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Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFHCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  831  and  842 
RIN  3206-A125 

Voluntary  Early  Retirement  Authority 

agency:  Office  of  Personnel 

Management. 

ACTION:  Interim  rule  with  request  for 

comments. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  revised 
interim  regulations  to  extend  ciurent 
volimtary  early  retirement  program 
procedures  affecting  agency  requests, 
OPM  approval,  and  agency  offers  of 
volimtary  early  retirement  as  well  as 
several  eligibility  requirements  for  early 
retirement  during  a  major 
reorganization,  major  reduction  in  force, 
or  major  transfer  of  function. 
DATES:  These  regulations  are  effective 
October  4,  1999.  Comments  must  be 
received  by  December  3, 1999. 
ADDRESSES:  Send  written  comments  to 
Mary  Lou  Lindholm;  Associate  Director 
for  Employment;  Office  of  Personnel 
Management;  Room  6500;  1900  E  Street, 
^4W;  Washington,  DC  20415. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Gray,  202-606-0960,  FAX  202- 
606-2329,  e-mail  cwgray@opm.gov. 
SUPPLEMENTARY  INFORMATION:  This 
revised  interim  regulation  makes  a 
conforming  revision  to  5  CFR  831.114 
and  842.213  necessitated  by  the 
enactment  of  the  Treasury  and  General 
Government  Appropriations  Act  for 
Fiscal  year  2000. 

5  U.S.C.  8336(d)(2)  and  8414(b)(1)(B) 
provide  that  OPM  may  approve 
volimtary  early  retirement  authority  for 
agencies  undergoing  a  major 
reorganization,  major  reduction  in  force, 
or  major  transfer  of  function.  5  U.S.C. 
§  8336(d)(2)  authorizes  the  voluntary 
early  retirement  of  employees  under  the 


Civil  Service  Retirement  System  (CSRS), 
while  5  U.S.C.  8414  section  {b)(l)(B) 
authorizes  the  voluntary  early 
retirement  of  employees  under  the 
Federal  Employees  Retirement  System 
(FERS). 

Section  7001  of  Public  Law  105-174, 
the  Supplemental  Appropriations  and 
Rescissions  Act,  FY  1998  (112  Stat.  91), 
enacted  May  1,  1998,  provided  authority 
for  OPM  and  agencies  to  apply  special 
provisions  affecting  the  manner  in 
which  voluntary  early  retirements  may 
be  administered  and  approved  for  the 
period  from  May  1, 1998  through 
September  30, 1999.  The  law  restored 
management  flexibilities  impacted  by  a 
United  States  Court  of  Appeals  for  the 
Federal  Circuit  decision  in  Torres  v. 
OPM  (124  F.3d  1287,  September  12, 
1997). 

Under  section  7001  of  Public  Law 
105-174,  agencies  may  reguest  a 
determination  from  the  Office  of 
Personnel  Management  that  the  agency 
or  agency  component(s)  is  undergoing  a 
major  reorganization,  major  reduction  in 
force,  or  major  transfer  of  function  that 
could  lead  to  the  separation  or 
downgrading  of  a  significant  {>ercentage 
of  the  employees  in  the  agency  or 
agency  component(s). 

Public  Law  105-174  allowed  OPM  to 
prescribe  regulations  which  permit  the 
agency,  after  OPM  approval,  to 
determine  the  scope  of  voluntary  early 
retirement  offers  on  the  basis  of  one  or 
more  organizational  units;  one  or  more 
occupational  series  or  levels;  one  or 
more  geographic  locations;  other  similar 
nonpersonal  factors;  or  any  appropriate 
combination  of  such  factors. 

On  September  29,  1999,  the  President 
enacted  the  Treasury  and  General 
Government  Appropriations  Act  for 
Fiscal  Year  2000.  Section  651  of  that  Act 
amended  section  7001  of  Public  Law 
105-174,  making  permanent  the 
flexibilities  restored  May  1, 1998. 

These  interim  regulations  revise  OPM 
regulations  issued  June  15, 1998,  which 
give  affect  to  the  flexibilities  provided 
in  Public  Law  105-174  (as  amended).  In 
particular,  these  regulations  remove  the 
September  30, 1999,  sunset  date  which 
was  in  the  June  15, 1998,  regulations 
{md  make  the  regulations  at  5  CFR 
831.114  and  842.213  permanent. 
Additionally,  old  voluntary  early 
retirement  authority  regulations  at  5 
CFR  831.108  and  842.205  are  deleted. 
Those  sections  were  suspended  from 


June  15,  1998,  through  September  30, 
1999,  in  lieu  of  the  temporary  authority 
in  Public  Law  105-174,  and  the  interim 
regulations  at  5  CFR  831.114  and 
842.213. 

As  revised,  interim  regulations  at  5 
CFR  831.114  and  842.213  describe 
agencies'  requests  to  OPM  for  approval 
of  a  voluntary  early  retirement 
authority;  the  manner  in  which  agencies 
may  offer  voluntary  early  retirements; 
the  responsibilities  of  agencies  in 
managing  approved  voluntary  early 
retirement  authorities;  eligibility  of 
employees  for  voluntary  early 
retirement;  and  agencies'  required 
reports  to  OPM  on  use  of  the  authorities. 

The  new  voluntary  early  retirement 
law  does  not  affect  the  existing  basic 
statutory  age  and  service  requirements 
in  5  U.S.C.  8336(d)  or  8414(b)(1).  As  in 
the  past,  in  order  to  be  eligible  for 
voluntary  early  retirement,  an 
individual  must  have  completed  25 
years  of  service  or  have  reached  age  50 
and  completed  20  years  of  service  and 
must  meet  other  certain  basic  eligibility 
requirements. 

Waiver  of  Notice  of  Proposed 
Rulemaking  and  Delay  in  E£Eective  Date 

Pursuant  to  5  U.S.C.  553(b)(3)(B),  I 
find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking  because  it  would  be 
contrary  to  the  public  interest.  Also, 
pursuant  to  5  U.S.C.  553(d)(3),  I  find 
that  good  cause  exists  to  make  this 
amendment  effective  in  less  than  30 
days.  The  general  notice  of  proposed 
rulemaking  and  delay  in  the  effective 
date  are  being  waived  because  these 
regulations  allow  OPM  to  immediately 
implement  statutory  language  in  §  651 
of  the  Treasury  and  General 
Government  Appropriations  Act  for 
Fiscal  Year  2000  governing  voluntary 
early  retirements  which  was  effective 
May  1, 1998,  and  to  give  full  effect  to 
benefits  extended  by  that  statute. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  only  affects  Federal 
employees. 

Executive  Order  12866,  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
aiccordance  with  Executive  Order  12866. 
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List  of  Subjects  in  5  CFR  Paits  831  and 
842 

Administrative  practice  and 
4}rocedure,  Air  traffic  controllers, 
Alimony,  Claims,  Disability  benefits, 
Firefighters,  Government  employees. 
Income  taxes.  Intergovernmental 
relations.  Law  enforcement  officers, 
Pensions,  Reporting  and  recordkeeping 
requirements.  Retirement. 
Office  of  Personnel  Management. 
Janice  R.  Lachance, 
Director. 

Accordingly,  0PM  is  amending  parts 
831  and  842  of  title  5,  Code  of  Federal 
Regulations,  as  follows: 

PART  831— RETIREMENT 

1.  The  authority  citation  for  part  831 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  8347;  §831.102  also 
issued  under  5  U.S.C.  8334;  §831.106  also 
issued  under  5  U.S.C.  552a;  §  831.114  also 
issued  under  5  U.S.C.  8336(d)(2),  Pub.  L. 
105-174. 112  Stat.  91;  §831.201(b)(l)  also 
issued  under  5  U.S.C.  8347(g);  §  831.201(b)(6) 
also  issued  under  5  U.S.C.  7701(b)(2); 
§  831.201(g)  also  issued  under  sections 
11202(f).  11232(e),  and  11246(b)  of  Pub.  L. 
105-33,  111  Stat.  251;  §831.204  also  issued 
under  section  102(e)  of  Pub.  L.  104-8.  109 
Stat.  102,  as  amended  by  section  153  of  Pub. 
L.  104-134, 110  Stat.  1321;  §831.303  also 
issued  under  5  U.S.C.  8334(d)(2);  §831.502 
also  issued  under  5  U.S.C.  8337;  §831.502 
also  issued  under  section  1(3).  E.0. 11228.  3 
CFR  1964-1965  Comp.;  §831.663  also  issued 
under  5  U.SiC.  8339(j)  and  (k)(2);  §§831.663 
and  831.664  also  issued  under  section  11004 
(c)(2)  of  Pub.  L.  103-66. 107  Stat.  412; 
§831.682  also  issued  under  section  201(d)  of 
Pub.  L.  99-251. 100  Stat.  23;  subpart  S  also 
issued  under  5  U.S.C.  8345(k);  subpart  V  also 
issued  under  5  U.S.C.  8343a  and  section  6001 
of  Pub.  L.  100-203, 101  Stat.  1^30-275; 
§831.2203  also  issued  under  section 
7001(a)(4)  of  Pub.  L.  101-508. 104  Stat. 
1388-328. 

Subpart  A— Administration  and 
Ganaral  Provisions 

§831.108    [Reinovad] 

2.  Section  831.108  is  removed. 

3.  In  §831.114,  paragraphs(b)(4)  and 
(c){2)(iii)  are  revised  to  read  as  follows: 

S  831 .1 1 4    Early  retirement-major 
reorganization,  major  reduction  in  force,  or 
major  transfer  of  function 

***** 

(b)*  *  * 

(4)  0PM  may  approve  an  agency's 
request  for  voluntary  early  retirement 
authority  to  cover  the  entire  period  of 
the  major  reduction  in  force,  major 
reorganization,  or  major  transfer  of 
function;  or  through  the  end  of  each 
fiscal  year,  whichever  is  less. 

(c)*  *  * 


(2)*  *  * 

(iii)  The  time  period  during  which 
voluntary  early  retirement  will  be 
offered.  At  the  agency's  discretion,  the 
agency  may  request  voluntary  early 
retirement  authority  to  cover  the  entire 
period  of  the  major  reduction  in  force, 
major  reorganization,  or  major  transfer 
of  function;  or  through  the  end  of  the 
fiscal  year,  whichever  is  less. 


PART  842— FEDERAL  EiMPLOYEES 
RETIREMENT  SYSTEM— BASIC 
ANNUITY 

4.  The  authority  citation  for  part  842 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  8461(g);  §§842.104  and 
842.106  also  issued  under  5  U.S.C.  8461(n); 
§842.105  also  issued  under  5  U.S.C. 
8402(c)(1)  and  7701(b)(2);  §842.106  also 
issued  under  section  102(e)  of  Pub.  L.  104- 
8, 109  Stat.  102,  as  amended  by  section  153 
of  Pub.  L.  104-134,  no  Stat.  1321;  §842.107 
also  issued  under  sections  11202(f).  11232(e). 
and  11246(b)  of  Pub.  L.  105-33.  Ill  Stat. 
251;  §  842.213  also  issued  under  5  U.S.C. 
8414(b)(1)(B),  Pub.  L.  105-174.  112  Stat.  91; 
§§842.604  and  842.611  also  issued  under  5 
U.S.C.  8417;  §842.607  also  issued  under  5 
U.S.C.  8416  and  8417;  §  842.614  also  issued 
under  5  U.S.C.  8419;  §842.615  also  issued 
under  5  U.S.C.  8418;  §  842.703  also  issued 
under  section  7001(a)(4)  of  Pub.  L.  101-508; 
§842.707  also  issued  under  section  6001  of 
Pub.  L.  100-203;  §842.708  also  issued  under 
section  4005  of  Pub.  L.  101-239  and  section 
7001  of  Pub.  L.  101-508;  subpart  H  also 
i.ssued  under  5  U.S.C.  1104.     " 

Subpart  B— Eligibility 
§842.205    [Removed] 

5.  Section  842.205  is  removed. 

8.  In  §842.213,paragraphs  (b)(4)  and 
(c)(2)(iii)  are  revised  to  read  as  follows: 

§842.213    Early  retirement-major 
reorganization,  major  reduction  in  force,  or 
major  transfer  of  function 


(b)*  *  * 

(4)  OPM  may  approve  an  agency's 
request  for  voluntary  early  retirement 
authority  to  cover  the  entire  period  of 
the  major  reduction  in  force,  major 
reorganization,  or  major  transfer  of 
fimction;  or  through  the  end  of  each 
fiscal  year,  whichever  is  less. 

(c)*  *  * 

(2)*  *  * 

(iii)  The  time  period  during  which 
voluntary  early  retirement  will  be 
offered.  At  the  agency's  discretion,  the 
agency  may  request  voluntary  early 
retirement  authority  to  cover  the  entire 
period  of  the  major  reduction  in  force, 
major  reorganissation,  or  major  transfer 


of  function;  or  through  the  end  of  the 
fiscal  year,  whichever  is  less. 
***** 

[FR  Doc.  99-25707  Filed  10-1-99;  8:45  am) 
BILUNG  CODE  632S-01-U 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parte  50  and  72 

RIN  3150-AF94 

Changes,  Tests,  and  Experimente 

AGENCY:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 

SUI/liMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  concerning  the  authority  for 
licensees  of  production  or  utilization 
facilities,  such  as  nuclear  reactors,  and 
independent  spent  fuel  storage  facilities, 
and  for  certificate  holders  for  spent  fuel 
storage  casks,  to  make  changes  to  the 
facility  or  procedures,  or  to  conduct 
tests  or  experiments,  without  prior  NRC 
approval.  The  final  rule  clarifies  the 
specific  types  of  changes,  tests,  and 
experiments  conducted  at  a  licensed 
facility  or  by  a  certificate  holder  that 
require  evaluation,  and  revises  the 
criteria  that  licensees  and  certificate 
holders  must  use  to  determine  when 
NRC  approval  is  needed  before  such 
changes,  tests,  or  experiments  can  be 
implemented.  The  final  rule  also  adds 
definitions  for  terms  that  have  been 
subject  to  differing  interpretations,  and 
reorganizes  the  rule  language  for  clarity. 
Additionally,  the  final  rule  grants  in 
part  and  denies  in  part,  a  petition  for 
rulemaking  (PRM-72-3)  submitted  by 
Ms.  Fawn  Shillinglaw  on  December  9, 
1995.  This  notice  constitutes  final  NRC 
action  on  this  petition. 
EFFECTIVE  DATE:  The  amendments  to 
sections  72.3,  72.9,  72.24,  72.56,  72.70, 
72.80,  72.86,  72.244,  72.246,  72.248  of 
this  rule  are  effective  February  1,  2000. 
Sections  50.59,  50.66,  50.71(e),  and 
50.90  become  effective  90  days  after 
issuance  of  applicable  regulatory 
guidance.  The  NRC  will  publish  a 
document  in  the  Federal  Register  that 
announces  the  issuance  of  the 
regulatory  guidance  and  specifies  that 
the  final  rule  becomes  effective  in  90 
days.  Section  72.212  and  the 
amendments  to  72.48  are  effective  April 
5,2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eileen  McKenna,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
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DC  20555-0001,  telephone  (301)  415- 
2189;  e-mail:  enim@nrc.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Comments  and  resolution  on  proposed 

rule  topics 
A.  Organization  of  the  rule  requirements 
.  B.  Change  to  the  facility  as  described  in  the 

Safety  Analysis  Report 
B.l  DeBnition  of  change 
B.2  DeHnition  of  facility 

C.  Change  to  the  procedures  as  described 
in  the  safety  analysis  report 

D.  Tests  and  experiments  not  described  in 
the  final  safety  analysis  report 

E.  Safety  analysis  report 

F.  Minimal  increase  principle 

G.  Section  50.59(c)(2)  criteria  on  increases 
in  probability  or  consequences 

H.  Possibility  of  an  accident  of  a  different 
type  from  any  previously  evaluated  in 
the  final  safety  analysis  report  (as 
updated)  is  created 

I.  Possibility  of  a  malfunction  of  a 
structure,  system,  or  component 
important  to  safety  with  a  different  result 
from  any  previously  evaluated  in  the 
final  safety  analysis  report  (as  updated) 
is  created 

J.  Replacement  criteria  for  "margin  of 
safety  as  defined  in  the  basis  for  any 
technical  specification  is  reduced" 

K.  Safety  evaluation 

L.  Reporting  and  recordkeeping 
requirements 

M.  No  significant  hazards  consideration 
determinations 

N.  Part  52  changes 

O.l  Part  72  changes 

0.2  Petition  for  Rulemaking  (PRM-72-3) 

0.3  Part  71  (Transportation)  Comments 

P.  Other  topics  discussed  in  the  notice  and 
comments  not  related  to  preceding  topic 
areas 

Q  Enforcement  policy 

R.  Implementation 
in.  Section  by  section  analysis 

IV.  Finding  of  no  significant  environmental 

impact 

V.  Paperwork  Reduction  Act  statement 

VI.  Regulatory  analysis 

VII.  Regulatory  Flexibility  Certification 

VIII.  Backfit  analysis 

IX.  Small  Business  Regulatory  Enforcement 

Fairness  Act 

X.  National  Technology  Transfer  and 

Advancement  Act 

XI.  Criminal  penalties 

XII.  Compatibility  of  Agreement  State 
Regulations 

List  of  Subjects 

I.  Background 

The  existing  requirements  governing 
the  authority  of  production  and 
utilization  facility  licensees  to  make 
changes  to  their  facilities  and 
procedures,  or  to  conduct  tests  or 
experiments,  without  prior  NRC 
approval  are  contained  in  10  CFR  50.59. 
Comparable  provisions  exist  in  §  72.48 
for  licensees  of  facilities  for  the 
independent  storage  of  spent  nuclear 
fuel  and  high-level  radioactive  waste. 


These  regulations  provide  that  licensees 
may  make  changes  to  the  facility  or 
procedures  as  described  in  the  safety 
analysis  report  (SAR),  or  conduct  tests 
or  experiments  not  described  in  the 
safety  analysis  report,  without  prior 
Commission  approval,  unless  the 
proposed  change,  test,  or  experiment 
involves  a  change  to  the  Technical 
Specifications  (TS)  incorporated  in  the 
license  or  an  unreviewed  safety 
question.  Section  50.59(a)(2),  as 
codified,  states  the  following: 

A  proposed  change,  test,  or  experiment 
shall  be  deemed  to  involve  an  unreviewed 
safety  question  (i)  if  the  probability  of 
occurrence  or  the  consequences  of  an 
accident  or  malfunction  of  equipment 
important  to  safety  previously  evaluated  in 
the  safety  analysis  report  may  be  increased; 
or  (ii)  if  a  possibility  for  an  accident  or      * 
malfunction  of  a  different  type  than  any 
evaluated  previously  in  the  safety  analysis 
report  may  be  created;  or  (iii)  if  the  margin 
of  safety  as  defined  in  the  basis  for  any 
technical  specification  is  reduced. 

The  rule  also  specifies  recordkeeping 
and  reporting  requirements  associated 
with  such  changes,  tests,  or 
experiments. 

Section  50.59  was  promulgated  m 
1962  to  allow  licensees  to  make  certain 
changes  that  affect  systems,  structures, 
components  (SSC),  or  procedures 
described  in  the  SAR  without  prior 
approval,  provided  certain  conditions 
were  met.  In  1968,  the  rule  was  revised 
to  modify  some  of  the  criteria  for 
determining  whether  prior  NRC 
approval  was  required.  The  intent  of  the 
§  50.59  process  is  to  permit  licensees  to 
make  changes  to  the  facility,  provided 
the  changes  maintain  acceptable  levels 
of  safety  as  documented  in  the  SAR.  The 
process  was  thus  structured  around  the 
licensing  approach  of  design  basis' 
events  (anticipated  operational 
occurrences  and  accidents),  safety- 
related  mitigation  systems,  and 
consequence  calculations  forfhe  design 
basis  accidents. 

On  October  21,  1998  (63  FR  56098), 
the  NRC  published  a  proposed  rule  to 
revise  §§  50.59  and  72.48  to  address  a 
niunber  of  issues  concerning 
implementation  of  the  current  rule,  and 
suitability  of  the  criteria  used  to 
determine  when  an  unreviewed  safety 
question  exists.  Conforming  changes 
were  proposed  in  other  portions  of  the 
regulations,  including  §§50.66,  50.71(e), 
and  50.90  for  production  and  utilization 
facilities  licensed  under  part  50. 
Conforming  changes  were  also  proposed 
in  §  72.212(b)(4). 

The  Commission  proposed  to  make 
similar  changes  to  appendices  A  and  B 
of  part  52,  the  standard  design 
certifications  for  the  ABWR  and  CE 


System  80+  designs  respectively.  These 
regulations  contain  a  change  control 
process  similar  to  that  in  §  50.59.  As 
noted  in  Section  N,  "Part  52  changes" 
below,  the  Commission  has  decided  to 
defer  consideration  of  any  changes  to 
part  52  until  a  later  date. 

In  addition,  the  Commission  proposed 
to  make  parallel  changes  applicable  to 
independent  spent  fuel  storage 
installations  (ISFSIs)  licensed  in 
accordance  with  part  72.  As  part  of  the 
proposed  changes  to  part  72,  the 
Commission  also  proposed  to  extend  the 
change  control  authority  granted  to 
ISFSI  or  monitored  retrievable  storage 
(MRS)  license  holders  (in  §  72.48)  to 
holders  of  NRC  Certificates  of 
Compliance  (CoC)  for  a  spent  fuel 
storage  cask  design.  " 

n.  Comments  and  Resolution  on 
Proposed  Rule  Topics 

The  60-day  comment  period  for  the 
proposed  rule  closed  on  December  21, 
1998.  Comments  were  received  from  60 
organizations  or  individuals.  Copies  of 
the  comments  are  available  for  public 
inspection  and  copying  for  a  fee  at  the 
Commission's  Public  Document  Room, 
located  at  2120  L  Street,  NW., 
Washington  DC.  All  comments  were 
considered  in  formulating  the  final  rule. 
The  comments  were  submitted  by  35 
utilities  with  power  reactor  facilities;  2 
representatives  of  nonpower  reactor    . 
licensees;  3  law  firms  representing 
several  utilities;  2  submittals  from  the 
Nuclear  Energy  Institute  (NEI);  the  U.  S. 
Enrichment  Corporation:  a  nuclear 
industry  group;  6  nuclear  utility 
vendors,  service  companies  or 
consultants;  4  vendors  or  service 
companies  for  spent  fuel  storage  casks; 
and  6  individuals.  Forty  commenters 
endorsed  (sometimes  with  further 
comments)  the  NEI  comments.  NEI 
stated  in  its  comment  letter  that  it 
generally  supports  the  Commission's 
intent  of  the  proposed  rule  but  had  a 
number  of  comments  or  modifications 
for  certain  specific  provisions  of  the  rule 
that  it  wished  the  Commission  to 
consider  in  preparing  the  final  rule.  Of 
those  commenters  who  did  not  endorse 
the  NEI  comments,  most  supported  the 
concept  of  the  proposed  rule,  and  made 
recommendations  to  enhance  or  modify 
certain  elements  of  the  rule.  A  few 
commenters  stated  that  the  rule  revision 
was  unnecessary  and  presented 
supporting  arguments.  These 
commenters  felt  that  the  Commission 
should  endorse  NEI  96-07  "Guidelines 
for  10  CFR  50.59  Safefy  Evaluations,"  as 
being  sufficient  to  satisfy  the  existing 
rule  requirements.  Many  of  the  other 
comments  related  to  the  content  of 
regulatory  guidance,  suggesting  that 
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examples  be  provided  to  amplify 
particular  points. 

In  the  following  sections,  the  NRC 
presents  a  discussion  and  resolution  of 
the  public  comments,  and  the  final 
rulemaking  language  in  a  form  that 
parallels  the  order  of  discussion  of 
issues  in  the  proposed  rulemaking.  The 
organizational  changes  are  discussed 
first,  followed  by  discussion  of  the 
revised  provisions  in  the  rule.  Although 
the  discussion  of  many  of  the  topics 
specifically  focuses  upon  §  50.59,  these 
matters  are  equally  applicable  to 
§  72.48,  except  as  noteid.  Topics  not 
related  to  particular  rule  sections  are  at 
the  end  of  this  discussion. 

A.  Organization  of  the  Rule 
Requirements 

(1)  Definitions 

In  the  proposed  rule,  the  Commission 
added  a  new  paragraph  (a)  to  §  50.59 
that  contains  a  niunber  of  definitions  for 
terms  used  in  the  rule.  The  Commission 
sought  comment  on  the  need  for 
definitions  as  well  as  on  the  specific 
definitions  offered  for  the  terminology. 
Most  commenters  did  not  explicitly 
address  whether  they  thought 
definitions  were  needed.  One 
commenter  thought  that  adding 
definitions  only  added  confusion. 
Another  stated  that  although  the  terms 
in  the  rule  need  to  be  defined,  having 
them  in  the  rule  means  that  any 
subsequent  changes  in  interpretation 
would  require  rulemaking.  The 
Commission  believes  that  having  the 
definitions  in  the  rule  adds  clarity  that 
improves  implementation  of  the  rule, 
and,  in  some  cases,  are  necessary  for 
completeness  of  requirements. 
Therefore  the  Commission  has  retained 
several  definitions  in  the  final  nde  in 
§§  50.S9(a)  and  72.48(a).  The  specific 
definitions  are  discussed  in  subsequent 
sections. 

(2)  Applicability 

The  Commission  proposed  to  place  all 
of  the  provisions  concerning 
applicability  of  the  rule  presently 
contained  in  several  subsections  into 
§  50.59(b),  which  is  clearly  labeled 
"Applicability."  The  rule  applies  to: 
production  and  utilization  facilities 
(including  power  and  non-power 
reactors)  that  are  authorized  to  operate, 
and  reactors  (both  power  and  non- 
power)  that  have  permanently  ceased 
operations.  The  few  commenters  who 
addressed  this  topic  were  supportive  of 
this  proposal.  The  final  rule  is 
unchanged  fiom  the  proposed  rule  in 
this  regard  (except  that  §  72.48  now 
explicitly  has  a  section  with  this 
designation  for  consistency). 


(3)  Form  of  Prior  Commission  Approval 

In  the  proposed  rule,  the  Commission 
combined  §§  50.59  (a)  and  (c)  and 
revised  the  regulation  to  state  more 
clearly  that  a  licensee  must  apply  for 
and  obtain  a  license  amendment, 
pursuant  to  §  50.90,  before 
implementing  changes,  tests,  or 
experiments  that  involve  either  a  change 
to  the  TS  or  that  satisfy  any  of  the 
criteria  Usted  in  new  section  50.59(c)(2). 
In  addition,  the  Conunission  proposed 
relocating  an  existing  provision  that 
refers  to  changes  to  the  TS  not 
associated  with  a  change,  test,  or 
experiment  from  §  50.59  to  §  50.90. 
Parallel  changes  to  §  72.48  and  §  72.56 
were  also  proposed. 

One  aspect  of  the  proposed  rule  that 
di;^w  comment  concerned  the 
requirement  to  obtain  a  license 
amendment  before  implementing  a 
change  that  involves  a  change  to  TS  or 
meets  §  50.59(c)(2)  criteria.  In  particular, 
for  those  instances  in  which  a  licensee 
wishes  to  make  a  modification  to  the 
facility,  the  use  of  which  would  require 
a  TS  change  (or  meet  one  of  the  other 
criteria),  the  commenters  believe  that  it 
is  acceptable  for  a  licensee  to  install  and 
test  such  a  modification,  as  long  as  such 
activities  themselves  do  not  place  the 
facility  in  a  condition  for  which  NRC 
review  is  needed,  and  as  long  as  the 
modification  is  not  actually  used  imtil 
the  amendment  review  has  been 
completed.  These  commenters  believe 
that  waiting  for  NRC  approval  for  use  of 
such  modifications  before  beginning  any 
installation  activity  is  unduly 
restrictive.  Tjrpically  this  question  arises 
for  plant  medications  and  installations 
or  complex  engineering  changes  which 
may  take  months  or  years  to  complete. 

In  the  Commission's  view,  the 
acceptability  of  such  activities  depends 
upon  the  meaning  of  "implementation" 
and  of  which  aspect  of  the  change 
requires  NRC  approval.  If  installing  the 
modification,  or  testing  it  after 
installation  would  violate  a  TS,  NRC 
approval  (of  both  the  modification  and 
the  revised  TS)  would  be  needed  before 
the  change  is  implemented.  In  addition, 
the  licensee  woidd  need  to  determine 
whether  the  test  itself  meets  the  criteria 
in  §  50.59  so  that  prior  NRC  approval  of 
the  test  is  not  required.  For  changes  that 
are  not  inconsistent  with  existing  TS, 
but  for  which  the  licensee  plans  to 
submit  an  amendment  to  later  revise  TS 
to  allow  use  of  the  modification  (as  for 
instance  a  modification  that  may  permit 
less  restrictive  TS  requirements), 
proceeding  with  the  installation,  before 
the  approval  is  received,  is  at  the 
licensee's  own  risk  with  respect  to 
whether  the  Conunission  wUl  approve 


use  of  the  modification.  If  the  NRC  finds 
the  proposed  TS  or  the  modification 
imacceptable,  the  licensee  would  need 
to  appropriately  revise  the  modification 
or  may  be  unable  to  reap  the  expected 
benefits.  If  the  licensee  establishes  that 
installation  and  testing  of  a  modification 
do  not  require  approval,  but  its  use  in 
facility  operations  would,  NRC  approval 
would  be  needed  before  the 
modification  could  be  put  into  effect. 
With  these  clarifications,  the 
Commission  accepts  the  comments  on 
this  aspect.  The  final  rule  text  is 
unchanged  from  that  offered  in  the 
proposed  rule. 

(4)  Criteria  for  Needing  Commission 
Approval  of  Changes,  Tests,  and 
Experiments  and  Unreviewed  Safety 
Question  (USQ)  Designation 

In  the  proposed  rule,  the  Commission 
proposed  to  remove  the  reference  to  the 
term  "imreviewed  safety  question"  and 
instead  refer  to  the  need  to  obtain  a 
license  amendment.  The  Commission 
concluded  that  this  terminology  has 
sometimes  led  to  confusion  about  the 
purpose  of  the  evaluation  required  by 
§  50.59.  The  purpose  is  to  identify 
possible  changes  that  might  affect  the 
basis  for  licensing  the  facility  so  that 
any  changes  that  might  pose  a  safety 
concern  are  reviewed  by  NRC  to  confirm 
their  safety  before  implementation.  To 
avoid  confusion  between  a 
determination  of  safety  and  a 
determination  of  the  need  for  NRC  ■ 
approval,  the  Commission  is  removing 
the  term  "unreviewed  safety  question." 
In  addition,  the  Commission  proposed 
to  list  the  criteria  (in  the  new 
§  50.59(c)(2))  that,  if  met,  wotdd  require 
prior  Commission  approval  for  a 
proposed  change,  which  would  be  in 
the  form  of  a  license  amendment.  In  the 
proposed  rule,  the  compoimd 
statements  contained  within  the 
evaluation  criteria  of  the  current  rule 
were  separated  into  several  individual 
criteria.  The  deletion  of  the  term 
"imreviewed  safety  question"  also 
required  a  number  of  conforming 
changes  to  other  parts  of  the  regulations. 

Commenters  generally  supported 
these  proposed  changes.  A  few 
conunenters  stated  that  the 
supplementary  information  should 
explain  that  existing  guidance  referring 
to  "USQ"  (such  as  Generic  Letter  91-18, 
Revision  1),  is  still  applicable.  Further, 
commenters  stated  that  a  simple  process 
~  should  be  established  by  which  licensee 
technical  specifications  that  use  the 
term  "USQ"  could  be  revised. 

The  Commission  agrees  that  the  term 
USQ  was  used  as  a  convenience  to 
describe  those  changes  that  met  the  nde 
criteria  €or  prior  NRC  review  and 


approval,  and  that  any  guidance 
referring  to  the  same  category  of  plant 
changes  is  equally  valid  for  describing 
plant  changes  that  would  require  prior 
NRC  review  and  approval  under  the 
revised  §  50.59(c)(2). 

The  Commission  considered  the 
merits  of  including  specific  language  in 
§  50.59  that  would  address  this  point, 
but  ultimately  did  not  include  such 
language  for  a  number  of  reasons.  First, 
the  NRC  official  record  copy  would  not 
be  modified  if  licensees  made  changes 
on  their  own  (in  accordance  with  the 
rule  language).  Second,  the  intent  of  the 
specific  prov  ision  would  be  to  permit 
such  changes;  however,  the  fact  that  the 
provision  is  contained  in  the  rule  may 
make  it  a  requirement  to  do  so.  This  is 
clearly  ah  unintended  consequence  and 
argues  against  including  such  language. 
Finally,  since  there  is  no  practical  effect 
of  the  wording  as  contained  within  the 
TS,  there  is  no  compelling  reason  why 
licensees  would  need  to  promptly 
conform  the  wording  of  their  TS.  For 
administrative  convenience,  the  NRC 
requests  that  upon  such  occasion  as 
those  sections  of  the  TS  require  NRC 
approval  for  other  reasons  or  a  licensee 
is  requesting  a  license  amendment  in 
some  other  area  of  the  TS,  the  licensee 
should  include  any  necessary  changes 
to  the  existing  TS  language  to  bring  the 
plant-specific  technical  specifications 
into  conformance  with  the  rule 
language.  Such  changes  could  be  made 
at  any  time  if  a  general  formulation  of 
the  requirement  is  used,  as  for  example, 
replacing  "USQ"  with  "requires  NRC 
approval  puirsuant  to  §  50.59."  Since 
these  are  viewed  as  editorial  changes 
only,  eflFectiveness  of  the  existing  TS  is 
not  impacted.  The  implementation 
period  of  the  rule  will  give  reasonable 
opportunity  to  assiu^  that  the  technical 
specifications  are  appropriately 
modified  without  the  need  to  file  a 
separate  amendment  request. 

(5)  Changes  in  the  Scope  of  the  Rule 

The  Commission  solicited  public 
comment  on  the  need  to  revise  the 
scope  of  the  rule  in  the  notice  for  the 
proposed  rule.  Specifically,  the 
Commission  asked  whether  the  scope  of 
the  rule  should  be  linked  to  the  final 
safety  analysis  report  (FSAR),  as 
updated,  or  should  the  focus  of  the  rule 
be  linked  to  another  set  of  regulatory 
requirements. 

Only  a  few  commenters  indicated 
interest  in  a  redefinition  of  the  scope  of 
the  rule.  These  conmienters  suggested 
that  any  attempt  to  redefine  the  scope  of 
the  rule  should  be  considered  as  part  of 
a  longer  term  revision  that  might  be  part 
of  staff  efforts  to  make  the  rule  more  risk 
informed.  Therefore,  the  NRC  is  not 


revising  the  scope  of  the  rule  as  part  of 
the  final  rule.  The  NRC  will  reconsider 
the  scope  of  the  rule  as  part  of  its 
ongoing  initiatives  to  improve  its 
regulations  to  make  them  more  risk 
informed. 

B.  Change  to  the  Facility  as  Described  in 
the  Safety  Analysis  Report 

In  the  proposed  rule,  the  Commission 
created  a  new  §  50.59(a)  to  contain 
definitions  for  terms  such  as  "change" 
and  "facility  as  described  in  the  final 
safety  analysis  report  (as  updated)."  The 
definitions  in  §  50.59  of  "change"  and  of 
"facility  as  described  in  the  final  safety 
analysis  report  (as  updated)"  were 
written  to  more  explicitly  establish  that 
evaluation  is  required  for  changes  to  the 
analyses  and  bases  for  the  facility  as 
well  as  for  physical  or  hardware 
changes  to  the  facility.  The  proposed 
rule  adso  expUcitly  stated  that  additions 
were  changes  under  the  rule. 

B.l  Definition  of  Change 

In  the  proposed  rule,  the  Commission 
concluded  that  a  "change"  is  a 
modification  of  an  existing  provision 
(e.g.,  structure,  system,  or  component 
design  requirement,  analysis  method  or 
parameter),  an  addition  or  a  removal 
(physical  removals  or  non-reliance  on  a 
system  to  meet  a  requirement)  to  the 
facility  (or  procedure)  as  described  in 
the  FSAR. 

Comment  Summary:  A  number  of 
comments  related  to  the  definition  of 
change.  The  major  topic  areas  of  the 
comments  are  summarized  below.  The 
Commission's  resolution  of  these 
matters  follows. 

(a)  Screening:  Most  of  the  commenters 
were  seeking  revision  of  the  definition 
to  allow  screening  of  changes  that 
would  not  affect  design  functions.  For 
instance,  some  commenters,  while 
agreeing  that  additions  should  be 
considered  changes,  also  noted  that 
additions,  if  not  limited  by  qualifiers 
such  as  "inconsistent  with  FSAR  or 
changing  operation",  could  mean  that 
even  trivial  additions  to  the  facility  or 
to  a  procedure  would  require 
evaluations.  A  few  commenters  thought 
that  additions  should  instead  be  treated 
as  "tests  or  experiments,"  so  that 
evaluations  would  be  needed  only  if  the 
additions  were  inconsistent  with  the 
FSAR  or  outside  the  design  basis. 

(b)  Replacement  components  or 
maintenance:  Other  commenters  sought 
clarification  as  to  whether  particular 
activities,  such  as  the  installation  of 
"equivalent"  components,  or 
maintenance  activities  are  considered  to 
be  changes  requiring  evaluation  against 
the  criteria.  For  instance,  replacement 
equipment  should  only  require  review  if 


the  replacement  component  has 
characteristics  that  are  different  from 
those  described  in  the  FSAR.  For 
maintenance,  commenters  stated  that 
taking  SSC  out  of  service  for 
maintenance  is  adequately  covered  by 
maintenance  rule  requirements  or  TS, 
and  that  a  §  50.59  evaluation  should  not 
be  required.  Other  commenters  wanted 
clarification  that  requirements  for 
environmental  qualification  of  electrical 
equipment  were  covered  by  §  50.49, 
such  that  equipment  replacements  that 
are  qualified  per  §  50.49  are  not 
"reductions  in  margin  of  safety"  under 
§50.59. 

(c)  Interdependent  changes:  A  number 
of  comments  concerned 
"interdependent"  changes,  that  is, 
imder  what  circimistances  can  more 
than  one  change  be  considered  together 
rather  than  individually.  A  few 
commenters  stated  that  the  Commission 
should  adopt  a  position  with  respect  to 
interdependent  changes  that  multiple 
changes  to  the  facility  or  its  procediu^s 
may  be  evaluated  collectively  if:  (1) 
They  are  interdependent  as  in  the  case 
where  a  modification  to  a  system  or 
component  necessitates  additional 
changes  to  other  systems  or  procedures 
in  order  for  the  modified  system  to 
perform  its  function  or  comply  with  its 
design  or  licensing  basis:  (2)  they  are 
performed  collectively  to  address  a  t 
design  or  operational  issue;  or,  (3)  they 
are  otherwise  planned  as  elements  of  a 
single  project  imdertaken  to  restore, 
maintain  or  improve  plant  performance 
or  safety.  Several  commenters  also 
stated  that  examples  would  be  helpful 

to  illustrate  how  closely  related  the 
changes  needed  to  be  in  order  to  be 
viewed  as  interdependent. 

(d)  Removal:  One  commenter  stated 
that  the  term  "removal"  should  be 
clarified  to  include  removal  from 
service,  physical  removal,  retirement  in' 
place,  discontinued  availability, 
removal  from  the  FSAR  text  or  tables, 
and  removal  frtim  FSAR  figures. 

(e)  De  Facto  Changes:  One  commenter 
stated  that  the  NRC  should  modify  the 
definition  or  other  rule  language  to 
explicitly  state  that  the  requirements 
apply  only  to  "proposed"  changes  and 
not  to  so-called  "de  facto"  changes.' 
Another  commenter  thought  the  rule 
language  should  explicitly  codify  the 
resolution  process  under  Generic  Letter 


'  Under  the  NRC  enforcement  policy,  S  50.59  is 
sometimes  used  to  form  the  tusis  for  a  violation  for 
circumstances  under  which  the  as-buih  facility 
differs  from  the  FSAR,  in  that  the  existing  condition 
is  a  "change"  from  the  "as-described  FSAR 
condition",  and  no  evaluation  was  perionned 
supporting  why  the  change  could  tie  made  without 
prior  NKC  approval.  Such  situations  are  referred  to 
as  "de  facto"  changes. 
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(GL)  91-18,  by  including  language  in 
the  rule  such  that  the  respective 
requirements  of  Appendix  B,  criterion 
16  and  §  50.59  do  not  interfere. 

(f)  Changes  made  in  response  to  NRC 
communications:  Two  commenters 
asked  if  a  proposed  change  that  is  the 
direct  result  of  a  response  to  issues 
raised  in  generic  communications 
requires  evaluation  under  §  50.59  to 
determine  the  need  for  NRC  approval,  or 
if  it  is  already  approved  by  the  NRC. 
The  Commission  notes  that  this  subject 
was  also  raised  by  NET  during  a  meeting 
on  guidance  for  minimal  increases  with 
respect  to  changes  being  made  to 
conform  with  changes  to  regulations. 

Resolution:  The  Commission  has 
modified  the  proposed  rule  language  for 
"change"  to  be  responsive  to  the  issues 
raised  by  these  comments.  In  particular, 
for  comment  (a),  the  Commission  has 
incorporated  into  the  definition  of 
"change"  the  phrase  "that  affects  design 
function,  method  of  performing  or 
controlling  a  function,  or  an  evaluation 
that  demonstrates  that  intended 
functions  will  be  accomplished."  The 
Commission  concluded  that  with  this 
revision,  other  comments  about 
"additions"  and  "removals"  have  been 
addressed  (as  for  instance  comment  (d)). 
The  definition  of  change  language  will 
allow  licensees  to  eliminate  the  need  to 
further  assess  specific  changes  against 
the  criteria  in  the  rule  because  the 
nature  of  the  change  would  never  meet 
the  criteria  of  the  rule  and  require  prior 
NRC  review  before  implementation 
(known  in  the  industry  as  a  screening 
review).  The  capability  to  perform  such 
screening  reviews  for  such  minor 
changes  will  reduce  the  burden  of  the 
review  process. 

With  respect  to  comment  (b)  about 
whether  specific  types  of  activities  are 
"changes",  the  Commission  agrees  that 
clarification  would  be  useful  and  will 
work  with  affected  stakeholders  to 
address  the  specific  needs  for  regulatory 
guidance  to  successfully  implement  the 
final  rule.  In  particular,  the  Commission 
finds  that  guidance  would  be  useful  on 
when  "replacement"  components  must 
be  treated  as  a  change,  as  for  instance 
because  the  replacement  component  has 
characteristics  different  from  those 
described  in  the  FSAR,  compared  to  one 
that  is  "equivalent"  and  thus  not  a 
change.  The  Commission  also  agrees 
that  simply  removing  a  component  fi'om 
service  for  maintenance  does  not  require 
a  §  50.59  evaluation,  but  notes  that 
prolonged  removal  from  service  appears 
indistinguishable  in  its  effect  from  a 
change  that  removes  the  component 
from  the  facility.  Further,  there  may  be 
circumstances  under  which 
maintenance  activities  would  place  the 


fecility  in  a  configuration  not  previously 
considered,  or  require  disabling  of 
barriers  or  movement  of  heavy  loads  to 
accomplish.  The  Commission  further 
agrees  that  acceptability  of 
environmental  qualification 
requirements  would  be  determined  with 
respect  to  §  50.49.  However,  use  of 
different  equipment  would  also  require 
a  §  50.59  review  with  respect  to  meeting 
the  evaluation  criteria  as  now  defined  in 
the  rule  (as  discussed  elsewhere,  the 
criterion  on  "margin"  is  being 
removed).  The  Commission  notes  that 
for  certain  changes,  such  as  a  change 
that  affects  post-accident  containment 
conditions,  although  §  50.49  may  be  the 
applicable  regulation  for  equipment 
qualification,  other  aspects 
(containment  pressure)  would  need  to 
be  evaluated  luider  §  50.59. 

The  Commission's  previous 
comments  on  interdependent  changes 
arises  from  concern  that  if  multiple 
changes  were  considered  in  a  single 
evaluation,  certain  aspects  of  the 
"coihbined"  change  could  offset  other 
aspects  and  lead  to  a  conclusion  that  the 
set  of  changes  did  not  require  approval. 
Certain  of  the  other  changes  being  made 
to  the  final  nUe  alleviate  much  of  the 
Commission's  concern  about  this 
practice.  In  particular,  the  Commission 
has  described  in  section  J  how  changes 
to  methods,  input  parameters,  and 
facility  changes  should  be  evaluated  in 
determining  whether  the  evaluation 
criteria  are  met.  Although  the 
Commission  agrees  with  many  of  the 
ideas  offiered  by  the  commenters  for 
interdependent  changes,  the 
Commission  further  believes  that 
providing  further  discussion  and 
examples  in  guidance  on  this  point 
would  be  useful. 

The  Commission  did  not  modify  the 
rule  language  to  specifically  address 
comment  (e)  on  "de  facto"  changes  or 
GL  91-18  guidance,  believing  that 
changes  were  not  needed  to  allow  the 
process  imder  GL  91-18  to  be 
implemented.  The  Commission  did  not 
revise  the  rule  language  to  specifically 
state  that  "changes"  resulting  from 
corrective  actions  imder  Appendix  B  do 
not  fall  imder  the  "obtain  amendment 
prior  to  implementing"  requirement  as 
suggested  by  the  commenter.  The 
Commission  acknowledges  that  in  those 
instances  of  "de  facto"  changes,  it  is  not 
possible  for  the  licensee  to  obtain  NRC 
approval  prior  to  implementing  a 
change  that  has  already  occurred.  In 
these  cases,  the  "proposed  change"  that 
the  licensee  wishes  to  make  is  to  its 
FSAR  such  that  it  reflects  the  "as- 
found"  condition  of  the  plant.  The  prior 
approval  specified  in  §  50.59  is  the 
NRC's  agreement  with  the  resolution  of 


the  nonconformance  before  the  issue  is 
closed.  For  these  instances,  the 
Commission  views  "implementing  the 
change"  as  meaning  closeout  of  the 
corrective  action.  Further,  the 
Commission  does  not  plan  to  revise  its 
enforcement  policy  concerning  de  facto 
changes  (see  also  section  Q  below  for 
more  discussion  on  enforcement  for 
§50.59). 

With  respect  to  item  (f),  the  licensee 
has  an  obligation  to  comply  with  the 
regulations  (including  any  changes),  and 
to  respond  appropriately  to  any  generic 
commimication.  The  licensee  must 
examine  the  facility  changes  being  made 
to  determine  how  the  facility  will 
function  with  the  change  and  identify 
any  potential  impacts  on  safety.  A  rule 
or  generic  communication  may  specify 
a  requirement  to  be  satisfied,  or  the 
nature  of  a  change  to  meet  a  particular 
intent,  but  rarely  is  the  specific  issue 
presented  at  a  level  of  detail  necessary 
for  installation.  For  some  facilities,  or 
some  configurations,  the  "generic" 
solution  intended  by  the  rule  or  generic 
communication  may  not  achieve  the 
expected  results,  or  there  may  be 
alternative  ways  that  would  avoid  other 
problems.  These  issues  can  be  pursued 
in  the  licensee's  response  to  the  generic 
communication  or  requirement. 

The  question  about  the  need  for  NRC 
approval  for  the  specific  means  of 
implementation  of  an  action  prompted 
by  NRC  initiative  (rule,  order,  or  generic 
commimication)  is  less  clear.  As  an 
example,  NRC  has  issued  a  rule 
requiring  the  licensee  to  cope  with  a 
station  blackout.  Suppose  that  the 
means  a  licensee  selects  to  meet  the 
requirement  is  to  cross-connect  a  new 
non-safety-related  diesel  to  safety- 
related  buses.  Before  implementing  this 
modification,  the  licensee  must  evaluate 
the  change  to  determine  whether  the 
particular  method  of  satisfying  the  rule 
has  created  other  circumstances  that 
would  warrant  NRC  review,  such  as  if 
the  change  would  increase  the 
likelihood  of  malfunction  of  the  buses. 
Given  these  considerations,  the  NRC 
concludes  that  changes  made  in 
response  to  rules  and  generic 
communications  must  be  evaluated  in 
the  same  way  as  other  changes  a 
licensee  may  wish  to  make,  with  the 
conduct  of  §  50.59  evaluations  and 
submittal  of  license  amendment 
requests  as  needed.  Where  there  are 
conflicts  in  requirements  or  schedules 
resulting  fitim  these  situations,  the  NRC 
has  an  obligation  to  take  timely  and 
appropriate  action  on  the  licensee's 
submittals.  To  the  extent  that  the 
impacts  of  the  generic  communication 
or  rule  are  within  the  range  of  what  the 
NRC  had  considered  in  its  deliberations 
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on  the  rule  or  communication,  the 
approval  of  the  licensee's  submittal  will 
be  straightforward. 

In  summary,  the  Commission  has 
included  a  definition  of  change  as 
meaning  a  modification  or  addition  to, 
or  removal  from  the  facility  or 
procedures  that  affects  a  design 
function,  method  of  performing  or 
controlling  the  function,  or  an 
evaluation  that  demonstrates  that 
intended  functions  will  be 
accomplished.  Other  points  raised  by 
the  commenters,  such  as  providing 
examples,  will  be  handled  in  the 
regulatory  guidance  to  be  developed. 

B.2  Definition  of  Facility 

In  the  proposed  rule,  the  Commission 
concluded  that  changes  to  information 
such  as  performance  requirements, 
methods  of  operation,  the  bases- upon 
which  the  requirements  have  been 
established,  and  the  evaluations  should 
be  considered  to  constitute  a  change  to 
the  "facility  as  described  in  the  FSAR 
(as  updated)".  The  Commission 
concludes  that  changes  to  methods  and 
other  requirements  in  the  FSAR,  even  if 
not  physical  changes  to  the  facility, 
require  evaluation  under  §  50.59.  If 
changes  to  methods  and  performance 
requirements  were  not  so  controlled,  a 
licensee  might  revise  its  analyses  or 
other  information,  update  its  FSAR,  and 
then  subsequently  conclude  that  a  later 
facility  change  does  not  require  NRC 
approval  because  the  revised  analysis  or 
acceptance  requirement  can  still  be 
satisfied  with  the  facility  change  (that 
otherwise  would  have  met  the  criteria  as 
requiring  approval).  Thus,  the  proposed 
definition  specifically  itemized  these 
points. 

Comment  Summary:  A  few 
commenters  stated  that  it  should  be 
clarified  that  changes,  whether  to 
analysis  methods  or  to  the  physical 
facility,  are  only  subject  to  §  50.59 
requirements  if  they  are  described  in  the 
FSAR.  Other  commenters  stated  that  if 
the  leyel  of  discussion  within  the  FSAR 
is  unaffected  by  the  change,  there 
should  be  no  need  for  an  evaluation. 

NEI  (as  endorsed  by  other 
commenters)  stated  that  "methods  of 
operation"  shoiild  be  removed  from  the 
definition  of  facility,  as  this  was  better 
suited  to  the  definition  of  "procedures." 

Some  commenters  also  were 
concerned  that  the  phrase  "required  to 
be  included  in  the  FSAR"  used  in  the 
definition  of  facility  was  an  attempt  to 
require  licensees  to  look  beyond  the 
FSAR,  or  to  undertake  actions  to  add 
information  to  its  FSAR.  These 
commenters  thought  such  matters  were 
better  handled  as  part  of  agency  actions 
concerning  guidance  for  updating 


FSARs  (see  for  instance.  Draft 
Regulatory  Guide  DG-1083  and  NEI  98- 
03,  "Guidelines  for  Updating  Final 
Safety  Analysis  Reports"  ). 

The  Commission  had  included  these 
words  in  the  rule  as  an  attempt  to  limit 
what  part  of  the  FSAR  needed  to  be 
considered- for  purposes  of  §  50.59 
evaluations.  If  information  was  not 
required  to  be  in  the  FSAR,  then  as 
discussed  under  NEI  98-03,  it  could  be 
removed  from  the  FSAR.  On  the  other 
hand,  a  licensee  may  wish  to  retain  such 
information  in  its  FSAR  for  purposes  of 
completeness;  then  this  part  of  the 
definition  would  allow  Uie  licensee  to 
screen  out  changes  to  the  information 
that  does  not  meet  the  definition  of 
facility  as  described.  In  view  of  the 
confusion  siurounding  this  phrase,  and 
in  light  of  other  proposed  changes  to 
these  definitions,  the  Commission  has 
deleted  this  phrase  from  the  final  rule. 

A  commenter  stated  that  such 
administrative  changes  as  organizational 
information,  reporting  relationships, 
and  job  titles  should  be  excluded  itom 
the  scope  of  §  50.59. 

Resolution:  The  Commission 
considered  these  comments  in  selecting 
the  language  that  allows  screening  as  to 
whether  a  change  to  the  facility  affects 
the  content  of  the  FSAR.  As  previously 
noted  in  implementation  guidance, 
some  SSC  or  subcomponents  may  not  be 
explicitly  described  in  the  FSAR,  but 
they  have  the  potential  to  affect  the 
function  of  an  SSC  that  is  described. 
The  approach  chosen  by  the 
Commission  for  defining  "change"  as 
relating  to  those  additions, 
modifications,  and  removals  that  affect 
functions,  methods  of  performing  or 
controlling  functions  and  evaluation 
methods  also  accomplishes  4n 
important  piupose  for  these  issues. 
Some  changes  a  licensee  may  wish  to 
make  to  a  component  or  procedure 
could  affect  the  functions  or 
performance  requirements  of  other  SSC. 
Depending  upon  the  level  of  detail 
contained  in  the  FSAR,  the  particular 
component  being  changed  may  not  be 
explicitly  described.  If  a  modification  to 
that  (non-described)  component  could 
affect  any  SSC  design  function  or 
performance  requirements  that  are 
described,  that  modification  affects  the 
design  function,  and  thus  is  a  change  as 
defined  by  §  50.59(a)  and  thus  requires 
evaluation  under  §  50.59.  For  example, 
the  bearings  on  a  pump  may  not  be 
specifically  mentioned  or  described  in 
the  FSAR.  However,  the  pump  function 
and  performance  requirement  is 
described.  A  change  being  made  to  the 
bearings  would  need  to  be  evaluated  to 
determine  if  it  affects  the  function  or 
performance  requirements  of  the  pump. 


and  if  so,  whether  the  criteria  in  50.59 
(c)  are  met. 

Changes  to  the  definition  of  "facility" 
were  made  in  response  to  the  concerns 
noted  above  from  the  commenters,  such 
as  deletion  of  the  phrases  "required  to 
be  included  *  *  *,"  and  "methods  of 
operation."  The  Commission  has 
retained  "methods  of  evaluation"  as 
being  within  the  definition  of  "facility," 
and  as  discussed  under  a  later  section, 
added  an  evaluation  criterion 
specifically  designed  to  provide  a 
standard  for  evaluation  of  such  changes. 

The  Commission  believes  that  the 
definitions  provided  in  the  rule  for 
facility  and  procedures  exclude  the 
indicated  administrative  type  of  changes 
from  §  50.59,  and  further  notes  that 
many  of  these  details  would  be  part  of 
a  licensee's  quality  assurance  plan  that 
is  governed  by  the  requirements  of 
§  50.54(a),  and  therefore  excluded  from 
the  purview  of  §  50.59  by  virtue  of 
§  50.59(c)(4). 

The  definition  of  focility  includes 
performance  requirements  and 
evaluations  included  in  the  FSAR 
which  demonstrate  that  functions  will 
be  accomplished.  In  part  54, 
"Requirements  for  Renewal  of  Operating 
Licenses  for  Nuclear  Power  Plants," 
§  54.21(d)  states  that  each  renewal 
application  must  contain  an  FSAR 
supplement  that  contains  a  summary 
description  of  the  programs  and 
activities  for  managing  the  effects  of 
aging  and  the  evaluation  of  time-limited 
aging  analyses  for  the  period  of 
extended  operation.  As  discussed  in  the 
Statement  of  Considerations  for  the  final 
part  54,  inclusion  of  the  program 
descriptions  and  analyses  in  the  FSAR 
provides  the  appropriate  regulatory 
oversight  such  that  subsequent  changes 
are  controlled  by  §  50.59.  The 
Commission  concludes  that  these 
summary  descriptions  fall  within  the 
definition  of  "facility"  as  demonstrating 
that  functions  will  be  accomplished  in 
light  of  potential  aging  effects  frt)m  the 
period  of  extended  operation.  Therefore 
changes  that  affect  this  information 
require  evaluation  under  §  50.59.  The 
Commission  further  finds  that 
supplemental  guidance  or  examples  for 
implementation  specific  to  part  54 
would  be  beneficial  and  NRC  intends  to 
consider  this  as  part  of  regulatory 
guidance. 

C.  Change  to  the  Procedures  as 
Described  in  the  Safety  Analysis  Report 

The  Commission  also  proposed  a 
definition  of  "procedures  as  described 
in  the  safety  analysis  report"  in  order  to 
have  definitions  in  the  rule  for  all  the 
major  terms  and  criteria.  This  definition 
includes  the  evaluations  demonstrating 
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that  requirements  are  met,  such  as 
assumed  operator  actions  and  response 
times. 

Commenters  on  the  definition' 
primarily  expressed  concern  with  the 
phrase  "conduct  of  operations"  because 
licensees  were  concerned  that  this 
language  would  inappropriately  bring 
administrative  procedures  within  the 
scope  of  the  rule.  Other  commenters 
suggested  wording  changes  to  clarify  the 
definition. 

The  Commission  has  decided  to 
remove  the  phrase  "conduct  of 
operations"  firom  the  definition.  The 
Commission  agrees  that  administrative 
procedures  are  not  intended  to  be 
within  the  scope  of  the  rule,  and  has 
inade  other  minor  wording  changes  to 
the  final  rule  for  clarity. 

Changes  Governed  by  Other  Regulatory 
Processes 

In  the  proposed  rule,  the  Conunission 
proposed  to  exclude  from  the  scope  of 
§  50.59  review,  specific  types  of  chcinges 
to  procedures  where  other  requirements 
and  criteria  have  been  established  by 
regulation  for  controlling  these  changes, 
through  a  proposed  provision  in 
§  50.59(c)(1). 

Commenters  supported  this  proposal, 
and  suggested  it  be  clarified  to  also  refer 
to  plant  changes  in  addition  to 
procedure  cl^nges.  As  an  example, 
emergency  response  facilities  are 
considered  as  part  of  the  emergency 
plans  that  are  subject  to  §  50.54(q).  If 
also  described  in  the  FSAR,  there  is  a 
potential  for  confusion  as  to  whether 
both  a  §  50.54(q)  and  §  50.59  evaluation 
would  be  needed  for  a  change  to  an 
emergency  response  bcili^. 

The  Commission  revised  the  rule 
language  to  make  the  requested 
clarification.  Further,  this  section  was 
relocated  to  new  §  50.59(c)(4)  in  the 
final  rule.  This  language  refers  to 
situations,  such  as  §§  50.54(a)  and 
50.54(q),  where  the  regulations 
explicitly  define  how  changes  are  to  be 
Reviewed,  documented,  and  reported; 
and  thus,  where  a  §  50.59  evaluation 
would  be  duplicative.  Another  example 
would  be  §  50.46,  which  establishes 
criteria  for  reporting  and  for  action  for 
changes  involving  methods  for  loss-of- 
coolant  analyses.  A  specific  list  of 
regulations  was  not  included  in  the  rule 
so  that  if  other  such  rule  sections 
become  available,  §  50,59  would  not 
need  to  be  revised.  The  §  50.59 
obligation  can  only  be  replaced  in 
situations  in  which  other  rule 
requirements  specify  the  governing 
change  process,  in  order  to  prevent 
duplication  of  reviews,  not  as  a  means 
of  avoiding  change  control 
requirements. 


A  few  commenters  stated  that 
clarification  should  be  included 
concerning  applicability  of  §  50.59  for 
certain  dociunents  controlled  by  a 
variety  of  processes  (e.g..  Core  Operating 
Limit  Reports  contained  in  TS; 
Technical  Requirements  Manual  and 
other  matters  (e.g.,  offsite  dose 
calculation  manual  (ODCM))  that  have 
been  relocated  from  TS  to  other 
controlled  documents  such  as  the  FSAR; 
and  vendor  topical  reports,  etc.). 

The  Commission  notes  that  in  NEI 
98-03,  which  the  NRC  has  proposed  to 
endorse  through  a  regtilatory  guide, 
there  is  discussion  about  incorporation 
by  reference  of  other  documents  (such 
as  ODCM,  fire  protection  plan,  etc)  into 
the  FSAR.  As  discussed  in  Generic 
Letter  86-10,  "Implementation  of  Fire 
Protection  Requirements,"  licensees 
were  encouraged  to  consolidate  their 
fire  protection  program  documents  and 
incorporate  them  by  reference  into  the 
FSAR.  Then,  by  the  terms  of  a  modified 
license  condition,  licensees  could  make 
changes  to  their  fire  protection  program. 
The  vast  majority  of  licensees  have 
made  this  change  so  that  the  program 
description  is  incorporated  into  the 
FSAR  and  program  changes  can  be 
made  widiout  NRC  ap[>roval  provided 
the  changes  do  not  adversely  affect  the 
ability  to  achieve  and  maintain  safe 
shutdown  in  the  event  of  a  fire  (or 
require  an  exemption).  The  Commission 
sees  no  need  to  provide  additional 
clarification  as  the  processes  for  control 
of  most  of  these  documents  are  already 
defined. 

D.  Tests  and  Experiments  Not  Described 
in  the  Safety  Analysis  Report 

The  Commission  proposed  a 
definition  fv  "tests  and  experiments 
not  described  in  the  final  safety  analysis 
report  (as  updated)"  to  be  Included  in 
§  50.59.  The  intent  of  the  requirement  is 
that  tests  that  put  the  faciUty  in  a 
situation  that  has  not  previously  been 
evaluated  or  that  coxild  affect  the 
capability  of  SSC  to  perform  their 
intended  functions  should  be  evaluated 
before  they  are  conducted.  Thus,  the 
definition  focused  upon  the  facility 
being  outside  its  design  basis  values  or 
inconsistent  with  the  safety  analyses  in 
the  FSAR. 

A  few  comments  were  made  on  this 
topic,  with  some  indicating  that  a 
definition  was  not  needed,  and  with 
some  noting  that  certain  terms  were 
unclear  or  stating  that  the  term 
"activity"  should  be  used  instead  of 
condition,  to  avoid  confusion  between 
planned  tests  and  identification  of 
degraded  or  nonconforming  conditions. 
(Note:  because  of  administrative  error, 
the  proposed  rule  text  used  the  term 


"condition,"  although  in  the  proposed 
rule  supplementary  information,  the 
term  used  was  "activity.") 

The  Commission  agrees  with  the 
commenters  and  has  used  "activity"  in 
the  final  rule.  Further,  the  Commission 
believes  that  the  phrase  "reactor,  or  any 
of  its  structures,  systems  or 
components"  is  sufficiently  clear  to 
reflect  the  intent  that  the  determination 
as  to  whether  the  activity  is  a  test  not 
described  in  the  FSAR,  is  not  affected 
by  whether  it  is  limited  to  only  one 
component,  or  involves  a  wider  set,  up 
to  and  including  the  entire  facility. 
Therefore,  the  final  rule  has  been 
revised  to  contain  a  definition  of  "test 
or  experiment  not  described  in  the  final 
safety  analysis  report  (as  updated)" 
which  has  minor  changes  from  the 
definition  offered  in  the  proposed  rule. 

E.  Safety  Analysis  Report 

The  Commission  proposed  to  revise 
the  rule  language  to  add  a  definition  of 
the  "final  safety  analysis  report  (as 
updated)"  and  to  clarify  in  the 
evaluation  criteria  that  evaluations  need 
to  account  for  changes  made  through 
other  processes  that  have  not  yet  been 
included  in  an  update  to  the  FSAR. 
Thus,  each  of  the  evaluation  criteria 
contained  a  phrase  referring  to 
evaluations  and  analyses  performed 
since  the  last  FSAR  update  was 
submitted.  The  rule  referred  to  FSAR  (as 
updated),  rather  than  to  updated  FSAR 
to  account  for  both  non-power  reactors 
who  are  not  required  to  submit  updates 
to  their  FSARs,  and  to  any  reactors 
between  the  time  of  initial  licensing  and 
the  first  required  update.  The  definition 
also  refers  to  Final  Hazards  Summary 
Report,  because  a  few  facilities  were 
licensed  before  the  rules  were  revised  to 
require  submittal  of  FSARs. 

Commenters  generally  supported  the 
idea  that  the  FSAR  changes  since  the 
last  update  submittal  needed  to  be 
considered  in  the  §  50.59  evaluations, 
but  sought  clarification  on  a  few  details. 
Further,  commenters  thought  the  rule 
language  could  be  simplified  by 
defining  in  one  place  diat  "FSAR  (as 
updated)"  includes  such  information, 
rather  than  including  in  each  evaluation 
criterion  the  phrase  "or  in  evaluations 
performed  pursuant  to  this  section  and 
safety  analyses  performed  pursuant  to 
§  50.90  after  the  last  final  safety  analysis 
report  was  updated  pursuant  to  §  50.71 
of  this  part." 

The  Conmiission  has  modified  the 
rule  text  in  response  to  these  comments 
by  adding  a  new  paragraph  (c)(3)  to 
explicitly  state  that  the  "FSAR  (as 
updated)"  for  piuposes  of  implementing 
this  paragraph,  also  includes  the  FSAR 
update  pages  resulting  from  analyses 
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and  evaluations  performed  since  tlie  last 
update  was  submitted.  Accordingly,  the 
statements  of  the  individual  evaluation 
criterion  have  been  simplified. 

Two  commenters  were  concerned  that 
the  requirement  to  consider  other 
evaluations  since  the  last  update 
submittal  would  require  a  review  of  all 
past  evaluations  to  find  the  most 
conservative  result  as  the  baseline  for 
these  evaluations. 

The  Commission  does  not  believe  that 
the  rule  requires  such  action.  The 
Commission's  intent  in  stating  that  for 
purposes  of  implementation  of  §  50.59, 
the  FSAR  (as  updated)  is  considered  to 
include  FSAR  changes  resulting  from 
evaluations  of  changes  made  since  the 
FSAR  update  is  to  ensiue  that  decisions 
about  particular  changes  are  made  with 
the  most  complete  and  accurate 
information.  U  other  changes  did  not 
impact  upon  the  acciiracy  of  the  FSAR, 
they  woiUd  not  need  to  be  examined.  If 
as  a  result  of  other  changes,  the  licensee 
will  need  to  revise  the  FSAR  at  the  next 
update  because  the  present  information 
is  no  longer  accurate  following  that 
change,  that  information  may  be 
relevant  to  evaluation  of  a  futiu^e  change 
that  involves  that  part  of  the  FSAR. 
Indeed,  for  nonpower  reactors,  this 
process  has  already  been  necessary 
because  these  facilities  are  not  required 
to  submit  updates  to  their  safety 
analysis  report.  Nevertheless,  they  must 
ensure  that  proposed  changes  are  judged 
with  respect  to  the  existing  facility,  not 
the  facility  as  originally  described  in  the 
FSAR  at  time  of  licensing.  This 
requirement  does  not  make  these 
evaluations  part  of  the  updated  FSAR 
pursuant  to  §  50.71(e);  that  rule  requires 
that  the  FSAR  be  updated  to  reflect  the 
effects  of  the  changes  and  evaluations, 
not  that  the  evaluations  themselves 
become  part  of  the  updated  FSAR. 
Rather,  die  intent  of  the  requirement  is 
that  the  changes  that  were  the  subject  of 
these  evaluations  be  considered  in  the 
process  of  determining  what  the 
"facility  as  described"  now  is  such  that 
the  reference  for  subsequent  evaluations 
is  complete  and  accurate. 

One  commenter  stated  that  it  shoiUd 
be  made  clear  that  the  FSAR  (as 
updated)  includes  the  TS  and  bases 
because  these  documents  sometimes 
contain  information,  such  as  applicable 
operating  modes,  not  in  the  FSAR  that 
is  relevant  to  the  evaluation  process.  A 
few  other  commenters  thought  the 
definition  for  "FSAR"  should  include 
other  dociunents  such  as  staff  safety 
evaluations,  selected  commitments  and 
other  licensing  documents. 

The  Commission  does  not  agree  that 
these  doounents  fall  within  the 
required  scope  of  the  rule,  or  that  they 


are  part  of  the  FSAR.  However,  as  noted 
in  existing  guidance,  licensees  are  free 
to  refer  to  other  documents  to  assist  in 
understanding  the  imphcations  of  the 
change,  but  the  rule  language  does  not 
require  such  reviews. 

F.  Minimal  Increase  Principle 

Strict  interpretation  of  the  existing 
rule  language  related  to  the  probability 
of  an  accident  or  a  malfunction  has  lead 
to  significant  bmden  to  the  industry 
with  no  clear  safety  benefits.  Therefore, 
in  the  proposed  rule,  the  Commission 
relaxed  the  standard  for  which  prior 
NRC  review  woidd  be  required  by 
revising  existing  paragraph 
§  50.59(a)(2)(i)  of  the  rule.  The  specific 
proposal  was  to  replace  the  phrase  "may 
be  increased"  with  "would  result  in 
more  than  a  minimal  increase."  As 
previously  discussed,  the  present 
§  50.59(a)(2)(i)  is  being  expanded  into 
four  separate  criteria,  two  for  occiurence 
of  accidents  and  malfunctions  and  two 
for  consequences. 

The  information  that  can  be  revised 
under  §  50.59  is  limited  to  that  which 
does  not  require  review  under  any  other 
sections  of  the  regulations;  thus,  it  is 
information  is  of  less  direct  importance 
to  public  health  and  safety.  In 
consideration  of  the  conservatisms  in 
NRC  design  and  analysis  requirements 
and  acceptance  criteria,  "minimal" 
variations  in  probability  of  occiurence 
or  consequences  of  accidents  and 
malfunctions  should  not  affect  the  basis 
for  the  previous  licensing  decision. 
During  the  plant  licensing  process, 
accident  probabilities  were  assessed  in 
relative  frequencies  (such  as  likely  to 
occin  more  than  once,  likely  to  occur 
once  dm-ing  the  life  of  the  plant,  or 
limiting  faijdt  that  is  not  likely  to  occur 
during  the  life  of  the  plant).  System 
train  and  equipment  failiues  were 
generally  postulated  to  gauge  the 
robustness  of  the  design,  without 
estimating  their  likelihood  of 
occurrence.  In  this  light,  minimal 
increases  in  probability  would  not 
significantly  change  the  licensing  basis 
of  the  &cility  and  could  not  impact  the 
conclusions  reached  about  acceptability 
of  the  facility  design. 

Further,  the  limits  for  radiological 
consequences  established  in  the 
regulations  and  in  the  Standard  Review 
Plan  are  conservatively  chosen,  so  that 
minimal  increases  also  would  not 
impact  the  safety  determination  if 
demonstrated  by  a  suitably  conservative 
analysis.  The  Cormnission  therefore 
concluded  that  the  proposed  criteria 
would  provide  reasonable  assiuunce 
that  those  changes  that  would  affect  the 
NRC's  basis  for  licensing  would  be 
identified  as  requiring  NRC  approval 


before  implementation.  The  proposed 
revisions  to  the  §  50.59  criteria  would 
provide  some  degree  of  flexibility  for 
licensees  to  make  changes  with  smaller 
impacts  without  the  need  to  obtain  a 
license  amendment. 

On  the  other  hand,  the  Commission 
intends  to  limit  the  amount  of  increase 
in  probability  or  consequences  of 
accidents  such  that  it  remains 
substantially  less  than  a  "significant 
increase"  as  referred  to  in  §  50.92.  In 
accordance  with  §  50.92,  a  license 
amendment  involving  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  would  be  cat^orized  as  a 
"significant  hazards  considerations" 
and  any  hearing  must  be  completed 
prior  to  issuance  of  the  amendment. 

Although  the  final  rule  allows 
minimal  increases,  licensees  still  must 
meet  applicable  regulatory  limits  and 
other  acceptance  criteria  to  which  they 
are  committed  (such  as  are  contained  in 
Regulatory  Guides  and  nationally 
recognized  industry  consensus 
standards,  e.g.,  the  ASME  B&PV  Code 
and  IEEE  Standards).  Further, 
departures  from  the  design,  fabrication, 
construction,  testing,  and  performance 
requirements  as  outlined  in  the  General 
Design  Criteria  (appendix  A  to  part  50) 
are  not  compatible  with  a  "no  more  than 
minimal  increase"  standard.  Because 
the  "no  more  than  minimal"  standard 
allows  for  there  to  be  some  increase 
compared  to  the  current  requirement, 
which  would  have  required  any 
increase  to  be  submitted  for  prior  staff 
review,  NRC  needs  to  establish  a  point 
beyond  which  one  would  conclude  that 
the  increase  is  not  minimal.  Application 
of  the  "minimal  increase"  concept  to 
the  specific  criteria  in  the  revised  final 
rule  is  discussed  in  the  next  sections. 

G.  Section  50.59  (c)(2)    Criteria  on 
Increases  in  Probability  or 
Consequences 

For  each  of  the  four  evaluation  criteria 
replacing  existing  §  50.59(a)(i),  the 
Commission  presented  language  in  the 
proposed  rule  reflecting  the  "minimal 
increase"  principle.  Resolution  of  each 
of  these  criteria  is  discussed  below,    ^/^ 
including  consideration  of  the  public 
comments. 

For  each  criterion  proposed,  the 
Commission  had  presented  guidance  on 
how  the  rule  could  be  met,  including 
values  as  to  when  the  Commission 
would  conclude  that  each  revised 
criterion  is  not  met.  Comments  received 
on  this  guidance  are  discussed  below. 
The  Commission  also  notes  that 
regxdatory  guidance  will  be  provided 
that  is  derived  from  this  discussion. 
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As  the  rule  provides  a  qualitative 
standard  of  "no  more  than  minimal," 
quantitative  calculations  are  not 
required  except  for  those  instances  in 
which  a  licensee  decides  to  offer 
quantitative  arguments  as  part  of  its 
evaluation.  This  is  expected  to  occur  for 
some  instances  involving  increases  in 
consequences,  where  licensees  may 
perform  calculations  of  the  predicted 
dose  from  postulated  accidents. 

(i)  More  Than  a  Minimal  Increase  in  the 
Frequency  of  Occurrence  of  an  Accident 
Previously  Evaluated 

For  criterion  (i),  the  final  rule  requires 
prior  NRC  approval  if  the  change  results 
in  more  than  a  minimal  increase  in  the 
frequency  of  occurrence  of  an  accident 
previously  evaluated  in  the  FSAR  (as 
updated).  Several  commenters  agreed 
with  the  premise  that  "minimal" 
increases  in  probability  of  accidents 
should  not  require  prior  NRC  approval. 
No  specific  comments  were  received  on 
the  rule  language  itself.  Issues  about 
guidance  are  discussed  below. 

The  only  change  made  by  the 
Commission  in  the  final  rule  language 
from  the  proposed  rule  is  the 
substitution  of  "  frequency ' '  for 
"probability."  This  was  done  to  provide 
a  better  representation  of  the  attribute  of 
concern,  that  is,  occurrence  over  some 
period  of  time,  and  to  emphasize  that 
what  is  of  interest  is  whedier  the 
proposed  change  has  the  effect  of 
making  the  accident  occur  more  often. 

Guidance  for  Frequency  of  Accidents 

In  the  proposed  rule,  the  Commission 
offered  gmdance  concerning  "minimal" 
with  respect  to  increases  in  probability 
(now  frequency).  Several  comments 
were  received  on  certain  of  these 
statements,  as  noted  below. 

First,  the  Commission  had  noted  that 
the  ciirrent  guidance  in  NEI  96-07 
stating:  "Where  a  change  in  probability 
is  so  small  or  the  uncertainties  in 
determining  whether  a  change  in 
probability  has  occurred  are  such  that  it 
cannot  be  reasonably  concluded  that  the 
probability  has  actually  changed  (i.e. 
there  is  no  clear  trend  towards 
increasing  the  probability),  the  change 
need  not  be  considered  an  increase  in 
probability"  satisfies  the  proposed  NRC 
standard  for  increases  in  frequency  of  an 
accident.  Commenters  agreed  with  the 
characterization  that  this  guidance 
would  satisfy  the  rule,  but  also  noted 
that  the  rule  language  provides  more 
flexibility  than  is  presently  afforded  by 
the  NEI  guidance. 

Second,  the  Commission  had  stated 
that  in  order  to  be  considered  as  a 
minimal  increase,  the  resulting 
frequency  of  occurrence  (considering 


the  change,  test,  or  experiment)  must 
still  satisfy  the  event  frequency 
classification  provided  in  the  licensee's 
FSAR  (as  updated).  Typically,  these 
would  be  anticipated  operational 
occurrence  (expected  once  a  year)  or 
design  basis  accidents  (not  expected 
during  life  of  plant,  but  sufficiently 
credible  to  require  mitigation).  The  use 
of  frequency  classifications  will  not 
apply  for  all  facilities  subject  to  §§  50.59 
or  72.48,  but  is  included  here  because 
it  was  a  consideration  in  the  licensing 
of  most  operating  power  plants.  Some 
commenters  sought  clarification  as  to 
whether  increases  that  remain  within 
the  frequency  classification  would 
satisfy  the  "no  more  than  minimal 
increase"  criterion.  Changes  that  result 
in  a  change  in  classification  do  not  meet 
the  standard;  however,  remaining 
within  the  classification  is  not  sufficient 
to  conclude  that  no  more  than  a 
minimal  increase  has  occurred  because 
qualitative  judgments  are  not  as  rigorous 
as  quantitative  assessments  end  the 
accident  categories  and  their 
imcertainties  may  be  large.  The 
Commission  agrees  that  the  effect  of  the 
change  on  the  frequency  of  the  accident 
must  be  discernible  and  attributable  to 
the  change  in  order  to  exceed  the  "more 
than  minimal"  increase  standard,  as 
compared  to  uncertainty  about  the 
existing  frequency  value  and  how  it 
might  be  quantified. 

Some  commenters  stated  that  the 
"minimal  increase  in  probability" 
standard  was  too  vague  and  sought  more 
explicit  criteria.  Others  requested 
quantitative  standards  for  determining 
minimal  increases  in  probability,  and  in 
particular,  guidance  for  using  risk 
insights  or  probabilistic  risk  analysis  to 
determine  when  a  more  than  minimal 
increase  in  probability  has  occurred.  For 
instance,  commenters  thought  that  the 
values  for  changes  in  core  damage 
frequency  or  large  early  release 
frequency  in  Regulatory  Guide  (RG) 
1.174,  "An  Approach  for  Using 
Probabilistic  Risk  Assessment  in  Risk- 
Informed  Decisions  on  Plant-Specific 
Changes  to  the  Licensing  Basis,"  might 
be  used.  However,  this  RG  was 
developed  for  the  purpose  of  guiding 
changes  to  the  licensing  basis  where  the 
staff  was  reviewing  and  approving  the 
change,  not  for  changes  made  under 
§  50.59.  The  Commission  concludes  that 
if  use  is  to  be  made  of  PRA  in  §  50.59, 
more  fundamental  changes  to  the  rule 
would  be  necessary  to  provide  a 
coherent  set  of  requirements,  in  that 
§  50.59  deals  with  design  basis  events, 
and  RG  1.174  deals  with  risk  including 
that  fix>m  severe  accidents  beyond  the 
design  basis.  In  addition,  RG  1.174  is 


specifically  dealing  with  operating 
power  reactors.  Applicability  to  other 
facilities  would  need  to  be  examined. 
The  Commission  acknowledges  that  it 
may  be  possible  to  develop  more 
guidance  that  could  be  used  in  a 
quantitative  sense  to  judge  minimal 
increases.  As  part  of  development  of  the 
guidance,  the  NRC  will  consider  using 
the  values  developed  as  part  of  the 
revised  oversight  process  (SECY-99- 
07),  so  that  if  the  resultant  likelihood  of 
occurrence  remains  well  within  the 
acceptable  ranges  given  for  initiating 
events,  that  the  increase  is  "minimal." 

(ii)  Minimal  Increase  in  Likelihood  of 
Malfunction  of  Structures,  Systems  or 
Components 

In  the  proposed  rule,  §  50.59(c)(2)(ii) 
would  require  NRC  approval  for  a 
change  that  would  result  in  "more  than 
a  minimal  increase  in  the  probability  of 
malfunction  of  equipment  important  to 
safety  previously  evaluated  in  the  FSAR 
(as  updated)."  Similar  changes  were 
proposed  in  §  72.48(c)(2)(ii),  except  for 
use  of  the  term  "structures,  systems,  and 
components"  (SS6s)  rather  than 
equipment.  These  differences  in 
wording  reflected  differences  between 
existing  language  in  §§  50.59  and  72.48. 
Commenters  supported  the  idea  that 
"minimal"  increases  should  not  require 
approval.  Commenters  also  suggested 
that  the  terminology  in  §§  50.59  and 
72.48  should  be  made  more  consistent 
between  the  two  sections. 

In  the  final  rule,  the  Commission  has 
revised  the  criterion  in  §  50.59  by 
referring  to  SSC  rather  than  to 
equipment.  The  Commission  concludes 
that  the  term  "SSC"  is  commonly  used 
in  both  parts  50  and  72  and  is  well 
understood,  and  that  "equipment"  was 
an  older  term  that  does  not  have  a 
unique  meaning  requiring  its  use.  For 
the  final  rule,  the  Commission  has  also 
substituted  the  term  "likelihood"  for 
"probability."  This  change  was  made  to 
acknowledge  that  while  the  criterion 
refers  to  "minimal"  increases,  the 
Commission  is  not  implying  that 
quantitative  assessments  are  expected. 
The  Commission  concludes  that  the 
word  "likelihood"  is  more  generally 
imderstood  to  represent  qualitative 
judgments. 

Guidance  for  Likelihood  of  Occurrence 
of  Malfunction 

In  the  proposed  rule,  the  Commission 
discussed  the  following  positions  as 
guidance  for  implementing  the  criterion 
of  a  "more  than  minimal"  increase  in 
probability  (now  likelihood)  of  a 
malfunction  of  equipment  (now  SSC). 

First,  the  Commission  noted  that  the 
existing  guidance  in  NEI  96-07  states: 
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"Where  a  change  in  probability  is  so 
small  or  the  uncertainties  in 
determining  whether  a  change  in 
probability  has  occurred  are  such  that  it 
cannot  be  reasonably  concluded  that  the 
probability  has  actually  changed  (i.e. 
there  is  no  clear  trend  towards 
increasing  the  probability),  the  change 
need  not  be  considered  an  increase  in 
probability."  Continued  use  of  this 
guidance  for  a  determination  of  whether 
criterion  (i)  has  been  met  is  satisfactory. 
Commenters  agreed  with  this  guidance, 
but  also  believe  that  this  does  not 
represent  the  outer  boimd  of  what 
would  be  acceptable  to  meet  the  rule. 
The  Commission  agrees  with  this 
comment. 

Second,  the  Commission  concluded 
that  the  likelihood  of  malhmction  of 
SSC  important  to  safety  previously 
evaluated  in  the  FSAR  (as  updated) 
would  not  be  more  than  minimally 
increased  if  "design  bases"  assiunptions 
and  requirements  are  still  satisfied  (i.e., 
the  seismic  or  wind  loadings, 
qualification  specifications,  etc).  Thus, 
for  instance,  a  change  that  would  cause 
piping  stresses  to  exceed  their  code 
allowable  values  would  be  more  than  a 
minimal  increase  in  likelihood  of 
malfunction.  Commenters  stated  that  if 
design  basis  requirements  are  met,  there 
is  no  increase  in  probability.  The 
Commission  agrees  with  the  essence  of 
this  comment,  but  was  attempting  to 
help  licensees  comply  with  the  rule 
language  by  offering  ways  of 
demonstrating  that  the  criterion  is 
satisfied.  Changes  that  would  invalidate 
specific  commitments  made  for 
redundancy,  diversity,  separation,  and 
other  such  design  characteristics,  would 
be  considered  as  "more  than  a  minimal 
increiise  in  likelihood  of  malfunction," 
and  thus  would  require  prior  ^4RC 
approval. 

In  the  proposed  rule,  the  Commission 
stated  that  for  piuposes  of  determining 
whether  this  criterion  has  been  satisfied, 
the  probability  of  malfunction  would  be 
no  more  than  minimally  increased  if  a 
new  failure  mode  as  likely  as  existing 
modes  is  introduced.  Some  commenters 
indicated  that  the  presence  of  new 
failiu-e  modes  should  not  be  a 
determinant  as  to  whether  probability  of 
malfunction  has  increased;  rather,  it  is 
whether  the  effects  of  the  failiu«  modes 
have  previously  been  considered  that 
would  determine  the  need  for  NRC 
review  consistent  with  §  50.59(c)(2)(vi). 
The  Commission  finds  that  the  question 
of  likelihood  is  not  addressed  if  new 
failure  modes  are  only  examined  with 
respect  to  criterion  (vi),  since  that 
criterion  looks  only  at  whether  the 
effects  of  the  failure  are  bounded,  not 
how  likely  it  is  to  ocou.  However,  since 


likelihood  can  be  increased  regardless  of 
whether  new  failure  modes  are 
involved,  the  Commission  has  deleted 
this  statement  as  proposed  guidance  for 
assessing  increases  in  likelihood. 

Additions  of  components  to  a  system 
(cabling,  manual  valves,  protective 
features)  would  not  generally  be  viewed 
as  more  than  a  minimal  increase  in 
likelihood  of  malfunction,  provided  that 
applicable  design  and  quality  standards 
are  followed.  For  example,  adding 
protective  devices  to  breakers,  or 
installing  an  additional  drain  line  (with 
appropriate  isolation  capability)  would 
not  be  increases  in  likelihood  of 
malfunction.  However,  there  could  be 
situations  where  such  additions  woidd 
impact  upon  how  a  system  performs  its 
functions  that  might  not  satisfy  the 
§  50.59  criteria  (for  example,  a  cross- 
coimect  between  trains  that  is  not 
suitably  isolated). 

Substitution  of  one  type  of  component 
for  another  (as  for  instance,  an  air- 
operated  valve  for  a  motorK)perated 
valve),  would  also  be  viewed  as  no  more 
than  a  minimal  increase  in  likelihood  of 
malfunction,  provided  requirements  for 
redimdant  motive  force,  quality,  and 
other  requirements  are  met  (and  of 
course  that  any  new  failine  modes  are 
already  boimded  by  the  analysis). 

(iii)  and  (iv)  Minimal  Increases  in 
Consequences  of  Accident  or 
Malfunction 

In  the  proposed  rule,  the  Commission 
revised  the  existing  criterion  concerning 
increases  in  consequences  from  a 
standard  of  "may  be  increased"  to 
"more  than  minimally  increased,"  and 
separated  the  two  statements  on 
consequences  within  §  50.59(a)(2)(i)  into 
separate  criteria.  Only  a  few  comments 
were  received  concerning  the  rule 
language  itself.  One  commenter  stated 
that  the  two  criteria  on  consequences 
should  not  be  separate,  since 
consequences  would  only  result  fi-om 
accidents,  and  having  another  criterion 
might  force  evaluators  either  to 
duplicate  their  dociunentation,  or 
struggle  to  explain  why  consequences 
were  not  increased  for  malfunctions. 
The  Commission  concludes  that  having 
separate  criteria  provides  greater  clarity 
and  is  consistent  with  common  practice. 
Further,  the  criteria- cover  different 
types  of  changes,  that  is,  some  that  arise 
from  malfunctions  (such  as  failure  of  a 
waste  tank  or  filter  systems),  and  others 
that  might  arise  from  changes  in  source 
term  or  timing  of  mitigation  systems, 
that  are  more  pertinent  to  "accidents." 
Licensees  may  combine  their  responses 
to  questions  and  reference  other 
sections  when  preparing  evaluations. 


Commenters  requested  two  areas  of 
clarification.  First,  they  asked  if 
consequences  refers  only  to  radiological 
consequences  (dose),  and  second 
whether  consequences  refers  only  to 
those  associated  with  accidents  and  not 
from  normal  operations  or  anticipated 
operational  occurrences.  The  rule 
reference  to  consequences  is  intended  to 
relate  directly  to  radiological 
consequences,  and  not  to  other 
outcomes  that  are  covered  by  the 
remaining  criteria.  Secondly,  the 
Commission  notes  that  10  CFR  part  20 
establishes  requirements  for  protection 
against  radiation  dining  normal 
operations.  For  anticipated  occupational 
occurrences,  NRC  requirements  are  such 
that  there  should  not  be  any  radiological 
consequences.  However,  the 
Commission  also  wishes  to  clarify  that 
"consequences  of  accidents"  includes 
not  only  offsite  exposure,  but  also  dose 
to  operators  in  the  control  room  (in 
accordance  with  General  Design 
Criterion  19  of  appendix  A  to  10  CFR 
part  50)  or  other  onsite  persoimel, 
resulting  from  accidents  and 
malfunctions  previously  evaluated  in 
the  FSAR. 

The  language  in  the  rule  for  criterion 
(iii)  was  imchanged  bom  the  proposed 
rule;  for  criterion  (iv),  the  term 
"systems,  structures,  or  components" 
W£is  substituted  for  "equipment"  as  it 
was  for  criterion  (ii),  for  the  reasons 
already  discussed. 

Guidance  for  Minimal  Increase  in 
Consequences 

In  the  proposed  rule,  the  Commission 
had  discussed  several  positions  that 
might  be  helpful  in  developing  guidance 
that  would  successfully  implement  the 
revised  rule.  First,  the  Commission 
agreed  with  the  guidance  in  NEI  96-07 
which  states:  "Where  a  change  in 
consequences  is  so  small  or  the 
imcertainties  in  determining  whether  a 
change  in  consequences  has  occurred 
are  such  that  it  cannot  be  reasonably 
concluded  that  the  consequences  have 
actually  changed  (i.e.,  there  is  no  clear 
trend  towards  increasing  the 
consequences),  the  change  need  not  be 
considered  an  increase  in 
consequences."  No  specific  comments 
were  received  on  this  point. 

Second,  if  a  licensee  has  performed  an 
analysis  with  certain  bounding 
assumptions,  and  the  change  would 
increase  a  specific  parameter  from  its 
present  value  to  a  different  value  that  is 
stiH  bounded  by  the  value  assiuned  in 
the  analysis,  the  NRC  concludes  that 
such  a  change  satisfies  the  criterion  of 
"no  more  than  a  minimal  increase  in 
consequences."  In  fact,  as  noted  by 
some  of  the  comments,  this  is  no 
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increase  in  consequences,  because  the 
bounding  analysis  is  what  determines 
the  value  from  which  a  change  is  being 
judged. 

Third,  if  a  licensee  would  need  to 
change  its  design  basis  assumptions  or 
analytical  methods,  or  both,  to 
demonstrate  that  the  change  in 
consequences  satisfies  this  guidance, 
then  the  NRC  does  not  view  the  change 
as  minimal  and  would  expect  the 
licensee  to  submit  a  license  amendment 
for  such  a  change.  This  position  is 
consistent  with  the  logic  presented  as 
the  basis  for  implementing  new 
criterion  §  50.59{c)(2){viii),  which  wiU 
be  discussed  in  greater  detail  below. 
Some  commenters  thought  that  adopting 
methodologies  that  have  been  approved 
by  NRC  in  certain  contexts  (such  as  use 
of  International  Conference  on 
Radiation  Protection  (ICRP)  dose 
conversion  factors,  or  credit  for 
suppression  pool  scrubbing)  should  be 
allowable  imder  §  50.59.  New  criterion 
(viii),  discussed  in  section  J  below, 
specifies  under  what  conditions  changes 
to  evaluation  methods  can  be  changed 
without  prior  NRC  approval. 

In  the  proposed  nue,  the  Commission 
proposed  a  graduated  approach, 
consistent  with  the  concept  of 
"minimal"  being  small  enough  so  as  not 
to  impact  the  basis  for  the  acceptability 
of  the  previous  licensing  decision.  The 
Commission  proposed  that  when  the 
facility  is  far  from  the  limit,  a  larger 
increase  could  be  acconunodated 
without  concern  about  impact  on  the 
basis  for  acceptability.  The  Commission 
did  not  believe  that  allowing  increases 
up  to  the  regulatory  values  without 
approval  was  consistent  with  a 
"minimal"  increase  standard,  and  was 
not  consistent  with  the  purpose  of  the 
rule,  that  is,  to  allow  the  NRC  the 
opportunity  to  confirm  the  adequacy  of 
the  licensee's  review  of  the  change 
before  it  is  implemented. 

The  proposed  rule  offered  three 
different  ways  to  define  what  would 
constitute  a  minimal  increase  in 
consequences.  Most  commenters 
favored  the  third  method  (10%  of  the 
difference  between  the  calculated  value 
and  the  regulatory  guidelines)  over  the 
other  two.  Other  commenters  thought 
the  limits  themselves  should  be  the 
point  at  which  NRC  review  would  be 
needed,  or  offered  other  suggestions, 
such  as  allowing  20  percent  of  the 
difference.  Comments  were  also 
received  about  the  use  of  Standard 
Review  Plan  guideline  values  ^  as  they 


are  not  in  the  regiUations  and  that  for 
some  plants,  the  existing  analysis  may 
exceed  the  guideline  such  that  no 
changes  would  be  allowed.  Some 
commenters  also  expressed  concern 
about  the  criterion  for  those  situations 
where  a  previous  change  may  have 
resulted  in  a  decrease  in  consequences, 
and  a  subsequent  change  that  increased 
consequences  would  exceed  the  10 
percent  difference,  but  would  not  have 
done  so  if  the  first  change  had  not 
occurred. 

During  the  comment  period,  some 
commenters  were  concerned  that  as  the 
rule  is  currently  planned  to  be 
implemented,  diey  would  have  no 
flexibility  under  the  rule  if  their 
calculated  consequence  values  were 
already  in  excess  of  the  current  SRP 
guidelines.  In  general,  the  Commission 
agrees  that  for  cases  where  a  licensee  is 
licensed  with  calculated  consequences 
in  excess  of  the  established  SRP 
guidelines,  only  limited  flexibility 
under  this  provision  of  the  revised  rule 
woiUd  exist  for  changes  that  increased 
the  calculated  radiological 
consequences  of  accidents.  In  this 
regard,  the  Commission  does  view 
differences  of  about  0.1  rem  as  being 
within  the  error  or  uncertainty  of  design 
basis-type  radiological  consequences 
analysis  such  that  NRC  review  of  such 
changes  is  not  needed. 

The  Commission  has  taken  these 
comments  into  account  in  revising  the 
"minimal"  increases  in  consequences 
aspects  of  the  final  rule.  The 
Commission  will  conclude  that  the 
requirements  of  the  rule  are  met  if  the 
calculated  doses  from  a  change  at  a 
facility  would  be  less  than  10  percent  of 
the  remaining  margin  between  current 
calculated  dose  values  and  acceptance 
values  in  the  regiUations '  (e.g.,  GDC  19 
or  part  100)  for  the  particular  accident. 


2  In  the  Standard  Review  Plan,  NUREG-0800.  the 
NRC  established  acceptance  criteria  for  certain 
events  that  are  considered  of  greater  likelihood  than 
the  limiting  accidents  as  a  small  fraction  of  the  part 


100  guidelines.  Thus,  for  instance,  for  a  steam 
generator  tube  rupture,  the  SRP  guideline  is  that  the 
dose  be  10  percent  of  the  part  100  value.  For  the 
postulated  accident  with  an  assumed  preaccident 
iodine  spike  in  the  reactor  coolant  at  the  time  the 
tube  rupture  occurs,  the  full  part  100  value  is  the 
acceptance  criterion. 

'GDC  19  requires  adequate  radiation  protection 
to  permit  access  and  occupancy  of  the  control  room 
under  accident  conditions  without  personnel 
receiving  radiation  exposure  in  excess  of  5  rem 
whole  body  or  its  equivalent  to  any  part  of  the 
body,  for  the  duration  of  the  accident.  Part  100 
establishes  requirements  for  exclusion  area  and  low 
population  zones  around  the  reactor  so  that  an 
individual  located  at  any  point  on  its  boundary 
immediately  following  onset  of  the  postulated 
fission  product  release  would  not  receive  a  total 
radiation  dose  to  the  whole  body  in  excess  of  25 
rem  or  a  total  radiation  dose  of  300  rem  to  the 
thyroid  for  iodine  exposure.  For  future  applications, 
as  noted  in  subpart  B  to  10  CFR  part  100,  the 
radiological  consequences  are  to  meet  the  criteria 
stated  in  §  50.34(a)(1),  which  sets  a  dose  of  25  rem 
total  effective  dose  equivalent  (TEDE). 


Under  this  approach,  the  threshold  for 
what  constitutes  a  minimal  change 
varies  as  a  licensee  approaches  the 
regulatory  limit.  The  amount  of  change 
allowed  would  decrease  as  the  limit  is 
approached,  and  the  limit  could  not  be 
exceeded  without  prior  NRC  review. 
Specifically,  it  is  no  more  than  a 
minimal  increase  in  consequences  if  the 
increase  is  less  than  or  equal  to  the  more 
limiting  of  either  10  percent  of  the 
difference  between  the  existing 
calculated  value  and  the  regulatory 
guideline  value  (10  CFR  part  100  or 
GDC  19  as  applicable),  or  has  reached 
the  SRP  guideline  value  for  the 
particular  design  basis  event. 

Examples 

The  Commission  has  selected  several 
examples  to  illustrate  the 
implementation  of  this  criterion.  In  each 
example,  the  Commission  assumes  that 
the  calculated  consequences  do  not 
include  changes  in  methodology.  As 
discussed  later,  changes  in  methodology 
used  to  calculate  radiological 
consequences  would  fail  new  criterion 
(viii)  of  the  revised  rule  and  require 
prior  NRC  review  regardless  of  how 
small  the  increase  would  be  in  the 
calculated  radiological  consequences. 

Example  1  involves  a  case  in  which 
a  licensee  has  a  calculated  fuel  handling 
accident  (FHA)  dose  of  50  rem  to  the 
thyroid  at  the  exclusion  area  boimdary. 
Because  of  some  change  in  the  facility, 
the  calculated  FHA  dose  increases  to  70 
rem.  Under  the  revised  final  rule,  ten 
percent  of  the  difference  between  the 
calculated  value  and  the  regulatory 
limits  is  25  rem  (10%  of  250).  The  SRP 
acceptance  guideline  is  75  rem.  Since 
the  calculated  increase  is  less  than  25 
rem  and  the  total  is  less  than  the  SRP 
acceptance  guidelines,  then  the  revised 
§  50.59  consequence  criterion  would  not 
trigger  the  need  for  a  prior  NRC  review 
and  a  licensee  may  make  the  change  to 

the  facility. 

Example  2  involves  a  case  in  which 
the  calculated  consequences  for  a  steam 
generator  tube  rupture  accident  are  25 
rem  at  the  exclusion  area  boundary. 
Because  of  a  change  in  the  plant,  the 
calculated  consequences  increase  to  29 
rem.  The  implementation  of  the  revised 
rule  language  would  permit  these 
changes  to  occur  because  the  new 
calcidated  doses  do  not  exceed  the 
established  SRP  acceptance  criteria  nor 
does  the  incremental  change  in 
consequences  (4  rem)  exceed  10  percent 
of  the  difference  between  the  previous 
calculated  value  and  the  regulatory  limit 
of  300  rem.  Ten  percent  of  the 
difference  between  the  acceptance 
criteria  (300  rem)  and  the  calculated 
value  (25)  is  27.5  (10%  of  275)  rem; 
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since  4  is  less  than  27.5,  this  change 
satisfies  the  criterion. 

Example  3  involves  a  case  in  which 
the  calculated  consequences  of  a  fuel 
handling  accident  are  25  rem  to  the 
th3^oid  at  the  exclusion  area  boundary. 
Because  of  a  proposed  change  in  the 
facility,  the  calculated  consequences 
increase  to  65  rem.  For  this  case,  the 
revisedjialculated  consequences  are  still 
less  than  the  SRP  acceptance  guidelines 
of  75  rem;  however,  the  incremental  _ 
increase  in  consequences  (40  rem) 
exceeds  the  10  percent  of  the  difference 
to  the  regulatory  limit  of  300  rem 
(which  would  be  27.5  rem).  For  this 
example,  the  change  resiUts  in  more 
than  a  minimal  increase  in 
consequences  and  thus  requires  NRC 
approval  pursuant  to  §  50.59(c)(2)(iii). 

If  Example  3  had  been  an  event  for 
which  no  SRP  value  was  specifically 
established,  so  that  the  part  100 
guideline  was  the  only  applicable 
standard,  the  rationale  would  be  that  an 
increase  up  to  52.5  (25+27.5)  rem  woidd 
meet  the  "minimal  increase"  criterion. 

Example  4  involves  a  case  where  the 
calculated  dose  to  the  control  room 
operators  following  a  loss  of  coolant 
accident  is  4  rem  whole  body.  A  change 
is  made  to  the  control  room  ventilation 
system  such  that  the  calculated  dose 
increases  to  4.5  rem.  The  regulations 
dictate  that  the  control  room  doses  are 
to  be  controlled  to  less  than  5  rem  by 
General  Design  Criterion  19.  Although 
the  new  calculated  doses  are  less  than 
the  regiilatory  limits  for  the  operators, 
the  incremental  increase  in  dose  (0.5 
rem)  exceeds  the  value  of  10  percent  of 
the  difference  between  the  previously 
calculated  value  and  the  regidatory 
value  (10%  of  1  rem  =  0.1  rem).  This 
change  would  require  prior  NRC  review 
before  the  licensee  could  implement  the 
change. 

As  an  example  of  the  "calculatioual 
error"  concept,  suppose  the  existing 
approved  analysis  for  a  fuel  handling 
accident  at  a  plant  predicts  an  offsite 
dose  to  the  thyroid  of  77  rem.  The  SRP 
acceptance  gmdeline  for  this  event  is  75 
rem.  The  change  that  a  licensee  wishes 
to  make  would  predict  an  increase  in 
the  caloilated  dose  from  77  to  77.1  rem. 
In  this  case,  the  proposed  change  could 
be  made  imder  §  50.59  because  the 
calculated  value,  even  though  greater 
than  the  SRP  value,  is  satisfied  within 
the  level  of  imcertainty  specified  above. 
However,  for  this  example,  the 
Commission  notes  that  increases  in 
consequences  that  would  increase  the 
calculated  consequences  to  77.2  rem 
would  require  prior  NRC  review  before 
the  specific  change  could  be 
implemanted. 


H.  Possibility  of  an  Accident  of  a 
Different  Type  From  Any  Previously 
Evaluated  in  the  Final  Safety  Analysis 
Report  (as  Updated)  Is  Created 

The  Commission  had  proposed  that 
the  language  in  existing  §  50.59(a)(2)(ii), 
renumbered  to  §  50.59(c)(2)(v)  in  the 
proposed  rule,  be  revised  to  read 
"(would)  create  the  possibility  for  a 
design  basis  accident  of  a  different  type 
from  any  previously  evaluated  in  the 
final  safety  analysis  report  (as 
updated)."  This  change  had  two  parts — 
the  first,  changing  from  may  be  created 
to  "would  create"  and  the  second  being 
the  insertion  of  the  phrase  "design 
basis."  The  purpose  of  the  first  change 
was  to  provide  some  flexibility  to 
licensees.  Thus,  rather  than  having  to 
prove  that  an  accident  had  not  been 
created,  under  this  rule  lemguage,  a 
licensee  would  need  to  request  a  license 
amendment  only  if  it  could  be 
reasonably  concluded  that  the 
possibility  of  an  accident  of  a  different 
type  is  created  by  the  change,  test,  or 
experiment.  The  intent  of  the  second 
change  was  to  indicate  that  in  referring 
to  "accidents"  in  §§  50.59  and  72.48,  the 
Commission  had  in  mind  creation  of 
accidents  of  the  likelihood  and 
significance  of  those  that,  had  the 
possibility  already  existed,  would  have 
been  a  design  basis  accident  in  the 
FSAR.  Thus,  "accidents"  that  would 
require  miUtiple  independent  failiues  or 
other  circumstances  in  order  to  "be 
created"  would  not  fall  within  this 
criterion. 

For  an  accident  to  be  of  a  different 
type,  a  few  commenters  thought  that  the 
accident  must  result  in  a  new  or  greater 
release  path  than  originally  considered, 
residt  in  a  new  fission  product  barrier 
failure  mode,  or  create  a  new  sequence 
of  events  that  results  in  significant 
cladding  failxu-e,  "such  that  the  accident 
would  have  been  included  if  the  FSAR 
were  being  written  today."  The 
Commission  agrees  that  these  are  useful 
considerations  for  determining  whether 
a  change  results  in  an  accident  of  a 
different  type. 

One  commenter  noted  that  for  certain 
older  facilities,  the  term  "design  basis 
accident"  was  only  applied  to  a  very 
small  set  of  events.  Other  commenters 
thought  that  accidents  must  be 
"credible"  to  be  "created."  Another 
commenter  was  concerned  that  a 
slightly  different  initiator  leading  to  the 
same  design  basis  accident  might  be 
viewed  as  an  accident  of  a  different 
type. 

One  commenter  stated  that  "accident 
of  a  different  type"  should  be  dianged 
to  "accident  wnth  a  different  repult,"  for 
consistency  with  the  criterion  on 


malfunction.  However,  the  Commission 
also  notes  the  similarity  with  the 
criterion  in  §  50.92  (for  no  significant 
hazards  consideration  determination). 
Allowing  changes  that  result  in  an 
accident  of  a  different  tyj)e  (even  if  the 
result  has  previously  been  analyzed) 
appears  inconsistent  with  the  criterion 
in  §50.92. 

The  Commission  has  concluded  that 
use  of  the  modifier  "design  basis"  with 
respect  to  accidents  of  a  different  type 
in  die  rule  language  may  be  confusing 
because,  by  the  terms  of  the  rule, 
accidents  of  a  different  type  are  distinct 
from  those  (design  basis)  accidents 
evaluated  in  the  FSAR.  Therefore,  in  the 
final  rule,  the  Commission  removed  the 
phrase  "design  basis."  The  Commission 
agrees  that  the  accident  must  be  credible 
in  the  sense  noted  above,  of  having  been 
created  within  the  range  of  assumptions 
previously  considered  (e.g.,  random 
single  failure,  loss  of  offsite  power,  no 
reliance  on  non-safety^^ade  equipment, 
etc.),  and  that  a  new  initiator  of  the 
same  accident  is  not.a  "different  type" 
(but  may  affect  the  frequency  of  that 
accident  under  §  50.59(c){2){i)). 

Therefore,  the  final  rule  uses  the  same 
language  as  is  currently  contained  in  the 
existing  rule,  concerning  accidents  of  a 
different  type!  except  for  changing  the 
phrase  "possibility  *  *  *  may  be 
created"  to  "would  create  the 
possibility." 

Need  for  Definition  of  Accident 

In  addition,  the  Commission  had 
requested  comment  as  to  the  need  for  a 
definition  of  accident,  and  offered  a 
specific  definition  for  comment.  The 
term  "accident"  also  appears  in  other 
evaluation  criteria,  specifically, 
§§  50.59(c)(2)(i)  and  50.59(c){2)(iii),  in 
the  context  of  accidents  previously 
evaluated  in  the  FSAR. 

Several  comments  were  received  on 
the  proposed  definition  of  accident. 
Most  commenters  felt  that  a  definition 
in  the  rule  was  not  necessary,  and  most 
also  disagreed  with  the  specific 
definition  offered  in  some  respect. 
Commenters  generally  agreed  that 
accidents  include  design  basis  accidents 
(typically  analyzed  in  Chapters  6  and  15 
of  the  FSAR),  anticipated  occupational 
occurrences,  external  events  that  the 
plant  is  required  to  withstand  and  other 
special  events  that  are  analyzed  to 
demonstrate  safety.  Included  within  the 
set  of  accidents  are  those  scenarios  for 
which  requirements  have  been 
established  for  the  facility  either  to 
withstand  or  cope  with  the  event. 
Notable  examples  include  pressurized 
thermal  shock  events  (§50.61), 
anticipated  transient  without  scram 
(§  50.62)  and  station  blackout  (§  50.63). 
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Commenters  also  noted  that  external 
events,  such  as  earthquakes,  high  winds, 
floods,  and  missiles  can  be  treated  as 
causes  of  malfunctions  of  SSC,  rather 
than  accidents.  Some  suggested  that 
examples  or  a  list  of  accidents  could  be 
presented  in  the  implementation 
guidance. 

The  Commission  concludes  that  a 
definition  of  accident  is  not  necessary  in 
the  final  rule  and  that  examples  of 
accidents  are  best  discussed  in  rule 
implementation  guidance. 

/.  Possibility  of  a  Malfunction  of 
Structures,  System,  or  Components 
Important  to  Safety  With  a  Different 
Result  From  Any  Previously  Evaluated 
in  the  Final  Safety  Analysis  Report  (as 
Updated)  is  Created 

In  the  proposed  rule,  the  Commission 
modified  the  remaining  part  of  existing 
§  50.59(a)(2)(ii),  concerning 
malfunctions  of  a  different  type  by 
creating  a  new  criterion  (vi),  that  would 
require  approval  if  a  change,  test,  or 
experiment  would  "create  a  possibility 
for  a  malfunction  of  equipment 
important  to  safety  with  a  different 
residt  than  any  evaluated  previously  in 
the  final  safety  analysis  report  (as 
updated)." 

Comments  were  supportive  of  the 
change  from  "different  type"  to 
"different  result,"  and  of  the  change 
from  "may  be"  to  "is"  created.  Some 
commenters  objected  to  the  insertion  of 
the  phrase  "important  to  safety"  and 
suggested  other  phrases,  such  as  "safety- 
related"  or  "FSAR-described."  Others 
suggested  that  the  terminology  in 
§§  50.59  and  72.48  should  be  made 
consistent  (the  former  refers  to 
equipment;  the  latter  to  systems, 
structures  or  components). 

In  the^nal  rule,  The  Commission  has 
revised  the  existing  criterion  to  read 
"create  a  possibility  for  a  malfimction  of 
an  SSC  important  to  safety  with  a 
different  result  from  any  previously 
evaluated  in  the  final  safety  analysis 
report  (as  updated]."  The  Commission 
concludes  that  the  term  "SSC"  is 
commonly  used  in  both  parts  50  and  72 
and  is  well-understood,  and  that 
equipment  was  an  older  term  that  does 
not  have  a  unique  meaning  requiring  its 
use.  The  modifier  "important  to  safety" 
was  considered  as  always  being  part  of 
the  criterion  in  practice,  and  that  its 
omission  from  the  rule  was  viewed  as 
editorial  and  not  substantive.  Other 
terms  might  have  the  effect  of  limiting 
or  broadening  the  scope  of  SSC  to  be 
considered,  l^e  Commission  notes  that 
since  the  overall  scope  of  §  50.59  is  the 
facility  as  described  in  the  FSAR,  there 
is  no  need  to  use  that  phrase  in 
characterizing  which  SSC  need  be 


considered  with  respect  to 
malfunctions. 

Guidance  for  Malfunction  With  a 
Different  Result 

The  proposed  rule  discussion  further 
stated  that  this  determination  should  be 
made  either  at  the  component  level,  or 
consistent  with  the  failure  modes  and 
effects  analyses  (FMEA),  taking  into 
accoimt  single  failure  assvmiptions,  and 
the  level  of  the  change  being  made. 
Several  commenters  stated  that  this 
guidance  should  be  revised  to  refer  only 
to  the  failure  modes  and  effects  analysis 
in  the  FSAR,  and  not  to  specify  the 
component  level.  The  Commission 
agrees  that  this  criterion  should  be 
considered  with  respect  to  the  FMEA, 
but  also  notes  that  certain  changes  may 
require  a  new  FMEA,  which  would  then 
need  to  be  evaluated  as  to  whether  the 
effects  of  the  malfunctions  are 
bounding. 

/.  Replacement  Criteria  for  "Margin  of 
Safety  as  Defined  in  the  Basis  for  Any 
Technical  Specification  is  Reduced" 

The  phrases  "margin  of  safety"  and 
"as  defined  in  the  basis  for  any 
technical  specification"  in  the  third 
criterion  in  existing  §  50.59(a)(2)  have 
been  the  subject  of  differing 
interpretations  for  a  nimiber  of  years 
because  §  50.59  does  not  define  what 
constitutes  a  margin  of  safety  or  a  basis 
for  any  technical  specification  in  the 
context  of  §§  50.59  and  72.48. 

The  Commission  continues  to  believe 
that  changes  representing  a  potentially 
significant  decrease  in  certain  margins 
should  require  NRC  review  and 
approval  prior  to  their  implementation. 
Margins  within  the  plant  design  and  in 
the  established  licensing  basis  exist  on 
many  levels.  There  are  margins  from  the 
assumptions  of  initial  conditions, 
conservatisms  such  as  computer 
modeling  and  codes  to  account  for 
uncertainties,  allowances  for  instnmient 
drift  and  system  response  time, 
redundancy  and  independence  of 
components.  Margins  are  built  into  the 
facility  to  account  for  routine  plant 
fluctuations  and  transients  and  response 
to  accident  conditions.  Margins  also 
exist  in  the  established  regulatory 
acceptance  criteria  to  be  met  for 
response  to  various  accidents  and 
transients.  The  acceptance  criteria  are 
established  at  a  value  that  accoimts  for 
uncertainty  about  physical  properties 
and  other  variability.  As  a  result, 
substantial  margins  are  provided  by  the 
regulatory  envelope  within  which  a 
plant  has  demonstrated  its  ability  to 
respond  to  a  spectrum  of  design  basis 
accidents.  In  sum,  not  every  margin  is 
important  to  assuring  safety  such  that 


changes  in  that  margin  must  be 
reviewed  and  approved  by  the  NRC 
prior  to  thefr  implementation.  However, 
the  Commission  recognizes  that 
precisely  delineating  the  margins  for 
which  changes  would  require  prior  NRC 
review  and  approval  is  a  difficult  task. 
A  change  criterion  which  does  not 
directly  refer  to  margins,  but  which 
nonetheless  indirectly  assures  that 
important  design  and  licensing  basis 
margins  are  not  changed  without  prior 
NRC  review  and  approval,  is  an 
acceptable  alternative  that  would  meet 
the  Commission's  goal  of  assuring 
regulatory  review  of  potentially 
significant  changes  to  certain  margins. 
Such  an  approach  avoids  having  to 
describe  in  the  rule  the  margins  of 
regulatory  interest,  and  the  nature  of  the 
change  in  margin  for  which  prior  NRC 
review  and  approval  would  be  required. 

In  the  proposed  rule,  the  Commission 
solicited  public  comment  on  several 
options.  The  Commission  also  requested 
the  public  to  provide  alternative  means 
for  control  of  margin. 

Option  1  in  Proposed  Rule 

The  first  option  in  the  proposed  nUe 
was  to  control  inputs  to  analyses  and 
the  methods  and  criteria  that  establish 
TS.  Under  this  option,  the  Commission 
woxild  conclude  that  the  analyses  and 
information  in  the  FSAR  establish  the 
basis  for  the  margins  of  safety  for  the 
TS.  Thus,  the  Commission's  proposal 
would  have  added  a  definition  for 
"reduction  in  margin  of  safety 
associated  with  any  technical 
specification"  and  conformed  the 
criterion  for  needing  a  license 
amendment  in  new  §  50.59(c)(2). 
Although  this  option  would  maintain 
the  safety  analyses  that  imderlie  the  TS, 
this  approach  also  would  have  the>effect 
of  giving  all  input  values  and 
assumptions  within  the  FSAR  the 
weight  of  TS  (even  though  they  are  not 
included  in  the  TS),  which  is 
inconsistent  with  the  philosophy  in 
§  50.36.  In  many  instances,  changes  to 
inputs  can  be  accommodated  by  other 
available  margins  so  that  the  licensing 
envelope  is  preserved.  Several 
comments  expressed  strong  concern  that 
this  option  would  be  too  restrictive,  for 
the  reasons  noted  above.  The 
Commission  agrees  with  these  concerns 
and  concludes  that  the  approach  is  not 
consistent  with  the  intent  of  the  original 
rule.  In  this  light,  this  option  of 
requiring  prior  NRC  approval  for  any 
change  to  input  parameters  associated 
with  TS  was  rejected  as  an  approach  for 
the  final  rule. 
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Option  2  in  Proposed  Rule 

The  proposed  rule  contained  a  second 
option  that  was  a  proposal  to  delete  the 
"margin  of  safety"  criterion  completely. 
Instead,  the  Commission  would  rely 
upon  the  other  criteria  in  §  50.59,  as 
well  as  the  regulatory  requirement  that 
all  changes  to  TS  be  reviewed  and 
approved  by  the  NRC,  to  assure  that 
there  are  no  significant  adverse  changes 
to  margins  in  design  and  operation.  If 
this  option  were  adopted,  the 
Commission  would  argue  that  there  is 
no  need  for  prior  review  of  changes  that 
do  not  satisfy  any  of  the  other 
evaluation  criteria  in  view  of  "risk- 
informed"  insights  and  greater 
understanding  of  the  margins  that  exist 
through  meeting  the  body  of  regulatory 
requirements.  TTie  Commission  also 
sought  comment  on  whether  any  of  the 
other  evaluation  criteria  should  be 
revised  if  this  approach  were  adopted. 

A  significant  number  of  comments 
were  received  in  support  of  the  proposal 
to  delete  margin  of  safety  as  an 
evaluation  criterion.  In  support  of  their 
position,  commenters  noted  that  TS  and 
the  other  six  evaluation  criteria,  in 
conjunction  with  other  regulatory 
requirements  for  design,  testing,  and 
operation,  make  the  margin  question 
moot.  The  Commission  did  not  adopt 
this  proposal  because  of  the  variability 
in  existing  TS,  and  imcertainties  about 
how  licensees  might  gauge  the  other 
evaluation  criteria  for  specific  changes. 

Option  3  in  Proposed  Rule 

■  In  the  Federal  Register  notice,  the 
NRC  also  offered  a  set  of  options  that 
focused  on  control  of  margins  associated 
with  results  of  analyses.  Instead  of 
focusing  on  the  inputs  to  safety 
analyses,  these  options  would  focus  on 
the  results  of  the  safety  analyses  in 
order  to  determine  whether  changes  to 
operational  characteristics  or  other 
information  described  in  the  FSAR  (as 
updated)  would  reduce  the  level  of 
protection  reflected  by  the  results  of 
safety  analyses. 

In  developing  which  results  would  be 
governed  by  this  evaluation  criterion, 
the  Commission  considered  what 
aspects  of  the  facility  safety  are 
controlled  by  other  requirements  and 
thus  what  other  information  might  a 
"margin"  criterion  be  intended  to 
captiue.  As  part  of  the  licensing  review 
for  a  facility,  the  NRC  established  a  level 
of  required  performance  (which  will  be 
referred  to  in  this  discussion  as 
acceptance  criteria)  for  certain  physical 
parameters,  such  as  those  that  define  the 
integrity  of  the  fission  product  barriers 
(e.g.,  fuel  cladding,  reactor  coolant 
system  boimdary,  and  containment). 


Satisfying  these  acceptance  criteria 
produces  a  margin  of  safety  to  loss  of 
barrier  integrity.  The  safety  analyses 
presented  in  the  FSAR  (as  updated) 
demonstrate  that  the  response  of  the 
barriers  to  the  postulated  accidents, 
transients,  and  malfimctions  meets  the 
acceptance  criteria.  Thus,  in 
constructing  the  options  for  comment, 
the  Commission  suggested  a  more 
explicit  linkage  between  when  "margin 
of  safety"  needed  to  be  preserved  to  the 
response  of  the  fission  product  barriers 
relied  upon  to  provide  protection  from 
uncontrolled  release  of  radioactivity. 

In  the  range  of  options,  the 
Commission  also  suggested  that  certain 
mitigation  system  capability,  as,  for 
instance  engineered  safety  featiu« 
performance  parameters  (flow  rates, 
efficiencies,  etc.)  also  might  be 
considered  with  respect  to  margin,  and 
asked  for  comment  whether  there  were 
other  parameters  that  should  be 
explicitly  accounted  for  in  any  criterion 
on  "margin  of  safety." 

As  part  of  these  options,  the 
Commission  also  offered  different 
approaches  to  how  much  flexibility 
should  be  allowed,  as  for  instance, 
minimal  reductions,  or  use  of  limits  as 
the  point  at  which  reductions  in  margin 
would  be  determined.  Also,  as 
discussed  later,  the  Commission  asked 
in  the  proposed  rule  whether  changes  to 
evaluation  methods  should  also  be 
controlled. 

Comment  Summary  for  Option  3:  The 
Commission  received  a  large  number  of 
comments  on  the  various  suboptions 
under  Option  3  concerning  results  of 
analyses.  With  respect  to  the 
identification  of  those  parameters  to 
control,  many  of  the  commenters  who 
supported  a  "margin"  concept  based 
upon  limits  for  results,  believed  that  the 
parameters  should  be  limited  to  those 
that  directly  affect  fission  product 
barriers  and  for  which  there  are  clearly 
defined  limits.  One  commenter  thought 
that  a  criterion  on  margin  is  not  needed 
for  a  reactor  that  was  being 
decommissioned.  Commenters  also 
thought  that  mitigation  system 
performance  was  best  controlled  by 
other  criteria,  such  as  those  concerning 
malfunction  of  SSC,  or  consequences  of 
accidents.  It  was  also  noted  that 
important  characteristics  of  mitigation 
systems  are  governed  by  TS.  With 
respect  to  parameters  that  might  be  used 
under  part  72.  commenters  stated  that 
these  should  be  those  with  the  potential 
to  increase  the  likelihood  or  the  amount 
of  offsite  release,  specifically,  such 
things  as  fuel  and  cladding  temperature, 
cask  temperatiue  and  internal  pressine, 
and  cask  stresses. 


For  the  question  as  to  when  NRC 
approval  is  needed,  comments  can  be 
grouped  into  two  main  themes:  those 
that  are  supporting  the  position 
currently  included  in  NEI  96-07  related 
to  acceptance  limits  as  being  the  point 
of  departure  for  reduction  in  margin, 
and  those  supporting  a  new  proposal 
from  NEI.  No  commenters  supported 
either  a  "no  reduction  in  results"  or  a 
"minimal"  standard,  or  any  type  of 
graduated  approach  such  as  that 
discussed  earlier  for  consequences.  As 
part  of  its  comments  on  the  proposed 
rule,  the  NEI  proposed  to  replace  the 
existing  margin  of  safety  criterion  with 
one  that  states  that  a  change  requires 
prior  NRC  approval  if  it  would  result  in 
a  design  basis  limit  directly  related  to 
integrity  of  the  fuel  cladding,  the  reactor 
coolant  system  boundary,  or  the 
containment  boundary  being  exceeded 
or  altered.  Their  proposal  is  similar  in 
several  respects  to  the  guidance  offered 
in  NEI  96-07,  with  respect  to  using 
"limits"  as  the  point  at  which  a 
reduction  in  margin  occuirs,  and  in 
focusing  on  parameters  for  fission 
product  barriers  as  being  the  instances 
where  there  is  margin  to  protect.  The 
difference  is  the  concept  of  "design 
basis  limits"  as  represented  in  the  FSAR 
instead  of  acceptance  limits  that  might 
be  found  in  other  dociunents.  Fiuther, 
NEI  suggested  that  as  part  of  the  rule 
changes  to  adopt  this  criterion,  the  NRC 
should  also  delete  the  third  criterion  in 
§  50.92,  which  states  that  a 
determination  of  "no  significant  hazards 
consideration"  cannot  be  made  for 
amendments  that  would  involve  a 
significant  reduction  in  a  margin  of 
safety. 

Resolution 

hi  SECY-99-054,  dated  February  22, 
1999,  the  staff  presented  an  alternate 
proposal  for  the  margin  of  safety 
criterion.  The  staff  proposal  employed  a 
concept  that  used  the  design  basis 
capability  for  a  SSC  as  the  determinant 
for  when  prior  staff  review  would  be 
required.  As  presented  in  the  final 
safety  analysis  report,  there  is  a  design 
basis  (functions  and  controlling  values 
of  parameters)  that  determines  the 
minimum  performance  requirements  for 
SSCs.  The  controlling  value  for  a 
parameter  is  the  point  at  which 
confidence  in  the  capability  of  the 
structiire,  system  or  component  to 
perform  its  intended  safety  functions 
begins  to  decrease.  For  many 
parameters,  requirements  have  been 
established  in  TS;  for  others,  which  are 
not  directly  controlled  or  measured, 
while  certain  TS  requirements  may  have 
been  imposed  to  keep  values  within 
required  ranges,  inclusion  of  a  criterion 


53596  Federal  Register /Vol.  64,  No.  191 /Monday,  October  4,  1999 /Rules  and  Regulations 


that  verifies  that  facility  changes  have 
not  adversely  impacted  design  basis 
capability  provides  assurance  of 
completeness  beyond  the  requirements 
for  approval  of  TS  changes. 

The  staff  was  supportive  of  the  NEI 
concept  of  using  the  design  basis  as  the 
determinant  of  when  prior  NRC 
approval  was  needed.  The  staff  proposal 
was  a  modification  of  the  suggested  NEI 
approach  that  would  focus  on  the 
effectiveness  of  systems  to  protect 
barriers.  The  staff  thought  that  the  rule 
language  as  offered  by  NEI  could  be 
viewed  too  narrowly,  and  might  not 
ensure  that  changes  affecting 
performance  of  mitigation  and  support 
systems  were  appropriately  evaluated 
with  respect  to  their  roles  in  protecting 
integrity  of  the  barriers.  Therefore,  the 
staff's  proposal  was  more  explicit  about 
the  design  basis  capabilities  of  the  SSC 
being  used  to  determine  whether 
approval  of  a  change  was  needed.  The 
principal  difficulty  with  this  proposal 
was  uniquely  identifying  the  design 
basis  capabilities  for  all  SSCs  that 
would  need  to  be  satisfied  in  order  to 
implement  the  concept. 

Since  the  time  that  SECY-9&-054  was 
submitted  to  the  Commission,  the  NRC 
has  gained  a  greater  understanding  of 
the  NEI  proposal  and  how  it  would  be 
implemented,  and.  in  particular,  how  it 
would  be  used  to  assess  changes  to 
mitigation  systems  and  support  systems. 
Although  the  NRC  agreed  that  the 
process  described  in  the  NEI  comment 
letter  of  December  21,  1998,  would  be 
sufficient  to  ensure  that  changes  to  other 
systems  are  appropriately  examined 
with  respect  to  impact  upon  the 
barriers,  it  was  not  apparent  that  the 
specific  rule  language  suggested  would 
require  licensees  to  implement  such  a 
systematic  approach  to  examination  of 
design  basis  limits. 

Therefore,  the  approach  contained  in 
the  final  rule  is  a  combination  of  the 
NEI  proposal  contained  in  its  comment 
letter  and  the  staff  proposal  contained  in 
SECY-9&-054.  In  the  final  rule,  the 
Commission  is  eliminating  the  existing 
criterion  on  reduction  of  margin  of 
safety.  In  its  place,  the  Commission  is 
adding  a  new  criterion  (vii)  that  requires 
prior  NRC  review  of  changes  that  result 
in  a  design  basis  limit  related  to  the 
integrity  of  the  fission  product  barriers 
being  exceeded  or  altered. 

The  final  rule  also  contains  a  new 
criterion  (viii)  related  to  the  use  and 
control  of  evaluation  methods  (see 
below).  These  two  criteria  together  in 
place  of  a  criterion  on  margin  of  safety 
explicitly  cover  those  margins  that  the 
Commission  believes  are  important  to 
address  in  this  evaluation  process — ^the 
first  being  the  margin  that  exists  in  the 


limits  that  are  to  be  met,  and  the  second 
being  the  margin  that  exists  fi-om  the 
conservatisms  included  in  the  methods 
used  to  demonstrate  that  requirements 
are  met.  Each  of  these  criteria  are 
discussed  below. 

The  Commission  concludes  that  the 
new  criteria  (vii)  and  (viii)  together  will 
maintain  safety  because  they  will 
preserve  the  design  basis  capabilities 
that  protect  the  integrity  of  important 
fission  product  barriers,  and  thus  those 
featxues  that  protect  against  release  of 
radioactive  material.  The  rule  will  also 
control  the  analyses  and  assessment 
process  through  control  of  the  methods 
and  will  assure  that  the  required 
response  of  the  barriers  as  previously 
established  by  NRC  review  will  be 
maintained. 

The  Commission  does  not  plan  to 
make  any  changes  to  the  criterion  in 
§  50.92(c)(3),  which  provides  that 
license  amendments  involving  a 
significant  reduction  in  a  margin  of 
saifety  do  not  meet  the  criteria  for  a  "no 
significant  hazards  consideration" 
determination  as  discussed  in  section  M 
below. 

Final  Rule  Language 

New  Criterion  (vii) 

New  criterion  (vii)  would  require  a 
prior  NRC  review  of  any  change  that 
would  "result  in  a  design  basis  limit  for 
a  fission  product  barrier  as  described  in 
the  FSAR  (as  updated)  being  exceeded 
or  altered."  For  purposes  of 
i^^)lementation  of  this  criterion,  the 
Commission  defines  design  basis  limit 
for  a  fission  product  barrier  as  the 
controlling  numerical  value  for  a 
parameter  established  diuing  the 
licensing  review  as  presented  in  the 
final  safety  analysis  report  for  any 
parameter(s)  used  to  determine  the 
integrity  of  a  barrier.  Tjrpically,  the 
controlling  value  for  the  parameter  is  set 
at  a  point  far  enough  away  from  failure 
that  there  is  confidoice  in  the  integrity 
of  the  barrier.  As  a  partial  substitute  for 
the  previous  "reduction  in  margin" 
criterion  in  the  former  §50.59(a)(2)(iii), 
a  change  which  does  not  exceed  or  alter 
a  design  basis  limit  for  a  fission  product 
barrier  does  not  involve  any  reduction 
in  the  margin  of  safety. 

The  Commission  did  not  retain  the 
suggested  wording  bom  commenters  for 
criterion  (vii)  which  might  suggest  that 
the  evaluation  can  be  limited  to  those 
changes  that  are  directly  related  to  fuel 
cladding,  reactor  coolant  system 
boundary,  and  containment  boundary. 
The  Commission  believes  that  a  broader 
initial  assessment  of  parameters  is 
necessary  than  that  which  might  be 
suggested  by  the  term  "directly  related." 


All  changes  that  might  affect  the  design 
basis  limits,  including  changes  to 
parameters  within  mitigation  and 
support  systems,  must  be  evaluated  for 
their  effects  upon  the  design  basis  limits 
for  the  barriers.  Further,  the 
Commission  used  the  term  "fission 
product  barrier,"  rather  than  listing  the 
specific  barriers  for  operating  power 
reactors  as  used  by  NEI,  so  that  the  rule 
language  would  be  appropriate  for  all 
Part  50  facilities  (including  non-power 
reactors,  and  reactors  undergoing 
decommissioning).  The  more  general 
terminology  is  also  appropriate  for  the 
part  72  facilities. 

New  criterion  (vii)  narrows  the  focus 
for  when  prior  NRC  approval  is  required 
to  those  changes  which  result  in  the 
specific  limits  that  relate  directly  to  the 
performance  of  fission  product  barriers 
being  exceeded  or  altered.  For  power 
reactors,  these  barriers  are  generally 
limited  to  the  fuel  cladding,  the  reactor 
coolant  system  pressure  boiandary  and 
containment.  For  a  reactor  undergoing 
decommissioning,  where  the  fuel  is 
stored  in  the  spent  fuel  pool,  the  barrier 
would  be  the  fiiel  cladding.  For  non- 
power  reactors,  the  fission  product 
barriers  would  include,  as  applicable  to 
the  specific  reactor,  the  fuel  cladding, 
the  reactor  tank,  and  the  reactor  room, 
building,  confinement,  or  containment. 

The  proposed  criterion  (vii)  is  equally 
applicable  to  independent  spent  fuel 
storage  facilities  or  spent  fuel  storage 
cask  designs  in  part  72.  The  particular 
parameters  or  barriers  would  be 
specified  in  terms  of  the  barriers  against 
release  of  radioactivity  afforded  by  fuel 
storage  facilities.  For  instance,  these 
would  include  calculated  fuel 
temperatiue  or  cladding  oxidation,  and 
stresses  (or  pressiues)  on  the  cask 
structure. 

Although  the  list  of  fission  product 
barriers  includes  containment  and  other 
feattues  that  prevent  the  release  of 
radiation,  the  design  basis  limits  for 
these  barriers  are  for  parameters  such  as 
pressure.  The  determination  of  resultant 
radiological  consequences  from  leakage 
through  or  breech  of  these  barriers  is  the 
subject  of  criteria  (iii)  and  (iv),  rather 
than  criterion  (vii). 

Further,  design  basis  limits  for  certain 
fission  product  barriers  may  not  be 
applicable  to  particular  facilities  or 
conditions  of  the  facility  (such  as 
permanently  shutdown  facilities).  The 
determination  as  to  the  need  for 
evaluation  of  particiilar  barrier 
parameters  or  limits  depends  upon  the 
safety  analyses  and  information 
presented  in  the  FSAR  (as  updated). 

The  Commission  notes  that  the  new 
criterion  (vii)  does  not  incorporate  the 
use  of  a  minimal  change  concept.  The 
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modification  of  the  criterion  to  reflect 
design  basis  limits  as  a  point  for 
evaluating  when  prior  NRC  jeview  is 
necessary  would  not  permit  small 
changes  beyond  the  limits  without 
review. 

With  respect  to  changes  relating  to  the 
design  basis  capability  of  SSCs  to 
peri^orm  their  functions  in  those 
circumstances  in  which  the  change  does 
not  cause  any  design  basis  limits  to  be 
exceeded  or  altered,  the  other 
evaluation  criteria  in  §  50.59  (as  well  as 
other  requirements  such  as  TS  or  ASME 
code  requirements)  provide  the 
standards  for  prior  NRC  approval  of 
such  changes. 

The  rule  language  that  provides  that 
a  design  basis  limit  may  not  be  altered 
provides  important  and  needed 
assurance.  Qianges  that  involve 
alteration  of  the  design  basis  limit  for  a 
fission  product  barrier  involve  such  a 
fundamental  alteration  of  the  facility 
design  that  a  change,  even  in  the 
conservative  direction,  should  receive 
prior  NRC  review. 

Guidance  for  Implementation 

To  satisfy  new  criterion  (vii),- 
licensees  must  determine  the 
parameters  that  would  be  affected  by  the 
proposed  chemge.  The  affected 
parameters  are  not  limited  to  the 
specific  parameters  in  the  system  in 
which  the  change  is  being  made  or  to 
parameters  that  are  only  directly  linked 
to  the  actual  fission  product  barrier. 
Rather,  the  design  parameters  must 
include  an  assessment  of  all  affected 
parameters,  including  design  parameters 
of  mitigation  and  support  systems.  Once 
the  parameters  are  identified,  the 
licensee  must  establish  whether  the 
parameters  have  values  established  in 
the  FSAR,  whether  the  parameters  are 
controlling  parameters  that  are  reference 
bounds  for  die  design,  and  whether  the 
parameter  has  the  potential  to  affect  the 
performance  of  the  fission  product 
barrier.  If  the  specific  parameter  values 
are  already  subject  to  controls 
established  by  the  TS  or  other  rules  or 
regulation,  those  requirements  shall  be 
followed. 

After  a  licensee  assesses  the 
information  discussed  above,  it  woidd 
need  to  identify  the  specific  design  basis 
limits  that  could  be  affected  for  each  of 
the  identified  parameters.  After  the 
licensee  completes  its  assessment  of  the 
change  against  each  design  basis  limit, 
if  no  design  basis  limit  is  altered  or 
exceeded,  criterion  (vii)  is  satisfied,  and 
a  licensee  may  make  the  change  without 
prior  NRC  review. 


Examples 

The  NRC  has  selected  several 
examples  to  illustrate  how  the  new 
criterion  (vii)  would  be  implemented.  In 
these  examples,  it  is  assumed  that  NRC 
approval  is  not  required  because  of 
other  reasons,  such  as  need  for  a  TS 
change,  section  50.55a  requirements  etc. 

Example  1 :  A  plant  FSAR  states  that 
the  fimction  of  the  auxiliary  feedwater 
system  (AFW)  is  to  provide  feedwater 
flow  to  the  steam  generators  following 
postulated  accidents  (e.g.,  main  steam 
line  break,  feed  line  break,  small  break 
loss-of-coolant  accident),  or  when  a 
reactor  trip  occurs  coincident  with  a 
loss-of-offsite  power.  The  FSAR  states 
that  700  gallons  per  minute  (gpm)  will 
be  delivered  to  the  steam  generators. 
The  licensee's  accident  analyses  used 
700  gpm  to  assess  the  acceptability  of 
the  plant  to  respond  to  the  accidents 
and  concluded  that  no  safety  limits 
were  challenged  if  500  gpm  were 
suppUed.  As  a  result  of  recent  testing  of 
the  AFW  system,  the  licensee 
determines  that  the  piunps  can  no 
longer  deliver  700  gpm.  The  licensee 
determines  that  the  AFW  pumps  can 
deliver  only  500  gpm  at  the  required 
pressure  and  temperatiue.  The  licensee 
performs  the  necessary  safety  analyses 
and  confirms  that  500  gpm  is  sufficient 
to  meet  all  necessary  functions  and  that 
no  safety  limits  would  be  challenged  as 
a  result  of  the  flow  reduction.  The 
licensee  decides  to  leave  the  pumps  in . 
the  plant  as  is  rather  than  replace  the 
pumps  to  restore  the  originally  stated 
capability.  The  licensee  revises  the 
FSAR  to  state  that  the  AFW  system  will 
deliver  500  gpm  during  postidated 
accidents  or  for  transients  involving  a 
loss-of-offsite  power. 

Under  the  new  criterion  (vii),  the 
licensee  would  have  to  assess  the 
impact  of  the  reduced  flow  rate  on  the 
design  limits  of  the  fission  product 
barriers.  The  licensee  would  have  to 
identify  the  system  parameters  that 
would  vary  as  a  result  of  the  changes  in 
AFW  system  performance,  identify  the 
specific  design  limits  that  have  the 
potential  to  aJffect  the  fission  product 
barrier  performance,  and  complete  the 
analyses  to  determine  whether  the 
specific  design  limits  for  the  fission 
product  barriers  would  be  challenged. 
In  this  example,  it  is  assumed  that  the 
licensee  did  not  change  the  method  of 
evaluation  for  the  safety  analyses.  If  the 
licensee  had  used  a  different 
methodology  from  that  used  initially  in 
establishing  that  the  limits  were  met, 
then,  the  licensee  may  have  to  submit 
the  revised  analyses  imder  criterion 
(viii)  of  the  revised  rule. 


For  this  example,  the  licensee  would 
have  to  complete  the  evaluations 
required  by  §  50.59  but  would  not  have 
to  submit  a  license  amendment  request 
to  lower  the  expected  flow  rate  of  Uie 
AFW  system,  from  that  stated  in  the 
FSAR,  to  the  lower  as-found  value,  nor 
would  a  licensee  have  to  request  an 
amendment  to  remove  the  old  piunps 
and  replace  the  piunps  with  new  pumps 
that  provide  the  lower  capacity  assumed 
in  this  example.  The  basis  for  this 
conclusion  is  that  the  licensee  analyses 
determined  that  the  design  limits  of  the 
fission  product  bamers  would  not  be 
challenged  and,  therefore,  that  the 
fundamental  basis  for  the  staff's  initial 
safety  conclusion  is  maintained. 

Example  2:  A  facility  FSAR  states  that 
some  of  the  functions  of  the  component 
.  cooling  water  system  are  to  provide 
cooling  water  flow  to  the  reactor  coolant 
pump  seals  and  to  the  shell  side  of  the 
residual  heat  removal  system  (RHR)  heat 
exchangers.  The  FSAR  states  that  the 
CCW  system  provides  400  gallons  per 
minute,  100  gpm  for  the  seals  and  300 
gpm  for  the  RHR  heat  exchanger.  The 
licensee  has  recenUy  obtained  a  new 
reactor  coolant  pump  seal  which 
requires  an  additional  25  gpm  of  cooling 
flow.  The  licensee  plans  to  revise  the 
flow  distribution  such  that  125  gpm  is 
directed  to  the  seals,  and  275  gpm  to  the 
RHR  heat  exchangers.  The  Ucensee 
performs  analyses  to  determine  that 
with  the  reduced  CCW  flow  to  the  RHR 
heat  exchangers,  the  RHR  system  can 
still  perform  its  required  functions  with 
required  limits,  as  for  example, 
removing  sufficient  decay  heat  to  cool 
down  within  required  time  frames, 
keeping  post-accident  temperatures 
within  required  limits,  etc.  The  Ucensee 
would  satisfy  criterion  (vii)  and  be  able 
to  make  this  change  under  §  50.59. 

Example  3:  A  licensee  discovers  an 
error  in  the  primary  system  pressure 
boundary  piping  fatigue  calciUation 
performed  to  demonstrate  compliance 
with  the  ASME  Code  requirements.  A 
corrected  calculation  shows  that  the 
fatigue  criterion  would  be  exceeded  (for 
the  postulated  FSAR  events).  A  change 
to  the  licensing  basis  to  accept  revised 
fatigue  criteria  would  require  review 
under  criterion  (vii)  because  the  design 
basis  limit  for  one  of  the  fission  product 
barriers  (reactor  coolant  system  piping) 
would  be  exceeded  or  altered.  Cfhis 
change  would  also  not  satisfy  criterion 
(i),  "minimal  increase  in  frequency  of 
occurrence  of  an  accident"  because  of 
potential  failure  of  piping  due  to  fotigue 
cracking,  leading  to  loss  of  piping 
system  integrity.) 
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New  Criterion  (viii) — Control  of 
Evaluation  Methods 

In  the  proposed  rule  notice  as  part  of 
the  options  presented  on  margin  of 
safety,  the  Commission  had  discussed 
the  issue  of  controlling  methods  (also, 
as  noted,  the  proposed  rule  had 
explicitly  stated  that  changes  to 
methods  were  changes  to  the  facility, 
and  as  such,  required  §  50.59 
evaluations).  Specifically,  the 
Commission  sought  comment  on 
whether  the  rule  should  include  a 
statement  that  "all  analyses  and 
evaluations  for  assessing  the  impact  of 
plant  changes  must  be  performed  using 
methodology  and  analytical  techniques 
which  are  either  reviewed  and  approved 
by  the  NRC  or  which  are  shown  to  meet 
applicable  review  guidance  and 
standards  for  such  analyses." 

Five  commenters  stated  that  methods 
should  not  be  controlled  by  §  50.59 
because  the  limits  (e.g.,  acceptance 
limits)  are  conservative.  These 
commenters  thought  that  licensees 
should  be  allowed  to  use  methods  that 
are  accepted  by  the  NRC  Standard 
Review  Plan  or  other  processes,  without 
the  need  for  prior  NRC  approval.  A  few 
commenters  agreed  that  methods  should 
either  be  reviewed  and  approved  by 
NRC  (or  meet  applicable  standards); 
produce  results  that  are  consistent  with 
the  licensing  basis  methods;  or  that 
changes  to  methods  should  be  reviewed 
as  separate  changes  under  §  50.59. 

The  Commission  concludes  that 
control  of  methods  is  essential  in 
assuring  a  consistent  application  of  the 
change  review  process,  especially  in 
light  of  the  flexibility  being  provided  by 
changes  to  the  other  evaluation  criteria, 
such  as  having  criterion  (vii)  that  uses 
design  basis  limits  being  exceeded  as 
the  point  at  which  NRC  review  is 
required  instead  of  the  "margin  of 
safety"  criterion.  Although  the 
Commission  agreed  that  changes  to 
methods  should  be  reviewed  as  separate 
changes,  the  other  evaluation  criteria  do 
not  provide  a  standard  that  could  be 
used  to  determine  when  changes  to 
methods  should  be  reviewed  by  NRC. 
While  the  NEI  proposal  would  have 
controlled  the  methodologies  through 
regulatory  guidance,  the  Commission 
did  not  judge  that  process  to  provide 
sufficient  rigor  to  assure  uniform 
implementation  of  the  requirement.  A 
statement  that  the  analysis  should  meet 
applicable  standards  was  considered, 
but  was  ultimately  rejected  as  being  too 
vague.  Therefore,  the  Commission  has 
added  Criterion  (viii)  to  be  specifically 
used  for  changes  to  methods  of 
evaluation. 


Final  Rule  Language 

New  criterion  (viii)  will  require  prior 
NRC  review  of  any  change  in  a 
methodology  or  evaluation  method  that 
"results  in  a  departure  from  a  method  of 
evaluation  described  in  the  FSAR  (as 
updated)  used  in  establishing  the  design 
bases  or  in  the  safety  analyses." 

Definitions  and  Guidance 

For  the  purposes  of  this  rule,  a 
departure  bom  a  method  of  evaluation 
described  in  the  FSAR  (as  updated) 
used  in  establishing  the  design  bases  or 
in  the  safety  analyses  means  (1) 
changing  any  of  the  elements  of  the 
method  described  in  the  FSAR  (as 
updated)  unless  the  results  of  the 
analysis  are  conservative  or  essentially 
the  same;  or  (2)  changing  from  a  method 
described  in  the  FSAR  to  another 
method  imless  that  method  has  been 
approved  by  NRC  for  the  intended 
application.  Results  from  a  changed 
method  are  conservative  relative  to 
results  from  the  previous  method,  if 
closer  to  the  limits  or  values  that  must 
be  satisfied  to  meet  the  design  bases. 

Results  are  "essentially  the  same"  if 
they  are  within  the  margin  of  error 
needed  for  the  type  of  analysis  being 
performed,  even  if  tending  in  the  non- 
conservative  direction.  Results  are 
essentially  the  same  if  the  variation  in 
results  because  of  the  change  to  the 
method  is  explainable  as  routine 
analysis  sensitivities,  and  the 
differences  in  the  results  are  not  a  factor 
in  determining  whether  any  limits  or 
criteria  are  satisfied.  The  determination 
can  be  made  through  benchmarking 
(new  vs.  old  method),  or  may  be 
apparent  from  the  natiue  of  the  changes 
between  the  methods.  When 
benchmarking  a  method  to  determine 
how  it  compares  to  the  previous  one, 
the  analyses  that  are  done  must  be  for 
the  same  set  of  plant  conditions, 
otherwise,  the  results  may  not  be 
comparable.  Approval  for  intended 
application  includes  assuring  that  the 
approved  method  was  approved  for  the 
type  of  analysis  being  conducted, 
generically  approved  for  the  type  of 
facility  using  it,  and  that  all  terms  and 
conditions  for  use  of  the  method  are 
satisfied. 

The  rule  words  were  chosen  to  allow 
licensees  only  a  small  degree  of 
flexibility  in  methods  where  the  results 
are  tending  in  the  non-conservative 
direction,  without  burdening  either  the 
licensee  or  the  NRC  with  the  need  to 
review  very  small  changes  that  are  not 
important  with  respect  to  the 
demonstrations  of  performance  that  the 
analyses  are  providing.  The  intent  is  to 
limit  the  need  for  review  to  those 


changes  to  methods  that  could  impact 
upon  the  acceptability  of  performance 
were  the  results  to  be  at  the  limiling 
values. 

By  limiting  the  methods  to  those 
described  in  the  FSAR,  and  to  those 
used  for  design  bases  and  safety 
analyses,  the  Commission  concludes 
that  the  biuden  of  requiring  review  is 
justified  in  view  of  the  relaxations  in  the 
other  evaluation  criteria.  Unless  the 
methods  are  used  in  FSAR  safety 
analyses,  as  demonstrating  that  the 
facility  performance  continues  to  meet 
requirements,  or  to  verify  conformance 
with  the  design  bases,  they  would  not 
meet  the  rule  requirements  for  approval. 
Thus,  for  example,  if  a  licensee  chose  to 
perform  sensitivity  studies,  or  to 
examine  alternative  approaches  for  a 
change  being  contemplated,  or  included 
other  analyses  in  the  FSAR  for  reference 
purposes,  these  methods  would  not  be 
subject  to  the  rule.  It  is  at  the  point  in 
time  that  the  revised  method  becomes 
the  means  used  for  piuposes  of 
satisfying  FSAR  safety  analysis  or 
design  bases  requirements  that  the 
approval  (if  the  noted  conditions  are  not 
met)  would  become  necessary. 

The  Commission  has  included  a 
definition  of  "departure"  in  the 
definitions  section  of  the  rule  such  that 
the  intended  meaning  for  purposes  of   ^ 
§  50.59  is  clearly  understood. 

Design  bases  as  used  in  criterion  (viii) 
is  that  information  meeting  the 
definition  contained  in  10  CFR  50.2, 
and  in  particular,  those  controlling 
values  that  are  restraints  derived  from 
generally  accepted  practices  for 
achieving  functional  goals,  or 
requirements  derived  from  analysis  of 
the  effects  of  a  postulated  accident  for 
which  a  SSC  must  meet  its  functional 
goals.  Safety  analyses  are  those 
evaluations  that  demonstrate  that 
acceptance  criteria  for  the  facility's 
capability  to  withstand  or  to  respond  to 
postulated  events  are  met. 

Thus,  this  criterion  applies  to  those 
methods  of  evaluation  used  for 
demonstrating  that  design  basis  limits 
for  fission  product  barriers  are  met,  for 
other  analyses  such  as  radiological 
consequences  that  are  part  of  the  safety 
analyses,  and  for  analyses  that 
demonstrate  that  functional  goals  for 
SSC  are  met.  These  would  include  those 
analyses  that  show  that  SSC  will 
function  under  limiting  conditions  such 
as  natural  phenomena,  environmental 
conditions,  djmamic  effects,  and  so 
forth.  However,  as  noted  in  the  rule 
language,  only  those  methods  that  are 
used  in  establishing  the  design  bases  or 
in  the  safety  analyses  fall  within  the 
criterion.  In  addition,  the  Commission 
notes  that  changes  to  time-limited  aging 


Federal  Register /Vol.  64,  No.  191 /Monday,  October  4,  1999 /Rules  and  Regulations  53599 


analyses  and  evaluations  of  aging 
management  programs  required  by 
§§  54.21(d)  and  54.37(b),  require 
evaluation  with  respect  to  criterion  (viii) 
to  the  extent  that  evaluation  methods  for 
these  analyses  are  described  in  the 
FSAR  supplement. 

To  assure  consistent  implementation 
of  criterion  (viii),  the  Commission 
believes  that  it  is  important  to  clearly 
distinguish  between  methods  of 
evaluation  and  input  parameters  to  the 
methods.  Methods  of  evaluation  means 
the  calculational  framework  for 
evaluuiiug  buhdvior  or  response  of  the 
reactor  or  any  SSC.  This  includes  the 
following  (to  the  extent  that  they  are 
described  or  applicable  for  a  particular 
method): 

— ^Data  correlations 
— Means  of  data  reduction 
— ^Physical  constants  or  coefficients 
— ^Mathematical  models 
— Specific  assumptions  in  a  computer 

program 
— Specified  factors  to  account  for 

imcertainty  in  measurements  or  data 
— Statistical  treatment  of  results 
— ^Dose  conversion  factors  and  assumed 

source  term(8) 

Input  parameters  are  defined  as  those 
values  derived  directly  from  the 
physical  characteristics  of  structiu«s, 
systems  or  components,  or  processes  in 
the  plant.  These  would  include  such 
thingsas:  Flow  rates,  temperatures, 
pressures,  dimensions  or  measurements 
[e.g.,  volume,  weight,  size),  or  system 
response  times.  Changes  to  input 
parameters  (that  are  described  in  the 
FSAR)  are  to  be  evaluated  as  facility 
changes,  and  criterion  (viii)  would  not 
be  applicable.  Additional  guidance  vnll 
be  provided  in  the  implementation 
guidance  to  describe  die  specific 
elements  of  the  evaluation  methods  or 
methodology  that  would  require  review 
and  to  clearly  define  specific  types  of 
input  parameters.  The  NRC  intends  to 
work  closely  with  stakeholders  to  revise 
the  existing  guidance  related  to 
implementation  of  §  50.59  to  reflect 
these  definitions. 

The  rule  requirements  for  evaluation 
methods  would  allow  for  use  of  generic 
topical  reports  as  not  being  a 
"departure,"  provided  that  the  topical 
report  is  applicable  to  the  facility,  and 
is  used  within  the  terms  and  conditions 
specified  in  the  approved  topical  report. 

The  Commission  believes  that  with 
the  guidance  concerning  "evaluation 
methods"  and  the  definition  of 
departiire,  licensees  have  the  capability 
to  perform  analyses  as  needed  without 
being  unduly  burdened  by  the  need  for 
NRC  review,  while  still  preserving  those 
inherent  conservatisms  in  the  methods 


that  provide  the  confidence  that  safety 
is  maintained  when  the  parameters  are 
calculated  to  be  at  their  design  basis 
limits  and  that  SSC  capability  continues 
to  meet  design  basis  requirements. 

Examples 

Example  1 :  The  FSAR  states  that  a 
damping  value  of  0.5  percent  is  used  in 
the  seismic  analysis  of  safety-related 
piping.  The  licensee  wishes  to  change 
this  value  to  2  percent  to  reanalyze  the 
seismic  loads  for  the  piping.  Using  a 
higher  damping  value  to  represent  the* 
response  of  the  piping  to  the 
acceleration  frtim  the  postiilated 
earthquake  in  the  analysis  would  result 
in  lower  calculated  stresses  because  the 
increased  damping  reduces  the  loads. 
Since  this  analysis  was  used  in 
establishing  the  seismic  design  bases  for 
the  piping,  and  since  this  is  a  change  to 
an  element  of  the  method  that  is  not 
conservative  and  is  not  essentially  the 
same,  the  NRC  concludes  that  this 
change  would  require  approval  luider 
criterion  (viii).  On  the  other  hand,  had. 
NRC  approved  an  alternate  method  of 
seismic  analysis  that  allowed  2  percent 
damping  provided  certain  other 
assumptions  were  made,  and  the 
licensee  used  the  complete  set  of 
assumptions  to  perform  its  analysis, 
then  the  use  of  the  2  percent  damping 
under  these  circumstances  would  not  be 
a  departure,  under  the  second  part  of 
the  definition. 

Example  2:  The  licensee  wishes  to  use 
an  inelastic  analysis  procedure,  not 
previously  used  in  its  seismic  analyses 
as  described  in  the  FSAR,  to 
demonstrate  that  the  structural 
acceptance  criteria  are  met  for  cable 
trays.  NRC  concludes  that  this  would  be 
a  departiire  from  the  methods  of 
evaluation  and  that  it  would  not  be 
essentially  the  same  because  the  revised 
analysis  would  predict  greater  capacity 
than  would  the  previous  analysis. 
Therefore,  this  diange  would  require 
NRC  approval. 

Example  3:  The  licensee  wishes  to 
change  a  non-LOCA  FSAR  Chapter  15 
transient  methodology.  The 
methodology  is  being  changed  to  a 
different  vendor's  NRC  approved 
method.  The  new  vendor's  method  has 
been  approved  generically  for  the 
particiilar  reactor  type  (e.g.,  2  loop 
PWR)  and  for  the  particidar  transient 
being  analyzed.  The  analysis  is  being 
performed  in  accordance  with  all  the 
applicable  limitations  and  restrictions. 
'The  licensee  can  make  this  change 
without  prior  NRC  approval  because 
using  a  generically  approved  method  for 
the  purpose  it  was  approved,  while 
meeting  all  the  limitations  and 
restrictions,  is  not  a  "departure." 


Subsequent  plant  changes  can  then  be 
evaluated  using  this  new  method  and 
the  other  seven  criteria  in  §  50.59. 

Example  4:  The  licensee  wishes  to 
change  an  analysis  described  in  the 
FSAR  which  states  that  adequate  net 
positive  suction  head  (NPSH)  is  verified 
by  analysis  without  crediting 
containment  overpressure.  The  new 
analysis  will  assume  that  five  pounds  of 
overpressure  is  credited  in  calculation 
of  available  NPSH.  The  revised  analysis 
predicts  more  (five  additional  pounds 
of)  available  NPSH  for  the  piunps,  a 
result  further  bom  the  limit  (the 
required  NPSH)  for  an  analysis  that 
establishes  part  of  the  design  bases  for 
the  pumps  as  being  capable  of 
performing  thefr  required  function 
under  the  range  of  expected  conditions. 
This  change  can  not  be  made  without 
prior  NRC  approval  because  a  change  in 
an  element  of  a  method  described  in  the 
FSAR,  used  to  establish  the  design 
basis,  that  is  not  conservative,  or 
essentially  the  same,  is  a  "departure." 

Example  5:  The  licensee  wishes  to 
change  an  evaluation  method  described 
or  incorporated  by  reference  in  the 
FSAR  Chapter  15  transient  analysis.  In 
an  attempt  to  remove  some  of  the 
conservatism  associated  with  the 
analysis,  the  change  the  licensee  is 
contemplating  is  removal  from  the 
analysis  of  consideration  of  certain 
instrument  imcertainties  for  a  few 
parameters,  by  assuming  nominal  values 
instead.  By  not  accounting  for  the 
greater  range  of  the  parameter 
(including  the  uncertainties),  the 
analysis  predicts  response  further  from 
the  limit  to  be  satisfied.  The  treatment 
of  uncertainties  was  an  element  of  the 
method  described  in  the  FSAR,  and, 
therefore,  this  change  can  not  be  made 
without  prior  NRC  approval  because  a 
change  in  an  element  of  a  method 
described  in  the  FSAR,  used  in  the 
safety  analysis,  that  is  not  essentially 
the  same  is  a  "departure." 

On  the  other  hand,  if  an  instrument  in 
the  plant  were  replaced  with  a  different 
one,  the  assumed  imcertainty  in  the 
analysis  for  that  instrument  could  be 
used  in  the  analysis  without  prior  NRC 
review,  using  the  other  seven  §  50.59 
criteria  rather  than  criterion  (viii), 
because  this  is  an  input  change  rather 
than  a  model  change.  How  the 
imcertainties  are  treated  in  the  analysis 
is  part  of  the  method.  The  range  of 
values  of  the  uncertainties  associated 
with  particular  instruments  is  a 
characteristic  of  the  focility  and  is  thus 
an  input  parameter. 

K.  Safety  Evaluation 

The  Commission  proposed  to  delete 
the  word  "safety"  in  referring  to  the 
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required  evaluation  for  determining 
whether  the  change,  test,  or  experiment 
requires  a  license  amendment.  A  similar 
change  was  proposed  for  §  50.71(e), 
which  presently  refers  to  safety 
evaluations  either  in  support  of  license 
amendments  or  of  conclusions  that 
changes  did  not  involve  USQs. 

The  Commission  also  proposed  to 
change  "safety  evaluation  in  support  of 
license  amendments"  to  "safety  analysis 
in  support  of  license  amendments."  The 
second  part  of  the  existing  phrase  would 
be  revised  to  refer  to  the  "evaluation 
that  changes  did  not  require  a  license 
amendment  in  accordance  with 
850.59(c)(2)  of  this  part."  Conforming 
changes  in  Part  72  to  revise  the  language 
to  refer  to  "evaluation"  were  also 
proposed. 

Commenters  were  generally 
supportive  of  these  proposed  changes.  A 
few  noted  that  as  with  the  term  "USQ," 
a  simple  process  should  be  adopted  for 
revision  of  TS  that  use  the  term  safety 
evaluation  (this  issue  is  discussed  under 
Section  A(4)).  Other  clarifying  wording 
changes  were  included  as  a  result  of  the 
comments,  as  for  instance,  referring  to 
"approved"  license  amendments  rather 
than  to  "requested"  license 
amendments  to  make  clear  that  the 
updates,  as  well  as  subsequent  §  50.59 
evaluations,  should  be  based  upon  what 
has  been  approved  (and  implemented), 
not  on  what  a  licensee  may  have 
proposed  for  approval,  but  that  has  not 
been  approved. 

The  final  rule  includes  these  changes 
offered  in  the  proposed  rule  for 
§  50.71(e):  in  addition,  the  term 
"approved"  was  used  in  reference  to 
license  amendments.  The  final  rule 
language  for  §  50.71(e)  is  presented  in 
Section  L,  which  also  discusses  other 
aspects  of  the  requirements  for  FSAR 
updating. 

L  Reporting  and  Recordkeeping 
Requirements 

Records 

Requirements  for  records  for 
evaluations  performed  under  §  50.59, 
and  for  subiaittal  of  a  summary  report 
are  being  moved  to  paragraph  (d)  as  part 
of  this  rulemaking.  In  the  final  rule,  the 
Conmiission  has  simplified  the  rule  text 
concerning  records.  Although  the  text  is 
simpler,  there  is  no  change  in  which 
records  are  being  required.  That  is,  the 
Commission  views  the  phrase  "made 
pursuant  to  paragraph  (c)"  as  referring 
to  those  changes,  tests,  and  experiments 
that  require  evaluation  against  the 
criteria  (for  example,  because  they 
involve  the  facility  as  described  in  the 
FSAR).  but  not  to  those  other  activities 
or  changes  that  are  determined  to  not 


fall  within  these  reqiiired  evaluations 
(as  for  instance,  being  screened  out).  As 
noted  in  Section  K  above,  the  rule  now 
refers  to  "evaluations"  not  to  "safety 
evaluations." 

In  addition,  the  Commission  had 
proposed  a  change  to  the  record 
retention  requirements  in  existing 
paragraph  §  50.59(b)(3)  (renumbered  by 
this  rulemaking  to  (d)(3)).  The  change 
woidd  add  to  the  requirement  that  the 
records  of  changes  to  the  facility  be 
maintained  until  the  termination  of  the 
license,  the  following  statement  "or 
until  the  termination  of  a  license  issued 
piusuant  to  10  CFR  part  54,  whichever 
is  later."  Commenters  were  supportive 
of  this  proposal,  and  the  final  rule 
section  is  unchanged  from  the  proposed 
rule  in  this  regard. 

Summary  Report 

Simplified  text  was  also  included  in 
§  50.59(d)(2),  concerning  submittal  of 
the  summary  report.  The  existing  text 
required  submittal  annually,  or  along 
with  the  FSAR  update  (which  could  be 
up  to  24  months  between  submittals),  or 
at  such  other  frequencies  as  specified  in 
the  license.  The  Commission  sees  no. 
need  for  such  variability  in  submittal 
dates,  and  believes  that  a  24  month 
interval  is  acceptable  for  submittal  of 
the  summary  report.  Licensees  may 
submit  reports  more  often  if  they  wish. 
If  a  licensee  has  a  shorter  time  specified 
in  its  license,  that  licensee  may  request 
that  the  requirement  be  removed  so  that 
the  rule  frequency  would  be  applicable. 
The  24  month  frequency  is  also 
included  in  the  part  72  sections,  as 
requested  by  several  commenters. 

Updates  to  the  Final  Safety  Analysis 
Report 

In  the  proposed  rule,  the  Commission 
proposed  to  supplement  the  reporting 
requirements  in  §  50.71(e)  on  "effects" 
of  changes  to  require  that  in  the  FSAR 
update  submittal  [with  the  replacement 
pages),  the  licensee  shall  include  a 
description  of  each  change  affecting  that 
part  of  the  SAR  that  provides  sufficient 
information  to  docimient  the  effect  of 
the  change  upon  the  probability  or 
consequences  of  accidents  or 
malfunctions,  or  reductions  in  margin 
associated  with  that  part  of  the  SAR. 

The  reason  for  this  proposal  was  that 
the  Commission  was  concerned  about 
the  potential  cumulative  effect  of 
minimal  increases.  Since  some  increases 
are  allowed  in  probability  and 
consequences,  the  Commission  thought 
that  these  rule  changes  would  place 
greater  importance  on:  (1)  Complete  and 
accurate  SAR  updating;  (2)  the 
licensee's  evaluation  process  taking  into 
accoimt  other  changes  made  since  last 


update;  (3)  the  licensee's  screening 
process  examining  plant  changes  to 
determine  whether  they  are  indeed 
changes  requiring  evaluation;  and  (4) 
reporting  requirements  so  that  staff  can 
assess  the  ongoing  nature  of  cumulative 
iinpact. 

'The  issue  discussed  in  the  proposed 
rule  was  how  the  NRC  could  best 
oversee  the  process  such  that  several 
"minimal"  changes  do  not  result  in 
imacceptable  results.  In  the  proposed 
rule,  the  Commission  proposed 
requiring  licensees  to  report  effects  of 
changes  in  the  FSAR  update  submittal 
in  accordance  with  §  50.71(e)  in  a 
different  manner  to  facilitate  evaluation 
of  ciomulative  effect. 

A  large  niunber  of  commenters  stated 
that  this  proposal  was  burdensome  and 
imnecessary  in  view  of  the  minimal 
standards.  Further,  commenters  thought 
that  this  provision  would  require  them 
to  perform  additional  evaluations  of  the 
cumulative  effects,  or  to  numerically 
gauge  the  result  of  increases  to 
probability  that  were  judged  on  a 
qualitative  basis.  Others  stated  that 
when  analyses  were  performed,  such  as 
for  consequences  or  performance  of  SSC 
against  limits,  the  existing  update 
requirements  would  specify  that  the 
effects  of  these  analyses  be  included  in 
the  update.  The  Commission  agrees  that 
the  burden  associated  with  the  proposed 
rule  change  is  not  warranted  in  view  of 
the  specific  criteria  adopted  and  the 
existing  update  requirements.  Therefore, 
the  final  rule  does  not  contain  such 
language. 

Other  wording  changes  for  §  50.71(e) 
were  discussed  under  section  K. 
Therefore,  the  following  language  is  in 
the  final  rule  for  this  section: 

(e)  Each  person  licensed  to  operate  a 
nuclear  power  reactor  pursuant  to  the 
provisions  of  §  50.21  or  §  50.22  of  this  part 
shall  update  periodically,  as  provided  in 
paragraphs  (e)(3)  and  (4)  of  this  section,  the 
final  safety  analysis  report  (FSAR)  originally 
submitted  as  part  of  the  application  for  the 
operating  license,  to  assure  that  the 
information  included  in  the  FSAR  (as 
updated)  contains  the  latest  information 
developed.  This  submittal  shall  contain  all 
the  changes  necessary  to  reflect  information 
and  analyses  submitted  to  the  Commission 
by  the  licensee  or  prepared  by  the  licensee 
pursuant  to  Commission  requirement  since 
the  last  submittal  of  the  original  FSAR,  or  as 
appropriate  the  last  update  to  the  FSAR 
under  this  section.  The  submittal  shall 
include  the  effects '  of:  all  changes  made  in 
the  facility  or  procedures  as  described  in  the 
FSAR;  all  safety  analyses  and  evaluations 
performed  by  the  licensee  either  in  support 
of  approved  license  amendments,  or  in 


■  Effects  of  changes  includes  appropriate 
revisions  of  descriptions  in  the  FSAR  such  that  the 
FSAR  (as  updated)  is  complete  and  accurate. 
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support  of  conclusions  that  changes  did  not 
require  a  license  amendment  inaccordance 
with  §  50.59(c)(2)  of  this  part;  and  all 
analyses  of  new  safety  issues  performed  by 
or  on  behalf  of  the  licensee  at  Commission 
request.  The  updated  information  shall  be 
appropriately  located  within  the  update  to 
the  FSAR. 

M.  No  Significant  Hazards 
Consideration  Determinations 

Under  §  189.a(2)(A),  the  Commission 
may  issue  and  make  immediately 
effective  an  amendment  to  an  operating 
license  if  the  Conunission  has  made  a 
determination  that  the  amendment 
involves  a  "no  significant  hazards 
consideration"  (NSHC),  despite  the 
pendancy  of  a  request  for  a  hearing  or 
the  completion  of  such  a  hearing.  The 
Commission's  criteria  for  determining 
whether  an  amendment  involves  a 
NSHC,  as  set  forth  in  §  50.92(c),  are 
similar  to  the  current  USQ  criteria  in 
§50.59: 

(c)  The  Commission  may  make  a  final 
determination  *  *  *  that  a  proposed 
amendment  to  an  operating  license  *   •  * 
involves  no  significant  hazards 
consideration,  if  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
would  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated;  or 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  considered;  or 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  Commission  has  evaluated 
wrhether  the  NSHC  criteria  in  §  50.92(c) 
must  be  modified  if  the  existing  criteria 
in  §  50.59  are  altered,  deleted  or 
supplanted.  The  AEA  does  not  define 
NSHC,  nor  does  any  provision  of  the 
AEA  conceptually  link  the  NSHC 
concept  to  any  particular  standard  or 
concept.  A  review  of  the  legislative 
history  of  the  "ShoUy  amendment" 
which  modified  Section  189.a  did  not 
disclose  any  reference  to  §  50.59  or  a 
discussion  which  links  the  NSHC 
concept  and  the  §  50.59  criteria.  H.R. 
Conf.  Rep.  No.  97-884,  97th  Cong.,  2d 
Sess.  (1982),  Sen.  Rep.  No.  97-113,  97th 
Cong.,  2d  Sess.  (1981),  H.  Rep.  No.  97- 
22,  Part  2,  97th  Cong.,  2d.  Sess.  (1981). 

The  Commission  has  also  evaluated 
whether  changes  to  the  NSHC  criteria  to 
conform  more  closely  to  the  revised 
§  50.59  would  facilitate  implementation 
of  the  revisions  to  §  50.59,  even  if 
changes  to  the  NSHC  criteria  are  not 
required  by  the  AEA.  There  are  three 
areas  where  the  cvurent  NSHC  criteria 
diverge  from  the  revised  §  50.59  criteria: 
(i)  The  current  NSHC  criteria  do  not 
include  the  "malfunction  of 
components"  criterion  in  the  revised  - 


§  50.59;  (ii)  the  NSHC  criteria  retains  a 
"significant  reduction  in  margin  of 
safety"  criterion,  which  is  no  longer  part 
of  the  revised  §  50.59;  and  (iii)  the 
NSHC  criteria  do  not  include  the 
revised  §  50.59  criteria  (vii)  and  (viii) 
concerning  changes  to  fission  barrier 
design  basis  limits,  and  changes  to  and 
departures  from  evaluation  methods. 
Although  there  may  be  some  conceptual 
tidiness  in  utilizing  the  same  evaluation 
factors  for  changes  imder  §  50.59  and 
NSHC  determinations  under  §  50.92, 
nothing  in  the  AEA  or  the  legislative 
history  requires  that  the  criteria  be 
identical.  Furthermore,  the  Commission 
notes  that  §  50.59  and  NSHC  address 
issues  which  are  fundamentally 
different  in  piupose.  Section  50.59  is 
focused  upon  the  NRC's  regulatory 
needs  with  respect  to  its  review  and 
approval  of  licensee-initiated  changes, 
tests  and  experiments.  By  contrast,  the 
NSHC  determination  is  directed  at 
determining  what  license  amendments 
will  require  the  Congressionally- 
mandated  30-day  notice  in  the  Federal 
Register  and  completion  of  any  hearing 
granted  pursuant  to  the  Congressionally- 
mandated  opportunity  for  hearing  in 
Section  189.a.  hi  the  Commission's 
view,  the  existing  NSHC  criteria  have 
been  demonstrated  through  years  of 
application  to  provide  a  workable 
standard  for  determining  the  potential 
safety  significance  of  a  proposed 
amendment  for  the  purposes  of 
determining  whether  issuance  of  a 
license  amendment  must  await  notice  in 
the  Federal  Register  and  completion  of 
any  requested  hearing.  On  balance,  the 
Commission  believes  that  no  changes  to 
the  existing  NSHC  criteria  are  necessary 
in  order  to  implement  the  revised 
change  criteria  in  the  revised  §  50.59. 
Recognizing  the  difference  between 
the  two  sections,  the  Commission  notes 
that  if  a  change  does  not  require  a 
license  amendment  by  virtue  of  the  new 
§  50.59(c)(2)((vii)  and  (viii)  criteria,  then 
the  change  cannot  be  regarded  as 
involving  a  "significant  reduction  in  a 
margin  of  safety"  imder  §  50.92(c)(3).  If 
a  change  does  require  a  license 
amendment  by  virtue  of  either 
§  50.59(c)(2)((vii)  or  (viii),  die  NRC 
would  be  required  to  determine  whether 
the  design  basis  limit  for  a  fission 
product  barrier  being  exceeded  or 
edtered,  or  the  departure  from  the 
method  of  evaluation  used  in 
establishing  the  design  bases  or  safety 
analyses,  constitutes  a  significant 
reduction  in  a  margin  of  safety.  With 
respect  to  new  §  50.59(c)(2)(ii)  and  (iv), 
the  Commission  regards  these  criteria  as 
a  substitute  for  and  refinement  of  the 
"malfunction  of  equipment"  aspect  of 


the  existing  §  50.59(a){2)(ii)  criterion,  for 
which  there  is  no  parallel  provision  in 
§  50.92(c)(2).  Therefore,  the  NSHC 
evaluation  for  license  amendments 
necessitated  by  the  new  §  50.59(c)(2)(ii) 
and  (iv)  criteria  will  be  largely  the  same 
as  the  current  process  for  evaluating 
license  amendments  necessitated  by  the 
"malfunction  of  equipment"  provision 
in  the  existing  §  50.59(a)(2)(ii). 

N.  Part  52  Changes 

In  the  proposed  rule,  the  Commission 
had  proposed  to  revise  appendices  A 
and  B  to  part  52  to  conform  with  the 
proposed  changes  to  §  50.59  concerning 
the  evaluation  criteria  for  when  prior 
NRC  approval  is  required  for  changes  to 
certain  Tier  2  information  in  plant- 
specific  design  control  documents. 

Two  commenters  believe  that  the 
changes  to  part  52  needed  to  be 
expanded  to  either  include  certain 
provisions  or  definitions,  or  to  refer  to 
§  50.59  to  incorporate  them.  The 
Commission  has  decided  to  defer 
consideration  of  the  changes  in  the 
proposed  rule  for  part  52.  The 
Commission  anticipates  other  nde 
changes  for  Part  52  arising  from  an 
ongoing  lessons-learned  review. 
Further,  the  proposed  design 
certification  rule  for  the  AP600  design 
being  issued  for  pubUc  comment  will 
emulate  the  two  design  certification 
rules  in  appendices  A  and  B. 
Accordingly,  the  Commission  will 
consider  these  proposed  changes  in  an 
integrated  manner  later. 

O.l.  Part  72  Changes 

This  section  first  discusses  the 
changes  offered  in  the  proposed  rule  on 
part  72,  then  discusses  the  comments 
received  and  the  resolution  and  final 
rule  language.  The  comments  and  rule 
language  are  discussed  under 
subheadings  relating  to  the  specific 
requirements,  such  as  for  evaluation  of 
changes,  FSAR  updating,  and  other 
conforming  changes.  A  discussion  of 
petition  for  rulemaking  (PRM  72-3), 
submitted  by  Ms.  Fawn  Shillinglaw,  and 
how  it  relates  to  the  changes  to  part  72 
is  contained  in  section  O.2. 

Changes  Presented  in  the  Proposed  Rule 

For  part  72,  in  the  proposed  rule,  the 
Commission  proposed  changes  to 
§  72.48  conforming  with  those  made  to 
§  50.59  and  proposed  to  expand  the 
scope  of  §  72.48  so  that  holders  of  a 
Certificate  of  CompUance  (CoC) 
approving  a  spent  fuel  storage  cask 
design  also  would  be  subject  to  the 
requirements  of  this  section.  The 
Commission  envisioned  that  a  general 
licensee  who  wants  to  adopt  a  change  to 
the  design  of  a  spent  fuel  storage  cask 
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it  possesses — which  change  was 
previously  made  to  the  generic  design 
by  the  certificate  holder  under  the 
provisions  of  §  72.48 — would  be 
required  to  perform  a  separate 
evaluation  under  the  provisions  of 
§  72.48  to  determine  the  suitability  of 
the  change  for  itself. 

Certificate  holders  would  be  required 
to  keep  records  of  such  changes  as  are 
allowed  under  §  72.48.  New  reporting 
requirements  for  certificate  holders 
would  be  added  in  §§  72.244  and 
72.248,  similar  to  existing  requirements 
imposed  on  licensees  in  §§  72.56  and 
72.70,  respectively. 

In  addition  to  these  changes  to 
§  72.48,  the  Commission  proposed 
making  changes  in  other  sections  of  part 
72  as  follows: 

In  §  72.3  the  definition  for 
independent  spent  fuel  storage 
installation  (ISFSI)  would  be  revised  to 
remove  the  tests  for  evaluation  of  the 
acceptability  of  sharing  common 
utilities  and  services  between  the  ISFSI 
and  other  facilities;  and  the  existing 
requirement  in  §  72.24(a)  revised  to 
reference  shared  common  utilities  and 
services  in  the  applicant's  assessment  of 
potential  interactions  between  the  ISFSI 
and  another  facility.  Proposed  changes 
to  §  72.56  would  be  conforming  changes 
to  those  made  to  §  50.90.  Changes  to 
§§  72.9  and  72.86  are  conforming 
changes  due  to  the  proposed  addition  of 
new  §§  72.244,  72.246,  and  72.248.  The 
change  to  §  72.212(b)(4)  would  be  a 
conforming  change  necessitated  directly 
by  the  change  to  §  50.59,  as  this  section 
in  part  72  refers  to  §  50.59  with  respect 
to  evaluations  for  the  reactor  facility  at 
which  site  the  ISFSI  is  located. 

In  the  proposed  rule,  §  72.70  was 
proposed  for  revision  to  conform  to 
§  50.71(e).  Requirements  would  be 
added  on  standards  for  submitting 
revised  Final  Safety  Analysis  Report 
(FSAR)  pages.  Requirements  would  also 
be  established  for  reporting  changes  to 
procedures.  New  reporting  requirements 
for  certificate  holders  would  be  added 
in  §§  72.244  and  72.248,  similar  to 
existing  requirements  imposed  on 
licensees  in  §§  72.56  and  72.70, 
respectively. 

New  §§  72.244  and  72.246  would  be 
added  to  subpart  L,  to  provide 
regulations  on  applying  for,  and 
approving,  amendments  to  CoCs.  A  new 
§  72.248  would  also  be  added  to  provide 
regulations  for  the  certificate  holder  on 
submitting  and  updating  the  FSAR, 
which  would  doomient  the  changes  it 
made  to  procedures  or  SSC  imder  the 
provisions  of  §  72.48.  The  new 
§  72.248(c)  would  also  require,  in  part, 
that  updates  to  the  FSAR  use  revision 


numbers,  change  bars,  and  a  list  of 
current  pages. 

Resolution  of  Comments  Received:  Of 
the  60  comment  letters,  10  raised  issues 
related  to  part  72.  The  following  is  a 
summary  of  those  comments  and  the 
Commission's  responses: 

1.  OveraU  Changes  to  Part  72 

All  ten  of  the  commenters  were 
generally  supportive  of  the  changes  to 
part  72  and  the  expansion  of  scope  of 
§  72.48  to  include  part  72  certificate 
holders.  Nevertheless,  the  commenters 
indicated  that  the  regulations  in  part  72 
were  more  restrictive  than  similar 
regulations  in  part  50.  The  commenters 
pointed  to  certain  part  72  requirements 
(i.e.,  release  limits,  §  72.48  evaluation 
criteria  on  occupational  exposure  and 
environmental  impact,  and  update 
&«quency  and  content  for  §  72.48 
evaluations  and  FSAR  changes)  that  do 
not  exist  in  part  50  or  that  are  more 
stringent  than  similar  part  50 
regulations.  Overall,  the  commenters 
believe  the  risk  from  spent  fuel  storage 
casks  and  facilities  is  much  less  than 
fi'om  reactors.  The  commenters 
generally  recommended  that  §§  72.48 
and  72.70  should  be  more  consistent 
with  §§  50.59  and  50.71(e). 

The  Commission  agrees  that  where 
possible  the  language  used  in  the 
respective  sections  in  parts  50  and  72 
should  be  similar.  Therefore,  except 
where  imique  requirements  exist  (e.g., 
because  §  72.48  involves  both  licensees 
and  certificate  holders,  as  well  as 
facilities  and  spent  fuel  storage  cask 
designs,  and  §  50.59  only  involves 
licensees  and  facilities),  the  final  rule 
has  used  consistent  language  in  both 
parts  50  and  72.  The  NRC  also  notes  that 
the  comments  on  revising  the  release 
limits  for  part  72  are  clearly  beyond  the 
scope  of  the  proposed  rule  and  no 
further  response  is  made. 

2.  §  72.48  (Changes,  Tests,  and 
Experiments) 

The  ten  commenters  suggested  that 
the  tests  in  §  72.48  should  be  same  as 
are  used  in  §  50.59;  in  particular,  five 
conmienters  said  that  die  significant 
Increase  in  occupational  exposure  and 
significant  unrevlewed  enviroimiental 
impact  tests  were  imnecessary  and 
therefore  should  be  removed.  One 
commenter  indicated  the  unrevlewed 
environmental  Impact  test  should  be 
retained,  but  only  for  specific  licensees. 

The  Commission  agrees  that  the 
occupational  exposure  test  is 
unnecessary  because  licensees  are 
currentiy  required  by  §  20.1101(b)  to 
take  actions  to  maintain  occupational 
exposure  as  low  as  is  reasonably 
achievable.  The  Commission  also  agrees 


that  the  significant  unrevlewed 
environmental  impact  test  is 
imnecessary.  As  stated  in  the  Finding  of 
No  Significant  Enviromnental  Impact 
for  this  rule,  the  changes  being  made  in 
§  72.48  will  allow  only  minimal 
increases  in  probability  or  consequences 
of  accidents  (still  satisfying  regulatory 
limits)  without  prior  NRC  review. 
Further,  changes  which  result  in  more 
than  minimal  Increases  in  radiological 
consequences  will  continue  to  require 
prior  NRC  approval,  including  NRC 
consideration  of  potential  impact  on  the 
environment.  Therefore,  consistent  with 
§  50.59,  there  is  no  need  for  this 
criterion  to  be  included  with  respett  to 
consideration  of  a  change  under  §  72.48 
and  it  has  been  deleted  fix)m  the  final 
rule. 

One  commenter  suggested  that  the 
scope  of  §  72.48  should  be  limited  to 
only  "important  to  safety"  structures, 
systems,  and  components  (SSCs),  not  all 
SSCs  described  in  the  FSAR.  One 
conmienter  suggested  the  §  50.59  term 
"equipment  important  to  safety"  should 
be  used  rather  than  "SSC  important  to 
safety."  One  commenter  suggested  the 
term  "evaluations"  should  be  removed 
from  the  definition  of  the  facility  in  - 
proposed  paragraph  §  72.48(a)(3)(iii). 

The  Commission  disagrees  with  these 
comments.  The  term  SSCs  provides  a 
better  description  than  equipment  and 
is  consistent  with  other  regulations  in 
both  parts  50  and  72  (as  noted  earlier, 
the  Commission  is  revising  §  50.59  to  " 
refer  to  SSC  instead  of  to  equipment). 
The  scope  of  these  §  72.48  evaluations 
should  include  all  SSCs  described  in  the 
FSAR,  not  just  those  that  are  important 
to  safety.  The  current  regulations  in 
§  72.48  require  a  scope  tihat  includes  all 
structiu-es,  systems,  and  component$ 
described  in  the  FSAR  not  just  those 
"important  to  safety."  The  Commission 
continues  to  believe  that  this  approach 
is  necessary  to  insure  that  changes  to 
SSCs  considered  "not  important  to 
safety"  do  not  have  a  negative  impact  on 
SSCs  considered  important  to  safety  due 
to  interactions  and  Interfeces,  and  do 
not  cause  any  adverse  impact  on  public 
health  and  safety.  The  term  "evaluations 
and  methods  of  evaluation"  is  necessary 
for  the  reasons  previously  discussed  for 
§  50.59  changes,  and  is  retained  in  final 
§  72.48(a)(2)(iii). 

One  commenter  stated  that  the  term 
FSAR  shoidd  not  be  used  because  Part 
72  is  a  one  step  licensing  process  and 
using  the  term  implies  a  second  review 
step  is  required  by  staff.  The  same 
commenter  added  that  the  discussion  of 
the  FSAR  (in  the  nde)  could  also  imply 
that  the  §  72.48  process  is  not  required 
to  address  changes  until  the  licensee  has 
an  FSAR.  (The  commenter  thought  the 
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proposed  rule  language  suggested  that 
§  72.48  would  not  apply  until  after  the 
FSAR  was  submitted).  Two  commenters 
identified  concerns  with  the  current 
requirement  for  a  specific  licensee  to 
update  its  SAR  every  6  months  and  its 
role  as  a  hold  point  (requiring  staff 
review)  and  the  requirement  to  update 
the  SAR  90  days  prior  to  loading  fuel. 
Two  other  commenters  suggested  that 
the  order  of  §§  72.48  {a)(2)  and  (a)(3) 
should  be  reversed  and  that  the  term 
"required  to  be  included"  should  be 
deleted  from  proposed  paragraph 
(a)(3)(iii). 

The  Commission  has  revised  §§  72.48, 
72.70  and  72.248  in  response  to  these 
comments.  These  changes  have  clarified 
the  use  of  the  term  FSAR  to  avoid  the 
interpretation  that  multiple  staff  reviews 
of  this  document  will  be  required.  The 
FSAR  being  submitted  90  days  after 
license  issuance  precludes  both  a  hold 
point  and  an  additional  staff  review. 
Further  the  Commission  agrees  that 
providing  a  periodic  FSAR  update  every 
6  months  and  a  final  one  90  days  prior 
to  fuel  load  was  an  unnecessary  burden, 
which  does  not  exist  in  §  50.71(e),  and 
these  requirements  have  been 
eliminated.  The  Commission  agrees  that 
language  was  needed  to  indicate  that  the 
facility  or  design  can  be  changed  using 
the  new  process  in  §  72.48  after  a 
license  is  issued  and  prior  to  issuing  the 
FSAR  and  that  has  been  reflected  in  the 
final  rule.  Sections  72.48  a(2)  and  a(3) 
have  been  reversed  in  order  and  the 
phrase  "required  to  be  included"  has 
been  deleted  for  clarity  and  for 
consistency  with  §  50.59. 

Several  commenters  suggested  that  a 
different  approach  be  taken  on  the 
margin  of  safety;  that  the  terms 
"minimal",  "more  than  minimal"  or 
"significant"  required  further 
clarification  and  should  be  consistent 
with  §  50.59;  suggested  reports  of 
§  72.48  changes,  tests,  and  experiments 
be  submitted  every  24  months:  and  that 
an  implementation  schedule  be 
provided  for  the  final  rule. 

The  NRC  agrees  that  §§  50.59  and 
72.48  should  be  as  consistent  as 
possible.  Therefore  §  72.48  has  used  the 
language  adopted  in  response  to 
comments  on  §  50.59  (see  comments  on 
§  50.59  on  the  use  of  minimal  and 
margin  of  safety  terminology).  The  NRC 
agrees  that  a  24  month  reporting 
frequency  is  appropriate.  The  NRC  has 
also  provided  direction  in  implementing 
the  final  rules. 

One  commenter  suggested  that 
licensees  and  certificate  holders  should 
inform  each  other  of  changes 
implemented  imder  §  72.48  that  affect  a 
particular  cask  design,  through  the 
summary  reports  rather  than  through 


the  FSAR  update,  as  was  stated  in  the 
proposed  nile.  One  commenter  also 
suggested  that  guidance  on  the 
timeliness  of  the  review  to  be  performed 
upon  receipt  of  such  changes  be 
provided. 

The  NRC  agrees  with  both  comments 
and  has  added  §  72.48  (d){6)(i)— (iii)  on 
providing  copies  of  §  72.48  evaluations 
to  other  interested  persons  who  use  the 
particular  cask  design  within  60-days  of 
implementing  the  change  (the  proposed 
language  in  §§  72.216  and  72.248  on  this 
point  has  been  deleted).  Guidance  on 
the  timeliness  of  the  reviews  will  be 
provided  by  the  NRC  along  with  other 
guidance  information  for  §§  50.59  and 
72.48. 

General  licensees  who  have  evaluated 
a  proposed  change  under  §  72.48  and 
concluded  that  a  CoC  amendment  is 
required,  must  request  that  the 
certificate  holder  submit  the  application 
for  amendment  under  §  72.244. 
Clarifying  language  was  included  in 
§  72.48  on  this  point. 

As  a  result  of  other  changes  made 
earlier  in  §  72.48,  the  section  on 
recordkeeping  was  reformatted  to 
include  subsection  niunbering.  As  part 
of  this  revision,  the  text  in  paragraphs 
(d)(3)(i)  and  (d)(3)(ii)  was  clarified  to 
acknowledge  those  situations  where  the 
facility  is  no  longer  being  used,  but  for 
which  the  license  has  not  yet  been 
terminated. 

3.  §§  72.70,  72.216,  and  72.248  (FSAR 
Updating) 

Several  commenters  suggested  that 
the  language  in  §§  72.70,  72.216,  and 
72.248  on  updating  the  FSAR  conform 
to  the  language  in  §  50.71(e).  Specific 
changes  requested  included  requiring  a 
24-month  reporting  period,  adding  a  6- 
month  cutoff  for  reporting  changes, 
clarifying  requirements  for  the  initial 
submittal  of  the  FSAR,  and  how  no 
changes  to  the  FSAR  are  to  be  reported 
by  stating  that  there  are  no  changes.  One 
commenter  felt  that  requiring  a  general 
licensee  to  maintain  its  own  FSAR  (i.e., 
potentially  separate  and  distinct  from 
the  certificate  holder)  was  imnecessary 
and  would  cause  confusion.  One 
commenter  felt  that  the  process  for 
revising  the  FSAR  for  a  general  licensee 
was  confusing. 

The  NRC  agrees  that  providing  a  24- 
month  FSAR  update  and  adding  the  6- 
month  cutoff  for  bringing  the  FSAR  up 
to  date  for  changes  made  are  consistent 
with  §  50.71(e),  are  appropriate,  and  are 
a  reduction  in  unnecessary  regulatory 
burden.  Lastly,  the  NRC  believes  that 
providing  a  written  confirmation  when 
no  changes  to  the  FSAR  have  been  made 
provides  a  clear  and  timely  recq^d  of  the 
status  of  the  FSAR  to  both" the  staff  and 


the  public  and  agrees  with  this 
comment.  The  NRC  also  agrees  that 
having  a  general  licensee  keep  a 
separate  FSAR  from  that  of  a  certificate 
holder  is  redundant  and  believes  that 
requiring  a  separate  FSAR  is  not 
necessary  for  the  staff  to  maintain  its 
regulatory  oversight  over  general 
licensees.  Accordingly,  proposed 
paragraph  (d)  to  §  72.216  has  been 
withdrawn.  In  withdrawing  tias  section, 
the  NRC  wishes  to  clarify  that  the 
certificate  holder  is  not  expected  to 
incorporate  §  72.48  changes  made  by 
general  licensees  into  its  FSAR;  rather 
the  certificate  holder  is  responsible  for 
updating  the  FSAR  for  any  changes  it 
has  made  under  the  provisions  of 
§  72.48.  Furthermore,  the  NRC  expects 
certificate  holders  to  maintain  the  FSAR 
current  for  any  version  of  its  cask 
design,  which  is  being  used  to  store 
spent  fuel. 

-  Two  commenters  suggested  that  the 
proposed  rule  language  in  §§  72.70,  and 
72.248  that  the  FSAR  update  include  a 
"description  and  analysis  of  changes  in 
procedures  or  in  [SSC]",  was  more 
burdensome  than  the  existing  language 
in  §  50.71(e)  that  the  update  is  to 
"contain  all  the  changes  necessary  to 
reflect  information  and  analyses 
submitted.  *  *  *" 

The  NRC  agrees  that  this  language 
could  be  read  as  requiring  a  separate 
discussion  of  the  effects  of  changes 
beyond  the  SAR  updates  themselves, 
which  was  not  the  intent  of  the 
proposed  rule.  The  language  in  §§  72.70 
and  72.248  has  been  revised  to  be  as 
consistent  with  §  50.71(e)  as  possible 
and,  in  particular,  refers  to  "include  the 
effects  of  changes,  analyses  and 
evaluations,  but  not  stating  that  the 
update  needs  to  describe  each  change. 

In  the  current  rule,  a  licensee  must 
submit  to  the  NRC  its  FSAR  90  days 
prior  to  the  receipt  of  fuel  or  high  level 
waste  and  this  action  serves  as  a  formal 
notification  to  the  regulator  that  fuel  (or 
high  level  waste)  is  plaimed  to  be 
loaded.  A  number  of  comments  viewed 
this  requirement  as  overly  restrictive 
because  many  changes  related  to  cask 
loading  included  in  a  FSAR  will  not  be 
identified  or  analyzed  until 
preoperational  testing  is  performed  and, 
thus,  the  90  day  FSAR  Update 
requirement  could  be  interpreted  as 
another  holdpoint  before  loading.  The 
NRC  agrees  that  the  requirement  that  a 
FSAR  be  submitted  at  least  90  days 
prior  to  fuel  load  was  not  intended  to 
serve  as  a  holdpoint  and  in  the  final 
rule,  this  has  been  changed  to  require  a 
specific  licensee  to  submit  a  FSAK  90 
days  after  receiving  a  license.  To 
maintain  the  notification  aspect  of  the 
ciurent  regulation,  a  new  requirement 
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was  added  to  §  72.80(g)  to  notify  the 
NRC  of  the  licensee's  readiness  to  begin 
operation  at  least  90  days  prior  to  the 
first  loading  of  spent  fuel  or  high-level 
radioactive  waste.  Specific  licensees 
will  update  their  FSAR  every  two  years. 
Because  the  FSAR  will  be  submitted 
before  construction  and  preoperational 
testing  of  the  ISFSI  would  be  completed, 
a  requirement  was  retained  in  §  72.70  to 
provide  a  final  analysis  and  evaluation 
of  the  design  and  performance  of  SSCs 
taking  into  accoimt  information  since 
the  submittal  of  the  application  (i.e., 
information  developeid  during  final 
design,  construction,  and  preoperational 
testing),  in  the  next  periodic  update  to 
the  FSAR.  This  information  is  not 
required  by  the  final  §  50.71(e); 
however,  it  is  necessary  to  require  these 
actions  to  complete  the  description  of 
the  ISFSI,  because  of  the  single-step 
licensing  process  in  part  72. 

New  reporting  requirements  for 
certificate  holders  will  be  added  in 
§§  72.244  and  72.248,  similar  to  existing 
requirements  imposed  on  licensees  in 
§§  72.56  and  72.70,  respectively. 

4.  §§  72.3,  72.9.  72.24,  72.56,  72.86,  and 
72.212  (Miscellaneous  Sections  of  Part 
72) 

No  specific  comments  were  received 
on  §§  72.3,  72.9,  72.24  and  72.86,  and 
the  final  rule  language  is  unchanged 
from  the  proposed  rule  language  for 
these  sections. 

Two  commenters  believed  that  §  72.56 
was  not  clear  on  whether  this  regulation 
applied  to  specific  licensees,  general 
licensees,  or  both. 

The  NRC  agrees  and  has  revised  this 
section  to  indicate  it  applies  to  specific 
licensees  only. 

One  commenter  suggested  that  §  72.56 
be  revised  to  allow  licensees  to  apply 
for  emergency  or  exigency  processing  of 
license  amendment  requests,  similar  to 
that  allowed  under  certain  conditions 
for  Part  50  licensees  under  §  50.91(a)(5) 
and  (6). 

The  NRC  disagrees.  The  NRC 
currently  has  the  authority  under 
§  72.46(b)(2)  to  immediately  issue  an 
amendment  to  a  part  72  license  upon  a 
finding  that  no  genuine  issue  exists  that 
could  adversely  affect  public  health  and 
safety.  Consequently,  the  NRC's 
authority  to  immediately  issue  an 
amendment  to  a  part  72  license  obviates 
the  need  for  a  separate  emergency  or 
exigency  amendment  process. 

One  commenter  recommended  that 
any  changes  to  the  written  evaluations 
performed  by  a  general  licensee  in 
accordance  with  §  72.212(b),  in 
determining  whether  a  spent  fuel 
storage  cask  design  can  be  used  at  a 
particular  part  50  reactor  site,  should  be 


accomplished  using  the  requirements  of 
§  72.48. 

The  NRC  agrees  and  has  revised 
§  72.212(b)(2)(ii)  to  require  the  general 
licensee  evaluate  any  changes  to  the 
written  evaluations  required  by  §  72.212 
using  the  requirements  of  §  72.48(c). 

0.2  Petition  for  Rulemaking  (PRM-72-3) 

The  NRC  received  a  petition  for 
rulemaking  submitted  by  Ms.  Fawn 
Shillinglaw  in  the  form  of  two  letters 
addressed  to  Chairman  Jackson  dated 
December  9  and  December  29, 1995. 
The  Office  of  General  Counsel 
determined  on  March  5, 1996,  that  the 
issues  presented  in  these  letters  would 
be  treated  as  a  petition  for  rulemaking. 
The  petition  requested  that  the  NRC 
amend  its  regulations  in  10  CFR  part  72, 
"Licensing  Requirements  for  the 
Independent  Storage  of  Spent  Fuel  and 
High-Level  Radioactive  Waste."  The 
petition  was  docketed  as  PRM-72-3  on 
March  14, 1996.  Ms.  Shillinglaw 
supplemented  her  petition  with 
additional  information  in  a  letter  dated 
April  15,  1996.  The  NRC  published  in 
the  Federal  Register  on  May  14, 1996, 
a  notice  of  receipt  of  this  petition  and 
stated  the  issues  contained  in  the 
petition  (61  FR  24249). 

Specifically,  the  petitioner  requested 
that  the  NRC  amend  those  regulations 
which  govern  independent  storage  of 
spent  nuclear  fuel  in  dry  storage  casks 
to  require  that:  (1)  The  safety  analysis 
report  (SAR)  for  a  dry  storage  cask 
design  fully  conforms  with  the 
associated  NRC  safety  evaluation  report 
(SER)  and  Certificate  of  Compliance 
(CoC)  before  NRC  certification  (i.e., 
approval)  of  the  dry  storage  cask  design; 
(2)  the  revision  date  and  number  of  an 
SAR  be  specified  whenever  that  report 
is  referenced  in  documents;  (3)  the  NRC 
clarify  the  process  for  modification  of  an 
SAR  after  a  cask  has  been  certified;  and 
(4)  the  NRC  make  available  to  the 
public,  the  licensees'  imloading 
procedures.  In  her  supplemental  letter, 
the  petitioner  recommended  that  to 
eliminate  confusion,  the  term  "CSAR" 
(i.e.,  cask  safety  analysis  report)  be  used 
when  referring  to  the  SAR  for  any  dry 
storage  cask  design  which  has  been 
approved  by  the  NRC  and  issued  a  CoC. 

The  Commission  received  ten 
comment  letters  on  PRM-72-3.  The 
commenters  included  five  members  of 
the  public,  three  public  interest  groups, 
and  the  Nuclear  Energy  Institute  (NEI). 
Copies  of  the  public  comments  on 
PRM-72-3  are  available  for  review  in 
the  NRC  Public  Document  Room,  2120 
L  Street,  NW  (Lower  Level), 
Washington,  DC  20003-1527.  No 
comments  were  received  objecting  to 
the  petition.  Eight  of  the  commenters 


were  supportive  of  all,  or  some,  of  the 
four  issues  raised  in  PRM-72-3.  One 
commenter  (NEI),  neither  supported  nor 
opposed  the  petition  and  reconmiended 
that  any  rulemaking  action  based  on  the 
petition  be  delayed  until  the  NRC 
addressed  issues  in  10  CFR  part  50 
relating  to  the  use  of  the  "FSAR"  as  a 
licensing  basis  dociunent  and  the 
application  of  §  50.59  in  10  CFR  part  50. 
One  commenter  objected  to  NEI's 
recommendation  to  delay  rulemaking  on 
PRM-72-3. 

The  Commission  has  determined  that 
PRM-72-3  issues  (1).  (2),  and  (3)  should 
be  granted,  in  part;  and  issue  (4)  shoiild 
be  denied.  This  notice  constitutes  the 
Commission's  final  action  on  this 
petition.  The  basis  for  the  Commission's 
actions  on  each  issue  and  responses  to 
public  comments  received  on  the 
petition  are  described  below. 

Issue  (1):  Part  72  should  be  amended 
to  require  that  the  safety  analysis  report 
(SAR)  for  a  spent  fuel  dry  storage  cask 
design  fully  conforms  with  the 
associated  NRC  safety  evaluation  report 
(SER)  and  certificate  of  compliance 
(CoC)  before  NRC  certification  (i.e., 
approval)  of  the  cask  design. 

Five  comment  letters  were  received 
supporting  Issue  (1)  of  PRM-72-3. 

Resolution  of  Issue  (1):  In  this  final 
rule  the  Commission  has  granted,  in 
part,  the  petitioner's  request  on  this 
issue.  This  rule  adds  new  §  72.248  to 
part  72  and  this  section  addresses  this 
issue  by  requiring  a  certificate  holder  to 
submit  a  final  safety  analysis  report 
(FSAR)  after  issuance  of  the  CoC.  This 
rule  also  describes  the  process  for 
periodic  updates  of  the  FSAR.  Section 
72.248.  paragraphs  (a)(1)  and  (a)(2)  state, 
in  part: 

Each  certificate  holder  shall  submit  an 
original  FSAR  to  the  Commission  •  *  * 
within  90  days  after  the  spent  fuel  storage 
cask  design  has  been  approved  pursuant  to 
§  72.238.  This  original  FSAR  shall  be  based 
on  the  safety  analysis  report  submitted  with 
the  application  and  reflect  any  changes  and 
applicant  commitments  developed  during  the 
cask  design  review  process.  The  original 
FSAR  shall  be  updated  to  reflect  any  changes 
to  requirements  contained  in  the  issued 
Certificate  of  Compliance  (CoC).  *  *  * 

The  Commission  agrees  with  the 
petitioner  that  the  FSAR  should  be  fully 
conformed  {i.e.,  consistent)  with  the 
operating  limits  contained  in  the  CoC, 
because  the  FSAR  contains  the  design' 
information  the  staff  used  to  make  its 
safety  finding  and  to  approve  the  dry 
storage  cask  design  for  use.  The 
Commission  disagrees  with  the 
petitioner's  request  that  the  FSAR  be 
conformed  to  the  NRC  SER  for  the  dry 
storage  cask  design,  and  that  the  FSAR 
be  submitted  to  the  NRC  before  approval 
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of  the  cask  design  [i.e.,  issuance  of  the 
CoC).  The  NRC  SER  contains  staff 
conclusions  on  the  adequacy  of  the  cask 
design,  not  applicant  commitments  to 
the  NRC  on  the  cask  design.  Therefore, 
the  Commission  believes  it  is  not 
necessary  to  conform  the  FSAR  to  the 
issued  NRC  SER  before  the  CoC  can  be 
issued.  The  NRC  SER  is  available  in  the 
NRC  Public  Document  Room  for  public 
review. 

The  Commission  disagrees  with  the 
petitioner's  request  that  issuance  of  the 
CoC  (i.e.,  placement  of  the  CoC  in  the 
list  at  §  72.214  which  enables  a  general 
licensee  to  use  the  cask  design)  be 
delayed  imtil  after  the  certificate  holder 
has  submitted  an  FSAR  to  the  NRC  (i.e., 
updated  the  topical  safety  analysis 
report,  submitted  with  its  application 
for  approval  of  a  dry  storage  cask 
design,  to  ensure  that  the  SAR  is 
consistent  (fully  conforms)  with  the 
approved  CoC).  This  final  rule  codifies 
as  a  regulation  the  NRC's  current 
approach  which,  administratively, 
requires  a  certificate  holder  to  update  its 
SAR  after  issuance  of  the  CoC  to  ensure 
it  is  consistent  with  the  issued  CoC.  For 
administrative  purposes,  the 
Commission  prefers  that  the  original 
FSAR  be  submitted  to  the  NRC,  within 
90  days  after  the  CoC  is  issued,  so  that 
the  certificate  holder  can  include 
[conform]  in  the  FSAR  any  conditions 
from  the  issued  CoC.  The  FSAR  does 
not  need  to  be  conformed  to  the  CoC, 
before  the  CoC  is  issued,  because  this 
action  does  not  provide  any  new 
information  the  NRC  would  need  to 
make  a  determination  that  the  cask 
design  meets  the  requirements  of  part 
72,  subpart  L,  and  is  acceptable  for  use. 

The  Commission  also  disagrees  with 
the  petitioner's  supplemental 
information  to  use  the  term  "cask  safety 
analysis  report  (CSAR)"  when  referring 
to  the  SAR  submitted  after  the  NRC 
approves  a  cask  design.  Instead,  the 
Commission  is  using  the  term  "final 
safety  analysis  report  (FSAR)"  to 
identify  the  SAR  submitted  after  the 
NRC  approves  a  cask  design.  The  use  of 
the  term  "FSAR"  is  the  accepted 
practice  by  industry  and  will  not  cause 
confusion.  Fiuther,  this  approach  will 
ensure  consistency  between  parts  50 
and  72,  because  the  term  "FSAR"  is 
used  by  §§  50.59,  50.71(e),  72.48,  and 
72.70  in  this  final  rule. 

Issue  (2):  Part  72  should  be  amended 
to  require  that  the  revision  date  and 
number  of  an  SAR  be  specified 
whenever  that  report  is  referenced  in 
documents. 

Five  comment  letters  were  received 
supporting  Issue  (2)  of  PRM-72-3. 

Resolution  of  Issue  (2):  In  this  final 
rule  the  Commission  has  granted,  in 


part,  the  petitioner's  request  on  this 
issue.  This  rule  adds  new  §  72.248  to 
part  72  which  requires  that  revision 
numbers,  change  bars,  and  a  list  of 
current  pages  be  included  in  any 
revisions  <o  the  FSAR.  Section  72.248, 
subparagraphs  (c)(2)  and  (c)(3)  state: 

The  update  (of  the  FSAR]  shall  include  a 
list  that  identifies  the  current  pages  of  the 
FSAR  following  page  replacement.  Each 
replacement  page  shall  include  both  a  change 
indicator  for  the  area  changed,  e.g.,  a  bold 
line  vertically  drawn  in  the  margin  adjacent 
to  the  portion  actually  changed,  and  a  page 
change  identification  (date  of  change  or 
change  number  or  both). 

These  features  will  clearly  identify 
what  has  been  changed,  as  well  as  the 
date  of  the  change,  in  any  revision  to  a 
FSAR.  While  §  72.248  will  provide  a 
process  for  requiring  revisions  to  the 
FSAR  be  clearly  indicated,  the 
Commission  has  denied  the  portion  of 
the  petitioner's  request  to  amend  part  72 
to  require  a  FSAR  revision  number  and 
date  be  specified  when  the  FSAR  is 
referenced  in  other  dociunents  (e.g.,  an 
application  for  a  part  72  license  or  CoC). 
Instead,  the  NRC  will  revise  guidance 
documents  for  part  72  activities  (e.g., 
regulatory  guides  and  standard  review 
plans)  to  require  specification  of  the 
FSAR  revision  date  and  number 
whenever  a  FSAR  is  referenced  in 
another  document.  The  Commission 
believes  addressing  this  portion  of  the 
petitioner's  request  in  guidance 
docimients  rather  than  in  a  regulation  is 
more  appropriate  and  meets  the  intent 
of  the  request. 

Issue  (3):  The  NRC  must  clarify  the 
process  for  modification  of  a  safety 
analysis  report  after  a  cask  [design]  has 
been  certified  (i.e.,  approved  by  the 
NRC). 

Five  comment  letters  were  received 
supporting  Issue  (3)  of  PRM-72-3 
including  a  comment  from  the 
petitioner  clarifying  that  she  believed 
that  "any  changes  to  the  SAR  (FSAR) 
should  be  done  by  the  amendment 
process  of  rulem^ng."  Four 
commenters  also  recommended  that  any 
changes  made  to  the  SAR  (including  a 
generic  SAR),  the  cask  design,  or  the 
CoC  should  require  rulemaking  and 
public  comment  or  a  public  hearing. 
One  commenter  also  suggested  that  the 
regulations  be  amended  to  include  more 
detail  on  who  can  make  changes  to  dry 
storage  cask  designs  and  whether 
vendors  (i.e.,  certificate  holders)  can 
make  these  changes. 

Resolution  of  Issue  f3j.The 
Commission  is  revising  §  72.48  to  allow 
a  certificate  holder  to  make  certain  types 
of  changes  to  a  cask  design,  or 
procedures,  or  to  conduct  tests  and 
experiments,  not  described  in  the  FSAR 


(as  updated)  without  requiring  prior 
NRC  approval  if  the  criteria  in  §  72.48(c) 
are  met.  If  these  criteria  are  not  met,  a 
certificate  holder  must  obtain  a  CoC 
amendment  pursuant  to  §  72.244. 
Following  such  changes  (either  resulting 
from  the  §  72.48  process  or  the  CoC 
amendment  process),  the  certificate 
holder  must  update  the  FSAR  as 
required  by  §  72.248.  Section  72.248, 
paragraphs  (b),  (b)(2),  and  (b)(3)  state,  in 
part: 

The  (FSAR)  update  shall  include  the 
effects  of:  All  safety  analyses  and  evaluations 
performed  by  the  certificate  holder  either  in 
support  of  approved  Ck}C  amendments,  or  in 
support  of  conclusions  that  the  changes  did 
not  require  a  CoC  amendment  in  accordance 
with  §  72.48.  All  analysis  of  new  safety  issues 
performed  by  or  on  behalf  of  the  certificate 
holder  at  Commission  request.  The 
information  shall  be  appropriately  located 
with  the  updated  FSAR. 

The  Commission  is  seeking  to  reduce 
any  imnecessary  regulatory  burden 
placed  on  its  licensees  and  certificate 
holders  without  compromising  safety. 
The  dry  storage  cask  design  review 
process  and  the  analysis  acceptance 
criteria  are  defined  in  the  NRC's 
standard  review  plans.  This  final  rule 
allows  licensees  and  certificate  holders 

.  to  make  changes  to  the  cask  design, 
without  obtaining  prior  NRC  approval, 
for  changes  which  do  not  significantly 
impact  the  ability  of  the  cask  to  perform 
its  intended  functions.  The  impact  of 
these  changes  are  then  incorporated  into 
an  updated  FSAR,  which  is  submitted  to 
the  NRC.  Requiring  that  all  changes  to 
a  cask  design  or  changes  to  a  FSAR  be 
reviewed  and  approved  by  the  NRC 
through  the  rulemaking  amendment 
process,  including  either  a  public 
comment  period  or  a  public  hearing, 
defeats  these  efforts  with  no  discemable 

-  increase  in  safety.  Further,  while 
rulemaking  is  currently  utilized  to 
amend  a  CoC.  the  Commission  is 
presently  re-examining  the 
appropriateness  of  this  procedure, 
llierefbre,  the  Commission  has  granted 
petitioner's  request  to  clarify  the  process 
for  modification  of  an  FSAR  after  the 
NRC  has  approved  the  cask  design  and 
issued  the  CoC,  but  has  rejected  the 
request  to  require  all  changes  to  a  cask 
design,  or  the  FSAR,  be  made  via  a 
rulemaking  amendment  process. 

Issue  (4):  The  NRC  should  make  cask 
tmloading  procedures  publicly 
available. 

Five  comment  letters  were  received 
supporting  Issue  (4)  of  PRM-72-3.  One 
commenter  also  requested  that  the  NRC 
review,  approve,  and  have  tested 
unloading  procedures  prior  to  their 
being  implemented.  One  commenter 
suggested  suspending  all  cask  loading 
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activities  until  the  NRC  reviews 
procedures  [for  loading  and  unloading] 
and  appropriate  tests  are  completed. 

Resolution  of  Issue  (4):  The  NRC  does 
not  approve  or  test  a  licensee's  loading 
or  unloading  procedures,  rather  the 
licensee  is  responsible  for  development, 
verification,  and  validation  of  the 
loading  and  unloading  procedures.  The 
NRC  inspects  the  licensee's  procedures 
(i.e.,  reviews  the  procedures  and 
observes  the  licensee  implementing 
them)  to  determine  whether  the 
procedures  will  provide  reasonable 
assurance  that  public  health  and  safety 
will  be  adequately  protected. 

The  Commission  does  not  agree  that 
cask  unloading  procedures  should  be 
required  to  be  public  dociunents.  First, 
in  order  to  make  these  procedures 
publicly  available,  either  the  NRC  must 
possess  the  procedures,  or  the  licensee 
must  place  the  procedures  in  the  public 
domain.  The  Commission's  position  is 
that  only  those  docimients  necessary  to 
demonstrate  that  a  dry  storage  cask  is 
designed  to  meet  the  requirements  of 
part  72,  subpart  L,  need  to  be  submitted 
to  the  NRC  on  the  docket  (i.e.,  to  allow 
the  NRC  to  determine  that  the  cask 
design  is  acceptable  for  use).  Cask 
loading  and  unloading  procedures  are 
implementing  documents  required  by 
the  CoC  which  are  developed  and 
implemented  by  the  licensee. 

Although  the  NRC  does  not  possess 
the  procedures,  they  are  subject  to 
inspection  by  NRC  staff.  However,  even 
during  inspection  activities,  NRC 
generally  does  not  take  possession  of  the 
procedures.  Therefore,  the  unloading 
procedures  remain  the  property  of  the 
licensees  and  are  not  available  to  the 
public.  The  NRC's  inspection  program 
for  part  72  licensees  requires  the 
inspection  of  loading  and  imloading 
activities,  including  a  review  of 
applicable  procedures,  before  a  licensee 
begins  cask  loading.  NRC  inspection 

Earsonnel  perform  these  activities  at  the 
censee's  site  and  observe  the  licensee's 
preoperational  testing  and  dry  run 
activities  to  assess  the  adequacy  of  these 
procedures  and  the  readiness  of  the 
licensee  to  begin  loading  spent  fuel.  The 
results  of  these  inspections  are 
documented  in  reports  which  are  placed 
in  the  NRC  Public  Document  Room  and 
are  available  for  public  review. 

Furthermore,  requiring  part  72 
licensees  to  submit  their  implementing 
procedures  to  the  NRC  (i.e.,  operating 
procedures  such  as  loading  and 
unloading  procedures,  maintenance 
procedures,  surveillance  procedures, 
radiation  protection  procedures, 
security  procedures,  emergency 
procedures,  and  administrative 
procedures),  as  well  as  any  revisions  to 


these  procedures,  wouJd  impose  a  huge 
paperwork  burden  on  both  tbe  licensee 
and  on  NRC  staff  without  a 
corresponding  safety  benefit.  Therefore, 
Issue  (4)  is  denied. 

Additional  Public  Comments  on  the 
Petition 

In  addition  to  the  specific  comments 
that  were  received  on  the  petition  that 
are  discussed  above,  a  number  of 
comments  were  received  on  related  and 
unrelated  subjects. 

Comment:  Five  comments  were 
received  on  the  VSC-24  cask  design     . 
being  used  at  the  Palisades  and  Point 
Beach  plants  and  incidents  related  to 
the  VSC-24  cask  design. 

Response:  The  Commission  considers 
these  comments  beyond  the  scope  of 
this  petition  and  this  rulemaking. 

Comment:  Two  comments  were 
received  suggesting  that  when  a  change 
to  an  approved  dry  storage  cask  design 
is  requested,  that  the  existing  CoC  be 
suspended  until  the  changes  are 
approved  by  the  NRC. 

Response:  The  Commission  considers 
these  comments  would  impose  an 
unreasonable  biu'den  on  part  72 
licensees.  Suspending  a  CoC  solely  on 
the  basis  of  receiving  a  change  and  not 
Qn  the  basis  of  a  compelling  safety  need, 
would  imply  that  any  casks 
manufactured  imder  the  CoC,  which  are 
in  use  by  part  72  licensees,  should  be 
taken  out  of  service  (i.e.,  unloaded) 
upon  receipt  of  any  request  to  revise  the 
cask  design.  Requiring  that  a  cask  be 
unloaded  in  these  circiunstances  would 
impose  an  unreviewed  backfit  on  the 
part  72  licensees  using  that  cask  design 
and  woidd  also  result  in  unnecessary 
occupational  exposure  to  licensee 
workers. 

Comment:  One  comment  was  received 
recommending  that  any  rulemaking 
action  based  on  PRM-72-3  be  delayed 
imtil  the  NRC  addressed  issues  in  10 
CFR  part  50  relating  to  the  use  of  the 
"FSAR"  as  a  licensing  basis  document 
and  the  application  of  §  50.59  in  10  CFR 
part  50.  Another  commenter  disagreed 
with  this  recommendation  to  delay 
rulemaking  on  PRM-72-3. 

Response:  The  Commission  believes 
that  issuance  of  this  final  rule  resolves 
this  comment. 

Comment:  One  commenter  requested 
that  the  NRC  prohibit  general  licensees 
from  using  §  72.48  and  only  permit  cask 
design  changes  via  rulemaking.  One 
commenter  recommended  that  any 
identification  of  an  unreviewed  safety 
question  submitted  to  the  NRC- should 
require  that  NRC  conduct  a  hearing  on 
the  issue.  One  commenter  suggested 
that  the  NRC  approve  each  §  72.48 
safety  evaluation  and  place  each 


evaluation  in  the  public  document 
room.  One  commenter  suggested  that 
the  NRC  "vacate  the  generic  nding 
procedure"  subpart  L  and  require  that 
public  hearings  be  held  prior  to  NRC 
cask  certification.  One  commenter 
suggested  a  moratorium  on  additional 
dry  cask  storage  cask  designs. 

Response:  Petitioner's  concerns 
related  to  cask  certification  issues;  in 
particidar,  the  process  for  modifying  a 
SAR  for  a  dry  cask  storage  design  before 
and  after  issuance  of  the  CoC.  These 
comments  raise  broad  policy  issues  that 
go  well  beyond  the  scope  of  this  petition 
and  rulemaking. 

0.3  Part  71  (Transportation)  Comments 

Several  commenters  stated  that  a    • 
change  control  process  similar  to  §  72.48 
should  be  established  in  part  71  for 
transportation.  These  commenters  noted 
that  for  dual-purpose  casks,  used  for 
both  transportation  and  storage,  the  lack 
of  a  process  in  part  71  would  limit  the 
useflilness  of  the  authority  provided 
under  §  72.48.  Although  the 
Commission  agrees  that  this  comment 
has  merit,  adding  this  authority  to  part 
71  is  beyond  the  scope  of  the  proposed 
rule.  In  response  to  diese  comments,  the 
Commission  will  consider  adding 
"§  71.48-type"  change  authority  as  part 
of  a  currently  planned  rulemaking  for 
part  71  intended  to  update  requirements 
for  compatibility  with  the  most  recent 
International  Atomic  Energy  Agency 
transportation  standards. 

P.  Other  Topics  Discussed  in  the  Notice 
and  Comments  Not  Related  to  Preceding 
Topic  Areas 

The  Federal  Register  notice 
containing  the  proposed  rule  also 
solicited  comments  on  particular  topics 
that  were  discussed  in  Uie  preceding 
sections.  In  addition,  comments  were  ■ 
received  on  a  nimiber  of  aspects  not 
directly  related  to  the  rule  language 
itself,  such  as  guidance,  enforcement 
policy,  the  regulatory  (and  backfit) 
analysis,  or  on  other  issues. 

Guidance 

Many  comments  were  received  on  the 
subject  of  guidance.  Many  suggested 
that  NEI  and  NRC  work  together  to 
develop  guidance,  and  that  the  guidance 
be  endorsed  before  the  revised  rule 
becomes  effective.  Commenters  also 
requested  examples  of  such  matters  as 
interdependent  changes,  minimal 
increases,  and  screening  of  changes  (as 
discussed  in  Sections  B  and  G). 

The  NRC  agrees  that  guidance  is 
important,  and  notes  that  NEI  has  stated 
its  willingness  to  revise  existing 
guidance  to  conform  with  the  final  rule 
such  that  NRC  could  endorse  it.  The 
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NRC  will  work  with  interested 
stakeholders  to  agree  upon  guidance 
that  includes  consideration  of  these 
issues.  Further,  NRC  is  delaying  the 
required  implementation  of  the  rule  for 
several  months  to  allow  time  for 
guidance  to  be  revised. 

Fuel  Burnup  Limits 

One  commenter  stated  that  NRC 
should  clarify  the  acceptance  limits  of 
§  51.55  concerning  bumup  assxunptions 
for  the  transportation  of  spent  fuel  for 
BWRs,  as  well  as  clarifying  if  this  is 
subject  to  §  50.59  evaluations. 

The  Commission  notes  that  a 
proposed  rule  (§  51.52,  not  §  51.55  as 
cited  by  the  commenter)  was  recently 
published  on  February  26, 1999  (64  FR 
9884],  concerning  environmental 
implications  of  higher  bumup  fuel  for 
transportation  of  spent  fuel. 
Transportation  of  fuel  is  not  covered  by 
§  50.59  (as  noted  elsewhere  in  this 
notice,  the  Commission  is  considering 
revisions  to  part  71  that  would  add  a 
change  control  process  similar  to  §  50.59 
that  could  be  used  for  changes  to 
transportation  requirements  imder  part 
71).  If  the  commenter  was  asking 
whether  higher  bumup  fuel  can  be  used 
without  NRC  approval,  it  is  imlikely 
that  such  a  change  would  satisfy  the 
criteria  of  §  50.59,  either  because  TS 
changes  would  be  involved,  other 
requirements  (e.g.,  §  50.46)  would  not  be- 
met,  or  the  bumup  being  considered 
woulti  be  outside  the  range  of  what  was 
approved  in  the  topical  reports  for  the 
fuel. 

Alternative  Criteria 

Two  commenters  proposed  the  use  of 
alternate  criteria  for  reactors  that  are 
being  decommissioned.  One  commenter 
suggested  that  a  "margin"  criterion  is 
not  necessary,  but  that  a  criterion  on 
environmental  impact  might  be 
appropriate. 

The  Commission  notes  that  the  new 
criteria  in  the  final  mle  that  replace  the 
"margin"  criterion  are  appropriate  for  a 
reactor  being  decommissioned.  Further, 
§  50.82(a)(6)  specifies  that  licensees 
shall  not  perform  any  decommissioning 
activities  that  result  in  significant 
enviroiunental  impact  not  previously 
reviewed.  Section  50.82(a)(4)  requires 
that  the  post-shutdown 
decommissioning  activities  report 
include  a  discussion  that  provides  the 
reasons  for  concluding  that  the 
environmental  impacts  associated  with 
site-specific  decommissioning  activities 
will  be  bounded  by  appropriate, 
previously  issued  environmental  impact 
statements.  For  these  reasons,  the 
Commission  concludes  that  a  criterion 
on  environmental  impact  is  not  needed. 


The  second  commenter  stated  that  the 
scope  of  §  50.59  should  be  limited  to 
systems  related  to  spent  fuel  pool 
cooling  or  radiological  waste. 

The  Commission  notes  that  the  staff 
involved  in  requirements  for 
decommissioning  are  developing 
guidance  on  the  scope  of  information 
required  to  be  in  an  updated  FSAR  for 
a  reactor  undergoing  decommissioning. 
This  effort  is  examining  what 
information  should  be  retained  in  an 
FSAR  for  these  facilities.  The 
Commission  believes  that  defining  the 
scope  of  information  required  to  be  in 
the  FSAR  for  a  reactor  undergoing 
decommissioning  would  be  the  best  way 
to  address  the  apparent  concern  raised 
in  this<:omment,  rather  than  by 
modifying  §  50.59  as  recommended  by 
the  commenter. 

Regulatory  Analysis 

Some  comments  were  received  on  the 
regulatory  analysis,  primarily  that  NRC 
underestimated  the  impacts  on  NRC  and 
licensees  of  the  niunber  of  license 
amendments  that  would  result,  or  the 
burden  on  part  72  licensees.  These 
comments  would  appear  to  reflect  a 
view  that  the  proposed  rule  would 
require  more  amendments  than  are 
ciurently  required,  perhaps  because  of 
differences  between  the  proposed  mle 
language  and  existing  practice  of  some 
licensees  using  NEI  96-07,  or  depending 
upon  which  formulation  of  "margin  of 
safety"  was  ultimately  adopted.  The 
Commission  has  prepared  a  final 
regulatory  analysis  that  reflects  the  final 
mle  language  and  consideration  of  the 
public  comments.  The  Commission  does 
not  agree  that  the  final  mle  language 
will  result  in  more  amendments  than 
presently  arise  under  the  existing  mle. 

Need  for  Further  Notice  and  Comment 

Two  commenters  stated  that  the 
Commission  should  ensiue  that  the  final 
mle  is  within  the  bounds  of  the 
proposed  mle  notice,  or  should  provide 
opportiuiity  for  public  comment  on 
substantive  changes.  The  Commission 
has  examined  the  final  mle  for 
consistency  with  the  proposed  mle  and 
concludes  that  the  final  rule  is  within 
the  bounds  of  the  proposed  mle,  taking 
due  consideration  of  fiie  public 
comments  that  sought  clarification  and 
revisions  in  some  respects,  as  well  as 
greater  consistency  between  the  Part  50 
and  Part  72  requirements. 

Different  Process  for  non-TS  Issues 

Several  commentersTjeUeve  that  the 
license  amendment  process  is  not  well 
suited  to  the  type  of  changes  that 
require  review  imder  §  50.59(c)(2),  but 
that  do  not  involve  changes  to  the  TS  or 


the  license  directly.  They  believe  that 
the  Commission  should  establish  a 
different  review  process  for  such 
changes,  such  as  letter  approval. 

The  Commission  notes  that  at  one 
time  (imtil  1974).  §  50.59  did  contain 
two  approval  processes,  one  for  license 
amendments,  and  the  other  for 
"authorizations."  The  mle  was  revised 
in  1974  to  delete  the  "authorization" 
process  and  to  handle  all  the  required 
approvals  as  license  amendments.  The 
Commission  notes  that  the  present 
mlemaking  provides  some  relaxation  in 
the  evaluation  criteria.  Therefore,  the 
NRC  has  responded  to  concerns  about 
having  to  process  a  license  amendment 
for  "minimal"  changes.  The  current 
process  provides  opportunity  for  public 
participation  in  the  process  under  the 
provisions  of  §  50.90  for  changes  that 
exceed  the  criteria,  and  for  public 
knowledge,  through  the  summary 
reports,  of  those  matters  that  did  not 
require  prior  approval.  Therefore,  the 
Commission  does  not  plan  to  establish 
a  different  process. 

Other  Definitions 

Some  commenters  felt  that  NRC 
should  provide  better  definitions  of 
certain  terms  that  appear  in  §  50.59  (and 
elsewhere),  specifically,  for  "design 
bases"  and  for  "important  to  safety." 

The  Commission  notes  that  §  50.2 
does  define  design  bases,  but  also  notes 
that  efforts  are  imderway  within  the 
agency  to  enhance  imderstanding  of 
what  constitutes  design  basis 
information,  through  possible 
development  of  criteria  and  examples. 
Concerning  "important  to  safety,"  the 
Commission  does  not  believe  that  a 
definition  is  critical  to  implementation 
of  the  rule,  since  the  set  of  SSCs  viewed 
as  important  to  safety  was  arrived  at 
during  the  license  review  and  are 
described  in  the  FSAR.  Thus,  lack  of  an 
established  definition  is  not  an 
impediment  to  implementation  of  the 
mle  (the  Commission  notes  that  for  part 
72,  a  definition  is  provided  for  SSC 
important  to  safety). 

Applicability  to  Part  76 

In  its  development  of  the  proposed 
mle,  as  discussed  in  SECY-98-171,  the 
staff  recommended  exclusion  of  part  76 
("Certification  of  Gaseous  Diffusion 
Plants")  from  those  regulations  for 
which  mle  changes  were  being 
proposed.  The  basis  for  this 
recommendation  was  a  lack  of  design 
detail  currently  available  in  the  safety 
analysis  reports  for  these  plants.  One 
commenter  argued  that  the  flexibility 
provided  by  the  revised  evaluation 
criteria  should  also  be  included  in 
§  76.68  (this  section  contains 
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requirements  very  similar  to  existing 
§§50.59  and  72.48).  This  commenter 
stated  that  the  process  by  which 
changes  are  evaluated  should  not  vary 
based  on  the  detail  of  the  description 
being  changed. 

The  Commission  notes  that  the 
gaseous  difhision  plants  (GDP)  have 
significantly  less  design  basis 
information  than  is  cxurently  available 
for  reactor  facilities.  The  lack  of  design 
detail  and  lack  of  understanding  of  the 
design  basis  has  been  documented  in 
the  Compliance  Plans  for  the  GDPs,  in 
NRC  inspection  reports,  and  is  evident 
in  the  GDP  SARs.  The  Commission 
concludes  that  successful 
implementation  of  a  change  ccptrol 
process  is  dependent  upon  the  level  of 
knowledge  about  the  design  basis  of  the 
plant  equipment  or  operation  being 
changed.  At  the  present  time,  the 
Commission  does  not  believe  that 
additional  flexibility  is  appropriate  for 
part  76  facilities. 

Q.  Enforcement  Policy 

Some  commenters  raised  issues  about 
how  enforcement  decisions  would  be 
made  during  the  transition  period,  and 
following  implementation,  particularly 
with  respect  to  evaluations  performed  in 
thepast. 

The  Commission  recognizes  that  it 
will  take  time  to  revise  existing  industry 
guidance  and  to  revise  procedures,  and 
conduct  training  on  the  new  rule 
provisions  before  the  rule  can  be  fully 
implemented.  There  will  still  be  the 
possibility  of  finding  previous  plant 
changes  performed  prior  to  the 
implementation  of  the  new  rule  that 
would  be  potential  violations  of  the 
previous  rule.  The  Commission  has 
concluded  that  enforcement  of  potential 
violations  of  §§  50.59  and  72.48  for  past 
evaluations  will  be  handled  as 
described  below,  and  also  in  accordance 
with  the  NRC  Enforcement  Policy. 
NUREG-1600,  Revision  1. 

Following  publication  of  the  revised 
rule,  for  situations  that  violate  the  "old" 
reqtiirements,  but  that  would  not  be 
violations  had  the  evaluation  been 
performed  under  the  revised  rule,  the 
NRC  will  exercise  enforcement 
discretion  pursuant  to  VII.B.8  of  the 
Enforcement  Policy  and  not  issue 
citations  against  the  "old"  rule.  The 
staff  will  document  in  inspection 
reports  that  the  issue  was  identified,  but 
that  no  enforcement  action  is  being 
taken  because  the  revised  rule 
requirements  are  met.  However,  for 
those  situations  identified  prior  to  the 
effective  date  of  the  revised  rule  that 
involve  a  violation  of  the  existing  rule 
requirements  but  that  would  not  be 
violations  under  the  revised  rule, 


licensees  still  need  to  take  the  required 
corrective  action  within  a  reasonable 
time  fi-ame  commensurate  with  safety 
significance  to  avoid  the  potential  for  a 
willful  violation  of  NRC  requirements. 

The  NRC  plans  to  maintam  an 
enforcement  panel  made  up  of  NRR 
(and  NMSS  as  applicable),  OE,  and  CKX: 
representatives  for  some  months  after 
publication  to  maintain  consistency. 
Additional  enforcement  policy  changes 
that  may  be  applicable  to  violations  of 
§§  50.59  or  72.48  are  under 
consideration.  The  Commission  intends 
to  revise  NUREG-1600,  Rev.  1.  "General 
Statement  of  Policy  and  Procedures  for 
NRC  Enforcement  Actions,"  consistent 
with  this  enforcement  approach  prior  to 
the  effective  date  of  the  rule. 

R.  Implementation 

The  Commission  recognizes  the  role 
that  regulatory  guidance  will  play  in 
effective  implementation  of  the 
revisions  to  the  rule.  Existing  guidance 
(e.g.,  NEI 96-07  and  NRC  inspection 
guidance)  needs  to  be  revised  to 
conform  with  the  rule  changes.  To  allow 
time  for  the  guidance  to  be  revised,  and 
for  licensees  to  implement  the  revised 
rule  provisions  using  the  revised 
guidance,  the  Commission  has 
established  that  the  rule  changes  to  part 
50  will  become  effective  90  days  after 
promulgation  of  the  final  regulatory 
guidance. 

For  part  72  facilities,  current 
schediiles  for  gmdance  would  result  in 
availability  at  a  time  later  than  that 
anticipated  for  the  guidance  for  part  50. 
Accordingly,  the  effective  date  for  these 
sections  is  longer,  set  at  18  months  from 
publication  of  the  rule  in  the  Federal 
Register.  For  those  sections  in  part  72 
for  which  no  guidance  is  needed,  as  for 
instance,  §§  72.244  and  72.246,  the 
effective  date  is  120  days  bom 
publication. 

m.  Sedtion  by  Section  Analysis 

lOCFRPartSO 
10  CFR  50.59 

As  discussed  in  more  detail  above, 
§  50.59  is  being  restructured  and  revised 
to  have  the  following  components: 

Paragmph  (a):  This  is  a  new 
paragraph  that  contains  definitions  of 
terms  used  in  the  rule.  The  terms 
establish  requirements  for  when 
evaluations  are  to  be  conducted  to 
determine  if  the  proposed  changes, 
tests,  or  experiments  meet  the  criteria  to 
require  prior  NRC  approval. 
Accordingly,  definitions  are  given  for 
"change,"  "facility  as  described  in  the 
final  safety  analysis  report  (as  updated) 

*  *  *,"  "procedures  as  described 

*  *  *,"  "tests  and  experiments  not 


described*   *   *"  etc.  The  specific 
definitions  were  discussed  in  the 
preceding  sections. 

Pamgmph  (b):  Relocation  into  one 
paragraph  of  existing  applicability 
provisions.  Section  50.59  applies  to 
facilities  licensed  imder  part  50, 
including  power  reactors  and  non- 
power  reactors,  whether  operating  or 
being  decommissioned. 

Pamgmph  (c)(1):  Relocation  and 
clarification  of  existing  provisions 
establishing  which  changes,  tests,  or 
experiments  require  evaluation  and 
process  for  receiving  approval  when 
necessary.  The  provisions  now  use  the 
terms  defined  in  paragraph  (a),  and  refer 
to  the  "final  safety  analysis  report  (as 
updated),"  rather  than  to  "safety 
analysis  report."  The  terminology  of 
"imreviewed  safety  question"  has  been 
replaced  by  referring  to  the  need  to 
obtain  a  license  amendment. 

Pamgmph  (c)(2):  Reformatting  of  the 
(existing)  evaluation  requirements  into 
seven  distinct  statements  of  the  criteria, 
addition  of  an  eighth  criterion,  and 
revision  of  the  existing  criteria  for  when 
prior  NRC  approval  of  a  change,  test,  or 
experiment  is  required.  Specifically, 
language  of  "more  than  a  minimal 
increase  in  fi«quency  (or  likelihood)," 
and  of  "more  than  a  minimal  increase 
in  consequences"  was  inserted  in  the 
criteria  concerning  accidents  and 
malfunctions,  and  ivle  requirements 
were  revised  from  "may  be  created"  to 
"would  create"  concerning  creation  of 
accidents  of  a  different  t)rpe  and 
malfunctions  of  structiires,  systems,  and 
components  important  to  safety  with  a 
different  result  (instead  of  existing 
language  of  malfunction  of  equipment  of 
a  different  type).  In  addition,  the 
existing  criterion  on  "margin  of  safety" 
was  replaced  by  a  criterion  focusing 
upon  design  basis  limits  for  fission 
product  barriers  being  exceeded  or 
altered,  and  a  new  criterion  was  added 
to  control  evaluation  methods.  These 
revisions  clarify  the  criteria  for  when 
prior  approval  is  needed  and  allow 
some  flexibility  for  licensees  to  make 
changes  that  would  not  affect  the  NRC 
basis  for  licensing  of  the  facility. 

Pamgmph  (c)(3):  This  is  a  new 
paragraph  containing  the  requirement 
that  evaluations  and  analyses  performed 
since  the  last  FSAR  update  was 
'^submitted  need  to  be  considered  in 
performing  evaluations  of  changes  to  the 
facility  or  procedures,  or  for  conduct  of 
tests  and  experiments.  This  paragraph  is 
consistent  with  the  terminology  of 
"final  safety  analysis  report  (as 
updated)." 

Pamgmph  (c)(4):  This  is  a  new 
paragraph  that  states  that  §  50.59 
requirements  do  not  apply  to  changes  to 
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the  facility  or  procedures  when  other 
regulations  establish  more  specific 
criteria  for  such  changes.  Thus,  this 
paragraph  clarifies  that  duplicative 
reviews  in  accordance  with  §  50.59  are 
not  necessary  for  information  that  is 
described  in  the  FSAR.  but  for  which 
other  regulations  provide  standards  for 
change  control. 

Paragraph  (d)(1):  Renumbered 
paragraph  with  (existing)  recordkeeping 
requirements.  The  text  was  simplified 
concerning  which  records  are  needed, 
and  conforming  changes  were  made  for 
the  change  in  terminology  from  "safety 
evaluation"  to  "evaluation." 

Paragmph  (d)(2):  Renumbered 
paragraph  with  (existing)  reporting 
requirements.  The  text  was  simplified  to 
state  that  simunary  reports  must  be 
submitted  at  least  once  every  24 
months,  instead  of  the  existing 
statement  that  refers  to  submitting  the 
simimary  report  along  with  the  FSAR 
update  submittal  or  annually.  This 
revision  will  allow  all  facilities  to 
submit  the  report  on  a  24  month 
firequency. 

Pamgraph  (d)(3):  Renumbered 
paragraph  on  retention  of  records.  The 
text  was  revised  to  cover  retention  of 
records  required  by  §  50.59  until  the 
term  of  any  renewed  license  has 
expired. 

10  CFR  50.66 

This  section  specifies  requirements 
for  thermal  aimealing  of  a  reactor 
pressure  vessel.  The  changes  to  §  50.66 
are  to  conform  existing  language 
referring  to  imreviewed  safety 
questions,  and  to  updated  final  safety 
analysis  report,  to  the  language  in 
revised  §  50.59. 

10  CFR  50.71(e) 

This  section  discusses  requirements 
for  periodic  updating  of  the  final  safety 
analysis  report,  to  reflect  the  effects  of 
changes  made  either  imder  §  50.59,  or 
through  license  amendments,  or  effects 
of  new  analyses.  The  changes  to  this 
section  are  to  conform  language  with 
respect  to  imreviewed  safety  question, 
safety  evaluation,  and  reference  to  the 
final  safety  analysis  report  (as  updated), 
with  the  language  in  revised  §  50.59,  as 
well  as  other  minor  wording  changes  as 
noted  above  (e.g.,  "approved"  license 
amendments). 

10  CFR  50.90 

A  portion  of  existing  §  50.59(c)  is 
being  relocated  into  this  section.  This 
change  places  the  requirements  for 
changes  to  technical  specifications 
themselves  (not  a  result  of  a  change,  test 
or  experiment  as  defined  in  §  50.59), 
into  the  rule  section  on  amendments  to 


licenses  rather  than  retaining  the 
requirement  in  the  section  on  changes  to 
the  facility. 

10  CFR  Part  72 

Most  of  the  revisions  in  part  72  mirror 
those  made  to  §  50.59.  As  for  part  50, 
other  changes  are  needed  with  respect 
to  updating  of  safety  analysis  reports, 
and  in  other  sections  for  consistent 
terminology. 

10  CFR  72.3 

The  definition  of  "independent  spent 
fuel  storage  installation"  is  being 
revised  to  remove  the  tests  for 
evaluation  of  the  acceptability  of 
sharing  common  utilities  and  services 
between  the  ISFSI  and  other  facilities. 
(Section  72.24  is  being  revised  to 
include  this  evaluation.) 

10  CFR  72.9 

Paragraph  (b)  is  being  revised  as  a 
conforming  change  to  include  in  the  list 
of  information  collection  requirements 
the  new  requirements  in  §§  72.244  and 
72.248  for  amendments  and  for  updates 
to  the  safety  analysis  reports  by  CoC 
holders. 

10  CFR  72.24 

This  section  is  being  rpvised  to 
reference  shared  conunon  utilities  and 
services  in  the  applicant's  assessment  of 
potential  interactions  between  the  ISFSI 
and  another  facility  (previously  covered 
by  §  72.3). 

10  CFR  72.48 

This  section  is  being  totally 
reformatted  and  revised,  as  discussed 
above  for  §  50.59.  Specifically,  it 
contains  the  following: 

Paragraph  (a):  This  paragraph  now 
specifies  definitions  for  terms  such  as 
"change"  and  "facility  as  described  in 
the  Final  Safety  Analysis  Report  (as 
updated)."  Additionally,  the  term 
"Final  Safety  Analysis  Report  (FSAR) 
(as  updated)"  has  been  defined  to 
provide  greater  clarity  and  consistency 
with  §  50.59  and  other  sections  of  part 
72. 

Paragraph  (b):  This  paragraph 
specifies  that  this  section  is  applicable 
to  general  and  specific  licensees  for  an 
ISFSI  or  MRS,  and  to  spent  fuel  storage 
cask  certificate  holders. 

Pamgraph  (c):  Paragraph  (c)(1) 
establishes  the  conditions  a  licensee  or 
certificate  holder  must  meet  in  order  to 
(1)  make  changes  to  the  facility  or  spent 
fuel  storage  cask  design  as  described  in 
the  FSAR,  or  (2)  make  changes  to  the 
procedures  as  described  in  the  FSAR,  or 
(3)  conduct  tests  or  experiments  not 
described  in  the  FSAR.  without  prior 
NRC  approval.  Those  conditions  are 


that:  (1)  A  change  to  the  technical 
specifications  is  not  required;  (2)  a 
change  in  the  terms,  conditions  or 
specifications  incorporated  in  the  CoC  is 
not  required;  and  (3)  the  change,  test,  or 
experiment  does  not  meet  any  of  the 
criteria  in  paragraph  (c)(2). 

Paragrapn  (cr(2)  lists  the  specific 
criteria  which,  if  met,  permit  a  licensee 
or  certificate  holder  to  make  the 
changes,  or  conduct  the  tests  or 
experiments,  described  in  paragraph 
(c)(1)  without  NRC  approval.  These  new 
criteria  revise  existing  criteria  and 
conform  with  the  criteria  adopted  in 
§  50.59(c)(2).  Two  existing  criteria 
involving  a  significant  increase  in 
occupational  exposure  or  a  significant 
environmental  impact  have  been 
deleted.  Paragraph  (c)(3)  states  that 
changes  made  but  not  yet  reflected  in 
the  FSAR  update  also  need  to  be 
considered  in  making  the  determination 
imder  paragraph  (c)(2).  Paragraph  (c)(4) 
states  that  §72.48  does  not  apply  to 
changes  to  the  facility  or  procedures 
when  the  regulations  establish  other 
change  control  processes  for  such 
changes. 

Paragraph  (d):  This  paragraph 
contains  the  recordkeeping 
requirements  and  reporting 
requirements.  In  the  final  rule, 
subsection  numbers  were  included  for 
clarity.  For  records,  the  rule  is  revised 
to  refer  to  the  records  of  determinations 
of  the  need  for  license  or  certificate  of 
compliance  (CoC)  amendments,  rather 
than  to  records  involving  unreviewed 
s£ifety  question  determinations.  The 
time  frame  for  submitting  simimary 
reports  in  (renumbered)  paragraph  (d)(2) 
was  revised  from  12  months  to  24 
months.  The  filing  requirements  for  the 
summary  reports  are  modified  to  be 
consistent  with  §  72.4 
(Communications). 

Paragraphs  (d)(3),  (d)(4)  and  (d)(5) 
contain  record  retention  requirements. 
The  retention  requirements  for  changes 
to  procedures  and  conduct  of  tests  and 
experiments  were  revised  to  be  5  years 
(instead  of  until  termination).  These 
time  frames  are  more  consistent  with 
those  in  §  50.59,  and  also  reflect  that 
while  facility  changes  need  to  be 
maintained  until  termination,  other 
records  are  of  less  importance  after  a 
period  of  time  such  as  5  years. 
Paragraph  (d)(3)(i)  and  (d)(3)(ii)  are 
renumbered  and  clarified  with  respect 
to  when  records  no  longer  need  to  be 
maintained. 

New  paragraph  (d)(6)  requires 
licensees  who  make  changes  under 
§  72.48  to  provide  copies  of  the  records 
of  such  changes  to  the  certificate  holder 
for  the  cask,  and  for  the  certificate 
holders  who  make  changes  to  provide 
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records  to  the  general  and  specific 
licensees  using  that  cask,  within  60  days 
of  implementing  the  changes. 

10  CFR  72.56 

Existing  §  72.48(c)(2)  is  being 
relocated  into  this  section.  This  is  a 
parallel  change  to  that  for  §§  50.59  and 
50.90.  The  Commission  is  placing  the 
requirements  for  changes  to  license 
conditions  in  the  rule  section  on 
amendments  to  licenses  instead  of  in 
the  section  on  changes  to  the  facility. 

10  CFR  72.70 

This  section  contains  requirements  for 
updating  of  safety  analysis  reports  by 
licensees.  Section  72.70  was  reformatted 
and  revised  to  conform  more  closely 
with  the  update  requirements  in 
§  50.71(e),  as  well  as  those  in  (new) 
§  72.248.  The  update  frequency  is  being 
revised  from  12  months  to  24  months. 
Paragraphs  (a)  and  (b)  are  being  revised 
to  use  the  terms  "Final  Safety  Analysis 
Report,"  "FSAR,"  and  "as  updated." 
Paragraph  (a)  is  also  being  revised  to 
indicate  the  original  FSAR  for  a  specific 
licensee  will  be  submitted  within  90 
days  of  issuance  of  the  license.  Final 
analyses  associated  with  completion  of 
construction  or  preoperational  testing 
will  be  provided  in  the  next  periodic 
update  of  the  FSAR.  The  requirement 
for  a  licensee  to  submit  a  FSAR  90  days 
before  planned  receipt  of  spent  fuel  has 
been  removed,  in  lieu  of  a  notification 
under  §  72.80(g)  by  the  licensee  90  days 
before  ISFSI  operation  commences.  The 
section  is  also  being  revised  to  add  the 
requirement  that  changes  to  procedures 
be  reflected  in  the  periodic  updates  of 
the  FSAR.  New  paragraph  (c)  is  being 
added  to  provide  requirements  on 
submitting  revisions  to  the  FSAR  for 
specific  licensees,  including  provisions 
for  replacement  pages,  a  cut  off  date  for 
changes,  time  frame  to  file,  and 
provisions  for  lipdating  if  no  changes 
were  made. 

10  CFR  72.80 

New  paragraph  (g)  is  being  added  to 
this  section  to  require  a  specific  licensee 
to  notify  the  NRC  at  least  90  days  in 
advance  of  its  readiness  to  commence 
ISFSI  (or  MRS)  operations  This 
requirement  replaces  a  requirement  in 
present  §  72.70(a)  that  an  FSAR  be 
submitted  to  the  Commission  at  least  90 
days  prior  to  the  planned  receipt  of 
spent  fuel  or  high-level  waste.  This 
requirement  thus  ensures  that  the  NRC 
is  informed  in  advance  of  licensee  plans 
to  use  the  facility  so  that  appropriate 
oversight  activities  can  be  conducted. 


10  CFR  72.86 

Paragraph  (b)  currently  includes  those 
sections  under  which  criminal  sanctions 
are  not  issued.  This  paragraph  is  being 
revised  to  add  §§  72.244  and  72.246  as 
a  conforming  change  to  reflect  that 
certificate  holders  who  fail  to  comply 
with  these  new  sections  would  not  be 
subject  to  the  criminal  penalty 
provisions  of  section  223  of  the  Atomic 
Energy  Act  (AEA).  New  §  72.248  has  not 
been  included  in  paragraph  (b)  to  reflect 
that  certificate  holders  who  Ml  to 
comply  with  this  new  section  would  be 
subject  to  the  criminal  penalty 
provisions  of  section  223  of  the  AEA. 

10  CFR  72.212(b)(2) 

Paragraph  (b)(2)(i)  retains  the  current 
rule  language  but  has  been  renimibered 
and  reordered  for  clarity  as  a  result  of 
the  addition  of  paragraph  (b)(2)(ii). 
Paragraph  (b)(2)(ii)  was  added  to  require 
that  the  general  licensee  evaluate  any 
changes  to  the  written  evaluations 
required  by  §  72.212  using  the 
requirements  of  §  72.48(c). 

10  CFR  72.212(b)(4) 

The  change  to  this  section  is  to 
conform  the  reference  to  §  50.59 
provisions,  specifically  to  change  from 
the  terminology  of  unreviewed  safety 
question  to  referring  to  the  need  for  a 
license  amendment  for  the  fecility  (that 
is,  the  reactor  facility  at  whose  site  the 
independent  spent  fiiel  storage 
installation  is  located). 

10  CFR  72.216 

In  the  proposed  rule,  a  new  paragraph 
(d)  woiild  have  been  added  to  present 
requirements  for  a  general  Licensee  to 
submit  annual  updates  to  a  final  safety 
analysis  report  (FSAR)  for  the  cask  or 
casks  approved  for  spent  fuel  storage 
that  are  used  by  the  general  Ucensee.  In 
the  final  rule,  this  section  was 
withdrawn  because  the  Commission 
concluded  that  it  was  not  necessary  for 
general  licensees  to  submit  updates  to 
the  safety  analysis  report  for  the 
approved  cask  design  that  they  are  using 
for  storage. 

10  CFR  72.244 

This  new  section  presents 
requirements  for  how  a  certificate 
holder  is  to  submit  an  application  to 
amend  the  certificate  of  compliance 
(CoC).  This  section  is  similar  to  the 
requirements  in  §  72.56  for  licensees  to 
apply  for  an  amendment  to  their  license. 

10  CFR  72.246 

This  new  section  presents 
requirements  for  approval  of  an 
amendment  to  a  CoC.  This  section  is 
similar  to  the  requirements  in  §  72.58 


for  approval  of  an  amendment  to  a 
license. 

10  CFR  72.248 

This  new  section  presents 
requirements  for  submittal  of  periodic 
updates  to  an  FSAR  associated  with  the 
design  of  a  spent  fuel  storage  cask 
which  has  been  issued  a  CoC.  This  new 
section  also  states  that  the  changes  to 
procediues  and  SSC  associated  with  the 
spent  fuel  storage  cask  and  which  are 
made  pursuant  to  §  72.48  would  be 
included  in  the  update.  This  section  is 
similar  to  the  requirements  in  §  72.70 
for  submission  of  updates  to  the  FSAR 
associated  with  a  part  72  license  and  to 
the  requirements  in  §  50.71(e)  for  power 
reactor  FSAR  updates. 

IV.  Finding  of  No  Significant 
Environmental  Impact 

The  Commission  has  determined 
imder  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
Commission's  regulations  in  subpart  A 
of  10  CFR  part  51,  that  this  rule,  as 
adopted,  will  not  have  a  significant 
impact  on  the  environment.  The  rule 
changes  are  of  two  types:  those  that 
relate  to  the  processes  for  evaluating 
and  approving  changes  to  licensed 
facilities  and  those  tibat  involve  the 
degree  of  potential  change  in  safety  for 
which  changes  can  proceed  without 
NRC  review.  The  process  changes  will 
make  it  more  likely  that  planned 
changes  are  properly  reviewed  and 
approved  by  NRC  when  necessary.  With 
respect  to  the  criteria  changes,  oiily 
minimal  increases  in  frequencies  of 
postulated  design  basis  accidents  will 
be  allowed  without  prior  NRC  review. 
All  changes  to  the  Technical 
Specifications,  which  are  the  operating 
limits  and  other  parameters  of  most 
immediate  concern  for  public  health 
and  safety,  will  continue  to  require  prior 
NRC  review  and  approval.  Changes  to 
the  facility  that  would  involve  an 
accident  of  a  different  type  from  any 
already  analyzed  require  prior  approval. 
Further,  changes  that  result  in  more 
than  minimal  increases  in  radiological 
consequences  will  continue  to  require 
prior  NRC  approval,  including  NRC 
consideration  as  to  whether  there  is  a 
potential  impact  on  the  environment. 
Therefore,  the  Commission  concludes 
that  there  will  be  no  significant  impact 
on  the  environment  from  this  rule.  This 
discussion  constitutes  the 
environmental  assessment  and  finding 
of  no  significant  impact  for  this 
rulemaking. 

V.  Paperwork  Reduction  Act  Statement 

This  rule  amends  information 
collection  requirements  that  are  subject 
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to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  The  proposed 
rule  was  submitted  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  of  the  information  collection 
requirements.  Existing  requirements 
were  approved  by  the  Office  of 
Management  and  Budget  approval 
numbers  3150-0011  and  3150-0132. 

The  rule  changes  affect  information 
collection  requirements  through  the 
existing  reporting  requirements  in 
§  50.59  for  a  siunmary  report  of  changes, 
tests  and  experiments,  performed  under 
the  authority  of  §  50.59  as  well  as 
recordkeeping  requirements.  Similar 
requirements  exist  in  §  72.48  for 
licensees  under  part  72.  In  addition, 
revisions  are  being  made  to  the 
requirements  in  §  72.70  and  (new) 
72.248  for  submittal  of  updates  to  the 
safety  analysis  reports.  Further,  the  final 
rule  establishes  recordkeeping  and 
reporting  requirements  for  CoC  holders 
who  make  changes- to  an  approved 
storage  cask  design  in  accordance  with 
§  72.48. 

The  public  reporting  burden  for  this 
information  collection  request  was 
estimated  in  the  proposed  rule  to 
average  3100  hoiu^  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  information  collection. 
The  Commission  had  estimated  that 
there  would  be  only  a  slight  increase  in 
biuden  associated  with  these  proposed 
changes  over  the  existing  biuden.  For 
the  &ial  rule,  certain  of  the  provisions 
that  might  have  resulted  in  an  increase 
in  burden  have  been  removed;  therefore, 
the  Conunission  now  concludes  that  the 
final  rule  would  result  in  an  overall 
reduction  in  reporting  and 
recordkeeping  burden,  other  than  for  the 
estimated  effort  required  for  a  one-time 
revision  to  procedures  and  training. 
Therefore,  the  present  estimate  of  the 
public  reporting  burden  for  this 
information  collection  request  imder  the 
final  rule  is  2900  hours  per  response. 

Pablic  Protection  Notification 

If  a  means  used  to  impose  an 
information  collection  does  not  display 
a  currently  valid  0MB  control  number, 
the  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to  the  infonnatiDn  collection. 

VI.  Regulatory  Analysis 

The  Commission  has  prepared  a 
regulatory  analysis  for  this  rulemaking. 
The  analysis  sets  forth  the  objectives  of 
the  rulemaking,  the  alternatives 
considered,  and  examines  the  values 
and  impacts  of  the  alternatives 


considered  by  the  Commission.  The 
alternatives  considered  in  this  analysis 
include  no  action,  issuance  of  guidance 
only,  or  rulemaking.  The  analysis  is 
available  for  inspection  in  the  NRC 
Public  Document  Room,  2120  L  Street 
NW.,  (Lower  Level),  Washington,  D.C. 

Vn.  Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980.  (5  U.S.C. 
605(b)),  the  Commission  certifies  that 
this  rule  will  not,  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  This  rule 
affects  only  the  licensing,  operation  and 
decommissioning  of  nuclear  power 
plants,  nonpower  reactors,  and 
independent  spent  fuel  storage  facilities 
(including  cask  certificate  holders).  The 
companies  that  own  these  facilities  do 
not  fall  within  the  scope  of  the 
definition  of  "small  entities"  set  forth  in 
the  Regulatory  Flexibility  Act  or  the 
Small  Business  Size  Standards  set  out  in 
regulations  issued  by  the  Small 
Business  Administration  at  13  CFR  part 
121. 

VnirBackfit  Analysis  '' 

The  Conunission  has  evaluated  these 
rule  changes  under  the  backfitting 
requirements  in  §§  50.109  and  72.62. 
The  Commission  does  not  regard  the 
changes  to  be  backfits  as  defined  in 
§§  50.109(a)(1)  and  72.62(a),  as 
applicable.  Accordingly,  a  backfit 
analysis  applicable  to  these  changes  has 
not  been  prepared.  However,  the 
Commission  has  prepared  a  regulatory 
analysis  which  sets  forth  the  objectives 
of  the  rulemaking  changes,  the 
alternatives  that  were  considered,  and 
the  expected  benefits  and  costs 
associated  with  the  rulemaking  changes. 
The  Conunission  regards  this  analysis  as 
providing  for  a  disciplined  approach  for 
evaluating  the  impacts  of  the  proposed 
changes,  which  satisfies  the  underlying 
piuposes  of  the  backfitting  requirements 
in  §§50.109  and  72.62. 

Changes  to  Section  50.59 

Section  50.59  defines  the 
circumstances  imder  which  holders  of 
nuclear  power  plant  operating  licenses 
may  make  changes  to  and  conduct  tests 
or  experiments  at  their  facilities  without 
prior  NRC  review  and  approval.  In  this 
rulemaking,  new  definitions  are  added 
to  §  50.59  (e.g.,  the  definitions  for 
"change,"  and  "facility  as  described  in 
the  final  safety  analysis  report  (as  . 
updated)"),  and  the  structure  and 
language  of  the  rule  were  modified  (e.g., 
the  addition  of  a  new  applicability 
section,  and  the  removal  of  the  term, 
"imreviewed  safety  question").  These 
changes  constitute  clarifications  of  the 


existing  rule,  and  codification  of 
existing  NRC  practice  and 
interpretations  of  terminology  which  are 
undefined  by  the  ciurent  rule. 
Clarifications  and  codification  of 
existing  NRC  interpretation  and  practice 
do  not  constitute  a  generic  backfit 
(although  the  application  of  the  revised 
rule  may  constitute  a  plant-specific 
backfit).  The  new  criteria  in 
§50.59(c)(2){i),  (ii),  (iii),.(iv),  (v)  and  (vi) 
are  being  added  primarily*  for  the 
piupose  of  providing  additional 
flexibility  to  licensees  to  make  changes 
and  conduct  tests  without  having  to 
obtain  prior  NRC  review  and  approval. 
Each  of  these  changes  constitute 
permissive  relaxations  ^  from  the 
superseded  §  50.59{a)(2){i)  and  (ii) 
criteria.  Permissive  relaxations  are  not 
considered  to  be  backfits,  inasmuch  as 
a  licensee  will  continue  to  be  in 
compliance  with  the  final  rule  even  if  it 
uses  its  existing  procedures  and  the 
superseded  criteria  for  implementing 
§  50.59.  The  new  criteria  in 
§  50.59(c)(2)(vii)  and  (viii)  together 
constitute  replacements  for  the 
superseded  §50.59(a)(2)(iii)  criterion  on 
"margin  of  safety."  As  noted  in  Section 
J,  these  two  criteria  together,  in  place  of 
a  criterion  on  margin  of  safety, 
explicitly  cover  those  margins  that  the 
Commission  believes  are  important  to 
address  in  this  evaluation  process — the 
first  being  the  margin  that  exists  in  the 
limits  that  are  to  be  met,  and  the  second 
being  the  margin  that  exists  from  the 
conservatisms  included  in  the  methods 
used  to  demonstrate  that  requirements 
are  met.  The  replacement  criteria  were 
thus  developed  to  accomplish  two 
complementary  goals:  (1)  Defining  with 
more  precision  the  important  safety 
margins  which  should  be  the  focus  of  a 
§  50.59  determination,  rather  than  the 
problematic  term,  "margin  of  safety  as 
defined  in  the  basis  for  any  technical 
specification;"  and  (2)  assuring  that  the 
relaxations  embodied  in  the  ^ 

§  50.59(c)(2)(i),  (ii),  (iii),  (iv),  (v)  and  (vi) 
criteria  will  not  result  in  changes 
approaching  the  adequate  protection 
threshold  without  prior  NRC  review  and 
approval.  As  such,  the  new  criteria  (vii) 
and  (viii)  are  fundamentally  part  of  the 
overall  regulatory  scheme  in  the 
revisions  to  §  50.59  which  relax  and 
clarify  the  thresholds  for  licensee- 
initiated  changes  and  tests  requiring 


'In  some  cases,  these  changes  coincide  with  other 
changes  intended  to  clarify  and  codify  existing 
practice,  and  to  make  the  rule  easier  to  understand 
[e.g..  separating  the  "frequency  of  occurrence"  of  an 
accident  from  the  "consequences"  of  an  accident  as 
a  criterion  for  NRC  review  and  approval. 

^"Permissive"  relaxations  are  relaxations  v^hich 
licensees  may  voluntarily  choose  (but  are  not 
compelled)  to  comply. 
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prior  NRC  review  and  approval  before 
their  implementation.  In  siun,  the 
Commission  has  determined  that  the 
changes  to  §  50.59  constitute 
clarifications  and  codifications  of 
existing  practices,  or  constitute 
permissive  relaxations  from  the  existing 
§  50.59  criteria,  and  therefore  do  not 
constitute  backfits  as  defined  in 
§  50.109(a)(1). 

Changes  to  Part  72 

Section  72.48  defines  the 
circumstances  imder  which  a  holder  of 
a  ISFSI  license  may  make  changes  and 
conduct  tests  and  experiments, 
analogous  to  the  criteria  in  §  50.59.  The 
change  to  §  72.48  will  conform  the 
criteria  for  ISFSI  and  storage  cask 
changes  to  that  in  §  50.59.  Therefore,  as 
with  the  changes  to  §  50.59,  the  changes 
to  §  72.48  constitute  a  permissive 
relaxation  as  compared  with  the  existing 
criteria  in  §  72.48.  Furthermore,  there 
will  be  consistency  in  regulatory 
approach  in  changes  to  nuclear  power 
plants  and  ISFSIs.  Such  consistency  is 
appropriate  since  most  ISFSIs  are 
licensed  to  nuclear  power  plant 
licensees;  there  are  resource  efficiencies 
for  such  licensees  using  the  same 
criteria  for  evaluating  changes,  tests  and 
experiments.  The  change  criteria  in 
§  72.48  are  also  extended  by  the  final 
rule  to  holders  of  CoCs.,  which 
contributes  to  regulatory  stability  and 
predictability  since  known  standards 
will  be  utilized  in  determining  whether 
a  change  to  a  CoC  may  be  made  without 
prior  NRC  review  and  approval.  The 
existing  backfitting  provision  in  §  72.62 
only  apply  to  licensees  and  not  to  CoC 
holders.  However,  even  if  the  backfitting 

K revisions  in  §  72.62  applied  to  CoC 
olders,  the  changes  in  §  72.48  would 
not  be  regarded  as  backfits  since  the 
extension  of  §  72.48  to  CoC  holders 
represents  a  permissive  relaxation.  For 
similar  reasons,  the  changes  in  part  72 
applicable  to  CoC  holders,  which  are 
necessary  to  support  the  extension  of 
the  change  criteria  in  §  72.48  to  CoC 
holders,  are  not  considered  to  be 
backfits  under  §  72.62. 

The  Commission  is  deferring 
consideration  of  conforming  changes  to 
the  design  certifications  in  part  52, 
appendices  A  and  B^  which  are  the 
design  certifications  for  the  ABWR  and 
System  80+  designs.  The  Commission 
will  conduct  a  broader  rulemaking  to 
amend  part  52,  whose  purpose  will  be 
to  correct  typographic  errors,  clarify 
language,  and  reflect  lessons  learned  as 
a  result  of  the  ABWR,  System  80+,  and 
AP600  design  certification  rulemakings. 
If  conforming  changes  to  appendices  A 
and  B  are  made,  in  a  future  rulemaking, 
the  Commission  regards  this  rulemaking 


amending  §  50.59  as  satisfying  the 
Commission's  obligations  imder  the 
backfit  rule  for  any  conforming  changes 
made  to  part  52,  inasmuch  as  Qie 
backfitting  issues  associated  with  the 
adoption  of  the  new  criteria  are  being 
addressed  in  this  rulemaking. 

IX.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement  ' 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB. 

X.  National  Technology  Transfer  and 
Advancement  Act 

The  National  Technology  Transfer 
and  Advancement  Act  of  1995,  Pub.  L. 
104-113,  requires  that  Federal  agencies 
use  technical  standards  developed  by  or 
adopted  by  voluntary  consensus 
standards  bodies  imless  the  use  of  such 
a  standard  is  inconsistent  with 
applicable  law  or  otherwise  impractical. 
There  are  no  consensus  standards  that 
apply  to  the  change  control  process 
requirements  established  in  this 
rulemaking.  Thus  the  provisions  of  the 
Act  do  not  apply  to  this  rulemaking. 

XI.  Criminal  Penalties 

For  the  piuposes  of  section  223  of  the 
Atomic  Energy  Act  (AEA),  the 
Commission  is  issuing  this  rule  to 
amend  10  CFR  part  50:50.59,  :  50.66, 
and  :50.71;  and  10  CFR  part  72:72.48, : 
72.70,  :72.212,  and  :72.248,  under  one 
or  more  of  sections  161b,  161i,  or  161o 
of  the  AEA.  Willful  violations  of  the 
rule  would  be  subject  to  criminal 
enforcement. 

Xn.  Compatibility  of  Agreement  State 
Regulations 

Under  the  "Policy  Statement  on 
Adequacy  and  Compatibility  of 
Agreement  State  Programs"  approved  by 
the  Commission  on  June  30, 1997,  and 
published  in  the  Federal  Register  (62 
FR  46517,  September  3, 1997),  this  rule 
is  classified  as  compatibility  Category 
"NRC."  Compatibility  is  not  required  for 
Category  "NRC"  regulations.  The  NRC 
program  elements  in  this  category  are 
those  that  relate  directly  to  areas  of 
regulation  reserved  to  the  NRC  by  the 
AEA  or  the  provisions  of  Title  10  of  the 
Code  of  Federal  Regulations,  and 
although  an  Agreement  State  may  not 
adopt  program  elements  reserved  to 
NRC,  it  may  wish  to  inform  its  licensees 
of  certain  requirements  via  a  mechanism 
that  is  consistent  with  the  particular 
State's  administrative  procedure  laws, 


but  that  does  not  confer  regulatory 
authority  on  the  State. 

List  of  Subjects 

10  CFR  Part  50 

Antitrust,  Classified  information, 
Criminal  penalties.  Fire  protection. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Radiation 
protection.  Reactor  siting  criteria, 
Reporting  and  record  keepiag 
requirements. 

10  CFR  Part  72 

Criminal  penalties.  Manpower 
training  programs.  Nuclear  materials. 
Occupational  safety  and  health. 
Reporting  and  recordkeeping 
requirements,  Security  measures.  Spent 
fuel. 

For  the  reasons  set  out  in  the 
preamble  and  imder  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  parts  50  and  72. 

PART  50— DOMESTIC  UCENSING  OF 
PRODUCTION  AND  UTIUZATION 
FACILITIES 

1 .  The  authority  citation  for  part  50 
continues  to  read  as  follows: 

Authmity:  Sees.  102, 103, 104,  IDS,  161, 
182, 183, 186, 189,  68  Stat.  936,  937,  938, 
948,  953,  954,  955, 956,  as  amended,  sec. 
234,  83  Stat.  444,  as  amended  (42  U.S.C. 
2132,  2133.  2134,  2135,  2201,  2232,  2233, 
2236.  2239.  2282);  sees.  201,  as  amended, 
202,  206,  88  Stat.  1242,  as  amended,  1244, 
1246,  (42  U.S.C.  5841.  5842.  5846). 

Section  50.7  also  issued  under  Pub.  L.  95- 
601,  sec.  10,  92  Stat.  2951,  as  amended  by 
Pub.  L.  102-486,  sec.  2902, 106  Stat.  3123, 
(42  U.S.C.  5851).  Sections  50.10  also  issued 
under  sees.  101, 185,  68  Stat.  936.  955,  as 
amended  (42  U.S.C.  2131,  2235);  sec.  102, 
Pub.  L.  91-190,  83  Stat.  853  (42  U.S.C.  4332). 
Sections  50.13,  50.54(dd),  and  50.103  also 
issued  under  sec.  108, 68  Stat.  939,  as 
amended  (42  U.S.C.  2138).  Sections  50.23, 
50.35,  50.55,  and  50.56  also  issued  under  sec. 
185,  68  Stat.  955  (42  U.S.C.  2235).  Sections 
50.33a,  50.55a,  and  Appendix  Q  also  issued 
under  sec.  102,  Pub.  L.  91-190,  83  Stat.  853 
(42  U.S.C.  4332).  Sections  50.34  and  50.54 
also  issued  under  sec.  204,  88  Stat.  1245  (42 
U.S.C.  5844).  Sections  50.58,  50.91,  and 
50.92  also  issued  under  Pub.  L.  97-415,  96 
Stat.  2073  (42  U.S.C.  2239).  Sections  50.78 
also  issued  imder  see.  122,  68  Stat.  939  (42 
U.S.C.  2152).  Sections  50.80,  50.81  also 
issued  under  sec.  184,  68  Stat.  954,  as 
amended  (42  U.S.C.  2234).  Appendix  F  also 
issiied  under  see.  187,  66  Stat.  955  (42  U.S.C. 
2237). 

2.  Section  50.59  is  revised  to  read  as 
follows: 
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§  50.59    Changes,  tests,  and  experiments. 

(a)  Definitions  for  the  purposes  of  this 
section: 

(1)  Change  means  a  modification  or 
addition  to,  or  removal  from,  the  facility 
or  procedures  that  affects  a  design 
function,  method  of  performing  or 
controlling  the  function,  or  an 
evaluation  that  demonstrates  that 
intended  functions  will  be 
accomplished. 

(2)  Departure  from  a  method  of 
evaluation  described  in  the  FSAR  (as 
updated)  used  in  establishing  the  design 
bases  or  in  the  safety  analyses  means: 

(i)  Changing  any  of  the  elements  of 
the  method  described  in  the  FSAR  (as 
updated)  unless  the  results  of  the 
analysis  are  conservative  or  essentially 
the  same;  or 

(ii)  Changing  from  a  method  described 
in  the  FSAR  to  another  method  imless 
that  method  has  been  approved  by  NRC 
for  the  intended  application. 

(3)  Facility  as  described  in  the  final 
safety  analysis  report  (as  updated) 
means: 

(i)  The  structures,  systems,  and 
components  (SSC)  that  are  described  in 
the  final  safety  analysis  report  (FSAR) 
(as  updated), 

(ii)  The  design  and  performance 
requirements  for  such  SSCs  described  in 
the  FSAR  (as  updated),  and 

(iii)  The  evaluations  or  methods  of 
evaluation  included  in  the  FSAR  (as 
updated)  for  such  SSCs  virhich 
demonstrate  that  their  intended 
function(s)  will  be  accomplished. 

(4)  Final  Safety  Analysis  Report  (as 
updated)  means  the  Final  Safety 
Analysis  Report  (or  Final  Hazards 
Summary  Report)  submitted  in 
accordance  with  §  50.34,  as  amended 
and  supplemented,  and  as  updated  per 
the  requirements  of  §  50.71(e)  or 

§  50.71(f),  as  applicable. 

(5)  Procedures  as  described  in  the 
final  safety  analysis  report  (as  updated) 
means  those  procedures  that  contain 
information  described  in  the  FSAR  (as 
updated)  such  as  how  structxues, 
systems,  and  components  are  operated 
and  controlled  (including  assiuned 
operator  actions  and  response  times). 

(6)  Tests  or  experiments  not  described 
in  the  final  safety  analysis  report  (as 
updated)  means  any  activity  where  any 
structxue,  system,  or  component  is 
utilized  or  controlled  in  a  manner 
which  is  either: 

(i)  Outside  the  reference  boimds  of  the 
design  bases  as  described  in  the  final 
safety  analysis  report  (as  updated)  or 
^  (ii)  hiconsistent  with  the  analyses  or 
descriptions  in  the  final  safety  analysis 
report  (as  updated). 

(b)  Applicability.  This  section  applies 
to  each  holder  of  a  license  authorizing 


operation  of  a  production  or  utilization 
facility,  including  the  holder  of  a  license 
authorizing  operation  of  a  nuclear 
power  reactor  that  has  submitted  the 
certification  of  permanent  cessation  of 
operations  required  imder  §  50.82(a)(1) 
or  a  reactor  licensee  whose  licente  has 
been  amended  to  allow  possession  but 
not  operation  of  the  facility. 

(c)(1)  A  licensee  may  make  changes  in 
the  facility  as  described  in  the  final 
safety  analysis  report  (as  updated),  make 
changes  in  the  procedures  as  described 
in  the  final  safety  analysis  report  (as 
updated),  and  conduct  tests  or 
experiments  not  described  in  the  final 
safety  analysis  report  (as  updated) 
without  obtaining  a  license  amendment 
pursuant  to  §  50.90  only  if: 

(i)  A  change  to  the  technical 
specifications  incorporated  in  the 
license  is  not  required,  and 

(ii)  The  change,  test,  or  experiment 
does  not  meet  any  of  the  criteria  in 
paragraph  (c)(2)  of  this  section. 

(2)  A  licensee  shall  obtain  a  license 
amendment  piusuant  to  §  50.90  prior  to 
implementing  a  proposed  change,  test, 
or  experiment  if  the  change,  test,  or 
experiment  would: 

(i)  Result  in  more  than  a  minimal 
increase  in  the  frequency  of  occurrence 
of  an  accident  previously  evaluated  in 
the  final  safety  analysis  report  (as 
updated); 

(ii)  Result  in  more  than  a  minimal 
increase  in  the  likelihood  of  occiuxence 
of  a  malfunction  of  a  structure,  system, 
or  component  (SSC)  important  to  safety 
previously  evaluated  in  the  final  safety 
analysis  report  (as  updated); 

(iii)  Result  in  more  than  a  minimal 
increase  in  the  consequences  of  an 
accident  previously  evaluated  in  the 
final  safety  analysis  report  (as  updated); 

(iv)  Result  in  more  than  a  minimal 
increase  in  the  consequences  of  a 
malfunction  of  an  SSC  important  to 
safety  previously  evaluated  in  the  final 
safety  analysis  report  (as  updated); 

(v)  Create  a  possibility  for  an  accident 
of  a  different  type  than  any  previously 
evaluated  in  the  final  safety  analysis 
report  (as  updated); 

(vi)  Create  a  possibility  for  a 
malfunction  of  an  SSC  important  to 
safety  with  a  different  result  than  any 
previously  evaluated  in  the  final  safety 
analysis  report  (as  updated); 

(vii)  Result  in  a  design  basis  limit  for 
a  fission  product  barrier  as  described  in 
the  FSAR  (as  updated)  being  exceeded 
or  altered;  or 

(viii)  Result  in  a  departure  from  a 
method  of  evaluation  described  in  the 
FSAR  (as  updated)  used  in  establishing 
the  design  bases  or  in  the  safety 
analyses. 


(3)  In  implementing  this  paragraph, 
the  FSAR  (as  updated)  is  considered  to 
include  FSAR  changes  resulting  from 
evaluations  performed  pursuant  to  this 
section  and  analyses  performed 
pursuant  to  §  50.90  since  submittal  of 
the  last  update  of  the  final  safety 
analysis  report  pursuant  to  §  50.71  of 
this  part. 

(4)  The  provisions  in  this  section  do 
not  apply  to  changes  to  the  facility  or 
procedures  when  the  applicable 
regulations  establish  more  specific 
criteria  for  accomplishing  such  changes. 

(d)(1)  The  licensee  shall  maintain 
records  of  changes  in  the  facility,  of 
changes  in  procedures,  and  of  tests  and 
experiments  made  pursuant  to 
paragraph  (c)  of  this  section.  These 
records  must  include  a  written 
evaluation  which  provides  the  bases  for 
the  determination  that  the  change,  test, 
or  experiment  does  not  require  a  license 
amendment  pvirsuant  to  paragraph  (c)(2) 
of  this  section. 

(2)  The  licensee  shall  submit,  as 
specified  in  §  50.4,  a  report  containing 
a  brief  description  of  any  changes,  tests, 
and  experiments,  including  a  summary 
of  the  evaluation  of  each.  A  report  must 
be  submitted  at  intervals  not  to  exceed 
24  months. 

(3)  The  records  of  changes  in  the 
facility  must  be  maintained  until  the 
termination  of  a  license  issued  piu^uant 
to  this  part  or  the  termination  of  a 
license  issued  pursuant  to  10  CFR  part 
54,  whichever  is  later.  Records  of 
changes  in  procedures  and  records  of 
tests  and  experiments  must  be 
maintained  for  a  period  of  5  years. 

3.  In  §  50.66,  paragraph  (b), 
introductory  text,  paragraphs  (b)(4), 
(c)(2),  and  (c){3)(iii)  are  revised  to  read 
as  follows: 

§  50.66    Requirements  for  thermal 
annealing  of  the  reactor  pressure  vessel. 

***** 

(b)  Thermal  Aimealing  Report.  The 
Themlal  Annealing  Report  must 
include:  a  Thermal  Annealing  Operating 
Plan;  a  Requalification  Inspection  and 
Test  Program;  a  Fracture  Toughness 
Recovery  and  Reembrittlement  Trend 
Assurance  Program;  and  an 
Identification  of  Changes  Requiring  a 
License  Amendment. 

(1)*  *  * 

(4)  Identification  of  Changes 

Requiring  a  License  Amendment.  Any 
changes  to  the  facility  as  described  in 
the  final  safety  analysis  report  (as 
updated)  which  requires  a  license 
amendment  pursuant  to  §  50.59(c)(2)  of 
this  part,  and  any  changes  to  the 
Technical  Specifications,  which  are 
necessary  to  either  conduct  the  thermal 
annealing  or  to  operate  the  nuclear 
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power  reactor  following  the  annealing 
must  be  identified.  The  section  shall 
demonstrate  that  the  Commission's 
requirements  continue  to  be  complied 
with,  and  that  there  is  reasonable 
assurance  of  adequate  protection  to  the 
public  health  and  safety  following  the 
changes, 
(c)*  *  * 

(2)  If  the  thermal  annealing  was 
completed  but  the  annealing  was  not 
performed  in  accordance  with  the 
Thermal  Annealing  Operating  Plan  and 
the  Requalification  Inspection  and  Test 
Program,  the  licensee  shall  submit  a 
siunmary  of  lack  of  compliance  with  the 
Thermal  Annealing  Operating  Plan  and 
the  Requalification  Inspection  and  Test 
Program  and  a  justification  for 
subsequent  operation  to  the  Director. 
Office  of  Nuclear  Reactor  Regulation. 
Any  changes  to  the  facility  as  described 
in  the  final  safety  analysis  report  (as 
updated)  which  are  attributable  to  the 
noncompliances  and  which  require  a 
Ucense  amendment  pursuant  to 
§  50.59(c](2)  and  any  changes  to  the 
Technical  Specifications  shall  also  be 
identified. 

(i)  If  no  changes  requiring  a  license 
amendment  piirsuant  to  §  50.59(c)(2)  or 
changes  to  Technical  Specifications  are 
identified,  the  licensee  may  restart  its 
reactor  after  the  requirements  of 
paragraph  (f)(2)  of  this  section  have 
been  met. 

(ii)  If  any  changes  requiring  a  license 
amendment  pursuant  to  §  50.59(c)(2)  or 
changes  to  the  Technical  Specifications 
are  identified,  the  licensee  may  not 
restart  its  reactor  until  approval  is 
obtained  from  the  Director,  Office  of 
Nuclear  Reactor  Regulation  and  the 
requirements  of  paragraph  (f)(2)  of  this 
section  have  been  met. 

(3)  •  •  * 

(iii)  If  the  partial  annealing  was  not 
performed  in  accordance  with  the 
Thermal  Annealing  Operating  Plan  and 
the  Requalification  Inspection  and  Test 
Program,  the  licensee  shall  submit  a 
summary  of  lack  of  compliance  with  the 
Thermal  Annealing  Operating  Plan  and 
the  Requalification  Inspection  and  Test 
Program  and  a  justification  for 
subsequent  operation  to  the  Director. 
Office  of  Nuclear  Reactor  Regulation. 
Any  changes  to  the  facility  as  described 
in  the  final  safety  analysis  report  (as 
updated)  which  are  attributable  to  the 
noncompliances  and  which  require  a 
license  amendment  pursuant  to 
§  50.59(c)(2)  and  any  changes  to  the 
technical  specifications  which  are 
required  as  a  result  of  the 
noncompliances,  shall  also  be 
identified. 

(A)  If  no  changes  requiring  a  license 
amendment  pursuant  to  §  50,59(c)(2)  or 


changes  to  Technical  Specifications  are 
identified,  the  licensee  may  restart  its 
reactor  after  the  requirements  of 
paragraph  (f)(2)  of  this  section  have 
been  met. 

(B)  If  any  changes  requiring  a  license 
amendment  pursuant  to  §  50.59(c)(2)  or 
changes  to  Technical  Specifications  are 
identified,  the  licensee  may  not  restart 
its  reactor  until  approval  is  obtained 
from  the  Director,  Office  of  Nuclear 
Reactor  Regulation  and  the 
requirements  of  paragraph  (f)(2)  of  this 
section  have  been  met. 
***** 

4.  In  §  50.71,  paragraph  (e), 
introductory  text  is  revised  to  read  as 
follows: 

§  50.71    Maintenance  of  records,  making  of 
reports. 

***** 

(e)  Each  person  licensed  to  operate  a 
nuclear  power  reactor  pursuant  to  the 
provisions  of  §  50.21  or  §50.22  of  this 
part  shall  update  periodically,  as 
provided  in  paragraphs  (e)  (3)  and  (4)  of 
this  section,  the  final  safety  analysis 
report  (FSAR)  originally  submitted  as 
part  of  the  application  for  the  operating 
license,  to  assure  that  the  information 
included  in  the  report  contains  the 
latest  information  developed.  This 
submittal  shall  contain  all  the  changes 
necessary  to  reflect  information  and 
analyses  submitted  to  the  Commission 
by  the  licensee  or  prepared  by  the 
licensee  pursuant  to  Commission 
requirement  since  the  submittal  of  the 
original  FSAR.  or  as  appropriate  the  last 
update  to  the  FSAR  under  this  section. 
The  submittal  shall  include  the  effects  ^ 
of:  All  changes  made  in  the  facility  or 
procedures  as  described  in  the  FSAR;  all 
safety  analyses  and  evaluations 
performed  by  the  licensee  either  in 
support  of  approved  license 
amendments,  or  in  support  of 
conclusions  that  changes  did  not  require 
a  license  amendment  in  accordance 
with  §  50.59(c)(2)  of  this  part;  and  all 
analyses  of  new  safety  issues  performed 
by  or  on  behalf  of  the  licensee  at 
Commission  request.  The  updated 
information  shall  be  appropriately 
located  within  the  update  to  the  FSAR. 

(D*  *  * 

***** 

5.  Section  50.90  is  revised  to  read  as 
follows: 

§  50.90    Application  for  amendment  of 
iicense  or  construction  permit 

Whenever  a  holder  of  a  license  or 
construction  permit  desires  to  amend 


the  license  (including  the  Technical 
Specifications  incorporated  into  the 
license)  or  permit,  application  for  an 
amendment  must  be  filed  with  the 
Commission,  as  specified  in  §  50.4.  fully 
describing  the  changes  desired,  and 
following  as  far  as  applicable,  the  form 
prescribed  for  original  applications. 

PART72— UCENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

6.  The  authority  citation  for  part  72 
continues  to  read  as  follows: 

Authority:  Sees.  51,  53,  57,  62.  63.  65,  69, 
81, 161, 182, 183, 184, 186. 187, 189,  68  Stat. 
929,  930.  932.  933.  934,  935.  948.  953,  954. 
955.  as  amended,  sec.  234,  83  Stat.  444,  as 
amended  (42  U.S.C.  2071,  2073,  2077,  2092, 
2093,  2095,  2099,  2111,  2201,  2232,  2233, 
2234,  2236,  2237,  2238,  2282);  sec.  274,  Pub. 
L.  86-373,  73  Stat.  688,  as  amended  (42 
U.S.C.  2021):  sec.  201,  as  amended,  202,  206. 
88  Stat.  1242,  as  amended,  1244, 1246  (42 
U.S.C.  5841,  5842,  5846);  Pub.  L.  95-601,  sec. 
10,  92  Stat.  2951  (42  U.S.C.  5851);  sec.  102, 
Pub.  L.  91-190,  83  Stat.  853  (42  U.S.C.  4332); 
sees.  131, 132, 133, 135, 137, 141,  Pub.  L.  97- 
425.  96  Stat.  2229.  2230.  2232,  2241,  sec.  148, 
Pub.  L.  100-203, 101  Stat.  1330-235  (42 
U.S.C,  10151, 10152, 10153, 10155, 10157, 
10161,  10168). 

Section  72.44(g)  also  issued  under  sees. 
142(b)  and  148  (c),  (d).  Pub.  L.  100-203, 101 
Stat.  1330-232. 1330-236  (42  U.S.C. 
10162(b),  10168(c),  (dj).  Section  72.46  also 
issued  under  sec.  189,  68  Stat.  955  (42  U.S.C. 
2239);  see.  134,  Pub.  L.  97-425.  96  Stat.  2230 
(42  U.S.C.  10154).  Section  72.96(d)  also 
issued  under  sec.  145(g].  Pub.  L.  100-203, 
101  Stat  1330-235  (42  U.S.C.  10165(g)). 
Subpart  J  also  issued  under  sees.  2(2),  2(15), 
2(19),  117(a).  141(h).  Pub.  L.  97-425.  96  Stat. 
2202,  2203,  2204,  2222,  2224  (42  U.S.C. 
10101, 10137(a).  10161(h)).  Subparts  K  and  L 
are  also  issued  under  sec.  133,  98  Stat.  2230 
(42  U.S.C.  10153)  and  sec.  218(a),  96  Stat. 
2252  (42  U.S.C.  10198). 

7.  Section  72.3  is  amended  by  revising 
the  definition  for  independent  spent 
fuel  storage  installation  or  ISFSI  to  read 
as  follows: 

§72^    Definitions. 


{ne 


■  Effects  of  changes  includes  appropriate 
revisions  of  descriptions  in  the  FSAR  such  that  the 
FSAR  (as  updated)  is  complete  and  accurate. 


idependent  spent  fuel  stomge 
installation  or  ISFSI  meems  a  complex 
designed  and  constructed  for  the 
interim  storage  of  sp>ent  nuclear  fuel  and 
other  radioactive  materials  associated 
with  spent  fuel  storage.  An  ISFSI  which 
is  located  on  the  site  of  another  facility 
licensed  under  this  part  or  a  facility 
licensed  under  part  50  of  this  chapter 
and  which  shares  common  utilities  and 
services  with  such  a  facility  or  is 
physically  connected  with  such  other 
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facility  may  still  be  considered 

independent. 

*        »        •        *        » 

8.  In  §  72.9,  paragraph  (b)  is  revised  to 
read  as  follows: 

§72.9    Information  collection 
requirements:  0MB  approval. 

*****  ' 

(b)  The  approved  information 
collection  requirements  contained  in 
this  part  appear  in  §§  72.7,  72.11,  72.16, 
72.19,  72.22  through  72.34,  72.42,  72.44, 
72.48  through  72.56,  72.62,  72.70 
through  72.82,  72.90,  72.92,  72.94, 
72.98,  72.100,  72.102,  72.104,  72.108, 
72.120,  72.126,  72.140  through  72.176, 
72.180  through  72.186,  72.192,  72.206, 
72.212,  72.216,  72.218,  72.230,  72.232, 
72.234,  72.236,  72.240,  72.244,  and 
72.248. 

9.  In  §  72.24.  paragraph  (a)  is  revised 
as  follows: 

§  72.24    Contents  of  application:  Technical 
Information. 

***** 

(a)  A  description  and  safety 
assessment  of  the  site  on  which  the 
ISFSI  or  MRS  is  to  be  located,  with 
appropriate  attention  to  the  design  bases 
for  external  events.  Such  assessment 
must  contain  an  analysis  and  evaluation 
of  the  major  structures,  systems,  and 
components  of  the  ISFSI  or  MRS  that 
bear  on  the  suitability  of  the  site  when 
the  ISFSI  or  MRS  is  operated  at  its 
design  capacity.  If  the  proposed  ISFSI  or 
MRS  is  to  be  located  on  the  site  of  a 
nuclear  power  plant  or  other  licensed 
facility,  the  potential  interactions 
between  the  ISFSI  or  MRS  and  such 
other  facility — including  shared 
common  utilities  and  services — must  be 
evaluated. 
***** 

10.  Section  72.48  is  revised  to  read  as 
follows: 

§  72.48    Changes,  tests,  and  experiments, 
(a)  Definitions  for  the  purposes  of  this 
section: 

(1)  Change  means  a  modification  or 
addition  to.  or  removal  from,  the  facility 
or  spent  fuel  storage  cask  design  or 
procedures  that  affects  a  design 
function,  method  of  performing  or 
controlling  the  function,  or  an 
evaluation  that  demonstrates  that 
intended  functions  will  be 
accomplished. 

(2)  Departure  from  a  method  of 
evaluation  described  in  the  FS^  (as 
updated)  used  in  establishing  the  design 
bases  or  in  the  safety  analyses  means: 

(i)  Changing  any  of  the  elements  of 
the  method  described  in  the  FSAR  (as 
updated)  unless  the  results  of  the 


analysis  are  conservative  or  essentially 
the  same;  or 

(ii)  Changing  from  a  method  described 
in  the  FSAR  to  another  method  imless 
that  method  has  been  approved  by  NRC 
for  the  intended  application. 

(3)  Facility  means  either  an 
independent  spent  fuel  storage 
installation  (ISFSI)  or  a  Monitored 
Retrievable  Storage  facility (  MRS). 

(4)  The  facility  or  spent  fuel  storage 
cask  design  as  described  in  the  Final 
Safety  Analysis  Report  (FSAR)  (as 
updated)  means: 

(i)  The  structures,  systems,  and 
components  (SSC)  that  are  described  in 
the  FSAR  (as  updated), 

(ii)  The  design  and  performance 
requirements  for  such  SSCs  described  in 
the  FSAR  (as  updated),  and 

(iii)  The  evaluations  or  methods  of 
evaluation  included  in  the  FSAR  (as 
updated)  for  such  SSCs  which 
demonstrate  that  their  intended 
function(s)  will  be  accomplished. 

(5)  Final  Safety  Analysis  Report  (as 
updated)  means: 

(i)  For  specific  licensees,  the  Safety 
Analysis  Report  for  a  facility  submitted 
and  updated  in  accordance  with  §  72.70; 

(ii)  For  general  licensees,  the  Safety 
Analysis  Report  for  a  spent  fuel  storage 
cask  design,  as  amended  and 
supplemented;  and 

(iii)  For  certificate  holders,  the  Safety 
Analysis  Report  for  a  spent  fuel  storage 
cask  design  submitted  and  updated  in 
accordance  with  §  72.248. 

(6)  Procedures  as  described  in  the 
Final  Safety  Analysis  Report  (as 
updated)  means  those  procediues  that 
contain  information  described  in  the 
FSAR  (as  updated)  such  as  how  SSCs 
are  operated  and  controlled  (including 
assumed  operator  actions  and  response 
times). 

(7)  Tests  or  experiments  not  described 
in  the  Final  Safety  Analysis  Report  (as 
updated)  means  any  activity  where  any 
SSC  is  utilized  or  controlled  in  a 
manner  which  is  either: 

(i)  Outside  the  reference  boimds  of  the 
design  bases  as  described  in  the  FSAR 
(as  updated)  or 

(ii)  Inconsistent  with  the  analyses  or 
descriptions  in  the  FSAR  (as  updated). 

(b)  This  section  applies  to: 

(1)  Each  holder  of  a  general  or  specific 
license  issued  imder  this  part,  and 

(2)  Each  holder  of  a  Certificate  of 
Compliance  (CoC)  issued  under  this 
part. 

(c)(1)  A  licensee  or  certificate  holder 
may  make  changes  in  the  facility  or 
spent  fuel  storage  cask  design  as 
described  in  the  FSAR  (as  updated), 
make  changes  in  the  procedures  as 
described  in  the  FSAR  (as  updated),  and 
conduct  tests  or  experiments  not 


described  in  the  FSAR  (as  updated), 
without  obtaining  either: 

(i)  A  license  amendment  pursuant  to 
§  72.56  (for  specific  licensees)  or 

(ii)  A  CoC  amendment  submitted  by 
the  certificate  holder  pursuant  to 
§  72.244  (for  general  licensees  and 
certificate  holders)  if: 

(A)  A  change  to  the  technical 
specifications  incorporated  in  the 
specific  license  is  not  required;  or 

(B)  A  change  in  the  terms,  conditions, 
or  specifications  incorporated  in  the 
CoC  is  not  required;  and 

(C)  The  change,  test,  or  experiment 
does  not  meet  any  of  the  criteria  in 
paragraph  (c)(2)  of  this  section. 

(2)  A  specific  licensee  shall  obtain  a 
license  amendment  pursuant  to  §  72.56, 
a  certificate  holder  shall  obtain  a  CoC 
amendment  pursuant  to  §  72.244,  and  a 
general  licensee  shall  request  that  the 
certificate  holder  obtain  a  CoC 
amendment  pursuant  to  §  72.244.  prior 
to  implementing  a  proposed  change, 
test,  or  experiment  if  the  change,  test,  or 
experiment  would:  • 

(il  Result  in  more  than  a  minimal 
increase  in  the  frequency  of  occurrence 
of  an  accident  previously  evaluated  in 
the  FSAR  (as  updated); 

(ii)  Result  in  more  than  a  minimal 
increase  in  the  likelihood  of  occurrence 
of  a  malfunction  of  a  system,  structure, 
or  component  (SSC)  important  to  safety 
previously  evaluated  in  the  FSAR  (as 
updated); 

(iii)  Result  in  more  than  a  minimal 
increase  in  the  consequences  of  an 
accident  previously  evaluated  in  the 
FSAR; 

(iv)  Result  in  more  than  a  minimal 
increase  in  the  consequences  of  a 
malfunction  of  an  SSC  important  to 
safetj'  previously  evaluated  in  the  FSAR 
(as  updated); 

(v)  Create  a  possibility  for  an  accident 
of  a  different  type  than  any  previously 
evaluated  in  the  FSAR  (as  updated); 

(vi)  Create  a  possibility  for  a 
malfunction  of  an  SSC  important  to 
safety  with  a  different  result  than  any 
previously  evaluated  in  the  FSAR  (as 
updated); 

(vii)  Result  in  a  design  basis  limit  for 
a  fission  product  barrier  being  exceeded 
or  altered  as  described  in  the  FSAR  (as 
updated);  or 

(viii)  Result  in  a  departure  from  a 
method  of  evaluation  described  in  the 
FSAR  (as  updated)  used  in  establishing 
the  design  bases  or  in  the  safety 
analyses. 

(3)  In  implementing  this  paragraph, 
the  FSAR  (as  updated)  is  considered  to 
include  FSAR  changes  resulting  from 
evaluations  performed  pm^uant  to  this 
section  and  analyses  performed 
pursuant  to  §  72.56  or  §  72.244  since  the 
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last  update  of  the  FSAR  pursuant  to 
§  72.70.  or  §  72.248  of  this  part. 

(4)  The  provisions  in  this  section  do 
not  apply  to  changes  to  the  facility  or 
procedures  when  the  applicable 
regulations  establish  more  specific 
criteria  for  accomplishing  such  changes. 

(d)(1)  The  licensee  and  certificate 
holder  shall  maintain  records  of  changes 
in  the  facility  or  spent  fuel  storage  cask 
design,  of  changes  in  procedures,  and  of 
tests  and  experiments  made  pursuant  to 
paragraph  (c)  of  this  section.  These 
records  must  include  a  written 
evaluation  which  provides  the  bases  for 
the  determination  that  the  change,  test, 
or  experiment  does  not  require  a  license 
or  CoC  amendment  pursuant  to 
paragraph  (c)(2)  of  this  section. 

(2)  The  licensee  and  certificate  holder 
shall  submit,  as  specified  in  §  72.4,  a 
report  containing  a  brief  description  of 
any  changes,  tests,  and  experiments, 
including  a  summary  of  the  evaluation 
of  each.  A  report  shall  be  submitted  at 
intervals  not  to  exceed  24  months. 

(3)  The  records  of  changes  in  the 
facility  or  spent  fuel  storage  cask  design 
shall  be  maintained  imtil: 

(i)  Spent  fuel  is  no  longer  stored  in 
the  facility  or  the  spent  fuel  storage  cask 
design  is  no  longer  being  used,  or 

(ii)  The  Commission  terminates  the 
license  or  CoC  issued  pursuant  to  this 
part. 

(4)  The  records  of  changes  in 
procedures  and  of  tests  and  experiments 
shall  be  maintained  for  a  period  of  5 
years. 

(5)  The  holder  of  a  spent  fuel  storage 
cask  design  CoC,  who  permanently 
ceases  operation,  shall  provide  the 
records  of  changes  to  the  new  certificate 
holder  or  to  the  Commission,  as 
appropriate,  in  accordance  with 

§  72.234(d)(3). 

{6)(i)  A  general  licensee  shall  provide 
a  copy  of  the  record  for  any  changes  to 
a  spent  fuel  storage  cask  design  to  the 
applicable  certificate  holder  within  60 
days  of  implementing  the  change. 

(ii)  A  specific  licensee  using  a  spent 
fuel  storage  cask  design,  approved 
pursuant  to  subpart  L  of  this  part,  shall 
provide  a  copy  of  the  record  for  any 
changes  to  a  spent  fuel  storage  cask 
design  to  the  applicable  certificate 
holder  within  60  days  of  implementing 
the  change. 

(iii)  A  certificate  holder  shall  provide 
a  copy  of  the  record  for  any  changes  to 
a  spent  fuel  storage  cask  design  to  any 
general  or  specific  licensee  using  the 
cask  design  within  60  days  of 
implementing  the  change. 

11.  Section  72.56  is  revised  to  read  as 
follows: 


Application  for  amendment  of 


§72.56 
license. 

Whenever  a  holder  of  a  specific 
license  desires  to  amend  the  license 
(including  a  change  to  the  license 
conditions),  an  application  for  an 
amendment  shall  be  filed  with  the 
Commission  fully  describing  the 
changes  desired  and  the  reasons  for 
such  changes,  and  following  as  far  as 
applicable  the  form  prescribed  for 
original  applications. 

12.  Section  72.70  is  revised  to  read  as 
follows: 

§  72.70    Safety  analysie  report  updating. 

(a)  Each  specific  licensee  for  an  ISFSI 
or  MRS  shall  update  periodically,  as 
provided  in  paragraphs  (b)  and  (c)  of 
this  section,  the  final  safety  anidysis 
report  (FSAR)  to  assure  that  the 
iiifonnation  included  in  the  report 
contains  the  latest  information 
developed. 

(1)  Each  licensee  shall  submit  an 
original  FSAR  to  the  Commission,  in 
accordance  with  §  72.4,  within  90  days 
after  issuance  of  the  license. 

(2)  The  original  FSAR  shall  be  based 
on  the  safety  analysis  report  submitted 
with  the  application  and  reflect  any 
changes  and  applicant  commitments 
developed  during  the  license  approval 
and/or  hearing  process. 

(b)  Each  update  shall  contain  all  the 
changes  necessary  to  reflect  information 
and  analyses  submitted  to  the  . 
Commission  by  the  licensee  or  prepared 
by  the  licensee  pursuant  to  Commission 
requirement  since  the  submission  of  the 
original  FSAR  or,  as  appropriate,  the 
last  update  to  the  FS^  under  this 
section.  The  update  shall  include  the 
effects '  of: 

(1)  AU  changes  made  in  the  ISFSI  or 
MRS  or  procedures  as  described  in  the 
FSAR; 

(2)  All  safety  analyses  and  evaluations 
performed  by  the  licensee  either  in 
support  of  approved  license 
amendments,  or  in  support  of 
conclusions  that  changes  did  not  require 
a  license  amendment  in  accordance 
with  §  72.48; 

(3)  All  final  analyses  and  evaluations 
of  the  design  and  performance  of 
structiues,  systems,  and  components 
that  are  important  to  safety  taking  into 
account  any  pertinent  information 
developed  during  final  design, 
construction,  and  preoperational  testing; 
and 

(4)  All  analyses  of  new  safety  issues 
performed  by  or  on  behalf  of  the 
licensee  at  Commission  request.  The 


'  ERects  of  changes  includes  appropriate 
revisions  of  descriptions  in  the  FSAR  such  that  the 
FSAR  (as  updated)  is  complete  and  accurate. 


information  shall  be  appropriately 
located  within  the  updated  FSAR. 

(c)(1)  The  update  of  the  FSAR  shall  be 
filed  in  accordance  with  §  72.4,  on  a 
replacement-page  basis; 

(2)  The  update  shall  include  a  list  that 
identifies  the  ciurent  pages  of  the  FSAR 
following  page  replacement; 

(3)  Each  replacement  page  shall 
include  both  a  change  indicator  for  the 
area  changed,  e.g.,  a  bold  line  vertically 
drawn  in  the  margin  adjacent  to  the 
portion  actually  changeid,  and  a  page 
change  identification  (date  of  change  or 
change  niunber  or  both); 

(4)  The  update  shall  include: 

(i)  A  certification  by  a  duly  authorized 
officer  of  the  licensee  that  either  the 
information  accurately  presents  changes 
made  since  the  previous  submittal,  or 
that  no  such  changes  were  made;  and 

(ii)  An  identification  of  changes  made 
imder  the  provisions  of  §  72.48,  but  not 
previously  submitted  to  the 
Commission; 

(5)  The  update  shall  reflect  all 
changes  implemented  up  to  a  maximum 
of  6  months  prior  to  the  date  of  filing; 
and 

(6)  Updates  shall  be  filed  every  24 
months  from  the  date  of  issuance  of  the 
license. 

(d)  The  updated  FSAR  shalPbe 
retained  by  the  licensee  until  the 
Conunission  terminates  the  license. 

13.  In  §  72.80,  paragraph  (g)  is  added 
to  read  as  follows: 

}72^    Other  records  and  report*. 

***** 

(g)  Each  specific  licensee  shall  notify 
the  Commission,  in  accordance  with 
§  72.4,  of  its  readiness  to  begin 
operation  at  least  90  days  prior  to  the 
first  storage  of  spent  fuel  or  high-level 
waste  in  an  ISFSI  or  MRS. 

14.  In  §  72.86,  paragraph  (b)  is  revised 
to  read  as  follows: 

§72.86    Criminal  penalties. 

***** 

(b)  The  regulations  in  this  part  72  that 
are  not  issued  under  sections  161b, 
161i,  or  161o  for  the  purposes  of  section 
223  are  as  follows:  §§  72.1,  72.2,  72.3, 
72.4.  72.5,  72.7,  72.8,  72.9,  72.16,  72.18, 
72.20,  72.22.  72.24,  72.26,  72.28,  72.32, 
72.34,  72.40,  72.46,  72.56,  72.58.  72.60, 
72.62.  72.84,  72.86,  72.90,  72.96,  72.108, 
72.120,  72.122,  72.124,  72.126,  72.128, 
72.130,  72.182,  72.194,  72.200,  72.202, 
72.204,  72.206,  72.210,  72.214,  72.220, 
72.230,  72.238,  72.240,  72.244,  and 
72.246. 

15.  In  §  72.21-2,  paragraphs  (b)(2)  and 
(b)(4)  are  revised  to  read  as  follows: 

§72.212    Conditions  of  general  license 
Issued  under  §72.210. 
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(b)*  *  * 

(2){i)  Perform  written  evaluations, 
prior  to  use,  that  establish  that: 

(A)  conditions  set  forth  in  the 
Certificate  of  Compliance  have  been 
met; 

(B)  cask  storage  pads  and  areas  have 
been  designed  to  adequately  support  the 
static  load  of  the  stored  casks;  and 

(C)  the  requirements  of  §  72.104  have 
been  met.  A  copy  of  this  record  shall  be 
retained  until  spent  fuel  is  no  longer 
stored  imder  the  general  license  issued 
under  §72.210. 

(ii)  The  licensee  shall  evaluate  any 
changes  to  the  vmtten  evaluations 
required  by  this  paragraph  using  the* 
requirements  of  §  72.48(c).  A  copy  of 
this  record  shall  be  retained  imtil  spent 
fuel  is  no  longer  stored  under  the 
general  license  issued  under  §  72.210. 
*        •        »        *        * 

(4)  Prior  to  use  of  this  general  license, 
determine  whether  activities  related  to 
storage  of  spent  fuel  under  this  general 
license  involve  a  change  in  the  facility 
Technical  Specifications  or  require  a 
license  amendment  for  the  facility 
pursuant  to  §  50.59(c)(2)  of  this  chapter. 
Results  of  this  determination  must  be 
documented  in  the  evaluation  made  in 
paragraph  (b)(2)  of  this  section. 

16.  Section  72.244  is  added  to  read  as 
foUows: 

§  72^44    Application  for  amendntMit  of  a 
certificate  of  compliance. 

Whenever  a  certificate  holder  desires 
to  amend  the  CoC  (including  a  change 
to  the  terms,  conditions  or 
specifications  of  the  CoC),  an 
application  for  an  amendment  shall  be 
filed  with  the  Commission  fully 
describing  the  changes  desired  and  the 
reasons  for  such  changes,  and  following 
as  far  as  applicable  the  form  prescribed 
for  original  applications. 

17.  Section  72.246  is  added  to  read  as 
follows: 

§72.246    Issuance  of  amendment  to  a 
certificate  of  compliance. 

In  determining  whether  an 
amendment  to  a  CoC  will  be  issued  to 
the  applicant,  the  Commission  will  be 
guided  by  the  considerations  that 
govern  the  issuance  of  an  initial  CoC. 

18.  Section  72.248  is  added  to  read  as 
follows: 

§72.248    Safety  analysis  report  updating. 

(a)  Each  certificate  holder  for  a  spent 
fuel  storage  cask  design  shall  update 
periodically,  as  provided  in  paragraph 
(b)  of  this  section,  the  final  safety 
analysis  report  (FSAR)  to  assure  that  the 
information  included  in  the  report 
contains  the  latest  information 
developed. 


(1)  Each  certificate  holder  shall 
submit  an  original  FSAR  to  the 
Conunission,  in  accordance  with  §  72.4, 
within  90  days  after  the  spent  fuel 
storage  cask  design  has  been  approved 
pursuant  to  §  72.238. 

(2)  The  original  FSAR  shall  be  based 
on  the  safety  analysis  report  submitted 
with  the  application  and  reflect  any 
changes  and  applicant  commitments 
developed  during  the  cask  design 
review  process.  The  original  FSAR  shall 
be  updated  to  reflect  any  changes  to 
requirements  contained  in  the  issued 
Certificate  of  Compliance  (CoC). 

(b)  Each  update  shall  contain  all  the 
changes  necessary  to  reflect  information 
and  analyses  submitted  to  the 
Commission  by  the  certificate  holder  or 
prepared  by  the  certificate  holder 
pursuant  to  Commission  requirement 
since  the  submission  of  the  original 
FSAR  or,  as  appropriate,  the  last  update 
to  the  FSAR  imder  this  section.  The 
update  shall  include  the  effects '  of: 

(1)  All  changes  made  in  the  spent  fuel 
storage  eask  design  or  procedures  as 
described  in  the  FSAR; 

(2)  All  safety  analyses  and  evaluations 
performed  by  the  certificate  holder 
either  in  support  of  approved  CoC 
amendment,  or  in  support  oi 
conclusions  that  changes  did  not  require 
a  CoC  amendment  in  accordance  with 

§  72.48;  and 

(3)  All  analyses  of  new  safety  issues 
performed  by  or  on  behalf  of  the 
certificate  holder  at  Commission 
request.  The  information  shall  be 
appropriately  located  within  the 
updated  FSAR. 

(c)(1)  The  update  of  the  FSAR  shall  be 
filed  in  accordance  with  §  72.4,  on  a 
replacement-page  basis; 

(2)  The  update  shall  include  a  list  that 
identifies  the  cvurent  pages  of  the  FSAR 
following  page  replacement; 

(3)  Each  replacement  page  shall 
include  both  a  change  indicator  for  the 
area  changed,  e.g.,  a  bold  line  vertically 
drawn  in  the  margin  adjacent  to  the 
portion  actually  changed,  and  a  page 
change  identification  (date  of  change  or 
change  nimaber  or  both); 

(4)  The  update  shall  include: 

(i)  A  certification  by  a  duly  authorized 
officer  of  the  certificate  holder  that 
either  the  information  accitfately 
presents  changes  made  since  the 
previous  submittal,  or  that  no  such 
changes  were  made;  and 

(ii)  An  identification  of  changes  made 
by  the  certificate  holder  under  the 
provisions  of  §  72.48,  but  not  previously 
submitted  to  the  Commission; 


'  Effects  of  clianges  includes  appropriate 
revisions  of  descriptions  in  the  FSAR  such  that  the 
FSAR  (as  updated)  is  complete  and  accurate. 


(5)  The  update  shall  reflect  all 
changes  implemented  up  to  a  maximum 
of  6  months  prior  to  the  date  of  Uling: 

(6)  Updates  shall  be  filed  every  24 
months  from  the  date  of  issuance  of  the 
CoC;  and 

(7)  The  certificate  holder  shall 
provide  a  copy  of  the  updated  FSAR  to 
each  general  and  specific  licensee  using 
its  cask  design. 

(d)  The  updated  FSAR  shall  be 
retained  by  the  certificate  holder  imtil 
the  Commission  terminates  the 
certificate. 

(e)  A  certificate  holder  who 
permanently  ceases  operation,  shall 
provide  the  updated  FSAR  to  the  new 
certificate  holder  or  to  the  Commission, 
as  appropriate,  in  accordance  with 

§  72:234(d)(3). 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  September,  1999. 

For  the  Nuclear  Regulatory  Commission. 
Annette  Vietti-Cook, 
Secretary  of  the  Commission. 
[FR  Doc.  99-25054  Filed  10-1-99;  8:45  am] 
BUJNQ  COOE  7S90-01-P 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  204 

[Regulation  D;  Docket  fto.  R-1046] 

Reserve  Requirements  of  Depository 
institutions 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 

summary:  The  Board  is  amending 
Regulation  D,  Reserve  Requirements  of 
Depository  Institutions,  to  reflect  the 
annual  indexing  of  the  low  reserve 
tranche  and  the  reserve  requirement 
exemption  for  2000,  and  announces  the 
annual  indexing  of  the  deposit  reporting 
cutoff  levels  that  will  be  effective 
beginning  in  September  2000.  The 
amendments  decrease  the  amoimt  of 
transaction  accounts  subject  to  a  reserve 
requirement  ratio  of  three  percent  in 
2000,  as  required  by  section  19(b)(2)(C) 
of  the  Federal  Reserve  Act,  from  $46.5 
million  to  $44.3  million  of  net 
transaction  accounts.  This  adjustment  is 
known  as  the  low  reserve  tranche 
adjustment.  The  Board  is  increasing 
from  $4.9  million  to  $5.0  million  the 
amount  of  reservable  liabilities  of  each 
depository  institution  that  is  subject  to 
a  reserve  requirement  of  zero  percent  in 
2000.  This  action  is  required  by  section 
19(b)(ll)(B)  of  the  Federal  Reserve  Act, 
and  the  adjustment  is  known  as  the 
reservable  liabilities  exemption 
adjustment.  The  Board  is  also  increasing 
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the  deposit  cutoff  levels  that  are  used  in 
conjunction  with  the  reservable 
liabilities  exemption  to  determine  the 
frequency  of  deposit  reporting  from 
$81.9  million  to  $84.5  million  for 
nonexempt  depository  institutions  and 
from  $52.6  million  to  $54.3  million  for 
exempt  institutions.  (Nonexempt 
institutions  are  those  with  total 
reservable  liabilities  exceeding  the 
amount  exempted  bota  reserve 
requirements  ($5.0  million)  while 
exempt  institutions  are  those  with  total 
reservable  liabiUties  not  exceeding  the 
amoimt  exempted  from  reserve 
requirements.)  Thus,  beginning  in 
September  2000,  nonexempt  institutions 
with  total  deposits  of  $84.5  million  or 
more  will  be  required  to  report  weekly 
while  nonexempt  institutions  with  total 
deposits  less  than  $84.5  million  may 
report  quarterly,  in  both  cases  on  form 
FR  2900.  Similarly,  exempt  institutions 
with  total  deposits  of  $54.3  million  or 
more  will  be  required  to  report  quarterly 
on  form  FR  2910q  while  exempt 
institutions  with  total  deposits  less  than 
$54.3  million  may  report  annually  on 
form  FR  2910a. 

DATES:  Effective  date:  November  3, 
1999. 

Compliance  dates:  For  depository 
institutions  that  report  weekly,  the  low 
reserve  tranche  adjustment  and  the 
reservable  liabilities  exemption 
adjustment  will  apply  to  the  reserve 
computation  period  that  begins 
Tuesday,  November  30,  1999,  and  the 
corresponding  reserve  maintenance 
period  that  begins  Thursday,  December 
30, 1999.  For  institutions  that  report 
quarterly,  the  low  reserve  tranche 
adjustment  and  the  reservable  liabilities 
exemption  adjustment  will  apply  to  the 
reserve  computation  period  that  begins 
Tuesday,  December  21, 1999,  and  the 
corresponding  reserve  maintenance 
period  that  begins  Thursday,  January  20, 
2000.  For  all  depository  institutions,  the 
deposit  cutoff  levels  will  be  used  to 
screen  institutions  in  the  second  quarter 
of  2000  to  determine  the  reporting 
frequency  for  the  twelve  month  period 
that  begins  in  September  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Heyke,  Counsel  (202/452-3688),  Legal 
Division,  or  June  O'Brien,  Economist 
(202/452-3790),  Division  of  Monetary 
A&irs;  for  the  hearing  impaired  only, 
contact  Diane  Jenkins, 
Telecommunications  Device  for  the  Deaf 
(TDD)(202/452-3544);  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  C  Streets,  NW, 
Washington.  DC  20551. 
SUPPLEMENTARY  INFORMATION:  Section 
19(b)(2)  of  the  Federal  Reserve  Act  (12 
U.S.C.  461(b)(2))  requires  each 


depository  institution  to  maintain 
reserves  against  its  transaction  accounts 
and  nonpersonal  time  deposits,  as 
prescribed  by  Board  regrilations.  The 
required  reserve  ratio  applicable  to 
transaction  account  balances  exceeding 
the  low  reserve  tranche  is  10  percent. 
Section  19(b)(2)  also  provides  that, 
before  December  31  of  each  year,  the 
Board  shall  issue  a  regiilation  adjusting 
the  low  reserve  tranche  for  the  next 
calendar  year.  The  adjustment  in  the 
tranche  is  to  be  80  percent  of  the 
percentage  increase  or  decrease  in  net 
transaction  accounts  at  all  depository 
institutions  over  the  one-year  period 
that  ends  on  the  June  30  prior  to  the 
adjustment. 

Currently,  the  low  reserve  tranche  on 
net  transaction  accotmts  is  $46.5 
million.  Net  transaction  accounts  of  all 
depository  institutions  decreased  by  6.0 
percent  (from  $689.0  billion  to  $647.7 
billion)  from  June  30, 1998,  to  June  30, 
1999.  hi  accordance  with  section 
19(b)(2),  the  Board  is  amending 
Regulation  D  (12  CFR  part  204)  to 
decrease  the  low  reserve  tranche  for 
transaction  accounts  for  2000  by  $2.2 
miUion  to  $44.3  miUion. 

Section  l9(b)(ll)(A)  of  the  Federal 
Reserve  Act  (12  U.S.C.  461  tb)(ll)(B)) 
provides  that  $2  million  of  reservable 
liabilities  >  of  each  depository 
institution  shall  be  subject  to  a  zero 
percent  reserve  requirement.  Each 
depository  institution  may,  in 
accordance  with  the  rules  and 
regulations  of  the  Board,  designate  the 
reservable  liabilities  to  which  this 
reserve  requirement  exemption  is  to 
apply.  However,  if  net  transaction 
accounts  are  designated,  only  those  that 
would  otherwise  be  subject  to  a  three 
percent  reserve  requirement  (i.e.,  net 
transaction  accounts  within  the  low 
reserve  requirement  tranche)  may  be  so 
designated. 

Section  19(b)(ll)(B)  of  the  Federal 
Reserve  Act  provides  that,  before 
December  31  of  each  year,  the  Board 
shall  issue  a  regulation  adjusting  for  the 
next  calendar  year  the  dollar  amoimt  of 
reservable  liabilities  exempt  frt)m 
reserve  requirements.  UnlUce  the 
adjustment  for  the  low  reserve  tranche 
on  net  transaction  accounts,  which 
adjustment  can  result  in  a  decrease  as 
well  as  an  increase,  the  change  in  the 
exemption  amount  is  to  be  made  only  if 
the  total  reservable  liabilities  held  at  all 
depository  institutions  increase  from 
one  year  to  the  next.  The  percentage 


■  Reservable  liabilities  include  transaction 
accounts,  nonpersonal  time  deposits,  and 
Eurociirrency  liabilities  as  defined  in  section 
19(b)(5)  of  the  Federal  Reserve  Act.  The  reserve 
ratio  on  nonpersonal  time  deposits  and 
Eurocuirency  liabilities  is  zero  percent. 


increase  in  the  exemption  is  to  be  80 
percent  of  the  increase  in  total 
reservable  liabilities  of  all  depository 
institutions  as  of  the  year  ending  June 
30.  Total  reservable  liabilities  of  all 
depository  institutions  increased  by  3.0 
percent  (from  $1,905.9  billion  to 
$1,962.3  billion)  from  June  30, 1998,  to 
June  30, 1999.  Consequently,  the 
reservable  liabilities  exemption  amount 
for  2000  under  section  19(b)(ll)(B)  will 
be  increased  by  $0.1  million  bom  $4.9 
million  to  $5.0  million.^ 

The  effect  of  the  application  of  section 
19(b)  of  the  Federal  Reserve  Act  to  the 
change  in  the  total  net  transaction 
accounts  and  the  change  in  the  total 
reservable  liabilities  from  Jime  30, 1998, 
to  June  30, 1999,  is  to  decrease  the  low 
reserve  tranche  to  $44.3  million,  to 
apply  a  zero  percent  reserve 
requirement  on  the  first  $5.0  million  of 
transaction  accoimts,  and  to  apply  a 
three  percent  reserve  requirement  on  the 
remainder  of  the  low  reserve  tranche. 
For  institutions  that  report  weekly, 
the  tranche  adjustment  and  the 
reservable  liabilities  exemption 
adjustment  will  be  effective  for  the 
reserve  computation  period  beginning 
Tuesday,  November  30, 1999,  and  for 
the  corresponding  reserve  maintenance 
period  beginning  Thursday,  December 
30, 1999.  For  institutions  that  report 
quarterly,  the  tranche  adjustment  and 
the  reservable  liabilities  exemption 
adjustment  will  be  effective  for  the 
computation  period  begiiming  Tuesday, 
December  21, 1999,  and  for  the 
corresponding  reserve  maintenance 
period  beginning  Thursday,  January  20, 
2000.  In  addition,  all  institutions 
currently  submitting  form  FR  2900  must 
continue  to  submit  reports  to  the 
Federal  Reserve  under  cmrent  reporting 
procedures. 

In  order  to  reduce  the  reporting 
burden  tor  small  institutions,  the  Board 
has  established  deposit  reporting  cutoff 
levels  to  determine  deposit  reporting 
frequency.  Institutions  are  screened 
during  the  second  quarter  of  each  year 
to  determine  reporting  frequency 
beginning  the  following  September.  The 
cutoff  level  for  nonexempt  institutions 
determines  whether  they  report  (on 
form  FR  2900)  quarterly  or  weekly,  and. 
the  deposit  cutoff  level  for  exempt 
institutions  determines  whether  they 
report  annually  (on  form  FR  2910a)  or 
quarterly  (on  form  FR  2910q). 

In  September  1999,  the  cutoff  level  for 
nonexempt  institutions  was  raised  to 
$81.9  million,  and  the  cutoff  level  for 
exempt  institutions  was  raised  to  $52.6 


^Consistent  with  Board  practice,  the  tranche  and 
exemption  amounts  have  been  rounded  to  the 
nearest  $0.1  miUion. 
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million.  However,  in  order  to  help 
reduce  the  number  and  extent  of 
modifications  needed  in  the  data 
processing  systems  of  depository 
institutions  close  to  the  time  of  the 
centxuy  date  change,  the  Board  adjusted 
its  usual  category  shift  procediu»s  for 
September  1999  (64  FR  39142,  July  21, 
1999.)  The  Board  determined  that  any 
nonexempt  institution  that  would 
otherwise  be  required  to  begin  filing  on 
a  weekly  basis  (including  an  institution 
that  became  nonexempt  with  the 
September  1999  panel  shifts)  would 
instead  be  allowed  to  file  on  a  quarterly 
basis,  and  any  exempt  institution  that 
would  otherwise  be  required  to  begin 
filing  quarterly  would  instead  be 
allowed  to  file  annually,  with  normal 
category  shift  procedures  resuming  in 
September  2000. 

From  June  30, 1998,  to  June  30, 1999, 
total  deposits  increased  3.9  percent, 
bom  $4,654.3  billion  to  $4,837.9  billion. 
Accordingly,  the  nonexempt  deposit 
cutoff  level  will  increase  by  $2.6  million 
from  $81.9  million  to  $84.5  million  and 
the  exempt  deposit  cutoff  level  will 
increase  by  $1.7  million  from  52.6 
million  to  $54.3  million.  Based  on  the 
indexation  of  the  reservable  liabilities 
exemption,  the  cutoff  level  for  total 
deposits  above  which  reports  of 
deposits  must  be  filed  will  rise  from 
$4.9  million  to  $5.0  million.  Institutions 
with  total  deposits  below  $5.0  million 
will  be  excused  fi-om  reporting  if  their 
deposits  can  be  estimated  from  other 
data  sources.  The  $84.5  million  cutoff 
level  for  weekly  versus  quarterly  form 
FR  2900  reporting  for  nonexempt 
institutions,  the  $54.3  million  cutoff 
level  for  quarterly  form  FR  291  Oq  versus 
annual  form  FR  2910a  reporting  for 
exempt  institutions,  and  the  $5.0 
million  level  threshold  for  reporting 
will  be  used  in  the  secdnd  quarter  2000 
deposits  report  screening  process,  and 
the  adjustments  will  be  made  when  the 
new  deposit  reporting  panels  are 
implemented  in  September  2000. 

All  U.S.  branches  and  agencies  of 
foreign  banks  and  all  Edge  and 
agreement  corporations,  regardless  of 
size,  are  required  to  file  weekly  the 
Report  of  Transaction  Accoimts,  Other 
Deposits  and  Vault  Cash  (form  FR  2900). 
After  the  indexations  become  effective 
in  2000,  all  other  institutions  that  have 
reservable  liabilities  in  excess  of  the 
exemption  level  of  $5.0  million 
prescribed  by  section  19(b)(ll)  of  the 
Federal  Reserve  Act  (known  as 
"nonexempt  institutions")  and  total 
deposits  at  least  equal  to  the  nonexempt 
deposit  cutoff  level  ($84.5  million)  will 
be  required  to  file  weekly  the  Report  of 
Transaction  Accounts,  Other  Deposits 
and  Vault  Cash  (form" FR  2900)  for  the 


twelve  month  period  stsirting  September 
2000.  However,  nonexempt  institutions 
with  total  deposits  less  than  the 
nonexempt  deposit  cutoff  level  ($84.5 
million),  will  be  able  to  file  the  form  FR 
2900  quarterly,  histitutions  that  obtain 
funds  from  non-U.S.  sources  or  that 
have  foreign  branches  or  international 
banking  facilities  are  required  to  file  the 
Report  of  Certain  Eurocurrency 
Transactions  (form  FR  2950/2951)  at  the 
same  frequency  as  they  file  the  form  FR 
2900. 

Institutions  with  reservable  liabilities 
at  or  below  the  exemption  level  ($5.0 
million)  (known  as  exempt  institutions) 
will  be  required  to  file  the  Quarterly 
Report  of  Selected  Deposits,  Vaidt  Cash, 
and  Reservable  Liabilities  (form  FR 
2910q)  if  their  total  deposits  equal  or 
exceed  the  exempt  deposit  cutoff  level 
($54.3  million).  Exempt  institutions 
with  total  deposits  less  than  the  exempt 
deposit  cutoff  level  ($54.3  million)  but 
at  least  equal  to  the  exemption  amoimt 
($5.0.niillion)  will  be  able  to  file  the 
Aimual  Report  of  Total  Deposits  and 
Reservable  Liabilities  (form  FR  2910a). 
Institutions  that  have  total  deposits  less 
than  the  exemption  amoimt  ($5.0 
million)  are  not  required  to  file  deposit 
reports  if  their  deposits  can  be  estimated 
from  other  data  sources. 

Finally,  the  Board  may  require  a 
depository  institution  to  report  on  a 
weekly  basis,  regardless  of  the  cutoff 
level,  if  the  institution  manipulates  its 
total  deposits  and  other  reservable 
liabilities  in  order  to  qualify  for 
quarterly  reporting.  Similarly,  any 
depository  institution  that  reports 
quarterly  may  be  required  to  report 
weekly  and  to  maintain  appropriatie 
reserve  balances  with  its  Reserve  Bank 
if,  during  its  computation  period,  it 
understates  its  usual  reservable 
liabilities  or  overstates  the  deductions 
allowed  in  computing  required  reserve 
balances. 

Notice  and  public  participation.  The 
provisions  of  5  U.S.C.  553(b)  relating  to 
notice  and  public  participation  have  not 
been  followed  in  connection  with  the 
adoption  of  these  amendments  because 
the  amendments  involve  expected, 
ministerial  adjustments  prescribed  by 
statute  and  by  an  interpretative 
statement  reaffirming  the  Board's  policy 
concerning  reporting  practices.  In 
addition,  the  reservable  liabilities 
exemption  adjustment  and  the  increases 
for  reporting  purposes  in  the  deposit 
cutoff  levels  reduce  regulatory  burdens 
on  depository  institutions,  and  the  low 
reserve  trandie  adjustment  will  have  a 
de  minimis  effect  on  depository 
institutions  with  net  transaction 
accounts  exceeding  $44.3  million. 
Accordingly,  the  Board  finds  good  cause 


for  determining,  and  so  determines,  that 
notice  and  public  participation  is 
unnecessary,  impracticable,  or  contrary 
to  the  public  interest. 

Regulatory  Flexibility  Analysis 

.    The  Board  certifies  that  these 
amendments  will  not  have  a  substantial 
economic  impact  on  small  depository 
institutions.  See  "Notice  and  Public 
Participation"  above. 

List  of  Subjects  in  12  CFR  Part  204 

Banks,  banking.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  is  amending  12 
CFR  part  204  as  follows:  » 

PART  204— RESERVE 
REQUIREMENTS  OF  DEPOSITORY 
INSTITUTIONS  (REGULATION  D) 

1.  The  authority  citation  for  part  204 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  248(a),  248(c),  371a. 
461,  601,  611,  and  3105. 

2.  Section  204.9  is  revised  to  read  as 
follows: 

f  204.9    Rmctv*  requirement  ratios. 

(a)  Reserve  percentages.  The  following 
reserve  ratios  are  prescribed  for  all 
depository  institutions,  Edge  and 
Agreement  corporations,  and  United 
States  branches  and  agencies  of  foreign 
banks: 


Category 

Reserve  require- 
ment^ 

Net  transaction  ac- 
counts: 

$0  to  $44.3  million 
Over  $44.3  million 

Nonpersonal  time 
deposits. 

Eurocurrency  liabil- 
ities. 

3  percent  of  amount. 

$1 ,329,000  plus  10 
percent  of  amount 
over  $44.3  million. 

0  percent. 

0  percent. 

be 


^Before   deducting   the   adjustment  to 
made  by  the  paragraph  (b)  of  this  section. 

(b)  Exemption  from  reserve 
requirements.  Each  depository 
institution,  Edge  or  agreement 
corporation,  and  U.S.  branch  or  agency 
of  a  foreign  bank  is  subject  to  a  zero 
percent  reserve  requirement  on  an 
amoimt  of  its  transaction  accounts 
subject  to  the  low  reserve  tranche  in 
paragraph  (a)  of  this  section  not  in  ^ 
excess  of  $5.0  miUion  determined  in 
accordance  with  §  204.3(a)(3). 
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By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  September  28, 1999. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  99-25650  Filed  10-1-99;  8:45  am] 
BNJJNQ  C006  S210-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Dodnt  No.  98-NII»-378-AD;  Anwndnwnt 
39-11340;  AD  9»-20-10] 

RIN2120-AA64 

Airworthineas  DIrectivas;  Boeing 
Modaf  727  Sariaa  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  EKDT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  727 
series  airplanes,  that  requires 
modification  of  the  pressure  web  of  the 
nose  landing  gear  wheel  well.  This 
amendment  is  prompted  by  reports  of 
fatigue  cracks  in  the  pressure  web  of  the 
nose  landing  gear  wheel  well.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  cracking  of  the 
pressure  web  of  the  nose  landing  gear 
wheel  well,  which  could  result  in  loss 
of  airplane  pressurization. 
DATES:  Effective  November  8, 1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
8, 1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Walt 
Sippel,  Aerospace  Engineer,  Airframe 
Branch,  ANM-120S,  FAA,  Transport 
Airplane  Directorate,  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056; 
telephone  (425)  227-2774;  fax  (425) 
227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  3,9)  to 


include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  727  series  airplanes  was 
published  in  the  Federal  Register  on 
July  19,  1999  (64  FR  38603).  That  action 
proposed  to  require  modification  of  the 
pressure  web  of  the  nose  landing  gear 
wheel  well. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

The  commenters  support  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  24  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  13 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD,  that  it  will  take 
approximately  82  work  hours  per 
airplane  to  accomplish  the  required 
modification,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  will  cost  approximately  $701  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  required  AD  on  U.S. 
operators  is  estimated  to  be  $73,073,  or 
$5,621  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 


impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amradment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-20-10    Boeing:  Amendment  39-1 1340. 
Docket  98-NM-378-AD. 

Applicability:  Model  727  series  airplanes; 
line  numbers  124, 126, 130, 146,  221,  287, 
331.  339,  345,  355,  416,  439.  516,  532,  540, 
608,  631,  650,  717,  777,  788,  791,  837,  and 
1087;  certiHcated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whe&er  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  cracking  of  the  pressure  web  of 
the  nose  landing  gear  wheel  well,  which 
could  result  in  loss  of  airplane 
pressurization,  accomplish  the  following: 

Modification 

(a)  Prior  to  the  accumulation  of  60,000  total 
flight  cycles,  or  within  4  years  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  install  reinforcement  straps  and 
stiffeners  on  the  sidewall,  top,  and  forward 
bulkhead  panels  of  the  pressure  web  of  the 
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nose  landing  gear  wheel  well,  in  accordance 
with  Part  II  of  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin  727- 
53-0145,  Revision  1,  dated  December  7, 
1989. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO).  FAA, 
Transport  Airplane  Directorate;  or  in 
accordance  with  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  Designated 
Engineering  Representative  who  has  been 
authorized  by  the  Manager,  Seattle  ACO,  to 
make  such  findings.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  modification  shall  be  done  in 
accordance  with  Boeing  Service  Bulletin 
727-53-0145,  Revision  1.  dated  December  7. 
1989.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue.  SW..  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
November  8. 1999. 

Issued  in  Renton,  Washington,  on 
September  22, 1999. 
D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  99-25219  Filed  10-1-99;  8:45  am) 

BIUINQ  CODE  4aiO-13-4> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  9»-NM-277^AD;  Amendment 
39-11339;  AD  99-20-09] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  that  currently  requires 
inspections  of  the  lower  engine  moimt 
to  determine  if  the  tangential  link  upper 
bolt  and  nut  are  oriented  properly,  and 
if  the  tangential  link  upper  bolt  nut  is 
torqued  within  certain  limits. 
Additionally,  that  amendment  requires 
replacement  of  the  bolt  and  nut  with 
serviceable  parts,  if  necessary,  and 
requires  certain  follow-on  actions  for 
airplanes  on  which  the  upper  bolt  is 
missing.  This  amendment  requires 
accomplishment  of  a  previously 
optional  terminating  action  or  a  new 
alternative  terminating  action  for  the 
repetitive  inspections.  This  amendment 
is  prompted  by  development  of  a  new 
terminating  action  by  the  manufacturer. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  separation  of  the 
engine  from  the  airplane  due  to 
migration  of  the  tangential  link  upper 
bolt. 

DATES:  Effective  November  8.  1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regtdations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
8.  1999. 

The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  747- 
71A2277.  dated  November  29.  1995, 
listed  in  the  regulations,  was  approved 
previously  by  the  Director  of  the 
Federal  Regiister  as  of  February  16. 1996 
(61  FR  10270,  March  13.  1996). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707.  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  L.  Anderson,  Aerospace 


Engineer,  Airframe  Branch.  ANM-120S. 
FAA,  Transport  Airplane  Directorate. 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2771;  fax  (425)  227-1181. 
SUPPl£MENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  96-03-01  Rl. 
amendment  39-9538  (61  FR  10270, 
March  13. 1996).  which  is  applicable  to 
certain  Boeing  Model  747  series 
airplanes,  was  published  in  the  Federal 
Register  on  July  16,  1999  (64  FR  38379). 
The  action  proposed  to  continue  to 
require  inspections  of  the  lower  engine 
mount  to  determine  if  the  tangential 
link  upper  bolt  and  nut  are  oriented 
properly,  and  if  the  tangential  link 
upper  bolt  nut  is  torqued  within  certain 
limits.  Additionally,  that  action  also 
proposed  to  continue  to  require 
replacement  of  the  bolt  and  nut  with 
serviceable  parts,  if  necessary,  and 
requires  certain  follow-on  actions  for 
airplanes  on  which  the  upper  bolt  is 
missing.  That  action  also  proposed  to 
require  accomplishment  of  either  a 
previously  optional  terminating  action 
or  a  new.  alternative  terminating  action 
for  the  repetitive  inspections. 

Comments 

Interested  persons  have  been  afforded 
an  opporttmity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the- 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  421 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
185  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

The  inspections  that  are  currently 
required  by  AD  96-03-01  Rl  take 
approximately  16  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figtu«s,  the  cost  impact  of  the 
ctirrently  required  actions  on  U.S. 
operators  is  estimated  to  be  $177,600,  or 
$960  per  airplane,  per  inspection  cycle. 

The  replacement  of  the  safety  link 
that  is  required  as  one  option  for 
compliance  with  this  AD  action  will 
take  approximately  18  work  hours  per 
airplane  to  accomplish,  at  an  average 
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labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$30,228  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  this 
replacement  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $31,308  per 
airplane. 

In  lieu  of  replacement  of  the  safety 
link,  this  AD  provides  for  replacement 
of  the  tangential  link  upper  bolt  on  the 
aft  engine  mount  with  a  reworked  bolt 
and  a  new  nut  retainer.  Such 
replacement,  which  is  provided  as  an 
additional  option  for  compliance  with 
this  AD  action,  will  take  approximately 
20  work  hours  per  airplane  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  Reqxiired  parts  will 
cost  approximately  $1,888  per  airplane. 
Based  on  these  figiires,  the  cost  impact 
of  this  replacement  reqiured  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$3,088  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Therefore,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  this  final  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9538  (61  FR 
10270vMarch  13, 1996),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-11339,  to  read  as 
follows: 

99-20-09  Boeing:  Amendment  39-11339. 
Docket  98-NM-277-AD.  Supersedes  AD 
96-03-01  Rl.  amendment  39-9538. 
Applicability:  Model  747  series  airplanes, 
as  listed  in  Boeing  Alert  Service  Bulletin 
747-71A2277,  dated  November  29, 1995;  or 
Boeing  Service  Bulletin  747-71A2277, 
Revision  1.  dated  May  21, 1998,  or  Revision 
2,  dated  January  14, 1999;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required-as  indicated,  unless 
accomplished  previously. 

To  prevent  separation  of  the  engine  from 
the  airplane,  accomplish  the  following: 

Restatement  of  Requirements  of  AD  96-03- 
01  Rl,  Amendment  39-9538 

Inspections  and  Corrective  Actions 

(a)  Within  90  days  after  February  16, 1996 
(the  effective  date  of  AD  96-03-01  Rl, 
amendment  39-9538),  accomplish  the 
requirements  of  paragraphs  (a)(1)  and  (a)(2) 
of  this  AD  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-71A2277,  dated 
November  29, 1995,  or  Boeing  Service 
Bulletin  747-71 A2277.  Revision  1.  dated 
May  21. 1998.  or  Revision  2,  dated  January 
14, 1999. 

(1)  Perform  a  visual  inspection  to  ensure 
that  installation  of  the  tangential  link  upper 
bolt  nut  is  on  the  forward  side  of  the  engine 
mount  fitting. 

(i)  If  the  tangential  link  upper  bolt  nut  is 
installed  on  the  forward  side  of  the  engine 


mount  fitting,  repeat  the  visual  inspection  at 
intervals  not  to  exceed  18  months. 

(ii)  If  the  tangential  link  upper  bolt  nut  is 
not  installed  on  the  forward  side  of  the 
engine  mount  fitting,  prior  to  further  flight, 
remove  the  nut,  bolt,  and  washers,  and 
reinstall  the  nut,  bolt,  and  washers  in 
accordance  with  the  service  bulletin. 
Thereafter,  repeat  the  visual  inspection  at 
intervals  not  to  exceed  18  months. 

(iii)  If  the  tangential  link  upper  bolt  is 
missing  from  the  engine  mount  fitting,  prior 
to  further  flight,  perform  the  various  follow- 
on  actions  in  accordance  with  the  service 
bulletin.  (The  follow-on  actions  include 
visual  inspections,  magnetic  particle 
inspections,  replacement  of  the  lower  engine 
mount  fitting  with  a  serviceable  part,  if 
necessary;  installation  of  new  safety  links, 
bohs,  and  nuts;  and  installation  of  a  new 
tangential  link  upper  bolt.)  Thereafter,  repeat 
the  visual  inspection  at  intervals  not  to 
exceed  18  months. 

(2)  Perform  an  inspection  to  verify  that  the 
torque  value  of  the  tangential  link  upper  bolt 
(on  both  sides  of  the  mount)  is  within  the 
limits  specified  in  the  service  bulletin. 

(i)  If  the  torque  value  of  the  tangential  link 
upper  bolt  nut  is  within  the  limits  specified 
in  the  service  bulletin,  repeat  the  inspection 
(verification)  at  intervals  not  to  exceed  18 
months. 

(ii)  If  the  torque  value  of  the  tangential  link 
upper  bolt  nut  is  outside  the  limits  specified 
in  the  service  bulletin,  prior  to  further  flight, 
perform  a  visual  inspection  of  the  tangential 
link  upper  bolt  and  washer  for  any  damage 
or  discrepancy,  in  accordance  with  the 
service  bulletin. 

(A)  If  no  damage  or  discrepancy  of  the 
tangential  link  upper  bolt  and  washers  is 
found,  prior  to  further  flight,  replace  the  bolt 
nut  with  a  new  or  serviceable  part  in 
accordance  with  the  service  bulletin. 
Thereafter,  repeat  the  inspection 
(verification)  specified  in  paragraph  (a)(2)  of 
this  AD  at  intervals  not  to  exceed  18  months. 

(B)  If  any  damage  or  discrepancy  of  the 
tangential  hnk  upper  bolt  and  washers  is 
found,  prior  to  further  flight,  replace  the 
damaged  or  discrepant  part  with  a  new  or 
serviceable  part,  and  replace  the  bolt  nut 
with  a  new  or  serviceable  part,  in  accordance 
with  the  service  bulletin.  Thereafter,  repeat 
the  inspection  (verification)  specified  in 
paragraph  (a)(2)  of  this  AD  at  intervals  not  to 
exceed  18  months. 

New  Requirements  of  This  AO 

Replacement 

(b)  Within  18  months  after  the  effective 
date  of  this  AD.  accomplish  the  requirements 
of  either  paragraph  (b)(1)  or  (b)(2)  of  this  AD. 
Accomplishment  of  either  paragraph  (b)(1)  or 
(b)(2)  of  this  AD  constitutes  terminating 
action  for  the  repetitive  inspection 
requirements  of  this  AD. 

(1)  Replace  the  safety  links  on  the  aft 
engine  mount  with  modified  safety  links  in 
accordance  with  Boeing  Service  Bulletin 
747_71_2206,  dated  April  16. 1987;  or 
Boeing  Service  Bulletin  747-71-2206, 
Revision  1,  dated  November  12, 1987,  as 
revised  by  Boeing  Notice  of  Status  Change 
No.  747-71-2206  NSC  1,  dated  December  4, 
1987,  and  Boeing  Notice  of  Status  Change 
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No.  747-71-2206  NSC  2.  dated  March  17, 
1988. 

(2)  Replace  the  tangential  link  upper  bolt 
on  the  aft  engine  mount  with  a  reworked  bolt 
and  a  new  nut  retainer,  in  accordance  with 
Parts  2  and  3  of  Boeing  Service  Bulletin  747- 
71A2277,  Revision  1,  dated  May  21, 1998.  or 
Revision  2,  dated  January  14, 1999. 

Alternative  Methods  of  Compliance 

(c)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 
Transport  Airplane  Directorate. 

Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Seattle  AGO. 

(c)(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
96-03-01  Rl.  amendment  39-9538.  are 


approved  as  alternative  methods  of 
compliance  with  this  AD. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  GFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
71A2277,  dated  November  29, 1995;  Boeing 
Service  Bulletin  747-71A2277,  Revision  1, 
dated  May  21, 1998;  Boeing  Service  Bulletin 
747-71A2277,  Revision  2,  dated  January  14. 
1999;  Boeing  Service  Bulletin  747-71-2206, 


dated  April  16. 1987;  or  Boeing  Service 
Bulletin  747-71-2206,  Revision  1.  dated 
November  12, 1987,  as  revised  by  Boeing 
Notice  of  Status  Change  No.  747-71-2206 
NSC  1,  dated  December  4, 1987,  and  Boeing 
Notice  of  Status  Change  No.  747-71-2206 
NSC  2.  dated  March  17, 1988;  as  applicable. 

(1)  The  incorporation  by  reference  of 
Boeing  Service  Bulletin  747-71A2277. 
Revision  2,  dated  January  14, 1999;  Boeing 
Service  Bulletin  747-71-2206,  dated  April 
16,  1987;  or  Boeing  Service  Bulletin  747-71- 
2206,  Revisioa.1,  dated  November  12, 1987, 
as  revised  by  Boeing  Notice  of  Status  Change 
No.  747-71-2206  NSC  1,  dated  December  4, 
1987,  and  Boeing  Notice  of  Status  Change 
No.  747-71-2206  NSC  2.  dated  March  17. 
1988;  as  applicable  is  approved  by  the 
Director  of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  GFR  part  51. 
Boeing  Service  Bulletin  747-71-2206. 
Revision  1,  dated  November  12, 1987, 
contains  the  following  list  of  effective  pages: 


Page  No. 


1-5.  9.  10.  12  . 
6-8,11.  13-18 


Revision  level  shown  on  page 


Original 


Date  shown  on  page 


November  12.  1987. 
April  16.  1987. 


(2)  The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  747-71A2277, 
dated  November  29. 1995,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  February  16,  1996  (61  FR 
10270,  March  13, 1996). 

(3)  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle.  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW.,  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700.  Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
November  8. 1999.  "^ 

Issued  in  Renton,  Washington,  on 
September  22, 1999. 
D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  99-25218  Filed  10-1-99;  8:45  am] 

BILUNG  CODE  4«10-13-f> 


bEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-SW-63-AD;  Amendment 
39-11343;  AD  99-19-23] 

RIN  2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  EC  120B  Heiicoptere 

agency:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
99-19-23  which  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
Eurocopter  France  Model  EC  120B 
heUcopters  by  individual  letters.  This 
AD  requires,  at  specified  time  intervals, 
inspecting  the  engine  coupling  tube  for 
cracks  and  replacing  any  cracked  engine 
coupling  tube  with  an  airworthy  engine 
coupling  tube.  This  amendment  is 
prompted  by  the  discovery,  during 
routine  maintenance  inspections,  of 
three  cracked  engine  coupling  tubes 
caused  by  structural  resonance.  The 
actions  specified  by  this  AD  are 
intended  to  detect  a  crack  in  the  engine 
coupling  tube  which  could  result  in 
coupling  failiue.  loss  of  engine  drive, 
and  a  subsequent  forced  landing. 
DATES:  Effective  October  19.  1999.  to  all 
I>ersons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
Emergency  Priority  Letter  AD  99-19-23. 
issued  on  September  2,  1999.  which 
contained  the  requirements  of  this 
amendment. 

The  incotporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  19. 
1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  3.  1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 


Attention:  Rules  Docket  No.  99-SW-53- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth.  Texas  76137. 

The  applicable  service  information 
may  be  obtained  from  American 
Eurocopter  Corporation,  2701  Forum 
Drive.  Grand  Prairie,  Texas  75053-4005. 
telephone  (972)  641-3460.  fax  {972)- 
641-3527.  This  information  may  be 
examined  at  the  FAA.  Office  of  the 
Regional  Counsel,  Southwest  Region, 
2601  Meacham  Blvd..  Room  663.  Fort 
Worth,  Texas;  or  at  the  Office  of  the 
Federal  Register ,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Shep  Blackman.  Aerospace  Engineer, 
FAA,  Rotorcraft  Directorate,  Rotorcraft 
Regulations  Group.  2601  Meacham 
Blvd..  Fort  Worth,  Texas  76137. 
telephone  (817)  222-5296,  fax  (817) 
222-5961. 

SUPPLEMENTARY  INFORMATION:  On 
September  2. 1999,  the  FAA  issued 
Emergency  Priority  Letter  AD  99-19-23. 
applicable  to  Eurocopter  France  Model 
EC  120B  helicopters,  which  requires, 
within  10  hours  time-in-service  (TIS). 
and  thereafter,  at  intervals  not  to  exceed 
10  hours  TIS,  inspecting  the  engine 
coupling  tube  for  cracks  and  replacing 
any  cracked  engine  coupling  tube  with 
an  airworthy  engine  coupling  tube.  That 
action  was  prompted  by  the  discovery, 
during  routine  maintenance  inspections, 
of  three  cracked  engine  coupling  tubes 
caused  by  structural  resonance.  This 
condition,  if  not  corrected,  could  result 
in  coupling  failure,  loss  of  engine  drive, 
and  a  subsequent  forced  landing. 
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Eurocopter  France  has  issued 
Eurocopter  Service  Telex  No.  05-001  EC 
120,  Version  B,  dated  August  26. 1999. 
which  describes  procedures  for 
checking  the  coupling  tube  assembly, 
part  number  (P/N)  C631A1002101.  on 
the  engine-to-main  gearbox  coupling. 
The  Direction  Generale  De  L' Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
classified  this  service  telex  as 
mandatory  and  issued  telegraphic  AD 
No.  Tl999-349-002(A)  Rl,  dated 
August  27, 1999,  to  ensure  the 
continued  airworthiness  of  these 
helicopters  in  France. 

This  helicopter  model  is 
manufactured  in  France  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provision  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operations  in  the  United  States. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
Eurocopter  France  Model  EC  120 
helicopters  of  the  same  type  design,  the 
FAA  issued  Emergency  Priority  Letter 
AD  99-19-23  to  detect  a  crack  in  the 
engine  coupling  tube  which  could  result 
in  coupling  failure,  loss  of  engine  drive, 
and  a  subsequent  forced  landing.  The 
AD  requires,  within  10  hours  TIS.  and 
thereafter,  at  intervals  not  to  exceed  10 
hours  TIS,  inspecting  the  engine 
coupling  tube.  P/N  C631A1002101,  for 
cracks  and  replacing  any  cracked  engine 
coupling  tube  with  an  airworthy  engine 
coupling  tube.  The  actions  must  be 
accomplished  in  accordance  with  the 
service  telex  described  previously.  The 
short  compliance  time  involved  is 
required  because  the  previously 
described  critical  unsafe  condition  can 
adversely  affect  the  structural  integrity 
of  the  helicopter.  Therefore,  inspecting 
the  engine  coupling  tube  for  any  crack 
and  replacing  any  cracked  engine 
coupling  tube  is  required  within  10 
hours  TIS,  and  this  AD  must  be  issued 
immediately. 

Since  it  was  foimd  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  September  2, 1999,  to 
all  known  U.S.  owners  and  operators  of 


Eurocopter  France  Model  EC  120B 
helicopters.  These  conditions  still  exist, 
and  the  AD  is  hereby  published  in  the 
Federal  Register  as  an  amendment  to 
section  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  to  all  persons. 

The  FAA  estimates  that  12  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD;  it  will  take  approximately  2  work 
hoiirs  per  helicopter  to  inspect  the 
engine  coupling  tube;  4  work  hours  to 
replace  the  engine  coupling  tube,  if 
necessary;  and  the  average  labor  rate  is 
$60  per  work  hour.  Required  parts,  if 
the  engine  coupling  tube  is  replaced, 
will  cost  approximately  $4,020  per 
helicopter.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $39,960  per 
year,  assiuning  10  inspections  per 
helicopter  and  replacement  of  the 
engine  coupling  tube  on  6  helicopters. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opporttmity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  "ADDRESSES."  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 

statement  is  made:  "Comments  to 

Docket  No.  99-SW-53-AD."  The 


postcard  will  be  date  stamped  and 
retvumed  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  1 2866.  It  has  been  determined 
further  that  this  action  involves  an 
emCTgency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  99-19-23    Eurocopter  France: 

Amendment  39-11343.  Docket  No.  99- 

SyV-53-AD. 
Applicability:  Model  EC  120B  helicopters 
with  engine  coupling  tube,  P/N 
C631A1002101,  installed,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
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the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  a  crack  in  the  engine  coupling 
tube  which  could  result  in  coupling  failure, 
loss  of  engine  drive,  and  a  subsequent  forced 
landing,  accomplish  the  following: 

(a)  Within  10  hours  time-in-service  (TIS) 
and  thereafter  at  intervals  not  to  exceed  10 
hours  TIS,  inspect  engine  coupling  tube,  P/ 
N  C631A1002101,  for  any  crack  and  replace 
any  cracked  engine  coupling  tube  before 
further  flight.  Inspect  and  replace,  if 
necessary,  in  accordance  with  paragraph  CC 
of  Eurocopter  Service  Telex  No.  05-001  EC 
120,  Version  B,  dated  August  26, 1999, 
except  that  reporting  to  Eurocopter  Technical 
Support  is  not  required. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Regulations  Group,  FAA.  Operators  shall 
submit  their  requests  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 

,  concur  or  comment  and  then  send  it  to  the 
Manager,  Rotorcraft  Regulations  Group. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may1)e 
obtained  from  the  Rotorcraft  Regulations 
Group. 

(c)  Special  flight  permits  will  not  be 
issued. 

(d)  The  inspection  and  repair,  if  necessary, 
shall  be  done  in  accordance  with  paragraph 
CC  of  Eurocopter  Service  Telex  No.  05-001 
EC  120,  Version  B,  dated  August  26, 1999. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  American  Eurocopter  Corporation,  2701 
Forum  Drive,  Grand  Prairie,  Texas  75053- 
4005.  telephone  (972)  641-3460.  fax  (972) 
641-3527.  Copies  may  be  inspected  at  the 
FAA.  Office  of  the  Regional  Counsel. 
Southwest  Region,  2601  Meacham  Blvd., 
Room  663,  Fort  Worth.  Texas;  or  at  the  Office 
of  the  Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC. 

(e)  This  amendment  becomes  effective  on 
October  19. 1999  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  Emergency  Priority  Letter  AD 
99-19-23.  Issued  September  2. 1999,  which 
contained  the  requirements  of  this 
amendment 


Issued  in  Fort  Worth,  Texas,  on  September 
22, 1999. 

Henry  A.  Armstrong, 

Manager.  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  99-25374  Filed  10-1-99;  8:45  am] 

BILLING  CODE  4giO-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.9»-SW-15-AD;  Amendmmt  39- 
11344;  AD  99-21-01] 

RIN  2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  SA-360C,  SA-365C,  CI, 
and  C2  Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD) 
applicable  to  Eurocopter  France  Model 
SA-360C,  SA-365C,  Cl,  and  C2 
helicopters.  This  action  requires 
replacing  certain  electrical  modules 
with  airworthy  electrical  modules.  This 
amendment  is  prompted  by  the 
discovery  of  several  defective  electrical 
modules.  This  condition  if  not  corrected 
could  result  in  loss  of  electrical 
continuity,  which  could  cause  loss  of 
critical  rotorcraft  electrical  systems  and 
subsequent  loss  of  control  of  the 
helicopter. 
DATES:  Effective  October  19. 1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  3. 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  99-SW-15- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas.  Comments  may  be 
inspected  at  this  location  between  9:00 
a.m.  and  3:00  p.m..  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  McCallister,  Aerospace  Engineer, 
FAA,  Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff.  Fort  Worth.  Texas 
76193-0110.  telephone  (817)  222-5121, 
fax  (817)  222-5961. 

SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  De  L'Aviation  Civile 
(DGAC),  the  airworthiness  authority  for 
France,  recently  notified  the  FAA  that 
an  imsafe  condition  may  exist  on 
Eurocopter  France  Model  SA-360C, 


SA-365C,  Cl,  and  C2  helicopters.  The 
DGAC  advises  of  the  malfunctions  due 
to  faulty  "CONNECTRAL"  modules  on 
electrical  circuits  of  a  Super  Puma 
AS332  helicopter. 

Eurocopter  France  has  issued 
Eurocopter  Service  Bulletin  No.  01.37, 
dated  May  28.  1998  (SB),  for  Model  SA- 
360C.  SA-365C.  Cl.  and  C2  helicopters. 
The  SB  specifies  inspecting  and 
replacing  "CONNECTRAL"  green 
electrical  modules  having  a 
manufacturing  code  of  95/16  through 
96/21.  The  manufacturing  code 
identifies  the  year  and  week  of  module 
production.  The  electrical  modules 
identified  by  a  white  dot  on  the  face  are 
airworthy  and  do  not  need  to  be 
replaced.  The  DGAC  classified  this  SB 
as  mandatory  and  issued  AD  98-252- 
043(A),  dated  July  1, 1998,  to  ensure  the 
continued  airworthiness  of  these 
helicopters  in  France. 

These  helicopter  models  are 
manufectiu«d  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Eurocopter  France 
Model  SA-360C,  SA-365C,  Cl.  and  C2 
helicopters  of  the  same  type  design 
registered  in  the  United  States,  this  AD 
is  being  issued  to  prevent  loss  of 
electrical  continuity,  which  could  cause 
loss  of  critical  systems  and  subsequent 
loss  of  control  of  the  helicopter.  This 
AD  requires  replacing  each 
"CONNECTRAL"  green  electrical 
module  having  a  manufacturing  code  of 
95/16  through  96/21  with  an  airworthy 
electrical  module.  Replacing  the 
electrical  modules  identified  with  a 
white  dot  on  the  face  is  not  required 
because  the  manufacturer  has  verified 
the  proper  functioning  of  these  units. 
None  of  the  Model  SA-360C.  SA- 
365C.  Cl.  and  C2  helicopters  affected  by 
this  action  are  on  the  U.S.  Register.  All 
helicopters  included  in  the  applicability 
of  this  rule  are  operated  by  non-U. S. 
operators  imder  foreign  registry; 
therefore,  they  are  not  dirwrtly  affected 
by  this  AD  action.  However,  the  FAA 
considers  that  this  rule  is  necessary  to 
ensure  that  the  unsafe  condition  is 
addressed  in  the  event  that  any  of  these 
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subject  helicopters  are  imported  and 
placed  on  the  U.S.  Recister  in  the  future. 

Should  an  afifected  helicopter  be 
imported  and  placed  on  the  U.S. 
Register  in  the  futiue.  it  would  require 
approximately  120  work  hours  per 
helicopter  to  accomplish  the  proposed 
actions  at  an  average  labor  rate  of  $60 
per  work  hoiu.  Required  parts  would 
cost  approximately  $7,282  for  the 
maximiun  niunber  of  modules  replaced 
per  helicopter,  but  the  helicopter 
manufactiuer  has  stated  that  the  parts 
will  be  provided  at  no  cost.  Based  on 
these  figures,  the  total  cost  impact  of 
this  AD  would  be  $7,200  per  helicopter. 

Since  this  AD  action  does  not  affect 
any  helicopter  that  is  currently  on  U.S. 
Register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  notice 
and  public  procedures  hereon  are 
unnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by    , 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  niunber  and  be  submitted 
in  triplicate  to  the  address  specified 
xmder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 


Docket  No.  99-SW-15-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  would 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  notice 
and  public  comment  are  unnecessary  in 
promulgating  this  regulation;  therefore, 
it  can  be  issued  immediately  to  correct 
an  imsafe  condition  in  aircraft  since 
none  of  these  model  helicopters  are 
registered  in  the  United  States.  The  FAA 
has  also  determined  that  this  regulation 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  imder 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regiilatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  fi'om  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    [Amendecq 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  9»-21-01    Eurocopter  France: 

Amendment  39-11344,  Docket  No.  99- 
SW-15-AD. 
Applicability:  Model  SA-360C,  SA-365  C. 
Cl,  and  C2  helicopters,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 


pfovision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  400  hours 
time-in-service  or  within  6  calendar  months, 
whichever  occurs  first,  unless  accomplished 
previously. 

To  prevent  loss  of  electrical  continuity, 
which  could  cause  loss  of  critical  rotorcraft 
electrical  systems  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 

(a)  Remove  and  replace  each 
"CONNECTRAL"  green  electrical  module 
that  does  not  have  a  white  dot  on  the  face 
and  that  has  a  manufacturing  code  of  95/16 
through  96/21  with  an  airworthy  electrical 
module. 

Note  2:  Eurocopter  France  Service  Bulletin 
No.  01.37,  dated  May  28, 1998,  pertains  to 
the  subject  of  this  AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Standards  Staff,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Standards  Staff. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  metbtids  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Rotorcraft  Standards  Staff. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  helicopter  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L' Aviation  Civile 
AD  98-252-043(A),  dated  July  1, 1998. 

Issued  in  Fort  Worth,  Texas,  on  September 
24, 1999. 

Henry  A.  Armstrong, 
Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  99-25598  Filed  10-1-99;  8:45  am] 
eaUNQ  CODE  4910-13-P 
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DEPARTMENT  OF  TRANSPORTATION      DEPARTMENT  OF  THE  TREASURY 
Federal  Aviation  Administration  Customs  Service 


14CFRPart71 


[Airspace  Dock*!  No.  99-ACE-34] 

Amendment  to  Class  E  Airspace; 
Kansas  City,  MO 

agency:  Federal  Aviation 
Administration  [FAA],  DOT. 

ACTION:  Final  rule;  correction. 


SUMMARY:  This  action  corrects  an  error 
in  the  study  number  of  a  final  rule  that 
was  published  in  the  Federal  Register 

on  September  13, 1999  (64  FR  49376), 
Airspace  Docket  No.  98-ACE-34. 

EFFECTIVE  DATE:  October  4,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathyy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  E.  12th 
Street,  Kansas  City,  MO  64106; 
telephone:  (816)  426-3408. 

SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  9^-23725, 
Airspace  Docket  No.  98-ACE-34, 
published  in  September  13, 1999  (64  FR 
49376),  revised  the  description  of  the 
Class  E  airspace  area  at  Kansas  City, 
MO.  An  error  was  noted  in  the  study 
niunber  of  Kansas  City,  MO.  This  action 
corrects  that  error. 

Corrections  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  study 
number.  Airspace  Docket  No.  98-ACE- 
34  for  Kansas  City,  MO,  as  published  in 
the  Federal  Register  on  September  13, 
1999  (64  FR  49376),  (Federal  Register 
Dociunent  99-23725,  page  49376, 
Column  1),  is  corrected  as  follows: 

By  removing  study  number  [Airspace 
Docket  No.  98-ACE-34]  and 
substituting  [Airspace  Docket  No.  99- 
ACE-34]. 

Issued  in  Kansas  City,  MO,  on  September 
22, 1999. 

Herman  L.  Lyons,  Jr.,' 

Manager,  Air  Traffic  Division  Central  Region. 
(FR  Doc.  99-25730  Filed  10-1-99;  8:45  am] 
BILUNG  CODE  4910-1».4I 


19  CFR  Part  122 

[T.D.  99-71] 
BIN  1515-ACS1 

Flights  To  and  From  Cul>a 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Final  rule. 


SUMMARY:  This  document  amends  the 
Customs  Regulations  to  provide  that 
aircraft  and  passengers  departing  the 
U.S.  for,  or  entering  the  U.S.  from,  Cuba 
must  depart  or  enter  through  either  the 
John  F.  Kennedy  International  Airport, 
Jamaica,  New  York;  the  Los  Angeles 
International  Airport,  Los  Angeles, 
California;  or  the  Miami  International 
Airport,  Miami,  Florida.  At  present, 
such  aircraft  and  passengers  may  depart 
or  enter  only  through  the  Miami 
International  Airport.  The  change  is  in 
accordance  with  a  statement  by  the 
President  that  direct  passenger  flights 
would  be  authorized  between  Cuba  and 
some  cities  in  the  U.S.  besides  Miami, 
in  order  to  facilitate  licensed  travel  to 
and  fit)m  Cuba,  including  family 
reunification  for  Cuban  resident  aliens 
and  U.S.  citizens  of  Cuban  heritage 
living  in  U.S.  cities  other  than  Miami. 
To  this  end,  the  Department  of  State  and 
the  National  Seciuity  Council  have 
specifically  directed  that  direct  charter 
passenger  flights  by  persons  that  possess 
a  valid  Office  of  Foreign  Assets  Control 
Carrier  Service  Provider  authorization 
may  operate  between  Cuba  and  the  two 
additional  U.S.  airports. 
EFFECTIVE  DATE:  October  4, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  R.  Fearon,  Office  of  Field 
Operations,  202-927-0494. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  part  122,  Customs  Regulations, 
subpart  O,  consisting  of  §§  122.151- 
122.158  (19  CFR  122.151-122.158),  sets 
forth  special  Customs  procedures  that 
apply  to  all  aircraft  except  public 
aircraft  that  depart  or  enter  the  U.S.  to 
or  from  Cuba. 

In  particular,  §  122.153,  Customs 
Regulations  (19  CFR  122.153),  provides 
that  unless  otherwise  authorized  by  the 
Assistant  Commissioner,  Field 
Operations,  Customs  Headquarters,  the 
owner  or  person  in  command  of  an 
aircraft  clearing  the  U.S.  for,  or  entering 
from,  Cuba,  must  clear  or  obtain 
permission  to  depart  from,  or  enter  at, 
the  Miami  International  Airport,  Miami, 
Florida. 


In  addition,  §  122.154,  Customs 
Regulations  (19  CFR  122.154),  requires 
that  the  person  in  command  of  the 
aircraft  furnish  advance  notice  of  arrival 
at  least  one  hour  before  crossing  the 
U.S.  coast  or  border.  The  notice  must  be 
given  either  through  the  Federal 
Aviation  Administration  flight 
notification  procedure  or  directly  to  the 
Customs  officer  in  charge  at  the  Miami 
International  Airport. 

Flights  Between  Cuba  and  Additional 
Cities  in  the  U.S. 

In  a  statement  issued  on  January  5, 
1999,  the  President  annoimced  a  series 
of  hiunanitarian  measures  designed  to 
reach  out  to  and  ease  the  plight  of  the 
Cuban  people,  and  to  help  them  prepare 
for  a  democratic  future.  As  one  of  these 
measures,  the  President  authorized  the 
restoration  of  flights  between  Cuba  and 
some  cities  in  the  U.S.  in  addition  to 
Miami.  The  purpose  of  this  measure  is 
to  facilitate  licensed  travel  to  and  frtjm 
Cuba,  including  family  reunification  for 
Cuban  resident  aliens  and  U.S.  citizens 
of  Cuban  heritage  living  in  U.S.  cities 
other  than  Miami. 

To  this  end,  the  Department  of  State 
and  the  National  Security  Council  have 
specifically  directed  that  direct  charter 
passenger  flights  by  persons  that  possess 
a  valid  Office  of  Foreign  Assets  Control 
Carrier  Service  Provider  authorization 
may  operate  between  Cuba  and  two 
additional  U.S.  airports — the  John  F. 
Kennedy  International  Airport  in 
Jamaica,  New  York,  and  the  Los  Angeles 
International  Airport  in  Los  Angeles, 
California. 

Accordingly,  §§122.153  and  122.154 
are  amended  to  reflect  that  flights 
between  Cuba  and  the  U.S.  will  be 
permitted  at  these  two  additional  U.S. 
airports. 

Inapplicability  of  Notice  and  Delayed 
EflTectlve  Date  Requirements,  the 
Regulatory  Flexibility  Act  and 
Executive  Order  12866 

Pursuant  to  the  provisions  of  5  U.S.C. 
553(a)(1),  public  notice  and  comment 
procedure  is  not  applicable  to  this  rule 
because  the  rule  falls  within  the  foreign 
affairs  function  of  the  United  States.  In 
this  regard,  as  noted,  the  rule 
implements  a  January  5,  1999, 
announcement  by  the  President  that 
direct  passenger  ffights  would  be 
authorized  to  and  from  Cuba  and  other 
U.S.  cities  in  addition  to  Miami,  as  part 
of  a  humanitarian  effort  designed  to 
reach  out  to  and  ease  the  plight  of  the 
Cuban  people,  and  to  help  them  prepare 
for  a  democratic  future.  TTie  Department 
of  State  and  the  National  Security 
Council  have  specifically  directed  that 
passenger  flights  be  permitted  between 
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Cuba  and  the  U.S.  through  the  John  F. 
Kennedy  Intemational  Airport  in 
Jamaica,  New  York,  and  the  Los  Angeles 
Intemational  Airport  in  Los  Angeles, 
California. 

Because  this  dociunent  is  not  subject 
to  the  requirements  of  5  U.S.C.  553, 
delayed  effective  date  requirements  are 
not  applicable,  and  the  document  is  not 
subject  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.].  Because  the  dociunent  involves 
a  foreign  affairs  function  of  the  United 
States,  it  is  not  subject  to  the  provisions 
of E.O.  12866. 

List  of  Subjects  in  19  CFR  Part  122 

Administrative  practice  and 
procedure.  Air  carriers.  Aircraft, 
Airports,  Air  transportation,  Cuba, 
Customs  duties  and  inspection.  Entry 
procedure.  Organization  and  functions 
(Govertunent  agencies),  Reporting  and 
recordkeeping  requirements.  Security 
measures. 

Amendments  to  the  Regulations 

Accordingly,  part  122,  Customs 
Regulations  (19  CFR  part  122),  is 
amended  as  set  forth  below. 

PART  122— AIR  COMMERCE 
REGULATIONS 

1.  The  authority  citation  for  part  122 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  58b,  66, 
1433. 1436,  1448,  1459,  1590, 1594,  1623, 
1624, 1644.  1644a. 

2.  Section  122.153  is  revised  to  read 
as  follows:_ 

§  1 22.1  S3    Limitations  on  airport  of  entry  or 
departure. 

The  owner  or  person  in  command  of 
any  aircraft  clearing  the  U.S.  for,  or 
entering  the  U.S.  from,  Cuba,  whether 
the  aircraft  is  departing  on  a  temporary 
sojourn,  or  for  export,  must  clear  or 
obtain  permission  to  depart  from,  or 
enter  at.  the  Miami  Intemational 
Airport,  Miami,  Florida;  the  John  F. 
Kennedy  Intemational  Airport,  Jamaica, 
New  York;  or  the  Los  Angeles 
Intemational  Airport,  Los  Angeles, 
California,  and  comply  with  the 
requirements  in  this  part  unless 
otherwise  authorized  by  the  Assistant 
Commissioner,  Office  of  Field 
Operations,  Customs  Headquarters. 

3.  Section  122.154  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

f  122.1 54    Notica  of  arrival. 

***** 

(b)  Procedure  for  giving  advance 
notice  of  arrival.  *  *   *  ^ 


(2)  Directly  to  the  Customs  officer  in 
charge  at  the  Miami  Intemational 
Airport,  Miami,  Florida;  the  John  F. 
Kennedy  Intemational  Airport,  Jamaica, 
New  York;  or  the  Los  Angeles 
Intemational  Airport,  Los  Angeles, 
California,  whichever  is  applicable. 
***** 

Raymond  W.  Kelly, 

Commissioner  of  Customs. 
Dated:  September  15, 1999. 

John  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
(PR  Doc.  99-25689  Filed  10-1-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

[CGD08-99-052] 

RIN2115-AE46 

Special  Local  Regulations;  Tall  Stacks 
1999;  Ohio  River  Mile  467.0-475.0, 
Cincinnati,  OH 

agency:  Coast  Guard,  DOT. 

action:  Temporary  final  mle^ 


SUMMARY:  Special  local  regulations  are 
being  adopted  for  Tall  Stacks  1999.  This 
event  will  be  held  from  6  a.m.  on 
October  13, 1999  through  12:01  a.m.  on 
October  18, 1999  on  the  Ohio  River  near 
Cincinnati,  Ohio.  These  regulations  are 
needed  to  provide  for  the  safety  of  life 
on  navigable  waters  dining  the  event. 
DATES:  These  regulations  are  effective 
from  6  a.m.  on  October  13, 1999,  until 
12:01  a.m.  on  October  18, 1999. 
ADDRESSES:  Unless  otherwise  indicated, 
all  documents  referred  to  in  this 
document  are  available  for  review  at 
Marine  Safety  Office,  Louisville,  600 
Martin  Luther  King  Jr.  Place,  Room  360, 
Louisville,  KY  40202-2230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Jeff  Johnson,  Chief,  Port 
Management  Department,  USCG  Marine 
Safety  Office,  Louisville,  KY  at  (502) 
582-5194,  ext.  39. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rule  making  for  these 
regulations  has  not  been  published,  and 
good  cause  exists  for  making  them 
effective  in  less  than  30  days  from  the 
date  of  publication.  Following  normal 
rule  making  procedures  would  be 
impracticable.  The  details  of  the  event 
were  not  finalized  in  sufficient  time  to 
'  publish  proposed  rules  in  advance  of 


the  event  or  to  provide  for  a  delayed 
effective  date. 

Background  and  Purpose 

The  marine  event  requiring  this 
regulation  is  Tall  Stacks  1999,  which  is 
a  national  celebration  of  the 
steamboating  era  in  America.  The  event 
is  sponsored  by  the  Greater  Cincinnati 
Tall  Stacks  Commission.  There  will  be 
boat  races  and  parade  cruises  on  the 
Ohio  River  between  miles  467.0  to 
475.0,  mid-channel.  Non-participating 
vessels  will  be  able  to  transit  the  area 
when  the  river  is  reopened  after  each 
race  and  parade  cruise. 

Regulatory  Evaluation 

This  mle  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  Febmary  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  mle  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary 
because  of  the  event's  short  duration. 

Small  Entities 

The  Coast  Guard  finds  that  the  impact 
on  small  entities,  if  any,  is  not 
substantial.  Therefore,  the  Coast  Guard 
certifies  under  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et.  seq.,  that  this  temporary  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  of  the  event's  short  duration 
and  the  regularly  scheduled  river 
openings  during  the  event. 

Collection  of  Information 

This  mle  contains  no  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et.  seq.]. 

Federalism  Assesnnent 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  wdth  the  principles 
and  criteria  of  Executive  Order  12612 
and  has  determined  that  this  rule  does 
not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  section  2-1, 
paragraph  (34)(h)  of  Commanddnt 
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Instruction  M16475.1C,  this  rule  is 
excluded  from  further  environmental 
documentation. 

List  of  Subiects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 
Reporting  and  recordkeeping 
requirements,  Waterways. 

Temporary  Regulations 

In  consideration  of  the  foregoing,  Part 
100  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— [AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35 

2.  A  temporary  §  100.35-T08-052  is 
added  to  read  as  follows: 

§  1 00.35-T08-052    Ohio  River  at  Cincinnati, 
Ohio. 

(a)  Regulated  area.  All  the  waters  of 
the  Ohio  River  Mile  467.0-475.0. 

(b)  Special  local  regulations.  (1)  All 
persons  and  vessels  not  registered  with 
the  sponsors  as  participants  or  official 
patrol  vessels  are  considered  spectators. 
"Participants"  are  those  persons  and 
vessels  identified  by  the  sponsor  as 
taking  part  in  the  event.  The  "official 
patrol"  consists  of  any  Coast  Guard, 
public,  state  or  local  law  enforcement  or 
sponsor-provided  vessel  assigned  to 
patrol  the  event.  The  Coast  Guard 
"Patrol  Commander"  is  a  Coast  Guard 
commissioned,  warrant,  or  petty  officer 
who  has  been  designated  by 
Commanding  Officer,  Coast  Guard 
Marine  Safety  Office  Louisville. 

(2)  No  vessel  shall  anchor,  block, 
loiter  in,  or  impede  the  through  transit 
of  participants  or  official  patrol  vessels 
in  the  regulated  area  during  effective 
dates  and  times,  unless  cleared  for  such 
entry  by  or  through  an  official  patrol 
vessel. 

(3)  When  hailed  and/or  signaled  by  an 
official  patrol  vessel,  a  spectator  shall 
come  to  an  immediate  stop.  Vessels 
shall  comply  with  all  directions  given; 
failure  to  do  so  may  result  in  a  citation. 

(4)  The  Patrol  Commander  is 
empowered  to  forbid  and  control  the 
movement  of  all  vessels  in  the  regulated 
area.  The  Patrol  Commander  may 
terminate  the  event  at  any  time  it  is 
deemed  necessary  for  the  protection  of 
life  and/or  property  and  can  be  reached 
on  VHF-FM  Channel  16  by  using  the 
call  sign  "PATCOM". 

(c)  Effective  dates.  This  section  will 
be  effective  from  6  a.m.  on  October  13, 
1999,  until  12:01  a.m.  on  October  18, 
1999. 


Dated:  September  17, 1999. 
Paul  I.  Pluta, 

Rear  Admiral.  U.S.  Coast  Guard  Commander, 
Eighth  Coast  Guard  District. 
(FR  Doc.  99-25728  Filed  10-1-99;  8:45  am] 
BILUNG  CODE  4S1&-1S-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-6450-7] 

National  Oil  and  Hazardous 
Substances  Contingency  Plan; 
National  Priorities  List  Update 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  deletion  of  the  Neal's 
Dump  Superfund  site  From  the  National 
Priorities  List  (NPL). 

summary:  The  Environmental  Protection 
Agency  (EPA)  announces  the  deletion  of 
the  Neal's  Ehmip  Superfund  Site  in 
Indiema  from  the  National  Priorities  List 
(NPL).  The  NPL  is  appendix  B  of  40  CFR 
part  300,  which  is  the  National  Oil  and 
Hazardous  Substances  Contingency  Plan 
(NCP),  which  EPA  promulgated 
pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended. 
This  action  is  being  taken  by  EPA  and 
the  State  of  Indiana,  because  it  has  been 
determined  that  Responsible  Parties 
have  implemented  all  appropriate 
response  actions  required.  Moreover, 
EPA  and  the  State  of  Indiana  have 
determined  that  remedial  actions 
conducted  at  the  site  to  date  remain 
protective  of  public  health,  welfare,  and 
the  environment. 
EFFECTIVE  DATE:  October  4,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Alcamo  at  (312)  886-7278  (SR- 
6J),  Remedial  Project  Manager  or  Gladys 
Beard  at  (312)  886-7253,  Associate 
Remedial  Project  Manager,  Superfund 
Division,  U.S.  EPA— Region  V,  77  West 
Jackson  Blvd.,  Chicago,  IL  60604. 
Information  on  the  site  is  available  at 
the  local  information  repository  located 
at:  The  Monroe  Coimty  PubUc  Library, 
303  E.  Kirkwood,  Bloomington,  IN 
47408  or  The  Monroe  County  Public 
Library-Elletsville  Branch,  600  West 
Temperance,  Ellettsville,  IN.  Requests 
for  comprehensive  copies  of  docimients 
should  be  directed  formally  to  the 
Regional  Docket  Office.  The  contact  for 
the  Regional  Docket  Office  is  Jan 
Pfundheller  (H-7J),  U.S.  EPA,  Region  V, 
77  W.  Jackson  Blvd.,  Chicago,  IL  60604, 
(312)  353-5821. 


SUPP(.EMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is:  Neal's 
Dimip  Superfund  Site  located  in 
southeast  Owen  County,  Indiana.  A 
Notice  of  Intent  to  Delete  for  this  site 
was  published  August  26,  1999  (64  FR 
46632).  The  closing  date  for  comments 
on  the  Notice  of  Intent  to  Delete  was 
September  24,  1 999.  EPA  received  no 
comments  and  therefore  no 
Responsiveness  Summary  was  prepared. 
The  EPA  identffies  sites  which  appear 
to  present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Hazardous  Substance 
Response  Trust  Fund  (Fund-)  financed 
remedial  actions.  Any  site  deleted  from 
the  NPL  remains  eligible  for  Fund- 
financed  remedial  actions  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  such  action.  Section 
300.425(e)(3)  of  the  NCP  states  that 
Fund-financed  actions  may  be  taken  at 
sites  deleted  fix)m  the  NPL  in  the 
uiilikely  event  that  conditions  at  the  site 
warrant  such  action.  Deletion  of  a  site 
from  the  NPL  does  not  affect  responsible 
party  liability  or  impede  agency  efforts 
to  recover  costs  associated  with 
response  efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
substances,  Hazardous  waste, 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control,  Water  supply. 

Dated:  September  17, 1999. 
Francis  X.  Lyons, 

Regional  Administrator,  Region  V. 

40  CFR  part  300  is  amended  as 
follows: 

PART  300-{AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757,  3  CFR. 
1991  Comp.;  p.351;  E.O.  12580,  52  FR  2923, 
3  CFR.  1987  Comp.;  p.  193. 


Appendix  B — Amended 

2.  Table  1  of  appendix  B  to  part  300 
is  amended  by  removing  the  Site 
"Neal's  Dimip  (Spencer),  Spencer, 
Indiana." 

(FR  Doc.  99-25711  Filed  10-1-99;  8:45  am) 

BNXMQ  COOE  6SaO-50-P 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Ooetat  No.  990304063-906^-01 ;  i.D. 
092999B] 

Flaherlee  of  ttte  Exclusive  Economic 
Zone  Off  Alaska;  Vessels  Catching 
Pollock  for  Processing  by  the  Inshore 
Component  in  the  Bering  Sea  Subarea 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  gosiire. 

summary:  NMFS  is  prohibiting  directed 
fishing  for  pollock  by  vessels  catching 
pollodc  for  processing  by  the  inshore 
component  in  the  critical  habitat/ 
catcher  vessel  operational  area  (CH/ 
CVOA)  of  the  Bering  Sea  subarea  of  the 
Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  This  action  is 
necessary  because  the  C  season  limit  of 
pollock  total  allowable  catch  (TAG) 
specified  for  the  inshore  component 
within  the  CH/CVOA  will  be  reached. 
dates:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  September  29, 1999,  until 
2400  hrs,  A.l.t.,  December  31, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  according  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP)  prepared  by  the 
North  Pacific  Fishery  Management 
Coimcil  under  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Reg\ilations  governing  fishing  by  U.S. 
vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 
In  accordance  vdth 
§  679.20(a)(5)(i)(G){l)  and  the  revised 
emergency  interim  rule  (64  FR  39087, 
July  21, 1999),  the  G  season  limit  of 
pollock  TAG  specified  for  harvest  by  the 
inshore  component  vdthin  the  GH/ 
CVOA  is  79,307  metric  tons  (mt). 

In  accordance  with 
§679.22(a)(ll)(iv)(A)  the  Administrator, 
Alaska  Region,  NMFS  (Regional 
Administrator),  has  determined  that  the 
C  season  limit  of  pollock  total  allowable 
catch  specified  for  harvest  by  the 
inshore  component  within  the  GH/ 
CVOA  will  he  reached. 

Consequently.  NMFS  is  prohibiting 
directed  fishing  for  pollock  by  vessels 
catching  pollock  for  processing  by  the 


inshore  component  within  the  CH/ 
CVOA  conservation  zone,  as  defined  at 
§679.22(a)(ll)(iv)(B). 

Maximum  retainable  bycatch  amoxmts 
may  be  foimd  in  the  regulations  at 
§  679.20(e)  and  (f). 

Gassification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  in  order  to 
prevent  exceeding  the  G  season  limit  of 
pollock  TAG  specified  to  the  inshore 
component  for  harvest  within  the  GH/ 
CVOA.  A  delay  in  the  effective  date  is 
impracticable  and  contrary  to  the  public 
interest.  Further  delay  would  result  in 
noncompliance  with  reasonable  and 
prudent  management  measures 
implemented  to  promote  the  recovery  of 
the  endangered  Steller  sea  lion.  NMFS 
finds  for  good  cause  that  the 
implementation  of  this  action  can  not  be 
delayed  for  30  days.  Accordingly,  imder 
5  U.S.C.  553(d),  a  delay  in  the  effective 
date  is  hereby  waived. 

This  action  is  reqiiired  by  §  679.22 
and  is  exempt  bom  review  imder  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  September  28, 1999. 
Bruce  C.  Morehead, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-25680  Filed  9-29-99;  3:59  pm) 
BHJJNO  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administratton 

50  CFR  Part  679 

[Doclwt  No.  990304063-9063-01;  i.D. 
092499K] 

Fisheries  of  the  Exclushre  Economic 
Zone  Off  Alaska;  Pacifk:  Cod  by 
Catcher  Vessels  Using  Trawl  Gear  in 
the  Bering  Sea  and  Aleutian  Islands 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Modification  of  a  closiue. 


SUMMARY:  NMFS  is  opening  directed 
fishing  for  Pacific  cod  by  catcher  vessels 
using  trawl  gear  in  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to  fully 
utilize  the  portion  of  the  1999  total 
allowable  catch  (TAG)  of  Pacific  cod 
allocated  to  these  vessels  using  trawl 
gear  in  this  area. 


DATES:  Effective  1200  hours,  Alaska 
local  time  (A.l.t.),  October  1, 1999,  until 
2400  hours,  A.l.t.,  December  31,  1999, 
or  until  NMFS  publishes  further  notice 
in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  according  to  the  Fishery 
Management  Plan  for  the  Groimdfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP)  prepared  by  the 
North  Pacific  Fishery  Management 
Council  imder  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Regulations  governing  fishing  by  U.S. 
vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  Final  1999  Harvest  Specifications 
of  Groundfish  for  the  BSAI  (64  FR 
12103,  March  11, 1999)  established  the. 
portion  of  the  TAG  of  Pacific  cod 
allocated  to  catcher  vessels  using  trawl 
gear  in  the  BSAI  as  38,475  metric  tons 
(mt).  See  §679.20(c)(3)(iii)  and 
§679.20(a)(7)(i)(B). 

The  fishery  for  Pacific  cod  by  catcher 
vessels  using  trawl  gear  in  the  BSAI  was 
closed  to  directed  fishing  imder 
§679.20(d)(l)(iii)  on  April  11, 1999,  (64 
FR  18373,  April  14, 1999),  in  order  to 
reserve  amounts  anticipated  to  be 
needed  for  incidental  catch  in  other 
fisheries.  In  that  notice,  the  Regional 
Administrator,  Alaska  Region,  NMFS 
(Regional  Administrator)  also 
established  a  directed  fishing  allowance 
of  34,475  mt,  and  set  aside  the 
remaining  4,000  mt  as  bycatch  to 
support  other  anticipated  groimdfish 
fisheries. 

NMFS  has  determined  that  as  of 
September  11, 1999,  2,870  mt  remain  in 
the  portion  of  the  TAG  of  Pacific  cod 
allocated  to  catcher  vessels  using  trawl 
gear  in  the  BSAI  and  of  that  amount, 
500  mt  v«ll  be  necessary  as  bycatch  to 
support  other  anticipated  groundfish 
fisheries  through  the  end  of  1999. 
Therefore,  the  Regional  Administrator  is 
establishing  a  revised  directed  fishing 
allowance  of  37,975mt,  and  is  setting 
aside  the  remaining  500  mt  as  bycatch 
to  support  other  anticipated  groundfish 
fisheries.  NMFS  has  determined  that 
2,370  mt  remain  in  the  directed  fishing 
allowance.  Therefore,  NMFS  is 
terminating  the  previous  closure  and  is 
opening  directed  fishing  for  Pacific  cod 
by  catcher  vessels  using  trawl  gear  in 
the  BSAI. 

Classification 

All  other  closures  remain  in  full  force 
and  effect.  This  action  responds  to  the 
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best  available  information  recently 
obtained  from  the  fishery.  It  must  be 
implemented  immediately  in  order  to 
allow  full  utilization  of  the  Pacific  cod 
TAG.  Providing  prior  notice  and 
opportunity  for  public  comment  for  this 
action  is  impracticable  and  contrary  to 
the  public  interest.  Further  delay  would 
only  disrupt  the  FMP  objective  of 
providing  the  Pacific  cod  TAG  for 


harvest.  NMFS  finds  for  good  cause  that 
the  implementation  of  this  action 
cannot  be  delayed  for  30  days. 
Accordingly,  under  5  U.S.G.  553(d),  a 
delay  in  the  effective  date  is  hereby 
waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 


Authority:  16  U.S.C.  1801  et  seq. 
Dated:  September  28, 1999. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  99-25679  Filed  9-30-99;  10:28  am] 

BILUNG  CODE  3510-22-F 


53632 


Proposed  Rules 


Federal  Register 

Vol.  64,  No.  191 
Monday,  October  4,  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mie  making  prior  to  the  adoption  of  ttie  final 
rules. 


DEPARTMEKT  OF  STATE 

22  CFR  Part  194 

[Public  Notic*  3118] 

OfflM  Of  th«  Assistant  Lsgal  Adviser 
for  Privats  Intsmational  Law;  Inter- 
Amsrican  Convsntion  on  Intsmational 
Commsrcisi  Art)itration  Rules  of 
Procedure 

agency:  Office  of  the  Assistant  Legal 
Adviser  for  Private  International  Law. 
ACTION:  Notice  of  proposed  rulemaking. 


SUHMARY:  The  Department  of  State 
proposes  to  make  effective  under  United 
States  law  the  revised  rules  of  procedure 
of  the  Inter- American  Commercial 
Arbitration  Commission  ("lACAC"). 
The  amended  rules  of  procedure 
enhance  the  role  of  LACAC  in  the 
initiation  and  conduct  of  arbitration  of 
international  contractual  disputes  to 
which  the  International  Convention  on 
Commercial  Arbitration  ("Convention") 
applies.  The  amended  rules  address 
such  issues  as  notice  procedures,  the 
appointment  of  arbitrators,  the  role  of 
each  National  Section  of  lACAC,  and  an 
increased  fee  schedule.  Adoption  of 
these  rules  will  ensure  their  uniformity 
of  application  among  states  party  to  the 
Convention. 

DATES:  Comments  must  be  received  by 
November  18, 1999. 
addresses:  Comments  should  be 
addressed  to  Jeffrey  D.  Kovar,  Assistant 
Legal  Adviser  for  Private  International 
Law,  South  Building,  Suite  203.  2430  E 
St..  NW,  Washington,  DC  20037-2860. 
They  may  also  be  sent  via  telefax  to 
(202)  776-8482  or  e-mail  to 
<pildb@his.com>. 

FOR  FURTHER  MFORMATION  CONTACT:  Ms. 
Rosie  Gonzales  (202-776-8423),  at  the 
above  office  address  for  copies  of  the 
proposed  revisions  to  the  lACAC  rules 
of  procedure.  Copies  are  available  in 
English  and  Spanish. 
SUPPLEMENTARY  INFORMATION:  lACAC 
has  amended-its  rules  of  procedure 
applicable  to  arbitration  conducted 
imder  the  Convention.  The  Convention 


entered  into  force  for  the  United  States 
in  1990  with  the  reservation  that  the 
United  States  would  only  be  bound  by 
the  rules  of  procedure  in  effect  on  July 
1, 1988,  imless  the  Secretary  of  State 
determines  by  regulation  that  any 
subsequent  modification  or  amendment 
will  apply  in  the  United  States. 
Pursuant  to  Title  9  section  306  of  the 
United  States  Code,  the  rulemaking 
procediu-es  of  Title  5  section  553  of  the 
United  States  Code  apply  to  any 
determination  to  effectuate  such  a 
modification  or  amendment  within  the 
United  States.  In  accordance  vrith  those 
procedures,  notice  must  be  published  in 
the  Federal  Register,  time  for  comment 
provided,  and  the  final  rule  published 
for  30  days  before  the  rule  may  become 
effective. 

The  proposed  changes  in  the 
Convention's  rules  of  procedure 
include,  inter  alia: 

—Requiring  lACAC  approval  before  the 
arbitrating  parties  may  use  modified 
rules  of  procedure; 
— Requiring  notice  from  one  party  to  the 
other  also  to  be  delivered  to  the 
Director  General  of  LACAC  or  the 
lACAC  National  Section; 
— In  cases  involving  a  three-person 
Tribunal,  requiring  the  claimant  to 
designate  one  arbitrator  in  the  notice 
of  demand  for  arbitration; 
— In  the  event  that  one  member  of  a 
three-person  Tribimal  is  imable  to 
continue,  authorizing  the  remaining 
two  arbitrators  to  continue  at  their 
discretion; 
—In  the  absence  of  a  majority  for  a 
decision,  giving  the  Tribunal 
President  the  sole  and  unreviewable 
authority  to  decide; 
— In  cases  where  the  respondent  fails  to 
submit  its  defense,  providing  the 
Tribtmal  discretion  whether  to 
continue  the  arbitration  or  not; 
— Specifying  that  an  award  is  not 

subject  to  appeal; 
— Reqfuiring  notice  of  post-award 

requests  for  interpretation,  correction, 
or  an  additional  award  to  be  made  to 
the  Tribunal,  and  for  the  Tribunal  to 
notify  the  other  party; 
—Setting  forth  new  procedures  for 
calculating  costs  and  fees,  and 
providing  that  the  LACAC  Arbitrator 
Nominating  Committee  may  request 
advance  deposit  of  costs; 
—Setting  forth  internal  lACAC 
procedures  for  cases  administered 
under  the  rules,  including  a  schedule 


of  increased  fees,  establishing  an 
Arbitrator  Nominating  Committee, 
and  specifying  that  lACAC  National 
Sections  will  generally  carry  out 
secretarial  functions  imder  the  rules. 

List  of  Subjects  in  22  CFR  Part  194 

Administrative  practice  and 
procediu^.  Foreign  relations. 
Government  contracts. 
Jeffrey  D.  Kovar, 

Assistant  Legal  Adviser  for  Private 

International  Law. 

[PR  Doc.  99-25732  Filed  10-1-99;  8:45  am] 

BILUNQ  CODE  4710-06-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  132 . 

[FRL-6447-41 

RIN2040-AD32 

Proposal  To  Amend  ttie  Hnai  Water 
Quality  Guidance  for  the  Great  Lalces 
System  To  Protilbtt  Mixing  Zones  for 
Bioaccumulatlve  Cliemlcals  of 
Concern 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTKM:  Proposed  rule. 

SUMMARY:  EPA  is  today  proposing  to 
amend  the  Final  Water  Quality 
Guidance  for  the  Great  Lakes  System 
(Guidance)(40  CFR  Part  132)  to  prohibit 
mixing  zones  for  bioaccumulatlve 
chemicals  of  concern  (BCCs)  in  the 
Great  Lakes  System,  subject  to  a  limited 
exception  for  existing  discharges.  For 
existing  discharges,  the  regulation 
would  prohibit  mixing  zones  for  BCCs 
starting  10  years  after  the  publication 
date  of  the  final  BCC  mixing  zone  rule. 
New  discharges  of  BCCs  would  be 
subject  to  the  mixing  zone  prohibition 
immediately  upon  commencing 
discharge.  EPA  had  promulgated  a 
mixing  zone  provision  similar  to  this 
proposed  regulation  on  March  23, 1995, 
as  part  of  the  Water  Quality  Guidance 
for  the  Great  Lakes  System  required  by 
section  118(c)(2)  of  the  Clean  Water  Act 
The  provision  was  vacated  by  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  in  the  case  of 
American  Iron  &  Steel  Institute  v.  EPA, 
115  F.3d  979  (D.C.  Cir.  1997),  and  was 
remanded  to  ihe  Agency  for  further 
consideration.  This  proposed  regulation 


reflects  EPA's  reconsideration  of  the 
factual  record  in  response  to  that 
remand. 

DATES:  EPA  will  accept  public 
comments  on  the  proposal  until 
December  3, 1999. 

ADDRESSES:  An  original  and  4  copies  of 
all  conmients  on  the  proposal  should  be 
addressed  to  Mary  Willis  Jackson,  Water 
Quality  Branch  (WT-15J),  U.S.  EPA 
Region  5,  77  West  Jackson  Blvd., 


Chicago,  Illinois,  60604.  The  public 
docket  for  this  rulemaking,  including 
the  proposed  rule,  economic  analysis 
and  other  supporting  docimients  are 
available  for  inspection  and  copying  at 
U.S.  EPA  Region  5,  77  West  Jackson 
Blvd.,  Chicago,  IL  60604  by 
appointment  only.  Appointments  may 
be  made  by  calling  Mary  Willis  Jackson 
(telephone  312-886-3717). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  L.  Morris  (4301),  U.S.  EPA,  401  M 


Street,  SW,  Washington.  D.C.  20460 
(202-260-0312). 

SUPPLEMENTARY  INFORMATION: 
Potentially  Afiected  Entities 

Entities  potentially  affected  by  today's 
action  are  those  discharging  or 
intending  to  discharge  BCCs  to  waters  of 
the  United  States  in  the  Great  Lakes 
System.  Categories  and  entities  that  may 
ultimately  be  affected  include: 


Category 


Industry  

Municipalities 


Examples  of  potentially  affected  entities 


Industries  discharging  or  intending  to  discharge  BCCs  to  waters  in  the  Great  Ukes  System  as 

defined  in  40  CFR  132.2. 
Publicly  owned  treatment  works  discharging  or  intending  to  discharge  BCCs  to  waters  of  the 

Great  Lakes  System  as  defined  in  40  CFR  132.2. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  gmde 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  affected  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be  affected. 
To  determine  whether  your  facility  is 
affected  by  this  action,  you  should 
carefully  examine  the  definition  of 
"Great  Lakes  System"  in  40  CFR  132.2 
and  examine  the  preamble  to  40  CFR 
Part  132,  which  describes  the  Part  132 
regulations.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

I.  Legal  Authority 

This  regulation  is  being  proposed 
under  the  authority  of  sections  118,  301, 
303,  402,  and  501  of  the  Qean  Water 
Act. 

n.  Background 

Section  118(c)(2)  of  the  Clean  Water 
Act  (CWA),  as  amended  by  the  Great 
Lakeis  Critical  Programs  Act  of  1990, 
required  EPA  to  publish  proposed  and 
final  water  quality  guidance  on 
minimum  water  quality  standards, 
antidegradation  policies,  and 
implementation  procedures  for  the 
Great  Lakes  System.  On  March  23, 1995, 
EPA  published  a  final  rule  entitled 
"Final  Water  Quality  Guidance  for  the 
Great  Lakes  System"  in  order  to  satisfy 
this  requirement.  See  60  FR  15366.  The 
1995  Guidance  included  ambient  water 
quahty  criteria  for  29  pollutants, 
including  BCCs,  that  reflect  the 
maximum  ambient  concentrations  of 
those  pollutants  that  could  be  present  in 
waters  of  the  Great  Lakes  Basin  without 
impairing  aquatic  life,  wildlife  or 
human  health.  The  1995  Guidance  also 


included  implementation  procedures 
that  Great  Lakes  States  and  Tribes  are  to 
use  to  prepare  total  maximum  daily  load 
(TMDL)  analyses  and  to  develop  water 
quality-based  effluent  limits  (WQBELs) 
for  facilities  discharging  these 
pollutants.  See  40  CFR  Part  132.  The 
Great  Lakes  States  are  the  States  of 
Illinois,  Indiana,  Michigan,  Minnesota, 
Ohio,  New  York,  Pennsylvania,  and 
Wisconsin.  The  Great  Lakes  Tribes  are 
those  Tribes  as  defined  in  40  CFR  132.2. 
Great  Lakes  Tribes  consist  of  any  Tribe 
vdthin  the  Great  Lakes  Basin  for  which 
EPA  has  approved  water  quality 
standards  under  section  303  or  that  EPA 
has  authorized  to  administer  a  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  program  under  section  402  of 
the  CWA. 

Among  the  implementation 
procedures  in  the  1995  Guidance  was 
Procedure  3.C.  in  Appendix  F.  Under 
this  procedure,  NPDES  permits  would 
have  been  prohibited  from  including 
mixing  zones  in  the  calculation  of  water 
quality-based  effluent  limits  for  new 
discharges  of  BCCs  after  March  23, 
1997,  or  for  existing  discharges  of  BCCs 
after  March  23,  2007.  EPA  also  codified 
limited  exceptions  for  existing 
discharges  to  accoimt  for  water 
conservation  and  technical  and 
economic  considerations. 

Great  Lakes  States  and  Tribes  were 
required  to  adopt  regiilations  consistent 
with  the  criteria  and  implementation 
procedures  specified  in  the  1995 
Guidance  by  March  23,  1997,  and  to 
submit  those  regulations  to  EPA  for 
approval  or  disapproval.  See  40  CFR 
132.5.  In  the  event  EPA  disapproves  a 
State's  or  Tribe's  submission,  EPA 
would  promulgate  criteria  and 
implementation  procedures  as  necessary 
to  be  consistent  with  the  Guidance.  See 
CWA  section  118(c)(2)(C). 


After  being  promulgated,  the 
Guidance  was  challenged  in  the  U.S. 
Coiul  of  Appeals  for  the  District  of 
Colimibia  Circuit.  On  June  6, 1997,  the 
Court  issued  a  decision  upholding 
virtually  all  of  the  provisions  contained 
in  the  1995  Guidance.  American  Iron 
and  Steel  Institute,  et  al.  v.  EPA  [AISl), 
115  F.3d  979  (D.C.  Cir.  1997).  However, 
the  Court  vacated  the  provisions  of  the 
Guidance  that  would  eliminate  mixing 
zones  for  BCCs.  115  F.3d  at  985.  The 
Court  held  that  EPA  had  "failed  to 
address  whether  the  measure  is  cost- 
justified,"  and  remanded  the  provision 
to  EPA  for  an  opportunity  to  address 
this  issue.  115  F.3d  at  997.  On  April  23, 
1998,  EPA  published  a  notice  amending 
the  1995  Guidance  to  remove  the  BCC 
mixing  zone  provisions  from  40  CFR 
Part  132i  See  63  FR  20107  (April  23, 
1998). 

in.  Discussion  of  the  Proposed 
Regulations 


A.  Introduction 

Today  EPA  is  proposing  to  amend  40 
CFR  Part  132,  Appendix  F,  Procedure  3, 
to  reinstate  the  mixing  zone  provisions 
for  BCCs.  As  discussed  in  more  detail 
below,  EPA  has  determined  that  the 
proposed  BCC  mixing  zone  provisions 
at  Procedure  3.C.  are  important  for 
several  reasons.  First,  phasing  out 
existing  mixing  zones  for  BCCs  and 
prohibiting  new  ones  will  ensure  that 
the  Guidance  codified  at  40  CFR  Part 
132  conforms,  as  required  by  statute, 
with  the  objectives  and  provisions  of  the 
international  agreement  between  the 
United  States  and  Canada  to  restore  and 
maintain  the  environmental  integrity  of 
the  Great  Lakes  Basin  ecosystem.  See 
CWA  section  118(c)(2)(A).  See  also  AISI. 
115  F.3d  at  1001-02  (finding  that  the 
BCC  mixing  zone  provisions  conform  to 
the  Great  Lakes  Water  Quality 
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Agreement).  See  also  the  Great  Lakes 
Water  Quality  Agreement,  Article 
IV(l)(f).  Second,  EPA  has  determined 
that  because  of  their  highly 
bioaccumulative  nature  BCCs  present  a 
significant  potential  risk  to  hiunan 
health,  aquatic  life  and  wildlife  in  the 
Great  Lakes  System  when  discharged  at 
levels  above  water  quality  criteria.  The 
persistent  and  toxic  natiu'e  of  BCCs  is 
amplified  in  the  Great  Lakes  by  the 
tendency  of  the  Lakes  to  act  as  "sinks" 
for  pollutants  discharged  to  the  Great 
Lakes  Basin.  Third,  the  effect  of  BCC 
contamination  on  salmonid  sport 
fisheries  and  other  uses  is  already 
docixmented  in  the  Great  Lakes.  As  a 
resuh,  EPA  has  concluded  that  the 
benefits  associated  with  the  proposed 
BCC  mixing  zone  provisions  justify  the 
costs  that  would  be  imposed  upon 
regulated  entities.  EPA  also  recognizes, 
however,  that  some  dischargers  may 
suffer  imreasonable  economic  effects  if 
mixing  zones  for  existing  BCC 
discharges  are  not  authorized. 
Therefore,  EPA  is  proposing  a  limited 
exception  that  would  allow  minimal 
BCC  mixing  zones  imder  these 
circumstances.  (For  a  discussion  of  the 
potential  costs  and  benefits  of  the 
proposed  rule,  see  section  V  below.) 

A  mixing  zone  is  the  area  beyond  a 
point  source  outfall  in  which  ambient 
concentrations  of  a  particular  pollutant 
are  allowed  to  exceed  the  otherwise 
applicable  water  quality  criterion  for 
that  pollutant.  In  other  words,  when  a 
discharger  wishes  to  use  the  receiving 
water  to  dilute  its  polluted  effluent,  the 
mixing  zone  comprises  the  area  of 
dispersal  in  the  receiving  water  where 
the  pollutants  in  the  effluent  are  not  yet 
sufficiently  diluted  to  meet  the 
applicable  water  quality  criteria. 
Outside  the  mixing  zone,  the  water 
quality  criterion  applies,  and  the 
discharger's  permit  limit  must  be 
calculated  so  that  the  criterion  is  met  at 
the  edge  of  the  mixing  zone.  In  the 
absence  of  a  mixing  zone,  the 
discharger's  permit  limit  would  need  to 
be  calculated  so  that  the  applicable 
water  quality  criterion  or  criteria  are 
met  at  the  end  of  the  discharger's  pipe. 
In  those  situations,  the  discharger 
would  be  prohibited  from  using  the 
receiving  water  to  dilute  its  effluent, 
and  instead  would  need  to  rely  on 
wastewater  treatment  or  pollution 
prevention  measures  to  assvue  that  its 
effluent  meets  the  applicable  water 
quality  criteria.  Because  a  mixing  zone 
assumes  that  the  applicable  water 
quality  criteria  will  be  met  at  the  edge 
or  outer  circumference  of  the  mixing 
zone,  it  necessarily  follows  that  a 
mixing  zone  is  available  oidy  if  the 


receiving  water  itself  is  achieving  water 
quality  standards  for  the  pollutant(s)  for 
which  a  mixing  zone  is  sought,  or  if  the 
receiving  water  will  achieve  water 
quality  standards  for  the  pollutant(s) 
through  a  TMDL.  If  the  receiving  water 
is  impaired,  e.g.,  if  pollutants  are 
already  present  or  are  expected  to 
remain  in  the  water  column  at  levels 
that  exceed  the  most  stringent 
applicable  water  quality  criterion  for  the 
particular  pollutant,  it  follows  that  no 
mixing  zone  would  be  available  for 
discharges  of  that  pollutant  (because 
there  would  be  no  "clean"  water 
available  for  dilution). 

Thus,  it  is  important  to  note  that  the 
proposed  regulation  prohibiting  mixing 
zones  for  BCCs  in  the  Great  Lakes 
System  would  affect  only  those 
receiving  waters:  (1)  That  are  achieving 
water  quality  standards  for  the  BCC  in 
question  at  the  time  of  permit  issuance; 
or  (2)  that  are  expected  to  achieve  such 
standards  within  a  reasonable  time 
through  the  implementation  of  a  TMDL 
imder  CWA  section  303(d).  As  noted 
above,  if  water  quality  standards  are  not 
being  met  in  the  receiving  water  for  the 
BCC  in  question,  or  are  not  expected  to 
be  met,  Uien  no  mixing  zone  would  be 
available  for  the  pollutant  irrespective 
of  this  proposed  rule.  See  discussion  in 
the  Supplemental  Information 
Document  for  the  Guidance  at  pages 
338-358  about  permissible  approaches 
for  establishing  permit  limits  for 
discharges  to  non-attained  waters, 
including  setting  limits  at  criteria  end- 
of-pipe. 

Although  the  decision  whether  to 
authorize  a  mixing  zone  in  a  particular 
receiving  water  or  for  particular 
pollutants  customarily  is  committed  to 
the  States'  discretion.  EPA  has 
determined  for  environmental  and 
public  policy  reasons  that  all  Great 
Lakes  States  and  Tribes  should 
implement  a  consistent  approach.  The 
proposed  regulations  therefore  describe 
minimum  mixing  zone  requirements  for 
the  Great  Lakes  System.  The  Great  Lakes 
States  and  Tribes  would  be  required  to 
adopt  requirements  consistent  with  (as 
protective  as)  any  final  mixing  zone 
BCC  procedure  for  waters  within  the 
Great  Lakes  System.  See  CWA  section 
118(c)(2)(C).  Under  the  authority 
reserved  to  them  by  CWA  section  510, 
States  and  Tribes  remain  bee  to  apply 
more  stringent  mixing  zone 
requirements  than  these  proposed 
regulations  would  establish. 

Five  of  the  Great  Lakes  States  (Illinois 
Indiana,  Minnesota.  Michigan,  and 
Wisconsin)  already  have  adopted 
requirements  to  eliminate  (for  existing 
discharges,  phase-out)  mixing  zones  for 
BCCs  that  they  submitted  to  EPA  for 


approval  as  part  of  their  original  Part 
132  submissions.  EPA  has  taken  no 
action  on  those  provisions  because  they 
are  not  presently  subject  to  the  adoption 
and  submission  requirements  of  40  CFR 
132.4(a)  and  132.5(a).  However, 
assuming  that  the  five  States  retain 
those  requirements  and  that  they  are  as 
protective  as  the  final  rule.  EPA  would 
approve  those  prior  submissions  imder 
the  procedures  set  forth  in  40  CFR 
132.5(f).  ^     ^ 

Any  Great  Lakes  State  or  Tnbe  that 
has  not  adopted  BCC  mixing  zone 
provisions  as  protective  as  those 
ultimately  adopted  by  EPA  (e.g..  New 
York.  Ohio,  and  Pennsylvania)  would 
need  to  adopt  such  provisions  and 
submit  them  to  EPA  for  approval  or 
disapproval  pursuant  to  40  CFR  132.5 
witldn  eighteen  months  after 
publication  in  the  Federal  Register  of 
the  final  BCC  mixing  zone  rule.  If  a 
Great  Lakes  State  or  Tribe  fails  to  do  so 
or  if  EPA  disapproves  the  submission, 
EPA.  after  giving  the  State  or  Tribe  an 
opportimity  to  make  any  necessary 
changes,  would  publish  a  final  rule  six 
months  later  identifying  the  BCC  mixing 
zone  provisions  that  would  apply  to 
waters  and  discharges  within  that 
jurisdiction.  See  40  CFR  132.5(d)  and 
(f).  EPA  believes  that  the  18  months 
time  frame  for  State  adoption  and 
submission  is  reasonable  because  it 
accommodates  the  legislative  or 
rulemaking  processes  that  the  Great 
Lakes  States  and  Tribes  may  need  to 
undertake  in  order  to  adopt  provisions 
consistent  with  the  final  rule.  It  also 
allows  EPA  six  months  following  the 
submission  by  the  Great  Lakes  State  or 
Tribe  to  approve  the  submission  or,  in 
the  event  of  a  disapproval,  to 
promiilgate  its  own  requirements  within 
the  two-year  period  specified  by  33 
U.S.C.  118(c)(2)(C).  In  today's  action, 
EPA  proposes  to  amend  40  CFR  132.5(a) 
and  (c)  to  apply  these  procedures  to  the 
proposed  reinstatement  of  the  BCC 
mixing  zone  rule. 

B.  Components  of  the  Today's  Proposed 
Regulation 

Procedure  3.C.,  as  proposed  by  EPA 
today,  would  impose  the  following 
limitations  on  the  availability  of  mixing 
zones  for  discharges  of  BCCs  to  the 
Great  Lakes  System.  (The  Great  Lakes 
System  is  defined  at  40  CFR  132.2.) 
EPA's  regulations  applicable  to  the 
Great  Lakes  System  define  a  BCC.  in 
essence,  as  any  chemical  that  (1) 
,    accumulates  in  aquatic  organisms  by  a 
human  health  bioaccumulation  factor 
greater  than  1000  (after  considering 
various  specified  factors),  and  (2)  has 
the  potential  upon  entering  the  surface 
waters  to  cause  adverse  effects,  either  by 
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itself  or  in  the  form  of  its  toxic 
transformation  product,  as  a  result  of 
that  accumulation.  See  40  CFR  132.2. 
First,  the  regulation  would  prohibit 
the  establishment  of  mixing  zones  for 
new  discharges  of  BCCs  to  the  Great 
Lakes  System.  See  Procedure  3.C.I.  That 
prohibition  would  take  effect  as  soon  as 
EPA  has  approved  the  State's  or  Tribe's 
submission  with  respect  to  this 
prohibition  or  has  published  a  notice 
identifying  that  prohibition  as  applying 
within  the  State's  or  Tribe's  jurisdiction. 
The  regulation  would  define  a  new 
discharge,  for  the  purpose  of  Procedure 
3.C.,  as  (i)  a  "discharge  of  pollutants" 
(as  defined  in  40  CFR  122.2)  to  the  Great 
Lakes  System  from  a  building,  structure, 
facility,  or  installation,  the  construction 
of  which  commences  after  the  date  the 
prohibition  in  Procedure  3.C.I.  takes 
effect  in  that  State  or  Tribe;  (ii)  a  new 
discharge  from  an  existing  Great  Lakes 
discharger  that  commences  after  the 
date  the  prohibition  in  Procedure  3.C.I. 
takes  effect  in  that  State  or  Tribe;  or  (iii) 
an  expanded  discharge  from  sm  existing 
Great  Lakes  discharger  that  commences 
after  the  date  the  prohibition  in 
Procedure  3.C.I.  takes  effect  in  that 
State  or  Tribe,  except  for  those 
expanded  discharges  resulting  from 
changes  in  loadings  of  any  BCC  within 
the  existing  capacity  and  processes  (e.g., 
normal  operational  variability,  changes 
in  intake  water  pollutants,  increasing 
the  production  hours  of  the  facility  or 
adding  additional  shifts,  or  increasing 
the  rate  of  production),  and  that  are 
covered  by  the  existing  applicable 
control  document.  See  Procedure  3.C.2. 
All  other  discharges  of  BCCs  would  be 
defined  as  existing  discharges.  Second, 
the  regulation  would  prohibit  the 
establishment  of  mixing  zones  for 
existing  discharges  of  BCCs  10  years 
after  the  publication  date  of  the  final 
BCC  mixing  zone  rule,  subject  to  two 
exceptions.  See  Procedure  3.C.4. 

The  first  exception,  to  promote  water 
conservation,  would  allow  States  and 
Tribes  to  grant  mixing  zones  for  any 
existing  discharge  of  BCCs  10  years  after 
the  publication  date  of  the  final  BCC 
mixing  zone  rule  where  it  can  be 
demonstrated,  on  a  case-by-case  basis, 
that  failure  to  grant  a  mixing  zone 
would  preclude  water  conservation 
measures  that  would  lead  to  overall  load 
reductions  in  BCCs,  even  though  higher 
concentrations  of  BCCs  occur  in  the 
effluent.  See  Procedure  3.C.5.  The  water 
conservation  exception  would  not  be 
available  to  new  discharges  of  BCCs 
because  point  sources  responsible  for 
those  discharges  can  more  readily 
design  and  engineer  new  unit 
operations  and  processes  within  the 
facility  that  will  maintain  BCC 
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discharges  at  levels  at  or  below  the 
applicable  water  quality  criteria,  while 
also  conserving  water. 

The  second  exception  is  intended  to 
accommodate  technical  and  economic 
considerations.  Under  this  exception,  a 
facility  with  an  existing  discharge  of 
BCCs  could  qualify  for  a  mixing  zone  for 
one  or  more  BCCs  10  years  after  the 
publication  date  of  the  final  BCC  mixing 
zone  rule  if  the  State  or  Tribe 
determines  that  the  discharger  is 
complying  with  all  applicable  CWA 
requirements  for  the  BCC  in  question 
and  is  reducing  to  the  maximum  extent 
possible  the  loading  of  the  BCC  for 
which  the  mixing  zone  is  sought.  See 
Procedure  3.C.6.a.  (This  exception  is 
described  in  more  detail  in  section 
III.B.2.  below.)  The  purpose  of  this 
exception  is  to  ensure  that  the  BCC 
mixing  zone  phase-out  does  not  result 
in  unjustified  economic  impacts  in 
situations  where  the  phase-out  may  be 
technically  and  economically  infeasible. 
However,  this  exception  is  intended  to 
apply  only  in  limited  circumstances. 

Any  mixing  zones  authorized  under 
proposed  Procedure  3.C.  for  existing 
discharges — whether  established  during 
the  phase-out  period  prior  to  the  date  10 
years  fi-om  publication  date  of  the  final 
BCC  mixing  zone  rule  or  after  that  date 
pursuant  to  one  of  the  exceptions 
identified  above — would  need  to  be 
consistent  with  40  CFR  Part  132, 
Appendix  F,  Procedures  3.D.  and  3.E. 
See  Procedure  3.C.7.  Those  provisions 
were  promulgated  as  part  of  the 
Guidance  in  1995  and  are  currently  in 
effect  for  the  Great  Lakes  System.  For  a 
discussion  of  those  provisions,  see  the 
Supplemental  Information  Document  at 
273-288.  See  also  AISIv.  EPA,  115  F.2d 
at  997-998  (upholding  their  validity). 

Today's  proposed  amendments  to  Part 
132  are  similar  to  the  rule  EPA 
promulgated  in  March  1995  except  that 
the  phase-out  of  mixing  zones  for  BCCs 
woiild  occur  10  years  after  the 
publication  date  of  the  new  rule  rather 
than  on  March  23,  2007,  as  originally 
promulgated.  In  addition,  EPA  has 
reorganized  and  revised  some  of  the 
language  in  Procedure  3.C.  of  the 
proposal  to  improve  clarity,  reduce 
repetitiveness  with  other  Part  132 
requirements,  and  ease  implementation. 

1.  Exception  for  Water  Conservation 

The  proposed  amendments  to  40  CFR 
Part  132  would  authorize  an  exception 
to  the  mixing  zone  phase-out  for  BCCs 
for  existing  discharges  from  a  facility 
implementing  water  conservation 
measures.  EPA  recognizes  that,  as  a 
result  of  water  conservation  measures, 
concentrations  of  a  BCC  in  an  effluent 
may  increase  slightly,  while  the  mass  of 


the  BCC  being  discharged  does  not.  EPA 
concludes  that  because  water 
conservation  is  desirable,  an  exception 
may  be  appropriate  in  certain 
circumstances.  The  primary  concern  for 
BCCs  is  the  mass  of  the  pollutant 
entering  the  nearshore  waters  of  the 
Great  Lakes  System.  This  exception 
would  authorize  a  mixing  zone  only 
when  the  associated  water  conservation 
measures  will  lead  to  overall  reductions 
in  loadings  of  BCCs.  In  addition,  EPA 
continues  to  be  concerned  about  any 
allowable  increases  in  concentration 
above  criteria  and  is  also  proposing  to 
restrict  mixing  zones  under  the  water 
conservation  provision  to  those  allowed 
for  non-BCCs  (i.e.,  a  10:1  dilution  ratio 
for  lakes  and  25  percent  of  design  flow 
for  tributaries).  See  40  CFR  Part  132, 
Appendix  F,  Procedure  3.D.  and  3.E. 
This  proposed  mixing  zone  exception  is 
virtually  identical  to  the  provision 
promulgated  in  1995. 

2.  Exception  for  Technical  and 
Economic  Considerations 

Under  the  proposed  exception  for 
technical  and  economic  considerations, 
a  Great  Lakes  State  or  Tribe  could 
authorize  a  mixing  zone  for  existing 
dischai;ges  of  BCCs  10  years  after  the 
publication  date  of  the  final  BCC  mixing 
zone  rule,  but  only  under  the  limited 
circumstances  specified  below.  The 
State  or  Tribal  permitting  authority 
would  be  required  to  make  two 
affirmative  findings:  (1)  The  discharger 
is  complying  with  all  applicable 
requirements  of  Clean  Water  Act 
sections  118,  301,  302,  303,  304,  306. 
307,  401,  and  402,  including  existing 
NPDES  water-qualify  based  effluent 
limitations,  for  the  BCC  for  which  a 
mixing  zone  is  requested;  and  (2)  the 
discharger  has  reduced  and  will 
continue  to  reduce  to  the  maximimi 
extent  possible  its  discharge  of  the  BCC 
for  which  a  mixing  zone  is  requested. 
See  Procedure  3.C.6.a. 

The  proposed  regulation  provides 
that,  in  making  a  finding  that  a 
discharger  has  reduced  the  discharge  of 
BCCs  for  which  the  mixing  zone  is 
sought  to  the  maximum  extent  possible, 
the  State  or  Tribe  would  need  to 
consider  the  feasibility  and  cost- 
effectiveness  of  additional  controls  or 
pollution  prevention  measures  that  ar« 
available  to  the  facilify  for  reducing  and, 
if  possible,  ultimately  eliminating  the 
BCC  in  question.  See  Procedure 
3.C.6.a(ii).  Relevant  treatment  or 
pollution  prevention  strategies  would 
include  strategies  applicable  to  the 
facility's  upstream  sources,  if 
appropriate  [e.g.,  a  mimicipality's 
industrial  users).  After  evaluating 
feasible  BCC  reduction  strategies 
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available  to  the  discharger,  the  State  or 
Tribe  would  need  to  dociiment  for  the 
record  why  the  implementation  of  some 
or  all  of  them  could  not  reasonably  be 
expected  to  eliminate  the  discharger's 
need  for  a  BCC  mixing  zone.  By 
proposing  to  require  the  reduction  of  the 
BCC  discharges  to  the  maximum  extent 
possible,  EPA  thus  intends  to  ensure 
that  the  exception  is  available  only  to 
dischargers  that  are  doing  their  best  to 
reduce  the  level  at  which  that 
biaccimiulative  toxic  chemical  enters 
the  Great  Lakes. 

When  determining  whether  the 
discharger  is  reducing  the  BCC  in 
question  to  the  maximum  extent 
possible,  the  State  or  Tribe  would  also 
need  to  consider  whether  the 
discharger,  or  affected  commimity  or 
communities,  will  suffer  unreasonable 
economic  effects  if  the  mixing  zone  is 
eliminated.  See  Procedure  3.C.6.a(ii).  In 
evaluating  economic  impacts,  EPA 
would  expect  the  State  or  Tribe  to 
consider  the  costs  of  all  pollution 
reduction  options  including  available 
treatment  technologies  and  control 
strategies  beyond  those  already  being 
implemented.  Costs  should  reflect 
design  and  current  operating  flow.  EPA 
would  also  expect  the  State  or  Tribe  to 
evaluate  information  on  the  facility's 
current  financial  health  including, 
where  appropriate,  existing  mimicipal 
and  pretreatment  user  charges  and 
existing  profitability.  Also  potentially 
relevant,  where  appropriate,  would  be 
information  on  the  current  profitability 
and  overall  financial  health  of  the 
facility's  parent  corporation,  where  such 
information  is  available. 

Finally,  in  determining  whether 
imreasonable  economic  effects  would 
occur,  EPA  would  also  expect  the  State 
or  Tribe  to  consider  the  potential  effects 
on  emplojrment  rates  and  tax  revenues 
and,  where  appropriate,  on  user  fees 
from  increased  costs  associated  with 
meeting  water  quality  criteria  in  the 
absence  of  a  mixing  zone.  The  factors  to 
be  considered  in  assessing  economic 
impacts  would  likely  vary  on  a  facility- 
by-facility  basis.  (See  Interim  Economic 
Guidance  for  Water  Quality  Standards — 
Workbook.  March  1995.  EPA-823-B- 
95-002.) 

As  noted,  a  mixing  zone  for  a  BCC 
would  be  granted  under  the  proposed 
exception  only  if  the  State  or  Tribe 
determines  that  the  discharger  is 
meeting  all  currently  applicable  CWA 
requirements  for  the  BCC  in  question 
and  is  reducing  its  loadings  of  that  BCC 
to  maximum  extent  possible,  based  on 
a  consideration  of  technical  and 
economic  factors.  Therefore,  under  this 
proposal,  an  exception  to  the  BCC 
mixing  zone  provision  would  not  be 


granted  if  cost-effective  pollution 
prevention  and/or  other  control  and 
treatment  strategies  exist  that  make  it 
technically  possible  for  the  discharger  to 
achieve  the  applicable  water  quality 
criteria  at  the  point  of  discharge,  and  if 
the  discharger,  or  affected  community  or 
commimities,  will  not  suffer 
unreasonable  [i.e.,  severe)  economic 
effects  in  implementing  such  strategies. 

EPA  emphasizes  that  the  proposed 
exception  to  the  elimination  of  mixing 
zones  for  existing  discharges  of  BCCs  is 
intended  to  be  granted  only  in 
exceptional  circumstances.  In  addition, 
the  proposed  exception  would  authorize 
a  BCC  mixing  zone  that  is  very  limited 
in  scope.  For  example,  as  discussed  in 
more  detail  below,  the  mixing  zone 
would  need  to  be  designed  so  that  it  is 
no  larger  than  necessary  to  account  for 
the  technical  constraints  and  economic 
effects  to  which  the  discharger  is 
subject.  Finally,  in  no  circumstances 
under  the  proposed  regulation  could  the 
amount  of  allowed  mixing  exceed  the 
maximmn  mixing  zones  specified  for 
non-BCCs  in  sections  D  (discharges  to 
Lakes)  and  E  (discharges  to  tributaries) 
of  40  CFR  Part  132.  Appendix  F. 
Procedure  3.  These  provisions,  which 
were  upheld  in  AISI.  115  F.Sd  at  997- 
98,  apply  to  all  mixing  zones  in  the 
Great  Lakes  System,  regardless  of  the 
type  of  pollutant  being  discharged. 

If.  under  the  proposed  regulation,  the 
State  or  Tribe  decides  to  allow  a  mixing 
zone  for  existing  discharges  of  BCCs  10 
years  after  the  publication  date  of  the 
final  BCC  mixing  zone  rule,  the  mixing 
zone  would  be  subject  to  the  following 
conditions.  First,  no  mixing  zone  for 
existing  discharges  of  BCCs  could  result 
in  limitations  that  are  less  stringent  than 
those  existing  prior  to  the  publication 
date  of  the  final  BCC  mixing  zone  rule. 
See  Procedure  3.C.6.b(i).  Second,  the 
permitting  authority  would  need  to 
calculate  the  mixing  zone  so  that  it  is  no 
larger  than  necessary  to  account  for  the 
technical  constraints  and  economic 
effects  that  justified  the  mixing  zone  in 
the  first  place.  See  Procedure  3.C.6.b(ii). 
The  first  and  second  requirements  are 
consistent  with  the  United  States' 
international  agreement  to  virtually 
eliminate  persistent  toxic  substances 
from  the  Great  Lakes  System  and  are 
intended  to  ensure  that  the  discharger 
would  indeed  reduce  its  discharges  of 
the  BCC  to  the  maximum  extent 
possible  before  being  allowed  to  use  the 
receiving  water  for  dilution.  Thus, 
under  these  proposed  requirements,  if 
the  State  or  Tribe  determines  that  it 
would  be  technically  and  economically 
feasible  for  a  facility  to  implement 
controls  or  pollution  prevention 
strategies  beyond  those  currently  in 


force  in  order  to  reduce  its  discharge  of 
the  BCC  in  question,  then  the  mixing 
zone  would  need  to  reflect  reasonable 
estimates  of  the  additional  anticipated 
reductions. 

In  other  words,  the  BCC  mixing  zone 
would  correspond  not  to  what  the 
facility  actually  is  discharging,  but 
rather  to  what  it  could  discharge  if  it 
employed  technically  and  economically 
feasible  measures  to  reduce  its  BCC 
discharge  to  the  maximum  extent 
possible.  Through  this  provision,  EPA 
intends  to  encourage  all  dischargers 
seeking  a  BCC  mixing  zone  to 
implement  controls  and  pollution 
prevention  strategies  relevant  to  that 
BCC  prior  to  seeking  regulatory  relief. 
Because  dischargers  would  have  ten 
years  to  employ  additional  controls  and 
strategies  in  order  to  phase-out  their 
dependence  on  mixing  zones,  EPA 
believes  this  would  be  a  reasonable 
requirement.  In  the  event  that  further 
reductions  could  be  achieved  (perhaps 
using  technologies  or  measures 
identified  through  the  permitting 
process),  a  discharger  could  still  qualify 
for  a  mixing  zone,  but  would  be 
compelled  to  achieve  those  further 
reductions,  as  reflected  in  its  new 
mixing  zone. 

Third,  any  BCC  mixing  zone  would 
need  to  ensure  the  attaiimient  of 
applicable  acute  and  chronic  aquatic 
life,  wildlife,  and  human  health  criteria 
and  values  within  and  at  the  edge  of  the 
mixing  zone,  respectively.  In  non- 
attained  waters,  any  mixing  zone 
granted  for  BCCs  under  the  exception 
would  need  to  be  consistent  with  the 
TMDL  or  comparable  assessment  and 
remediation  plan  under  Procedure  3. A. 
of  Appendix  F  of  the  1995  Guidance. 
See  Procedure  3.C.6.b(iii). 

In  addition,  any  permit  authorizing  a 
BCC  mixing  zone  under  this  exception, 
when  appropriate,  would  need  to 
require  the  discharger  to  develop  and 
implement  an  ambient  monitoring  plan. 
See  Procedure  3.C.6.b(iv).  Monitoring 
data  compiled  by  dischargers  could  be 
used  to  supplement  State  or  Tribal 
monitoring  data  and  provide  additional 
information  on  the  receiving  water's 
assimilative  capacity  and  on  the  extent 
of  impacts,  if  any,  associated  with  the 
mixing  zones.  Ambient  monitoring  data 
would  be  used,  in  attained  waters,  to 
ensure  that  the  appHcable  water  quality 
criterion  for  the  BCC  is  attained  at  the 
edge  of  the  mixing  zone  and,  in  non- 
attained  waters,  to  ensure  that  the 
projected  improvement  in  water  quality 
imder  the  TMDL  or  comparable 
assessment  and  remediation  plan  is 
occurring.  Ambient  monitoring  data  can 
also  be  used  to  provide  the  basis  for 
future  decisions  on  the  granting  of 
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mixing  zones  for  BCCs,  including  any 
adjustments  to  the  size  of  a  future 
mixing  zone  [e.g.,  if  data  show  that  the 
receiving  water  did  not  assimilate  the 
pollutant  as  quickly  as  originally 
believed).  The  State  or  Tribe  is 
encouraged  to  seek  additional 
information,  as  necessary,  to  determine 
whether  a  mixing  zone  for  BCCs  is 
warranted  for  an  existing  discharge. 

Fourth,  the  proposed  regulation 
would  limit  the  exception  to  the  BCC 
mixing  zone  prohibition  to  one  permit 
term.  Mixing  zones  may  not  be  granted 
thereafter  unless  the  State  or  Tribe 
makes  the  necessary  findings  discussed 
above  for  each  successive  permit 
application  in  which  a  mixing  zone  for 
BCCs  is  sought.  See  Procedure 
3.C.6.b(v). 

EPA  expects  that  exceptions  to  the 
BCC  mixing  zone  provision  would  be 
granted  solely  at  the  discretion  of  the 
State  or  Tribe  on  a  case-by-case  basis. 
Because  of  the  importance  of  controlling 
BCCs  in  the  Great  Lakes  System,  it  is 
critical  that  the  public  have  an 
opportunity  to  comment  on  discharge- 
specific  exceptions  to  the  general  policy 
of  prohibiting  mixing  zones  for  existing 
dischargers  of  BCCs.  The  proposed 
amendments  to  40  CFR  Part  132  woidd 
provide  that  each  draft  permit  that 
includes  a  mixing  zone  for  one  or  more 
BCCs  after  the  phase-out  period  must 
specify,  either  in  the  fact  sheet  or  in  the 
statement  of  basis  for  the  draft  permit, 
the  mixing  zone  provisions  used  in 
calculating  the  permit  limits  and  must 
identify  each  BCC  for  which  a  mixing 
zone  is  proposed.  See  Procedure  3.C.6.C. 
The  draft  permit,  including  the  fact 
sheet  or  statement  of  basis,  must  be 
publicly  noticed  and  made  available  for 
public  comment  under  40  CFR  124.6(e). 
The  proposed  amendments  to  Part  132 
would  specify  that  any  mixing  zone  for 
existing  BCC  discharges  authorized 
under  Procedure  3.C.3,  3.C.5,  or  3.C.6  of 
Appendix  F  must  also  be  consistent 
with  Procedure  3.D.  and  3.E.  of 
Appendix  F  of  Part  132.  See  Procedure 
3.C.7. 

Under  the  proposed  amendments  to 
Part  132,  the  mixing  zone  prohibition 
would  be  limited  to  BCCs.  BCCs  are  the 
pollutants  of  primary  concern  in  the 
Great  Lakes  System.  Documented 
widespread  impacts  warrant  the  special 
emphasis  on  controlling  BCCs.  See 
section  I  of  the  "Final  Water  Quality 
Guidance  for  the  Great  Lakes  System: 
Supplementary  Information  Document" 
(SID)  (EPA,  March  1995,  820-B-95- 
001),  and  the  preamble  to  the  "Proposed 
Water  Quality  Guidance  for  the  Great 
Lakes  System"  (58  FR  20802.  April  16, 
1993).  In  addition,  States  already  have 
the  discretion  imder  section  510  of  the 


CWA  to  eliminate  mixing  zones  for 
other  persistent  chemicals  such  as  lead 
and  cadmium. 

The  proposed  amendments  to  Part 
132  would  establish  a  10-year  phase-out 
period  for  existing  discharges.  However, 
this  would  begin  after  the  publication 
date  of  the  final  BCC  mixing  zone  rule. 
EPA  believes  that  a  longer  period  would 
not  be  reasonable  to  phase  out  BCC 
mixing  zones  for  existing  discharges 
because  five  of  the  eight  Great  Lakes 
States  alrieady  have  similar  BCC  mixing 
zone  provisions  in  their  State 
regulations  and  the  remaining  States 
have  known  since  1997  that  EPA 
intended  to  reinstate  this  provision  in 
Part  132  to  ensure  consistency  with  the 
United  States'  international  agreement 
to  virtually  eliminate  persistent  toxic 
substances  from  the  Great  Lakes  System. 
In  addition,  EPA  has  not  chosen  to 
reduce  the  phase-out  period  to  less  than 
10  years  [e.g.,  March  23,  2007,  as 
promulgated  in  the  1995  Guidance) 
because  EPA  believes  that  a^ected 
dischargers  will  probably  need  10  years 
to  come  into  compliance. 

IV.  Request  for  Public  Comment  on 
Exceptions  for  New  Discharges  of  BCCs 
From  Municipalities 

As  discussed  above,  today's  proposal 
would  prohibit  mixing  zones  for  new 
discharges  of  BCCs  to  the  Great  Lakes 
System.  EPA  is  requesting  comment  on 
providing  a  narrow  exception  for  new 
discbarges  of  BCCs  from  municipalities. 
Under  Michigan's  ciurent  regulations,  a 
municipality  could  obtain  a  variance  for 
a  new  discharge  of  BCCs  when 
necessary  to  prevent  a  public  health 
threat  to  the  community.  Michigan's 
variance  procediue  was  adopted  to 
address,  for  example,  a  situation  where 
a  community  with  failing  septic  systems 
had  to  be  connected  to  a  new  POTW  to 
avert  a  potential  public  health  threat 
from  failing  septic  tanks.  Under  EPA's 
proposed  rule  the  State  could  not 
authorize  a  mixing  zone  for  a  new 
POTW  discharge  to  accommodate  BCCs 
contained  in  the  community's 
wastewater  even  if  it  were  not 
technically  and  economically  feasible 
for  the  POTW  to  achieve  its  criteria- 
based  WQBEL.  EPA  requests  comment 
on  whether  it  woidd  be  appropriate  to 
allow  a  narrow  exception  for  new 
discharges  of  BCCs  from  municipalities 
that  commence  for  the  purpose  of 
averting  a  threat  to  public  health.  EPA 
also  requests  comment  whether  narrow 
exceptions  for  muinicipalities  would  be 
reasonable  in  other  situations. 

V.  Economic  Analjrsis 

As  explained  more  fully  below  and  in 
section  VI.B.,  EPA's  proposed  rule 


would  not  itself  establish  any 
requirements  directly  applicable  to 
regulated  entities.  The  mixing  zone 
provisions  would  not  be  enforceable 
against  new  or  existing  discharges  until 
separate  steps  are  taken  by  States  and 
Tribes  to  adopt  and  implement  them. 
Therefore,  this  proposed  rule  does  not 
have  an  immediate  effect  on  dischargers 
or  the  community.  Until  actions  are 
taken  to  adopt  and  implement  the  final 
version  of  this  rule,  there  will  be  no 
economic  effect  on  any  dischargers  or 
the  community. 

Even  after  BCC  mixing  zone 
provisions  are  adopted  and 
implemented,  EPA  believes  that  they 
would  not  have  a  significant  economic 
impact  on  a  substantial  ntmiber  of 
dischargers  because  most  BCCs  are 
already  harmed  from  use  and/or 
production  or  are  severely  restricted  in 
use.  Therefore,  EPA  does  not  expect 
BCCs  that  are  banned  or  severely 
restricted  to  be  present  in  discharger 
effluent  above  criteria  levels.  For  the 
few  remaining  BCCs  that  may  be 
contaminating  effluent  as  a  result  of 
household  products  or  products  and 
chemicals  used  in  production, 
municipalities  and  commercial  and 
industrial  users  of  those  products 
should  be  able  to  substitute  away  from 
these  products,  rely  on  cleaner 
technologies  that  do  not  require  then 
use  or  produce  BCCs  as  a  by-product,  or 
engineer  soiuce  controls  to  reduce 
releases  of  BCCs  to  acceptable  levels.  In 
addition,  for  existing  discharges,  there  is 
some  flexibility  and  discretion  in  how 
the  proposed  rule  would  be 
implemented  by  States  and  Tribes  to 
account  for  technical  and  economic 
considerations.  While  EPA  expects  that 
implementation  of  today's  rule  would 
ultimately  result  in  some  new  or  revised 
permit  conditions  for  existing 
dischargers,  promulgation  of  this 
proposal  would  not  impose  any  of  these 
as  yet  unknown  requirements  on 
dischargers. 

Nonetheless,  consistent  with  the 
intent  of  E.O.  12866,  EPA  has  evaluated 
(within  the  limits  of  these  uncertainties) 
the  possible  impacts  that  might 
ultimately  result  from  this  rulemaking. 
The  following  sections  discuss  this 
evaluation. 

A.  Need  for  the  Regulation 

EPA  has  devoted  considerable  effort 
to  identifying  BCCs  and  developing  the 
most  appropriate  criteria, 
methodologies,  policies,  and  procedures 
to  address  them.  The  1995  Guidance 
incorporated  bioaccimiulation  factors 
(BAFs)  in  the  derivation  of  criteria  and 
values  to  protect  human  health  and 
wildlife  and  to  identify  the  BCCs. 
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Biodcxnunulation  refers  to  the  uptake 
and  retention  of  a  substance  by  an 
aquatic  organism  from  its  surrounding 
medium  and  from  food.  For  certain 
chemicals,  uptake  through  the  aquatic 
food  chain  is  the  most  important  route 
of  exposure  for  wildlife  and  humans. 

The  wildlife  criteria  and  the  human 
health  criteria  and  values  incorporate 
appropriate  BAFs  in  order  to  more 
accurately  accoimt  for  the  total  exposure 
to  a  chemical.  Previous  EPA  guidelines 
for  the  derivation  of  human  health  water 
quality  criteria  used  bioconcentration 
factors  (BCFs),  which  measure  only 
uptake  from  water.  EPA  believes, 
however,  that  the  BAF  is  a  better 
predictor  of  the  concentration  of  a 
chemical  within  fish  tissues  in  the  Great 
Lakes  System  because  it  includes 
consideration  of  the  uptake  of 
contaminants  from  all  routes  of 
exposure.  Therefore,  the  Guidance 
included  methods  for  deriving  BAFs  for 
non-polar  organic  chemicals  and 
identified  22  BCCs  by  these  methods. 

Today's  proposed  rule  would  prohibit 
mixing  zones  for  BCCs  and  thus  would 
require  NPDES  permit  limitations  to  be 
set  equal  to  water  quality  criteria  for 
those  pollutants.  BCCs  are  not 
compatible  with  mixing  zones  because 
of  their  persistent  and  bioaccumulative 
nature.  Thus,  for  BCCs,  it  is  the  mass  of 
the  pollutant  that  is  problematic,  not 
just  the  concentration;  therefore,  mixing 
zones  are  not  appropriate  because  by 
definition  they  allow  an  increase  in  the 
mass  discharged  to  the  receiving  waters. 

For  pollutants  that  quickly  degrade 
and  do  not  bioaccumulate,  limited 
mixing  zones  are  often  acceptable. 
However,  for  persistent  and  highly 
bioaccumulative  pollutants,  mixing 
zones  create  "hot  spots"  in  the 
envfronment  where  bioaccumulation  of 
toxic  pollutants  in  fish  and  other 
aquatic  organisms  can  significantly 
exceed  safe  levels  for  consumption  by 
wildlife  and  hiunans.  Therefore,  this 
proposal  reflects  EPA's  judgment  that 
mixing  zones  for  BCCs  (even  of  the 
limited  size  authorized  by  40  CFR  Part 
132  imder  certain  conditions)  should  be 
prohibited  absent  exceptional 
circumstances. 

The  Guidance  currently  allows  a 
miniiniim  10:1  dilution  ratio  for  lake 
discharges  and  25  percent  of  the  critical 
stream  flow  for  tributary  discharges  in 
calculating  mixing  zones  for  all 
pollutants,  including  BCCs.  Larger 
mixing  zones  are  also  allowed  if  a 
demonstration  is  performed.  See  40  CFR 
Part  132.  Appendix  F,  Procedure  3.D. 
and  3.E.  Thus,  with  the  currently 
allowable  dilution,  the  mass  of  BCCs 
discharged  from  point  sources  to 
specific  nearshore  areas  of  the  Great 


Lakes  System  could  be  reduced 
significantly,  e.g.,  by  a  factor  of  10  to 
100  in  certain  situations,  if  mixing 
zones  for  BCCs  are  prohibited. 

Virtually  all  species  of  Great  Lakes 
fish  use  the  nearshore  waters  for  one  or 
more  critical  life  stages  or  functions. 
The  nearshore  waters  are  areas  of 
permanent  residence  for  some  fishes, 
migratory  pathways  for  anadromous 
fishes,  and  temporary  feeding  or  nvu^ery 
grounds  for  other  species  from  the 
offshore  waters.  Fish  species  diversity 
and  production  in  the  nearshore  waters 
are  higher  than  in  offshore  waters;  they 
are  generally  highest  in  the  shallower, 
more  enriched  embayments  with  large 
tributary  systems.  Thus,  because  the 
food  web  that  bioaccumulates  BCCs  is 
concentrated  near  shore  where  natiiral 
sinks  exist  in  the  Great  Lakes  Basin,  the 
elimination  of  mixing  zones  for  these 
pollutants  will  further  reduce  the 
probability  of  adverse  effects.  The 
potential  problem  with  allowing  mixing 
zones  for  BCCs  is  that  the  increased 
loading  of  these  pollutants  increases  the 
probability  of  adverse  effects.  The  goal 
of  virtual  elimination  of  these 
substances  in  the  international 
agreement  between  the  United  States 
and  Canada  reflects  these  concerns. 

B.  Potential  Benefits  Associated  With 
Prohibiting  Mixing  Zones  for  BCCs 

This  proposal  to  prohibit  mixing 
zones  for  BCCs  targets  the  types  of  long- 
lasting  pollutants  that  accumulate  in  the 
food  web.  The  BCCs  that  have  been 
found  to  bioaccvunulate  at  levels  of 
concern  in  the  Great  Lakes  include,  but 
are  not  limited  to,  polychlorinated 
biphenyls  (PCBs),  mercury,  DDT, 
dioxin,  chlordane,  and  mirex.  For 
humans  and  wildlife,  the  main  route  of 
exposure  to  BCCs  is  through  the 
consimiption  of  Great  Lakes  fish. 
PotentiaJ  adverse  effects  to  aquatic  life, 
wildlife,  and  humans  associated  with 
exposure  to  BCCs  are  described  below. 

m  aquatic  organisms,  effects  of  BCCs 
range  from  death  to  impairment  of 
reproduction,  development,  and  growth 
(Sweeney  et  al.,  1993).  Effects  have  been 
dociunented  at  all  levels  of  biological 
response  from  changes  in  physiological 
function  to  recruitment  and 
development  of  benthic  communities 
(Beattie  et  al.,  1996;  Landrum  et  al.. 
1991;  Sasson-Brickson  and  Burton, 
1991).  Examples  of  the  types  of 
observed  effects  include  biochemical 
responses  (e.g.,  decreased  calcium  and 
magnesium  metabolism,  depressed  in 
senun  calcium,  elevated  skeletal 
magnesium,  reduced  whole  body  lipid 
content,  elevated  muscle  water  content); 
liver  abnormalities  {e.g..  enlarged  livers 
or  reduced  liver  weights);  skeletal 


abnormalities  [e.g.,  scoliosis  and 
lordosis);  reproductive  toxicity  (e.g.,  egg 
mortality,  fry  deformities,  reduced 
fertilization  success,  reduced  embryo 
survival,  reproductive  failure);  and 
somatic  (non-reproductive)  mutations 
(Palace  et  al.,  1996;  Zabel  and  Peterson, 
1996). 

In  wildlife,  birds  exposed  to  BCCs 
have  exhibited  biochemical  dysfunction 
and  metabolic  effects  (e.g.,  abnormal 
serum  chemistry,  reduced  levels  of 
dopamine,  zinc  and  calcium 
metabolism,  reduced  body  temperature), 
behavioral/neurological  disorders,  and 
reproductive  impairment  (e.g.,  reduced 
numbers  of  eggs,  abnormal  courtship 
behavior,  impaired  nest  building 
abilities,  reduced  eggshell  thickness, 
delayed  reproduction,  reduced 
hatchability,  reduced  sperm 
concentration,  chromosome 
abnormalities  in  embryos)  (Elliott  et  al., 
1996).  Birth  defects  (e.g.,  cleft  palate, 
heart  defects),  hepatic  disorders  and 
enlarged  liver,  and  reproductive 
impairment  and/or  failure  (e.g.,  high 
rate  of  kit  death,  increased  stillbirths 
and  abortions,  altered  menstrual  cycles, 
lower  birth  rates)  have  been  observed  in 
small  mammals. 

Low  concentrations  of  BCCs  ya  birds 
and  mammals  have  adverse  effects  on 
growth  and  development,  reproduction, 
behavior,  motor  coordination,  vision, 
hearing,  histology,  and  metabolism 
(Driver  et  al..  1991).  Chronic  effects  on 
Mrildlife  include  changes  in  enzyme 
production,  hormonal  balance,  calcium 
metabolism,  changes  in  behavior  and 
reproduction,  eggshell  thinning,  embryo 
mortality,  and  decreased  hatchling 
survival.  Studies  on  Great  Lakes  double- 
crested  cormorant  hatchlings  revealed 
significantly  increased  congenital 
abnormalities,  decreased  hatchability, 
and  increased  birth  defects  as  a  result  of 
exposure  to  BCCs  (Larson  et  al.,  1996). 
Rats  fed  BCC-contaminated  Great  Lakes 
walleye,  whitefish,  and  lake  trout 
exhibited  abnormal  neurological/ 
behavioral  effects.  Farm  raised  lake 
trout  injected  with  a  single  BCC  had 
increased  oxidative  stress  and  altered 
liver  function  (Palace  et  al.,  1996). 

Potential  adverse  human  health 
effects  resulting  from  the  consumption 
of  fish  containing  BCCs  include  both  the 
increased  risk  of  cancer  and  the 
potential  for  systemic  or  noncancer  risks 
such  as  kidney  damage  (U.S.  EPA, 
1997).  Acute  exposure  can  result  in 
kidney  damage,  kidney  failure,  seizures, 
gastrointestinal  damage,  cardiovascular 
collapse,  shock,  and  death  (U.S.  EPA, 
1997).  Chronic  exposure  can  result  in 
neurotoxicity,  fetotoxicity,  endocrine 
effects,  hematological  effects, 
reproductive  dysfunction,  sensory  and 
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equilibrium  disturbances,  involimtary 
muscle  activity,  nausea,  confusion, 
weakness,  dizziness,  headache,  tremor, 
twitching,  disorientation,  convulsions, 
liver  toxicity,  diarrhea,  sweating, 
wheezing,  productive  cough,  pulmonary 
edema,  paralysis,  coma,  psychosis, 
irritability,  hyperactivity, 
aggressiveness,  impairment  of 
peripheral  vision,  blindness,  slurred 
speech,  disturbances  in  sensations, 
impairments  of  hearing,  speech,  and 
motor  coordination,  immunological, 
development,  and  reproductive 
impairment,  and  death  (U.S.  EPA, 
1997).  BCCs  have  been  found  to  be 
mutagenic,  genotoxic,  and  carcinogenic, 
causing  liver  and  other  types  of  cancer 
(U.S.  EPA,  1997). 

Risks  to  pregnant  women  and 
children  are  of  particular  concern  (U.S. 
EPA,  1997).  BCCs  can  induce  heritable 
chromosomal  changes  in  women  which 
could  result  in  birth  defects  in  their 
infants,  cross  the  himian  placenta 
contributing  to  exposure  of  the  fetus 
through  placental  transfer,  and 
accumulate  in  body  tissues  persisting 
for  long  periods  of  time.  Unfortimately, 
exposure  prior  to  pregnancy  can 
contribute  to  the  overall  maternal  body 
burden  and  resiUt  in  exposure  of  the 
developing  individual.  Maternal 
reproductive  dysfunction  associated 
with  exposure  to  BCCs  can  result  in 
decreased  fertility,  premature  labor, 
spontaneous  abortion,  reproductive 
hormone  disorders,  increased  stillbirths, 
lack  of  mammary  function,  reduced 
libido,  and  delayed  estrus.  Fetal 
exposure  can  result  in  fetotpxicity 
which  includes  birth  defects  such  as 
low  birth  weight,  small  head 
circiunference,  skeletal  anomalies, 
malformations  such  as  scoliosis  and 
cleft  palates,  respiratory  distress,  heart 
defects  and  cardiac  dysfunction,  cranio- 
facial abnormalities,  delayed  bone 
development,  central  nervous  system 
disorders,  cataracts,  neurological/ 
behavioral  ei^iects,  kidney  abnormalities, 
immune  dysfunction,  and  liver 
disorders  and  damage. 

Children  may  be  at  greater  risk  than 
adults.  BCCs  can  accumulate  in  himian 
milk.  As  a  result,  lactation  may  provide 
a  significant  dietary  source  of  BCCs  in 
infants  of  mothers  who  have  been 
exposed.  Lactational  exposure  is  of 
significant  concern  because  of  the  rapid 
transfer  of  the  chemical  through  breast 
milk.  Risks  to  infants  and  children 
include  central  nervous  system  effects, 
mortality,  low  IQ  scores,  cataracts, 
congestive  heart  failure,  skin  disorders 
such  as  lesions,  cancers  such  as 
neuroblastoma  and  acute  leukemia, 
immime  system  dysfunction  and 
immunosuppression,  skeletal  disorders 


such  as  osteoporosis,  neurological/ 
behavioral  effects  such  as  weakness, 
convulsions,  abnormal  behavior, 
seizures,  learning  disorders,  and 
endocrinological  disorders. 

However,  quantifying  and  monetizing 
the  potential  benefits  associated  with 
the  water  quality  improvements  is  a 
challenging  exercise  in  the  best  of 
circumstances.  For  today's  proposal,  the 
speculative  and  site-specific  natuire  of 
the  potential  impacts  further  complicate 
the  task.  Although  EPA  has  evaluated 
the  potential  cost  impact  of  eliminating 
mixing  zones  for  BCCs  vmder  improved 
analytical  detection  methods  assuming 
that  all  other  conditions  remain 
imchanged,  it  is  not  meaningful  to  make 
predictions  of  the  host  of  site-specific 
factors  that  will  influence  the  level  of 
potential  benefits  in  the  future.  These 
factors  include  the  site-specific  water 
quality  conditions,  the  health  of  the 
aquatic  and  aquatic-dependent 
ecosystems,  the  baseline  level  of  use  of 
the  Great  Lakes  water  resources,  the 
availability  of  substitute  water 
resources,  and  the  willingness-to-pay  for 
improvements  in  the  Great  Lakes  water 
resources  by  the  user  and  non-user 
populations. 

However,  because  of  the  persistent 
and  highly  toxic  nature  of  the  pollutants 
regulated,  EPA  expects  that  the 
proposed  rule  will  result  in  a  range  of 
benefits  including  human  health  risk 
reductions  (for  both  cancer  and 
noncancer  risks)  and  ecologic  values 
associated  with  improving  the  health  of 
aquatic  life  and  wildlife.  In  this  respect, 
EPA's  benefit  analysis  is  imchanged 
from  the  analysis  performed  at  the  time 
EPA  promidgated  the  1995  Guidance.  In 
evaluating  that  provision,  the  Court  in 
the  AISI  case  found  that  EPA  "appears 
adequately  to  have  explained  the 
enviroiunental  justification  for  its 
decision."  AISI.  115  F.3d  at  997. 

C.  Potential  Costs  Associated  With 
Today's  Proposal  To  Prohibit  Mixing 
Zones  for  BCCs 

In  the  AISI  litigation,  Petitioners 
pointed  to  a  comment  made  in  a  public 
hearing  on  the  1995  Guidance  by  a 
mimicipal  discharger  that  was 
concerned  about  spending  $300,000  to 
remove  less  than  a  pound  of  merciuy 
from  its  discharge.  These  Petitioners 
argued  that  even  after  employing 
adjustments  for  relative  toxicity,  EPA 
had  not  provided  adequate  justification 
for  requiring  dischargers  to  incur  these 
extraordinary  costs.  The  AISI  Court 
agreed  and  remanded  this  portion  of  the 
1995  Guidance  to  EPA  to  address 
whether  the  BCC  mixing  zone 
prohibition  is  cost-justified. 


EPA  believes  that  this  proposal  to 
prohibit  mixing  zones  for  BCCs  is 
justified  even  in  view  of  the  costs  it 
could  pose.  As  a  preliminary  matter, 
EPA  notes  that  the  costs  associated  with 
the  proposed  rule  are  highly  speculative 
for  a  number  of  reasons.  First,  EPA 
assimies  that  this  proposed  rule  would 
have  no  effect  in  waters  where  water 
quality  standards  are  not  being  met  for 
the  BCC  in  question  or  are  not  expected 
to  be  met,  because  no  mixing  zone 
would  be  available  for  the  pollutant 
irrespective  of  this  proposed  rule  since 
no  dilution  ("clean"  water)  would  be 
available  for  mixing  with  the  discharge. 
For  those  waters,  this  proposed  rule 
would  have  no  cost  impact  until  the 
water  attains  water  quality  standards  for 
BCCs  or  imtil  a  TMDL  or  comparable 
mechanism  is  established  that  will  lead 
toward  water  quality  standards 
attainment.  EPA  is  unable  to  forecast  at 
this  time  when  and  where  those  events 
might  occur  and,  correspondingly,  what 
point  source  discharges  might  be 
affected  and  to  what  degree.  Second, 
irrespective  of  this  proposal,  some  Great 
Lakes  States  already  prohibit  mixing 
zones  for  BCCs  or  have  incorporated 
flexibility  into  their  regulations  to 
ensiu«  that  control  of  BCCs,  such  as 
mercury,  do  not  result  in  extraordinary 
costs.  Therefore,  this  proposed  rule 
would  have  littie  or  no  effect  in  those 
States.  Third,  as  noted  above,  the 
proposal  contains  a  mechanism  for 
existing  discharges  by  which  Great 
Lakes  States  can  mitigate  conditions  of 
potential  widespread  social  and 
econdinic  hardship  resulting  from 
today's  proposed  rule.  Thus,  some 
potential  costs  may  never  materialize. 

Nonetheless,  EPA  evaluated  potential 
cost  impacts  tolhe  imiverse  of  point 
source  facilities  located  in  the  Great 
Lakes  Basin  based  on  two  conservative 
assumptions:  (1)  that,  but  for  the 
proposal,  all  facilities  would  receive  a 
mixing  zone  for  BCCs;  and  (2)  that  few 
facilities  would  obtain  an  exception  to 
the  mixing  zone  prohibition  contained 
in  the  proposed  rule.  In  other  words, 
EPA's  cost  analysis  assiunes  that  every 
facility  discharging  or  plaiming  to 
discharge  BCCs  to  the  Great  Lakes 
System  would  need  to  reduce  the  BCCs 
in  its  effluent  to  levels  corresponding  to 
criteria  end-of-pipe.  regardless  of 
current  water  quality  conditions  or  State 
regulations.  At  the  time  EPA  issued  the 
Final  Water  Quality  Guidance  for  the 
Great  Lakes  System  in  1995,  EPA  had 
evaluated  potential  costs  of  all  otits 
provisions,  including  the  original 
provision  to  prohibit  mixing  zones  for 
BCCs.  EPA  presented  the  findings  of 
these  iuialyses  in  the  "Assessment  of 


53640  Federal  Register /Vol.  64.  No.  191 /Monday,  October  4,  1999  /  Proposed  Rules 


Compliance  Costs  Resiilting  from 
Implementation  of  the  Final  Great  Lakes 
Water  Quality  Guidance"  (EPA, 
1995.820-B-95-010).  As  part  of  this 
rulemaking,  EPA  has  evaluated  just  the 
incremental  impact  of  today's  proposal 
to  prohibit  mixing  zones  for  BCCs. 

For  this  proposed  rule,  EPA  departed 
from  its  1995  Guidance  cost  evaluation 
in  two  respects.  First,  EPA  considered 
new  effluent  data  that  was  not  evaluated 
as  part  of  the  cost  analysis  for  the  1995 
Guidance.  Second,  EPA  changed  the 
way  it  estimated  the  amoimt  of 
pollutant  loads  that  would  need  to  be 
removed — and  hence  the  costs 
inciirred — imder  this  proposal.  With 
respect  to  the  data,  EPA  evaluated  the 
same  sample  of  facilities  used  for 
evaluation  of  the  1995  Guidance. 
However,  EPA  subsequently  collected 
additional  data  on  pollutants  in  the 
effluent  of  nine  publicly  owned 
treatment  works  (POTWs)  in  the  sample 
using  "high-resolution"  and  "super- 
clean"  methods  for  detecting  pollutants. 
Thus,  EPA  supplemented  the  original 
data  set  with  this  data,  which  showed 
the  infrequent  presence  and  relatively 
low  concentrations  of  BCCs  in  effluents 
using  state-of-the-art  anal)^cal 
methods.  This  information  is 
particularly  significant  because  these 
methods  are  more  sensitive  than  the 
analytical  methods  that  dischargers  are 
currently  required  to  use,  and  thus 
provide  a  more  accurate  pictiue  of 
effluent  quality  than  most  of  EPA's 
discharger-generated  data.  Thus,  for  this 
proposal,  EPA  evaluated  potential  costs 
both  with  and  without  the  new  data. 

EPA's  second  departure  from  its  1995 
Guidance  analysis  involved  the 
methodology  for  estimating  potential 
compliance  costs  associated  with  the 
BCC  mixing  zone  provision.  In  1995, 
EPA's  sensitivity  analysis  for  the  BCC 
mixing  zone  provision  was  constrained 
by  analytical  method  detection  levels 
(MDLs)  used  for  compliance  purposes  at 
that  time  and  did  not  account  for 
improvements  in  MDLs  in  the  futiue. 
While  this  analysis  accurately  predicted 
the  impact  of  the  BCC  mixing  zone 
provision  based  on  1995  MDLs,  it  may 
have  resulted  in  an  underestimate  of 
compliance  costs  associated  with  the 
BCC  mixing  zone  provision  if  MDLs 
improved  to  criteria  levels  in  the  future 
and  "hidden"  loadings  of  BCCs  are 
discovered  and  removed.  For  this 
proposal,  EPA  assumed  that  analytical 
detection  methods  would  improve  so 
that  all  BCCs  can  be  quantified  at  the 
applicable  water  quality  criteria  level, 
liiis  is  significantly  different  than  the 
evaluation  performed  in  1995  for  the 
BCC  mixing  zone  provision. 


Employing  this  assumption,  EPA 
made  a  new  estimate  of  the  pollutant 
load  that  would  need  to  be  reduced  if 
this  proposed  rule  were  promulgated, 
based  on  the  difference  between 
implementing  the  Guidance  as  presently 
codified  at  40  CFR  Part  132  (with  no 
special  BCC  mixing  zone  provisions) 
and  implementing  the  Guidance  if 
amended  by  today's  proposal 
(prohibiting  mixing  zones  for  BCCs). 
■That  is,  the  increment  evaluated  is  just 
the  impact  of  prohibiting  BCC  mixing 
zones  and  does  not  include  the  total 
cost  of  implementing  the  Guidance. 

Apart  from  these  differences,  EPA's 
method  for  establishing  costs  followed 
the  methodology  used  for  the  1995 
Guidance  and  the  sensitivity  analysis 
for  the  future  impact  of  detection  levels. 
See  "Assessment  of  Compliance  Costs 
Resulting  from  Implementation  of  the 
Final  Great  Lakes  Water  Quality 
Guidance"  (March  1995).  For  a  sample 
of  50  facilities  representing  588  major 
mimicipal  and  nonmunicipal 
dischargers,  EPA  calculated  projected 
limits  based  on  the  1995  Guidance  and 
allowed  mixing  zones  for  BCCs  (i.e., 
reflecting  the  requirements  as  currently 
codified  at  40  CFR  Part  132).  This  was 
the  baseline.  EPA  then  compared  these 
limits  to  projected  limits  based  on  the 
1995  Guidance  as  amended  by  today's 
proposed  rule  (i.e.,  prohibiting  mixing 
zones  for  BCCs).  In  developing  the 
limits  associated  with  the  proposed 
rule,  EPA  used  the  two  sets  of  data 
described  above.  The  comparison  of  the 
limits  under  the  baseline  and  the 
proposed  rule  produced  an  incremental 
pollutant  load  reduction  attributable  to 
the  proposed  rule.  EPA  then  determined 
the  cost  of  reducing  this  pollutant  load 
based  on  the  estimated  cost  per  pound 
of  toxic  pollutant  removed  (including 
BCCs)  established  for  the  1995 
Guidance. 

The  cost  per  pound  to  remove  toxic 
pollutants  reflects  EPA's  higher  cost 
estimate  for  the  1995  Guidance  (updated 
to  January  1999  dollars).  As  described  in 
the  "Regulatory  Impact  Analysis  of  the 
Final  Great  Lakes  Water  Quality 
Guidance"  (March  1995),  for  EPA's 
higher  cost  estimate,  capital  and 
operation  and  maintenance  (O&M)  costs 
related  to  the  installation  of  treatment 
technologies  accoimted  for  over  90 
percent  of  the  total  annual  costs. 
Further,  EPA  assumed  that  the 
regulatory  flexibility  available  to 
existing  BCC  discharges  based  on 
economic  and  technical  considerations 
(as  set  forth  in  the  1995  Guidance  and, 
now,  in  this  proposal),  was  used  only 
under  exceptional  circimistances. 

Based  on  the  pre-1995  data  updated 
with  new  information  from  nine  POTWs 


(Scenario  1),  EPA  estimates  annual 
compliance  costs  to  be  approximately 
$12  million  (January  1999  dollars)  and 
BCC  load  reductions  to  be  just  over 
225,000  toxic  pound-equivalents  per 
year.  Poimd-equivalents  are  calculated 
by  multiplying  poimds  of  each  pollutant 
removed  by  the  toxic  weight  (based  on 
the  toxicity  of  copper)  for  that  pollutant. 
Under  this  scenario,  POTWs  and 
indirect  dischargers  to  POTWs  are* 
expected  to  incur  almost  92  percent  of 
the  total  annual  costs.  Nonmunicipal 
facility  categories  account  for  the 
remaining  8  percent  of  the  total  costs. 
Controls  for  2,3,7,8-TCDD,  mercury, 
lindane,  and  toxaphene  accoimt  for 
nearly  97  percent  of  the  estimated 
annual  costs. 

Based  exclusively  on  pre-1995  data 
(Scenario  2),  EPA  estimates  the  annual 
compliance  costs  to  be  approximately 
$35  million.  This  estimate  is  based  on 
expected  BCC  load  reductions  of 
approximately  668,000  toxic  poimd- 
equivalents  per  year.  Under  this 
scenario,  the  majority  of  estimated  costs 
are  associated  with  POTWs  and  indirect 
dischargers  to  POTWs  (accoimting  for 
just  over  97  percent  of  the  total  annual 
costs).  Nonmunicipal  facility  categories 
accoimt  for  just  under  3  percent  of  the 
total  costs.  Mercury,  lindEme,  2,3,7,8- 
TCDD,  pentachlorobenzene,  and 
toxaphene  accoimt  for  almost  80  percent 
of  the  estimated  aimual  costs.  In  either 
scenario,  mercury  and  2,3,7,8-TCDD 
account  for  over  50  percent  of  all  costs. 

The  costs  and  loaaings  reductions 
were  lower  for  Scenario  1  than  for 
Scenario  2  because  Scenario  1  employed 
more  recent  effluent  data  (based  on 
high-resolution/super-clean  methods  for 
detecting  pollutants)  for  the  nine  sample 
POTWs  that  indicated  the  infrequent 
presence  and  relatively  low 
concentrations  of  BCCs  in  effluents. 
EPA  expects  that  Scenario  1  better 
approximates  the  estimated  total  annual 
costs  and  BCC  load  reductions 
attributable  to  this  proposal  because  use 
and/ or  production  of  many  BCCs  are 
already  banned  (e.g.,  PCBs  and  DDT)  or 
are  severely  restricted  by  regulation 
(e.g.,  dieldrin  and  toxaphene)  and  are 
not  expected  to  be  present  in  effluents 
above  criteria  levels. 

D.  Factors  That  May  Result  in  Lower 
Cost  Impacts 

As  previously  acknowledged  in  EPA's 
1995  analyses  of  the  BCC  mixing  zone 
provisions  in  the  1995  Guidance, 
estimating  treatment  costs  for  WQBELs 
below  current  minimum  levels  (MLs)  of 
quantification,  and  most  likely  below 
MDLs,  is  inherently  speculative.  The 
ML  is  the  level  at  which  the  analytical 
system  or  method  gives  recognizable 
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signals  and  an  acceptable  calibration 
point.  In  other  words,  it  is  the  minimum 
level  at  which  a  pollutant's 
concentration  in  the  effluent  can  be 
reliably  quantified.  The  MDL,  in  turn,  is 
the  minimum  level  at  which  the 
pollutant  can  even  be  reliably  detected 
(never  mind  quantified).  This  means 
that  EPA  cannot  reliably  quantify  BCC 
loadings  in  effluents  below  the  MLs  for 
the  BCCs  in  question  or  predict  the 
effectiveness  of  control  strategies 
needed  to  reduce  them  to  achieve 
WQBELs  based  on  criteria  end-of-pipe. 
This  makes  it  very  difficult  for  EPA  to 
provide  a  meaningfiil  estimate  of  the 
economic  impact  of  this  proposed  rule 
on  new  discharges  (which  would  be 
subject  to  its  prohibitions  within  two 
years  of  the  publication  date  of  the  final 
rule).  The  same  uncertainties  interfere 
with  cost  estimates  applicable  to 
existing  discharges,  which  under  the 
proposal  would  have  ten  years  from  the 
publication  date  of  the  final  rule  to 
phase-out  their  BCC  mixing  zones.  EPA 
expects  that  WQBELs  for  many  BCCs 
will  remain  well  below  MLs  and 
possibly  MDLs  even  beyond  the  time 
the  mixing  zone  phase-out  is  fully 
implemented  for  existing  discbarges  of 
BCCs  because  criteria  for  many  of  these 
pollutants  are  still  far  below 
quantitation  levels  for  the  most 
advanced  analjrtical  methods  currently 
being  evaluated  by  the  Agency.  In  any 
case,  even  if  EPA  were  confident  today 
that  the  relevant  analytical  methods 
would  become  more  stringent  in  the 
next  years,  it  is  difficult  for  EPA  to 
speculate  today  what  the  new  MLs 
would  be.  Equally  speculative  would  be 
EPA's  assumptions  regarding 
dischargers'  treatment  or  pollution 
prevention  response  to  any  futiu« 
changes  in  analytical  methods,  or  the 
States'  response  to  what  additional 
controls  would  be  considered 
technically  and  economically  feasible. 
For  these  reasons,  potential  economic 
effects  on  dischargers  in  the  Great  Lakes 
Basin  resulting  from  prohibiting  mixing 
zones  for  BCCs  are  speculative. 

For  some  BCCs,  notably  mercury,  the 
applicable  analytical  method  used  for 
compliance  purposes  has  a  minimiun 
level  that  is  lower  than  the  WQBELs 
based  on  criteria  end-of-pipe  (i.e.,  the 
WQBEL  that  would  be  calculated  if  no 
mixing  zone  is  available).  Even  in  this 
situation,  however,  estimating  costs 
associated  with  that  projected  WQBEL 
would  be  speculative  using  the  new 
method,  which  was  published  by  EPA 
in  Jxme  of  1999,  64  FR  30417  (June  8, 
1999),  because  the  method  has  not  been 
in  use  long  enough  to  demonstrate  the 
effectiveness  of  pollution  prevention/ 


waste  minimization  control  strategies, 
including  soiure  controls,  or  the 
effectiveness  of  existing  or  new  and 
innovative  treatment  technologies  that 
could  be  used  to  reduce  mercury  to 
levels  needed  to  achieve  WQBELs  based 
on  criteria  end-of-pipe.  In  addition,  as 
stated  above  and  discussed  in  more 
detail  below  about  Ohio's  mercury 
variance,  there  is  considerable 
uncertainty  in  how  the  technical  and 
economic  feasibility  exception 
provision  in  today's  proposal  will  be 
implemented  by  the  Great  Lakes  States. 

Notwithstanding  the  speculative 
natiire  of  potential  future  costs  on  BCC 
dischargers,  however,  there  are  several 
factors  that  could  ultimately  lower  the 
potential  cost  impacts  fitim  today's 
proposed  rule.  Some  of  these  factors  are 
discussed  below. 

1.  Lower  BCC  Levels  Than  Anticipated 

While  developing  the  1995  Guidance, 
EPA  received  numerous  comments 
asserting  that,  because  of  the  ubiquitous 
nature  of  BCCs  in  the  environment, 
many  BCCs  will  be  detected  above 
permitted  limits  and  significantly  above 
criteria  in  wastewater  discharges  as 
improvements  to  analytical  methods  are 
made. ' 

As  a  resuh,  EPA  attempted  to 
determine  the  potential  presence  of 
BCCs  in  treated  wastewater  discharges 
to  the  Great  Lakes  Basin  using  the  most 
sensitive,  state-of-the-art  analytical 
methods  available  to  the  Agency. 
Particularly,  EPA  performed  limited 
sampling  of  treated  wastewater 
discharges  from  the  nine  major  POTWs 
that  the  Agency  had  randomly  selected 
as  its  sample  to  estimate  compliance 
costs  for  the  Guidance.  EPA 
concentrated  its  BCC  sampling  efforts 
on  POTWs  because  although  BCCs 
could  potentially  be  present  in  non- 
POTW  discharges,  the  presence  and 
control  of  BCCs  for  non-POTWs  are  in 
most  cases  highly  dependent  upon  the 
manufacturing  processes  and  raw 
materials  utilized  by  a  facility.  In 
contrast,  EPA  assumed  BCCs  to  be  more 
ubiquitous  at  major  POTWs,  which  have 
less  control  of  the  potential  sources  of 
BCCs  being  discharged  to  their 
collection  systems. 

As  a  result  of  the  sampling  effort,  EPA 
foimd  BCCs  or  suspected  BCCs  to  be 
present  only  infrequently  in  POTW 
effluent  (25  detected  analytes  or 
congener  mixtures  in  288  possible 
observations,  approximately  nine 
percent  of  all  analytes  and  congener 
mixtiues)  and,  in  those  samples,  in 
relatively  low  concentrations  (11 
detected  concentrations  above  criteria, 
less  than  four  percent  of  all  analytes  and 
congener  mixtures).  Of  the  pollutants 


detected  in  EPA's  sampling  effort, 
mercury  was  detected  at  each  of  the 
POTWs  (either  as  total  mercury  or  in  the 
methyl  mercury  form).  The 
concentrations  of  mercury  found  in 
POTW  effluents  exceeded  the  most 
stringent  Guidance  criteria  for  mercury 
in  only  five  of  the  nine  POTWs.  Other 
BCCs  with  Tier  I  criteria  that  were 
detected  include  lindane  (found  in 
seven  of  nine  POTWs,  none  above  the 
Guidance  criteria),  hexachlorobenzene 
(found  in  four  out  of  nine  POTWs,  three 
of  which  were  above  the  Guidance 
criteria),  and  dioxins  (found  in  two  out 
of  nine  POTWs,  both  above  criteria 
expressed  as  a  toxicity  equivalent  factor 
of  2,3,7.8-TCDD).  Coplanar  PCBs 
(treated  as  a  mixture),  a  suspected  BCC 
without  a  Tier  I  criterion,  were  foimd  in 
one  POTW  above  the  expected  Tier  II 
value.  Pentachlorobenzene,  another  BCC 
without  Tier  I  criterion,  was  also 
detected  in  two  of  the  nine  POTWs  at 
levels  EPA  expects  to  be  below  Tier  II 
values  established  in  accordance  with 
Tier  II  procedures  contained  in  the 
Guidance. 

2.  Availability  of  Lower  Cost  Control 
Options 

Commenters  also  expressed  concern 
related  to  the  controls  that  will  be 
necessary  to  ensure  compliance  with 
associated  WQBELs  for  BCCs  once  they 
are  detected  in  wastewater  discharges. 
EPA's  estimates  of  the  potential  cost  of 
today's  proposed  rule  are  based  on  the 
cost  per  pound-equivalent  removed  that 
was  associated  with  EPA's  higher  cost 
estimate  from  its  analysis  of  the  1995 
Guidance.  In  1995,  EPA  developed  the 
high  end  estimate  of  potential 
compliance  costs  under  the  assumption 
that  needed  pollutant  reductions  would 
largely  be  met  through  installation  of 
end-of-pipe  treatment. 

However,  EPA  believes  that  a  facility, 
when  faced  with  the  challenge  to 
achieve  compliance  with  WQBELs  for 
BCCs  after  mixing  zones  are  eliminated, 
will  select  the  most  cost-effective 
controls.  The  controls  to  be  applied  for 
a  facility,  and  the  effectiveness  of  those 
controls,  will  vary  depending  upon 
many  factors  including,  for  example, 
volume  of  discharge,  type  of 
manufacturing  processes,  raw  materials, 
number  and  types  of  BCCs  present  in 
the  discharge,  etc.  However,  EPA 
believes  that,  prior  to  design  and 
installation  of  a  treatment  system,  a 
facility  would  evaluate  whether  lower- 
cost  options,  such  as  modernizing 
certain  unit  operations  and  processes 
within  the  facility  or  implementing 
other  waste  minimization  or  pollution 
prevention  techniques,  are  feasible. 
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For  example,  there  are  several 
documented  instances  in  the  Great 
Lakes  Basin  and  elsewhere  where  the 
development  and  implementation  of 
aggressive  source  control  programs  have 
resulted  in  the  virtual  elimination  of 
pollutants,  including  BCCs.  For 
example,  the  Western  Lake  Superior 
Sanitary  District  (WLSSD),  which  after 
evaluating  the  costs  involved  to  meet 
more  stringent  WQBELs  for  mercury 
with  end-of-pipe  treatment,  concluded 
that  pollution  prevention  techniques 
were  the  preferable  control  strategy.  As 
a  result,  WLSSD  published  a  Blueprint 
for  Mercxuy  Elimination,  which  is  a 
guide  designed  to  "assist  wastewater 
treatment  plant  staff  with  creating  and 
implementing  their  own  mercury 
reduction  projects."  As  a  result  of  the 
efforts  of  WLSSD,  effluent  mercxiry 
levels  decreased  significantly  in  the 
wastewater  effluent. 

EPA  understands  that  lower-cost 
alternatives  may  not  be  feasible  or 
available  for  all  facilities,  and  that  some 
may  require  the  installation  of  new  or 
expanded  treatment  systems  when 
mixing  zones  are  eliminated  for  BCCs. 
Depending  upon  the  circumstances  of 
the  discharger,  the  installation  of  these 
treatment  systems  could  be  expensive 
and  not  cost-effective.  However,  except 
for  mercury  which  was  discussed 
earlier,  because  criteria  for  many  of  the 
BCCs  covered  by  the  1995  Guidance  and 
today's  proposal  are  well  below 
quantification  levels  (MLs),  the  actual 
quantity  of  BCC  loads  that  would  need 
to  be  removed  from  a  wastestream 
would  be  imknown  using  current  Part 
136  analytical  methods.  As  such,  it  is 
uncertain  whether  a  facility  would 
actually  incur  the  capital  costs 
associated  with  the  construction  of  new 
or  expanded  treatment  systems. 

3.  Availability  of  Regulatory 
Alternatives 

There  are  several  regulatory 
alternatives  that  are  available  to 
dischargers  of  BCCs  that  could  provide 
some  relief  in  the  event  that  EPA 
promulgates  the  proposed  restrictions 
on  BCC  mixing  zones. 

a.  Variance  from  Water  Quality 
Standards — The  Guidance  allows  States 
and  Tribes  to  provide  existing  Great 
Lakes  dischargers  relief  from  a  water 
quality  standard  in  the  form  of  a 
variance  to  the  standard.  See  40  CFR 
Part  132.  Appendix  F,  Procedure  2. 
Variances  are  available  for  BCCs.  The 
variance,  in  effect,  provides  a  substitute 
standard  for  the  point  soiu-ce;  water 
quality-based  effluent  limits  would  be 
based  on  that  substitute  standard.  The 
intent  of  the  variance  provision  is  to:  (1) 
Provide  a  mechanism  by  which  permits 


can  be  written  to  meet  a  modified 
standard  where  compliance  with  the 
underlying  water  quality  standard  is 
demonstrated  to  be  infeasible;  (2) 
encourage  States  to  maintain  original 
standards  as  goals  rather  than  to  provide 
relief  to  point  sources  by  removing  uses; 
(3)  identify  conditions  under  which 
such  variances  may  be  granted;  (4) 
identify  the  requirements  for  variance 
applications;  and  (5)  ensure  the  highest 
level  of  water  quality  achievable  while 
the  variance  is  in  effect. 

Variances  may  be  available  for  certain 
dischargers  where  the  intake  water 
contains  a  ubiquitous  pollutant  that  is 
foiuid  in  almost  all  water  bodies  in  a 
watershed  at  about  the  same 
concentration  due  to  watershed-wide 
contributions  bom  nonpoint  sources 
and  where  removing  the  pollutant 
would  cause  a  substantial  and 
widespread  social  and  economic 
impact.  The  State  or  Tribe  may  renew 
the  variance  every  5  years,  or  at  the  time 
of  permit  reissuance,  whichever  is  less, 
by  recertifying  the  eligibility  of  the 
discharger.  Procedure  2  of  Appendix  F 
of  the  Guidance  identifies  the  terms  and 
conditions  that  must  be  met  if  a  State  or 
Tribe  wants  to  grant  a  variance. 

Traditionally,  variances  are  chemical- 
specific  and  facility-specific.  For 
situations  where  a  nimiber  of 
dischargers  are  located  in  the  same 
watershed  and  the  circumstances  for 
granting  a  variance  are  the  same,  a  State 
or  Tribe  may  wish  to  process  a  multiple- 
source  variance  for  a  group  of 
dischargers  at  one  time.  The  State  or 
Tribe  would  need  to  make  a  showing 
that  all  of  the  individual  facilities  in  a 
group  meet  the  terms  and  conditions 
described  in  Procedure  2.  After  the 
multiple  source  variance  is  approved  for 
the  initial  group  of  facilities,  additional 
facilities  could  be  included  in  the 
multiple  source  variance,  provided  they 
met  the  terms  and  conditions  of 
Procedure  2.  As  with  individual 
variances,  a  multiple  source  variance 
would  be  subject  to  review  and  approval 
by  EPA;  however,  individual 
agreements  between  the  States  or  Tribes 
and  their  respective  EPA  Regional 
offices  could  be  developed  to  streamline 
such  review  and  approval. 

In  addition  to  the  specific 
requirements  of  Procedure  2,  a  State  or 
Tribe  must  make  a  showing  that  each  of 
the  individual  facilities  in  a  specific 
group  meets  the  criteria  for  granting  a 
variance  and  must: 

1.  Identify  the  facilities  proposed  for 
coverage  under  the  variance; 

2.  Identify  the  geographic  area  of  the 
watershed  impacted  by  the  variance; 

3.  Evaluate  the  geographic  area  for  the 
existence  of  any  endangered  or 


threatened  species  listed  under  section 
4  of  the  Endangered  Species  Act;  and 

4.  Recertify  the  eligioility  of 
individual  facilities  at  a  minimiun  of 
every  5  years,  or  at  the  time  of  permit 
reissuance,  whichever  is  less. 

New  and  recommencing  dischargers 
are  not  eligible  for  variances.  As  with 
any  variance  granted  imder  Procedure  2, 
dischargers  must  continue  to  implement 
all  applicable  technology-based 
treatment  and  pretreatment 
requirements  of  CWA  sections  301,  302, 
304,  306,  307,  401  and  402  and  WQBELs 
not  affected  by  the  variance. 

b.  Site-specific  Criteria — Procedure  1 
of  Appendix  F  of  the  1995  Guidance 
provides  for  changing  the  criteria  to 
account  for  site-specific  environmental 
conditions  that  affect  the  stringency  of 
the  criteria  [e.g.,  toxicity  to  indigenous 
species).  EPA  reconmiends  that  States 
and  Tribes  develop  site-specific 
modifications  to  human  health,  wildlife 
and  aquatic  life  Tier  I  criteria  or  Tier  II 
values  to  reflect  local  physical, 
chemical,  biological  and/or  hydrological 
conditions,  especially  in  situations 
where  such  modifications  improve  the 
cost-effectiveness  of  treatment  or  other 
control  alternatives.  Further,  site- 
specific  modifications  to  criteria  and 
values  should  take  into  consideration 
differences  in  species  sensitivity; 
bioaccumulation  factors  (BAFs) 
including  food  chain  multipliers; 
particulate  organic  carbon  and  dissolved 
organic  carbon  concentrations;  fish  lipid 
content;  and  fish  consiunption  rate. 

An  important  component  of  a  site- 
specific  modification  is  the  definition  of 
the  site  to  which  the  modification  is 
applicable.  A  site  may  range  from  being 
a  portion  of  a  watershed  to  the  entire 
part  of  the  Great  Lakes  System  under  the 
jurisdiction  of  the  State  or  Tribe 
proposing  the  modification.  EPA 
encourages  States  and  Tribes  to  work 
with  permittees  to  modify  criteria  and 
values,  where  appropriate,  on  as  large 
an  area  as  practical  to  avoid  duplication 
of  effort  and  to  conserve  resources. 
However,  EPA  notes  that  it  could  be 
more  cost-effective  to  develop  a  site- 
specific  criteria  for  a  very  small  area  as 
well. 

c.  Exceptions  to  the  BCC  Mixing  Zone 
Prohibitions  for  Existing  Discharges — As 
described  earlier  In  section  III.B.  of  this 
preamble,  today's  proposed  rule  would 
provide  for  limited  exceptions  for 
existing  discharges  of  BCCs  to  the  Great 
Lakes  System.  First,  today's  proposed 
nde  would  allow  an  exception  with 
respect  to  existing  discharges  for 
facilities  implementing  water 
conservation  measures.  In  order  to  be 
granted  this  exception,  the  discharger 
must  show  that  the  feilure  to  grant  a 
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mixing  zone  would  preclude  the  use  of 
water  conservation  measures  that  would 
lead  to  overall  load  reductions  of  BCCs 
even  though  BCCs  would  consequently 
appear  in  higher  concentrations. 

Second,  the  proposal  would  allow  for 
the  granting  of  mixing  zones  for  existing 
discharges  of  BCCs  after  the  phase-out 
period  because  of  technical  and 
economic  considerations.  In  order  to 
authorize  a  mixing  zone  for  an  existing 
discharge  of  BCCs,  the  permitting 
authority  must  determine  that:  (1)  The 
discharger  is  in  compliance  with 
existing  technology-based  and  water 
quality-based  effluent  limitations  for  the 
BCC  for  which  a  mixing  zone  is 
requested;  and  (2)  the  discharger  has 
reduced  and  will  continue  to  reduce  the 
loading  of  the  BCC  for  which  a  mixing 
zone  is  requested  to  the  maximum 
extent  possible,  such  that  any  additional 
controls  or  pollution  prevention 
measures  to  reduce  or  ultimately 
eliminate  the  BCC  would  result  in 
unreasonable  economic  effects  on  the 
discharger  or  the  affected  community 
because  the  technology  is  not  feasible  or 
cost-effective. 

In  addition  to  the  possible  alternatives 
provided  for  by  EPA  in  the  1995 
Guidance  and  today's  proposed  rule, 
States  within  the  Great  Laltes  Basin  can 
also  provide  some  additional  limited 
relief  to  dischargers  when  faced  with 
complying  with  the  phase-out  of  mixing 
zones  for  BCCs.  For  example,  the  State 
of  Ohio's  water  quality  standards 
adopted  in  compliance  with  the 
Guidance  contain  a  variance  provision 
for  mercury  that  relieves  dischargers 
from  constructing  end-of-pipe  treatment 
for  mercury  once  detection  levels 
improve.  The  basis  for  the  mercury 
variance  provision  was  a  Statewide 
analysis  that  showed  that  it  was  not 
cost-effective  to  install  end-of-pipe 
treatment  to  reduce  merciuy  from 
Ohio's  pre-Guidance  standard  of  12 
nanograms  per  liter  (ng/L)  to  its  post- 
Guidance  merciuy  criteria  of  3.1  and  1.3 
ng/L  for  the  protection  of  hiunan  health 
and  wildlife,  respectively.  In  exchange 
for  relief  from  installation  of  end-of-pipe 
treatment,  a  facility  is  required  to 
implement  a  pollutant  minimization 
program  and  must  demonstrate  that  it 
can,  or  projects  that  it  can,  achieve  an 
average  annual  mercury  effluent 
concentration  of  12  ng/L  or  less.  EPA 
expects  that  Great  Lakes  States  will  use 
an  analysis  similar  to  the  one  performed 
by  Ohio  on  a  facility-by-facility  basis  to 
support  an  exception  to  the  mixing  zone 
prohibition  for  existing  discharges  of 
BCCs  in  those  cases  where  it  would  be 
technically  or  economically  infeasible  to 
achieve  criteria-based  WQBELs  for  BCCs 
absent  a  mixing  zone. 


VI.  Administrative  Requirements 

A.  Regulatory  Planning  and  Review 
(Executive  Order  12866) 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
Office  of  Management  and  Budget 
(0MB)  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  thebudgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
0MB  review. 

B.  Regulatory  Flexibility  Act,  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996 

.  The  Regulatory  Flexibility  Act  (RFA), 
as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act, 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  for  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute  imless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Under  section 
605(b)  of  the  RFA,  however,  if  the  head 
of  an  eigency  certifies  that  a  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
the  statute  does  not  require  the  agency 
to  prepare  a  regulatory  flexibility 
analysis.  Pursuant  to  section  605(b),  the 
Administrator  certifies  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  reasons  explained  below. 
Consequently,  EPA  has  not  prepared  a 
regulatory  flexibility  analysis. 


This  proposal  would  amend  the  Water 
Quality  Guidance  for  the  Great  Lakes 
System  to  establish  requirements  that 
apply  in  the  first  instance  to  Great  Lakes 
States  and  Tribes.  These  requirements 
would  restrict  the  current  discretion  of 
States  and  Tribes,  in  establishing  water 
quality-based  effluent  limitations  for 
dischargers  discharging  BCCs,  to  allow 
for  mixing  zones  for  BCCs.  The 
proposed  changes  would  do  two  things. 
First,  in  the  case  of  NPDES  permits 
issued  to  new  dischargers.  States  and 
Tribes  would  need  to  ensure  that  new 
discharges  of  BCCs  achieve  limits  equal 
to  the  water  quality  criteria  for  those 
BCCs.  Second,  in  the  case  of  existing 
discharges,  while  States  and  Tribes 
would  retain  some  discretion  to 
authorize  mixing  zones  for  BCCs  in 
limited  circumstances,  by  and  large, 
dischargers  of  BCCs  would  also  need  to 
achieve  limits  equal  to  water  quality 
criteria  for  those  pollutants. 

The  RFA  only  requires  analysis  of  the 
economic  impacts  of  a  rule  on  the  small 
entities  that  are  subject  to  the 
requirements  of  a  rule.  United 
Distribution  Cos.  v.  FERC,  88  F.3d  1105 
at  1170  (D.C.  Cir.  1996),  quoting  Mid- 
TexElec.  Co-op  v.  FERC,  773  F.2d  327. 
342  (D.C.  Cir.  1985).  Today's  proposal 
applies  to  States  and  Tribes  in  the  Great 
Lakes  System  when  issuing  NPDES 
permits.  It  would  establish  requirements 
that  States  and  Tribes  must  adopt  and 
apply  to  all  new  and  virtually  all 
existing  dischargers,  including  small 
entities.  The  universe  of  dischargers 
affected  by  the  rule,  if  adopted,  is 
certain  and  States  and  Tribes  have  no 
discretion  in  implementing  the  rule 
with  respect  to  new  dischargers  and 
only  limited  authority  to  modify  the 
requirements  with  respect  to  existing 
dischargers.  In  this  sense,  the  proposal 
would  impose  requirements  on  new  and 
existing  dischargers  in  the  Great  Lakes 
System. 

The  proposal  would  impose 
requirements  on  dischargers  in  much 
the  same  way  that,  for  example,  effluent 
limitations  guideline  regulations  do. 
The  guideline  regulations  do  not 
become  binding  requirements  on 
dischargers  until  the  guideline 
discharge  limitations  are  included  as 
conditions  in  an  NPDES  permit  issued 
to  the  discharger.  These  guideline 
limitations,  however,  must  be  included 
by  NPDES  permitting  authorities  as 
permit  conditions  when  the  permitting 
authority  issues  or  reissues  permits  to 
dischargers  in  the  guideline  industry 
point  source  category.  Based  on  this 
consideration,  EPA  has  concluded  that 
small  entities  will  be  subject  to  the 
proposed  regulation  for  purposes  of  the 
RFA  and  EPA  has  accordingly  evaluated 
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the  impact  of  the  proposal  on  small 
entities.  Based  on  its  assessment,  the 
Agency  concludes  that  the  proposal 
would  not  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities  for  the  reasons  explained  below. 
EPA  prepared  a  screening  analysis  to 
evaluate  the  potential  impact  to  existing 
small  entity  dischargers  that  would  be 
subject  to  the  requirements  of  the  rule, 
if  it  is  promulgated  as  proposed  (i.e., 
NPDES  permit  holders  that  may 
discharge  BCCs).  EPA  identified  existing 
small  dischargers  potentially  affected  by 
the  miying  zone  provisions  using  the 
definitions  of  small  businesses,  small 
governmental  jurisdictions,  and  small 
nonprofit  organizations  established  by 
the  RFA.  For  this  analysis,  EPA 
considered  the  potential  effect  of  this 
proposed  rule  only  on  direct 
dischargers.  Under  these  assumptions, 
EPA  estimated  that  there  are 
approximately  2,329  small  entities  that 
potentially  would  be  subject  to  the 
requirements  of  the  proposed  rule,  if 
promulgated  (61.4  percent  of  the  3,795 
total  NPDES  permit  holders  that  may 
discharge  BCCs  to  the  Great  Lakes 
Basin),  consisting  of  "small  businesses" 
and  "small  governmental  jurisdictions." 
EPA  does  not  expect  any  existing  small 
nonprofit  organization  to  be  potentially 
subject  to  the  requirements  of  today's 
proposed  nde. 

EPA's  screening  analysis  compared 
annualized  facility-level  compliance 
costs  (estimated  as  described  above  in 
section  V)  with  (1)  total  sales  for 
nonmunicipal  establishments,  and  (2) 
total  government  revenues  for 
municipal  owners  of  industrial 
establishments  or  domestic  wastewater 
treatment  plants.  EPA  compared  the 
costs  of  compliance  under  two  different 
assumptions.  EPA's  assessment  showed 
that  under  neither  assumption  would 
the  proposal  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  entities. 

Under  Scenario  1,  the  cost  to  comply 
with  the  proposal  would  represent 
greater  than  3  percent  of  estimated 
revenues  for  only  7  (or  0.7  percent) 
small  municipalities,  0  small 
businesses,  and  0  small  nonprofit 
organizations.  In  aggregate,  the  cost  to 
comply  with  the  proposal  woiUd 
represent  greater  than  3  percent  of 
estimated  revenues  for  7  (or  0.3  percent) 
small  entities. 

Under  Scenario  2,  compliance  costs 
would  represent  greater  than  3  percent 
of  estimated  revenues  for  43  (or  4.4 
percent)  small  municipalities,  0  small 
businesses,  and  0  small  nonprofit 
organizations.  In  aggregate,  the  cost  to 
comply  with  the  proposal  would 
represent  greater  than  3  percent  of 


estimated  revenues  for  43  (or  1.9 
percent)  small  entities,  "fhus,  under 
either  scenario,  fewer  than  100  small 
entities  would  experience  an  economic 
impact  of  3  percent  or  greater  on  their 
revenues. 

Moreover,  the  niunber  of  small 
entities  for  which  compliance  costs 
would  represent  greater  than  1  percent 
of  estimated  revenues  is  39  (4.0  percent) 
for  small  municipalities  and  0  for  small 
businesses  under  Scenario  1.  In 
aggregate,  the  number  is  39  (1.7  percent) 
small  entities  under  Scenario  1.  The 
number  of  small  entities  for  which 
compliance  costs  would  represent 
greater  than  1  percent  of  estimated 
revenues  is  127  (12.9  percent)  for  small 
municipalities  and  0  for  small 
businesses  under  Scenario  2.  In 
aggregate,  the  nimiber  is  127  (5.5 
percent)  small  entities  under  Scenario  2. 
EPA  concludes  that  these  estimates  are 
not  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
EPA's  screening  analysis  is  discussed  in 
greater  detail  in  "RFA/SBREFA 
Screening  Analysis  for  the  Proposal  to 
Amend  the  Final  Water  Quality 
Guidance  for  the  Great  Lakes  System  to 
Prohibit  Mixing  Zones  for 
Bioaccumulative  Chemicals  of  Concern" 
(August  1999). 

EPA's  analysis  was  based  on  the 
projected  impact  of  the  rule  on  existing 
small  entities.  However,  the  proposed 
rule  may  also  affect  small  entities  that 
do  not  yet  exist  or  that  do  not  discharge 
BCCs  at  this  time  but  may  choose  to  do 
so  in  the  future.  EPA  does  not  expect 
that  new  small  entities  discharging  to 
the  Great  Lakes  will  experience 
significant  economic  impacts  because  in 
EPA's  view,  it  is  highly  unlikely  that 
any  new  discharger  would  discharge 
BCCs  in  quantities  to  be  affected  by  the 
proposed  mixing  zone  prohibition.  First, 
most  BCCs  are  already  banned  from  use 
and/ or  production  or  are  severely 
restricted  in  use.  Therefore,  EPA  does 
not  expect  them  to  be  present  in  a  new 
discharger's  effluent  above  criteria 
levels.  Second,  for  the  few  remaining 
BCCs  that  may  be  contaminating 
effluent  as  a  result  of  household 
products  or  products  and  chemicals 
used  in  production,  municipalities  and 
commercial  and  industrial  users  of 
those  products  should  be  able  to 
substitute  away  from  these  products, 
rely  on  cleaner  technologies  that  do  not 
require  their  use  or  that  do  not  produce 
BCCs  as  a  by-product,  or  employ  source 
controls  to  reduce  releases  of  BCCs  to 
acceptable  levels.  These  pollution 
prevention  alternatives  often  are 
significantly  more  cost-effective  than 
the  end-of-pipe  treatment  technologies 
that  could  be  used  in  their  place. 


In  other  words,  while  EPA  expects 
that  implementation  of  today's  proposed 
rule  would  ultimately  result  in  some 
new  or  revised  permit  conditions  for 
small  entities,  for  the  reasons  set  forth 
above  EPA  expects  that  neither  new  nor 
existing  small  entities  will  actually 
experience  estimated  economic  impacts 
as  great  as  those  quantified  under 
Scenario  2.  In  addition,  for  existing 
discharges,  there  is  some  flexibility  and 
discretion  in  how  the  proposed  rule 
would  be  implemented  by  States  and 
Tribes  within  the  NPDES  permit 
program. 

"Tne  Agency  thus  is  certifying  that 
today's  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  nvunber  of  small  entities, 
within  the  meaning  of  the  RFA. 

C.  Paperwork  Reduction  Act 

An  agency  may  not  consider  or 
sponsor  a  collection  of  information,  and 
a  person  is  not  required  to  respond  to 
a  collection  of  information  imless  it 
displays  a  currently  valid  0MB  control 
number  imder  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  Once  this 
proposed  rule  is  promulgated,  the  Great 
Lakes  States  and  Tribes  must  adopt  and 
submit  to  EPA  provisions  that  are  as 
protective  as  this  amendment.  See  40 
CFR  132.1  and  132.5(a).  EPA  has 
already  received  approval  fi'om  OMB  for 
that  information  collection  as  part  of  the 
1995  rulemaking.  The  OMB  control 
nimiber  is  2040-0180. 

D.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  Tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  Mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  Tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Before  EPA  promulgates  a  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  niunber  of  regulatory 
alternatives  and  to  adopt  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
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or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  rule 
an  explanation  why  that  alternative  was 
not  adopted. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
imiquely  affect  small  governments, 
including  Tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  govenunent  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  the  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

As  noted  above,  this  proposed  rule 
would  amend  Part  132  to  prohibit 
mixing  zones  for  BCCs  in  the  Great 
Lakes  System.  EPA  has  determined  that 
this  proposed  rule  does  not  contain  a 
Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local,  and  Tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  one  year.  The  total  annual  impact 
of  this  rule  on  State,  local,  and  Tribal 
governments  and  the  private  sector  is 
not  expected  to  exceed  $12  million  to 
$35  million.  Thus,  today's  proposal  to 
amend  Part  132  to  prohibit  mixing 
zones  for  BCCs  in  the  Great  Lakes 
System  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

EPA  has  determined  that  this 
proposed  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
imiquely  affect  small  governments.  As 
described  above,  EPA  does  not  expect 
that  small  governments,  including 
Tribal  governments  with  responsibility 
for  implementing  this  rule,  and  small 
governments  operating  POTWs 
discharging  to  the  Great  Lakes,  will 
e}q)erience  significant  economic 
impacts  because  most  BCCs  are  already 
banned  from  use  or  are  severely 
restricted  in  use.  In  those  rare  instances 
where  the  few  remaining  BCCs  [i.e., 
BCCs  that  are  not  already  btumed  or 
severely  restricted)  are  found 
contaminating  effluent  to  imacceptable 
levels  as  a  result  of  household  products 
or  products  and  chemicals  used  in 
production,  municipalities  and 
commercial  and  industrial  users  of 
those  products  should  be  able  to 
substitute  away  from  these  products, 
rfely  on  cleaner  technologies  that  do  not 
require  their  use  or  that  do  not  produce 
BCCs  as  a  by-product,  or  employ  source 
controls  to  reduce  releases  of  BCCs  to 
acceptable  levels.  In  addition,  for 
existing  discharges,  there  is  some 


flexibility  and  discretion  in  how  the 
proposed  rule  would  be  implemented 
by  States  and  Tribes  within  the  NPDES 
permit  program.  Thus,  today's  rule  is 
not  subject  to  the  requirements  of 
section  203  of  UMRA. 

E.  Executive  Orders  on  Federalism 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  Tribal 
government  unless  the  Federal 
Government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments  or 
to  provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  Tribal  governments,  the  nature  of 
their  concerns,  any  written 
communications  from  the  governments 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  allowing 
elected  officials  and  other 
representatives  of  State,  local  and  Tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

In  compliance  with  Executive  Order 
12875,  EPA  has  extensively  involved 
Great  Lakes  State,  Tribal  and  local 
governments  in  the  development  of  this 
proposed  amendment,  notably  during 
the  process  of  developing  the  1995 
Guidance,  which  contained  the  original 
version  of  this  proposed  rule.  The 
rulemaking  that  promulgated  the 
Guidance  in  1995  was  subject  to 
Executive  Order  12875.  The  process 
used  to  develop  the  Guidance  marked 
the  first  time  that  EPA  had  developed  a 
major  rulemaking  effort  in  the  water 
quality  standards  program  through  a 
regional  public  forum.  The  public 
process,  which  lasted  over  a  seven  year 
period  and  involved  Great  Lakes  States, 
EPA,  and  other  Federal  agencies  in  open 
dialogue  with  citizens,  Tribal  and  local 
governments,  and  industry  in  the  Great 
Lakes  Basin,  is  described  further  in  the 
preamble  to  the  Guidance.  See  60  FR 
15383-15384  (March  23, 1995). 

As  described  above,  today's  action  by 
EPA  proposes  to  reinstate  a  provision 
nearly  identical  to  the  provision  in  the 
1995  Guidance  that  was  vacated  by  the 
Court  in  AISI.  It  thus  reflects  the  State, 
local  and  Tribal  government  input  EPA 
received  during  die  1995  Guidance 
rulemaking. 

On  August  4, 1999,  President  Clinton 
issued  a  new  executive  order  on 
federalism.  Executive  Order  13132,  see 
64  FR  43255  {August  10, 1999),  which 


will  take  effect  on  November  2, 1999.  In 
the  interim,  the  current  Executive  Order 
12612.  see  52  FR  41685  (October  30, 
1987),  on  federalism  still  applies.  This 
rule,  if  promulgated  as  proposed,  will 
not  have  a  substantial  direct  effect  on 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  12612.  Today's 
proposed  rule  simpl>  would  require  the 
Great  Lakes  States  to  add  one  discrete 
provision  to  the  regulations  and  policies 
they  have  already  adopted  as  part  of  the 
Great  Lakes  Water  Quality  Initiative.  60 
FR  15366  (March  23,  1995).  Similarly, 
this  proposed  rule  would  not  have  a 
substantial  direct  effect  upon  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  because  the  Great 
Lakes  States  retain  primary 
responsibility  for  administering  their 
NPDES  permit  programs,  through  which 
this  proposed  ride  would  be 
implemented.  It  would  authorize  EPA  to 
promulgate  these  mixing  zone 
provisions  only  if  a  State  or  Tribe  has 
failed  to  act.  Accordingly,  these 
provisions  will  not  have  a  substantial 
direct  effect  on  States  or  on 
intergovernmental  relationships  or 
responsibilities. 

F.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  1 3084 ,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  aJfects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
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significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments  or  impose 
substantial  direct  compliance  costs  on 
them.  Therefore,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule.  Nonetheless, 
in  compliance  with  Executive  Order 
12875,  EPA  has  extensively  involved 
Great  Lakes  State,  Tribal  and  local 
governments  in  the  development  of  this 
proposed  amendment,  notably  during 
the  process  of  developing  the  1995 
Guidance,  which  contained  the  original 
version  of  this  proposed  rale.  Today's 
action  by  EPA  proposes  to  reinstate  a 
provision  nearly  identical  to  the 
provision  in  the  1995  Guidance  that  was 
vacated  by  the  Court  in  AISI.  It  thus 
reflects  the  State,  local  and  Tribal 
government  input  EPA  received  dimng 
the  1995  Guidance  rulemaking. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmentcd  Health 
Risks  and  Safety  Risks 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  imder  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
enviroimiental  health  or  safety  effects  of 
the  planned  rale  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  proposed  rale  is  not  subject  to 
the  Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
E.0. 12866.  Further,  EPA  interprets  E.O. 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Order  has  the  potential  to  influence 
the  regulation.  This  rale  is  not  subject 
to  E.O.  13045  because  it  does  not 
establish  an  envirorunental  standard 
intended  to  mitigate  health  or  safety 
risks.  However,  as  noted  earlier, 
children  may  be  a  greater  risk  to  BCCs 
than  adults.  If  they  are  at  greater  risk, 
they  will  benefit  the  most  from  this  rale 
to  prohibit  mixing  zones  for  BCCs. 

The  public  is  invited  to  submit  or 
identify  peer-reviewed  studies  and  data, 
of  which  the  agency  may  not  be  aware, 
that  assessed  results  of  early  life 
exposure  to  BCCs. 


H.  Endangered  Species  Act 

Section  7  of  the  Endangered  Species 
Act  (ESA)  requires  federal  agencies,  in 
consultation  with  the  U.S.  Fish  and 
Wildlife  Service  (FWS)  and  National 
Marine  Fisheries  Service  (NMFS),  to 
ensure  their  actions  are  not  likely  to 
jeopardize  the  continued  existence  of 
any  listed  species  or  result  in  the 
destruction  or  adverse  modification  of 
habitat  of  such  species  which  have  been 
designated  as  "critical."  Considtation  is 
designed  to  assist  federal  agencies  in 
complying  with  the  requirements  of 
section  7  by  supplying  a  process  >»rithin 
which  FWS  and  NMFS  provide  such 
agencies  with  advice  on  whether  an 
action  complies  with  the  substantive 
requirements  of  ESA. 

In  accordance  with  these 
requirements,  EPA  completed 
consultation  with  the  FWS  on  the  1995 
Guidance,  and  the  FWS  issued  a 
biological  opinion  concluding  that  the 
Guidance  was  not  likely  to  jeopardize 
the  continued  existence  of  listed  species 
or  result  in  the  destruction  or  adverse 
modification  of  species'  critical  habitat. 
As  explained  above,  today's  proposal 
essentially  reinstates,  with  some 
clarification,  the  BCC  mixing  zone 
provisions  of  the  1995  Guidance.  Since 
the  substance  of  today's  proposal  has 
already  been  the  s\ibject  of  section  7 
consultation,  the  effects  of  today's 
proposal  have  been  addressed  by  the 
Services'  prior  biological  opinion. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Under  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Pub.  L.  No. 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Volimtary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procediues,  and 
business  practices)  that  are  developed  or 
adopted  by  volimtary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  the 
Office  and  Management  and  Budget, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

The  proposed  rulemaking  does  not 
involve  technical  standards.  Therefore, 
EPA  is  not  considering  the  use  of  any 
voluntary  consensus  standards.  EPA 
welcomes  comments  on  this  aspect  of 
the  proposed  rulemaking  and, 
specifically,  invites  the  public  to 
identify  potentially-applicable 


volimtary  consensus  standards  and  to 
explain  why  such  standards  should  be 
used  in  this  regulation. 
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List  of  Subjects  in  40  CFR  Part  132 

Environmental  protection, 
Administrative  practice  and  procedure. 
Great  Lakes,  Indians-lands, 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements,. Water 
pollution  control. 

Dated:  September  24. 1999. 
Carol  M .  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  part  132  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  132— WATER  QUALITY 
GUIDANCE  FOR  THE  GREAT  LAKES 
SYSTEM 

1.  The  authority  citation  for  Part  132 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1251  et  seq. 

2.  Section  132.5  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

§  1 32^    Procedures  for  adoption  and  EPA 
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(a)  Except  as  provided  herein  and  in 
paragraph  (c)  of  this  section,  the  Great 
Lakes  States  and  Tribes  shall  adopt  and 
submit  for  EPA  review  and  approval  the 
criteria,  methodologies,  policies,  and 
procedures  developed  pursuant  to  this 
part  no  later  than  September  23, 1996. 
With  respect  to  procedure  3.C  of 
appendix  F  of  this  part,  the  Great  Lakes 
States  and  Tribes  shall  make  its 
submission  to  EPA  no  later  than  18 
months  after  the  publication  date  of  the 
final  rule  to  prohibit  mixing  zones  for 
BCCs. 
***** 

(c)  The  Regional  Administrator  may 
extend  the  deadline  for  the  submission 
required  in  paragraph  (a)  of  this  section 
if  the  Regional  Administrator  believes 
that  the  submission  will  be  consistent 
with  the  requirements  of  this  part  and 
can  be  reviewed  and  approved  pursuant 
to  this  section  no  later  than  March  23, 
1997,  or,  for  procedure  3.C.  of  appendix 
F  of  this  part,  no  later  than  2  years  after 
the  publication  date  of  the  final  rule  to 
prohibit  mixing  zones  for  BCCs. 
***** 

3.  Appendix  F  of  Part  132  is  amended 
by  adding  Procedure  3.C.  to  read  as 
follows: 

Appendix  F  of  Part  132 — Great  Lakes 
Water  Quality  Initiative 
Implementation  Procedures 

***** 

Procedure  3:  *   *   * 

C.  Mixing  Zones  for  Bioaccumulative 
Chemicals  of  Concern  (BCCs).  The  following 
requirements  shall  be  applied  in  establishing 


TMDLs,  WLAs  in  the  absence  of  TMDLs.  and 
preliminary  WLAs  for  purposes  of 
determining  the  need  for  WQBELs  under 
procedure  5  of  appendix  F.  for  BCCs: 

1.  There  shall  be  no  mixing  zones  available 
for  new  discharges  of  BCCs  to  the  Great  Lakes 
System.  WLAs  established  through  TMDLs, 
WLAs  in  the  absence  of  TMDLs.  and 
preliminary  WLAs  for  purposes  of 
determining  the  need  for  WQBELs  for  new 
discharges  of  BCCs  shall  be  set  equal  to  the 
most  stringent  applicable  water  quality 
criteria  or  values  for  the  BCCs  in  question. 
This  prohibition  takes  effect  for  a  State  or 
Tribe  on  the  date  EPA  approves  the  State's 

or  Tribe's  submission  of  such  prohibition  or 
publishes  a  notice  under  40  CFR  132.5(f) 
identifying  that  prohibition  as  applying  to 
discharges  within  the  Slate  or  Federal  Tribal 
reservation. 

2.  For  purposes  of  section  C  of  procedure 
3  of  appendix  F.  new  discharges  are  defined 
as:  (1)  A  "discharge  of  pollutants"  (as  defined 
in  40  CFR  122.2)  to  the  Great  Lakes  System 
from  a  building,  structure,  facility,  or 
installation,  the  construction  of  which 
commences  after  the  date  the  prohibition  in 
section  C.l  takes  effect  in  that  State  or  Tribe; 
(2)  a  new  discharge  from  an  existing  Great 
Lakes  discharger  that  commences  after  the 
date  the  prohibition  in  section  C.l  takes 
effect  in  that  State  or  Tribe;  or  (3)  an 
expanded  discharge  from  an  existing  Great 
Lakes  discharger  that  commences  after  the 
date  the  prohibition  in  section  C.l  takes 
effect  in  that  State  or  Tribe,  except  for  those 
expanded  discharges  resulting  from  changes 
in  loadings  of  any  BCC  within  the  existing 
capacity  and  processes  (e.g.,  normal 
operational  variability,  changes  in  intake 
water  pollutants,  increasing  the  production 
hours  of  the  facility  or  adding  additional 
shifts,  or  increasing  the  rate  of  production), 
and  that  are  covered  by  the  existing 
applicable  control  document.  All  other 
discharges  of  BCCs  are  defined  as  existing 
discharges. 

3.  Up  until  10  years  from  the  publication 
date  of  the  final  BCC  mixing  zone  rule, 
mixing  zones  for  BCCs  may  be  allowed  for 
existing  discharges  to  the  Great  Lakes  System 
pursuant  to  the  procedures  specified  in 
sections  D  and  E  of  this  procedure. 

4.  Except  as  provided  in  sections  C.5  and 
C.6  of  this  procedure,  permits  issued  on  or 
after  the  publication  date  of  the  final  BCC 
mixing  zone  rule  shall  not  authorize  mixing 
zones  for  existing  discharges  of  BCCs  to  the 
Great  Lakes  System  10  years  after  the 
publication  date  of  the  final  BCC  mixing  zone 
rule.  After  10  years  from  the  publication  date 
of  the  final  BCC  mixing  zone  rule,  WLAs 
established  through  TMDLs.  WLAs 
established  in  the  absence  of  TMDLs,  and 
preliminary  WLAs  for  purposes  of 
determining  the  need  for  WQBELs  under 
procedure  5  of  appendix  F  for  existing 
discharges  of  BCCs  to  the  Great  Lakes  System 
shall  be  set  equal  to  the  most  stringent 
applicable  water  quality  criteria  or  values  for 
the  BCCs  in  question. 

5.  Exception  for  Water  Conservation.  States 
and  Tribes  may  grant  mixing  zones  for  any 
existing  discharge  of  BCCs  to  the  Great  Lakes 
System  beyond  the  date  specified  in  section 
C.4  of  this  procedure  where  it  can  be 


demonstrated,  on  a  case-by-case  basis,  that 
failure  to  grant  a  mixing  zone  would 
preclude  water  conservation  measures  that 
would  lead  to  overall  load  reductions  in 
BCCs.  even  though  higher  concentrations  of 
BCCs  occur  in  the  effluent.  Such  mixing 
zones  must  also  be  consistent  with  sections 
D  and  E  of  this  procedure. 

6.  Exception  for  Technical  and  Economic 
Considerations.  States  and  Tribes  may  grant 
mixing  zones  beyond  the  date  specified  in 
section  C.4  of  this  procedure  for  any  existing 
discharges  of  a  BCC  to  the  Great  Lakes 
System  upon  the  request  of  a  discharger 
subject  to  the  limited  circumstances  specified 
in  sections  C.6.a  through  C.6.c  below. 

a.  The  State  or  Tribe  must  determine  that: 

i.  The  discharger  is  in  compliance  with  and 
will  continue  to  implement,  for  the  BCC  in 
question,  all  applicable  requirements  of 
Clean  Water  Act  sections  118.  301.  302.  303. 
304.  306.  307.  401,  and  402,  including 
existing  National  Pollutant  Discharge 
Elimination  System  (NPDES)  water-qualify 
based  effluent  limitations:  and 

ii.  The  discharger  has  reduced  and  will 
continue  to  reduce  the  loading  of  the  BCC  for 
which  a  mixing  zone  is  requested  to  the 
maximum  extent  possible  such  that  any 
additional  controls  or  pollution  prevention 
measures  to  reduce  or  ultimately  eliminate 
the  BCC  would  result  in  unreasonable 
economic  effects  on  the  discharger  or  the 
affected  community  because  the  controls  or 
measures  are  not  feasible  or  cost-effective. 

b.  Any  exceptions  granted  pursuant  to  this 
section  shall: 

i.  Not  result  in  any  less  stringent 
limitations  than  those  existing  prior  to  the 
publication  date  of  the  final  BOG  mixing  zone 
rule; 

ii.  Reflect  all  information  relevant  to 
ensure  that  the  mixing  zone  is  no  larger  than 
necessary  to  account  for  the  technical 
constraints  and  economic  effects  identified 
pursuant  to  paragraph  C.6. a  above; 

iii.  Meet  all  applicable  acute  and  chronic 
aquatic  life,  wildlife  and  human  health 
criteria  and  values  within  and  at  the  edge  of 
the  mixing  zone  or  be  consistent  with  the 
applicable  TMDL  or  assessment  and 
remediation  plan  authorized  under 
procedure  3. A. 

iv.  As  appropriate,  require  the  discharger 
to  implement  an  ambient  monitoring  plan  to 
ensure  compliance  with  water  quality 
standards  and  consistency  with  any 
applicable  TMDL  or  such  other  strategy 
consistent  with  section  A  of  this  procedure, 
including  the  evaluation  of  alternative  means 
for  reducing  BCCs  elsewhere  in  the 
watershed;  and 

V.  Be  limited  to  one  permit  term  unless  the 
permitting  authority  makes  a  new 
determination  in  accordance  with  this 
section  for  each  successive  permit 
application  in  which  a  mixing  zone  for  the 
BCC(s)  is  sought. 

c.  For  each  draft  NPDES  permit  that  would 
allow  a  mixing  zone  for  one  or  more  BCCs 
10  years  after  the  publication  date  of  the  final 
BCC  mixing  zone  rule,  the  fact  sheet  or 
statement  of  basis  for  the  draft  permit  that  is 
required  to  be  made  available  through  public 
notice  under  40  CFR  124.6(e)  shall: 

i.  Specify  the  mixing  provisions  used  in 
calculating  the  permit  limits:  and 
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ii.  Identify  each  BCC  for  which  a  mixing 
zone  is  proposed. 

7.  Any  mixing  zone  authorized  under 
section  C.3,  C.5  or  C.6  must  be  consistent 
with  sections  D  and  E  of  this  procedure,  as 
applicable. 
»         *         •         *         * 

(FR  Doc.  9&-25436  Filed  10-1-99;  8:45  am] 
NLUNG  CODE  »560-S(M> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  54, 61,  and  69 

[CC  Dockrt  Nos.  96-262;  94-1 ;  99-249;  96- 
45;  FCC  99-235] 

Accasa  Charga  Reform,  Price  Cap 
Performanca  Review  for  Local 
Exchange  Carriers,  Low-Volume  Long 
Diatance  Uaara,  and  Federal-State 
Joint  Board  on  Univeraal  Service 

agency:  Federal  Communications 

Commission. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  document  seeks 
comment  on  whether  the  Commission 
should  adopt,  in  its  entirety,  a  proposal 
submitted  by  the  Coalition  for 
Affordable  Local  and  Long  Distance 
Services  (CALLS),  as  requested  by  the 
CALLS  members.  The  CALLS  proposal 
is  an  integrated  interstate  universal 
service  and  interstate  access  reform  plan 
covering  price  cap  incimibent  local 
exchange  carriers.  The  document  also 
solicits  comment  on  whether  there  are 
any  aspects  of  the  proposal  that  the 
Commission  should  incorporate  into 
any  of  the  Commission's  concurrent 
proceedings,  in  the  event  we  do  not 
adopt  the  CALLS  proposal  in  its 
entirety.  In  addition,  the  document 
invites  commenting  parties  to  propose 
alternative  plans  to  that  submitted  by 
CALLS. 

DATES:  Comments  are  due  on  or  before 
October  29, 1999.  Reply  comments  are 
due  on  or  before  November  19, 1999. 
ADDRESSES:  Federal  Communications 
Commission,  Secretary,  Room  TW- 
A325,  445  12th  Street  SW,  Washington, 
DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Lemer,  Deputy  Division  Chief, 
Common  Carrier  Bureau,  Competitive 
Pricing  Division,  (202)  418-1520. 
SUPPt^MENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  NPRM 
adopted  September  14, 1999,  and 
released  September  15, 1999.  The  plan 
as  submitted  by  CALLS  is  attached  as 
Appendix  A.  The  full  text  of  this  NPRM, 
as  well  as  the  complete  files  for  the 
relevant  dockets,  is  available  for 


inspection  and  copying  during  the 
weekday  hours  of  9:00  a.m.  to  4:30  p.m. 
in  the  Commission's  Reference  Center, 
Room  CY-A257,  445  12th  St.,  SW, 
Washington,  DC,  (202)  418-0270,  or 
copies  may  be  purchased  from  the 
Commission's  duplicating  contractor, 
ITS,  Inc.,  1231  20th  St.,  NW, 
Washington,  DC  20036.  (202)  857-3800. 
The  complete  text  of  the  NPRM  also 
may  be  obtained  through  the  Internet,  at 
http://www.fcc.gov/Bureaus/ 
Common^Carrier/Notices/ 1 999/ 
fcc99235.doc. 

Sjrnopsis  of  Notice  of  Proposed 
Rulemaking 

1.  This  NPRM  seeks  comment  on  an 
integrated  proposal  submitted  by 
CALLS.  The  CALLS  proposal  is  an 
interstate  universal  service  and 
interstate  access  reform  plan  covering  , 
inctunbent  price  cap  local  exchange 
carriers  (LECs).  The  proposal  was 
developed  through  negotiations  among 
those  local  exchange  carriers  and 
interexchange  carriers  who  are  coalition 
members.  It  is  designed  to  be 
implemented  over  a  five-year  period 
beginning  in  January  of  2000  and  wotdd 
apply  to  those  carriers  who  voluntarily 
elect  to  participate.  CALLS  requests  that 
the  Commission  adopt  the  plan  without 
modification  as  an  integrated  package. 
CALLS  believes  this  plan  will  promote 
comparable  and  affordable  imiversal 
service,  reduce  long  distance  bills,  and 
promote  competition  in  rural  and 
residential  markets. 

2.  The  NPRM  seeks  comment  on  the 
CALLS  proposal  to  revise  the  current 
system  of  common  line  charges  by 
combining  existing  carrier  and 
subscriber  line  charges  into  one  flat- 
rated  subscriber  line  charge,  and 
permitting  deaveraging  of  those  charges 
subject  to  specific  conditions.  In 
addition,  the  NPRM  invites  parties  to 
comment  on  the  proposal  by  the  CALLS 
members  to  establish  a  portable 
universal  service  fund  that  provides 
explicit  support  to  replace  support 
currently  implicit  in  interstate  access 
charges.  The  NPRM  solicits  further 
comment  on  the  CALLS  proposal  to 
establish  a  "social  contract"  under 
which  traffic-sensitive  switched  access 
rates  are  reduced  annually  until  they 
reach  an  agreed  level;  once  that  level  is 
reached,  rates  for  all  access  elements  are 
frozen  until  July  1,  2004.  Finally,  as  part 
of  the  Commission's  continuing  efforts 
to  reform  regulation  of  universal  service 
and  interstate  access  charges  to 
accelerate  the  development  of 
competition  in  all  telecommunications 
markets,  commenting  parties  are  invited 
to  submit  alternative  plans  to  that 
proposed  by  CALLS. 


3.  Because  some  of  the  issues 
addressed  by  the  CALLS  Proposal 
involve  matters  that  are  already  the 
subject  of  pending  Commission  and 
court  proceedings  (62  FR  31868,  June 
11, 1997),  the  Commission  initiates  this 
rulemaking  to  determine  whether  it 
should  adopt  the  CALLS  proposal  in  its 
entirety,  as  requested  by  the  CALLS 
members,  or  whether  certain  elements 
of  the  proposal  should  be  incorporated 
into  smy  of  the  Commission's  concxirrent 
efforts  to  reform  intCTstate  access 
charges  and  universal  service. 

A.  Ex  Parte  Presentations 

4.  This  NPRM  is  a  permit-but-disclose 
proceeding  and  is  subject  to  the  permit- 
but-disclose  requirements  under  47  CFR 
1206(b),  as  revised.  Persons  making  oral 
ex  parte  presentations  are  reminded  that 
memoranda  simimarizing  the 
presentation  must  contain  a  summary  of 
the  substance  of  the  presentation  and 
not  merely  a  listing  of  the  subjects 
discussed.  More  than  a  one  or  two 
sentence  description  of  the  views  and 
arguments  presented  is  generally 
required.  Other  rules  pertaining  to  oral    ■ 
and  written  presentations  are  set  forth 

in  section  1.1206(b),  as  well. 

B.  Initial  Regulatory  Flexibility  Act 
Analysis 

5.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  the  Commission 
has  prepared  this  Initial  Regulatory 
Flexibility  Analysis  (IFRA)  of  the 
possible  significant  economic  impact  on 
small  entities  by  the  proposals  in  this 
NPRM.  See  5  U.S.C.  603.  The  RFA,  see 

5  U.S.C.  601  et  seq.,  has  been  amended 
by  the  Contract  with  America 
Advancement  Act  of  1996,  PubUc  Law 
No.  104-121,  110  Stat.  847  (1996) 
(CWAA).  Title  II  of  the  CWAA  is  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA).  Written 
public  comments  are  requested  on  the 
IFRA.  Comments  must  be  identified  as 
responses  to  the  IFRA  and  must  be  filed 
in  accordance  with  the  same  filing 
deadlines  as  comments  on  the  rest  of 
this  NPRM.  Parties  should  address  the 
extent  to  which  the  CALLS  proposal 
would  affect  large  and  small  price  cap 
incumbent  local  exchange  carriers 
differently,  and  how  small  business 
entities,  including  small  price  cap 
incimibent  local  exchange  carriers, 
would  be  affected.  The  Office  of  Public 
ASaits,  Reference  Operations  Division, 
will  send  a  copy  of  lie  NPRM, 
including  this  IFRA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  See  5  U.S.C. 
603(a).  In  addition,  the  NPRM  and  IFRA 
(or  simmiaries  thereof)  will  be 
published  in  the  Federal  Register. 
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6.  Need  for.  and  Objectives  of,  the 
Proposed  Rules.  The  CALLS  members 
offer  the  proposal  as  a  comprehensive 
solution  to  the  members'  access  chaise, 
imiversal  service,  and  price  cap 
concerns.  The  CALLS  plan  would  revise 
the  current  system  of  common  line 
charges  by  combining  existing  carrier 
and  subscriber  charges  into  one  flat- 
rated  subscriber  line  charge  (SLC),  and 
would  provide  for  limited  deaveraging 
of  those  charges  under  specific 
conditions.  The  CALLS  plan  also  would 
establish  a  portable  universal  service 
fund  that  provides  explicit  support  to 
replace  support  currently  implicit  in 
interstate  access  charges.  In  addition, 
the  CALLS  plan  would  establish  a 
"social  compact"  under  which  trafBc- 
sensitive  switches  access  rates  are 
reduced  annually  until  they  reach  an 
agreed  level.  CALLS  believes  this  plan 
will  promote  comparable  and  affordable 
universal  service,  reduce  long  distance 
bills,  and  promote  competition  in  rural 
and  residential  telecommunications 
markets. 

7.  Legal  Basis.  This  rulemaking  action 
is  supported  by  47  U.S.C.  154{i),  154{j). 
201-205,  254,  and  403. 

8.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
NPRM  Will  Apply.  The  RFA  directs 
agencies  to  provide  a  description  of  and, 
where  feasible,  an  estimate  of  the 
number  of  small  entities  that  may  be 
affected  by  the  proposed  rules,  if 
adopted.  The  RFA  generally  defines  the 
term  "small  entity"  as  having  the  same 
meaning  as  the  term  "small  business". 
See  5  U.S.C.  601(3)  (incorporating  by 
reference  the  definition  of  "small 
business  concern"  in  15  U.S.C.  632).  In 
addition,  the  term  "small  business"  has 
the  same  meaning  as  the  term  "small 
business  concern"  under  the  Small 
Business  Act.  A  small  business  concern 
is  one  which:  (1)  Is  independently 
ovraed  and  operated;  (2)  is  not 
dominant  in  its  field  of  operation;  and 
(3)  meets  any  additional  criteria 
established  by  the  Small  Business 
Administration.  Tho  Small  Business 
Administration  has  defined  a  small 
business  for  Standard  Industrial 
Classification  (SIC)  category  4813 
(Telephone  Commimications,  Except 
Radiotelephone)  to  be  a  small  entity  that 
has  no  more  than  1,500  employees.  See 
13  CFR  121.201. 

9.  Total  Number  of  Telephone 
Companies  Affected.  The  Commission 
has  included  small  incumbent  LECs  in 
this  present  RFA  analysis.  As  noted 
above,  a  "small  business"  under  RFA  is 
one  that,  inter  alia,  meets  the  pertinent 
small  business  size  standard  [e.g.,  a 
telephone  communications  business 
having  1,500  or  fewer  employees),  and 
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"is  not  dominant  in  its  field  of 
operation."  The  SBA's  Office  of 
Advocacy  contends  that,  for  RFA 
purposes,  smaU  incumbent  LECs  are  not 
dominant  in  their  field  of  operation 
because  any  such  dominance  is  not 
"national"  in  scope.  The  Commission 
has  therefore  included  small  incumbent 
LECs  in  this  RFA  analysis,  although  it 
emphasizes  that  this  RFA  action  has  no 
effect  on  FCC  analyses  and 
determinations  in  other,  non-RFA 
contexts. 

10.  Price  Cap  Local  Exchange 
Carriers.  This  rulemaking  applies  only 
to  price  cap  LECs.  The  Commission 
does  not  have  data  specifying  the 
number  of  these  carriers  that  are  either 
dominant  in  their  field  of  operations, 
are  not  independently  owned  and 
operated,  or  have  more  than  1,500 
employees,  and  thus  is  unable  at  this 
time  to  estimate  with  greater  precision 
the  nimiber  of  price  cap  LECs  that 
would  qualify  as  small  business 
concerns  imder  the  SBA's  definition. 
However,  there  are  only  13  price  cap 
LECs,  and  we  know  that  these  are 
mostly  non-small  entities. 
Consequently,  we  estimate  that 
significantly  fewer  than  13  providers  of 
local  exchange  service  are  small  entities 
or  small  price  cap  LECs  that  may  be 
affected  by  these  proposals. 

11.  Description  of  Projected 
Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements.  It  is  not  clear 
whether,  on  balance,  the  proposals 
made  by  CALLS  would  increase  or 
decrease  price  cap  incumbent  local 
exchange  carriers'  administrative 
burdens.  Some  of  the  rate  structure 
reforms  proposed  by  CALLS  may 
require  additional  filings,  and  some  of 
the  CALLS  proposals  may  reduce  some 
administrative  burdens.  For  example,  if 
the  CALLS  proposal  to  eliminate  Ae 
presubscribed  interexchange  carrier 
charge  is  adopted,  the  Commission 
expects  that  this  would  decrease  some 
administrative  burdens  for  price  cap 
inciunbent  local  exchange  carriers. 
Some  of  the  rate  structure  reforms 
proposed  by  CALLS  may  have  a  neutral 
affect  in  terms  of  administrative 
burdens.  For  exsunple,  CALLS  proposes 
that  implicit  subsidies  now  collected  by 
price  cap  incumbent  local  exchange 
carriers  fi'om  interexchange  carriers 
through  access  charges  would  be 
collected  as  explicit  subsidies  from  the 
Universal  Service  Fund  Administrator. 

If  this  proposal  is  adopted,  the 
administrative  burden  for  the  price  cap 
incumbent  local  exchange  carrier  is 
expected  to  remain  the  same. 

12.  Steps  Taken  To  Minimize 
Significant  Economic  Impact  on  Small 
Entities,  and  Significant  Alternatives 


Considered.  The  proposals  made  by 
CALLS  could  have  varying  positive  or 
negative  impacts  on  price  cap 
inciunbent  local  exchange  carriers, 
including  any  such  small  carriers.  The 
alternative  to  consideration  of  adopting 
the  CALLS  proposal  at  this  time  would 
be  to  continue  in  effect  the  existing 
access  charge  and  universal  service  fund 
rules.  We  seek  comment  on  the 
economic  impact  on  small  entities  of  the 
CALLS  proposal  and  urge  that  the 
parties  support  their  comments  with 
specific  evidence  and  analysis. 

13.  Federal  Rules  That  May  Duplicate, 
Overiap,  or  Conflict  With  the  Proposed 
Rules.  None. 

C.  Deadlines  and  Instructions  for  Filing 
Comments 

14.  Pursuant  to  47  CFR  1.415  and 
1.419,  interested  parties  may  file 
comments  on  or  before  October  29, 1999 
and  reply  comments  on  or  before 
November  19,  1999.  Comments  may  be 
filed  using  the  Commission's  Electronic 
Conunent  Filing  System  (ECFS)  or  by 
filing  paper  copies.  See  Electronic  Filing 
Documents  in  Rulemaking  Proceedings. 
63  FR  24,121  (1998). 

15.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  <http://www.fcc.gov.e-file/ 
ecfs.html>.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
Because  four  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  tlectronic  copy  of  the 
comments  to  each  of  the  four  docket  or 
rulemaking  numbers  referenced  in  the 
caption.  In  completing  the  transmittal 
screen,  commenters  should  include 
their  full  name.  Postal  Service  mailing 
address,  and  the  applicable  docket  or 
rulemaking  number.  Parties  may  also 
submit  an  electronic  comment  by 
Internet  e-mail.  To  get  filing  instructions 
for  e-mail  comments,  commenters 
should  send  an  e-mail  to  ecfs@fcc.gov. 
and  should  include  the  following  words 
in  the  body  of  the  message,  "get  form 
<your  e-mail  address."  A  sample  form 
and  directions  will  be  sent  in  reply. 

16.  Parties  who  choose  to  file  oy 
paper  must  file  an  original  and  ten  (10) 
copies  of  each  filing.  All  paper  filings 
must  be  sent  to  the  Commission's 
Secretary.  Magalie  Roman  Salas.  Office 
of  the  Secretary,  Federal 
Communications  Commission,  445 
Twelfth  Street,  SW,  TW-A325, 
Washington,  DC  20554. 

D.  Ordering  Clauses 

17.  It  is  ordered,  pursuant  to  sections 
1,  4(i)  and  (j),  201-209,  218-222,  254, 
and  403  of  the  Communications  Act,  as 
amended,  47  U.S.C.  151. 154  (i).  154(j), 


201-209.  218-222,  254,  and  403,  that 
this  Notice  of  Proposed  Rulemaking  is 
hereby  adopted  and  comments  are 
required. 

18.  It  is  further  ordered  that  the 
Commission's  Office  of  Public  Affairs, 
Reference  Operations  Division,  shall 
send  a  copy  of  this  Notice  of  Proposed 
Rulemaking,  including  the  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects 

47CFRPart54 

Reporting  and  recordkeeping 
requirements,  Telecommunications, 
Telephone. 

47  CFR  Part  61 

Access  charges.  Communications 
common  carriers.  Reporting  and 
recordkeeping  requirements.  Telephone. 

47  CFR  Part  69 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements,  Telephone. 

Federal  Communications  (Commission. 

Magalie  Roman  Salas, 

Secretaty. 

Appendix  A:  UnivBtsal  Service  and  Access 
Reform  Proposal 

The  companies  agree  to  the  following 
positions,  provided  these  positions  are 
adopted  as  an  integrated  package  through 
FCC  rulemaking,  with  an  effective  date  for 
the  changes  of  January  1,  2000  except  as 
otherwise  noted.  (We  have  used  January  1, 
2000  for  discussion  purposes.  The  actual  date 
will  have  to  be  adjusted  to  account  for  Y2K 
issues.)  The  proposal  is  an  integrated 
proposal  addressing  and  settling  the  parties' 
access  charge/pnce  cap/universal  service 
concerns.  Because  of  the  complexity  and 
interdependence  of  the  various  facets  of  the 
proposal,  the  parties  view  it  as  a  unified 
proposal  that  the  FCC  should  either  adopt 
without  modification  or  reject. 

1.  ILEC  Recovery  of  Universal  Service 
Contributions.  Reconsider  the  requirement 
that  price  cap  incumbent  LECs  (ILECs) 
recover  universal  service  contributions 
through  adjustments  to  the  Price  Cap  baskets 
and  services  that  generate  end  user  revenue, 
and  permit  price  cap  incumbent  LECs  to 
establish  a  separate  rate  element  to  recover 
universal  service  contributions.  [See  May  7, 
1997  Access  Reform  Order  at  paragraph  379 
(stating  that  price  cap  ILECs  may  treat  their 
universal  service  contributions  as  exogenous 
changes  to  price  cap  indices,  that  recovery 
may  only  be  in  baskets  that  generate  end  user 
revenue,  and  that  the  baskets  generating  end 
user  revenue  are  common  line,  interexchange 
and  tninking.)) 

1.1.  The  USF  rate  element  will  be  charged 
to  all  end  users. 

1.2.  The  USF  rate  element  may  be  assessed 
on  a  per  line  basis  or  as  a  percentage  of 
interstate  retail  revenues,  and  at  the  option 


of  the  ILEC  it  may  be  combined  for  billing 
purposes  with  other  end  user  retail  rate 
elements. 

1.3.  Upon  implementation.  ILEC  USF 
assessments  (a)  are  removed  from  existing 
price  cap  baskets  at  the  same  percentage 
adjustment  as  they  went  into  the  price  cap 
baskets  using  an  "R"  value  adjustment 
methodology  similar  to  that  which  had  been 
prescribed  by  the  FCC  for  reversal  of  sharing, 
and  (b)  are  not  subject  to  the  Price  Cap 
formula  in  hiture  years. 

1.4.  An  ILEC  opting  to  assess  the  USF  rate 
element  on  a  per  line  basis  may  apply  that 
charge  using  the  "equivalency"  relationships 
established  for  the  multiline  business  PICC 
for  Primary  Rate  ISDN  service,  as  per 
69.153(f)(2),  and  for  Centrex  lines,  per 
69.153(g)(1). 

2.  Conmion  Line  Rate  Structure 
Simplification,  Deaveraging  of  Common  Line 
Rates  and  Universal  Service. 

Overview:  SLCs,  PICCs  and  CCL  are 
ultimately  unified  into  a  single  charge,  which 
can  be  deaveraged,  but  which  will  not  exceed 
$7.00  for  residential  and  single  line  business 
lines  and  $9.20  for  multiline  business  lines. 
Residential  and  Single  Line  Business  End 
User  and  ftesubscribed  Interexchange  Carrier 
Charges  are  combined  into  a  single  end  user 
charge.  For  primary  residential  lines  and 
single  line  business  lines,  the  combined  total 
in  most,  but  not  all,  areas  will  be 
approximately  $5.50  on  January  1,  2000.  In 
subsequent  years,  the  primary  residential  and 
single  line  business  common  line  transition 
continues  as  the  nominal  SLC  cap  for  those 
lines  increases  to  $6.25  on  January  1,  2001, 
to  $6.75  on  July  1,  2002,  and  to  $7.00  on  July 
1,  2003.  The  maximum  Primary  Residence/ 
Single  Line  Business  SLC  in  any  zone  is  the 
lower  of  the  nominal  cap,  or  average  price 
cap  common  line  revenue  per  line  (which 
includes  all  charges  currently  collected 
through  SLCs,  PICCs,  CCL  and  a  portion  of 
local  switching,  but  does  not  include  ILEC 
USF  contributions)  for  the  highest  cost  UNE 
zone  in  a  study  area.  For  non-primary 
residential  lines,  the  combined  total  charge 
will  be  capped  at  the  lower  of  $7.00  or  the 
greater  of  the  current  rate  or  average  price 
cap  common  line  revenue  per  line  for  the 
highest  average  revenue  per  line  UNE  zone 
in  a  study  area. 

For  multiline  business  lines.  End  User  and 
Presubscribed  Interexchange  Carrier  Charges 
are  not  combined,  and  the  Multiline  Business' 
(MLB)  PICC  will  continue  to  be  charged  by 
the  ILEC  to  the  Interexchange  Carrier. 
However,  the  MLB  PICC  falls  dramatically  for 
most  companies  as  a  result  of  reforms  in 
other  flat-rated  common  line  charges,  and  the 
MLB  PICC  is  eventually  eliminated  in  most 
areas.  Except  where  a  carrier  reduces  the  rate 
through  voluntary  reductions,  multiline 
business  SLCs  initially  will  be  frozen  until 
the  carrier's  MLB  PICC  and  CCL  are 
eliminated. 

Average  Carrier  Common  Line  charges 
immediately  fall  dramatically  and  are 
eventually  eliminated  in  most  areas  as  a 
result  of  an  additional  $650  million  in 
universal  service  funding  to  replace  implicit 
support  currently  in  interstate  access  charges 
and  of  increasing  the  Primary  Residential  and 
Single  Line  Business  SLCs. 


Lifeline  support  would  increase  to  hold 
Lifeline  customers  harmless  against  SLC  rate 
restructuring. 

SLCs  can  be  deaveraged  subject  to  certain 
limitations.  Geographic  deaveraging  does  not 
increase  permitted  price  cap  common  line 
revenues  (which  includes  all  charges  other 
than  ILEC  universal  service  contributions 
currently  collected  through  SLCs.  PICCs,  and 
CCL).  ILECs  may  only  geographically 
deaverage  their  SLCs  on  the  same  geographic 
basis  as  state-approved  UNE  loop  zones. 
ILECs  can  have  up  to  4  SLC  zones,  absent 
FCC  review  and  approval.  ILECs  can  choose 
which  zones  to  consolidate  if  they  have  more 
than  4  UNE  zones.  SLCs  in  lower  cost  zones 
cannot  be  greater  than  SLCs  in  the  same 
customer  class  in  higher  cost  zones.  Within 
a  given  zone,  the  Multiline  Business  SLC 
cannot  fall  below  the  Non-Primary 
Residential  SLC,  which  cannot  be  less  than 
the  Primary  Residential  and  Single  Line 
Business  SLC.  For  geographic  deaveraging 
other  than  through  voluntary  reductions,  an 
ILEC  must  eliminate  its  CCL  and  MLB  PICC 
before  it  can  begin  geographically  to 
deaverage  the  SLC,  and  an  ILECs  deaveraged 
SLC  in  the  lowest  cost  zone  cannot  be  less 
than  a  minimum  level.  A  deaveraged  price 
cap  common  line  revenue  per  line  is 
calculated  for  each  zone.  The  relative  price 
cap  revenue  per  line  in  each  zone  reflects  the 
relative  UNE  rates  in  that  zone,  and  the  level 
of  revenue  per  line  in  each  zone  is  such  that 
the  ILEC  can  recover  total  permitted  price 
cap  common  line  revenues.  The  parties  do 
not  agree  whether  limits  on  deaveraging 
through  voluntary  reductions  are  necessary. 

The  proposal  provides  new  federal 
universal  service  support  (separate  and 
distinct  from  the  current  universal  service 
support  for  high  cost  areas)  of  $650  million 
per  year  to^eplace  implicit  support  in 
interstate  access  charges  for  price  cap  LECs. 
In  any  UNE  loop  deaveraging  zone  where  the 
average  common  line  revenue  per  line  for 
that  zone  would  exceed  $7.00  per  line  for 
residential  lines  and  $9.20  for  multiline 
business  lines,  this  additional  interstate 
universal  service  support  would  provide  a 
portion  of  the  difference.  This  proportion 
would  be  set  to  ensure  that  the  overall 
amount  of  USF  support  to  replace  implicit 
support  in  interstate  access  rates  for  all  price 
cap  LEC  areas  does  not  exceed  $650  million 
nationwide.  The  new  interstate  USF  Support 
would  ensure  that,  even  after  deaveraging, 
the  SLC  would  not  exceed  $7.00  for 
residential  customers  anywhere,  or  $9.20  for 
multiline  business  customers.  The  amount  of 
universal  service  support  to  each  study  area 
is  also  adjusted  on  a  three  year  phased-in 
basis  so  that  by  July  1,  2003,  CCL  and 
multiline  business  PICC  charges  will  be 
eliminated  in  most  areas  Served  by  price  cap 
ILECs. 

This  new  imiversal  service  funding  would 
be  portable  to  other  eligible 
telecommunications  carriers.  The  amount 
that  would  be  portable  for  each  line  would 
be  deaveraged  by  zone  within  any  study  area 
that  receives  such  support. 

Any  new  interstate  USF  funds  to  replace 
implicit  support  in  interstate  access  charges 
for  price  cap  LECs  will  first  offset  carrier 
common  line  charges,  then  of^t  multiline 
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business  PICC  charges,  and  then  offset 
amounts  that  would  otherwise  be  collected 
through  Subscriber  Line  Charges,  which  may 
be  deaveraged. 

2.1.  Reform  and  Simplification  of 
Subscriber  Line  Charges  (SLCs)  and 
Presubscribed  Interexchange  Carrier  Charges 
(PICCs). 

2.1.1.  Terms. 

2.1.1.1.  Price  Cap  Common  Line. 
Marketing,  TIC  ("CMT")  Revenue.  Price  Cap 
Common  Line,  Marketing,  and  TIC  Revenue 
is  the  total  revenue  a  filing  entity  would  be 
permitted  to  receive  for  Subscriber  Line 
Charges,  Presubscribed  Interexchange  Carrier 
Charges,  Carrier  Common  Line  Charges,  and 
the  portion  of  local  switching  reallocated 
pursuant  to  paragraph  3.2.  Price  Cap  CMT 
Revenue  includes  marketing  expenses 
presently  collected  pursuant  to  FCC  rule 
69.156(a),  and  residual  interconnection 
charge  revenues  collected  through  PICC 
charges,  but  it  does  not  include  the  current 
recovery  of  incumbent  LEC  universal  service 
contributions  that  are  first  removed  from 
existing  price  cap  baskets  pursuant  to 
paragraph  1.3. 

2.1.1.2.  Average  Price  Cap  CMT  Revenue 
Per  Line.  The  Average  Price  Cap  CMT 
Revenue  Per  Line  is  Price  Cap  CMT  Revenue 
per  month  as  of  December  31,  1999  using 
base  period  demand,  divided  by  the  base 
period  demand  number  of  lines  as  of 
December  31, 1999.  In  filing  entities  with 
multiple  study  areas,  if  it  becomes  necessary 
to  calculate  the  Price  Cap  CMT  Revenue  Per 
Line  for  a  specific  study  area,  then  the  Price 
Cap  CMT  Revenue  Per  Line  for  that  study 
area  is  determined  as  follows,  using  base 
period  demand  revenues,  BFPs  and  lines  as 
of  December  31, 1999: 

PriceCapCMTRevenuePerLinestudyAre*  = 
PriceCapCMTRevenue  Fiiinghnniy  x 

(BFPsiudyAre.  +  BFPFjiingbnniy)  +  LineSsiudyAm 

Nothing  in  this  definition  precludes  a  price 
cap  LEC  from  continuing  to  average  rates 
across  filing  entities  containing  multiple 
study  areas,  where  permitted  under  existing 
rules. 

2.1.1.3.  Zone  Average  Revenue  Per  Line. 
Zone  Average  CMT  Revenue  Per  Line  is  the 
Price  Cap  CMT  Revenue  Per  Line  calculated 
for  a  particular  state-defined  zone  used  for 
deaveraging  of  UNE  loop  prices.  The  Zone 
Average  Revenue  Per  Line  is  computed 
according  to  the  following  formula: 

ZoneAverageRevenuePerLine  =  25% 

(LoOpzonePncc  +  Portpnce)  +  U 

Where: 
U  (Uniform  Revenue  Per  Line  Adjustment)  = 
((PriceCapCMTRevenuePerLinestudyAre.(s) 
X  Base  Period  LinessiudyAreaoj  -  (25% 
Sum  of  (LinesuNEZone  x  Loop&Port 
PriceuNEZonc  X 12)  for  each  zone)))  +  Base 
Period  Linesswdy  Arexs)  +  12 
Loop&Port  PriceuNE  zonc  =  the  UNE  rates  for 
unbundled  loop  and  switch  ports  in  that 
UNE  zone.(As  stated  in  paragraph  5,  nothing 
in  this  proposal  supercedes,  prejudices  or 
otherwise  implies  a  result  of  the  UNE 
Remand  proceeding.) 

2.1.2.  Primary  Residential  and  Single  Line 
Business  Charges. 

2.1.2.1.  Presubscribed  Interexchange 
Carrier  Charge.  Beginning  on  January  1,  2000, 
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eliminate  the  primary  residential  line  and 
single  line  business  Presubscribed 
Interexchange  Carrier  Charge. 
2.1.2.2.  Subscriber  Line  Charge. 

2.1.2.2.1.  Averaged  Subscriber  Line  Charge. 
Beginning  on  January  1,  2000,  the  maximum 
averaged  Subscriber  Line  Charge  for  primary 
residential  and  single  line  business  lines  in 

a  given  entity  will  be  Average  Price  Cap  CMT 
Revenue  per  Line  up  to  a  nominal  cap  of 
S5.50.  ($5.50  is  equivalent  to  the  current 
primary  residential  SLC,  PICC-related 
account  fees  charged  to  the  vast  majority  of 
presubscribed  residential  long  distance 
subscribers,  and  the  50  cent  increase  in  the 
PICC  cap  for  primary  residential  and  single 
line  business  subscribers  scheduled  to  go 
into  effect  on  July  1,  2000.)  Beginning  on 
January  1,  2001,  in  lieu  of  what  would  have 
been  scheduled  annual  increases  in  the  cap 
on  the  primary  residential  line  and  single 
line  business  Presubscribed  Interexchange 
Carrier  Charge  of  SO.50.  plus  inflation, 
increase  the  nominal  cap  on  primary 
residential  and  single  line  business 
Subscriber  Line  Charges  according  to  the 
following  schedule: 

On  January  1,  2001,  to  S6.25; 

On  July  1,2002,  to  $6.75: 

On  July  1,  2003.  to  $7.00  per  line. 

2.1.2.2.2.  Zone  Deaveraged  Subscriber  Line 
Charge. 

2.1.2.2.2.1.  Maximum  Charge.  The 
maximum  zone  deaveraged  SLC  that  may  be 
char;ged  in  any  zone  is  the  lesser  of  the 
highest  Zone  Average  Revenue  Per  Line 
within  the  study  area,-or  a  nominal  cap, 
which  as  of  January  1,  2000  is  $5.50  per  line 
per  month.  Beginning  on  January  1,  2001, 
increase  the  nominal  cap  on  primary 
residential  and  single  line  business 
Subscriber  Line  Charges  according  to  the 
following  schedule: 

On  January  1,  2001.  to  $6.25; 

On  July  1,  2002.  to  $6.75; 

On  July  1,  2003.  to  $7.00  per  line. 

2.1.2.2.2.2.  Minimum  Charge.  See 
paragraph  2.1.5.6.2. 

2.1.2.3.  Lifeline.  Increase  minimum  federal 
Lifeline  support  effective  January  1,  2000, 
and  coincident  with  changes  in  nominal  SLC 
caps  thereafter,  so  that  all  of  the  Subscriber 
Line  Charge  continues  to  be  waived  for 
Lifeline  customers,  with  carriers  reimbursed 
from  the  Universal  Service  Fund.  In 
subsequent  years,  increase  minimum  federal 
Lifeline  support  in  the  same  amount  as 
increases  in  the  primary  residential 
Subscriber  Line  Charge. 

2.1.3.  Non-Primary  Residential  Lines. 

2.1.3.1.  Presubscribed  Interexchange 
Carrier  Charges.  Beginning  on  January  1, 
2000,  eliminate  the  PICC  for  Non-Primary 
Residential  lines. 

2.1.3.2.  Subscriber  Line  Charges. 
2.1.3.2.1.  Averaged  Subscriber  Line 

Charges.  Beginning  on  January  1 ,  2000,  the 
maximum  averaged  Subscriber  Line  Charge 
for  non-primarj'  residential  lines  in  a  given 
entity  will  be  the  lesser  of: 

(a)  $7.00  or 

(b)  The  greater  of: 

(1)  The  rate  as  of  December  31, 1999  less 
amounts  of  SLC  reduction  pursuant  to 
paragraph  2.1.6,  or 


(2)  Average  Price  Cap  CMT  Revenue  Per 
Line. 

2.1.3.2.2.  Zone  Deaveraged  Subscriber  Line 
Charge. 

2.1.3.2.2.1.  Maximum  Charge.  The 
maximum  Zone  Deaveraged  Non-Primary 
Residential  Subscriber  Line  Charge  will  be 
the  lesser  of  $7.00  per  line  per  month  or  the 
highest  Zone  Average  Revenue  Per  Line  for 
any  zone  in  the  study  area. 

2.1.3.2.2.2.  Minimum  Charge.  See 
paragraph  2.1.5.6.2. 

2.1.3.2.3.  Elimination  of  Distinction 
between  Primary  and  Non-Primary 
Residential  Lines.  Once  the  charges  for 
primary  and  non-primary  residential  lines 
are  equal  within  a  zone  or  study  area,  the 
ILEC  may  eliminate  the  distinction  between 
primary  and  non-primary  lines  within  that 
zone  or  study  area. 

2.1.4.  Multiline  Business  Lines. 

2.1.4.1.  Presubscribed  Interexchange 
Carrier  Charges. 

Beginning  on  January  1,  2000.  the  cap  on 
the  Multiline  Business  PICC  is  reduced  to 
$4.00  per  line.  Multiline  Business  PICCs 
remain  assessed  to  the  interexchange  carrier. 
This  charge  will  be  eliminated  over  time  in 
most  areas  pursuant  to  paragraph  2.1.6. 

2.1.4.2.  Subscriber  Line  Charges. 

2.1.4.2.1.  Averaged  Subscriber  Line 
Charges.  Beginning  on  January  1.  2000,  and 
in  the  absence  of  voluntary  reductions,  the 
averaged  Subscriber  Line  Charge  for 
multiline  business  lines  in  a  given  entity  that 
has  not  deaveraged  SLCs  will  be  the  lesser  of: 

(a)  $9  20  or 

(b)  The  greater  of: 

(1)  The  rate  as  of  December  31, 1999.  less 
amounts  of  SLC  reductions  pursuant  to 
paragraph  2.1.6  or 

(2)  Average  Price  Cap  CMT  Per  Line. 
Except  when  the  incumbent  LEC  reduces 

the  rate  through  voluntary  reductions,  the 
averaged  multiline  business  SLC  initially 
will  be  frozen  until  the  entity's  multiline 
business  PICC  and  CCL  are  eliminated. 

2.1.4.2.2.  Zone  Deaveraged  Subscriber  Line 
Charge. 

2.1.4.2.2.1.  Maximum  Charge.  The 
maximum  Zone  Deaveraged  Multiline 
Business  Subscriber  Line  Charge  will  be  the 
lesser  of  $9.20  per  line  per  month  or  the 
highest  Zone  Average  Revenue  Per  Line  for 
any  zone  in  the  study  area. 

2.1.4.2.2.2.  Minimum  Charge.  See 
paragraph  2.1.5.6.2. 

2.1.5.  Limitations  on  Deaveraging  of 
Subscriber  Line  Chai^ges.  Except  as  otherwise 
noted,  these  limitations  apply  both  to 
deaveraging  pursuant  to  2.1.6(4)  and  to 
deaveraging  through  voluntary  reductions. 

2.1.5.1.  All  Geographic  Deaveraging 
According  to  UNE  zones.  All  geographic 
deaveraging  of  SLCs  by  customer  class  must 
be  done  according  to  UNE  zones.  If  a  state 
has  not  created  geographically  deaveraged 
UNE  rates  for  loops,  the  incumbent  LEC  may 
not  deaverage  its  SLCs  in  that  state.  (As 
stated  in  paragraph  5,  nothing  in  this 
proposal  supercedes,  prejudices  or  otherwise 
implies  a  result  of  the  UNE  Remand 
proceeding.)  (footnote  omitted.) 

2.1.5.2.  No  More  Than  4  Zones  for 
Interstate  Pricing  and  Interstate  Universal 
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Service  Purposes  Without  FCC  Approval. 
Solely  for  the  purposes  of  determining 
interstate  subscriber  line  charges  and  the 
interstate  universal  service  funding  described 
in  Section  2.2,  an  ILEC  may  not  have  more 
than  four  geographic  SLC/USF  zones  absent 
a  review  by  the  FCC.  Where  an  ILEC  has 
more  than  four  slate-created  UNE  zones  and 
the  FCC  has  not  approved  use  of  additional 
zones,  the  ILEC  will  determine,  at  its 
discretion,  which  state-created  UNE  zones  to 
consolidate  so  that  it  has  no  more  than  four 
zones  for  the  purpose  of  determining 
interstate  subscriber  line  charges  and 
interstate  universal  service  funding. 

2.1.5.3.  Relationship  Between  Multiline 
Business,  Non-Primary  Residential-And 
Primarv  Residential  And  Single  Line 
Business  SLCs  Within  A  UNE  Zone.  Within 
a  given  UNE  zone,  the  multiline  business 
SLC  may  not  be  lower  than  the  SLC  for  non- 
primary  residential  lines,  and  the  non- 
primary  residential  line  SLC  may  not  be 
lower  than  the  primary  residential  and  single 
line  business  SLC. 

2.1.5.4.  Relationship  Between  SLCs  for  the 
Same  Customer  Class  in  Different  UNE  Zones 
in  a  Study  Area.  For  any  given  customer  class 
(i.e.  Primary  Residential  and  Single  Line 
Business.  Non-Primary  Residential,  or 
Multiline  Business)  and  any  given  zone,  the 
Zone  Deaveraged  SLC  in  that  zone  must  be 
greater  than  or  equal  to  the  Zone  Deaveraged 
SLC  in  the  zone  with  the  next  lower  Zone 
Avisrage  Revenue  Per  Line.  (That  is,  Zone  4 
SLCs  must  be  greater  than  or  equal  to  Zone 

3  SLCs,  which  must  be  greater  than  or  equal 
to  Zone  2  SLCs,  which  must  be  greater  than 
or  equal  to  Zone  1  SLCs,  where  Zone  1  is  the 
zone  with  the  lowest  Zone  Average  Revenue 
Per  Line,  and  Zone  4  (if  there  is  one)  is  the 
zone  with  the  highest  Zone  Average  Revenue 
Per  Line). 

2.1.5.5.  Revenues  From  all  Zones  Cannot 
Exceed  Revenues  from  Averaged  SLCs. 

The  parties  have  discussed  two  alternate 
ways  of  implementing  a  restriction  that 
precludes  incumbent  LEC  from  increasing 
permitted  Price  Cap  CMT  revenues  through 
deaveraging.  The  parties  will  present  their 
respective  views  to  the  FCC  as  to  the 
appropriateness  of  each  alternative. 

Alternative  1— Filing  Entity 

The  sum  of  revenues  per  month  that  would 
be  generated  from  all  deaveraged  SLCs  in  all 
SLC  deaveraging  zones  within  a  filing  entity 
plus  revenues  per  month  from  all  SLC, 
multiline  business  PICC  and  CCL  charges 
from  study  areas  within  that  filing  entity  that 
have  not  geographically  deaveraged  SLCs 
plus  the  sum  of  all  Study  Area  Access 
Universal  Service  Support  in  all  study  areas 
within  the  filing  entity,  divided  by  the 
nimiber  of  lines  cannot  exceed  Average  Price 
Cap  CMT  Revenue  Per  Line  for  the  filing 
entity. 

Alternative  2— Study  Area  and  Filing  Entity 

The  sum  of  all  revenues  per  month  that 
would  be  generated  from  all  deaveraged  SLCs 
in  all  zones  within  a  study  area  plus  Study 
Area  Access  Universal  Service  Support  for 
that  study  area  divided  by  the  number  of 
lines  in  that  study  area  cannot  exceed 
Average  Price  Cap  CMT  Revenue  Per  Line  for 


that  study  area.  In  addition,  the  sum  of 
revenues  per  month  that  would  be  generated 
frtim  all  deaveraged  SLCs  in  all  SLC 
deaveraging  zones  within  a  filing  entity  plus 
revenues  per  month  from  all  SLC,  multiline 
business  PICC  and  CCL  charges  from  study 
areas  within  that  filing  entity  that  have  not 
geographically  deaveraged  SLCs  plus  the  sum 
of  all  Study  Area  Access  Universal  Service 
Support  in  all  study  areas  within  the  filing 
entity,  divided  by  the  number  of  lines  cannot 
exceed  Average  Price  Cap  CMT  Revenue  Per 
Line  for  the  filing  entity. 

2.1.5.6.  Limitations  Applicable  Only  To 
Zone  SLC  Deaveraging  Pursuant  To 
Paragraph  2.1.6,  or  Through  Increases  in 
Other  Zone  Deaveraged  SLCs. 

2.1.5.6.1.  Elimination  of  PICC  and  CCL 
Prior  to  SLC  Deaveraging.  Except  where  an 
inciunbent  LEC  deaverages  through  voluntary 
reductions,  before  an  incumbent  LEC  may 
begin  geographically  deaveraging  its  SLC 
rates,  its  Originating  and  Terminating  CCL 
and  Multiline  Business  PICC  rates  must  equal 
$0.00.  Deaveraging  through  voluntary 
reductions  may  be  undertaken  without  regard 
to  the  levels  of  the  CCL  or  Multiline  Business 
PICCs. 

2.1.5.6.2.  Minimum  Charge.  Except  where 
the  incumbent  LEC  chooses  to  lower  the 
deaveraged  SLC  through  voluntary 
reductions,  the  minimum  Zone  Deaveraged 
Subscriber  Line  Charge  in  any  zone  in  a 
study  area  is  at  least  the  lowest  Zone  Average 
Revenue  Per  Line  for  any  zone  in  that  study 
area.  The  parties  do  not  agree  as  to  whether 
the  Minimum  Charge  should  also  be  adjusted 
to  reflect  a  portion  of  those  Study  Area 
Above  Cap  Revenues  not  offset  by  Study 
Area  Universal  Service  Support,  and  the 
parties  will  advocate  their  respective 
positions  to  the  Conunission.  The  parties  do 
not  agree  as  to  whether  limits  on  deaveraging 
through  voluntary  reductions  are  necessary, 
and  will  advocate  their  respective  positions 
to  the  Commission. 

2.1.5.6.3.  Voluntary  Reduction.  A 
"Voluntary  Reduction"  is  one  in  which  the 
incumbent  LEC  reduces  prices  other  than 
through  offset  of  net  increase  in  subscriber 
line  charge  revenues  or  universal  service 
revenues  pursuant  to  paragraph  2.1.6,  or 
through  increases  in  other  zone  deaveraged 
Subscriber  Line  Charges. 

2.1.6.  Phased  Elimination  of  Carrier 
Common  Line  and  Multiline  Business 
Presubscribed  Interexchange  Carrier  Charges, 
and  SLC  Deaveraging.  Each  year,  the  net 
increase  in  maximum  permitted  Subscriber 
Line  Charge  revenues  (calculated  by 
summing  across  all  line  classes  in  a  study 
area  the  products  of  the  maximum  permitted 
Averaged  Subscriber  Line  Charge  for  each 
class  times  the  number  of  lines  in  each  class 
times  12,  and  subtracting  the  sum  across  all 
line  classes  in  a  study  area  the  products  of 
the  maximum  permitted  Averaged  Subscriber 
Line  Charge  during  the  base  period  for  each 
class  times  the  number  of  lines  in  each  class 
times  12)  from  changes  specified  in 
paragraph  2,  and  any  universal  service 
revenues  received  pursuant  to  paragraph  2.2, 
will  be  offset  by  reducing  charges  as  follows, 
in  order  of  priority: 

la)  Terminating  CCL  Charges  until  the 
Terminating  CCL  rate  is  $0.00;  then 


(2)  Originating  CCL  Charges  until  the 
Originating  CCL  rate  is  $0.00;  then 

(3)  Multiline  Business  PICC  until  the 
Multiline  Business  PICC  rate  is  $0.00;  then 

(4)  Subscriber  Line  Charges,  which  may  be 
deaveraged  pursuant  to  paragraph  2.1.5, 
above. 

(Note:  This  is  the  existing  order  of  offsets, 
once  the  residential  (primary  and  non- 
primary)  and  single  line  business  PICCs  are 
stricken.) 

2.2.  New  Universal  Service  for  Areas 
Served  by  Price  Cap  Incumbent  LECs. 

2.2.1  Implicit  Support  in  Interstate  Access 
Charges  by  Price  Cap  LECs.  The  total  amount 
of  universal  service  funding  that  is  targeted 
to  offset  implicit  support  in  interstate  access 
charge  rates  ("Access  USF")  for  areas  served 
by  price  cap  incumbent  LECs  is  $650  million 
per  year.  (New  federal  universal  service 
support  to  replace  implicit  support  in 
interstate  access  charges  by  price  cap  LECs 
does  not  include  support  calculated  under 
FCC  Rules  54.301  (DEM  Weighting),  54.303 
(Long  Term  Support),  or  36.601  et  seq.  (Part 
36  Universal  Service  Fund),  or  support 
expressly  designated  by  the  FCC  to  offset 
costs  allocated  to  the  intrastate  jurisdiction.) 
This  size  for  Access  USF  assumes  a  final 
nominal  residential  and  single  line  business 
SLC  cap  of  $7.00,  and  a  final  nominal 
multiline  business  SLC  cap  of  $9.20  for 
multiline  businesses.  Changes  in  the  level  of 
these  caps  would  change  the  appropriate 
level  of  universal  service  funding.  It  also 
assumes  that  all  price  cap  LECs  are  included. 
It  also  assumes  that  the  new  program  will 
cover  the  areas  currently  served  by  all  price 
cap  LECs,  except  those  offered  for  sale  before 
January  1,  2000,  and  sold  to  a  non-price  cap 
company.  If  any  such  area  does  not 
participate  in  the  program,  either  because  the 
price  cap  LEC  does  not  participate,  or 
because  the  area  is  offered  for  sale  after 
January  1,  2000,  and  sold  to  a  non-price  cap 
company,  then  the  funding  estimated  forthat 
area  pursuant  to  paragraph  2.2.3.1.1  will  not 
be  collected  or  distributed  as  part  of  this  plan 
for  price  cap  LECs. 

2.2.2.  Minimum  Access  USF  StudyArea. 
For  each  study  area,  the  minimum  amount  of 
Access  USF  support  that  study  area  would 
receive  is  calculated  as  follows: 

MinimumAccessUSFstudyAre*  = 

PriceCapCMTRevenuessnxiyAre.  -  (($7.00 

X  Residential  & 

SingleLineBusinessLinessiudyAiea  x  12)  •»■ 

($9.20  X  MultilineBusinessLinesstudyAiea  ^ 

12), ) 

Where: 

PriceCapCMTRevenuestudyAre.= 

PriceCapCMTRevenueniingEndty  x 

(BFPsiudyArca  ■*"  BPFpilingEntily) 

2.2.3.  Calculation  of  Access  USF  Per  Line. 
2.2.3.1.  Terms. 

2.2.3.1.1.  Zone  Above  SLC  Cap  Revenues. 
For  each  zone,  the  above  cap  revenues  for 
that  zone  are  calculated  according  to  the 
following  formula: 
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ZoneAboveSLCCapRevenues  = 
((ZoneAverageRevenuePerLine  -  S7.00)  x 
Residential& 

SingleLineBusinessLinesstudyArea  x  12)  + 
((ZoneAverageRevenuePerLine  -  $9.20) 
X  MultilineBusinessLinessiudyArea  x  12) 
The  zones  used  for  determining  universal 
service  will  be  the  same  zones  that  would  be 
used  for  any  SLC  deaveraging,  as  described 
in  paragraph  2.1.5.2.  Where  an  ILEC  has 
consolidated  zones  pursuant  to  paragraph 
2.1.5.2,  the  consolidated  zone  is  used  for 
determining  universal  service. 

(a)  For  the  purposes  of  distributing  Access 
USF,  Zone  Average  Revenue  Per  Line  should 
be  calculated  pursuant  to  paragraph  2.1.1.3, 
except  that  Loop&Port  PriceuNE  zok  could 
either  be  (1)  the  cost  projected  by  an  FCC- 
approved  cost  model,  or  (2)J^e  rates  for 
unbundled  UNE  loops  and  9«ritch  ports  in 
that  UNE  zone.  Parties  differ  as  to  the  relative 
merits  of  using  proxy  cost  model  outputs  or 
state-established  UNE  rates  for  this 
calculation,  and  will  present  their  respective 
views. 

(b)  In  states  that  have  not  established  UNE 
zones,  support  will  be  determined  on  a  study 
area  basis,  as  described  in  paragraph  2.2.3.3. 
For  purposes  of  calculating  Access  USF 
support  for  study  areas  in  states  that  have  not 
established  UNE  zones,  an  interim  estimate 
of  Zone  Above  SLC  Cap  Revenues  will  be 
calculated  by  using  the  FCC  Proxy  Cost 
Model  or  other  substitute  method  if  no  model 
is  available.  In  order  to  develop  this  estimate, 
zones  will  be  established  by  assigning  the 
lowest  cost  one  third  of  lines  to  Zone  1,  the 
highest  cost  one  third  of  lines  to  Zone  3  and 
the  remaining  lines  to  Zone  2. 

2.2.3.1.2.  Study  Area  Above  Cap  Revenues. 
For  each  study  area.  Study  Area  Above  Cap 
Revenues  is  calculated  by  sunmiing  the  Zone 
Above  SLC  Cap  Revenues  for  all  zones  in  the 
study  area. 

2.2.3.1.3.  Nationwide  Total  Above  Cap 
Revenues.  Nationwide  Total  Above  Cap 
Revenues  is  the  sum  of  all  Study  Area  Above 
Cap  Revenues  nationwide  for  all  price  cap 
incumbent  LEC  study  areas. 

2.2.3.2.  Study  Area  Access  USF  Support. 
Each  study  area's  Access  USF  support  is 
calculated  according  to  the  following  steps: 

Step  1:  Calculate  Preliminary  Access  USF 
Support 

Preliminary  Access  USF  Support  is 
calculated  according  to  the  following 
formula: 

UniversalServiceSupport  =  Sum  of  Above 
Cap  Revenues  x  ($650  million  +  Total 
Nationwide  Above  Cap  Revenues) 

Step  2:  Calculate  the  Minimum  Support 
Requirement 

If  the  Minimum  Access  USFstudy  Are*  [See 
paragraph  2.2.2.)  exceeds  the  Preliminary 
Study  Area  Universal  Service  Support 
("PSAUSS")  then  the  Minimum  Support 
Requirement  for  that  study  area  is  calculated 
using  the  following  process: 

A.  For  each  study  area,  calculate  the  Study 
Area  Minimum  Delta.  Study  Area  Minimum 
Delta  =  Minimum  Access  USFsiudy  ah^ — 
Preliminary  Study  Area  Universal  Service 
Support. 


B.  Nationwide,  calculate  the  Total  National 
Minimum  Delta,  which  equals  the  sum  of  all 
Study  Area  Minimum  Deltas. 

C.  (1)  If  the  Total  National  Minimum  Delta 
is  less  than  or  equal  to  $75  million  then  the 
Minimum  Adjustment  Amount  is: 
Minimum  Adjustment  Amount  =  Phase  In 

Percentage  x  Minimum  Delta. 
(2)  If  the  Total  National  Minimum  Delta  is 

greater  than  $75  million,  then  the  Minimum 

Adjustment  Amount  is: 

Minimum  Adjustment  Amount  =  (Phase  In 
Percentage)  x  (Minimum  Delta)  x  ($75 
million  +  Total  National  Minimum  Delta) 
The  Phase  In  Percentage  is: 

50%  on  January  1,  2000 

5%  on  January  1,  2001 

100%  on  July  1,2002 
For  those  study  areas  with  a  Minimum 

Adjustment  Amoimt,  the  Minimum  Support 

Requirement  is: 

Minimum  Support  Requirement  = 
Preliminary  Study  Area  Universal 
Service  Support  +  Minimum  Adjustihent 
Amount. 

Step  3:  Determine  the  Study  Area  Universal 
Service  Support 

For  study  areas  with  a  Minimum  Support 
Requirement,  Study  Area  Universal  Service 
Support  equals  Minimum  Support 
Requirement. 

For  study  areas  with  no  Minimum  Support 
Requirements: 

(1)  Determine  the  Total  National  Minimum 
Support  Requirement  (TNMSR),  which 
equals  the  sum  of  all  Minimum  Support 
Requirements. 

(2)  Study  Area  Universal  Service  Support 
is  determined  as  follows: 

Study  Area  Universal  Service  Support  = 
PSAUSS  X  ($650  million  -  TNMSR  + 
Nationwide  Sum  of  PSAUSS  for  Study 
Areas  where  MSR  is  $0) 
The  above  calculations  ensure  that  the 
Total  Interstate  Implicit  Support  Fund  does 
not  exceed  $650  million  while  the  Study 
Area  Minimum  Support  Requirements  are 
phased  in  as  the  Primary  Residential  and 
Single  Line  Business  Subscriber  Line  Charge 
increases  to  $7.00. 

2.2.3.3.  No  Access  USF  Above  The 
Minimum  Support  Requirement  For  A  Study 
Area  That  Has  No  Zone  Deaveraged  Prices 
For  UNE  Loops.  Notwithstanding  the 
calculations  in  paragraph  2.2.3.2,  in  any 
study  area  for  which  the  incumbent  LEC  has 
not  established  zone  deaveraged  UNE  loop 

trices  approved  by  the  state,  the  incumbent 
EC  will  receive  no  Access  USF  Support 
unless  the  study  area  has  a  Minimum 
Support  Requirement,  in  which  case  the 
Study  Area  Universal  Service  Support  shall 
equal  the  Minimum  Support  Requirement.  If 
an  incumbent  LEC  establishes  deaveraged 
UNE  loop  prices  after  January  1 ,  2000,  then 
beginning  with  the  subsequent  quarter  after 
it  implements  deaveraged  UNE  loop  rates, 
that  entity  vnll  receive  the  amount  of  Access 
USF  support  previously  calculated  pursuant 
to  paragraph  2.2.3.2  using  the  methodology 
described  in  paragraph  2.2.3.1.1(b).  When 
Access  USF  support  is  subsequently 
recalculated  to  redistribute  Access  USF 


among  Price  Cap  ILEC  service  territories, 
support  for  that  entity  will  be  calculated 
pursuant  to  paragraph  2. 2. 3. 1.1. (a).  (As  stated 
in  paragraph  5,  nothing  in  this  proposal 
supercedes,  prejudices  or  otherwise  implies 
a  result  of  the  UNE  Remand  proceeding.) 
2.2.4.  Determination  of  Portable  Access 
USF  Support  Per  Line.  Portable  Access  USF 
Support  Per  Line  is  the  amount  of  new 
interstate  universal  service  funding  to  replace 
implicit  support  in  interstate  access  that  an 
eligible  telecommunications  carrier  receives 
for  serving  a  customer.  This  support  is 
portable  between  eligible 
telecommunications  carriers  as  customers 
change  service  providers. 

2.2.4.1.  Portable  Access  USF  Support  Per 
Line  When  Deaveraged  UNE  Loop  Rates  Have 
Not  Been  Established.  When  Deaveraged 
UNE  Loop  Rates  have  not  been  established  in 
a  study  area,  the  Portable  Access  USF 
Support  Per  Line  for  that  study  area  is  Study 
Area  Universal  Service  Support  divided  by 
total  lines  in  the  study  area. 

2.2.4.2.  Portable  Access  USF  Support  Per 
Line  When  Deaveraged  UNE  Loop  Rates  Have 
Been  Established. 

The  parties  have  discussed  two  alternate 
ways  to  allocate  universal  service  support  to 
zones  and  line-types  within  those  zones.  The 
parties  will  present  their  respective  views  to 
the  FCC  as  to  the  appropriateness  of  each 
alternative  means  of  allocating  universal 
service  support  to  lines  within  a  study  area. 

Alternative  1 

Proportionate  Allocation.  Within  each 
study  area,  determine  the  percentage 
proportion  of  Study  Area  Universal  Service 
Support  to  Study  Area  Above  Cap  Revenues. 
Within  each  zone  and  customer  class  (i.e. 
residential/single  line  business  and  multiline 
business  for  each  zone),  total  universal 
service  support  for  tiiat  zone  and  customer 
class  is  that  same  propnrtion  of  the  Above 
Cap  Revenues  for  that  zone  and  customer 
class.  That  is: 

Universal  Servicecu«ometciM.Byz««  = 

AboveCapRevenuescuiioinnciM.*.yZon»  x 
(Study  AreaUniversalServiceSupport  + 
StudyAreaAboveCapRevenues) 
Portable  Universal  Service  Support  Per 
Line  in  any  given  zone  and  customer  class  is 
Universal  Sen'ice  CustomerawiByZoiK  divided 
by  the  total  number  of  lines  of  the  customer 
class  within  that  zone. 

Alternative  2 

Highest  Cost  Zone  First.  The  funding  in 
each  study  area  will  be  made  portable  for 
lines  in  the  highest  cost  zone  first,  and  will 
"cascade"  to  lines  in  lower  cost  zones  to  the 
extent  that  sufficient  funding  is  available. 
Beginning  with  the  zone  with  the  highest 
Zone  Average  Revenue  Per  Line,  funding  will 
be  applied  in  the  following  order  of  priority: 

(1)  To  all  lines  in  the  highest  zone,  to 
eliminate  the  amount  per  line  by  which  Zone 
Average  Revenue  Per  Line  exceeds  the  higher 
of  $9.20  or  tl  e  Average  Revenue  Per  Line  in  > 
the  next  highest  zone; 

(2)  If  the  Zone  Average  Revenue  Per  Line 
in  the  next  highest  zone  is  greater  than  $9.20. 
then  to  all  lines  in  both  zones  to  eliminate 
the  amount  per  line  by  which  Zone  Average 
Revenue  per  Line  exceeds  $9.20; 
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(3)  To  all  residential  and  single  line 
business  lines  in  the  highest  zone,  to 
eliminate  the  amount  per  line  that  Zone 
Average  Revenue  Per  Line  for  these  lines 
exceeds  the  higher  of  $7.00  or  Average 
Revenue  Per  Line  in  the  next  highest  zone; 

(4)  If  the  21one  Average  Revenue  per  Line 
in  the  next  highest  zone  is  greater  than  S7.00, 
then  to  all  residential  and  single  line 
business  lines  in  both  zones  to  eliminate  the 
amount  per  line  by  which  Zone  Average 
Revenue  Per  Line  exceeds  $7.00. 

This  "cascade"  process  will  continue  until 
all  of  the  available  funding  has  been  assigned 
to  lines  by  zone  and  by  customer  class;  it 
may  extend  in  similar  fashion  to  additional 
zones,  to  the  extent  that  their  Zone  Average 
Revenue  per  Line  exceeds  the  $9.20  and 
$7.00  caps,  and  available  funding  permits. 
The  per-line  amount  assigned  to  each 
multiline  business  line  in  a  given  zone  would 
then  be  portable  among  eligible 
telecommunications  carriers,  as  would  the 
per-line  amount  assigned  to  each  residence 
line  and  each  single  line  business  line  in  that 
zone. 

2.2.5.  Commencement  of  New  Access  USF 
Support.  Universal  service  distributed 
pursuant  to  this  section  will  begin  once 
administrative  mechanisms  have  been 
established  to  transfer  support  among  eligible 
telecommunications  carriers  in  the  shortest 
interval  possible  given  reasonable 
operational  considerations.  The  parties  agree 
that  a  three-month  lag  may  be  reasonable, 
provided  that  an  ILEC's  entitlement  to 
receive  Access  USF  for  service  to  that 
customer  stops  when  service  stops,  and  that 
there  are  true-ups. 

2.2.6.  Recalculation  of  Access  USF 
Amounts.  Access  USF  support  for  each  ILEC 
service  territory  will  be  recalculated  on  July 
1.  2000,  and  January  1,  2001,  and  thereafter 
as  determined  by  the  USF  Administrator. 

3.  Reducing  Traffic  Sensitive  Interstate 
Access  Rates. 

3.1.  Target  Traffic  Sensitive  Interstate 
Access  Charge  Rate. 

3.1.1.  Bell  Companies  and  GTE.  For  Bell 
Companies  and  (JTE,  the  Target  Jtate  for 
traffic  sensitive  interstate  access  charges 
(defined  as  the  average  revenue  per  switched 
access  minute  for  the  sum  of  Local  Switching 
(less  amounts  transferred  to  CMT),  Local 
Switching  Trunk  Ports,  Signaling  Transfer 
Point  Port  Termination,  switched  Direct 
Trunk  Transport,  signaling  for  switched 
Direct  Trunk  Transport,  entrance  facilities  for 
switched  access  traffic.  Tandem  Switched 
Transport,  the  residual  and  service-related 
Transport  Interconnection  Charges, 
Information  Surcharge,  and  Signaling  for 
Tandem  Switching)  is  calculated  by  tariff 
filing  entity  and  is  $0.0055  per  minute  for 
each  tariff  filing  entity.  For  Bell  Atlantic,  the 
former  NYNEX  telephone  companies  may  be 
treated  as  a  separate  tariff  filing  entity. 

3.1.2.  All  Other  Price  Cap  ILECs.  For  all 
other  price  cap  ILECs,  the  Target  Rate  for 
traffic  sensitive  interstate  access  charges 
(defined  as  the  average  revenue  per  switched 
access  minute  for  the  sum  of  Local 
Switching,  Local  Switching  Trunk  Ports, 
Signaling  Transfer  Point  Port  Termination, 
switched  Direct  Trunk  Transport,  signaling 
for  switched  Direct  Trunk  Transport, 


entrance  facilities  for  switched  access  traffic. 
Tandem  Swritched  Transport,  the  residual 
and  service-related  Transport 
Interconnection  Charges,  Information 
Surcharge,  and  Signaling  for  Tandem 
Switching)  is  calculated  by  tariff  filing  entity 
and  is  $0.0065  per  minute. 

3.2.  Local  Switching  Restructuring.  In  any 
study  area  in  which,  on  December  31, 1999, 
the  average  traffic  sensitive  access  charge  is 
greater  than  the  Target  Rate,  25%  of  Local 
Switching  revenues  (calculated  using  base 
period  demand)  will  be  moved  to  the  CMT 
Basket,  except  that  less  than  25%  of  Local 
Switching  revenues  will  be  moved  to  the 
CMT  Basket  if  moving  25%  would  reduce  the 
average  traffic  sensitive  access  charge  below 
the  Target  Rate.  If  moving  25%  of  Local 
Switching  would  reduce  average  traffic 
sensitive  access  charges  below  the  Target 
rate,  then  the  amount  of  Local  Switching 
moved  to  the  CMT  Basket  is  the  amoimt 
necessary  to  reach  the  Target  Rate. 

3.3.  Interstate  X-Factor  Levels  and 
Targeting  of  X-Factor  Reductions  Effective 
January  1,  2000.  The  basic  regime  set  up 
under  this  section  is  that  all  the  price  cap 
reductions  flowing  from  an  X-factor  of  6.5% 
are  initially  targeted  to  reduce  traffic 
sensitive  charges  until  those  charges  reach 
the  Target  Rate  ($0.0055  per  minute  by  tariff 
filing  entity  for  Bell  Companies  and  GTE,  and 
$0.0065  per  minute  by  tariff  filing  entity  for 
other  price  cap  ILECs).  When  the  filing 
entity's  average  traffic  sensitive  switched 
interstate  access  charge  reaches  the  Target 
Rate,  then  the  X-factor  becomes  equal  to 
GDP-PI.  All  X-factor  targeting  is  done  at  the 
tariff  filing  entity  level,  not  at  a  holding 
company  level.  Beginning  July  1,  2001  (i.e. 
after  one  full  year's  X-factor  reduction),  an 
ILEC  may  choose  not  to  target  X-factor 
reductions  from  special  access  to  reduce 
switched  access  rates. 

3.3.1  The  interstate  X-factor  vdll  be  6.5% 
until  a  Tariff  Entity's  average  traffic  sensitive 
access  charge  equals  the  Tariff  Entity's  Target 
Rate.  The  average  traffic  sensitive  charge  will 
be  calculated  by  taking  the  sum  of  revenues 
for  Local  Switching,  Local  Switching  Trunk 
Ports,  Signaling  Transfer  Point  Port 
Termination,  switched  Direct  Trunk 
Transport,  signaling  for  switched  Direct 
Trunk  Transport,  entrance  facilities  for 
switched  access  traffic.  Tandem  Switched 
Transport,  the  residual  and  service-related 
Transport  Interconnection  Charges, 
Information  Surcharge,  and  Signaling  for 
Tandem  Switching,  and  dividing  that  sum  of 
revenues  by  total  switched  access  minutes  of 
use.  If  a  new  element  is  created  from  an 
existing  switched  access  rate  element  (such 
as  creating  a  call  set-up  charge  out  of  The 
existing  local  switching  rate)  the  revenues 
anticipated  from  that  element  will  be 
included  In  the  calculation  of  the  average 
traffic  sensitive  access  charge.  The  X-factor  of 
6.5%  will  be  applied  only  to  the  extent 
necessary  to  reduce  the  Tariff  Entity's 
average  traffic  sensitive  access  charges  to  the 
Target  Rate.  Once  the  Tariff  Entity's  average 
traffic  sensitive  access  charges  reach  the 
Target  Rate,  the  X-factor  will  be  GDP-PI. 

3.3.2  Until  a  Tariff  Entity's  average  traffic 
sensitive  interstate  access  charge  equals  the 
Target  Rate,  the  aggregate  reductions  within 


a  given  tariff  filing  entity  bom  application  of 
the  X-factor  adjustment  in  the  price  cap 
formula  across  all  of  that  entity's  interstate 
price  cap  baskets  (less  special  access 
reductions,  if  any,  the  ILEC  chooses  to  apply 
begitming  July  1,  2001  to  reduce  special 
access  rates,  up*  to  the  amount  of  reductions 
special  access  would  get  through  an 
untargeted  application  of  the  X-factor 
adjustment)  will  be  targeted  to  reduce  the 
following  rates  for  that  tariff  filing  entity,  in 
order  of  priority: 

(1)  To  the  residual  per  minute  Transport 
Interconnection  Charge,  until  that  rate  is 
$0.00:  then 

(2)  To  the  Information  Surcharge,  until  that 
rate  is  $0.00;  then 

(3)  To  the  Local  Switching  charge  and 
Switched  Transport  charges  until  the  Tariff 
Entity's  average  traffic  sensitive  interstate 
access  charge  equals  the  Target  Rate.  In 
making  these  reductions  to  Local  Switching 
rates,  the  percentage  of  total  X-factor 
reductions  directed  to  Local  Switching  rates 
must  be  greater  than  or  equal  to  the 
percentage  that  local  switching  revenues 
represent  of  the  sum  of  revenues  for  Local 
Switching,  Local  Switching  Trunk  Ports, 
Signaling  Transfer  Point  Port  Termination, 
switched  Direct  Trunk  Transport,  signaling 
for  switched  Direct  Tnmk  Transport, 
entrance  facilities  for  switched  access  traffic. 
Tandem  Switched  Transport,  and  Signaling 
for  Tandem  Switching  (i.e..  Local  Switching 
gets  at  least  its  proportionate  share  of 
reductions). 

Once  the  Tariff  Entity's  average  traffic 
sensitive  interstate  access  charge  equals  the 
Target  Rate,  no  further  reductions  will  be 
mandated  (i.e.  if  applying  the  full  X-factor 
reduction  for  a  given  year  would  reduce 
average  traffic  sensitive  interstate  access 
charges  below  the  Target  Rate,  the  amount  of 
X-factor  reduction  applied  that  year  will  be 
the  amount  necessary  to  reach  the  Target 
Rate). 

In  calculating  aggregate  X-factor 
reductions,  the  Price  Cap  formula  should  be 
applied  against  the  entire  common  line 
basket,  without  removing  amounts  received 
through  the  new  .interstate  universal  service 
support  pursuant  to  paragraph  2.2. 

3.3.3.  CMT  Adjustments  After  Reaching 
Target  Rate.  Once  the  CCL  and  PICC  are 
eliminated  and  the  primary  residential  and 
single  line  business  SLC  reaches  the  Average 
Price  Cap  CMT  Revenues  Per  Line,  the  X- 
factor  for  the  CMT  Basket  will  equal  GDP- 
PI  as  long  as  GDP-PI  is  less  than  or  equal  to 
6.5  percent  and  greater  than  0  percent.  If 
GDP-PI  is  greater  than  6.5%  and  an  entity 
has  eliminated  its  CCL  and  multiline 
business  PICC  charges,  the  X-factor  for 
common  line  will  equal  6.5%,  and  all  SLC 
rates  and  nominal  caps  on  SLC  rates  will  be 
increased  by  the  difference  between  GDP-PI 
and  the  X-factor.  If  GDP-PI  is  less  than  0.  the 
X-factor  for  common  line  will  be  0. 

3.3.4.  Exogenous  Adjustments.  After 
January  1,  2000,  exogenous  adjustments  will 
be  applied  only  to  services  other  than  those 
constituting  traffic  sensitive  interstate  access 
charges. 

3.3.5.  Aimual  Filings  After  Reaching  Target 
Rate.  With  each  annual  filing,  the  Average 
Traffic  Sensitive  Rate  will  be  recalculated 
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and  set  at  the  new  base  period  level.  Due  to 
changes  in  base  period  demand  and 
inclusion  of  new  services  for  that  Annual 
Tariff  filing,  the  absolute  level  of  a  Tariff 
Entity's  Average  Traffic  Sensitive  Charge  may 
change.  The  resulting  new  Average  Traffic 
Sensitive  Charge  level  will  be  what  that 
Tariff  Entit^r  will  measured  against  during 
that  base  period. 

4.  Other  Changes  to  Interstate  Access 
Charge  Rate  LeV©ls. 

4.1.  Changes  to  the  Interstate  X-factor.  No 
company  will  advocate  changes  to  the 
interstate  X-factor  other  than  as  outlined  in 
paragraph  3. 

4.2.  Fhrospective  Interstate  Adjustments. 
The  companies  agree  that  Paragraphs  2-3  are 
a  just,  reasonable  and  fair  means  of  moving 
usage  sensitive  interstate  access  rates  to  a 
point  achieved  by  the  above  mechanisms. 
Therefore,  other  adjustments,  such  as 
changes  in  the  interstate  X-factor,  changes  in 
interstate  access  rates  for  price  cap  ILECs 
based  on  results  of  present  or  future 
Continuing  Property  Records  audits,  changes 
in  interstate  access  rates  for  price  cap  ILECs 
based  on  changes  in  the  Prescribed  Rate  of 
Return,  and  changes  in  the  rate  structure  for 
Common  Line,  Traffic  Sensitive  (Local 
Switching,  Local  Switching  Trunk  Ports, 
Signaling  Transfer  Point  Port  Termination, 
switched  Direct  Trunk  Transport,  signaling 
for  switched  Direct  Trunk  Transport, 
entrance  facilities  for  switched  access  traffic. 
Tandem  Switched  Transport,  tjie  residual 
and  service-related  Transport 
Interconnection  Charges,  Information 
Surcharge,  and  Signaling  for  Tandem 
Switching)  and  Other  (all  other  interstate 
access  charges  not  included  in  Common  Line 
or  Traffic  Sensitive,  as  defined  here)  charges 
by  price  cap  ILECs,  are  unnecessary. 

4.3.  Retrospective  Interstate  Adjustments. 
The  companies  also  agree  not  to  initiate  legal 
or  regulatory  action  to  adjust  price  cap 
determined  rates  for  interstate  access  charges 
billed  for  access  minutes  prior  to  January  1, 
2000,  although  a  payee  would  not  be 
precluded  from  accepting  any  refund  the  FCC 
ordered  to  be  made  and  a  payor  will  not 
object  to  or  resist  such  a  refund  on  the  basis 
of  this  paragraph. 

4.4.  Lower  Formula  Adjustments.  The 
Lower  Formula  Adjustment  to  interstate 
access  rates  is  eliminated  until  January  1, 
2005. 

4.5.  Term  of  Agreements.  These  agreements 
in  paragraph  4  will  nm  until  January  1,  2005. 

5.  Pricing  Flexibility/Non-Dominant 
Classification/Price  Cap  Forbearance  With 
Respect  To  Specific  Services/UNE  Remand. 
Except  as  specifically  addressed,  the 
companies  are  not  agreeing  as  to  current  or 
future  proposals  for  pricing  flexibility,  non- 
dominant  classification  of  specific  services, 
or  price  cap  forbearance  with  respect  to 
specific  services.  The  companies  agree  that 
the  Commission  should  establish  guidelines 
no  later  than  October  1, 1999,  for  granting 
appropriate  incumbent  LEC  pricing 
flexibility  for  interstate  access  services. 
Nothing  in  this  proposal  supercedes, 
prejudices  or  otherwise  implies  a  result  of 
the  UNE  Remand  proceeding.  Parties  will 
continue  to  argue  for  their  respective 
positions  in  these  other  proceedings. 


6.  Long  Distance  Rates  and  SLC  Changes. 
This  interstate  access  and  universal  service 
plan  is  in  the  public  interest  because  the 
interstate  access  reductions  the  plan 
produces  will  result  in  lower  long  distance 
bills  while  the  SLC  and  universal  service 
revenues  the  plan  produces  will  help  to 
protect  and  enhance  universal  service  and 
the  local  exchange  infrastructure.  The  IXC 
signatories  commit  to  meet  with  the  FCC  to 
review  the  effects  of  thernterstate  access 
reductions  under  the  plan  on  long  distance 
customers,  and  the  incumbent  LEC 
signatories  commit  to  meet  with  the  FCC  to 
review  effects  of  the  SLC  increases  and  SLC 
deaveraging  under  the  plan  on  local 
customers. 

7.  Non-Signatory  Price  Cap  LECs.  The 
signatories  agree  that  this  proposal,  without 
modification,  is  a  fair  and  reasonable 
compromise  plan  to  resolve  issues  relating  to 
access  and  universal  service  for  price  cap 
LECs.  Accordingly,  signatories  agree  on 
behalf  of  themselves  and  their  current 
affiliates  as  of  August  1, 1999  to  participate 
in  the  proposal  if  it  is  approved  by  the  FCC. 

The  signatories  agree  that  non-signatory 
price  cap  LECs  are  not  bound  by  the  terms 
of  this  plan  and  that  the  access  rules  that  will 
apply  solely  to  non-signatory  price  cap  LECs 
will  be  determined  by  the  FCC.  All 
companies,  whether  signatories  or  not,  would 
remain  free  to  advocate  for  whatever  changes, 
if  any,  are  appropriate  to  the  current  price 
cap  rules  that  would  apply  only  to  non- 
signatory  price  cap  LECs. 

At  their  option,  price  cap  LECs  that  are 
non-signatories  to  the  proposal  at  the  time  of 
its  submission  may  chose  to  become 
signatories  to  the  proposal  prior  to  its 
implementation  following  an  FCC  Order. 
Additionally,  if  a  non-signatory  price  cap 
LEC  experiences  a  change  of  control  during 
the  first  six  months  of  the  year  2000,  that  LEC 
may  become  a  signatory  to  the  proposal 
before  the  July  1,  2000  annual  filing  becomes 
effective,  provided  that  such  a  LEC 
incorporates  all  provisions  of  the  proposal 
scheduled  to  be  implemented  during  the  first 
six  months  of  2000  no  later  than  the  July  1, 
2000  annual  filing  effective  date. 

[FR  Doc.  99-25703  Filed  10-1-99;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  93-191,  RM-8088;  FCC  99- 
162] 

Radio  Broadcasting  Servicas;  Pueblo, 
Colorado 

action:  Affirmation  of  denial  of  petition 
for  rulemaking. 

SUMMARY:  This  document  affirms  the 
Federal  Communications  Commission's 
earlier  decisions  denying  a  petition  for 
rulemaking  in  this  proceeding.  Report 
and  Order.  60  FR  37041  Quly  19, 1995) 
and  Memorandum  Opinion  and  Order, 


62  FR  84  (January  2, 1997).  This  action 
is  taken  in  response  to  the  order  of  the    ' 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  remanding 
for  further  consideration  our  prior 
decision  denying  the  exchange  of 
channels,  Sangre  de  Cristo 
Communications,  Inc.  v.  FCC,  139  F.3d 
953  (D.C.  Cir.  1998). 
FOR  FURTHER  INFORMATION  CONTACT: 
Shaim  Maher,  Mass  Media  Bureau.  202- 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Memorandum  Opinion 
and  Order  on  Remand  in  MM  Docket 
No.  93-191,  adopted  July  2,  1999,  and 
released  July  7, 1999,  wherein  the 
Commission  affirmed  the  prior  denial  of 
a  petition  for  rulemaking  proposing  a 
channel  exchange  between  television 
licensees  in  the  Pueblo,  Colorado, 
television  market.  The  Conunission 
foimd  that  the  public  interest  benefits  to 
be  derived  from  the  channel  exchange 
proposal  were  too  small  to  outweigh  the 
greater  loss  of  service  that  woidd  result. 
The  full  text  of  this  decision  is  available 
for  inspection  and  copying  during 
normal  business  hovirs  in  the  FCC's 
Reference  Information  Center  at  Portals 
II,  CY-A257, 445  12th  Street.  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800, 1231  20th  Street.  NW. 
Washington,  DC  20036. 

Federal  Communications  Commission. 

Magaiie  Roman  Saias, 

Secretary. 

(FR  Doc.  99-25544  Filed  10-1-99;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Rah  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reopening  of  Comment 
Period  for  90-day  Rnding  on  a  Petition 
To  Ust  ttie  Black-Tailed  Prairie  Dog 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  reopening  of  comment 

period. 

SUMMARY:  We,  the  Fish  and  Wildlife 
Service  (Service),  provide  notice  that  we 
are  reopening  the  comment  period  on 
the  90-day  finding  on  a  petition  to  list 
the  black-tailed  prairie  dog  to  receive 
additional  information  on  the  status  of 
this  species.  All  interested  parties  are 
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invited  to  commeDt  on  a  draft 
Conservation  Assessment  and  Strategy 
and  its  potential  influence  on  the  status 
of  the  black-tailed  prairie  dog. 
DATES:  Information  will  be  accepted 
until  November  3, 1999. 
ADDRESSES:  Requests  for  a  copy  of  the 
draft  Black-tailed  Prairie  Dog 
Conservation  Assessment  and  Strategy 
should  be  sent  to  the  Field  Supervisor, 
South  Dakota  Ecological  Services  Field 
Office,  U.S.  Fish  and  Wildlife  Service, 
420  South  Garfield  Avenue,  Suite  400, 
Pierre,  South  Dakota  57501.  The 
document  also  can  be  obtained  at 
www.r6.fws.gov/btprairiedog/.  Written 
information  concerning  the  status  of  the 
black-tailed  prairie  dog  should  be  sent 
to  the  same  address  or  to 
prairiedog@fws.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Pete 
Gober,  Field  Supervisor  (see  ADDRESSES 
section)  or  at  telephone  605/224-8693, 
extension  24;  facsimile  605/224-9974. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  25, 1999  (64  FR  14424),  we 
published  a  notice  of  ^  90-day 
Administrative  Finding  on  a  petition  to 
list  the  black-tailed  prairie  dog 
(Cynomys  ludovicianus)  under  the 
Endangered  Species  Act  of  1973,  as 
amended.  The  black-tailed  prairie  dog 
occurs  within  the  States  of  Montana, 
Wyoming,  Colorado,  New  Mexico, 
Oklahoma,  Texas,  Kansas,  Nebraska, 


North  Dakota,  South  Dakota,  and 
Canada  and  Mexico.  In  the  90-day 
finding,  we  determined  that  substantial 
information  exists  to  indicate  that 
listing  of  the  black-tailed  prairie  dog 
may  be  warranted.  We  are  currendy 
involved  in  a  more  extensive  status 
review  of  the  species  that  will  culminate 
in  a  12-month  finding  to  determine 
whether  or  not  listing  of  this  species  is 
indeed  warranted.  Threats  to  the  black- 
tailed  prairie  dog  include  plague  (an 
exotic  disease),  habitat  loss,  poisoning, 
recreational  shooting,  and  lack  of  State 
and  Federal  regidations  to  conserve  the 
species. 

In  recognition  of  the  declining 
abundance  of  black-tailed  prairie  dog 
colonies  and  the  various  threats  to  this 
species,  the  States  within  the  species' 
range  have  drafted  a  Black-tailed  Prairie 
Dog  Conservation  Assessment  and 
Strategy  to  guide  conservation  of  this 
species.  This  draft  Conservation 
Assessment  and  Strategy  is  being  made 
available  to  the  public  for  review  and 
comment  on  how  it  should  be 
considered  in  the  Service's  ongoing 
status  review  of  the  black-tailed  prairie 
dog. 

Public  Comments  Solicited 

We  intend  that  this  status  review  be 
as  complete  and  acciuate  as  possible, 
and  that  we  consider  all  available 
information.  Therefore,  comments  or 
suggestions  from  the  public,  other 


concerned  governmental  agencies,  the 
scientific  conununity,  industry,  or  any 
other  interested  party  concerning  this 
draft  Conservation  Assessment  and 
Strategy  and  how  it  should  be 
incorporated  into  our  status  review  on 
the  black-tailed  prairie  dog  are  solicited. 

The  original  comment  period  on  this 
90-day  finding  closed  May  24, 1999.  To 
accommodate  requests  for  additional 
time  for  the  public  to  comment,  the 
comment  period  was  reopened  for  an 
additional  45  days  on  Jime  4, 1999  (64 
FR  29983)  and  closed  again  on  July  19, 
1999.  We  are  once  again  reopening  the 
comment  period  to  allow  for  public 
comment  on  the  recenUy  drafted 
Conservation  Assessment  and  Strategy 
and  its  relation  to  the  status  review. 
Written  comments  may  now  be 
submitted  imtil  November  3, 1999  to  the 
Service's  South  Dakota  Field  Office  (see 
ADDRESSES  section). 

Author:  The  author  of  this  notice  is 
Patricia  Worthing,  U.S.  Fish  and 
Wildlife  Service,  Denver  Regional 
Office,  P.O.  Box  25486,  Denver  Federal 
Center,  Denver,  Colorado  80225. 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.]. 

Dated:  September  28, 1999. 
Joseph  J.  Webster, 

Acting  Regional  Director,  Denver,  Colorado. 
[FR  Doc.  99-25685  Filed  10-1-99;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  99-046-1] 

International  Sanitary  and 
Phytosanitary  Standard-Setting 
Activities 

AGENCY:  Animal  and  Plant  Health 
Inspection  Ser»rice,  USDA. 
ACTION:  Notice  and  solicitation  of 
comments. 

SUMMARY:  In  accordance  with  legislation 
implementing  the  results  of  the  Uruguay 
Round  of  negotiations  under  the  General 
Agreement  on  Tariffs  and  Trade,  we  are 
informing  the  public  of  international 
standard-setting  activities  of  the  Office 
International  des  Epizooties,  the 
Secretariat  of  the  International  Plant 
Protection  Convention,  and  the  North 
American  Plant  Protection  Organization, 
and  we  are  soliciting  public  conunent 
on  the  standards  to  be  considered. 
ADDRESSES:  Please  send  your  comment 
and  three  copies  to:  Docket  No.  99-046- 
1,  Regulatory  Analysis  and 
Development,  PPD,  APHIS,  Suite  3C03, 
4700  River  Road,  Unit  118.  Riverdale. 
MD  20737-1238. 

Please  state  that  your  comment  refers 
to  Docket  No.  99-046-1. 

You  may  read  any  comments  that'we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building. 
14th  Street  and  Independence  Avenue, 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you.  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  rules,  are 
available  on  the  Internet  at  http:// 


www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Greifer,  Director,  Trade  Support 
Team,  International  Services,  APHIS, 
room  1132,  South  Building,  14th  Street 
and  Independence  Avenue.  SW., 
Washington.  DC  20250;  (202)  720-7677; 
or  e-mail:  John.K.Greifer@usda.gov. 
SUPPLEMENTARY  INFORMATION:  The  Worid 
Trade  Organization  (WTO)  was 
established  as  the  common  international 
institutional  framework  for  governing 
trade  relations  among  its  members  in 
matters  related  to  the  Uruguay  Roimd 
Agreements.  The  WTO  is  the  successor 
organization  to  the  General  Agreement 
on  Tariffs  and  Trade.  U.S.  membership 
in  the  WTO  was  approved  by  Congress 
when  it  enacted  the  Uruguay  Round 
Agreements  Act  (Pub.  L.  103-465), 
which  was  signed  into  law  by  the 
President  on  December  8,  1994.  The 
WTO  Agreements,  which  established 
the  WTO,  entered  into  force  with 
respect  to  the  United  States  on  January 
1,  1995.  The  Uruguay  Round 
Agreements  Act  amended  title  IV  of  the 
Trade  Agreements  Act  of  1979  (19 
U.S.C.  2531  et  seq.).  Section  491  of  the 
Trade  Agreement  Act  of  1979,  as 
amended  (19  U.S.C.2578),  requires  the 
President  to  designate  an  agency  to  be 
responsible  for  informing  the  public  of 
the  sanitary  and  phytosanitary  (SPS) 
standard-setting  activities  of  each 
international  standard-setting 
organization.  The  designated  agency 
must  inform  the  public  by  publishing  an 
annual  notice  in  the  Federal  Register 
that  provides  the  following  information; 
(1)  The  SPS  standards  under 
consideration  or  planned  for 
consideration  by  the  international 
standard-setting  organization;  and  (2) 
for  each  SPS  standard  specified,  a 
description  of  the  consideration  or 
planned  consideration  of  that  standard, 
a  statement  of  whether  the  United  States 
is  participating  or  plans  to  participate  in 
the  consideration  of  that  standard,  the 
agenda  for  U.  S.  participation,  if  any, 
and  the  agency  responsible  for 
representing  the  United  States  with 
respect  to  that  standard. 

'  International  standard"  is  defined  in 
19  U.S.C.2578b  as  any  standard, 
guideline,  or  recommendation:  (1) 
Adopted  by  the  Codex  Alimentarius 
Commission  (Codex)  regarding  food 
safety;  (2)  developed  under  the  auspices 
of  the  Office  International  des 


Epizooties  (OIE)  regarding  animal  health 
and  zoonoses;  (3)  developed  under  the 
auspices  of  the  Secretariat  of  the 
International  Plant  Protection 
Convention  (IPPC)  in  cooperation  with 
the  North  American  Plant  Protection 
Organization  (NAPPO)  regarding  plant 
health;  or  (4)  established  by  or 
developed  under  any  other  international 
organization  agreed  to  by  the  member 
countries  of  the  North  American  Free 
Trade  Agreement  (NAFTA)  or  the 
member  countries  of  the  WTO. 

The  President,  pursuant  to 
Proclamation  No.  6780  of  March  23, 
1995  (60  FR  15845).  designated  the 
Secretary  of  Agriculture  as  the  official 
responsible  for  informing  the  public  of 
the  SPS  standard-setting  activities  of 
Codex.  OIE,  IPPC,  and  NAPPO.  This 
responsibility  was  delegated  to  United 
States  Department  of  Agriculture's 
(USDA's)  Food  Safety  and  Inspection 
Service  (FSIS)  for  Codex  activities  and 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  for  OIE,  IPPC,  and 
NAPPO  activities. 

FSIS  is  responsible  for  publishing  an 
annual  notice  in  the  Federal  Register  to 
inform  the  public  of  SPS  standard- 
setting  activities  for  Codex.  Codex  was 
created  in  1962  by  two  United  Nations 
organizations,  the  Food  and  Agriculture 
Organization  (FAO)  and  the  World 
Health  Organization.  It  is  the  major 
international  organization  for 
encouraging  international  trade  in  food 
and  protecting  the  health  and  economic 
interests  of  consumers. 

APHIS  is  responsible  for  publishing 
notice  of  OIE,  IPPC,  and  NAPPO 
activities  related  to  international 
standards  and  representing  the  United 
States  with  respect  to  these  standards. 

Following  are  descriptions  of  the  OIE, 
IPPC,  and  NAPPO  organizations  and  the 
standard-setting  agenda  for  each  of  these 
institutions.  Our  intent  is  to  describe  the 
agenda  that  each  of  these  organizations 
will  address  at  their  annual  general 
sessions,  including  standards  that  may 
be  presented  for  adoption  or 
consideration,  as  well  as  other 
initiatives  that  may  be  underway  at  the 
OIE,  IPPC.  and  NAPPO. 

OIE  Standard-Setting  Activities 

The  OIE  was  established  in  Paris. 
France,  in  1924  with  the  signing  of  an 
international  agreement  by  28  countries. 
It  is  currently  composed  of  153  member 
nations,  each  of  which  is  represented  by 
a  delegate  who,  in  most  cases,  is  the 
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chief  veterinary  officer  of  that  country. 
The  WTO  has  recognized  the  OIE  as  the 
international  forum  for  setting  animal 
health  standards,  reporting  global 
animal  situations  and  disease  status, 
and  presenting  guidelines  and 
recommendations  on  sanitary  measures 
relating  to  animal  health. 

The  OIE  facilitates  intergovernmental 
cooperation  to  prevent  the  spread  of 
contagious  diseases  in  animals  through 
the  sharing  of  scientific  research  among 
its  members.  The  major  functions  of  the 
OIE  are  to  collect  and  disseminate 
information  about  distribution  and 
control  of  animal  diseases  and  to  ensure 
that  scientifically  justified  standards 
govern  international  trade  in  animals 
and  animal  products.  The  OIE  aims  to 
achieve  this  through  the  development 
and  revision  of  international  standards 
for  diagnostic  tests,  vaccines,  and  the 
safe  international  trade  of  animals  and 
animal  products. 

The  c5lE  provides  annual  reports  on 
the  global  distribution  of  animal 
diseases,  recognizes  disease- free  status 
of  member  countries,  categorizes  animal 
diseases  with  respect  to  their 
international  significance,  publishes 
bulletins  on  global  disease  status  and 
timely  reviews  of  pertinent  animal 
health  issues,  and  provides  animal 
disease  control  guidelines  to  member 
countries. 

Positions,  policies,  and  standards 
established  by  the  OIE  can  be  adopted 
by  consensus  or  by  vote  of  the  delegates 
upon  recommendations  from  various 
commissions  and  working  groups 
within  the  OIE.  These  various 
commissions  and  working  groups 
imdertake  the  initial  analysis  and 
preparation  of  draft  standards.  Drafts  are 
then  circulated  to  member  countries  for 
review  and  comment.  Draft  standards 
are  revised  accordingly  and  then 
presented  to  the  OIE  General  Session, 
which  meets  annually  every  May,  for 
review  and  adoption.  Adoption,  as  a 
general  rule,  is  based  on  consensus  of 
the  OIE  membership. 

The  next  OIE  General  Session  is 
scheduled  for  Paris,  France,  May  22-26, 
2000.  The  Deputy  Administrator  for 
APHIS'  Veterinary  Services  is  the  U.S. 
delegate  to  the  OIE.  The  Deputy 
Administrator  intends  to  participate  in 
the  proceedings.  The  agenda  is  expected 
to  include  the  following  items: 

r.lnction  of  Officers 

Current  officers  of  the  various  OIE 
(ommissions  and  the  current  Director 
General  will  have  completed  their 
respective  terms  of  office.  OIE  members 
will  elect  new  officers.  The  Director 
General  serves  for  5  years  while  other 
officers  serve  for  3  years. 


Standards  up  for  Adoption  or 
Consideration 

•  Scrapie:  Revisions  to  the  OIE  Code, 
Chapter  3.3.8,  on  scrapie  disease. 

•  Bee  diseases:  Revisions  to  the  OIE 
Code,  Chapter  3.8.1—3.8.5. 

Current  Work  Program 

Working  groups  will  report  their 
progress  to  the  General  Session.  For 
updates  on  meeting  times  and  for 
information  on  the  working  groups  that 
becomes  available  following  publication 
of  this  notice,  contact  Dr.  Gary  Colgrove, 
VS,  APHIS,  4700  River  Road  Unit  38, 
Riverdale,  MD  20737-1231;  (301)  734- 
8364;  or  e-mail: 
Gary.S.Colgrove@usda.gov. 

The  following  describes  the  ciurent 
undertakings  of  the  working  groups,  it  is 
not  a  list  of  standards  up  for 
consideration  or  adoption: 

•  Zoning  and  regionalization: 
Revisions  to  the  OIE  Code,  Chapter 
1.4.4,  on  regionalization  will  be 
prepared  by  the  next  meeting  of  the 
Code  Commission.  It  is  uncertain 
whether  this  revised  chapter  will  be 
ready  for  adoption  by  the  General 
Session  in  May  2000. 

•  Model  certificate  for  milk  and  milk 
products:  An  effort  will  be  made  to 
develop  guidelines  for  certifying  milk 
and  milk  products.  The  International 
Dairy  Federation  will  attempt  to  draft 
such  guidelines  by  September  1999. 

•  Enzootic  bovine  leukosis:  Revisions 
to  the  OIE  Code.  Chapter  3.2.4. 

•  International  trade  in  animals, 
organs,  tissues,  or  cells  intended  for 
xenotransplantation:  The  OIE  working 
group  on  biotechnology  will  prepare  a 
document  on  this  topic  for 
consideration  by  the  May  2000  General 
Session. 

•  Equivalence:  A  proposal  for  OIE 
Code  language  on  this  topic  will  be 
developed  and  circulated  among 
members  for  comments. 

•  Classical  swine  fever:  An  ad  hoc 
group  will  examine  possible  revisions  to 
the  OIE  Code,  Chapter  2.1.13. 

•  Newcastle  disease:  An  ad  hoc  group 
will  be  formed  to  examine  possible 
revisions  to  the  OIE  Code,  Chapter 
2.1.15. 

•  Paratuberculosis:  There  may  be 
revisions  made  to  the  OIE  Code,  Chapter 
3.1.6. 

Bovine  Spongiform  Encephalopathy 
(BSE) 

•  Each  spring,  the  chapter  of  the  OIE 
Code  concerning  BSE  (3.2.13)  is 
modified,  clarified,  and  improved. 
However,  major  questions  remain. 
Expert  groups  will  continue  to  evaluate 
the  chapter.  Portions  still  imder  study 
include: 


•  Criteria  for  meeting  the  OIE 
definition  of  a  "BSE  Provisionally  Free 
Country." 

•  Procedures  and  measiuBS  for 
importing  cattle  from  a  "BSE 
Provisionally  Free  Country  or  Zone." 

•  Procedures  and  measures  for 
importing  cattle  from  a  country  or  zone 
with  a  "high  incidence  of  BSE." 

•  Criteria  for  importing  fresh  meat 
(boned  or  deboned)  and  other  meat 
products  bom  cattle  from  a  country  or 
zone  with  a  "low  incidence  of  BSE." 

•  Criteria  for  importing  tallow 
intended  for  food,  feed,  fertilizers, 
cosmetics,  pharmaceuticals,  or  medical 
devices  from  countries  "not  affected  by 
BSE."  Specifically,  rendering 
procedures  are  under  study. 

Other  Major  OIE  Topics 

The  May  2000  General  Session  will 
address  two  other  major  topics,  for 
which  additional  standards  are  not 
expected  to  be  developed  and  presented 
for  adoption  at  the  May  2000  General 
Session: 

•  Principles  of  prevention  and 
management  of  aquatic  animal  diseases. 

•  Advances  in  the  control  and 
eradication  of  tuberculosis  in  domestic 
and  wild  animals. 

More  information  on  OIE  standards  is 
available  on  the  OIE  web  page  at  http:/ 
/www.oie.int. 

The  information  in  this  notice 
includes  all  the  information  available  to 
us  on  OIE  standards  currently  under 
development  or  consideration.  For 
updates  on  meeting  times  and  for 
information  on  the  working  groups  that 
becomes  available  to  us  following  the 
publication  of  this  notice,  contact  Dr. 
Gary  Colgrove.  VS,  APHIS,  4700  River 
Road  Unit  38,  Riverdale,  MD  20737- 
1231;  (301)  734-8364;  or  e-mail: 
Gary.S.Colgrove@usda.gov. 

IPPC  Standard-Setting  Activities 

The  IPPC  is  a  multilateral  convention 
adopted  in  1952  for  the  purpose  of 
securing  common  and  effective  action  to 
prevent  the  spread  and  introduction  of 
pests  of  plants  and  plant  products  and 
to  promote  appropriate  measures  for 
thefr  confrol.  Under  the  IPPC,  the 
understanding  of  plant  protection  has 
been,  and  continues  to  be,  broad, 
encompassing  the  protection  of  both 
cultivated  and  noncultivated  plants 
fit)m  direct  or  indirect  injury  by  plant 
pests.  Activities  addressed  by  the  IPPC 
include  the  development  and 
establishment  of  international  plant 
health  standards,  the  harmonization  of 
phytosanitary  activities  through 
emerging  standards,  the  facilitation  of 
the  exchange  of  official  and  scientific 
information  among  coimtries,  and  the 
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furnishing  of  technical  assistance  to 
developing  countries  that  are  signatories 
to  the  IPPC. 

The  IPPC  is  placed  under  the 
authority  of  the  FAO,  and  the  members 
of  the  Secretariat  of  the  IPPC  are 
appointed  by  the  FAO.  The  IPPC  is 
implemented  by  national  plant 
protection  organizations  in  cooperation 
with  regional  plant  protection 
organizations,  the  Interim  Commission 
on  Phj^osanitary  Measures  (ICPM),  and 
the  Secretariat  of  the  IPPC.  The  United 
States  plays  a  major  role  in  all  standard- 
setting  activities  under  the  IPPC  and  has 
representation  on  FAO's  highest 
governing  body,  the  FAO  Conference. 

The  United  States  became  a 
contracting  party  to  the  IPPC  in  1972 
and  has  been  actively  involved  in 
furthering  the  work  of  the  IPPC  ever 
since.  The  IPPC  was  amended  in  1979, 
and  the  amended  version  entered  into 
force  in  1991  after  two-thirds  of  the 
contracting  coimtries  accepted  the 
amendment.  More  recently,  in  1997, 
contracting  parties  completed 
negotiations  on  further  amendments 
that  were  approved  by  the  FAO 
Conference  and  submitted  to  the  parties 
for  acceptance.  This  1997  amendment 
updated  phytosanitary  concepts  and 
formalized  the  standard-setting 
structure  Vithin  the  IPPC.  The  1997 
amended  version  of  the  IPPC  will  enter 
into  force  once  two-thirds  of  the  current 
contracting  parties  notify  the  Director 
General  of  FAO  of  their  acceptance  of 
the  amendment.  It  is  projected  that  the 
amended  IPPC  will  enter  into  force, 
replacing  the  existing  text,  by  the  year 
2000. 

The  IPPC  has  been,  and  continues  to 
be,  administered  at  the  national  level  by 
plant  quarantine  officials  whose 
primary  objective  is  to  safeguard  plant 
resources  from  injurious  pests.  In  the 
United  States,  the  national  plant 
protection  organization  is  USDA's 
Animal  and  Plant  Health  Inspection 
Service  (APHIS),  Plant  Protection  and 
Quarantine  (PPQ)  unit. 

Currently,  IPPC  standards  may  be 
proposed  in  a  number  of  ways.  The 
IPPC  Secretariat  may  initiate  the 
development  of  a  draft  standard  by 
forming  a  working  group  to  develop  a 
standard  deemed  a  priority  by  ICPM 
members.  Draft  standards  or  discussion 
papers  may  also  be  submitted  to  the 
IPPC  Secretariat  for  consideration  by 
regional  or  national  plant  protection 
organizations  or  other  interested  parties. 
The  IPPC  Secretariat  refers  draft 
standards  to  the  Committee  of  Experts 
on  Phytosanitary  Measures  (CEPM), 
which  considers  the  drafts  and 
recommends  action.  Drafts  approved  by 
the  CEPM  are  then  submitted  to  member 


countries  for  consultation  and  comment. 
Comments  made  during  country 
consultation  are  then  considered  by  the 
Secretariat,  which  revises  the  standard 
before  resubmitting  it  to  the  CEPM. 

If  the  CEPM  approves  the  revised 
draft,  it  is  submitted  to  the  ICPM.  the 
governing  body  of  the  IPPC,  for 
adoption.  Each  member  coimtry  is 
represented  on  ICPM  by  a  single 
delegate.  Although  experts  and  advisers 
may  accompany  the  delegate  to 
meetings  of  the  ICPM,  only  the  delegate 
or  an  authorized  alternate  may  vote  on 
proposed  standards  or  other  initiatives. 
Parties  involved  in  a  vote  by  the  ICPM 
are  to  make  every  effort  to  reach 
agreement  on  all  matters  by  consensus. 
Only  after  all  efforts  to  reach  a 
consensus  have  been  exhausted  may  a 
decision  on  a  standard  be  passed  by  a 
vote  of  two-thirds  of  delegates  present 
and  voting. 

Technical  experts  from  the  United 
States  have  participated  directly  in 
working  groups  and  indirectly  as 
reviewers  of  all  IPPC  draft  standards.  In 
addition,  docimients  and  positions 
developed  by  APHIS  and  NAPPO  have 
served  as  the  basis  for  many  of  the 
standards  adopted  to  date.  This  notice 
describes  each  of  the  IPPC  standards 
currently  imder  consideration  or  up  for 
adoption.  Access  to  the  full  text  of  each 
standard  will  be  available  electronically 
on  the  APHIS  Internet  web  page  at  http:/ 
/is.aphis.usda.gov/ppq/standard/#TOP. 
Interested  individuals  may  review  and 
provide  comments  on  the  standards 
found  on  this  web  page. 

The  next  ICPM  meeting  is  scheduled 
for  October  4-8,1999.  The  Deputy 
Administrator  for  APHIS'  Plant 
Protection  and  Quarantine  is  the  U.S. 
delegate  to  the  ICPM.  The  Deputy 
Administrator  intends  to  participate  in 
the  proceedings.  The  agenda  is  expected 
to  include  the  following  items: 

Report  of  the  Chair 

The  ICPM  chairman  will  summarize 
IPPC  activities  fitjm  the  past  year  (e.g., 
working  group  activities  and  meetings), 
report  on  outstanding  issues,  and 
highlight  areas  of  particular  interest 
confronting  members  of  the  ICPM. 

Standard-Setting  Priorities 

The  Secretariat  will  report  on  topics 
and  priorities  for  standards  identified  by 
ICPM  members  and  regional  plant 
protection  organizations.  Other  topics 
identified  by  the  Secretariat  will  also  be 
noted.  A  working  group  will  be  formed 
to  review  the  information  and 
recommend  a  work  program  for  the 
ICPM  to  give  to  the  Secretariat. 


Standards  up  for  Adoption  or  - 
Consideration 

•  Requirements  for  the  establishment 
of  pest-fi^e  places  of  production  and 
pest-free  production  sites:  This  standard 
describes  the  requirements  for  the 
establishment  and  use  of  pest-free 
places  of  production  and  pest-fi«e 
production  sites  as  pest  risk 
management  options  for  meeting 
phytosanitary  requirements  for  the 
importation  of  plants,  plant  products, 
and  other  regulated  articles. 

•  Revised  Glossary  of  Phytosanitary 
Terms:  The  Glossary  of  Phytosanitary 
Terms  has  been  updated  and  new  terms 
have  been  added  after  thorough  review 
by  a  special  working  group  and  the 
CEPM.  The  revised  glossary  represents 
the  first  revision  of  an  established  IPPC 
standard  retiuned  for  approval  by  the 
ICPM. 

Reports  From  Various  Working  Groups 

•  Standard-setting  procedures:  A        ' 
working  group  was  formed  at  the  first 
ICPM  meeting  in  November  1998  to 
analyze  the  current  standard-setting 
procediu*  to  determine  whether  it 
requires  revision  and,  if  so,  to  propose 

a  revised  procedure  to  the  second  ICPM 
meeting  scheduled  for  October  1999. 
The  chairman  of  this  working  group  is 
expected  to  report  on  the  outcome  of 
those  deliberations.  A  report  will  be 
distributed  for  review,  discussion,  and 
approval.  If  agreed,  procedures  for 
standard  setting  will  be  annexed  to  the 
Rules  of  Procedure  for  the  ICPM. 

•  Dispute  settlement  provisions:  A 
working  group  was  formed  at  the  first 
ICPM  meeting  in  November  1998  to 
develop  rules  and  procedures  for  the 
operation  of  the  nonbinding  dispute 
resolution  procedures  contained  in  the 
IPPC.  A  report  will  be  distributed  for 
review,  approval,  and  discussion  of 
further  steps. 

•  Pest  reporting  requfrements:  The 
Secretariat  will  report  on  the 
mechanisms  in  place,  or  proposed,  that 
facilitate  pest  reporting  obligations. 

•  Strength  of  measures:  Tne 
Secretariat  will  report  on  issues 
associated  with  the  understanding  and 
implementation  of  the  concept  of 
strength  of  measures. 

Work  Program  for  Harmonization 

•  Standard-setting:  The  Secretariat 
will  report  on  the  status  of  standard- 
setting  activities  and  the  working  group 
will  report  on  topics  and  priorities  for 
the  upcoming  work  program. 

•  Information  exchange:  The 
Secretariat  will  report  on  the  status  of 
information  exchange  activities. 

•  Technical  assistance:  The  ICPM 
chairman  has  held  discussions  vdth 
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interested  delegations  on  the  subject  of 
tfKihnical  assistance  for  developing 
countries.  The  chairman  will  report  on 
initiatives  aimed  at  developing  a 
technical  assistance  program  in  line 
with  the  technical  cooperation  aspects 
ofthelPPC. 

Status  of  IPPC 

•  Acceptance  of  the  new  revised  text: 
Update  and  report  by  members 

•  Interim  measures: 

— Members  designate  their  official 

contact  points. 
— Members  report  on  the  voluntary  use 

of  the  new  phytosanitary  certificate. 

More  information  on  IPPC  standards 
is  available  on  the  FAO  web  page  at 
http://www.ippc.int. 

The  information  in  this  notice 
includes  all  the  information  available  to 
us  on  IPPC  standards  currently  imder 
development  or  consideration.  For 
updates  on  meeting  times  and  for 
information  on  the  working  groups  that 
becomes  available  following  publication 
of  this  notice,  contact  Dr.  Richard 
Ehinkle,  Deputy  Administrator,  PPQ, 
APHIS.  USDA,  room  302-E,  Whitten 
Building.  14th  Street  and  Independence 
Avenue,  SW..  Washington.  DC  20250. 

NAPPO  Standard-Settiiig  Activities 

NAPPO.  a  regional  plant  protection 
organization  created  in  1976  under  the 
IPPC,  coordinates  the  efforts  among 
Canada,  the  United  States,  and  Mexico 
to  protect  their  plant  resources  from  the 
entry,  establishment,  and  spread  of 
harmful  plant  pests,  while  facilitating 
intra-  and  inter-regional  trade. 

NAPPO  conducts  its  business  through 
panels  and  annual  meetings  held  among 
the  three  member  countries.  The 
NAPPO  Executive  Conftnittee  charges 
individual  panels  with  the 
responsibility  for  drawing  up  proposals 
for  NAPPO  positions,  policies,  and 
standards.  These  panels  are  made  up  of 
representatives  from  each  member 
coimtry  who  have  scientific  expertise 
related  to  the  policy  or  standard  being 
considered. 

Proposals  drawn  up  by  the  individual 
panels  are  circulated  for  review  to 
government  and  industry  by  Canada. 
Mexico,  and  the  United  States,  which 
may  suggest  revisions.  Once  revisions 
are  made,  the  proposal  is  sent  to  the 
NAPPO  Working  Group  and  the  NAPPO 
Standards  Panel  for  technical  reviews 
and  then  to  the  Executive  Committee  for 
final  approval,  which  is  granted  by 
consensus. 

The  annual  NAPPO  meeting  is 
scheduled  for  October  19-21,  in 
Canom,  Mexico.  The  Executive 
Committee  meeting  will  take  place  on 
October  17,  and  a  special  session  will  be 


held  on  October  18,  where  industry 
groups  can  bring  issues  to  the  attention 
of  the  Executive  Committee.  The  Deputy 
Administrator  for  APHIS*  Plant 
Protection  and  Quarantine  is  the  U.S. 
delegate  to  NAPPO.  The  Deputy 
Administrator  intends  to  participate  in 
the  proceedings.  The  agenda  will 
include  the  following  items: 

Standards  up  for  Adoption  or 
Consideration 

•  A  revised  laboratory  accreditation 
standard  will  be  presented  to  the 
Executive  Committee  for  consideration 
and  adoption. 

•  A  paper  entitled,  "A  Harmonized 
Procedure  for  Morphologically 
Distinguishing  Kamal  Bunt  and  the 
Ryegrass  Bunt,"  which  has  been 
prepared  by  the  NAPPO  Grains  Panel, 
will  be  presented  for  Executive 
Committee  approval. 

Updates  on  NAPPO  Panel  Activities 

Working  panels  will  report  their 
progress  to  the  General  Committee.  For 
updates  on  meeting  times  and  for 
information  on  the  working  panels  that 
becomes  available  following  publication 
of  this  notice,  contact  Dr.  Richard 
Dimkle,  Deputy  Administrator,  PPQ, 
APHIS,  USDA.  Room  302-E.  Whitten 
Building.  14th  Street  and  Independence 
Avenue.  SW..  Washington,  DC  20250. 

The  following  is  a  summary  of  current 
panel  charges  as  they  relate  to  the 
ongoing  development  of  standards  and 
does  not  include  standards  up  for 
consideration  or  adoption: 
Accreditation  Panel  (Laboratory 
Accreditation) 

•  Develop  an  inventory  of  laboratory 
tests,  analyses,  and  identification 
done  in  support  of  plant  health 
regulatory  activities. 

Biological  Control  Panel 

•  I^velop  NAPPO  guidelines  for  the 
release  of  non-native 
entomophagous  agents  for  the 
biological  control  of  weeds. 

Biotechnology  Panel 

•  Develop  a  NAPPO  standard  for  the 
review  of  products  of  biotechnology 
which  focuses  on  the  assessment  of 
the  potential  impact  on  plant 
resources,  including  risk 
assessments,  enviroimiental 
assessments,  and  whether  the 
product  itself  can  become  a  pest  of 
plants. 

Citrus  Panel 

•  Continue  development  of  a  NAPPO 
citrus  standard. 

Forestry  Panel 

•  Continue  development  of  a  NAPPO 
dunnage  standard. 

Fruit  Fly  Panel 

•  Describe  pest  free  areas  for  the 


Mexican  froiit  fly  [Anastrepha 
ludens)  in  the  NAPPO  region  and 
identify  areas  of  low  presence  and 
susceptible  areas  for  the 
establishment  of  the  pest. 
Grapevine  Panel 

•  Continue  development  of  a  NAPPO 
grapevine  standard. 

Fruit  Tree  Panel 

•  Initiate  development  of  a  NAPPO 
malus  and  prunus  standard. 

Pest  Risk  Analysis  Panel 

•  Provide  PRA  support  to  the  NAPPO 
Forestry  and  Grains  Panels,  as 
requested. 

•  Work  with  other  plant  protection 
organizations  to  develop  a  global 
potato  standard. 

Standards  Panel 

•  Coordinate  responses  to  the  North 
American  member  on  the 
Committee  for  Experts  for 
Phjrtosanitary  Measures  on  draft 
international  standards  for 
phytosanitary  measures  (ISPM's) 
and  contribute  to  the  development 
of  a  draft  ISPM  on  regulated 
nonquarantine  pests. 

•  Provide  updates  on  standards  in  the 
NAPPO  newsletter. 

Presentations 

•  Biodiversity  convention:  Speakers 
will  provide  an  overview  of  the 
objectives  of  the  biodiversity 
convention. 

•  Biosafety  protocol:  Speakers  will 
explain  the  process  involved  in 
developing  the  biosafety  protocol. 
Various  countries'  positions  and 
approaches  wiU  be  discussed.  An 
enviroimiental  spokesperson  will  talk 
about  the  environmental  aspects  of  the 
biosafety  protocol. 

•  Risk  management:  A  speaker  from 
academia  will  explore  various  societal 
values  and  expectations,  as  well  as  other 
factors  that  are  considered  in  risk 
management. 

•  WTO  dispute  settlement:  Speakers 
will  review  outcomes  of  recent  WTO 
dispute  settlement  cases,  highlighting 
the  panel  conclusions  and  lessons  to  be 
learned  from  these  disputes. 

More  information  on  NAPPO 
standards  is  available  on  the  NAPPO 
web  page  at  http://www.nappo.org. 

The  information  in  this  notice 
includes  all  the  information  available  to 
us  on  NAPPO  standards  currently  under 
development  or  consideration.  For 
updates  on  meeting  times  and  for 
information  on  the  working  panels  that 
becomes  available  following  publication 
of  this  notice,  contact  Dr.  Richard 
Dunkle,  Deputy  Administrator,  PPQ, 
APHIS,  USDA,  Room  302-E,  Whitten 
Building,  14th  Street  and  Independence 
Avenue,  SW.,  Washington,  DC  20250. 


Done  in  Washington,  DC,  this  27th  day  of 
September  1999. 

Craig  A.  Reed, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

IFR  Doc.  99-25722  Filed  10-1-99;  8:45  am] 
BILUNG  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Winamette  Provincial  Advisory 
Committoe  (PAC) 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Willamette  Province 
Advisory  Committee  (PAC)  will  meet  on 
Thursday,  October  14, 1999.  The 
meeting  is  scheduled  to  begin  at  9:00 
a.m.,  and  will  conclude  at 
approximately  3:00  p.m.  The  meeting 
will  be  held  at  the  Quality  Inn;  3301 
Market  Street  NE;  Salem,  Oregon  97301; 
(503)  370-7888.  The  tentative  agenda 
includes;  (1)  Presentation  of  proposed 
Forest  Service  planning  regulations,  (2) 
Presentation  of  the  results  of  1999 
province  monitoring  and  PAC 
evaluation  of  the  results,  (3)  Discussion 
of  Oregon  Plan  and  Federal  Measures 
for  anadromous  fish  recovery,  and  (4) 
Roundtable  information  sharing  by  Pac 
members  and  federal  agency 
representatives. 

"  The  Public  Fonmi  is  tentatively 
scheduled  to  begin  at  10:00  a.m.  Time 
allotted  for  individual  presentations 
will  be  limited  to  3-4  minutes.  Written 
comments  are  encouraged,  particularly 
if  the  material  cannot  be  presented 
within  the  time  limits  for  the  Public 
Forum.  Written  comments  may  be 
submitted  prior  to  the  October  14 
meeting  by  sending  them  to  Designated 
Federal  Official  Neal  Forrester  at  the 
address  given  below. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
more  information  regarding  this 
meeting,  contact  Designated  Federal 
Official  Neal  Forrester;  Willamette 
National  Forest;  211  East  Seventh 
Avenue;  Eugene,  Oregon  97401;  (541) 
465-6924. 

Dated:  September  27, 1999. 
Darrel  L.  Kenops, 
Forest  Supervisor. 

[FR.  Doc.  99-25682  Filed  10-1-99;  8:45  am) 
BILUNG  CODE  341fr-11-M 


DEPARTIMENT  OF  AGRICULTURE 

Forest  Service 

Stewardship  Contracting  Pilot  Project; 
Multiparty  Monitoring  and  Evaluation 
Process 

agency:  Forest  Service,  USDA. 
ACTION:  Notice;  reopen  comment  period. 

summary:  The  Forest  Service  is 
reopening  the  comment  period  on  the 
proposed  framework  for  the  multiparty 
monitoring  and  evaluation  component 
of  the  stewardship  contracting  pilot 
projects.  Notice  of  this  framework  was 
published  on  August  17,  1999,  in  the 
Federal  Register;  and  the  comment 
period  ended  September  16, 1999.  The 
agency  has  received  requests  to  reopen 
the  comment  period  from  interested 
parties  and  from  representatives  of 
communities  involved  in  the  pilots.  The 
agency  realizes  that  many  local  groups 
may  not  have  been  aware  of  the  Federal 
Register  notice  and  may  not  have  had 
adequate  time  to  provide  comment  on 
the  proposed  framework  during  the 
simimer  field  season.  Therefore,  the 
agency  is  reopening  the  comment  period 
for  30  days. 

DATES:  Comments  must  be  received,  in 
writing,  on  or  before  November  3, 1999. 

ADDRESSES:  Questions  about  this  notice 
may  be  sent  to  Cliff  Hickman,  via  mail 
at  USDA  Forest  Service,  Forest 
Management,  Mail  Stop  1105,  P.O.  Box 
96090,  Washington,  DC  20090-6090  or 
electronically  to  chickman/ 
wo@fs.fed.us. 

Electronic  copies  of  the  FY  1999 
Omnibus  Appropriations  Act  or  copies 
of  the  draft  framework  may  be  obtained 
via  Internet  at  www.fs.fed.us/land/hn/ 
stewardship/framework.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Cliff 
Hickman,  Forest  Management  Staff. 
(202)  205-1162.  or  chickman/ 
wo@fs.fed.us. 

SUPPLEMENTARY  INFORMATION:  Section 
347  of  the  FY  1999  Omnibus 
Appropriations  Act  authorized  the 
Forest  Service  to  implement  up  to  28 
stewardship  end  results  contracting 
projects.  Notice  of  the  draft  framework 
for  multiparty  monitoring  and 
evaluation  for  these  projects  was 
published  in  the  Federal  Register  on 
August  17, 1999  (64  FRO  44685).  The 
Forest  Service  provided  backgroimd 
information  about  the  provisions  of 
Section  347  and  its  progress  in 
implementing  the  legislation,  in  a  notice 
that  appeared  on  the  July  9, 1999,  issue 
of  the  Federal  Register  (64  FR  37096). 


Dated:  September  27, 1999. 
Hilda  Diaz-Soltero, 
Associate  Chief  for  Natural  Resources. 
[FR  Doc.  99-25659  Filed  10-1-^9;  8:45  am] 

BOXING  CODE  3410-11-11 

DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Record  of  Decision:  Lincoln-Pipestone 
Rural  Water;  Existing  System  Nortti/ 
Lyon  County  Phase  and  Northeast 
Phase  Expansion;  Environmental 
Impact  Statement 

agency:  Rural  Utilities  Service.  USDA 
ACTION:  Record  of  decision. 

The  Rural  Utilities  Service  (RUS)  has 
concluded  an  Environmental  Impact 
Statement  (EIS)  it  prepared  for  the 
Lincohi-Pipestone  Rural  Water  (LPRW), 
Existing  System  North/Lyoti  County 
(ESN/LC)  Phase  and  Northeast  Phase 
Expansion  proposal  in  southwest 
Minnesota  and  is  announcing  its 
decision  in  this  Record  of  Decision 
(ROD).  RUS'  decision  is  to  approve 
LPRW's  application  for  financial 
assistance  to  construct  the  Northeast 
Phase  Expansion  proposal.  This 
approval  is  predicated  on  LPRW's 
acceptance  of  a  set  of  conditions  and 
completion  of  mitigation  measures 
developed  as  part  of  and  outlined  in 
RUS'  preferred  alternative.  Prior  to  loan/ 
grant  approval,  LPRW  must  be  in 
compliance  with  all  conditions  of  the 
water  appropriation  permits  issued  by 
the  Minnesota  Department  of  Natural 
Resources  (MDNR).  Upon  loan/grant 
approval  and  prior  to  the  release  of  any 
funds,  LPRW  must  prepare  and 
complete  a  Water  Resource  Management 
Plan  (WRMP)  to  RUS'  satisfaction. 

The  purpose  of  the  EIS  was  to 
evaluate  the  potential  environmental 
impacts  of  a  multiple-phase 
construction  proposal  where  RUS  has 
and  proposes  to  provide  financial 
assistance  for  the  development  and 
expansion  of  a  public  rural  water 
system.  The  applicant  for  this  proposal 
is  a  public  body  named  LPRW  and 
whose  main  offices  are  located  in  Lake 
Benton.  Minnesota.  Specific  project 
activities  are  and  have  included  the 
development  of  groimdwater  sources 
and  production  well  fields  and  the 
construction  of  water  treatment  facilities 
and  water  distribution  networks.  The 
counties  in  Minnesota  affected  by  this 
proposal  include  Yellow  Medicine, 
Lincoln,  and  Lyon  Coimties  and  Deuel 
Coimty  in  South  Dakota. 

In  accordance  with  the  National 
Environmental  Policy  Act  (NEPA)  of 
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1969  (42  U.S.C.  4231  et  seq.)  and  RUS 
regulations  (7  CFR  part  1794).  RUS 
prepared  an  EIS  concerning  these 
actions.  Some  of  the  issues  evaluated  in 
the  EIS  date  bacli  to  a  previous  agency 
decision  to  fund  one  of  the  phases  of  a 
multi-phase  system  expansion  project 
initiated  by  LPRW  in  1991,  known  as 
the  ESN/LC  Phase  project,  hi  that  phase, 
LPRW  developed,  among  other  system 
improvements,  a  water  source — the  Burr 
'  Well  Field — and  constructed  a  water 
treatment  facility.  These  facilities  were 
designed  to  provide  potable  water  to  the 
northern  portion  of  LPRW's  service  area. 
The  Burr  Well  Field  is  located  in 
southwestern  Yellow  Medicine  County 
and  is  adjacent  to  the  South  Dakota — 
Miimesota  state  Une.  The  two  water- 
bearing formations  utilized  at  this  well 
field — the  so-called  Burr  Unit  of  the 
Prairie  Coteau  aquifer  (Burr  Unit)  and 
the  deeper  Altamont  aquifer — underlie 
portions  of  both  South  Dakota  and 
Minnesota.  The  Altamont  appears  to  be 
hydrauUcally  isolated  from  the  Burr 
Unit. 

During  construction  of  the  Burr  Well 
Field  (initiated  on  April  19, 1993)  and 
subsequent  to  its  operation,  public  and 
regulatory  concerns  were  raised  and 
continue  to  be  raised  regarding  the 
potential  environmental  effects  of 
groundwater  appropriations  from  the 
Burr  Unit.  Because  of  geologic  and 
hydrologic  factors,  groundwater  from 
the  Burr  Unit  discharges  onto  the  land 
surface  in  both  South  Dakota  and 
Minnesota.  These  surface  discharges 
occur  as  springs  or  seeps  and  create  in 
some  areas  unique  wetland  features 
called  patterned  calcareous  fens  (fens). 
In  addition,  it  has  been  concluded  that 
one  of  the  lakes  in  the  area,  Lake 
Cochrane,  also  receives  a  portion  of  its 
water  budget  from  groundwater 
contributions  of  the  Burr  Unit 

Fens  in  the  study  area  are 
characterized  by  a  partially  mineralized 
peat  mass  through  which  a  groundwater 
discharge  occurs  throughout  the  peat 
mass.  This  peat  mass  is  referred  to  as  a 
fen  dome  and  in  most  areas  the  domes 
are  elevated  5-10  feet  above  the  ground 
surface.  Fens  are  listed  as  "Outstanding 
Resource  Value  Waters"  in  Minnesota's 
Rules  7050  and  are  protected  imder  the 
Minnesota  Wetland  Conservation  Act  of 
1991  (Minn.  Stat.  103G). 

In  processing  LPRW's  application  for 
the  ESN/LC  phase  proposal,  the  Fanners 
Home  Administration  (FmHA)  prepared 
an  Environmental  Assessment  (EA)  on 
the  proposal  and  published  a  Finding  of 
No  Significant  Impact  on  February  7, 
1992.  Because  of  concerns  raised 
regarding  the  Burr  Well  Field,  the  EA 
was  amended  or  supplemented  by  an 
agency  newly  created  by  a  1993  USDA 


reorganization,  the  Rural  Development 
Administration  (RDA).  RDA  published  a 
public  notice  annoimcing  the 
availability  of  the  supplemental  EA  in 
local  newspapers  on  October  14, 1994. 
Upon  review  of  the  comments  received 
on  this  document,  a  decision  was  made 
to  prepare  an  EIS.  During  the  time  this 
decision  was  being  made  USDA  again 
reorganized  its  programs  and  the  RDA 
Water  and  Waste  programs  were 
combined  with  the  utility  programs  of 
the  Rural  Electrification  Administration 
into  a  new  agency — the  Rural  Utilities 
Service. 

RUS  announced  its  intent  to  prepare 
an  EIS  and  hold  public  scoping 
meetings  in  a  Notice  of  Intent, 
published  in  the  Federal  Register  on 
June  8,  1995,  and  in  public  notices  in 
local  newspapers.  Public  meetings  were 
held  on  July  18, 1995,  in  Canby, 
Minnesota,  and  July  19, 1995,  in 
Brookings,  South  Dakota,  for  the 
purpose  of  describing  the  project  and 
soliciting  the  public's  comments  about 
the  issues  to  be  considered  in  the  EIS. 

While  RUS  decided  to  prepare  an  EIS 
on  the  outstanding  concerns  related  to 
the  FmHA's  previous  decision  (March 
24, 1992)  to  fund  the  ESN/LC  phase 
proposal  it  had  on  file  an  application 
from  LPRW  to  complete  the  last  phase 
of  the  original  system  expansion 
project — the  Northeast  Phase  Expansion. 
Because  the  Burr  Well  Field  was 
originally  designed  and  built  to  serve  as 
a  source  of  water  for  not  only  the 
Northeast  Phase  Expansion  but  two 
previous  construction  phases — ^the  ESN/ 
LC  Phase  and  the  Yellow  Medicine 
Phase — and  other  areas  within  the 
northern  portions  of  LPRW's  service 
area,  it  was  determined  that,  because  the 
activities  of  these  construction  phases 
were  so  completely  interrelated  and 
interdependent,  separating  the  phases 
into  separate  environmental  impact 
analyses  would  not  be  in  compUance 
with  the  intent  of  NEPA.  Therefore,  it 
was  decided  to  include  the 
environmental  impact  analyses  for  the 
Northeast  Phase  Expansion  proposal 
into  the  EIS  proposed  for  the  ESN/LC 
phase  project.  The  basis  for  this 
decision,  is  stated  in  the  Council  on 
Environmental  Quality's  Procedures  for 
Implementing  the  Procedural  Provisions 
of  the  NEPA,  40  CFR  1502.4(a),  Major 
Federal  Actions  Requiring  the 
Preparation  of  Environmental  Impact 
Statements,  *  *  *  "Proposals  or  parts  of 
proposals  which  are  related  to  each 
other  closely  enough  to  be,  in  effect,  a 
single  course  of  action  shall  be 
evaluated  in  a  single  impact  statement." 

The  more  in-depth  environmental 
impact  analyses  and  discussion  of 
alternatives  presented  in  the  EIS, 


particularly  as  they  related  to  the  Burr 
Well  Field,  were  performed  subsequent 
to  a  previous  decision  to  fund  LPRW's 
ESN/LC  Phase  proposal.  This  situation 
presented  RUS  wiUi  a  procedural 
dilemma  as  to  the  ultimate  purpose  of 
the  analyses  to  be  presented  in  the  EIS. 
The  dilemma  is  that  NEPA,  as  a 
procedural  law,  requires  consideration 
of  the  potential  environmental  impacts 
of  a  proposed  action  before  a  decision 
is  made.  Even  though  decisions  have 
already  been  made  and  significant 
public  funds  have  been  committed  for 
the  development  and  construction  of  the 
ESN/LC  Phase  project,  RUS  decided, 
based  on  information  and  evidence 
presented,  that  the  intent  of  NEPA 
would  be  advanced  by  taking  a  "harder" 
look  at  the  outstanding  issues  from  the 
1992  FmHA  EA  and  the  1994  RDA 
supplemented  EA.  Given  this  reality, 
the  primary  decision  facing  RUS  at  this 
time  is  whether  or  not  to  fund  the 
Northeast  Phase  Expansion. 

After  considering  public  comments 
received  in  the  scoping  meetings,  RUS 
determined  the  significant  issues  that 
were  evaluated  in  the  EIS.  This 
included  the  range  of  alternatives,  as 
required  by  NEPA,  which  could  meet 
the  purpose  and  need  of  the  proposed 
action — that  is,  to  provide  a  safe, 
reliable  soiurce  of  potable  water  to 
citizens  within  the  northern  portion  of 
LPRW's  service  area.  The  primary  issues 
evaluated  in  the  EIS,  therefore,  included 
the  outstanding  concerns,  from  the 
earlier  1992  EA,  i.e.,  the  envfroiunental 
effects  on  the  area's  fens  and  Lake 
Cochrane  (herein  referred  to  as  surface 
water  resoiu'ces  (includes  resources  in 
both  South  Dakota  and  Miimesota)) 
from  groundwater  appropriations  at  the 
Burr  Well  Field,  and  the  potential 
environment  impacts  from  construction 
of  the  Northeast  Phase  Expansion 
proposal. 

On  February  23, 1998,  the  RUS 
announced  the  availability  of  the  Draft 
EIS  (DEIS)  in  the  Federal  Register  (63 
FR  8901)  and  local  newspapers.  The 
DEIS  was  sent  to  interested  parties  and 
made  available  for  public  review  at  a 
nimiber  of  locations  throughout  the  area 
in  both  Minnesota  and  South  Dakota 
and  was  available  over  the  Internet  at 
RUS'  website  (http://www.usda.gov/ 
rus/water/ees/eis.htm).  Subsequent  to  a 
60-day  public  review  period,  RUS 
sponsored  a  public  meeting  to  solicit 
additional  comments  fit>m  the  public. 
The  public  meeting  was  annoimced  in 
the  Federal  Register  (63  FR  3461)  on 
Jime  24, 1998,  and  local  newspapers. 
The  meeting  was  held  on  July  30, 1998. 
in  Canby,  Minnesota. 

In  total,  RUS  received  comments  from 
26  Federal  and  State  agencies, 
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Congressional  representatives,  public 
bodies,  individuals,  and  environmental 
interest  and  industry  groups.  The 
number  of  conmients  added  up  to  79 
pages.  After  reviewing,  considering,  and 


responding  individually  and 
collectively  to  these  comments,  RUS 
announced  the  availability  of  the  Final 
EIS  (FEIS)  on  May  27, 1999.  in  the 
Federal  Register  (64  FR  28796)  and  in 


the  same  newspapers  and  website  used 
throughout  the  EIS  process. 

A  summary  of  the  public's  comments 
received  on  the  FEIS  is  included  in  the 
following  table: 


Commenter 


Affiliation 


Number  of 
pages 


Minnesota  Department  of  Natural  Resources  

Minnesota  Pollution  Control  Agency 

South  Dakota  Department  of  Environment  and  Natural  Re- 
sources. 

Subtotal  State  Agencies „...„.„.'... 

U.S.  Environmental  Protection  Agency,  Region  8 ...;...... 

Subtotal  Federal  Agencies , „ 

East  Dakota  Water  Development  District  

Subtotal  Public  Bodies 

South  Dakota  Resource  Coalition  (Includes  comments  submitted 
»     but  not  received  during  DEIS). 
Minnesota  Center  for  Environmental  Advocacy  

Subtotal  Environmental  Interest  Groups 

Jim  Thompson 

LyIe  Tobin,  Representative  of  Lake  Cochrane  Improvement  As- 
sociation. 

Shirley  Holt 

Clayton  Holt 

Subtotal  Private  Citizens 

^  With  attachments. 


State  Environmental  Regulatory  Agency  ... 
State  Environmental  Regulatory  Agency  ... 
State  Environmental  Regulatory  Agency  ... 

3  - 

Federal  Environmental  Regulatory  Agerx^ 

-    -  * 

1 '.. 

Publk:  Body 

1  

Environmental  Interest  Group 

Environmental  Interest  Group 

2  

Citizen 

Citizen 

Citizen  

Citizen 

4 „ 


'6 
2 
2 


10 
'2 


2 
3 


3 

7 


10 

M 

2 

2 

4 


12 


In  sununary,  most  comments  were 
generally  supportive  of  RUS's  preferred 
alternative  and  its  inclusion  of  a 
Contingency  Plan  into  the  proposed 
WRMP,  however,  some  commenters 
objected  to  RUS's  method  of  responding 
to  public  comments,  that  is,  to  respond 
to  comments  directly  without  revising 
the  text  of  the  DEIS.  Some  commenters 
asserted  opposition  to  RUS's 
conclusions  and  others  requested  RUS 
prepare  a  supplemental  EIS  to  address 
issues  they  felt  had  not  been  dealt  with 
adequately,  such  as  the  need  to 
supplement  a  Lake  Cochrane  water 
budget  study  previously  developed  by 
the  South  Dakota  Department  of 
Environment  and  Natural  Resoiirces 
(SDDENR). 


Comments  received  on  the  FEIS  can 
be  simimarized  in  general  categories. 
These  categories  included  concerns 
related  to: 

•  A  conflict  of  interest  for  RUS  to 
prepare  the  EIS; 

•  The  use  of  engineering  design, 
operational,  and  monitoring  data 
collected  by  LPRW's  engineering 
consulting  firm; 

•  The  use  of  limited  or  incomplete 
data  sets  in  drawing  conclusions  and 
that  actions  taken  as  a  result  of  these 
conclusions  will  not  "minimize  or 
eliminate"  damage  to  the  area's  surfece 
water  features; 

•  LPRW's  relationship  and  water 
supply  contract  with  Marshal  Municipal 
Utilities  in  that  this  relationship 


circumvented  RUS  regulations  with 
regard  to  the  City  of  Marshall's 
eligibility  to  participate  in  RUS  loan  and 
grant  programs;  and 

•  RUS's  retraction  of  the  DEIS's 
requirement  for  LPRW  to  develop  an 
agreement  with  the  SDDENR  to 
formalize  monitoring  protocols  and 
procedures  in  order  to  protect  South 
Dakota  interests  and  natural  resources. 

As  required  by  NEPA,  project 
alternatives  to  meet  the  purpose  and 
need  of  the  proposed  action  (including 
previous  phases  were  considered;  the 
reasonable  alternatives  considered  are 
simunarized  in  the  following  table: 


Alternative 

Northeast  phase  expansion  status 

Bun-  Well  fieU  status 

Current  Status  (as  of  time  of  DEIS)  

LPHW  submitted  application  to  RUS  to  fund 

LPRW  is  authorized  under  their  current  Water 

construction  of  the  Northeast  Phase  Expan- 

Appropriation Permit  to  appropriate  ground- 

sion. 

water  at  the  rate  of  750  gpm/400  Mgpy. 
LPRW  submitted  an  application  to  the 
MDNR  to  increase  groundwater  appropria- 
tions 1 ,500  gpm/800  Mgpy. 

Proposed  Action 

Fund  the  Northeast  Phase  Expansion 

Increase  groundwater  appropnatlons  at  the 
Bun-  Well  Field  to  1,500  gpm/800  Mgpy. 

Alternative  1 

Fund  the  Northeast  Phase  Expansion 

Discontinue  use  of  Bun-  Well  Fiekj. 

Alternative  2  

Fund  the  Northeast  Phase  Expansion 

Discontinue  use  of  Burr  Well  Field.  Supple- 

ment water  needs  from  other  sources:  Adja- 

cent Rural  Water  Systems,  Lewis  and  Clark 

System,  Attamont  Aquifer,  Canby  Aquifer, 

- 

Other  Aquifers. 
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Alternative 

Northeast  phase  expansion  status 

Bun'  Well  field  status 

AltemativB  3     

Fund  the  Northeast  Phase  Expansion 

Fund  the  Northeast  Phase  Expansion 

Do  not  fund  the  Northeast  Phase  Expansion; 

Finance  Potnt-of-Use  systems  in  Northeast 

Phase  Expansion  area. 
Do  Not  Fund  the  Northeast  Phase  Expansion. 

Maintain  current  appropriations  at  Burr  Well 

AJtemative  4 

RekJ. 
Maintain  cun-ent  or  reduce  appropriations  at 

Alternative  5  

Bun-  Weil  Field. 
Fund  and  constmct  new  well  field  and  Water 

Treatment  Plant  in  the  Wood  Lake  area. 
Maintain  cunent  appropriations  at  Burr  Well 

Alternative  6— No  Action  Alternative  

Field. 
Maintain  current  appropriations  at  Bun'  Well 

Field. 

The  factors  RUS  used  to  evaluate  the 
environmental,  economic,  and 
technologic  feasibilities  of  the 
alternatives  evaluated  in  the  EIS  are 
outlined  in  the  DEIS.  These  analyses 
were  not  fundamentally  changed  in 
response  to  comments  on  the  DEIS  and, 
subsequent  to  the  public  comments  on 
the  FEIS,  continue  to  be  considered 
applicable  and  reasonable  at  the  present 
time. 

Based  on  the  monitoring  data 
collected  to  date  and  factoring  in  the 
inherent  scientific  uncertainties  of 
drawing  conclusions  on  limited  data, 
RUS  still  maintains  that  the  proposed 
action  poses  unreasonable 
environmental  risks  to  siuface  water 
features  in  both  South  Dakota  and 
Minnesota  and  that  under  drought 
conditions  it  is  likely  that  significant 
adverse  environmental  impacts  could 
occur  to  these  same  resoiut:es.  At  the 
same  time,  however,  RUS  still 
concludes  that  during  and  where 
groundwater  appropriations  from  the 
Burr  Unit  were  limited  to  the  range 
between  400-525  gpm  (with 
corresponding  annual  appropriations) 
the  data  appears  to  indicate  that  no 
observable  or  significant  adverse 
environmental  impacts  have  occurred. 

RUS,  as  previously  stated  in  the  DEIS 
and  FEIS.  fully  acknowledges  that  the 
data  record  that  has  been  compiled  to 
the  present  has  occurred  during  a 
sustained  period  of  above  normal 
precipitation  and  that  until  more  data 
has  been  collected  the  ability  to 
accurately  predict  the  direct,  indirect, 
and  cumulative  ecological  responses  to 
the  area's  surface  water  features  from 
Burr  Well  Field  appropriations  is 
limited.  It  is  reasonably  certain  and 
foreseeable,  however,  that  the 
magnitude  and  relative  importance  of 
impacts  to  surface  water  features  that 
could  occur  under  specific  conditions 
can  be  predicted,  i.e.,  sustained 
pumping  of  the  Burr  Unit  will  reduce 
the  potentiometric  surface  in  the  Burr 
Unit  reducing  groundwater  flow  to 
hydraulically  connected  resources  thus 
potentially  adversely  affecting  the 


ecological  integrity  of  affected 
resources.  While  this  situation  is 
relatively  clear,  determining  the 
appropriate  rate  of  groundwater 
appropriations  and  each  affected 
resources'  response  to  this  pumping 
while  taking  into  account  the  inherent 
natural  variation  in  environmental 
factors  can  only  be  established  within  a 
reasonable  level  of  certainty  through 
long-term  monitoring.  The  outcome  of 
any  monitoring  will  be  to  allow 
enviroimiental  regulatory  officials  to 
adapt  to  on-going  conditions  and  set 
appropriation  rates  as  conditions 
warrant. 

Given  these  conclusions  and  from  the 
alternatives  considered,  RUS  has 
developed  a  preferred  alternative  that  it 
believes  to  be  the  most  environmentally 
preferable  alternative  and  helps  support 
the  overall  goal  of  providing  citizens 
with  a  safe,  reliable  source  of  potable 
water  in  an  area  that  has  historically 
had  water  supply  and  quality  problems. 
RUS  believes  Uiat  this  goal  can  be 
accomplished  and  at  the  same  time 
minimize  or  avoid  significant  adverse 
environmental  impacts  while  providing 
for  the  ecological  sustainability  of  the 
area's  surface  water  features. 

The  preferred  alternative  outlined  in 
the  FEIS  continues  to  be  RUS' 
preference  and  forms  the  basis  for  its 
decision.  The  preferred  alternative  is  as 
follows: 

•  Finance  the  Northeast  Phase 
Expansion. 

•  Continue  to  maintain  the  Burr  Well 
Field  as  one  of  LPRW's  primary  water 
sources.  To  minimize  reductions  in  the 
potentiometric  surface,  RUS  supports 
limiting  pumping  rates  from  wells 
developed  in  the  Burr  Unit  aquifer  to 
400-525  gpm  with  a  corresponding 
annual  appropriation  rate. 

•  At  some  future  date,  supplement 
existing  wells  at  the  Burr  Well  Field 
with  a  new  well  field  in  an  area  south- 
southeast  or  north-northeast  of  the 
current  Burr  Well  Field  or  where 
sufficient  aquifer  materials  can  be 
found.  This  new  well  field  could  utilize 
both  the  Burr  Unit  and  Altamont 


aquifers  in  a  configuration  similar  to 
that  at  the  Burr  Well  Field  or  any  other 
configuration  determined  by  the  MDNR 
as  appropriate.  Raw  water  from  this  well 
field  could  be  transported  to  the  Burr 
Water  Treatment  Plant  for  treatment  and 
distribution  to  LPRW  customers. 

•  RUS  recommends  that  the  MDNR 
consider  integrating  the  proposed  Water 
Resource  Management  Plan  (WRMP) 
into  the  Burr  Well  Field's  Water 
Appropriation  Permit. 

The  WRMP  listed  in  the  last  bullet  is 
the  mitigation  measure  RUS  will 
establish  as  a  condition  of  approving 
LPRW's  application  for  the  Northeast 
Phase  Expansion  proposal.  The  basic 
premise  behind  the  need  to  develop  a 
WRMP  is  that  the  Burr  Unit  is 
hydraulically  connected  to  the  area's 
surface  water  featiures  and  that  imder 
certain  conditions  and  at  a  yet-to-be- 
determined  rate  groundwater 
appropriations  from  the  Burr  Well  Field 
have  the  potential  to  adversely  impact 
these  resources. 

The  goal  of  the  WRMP  is  to  establish 
a  mechanism  for  evaluating  on  an  on- 
going, real-time  basis  responses  to 
surface  water  resources  in  both  South 
Dakota  and  Minnesota  from 
groundwater  appropriations  at  the  Burr 
Well  Field  and  to  formalize  through 
impact  thresholds  established  by  State 
regulatory  officials  an  acceptable 
environmental  risk  and  reasonable 
margin  of  safety  to  each  State's  natural 
resources.  One  of  the  purposes  of  the 
WRMP  will  be  to  incorporate  and 
integrate  into  the  Burr  Well  Field's 
operations  and  permit  conditions  an 
"adaptive  environmental  management 
plan"  whereby  regulatory  officials  can 
continually  assess  ecologic  responses  in 
surface  water  features  and  can  make 
appropriate  modifications  to 
groimdwater  withdrawals  in  the  Burr 
Well  Field's  permit. 

One  of  the  public's  criticisms  to  the 
FEIS  was  RUS'  removal  of  a  requirement 
that  LPRW  develop  an  agreement  with 
the  SDDENR  to  formalize  monitoring 
procedures  and  protocols  that  would 
evaluate  the  effects  of  groimdwater 
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withdrawals  at  the  Burr  Well  Field  on 
South  Dakota  resources. 
Notwithstanding  a  Minnesota  and  South 
Dakota  written  commitment  to  work 
together  on  Burr  Well  Field  permitting* 
issues  and  a  continuing  belief  that  the 
MDNR's  permitting  procedures  contain 
the  appropriate  statutory,  regulatory, 
and  administrative  processes  to 
officially  incorporate  South  Dakota 
officials  (and  citizens')  concerns  at  the 
Burr  Well  Field,  RUS  fully  intends  to 
encourage  and  invite  SDDENR's  full 
participation  in  the  development  of  the 
WRMP. 

As  stated  in  the  FEIS,  the  WRMP 
should  formalize  all  procediu-es, 
protocols,  and  methodologies  to  monitor 
in  a  comprehensive  fashion 
groundwater  appropriations  at  the  Bun- 
Well  Field  and  its  effects  on  the  surface 
water  resources  hydraulically  connected 
to  the  Burr  Unit  in  both  South  Dakota 
and  Minnesota.  As  a  minimum,  the 
following  components  shall  be  included 
in  the  WRMP; 

•  Contingency  Plan — the  plan  should 
incorporate  impact  thresholds 
established  by  MDNR,  SDDENR's  input, 
and  outline  what  procedures  LPRW  will 
take  in  the  event  water  appropriations 
from  the  Burr  Unit  are  restricted. 

•  Well  Field  Operation  and 
Management  Plan — this  plan  should  be 
designed  to  minimize  reductions  in  the 
potentiometric  siu-face  in  the  Burr  Unit 
during  any  specified  time  periods. 

•  Supplemental  Well  Field 
Exploration  Plan — ^based  on  previous 
geologic  exploration  efforts,  this  plan 
should  outline  future  exploration  efforts 
and  development  activities,  including 
schedules,  for  a  supplemental  well  field. 

•  Monitoring  Plan — formalize 
monitoring  well  locations;  establish 
standard  methodologies  or  procedures 
for  data  management,  i.e.,  collection, 
docimientation,  and  information 
sharing. 

Assimiing  LPRW  continues  to  pursue 
its  request  for  financial  assistance  for 
the  Northeast  Phase  Expansion  and  RUS 
has  funds  available  for  and  approves  the 
proposal,  RUS  will  formally  invite  the 
following  participants  to  contribute  to 
and  assist  in  the  development  of  the 
WRMP: 

•  Lincoln-Pipestone  Riu'al  Water 

•  Minnesota  Department  of  Natural 
Resources 

•  South  Dakota  Department  of 
Environment  and  Nat\iral  Resovnces 

•  U.S.  Environmental  Protection 
Agency  (USEPA),  Region  8  (while 
Minnesota  is  in  USEPA  Region  5, 
Region  8,  in  accordance  with  their 
Cooperating  Agency  Agreement  with 
RUS,  has  agreed  to  serve  in  the  lead  role 
for  this  project). 


RUS  will  support,  within  the  context 
and  time  frames  of  its  loan  approval 
process,  the  planning  iuid  development 
of  the  WRMP  by  coordinating  meetings 
between  the  above  participants.  As 
stated  previously,  RUS  shall  not  release 
project  funding  until  LPRW  successfullv 
completes  the  WRMP  to  RUS's 
satisfaction.  RUS  will  evaluate  the 
technical  sufficiency  and  acceptance  of 
the  WRMP  primarily  through 
consultations  with  hydrogeologists  at 
the  USEPA,  Region  8  and  the  other 
regulatory  officials.  The  mechanism  for 
this  consultation  with  USEPA  will  be 
provided  for  through  RUS's  Cooperating 
Agency  Agreement  with  USEPA.  RUS 
will  further  condition  the  release  of 
funds  for  the  Northeast  Phase  Expansion 
area  subject  to  LPRW  being  able  to 
obtain  the  appropriate  Water 
Appropriation  Pennit(s)  from  the 
MDNR. 

Through  the  WRMP,  RUS  hopes  to 
foster  a  cooperative  working 
environment  among  all  stakeholders  to 
the  proposal.  The  overall  goal  of  RUS' 
decision  is  to  promote  the  wise  use  and 
sustainability  of  natural  resources, 
avoiding  irreversibility  in  the  ecological 
integrity  of  those  resources,  and  provide 
the  area's  citizens  with  a  safe,  reliable 
source  of  potable  water.  Even  though 
the  EIS  is  a  decision  document,  not  a 
scientific  research  report,  RUS  believes 
it  has  evaluated  current  and  relevant 
data  and  is  confident  that  given  a 
cooperative  attitude  among 
stakeholders,  significant  adverse 
impacts  to  the  environment  can  be 
minimized  or  avoided  through 
mitigation  and  adopting  an  adaptive 
environmental  management  approach  in 
monitoring  groundwater  appropriations 
at  the  Burr  Well  Field. 

Dated:  September  16, 1999. 
Wally  Beyer, 

Administrator,  Rural  Utilities  Service. 
[FR  Doc.  99-25721  Filed  10-1-99;  8:45  am] 

BILUNG  CODE  3410-1S-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-580-842] 

Structural  Steel  Beams  From  the 
Republic  of  Korea;  Postponement  of 
Preliminary  Determination  of 
Countervailing  Duty  investigation 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


ACTION:  Notice  of  Postponement  of 
Preliminary  Determination  of 
Countervailing  Duty  Investigation. 

EFFECTIVE  DATE:  October  4,  1999. 

I^OR  FURTHER  INFORMATION  CONTACT: 
Tipten  Troidl  at  (202)  482-1767  and 
Eric  B.  Grevnolds  at  (202)  482-6071. 
Office  of  CVD/AD  Enforcement  VI, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230. 

POSTPONEMENT  OF  PREUMINARY 
DETERMINATION:  On  July  27, 1999,  the 
Department  initiated  the  countervailing 
duty  investigation  of  structiu-al  steel 
beams  bvm  the  Republic  of  Korea.  See 
Notice  of  Initiation  of  Countervailing 
Duty  Investigation:  Structural  Steel 
Beams  from  the  Republic  of  Korea,  64 
FR  42088  (August  3,  1999).  The 
preliminary  determination  ciurently 
must  be  issued  by  September  30,  1999. 

On  September  3, 1999  Northwestern 
Steel  &  Wire  Company,  Nucor-Yamato 
Steel  Company,  and  "TXI-Chaparral 
Steel,  Inc.  (petitioners)  made  a  timely 
request  pursuant  to  19  CFR  351.205(e) 
for  a  postponement  of  the  preliminary 
determination  in  accordance  with 
section  703(c)(1)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act).  Petitioners 
requested  a  postponement  because  of 
the  complicated  nature  of  the  case,  to 
allow  petitioners  adequate  time  to 
analyze  submitted  responses,  and  to 
allow  time  for  the  Department  to 
determine  the  extent  to  which  particidar 
subsidies  are  being  used. 

For  reasons  identified  by  petitioners, 
we  see  no  compelling  reason  not  to 
postpone  the  preliminary 
determination.  See  Memorandum  from 
Bernard  Carreau  to  Robert  S.  LaRussa, 
dated  September  15, 1999  (on  file  in  the 
public  file  of  the  Central  Records  Unit, 
Room  B-099  of  the  Department  of 
Conmierce).  Therefore,  we  are 
postponing  the  preliminary 
determinations  under  section 
703(c)(1)(A)  of  the  Act.  We  will  make 
our  preliminary  determination  in  this 
investigation  no  later  than  December  6, 
1999. 

This  notice  of  postponement  is 
published  pursuant  to  section  703(c)(2) 
of  the  Act. 

Dated:  September  24. 1999. 
Bernard  T.  Carreau, 

Deputy  Assistant  Secretary  for  Import 

Administration . 

[FR  Doc.  99-25618  Filed  10-1-99;  8:45  am) 
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DEPARTMErfT  OF  COMMERCE 

NatkHMl  Oceanic  and  Atmospheric 
Administration 

P.D.  092599G] 

Gulf  of  Mexico  Fishary  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Gulf  of  Mexico  Fishery 

Management  Council  will  convene  a 

public  meeting  of  the  Socioeconomic 

Panel  (SEP). 

DATES:  A  meeting  of  the  SEP  will  be 

held  beginning  at  8:30  a.m.  and 

concluding  at  4:00  p.m.  on  Thursday, 

October  14,  and  Friday  October  15, 

1999. 

addresses:  The  meeting  will  be  held  at 

the  Tampa  Airport  Hilton  Hotel,  2225 

Lois  Avenue,  Tampa,  Florida  33607; 

telephone 

813-877-6688. 
FOR  FURTHER  INFORMATION  CONTACT: 
Antonio  B.  Lamberte,  Economist,  Gulf  of 
Mexico  Fishery  Management  Coimcil, 
3018  U.S.  Highway  301  North,  Suite 
1000,  Tampa,  Florida  33619;  telephone 
813-228-2815. 

SUPPLEMENTARY  INFORMATION:  The  SEP 
will  convene  to  review  available  social 
and  economic  data  on  red  snapper  and 
red  grouper,  and  to  determine  the  social 
and  economic  implications  of  the  levels 
of  acceptable  biological  catches  that 
may  be  recommended  by  the  Council's 
Reef  Fish  Stock  Assessment  Panel.  The 
SEP  may  recommend  to  the  Council  a 
total  allowable  catch  for  fishing  year 
2000. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  the  SEP 
for  discussion,  in  accordance  with  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  SEP  action  during  this  meeting. 
Panel  action  will  be  restricted  to  those 
issues  specifically  identified  in  this 
notice. 

A  copy  of  the  agenda  can  be  obtained 
by  contacting  the  Gulf  Coimcil  (SEE 
ADDRESSES). 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 

auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Council  (see 
ADDRESSES)  by  October  7,  1999. 


Dated:  September  28, 1999. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  99-25677  Filed  9-29-99;  3:59  pm] 
BILUNG  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  092899C] 

Mid-Atiantic  Rshery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council  and  its  Dolphin/ 
Wahoo  Committee,  Executive 
Committee,  New  England  Jurisdictional 
Committee,  Habitat  Committee, 
Comprehensive  Management 
Committee,  Law  Enforcement 
Committee,  and  Squid-Mackerel- 
Butterfish  Committee  will  hold  public 
meetings. 

DATES:  The  meeting  will  be  held  on 
Tuesday,  October  12, 1999.  to  Thursday, 
October  14, 1999.  See  SUPPLEMENTARY 
INFORMATION  for  specific  dates  and 
times. 

ADDRESSES:  This  meeting  will  be  held  at 
the  Ramada  Inn,  1701  South  Virginia 
Dare  Trail.  Kill  Devil  Hills,  NC; 
telephone:  800-635-1824. 

Council  address:  Mid- Atlantic  Fishery 
Management  Council,  300  S.  New 
Street,  Dover,  DE  19904,  telephone  302- 
674-2331. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  T.  Furlong,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council;  telephone:  302-674-2331,  ext. 
19. 
SUPPLEMENTARY  INFORMATION: 

Tuesday,  October  12,  1999,  from  9:00 
a.m.-10:00  a.m.— the  Dolphin/Wahoo 
Committee  will  meet. 

Tuesday,  October  12,  1999,  from 
10:00  a.m.-12  noon— the  Executive 
Conunittee  will  meet. 

Tuesday,  October.  12, 1999.  from  1:00 
p.m.-3:00  p.m.— the  New  England 
Jurisdictional  Committee  will  meet. 

Tuesday.  October  12,  1999,  from  1:00 
p.m.SiH)  p.m.— the  Habitat  Committee 
will  meet. 

Wednesday,  October  13, 1999,  from 
8:00  a.m.-10:00  a.m. — the 
Comprehensive  Management  Committee 
will  meet. 


Wednesday,  October  13, 1999,  from 
8:00  a.m.-10:00  a.m.— the  Law 
Enforcement  Committee  will  also  meet. 

Wednesday,  October  13.  1999,  10:00 
a,m.-3:00  p.m. — Full  Council  convenes 
as  a  Coimcil  Conunittee  of  the  Whole  for 
demersal  species  with  the  Atlantic 
States  Marine  Fisheries  Commission's 
(ASMFC)  Summer  Floimder,  Scup  and 
Black  Sea  Bass  Board. 

Wednesday.  October  13, 1999,  3:00 
p.m.  there  will  be  a  presentation  by 
Admiral  John  E.  Shkor  of  the  United 
States  Coast  Guard  (USCG)  5th  District 
followed  by  Council  participation  in  a 
USCG  vessel  boarding  £rom  4:00  imtil 
5:30  p.m. 

Thursday,  October  14, 1999,  8:00 
a.m.-10:00  a.m. — ^the  Squid-Mackerel- 
Butterfish  Committee  will  meet. 

Thursday.  October  14,  1999, 10:00 
a.m.-5:00  p.m. — Coimcil  will  meet  to 
receive  various  reports  and 
recommendations,  and  to  address, 
among  other  things,  submission  of  the 
Tilefish  Fishery  Management  Plan 
(FMP)  for  Secretarial  review. 

Agenda  items  for  this  meeting 
include:  Review  of  the  South  Atlantic 
Coimeil's  actions  regarding  the  Dolphin/ 
Wahoo  FMP;  FY1999  budget  status 
review,  FY2000  grant  application. 
Standard  Operating  Policies  and 
Procedures  update;  recommendation  on 
New  England  Council's  advance  notice 
of  proposed  rulemaking  control  date  for 
multispecies  and  sea  scallops,  develop 
recommendation  regarding  proposed 
rule  to  implement  Amendment  12  of  the 
NEC's  Multispecies  Fisheries 
Management  Plan;  Hudson  River  Park 
Project  review,  general  conciurence  on 
NMFS  permits,  NMFS  Habitat 
Workshop  recap,  tilefish  essential  fish 
habitat,  industiy  advisors;  exempted 
experimental  fishing  permit  review, 
field  program  design  approval;  Council 
enforcement  recognition  program, 
compliance  issues;  summer  flounder 
constant  harvest,  smnmer  flounder 
conservation  equivalency,  scup 
allocations  (annual  and  state-by-state); 
mackerel  limited  entry,  seasons  and  real 
time  management  for  Illex,  spawning 
closures  and  control  rule  for  Loligo, 
quota  set  asides;  receipt  of  committee 
reports  and  other  fishery  management 
issues;  receive  Tilefish  Committee 
report  and  consider  adoption  of  Tilefish 
FMP  for  Secretarial  submission. 

The  Regional  Administrator  (RA)  is 
considering  authorizing  exempted 
experimental  fishing  activities  to  reduce 
scup  bycatch  in  small  mesh  fisheries  in 
areas  of  the  Mid-Atlantic.  Investigations 
should  focus  on  possible  fishing 
method(s),  gear  type(s),  gear 
configuration(s),  and  fishing  effort  by 
area  and  season.  Exempted 
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experimental  fishing  activities  may  be 
granted  relief  from  one  or  more  of  the 
following  ijBstrictions  of  the  Mid- 
Atlantic  Fishery  Management  Plans, 
including  but  not  limited  to,  the 
Management  Plans  for  Scup,  Loligo 
Squid,  Butterfish,  and  Atlantic 
Mackerel: 

Possession  and  landing  limits 
associated  with  incidental  catch  permits 

Area  closures  (species  specific, 
seasonal,  or  otherwise) 

Minimum  mesh  sizes 

Commercial  trip  limits 

Commercial  minimum  fish  sizes 

Commercial  landing  limits 

Commercial  gear  restrictions 

Commercial  harvest  limits 

Catch  limits  that  trigger  mesh  size 
modification 

To  be  considered  for  an  Exempted 
Fishing  Permit  (EFP)  imder  this  notice, 
a  complete  and  satisfactory  exempted 
experimental  fishing  application  as 
specified  in  CFR  sections 
600.745(b)(3)(i){A)  and  (C);  (b)(3)(ii)(B). 
(D).  and  (F);  and  {b)(3)(v)(B)  and  (E), 
must  be  submitted  to  the  RA  by 
December  31,  2000.  If  the  RA 
determines  that  exempted  experimental 
fishing  activities  under  consideration 
would  be  of  limited  scope,  magnitude 
and  duration,  with  only  short  term 
effects  on  the  environment,  the 
requirements  to  submit  an 
Environmental  Assessment  may  be 
waived.  At  the  RA's  discretion,  EFPs 
may  be  granted  for  the  specific 
experimental  activities  and  time  periods 
documented  in  each  individual 
exempted  experimental  fishing  proposal 
that  is  approved.  All  catches  during 
exempted  fishing  will  be  applied  to 
appropriate  total  allowable  levels  of 
fishing  or  quotas.  Upon  NMFS  approval 
of  the  application,  plan  Specific  EFPs 
would  be  issued  to  qualified  vessels. 
Interested  parties  and  the  public  will 
have  an  opportunity  to  comment  or 
provide  input  regarding  this 
annoimcement  during  the  RA's  report  to 
the  Mid-Atlantic  Fishery  Management 
Council  during  its  meeting  session  on 
October  14, 1999. 

Although  non-emergency  other  issues 
not  contained  in  this  agenda  may  come 
before  this  Council  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  such  issues  may  not  be  the  subject 
of  formal  Council  action  during  this 
meeting.  Coimcil  action  will  be 
restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  imder 
secion  305(c)  of  the  Magnuson-Stevens 
Act,  provided  the  public  has  been 


notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  at  the  Coimcil  (see 
ADDRESSES)  at  least  5  days  prior  to  the 
meeting  date. 

Dated:  September  28. 1999. 
Richard  W.  Surdi, 

Acting  Director,  Office  Of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  99-25678  Filed  9-29-99;  3:59  pm) 
BILUNQ  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

Performance  Review  Board; 
Membership 

The  following  individuals  are  eligible 
to  serve  on  the  Performance  Review 
Board  in  accordance  with  the  National 
Telecommunications  and  Information 
Administration's  Senior  Executive 
Service  Performance  Appraisal  System. 
Ronald  Hack 
William  Hatch 
Bemadette  McGuire-Rivera 
Neil  Seitz 

Frederick  Wendand 
Vicld  G.  Brooks, 
Executive  Secretary,  National 
Telecommunications  and  Information 
Administration,  Performance  Review  Board. 
[FR  Doc.  99-25727  Filed  10-1-99;  8:45  am) 
BILLING  CODE  3S10-B8-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Proposed  Collection  of  Information; 
Comment  Request — Baby-Bouncers, 
Walker-Jumpers,  and  Baby-Wallcers 

agency:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice. 

SUMMARY:  As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  Consumer  Product 
Safety  Commission  (CPSC)  requests 
comments  on  a  proposed  extension  of 
approval,  for  a  period  of  three  years 
from  the  date  of  approval  by  the  Office 
of  Management  and  Budget  (OMB),  of 
information  collection  requirements  in 
regulations  regarding  children's  articles 
called  baby-bouncers,  walker-jimipers. 
or  baby-walkers.  The  collection  of 


information  consists  of  requirements 
that  manufacturers  and  importers  of    - 
these  products  must  establish  and 
maintain  records  of  inspections,  testing, 
sales,  and  distributions  to  demonstrate 
that  the  products  are  not  banned  by 
rules  issued  under  the  Federal 
Hazardous  Substances  Act  and  codified 
at  16  CFR  part  1500. 

The  CPSC  will  consider  all  comments 
received  in  response  to  this  notice 
before  requesting  approval  of  this 
collection  of  information  from  OMB. 
DATES:  The  Office  of  the  Secretary  must 
receive  written  comments  not  later  than 
December  3,  1999. 

ADDRESSES:  Written  comments  should 
be  captioned  "Baby-Bouncers"  and 
mailed  to  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207,  or  delivered  to 
that  office.  Room  502.  4330  East-West 
Highway,  Bethesda,  Maryland  20814. 
Written  comments  may  also  be  sent  to 
the  Office  of  the  Secretary  by  facsimile 
at  (301)  504-0127  or  by  e-mail  at  cpsc- 
os@cpsc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  proposed 
extension  of  approval  of  the  collection 
of  information,  or  to  obtain  a  copy  of  16 
CFR  part  1500,  call  or  write  Linda  L. 
Glatz,  Office  of  Planning  and 
Evaluation,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207; 
telephone  (301)  504-0416,  extension 
2226. 

SUPPLEMENTARY  INFORMATION:  Products 
called  "baby-bouncers,"  "walker- 
jumpers,"  or  "baby-walkers"  are 
intended  to  support  children  younger 
than  two  years  of  age  while  they  sit, 
bounce,  jump,  walk,  or  recline. 
Regulations  issued  under  provisions  of 
the  Federal  Hazardous  Substances  Act 
(15  U.S.C.  1261, 1262)  establish  safety 
requirements  for  these  products. 

A.  Requirements  for  Baby-Bouncers, 
Walker-Jumpers,  and  Baby  Walkers 

One  CPSC  regulation  bans  any  such 
product  if  it  is  designed  in  such  a  way 
that  exposed  parts  present  hazards  of 
amputations,  crushing,  lacerations, 
fractures,  hematomas,  bruises  or  other 
injuries  to  children's  fingers,  toes,  or 
other  parts  of  the  body.  16  CFR" 
1500.18(a)(6). 

A  second  CPSC  regulation  establishes 
criteria  for  exempting  baby-bouncers, 
walker-jumpers,  and  baby-walkers  from 
the  banning  rule  imder  specified 
conditions.  16  CFR  1500.86(a)(4).  The 
exemption  regulation  requires  certain 
labeling  on  these  products  and  their 
packaging  to  identify  the  name  and 
address  of  the  manufectiurer  -ir 
distributor  and  the  model  nimiber  of  the 
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product.  Additionally,  the  exemption 
regulation  requires  that  records  must  be 
established  and  maintained  for  three 
years  relating  to  testing,  inspection, 
sales,  and  distributions  of  these 
products.  The  regulation  does  not 
specify  a  particular  form  or  format  for 
the  records.  Manufacturers  and 
importers  may  rely  on  records  kept  in 
the  ordinary  course  of  business  to 
satisfy  the  recordkeeping  requirements 
if  those  records  contain  the  required 
information. 

The  OMB  approved  the  collection  of 
information  requirements  in  the 
regulations  under  control  number  3041- 
0019.  OMB's  most  recent  extension  of 
approval  expires  on  December  31, 1999. 
The  CPSC  now  proposes  to  request  an 
extension  of  approval  without  change 
for  the  regulations'  information 
collection  requirements. 

The  safety  need  for  this  collection  of 
information  remains.  Specifically,  if  a 
manufactiirer  or  importer  distributes 
products  that  violate  the  banning  rule, 
the  records  required  by  §  1500.86(a)(4) 
can  be  used  by  the  firm  and  the  CPSC 
(i)  to  identify  specific  models  of 
products  that  &il  to  comply  with 
applicable  requirements,  and  (ii)  to 
notify  distributors  and  retailers  if  the 
products  are  subject  to  recall. 

B.  Esttmated  Burden 

The  CPSC  staff  estimates  that  about  26 
firms  are  subject  to  the  testing  and 
recordkeeping  requirements  of  the 
regulations.  The  CPSC  staff  estimates 
further  that  the  burden  imposed  by  the 
regulations  on  each  of  these  firms  is 
approximately  2  hours  per  year.  Thus, 
the  total  aimual  burden  imposed  by  the 
regulations  on  all  manufacturers  and 
importers  is  about  52  hours. 

The  CPSC  staff  estimates  that  the 
hourly  wage  for  the  time  reqmred  to 
perform  the  required  testing  and  to 
maintain  the  required  records  is  about 
$13,  and  that  the  armual  total  cost  to  the 
industry  is  approximately  $650. 

During  a  typical  year,  the  CPSC  will 
expend  approximately  two  days  of 
professional  staff  time  reviewing  records 
required  to  be  maintained  by  the 
regulations  for  baby-boimcers,  walker- 
jumpers,  and  baby-walkers.  The  annual 
cost  to  the  Federal  government  of  the 
collection  of  information  in  these 
regulations  is  estimated  to  be  $560. 

C.  Request  for  Conunents 

The  Commission  solicits  written 
comments  from  all  interested  persons 
about  the  proposed  collection  of 
information.  The  Commission 
specifically  sohcits  information  relevant 
to  the  following  topics: 


— Whether  the  collection  of  information 
described  above  is  necessary  for  the 
proper  performance  of  the 
Commission's  functions,  including 
whether  the  information  would  have 
practical  utility; 

— whether  the  estimated  biirden  of  the 
proposed  collection  of  information  is 
accurate; 

— Whether  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected  could  be  enhanced;  and 

— Whether  the  burden  imposed  by  the 
collection  of  information  could  be 
minimized  by  use  of  automated, 
electronic  or  other  technological 
collection  techniques,  or  other  forms 
of  information  technology. 

Dated:  September  27, 1999. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 
[FR  Doc.  99-25646  Filed  10-1-99;  8:45  am] 

BILUNQ  CODE  63S5-01-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

agency:  Department  of  Education. 
summary:  The  Leader,  hiformation 
Management  Group,  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  3, 1999. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affiairs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  ^4W,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL@OMB.EOP.GOV. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 


Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  September  29, 1999. 

William  E.  Burrow, 

Leader,  Information  Management  Group, 
Office  of  the  Chief  Information  Officer. 

OfiBce  of  Postsecondary  Education 

Type  of  Review:  Reinstatement. 

.  Title:  Reporting  Instructions  and 
Forms  for  the  National  Resource  Centers 
and  Foreign  Language  and  Area  Studies 
Fellowships  Program. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households;  Not-for-profit  institutions. 

Reporting  and  Recordkeeping  Burden: 
Responses:  1,267,  Burden  Hours:  1,492. 

Abstmct:  These  instructions  and 
forms  provide  the  U.S.  Departm^it  of 
Education  the  information  needed  to 
determine  whether  grantees  have  made 
substantial  progress  toward  meeting 
their  objectives,  and  to  monitor  and 
evaluate  these  programs. 

Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Vivian  Reese,  Department 
of  Education,  400  Maryland  Avenue, 
SW,  Room  5624,  Regional  Office 
Building  3.  Washington.  DC  20202- 
4651.  or  should  be  electronically  mailed 
to  the  internet  address 
OCIO_IMG_Issues®ed.gov,  or  should 
be  faxed  to  202-708-9346. 

Written  comments  or  questions 
regarding  burden  and/or  the  collection 
activity  requirements  should  be  directed 
to  Joseph  Schubart  at  202-708-9266  or 

by  e-mail  to  joe schubart@ed.gov. 

Individuals  who  use  a 
telQcomimimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  99-25708  Filed  10-1-99;  8:45  am) 
WLUNG  CODE  40MM>1-P 
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DEPARTMENT  OF  ENERGY 

Programmatic  Environmental  Impact 
Statement  for  Accomplishing 
Expanded  Civilian  Nuclear  Energy 
Research  and  Development  and 
Isotope  Production  Missions  in  ttte 
United  States  Including  the  Role  of  the 
Fast  Rux  Test  Facility  (DOE/EIS-0310) 

AGENCY:  Department  of  Energy  (DOE). 

ACTION:  Notice  of  change  in  scoping 
meeting  location. 

summary:  doe  is  changing  the  date  and 
location  of  the  public  scoping  meeting 
to  be  held  in  the  Washington,  DC  area. 
In  the  Federal  Register  of  September  15, 
1999  (64  FR  50066),  DOE  annoimced 
that  the  meeting  would  take  place  on 
October  26, 1999,  at  the  Hyatt  Regency 
Hotel  located  at  2799  Jefferson  Davis 
Highway,  Arlington,  Virginia.  DOE  has 
changed  the  date  and  location  of  this 
meeting  to  October  27, 1999  at  the 
Marriott  Metro  Center  Hotel,  located  at 
775  12th  Street,  NW  Washington,  DC. 
The  meeting  will  begin  at  2:00  p.m.  and 
end  at  5:00  p.m.  DOE  will  announce  the 
dates  and  locations  of  all  public  scoping 
meetings  in  the  local  media  at  least  15 
days  prior  to  the  meetings. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  this  PEIS,  please 
contact  Ms.  Colette  Brown,  Office  of 
Nuclear  Energy,  Science  and 
Technology  (NE-50),  U.S.  Department 
of  Energy,  19901  Germantown  Road, 
Germantown,  Maryland  20874. 
Telephone:  (301)  903-6924,  Facsimile: 
(301)  903-1510,  Electronic  Mail: 
Nuclear.Infrastructure- 
PEIS@HQ.DOE.GOV.  For  further 
information  on  DOE  procedures  for 
implementing  the  National 
Environmental  Policy  Act  (NEPA), 
please  contact  Ms.  Carol  M.  Borgstrom, 
Director,  Office  of  NEPA  Policy  and 
Assistance  (EH-42),  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW,  Washington,  DC.  20582-0119, 
Telephone:  (202)  586-4600  or  leave  a 
message  at  1-800-472-2756. 

SUPPLEMENTARY  INFORMATION:  DOE's 
civilian  nuclear  research  and  isotope 
production  infrastructure  has 
diminished  significantly  since  the  early 
1990s.  As  a  result,  DOE  is  concerned 
that  it  may  no  longer  be  able  to 
accommodate  new  and  expanding 
missions  such  as:  (1)  The  production  of 
isotopes  for  medical  and  industrial  uses; 
(2)  the  production  of  plutonium-238  for 
use  in  advanced  radioisotope  power 
systems  for  future  National  Aeronautics 
and  Space  Administration  space 
missions;  and,  (3)  the  Nation's  nuclear 
research  and  development  needs. 


Therefore,  pursuant  to  NEPA,  the 
Secretary  of  Energy  recently  annoimced 
DOE'S  intent  to  prepare  a  PEIS  to 
evaluate  potential  enhancements  to  its 
infrastructure  to  meet  its  expanded 
mission  needs,  including  the  possible 
role  of  the  Fast  Flux  Test  Facility  (FFTF) 
located  at  DOE's  Hanford  Site  near 
Richland,  Washington. 

This  PEIS  will  analyze  the  potential 
environmental  impacts  of  alternative 
ways  to  meet  the  projected  irradiation 
needs  for  the  next  35  years  by 
enhancing  the  existing  infrastructiue  as 
follows:  (1)  Resuming  FFTF  operation; 
(2)  Constructing  and  operating  a 
research  reactor  at  a  generic  DOE  site; 
and  (3)  Constructing  and  operating  one 
or  more  neutron  accelerators  at  a  generic 
DOE  site.  In  addition,  the  PEIS  will 
analyze  the  potential  environmental 
impacts  of  meeting  the  projected 
mission  needs  to  the  extent  possible 
using  existing  reactor  and  neutron 
accelerator  facilities. 

DOE  published  a  notice  in  the  Federal 
Register  on  September  15, 1999,  (64  FR 
50064),  announcing  its  intent  to  prepare 
this  PEIS  and  outlining  the  alternatives 
that  it  plans  to  analyze.  DOE  announced 
that  it  would  conduct  seven  public 
scoping  meetings  to  assist  in  defining 
the  scope  of  this  PEIS  including  the 
significant  environmental  issues  to  be 
addressed.  Meetings  will  be  held 
October  13-27, 1999,  in  Oak  Ridge, 
Tennessee;  Idaho  Falls,  Idaho;  Seattle, 
Washington;  Portland,  Oregon;  Hood 
River,  Oregon;  Richland,  Washington; 
and  in  the  Washington  DC  area.  The 
date  and  location  of  the  meeting  in  the 
Washington,  E>C  area  has  changed  from 
October  26, 1999,  at  the  Hyatt  Regency 
Hotel  in  Crystal  City,  Virginia  to 
October  27, 1999  at  the  Marriott  Metro 
Center  Hotel,  located  at  775  12th  Street, 
NW,  Wasliington,  DC.  The  meeting  will 
begin  at  2:00  p.m.  and  end  at  5:00  p.m. 

Signed  in  Washington,  DC,  this  28th  day  of 
September  1999,  for  the  U.S.  Department  of 
Energy. 

Robert  M.  Knipp, 

Deputy  Director,  for  Management  and 
Planning,  Office  of  Nuclear  Energy,  Science 
and  Technology. 
(FR  Doc.  99-25741  Filed  10-1-99;  8:45  am] 

BILUNQ  CODE  6460-01-P 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collection  Under 
Review  liy  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 
Administration,  Department  of  Energy. 


ACTION:  Submission  for  0MB  review; 
comment  request. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13).  The  listing  does  not  include 
collections  of  information  contained  in 
new  or  revised  regulations,  which  are  to 
be  submitted  imder  section 
3507(d)(1)(A)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  Collection  number  and 
title;  (2)  Summary  of  the  collection  of 
information  (includes  the  sponsor  (i.e. 
DOE  component)),  cxurent  OMB 
dociunent  number  (if  applicable),  type 
of  request  (new,  revision,  extension,  or 
reinstatement),  response  obligation 
(mandatory,  volimtary,  or  required  to 
obtain  or  retain  benefits);  (3)  A 
description  of  the  need  and  proposed 
use  of  the  information:  (4)  A  description 
of  the  likely  respondents;  and  (5)  An 
estimate  of  the  total  annual  reporting 
burden  (estimated  nimiber  of 
respondents  times  the  proposed 
frequency  of  response  per  year  times  the 
estimated  average  hours  per  response.) 

DATES:  Conunents  must  be  filed  on  or 
before  November  3, 1999.  If  you 
anticipate  that  you  will  be  submitting 
comments  but  find  it  difficult  to  do  so 
within  the  time  allowed  by  this  notice, 
you  should  advise  the  OMB  DOE  Desk 
Officer  listed  below  of  your  intention  to 
do  so  as  soon  as  possible.  The  OMB 
DOE  Desk  Officer  may  be  telephoned  at 
(202)  395-3087.  (Also,  please  notify  the 
EIA  contact  listed  below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
A&irs,  Office  of  Management  and 
Budget,  726  Jackson  Place,  NW., 
Washington,  £)C  20503.  (Comments 
should  also  be  addressed  to  the 
Statistics  and  Methods  Group  at  the 
address  below.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Grace  Sutherland. 
Statistics  and  Methods  Group,  (EI-70), 
Forrestal  Building,  U.S.  Department  of 
Eneigy.  Washington,  DC  20585-0670. 
Mrs.  Sutherland  mav  be  telephoned  at 
(202)  426-1068  FAX  (202)  426-1083.  or 
e-mail  at  Grace.Sutherlanddeia.doe.gov. 
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SUPPLEMENTARY  INFORMATION:  The 
energy  information  collection  submitted 
to  OMB  for  review  is: 

1.  ElA-28,  "Financial  Reporting 
System". 

2.  Energy  Information  Administration 
(sponsor):  OMB  No.  1905-0149; 
Revision  and  three-year  extension  of  a 
ciuxenUy  approved  collection; 
Mandatory. 

3.  The  Financial  Reporting  System, 
Form  EIA-28,  collects  data  used  to 
analyze  the  energy  industry's 
competitive  environment  as  well  as 
energy  industry  resource  development, 
supply,  distribution,  and  profitability 
issues.  Survey  results  from  major  energy 
producers  are  published  annually  and 
are  used  by  both  public  and  private 
analysts.  Subsequent  to  the  60-day 
Federal  Register  Notice,  May  14, 1999, 
Volume  64,  Number  93.  pages  26387- 
26388,  EIA  decided  to  request  that 
respondents  also  include  "anthracite" 
when  reporting  on  their  coal  operations. 

4.  Businesses  or  other  for-profit. 

5.  16,  005  hours  (33  respondents)  x  (1 
response  per  year)  x  (485  hours). 

Statutory  Authority:  Section  3506(cH2)(A) 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13). 

Issued  in  Washington,  DC,  September  28. 
1999. 

lay  H.  Casselberry, 

Agency  Clearance  Officer,  Statistics  and 
Methods  Group,  Energy  Information 
Administration. 

(FR  Doc.  99-25742  Filed  10-1-99;  8:45  am] 
BIUJNQ  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER99-137»-000] 

Alliance  Services  Company;  Notice  of 
niing 

September  28. 1999. 

Take  notice  that  on  September  22, 
1999,  Alliant  Energy  Corporate  Services 
Inc.  (Alliant  Energy)  tendered  for  filing 
an  Offer  of  Settlement  in  the  above- 
captioned  dockets. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.  Washington,  DC  20426, 
in  accordance  with  Rules  211  or  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  October  12, 
1999.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 


not  serve  to  make  protestants  parties  to 

the  proceedings.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  public  inspection.  This 

filing  may  also  be  viewed  on  the 

Internet  at  http://www.ferc.fed.us/ 

online/rims.htm  (call  202-208-2222  for 

assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-25695  Filed  10-1-99;  8:45  am] 

BNXING  COOE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docliat  No.  ES99-61-000] 

j 

Duquesne  Light  Company;  Notice  of 
Application 

September  28,  1999. 

Take  notice  that  on  September  24, 
1999.  Duquesne  Light  Company  filed  an 
application  pursuant  to  Section  204  of 
the  Federal  Power  Act  and  Part  34  of  the 
Commission's  Regulations  seeking 
authority  to  issue  not  more  than 
$900,000,000  of  promissory  notes  and 
commercial  paper  and  other  evidences 
of  short-term  indebtedness  from  time  to 
time  with  a  final  maturity  date  of  not 
later  than  October  31,  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  October  19, 
1999.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

|FR  Doc.  99-25694  Filed  10-1-99;  8:45  am] 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL99-94-000] 

Fort  James  Operating  Company  and 
PP&L  Great  Woria,  LLC;  Notice  of 
Filing 

September  28, 1999. 

Take  notice  that  on  September  23, 
1999,  Fort  James  Operating  Company 
(Fort  James)  and  PP&L  Great  Works,  LLC 
(Great  Works)  tendered  for  filing  a  joint 
petition  for  a  declaratory  order  pursuant 
to  18  CFR  385.207  that  Fort  James  will 
not  be  a  public  utility  imder  Section 
201(e)  of  the  Federal  Power  Act  as  a 
result  of  Great  Works'  sales  and 
deliveries  of  electricity  from  the  Great 
Works  hydroelectric  generating  facility 
(Project  No.  2312)  following  Fort  James' 
transfer  of  the  facility  to  Great  Works. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  October  25, 
1999.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  persons  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  99-25692  Filed  10-1-99;  8:45  am] 
BILUNG  COOE  6717-01-*  . 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GP9»-1  &-000] 

Joel  T.  Strohl,  Scott  T.  Strohl  and  Sid 
Strohl;  Notice  of  Request  for  Equitable 
Waivers  of  Any  Refund  Liability 

September  28. 1999. 

Take  notice  that  on  September  23, 
1999,  Joel  T.  Strohl  Scott  T.  Strohl  and 
Sid  Strohl,  (Petitioners),  Box  323,  Pretty 
Prairie  Kansas  67570,  filed  in  Docket 
No.  GP99-16-000,  pursuant  to  Section 
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502(c)  of  the  Natural  Gas  Policy  Act  of 
1978,  a  request  for  equitable  relief. 
Petitioners  request  relief  with  respect  to 
claims  that  have  been  made  or  may  be 
made  by  Northern  Natural  Gas  Company 
(Northern)  asserting  petitioners 
unlawfully  overcharged  or  natiiral  gas 
sales  for  the  period  from  October  1983 
to  the  summer  of  1988.  Petitioners  do 
not  seek  relief  on  grounds  of  "hardship" 
or  "unfair  distribution  of  burdens." 
Additional  details  are  more  fully  set 
forth  in  the  request,  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/onLineAitm  (call  202- 
208-2222  for  assistance). 

Although  Petitioners  deny  that  they 
have  any  liability  at  law  for  refunds  of 
Kansas  ad  valorem  taxes,  they  assert 
that  equity  requires  a  Wciiver  without 
even  reaching  the  legal  question. 
Petitioners  state  that  the  total  of  $406.43 
(in  principal)  and  $781.56  (in  interest) 
in  claims  asserted  against  the  three 
petitioners  is  part  of  a  larger  claim  for 
$6,502.88  (in  principal)  amd  $12,505.02 
(in  interest)  among  all  working  interest 
owners  in  the  Shannon  Estate  No.  1 
well,  Edwards  Coimty,  Kansas. 
Deducting  the  royalty,  the  claim  against 
each  individual  petitioner  would  be 
$114.84  in  principal.  Petitioners  assert 
that  interest  is  not  owed  as  a  matter  of 
law. 

Petitoners  state  that  for  the  period 
from  October  4, 1983  through  the 
summer  of  1988,  the  prices  for  the  gas 
sold  from  the  well  were  reduced  so  that 
revenues  to  the  producers  were  reduced 
by  $48,911.61,  an  amount  that  more 
than  offsets  the  amount  of  Northern's 
refund  claim,  even  including  interest. 
Since  the  consumers  are  thus  positively 
saved  more  than  $30,000,  petitioners 
assert  it  would  be  inequitable  to 
demand  refunds  from  working  interests 
and  royalty  interests  for  a  period  of 
claimed  overcharges  when  any 
overcharges  is  more  than  offset  by 
undercharges. 

Petitioners  also  assert  that  since  the 
Shannon  Estate  #1  qualified  for  stripper 
well  status,  the  maximum  lawful  price 
would  be  even  higher  and  request  the 
Commission  to  take  notice  of  the  official 
records  in  its  files  in  order  to  verify 
these  facts.  Petitioners  submit  that 
eqwty  requires  that  what  should  have 
been  done  then  be  done  now,  nunc  pro 
tunc,  and  that  any  measure  of 
overcharge  be  based  on  the  stripper  well 
prices. 

Any  person  desiring  to  be  heard  or  to 
make  a  protest  with  respect  to  this 
petition  should  on  or  before  October  19, 
1999,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 


Street,  NE  ,  Washington,  DC  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NaturalGas  Act  (18  CFR 
157.10).  All  protests  filed  vdth  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-25653  Filed  10-1-99;  8:45  am] 
BHJJNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GP99-1 7-000] 

Joel  T.  Strohl,  Scott  T.  Strohl  and  Sid 
Strohl;  Notice  of  Demand  for  Full  and 
Fair  Adjudication 

September  28,  1999. 

Take  notice  that  on  September  23, 
1999,  Joel  T.  Strohl,  Scott  T.  Strohl  and 
Sid  Strohl  (Petitioners),  Box  323,  Pretty 
Prairie,  Kansas  67570,  filed  in  Docket 
No.  GP99-1 7-000,  a  demand  for  a  full 
and  fair  adjudication,  including  a 
hearing  on  the  record,  for  claims  that 
have  been  made  by  Northern  Natural 
Gas  Company  accusing  petitioners  of 
unlawful  overcharges  for  the  sale  of 
natural  gas  for  the  period  from  October 
1983  to  the  summer  of  1988  involving 
the  collection  of  Kansas  ad  valorem 
taxes,  all  as  more  fully  set  forth  in  the 
request,  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://www.ferc.fed.us/ 
onLine/htm  (call  202-208-2222  for 
assistance). 

Petitioners  state  that  the  total  of 
$406.43  (in  principal)  and  $781.56  (in 
interest)  in  claims  asserted  against  the 
three  petitioners  is  part  of  a  larger  claim 
for  $6,502.88  (in  principal)  and 
$12,505.02  (in  interest)  among  all 
working  interest  owners  in  the  Shannon 
EstatelNJo.  1  well,  Edwards  County, 
Kansas.  Deducting  the  royalty,  the  claim 
against  each  individual  petitioner 
would  be  $114.84  in  principal. 

Petitioners  demand  to  be  informed  of 
their  precise  conduct  that  is  now 
claimed  to  be  unlawful,  the  damages 
they  have  caused  to  anyone,  and  the 
alleged  proof  of  the  charges.  In  addition. 


Petitioners  deny  that  they  are  guilty  of 
any  overcharge  or  damage  to  any 
person,  and  deny  that  they  have  liability 
for  any  refunds,  any  interest,  or  any 
refund  or  interest  associated  with  any 
royalty  interest. 

Petitioners  demand  a  full  and  foir 
adjudication,  starting  with  the 
appointment  of  an  administrative  law 
judge,  and  reserve  their  defenses  except 
to  plead  in  bar  that  the  Commission  has 
no  jurisdiction  to  compel  them  to 
refund  any  siuns  relating  to  royalty 
interests.  Petitioners  assert  that  recent 
legislation  in  Kansas  operates  as  a 
complete  bar,  absent  a  decision  of  a 
Kansas  Court  or  the  Supreme  Court  of 
the  United  States  that  the  statute  is 
unconstitutional.  Petitioners  contend 
that  the  FERC  does  not  have  jurisdiction 
to  overturn  a  State  of  Kansas  statute  and 
say  that  the  Commission's  decision 
relating  to  equitable  relief  is  immaterial. 

Any  person  desiring  to  be  heard  or  to 
make  a  protest  with  respect  to  this 
petition  should  on  or  before  October  19, 
1999,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE',  Washington,  DC  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  Commission's 
Rules  of  Practice  and  Procediu^  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-25654  Filed  10-1-99;  8:45  am] 

HLUNG  CODE  Vm-W-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  CP97-73»-008] 

Transok,  LLC;  Notice  of  Amendment 
to  Limited  Certificate 

September  28,  1999. 

Take  notice  that  on  Jime  1, 1999, 
Transok,  Inc.  (Applicant)  tendered  for 
filing,  an  amendment  to  its  limited 
jiuisdiction  NGA  Section  7(c)  certificate 
to  deliver  natural  gas  imder  a  lease 
agreement  to  Kansas  Pipeline  Company 
(KPC),  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
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inspection.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.us/ 
online/rims. htm  (call  (202)  208-2222  for 
assistance). 

Applicant  states  that  it  and  KPC  have 
recently  amended  the  lease  agreement. 
Applicant  further  states  that  the 
material  changes  to  the  lease  agreement 
are  as  follows: 

(1)  Agreement  to  a  daily  maximimi 
imbalance  (not  previously  provided  for 
in  the  lease  agreement. 

(2)  Elimination  of  wellhead  points 
and  addition  of  interconnect  points  as 
receipt  points. 

(3)  Clarification  of  language  regarding 
charges  for  gas  delivered  to  secondary 
delivery  points. 

(4)  Decreased  Charges  for  volumes 
delivered  to  Primary  Delivery  Points. 

(5)  Deletion  of  a  penalty  for  failure  to 
move  the  minimum  monthly  volumes. 

(6)  Simplification  in  the  percentages 
of  supply  required  to  be  moved  on 
specific  lines  (i.e.,  increased  flexibility 
to  KPC). 

(7)  An  increase  in  the  pressure 
requirement  for  Transok  deliveries  to 
KPC. 

(8)  An  option  for  KPC  to  extend  the 
primary  term  for  an  additional  two 
years,  from  2009  to  2011. 

Applicant  asserts  that  the  basic 
parameters  of  the  lease  agreement  are 
unchanged.  Applicant  further  states  that 
a  copy  of  this  filing  is  available  for 
public  inspection  during  regular 
business  hours  at  Applicant's  offices 
located  at  110  West  7th  Street,  Tulsa, 
Oklahoma  74119.  Applicant  indicates 
that  the  contact  person  for  this  filing  is 
Ms.  Regina  Gregory  at  (918)  591-2345. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
by  or  before  October  8, 1999,  in 
accordance  with  Sections  385.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  reference  Room.  This  application 
may  be  viewed  on  the  Commission's 
website  at  http://ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
(FR  Doc.  99-25691  Filed  10-1-99;  8:45  am) 

BHXINQ  CODE  6717-01-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  ES99-60-000] 

UtiliCorp  United  Inc.;  Notice  of 
Application 

September  28,  1999. 

Take  notice  that  on  September  21, 
1999,  UtiliCorp  United  Inc.  (Applicant) 
filed  an  application  seeking  an  order 
under  Section  204  of  the  Federal  Power 
Act  authorizing  the  Applicant  to  issue, 
&t)m  time  to  time,  up  to  and  including 
$500,000,000,  in  the  aggregate  at  any 
one  time  outstanding,  of  short-term 
notes  and  other  evidences  of 
indebtedness,  including  guarantees  of 
securities  issued  by  subsidiaries  or 
affiliates.  All  notes  and  other  evidences 
of  indebtedness  would  have  final 
maturities  of  not  later  than  December 
31,  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rides  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  October  19, 
1999.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  persoN  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc.  99-25693  Filed  10-1-99;  8:45  am] 

BHJJNG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Request  for  Motions  To 
Intervene  and  Protests 

September  28,  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 


a.  Type  o/^pp7icatio/i;  Preliminary 
Permit. 

b.  Project  No.:  P-1 1804-000. 

c.  Date  filed:  August  16, 1999,  and 
revised  on  August  27, 1999. 

d.  Applicant:  Universal  Electric 
Power  Corp. 

e.  Name  of  Project:  Hepburn  Street 
Dam  Hydroelectric  Project. 

f.  Location:  At  the  existing  Hepburn 
Street  Dam,  which  is  owned  by  Uie 
Pennsylvania,  Department  of 
Conservation  and  Natiiral  Resoiut:es,  on 
the  Susquehanna  River,  near  the  Town 
of  Williamsport,  Lycoming  County, 
Pennsylvania. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Gregory  S. 
Feltenberger,  Universal  Electric  Power 
Corp.,  1145  Highbrook  Street,  Akron, 
Ohio  44301,  (330)  535-7115. 

i.  FERC  Contact:  Susan  Tseng  (202) 
2 1 9-2  798  or  E-mail  address  at 
susan.tseng@FERC.fed.us. 

j.  Comment  Date:  60  days  &t)m  the 
issuance  date  of  this  notice. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of  the 
following  facilities:  (1)  The  existing 
Hepburn  Street  Dam  with  a  storage  of 
3,924  acre-feet  and  a  surface  area  of  677 
acres  at  an  upstream  pool  elevation  of 
512  feet  m.s.l;  (2)  a  powerhouse 
downstream  of  the  dam  having  an 
installed  capacity  of  2,730  kilowatts;  (3) 
a  new  transmission  line;  and  (4) 
appurtenant  facilities.  The  proposed 
average  annual  generation  is  estimated 
to  be  16.7  gigawatt  hours.  The  cost  of 
the  studies  under  the  permit  will  not 
exceed  $1,000,000. 

m.  Available  Locations  of 
Application:  A  copy  of  the  application 
is  available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  and  Files  Maintenance 
Branch,  located  at  888  First  Street,  NE., 
Room  2— A,  Washington,  DC  20426,  or 
by  calling  (202)  219-1371.  A  copy  is 
also  available  for  inspection  and 
reproduction  at  Universal  Electric 
Power  Corp.,  Mr.  Gregory  S. 
Feltenberger,  1145  Highbrook  Street, 
Akron,  Ohio  44301,  (330)  535-7115.  A 
copy  of  the  application  may  also  be 
viewed  or  printed  by  accessing  the 
Commission's  website  on  the  Internet  at ' 
www.ferc.fed.us.  For  assistance,  users 
may  call  (202)  208-2222. 

Preliminary  Permit — Anyone  desiring 
to  file  a  competing  application  for 
preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 


Federal  Register / Vol.  64,  No.  191 /Monday,  October  4,  1999 /Notices 


53673 


Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

Preliminary  Permit — ^Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliininary  permit 
application  or  a  development 
application  (specify  which  tjrpe  of 
appUcation).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

Proposed  Scope  of  Studies  imder 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 


Filing  and  Service  of  Responsive 
Docmnents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  HLE  COMPETING  APPLICATION". 
"COMPETING  APPUCATION", 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Nimiber  of  the  particular 
appUcation  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  niunber  of  copies  provided  by 
the  Commission's  regidations  to:  The 
Secretary,  Federal  Energy  Regidatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
appUcation. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  appUcation. 
A  copy  of  the  appUcation  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-25652  Filed  10-1-99;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Request  for  IMotions  To 
Intervene  and  Protests 

September  28, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-1 1792-000. 

c.  Date  filed:  July  15,  1999,  and 
revised  on  August  27, 1999. 

d.  Applicant:  Universal  Electric 
Power  Corp. 

e.  Name  of  Project:  Green  River  Lock 
and  Dam  #2  Hydroelectric  Project. 

f.  Location:  At  the  existing  Green 
River  Lock  and  Dam  #2,  which  is  owned 
by  the  U.S.  Army  Corps  of  Engineers,  on 


the  Green  River,  near  the  Town  of 
Rumsey.  McLean  County,  Kentucky. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825(r). 

h._^Applicant  Contact:  Mr.  Gregory  S. 
Feltenberger,  Universal  Electric  Power 
Corp.,  1145  Highbrook  Street,  Akron, 
Ohio  44301,  (330)  535-7115. 

i.  FERC  Contact:  Susan  Tseng  (202) 
219-2798  or  E-mail  address  at 
susan.tseng@FERC.fed.us 

j.  Comment  Date:  60  days  from  the 
issuance  date  of  this  notice. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of  the 
following  facilities:  (1)  The  existing 
Green  River  Lock  and  Dam  #2  with  a 
storage  of  24<768  acre-feet  and  a  surface 
area  of  2,752  acres  at  an  upstream  pool 
elevation  of  363  feet  m.s.l;  (2)  a 
powerhouse  downstream  of  the  dam 
having  an  installed  capacity  of  11,400 
kilowatts;  (3)  a  new  transmission  line; 
and  (4)  appurtenant  facilities.  The 
proposed  average  annual  generation  is 
estimated  to  be  70  gigawatt  hours.  The 
cost  of  the  studies  under  the  permit  wiU 
not  exceed  $1,900,000. 

m.  Available  Locations  of 
Application:  A  copy  of  me  application 
is  available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  and  Files  Maintenance 
Branch,  located  at  888  First  Street.  NE, 
Room  2-A,  Washington,  DC  20426,  or 
by  calling  (202)  219-1371.  A  copy  is 
also  available  for  inspection  and 
reproduction  at  Universal  Electric 
Power  Corp.,  Mr.  Gregory  S. 
Feltenberger  1145  Highbrook  Street, 
Akron,  Ohio  44301,  (330)  535-7115.  A 
copy  of  the  application  may  also  be 
viewed  or  printed  by  accessing  the 
Commission's  website  on  the  Internet  at 
www.ferc.fed.us.  For  assistance,  users 
may  call  (202)  208-2222. 

Preliminary  Permit — Anyone  desiring 
to  file  a  competing  application  for 
preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
conunent  date  for  the  particular 
application  (see  18  CFTl  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

Preliminary  Permit — Any  qualified 
development  appUcant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
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competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
servjed  on  the  applicant(s)  named  in  this 
public  notice. 

Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Dociunents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION". 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  docimients 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 


Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director.  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  fit)m  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[PR  Doc.  99-25655  Filed  10-1-99;  8:45  am] 
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6DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Request  for  Motions  to 
Intervene  and  Protests 

September  28, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-1 1795-000. 

c.  Date  filed:  ]v\y  16, 1999,  and 
revised  on  August  27, 1999. 

d.  Applicant:  Universal  Electric 
Power  Corp. 

e.  Name  of  Project:  Red  Rock  Dam 
Hydroelectric  Project. 

f.  Location:  At  the  existing  Red  Rock 
Dam,  which  is  owned  by  the  U.S.  Army 
Corps  of  Engineers,  on  the  Des  Moines 
River,  near  the  Town  of  Harvey,  Marion 
County,  Iowa. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact:  Mr.  Gregory  S. 
Feltenberger,  Universal  Electric  Power 
Corp.,  1145  Highbrook  Street,  Akron, 
Ohio  44301,  (330)  535-7115. 

i.  FERC  Contact:  Susan  Tseng  (202) 
219-2798  or  E-mail  address  at 
susan.tseng@FERC.fed.us. 

j.  Comment  Date:  60  days  fitjm  the 
issuance  date  of  this  notice. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of  the 


following  facilities:  (1)  The  existing  Red 
Rock  Dam  with  a  storage  of  265,000 
acre-feet  and  a  surface  area  of  19,000 
acres  at  an  upstream  pool  elevation  of 
742  feet  m.s.l;  (2)  a  powerhouse 
downstream  of  the  dam  having  an 
installed  capacity  of  33,150  kilowatts; 
(3)  a  new  transmission  line;  and  (4) 
appurtenant  facilities.  The  proposed 
average  annual  generation  is  estimated 
to  be  203  gigawatt  hours.  The  cost  of  the 
studies  under  the  permit  will  not  exceed 
$3,000,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C,  and  D2. 

m.  Available  Locations  of 
Application:  A  copy  of  the  application 
is  available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  and  Files  Maintenance 
Branch,  located  at  888  First  Street,  NE, 
Room  2-A,  Washington,  DC  20426,  or 
by  calling  (202)  219-1371.  A  copy  is 
also  available  for  inspection  and 
reproduction  at  Universal  Electric 
Power  Corp.,  Mr.  Gregory  S. 
Feltenberger  1145  Highbrook  Street, 
Akron,  Ohio  44301,  (330)  535-7115.  A 
copy  of  the  application  may  also  be 
viewed  or  printed  by  accessing  the 
Commission's  website  on  the  Intemet  at 
www.ferc.fed.us.  For  assistance,  users 
may  call  (202)  208-2222. 

ft«liminary  Permit — ^Anyone  desiring 
to  file  a  competing  application  for 
preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 
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Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  imequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  tjrpe  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

Proposed  Scope  of  Studies  under 
Permit — ^A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the  , 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211.  .214. 
hi  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Dociunents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPLICATION". 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Nimiber  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  doc\iments 
must  be  filed  by  providing  the  original 
and  the  nimiber  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particiilar 
appUcation. 


Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(PR  Doc.  99-25656  Filed  10-01-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6450-«] 

Interagency  Project  to  Clean  Up  Open 
Dumps  on  Tribal  Lands:  Request  for 
Proposals 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  The  national  Tribal  Solid 
Waste  Interagency  Workgroup 
(Workgroup)  is  soliciting  proposals  for 
its  Tribal  Open  Dump  Cleanup  Project 
(Cleanup  Project)  for  Fiscal  Year  (FY) 
2000.  In  FY  1999  the  Workgroup  made 
more  than  $1.6  million  available  to  fund 
eleven  proposed  projects.  The 
Workgroup  believes  that  a  similar  dollar 
amoimt  will  be  available  to  fund 
projects  in  FY  2000.  In  selecting 
Cleanup  Project  proposals,  the 
Workgroup  plans  to  use  a  two-step 
process.  The  first  step  is  to  submit  a  pre- 
proposal  which  generally  outlines  the 
proposed  project  and  provides  a  general 
budget  estimate.  This  v«ll  allow  the 
tribes  that  are  considering  submitting 
full  proposals  to  present  their  ideas  to 
the  Workgroup  and  receive  feedback 
prior  to  submitting  full  proposals.  It  will 
also  allow  the  Workgroup  agencies  to 
assess  and  plan  for  potential  financial 
and  technical  needs  early  in  the  process. 
The  second  step  of  the  proposal 
submission  process  is  to  submit  a  full 
proposal.  Please  note  that  tribes  are 
eligible  to  submit  full  proposals  even  if 
they  do  not  submit  a  pre-proposal. 

"The  Cleanup  Project  is  intended  to 
demonstrate  the  Federal  government's 
ability  to  work  closely  with  tribal 
governments  to  provide  comprehensive 
solid  waste  management  funding  and 
technical  support  for  the  closure  or 
upgrade  of  "high  priority"  waste 
disposal  sites  and  the  development  and 
strengthening  of  tribal  or  multi-tribal 
solid  waste  management  programs.  In 


determining  whether  a  site  is  high 
priority,  the  Workgroup  will  generally 
rely  on  the  Indian  Health  Service's 
Report  to  Congress  on  open  dumps  on 
Indian  lands.  The  Workgroup  recognizes 
that  an  individual  tribe  may  have 
information  on  high  priority  sites  that 
are  not  included  in  the  IHS  Report.  To 
address  such  sites,  the  Request  for 
Proposals  package  includes  criteria  that 
allow  a  tribe  to  demonstrate  that  a  site 
represents  a  serious  threat  to  human 
health  and  the  environment  and  should 
be  considered  high  priority. 

The  Tribal  Solid  Waste  Interagency 
Workgroup  was  established  in  April 
1998  to  design  a  Federal  plan  for 
helping  tribes  bring  their  waste  disposal 
sites  into  compliance  with  the 
municipal  solid  waste  landfill  criteria 
(40  CFR  part  258),  i.e.,  closing  or 
upgrading  open  dumps  and  planning  for 
appropriate  alternative  disposal.  Current 
Workgroup  members  include 
representatives  from  EPA,  the  Bureau  of 
Indian  Affairs,  the  Indian  Health 
Service,  the  Federal  Aviation 
Administration,  the  National  Oceanic 
and  Atmospheric  Administration,  the 
U.S.  Geological  Survey,  and  the 
Departments  of  Agriculture  and 
Defense. 

Criteria 

Eligible  recipients  of  assistance  imder 
the  Cleanup  Project  include  federally 
recognized  tribes  and  multi-tribe 
501(c)(3)  organizations  whose 
membership  consists  of  federally 
recognized  tribes.  A  full  explanation  of 
the  submittal  process,  the  qualifying 
requirements,  and  the  criteria  that  will 
be  used  to  evaluate  proposals  for  this 
Project  may  be  foimd  in  the  Request  for 
Proposals  package. 

DATES:  For  consideration,  pre-proposals 
must  be  received  no  later  than 
November  19, 1999  and  full  proposals 
must  be  received  no  later  than  February 
25,  2000. 

FOR  FOJRTHER  INFORMATION  CONTACT: 
Copies  of  the  Request  for  Proposals 
package  may  be  downloaded  from  the 
Internet  at  <www.epa.gov/tribalmsw> 
by  clicking  on  "What's  New"  or 
"Funding."  Copies  may  also  be  obtained 
by  contacting  your  regional  EPA,  IHS  or 
BIA  area  office  or  one  of  the  following 
Workgroup  representatives: 

EPA— Melanie  Barger  Garvey,  202- 
564-257,  Beveriy  Goldblatt,  703-308- 
7278,  or  Clara  Mickles,  202-260-7519. 

IHS— Steve  Aoyama,  301-443-1046. 
BIA— Jerry  Gidner,  202-208-5696. 
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Dated:  September  27, 1999. 
Elizabeth  A.  Cotsworth, 
Acting  Director,  Office  of  Solid  Waste. 
|FR  Doc.  99-25712  Filed  10-1-99;  8:45  am] 
aiLLma  CODE  esao-ao-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-6451-11 

Sciance  Advisory  Board;  Notification 
of  Public  Advisory  Committee  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  the 
Chloroform  Risk  Assessment  Review 
Subcommittee  (CRARS)  of  the  Science 
Advisory  Board's  (SAB)  Executive 
Committee  will  meet  on  Wednesday  and 
Thiu^day,  October  27-28, 1999,  at  the 
Holiday  Iim  Georgetown,  2101 
Wisconsin  Ave.,  NW,  Washington,  DC 
20007.  The  hotel  telephone  number  is 
202-338-4600.  The  meeting  will  begin 
at  9:00  am  and  end  no  later  than  5:30 
pm  on  each  day  (All  times  noted  are 
Eastern  Time).  The  meeting  is  open  to 
the  public,  however,  seating  is  limited 
and  available  on  a  first  come  basis. 

Purpose  of  the  Meeting 

The  CRARS  is  meeting  to  provide 
advice  and  comment  to  EPA  on  the 
Office  of  Water's  Draft  Health  Risk 
Assessment/Characterization  of  the 
Drinking  Water  Disinfection  B)rproduct 
Chloroform.  The  overall  purpose  of  the 
Subcommittee's  review  is  to  determine 
if  significant  changes  need  to  be  made 
to  the  risk  assessment  before  it  is 
finalized.  The  Subcommittee  will  also 
address  specifically  the  risk 
assessment's  conclusions  as  to  a 
chloroform's  mode  of  action;  the 
strength  of  the  analyses  supporting  the 
choice  of  a  nonlinear  approach  to  dose- 
response;  and  the  adequacy  (given  the 
data  available)  of  the  assessment  of 
children's  risk  from  exposure  to 
chloroform  in  drinking  water.  The 
complete  draft  Charge  for  this  meeting 
will  be  posted  on  the  SAB  Website 
(http://www.epa.gov/sab)  by  September 
30, 1999. 

Availability  of  Review  Materials 

Copies  of  EPA  primary  backgroimd 
documents  for  the  meeting  may  be 
obtained  by  contacting  Ms.  Arleen 
Plunkett  (4304),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460;  telephone:  (202) 
260-5389;  or  via  e-mail  to: 
plunkett.arleen@epa.gov.  These 
documents  are  not  available  from  the 
SAB.  Anyone  desiring  additional 
information  on  the  substantive  issues  to 


be  addressed  should  also  contact  Ms. 
Plunkett  as  noted  above. 

For  further  information  contact: 
Members  of  the  public  desiring 
additional  information  about  the 
conduct  of  the  public  meeting  itself 
should  contact  Mr.  Samuel  Rondberg, 
(1400A),  Designated  Federal  Officer, 
CRARS,  Science  Advisory  Board,  U.S. 
EPA,  401  M  Street,  SW,  Washington,  DC 
20460;  telephone/voice  mail  at  (301) 
812-2560;  fax  at  (410)  286-2689;  or  via 
e-mail  at  samuelr717@aol.com.  A  copy 
of  the  draft  agenda  will  be  available  on 
the  SAB  Website  (http://www.epa.gov/ 
sab)  or  upon  request  from  Ms.  Dorothy 
Clark  at  (202)  564-4537,  or  by  FAX  at 
(202)  501-0582  or  via  e-mail  at 
clark.dorothy@epa.gov  no  later  than 
October  8, 1999. 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  to  the 
Committee  must  contact  Mr.  Rondberg 
in  writing  (by  letter,  or  by  e-mail — see 
previously  stated  information)  no  later 
than  12  noon  Eastern  Time,  October  18, 
1999  in  order  to  be  included  on  the 
Agenda.  These  oral  comments  will  be 
limited  to  ten  minutes  per  speaker  or 
organization.  The  request  should 
identify  the  name  of  the  individual 
making  the  presentation,  the 
organization  (if  any)  they  will  represent, 
any  requirements  for  audio  visual 
equipment  (e.g.,  overhead  projector,  35 
mm  projector,  chalkboard,  etc.),  and 
include  at  least  35  copies  of  an  outline 
of  the  issues  to  be  addressed,  or  of  the 
presentation  itself. 

Providing  Oral  or  Written  Cominents  at 
SAB  Meetings 

The  Science  Advisory  Board  expects 
that  public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  ten 
minutes.  Written  comments  (at  least  35 
copies)  received  in  the  SAB  Staff  Office 
sufficiently  prior  to  a  meeting  date 
(usually  one  week  before  the  meeting), 
may  be  mailed  to  the  relevant  SAB 
committee  or  subcommittee;  comments 
received  too  close  to  the  meeting  date 
will  normally  provided  to  the 
committee  at  its  meeting,  or  mailed  soon 
after  receipt  by  the  Agency.  Written 
comments  may  be  provided  to  the 
relevant  committee  or  subcommittee  up 
until  the  time  of  the  meeting. 

Additional  information  concerning 
the  Science  Advisory  Board,  its 
structiue,  function,  and  composition, 
may  be  foimd  on  the  SAB  Website 
(http://www.epa.gov/sab)  and  in  the 
Aimual  Report  of  the  Staff  Director 
which  is  available  from  the  SAB 


Publications  Staff  at  (202)  564-4533  or 
via  fax  at  (202)  501-0256. 

Meeting  Access 

Individuals  requiring  special 
accommodation  at  this  meeting, 
including  wheelchair  access,  should 
contact  the  DFO  at  least  five  business 
days  prior  to  the  meeting  so  that 
appropriate  arrangements  can  be  made. 

Dated:  September  28,  1999. 
Donald  G.  Barnes, 

Staff  Director,  Science  Advisory  Board. 
[FR  Doc.  99-25713  Filed  10-1-99;  8:45  am] 
BHJJNG  CODE  eseo-so-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30414A;  FRL-6385-1] 

Pesticide  Product  Registrations; 
Conditional  Approval 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  aimoimces 
Agenq^  approval  of  applications 
submitted  by  Novartis  Crop  Protection 
Inc.,  to  conditionally  register  the 
pesticide  products  Emamectin  Benzoate 
Technical,  Denim  Insecticide,  and 
Proclaim  Insecticide,  products 
containing  a  new  active  ingredient  not 
included  in  any  previously  registered 
products  pursuant  to  the  provisions  of 
section  3(c)(7)(C)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Linda  Arrington,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460;  telephone  number:  703-305- 
5446;  and  e-mail  address: 
arrington.linda@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Cat- 
egories 

NAICS 
codes 

Examples  of  poten- 
tially affected  entities 

Industry 

111  ' 

112 

311 

Crop  production 
Animal  production 
Food  manufacturing 
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Cat- 
egories 


NAICS 
codes 


32532 


Examples  of  poten- 
tially affected  entities 


Pesticide  manufac- 
turing 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  "FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regxilations"  and  then  look 
up  the  entry  for  this  document  imder 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

To  access  a  fact  sheet  which  provides 
more  detail  on  this  registration,  go  to  the 
home  page  for  the  Office  of  Pesticide 
Programs  at  http://www.epa.gov/ 
pesticides/,  and  select  "factsheet." 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-30414A.  The  official  record 
consists  of  the  dociunents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 

'  electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 


Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703)  305-5805. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label,  the 
list  of  data  references,  the  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Rm.  119,  Crystal  Mall  #2, 
Arlington,  VA  ((703)  305-5805). 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must 
be  addressed  to  the  Freedom  of 
hiformation  Office  (A-101),  401  M  St, 
SW.,  Washington,  DC  20460.  Such 
requests  should:  Identify  the  product 
name  and  registration  number  and 
specify  the  data  or  information  desired. 

A  paper  copy  of  the  fact  sheet,  which 
provides  more  detail  on  this 
registration,  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road, 
Springfield,  VA  22161. 

n.  Did  EPA  ConditionaUy  Approve  the 
Application(s)? 

A  conditional  registration  may  be 
granted  imder  section  3(c)(7)(C)  of 
FIFRA  for  a  new  active  ingredient  where 
certain  data  are  lacking,  on  condition 
that  such  data  are  received  by  the  end 
of  the  conditional  registration  period 
and  do  not  meet  or  exceed  the  risk 
criteria  set  forth  in  40  CFR  154.7;  that 
use  of  the  pesticide  during  the 
conditional  registration  period  will  not 
cause  unreasonable  adverse  effects;  and 
that  use  of  the  pesticide  is  in  the  public 
interest.  The  Agency  has  considered  the 
available  data  on  the  risks  associated 
with  the  proposed  use  of  emamectin 
benzoate,  and  information  on  social, 
economic,  and  environmental  benefits 
to  be  derived  from  such  use. 
Specifically,  the  Agency  has  considered 
the  nature  and  its  pattern  of  use, 
application  methods  and  rates,  and  level 
and  extent  of  potential  exposvue.  Based 
on  these  reviews,  the  Agency  was  able 
to  make  basic  health  and  safety 
determinations  which  show  that  use  of 
emamectin  benzoate  during  the  period 
of  conditional  registration  will  not  cause 
any  unreasonable  adverse  effect  on  the 
environment,  and  that  use  of  the 
pesticide  is,  in  the  public  interest. 


Consistent^th  section  3(c)(7)(C)  of 
FIFRA,  the  Agency  has  determined  that 
these  conditional  registrations  are  in  the 
public  interest.  Use  of  the  pesticides  are 
of  significance  to  the  user  community, 
and  appropriate  labeling,  use  directions, 
and  other  measures  have  been  taken  to 
ensiu'e  that  use  of  the  pesticides  will  not 
result  in  imreasonable  adverse  effects  to 
man  and  the  environment. 

m.  Conditionally  Approved 
Registrations 

EPA  issued  a  notice,  published  in  the 
Federal  Register  of  July  10. 1996  (61  FR 
36372)(FRI^5377-9),  which  announced 
that  Merck  Research  Laboratories,  P.O. 
Box  450  Hillsborough  Rd.,  Three 
Bridges,  NJ  0887-0450,  had  submitted 
applications  to  register  the  products 
Emamectin  Benzoate  Technical, 
Proclaim  0.26  EC  Insecticide,  and 
Proclaim  5  SO  Insecticide  (EPA  File 
Symbols  61&-RNI,  618-RNT,  and  618- 
RNA)  containing  the  active  ingredient 
emamectin  benzoate  4"-epi- 
methylamino-4"-deoxavermectin  Bi 
benzoate  [A  mixture  of  a  minimiun  of 
90"-epi-methylamino-4"- 
deoxyavermectin  B|  and  a  maximum  of 
1 0"-epi-methy  lamino-4"- 
deoxyavermectin  Bi  benzoate  at  95%, 
2.15%,  and  5%  respectively.  The 
technical  product  is  the  only  one 
containing  emamectin  benzoate  and  4% 
of  related  compoxmds.  These  products 
were  not  previously  registered. 

These  products  were  subsequenUy 
transferred  to  Novartis  Crop  Protection, 
Inc.,  P.O.  Box  18300,  Greensboro,  NC 
27419-8300.  and  were  asssigned  new 
EPA  Registration  Ntunbers. 

The  applications  were  approved  on 
May  19, 1999,  for  one  technical  and  two 
end-use  products: 

1.  Emamectin  Benzoate  Technical  for 
formulation  use  only  (EPA  Registration 
Niunber 100-902. 

2.  Denim  Insecticide  (formerly 
Proclaim  0.16  EC)  for  use  on  cavalo 
broccolo  (EPA  Registration  Niunber 
100-903). 

3.  Proclaim  Insecticide  for  control  of 
certain  lepidopteran  pests  on  head  and 
stem  Brassica  vegetables,  celery,  and 
lettuce  (EPA  Registration  Number  100- 
904). 

Authority:  7  U.S.C.  136. 

List  ofSub|ect8 

Environmental  protection.  Pesticides 
and  pests. 
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Dated:  September  23,  1999. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

(FR  Doc.  99-25714  Filed  10-1-99;  8:45  am] 
BILLING  CODE  SS60-S0-F 


FARM  CREDIT  ADMINISTRATION 
Sunshine  Act  Meeting 

agency:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  of 
the  forthcoming  special  meeting  of  the 
Farm  Credit  Administration  Board 
(Board). 

DATE  AND  TIME:  The  special  meeting  of 
the  Board  was  held  at  the  Double  Tree 
Hotel  in  Falls  Chiuch,  Virginia,  on 
September  29, 1999  from  12:55  p.m. 
until  such  time  as  the  Board  concluded 
its  business. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vivian  L.  Portis,  Secretary  to  the  Farm 
Credit  Administration  Board,  (703)  883- 
4025.  TDD  (703)  883^444. 

ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  was  closed  to  the  public.  The 
matter  considered  at  the  meeting  was: 

'Closed  Session 

A.  New  Business 
Other 
^Legislative  Strategy 

'Session  closed-exempt  pursuant  to  5 
U.S.C.  552b(c)(9). 

Dated:  September  29, 1999. 
Vivian  L.  Portis, 

Secretary,  Farm  Credit  Administration  Board. 
[PR  Doc.  99-25800  Filed  9-30-99;  1:18  pm] 
BILLMG  CODE  6706-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Infonnatlon  Collections 
Approved  by  Office  of  Management 
and  Budget 

September  27, 1999. 

The  Federal  Commimications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (0MB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 


information  unless  it  displays  a 
currently  valid  control  number.  For 
further  information  contact  Shoko  B. 
Hair,  Federal  Communications 
Commission,  (202)  418-1379. 

Federal  Conununications  Commissioii 

OMB  Control  No.:  3060-0653. 

Expiration  Date:  01/31/2002. 

Title:  Consumer  Information — ^Posting 
by  Aggregators — Sections  64.703(b)  and 
(c). 

FormNo.:lilA.. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  56,200 
respondents;  3.6  hours  per  response 
(avg.);  206,566  total  annual  burden 
hours  for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  On  occasion. 

Description  .Section  226(c)(1)(A)  of 
the  Communications  Act  and  Section 
64.703(b)  of  the  Commission's  rules 
require  that  each  aggregator  post  on  or 
near  the  telephone  instrument  in  plain 
view  of  consumers:  (1)  The  name, 
address,  and  toll-free  telephone  number 
of  the  provider  of  operator  services;  (2) 
written  disclosure  that  the  rates  for  all 
operator-assisted  calls  are  available  on 
request,  and  that  consumers  have  a  right 
to  obtain  access  to  the  interstate 
common  carrier  of  their  choice  and  may 
contact  their  preferred  interstate 
common  carriers  for  information  on 
accessing  that  carrier's  service  using 
that  telephone;  and  (3)  the  name  and 
address  of  the  Enforcement  Division  of 
the  Common  Carrier  Bureau  of  the 
Commission,  to  which  the  consumer 
may  direct  complaints  regarding 
operator  services.  This  requirement  was 
a  response  to  a  widespread  failine  of 
aggregators  to  disclose  information 
necessary  for  informed  consumer  choice 
in  the  marketplace.  See  47  CFR 
64.703(b).  Section  64.703(c)  establishes 
a  30-day  outer  limit  for  aggregators  to 
update  the  posted  information.  An 
aggregator  may  meet  the  30-day  outer 
limit  rule,  where  its  maintenance 
technicians  would  not  otherwise  visit 
the  particular  payphone  location  within 
30  days,  by  having  its  coin  collection  or 
other  agent  affix  a  temporary  sticker  to 
the  payphone.  Such  temporary  sticker 
must  be  replaced  with  permanent 
signage  during  the  next  regularly 
scheduled  maintenance  visit.  Section 
64.703(c)  is  intended  to  provide 
updated  OSP  information  to  consiuners 
and  enable  consumers  to  make  informed 
choices  when  placing  operator  service 
calls.  See  47  CFR  64.703(c).  Aggregators 
will  disclose  the  required  information  to 
consiuners  via  printed  notice  that  is 
posted  on  or  near  each  of  the 


aggregator's  phones.  Pursuant  to  Section 
64.703(c),  this  information  must  be 
updated  within  30  days  in  changes  of 
OSPs.  Consumers  will  use  this 
information  to  determine  whether  they 
wish  to  use  the  services  of  the  identified 
OSP.  Obligation  to  respond:  Mandatory. 

OMB  Control  No.:  3060-0704. 

Expiration  Date:  9/30/2002. 

Title:  Policy  and  Rules  Concerning  the 
Interexchange  Marketplace; 
Implementation  of  Section  254(g)  of  the 
Communications  Act  of  1934,  as 
amended,  CC  Docket  No.  96-61. 

Form  No.  :N/ A. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  519 
respondents;  306.2  hom-s  per  response 
(avg.);  158,935  total  annual  bxu'den 
hours  for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $435,000. 

Frequency  of  Response:  Annually;  On 
occasion;  Third  party  disclosure; 
Recordkeeping. 

Description:  In  the  Second  Order  on 
Reconsideration  issued  in  CC  Docket 
No.  96-61,  released  March  31, 1999,  the 
Commission  reinstates  the  public 
disclosure  requirement  and  also 
requires  that  nondominant 
interexchange  carriers  that  have  Internet 
websites  past  this  information  on-line  in 
a  timely  and  easily  accessible  manner. 
These  carriers  also  continue  to  be 
required  to  file  annual  certifications 
piu-suant  to  section  254(g);  maintain 
price  and  service  information;  and  are 
forbomed  from  filing  certain  tariffs. 
These  collections  of  information  are 
necessary  to  provide  consumers  ready 
access  to  information  concerning  the 
rates,  terms,  and  conditions  governing 
the  provision  of  interstate,  domestic, 
interexchange  services  offered  by 
nondominant  IXCs  in  a  detarified  and 
increasingly  competitive  environment. 
The  information  collected  under  the 
information  disclosure  requirement  and 
the  Internet  posting  requirement  must 
be  disclosed  to  the  public  to  ensure  that 
consumers  have  access  to  the 
information  they  need  to  select  a 
telecommunications  carrier  and  to  bring 
to  the  Commission's  attention  possible 
violations  of  the  Communications  Act 
without  a  specific  public  disclosing 
requirement.  The  information  collected 
under  the  tariff  cancellation 
requirement  must  be  disclosed  to  the 
Commission,  and  will  be  used  to 
implement  the  Commission's  detariffing 
policy.  The  information  collected  imder 
the  recordkeeping  and  other 
requirements  will  be  used  by  the 
Commission  to  ensiire  that  affected 
interexchange  carriers  fulfill  their 
obligations  under  the  Communications 
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Act,  as  amended.  Obligation  to  comply: 
Mandatory. 

Public  reporting  burden  for  the 
collections  of  information  is  as  noted 
above.  Send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
Performance  Evaluation  and  Records 
Management,  Washington,  DC  20554. 

Federal  Communications  Commission. 

Magalie  Roman  Solas, 

Secretary. 

[FR  Doc.  99-25647  Filed  10-1-99;  8:45  am] 

BlUJNa  CODE  •712-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  8:35  a.m.  on  Wednesday,  September 
29, 1999,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  (1) 
reports  of  the  Office  of  Inspector 
General,  and  (2)  matters  relating  to  the 
Corporation's  corporate  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  Andrew  C.  Hove,  Jr., 
seconded  by  Director  Ellen  S.  Seidman 
(Director,  Office  of  Thrift  Supervision), 
concurred  in  by  Ms.  Julie  L.  Williams, 
acting  in  the  place  and  stead  of  Director 
John  D.  Hawke,  Jr.  (Comptroller  of  the 
Currency),  and  Chairman  Donna 
Tanoue,  Uiat  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2)  and 
(c)(10)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(2)  and 
(c)(10)).        < 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  N.W.,  Washington, 
D.C. 

Dated:  September  29, 1999. 
Federal  Deposit  Insurance  Corporation. 
James  D.  LaPierre, 
Deputy  Executive  Secretary. 
IFR  Doc.  99-25776  Filed  9-29-99;  5:02  pm) 
BNJJNG  CODE  Cni-OI-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7{j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  arc  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  October 
19, 1999. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  Angela  DeCaro,  Sands  Point,  New 
York;  to  acquire  additional  voting  shares 
of  Patriot  National  Bancorp,  Inc., 
Stamford,  Connecticut,  and  thereby 
indirectly  acquire  additional  voting 
shares  of  Patriot  National  Bank, 
Stamford,  Connecticut. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Simmer,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  Holmes  County  Capital  Corporation 
ESOP,  Lexington,  Mississippi;  Marshall 
Holt  Smith,  as  co-trustee,  Lexington, 
Mississippi;  and  Douglas  Eugene 
Aldridge,  as  co-trustee.  West, 
Mississippi;  to  acquire  additional  voting 
shares  of  Holmes  County  Capital 
Corporation,  Lexington,  Mississippi, 
and  thereby  indirectly  acquire 
additional  voting  shares  of  Holmes 
Coimty  Bank  &  Trust  Company, 
Lexington,  Mississippi. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  29, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  99-25724  Filed  10-1-99;  8:45  am] 
BILUNG  COOE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  appcoval, 
pursuant  to  the  Bank  Holding  Company 


Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/ or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  die  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  28, 
1999. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill  m. 
Assistant  Vice  President)  701  East  Byrd 
Street,  Richmond,  Virginia  23261-4528: 

1.  Greenville  First  Bancshares,  Inc., 
Greenville,  South  Carolina;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Greenville  First  Baiik,  N.A.,  Greenville, 
South  Carolina  (in  organization). 

B.  Federal  Reserve  Bank  of  Atlanta 
(Cynthia  Goodwin,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1 .  LandMark  Financial  Holding 
Company,  Sarasota,  Florida;  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of 
LandMark  Bank  of  Florida,  Sarasota. 
Florida  (in  organization). 

2.  Regions  Financial  Corporation, 
Birmingham,  Alabama;  to  merge  with 
LCB  Corporation,  Fayetteville, 
Tennessee,  and  thereby  indirecUy 
acquire  Lincoln  County  Bank, 
Fayetteville,  Teimessee. 

3.  Regions  Financial  Corporation, 
Birmingham,  Alabama;  to  merge  with 
Minden  Bancshares,  Inc.,  Minden, 
Louisiana,  and  thereby  indirectly 
acquire  Minden  Bank  &  Trust  Company, 
Minden,  Louisiana. 
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Board  of  Governors  of  the  Federal  Reserve 
System.  September  28, 1999. 
Robert  deV.  Frieraon, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-25649  Filed  10-1-99;  8:45  am) 
BNJJNQ  CODE  ano-oi-F 

FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanldng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  Uie  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  Uie  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
ibust  be  received  at  the  Reserve  Bank 
indicated  or  the  ofBces  of  the  Board  of 
Governors  not  later  than  October  29, 
1999. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  Caisse  Nationals  de  Credit 
Agricole,  Paris,  France;  to  become, 
through  its  investment  in  Bespar- 
Sociedade  Gestora  de  Participacoes 
Socials,  S.A.,  Lisbon,  Portugal,  and 
Banco  EspLrito  Santo  e  Commercial  de 
Lisboa,  S.A.  ("BESCL"),  both  of  Lisbon, 
Portugal,  a  bank  holding  company  as  a 
result  of  the  acquisition  by  BESCL  of 
100  percent  of  the  voting  shares  of 
Espirito  Santo  Bank,  Miami,  Florida. 

B.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill  ID, 


Assistant  Vice  President)  701  East  Byrd 
Street,  Richmond,  Virginia  23261-4528: 
1.  South  Branch  Valley  Bancorp,  Inc., 
Moorefield.  West  Virginia;  to  acquire 
100  percent  of  the  voting  shares  of 
Potomac  Valley  Bank,  Petersburg,  West 
Virginia. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  29, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-25725  Filed  10-1-99:  8:45  am] 
BH.UNO  CODE  8210-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Notice  of  a  Meeting  of  ttie  National 
Bioethics  Advisory  Commission 
(NBAC) 

SUMMARY:  Pursuant  to  Section  10(d)  of 
the  Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  given  of  a  meeting  of  the  National 
Bioethics  Advisory  Commission.  The 
Commission  will  address  (1)  the 
international  project  and  (2)  the 
comprehensive  system  of  human 
subjects  protections.  Some  Commission 
members  may  participate  by  telephone 
conference.  The  meeting  is  open  to  the 
public  and  opportunities  for  statements 
by  the  public  will  be  provided  on 
October  21, 1999  fi-om  11:30  am  to  12 
noon. 


Dates/times 

Location 

October  21,  1999, 

Holiday  Inn  George- 

8:30 am-5:00  pm. 

town,  Mirage  Ball- 

room, 2101  Wis- 

consin Avenue, 

NW.,  Washington, 

DC  20007. 

October  22.  1999, 

Same  Location  as 

8:30  am-12  Noon. 

Above. 

SUPPLEMENTARY  INFORMATION:  The 
President  established  the  National 
Bioethics  Advisory  Commission  (NBAC) 
on  October  3, 1995  by  Executive  Order 
12975  as  amended.  The  mission  of  the 
NBAC  is  to  advise  and  make 
recommendations  to  the  National 
Science  and  Technology  Council,  its 
Chair,  the  President,  and  other  entities 
on  bioethical  issues  arising  firom  the 
research  on  human  biology  and 
behavior,  and  fi-om  the  applications  of 
that  research. 

Public  Participation 

The  meeting  is  open  to  the  public 
with  attendance  limited  by  the 
availability  of  space  on  a  first  come,  first 
serve  basis.  Members  of  the  public  who 
wish  to  present  oral  statements  should 


contact  Ms.  Patricia  Norris  by 
telephone,  fax  machine,  or  mail  as 
shown  below  and  as  soon  as  possible  at 
least  4  days  before  the  meeting.  The 
Chair  will  reserve  time  for  presentations 
by  persons  requesting  to  speak  and  asks 
that  oral  statements  be  limited  to  five 
minutes.  The  order  of  persons  wanting 
to  make  a  statement  will  be  assigned  in 
the  order  in  which  requests  are 
received.  Individuals  unable  to  make 
oral  presentations  can  mail  or  fax  their 
written  comments  to  the  NBAC  staff 
office  at  least  five  business  days  prior  to 
the  meeting  for  distribution  to  the 
Commission  and  inclusion  in  the  public 
record.  The  Commission  also  accepts 
general  comments  at  its  website  at 
bioethics.gov.  Persons  needing  special 
assistance,  such  as  sign  language 
interpretation  or  other  special 
accommodations,  should  contact  NBAC 
staff  at  the  address  or  telephone  number 
listed  below  as  soon  as  possible. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Patricia  Norris,  National  Bioethics 
Advisory  Commission,  6100  Executive 
Boulevard,  Suite  5B01 ,  Rockville, 
Maryland  20892-7508,  telephone  301- 
402-4242,  fax  number  301-480-6900. 

Dated:  September  28, 1999. 
Eric  M.  Meslin, 
Executive  Director, 

National  Bioethics  Advisory  Commission. 
[FR  Doc.  99-25735  Filed  10-1-99;  8:45  ami 
BILUNG  CODE  41S0-17-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[INFO-9»-43] 

Proposed  Data  Collections  Sulamitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506  (c)  (2)  (A)  of  the 
Paperwork  reduction  Act  of  1995,  the 
Center  for  Disease  Control  and 
Prevention  is  providing  opportunity  for 
public  comment  on  proposed  data 
collection  projects.  To  request  more 
information  on  the  proposed  projects  or 
to  obtain  a  copy  of  {he  data  collection 
plans  and  instruments,  call  the  CDC 
Reports  Clearance  Officer  on  (404)  639- 
7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 


Form  A  ... 
Form  B  ... 
Form  C  ... 
Form  E  ... 
Form  G  ... 

Total 
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proposed  collection  of  information;  (c) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  Ways  to  minimize  the 
burden  of  the  collection  of  infonnation 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Proiects 

Multi-Center  Cohort  Study  to  Assess 
the  Risk  and  Consequences  of  Hepatitis 


C  Virus  Transmission  from  Mother  to 
Infant  (0920-0344)— Renewal— The 
National  Center  for  Infectious  Diseases 
(NCID) — ^The  piupose  of  the  proposed 
study  is  (1)  To  determine  the  incidence 
of  vertical  hepatitis  C  virus  (HCV) 
transmission,  (2)  To  assess  risk  factors 
for  vertical  HCV  transmission,  (3)  To 
assess  the  clinical  course  of  disease 
among  infants  with  HCV  infection,  and 
(4)  To  assess  diagnostic  methods  for 
detecting  HCV  infection  in  infants.  HCV 
is  a  blood-borne  pathogen  and  is  the 
major  etiologic  agent  of  what  was 
previously  referred  to  as  parenterally- 
transmitted  non-A,  non-B  hepatitis. 
Diagnostic  tests  for  HCV  infection  have 
recently  been  developed  and  HCV  has 


been  demonstrated  to  accoimt  for  about 
20%  of  all  cases  of  viral  hepatitis  in  the 
United  States.  Virtually  all  adults  with 
acute  HCV  infection  may  become 
chronically  infected  and  50%-60%  may 
develop  chronic  liver  disease  with 
persistently  elevated  liver  enzymes.  Of 
adults  with  chronic  Uver  disease,  30%- 
60%  may  develop  chronic  active 
hepatitis  and  5%-20%  may  develop 
cirrhosis  within  five  years  after  illness 
onset.  HCV  is  also  a  major  contributing 
cause  of  hepatocellular  carcinoma.  An 
estimated  8,000-10,000  chronic  liver 
disease  deaths  per  year  in  the  United 
States  are  attributable  to  HCV  infection. 
There  are  no  costs  to  respondents  other 
than  their  time  to  participate. 


Form  name 


No.  of  re- 
spondents 


No.  responses 
per  respond- 
ent 


Burden 
hours  per 
respondent 


Total  burden 
hours 


Form  A 
Form  B 
Form  C 
Form  E 
Form  G 


300 
1200 
300 
300 
300 


0.25 
0.25 
0.10 
0.25 
0.10 


75 

300 

30 

75 

240 


Total 


720 


2.  Chronic  Fatigue  Sjmdrome  (CFS) 
Surveillance  and  Related  Studies, 
Prevalence  and  Incidence  of  Fatiguing 
Illness  in  Sedgewrick  Coimty,  Kansas 
(0920-0401)— Renewal— The  National 
Center  for  Infectious  Diseases  (NCID) — 
A  Population-Based  CFS  Study  was 
done  previously  in  Kansas  in  1997.  Data 
from  this  cross-sectional,  random-digit- 
dial  siirvey  of  prolonged  fatiguing 


illness  in  Wichita,  Kansas  will  be  added 
to  the  data  previously  obtained  during 
the  past  24-months  from  this 
population. 

The  proposed  study  continues  the 
Sedgwick  County  study  using  identical 
methodology  and  data  collection 
instruments.  Beginning  with  a  random- 
digit-dial  telephone  survey  to  identify 
previously  identified  fatigued  and  non- 


fatigued  individuals,  followed  by  a 
detailed  telephone  interview  to  obtain 
additional  data  on  participants'  health 
status  during  the  last  12-month  period. 
Study  objectives  remain  to  refine 
estimates  of  CFS  in  Wichita,  identify 
similarities  and  differences  among 
fatigued  and  non-fatigued  subjects  and 
to  describe  the  clinical  coiu^e  of 
fatiguing  illness  in  this  population. 


Respondents 


No.  of 
respondents 


No.  of 
responses/ 
respondent 


Average  bur- 
den/respondent 
(in  hrs.) 


Total  burden 
(in  hrs.) 


Individuals  screened  ... 
Individuals  interviewed 

Total 


4,500 
4,500 


0.083 
0.25 


374 
1,125 


1.499 


Nancy  Cheal, 

Acting  Associate  Director  for  Policy, 
Planning,  and  Evaluation,  Centers  for  Disease 
Control  and  Prevention  (CDC). 
(PR  Doc.  99-25683  Filed  10-1-99:  8:45  am] 

SaUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

Availability  of  Funda  for  Loan 
Repayment  Program  for  Repayment  of 
Healtti  Professiona  Educational  Loana 

AGENCY:  Indian  Health  Service,  HHS. 


action:  Notice. 


summary:  The  Administrations  budget 
request  for  fiscal  year  (FY)  2000 
includes  $11,000,000  for  the  hidian 
Health  Service  Loan  Repayment 
Program  for  health  professions 
educational  loans  (undergraduate  and 
graduate)  in  return  for  full-time  clinical 
service  in  Indian  health  programs.  It  is 
anticipated  that  $11,000,000  will  be 
available  to  support  approximately  275 
competing  awards  averaging  $40,000 
per  award. 

This  program  annoimcement  is 
subject  to  tibe  appropriation  of  funds. 
This  notice  is  being  published  early  to 


coincide  with  the  recruitment  activity  of 
the  IHS,  which  competes  with  other 
Government  and  private  health 
management  organizations  to  employ 
qualified  health  professionals.  Funds 
must  be  expended  by  September  30  of 
the  fiscal  year.  This  program  is 
authorized  by  Section  108  of  the  Indian 
Health  Care  Improvement  Act  (IHCIA) 
as  amended,  25  U.S.C.  1601  et  seq.  The 
IHS  invites  potential  applicants  to 
request  an  application  for  participation 
in  the  Loan  Repayment  Program. 
DATES:  Applications  for  the  FY  2000 
Loan  Repayment  Program  will  be 
accepted  and  evaluated  monthly 
beginning  January  14,  2000,  and  will 
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continue  to  be  accepted  each  month 
thereafter  until  all  funds  are  exhausted. 
Subsequent  monthly  deadline  dates  are 
scheduled  for  Friday  of  the  second  full 
week  of  each  month.  Notice  of  awards 
will  be  mailed  on  the  last  working  day 
of  each  month. 

Applicants  selected  for  participation 
in  the  FY  2000  program  cycle  will  be 
expected  to  begin  their  service  period 
no  later  than  September  30,  2000. 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

1.  Received  on  or  before  the  deadline 
date;  or 

2.  Sent  on  or  before  the  deadline  date. 
(Applicants  should  request  a  legibly 
dated  U.S.  Postal  Service  post  mark  or 
obtain  a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  are 
not  acceptable  as  proof  of  timely 
mailing.) 

Applications  received  after  the  monthly 
closing  date  will  be  held  for 
consideration  in  the  next  monthly 
funding  cycle.  Applicants  who  do  not 
receive  funding  by  September  30,  2000, 
will  be  notified  in  writing. 
FOAM  TO  BE  USED  FOR  APPLICATION: 
Applications  will  be  accepted  only  if 
they  are  submitted  on  the  form  entitled 
"Application  for  the  Indian  Health 
Service  Loan  Repajrment  Program," 
identified  with  the  Office  of 
ivfanagement  and  Budget  approval 
nimiber  of  0MB  #0917-0014  (expires 
11/30/99). 

ADDRESSES:  Application  materials  may 
be  obtained  by  calling  or  writing  to  the 
address  below.  In  addition,  completed 
applications  should  be  returned  to:  IHS 
Loan  Repayment  Program,  12300 
Twinbrook  Parkway — Suite  100, 
Rockville,  Maryland  20852,  PH:  301/ 
443-3396  [between  8:00  a.m.  and  5:00 
p.m.  (EST)  Monday  through  Friday, 
except  Federal  holidays). 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  address  inquiries  to  Mr.  Charles 
Yepa,  Chief,  IHS  Loan  Repayment 
Program,  Twinbrook  Metro  Plaza — Suite 
100, 12300  Twinbrook  Parkway, 
Rockville,  Maryland  20852,  PH:  301/ 
443-3396  [between  8:00  a.m.  and  5:00 
p.m.  (EST)  Monday  through  Friday, 
except  Federal  holidays). 
SUPPLEMENTARY  INFORMATION:  Section 
108  of  the  IHCIA,  as  amended  by  Public 
Laws  100-713  and  102-573,  authorizes 
the  IHS  Loan  Repayment  Program  and 
provides  in  pertinent  part  as  follows: 

The  Secretary,  acting  through  the  Service, 
shall  establish  a  program  to  be  known  as  the 
Indian  Health  Service  Loan  Repayment 
Program  (hereinafter  referred  to  as  the  "Loan 
Repayment  Program")  in  order  to  assure  an 
adequate  supply  of  trained  health 


professionals  necessary  to  maintain 
accreditation  of,  and  provide  health  care 
services  to  Indians  through,  Indian  healh 
programs. 

Section  4(n)  of  the  IHQA,  as  amended  by 
the  Indian  Health  Care  Improvement 
Technical  Corrections  Act  of  1996,  Pub.  L. 
104-313,  provides  that: 

"Health  Profession"  means  allopathic 
medicine,  family  medicine,  internal 
medicine,  pediatrics,  geriatric  medicine, 
obstetrics  and  gynecology,  pediatric 
medicine,  nursing,  public  health  nursing, 
dentistry,  psychiatry,  osteopathy,  optometry, 
pharmacy,  psychology,  public  healdi,  social 
work,  marriage  and  family  therapy, 
chiropractic  medicine,  environmental  health 
and  engineering,  an  allied  health  profession, 
or  any  other  health  profession. 

For  the  purposes  of  this  program,  the 
term  "Indian  health  program"  is  defined 
in  Section  108(a)(2)(A),  as  follows: 
*  *  *  any  health  program  or  facility 
funded,  in  whole  or  in  part,  by  the  IHS 
for  the  benefit  of  American  Indians  and 
Alaska  Natives  and  administered: 

a.  Directly  by  the  service;  or 

b.  By  any  Indian  tribe  or  tribal  or 
Indian  organization  pursuant  to  a 
contract  under: 

(1)  The  Indian  Self-Determination 
Act;  or 

(2)  Section  23  of  the  Act  of  April  30, 
1908,  (25  U.S.C.  47),  popularly  knovim 
as  the  Buy  Indian  Act;  or 

(3)  By  an  urban  Indian  organization 
pursuant  to  Title  V  of  this  act. 

Applicants  may  sign  contractual 
agreement  with  the  Secretary  for  2 
years.  The  IHS  will  repay  all,  or  a 
portion  of  the  applicant's  health 
profession  educational  loans 
(undergraduate  and  graduate)  for  tuition 
expenses  and  reasonable  educational, 
and  living  expenses  in  amoimts  up  to 
$20,000  per  year  for  each  year  of 
contracted  service.  Payments  will  be 
made  annually  to  the  participant  for  the 
purpose  of  repaying  his/her  outstanding 
health  profession  educational  loans. 
Repayment  of  health  profession 
education  loans  will  be  made  to  the 
participant  within  120  days  after  the 
entry-on-duty  of  the  participant  has 
been  confirmed  by  the  Indian  Health 
Service  Loan  Repajrment  Program. 

The  Secretary  must  approve  the 
contract  before  the  disbursement  of  loan 
repayments  can  be  made  to  the 
participant.  Participants  will  be 
required  to  fulfill  their  contract  service 
agreements  through  full-time  clinical 
practice  at  an  Indian  health  program  site 
determined  by  the  Secretary.  Loan 
repayment  sites  are  characterized  by 
physical,  cultural,  and  professional 
isolation,  and  have  histories  of  frequent 
staff  turnover.  All  Indian  health 
program  sites  are  annually  prioritized 
with  the  Agency  by  discipline,  based  on 
need  or  vacancy. 


All  health  professionals  will  receive 
up  to  $20,000  per  year  regardless  of 
their  length  of  contract.  Where  the 
amount  of  the  Loan  Repayment  Program 
award  may  result  in  an  increase  in 
Federal  income  tax  liability,  the  IHS 
will  pay  an  additional  20  percent  of  the 
participant's  total  loan  repayments  to 
the  Internal  Revenue  Service  for  the 
increased  tax  liability. 

Ptirsuant  to  Section  108(b),  to  be 
eligible  to  participate  in  the  Loan 
Repayment  Program,  an  individual 
must: 

(1)  A.  be  enrolled: 

(i)  in  a  coiu-se  of  study  or  program  in 
an  accredited  institution,  as  determined 
by  the  Secretary,  within  a  State  and  be 
scheduled  to  complete  such  course  of 
study  in  the  same  year  such  individual 
applies  to  participate  in  the  Loan 
Repayment  Program.  (This  includes  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwedth  of  the  Northern  Mariana 
Islands,  the  Virginia  Islands,  Guam, 
American  Samoa,  the  Federated  States 
of  Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Paula);  or 

(ii)  in  an  approved  graduate  training 
program  in  a  health  profession;  or 

B.Jiave  a  degree  in  a  health  profession 
and  a  license  to  practice;  AND 

(2)  A.  be  eligible  for,  or  hold  an 
appointment  as  a  Commissioned  Officer 
in  the  Regular  or  Reserve  Corps  of  the 
Public  Health  Service;  or 

B.  be  eligible  for  selection  for  civilian 
service  in  the  Regular  or  Reserve  Corps 
of  the  Public  Health  Service;  or 

C.  meet  the  professional  standards  for 
civil  service  employment  in  the  IHS;  or 

D.  be  employed  in  an  Indian  health 
program  without  service  obligation; 
AND 

(3)  submit  to  the  Secretary  an 
application  and  contract  to  the  Loan 
Repayment  Program;  AND 

(4)  sign  and  submit  to  the  Secretary, 
a  written  contract  agreeing  to  accept 
repayment  of  educational  loans  and  to 
serve  for  the  applicable  period  of 
obligated  service  in  a  priority  site  as 
determined  by  the  Secretary;  AND 

(5)  sign  an  affidavit  attesting  to  the 
fact  that  they  have  been  informed  of  the 
relative  merits  of  the  U.S.  Public  Health 
Service  Commissioned  Corps  and  the 
Civil  Service  as  employment  options. 

Once  the  applicant  is  approved  for 
participation  in  the  Loan  Repayment 
Program,  the  applicant  will  receive 
confirmation  of  his/her  loan  repayment 
award  and  the  duty  site  at  which  he/she 
will  serve  his/her  loan  repayment 
obligation. 

The  IHS  has  identified  the  positions 
in  each  Indian  health  program  for  which 
there  is  a  need  or  vacancy  and  ranked 
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those  positions  in  order  of  priority  by 
developing  discipline-specific 
prioritized  lists  of  sites.  Ranking  criteria 
for  these  sites  include  the  following: 

•  Historically  critical  shortages 
caused  by  frequent  staff  turnover; 

•  Current  unmatched  vacancies  in  a 
Health  Profession  Discipline; 

•  Projected  vacancies  in  a  Health 
Profession  Discipline; 

•  Ensuring  that  the  staffing  needs  of 
Indian  health  programs  administered  by 
an  Indian  tribe  or  tribal  or  health 
organization  receive  consideration  on  an 
equal  basis  with  programs  that  are 
administered  directly  by  the  Service; 
and 

•  Giving  priority  to  vacancies  in 
Indian  healdi  programs  that  have  a  need 
for  health  professionals  to  provide 
health  care  services  as  a  result  of 
individuals  having  breached  Loan 
Repayment  Program  contracts  entered 
into  imder  this  section. 

•  Consistent  with  this  priority 
ranking,  in  determining  applications  to 
be  approved  and  contracts  to  be 
accepted,  the  IHS  will  give  priority  to 
applications  made  by  American  Indians 
and  Alaska  Natives  andio  individuals 
recruited  through  the  efforts  of  Indian 
tribes  or  tribal  or  Indian  organizations. 

•  Funds  appropriated  for  the  LRP  in 
FY  2000  will  be  distributed  among  the 
health  professions  as  follows: 
allopathic/osteopathic  practitioners  will 
receive  30  percent,  registered  nurses  15 
percent,  mental  health  professionals  10 
percent,  dentists  15  percent, 
pharmacists  12.5  percent,  optometrists 
7.5  percent,  physician  assistants  5 
percent,  other  professions  5  percent. 
This  requirement  does  not  apply  if  the 
number  of  applicants  from  these  groups, 
respectively,  is  not  sufficient  to  meet  the 
requirement. 

•  The  IHS  will  give  priority  in 
funding  among  health  professionals  to 
physicians  in  the  following  priority 
specialities:  anesthesiology,  emergency 
room  medicine,  general  surgery, 
obstetrics/gynecology,  ophthalmology, 
orthopedic  surgery,  otolaryngology/ 
otorhinolaryngology,  psychiatry, 
radiology  and  dentisty.  Funding  for 
these  priority  specialties  is  within  the 
30  percent  established  for  allopathic/ 
osteopathic  practitioners. 

The  following  factors  are  equal  in 
weight  when  applied,  and  are  applied 
when  all  other  criteria  are  equal  and  a 
selection  must  be  made  between 
applicants. 

One  or  all  of  the  following  factors  may 
be  applicable  to  an  applicant,  and  the 
applicant  who  has  the  most  of  these 
factors,  all  other  criteria  being  equal, 
would  be  selected. 


•  An  applicant's  length  of  current 
employment  in  the  IHS,  tribal,  or  urban 
progranL 

•  Availability  for  service  earlier  than 
other  applicants  (first  come,  first 
served);  and 

•  Date  the  individual's  application 
was  received. 

Any  individual  who  enters  this 
program  and  satisfactorily  completes  his 
or  her  obligated  period  of  service  may 
apply  to  extend  his/or  contact  on  a  year- 
by-year  basis,  as  determined  by  the  IHS. 
Participants  extending  their  contract 
will  receive  up  to  the  maximum  amoimt 
of  $20,000  per  year  plus  an  additional 
20  percent  for  Federal  Withholding. 
Participants  who  were  awarded  loan 
repayment  contracts  prior  to  FY  2000 
will  be  awarded  extensions  up  to  the 
amount  of  $30,000  a  year  and  31  percent 
in  tax  subsidy  if  funds  are  available,  and 
will  not  exceed  the  total  of  the 
individual's  outstanding  eligible  health 
profession  educational  loans. 

Any  individual  who  owes  an 
obligation  for  health  professional 
service  to  the  Federal  Government,  a 
State,  or  other  entity  is  not  eligible  for 
the  Loan  Repayment  Program  imless  the 
obligation  will  be  completely  satisfied 
before  they  begin  service  imder  this 
program. 

This  program  is  not  subject  to  review 
under  Executive  Order  12373. 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.164. 

Dated:  September  28, 1999. 
Michel  E.  Lincoln, 
Acting  Director. 

[PR  Doc.  99-25696  Filed  10-10-99;  8:45  am] 
BILLING  COOE  4160-1ft-« 


DEPARTMEtfT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

Record  of  Decision  for  Issuance  of  an 
Endangered  Species  Permit  To  Allow 
Incidental  Take  of  the  Endangered 
Kamer  Blue  Butterfly  in  Wisconsin 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Record  of  decision. 

SUMMARY:  Notice  is  hereby  given  that 
the  Fish  and  Wildlife  Service  (Service) 
has  decided  to  issue  a  permit  to  allow 
incidental  take  of  the  endangered 
Kamer  blue  butterfly  [Lycaeides  melissa 
samuelis)  within  the  State  of  Wisconsin. 
The  permit  is  issued  under  the  authority 
of  section  10(a)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (ESA), 
for  a  duration  of  10  years.  Issuance  of 
this  permit  allows  for  implementation  of 
the  Statewide  Habitat  Conservation  Plan 


(HCP)  for  Kamer  Blue  Butterfly  in 
Wisconsin.  Alternative  A.  as  analyzed 
by  the  Environmental  Impact  Statement 
(EIS),  allows  for  implementation  of  a 
consolidated,  statewide  plan  designed 
to  conserve  butterfly  habitat  while 
carrying  out  otherwise  lawful  land  use 
activities  on  public  and  private  lands. 
The  lead  applicant  is  the  Wisconsin 
Department  of  Natural  Resources  (DNR). 
hi  addition,  25  Partners  to  the  HCP  wHl 
work  together  to  implement  this  plan. 
This  decision  is  based  upon  information 
and  analysis  foimd  in  the  HCP, 
Implementing  Agreement,  Partner 
Species  and  Habitat  Conservation 
Agreements,  EIS,  and  comments  from 
the  public  on  the  HCP/EIS.  This  Record 
of  Decision  was  prepared  in  accordance 
with  the  Council  on  Environmental 
Quality  Regulations  (40  CFR  1505.2). 
SUPPLEMENTARY  INroRMATION: 

Background 

The  listing  of  the  Kamer  blue 
butterfly  on  December  14, 1992,  and  the 
attending  prohibition  on  "take"  of  the 
butterfly  or  its  habitat  posed  a  restraint 
on  many  land  uses  and  land 
management  activities  in  Wisconsin.  In 
order  to  avoid  violation  of  Section  9  of 
the  ESA,  non-Federal  landowners  must 
obtain  a  Section  10(a)(1)(B)  permit  to 
authorize  incidental  take  of  FederaUy 
listed  species.  Beginning  in  1994,  the 
DNR  spearheaded  an  effort  to  address 
land  use  issues  throughout  Wisconsin 
through  the  development  of  a  statewide 
HCP. 

On  April  1, 1999,  the  Service  received 
an  application  for  an  incidental  take 
permit  imder  the  ESA  from  the 
Wisconsin  DNR.  The  appUcation  was 
submitted  on  behalf  of  a  partnership  of 
26  landowners  that  include  state 
agencies,  county  forest  departments, 
industry,  a  conservation  organization, 
and  others.  In  accordance  with  the 
regulations,  an  HCP  accompanied  the 
permit  application.  In  addition,  the  DNR 
prepared  the  EIS  that  accompanied  this 
HCP,  in  coordination  with  the  Service. 
A  Federal  Register  Notice  announcing 
receipt  of  the  permit  application,  and 
soliciting  comments  on  the  application, 
was  published  on  April  14, 1999.  In 
addition,  notices  regarding  the 
availability  of  the  draft  and  final  EIS 
were  published  on  April  16,  May  7,  and 
July  2, 1999.  Seven  comments  were 
received  during  the  public  interest 
review  and  responses  to  those 
comments  were  incorporated  into  the 
final  EIS. 

Description  of  Proposal 

The  application  for  an  incidental  take 
permit  (ITP)  seeks  authorization  for  take 
of  the  Kamer  blue  butterfly  in 
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conjunction  with  a  variety  of  land  use 
and  land  management  activities 
throughout  the  species  range  in 
Wisconsin.  These  activities  include 
forestry  practices,  utility  right-of-way 
management,  transportation 
management,  agricultural  practices, 
recreation  management,  and  barrens, 
prairie,  and  savanna  management.  A 
strong  commitment  to  adaptive 
management  and  monitoring  provides 
for  changing  practices  over  time  to 
ensure  long-term  conservation  of  the 
species.  In  addition,  the  HCP 
incorporates  an  innovative  Participation 
Plan  that  allows  other  landowners  to 
become  party  to  the  permit  and 
encourages  private  landowner 
participation  in  conservation  of  the 
Kamer  blue  butterfly  on  a  voluntary 
basis. 

The  project  area  encompasses  the 
entire  State  of  Wisconsin.  However,  the 
High  Potential  Range  of  the  butterfly 
encompasses  7  million  acres  within 
Wisconsin,  and  that  is  the  area  where 
there  is  a  potential  to  "take"  the 
butterfly.  Within  that  range,  partners 
have  established  a  goal  of  no-net-loss 
(and  possibly  a  gain]  of  suitable  Kamer 
blue  butterfly  habitat  which  will  be 
accomplished  with  a  variety  of 
conservation  strategies.  Management  of 
forestry  tracts,  for  example,  will  include 
pre-treatment  surveys  to  determine 
whether  butterflies  are  present  and,  if 
present,  treatments  such  as  cutting  or 
removal  of  understory  will  be  carried 
out  to  allow  for  the  movement  of 
butterflies  into  newly  created  early 
successional  habitat.  In  other  words, 
new  habitat  will  become  available  for 
occupation  as  the  older  forest  becomes 
less  suitable.  The  effect  of  this  type  of 
forestry  management  will  be  to  create  a 
shifting  mosaic  of  habitat  capable  of 
supporting  the  butterfly.  Another 
example  of  a  conservation  strategy 
designed  to  enhance  conservation  of 
Kamer  blue  butterflies  involves 
managing  of  utility  rights-of-way.  In 
these  circiunstances,  butterflies  are 
conserved  by  mowing  at  certain  heights 
that  minimize  harm  to  eggs  or  larva  or 
by  restricting  use  of  certain  types  of 
pesticides  that  are  more  harmful  to 
lepidopterans.  Through  changing 
techniques  for  managing  the  R-O-W 
corridors,  the  utility  partners  have 
minimized  harm  to  the  butterfly  and,  in 
many  cases,  will  create  or  maintain 
habitat  that  is  needed  for  their  existence 
in  those  R-O-Ws.  Overall,  a  variety  of 
conservation  strategies  serve  to  create  a 
disturbance  dependent  landscape  that 
must  exist  for  the  continued  survival  of 
this  species. 

The  DNR  is  the  lead  applicant  for  this 
effort  and  is  committed  to  providing 


administrative  oversight  during 
implementation  of  this  HCP.  Twenty- 
five  partners  to  the  HCP  have  entered 
into  legally  binding  Species  and  Habitat 
Conservation  Agreements  (SHCA)  with 
the  DNR.  These  SHCAs  outline  the 
conservation  and/or  recovery  measures 
that  each  Partner  will  take  to  reach  the 
goals  of  the  HCP.  In  addition,  the  DNR 
has  developed  an  SHCA  to  outline  what 
will  be  done  on  DNR  properties  to  both 
conserve  and  recover  the  butterfly. 
Processes  for  inclusion  of  future 
partners  are  included  in  the  HCP.  The 
ITP  application  requested  a  permit  for  a 
10-year  period. 

The  HCP  was  submitted  in 
accordance  with  the  regulations  at  50 
CFR  Part  17.22(b)(l)(iii).  The  Service 
determined  that  the  HCP  met  statutory 
requirements  and  based  its  decision  to 
issue  an  FTP  on  the  following  analysis. 

ESA  Section  10(aH2)(A)  HCP  Criteria 

1.  The  Impact  That  Will  Likely  Result 
From  Such  Taking 

The  HCP/EIS,  Implementing 
Agreement,  and  associated  SHCAs 
adequately  describe  the  proposed 
activities  and  the  anticipated  impact  on 
the  Kamer  blue  butterfly  and  its  habitat 
within  the  project  area.  Due  to  the 
nature  of  the  species,  disturbance  of  the 
landscape  is  necessary  for  continued 
siuvival.  The  activities  that  are 
anticipated  to  take  the  butterfly  vtrill  be 
the  same  activities  that  will  ensure 
availability  of  suitable  habitat.  In  other 
words,  the  take  of  individuals  will  occiu- 
during  land  management/land 
disturbance  activities,  but  the 
disturbance  must  occur  for  the  habitat  to 
remain  suitable.  The  Kamer  blue 
butterfly  will  benefit  at  a  population 
level  at  those  sites  in  spite  of  the  take 
of  individuals  during  the  manipulation 
of  the  landscape.  Failure  to  manage 
habitats  across  the  Wisconsin  landscape 
would  actually  result  in  loss  of  Kamer 
blue  butterflies  due  to  loss  of  their 
habitat  through  natural  succession.  The 
HCP  and  SHCAs  provided  sufficient 
information  for  the  Service  to  evaluate 
the  impacts  of  the  proposed  activities. 
The  Service's  analysis  of  the  project 
impact  is  described  its  Biological 
Opinion  on  the  issuance  of  an 
Incidental  Take  Permit,  dated 
September  16, 1999. 

2.  The  Steps  That  Will  Be  Taken  To 
Monitor,  Minimize,  and  Mitigate  Such 
Impacts,  The  Funding  That  Will  Be 
Available  To  Implement  Such  Steps, 
and  the  Procedures  To  Be  Used  To  Deal 
With  Unforeseen  Circumstances 

The  applicant's  HCP,  along  with  the 
partner  SHCA's,  provide  measures  to 


avoid  or  minimize  harm  to  individuals, 
mitigation  measures  to  compensate  for 
unavoidable  losses,  and  a  monitoring 
program  to  assure  that  suitable  habitat  is 
maintained  to  achieve  a  goal  of  no-net- 
loss  throughout  the  documented  range 
in  Wisconsin.  The  HCP  provides 
adequate  funding  and  includes 
measures  to  ensure  implementation  of 
the  HCP  components. 

Conservation  measures  include 
management  of  forest  habitats  in  a 
manner  that  creates  a  shifting  mosaic  of 
available  habitat,  management  of  rights- 
of-way  to  minimize  harm  to  individuals 
during  mowing  and  pesticide 
application,  and  creation  of  suitable 
habitats  across  the  landscape  which 
contribute  to  recovery  of  the  Kamer  blue 
butterfly.  In  addition,  manipulation  of 
existing  Kamer  blue  butterfly  habitat  in 
a  manner  that  does  not  allow  for 
regeneration  must  meet  certain  criteria. 
Larger  landowners,  for  example,  must 
mitigate  for  permanent  loss  of  habitat. 

In  order  to  assure  that  the  goal  of  no- 
net-loss is  achieved,  the  DNR  and  HCP 
Partners  have  designed  a  monitoring 
program  that  will  measure  the  outcome 
of  land  treatments  through  pre- 
treatment  surveys  and  post-treatment 
surveys,  research,  and  annual 
monitoring  of  a  representative  sample  of 
all  known  element  occurrences  of  the 
Kamer  blue  butterfly.  The  DNR  is 
prepared  to  share  Natural  Heritiige  Data 
with  the  Service  and  the  Service  will  be 
fully  able  to  participate  in  oversight 
activities,  site  visits,  and  HCP 
committee  activities  as  the  DNR  and 
Partners  move  into  implementation  of 
this  HCP.  If  the  expected  outcome  of 
land  management  activities  is  not  met 
(i.e.,  no-net-loss),  the  HCP  Partnership  is 
committed  to  using  adaptive 
management  to  address  the  need  to 
change  their  activities  to  be  consistent 
with  conservation  of  the  butterfly. 

The  treatment  of  unforeseen 
circumstances  in  the  HCP  is  consistent 
with  the  Service's  Habitat  Conservation 
Plan  Assurances  ("No  Surprises")  Rule, 
dated  Febmary  23, 1998. 

3.  Alternative  Actions  To  The  Taking 
the  Applicant  Considered  and  the 
Reasons  Such  Alternatives  Are  Not 
Proposed  To  Be  Utilized 

Alternatives  to  the  proposed  project 
are  described  in  the  HCP.  Due  to  the 
nature  of  the  project  (consolidated, 
statewide  plan),  alternatives  other  than 
a  statewide  HCP  were  limited  to  an  HCP 
with  mitigation  banking,  a  reduced 
scope  HCP  and  no  action.  The  DNR  took 
the  lead  to  develop  a  statewide  plan, 
along  with  multiple  partners,  to  enable 
Wisconsin  to  conserve  this  species  on  a 
scale  that  will  provide  for  more  long- 
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term  benefits  and  regulatory  certainty  to 
the  citizens  of  Wisconsin.  All  of  the 
other  alternatives  would  result  in  the 
processing  of  multiple  permits  by  the 
Service,  in  response  to  multiple 
landowner  needs.  Alternatives  to  the 
proposed  project  would  either  not 
accomplish  the  anticipated  benefit  that 
will  be  gained  as  a  result  of  large-scale 
conservation  effort,  or  were  more 
injurious  to  Kamer  blue  butterflies 
through  lack  of  action  (disturbance)  on 
the  landscape.  As  described  above,  the 
Kamer  blue  butterfly  is  dependent  upon 
a  landscape  that  requires  disturbance. 
Since  natural  processes  such  as  fire  are 
not  part  of  today's  landscape,  the  habitat 
must  be  actively  managed  to  maintain 
an  early  successional  component  for 
this  species.  The  no  action  alternative 
would  result  in  long-term  harm  to  the 
butterfly  population  due  to  the  habitat 
becoming  unsuitable  over  time. 

4.  Other  Measures  That  The  Director 
May  Require  as  Being  Necessary  or 
Appropriate  for  the  Purposes  of  the  Plan 

The  HCP  Partnership  worked  closely 
with  the  Service  in  developing  thi» 
HCP.  Over  a  peripd  of  five  years,  the 
Service  was  able  to  provide  input  on 
appropriate  conservation  measures, 
minimization  of  take,  steps  to  promote 
recovery,  and  legal  and  regulatory 
matters.  The  Partnership  incorporated 
recommended  measures  designed  to 
conserve  the  Kamer  blue  butterfly, 
including  adaptive  management  and 
monitoring  to  ensure  that  anticipated 
goals  are  achieved.  Mitigation  will 
compensate  for  losses  and  the  minimum 
expected  outcome  is  no-net-loss  of 
available  habitat  over  the  10-year  permit 
period.  Positive  outreach  and  education 
efforts  are  expected  to  provide  a  net 
increase  in  available  habitat  over  time, 
although  this  has  not  been  "guaranteed" 
due  to  the  voluntary  nature  of  the 
strategy  to  involve  private  citizens.  A 
follow-up  evaluation  of  this  private 
landowner  strategy  wall  be  conducted 
after  the  HCP  has  been  in  its 
implementation  phase  for  three  years. 

hi  addition  to  the  requirements  that 
an  applicant's  Habitat  Conservation 
Plan  must  meet,  the  Service  is 
responsible  to  assure  that  certain  criteria 
found  at  50  CFR  17.22  (b)(2)  are  met, 
prior  to  issuing  an  incidental  take 
permit.  The  following  paragraphs 
summarize  the  Service's  findings 
relative  to  FTP  issuance  criteria. 

ESA  Section  10(a)(1)(B)  Permit  Issuance 
Criteria 

1 .  The  Take  Will  Be  Incidental 

The  Service  finds  that  the  take  will  be 
incidental  to  otherwise  lawful  activities, 


including  forestry,  utility  right-of-way 
management,  transportation  corridor 
management,  and  other  lawful  activities 
as  reviewed  above.  In  addition,  take  of 
individuals  will  be  primarily  in  the 
context  of  habitat  manipulation  that  is 
beneficial  to  the  long  term  survival  of 
this  species.  Absent  disturbance,  the 
habitat  will  become  unsuitable  due  to 
natural  succession. 

2.  The  Applicant  Will,  to  the  Maximum 
Extent  Practicable,  Minimize  and 
Mitigate  the  Impacts  of  the  Taking 

The  Partners  to  the  HCP  have 
conunitted  to  a  wide  variety  of 
conservation  measures,  outreach 
activities,  adaptive  management,  and 
other  strategies  designed  to  minimize 
harm  to  the  species  and  mitigate  for  any 
unavoidable  losses.  Take  of  3ie  butterfly 
will  primarily  occur  in  a  maimer  that 
can  be  characterized  as  "short-term" 
take,  or  temporary  disturbance  of  habitat 
that  results  in  habitat  improvement  for 
the  butterfly.  Disturbance  of  the 
landscape  will  occur  in  a  pattern 
designed  to  create  a  shifting  mosaic  of 
suitable  Kamer  blue  butterfly  habitat 
over  time.  "Permanent  take,"  in  the 
form  of  habitat  destruction,  will  be 
mitigated.  The  Service's  biological 
opinion  authorized  this  type  of  take  at 
a  level  considered  to  be  reasonable  with 
the  expectation  that  not  much 
"permanent  take"  will  occiu-  imder  this 
FTP.  The  Service  finds  that  the  HCP 
Partnership  has  met  this  criterion  imder 
the  Act  and  has  provided  for  mitigation 
and  minimization  of  take  to  the  full 
extent  requested. 

3.  The  Applicant  Will  Ensure  That 
Adequate  Funding  for  the  HCP  and 
Procedures  To  Deal  With  Unforeseen 
Circumstances  Will  Be  Provided 

The  HCP  Partnership  is  committed  to 
funding  implementation  of  this  Plan. 
The  State  of  Wisconsin,  Department  of 
Natural  Resources,  has  pledged  to  seek 
funding  through  their  budget  processes 
and  has  assured  the  Service  that  they 
will  continue  to  fund  HCP 
implementation  to  the  extent  that  the 
State  Legislating  appropriates  funds. 
The  DNR  has  hired  a  full-time  HCP 
Coordinator  to  oversee  the  HCP. 
Twenty-five  other  partners  have 
committed  to  funding  specific  measures 
that  are  inumerated  in  tiieir  Species  and 
Habitat  Conservation  Agreements. 
During  the  development  of  this  HCP,  the 
DNR  and  partners  committed  dollars  not 
only  in  staff  time,  but  in  funding  of 
research  for  development  of  protocols, 
funding  of  educational  materials,  and 
other  activities. 

The  Service's  HCP  Assurances  ("No 
Surprises")  mle  is  disciissed  in  the  HCP 


and  measures  to  address  changed  and 
unforeseen  circumstances  have  been 
identified.  Adaptive  management  and 
monitoring  will  be  implemented  to 
address  changes  over  the  life  of  the 
permit;  coordination  mechanisms  are  in 
place  to  address  changed  circumstances 
that  could  be  anticipated  at  the  time  of 
HCP  development.  Unforeseen 
circumstances  would  necessitate 
coordination  between  the  Service  and 
the  DNR.  The  DNR  has  committed  to  a 
coordination  process  to  address  such 
circumstances. 

The  Service  has,  therefore, 
determined  that  the  Partnership's 
financial  comniitment(s),  along  with 
their  willingness  to  address  changed 
and  unforeseen  circumstances  in  a 
cooperative  fashion,  is  sufficient  to  meet 
this  criterion. 

4.  The  Take  Will  Not  Appreciably 
Reduce  the  Likelihood  of  the  Survival 
and  Recovery  of  the  Species  in  the  Wild 

The  issuance  of  this  permit  has  been 
reviewed  by  the  Service  under  Section 
7  of  the  Act.  The  biological  opinion 
rendered  a  determination  that  issuance 
of  this  FTP  will  not  jeopardize  the 
continued  existence  of  the  Kamer  blue 
butterfly  in  the  wild.  The  take  that  is 
authorized  through  the  Incidental  Take 
Permit  will  be  largely  unquantifiable 
due  to  the  nature  of  the  action,  that  is, 
"short  term"  taking  associated  with 
habitat  disturbance.  However,  survival 
and  recovery  of  this  species  woidd  be 
impossible  absent  habitat  disturbance 
since  the  species  depends  on  an  early 
successional  plant  community.  Any 
permanent,  long-term  take  will  be 
mitigated.  The  level  of  permanent  take 
has  been  set  at  a  threshold  that  the 
Service  has  determined  is  reasonable. 

5.  Other  Measures  the  Secretary  May 
Require  as  Being  Necessary  or 
Appropriate  for  the  Purposes  of  This 
Plan  Have  Been  Met 

The  Service  and  the  Office  of  the 
Field  Solicitor,  U.S.  Department  of  the 
Interior,  were  involved  in  early 
discussions  regarding  the  HCP, 
Implementing  Agreement,  and  partner 
SHCAs.  The  Service  commented  on 
draft  documents,  participated  on  the 
HCP  team  and  subteams  during  the 
development  phase,  and  worked  closely 
with  the  DNR  to  assure  that 
conservation  of  the  species  would  be 
assured  and  recovery  would  not  be 
jeopardized.  The  HCP  incorporates 
Service  recommendations  for 
minimization  and  mitigation,  as  well  as 
steps  to  monitor  the  effects  of  this  HCP 
and  ensure  success.  Aimual  monitoring 
and  reporting  mechanisms  have  been 
designed  to  ensure  that  changes  to 
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management  strategies  can  be 
implemented  if  the  outcome  of 
proposed  management  regimes  is 
inconsistent  with  the  HCP  goals  for  the 
species.  It  is  the  Service's  position  that 
no  additional  measures  are  required  to 
implement  the  intent  and  purpose  of  the 
HCP. 

National  Environmental  Policy  Act 
Detenninadon  and  Public  Comment 

An  Environmental  Impact  Statement 
(EIS)  was  prepared  to  accompany  this 
HCP  due  to  the  large  scale  of  the  effort 
and  the  Service's  determination  that  this 
HCP  was  precedent  setting.  The  EIS 
analyses  the'Proposed  HCP  and  No 
Action  alternatives  in  detail.  The  EIS 
describes  the  process  that  was  followed 
to  develop  the  HCP,  including  the  input 
of  partners  and  the  interested  public. 

A  Notice  of  Intent  to  prepare  an  EIS 
was  annoimced  in  the  Federal  Register 
on  June  5, 1995.  Public  scoping 
meetings  followed  at  three  locations  in 
Wisconsin.  The  DNR  also  provided 
avenues  for  public  involvement  in  the 
planning  process  and  development  of 
the  HCP.  Many  interests  were 
represented  throughout  the 
development  process.  Once  the  ITP 
application  was  received  by  the  Service, 
an  annoimcement  of  availability  of  the 
draft  EIS  was  made  in  the  Federal 
Register  on  April  16,  1999.  The 
Service's  permit  requirements  also  call 
for  announcement  of  availability  of 
permit  applications.  Therefore,  a  more 
detailed  announcement  was  made  in  the 
April  14, 1999,  Federal  Register  which 
included  a  description  of  the  proposed 
HCP  and  the  EIS  and  included  a  web 
site  address  for  complete 
documentation.  Several  hundred  copies 
of  the  HCP/EIS  were  distributed  to 
interested  parties,  including  those  that 
had  expressed  an  interest  during  the 
development  phase.  An  additional  four 
requests  for  the  HCP/EIS  were  received 
as  a  result  of  the  announcement  of 
availability  of  the  drafts.  Seven 
conmient  letters  were  received  during 
the  public  review  period  and  responses 
to  the  comments  have  been  incorporated 
into  the  document(s).  The 
announcement  of  the  final  EIS  was 
made  on  July  2, 1999. 

Based  on  the  findings  described  in 
this  record  of  decision,  the  Service  has 
decided  to  issue  an  ESA  Section 
10(a)(1)(B)  Incidental  Take  Permit  to  the 
Wisconsin  Department  of  Natural 
Resources  and  HCP  Partnership  for  a 
period  of  10  years. 


Dated:  September  27, 1999. 
William  F.  Hartwig, 

Regional  Director,  Region  3,  U.S.  Fish  and 
Wildlife  Service,  Fort  Snelling,  Minnesota. 
[FR  Doc.  99-25535  Filed  10-1-99;  8:45  am] 

BILXmO  CODE  4310-55-P 


and  EA/HCPs  shoiJd  be  submitted  to 
the  Field  Supervisor,  Ecological 
Services  Field  Office,  Austin,  Texas  at 
the  above  address.  Please  refer  to  permit 
nimiber  TE-016491-0  when  submitting 
comments. 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  an 
Environmental  Assessment/Habitat 
Conservation  Plan  and  Receipt  of 
Application  for  incidental  Take  Permit 
for  Construction  of  T^ro  Single  Family 
Residences  on  0.75  acres  each  of  the 
54.9  acres  Platted  as  the  Diamond  Sicy 
Subdivision  on  City  Parit  Road  In 
Travis  County,  TX 

SUMMARY:  Anthony  Franzetti 
(Applicant)  has  applied  to  the  U.S.  Fish 
and  Wildlife  Service  (Service)  for  an 
incidental  take  permit  pursuant  to 
Section  10(a)  of  the  Endangered  Species 
Act  (Act).  The  Applicant  has  been 
assigned  permit  nimibers  TE-016491-0. 
The  requested  permit,  which  is  for  a 
period  of  30  years,  would  authorize  the 
incidental  take  of  the  endangered 
golden-cheeked  warbler  [Dendroica 
chrysoparia).  The  proposed  take  would 
occur  as  a  result  of  the  construction  and 
occupation  of  two  single  family 
residences  on  City  Park  Road,  Austin, 
Travis  County,  Texas. 

The  Service  has  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  applications.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  until  at  least 
30  days  from  the  date  of  publication  of 
this  notice.  This  notice  is  provided 
pursuant  to  Section  10(c)  of  the  Act  and 
National  Environmental  Policy  Act 
regulations  (40  CFR  1506.6). 
DATES:  Written  comments  on  the 
application  should  be  received  on  or 
before  November  3, 1999. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1306,  Albuquerque,  New  Mexico  87103. 
Persons  wishing  to  review  the  EA/HCP 
may  obtain  a  copy  by  contacting  Scott 
Rowin,  Ecological  Services  Field  Office, 
10711  Burnet  Road,  Suite  200,  Austin, 
Texas  78758  (512/490-0063).  Documents 
will  be  available  for  public  inspection 
by  written  request,  by  appointment 
only,  during  normal  business  hours 
(8:00  to  4:30)  U.S.  Fish  and  Wildlife 
Service,  Austin,  Texas.  Written  data  or 
comments  concerning  the  application(s) 


FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Rowin  at  the  above  Austin 
Ecological  Services  Field  Office. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  golden- 
cheeked  warbler.  However,  the  Service, 
under  limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to,  and  not  the 
purpose  of,  otherwise  lawfiil  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 

Applicant:  Anthony  Franzetti  plans  to 
construct  two  single  family  residences 
on  54.9  acres  platted  as  the  Diamond 
Sky  Subdivision,  on  City  Park  Road 
Austin,  Travis  County,  Texas.  This 
action  will  eliminate  less  than  two  acres 
of  habitat  and  indirectly  impact  less 
than  18  additional  acres  of  golden- 
cheeked  warbler  habitat.  The  applicant 
proposes  to  compensate  for  this 
incidental  take  of  golden-cheeked 
warbler  habitat  by  placing  the  remaining 
balance  of  the  property,  approximately 
53  acres,  in  a  conservation  easement  in 
perpetuity. 

/utematives  to  this  action  were 
rejected  because  not  developing  the 
subject  property  with  federally  listed 
species  present  was  not  economically 
feasible  and  alteration  of  the  project 
design  would  increase  the  impacts. 
Thomas  L.  Bauer, 
Acting  Regional  Director,  Region  2, 
Albuquerque,  New  Mexico. 
(FR  Doc.  99-25684  Filed  10-1-99;  8:45  am] 
BHJJNG  CODE  4S10-«5-P 


DEPARTIMENT  OF  THE  INTERIOR 

nsh  and  Wildlife  Service 

Migratory  Bird  Permits;  Notice  of  Intent 
To  Prepare  Two  Management  Plans 
and  Environmental  Assessments  for 
Take  of  Wild  Peregrine  Falcons 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  intent. 


summary:  The  American  peregrine 
falcon  [Falco  pereghnus  anatum)  was 
removed  from  the  protection  of  the  U.S. 
Endangered  Species  Act  (ESA)  on 
August  25, 1999.  The  arctic  peregrine 
falcon  (F.  p.  tundrius)  was  removed 
from  ESA  protection  in  1994.  Due  to 
their  special  status  as  recently  delisted 
subspecies,  we  intend  to  develop  two 
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joint  State/Federal  management  plans  to 
govern  take  of  wild  peregrine  falcons  (F. 
peregrinus]  in  the  United  States.  We 
will  prepare  Environmental 
Assessments  (EAs)  for  public  review  as 
part  of  the  process.  One  management 
plan  will  address  take  of  peregrine 
falcon  nestlings  in  the  United  States. 
The  other  will  address  take  of  immature 
peregrines  that  originate  in  Alaska, 
Canada,  and  Greenland,  and  migrate 
through  the  contiguous  United  States. 
These  management  plans  will  be 
developed  cooperatively  by  the  Service 
and  the  States  with  input  from  the 
governments  of  Canada,  Greenland,  and 
Mexico.  Once  the  plans  are  completed, 
the  States  will  be  responsible  for 
managing  the  species  within  the 
framework  of  the  plans.  Our  intent  is 
that  these  management  plans  wUl  apply 
only  imtil  the  Service  and  the  States 
agree  that  special  management  is  no 
longer  warranted.  Comments  on 
development  of  harvest  strategies  and 
management  plans  are  solicited  and  will 
be  considered  in  development  of  the 
plans  and  associated  Environmental 
Assessments. 

DATES:  Written  comments  are  requested 
by  November  12, 1999. 
ADDRESSES:  Please  submit  written 
comments  to  the  Chief,  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  4401  North  Fairfax 
Drive,  Room  634,  Arlington,  Virginia 
22203  (fax:  703/358-2272). 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Allen,  Office  of  Migratory  Bird 
Management,  U.S.  Fish  and  Wildlife 
Service,  at  703/358-1714. 
SUPPLEMENTARY  INFORMATION:  Three 
subspecies  of  peregrine  falcon  are 
recognized  in  North  America:  the 
maritime,  or  Peale's  peregrine  (F.  p. 
pealei);  the  tundra,  or  arctic  peregrine; 
and  the  American  peregrine.  The  Peale's 
peregrine  is  a  year  round  resident  of  the 
coastal  areas  of  western  Canada  and 
southern  Alaska  to  the  Aleutians.  It  was 
never  listed  as  endangered  or  threatened 
under  the  ESA.  The  arctic  peregrine 
breeds  in  the  northern  tundra  regions 
from  Alaska  across  Canada  to 
Greenland.  It  was  listed  as  endangered, 
but  breeding  populations  in  North 
America  expanded  considerably  in 
recent  decades,  and  the  subspecies  was 
delisted  in  1994  (October  5,  1994;  59  FR 
50796).  The  American  peregrine 
subspecies  breeds  bom  the  boreal 
forests  of  Alaska  and  Canada  south 
through  the  western  United  States  and 
northern  Mexico.  Numeric  recovery 
goals  for  breeding  pairs  in  southeastern 
Canada  and  the  eastern  United  States 
have  recently  been  met,  and  numbers 
now  exceed  recovery  goals  over  most  of 


its  North  American  range.  We  delisted 
the  American  peregrine  falcon,  and 
removed  the  similarity  of  appearance 
provision  for  fi-ee-flying  peregrines  in 
the  conterminous  states,  on  August  25, 
1999  (64  FR  46542).  That  action  had  the 
effect  of  eliminating  the  Endangered 
Species  Act  prohibitions  against  take  of 
wild-caught  peregrines  for  falconry, 
raptor  propagation,  scientific  collecting, 
and  other  purposes  permittable  under 
the  Migratory  Bird  Treaty  Act.  However, 
except  for  scientific  research,  which 
will  be  considered  on  a  case-by-case 
basis,  and  depredation  permits  issued 
for  public  safety  reasons  at  airports,  we 
have  continued  the  prohibition  on  take 
of  wild  peregrines  until  we  complete 
management  plans  to  govern  harvest. 

Migrant  juvenile  peregrines  were 
captured  by  falconers  along  the  Atlantic 
coast  barrier  islands  annually  for  many 
years  prior  to  1970,  and  migrants  and 
nestlings  were  taken  less  regularly 
elsewhere  in  the  United  States. 
Falconers  would  like  the  use  of  wild 
peregrines  to  resume  now  that 
peregrines  have  met  recovery  goals. 
Although  captive-bred  peregrines  have 
be^n  available  for  falconry  since  1983, 
wild  peregrines  have  not  been  available 
due  to  ESA  restrictions,  except  in 
Alaska  where  a  limited  take  of  Peale's 
peregrines  is  allowed,  and  a  limited  take 
of  arctic  peregrines  has  been  allowed 
since  its  delisting. 

Falconry  is  regulated  imder  a  joint 
State-Federal  permitting  system  (50  CFR 
21.28—21.29).  Regulations  provide  for 
three  progressive  classes  of  falconry 
permits'apprentice,  general,  and  master 
falconer'depending  on  the  individual's 
level  of  experience.  Apprentice 
falconers  may  possess  only  one  raptor  at 
a  time  and  may  take  only  certain 
species,  which  do  not  include  peregrine 
falcons.  General  falconers  may  possess 
two  raptors  at  a  time  and  may  take  no 
more  than  two  from  the  wild  during  any 
12-month  period.  Master  falconers  may 
possess  three  raptors  and  take  no  more 
than  two  from  the  wild  during  any  12- 
month  period.  Federal  and  most  State 
falconry  regulations  permit  the  removal 
from  the  wild  of  non-endangered  raptors 
for  falconry. 

In  anticipation  of  high  interest  in  take 
of  wild  peregrines  for  falconry  following 
the  delisting  of  the  American  peregrine, 
we  have  been  working  with  the  States 
to  develop  harvest  criteria  that  will 
ensure  that  recovery  achieved  under  the 
ESA  is  sustained  and  that  further 
population  growth  is  not  impeded.  We 
will  develop,  cooperatively  with  the 
States,  two  management  plans.  The  first 
plan  will  de»l  with  take  of  nestling 
(eyas)  peregrines  in  the  United  States. 
The  second  plan  will  deal  with  take  of 


juvenile  migrant  (passage)  peregrines. 
Most  migrant  peregrines  will  originate 
in  Canada,  Greenland,  or  Alaska.  The 
management  plans  will  include  (1) 
biological  criteria  for  a  harvest  of 
peregrine  falcons,  (2)  implementation 
criteria  for  the  harvest,  and  (3) 
procedures  for  evaluating  and  adjusting 
harvest  in  an  adaptive-management 
framework.  The  management  plans  will 
provide  overall  guidance  for  take  of 
peregrines.  Within  the  framework 
provided  by  each  plan,  the  States  will 
be  responsible  for  decisions  about 
harvest. 

To  avoid  compromising  the 
restoration  of  peregrine  populations  in 
North  America,  our  preliminary 
objectives  for  the  combined  plans  are: 

(1)  Protect  bom  harvest  to  the  extent 
possible,  nestling  and  dispersing 
juvenile  American  peregrines  from  natal 
areas  in  eastern  Canada  and  eastern 
United  States. 

(2)  Allow  a  conservative  and 
sustainable  level  of  take  of  migrant 
juvenile  peregrines  originating  from  the 
Alaskan  and  Canadian  arctic  and 
Greenland. 

(3)  Allow  a  conservative  and 
sustainable  level  of  take  of  nestling 
peregrines  bom  healthy  populations  in 
the  western  United  States  and  Alaska. 

The  Environmental  Assessments  will 
likely  include  several  alternatives,  such 
as  various  harvest  levels  from  particular 
management  groups.  Possible  harvest 
levels  include  no  take,  take  of  5  percent 
or  10  percent  of  annual  production,  or 
no  restrictions  on  take  beyond  the 
existing  falconry  regulations  (i.e.,  no 
management  plan). 

Because  take  of  nestlings  is  a  United 
States  issue,  we  expect  to  complete  this 
plan  ahead  of  the  plan  for  migrants, 
which  will  require  intomational 
coordination  with  Canada,  Greenland, 
and  Mexico.  We  hope  to  complete  the 
plan  and  EA  for  nestlings  by  spring  and 
for  migrants  by  fall,  2000,  respectively. 

The  Service  has  a  statutory  obligation 
under  the  ESA  to  monitor  the  status  of 
delisted  species  in  cooperation  with  the 
States.  The  purpose  of  the  ESA 
monitoring  plan  is  tc  ensure  that 
recovery  is  sustained.  We  intend  to 
publish  a  draft  ESA  monitoring  plan  for 
the  American  peregrine  falcon  in  the 
Federal  Register  in  the  near  future.  Take 
of  American  peregrines  under  the 
MBTA  pursuant  to  the  management 
plans  that  are  the  subject  of  this  current 
notice  will  be  considered  during  the 
ESA  monitoring  program.  However,  the 
management  plans  under  MBTA,  which 
will  govern  t^e  of  all  North  American 
subspecies  of  peregrine,  and  the 
monitoring  plan  for  the  American 
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peregrine  subspecies  under  ESA  are 
otberwise  unrelated. 

Dated:  September  27, 1999. 
Jamie  Rappaport  Clark, 
Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  99-25734  Filed  10-1-99:  8:45  am] 
BILUNG  COOE  4310-SS-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Servica 

Letters  of  Auttiorization  to  Take  Marine 
Mammals 

agency:  U.S.  Fish  and  Wildlife  Service. 
ACTION:  Notice  of  issuance  of  Letters  of 
Authorization  to  take  marine  mammals 
incidental  to  oil  and  gas  industry 
activities. 


SUMMARY:  In  accordance  with  section 
101(a)(5)(A)  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended,  and 
the  U.S.  Fish  and  Wildlife  Service 
implementing  regulations  (50  CFR 
18.27(f)(3)],  notice  is  hereby  given  that 
Letters  of  Authorization  to  taJce  polar 
bears  and  Pacific  walrus  incidental  to 
oil  and  gas  industry  exploration, 
development,  and  production  activities 
have  been  issued  to  the  following 
companies: 


Company 


BP  Exploration  (Alaska)  Inc. 


Activity 


Development 


Date  issued 


September  10, 1999. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
lohn  W.  Bridges  at  the  U.S.  Fish  and 
Wildlife  Service,  Marine  Mammals 
Management  Office,  1011  East  Tudor 
Road,  Anchorage,  Alaska  99503,  (800) 
362-5148  or  (907)  786-3810. 
SUPPLEMENTARY  INFORMATKW: 

Letters  of  Authorization  were  issued 
in  accordance  with  U.S.  Fish  and 
Wildlife  Service  Federal  Rules  and 
Regulations  "Marine  Mammals; 
Incidental  Take  During  Specified 
Activities  (58  FR  60402;  November  16, 
1993);  modified  and  extended  (60  FR 
42805;  August  17, 1995)." 

Dated:  September  20, 1999. 
Gary  Edwards, 
Acting  Regional  Director 
(FR  Doc.  99-25723  Filed  10-1-99;  8:45  am] 
BILLINQ  COOC  4310-6«-«l 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-962-1410-00-P1 
[AA-14015] 

Notice  for  Publication;  Alaska  Native 
Claims  Selectkm 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(h)(8)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971,  43 
U.S.C.  1601. 1613(h)(8),  will  be  issued 
to  Sealaska  Corporation  for 
approximately  186.77  acres.  The  lands 
involved  are  within  the  Tongass 
National  Forest  in  southeast  Alaska. 

Copper  River  Meridian,  Alaska 

T.  75  S..  R.  82  E.. 

Sees.  21  and  30. 
T.  73  S.,  R.  85  E., 

Sec.  12. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 


consecutive  weeks,  in  the  Juneau 
Empire.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
govenmient  or  regional  corporation, 
shall  have  until  November  3, 1999  to  • 
file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal:  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  part  4,  subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Patricia  A.  Baker, 

Land  Law  Examiner,  Branch  ofANCSA 
Adjudication. 

(FR  Doc.  99-25688  Filed  10-1-99;  8:45  am) 
BILUNG  COOE  4310-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Liind  Management 
[WY-020-122(M)0] 

Nottoe  of  CkMure  to  Camping  at  tlie 
Four  Bear  Trailtiead  and  the  TWin 
Creek  Trailliead  and  Rshing  Access 
Area  and  Notice  of  Seasonal  CkMure 
to  Public  Use  Along  Twin  Creek  Trail 
on  Publk:  Land  in  Park  County,  WY, 
Cody  HeW  Offtoe 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACnON:  Notice  of  closures. 

SUMMARY:  Notice  is  hereby  given  that 
effective  October  4, 1999  thaFour  Bear 
Trailhead  and  the  Twin  Creek  Trailhead 


and  Fishing  Access  Areas  are  closed  to 
camping  year  round.  The  trailheads  are 
located  on  public  lands  administered  by 
the  Bureau  of  Land  Management  (BLM), 
Cody  Field  Office.  The  Four  Bear 
Trailhead  is  located  on  the  north  side  of 
U.S.  Highway  14-16-20  approximately 
19  miles  west  of  Cody  in  Park  County, 
Wyoming.  The  Twin  Creek  Trailhead 
and  Fishing  Access  Site  is  located  on 
the  north  side  of  Park  County  Road  6WX 
approximately  23  miles  west  of  Cody  in 
Park  County,  Wyoming.  This  closure 
also  applies  to  the  public  land 
surrounding  the  developed  sites  as 
described  in  this  notice.  Day  use  is 
allowed  as  well  as  overnight  parking  of 
unattended  vehicles  (including  horse 
trailers). 

This  action  is  being  taken  because  the 
sites  are  small  and  were  designed  to 
serve  as  trailheads  and  parking  areas  for 
fishermen,  hikers,  and  horseback  riders. 
The  sites  and  immediate  surroundings 
are  not  designed  to  provide  camping 
and  aie  not  suitable  for  camping. 
Camping  in  the  parking  lot  woiUd  fill  up 
the  lot  and  would  make  parking  spots 
imavailable  to  persons  seeking  to  use 
the  trailhead.  No  camping  at  either 
location  will  be  allowed  unless 
permitted  by  the  Authorized  Officer 
(BLM  Cody  Field  Manager). 

In  addition,  the  Twin  Creek  Trail  is 
subject  to  a  seasonal  closure.  Easements 
exist  along  the  west  fork  of  Twin  Creek 
allowing  public  access  through  private 
lands  to  the  Shoshone  National  Forest. 
These  easements  are  subject  to  a 
seasonal  closure.  Consistent  with  that 
closure,  the  BLM  portion  of  the  trail  is 
closed  to  all  use  from  January  1  through 
April  30  of  each  year.  This  trail  crosses 
the  South  Fork  of  the  Shoshone  River. 
The  seasonal  closure  is  in  effect  where 
the  trail  begins  on  the  west  side  of  the 
river.  River  bank  access  vtrill  remain 
open  on  both  sides  of  the  South  Fork  of 
the  Shoshone  River  for  activities  such  as 
fishing  and  sightseeing.  The  purpose  of 
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the  seasonal  trail  closure  is  to  protect 
wintering  elk  herds.  No  access  into  this 
area  will  be  allowed  during  the  seasonal 
closure  unless  permitted  by  the 
Authorized  Officer. 

EFFECTIVE  DATES:  The  camping  closure 
will  be  effective  October  4, 1999.  The 
seasonal  trail  closure  will  be  effective 
January  1  through  April  30  of  each  year. 
The  closures  will  remain  in  effect  until 
modified  or  rescinded  by  the 
Authorized  Officer. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  Bye-Jech,  Outdoor  Recreation 
Planner,  or  Michael  Blymyer,  Cody 
Field  Manager,  Cody  Field  Office.  P.O. 
Box  518, 1002  Blackburn  Avenue.  Cody. 
Wyoming  82414-0518.  Telephone  (307) 
587-2216. 

SUPPLEMENTARY  INFORMATION:  The  Four 
Bear  Trailhead  was  constructed  in  1995 
to  meet  access  needs  for  hiking, 
horseback  riding,  and  hunting.  The 
existing  access  from  the  Jim  Mountain 
Trailhead  on  the  Shoshone  National 
Forest  was  no  longer  suitable  for  the 
increasing  visitor  use  due  to  vehicle 
crowding  and  road  safety  issues.  The 
trailhead  and  parking  lot  capable  of 
holding  13  vehicles  with  horse  trailers 
was  constructed  to  relieve  the  access 
pressure  in  the  area.  The  Twin  Creek 
Trailhead  and  Fishing  Access  Site  was 
constructed  during  the  late  summer  and 
fall  of  1997.  Prior  to  the  construction  of 
the  site,  the  htmting  and  horseback 
riding  public  have  used  this  area  as  an 
informal  parking  area  and  trailhead  for 
a  nimiber  of  years.  There  was 
insufficient  room  for  the  pickups  and 
horse  trailers  using  the  area.  The 
vehicles  and  trailers  congregated  on  the 
side  of  the  road  and  created  a  severe 
safety  hazard.  Therefore,  a  site  was 
constructed  with  a  parking  lot  capable 
of  holding  10  vehicles  with  horse 
trailers.  The  site  was  designed  for  day 
use  and  overnight  parking  of  unattended 
vehicles.  There  is  insufficient  room  at 
the  sites  to  provide  camping  facilities. 

The  following  described  BLM- 
administered  lands  are  included  in  this 
camping  closure:  For  the  Four  Bear  area, 
all  BLM  public  lands  north  of  U.S. 
Highway  14-16-20  in  section  18.  T.  52 
N.,  R.  104  W.,  for  the  Twin  Creek  area, 
all  BLM  public  lands  north  of  county 
road  6WX  in  the  northeast  quarter  of 
section  7,  T.  50  N.,  R.  104  W. 

Authority  for  closure  and  restriction 
orders  is  provided  under  43  CFR 
subpart  8364.1.  Violations  of  this 
closure  are  punishable  by  a  fine  not  to 
exceed  $1,000  and  (or)  imprisonment 
not  to  exceed  12  monUis. 


Dated:  September  23,  1999. 
Michael  Blymyer. 

Cody  Field  Manager. 

(PR  Doc.  99-25657  Filed  10-1-99;  8:45  am] 

BILUNG  CODE  4310-22-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[WY-020-1 040-00] 

Seasonal  Use  Closure  for  All  Motorized 
Vehicles  in  the  Carter  Mountain  Area  of 
Critical  Environmental  Concern 
(ACEC),  Park  County,  WY,  Cody  Held 
Office 

AGENCY:  Btireau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  seasonal  closure. 

SUMMARY:  The  Cody  Record  of  Decision 
and  Approved  Resource  Management 
Plan  (RMP),  dated  November  8.  1990, 
designated  vehicular  use  in  the  Carter 
Mountain  ACEC  as  "limited  to 
designated  roads  and  trails."  In 
response  to  a  request  from  the  Wyoming 
Game  and  Fish  Department,  a  seasonal 
closure  to  all  motorized  vehicles, 
including  over-the-snow  vehicles  was 
effective  November  10, 1988  (FR  Doc. 
88-26011).  The  closure  was  then 
extended  to  April  30,  1992  (FR  Doc.  91- 
23803).  The  Carter  Mountain  ACEC 
Activity  Plan  made  this  seasonal  closure 
permanent  (11/10/92).  The  closure  will 
now  be  in  effect  each  season  from 
November  15  through  June  15  or  later  if 
unfavorable  weather  or  road  conditions 
exist  which  could  create  resource 
damage.  A  steel  gate  at  Little  Rose  Creek 
establishes  the  point  beyond  which  the 
seasonal  closure  is  in  effect.  The 
purpose  of  this  closure  is  to  allow 
wildlife  to  migrate  free  of  disturbance  in 
their  winter  range  and  to  allow  elk  to 
move  throughout  the  lower  reaches  of 
their  winter  range  to  mitigate  the 
impacts  of  concentrated  grazing  use. 
This  seasonal  closure  will  allow  the 
BLM  to  assess  the  road  conditions  prior 
to  opening  the  road  in  order  to  prevent 
resource  damage  caused  by  motorized 
vehicle  travel  on  poor  road  conditions. 
EFFECTIVE  DATES:  This  closure  will  be 
effective  November  15. 1999.  The 
seasonal  closure  will  be  in  effect  each 
season  from  November  1 5  through  June 
15  or  later  if  unfavorable  weather  or 
road  conditions  exist  which  could 
create  resource  damage.  This  closure 
will  remain  in  effect  until  modified  or 
rescinded  by  the  Authorized  Officer. 
(BLM  Cody  Field  Manager). 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Mononi,  Range  Management  Specialist 


or  Michael  Blymyer,  Field  Manager. 
Cody  Field  Office.  P.O.  Box  518. 1002 
Blackburn  Avenue.  Cody.  Wyoming 
82414.  Telephone  (307)-587-2216. 

SUPPLEMENTARY  INFORMATION:  The  Carter 
Mountain  area  (about  7,819  acres)  is 
designated  an  ACEC.  The  objective  for 
management  of  the  Carter  Mountain 
ACEC  is  to  protect  areas  of  unique 
alpine  tundra  and  fragile  soils. 
According  to  the  Carter  Mountain  ACEC 
Activity  Plan,  motorized  vehicle  use  in 
the  ACEC  is  limited  to  designated  roads 
and  trails.  The  roads  that  are  open  for 
motorized  vehicle  use  are  designated 
with  the  white  arrow  system.  Roads, 
frails  and  gently  sloping  areas  that  are 
not  marked  with  the  white  arrow 
designator  are  closed  to  motorized 
vehicle  use  at  all  times.  The  seasonal 
closure  will  close  the  ACEC  to  all 
motorized  use,  including  over-the-snow 
vehicles  from  November  1 5  through 
June  15  of  each  season.  The  Wyoming 
Game  and  Fish  Department  feels  that 
motorized  vehicle  use  can  disrupt  the 
migration  patterns  of  all  wildlife; 
however,  elk  are  particularly  affected  by 
such  use.  By  resfricting  motorized 
vehicle  use,  the  elk  will  migrate  freely 
in  the  Carter  Mountain  area,  and  remain 
imdisturbed  by  motorized  vehicles  in 
their  crucial  wintering  and  calving 
habitat.  This  closure  will  also  help  in 
meeting  the  overall  objectives  to  protect 
areas  of  unique  alpine  timdra  and  fragile 
soils  in  the  Carter  Mountain  ACEC  by 
reducing  resource  damage  that  is  caused 
by  motorized  vehicle  use  on  poor  road 
conditions. 

This  seasonal  use  closure  applies  to 
public  lands  in  Park  Coimty,  Wyoming, 
located  approximately  20  miles  west  of 
Meeteetse,  Wyoming.  The  designation 
affects  all  public  lands  above  10,000  feet 
elevation  in  T.  49..  R.  103  W.,  Sixth 
Principle  Meridian.  Motorized  vehicle 
use  designations  apply  to  all  motorized 
vehicles  with  the  exceptions  of:  (1)  Any 
fire,  military,  emergency,  or  law 
enforcement  vehicle  when  used  for 
emergency  purposes  or  any  combat 
support  vehicle  when  used  for  national 
defense  purposes;  (2)  any  vehicle  whose 
use  is  expressly  authorized  by  the 
Bureau  of  Land  Management  imder 
permit,  lease,  license,  or  confract;  and 
(3)  any  government  vehicle  on  official 
business. 

Authority  for  closure  orders  is 
provided  under  43  CFR  subpart  8364.1. 
Violations  of  this  closure  are  punishable 
by  a  fine  not  to  exceed  $1,000  and/ or 
imprisotmient  not  to  exceed  12  months. 
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Dated:  September  23. 1999. 
Michael  Biymyer. 

Cody  Field  Manager. 

(FR  Doc.  99-25658  Filed  10-1-99;  8:45  am] 

BH.UNO  CODE  4310-92-^ 

DEPARTMENT  OF  THE  INTERIOR 

BurMu  of  Land  Management 

[CA-066-49-1990;  CACA-20139  and 
CACA-22901] 

Subject:  Propoaed  Soledad  Canyon 
Sand  and  Gravel  Mining  Operation, 
Loa  Angelea  County,  CA 

AOENCY:  Btireau  of  Land  Management, 
Department  of  the  Interior,  Palm 
Springs — South  Coast  Field  Office, 
Desert  District,  California. 
action:  Extension  of  pubhc  review 
period  for  Draft  Environmental  Impact 
Statement. 

SUMMARY:  The  Bureau  of  Land 
Management  is  extending  the  public 
comment  period  on  the  draft 
environmental  impact  statement  (EIS) 
originally  released  in  May  1999  to  allow 
time  to  consider  new  information  on  air 
quality  and  possibly  other  issues.  BLM 
will  prepare  a  supplement  to  the  draft 
EIS  that  will  primarily  consider  the  new 
information,  and  will  make  the 
supplement  available  for  public  review 
period  by  November  17, 1999  for  at  least 
45  days  prior  to  the  end  of  the  extended 
public  comment  period.  The 
supplement  will  also  analyze  a  new 
proposal  from  the  applicant  to  transport 
mine  materials  by  a  conveyor  belt 
system  rather  than  by  open  trucks  as 
originally  proposed  in  the  original  draft 
EIS  released  last  May  and  other  issues, 
if  necessary. 

A  separate  Federal  Register  Notice  of 
Availability  will  be  published  when  the 
supplement  is  released  to  the  public. 
BU4  will  continue  to  accept  comments 
on  the  May  draft  EIS,  as  well  as 
comments  on  the  supplement,  until 
January  3,  2000.  All  substantive  public 
comments  received,  and  BLM's 
responses,  will  be  incorporated  in  a 
final  EIS  to  be  published  in  2000. 

DATES:  Comments  must  be  submitted  in 
writing  no  later  than  January  3,  2000. 
ADDRESSES:  Written  comments  shall  be 
mailed  to  the  following  address:  Mr. 
James  G.  Kenna,  Field  Manager,  Bureau 
of  Land  Management,  Palm  Spring — 
South  Coast  Field  Office,  690  W.  Garnet 
Avenue,  P.O.  Box  1260,  North  Palm 
Springs,  California  92258.  Comments 
may  ^so  be  submitted  by  electronic 
mail  (e-mail)  to  the  following  address: 
Palm  Springs  FO  CA-EMAIL. 
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FOR  ADOmONAL  INFORMATION  CONTACT: 

Ms.  Elena  Misquez,  BLM,  Palm 
Springs— South  Coast  Field  Office,  P.O. 
Box  1260,  North  Palm  Springs,  CA 
92258,  telephone  760-251-4810. 
James  G.  Kenna, 
Field  Manager. 

(FR  Doc.  99-25686  Filed  10-1-99;  8:45  ami 
BILLING  CODE  4310-40-H 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-060-1310-00] 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  availability  of  the 

Final  Environmental  Impact  Statement. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  and 
implementing  regulations,  the  Bureau  of 
Land  Management  (BLM)  annoimces  the 
availability  of  the  Final  Environmental 
Impact  Statement  (FEIS)  for  the  Wyodak 
Coalbed  Methane  Development  Project. 
The  FEIS  analyzes  the  potential  impacts 
and  cumulative  effects  of  proposed 
coalbed  methane  (CBM)  development 
on  Federal  and  non-Federal  lands  in 
Campbell,  Johnson,  and  Converse 
Counties,  Wyoming. 

The  FEIS  is  published  in  abbreviated 
format.  Reviewers  will  need  the 
"Wyodak  Coalbed  Methane  Project  Draft 
Environmental  Impact  Statement" 
(DEIS),  BLM,  May  1999,  for  review  of 
the  complete  EIS.  Additional  analysis 
and/or  specific  changes  (errata)  to  the 
text  of  the  DEIS  are  found  in  each 
chapter  of  this  FEIS. 
DATES:  BLM  will  accept  comments  on 
the  FEIS  for  a  period  of  30  days  from  the 
date  the  Environmental  Protection 
Agency  (EPA)  publishes  their  Notice  of 
Availability  (NOA)  of  the  FEIS  in  the 
Federal  Register.  We  anticipate  that 
EPA  will  publish  its  NOA  on  October  1, 
1999.    . 

ADDRESSES:  Send  written  comments  to: 
Field  Manager,  Bureau  of  Land 
Management,  Buffalo  Field  Office,  1425 
Fort  Street,  Buffalo,  WY  82834. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Zander,  phone:  (307)  684-1100. 
Copies  of  the  FEIS  may  be  obtained 
from  the  following  BLM  offices:  Buffalo 
Field  Office,  1425  Fort  Street.  Buffalo, 
Wyoming  82834,  (307)  684-1100; 
Casper  Field  Office,  1701  East  E  Street, 
Casper,  Wyoming  82601  (307)  261- 
7600;  and  Wyoming  State  Office,  5353 
Yellowstone  Road,  Cheyenne,  Wyoming 
82009,  (307)  775-6256. 
SUPPLEMENTARY  INFORMATION:  BLM 
received  fifty-two  comment  letters  on 


the  DEIS  addressing  six  basic  topics: 
groimdwater  (the  water  model  and 
monitoring);  smface  water  (amounts 
produced,  water  management  plans,  and 
wetlands);  air  quality  (modeling, 
authorizing  actions,  emissions,  and  air 
quality  related  values);  geology 
(development  conflicts,  coal  fires, 
methane  seepage,  and  subsidence); 
wildlife  and  fisheries  (programmatic 
versus  site  specific  analysis, 
imanticipated  new  development,  and 
mitigation);  and  land  use  (wilderness 
study  area  impacts,  access,  on  lease/off 
lease  Federal  authority,  and 
reclamation).  All  comment  letters 
received  have  been  reproduced  in  the 
FEIS.  All  comments  were  considered 
and  included  as  part  of  the  BLM 
decisionmaking  process. 

Based  on  new  and  additional 
information  provided  by  commenters, 
the  groimdwater  model  was  renm.  This 
yielded  a  better  calibrated  prediction  of 
modeled  drawdowns  under  the 
Proposed  Action  and  under  Alternative 
One. 

Comments,  including  names  and 
street  addresses  of  respondents,  will  be 
available  for  public  review  at  the  Bm«au 
of  Land  Management,  Buffalo  Field 
Office,  1425  Fort  Street,  Buffalo, 
Wyoming,  during  regular  business  hours 
(8:00  a.m.  to  4:30  p.m.),  Monday 
through  Friday,  except  holidays,  and 
may  be  published  as  part  of  the  Record 
of  Decision.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
withhold  your  name  or  street  address 
from  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  of  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Dated:  September  28, 1999. 
Alan  L.  Kesterke, 
Associate  State  Director. 
[FR  Doc.  99-25687  Filed  10-1-99;  8:45  am] 

BILUNG  CODE  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AK-910-1410-00] 

Alaaka  Reaource  Adviaory  Council 
Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior 
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ACTION:  Notice  of  Alaska  Resource 
Advisory  Council  Meeting. 

SUMMARY:  The  BLM  Alaska  Resource 
Advisory  Council  will  meet  Wednesday, 
November  3,  1999,  from  9:30  a.m.  until 
4:30  p.m.  and  Thursday,  November  4, 
1999,  from  9  a.m.  imtil  3  p.m.  The 
council  will  review  BLM  land 
management  issues  and  take  public 
comment  on  those  issues. 

The  meeting  will  be  held  at  the  BLM 
Alaska  State  Office,  located  on  the  4th 
floor  of  the  Anchorage  Federal  Office 
Building  at  7th  and  C  Street.  The  entire 
meeting  is  open  to  the  public  with 
public  comment  taken  from  1-2  p.m. 
Thursday,  November  4.  Written 
comments  may  be  submitted  at  the 
meeting  or  mailed  to  the  address  below. 
ADDRESSES:  Inquiries  about  the  meeting 
should  be  sent  to  External  Affairs. 
Bureau  of  Land  Management,  222  W. 
7th  Avenue,  #13,  Anchorage,  AK  99513- 
7599. 

FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  McPherson,  (907)  271-5555. 
Donald  L.  Hinrichsen, 
A  cting  Sta  te  Director. 

[FR  Doc.  99-25594  Filed  10-1-99;  8:45  am] 
BILUNG  CODE  4310-JA-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[MT-952-09-1 420-00] 

Montana:  Filing  of  Plat  of  Survey 

agency:  Bureau  of  Land  Management, 
Montana  State  Office,  Interior. 
ACTION:  Notice. 

summary:  The  plats  of  survey  of  the 
following  described  land  are  scheduled 
to  be  officially  filed  in  the  Montana 
State  Office,  Billings,  Montana,  thirty 
(30)  days  from  the  date  of  this 
publication. 

The  plat,  in  three  sheets,  representing 
the  dependent  resurvey  of  portions  of 
the  Base  Line,  through  Range  26  East, 
certain  subdivisional  lines,  adjusted 
original  meanders  of  the  right  bank  of 
the  Yellowstone  River,  and  certain 
Certificates  of  Survey,  and  the  survey  of 
portions  of  Cobum  Road  and  the 
Lockwood  Ditch,  a  warranty  deed,  and 
new  meanders  of  the  right  bank  of  the 
Yellowstone  River,  Township  1  North 
and  Township  1  South.  Ranges  26  East, 
Principal  Meridian,  Montana,  was 
accepted  September  20. 1999. 

This  survey  was  executed  at  the 
request  of  the  Bureau  of  Land 
Management,  Billings  Field  Office,  and 
was  necessary  to  identify  the  boundaries 
of  the  Four  Dances  Public  Area. 


Copies  of  the  preceding  described 
plats  will  be  immediately  placed  in  the 
open  files  and  will  be  available  to  the 
public  as  a  matter  of  information. 

If  a  protest  against  this  siurey,  as 
shown  on  this  plat,  is  received  prior  to 
the  date  of  the  official  filing,  the  filing 
will  be  stayed  pending  consideration  of 
the  protest.  This  particular  plat  will  not 
be  officially  filed  until  the  day  after  all 
protests  have  been  accepted  or 
dismissed  and  become  final  or  appeals 
from  the  dismissal  affirmed. 

FOR  further  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  5001 
Southgate  Drive.  P.O.  Box  36800, 
Billings,  Montana  59107-6800. 

Dated:  September  22,  1999. 
Daniel  T.  Mates, 

Chief  Cadastral  Surveyor,  Division  of 

Resources. 

(FR  Doc.  99-25664  Filed  10-1-99;  8:45  am] 

BILLING  CODE  4310-OfM> 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Keweenaw  National  Historical  Park 
Advisory  Commission  Meeting 

agency:  National  Park  Service. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  an 
upcoming  meeting  of  the  Keweenaw 
National  Historical  Park  Advisory 
Commission.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463). 

DATES:  October  26,  1999;  8:30  a.m.  until 
4:30  p.m. 

ADDRESSES:  Keweenaw  National 
Historical  Park  Headquarters,  100  Red 
Jacket  Road  {2nd  floor).  Calumet, 
Michigan  49913-0471. 

The  Chairman's  welcome;  minutes  of 
the  previous  meeting;  update  on  the 
general  management  plan;  update  on 
park  activities;  old  business;  new 
business;  next  meeting  date; 
adjournment.  This  meeting  is  open  to 
the  public. 

FOR  FURTHER  INFORMATION  CONTACT:  - 
Superintendent,  Keweenaw  National 
Historical  Park.  Frank  C.  Fiala,  P.O.  Box 
471,  Calumet,  Michigan  49913-0471, 
906-337-3168 

SUPPLEMENTARY  INFORMATION:  The 
Keweenaw  National  Historical  Park  was 
established  by  Public  Law  102-543  on 
October  27,  1992. 


Dated:  September  23,  1999. 
David  N.  Given. 
Deputy  Regional  Director, 
Midwest  Region. 

[FR  Doc.  99-25744  Filed  10-1-99:  8:45  am] 
BILUNG  CODE  4310-7IM> 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notlficatk>n  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National"  Park  Service  before 
September  25, 1999.  Pursuant  to  §  60.13 
of  36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  1849  C  St.  NW,  NC400, 
Washington.  DC  20240.  Written 
comments  should  be  submitted  by 
October  19, 1999. 
Carol  D.  Shull. 
Keeper  of  t lie  National  Register. 

ARKANSAS 

Garland  County 

Kraemer — Harman  House.  513  Second  St., 

Hot  Springs  vicinity.  99001258 
Plaza  Apartments,  610  Spring  St.,  Hot 

Spring.s  vicinity.  99001259 

Izard  County 

Jeffery  Cemetery,  Approx.  6  mi.  W  of  AR  9, 
1  mi.  N  of  Mount  Olive  access  road,  Mount 
Olive  vicinity.  99001261 

White  County 

Bradford  City  Hall — Byers  Masonic  Lodge, 
302  VV.  Walnut  St..  Bradford,  99001260 

CALIFORNIA 

Kern  County 

Tehachapi  Railroad  Depot.  101  W.  Tehachapi 

Blvd.. 
Tehachapi,  99001263 

San  Francisco  County 

Otis  Elevator  Company  Building,  1  Beach  St.. 
San  Francisco.  99001265 

Solano  County 

Bird  and  Dinkelspiel  Store.  2145  Collinsville 
Rd..  Bird's  Landing.  99001264 

COLORADO 

El  Paso  County 

Lennox  House.  (Colorado  College  MPS),  1001 
N.  Nevada  Ave..  Colorado  Springs. 
99001266 

IOWA 

Mahaska  County 

McNeill.  W.A..  House,  1282  C  Ave.  East. 
Oskaloosa.  99001267 
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Woodbury  County 

Mount  Sinai  Temple,  1320  Nebraska  St., 
Sioux  City.  99001268 

MINNESOTA 

Norman  County 

Zion  Lutheran  Church.  Co.  Hwy.  3.  Shelly 
vicinity,  99001269 

N.  MARIANA  ISLANDS 

Tinian  Municipality 

Unai  Dangkulo  Petroglyph  Site,  Address 
Restricted.  Unai  Dangkulo  vicinity, 
99001270 

OHIO 

Summit  County 

Botzum  Farm,  (Agricultural  Resources  of  the 
Cuyahoga  Valley  MPS)  3486  Riverview 
Rd.,  Cuyahoga  Falls  vicinity.  99001271 

VERMONT 

Chittenden  County 

Howard  Mortuary  Chapel,  455  North  Ave., 
Burlington,  99001272 

WISCONSIN 

Lafayette  County 

Prairie  Spring  Hotel,  WI  23  S,  Willow 
Springs,  99001273 

|FR  Doc.  99-25743  Filed  10-1-99;  8:45  am] 

BNJJNG  C006  431»-7D-i> 


DEPARTMENT  OF  JUSTICE 

AntHrtist  Division 

(Civil  No.  1:98  CV  1616  (AA)] 

United  States,  Stetes  of  Ohio,  Arizona, 
CalHomla,  Colorado,  Florida,  Maryland, 
Michigan,  New  Yoric,  Texas, 
Washington  and  Wisconsin  and 
ComnKMmealths  of  Kentucicy  and 
Pennsylvania  v.  USA  Waste  Services, 
Inc.,  Doine  Merger  Subsidiary,  and 
Waste  Management,  Inc. 

Response  to  Public  Comments  on 
Antitrust  Consent  Decree 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16{bHh).  that  on  September 
14, 1999,  the  United  States  filed  its 
responses  to  public  comments  on  the 
proposed  Final  Judgment  in  United 
States,  et  al.  v.  USA  Waste  Services, 
Inc.,  et  al.  Civil  No.  1:98  CV  1616  (AA) 
(N.D.  Ohio,  filed  July  16. 1998),  with  the 
United  States  District  Court  in 
Cleveland,  Ohio. 

On  July  16. 1998,  the  United  States 
and  13  states  filed  a  civil  antitrust 
complaint,  which  alleges  that  USA 
Waste  Services  proposed  acquisition  of 
Waste  Management  would  violate 
.Section  7  of  the  Clayton  Act,  15  U.S.C. 
18,  by  substantially  lessening 


competition  in  waste  collection  and/or 
disposal  services,  or  both,  in  a  number 
of  markets  around  the  country, 
including  Baltimore,  MD;  Akron/ 
Canton,  Cleveland  and  Columbus,  OH; 
Denver,  CO;  New  York,  NY;  Los 
Angeles,  CA;  Detroit,  Flint  and  Northern 
Michigan;  Miami;  FL;  Houston,  TX; 
Louisville,  KY;  Milwaukee,  WI; 
Philadelphia,  Pittsburgh,  and 
Allentovra,  PA;  Tucson,  AR;  Portland, 
OR;  and  Gainesville,  FL. 

The  proposed  Final  Judgment,  filed 
on  July  16, 1998,  requires  USA  Waste 
and  Waste  Management  to  divest 
commercial  waste  collection  and/or 
municipal  solid  waste  disposal 
operations  in  each  of  the  geographic 
areas  alleged  in  the  Complaint.  A 
modified  version  of  the  proposed 
Judgment  ("Modified  Final  Judgment"), 
filed  on  September  14, 1999,  would 
eliminate  the  defendants'  contingent 
obligation  to  divest  one  New  York  City 
transfer  station  (the  Brooklyn  Transfer 
Station,  located  on  Scott  Avenue). 

Public  comment  on  the  proposed 
Judgment  was  invited  within  the 
statutory  60-day  comment  period.  The 
public  comments  and  the  United  States' 
responses  thereto  are  hereby  published 
in  the  Federal  Register  and  have  been 
filed  with  the  Court.  Copies  of  the 
Complaint  Hold  Separate  Stipulation 
and  Order,  proposed  Final  Judgment, 
Competitive  Impact  Statement,  and  the 
United  States'  Certificate  of  Compliance 
with  Provisions  of  the  Antitrust 
Procedures  and  Penalties  Act  (to  which 
the  public  comments  and  the  United 
States'  responses  are  attached), 
proposed  Modified  Final  Judgment,  and 
the  Memorandiun  of  the  United  States 
in  Support  of  Entry  of  the  Proposed 
Modified  Final  Judgment  are  available 
for  inspection  in  Room  215  of  the 
Antitrust  Division,  Department  of 
Justice,  325  7th  Street,  NW,  Washington, 
DC  20530  (telephone:  202-514-2481), 
and  at  the  Office  of  the  Clerk  of  the 
United  States  District  Court  for  the 
Northern  District  of  Ohio,  Eastern 
Division,  201  Superior  Avenue, 
Cleveland,  OH  44114. 

Copies  of  any  of  these  materials  may 
be  obtained  upon  request  and  payment 
of  a  copying  fee. 
Constance  K.  Robinson,] 
Director  of  Operations  6- Merger  Enforcement 
Antitrust  Division. 

Memorandum  of  the  United  States  in 
Support  of  Entry  of  the  Proposed 
Modified  Final  Judgment 

I.  Introduction 

A.  The  Procedural  Background 

On  July  16, 1998.  the  United  States, 
and  the  states  of  Ohio,  Arizona, 


California,  Colorado,  Florida,  Maryland, 
Michigan,  New  York,  Texas, 
Washington,  and  Wisconsin,  and  the 
commonwealths  of  Kentucky  and 
Pennsylvania  filed  a  civil  antitrust 
complaint,  which  alleged  that  USA 
Waste  Services,  Inc.'s  ("USA  Waste's") 
acquisition  of  Waste  Management,  Inc. 
would  violate  Section  7  of  the  Clayton 
Act,  15  U.S.a  18.  The  Complaint 
alleged  that  in  19  geographic  areas 
around  the  coimtry,  the  defendants  were 
two  of  the  most  significant  competitors 
in  commerci^  waste  collection,  or 
disposal  of  municipal  solid  waste  [i.e., 
operation  of  landfills,  transfer  stations 
and  incinerators),  or  both  services,  and 
that  the  elimination  of  competition  as  a 
result  of  the  merger  could  lead  to  higher 
prices  or  rediiced  services  for 
purchasers  of  waste  collection  or 
disposal  services. 

At  the  time  the  Complaint  was  filed, 
the  parties  submitted  a  proposal  Final 
Judgment  that  would  require  the 
defendants  to  divest  assets  sufficient  to 
preserve  the  competition  that  otherwise 
would  be  lost  in  each  of  the  markets  in 
which  an  antitrust  violation  had  been 
alleged.  The  parties  also  filed — and  the 
Court  (per  Chief  Judge  Matia)  entered — 
a  Hold  Separate  Stipulation  and  Order, 
allowing  tiie  defendants  to  complete 
their  merger  transaction,  provided  that 
they  keep  the  assets  required  to  be 
divested  separate  from  their  own 
business  operations  and  adhere  to  the 
terms  of  the  proposed  Final  Judgment 
pending  the  United  States'  compliance 
with  the  notice  and  comment  provisions 
of  the  Antitrust  Penalties  and 
Procedures  Act,  15  U.S.C.  16(b)-(h)  (the 
"APA").^ 

B.  The  Pending  Motion  To  Enter  the 
Proposed  Modified  Final  Judgment 

Today,  the  United  States  has  filed  a 
Certificate  of  Compliance  with 
Provisions  of  the  Antitrust  Procedures 


1  Nothing  in  the  Hold  Separate  Order,  however, 
prevents  the  defendants  from  promptly  selling  the 
assets  required  to  be  divested  to  an  acceptable 
purchaser,  and  in  this  instance,  the  defendants 
chose  to  do  so  prior  to  APPA  compliance.  In  a 
series  of  transaction  beginning  in  September  1998 
and  ending  in  February  1999,  the  defendants 
divested  all  of  the  assets  available  for  sale  under  the 
decree  (except  the  Baltimore  disposal  assets)  to 
Republic  Services,  Inc.  ("Republic")  for     - 
approximately  S500  million.  In  October  1998,  the 
defendants  sold  the  Baltimore  disposal  assets  to 
Browning-Ferris  Industries,  Inc.  ("BFT")  for 
roughly  $60  million  over  a  ten-year  time  period. 

The  United  States,  after  consultation  with  the 
relevant  states,  concluded  that  RepubUc  and  BFI 
were  both  acceptable  purchasers  under  the  terms  of 
the  proposed  Judgment.  The  defendants  informed 
the  Court  of  the  pending  sales  of  these  assets  before 
consummation.  (See  Letter  from  James  R.  Weiss, 
counsel  for  defendants  USA  Waste  and  Waste 
Management,  to  Honorable  Ann  Aldrich,  United 
States  District  Judge,  dated  October  30. 1998). 
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and  Penalties  Act.  certifying  that  it  has 
notified  the  public  of  the  terms  of  the 
proposed  settlement  and  fully 
responded  to  the  public  comments  that 
were  received.  The  parties  also  have 
submitted,  and  moved  the  Court  to 
enter,  a  slightly  modified  version  of  the 
Final  Judgment  that  was  originally 
proposed.  A  copy  of  the  proposed 
Modified  Final  Judgment  is  attached 
hereto  as  Exhibit  A. 

The  modification  affects  only  a  single 
waste  transfer  station  in  a  single  market, 
New  York  City,  NY.2  As  originally 
conceived,  the  proposed  Final  Judgment 
contained  a  contingent  divestiture, 
requiring  the  defendants  to  sell  the 
Brooklyn  (or  "Scott  Avenue")  Transfer 
Station,  a  1 ,000  ton/day  waste  disposal 
facility  located  in  Brooklyn,  NY,  if  the 
proposed  Nekboh  Transfer  Station, 
previously  sold  by  the  defendants,  has 
not  been  licensed  or  permitted  within  a 
year  after  entry  of  the  proposed  Final 
Judgment.  See  Final  Judgment, 
§§  n(C)(2)(i)  and  IV(B).  The  Modified 
Final  Judgment  would  eliminate  the 
contingent  divestiture  of  the  Scott 
Avenue  Transfer  Station  (i.e.,  remove 
§§  II(C)(2)(i)  and  IV(B)  from  the  decree) 
and  substitute  instead  an  immediate 
divestiture  of  either  of  two  other  New  . 
York  transfer  stations,  Gesuale  (500  ton/ 
day)  or  Vacarro  (400  ton/day).^ 


^  To  put  the  proposed  modification  in 
perspective,  the  proposed  Final  Judgment  orders 
the  defendants  to  divest  ownership  rights  in  twelve 
waste  transfer  stations  (including  four  in  New  York 
City)  and  disposal  rights  in  as  many  as  five  other 
transfer  stations.  In  addition,  the  defendants  wer« 
ordered  to  divest  disposal  or  ownership  rights  in  as 
many  as  18  different  landfills. 

'The  defendants'  commitment  to  sell  either  the 
Gesuale  or  Vacarro  transfer  stations  and  the 
government's  agreement  to  join  the  defendants  in 
moving  for  the  entry  of  the  proposed  Modified  Final 
Judgment,  were  key  elements  of  a  consent  decree, 
filed  in  December  1998  in  federal  district  court  in 
Brooklyn.  NY,  and  entered  in  May  1999  in 
settlement  of  an  antitrust  suit  brought  by  the  United 
States,  the  State  of  New  York,  and  others  against  the 
defendants'  acquisition  of  a  major  New  York  Qty 
waste  industry  rival.  Eastern  Environmental 
Services,  Inc.  See  Final  Judgment  in  United  States. 
States  of  New  York  and  Florida,  and 
Commonwealth  of  Pennsylvania  v.  Waste 
Management,  Inc.,  Eastern  Environmental  Services. 
Inc..  et.  at.  Civil  No.  98-7168  (E.D.N.Y.,  entered 
May  25, 1999)  (the  •Waste/Eastern"  case),  attached 
hereto  as  Exhibit  B.  The  federal  district  court  in 
Brooklyn  (J.  Block),  following  public  notice, 
comment,  and  government  response,  entered  the 
Waste/Eastern  Final  Judgment  on  May  25, 1999, 
concluding  that  an  exchange  of  the  contingent 
divestiture  of  the  Scott  Avenue  Transfer  Station  in 
Brooklyn,  NY,  for  an  immediate  divestiture  of  the 
Scott  Avenue  Transfer  Station  in  Brooklyn.  NY.  for 
an  inunediate  divestiture  of  one  of  the  two  smaller 
New  York  transfer  stations  would  be  "in  the  public 
interest."  See  the  Waste/Eastern  Judgment, 
§§  11(D)(2)(c),  IV(A)(2).  IV(L),  and  XIII,  Ex.  B  at  5, 
7-8, 12  and  22  (emphasis  supplied). 

Although  this  Court  must  decide  for  itself 
whether  the  Modified  Final  Judgment  submitted  for 
entry  in  this  case  would  be  in  the  public  interest, 
the  judgment  of  the  federal  district  court  in 


C.  Reasons  Why  Entry  of  the  Proposed 
Modification  Would  Be  in  the  Public 
Interest 

As  explained  below,  the  United  States 
strongly  believes  that  entry  of  the 
proposed  Modified  Final  Judgment 
would  be  in  the  public  interest.  The 
major  reasons  for  including  this  transfer 
station  in  the  proposed  decree  are  no 
longer  valid.  Divestiture  of  the  Scott 
Avenue  Transfer  Station  is  not 
necessary  to  ensure  the  defendants' 
continued  cooperation  in  licensing  the 
Nekboh  site  since  the  purchaser  of  the 
Nikboh  permit  application  has  the 
financial  resources  and  economic 
incentive  to  pursue  on  its  own  licensing 
of  that  transfer  station.  Further, 
divestiture  of  the  Scott  Avenue  Transfer 
Station  is  not  necessary  to  promote 
competition  in  the  disposal  of  the  New 
York  City's  commercial  waste  because 
that  transfer  station  is  incapable  of 
effectively  competing  for  such  waste, 
having  entered  into  a  long  term  contract 
to  dispose  of  the  city's  residential  waste. 

Finally,  the  United  States  agreed  to 
join  the  defendants  in  a  motion  to 
eliminate  the  Scott  Avenue  Transfer 
Station  from  the  pending  Final 
Judgment  in  response  to  the  defendant's 
twin  commitments  to  divest  either  of 
two  smaller,  but  more  capable  waste 
disposal  facilities  in  New  York  City 
(Gesuale  or  Vacarro),  and  two  large  New 
York  City  waste  transfer  stations 
subsequently  acquired  by  the 
defendants  from  Eastern  Environmental 
Services,  Inc.  (PJ's  and  Atlantic  Waste). 

In  our  view,  each  of  these  reasons 
provides  an  independent  basis  for 
concluding  that  entry  of  the  proposed 
Modified  Final  Judgment  would  be  in 
the  public  interest,  and  taken  together, 
they  appear  dispositive  of  that  issue. 
(The  State  of  New  York,  the  only  state 
plaintiff  whose  interests  are  directly 
affected  by  the  proposed  modification, 
has  authorized  us  to  state  that  it  concurs 
in  the  motion  to  enter  the  proposed 
Modified  Final  Judgment  and  believes 
the  modification  to  be  in  the  public 
interest.)* 

n.  Statement  of  the  Case 

A.  The  Complaint,  Proposed  Final 
Judgment  and  Competitive  Impact 
Statement 

Although  the  Complaint  in  this  case 
alleges  that  the  defendants'  combination 
would  eliminate  competition  in  a 
number  of  waste  collection  and  disposal 


markets  around  the  country,  the  critical 
issues  here  relate  to  competition  in  the 
disposal  of  New  York  City  waste.  In  that 
market,  the  Complaint  alleged, 
defendant  USA  Waste's  acquisition  of 
defendant  Waste  Management's  transfer 
stations  in  Brooklyn  and  Bronx,  NY, 
would  substantially  lessen  competition 
in  the  disposal  of  the  city's  commercial 
waste.  5  The  Final  Judgment  sought  to 
remedy  this  problem  by  requiring  the 
defendants  to  divest  Waste 
Management's  only  waste  disposal  asset 
in  the  Bronx— the  SPM  Transfer  Station 
[Final  Judgment,  §§n  {C)(2)(i)(l)  and 
IVl— and  to  divest  USA  Waste's  only 
disposal  assets  in  Brooklyn,  the  All  City 
Transfer  Station  [id,  §  n(C)(2)(i)(3)  and 
rV]  and  an  application  for  a  permit  to 
construct  and  operate  a  waste  transfer 
station  at  2  North  5th  Street,  a  site 
known  as  the  proposed  Nekboh  Transfer 
Station  [/</.,§  n(C)(2)(i)(2)  and  IV(B)]. 
The  proposed  Judgment  further 
provided  that  if  the  divested  Nekboh 
site  was  not  permitted  within  one  year 
after  entry  of  the  Final  Judgment,  then 
the  defendants  must  sell  a  fourth  waste 
transfer  station  in  New  York,  the 
Brooklyn  (or  "Scott  Avenue")  Transfer 
Station,  located  at  458  Scott  Avenue 
[jd.,§n(c)(2)(i)(4)andIV]. 

The  defendants'  divestiture  of  the 
proposed  Scott  Avenue  Transfer  Station 
was  seen  as  a  way  both  to  ensure  the 
defendant's  continued  cooperation  and 
assistance  in  permitting  the  proposed 
Nekboh  Transfer  Station  and  to  promote 
competition  in  disposal  of  New  York 
City's  commercial  waste  if,  for  some 
reason,  that  transfer  station  was  not 
permitted  and  built  within  the 
prescribed  time  period. 

In  August  1998,  however,  the 
defendants  agreed  to  divest  the  Nekboh 
permit  to  Republic,  one  of  the  nation's 
largest  waste  collection  and  disposal 
firms,  which  has  over  $2  billion  in  total 
assets.  And  in  early  September  1998,  the 
City  of  New  York  awarded  the  Scott 
Avenue  Transfer  Station  a  three  to  five- 
year  contract  for  the  disposal  of  the 
city's  residential  waste.  With  the  bulk  of 
the  facility's  available  capacity 
committed  under  a  long-term  municipal 
contract  for  disposal  of  residential 


Brooklyn.  NY  with  respect  to  competitive  issues 
concerning  New  York  City  waste  transfer  stations 
has  some  bearing  on  that  issue. 

*  The  other  twelve  government  plaintiff  also 
concur  and  urge  the  Court  to  enter  the  proposed 
Modified  Final  Judgment. 


^  Commercial  waste  is  municipal  solid  waste 
generated  by  commercial  establishments  such  as 
restaurants  or  department  stores,  private  office  and 
apartment  buildings.  "Residential  waste."  on  the 
other  hand,  is  municipal  solid  waste  produced  by 
single  family  households  and  state  and  municipal 
agencies.  In  New  York,  commercial  waste  must  be 
collected  and  disposed  of  by  private  firms. 
Residential  waste  is  collected  and  disposed  of  by 
the  city,  which,  until  recently,  maintained  its  own 
network  of  disposal  facilities.  New  York,  however, 
has  recently  begun  contracting  with  private  firms 
for  disposal  of  the  city's  residential  waste  since  the 
city  landfill  must  be  closed  by  2001 . 
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waste,  if  the  defendants  were  to  divest 
the  Scott  Avenue  Transfer  Station,  the 
new  owner  could  not  complete 
effectively  in  the  processing  and 
disposal  of  New  York  City's  private 
commercial  waste,  the  relevant  market 
the  government  alleged  would  be 
adversely  affected  by  the  defendants' 
combination. 

B.  The  Defendants' Acquisition  of 
Eastern  Environmental  Services,  Inc. 
and  the  Parties'  Resolution  of  the 
Competitive  Issues  Concerning  the  New 
YoA:  City  Waste  Disposal  Market 

In  early  fall  1998,  the  defendants  « 
agreed  to  acquire  Eastern  Environmental 
Services,  Inc.  {"Eastern"),  a  major 
competitive  rival  in  the  disposal  of  New 
York  City's  residential  and  commercial 
waste.  This  agreement  precipitated 
another  government  antitrust  suit,  filed 
in  federd  district  court  in  Brooklyn,  NY, 
in  which  the  United  States  and  the  State 
of  New  York  alleged  that  the 
transaction,  if  consummated,  would 
substantially  reduce  competition  in 
waste  disposal  services  in  New  York.' 
The  parties  agreed  to  settle  the  Waste/ 
Eastern  case  in  late  December  1998  and, 
inter  alia,  to  resolve  all  of  the 
outstanding  issues  relating  tothe 
defendants'  acquisition  of  competitors 
in  the  New  York  market. 

The  defendants  agreed  to  divest  the 
two  New  York  waste  transfer  stations 
that  they  would  acquire  from  Eastern, 
PJ's  and  Atlantic  Waste  Disposal.  Waste/ 
Eastern  a  Final  Judgment,  §  §  n{D){2)(l) 
and  (b),  IV(A)(1).  Ex.  B  at  5,  7-8.  They 
also  agreed  to  divest  either  of  two 
smaller  waste  transfer  stations,  Gesuale 
or  Vacarro,  both  located  in  New  York, 
NY.8  Id.  §§  11(D)(2)(c)  and  IV{A)(2). 
Because  the  United  States  and  the  State 
of  New  York  concluded  that 
circumstances  had  changed  and  that  an 
immediate  divestiture  of  a  transfer 
station  with  capacity  for  disposal  of 
commercial  waste  was  competitively 
better  than  a  contingent  divestiture  of 
Scott  Avenue  Transfer  Station,  which 
no  longer  had  such  capacity,  they 
agreed  to  move  for  entry  of  a  Modified 
Final  Judgment  that  would  eliminate  the 
requirement  that  the  defendants  divest 
the  Scott  Avenue  Transfer  Station  if  the 
Nekbob  site  is  not  permitted  within  the 


prescribed  one-year  time  period.  Id. 
§IV{L),Ex.  Batl2. 

In  essence,  the  United  States  and  the 
State  of  New  York  agreed  to  a  swap, 
trading  a  future  divestitxire  of  the 
capacity-constrained  Scott  Avenue 
Transfer  Station  for  an  immediate 
divestiture  of  either  one  of  two  small 
New  York  transfer  stations,  both  with 
capacity  available  for  processing 
commercial  waste,  and  the  two  waste 
transfer  stations.  PJ's  and  Atlantic 
Waste,  that  the  defendants  had  agreed  to 
acquire  from  Eastern. 

The  parties  filed  the  proposed  Waste/ 
Eastern  Judgment  on  December  31, 
1998.  Following  public  notice  and 
response  to  public  comments,^  the 
federal  district  court  in  Brooklyn 
entered  the  Final  Judgment  in  the 
Waste/Eastern  case  on  May  25, 1999, 
after  concluding  that  that  decree, 
including  the  provision  requiring  the 
United  States  and  the  State  of  New  York 
to  join  the  defendants  in  a  joint  motion 
to  modify  the  Final  Judgment  in  this 
case,  would  be  "in  the  public  interest." 
Waste/Eastern  Final  Judgment,  §  XIII, 
Ex.  B  at  22. 

m.  Argument 

A.  Entry  of  the  Modified  Final  Judgment 
Would  Be  in  the  Public  Interest 

At  this  stage  of  the  proceedings,  after 
the  United  States  has  certified  its 
compliance  with  the  public  notice  and 
response  to  comment  requirements  of 
the  APPA,  the  Court  must  determine 
whether  entry  of  the  proposed  Modified 
Final  Judgment  "is  in  the  public 
interest."  15  U.S.C.  16(e).  As  noted  in 
our  Competitive  Impact  Statement,  in 
conducting  this  inquiry,  "the  Court  is 
nowhere  compelled  to  go  to  trial  or  to 
engage  in  extended  proceedings  which 
might  have  the  effect  of  vitiating  the 
benefits  of  prompt  and  less  costly 
settlement  through  the  consent  decree 
process."  ^°  Rather, 


•  After  the  defendants  USA  Waste  Services,  Waste 
Management  and  Dome  Merger  Subsidiary  merged, 
they  named  the  new  firm  "Waste  Management, 
Inc." 

'  The  complaint  also  alleged  the  merger  would 
create  competitive  problems  in  collection  and 
disposal  markets  in  Pennsylvania  and  Florida,  and 
those  states  were  co-plaintiRs  in  that  lawsuit. 

■  The  defendants  later  opted  to  divest  the  Vacarro 
Transfer  Station. 


« In  accordance  with  the  APPA,  the  United  States 
published  notice  of  the  Waste/Eastern  Judgment  in 
the  New  York  Times  and  the  Washington  Post, 
newspapers  of  general  circulation  in  New  York,  NY 
and  Washington,  DC.  The  United  States  also 
published  a  copy  of  the  complaint,  proposed 
judgment  and  competitive  impact  statement  in  the 
Federal  Register  on  February  26. 1999  (64  Fed.  Reg. 
9527),  and  published  its  responses  to  the  public 
comments  on  the  Waste/Eastern  decree  on  June  11, 
1999  (64  FR  31638). 

">  119  Cong.  Rec.  24598  (1973).  See  United  States 
v.  Gillette  Co..  406  F.  Supp.  713.  715  (D.  Mass. 
1975).  A  "public  interest"  determination  can  be 
made  properly  on  the  basis  of  the  government's 
competitive  impact  statement  and  response  to 
comments  filed  pursuant  to  the  APPA.  Although 
the  APPA  authorizes  the  use  of  additional 
procedures,  15  U.S.C.  §  16(0,  those  procedures  are 
discretionary.  A  court  need  not  invoke  any  of  them 
unless  it  believes  that  the  comments  have  raised 
significant  issues  and  that  further  proceedings 


absent  a  showing  of  corrupt  failure  of  the 
government  to  discharge  its  duty,  the  Court, 
in  making  its  public  interest  finding,  should 
*  *  *  carefully  consider  the  explanations  of 
the  government  in  the  competitive  impact 
statement  and  its  responses  to  comments  in 
order  to  determine  whether  those 
explanations  are  reasonable  imder  the 
circumstances. 

United  States  v.  Mid-America 
Dairymen.  Inc.,  1977-1  Trade  Cas. 
(CCH)  H  61,508,  at  71,980  (W.D.  Mo. 
1977).  And  "a  proposed  decree  must  be 
approved  even  if  it  falls  short  of  the 
remedy  the  court  would  impose  on  its 
own,  as  long  as  it  falls  within  the  range 
of  acceptability  or  is  'within  the  reaches 
of  public  interest."  (citations 
omittted)."" 

B.  The  Public  Comments  on  the 
Proposed  Final  Judgment  Were 
Unpersuasive 

"[T]his  is  not  a  case  wherein  objectors 
speak  with  one  voice,"  United  States  v. 
Natl.  Broadcasting  Co.,  449  F.  Supp. 
1127, 1144  (CD.  Cal.  1978) 
(distinguishing  United  States  v.  Gillette 
Co.,  406  F.  Supp.  713,  716  (D.  Mass. 
1975),  where  the  coiut  confronted 
"unified  opposition"  to  a  proposed 
consent  decree).  Rather,  in  this  case,  the 
13  public  comments  submitted  on  the 
proposed  Final  Judgment  expressed  a 
wide  variety  of  views,  which  the  United 
States  carefully  considered  and 
addressed,  but  which  ultimately  failed 
to  persuade  the  United  States  to 
withdraw  its  consent  to  entry  of  the 
proposed  Judgment.  (See  Certificate  of 
Compliance,  Ex.  3-15.) 

In  its  responses  to  the  public 
comments,  the  United  States  carefully 
explained  why  requiring  the  defendants 
to  make  extensive  divestitures  {id.,  Ex. 
7-9, 12-15)  or  imposing  more  onerous 
restrictions  on  the  defendants'  business 
operations  post-merger  (id.,  Ex.  1, 10) 
were  unwarranted  under  the 
circumstances. '2  Jq  our  view,  the 
proposed  Final  Judgment,  without  these 
additional  requirements,  falls  well 
"within  the  range  of  acceptability"  and 
the  broad  "reaches  of  the  public 


would  aid  the  court  in  resolving  those  issues.  See 
H.R.  93-1463,  93rd  Cong.  2d  Sess.  8-9,  reprinted 
in  (1974)  U.S.  Code  Cong.  &  Ad.  News  6535, 6538. 

»  United  States  v.  American  Tel.  and  Tel.  Co.. 
552  F.  Supp.  131, 150  (D.D.C.  1982),  affd  sub  nom, 
Maryland  v.  United  States.  460  U.S.  1001  (1983), 
quoting  United  States  v.  Gillette  Co..  406  F.  Supp. 
713,  716  (D.  Mass.  1975);  United  States  v.  Mean 
Aluminum.  Ud..  605  F.  Supp.  619. 622  (W.D.  Ky. 
1985). 

'2  The  only  comments  related  to  the  contingent 
divestiture  of  the  Scott  Avenue  transfer  Station 
were  from  individuals  who  favored  converting  the 
proposed  site  for  the  Nekboh  transfer  Station  into 
an  open  space  or  a  public  park  (see  Certificate  of 
Compliance,  Ex.  4-6),  comments  which  do  not 
implicate  the  proposed  modification. 


interest."  United  States  v.  AT&-T,  552  F. 
Supp.  at  150. 
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C.  Removing  the  Contingent  Divestiture 
of  the  Scott  Avenue  Transfer  Station 
From  the  Proposed  Judgment  Would  Be 
in  the  Pubhc  Interest 

This  case,  however,  is  somewhat 
atypical  because  the  Modified  Final 
Judgment  that  the  parties  now  urge  the 
Court  to  enter  differs  somewhat  from  the 
Final  Judgment  that  they  originally 
proposed."  The  United  States  strongly 
believes  that  the  difference — removal  of 
the  Scott  Avenue  Transfer  Station  from 
the  modified  decree — is  a  minor  change 
that  would  make  the  Modified  Final 
Judgment  more  effective  and 
procompetitive  than  the  earlier  decree 
the  parties  proposed. 

First,  the  defendants'  divestiture  of 
the  Scott  Avenue  Transfer  Station  is  not 
necessary  to  ensure  that  the  Nekboh 
Transfer  Station  is  permitted.  As  noted 
above,  the  defendants  subsequently  sold 
the  permit  application  for  the  Nekboh 
site  to  Republic,  now  the  nation's  third 
largest  waste  collection  and  disposal 


"There  is  no  requirement  that  the  government 
must  republish  the  settlement  or  resolicit  public 
comment  simply  because  it  proposes  that  the  Court 
enter  a  modified  version  of  the  final  judgment 
originally  proposed.  The  reported  cases  interpreting 
the  APPA  strongly  suggest  that  republication  is 
unnecessary.  In  United  States  v.  Nat'l.  Broadcasting 
Co.,  449  F.  Supp.  1127  (CD.  Cal.  1978),  modified, 
1993-2  Trade  Case.  (CCH)  1  70,418  (CD.  Cal.  1993), 
the  government  amended  a  proposed  consent 
decree  after  comments  were  received,  then 
submitted  the  amended  proposed  judgment  for 
approval  by  the  court.  The  court  said  that  "the 
requirements  of  the  APPA  concerning  publication 
and  consideration  of  public  comments  have  been 
satisfied"  (id.  at  1129),  and  subsequently  approved 
the  decree.  Id.  at  1145.  See  also  Massachusetts  Sch. 
of  Law  V.  United  States.  118  F.3d  776,  778  (D.C.  Cir. 
1997)  (relating  the  district  court's  decision  to  enter 
a  consent  judgment  after  several  modifications  had 
been  made  following  the  end  of  the  public  comment 
period).  In  United  States  v.  American  Tel.  &■  Tel. 
Co..  552  F.  Supp.  131,  225  (D.D.C  1982)  ("AT&T"), 
affd  sub  nom.  Maryland  v.  United  States.  460  U.S. 
1001  (1983),  Judge  Greene  approved  a  proposed 
consent  decree  after  the  comment  period  had 
expired,  also  on  the  condition  that  the  decree  be 
amended  to  add  a  new  section.  In  none  of  the  cases 
did  the  court  require  republication  of  the  amended 
proposed  consent  decree  before  entry.  Rather,  by 
eventually  entering  the  consent  judgments,  the 
court  in  each  case  implicitly  concluded  that  the 
requirements  of  the  APPA  were  satisfied  by  the 
initial  publication,  comment,  and  response.  See, 
e.g..  Nat'l.  Broadcasting  Co.,  449  F.  Supp.  at  1129. 

In  any  event,  to  the  extent  notice  and  opportunity 
to  comment  is  necessary,  it  was  provided  when  the 
United  States  complied  with  the  APPA  before  entry 
of  the  Final  Judgment  in  the  Waste/Eastern  case. 
The  competitive  impact  statement  filed  in  that  case 
discussed  the  substitution  of  the  Gesuale  and 
Vacant)  transfer  stations  for  the  Scott  Avenue 
Transfer  Station.  64  Fed.  Reg.  9538.  The  Judgment 
in  that  case  was  published  in  The  New  York  Times, 
prior  to  its  entry,  and  thus  provided  ample  notice 
and  opportunity  to  comment  to  those  persons 
affected  most  directly  by  the  waste  disposal  relief 
in  the  New  York  City  market.  See  the  Certificate  of 
Compliance  in  the  Waste/Eastern  case,  64  FR 
31638,  31639  (July  11,  1999). 


firm.  With  over  $2  billion  in  annual 
revenues.  Republic  certainly  possesses 
the  management  skill,  financial 
wherewithal  and  economic  incentive  to 
piu-sue  on  its  own  a  permit  for  the 
proposed  Nekboh  Transfer  Station,  hi 
addition,  the  proposed  Modified  Final 
Judgment  requires  the  defendants  to 
cooperate  and  enjoins  them  from 
interfering  in  any  way  with  Republic's 
efforts  to  obtain  a  permit  for  the  Nekboh 
site.  Modified  Final  Judgment,  §§IV{H) 
and  VIII  (B)  and  (C),  Ex.  A  at  20,  28. 
Thus,  forcing  a  divestiture  of  the  Scott 
Avenue  Transfer  Station  would  not 
advance  the  timing  on  the  permitting 
and  opening  of  the  Nekboh  site. 

Moreover,  a  divestiture  of  the 
defendants'  Scott  Avenue  Transfer 
Station  would  not  promote  competition 
in  the  disposal  of  New  York  City's 
private  commercial  waste  because  as  a 
consequence  of  a  long-term  mimicipal 
contract,  virtually  all  of  that  transfer 
station's  capacity  is  committed  to 
processing  the  city's  residential  waste. 

In  short,  the  compromise  the  parties 
reached  in  the  Waste/Eastern  case — 
returning  the  Scott  Avenue  Transfer 
Station  for  three  transfer  stations  that 
would  resolve  the  competitive  problems . 
created  by  the  defendants'  series  of 
acquisitions  of  rivals  in  the  New  York 
City  market  for  disposal  of  commercial 
waste — not  only  avoided  an  expensive 
and  resource-intensive  trial  on  the 
merits  in  that  case,  but  also  obtained 
immediate  relief,  not  merely  a 
contingent  remedy,  that  would  be  more 
effective  than  that  contained  in  the 
proposed  Final  Judgment  in  this  case.  In 
these  circumstances,  the  United  States 
strongly  believes  that  entry  of  the 
proposed  Modified  Final  Judgment  in 
this  case  is  squarely  in  the  public 
interest. 

rv.  Conclusion 

For  the  foregoing  reasons,  and  for  the 
reasons  set  forth  in  the  United  States' 
Certificate  of  Compliance  with 
Provisions  of  the  Antitrust  Procedures 
and  Penalties  Act,  the  United  States 
respectfully  requests  that  this  Court 
enter  the  proposed  Modified  Final 
Judgment. 

Dated:  September  13. 1999. 
Respectfully  submitted, 
Anthony  E.  Harris,  Illinois  Bar  No.  1133713, 
U.S.  Department  of  Justice,  Antitmst  Division. 
Litigation  11.  1401  H  Street,  NW,  Suite  3000, 
Washington,  DC  20530,  (202)  307-6583. 

Modified  Final  Judgment 

Whereas,  plaintiffs,  the  United  States 
of  America,  the  State  of  Ohio,  the  State 
of  Arizona,  the  State  of  California,  the 
State  of  Colorado,  the  State  of  Florida, 


the  Commonwealth  of  Kentucky,  the 
State  of  Maryland,  the  State  of 
Michigan,  the  State  of  New  York,  the 
Commonwealth  of  Peimsylvania,  the 
State  of  Texas,  the  State  nf  Washington, 
and  the  State  of  Wisconsin,  and 
defendants  USA  Waste  Services,  Inc. 
("USA  Waste")  and  Waste  Management, 
Inc.  ("WMI"),  by  their  respective 
attorneys,  having  consented  to  the  entry 
of  this  Final  Judgment  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  without  this  Final  Judgment 
constituting  any  evidence  against  or  an 
admission  by  any  party  with  respect  to 
any  issue  of  law  or  fact  herein; 

And  whereas,  defendants  have  agreed 
to  be  bound  by  the  provisions  of  this 
Final  Judgment  pending  its  approval  by 
the  Court; 

And  whereas,  the  essence  of  this  Final 
Judgment  is  the  prompt  and  certain 
divestiture  of  the  Relevant  Disposal 
Assets  and  Relevant  Hauling  Assets  to 
assure  that  competition  is  not 
substantially  lessened; 

And  whereas,  plaintiffs  require 
defendants  to  make  certain  divestitures 
for  the  purpose  of  establishing  one  or 
more  viable  competitors  in  the  waste 
,  disposal  business,  the  commercial  waste 
hauling  business,  or  both  in  the 
specified  areas; 

And  whereas,  defendants  have 
represented  to  the  plaintiffs  that  the 
divestitures  ordered  herein  can  and  will 
be  made  and  that  defendants  will  later 
raise  no  claims  of  hardship  or  diffiodty 
as  grounds  for  asking  the  Court  to 
modify  any  of  the  divestiture  provisions 
contained  below; 

Now,  therefore,  before  the  taking  of 
any  testimony,  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  upon  consent  of  the  parties 
hereto,  it  is  hereby  Ordered,  adjudged, 
and  decreed  as  follows: 

I 

Jurisdiction 

This  Court  has  jurisdiction  over  each 
of  the  parties  hereto  and  over  the  subject 
matter  of  this  action.  The  Complaint 
states  a  claim  upon  which  relief  may  be 
granted  against  defendants,  as 
-hereinafter  defined,  imdef  Section  7  of 
the  Clayton  Act,  as  amended,  15  U.S.C. 
18. 

n 

Definitions 

As  used  in  this  Final  Judgment: 
A.  USA  Waste  means  defendant  USA 
Waste  Services,  Inc.,  a  Delaware 
corporation  with  its  headquarters  in 
Houston,  Texas,  and  includes  its 
successors  and  assigns,  and  its 
subsidiaries  (including  Dome  Merger 
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Subsidiary),  divisions,  groups,  affiliates, 
directors,  officers,  managers,  agents,  and 
employees. 

B.  VVM7  means  defendant  Waste 
Management.  Inc.,  a  Delaware 
corporation  with  its  headquarters  in  Oak 
Brook,  Illinois,  and  includes  its 
successors  and  assigns,  and  its 
subsidiaries,  divisions,  groups, 
affiliates,  directors,  officers,  managers, 
agent,  and  employees. 

C.  Relevant  Disposal  Assets  means, 
unless  otherwise  noted,  with  respect  to 
each  landfill  or  transfer  station  listed 
and  described  herein,  all  tangible  assets, 
including  all  fee  and  leasehold  and 
renewal  rights  in  the  listed  landfill  or 
transfer  station;  the  garage  and  related 
facilities;  offices;  landfill-  or  transfer 
station-related  assets  including  capital 
equipment,  trucks  and  other  vehicles, 
scales,  power  supply  equipment, 
interests,  permits,  and  supplies;  and  aU 
intangible  assets  of  the  listed  landfill  or 
transfer  station,  including  landfill-  or 
transfer  station-related -customer  lists, 
contracts,  and  accounts,  or  options  to 
purchase  any  adjoining  property. 
Relevant  Disposal  Assets,  as  used 
herein,  includes  each  of  the  following 
properties: 

1.  Landfills  and  Airspace  Disposal 
Rights 

a.  Akron/Canton,  OH 

WMI's  Countywide  R&D  Landfill, 
located  at  3619  Gracemont  Street,  SW, 
East  Sparta,  OH  44626,  and  known  as 
the  Countywide  Landfill; 

b.  Columbus,  OH 
USA  Waste's  Pine  Grove  Landfill, 

located  at  5131  Drinkle  Road,  SW, 
Amanda,  OH  43102; 

c.  Denver,  CO 

USA  Waste's  Front  Range  Landfill, 
located  at  1830  County  Road  5,  Erie,  CO 
80516-8005;  and  at  purchaser's  option, 
a  two-year  waste  supply  agreement  that 
would  require  defendants  to  dispose  of 
a  minimiiin  of  150  tons/day  of  waste  at 
the  Front  Range  Landfill,  at  disposal 
fees  to  be  negotiated  between  purchaser 
and  defendants; 

d.  Detroit.  MI 

USA  Waste's  Carleton  Farms  Landfill, 
located  at  28800  Clark  Road,  New 
Boston,  Ml,  subject  to  two  conditions, 
viz,  USA  Waste's  obligations  to  (1) 
dispose  of  ash  from  the  Greater  Detroit 
Resource  Recovery  Center's  incinerator 
at  a  separate  monofiU  cell  on  this  site 
pursuant  to  an  existing  contract,  and  (2) 
dispose  of  waste  from  the  Greater 
Detroit  Resource  Recovery  Center's 
bypass  transfer  station  at  this  landfill, 
until  defendants  transfer  such  obligation 


to  another  landfill,  which  they  shall  use 
their  best  efforts  to  accomplish 
expeditiously; 

e.  Flint,  MI 

USA  Waste's  Brent  Run  Landfill, 
located  at  Vienna  Road,  Montrose 
Township,  Genesee  County,  MI; 

f.  Houston,  TX 

(1)  USA  Waste's  Brazoria  County 
Landfill,  located  at  10310  FM-523, 
Angleton,  TX  77515;  and 

(2)  Airspace  disposed  rights  at  WMI's 
Security  Landfill,  located  at  19248 
Highway  105E,  Cleveland,  TX,  or  WMI's 
Atascocita  Landfill,  located  at  2020 
Atascocita  Road,  Humble,  TX,  or  both, 
pursuant  to  which  defendants  will  sell 
to  one  or  more  purchasers  rights  to 
dispose  of  at  least  3.0  million  tons  of 
waste,  over  a  ten-year  period,  under  the 
following  minimum  terms  and 
conditions: 

(a)  The  purchaser  (or  all  purchasers 
combined),  or  their  designee{s),  may 
dispose  of  up  to  360,000  tons  of  waste/ 
year,  or  a  maximum  of  1,200  tons  of 
waste/day,  at  either,  or  both  of,  WMI's 
Secxirity  or  Atascocita  landfills.  If  more 
than  one  person  purchases  the  airspace 

'disposal  rights,  the  minimum  annual 
and  daily  disposal  rates  for  each 
purchaser  shall  be  specified  in  its 
purchase  agreement,  and  the  total  of  all 
piurchasers'  maximimi  disposal  amounts 
shall  be  no  less  than  360,000  tons/year 
and  1,200  tons/day; 

(b)  For  each  purchaser  of  airspace 
rights  (or  their  designee),  defendants 
must  commit  to  operate  the  Atascocita 
Landfill  and  Seciu-ity  Landfill  gates, 
scale  houses,  and  disposal  areas  under 
terms  and  conditions  no  less  favorable 
than  those  provided  to  defendants'  own 
vehicles  or  to  the  vehicles  of  any 
municipality  in  the  metropolitan 
Houston  area,  except  as  to  price  and 
credit  terms; 

(c)  At  the  end  of  the  first  five  years  of 
the  agreement,  the  purchaser  or 
puirchasers  will  have  been  considered  to 
have  used  a  Tninimum  of  1.4  million 
tons  of  airspace  and  can  have  no  more 
than  1.6  miUion  tons  left  to  use  imder 
the  purchase  agreements.  If  there  is 
more  than  one  purchaser  of  the  airspace, 
the  miniTniim  amounts  used  during  the 
first  five  years  shall  be  specified  in  their 
purchase  agreements,  but  the  total 
amount  shall  be  no  more  than  1.4 
million  tons;  and 

(d)  At  the  end  of  the  first  seven  years 
of  the  agreement,  the  purchaser  (or 
purchasers)  will  have  been  considered 
to  have  used  a  minimum  of  2.0  million 
tons  of  airspace  and  can  have  no  more 
than  1.0  million  tons  left  to  use  under 
the  purchase  agreements,  if  there  is 


more  than  one  purchaser  of  the  airspace, 
the  minimum  amoimt  used  during  the 
first  five  years  shall  be  specified  in  their 
purchase  agreements,  but  the  total 
amount  shall  be  no  more  than  2.0 
million  tons; 

g.  Los  Angeles,  CA 

USA  Waste's  Chiquita  Canyon 
Landfill,  located  at  29201  Henry  Mayo 
Drive,  Valencia,  CA  91355; 

h.  Louisville,  KY 

USA  Waste's  Valley  View  Landfill, 
located  at  9120  Sulphur  Road,  Sulphur, 
KY  40070; 

i.  Miami,  FL 

Airspace  disposal  rights  at  USA 
Waste's  Okeechobee  Landfill,  controlled 
by  a  subsidiary  of  USA  Waste,  and 
located  at  10800  NE  128th  Avenue, 
Okeechobee,  FL  34972,  pursuant  to 
which  defendants  will  sell  a  total  of  4.3 
million  tons  of  airspace,  over  a  20-year 
time  period,  to  one  or  more  purchasers, 
under  the  following  minimum  terms 
and  conditions: 

(1)  The  right  to  dispose  of  a  maximum 
of  1.8  million  tons  of  South  Florida 
Waste,  over  a  20-year  time  period,  as 
follows: 

(a)  The  pvirchaser  (or  purchasers) 
must  commit  to  dispose  of  no  more  than 
600  tons/day,  of  South  Florida  Waste; 

(b)  The  total  amount  of  airspace  used 
in  each  year  may  not  exceed  150,000 
tons;  and 

(2)  Three  options  for  additional 
airspace  at  Okeechobee  Landfill, 
exercisable  at  the  sole  discretion  of  the 
purchaser  of  the  airspace  disposal 
rights,  as  follows: 

(a)  First  Option:  The  right  to  dispose 
of  an  additional  1.0  million  tons  of 
South  Florida  Waste  at  the  Okeechobee 
Landfill,  for  the  remaining  term  of  the 
agreement,  as  follows: 

(i)  The  amount  of  airspace  used  each 
weekday  must  be  at  least  500  tons,  but 
not  more  than  800  tons  (including 
tonnage  disposed  of  under  prior  air 
space  commitments);  and 

(ii)  the  amount  of  airspace  used  in  the 
year  the  option  is  exercised,  and  in  each 
succeeding  year  over  the  term  of  the 
agreement,  may  not  exceed  225,000  tons 
(including  tonnage  disposed  of  under 
prior  air  space  commitments); 

(b)  Second  Option:  Exercisable  at  any 
time  after  the  second  anniversary  of  the 
agreement,  and  after  exercise  of  the  first 
option,  the  right  to  dispose  of  an 
additional  1.0  million  tons  of  South 
Florida  Waste  at  the  Okeechobee 
Landfill,  for  the  remaining  term  of  the 
agreement,  as  follows: 

(i)  The  amount  of  airspace  used  each 
weekday  must  be  at  least  600  tons,  but 


not  more  than  1,000  tons/day  (including 
tonnage  disposed  of  under  prior  air 
space  commitments);  and 

(ii)  The  amount  of  airspace  used  in 
the  year  Option  Two  is  exercised  and  in 
each  succeeding  year  of  the  life  of  the 
rights  may  not  exceed  300,000  tons 
(including  tonnage  disposed  of  under 
prior  air  space  commitments);  and 

(c)  ThM  Option:  Exercisable  any  time 
after  the  fifth  anniversary  of  the 
agreement,  and  after  exercise  of  the 
second  option,  the  right  to  dispose  of  an 
additional  500,000  tons  of  South  Florida 
Waste,  for  the  remaining  term  of  the 
agreement,  as  follows: 

(i)  The  amount  of  airspace  used  must 
be  at  least  600  tons/weekday,  but  may 
not  exceed  1,100  tons/ weekday 
(including  toimage  disposed  of  imder 
prior  air  space  commitments); 

(ii)  The  amount  of  airspace  used  in 
the  year  the  third  option  is  exercised, 
and  in  each  succeeding  year  of  the  life 
of  the  rights  may  not  exceed  300,000 
tons/year  (including  tonnage  disposed 
of  under  prior  air  space  commitments); 
provided,  that  in  any  event, 

(d)  The  Okeechobee  Landfill  Rights 
shall  expire  when  the  purchaser  has 
used  the  maximum  tonnages  available 
under  the  rights  and  any  exercised 
options,  or  twenty  years  from  the  date 
of  purchase  of  the  rights,  whichever  is 
sooner;  and 

(e)  For  each  purchaser  of  airspace 
rights  (or  its  designee),  defendants  must 
commit  to  operate  the  Okeechobee 
Landfill,  and  its  gate,  scale  house,  and 
disposal  area  under  terms  and 
conditions  no  less  favorable  than  those 
provided  to  defendants'  own  vehicles  or 
to  the  vehicles  of  any  municipality  in 
Florida,  except  as  to  price  and  credit 
terms; 

j.  Milwaukee,  WI 

USA  Wastes  Kestrel  Hawk  Landfill, 
located  at  1989  Oakes  Road,  Racine,  WI 
53406;  and  WMI's  Mallard  Ridge 
Landfill,  located  at  W.  8470  State  Road 
11,  Delavan.WI  53115; 
k.  New  York,  NY/Philadelphia,  PA 
WMI's  Modem  Landfill  &  Recycling, 
located  at  4400  Mt.  Piscah  Road,  York, 
PA  17402,  and  known  as  the  Modem 
Landfill; 

1.  Northeast  Michigan 

USA  Waste's  Whitefeather  Landfill, 
located  at  2401  Whitefeather  Road, 
Pinconning,  MI;  and  Elk  Run  Sanitary 
Landfill,  located  at  20676  Five  Mile 
Highway,  Onaway,  MI; 

m.  Pittsburgh,  PA 

WMI's  Green  Ridge  Landfill,  located 
at  717  East  Huntingdon  Landfill  Road, 
Scottdale,  PA  15683,  and  variously 
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known  as  the  Green  Ridge  Landfill,  the 
Y&S  Landfill,  or  the  Greenridge 
Reclamation  Landfill; 

n.  Portland,  OR 

USA  Waste's  North  WASCO  Landfill, 
located  at  2550  Steele  Road,  the  Dalles, 
OR  97058;  and 

2.  Transfer  Stations,  Disposal  Rights  and 
Throughput  Agreements 

a.  Akron/Canton,  OH 

Throughput  disposal  rights  of  a 
maximxmi  of  400  tons/day  of  waste,  for 
a  ten-year  time  period,  at  WMI's  Akron 
Central  Transfer  Station,  located  at  389 
Fountain  Street,  Akron,  OH,  under  the 
following  terms  and  conditions: 

(1)  The  purchaser  (or  its  designee)  can 
deliver  waste  to  the  Akron  Central 
Transfer  Station  for  processing  and,  at 
the  purchaser's  option,  load  the 
processed  waste  into  the  purchaser's  (or 
its  designee's)  vehicles  for  disposal; 

(2)  For  each  purchaser  of  such 
disposal  rights  (or  its  designee), 
defendants  must  commit  to  operate  the 
listed  Akron  Central  Transfer  Station's 
gate,  scale  house,  and  disposal  area 
under  terms  and  conditions  no  less 
favorable  than  those  provided  to 
defendants'  own  vehicles  or  to  the 
vehicles  of  any  mimicipality  in  Ohio, 
except  as  to  price  and  credit  terms; 

b.  Baltimore,  MD 

Disposal  rights  of  at  least  600  tons  of 
waste/day,  pursuant  to  which 
defendants  will  sell  to  one  or  more 
purchasers  rights  to  dispose,  for  a  five- 
year  time  period,  under  the  following 
terms  and  conditions: 

(1)  The  purchaser(s)  or  its  designee(s) 
may  dispose  of  waste  at  any  one  or  any 
combination  of  the  following  facilities, 
as  specified  in  its  purchase  agreement: 
Southwest  Resource  Recovery  Facility 
(known  as  Baltimore  RESCO  or 
BRESCO),  located  at  1801  Annapolis 
Road,  Baltimore,  MD  21230;  Baltimore 
Coimty  Resource  Recovery  Facility, 
located  at  10320  York  Road, 
Cockeysville,  MD;  Western  Acceptance 
Facility,  located  at  3310  Transway  Road, 
Baltimore,  MD;  or  Annapolis  Junction 
Transfer  Station,  located  at  8077  Brock 
Bridge  Road,  Jessup,  MD  20794.  If  more 
than  one  person  purchases  the  disposal 
rights,  the  minimum  daily  disposal 
rates,  and  the  total  of  all  pimAasers' 
maximum  disposal  amounts  at  all 
facilities  specified  shall  be  no  less  than 
600  tons/day; 

(2)  For  each  purchaser  of  disposal 
rights  (or  its  designee),  defendants  must 
commit  to  operate  the  listed  Baltimore, 
MD  area  facilities'  gates,  scale  houses, 
and  disposal  areas  under  terms  and 
conditions  no  less  favorable  than  those 


provided  to  defendants*  ow^n  vehicles  or 
to  the  vehicles  of  any  municipality  in 
Maryland,  except  as  to  price  and  credit 
terms; 

c.  Cleveland.  OH 

At  purchaser's  option,  either  USA 
Waste's  Newbiu^  Heights  Transfer 
Station,  located  at  3227  Harvard  Road, 
Newburgh  Heights,  OH  44105  (and 
known  as  the  Harvard  Road  Transfer 
Station);  or  all  of  WMI's  right,  title  and 
interest  in  the  Strongsville  Transfer 
Station,  located  at  16099  Foltz 
Industrial  Parkway,  Strongsville,  OH; 
provided,  however,  that  the  City  of 
Strongsville,  owner  of  the  transfer 
station,  approves  such  sale  or 
assignment.  Defendants  will  exercise 
their  best  efforts  to  secure  the 
assignment  to  the  purchaser  of  all  their 
rights,  title  and  their  interests  in  the 
Strongsville  Transfer  Station,  and  in  the 
event  the  purchaser  selects  Strongsville, 
defendants  will  not  reacquire  any  right, 
title  or  interest  in  the  Strongsville 
transfer  station.  If  the  contract  is  not 
assigned,  defendants  will  enter  into  a 
disposal  rights  agreement  with  the 
purchaser  (or  purchasers),  which  will 
provide,  in  effect,  that  the  purchaser(s) 
will  enjoy  all  disposal  rights  and 
privileges  now  enjoyed  by  defendants  at 
the  Strongsville  Transfer  Station,  and 
that  defendants  will  operate  the 
facility's  gate,  scale  house,  and  disposal 
areas  under  terms  and  conditions  no 
less  favorable  than  those  provided  to 
defendant's  own  vehicles  or  to  the 
vehicles  of  any  municipality  in  Ohio, 
except  as  to  price  and  credit  terms; 

d.  Columbus,  OH 

WMI's  Reynolds  Road  Transfer 
Station,  located  at  805  Reynolds 
Avenue,  Columbus,  OH  43201; 

e.  Detroit,  MI 

WMI's  Detroit  Transfer  Station, 
located  at  12002  Mack  Avenue,  Detroit. 
MI  48215; 

f.  Houston,  TX 

USA  Waste's  Hardy  Road  Transfer 
Station,  located  at  18784  East  Hardy. 
Houston,  TX; 

g.  Louisville,  KY 

USA  Waste's  Poplar  Level  Road 
Transfer  Station,  located  at  4446  Poplar 
Level  Road,  Louisville,  KY: 

h.  Miami,  FL 

All  USA  Waste's  right,  title,  and 
interest  in  the  Reuters  Transfer  Station 
Rights,  as  conveyed  to  Chambers  Waste 
Systems  of  Florida,  a  subsidiary  of  USA 
Waste,  pursuant  to  the  Final  Judgment 
in  United  States  v.  Renter  Recycling  of 
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Florida,  Inc.,  1996-1  Trade  Cas.  (CCH) 
1 71,353  (D.D.C.  1996),  a  copy  of  which 
is  attached  as  Exhibit  A; 

i.  New  York.  NY 

(1)  WMI's  SPM  Transfer  Station, 
located  at  912  East  132nd  Street.  Bronx. 
NY  10452,  and  all  rights  and  interests, 
legal  or  otherwise,  that  WMI  now 
enjoys,  has  had  or  made  use  of  out  of 
the  SPM  Transfer  Station,  to  deliver 
waste  by  truck  to  rail  siding  at  the  Oak 
Point  Rail  Yard  in  the  Bronx,  NY,  and 
at  the  Harlem  River  Yards  facility. 
located  at  St.  Ann's  and  Lincoln 
Avenues  at  132nd  Street.  Bronx.  NY 
10454: 

(2)  All  right,  title,  and  interest  in  USA 
Waste's  pending  application  to 
construct  and  operate  a  waste  transfer 
station  located  at  2  North  5th  Street. 
Brooklyn.  NY  11211,  and  known  as  the 
Nekboh  Transfer  Station;  and 

(3)  USA  Waste's  All  City  Transfer 
Station,  located  at  246-252  Plymouth 
Street.  Brooklyn.  NY  11202; 

|.  Philadelphia,  PA 

USA  Waste's  Girard  Point  Transfer 
Station,  located  at  3600  South  26th 
Street,  Philadelphia.  PA  19145;  and 
USA  Waste's  Quick  Way  Inc.  Mimicipal 
Waste  Transfer  Station,  located  at  SE 
Comer.  Bath  and  Orthodox  Streets. 
Philadelphia.  PA  19137.  subject  to  the 
conditions  that  (1)  the  existing  City  of 
Philadelphia  waste  contract  is 
transferred  to  a  WMI  transfer  station, 
which  defendants  must  use  their  best 
efforts  to  accomplish,  and  (2)  imtil  such 
transfer  is  effectSed.  USA  Waste  will  be 
granted  throughput  capacity  at  the 
Quick  Way  Transfer  Station  to  handle 
this  contract. 

D.  Relevant  Hauling  Assets,  unless 
otherwise  noted,  means  with  respect  to 
each  commercial  waste  collection  route 
or  other  hauling  asset  described  herein, 
all  tangible  assets,  including  capital 
equipment,  trucks  and  other  vehicles, 
containers,  interests,  permits,  supplies 
[except  real  property  and  improvements 
to  read  property  (i.e.,  buildings)];  and  it 
includes  all  intangible  assets,  including 
hauling-related  customer  lists,  contracts, 
and  accounts. 

Relevant  Hauling  Assets,  as  used 
herein,  includes  the  assets  in  the 
following  locations: 

I.Akron.  OH 

USA  Waste's  and  American  Waste 
Corporation's  front-end  loader  truck 
("PEL")  commercial  routes  that  serve 
the  City  of  Akron  and  Summit  County. 
Ohio; 


2.  Allentowu.  PA 

WMI's  PEL  commercial  routes  that 
serve  the  cities  of  Allentown  and 
Northampton  and  Lehigh  County.  PA; 

3.  Cleveland.  OH 

WMI's  PEL  commercial  routes  that 
serve  the  City  of  Cleveland  and 
Cuyahoga  County.  Ohio  (not  including 
the  northwest  quadrant): 

4.  Columbus.  OH 

WMI's  PEL  commercial  routes  that 
serve  Franklin  County.  Ohio; 

5.  Denver.  CO 

USA  Waste's  PEL  commercial  routes 
that  serve  the  City  of  Denver,  and 
Denver  and  Arapahoe  Coimty,  CO; 

6.  Detroit,  MI 

WMI's  PEL  conmiercial  routes  that 
serve  the  City  of  Detroit  and  Wayne 
Coimty,  MI; 

7.  Houston.  TX 

WMI's  PEL  conmiercial  routes  that 
serve  the  City  of  Houston,  the  Dickinson 
area,  and  Harris  County.  TX; 

8.  Louisville.  KY 

USA  Waste's  PEL  commercial  routes 
that  serve  the  City  of  Louisville  and 
Jefferson  County.  KY; 

9.  Pittsburgh.  PA 

WMI's  PEL  conmiercial  routes  that 
serve  Allegheny  Coimty  and 
Westmoreland  Coimty,  PA,  and  the 
garage  facility  (real  estate  and 
improvements)  located  at  the  Y&S 
LandfiU; 

10.  Portland.  OR 

WMI's  PEL  commercial  routes  that 
serve  the  City  of  Portland.  OR; 

11.  Tucson.  AZ 

USA's  Waste's  PEL  commercial  routes 
that  serve  the  City  of  Tucson  and  Pima 
County,  AZ;  and 


with,  respect  to  the  Modem  Landfill  [see 
Section  n(C)(l)(k)].  for  which  the 
Relevant  Area  means  Philadelphia,  PA, 
and  New  York,  NY. 

I.  Relevant  State  means  the  state  in 
which  the  Relevant  Disposal  Assets  or 
Relevant  Hauling  Assets  are  located, 
provided  however,  that  state  is  a  party 
to  this  Final  Judgment.  With  respect  to 
the  Modem  Landfill  [see  Section 
n{C)(l)(k)l,  the  Relevant  State  means  the 
Commonwealth  of  Pennsylvania  and  the 
State  of  New  York.  With  respect  to 
section  VII,  the  Relevant  State  means 
each  state  in  which  the  disposal  or 
hauling  assets  to  be  acquired  are 
located,  provided  that  state  is  a  party  to 
this  Final  Judgment. 

J.  South  Florida  Waste  means  waste 
collected,  or  delivered  directly  from  a 
transfer  station  located,  in  Broward, 
Dade  or  Monroe  Coimty,  FL. 


12.  Gainesville.  FL 

WMI's  PEL  commercial  routes  that 
serve  Alachua  County.  FL. 

E.  Hauling  means  the  collection  of 
waste  from  customers  and  the  shipment 
of  the  collected  waste  to  disposal  sites. 
Hauling,  as  used  herein,  does  not 
include  collection  of  roll-off  containers. 

F.  Waste  means  municipal  solid 
waste. 

G.  Disposal  means  the  business  of 
disposing  of  waste  into  approved 
disposal  sites. 

H.  Relevant  Area  means  the  county  in 
which  the  Relevant  Hauling  Assets  or 
Relevant  Disposal  Assets  are  located 
and  any  adjacent  city  or  county,  except 


m 

Applicability 

A.  The  provisions  of  this  Final 
Judgment  apply  to  defendants,  their 
successors  and  assigns,  subsidiaries, 
directors,  officers,  managers,  agents,  and 
employees,  and  all  other  persons  in 
active  concert  of  participation  with  any 
of  them  who  shall  have  received  actual 
notice  of  this  Final  Judgment  by 
personal  service  or  otherwise. 

B.  Defendants  shall  require,  as  a 
condition  of  the  sale  or  other 
disposition  of  all  or  substantially  all  of 
its  assets,  or  of  a  lesser  business  unit 
that  includes  defendants'  hauling  or 
disposal  businesses  in  any  Relevant 
Area,  that  the  acquiring  party  or  parties 
agree  to  be  bound  by  the  provisions  of 
this  Final  Judgment. 

IV 
DivestituTes 

A.  Defendants  are  hereby  ordered  and 
directed,  in  accordance  with  the  terms 
of  this  Final  Judgment,  within  one 
hundred  and  twenty  (120)  calendar  days 
after  the  filing  of  the  Complaint  in  this 
matter,  or  five  (5)  days  after  notice  of  the 
entry  of  this  Final  Judgment  by  the 
Court,  whichever  is  later,  to  sell  all 
Relevant  Disposal  Assets  and  Relevant 
Hauling  Assets  as  viable,  ongoing 
businesses  to  a  purchaser  or  purchasers 
acceptable  to  the  United  States,  in  its 
sole  discretion,  after  consultation  with 
the  Relevant  State. 

B.  Defendants  shall  use  their  best 
efforts  to  accomplish  the  divestitures 
ordered  by  this  Final  Judgment  as 
expediously  and  timely  as  possible.  The 
United  States,  in  its  sole  discretion,  after 
consultation  with  the  Relevant  State, 
may  extend  the  time  period  for  any 
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divestiture  on  additional  period  of  time, 
not  to  exceed  sixty  (60)  calendar  days. 

C.  In  accomplisning  the  divestitures 
ordered  by  this  Final  Judgment, 
defendants  promptly  shall  make  known, 
by  usual  and  customary  means,  the 
availability  of  the  Relevant  Disposal 
Assets  and  the  Relevant  Hauling  Assets. 
Defendants  shall  inform  any  person 
making  an  inquiry  regarding  a  possible 
purchase  that  the  sale  is  being  made 
pursuant  to  this  Final  Judgment  and 
provide  such  person  with  a  copy  of  this 
Final  Judgment.  Defendants  shall  also 
offer  to  furnish  to  all  bona  fide 
prospective  purchasers,  subject  to 
customary  confidentiality  assurances, 
all  information  regarding  the  Relevant 
Disposal  Assets  and  Relevant  Hauling 
Assets  customarily  provided  in  a  due 
diligence  process  except  such 
information  subject  to  attorney-client 
privilege  or  attorney  work-product 
privilege.  Defendants  shall  make 
available  such  information  to  the 
plaintiffs  at  the  same  time  that  such 
information  is  made  available  to  any 
other  person. 

D.  Defendants  shall  not  interfere  with 
any  negotiations  by  any  purchaser  to 
employ  any  USA  Waste  (or  former  WMI) 
employee  who  works  at,  or  whose 
primary  responsibility  concerns,  any 
disposal  or  hauling  business  that  is  part 
of  the  Relevant  Disposal  Assets  or 
Relevant  Hauling  Assets. 

E.  Defendants  shall  permit 
prospective  purchasers  of  the  Relevant 
Disposal  Assets  or  Relevant  Hauling 
Assets  to  have  access  to  personnel  and 
to  any  and  all  environmental,  zoning, 
and  other  permit  documents  and 
information,  and  to  make  inspection  of 
the  Relevant  Disposal  Assets  and 
Relevant  Hauling  Assets  and  of  any  and 
all  financial,  operational,  or  to  other 
dociunents  and  information  customarily 
provided  as  part  of  a  due  diligence 
process. 

F.  With  the  exception  of  the  facilities 
described  in  Sections  II(C)(2}  (e),  (h)  and 
(i){2),  defendants  shall  warrant  to  each 
purchaser  of  Relevant  Disposal  Assets  or 
Relevant  Hauling  Assets  that  each  asset 
will  be  operational  of  the  date  sale. 

G.  Defendants  shall  not  take  any 
action,  direct  or  indirect,  that  will 
impede  in  any  way  the  operation  of  the 
Relevant  Disposal  Assets  or  Relevant 
Hauling  Assets. 

H.  Defendants  shall  warrant  to  each 
purchaser  of  Relevant  Disposal  Assets  or 
Relevant  Hauling  Assets  that  there  are 
no  material  defects  in  the 
environmental,  zoning,  or  other  permits 
pertaining  to  the  operation  of  each  asset, 
and  that  defendants  will  not  undertake, 
directly  or  indirectly,  following  the 
divestiture  of  each  asset,  any  challenges 


to  the  environmental,  zoning,  or  other 
permits  or  applications  for  permits  or 
licenses  pertaining  to  the  operation  of 
the  asset. 

I.  Unless  the  United  States,  after 
consultation  with  the  Relevant  State, 
otherwise  consents  in  writing,  the 
divestitures  pursuant  to  Section  IV,  or 
by  trustee  appointed  pursuant  to 
Section  V  of  this  Judgment,  shall 
include  all  Relevant  Disposal  Assets  and 
Relevant  Hauling  Assets  and  be 
accomplished  by  selling  or  otherwise 
conveying  each  asset  to  a  purchaser  in 
such  a  way  as  to  satisfy  the  United 
States,  in  its  sole  discretion,  after 
consultation  with  the  Relevant  State, 
that  the  Relevant  Disposal  Assets  or 
Relevant  Hauling  Assets  can  and  will  be 
used  by  the  piut:haser  as  part  of  a 
viable,  ongoing  business  or  businesses 
engaged  in  waste  disposal  or  hauling. 
The  divestitures,  whether  pursuant  to 
Section  IV  or  Section  V  of  this  Final 
Judgment,  shall  be  made  to  a  purchaser 
(or  purchasers)  for  whom  it  is 
demonstrated  to  the  United  State's  sole 
satisfaction,  after  consultation  with  the 
Relevant  State,  that:  (1)  the  purchaser(s) 
has  the  capability  and  intent  of 
competing  effectively  in  the  waste 
disposal  or  hauling  business  in  the 
Relevant  Area;  (2)  the  purchaser{s)  has 
the  managerial,  operational,  and 
financial  capability  to  compete 
effectively  in  the  waste  disposal  or 
hauling  business  in  the  Relevant  Area; 
and  (3)  none  of  the  terms  of  any 
agreement  between  the  purchaser  and 
defendants  gives  any  defendant  the 
ability  unreasonably  to  raise  the 
purchaser's  costs,  lower  the  purchaser's 
efficiency,  or  otherwise  interfere  in  the 
ability  of  the  purchaser  to  compete 
effectively  in  the  Relevant  Area. 

J.  A  purchaser  of  any  Relevant 
Disposal  Asses  or  Relevant  Hauling 
Assets  under  this  Final  Judgment  must 
demonstrate  to  the  satisfaction  of  the 
United  States,  after  consultation  with 
the  Relevant  State,  that  the  purchaser 
will  comply  with  any  and  all  applicable 
federal,  state  and  local  environmental 
and  licensing  laws. 

K.  Defendants  may  enter  into  an 
agreement,  after  review  and  approval  of 
the  United  States,  in  its  sole  discretion, 
after  consultation  with  the  Relevant 
State,  with  a  pim:haser  or  purchasers  of 
the  Chiquita  Canyon,  Brazoria  or 
Carleton  Farms  landfills  (See  Sections  II 
{C){l)(g),  and  (d))  for  disposal  of 
commercicilly  acceptable  waste 
collected  or  transferred  from 
defendants'  own  route  operations. 


Appointment  of  Trustee 

A.  In  the  event  that  defendants  have 
not  sold  the  Relevant  Disposal  Assets  or 
Relevant  Hauling  Assets  within  the  time 
specified  in  Section  IV  of  this  Final 
Judgment,  the  Court  shall  appoint,  on 
application  of  the  United  States,  a 
trustee  selected  by  the  United  States,  to 
effect  the  divestiture  of  each  Relevant 
Disposal  Asset  or  Relevant  Hauling 
Asset  not  sold. 

B.  After  the  appointment  of  a  trustee 
becomes  effective,  only  the  trustee  shall 
have  the  right  \o  sell  the  Relevant 
Disposal  Assets  or  Relevant  Hauling 
Assets  described  in  Sections  n(C)  and 
(D)  of  this  Final  Judgment.  The  trustee 
shall  have  the  power  and  authority  to 
accomplish  any  and  all  divestitures  at 
the  best  price  then  obtainable  upon  a 
reasonable  effort  by  the  trustee,  subject 
to  the  provisions  of  Sections  IV,  VI,  and 
K  of  this  Judgment,  and  shall  have  such 
other  powers  as  the  Court  shall  deem 
appropriate.  Subject  to  Section  V(C)  of 
this  Judgment  the  trustee  shaJl  have  the 
power  and  authority  to  hire  at  the  cost 
and  expense  of  defendants  any 
investment  bankers,  attorneys,  or  other 
agents  reasonably  necessary  in  the 
judgment  of  the  trustee  to  assist  in  the 
divestitures,  and  such  professionals  and 
agents  shall  be  accountable  solely  to  the 
trustee.  To  assist  in  the  sale  of  the  Brent 
Run  Landfill,  described  in  Section  II 
n(C)(l)(e)  of  this  Judgment,  the  trustee 
also  shall  have  the  power  and  authority 
to  commit  defendants  to  supply  waste 
from  defendants'  routes  in  the  Relevant 
Area  to  that  landfill  for  up  to  a  five-year 
time  period  at  the  best  disposal  price 
then  obtainable  upon  reasonable  effort 
by  the  trustee.  The  trustee  shall  have  the 
power  and  authority  to  accomplish  the 
divestitures  at  the  earliest  possible  time 
to  a  purchaser  or  purchasers  acceptable 
to  the  United  States,  in  its  sole 
discretion,  after  consultation  with  the 
Relevant  State,  and  shall  have  such 
other  powers  as  this  Court  shall  deem 
appropriate.  Defendants  shall  not  object 
to  a  sale  by  the  trustee  on  any  ground 
other  than  the  trustee's  malfeasance. 
Any  such  objections  by  defendants  must 
be  conveyed  in  writing  to  the  United 
States  and  the  Relevant  State  and  the 
trustee  within  ten  (10)  calendar  days 
after  the  trustee  has  provided  the  notice 
required  under  Section  VI  of  this  Final 
Judgment. 

C.  The  trustee  shall  serve  at  the  cost 
and  expense  of  defendants,  on  such 
terms  and  conditions  as  the  Court  may 
prescribe,  and  shall  account  for  all 
monies  derived  from  the  sale  of  each 
Relevant  Disposal  Asset  or  Relevant 
Hauling  Asset  sold  by  the  trustee  and  all 
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costs  and  expenses  so  incurred.  After 
approval  by  the  Court  of  the  trustee's 
accounting,  including  fees  for  its 
services  and  those  of  any  professionals 
and  agents  retained  by  the  trustee,  all 
remaining  money  shall  be  paid  to 
defendants  and  Uie  trust  shall  then  be 
terminated.  The  compensation  of  such 
trustee  and  of  any  professionals  and 
agents  retained  by  the  trustee  shall  be 
reasonable  in  light  of  the  value  of  the 
divested  business  and  based  on  a  fee 
arrangement  providing  the  trustee  with 
an  incentive  based  on  the  price  and 
terms  of  the  divestiture  and  the  speed 
with  which  it  is  accomplished. 

D.  Defendants  shall  use  their  best 
efforts  to  assist  the  trustee  in 
accomplishing  the  required  divestitures, 
including  best  efforts  to  effect  all 
necessary  regulatory  approvals.  The 
trustee  and  any  consultants, 
accountants,  attorneys,  and  other 
persons  retained  by  the  trustee  shall 
have  full  and  complete  access  to  the 
personnel,  books,  records,  and  facilities 
of  the  businesses  to  be  divested,  and 
defendants  shall  develop  financial  or 
other  information  relevant  to  the 
businesses  to  be  divested  customarily 
provided  in  a  due  diligence  process  as 
the  trustee  may  reasonably  request, 
subject  to  customary  confidentiality 
assurances.  Defendants  shedl  permit 
bona  fide  prospective  purchasers  of 
each  Relevant  Disposal  Asset  or 
Relevant  Hauling  Asset  to  have 
reasonable  access  to  personnel  and  to 
make  such  inspection  of  physical 
facilities  and  any  and  all  financial, 
operational  or  other  documents  and 
other  information  as  may  be  relevant  to 
the  divestitures  required  by  this  Final 
Judgment. 

E.  After  its  appointment,  the  trustee 
shall  file  monthly  reports  with  the 
parties  and  the  Court  setting  forth  the 
trustee's  efforts  to  accomplish  the 
divestitures  ordered  under  this  Final 
Judgment;  provided,  however,  that  to 
the  extent  such  reports  contain 
information  that  the  trustee  deems 
confidential,  such  reports  shall  not  be 
filed  in  the  public  docket  of  the  court. 
Such  reports  shall  include  the  name, 
address  and  telephone  nimiber  of  each 
person  who,  during  the  preceding 
month,  made  an  offer  to  acquire, 
expressed  an  interest  in  acquiring, 
entered  into  negotiations  to  acquire,  or 
was  contacted  or  made  an  inquiry  about 
acquiring,  any  interest  in  the  business  to 
be  divested,  and  shall  describe  in  detail 
each  contact  with  any  such  person 
during  that  period.  "The  trustee  shall 


maintain  full  records  of  all  efforts  made 
to  sell  the  businesses  to  be  divested. 

F.  If  the  trustee  has  not  accomplished 
such  divestitures  within  Six  (6)  months 
after  its  appointment,  the  trustee 
thereupon  shall  file  promptly  with  the 
Court  a  report  setting  forth  (1)  the 
trustee's  efforts  to  accomphsh  the 
required  divestitures,  (2)  the  reasons,  in 
the  trustee's  judgment,  why  the  required 
divestitures  have  not  been 
accomplished,  and  (3)  the  trustee's 
recommendations;  provided,  however, 
that  to  the  extent  such  reports  contain 
information  that  the  trustee  deems 
confidential,  such  reports  shall  not  be 
filed  in  the  public  docket  of  the  Court. 
The  trustee  shall  at  the  same  time 
furnish  such  report  to  the  parties,  who 
shall  each  have  the  right  to  be  heard  and 
to  make  additional  recommendations 
consistent  with  the  purpose  of  the  trust. 
The  Court  shall  enter  thereafter  such 
orders  as  it  shall  deem  appropriate  in 
order  to  carry  out  the  purpose  of  the 
trust  which  may,  if  necessary,  include  " 
extending  the  trust  and  the  term  of  the 
trustee's  appointment  by  a  period 
requested  by  the  United  States. 

VI 

Notice  of  Proposed  Divestitures 

Within  two  (2)  business  days 
following  execution  of  a  definitive 
agreement,  contingent  upon  compliance 
with  the  terms  of  this  Final  Judgment, 
to  effect,  in  whole  or  in  part,  any 
proposed  divestiture  pursuant  to 
Sections  IV  or  V  of  this  Final  judgment, 
defendants  or  the  trustee,  whichever  is 
then  responsible  for  effecting  the 
divestiture,  shall  notify  the  United 
States  and  the  Relevant  State  of  the 
proposed  divestiture.  If  the  trustee  is 
responsible,  it  shall  similarly  notify 
defendants.  The  notice  shall  set  forth 
the  details  of  the  proposed  transaction 
and  list  the  name,  address,  and 
telephone  number  of  each  person  not 
previously  identified  who  offered  to,  or 
expressed  an  interest  in  or  a  desire  to, 
acquire  any  ownership  interest  in  the 
business  to  be  divested  that  is  the 
subject  of  the  binding  contract,  together 
with  full  details  of  same.  Within  fifteen 
(15)  calendar  days  of  receipt  by  the 
United  States  and  the  Relevant  State  of 
such  notice,  the  United  States,  in  its 
sole  discretion,  after  consultation  with 
the  Relevant  State,  may  request  from 
defendants,  the  proposed  purchaser,  or 
any  other  third  party  additional 
information  concerning  the  proposed 
divestiture  and  the  proposed  purchaser. 
Defendants  and  the  trustee  shall  furnish 


any  additional  information  requested 
from  them  within  fifteen  (15)  calendar 
days  of  the  receipt  of  the  request,  imless 
the  parties  shall  otherwise  agree.  Within 
thirty  (30)  calendar  days  after  receipt  of 
the  notice  [or  within  twenty  (20) 
calendar  days  after  the  United  States 
and  the  Relevant  State  have  been 
provided  the  additional  information 
requested  fit)m  defendants,  the 
proposed  purchaser,  and  any  third 
party,  whichever  is  later],  the  United 
States,  after  consultation  with  the 
Relevant  State,  shall  provide  written 
notice  to  defendants  and  the  trustee,  if 
there  is  one,  stating  whether  or  not  it 
objects  to  the  proposed  divestiture.  If 
the  United  States  provides  written 
notice  to  defendants  (and  the  trustee,  if 
applicable)  that  it  does  not  object,  then 
the  divestiture  may  be  consummated, 
subject  only  to  defendants'  limited  right 
to  object  to  the  sale  under  Section  V(B) 
of  this  Final  Judgment.  Upon  objection 
by  the  United  States,  a  divestiture 
proposed  under  Section  IV  or  Section  V 
of  this  Final  Judgment  shall  not  be 
consxmmiated.  Upon  objection  by 
defendants  imder  the  provision  in 
Section  V(B),  a  divestiture  proposed 
under  Section  V  shall  not  be 
consimmiated  unless  approved  by  the 
Court. 

vn 

Notice  of  Future  Acquisitions 

A.  Defendants  shall  provide  each 
Relevant  State  with  30  days'  written 
notice  (which  period  may  be  shortened 
by  permission  of  the  Relevant  State) 
before  acquiring,  directly  or  indirectly, 
any  interest  in  any  business,  assets 
(other  than  in  the  ordinary  course  of 
business),  capital  stock,  or  voting 
securities  of  any  person  that,  at  any  time 
dicing  the  twelve  (12)  months 
immediately  preceding  such 
acquisition,  was  engaged  in  waste 
disposal  or  small  containerized  solid 
waste  hauling  in  any  area  listed  in 
Section  Vn(B),  where  that  person's 
annual  revenues  from  waste  disposal  or 
small  containerized  solid  waste  hauling 
in  the  area  were  in  excess  of  $500,000 
annually,  or  its  total  revenues  were  in 
excess  of  $1,000,000  annually. 

B.  The  notice  provisions  set  forth  in 
Section  Vn(A)  above  apply  whenever 
defendants  seek  to  acquire  any  interest 
in  any  business,  assets  (other  than  in  the 
ordinary  course  of  business),  capital 
stock,  or  voting  securities  of  any  person 
that  was  engaged  in  waste  disposal  or 
small  containerized  solid  waste  hauling 
in  any  of  the  following  areas: 
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Relevant  State 


Arizona  

Calitomia  

Colorado 

Florida  

Kentucky 

Maryland 

Michigan  

New  York 

Ohio 

Pennsylvania 

Texas  

Washington  . 
Wisconsin  .... 


Area  for  which  defendants  must  provide  relevant  state  notice  of  future  acqulsitkxis 


Pima  Co.  (hauling  and  disposal). 

Los  Angeles  and  Riverside  (hauling  and  disposal);  Ventura  and  Orange  Co.  (disposal  only). 

Boulder  and  Denver  Co.  (hauling  and  disposal). 

Brevard,  Alachua,  Marran,  Orange,  Osceola,  Seminole,  Lee,  Charlotte.  Sarastoa,  Putnam,  Volusia  and  Flagler 
Co.  (hauling  and  disposal). 

Jefferson  and  Oldham  Co.  (hauling  and  disposal). 

Baltimore  City,  Baltimore,  Anne  Arundel,  Harford,  Carroll,  Howard,  Montgomery,  and  Prince  George  s  Co.  (haul- 
ing and  disposal). 

Wayne,  Macomb,  and  Oakland  Co.  (hauling  and  disposal);  Genessee,  Shiawassee,  Saginaw.  Bay,  Midland,  Wex- 
ford, Manistee  and  Montgomery  Co.  (disposal  only). 

New  York,  Bronx,  Kings,  Queens,  and  Richmond  Co.  (disposal  only). 

Ashtabula,  Cuyahoga,  Delaware,  Fairfield,  Franklin,  Geauga,  Lake,  Lwking,  Lorain,  Lucas,  Mahoning,  Medina, 
Ptekaway,  Portage,  Start?,  Summit,  Trumbull,  and  Wood  Co.  (hauling  and  disposal);  CamH\,  Columbiana, 
Coshocton.  Holmes,  Knox,  Madison,  Tuscarawas,  Union  and  Wayne  Co.  (disposal  only). 

Allegheny,  Westmoreland,  Washington,  Beaver,  Butler,  Lehigh,  Northampton,  Dauphin,  Cumberland,  and  Peny 
Co.  (hauling  and  disposal). 

Brazoria,  Chambers,  Ft.  Bend,  Galveston,  Hams,  Liberty,  Montgomery,  Walker  and  Waller  Co.  (hauling  and  dis- 
posal). 

Cowlitz  and  C\aik  Co.  (hauling  and  disposal). 

Milwaukee,  Waukesha,  Racine,  Washington,  Kenosha,  Ozaukee,  Walworth,  Jefferson  and  Dane  Co.  (disposal 
only). 


C.  For  purposes  of  this  Section  Vn. 
the  term  "small  contciinerized  solid 
waste  hauling"  means  the  provision  of 
solid  waste  hauling  service  to 
commercial  customers  by  providing  the 
customer  with  a  one  to  ten  cubic  yard 
container,  which  is  picked  up 
mechanically  using  a  frontload,  rearload 
or  sideload  truck,  and  excludes  hand 
pick-up  service,  and  service  using  a 
compacter  attached  to  or  part  of  a 
container. 

vra 

Defiendants'  Additional  ObUgations 

Defendants  are  hereby  ordered  and 
directed  to,  in  accordance  with  the 
terms  of  this  Final  Judgment: 

A.  Offer  to  extend,  for  an  additional 
ten-year  time  period,  the  Solid  Waste 
Service  Agreement,  dated  August  8, 
1996,  by  and  between  the  Northeast 
Maryland  Waste  Disposal  Authority  and 
USA  Waste's  subsidiary.  Garnet  of 
Maryland,  Inc.  (attached  hereto  as 
Exhibit  B),  for  the  disposal  of  Anne 
Arimdel  Coimty,  MD  and  Howard 
County,  MD  waste  at  the  Annapolis 
Jimction  Transfer  Station; 

B.  Use  their  best  efforts,  prior  to  its 
divestiture,  to  obtain  any  and  all 
licenses  and  permits  to  open  and 
operate  USA  Waste's  Nekboh  Transfer 
Station,  described  in  Section 
II(C)(2)(i)(2);  and  for  a  five-year  period 
following  such  divestiture,  to  cooperate 
and  assist  the  purchaser  in  obtaining 
any  and  all  licenses  or  permits  required 
to  operate  Nekboh  Transfer  Station  and 
to  refrain  from  opposing  any  application 
by  the  purchaser  to  obtain  a  license  or 
permit  to  expand  the  Nekboh  Transfer 
Station; 

C.  For  a  one-year  period  following 
entry  of  this  Final  Judgment,  refrain 


from  opposing  any  application  by  any 
person  for  a  permit  or  license  to  operate 
any  waste  transfer  station  in  any 
borough  of  the  City  of  New  York,  NY; 

D.  For  a  five-year  period  following  - 
entry  of  this  Final  Judgment,  refrain 
from  opposing  any  application  by  any 
person  to  obtain  a  license  or  permit  to 
expand  the  remaining  capacity  or  the 
average  daily  capacity  of  the  Emerald 
Park  Landfill,  Glacier  Ridge  Landfill,  or 
Valley  Meadows  Landfill,  in  the  Greater 
Milwaukee,  WI  area; 

E.  Refrain  from  reacquiring  any 
interest  in  any  Relevant  Disposal  Assets 
or  Relevant  Hauling  Assets  divested 
pursuant  to  the  terms  of  this  Final 
Judgment,  without  prior  vmtten  notice 
to,  and  written  consent  of,  the  United 
States  and  the  Relevant  State; 

F.  Refrain  from  conditioning  the  sale 
of  any  landfill  pursuant  to  this  Final 
Judgment  on  any  understanding, 
agreement  or  commitment,  written  or 
understood,  that  the  purchaser  (or 
purchasers)  will  agree  to  sell  airspace  or 
otherwise  permit  defendants  to  dispose 
of  waste  in  that  landfill;  provided, 
however,  that  USA  Waste's  Carleton 
Farms  Landfill  may  be  divested  subject 
to  USA  Waste's  obligation  to  dispose  of 
ash  from  the  Greater  Detroit  Resource 
Recovery  Center's  incinerator  at  a 
separate  monofill  cell  on  the  Carleton 
Farms  Landfill  site; 

G.  Refrain  from  taking  any  action  to 
enforce  any  agreement  or  understanding 
that  would  prohibit  any  person  from 
competing  in  Alachua  or  Marion 
County,  FL;  provided,  however,  that  this 
provision  shall  not  apply  to  a  ciurent  or 
former  employee  of  defendants  (other 
than  any  employee  who  may  be 
responsible  in  any  way  for  route 
operations  subject  to  divestiture  under 


Sections  n(D)(12),  IV  and  V  of  this 
Judgment);  and 

H.  Provide  access  to  the  gate,  scale 
house  and  disposal  area  of  the  WMI 
Tucson  transfer  station,  located  at  5200 
West  Ina,  Tucson,  AZ,  xmder  terms  and 
cpnditions  no  less  favorable  than  those 
provided  to  defendants'  own  vehicles  or 
to  the  vehicles  of  any  county  or 
municipality  in  Arizona. 

Affidavits 

A.  Within  twenty  (20)  calendar  days 
of  the  filing  of  the  Final  Judgment  in 
this  matter  and  every  thirty  (30) 
calendar  days  thereafter  until  the 
divesture  has  been  competed  whether 
pursuant  to  Section  IV  or  Section  V  of 
this  Final  Judgment,  defendants  shall 
deliver  to  plaintiffs  an  affidavit  as  to  the 
fact  and  manner  of  compliance  with 
Sections  FV  or  V  of  this  Final  Judgment. 
Each  such  affidavit  shall  include,  inter 
alia,  the  name,  address,  and  telephone 
number  of  each  person  who,  at  any  time 
after  the  period  covered  by  the  last  such 
report,  made  an  offer  to  acquire, 
expressed  an  interest  in  acquiring, 
entered  into  negotiations  to  acquire,  or 
was  contacted  or  made  an  inquiry  about 
acquiring,  any  interest  in  the  businesses 
to  be  divested,  and  shall  describe  in 
detail  each  contact  with  any  such 
person  during  that  period.  Each  such 
affidavit  shall  also  include  a  description 
of  the  efforts  that  defendants  have  taken 
to  solicit  a  buyer  for  any  and  all 
Relevant  Disposal  Assets  and  Relevant 
Hauling  Assets  and  to  provide  required 
information  to  prospective  purchasers, 
including  the  limitations,  if  any,  on 
such  information.  Assuming  the 
information  set  forth  in  the  affidavit  is 
true  and  complete,  any  obligation  by  the 
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United  States,  after  consiiltation  with 
the  Relevant  State,  to  information 
provided  by  defendants,  including 
limitations  on  information,  shall  be 
made  within  fourteen  (14)  days  of 
receipt  of  such  affidavit. 

B.  Within  twenty  (20)  calendar  days 
of  the  filing  of  the  Complaint  in  this 
matter,  defendants  shall  deliver  to 
plaintiffs  an  affidavit  which  describes  in 
detail  all  actions  defendants  have  taken 
and  all  steps  defendants  have 
implemented  on  an  on-going  basis  to 
preserve  the  Relevant  Disposal  Assets 
and  Relevant  Hauling  Assets  pursuant 
to  Section  X  of  this  Final  Judgment  and 
the  Hold  Separate  Stipulation  and  Order 
entered  by  the  Court.  The  affidavit  also 
shall  describe,  but  not  be  limited  to, 
defendants'  efforts  to  maintain  and 
operate  each  Relevant  Disposal  Asset 
and  Relevant  Hauling  Asset  as  a  viable 
active  competitor;  to  maintain  separate 
management,  staffing,  sales,  marketing 
and  pricing  of  each  asset;  and  to 
maintain  each  asset  in  operable 
condition  at  current  capacity 
configurations.  Defendants  shall  deliver 
to  plaintiffs  an  affidavit  describing  any 
changes  to  thd  efforts  and  actions 
outlined  in  defendants'  earlier 
affidavit(s)  filed  pursuant  to  this  Section 
within  fifteen  (15)  calendar  days  after 
any  such  change  has  been  implemented. 

C.  For  a  one-year  period  following  the 
completion  of  each  divestiture, 
defendants  shall  preserve  all  records  of 
any  and  all  efforts  made  to  preserve  the 
Relevant  Disposal  Assets  and  Relevant 
Hauling  Assets  that  were  divested  and 
to  effect  the  ordered  divestitures. 


Hold  Separate  Order 

Until  the  divestitxires  required  by  the 
Final  Judgment  have  been 
accomplished,  defendants  shall  take  all 
steps  necessary  to  comply  with  the  Hold 
Separate  Stipulation  and  Order  entered 
by  this  Court.  Defendants  shall  take  no 
action  that  would  jeopardized  the  sale 
of  any  Relevant  Disposal  Asset  or 
Relevant  Hauling  Asset. 

XI 

Financing 

Defendants  arc  ordered  and  directed 
not  to  finance  all  or  any  part  of  any 
acquisition  by  any  person  made 
pursuant  to  Sections  IV  or  V  of  this 
Final  Judgment. 

xn 

Compliance  Inspection 

For  purposes  of  determining  or 
securing  compliance  with  the  Final 
Judgment  and  subject  to  any  legally 
recognized  privilege,  from  time  to  time: 


A.  Duly  authorized  representatives  of 
the  United  States  Department  of  Justice, 
upon  written  request  of  the  Attorney 
General  or  of  the  Assistant  Attorney 
General  in  charge  of  the  Antitrust 
Division,  or  upon  written  request  of 
duly  authorized  representatives  of  the 
Attorney  General's  Office  of  any  other 
plaintiff,  and  on  reasonable  notice  to 
defendants  made  to  their  principal 
offices,  shall  be  permitted: 

1 .  Access  during  office  hours  of 
defendants  to  inspect  and  copy  all 
books,  ledgers,  accounts, 
correspondence,  memoranda,  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of 
defendants,  who  may  have  coimsel 
present,  relating  to  the  matters 
contained  in  this  Final  Judgment  and 
the  Hold  Separate  Stipulation  and 
Order;  and 

2.  Subject  to  the  reasonable 
convenience  of  defendants  and  without 
restraint  or  interference  from  them,  to 
interview,  either  informally  or  on  the 
record,  their  officers,  employees,  and 
agents,  who  may  have  counsel  present, 
regarding  any  such  matters. 

B.  Upon  the  written  request  of  the 
Attorney  General  or  of  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division,  or  upon  the  written 
request  of  the  Attorney  General's  Office 
of  any  other  plaintiff,  defendants  shall 
submit  such  written  reports,  under  oath 
if  request,  with  respect  to  any  matter 
contained  in  the  Final  Judgment  and  the 
Hold  Separate  Stipulation  and  Order. 

C.  No  information  or  documents 
obtained  by  the  means  provided  in 
Sections  in  Sections  VII  or  X  or  this 
Final  Judgment  shall  be  divulged  by  a 
representative  of  the  plaintiffs  to  any 
person  other  than  a  duly  authorized 
representative  of  the  Executive  Branch 
of  the  United  States,  or  the  Attorney 
General's  Office  of  any  other  plaintiff, 
except  in  the  course  of  legal  proceedings 
to  which  the  United  States  or  any  other 
plaintiff  is  a  party  (including  grand  yuiy 
proceedings),  or  for  the  purpose  of 
securing  compliance  with  this  Final 
Judgment,  or  as  otherwise  required  by 
law. 

D.  If  at  the  time  information  or 
dociunents  are  furnished  by  defendants 
to  plaintiffs,  defendants  represent  and 
identify  in  writing  the  material  in  any 
such  information  or  docximents  to 
which  a  claim  of  protection  may  be 
asserted  imder  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,  and 
defendants  mark  each  pertinent  page  of 
such  material,  "Subject  to  claim  of 
protection  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,"  then 
ten  (10)  calendar  days  notice  shall  be 
given  by  plaintiffs  to  defendants  prior  to 


dividging  such  material  in  any  legal 
proceeding  (other  than  a  grand  jury 
proceeding)  to  which  defendants  are  not 
a  party. 

xm 

Retention  of  Jurisdiction 

Jurisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  apply 
to  this  Court  at  any  time  for  such  further 
orders  and  directions  as  may  be 
necessary  or  appropriate  for  the 
construction  or  carrying  out  of  this  Final 
Judgment,  for  the  modification  of  any  of 
the  provisions  hereof,  for  the 
enforcement  of  compliance  herewith, 
and  for  the  pimishment  of  any 
violations  hereof. 

XIV 

Termination 

Unless  this  Court  grants  an  extension, 
this  Final  Judgment  will  expire  upon 
the  tenth  aimiversary  of  the  date  of  its 
entry. 

XV 

Public  Interest 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 

Dated ,  1998. 

United  States  District  Judge 

United  States's  Certificate  Of 
Compliance  With  Provisions  of  the 
Antitrust  Procedures  and  Penalties  Act 

The  United  States  of  America  hereby 
certifies  that  it  has  complied  with  the 
provisions  of  the  Antitrust  Procedures 
and  Penalties  Act  ("APPA"),  15  U.S.C. 
16(b)-(h),  and  states: 

1.  The  Complaint  in  this  case,  the 
proposed  Final  Judgment  ("Judgment"), 
and  the  Hold  Separate  Stipiilation  and 
Order  ("Hold  Separate  Order")  were 
filed  on  July  16, 1998.  The  United 
States's  Competitive  Impact  Statement 
was  filed  on  July  23, 1998. 

2.  Pursuant  to  15  U.S.C.  16(b).  the 
Judgment,  Hold  Separate  Order,  and 
Competitive  Impact  Statement  were 
published  in  the  Federal  Register  on 
September  24, 1998  (63  Fed.  Reg. 
51125).  A  copy  of  that  Federal  Register 
notice  is  attached  as  Exhibit  1. 

3.  Pursuant  to  15  U.S.C.  16(d),  the 
United  States  furnished  copies  of  the 
Complaint,  Hold  Separate  Order, 
proposed  Judgment  and  Competitive 
Impact  Statement  to  anyone  requesting 
them. 

4.  Pursuant  to  15  U.S.C.  16(c),  a 
simmiary  of  the  terms  of  the  proposed 
Judgment  and  the  Competitive  Impact 
Statement  were  published  in  The 
Cleveland  Plain  Dealer,  a  newspaper  of 
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general  circulation  in  Cleveland,  OH, 
and  in  The  Washington  Post,  a 
newspaper  of  general  circulation  in  the 
District  of  Columbia.  Copies  of  the 
certificates  of  publication  from  The 
Cleveland  Plain  Dealer  and  The 
Washington  Post  appear  in  Exhibit  2. 

5.  On  January  21, 1999,  the 
defendants — USA  Waste  Services,  Inc.; 
Dome  Merger  Subsidiary;  and  Waste 
Management,  Inc. — filed  with  the  Court 
a  joint  statement  describing  their 
communications  with  employees  of  the 
United  States  Department  of  Justice 
concerning  the  proposed  Judgment,  as 
required  by  15  U.S.C.  16(g). 

6.  During  the  60-day  comment  period 
after  publication  of  notice  in  the  Federal 
Register,  The  Cleveland  Plain  Dealer 
and  The  Washington  Post,  the  United 
States  received  a  total  of  13  written 
comments  on  the  proposed  settlement. 
The  comments  were  from: 

(a)  Recycle  Worlds  Consulting  Corp., 

Madison,  WI  (Ex.  3); 

(b)  Honorable  Joseph  R.  Lenthol,  New 

York  State  Assemblyman  for  the 
50th  District,  Brooklyn,  NY  (Ex.  4); 

(c)  Sierra  Club  of  New  York  City  Group, 

New  York,  NY  (Ex.  5); 

(d)  Neighbors* Against  Garbage, 

Brooklyn,  NY  (Ex.  6); 

(e)  Red  Hook  Civic  Association, 

Brooklyn,  NY  (Ex.  7); 

(f)  Rose  Institute  of  State  and  Local 

Government,  Claremont  College, 
Claremont,  CA  (Ex.  8); 

(g)  Gold  Fields  Mining  Corporation,  Los 

Angeles,  CA  (Ex.  9); 
(h)  Coastal  Waste  Management, 

Sacramento,  CA  (Ex.  10); 
(i)  York  County  Solid  Waste  and  Refuse 

Authority,  York,  PA  (Ex.  11); 
(j)  Calvert  Trash  Systems,  Inc.,  Owings, 

MD  (Ex.  12); 
(k)  LaPlata  Recycling  Center  and 

Depository,  Bayfield,  CO  (Ex.  13); 
(I)  Conrad  S.  Magnuson,  Kingston,  NH 

(Ex.  14);  and 
(m)  Three  Rivers  Disposal  Company, 

Bozeman,  MT  (Ex.  15). 

7.  The  United  States  evaluated  and 
responded  to  each  of  the  comments  it 
received.  The  comments  did  not 
convince  the  United  States  that  it 
should  withdraw  its  consent  to  the 
proposed  settlement.  However,  for  the 
reasons  set  forth  in  its  Memorandimi  in 
Support  of  Entry  of  the  Modified  Final 
Judgment,  the  United  States  was 
persuaded  to  move  for  a  minor 
modification  of  the  proposed  Judgment, 
which  would  eliminate  the  defendants' 
obligation  to  divest  the  Scott  Avenue 
Transfer  Station  in  Brooklyn,  NY,  and 
substitute  a  divestiture  of  one  of  two 
smaller  transfer  stations,  Vaccarro  or 
Gesuale,  also  in  New  York  City- 


Copies  of  the  comments  and  the 
United  States's  responses  appear  in 
Exhibits  3-15;  they  are  summcuized 
below. 

A.  General  Comment  on  the  Divestiture 
Relief  in  the  Proposed  Judgment 

Recycle  Worlds,  a  private  waste 
industry  consultant,  urged  the  United 
States  not  to  approve  any  asset 
divestiture  under  the  proposed 
Judgment  to  one  of  the  major  integrated 
waste  collection  and  disposal  firms, 
such  as  Republic  Services,  Inc.;  Allied 
Waste  Industries,  Inc.;  or  Browning- 
Ferris  Industries,  Inc.  (Ex.  3).  In  Recycle 
Worlds's  view,  these  firms  may  be  more 
inclined  to  cooperate  with  the 
defendants  in  raising  prices  in  some 
markets  in  order  to  avoid  potential  price 
wars  with  the  defendants  elsewhere. 

In  response,  we  noted  that  the  United 
States  could  not  categorically  conclude 
that  selling  the  consent  decree  assets  to 
a  large  national  waste  collection  and 
disposal  firm,  such  as  Republic,  would 
be  less  competitive  than  a  sale  to 
municipal  agency  or  small  independent 
firm,  or  that  large  waste  companies  are 
more  prone  to  collude,  when  given  the 
opportunity,  than  small  independent 
firms.  Also,  large  waste  collection  and 
disposal  companies  may  enjoy  some 
competitive  advantages,  such  as  better 
access  to  capital  and  more  extensive 
experience,  that  would  make  them  in 
some  respects  more  formidable 
competitors  than  small  independent 
firms. 

In  a  series  of  transactions  beginning  in 
September  1998  and  ending  in  early 
1999,  the  United  States  approved 
Republic  as  a  purchaser  of  all  of  the 
waste  collection  and  disposal  assets 
ordered  divested  under  die  Judgment, 
except  the  Bedtimore  area  disposal 
assets,  which  the  United  States 
approved  for  sale  to  BFI  in  October 
1999. 

B.  Comments  on  the  New  York  City 
Divestiture  Relief 

The  United  States  received  four 
comments  on  provisions  of  the 
proposed  Find  Judgment  that  relate  to 
the  divestiture  relief  in  the  New  York 
City  area.  Three  commentators — New 
York  State  Assemblyman  Joseph 
Lenthol  (Ex.  4),  the  Sierra  Club  of  New 
York  City  Group  (Ex.  5),  and  Neighbors 
Against  Garbage  (Ex.  6)— expressed 
considerable  concern  that  by  ordering 
the  defendants  to  divest  the  application 
for  a  permit  to  construct  and  open  the 
proposed  Nekboh  Transfer  Station  in 
Brooklyn,  NY,  the  Final  Judgment 
would  ensure  that  the  new  owner  would 
continue  the  attempt  to  open  a  transfer 
station  on  that  site,  despite  strong 


community  opposition.  The 
commentators  suggested  that  the  United 
States's  move  to  amend  the  proposed 
Judgment  in  such  a  way  as  to  end  the 
effort  to  develop  the  Nekboh  site  as  a 
waste  transfer  station  [e.g.,  requiring  the 
defendants  to  sell  the  Nekboh  site  to  a 
government  agency  for  development  as 
a  public  park). 

In  response,  we  pointed  out  that  the 
aesthetic  and  environmental  concerns 
that  have  fueled  community  opposition 
to  the  proposed  Nekboh  Transfer  Station 
are  unrelated  to  the  competitive 
concerns  that  precipitated  the 
governments'  antitrust  suit.  Issues 
concerning  whether  a  waste  transfer 
station  should  be  constructed  on  the 
Nekboh  site  ought  to  be  presented  to, 
and  resolved  by,  the  state  and  local 
regulatory  officials  responsible  for 
issuing  the  site's  operating  permit. 

A  fourth  commentator  Red  Hook  Civic 
Association  (Ex.  7),  wanted  to  know 
why  the  United  States  did  not  seek 
divestiture  of  defendant  USA  Waste's 
massive  proposed  Erie  Basin  Transfer 
Station,  also  in  Brooklyn,  NY.  We  noted 
that  Erie  Basin,  if  it  is  constructed, 
would  primarily  handle  the  city's 
residential  waste,  a  market  unrelated  to 
the  disposal  of  commercial  waste 
market  in  which  the  United  States 
alleged  that  the  defendants'  merger 
would  substantially  eliminate 
competition. 

C.  Comments  on  the  California 
Divestiture  Relief 

The  United  States  received  three 
comments  on  those  provisions  of  the 
Final  Judgment  relating  to  the 
divestiture  relief  in  the  California 
market.  Two  commentators — the  Rose 
Institute  of  State  and  Local  Government, 
Claremont  College,  CA  (Ex.  8),  and  Gold 
Fields  Mining  Corporation  (Ex.  9) — 
submitted  very  lengthy  papers  that 
questioned  our  definition  of  the  relevant 
geographic  market  for  the  disposal  of 
commercial  waste  from  the  City  of  Los 
Angeles.  As  these  commentators  see  it, 
the  geographic  market  should  be 
expanded  to  include  public  and  private 
landfills  located  up  to  1 70  miles  east  of 
Los  Angeles.  This  expanded  market 
would  include  a  massive  new  landfill, 
Mesquite  Regional,  partly-owned  by  the 
defendants.  And  they  would  order  the 
defendants  to  divest  that  landfill  in 
order  to  alleviate  the  competitive 
concerns  that  they  believe  the 
combination  would  raise  in  the 
expanded  geographic  market. 

The  United  States  noted,  in  its 
response,  that  it  made  good  economic 
sense  to  exclude  the  remote  Mesquite 
Regional  Landfill  from  the  competitive 
analysis  since  it  is  relatively 
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inaccessible  to  commercial  waste 
haulers  from  the  Los  Angeles  area. 
Given  this  landfill's  170  mile  distance 
from  Los  Angeles,  it  would  be  very 
expensive  for  haulers  to  ship  and 
dispose  of  commercial  waste  collected 
in  Los  Angeles  at  Mesquite  Regional. 
Private  landfills  located  mucb  closer  to 
Los  Angeles  could  profitably  raise 
disposal  prices  without  fear  of  losing 
significant  revenues  to  this  distant 
landfill.  Since  Mesquite  Regional  is  not 
in  the  relevant  market,  the  defendants 
should  not  be  required  to  divest  it  in 
order  to  obtain  effective  relief. 

A  third  commentator,  Coastal  Waste 
Management  (Ex.  10),  questioned  the 
United  States'  decision  not  to  allege  in 
its  Complaint  or  seek  relief  in  the 
proposed  judgment  relating  to 
commercial  waste  hauling  in  the 
Sacramento,  CA  market.  We  noted,  in 
response,  that  based  on  the  evidence 
available  to  us  at  the  time,  injimctive 
relief  was  not  warranted  in  tbe 
Sacramento  hauling  market.  Coastal, 
however,  remains  free  to  pursue  such  a 
remedy  by  filing  a  private  antitrust 
action. 

D.  Comments  on  the  DivestituK  Relief 
in  Other  Areas 

The  York  Coxmty  Solid  Waste  and 
Refuse  Authority  of  York  County,  PA, 
was  very  concerned  that  the  ordered 
divestiture  of  Waste  Management's 
Modem  Landfill  would  adversely  affect 
its  contract  to  deliver  waste  to  the 
Authority's  incinerator  and  dispose  of 
ash  and  noncombustible  waste  from  the 
incinerator  (Ex.  11).  Since  the  proposed 
Judgment  orders  that  the  landfill  be 
divested  "subject  to"  such  existing 
contractual  commitments,  the  sale 
should  not  affiect  these  local  disposal 
agreements. 

Finally,  foiu'  commentators — Calvert 
Waste  Systems  (Ex.  12),  LaPlata 
Recycling  (Ex.  13),  Conrad  Magnuson 
(Ex.  14),  and  Three  Rivers  Disposal  (Ex. 
15) — complained  that  the  United  States 
should  have  sought  injimctive  relief 
with  respect  to  several  markets  not 
alleged  in  the  governments'  complaint, 
viz.,  the  eastern  shore  of  Maryland; 
Bayfield,  CO;  Kingston,  NH;  and 
Bozeman,  MT. 

In  our  response,  we  noted  that  the 
United  States  did  not  seek  divestitive 
relief  as  to  these  markets  because  it  was 
not  convinced,  based  on  information 
available  to  it  at  the  time,  that  the 
merger  would  create  serious  competitive 
problems  warranting  the  imposition  of 
this  remedy.  Private  parties,  such  as  the 
commentators,  certainly  remain  fr«e  to 
pursue  such  relief  against  the 
defendants  by  filing  a  private  antitrust 
suit. 


8.  Pursuant  to  15  U.S.C.  16  (b)-(h),  the 
United  States  has  arranged  to  publish  in 
the  Federal  Register  by  September  27, 
1999,  a  copy  of  the  comments  and  the 
United  States's  responses. 

9.  With  these  steps  having  been  taken, 
the  parties  have  fulfilled  their 
obligations  under  the  APPA.  Pursuant  to 
the  Hold  Separate  Order  that  the  Court 
entered  on  July  16,  1998,  the  Court  may 
now  enter  the  proposed  Judgment,  if  it 
determines  that  the  entry  of  the 
Judgment  is  in  the  public  interest.  For 
the  reasons  set  forth  in  the  Competitive 
Impact  Statement,  its  responses  to  the 
public  comments,  and  in  its 
Memorandum  in  Support  of  Entry  of  the 
Proposed  Modified  Final  Judgment,  the 
United  States — and  all  of  the  other 
parties — strongly  believe  that  the 
proposed  decree,  as  amended,  is  in  the 
public  interest  and  that  the  Court 
therefore  promptly  should  enter  it. 

Dated:  September  13, 1999. 
Respectfully  submitted. 
Anthony  E.  Harris,  Illinois  Bar  No.  1133713, 
U.S.  Department  of  Justice,  Antitrust  Division, 
Utigation  II,  1401  H  Street.  NW.  Suite  3000, 
Washington.  DC  20530.  (202)  307-6583. 

Note:  Exliibits  1  and  2  were  unable  to  be 
published  in  the  Federal  Register.  A  copy 
can  be  obtained  from  the  U.S.  Department  of 
Justice,  Documents  Office,  325  7th  St.,  Room 
215,  Washington.  DC  or  (202)  514-2481. 

Exhibits 

U.S.  Department  of  Justice  Antitrust  Division 

August  27,  1999. 
Mr.  Peter  Anderson, 
Recycle  Worlds  Consulting  Corp.,  4513 
Vemon  Blvd.,  Suite  15.  Madison, 
Wisconsin  53705-4964. 
Re:  Comment  on  Proposed  Final  Judgment  in 
United  States,  State  of  Ohio,  et  al.  v. 
USA  Waste  Services,  Inc.,  Waste 
Management,  Inc..  et  al..  Civil  No.  98- 
1616  (N.D.  Ohio,  filed  July  16, 1998) 
Dear  Mr.  Anderson:  This  letter  responds  to 
your  written  comment  on  the  proposed  Final 
Judgment  in  the  above  case.  The  Complaint 
in  this  case  charged,  among  other  things,  that 
USA  Waste's  acquisition  of  Waste 
Management  would  substantially  lessen 
competition  in  the  disposal  of  municipal 
solid  waste  in  16  markets  throughout  the 
country.  The  proposed  Judgment,  now 
pending  in  federal  district  court  in 
Cleveland,  Ohio,  would  settle  the  case  by, 
inter  alia,  requiring  that  the  defendants 
divest  waste  disposal  facilities  that  serve 
each  of  the  disposal  markets  alleged  in  the 
Complaint.  In  a  series  of  transactions  in 
August  and  December  1998,  and  in  January 
and  February  1999,  the  United  States 
approved,  under  the  terms  of  the  Judgment, 
a  sale  to  Republic  Services,  Inc.  ("Republic") 
of  all  assets  that  had  been  ordered  divested 
(except  the  Baltimore  area  disposal  assets). 
The  United  States  subsequently  approved  a 
sale  to  Browning  Ferris  Industries,  Inc. 
("BFI")  of  the  Baltimore  area  disposal  assets. 


In  your  letter,  you  questioned  whether 
Republic  or  any  other  major  waste  collection 
and  disposal  firm  should  be  allowed  to 
acquire  the  assets  ordered  divested  under  the 
proposed  decree.  As  you  see  it,  a  sale  to  a 
large  national  or  regional  firm  is  undesirable 
because  such  firms  would  cooperate  with  the 
defendants  and  other  market  participants  in 
raising  prices  to  customers  after  a  divestiture. 
Competition  would  be  tjetter  served  if  the 
waste  collection  and  disposal  assets  under 
the  decree  were  sold  to  a  municipal  agency 
or  a  small  independent  firm,  entities  which, 
you  contend,  would  have  a  greater  incentive 
to  vigorously  compete  against  the  defendants' 
waste  collection  and  disposal  operations. 

The  United  States,  however,  does  not  have 
any  evidence  that  would  lead  it  categorically 
to  conclude  that  selling  the  assets  under  the 
Judgment  to  a  large  national  waste  collection 
and  disposal  firm,  such  as  Republic,  would 
be  a  less  competitive  alternative  than  a  sale 
to  municipal  agency  or  small  independent 
firm,  or  that  large  waste  companies  are  more 
prone  to  collude,  when  given  the 
opportunity,  than  small  independent  firms. 
Also,  it  is  possible  that  large  waste  collection 
and  disposal  companies  enjoy  some 
competitive  advantages,  such  as  better  access 
to  capital  and  more  extensive  experience, 
that  would  make  them  in  some  respects  more 
formidable  competitors  than  small 
independent  firms.  Thus,  United  States  did 
not  object  to  Republic's  purchase  of  most  of 
the  waste  collection  and  disposal  assets  that 
the  defendants  divested  under  the  proposed 
Judgment.  And  since  BFI  did  not  compete  in 
the  disposal  of  waste  in  the  Baltimore 
market,  the  United  States  saw  no  reason  to 
prevent  BFI's  acquisition  of  the  transfer 
station  disposal  capacity  divested  by  the 
defendants  under  the  proposed  Judgment.    _ 

Thank  you  for  bringing  your  concerns  to 
our  attention;  we  hope  this  information  will 
help  alleviate  them.  Pursuant  to  the  Antitrust 
Procedures  and  Penalties  Act,  15  U.S.C. 
§  16(d),  a  copy  of  your  comments  and  this 
response  will  be  published  in  the  Federal 
Register  and  filed  with  the  Court. 

Sincerely  yours, 
J.  Robert  Kramer,  II,  " 

Chief,  Utigation  II  Section. 

Note:  Letter  dated  11/27/98  from  Peter 
Anderson  of  Recycle  Worlds  Consulting  with 
attachments  was  unable  to  be  published  in 
the  Federal  Register.  A  copy  can  be  obtained 
from  the  U.S.  Department  of  Justice, 
Documents  office,  325  7th  St.,  Room  215, 
Washington,  DC  or  (202)  514-2481. 

Exhibit  4 

U.S.  Department  of  Justice  Antitrust  Division 

August  27.  1999. 

The  Honorable  Joseph  R.  Lenthol, 

Assemblyman  50th  District,  Kings 

County,  New  York 
State  of  New  York  Assembly,  619  Lorimer 

Street.  Brooklyn,  NY  11211. 
Re:  Comment  on  Proposed  Final  Judgment  in 

United  Statesv.  State  of  Ohio  et  al.  v. 

USA  Waste  Services,  Inc.,  Waste 

Management,  Inc.,  et  al..  Civil  No.  98- 

1616  (N.D.  Ohio,  filed  July  16, 1998) 
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Dear  Assemblyman  Lenthol:  This  letter 
responds  to  your  written  comment  on  the 
proposed  Final  Judgment  in  United  States 
USA  Waste  Services.  Inc.,  now  pending  in 
federal  district  court  in  Cleveland,  Ohio.  The 
Complaint  in  that  case  charged,  among  other 
things,  that  USA  Waste's  acquisition  of  Waste 
Management  would  substantially  lessen 
competition  in  the  disposal  of  New  York 
City's  commercial  waste.  The  proposed  final 
Judgment  would  settle  the  case  by,  inter  alia, 
requiring  the  defendants  to  divest  (a)  the 
Waste  Management's  SPM  Transfer  Station  in 
the  Bronx,  NY;  (b)  USA  Waste's  All  City 
Waste  Transfer  Station  in  Brooklyn,  NY;  and 
(c)  USA  Waste's  proposed  Nekboh  Transfer 
Station  in  Brooklyn,  NY.  See  Judgment, 
§§n(C)(2)  (i){lH3),  IV(A).  To  ensure  USA 
Waste's  continued  cooperation  with  the 
purchaser  in  its  efforts  to  permit  and 
construct  a  transfer  station  on  the  Nekboh 
site,  the  proposed  Judgment  further  provides 
that,  if  the  Nekboh  Transfer  Station  is  not 
permitted  within  one  year  after  entry  of  the 
decree,  USA  Waste  must,  in  addition,  divest 
Waste  Management's  Scott  Avenue  Transfer 
Station,  also  in  Brooklyn,  NY.  Judgment, 
§§n(C)(2)(i)(4)andIV(B). 

Your  letter  raises  two  issues  related  to  the 
divestiture  of  the  Nekboh  and  Scott  Avenue 
transfer  stations.  First,  you  point  out  that  the 
proposed  Nekboh  facility,  though  much 
larger  than  the  Scott  Avenue  station,  is  still 
in  the  permitting  stage  and  may  never  obtain 
a  permit  to  open  and  operate.  For  that  reason, 
you  urged  that  we  amend  the  consent  decree 
to  require  an  immediate  divestitiu-e  of  the 
already-permitted  Scott  Avenue  transfer 
station.  Second,  you  note  that  in  any  event, 
the  proposed  Nekboh  facility  would  be 
adjacent  to  the  Eastern  District  Terminal,  "a 
beautiful  20  acre  parcel  of  waterft'ont 
property"  recently  placed  on  an  open-spaces 
list.  You  suggested  that  the  public  interest 
would  be  better  served  if  the  Decree 
contained  a  prohibition  on  the  use  of  the 
Nekboh  site  as  a  waste  transfer  station. 

A.  The  Contingent  Divestiture  of  the  Scott 
Avenue  Transfer  Station 

After  considering  your  comments,  and 
arguments  advanced  by  the  defendants  and 
others,  the  United  States  (and  its  New  York 
co-plaintiff,  the  State  of  New  York) 
concluded  that  the  divestiture  provisions  in 
the  proposed  Judgment  concerning  the 
defendants'  Scott  Avenue  Transfer  Station 
should  indeed  be  modified.  The  United 
States  and  the  State  of  New  York  agreed  to 
join  the  defendants  in  moving  the  Court  to 
enter  a  modified  Final  Judgment  that  would 
replace  the  current  contingent  divestiture  of 
the  Scott  Avenue  Transfer  Station  with  a 
requirement  that  the  defendants  immediately 
divest  either  of  two  smaller  transfer  stations, 
Gesuale  or  Vacarro,  both  in  New  York  City. 
That  obligation  was  imposed  by  a  recent 
consent  decree,  entered  in  federal  district 
court  in  Brooklyn,  NY,  that  settled  another 
merger  case  involving  a  proposed  acquisition 
by  Waste  Management  of  other  transfer 
stations  in  the  New  York  market,  United 
States,  States  of  New  York  and  Pennsylvania, 
and  Commonwealth  of  Florida  v.  Waste 
Management,  Inc.,  Eastern  Environmental 
Services,  Inc.,  et  al,  Qvil  No.  98-7168 


(E.D.N.Y.,  entered  May  25, 1999)  (the 
"Waste/Eastern  case").  The  United  States 
agreed  to  move  to  modify  the  proposed 
Judgment  for  basically  two  reasons. 

First,  divestiture  of  the  Scott  Avenue 
Transfer  Station  was  primarily  an 
inducement  to  defendants  to  ensure  that  they 
continue  their  efforts  to  get  the  Nekboh  site 
permitted.  However,  the  Nekboh  Transfer 
Station  permit  application  was  divested  to  a 
major  waste  industry  firm.  Republic,  which 
is  fully  capable  of  vigorously  pursuing  the 
permitting  process.  In  August  1998, 
defendants  sold  the  proposed  Nekboh 
Transfer  Station  (and  virtually  all  of  the  other 
assets  under  the  decree)  to  Republic  Services, 
Inc.  With  over  $2  billion  in  annual  revenues, 
Republic  is  the  nation's  third  largest  waste 
collection  and  disposal  ftrm.  Republic  has 
the  financial  resources  and  economic 
incentive  to  continue  pursuing  a  permit  for 
thr  proposed  Nekboh  Transfer  Station 
without  defendants'  assistance.  In  addition, 
permanent  injunctions  in  the  proposed 
Judgment  prohibit  the  defendants  from 
interfering  in  any  way  with  Republic's  efforts 
to  obtain  a  permit  for  that  site.  Thus,  the 
contingent  divestiture  of  Scott  Avenue  is 
unnecessary  to  ensure  that  the  defendants 
cooperate  in  the  permitting  process. 

Second,  by  permitting  the  defendants  to 
retain  the  Scott  Avenue  Transfer  Station,  in 
return  for  divestiture  of  the  smaller  Gesuale 
or  Vaccarro  sites,  the  United  States  and  the 
State  of  New  York  were  able  to  obtain  a 
favorable  settlement  of  the  subsequent 
Waste/Eastern  merger  case.  In  September 

1998,  USA  Waste  agreed  to  acquire  Eastern 
Environmental  Services,  Inc.  ("Eastern  "), 
another  major  competitor  in  the  disposal  of 
New  York  City's  commercial  waste.  In 
November  1998,  the  United  States,  the  State 
of  New  York  and  other  states  filed  an 
antitrust  suit  that  sought  to  block  that 
acquisition.  To  resolve  the  governments' 
competitive  concerns  in  that  litigation,  the 
defendants  agreed  to  divest  two  large 
Brooklyn,  NY  transfer  stations  acquired  from 
Eastern  (Atlantic  and  PJ's)  in  return  for  the 
governments'  agreement  to  join  the 
defendants  in  this  case  in  a  motion  to  modify 
the  proposed  Final  Judgment  to  substitute  an 
immediate  divestiture  of  the  Gesuale  or 
Vaccaro  transfer  station  for  a  contingent 
divestiture  of  the  Scott  Avenue  Transfer 
Station.  (See  Waste/Eastern  Final  Judgment, 
§§  n  (D)(2)(a}-(c),  IV(A)(2)  and  (L),  filed  in 
federal  district  court  in  Brooklyn,  NY  on 
December  31, 1998,  and  entered  on  May  25, 

1999,  after  the  United  States  had  responded 
to  all  public  comments  submitted  during  the 
60-day  public  comment  period.) 

In  light  of  the  divestiture  of  the  Nekboh 
proposal  to  Republic,  a  well-financed 
industry  giant,  the  United  States  does  not 
believe  that  the  contingent  divestiture  of  the 
Scott  Avenue  transfer  station  was  necessary 
to  alleviate  any  competitive  concerns  arising 
from  USA  Waste's  acquisition  of  Waste 
Management.  And  by  agreeing  to  join  Waste 
Management  in  seeking  to  remove  that 
requirement  from  the  Ohio  consent  decree, 
the  United  States  and  the  State  of  New  York 
were  able  to  void  a  trial  on  the  merits  of 
defendants'  acquisition  of  Eastern. 


B.  Prohibiting  the  Construction  of  a  Waste 
Transfer  Station  on  the  Nekboh  Site 

Finally  you  suggest  that  we  modify  the 
decree  to  prohibit  the  construction  of  a  waste 
transfer  station  on  the  Nekboh  site.  We 
strongly  believe  that  promptly  permitting  and 
operation  of  the  Nekboh  transfer  station  is 
necessary  to  provide  an  important 
competitive  check  on  USA  Waste  in  the 
disposal  of  New  York  City's  commercial 
waste.  Nothing  in  the  proposed  decree, 
however,  would  preclude  New  York  state 
and  city  officials  from  deciding  not  to  grant 
a  permit  to  operate  a  waste  transfer  facility 
on  the  Nekboh  site.  Whether  the  transfer 
station  receives  an  operating  permit  depends 
on  any  number  of  factors,  including  a 
considered  assessment  of  the  envirormiental 
impact  of  the  facility.  Whether  a  waste 
transfer  facility  on  the  Nekboh  site-will  have 
detrimental  effects  is  an  issue  that  is  best  left 
to  the  regulatory  agency  to  review  and 
ultimately  resolve. 

Thank  you  for  bringing  your  concerns  to 
our  attention;  we  hope  this  information  will 
help  alleviate  them.  Pursuant  to  the  Antitrust 
Procedures  and  Penalties  Act,  15  U.S.C.  16. 
a  copy  of  your  conunent  and  this  response 
will  be  published  in  the  Federal  Re^ster  and 
filed  with  the  Court. 

Sincerely  yours, 
J.  Robert  Kramer  11, 
Chief,  Litigation  n  Section. 

The  Assembly,  State  of  New  York;  Albaay 

August  7,  1998. 

Honorable  Janet  Reno,  Attorney  General  of 

the  United  States, 
Department  of  Justice,  950  Pennsylvania 
Avenue.  NW,  Room  4400,  Washington, 
DC  20530-0001 

Dear  Attorney  General  Reno:  I  write  in 
regard  to  the  recently  announced  agreement 
between  the  United  States  Justice  Department 
and  the  New  York  State  Attorney  General's 
Office,  with  USA  Waste  and  Waste 
Management,  relative  to  the  proposed  meiger 
of  these  two  corporations.  Unfortunately.  I 
find  this  settlement  to  be  problematic.  I 
believe,  however,  that  these  problems  can  be 
resolved  if  the  following  concerns  are 
addressed. 

It  is  my  understanding  that  this  agreement 
would  require  USA  Waste  to  divest  itself  of 
the  Nekboh  Transfer  Station  which  it  is 
planning  to  operate  at  2  North  5th  Street  in 
Brooklyn,  and  that  this  divestiture  would  be 
conditioned  upon  USA  Waste  being  granted 
the  necessary  operating  permits.  I  caimot 
understand  why,  if  this  agreement  truly  seeks 
to  protect  the  public  from  monopoly  power, 
USA  Waste  would  be  required  to  divest  itself 
of  a  transfer  station  it  dops  not  yet,  and  may 
never  have,  the  authority  to  operate.  Unless 
the  administrative  hearing  process  is  a  mere 
formality,  USA  Waste  may  never  obtain  the 
necessary  permits.  Should  that  be  the  case, 
the  merged  company  would  instead  be 
required  to  divest  itself  of  USA  Waste's 
present  transfer  station  located  at  485  Scott 
Avenue  in  Brooklyn.  Unfortunately,  the  Scott 
Avenue  transfer  station  is  a  much  smaller 
facility.  It  only  has  the  capacity  to  process 
approximately  1 ,000  tons  per  day,  while  the 
profHjsed  Nekboh  facility  has  a  capacity  in 
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excess  of  5.000  tons  per  day.  These  are 
hardly  comparable  facilities.  The  only  way  in 
which  this  agreement  would  truly  serve  to 
protect  the  public  from  an  unfair  monopoly 
would  be  for  it  to  require  the  unconditional 
divestiture  of  both  properties. 

In  addition,  it  would  be  an  inexcusable 
waste  of  resources  to  allow  USA  Waste  to 
proceed  with  the  permitting  process  (as 
would  be  required  by  the  consent  agreement) 
since  it  would  only  be  forced  to  divest  once 
it  has  obtained  the  necessary  permits.  In 
order  to  save  time  and  money,  the  process 
should  be  stopped  now  and  USA  Waste 
should  be  required  to  divest  itself  of  these 
sites  immediately. 

Although  it  may  not  fall  within  the 
purview  of  this  settlement,  a  provision  that 
would  prohibit  the  future  use  of  the  Nekboh 
property,  as  well  as  the  adjacent  Eastern 
District  Terminal  property,  as  a  transfer 
station  should  be  added  to  this  agreement. 
The  Eastern  District  Terminal  is  a  beautiful 
20-acre  parcel  of  water6t)nt  property  which 
has  recently  been  placed  on  the 
Environmental  Bond  Act  Open  Spaces  List. 
This  parcel  is  truly  a  treasure  in  my 
community  and  must  be  protected  at  all  cost. 
I  urge  you  to  join  our  effort  to  save  this 
irreplaceable  piece  of  land. 

For  the  above  reasons,  I  must  object  to  this 
settlement.  I  urge  you  to  revisit  this 
agreement  and  revise  its  terms  to  (1)  require 
that  USA  Waste  divest  itself  unconditionally 
of  both  the  Nekboh  and  Scott  Avenue 
properties,  and  (2)  prohibit  the  future  use  of 
the  Nekboh/Eastern  District  Terminal 
property  as  a  waste  transfer  station.  Thank 
you  for  your  kind  consideration  of  my 
comments. 

Sincerely, 
Joseph  R.  Lentol, 
Assemblyman,  50th  A.D. 

JRL/jl 

cc:  Vice  President  Albert  Gore 

Exhibits 

U.S.  Department  of  Justice  Antitrust  Division 

August  27,  1999. 
Ms.  Rosalind  Rowen, 
Siena  Club  New  York  City  Group,  do  225 
East  6th  Street— Suite  3H.  New  York, 
New  York  10003. 
Re:  Comment  on  Proposed  Final  Judgment  in 
United  States,  State  of  Ohio,  et  al.  v. 
USA  Waste  Services,  Inc.,  Waste 
Management,  Inc.,  et  al.,  Civil  No.  98- 
1616  (N.D.  Ohio,  filed  July  16. 19998) 
Dear  Ms.  Rowen:  Thank  you  for  your  letter 
commenting  on  the  Final  Judgment 
submitted  for  entry  in  the  above  case.  The 
Complaint  in  this  case  charged,  among  other 
things,  that  USA  Waste's  acquisition  of  Waste 
Management  would  substantially  lessen 
competition  in  the  disposal  of  New  York 
City's  commercial  waste.  The  proposed 
Judgment  would  settle  the  competitive 
concerns  with  respect  to  the  New  York  City 
market  by,  inter  alia,  requiring  the 
defendants  to  divest  (a)  the  USA  Waste's 
SPM  Transfer  Station;  (b)  USA  Waste's  All 
City  Transfer  Station:  and  (c)  the  pending 
application  by  USA  Waste  for  a  permit  to 
construct  and  operate  the  Nekboh  Transfer 


Station,  also  in  Brooklyn,  NY.  See  Judgment, 
§§U  (C)(2)  (i)(l)-(3)  and  IV(A).  To  ensure  the 
defendants'  continued  cooperation  with  the 
purchaser  in  its  efforts  to  get  the  Nekboh  site 
permitted,  the  proposed  Judgment  further 
provides  that  if  the  Nekboh  Transfer  Station 
does  not  receive  an  operating  permit  within 
one  year  after  entry  of  the  Judgment,  the 
defendants  must  divest  the  Scott  Avenue 
Transfer  Station,  also  in  Brooklyn,  NY.  See 
Judgment,  §§  U  (C)(2)(i)(4)  and  IV(B).  In  a 
transaction  approved  by  the  United  States  in 
August  1998,  under  the  terms  of  the  decree, 
the  defendants  divested  All  City  Waste 
Transfer  Station  and  their  application  for  a 
permit  for  the  proposed  Nekboh  site  to 
Republic  Services,  Inc.,  which  previously  did 
not  operate  any  waste  disposal  sites  in  the 
New  York  City  area. 

Your  comment  relates  solely  to  those 
portions  of  the  Judgment  that  require  USA 
Waste  to  divest  all  title  and  interest  in  its 
application  to  construct  and  operate  the 
Nekboh  transfer  station  in  Brooklyn,  New 
York.  See  Judgment.  §§II  (C)(l)(i)(2)  and 
IV(A)  and  (B).  As  you  point  out  the  site  of 
the  proposed  Nekboh  facility  abuts  an  area 
that  the  state  of  New  York  recently  identified 
for  potential  preservation  under  its  Clean 
Water/Clean  Air  Bond  Act.  Though  Governor 
Pataki  vetoed  legislation  that  would  have 
provided  funds  for  purchasing  the  site  for 
development  as  a  park,  he  instructed  the 
state  Department  of  Environmental 
Conservation  to  conduct  an  environmental 
assessment  of  the  Nekboh  site  before  issuing 
an  operating  permit  for  a  transfer  station  on 
that  site. 

You  requested  that  we  modify  the 
Judgment  to  permit  the  Nekboh  site  to  be 
sold  to  the  state  for  development  as  a  public 
park.  We  strongly  believe  that  prompt 
divestiture  of  the  Nekboh  permit  application, 
and  speedy  permitting,  construction  and 
opening  of  a  transfer  situation  on  the  Nekboh 
site  is  essential  to  ensure  vigorous 
competition  in  the  disposal  of  New  York 
City's  commercial  waste.  Developing  this  site 
as  a  public  park  would  frustrate  that  goal. 

On  the  other  hand,  nothing  in  the  proposed 
Judgment  would  preclude  the  appropriate 
New  York  permitting  authorities  from 
lawfully  deciding  not  to  issue  a  permit  to 
opterate  a  waste  transfer  facility  on  the 
Nekboh  site.  Whether  Republic  obtains  an 
operating  permit  for  a  transfer  station  on  the 
Nekboh  site  would  depend  on  a  variety  of 
factors,  including  an  assessment  of  the 
environmental  impact  of  a  waste  transfer 
station  on  that  site.  Your  contention  that 
constructing  the  Nekboh  waste  transfer 
station  would  preclude  preservation  of  the 
site  as  a  public  park  should  be  addressed  to 
the  state  and  local  regulatory  agencies  that 
review  and  ultimately  resolve  such  issues  in 
the  ordinary  course  of  the  permitting  process. 

Thank  you  for  bringing  your  concerns  to 
our  attention;  we  hope  this  information  will 
help  alleviate  them.  Pursuant  to  the  Antitrust 
Procedures  and  Penalties  Act,  15  U.S.C. 
section  16(d),  a  copy  of  your  comment  and 
this  response  will  be  published  in  the 
Federal  Register  and  filed  with  the  Court. 


Sincerely  yours, 
J.  Robert  Kramer  11, 
Chief,  Litigation  n  Section. 

Note:  Letter  dated  9/14/98  from  Rosalind 
Rowen  of  Sierra  Club  New  York  City  Group 
was  unable  to  be  published  in  the  Federal 
Register.  A  copy  can  be  obtained  from  the 
U.S.  Department  of  Justice,  Document  Office, 
325  7th  St..  Room  215.  Washington.  DC 
20530  or  (202)  514-2481. 

Exhibit  6 

U.S.  Department  of  Justice  Antitrust  Division 

August  27, 1999. 

Douglas  H.  Ward,  Esquire 

Ward,  Sommers  &■  Moore,  LLC,  Plaza  Office 

Center,  122  South  Swan  Street,  Albany, 

NY  12210. 

Re:  Comment  on  Proposed  Final  Judgment  in 
United  States,  State  of  Ohio,  et  al.  v. 
USA  Waste  Services,  Inc.,  Waste 
Management,  Inc.,  et  al..  Civil  No.  98- 
1616  (N.D.  Ohio,  filed  July  16, 1998) 
Dear  Mr.  Ward:  Thank  you  for  your  letter 
conmienting  on  the  proposed  Final  Judgment 
submitted  for  entry  in  the  above  case.  The 
proposed  Judgment  requires  the  defendants 
to  divest  their  interest  in  the  proposed 
Nekboh  Transfer  Station,  which,  if  permitted 
by  local  govenunent  regulatory  officials, 
would  be  constructed  in  Brooklyn,  NY.  Your 
client.  Neighbors  Against  Garbage,  strongly 
opposes  permitting,  construction  and 
operation  of  a  waste  transfer  station  on  the 
Nekboh  site.  It  proposes,  instead,  that  we 
modify  the  proposed  Final  Judgment  to 
provide  an  incentive  for  using  the  Nekboh 
site  not  as  a  waste  transfer  facility,  but  as  a 
public  park. 

We  strongly  believe  that  divestiture  of  the 
Nekboh  permit  application  to  an  acceptable 
purchaser,  and  prompt  permitting, 
construction  and  opening  of  a  waste  transfer 
station  on  the  Nekboh  site  are  steps  that  must 
be  taken  in  order  to  provide  an  important 
competitive  constraint  on  defendants' 
disposal  operations  in  the  New  York  City 
area.  There  is,  however,  nothing  in  the 
proposed  Judgment  that  precludes  the 
responsible  New  York  state  and  city  agencies 
from  deciding  not  to  issue  a  permit  to  operate 
a  waste  transfer  station  on  the  Nekboh  site. 
In  fact,  whether  these  regulatory  agencies 
decide  to  issue  an  operating  permit  for  the 
Nekboh  site  depends  on  a  variety  of  factors, 
including  an  assessment  of  the 
environmental  impact  of  such  a  waste 
disposal  facility.  For  that  reason,  your 
argument  that  opening  a  waste  transfer 
station  on  the  Nekboh  site  will  have 
devastating  environmental  effects  should  be 
left  to  the  appropriate  state  and  local 
regulatory  agencies  to  review  and  ultimately 
resolve. 

Thank  you  for  bringing  your  concerns  to 
our  attention;  we  hope  this  information  will 
help  alleviate  them.  Pursuant  to  the  Antitrust 
Procedures  and  Penalties  Act,  15  U.S.C. 
16(d),  a  copy  of  your  comment  and  this 
response  will  be  published  in  the  Federal 
Register  and  filed  with  the  Court. 
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Sincerely  yours, 
J.  Robert  Kramer  11, 
Chief,  Litigation  II  Section. 

Ward,  Sonuner  &  Moore,  L.L.C.,  Counselors 
at  Law 

September  14, 1998. 

J.  Robert  Kramer  11, 

Anti  Trust  Division,  Chief  Litigation  11  Sect., 

United  States  Department  of  Justice, 

1401  H  Street  N.W..  Suite  3000. 

Washington,  DC  20530. 
Re:  J7Si4  Waste  et  al.  v.  USA  Waste  Services 

/nc,  CV1:98CV1616 
Dear  Mr.  Kramer:  The  undersigned 
represents  a  group  known  as  Neighbors 
Against  Garbage.  In  conjunction  with 
numerous  individuals  and  public 
representatives,  we  have  participated  in  New 
York  State  Administrative  proceedings 
opposing  the  construction  and/or  operation 
of  a  waste  transfer  station  in  Brooklyn  New 
York  known  as  the  Nekboh  Transfer  Station 
(attached  as  Exhibit  A).  We  write  to  oppose 
approval  of  the  Draft  Consent  Order  which 
will  encourage  the  construction  and 
operation  of  this  ill-advised  eind  unnecessary 
waste  transfer  station. 

Under  the  terms  of  the  Draft  Consent 
Order.  (DCO  at  II(c)(l)(i)(2),  IV  (A)  and  (B) 
and  VIII  [B]  and  IC]),  it  appears  that  USA 
Waste  must  obtain  a  license  for,  and  transfer 
its  ownership  in,  the  Nekboh  facility  within 
one  year  from  the  entry  of  Final  Judgment, 
or  sell  its  Brooklyn  Transfer  Station,  located 
at  485  Scott  Ave.  While  the  terms  of  the 
agreement  are  not  entirely  clear,  it  appears  to 
provide  an  incentive  for  Waste  Management 
to  obtain  prompt  permitting  for  the  proposed 
Nekboh  facility.  My  client  and  the  parties  to 
this  proceeding  have  steadfastly  opposed  any 
use  of  this  site  as  a  waste  transfer  station. 
Recently,  after  considerable  public  outcry, 
Governor  Pataki  and  Mayor  Guiliani 
convinced  the  NYS  Department  of 
Environmental  Conservation  and  the  NYC 
Department  of  Sanitation  to  "go  back  to  the 
drawing  boards"  and  conduct  a  thorough 
environmental  review  of  the  propiosal.  We  are 
hopeful  that  this  is  the  first  step  toward 
rejecting  this  unnecessary  and  ill-conceived 
plan.  Unfortunately,  the  Draft  Consent  Order, 
in  pressing  USA  Waste  to  obtain  prompt 
approval  of  its  application,  is  contrary  to  the 
directive  of  the  Governor  and  Mayor  and  the 
ever  growing  factual  record  which 
demonstrates  that  the  plan  is  a  bad  idea  that 
will  have  devastating,  adverse  impacts  on  the 
environment  and  the  neighborhood. 
We  suggest  that  these  objectional 
provisions  of  the  Draft  Consent  Order  should 
be  modified.  We  agree  with  the  divestitive 
requirement,  however,  the  Consent  Order 
should  allow  that  the  site  could  (or  should) 
be  used  for  other  purposes  such  as  open 
space  or  recreation.  Indeed,  the  agreement 
should  provide  an  incentive  for  dedicating 
the  site  for  park  type  purposes.  This 
approach  would  conform  this  Consent  Order 
to  the  direction  of  state  and  local  efforts  and 
would  not  undercut  the  recent  progress 
toward  an  acceptable  community  compatible 
use  for  the  Nekboh  site. 
Thank  you  for  your  attention  to  this  matter. 


Very  truly  yours, 
Douglas  H.  Ward, 
Ward,  Sommer  S-  Moore,  LLC. 
DHW/sak 
cc:  Cathleen  Breen 

State  of  New  York — ^Department  of 
Environmental  Conservation 

In  the  Matter  of  the  Application  of  USA 

Waste  Services  of  NYC,  Inc. 
For  A  Permit  to  Construct  and  Operate  a 

Solid  Waste  Management  Facility 
DEC  Application  No.  26101-00013/00008 

Petition  for  Full  Party  Status  of  Hon. 
Howard  Golden,  Hon.  Sheldon  Silver. 
Neighbors  Against  Garbage  ("NAG"),  Hon. 
Nydia  Valazquez,  Hon.  Joseph  R.  Lentol, 
Hon.  Martin  Connor,  Hon.  Joan  Millman, 
Hon.  Felix  Ortiz,  Hon.  Victor  L.  Robles,  Hon. 
Kenneth  Fisher,  Hon.  Angel  Rodriguez,  Hon. 
Stephen  Di  Brienza.  Hon.  Kathryn  E.  Freed. 
El  Puente,  de  Williamsburg,  Inc.  ("El 
Puenta"),  Make  a  Difference  Community 
Action  Prognm  ("MADCAP"),  Williamsburg 
Around  the  Bridge  Block  Association 
("WABBA"),  Northside  Community 
Development  Council,  Inc.,  The  Watchperson 
Project,  The  Sierra  Club,  United  Jewish 
Council  of  the  East  Side,  Inc.,  South 
Manhattan  Development  Corporation, 
Citizens  Action  Network,  Katherine  and  Alex 
Kudiash,  and  Phil  Smrek. 

Attorneys  for  Petitioners 

Frank  J.  Pannizzo,  Esq., 

Counsel  to  the  President  of  the  Borough  of 

Brooklyn,  Borough  Hall — 209  joralemon 

Street,  Brooklyn,  New  York  1 1020,  (718)  802- 

3807. 

Ward,  Sommer  &  Moore,  Lie, 

Plaza  Office  Center.  122  South  Swan  Street. 

Albany.  New  York  12210,(518)4  72-1 776.    . 

Brooklyn  Legal  Services 

Foster  Maer,  Copoation  A,  260  Broadway. 

Brooklyn,  NY  11211,(718)  782-6195. 

New  York  Lawyers  for  the  Public  Interest 

Sam  Sue.  Edward  Copeland,  of  counsel,  30 

West  21st  St.,  9th  Floor,  New  York,  NY  10010, 

(212)727-2270. 

Finder  and  Cuomo,  Lip 

Attorney  for  Petitioner  Citizens  Action 

Network,  Matthew  A.  Cuomo,  of  counsel,  600 

Third  Ave.,  27th  Floor,  New  York,  New  York 

10016.(212)599-2244. 

Dated:  April  23, 1998. 

Exhibit? 

U.S.  Department  of  Justice  Antitrust  Division 

August  27. 1999. 

Mr.  John  McGettrick, 

Co-Chairman.  The  Red  Hook  Civic 

Association.  178  Coffey  Street,  Brooklyn, 
New  York  11231. 

Re:  Comment  on  Proposed  Final  Judgment  in 
United  States,  State  of  Ohio,  et  al.  v. 
USA  Waste  Services.  Inc..  Waste 
Management,  Inc.,  et  al..  Civil  No.  98- 
1616  (N.D.  Ohio,  filed  July  16,  1998) 
Dear  Mr.  McGettrick:  Thank  you  for  your 

letter  commenting  on  the  Final  Judgment 

submitted  for  entry  in  the  above  case.  The 

Complaint  in  this  case  charged,  among  other 


things,  that  USA  Waste's  acquisition  of  Waste 
Management  would  substantially  lessen 
competition  in  the  disposal  of  New  York 
City's  commercial  waste.  The  proposed 
Judgment  would  settle  the  competitive 
concerns  with  respect  to  the  New  York  City 
market  by,  inter  alia,  requiring  the 
defendants  to  divest:  (a)  the  USA  Waste's 
SPM  Transfer  Station;  (b)  USA  Waste's  All 
City  Transfer  Station;  and  (c)  the  pending 
application  by  USA  Waste  for  a  permit  to 
construct  and  operate  the  Nekboh  Transfer 
Station,  also  in  Brooklyn,  NY.  See  Judgment, 
§§II  (C)(2)(i)(l)-(3)  and  IV(A).  To  ensure  the 
defendants'  continued  cooperation  with  the 
purchaser  in  its  efforts  to  get  the  Nekboh  site 
permitted,  the  proposed  Judgment  further 
provides  that  if  the  Nekboh  Transfer  Station 
does  not  receive  an  operating  permit  within 
one  year  after  entry  of  the  Judgment,  the 
defendants  must  divest  the  Scott  Avenue 
TransferStation,  also  in  Brooklyn,  NY.  See 
Judgment,  §§  II(C){2)(i)(4)  and  IV(B). 

In  a  transaction  approved  by  the  United 
States  in  August  1998,  under  the  terms  of  the 
proposed  Judgment,  the  defendants  divested 
All  City  Waste  Transfer  Station  and  their 
application  for  a  permit  for  the  proposed 
Nekboh  site  to  Republic  Services,  Inc.,  which 
previously  did  not  operate  any  waste 
disposal  sites  in  the  New  York  City  area. 

You  have  pointed  out  that  although  the 
proposed  Final  Judgment  orders  the 
defendants  to  divest  a  number  of  waste 
transfer  stations  in  Brooklyn  and  in  the 
Bronx,  the  Judgment  does  not  order  them  to 
divest  their  interest  in  the  proposed  Erie 
Basin  Marine  Transfer  Terminal,  a  lai^ge 
waste  disposal  facility  that  USA  Waste  had 
proposed  permitting  and  constructing  in  the 
Red  Hook  section  of  Brooklyn,  NY.  You 
asked  whether  the  defendants'  retention  of 
this  disposal  facility  might  nullify  the  effects 
of  the  ordered  divestitures,  and  whether  the 
defendants  ought  to  be  forced  to  withdraw 
their  proposal  to  permit  and  construct  the 
Erie  Basin  facility. 

As  noted  above,  the  Complaint  alleged  that 
defendants'  transaction  would  substantially 
reduce  competition  in  the  disposal  of  the 
city's  commercial  waste.  The  proposed  Erie 
Basin  site,  however,  was  designed  primarily 
for  handling  the  city's  residential  waste,  not 
its  private  commercial  waste.  This  waste 
transfer  station  (and  others  proposed  by 
competitors)  would  replace  disposal  capacity 
that  would  be  lost  when  New  York  City 
closes  its  only  municipal  landfill.  Fresh  Kills, 
in  late  2001 .  Although  a  portion  of  the  Erie 
Basin  facility,  if  permitted,  might  handle 
some  private  commercial  waste,  at  the 
moment,  whether  Erie  Basin  will  be 
permitted  is  somewhat  speculative.  In  any 
event,  we  do  not  see  Erie  Basin  as  a 
significant  competitive  factor  in  the  disposal 
of  private  commercial  waste,  and  hence, 
there  was  no  reason  for  us  to  insist  that  the 
defendants  divest  it  to  alleviate  any 
competitive  concerns  regarding  competition 
in  the  disposal  of  New  York  City's  private 
commercial  waste. 

Thank  you  for  bringing  your  concerns  to 
our  attention;  we  hope  this  information  will 
help  alleviate  them.  Pursuant  to  the  Antitrust 
Procedures  and  Penalties  Act,  15  U.S.C. 
16(d),  a  copy  of  your  comment  and  this 
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response  will  be  published  in  the  Federal 
Register  and  filed  with  the  Court. 

Sincerely  yours, 
).  Robert  Kramer  II, 
Chief.  Litigation  U  Section. 

The  Red  Hook  Ovic  Association 

October  23. 1998. 

I.  Robert  Kramer  11, 

Chief.  Litigation  II  Section,  U.S.  Department 

of  Justice.  1401  H  Street  NW.  Suite  3000. 

Washington.  DC.  20530. 
Re:  Public  Ck)mment  on  U.S.  v  USA  Waste 

Services.  Inc..  Qv.  No.  1:98  CV  1616 

(E.D.  Ohio  7/16/98) 
Dear  Mr.  Kramer:  We  would  like  to 
comment  regarding  the  adequacy  of  the  New 
York  City  divestitures  required  as  part  of  the 
above  captioned  Final  Judgment  (the 
"Settlement").  As  you  know,  the  settlement 
requires  the  divestiture  of  the  SPM  Transfer 
Station  at  912  East  132nd  Street  in  the  Bronx, 
the  2  North  5th  Street  waste  transfer  station 
in  Brooklyn,  the  Plymouth  Street  station  in 
Brooklyn  and  the  Scott  Avenue  station  in 
Brooklyn  (the  "NYC  Divestitures"). 

Waste  Management  is  currently  bidding  to 
construct  a  huge  new  marine  transfer  station. 
The  company  has  recently  submitted  a 
proposal  to  the  New  York  Department  of 
Sanitation  to  construct  a  huge  new  marine 
transfer  station  ("MTS")  in  the  Erie  Basin  in 
Brooklyn  that  would  handle  between  5,000 
and  10,000  tons  per  day  of  solid  waste.  We 
understand  that  Waste  Management  and  USA 
Waste  already  collectively  control  a 
substantial  majority  of  the  waste  transfer 
business  in  New  York  City.  This  MTS  project 
would  nullify  the  competitive  effects  of  the 
NYC  Divestitures.  In  order  to  preserve 
competition  we  believe  that  Waste 
Management  should  be  required  to  withdraw 
the  MTS  proposal  as  a  condition  of  approval 
of  the  merger  contemplated  by  the  merger 
agreement. 

Please  comment  on  whether  Waste 
Management  has  disclosed  the  Erie  Basin 
MTS  proposal  to  the  Department  of  Justice 
and  why  Waste  Management  should  not  be 
required  to  withdraw  the  Erie  Basin  MTS 
proposal  in  order  to  give  effect  to  the  NYC 
Divestitures.  Should  you  have  any  questions 
with  regard  to  the  foregoing  please  do  not 
hesitate  to  call  me  at  (718)  424-^040. 

Yours  very  truly, 
John  McGettrick, 
The  Red  Hook  Civic  Association. 
cc:  Dennis  Vacco  NY  AG 

Exhibits 

U.S.  Department  of  Justice  Antitrust  Division 

August  27. 1999. 

Dr.  Alan  Heslop, 

Director.  The  Rose  Institute  of  State  and 
Local  Government,  Claremont  McKenna 
College,  Adams  Hall,  340  E.  Ninth  Street. 
Claremont,  CA  9171 1-6420. 

Re:  Comment  on  Proposed  Final  Judgment  in 
United  States.  State  of  Ohio,  etal.  v. 
USA  Waste  Services,  Inc..  Waste 
Management,  Inc.,  et  al..  Civil  No.  98- 
1616  (N.D.  Ohio,  filed  July  16. 1998) 
Dear  Dr.  Heslop:  This  letter  responds  to 

your  written  comment  on  the  proposed  Final 


Judgment  in  the  above  case,  now  pending  in 
federal  district  court  in  Cleveland,  Ohio.  The 
Complaint  in  that  case  charged,  among  other 
things,  that  USA  Waste's  acquisition  of  Waste 
Management  would  substantially  lessen 
competition  in  the  disposal  of  commercial 
waste  from  portions  of  the  City  of  Los 
Angeles.  The  proposed  Judgment  would 
settle  the  case  by,  inter  alia,  requiring  the 
defendants  to  divest  Chiquita  Canyon 
Landflll,  a  large  waste  disposal  site  located 
about  40  miles  northeast  of  the  City  of  Los 
Angeles.  In  a  transaction  approved  by  the 
United  States  in  August  1998.  under  the 
terms  of  the  decree,  the  defendants  divested 
the  landfill  to  Republic  Services,  Inc.,  which 
prior  to  the  sale,  did  not  operate  any  landfills 
in  the  greater  Los  Angeles  area. 

Your  letter  raises  two  issues  related  to  the 
competitive  effect  of  the  proposed 
acquisition  in  the  Los  Angeles  area.  First,  you 
question  the  governments'  allegation  that  the 
relevant  geographic  market  for  purposes  of 
analyzing  the  effects  of  the  acquisition  is 
commercial  waste  horn  the  City  of  Los 
Angeles,  an  Mea  defined  in  the  Complaint  as 
those  parts  of  the  city  east  of  the  San  Diego 
Freeway,  Interstate  405.  In  your  view,  the 
relevant  market,  at  a  minimum,  should 
include  a  five-county  area  comprising  not 
only  the  City  of  Los  Angeles,  but  also  Los 
Angeles,  Ventura,  Orange,  Riverside  and  San 
Bernardino  counties.  You  note  that  if  the 
relevant  geographic  market  is  broadly 
defined  to  include  these  areas,  then  the 
United  States  should  have  taken  into  account 
competition  from — and  sought  divestiture 
of — defendants'  newly-permitted  Mesquite 
Regional  Landfill,  located  nearly  170  miles 
southeast  of  the  city  of  Los  Angeles. 

In  defining  the  relevant  geographic  market 
for  the  disposal  of  Los  Angeles'  commercial 
waste,  the  United  States  took  into  account 
the  extent  to  which  each  of  the  private  and 
public  landfills  in  Southern  California  could 
compete  for  the  city's  waste.  In  its 
competitive  analysis,  the  United  States 
excluded  some  firms  from  the  relevant 
geographic  market  because  their  landfills 
were  legally  prohibited  fix)m  accepting  aity 
municipal  solid  waste  from  the  City  of  Los 
Angeles  (e.g.,  most  of  the  Los  Angeles  County 
landfills).  The  United  States  excluded  other 
facilities  (e.g.,  Mesquite  Regional  Landfill) 
because  of  their  distance  from,  and  relative 
inaccessibility  to,  the  Los  Angeles  area.  As 
noted  above.  Mesquite  Regional  Landfill  is 
located  170  miles  from  the  city.  Rail  is  the 
only  practical  way  to  transport  waste  from 
Los  Angeles  to  that  landfill.  With  delivered 
costs  in  excess  of  $45/ton  (including 
transportation  and  tipping  fees  costs),  the 
cost  of  disposing  of  commercial  waste  fronj 
the  City  of  Los  Angeles  at  Mesquite  Regional 
Landfill  would  be  nearly  twice  as  much  as 
the  cost  of  sending  such  waste  to  close-in  LA 
area  landfills,  which  have  average  tipping 
fees  of  about  $23/ton.  The  four  firms  that 
own  or  operate  close-in  landfills  can 
profitably  increase  their  prices  for  disposal  of 
Los  Angeles's  commercial  waste  by  a  small 
but  significant  amount,  without  losing 
significant  business  to  distant  landfills  such 
as  Mesquite  Regional.  In  these  circumstances, 
it  made  economic  sense  to  exclude  Mesquite 
Regional  and  similarly  situated  landfills  from 


our  competitive  analysis  in  determining  the 
significance  of  the  defendants'  merger  in  the 
disposal  of  Los  Angeles's  commercial  waste. 
See  U.S.  Department  of  Justice  Horizontal 
Merger  Guidelines  §§  1.2-1.3  (1997  ed.) 

For  similar  reasons,  it  made  sense  to  limit 
the  relevant  market  to  commercial  waste  that 
originates  in  portions  of  the  City  of  Los 
Angeles  located  east  of  the  San  Diego 
Freeway,  Interstate  405.  Private  commercial 
waste  generated  in  areas  of  the  city  west  of 
the  freeway  can  be  legally  disposed  of  in 
several  Los  Angeles  County  landfills,  and  in 
our  view,  the  availability  of  the  Los  Angeles 
County  landfills  for  the  disposal  of  waste 
from  this  section  of  the  city  made  it  unlikely 
that  the  merger  would  substantially  reduce 
competition  for  such  waste. 

Finally,  you  may  have  overlooked  the  fact 
that  expanding  the  relevant  geographic 
market  to  include  the  distant  Mesquite 
Regional  Landfill  would  sweep  into  the 
market  a  number  of  other  similarly-situated 
large  landfills  that  are  not  owned  or 
otherwise  controlled  by  the  four  firms  that 
operate  close-in  Los  Angeles  landfills. 
Including  these  additional  firms  in  the 
competitive  analysis  would  substantially 
diminish,  perhaps  even  eliminate,  any 
anticompetitive  effect  of  an  acquisition  by 
USA  Waste  of  Waste  Management,  which 
would  make  it  difficult  to  justify  requiring 
that  the  defendants  divest  any  Los  Angeles 
area  landfills. 

Thank  you  for  bringing  your  concerns  to 
our  attention;  we  hope  this  information  will 
help  alleviate  them.  Pursuant  to  the  Antitrust 
Procedures  and  Penalties  Act,  15  U.S.C. 
16(d),  a  copy  of  your  comment  and  this 
response  will  be  published  in  the  Federal 
Register  and  filed  with  the  Court. . 

Sincerely  yours, 
J.  Robert  Kramer  U, 
Chief  Litigation  II  Section. 

Claremont  McKenna  College 

November  23, 1998. 

J.  Robert  Kramer  II, 

Chief,  Litigation  II  Section.  Antitrust 

Division,  United  States  Department  of 
Justice,  Suite  3000,  1401  H.  Street,  NW, 
Washington.  D.C.  20530. 
Re:  Proposed  Final  Judgment  and 

Competitive  Impact  Statement  Federal 
Register,  Volume  63,  Pages  51125  et  seq. 
Dear  Mr.  Kramer:  The  Rose  Institute  of 
State  and  Local  Government  at  Claremont 
McKenna  College  (the  "Rose  Institute") 
respectfully  submits  the  following  comments 
concerning  the  subject  Federal  Register 
request  for  public  comment.  We  note  that  the 
comments  and  opinions  expressed  herein  do 
not  necessarily  reflect  the  opinions  of  the 
Trustees  of  Claremont  McKenna  College  or 
the  Governors  of  the  Rose  Institute,  but  are 
the  findings  of  the  scholars  and  researchers 
who  have  worked  on  the  comments. 

By  way  of  introduction,  the  Rose  Institute 
is  a  non-profit  organization  founded  in  1973 
with  a  goal  of  building  a  comprehensive  and 
unmatched  resource  of  information  on  the 
almost  20  million  people  and  several 
hundred  local  governments  in  southern 
California.  It  is  staffed  primarily  by  the 
faculty  and  students  of  Claremont  McKenna 


Federal  Register / Vol.  64,  No.  191 /Monday,  October  4,  1999 /Notices 


53709 


College  and  the  Claremont  Graduate  School, 
members  of  the  Claremont  University 
System.  The  institute  specializes  in  public  * 
policy  analysis  and  its  researchers  are  trained 
in  a  wide  range  of  disciplines,  including 
government,  finemce,  computer  science 
(including  CIS)  and  environmental  regulation 
and  law.  While  the  Rose  Institute  has  been 
involved  in  a  number  of  matters  of  national 
interest,  its  general  policy  analyses  are 
focused  on  matters  affecting  California  and, 
in  particular,  the  Los  Angeles  County  and 
Inland  Empire  areas  of  southern  California, 
including  the  Counties  of  San  Bernardino, 
Riverside,  and  Imperial. 

One  of  the  major  public  policy  issues 
which  has  been  the  focus  of  long-term  and 
ongoing  research  within  the  Rose  Institute  is 
that  of  solid  waste  management — particularly 
concerning  the  issues  of  non-hazardous  solid 
waste  generation,  recycling,  reuse,  and 
disposal. 

Before  the  economic  recession  of  the  early 
1990s,  the  Rose  Institute  undertook  to  play 
an  important  role  in  assisting  public  policy- 
makers as  they  reviewed  and  identiBed 
issues  related  to  the  development  of  plans 
and  methodologies  necessary  to  implement  a 
waste-by-mail  disposal  system  for  southern 
California.  The  effects  of  the  recession  and 
the  success  of  state-mandated  waste  recycling 
requirements  delayed  what  had  been 
projected  as  a  critical  need  for  waste-by-rail 
disposal  options.  Nevertheless,  over  the  past 
several  months,  the  Rose  Institute  has 
undertaken  to  review  again  the  viability  and 
necessity  of  potential  waste-by-rail  disposal 
options  for  southern  California.  A  report, 
entitled  "Regional  Solid  Waste  Management 
in  Southern  California  for  the  New 
Millennium,"  sets  forth  our  analysis  and 
conclusions  concerning  this  subject  matter 
and  is  Hearing  final  publication  status.  We 
expect  formally  to  release  the  report  in  the 
near  future.  Nevertheless,  because  of  the 
significance  of  this  research  for  the  issues 
raised  in  the  subject  Federal  Register  Notice, 
we  have  attached  a  draft  copy  of  the  report, 
noting  that  it  has  yet  to  be  finally  formatted, 
bound,  etc.,  before  formal  release.  We 
respectfully  request  that  it  be  considered  an 
integral  part  of  the  comments  that  follow. 

During  our  research  for  the  attached  report, 
we  necessarily  reviewed  the  effects  of  the 
merger  of  Waste  Management,  Inc.  and  USA 
Waste  Services,  Inc.  While  it  was  not  the 
initial  intention  of  our  research  effort  to 
address  the  specifics  of  that  merger  in  our 
"region,  when  the  subject  Proposed  Final 
Judgment  and  Competitive  Impact  Statement 
("Impact  Statement")  appeared  in  the 
Federal  Register,  the  Rose  Institute  as  a 
matter  of  objective  analysis,  and  in  light  of 
its  research  and  the  realities  of  waste 
disposal  in  our  region,  concluded  that  the 
Department  of  Justice  had  seriously  mis- 
identified  the  relevant  market  area  for 
southern  California — at  least  with  respect  to 
"disposal  assets"  as  that  term  is  used  in  the 
Impact  Statement. 

The  comments  that  follow  are  strictly 
limited  to  issues  within  the  southern 
California  geographical  area.  Furthermore, 
we  express  no  opinion  whether  the  relevant 
market  area  has  been  properly  defined  for 
purposes  of  "hauling  assets"  as  that  term  is 


used  in  the  Impact  Statement.  Based  on  our 
primary  research  related  to  waste-by-rail,  our 
comments  are  directed  only  to  "disposal 
assets." 

In  short,  our  conclusion  is  that  the 
Department  of  Justice  has  mis-identified  the 
relevant  market  area  for  waste  disposal  assets 
in  Los  Angeles  and  southern  California  in_ 
general  and,  in  doing  so,  has  provided  a  cfear 
opportunity  for  the  creation  of  substantial 
anti-competitive  effects  within  the  region 
related  to  solid  waste  disposal.  Our  detailed 
comments  are  attached. 

We  appreciate  the  opportunity  to  submit 
these  comments  and  would  be  pleased  to- 
discuss  them  further  with  officials  at  the 
Department  of  Justice  or  before  the  United 
States  District  Court  for  the  Northern  District 
of  Ohio,  Eastern  Division. 

Sincerely, 
Alan  Heslop, 
Director. 

Comments  of  the  Rose  Institute  of  State 
and  Local  Govenunent  at  Claremont 
M cKenna  College  Regarding  the 
Department  of  Justice  Proposed  Final 
Judgment  and  Competitive  Impact 
Statement  >  63  FR  51125  et  seq. 

Summary  of  comments  and 
Conclusions 

The  Rose  Institute  of  State  and  Local 
Government  ("The  Rose  Institute")  at 
Claremont  McKenna  College 
respectfully  concludes  that  the 
Department  of  Justice  ("DOJ")  has  not 
correctly  defined  the  "relevant 
geographic  market"  for  municipal  solid 
uraste  ("MSW")  disposal  in  Los  Angeles, 
California.  2  As  a  result,  DOJ's  analysis 
of  the  competitive  impacts  of  the  USA 
Waste/WMI  merger  in  the  Los  Angeles 
area  and  its  recommendations  regarding 
the  divestiture  of  "Relevant  disposal 
Assets"  3  set  forth  in  the  proposed  Final 
Judgment  and  Competitive  Impact 
Statement  are  deficient.  Our  analysis 
indicates  that  the  "relevant  geographic 
market"  should  encompass,  at  a 
minimum,  the  entire  County  of  Los 
Angeles  and  not  merely  a  portion  of  the 
City  of  Los  Angeles.  So  defined,  the 
proposed  Final  Judgment  and 
Competitive  Impact  Statement  would 


'  The  proposed  Final  Judgment,  Hold  Separate 
Stipulation  and  Order,  and  Competitive  Impact 
Statement  were  prepared  in  connection  with  a  civil 
antitrust  lawsuit  filed  by  the  United  States  of 
America  and  eleven  (11)  states,  including 
California,  in  an  effort  to  enjoin  the  merger  of  USA 
Waste  Services,  Inc.  ("USA  Waste")  and  Waste 
Management,  Inc.  ("WMl")  as  a  violation  of  Section 
7  of  the  Clayton  Act.  15  U.S.C.  §  18.  On  July  16. 
1998.  a  Complaint  for  Injunctive  Relief  Case  No. 
1:98  CV  1616  (the  "Complaint")  and  the  proposed 
competitive  Impact  Statement  were  filed  in  the 
United  States  District  Court  for  the  Northern 
District  of  Ohio  Eastern  Division. 

'The  Complaint  (page  4)  defines  "Los  Angeles" 
as  "that  area  of  the  City  of  lx)s  Angeles,  CA,  located 
east  of  Interstate  405.  the  San  Diego  Freeway." 

^The  term  "Relevant  Disposal  Assets"  is  defined 
at  63  FR  51130. 


necessarily  have  reached  substantially 
different  conclusions  as  to  the  need  for 
further  divestiture  of  "Relevant  Disposal 
Assets"  in  the  Los  Angeles  market. 
These  conclusions  are  based  upon  the 
following: 

(1)  The  definition  of  the  Los  Angeles 
market  is  overly  restrictive  and  narrow 
in  that: 

(a)  It  is  consistent  with  California 
state  law  establishing  a  comprehensive 
disposal  site  planning  and  utilization 
process  that  has  been  implemented  by 
both  the  City  and  Coimty  of  Los 
Angeles."* 

(b)  It  is  inconsistent  with  the  City  of 
Los  Angeles'  owti  MSW  disposal  and 
contracting  practices  and  ignores  Los 
Angeles  Coimty's  state-approved 
integrated  waste  management  plan  and 
the  disposal  realities  throughout 
southern  California. 

(c)  The  boundaries  chosen  appear  to 
be  arbitrary,  artificial,  and  without  any 
meaningful  or  logical  relationship  to  the 
demographics,  economics,  or  natural 
geographical  featiu-es  or  boundaries  of 
the  City  of  Los  Angeles. 

(d)  It  fails  to  recognize  the  actual 
commercial  MSW  disposal  and 
marketing  practices  of  WMI  in  the  City 
of  Los  Angeles  market. 

(e)  It  is  inconsistent  with  the 
definitions  of  the  geographic  markets  for 
all  other  metropolitan  areas  in  the 
proposed  Final  Judgment  and 
Competitive  Impact  Statement,  and  it 
appears  to  bear  no  relationship  to  the 
definition  of  "relevant  area"  set  forth  in 
the  Hold  Separate  Stipulation  and 
Order. 

(2)  The  definition  of  the  geographic 
market  of  Los  Angeles  is  inconsistent 
with  the  DOJ's  prior  recent  review  and 
action  taken  regarding  similar  waste 
disposal  asset  transactions  between 
competitors  of  USA  Waste  and  WMI  in 
the  Los  Angeles  area. 

(3)  The  proposed  Final  Judgment  and 
Competitive  hnpact  Statement  appears 
to  ignore  the  effects  of  recent 
acquisitions  of  disposal  assets  in  the 
region  by  USA  Waste  prior  to  its  merger 
with  WMI  and  thereby  compoimds  the 
potential  anti-competitive  efl'ects  of  the 
subject  merger. 

(4)  By  expanding  the  Los  Angeles 
market  to  include  the  entire  county,  the 
analysis  of  the  competitive  effects  of  the 
transaction  would  necessarily  have 
included  additional  landfills  in 
southern  California,  as  well  as  outside 
of  the  state,  in  which  USA  Waste  and 
WMI  own,  control,  or  hold  an  interest. 

For  the  reasons  set  forth  above,  the 
proposed  Final  Judgment  and 


*The  California  Integrated  Waste  Management 
Act  of  1989  (AB  939).  as  amended.  California  Public 
Resources  Code  $§  40000  ef  seq. 
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Competitive  Impact  Statement  should 
be  amended  to  reflect  the  realities  of 
waste  disposal  in  the  Los  Angeles  region 
consistent  with  the  analysis  contained 
in  these  comments.  Divestiture  of 
additional  "Relevant  Disposal  Assets" 
in  the  Los  Angeles  market  should  be 
required,  including  the  El  Sobrante 
Landfill  in  western  Riverside  County 
and  USA  Waste's  interest  in  the 
Mesquite  Regional  Landfill  waste-by-rail 
project  in  Imperial  County. 

Introductioii 

Attached  to  these  comments  in  the 
December  1998  report  of  The  Rose 
Institute  entitled  "Regional  Solid  Waste 
Management  in  Southern  California  for 
the  New  Millenium"  ("The  Rose 
Report").  We  respectfully  request  that 
The  Rose  Report  be  read  in  its  entirety 
to  provide  essential  background 
information  for  the  following  specific 
comments.  The  report  provides  an 
important  factual  and  historical  review 
of  waste  disposal  in  southern 
California — especially  in  the  City  and 
County  of  Los  Angeles,  and  many  of  the 
comments  that  follow  make  specific 
reference  to  portions  of  that  report. 

By  way  of  summary.  The  Rose  Report 
shows  that,  for  many  years,  issues 
relating  to  waste  management — in 
particular  that  of  disposal — have 
received  regional  attention  in  southern 
California.  Long  before  the  passage  of 
AB  939,  which  mandates  that  waste 
disposal  be  addressed  through  joint  city 
and  coimty  planning  efforts,  the  Los 
Angeles  area  had  a  regional  perspective 
on  waste  issues.  Examples  of  the 
regionalization  of  waste  management 
include  Los  Angeles'  reliance  upon 
disposal  of  organic  wastes  in  San 
Bernardino  "pig  farms"  well  into  the 
1950s  and  the  proposed  development  of 
large  regional  waste-to-energy  facilities 
during  the  1970s  and  1980s. 
Regionalization  is  currently  reflected  in 
the  formalized  planning  process  for,  and 
potential  embrace  of,  regional  waste-by- 
rail  projects. 

The  Rose  Report  concludes  that, 
despite  the  successes  made  in  diverting 
waste  from  landfills  into  recyclable 
markets  pursuant  to  AB  939,  with  the 
closure  of  three  (3)  large  local  landfills 
in  the  recent  past,^  the  need  for  regional 
waste  disposal  capacity  is  critical — 
particularly  in  view  of  the  extended 
time  required  to  obtain  permits  and 
develop  new  or  expanded  landfill 
capacity  in  the  southern  California  area. 
More  importantly,  our  conclusions  are 


>  The  Lopez  Canyon  Landfill  in  the  City  of  Los 
Angeles,  the  BKK  Landfill  in  the  City  of  West 
Covina.  and  the  prohibition  of  acceptance  of  MSW 
at  the  Azusa  landfill  in  the  Qty  of  Aztisa. 


not  unique  but  reflect  the  consensus  of 
other  observers  of  the  issue  in  the 
region. 

We  believe  that,  in  a  very  real  sense, 
and  in  a  potentially  harmful  manner  to 
consumers  and  the  public  interest,  DOJ 
has  failed  to  evaluate  properly  both  the 
near  and  long  term  anti-competitive 
effects  of  the  merger  on  Los  Angeles 
County,  the  county  with  the  largest 
population  in  the  United  States.  We 
further  believe  that  the  consequence  of 
the  DOJ  analysis,  if  left  imamended,  will 
be  fo  place  in  one  operator — WMI — 
overwhelming  control  of  private  landfill 
disposal  capacity  capable  of  serving  the 
City  and  Coimty  of  Los  Angeles  and  the 
entire  southern  California  area  all  the 
way  to  the  eastern  border  of  the  State 
and  south  to  the  border  of  the  United 
States  with  Mexico. 

Since  the  late  1980s,  the  Rose 
Institute  has  been  a  regular  "player"  in 
the  public  policy  debate  over  waste 
management  issues  for  the  southern 
California  region.  Our  programs  have 
been  supported  and  attended  by  most  of 
the  major  waste  management  firms 
operating  in  southern  California, 
including  WMI,  Browning  Ferris 
Industries  ("BFI"),  Norcal  Waste 
Systems,  Mine  Reclamation 
Corporation,  and  others.  We  have  no 
"axe  to  grind"  with  any  firm,  nor  are  we 
obviously  "interested"  from  a 
competitive  viewpoint.  Rather,  effective 
public  policy  guides  our  analyses  and 
interests  in  this  matter  and  imderscore 
the  obligation  we  feel  to  file  these 
comments. 

Finally,  by  way  of  limitation,  the 
comments  that  follow  are  limited  to 
issues  related  to  the  definitions  of 
"relevant  geographic  market"  and 
"Relevant  Disposal  Assets"  as  they 
relate  to  Los  Angeles.  The  Rose  Institute 
takes  no  position  concerning  the 
"Relevant  Hauling  Assets"  as  the  term 
is  used  in  the  proposed  Hold  Separate 
Stipulation  and  Order  that  is  part  of  the 
Final  Judgment. 

Specific  Conunents 

(1)  The  Definition  of  Los  Angeles 
Markets  Is  Overly  Restrictive  and 
Narrow 

(a)  The  Definition  of  the  Los  Angeles 
Market  Is  Inconsistent  With  Applicable 
California  State  Law 

The  California  Integrated  Waste 
Management  Act  (commonly  referred  to 
as  AB  939),  establishes  legal 
requirements  for  all  California  counties 
and  mtmicipalities  to  develop  and 
implement  a  comprehensive  integrated 
waste  management  program.  Failure  of 
timely  compliance  with  the  mandates  of 
AB  939  can  result  in  civil  penalties  of 


up  to  ten  thousand  dollars  ($10,000)  per 
day  for  each  day  of  violation. 

Key  among  the  mandated 
requirements  of  AB  939  is  that  each 
county  must  prepare  a  coimtywide 
integrated  waste  management  plan.  Part 
of  the  plan  includes  a  Countywide 
Siting  Element  that  must  provide  for  at 
least  fifteen  (15)  years  of  waste  disposal 
capacity  to  meet  the  county's  projected 
needs.  The  plan  must  also  include 
Source  Reduction  and  Recycling 
Elements  from  each  of  the  cities  in  the 
coimty  demonstrating  compliance  with 
the  statute's  waste  diversion  mandates.^ 
Each  countywide  plan  is  required  to  be 
prepared  by  a  countywide  task  force 
made  up  of  representatives  of  the 
county  and  cities  within  that  county. 
The  role  of  the  task  force  is  to  identify 
waste  management  issues  of  countywide 
or  regional  concern,  determine  the  need 
for  waste  facilities  that  can  service  more 
than  one  jurisdiction  within  the  coimty, 
facilitate  the  development  of  multi- 
jurisdictional  methods  for  marketing 
recyclable  materials,  and  resolve 
conflicts  and  inconsistencies  between 
the  subject  county.'  The  entire  plan  is 
then  submitted  to  the  California 
Integrated  Waste  Management  Board  in 
Sacramento  for  approval.  Nd  provision 
is  made  within  the  law  for  any  city,  per 
se  (other  than  the  City  and  County  of 
San  Francisco)  to  prepare  or  implement 
its  own  waste  disposal  siting 
mechanism.  That  mechanism  provided 
for  in  the  Countrywide  Siting  Element, 
is,  by  law,  reserved  for  the  county. 
However,  before  submitting  the 
Countywide  Siting  Element  to  the 
Integrated  Waste  Management  Board,  it 
must  first  be  approved  by  a  "majority  of 
the  cities  within  the  county,  which  have 
a  majority  of  the  population  of  the 
incorporated  areas  of  the  county."  * 

No  new  landfill  may  be  permitted  and 
no  existing  landfill  expanded  within  a 
region  covered  by  an  approved  Siting 
Element  without  first  being  identified 
and  included  in, the  approved  Siting 
Element. 

In  June  1997,  the  Los  Angeles  County 
Solid  Waste  Management  Committee/ 
Integrated  Waste  Management  Task       . 
Force,  which  included  representatives 
frtjm  the  City  of  Los  Angeles,  completed 
its  draft  of  the  Countywide  Siting 
'  Element.  It  was  subsequently  approved 
in  June  1998  by  the  California  Integrated 
Waste  Management  Board.  While  a  more 
thorough  review  of  a  key  finding  of  the 


*The  law  requires  that  each  county  and  each  city 
within  each  county  demonstrate  the  ability  to 
achieve  25%  diversion  (recycling)  of  generated 
wastes  from  landfills  by  the  year  1995  and  50% 
diversion  by  the  year  2000. 

'California  Public  Resources  Code  §40950. 

•California  Public  Resources  Code  §  41721. 
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Siting  Element  is  reserved  for 
discussion  below,  the  unavoidable  point 
made  here  is  that  DJO's  definition  of  the 
Los  Angeles  waste  market  for  purposes 
of  determining  "Relevant  Disposal 
Assets"  is  wholly  inconsistent  with  the 
basic  requirements  of  state  law  which 
addresses  waste  disposal  issues  and 
practices  on  a  city  or  coimtj^wide  basis. 
Only  the  county  with  the  approval  of 
the  majority  of  its  cities  representing  a 
majority  of  the  population  in  that 
county  has  the  authority  to  complete 
and  promulgate  a  siting  plan.  Pursuant 
to  law,  Los  Angeles  County,  with  Los 
Angeles  City's  active  involvement  and 
approval,  did  precisely  that.  The 
geographical  extent  of  that  effort  is 
substantially  broader  than  the  Los 
Angeles  market  as  defined  by  DOJ. 

(b)  The  Definition  of  the  Los  Angeles 
Market  is  Inconsistent  With  the  City  Los 
Angeles'  Own  Waste  Disposal  Practices 

As  reviewed  in  the  Rose  Report,  the 
City  of  Los  Angeles  has  long  relied  on 
disposal  of  its  wastes  at  locations 
outside  of  its  jurisdictional  boundaries. 
As  disclosed  in  the  official  records  from 
the  waste  disposal  reporting  system 
maintained  by  the  California  Integrated 
Waste  Management  Board,  the  City  of 
Los  Angeles  currently  disposes  of 
approximately  twenty  percent  (20%)  of 
its  MSW  at  landfill  facilities  outside  the 
City  limits.  Moreover,  official  waste 
disposal  reports  indicate  that  the  City  of 
Los  Angeles  regularly  disposes  of  MSW 
in  landfills  in  Orange,  Riverside,  and 
Ventiira  Counties  in  addition  to  landfills 
in  Los  Angeles  County  outside  the  City 
limits."  Figure  1  sets  forth  a  map  of  the 
region  indicating  the  sites  where  Los 
Angeles  City  wastes  are  cvurently 
disposed. 

USA  Waste  and  WMI  landfills  that 
provide  MSW  disposal  services  to  the 
City  of  Los  Angeles  include  the  Azusa 
Landfill  and  Lancaster  Landfill  in  Los 
Angeles  County,  the  Simi  Valley 
Landfill  in  Ventura  County,  and  the  El 
Sobrante  Landfill  in  Riverside  County 
(formerly  owned  by  Western  Waste 
Industries  prior  to  its  1996  acquisition 
by  USA  Waste).  While  DOJ's  analysis 
properly  identifies  the  Chiquita  Canyon 
Landfill  (which  is  located  outside  of  the 
Los  Angeles  market  as  defined  by  DOJ) 
as  accepting  MSW  from  the  City  of  Los 
Angeles,  the  other  USA  Waste/WMI 
controlled  disposal  facilities  are  also 
important  components  in  the  Los 
Angeles  solid  waste  management 
program. 


'  "Total  Disposal  and  Export  for  lurisdictions 
Within  a  County  Region",  November  2,  1998. 
California  Integrated  Waste  Management  Board. 


In  simimary,  Los  Angeles  City's  own 
disposal  practices,  readily  determined 
by  review  of  official  public  records,  are 
at  odds  with  DOJ's  delineation  of  the 
geographic  market  for  purposes  of 
identifying  "Relevant  Disposal  Assets" 
to  maintain  competition  in  the  Los 
Angeles  marketplace. 

(c)  The  Boundaries  of  the  Los  Angeles 
Market  Area  Are  Arbitrary 

Since  the  DOJ  analysis  apparently  did 
not  consider  either  the  requirements  of 
state  law  or  the  realities  of  actual 
disposal  practices  for  the  City  of  Los 
Angeles,  there  may  have  been  some 
demographic  or  oUier  factors  relied 
upon  by  DOJ  in  defining  the  Los 
Angeles  market.  However,  nowhere  in 
the  Complaint  or  the  proposed  final 
Judgment  or  Competitive  Impact 
Statement  is  there  any  indication  that 
DOJ  relied  on  demographic  or 
geographical  factors  in  establishing  the 
market.  In  any  event,  the  Rose  Institute 
is  not  aware  of  demographic  or 
geographic  features,  waste  industry 
practices,  or  legal  constraints  that  could 
logically  support  a  determination  by 
DOJ  to  confine  the  relevant  market  to  an 
area  covering  about  one-half  of  the  City 
of  Los  Angeles.  Specifically,  The  Rose 
Institute  is  quite  certain  that  there  are 
no  "flow  control"  legal  restrictions  in 
Lds  Angeles  City  or  county  that  could 
have  led  the  DOJ  to  restrict  the  market 
area  to  only  a  portion  of  Los  Angeles 
City.  Moreover,  southern  California  is 
renowned  for  its  "regionalization"  of 
important  social  and  policy  matters 
such  as  air  quality  control  and 
regulation,  mass  transportation,  water 
supply  and,  as  clearly  documented  in 
The  Rose  Report,  solid  waste  disposal. 

To  illustrate  further  what  we  believe 
to  be  the  illogic  of  the  limited  definition 
of  the  relevant  area,  we  set  forth  in 
figiu-e  2  a  map  of  southern  California 
population  distribution,  prepared 
employing  the  Rose  Institute's 
Geographic  Informational  systems 
capabilities.  The  population  of  the  Los 
Angeles  market  as  defined  by  DOJ  is  set 
out  against  geographical  population 
distributions  in  the  region  on  Figure  2. 
In  reviewing  the  population  data,  the 
obvious  question  is  why  did  DOJ 
exclude  from  its  market  analysis  almost 
eighty-five  percent  (85%)  of  the  region's 
entire  population — ^much  of  which  is  in 
jurisdictions  that  currently  accept  Los 
Angeles  City's  MSW  for  disposal?  Also, 
why  would  DOJ's  market  analysis  only 
consider  a  fraction  of  the  total  actual 
MSW  generated  by  the  City?  Clearly, 
when  compared  to  the  geographic 
market  definitions  developed  for  the 
other  metropoUtan  areas  (discussed 
more  fully  below)  considered  in  the 


Final  Judgment  and  Competitive  Impact 
Statement,  DOJ's  analysis  of  the  Los 
Angeles  market  cannot  be  supported. 

(d)  The  Boundaries  of  the  Los  Angeles 
Market  Fail  To  Recognize  the  Actual 
Commercial  Waste  Disposal  and 
Marketing  Practices  of  WMI 

Substantial  amounts  of  MSW  for  the 
entire  City  of  Los  Angeles  are  disposed 
at  the  Bradley  West  Landfill,  owned  and 
operated  by  WMI  and  located  within  the 
relevant  geographic  market.  However, 
the  Rose  Institute  is  not  aware  of  any 
public  information  (including  MSW 
disposal  contracts)  that  either  accounts 
for  the  generation  of  MSW  in  the  area 
of  Los  Angeles  delineated  by  EKDJ  (i.e., 
east  of  Interstate  405  in  the  City  of  Los 
Angeles)  or  distinguishes  between  MSW 
generated  "east  of  the  405"  or  "west  of 
the  405." 

Certainly,  given  the  size  and 
importance  of  the  Los  Angeles  market, 
if  such  information  existed  it  would  be 
commonly  known.  Moreover,  as 
detailed  in  The  Rose  Report,  the 
information  would  be  reflected  in  the 
Countywide  Siting  Element  of  Los 
Angeles  County  (discussed  below).  The 
Siting  element  specifically  recognizes 
the  possibility  of  using  a  number  of 
USA  Waste  and  WMI's  landfills  located 
in  California,  Arizona,  Nevada,  and 
even  as  far  away  as  Oregon — WMI's 
Columbia  Ridge  Landfill.  And,  as  noted 
above,  the  Siting  element  is,  by  law,  the 
official  "blueprint"  for  waste  disposal 
plans  for  all  88  cities  and  the 
unincorporated  areas  in  Los  Angeles 
County,  including  the  City  of  Los 
Angeles.  Furthermore,  even  a  cursory 
review  of  Los  Angeles  Cit>'  and  County 
public  records  would  have  revealed 
numerous  and  ongoing  efforts  of  WMI  to 
market  these  facilities  to  the  City  and 
County.  An  example  is  the  1989-90 
proposal  by  WMI  to  the  Los  Angeles 
county  Sanitation  Districts  to  secure  a 
waste  commitment  to  its  RailCycle 
project  in  San  Bernardino  Coimty  and  to 
utilize  rail-based  transfer  station  sites  in 
El  Segundo  (west  of  interstate  405)  and 
in  the  City  of  Commerce,  as  discussed 
in  detail  in  The  Rose  Report. 

(e)  The  Definition  of  Los  Angeles  Market 
Is  Inconsistent  With  DOJ's  Analysis  of 
Other  Metropolitan  Areas 

In  each  and  every  other  city  identified 
in  the  Complaint  (and  unlike  the 
approach  taken  for  Los  Angeles),  the 
definition  of  "relevant  geographic 
market"  includes  not  only  the  entire 
area  and  population  of  the  city,  but  also 
the  surrounding  or  adjacent  county(ies). 
Thus,  for  example: 
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— Baltimore — "means  the  City  and 

Howard.  Baltimore,  Carroll,  and  Aime 

Arundel  Counties." 
— Cleveland — "means  the  City  of 

Cleveland  and  Cuyahoga  County." 
— Detroit— "means  the  City  of  Detroit 

and  Wajme  County." 
— Miami — "means  tne  City  of  Miami 

and  Broward,  Dade,  and  Monroe 

Counties." 
— New  York — "means  New  York,  Bronx, 

Queens,  and  Richmond  Counties." 
— Pittsburg — "means  the  City  of 

Pittsburgh  and  Allegheny  and 

Westmoreland  Counties." 
(Complaint  at  pages  4  and  5,  emphasis 
supplied.) 

The  fact  of  the  matter  is  that  Los 
Angeles  is  the  only  municipality  in  the 
Complaint  that  is  restricted  to  a  size 
smaller  than  its  own  municipal 
boundaries  and  which  does  not  also 
include  the  county  in  which  it  is,  at 
least  in  part,  situated.  The  Rose  Institute 
fails  entirely  to  understand  what  type  of 
criteria  and  methodology  could  have 
been  utilized  by  DOJ  for  treating  Los 
Angeles  so  differently  from  every  other 
metropolitan  waste  disposal  market  in 
the  country  identified  in  the  Complaint. 
Further,  we  note  that  a  number  of  the 
other  waste  markets,  as  defined,  have 
greater  populations  than  the  Los 
Angeles  market,  as  defined  by  DOJ,  and 
the  market  identified  for  the  New  York 
area  has  a  substemtially  greater 
population  that  approximates  the 
population  of  the  entire  County  of  Los 
Angeles.  Based  upon  1990  cenus  data, 
the  following  table  sets  forth  a  simunary 
of  the  populations  in  these  areas 
(including  the  listed  coimties): 

Baltimore 1,497,956 

Detroit  1,411.209 

Miami  3,309.246 

New  York  7,703.051 

Pittsburgh  1,708,696 

Portion  of  Los  Angeles 

City  Selected  by  DOI  '0  2.936.500 

Given  DOJ's  characterization  of  the  New 
York  metropolitan  area  as  the  relevant 
market  area  (an  area  containing  many 
natural  potential  barriers  to  the  "flow" 
of  MSW  to  landfills)  it  would  seem  that 
it  should  have  also  characterized  the 
Los  Angeles  metropolitan  areas,  which 
contains  over  nine  million  people  in  Los 
Angeles  County  alone  (current   . 
estimate),  as  the  relevant  market  area. 
We  also  note  that,  in  addition  to  New 
York,  many  of  the  other  jurisdictions 
also  contain  some  natural  geographical 
features  such  as  rivers  and  major 
waterways  (not  present  in  the  Los 
Angeles  area)  that  might  have  led  an 
analyst  to  conclude  that  natural  barriers 

'"Estimated  by  use  of  Geographic  Information 
System  capabilities  of  the  Rose  Institute. 


exist  that  affect  MSW  disposal  practices 
in  the  area.  In  any  event,  absent  some 
logical  explanation  from  DOJ  for  its 
remarkably  different  treatment  of  Los 
Angeles,  one  is  left  only  to  speculate 
over  how  the  conclusions  were  arrived 
at. 

In  the  context  of  the  dissimilar 
treatment  by  DOJ  of  the  Los  Angeles 
market  compared  to  other  metroplitan 
areas,  we  also  note  that  another  key 
issue  arises  relating  to  the  absence  of 
any  analysis  of  the  growing  importance 
of  transfer  stations  generally  in 
California,  and  particularly  in  the  Los 
Angeles  area. 

Whole  DOJ  correctly  analyses  the 
potential  for  enlarging  the  geographical 
reach  for  disposal  market  purposes 
through  the  use  of  transfer  stations 
(Pages  9  and  10  of  the  Complaint),  it 
does  not  consider  this  factor  in  the  Los 
Angeles  market  analysis.  As  outlined  in 
The  Rose  Report,  municipalties  in  the 
southern  California  regio  primarily 
because  of  the  recycling  and  waste 
diversion  mandates  of  AB  939,  are 
moving  rapidly  to  the  utilization  of 
"Materials  Recovery  Facility  ("MRF")/ 
Transfer  Stations."  Because  of  the 
increase  in  waste  processing  through 
MRFs  and  Transfer  Stations  (which 
involves  the  loading  of  MSW  into  larger 
transfer  trucks  or  containers  for 
shipment  by  rail),  the  practice 
necessarily  facilities  the  ability  to 
dispose  of  MSW  at  greater  and  greater 
distances  from  the  point  of  generation. 
Furthermore,  with  the  closures  of  Los 
Angeles  City's  Lopez  Canyon  Landfill 
and  the  BKK  Landfill  in  West  Covina, 
and  the  prohibition  on  acceptance  of 
MSW  at  the  Azusa  Landfill  (the  latter 
two  of  which  are  situated  in  eastern  Los 
Angeles  County),  almost  25,000  tons  of 
MSW  per  day  is  now  necessarily 
moving  to  outlying  landfills  in  the 
region.  Such  closures  and  the  mandates 
of  California  law  are  resulting  in  a 
growing  dependence  on  MRFs/Transfer 
Stations  by  local  jurisdictions.  In  fact 
and  by  way  of  example,  of  the  eighty- 
eight  (88)  cities  in  Los  Angeles  County, 
thirty-eight  (38)  have  now  committed,  as 
an  official  part  of  their  approved  Source 
Reduction  and  Recycling  Plans  to  meet 
state  recycling  mandates,  to  a  MRF/ 
Transfer  Station  strategy." 

The  resulting  reality  of  this  growing 
dependence  on  MRFs/Transfer  Stations 
is  that  MSW  may  be  taken — and  today 
is  being  taken — greater  distances  from 
disposal,  thus  broadening  the  relevant 


geographic  market  for  Los  Angeles  for 
the  purpose  of  waste  disposal  analysis. 

As  a  final  point,  we  would  note  the 
inconsistency  in  DOJ's  definition  of 
"relevant  area"  contained  in  the  Hold 
Separate  Stipulation  and  Order 
("Order")  '^  as  applied  to  the  Los 
Angeles  area.  In  the  Order,  "relevant 

areas": 

"*  *  *  means  the  county  in  which 
the  *  *  *  Relevant  Disposal  Assets  are 

located  and  any  adjacent  city  or  county 
*  »  *»» 

The  Order  goes  on  to  state  in  the  portion 
on  "Objectives"" 

"The  Final  Judgment  *  *  *  is  meant 
to  ensure  defendants'  prompt 
divestiture  *  *  *  for  the  purpose  of 
establishing  viable  competitors  in  the 
waste  disposal  business  *   *   *  in  the 
Relevant  Areas  *  *  *" 
(emphasis  added) 

It  appears  clear  that  the  DOJ  used 
essentially  the  same  standard  in 
defining  "relevant  area"  and  in 
delineating  the  geographic  markets  for 
all  of  the  other  metropolitan  areas. 
However,  with  respect  to  Los  Angeles, 
DOJ  used  a  different  and  undetermined 
methodology  to  define  the  geographic 
market.  Had  DOJ  been  consistent  and 
taken  the  same  approach  it  took  for  the 
other  jurisdictions,  the  definition  of  the 
Los  Angeles  market  would  have 
included  Los  Angeles  Coimty,  and  the 
adjacent  counties  of  Ventura,  Orange, 
Riverside,  and  San  Bernardino.  Such  a 
definition  of  Los  Angeles  would  have 
been  precisely  what  the  Rose  Institute 
maintains  is  consistent  with  the 
common  understanding  of  the  Los 
Angeles  market  area. 

(2)  The  Definition  of  the  Los  Angeles 
Market  Is  Inconsistent  With  DOJ's  Prior 
Actions 

In  1996,  DOJ  had  occasion  to  review 
a  transaction  between  BKK  Corporation 
(a  privately-held  waste  management 
firm  which,  as  alluded  to  above, 
operated  a  large  regional  landfill  in 
eastern  Los  Angeles  County)  and  BFI.''* 
The  essence  of  the  transaction  was  the 
sale  of  certain  assets  of  BKK  in  the  Los 
Angeles  area  to  BFI,  including  BKK's 
interest  in  two  (2)  proposed  landfill 
projects  located  on  sites  in  Los  Angeles 
and  San  Bernardino  Counties,  as  well  as 
BKK's  waste  recycling  operations  and 
transfer  station  in  the  City  of  Los 
Angeles  (Wilmington).  At  the  time,  BFI 
was  the  owner  of  the  Simshine  Canyon 
Landfill  in  Granada  Hills  (in  Los 
Angeles  County)  and  was  then  seeking 


"Countywide  Siting  Element  for  Los  Angeles 
County,  Los  Angeles  Country  Department  of  Public 
Works  Environmental  Programs  Division.  June 
1997. 


>263  Federal  Register  51127. 
"Ibid. 

•<  Information  concerning  this  transaction  was 
taken  from  conversations  with  involved  counsel. 
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to  obtain  final  permits  an^  approvals  to 
initiate  operations.  The  Sunshine 
Canyon  Landfill,  however,  was  closed  to 
operations  at  all  times  relevant  to  the 
BKK/BFI  transaction. 

The  original  BKK/BFI  transaction 
documents  reviewed  by  DOJ  contained 
a  provision  that  would  have  pre- 
conditioned the  transaction  on  the 
closing  of  the  BKK  Landfill  in  West 
Covina,  even  though  that  landfill  was 
not  part  of  the  transaction.  Upon  review, 
DOJ  objected  to  the  condition  and 
refused  to  approve  the  transaction  until 
the  condition  related  to  the  West  Covina 
landfill  had  been  deleted.  The  condition 
was  removed  and  DOJ  approval 
followed.  What  is  interesting  about  this 
transaction,  and  DOJ's  approach  to  it,  is 
that  even  though  BFI  did  not  operate 
any  landfill  in  the  region  at  the  time,^^ 
but  was  merely  seeking  to  resume 
operations  at  its  Sunshine  Canyon 
Landfill.  DOJ  looked  beyond  the  borders 
of  the  City  of  Los  Angeles  and,  one  can 
reasonably  infer,  made  an  implicit — if 
not  explicit — decision  that  the  Los 
Angeles  waste  disposal  market  extended 
into  eastern  Los  Ajigeles  County. 

We  think  that  DOJ  was  correct  in  that 
prior  instance.  We  think  its  current 
analysis  is  clearly  inconsistent  with  its 
past  view  of  the  Los  Angeles  disposal 
market  and  is  therefore  incorrect. 

(3)  The  Proposed  Final  Judgment  and 
Competitive  Impact  Statement  Ignore 
the  Effects  of  Prior  Acquisitions  by  USA 
Waste  in  the  Region 

Over  the  past  two  years,  USA  Waste 
has  made  a  nimiber  of  acquisitions  of 
landfill  assets  in  southern  California — 
both  outright  and  by  way  of  merger.  For 
Example,  USA  Waste  acquired  the 
Chiquita  Canyon  Landfill  from  the 
Laidlaw  Company;  the  Azusa  Landfill 
from  BFI;  and  the  El  Sobrante  Landfill 
and  Western  Waste  Industries'  interest 
in  the  Mesquite  Regional  Landfill  (a 
waste-by-rail  project  in  Imperial 
County)  via  a  merger  with  Western 
Waste. 

It  is  important  to  note  that  USA  Waste 
and  WMI  have  not  been  long-time 
competitors  in  the  region.  In  fact,  USA 
Waste  is  a  relatively  new  organization 
both  locally  and  in  the  nation  generally. 
However.  USA  Waste  has  acquired 
many  firms  in  the  region  that  were  long- 
time competitors  of  WMI,  such  as 
Western  Waste  Industries.  The 
potentially  significant  anti-competitive 
consequences  of  USA  Waste's  recent 
acquisitions  throughout  southern 


California  is  raised  nowhere  in  the 
proposed  Final  Judgment  and 
Competitive  Impact  Statement  We 
believe  that  it  should  receive  serious 
independent  consideration  by  DOJ.  In 
fact,  USA  Waste's  acquisitions  in 
California  during  the  last  three  years, 
might  not  have  secured  DOJ  approval  if 
they  had  been  effected  by  WMI  acting 
on  its  own  account. 

By  ignoring  the  prior  USA  Waste 
acquisitions  in  its  analysis  of  the  current 
merger,  DOJ  is  sanctioning  a  situation  in 
which  one  private  landfill  operator  will 
have  overwhelming  control  of  private 
waste  disposal  capacity  capable  of 
serving  the  City  and  County  of  Los 
Angeles  and  the  entire  southern 
California  area  all  the  way  to  the  eastern 
border  of  the  State  and  extending  south 
to  the  border  of  the  United  States  with 
Mexico!  With  the  merger  as  approved  by 
DOJ  in  the  Competitive  Impact 
Statement,  WMI  will  own,  control,  or 
hold  an  interest  in  all  but  three  (3)  of  the 
large  private  landfills  and  landfill 
projects  serving  all  of  Los  Angeles 
Coimty,  the  country  with  the  largest 
population  in  the  United  States.'^ 

Figure  3  shows  the  general  location  of 
private  landfills  in  southern  California 
and  landfills  in  neighboring  states 
which  have  been  identified  by  Los 
Angeles  County  in  the  Countrywide 
Siting  Element  (discussed  above)  as 
potential  sites  for  providing  landfill 
disposal  capacity  to  the  area  for  the  next 
fifteen  (15)  years.  It  also  lists  the  ciurent 
permitted  daily  tonnage  allowed  at  each 
facility  and  the  remaining  capacity  (as 
indicated  in  the  Siting  Element).  It 
reveals  the  overwhelming  number  of 
landfills  that  are  owned  and  controlled 
by  WMI  in  the  region  and  that  are 
specifically  identified  for  future 
potential  use  by  the  relevant  market  of 
Los  Angeles  County  (and  City). 

Also  important  is  the  information  set 
forth  on  Figure  4,  which  displays  the 
relative  amounts  of  MSW  currently 
being  disposed  in  the  same  southern 
California  region  as  shown  in  Figure  3. 
As  Figure  4  makes  clear,  the  amoxmts  of 
MSW  disposed  in  the  region  can  quite 
easily  be  accommodated  by  WMI 
facilities  in  terms  of  allowable  daily 
capacity  for  many  years  to  come.  While 
the  potential  impact  of  public  landfill 


>^  It  was  the  owner/operator  of  the  Azusa  Landfill 
in  eastern  Los  Angeles  County,  but  that  landfill  was 
permitted  to  receive  only  "inert"  wastes  and  was 
prohibited  by  court  order  bom  receiving  any  MSW. 


'^The  three  major  private  landfills  are  BFI's 
Sunshine  Canyon  Landfill,  the  Chiquita  Canyon 
Landfill  to  be  purchased  by  Republic  Services.  Inc. 
and  the  Eagle  Mountain  Waste-by-Rail  project, 
being  developed  by  Mine  Reclaraatioa  Corporation 
in  eastern  Riverside  County.  Eagle  Mountain  has 
been  tied  up  in  environmental  litigation  for  six 
years.  If  the  litigation  is  resolved  in  favor  of  the 
project,  it  may  be  several  more  years  before  all  of 
the  necessary  operating  permits  could  be  obtained. 
See  The  Rose  Report  for  a  more  complete 
discussion  of  the  waste-by-rail  projects. 


facilities  is  not  set  forth  in  the  Figiue, 
as  discussed  in  The  Rose  Report,  the 
ability  of  Los  Angeles  Coimty  to  control 
disposal  capacity  sufficient  for  its  own 
needs  within  its  own  boimdaries  is 
limited.  In  fact,  the  County,  in  its 
approved  Siting  Element,  specifically 
relies  upon  a  "mix"  of  public  and 
private  disposal  options.  If  it  is  imable 
to  permit  a  significant  extension  of  its 
Puente  Hills  Landfill  in  eastern  Los 
Angeles  County,'^  its  reliance  on  private 
disposal  options  will  be  dramatically 
increased.  It  is  precisely  for  these 
reasons  that  the  County's  own  plans 
look  to  the  utilization  of  other  potential 
private  sites  as  depicted  in  the  attached 
maps.  Allowed  to  go  unamended,  the 
VMI  merger  as  currently  proposed 
would  result  in  a  situation  where  one 
private  operator — WMI — has  essential 
control  over  waste  disposal  capacity  for 
the  entire  region. 

The  Rose  Institute  strongly  believes 
that  any  analysis  of  the  current  merger 
should  also  include  an  analysis  of 
recent  acquisitions  of  disposal  assets  in 
southern  California  by  USA  Waste, 
especially  the  assets  acquired  in  the 
acquisition  of  Western  Waste  Industries. 

(4)  At  a  Minimum,  the  Los  Angeles 
Market  Should  Have  Included  all  of  Los 
Angles  County.  The  Proper  Maiicet 
Description  Would  Have  Resulted  in 
Additions  to  "Relevant  Disposal  Assets" 
for  Los  Angeles 

For  the  reasons  set  forth  above, 
especially  those  relating  to  the  solid 
waste  management  requirements 
imposed  by  California  law  and  the 
realities  of  ciuxent  actual  waste  disposal 
practices  in  the  City  of  Los  Angeles,  we 
argue  that  the  Los  Angeles  market 
shoidd  include  the  entire  County  of  Los 
Angeles.  In  turn,  the  effect  of  such  a 
definition  should  substantially  change 
DOJ's  view  of  what  are— or  are  not — 
"Relevant  Disposal  Assets"  for  the  "true 
Los  Angeles  market."  No  secret  exists  as 
to  what  both  the  City  and  County  view 
as  the  specific  landfill  assets  that  could 
be  considered  for  inclusion  in  the 
"Relevant  Disposal  Assets";  they  are 
eniunerated  in  the  Coimtywide  Siting 
Element. 

As  discussed  extensively  in  The  Rose 
Report,  implementation  of  a  waste-by- 
rail  project  for  the  region  is  both 
imminent  and  necessary  for  the  County 


"The  County's  land  use  permit  for  the  facility 
expires  in  the  year  2003.  Given  the  long  lead  time 
to  permit  new  or  expanded  landfills  in  the  region, 
the  County  vtrill  need  to  initiate  formal 
environmental  review  for  that  effort  in  the  very  near 
future.  The  Rose  Report  concludes  that  this  effort, 
in  turn,  will  likely  also  include  initial 
implementation  of  a  significant  waste-by-rail 
operation  for  the  region. 
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of  Los  Angeles  and  its  88  cities. 
Recently,  the  Los  Angeles  County 
Sanitation  Districts  secured  a  site  for 
development  of  a  MRF  capable  of 
feeding  a  waste-by-rail  system  and  have 
held  preliminary  discussions  for  the 
purposes  of  implementing  such  a 
system  with  officials  of  the  Eagle 
Moimtain,  RailCycle,  and  the  Mesquite 
Regional  Landfill  projects.  In  a  letter 
dated  September  13, 1996,  from  Donald 
Nellor  of  the  Los  Angeles  Sanitation 
Districts  to  David  Mares  of  the  Planning 
Department  for  Riverside  Coimty,  Nellor 
reaffirmed  the  Sanitation  Districts' 
continuing  commitment  to  developing 
waste-by-rail: 

There  is  a  clear  need  for  new  regional 
landfills,  such  as  the  Eagle  Mountain  site 
.  .  .  The  Sanitation  Districts  continue  to  be 
committed  to  implementing  a  waste-by-rail 
system  as  one  component  of  a  balanced  and 
multi-faceted  approach  to  effectively  manage 
the  Districts'  long-term  waste  disposal  needs. 

To  date,  the  only  waste-by-rail  project 
that  has  obtained  all  of  its  major  land 
use  and  operational  permits  is  the 
Mesquite  Regional  Landfill. 

With  an  expanded  view  of  the  market, 
any  consideration  of  the  competitive 
impacts  of  the  USA  Waste/WMI  merger 
on  the  waste  disposal  market  in  the  City 
and  County  of  Los  Angeles  should  also 
take  into  accoimt  the  resulting  position 
of  the  merged  companies  throughout  all 
of  southern  California.  As  an  example, 
USA  Waste's  MRF/Transfer  Station  in 
Carson.  California,  just  south  of  the  Los 
Angeles  City  limits,  has  been 
specifically  modified  to  take  MSW  from 
the  City  of  Los  Angeles  tc  its  El 
Sobrante  Landfill  in  Riverside  Coimty, 
which  it  does.  As  noted  above.  Figure  3 
sets  forth  a  map  of  USA  Waste's  and 
WMI's  landfills  in  the  region  depicting 
the  permitted  daily  and  overall 
capacities  of  each  facility.  That  map 
shows  that  more  than  enough  capacity 
exists  among  these  facilities  to 
accommodate  all  of  Los  Angeles 
County's  needs  for  at  least  the  nest  30 
years.  Furthermore,  should  the  Coimty 
of  Los  Angeles  decide  to  dedicate  a 
wastestream  for  disposal  by  rail  in  order 
to  promote  the  development  of  remote 
regional  landfills,  USA  Waste,  by  virtue 
of  its  recent  acquisition  of  Western 
Waste  Industries,  has  an  interest  in  the 
Mesquite  Regional  Landfill,  the  only 
currently  permitted  in-state  waste-by- 
rail  project. 

Finally,  in  viewing  the  realities  of  the 
entire  region.  The  Rose  Report  notes 
that  there  is  only  one  jurisdiction 
outside  of  Los  Angeles  County  which 
may  offer  disposal  capacity  held  and 
controlled  in  the  public  sector — Orange 
County  (see  The  Rose  Report  for  specific 
discussion  of  the  history  of  Orange 
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County's  capabilities).  Even  here, 
however,  WMI  maintains  a  strong 
position.  In  1995,  as  part  of  its 
bankruptcy  recovery  program,  Orange 
County  "pre-sold"  capacity  in  their 
public  landfill  system.  WMI  purchased, 
and  still  controls,  substantial  capacity  in 
that  system. 

(5)  Conclusion— WMI  Should  Be 
Required  To  Divest  Additional 
"Relevant  Disposal  Assets" 

For  all  of  the  reasons  set  forth  above 
and  in  the  supporting  analysis 
contained  in  "The  Rose  Report,  the 
proposed  Final  Judgment  and 
Competitive  Impact  Statement  should 
be  revised  to  reflect  Los  Angeles  Count 
as  the  "relevant  geographic  market"  for 
purposes  of  analyzing  the  competitive 
impacts  of  the  USA  Waste/WMI  merger. 
The  Rose  Institute  maintains  that  a 
revised  definition  of  the  Los  Angeles 
market  should  result  in  the  divestiture 
of  additional  landfill  disposal 
operations  of  the  newly-constituted 
WMI  in  order  to  protect  the  public 
interest.  In  addition,  we  believe  that 
much  of  the  concern  over  the  creation 
of  an  anti-competitive  environment  in 
waste  disposal  in  southern  California 
could  also  be  lessened  by  consideration 
of  the  divestiture  of  assets  that  were 
acquired  recently  by  USA  Waste,  before 
the  instant  merger — in  particular,  the  El 
Sobrante  Landfill  in  western  Riverside 
County  and  the  interest  of  Western 
Waste,  a  wholly  owned  affiliate  of  USA 
Waste,  in  the  Mesquite  Regional 
Landfill  waste-by-rail  project  in 
Imperial  County.  The  remaining 
company  would  still  have  full 
ownership  and  developmental  rights 
over  the  RailCycle  waste-by-rail  project 
in  San  Bernardino,  as  well  as  numerous 
other  landfills  and  landfill  capacity  in 
California  and  in  nearby  out-of-state 
locations  that  will  compete  in  the  Los 
Angeles  market. 

Finally,  we  take  note  of  the  following. 
WMI  is  no  "stranger"  to  the  Department 
of  Justice,  the  Attorneys  General  of 
numerous  states,  or  the  district 
attorneys  of  many  counties  in  those 
states,  including  the  counties  in 
southern  California.  Its  appetite  for 
growth  and  ability  to  control 
aggressively  the  markets  in  which  it 
operates  are  a  matter  of  public  record. 
We  submit  that  that  is  not  a  public 
record  which  supports  granting  to  the 
"new"  WMI  an  almost  exclusive 
"fi^nchise"  in  waste  disposal  for 
southern  California  for  many  years  to 
come — a  situation  that  will  exist  if  the 
instant  merger  is  allowed  to  be 
completed  without  substantial 
reconsideration  of  the  Los  Angeles 
market.  We  think  the  public  interest 


deserves  a  more  relaistic  and  complete 
ayalysis  for  southern  California  and  its 
millions  of  residents.  We  respectfully 
submit  these  comments  to  the  public 
record  in  this  matter. 

Exhibit  9 

U.S.  Department  of  Justice,  Antitrust 
Division 

August  27, 1999. 

Joseph  Kattan,  Esquire 
Michael  F.  Flanagan,  Esquire, 
Gibson,  Dunn  &■  Cnitcher.  1050  Connecticut 
Avenue,  NW,  Washington,  DC  20036- 
5306. 
Re:  Comment  on  Proposed  Final  Judgment  in 
United  States  of  Ohio,  et  al.  v.  USA 
Waste  Services,  Inc.  Waste  Management, 
Inc.,  et  al..  Civil  No.  98-161  (N.D.  Ohio, 
filed  July  16, 1998) 
Dear  Messrs.  Kattan  and  Flanagan:  This 
letter  responds  to  your  letter,  submitted  on 
behalf  of  your  client,  Gold  Fields  Mining 
Corporation  ("Gold  Fields"),  commenting  on 
the  proposed  Final  Judgment  in  the  above 
case.  The  Complaint  in  that  case  charged, 
among  other  things,  that  USA  Waste's 
acquisition  of  Waste  Management  would 
substantially  lessen  competition  in  the 
disposal  of  commercial  waste  from  portions 
of  the  City  of  Los  Angeles,  The  proposed 
Judgment  would  settle  the  case  by,  inter  alia. 
requiring  the  defendants  to  divest  Chiquita 
Canyon  Landfill,  a  large  USA  Waste  landfill 
located  about  40  miles  northeast  of  the  City 
of  Los  Angeles.  In  a  transaction  approved  by 
the  United  States  in  August  1998,  under  the 
terms  of  the  decree,  the  defendants  divested 
that  landfill  to  Republic  Services,  Inc.,  which 
previously  did  not  operate  any  landfills  in 
the  greater  Los  Angeles  area. 

Your  client,  Gold  Fields,  together  with 
Union  Pacific  Railroad  Company  and 
defendant  USA  Waste,  own  Mesquite 
Regional  Landfill.  Gold  Fields  is  very 
concerned  that  the  proposed  divestiture  of 
defendants'  Chiquita  Canyon  Landfill  does 
not  go  far  enough  to  prevent  the  defendants 
fi'om  exercising  market  power  after  the 
acquisition.  Specifically,  Gold  Fields  is 
concerned  that  following  the  merger,  the 
defendants  will  attempt  to  reduce  the 
disposal  capacity  available  to  the  Los 
Angeles  market  by  using  its  ownership 
interest  in  Mesquite  Regional  to  prevent  this 
large  new  landfill  from  aggressively 
competing  for  commercial  waste  from  the 
city. 

in  our  view,  the  relevant  geographic  market 
for  analyzing  the  competitive  effects  of  the 
USA  Waste's  acquisition  of  Waste 
Management  does  not  include  Mesquite 
Regional  Landfill.  In  defining  the  relevant 
geographic  market  for  the  disposal  of  Los 
Angeles's  commercial  waste,  the  United 
States  took  into  account  the  extent  to  which 
each  of  the  private  and  public  landfills  in 
Southern  California  could  compete  for  the 
disposal  of  commercial  waste  that  originates 
in  the  city  of  Los  Angeles.  In  the  course  of 
its  competitive  analysis,  the  United  States 
excluded  some  firms  from  its  relevant 
geographic  market  because  their  landfills 
were  legally  prohibited  from  accepting  any 
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municipal  solid  waste  firom  the  city  of  Los 
Angeles  [e.g.,  most  of  the  LA  County 
landfills).  The  United  States  excluded  other 
disposal  facilities  [e.g.,  Mesquite  Regional) 
because  of  their  distance  ftx)m,  and  relative 
inaccessibility  to,  the  Los  Angeles  area. 

USA  Waste's  Mesquite  Regional  Landfill  is 
located  170  miles  from  the  City  of  Los 
Angeles.  Rail  is  the  only  practical  way  to 
transport  waste  from  Los  Angeles  to  that 
landfill.  With  delivered  costs  in  excess  of 
$45/ton  (including  transportation  and  tipping 
fee  costs),  it  would  be  nearly  twice  as 
expensive  to  dispose  of  commercial  waste 
fttDm  the  City  of  Los  Angeles  at  Mesquite 
Regional  Landfill  as  sending  such  waste  to 
close-in  LA  area  landfills,  which  have 
average  actual  landfill  tipping  fees  of  about 
$23/ton.i  The  four  firms  that  own  or  operate 
landfills  reasonably  close  to  Los  Angeles  can 
profitably  increase  their  tipping  fees  for 
disposal  of  Los  Angeles's  commercial  waste 
by  a  small  but  significant  amount  without 
losing  significant  business  to  distant  landfills 
such  as  Mesquite  Regional.  Thus,  is  makes 
sense' to  exclude  Mesquite  Regional  and 
similar  landfills  from  the  competitive 
analysis  in  determining  the  significance  of 
the  defendants'  transaction  for  the  disposal  of 
Los  Angeles'  commercial  waste.  See  U.S. 
Department  of  Justice  Horizonal  Merger 
Guidelines  §§1.2-1.3  (1997  ed.). 

Finally,  you  implicitly  assume  that 
expanding  the  relevant  geographic  market  to 
include  Mesquite  Regional  Landfill  would 
make  USA  Waste's  acquisition  of  Waste 
Management  more,  not  less,  anticompetitive. 
However,  expanding  the  market  to  include 
this  distant  landfill  would  sweep  into  the 
competitive  analysis  a  number  of  other  large 
landfills  now  owned  or  otherwise  confroUed 
by  the  four  firms  that  own  the  close-in  Los 
Angeles  landfills.  Including  in  the  market  the 
disposal  capacity  of  those  distant  firms 
would  substemtially  diminish,  or  even 
eliminate,  the  anticompetitive  effects  of 
defendants'  transaction,  and  hence,  make  it 
questionable  whether  the  defendants  should 
be  required  to  divest  any  Los  Angeles  area 
landfills. 

Thank  you  for  bringing  youj'  concerns  to 
our  attention;  we  hope  this  information  will 
help  alleviate  them.  Pursuant  to  the  Antitrust 
Procedures  and  Penalties  Act,  15  U.S.C. 
16(d),  a  copy  of  your  comment  and  this 
response  will  be  published  in  the  Federal 
Register  and  filed  with  the  Court. 

Sincerely  yours, 
J.  Robert  Kramer  D, 
Chief,  Litigation  II  Section. 

Gibson,  Dunn  &  Cnitcher,  LLP 

November  23, 1998. 

Via  Hand  Delivery 

J.  Robert  Kramer,  II,  Esq., 


'  In  your  letter,  you  point  out  that  the  "posted" 
rates  at  Los  Angeles's  transfer  stations  and  resource 
recovery  fecilities  are  about  S45/ton,  which  would 
be  comparable  to  the  delivered  cost  of  waste 
disposal  at  Mesquite  Regional  Landfill.  Many  of  Los 
Angeles's  large  haulers,  however,  receive 
contractual  discounts  for  waste  disposal  at  area 
landfills,  and  these  discounted  disposal  rates,  or 
"tipping"  fees,  actually  average  about  S23/ton  for 
commercial  waste  from  the  city. 


Chief,  Litigation  11  Section,  Antitrust 
Division,  U.S.  Department  of  Justice, 
1401  H Street.  N.W.,  Suite  3000, 
Washington,  D.C.  20530. 

Re:  United  States  v.  USA  Waste  Services, 
Inc.,  Civ.  No.  1:98  CV  1616 

Dear  Mr.  Kramer:  Pursuant  to  the  Antitrust 
Procedures  and  Penalties  Act,  15  U.S.C. 
16(b)-{h)  (the  "Tunney  Act"),  we  submit  the 
comments  of  Gold  Fields  Mining  Corporation 
("Gold  Fields")  on  the  proposed  consent 
decree  filed  by  the  Justice  Department 
contemporaneously  with  the  filing  of  its 
complaint  in  the  above-referenced  lawsuit. 

In  a  complaint  filed  on  July  16, 1998,  the 
Department  (and  a  number  of  individual 
states)  alleged  that  the  proposed  acquisition 
of  Waste  Management,  Inc.  ("WMI"),  by  USA 
Waste  Services,  Inc.  ("USA  Waste"),  would 
violate  Section  7  of  the  Clayton  Act,  15 
U.S.C.  18.'  As  required  by  the  Tunney  Act, 
the  Department  published  a  proposed  Final 
Judgment  and  a  Competitive  Impact 
Statement  ("CIS")  in  the  Federal  Register  on 
September  24, 1998.  63  FR  51,126.  Under  the 
Tunney  Act ,  the  coiul  is  required  to  make 
a  determination,  prior  to  approving  the 
proposed  consent  judgment,  that  "the  entry 
of  such  judgment  is  the  public  interest."  15 
U.S.C.  16(e);  see  also  United  States  v.  Airline 
Tariff  Publ'g  Co.,  836  F.  Supp.  9. 11  (D.D.C. 
1993). 

Although  the  Department  is  to  be 
commended  for  intervening  and  requiring 
divestitures  to  reduce  the  impact  of  this 
anticompetitive  acquisition,  the  remedy 
mandated  by  the  consent  decree  with  regard 
to  one  of  the  markets  alleged  in  that 
complaint,  the  Los  Angeles  area,  is 
insufficient  to  cure  the  competitive  harm 
brought  about  by  the  transaction.  The 
Department's  remedy  is  inadequate  because 
it  leaves  the  merged  company  with 
ownership  of  sufficient  local  and  remote 
disposal  assets  to  harm  competition  for  waste 
disposal  in  the  market.  If  the  merged 
company  is  able  to  retain  such  power  and 
control,  it  also  will  be  able  to  thwart  or  delay 
the  entry  of  cost-effective  disposal 
alternatives  for  customers  in  the  Los  Angeles 
market,  such  as  the  Mesquite  Regional 
Landfill  in  Imperial  County,  California, 
which  is  owned  by  Gold  Fields. 

The  public  interest  requires  that  the  decree 
be  modified  to  address  the  competitive  harm 
more  effectively.  To  protect  competition  in 
the  Los  Angeles  market,  for  the  reasons  set 
forth  below,  we  ask  that  the  Department 
reexamine  its  definition  of  the  Los  Angeles 
market,^  which  is  necessary  in  order  to  more 
accurately  assess  the  full  impact  of  the 
transaction.  We  further  request  that  the 
Department  require  the  divestiture  of 
additional  waste  disposal  assets  by  the 
merged  entity,  in  order  to  further  reduce  the 
merger's  anticompetitive  effect.  Specifically, 
we  request  that  the  Department  require  Waste 
Management,  acting  through  its  wholly 


'  The  entity  resulting  from  the  combination  of 
USA  Waste  and  WMI  is  referred  to  herein  as  "Waste 
Management." 

^  As  defined  in  the  complaint,  Los  Angeles  means 
"that  area  of  the  City  of  Los  Angeles,  CA,  located 
east  of  Interstate  405,  the  San  Diego  Freeway." 
Compl.  1 19. 


owned  affiliate  Western  Waste  Industries 
("WWI"),  to  give  up  any  claim  it  may  have 
to  an  ownership  stake  in  the  Mesquite 
Regional  Landfill. 

L  Factual  Background 

A.  The  Complaint  and  Competitive  Impact 
Statement 

The  complaint  in  this  matter  alleged  th^t 
USA  Waste  and  WMI  are  two  of  the  most 
significant  competitors  in  the  disposal  of 
municipal  solid  waste  ("MSW")  in  a  number 
of  markets  throughout  the  cotintry.  Because 
of  the  significant  competitive  positions  of 
both  companies,  the  complaint  alleged  that 
the  acquisition  would  substantially  lessen 
competition  in  the  disposal  of  MSW  in 
seventeen  geographic  markets  throughout  the 
United  States,  including  Los  Angeles, 
California.  Compl.  %^  45-78.  The  complaint 
further  alleged  the  existence  of  significant 
barriers  to  entry  in  the  MSW  disposal 
business  in  the  Los  Angeles  area  and  other 
"difficult-to-enter"  markets,  due  to  a  variety 
of  important  factors,  including  various 
"federal,  state  and  local  safety, 
environmental,  zoning  and  permit  laws  and 
regulations"  that  "dictate  critical  aspects"  of 
the  disposal  of  MSW,  and  make  the  process 
of  obtaining  a  permit  to  construct  or  expand 
a  disposal  site  "an  expensive  and  time- 
consuming  task."  Id.  \  76;  see  also  QS  at  8, 
10, 63  FR  at  51,156  (1998).  The  Department 
alleged  that  the  diminution  in  competition 
brought  about  by  the  acquisition  is  likely  to 
result  in  consumers  paying  higher  prices  and 
receiving  fewer  or  lesser  quality  services  for 
the  disposal  of  MSW.  Compl.  i  78.  Indeed, 
the  complaint  alleged  that  operators  of  local 
disposal  facilities  "can — and  do^price 
discriminate,  i.e.,  charge  higher  prices  to 
customers  who  have  fewer  local  options  for 
waste  disposal."  CIS  at  9,  63  FR  at  51.156 
(1998). 

Together  with  the  complaint,  the 
Department  filed  a  proposed  consent  decree 
under  which  USA  Waste  was  able  to 
complete  its  acquisition  of  WMI,  but  which 
required  the  divestiture  of  certain  assets  in 
order  to  preserve  competition  in  the  affected 
markets.  As  it  relates  to  the  Los  Angeles  area, 
the  proposed  consent  decree  required  the 
divestiture  of  USA  Waste's  Chiquita  Canyon 
Landfill,  located  at  29201  Henry  Mayo  Drive 
in  Valencia,  California.  We  understand  that 
an  agreement  for  the  divestiture  of  this 
facility  to  Republic  Services.  Inc.,  has  been 
effiectuated. 

Although  we  believe  that  the  complaint 
correctly  identified  a  number  of  significant 
competitive  problems  created  by  the 
proposed  combination  of  these  two  large 
competitors,  the  remedy  set  forth  in  the 
proposed  consent  decree  with  respect  to  the 
Los  Angeles  area  is  insufficient  to  protect  the 
public  interest  in  preserving  present  and 
future  competition  for  the  disposal  of  MSW 
generated  in  the  Lost  Angeles  area.  In 
particular,  the  definition  of  the  Los  Angeles 
market  is  inconsistent  with  applicable  stale 
law  an  contrary  to  the  conunercial  realities  of 
the  Los  Angeles  marketplace.  Consequently, 
the  remedy  set  forth  in  the  decree  fails  to 
protect  the  long  term  interests  of  purchasers 
of  MSW  disposal  capacity  in  a  competitive 
market,  as  the  combined  entity  now  has  an 
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incentive  to  block  or  significantly  delay  the 
development  of  the  Mesquite  Regional 
Landfill.  However,  even  if  the  market 
definition  set  forth  in  the  complaint  is 
correct,  the  remedy  set  forth  in  the  decree 
still  falls  short  of  the  minimum  needed  to 
protect  consumers  in  the  market  defined  by 
the  complaint. 

B.  The  Mesquite  Regional  Landfill 

From  October  1991  through  November  30. 
1997.  Gold  Fields.  Western  Waste  Industries 
("WWI"),  which  since  1996  has  been  a 
subsidiary  of  USA  Waste.^  and  SP 
Environmental  Systems,  Inc..  an  affiliate  of 
Southern  Pacific  Transportation  Company 
(now  known  as  Union  Systems,  Inc..  an 
affiliate  of  Southern  Pacific  Transportation 
Company  (now  known  as  Union  Pacific 
Railroad  Company  ("UP")),  were  engaged  in 
a  venture  to  explore  the  feasibility  of 
permitting,  developing,  and  operating  the 
Mesquite  Regional  Landfill.  The  landfill  was 
to  be  developed  as  a  MSW  regional  facility 
located  in  Imperial  County,  California,  170 
miles  southeast  of  Los  Angeles.  The  parties 
believed  that  the  enterprise,  which  could 
serve  as  a  disposal  site  for  MSW  transported 
by  rail  from  Los  Angeles  County  and  other 
parts  of  Southern  California,  would  lessen 
the  need  for,  and  reliance  upon,  urban 
landfills  and  provide  an  environmentally  safe 
means  of  disposing  of  waste  at  a  competitive 
price. 

Gold  Fields  or  Arid  Operations,  Inc. 
("AOI"),  its  wholly-owned  subsidiary,  served 
as  manager  of  the  venture  and  has 
undertaken  all  permitting  and  land 
acquisition  activities  requested  for  the 
development  of  the  Mesquite  Regional 
Landfill.  Gold  Fields  and  AOI  have  been 
actively  marketing  the  project  throughout  Los 
Angeles  County,  which  is  expected  to  be  the 
primary  source  of  MSW  for  the  facility. 
Actual  construction  of  the  Mesquite  Regional 
Landfill  will  begin  once  a  contract  is 
awarded.*  It  is  projected  that  MSW  disposal 
will  begin  within  one  year  of  the 
commencement  of  construction. 

The  Mesquite  Regional  Landfill  project  is 
the  largest  permitted  waste-by-rail  facility  in 
the  United  States.  During  the  initial  year  of 
operation,  the  facility  will  receive  up  to  3,400 
tons  of  MSW  per  day.  an  amount  that  will 
increase  to  20,000  tons  per  day  over  the  100- 
year  life  of  the  project. 

Although  public  and  private  landfill 
operators  frequently  encounter  strong 
opposition  to  the  construction  of  new 
landfills  and  the  expansion  of  existing 
facilities  in  densely  populated  areas,  the 
permitting  of  the  Mesquite  Regional  Landfill 
has  encountered  relatively  few  difficulties. 
This  is  attributable  in  large  measure  to  the 
fact  that  the  site  of  the  Mesquite  Regional 
Landfill  is  especially  well  suited  for  the 
development  of  a  landfill.  The  site  covers 
4,250  acres  in  a  deserted  portion  of  the 


3  WWI  merged  with  USA  Waste  in  a  transaction 
that  closed  on  May  7,  1996. 

<  ConsUuction  of  the  facility  is  the  least  time- 
consuming  aspect  of  market  entry.  Thus,  while  the 
permitting  process  for  a  new  MSW  disposal  facility 
can  last  an  entire  decade,  construction  of  a  facility 
such  as  the  Mesquite  Regional  L.andfill  can  be 
accomplished  within  one  year. 


southeastern  portion  of  Imperial  County, 
California.  For  the  past  13  years,  the  site  has 
been  used  by  Gold  Fields  and  its  successor 
for  gold  mining  activities  and  as  a  gravel 
quarry.  The  geography  of  the  site — with  a 
base  of  dense  conglomerate  and  basement 
rock — contains  no  active  faults  and  provides 
a  low-permeability  barrier  that  will 
supplement  the  engineered  leachate  and 
landfill  gas  containment  systems. 

The  average  annual  temperature  is  74''F, 
with  average  highs  during  the  summer 
months  of  105°F  to  110°F,  and  the  mean 
annual  rainfall  is  only  4  inches.  This  arid 
climate  greatly  reduces  the  potential  for 
leachate  to  be  developed  in  the  landfill. 
Because  of  the  desert  conditions,  only  low 
density  populations  of  plant  and  animal 
species  exist  in  the  area.  In  addition,  because 
the  majority  of  the  site  already  has  been 
disturbed  by  mining  «nd  gravel  extraction 
activities,  any  additional  impact  on  plant  and 
animal  life  will  be  limited.  Finally,  the  site 
is  located  in  an  area  where  there  are  no 
bodies  of  water  or  permanent  surface  flows. 

In  September  1995,  after  three  years  of 
public  review  and  comment,  the 
Environmental  Impact  Report/Environmental 
Impact  Statement  for  the  project  was 
finalized,  and  local  land  use  approvals  and 
a  conditional  use  permit  were  issued  by 
Imperial  County.  In  November  1995,  all  of 
the  municipalities  in  Imperial  County 
reviewed  and  approved  the  project,  and  a 
Waste  Discharge  Order  was  issued  by  the 
California  Regional  Water  Quality  Control 
Board  in  December  of  that  year.  The 
California  Integrated  Waste  Management 
Board  issued  a  Solid  Waste  Facilities  Permit 
in  March  1997,  and  earlier  this  month,  the 
Imperial  County  Air  Pollution  Control 
District  issued  an  Authority  to  Construct 
permit,  which  addressed  air  quality  issues  for 
the  project.  As  a  result,  the  Mesquite 
Regional  Landfill  became  the  only  permitted 
waste-by-rail  project  in  California. 
Throughout  the  permitting  process.  Gold 
Fields  and  AOI  prevailed  on  all 
administrative  and  judicial  appeals  filed  in 
state  and  federal  courts  by  environmental 
groups  opposing  the  project. 

On  November  30, 1997,  the  venture 
agreement  terminated  by  its  terms.  Since  the 
termination  of  the  venture.  Gold  Fields  has 
been  engaged  in  discussion  with  SPES,  UP, 
and  WWI  attempting  to  wind  up  the  venture. 
Concurrently,  at  their  sole  cost  and  expense, 
Gold  Fields  and  AOI  have  continued  the 
permitting  and  marketing  programs  for  the 
project.  USA  Waste,  one  behalf  of  WWI, 
expressed  an  interest  in  participating  in  the 
project,  however.  Gold  Fields  and  USA 
Waste  have  irreconcilable  differences  over 
plans  for  the  development  of  the  Mesquite 
Regional  Landfill  which  preclude  the  parties 
from  being  able  to  conclude  a  new 
agreement. 

On  March  10,  1998,  USA  Waste,  the 
nation's  third  largest  waste  collection  and 
disposal  firm,  agreed  to  acquire  WMI,  the 
largest  waste  collection  and  disposal  firm  in 
the  country.  USA  waste's  incentive  to 
compete  the  wind  up  of  the  prior  venture  and 
negotiate  a  new  agreement  with  Gold  Fields 
for  the  continued  development  of  the 
Mesquite  Regional  Landfill  has  been 


significantly  reduced  following  this 
acquisition.  As  a  result  of  the  acquisition,  the 
merged  company  now  controls  at  least  four 
(4)  additional  major  proposed  and  existing 
remote  waste  disposal  sites  that  have  either 
been  actively  pursuing  contracts  or  are 
capable  of  providing  waste  disposal  services 
to  Los  Angeles  County  by  transporting  waste 
to  their  landfills  via  rail — the  RailCycle  (Bolo 
Station)  landfill  project  in  California,^  and 
the  Butterfield  Station,  Copper  Mountain, 
and  Franconia  landfills  in  Arizona.  Thus,  the 
merged  company  now  has  an  incentive  to 
impede  the  wind  up  of  the  venture  and 
thereby  frustrated  development  of  the 
Mesquite  Regional  Landfill,  which  is 
intended  to  provide  the  assurance  of  long 
term  MSW  disposal  capacity  for  the  Los 
Angeles  area. 

Prior  to  the  transaction,  WWI  and 
subsequently,  USA  Waste  were  committed  to 
the  development  of  the  Mesquite  Regional 
Landfill,  and  the  site  was  posied  to  compete 
with  WMI's  facilities.  A  1995  memorandum 
by  Richard  Widrig,  a  vice  president  of  WWI, 
set  out  the  Mesquite  Regional  Landfill's  goal 
is  being  "the  lowest  cost"  MSW  disposal 
facility.  See  July  28, 1995  memorandum  from 
Richard  Widrig,  attached  hereto  as  Exhibit  A, 
at  2.8  Given  its  acquisition  of  competing  sites 
that  were  owned  prior  to  the  merger  by  WMI, 
it  is  likely  that  the  combined  entity  will  seek 
to  suprress  development  of  the  Mesquite 
Regional  Landfill  site  in  order  to  thwart  a 
low-cost  competitive  alternative  to  those 
sites. 

II.  The  Development  of  the  Mesquite 
Regional  Landfill  Is  Essential  for  Effective 
Waste  Management  in  the  Los  Angeles  Area 

The  Mesquite  Regional  Landfill  project 
will  be  an  essential  component  of  the  solid 
waste  management  program  for  the  Los 
Angeles  area.  The  location  is  also  particularly 
well-suited  for  the  disposal  of  MSW  from 
that  area.  The  site  is  a  short  rail  haul  away 
from  Los  Angeles,  and  offers  very  large 
disposal  capacity  without  many  of  the 
environmental  problems  that  frequently 
plague  the  development  of  new  sites.  The 
Mesquite  Regional  Landfill,  as  a  newly 
constructed  facility,  will  be  fully  lined  to 
comply  with  current  environmental 
regulations.  By  contrast,  much  of  the  current 
capacity  in  the  Los  Angeles  area  is  the  result 
of  the  expansion  of  older  landfills  that  have 


'WMI's  RailCycle  project  in  San  Bernardino, 
California  is  still  in  the  permitting  phase,  although 
WMI  is  now  the  subject  of  a  major  criminal 
investigation  arising  from  a  dispute  with  a  local 
property  owner. 

*  Although  this  memorandum  referred  to  "many 
competitors  for  this  waste  stream,"  most  of  the 
privately-owned  competitive  sites  are  now  owned 
by  Waste  Management.  Mr.  Widrig's  memorandum 
states  that  "(ojur  competition  is  primarily  RailCycle 
and  L,aPaz  and  local  landfills."  Ex.  A,  at  2 
(emphasis  in  original).  RailCycle,  with  a  proposed 
capacity  of  430  million  tons,  is  owned  by  Waste 
Management.  La  Paz,  with  an  estimated  capacity  of 
20  million  tons,  is  jointly  owned  by  BFl  and  La  Paz 
County.  With  the  exception  of  the  Chiquita  Canyon 
facility,  which  USA  Waste  was  forced  to  divest,  and 
BFl's  Sunshine  Canyon  l^andfiU,  both  of  which  are 
located  in  northwestern  Los  Angeles  County.  Waste 
Management  owns  all  of  the  other  major  private 
landfills  in  Los  .Angeles  County. 
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limited  or  non-existent  liner  systems.  In 
addition,  remote  locations  eliminate  the 
traffic  congestion  and  other  public  health  and 
safety  risks  associated  with  operating  a 
landfill  in  a  heavily  populated  area. . 

Governmental  authorities  have  recognized 
the  need  to  utilize  remote  facilities,  such  as 
the  Mesquite  Regional  Landfill,  to  meet  the 
MSW  disposal  needs  of  the  Los  Angeles  area. 
For  example.  Steve  Maguin.  the  head  of  the 
Solid  Waste  Management  Department  with 
the  Los  Angeles  County  Sanitation  Districts 
testified  in  February  1997  that  "as  early  as 
the  beginning  of  the  next  decade,"  or  a  Httle 
over  a  year  from  the  filing  of  this  comment. 
Los  Angeles  County  would  have  to  export 
MSW  to  other  locations.  See  Eagle  Mountain 
Public  Hearing  before  Riverside  County 
Planning  Commission,  dated  Feb.  5, 1997, 
attached  hereto  as  Exhibit  B,  at  1. 

Mr.  Maguin's  testimony  is  consistent  with 
many  other  projects  over  the  past-ten  years. 
Indeed,  these  projections  played  a  substantial 
role  in  creating  the  impetus  for  the 
development  of  the  Mesquite  Regional 
Landfill.  For  example,  as  April  1988  study  by 
the  Southern  California  Association  of 
Governments,  titled  "The  Feasibility  of 
Hauling  Solid  Waste  by  Railroad  From  the 
San  Gabriel  Valley  to  Remote  Disposal  Sites" 
(the  "1988  Study"),  attached  hereto  as 
Exhibit  C,  forecasted  a  shortfall  in  the  landfill 
capacity  for  Los  Angeles  County  by  the  end 
of  1998.  1988  Study,  at  1-13.  The  projected 
shortfall  in  disposal  capacity  was  the  driving 
force  behind  the  development  of  the 
Mesquite  Regional  Landfill  and  which  makes 
development  of  that  facility  a  matter  of 
significant  importance  to  Los  Angeles  area 
customers.  Similarly,  the  study's  conclusions 
were  not  lost  on  the  Los  Angeles  County 
Sanitation  Districts,  and  in  May  1991,  an  Ad 
Hoc  committee  was  convened  to  guide  the 
development  of  a  waste-by-rail  system  to 
diversify  the  solid  waste  options  available  to 
the  metropolitan  area.  See  "Final  Waste-by- 
Rail  Master  Plan,"  County  Sanitation 
Districts  of  Los  Angeles  County,  January 

1997,  attached  hereto  as  Exhibit  D,  at  1. 

In  a  January  1998  status  report  on  Regional 
Solid  Waste  Management  within  Los  Angeles 
County,  prepared  by  the  County  Sanitation 
Districts  of  Los  Angeles  County.  Mr.  Charles 
W.  Carry,  the  Chief  Engineer  and  General 
Manager  noted  that  "[djevelopment  of  a 
waste-by-rail  infrastructure  is  important  to 
the  Sanitation  Districts  in  the  effort  to 
achieve  more  effective  and  diverse  waste 
management  in  the  County."  See  "Status 
Report  on  Regional  Solid  Waste  Management 
Within  Los  Angeles  County,"  County 
Sanitation  Districts  of  Los  Angeles,  January 

1998,  attached  hereto  as  Exhibit  E.  The  report 
noted  that,  because  of  the  closure  of  three 
major  solid  waste  landfills  in  1996,  which 
resulted  in  a  net  reduction  of  about  25%  of 
the  County's  daily  permitted  capacity,  "out- 
of-County  disposal  capacity  will  be  heavily 
relied  upon  to  provide  future  needs."  Id.  at 

2.  Two  of  the  nine  major  landfills  permitted 
to  accept  solid  waste  in  Los  Angeles  County 
are  projected  to  close  within  the  next  two 
years  and,  without  the  development  of  new 
in-County  capacity,  Los  Angeles  will  become 
dependent  on  waste  export. 


III.  Remedial  Action  Is  Required  To  Ensure 
the  Development  of  a  Low-Cost  Disposal 
Alternative  for  Los  Angeles  Area  Customers 

The  complaint  and  accompanying 
competitive  impact  statement  recognized  that 
the  proposed  combination  of  USA  Waste  and 
WMI  would  substantially  lessen  competition 
in  the  disposal  of  MSW  in  Los  Angeles.  The 
Department  also  has  recognized  that,  because 
the  process  of  obtaining  the  permits 
necessary  to  construct  or  expand  a  disposal 
site  is  both  time-consuming  and  expensive, 
entry  into  the  market  for  the  disposal  of  solid 
waste  is  difficult.  Compl.  176:  CIS  at  9,  63 
FR  at  51.156  (1998).  Indeed,  the  Department 
contends  that  "Isjignificant  new  entry  into 
these  markets  is  unlikely  to  occur  in  any 
reasonable  period  of  time,  and  is  not  likely 
to  prevent  exercise  of  market  power  after  the 
acquisition."  CIS  at  10;  63  FR  at  51.156 
(1998). 

Based  on  the  recent  landfill  permitting 
activities  of  Gold  Fields  and  others  in 
Southern  California,  seven  to  ten  years  is 
now  commonly  accepted  as  the  lead  time 
needed  to  obtain  the  necessary  permits  to 
expand  an  existing  facility  or  to  construct  a 
new  facility,  with  costs  associated  with  the 
permitting  process  ranging  from  $20  to  more 
than  $75  million.  Virtually  every  project  will 
encounter  public  and/or  political  opposition, 
legal  challenges,  and  appeals  of 
administrative  determinations.  Of  course, 
recovering  any  such  investment  is 
conditioned  upon  successfully  obtaining  all 
of  the  required  permits.  For  example,  the 
developer  of  the  Weldon  Canyon  proposal  in 
Ventura  County  spent  $14  million  over  the 
course  of  eleven  years  before  the  project 
failed  in  the  face  of  public  opposition.  See 
"Southern  California  Landfill  Capacity 
Analysis."  prepared  by  JBS  Associates,  dated 
January  1997,  attached  hereto  as  Exhibit  F.  at 
3. 

The  Mesquite  Regional  Landfill  offers  a 
low-cost  alternative  that  can  now  enter  the 
Los  Angeles  market  because  it  has  essentially 
completed  the  permitting  process.  This 
makes  the  facility  a  formidable  competitor  of 
Waste  Management's  disposal  sites  within 
and  outside  the  Los  Angeles  market, 
furthering  the  goal  of  diversifying  the  waste 
disposal  options  for  Los  Angeles. 

The  remedy  proposed  by  the  Department, 
the  divestiture  of  the  Chiquita  Canyon 
landfill,  is  inadequate  to  preserve 
competition  in  the  rapidly  evolving  market  in 
Los  Angeles  because  it  will  not  affect  the 
merged  entity's  ability  to  impede  the 
development  of  a  promising  potential  low- 
cost  entrant  into  the  market — the  Mesquite 
Regional  Landfill.  Unless  the  merged  entity 
is  forced  to  relinquish  any  claim  to  the  assets 
of  the  Mesquite  Regional  Landfill,  the 
development  of  the  project  is  likely  to  be 
delayed  and  consumers  in  Los  Angeles  will 
be  deprived  of  a  major  competitor  whose 
goal,  as  expressed  by  WWI's  Widrig  in  1995. 
is  to  make  the  Mesquite  Regional  Landfill  the 
"lowest  cost"  major  MSW  disposal  facility. 
We  therefore  respectfully  request  that  the  - 
consent  decree  be  modified  to  contain  such 
a  remedy. 

The  inadequate  nature  of  the  existing 
remedy  may  have  resulted  from  a  failure  to 
appreciate  the  truly  regional  nature  of  waste 


disposal  in  the  Los  Angeles  area,  and  a 
corresponding  failure  to  identify  the 
appropriate  market,  thereby  eliminating  from 
the  Department's  analysis  the  important  role 
of  remote  sites  in  providing  disposal  services 
for  the  Los  Angeles  metropolitan  area.  That 
market  is  today  regional  in  scope,  owing  to 
changes  in  the  relative  costs  of  local  and 
remote  sites  based  on  a  change  in  the 
regulatory  regime  governing  waste  disposal. 
Specifically,  in  1989,  California  enacted  the 
California  Integrated  Waste  Management  Act 
(A.B.  939),  as  amended.^  A.B.  939  requires 
each  county,  as  part  ot  its  Integrated  Waste 
Management  Plan,  to  prepare  a  Siting 
Element  demonstrating  a  minimum  of  fifteen 
years  of  environmentally  safe  and  technically 
feasible  solid  waste  disposal  capacity.  In  the 
Countywide  Siting  Element  for  the  Los 
Angeles  area,  published  in  June  1997 
("County  Siting  Element  ").  the  Los  Angeles 
County  Department  of  Public  Works' 
Environmental  Programs  Division  stated  that: 

It  is  important  to  incorporate  into  the 
planning  process  a  number  of  alternatives  to 
ensure  that  solid  waste  disposal,  an  essential 
public  service,  continues  to  be  provided  to 
all  residents  and  businesses  in  Los  Angeles 
County  without  interruption  during  the 
planning  period  and  the  long  term.  One  of 
these  alternatives  is  the  development  of  out- 
of-County  solid  waste  disposal  facilities, 
together  with  the  infrastructure  necessar>'  to 
provide  access  to  these  facilities. 
Id.  at  9-1 ,  attached  hereto  as  Exhibit  G.  Thus, 
solid  waste  management  in  Southern 
California  has  evolved  into  a  regional  system 
in  which  local  governments  are  forced  to  rely 
on  resources  outside  their  boundaries  to 
fulfill  the  mandates  of  A.B.  939. 

A.B.  939  also  imposes  stringent  diversion 
and  recycling  requirements  on  cities  and 
counties.  In  order  to  meet  A.B.  939's 
diversion  mandates,  MSW  is  increasingly 
processed  through  Materials  Recovery 
Facilities  ("MRF")/transfer  stations  making 
railhaul  facilities,  such  as  the  Mesquite 
Regional  Landfill  (which  requires  transfer 
stations  for  loading  intermodal  containers), 
viable  full-fiedged  competitors  with  local 
firms. 

Although  the  cost  of  transporting  MSW  by 
rail  to  sites  such  as  Mesquite  is  somewhat 
higher  than  the  transportation  cost  associated 
with  local  disposal,  the  Mesquite  site  enjoys 
a  number  of  significant  cost  advantages  that 
ameliorate  and  overcome  this  disadvantage. 
Labor  costs,  air  emissions  reduction  credits, 
and  host  fees  all  are  expected  to  be  lower  at 
a  remote  facility.  Indeed,  at  the  time  of 
projected  operation  of  the  facility,  these  cost 
advantages  are  expected  to  be  decisive.  One 
reason  for  this  is  that  the  diversion  and 
recycling  requirements  of  A.B.  939  has 
diminished  some  of  the  cost  advantages 
associated  with  local  MSW  disposal.  Because 
the  Act  has  imposed  higher  costs  on  local 
disposal  without  affecting  the  cost  of 
disposing  of  MSW  at  sites  such  as  the 
Mesquite  Regional  Landfill,  it  has  narrowed 
and  in  some  cases  eliminated  altogether  the 
cost  advantage  associated  with  local  disposal. 

Under  A.B.  939,  25%  of  all  solid  waste 
generated  in  California  must  be  diverted  from 


'Cal.  Pub.  Res.  Code  §§40.000  et  seq. 
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landfill  disposal  by  January  1, 1995,  and  50% 
of  all  solid  waste  must  be  diverted  by  January 
1,  2000."  Cal.  Pub.  Res.  Code  §41,850.  This 
diversion  requirement  imposes  significant 
increased  treatment  costs  and  has  resulted  in 
a  substantial  and  continuing  increase  in  the 
use  of  transfer  stations  and  MFRs  throughout 
Los  Angeles  County  and  the  surrounding 
area.'  The  services  provided  by  these 
facilities  generally  include  handling, 
processing  and  loading  in  transfer  trucks  or 
intermodaJ  containers;  transportation  from 
the  facility  to  the  landfill;  and  all  landfill 
disposal  costs. 

With  these  increased  handling  costs  now 
being  imposed  on  an  increasingly  large 
percentage  of  the  waste  stream,  the 
geographic  area  within  which  waste  is 
transftorted  for  disposal  has  broadened 
considerably,  and  the  incremental 
transportation  cost  of  longer  hauls  to  regional 
facilities  has  become  much  less  significant  as 
a  proportion  of  the  overall  cost.  Posted  tip 
fees  at  large  volume  transfer  stations  and 
MRFs  in  Los  Angeles  currently  average  S41 
per  ton  and  range  up  to  $56.65  per  ton. 
Consequently,  as  the  cost  advantages  of  local 
disposal  dissipate,  regional  facilities,  which 
enjoy  certain  cost  advantages  of  their  own, 
become  more  competitive.  By  means  of 
comparison  to  the  transfer  station  costs  cited 
above,  the  projected  total  disposal  costs  at 
the  Mesquite  Regional  Landfill  are  $40-$4S 
per  ton. 

Thus,  even  today,  before  the  depletion  of 
capacity  at  some  of  the  major  disposal 
focilities  in  the  Los  Angeles  area,  the 
Mesquite  Regional  Landfill  would  be  cost 
competitive  with  in-county  facilities 
handling  waste  processed  through  a  MFR  or 
transfer  station.  The  cost  equation  will 
continue  to  tilt  over  time  in  favor  of  the 
Mesquite  Regional  Landfill  if  the  facility  goes 
forward. 

Over  the  course  of  the  next  few  years,  the 
difference  in  the  prince  of  local  and  regional 
disposal  will  narrow  as  efforts  to  meet  the 
50%  diversion  rate  by  the  year  2000  will 
subject  a  higher  percentage  of  the  waste  flow 
to  additional  costs.  As  Mr.  Maguin,  the  head 
of  the  Los  Angeles  County  Solid  Waste 
Management  Department,  recently  noted,  the 
County's  needs  for  remote  disposal  could  be 
greater  still  if  the  County  were  unsuccessful 
in  meeting  its  diversion  mandate  of  50%.  Ex. 
B,  at  2.  Although  the  estimated  statewise 


"The  estimated  statewide  division  rate  for  1997 
was  32%.  See  Integrated  Waste  Management  Board 
News  Release,  titled  "State  Recognizes 
Communities'  Recycling  Success  on  2nd  America 
Recycles  Day."  dated  Nov.  15,  1998,  attached  hereto 
as  Exhibit  H.  More  than  100  million  tons  of  solid 
waste  have  been  diverted  from  landfills  since  1990. 
W. 

*  For  example,  based  on  data  submitted  in  annual 
reports  filed  by  local  jurisdictions  with  the 
California  Integrated  Waste  Management  Board 
("CIWMB").  38  of  the  45  jurisdictions  within  Los 
Angeles  County  for  which  data  was  available  opted 
for  a  strategy  of  utilizing  MFRs,  in  addition  to 
transfer  stations,  to  meet  the  diversion  mandates  of 
A.B.  939.  Data  compiled  by  the  QWMB's  Solid 
Waste  Information  System  indi(iates  that 
approximately  10,000  tons  of  waste  per  day 
(approximately  25%  of  the  daily  waste  stream  for 
the  county)  flow  through  transfer/processing 
facilities  in  Los  Angeles  County. 


diversion  rate  for  1997  was  32%,  data 
compiled  by  the  CIWMB's  Solid  Waste 
Information  System  reports  that 
approximately  25%  of  the  daily  waste  stream 
for  Los  Angeles  County  flows  through 
transfer/processing  facilities  in  the  county. 
Unless  the  present  diversion  rate  improves 
dramatically,  the  exhaustion  of  local  landfill 
capacity  will  be  accelerated,  and  the 
resulting  need  to  export  MSW  will  be 
exacerbated  in  the  near  future.  And,  whether 
or  not  the  diversion  rate  improves  to  the 
mandated  50%  level,  the  cost  advantage  of 
local  disposal  will  continue  to  dissipate. 

Requiring  Waste  Management  to  relinquish 
any  claim  to  an  interest  in  the  Mesquite 
Regional  Landfill  will  protect  the  public 
interest  for  the  long  term  and  vtdll  effectively 
constrain  Waste  Management's  ability  to 
increase  disposal  costs  and  lower  the  quality 
of  service  to  the  citizens  of  Los  Angeles. 

IV.  The  Harm  to  Competition  Caused  by 
Waste  Management's  Efforts  To  Block 
Development  of  the  Mesquite  Regional 
Landfill  Require  Modification  of  the 
Proposed  Remedy 

Under  the  Tujiney  Act,  a  district  court  has 
both  the  power  and  the  duty  to  review 
suititrust  consent  decrees  and,  in  an 
appropriate  case,  to  exercise  its  powers  to 
require  modification  of  a  decree.  "In  order  to 
prevent  'judicial  rubber  stamping,'  district 
courts  are  required  to  make  an  independent 
evaluation  of  proposed  decrees:  'Before 
entering  any  consent  judgment  *   *   •  the 
court  shall  determine  that  the  entry  of  such 
judgment  is  in  the  public  interest.'  15  U.S.C. 
§  16(e)."  United  States  v.  BNS  Inc..  858  F.  2d 
456,  459  (9th  Cir.  1988)  (quoUng  H.R.  Rep. 
No.  1463,  93d  Cong.,  2d  Sess.  6  (1974), 
reprinted  in  1974  U.S.C.C.A.N.  6535,  6536) 
(internal  citation  removed).  As  the  Ninth 
Circuit  noted  in  BNS,  although  "Congress 
may  specifically  limit  available  remedies  in 
defining  the  jurisdiction  of  a  federal  court 
*  *  *  [i]n  this  case,  however,  it  has  not 
chosen  to  do  so."  Id.  at  462. 

In  making  its  independent  public  interest 
review,  the  independent  analysis  mandated 
by  the  Tunney  Act  is  quite  broad: 

[T)he  statute  clearly  indicates  that  the 
court  may  consider  the  impact  of  the  consent 
judgment  on  the  public  interest,  even  though 
that  effect  may  be  on  an  unrelated  sphere  of 
economic  activity.  For  example,  the 
government's  complaint  might  allege  a 
substantial  lessening  of  competition  in  the 
marketing  of  grain  in  a  specified  area.  It 
would  be  permissible  for  the  court  to 
consider  the  resulting  increase  in  the  price  of 
bread  in  related  areas. 

Id.  at  463.  Thus,  even  though  a  court  may  not 
"base  its  public  interest  determination  on 
antitrust  concerns  in  markets  other  than 
those  alleged  in  the  government's 
complaint,"  id.  at  462-63,  the  court  may 
consider  broader  potentially  adverse  effects 
of  a  decree,  id.  at  464. 

Here,  the  proposed  remedy  is  not  in  the 
public  interest  because,  despite  the 
divestiture  of  the  Chiquita  Canyon  facility. 
Waste  Management  will  dominate  the  market 
for  MSW  disposal  in  the  Los  Angeles  area  as 
a  result  of  the  transaction.  There  are  nine 
major  landfills  permitted  to  accept  solid 


waste  in  Los  Angeles  County.  Five  of  the 
nine,  with  a  combined  daily  permitted 
capacity  of  22,800  tons,  are  owned  by  the 
county,  a  city,  or  other  government  agency. 
Two  other  facilities,  with  a  combined  daily 
permitted  capacity  of  11,000  tons  are  owned 
by  Waste  Management  and  the  remaining  two 
facilities,  with  a  daily  permitted  capacity  of 
11,000  tons  are  owned  by  other  private 
companies. 

In  addition  to  facilities  within  the  county, 
the  Los  Angeles  County  Department  of  Public 
Works  Environmental  Programs  Division 
recently  identified  14  existing  and  four 
proposed  landfills  located  outside  Los 
Angeles  County  (including  the  Mesquite 
Regional  Landfill)  that  had  the  capability  of 
accepting  MSW  transported  by  rail  and/or 
truck  from  Los  Angeles  Coimty.  See  County 
Siting  Element,  Ex.  G,  at  9-8.  The  merged 
entity  owns,  controls,  or  claims  an  interest  in 
eight  out  of  the  18  facilities  outside  the 
county — six  existing  landfills  and  two 
proposed  sites,  including  the  Mesquite 
Regional  Landfill.  The  merged  entity's 
disposal  capacity  in  these  18  existing  and 
proposed  sites  exceeds  50%  of  the  total  of  the 
sites. 

As  a  result  of  the  transaction,  the  merged 
entity  will  control  more  than  half  of  the 
capacity  that  can  serve  the  Los  Angeles  area 
in  the  near  term,  when  in-County  capacity  is 
exhausted.  Such  control  will  give  Waste 
Management  an  ability  to  exercise  market 
power  that  will  not  be  remedied  by  the 
decree.  For  example,  the  merged  entity  is 
likely  to  interfere  with  the  rapid 
development  of  the  low-cost  Mesquite 
Regional  Landfill. 

Given  the  diminishing  supply  of  MSW 
disposal  capacity  within  Los  Angeles  County, 
the  key  to  Waste  Management  ability  to 
exercise  market  power  is  whether  other  firms 
will  be  able  to  meet  the  requirements  of 
customers  in  the  marketplace.  See  United 
States  V.  E.l.  du  Pont  de  Nemours  6-  Co.,  351 
U.S.  377,  391-92  (1956)  (defining  market 
power  as  the  "power  to  control  prices  or 
exclude  competition").  This  is  particularly 
critical  in  a  market  that  is  characterized  by 
very  significant  barriers  to  entry.  "If  entry 
barriers  are  substantial,  a  market  participant 
may  be  able  to  achieve  or  maintain  market  or 
monopoly  power  and  use  that  power 
.  anticompetitively  because  its  actions  can  go 
unchecked  by  new  competitors."  Reazin  v. 
Blue  Cross  and  Blue  Shield  of  Kansas,  899 
F.2d  951,  974  (10th  Cir.  1990).  The  ability  of 
an  incumbent  supplier  to  frustrate  the  entry 
by  competitors  into  the  market  entrenches  its 
dominance  by  preventing  the  addition  of 
capacity  that  would  compete  with  the 
incumbent's  facilities  and  restrain  its  ability 
to  charge  prices  above  the  competitive  level. 
Here,  the  transaction  creates  an  incentive  for 
the  merged  entity  to  prevent  the  entry  of  the 
low-cost  Mesquite  facility. 

Prior  to  the  transaction,  USA  Waste  had  an 
interest  in  only  three  of  the  18  sites  outside 
Los  Angeles  County  that  may  he  suitable  to 
serving  the  County's  needs.  These  are  the  El 
Sobrante  facility  in  Riverside  County,  the 
Mesquite  Regional  Landfill  in  Imperial 
Coimty,  and  the  Copper  Mountain  facility  in 
Arizona.  The  incentives  of  the  merged  entity 
have  changed  dramatically  because  of  its 
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newly-acquired  control  of  more  than  50%  of 
the  capacity  of  suitable  out-of-county  sites. 
Unless  the  Mesquite  Regional  Landfill  is 
allowed  to  proceed  without  the  interference 
of  the  merged  entity,  consumers  in  Los 
Angeles  will  be  deprived  of  an  entrant  that 
will  be  able  to  constrain  the  ability  of  Waste 
Mcmagement  to  dominate  the  market  once 
local  capacity  is  depleted. 

The  Los  Angeles  market  plainly 
encompasses  out-of-county  facilities, 
including  the  Mesquite  Regional  LandHIl.  As 
noted  earlier,  Los  Angeles  County  will  soon 
run  out  of  disposal  capacity  and  will  be 
forced  to  transfer  its  MSW  to  out-of-county 
facilities.  These  facilities  are  already 
becoming  cost-competitive  with  within- 
county  sites  and  are  likely  to  become  more 
competitive  over  time  as  the  diversion 
requirements  of  A.B.  939  are  implemented. 
The  relevant  geographic  market  is  the 
geographic  area  in  which  sellers  of  the 
particular  product  operate  and  to  which 
purchasers  can  practicably  turn  for  the 
product.  Tampa  Electric  Co.  v.  Nashville 
Coal  Co.,  365  U.S.  320,  327  (1961);  Standard 
Oil  Co.  V.  United  States,  337  U.S.  293,  299 
n.5  (1949).  This  market  necessarily  includes 
the  area  within  which  facilities  to  which 
customers  will  turn  for  MSW  disposal  are 
located.  See  United  States  v.  Philadelphia 
NafI  Bank,  374  U.S.  321,  359  (1963) 
(geographic  market  is  "the  'area  of  effective 
competition  *  *  *  in  which  the  seller 
operates,  and  to  which  the  purchaser  can 
practicably  turn  for  supplies' ").  The  cost 
relationship  between  local  and  out-of-county 
locations  is  such  that  customers  will  be 
forced  to  use  the  out-of-county  disposal  sites 
within  the  very  near  future  because  of  the 
practical  depletion  of  Los  Angeles  County 
facilities.  In  these  circumstances,  the  area  of 


effective  competition  includes  out-of-county 
locations  that  are  practical  alternatives  to 
within-county  disposal,  an  area  in  which  the 
merged  entity  is  dominant.  In  this  area,  the 
Mesquite  Regional  Landfill  is  likely  to  be  an 
important  low-cost  supplier  if  its  entry  into 
the  market  is  not  frustrated  by  the  USA 
Waste-WMI  transaction. 

Gold  Fields  requests  that  the  £>epaftment 
require  Waste  Management  to  relinquish  any 
claim  it  may  have  to  the  assets  of  the 
Mesquite  Regional  LandHU  venture. 
Remedies  requiring  the  forbearance  of  legal 
claims,  such  as  that  sought  there,  have  been 
used  by  the  Department  in  other  consent 
decrees.  In  United  States  v.  Thomson  Corp.. 
1997-1  Trade  Cas.  (CCH)  ^  71,754  (D.D.C. 
Mar.  7. 1997),  the  complaint  alleged,  inter 
alia,  that  Thomson  Corp.'s  acquisition  of 
West  Publishing  Co.  would  likely  lessen 
competition  in  the  markets  for  primary  and 
secondary  law  products  because  West's 
assertion  that  other  legal  publishers  needed 
a  license  in  order  to  "star  paginate"  its 
publications  constituted  an  importsmt  barrier 
to  entry.  At  the  time,  West  was  involved  in 
litigation  over  the  validity  of  its  copyright 
claim.  In  order  to  eliminate  this  barrier  to 
entry,  the  consent  decree  required  West  to 
grant  other  legal  publishers  a  license  to  star 
paginate  its  publications  on  specified  terms, 
effectively  forcing  West  to  renounce  its 
claim. 

The  Department  has  required  a  merged 
entity  to  relinquish  legal  claims  as  a 
condition  of  allowing  a  transaction  to  go 
forward  in  at  least  one  prior  case.  In  the 
consent  decree  entered  into  in  connection 
with  the  complaint  filed  in  United  States  v. 
Borland  Int'l.  Inc.,  Civ.  Action  No.  C91  3666 
(MHP)  (N.D.  Cal.  1992)  the  Department 
challenged  the  acquisition  of  Ashton-Tate 


Corporation  by  Borland  International,  Inc. 
("Borland"),  the  complaint  alleged  that  the 
effect  of  the  acquisition  would  be  to 
substantially  lessen  competition  in  the  sale  of 
certain  software  for  IBM  and  IBM-compatible 
personal  computers.  As  set  forth  in  the 
accompanying  competitive  impact  statement, 
"the  United  States  sought  to  assure  the 
continued  availability  of  competitive 
alternatives  by  requiring  Borland  to 
relinquish  certain  copyiight  claims".  The 
purpose  of  the  remedy  was  "to  protect 
against  the  possible  exercise  of  market  power 
by  Borland  after  the  acquisition."  Thus,  the 
proposed  final  judgment  enjoined  Borland 
from  asserting  legal  claims,  and  directed 
Borland  to  dismiss  with  prejudice  a 
copyright  infringement  suit  that  Ashton-Tate 
had  initiated  against  {mother  company.  See 
57  FR  8359  (1992). 

The  similar  remedy  sought  by  Gold  Fields 
here  would  protect  against  the  possible 
exercise  of  market  power  by  Waste 
Management  after  the  acquisition,  as  local 
disposal  options  in  the  Los  Angeles  area  are 
depleted.  Such  a  remedy  is  necessary  to 
protect  the  public  interest  of  consumers  in 
the  fast-evolving  Los  Angeles  market. 

Sincerely, 
Joseph  Kattan 
Michael  F.  Flanagan 

Appendix  of  Exhibits  to  Letter 
Commenting  on  Proposed  Consent 
Decree  in  United  States  v.  USA  Waste 
Services,  Inc.,  Civ.  No.  1:98  CV  1616 

Dated:  November  23, 1998. 
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Note:  Exhibits  A  through  H  were  unable  to 
be  published  in  the  Federal  Register.  A  copy 
can  be  obtained  from  the  U.S.  Department  of 
Justice,  Documents  office,  325  7th  St.,  Room 
215,  Washington.  DC  or  (202)  514-2481. 

Exhibit  10 

U.S.  Department  of  Justice  Antitrust  Division 

August  27,  1999. 

Kirk  S.  Rimmer,  Esquire,  ■ 

Offices  of  Arthur  M.  Trough,  The  Pacific 

Stables  Building.  1 126  Second  Street. 

Old  Sacramento,  California  95814. 


Re:  Comments  on  Proposed  Final  Judgment 
in  United  States,  State  of  Ohio,  et  al.  v. 
USA  Waste  Services,  Inc.,  Waste 
Management,  Inc.,  et  al..  Civil  No.  98- 
1616  (N.D.  Ohio,  filed  July  16,  1998) 
Dear  Mr.  Rimmer:  This  letter  responds  to 
your  comment  on  the  proposed  Final 
Judgment,  submitted  on  behalf  of  Coastal 
Waste  Management  ("Coastal"),  a  small 
waste  hauler  in  Sacrsunento.  CA.  The 
Complaint  in  this  case  charged,  among  other 
things,  that  USA  Waste's  acquisition  of  Waste 
Management  would  substantially  lessen 
competition  in  the  collection  or  disposal  of 
municipal  solid  waste  in  a  number  of 
markets  throughout  the  country.  In 
California,  the  Complaint  alleged,  the  merger 


would  substantially  reduce  competition  in 
commercial  waste  disposal  in  the  City  of  Los 
Angeles.  The  proposed  Judgment,  now 
pending  in  federal  district  court  in 
Cleveland,  Ohio,  would  settle  the  case  with 
respect  to  the  Los  Angeles  market  by.  infer 
alia,  requiring  that  the  defendants  divest 
Chiquita  Canyon  Landfill,  a  large  facility 
located  about  40  miles  north  of  Los  Angeles. 
CA.  In  a  transaction  approved  by  the  United 
States  in  August  1998,  under  the  terms  of  the 
decree,  the  defendants  divested  Chiquita 
Canyon  Landfill  to  Republic  Services.  Inc.. 
which^prior  to  the  sale  did  not  operate  any 
waste  disposal  facilities  in  the  Los  Angeles 
area. 

In  your  letter,  you  expressed  concern  that 
USA  Waste's  acquisition  of  Waste 
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Management  would  also  substantially  reduce 
competition  in  the  collection  of  commercial 
waste  in  the  Sacramento  area,  with  the 
combined  finn  controlling  65-80  percent  of 
commercial  waste  collection  after  the  merger. 
To  eliminate  the  alleged  adverse  effects  of  the 
merger  in  this  market,  you  suggest  that  we 
revise  the  profiosed  Judgment  hy  adding 
provision  that  would,  among  other  things, 
limit  the  duration  of  defendant's  commercial 
waste  collection  contracts  to  no  more  than 
two  years,  with  perhaps  a  single  one-year 
renewal  period. 

We  believe  that  the  defendants'  divestiture 
of  Chiquita  Canyon  Landfill  to  an  acceptable 
pim:baser.  Republic,  alleviated  by 
competitive  concerns  created  by  the 
defendant's  merger  in  the  Los  Angeles,  CA 
market  alleged  in  the  Complaint.  As  to  your 
statement  that  additional  injunctive  relief  is 
necessary  to  eliminate  competitive  problems 
the  merger  would  create  in  the  Sacramento 
area,  we  note  that  at  the  time  of  the 
government's  Complaint,  we  had  seen  no 
evidence  that  the  defendant's  merger  would 
raise  competitive  problems  warranting  the 
imposition  of  the  relief  that  you  propose.  Of 
course,  should  we  find  in  a  subsequent 
investigation  that  the  defendant's  activities 
have  unreasonably  restrained  competition  in 
Sacramento,  CA  or  any  other  waste  collection 
or  disposal  market,  the  United  States  will 
take  appropriate  legal  action,  including 
requesting  that  a  court  impose  injunctive 
relief.  Depending  on  the  nature  of  the 
violation,  that  relief  may  perhaps  be  similar 
to  that  which  you  have  outlined  in  your 
comment  on  this  decree.  In  the  meantime,  if 
you  believe  that  your  operations  have  been 
injured  as  a  result  of  the  proposed  merger, 
you  are  certainly  free  to  institute  a  private 
antitrust  action  for  damages  or  injunctive 
relief  in  federal  district  court. 

Thank  you  for  brining  your  concerns  to  our 
attention;  we  hope  this  information  will  help 
alleviate  them.  Pursuant  to  the  Antitrust 
Procedures  and  Penalties  Act,  15  U.S.C. 
§  16(d),  a  copy  of  your  comment  and  this 
response  will  be  published  in  the  Federal 
Register  and  filed  with  the  Court. 

Sincerely  yours, 
J.  Robert  Kramer  11, 
Chief.  Litigation  U  Section. 

Arthur  M.  Traugh 

September  22, 1998. 

United  States  Department  of  Justice, 

New  Case  Unit,  Attn:  Dania  Gorriz,  1401  H 

Street  N.W.,  #3000,  Washington,  D.C. 

20530. 
Dear  Ms.  Gorriz:  I  represent  Coastal  Waste 
Management,  a  small  waste  hauling  company 
headquartered  in  Sacramento,  California.  For 
the  reasons  stated  below,  I  am  v«rriting  this 
letter  to  urge  you  to  stop  the  proposed  merger 
of  USA  Waste  and  Waste  Management 
Incorporated  ("WMI"),  or,  in  the  alternative, 
if  the  merger  is  allowed  to  occur,  to  impose 
certain  operating  restrictions  on  the  merged 
companies.  If  the  merger  is  approved  without 
restrictions,  the  newly  formed  waste  hauling 
duopoly  will  be  ripe  for  a  continuation  of 
predatory  business  practices. 


Summary  of  The  Waste  Hauling  Business 

By  way  of  introduction  to  waste  hauling 
industry  practices,  we  submit  the  following 
summary. 

There  are  primarily  two  types  of  waste 
hauling: 

(1)  Small  containerized  bins  range  h-om 
two  to  eight  cubic  yards  in  size.  They  are 
predominately  used  to  service  multifamily 
apartments  or  industrial,  retail  and 
commercial  businesses  on  a  weekly  or  semi- 
weekly  basis,  and  a  customer  has  typically 
executed  a  contract  or  service  agreement  for 
the  servicing  of  these  bins.  We  estimate  that 
if  the  merger  is  allowed  to  occur,  USA  Waste 
will  control  65-70%  of  the  front-loader  small 
containerized  bins  in  the  Sacramento 
marketplace,  including  the  only  available 
collection  route  not  run  by  the  City  or  County 
of  Sacramento. 

(2)  Large  drop  boxes  vary  in  size  from 
fifteen  to  forty  cubic  yards.  This  service  does 
not  typically  have  a  service  contract. 

Some  landfill  operations  are  controlled  by 
a  company  that  is  also  a  waste  hauler, 
thereby  creating  a  vertically  integrated 
monopoly.  The  purchase  of  a  landfill  by  a 
small  waste  hauler  is  not  economically 
feasible.  The  problem  of  vertically  integrated 
landfill  operations  and  waste  hauling  will 
only  be  exacerbated  by  the  recent  passage  of 
California  Assembly  Bill  939,  which  requires 
all  California  counties  to  recycle  50%  of  all 
accepted  waste.  A  recycling  center  controlled 
by  a  dominant  compemy  that  is  also  a  waste 
hauler  will  enable  the  waste  hauler  to  set 
monopolistic  pricing  against  a  small 
independent  waste  hauler. 

Antitrust  Problems 

Several  problems  currently  exist  that 
reduce  competition  and  thwart  the  entrance 
of  new  waste  haulers  into  the  marketplace. 
These  problems  will  be  aggravated  by  the 
proposed  merger.  Notably,  the  Antitrust 
Division  of  the  U.S.  Department  of  Justice 
filed  a  complaint  against  WMI  based  on  the 
Antitrust  Procedures  and  Penalties  Act 
("APPA"),  5  U.S.C.  16(bHh).  in  United 
States  District  Court  for  the  Southern 
Division  of  Georgia,  Savannah  Division 
("Justice  Complaint  against  WMI").  A  copy  of 
the  final  judgment  in  that  action  is  enclosed 
for  your  ease  of  reference. 

The  prohibited  conduct  set  forth  in  the 
enclosed  judgment  has  allegedly  occurred, 
and  is  continuing  to  occur,  in  the  Sacramento 
marketplace.  The  trio  of  predominant  waste 
haulers  in  Sacramento — BFI,  WMI  and  USA 
Waste  (collectively  the  "Sacramento 
Controlling  Companies") — that  control  more 
than  eighty  percent  of  the  front  load 
marketplace  have  contracts  which  mirror  the 
contracts  subject  to  the  judgment  in  the 
Justice  complaint  against  WMI.  For  example, 
but  without  limitation,  the  prolix  fine  print 
contracts  of  the  Sacramento  Controlling 
Companies  have  automatic  three-year 
"rollover"  provisions,  no  requirement  of 
notice  of  the  expiration  of  the  contract  prior 
to  the  automatic  three-year  renewal,  and  a 
provision  for  unilateral  price  increases.  The 
use  of  the  three-year  automatic  rollover 
provision  in  the  contracts  of  the  Sacramento 
Controlling  Companies  has  made  it  nearly 
impossible  for  new  waste  hauling  companies 


to  enter  the  marketplace,  since  virtually 
every  customer  is  locked  into  a  contract  with 
the  Sacramento  Controlling  Companies.  We 
can  provide  written  verification  ^at  the 
following  tactics  have  allegedly  been 
employed  by  Sacramento  Controlling 
Companies  when  other  compemies  have 
attempted  to  enter  into  service  contracts  with 
customers  who  had  a  presently  existing   . 
rollover  contract  with  the  Sacramento 
Controlling  Companies: 

(1)  Allegedly  slandering  the  new  hauler  as 
to  capacity,  service,  quality  of  equipment  and 
adequacy  of  insurance;  (2)  Keeping  service  in 
place  by  the  predominant  hauler  after  notice 
was  given  by  the  customer  to  remove  the 
bins; '  (3)  Sending  invoices  to  customers  after 
cancellation  of  service;  (4)  Sending  accounts 
to  collection  agencies  and  threatening  legal 
recourse  and  liquidated  damages  under  the 
rollover  contracts,  thereby  chilling  the 
resolve  of  customers  to  use  new  waste 
haulers;  (5)  Repeatedly  calling  and  harassing 
customers  who  terminated  their  contracts, 
even  though  the  customers  continually 
requested  that  they  cease  calling;  and  (6) 
Reducing  their  services  to  below  cost  after  a 
new  waste  hauler  has  submitted  an  offer  for 
services. 

When  a  customer  requests  a  change  in 
service,  he  or  she  is  sent  a  seemingly  benign 
letter  or  revised  agreement  which  contains 
the  same  egregious  terms  stated  above. 
Customers  have  repeatedly  informed  my 
client  that  they  were  not  aware  they  were 
signing  contracts  which  bound  them  to 
automatic  three-year  rollovers  and  imilateral 
price  increases. 

Suggestions  for  Enforcement  Policies 

We  suggest  the  following  policies  be 
imposed  on  the  proposed  merged  companies: 

1.  The  same  injunction  and  restraints  that 
are  set  forth  commencing  at  page  four  of  the 
enclosed  judgment  in  the  Justice  Complaint 
against  WMI. 

2.  That  enforceability  of  any  contract  that 
is  beyond  a  two-year  period  and  that 
previously  contained  a  three-year  rollover 
period  be  eliminated. 

3.  That  options  for  three-year  contracts  be 
eliminated  unless  a  separate  document  in 
highlighted  bold  print  plainly  states  the 
three-year  term,  and  the  cvistomer  separately 
initials  the  yearly  term. 

4.  That  rollover  contracts  beyond  one  year 
be  eliminated.  The  contracts  should  become 
month-to-month  after  the.expiration  of  the 
written  term. 

5.  That  a  selloff  of  routes  in  the  front  loader 
business  be  required  to  reduce  the 
concentration  to  below  fifty  percent  in  the 
Sacramento  marketplace. 

6.  That  ownership  of  landfills  by  waste 
haulers  be  prohibited  in  the  marketplace 
where  there  is  greater  than  fifty  percent 
domination  and  no  municipal  alternative 
dump  location. 

My  client  indicates  that  there  are  several 
other  independent  waster  hauling  companies 
in  Sacramento  who  share  my  client's 
concerns  as  set  forth  in  this  letter,  and  I  can 


'  This  occurs  even  when  the  rollover  contracts 
have  been  cancelled  according  to  the  terms  of  the 
contract. 
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supply  you  with  those  names  if  you  so 
desire.  We  are  attempting  to  determine 
through  your  office  the  effect  of  the  previous 
consent  decrees. 

We  appreciate  your  attention  to  this  matter. 
If  you  have  any  questions  please  do  not 
hesitate  to  contact  the  undersigned. 
Kirk  S.  Rimmer, 
Attorney  for  Coastal  Waste  and  Recycling. 

Note:  Attachment  to  the  letter  from  Arthur 
M.  Traugh  of  the  Pacific  Stables  Building  was 
unable  to  be  published  in  the  Federal 
Register.  A  copy  can  be  obtained  from  the 
U.S.  Department  of  Justice.  Documents 
Office,  325  7th  St..  Room  215.  Washington. 
DC  or  (202)  514-2481. 

U.S.  Department  of  Justice  Antitrust  Division 

August  27.  1999. 
Mr.  William  A.  Ehrman, 
Executive  Director,  York  County  §o//<f  Waste 
and,  Refuse  Authority,  2700  Biackridge 
Road.  York,  PA  17402, 
Re:  Comment  on  Proposed  Final  Judgment  in 
United  States,  State  of  Ohio,  et  al.  v. 
USA  Waste  Services,  Inc.,  Waste 
Management,  Inc.,  et  al..  Civil  No.  98- 
1616  (N.D.  Ohio,  filed  July  16.  1998) 
Dear  Mr.  Ehrman:  This  letter  responds  to 
your  letter,  submitted  on  behalf  of  the  York 
County  Solid  Waste  and  Refuse  Authority 
("Solid  Waste  Authority"),  commenting  on 
the  proposed  Final  Judgment  pending  in 
federal  district  court  in  Cleveland,  Ohio.  The 
Complaint  in  the  case  charged,  among  other 
things,  that  USA  Waste's  acquisition  of  Waste 
Management  would  substantially  lessen 
competition  in  the  disposal  of  municipal 
solid  waste  from  the  New  York,  NY  and 
Philadelphia,  PA  areas.  The  proposed 
Judgment  would  settle  the  case  with  respect 
to  these  markets  by,  infer  alia,  requiring  that 
the  defendants  divest  Waste  Management's 
Modem  Landfill,  a  large  facility  located  in 
York  County,  Pennsylvania.  See  Judgment. 
§§II(C)(l)(k)  and  IV(A).  In  a  transaction 
approved  by  the  United  States  in  August 
1998,  under  the  terms  of  the  decree,  the 
defendants  divested  Modem  Landfill  to 
Republic  Services,  Inc.,  which  prior  to  the 
sale  did  not  operate  any  waste  disposal 
facilities  in  the  Philadelphia  or  New  York 
areas. 

In  your  letter,  you  expressed  concern  that 
the  defendants'  divestiture  of  Modem 
Landfill  may  interfere  with  defendant  Waste 
Management's  contractual  commitment  to 
deliver  waste  to  the  Solid  Waste  Authority's 
incinerator  and  dispose  of  noncombustible 
material  and  ash  from  the  incinerator.  You 
also  question  whether  the  defendants' 
divestiture  of  this  landfill  would  promote 
competition  in  the  Philadelphia  market. 

The  proposed  Judgment  does  not  in  any 
way  affect  the  defendants'  commitment  to 
deliver  waste  to  the  Solid  Waste  Authority. 
Nor  does  it  affect  in  any  way  their 
commitment  to  dispose  of  material  at  Modem 
Landfill.  Under  the  terms  of  the  proposed 
Judgment,  Waste  Management  must  divest 
Modern  Landfill  subject  to  any  contractual 
commitments  it  has  with  the  Solid  Waste 
Authority  to  accept  noncombustible  material 
or  ash  for  disposal.  See  Judgment,  §§  11(C) 


and  (C)(l)(k).  and  IV(A)  (defining  landfill- 
related  contracts  and  accounts  as  among  the 
intangible  assets  that  must  be  divested  along 
with  Modern  Landfill). 

As  to  your  concern  that  divesting  Modem 
Landfill  is  unnecessary  to  alleviate  any 
competitive  problems  created  by  the 
proposed  merger,  it  suffices  to  say  that 
Modern  would  be  one  of  only  a  handful  of 
landfills  capable  of  accepting  municipal  solid 
waste  from  the  Philadelphia  or  New  York 
City  area  that  is  not  currently  owned  or 
controlled  by  the  defendants.  Divesting 
Modern  Landfill  to  a  capable  new  competitor 
such  as  Republic  will  surely  enhance 
competition  for  the  disposal  of  waste  from 
both  of  these  major  metropolitan  areas. 

Thank  you  for  bringing  your  concerns  to 
our  attention;  we  hoe  this  information  will 
help  alleviate  them.  Pursuant  to  the  Antitrust 
Procedure  and  Penalties  Act,  15  U.S.C.  16(b), 
a  copy  of  your  comment  and  this  response 
will  be  published  in  the  Federal  Register  and 
filed  with  the  Court. 

Sincerely  yours, 
J.  Robert  Kramer  II, 
Chief,  Litigation  77  Section. 

York  County  Solid  Waste  and  Refuse 
Authority 

July  24,  1998. 

J.  Robert  Kramer  II,  Esq., 

Chief,  Litigation  II  Section,  Antitrust 

Division,  U.S.  Department  of  Justice,  140 

H  Street,  NW,  Suite  3000,  Washington, 

D.C.  20008. 
Re:  USA  Waste  Acquisition  of  Waste 

Management  Inc. 
Dear  Mr.  Kramer:  On  behalf  of  the  York 
County  Solid  Waste  and  Refuse  Authority 
("Authority"),  the  following  is  submitted  in 
response  to  the  solicitation  for  written 
comments  concerning  the  proposed 
acquisition  of  Waste  Management  Inc.  by 
USA  Waste  Services  Inc.,  as  reflected  in  the 
press  release  issued  by  the  Pennsylvania 
Office  of  Attorney  General  on  July  16, 1998. 
As  set  forth  in  said  release.  Waste 
Management's  Modern  Landfill,  located  in 
York  County,  Pennsylvania,  is  to  be  sold 
pursuant  to  a  proposed  settlement  presented 
to  the  U.S.  District  Court  for  the  Northem 
District  of  Ohio  in  conjunction  with  a  lawsuit 
filed  by  the  Department  of  Justice  and 
various  state  attomeys  general  in  connection 
with  the  proposed  acquisition. 

The  Authority  is  a  public  entity,  created 
under  Commonwealth  law,  which  is 
responsible  for  the  management  of  municipal 
solid  waste  generated  within  the  County 
pursuant  to  the  County-wide  Solid  Waste 
Management  Plan,  adopted  in  accordance 
with  Commonwealth  law.  In  such  capacity, 
the  Authority  has  issued  bonds  for  the 
construction  of  solid  waste  management 
iacilities,  and  has  entered  into  long-term 
management  and  disposal  services 
agreements  in  furtherance  of  its 
responsibilities  under  the  Plan.  Among  those 
agreements,  the  Authority  is  party  to  an 
agreement  executed  by  Waste  Management  of 
Pennsylvania  Inc.  and  Modern  Trash 
Removal  of  York,  Inc.  This  agreement  was 
originally  executed  in  1990.  and 
subsequently  amended  in  1995,  and  provides 


for  the  deliverj'  of  waste  to  the  Authority's 
Resource  Recovery  Center  and  for  the 
disposal  of  noncombustible  material  and  ash 
residue  material  at  the  Modem  Landfill  until 
the  year  2010  and  through  mutual  agreement, 
until  2020.  The  disposal  services 
contemplated  by  the  agreement  are  essential 
to  the  implementation  of  the  Plan,  which 
provide^  for  long-term  assurance  of  solid 
waste  management  for  the  citizens  of  York 
County. 

The  Authority  is.  by  submittal  of  these 
written  comments,  requesting  that  the 
following  major  concerns  be  taken  into 
account  by  the  Department  of  Justice  and  the 
District  Court  when  considering  the  proposed 
settlement  as  described  in  the  public  release 
discussed  above: 

1 .  The  Authority  is  concemed  that 
divestiture  of  Modem  Landfill  under  the 
terms  of  the  proposed  settlement  could 
adversely  impact  the  ability  of  Waste 
Management  and  Modem  Trash  Removal  of 
York  to  continue  waste  deliveries  to  the 
Resource  Recovery  Center  and  disposal 
services  at  the  Modern  Landfill  under  the 
Authority's  existing  agreement  with  those 
companies; 

2.  The  Authority  questions  whether 
divestiture  of  the  Modem  Landfill  would 
enhance  competition  in  the  Philadelphia 
area,  which  is  more  than  ninety  miles  to  the 
east  of  the  Modern  Landfill. 

Thanking  you  in  advance  for  your  careful 
consideration  of  the  comments  raised  herein. 
I  remain. 

Very  truly  yours, 
William  A.  Ehrman. 
Executive  Director. 

WAE/mc 

cc:  The  Honorable  Michael  Fisher,  Attorney 

General,  Waste  Management  of  PA.  Inc.. 

Modem  Trash  Removal  of  York,  Inc. 

Exhibit  12 

U.S.  Department  of  Justice  Antitrust  Division 
August  27, 1999. 
Mr.  Gregory  G.  Strott. 

President,  Calvert  Trash  Systems,  Inc.,  P.O. 
Box  9.  Owings,  Maryland  20736-0009. 
Re:  Comment  on  Proposed  Final  Judgment  in 
United  States,  State  of  Ohio,  et  al.  v. 
USA  Waste  Services,  Inc.,  Waste 
Management.  Inc.,  et  al..  Civil  No.  98- 
1616  (N.D.  Ohio,  filed  July  16.  1998) 
Dear  Mr.  Strott:  This  letter  responds  to 
your  two  letters  commenting  on  the  proposed 
Final  Judgment,  currently  pending  in  federal 
district  court  in  Cleveland,  Ohio.  The 
Complaint  in  this  case  charged,  among  other 
things,  that  USA  Waste's  acquisition  of  Waste 
Management  would  substantially  lessen 
competition  in  the  disposal  of  commercial 
waste  from  the  Baltimore.  Maryland  area. 
The  proposed  Judgment  would  settle  the  case 
by,  inter  alia,  requiring  that  the  defendants 
divest  disposal  capacity  at  three  Baltimore 
area  transfer  stations  owned  by  USA  Waste 
and  Waste  Management.  In  a  transaction 
approved  by  the  United  States  in  early 
January  1999.  under  the  terms  of  the  decree, 
the  defendants  divested  that  disposal 
capacity'  to  Browning-Ferris  Industries.  Inc. 
("BFT"),  which  previously  did  not  own  or 
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operate  any  waste  transfer  stations  in  the 
greater  Baltimore  area. 

In  your  letters,  you  expressed  concern  that 
the  proposed  |udgment  did  not  eliminate  the 
effects  of  USA  Waste's  acquisition  of  Waste 
Management  in  several  markets  that  were  not 
alleged  in  the  governments'  Complaint. 
Specifically,  you  charged  that  the  defendants 
should  be:  (a)  enjoined  from  entering  into 
any  small  container  commercial  waste 
hauling  agreements  that  exceed  a  year  with 
Baltimore  area  customers;  (b)  required  to 
divest  their  small  container  commercial 
waste  hauling  operations  in  southern 
Maryland:  (c)  enjoined  from  raising  their 
waste  disposal  prices,  presumably  at  any  of 
their  Maryland  facilities;  and  finally,  (d) 
required  to  provide  their  competitors  access 
to  a  transfer  station  on  the  Eastern  Shore  of 
Maryland  on  the  same  terms  on  conditions  as 
the  defendants  enjoy  at  that  facility. 

The  United  States  strongly  believes  that  the 
ordered  divestiture  of  Baltimore  area  disposal 
capacity  and  other  injunctive  relief  contained 
in  the  proposed  Judgment  [see  §§  11(C)(2)(b) 
IV(A),  VII(A)|  will  alleviate  the  competitive 
concerns  alleged  in  the  Complaint  by 
introducing  a  major  new  competitor  into  the 
waste  disposal  market,  capable  of  providing 
a  competitive  alternative  to  the  defendants' 
own  Baltimore  area  waste  disposal  facilities. 

As  to  your  statement  that  additional 
injunctive  relief  is  necessary  to  eliminate 
competitive  problems  the  merger  would 
create  in  Baltimore,  and  the  southern  and 
Eastern  Shore  areas  of  Maryland,  we  note 
that  at  the  time  of  the  governments' 
Complaint,  we  had  seen  no  evidence  that  the 
defendants'  merger  would  raise  competitive 
problems  warranting  the  imposition  of  the 
relief  that  you  propose.  Of  course,  should  we 
find  in  a  subsequent  investigation  that  the 
defendants'  activities  have  unreasonably 
restrained  competition  in  these  or  any  other 
waste  collection  or  disposal  markets,  the 
United  States  will  take  appropriate  legal 
action,  including  requesting  that  a  court 
impose  injunctive  relief.  Depending  on  the 
nature  of  the  violation,  that  relief  may 
perhaps  be  similar  to  that  you  outlined  in 
your  comments  on  this  proposed  Judgment. 
In  the  meantime,  if  you  believe  that  your 
operations  have  been  injured  as  a  result  of 
the  proposed  merger,  you  are  certainly  free 
to  institute  a  private  antitrust  action  for 
damages  or  injunctive  relief  in  federal  district 
court. 

Thank  you  for  bringing  your  concerns  to 
our  attention;  we  hope  this  information  will 
help  alleviate  them.  Pursuant  to  the  Antitrust 
Procedures  and  Penalties  Act,  15  U.S.C. 
16(d),  a  copy  of  your  comment  and  this 
response  will  be  published  in  the  Federal 
Register  and  Bled  with  the  Court. 

Sincerely  yours, 
I.  Robert  Kramer  D, 
Ch  ief.  Litiga  tion  II  Section . 

Calvert  Trash — Systems  Inc. 

luly  28,  1998. 

John  R.  Tennis, 

Assistant  Attorney  General,  State  of 
Maryland,  Office  of  the  Attorney 
General.  Antitrust  Division,  200  Saint 
Paul  Place,  Baltimore.  Maryland  21202- 
2021. 


Re:  USA  Waste  Acquisition  of  Waste 
Management 
Dear  Mr.  Tennis:  After  reading  the  Final 
ludgement  etc.  I  find  several  things  missing: 

1 .  One  Year  Service  Agreements — Why 
would  you  include  this  provision  in  BFI/ 
Attwoods  merger  but  not  in  USA/Waste 
Management? 

2.  Southern  Maryland  Divestiture — ^With 
the  merger  USA/Waste  Management  controls 
approximately  85%  of  the  customer  base. 
Why  is  this  not  part  of  the  Final  Judgement? 

3.  Eastern  Shore  of  Maryland — Waste 
Management  has  a  possible  preferred  deal 
with  Maryland  Environment  Service  for  a 
transfer  facility  at  the  Tri-County  Landfill  in 
Easton.  All  haulers  in  this  area  should  have 
the  same  "preferred  Deal". 

Please  provide  answers  to  my  questions, 
better  yet  change  the  Final  Judgement  to 
include  One  Year  Contracts,  Southern 
Maryland  Divestiture  and  equal  disposal 
rates  on  Maryland  Eastern  Shore.  * 

I  eagerly  await  your  reply. 

Sincerely  yours,  Calvert  Trash 
Systems,  Inc. 
Gregory  G.  Strott, 
President. 
GGS/jw 

cc:  Anthony  E.  Harris  Esquire,  U.S. 
Department  of  Justice,  Antitrust 
Division,  Litigation  II  Section,  Suite 
3000.  Washington,  DC  20005 

Calvert  Trash  Systems 

September  15, 1998. 

Robert  Kramer  II, 

Chief,  Litigation  II  Section.  Antitrust 

Division,  United  States  Dept.  of  Justice, 
1401  4th  Street,  N.W.,  Washington.  D.C. 
20530. 

Dear  Mr.  Kramer:  The  USA/Waste 
Management  merger  reminds  me  of  a  song.  Is 
That  All  There  Is? 

Is  that  all  the  Justice  Department  is  going 
to  do?  The  department  has  really  dropped  the 
ball  on  this  deal.  My  company  is  facing 
disposal  fee  increase  of  14%  at  Waste 
Management  controlled  facility  effective 
October  1, 1998.  Waste  Management  is  also 
increasing  the  rates  to  their  customers  by  8%. 

Please  review  your  decision  and  include: 

1 .  One  year  service  agreements. 

2.  A  limit  on  disposal  fee  increases. 

3.  Greater  than  50%  market  share— divest 
asset.  (Southern  Maryland,  Eastern  Shore 
Maryland) 

Please  review  and  comment. 
Sincerely, 

P.S.  I  am  waiting  for  a  reply  to  the  first 
letter  I  sent  to  you.  (Copy  enclosed.) 
Gregory  C.  Strott. 
President,  Calvert  Trash  Systems,  Inc. 

GGS:jw 

cc:  John  Tennis,  Assistant  Attorney  General, 
State  of  Maryland,  Office  of  Attorney 
General,  Antitrust  Division,  200  St.  Paul 
Place,  Baltimore,  Maryland  21202-2021 

Anthony  E.  Harris,  Esquire,  U.S.  Department 
of  Justice,  Antitrust  Division,  Litigation 
II  Section,  Suite  3000,  Washington.  DC 
20005 
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U.S.  Department  of  Justice  Antitrust  Division 

August  27,  1999. 

Mr.  Darry  A.  Ferguson, 
Director,  La  Plata  Recycling  Center  and 
Depository.  357  North  Mountain  View 
Drive,  P.O.  Box  1430,  Bavfield,  Colorado 
81122. 
Re:  Comment  on  Proposed  Final  Judgment  in 
United  States,  State  of  Ohio,  et  al.  v. 
USA  Waste  Services.  Inc.,  Waste 
Management,  Inc.,  et  al.,  Civil  No.  98- 
1616  (N.D.  Ohio.  Filed  July  16, 1998). 
Dear  Mr.  Ferguson:  This  letter  responds  to 
your  letter  commenting  on  the  proposed 
Final  Judgment  currently  pending  in  federal 
district  court  in  Cleveland,  Ohio.  The 
Compliant  in  the  case  charged,  among  other 
things,  that  USA  Waste's  acquisition  of  Waste 
Management  would  substantially  lessen 
competition,  in  the  collection  or  disposal  of 
municipal  solid  waste  in  many  markets 
throughout  the  country.  The  Complaint 
alleges  that  in  Colorado,  the  proposed  merger 
would  substantially  lessen  competition  in 
collection  and  disposal  of  commercial  waste 
in  the  Denver  area.  The  proposed  Judgment 
would  settle  the  case  by,  inter  alia,  requiring 
that  the  defendants  divest  commercial  waste 
collection  operations  and  landfill  disposal 
operations  in  the  Denver  area.  See  Judgment, 
§§II  (C)(1)(c)  and  (D)(5),  and  IV(A).  In  a 
transaction  approved  by  the  United  States  in 
August  1998,  under  the  terms  ofihe  decree, 
the  defendants  divested  the  Denver  area 
collection  and  disposal  assets  to  Republic 
Services,  Inc.,  which  prior  to  the  sale  did  not 
operate  any  waste  collection  or  disposal 
facilities  in  that  market. 

In  your  letter,  you  expressed  concern  that 
the  United  States  have  alleged  a  competitive 
problem  in,  and  obtained  relief  that  would 
alleviate  the  competitive  effects  of,  the 
combination  of  the  defendant's  commercial 
and  residential  waste  collection  operations  in 
the  Bayfield,  CO  area,  a  small  region  of 
Colorado  approximately  150  miles  southwest 
of  the  Denver  metropolitan  area. 

The  United  States  strongly  believes  that  the 
ordered  divestiture  of  defendants'  Denver 
area  collection  and  disposal  operations  will 
'  alleviate  the  competitive  concerns  alleged  in 
the  government's  Complaint  by  introducing  a 
new  competitor.  Republic,  that  should 
provide  a  significant  competitive  alternative 
to  defendants'  waste  collection  and  disposal 
services  in  the  Denver  market. 

As  to  your  statement  that  additional 
injunctive  relief  is  necessary  to  eliminate 
competitive  problems  the  merger  would 
create  in  the  Bayfield,  CO  area,  we  note  that 
at  the  time  of  the  governments'  Complaint, 
we  had  seen  no  evidence  that  the  defendants' 
merger  would  create  competitive  problems 
warranting  the  imposition  of  the  relief  that 
you  propose.  Of  course,  should  we  find  in  a 
subsequent  investigation  that  the  defendants' 
activities  have  unreasonably  restrained 
competition  in  the  Bayfield,  CO  market  or 
any  other  waste  collection  or  disposal 
market,  the  United  States  will  take 
appropriate  legal  action,  including  requesting 
that  a  court  impose  injunctive  relief. 
Depending  on  the  nature  of  the  violation,  that 
relief  may  perhaps  be  similar  to  that  which 
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you  have  outlined  in  your  comment  on  this 
decree.  In  the  meantime,  if  you  believe  that 
your  operations  have  been  injured  as  a  result 
of  the  proposed  merger,  you  are  certainly  free 
to  institute  a  private  antitrust  action  for 
damages  or  injunctive  relief  in  federal  district 
court. 

Thank  you  for  bringing  you  concerns  to  our 
attention;  we  hope  this  information  will  help 
alleviate  them.  Pursuant  to  the  Antitrust 
Procedures  and  Penalties  Act.  15  U.S.C. 
16(d),  a  copy  of  your  comment  and  this 
response  will  be  published  in  the  Federal 
Register  and  filed  with  the  Court. 

Sincerely  yours. 
J.  Robert  Kramer  11, 
Chief,  Litigation  II  Section. 

Plata  Recycling  Center  and  Depository 

lune  26,  1998. 

Mr.  Fred  H.  Parmenter,  Esq., 
U.S.  Department  of  Justice,  Anti-Trust 
Division,  City  Center  Building,  1401  H. 
St,  NW.,  Wastiington,  DC  20530. 
Re:  Retail  Waste  Monopoly,  Waste 

Management  &  USA  Waste  Services,  Inc 
Merger,  La  Plata,  Montezuma,  and 
Archuleta,  Counties.  Colorado 
Dear  Mr.  Parmenter:  We  are  writing  you 
this  letter  to  acquaint  you  with  the  local 
effect  of  the  pending  merger  between  Waste 
Management  and  USA  Waste  Services,  Inc., 
the  $20  billion  merger  between  the  number 
1  and  number  4  waste  companies  in  the  U.S. 
Locally  these  companies  compete  under  the 
names  of  Waste  Management  and  Baker 
Sanitation.  Prior  to  this  merger  the  two 
companies  have  competed  against  each  other 
in  the  commercial  and  residential  waste 
collection  markets  in  our  local  region. 

The  LaPlata  Recycling  Center  and 
Depository  is  a  privately-ovraed  landfill, 
recently  permitted  and  constructed  under  the 
Subtitle  D  requirements  of  the  Resource 
Conservation  Recovery  Act.  It  was  opened  in 
July,  1997  and  provided  the  opportunity  for 
retail  wa^te  collection  competition  to' 
southwest  Colorado.  Since  opening,  our 
biggest  customer  has  been  Baker  Sanitation, 
a  subsidiary  of  USA  Waste  Services,  Inc.  It 
should  be  noted  that  Waste  Management  has 
not  used  our  landfill  even  though  their 
landfill  is  located  some  40  miles  further 
south  in  New  Mexico.  As  a  competitor 
landfill  to  Waste  Management,  Waste 
Management  has  elected  to  burden  the 
consumer  with  higher  prices  rather  that  use 
our  disposal  facility,  which  meets  the  same 
regulatory  stringency  as  their  landfill  located 
some  40  miles  away.  Some  of  these  higher 
prices  were  mitigated  by  the  competition 
created  by  Baker  Sanitation,  using  our 
landfill  as  a  disposal  site. 

Over  the  last  year,  the  results  of  their 
competition  can  be  seen  across  the  area  by 
a  lowering  of  consumer  costs  from  20%  to 
40%  for  each  category  of  customer.  Examples 
of  the  lowering  of  prices  from  competition 
between  the  two  companies  are  as  follows: 

•  Fort  Lewis  College  had  their  annual 
waste  cost  for  1998  reduced  by  some  42% 
(from  $68,000  to  $39,500)  when  USA  Waste 
competitive  bidding  brought  an  alternative  to 
the  college  for  Waste  Management. 

•  The  town  of  Bayfield,  Colorado  had  the 
residential  collection  cost  for  1998  and  future 


years  reduced  from  $11.80  per  month  to 
$8.90  per  month  (25%  reduction  in  price) 
when  competitive  bidders  to  Waste 
Management  came  to  the  area. 

•  The  average  rural  residential  consumer 
had  their  price  brought  down  18%,  from 
$19.25  per  month  to  an  average  of  $16.00  per 
month,  when  the  two  companies  bid  for  the 
business. 

Now  that  these  two  industry  giants  are 
merging,  the  citizens  of  the  southwest 
Colorado  counties  will  have  no  competitive 
alternatives  and  they  will  again  face 
unregulated  price  gouging  from  the  combined 
entity. 

With  this  letter  we  are  seeking  your 
intervention  to  have  one  of  the  companies 
divest  their  retail  operations  in  the  above 
counties  to  maintain  the  competitive  nature 
of  waste  collection.  As  you  know,  the  merger 
is  proposed  to  be  closed  in  the  next  few 
weeks,  so  your  attention  in  the  near-term 
would  be  greatly  appreciated. 

Additionally,  I  will  be  most  happy  to  visit 
with  you  or  your  staff  concerning  this  very 
important  issue  and  the  details  of  our  local 
needs.  I  hope  your  schedule  will  permit  your 
attention  to  this  matter,  for  it  is  the  average 
resident  and  each  commercial  business  who 
will  suffer  from  the  price  abuse  from  the 
monopoly  created  by  this  merger. 

Thank  you  for  the  opportunity  to  discuss 
this  matter  with  you. 

Sincerely, 
Darry  A.  Ferguson, 
Director. 

Exhibit  14 

U.S.  Department  of  fustice  Antitrust  Division 

August  27.  1999. 
Mr.  Conrad  S.  Magnuson, 
261  Route  125.  Kingston.  NH  03848. 
Re:  Comment  on  Proposed  Final  Judgment  in 
United  States,  State  of  Ohio,  et  ai.  v. 
USA  Waste  Services,  Inc.,  Waste 
Adanagement,  Inc.,  et  al..  Civil  No.  98- 
1616  (N.D.  Ohio  filed  July  16. 1998) 
Dear  Mr.  Magnuson:  Thank  you  for  your 
letter  commenting  on  the  proposed  Final 
Judgment  submitted  for  entry  in  the  above 
case.  Your  letter  indicates  that  you  are  a 
caretaker  for  a  city  landfill  in  Kingston,  NH. 
and  that  Waste  Management.  Inc.  recently 
acquired  two  local  haulers,  SDW  and  Astro, 
who  account  for  much  of  the  volume  of  waste 
delivered  to  the  city  landfill.  Waste 
Management,  however,  has  assured  you  tfiat 
its  acquisitions  will  not  affect  the  amount  of 
waste  it  delivers  to  the  Kingston  landfill 
since  the  company's  own  landfill  in 
Rochester,  NH,  is  full.  (You  have  promised  to 
let  us  know  whether  Waste  Management  later 
reneges  on  this  commitment.) 

In  deciding  whether  entry  of  the  proposed 
Final  Judgment  would  be  in  the  public 
interest;  the  Court's  principal  task  is  to 
determine  whether  the  relief  contained  in  the 
proposed  decree  adequately  addresses  the 
competitive  concerns  alleged  in  the 
governments'  Complaint.  By  this  standard, 
we  find  it  very  difficult  to  see  how  your 
private  contractual  dispute  with  the 
defendants  bears  on  the  competitive  merits  of 
the  proposed  Judgment.  The  governments' 
Complaint  does  not  allege  that  the  proposed 


merger  would  create  any  competitive 
problems  in  the  Manchester,  NH  area,  nor 
does  the  proposed  Judgment  contain  any 
relief  concerning  the  Manchester  area.  If  you 
believe  that  the  merger  would  create 
significant  competitive  problems  in  that  area, 
then  you  are  free  to  file  a  private  action 
against  the  proposed  merger. 

Thank  you  for  bringing  your  concerns  to 
our  attention.  Pursuant  lo  the  Antitrust 
Procedures  and  Penalties  Act,  15  U.S.C. 
§  16(d),  a  copy  of  your  comment  and  this 
response  will  be  published  in  the  Federal 
Register  and  filed  with  the  decree  court. 

Sincerely  yours, 
J.  Robert  Kramer  II, 
Chief,  Litigation  II  Section. 

Note:  Letter  dated  October  14,  1998  from 
Conrad  L.  Magnusson  was  not  able  to  be 
published  in  the  Federal  Register.  A  copy 
can  be  obtained  from  the  U.S.  Department  of 
Justice.  Documents  office,  325  7th  St..  Room 
215,  Washington,  DC  or  (202)  514-2481. 

Exhibit  15 

U.S.  Department  of  Justice,  Antitrust 
Division 

August  27. 1999. 
Daniel  J.  Roth.  Esquire, 
Kommers  &■  Roth. 
Bridger  Professional  Center, 
517  South  22nd  Avenue,  Suite  5. 
Bozeman,  Montana  50718-6842. 
Re:  Comment  on  Proposed  Final  Judgment  in 
United  States.  State  of  Ohio,  et  al.  v. 
USA  Waste  Services,  Inc..  Waste 
Management,  Inc..  et  al..  Civil  No.  98- 
1616  (N.D.  Ohio,  filed  July  16, 1998) 
Dear  Mr.  Roth:  Thank  you  for  your  letter 
commenting  on  the  proposed  Final  Judgment 
submitted  for  entry  in  the  above  case.  Your 
submission  largely  consists  of  copies  of  a 
complaint  and  other  pleadings  filed  by  your 
client.  Three  Rivers  Disposal  Co.,  in  a  lawsuit 
against  defendants  USA  Waste  Seryices,  Inc. 
and  Waste  Management,  Inc.  in  Montana 
state  court.  In  that  suit.  Three  Rivers 
contends  that  USA  Waste's  acquisition  of 
Waste  Management  would  violate  Waste 
Management's  agreement  not  to  compete 
with  Three  Rivers  in  hauling  waste  in  the 
Bozeman,  Montana  area. 

In  deciding  whether  entry  of  the  Final 
Judgment  would  be  in  the  public  interest,  the 
Court's  principal  task  is  to  determine 
whether  the  relief  contained  in  the  proposed 
decree  adequately  addresses  the  competitive 
problems  that  the  United  States  has  alleged 
in  its  Complaint.  By  this  standard,  it  is 
difficult  to  see  how  Three  Rivers  Disposal's 
private  contractual  dispute  bears  on  the 
competitive  merits  of  the  proposed  Final 
Judgment  in  this  case.  The  Complaint  in  the 
case  does  not  allege  that  the  defendants' 
proposed  merger  would  create  a  competitive 
problem  in  the  Bozeman  area,  and  for  that 
reason,  the  proposed  Judgment  contains  no 
relief  relating  to  the  Bozeman  market  Of 
course,  if  you  believe  that  the  merger  would 
create  significant  competitive  problems  in 
that  area,  then  you  are  free  to  file  a  private 
action  against  the  defendants'  proposed 
merger,  as  it  appears  you  have,  in  fact,  done. 

Thank  you  for  bringing  your  concerns  to 
our  attention.  Pursuant  to  the  Antitrust 
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Procedures  and  Penalties  Act,  15  U.S.C. 
16(d),  a  copy  of  your  comment  and  this 
response  will  be  published  in  the  Federal 
Register  and  filed  with  the  decree  court. 

Sincerely  yours, 
I.  Robert  Kramer  II, 
Chief,  Litigation  U  Section. 

Kommera  &  Roth 

September  9. 1998. 
Anthony  E.  Harris, 
U.S.  Department  of  Justice, 
Antitrust  Division — Litigation  11  Section, 
Suite  3000. 

Washington.  DC  20005. 
Re:  Three  Rivers  Disposal,  Inc.  v.  Waste 
Management,  Inc.,  et  ai.  Eighteenth 
Judicial  District  Court — Gallatin  County, 
Montana  Cause  No:  DV  98-266 
Dear  Mr.  Harris:  Enclosed  for  your 
information,  and  as  a  comment  to  the 
proposed  acquisition  of  Waste  Management, 
Inc.  by  USA  Waste  Services,  Inc.,  referencing 
that  proposed  Consent  Decree  entered  in  the 
United  States  District  Court,  Northern 
District  of  Ohio,  Eastern  Division,  captioned 
United  States  of  America,  et  al  v.  USA  Waste 
Services,  Inc.;  Dome  Merger  Subsidiary;  and 
Waste  Management,  Inc.,  Cause  No:  1:98CV- 
1616,  please  find  the  following  pleadings 
filed  in  the  Montana  Eighteenth  Judicial 
District  Court,  Gallatin  County,  Cause  No:  DV 
98-266: 

1.  Summons; 

2.  Verified  complaint; 

3.  Motion  For  Preliminary  Injunction; 

4.  Brief  In  Support  Of  Motion  For 
FVeliminary  Injunction; 

5.  Order  To  Show  Cause. 

This  matter  is  scheduled  for  hearing  on 
October  2, 1998,  before  the  Honorable  Mike 
Salvagni,  State  of  Montana,  Eighteenth 
Judicial  District  Court  Judge,  upon  plaintiffs 
application  to  enjoin  the  waste  hauling 
activities  of  USA  Waste  Services,  Inc., 
d/b/a  Customized  Services  of  Bozeman, 
Montana  and  Waste  Management,  all  of 
which  are  alleged  to  be  in  violation  of  a  non- 
competition agreement  contained  within  that 
certain  asset  purchase  agreement  attached  to 
plaintiffs'  Verified  Complaint. 

Should  you  wish  to  discuss  any  of  this, 
please  do  not  hesitate  to  contact  the 
undersigned. 

Sincerely  yours, 
Daniel  J.  Roth. 

DJR/rss 

Enclosures 

cc:  Jerrold  E.  Arbini 

Montana  Eighteenth  Judicial  District 
Court,  Gallatin  County 

[Causa  No.  DV  96-266] 

Three  Rivers  Disposal,  Inc.,  a  Montana 
corporation  and  Jerrold  E.  Arbini, 
Individually.  Plaintiffs,  v.  Waste 
Management  Partners,  Inc..  a  Delaware 
corporation.  Waste  Management  Partners  of 
Bozeman,  Ltd.,  an  Illinois  Limited 
partnership,  a/k/a  JVCo.,  Waste  Management 
of  Colorado  Inc.,  a  Colorado  corporation; 
U.S.A.  Waste  Services,  Inc.,  dAj/a 
Customized  Services  of  Bozeman,  Montana, 


Harry  Ellis,  and  WMX  Technologies,  Inc.,  a/ 
k/a  Waste  Management,  Inc.,  Defendants. 

Order  To  Show  Cause 

Pxxrsuant  to  Motion  for  Preliminary 
Injunction  of  Plaintiffs  and  good  cause 
appearing,  it  is  hereby  ordered: 

That  the  parties  shall  appear  before 
this  Court  on  the  2nd  day  of  October 
1998,  at  9:30*a.ni.  at  which  time 
Defendants  must  show  cause,  if  any 
they  have,  why  the  injunctive  relief 
sought  by  Plaintiffs  should  not  be 
granted. 

Dated  this  4th  day  of  September,  1998. 
Hon.  Mike  Salvagni, 
District  fudge. 

*Case  #2  on  the  Court's  calendar. 

Lorraine  Van  Ausdol, 

Clerk  of  District  Court  in  and  for  Gallatin 
County,  State  of  Montana. 

By: 
Kim  Bladeau, 
Deputy. 

James  M.  Kommers 

Daniel  J.  Roth 

Ralph  W.  Steele, 

Kommers  &■  Roth.  Bridger  Professional 
Center,  517  So.  22nd  Avenue,  Suite  5, 
Bozeman,  MT  59718,  (406)  587-771 7 

Attorneys  for  Plaintiffs 

Montana  Eighteenth  Judicial  District 
Court,  Gallatin  County 

[Cause  No:  0V98-266] 

Three  Rivers  Disposal,  Inc.,  a  Montana 
corporation  and  Jerrold  E.  Arbini, 
Individually,  Plaintiffs,  v.  Waste 
Management  Partners,  Inc.,  a  Delaware 
corporation.  Waste  Management  Partners  of 
Bozeman,  Ltd.,  an  Illinois  Limited 
Partnership,  a/k/a  JVCo.,  Waste  Management 
of  Colorado,  Inc.,  a  Colorado  corporation; 
U.S.A.  Waste  Services,  Inc.,  d/b/a 
Customized  Services  of  Bozeman,  Montana, 
Harry  Ellis,  and  WMX  Technologies,  Inc.,  a/ 
k/a  Waste  Management,  Inc.,  Defendants. 

Summons 

The  State  of  Montana  Sends  Greetings  to 
the  Above-Named  Defendant: 

U.S.A.  Waste  Services,  Inc.,  d/b/a 
Customized  Services  of  Bozeman,  Montana 

You  are  hereby  summoned  to  answer  the 
Complaint  in  this  action,  which  is  filed  in  the 
office  of  the  Clerk  of  Court,  a  copy  of  which 
is  herewith  served  upon  you,  and  to  file  your 
answer  and  serve  a  copy  thereof  upon  the 
Plaintiffs'  attorney  within  twenty  days  after 
the  service  of  this  Summons,  exclusive  of  the 
day  of  service;  in  case  of  your  failure  to 
appear  or  answer,  judgment  will  be  taken 
against  you  by  default  for  the  relief 
demanded  in  the  Complaint. 


Witness  my  hand  and  the  seal  of  said  Court 
this  24th  day  of  August  1998. 
Lorraine  Van  Ausdol, 
Clerk  of  Court. 

By:  Mary  Ann  Hostetler. 
Deputy  Clerk. 
James  M.  Kommers 
Daniel  J.  Roth 
Ralph  W.  Steele, 

Kommers  6-  Roth,  Bridger  Professional 
Center,  51 7  So.  22nd  Avenue,  Suite  5, 
Bozeman,  MT  59718.  (406)  587-771 7 

Attorneys  for  Plaintiffs 

Montana  Eighteenth  Judicial  District 
Court,  GaUatin  County 

[Cause  No.  DV98-266] 

Three  Rivers  Disposal,  Inc.,  a  Montana 
corporation  and  Jerrold  E.  Arbini, 
Individually,  Plaintiffs,  v.  Waste 
Management  Partners,  Inc.,  a  Delaware 
corporation.  Waste,  Management  Partners  of 
Bozeman,  Ltd..  an  Illinois  Limited 
Partnership,  a/k/a  JVCo.,  Waste  Management 
of  Colorado,  Inc.,  a  Colorado  corporation; 
U.S.A.  Waste  Services,  Inc.,  d/b/a 
Customized  Services  of  Bozeman,  Montana, 
Harry  Ellis,  and  WMX  Technologies,  Inc.  a/ 
k/a  Waste  Management,  Inc.,  Defendants. 

The  State  of  Montana  Sends  Greetings  to 
the  Above-Named  Defendant: 

WMX  Technologies,  Inc.,  a/k/a  Waste 
Management,  Inc. 

You  are  hereby  summoned  to  answer  the 
Complaint  in  this  action,  which  is  filed  in  the 
office  of  the  Clerk  of  Court,  a  copy  of  which 
is  herewith  served  upon  you,  and  to  file  your 
answer  and  serve  a  copy  thereof  upon  the 
Plaintiffs'  attorney  within  twenty  days  after 
the  service  of  this  Summons,  exclusive  of  the 
day  of  service;  in  case  of  your  failure  to 
appear  or  answer,  judgment  will  be  taken 
against  you  by  default  for  the  relief 
demanded  in  the  Complaint. 

WITNESS  my  hand  and  the  seal  of  said 
Court  this  24th  day  of  August,  1998, 
Lorraine  Van  Ausdol, 
Clerk  of  Court. 

By: 
Mary  Ann  Hostetler, 
Deputy  Clerk. 

James  M.  Kommers 

Daniel  J.  Roth 

Ralph  W.  Steele. 

Kommers  B-  Roth,  Bridger  Professional 

Center,  517  South  22nd  Avenue,  Suite  5, 
Bozeman,  MT  59718,  (406)  587-7717 

Attorneys  for  Plaintiffs 

Montana  Eighteenth  JudiciahDlstrict 
Court,  Gallatin  County 

[Cause  No.  DV98-266] 

Three  Rivers  Disposal,  Inc.,  a  Montana 
corporation  and  Jerrold  E.  Arbini, 
individually.  Plaintiffs,  v.  Waste 
Management  Partners,  Inc.,  a  Delaware 
corporation.  Waste  Management  Partners  of 
Bozeman,  Ltd.,  an  Illinois  Limited 
Partnership,  a/k/a  JVCo.,  Waste  Management 
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of  Colorado,  Inc.,  a  Colorado  corporation; 
U.S.A.  Waste  Service,  Inc.,  d/b/a  Customized 
Services  of  Bozeman,  Montana,  Harry  Ellis, 
and  WMX  Technologies,  Inc.,  a/k/a  Waste 
Management,  Inc.,  Defendants. 

Verified  Complaint 

The  Plaintiffs,  hereinafter  for 
convenience  may  be  collectively 
referred  to  as  "Three  Rivers",  for  their 
claim  against  the  Defendants,  states: 

1.  Three  Rivers  Disposal,  Inc.,  is  a 
Montana  corporation  with  its  principal 
place  of  business  in  Bozeman,  Montana. 
Jerrold  E.  Arbini  is  a  sole  shareholder  of 
Three  Rivers  Disposal,  Inc.  and  is  a 
resident  of  Bozeman,  Gallatin  County, 
Montana.  Three  Rivers  Disposal  is  a 
common  carrier  holding  a  certificate 
from  the  Montana  Public  Service 
Conmiission  to  provide  waste  collection 
within  Montana. 

Count  I  of  this  action  is  brought  to 
enforce  the  terms  of  a  written  contract 
between  Three  Rivers  and  the 
Defendants,  that  contains  a  covenant  not 
to  compete  in  Section  6.7  which  is  to  be 
performed  in  Gallatin,  Madison  and 
other  counties  within  Montana.  This  is 
the  operating  area  within  which  Three 
Rivers  obtains  almost  all  of  its  revenues. 

Count  II  of  this  action  claims  damages 
by  Three  Rivers  against  defendants  for 
violation  of  the  Montana  Unfair  Trade 
Practices  and  Consumer  Protection  Act 
of  1973,  which  may  for  convenience  be 
referred  to  as  "UTPA". 

Count  III  of  this  action  alleges  actions 
by  defendants  constituting  international 
interference  with  contractual  relations. 

Count  I 

2.  On  or  about  March  1, 1996.  Waste 
Management  of  Colorado,  Inc.,  a 
Colorado  corporation;  Waste 
Management  Partners,  Inc.,  a  Delaware 
corporation;  Waste  Management 
Partners  of  Bozeman,  Ltd.,  an  Illinois 
Limited  Partnership  therein  referred  to 
as  "JVCo.",  or  as  sellers,  and  Three 
Rivers  Disposal,  Inc.,  a  Montana 
corporation  and  Jerrold  E.  Arbini, 
purchasers,  entered  into  a  buy-back 
transaction  in  the  form  of  an  Asset 
Purchase  Agreement  through  which 
Three  Rivers  re-acquired  from  the 
sellers  all  their  right,  title,  and  interest 
in  its  refuse  collection  business  as  well 
as  equipment  and  other  assets.  The 
sellers  themselves,  as  well  as  acting  on 
behalf  of  WMX  Technologies,  Inc.,  a/k/ 
a  Waste  Memagement,  Inc.,  covenanted 
they  would  not  have  any  interest,  direct 
or  indirect,  in  any  business  in 
competition  with  Three  Rivers  Disposal, 
Inc.  WMX  Technologies,  Inc.,  a/k/a 
Waste  Management,  Inc.,  is  a  necessary 
party  to  this  action  because  of  the 
conhractual  obligations  imposed  by  its 


agents  or  representatives.  Additionally, 
Waste  Management,  Inc.  owns  or 
controls  all  of  the  other  defendant 
corporations  which  were  signatories  to 
the  Asset  Purchase  Agreement.  Even 
though  Waste  Management,  Inc.  was  not 
a  signatory  to  the  Asset  Purchase 
Agreement,  because  of  its  corporate 
relationship  to  the  sellers,  it  is  bound  by 
the  provisions  of  the  restrictive 
covenant. 

3.  Waste  Management  of  Colorado, 
Inc.,  Waste  Management  Partners,  Inc., 
and  Waste  Management  Partners  of 
Bozeman,  Ltd.,  contracted  as  parties  to 
the  agreement,  neither  they  nor  WMX 
Technologies,  Inc.,  or  any  successors  in 
interest  would  engage  in  any  business, 
directly  or  indirectly,  in  competition 
with  Three  Rivers  in  Gallatin  County, 
Madison  County,  Park  County, 
Broadwater  County  and  Sweetgrass 
County,  Montana. 

The  Asset  Purchase  Agreement  dated 
March  1, 1996,  is  attached  hereto  as 
Exhibit  "A"  and  incorporated  herein  by 
reference. 

4.  The  covenant  not  to  compete 
specially  provides  in  part: 

In  the  event  of  a  breach  of  any  covenant 
contained  in  this  Section  6.7,  Three  Rivers 
shall  be  entitled  to  an  injunction  restraining 
such  breach  in  addition  to  any  other 
remedies  provided  by  law  or  equity. 

Prior  to  July  16, 1998,  U.S.A.  Waste 
Services,  Inc.  acquired  Customized 
Services,  a  business  already  in  direct 
competition  with  Three  Rivers. 

5.  On  or  about  July  16,  1998,  U.S.A. 
Waste  Services,  Inc.,  acquired  WMX 
Technologies,  Inc.,  a/k/a  Waste 
Management,  Inc.  as  well  as  all  of  the 
sellers'  interest  in  the  March  1, 1996 
Asset  Purchase  Agreement,  these  sellers 
being  Waste  Management  Partners.  Inc., 
a  Delaware  corporation,  Waste 
Management  Partners  of  Bozeman,  Ltd., 
an  Illinois  Limited  Partnership,  a/k/a  JV 
Co.,  Waste  Management  of  Colorado, 
Inc.,  a  Colorado  corporation,  and  are 
now  bound  by  its  terms. 

6.  Defendants,  as  successors  in 
interest,  are  now  in  violation  of  the 
terms  of  the  Asset  Pim:hase  Agreement 
because  Customized  Services  is  in  direct 
competition  with  Plaintiffs  within 
almost  the  entire  operating  area  served 
by  the  Plaintiffs'  refuse  collection 
business.  U.S.A.  Waste  Services,  Inc. 
and  Defendants  operate  their  business 
in  competition  with  Plaintiffs  pursuant 
to  a  certificate  issued  by  the  Montana 
Public  Service  Commission  which 
overlaps  and  duplicates  almost  all  of  the 
operating  rights  set  forth  in  the 
Plaintiffs'  certificate  of  public 
convenience  and  necessity.  , 

7.  Three  Rivers  tendered  written 
demand  to  Defendants  to  cease  and 


desist  any  and  all  competition  in 
violation  of  Section  6.7  of  the  Asset 
Purchase  Agreement  by  letter  dated  July 
28.  1998. 

8.  The  full  nature  and  extent  of 
Plaintiffs'  damages  associated  with  the 
Defendants'  breach  of  the  contract 
cannot  be  ascertained  Pecuniary 
compensation  would  not  afford 
adequate  relief  because  the  Defendants 
have  and  will  continue  to  be  capable  of 
accessing  confidential  and  proprietary 
information  such  as  pricing  policies, 
customer  lists  and  even  the  rates 
charged  by  Three  Rivers,  all  to  the 
detriment  of  Three  Rivers.  Three  Rivers, 
because  of  the  breach  of  this  restrictive 
covenant,  will  lose  their  customer  base 
which  cannot  be  restored,  rendering 
Three  Rivers  unable  to  service  their 
debts  to  Defendants  which  results  in  a 
double  punishment  to  Three  Rivers  and 
provides  a  double  benefit  to  Defendants. 
Plaintiffs  have  incurred  court  costs  and 
attorney  fees  and  other  damages  for 
which  they  are  entitled  to 
indemnification  from  defendants 
pursuant  to  Section  6.2  of  the 
Agreement  well  as  specific  Performance 
in  the  form  of  injunctive  relief  pursuant 
to  Section  6.2  of  the  Agreement  as  well 
as  Section  6.7  of  the  Agreement. 

9.  Plaintiffs  are  entitled  to  an  order  of 
specific  performance  of  the  covenant 
not  to  compete  since  both  parties 
anticipated  this  being  the  only  equitable 
remedy  when  they  agreed  to  injunctive 
relief  in  Section  6.7  in  the  Asset 
Purchase  Agreement. 

Count n 

10.  Plaintiffs  reallege  and  incorporate 
by  reference  all  preceding  paragraphs 
herein. 

11.  Defendants  have  violated  the 
Unfair  Trade  Practices  and  Consumer 
Protection  Act.  MCA  §  30-14-101,  et 
seq.  Defendants  have  and  are  now 
engaged  in  a  wilful,  deliberate  and 
intentional  course  of  conduct  which 
constitutes  unfair  and  discriminatory 
practices  by  which  fair  and  honest 
competition  is  destroyed  or  prevented. 

12.  The  anti-competitive,  unfair  and 
discriminatory  practices  by  defendants 
include  engaging  in: 

(a)  Unfair  competition  in  sales  (MCA 
§  30^14-207),  including  but  not  limited 
to,  submitting  and  performing 
exceedingly  low  bids  for  refuse 
collection  services  at  price  levels  which 
are  far  lower  than  any  reasonable, 
competitive  price,  with  the  intent  to 
destroy  competition  by  plaintiffs,  a 
regular  established  dealer  of  the  same 
article  of  commerce. 

(b)  Anti-competitive  conduct  by 
wrongfully  soliciting  and  taking  over 
plaintiffs  existing  customers. 
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(c)  Price  discrimination  in  violation  of 
§  30-14-901,  making  it  unlawful  for  any 
business  to  discriminate,  directly  or 
indirectly,  the  price  charged  to  different 
purchasers  of  commodities  of  like  grade 
and  quality  with  the  affect  of 
substantially  lessening,  injuring, 
destroying  or  preventing  competition 
with  another  business. 

(d)  Purposely  and  intentionally,  with 
the  intent  of  destroying  or  eliminating 
competition,  undercutting  pricing  and 
services  charged  for  refuse  collection  to 
purchasers  of  commodities  of  like  grade 
and  quality. 

13.  Some  or  all  of  the  defendants  have 
engaged  in  unfair  competition  in  sales 
and  price  discrimination  alleged  herein 
because  defendants  have  possession  of 
and  access  to  confidentieJ  and 
proprietary  information  about  Three 
Rivers'  collection  operation  including 
Three  Rivers'  customer  base,  customer 
list,  rates  and  pricing  policies. 

14.  As  a  result  of  defendants' 
violations  of  the  UTPA  plaintiffs,  in 
addition  to  inj^mctive  relief,  are  entitled 
to  three  (3)  times  the  amount  of  actual 
sustained  plvis  attorney  fees  and  costs 
provided  in  MCA  §  30-14-906. 

Count  in 

15.  Plaintiffis  reallege  and  incorporate 
by  reference  all  preceding  allegations 
contained  herein. 

16.  Defendants  and  their  agents  have 
engaged  in  a  systematic,  intentional 
course  of  conduct  which  has  included 
making  false,  misleading  and 
defamatory  statements  concerning  Three 
River's  business  practices  and  policies 
to  existing  customers  of  Three  Rivers  in 
order  to  illegally  eliminate  competition 
in  the  relevant  service  area  in  which 
only  the  defendants  and  Three  Rivers 
can  service  under  their  certificates. 

17.  As  a  direct  and  proximate  result 
of  defendants'  actions,  defendants  have 
caused  substantial  economic 
impairment  and  damage  to  Three  River 
in  an  amount  to  be  determined  at  trial. 

Wherefore,  for  its  claims  against 
Defendants,  Plaintiffs  demand  judgment 
as  follows: 

A.  For  injimctive  relief  and  specific 
performance,  on  an  expedited  hearing 
basis,  by  preliminary  and  permanent 
injunction  of  this  court  to  prohibit  the 
Defendants  or  any  of  their  associated  or 
affiliated  corporations,  partnerships, 
businesses  or  sole  proprietorships  from 
operating  directly  or  indirectly  in 
violation  of  the  covenant  not  to  compete 
within  the  entire  area  set  forth  in 
Section  6.7  of  the  Agreement: 

B.  For  all  monetary  damages  arising 
from  Section  6.7  of  the  Asset  Purchase 
Agreement  in  an  amoimt  to  be 
determined; 


C.  For  all  monetary  damages  arising 
from  Section  6.2  for  indemnification  for 
all  damages  for  which  Defendants 
agreed  to  be  responsible; 

D.  For  all  monetary  damages  arising 
from  the  Montana  Unfair  Trade 
Practices  and  Consumer  Protection  Act 
including  three  (3)  times  actual  damages 
plus  attorney  fees  and  costs  of  suit; 

E.  For  all  monetary  damages  arising 
from  defendants  interference  with 
contractual  relations  in  an  amount  to  be 
determined; 

F.  For  plaintiffs'  costs  and  reasonable! 
attorney  fees  associated  with 
prosecuting  this  action; 

G.  For  such  other  remedies  provided 
by  law  or  equity  contemplated  by  the 
contract  terms  which  may  be  identified 
during  the  course  of  this  action;  and, 

H.  For  such  other  and  further  relief 
deemed  just  and  proper  by  the  Court. 

Dated  this  24th  day  of  August,  1998. 
Kommers  &  Roth,  517  S.  22nd  Ave.,  Suite  5, 
Bozeman,  MT  59718-6842,  (406)  587-7717 

By: 
James  M.  Kommers 
Daniel  J.  Roth 
Ralph  W.  Steele. 

Demand  for  Jury  Trial 

Plaintiffs  demand  that  all  issues  of 
fact  be  tried  by  a  jury  of  twelve. 

Kommers  &  Roth,  517  S.  22nd  Ave..  Suite  5, 
Bozeman,  MT  59718-6842,  (406)  587-7717 

By: 
James  M.  Kommers 
Daniel  J.  Roth 
Ralph  W.  Steele 

Verification 

State  of  Montana,  Coimty  of  Gallatin 

Jerrold  E.  Arbini,  being  first  duly 
sworn  upon  oath,  deposes  and  says  as 
follows: 

1.  That  he  is  the  individual  Plaintiff 
and  sole  shareholder  of  Three  Rivers 
Disposal,  Inc.  herein;  and 

2.  That  he  has  read  the  foregoing 
Complaint,  and  the  information 
contained  therein  is  true  and  accurate  to 
the  best  of  his  knowledge  and  belief. 
Jerrold  E.  Arbini 

Subscribed  and  Sworn  to  before  me  this 
24th  day  of  August,  1998. 
Daniel  J.  Roth, 

Notary  Public,  State  of  Montana,  Residing 
at:  Bozeman.  May  commission  expires:  21 
27/99. 

Asset  Purchase  Agreement  * 

This  Asset  Purchase  Agreement  (the 
"Agreement")  is  made  this  first  day  of 
March,  1996,  by  and  among  the 
following  persons  and  entities. 

(a)  WASTE  MANAGEMENT  OF 
COLORADO,  INC.,  a  Colorado 


corporation,  referred  to  as  "WMI 
Colorado",  herein; 

(b)  WASTE  MANAGEMENT 
PARTNERS,  INC.,  a  Delaware 
corporation  referred  to  as  "Partners" 
herein;  and  together  with  WMI 
Colorado,  the  "Sellers"; 

(c)  WASTE  MANAGEMENT 
PARTNERS  OF  BOZEMAN,  LTD.,  an 
Illinois  limited  partnership  referred  to 
as  "JVCo."  herein; 

(d)  THREE  RIVERS  DISPOSAL,  INC., 
a  Montana  corporation  referred  to  as 
"Three  Rivers"  herein.  Three  Rivers  is 
the  successor  to  Three  Rivers  Disposal, 
a  Montana  general  partnership; 

(e)  JERROLD  E.  ARBINI,  the  sole 
shareholder  of  Three  Rivers,  who  is 
referred  to  as  the  "Owner"  herein. 

Recitals 

A.  On  April  5, 1984,  Waste 
Management  Inc.  ("Partners"),  Waste 
Management  Partners  of  Bozeman,  Ltd. 
("JVCo."),  Three  Rivers  Disposal 
("Company"  or  "Operator")  and  Jerrold 
Arbini  (along  with  individuals  Gross 
and  Nicoletti  who  no  longer  have  any 
interest  in  any  asset  dealt  with  herein) 
entered  into  an  agreement  represented 
by  the  following  documaents:  (i)  Limited 
Partnership  Agreement  dated  April  5, 
1984,  between  Three  Rivers  Disposal 
and  Sellers  (the  "Partnership 
Agreement");  (ii)  Account  Purchase 
Agreement  dated  April  5, 1984,  by  and 
among  Partners,  JVCo.,  Three  Rivers 
Disposal,  Owner  and  Richard  A.  Gross 
and  John  Nicoletti;  (ii)  Operating 
Agreement  dated  April  5, 1984,  by  and 
among  Partners,  JVCo.,  Owner  and 
Richard  A.  Gross  and  John  Nicoletti 
(and  amendment  thereto);  (iv)  Services 
Agreement  dated  April  5, 1984,  between 
Partners  and  Three  Rivers  Disposal;  (v) 
Cross-Purchase  Agreement  dated  April 
5, 1984,  and  among  Three  Rivers, 
Partners,  JVCo.,  Owners  and  Richard  A. 
(koss  and  John  Nicoletti;  (vi)  an 
Acquisition  Participation  Agreement 
No.  1;  and  (vii)  a  Lease  Agreement  (by 
which  the  company  leased  its  permits  to 
JVCo.).  These  agreements,  excluding  the 
Partnership  Agreement,  are  hereinafter 
collectively  referred  to  as  the  "Other 
Agreements". 

B.  Partners  desire  to  sell,  transfer  and 
assign  to  Three  Rivers  and  Three  Rivers 
desires  to  purchase  from  Partners  all  of 
its  right,  title  and  interest  in  JVCo.  WMI 
Colorado  desires  to  sell,  transfer  and 
assign  to  Three  Rivers  and  Three  Rivers 
desires  to  purchase  from  WMI  Colorado 
certain  equipment.  The  parties  also 
desire  to  restructure  certain  obligations 
among  themselves  and  to  settle 
conflicting  claims  between  themselves. 
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Agreements 

In  consideration  of  the  premises  and 
the  mutual  representations,  warranties 
and  covenants  and  subject  to  the 
conditions  herein  contained,  the  parties 
agree  as  follows: 

1.  Purchase  and  Sale:  Closing 

Section  1.1    A  Summary  of 
Payments:  The  following  is  a  summary 
of  the  payments  agreed  to  be  made  for 
the  consideration  stated,  ail  as  more 
particularly  described  in  this  Part  1. 
$1,156,000.00— JVCo.  Consideration 

(See  Section  1.2) 
$151,344.00 — Equipment  piux:hased 

(See  Section  1.3) 
$254,153.68 — Back  lease  payments  (See 

Section  1.4) 
$75,000.00 — Equipment  credit  (See 

Section  1.5) 
$1,486,497.68— Total  consideration 

from  Three  Rivers  to  Sellers 

Section  1.2    JVCo.  Z^teres^•  Partners 
agrees  to  and  hereby  does  sell,  transfer, 
assign  and  deliver  to  Three  Rivers  at  the 
Closing  (as  hereinafter  defined)  free  and 
clear  of  all  liens,  claims  and 
encumbrances,  except  for  the  security 
interest  granted  to  WMI  Colorado 
pursuant  to  Section  6.3  hereof,  all  of  its 
right,  title  and  interest  in  and  to  JVCo., 
such  general  partner  interest  and 
limited  partner  interest  being 
hereinafter  collectively  referred  to  as  the 
"JVCo.  Interest",  and  including  without 
limitation  the  following:  its  share  of  the 


capital,  profits,  losses  and  distributions 
of  JVCo.,  its  interest  in  the  accounts 
receivable  of  JVCo.  and  any  interest  in 
JVCo.  litigation  and/or  causes  of  action 
which  are  accrued  or  unaccrued,  filed  or 
as  yet  unfiled.  Pending  litigation 
includes  but  is  not  limited  to  litigation 
against  Montana  Bank  of  Bozeman/ 
Norwest  Bank.  Partners  shall  execute 
and  deliver  at  Closing  a  Transfer  and 
Assignment  in  the  form  set  out  on 
Exhibit  1.2  hereto.  Three  Rivers  shall 
pay  to  Partners  the  sum  of  $1,156,000.00 
in  consideration  of  said  transfer. 
Section  1.3    Equipment:  WMI 
Colorado  agrees  and  hereby  does 
(effective  at  Closing)  sell,  transfer, 
assign  and  deliver  to  Three  Rivers  free 
and  clear  of  all  liens,  claims  and 
encumbrances,  except  for  the  security 
interest  granted  to  WMI  Colorado 
pursuant  to  Section  6.3  hereof,  the 
trucks  and  containers  referred  to  as  the 
"Equipment"  and  described  as  follows: 
1987  White  with  Heil  SL 
2960—96  gallon  carts 
80  300/400  gallon  carts 
208 — 64  gallon  carts 
Three  Rivers  shall  pay  as  set  out  herein 
a  purchase  price  of  $151,344.00  subject 
to  the  credit  described  at  section  1.5 
herein.  WMI  Colorado  shall  execute  and 
deliver  at  Closing  an  Assignment  and 
Bill  of  Sale  in  the  form  set  out  in 
EXHIBIT  1.3  attached  hereto.  Sellers 
shall  obtain  and  deliver  to  Three  Rivers 
at  closing  a  dociunent  which  extends  to 


Three"  Rivers  the  warranty  provided  by 
the  original  manufacturer  of  the  carts  to 
its  first  purchaser. 

Section  1.4    Accrued  and  Unpaid 
Lease  Payments:  As  of  October  31, 1995, 
Three  Rivers  owes  to  WMI  Colorado  the 
smn  of  $254,153.68,  representing 
accrued  but  unpaid  payments  for  the 
equipment  presently  rented  to  Three 
Rivers  by  WMI  Colorado.  Three  Rivers 
agrees  to  repay  such  amount  at  the  Time 
of  Closing  by  delivery  of  a  guaranteed 
promissory  note  in  the  aggregate 
principal  amount  of  $254,153.68 
payable  in  thirty-six  (36)  consecutive 
monthly  installments  of  principal 
together  with  interest  computed  at  an 
annual  rate  equal  to  6%.  WMI  Colorado 
hereby  waives  any  other  rental 
payments  due  through  February  of  1996. 
Three  Rivers  shall  pay  lease  payments 
under  the  Lease  Agreement  in  a  timely 
feshion  from  and  after  March  1, 1996, 
and  from  March  1, 1996,  the  13.6%  of 
gross  paid  to  Sellers  under  the  original 
agreement  is  suspended. 

Section  1.5    Credit  of  $75,000:  As 
partial  consideration  for  the  agreement 
to  lease  set  out  in  Section  1.8,  WMI 
Colorado  agrees  to  accept  and  Three 
Rivers  shall  transfer  to  WMI  Colorado  at 
Closing  the  following  equipment: 
3  Front  End  Loader  Trucks 
60  Front  End  Loader  Containers  6  cy 

and  8  cy 

The  three  FEL  Trucks  are  identified  as 
follows: 


Vin 


Year 


Model 


Body 


Size 
(yd) 


License 


1.211 

2.76 

3.77 


3770 
6096 
8812 


1989 
1983 
1979 


Peterbuilt  ... 

White  

International 


Amrep 

Amrep 

Dempster  .. 


42 
32 
28 


3U63109 

648QXJ 

1N29020 


This  equipment  shall  be  free  and  clear 
of  all  liens,  claims  and  enciimbrances 
and  shall  have  an  agreed  value  of 
$75,000,  which  smn  is  a  credit  as 
indicated  in  Section  1.1. 
$220,000.00— Cash  Payment  (See  1.6(a)] 
$11,000.00— Cash  Payment  [See  1.6(b)] 
$936,000.00 — Promissory  Note  [See 

1.6(c)] 
$65,344.00— Promissory  Note  [See 

1.6(d)] 
$254,153.68— Promissory  Note  [See 

1.6(e)] 
$1,486,497.68— Total  Consideration 

(a)  At  Closing  Three  Rivers  shall  pay 
to  Partners  the  sum  of  $220,000  as 
partial  payment  of  the  JVCo. 
consideration  described  in  Section  1.2. 

(b)  At  Closing  Three  Rivers  shall  pay 
to  WMI  Colorado  the  sum  of  $11,000 
partial  payment  of  the  Section  1.3 
equipment  purchase. 


(c)  At  Closing  Three  Rivers  shall 
deliver  to  Partners  a  guaranteed  note  in 
the  iace  amount  of  $936,000  which  note 
is  the  balance  of  the  JVCo.  consideration 
described  in  Section  1.1  and  1.2.  The 
terms  of  this  note  shall  be  as  follows:  (a) 
Interest  shall  be  6%  per  annum:  (b) 
Payments  shall  commence  on  the  first 
day  of  the  month  next  following 
Closing;  (c)  Payments  shall  be  in  an 
amoimt  which  will  retire  principal  and 
interest  over  ten  years  in  120  equal, 
monthly  payments;  (d)  Payment  shall  be 
due  on  the  first  of  each  and  every  month 
over  the  ten-year  period;  The  form  of  the 
note  shall  be  as  in  EXHIBIT  1.6(c) 
attached  hereto. 

(d)  At  Closing  Three  Rivers  shall 
deliver  to  WMI  Colorado  a  guaranteed 
note  in  the  face  amount  of  $65,344.00 
which  note  is  the  balance  of  the  Section 
1.3  equipment  purchase  consideration 


($151,344  less  the  $11,000  in  cash,  less 
the  $75,000  credit).  The  form  and  terms 
of  this  note  shall  be  as  set  out  on 
EXHIBIT  1.6(d)  which  is  attached 
hereto. 

(e)  At  Closing  Three  Rivers  shall 
deliver  to  WMI  Colorado  a  guaranteed 
note  in  the  face  amount  of  $254,153.68 
which  note  reflects  the  accrued  payment 
consideration  described  in  Section  1.4. 
The  format  and  terms  of  this  note  shall 
be  as  set  forth  in  EXHIBIT  1.6(e) 
attached  hereto. 

Section  1.7    Returned  Vehicles: 
Three  Rivers  has  retximed  two  1993 
White  FEL  vehicles  and  a  1992  Ford 
Service  Truck  which  were  subject  to  an 
oral  agreement  that  is  now  terminated. 

Section  1 .8    Lease  of  Vehicles  to 
Three  Rivers:  At  Closing  Three  Rivers 
shall  execute  a  separate  lease  agreement 
with  respect  to  two  1993  White  side 
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load  vehicles,  which  lease  shall  be 
effective  from  and  after  March  2,  1996. 
Said  lease  shall  remain  in  effect  for  the 
shorter  of  the  following  periods:  (a) 
Until  June  30. 1996,  or  (b)  imtil 
replacement  vehicles  (Witkie, 
automated  side  loader  trucks)  purchased 
by  Three  Rivers  are  delivered.  Upon 
termination  of  the  written  lease  by  the 
occurrence  of  one  of  the  stated 
conditions,  Three  Rivers  shall  return  the 
leased  vehicles  to  WMI  Colorado.  The 
monthly  rental  payment  for  said 
vehicles  shaU  be  $3,949  which  simi 
shall  be  paid  as  a  monthly  lease 
payment  from  Three  Rivers  to  WMI 
Colorado  until  return  of  the  vehicles. 
Where  inconsistent,  the  lease  shall 
control  over  the  terms  of  this  paragraph. 

Section  1.9    This  Section  Is  Deleted. 

Section  1.10    Time  of  Closing:  The 
Closing  of  the  sale  of  the  JVCo.  Interest 
(the  "Closing")  shall  take  place  on  the 
date  all  of  the  conditions  precedent 
contemplated  by  Section  1.11  have  been 
satisfied  or  waived  and  the  contents  of 
the  escrow  contemplated  thereby  have 
been  released  (the  "Time  of  Closing"); 

Erovided  that,  if  the  Closing  shall  not 
ave  taken  place  on  or  before  May  30, 
1996,  any  party  to  this  Agreement  shall 
have  the  right  to  terminate  this 
Agreement  upon  10  days  written  notice 
to  the  other  parties.  - 

Section  1.11    Escrow:  Closing 
Procedure: 

(a)  This  Agreement  shall  be  executed 
and  delivered  on  or  before  March  1, 
1996.  Within  seven  days  of  such 
execution  and  delivery,  the  parties  shall 
execute  and  deliver  to  counsel  for  the 
Sellers  the  following  doomients,  to  be 
held  in  escrow  pending  their  release  as 
contemplated  by  paragraph  (b)  below: 

(i)  The  Sellers  snail  execute  and 
deliver  to  counsel  such  bills  of  sale  and 
other  instruments  in  such  form  as  is 
reasonably  satisfactory  to  Three  Rivers 
and  as  shall  be  sufticient  to  vest  in 
Three  Rivers  good  and  marketable  title 
to  the  JVCo.  Interest  and  the  Equipment, 
bee  and  clear  of  all  liens,  claims  and 
encumbrances,  except  as  contemplated 
by  Section  6.3  hereof; 

(ii)  Three  Rivers  shall  deliver  to 
Sellers'  counsel  $220,000  in  cash  [see 
1.6(a)],  the  guaranteed  promissory  note 
[see  1.6(c)]  in  the  aggregate  principal 
amount  of  $936,000,  an  Amendment  to 
the  Partnership  Agreement  (prepared  by 
Sellers),  and  such  other  documents  and 
agreements  as  Sellers  may  reasonably 
request;  and 

(iii)  Three  Rivers  shall  deliver  to 
Sellers'  coimsel  such  bills  of  sale,  titles 
and  other  instnmients  as  are  sufficient 
to  vest  in  WMI  Colorado  good  and 
marketable  title,  bee  and  clear  of  all 
liens,  claims  and  encumbrances,  to  the 


Equipment  contemplated  by  Section  1.5, 
$11,000  in  cash  as  contemplated  by 
Section  1.6(b)  and  the  guaranteed 
promissory  notes  contemplated  by 
Sections  1.6(d)  and  1.6(e)  in  the 
amounts  of  $65,344  and  $254,153.68, 
respectively. 

(b)  On  the  date  that  the  State  of 
Montana  approves  the  transfer  to  Three 
Rivers  of  the  permits  presently  held  by 
JVCo.  or  issues  new  permits  in  Three 
Rivers'  name  sufficient  to  permit  Three 
Rivers  to  service  JVCo.'s  customers, 
counsel  for  Sellers  shall  deliver  to 
Sellers  and  Three  Rivers  all  of  the 
materials  held  in  escrow  by  such 
coimsel.  It  is  the  intent  of  the  parties 
that  the  permits  transferred  to  Three 
Rivers  shall  not  be  subject  to  more 
onerous  conditions  than  attain  to  the 
current  permits,  and  such  permits  shall 
be  in  form  and  substance  reasonably 
acceptable  to  Three  Rivers.  If  the  closing 
shall  not  have  occurred  on  or  before 
May  30, 1996,  and  any  party  hereto 
shall  have  terminated  this  Agreement, 
coimsel  for  Sellers  shall  return  the  cash, 
promissory  notes  and  othfer  documents 
to  the  parties  that  delivered  such  cash, 
promissory  notes  and  other  agreements 
to  such  counsel  and  the  parties  shall 
have  no  further  rights  under  this 
Agreement. 

Section  1.12    Rights  in  Underlying 
Partners  Agreements: 

The  parties  hereby  agree  and 
acknowledge  that  Sellers  have  no  rights 
of  purchase  or  repurchase  imder  the 
Partnership  Agreement  and/or  under  the 
Other  Agreements  as  the  same  are 
referenced  in  the  Recitals  hereto  and 
that  Sellers  shall  cooperate  with  Three 
Rivers  to  obtain  all  interest  (ownership, 
leasehold  or  other  interest)  in  permits, 
licenses  or  other  rights  issued  by  the 
State  of  Montana  or  any  politiad 
subdivision  thereof  to  JVCo.  and  which 
permits,  hcenses  or  rights  relate  to  the 
business  of  JVCo. 

Section  1.13    Permit  TransfeT 
Contingency: 

The  parties  acknowledge  that  the 
transfer  of  the  JVCo.  interest  to  Three 
Rivers  as  set  out  herein  is  without 
substantial  value  to  Three  Rivers  unless 
the  permits  presently  held  by  JVCo.  are 
successfully  transferred  to  Three  Rivers. 
Immediately  upon  closing  or  before, 
JVCo.  shall  apply  for  approval  of  said 
transfer,  and  the  parties  shall  do  all  acts 
required  to  successfully  transfer  said 
permits.  If,  for  any  reason,  the  permits 
are  not  transferred  to  Three  Rivers  on  or 
before  May  30, 1996,  then  this 
agreement  is  nidi  and  void.  Any 
consideration  exchanged  shall  in  such 
event  be  forthwith  returned  by 
transferee  to  the  transferor.  The  escrow 
shall  in  such  event  immediately  return 


all  cash  and  docoments  to  the  party  who 
deposited  same  to  escrow. 

2.  Representations  and  Warranties  of 
the  Sellers 

Sellers  make  the  following 
representations,  warranties  and 
covenants: 

Section  2.1    Organization,  Power  and 
Authority:  Partners  is  a  corporation  duly 
organized  and  validly  existing  under  the 
laws  of  the  State  of  Delaware  and  has 
full  corporate  power  and  authority  to 
enter  into  this  Agreement  and  to  sell, 
convey,  assign,  transfer  and  deliver  the 
JVCo.  Interest  to  Three  Rivers.  WMI 
Colorado  is  a  corporation  duly 
organized  and  validly  existing  under  the 
laws  of  the  State  of  Colorado  and  has 
full  corporate  power  and  authority  to 
enter  into  this  Agreement  and  to  sell, 
convey,  assign,  transfer  and  deliver  the 
Equipment  to  Three  Rivers. 

Section  2.2    Title:  Partners  has  good 
and  marketable  title  to  the  JVCo. 
interest,  bee  and  clear  of  all  liens, 
claims  or  other  encumbrances  of  any 
kind  or  character.  WMI  Colorado  has 
good  and  marketable  title  to  the 
Equipment,  free  and  clear  of  all  liens, 
claims  or  other  encumbrances  of  any 
kind  of  character.* 

Section  2.3    Due  Authorization: 
Binding  Obligation:  The  execution, 
delivery  and  performance  of  this 
Agreement  and  the  consummation  of 
the  transactions  contemplated  hereby 
have  been  duly  authorized  by  all 
necessary  corporate  action  of  each 
Seller.  This  Agreement  has  been  duly 
executed  and  delivered  by  each  Seller 
and  is  a  valid  and  binding  obligation  of 
each  Seller,  enforceable  in  accordance 
with  its  terms. 

Section  2.4    Obligations  as  General 
Partner  Partners  has  not,  during  the 
existence  of  JVCo.,  incurred  any 
material  obligation  on  behalf  of  JVCo.  of 
which  Three  Rivers  was  not  made 
aware. 

3.  Representations  and  WarmnUes  of 
Three  Rivers 

Three  Rivers  makes  the  following 
representation  and  warranties: 

Section  3.1    Organization,  Power  and 
Authority:  Three  Rivers  is  a  corporation 
duly  organized  and  validly  existing 
under  the  laws  of  the  State  of  Montana 
and  has  full  corporate  power  and 
authority  to  enter  into  this  Agreement 
and  perform  its  obligations  hereunder. 
Three  Rivers  is  the  successor  to  Three 
Rivers  Disposal,  a  Montana  general 
partnership,  and  has  all  rights  and 
obligations  of  such  partnership  under 
the  Partnership  Agreement  and  the 
Other  Agreements. 
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Section  3.2    Title:  Three  Rivers  has  or 
by  Closing  will  have  good  and 
marketable  title  to  the  equipment  listed 
on  Section  1.5,  free  and  clear  of  all 
liens,  claims  or  other  encumbrances  of 
any  kind  or  character. 

Section  3.3    Due  Authorization/ 
Binding  Obligation:  The  execution, 
delivery  and  performance  of  this 
Agreement  and  the  consummatioihof 
the  transactions  contemplated  hereby 
have  been  duly  authorized  by  all 
necessary  corporate  action  of  Three 
Rivers.  This  Agreement  has  been  duly 
executed  and  delivered  by  Three  Rivers 
and  is  a  valid  and  binding  obligation  of 
Three  Rivers,  enforceable  in  accordance 
with  its  terms. 

Section  3.4    Obligations  as  Limited 
Partner:  Sellers  have  not,  during  the 
existence  of  JVCo.,  incurred  any 
material  obligation  on  behalf  of  JVCo.  of 
which  Three  Rivers  was  not  made 
aware. 

4.  Conditions  to  the  Obligations  of  Three 
Rivers 

The  obligation  of  Three  Rivers  to 
piut:hase  the  JVCo.  interest  and  the 
Equipment  and  to  consummate  the 
transactions  contemplated  hereby  shall 
be  subject  tot  he  fulfillment  at  or  prior 
to  the  Time  of  Closing  of  each  of  the 
following  conditions: 

Section  4.1    Certified  Resolutions: 
Each  Seller  shall  have  delivered  to 
Three  Rivers  copies  of  resolutions 
adopted  by  the  board  of  directors  of  the 
Sellers  authorizing  the  transactions 
contemplated  by  this  Agreement, 
certified  in  each  case  as  of  the  Time  of 
Closing  by  the  Secretary  or  Assistant 
Secretary  of  the  Sellers. 

Section  4.2    Releae:  WASTE 
MANAGEMENT  OF  COLORADO,  INC.. 
a  Colorado  corporation,  and  WASTE 
MANAGEMENT  PARTNERS,  INC.,  a 
Delaware  corporation  shall  have 
executed  and  delivered  to  Owner  and  to 
Three  Rivers  a  General  Release  in  the 
form  set  out  at  Section  5.2 

5.  Conditions  to  Obligations  of  the 
Sellers 

The  obligations  of  the  Sellers  to  sell 
the  JVCo.  Interest  and  the  Equipment 
and  to  consummate  the  transactions 
contemplated  hereby  shall  be  subject  to 
the  fulfillment  at  or  prior  to  the  Time  of 
Closing  of  each  of  the  following 
conditions: 

Section  5.1     Certified  Resolutions: 
Three  Rivers  shall  have  delivered  to  the 
Sellers  copies  of  resolutions  adopted  by 
the  board  of  directors  of  Three  Rivers 
authorizing  the  transactions 
contemplated  by  this  Agreement, 
certified  in  each  case  as  of  the  Time  of 


Closing  by  the  Secretary  or  Assistant 
Secretary  of  Three  Rivers. 

Section  5.2    Release:  Three  Rivers, 
Owner  and  JVCo.  shall  have  executed 
and  delivered  each  to  the  Sellers  a 
General  Release  in  the  form  set  out 
below: 

General  Release 

In  consideration  of  the  execution  of  that 
certain  Asset  Purchase  Agreement,  executed 
and  delivered  to  each  releasee  herein,  and  for 
other  good  and  valuable  consideration  Sellers 
release  Buyers  and  Buyers  release  Sellers  as 
set  out  herein. 

For  the  purpose  of  this  release,  "Sellers"  is 
defined  as  the  following  entities:  Waste 
Management  of  Colorado,  Inc.,  a  Colorado 
corporation,  and  Waste  Management 
Partners,  Inc..  a  Delaware  corporation. 

For  the  purpose  of  this  release,  "Buyer"  is 
deRned  as  the  following  persons  and  entities: 
Jerrold  Arbini;  Three  Rivers  Disposal,  a 
Montana  corporation  and  successor  to  Three 
Rivers  Disposal,  a  Montana  general 
partnership;  and  Waste  Management  of 
Bozeman,  an  Illinois  limited  partnership 
(referred  to  as  JVCo.). 

A  release  by  or  in  favor  of  a  party  herein 
is  a  release  by  or  in  favor  of  that  party  and 
by  or  in  favor  of  that  party's  predecessors  or 
affiliates,  corporations  or  entities,  and  its 
successors,  assigns,  heirs,  personal 
representatives,  executors,  administrators, 
attorneys,  employees,  agents,  servants,  and 
shareholders. 

Seller  by  execution  of  this  Release  does 
release,  remise,  and  forever  discharge  Buyer 
from  all  actions,  causes  of  action,  suits,  debt, 
controversies,  bonds,  bills,  covenants, 
agreements,  damages,  judgment,  claims  and 
demands  whatsoever,  as  such  may  relate  to 
the  relationship  of  Seller  and  Buyer  prior  to 
the  date  hereof  or  to  any  of  the  assets  sold 
or  conveyed  pursuant  to  the  Asset  Purchase 
Agreement,  or  to  any  rights  or  obligations 
under  the  Partnership  Agreement  or  any  of 
the  Other  Agreements  (as  those  terms  are 
defined  in  the  Asset  Purchase  Agreement), 
which  Seller  now  has.  ever  had  or  hereafter 
may  have  against  the  Buyer;  provided, 
however,  that  this  General  Release  shall  not 
release  any  party  from  its  obligations  under 
or  contemplated  by  the  Asset  Purchase 
Agreement  or  from  documents  required  by 
said  agreement  and  exchanged  at  Closing  of 
said  purchase,  including  but  not  limited  to 
Section  1.9  and  Section  6.1(c). 

Buyer  by  execution  of  this  Release  does 
release,  remise,  and  forever  discharge  Seller 
from  all  actions,  causes  of  action,  suits,  debt, 
controversies,  bonds,  bills,  covenants, 
agreements,  damages,  judgments,  claims  and 
demands  whatsoever,  as  such  may  relate  to 
the  relationship  of  Seller  and  Buyer  prior  to 
the  date  hereof  or  to  any  of  the  assets  sold 
or  conveyed  pursuant  to  the  Asset  Purchase 
Agreement,  or  to  any  rights  or  obligations 
under  the  Partnership  Agreement  or  any  of 
the  Other  Agreements  (as  those  terms  are 
defined  in  the  Asset  Purchase  Agreement), 
which  Buyer  now  has,  ever  had  or  hereafter 
may  have  against  the  Seller;  provided, 
however,  that  this  General  Release  shall  not 
release  any  party  from  its  obligations  under 


or  contemplated  by  the  Asset  Purchase 
Agreement  or  from  documents  required  by 
said  agreement  and  exchanged  at  Closing  of 
said  purchase,  including  but  not  limited  to 
Section  1.9  and  Section  6.1(c). 

The  parties  exclude  from  this  release  the 
following:  any  liability  and/or  damages 
which  arise  out  of  or  which  are  alleged  to 
arise  out  of  the  transportation  and  deposit  of 
refuse  to  landiTUs  within  the  areas  serviced 
by  Three  Rivers  Disposal,  Inc.,  during  the 
course  of  the  underlying  agreements.  Should 
any  such  claim  arise,  liability  and 
apportionment  thereof  (if  any)  shall  be 
determined  by  state  and  federal  law 
pertaining  to  liability  arising  from  the 
transportation  of  refuse  and  by  the 
underlying  documents  referenced  in  the 
Recitals  hereto. 

In  executing  this  General  Release,  each 
Releasor  acknowledges  that  he/she/they  have 
relief  on  their  own  judgment  and  that  of  their 
counsel  and  have  in  no  way  relied  on  or  been 
induced  by  any  representation,  statement,  act 
of  omission  to  act  by  any  Releasee. 

Each  Releasor  acknowledges  he  has  read 
and  understand  that  this  is  a  General  Release 
and  intend  to  be  legally  bound  by  it. 

Witness  the  execution  hereof  this  General 

Release  as  of  the day  of , 

1996. 

(Signature  Blocks  to  be  inserted  for  each 

party  indicating  name  of  party,  execution 

"by",  and  the  name  and  title  of  the  person 

signing) 

6.  Additional  Agreement  of  the  Parties 

Section  6.  f    Amendment  of 
Partnership  Agreement: 

(a)  Partners  and  Three  Rivers  shall 
execute  and  deliver  the  Amendment  to 
the  Partnership  Agreement  in  the  form 
attached  hereto  as  EXHIBIT  6.1, 
removing  Partners  as  general  and  a 
limited  partner  and  admitting  Three 
Rivers  as  general  and  a  limited  partner. 
Promptly  after  the  Time  of  Closing, 
Partners  and  Three  Rivers  shall  cause 
the  Certificate  of  Amendment  to  the 
Certificate  of  Limited  Partnership  to  be 
filed  with  the  Secretary  of  State  of  the 
State  of  Illinois.  Effective  as  of  March  1, 
1996,  the  rights  of  Partners  to  share  in 
the  revenues  of  JVCo.  with  respect  to 
solid  waste  collection,  transportation 
and  disposal  services  rendered  to  the 
Customer  Accounts  of  JVCo.  (the 
"Customer  Accounts")  shall  terminate. 

(b)  Effective  as  of  the  Time  of  Closing) 
the  Other  Agreements  and  the 
relationship  of  the  parties  thereuinder 
(except  as  specifically  set  forth  in  this 
Agreement)  are  hereby  terminated. 

(c)  The  parties  agree  that  nothing  in 
this  Agreement  shall  affect  or  impair  the 
rights  or  obligations  of  any  party  to  the 
Operating  Agreement  which  were 
intended  by  the  parties  thereto  to 
survive  the  termination  of  such 
agreement,  specifically  the  rights  and 
obligations  arising  under  Sections  6.1 
and  6.2  of  the  Operating  Agreement. 
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Section  6.2    Indemnification: 

(a)  Three  Rivers  and  Owner,  jointly 
and  severally,  agree  that  they  will 
defend,  indemnify  and  hold  Sellers  and 
their  affiliates  hannless  from  and 
against  any  and  all  indemnifiable 
damages  of  the  Sellers.  For  this  purpose, 
"indemnifiable  damages"  of  the  Sellers 
means  the  aggregate  of  all  expenses, 
losses,  costs,  deficiencies,  liabilities  and 
damages  (including  attorneys'  fees  and 
court  costs)  incurred  or  suffered  by  the 
Sellers  or  any  of  their  directors,  agents, 
employees  or  affiliates  or  their  affiliates' 
directors,  agents  or  employees,  as  a 
result  of  or  in  connection  with:  (i)  any 
inaccurate  representation  or  warranty 
made  by  Three  Rivers  or  Owner  in  or 
pursuant  to  this  Agreement,  (ii)  any 
default  in  the  performance  of  any  of  the 
covenants  or  agreements  made  by  Three 
Rivers  or  Owner  in  or  pursuant  to  this 
Agreement,  or  (iii)  any  occurrence,  act 
or  omission  of  Three  Rivers  or  any 
shareholder,  director,  officer,  employee, 
consultant  or  agent  of  Three  Rivers  or 
the  Owner  relating  to  the  provision  of 
services  to  the  Customer  Accounts 
which  occiured  prior  to  or  after  the 
Time  of  Closing,  and  causes  damage  to 
the  Sellers  or  its  affiliates. 

(b)  Sellers  agree  that  they  will  defend, 
indemnify  and  hold  Three  Rivers, 
Owner,  and  their  affiUates  hannless 
from  and  against  any  and  all 
indemnifiable  damages  of  Three  Rivers 
or  Owner.  For  this  purpose, 
"indemnifiable  damages"  of  Three 
Rivers  and  Owner  means  the  aggregate 
of  all  expenses,  losses,  costs, 
deficiencies,  liabilities  and  damages 
(including  attorneys'  fees  and  court 
costs)  incurred  or  suffered  by  Three 
Rivers,  Owner,  or  any  of  their  directors, 
agents,  employees  or  affiliates  or  thefr 
affiliates'  directors,  agents  or  employees, 
as  a  result  of  or  in  connection  vdth:  (i) 
any  inaccurate  representation  or 
warranty  made  by  the  Sellers  in  or 
pursuant  to  this  Agreement,  or  (ii)  any 
default  in  the  performance  of  any  of  the 
covenants  or  agreements  made  by  the 
Sellers  in  or  pursuant  to  this  Agreement. 

Section  6.3    Security  Interest:  Three 
Rivers  hereby  grants  to  Sellers  a  security 
interest  in  the  Customer  Accounts  and 
the  Equipment.  Three  Rivers  agrees  to 
deliver  to  Sellers  a  seciuity  agreement 
(in  the  form  attached  as  EXHIBIT  6.3)  to 
secure  Three  Rivers  obligations  under 
the  three  guaranteed  promissory  notes 
delivered  pursuant  to  Section  1.6(c), 
1.6(d)  and  1.6(e)  hereof.  Three  Rivers 
shall  further  execute  and  deliver  any 
documents  reasonably  requested  by 
Sellers  to  create  and/or  to  perfect  said 
seciirity  interest. 

Section  6.4    Execution  of  Further 
Documents:  From  and  after  the  Time  of 


Closing,  upon  the  reasonable  request  of 
Three  Rivers,  the  Sellers  shall  execute, 
acknowledge  and  deliver  all  such 
further  documents  as  may  be  required  to 
convey  and  transfer  to  and  vest  in  Three 
Rivers  the  right,  title  and  interest  in  the 
JVCo.  Interest,  and  as  may  be 
appropriate  otherwise  to  carry  out  the 
transactions  contemplated  by  this 
Agreement. 

Section  6.5    CMS  Billing  System : 
Sellers  will  make  the  CIMS  billing 
system  available  to  Three  Rivers  at 
current  pricing  until  Three  Rivers  is 
able  to  replace  such  billing  system, 
which  replacement  shall  be  no  later 
than  June  30, 1996.  If  Three  Rivers  is 
unable  to  replace  the  system  by  that 
time,  a  reasonable  extension  of  the  use 
of  the  system  shall  be  granted  by  Sellers 
at  ciurent  pricing.  All  computer 
equipment  utilized  in  connection 
therewith  will  be  returned  to  Sellers  at 
such  time  as  the  replacement  system  is 
operational.  Billings  shall  be  mailed  in 
a  timely  fashion  as  measured  by  the 
history  of  Three  Rivers'  billing. 

Section  6.6    This  Section  is  Deleted. 

Section  6.7    Covenant-Not-to- 
Compete:  The  Sellers,  jointly  and 
severally,  agree  and  warrant  as  set  out 
below.  As  further  consideration  for  this 
agreement  Sellers  have  obtained  the 
signature  to  this  covenant  not  to 
compete  of  Waste  Management  of 
Montana,  Inc.,  which  corporation,  by  its 
signature  hereto,  warrants  that  it  has 
received  good  and  sufficient 
consideration  for  the  execution  of  this 
covenant  not  to  compete.  For  purposes 
of  this  Section  6.7  and  no  other,  "Waste 
Management"  shall  refer  to  Waste 
Management  of  Colorado,  Inc.,  Waste 
Management  of  Montana,  Inc.,  and 
Waste  Management  Partners,  Inc. 

Waste  Management,  as  defined  above, 
agree  that  for  a  period  ending  the  earlier 
of  (i)  ten  years  from  and  after  the  Time 
of  Closing  and  (ii)  two  years  after  any 
sale  of  the  assets  of  or  "Three  Rivers' 
interest  in  the  business  of  JVCo.,  Waste 
Management,  neither  WMX 
Technologies,  Inc.,  (which  corporation 
is  not  a  party  to  this  agreement)  nor 
Waste  Management  as  defined  in  this    ' 
paragraph  will  engage  in  (as  an 
individual  or  as  a  stockholder,  trustee, 
partner,  financier,  agent,  employee  or 
representative  of  any  person,  finn, 
corporation  or  association),  or  have  any 
interest,  direct  or  indirect,  in  any 
business  in  competition  with  the 
business  of  JVCo.  and/or  Three  Rivers, 
as  that  business  is  constituted  at  the 
Time  of  Closing  (whether  or  not  such 
business  is  subsequently  carried  on  by 
Three  Rivers  or  by  any  successor  or 
subsequent  piurchaser  of  such  business), 
in  any  area  within  the  following 


Montana  counties:  Galatin  County, 
Madison  County,  Park  County, 
Broadwater  Coimty,  and  Sweetgrass 
Coimty;  provided  that  this  Covenant- 
Not-to-Compete  shall  not  prevent  the 
Sellers  from  acquiring  and  holding  not 
to  exceed  two  percent  (2%)  of  the 
outstanding  shares  of  any  corporation 
engaged  in  such  a  competitive  business, 
if  such  shares  are  available  to  the 
general  public  on  a  national  securities 
exchange.  In  the  event  of  a  breach  of  any 
covenant  contained  in  this  Section  6.7, 
Three  Rivers  shall  be  entided  to  an 
injunction  restraining  such  breach  in 
addition  to  any  other  remedies  provided 
by  law  or  equity. 

Section  6.8    Right  of  First  Refusal: 
Three  Rivers  and  Owner  hereby  grant  to 
the  Sellers  a  right  of  first  refusal  on  the 
business  or  shares  of  Three  Rivers  as 
follows: 

(a)  If  Three  rivers  or  Owner  desires 
within  ten  years  from  the  date  of  this 
agreement  to  accept  an  offer  to  purchase 
either  all  or  a  majority  of  the 
outstanding  capital  stock  of  Three 
Rivers  or  substantially  all  of  the  assets 
of  Three  Rivers  or  the  Purchased  Assets, 
Sellers  shall  have  a  first  right  of  refusal 
as  follows:  First,  Three  Rivers  shall 
deliver  to  Sellers  a  copy  of  the  offer  to 
sell  to  Sellers  on  the  same  terms  and 
conditions;  Second  Sellers  shall  have 
thirty  days  in  which  to  accept  said  offer 
upon  terms  equivalent  to  those  in  the 
said  offer;  Third,  providing  only  that 
Sellers  have  properly  exercised  their 
right  of  first  refusal  as  set  out  herein. 
Three  Rivers  shall  sell  to  Sellers  on  the 
terms  as  defined  in  this  paragraph. 
Upon  any  merger  of  Three  Rivers  with 
or  into  another  entity,  the  siuviving 
entity  shall  be  bound  by  the  provisions 
hereof.  Delivery  of  an  offer  to  Sellers 
shall  be  satisfied  by  certified  mail, 
return  receipt  requested,  to  the  address 
for  Sellers  set  out  in  section  8.6. 

(b)  ff  the  Sellers  exercise  their  right  of 
first  refusal  within  thirty  days  after  the 
delivery  of  such  offer,  payment  shall  be 
made  at  the  time  and  in  the  manner 
provided  for  in  the  offer.  If  the  Sellers 
do  not  accept  the  offer  within  thirty 
days  after  delivery  of  the  offer  to  the 
Sellers,  the  Sellers  shall  be  deemed  to 
have  rejected  the  offer  and  Three  Rivers 
may  then  enter  into  the  transaction 
described  in  the  offer  with  the  person  or 
persons  making  such  offer  during  the 
period  of  one  hundred  twenty  days  after 
the  receipt  thereof  upon  the  terms  and 
conditions  stated  therein.  If  Three 
Rivers  does  not  enter  into  the 
transaction  described  in  the  Offer 
within  such  one  hundred  twenty  day 
period,  the  foregoing  right  of  first  refusal 
shall  be  reinstated. 
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7.  Miscellaneous  Agreements 

Section  7. 1     The  Belgrade  Bond: 
There  is  presently  a  performance  bond 
for  the  Belgrade  contract,  which  bond 
has  been  obtained  through  Waste 
Management  and  which  was  obtained  at 
a  discounted  price  available  to  and 
obtained  by  Waste  Management  and 
Sellers.  Sellers  agree  that  said  bond  or 
renewal  thereof  shall  continue  for  a 
period  of  five  years  from  Closing.  Actual 
cost  of  the  bond  shall  be  paid  by  Three 
Rivers. 

Section  7.2    Manhattan  and  Three 
Forks  Performance  Bonds:  For  a  period 
not  to  exceed  five  years,  Sellers  and 
Waste  Management  shall  cooperate  in 
obtaining  a  discounted  price  for 
performance  bonds  obtained  for  the 
Manhattan  and  Three  Forks  contracts 
and  shall  do  so  in  the  same  manner  that 
renewal  cooperation  is  described  in 
Section  7.1. 

Section  7.3    National  Accounts: 
Three  Rivers  has  serviced  certain 
national  account  customers  of  Sellers 
and  Sellers'  affiliates  vdth  locations  in 
the  Montana  counties  contemplated  by 
Section  6.7.  WMI  Colorado  agrees  to 
notify  such  national  account  customers 
that  Sellers  are  no  longer  able  to  provide 
service  in  those  counties  and  to  suggest 
that  such  national  account  customers 
contract  directly  with  Three  Rivers. 
Immediately  upon  execution  of  this 
agreement,  Sellers  shall  make  said 
notification  in  writing  with  a  copy 
thereof  to  Three  Rivers. 

Section  7.4    Indemnity:  Owner  and 
Three  Rivers  shall  indemnify  and  hold 
Sellers  harmless  from  all  costs  and 
expenses  of  obtaining  bonds  under  this 
Part  7. 

Owner  and  Three  Rivers  shall  further 
indemnify  and  hold  Sellers  harmless 
from  all  liability,  costs  and  damages 
which  arise  out  of  the  existence  of  said 
bonds;  said  duty  of  indemnity  shall 
include  but  shall  not  be  limited  to 
providing  a  defense  for  Sellers  in  any 
litigation  on  said  bonds  and  paying  all 
of  the  following:  court  costs,  attorney 
fees  and  any  damages  ayvarded  against 
Sellers  in  such  litigation. 

8.  General  Provisions 

Section  8.1     Survival  of 
Representations  and  Warranties:  All  of 
the  representations  and  warranties  of 
the  parties  to  this  Agreement  shall 
survive  the  consummation  of  the 
transactions  contemplated  hereby. 

Section  8.2    Binding  Effect:  This 
Agreement  shall  be  binding  upon  and 
inaie  to  the  benefit  of  the  parties  and 
their  respective  successors  and  assigns. 

Section  8.3    Entire  Agreement:  This 
agreement  supersedes  any  and  all  other 


agreements,  oral  or  in  writing,  between 
the  parties  with  respect  to  the  subject  of 
this  agreement.  This  agreement  contains 
all  of  the  covenants  and  agreements 
between  the  parties  with  reference  to  its 
subject,  and  each  party  acknowledges 
that  no  representations,  inducement, 
promises  or  agreements  have  been  made 
by  or  on  behalf  of  any  party  except  those 
covenants  and  agreements  embodied  in 
writing  herein.  No  agreement,  statement 
or  promise  not  contained  herein  shall  be 
binding  or  valid. 

Section  8.4    Headings:  The 
descriptive  headings  in  this  Agreement 
are  inserted  for  convenience  only  and 
do  not  constitute  a  part  of  this 
Agreement. 

Section  8.5    Execution  in 
Counterparts:  This  Agreement  may  be 
executed  in  any  number  of  counterparts, 
each  of  which  shall  be  deemed  an 
original. 

Section  8.6    Notices:  Any  notice, 
request,  information  or  other  document 
to  be  given  hereunder  to  any  of  the 
parties  by  any  other  party  shall  be  in 
writing  and  hand  delivered,  sent  by 
certified  mail,  postage  prepaid,  or  by 
overnight  courier  service  as  follows: 

(a)  If  to  the  Sellers,  addressed  to  both: 

Waste  Management  Partners,  Inc.,  3003 
Butterfield  Road,  Oak  Brook,  Illinois 
60521,  Attn:  General  Coimsel 

Waste  Management  of  Colorado,  3900  S. 
Wadsworth  Blvd.,  Suite  800, 
Lakewood,  Colorado  80235,  Attn: 
General  Counsel 

(b)  If  to  Three  Rivers  or  Owner, 
addressed  to  both: 

Mr.  Jerrold  E.  Arbini,  Three  Rivers 
Disposal,  Inc.,  8600  Huffine  Lane, 
P.O.  Box  3588,  Bozeman,  MT  59772 

Richard  Scheuler,  Counsel  for  Three 
Rivers,  437  Washington  Street,  P.O. 
Box  8548,  Red  Bluff.  CA  96080 

Any  party  may  change  the  address  to 
which  notices  hereunder  are  to  be  sent 
to  it  by  giving  wrritten  notice  of  such 
change  of  address. 

Section  8. 7    Severability:  If  any 
provision  of  this  Agreement  is 
determined  to  be  illegal  or 
xmenforceable,  such  provision  will  be 
deemed  amended  to  the  extent 
necessary  to  conform  to  applicable  law 
or,  if  it  cannot  be  so  amended  without 
materiaUy  altering  the  intention  of  the 
parties,  it  will  be  deemed  stricken  and 
the  remainder  of  the  Agreement  will 
remain  in  full  force  and  effect. 

Section  8.8    Governing  Law:  This 
Agreement  shall  be  governed  by  and 
construed  in  accordance  with  the  laws 
of  the  State  of  Illinois  applicable  to 
contracts  made  and  to  be  performed 
therein. 


In  Witness  Whereof,  the  parties  hereto 
have  caused  this  Agreement  to  be  duly 
executed  as  of  the  day  and  year  first 
above  written. 

Waste  Management  Partners,  Inc. 

By:  

Name: 

Title:  

Waste  Management  of  Montana,  Inc. 

By:  Waste  Management  of  Montana.  Inc. 

Name:    

Vice  President 

Waste  Management  Partners  of  Bozeman. 
Ltd. 

By:  Waste  Management  Partners,  Inc. 

Name: 

Vice  President 

Waste  Management  of  Colorado,  Inc. 

By:  

Name:    

Title:  

Three  Rivers  Disposal.  Inc.,  of  Bozeman,  Ltd. 

By:  Jerrold  Arbini 
Name:  Jerrold  Arbini 
Title:  President 
Jerrold-  Arbini — Owner 

Section  8.8    Governing  Law:  This 
Agreement  shall  be  governed  by  and 
construed  in-accordance  with  the  laws 
of  the  State  of  Illinois  applicable  to 
contracts  made  and  to  be  performed 
therein. 

In  Witness  Whereof,  the  parties  hereto 
have  caused  this  Agreement  to  be  duly 
executed  as  of  the  day  and  year  first 
above  written. 
Waste  Management  Partners,  Inc. 

By: 
Name:  Robert  P.  Damico 
Tide:  Authorized  Signatory 

Waste  Management  of  Montana,  Inc. 

By:  Waste  Management  of  Montana,  Inc. 
Name:  Robert  P.  Damico,  President 

Waste  Management  Partners  of  Bozeman. 
Ltd. 

By: 
Waste  Management  Partners,  Inc.  General 

Partner 
Name:  Robert  P.  Damico,  Authorized 

Signatory 

Waste  Management  of  Colorado,  Inc. 

By: 
Name:  Robert  P.  Damico 
Title:  President 

Three  Rivers  Disposal,  Inc.,  of  Bozeman,  Ltd. 

By:  Jerrold  Arbini 
Name:  Jerrold  Arbini 
Title:  President 
Jerrold  Arbini — Owner 
James  M.  Kommers 
Daniel  J.  Roth 
Ralph  W.  Steele 
Kommers  &■  Roth,  Bridger  Professional 

Center,  517  South  22nd  Avenue,  Suite  5, 
Bozeman,  MT  59718.  (406)  587-7717 
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Attorneys  for  Plaintiffs 

Montana  Eighteenth  Judicial  District 
Court,  Gallatin  County 

[Cause  No.  DV98-266I 

Three  Rivers  Disposal,  Inc.,  a  Montana 
corporation  and  Jerrold  E.  Arbini, 
individually.  Plaintiffs,  v.  Waste 
Management  Partners,  Inc.,  a  Delaware 
corporation.  Waste  Management  Partners  of 
Bozeman,  Ltd.,  an  Illinois  Limited 
Partnership,  a/k/a  JVCo.,  Waste  Management 
of  Colorado,  Inc.,  a  Colorado  corporation; 
U.S.A.  Waste  Services,  Inc.,  d/b/a 
Customized  Services  of  Bozeman,  Montana, 
Harry  Ellis,  and  WMX  Technologies,  Inc.,  a/ 
k/a  Waste  Management,  Inc.,  Defendants. 

Motion  for  Preliminary  Injunction 

Plaintiffs,  Three  Rivers  Disposal,  Inc. 
and  Jerrold  E.  Arbini  (hereinafter  "Three 
Rivers"),  moved,  on  an  expedited  basis, 
for  a  preliminary  injunction  piirsuant  to 
MCA  §§27-19-'201(l)  and  (2).  The 
applicants  are  entitled  to  equitable  relief 
they  seek  to  enforce  a  restrictive 
covenant  not  to  compete  under  the 
terms  of  the  Asset  Pxirchase  Agreement 
dated  March  1,  1996.  Three  Rivers' 
request  for  equitable  relief  is 
appropriate  because  the  agreed  terms  of 
the  Asset  Purchase  Agreement,  Section 
6.7,  specifically  permits  the  applicant  to 
seek  specific  performance  in  the  form  of 
an  injunction  restraining  breach  of  the 
restrictive  covenants  in  the  agreement. 
No  other  remedy  would  be  adequate  at 
law  except  the  injunctive  relief  agreed 
to  by  the  parties  and  sought  by  Three 
Rivers  herein. 

Direct  competition  from  U.S.A.  Waste 
Services,  Inc.,  a  publicly  owned 
corporation  listed  on  the  New  York 
Stock  Exchange,  d/b/a  Customized 
Services,  Inc.,  will  and  has  irreparably 
damaged  Three  Rivers  through  the 
permanent  loss  of  its  customer  base 
within  its  entire  operating  area.  Sellers 
and  their  successors  in  interest,  because 
of  the  violation  of  the  agreement,  have, 
and  will  continue  to  have,  the  capacity 
to  access  proprietary  and  confidential 
information  regarding  Three  River 
Disposal,  Inc.'s  customer  lists,  rates,  and 
pricing  policies. 

The  restrictive  covenant  was 
obviously  intended  to  prevent  the 
sellers  and  any  successors  in  interest 
from  accessing  confidential  information 
such  as  the  rates  and  customers  being 
served  by  Three  Rivers.  It  is  irrefutable 
that  substantial  economic  impairment 
will  result  to  Three  Rivers  because 
Defendants  are  systematically 
sabotaging  Three  Rivers'  customer  base 
and  simultaneously  Three  Rivers  must 
service  its  debt  to  Defendants  under  the 
Asset  Purchase  Agreement.  The  court's 
failure  to  grant  specific  performance  in 
the  form  of  injunctive  relief  will  result 


in  doubly  punishing  Three  Rivers  and 
doubly  rewarding  the  Defendants  in 
their  breach  of  the  restrictive  covensmts. 

The  Plaintiffs  have  fully  and  fairly 
performed  all  conditions  precedent 
under  their  obligation  to  Defendant, 
MCA  §  27-1-416.  There  is  no  other 
adequate  remedy  but  injunctive  relief  to 
stop  the  substantial  economic 
impairment  to  Three  Rivers'  business 
wldch  has  and  will  continue  as  a  result 
of  Defendants'  breach  of  the  restrictive 
covenant. 

The  basis  for  this  motion  is  stated  in 
the  Verified  Complaint  concomitantly 
filed  in  support  of  this  request  for 
specific  performance,  which  Plaintiffs 
incorporate  herein  by  reference. 

Venue  is  proper  because  the  contract 
as  well  as  the  covenant  not  to  complete 
is  to  be  performed  in  Gallatin  County 
and  other  counties  in  the  State  of 
Montana.  MCA  §  25-2-121(l){b). 

The  relief  sought  by  this  motion  is  a 
preliminary  injunction  of  this  court 
which  prohibits  Defendants  from  doing 
business  as  Customized  Services  or 
under  any  assumed  business  name  or 
through  any  other  kind  or  type  of 
affiliation  by  which  they  continue  to 
control  or  operate  as  a  business  in 
violation  of  the  restrictive  covenant. 
Violation  of  the  covenant  not  to 
compete  commenced  on  or  about  July 
16,  1998,  and  the  aforementioned 
irreparable  economic  damage  will 
continue  until  an  order  of  this  coiut 
prohibits  the  violation  of  the  restrictive 
covenant  within  the  area  set  forth  in  the 
covenant.  If  there  was  ah  adequate 
remedy  at  law,  the  parties  would  never 
have  agreed  to  injunctive  relief  in  the 
Asset  Purchase  Agreement. 

Three  Rivers  must  seek  injunctive 
relief  to  prohibit  breach  of  the  restrictive 
covenant  for  the  reasons  set  forth  in  the 
Verified  Complaint  and  this  motion. 
The  Verified  Complaint  seeks  relief  for 
entry  of  a  permanent  order  enforcing  the 
restrictive  covenant  within  the  area  set 
forth  in  Section  6.7  of  the  Asset 
Purchase  Agreement. 

Pecuniary  compensation  will  not 
afford  adequate  relief  because  continued 
competition  will  not  only  result  in  the 
substantial  economic  impairment  to 
Three  Rivers'  business  but  also  will 
significantly  affect  their  ability  to 
service  their  debt  obligation  owed  to 
these  very  Defendants  arising  out  of  the 
Asset  Purchase  Agreement.  Three  Rivers 
has  in  the  past  and  will  presently  and 
in  the  future  be  able  to  service  all  of  the 
customers  of  U.S.A.  Waste,  Inc.,  d/b/a 
Customized  Services  if  this  court  grants 
the  injimctive  reUef  sought  by  Plaintiffs 
under  authority  of  MCA  §§27-19-102 
(1)  and  (2). 

Dated  this  26th  day  of  August,  1998. 


Kommers  &  Roth,  517  S.  22nd  Ave.,  Suite  5, 
Bozeman,  MT  59718-6842,  (406)  587-7717 

By:  Daniel  J.  Roth 
James  M.  Kommers 
Ralph  W.  Steele 

James  M.  Kommers 

Daniel  J.  Roth 

Ralph  W.  Steele 

Kommers  B-  Roth,  Bridget  Professional 

Center,  517  South  22nd  Avenue,  Suite  5, 
Bozeman,  MT  5718,  (406)  587-57717 

Attorneys  for  Plaintiffs 

Montana  Eighteenth  Judicial  District 
Court,  Gallatin  County 

(Cause  No.  DV98-266J 

Three  Rivers  Disposal,  Inc.,  a  Montana 
corporation  and  Jerrold  E.  Arbini, 
individually.  Plaintiffs,  v.  Waste 
Management  Partners,  Inc.,  a  Delaware 
corporation,  Waste  Management  Partners  of 
Bozeman,  Ltd.,  an  Illinois  Limited 
Partnership,  a/k/a  JVCo.,  Waste  Management 
of  Colorado,  Inc.,  a  Colorado  corporation; 
U.S.A.  Waste  Services,  Inc.,  d/b/a 
Customized  Services  of  Bozeman,  Montana, 
Harry  Ellis,  and  WMX  Technologies,  Inc., 
a/k/a  Waste  Management,  Inc.,  Defendants. 

Brief  in  Support  of  Motion  for 
Preliminary  Injunction 

The  Motion  for  Preliminary 
Injunction  is  seeking  equitable  relief 
based  on  a  breach  of  a  restrictive 
covenant  which  involves  the  sale  of 
assets  of  a  refuse  collection  business  in 
southwest  Montana,  including  Gallatin 
County.  The  Asset  Purchase  Agreement 
of  March  1, 1996,  contains  a  covenant 
not  to  compete  which  is  in  the  contract 
attached  to  the  Complaint  at  Section  6*.  7, 
pages  16  and  17.  The  covenant  not  to 
compete  states: 

Section  6.7    Covenant-Not-to-Compete: 
The  Sellers,  jointly  and  severally,  agree  and 
warrant  as  set  out  below.  As  further 
consideration  for  this  agreement  Sellers  have 
obtained  the  signature  to  this  covenant  not  to 
compete  of  Waste  Management  of  Montana, 
Inc.,  which  corporation  by  its  signature 
hereto,  warrants  that  it  has  received  good  and 
sufficient  consideration  for  the  execution  of 
this  covenant  not  to  compete.  For  purposes 
of  this  Section  6.7  and  no  other.  'Waste 
Management'  shall  refer  to  Waste 
Management  of  Colorado,  Inc.,  Waste 
Management  of  Montana,  Inc.,  and  Waste 
Management  Partners,  Inc. 

Waste  Management,  as  defined  above, 
agree  that  for  a  period  ending  the  earlier  of 
(I)  ten  years  from  and  after  the  Time  of 
Closing  and  (ii)  two  years  after  emy  sale  of  the 
assets  of  or  Three  Rivers'  interest  in  the 
business  JVCo.,  Waste  Management,  neither 
WMX  Technologies,  Inc.  (which  corporation 
is  not  a  party  to  this  agreement)  nor  Waste 
Management  as  defined  in  this  paragraph 
will  engage  in  (as  an  individual  or  as  a 
stockholder,  trustee,  partner,  financier,  agent, 
employee  or  representative  of  any  person, 
firm,  corporation  or  association),  or  have  any 
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interest,  direct  or  indirect,  in  any  business  in 
competition  with  the  business  of  IVCo.  and/ 
or  Three  Rivers,  as  that  business  is 
constituted  at  the  Time  of  Closing  (whether 
or  not  such  business  is  subsequently  carried 
on  by  Three  Rivers  or  by  any  successor  or 
subsequent  purchaser  of  such  business),  in 
any  area  within  the  following  Montana 
counties:  Gallatin  County,  Madison  County, 
Park  County,  Broadwater  County,  and 
Sweetgrass  County;  provided  that  this 
Covenanf-Not-to-Compete  shall  not  prevent 
the  Sellers  from  acquiring  and  holding  not  to 
exceed  two  percent  (2%)  of  the  outstanding 
shares  of  any  corporation  engaged  in  such  a 
competitive  business,  if  such  shares  are 
available  to  the  general  public  on  a  national 
securities  exchange.  In  the  event  of  a  breach 
of  any  covenant  contained  in  this  Section  6.7, 
Three  Rivers  shall  be  entitled  to  an 
injunction  restraining  such  breach  in 
addition  to  any  other  remedies  provided  by 
law  or  equity. 

A  preliminary  injunction  is 
appropriate  under  the  facts  of  this  case 
because  the  terms  of  the  contract 
satisfies  the  statutory  requirements  for 
specific  performance.  MCA  §  27-19- 
103(5)  prescribes  certain  injunctive 
actions  involving  breach  of  contract 
except  when  "the  performance  of  which 
would  not  be  specifically  enforced." 
[emphasis  added]  Further,  all  parties  to 
the  agreement  anticipated  injimctive 
relief  because  the  contract  states: 

In  the  event  of  a  breach  of  any  covenant 
contained  in  this  Section  6.7,  Three  Rivers 
shall  be  entitled  to  an  injunction  restraining 
such  breach  in  addition  to  any  other 
remedies  provided  by  law  or  equity. 

This  case  arises  out  of  a  violation  of 
Section  6.7  concerning  the  restrictive 
covenant  not  to  compete  contained  in 
the  Asset  Purchase  Agreement.  The 
Montana  Public  Service  Commission 
regulates  entry  of  carriers  into  the 
collection  of  solid  waste  but  its 
jurisdictional  authority  does  not 
encompass  the  rates  charged  by  refuse 
removal  companies.  See,  Rozel 
Corporation  v.  Department  of  Public 
Service  Regulation,  Public  Service 
Commission,  226  Mont.  237,  735  .2d 
282,  285  (1987). 

This  case  involves  two  refuse 
collection  businesses  which  hold  a 
common  carrier  certificate  issued  by  the 
Montana  Public  Service  Commission. 
MCA  §  27-19-203  permits  entry  of  a 
restraining  order  even  though  a  matter 
be  subject  to  Public  Service  Commission 
proceedings. 

The  Defendants  are  operating  contrary 
to  the  restrictive  covenants  of  the  Asset 
Purchase  Agreement  as  a  result  of  the 
acquisition  by  U.S.A.  Waste  Services, 
Inc.  of  all  of  the  remaining  Defendants 
on  or  after  July  16, 1998.  This 
acquisition  by  U.S.A.  Waste  Services, 
Inc.  residted  in  retaining  the  corporate 


name  of  Waste  Management,  Inc.  The 
acquisition  by  U.S.A.  Waste  Services, 
Inc.  of  Customized  Services,  which  is 
and  will  be  in  direct  competition  with 
Three  Rivers,  occiured  prior  to  July  16, 
1998. 

The  applicable  portions  of  MCA 
§§  27-19-201(1)  and  (2)  empowering 
the  court  to  enter  a  preliminary 
injunction  are  as  follows: 

27-19-201.  When  preliminary  itijimction 
may  be  granted.  An  injunction  order  may  be 
granted  in  the  following  cases: 

(1)  When  it  appears  that  the  applicant  is 
-entitled  to  the  relief  demanded  and  the  relief 

of  any  part  of  the  relief  consists  in  restraining 
the  commission  or  continuance  of  the  act 
complained  of,  either  for  a  limited  period  or 
perpetually; 

(2)  When  it  appears  that  the  commission  or 
continuance  of  some  act  during  the  litigation 
would  produce  a  great  or  irreparable  injury 
to  the  applicant; 

Plaintiffs  are  clearly  entitled  to  the 
relief  demanded  because  the  parties 
agreed  in  writing,  in  Section  6.7  of  the 
agreement,  to  specific  performance  and 
injimctive  relief.  In  addition, 
Defendants  have  failed  to  refuse  to 
acknowledge  the  cease  and  desist  letter 
served  upon  them  weeks  ago.  More 
importanUy,  the  Defendants'  have  and 
will  continue  to  have  illegal  access  to 
confidential  and  proprietary 
information  about  Three  Rivers' 
collection  operation.  This  permits 
defendants  to  continue  to  economically 
ravage  Plaintiffs'  disposal  business. 
Defendants  continued  operation  in 
violation  of  the  restrictive  covenant  not 
only  substantially  diminishes  gross 
revenues,  but  it  is  from  these  very 
revenues  Three  Rivers  is  required  to 
make  significant  monthly  payments  to 
service  the  substantial  debt  owed  to 
Defendants  as  a  result  of  the  Buy-Back 
Agreement.  Three  Rivers  has  no 
adequate  remedy  at  law  other  than  the 
immediate  remedy  of  injimctive  relief. 

The  injunctive  relief  bought  herein  is 
particularly  appropriate  under  the 
doctrine  of  specific  performance. 
Although  this  relief  is  not  allowed 
under  some  circumstances,  (see,  MCA 
§  27-19-103),  the  present  case  falls 
squarely  under  the  statutory  provision 
permitting  specific  performance  as  a 
remedy  because  the  parties  anticipated 
and  agreed  to  this  remedy  as  part  of  the 
consideration  in  their  agreement.  MCA 
§  27-1-411(4)  provides  in  part: 

Specific  performance  of  an  obligation 
may  be  compelled  when: 
***** 

(4)  it  has  been  expressly  agreed  in  writing, 
between  the  parties  to  the  contract,  that 
speciHc  performance  thereof  may  be  required 
by  either  party  or  that  damages  shall  not  be 
considered  adequate  relief. 


The  Montana  Supreme  Court  in 
Halcro  v.  Moon,  226  Mont.  121,  733 
P.2d  1305  (1987),  held  027-1-411(4) 
MCA  provides  that  "specific 
performance  may  be  compelled  when 
the  parties  to  a  contract  have  expressly 
agreed  in  writing  that  specific 
performance  shall  be  an  available 
remedy."  Id.  733  P.2d  1307. 

Additionally  authority  for  the  entry  of 
injunctive  relief  in  this  case  is  found  in 
Marco  and  Company  LLC.  v.  Deaconess/ 
Billings  Clinic  Health  System,  55  St. 
Rep.  91, 1998  WL  67544, 

Mont. P.2d , 

(February  12, 1998)  (opinion  not 
published,  copy  attached).  The  supreme 
court  found  the  district  court  in  error  for 
failure  to  follow  the  agreement  of  the 
parties  providing  for  injunctive  relief. 
The  Montana  Supreme  Court  affirmed 
and  followed  Maxted  v.  Barrett,  198 
Mont.  81,  86,643  P.2d  1161,  (1982).  in 
the  Marco  case  affirming  that  the 
Montana  court  will  enforce  specific 
enforcement  of  remedies  agreed  upon  by 
parties  in  written  agreements,  including, 
the  remedy  of  injunction. 

This  court  should  therefore  enter  the 
injunctive  relief  requested  at  the 
conclusion  of  the  hearing  on  the  Order 
to  Show  Cause  why  the  Motion  for 
Preliminary  Injunction  should  not  be 
granted. 

The  Defendants  are  entitled  to 
received  reasonable  notice  of  the  time 
and  place  of  the  making  of  tho 
application  for  this  order  requesting 
specific  performance.  MCA  §  27-19- 
301.  Plaintiffs  request  the  matter  be  set 
before  this  Court  on  an  expedited  basis. 
In  support  of  its  Motion  for  Preliminary 
Injunction,  the  Plaintiffs  will  offer  proof 
that  Defendants  are  and  vdll  be 
competing  in  direct  violation  of  the 
restrictive  covenant  set  forth  in  Section 
6.7  of  the  Asset  Purchase  Agreement. 

Respectfully  submitted  this  24th  day  of 
August,  1998. 
Kommers  &  Roth.  517  S.  22nd  Ave..  Suite  5. 

Bozeman.  MT  59718-6842.  (406)  587-7717 

By: 
James  M.  Kommers 
Daniel  J.  Roth 
Ralph  W.  Steele 

Certificate  of  Service 

I,  Anthony  E.  Harris,  hereby  certify 
that  on  August  27, 1999, 1  caused  copies 
of  the  foregoing  United  States's 
Certificate  of  Compliance  with 
Provisions  of  the  Antitrust  Procedures 
and  Penalties  Act  to  be  served  on 
plaintiffs — the  states  of  Ohio,  Arizona, 
California,  Colorado,  Florida,  Maryland, 
Michigan,  New  York,  Texas, 
Washington  and  Wisconsin,  and  the 
commonwealths  of  Kentucky  and 


53734 


Federal  Register / Vol.  64,  No.  191 /Monday.  October  4,  1999 /Notices 


Pennsylvania — and  defendants  USA 
Waste  Services,  Inc.,  Dome  Merger 
Subsidiary,  and  Waste  Management, 
Inc.,  by  mailing  a  copy  of  the  pleading 
first-class,  postage  prepaid,  to  a  duly 
authorized  legal  representative  of  those 
parties  as  follows: 

James  R.  Weiss,  Esquire,  Preston  Gates  Ellis 
&  Rouvelas  Meeds  LLP,  1735  New  York 
Avenue.  NW.  Washington.  DC  20006-8425 

Counsel  for  Defendants  USA  Waste  Services. 
Inc.  and  Dome  Merger  Subsidiary 

Neal  R.  Stoll,  Esquire,  Skadden,  Arps,  Slate, 
Meagher  &  Flom.  919  Third  Avenue,  New 
York.  NY  10022-3897 

Counsel  for  Defendant  Waste  Management, 
Inc. 

Doreen  C.  Johnson,  Assistant  Attorney 

General,  Chief,  Antitrust  Section,  Ohio  Bar 

No.  0024725, 
Mitchell  L.  Gentile,  Senior  Attorney,  Ohio 

Bar  No.  0022274 
Ohio  Attorney  General's  Office,  30  East 

Broad  Street,  16th  Floor,  Columbus,  OH 

43215 

Counsel  for  Plaintiff  State  of  Ohio 

Nancy  M.  Bonnell,  Assistant  Attorney 
General.  Antitrust  Unit,  Civil  Division, 
1275  West  Washington,  Phoenix,  AZ  85007 

Counsel  for  Plaintiff  State  of  Arizona 

Barbara  Motz,  Acting  Assistant  Attorney 

General 
Natalie  S.  Manzo,  Deputy  Attorney  General, 

Office  of  the  Attorney  General,  300  South 

Spring  Street,  Room  5212,  Los  Angeles,  CA 

90013 

Counsel  for  Plaintiff  State  of  California 

Jan  Michael  Zavislan,  First  Assistant 

Attorney  General 
Maria  E.  Berkenkotter,  Assistant  Attorney 

General,  State  Services  Building,  1525 

Sherman  Street,  5th  Floor,  Denver.  CO 

80203 

Counsel  for  Plaintiff  State  of  Colorado 

Lizabeth  A.  Leeds 

Douglas  L.  Kilby 

Assistant  Attorneys  General,  Antitrust 

Section.  PL-01,  The  Capitol,  Tallahassee, 

FL  32399-1050 

Counsel  for  Plaintiff  Stale  of  Florida 

David  R.  Vandeventer.  Assistant  Attorney 
General.  Consumer  Protection,  1024 
Capital  Center  Drive,  Frankfort,  KY  40601- 
8204 

Counsel  for  Plaintiff  Commonwealth  of 
Kentucky 

Ellen  S.  Cooper,  Assistant  Attorney  General, 

Chief,  Antitrust  Division 
John  R.  Tennis,  Assistant  Attorney  General. 
Office  of  the  Attorney  General,  200  St.  Paul 

Place,  Suite  17.  Baltimore,  MD  21202-2021 

Counsel  for  Plaintiff  State  of  Maryland 

Paul  F.  Novak.  Assistant  Attorney  General, 
Consumer  ProtectionTjivision,  Franchise/ 
Antitrust  Section.  P.O.  Box  30213,  Lansing, 
MI  48909 

Counsel  for  Plaintiff  State  of  Michigan 

Richard  E.  Grimm 


Kay  Taylor 

Assistant  Attorneys  General,  Antitrust 
Bureau,  Office  of  the  Attorneys  General, 
State  of  New  York,  120  Broadway,  Suite 
26-01,  New  York,  NY  10271 

Counsel  for  Plaintiff  State  of  New  York 

James  A.  Donahue,  III,  Chief  Deputy  Attorney 

General 
Garrett  F.  Gallia 
Terry  A.  Lupia 
Deputy  Attorneys  General,  14"'  Floor, 

Strawberry  Square,  Harrisburg,  PA  17120 

Counsel  for  Plaintiff  Commonwealth  of 
Pennsylvania 

Mark  Tobey   - 
Kim  Van  Winkle 

Assistant  Attorneys  General,  P.O.  Box  12548, 
Austin,  TX  78711-2548 

Counsel  for  Plaintiff  State  of  Texas 

Marta  Lowy,  Assistant  Attorney  General, 
Office  of  the  Attorney  General,  900  4th 
Avenue,  Suite  2000,  Seattle,  WA  98164- 
1012 

Counsel  for  Plaintiff  State  of  Washington 

Edwin  J.  Hughes,  Assistant  Attorney  General, 
Wisconsin  Department  of  Justice,  P.O.  Box 
7857,  Madison,  WI  53707-7857 

Counsel  for  Plaintiff  State  of  Wisconsin 
Anthony  E.  Harris,  Esquire, 
IlIinoisBarNo.  1133713,  U.S. Department 
of  Justice,  Antitrust  Division,  1401  H  Street, 
^[W,  Suite  3000,  Washington,  DC  20530.  (202) 
307-0924. 

[PR  Doc.  99-24882  Filed  10-1-99;  8:45  am] 

BNJJNG  CODE  4410-1 1-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  of  Information  Collection 
Under  Review:  Application  to  Replace 
Alien  Registration  Card. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1955.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  June  23, 1999  at 
64  FR  33519,  allowing  for  a  60-day 
public  comment  period.  No  comments 
were  received  by  the  INS  on  this 
proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  November  3, 
1999.  This  process  is  conducted  in 
accordance  with  5  CFR  1320  10. 


Written  comments  and/or  suggestions 
regarding  the  item;  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Stuart  Shapiro, 
Department  of  Justice  Desk  Officer, 
Room  10235,  Washington,  DC  20530; 
202-395-7316. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
fimction  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
CoUecti(Hi 

(1)  Type  of  Information  Collection: 
Revision  of  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  to  Replace  Alien 
Registration  Card. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-90.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Not-for-profit 
institutions.  The  information  collected 
will  be  used  by  the  INS  to  determine 
eligibility  for  an  initial  Alien 
Registration  Card,  or  to  replace  a 
previously  issued  card. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  410,799  responses  at  55 
minutes  (.916)  hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
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collection:  376,292  annual  burden 
hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response ''^ 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  reqiured 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Dated:  September  29, 1999. 

Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 

(FR  Doc.  99-25697  Filed  10-1-99;  8:45  am] 

BILUNa  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Comment  Request 

ACTION:  Request  0MB  emergency 
approval;  Liberian  Deferred  Enforced 
Departure  (DED)  Supplement  to  Form  I- 
765. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  an  emergency 
information  collection  request  (ICR) 
utilizing  emergency  review  procedures, 
to  the  Office  of  Management  and  Budget 
(0MB)  for  review  and  clearance  in 
accordance  with  section 
1320.13(a)(l)(ii)  and  (a)(2)(iii)  of  the 
Paperwork  Reduction  Act  of  1995.  The 
INS  has  determined  that  it  cannot 
reasonably  comply  with  the  normal 
clearance  procedures  under  this  part 
because  normal  clearance  procedures 
are  reasonably  likely  to  prevent  or 
disrupt  the  collection  of  information. 
INS  is  requesting  emergency  review 
from  0MB  of  this  information  collection 
to  ensiu«  compliance  with  Presidential 
Directive  dated  September  27, 1999  to 
defer  for  one  year  the  deportation  of 


certain  Liberians  present  in  the  United 
States  as  of  September  29. 1999. 
Therefore,  OMB  approval  has  been 
requested  by  September  29, 1999. 

If  granted,  the  emergency  approval  is 
only  valid  for  180  days.  ALL  comments 
and/or  questions  pertaining  to  this 
pending  request  for  emergency  approval 
MUST  be  directed  to  OMB,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Mr.  Stuart  Shapiro,  202-395- 
7316,  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503. 
Comments  regarding  the  emergency 
submission  of  this  information 
collection  may  also  be  submitted  via 
facsimile  to  Mr.  Shapiro  at  202-395- 
6974. 

Ehiring  the  first  60  days  of  this  same 
period,  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  Dm-ing  the  regular  review 
period,  the  INS  requests  written 
comments  and  suggestions  from  the 
public  and  affected  agencies  concerning 
this  information  collection.  Comments 
are  encouraged  and  will  be  accepted 
until  December  3, 1999.  Diuing  the  60- 
day  regular  review,  ALL  comments  and 
suggestions,  or  questions  regarding 
additional  information,  to  include 
obtaining  a  copy  of  the  information 
collection  instrument  with  instructions, 
should  be  directed  to  Mr.  Richard  A. 
Sloan,  202-514-3291,  Director,  Policy 
Directives  and  Instructions  Branch, 
Immigration  and  Naturalization  Service, 
U.S.  Department  of  Justice,  Room  5307, 
425  I  Street,  NW.,  Washington,  DC 
20536.  Written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  should  address 
one  or  more  of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  wrill  have 
practical  utility; 

(2)  Evaluate  the  acciuBcy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 


(1)  Type  of  Information  Collection: 
Reinstatement  with  change  of 
previously  approved  collection. 

(2)  Title  of  the  Form/Collection: 
Liberian  Deferred  Enforced  Departure 
(DED)  Supplement  to  Form  1-765. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  I-765D.  Office  of 
Examinations,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  The  data  collected  on  this 
form  is  used  by  the  INS  to  determine 
eligibility  for  the  requested  benefit, 
pursuant  to  the  requirements  of  the 
Presidential  Order.  The  data  will  enable 
adjudication  officers  to  adjudicate  the 
underlying  benefit  without  the  need  of 
requiring  individual  interviews  in  local 
INS  offices  on  the  majority  of 
applications 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  15,000  responses  at  60  minutes 
(1  hour)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  mith  the 
collection:  15,000  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center. 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Dated:  September  28. 1999. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  Department  of 
Justice.  Immigration  and  Naturalization 
Serv  ce. 

[FR  Doc.  99-25698  Filed  10-1-99;  8:45  am] 

BILUNG  CODE  441&-10-« 


DEPARTMENT  OF  JUSTICE 
National  Institute  of  Justice 

[OJP(NU)-1251] 
RIN1121-ZB85 

Announcement  of  ttte  Availability  of 
the  National  Institute  of  Justice  Office 
of  Research  and  Evaluation  2000 
Solicitation  for  Investigator-initiated 
Research 

agency:  Office  of  Justice  Programs, 

National  Institute  of  Justice  (NIJ), 

Justice. 

action:  Notice  of  solicitation. 

summary:  Announcement  of  the 
availability  of  the  National  Institute  of 
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Justice  Office  of  Research  and 
Evaluation  2000  Solicitation  for 
Investigator-Initiated  Research. 
DATES:  Proposals  must  be  received  by 
close  of  business  Tuesday.  January  18, 
2000. 

ADDRESSES:  National  Institute  of  Justice, 
810  Seventh  Street,  NW,  Washington, 
DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  solicitation,  please  call 
NCJRS  1-800-851-3420.  For  general 
information  about  application 
procedures  for  solicitations,  please  call 
the  U.S.  Department  of  Justice  Response 
Center  1-800-421-6770. 
SUPPLEMENTARY  INFORMATION: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  Sections  201-203,  as 
amended,  42  U.S.C.  3721-23  (1994). 

Background 

In  this  solicitation,  NIJ  invites 
applicants  to  submit  proposals  that  will 
help  the  Institute  ad(h«ss  five  general 
themes  related  to  the  NIJ  mission.  This 
solicitation  specifically  requests 
proposals  in  topical  areas  that  are  not 
covered  by  other  NIJ  solicitations. 
Wherever  possible,  applicants  interested 
in  conducting  research  on  such  topics  as 
violence  against  women  or  science  and 
technology  development  should  apply 
to  directed  solicitations  targeting  these 
particular  areas  of  research. 

Under  this  investigator-initiated 
program,  applicants  may  submit 
proposals  to  explore  a  wide  range  of 
research  and  evaluation  topics  relevant 
to  criminal  justice  policy  or  practice, 
supporting  NIJ's  broad  portfolio  of  both 
basic  and  applied  studies.  While  the 
Institute's  specific  research  and 
development  interests  are  constantly 
evolving  in  response  to  the  need&  of  the 
field,  the  following  five  broad  criminal 
justice  areas  are  current  NIJ  priorities: 
rethinking  justice  and  the  processes  that 
create  just  communities;  understanding 
the  nexus  between  crime  and  its  social 
context;  breaking  the  cycle  of  crime  by 
testing  research-based  interventions; 
creating  the  tools,  evaluating  new  and 
transferable  techniques  and  procedures 
for  improving  the  effectiveness  and 
efficiency  of  the  criminal  justice  system; 
and  expanding  the  horizons,  moving 
beyond  traditional  definitions  of  crime 
and  criminal  relationships. 

Interested  organizations  should  call 
the  National  Criminal  Justice  Reference 
Service  (NCJRS)  at  1-800-851-3420  to 
obtain  a  copy  of  "Office  of  Research  and 
Evaluation  2000  Solicitation  for 
Investigator-Initiated  Research"  (refer  to 


dociiment  no.  SL000385).  For  World 
Wide  Web  access,  connect  to  either  NIJ 
at  http://www.ojp.usdoj.gov/nij/ 
funding.htm,  or  the  NCJRS  Justice 
Information  Center  at  http:// 
www.ncjrs.org/fedgrant.htm#nij. 

Dated:  September  29, 1999. 
Jeremy  Travis, 

Director,  National  Institute  of  Justice. 
[FR  Doc.  99-25702  Filed  10-1-99;  8:45  am] 

BILUNO  CODE  4410-18-l> 


DEPARTMENT  OF  LABOR 

Pension  and  Weffara  Benefits 
Administration 

[Prohibited  Transaction  Exemption  99-38; 
Exemption  Application  No.  D-10621,  at  al.] 

Grant  of  Individual  Exemptions;  MICO, 
Inc.  (MICO),  et  al. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Seciuity  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptioq^  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 


exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  vnth  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32836, 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are  . 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

MICO,  Inc.  (NflCO)  Located  in  North 
Mankato,  Minnesota 

[Prohibited  Transaction  Exemption  99-38; 
Exemption  Application  Number  D-106211 

Exemption 

-The  restrictions  of  sections  406(a), 
406(b)(1)  and  (2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  sale  (the 
Sale)  of  a  certain  parcel  of  unimproved 
real  property  (the  Property)  from  the 
MICO,  Inc.  Profit  Sharing  Plan  (the 
Plan)  to  MICO,  a  party  in  interest  and 
disqualified  person  with  respect  to  the 
Plan,  provided  that  the  following 
conditions  are  met: 

(a)  The  terms  and  conditions  of  the 
Sale  are  at  least  as  favorable  to  the  Plan 
as  those  obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party; 

(b)  MICO  purchases  the  Property  for 
$362,000,  which  represents  the 
Property's  current  fair  market  value  as 
determined  by  a  qualified,  independent 
appraiser; 

(c)  MICO  additionally  pays  to  the  Plan 
a  premium  of  $36,200,  as  determined  by 
a  qualified,  independent  appraiser,  due 
to  MICO's  ownership  of  improved  real 
property  which  is  located  adjacent  to 
the  Property; 

(d)  The  Sale  is  a  one-time  transaction 
for  cash;  and 

(e)  The  Plan  pays  no  fees  or 
commissions  in  connection  with  the 
Sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting 
this  exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  May 
27, 1999  at  64  FR  28835. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Christopher  Motta  of  the  Department, 
telephone  (202)  219-8881  (This  is  not  a 
toll-free  number). 
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Fleet  Bank  (RI),  National  Assoination 
(Fleet) 

Located  in  Providence,  Rhode  Island 

[Prohibited  Transaction  Exemption  99-39; 

Exemption  Application  No.  D-10643] 

Exemption 

Section  I — ^Transactions 

A.  Effective  August  11, 1999,  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act  and  the  taxes  imposed  by 
section  4975(a)  and  (b)  of  the  Code,  by 
reason  of  section  4975(c)(1)(A)  through 
(D)  of  the  Code,  shall  not  apply  to  the 
following  transactions  involving  trusts 
and  certificates  evidencing  interests 
therein: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  trust,  the  sponsor  or  an  underwriter 
and  an  employee  benefit  plan  subject  to 
the  Act  or  section  4975  of  the  Code  (a 
plan)  when  the  sponsor,  servicer,  trustee 
or  insurer  of  a  trust,  the  underwriter  of 
the  certificates  representing  an  interest 
in  the  trust,  or  an  obligor  is  a  party  in 
interest  with  respect  to  such  plan; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  piusuant 
to  Section  I.A.{1)  or  (2). 

Notwithstanding  the  foregoing. 
Section  LA.  does  not  provide  an 
exemption  from  the  restrictions  of 
sections  406(a)(1)(E),  406(a)(2)  and  407 
for  the  acquisition  or  holding  of  a 
certificate  on  behalf  of  an  Excluded 
Plan,  as  defined  in  Section  III.K.  below, 
by  any  person  who.  has  discretionary 
authority  or  renders  investment  advice 
with  respect  to  the  assets  of  the 
Excluded  Plan  that  are  invested  in 
certificates. ' 

B.  Effective  August  11,  1999,  the 
restrictions  of  sections  406(b)(1)  and 
406(b)(2)  of  the  Act  and  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code,  by  reason  of  section 
4975(c)(1)(E)  of  the  Code,  shall  not 
apply  to: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  trust,  the  sponsor  or  an  imderwriter 
and  a  plan  when  the  person  who  has 
discretionary  authority  or  renders 
investment  advice  vfiih  respect  to  the 
investment  of  plan  assets  in  the 


certificates  is  (a)  an  obligor  with  respect 
to  receivables  contained  in  the  trust 
constituting  0.5  percent  or  less  of  the 
fair  market  value  of  the  aggregate 
undivided  interest  in  the  trust  allocated 
to  the  certificates  of  the  relevant  series, 
or  (b)  an  affiliate  of  a  person  described 
in  (a);  if 

(i)  The  plan  is  not  an  Excluded  Plan; 

(ii)  Solely  in  the  case  of  an  acquisition 
of  certificates  in  cormection  with  the 
initial  issuance  of  the  certificates,  at 
least  50  percent  of  each  class  of 
certificates  in  which  plans  have 
invested  is  acquired  by  persons 
independent  of  the  members  of  the 
Restricted  Group,  as  defined  in  Section 
ni.L.,  and  at  least  50  percent  of  the 
aggregate  undivided  interest  in  the  trust 
allocated  to  the  certificates  of  a  series  is 
acquired  by  persons  independent  of  the 
Restricted  Group; 

(iii)  A  plan's  investment  in  each  class 
of  certificates  of  a  series  does  not  exceed 
25  percent  of  all  of  the  certificates  of 
that  class  outstanding  at  the  time  of  the 
acquisition; 

(iv)  Immediately  after  the  acquisition 
of  the  certificates,  no  more  than  25 
percent  of  the  assets  of  a  plan  with 
respect  to  which  the  person  has 
discretionary  authority  or  renders 
investment  advice  is  invested  in 
certificates  representing  the  aggregate 
undivided  interest  in  a  trust  allocated  to 
the  certificates  of  a  series  and 
containing  receivables  sold  or  serviced 
by  the  same  entity;  ^  and 

(v)  Immediately  after  the  acquisition 
of  the  certificates,  no  more  than  25 
percent  of  the  assets  of  a  plan  with 
respect  to  which  the  person  has 
discretionary  authority  or  renders 
investment  advice  is  invested  in 
certificates  representing  an  interest  in 
the  trust,  or  trusts  containing 
receivables  sold  or  serviced  by  the  same 
entity.  For  purposes  of  paragraphs 
B.(l)(iv)  and  B.(l)(v)  only,  an  entity 
shall  not  be  considered  to  service 
receivables  contained  in  a  trust  if  it  is 
merely  a  subservicer  of  that  trust; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates,  provided  that  conditions  set 
forth  in  Section  I.  B.(l)(i)  and  (iii) 
through  (v)  are  met;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  piu-suant 
to  Section  I.B.(l)  or  (2). 


C.  Effective  August  11, 1999,  the 
restrictions  of  sections  406(a),  406(b) 
and  407(a)  of  the  Act  and  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code,  by  reason  of  section  4975(c) 
of  the  Code,  shall  not  apply  to 
transactions  in  connection  with  the 
servicing,  management  and  operation  of 
a  trust,  including  reassigning 
receivables  to  the  sponsor,  removing 
from  the  trust  receivables  in  accoimts 
previously  designated  to  the  trust, 
changing  the  underlying  terms  of 
accounts  designated  to  the  trust,  adding 
new  receivables  to  the  trust,  designating 
new  accounts  to  the  trust,  the  retention 
of  a  retained  interest  by  the  sponsor  in 
■  the  receivables,  the  exercise  of  the  right 
to  cause  the  commencement  of 
amortization  of  the  principal  amount  of 
the  certificates,  or  the  use  of  any  eligible 
swap  transactions,  provided  that: 

(1)  Such  transactions  are  carried  out 
in  accordance  with  the  terms  of  a 
binding  pooling  and  servicing 
agreement; 

(2)  The  pooling  and  servicing 
agreement  is  provided  to,  or  described 
in  all  material  respects  in  the  prospectus 
or  private  placement  memorandimi 
provided  to,  investing  plans  before  they 
purchase  certificates  issued  by  the 
trust;  ^ 

(3)  The  addition  of  new  receivables  or 
designation  of  new  accoimts,  or  the 
removal  of  receivables  in  previously- 
designated  accounts,  meets  the  terms 
and  conditions  for  such  additions, 
designations  or  removals  as  are 
described  in  the  prospectus  or  private 
placement  memorandum  for  such 
certificates,  which  terms  and  conditions 
have  been  approved  by  Standard  & 
Poor's  Ratings  Services,  Moody's 
Investors  Service.  Inc.,  Duff  &  Phelps 
Credit  Rating  Co.,  or  Fitch  IBCA,  tac,  or 
their  successors  (collectively,  the  Rating 
Agencies),  and  does  not  result  in  the 
certificates  receiving  a  lower  credit 
rating  from  the  Rating  Agencies  than  the 
then  current  rating  of  the  certificates; 
and 

(4)  The  series  of  which  the  certificates 
are  a  part  will  be  subject  to  an 
"Economic  Pay  Out  Event"  (as  defined 
in  Section  III.BB.),  which  is  set  forth  in 


<  Section  I.A.  provides  no  relief  from  sections 
406(a)(1)(E).  406(a)(2)  and  407  for  any  person 
rendering  investment  advice  to  an  Excluded  Plan 
within  the  meaning  of  section  3(21)(A)(ii)  and 
regulation  29  CFR  2510.3-21(c). 


^  For  purposes  of  this  exemption,  each  plan 
participating  in  a  commingled  fund  (such  as  a  bank 
collective  trust  fund  or  insurance  company  pooled 
separate  account)  shall  be  considered  to  own  the 
same  proportionate  undivided  interest  in  each  asset 
of  the  commingled  fund  as  its  proportionate  interest 
in  the  total  assets  of  the  commingled  fund  as 
calculated  on  the  most  recent  preceding  valuation 
date  of  the  fund. 


'  In  the  case  of  a  private  placement 
memorandum,  such  memorandum  must  contain 
substantially  the  same  information  that  would  be 
disclosed  in  a  prospectus  if  the  offering  of  the 
certificates  were  made  in  a  registered  public 
offering  under  the  Securities  Act  of  1933.  In  the 
Department's  view,  the  private  placement 
memorandum  must  contain  sufficient  information 
ta  permit  plan  fiduciaries  to  make  informed 
investment  decisions.  For  purposes  of  this 
exemption,  all  references  to  "prospectus"  include 
any  related  supplement  thereto,  and  any  documents 
incorporated  by  reference  therein,  pursuant  to 
which  certificates  are  offered  to  investors. 
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the  pooling  and  servicing  agreement  and 
described  in  the  prospectus  or  private 
placement  memorandum  associated 
with  the  series,  the  occurrence  of  which 
will  cause  any  revolving  period, 
scheduled  amortization  period  or 
scheduled  accujnulation  period 
applicable  to  the  certificates  to  end,  and 
principal  collections  to  be  applied  to 
monthly  payments  of  principal  to,  or  the 
accumulation  of  principal  for  the  benefit 
of,  the  certificateholders  of  such  series 
until  the  earlier  of  payment  in  full  of  the 
outstanding  principal  amount  of  the 
certificates  of  such  series  or  the  series 
termination  date  specified  in  the 
prospectus  or  private  placement 
memorandum. 

Notwithstanding  the  foregoing. 
Section  I.C.  does  not  provide  an 
exemption  from  the  restrictions  of 
section  406(b)  of  the  Act,  or  from  the 
taxes  imposed  under  section  4975(a) 
and  (b)  of  the  Code,  by  reason  of  section 
4975(c)(1)(E)  or  (F)  of  the  Code,  for  the 
receipt  of  a  fee  by  the  servicer  of  the 
trust,  in  connection  with  the  servicing 
of  the  receivables  and  the  operation  of 
the  trust,  from  a  person  other  than  the 
trustee  or  sponsor,  unless  such  fee 
constitutes  a  "qualified  administrative 
fee"  as  defined  in  Section  m.U,  below. 

D.  Effective  August  11, 1999,  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act  and  the  taxes  imposed  by 
sections  4975(a)  and  (b)  of  the  Code,  by 
reason  of  sections  4975(c)(1)(A)  through 
(D)  of  the  Code,  shall  not  apply  to  any 
transaction  to  which  those  restrictions 
or  taxes  would  otherwise  apply  merely 
because  a  person  is  deemed  to  be  a  party 
in  interest  or  disqualified  person 
(including  a  fiduciary)  with  respect  to  a 
plan  by  virtue  of  providing  services  to 
the  plan  (or  by  virtue  of  having  a 
relationship  to  such  service  provider  as 
described  in  section  3(14)(F),  (G),  (H)  or 
(I)  of  the  Act  or  section  4975(e)(2)(F), 
(G),  (H)  or  (I)  of  the  Code),  solely 
because  of  the  plan's  ownership  of 
certificates. 

Section  II — General  Conditions 

A.  The  relief  provided  under  Section 
I  will  be  available  only  if  the  following 
conditions  are  met: 

(1)  The  acquisition  of  certificates  by  a 
plan  is  on  terms  (including  the 
certificate  price)  that  are  at  least  as 
favorable  to  the  plan  as  such  terms 
would  be  in  an  arm's-length  transaction 
with  an  iinrelated  party; 

(2)  The  rights  and  interests  evidenced 
by  the  certificates  are  not  subordinated 
to  the  rights  and  interests  evidenced  by 
other  certificates  of  the  same  trust; 

(3)  The  certificates  acquired  by  the 
plan  have  received  a  rating  at  the  time 
of  such  acquisition  that  is  either:  (i)  In 


one  of  the  two  highest  generic  rating 
categories  fi-om  any  one  of  the  Rating 
Agencies;  or  (ii)  for  certificates  with  a 
duration  of  one  year  or  less,  the  highest 
short-term  generic  rating  category  from 
any  one  of  the  Rating  Agencies; 
provided  that,  notwithstanding  such 
ratings,  this  exemption  shall  apply  to  a 
particular  class  of  certificates  only  if 
such  class  (an  Exempt  Class)  is  at  the 
time  of  such  acquisition  part  of  a  series 
in  which  credit  support  is  provided  to 
the  Exempt  Class  through  a  senior- 
subordinated  series  structure  or  other 
form  of  third-party  credit  support 
which,  at  a  minimum,  represents  five  (5) 
percent  of  the  outstanding  principal 
balance  of  certificates  issued  for  the 
Exempt  Class,  so  that  an  investor  in  the 
Exempt  Class  will  not  bear  the  initial 
risk  of  loss; 

(4)  The  trustee  is  not  an  affiliate  of 
any  other  member  of  the  Restricted 
Group.  However,  the  trustee  shall  not  be 
considered  to  be  an  affiliate  of  a  servicer 
solely  because  the  trustee  has  succeeded 
to  the  rights  and  responsibilities  of  the 
servicer  pursuant  to  the  terms  of  a 
pooling  and  servicing  agreement 
providing  for  such  succession  upon  the 
occurrence  of  one  or  more  events  of 
default  by  the  servicer; 

(5)  The  sum  of  all  payments  made  to 
and  retained  by  the  underwriters  in 
connection  with  the  distribution  or 
placement  of  certificates  represents  not 
more  than  reasonable  compensation  for 
imderwriting  or  placing  the  certificates; 
the  consideration  received  by  the 
sponsor  as  a  consequence  of  the 
assigrunent  of  receivables  (or  interests 
therein)  to  the  trust,  to  the  extent 
allocable  to  the  class  of  certificates 
purchased  by  a  plan,  represents  not 
more  than  the  fair  market  value  of  such 
receivables  (or  interests);  and  the  simi  of 
all  pa)mients  made  to  and  retained  by 
the  servicer,  to  the  extent  allocable  to 
the  class  of  certificates  purchased  by  a 
plan,  represents  not  more  than 
reasonable  compensation  for  the 
servicer's  services  imder  the  pooling 
and  servicing  agreement  and 
reimbursement  of  the  servicer's 
reasonable  expenses  in  connection 
therewith; 

(6)  The  plan  investing  in  such 
certificates  is  an  "accredited  investor" 
as  defined  in  Rule  501(a)(1)  of 
Regulation  D  of  the  Securities  and 
Exchange  Commission  (SEC)  under  the 
Securities  Act  of  1933; 

(7)  The  trustee  of  the  trust  is  a 
substantial  financial  institution  or  trust 
company  experienced  in  trust  activities 
and  is  familiar  with  its  duties, 
responsibilities,  and  liabilities  as  a 
fiduciary  under  the  Act  (i.e.  ERISA).  . 
The  trustee,  as  the  legal  owner  of,  or 


holder  of  a  perfected  security  interest  in, 
the  receivables  in  the  trust,  enforces  all 
the  rights  created  in  favor  of 
certificateholders  of  such  trust, 
including  plans; 

(8)  Prior  to  the  issuance  by  the  trust 
of  any  new  series,  confirmation  is 
received  from  the  Rating  Agencies  that 
such  issuance  will  not  result  in  the 
reduction  or  withdrawal  of  the  then 
current  rating  of  the  certificates  held  by 
any  plan  pursuant  to  this  exemption; 

(9)  To  protect  against  fraud, 
chargebacks  or  other  dilution  of  the 
receivables  in  the  trust,  the  pooling  and 
servicing  agreement  and  the  Rating 
Agencies  require  the  sponsor  to 
maintain  a  seller  interest  of  not  less  than 
two  (2)  percent  of  the  principal  balance 
of  the  receivables  contained  in  the  trust; 

(10)  Each  receivable  added  to  a  trust 
is  an  eligible  receivable,  based  on  , 
criteria  of  the  relevant  Rating 
Agency(ies)  and  as  specified  in  the 
pooling  and  servicing  agreement.  The 
pooling  and  servicing  agreement 
requires  that  any  change  in  the  terms  of 
the  cardholder  agreements  must  be 
made  applicable  to  the  comparable 
segment  of  accounts  owned  or  serviced 
by  the  sponsor  which  are  part  of  the 
same  program  or  have  the  same  or 
substantially  similar  characteristics; 

(11)  The  pooling  and  servicing 
agreement  limits  the  number  of  the 
sponsor's  newly  originated  accoimts  to 
be  designated  to  the  trust,  unless  the 
Rating  Agencies  otherwise  consent  in 
writing,  to  the  following:  (i)  with  respect 
to  any  consecutive  three-month  period 
commencing  in  January,  April,  July  and 
October  of  each  calendar  year,  15 
percent  of  the  number  of  existing 
accoimts  designated  to  the  trust  as  of  the 
first  day  of  the  calendar  year  during 
which  such  monthly  period 
commenced,  and  (ii)  with  respect  to  any 
calendar  year,  20  percent  of  the  number 
of  existing  accounts  designated  to  the 
trust  as  of  the  first  day  of  such  calendar 
year; 

(12)  The  pooling  and  servicing 
agreement  requires  the  sponsor  to 
deliver  an  opinion  of  counsel 
confirming  Ae  validity  and  perfection 
of  each  transfer  of  receivables  in  newly 
originated  accounts  to  the  trust  for  each 
interim  addition; 

(13)  The  pooling  and  servicing 
agreement  requires  the  sponsor  and  the 
trustee  to  receive  confirmation  from  a 
Rating  Agency  that  no  Ratings  Effect 
will  result  from  (i)  a  Required  Addition 
(as  defined  in  Section  in.MM.)  in  excess 
of  the  limits  in  paragraph  B.(ll)  above, 
or  (ii)  any  Restricted  Additions  (as 
defined  in  Section  III.NN.); 

(14)  If  a  particular  class  of  certificates 
held  by  any  plan  involves  a  Ratings 
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Dependent  or  Non-Ratings  Dependent 
Swap  entered  into  by  the  trust,  then 
each  particidar  swap  transaction 
relating  to  such  certificates: 

(a)  shall  be  an  Eligible  Swap; 

(b)  shall  be  with  an  Eligible  Swap 
Counterparty; 

(c)  in  the  case  of  a  Ratings  Dependent 
Swap,  shall  include  as  an  early  payout 
event,  as  specified  in  the  pooling  and 
servicing  agreement,  the  withdrawal  or 
reduction  by  any  Rating  Agency  of  the 
swap  counterparty's  credit  rating  below 
a  level  specified  by  the  Rating  Agency 
where  the  servicer  (as  agent  for  the 
trustee)  has  failed,  for  a  specified  period 
after  such  rating  withdrawal  or 
reduction,  to  meet  its  obligation  imder 
the  pooling  and  servicing  agreement  to: 

(ij  obtain  a  replacement  swap 
agreement  with  an  Eligible  Swap 
Counterparty  which  is  acceptable  to  the 
Rating  Agency  and  the  terms  of  which 
are  substantially  the  same  as  the  current 
swap  agreement  (at  which  time  the 
earlier  swap  agreement  shall  terminate); 
or 

(ii)  cause  the  swap  coimterparty  to 
establish  any  coUateralization  or  other 
arrangement  satisfactory  to  the  Rating 
Agency  such  that  the  then  current  rating 
by  the  Rating  Agency  of  the  particular 
class  of  certificates  will  not  be 
withdrawn  or  reduced; 

(d)  in  the  case  of  a  Non-Ratings 
Dependent  Swap,  shall  provide  that,  if 
the  credit  rating  of  the  swap 
counterparty  is  withdrawn  or  reduced 
below  the  lowest  level  specified  in 
Section  ni.n.  hereof,  the  servicer,  as 
agent  for  the  trustee,  shall  within  a 
specified  period  after  such  rating 
withdrawal  or  reduction: 

(i)  obtain  a  replacement  swap 
agreement  with  an  Eligible  Swap 
Counterparty,  the  terms  of  which  are 
substantially  the  same  as  the  current 
swap  agreement  (at  which  time  the 
earlier  swap  agreement  shall  terminate); 
or 

(ii)  cause  the  swap  coimterparty  to 
post  collateral  with  the  trustee  of  the 
trust  in  an  amount  equal  to  all  payments 
owed  by  the  coimterparty  if  the  swap 
transaction  were  terminated;  or 

(iii)  terminate  the  swap  agreement  in 
accordance  with  its  terms;  and 

(e)  shall  not  require  the  trust  to  make 
any  termination  payments  to  the  swap 
counterparty  (other  than  a  currently 
scheduled  payment  under  the  swap 
agreement)  except  bom  "Excess  Finance 
Charge  Collections"  (as  defined  below 
in  Section  m.LL.)  or  other  amounts  that 
would  otherwise  be  payable  to  the 
servicer  or  the  sponsor; 

(15)  Any  class  of  certificates,  to  which 
one  or  more  swap  agreements  entered 
into  by  the  trust  applies,  may  be 


acquired  or  held  in  reliance  upon  this 
exemption  only  by  Qualified  Plan 
Investors. 

B.  Neither  any  underwriter,  sponsor, 
trustee,  servicer,  insurer,  nor  any 
obligor,  unless  it  or  any  of  its  affiliates 
has  discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
plan  assets  used  by  a  plan  to  acquire 
certificates,  shall  be  denied  the  relief 
provided  under  Section  I,  if  the 
provision  in  Section  IT. A.  (6)  above  is  not 
satisfied  for  the  acquisition  or  holding 
by  a  plan  of  such  certificates,  provided 
that: 

(1)  Such  condition  is  disclosed  in  the 
prospectus  or  private  placement 
memorandum;  and 

(2)  In  the  case  of  a  private  placement 
of  certificates,  the  trustee  obtains  a 
representation  from  each  initial 
purchaser  which  is  a  plan  that  it  is  in 
compliance  with  such  condition,  and 
obtains  a  covenant  from  each  initial 
purchaser  to  the  effect  that,  so  long  as 
such  initial  purchaser  (or  any  transferee 
of  such  initial  purchaser's  certificates)  is 
required  to  obtain  from  its  transferee  a 
representation  regarding  compliance 
with  the  Securities  Act  of  1933,  any 
such  transferees  shall  be  required  to 
make  a  written  representation  regarding 
compliance  with  the  condition  set  forth 
in  Section  II. A.  (6). 

Section  in — ^Definitions 

For  purposes  of  this  exemption: 
A.  "Certificate"  means  a  certificate: 

(1)  That  (i)  represents  a  beneficial 
ownership  interest  in  the  assets  of  a 
trust  and  entitles  the  holder  to  payments 
denominated  as  principal,  interest  and/ 
or  other  payments  made  as  described  in 
the  applicable  prospectus  or  private 
placement  memorandum  and  in 
accordance  with  the  pooling  and 
servicing  agreement  in  coimection  with 
the  assets  of  such  trust,  to  the  extent 
allocable  to  the  series  of  certificates 
purchased  by  a  plan,  either  currently  or 
after  a  revolving  period  during  whidi 
principal  payments  on  assets  of  the  trust 
are  reinvested  in  new  assets,  or  (ii)  is 
denominated  as  a  debt  instrument  that 
represents  a  regular  interest  in  a 
financial  asset  securitization  investment 
trust  (FASIT),  within  the  meaning  of 
section  860L(a)  of  the  Code,  and  is 
issued  by  and  is  an  obligation  of  the 
trust. 

For  purposes  of  this  exemption, 
references  to  "certificates  representing 
an  interest  in  a  trust"  include 
certificates  denominated  as  debt  which 
are  issued  by  a  trust;  and 

(2)  With  respect  to  which  (a)  Fleet  or 
any  of  its  affiliates  is  the  sponsor,  and 
(b)  Fleet,  any  of  its  affiliates,  or  an 
"underwriter"  (as  defined  in  Section 


ni.C.)  is  the  sole  underwriter  or  the 
manager  or  co-manager  of  the 
underwriting  syndicate  or  a  selling  or 
placement  agent. 

B.  "Trust"  means  an  investment  pool, 
the  corpus  of  which  is  held  in  trust  and 
consists  solely  of: 

(1)  Either: 

(a)  Receivables  (as  defined  in  Section 
ra.V.);  or 

(b)  Participations  in  a  pool  of 
receivables  (as  defined  in  Section  m.V.) 
where  such  beneficial  ownership 
interests  are  not  subordinated  to  any 
other  interest  in  the  same  pool  of 
receivables;  ♦ 

(2)  Property  which  has  secured  any  of 
the  assets  described  in  paragraph  B.(l) 
above;  * 

(3)  Undistributed  cash  or  permitted 
investments  made  therewith  maturing 
no  later  than  the  next  date  on  which 
distributions  are  to  be  made  to 
certificateholders,  except  during  a 
Revolving  Period  (as  defined  herein) 
when  permitted  investments  are  made 
until  such  cash  can  be  reinvested  in 
additional  receivables  described  in 
paragraph  B.(l)(a)  above; 

(4)  Rights  of  the  trustee  under  the 
pooling  and  servicing  agreement,  and 
rights  under  any  cash  collateral 
accounts,  insurance  policies,  third-party 
guarantees,  contracts  of  suretyship  and 
other  credit  support  arrangements  for 
any  certificates,  swap  transactions,  or 
under  any  yield  supplement 
agreements,^  )aeld  maintenance 
agreements  or  similar  arrangements;  and 

(5)  Rights  to  receive  interchange  fees 
received  by  the  sponsor  as  partial 
compensation  for  the  sponsor's  taking 
credit  risk,  absorbing  fraud  losses  and 
funding  receivables  for  a  limited  period 
prior  to  initial  billing  with  respect  to 
accounts  designated  to  the  trust. 

Notwithstanding  the  foregoing,  the 
term  "trust"  does  not  include  any 
investment  pool  unless:  (i)  the 
investment  pool  consists  only  of 
receivables  of  the  type  which  have  been 
included  in  other  investment  pools;  (ii) 
certificates  evidencing  interests  in  such 
other  investment  pools  have  been  rated 


*The  Department  notes  that  no  relief  would  be 
available  under  the  exemption  if  the  participation 
interests  held  by  the  trust  were  subordinated  to  the 
rights  and  interests  evidenced  by  other 
participation  interests  in  the  same  pool  of 
receivables. ' 

>  Fleet  states  that  it  is  possible  for  credit  card 
receivables  to  be  secured  bv  bank  account  balances 
or  security  interests  in  merchandise  purchased  with 
credit  cards.  Thus,  the  exemption  should  permit 
foreclosed  property  to  be  an  eligible  trust  asset. 

"In  a  series  involving  an  accumulation  period  (as 
defined  in  Section  m.Z.),  a  yield  supplement 
agreement  may  be  used  by  the  Trust  to  make  up  the 
difference  between  (iJ  the  reinvestment  yield  on 
permitted  investments,  and  (ii)  the  interest  rate  on 
the  certificates  of  that  series. 
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in  one  of  the  two  highest  generic  rating 
categories  by  at  least  one  of  the  Rating 
Agencies  for  at  least  one  year  prior  to 
the  plan's  acquisition  of  certificates 
pursuant  to  this  exemption;  and  (iii) 
certificates  evidencing  an  interest  in 
such  other  investment  pools  have  been 
purchased  by  investors  other  than  plans 
for  at  least  one  year  prior  to  the  plan's 
acquisition  of  certificates  pursuant  to 
this  exemption. 

C.  "Unaerwriter"  means  an  entity 
which  has  received  from  the 
Department  an  individual  prohibited 
transaction  exemption  which  provides 
relief  for  the  operation  of  asset  pool 
investment  trusts  that  issue  asset-backed 
pass-through  securities  to  plans  that  is 
similar  in  format  and  substance  to  this 
exemption  (each,  an  Underwriter 
Exemption); '  any  person  directly  or 
indirectly,  through  one  or  more 
intermediaries,  controlling,  controlled 
by  or  imder  common  control  with  such 
entity;  and  any  member  of  an 
imderwriting  syndicate  or  selling  group 
of  which  such  firm  or  affiliated  person 
described  above  is  a  manager  or  co- 
manager  with  respect  to  the  certificates. 

D.  "Sponsor"  means  Fleet,  or  an 
affiliate  of  Fleet  that  organizes  a  trust  by 
transferring  credit  card  receivables  or 
interests  therein  to  the  trust  in  exchange 
for  certificates. 

E.  "Master  Servicer"  means  Fleet  or 
an  affiliate  that  is  a  party  to  the  pooling 
and  servicing  agreement  relating  to  trust 
assets  and  is  fully  responsible  for 
servicing,  directly  or  through 
subservicers,  the  receivables  in  the  trust 
pursuant  to  the  pooling  and  servicing 
agreement. ' 

F.  "Subservicer"  means  Fleet  or  an 
affiliate  of  Fleet,  or  an  entity  imaffiliated 
with  Fleet  which,  under  the  supervision 
of  and  on  behalf  of  the  master  servicer, 
services  receivables  contained  in  the 
trust,  but  is  not  a  party  to  the  pooling 
and  servicing  agreement. 

G.  "Servicer"  means  Fleet  or  an 
affiliate  which  services  receivables 
contained  in  the  trust,  including  the 
master  servicer  and  any  subservicer  or 
their  successors  pursuant  to  the  pooling 
and  servicing  agreement. 

H.  "Trustee"  means  an  entity  which 
is  independent  of  Fleet  and  its  affiliates 
and  is  the  trustee  of  the  trust.  In  the  case 
of  certificates  which  are  denominated  as 
debt  instnmients,  "trustee"  also  means 
the  trustee  of  the  indenture  trust. 

I.  "Insurer"  means  the  insurer  or 
guarantor  of,  provider  of  other  credit 
support  for,  or  other  contractual 


'For  a  listing  of  Underwriter  Exemptions,  see  the 
description  provided  in  the  text  of  the  operative 
language  of  Prohibited  Transaction  Exemption 
(PTE)  97-34  (62  FR  39021.  July  21.  1997). 


counterparty  of,  a  trust. 
Notwithstanding  the  foregoing,  a  swap 
coimterparty  is  not  an  insurer,  and  a 
person  is  not  an  insurer  solely  because 
it  holds  securities  representing  an 
interest  in  a  trust  which  are  of  a  class 
subordinated  to  certificates  representing 
an  interest  in  the  same  trust. 

J.  "Obligor"  means  any  person,  other 
than  the  insurer,  that  is  obligated  to 
make  pa}m[ients  with  respect  to  any 
receivable  included  in  the  trust. 

K.  "Excluded  Plan"  means  any  plan 
with  respect  to  which  any  member  of 
the  Restricted  Group  is  a  "plan  sponsor" 
within  the  meaning  of  section  3(16)(B) 
of  the  Act. 

L.  "Restricted  Group"  with  respect  to 
a  class  of  certificates  means: 

(1)  Each  underwriter; 

(2)  Each  insurer; 

(3)  The  sponsor; 

(4)  The  trustee; 

(5)  Each  servicer; 

(6)  Each  swap  counterparty; 

(7)  Any  obligor  with  respect  to 
receivables  contained  in  the  trust 
constituting  more  than  0.5  percent  of 
the  fair  market  value  of  the  aggregate 
undivided  interest  in  the  trust  allocated 
to  the  certificates  of  a  series,  determined 
on  the  date  of  the  initial  issuance  of 
such  series  of  certificates  by  the  trust;  or 

(8)  Any  affiliate  of  a  person  described 
in  paragraphs  L.(l]  through  (7)  above. 

M.  "Affiliate"  of  another  person 
includes: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  other 
person; 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  the  Act),  a  brother,  a  sister,  or 

a  spouse  of  a  brother  or  sister  of  such 
other  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner. 

N.  "Control"  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

O.  A  person  will  be  "independent"  of 
another  person  only  if: 

(1)  Such  person  is  not  an  affiliate  of 
that  other  person;  and 

(2)  The  other  person,  or  an  affiliate 
thereof,  is  not  a  fiduciary  who  has 
investment  management  authority  or 
renders  investment  advice  with  respect 
to  any  assets  of  such  person. 

P.  "Sale"  includes  the  entrance  into  a 
forward  delivery  commitment  (as 
defined  in  Section  m.Q.  below), 
provided  that: 

(1)  The  terms  of  the  forward  delivery 
commitment  (including  any  fee  paid  to 


the  investing  plan)  are  no  less  favorable 
to  the  plan  than  they  would  be  in  an 
arm's  length  transaction  with  an 
unrelated  party; 

(2)  The  prospectus  or  private 
placement  memorandum  is  provided  to 
an  investing  plan  prior  to  the  time  the 
plan  enters  into  the  forward  delivery 
commitment;  and 

(3)  At  the  time  of  the  delivery,  all 
conditions  of  this  exemption  applicable 
to  sales  are  met. 

Q.  "Forward  Delivery  Commitment" 
means  a  contract  for  the  purchase  or 
sale  of  one  or  more  certificates  to  be 
delivered  at  an  agreed  future  settlement 
date.  The  term  includes  both  mandatory 
contracts  (which  contemplate  obligatory 
delivery  and  acceptance  of  the 
certificates)  and  optional  contracts 
(which  give  one  party  the  right  but  not 
the  obligation  to  deliver  certificates  to, 
or  demand  delivery  of  certificates  from, 
the  other  party). 

R.  "Reasonable  Compensation"  has 
the  same  meaning  as  that  term  is 
defined  in  29  CFR  section  2550.408c-2. 

S.  "Pooling  and  Servicing  Agreement" 
means  the  agreement  or  agreements 
among  a  sponsor,  a  servicer  and  the 
trustee  establishing  a  trust  and  any 
supplement  thereto  pertaining  to  a 
particular  series  of  certificates.  In  the 
case  of  certificates  which  are 
denominated  as  debt  instnmients, 
"pooling  and  servicing  agreement"  also 
includes  the  indenture  entered  into  by 
the  trustee  of  the  trust  issuing  such 
certificates  and  the  indenture  trustee. 

T.  "Series"  means  an  issuance  of  a 
class  or  various  classes  of  certificates  by 
the  trust  all  on  the  same  date  pursuant 
to  the  same  pooling  and  servicing 
agreement,  and  any  supplement  thereto 
and  restrictions  therein. 

U.  "Qualified  Administrative  Fee" 
means  a  fee  which  meets  the  following 
criteria: 

(1)  The  fee  is  triggered  by  an  act  or 
failure  to  act  by  the  obligor  other  than 
the  normal  timely  pajrment  of  amounts 
owing  with  respect  to  the  receivables; 

(2)  The  servicer  may  not  charge  the 
fee  absent  the  act  or  failure  to  act 
referred  to  in  paragraph  U.(l)  above; 

(3)  The  ability  to  charge  the  fee,  the 
circumstances  in  which  the  fee  may  be 
charged,  and  an  explanation  of  how  the 
fee  is  calculated  are  set  forth  in  the 
pooling  and  servicing  agreement  or 
described  in  all  material  respects  in  the 
prospectus  or  private  placement 
memorandum  provided  to  the  plan 
before  it  purchases  certificates  issued  by 
the  trust;  and 

(4)  The  amoimt  paid  to  investors  in 
the  trust  is  not  reduced  by  the  amoimt 
of  any  such  fee  waived  by  the  servicer. 
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V.  "Receivables"  means  secured  or 
unsecured  obligations  of  credit  card 
holders  which  have  arisen  or  arise  in 
Accounts  designated  to  a  trust.  Such 
obligations  represent  amounts  charged 
by  cardholders  for  merchandise  and 
services  and  amounts  advanced  as  cash 
advances,  as  well  as  periodic  finance 
charges,  annual  membership  fees,  cash 
advance  fees,  late  charges  on  amounts 
charged  for  merchandise  and  services 
and  certain  other  fees  (such  as  bad 
check  fees,  cash  advance  fees,  and  other 
fees  specified  in  the  cardholder 
agreements}  designated  by  card  issuers 
(other  than  a  qualified  administrative 
fee  as  defined  in  Section  III.U.). 

W.  "Accounts"  are  revolving  credit 
card  accounts  serviced  by  Fleet  or  an 
affiliate,  which  were  originated  or 
purchased  by  Fleet  or  an  affiliate,  and 
are  designated  to  a  trust  such  that 
receivables  arising  in  such  accounts 
become  assets  of  the  trust. 

X.  "Revolving  Period"  means  a  period 
of  time,  as  specified  in  the  pooling  and 
servicing  agreement,  during  which 
principal  collections  allocated  to  a 
series  are  reinvested  in  newly  generated 
receivables  arising  in  the  accounts. 

Y.  "Amortization  Period"  means  a 
period  of  time  specified  in  the  pooling 
and  servicing  agreement  diuing  which  a 
portion  of  the  principal  collections 
allocated  to  a  series  will  commence  to 
be  paid  to  the  certificateholders  of  such 
series  in  installments. 

Z.  "Accumulation  Period"  means  a 
period  of  time  specified  in  the  pooling 
and  servicing  agreement  during  which  a 
portion  of  the  principal  collections 
allocated  to  a  series  will  be  deposited  in 
an  account  to  be  distributed  to 
certificateholders  in  a  lump  sum  on  the 
expected  maturity  date. 

AA.  "Pay  Out  Event"  means  any  of 
the  events  specified  in  the  pooling  and 
servicing  agreement  or  supplement 
thereto  that  results  (in  some  instances 
without  further  affirmative  action  by 
any  party)  in  the  early  commencement 
of  either  an  amortization  period  or  an 
acciunulation  period,  including  (1)  the 
failure  of  the  sponsor  or  the  servicer, 
whichever  is  subject  to  the  relevant 
obligation  under  the  pooling  and 
servicing  agreement,  (i)  to  make  any  . 
payment  or  deposit  required  imder  the 
pooling  and  servicing  agreement  within 
five  (5)  business  days  after  such 
payment  or  deposit  was  required  to  be 
made,  or  (ii)  to  observe  or  perform  any 
of  its  other  covenants  or  agreements  set 
forth  in  the  pooling  and  servicing 
agreement,  which  failure  has  a  material 
adverse  effect  on  holders  of  investor 
certificates  of  the  relevant  series  and 
continues  unremedied  for  60  .days;  (2)  a 
breach  of  any  representation  or  warranty 


made  by  the  sponsor  or  the  servicer  in 
the  pooling  and  servicing  agreement 
that  continues  to  be  incorrect  in  any 
material  respect  for  60  days;  (3)  the    ' 
occiurence  of  certain  bankruptcy  events 
relating  to  the  sponsor  or  the  servicer; 
(4)  the  failiu-e  by  the  sponsor  to  convey 
to  the  trust  additional  receivables  to 
maintain  the  minimum  seller  interest 
that  is  required  by  the  pooling  and 
servicing  agreement  and  the  Rating 
Agencies;  (5)  the  failure  to  pay  in  full 
amounts  owing  to  investors  on  the 
expected  maturity  date;  and  (6)  the 
Economic  Pay  Out  Event. 

BB.  An  "Economic  Pay  Out  Event" 
occurs  automatically  when  the  portfolio 
yield  for  any  series  of  certificates, 
averaged  over  three  consecutive  months 
(or  such  other  period  approved  by  one 
of  the  Rating  Agencies)  is  less  than  the 
base  rate  of  the  series  averaged  over  the 
same  period.  Portfolio  yield  for  a  series 
of  certfficates  for  any  period  is  equal  to 
the  sum  of  the  finance  charge 
collections  and  other  amounts  treated  as 
finance  charge  collections  less  total 
defaults  for  tiie  series  divided  by  the 
outstanding  principal  balance  of  the 
investor  certificates  of  the  series,  or 
such  other  measure  approved  by  one  of 
the  Rating  Agencies.  The  base  rate  for  a 
series  of  certificates  for  any  period  is  the 
sum  of  (i)  amounts  payable  to 
certificateholders  of  the  series  with 
respect  to  interest,  (ii)  servicing  fees 
allocable  to  the  series  payable  to  the 
servicer,  and  (iii)  any  credit 
enhancement  fee  allocable  to  the  series 
payable  to  a  third  party  credit  enhancer, 
divided  by  the  outstanding  principal 
balance  of  the  investor  certificates  of  the 
series,  or  such  other  measure  approved 
by  one  of  the  Rating  Agencies. 

CC.  "CCA"  or  "Cash  Collateral 
Account"  means  that  certain  accoimt 
established  in  the  name  of  the  trustee 
that  serves  as  credit  enhancement  with 
respect  to  the  investor  certificates  and 
holds  cash  and/or  permitted 
investments  (as  defined  below  in 
Section  III.KK.)  which  conform  to 
appUcable  provisions  of  the  pooling  and 
servicing  agreement. 

DD.  "Group"  means  a  group  of  any 
niunber  of  series  offered  by  the  trust  that 
share  finance  charge  and/ or  principal 
collections  in  the  maimer  described  in 
the  applicable  prospectus  or  private 
placement  memorandum. 

EE,  "Ratings  Effect"  means  the 
reduction  or  withdrawal  by  a  Rating 
Agency  of  its  then  ourent  rating  of  the 
certificates  held  by  any  plan  pursuant  to 
this  exemption. 

FF.  "Principal  Receivables  Discount" 
means,  with  respect  to  any  account 
designated  by  the  sponsor,  the  portion 
of  the  related  principal  receivables  that 


represents  a  discoimt  from  the  face 
value  thereof  and  that  is  treated  under 
the  pooling  and  servicing  agreement  as 
finance  charge  receivables. 

GG.  "Ratings  Dependent  Swap" 
means  an  interest  rate  swap,  or  (if 
purchased  by  or  on  behalf  of  the  trust) 
an  interest  rate  cap  contract,  that  is  part 
of  the  structure  of  a  series  of  certificates 
where  the  rating  assigned  by  the  Rating 
Agency  to  any  senior  class  of  certificates 
held  by  any  plan  is  dependent  on  the 
terms  and  conditions  of  the  swap  and 
the  rating  of  the  swap  counterparty,  and 
if  such  certificate  rating  is  not 
dependent  on  the  existence  of  the  swap 
and  rating  of  the  swap  counterparty, 
such  swap  or  cap  shall  be  referred  to  as 
a  "Non-Ratings  Dependent  Swap".  With 
respect  to  a  Non-Ratings  Dependent 
Swap,  each  Rating  Agency  rating  the 
certificates  must  confirm,  as  of  ti^e  date 
of  issuance  of  the  certificates  by  the 
trust,  that  entering  into  an  Eligible  Swap 
with  such  counterparty  will  not  affect 
the  rating  of  the  certificates. 

HH.  "Eligible  Swap"  means  a  Ratings 
Dependent  or  Non-Ratings  Dependent 
Swap: 

(1)  which  is  denominated  in  U.S. 
Dollars; 

(2)  pursuant  to  which  the  trust  pays 
or  receives,  on  or  immediately  prior  to 
the  respective  payment  or  distribution 
date  for  the  senior  class  of  certificates, 
a  fixed  rate  of  interest,  or  a  floating  rate 
of  interest  based  on  a  publicly  available 
index  (e.g.  LIBOR  or  the  U.S.  Federal 
Reserve's  Cost  of  Funds  Index  (COFI)), 
with  the  trust  receiving  such  payments 
on  at  least  a  quarterly  basis  and 
obligated  to  make  separate  payments  no 
more  fi^quently  than  the  swap 
counterparty,  with  all  simultaneous 
payments  being  netted; 

(3)  which  has  a  notional  amotmt  that 
does  not  exceed  either  (i)  the  certificate 
balance  of  the  class  of  certificates  to 
which  the  swap  relates,  or  (ii)  the 
portion  of  the  certificate  balance  of  such 
class  represented  by  receivables; 

(4)  which  is  not  leveraged  (i.e., 
payments  are  based  on  the  applicable 
notional  amoimt,  the  day  count 
fractions,  the  fixed  or  floating  rates 
designated  in  paragraph  HH.(2)  above, 
and  the  difference  between  the  products 
thereof,  calculated  on  a  one  to  one  ratio 
and  not  on  a  multiplier  of  such 
difference); 

(5)  which  has  a  final  termination  date 
that  is  the  earlier  of  the  date  on  which 
the  trust  terminates  or  the  related  class 
of  certificates  is  fully  repaid;  and 

(6)  which  does  not  incorporate  any 
provision  which  could  cause  a 
unilateral  alteration  in  any  provision 
described  in  paragraphs  HH.(l)  through 
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(4)  above  without  the  consent  of  the 
trustee. 

n.  "Eligible  Swap  Counterparty" 
means  a  bank  or  other  financial 
institution  which  has  a  rating,  at  the 
date  of  issuance  of  the  certificates  by  the 
trust,  which  is  in  one  of  the  three 
highest  long-term  credit  rating 
categories,  or  one  of  the  two  highest 
short-term  credit  rating  categories, 
utilized  by  at  least  one  of  the  Rating 
Agencies  rating  the  certificates; 
provided  that,  if  a  swap  counterparty  is 
relying  on  its  short-term  rating  to 
establish  eligibility  hereunder,  such 
counterparty  must  either  have  a  long- 
term  rating  in  one  of  the  three  highest 
long-term  rating  categories  or  not  have 
a  long-term  rating  from  the  applicable 
Rating  Agency,  and  provided  further 
that  if  the  senior  class  of  certificates 
with  which  the  swap  is  associated  has 
a  final  maturity  date  of  more  than  one 
year  from  the  date  of  issuance  of  the 
certificates,  and  such  swap  is  a  Ratings 
Dependent  Swap,  the  swap  counterparty 
is  required  by  the  terms  of  the  swap 
agreement  to  establish  any 
collateralization  or  other  arrangement 
satisfactory  to  the  Rating  Agencies  in 
the  event  43f  a  ratings  downgrade  of  the 
swap  counterparty. 

JJ.  "Qualified  Plan  Investor"  means  a 
plan  investor  or  group  of  plan  investors 
on  whose  behalf  the  decision  to 
purchase  certificates  is  made  by  an 
appropriate  independent  fiduciary  that 
is  qualified  to  analyze  and  understand 
the  terms  and  conditions  of  any  swap 
transaction  used  by  the  trust  and  the 
effect  such  swap  would  have  upon  the 
credit  ratings  of  the  certificates.  For 
purposes  of  the  exemption,  such  a 
fiduciary  is  either: 

(1)  A  "qualified  professional  asset 
manager"  (QPAM),*  as  defined  under 
Part  V(a)  of  PTE  84-14  (49  FR  9494, 
9506,  March  13, 1984); 

(2)  an  "in-house  asset  manager" 
(INHAM),9  as  defined  under  Part  IV(a) 


»PTE  84-14  provides  a  class  exemption  for 
transactions  between  a  party  in  interest  with  respect 
to  an  employee  benefit  plan  and  an  investment  fund 
(including  either  a  single  customer  or  pooled 
separate  account)  in  which  the  plan  has  an  interest, 
and  which  is  managed  by  a  QPAM,  provided 
certain  conditions  are  met.  QPAMs  [e.g.,  banks, 
insurance  companies,  registered  investment 
advisers  with  total  client  assets  under  management 
in  excess  of  SSO  million)  are  considered  to  be 
experienced  investment  managers  for  plan  investors 
that  are  aware  of  their  fiduciary  duties  under 
ERISA. 

''  PTE  96-23  permits  various  transactions 
involving  employee  benefit  plans  whose  assets  are 
managed  by  an  INHAM,  an  entity  which  is 
generally  a  subsidiary  of  an  employer  sponsoring 
the  plan  which  is  a  registered  investment  adviser 
with  management  and  control  of  total  assets 
attributable  to  plans  maintained  by  the  employer 
and  its  affiliates  which  are  in  excess  of  SSO  million. 


of  PTE  96-23  (61  FTl  15975, 15982, 
April  10.  1996);  or 

(3)  a  plan  fiduciary  with  total  assets 
under  management  of  at  least  $100 
million  at  the  time  of  the  acquisition  of 
such  certificates. 

KK.  "Permitted  Investments"  means 
investments  that  either  (i)  are  direct 
obligations  of,  or  obligations  fully 
guaranteed  as  to  timely  pajrment  of 
principal  and  interest  by,  the  United 
States  or  any  agency  or  instrumentality 
thereof,  provided  that  such  obligation  is 
backed  by  the  full  faith  and  credit  of  the 
United  States,  or  (ii)  have  been  rated  (or 
the  obligor  thereof  has  been  rated)  in 
one  of  the  three  highest  generic  rating 
categories  by  a  Rating  Agency;  are 
described  in  the  pooling  and  servicing 
agreement;  and  are  permitted  by  the 
relevant  Rating  Agency(ies). 

LL.  "Excess  Finance  Charge 
Collections"  means,  as  of  any  day  funds 
are  distributed  from  the  trust,  the 
amount  by  which  the  finance  charge 
collections  allocated  to  certificates  of  a 
series  exceed  the  amoimt  necessary  to 
pay  certificate  interest,  servicing  fees 
and  expenses,  to  satisfy  cardholder 
defaults  or  charge-offs,  and  to  reinstate 
credit  support. 

MM.  "Required  Additions"  means 
accounts  which  are  required  to  be  added 
to  the  trust  when  either  the  seller 
amount  is  less  than  the  minimum 
required  seller  amount  or  the  principal 
amoimt  is  less  than  the  required 
principal  amount. 

NN.  "Restricted  Additions"  means 
accoimts  which  may  be  added  to  the 
trust  at  the  discretion  of  the  sponsor 
only  upon  confirmation  from  a  Rating 
Agency  that  no  Ratings  Effect  will  result 
from  the  addition. 

The  Department  notes  that  this 
exemption  is  included  within  the 
meaning  of  the  term  "Underwriter 
Exemption"  as  it  is  defined  in  Section 
V(h)  of  the  Grant  of  the  Class  Exemption 
for  Certain  Transactions  Involving 
Insurance  Company  General  Accounts, 
which  was  published  in  the  Federal 
Register  on  July  12, 1995  (see  PTE  95- 
60,  60  FR  35925). 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
August  11, 1999  at  54  FR  43742. 

Effective  Date:  This  exemption  is 
effective  August  11, 1999. 

For  Further  Information  Contact:  Mr. 
Gary  H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-fr«e  number.) 


UNOVA,  Inc.  (UNOVA),  Located  in 
Beverly  Hills,  Califbmia 

(Prohibited  Transaction  Exemption  No.  99- 
40;  Exemption  Application  Nos.  E)-10663 
and  D-10664J 

Exemption 

The  restrictions  of  section  406(a), 
406(b)(1)  and  (b)(2).  and  section  407(a) 
of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply,  as  of  December  17, 
1998,  to:  (1)  the  acquisition  by  the 
UNOVA.  Inc.  Pension  Plan  and  the 
Landis  Tool  Pension  Plan  (collectively, 
the  Plans)  of  certain  improved  real 
property  (the  Property)  from  an 
unrelated  party  for  a  sales  price  of 
$15,250,000  (the  Purchase);  and  (2)  the 
leasing  of  a  portion  of  the  Property  (the 
Lease)  by  the  Plans  to  UNOVA,  a  party 
in  interest  with  respect  to  the  Plans, 
provided  that  the  following  conditions 
are  satisfied: 

(a)  The  Plans  paid  an  amount  for  the 
Property  which  was  no  more  than  the 
fair  market  value  of  the  Property  at  the 
time  of  the  transaction; 

(b)  The  interest  in  the  Property  owned 
by  each  Plan  represented  no  more  than 
10%  of  the  value  of  either  Plan's  total 
assets  at  the  time  of  the  P\irchase; 

(c)  The  Property,  including  the 
amoimt  of  space  in  the  Property  leased 
to  UNOVA  under  the  Lease  (the  Leased 
Space),  represents  no  more  than  10%  of 
the  value  of  either  Plan's  total  assets 
throughout  the  duration  of  the  Lease; 

(d)  The  terms  and  conditions  of  the 
Lease  are  at  least  as  favorable  to  the 
Plans  as  those  obtainable  in  an  arm's- 
length  transaction  with  an  unrelated 
party; 

(e)  The  fair  market  rental  value  of  the 
Leased  Space  has  been,  and  every  three 
years  during  the  Lease  will  continue  to 
be,  determined  by  a  qualified, 
independent  appraiser; 

(f)  The  amoimt  of  rent  paid  by 
UNOVA  to  the  Plans  for  the  Leased 
Space  throughout  the  duration  of  the 
Lease  will  be  no  less  than  the  greater  of 
the  initial  rent  paid  by  UNOVA  or  the 
current  fair  market  value  of  the  Leased 
Space,  as  determined  every  three  years 
by  a  qualified  independent  appraiser; 

(g)  The  Plans'  independent  fiduciary 
has  determined  that  the  Purchase  and 
Lease  are  appropriate  for  the  Plans  and 
in  the  best  interests  of  the  Plans' 
participants  and  beneficiaries;  and 

(h)  The  Plans'  independent  fiduciary 
will  monitor  the  Lease,  as  well  as  the 
conditions  of  this  exemption,  and  will 
take  whatever  actions  are  necessary  to 
safeguard  the  interests  of  the  Plans 
throughout  the  duration  of  the  Lease. 
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Effective  Date:  This  exemption  is 
effective  as  of  December  17, 1998. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  May 
13, 1999  at  64  FR  25921. 

Written  Comments 

The  Department  received 
approximately  69  comment  letters  from 
interested  persons  regarding  the  notice 
of  proposed  exemption  (the  Notice).  The 
Department  also  received  three 
conunent  letters  from  the  applicant  [i.e., 
UNOVA),  one  letter  in  response  to  the 
69  comments  submitted  by  interested 
persons,  another  letter  requesting 
certain  clarifications  and  modifications 
to  the  Notice,  and  a  final  letter  which 
provides  a  further  statement  regarding 
an  appropriate  limitation  on  the 
percentage  of  each  Plan's  assets  that  the 
Property  may  represent. 

With  respect  to  the  69  comments 
received  by  the  Department  from 
interested  persons,  approximately  58  of 
the  letters  were  similar  or  identical  in 
nature.  One  such  letter  had  22  different 
signatiires  endorsing  the  comments 
made  therein.  All  of  these  letters 
expressed  general  opposition"*  *  *  to 
any  plan  that  would  allow  unova  inc. 
[sic]  to  use  any  funds  that  have  been 
accumulated  by  its  employees  for 
retirement,  for  company  related 
expenditures."  Some  of  these  letters 
also  expressed  concerns  regarding 
"*  *   *  a  potential  conflict  of  interest" 
and  that  "*  *  *  any  money  set  aside  for 
future  retirement  should  only  be  used  to 
enhance  that  retirement  fund  to  the 
fullest  extent  possible."  The  remaining 
comment  letters  were  not  similar  or 
identical  in  nature  and  raised  more 
specific  issues.  For  example,  one 
comment  stated  that  "*  *  *  the 
purchase  of  land  from  'arms  length' 
peuties  is  suspect  and  not  in  the  best 
interest  of  plan  participants  *  *  *"and 
that  "*  *  *  investment  in  real  property 
in  Los  Angles  [sic]  is  speculative  at  best 
*  *  *"Other  comments  suggested  that 
it  would  have  been  more  appropriate  for 
UNOVA  to  buy  the  Property  raOier  than 
the  Plans.  Some  of  these  comments  also 
suggested  that  the  rent  being  paid  by 
UNOVA  for  the  Leased  Space,  and 
UNOVA 's  reimbursement  of  leasing 
expenses  to  the  Plans,  is  inadequate. 
Finally,  most  of  these  comments  raised 
concerns  about  the  "*  *  *  security  of 
the  retirement  funds"  and  the  need  for 
adequate  protections  from  any 
investment  losses. 

In  response  to  these  comments,  the 
applicant  states  that  the  Investment 
Committee  of  the  Plans  (the  Committee) 
determined  in  1998  that  real  estate 


should  be  part  of  the  investments  in  the 
Plans'  portfolios  in  order  to  diversify  the 
assets  of  the  Plans.  The  applicant  notes 
that  asset  diversity  can  reduce  risk  to  an 
investment  portfolio  and  can  contribute 
to  the  growtfi  of  the  Plans'  assets.  With 
respect  to  the  Plans'  investment  in  the 
Property,  the  applicant  represents  that 
the  Committee  determined  that  the 
Property  would  be  an  appropriate  real 
estate  investment  for  the  Plans  in 
meeting  the  stated  goal  of  diversifying 
the  Plans'  assets  into  real  estate.  The 
applicant  states  that  the  Lease  adds  to 
the  value  of  the  Property  because  it  adds 
to  the  income  enjoyed  by  the  Plans  from 
the  investment.  Further,  the  requested 
exemption  contains  safeguards,  such  as 
independent  fiduciary  review  of  the  fair 
market  rental  value  of  the  Leased  Space 
every  three  years,  adjustment  of  the  rent 
to  reflect  cost  of  living  increases,  and 
continued  monitoring  of  the  Lease's 
terms  to  ensure  that  tfie  Lease  does  not 
become  disadvantageous  to  the  Plans. 

The  applicant  notes  that  the 
safeguards  agreed  to  by  UNOVA  for  the 
Lease  are  similar  to  those  required  in 
other  lease  transactions  for  which  the 
Department  has  granted  an  exemption. 
In  this  regard,  UNOVA  hired  an 
independent  fiduciary  for  the  Plans  to 
review  the  terms  of  proposed 
transactions  and  to  take  whatever 
actions  may  be  necessary  to  safeguard 
the  best  interests  of  the  Plans  and  its 
participants  and  beneficiaries.  In 
addition,  an  independent  qualified  real 
estate  appraiser  was  hired  to  review  and 
appraise  the  Property  (the  Appraisal)  to 
determine  its  fair  market  value  prior  to 
its  acquisition  by  the  Plans.  The 
appraiser  that  produced  the  Appraisal 
also  analyzed  Uie  rental  rate  to  be  paid 
by  UNOVA  for  the  Leased  Space  and 
concluded  that  an  initial  rental  rate  of 
$25.20  per  square  foot  annually 
represented  tfie  current  fair  market 
value  of  the  Leased  Space.  The 
Appraisal  was  also  reviewed  by  certified 
real  estate  appraisers  (the  Reviewers) 
who  were  independent  of  the  parties 
involved  in  the  transactions.  The 
Reviewers  determined  that  the  rental 
rate  to  be  paid  by  UNOVA  for  the 
Leased  Space  was  at  the  high  end  of  the 
range  of  rents  being  paid  for  similar 
properties  in  the  local  real  estate 
market. 

Therefore,  the  applicant  believes  that 
given  the  goal  of  diversification  of  plan 
assets  and  the  independent  safeguards 
discussed  above,  the  transactions  are  in 
the  best  interests  of  the  Plans  and  their 
participants  and  beneficiaries. 

"The  Department  agrees  with  the 
applicant  that  the  conditions  of  the 
proposed  exemption  contain  adequate 
independent  safeguards  to  protect  the 
interests  of  the  Plans.  The  Department 


notes  further  that  the  total  value  of  the 
Property  allocated  to  each  of  the  Plans 
represented  less  than  5%  of  each  Plan's 
total  assets  at  the  time  of  the  Purchase. 
Therefore,  based  on  the  current  facts 
and  representations,  the  Department  is 
satisfied  that  the  Plans'  purchase  of  the 
Property  and  subsequent  leasing  of  part 
of  the  Property  to  UNOVA  was 
consistent  with  the  Plans'  investment 
objectives,  and  that  the  terms  and 
conditions  of  the  Leas  j  (as  agreed  to  by 
the  parties  and  approved  by  an 
independent  fiduciary)  are  in  the 
interests  of  the  Plans.  Upon 
consideration  of  the  concerns  raised  by 
the  conmients,  the  applicant  has  agreed 
by  letter  dated  September  21. 1999  to 
further  limit  the  percentage  of  each 
Plan's  total  assets  that  the  Property  will 
represent  throughout  the  duration  of  the 
Lease  to  no  more  than  10%.  As  noted 
below,  the  Department  has  modified 
conditions  (b)  and  (c)  of  the  exemption 
accordingly.  In  addition,  the  applicant 
has  also  represented  that  no  major 
expenditures  or  renovations  are 
contemplated  for  the  Property  except  for 
certain  expenses  associated  with  tenant 
installation.  1° 

The  following  is  a  discussion  of  the 
applicant's  additional  comments 
regarding  the  Notice.  These  comments 
requested  that: 

(1)  relief  from  the  restrictions  of 
section  407(a)  of  the  Act  be  provided  in 
the  exemption; 

(2)  condition  (c),  which  imposes  a 
limitation  on  the  total  Plan  assets  that 
can  be  represented  by  the  Property,  be 
clarified;  and 

(3)  certain  clarifications  be  made  to 
the  information  contained  in  Paragraph 
3  of  the  Summary  of  Facts  and 
Representations  in  the  Notice  (the 
Summary). 

With  respect  to  item  (1)  above,  the 
applicant  states  that  relief  from  section 
407(a)  of  the  Act  is  necessary  because 
the  Property  represents  a  single  parcel 
of  "employer  real  property"  (as  defined 
in  section  407(d)(2)  of  the  Act)  and 
would  not  be  considered  "qualifying 
employer  real  property"  within  the 
meaning  of  section  407(d)(4)  of  the  Act, 
since  such  a  property  would  not  meet 


'"The  Department  notes  that  any  expenses  for 
tenant  installation,  or  other  expenditures  relating  to 
the  Property,  made  by  the  Plans  must  bn  consistent 
with  the  fiduciary  responsibility  provisions 
contained  in  Part  4  of  Title  I  of  'he  Act.  In  this 
regard,  the  Department  notes  that  section  404(8)  of 
the  Act  requires,  among  other  things,  that  plan 
fiduciaries  act  prudently  and  solely  in  the  interest 
of  the  plan  and  its  participants  and  beneficiaries 
when  making  investment  decisions  for  a  plan, 
including  any  decisions  for  reasonable  expenditures 
that  are  necessary  to  enhance  the  value  of  such 
investments. 
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the  requiremeDt  contained  therein  that 
such  properties  be  "geographically 
dispersed."  Thus,  in  order  to  ensure  that 
adequate  relief  is  provided  by  the  final 
exemption,  the  applicant  requests  that 
the  Department  clarify  that  the 
exemption  provides  relief  from  section 
407(a). 

The  Department  agrees  with  the 
applicant's  analysis  and  has  modified 
the  exemption  tp  provide  relief  from  the 
restrictions  of  section  407(a)  of  the  Act. 

With  respect  to  item  (2)  above,  the 
applicant  states  that  condition  (c)  of  the 
Notice  states  that: 

The  Property,  and  the  amount  of  space  in 
the  Property  leased  to  UNOVA  under  the 
Lease  (the  Leased  Space),  represents  no  more 
than  15%  of  the  value  of  either  Plans's  total 
assets  throughout  the  duration  of  the  Lease, 
[emphasis  added] 

In  this  regard,  the  applicant  asks  the 
Department  to  confirm  that  this 
condition  does  not  double  coimt  the 
value  of  the  Property  and  the  value  of 
the  Leased  Space,  but  merely  looks  to 
the  value  of  the  Property  (including  the 
value  of  the  Leased  Space)  when 
determining  whether  this  condition  is 
met 

The  Department  acknowledges  the 
applicant's  comment  and,  in  order  to 
clarify  the  meaning  of  this  condition  in 
the  final  exemption,  has  deleted  the 
word  "and"  and  substituted  the  word 
"including"  in  the  reference  to  the 
Leased  Space  contained  in  condition  (c). 
In  addition,  as  noted  above,  the 
Department  has  modified  conditions  (b) 
and  (c)  of  the  exemption  by  reducing  the 
percentage  limitation  required  therein 
from  15%  to  10%. 

With  respect  to  item  (3)  above,  the 
applicant  notes  that  the  first  sentence  in 
Paragraph  3  of  the  Simunary  states  that: 

After  the  Purchase,  the  Plans  leased  a 
portion  of  the  Property  to  UNOVA,  effective 
as  of  December  1 7,  1998  {i.e.,  the  Lease), 
(emphasis  added] 

The  applicant  states  that  this  sentence 
should  state  that  the  Plans  leased  a 
portion  of  the  Property  to  UNOVA, 
effective  as  of  February  1, 1999. 

The  Department  acknowledges  this 
clarification  to  the  information 
contained  in  the  Summary. 

Accordingly,  based  on  the  entire 
record,  the  Department  has  determined 
to  grant  the  proposed  exemption  as 
modified  herein. 

For  Further  Information  Contact: 
Christopher  J.  Motta  of  the  Department, 
telephone  (202)  219-8194.  (This  is  not 
a  toll-free  nimiber.) 


The  Manufacturers  Life  Insurance 
Company  (M anulife)  Located  in 
Toronto,  Canada 

[Prohibited  Transaction  Exemption  99-41; 
Exemption  Application  No.  D-10738] 

Exemption 

Section  I.  Covered  Transactions 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply, 
to  (1)  the  receipt  of  common  stock  (the 
Common  Shares)  of  Manulifie  Financial 
Corporation,  a  newly-formed  company 
that  will  be  the  holding  company  (the 
Holding  Company)  for  Manulife;  or  (2) 
the  receipt  of  cash  or  policy  credits,  by 
any  plan  policyholder  (the  Eligible 
Policyholder)  that  is  an  employee 
benefit  plan  (the  Plan),  other  than  a 
policyholder  which  is  a  Plan  established 
by  Manulife  or  an  affiliate  for  its  own 
employees,  in  exchange  for  such 
Eligible  Policyholder's  membership 
interest  in  Manulife,  in  accordance  with 
a  plan  of  reorganization  (the  Plan  of 
Demutualization)  adopted  by  Mantilife 
and  implemented  imder  the  insurance 
laws  of  Canada  and  the  State  of 
Michigan. 

This  exemption  is  subject  to  the 
conditions  set  forth  below  in  Section  II. 

Section  11.  General  Conditions 

(a)  The  Plan  of  Demutualization  is 
implemented  in  accordance  with 
procedural  and  substantive  safeguards 
that  are  imposed  under  the  insurance 
laws  of  Canada  and  the  State  of 
Michigan  and  is  subject  to  review  and/ 
or  approval  in  Canada  by  the  Office  of 
the  Superintendent  of  Financial 
Institutions  (OSFI)  and  the  Minister  of 
Finance  (the  Canadian  Finance 
Minister)  and,  in  the  State  of  Michigan, 
by  the  Commissioner  of  Insurance  (the 
Michigan  Insurance  Commissioner). 

(b)  OSFI,  the  Canadian  Finance 
Minister  and  the  Michigan  Insurance 
Commissioner  review  the  terms  of  the 
options  that  are  provided  to  Eligible 
Policyholders  of  Manulife  as  part  of 
their  separate  reviews  of  the  Plan  of 
Demutualization.  In  this  regard, 

(1)  OSFI  (i)  authorizes  the  release  of 
the  Plan  of  Demutualization  and  all 
information  to  be  sent  to  Eligible 
Policyholders;  (ii)  oversees  each  step  of 
the  demutualization  process;  and  (iii) 
makes  a  final  recommendation  to  the 
Canadian  Finance  Minister  on  the  Plan 
of  Demutualization. 

(2)  The  Canadian  Finance  Minister 
may  consider  such  factors  as  whether  (i) 
the  Plan  of  Demutualization  is  fair  and 
equitable  to  Eligible  Policyholders;  (ii) 


the  Plan  of  Demutualization  is  in  the 
best  interests  of  the  financial  system  in 
Canada;  and  (iii)  sufficient  steps  had 
been  taken  to  inform  Eligible 
Policyholders  of  the  Plan  of 
Demutualization  and  of  the  special 
meeting  on  demutualization. 

(3)  The  Michigan  Insurance 
Commissioner  makes  a  determination 
that  the  Plan  of  Demutualization  is  (i) 
fair  and  equitable  to  all  EUgible 
Policyholders  and  (ii)  consistent  with 
the  requirements  of  Michigan  law. 

(4)  Both  the  Canadian  Finance 
Minister  and  the  Michigan  Insurance 
Commissioner  concur  on  the  terms  of 
the  Plan  of  Demutualization. 

(c)  Each  Eligible  Policyholder  has  an 
opportunity  to  vote  to  approve  the  Plan 
of  Demutualization  after  full  written 
disclosure  is  given  to  the  Eligible 
Policyholder  by  Manulife. 

(d)  One  or  more  independent 
fiduciaries  of  a  Plan  that  is  an  Eligible 
Policyholder  receives  Holding  Company 
Common  Shares,  cash  or  policy  credits 
pursuant  to  the  terms  of  the  Plan  of 
Demuutualization  and  neither  Manulife 
nor  any  of  its  affiliates  exercises  any 
discretion  or  provides  investment 
advice  with  respect  to  such  acquisition. 

(e)  After  each  Eligible  Policyholder  is 
allocated  186  Common  Shares, 
additional  consideration  is  allocated  to 
Eligible  Policyholders  who  own  eligible 
policies  based  on  an  actuarial  formula 
that  takes  into  account  the  cash  value, 
the  death  benefit  (in  the  case  of  life 
insurance  policies  and  certain  annuity 
policies)  and  the  duration  of  each  such 
eligible  policy.  The  actuarial  formula 
has  been  reviewed  by  the  Canadian 
Finance  Minister  and  the  Michigan  , 
Insurance  Commissioner. 

-(f)  All  Eligible  Pdicyholders  that  are 
Plans  participate  in  the  transactions  on 
the  same  basis  within  their  class 
groupings  as  other  Eligible 
Policyholders  that  are  not  Plans. 

(g)  No  Eligible  Policyholder  pays  any 
brokerage  commissions  or  fees  in 
connection  with  the  receipt  of  Common 
Shares. 

(h)  All  of  Manulife's  policyholder 
obligations  remain  in  force  and  are  not 
affected  by  the  Plan  of  Demutualization. 

Section  IK.  Definitions 

For  purposes  of  this  exemption: 

(a)  "nie  term  "Manulife"  means  The 
Manufacturers  Life  Insurance  Company 
and  any  affiliate  of  Manulife  as  defined 
in  paragraph  (b)  of  this  Section  m. 

(b)  An  "affiliate"  of  Manulife 
includes — 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  Manulife.  (For 
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purposes  of  this  paragraph,  the  term 
"control"  means  the  power  to  exercise 
a  controlhng  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual.) 

(2)  Any  officer,  director  or  partner  in 
such  person,  and  (3)  Any  corporation  or 
partnership  of  which  such  person  is  an 
officer,  director  or  a  5  percent  partner  or 
owner. 

(c)  The  term  "Eligible  Policyholder" 
means  a  policyholder  who  is  eligible  to 
vote  at  the  special  meeting  on 
demutualization  and  to  receive 
consideration  under  Manulife's  Plan  of 
Demutualization.  More  specifically,  an 
Eligible  Policyholder  is  a  polio'holder 
of  the  mutual  insurer  that  had  i  voting 
policy  on  the  day  Manulife  announced 
its  intention  to  prepare  a  plan  of 
demutualization  (the  EligibiUty  Date)  or 
any  policyholdra-  that  applied  for  a 
voting  policy  on  or  prior  to  that  day. 
Policyholders  will  also  be  deemed 
Eligible  Policyholders  if  they  are 
holders  of  a  voting  policy  that  lapsed 
before  the  insurer's  Eligibility  Date  but 
was  reinstated  on  or  before  90  days 
prior  to  the  special  meeting  to  consider 
demutualization.  These  policyholders 
will  be  eligible  to  receive  benefits  upon 
demutualization. 

(d)  The  term  "policy  credit"  means 
whichever  of  the  following  is 
applicable:  (1)  with  respect  to  an 
individual  life  or  individual  deferred 
annuity  policy,  and  for  a  group  policy 
{other  than  a  group  annuity),  where  the 
owner  has  elected  a  paid-up  addition 
option,  an  increase  in  the  paid-up 
addition  value;  (2)  with  respect  to  all 
other  individual  life  or  individual 
deferred  annuity  policies,  and  for  all 
other  group  policies  (other  than  group 
annuities),  an  increase  in  the  dividend 
acciunulation  account;  (3)  with  respect 
to  a  settlement  annuity,  a  vested  annuity 
or  a  group  annuity,  an  increase  in  the 
periodic  income  payment. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  (the  Notice)  that 
was  published  July  22. 1999  at  64  FR 
39539. 

Written  Comments 

The  Department  received  two  written 
comments  with  respect  to  the  Notice. 
One  comment  was  submitted  by  a 
Manulife  policyholder.  The  other 
comment  was  submitted  by  Manulife. 
Following  is  a  discussion  of  these 
comments. 

Policyholder's  Comment 

The  commenter  expressed  concern 
over  the  tax  implications  of  the  cash 


distribution  that  would  be  made  by 
Manulife  to  the  policyholder's  Plan 
account  as  a  result  of  the 
demutualization.  The  commenter 
explained  that  he  had  not  sought  the 
demutualization  nor  was  he  taking  the 
distribution  in  his  own  name.  Rather,  he 
said  he  would  reinvest  the  cash 
consideration  received  with  other  assets 
held  by  his  Plan  account.  The 
commenter  argued  that  to  tax  him 
would  be  unfair  since  the  money  he 
would  be  receiving  as  a  result  of 
Manulife's  demutualization  would  not 
be  in  his  actual  possession  and  the  tax 
would  have  to  be  paid  to  the  taxing 
authorities  from  his  present  income. 
The  commenter  further  explained  that 
while  he  fully  expected  to  pay  taxes  on 
the  cash  consideration  when  he  took 
distributions  from  his  Plan  account,  to 
tax  him  prematurely  would  be  unfair 
and  constitute  imjust  enrichment  to  the 
taxing  authorities. 

In  response  to  the  commenter, 
Manulife  indicated  that  it  was  imaware 
of  how  the  commenter  acquired 
erroneous  information  that  the  payment 
of  the  demutualization  benefits  to  the 
commenter's  Plan  account  would 
constitute  a  taxable  event.  Manulife 
explained  that  imder  current  U.S.  tax 
law.  the  payment  of  the  demutualization 
benefits  to  a  qualified  plan  would  not 
result  in  current  taxation  to  a  Plan 
participant,  such  as  the  commenter,  nor 
of  the  Plan,  itself.  To  emphasize  this 
point,  Manulife  indicated  that  in  the 
Information  Circular  it  mailed  to 
poUcyholders  on  or  before  May  31. 
1999.  pages  51  and  52  of  the  docmnent 
specifically  state  that  the  "[r]eceipt  of 
Common  Shares  or  cash  by  a  pension  or 
profit  sharing  trust  (a  plan  covered  by 
section  401(a)  of  the  U.S.  Tax  Code)  will 
be  tax-free  to  the  trust  (assuming  the 
trust  is  not  otherwise  subject  to  tax)." 

Manulife's  Comment 

In  its  comment,  Manulife 
recommended  modifications  or 
clarifications  to  the  operative  language 
and  the  Summary  of  Facts  and 
Representations  (the  Summary)  of  the 
Notice  in  a  number  of  areas.  Manulife 
explained  that  its  comment  was 
generated  primarily  because  the 
exemption  application  reflected  a  draft 
version  of  the  Plan  of  Demutualization 
rather  than  the  final  version  that  was 
approved  by  OSFI  and  the  Michigan 
Insurance  Commissioner. 

Discussed  below  are  Manulife's 
concerns  and  the  Department's 
responses  vdth  respect  to  these  areas  of 
concern.  Also  included  is  a  discussion 
of  the  Department's  revisions  of  certain 
typographical  errors  appearing  in  the 


Summary  and  the  Notice  to  Interested 
Persons. 

1.  Canadian  Finance  Minister 
Considerations.  On  page  39539  of  the 
Notice,  Section  n(b)(2)  describes  the 
various  factors  the  Canadian  Finance 
Minister  may  take  into  account  in 
deciding  whether  to  approve  a  plan  of 
demutualization.  Manulife  represents 
that  the  first  subclause  of  Section  11(b)(2) 
should  be  revised  to  read  "The 
Canadian  Finance  Minister  may 
consider  such  factors  as  whether  (i)  the 
Plan  of  Demutualization  is  fair  and 
equitableto  policyholders."  As  for 
subclauses  (ii)  and  (iii)  of  Section 
11(b)(2),  Manidife  states  that  no  changes 
should  be  made. 

The  Department  concurs  with  this 
modification  to  Section  n(b)(2)  of  the 
Notice. 

2.  Fixed  and  Variable  Allocations  of 
Demutualization  Benefits.  On  page 
39539  of  the  Notice,  Section  11(e)  states 
that  the  fixed  allocation  of 
demutualization  benefits  will  equal  184 
Conunon  Shares.  However,  Manulife 
wishes  to  clarify  that  the  fixed 
allocation  is  actually  equal  to  186 
Common  Shares  and,  in  response  to  this 
comment,  the  Department  has  made  the 
requested  change.  The  Department  has 
also  made  a  corresponding  revision  on 
page  39543  of  the  Notice  in  the  second 
paragraph  of  Representation  10  of  the 
Smnmary. 

In  addition.  Section  n(e)  of  the  Notice 
describes  the  variable  component  of  the 
demutualization  benefits,  in  part,  as 
follows:  "additional  consideration  is 
allocated  to  Eligible  Policyholders  who 
own  participating  policies  based  on 
actuarial  formulas  that  take  into  account 
each  participating  policy's  contribution 
to  the  surplus  of  Manulife  *  *  ••• 
Manulife  represents  that  while  some 
other  insurance  companies  have 
calculated  the  variable  component  of 
their  demutualization  benefit  in  this 
manner,  Manulife's  variable  allocation 
will  be  calculated  on  a  different  basis. 
In  this  regard,  Manulife  explains  that 
under  its  Plan  of  Demutualization,  the 
variable  allocation  to  eligible  policies 
that  are  life  insurance  policies  will  be 
calculated  on  the  basis  of  the  cash 
value,  the  death  benefit  and  the 
duration  of  each  such  eligible  policy. 
Manulife  further  explains  that  the 
variable  allocation  to  eligible  policies 
that  are  annuities  will  be  calculated 
using  the  same  formula  that  will  be  used 
for  life  insurance  policies,  except  that 
the  share  allocation  with  respect  to  the 
death  benefit  will  generally  be  zero. 
According  to  Manulife,  these  allocation 
formulas  have  been  reviewed  by  the 
Canadian  Finance  Minister  and  the 
Michigan  Insurance  Commissioner.  In 
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light  of  the  above,  Manulife  suggests 
that  Section  11(e)  be  revised  to  read  as 
follows: 

After  each  Eligible  Policyholder  is 
allocated  186  Common  Shares,  additional 
consideration  is  allocated  to  Eligible 
Policyholders  who  own  eligible  policies 
based  on  an  actuarial  formula  that  takes  into 
account  the  cash  value,  the  death  benefit  (in 
the  case  of  life  insurance  policies  and  certain 
annuity  policies)  and  the  duration  of  each 
such  eligible  policy.  The  actuarial  formula 
has  been  reviewed  by  the  Canadian  Finance 
Minister  and  the  Michigan  Insurance 
Commissioner. 

The  Department  acknowledges 
Manulife's  requested  change  and  has 
modified  Section  11(e)  of  the  Notice. 

3.  Eligible  Policyholder  Definition.  On 
page  39539  of  the  Notice,  Section  in(c) 
defines  the  term  "Eligible  Policyholder" 
as — 

A  policyholder  who  is  eligible  to  vote  at 
annual  meetings  of  the  mutual  insurer  and  to 
receive  consideration  under  Manulife's  Plan 
of  Demutualization.  More  specifically,  an 
Eligible  Policyholder  is  a  policyholder  of  the 
mutual  insurer  that  had  a  voting  policy 
before  Manulife  emnounced  its  intention  to 
demutualize  or  any  policyholder  that  applied 
for  a  voting  policy  prior  to  that  day. 
Policyholders  will  also  be  deemed  Eligible 
Policyholders  if  they  are  holders  of  a  voting 
policy  that  lapsed  before  the  insurer's 
announcement  date  but  was  reinstated  on  or 
before  90  days  prior  to  the  special  meeting 
to  consider  demutualization.  These 
policyholders  will  be  eligible  to  receive 
benefits  upon  demutualization. 

To  reflect  current  revisions  in  its  Plan 
of  Demutualization,  Manulife  requests 
that  the  definition  of  "Eligible 
Policyholder"  as  set  forth  in  Section 
III(c]  of  the  Notice  be  revised  to  read  as 
follows: 

The  term  "Eligible  Policyholder"  means  a 
policyholder  who  is  eligible  to  vote  at  the 
special  meeting  on  demutualization  and  to 
receive  consideration  under  Manulife's  Plan 
of  Demutualization.  More  specifically,  an 
Eligible  Policyholder  is  a  policyholder  of  the 
mutual  insurer  that  had  a  A'oting  policy  on 
the  day  Manulife  announced  its  intention  to 
prepare  a  plan  of  demutualization  (the 
Eligibility  Date)  or  any  policyholder  that 
applied  for  a  voting  policy  on  or  prior  to  that 
day.  Policyholders  will  also  be  deemed 
Eligible  Policyholders  if  they  are  holders  of 
a  voting  policy  that  lapsed  before  the 
insurer's  Eligibility  Date  but  was  reinstated 
on  or  before  90  days  prior  to  the  special 
meeting  to  consider  demutualization.  These 
policyholders  will  be  eligible  to  receive 
benefits  upon  demutualization. 

In  response  to  this  comment,  the 
Department  has  made  the  requested 
changes  to  Section  IIl(c)  of  the  Notice. 

4.  Policy  Credit  Definition.  On  page 
39540  of  the  Notice  Section  11(d) 
contains  the  following  definition  of  the 
term  "policy  credit": 


The  term  "policy  credit"  means  whichever 
of  the  following  is  applicable:  (1)  with 
respect  to  an  individual  life  insurance  policy, 
an  increase  in  the  dividend  accumulation 
amount;  (2)  with  respect  to  an  individual 
deferred  annuity  policy  where  the  owner  has 
elected  a  dividend  accumulation  option,  an 
increase  in  the  dividend  accumulation 
amount;  (3)  with  respect  to  all  other 
individual  deferred  annuity  policies,  an 
increase  in  the  dividend  addition  value;  and 
(4)  with  respect  to  a  settlement  aimuity,  an 
increase  in  the  contract  reserve  which  shall 
provide  for  an  increase  in  the  monthly 
income  payment  equal  to  the  ratio  of  the 
reserve  increase  to  the  then  current  contract 
reserve. 

To  reflect  current  revisions  to  its  Plan  of 
Demutualization,  Manulife  suggests  that 
the  definition  of  the  term  "policy 
credit"  be  revised  to  read  as  follows: 

The  term  "policy  credit"  means  whichever 
of  the  following  is  applicable:  (1)  with 
respect  to  an  individual  life  or  individual 
deferred  annuity  policy,  and  for  a  group 
policy  (other  than  a  group  annuity),  where 
the  owner  has  elected  a  paid-up  addition 
option,  an  increase  in  the  paid-up  addition 
value;  (2)  with  respect  to  all  other  individual 
life  or  individual  deferred  annuity  policies, 
and  for  all  other  group  policies  (other  than 
group  annuities),  an  increase  in  the  dividend 
accumulation  account;  (3)  with  respect  to  a 
settlement  annuity,  a  vested  annuity  or  a 
group  annuity,  an  increase  in  the  periodic 
income  payment. 

The  Department  concurs  with  this 
clarification  cmd  has  modified  Section 
Ill(d)  accordingly. 

5.  Subsidiary  Ownership.  On  page 

39540  of  the  Notice,  Representation  1  of 
the  Summary  states,  in  pertinent  part, 
that  Manulife  indirectly  owns 
approximately  85  percent  of  The 
Manufactiu-ers  Life  Insurance  Company 
of  North  America  (Manulife/North 
America).  Manulife  wishes  to  clarify 
however,  that  as  a  result  of  ManUSA's 
recent  acquisition  of  the  15  percent 
minority  interest  in  Manulife/North 
America,  Manulife  now  indirectly  owns 
100  percent  of  that  entity. 

The  Department  notes  this 
clarification  to  the  Summary. 

6.  Stock  Ownership  Listings.  On  page 

39541  of  the  Notice,  Representation  4  of 
the  Summary  states  that  Common 
Shares  of  the  Holding  Company  will  be 
listed  on  the  Montreal,  Toronto  or  New 
York  Stock  Exchanges.  However,  for 
purposes  of  clarification,  Manulife 
represents  that  Common  Shares  will  be 
listed  on  each  of  the  "Montreal, 
Toronto,  Hong  Kong,  Philippines  and 
New  York  Stock  Exchanges." 

The  Department  acknowledges  this 
clarification. 

7.  Holding  Company  Shares.  On  page 
39541  of  the  Notice,  Representation  6  of 
the  Summary  describes  the  steps  that 
will  occur  in  connection  with 


Manulife's  demutualization. 
Specifically,  the  third  sentence  of 
Representation  6  states  the  following: 
"Then,  all  of  the  Holding  Company's 
Common  Shares  held  by  Maniilife 
immediately  prior  to  the  effective  date 
will  be  canceled."  Manulife  requests 
that  this  sentence  be  revised  by  deleting 
the  reference  to  the  term  "Common 
Shares"  and  replacing  it  with  the  term 
"shares."  Therefore,  the  revised 
sentence  would  read  as  follows:  "Then, 
all  of  the  Holding  Company's  shares 
held  by  Manulife  immediately  prior  to 
the  effective  date  will  be  canceled."  The 
Department  does  not  object  to  this 
change  and  has  made  the  requested 
revision. 

8.  Footnote  13.  On  page  39542  of  the 
Notice,  Footnote  1 3  of  the  Summary 
describes  the  treatment  of  the 
underwriters'  discount  imder  Canadian 
law  if  Common  Shares  are  sold  by  non- 
Canadian  policyholders  of  Manulife  in  a 
secondary  offering  by  the  Holding 
Company's  underwriters  as  part  of  the 
initial  public  offering.  To  clarify  the 
language  of  the  footnote,  Manulife 
suggests  that  the  second  and  third 
sentences  be  deleted  and  replaced  with 
the  following  language: 

Because  the  payment  of  the  underwriters' 
discount  is  treated  as  dividend  in  Canada,  a 
withholding  tax  of  15  percent  of  the  amount 
of  the  dividend  will  be  imposed.  Manulife 
has  concluded  that  there  is  an  applicable 
withholding  tax  exemption  under  the 
Canada/U.S.  tax  treaty  and,  accordingly,  it 
will  not  withhold  any  taxes  from  amounts 
remitted  to  the  Plans.  Manulife  has 
represented  that  even  if  its  conclusion  is 
incorrect,  it  will  not  seek  reimbursement 
from  any  Plan  policyholder  under  such 
circumstances. 

The  Department  concurs  with  these 
revisions  and  has  made  the  requested 
changes. 

9.  Footnote  19.  On  page  39542  of  the 
Notice,  Footnote  19  of  the  Summary 
discusses,  in  pertinent  part,  special 
rules  applicable  to  an  insurance  policy 
that  is  issued  to  a  trust  established  by 
Manulife.  Because  the  last  sentence  of 
the  second  paragraph  of  Footnote  19  is 
in  error,  Manulife  suggests  that  the 
sentence  be  revised  to  read  as  follows: 
"The  trustee  of  any  such  trust 
established  by  Manulife  will  not  be 
considered  an  Eligible  Policyholder  or 
owner  and  will  not  be  eligible  to  vote 
or  receive  consideration." 

The  Department  acknowledges  this 
revision  and  has  made  the  requested 
change. 

10.  Eligible  Policyholder.  On  page 
39543  of  the  Notice,  Representation  10 
of  the  Summary  describes  the  criteria 
for  an  Eligible  Policyholder  imder 
Manulife's  Plan  of  Demutualization.  To 
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clarify  the  second  parenthetical  in  the 
.first  paragraph  of  Representation  10, 
which  relates  to  certain  status  and  time 
requirements  for  the  insurance  policies, 
Manulife  suggests  that  the  parenthetical 
be  revised  to  read  as  follows: 

(or  applied  for  on  or  before  that  date  or 
which  are  in  lapse  status  on  that  date  and 
reinstated  at  least  90  days  prior  to  the  special 
meeting  of  the  Eligible  Policyholders  to  vote 
on  the  Plan  of  Demutualization). 

The  Department  acknowledges  this 
revision  and  has  modified  the 
parenthetical. 

11.  Cash  Elections/Non-Trusteed 
Policies.  On  page  39543  of  the 
Sununary,  the  second  sentence  in  the 
fourth  paragraph  of  Representation  10 
states  that  the  cash  election  that  is  made 
by  an  Eligible  Policyholder  who  is 
entitled  to  receive  Common  Shares  may 
be  reduced  if  the  Board  of  Directors  of 
the  Holding  Company  determines  that 
such  reduction  is  in  Manulife's  best 
interests.  However,  for  purposes  of 
clarification,  Manulife  suggests  that  this 
sentence  be  deleted  and  the  following 
new  sentence  be  inserted  in  lieu  thereof: 

If,  in  the  judgment  of  the  Board  of  Directors 
of  the  Holding  Company,  it  would  not  be  in 
the  best  interests  of  Manulife  to  conduct  a 
public  offering  that  fully  funds  cash 
elections,  then  the  Board  of  Directors  shall 
determine  the  number  of  Common  Shares  by 
which  the  aggregate  cash  elections  shall  be 
reduced,  and  such  reductions  shall  be  pro- 
rated among  all  Eligible  Policyholders  who 
have  made  a  cash  election. 

In  response  to  this  comment,  the 
Department  has  made  the  suggested 
modification. 

In  addition,  the  fifth  paragraph  of 
Representation  10  refers  to  Plans 
-  intending  to  qualify  under  section 
403(a]  of  the  Code  as  the  recipients  of 
policy  credits.  Manulife  requests  that 
the  sentence  should  also  make  reference 
to  Plans  intending  to  qualify  under 
section  401(a)  of  the  Code.  Accordingly, 
Manulife  suggests  that  the  sentence 
should  read  as  follows: 

Other  Eligible  Policyholders,  namely 
owners  of  individual  retirement  annuities, 
tax  sheltered  aimuities,  certain  other  policies 
issued  directly  to  Plan  participants  in 
qualified  pension  or  profit  sharing  plans,  or 
group  policies  issued  in  cormection  with 
Plans  intending  to  qualify  under  section 
401(a)  or  403(a]  of  the  Code  that  are  not  held 
in  trust,  will  receive  policy  credits  equal  in 
value  to  the  shares  allocated  to  such  Eligible 
Policyholders. 

■    The  Department  notes  this  change  and 
has  made  the  requested  revision. 

12.  Escmw  Arrangement.  On  page 
39543  of  the  Notice,  Representation  12 
of  the  Siinunary  describes  an  escrow 
arrangement  that  Manulife  will 
implement  in  the  event  the  exemption 


is  not  granted  before  the  effective  date 
of  the  demutualization.  Specifically,  the 
first  sentence  of  Representation  12 
provides  that  the  escrow  arrangement  is 
subject  to  terms  and  conditions 
approved  by  the  Superintendent  of 
OSFI.  Manulife  wishes  to  clarify, 
however,  that  such  terms  and 
conditions  will  be  subject  to  approval 
by  the  Michigan  Insurance 
Commissioner  rather  than  the 
Superintendent  of  OSFI. 

m  response,  the  Department  notes  this 
clarification  and  has  made  the  requested 
change. 

Finally,  the  Department  has  revised 
certain  tjrpographical  errors  appearing 
in  the  Summary  and  the  Notice  to 
Interested  Persons.  In  this  regard,  on 
page  39543  of  the  Notice,  references  to 
the  citation  "29  CFR  2510.3-2(c)"  in  the 
fifth  paragraph  of  Representation  10  and 
in  paragraph  (d)  of  Representation  12 
should  be  revised  to  read  "29  CFR 
2510.3-21(c)."  Also,  the  reference  to 
"20  CFR  2570.43(b)(2)"  in  the  Notice  to 
Interested  Persons  should  be  revised  to 
read  "29  CFR  2570.43(b)(2)." 

For  further  information  regarding  the 
comments  or  other  matters  discussed 
herein,  interested  persons  are 
encouraged  to  obtain  copies  of  the 
exemption  application  file  (Exemption 
Application  No.  D-10738)  die 
Department  is  maintaining  in  this  case. 
The  complete  application  file,  as  well  as 
all  supplemental  submissions  received 
by  the  Department,  are  made  available 
for  public  inspection  in  the  Public 
Documents  Room  of  the  Pension  and 
Welfare  Benefits  Administration,  Room 
N-5638,  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20210. 

Accordingly,  after  giving  full 
consideration  to  the  entire  record,     " 
including  the  written  comments 
received,  the  Department  has  decided  to 
grant  the  exemption  subject  to  the 
modifications  and  clarifications 
described  above. 

For  Further  Information  Contact:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-fi-ee  number.) 

General  Infbrmatioii 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 


require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  DC,  this  29th  day  of 
September,  1999. 
Ivan  Strasfield, 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor. 

[FR  Doc.  99-25709  Filed  10-1-99;  8:45  am] 
BILUNG  CODE  4510-2»-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[99-128] 

Agency  Information  Collection: 
Submission  for  0MB  Review, 
Comment  Request 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 
SUMMARY:  The  National  Aeronautics  and 
Space  Administration  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
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DATES:  Comments  on  this  proposal 

should  be  received  on  or  before 

November  3, 1999. 

ADDRESSES:  All  comments  should  be 

addressed  to  Ms.  Michele  Hull,  National 

Aeronautics  and  Space  Administration, 

Washington,  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Cannela  Simonson,  Office  of  the  Chief 

Information  Officer.  (202)  358-1223. 

Reports:  None. 

Title:  Required  Central  Contractor 
Reustration. 

OMB  Number:  270O-. 

Type  of  Review:  New. 

Need  and  Uses:  NASA  is  requiring  it's 
vendors  to  register  in  DoD's  Central 
contractor  Registration  Database.  This 
requirement  will  be  applicable  for  all 
awards  excluding  purchases  with  a 
Government  pinchase  card. 

Affected  Public:  Business  or  other  for- 
profit,  not-for-profit  institutions,  Federal 
Government,  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
10,120. 

Responses  Per  Respondent:  1. 

Estimated  Annual  Responses:  10,120. 

Estimated  Hours  Per  Request:  Vz  hi. 

Estimated  Annual  Burden  Hours: 
5,060. 

Frequency  of  Report:  Annually. 
David  B.  Nelson, 

Acting  Deputy  Chief  Information  Officer, 
Office  of  the  Administrator. 

[FR  Doc.  99-25739  Filed  10-1-99:  8:45  am] 
BNJJNO  CODE  n^o•m-p 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notic«99-125] 

NASA  Advisory  Council,  Life  and 
Microgravity  Sciences  and 
Applications  Advisory  Committee, 
Masting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACnON:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Life  and  Microgravity 
Sciences  and  Applications  Advisory 
Committee. 

DATES:  Thursday,  October  21, 1999, 
10:00  a.m.  to  5:00  p.m.;  and  Friday, 
October  22, 1999, 8:00  a.m.  to  12:00 
Noon. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration  Headquarters,  300 
E  Street,  SW,  MIC-6,  Room  6H46, 
Washington,  DC  20546. 


FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Stephen  C.  Davison,  Code  UG,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-0647. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Action  Status 
— Update:  Office  of  Life  &  Microgravity 

Sciences  and  Applications 
—FY  1999  OLMSA  Performance  Targets 
— NRC  Studies  and  Relation  to  OLMSA 
—ISO  9001  Implementation 
— PFO  Workshop 
—Flight  PI/NASA  Interactions 
— Access  to  Space/Space  Station 
— Discussion  of  Committee  Findings 

and  Recommendations 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  September  28. 1999. 
Matthew  M.  Crouch, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

(FR  Doc.  99-25736  Filed  10-1-99:  8:45  am] 

BNJJNG  CODE  7510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  99-126] 

NASA  Advisory  Council,  Aero-Spacs 
Technology  Advisory  Committee, 
Goals  Subcommittee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
annoimces  a  NASA  Advisory  Council, 
Aero-Space  Technology  Advisory 
Committee,  Goals  Subcommittee 
meeting. 

DATES:  Tuesday,  November  16,  1999, 
8:00  a.m.  to  5:00  p.m.;  Wednesday, 
November  17, 1999,  8:00  a.m.  to  5:00 
p.m.;  and  Thursday,  November  18, 
1999,  8:00  a.m.  to  12:00  noon. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration,  300  E  Street, 
SW.,  Washington,  DC  20546-0001.  The 
meeting  will  be  held  in  the  Program 
Review  Center,  Room  9H-40. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Enzie  M.  Ebron,  National  Aeronautics 
and  Space  Administration,  300  E  Street, 
SW.,  Washington,  DC  20546-0001,  202- 
358-4642. 


SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room. 
Agenda  topics  for  the  meeting  are  as 
follows: 

Review  the  progress  the  NASA  Aero- 
Space  Technology  Enterprise  has  made 
on  the  following  Enabling  Technology 
Goals  (ETG): 

•  ETG  4 — While  maintaining  safety, 
triple  the  throughput,  in  all  weather 
conditions,  within  10  years. 

•  ETG  7— Enable  doorstep-to- 
destination  travel  at  4  times  the  speed 
of  highways  to  25%  of  the  Nation's 
suburban,  rural,  and  remote 
communities  in  10  years  and  more  than 
90%  in  25  years. 

•  ETG  8 — ^Provide  the  next  generation 
design  tools  and  experimental  craft  to 
increase  design  confidence,  and  cut  the 
design  cycle  time  for  air  and  space 
transportation  vehicles  in  half. 

•  ETG  9 — Reduce  the  payload  costs  to 
low-earth  orbit  by  an  order  of  magnitude 
from  $10,000  to  $1,000  per  pound 
within  10  years,  and  by  an  additional    . 
order  of  magnitude,  from  thousands  to 
hundreds  of  dollars  per  pound,  within 
25  years. 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitors  register. 

Dated:  September  28, 1999. 
Mattlww  M.  Crouch, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  99-25737  Filed  10-1-99;  8:45  am] 

BILUNG  CODE  751(H)1-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  9»-127] 

NASA  Advisory  Council,  Life  and 
Microgravity  Sciences  and 
Applications  Advisory  Committee,  Life 
Sciences  Advisory  Sut)committee; 
Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

3UMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
annoimces  a  meeting  of  the  NASA 
Advisory  Coimcil,  Life  and  Microgravity 
Sciences  and  Applications  Advisory 
Committee,  Life  Sciences  Advisory 
Subcommittee. 
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DATES:  Wednesday.  October  20, 1999, 
8:00  a.m.  to  5:00  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration  Headquarters,  300 
E  Street,  SW.,  Program  Review  Center 
(PRO,  Room  9H40.  Washington,  DC 
20546. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Frank  M.  Sulzman,  Code  UL,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-0220. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Action  Status 

— Update:  Life  Sciences  Division 
— Life  Sciences  Division  FY99 

Performance  Metrics 
— Human  Research  Facility  Report 
— Mars  Robotic  Missions  Status 
— Flight  Manifest  Status 
— Discussion  of  Joint  Findings  and 

Recommendations 
— Life  Sciences  Procedures  for  Flight 

Selection 
— Commercial  Procedures  for  Flight 

Selection 
— Life  Sciences  Use  of  Commercial 

Hardware 
— Commercial  Use  of  Life  Sciences 

Hardware 
— ISS  Research  and  Commercial 

Utilization 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  September  28, 1999. 
Matthew  M.  Crouch, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

(FR  Doc.  99-25738  Filed  10-1-99;  8:45  am) 

BILUNG  CODE  7S10-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (99-129)] 

NASA  Advisory  Council  (NAC),  Aero- 
SfMce  Technology  Advisory 
Committee  (ASTAC);  IMeeting 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Aero-Space 
Technology  Advisory  Committee. 


DATES:  Thursday,  October  28, 1999,  9:00 
a.m.  to  5:00  p.m.;  and  Friday,  October 
29, 1999,  8:00  a.m.  to  12:00  Noon. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Room  7H46,  300 
E  Street,  SW,  Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Mary-Ellen  McGrath,  Office  of  Aero- 
Space  Technology,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546  (202/358-4729). 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Aero-Space  Technology  Overview 
— Facilities  Working  Group 
— Role  of  the  ASTAC  in  the  Government 

Performance  and  Results  Act 
— Subcommittee  Reports 
— FAA/NASA  Executive  Committee 
— Intelligent  Synthesis  Environment 

Program 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

Dated:  September  29, 1999. 

Matthew  M.  Crouch, 

Advisory  Committee  Management  Officer. 
National  Aemnautics  and  Space 
Administration. 

[FR  Doc.  99-25740  Filed  10-1-99;  8:45  am] 
BILUNG  CODE  7S10-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  AOIMINISTRATION 

[Notice  (99-1 24)] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  Prospective  Patent 

License. 

SUMMARY:  NASA  hereby  gives  notice 
that  Fisk  Ventures,  Inc.,  of  Racine,  WI 
has  applied  for  a  partially  exclusive 
license  to  practice  the  inventions 
described  and  claimed  in  U.S.  Patent 
No.  5,153.132,  entitled  "Three- 
Dimensional  Co-Culture  Process;"  U.S. 
Patent  No.  5,308,764,  entitled  "Multi- 
Cellular  Three-Dimensional  Living 
Mammalian  Tissue;"  U.S.  Patent  No. 
5,330,908,  entitled  "High  Density  Cell 
Cult\ire  System;"  U.S.  Patent  No. 
4,839,046,  entided  "Bio-Reactor 
Chamber;"  U.S.  Patent  No.  5,002,890, 
entitled  "Spiral-Vane  Bio-Reactor;"  U.S. 
Patent  No.  5,155,034,  entitled  "Three- 
Dimensional  Cell  to  Tissue  Assembly 
Process;"  U.S.  Patent  No.  5,627,021, 
entitled  "Multi-Cellular,  Three- 
Dimensional  Living  Mammalian 


Tissue; '  U.S.  Patent  No.  5,496,722, 
entitled  "Cultured  Normal  Mammalian 
Tissue  and  Process;"  U.S.  Patent  No. 
5,589,112.  entitled  "Constructing  a 
High-Density  Cell  Culture  System;"  U.S. 
Patent  No.  5,851,816,  entitled  "Cultured 
High-Fidelity  Three  Dimensional 
Human  Urogenital  Tract  Carcinomas 
and  Process;"  U.S.  Patent  No.  5,846,807, 
entitled  "Media  Compositions  for 
Three-Dimensional  Mammalian  Tissue 
Growth  Under  Microgravity  Culture 
Conditions;"  U.S.  Patent  No.  5,858,783, 
entitled  "Production  of  Normal 
Mammalian  Organ  Culture  Using  a 
Medium  Containing  Mem-Alpha, 
Leibovitz  L-15,  Glucose  Galactose 
Fructose;"  and  in  the  pending  U.S. 
Patent  Application  identified  as  NASA 
Case  No.  MSC-22 122-1,  entided 
"Horizontal  Rotating- Wall  Vessel 
Propagation  in  Vitro  Human  Tissue 
Models."  Each  of  the  above  U.S.  Patentis 
and  the  Patent  Application  are  assigned 
to  the  United  States  of  America  as 
represented  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration.  Partially  exclusive 
license  rights  were  also  applied  for  in 
NASA's  undivided  interest  in  the  U.S. 
Patent  Application  identified  as  NASA 
Case  No.  MSC-22859-1,  entiUed 
"Production  of  Functional  Proteins: 
Balance  of  Shear  Stress  and  Gravity:" 
and  pending  PCT  application.  NASA 
Case  No.  MSC-22859-1  (PCT),  entitled 
"Production  of  Functional  Proteins: 
Balance  of  Shear  Stress  and  Gravity." 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to  the 
Johnson  Space  Center. 
DATES:  Responses  to  this  notice  must  be 
received  by  December  3,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Gate,  Patent  Attorney.  Johnson 
Space  Center,  Mail  Stop  HA,  Houston, 
TX  77058-8452;  telephone  (281)  483- 
1001. 

Dated:  September  27, 1999. 
Edward  A.  Frankle, 

General  Counsel. 

[FR  Doc.  99-25644  Filed  10-1-99;  8:45  am] 

BILLING  COOE  7510-01-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

SutMnission  for  0MB  Review; 
Comment  Request 

AGENCY:  National  Endowment  for  the 

Humanities. 

action:  Notice. 

SUMMARY:  The  National  Endowment  for 
the  Humanities  (NEH)  has  submitted  the 
following  public  information  collection 
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request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  as  required  by  the 
provisions  of  Uie  Paperwork  Reduction 
Act  of  1995  {Pub.  L.  104-13.44  U.S.C. 
Chapter  35).  Copies  of  this  ICR,  with 
applicable  supporting  documentation, 
may  be  obtained  by  calling  the  National 
Endowment  for  the  Himianities, 
Assistant  Director,  Grants  Office,  Susan 
G.  Daisey  {202-606-8494)  or  may  be 
requested  by  email  to  sdaisey@neh.gov. 
Comments  should  be  sent  to  the  Office 
of  hifbrmation  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  the  National 
Endowment  for  the  Humanities,  Office 
of  Management  and  Budget.  Room 
10235,  Washington,  DC  20503  (202- 
395-7316),  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Register.  If  you  anticipate  that  you  will 
be  submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  above  as  soon 
as  possible. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  {OMB)  is 
particularly  interested  in  comments 
which:  {1)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
biirden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  {4)  Minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond. 

Agency:  National  Endowment  for  the 
Humanities. 

Title  of  Proposal:  My  History  is 
America's  History  Website. 

OMB  Number:  3136-0136. 

Frequency  of  Collection:  Continual. 

Affected  Public:  General  Public. 

Number  of  Respondents: 
Approximately  100,000  per  year. 

estimated  Time  per  Respondent: 
Approximately  one  hour  per  response. 

Estimated  Total  Burden  Hours: 
350,000. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  This  submission  requests 
approval  from  OMB  within  sixty  days 
for  a  three-year  extension  of  this 
currently  approved  collection  of 
information. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  G.  Daisey,  Assistant  Director, 


Grants  Office.  National  Endowment  for 

the  Humanities,  1100  Pennsylvania 

Avenue,  NW,  Room  311,  Washington, 

DC  20506,  or  by  email  to: 

sdaisey@neh.gov.  Telephone:  202-606- 

8494. 

George  Fair, 

Acting  Deputy  Chainnan. 

[FR  Doc.  99-25681  Filed  10-1-99;  8:45  am] 

BtLLMG  CODE  753S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[EA  96-081] 

Morrison  Knudsen  SGT,  LLC; 
Confinnatory  Order  (Effective 
Immediately) 


Morrison  Knudsen  (MK)  is  a 
construction  engineering  firm  with 
operation  at  multiple  reactor  and 
nuclear  materials  facilities  regulated  by 
the  U.S.  Nuclear  Regulatory 
Commission  {NRC  or  Commission).  MK 
headquarters  is  located  in  Cleveland, 
Ohio.  SGT,  LLC  {SGT)  is  an  affiliate  of 
MK  involved  in  the  steam  generator 
replacement  projects  for  MK. 


On  March  13, 1997.  the  NRC  Office  of 
Investigations  {OI)  initiated  an 
investigation  to  determine  if  a  former 
Corporate  Group  Welding  Engineer 
{GWE)  for  MK  had  been  discriminated 
against  for  raising  safety  concerns.  In  its 
report  issued  on  February  6, 1998  (01 
Case  No.  3-97-013),  OI  concluded  that 
there  was  sufficient  evidence  to 
substantiate  that  discrimination 
occurred.  Specffically,  OI  concluded 
that  the  GWE's  identification  of 
deficiencies  in  welding  procedures  by 
MK  and  SGT  employees  at  the  Point 
Beach  Nuclear  Plant  was  at  least  a 
contributing  foctor  in  MK's  decision  to 
remove  him  from  his  position  as  MK 
Corporate  GWE  on  January  15,  1997.  In 
addition,  in  a  decision  issued  on 
October  28, 1997,  a  Department  of  Labor 
{DOL)  Administrative  Law  Judge  (ALJ), 
in  DOL  Case  No.  97-ERA-34, 
determined  that  the  removal  of  the  GWE 
was  in  retaliation  for  his  engaging  in 
protected  activity.  Subsequently,  on 
May  21, 1998,  the  ALJ  approved  a 
settlement  agreement  between  the  GWE 
andMK. 

On  January  27. 1999,  a  predecisional 
enforcement  conference  was  held 
between  MK  and  the  NRC  staff  to 
discuss  the  apparent  violation  of  the 
NRC's  employee  protection 
requirements  {10  CFR  50.7).  MK 
retained  the  services  of  a  law  firm  to 


perform  an  independent  investigation. 
MK  submitted  the  report  of  this 
investigation  and  additional  materials  to 
the  NRC  for  review  in  support  of  its 
position  that  the  removal  of  the  GWE 
was  based  upon  legitimate  performance 
considerations  and  not  upon  the  GWE 
having  engaged  in  protected  activity. 
While  MK  and  SGT '  do  not  agree  that 
a  violation  of  the  Energy  Reorganization 
Act,  as  amended,  or  the  Commission's 
regulations  occurred,  in  response  to  the 
DOL  and  01  findings,  MK  and  SGT  have 
agreed  to  take  the  actions  as  described 
in  Section  V  of  this  Order. 

m 

MK.  and  its  affiliate  SGT,  have  agreed 
to  take  certain  actions  to  assess  the  work 
environment  at  their  corporate 
headquarters  and  temporary  nuclear 
reactor  and  materials  job  sites. 
Specifically,  MK  and  SGT  have 
conmiitted  to  conduct  a  comprehensive 
cultural  assessment  to  be  performed  by 
an  independent  consultant  and  to 
utilize  Uie  results  of  such  an  assessment 
to  improve  their  employee  concerns 
program  and  to  implement  a  mandatory 
continuing  training  program  for  all 
supervisors  and  managers.  The  training 
program  will  have  the  objectives  of 
reinforcing  the  importance  of 
maintaining  a  safety  conscious  work 
environment  and  of  assisting  managers 
and  supervisors  in  responding  to 
employees  who  raise  safety  concerns  in 
the  workplace.  MK  and  SGT  agreed  to 
include  in  such  training  the 
requirements  of  10  CFR  50.7.  including, 
but  not  limited  to.  the  definition  of 
protected  activity  and  discrimination, 
and  appropriate  responses  to  the  raising 
of  safety  concerns  by  employees.  MK 
and  SGT  also  agreed  that  such  training 
will  be  conducted  by  an  independent 
trainer  with  expertise  in  employee 
concerns  programs  and  employee 
protection  requirements  in  the  nuclear 
industry. 

In  addition.  MK  and  SGT  also  have 
committed  to  taking  the  following 
corrective  action  to  enstire  that 
employees  feel  free  to  raise  safety 
concerns  without  fear  of  retaliation:  (1)  - 
posting  this  Confirmatory  Order  and  the 
employee  protection  requirements  of 
Section  211  of  the  Energy 
Reorganization  Act,  as  amended,  and 
NRC  Form  3.  at  all  MK  and  SGT 
temporary  nuclear  reactor  and  materials 
job  sites  and  at  the  MK  corporate 
headquarters  in  Cleveland.  Ohio;  {2) 
implementing  the  recommendations  of 
the  independent  third  party  assessment 


I  Both  MK  and  SGT  employees  were  involved  in 
the  alleged  discrimination  against  the  MK  Corporate 
Group  Welding  Engineer. 
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to  improve  the  MK  and  SGT  employee 
concerns  program;  (3)  conducting 
periodic  updates  of  an  employee 
cultural  survey  developed  by  an 
independent  contractor  to  ensure  that 
MK  and  SGT  employees  feel  free  to  raise 
safety  concerns  without  fear  of 
retaliation;  and  (4)  expanding  the 
current  MK  and  SGT  exit  surveys  to 
include  safety  conscious  work 
environment  issues  and  to  conduct  exit 
surveys  of  their  permanent  and  contract 
employees  to  ensure  that  such 
employees  feel  free  to  raise  safety 
concerns  while  employed  by  MK  or 
SGT. 

IV 

Since  MK  and  SGT  have  committed  to 
taking  comprehensive  corrective  actions 
as  set  forth  below,  and  since  MK  and 
SGT  have  committed  to  monitor  the 
work  environment  and  to  promote  an 
atmosphere  conducive  to  die  raising  of 
ssd^ety  concerns  by  employees  without 
fear  of  retaliation  by  implementing  this 
Confirmatory  Order,  the  NRG  staff  has 
determined  that  its  concerns  regarding 
employee  protection  at  MK  corporate 
headquarters  and  at  MK  and  SGT 
temporary  nuclear  reactor  and  materials 
job  sites  can  be  resolved  through  NRC's 
confirmation  of  MK  and  SGT 
commitments  as  outlined  in  this  Order. 
Accordingly,  the  staff  is  exercising  its 
enforcement  discretion  pursuant  to 
Section  VII.B.6  of  the  NRC  Enforcement 
Policy  and  will  not  issue  a  Notice  of 
Violation  or  a  civil  penalty  in  this  case. 

By  letter  dated  July  9, 1999,  MK  and 
SGT  consented  to  issuance  of  this  Order 
with  the  commitments  described  in 
Section  V  below.  By  letter  dated  August 
9, 1999,  MK  and  SGT  waived  any  right 
to  a  hearing  on  this  Order.  MK  and  SGT 
further  consented  to  the  immediate 
effectiveness  of  this  Order. 

I  find  that  MK  and  SGT's 
commitments,  as  set  forth  in  Section  V 
below,  are  acceptable  and  necessary  and 
conclude  that  with  these  commitments, 
the  public  health  and  safety  are 
reasonably  assured.  In  view  of  the 
foregoing,  I  have  determined  that  public 
health  and  safety  require  that  these 
commitments  be  confirmed  by  this 
Order.  Based  on  the  above,  and  MK  and 
SGT's  consent,  this  Order  is 
immediately  effective  upon  issuance. 


Accordingly,  pursuant  to  sections 
103, 161b,  161i,  1610, 182  and  186  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Commission's 
regiilations  in  10  CFR  2.202  and  10 
C.F.R  Part  50,  It  is  hereby  ordered, 
effective  immediately,  that: 


1.  MK  and  SGT  shall  hire  an 
independent  consultant  to  conduct 
audits,  to  review  the  MK  and  SGT 
Employees  Concerns  Program  (ECP), 
and  to  conduct  training  for  MK  and  SGT 
supervisors  and  managers  as  discussed 
below  in  Condition  *2  of  this  Order.  MK 
and  SGT  will  hire  this  independent 
consultant,  with  experience  in  ECPs,  to 
also  conduct  an  independent  evaluation 
of  MK's  and  SGT's  ECP  to  be  completed 
by  March,  2000.  MK  and  SGT  shall 
inform  the  NRC  by  November  1,  1999, 
as  to  the  identity  of  its  independent 
consultant.  MK  and  SGT  shall  either 
implement  the  recommendations 
outlined  by  the  considtant  to  ensure  a 
safety  conscious  work  environment 
exists  at  MK  and  SGT  corporate  and 
temporary  nuclear  reactor  and  materials 
job  sites  or  explain  to  the  NRC  why  it 
cannot  implement  such 
recommendations  outlined  by  the 
consultant.  MK  and  SGT  shall  provide 
the  report  of  recommendations  of  their 
independent  consultant  by  March,  2000 
to  the  NRC  Branch  Chief,  Quality 
Assurance,  Vendor  Inspection, 
Maintenance  and  Allegations  Branch, 
Office  of  Nuclear  Reactor  Regulation  at 
U.S.  NRC,  Mailstop  0-9A1,  Washington 
DC  20555. 

2.  MK  and  SGT  will  conduct 
mandatory  continuing  braining  programs 
on  an  aimual  basis  begirming  in  the 
calendar  year  2000  for  all  MK  and  SGT 
supervisors  and  managers  at  their 
corporate  and  temporary  nuclear  reactor 
and  materials  job  sites.  All  temporary 
craft  and  permanent  MK  and  SGT 
employees  shall  receive  initial 
employee  protection  training  as  part  of 
their  access  program  or  orientation 
when  they  begin  work  at  an  MK  or  SGT 
job  site.  "The  independent  consiUtant,  as 
outlined  in  Condition  *1  of  this  Order, 
will  approve  this  training.  The  training 
program  for  supervisors  and  managers 
should  be  conducted  by  an  independent 
trainer  as  approved  by  the  independent 
consultant,  if  the  consultant  does  not 
conduct  such  training,  and  include: 

(A)  Annual  training  on  the 
requirements  of  10  CFR  50.7,  or  similar 
regulations,  through  at  least  calendar 
year  2002,  including,  but  not  hmited  to, 
what  constitutes  protected  activity  and 
what  constitutes  discrimination,  and 
appropriate  responses  to  the  raising  of 
safety  concerns  by  employees.  Such 
training  shall  stress  the  freedom  of 
employees  in  the  nuclear  industry  to 
raise  safety  concerns  without  fear  of 
retaliation  by  their  supervisors  or 
managers. 

(B)  Scheduled  training  on  building 
positive  relationships  and  conflict 
resolution.  The  training  program  will 
have  the  objective  of  reinforcing  the 


importance  of  maintaining  a  safety 
conscious  work  environment  and 
assisting  managers  and  supervisors  in 
dealing  with  conflicts  in  the  work  place 
in  the  context  of  a  safety  conscious  work 
environment  at  MK  and  SGT  and  at 
their  temporary  nuclear  reactor  and 
materials  job  sites. 

3.  MK  and  SGT  will  integrate,  into 
their  overall  program  for  enhancing  the 
work  envirormient  and  safety  culture  at 
their  corporate  headquarters  and  their 
temporary  nuclear  reactor  and  materials 
job  sites,  a  cultural  assessment  survey 
(i.e.  questionnaire)  developed  by  the 
independent  consultant.  The  time  frame 
for  integration  of  cultural  assessments 
into  the  ECP  shall  be  submitted,  to  the 
NRC  Branch  Chief  mentioned  in 
Condition  »1  of  this  Order,  by  the  MK 
and  SGT  independent  consultant.  MK 
and  SGT  agree  to  conduct  at  least  three 
additional  annual  assessments.  These 
audits  should  be  geared  toward  ensuring 
that  employees  are  aware  of  the 
provisions  of  10  CFR  50.7,  or  similar 
regulations,  are  willing  to  come  forward 
and  report  safety  concerns  when 
appropriate,  and  know  how  to 
implement  the  ECP  (e.g.  that  tije 
existence  of  the  safety  concerns  hotline 
is  well  known  to  all  employees).  MK 
and  SGT  also  agree  to  conduct  audits  at 
their  temporary  nuclear  reactor  and 
materials  job  sites  soon  after  the  initial 
staffing  of  the  sites  and  periodically 
afterwards  as  warranted.  Lastly,  MK  and 
SGT  also  agree  to  expand  their  exit 
survey  to  include  safety  conscious  work 
environment  issues  and  to  conduct  exit 
surveys  of  their  permanent  corporate 
employees  and  contract  employees  so  as 
to  ensure  that  all  employees  feel  free  to 
raise  safety  concerns  without  fear  of 
retaliation.  The  questionnaires,  audits, 
surveys,  and  the  resulting  analysis 
reports  of  these  ECP  documents  will  be 
submitted  to  the  NRC  for  review  for  a 
period  of  three  years  from  the  date  of 
this  Order  by  sending  the  materials  to 
the  NRC  contact  stated  in  Condition  il 
of  this  Order.  MK  and  SGT  will  provide 
information  to  the  NRC  pertaining  to 
any  follow-up  actions  to  address  issdes 
raised  by  the  survey  and  audit  results. 

4.  Following  the  issuance  of  this 
Confirmatory  Order,  MK  and  SGT  will 
issue  and  post  this  Confirmatory  Order. 
Section  211  of  the  Energy 
Reorganization  Act,  as  amended,  and 
NRC  Form  3,  to  inform  all  of  its 
employees  of  this  Confirmatory  Order, 
as  well  as  their  right  to  raise  safety 
concerns  to  management  and  to  the  NRC 
without  fear  of  retaliation.  These 
publications  shall  also  be  posted  at  all 
temporary  nuclear  reactor  and  materials 
job  sites  and  at  the  companies'  corporate 
headquarters. 
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The  Director,  Office  of  Enforcement 
may  relax  or  rescind,  in  writing,  any  of 
the  above  conditions  upon  a  showing  by 
MK  and  SGT  of  good  cause. 

VI 

Any  person  adversely  affected  by  this 
Confirmatory  Order,  other  than  MK  or 
SGT,  may  request  a  hearing  within  20 
days  of  its  issuance.  Where  good  cause 
is  shown,  consideration  will  be  given  to 
extending  the  time  to  request  a  hearing. 
A  request  for  extension  of  time  must  be 
made  in  writing  to  the  Director,  Office 
of  Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  Any  request  for  a 
hearing  shall  be  submitted  to  the 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Chief,  Rulemaking 
and  Adjudications  Staff,  Washington, 
D.C.  20555.  Copies  of  the  hearing 
request  shall  also  be  sent  to  the  Director, 
Office  of  Enforcement,  U.S.  Nuclear 
Regulatory  Commission,  Washington 
D.C.  20555,  to  the  Assistant  General 
Coimsel  ior  Materials  Litigation  and 
Enforcement  at  the  same  address,  to  the 
Regional  Administrator,  NRC  Region  in, 
801  Warrenville  Road.  Lisle.  IL  60532- 
4351.  and  to  MK  and  SGT.  If  such  a 
person  requests  a  hearing,  that  person 
shall  set  forth  with  particularity  the 
manner  in  which  his  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  the  hearing  is  requested  by  a  person 
whose  interest  is  adversely  affected,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Confirmatory  Order  shall 
be  sustained. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specffied  in 
Section  V  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceeding.  If  an 
extension  of  time  requesting  a  hearing 
has  been  approved,  the  provisions 
specified  in  Section  V  shall  be  final 
when  the  extension  expires  if  a  hearing 
request  has  not  been  received.  An 
answer  or  a  request  for  a  hearing  shall 
not  stay  the  immediate  effectiveness  of 
this  order. 

Dated  at  Rockville,  Maryland  this  24th  day 
of  September.  1999. 


For  the  U.S.  Nuclear  Regulatory 
Commission. 
Frank  N4iraglia, 

Depu  ty  Executive  Director  for  Reactor 
Programs. 
(FR  Doc.  99-25719  Filed  10-1-99;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  ttos.  50-336  and  50-423] 

NorthMst  Nuclear  Enargy  Company,  at 
al.;  Mlllatone  Nuclear  Power  Station, 
Unit  Nos.  2  and  3;  Isauance  of  Final 
Diractor'a  Decialon  Under  10  CFR 
2.206 

Notice  is  hereby  given  that  the 
Director  of  the  Office  of  Nuclear  Reactor 
Regulation.  U.S.  Nuclear  Regulatory 
Commission  (NRC),  has  issued  a  Final 
Director's  Decision  with  regard  to  two 
related  Petitions,  both  dated  April  14, 
1999,  submitted  by  Mr.  Scott  CuUen,  on 
behalf  of  Standing  for  Truth  About 
Radiation,  the  Nuclear  Information 
Resource  Service,  New  York  State 
Senator  Ken  LaValle.  and  New  York 
State  Assembly  members  Fred  Thiele 
and  Patricia  Acampora  (the  Petitioners), 
requesting  action  under  Title  10  of  the 
Code  of  Federal  Regulations,  Section 
2.206  (10  CFR  2.206).  The  Petitions 
pertain  to  the  Millstone  Nuclear  Power 
Station,  Unit  Nos.  2  and  3.  operated  by 
Northeast  Nuclear  Energy  Company 
(NNECO.  or  the  licensee). 

In  the  first  Petition,  the  Petitioners 
requested  that  (1)  the  NRC  immediately 
suspend  NNECO's  licenses  to  operate 
the  Millstone  Nuclear  Power  Station 
imtU  there  are  reasonable  assurances 
that  adequate  protective  measxires  for 
Fishers  Island,  New  York,  can  and  will 
be  taken  in  the  event  of  a  radiological 
emergency  at  Millstone.  (2)  the 
operating  licenses  should  be  suspended 
until  such  time  as  "a  range  of  protective 
actions  have  been  developed  for  the 
plume  exposure  pathway  EPZ 
(emergency  planning  zone)  for 
emergency  workers  and  the  public",  and 
(3)  these  matters  be  the  subject  of  a 
public  hearing,  with  full  opportimity  for 
public  comment.  The  basis  for  the 
Petitioners'  requests  is  that  the 
Millstone  Nuclear  Power  Station  is  not 
in  full  compliance  with  the  law. 
Specifically,  the  Petitioners  contend 
that  the  site  is  in  violation  of  10  CFR 
50.54(q)  and  10  CFR  50.47  with  regard 
to  emergency  planning  requirements 
because  Fishers  Island.  New  York, 
which  is  located  within  the  10-mile  EPZ 
for  Millstone,  has  no  functional 
emergency  plan. 


In  the  second  Petition,  the  Petitioners 
requested  that  the  NRC  institute  a 
proceeding,  pursuant  to  10  CFR  2.202, 
to  suspend  the  operating  licenses  for  the 
Millstone  Nuclear  Power  Station  until 
the  facility  is  in  full  compliance  with 
the  law.  Specifically,  the  Petitioners 
maintain  diat  all  of  the  regulatory  listed 
factors,  that  is.  "demography, 
topography,  land  characteristics,  access 
routes,  and  jiuisdictional  boundaries," 
were  ignored  in  establishing  the  10-mile 
plume  exposure  pathway  EPZ  (10-mile 
EPZ)  for  emergency  planning  at  the 
Millstone  Nuclear  Power  Station  and,  as 
such,  constitute  a  violation  of  10  CFR 
50.54(q)  and  10  CFR  50.47. 

fiy  letter  dated  May  14, 1999,  the  NRC 
informed  the  Petitioners  that  their 
request  for  the  immediate  suspension  of 
■  the  operating  licenses  for  the  Millstone 
Nuclear  Power  Station,  Unit  Nos.  2  and 
3  (first  Petition,  Request  1),  was  denied. 
In  that  letter,  the  NRC  also  informed  the 
Petitioners  that  their  request  for  an 
informal  public  hearing  (first  Petition, 
Request  3)  was  denied.  "The  NRC  also 
told  the  Petitioners  in  the  May  14. 1999, 
letter  that  their  request,  in  the  second 
Petition,  to  initiate  a  proceeding 
pursuant  to  10  CFR  2.202  to  suspend  the 
operating  licenses  for  Millstone  did  not 
satisfy  the  criteria  for  consideration  as  a 
10  CFR  2.206  Petition.  The  reasons  for 
these  decisions  were  explained  in  the 
May  14, 1999,  letter  and  in  the  "Final 
Director's  Decision  Pursuant  to  10  CFR 
2.206"  (DD-99-12). 

As  noted  in  the  May  14, 1999,  letter, 
the  NRC  stated  that  the  areas  identified 
in  the  Petitions  related  to  the  adequacy 
of  evacuation  and  protective  measures 
planning  for  Fishers  Island,  New  York, 
would  be  evaluated  within  a  reasonable 
time.  The  staff  has  completed  its  review 
of  this  area  with  the  eissistance  of  the 
Federal  Emergency  Management 
Agency.  For  the  reasons  given  in  the 
Final  Director's  Decision,  DD-9&-12, 
dated  September  28, 1999.  Request  2  of 
the  first  Petition  is  denied. 

Additional  information  is  contained 
in  the  "Final  Director's  Decision 
Pursuant  to  10  CFR  2.206"  (DD-99-12), 
the  complete  text  of  which  follows  this 
notice  and  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  document  rooms 
located  at  the  Learning  Resources 
Center,  Three  Rivers  Community- 
Technical  College,  574  New  London 
Turnpike,  Norwich,  Connecticut,  and  at 
the  Waterford  Library,  49  Rope  Ferry 
Road,  Waterford,  Connecticut. 

As  provided  in  10  CFR  2.206(c),  a 
copy  of  this  Final  Director's  Decision 
will  be  filed  with  the  Secretary  of  the 
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Commission  for  the  Commission's 
review.  This  Final  Director's  Decision 
will  constitute  the  final  action  of  the 
Commission  25  days  after  its  issuance, 
unless  the  Commission,  on  its  own 
motion,  institutes  review  of  the  Decision 
within  that  time. 

Dated  at  Rockville,  Maryland,  tliis  28th  day 
of  September  1999. 

For  the  Nuclear  Regulatory  Conunission. 

Samuel  J.  Collins, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

Final  Director's  Decision  Pursuant  to  10 
CFR  2.206 

I.  Introduction 

By  letter  dated  April  14, 1999,  Mr. 
Scott  Cullen,  on  behalf  of  Standing  for 
Truth  About  Radiation  (STAR),  the 
Nuclear  Information  Resource  Service 
(NIKS),  New  York  State  Senator  Ken 
LaValle,  and  New  York  State  Assembly 
jnembers  Fred  Thiele  and  Patricia 
Acampora  (the  Petitioners)  submitted 
two  separate  but  related  Petitions 
pursuant  to  Title  10  of  the  Code  of 
Federal  Regulations.  §  2.206  (10  CFR 
2.206).  In  the  first  Petition,  the 
Petitioners  requested  that  (1)  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
immediately  suspend  Northeast  Nuclear 
Energy  Company's  (NNECO's)  licenses 
to  operate  the  Millstone  Nuclear  Power 
Station  tintil  there  are  reasonable 
assurances  that  adequate  protective 
measures  for  Fishers  Island,  New  York, 
can  and  will  be  taken  in  the  event  of  a 
radiological  emergency  at  Millstone;  (2) 
the  operating  licenses  should  be 
suspended  until  such  time  as  "a  range 
of  protective  actions  have  been 
developed  for  the  plume  exposiue 
pathway  EPZ  [emergency  planning 
zone]  for  emergency  workers  and  the 
public";  and  (3)  these  matters  be  the 
subject  of  a  public  hearing,  with  full 
opportunity  for  public  comment.  The 
basis  for  the  Petitioners'  requests  is  that 
the  Millstone  Nuclear  Power  Station  is 
not  in  full  compliance  with  the  law. 
Specifically,  the  Petitioners  contend 
that  the  site  is  in  violation  of  10  CFR 
50.54(q)  and  10  CFR  50.47  with  regard 
to  emergency  planning  requirements 
because  Fishers  Island,  New  York, 
which  is  located  within  the  10-miIe  EPZ 
for  Millstone,  has  no  functional 
emergency  plan. 

In  tne  second  Petition,  the  Petitioners 
requested  that  the  NRC  institute  a 
proceeding,  piusuant  to  10  CFR  2.202, 
to  suspend  the  operating  licenses  for  the 
Millstone  Nuclear  Power  Station  imtil 
the  facility  is  in  full  compliance  with 
the  law.  Specifically,  the  Petitioners 
maintain  that  there  are  no  mechanisms 
by  which  the  conditional  factors  of 


demography,  topography,  land 
characteristics,  access  routes,  and 
jurisdictional  boundaries  can  be 
evaluated,  resulting  in  a  complete  lack 
of  reasonable  assurances  that  adequate 
protective  measures  can  and  will  be 
taken  on  Long  Island  in  the  event  of  an 
accident  at  Millstone.  The  Petitioners' 
contend  that  this  constitutes  a  violation 
of  10  CFR  50.54(q)  and  10  CFR  50.47. 

The  NRC  informed  the  Petitioners  in 
a  letter  to  Mr.  Cullen  dated  May  14, 
1999,  that  their  request  for  immediate 
suspension  of  the  operating  licenses  for 
the  Millstone  Nuclear  Power  Station, 
Unit  Nos.  2  and  3  (first  Petition,  Request 
1),  was  denied.  The  denial  was  based  on 
the  NRC's  finding  about  the  current 
state  of  emergency  preparedness  at 
Millstone.  The  Federal  agency  with  lead 
responsibility  for  assessing  the 
emergency  preparedness  of  State  and 
local  govenunents  within  the  EPZs 
surrounding  nuclear  power  plants  is  the 
Federal  Emergency  Management  Agency 
(FEMA).  FEMA's  responsibilities  are 
defined  in  NRC's  and  FEMA's 
regulations  (10  CFR  Part  50  and  44  CFR 
Part  350,  respectively)  and  in  a 
memorandum  of  understanding  between 
the  two  agencies  (58  FR  47996, 
September  14,  1993).  The  NRC  evaluates 
onsite  emergency  planning  and  reviews 
FEMA's  evaluation  of  offsite  emergency 
preparedness  for  the  purpose  of  making 
findings  on  the  overall  state  of 
emergency  preparedness.  As  stated  in 
10  CFR  50.54(s)(3): 

The  NRC  will  base  its  finding  on  a  review 
of  the  FEMA  findings  and  determinations  as 
to  whether  State  and  local  emergency  plans 
are  adequate  and  capable  of  being 
implemented,  and  on  the  NRC  assessment  as 
to  whether  the  licensee's  emergency  plans 
are  adequate  and  capable  of  being 
implemented. 

FEMA  has  reviewed  the  State  of 
Connecticut's  emergency  plan.  FEMA 
has  also  reviewed  the  plans  for  the  nine 
local  communities  within  the  Millstone 
plimie  exposure  pathway  EPZ, 
including  Fishers  Island,  New  York. 
Further,  FEMA  has  evaluated  several 
exercises  of  these  plans.  FEMA 
originally  provided  its  findings  and 
determinations  to  the  NRC  in  October 
1984  on  the  adequacy  of  offsite  planning 
for  Millstone,  in  accordance  with  44 
CFR  Part  350  of  its  regulations. 
Following  the  latest  exercise,  FEMA 
confirmed  that  the  offsite  radiological 
emergency  response  plans  and 
procedures  for  the  State  of  Connecticut 
and  the  affected  local  jurisdictions, 
including  Fishers  Island,  New  York, 
specific  to  the  Millstone  Nuclear  Power 
Station,  can  be  implemented  and  are 
adequate  to  provide  reasonable 
assurance  that  appropriate  measures  can 


be  taken  to  protect  the  health  and  safety 
of  the  public  in  the  event  of  a 
radiological  emergency  at  Millstone. 
This  was  documented  in  a  December  29, 
1997,  letter  from  FEMA  to  the  NRC.  The 
letter  forwarded  FEMA's  report  for  the 
August  21, 1997,  full-participation 
plume  pathway  and  the  October  8-10, 
1997,  ingestion  pathway  exercises  of  ihe 
offsite  radiological  emergency  plans  for 
Millstone.  Regarding  Fishers  Island,  no 
deficiencies  or  areas  requiring  corrective 
action  were  identified  in  the  exercises. 

Further,  the  NRC  has  foimd  that  the 
licensee's  emergency  plans  are  an 
adequate  basis  for  an  acceptable  state  of 
onsite  emergency  preparedness  in 
accordance  with  the  requirements  of  10 
CFR  50.47(b)  and  Appendbc  E  to  10  CFR 
Part  50  as  documented  in  the  NRC's 
letter  to  the  licensee  dated  Jime  4, 1998, 

In  the  first  Petition,  the  Petitioners 
raised  a  concern  about  the  evacuation  of 
Fishers  Island  residents  to  New  London, 
Connecticut,  a  direction  closer  to  the 
site  and  to  an  area  that  may  have 
already  been  affected  by  a  radiological 
emergency  at  Millstone.  Fishers  Island 
is  located  about  ZVz  miles  east/southeast 
of  Millstone.  The  New  London  port  is 
located  about  5  miles  northeast  of 
Millstone.  As  stated  in  the  NRC's  May 
14, 1999,  letter  to  the  Petitioners,  the 
NRC  found  no  prima  facie  evidence  in 
the  information  submitted  by  the 
Petitioners  that  the  protective  action  of 
evacuation  to  New  London  will  not 
provide  an  adequate  level  of  protection 
to  the  public.  Further,  the  Petitioners 
did  not  submit  any  other  information 
that  would  raise  eui  immediate  concern 
with  the  NRC's  finding  regarding  the 
adequacy  of  emergency  plaiming  for 
Millstone.  On  the  basis  of  a  review  of 
FEMA's  findings  emd  determinations  on 
the  adequacy  of  offsite  emergency 
preparedness  and  on  the  NRC's 
assessment  of  the  adequacy  of  onsite 
emergency  preparedness,  the  NRC 
determined  that  (1)  there  was  reasonable 
assurance  that  adequate  protective 
measiuBS  can  and  will  be  taken  in  the 
event  of  a  radiological  emergency  and 
(2)  there  was  insufficient  evidence  to 
grant  the  Petitioners'  request  to 
immediately  suspend  the  operating 
licenses  for  Millstone  Nuclear  Power 
Station,  Unit  Nos.  2  and  3. 

The  Petitioners  were  also  told  in  the 
May  14, 1999,  acknowledgment  letter 
that  their  request  for  an  informal  public 
hearing  (first  Petition,  Request  3)  was 
denied.  The  denial  was  based  on  the 
NRC's  finding  about  the  current  state  of 
emergency  preparedness  at  Millstone. 
Specifically,  the  denial  was  based  on 
the  NRC  stafi^s  determination  that  the 
information  provided  in  the  Petitions 
did  not  identify  deficiencies  in  offsite 
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emergency  preparedness  that  would 
preclude  the  implementation  of 
adequate  protective  measxu^s  for  the 
public  in  the  event  of  a  radiological 
emergency  at  Millstone.  Further,  the 
NRC  staff  determined  that  the  issues  did 
not  rise  to  the  level  of  significance  that 
justified  conducting  an  hiformal  hearing 
on  the  Petitions. 

The  Petitioners  were  told,  however, 
that  their  Petition  did  raise  the  potential 
that  enhancements  could  be  made  to 
emergency  planning  for  Millstone  that 
could  improve  the  protection  of  public 
health  and  safety.  Further,  the  May  14, 
1999,  acknowledgment  letter  indicated 
that  the  areas  identified  in  the  Petitions 
related  to  the  adequacy  of  evacuation 
and  protective  measures  planning  for 
Fishers  Island  would  be  evaluated 
within  a  reasonable  time.  Since  FEMA 
has  the  primary  responsibility  for 
evaluating  the  emergency  preparedness 
of  State  and  local  govenunents,  the  NRC 
requested  the  assistance  of  FEMA,  in  a 
letter  dated  Jvme  4, 1999,  in  evaluating 
the  potential  enhancements  identified 
in  the  Petitions. 

The  NRC  also  told  the  Petitioners  in 
the  May  14, 1999,  letter  that  the  request 
in  their  second  Petition  to  initiate  a 
proceeding,  pursuant  to  10  CFR  2.202, 
to  suspend  the  operating  licenses  for 
Millstone  did  not  satisfy  the  criteria  for 
consideration  as  a  10  CFR  2.206 
Petition.  Specifically,  the  NRC 
concluded  that  the  referenced  factors 
regarding  the  determination  of  the  10- 
mile  plimie  exposure  pathway  EPZ  were 
properly  taken  into  accoimt.  The  NRC 
determined  that  the  second  Petition 
request  did  not  contain  sufficient 
information  to  warrant  further  action  by 
the  NRC  to  require  that  the  10-mile  EPZ 
be  expanded  to  include  the  eastern  end 
of  Long  Island,  New  York. 

n.  Discussion 

The  Commission's  regulations  in  10 
CFR  50.54(q)  and  (s)  governing 
emergency  planning  for  operating 
nuclear  power  plants  require  the 
submittal  and  implementation  of 
licensee  (onsite)  and  State  and  local 
government  (offsite)  emergency  plans 
that  conform  to  the  emergency  planning 
standards  in  10  CFR  50.47(b)  and  the 
requirements  in  Appendix  E  to  10  CFR 
Part  50.  FEMA  is  the  Federal  agency 
with  the  lead  responsibility  for 
evaluating  offsite  radiological 
emergency  response  plans  and 
preparedness. 

Fishers  Island,  New  York,  is  located 
within  the  10-mile  plume  exposure 
pathway  EPZ  for  the  Millstone  Nuclear 
Power  Station  and  is  included  in  the 
State  of  Connecticut's  Radiological 
Emergency  Response  Plan  for  Millstone. 


This  plan  has  been  approved  by  FEMA 
in  accordance  with  44  CFR  Part  350  of 
its  regulations.  The  Connecticut 
emergency  plan  (Revision  1,  dated  July 
1997)  contains  the  following 
information  regarding  Fishers  Island: 

Fishers  Island,  located  about  7V2  miles 
east/ southeast  of  Millstone,  is  primarily 
residential  with  a  small  year-round 
population  of  about  300  persons  and  a 
summer  population  estimated  to  be 
approximately  3000  persons.  On  the 
Independence  Day  (July  4)  weekend,  this 
transient  population  may  peak  at 
approximately  5000  persons.  Fishers  Island 
is  a  Hamlet,  [a]  political  subdivision  of  the 
Town  of  Southold,  New  York,  which  is  in 
Suffolk  Coimty  on  Long  Island. 

Because  of  the  logistics  associated  with  the 
islemd's  location,  there  has  been  a  long- 
standing operational  agreement  between 
ofHcials  of  Fishers  Island,  the  Town  of 
Southold,  Suffolk  County,  the  State  of  New 
York,  and  the  State  of  Connecticut.  Under 
this  agreement,  the  lead  responsibility  for 
assessing  the  initial  radiological  impact  of  an 
incident  on  Fishers  Island,  and  providing 
assistance  with  the  implementation  of  any 
protective  actions,  belongs  to  the  State  of 
Connecticut.  Officials  of  Fishers  Island  and 
the  Town  of  Southold,  however,  have  the 
authority  to  implement  public  protective 
actions. 

The  State  of  New  York  coordinates  the 
assessment  process  and  resulting  protective 
action  recommendations  made  by  the  State  of 
Connecticut  for  Fishers  Island,  maintains 
communications  with  Suffolk  County,  and 
provides  support  to  Suffolk  Coimty  and 
Fishers  Island,  as  necessary.  The  Town  of 
Southold,  as  well  as  Suffolk  County,  provides 
back-up  communication  capabilities  and 
support,  and  would  lend  additional 
emergency  services  to  the  island,  if 
requested. 

The  State  of  Connecticut  offers  resource 
support  to  Fishers  Island  in  the  area  of 
protective  actions.  Emergency  Alerting 
System  (EAS)  announcements  for  Fishers 
Island  will  be  made  over  the  Connecticut 
Emergency  Alerting  System.  The  island  relies 
on  the  nearby  Town  of  Groton,  Connecticut, 
for  back-up  activation  of  the  public  alerting 
system.  Fishers  Island  residents  are 
designated  to  go  to  the  host  community  of 
Windham[,  Connecticut). 

On  September  2, 1999,  FEMA 
responded  to  the  NRC's  request  for 
assistance,  including  a  report  prepared 
by  the  Regional  Assistance  Committee 
(RAC)  Chair  of  FEMA  Region  1,  the 
FEMA  region  in  which  Millstone  is 
located.  The  RAC  Chair  is  the  leading 
staff  technical  person  with  radiological 
emergency  preparedness  responsibilities 
in  each  FEMA  region.  FEMA  stated  that 
they  performed  a  thorough  review  and 
assessment  of  the  emergency  evacuation 
planning  for  Fishers  Island,  New  York. 
FEMA  noted  that  Fishers  Island  is 
included  in  the  State  of  Connecticut's 
approved  radiological  emergency 
response  plan  and  that  the  Fishers 


Island  plan  has  been  tested  several 
times  since  it  was  approved,  most 
recently  diuing  the  August  1997 
exercise  of  the  State  of  Connecticut's 
plans  for  Millstone. 

FEMA's  report  stated  that  in  the 
unlikely  event  of  a  nuclear  incident  at 
Millstone,  the  residents  of  Fishers 
Island  would  be  directed  to  shelter  in 
place  or  to  evacuate.  If  directed  to 
evacuate,  the  Fishers  Island  evacuees 
would  be  moved  by  ferry  to  New 
London,  then  transported  by  bus  to  the 
host  community  in  Windham, 
Connecticut.  New  London  was  chosen 
as  the  ferry's  destination  because  the 
Fishers  Island  Ferry  District,  which 
would  provide  service  in  the  event  of  an 
evacuation,  is  based  on  Fishers  Island 
and  normal  everyday  traffic  travels 
between  New  London  and  Fishers 
Island.  Should  an  incident  at  Millstone 
require  the  evacuation  of  Fishers  Island, 
residents  would  evacuate  the  island 
using  the  regular  ferry  service,  and 
would  be  transported  to  the  host 
commiinity  in  Windham,  Connecticut, 
by  way  of  the  Port  of  New  London. 
Should  New  London  not  be  available  to  . 
the  Fisher  Island  evacuees  (i.e.,  if 
radiological  conditions  have  resulted  in 
its  evacuation),  then  the  Connecticut 
Emergency  Management  Director  and 
the  State  of  New  York  Emergency 
Management  Office  would  jointly 
choose  to  direct  the  ferry  to  another 

{>ort,  such  as  Stonington,  Connecticut, 
ocated  northeast  of  Fishers  Island  and 
east  of  New  London.  FEMA's  report 
noted  that  the  protective  actions  of 
sheltering  and  evacuation  are  the  same 
two  protective  actions  that  appear  in  all 
other  Connecticut  emergency  response 
plans. 

With  regard  to  the  Petitioners'  specific 
concern  about  the  August  8, 1997, 
Millstone  exercise,  FEMA's  report  stated 
that  the  posttilated  condition  of  the 
Millstone  plant  during  the  exercise  was 
such  that  the  Governor  of  Connecticut 
ordered  residents  in  all  EPZ 
commimities  to  evacuate.  With  the 
postidated  conditions,  the  protective 
action  for  Fishers  Island  was  to  evacuate 
through  New  London.  The  Petitioners 
were  concerned  that  this  was  a  direction 
that  brought  the  evacuees  closer  to  the 
plant.  FEMA  indicated  that  the  Fishers 
Island  evacuees  would  not  have  been  at 
risk  during  the  conduct  of  this 
protective  action  because  the  plume, 
had  it  been  real,  was  traveling  in  a 
westerly  direction,  away  from  New 
London,  according  to  the  exercise 
scenario.  As  such,  during  this  scenario, 
the  evacuees  could  pass  through  New 
London  without  the  threat  of  exposure 
to  radiation.  As  discussed  previously, 
should  New  London  not  be  available 
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(for  example,  the  plume  has  passed  over 
New  London  4nd  adverse  radiological 
conditions  exist),  the  ferry  would  be 
directed  to  another  port. 

FEMA's  report  indicates  that  certain 
enhancements  to  the  Fishers  Island  plan 
are  being  considered  and  its  September 
2, 1999,  report  summarized  some  of  the 
ongoing  emergency  planning  activities. 
In  July  1998,  Northeast  Utilities  (the 
licensee),  the  Connecticut  Office  of 
Emergency  Management,  and  FEMA 
Regions  I  and  II,  participated  in  a 
demonstration  of  a  ferry  run  from 
Fishers  Island  to  Stonington, 
Connecticut.  The  objective  of  this 
demonstration  was  to  determine  the 
feasibility  of  having  the  ferry  pick  up 
people  firom  Fishers  Island  and  take 
them  to  Stonington,  which  is  located 
about  7  miles  northeast  of  Fishers 
Island.  The  plan  and  preparations  for 
adding  the  Port  of  Stonington, 
Connecticut,  as  a  receiving  port  for 
Fishers  Island  evacuees  is  projected  to 
be  completed  by  the  end  of  1999. 
Windham,  Coimecticut,  will  continue  to 
be  used  as  the  host  community  for 
Fishers  Island  residents.  FEMA  will 
review  changes  to  the  offsite  emergency 
plans  to  ensure  that  the  plans  are 
adequate  and  capable  of  being 
implemented. 

FEMA's  report  stated  that  an 
agreement  exists  between  the 
Connecticut  Office  of  Emergency 
Management  and  the  Fishers  Island 
Ferry  District  for  the  exclusive  use  of 
their  ferries  in  the  event  of  an  incident 
at  Millstone.  Further,  FEMA  indicated 
that  negotiations  are  in  progress  for  an 
agreement  between  the  Connecticut 
Office  of  Emergency  Management  and 
the  Cross  Soimd  Ferry  Company  for  the 
use  of  five  of  their  ferries  in  the  event 
of  an  emergency  at  Millstone. 

FEMA's  report  also  noted  that  in 
September  1998,  a  meeting  between 
Connecticut  and  New  York  State 
emergency  management  agencies  was 
held  in  Hartford,  Connecticut,  to  discuss 
offsite  emergency  preparedness  for 
Millstone  and  the  degree  of 
coordination  and  communications.  At 
the  meeting  were  representatives  of  the 
Connecticut  Office  of  Emergency 
Management,  the  New  York  State 
Emergency  Management  Office, 
Northeast  Utilities,  FEMA,  and  the  NRC. 
Further,  in  October  1998,  the 
Connecticut  Office  of  Emergency 
Management  and  the  New  York  State 
Emergency  Management  Office  met  to 
discuss  other  ways  of  improving 
commimications  in  making  appropriate 
protective  action  decisions  for  Fishers 
Island. 

On  Jime  22, 1999,  the  Connecticut 
Office  of  Emergency  Management  held 


its  quarterly  emergency  management 
director's  meeting  on  Fishers  Island  to 
discuss  emergency  response  issues 
concerning  Millstone.  The  emergency 
management  directors  from  the 
Millstone  EPZ  communities  attended 
this  meeting,  including  those  from 
Fishers  Island,  the  Town  of  Southold, 
New  London,  Stonington,  and  the  host 
commimity  of  Windham,  Connecticut. 
This  meeting  gave  these  key  emergency 
management  directors  an  opportimity  to 
communicate  directly. 

In  its  September  2, 1999,  letter  to  the 
NRC,  FEMA  stated  that  on  the  basis  of 
its  assessment  of  emergency  planning 
for  the  Millstone  Nuclear  Power  Station, 
there  is  continued  reasonable  assurance 
that  adequate  protective  measures  can 
be  taken  to  protect  the  public  health  and 
safety  in  the  event  of  a  radiological 
emergency  at  Millstone. 

m.  Conclusion 

After  reviewing  FEMA's  findings  and 
determinations  on  the  adequacy  of 
offsite  emergency  preparedness  and  the 
NRC's  assessment  of  onsite  emergency 
preparedness,  the  NRC  has  determined 
that  there  is  continued  reasonable 
assurance  that  adequate  protective 
measures  can  and  will  be  taken  in  the 
event  of  a  radiological  emergency  at 
Millstone.  In  addition,  based  on  FEMA's 
findings  on  the  adequacy  of  emergency 
preparedness  for  Fishers  Island,  the 
NRC  concludes  that  the  Fishers  Island 
emergency  plan  is  adequate  and  there  is 
reasonable  assiu-ance  that  it  can  be 
implemented.  Further,  the  NRC 
recognizes  that  potential  enhancements 
are  being  implemented  to  improve  the 
protection  of  the  health  and  safety  of  the 
population  on  Fishers  Island.  As  a  result 
of  these  findings  by  FEMA  and  the  NRC, 
the  NRC  has  determined  that  the 
Petitioner's  request  to  suspend  the 
operating  licenses  for  Millstone  Unit 
Nos.  2  and  3  until  a  range  of  protective 
actions  are  developed  for  the  10-mile 
EPZ  (first  Petition,  Request  2)  is  denied. 

A  Copy  of  this  Final  Director's 
Decision  will  be  placed  in  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  rooms  located  at  the 
Learning  Resources  Center,  Three  Rivers 
Community-Technical  College,  574  New 
London  Turnpike,  Norwich, 
Coimecticut,  and  at  the  Waterford 
Library,  49  Rope  Ferry  Road,  Waterford, 
Connecticut. 

As  provided  in  10  CFR  2.206(c),  a 
copy  of  this  Final  Director's  Decision 
will  be  filed  with  the  Secretary  of  the 
Commission  for  the  Commission's 
review.  This  Final  Director's  Decision 
will  constitute  the  final  action  of  the 


Commission  25  days  after  its  issuance, 
unless  the  Commission,  on  its  own 
motion,  institutes  review  of  the  Decision 
within  that  time. 

Dated  at  Rockviile.  Maryland,  this  28th  day 
of  September  1999. 

For  the  Nuclear  Regulatory  Coiiunission. 
Samuel  J.  Collins, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  99-25716  Filed  10-1-99:  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  030-14016;  Ucohm  No.  21- 
18668-01 ;  EAs  99-097  &  99-169] 

Testing  Engineers  &  Consultants,  Inc.; 
Troy,  Michigan;  Order  Imposing  Civil 
Monetary  Penalty 

I 

Testing  Engineers  &  Consultants,  Inc. 
(Licensee)  is  the  holder  of  Byproduct 
Materials  License  No.  21-18668-01 
which  was  last  renewed  in  its  entirety 
by  the  Nuclear  Regulatory  Commission 
(NRC  or  Commission)  on  September  17, 
1996.  The  license  authorizes  the 
Licensee  to  use  certain  byproduct 
material  in  accordance  with  the 
conditions  specified  therein. 

n 

Between  July  28, 1998  and  March  23. 
1999,  an  inspection  and  an  investigation 
of  the  Licensee's  activities  were 
conducted.  The  results  of  the  inspection 
and  the  investigation  indicated  that  the 
Licensee  had  not  conducted  its 
activities  in  full  compliance  with  NRC 
requirements.  A  written  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalties  (Notice)  was  served  upon 
the  Licensee  by  letter  dated  July  8,  1999. 
The  Notice  states  the  nature  of  the 
violations,  the  provisions  of  the  NRC's 
requirements  that  the  Licensee  had 
violated,  and  the  amoimt  of  the  civil 
4)enalties  proposed  for  the  violations. 

The  Licensee  responded  to  the  Notice 
in  letters  dated  August  4  and  13, 1999. 
In  its  responses,  the  Licensee  agreed 
with  the  information  presented  in  the 
Notice,  admitted  the  violations,  but 
requested  mitigation  or  remission  of  the 
civil  penalties. 

m 

After  consideration  of  the  Licensee's 
response  and  the  statements  of  fact, 
explanation,  and  argument  for 
mitigation  contained  therein,  the  NRC 
staff  has  determined,  as  set  forth  in  the 
Appendix  to  this  Order,  that  the 
violations  occurred  as  stated  and  that 
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the  penalties  proposed  for  the  violations 
designated  in  the  Notice  should  be 
imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  Section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act).  42  U.S.C. 
2282,  and  10  CFR  2.205,  it  is  hereby 
ordered  that: 

The  Licensee  pay  civil  penalties  in 
the  amount  of  $5,500  within  30  days  of 
the  date  of  this  Order,  in  accordance 
with  NUREG/BR-0254.  In  addition,  at 
the  time  of  making  the  payment,  the 
Licensee  shall  submit  a  statement 
indicating  when  and  by  what  method 
payment  was  made,  to  the  Director, 
Office  of  Enforcement,  U.S.  Nuclear 
Regulatory  Commission,  One  White 
Flint  North,  11555  Rockville  Pike, 
RockviUe.  MD  20852-2738. 


The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
writing  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  A  request  for  a 
hearing  should  be  clearly  marked  as  a 
"Request  for  an  Enforcement  Hearing" 
and  shall  be  submitted  to  the  Secretary, 
U.S.  Nuclear  Regulatory  Commission, 
ATTN:  Rulemakings  and  Adjudications 
Staff,  Washington.  DC  20555.  Copies 
also  shall  be  sent  to  the  Director,  Office 
of  Enforcement,  U.S.  Nuclear  Regulatory 
Conunission,  Washington,  DC  20555,  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  and  to  the  Regional 
Administrator.  NRC  Region  HI,  801 
Warrenville  Road,  Lisle,  Illinois  60532. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order  (or  if  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing  has  not  been  granted],  the 
provisions  of  this  Order  shall  be 
effective  without  further  proceedings.  If 
payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issue  to 
be  considered  at  such  hearing  shall  be: 

Whether  on  the  basis  of  the  violations 
admitted  by  the  Licensee,  this  Order 
should  be  sustained. 

Dated  this  24th  day  of  September.  1999. 


For  the  Nuclear  Regulatory  Commission. 
R.  W.  Borchardt. 

Director,  Office  of  Enforcement. 

Appendix:  Evaluations  and  Conclusion 

On  July  8, 1999,  a  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty  (Notice) 
was  issued  for  violations  identified  during  an 
NRC  inspection  and  an  investigation.  Testing 
Engineers  &  Consultants,  Inc.  (Licensee  or 
TEC)  responded  to  the  Notice  by  two  letters 
dated  August  4  and  13, 1999.  The  Licensee 
admitted  the  violations  occurred,  but 
requested  mitigation  or  remission  of  the  civil 
penalties.  The  NRC's  evaluation  and 
conclusion  regarding  the  licensee's  requests 
are  as  follows: 

Summary  of  Licensee's  Bequest  for  Remission 
or  Mitigation 

The  Licensee  states  that  no  escalated 
enforcement  has  occurred  since  September 
1995  and  that  its  overall  performance  of 
licensed  activities  has  been  good.  The 
Licensee  contends  that  compliance  with 
license  requirements  as  well  as  prompt 
identification  and  comprehensive  corrective 
action  of  violations  has  always  been 
emphasized  and  encouraged.  The  Licensee 
states  that  it  understands  the  severity  of  the 
violations  and  will  make  every  effort  to 
regain  the  trust  and  confidence  of  the  NRC 
by  ensuring  that  it  acts  with  integrity  and 
abides  by  requirements  designed  to  protect 
public  health  and  safety. 

The  Licensee  maintains  that  every  effort  is 
made  to  educate  its  employees  to  implement 
all  of  the  terms  and  conditions  of  its  NRC 
license.  According  to  the  Licensee,  the 
employee  involved  had  been  properly  trained 
and  instructed  and  there  was  little  else  that 
could  have  been  done  to  prevent  this 
incident  from  occurring.  The  Licensee 
suggested  that  the  NRC  should  fine  the 
individual  as  well  as  the  company. 

NRC  Evaluation  of  Licensee's  Request  for 
Remission  or  Mitigation 

The  NRC  concurs  with  the  Licensee 
regarding  its  enforcement  history  and  overall 
good  performance.  Enforcement  history  and 
licensee  performance  are  used  in  determining 
which  enforcement  action  will  be  taken.  In 
accordance  with  Section  VLB. 2.  of  the 
"General  Statement  of  Policy  and  Procedures 
for  NRC  Enforcement  Actions"  (Enforcement 
Policy).  NUREG  1600,  Revision  1. 
enforcement  history  is  considered  in  two  of 
the  four  decisional  points  in  the  civil  penalty 
assessment  process.  Specifically,  when  the 
NRC  determines  that  a  non-willful  Severity 
Level  m  violation  has  occurred,  and  the 
licensee  has  not  had  any  previous  escalated 
actions  during  the  past  2  years  or  2 
inspections,  whichever  is  longer,  the  NRC 
considers  whether  the  licensee's  corrective 
action  for  the  violation  is  reasonably  prompt 
and  comprehensive.  If  a  willful  Severity 
Level  ni  violation  has  occurred — or  if,  during 
the  past  2  years  or  2  inspections,  the  licensee 
has  been  issued  at  least  one  other  escalated 
action — the  civil  penalty  assessment 
normally  considers  the  factor  of 
identification  in  addition  to  corrective  action. 
As  to  the  second  decisional  point,  the  NRC 
may  exercise  discretion  by  either  escalating 


or  mitigating  a  sanction  based,  in  part,  on  the 
enforcement  history.  For  example,  the  NRC 
may  either  propose  a  civil  penalty  where 
application  of  the  factors  would  otherwise 
result  in  zero  penalty  or  escalate  the  amount 
of  the  resulting  civil  penalty  in  cases' 
involving  particularly  poor  licensee 
performance,  or  involving  willfulness.  On  the 
other  hand,  the  NRC  may  exercise  discretion 
and  refrain  from  issuing  a  civil  penalty  in 
cases  where  the  overall  sustained 
performance  of  the  licensee  has  been  good. 
In  this  case,  the  Licensee's  enforcement 
history  is  irrelevant  with  regard  to  the  first 
decisional  point  because  the  violations  were 
willful.  As  to  the  second  decisional  point,  the 
NRC  considered  the  Licensee's  enforcement 
history  and  determined  that,  on  balance, 
neither  escalation  nor  mitigation  was 
warranted  because,  while  the  Licensee's 
enforcement  history  has  been  good,  the 
violations  involved  willfulness.  Willful 
violations  are  of  particular  concern  because 
the  Commission's  regulatory  program  is 
based  on  licensees  acting  with  integrity  and 
communicating  with  candor. 

With  regard  to  the  assessment  fectors.  both 
noncompliances  were  characterized  as 
willful  Severity  Level  III  violations  and. 
consistent  with  Section  V1.B.2.  of  the 
Enforcement  Policy,  the  NRC  considered 
both  identification  and  corrective  action.  In 
this  case,  the  NRC  concluded  that  credit  was 
not  warranted  for  identification  because  NRC 
staff  identified  the  violations,  but  credit  was 
warranted  for  corrective  action  based  on  the 
promptness  and  comprehensiveness  of  the 
actions  taken.  Consideration  of  the 
identification  and  corrective  action  factors 
yielded  a  base  civil  penalty  of  $2,750  for  each 
of  the  violations  described  in  the  Notice. 
As  to  the  Licensee's  argument  about  its 
efforts  to  educate  employees  and  to  prevent 
the  incident,  according  to  Section  VI.B  of  the 
Enforcement  Policy,  management 
involvement,  direct  or  indirect,  in  a  violation 
may  lead  to  an  increase  in  the  civil  penalty; 
however,  the  lack  of  management 
involvement  in  a  violation  may  not  be  used 
to  mitigate  a  civil  penalty.  The  Licensee  is 
responsible  for  violations  caused  by  its 
employees,  whether  arising  from  inadvertent 
error  or  willful  acts.  The  licensee  hires, 
trains,  and  supervises  its  employees.  All 
licensed  activities  are  carried  out  by 
employees  of  the  licensee  and.  therefore,  all 
violations  are  caused  by  employees  of  the 
licensee.  A  licensee  enjoys  the  benefits  of 
good  employee  performance  and  suffers  the 
consequences  of  poor  employee  performance. 
To  not  hold  the  licensee  responsible  for  the 
actions  of  its  employees,  whether  such 
actions  result  from  incompetence, 
negligence,  or  willfulness,  is  equivalent  to 
not  holding  the  licensee  responsible  for  its 
use  and  possession  of  licensed  material.  If 
the  NRC  were  to  adopt  such  a  premise,  there 
would  be  no  incentive  for  licensees  to  assure 
compliance  with  NRC  requirements.' 

With  respect  to  the  licensee's  suggestion 
about  fining  the  individual  as  well  as  the 
company,  the  NRC  notes  that  while  it  is  not 
the  Commission's  general  policy  to 
monetarily  penalize  individuals,  the  NRC 
takes  enforcement  sanctions  against 
individuals.  Notices  of  Violation  and  Orders 
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are  exarrples  of  enforcement  actions  that  may 
be  appropriate  against  individuals.  The 
Notice  of  Violation  issued  to  the  Licensee's 
employee  was  deemed  the  appropriate  action 
in  this  case. 

NRC  Conclusion 

The  NRC  has  concluded  that  the  Licensee 
did  not  provide  an  adequate  basis  for 
remission  or  mitigation  of  the  civil  penalties. 
Consequently,  the  proposed  civil  penalty  in 
the  amount  of  $5,500  should  be  imposed. 

[FR  Doc.  99-25718  Filed  10-1-99;  8:45  am] 
BILUNO  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Standard  Review  Plan:  Licensee 
Requests  To  Delay  initiation  of 
Decommissioning  Activities 

NRC's  "Timeliness  in 
Decommissioning  of  Materials  Facility" 
rule  (hereafter  the  Timeliness  Rule), 
became  effective  on  August  15, 1994. 
The  Timeliness  Rule  established  the 
criteria  necessary  to  avoid  future 
problems  resulting  from  delayed 
decommissioning  of  contaminated 
inactive  facilities,  separate  buildings, 
and  outdoor  areas. 

In  May  1996,  the  Nuclear  Energy 
Institute  (NEI)  filed  a  petition  for 
rulemaking  to  amend  the  Timeliness 
Rule  to  allow  licensees  to  delay 
decommissioning  and  operate  in  a 
"standby"  mode.  NRC  denied  NEI's 
petition  for  rulemaking  because  the 
Timeliness  Rule  contains  provisions 
which  allow  licensee's  to  request  delays 
or  postponement  of  decommissioning, 
provided  they  can  demonstrate  that  the 
delay  is  not  detrimental  to  the  public 
health  and  safety  and  is  otherwise  in  the 
public  interest.  However,  along  with 
den)ang  the  petition,  the  Commission 
requested  that  NRC  staff  prepare 
guidance  to  identify  the  acceptance 
criteria  necessary  to  demonstrate  that 
postponement  of  decommissioning 
activities  will  not  be  detrimental  to  the 
public  health  and  safety  and  is 
otherwise  in  the  public  interest. 

In  response  to  the  Commission 
request,  NRC  staff  has  developed  the 
draft  Standard  Review  Plan  (SRP)  titled, 
"Licensee  Requests  to  Delay  Initiation  of 
Decommissioning  Activities."  NRC 
posted  the  draft  SRP  on  the  internet 
(mvw.nrc.gov/NMSS/DWM/DECOM/ 
decomm'htm)  on  August  11, 1999,  to 
provide  interested  parties  an 
opportunity  to  review  and  comment  on 
NRC's  acceptance  criteria  necessary  to 
demonstrate  that  postponement  of 
decommissioning  activities  will  not  be 
detrimental  to  the  public  health  and 
safety  and  is  otherwise  in  the  public 


interest.  NRC  staff  received  no 
comments  on  the  draft  SRP  by  the  end 
of  the  initial  comment  period. 
Therefore,  NRC  staff  is  extending  the 
comment  period  until  October  15,  1999. 
NRC  will  consider  all  comments 
received  in  finalizing  the  SRP  for 
implementation. 

The  draft  SRP  is  available  for 
inspection  at  the  NRC's  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC  20555-0001. 

Dated  at  Rockville,  Maryland,  this  22nd 
day  of  September  1999. 

For  the  Nuclear  Regulatory  Commission. 
Larry  W.  Camper, 

Chief,  Decommissioning  Branch,  Division  of 
Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
(FR  Doc.  99-25717  Filed  10-1-99;  8:45  am) 
BIUJNGCOOE  7S90-01-P 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

Federal  Salary  Council 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice  of  meeting. 

SUMMARY:  According  to  the  provisions  of 
section  10  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  notice 
is  hereby  given  that  the  fifty-sixth 
meeting  of  the  Federal  Salary  Coimcil 
will  be  held  at  the  time  and  place 
shown  below.  At  the  meeting,  the 
Coimcil  will  continue  discussing  issues 
relating  to  locality-based  comparability 
payments  authorized  by  the  Federal 
Employees  Pay  Comparability  Act  of 
1990  (FEPCA).  The  meeting  is  open  to 
the  public. 

DATES:  October  15, 1999,  at  1:00  p.m. 

ADDRESSES:  Office  of  Personnel 
Management,  1900  E  Street  NW.,  Room 
7310,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jerome  D.  Mikowicz,  Chief,  Salary  and 
Wage  Systems  Division,  Office  Of 
Personnel  Management,  1900  E  Street 
NW.,  Room  7H31.  Washington,  DC 
20415-0001.  Telephone  number:  (202) 
606-2838. 

For  the  President's  Pay  Agent. 
Janice  R.  Lachance, 
Director. 

[FR  Doc.  99-25798  Filed  10-1-99;  8:45  am) 
BILLNN3  CODE  e32S-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Simshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  open  meeting 
during  the  week  of  October  4,  1999. 

An  open  meeting  will  be  held  on 
Wednesday,  October  6,  1999,  at  10:00 
a.m. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Wednesday, 
October  6. 1999,  at  10:00  a.m.  will  be: 

The  Commission  will  consider 
proposing  new  rules  and  amendments 
to  current  rules  to  improve  disclosure 
relating  to  the  functioning  of  corporate 
audit  committees  and  to  enhance  the 
reliability  and  credibility  of  financial 
statements  of  public  companies.  For 
further  information  contact:  Mark 
Borges,  Attorney-Adviser,  Division  of 
Corporation  Finance  (202-942-2900), 
Meridith  Mitchell,  Senior  Counselor, 
Office  of  the  General  Counsel  (202-942- 
0900),  or  Robert  E.  Bimis,  Chief 
Counsel,  or  W.  Scott  Bayless,  Associate 
Chief  Accountant,  Office  of  the  Chief 
Accountant  (202-942-4400). 

At  times,  changes  in  Commission 
priorities  require  alternations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of.the  Secretary  at  (202) 
942-7070. 

Dated:  September  29, 1999. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  99-25799  Filed  9-30-99;  1:16  pro] 

BILLING  CODE  8010-Ot-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Retease  No.  34-41912;  File  No.  SR-CBOE- 
99-24 

Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Inc.:  Order  Approving  Proposed  Rule 
Ctiange  Relating  to  Option  Trading 
Permit  Auction  Procedures 

September  24, 1999. 

L  Introduction 

On  )une  9.  1999,  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
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of  1934  CAcX").^  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
alter  the  Exchange's  option  trading 
permit  auction  procedures. 

The  proposed  rule  change,  including 
Amendment  No.  1,^  was  published  in 
the  Federal  Register  on  August  24, 
1999.'*  The  Commission  did  not  receive 
any  comments  on  the  proposed  rule 
change.  This  order  approves  the 
proposed  rule  change,  as  amended. 

n.  Description  of  the  Proposal 

CBOE  Rule  3.27(a)(3)  provides  for  the 
creation  of  a  Permit  lease  pool  to  be 
administered  by  the  Exchange.'  Under 
these  procedures,  the  Exchange 
conducts  an  auction  every  six  months 
during  which  members  and  non- 
members  who  have  qualified  for 
membership  may  submit  bids  equal  to 
the  monthly  rent  that  the  bidder  is 
willing  to  pay  for  a  month-to-month 
Permit  lease.  Upon  the  close  of  the 
bidding  period,  Permits  in  the  lease 
pool  are  awarded  to  the  highest  bidders 
in  a  nimiber  equal  to  the  total  number 
of  Permits  in  the  lease  pool  at  that  time. 
Under  the  existing  procedures,  the         , 
monthly  rent  to  be  paid  by  a  lessee  is 
the  dollar  value  of  die  bid  submitted  by 
that  lessee.  Following  each  auction,  the 
Exchange  continues  to  accept  bids  for 
Permit  leases.  Should  any  Permit  lessee 
desire  to  give  up  that  lessee's  Permit 
prior  to  the  next  auction,  the  Permit  is 
transferred  to  the  highest  bidder  at  a 
monthly  lease  price  equal  to  the  new 
lessee's  bid  for  the  remainder  of  the  six 
month  auction  cycle. 

The  proposal  would  amend  the 
method  of  the  auction  to  establish  a 
proced\ire  known  as  a  Dutch  auction. 
Under  the  Dutch  auction,  bidders  will 
submit  bids  equal  to  the  monthly  rent 
which  they  are  willing  to  pay  for  a  six- 
month  lease,  and,  upon  the  close  of  the 


>  15  U.S.C  78s(b)(l). 

»17CFR240.19b-4. 

'  Amendment  No.  1  was  filed  on  August  2, 1999. 
Amendment  No.  1  expanded  the  discussion  on  the 
proposed  rule  change  and  clarified  the  proposed 
test  of  the  rule  change.  See  letter  from  Christopher 
R.  Hill,  Attorney,  CBOE,  to  Heather  Traeger, 
Attorney,  Division  of  Market  Regulation,  dated 
August  2. 1999. 

*  Securities  Exchange  Act  Release  No.  41747, 
(August  16. 1999),  64  FR  46221. 

'The  procedures  for  the  administration  on  the 
lease  pool  were  previously  filed  with  and  approved 
by  the  Commission.  SR-CBOE-97-14  provided  for 
the  issuance  of  Permits  in  coimection  with  the 
transfer  of  the  options  business  of  the  New  York 
Stock  Exchange,  Inc.  to  CBOE  and  defined  the 
rights  and  obligations  associated  with  Permits.  See 
Securities  Exchange  Act  Release  No.  38541  (April 
23,  1997),  62  FR  23516  (April  30, 1997).  hi  SR- 
CBOE-97-47.  CBOE  amended  the  manner  in  which 
the  CBOE  accesses  the  fee  that  it  charges  when  a 
person  submits  a  bid  to  receive  a  Permit.  See 
Securities  Exchange  Act  No.  39179  (October  1, 
1997),  62  FR  52802  (October  8,  1997). 


bidding  period.  Permits  in  the  lease 
pool  will  continue  to  be  awarded  to  the 
highest  bidders  in  a  number  equal  to  the 
total  number  of  Permits  in  the  lease  pool 
at  that  time.  Under  the  Dutch  auction 
procedure,  however,  each  successful 
bidder  will  pay  only  the  price  of  the 
lowest  successful  bid.  Following  each 
Dutch  auction,  the  Exchange  will 
continue  to  accept  bids,  with  a 
Tninitniim  bid  established  at  the  price 
set  in  the  most  recent  Dutch  auction. 
The  proposal  also  contains  several 
other  amendments,  most  of  which  set 
forth  existing  Exchange  practices  in 
greater  detail,  including: 

•  The  proposed  rule  change 
establishes  a  minimum  qualifying  bid 
level  for  all  bidding  which  occurs 
between  Dutch  auctions.  The  minimum 
qualifying  bid  is  set  at  the  lease  rate 
established  in  the  most  recent  Dutch 
auction.  This  change  is  designed  to 
equalize  Permit  lease  rates  and  enhance 
administrative  efficiency  by 
encouraging  lessees  to  use  the  Dutch 
auction  process,  rather  than  attempt  to 
obtain  a  lower  priced  lease  by  bidding 
between  the  Dutch  auctions. 

•  The  proposed  rule  change  permits  a 
lessee  to  terminate  the  lessee's  Permit 
during  the  lease  period,  by  written 
notice  to  the  Membership  Department, 
but  provides  that  the  termination  notice 
shall  be  irrevocable.  The  Membership 
Department  will  post  notice  of  the 
availability  of  the  Permit  for  at  least  two 
business  days  on  the  Exchange  bulletin 
board.  The  Permit  will  be  transferred  to 
the  highest  bidder  whose  bid  is  received 
by  3:30  p.m.  on  the  first  Wednesday 
after  notice  of  the  Permit's  availability 
has  been  posted  for  at  lest  two  business 
days. 

•  The  proposed  rule  change  also 
allows  Permits  to  be  transferred  among 
nominees  of  an  organization  with 
appropriate  notice  to  the  Exchange,  as  is 
the  case  with  CBOE  membership. 

•  The  proposed  rule  change  provides 
that  an  individual  can  lease  only  one 
Permit  from  the  lease  pool  at  a  time 
Therefore,  an  individual  who  is  already 
a  Permit  lessee  may  not  submit  a  Permit 
bid  during  the  six  month  lease  period 
(except  to  bid  in  the  next  Dutch  auction) 
unless  and  imtil  the  lessee  first 
terminates  the  lessee's  current  lease. 

•  Finally,  the  proposed  rule  change 
establishes  a  six  month  Permit  lease 
instead  of  the  current  month-to-month 
lease,  for  easier  and  more  efficient 
administration  of  the  lease  process. 

m.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change,  as 
amended,  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 


and  regulations  thereimder  applicable  to 
a  national  securities  exchange.  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  the 
requirements  of  Section  6(b)(5)  of  the 
Act '  because  it  is  designed  to  promote 
just  and  equitable  principles  of  trade, 
perfect  the  mechanism  of  a  free  and 
open  national  market  system,  and,  in 
general,  to  further  investor  protection 
and  the  public  interest.  Under  the 
proposal,  the  current  auction  procedure 
for  Permit  leases  would  be  replaced  by 
a  procedure  known  as  a  Dutch  auction. 
The  proposed  Dutch  auction  differs 
from  the  current  procedures  because 
each  successful  bidder  will  pay  only  the 
price  of  the  lowest  successful  bid  for 
Permits,  instead  of  the  dollar  value  of 
the  bid  submitted  by  that  lessee.  The 
Commission  believes  that  it  is 
reasonable  for  the  Exchange  to 
determine  how  to  distribute  the  Permits. 
The  Commission  also  believes  that  the 
Dutch  auction  procedure  as  described  in 
the  proposal  is  a  competitive  process 
that  is  a  fair  and  equitable  method  for 
distributing  the  Permits.  The 
Commission  further  believes  that  the 
proposal  clearly  sets  forth  in  sufficient 
detail  the  parameters  of  and  for  the 
proposed  Dutch  auction  process  so  that 
Exchange  members  can  fiUly  understand 
the  proposed  process,  including  how  to 
bid,  when  to  bid,  restrictions  on  bidding 
and  holding  Permit  leases,  and  how  to 
terminate  or  transfer  a  Permit  lease. 

IV.  Conclusion 

It  is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-CBOE-99- 
24),  is  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  99-25701  Filed  10-1-99;  8:45  am] 
BILUNG  CODE  8010-01-« 


6  15  U.S.C.  78f(b)(5). 

» 15  U.S.C.  78s(b)(2). 

•  17  CFR  200.30-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41916;  File  No.  SR-MSRB- 
99-e] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Municipal  Securities  Rulemaking 
Board  Relating  to  Reports  of  Sales  and 
Purchases,  Pursuant  to  Rule  G-14 

September  27, 1999. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  rule  19b-4  thereunder.^    ' 
notice  is  hereby  given  that  on 
September  7, 1999,  the  Municipal 
Seciuities  Rulemaking  Board  ("Board" 
or  "MSRB")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  a  proposed 
rule  change.  The  proposed  rule  change 
is  described  in  Items,  I,  U,  and  III  below, 
which  Items  have  been  prepared  by  the 
Board.  The  MSRB  has  designated  this 
proposal  as  one  constituting  a  stated 
policy,  practice  or  interpretation  with 
respect  to  the  enforcement  of  an  existing 
rule  under  Section  19(b)(3)(A)  ^  of  the 
Act,  which  renders  the  proposal 
effective  upon  receipt  of  the  filing  by 
the  Commission.  The  Commission  is 
publishing  this  notice  to  sohcit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Board  is  filing  a  proposed  rule 
change  describing  its  plan  to  use 
transaction  information  collected  imder 
the  Board's  current  Transaction 
Reporting  System^  to  demonstrate  a 
possible  method  for  disseminating 
"real-time"  transaction  reports  in  the 
mimicipal  securities  market.  The    . 
Demonstration  System  can  be  accessed 
from  the  Board's  web  site, 
www.msrb.org.  The  Board  is  requesting 
comment  on  this  Demonstration  System 
to  assist  it  in  designing  its  next  major 
phase  of  the  Transaction  Reporting 
Program. 


>15U.S.C.  78s(b)(l). 

2  17C3T?240.19l>-4. 

'5U.S.C.  78s(b)(3)(A). 

*  See,  e.g..  Securities  Exchange  Act  Release  No. 
37998  (November  29,  1996),  61  FR  64782 
(December  6, 1996),  in  which  the  Commission 
approved  the  current  system  for  collecting 
transaction  information. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Board  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Since  1995,  the  Board's  Transaction 
Reporting  Program  has  provided 
increasing  levels  of  transaction  price 
information  using  transaction  data  that 
is  reported  to  the  Board  each  day  by 
brokers,  dealers  and  municipal 
securities  dealers  ("dealers")  pursuant 
to  Board  Rule  G-14  on  Transaction 
Reporting  The  Board  is  reviewing  ways 
too  make  the  transaction  price 
information  now  available  to  the  public 
more  comprehensive  and  more 
contemporaneous  with  the  execution  of 
trades  in  the  market.  The  Board  is  now 
making  available  a  Demonstration 
System,  designed  to  show  a  possible  . 
means  of  publicly  disseminating 
transaction  information  that,  in  the 
future,  the  Board  expects  to  collect  frt)m 
dealers  on  a  "real-time"  basis.  The 
Demonstration  System  can  be  accessed 
from  the  Board's  web  site, 
www.msrb.org.  The  Board  is  requesting 
comments  on  the  content  and  format  of 
information  in  the  planned 
demonstration. 

Background:  Current  Daily  Reports  of 
Transaction  Prices.  The  Transaction 
Reporting  Program  now  produces  two 
Daily  Reports  that  summarize  the 
municipal  securities  market  by 
providing  high,  low  and  average  prices 
for  the  "fi^quently  traded"  issues,  i.e., 
issues  trading  four  or  more  times  on  a 
given  day.  The  Inter-Dealer  Daily  Report 
gives  a  view  of  the  inter-dealer  market, 
and  the  Combined  Daily  Report  covers 
both  inter-dealer  transactions  and 
transactions  between  dealers  and 
customers.  Before  the  end  of  the  year, 
the  Board  expects  to  produce  a  new 
"Daily  Transaction  Report"  that  will 
cover  the  same  transactions  as  the 
Combined  Daily  Report,  but  that  will 
list  individual  prices  and  quantities  for 
each  transaction,  instead  of  giving  the 


high,  low  and  average  prices  for  the 
issue.s 

Goal:  "Real-Time"  Transaction 
Reports.  Both  the  ciurent  Daily  Reports 
and  the  planned  Daily  Transaction 
Report  make  prices  available  early  on 
the  morning  of  the  day  after  the  trade 
date,  and  the  prices  given  on  the  reports 
are  only  for  "frequently  traded"  issues. 
The  MSRB,  however,  is  looking  at  ways 
to  make  available  transaction  price 
information  in  a  more  comprehensive 
and  contemporaneous  manner  and  is  in 
the  early  stages  of  designing  a  system  for 
that  purpose. 

There  are  a  number  of  issues  that 
must  be  addlessed  before  a  system  can 
be  designed  to  make  municipal 
securities  transaction  prices  available  to 
all  interested  parties  on  a  "real-time" 
basis  or  a  near  "real-time"  basis.  For 
example,  many  dealers  have  automated 
trade  processing  systems  that  are  set  up 
to  process  and  transmit  trade  data  using 
an  "overnight  batch"  method.  Time  will 
be  needed  to  work  through  the  steps 
necessary  for  the  industry  to  convert 
from  overnight  trade  processing  to  data 
processing  environment  that  approaches 
real-time.  The  MSRB  will  be  working 
with  dealers,  their  clearing  brokers, 
service  bureaus,  and  industry  utilities  to 
find  the  most  efficient  and  cost-effective 
manner  to  complete  this  transition. 

Separate  from  the  issue  of  how  data 
is  to  be  collected  from  dealers  is  the 
issue  of  how  trade  data  will  be  made 
available  to  investors,  dealers  and  others 
interested  in  following  prices  in  the 
market.  The  Demonstration  System  is 
intended  to  generate  comment  on  this 
issue.  It  simulates  one  way  in  which 
transaction  prices  might  be  formatted 
and  disseminated  to  investors,  dealers 
and  others  through  the  world  wide  web. 
Comments  on  the  Demonstration 
System  from  potential  users  of  the 
system  will  not  only  assist  the  Board  in 
arriving  at  the  best  possible  system  for 
disseminating  trade  data,  but  also  may 
help  the  MSRB  to  arrive  at  the 
procedures  and  systems  necessary  for 
collecting  this  data  from  dealers. 

Description  of  Demonstration  System. 
Like  the  existing  Daily  Reports,  the 
Demonstration  System  is  structured  to 
take  into  accoimt  the  unique  nature  of 
the  municipal  securities  markets.  In 
contrast  to  the  approximately  10,000 
issues  of  stock  traded  in  the  equity 
markets,  there  are  over  13  million 
different  issues  of  mimicipal  securities. 
Because  of  this  large  number  of  issues 
and  the  infrequent  trading  of  most 


^  See  "Public  Reporting  of  Individual 
Transactions  in  Frequently  Traded  Municipal 
Securities:  Rule  G-14,"  MSRB  Beports.  Vol.  19.  No. 
3  (September  1999),  and  File  No.  SR-«9-8 
(September  7, 1999). 
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issues,  it  is  not  practical  to  list  each 
issue.  Therefore,  the  Demonstration 
System  allows  the  user  to  view 
simulated  transaction  activity  diuing 
the  day,  regarding  either  a  specific 
security  or  the  most  frequently  traded 
issues. 

The  Demonstration  System  uses 
actual  transaction  prices  reported  to  the 
Board  for  trade  date  November  4, 1998. 
On  that  day,  22,606  transactions  were 
reported  as  having  occurred  in  9,660 
separate  issues  of  municipal  securities. 
Most  of  these  trade  records  were 
reported  to  the  Board,  as  required  by  the 
current  Rule  G-14,  on  the  night  of  trade 
date.  The  Demonstration  System  uses 
the  "time  of  trade"  reported  on  each 
trade  to  simulate  how  a  "real-time" 
transaction  reporting  system  might  look 
if  the  transactions  were  being  reported 
simultaneously  with  execution.  In  a  real 
system,  of  course,  some  time  would  be 
necessary  for  the  dealer  to  create  the 
trade  record  and  enter  it  into  its  own 
system  and  for  that  record  to  be 
received,  processed  and  disseminated 
by  the  Board's  system.  Nevertheless,  the 
use  of  actual  transaction  data  should 
give  potential  users  a  sense  of  what  a 
"real-time"  system  would  be  like. 

For  each  transaction  reported,  the 
Demonstration  System  shows  the  CUSIP 
niunber,  a  short  description  of  the  issue, 
the  par  value  traded,  the  time  of  trade 
reported  by  the  dealer,  and  the 
individual  price  of  the  transaction. 
Yield  is  included  if  it  was  submitted  by 
the  dealer  with  the  transaction  report. 
Transaction  reports  are  categorized  as 
one  of  three  transaction  types:  (i)  sales 
by  dealers  to  customers,  (ii)  purchases 
by  dealers  from  customers,  and  (iii) 
inter-dealer  trades.  These  three 
categories  of  transactions  are  meant  to 
provide  additional  useful  information  to 
system  users,  beyond  the  mere  fact  that 
a  transaction  was  effected  at  a  specific 
price.  These  categories  of  transactions 
are  similar  to  the  categories  the  Board 
has  proposed  in  the  Daily  Transaction 
Report,  mentioned  above.  The 
Demonstration  System  by  default  will 
use  the  time  of  the  user's  computer  to 
simulate  a  time  of  day  on  November  4. 
However,  the  user  may  change  the 
default  time  to  simulate  any  time  of  day 
desired. 

Comments  Requested.  The  Board  is 
requesting  comment  on  the  content  and 
format  of  information  in  the 
Demonstration  System.  Comments  can 
be  sent  to  the  Board  by  letter  or  by  e- 
mail  to  webdemo@msrb.org.**  All 
comments,  whether  by  letter  or  e-mail. 


should  refer  to  "Web  Demonstration 
System,"  should  contain  the  name  and 
address  of  the  conunentator,  and  should 
indicate  whether  the  comments  offered 
are  on  behalf  of  a  specific  organization 
or  company. 

2.  Basis 

The  Board  believes  the  proposed  rule 
change  is  consistent  with  Section 
15B(b)(2)(C)  of  the  Act,'  which  provides 
that  the  Board's  rules  shall: 

*  *  *  be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to  promote 
just  and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination  with 
persons  engaged  in  regulating  *   *  • 
transactions  in  municipal  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  in 
municipal  securities,  and,  in  general,  to 

protect  investors  and  the  public  interest 

*  *  * 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Board  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  because  it 
applies  equally  to  all  dealers  in 
municipal  securities. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  on  the  production  of  the 
Demonstration  System  have  neither 
been  solicited  nor  received.  The 
Demonstration  System  itself,  however, 
has  been  produced  specifically  to  obtain 
comment  on  the  Board's  view  of  "real- 
time" transaction  reporting  for 
municipal  securities.  The  Board  expects 
to  make  one  or  more  filings  vsrith  the 
Commission  in  the  future  on  "real-time" 
transaction  reporting  and  will  discuss 
conmients  that  have  been  made  on  the 
Demonstration  System  at  that  time. 

rn.  Date  of  ECfectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Board  has  designated  this 
proposed  rule  change  as  constituting  a 
stated  policy,  practice,  or  interpretation 
with  respect  to  the  meaning, 
administration,  or  enforcement  of  an 
existing  Board  rule  imder  Section 
19(b)(3)(A)  8  of  the  Act,  and  Rule  19b- 
4(f)(1)  thereunder,"  which  renders  the 
proposed  rule  change  effective  upon 
receipt  of  this  filing  by  the  Commission. 
The  data  used  in  the  Demonstration 
System  was  collected  by  the  Board 
under  Rule  G-14  and  the  Board's 


Transaction  Reporting  System,  a  rule 
and  facility  that  previously  have  been 
approved  by  the  Commission.^"  The 
proposed  rule  change  describes  a 
demonstration  designed  to  obtain 
comment  on  a  dissemination  system  for 
"real-time"  transaction  reporting  so  that 
the  Board  may  move  expeditiously 
forward  vdth  its  previously  annoimced 
plan  to  make  public  transaction  data 
more  contemporaneous  and 
comprehensive."  At  any  time  within 
sixty  days  of  the  filing  of  the  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  Appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
vsrith  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  Board's  principal  offices.  All 
submissions  should  refer  to  File  No. 
SR-MSRB-99-9  and  should  be 
submitted  by  October  25, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  99-25668  Filed  10-1-99;  8:45  am] 
BILUN6  CODE  M10-01-4I 


"The  Demonstration  System  includes  an  option 
for  sending  e-mail  comments  directly  to  this 
address. 


'  15  U.S.C.  78o-4(b)(2)(C). 
M5U.S.C.  78s(b)(3)(A). 
»17CFR240.19b-4(f)(l). 


>■>  See  supra  note  4. 

"  See  letter  from  Robert  Orysdale,  Chairman. 
MSRB,  to  Arthur  Levitt,  Chairman,  SEC,  dated 
November  3, 1994. 

"  17  CFR  200.3O-3(aMl2). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41920;  Rle  No.  SR-NASD- 
99-36] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  the  Selection  of  Chairs  and 
Vice  Chairs  of  the  National 
Adjudicatory  Council 

September  27, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  August  4, 
1999,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  wholly 
owned  subsidiary,  NASD  Regulation, 
Inc.  ("NASD  Regulation")  filed  with  the 
Securities  and  Exchange  Conunission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I  and 
n  below,  which  Items  have  been 
prepared  by  NASD  Regulation.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons.  For  the 
reasons  discussed  below,  the 
Commission  is  granting  accelerated 
approval  of  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  is  proposing  to 
amend  its  by-laws  to  clarify  that  the 
outgoing  members  of  the  National 
Adjudicatory  Council  ("NAC")  will 
select  a  Chair  and  Vice  Chair  from 
among  the  members  who  will  be  serving 
on  the  NAC  the  following  year. 
Ciurently,  the  new  Board  selects  the 
Chair  and  Vice  Chair.  Below  is  the  text 
of  the  proposed  rule  change.  Proposed 
new  language  is  in  italics;  proposed 
deletions  are  in  brackets. 

By-Laws  of  NASD  Regulation,  Inc. 
Article  V 

National  Adjudicatory  Council 
Appointment  and  Authority 

Sec.  5.1  No  change. 

Number  of  Members  and  Qualifications 

Sec.  5.2(a)  No  change. 

(b)  [As  soon  as  practicable  following 
the  appointment  of  members,  the]  The 
incumbent  National  Adjudicatory 
Council  shall  elect  a  Chair  and  a  Vice 
Chair  from  among  [its]  the  members 


'  15  U.S.C.  78s(b)(l). 
M7CT'R240.19l>-4. 


serving  during  the  following  term.  The 
Chair  and  Vice  Chair  shall  have  such 
powers  and  duties  as  may  be 
determined  from  time  to  time  by  the 
National  Adjudicatory  Council.  The 
Chair  also  shall  serve  as  a  Director  of  the 
NASD  Regulation  Board  and  a  Governor 
of  the  NASD  Board  for  a  one-year  term 
as  provided  in  the  by-laws  and  Restated 
Certificate  of  Incorporation  of  the  NASD 
and  these  by-laws.  The  Board,  by 
resolution  adopted  by  a  majority  of 
Directors  then  in  office  and  after  notice 
to  the  NASD  Board,  may  remove  the 
Chair  or  Vice  Chair  from  such  position 
at  any  time  for  refusal,  failure,  neglect, 
or  inability  to  discharge  his  or  her 
duties. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Conunission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  NASD 
Regulation  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  * 

(1)  Purpose 

On  January  15, 1998,  the  adjudicatory 
functions  of  the  National  Business 
Conduct  Committee  ("NBCC")  were 
transferred  to  the  NAC.  Presently,  the 
Association  believes  that  the  NASD 
Regulation  By-Laws  are  unclear  as  to 
whether  the  outgoing  or  newly 
appointed  NAC  select  the  Chair  and 
Vice  Chair.  Since  the  formation  of  the 
NAC,  there  has  been  only  one  selection 
and  the  Chair  and  Vice  Chair  were 
selected  from  the  newly  appointed 
NAC.  The  NASD  proposes  to  direct  the 
outgoing  NAC  to  select  either  a 
returning  or  a  new  member  of  the  NAC 
to  serve  in  these  positions  for  the 
following  year.  The  NASD  believes  that 
the  outgoing  NAC  members  are 
particularly  well  suited  to  select  the 
Chair  and  Vice  Chair  for  the  following 
year,  and  will  prevent  delay  in  the 
selection  of  the  Chair,  who  is  also  a 
member  of  the  NASD  Board  of 
Governors,  and  Vice  Chair.  The 
Association  represents  that  this 
proposal  is  also  consistent  with  the 
practice  that  was  used  by  the  NBCC,  the 


predecessor  of  the  NAC,  in  selecting  its 
Chair  and  Vice  Chair. 

(2)  Statutory  Basis 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act,3  which  requires,  among  other 
things,  that  the  Association's  rules  must 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
NASD  believes  that  permitting  the 
outgoing  NAC  to  select  the  Chair  and 
Vice  Chair  for  the  following  year  will 
prevent  delay  and  result  in  the  selection 
of  the  most  highly  qualified  candidates, 
who  will  serve  important  roles  in 
reviewing  disciplinary,  membership  and 
other  matters  for  the  Association. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549-0609.  Copies  of 
the  submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the    ' 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 


'  15  U.S.C.  78o-3(b)(6). 
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SR-NASD-99-36  and  should  be 
submitted  by  October  25, 1999. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

Upon  review,  the  Commission  finds 
that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  association.^  In  particular,  the 
Commission  believes  the  proposal  is 
consistent  with  Section  15A(b){6)  of  the 
Act  which  requires,  amongst  other 
things,  that  the  rules  of  an  association 
be  designed  to  promote  just  and 
equitable  principles  of  trade,  to  prevent 
fraudulent  and  manipulative  acts,  and, 
in  general,  to  protect  investors  and  the 
public'  The  Association  believes  that 
the  NASD  Regulation  By-Laws  are    -, 
unclear  on  how  the  Chair  and  Vice- 
Chair  for  the  incoming  NAC  are  chosen. 
While  neither  agreeing  or  disagreeing 
with  this  interpretation  of  the  current 
NASD  Regulation  By-Laws,  the 
Commission  believes  that  the  proposed 
rule  change,  which  permits  the 
incumbent  NAC  to  select  the  Chair  and 
Vice  Chair  of  the  incoming  NAC,  will 
facilitate  selection  of  these  important 
positions  and  prevent  delays  ion  the 
exercise  of  the  NAC's  delegated  self- 
regulatory  responsibilities. 6 
Additionally,  the  Commission  notes  that 
the  proposal  is  consistent  with  the 
practice  utilized  by  the  NBCC,  the 
NAC's  predecessor. 

Finally,  the  Commission  finds  good 
cause  pursuant  to  Section  19(b)(2)  ^  for 
approving  the  proposed  rule  change 
prior  to  the  30ih  day  after  its 
publication  in  the  Federal  Register. 
Accelerated  approval  of  the  proposed 
rule  change  should  insure  that  the 
proposed  selection  procedures  for  the 
NAC  Chair  and  Vice  Chair  can  be  used 
for  the  scheduled  November  1999, 
appointment  of  the  new  NAC. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (SR-NASD-99- 


*  In  approving  this  rule  change,  the  Commission 
has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

*  15  U.S.C.  78o-3(b)(6). 

"The  NASD  will  generally  attempt  to^trovide  the 
incumbent  NAC  with  a  two  week  period  during 
which  the  names  of  the  newly  appointed  NAC 
members  can  be  reviewed.  Telephone  conversation 
between  Eric  Moss.  Assistant  General  Counsel, 
Office  of  General  Counsel.  NASD  Regulation  and 
Marc  McKayle,  Attorney.  Division  of  Market 
Regulation.  Commission,  dated  August  24, 1999. 

'  15  U.S.C.  78s(bK2). 

•W. 


36)  be,  and  hereby  is,  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  99-25667  Filed  10-1-99;  8:45  am] 

BNJJNG  CODE  aO10-O1-« 


SECURfTIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41937;  nie  No.  Sft-NASO- 

99-<43] 

Seif-Regulatory  Organizationt;  Notic* 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Central 
Registration  Depository  Fees 

September  28, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereimder.^ 
notice  is  hereby  given  that  on 
September  7, 1999,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association"),  through  its 
wholly  owned  subsidiary  NASD 
Regulation,  Inc.  ("NASD  Regulation"  or 
"NASDR"),  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  NASD 
Regulation.  The  NASD  has  designated 
this  proposal  as  one  changing  a  due,  fee, 
or  other  charge  imposed  by  the  NASD 
under  Section  19(b)(3)(A)  of  the  Act,3 
which  renders  the  proposal  effective 
upon  receipt  of  this  filing  by  the 
Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  proposes  to  amend 
Schedule  A  of  the  NASD  By-Laws  to 
revise  the  fees  imposed  for  filings  made 
with  the  Central  Registration  Depository 
("CRD").  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  italicized;  proposed 
deletions  are  in  brackets. 


9  17  CFR  200.30-3(a)(12). 
'  15  U.S.C  78s(b)(1). 
2  17CFR240.19b-4. 
3 15  U.S.C.  78s(b)(3)(A). 


Schedule  A  to  the  NASD  By-Laws 

Section  2 — Fees 

(b)  The  NASD  shall  assess  each 
member  a  fee  of: 

•        *        •        *        * 

[(3)  $20.00  for  each  amended  Form  U- 
4  or  Form  U-5  filed  by  the  member  with 
the  NASD;] 

[(4)]  (3)  $95.00  for  the  additional 
processing  of  each  initial  or  amended 
Form  U-4  or  Form  U-5  that  includes 
the  initial  reporting,  amendment,  or 
certification  of  one  or  more  disclosure 
events  or  proceedings; 

[(5)]  (4)  $10.00  for  each  fingerprint 
card  submitted  by  the  member  to  the 
NASD,  plus  any  other  charge  that  may 
be  imposed  by  the  United  States 
Department  of  Justice  for  processing 
such  fingerprint  card;  and 

1(6)1  (5)  [$15.00]  $30.00  annually  for 
each  of  the  member's  registered 
representatives  and  principals  [to  renew 
the  registration  for  the  following  year] 
for  system  processing. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASDR  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASDR  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  proposed  rule  change  amends 
Schedule  A  of  the  NASD  By-Laws  to 
revise  certain  fees  charged  for  operating 
the  Central  Registration  Depository 
("CRD").  Currently,  the  NASD  charges  a 
$20.00  fee  for  each  Form  U-4  and  U-5 
amendment,  and  a  $15.00  annual 
registration  renewal  fee  for  each 
registered  person.  The  NASD  has 
determined  to  discontinue  charging  the 
$20.00  amendment  fee  and  instead 
charge  an  annual  $30.00  system 
processing  fee,  which  is  designed  to 
cover  the  costs  of  both  registration 
renewals  and  amendments.  This  fee 
structure  is  more  predictable  and  will 
assist  firms  in  budgeting  for  CRD-related 
expenses  and  the  NASD  in  forecasting 
its  revenues  to  help  ensure  that  all  CRD 
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costs  are  covered  by  fee  revenues.  NASD 
Regulation  plans  to  make  the  proposed 
fee  change  effective  on  January  1,  2000. 
The  proposed  rule  change  will  be 
announced  in  a  Notice  to  Members  at 
least  30  days  in  advance  of  the  effective 
date. 

2.  Statutory  Basis 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(5)  of  the 
Act,*  which  requires,  among  other 
things,  that  the  Association's  rules  must 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  members  and  issuers  and  other 
persons  using  any  facility  or  system 
which  the  Association  operates  or 
controls.  The  NASD  believes  that  the 
amended  fees  will  be  easier  for  firms 
and  the  NASD  to  administer  and  are 
equitably  allocated. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Efiiectiveness  of  the 
Proposed  Role  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  is  effective 
immediately  upon  filing  pursuant  to 
Section  19(b)(3)(A)(ii)  of  the  Act  s  and 
subparagraph  (f)(2)  of  Rule  19b-4  under 
the  Act  ^  because  the  proposal  is 
establishing  or  changing  a  due,  fee  or 
other  charge.  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

biterested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 


change  is  consistent  with  the  Act.' 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW; 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  diat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-99-43  and  should  be 
submitted  by  October  25, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  99-25700  Filed  10-1-99;  8:45  am) 

BILLING  CODE  aOIO-OI-Hi 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  Information  Collection  Activity 
Under  0MB  Review 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
annoimces  that  the  hiformation 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
extension  of  currently  approved 
collections.  The  ICR  describes  the 
nature  of  the  information  collection  and 
its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
published  on  May  6,  1999,  [64  FTi 
24447]. 

DATES:  Comments  must  be  submitted  on 
or  before  November  3,  1999.  A  comment 
to  OMB  is  most  effective  if  OMB 


••15U.S.C78o-3(b)(5). 
5  15U.S.C.  78s(b)(3)(A). 
•17  CFR  240.19b-4{f)(2). 


'  In  reviewing  this  proposal,  the  Commission  has 
considered  its  potential  impact  on  efficiency, 
competition  and  capital  formation.  15  U.S.C.  78c(f). 

» 17  CFR  20O.3O-3(a)(12). 


receives  it  on- or  before  November  3, 

1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 

Street  on  (202)  267-9895. 

SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  Training  and  Qualification 
Requirements  for  Check  Airmen  and 
Flight  Instructors. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  2120-0600. 

Form(s):  N/A. 

Affected  Public:  Estimated  3,100 
pilots. 

Abstract:  This  rule  allows  some 
experienced  pilots  who  would 
otherwise  qualify  as  flight  instructors  or 
check  airmen  but  who  are  not  medically 
eligible  to  hold  the  requisite  medical 
certificate,  to  perform  flight  instructor  or 
check  airmen  fimctions  in  a  simidator. 

Estimated  Aimual  Burden  Hours:  13 
recordkeeping  burden  hours. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-17th  Street,  NW., 
Washington,  DC  20503,  Attention:  FAA 
Desk  Officer. 

Comments  Are  Invited  On:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  fimctions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  he 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington.  DC,  on  September 
28,  1999. 
Steve  Hopkins, 

Manager.  Standards  and  Information 
Division,  APF-100. 
(FR  Doc.  99-25731  Filed  10-01-99;  8:45  am) 

BOJJNQ  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatratlon 

Notice  of  Paaaenger  Facility  Charge 
(PFC)  Approvala  and  Diaapprovala 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Monthly  Notice  of  PFC 
Approvals  and  Disapprovals.  In  August 
1999,  there  were  nine  applications 
approved.  This  notice  also  includes 
information  on  two  applications. 
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approved  in  July  1999,  inadvertently  left 
off  the  July  1999  notice.  Additionally, 
12  approved  amendments  to  previously 
approved  applications  are  listed. 

summary:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  RegiUations  (14 
CFR  Part  158).  This  notice  is  published 
pursuant  to  paragraph  (d)  of  §  158.29. 

PFC  AppUcatioiu  Approved 

Public  Agency:  South  Jersey 
Transportation  Authority,  Atlantic  City, 
New  Jersey 

Application  Number:  99-01-C-OO- 
ACY. 

Application  Type:  Impose  and  Use  a 
PFC. 

PFC  Level:  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $7,224,348. 

Earliest  Charge  Effective  Date: 
October  1,1999. 

Estimated  Charge  Expiration  Date: 
March  1,2004. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Air  taxi/commercial 
operators  filing  FAA  Form  1800-31  and 
enplaning  less  than  500  passengers 
annually. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accoimts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Atlantic 
City  International  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 
Master  plan  study /environmental 

assessment/Part  150  noise  study. 
Secure  area  systems. 
Terminal  expansion — phases  I-VI. 
Improvements  to  airport  access  road — 

phases  I  and  II. 
Piuchase  of  aircraft  rescue  and 

firefighting  vehicle. 
Aircraft  fueling  access  road. 
Master  plan  study— envirormiental 

impact  statement. 
Purchase  snow  removal  equipment  and 

high  speed  runway  broom  vehicle. 
Aircraft  deicing  facilities — design. 
Improvements  to  airport  security 

system. 
Rehabilitation  of  runway  13/31. 
Terminal  exit  road. 
Improvements  to  terminal  baggage 

conveyor  system. 

Brief  Description  of  Projects  Approved 
for  Collection  Only: 
Air  Surveillance  Radar-9  relocation. 


Terminal  apron  expansion. 

Taxiway  H  relocation. 

Snow  removal  equipment  building. 

Decision  Date:  Jidy  27, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Vomea,  New  York  Airports  District 
Office,  (516)  227-3812. 

Public  Agency:  Potomac  Highlands 
Airport  Authority,  Cumberland,  West 
Virginia 

Application  Number:  97-02-U-OO- 
CBE. 

Application  Type:  Use  PFC  revenue. 

PFC  LeveV:  $3.00. 

Total  PFC  Revenue  To  Be  Used  in 
This  Decision:  $150,000. 

Charge  Effective  Date:  July  1, 1994. 

Estimated  Charge  Expiration  Date: 
June  1,  2001. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  No  change  from  previous 
decision. 

Brief  Description  of  Project  Approved 
for  Use:  Rehabilitate  runway  5/23 — 
phase  I  (preliminary  design  only). 

Decision  Date:  July  30, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthiu"  Winder,  Washington  Airports 
District  Office,  (703)  661-1363. 

Public  Agency:  Jackson  Hole  Airport 
Board,  Jackson,  Wyoming 

Application  Number:  99-06-U-OO- 
JAC. 

Application  Type:  Use  PFC  revenue. 

PFC  Leve/;  $3.00. 

Total  PFC  Revenue  To  Be  Used  in 
This  Decision:  $1,850,000. 

Charge  Effective  Date:  August  1, 1998. 

Estimated  Charge  Expiration  Date: 
January  1,  2003. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  No  change  fi-om  previous 
decision. 

Brief  Description  of  Project  Approved 
for  Use:  Overlay  runway  and  safety 
areas. 

Decision  Date:  August  10, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Schaffer,  Denver  Airports 
District  Office,  (303)  342-1258. 

Public  Agency:  City  of  Lebanon,  New 
Hampshire 

Application  Number:  99-03-C-OO- 
LEB. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $161,075. 

Earliest  Charge  Effective  Date: 
February  1,  2000. 

Estimated  Charge  Expiration  Date: 
August  1,2002. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  None. 


Brief  Description  of  Project  Approved 
for  Use: 

Reconstruct  runway  18/36. 
Replace  seven  hilltop  obstruction 

beacons. 
Airport  master  plan  update  air  service 

study. 
PFC  administration. 

Decision  Date.- August  11, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Priscilla  Scott,  New  England  Region 
Airports  Division,  (781)  238-7614. 

Public  Agency:  Cedar  Rapids  Airport 
Conunission,  Cedar  Rapids,  Iowa 

Application  Number:  99-02-C-OO- 
OD. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  LeveV;  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $4,210,583. 

Earliest  Charge  Effective  Date:  July  1, 
2000. 

Estimated  Charge  Expiration  Date: 
February  1,  2004. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Air  taxi  commercial 
operators. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  The 
Eastern  Iowa  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Replace  snow  removal  miUtipurpose 

unit  broom,  snow  blower,  and 

snov\rplow. 
Replace  two  snow  plow  trucks. 
Acquire  high  rise  turret. 
Disabled  passenger  lift. 
Install  multiple  user  flight  information 

display  system. 
Renovate  terminal. 
Construct  loading  bridge. 

Brief  Description  of  Project  Partially 
Approved  for  Collection  and  Use: 
Construct  snow  removal  equipment  and 
deicing  material  storage  building. 

Determination:  Partially  approved. 
The  FAA  has  determined  that  only 
25,300  square  feet  (57.5  percent)  of  the 
44,000  square  foot  building  is  eligible. 
The  approved  amoimt  is  limited  to  the 
cost  of  the  eligible  portion  of  the 
building.  Therefore,  the  approved 
amount  was  reduced  ft-om  the  amount 
requested. 

Decision  Date;  August  13, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Loma  Sandridge,  Central  Region 
Airports  Division,  (816)  426-4730: 
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Public  Agency:  Meridian  Airport 
Authority,  Meridian,  Mississippi 

Application  Number:  99-06-C-OO- 
MEI. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Level:  S3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $148,000. 

Earliest  Charge  Effective  Date: 
September  1,  2002. 

Estimated  Charge  Expiration  Date: 
May  1,  2004. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 
Rehabilitate  beacon. 
Rehabilitate  security  fencing. 
Emergency  access  road. 
Rehabilitate  runway  1/19  high  intensity 

runway  lights  and  taxiway  B  mediiun 

intensity  taxiway  light. 
Replace  tenninal  seating. 
Rehabilitate  general  aviation  ramp. 
Update  master  plan. 

Decision  Date:  August  13, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 

David  Shiunate,  Jackson  Airports 
District  Office.  (601)  965-4628. 

Public  Agency:  Port  Authority  of  New 
York  and  New  Jersey,  New  York,  New 
York 

Application  Number:  97-04-C-EWR, 
97-04-C-OO-JFK,  and  97-04-C-OO- 
LGA. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve;.- $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $823,000,000. 

Earliest  Charge  Effective  Date:  January 
1,  2001. 

Estimated  Charge  Expiration  Date: 
January  1,  2009. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's  at  Each  Airport:  Air  Taxis, 
except  commuter  air  carriers. 

Determinafio/j:  Approved.  Based  on 
information  contained  in  the  public 
agency's  applications,  the  FAA  has 
determined  that  the  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Newark 
International  Airport  (EWR),  John  F. 
Kennedy  International  Airport  (JFK), 
and  LaGuardia  Airport  (LGA). 

Brief  Description  of  Project  Partially 
Approved  for  Use  at  fFK:  Howard  Beach 
Light  Rail  System  (LRS)  component. 

Determination:  Partially  approved  for 
use  of  PFC  revenue.  The  operations, 
maintenance,  and  storage  facility  is 
generally  ineligible  imder  paragraphs 
301(a)(3)  and  501,  as  well  as  item  11  of 
Appendix  2  of  FAA  order  5100.38A, 
Airport  Improvement  Program  (AIP) 


Handbook  (October  24, 1989),  with  the 
exception  of  equipment  needed  to 
provide  operational  control  of  the 
"opening  day"  system.  Therefore,  the 
use  of  PFC  revenue  for  the  following 
elements  of  the  maintenance  facility,  at 
a  minimum,  are  not  eligible:  spare  parts 
or  spare  equipment;  any  equipment 
required  to  perform  any  maintenance, 
whether  that  maintenance  be  on  rail 
cars,  structural  elements,  operations 
systems,  or  other  components; 
administrative  offices;  any  build-up  of 
operational  equipment  in  order  to 
accommodate  futiu-e  expansion  of  the 
system;  and  the  track  necessary  to 
access  this  facility  (assuming  that  the 
system  is  built  so  that  only  unoccupied 
trains  bound  for  maintenance  enter  this 
facility).  Also,  any  equipment  needed 
for  fare  collections,  whether  for  LRS 
fares  or  for  the  connecting  system  (New 
York  City  transit  (NYCT)  subway,  are 
not  eligible  for  use  of  PFC  revenues.  In 
addition,  the  FAA  is  aware  that  the 
public  agency  may,  in  the  future,  be 
interested  in  use  of  the  LRS  by  NYCT 
subway  cars  transiting  from  the  NYCT 
system  to  the  LRS.  Since  this  potential 
use  is  speculative  at  this  time,  and  has 
not  been  evaluated  from  technical  and 
environmental  standpoints,  the 
component  cost  of  over-design  to 
accommodate  this  potential  use  is  not 
eligible  for  PFC  funding.  Items  to  be 
examined  include,  but  are  not  limited 
to:  station  length;  structural  strength; 
additional  controls  or  control  system 
components  needed  to  accommodate 
both  "on  airport"  and  "off  airport" 
users;  and  any  connecting  track  at 
Howard  Beach  to  permit  cars  to  move 
fitjm  the  NYCT  subway  to  the  LRS. 

Brief  Description  of  Projects  Partially 
Approved  for  Collection  at  EWR,  JFK, 
and  LGA  and  Use  at  JFK:  Central 
Terminal  Area  LRS  component. 

Determination:  Partially  approved  for 
collection  and  use  of  PFC  revenue.  Any 
equipment  needed  for  fare  collections, 
whether  for  LRS  fares  or  for  the 
connecting  system  (NYCT  subway  or 
Long  Island  Railroad  (LIRR)),  are  not 
eligible  for  the  collection  and  use  of  PFC 
revenues.  In  addition,  the  FAA  is  aware 
that  the  public  agency  may,  in  the 
futiu«,  be  interested  in  use  of  the  LRS 
by  NYCT  subway  cars  and/or  LIRR 
trains  transiting  from  their  respective 
systems  to  the  LRS.  Since  this  potential 
use  is  speculative  at  this  time,  and  has 
not  been  evaluated  from  technical  and 
environmental  standpoints,  the 
component  cost  of  over-design  to 
accommodate  this  potential  use  is  not 
eligible  for  PFC  funding.  Items  to  be 
examined  include,  but  are  not  limited 
to:  station  length;  structural  strength; 
and  additional  controls  or  control 


system  components  needed  to 
accommodate  both  "on  airport"  and  "off 
airport"  users.  Jamaica- JFK  LRS 
component. 

Determination:  Partially  approved  for 
collection  and  use  of  PFC  revenue.  Any 
equipment  needed  for  fare  collections, 
whether  for  LRS  fares  or  for  the 
connecting  system  (URR  trains  or  NYCT 
subway),  are  not  eligible  for  the 
collection  or  use  of  PFC  revenues.  In 
addition,  the  FAA  is  aware  that  the 
public  agency  may.  in  the  future,  be 
interested  in  use  of  the  LRS  by  LIRR 
trains  and/or  NYCT  subway  cars 
transiting  from  the  NYCT  system  to  the 
LRS.  Since  this  potential  use  is 
speculative  at  this  time,  and  has  not 
been  evaluated  from  technical  and 
envfronmental  standpoints,  the 
component  cost  of  over-design  to 
accommodate  this  potential  use  is  not 
eligible  for  PFC  funding.  Items  to  be 
examined  include,  but  are  not  limited 
to:  station  length;  structural  strength; 
additional  controls  or  control  system 
components  needed  to  accommodate 
both  "on  airport"  and  "off  airport" 
users;  and  any  connecting  track  at 
Jamaica  Station  to  permit  cars  to  move 
from  the  LIRR  and/or  NYCT  subway  to 
the  LRS. 

Decision  Date:  August  16, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Felix,  Eastern  Region  Airports 
Division,  (718)  553-3335. 

Public  Agency:  Birmingham  Airport 
Authority,  Birmingham,  Alabama 

Application  Number:  99-02-C-OO- 
BHM. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $4,232,094. 

Earliest  Charge  Effective  Date: 
February  1.  2000. 

Estimated  Charge  Expiration  Date: 
February  1,  2001. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Part  135  air  taxi/ 
coDunercial  operators  filing  FAA  Form 
1800-31. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at 
Birmingham  International  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 
Taxiway/holding  apron  improvements. 
Culvert  rehabilitation. 
Water  hydrant  system. 

Brief  Description  of  Project  \pproved 
for  Use:  Reconstruct/rehabilitate  runway 
5/23. 
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Decision  Date:  August  18, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keafur  Grimes,  Jackson  Airports  District 
Office,  (601)  965-4628. 

Public  Agency:  City  of  Cortex,  Colorado 

Application  Number:  99-01-0-00- 
CEZ. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Level:  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $200,078. 

Earliest  Charge  Effective  Date: 
November  1, 1999. 

Estimated  Charge  Expiration  Date: 
January  1.  2008. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
For  Collection  and  Use: 
Distance  remaining  signs. 
Reconstruct  commercial  ramp. 
Purchase  of  snowplow. 
Construct  taxiway  B. 
Construction  of  south  half  of  parallel 

taxiway  A. 
Land  acquisition  (parcels  21  and  22). 
Acquire  Index  A  fue  truck. 

Decision  Date;  August  18,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Schaffer,  Denver  Airports 
District  Office,  (303)  342-1258. 


Public  Agency:  Charlottesville- 
Albemarle  Airport  Authority. 
Charlottesville,  Virginia 

Application  Number:  99-13-U-OO- 
CHO. 

Application  Type:  Use  PFC  revenue. 

PFC  Leve/:  $3.00. 

Total  PFC  Revenue  To  Be  Used  in 
This  Decision:  $1,005,500. 

Charge  Effective  Date:  April  1.  2002. 

Estimated  Charge  Expiration  Date: 
April  1,  2005. 

Classes  of  Air  Carriers  Not  Required 
To  Collect  PFC's:  (1)  Air  taxi/ 
commercial  operators  filing  FAA  Form 
1800-31;  and  (2)  charters. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accoimts  for  less  than  1  percent  of  the 
total  annual  enplanements  at 
Charlottesville-Albemarle  Airport. 

Brief  Description  of  Project  Approved 
for  Use:  Construct  air  carrier  terminal 
access  road. 

Decision  Date:  August  20. 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  Winder,  Washington  Airports 
District  Office,  (703)  661-1363. 

Amendments  to  PFC  Approrak 


Public  Agency:  State  of  Connecticut, 
Department  of  Transportation,  Bureau 
of  Aviation  and  Ports,  Windsor  Locks, 
Connecticut 

Application  Number:  99-09-1-00- 
BDL. 

Application  Type:  Impose  a  PFC. 

PFC  Leve/;  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $4,400,000. 

Earliest  Charge  Effective  Date: 
November  1, 1999. 

Estimated  Charge  Expiration  Date: 
January  1,  2000. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  On-demand  air  taxi 
commercial  operators. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accoimts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Bradley 
International  Airport. 

Brief  Description  of  Project  Approved 
for  Collection  Only:  Reconstruction  of 
the  east  end  of  taxiway  "S". 

Decision  Date:  August  23, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Priscilla  Scott,  New  England  Region 
Airports  Division,  (781)  238-7614. 


Amendment  No.  city,  state 


94-01-C-02-MLI,  Moline.  1L 

98-02-C-01-MLI,  Moline,  IL 

94-02-C-01-BRD,  Brainerd,  MN  

92-01-C-02-<:MX,  Hancock,  Ml  

94-02-U-01-CMX,  Hancock,  Ml  ....; 

95-03-U-01-CMX,  Hancock,  Ml  

95-02-C-03-BGM,  Binghamton,  NY 

92-01-C-01-JHW.  Jamestown,  NY  

98-^)5-0-01 -SNA,  Nashville,  TN  

96-01-C-01-TRI,  Bristol,  TN 

96-04-C-01-SMF,  Sacramento,  CA 

98-07-1-01 -PHL,  Ptiiladelphia,  PA 

Issued  in  Washington,  DC  on  September  28,  1999. 
Eric  Gabler, 

Manager,  Passenger  Facility  Charge  Branch. 
IFR  Doc.  99-25729  Filed  10-1-99;  8:45  am) 
BILUNO  CODE  4S10-13-M 


Amendment 
approved  date 


07/15/99 
07/15/99 
07/28/99 
08/09/99 
08/09/99 
08/09/99 
08/16/99 
08/16/99 
08/18/99 
08/19/99 
08/20/99 
08/27/99 


Original  ap- 
proved net 
PFC  revenue 


$11,551,645 

5,128,404 

271,345 

171.224 

NA 

NA 

971,843 

434,822 

1 ,655,000 

8,476,249 

96,224,000 

666,098,000 


Amended  ap- 
proved net 
PFC  revenue 


39,058,187 

8,226,127 

266.345 

164,920 

NA 

NA 

1,021,843 

449,624 

2,355,000 

5.859.025 

78.993.780 

672.000,000 


Original  esti- 
mated charge 
exp.  date 


11/01/08 
01/01/26 
08/01/01 
08/01/01 
08/01/01 
08/01/01 
08/01/05 
02/01/00 
07/01/01 
02/01/09 
07/01/06 
07/01/11 


Amended  esti- 
mated charge 
exp.  date 


11/01/08 
07/01/09 
07/01/01 
-  07/01/01 
07/01/01 
07/01/01 
04/01/06 
02/01/00 
08/01/01 
11/01/05 
08/01/06 
07/01/11 


DEPARTMENT  OF  THE  TREASURY 

SulMnission  for  0MB  Review; 
Comment  Request 

September  21, 1999. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 


Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 


DATES:  Written  comments  should  be 
received  on  or  before  November  3, 1999 
to  be  assured  of  consideration. 

Departmental  Offices/Community 
Development  Financial  Institutions 
(CDFI)  Fund 

OMB  Number:  1 505-01 71 . 
Form  Number:  CDFI  Form  0008. 
Type  o/i?eview:  Extension. 
Title:  Streamlining  Survey. 
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Description:  The  purpose  of  the 
streamlining  surveys  is  to  determine 
what  steps  the  Fund  can  take  to 
minimize  the  paperwork  burden  on  its 
applicants. 

Respondents:  Not-for-profit 
institutions.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
30. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  15 
hours. 

Clearance  Officer:  Lois  K.  Holland. 
(202)  622-1563,  Departmental  Offices, 
Room  2110, 1425  New  York  Avenue, 
NW  Washington,  DC  20220. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  99-25660  Filed  10-1-99;  8:45  ami 
BILUNG  CODE  4«10-2S-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

September  21,  1999. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  shoiUd  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasiu^  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  November  3, 1999 
to  be  assured  of  consideration. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms  (BATF) 

OMB  Number:  1512-0551. 

Form  Number:  ATF  F  5300.42. 

Type  of  Review:  Extension. 

Title:  Certification  of  Secm«  Gun 
Storage  or  Safety  Devices. 

Description:  The  requested 
information  will  be  used  to  ensiu«  that 
applicants  for  a  Federal  firearms  license 
are  in  compliance  with  the  requirements 
pertaining  to  the  availability  of  Seciu-e 
gim  storage  or  safety  devices. 

Respondents:  Business  or  other  for- 
profit. 


Estimated  Number  of  Respondents: 
31,000. 

Estimated  Burden  Hours  Per 
Respondent:  1  minute. 

Frequency  of  Response:  Other  (non- 
required). 

Estimated  Total  Reporting  Burden: 
600  hours. 

OMB  Number:  1512-0552. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Open  Letter  to  Federal  Firearms 
Licensees. 

Description:  The  requested 
information  will  be  used  to  determine 
why  Federal  firearms  licensees  have 
failed  to  enroll  with  the  FBI.  This  is 
necessary  because  non-enrolled 
licensees  that  transfer  a  firearm  to  a 
non-licensed  individual  are  in  violation 
of  the  Gun  Control  Act,  as  amended. 

Respondent:  Business  or  other  for- 
profit.  Federal  Government. 

Estimated  Number  of  Respondents: 
18,000. 

Estimated  Burden  Hours  Per 
Respondent:  1  minute. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
306  hours. 

Clearance  Officer:  Robert  N.  Hogarth, 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  3200,  650 
Massachusetts  Avenue,  NW 
Washington,  DC  20226. 

OMB  Reviewer:  Alexander  T.  Hunt. 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer 
[FR  Doc.  99-25661  Filed  10-1-99;  8:45  am] 

BiLUNG  CODE  4810-31-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

September  22. 1999. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue.  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  November  3, 1999 
to  be  assured  of  consideration. 


Internal  Revenae  Service  (IRS) 

OMB  Number:  1545-0008. 
Fonn  Number:  IRS  Forms  W-2.  W-2c. 
W-2AS,  W-2GU,  W-2VI,  W-3.  W-3c. 
W-3cPR,  W-3PR.  W-3SS. 

Type  of  Review:  Extension. 
Title: 
Wage  and  Tax  Statement  (W-2); 
Corrected  Wage  and  Tax  Statement 

(W-2c); 
American  Samoa  Wage  and  Tax 

Statement  (W-2AS); 
Guam  Wage  and  Tax  Statement  (W- 

2GU); 
U.S.  Virgin  Islands*  Wage  and  Tax 

Statement  (W-2VI); 
Transmittal  of  Wage  and  Tax 
Statements  (W-3): 
Transmittal  of  Corrected  Wage  and  Tax 

Statements  (W-3c); 
Informe  de  Comprobantes  de  Retencion 
(Transmittal  of  Withholding 
Statements  W-3PR); 
Transmision  de  Comprobantes  de 
Retencion  Corregidos  (Transmittal 
of  Corrected  Wage  and  Tax 
Statements)  (W-3cPR);  and 
Transmittal  of  Wage  and  Tax  Statements 
(W-3SS). 
Description:  Employers  report  income 
and  withholding  on  Form  W-2.  Forms 
W-2  AS,  W-2GU  and  W-2  VI  are  the 
U.S.  possessions  versions  of  Form  W-2. 
The  Form  W-3  series  is  used  to  transmit 
Forms  W-2  to  SSA.  Forms  W-2c,  W-3c 
and  W-3cPR  are  used  to  correct 
previously  filed  Forms  W-2,  W-3  and 
W-3PR.  Individuals  use  Form  W-2  to 
prepare  their  income  tax  return. 

Respondents  Business  or  other  for- 
profit,  individuals  or  households,  not- 
for-profit  institutions,  farms.  Federal 
Government,  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
5,882,789. 

Estimated  Burden  Hours  Per 
Respondent: 


Form  No. 

Response  time 
(in  minutes) 

W-5                 .   ,u.„ 

32 

W-2AS ;..*. 

22 

W-2c 

52 

W-2GU  

23 

W-2VI  

22 

W-3  

W-3c 

28 
22 

W-3cPR 

31 

W-3PR  ^ 

W-3SS 

27 
25 

Frequency  of  Response:  Aimually. 

Estimated  Total  Reporting  Burden:  1 
hour. 

OMB  Number:  1545-1028. 

Regulation  Project  Numbers:  INTL- 
941-86  (NPRM)  and  INTL-655-87 
Temporary. 
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Type  of  Review:  Extension. 

Title:  Passive  Foreign  Investment 
Companies. 

Description:  These  regulations  specify 
how  U.S.  persons  who  are  shareholders 
of  passive  foreign  investment  companies 
(PFICs)  make  elections  with  respect  to 
their  PFIC  stock. 

Respondents:  Business  or  other  for- 
profit. 


Estimated  Number  of  Respondents: 
275,000. 

Estimated  Burden  Hours  Per 
Respondent:  25  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
112,500  hour. 

Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5244, 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 


OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  99-25662  Filed  10-1-99;  8:45  am] 
BHXING  CODE  4830-01-P 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previous^ 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


Federal  Register 
Vol.  64,  No.  191 

Monday,  October  4,  1999 


NATIONAL  COUNTERINTELLIGENCE 
CENTER 

32  CFR  Part  1800 

Freedom  of  Information  Act;  Privacy 
Act;  and  Executive  Order  12958; 
Implementation 

Correction 

In  rule  document  99-23243  beginning 
on  page  49878,  in  the  issue  of  Tuesday, 


September  14, 1999,  make  the  following 
correction: 

f  1800.31    [Corrected] 

On  page  49883,  in  the  first  column,  in 
§  1800.31{c)(4){ii),  in  line  sixteen  of  the 
first  colimin,  paragraph  designation 
"(i)"  should  read  "(ii)". 
[FR  Doc.  C9-23243  Filed  10-1-99;  8:45  am] 
BILLING  CODE  1606-01-0 
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Part  II 

Department  of 
Commerce 

Patent  and  Trademark  Office 

37  CFR  Parts  1,  3,  5,  and  10 
Changes  to  Implement  the  Patent 
Business  Goals;  Proposed  Rule 
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DEPARTMENT  OF  COMMERCE 

Patant  and  Trademark  Office 

37  CFR  Parte  1,3, 5,  and  10 
[Dociwt  No.:  960826226-9185-02] 
RIN  0651-AA98 

Changaa  To  Implamant  the  Patent 
Buaineaa  Goala 

AGENCY:  Patent  and  Trademark  Office, 

Commerce. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Patent  and  Trademark 
Office  (Office)  has  established  business 
goals  for  the  organizations  reporting  to 
the  Assistant  Commissioner  for  Patents 
(Patent  Business  Goals).  The  focus  of  the 
Patent  Business  Goals  is  to  increase  the 
level  of  service  to  the  public  by  raising 
the  efficiency  and  effectiveness  of  the 
Office's  business  processes.  In 
furtherance  of  the  Patent  Business 
Goals,  the  Office  is  proposing  changes  to 
the  rules  of  practice  to  eliminate 
unnecessary  formal  requirements, 
streamline  the  patent  application 
process,  and  simplify  and  clarify  their 
provisions. 

DATES:  Comment  Deadline  Date:  To  be 
ensxired  of  consideration,  written 
comments  must  be  received  on  or  before 
December  3, 1999.  While  comments 
may  be  submitted  after  this  date,  the 
Office  cannot  ensure  that  consideration 
will  be  given  to  such  comments.  No 
public  hearing  will  be  held. 
ADDRESSES:  Comments  should  be  sent 
by  electronic  mail  message  over  the 
Internet  addressed  to 
regreformOuspto.gov.  Conunents  may 
also  be  submitted  by  mail  addressed  to: 
Box  Comments — Patents,  Assistant 
Commissioner  for  Patents,  Washington, 
D.C.  20231,  or  by  facsimile  to  (703)  308- 
6916,  marked  to  the  attention  of  Hiram 
H.  Bernstein.  Although  comments  may 
be  submitted  by  mail  or  facsimile,  the 
Office  prefers  to  receive  comments  via 
the  Internet.  Where  comments  are 
submitted  by  mail,  the  Office  would 
prefer  that  the  comments  be  submitted 
on  a  DOS  formatted  3  V*  inch  disk 
accompanied  by  a  paper  copy. 

The  comments  will  be  available  for 
public  inspection  at  the  Special  Program 
Law  Office,  Office  of  the  Deputy 
Assistant  Commissioner  for  Patent 
Policy  and  Projects,  located  at  Room  3- 
C23  of  Crystal  Plaza  4,  2201  South  Clark 
Place,  Arlington.  Virginia,  and  will  be 
available  through  anonymous  file 
transfer  protocol  (ftp)  via  the  Internet 
(address:  ftp.uspto.gov).  Since 
comments  will  be  made  available  for 
public  inspection,  information  that  is 


not  desired  to  be  made  public,  such  as 
an  address  or  phone  number,  should  not 
be  included  in  the  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hiram  H.  Bernstein  or  Robert  W.  Bahr, 
by  telephoue  at  (703)  305-9285,  or  by 
mail  addressed  to:  Box  Comments — 
Patents,  Assistant  Commissioner  for 
Patents,  Washington,  DC  20231,  or  by 
facsimile  to  (703)  308-6916,  marked  to 
the  attention  of  Mr.  Bernstein. 
SUPPLEMENTARY  INFORMATION:  The 
organizations  reporting  to  the  Assistant 
Commissioner  for  Patents  have 
established  five  business  goals  (Patent 
Business  Goals)  to  meet  the  Office's 
Year  2000  commitments.  The  Patent 
Business  Goals  have  been  adopted  as 
part  of  the  Fiscal  Year  1999  Corporate 
Plan  Submission  of  the  President.  The 
five  Patent  Biisiness  Goals  are: 
Goal  1:  Reduce  Office  processing  time 

(cycle  time)  to  twelve  months  or  less 

for  all  inventions. 
Goal  2:  Establish  fully-supported  and 

integrated  Industry  Sectors. 
Goal  3:  Receive  applications  and 

pubUsh  patents  electronically. 
Goal  4:  Exceed  our  customers'  quality 

expectations,  through  the 

competencies  and  empowerment  of 

our  employees. 
Goal  5:  Align  fees  commensurate  with 

resoxuce  utilization  and  customer 

efficiency. 

This  rulemaking  proposes  changes  to 
the  regulations  to  support  the  Patent 
Business  Goals.  A  properly  reengineered 
or  reinvented  system  eliminates  the 
redundant  or  unnecessary  steps  that 
slow  down  processing  and  frustrate 
customers.  In  furtherance  of  the  Patent 
Business  Goals,  these  proposed  changes 
to  the  rules  of  practice  take  a  fresh  view 
of  the  business  end  of  issuing  patents, 
and  continue  a  process  of 
simplification.  Formal  requirements  of 
rules  that  are  no  longer  useful  would  be 
eliminated.  When  the  intent  of  an 
applicant  is  understood,  the  Office 
would  simply  go  forward  with  the 
processing.  The  essentials  are 
maintained,  while  formalities  are  greatly 
reduced.  The  object  is  to  focus  on  the 
substance  of  examination  and  decrease 
the  time  that  an  application  for  patent 
is  sidelined  with  unnecessary 
procedural  issues. 

Additionally,  the  Office  desires  to 
continue  to  make  its  rules  more 
understandable,  such  as  by  using  plain 
language  instead  of  legalese.  The  Office 
is  seeking  efficiency  by  improving  the 
clarity  of  the  wording  of  the  regulations 
so  that  applicants  and  Office  employees 
imderstand  unequivocally  what  is 
required  at  each  stage  of  the  prosecution 
and  can  get  it  right  on  the  first  try.  The 


Office  welcomes  comments  and 
suggestions  on  this  effort. 

In  streamlining  this  process,  the 
Office  will  be  able  to  issue  a  patent  in 
a  shorter  time  by  eliminating  formal 
requirements  that  must  be  performed  by 
the  applicant,  his  or  her  representatives 
and  the  Office  itself.  Applicants  will 
benefit  from  a  reduced  overall  cost  to 
them  for  receiving  patent  protection  and 
from  a  faster  receipt  of  their  patents. 

Finally,  these  proposed  changes  are 
intended  to  improve  the  Office's 
business  processes  in  the  context  of  the 
ciuxent  legal  and  technological 
enviromnent.  Should  these 
environments  change  [e.g.,  by  adoption 
of  an  international  Patent  Law  Treaty, 
enactment  of  patent  legislation,  or 
implementation  of  new  automation 
capabilities),  the  Office  would  have  to 
reconsider  its  business  processes  and 
make  such  further  changes  to  the  rules 
of  practice  as  are  necessary. 

Advance  Notice  of  Proposed 
Rulemaking 

The  Office  published  an  advance 
notice  of  proposed  rulemaking 
(Advance  Notice)  presenting  a  number 
of  changes  to  patent  practice  and 
procediire  under  consideration  to 
implement  the  Patent  Business  Goals, 
See  Changes  to  Implement  the  Patent 
Business  Goals;  Advance  Notice  of 
Proposed  Rulemaking,  63  FR  53497 
(October  5, 1998),  1215  Off.  Gaz.  Pat. 
Office  87  (October  27, 1998).  The 
Advance  Notice  set  forth  twenty-one 
topics  on  which  the  Office  specffically 
requested  public  input: 

Topic  (1)  Simplifying  requests  for 
small  entity  status; 

Topic  (2)  Requiring  separate 
surcharges  and  supplying  filing  receipts; 

Topic  (3)  Permitting  delayed 
submission  of  an  oath  or  declaration, 
and  changing  time  period  for 
submission  of  the  basic  filing  fee  and 
English  translation; 

"Topic  (4)  Limiting  the  number  of 
claims  in  an  application; 

Topic  (5)  Harmonizing  standards  for 
patent  drawings; 

Topic  (6)  Pnnting  patents  in  color; 

Topic  (7)  Reducing  time  for  filing 
corrected  or  formal  dxawdngs; 

Topic  (8)  Permitting  electronic 
submission  of  voluminous  material; 

Topic  (9)  Imposing  limits/ 
requirements  on  information  disclosure 
statement  submissions; 

Topic  (10)  Refusing  information 
disclosTue  statement  consideration 
under  certain  circumstances; 

Topic  (11)  Providing  no  cause 
suspension  of  action; 

Topic  (12)  Requiring  a  handling  fee 
for  preliminary  amendments  and 
supplemental  replies; 
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Topic  (13)  Changing  amendment 
practice  to  replacement  by  paragraphs/ 
claims; 

Topic  (14)  Providing  for  presumptive 
elections; 

Topic  (15)  Creating  a  rocket  docket  for 
design  applications; 

Topic  (16)  Requiring  identification  of 
broadening  in  a  reissue  application; 

Topic  (17)  Changing  multiple  reissue 
application  treatment; 

Topic  (18)  Creating  alternative  review 
procedures  for  applications  under 
appeal; 

Topic  (19)  Eliminating 
preauthorization  of  payment  of  the  issue 
fee; 

Topic  (20)  Reevaluating  the 
Disclosure  Document  Program;  and 

Topic  (21)  Creating  a  Patent  and 
Trademark  Office  review  service  for 
applicant-created  forms. 
See  Changes  to  Implement  the  Patent 
Business  Goals.  63  FR  at  53499.  1215 
Off.  Gaz.  Pat.  Office  at  89. 

Changes  Set  Forth  in  the  Advance 
Notice  Included  in  This  Notice  of 
Proposed  Rulemaking  (Notice) 

This  notice  proposes  changes  to  the 
rules  of  practice  based  upon  the 
following  topics  in  the  Advance  Notice: 

(1)  Simplifying  request  for  small 
entity  status  (Topic  1— §§  1.9. 1.27.  and 
1.28); 

(2)  Harmonizing  standards  for  patent 
drawings  (Topic  5 — §  1.84); 

(3)  Printing  patents  in  color  (Topic 
6— §  1.84); 

(4)  Reducing  time  for  filing  corrected 
or  formal  drawings  (Topic  7 — §§  1.85 
and  1.136); 

(5)  Permitting  electronic  submission 
of  voliuninous  material  (Topic  8 — 

§§  1.96. 1.821, 1.823.  and  1.825); 

(6)  Imposing  limits/requirements  on 
information  disclosure  statement 
submissions  (Topic  9 — §§  1.97  and 
1.98); 

(7)  Requiring  a  handling  fee  for 
preliminary  amendments  and 
supplemental  replies  (Topic  12 — 
§§1.111  and  1.115); 

(8)  Changing  amendment  practice  to 
replacement  by  paragraphs/claims 
(Topic  13— §§  1.52  and  1.121); 

(9)  Creating  a  rocket  docket  for  design 
applications  (Topic  15 — §1.155); 

(10)  Changing  multiple  reissue 
application  treatment  (Topic  1 7 — 
§1.177);  and 

(11)  Eliminating  preauthorization  of 
payment  of  the  issue  fee  (Topic  19 — 
§§1.25  and  1.311). 

The  Office  has  taken  into  account  the 
conunents  submitted  in  reply  to  the 
Advance  Notice  in  arriving  at  the 
specific  changes  to  the  rules  of  practice 
being  proposed  in  this  notice,  lliese 


comments  are  addressed  with  the 
relevant  proposed  rule  change  in  the 
section-by-section  discussion  portion  of 
this  notice. 

This  notice  also  includes  a  number  of 
proposed  changes  to  the  rules  of 
practice  that  are  not  based  upon 
proposals  set  forth  in  the  Advance 
Notice.  This  notice  proposes  changes  to 
the  following  sections  of  title  37  of  the 
Code  of  Federal  Regulations:  1.4, 1.6. 
1.9. 1.12, 1.14. 1.17. 1.19, 1.22, 1.25, 
1.26, 1.27, 1.28, 1.33, 1.41, 1.47, 1.48. 
1.51. 1.52. 1.53. 1.55. 1.56. 1.59, 1.63, 
1.64,  1.67. 1.72, 1.77, 1.78, 1.84,  1.85, 
1.91, 1.96, 1.97, 1.98, 1.102,  1.103, 
1.111, 1.112, 1.121,  1.125, 1.131, 1.132, 
1.133, 1.136, 1.137, 1.138, 1.152,  1.154. 
1.155.  1.163. 1.173.  1.176, 1.177, 1.178, 
1.193,  1.303, 1.311,  1.312,  1.313, 1.314, 
1.322, 1.323, 1.324, 1.366, 1.446, 1.497. 
1.510. 1.530, 1.550,  1.666, 1.720,  1.730, 
1.740,  1.741, 1.780, 1.809, 1.821, 1.823, 
1.825,  3.27,  3.71,  3.73,  3.81,  5.1,  5.2, 
5.12,  and  10.23.  Additionally,  this 
notice  proposes  to  amend  tide  37  of  the 
Code  of  Federal  Regulations  by 
removing  §§  1.44  and  1.174,  and  adding 
§§1.76. 1.105,  and  1.115. 

Changes  Set  Forth  in  the  Advance 
Notice  That  Are  NOT  Included  in  This 
Notice 

This  notice  does  not  include  proposed 
changes  to  the  rules  of  practice  based 
upon  the  following  topics  in  the 
Advance  Notice: 

(1)  Requiring  separate  surcharges  and 
supplying  filing  receipts  (Topic  2); 

(2)  Permitting  dslayed  submission  of 
an  oath  or  declaration,  and  changing  the 
time  period  for  submission  of  the  basic 
filing  fee  and  English  translation  (Topic 
3); 

(3)  Limiting  the  number  of  claims  in 
an  application  (Topic  4); 

(4)  Refusing  information  disclosure 
statement  consideration  under  certain 
circumstances  (Topic  10); 

(5)  Providing  no  cause  suspension  of 
action  (Topic  11); 

(6)  Providing  for  presumptive 
elections  (Topic  14); 

(7)  Requiring  identification  of 
broadening  in  a  reissue  application 
(Topic  16); 

(8)  Creating  alternative  review 
procedures  for  applications  imder 
appeal  (Topic  18); 

(9)  Reevaluating  the  Disclosure 
Dociunent  Program  (Topic  20);  and  (10) 
Creating  a  Patent  and  Trademark  Office 
review  service  for  applicant-created 
forms  (Topic  21). 

Comments  received  in  response  to  the 
Advance  Notice  on  these  topics  are 
addressed  below. 


Requiring  Separate  Surcharges  and 
Supplying  Filing  Receipts  (Topic  Z) 

The  Office  indicated  that  it  was 
considering  charging  separate 
surcharges  in  a  nonprovisional 
application  imder  35  U.S.C.  111(a)  for 
(a)  the  delayed  submission  of  an  oath  or 
declaration,  and  (b)  the  delayed 
submission  of  the  basic  filing  fee.  That 
is.  a  single  surcharge  (currentiy  $130) 
would  be  required  if  one  of  (a)  the  oath 
or  declaration  or  (b)  the  basic  filing  fee 
were  not  present  on  filing.  Two 
siurcharges  (totaling  $260)  would  be 
required  if  both  the  oath  or  declaration 
and  the  basic  filing  fee  were  not  present 
on  filing.  Therefore,  the  absence  (on 
filing)  of  the  oath  or  declaration  or  the 
basic  filing  fee  would  have  necessitated 
a  separate  surcharge.  The  Office  also 
indicated  that  it  was  considering  issuing 
another  filing  receipt,  without  charge,  to 
correct  any  errors  or  to  update  filing 
information,  as  needed. 

While  a  few  conunents  supported  the 
proposal  (indicating  that  the  additional 
services  were  worth  the  additional  fees), 
a  majority  of  comments  opposed 
charging  separate  surcharges.  These 
included  argiunents  that:  (1)  the 
proposal  is  simply  a  fee  increase  with 
no  advantage  to  applicants;  and  (2)  a 
separate  surcharge  should  be  required 
only  if  the  oath  or  declaration  and  the 
basic  filing  fee  are  submitted  separately 
because  there  is  no  additional  cost  to 
the  Office  to  process  both  the  oath  or 
declaration  and  the  basic  filing  fee  in 
the  same  submission. 

Response:  This  notice  does  not 
propose  changing  §  1.53  to  charge 
separate  surcharges  in  a  nonprovisional 
application  under  35  U.S.C.  111(a)  for 
the  delayed  submission  of  an  oath  or 
declaration,  and  for  the  delayed 
submission  of  the  basic  filing  fee. 

Permitting  Delayed  Submission  of  an 
Oath  or  Declaration,  and  Changing  the 
Time  Period  for  Submission  of  the  Basic 
Filing  Fee  and  English  Translation 
(Topic  3) 

The  Office  indicated  that  it  was 
considering:  (1)  Amending  §  1.53  to 
provide  that  an  executed  oath  or 
declaration  for  a  nonprovisional 
application  woidd  not  be  required  until 
the  expiration  of  a  period  that  would  be 
set  in  a  "Notice  of  Allowability" 
(PTOL-37);  and  (2)  amending  §§  1.52 
and  1.53  to  provide  that  the  basic  filing 
fee  and  an  English  translation  (if 
necessary)  for  a  nonprovisional 
application  must  be  submitted  within 
one  month  (plus  any  extensions  under 
§  1.136)  from  the  filing  date  of  the 
application.  The  Office  was  specifically 
considering  amending  §  1.53  to  provide 
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that  an  executed  oath  or  declaration  for 
a  nonprovisional  application  woiUd  not 
be  required  until  the  applicant  is 
notified  that  it  must  be  submitted 
within  a  one-month  period  that  would 
be  set  in  a  "Notice  of  Allowability," 
provided  that  the  following  are 
submitted  within  one  month  (plus  any 
extensions  under  §  1.136)  from  the  filing 
date  of  the  application:  (1)  The  name(s), 
residence(s),  and  citizenship(s)  of  the 
person(s)  believed  to  be  the  inventor(s); 
(2)  all  foreign  priority  claims;  and  (3)  a 
statement  submitted  by  a  registered 
practitioner  that:  (a)  an  inventorship 
inquiry  has  been  made,  (b)  the 
practitioner  has  sent  a  copy  of  the 
application  (as  filed)  to  each  of  the 
person(s)  believed  to  be  the  inventor(s), 
(c)  the  practitioner  believes  that  the 
inventorship  of  the  application  is  as 
indicated  by  the  practitioner,  and  (d)  the 
practitioner  has  given  the  person(s) 
believed  to  be  the  inventor(s)  notice  of 
their  obligations  imder  §  1.63(b).  The 
Office  was  also  specifically  considering 
amending  §§  1.52  and  1.53  to  provide, 
by  rule,  that  the  basic  filing  fee  and  an 
English  translation  (if  the  application 
was  filed  in  a  language  other  than 
English)  for  a  nonprovisional 
application  must  be  submitted  within 
one  month  (plus  any  extensions  under 
§  1.136)  from  the  filing  date  of  the 
application.  Applicants  would  not  be 
given  a  notice  (e.g.,  a  "Notice  To  File 
Missing  Parts  of  Application"  (PTO- 
1533))  that  the  basic  filing  fee  is  missing 
or  insufficient,  unless  the  application  is 
filed  with  an  insufficient  basic  filing  fee 
that  at  least  equals  the  basic  filing  fee 
that  was  in  effect  the  previous  fiscal 
year.  The  filing  receipt,  however,  would 
indicate  the  amount  of  filing  fee 
received.  Further,  the  filing  receipt 
would  remind  applicants  that  the  basic 
filing  fee  must  be  submitted  within  one 
month  (plus  any  extensions  under 
§  1.136)  from  the  filing  date  of  the 
application. 

while  some  comments  supported  this 
proposed  change,  a  majority  of 
comments  opposed  permitting  delayed 
submission  of  an  oath  or  declaration; 
and  changing  the  time  period  for 
submission  oS  the  basic  filing  fee  and 
English  translation. 

The  reasons  given  for  opposition  to 
the  proposed  change  to  permit  delayed 
submission  of  an  oath  or  declaration 
included  arguments  that:  (1)  The 
proposed  inventorship  inquiry  and 
notification  requirements  for 
practitioners  who  submitted  an 
application  without  an  executed  oath  or 
declaration  would  be  too  onerous;  (2)  an 
application  should  not  be  examined 
until  inventorship  is  settled  and  the 
inventors  have  acknowledged  their  duty 


of  disclosure;  (3)  the  delayed 
submission  of  an  oath  or  declaration 
woidd  cause  confusion  as  to  ownership 
of  the  application,  which  would  cause 
confusion  as  to  who  is  authorized  to 
appoint  a  representative  in  the 
application;  (4)  the  delayed  submission 
of  an  oath  or  declaration  would  increase 
the  difficulty  in  acquiring  the  inventor's 
signatures  on  an  oath  or  declaration, 
which  would  lead  to  an  increase  in  the 
number  of  petitions  under  §  1.47,  as 
well  as  an  increase  in  the  number  of 
oaths  or  declarations  signed  by  the  legal 
representatives  of  deceased  inventors; 
and  (5)  the  delayed  submission  of  an 
oath  or  declaration  would  increase  the 
niunber  of  certified  copies  of  an 
application  not  having  a  copy  of  the 
executed  oath  or  declaration 
(considered  undesirable).  Some 
comments  suggested  that  the  Office  seek 
legislation  to  eliminate  the  oath 
requirement  of  35  U.S.C.  115. 

The  reasons  given  for  opposition  to 
the  proposed  change  to  the  time  period 
for  submission  of  the  basic  filing  fee  and 
English  translation  included  arguments 
that:  (1)  A  one-month  period  for 
submitting  the  basic  filing  fee  or  English 
translation  is  too  short  because 
applicants  may  not  know  the  assigned 
application  nvunber  within  one  month 
of  the  application  filing  date  (i.e.,  this 
period  should  be  two  or  three  months); 
(2)  the  period  for  submitting  the  basic 
filing  fee  or  English  translation  should 
be  tied  to  the  mail  date  of  the  Filing 
Receipt;  and  (3)  the  public  relies  upon 
the  current  Notice  to  File  Missing  Parts 
of  Application  practice  to  inform 
applicants  as  to  whether  the  filing  fee 
and  the  oath  or  declaration  has  been 
received  by  the  Office  [i.e.,  verify 
whether  the  Office  has  received  the 
basic  filing  fee  emd  oath  or  declaration), 
and  to  inform  applicants  of  the  period 
for  reply  for  supplying  the  missing  basic 
filing  fee  and/or  oath  or  declaration. 

Response:  This  notice  does  not 
propose  changing  §§  1.52  and  1.53  to 
provide  that:  (1)  An  executed  oath  or 
declaration  for  a  nonprovisional 
application  would  not  be  required  until 
the  expiration  of  a  period  that  would  be 
set  in  a  "Notice  of  Allowability" 
(PTOL-37);  or  (2)  the  basic  filing  fee  and 
an  English  translation  (if  necessary)  for 
a  nonprovisional  application  must  be 
submitted  within  one  month  (plus  any 
extensions  imder  §  1.136)  from  the  filing 
date  of  the  application. 

Limiting  the  Number  of  Claims  in  an 
Application  (Topic  4) 

The  Office  indicated  in  the  Advance 
Notice  that  it  was  considering  a  change 
to  §  1.75  to  limit  the  number  of  total  and 
independent  claims  that  will  be 


examined  (at  one  time)  in  an 
application.  The  Office  was  specffically 
considering  a  change  to  the  rules  of 
practice  to:  (1)  Limit  the  number  of  total 
claims  that  will  be  examined  (at  one 
time)  in  an  application  to  forty;  and  (2) 
limit  the  number  of  independent  claims 
that  will  be  examined  (at  one  time)  in 
an  application  to  six.  In  the  event  that 
an  applicant  presented  more  than  forty 
total  claims  or  six  independent  claims 
for  examination  at  one  time,  the  Office 
would  withdraw  the  excess  claims  from 
consideration,  and  require  the  applicant 
to  cancel  the  excess  claims. 

While  the  comments  included 
sporadic  support  for  this  proposed 
change,  the  vast  majority  of  comments 
included  strong  opposition  to  placing 
limits  on  the  number  of  claims  in  an 
application.  The  reasons  given  for 
opposition  to  the  proposed  change 
included  arguments  that:  (1)  Decisions 
by  the  Court  of  Appeals  for  the  Federal 
Circuit  (Federal  Circuit)  leave  such 
uncertainty  as  to  how  claims  will  be 
interpreted  that  additional  claims  are 
necessary  to  adequately  protect  the 
invention;  (2)  the  applicant  (and  not  the 
Office)  should  be  permitted  to  decide 
how  many  claims  are  necessary  to 
adequately  protect  the  invention;  (3) 
there  are  situations  in  which  an 
applicant  justifiably  needs  more  than 
six  independent  and  forty  total  claims  to 
adequately  protect  an  invention;  (4)  the 
proposed  change  exceeds  the 
Conunissioner's  rule  making  authority; 
(5)  the  change  will  simply  result  in 
more  continuing  applications  and  is  just 
a  fee  raising  scheme;  (6)  the  Office 
currently  abuses  restriction  practice  and 
this  change  will  further  that  abuse;  and 
(7)  since  only  five  percent  of  all 
applicants  exceed  the  proposed  claim 
ceiling,  there  is  no  problem.  Several 
comments  which  opposed  the  proposed 
change  offered  the  following 
alternatives:  (1)  Charge  higher  fees  (or  a 
surcharge)  for  applications  containing 
an  excessive  number  of  claims;  (2) 
charge  fees  for  an  application  based 
upon  what  it  costs  [e.g.,  nimiber  of 
claims,  pages  of  specification, 
technology,  IDS  citations)  to  examine 
the  application;  and  (3)  credit  examiners 
based  upon  the  number  of  claims  in  the 
application.  Several  comments  which 
indicated  that  the  proposed  change  - 
would  be  acceptable,  placed  the 
following  conditions  on  that  indication: 
(1)  That  a  multiple  dependent  claim  be 
treated  as  a  single  claim  for  counting 
against  the  cap;  (2)  that  a  multiple 
dependent  claim  be  permitted  to 
depend  upon  a  multiple  dependent 
claim;  (3)  that  a  Markush  claim  be 
treated  as  a  single  claim  for  counting 
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against  the  cap;  (4)  that  any  additional 
applications  are  taken  up  by  the  same 
examiner  in  the  same  time  £rame;  (5) 
that  allowed  dependent  claims  rewritten 
in  independent  form  do  not  count 
against  the  independent  claim  limit;  (6) 
that  the  Office  permit  rejoinder  of 
dependent  claims  upon  allowance;  and 
(7)  that  higher  claim  limits  are  used. 

Response:  This  notice  does  not 
propose  changing  §  1.75  to  place  a  limit 
on  die  nimiber  of  claims  that  will  be 
examined  in  a  single  application. 

Refusing  Information  Disclosure 
Statement  Consideration  Under  Certain 
Circumstances  (Topic  10) 

The  Office  indicated  in  the  Advance 
Notice  that  it  was  considering  revising 
§  1.98  to  reserve  the  Office's  authority  to 
not  consider  submissions  of  an 
Information  Disclosure  Statement  (IDS) 
in  unduly  burdensome  circumstances, 
even  where  all  the  stated  requirements 
of  §  1.98  are  met.  The  Office  was 
specifically  considering  an  amendment 
to  §  1.98  to  permit  the  Office  to  refuse 
consideration  of  an  unduly  bvu"densome 
'  IDS  submission  (e.g.,  extremely  large 
documents  and  compendiums),  and  give 
the  applicant  an  opportunity  to  modify 
the  submission  to  eliminate  the 
burdensome  aspect  of  the  IDS. 

While  the  proposal  received  support 
firom  a  significant  minority  of  the 
comments,  the  large  majority  of 
comments  included  strong  opposition  to 
the  proposal  to  revise  §  1.98.  The 
reasons  given  for  opposition  to  the 
proposed  change  included  arguments 
that:  (1)  The  term  "unduly  burdensome" 
is  not  defined  objectively;  thus, 
decisions  as  to  whether  a  submission  is 
too  burdensome  for  consideration  will 
be  subjective;  (2)  without  a  clear 
definition  of  "imduly  burdensome"  (to 
provide  a  standard),  the  proposal  would 
not  pass  the  Administrative  Procedure 
Act  tests  of  scrutiny;  (3)  the  Office  will 
have  to  expend  time  and  effort  in 
deciding  the  petitions  and  defending,  in 
court,  its  subjective  decisions  not  to 
consider  "unduly  burdensome"  IDSs 
(thus,  the  proposal  will  cost  the  Office 
time  in  the  long  run);  (4)  the  proposal 
gives  the  examiner  unlimited  ability  to 
not  consider  art  submitted  due  to  the 
ambiguous  standard  for  refusal  of  an 
IDS  submission  coupled  with  the 
examiner's  discretion  to  advance  the 
status  of  the  application  to  a  point 
where  the  EDS  would  not  be  timely  even 
though  it  is  corrected;  (5)  the  Office's 
refusal  to  examine  unduly  burdensome 
IDS  submissions  despite  compliance 
with  the  rules  (other  than  the 
burdensome  aspect)  would  impose  a 
huge  financial  and  time  burden  upon 
applicants  to  fix  what  the  examiner 


deems  as  unduly  burdensome;  (6) 
imposing  this  new  financial  and  time 
burden  would  be  contrary  to  the  stated 
purpose  of  the  Office  to  expedite 
prosecution  and  to  relieve  the  burdens 
on  the  examination  process;  (7) 
burdensome  IDS  situations  exist,  and 
the  Office  should  learn  to  deal  with 
them  as  a  service  to  its  customers  and 
in  order  to  meet  its  mission  of  issuing 
valid  patents  (the  Office  cannot 
realistically  ignore  situations  where  the 
IDS  documents  cited  are  complex  or 
lengthy,  and  nothing  can  be  done  about 
the  complexity  or  length  by  applicant); 
(8)  the  burdensome  IDS  problem  is  not 
frequent  and  the  rare  unduly 
burdensome  IDS  submissions  should  be 
addressed  on  a  case-by-case  basis  (thus, 
no  rule  change  is  needed);  (9)  no  data 
has  been  presented  to  show  the  problem 
is  wide-spread,  and  more  facts  are 
needed  to  show  the  extent  and  nature  of 
the  unduly  burdensome  IDS  problem; 
(10)  citations  should  not  be  discarded 
from  the  record  where  the  unduly 
burdensome  IDS  has  not  been  corrected 
since  an  original  and  only  copy  of  the 
citation  (which  is  submitted  so  the 
examiner  can  more  fully  appreciate  the 
citation)  may  be  very  expensive  or  even 
impossible  to  replace;  (11)  reducing  the 
size  of  a  citation  can  make  it  less 
valuable,  the  submitted  "relevant 
portions"  (the  partial  citation)  may  be 
taken  out-of-context  of  the  entire 
citation,  and  the  excerpt  containing  the 
relevant  portion  would  not  provide 
additional  assistance  to  the  examiner  as 
to  backgroimd,  terminology,  and 
alternative  subject  matter  which  may 
bear  on  the  examination. 

Response:  This  notice  does  not 
propose  changing  §  1.98  to  reserve  the 
Office's  authority  to  not  consider 
submissions  of  an  IDS  in  imduly 
burdensome  circxmistances,  even  where 
all  the  stated  requirements  of  §  1.98  are 
met. 

Providing  No  Cause  Suspension  of 
Action  (Topic  11) 

The  Office  indicated  that  it  was 
considering  adding  an  additional 
suspension  of  action  practice,  under 
which  an  applicant  may  request 
deferred  examination  of  an  application 
without  a  showing  of  "good  and 
sufficient  cause,"  and  for  an  extended 
period  of  time,  provided  that  the 
applicant  waived  the  confidential  status 
of  the  application  under  35  U.S.C.  122, 
and  agreed  to  publication  of  the 
application.  The  Office  was  specifically 
considering  a  procedure  under  which 
the  applicant  may  (prior  to  the  first 
Office  action)  request  deferred 
examination  for  a  period  not  to  exceed 
three  years,  provided  that:  (1)  The 


application  is  entided  to  a  filing  date: 
(2)  the  filing  fee  has  been  paid;  (3)  any 
needed  English-language  translation  of 
the  application  has  been  filed;  and  (4) 
all  "outstanding  requirements"  have 
been  satisfied  (except  that  the  oath  or 
declaration  need  not  be  submitted  if  the 
names  of  all  of  the  persons  believed  to 
be  the  inventors  are  identified). 

The  comments  included  support  and 
opposition  in  roughly  equal  measure  to 
the  proposed  extended  suspension  of 
action  procedure.  The  reasons  given  for 
opposition  to  the  proposal  included 
arguments  that:  (1)  The  "deferred 
examination"  of  application  under  an 
extended  suspension  of  action  and  the 
publication  of  an  application  under 
such  suspension  of  action  would  create 
uncertainty  over  legal  rights;  and  (2)  the 
publication  provisions  of  such  a 
suspension  of  action  procedure  amount 
to  an  eighteen-month  publication 
system  that  is  not  authorized  by  35 
U.S.C.  122. 

Response:  This  notice  does  not 
propose  changing  §  1.103  to  provide  for 
extended  suspension  of  action. 

Providing  for  Presumptive  Elections 
(Topic  14) 

The  Office  indicated  in  the  Advance 
Notice  that  it  was  considering  a  change 
to  the  restriction  practice  to  eliminate 
the  need  for  a  written  restriction 
requirement  and  express  election  in 
most  restriction  situations.  The  Office 
was  specifically  considering  a  change  to 
the  restriction  practice  to  provide:  (1) 
That  if  more  than  one  independent  and 
distinct  invention  is  claimed  in  an 
application,  the  applicant  is  considered 
to  have  constructively  elected  the 
invention  first  presented  in  the  claims; 
(2)  for  rejoinder  of  certain  process 
claims  in  an  application  containing 
allowed  product  claims;  and  (3)  for 
rejoinder  of  certain  combination  claims 
in  an  application  containing  allowed 
subcombination  claims. 

While  some  comments  supported  this 
proposed  change,  a  large  majority  of 
comments  opposed  providing  for 
presumptive  elections.  The  reasons 
given  for  opposition  to  the  proposed 
change  included  arguments  that:  (1)  The 
commercially  important  invention  may 
change  (or  is  not  knovra  until)  after  the 
application  is  prepared  and  filed;  (2)  the 
change  will  increase  cost  of  preparing 
an  application  since  the  order  of  claims 
must  be  carefully  considered;  (3) 
examiners  aggressively  apply 
restriction,  and  presiunptive  elections 
will  increase  the  number  of  restrictions; 
and  (4)  the  loss  of  the  ability  to  contest 
improper  restrictions  prior  to 
examination  on  the  merits  will  lead  to 
less  likelihood  of  success  in  persuading 
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examiner  to  withdraw  an  improper 
restriction.  Several  comments  which 
opposed  the  proposed  change  offered  as 
an  alternative  that  the  Office  adopt  the 
PCT  unity  of  invention  standiU'd  in 
considering  restriction.  Several 
comments  which  indicated  that  the 
proposed  change  would  be  acceptable 
placed  the  following  conditions  on  that 
indication:  (1)  That  any  presimiptive 
election  practice  not  apply  to  an 
election  of  species;  and  (2)  that  an 
election  by  presumption  apply  only  if 
an  attempted  telephone  restriction 
requirement  is  not  successful. 

Response:  This  notice  does  not 
propose  changing  §  1.141  et  seq.  to 
provide  for  a  presumptive  election.  The 
Office  is  considering  the  impact  of 
applying  the  "imity  of  invention" 
standard  of  the  PCT,  rather  than  the 
"independent  and  distinct"  standard  of 
35  U.S.C.  121.  in  restriction  practice. 
Nevertheless,  this  change  to  restriction 
practice,  without  a  corresponding 
change  to  other  patent  fees,  woidd  have 
a  negative  impact  on  the  Office's  ability 
to  obtain  the  necessary  operating 
funding. 

Requiring  Identification  of  Broadening 
in  a  Reissue  Application  (Topic  16) 

The  Office  indicated  in  the  Advance 
Notice  that  it  was  considering  a  change 
to  §  1.173  to  require  reissue  applicants 
to  identify  all  occurrences  of  broadening 
of  the  patent  claims  in  a  reissue 
application.  As  proposed,  reissue 
applicants  would  have  to  point  out  all 
occiurences  of  broadening  in  the  claims 
as  an  aid  to  examiners  who  shoiild 
consider  issues  involving  broadening 
relative  to  the  two-year  limit  and  the 
recapture  doctrine. 

Wnile  a  few  comments  supported  this 
proposed  change,  a  large  majority  of 
comments  strongly  opposed  the 
concept.  A  number  of  those  commenting 
were  wary  of  the  consequences  in  court 
residting  from  their  feilure  to  identify 
all  issues  of  broadening  in  a  reissue 
application.  Several  of  the  commenters 
expressed  concerns  that  patent  owners 
could  have  their  patent  claims  put  at 
risk  in  litigation  if  they  imintentionally 
failed  to  identify  all  occurrences  of 
broadening,  which  they  feared  could  be 
a  basis  for  charging  patentees  with 
inequitable  conduct.  Some  were 
concerned  about  saddling  applicants 
with  yet  another  burden  which  more 
properly  should  be  left  with  the  Office 
and  the  examiner.  Others  felt  that  any 
unintentional  omission  of  a  broadening 
identification  could  raise  problems  for 
the  practitioner,  which  problems  are  not 
offset  by  any  increase  in  benefits 
derived  by  presenting  this  information 
to  the  Office. 


Response:  This  notice  does  not 
propose  changing  §  1.173  to  require  an 
identification  of  all  occurrences  of 
broadening  in  reissue  claims.  In  view  of 
the  comments  received,  the  Office  will 
continue  to  rely  on  the  examiner  to 
identify  any  occurrences  of  broadening 
during  the  examination  of  the  reissue 
application,  and  not  impose  any 
additional  burden  on  the  reissue 
applicants.  The  Office  does  not  wish  to 
undo  the  benefits  of  the  recently 
liberalized  reissue  oath/declaration 
requirements  by  proposing  additional 
rule  changes  which  may  add  burdens  as 
well  as  possible  unforeseen  risks. 

Creating  Alternative  Review  Procedures 
for  Applications  Under  Appeal  (Topic 
18) 

The  Office  indicated  in  the  Advance 
Notice  that  it  was  considering 
alternative  review  procedures  to  reduce 
the  number  of  appeals  forwarded  to  the 
Board  of  Patent  Appeals  and 
Interferences.  The  Office  was 
specifically  considering  two  alternative 
review  procedures  to  reduce  the  number 
of  appeals  having  to  be  forwarded  to  the 
Board  of  Patent  Appeals  and 
Interferences  for  decision.  Both  review 
procedures  would  have  involved  a 
review  that  would  be  available  upon 
request  and  payment  of  a  fee  by  the 
appellant,  and  would  have  involved 
review  by  at  least  one  other  Office 
official.  The  first  review  would  have 
occurred  after  the  filing  of  a  notice  of 
appeal  but  before  the  filing  of  an  appeal 
brief  and  have  involved  a  review  of  all 
rejections  of  a  single  claim  being 
appealed  to  see  whether  any  rejection 
plainly  fails  to  establish  a  prima  facie 
case  of  impatentability.  The  second 
review  would  have  occurred  after  the 
filing  of  an  appeal  brief  and  have 
involved  a  review  of  all  rejections  on 
appeal. 

The  comments  were  split  between 
supporting  and  opposing  the  appeal 
review  procedures  under  consideration. 
Most  comments  opposing  the  appeal 
review  procedures  under  consideration 
supported  the  concept  of  screening  the 
tenability  of  rejections  in  applications 
before  they  are  forwarded  to  the  Board 
of  Patent  Appeals  and  Interferences,  but 
argued  that:  (1)  The  proposed  appeal 
review  amoimts  to  quality  control  for 
which  the  applicant  should  not  be 
required  to  pay  (appeal  fees  should  be 
raised  if  appropriate);  (2)  an  appeal 
review  is  meaningless  (only  advisory) 
unless  the  decision  is  binding  on  the 
examiner:  (3)  the  Board  of  Patent 
Appeals  and  Interferences  may  give 
imdue  deference  to  a  rejection  that  has 
been  through  an  appeal  review;  and  (4) 
the  proposed  appeal  review  will  delay 


ultimate  review  by  the  Board  of  Patent 
Appeals  and  Interferences.  Several 
comments  indicated  that  the  proposed 
change  would  be  acceptable,  but 
included  the  following  conditions  with 
that  indication:  (1)  That  the  applicant 
need  not  pay  for  either  review;  (2)  that 
the  reviewer  be  someone  outside  the 
normal  chaia  of  review  for  an 
application  being  forwarded  to  the 
Board  of  Patent  Appeals  and 
Interferences  for  decision;  (3)  that  the 
reviewer  be  someone  who  has  at  least 
full  signatory  authority;  (4)  that  the 
report  gives  a  detailed  explanation  of 
the  results  of  the  appeal  review 
(especially  if  a  position  is  changed/ 
application  allowed);  (5)  that  fees 
(appeal  or  appeal  review)  be  refunded  if 
the  review  results  in  the  allowance  of 
the  application;  (6)  that  the  pre-brief 
review  involve  review  of  the  application 
by  more  than  one  person;  (7)  that  the 
pre-brief  review  also  determine  whether 
any  prima  facie  case  of  unpatentability 
has  been  overcome;  and  (8)  that  the 
appeal  process  should  be  revised  to 
model  the  German  Patent  Office. 
Response:  This  notice  does  not 
propose  changing  §  1.191  et  seq.  to 
provide  for  appeal  reviews.  The  Office 
intends  to  increase  the  use  of  the 
current  appeal  conference  procedures  as 
set  forth  in  section  1208  of  the  Manual 
of  Patent  Examining  Procedure  (7th  ed. 
1998)(MPEP). 

Reevaluating  the  Disclosure  Document 
Program  (Topic  20): 

The  Office  indicated  in  the  Advance 
Notice  that  it  was  reevaluating  the 
Disclosure  Document  Program  (DDP) 
because  this  program  has  been  the 
subject  of  numerous  abuses  by  so-called 
"invention  development  companies" 
resulting  in  complaints  from  individual 
inventors,  and  therefore  may  be 
detrimental  to  the  interests  of  its 
customers.  At  the  same  time,  the 
distinctly  different  provisional 
applications  provide  a  viable  alternate 
route  whereby,  for  the  basic  small  entity 
filing  fee  of  $75  (§  1.16{k)),  a  provisional 
application  may  be  filed  by  a  small 
entity.  A  provisional  application  does 
not  require  a  claim  in  compliance  with 
35  U.S.C.  112,  H  2,  or  an  inventor's  oath 
under  35  U.S.C.  115.  Although 
abandoned  after  one  year,  provisional 
applications  are  retained  by  the  Office 
for  at  least  twenty  years,  or  longer  if  it 
is  referenced  in  a  patent.  A  provisional 
application  is  considered  a  constructive 
reduction  to  practice  of  an  invention  as 
of  the  filing  date  accorded  the 
provisional  application  if  it  describes 
the  invention  in  sufficient  detail  to 
enable  a  person  of  ordinary  skill  in  the 
art  to  make  and  use  the  iavention  and 
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discloses  the  best  mode  known  by  the 
inventor  for  carrying  out  the  invention. 
Unlike  the  DDP,  a  provisional 
application  may  be  used  imder  the  Paris 
Convention  to  establish  a  priority  date 
for  foreign  filing.  In  other  words,  except 
for  adding  the  best  mode  requirement, 
the  disclosure  requirements  for  a 
provisional  application  are  identical  to 
the  disclosure  requirements  for  a 
Disclosure  Document  and  a  provisional 
application  provides  users  with  a  filing 
date  without  starting  the  patent  term 
period.  Thus,  almost  any  paper  filed 
today  as  a  proper  Disclosure  Docimient 
can  now  be  filed  as  a  provisional 
application  with  the  necessary  cover 
sheet. 

For  these  reasons,  the  Office  posed  in 
the  Advance  Notice  several  questions 
directed  to  whether  the  DDP  served  a 
useful  function.  Only  one  comment 
presented  evidence  of  a  single  instance 
where  a  disclosure  document  was  used 
in  conjunction  with  an  interference,  but 
this  person  was  an  extensive  user  of  the 
DDP  and  cautioned  that  independent 
inventors  fail  to  keep  records  of  the  date 
of  their  invention.  The  same  commenter 
suggested  that  if  the  attorney  signing  the 
provisional  application  could  also  claim 
small  entity  status  for  his  client,  this 
would  diminish  the  need  for  the  DDP: 
This  appears  likely  to  be  adopted  since, 
contemporaneously  with  this  proposal, 
under  Topic  1  (relating  to  the 
simplification  of  the  request  for  small 
entity  status],  it  is  being  proposed  that 
applicant  or  applicant's  attorney  may 
assert  entitlement  to  small  entity  status. 
This  proposal  will  make  it  easier  for 
both  attorneys  or  applicants  to  assert 
small  entity  status  when  filing 
provisional  applications.  See  discussion 
of  proposed  changes  to  §§  1.9, 1.27  and 
1.28  relating  to  small  entity°status  for 
further  details. 

Six  commenters  felt  that  the  program 
should  be  eliminated  because  there  is 
no  value  to  applicants  in  light  of  the 
provisional  application  procedure. 
Some  felt  that  the  program  creates  a 
dangerous  situation  in  that  applicants 
may  assimie  they  are  getting  some  type 
of  patent  protection  or  that  the  statutory 
bar  provision  in  35  U.S.C.  102(b)  has 
been  avoided.  One  commenter 
characterized  the  DDP  as  an  "imwitting 
vehicle  and  accomplice  for  fraud  and 
delusion  of  small  inventors  by  so-called 
"invention  development  companies",  or 
self-delusions  of  independent  inventors, 
who  have  been  mailing  thousands  of 
these  'Disclosure  Documents'  to  the 
PTO  *  *  *."  Another  commenter, 
however,  postulated  that  if  the  only 
difference  between  the  DDP  and 
provisional  applications  was  the  cost, 
then  the  cancellation  of  the  DDP  would 


only  result  in  the  abuse  of  the 
provisional  patent  applications  at  a 
higher  cost  to  imsuspecting  inventors. 

Four  commenters  confused  the  DDP 
with  defensive  publications  as  their 
responses  wrongfully  indicated  a  belief 
that  the  DDP  involved  publication  of  the 
disclosures.  One  commenter  suggested 
that  before  the  program  is  eliminated 
that  the  Office  should  engage  in  an 
educational  program  (with  a  survey)  to 
explain  the  questionable  value  of  the 
program  and  alternative  procediu^s 
available  to  the  public.  TTie  commenter 
further  stated  that  the  education 
program  should  focus  on  those 
individuals  who  use  the  DDP  and  could 
include  a  survey  of  those  individuals  to 
determine  the  benefit  to  the  public.  A 
second  commenter  supported  the 
concept  of  contacting  the  independent 
inventors.  At  least  one  other  comment 
suggested  that  elimination  might  be 
detrimental  to  individual  inventors. 

Response:  A  review  of  the  comments 
on  this  proposal  reveals  that  the 
independent  inventor  community 
submitted  only  a  few  of  the  responses. 
The  Ofiice  considers  it  inappropriate  to 
proceed  with  this  proposal  in  the 
absence  of  greater  input  from  the 
independent  inventor  commxuiity. 
Therefore,  this  notice  does  not  propose 
changes  to  the  rules  of  practice 
concerning  the  Disclosure  Dociunent 
Program.  The  Office  will  continue  to 
study  the  Disclosure  Dociiment  Program 
and  seek  greater  input  from  the 
independent  inventor  community  before 
any  further  action  is  taken.  In  this 
regard,  the  matter  will  be  referred  to  the 
Office  of  Independent  Inventor 
Programs,  headed  by  Director  Donald 
Grant  Kelly.  The  Office  of  Independent 
Inventor  Programs  was  established  on 
March  15,  1999.  Reporting  directly  to 
the  Commissioner,  this  new  office  was 
established  to  provide  assistance  to 
independent  inventors,  particularly  in 
terms  of  improved  communications, 
educational  outreach,  and  Office-based 
support.  In  addition,  the  Office  of 
Independent  Inventor  Programs  will 
work  to  establish  or  strengthen 
cooperative  efforts  with  the  Federal 
Trade  Commission,  the  Department  of 
Justice,  and  various  Bar  Associations  to 
address  the  growing  problem  of 
invention  development  company 
marketing  scams. 

Creating  a  Patent  and  Trademark  Office 
Review  Service  for  Applicant-Created 
Forms  (Topic  21) 

The  Office  indicated  that  it  was 
considering  establishing  a  new  service, 
under  which  the  Office  would  (for  a  fee) 
review  applicant-created  forms  intended 
to  be  used  for  futiire  correspondence  to 


the  Office.  After  the  review  is 
completed,  the  Office  would  provide  a 
written  report,  including  comments  and 
suggestions  (if  any),  but  the  Office 
would  not  formally  "approve"  any  form. 
If  a  (reviewed)  form  is  modified  in  view 
of  a  Office  written  report,  conunents 
and/or  suggestion,  the  revised  form 
could  be  resubmitted  to  the  Office  for  a 
follow  up  review  for  an  additional 
charge  (roughly  estimated  at 
approximately  $50).  After  a  form  has 
been  reviewed  and  revised,  as  may  be 
needed,  to  comply  with  the  Office's 
written  report,  it  would  be  acceptable 
for  the  form  to  indicate  if  it  is  a 
substitute  for  an  Office  form,  and  that  it 
has  been  "reviewed  by  the  Patent  and 
Trademark  Office." 

The  Office  received  few  comments  on 
this  proposal.  Of  those  comments 
received  on  this  proposal,  most 
supported  this  new  service.  The 
comments  included  the  following 
specific  concerns  and  suggestions:  (1) 
That  the  form  review  service  be  optional 
and  not  mandatory;  (2)  that  there  be  one 
fee  per  form,  regardless  of  the  number 
of  submissions  needed  to  have  the  form 
reviewed;  (3)  the  service  had  little  value 
unless  the  Office  would  be  willing  to 
approve  a  form;  and  (4)  the  time  has 
come  to  require  the  use  of  mandatory 
forms. 

Response:  The  Office  indicated  in  the 
Advance  Notice  that  this  new  service 
would  involve  significant  start-up  costs, 
and,  absent  positive  feedback  on  the 
matter,  the  Office  does  not  intend  to 
implement  this  new  service.  See 
Changes  to  Implement  the  Patent 
Business  Goals,  63  FR  at  53530, 1215 
Off.  Gaz.  Pat.  Office  at  117.  In  view  of 
the  limited  interest  shown  by  the 
comments  in  Ais  new  service,  the 
Office  has  decided  not  to  proceed  with 
the  proposal  to  provide  a  review  service 
for  applicant-created  forms. 

Discussion  of  Specific  Rules 

Title  37  of  the  Code  of  Federal 
Regulations,  Parts  1,  3,  5,  and  10,  are 
proposed  to  be  amended  as  follows: 

Parti 

Section  1.4:  Section  1.4(b)  is  proposed 
to  be  amended  to  refer  to  a  patent  or 
trademark  application,  patent  file, 
trademark  registration  file,  or  other 
proceeding,  rather  than  only  an 
application  file.  Section  1.4(b)  is  also 
proposed  to  be  amended  to  provide  that 
the  filing  of  duplicate  copies  of 
correspondence  in  a  patent  or  trademark 
application,  patent  file,  trademark 
registration  file,  or  other  proceeding 
should  be  avoided  (except  in  situations 
in  which  the  Office  requires  the  filing  of 
duplicate  copies),  and  that  the  Office 
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may  dispose  of  duplicate  copies  of 
correspondence  in  a  patent  or  trademark 
application,  patent  file,  trademark 
registration  file,  or  other  proceeding. 
Finally,  §  1.4(b)  and  §  1.4(c)  are  also 
proposed  to  be  amended  to  change 
"should"  to  "must"  because  the  Office 
needs  separate  copies  of  papers  directed 
to  two  or  more  files,  or  of  papers  dealing 
with  different  subjects. 

Section  1.6:  Section  1.6(d)(9)  is 
proposed  to  be  amended  to  delete  the 
reference  to  recorded  answers  under 
§  1.684(c),  as  §  1.684(c)  has  been 
removed  and  reserved. 

Section  1.9:  Section  1.9(f)  is  proposed 
to  be  amended  to  provide  the  definition 
of  who  can  qualify  to  pay  small  entity 
fees,  and  paragraphs  (c)  through  (e)  of 
§  1.9  are  proposed  to  be  removed  and 
reserved. 

Paragraph  (f)  of  §  1.9  is  proposed  to: 
(1)  Be  reformatted,  (2)  define  a  "person" 
to  include  inventors  and  also 
noninventors  holding  rights  in  the 
invention,  (3)  explain  that  qualification 
depends  on  whether  any  rights  in  the 
invention  were  transferred  and  to 
whom,  and  (4)  provide  that  a  license  by 
a  person  to  the  Government  imder 
certain  situations  does  not  bar 
entitlement  to  small  entity  status. 

Section  1.9  paragraph  (f)  is  proposed 
to  be  reformatted  to  place  the  subject 
matter  relating  to  definitions  of  small 
entities:  (1)  Persons,  (2)  small  business 
concerns;  and  (3)  nonprofit 
organizations,  in  one  paragraph  rather 
than  as  currently  in  paragraphs  (c) 
through  (e).  The  expression 
"independent  inventor"  of  ciuxent 
paragraph  (c)  is  proposed  to  be  replaced 
with  the  term  "person"  in  paragraph 
(f)(1)  (and  other  paragraphs  of  this 
section).  The  term  "person"  in 
paragraph  (f)  is  proposed  to  be  defined 
to  include  individuals  who  are 
inventors  and  also  individuals  who  are 
not  inventors  but  who  have  been 
transferred  some  right  or  rights  in  the 
invention.  This  would  clarify  that 
individuals  who  are  not  inventors  but 
who  have  rights  in  the  invention  are 
covered  by  the  provisions  of  §§  1.9  and 
1.27. 

Paragraphs  (f)(2}(i)  and  (f)(3)(i)  of  §  1.9 
are  proposed  to  be  added  to  clarify  that 
in  order  for  small  entity  businesses  and 
nonprofit  organizations  to  remain 
entitled  to  small  entity  status,  they  must 
not  in  some  manner  transfer  or  be  imder 
an  obligation  to  transfer  any  rights  in 
the  invention  to  any  parfy  that  would 
not  qualify  for  small  entify  status. 
Current  §  1.27  paragraphs  (b),  (f)(l)(iii), 
and  (f)(l)(iii)  make  clear  that  this  rights 
transfer  requirement  applies  to  all 
parties  (independent  inventors,  small 
businesses  and  nonprofit  organizations. 


respectively).  The  absence  of  this 
requirement  however,  from  current  §  1.9 
paragraphs  (d)  and  (e)  (small  business 
and  nonprofit  organization, 
respectively),  notwithstanding  its 
presence  in  §  1.9  paragraph  (c) 
(independent  inventor),  has  lead  to 
confusion  as  to  the  existence  of  such  a 
requirement  for  small  businesses  and 
nonprofit  organizations.  In  view  of  the 
appearance  of  the  rights  transfer 
requirement  in  §  1.9,  it  is  proposed  to  be 
removed  from  all  paragraphs  of  §  1.27. 

Paragraph  (f)(4)(i)  of§  1.9  is  proposed 
to  be  added  to  provide  a  new  exception 
relating  to  the  granting  of  a  license  to 
the  U.S.  Government  by  a  person,  that 
results  £rom  a  particular  rights 
determination.  Such  a  license  would  not 
bar  entitlement  to  small  entity  status. 
Similarly  paragraph  (f)(4)(ii)  of  §  1.9  is 
proposed  to  be  added  to  have 
transferred  to  it  (from  current  §  1.27 
paragraphs  (c)(2)  and  (d)(2))  the  current 
exceptions  relating  to  a  licence  to  a 
Federal  agency  by  a  small  business  or  a 
nonprofit  organization  resulting  from  a 
particular  funding  agreement.  Again, 
such  a  license  would  not  bar 
entitlement  to  small  entity  status. 

For  additional  proposed  changes  to 
small  entity  requirements  see  §§1.27 
and  1.28. 

Section  1.9(i)  is  proposed  to  be  added 
to  define  "national  security  classified." 
Section  1.9(i),  as  proposed,  defines 
"national  security  classified"  as  used  in 
37  CFR  Chapter  1  as  meaning 
"specifically  authorized  under  criteria 
established  by  an  Act  of  Congress  or 
Executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  or  foreign 
policy  and,  in  fact,  properly  classified 
pursuant  to  Act  of  Congress  or 
Executive  order." 

Section  1.12:  Section  1.12(c)(1)  is 
proposed  to  be  amended  to  change  the 
reference  to  the  fee  set  forth  in 
"§§  1.17(i)"  to  the  fee  set  forth  in 
"§  1.17(h)."  This  change  is  for 
consistency  with  the  changes  to 
§  1.17(h)  and  §  1.17(i).  See  discussion  of 
changes  to  §  1.17(h)  and  §  1.17(i). 

Section  1.14:  Section  1.14  is  proposed 
to  be  amended  to  make  it  easier  to 
understand.  Section  1.14  is  also 
proposed  to  be  amended  to  provide  that 
the  Office  will  no  longer  give  status 
information  or  access  in  certain 
situations  where  applicants  have  an 
expectation  of  confidentiality. 

Section  1.14(a)  is  proposed  to  be 
amended  to  define  "status  information" 
and  "access."  "Status  information"  is 
proposed  to  be  defined  as  information 
that  the  application  is  pending, 
abandoned,  or  patented,  as  well  as  the 
application  numeric  identifier.  An 
application's  niuneric  identifier  is  (a) 


the  application  number,  or  (b)  the  serial 
number  and  filing  date,  or  date  of  entry 
into  the  national  stage.  If  an 
international  application  has  not  been 
assigned  a  U.S.  application  number,  no 
such  application  number  can  be 
provided  by  the  Office. 

Section  1.14  as  proposed  would  also 
eliminate  the  provisions  making 
available  data  on  any  continuing  cases 
of  an  application  identified  in  a  patent. 
(The  provisions  of  oirrent  §  1.14(a)(l)(ii) 
are  proposed  to  be  deleted.) 

Section  1.14(b)  is  proposed  to  be 
amended  to  state  when  status 
information  may  be  supplied,  retaining 
the  reasons  set  forth  in  current 
§  1.14(a)(l)(i).  Section  1.14(b)(3)  is 
proposed  to  be  simplified  so  as  to 
indicate  that  status  information  will  be 
given  for  international  applications  in 
which  the  United  States  is  designated, 
even  if  that  application  has  not  yet 
entered  the  national  stage. 

Section  1.14(c)  is  proposed  to  be 
amended  to  contain  the  provisions  of 
'  current  §  1.14(a)(2). 

The  provisions  of  current 
§§  1.14(a)(3)(i),  l.l4(a)(3)(iv){C)  and 
1.14(a)(3)(iv)(D)  are  proposed  to  be 
deleted,  and  the  remaining  provisions  of 
§  1.14(a)(3)  are  proposed  to  be  separated 
into  §  1.14(d)  and  1.14(e). 

Section  1.14(d),  as  proposed, 
substantially  corresponds  to  current 
§  1.14(a)(3)(iii)  with  additional  text  fitjm 
current  §  1.14(e)(2).  Section  1.14(d),  as 
proposed,  states  that  an  applicant,  an 
attorney  or  agent  of  record,  or  an 
applicant's  assignee  may  have  access  to 
an  application  by  filing  a  power  to 
inspect.  In  addition,  §  1.14(d),  as 
proposed,  provides  that  if  an  executed 
oath  or  declaration  has  not  been  filed, 
a  registered  attorney  or  agent  named  in 
the  papers  filed  with  the  application 
may  have  access,  or  authorize  another 
person  to  have  access,  to  an  application 
by  filing  a  power  to  inspect.  The  form 
for  a  power  to  inspect  is  PTO/SB/67. 

Section  1.14(e),  as  proposed, 
substantially  corresponds  to  ciuxent 
§  1.14(a)(3)  and  states  that  any  person 
may  obtain  access  to  an  application  by 
submitting  a  request  for  access  if  certain 
conditions  apply.  Access  to 
international  phase  application  files  is 
governed  by  the  provisions  of  the  PCT 
and  not  by  §  1.14.  The  form  for  a  request 
for  access  to  an  abandoned  application 
is  PTO/SB/68.  Section  1.14(e)(1),  as 
proposed,  corresponds  to  current 
§1.14(a)(3)(ii).  Section  1.14(e)(2)(i) 
corresponds  to  current 
§1.14(a)(3)(iv)(A).  Section  1.14(e)(2)(u). 
as  proposed,  corresponds  to  current 
§1.14(a)(3)(iv)(B). 
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Current  §  1.14  (b).  (c).  (d),  (f).  and  (g) 
are  proposed  to  be  redesignated  §  1.14 
(f).  (g),  (h).  (i)  and  (j),  respectively. 

Current  §  1.14(e)  is  proposed  to  be 
redesignated  §  1.14(k)  and  to  be 
amended  to  explain  the  requirements  of 
a  petition  for  access  and  include  the 
provisions  of  current  §  1.14(e)(1). 
Ciurent  §  1.14(e)(2)  is  proposed  to  be 
moved  to  proposed  §  1.14(d). 

Section  1.14(k)  is  also  proposed  to 
indicate  that  the  OfBce  may  provide 
access  or  copies  of  an  application  if 
necessary  to  carry  out  an  Act  of 
Congress  or  if  warranted  by  other 
specid  circumstances.  The  Office  may, 
for  example,  provide  access  to,  or  copies 
of,  applications  to  another  federal 
government  agency,  such  as  a  law 
enforcement  agency,  whether  the  Office 
is  acting  on  its  own  initiative  or  in 
response  to  a  petition  from  the  other 
agency  when  access  is  needed  for  a 
criminal  investigation.  The  Office  may 
additionally  provide  access  or  copies 
without  requiring  the  other  federal 
agency  to  file  a  petition  including  a 
showing  that  access  to  the  application  is 
necessary  to  cany  out  an  Act  of 
Congress  or  that  special  circimistances 
exist  which  warrant  petitioner  being 
granted  access  to  the  application. 

Section  1. 1 7.- Section  1.17(h)  and 
§  1.1 7(i)  are  proposed  to  be  amended  to 
characterize  the  fee  set  forth  in  §  1.17(h) 
as  a  petition  fee,  and  the  fee  set  forth  in 
§  1.1 7(i)  as  a  processing  fee.  Section 
1.17(h)  is  proposed  to  be  amended  to 
list  only  those  matters  that  require  the 
exercise  of  judgment  or  discretion  in 
determining  whether  the  request/ 
petition  will  be  granted  or  denied  (e.g., 
1.47, 1.53. 1.182, 1.183, 1.313).  Section 
1.1 7(i)  is  proposed  to  be  amended  to  list 
those  matters  that  do  not  require  the 
exercise  of  judgment  or  discretion,  but 
which  are  routinely  granted  once  the 
applicant  has  complied  with  the  stated 
requirements  [e.g.,  1.41. 1.48\J.55). 
Thus,  the  Office  proposes  to  amend 
§  1.17(h)  and  §  1.17(i)  to  locate  matters 
requiring  a  petition  in  §  1.17(h),  and 
those  matters  that  do  not  require  a 
petition,  but  only  a  processing  fee,  in 
§  1.17(i).  Section  1.17(i)  is  also  proposed 
to  be  amended  to  provide  a  processing 
fee  for:  (1)  Filing  a  nonprovisional 
application  in  a  language  other  than 
English  (§  1.52(d)),  now  in  §  1.17(k);  and 
(2)  filing  an  oath  or  declaration  pursuant 
to  35  U.S.C.  371(c)(4)  naming  an 
inventive  entity  different  from  the 
inventive  entity  set  forth  in  the 
international  stage  (§  1.497(d)). 

Section  1.1 7(k)  is  proposed  to  be 
amended  to  provide  a  $200  fee  for 
processing  an  application  containing 
color  drawings  or  photographs. 


Section  1.17  (1)  and  (m)  are  proposed 
to  be  amended  for  clarity  and  to 
eliminate  unassociated  text. 

Section  1.1 7(q)  is  proposed  to  be 
amended  for  consistency  with  §  1.17(h) 
and  §  1.17(i),  as  the  matters  listed 
therein  apply  to  provisional 
applications. 

Section  1.1 7{t)  is  proposed  to  be 
added  to  provide  a  fee  for  filing  a 
request  for  expedited  examination 
under  §1.1 5 5(a). 

Section  1.19:  Section  1.19(a)  is 
proposed  to  be  amended  to  clarify  that 
the  fees  set  forth  in  §  1.19(a)(1)  do  not 
apply  to  patents  containing  a  color 
photograph  or  drawing,  that  the  fee  in 
§  1.19(a)(2)  appUes  to  plant  patents  in 
color,  and  that  the  fee  in  §  1.19(a)(3) 
applies  to  patents  (other  than  plant 
patents)  containing  a  color  drawing. 

Section  1.19(b)(2)  is  proposed  tol)e 
amended  to  provide  a  fee  of  $250  for  a 
certified  or  uncertified  copy  of  a  patent- 
related  file  wrapper  and  contents  of  400 
or  fewer  pages,  and  an  additional  fee  of 
$25  for  each  additional  100  pages  or 
portion  thereof.  Due  to  increases  in  the 
number  of  pages  in  the  contents  of 
patent,  patent  application,  and  patent- 
related  interference  files,  the  Office  is 
adjusting  the  fee  specified  in  §  1.19(b)(2) 
to  recover  its  cost  of  providing  copies  of 
these  files.  To  better  allocate  costs,  the 
Office  is  proposing  to  charge  a  "flat" 
rate  of  $250  for  a  copy  of  a  patent- 
related  file  wrapper  and  contents  of  400 
or  fewer  pages  (which  includes  most 
patent-related  files),  but  charge  an 
additional  fee  of  $25  for  each  additional 
100  pages  or  portion  thereof  to  make 
persons  requesting  copies  of  patent- 
related  files  having  contents  containing 
a  large  nimiber  of  pages  (e.g., 
interference  proceedings)  bear  the  cost 
of  making  copies  of  such  files.  Since  the 
Office  cannot  ascertain  the  exact 
number  of  pages  of  the  contents  of  a 
patent-related  file,  the  Office  expects  to 
determine  the  additional  fee  in 
proposed  §  1.19(b)(2)(ii)  by  estimating 
(e.g.,  by  measuring  file  thickness)  rather 
than  actually  counting  pages. 

Section  1.19(h)  is  proposed  to  be 
removed.  The  $25  fee  under  §  1.19(h)  for 
obtaining  a  corrected  or  duplicate  filing 
receipt  is  no  longer  necessary  as  the 
Office  is  now  performing  that  service 
without  charge.  ConsequenUy.  where  a 
filing  receipt  has  an  error  in  it. 
applicants  no  longer  need  to  provide  a 
showing  that  the  error  was  due  to  Office 
mistake  or  pay  a  $25  fee  for  the 
corrected  receipt.  See  Changes  In 
Practice  In  Supplying  Certified  Copies 
And  Filing  Receipts,  Notice,  1199  Off. 
Gaz.  Pat.  Office  38  (June  10, 1997). 

Section  1.22:  Section  1.22(b)  is 
proposed  to  be  amended  to  change 


"should"  to  "must"  because  the  Office 
needs  fees  to  be  submitted  in  such  a 
manner  that  it  is  clear  for  which 
piupose  the  fees  are  paid.  Section 
1.22(b)  is  also  proposed  to  be  amended 
to  provide  that  the  Office  may  return 
fees  that  are  not  itemized  as  required  by 
§  1.22(b),  and  that  the  provisions  of 
§  1.5(a)  do  not  apply  to  the  resubmission 
of  fees  returned  pursuant  to  §  1.22. 
Section  1.22(c)  is  proposed  to  be 
added  to  define,  based  upon  current 
Office  practice,  when  a  fee  is  considered 
paid.  Section  1.22(c)(l)(i)  is  proposed  to 
provide  that  a  fee  paid  by  an 
authorization  to  charge  such  fee  to  a 
deposit  accoimt  containing  sufficient 
funds  to  cover  the  applicable  fee 
amoimt  (§  1.25)  is  considered  paid  on 
the  date  the  paper  ior  which  the  fee  is 
payable  is  received  in  the  Office  (§  1.6), 
if  the  paper  including  the  deposit 
accoimt  charge  authorization  was  filed 
prior  to  or  concurrentiy  with  such 
paper.  Section  1.22(c)(l)(ii)  is  proposed 
to  provide  that  a  fee  paid  by  an 
authorization  to  charge  such  fee"to  a 
deposit  accoimt  containing  sufficient 
funds  to  cover  the  applicable  fee 
amount  (§  1.25)  is  considered  paid  on 
the  date  the  paper  including  the  deposit 
account  charge  authorization  is  received 
in  the  Office  (§  1.6),  if  the  deposit 
account  charge  authorization  is  filed 
after  the  filing  of  the  paper  for  which 
the  fee  is  payable.  The  provision  of 
§  1.22(c)(l)(u)  would  apply,  for 
example,  in  the  following  situation:  In 
reply  to  an  Office  action  setting  a  three- 
month  shortened  statutory  period  for 
reply,  a  p^er  is  filed  three  and  one-half 
months  after  the  mail  date  of  the  Office 
action  without  payment  of  the  fee  for  a 
one-month  extension  of  time. 
Thereafter,  the  applicant  discovers  the 
lack  of  pa)rment  and  files  a  second 
paper  including  an  authorization  to 
charge  the  appropriate  fee  for  any 
extension  of  time  required,  but  the 
second  paper  is  received  in  the  Office 
(§  1.6)  four  and  one-half  months  from 
the  mail  date  of  the  Office  action.  The 
fee  required  for  the  reply  to  the  Office 
action  to  be  timely  is  considered  paid 
when  the  second  paper  was  received 
(§1.6)  in  the  Office.  Section 
1.22(c)(l)(iii)  is  proposed  to  provide  that 
a  fee  paid  by  an  authorization  to  charge 
such  fee  to  a  deposit  account  containing 
sufficient  funds  to  cover  the  applicable 
fee  amount  (§  1.25)  is  considered  paid 
on  the  date  of  the  agreement,  if  the 
deposit  account  charge  authorization  is 
the  result  of  an  agreement  between  the 
applicant  and  an  Office  employee  as 
long  as  the  agreement  is  reduced  to  a 
writing.  That  is,  the  fee  is  considered 
paid  on  the  date  of  the  agreement  (e.g.. 
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the  date  of  the  interview),  and  the  date 
the  agreement  is  subsequently  reduced 
to  writing  {e.g.,  the  mail  date  of  the 
interview  summary)  is  not  relevant  to 
the  date  the  fee  is  considered  paid. 

Section  1.22(c)(2)  is  proposed  to 
provide  that  a  fee  paid  other  than  by  an 
authorization  to  charge  such  fee  to  a 
deposit  accoimt  is  considered  paid  on 
the  date  the  applicable  fee  amount  is 
received  in  the  Office  (§1.6).  Section 
1.22(c)(3)  is  proposed  to  provide  that 
the  applicable  fee  amount  is  determined 
by  the  fee  in  effect  on  the  date  such  fee 
is  paid  in  full.  When  fees  change  (due 
to  a  CPI  increase  under  35  U.S.C.  41(f) 
or  other  legislative  change),  the  Office 
generally  accords  fee  payments  the 
benefit  of  the  provisions  of  §  1.8  vis-a- 
vis the  applicable  fee  amount  even 
though  the  fee  is  not  considered  paid 
until  it  is  received  in  the  Office  (§  1.6). 
See  Revision  of  Patent  Fees  for  Fiscal 
Year  1999.  Final  Rule  Notice,  63  FR 
67578,  67578-79  (December  8, 1998). 
1217  Off.  Gaz.  Pat.  Office  148. 148 
(December  29, 1998).  This  treatment  of 
fee  payments  is  an  "exception"  to  the 
provisions  of  §  1.22(c)  as  proposed,  in 
that  such  fee  would  be  not  be  entitled 
to  any  benefit  imder  §  1.8  vis-a-vis  the 
applicable  fee  amoimt  but  for  the 
express  exception  provided  in  the  fee 
change  rulemaking.  Of  course,  a  fee  is 
considered  timely  if  the  fee  is  submitted 
to  the  Office  under  the  procedure  set 
forth  in  §  1.8(a)  (unless  excluded  imder 
§  1.8(a)(2)),  even  though  the  fee  is  not 
considered  paid  until  it  is  actually 
received  in  the  Office  (§1.6). 

Section  1.25:  Section  1.25(b)  is 
proposed  to  be  amended  to  provide  that 
an  authorization  to  charge  fees  imder 
§  1.16  in  an  application  submitted  under 
§  1.494  or  §  1.495  will  be  treated  as  an 
authorization  to  charge  fees  under 
§  1.492.  There  are  many  instances  in 
which  papers  filed  for  the  purpose  of 
entering  die  national  stage  imder  35 
U.S.C.  371  and  §  1.494  or  §  1.495 
include  an  authorization  to  charge  fees 
under  §  1.16  (rather  than  fees  under 
§  1.492).  In  such  instances,  the  Office 
treats  the  authorization  as  an 
authorization  to  charge  fees  under 
§  1.492  since:  (1)  Timely  payment  of  the 
appropriate  national  fee  under  §  1.492  is 
necessary  to  avoid  abandonment  of  the 
application  as  to  the  United  States;  and 
(2)  the  basic  filing  fee  under  §  1.16  is  not 
applicable  to  such  papers  or 
applications.  Therefore,  the  Office  is 
proposing  to  change  §  1.25(b)  to  place 
persons  filing  papers  to  enter  the 
national  stage  under  35  U.S.C.  371  and 
§  1.494  or  §  1.495  on  notice  as  to  how 
an  authorization  to  charge  fees  under 
§1.16  will  be  treated. 


Section  1.25(b)  is  also  proposed  to  be 
amended  to  provide  that  an 
authorization  to  charge  fees  set  forth  in 
§  1.18  to  a  deposit  account  is  subject  to 
the  provisions  of  §  1.311(b). 

Section  1.26:  The  Office  is  proposing 
to  amend  the  rules  of  practice  to  provide 
that  all  requests  for  refund  must  be  filed 
within  specified  time  periods.  The  rules 
of  practice  do  not  (other  than  in  the 
situation  in  which  a  request  for  refund 
is  based  upon  subsequent  entitlement  to 
small  entity  status)  set  any  time  period 
(other  than  "a  reasonable  time")  within 
which  a  request  for  refund  must  be 
filed.  In  the  absence  of  such  a  time 
period,  Office  fee  record  keeping 
systems  and  business  planning  must 
account  for  the  possibility  that  a  request 
for  refund  may  be  filed  at  any  time, 
including  many  years  after  payment  of 
the  fee  at  issue. 

It  is  a  severe  burden  on  the  Office  to 
treat  a  request  for  refund  filed  years 
after  pajrment  of  the  fee  at  issue.  Since 
Office  fee  record  keeping  systems 
change  over  time,  the  Office  must  check 
any  system  on  which  fees  for  the 
application,  patent  or  trademark 
registration  have  been  posted  to 
determine  what  fees  were  in  fact  paid. 
In  addition,  changes  in  fee  amounts, 
which  usually  occur  on  October  1  of 
each  year,  make  it  difficult  to  determine 
with  certainty  whether  a  fee  paid  years 
ago  was  the  correct  fee  at  the  time  and 
under  the  condition  it  was  paid. 

It  also  causes  business  planning 
problems  to  account  for  the  possibility 
that  a  request  for  refund  may  be  filed 
years  after  payment  of  the  fee  at  issue. 
Without  any  set  time  period  within 
which  a  request  for  refund  must  be 
filed,  the  Office  must  maintain  fee 
records,  in  any  automated  fee  record 
keeping  system  ever  used  by  the  Office, 
in  perpetuity.  Finally,  as  the  Office  can 
never  be  absolutely  certain  that  a 
submitted  fee  was  not  paid  by  mistake 
or  in  excess  of  that  required,  the  absence 
of  such  a  time  period  subjects  the  Office 
to  unending  and  uncertain  financial 
obligations. 

Accordingly,  the  Office  is  proposing 
to  amend  §  1.26  to  provide  non- 
extendable  time  periods  within  which 
any  request  for  refund  must  be  filed  to 
be  timely. 

Section  1.26(a)  is  proposed  to  be 
amended  by  dividing  its  first  sentence 
into  two  sentences.  Section  1.26(a)  is 
further  amended  for  consistency  with  35 
U.S.C.  42(d)  ("lt]he  Commissioner  may 
refund  a  fee  paid  by  mistake  or  any 
amount  paid  in  excess  of  that 
required").  Under  35  U.S.C.  42(d),  the 
Office  may  refund:  (1)  a  fee  p^d  when 
no  fee  is  required  (a  fee  paid  by 
mistake);  or  (2)  any  fee  paid  in  excess 


of  the  amount  of  fee  that  is  required.  See 
Ex  parte  Grady.  59  USPQ  276,  277 
(Comm'r  Pats.  1943)  (the  statutory 
authorization  for  the  refund  of  fees 
under  the  "by  mistake"  clause  is 
applicable  only  to  a  mistake  relating  to 
the  fee  payment).  In  the  situation  in 
which  an  applicant  or  patentee  takes  an 
action  "by  mistake"  (e.g..  files  an 
application  or  maintains  a  patent  in 
force  "by  mistake"),  the  submission  of 
fees  required  to  take  that  action  (e.g.,  a 
filing  fee  submitted  with  such 
application  or  a  maintenance  fee 
submitted  for  such  patent)  is  not  a  "fee 
paid  by  mistake"  within  the  meaning  of 
35  U.S.C.  42(d).  Section  1.26(a)  is  also 
proposed  to  be  amended  to  revise  the 
"change  of  purpose"  provisions  to  read  , 
"[a]  change  of  purpose  after  the 
payment  of  a  fee.  as  when  a  party 
desires  to  withdraw  a  patent  or 
trademark  filing  for  which  the  fee  was 
paid,  including  an  application,  an 
appeal,  or  a  request  for  an  oral  hearing, 
will  not  entitle  a  party  to  a  refund  of 
such  fee." 

Section  1.26(a)  is  also  proposed  to  be 
amended  to  change  the  sentence 
"[ajmounts  of  twenty-five  dollars  or  less 
will  not  be  returned  unless  specifically 
requested  within  a  reasonable  time,  nor 
will  the  payer  be  notified  of  such 
amount;  amounts  over  twenty-five 
dollars  may  be  returned  by  check  or,  if 
requested,  by  credit  to  a  deposit 
account"  to  "[t]he  Office  will  not  refund 
amounts  of  twenty-five  dollars  or  less 
unless  a  refund  is  specifically  requested, 
and  will  not  notify  the  payor  of  such 
amounts."  Except  as  discussed  below, 
the  Office  intends  to  continue  to  review 
submitted  fees  to  determine  that  they 
have  not  been  paid  by  mistake  or  in 
excess  of  that  required,  and  to  sua 
sponte  refund  fees  (of  amounts  over 
twenty-five  dollars)  determined  to  have 
been  paid  by  mistake  or  in  excess  of  that 
required.  Section  1.26(a),  however,  is 
proposed  M  be  amended  to  eliminate 
language  that  appears  to  obligate  the 
Office  to  sua  sponte  refund  fees  to  be 
consistent  with  the  provisions  of 
§  1.26(b)  which  requires  that  any  request 
for  refund  be  filed  within  a  specified 
time  period. 

Section  1.26(a)  is  also  proposed  to  be 
amended  to  facilitate  refunds  by 
electronic  funds  transfer.  Section 
31001(x)  of  the  Omnibus  Consolidated 
Rescissions  and  Appropriations  Act  of 
1996,  Pub.  L.  104-134, 110  Stat.  1321 
(1996)  (the  Debt  Collection 
Improvement  Act  of  1996),  amended  31 
U.S.C.  3332  to  require  that  all 
disbursements  by  Federal  agencies 
(subject  to  certain  exceptions  and 
waivers)  be  made  by  electronic  funds 
transfer.  The  Department  of  the 
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Treasury  has  implemented  this 
legislation  at  31  CFR  Part  208.  See 
Management  of  Federal  Agency 
Disbursements,  Final  Rule  Notice,  63  ITR 
51489  (September  25, 1998).  Thus, 
§  1.26(a)  is  proposed  to  be  amended  to 
enable  the  Office  to  obtain  the  banking 
information  necessary  for  making 
refunds  by  electronic  funds  transfer  in 
accordance  with  31  U.S.C.  3332  and  31 
CFR  Part  208. 

Specifically,  §  1.26(a)  is  also  proposed 
to  be  amended  such  that  if  a  party 
paying  a  fee  or  requesting  a  refund  does 
not  instruct  that  refunds  be  credited  to 
a  deposit  account,  the  Office  will 
attempt  to  make  any  refund  by 
electronic  funds  transfer.  If  such  party 
does  not  provide  the  banking 
information  necessary  for  making 
refunds  by  electronic  funds  transfer,  the 
Commissioner  may  either  require  such 
banking  information  or  use  the  banking 
information  on  the  pa)rment  instnmient 
to  make  a  refund.  This  provision  will 
authorize  the  Office  to:  (1)  Use  the 
banking  information  on  the  payment 
instnunent  [e.g.,  a  personal  check  is 
submitted  to  pay  the  fee)  when  making 
a  refund  due  to  an  excess  payment;  or 
(2)  require  such  banking  information  in 
other  situations  (e.g.,  a  refund  is 
requested  or  a  money  order  or  certified 
bank  check  is  submitted  containing  an 
excess  payment).  The  piupose  of  this 
proposed  change  to  §  1.26(a)  is  to 
encoxirage  parties  to  submit  the  banking 
information  necessary  for  making 
refunds  by  electronic  funds  transfer  (if 
not  on  the  payment  instrument)  up- 
front, and  not  to  add  a  step  (requiring 
such  banking  information)  to  the  refund 
process.  If  it  is  not  cost-effective  to 
require  the  banking  information 
necessary  for  making  refunds  by 
electronic  funds  transfer,  the  Office  may 
simply  issue  any  refund  by  treasury 
check.  See  31  CFR  208.4(f). 

Section  1.26(b)  is  proposed  to  be 
added  to  provide  that  any  request  for 
refund  must  be  filed  within  two  years 
from  the  date  the  fee  was  paid,  except 
as  otherwise  provided  in  §  1.26(b)  or  in 
§  1.28(a).  See  the  discussion  of  proposed 
§  1.22(c)  concerning  the  date  a  fee  is 
considered  paid. 

Section  1.26(b)  is  also  proposed  to 
provide  that  if  the  Office  charges  a 
deposit  accoimt  by  an  amoiuit  other 
than  an  amount  specifically  indicated  in 
an  authorization  (§  1.25(b)),  any  request 
for  refund  based  upon  such  charge  must 
be  filed  within  two  years  from  the  date 
of  the  deposit  accoxmt  statement 
indicating  such  charge,  and  that  such 
request  must  be  accompanied  by  a  copy 
of  that  deposit  accoiuit  statement.  This 
provision  of  §  1.26(b)  would  apply,  for 
example,  in  the  following  types  of 


situations:  (1)  A  deposit  account  is 
charged  for  an  extension  of  time  as  a 
result  of  there  being  a  prior  general 
authorization  in  the  application 
(§  1.136(a)(3)):  or  (2)  a  deposit  account 
is  charged  for  the  outstanding  balance  of 
a  fee  as  a  result  of  an  insufficient  fee 
being  submitted  with  an  authorization 
to  charge  the  deposit  accoimt  for  any 
additional  fees  that  are  due.  In  these 
situations,  the  party  providing  the 
authorization  is  not  in  a  position  to 
know  the  exact  amoimt  by  which  the 
deposit  accoimt  will  be  charged  until 
the  date  of  the  deposit  account 
statement  indicating  the  amount  of  the 
charge. 

Finally,  §  1.26(b)  is  proposed  to 
provide  that  the  time  periods  set  forth 
in  §  1.26(b)  are  not  extendable. 

Section  1.27:  The  Office  is 
considering  simplifying  applicant's 
request  for  small  entity  status  under 
§  1.27.  The  currently  used  small  entity 
statement  forms  are  proposed  to  be 
eliminated  as  they  would  no  longer  be 
needed.  Some  material  in  §  1.28  is 
proposed  to  be  reorganized  into  §  1.27. 

Small  entity  status  would  be 
established  at  any  time  by  a  simple 
assertion  of  entitlement  to  small  entity 
status.  The  currently  required 
statements,  which  include  a  fbrmalistic 
reference  to  §  1.9,  would  no  longer  be 
required.  Payment  of  an  exact  small 
entity  basic  filing  or  national  fee  would 
also  be  considered  an  assertion  of  small 
entity  status.  This  would  be  so  even  if 
the  wrong  exact  basic  filing  or  national 
fee  was  selected.  To  establish  small 
entity  status  after  payment  of  the  basic 
filing  fee  as  a  non-small  entity,  a  written 
assertion  of  small  entity  status  would  be 
required  to  be  submitted.  The  parties 
who  could  assert  small  entity  status 
would  be  liberalized  to  include  one  of 
several  inventors  or  a  partial  assignee. 

Other  clarifying  changes  are  proposed 
to  be  made  including  a  transfer  of 
material  into  §  1.27  from  §  1.28  drawn 
towards:  (1)  Assertions  in  related, 
continuing  and  reissue  applications;  (2) 
notification  of  loss  of  entitlement  to 
small  entity  status;  and  (3)  fraud  on  the 
Office  in  regard  to  establishing  small 
entity  status  or  pajong  small  entity  fees. 

While  there  would  be  no  change  in 
the  current  requirement  to  make  an 
investigation  in  order  to  determine 
entitlement  to  small  entity  status,  a 
recitation  would  be  added  noting  the 
need  for  a  determination  of  entiUement 
prior  to  an  assertion  of  status;  the  Office 
would  oidy  be  changing  the  ease  with 
which  small  entity  status  could  be 
claimed  once  it  has  been  determined 
that  a  claim  to  such  status  is 
appropriate. 


For  additional  proposed  changes  to 
small  entity  requirements  see  §§  1.9  and 
1.28. 


Problem  and  Background 

Section  1.27  currently  requires  that  a 
request  for  small  entity  status  be 
accompanied  by  submission  of  an 
appropriate  statement  that  the  party 
seeking  small  entity  status  qualifies  in 
accordance  with  §  1.9.  Either  a  reference 
to  §  1 .9  or  a  specific  statement  relating 
to  the  provisions  of  §  1.9  is  mandatory. 
For  a  small  business,  the  small  business 
must  either  state  that  exclusive  rights 
remain  with  the  small  business,  or  if 
not,  identify  the  party  to  which  some 
rights  have  been  transferred  so  that  the 
party  to  which  rights  have  been 
transferred  can  submit  its  own  small 
entity  statement  (current 
§  1.27(c)(l)(iii)).  This  can  lead  to  the 
submission  of  multiple  small  entity 
statements  for  each  request  for  small 
entity  status  where  rights  in  the 
invention  are  split.  The  request  for 
small  entity  status  and  reference/ 
statement  may  be  submitted  prior  to 
pa)ang,  or,  at  the  latest,  at  the  time  of 
paying,  any  small  entity  fee.  In  part,  to 
ensure  that  at  least  the  reference  to  §  1.9 
is  complied  with,  the  Office  has 
produced  four  types  of  small  entity 
statement  forms  (including  ones  for  the 
inventors,  small  businesses  and  non- 
profit organizations)  that  include  the 
required  reference  to  §  1.9  and  specific 
statements  as  to  exclusive  rights  in  the 
invention.  Where  an  application  has  not 
been  assigned  and  there  are  multiple 
inventors,  each  inventor  must  actually 
si^  a  small  entity  statement,  the 
execution  of  which  must  all  be 
coordinated  and  submitted  at  the  same 
time.  Similarly,  coordination  of 
execution  and  submission  of  statements 
is  needed  where  there  is  more  than  one 
assignee.  Additionally,  the  statement 
forms  relating  to  small  businesses  and 
non-profit  organizations  need  to  be 
signed  by  an  appropriate  official 
empowered  to  act  on  behalf  of  the  small 
business  or  non-profit  organization. 
Refunds  of  non-small  entity  fees  can 
only  be  obtained  if  a  refund  is 
specifically  requested  within  two 
months  of  the  payment  of  the  full  (non- 
small  entity)  fee  and  is  supported  by  all 
required  small  entity  statements.  See 
current  §  1.28(a)(1).  The  current  two- 
month  refund  window  under  §  1.28  is 
not  extendable. 

The  rigid  requirements  of  §§  1.27  and 
1.28  have  led  to  a  substantial  number  of 
problems.  Applicants,  particularly  pro 
se  applicants,  do  not  always  recognize 
that  a  particular  reference  to  §  1 .9  is 
required  in  their  request  to  establish 
small  entity  status.  They  believe  that  all 
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they  have  to  do  is  pay  the'  small  entity 
fee  and  state  that  they  are  a  small  entity. 
Further,  the  time  required  to  ascertain 
who  are  the  appropriate  officials  to  sign 
the  statement  and  to  have  the  statements 
(referring  to  §  1.9)  signed  and  collected 
(where  more  than  one  is  necessary), 
results,  in  many  instances,  in  having  to 
pay  the  higher  non-small  entity  fees  and 
then  seek  a  refund.  These  situations 
result  in:  (1)  Small  entity  applicants  also 
having  to  pay  additional  fees  {e.g., 
surcharges  and  extension(s)  of  time  fees 
for  the  delayed  submission  of  the  small 
entity  statement  form);  (2)  additional 
correspondence  with  the  office  to 
perfect  a  claim  for  small  entity  status; 
and  (3)  the  filing  of  petitions  with 
petition  fees  to  revive  abandoned 
applications.  This  increases  the 
pendency  of  the  prosecution  of  the 
application  in  the  Office  and,  in  some 
cases,  results  in  loss  of  patent  term.  For 
example,  under  current  procedures,  if  a 
pro  se  applicant  files  a  new  application 
with  small  entity  fees  but  without  a 
small  entity  statement,  the  office  mails 
a  notice  to  the  pro  se  applicant  requiring 
the  full  basic  filing  fee  of  a  non-small 
entity.  Even  if  the  applicant  timely  files 
a  small  entity  statement,  the  applicant 
must  still  timely  pay  the  small  entity 
surcharge  for  the  delayed  submission  of 
the  small  entity  statement  to  avoid 
abandonment  of  the  application.  A 
second  example  is  a  non-profit 
organization  paying  the  basic  filing  fee 
as  a  non-small  entity  because  of 
difficulty  in  obtaining  the  non-profit 
small  entity  statement  form  signed  by  an 
appropriate  official.  In  this  situation,  a 
refund  pursuant  to  §  1.26,  based  on 
establishing  status  as  a  small  entity,  may 
only  be  obtained  if  a  statement  under 
§  1.27  and  the  request  for  a  refund  of  the 
excess  amoimt  are  filed  within  the  non- 
extendable  two-month  period  from  the 
date  of  the  timely  payment  of  the  full 
fee.  A  third  example  is  an  application 
filed  without  the  basic  filing  fee  on 
behalf  of  a  small  business  by  a 
practitioner  who  includes  the  standard 
authorization  to  pay  additional  fees.  The 
Office  will  immediately  charge  the  non- 
small  entity  basic  filing  fee  without 
specific  notification  thereof  at  the  time 
of  the  charge.  By  the  time  the  deposit 
account  statement  is  received  and 
reviewed,  the  two-month  period  for 
refund  may  have  expired. 

Accordingly,  a  simpler  procedure  to 
establish  small  entity  status  would 
reduce  processing  time  within  the 
Office  (Patent  Business  Goal  1)  and 
would  be  a  tremendous  benefit  to  small 
entity  applicants  as  it  would  eliminate 
the  time-consuming  and  aggravating 
processing  requirements  that  are 


mandated  by  the  current  rules.  Thus, 
the  proposed  simplification  would  help 
small  entity  applicants  to  receive 
patents  sooner  with  fewer  expenditures 
in  fees  and  resources  and  the  office 
could  issue  the  patent  with  fewer 
resoiu-ces  (Patent  Business  Goals  4  and 
5). 

Assertion  as  to  Entitlement  to  Small 
Entity  Status;  Assertion  by  Writing 

The  Office  is  proposing  to  allow  small 
entity  status  to  be  established  by  the 
submission  of  a  simple  written  assertion 
of  entitlement  to  small  entity  status.  The 
current  formal  requirements  of  §  1.27, 
which  include  a  reference  to  either 
§  1.9,  or  to  the  exclusive  rights  in  the 
invention,  would  be  eliminated. 

The  written  assertion  would  not  be 
required  to  be  presented  in  any 
particular  form.  Written  assertions  of 
small  entity  status  or  references  to  small 
entity  fees  would  be  liberally 
interpreted  to  represent  the  required 
assertion.  The  written  assertion  could  be 
made  in  any  paper  filed  in  or  with  the 
application  and  need  be  no  more  than 
a  simple  sentence  or  a  box  checked  on 
an  application  transmittal  letter  or  reply 
cover  sheet.  It  is  the  intent  of  the  Office 
to  modify  its  application  transmittal 
forms  to  provide  for  such  a  check  box. 
Accordingly,  small  entity  status  could 
be  established  without  submission  of 
any  of  the  current  small  entity  statement 
forms  (PTO/SB/09-12)  that  embody  and 
comply  with  the  current  requirements'  of 
§  1.27  and  which  are  now  used  to 
establish  small  entity  status. 

Assertion  by  Payment  of  Small  Entity 
Basic  Filing  or  National  Fee 

The  payment  of  an  exact  small  entity 
basic  filing  or  national  fee  will  also  be 
considered  to  be  a  sufficient  assertion  of 
entitlement  to  small  entity  status.  An 
applicant  filing  a  patent  application  and 
paying  an  exact  small  entity  basic  filing 
or  national  fee  woidd  automatically 
establish  small  entity  status  for  the 
application  even  without  any  further 
written  assertion  of  small  entity  status. 
This  is  so  even  if  an  applicant  were  to 
inadvertently  select  the  wrong  type  of 
small  entity  basic  filing  or  national  fee 
for  the  application  being  filed.  If  small 
entity  status  was  not  established  when 
the  basic  filing  fee  was  paid,  such  as  by 
payment  of  a  large  entity  basic  filing  or 
national  fee,  a  later  claim  to  small  entity 
status  would  require  a  written  assertion. 
Payment  of  a  small  entity  fee  other  than 
a  small  entity  basic  filing  or  national  fee 
(e.g.,  extension  of  time,  or  issue  fee) 
without  inclusion  of  a  written  assertion 
would  not  be  sufficient. 

Even  though  applicants  can  assert 
small  entity  status  by  payment  of  an 


exact  small  entity  basic  filing  or 
national  fee,  the  Office  strongly 
encourages  applicants  to  file  a  written 
assertion  of  small  entity  status.  A 
written  assertion  would  guarantee  the 
applicant  that  the  application  will  have 
small  entity  status  even  if  applicant  fails 
to  pay  the  exact  small  entity  basic  filing 
or  national  fee.  The  limited  provision 
providing  for  small  entity  status  by 
pajrment  of  an  exact  small  entity  basic 
filing  or  national  fee  is  only  intended  to 
act  as  a  safety  net  to  avoid  possible 
financial  loss  to  inventors  or  small 
businesses  that  can  qualify  for  small 
entity  status. 

Caution:  Even  though  small  entity 
status  would  be  accorded  where  the 
wrong  type  of  small  entity  basic  filing 
fee  or  national  fee  were  selected  but  the 
exact  amount  of  the  fee  were  paid, 
applicant  would  still  need  to  pay  the 
correct  small  entity  amoimt  for  ihe  basic 
filing  or  national  fee  where  selection  of 
the  wrong  type  of  fee  results  in  a 
deficiency.  While  an  accompanying 
general  authorization  to  charge  any  ° 
additional  fees  would  suffice  to  pay  the 
balance  due  of  the  proper  small  entity 
basic  filing  or  national  fee.  specific 
authorizations  to  charge  fees  imder  § 
1.17  or  extension  of  time  fees  would  not 
suffice  to  pay  any  balance  due  of  the 
proper  small  entity  basic  filing  or 
national  fee  because  they  do  not 
actually  authorize  payment  of  small 
entity  amounts. 

Examples:  Applications  under  35 
U.S.C.  1  /l :  If  an  applicant  were  to  file 
a  utility  application  imder  35  U.S.C.  Ill 
yet  only  pay  the  exact  small  entity 
amoimt  for  a  design  application 
(currenUy  the  smadl  entity  filing  fees  for 
utility  and  design  applications  are  $380 
and  $155,  respectively),  small  entity 
status  for  the  utility  application  would 
be  accorded.  See  the  following 
examples: 

(1)  Where  the  utility  application  was  filed 
inadvertently  with  the  exact  small  entity 
basic  filing  fee  for  a  design  application  rather 
than  for  a  utility  application  and  an 
authorization  to  charge  the  filing  fee  was  not 
present,  the  Office  would  accord  small  entity 
status  and  mail  a  Notice  to  File  Missing  Parts 
of  Application,  requiring  the  $225  di^rence 
between  the  small  entity  utility  application 
filing  fee  owed  and  the  small  entity  design 
application  filing  fee  actually  paid  plus  a 
small  entity  surcharge  (of  $65)  for  the  late 
submission  of  the  correct  filing  fee. 

(2)  Where  the  utility  application  was  filed 
without  any  filing  fee  but  the  $155  exact 
small  entity  filing  fee  for  a  design  application 
was  inadvertently  paid  in  response  to  a 
Notice  to  File  Missing  Parts  of  Application, 
small  entity  status  would  be  established  even 
though  the  correct  small  entity  filing  fee  for 

a  utility  application  was  not  hilly  paid. 
While  the  Office  will  notify  applicant  of  the 
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remaining  amount  due,  the  period  for  reply 
to  pay  the  correct  small  entity  utility  basic 
filing  fee  would,  however,  continue  to  run. 
Small  entity  extensions  of  time  under 
§  1.136(a)  would  be  needed  for  the  later 
submission  of  the  $225  difference  between 
the  $380  small  entity  utility  basic  filing  fee 
owed  and  the  $155  small  entity  design  tiling 
fee  inadvertently  paid.  If  there  was  an 
authorization  to  charge  a  deposit  account  in 
the  response  to  the  Notice,  the  $225 
difference  would  have  been  cheirged  along 
with  the  small  entity  $65  surcharge  and  the 
period  for  response  to  the  Notice  to  File 
Missing  Parts  of  Application  would  not 
continue  to  run. 

Applications  entering  that  national 
stage  under  35  U.S.C.  571  .Section 
1.492(a)  sets  forth  five  (5)  different  basic 
national  fee  amounts  which  apply  to 
different  situations.  If  an  applicant  pays 
a  basic  national  fee  which  is  the  exact 
small  entity  amount  for  one  of  the  fees 
set  forth  in  §  1.492(a),  but  not  the 
particular  fee  which  applies  to  that 
application,  the  applicant  will  be 
considered  to  have  made  an  assertion  of 
small  entity  status.  This  is  true  whether 
the  fee  paid  is  higher  or  lower  than  the 
actual  fee  required.  See  the  following 
examples. 

(1)  An  applicant  pays  $485  (the  small 
entity  amount  due  under  §  1.492(a)(3),  where 
the  United  States  was  neither  the 
International  Searching  Authority  (ISA)  nor 
the  International  Preliminary  Examining 
Authority  (IPEA)  and  the  search  report  was 
not  prepared  by  the  European  Patent  Office 
(EPO)  or  Japanese  Patent  Office  (JPO))  when 
in  fact  the  required  small  entity  fee  is  $420 
under  §  1.492(a)(5),  because  the  JPO  or  EPO 
prepared  the  search  report.  The  applicant 
will  be  considered  to  have  made  the  assertion 
of  small  entity  status.  The  office  will  apply 
$420  to  the  payment  of  the  basic  national  fee 
and  refund  the  overpayment  of  $65. 

(2)  An  applicant  pays  $420  (the  small 
entity  fee  due  under  §  1.492(a)(5)  where  the 
search  report  was  prepared  by  the  EPO  or 
JPO).  In  fact,  the  search  report  was  prepared 
by  the  Australian  Patent  Office  and  no 
preliminary  examination  fee  was  paid  to  the 
Patent  and  Trademark  Office.  Thus,  the 
required  small  entity  fee  is  $485  imder 

§  1.492(a)(3).  The  applicant  will  be 
considered  to  have  made  the  assertion  of 
small  entity  status.  If  the  applicant  has 
authorized  payment  of  fee  deficiencies  to  a 
deposit  account,  the  Office  will  charge  the 
$65  to  the  deposit  account  and  apply  it  and 
the  $420  to  the  basic  national  fee.  If  there  is 
no  authorization  or  there  are  insufficient  fees 
in  the  deposit  account,  the  basic  national  fee 
payment  is  insufficient.  If  the  balance  is  not 
provided  before  20  or  30  months  from  the 
priority  date  has  expired,  the  application  is 
abandoned. 

If  payment  is  attempted  to  be  made  of 
the  proper  type  of  basic  filing  or 
national  fee,  but  it  is  not  the  exact  small 
entity  fee  required  (an  incorrect  fee 
amoimt  is  supplied)  and  a  written 
assertion  of  small  entity  status  is  not 


present,  small  entity  status  would  not  be 
accorded.  The  Office  would  mail  a 
notice  of  insufficient  basic  filing  or 
national  fee  with  a  surcharge  due  as  in 
ciuxent  practice  if  an  authorization  to 
charge  the  basic  filing  or  national  fee 
were  not  present.  The  Office  would  not 
consider  a  basic  filing  or  national  fee 
submitted  in  an  amoimt  above  the 
correct  fee  amoimt,  but  below  the  non- 
small  entity  fee  amoimt,  as  a  request  to 
establish  small  entity  status  unless  an 
additional  written  assertion  is  also 
present.  Of  course,  the  submission  of  a 
basic  filing  or  national  fee  below  the 
correct  fee  amount  would  not  serve  to 
establish  small  entity  status. 

Where  an  application  is  originally 
filed  by  a  party,  who  is  in  fact  a  small 
entity,  with  an  authorization  to  charge 
fees  (including  basic  filing  or  national 
fees)  and  there  is  no  indication 
(assertion)  of  entitlement  to  small  entity 
status  present,  that  authorization  would 
not  be  sufficient  to  establish  small  entity 
status  unless  the  authorization  was 
specifically  directed  to  small  entity 
basic  filing  or  national  fees.  The  general 
authorization  to  charge  fees  would 
continue  to  be  acted  upon  immediately 
and  the  full  (not  small  entity)  basic 
filing  or  national  fees  would  be  charged 
with  applicant  having  three  months  to 
request  a  refund  by  asserting 
entitlement  to  small  entity  status.  This 
would  be  so  even  if  the  application  were 
a  continuing  application  where  small 
entity  status  had  been  established  in  the 
prior  application. 

Parties  Who  Could  Assert  Entitlement  to 
Small  Entity  Status  by  Writing 

The  parties  who  could  submit  a 
written  assertion  of  entitlement  to  small 
entity  status  would  be  any  party 
permitted  by  Office  regulations, 
§  1.33(b),  to  file  a  paper  in  an 
application.  This  eliminates  the 
additional  requirement  of  obtaining  the 
signature  of  an  appropriate  party  other 
than  the  party  prosecuting  the 
application.  By  way  of  example,  in  the 
case  of  three  pro  se  inventors  for  a 
particular  application,  the  three 
inventors  upon  filing  the  application 
could  submit  a  written  assertion  of 
entitlement  to  small  entity  status  and 
thereby  establish  small  entity  status  for 
the  application.  For  small  business 
concerns  and  non-profit  organizations, 
the  practitioner  could  supply  the 
assertion  rather  than  the  current 
requirement  for  an  appropriate  official 
of  the  organization  to  execute  a  small 
entity  statement  form.  In  addition,  a 
written  assertion  of  entitlement  to  small 
entity  status  would  be  able  to  be  made 
by  one  of  several  inventors  or  a  partial 
assignee.  Current  practice  does  not 


require  an  assignee  asserting  smaU 
entity  status  to  submit  a  §  3.73(b) 
certification,  and  such  certifications 
would  not  be  required  under  the 
proposed  revision  either  for  partial 
assignees  or  for  an  assignee  of  the  entire 
right,  title,  and  interest. 

Parties  who  Could  Assert  Entitlement  to 
Small  Entity  Status  by  Payment  of  Basic 
Filing  or  National  Fee 

Where  small  entity  status  is  sought  by 
way  of  payment  of  the  basic  filing  or 
national  fee,  any  party  may  submit 
payment,  such  as  by  check,  and  small 
entity  status  would  be  accorded. 

Inventors  Asserting  Small  Entity  Status 

Any  inventor  would  be  permitted  to 
submit  a  written  assertion  of  small 
entity  status,  including  inventors  who 
are  not  officially  named  of  record  until 
an  executed  oath/declaration  is 
submitted.  See  §  1.41(a)(1).  Where  an 
application  is  filed  without  an  executed 
oath/declaration  pursuant  to  §  1.53(f), 
the  Office  will  accept  the  written 
assertion  of  an  individual  who  has 
merely  been  identified  as  an  inventor  on 
filing  of  the  application  {e.g., 
application  transmittal  letter)  as 
opposed  to  being  named  as  an  inventor. 
Sections  1.4(d)(2)  and  10.18(b)  are  seen 
as  sufficient  basis  to  permit  any 
individual  to  provide  a  written  assertion 
so  long  as  the  individual  identifies 
himself  or  herself  as  an  inventor.  Where 
a  §  1.63  oath  or  declaration  is  later  filed, 
any  original  written  assertion  as  to  small 
entity  status  will  remain  unless  changed 
by  an  appropriate  party  under 
§  1.27(f)(2).  Where  a  later  filed  §  1.63 
oath  or  declaration  sets  forth  an 
incentive  entity  that  does  not  include 
the  person  who  initially  was  identified 
as  an  inventor  and  who  asserted  small 
entity  status,  small  entity  status  will 
also  remain.  Where  small  entity  status  is 
asserted  by  payment  of  the  small  entity 
basic  filing,  or  national  fee  any  party 
may  submit  such  fee,  including  an 
inventor  who  was  not  identified  in  the 
application  transmittal  letter,  or  a  third 
party. 

Caution:  The  fact  that  certain  parties 
can  execute  a  written  assertion  of 
entitlement  to  small  entity  status,  such 
as  one  of  several  inventors,  or  a  partial 
assignee,  does  not  entitle  that  written 
assertion  to  be  entered  in  the  Official 
file  record  and  become  an  effective 
paper  unless  the  person  submitting  the 
paper  is  authorized  to  do  so  under 
§  1.33(b).  In  other  words,  the  fact  that 
one  of  several  inventors  can  sign  a 
written  assertion  of  entitlement  to  small 
entity  status  does  not  also  imply  that  the 
same  inventor  can  submit  the  paper  to 
the  Office  and  have  it  entered  of  record. 
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The  written  assertion,  even  though 
effective  once  entered  in  the  Official  file 
record,  must  still  be  submitted  by  a 
party  entitled  to  file  a  paper  imder 
§  1.33(b).  Payment  of  the  small  entity 
basic  filing  or  national  stage  fee  would 
not  be  subject  to  such  submission 
requirement  and  any  payment  thereof 
would  be  accepted  and  treated  as  an 
effective  assertion  of  small  entity  status. 

Policy  Considerations 

Office  policy  and  procedures  already 
permit  establishment  of  small  entity 
status  in  certain  applications  through 
simplified  procediu^s.  For  example, 
small  entity  status  may  be  established  in 
a  continuing  or  reissue  application 
simply  by  payment  of  the  small  entity 
basic  filing  fee  if  the  prior 
application/patent  had  small  entity 
status.  See  current  §  1.28(a)(2).  The 
instant  concept  of  payment  of  the  small 
entity  basic  statutory  filing  fee  to 
establish  small  entity  status  in  a  new 
application  is  merely  a  logical  extension 
of  that  practice. 

There  may  be  some  concern  that 
elimination  of  the  small  entity  statement 
forms  will  result  in  applicants  who  are 
not  actually  entitled  to  small  entity 
status  requesting  such  status.  On 
balance,  it  seems  that  more  errors  occur 
where  small  entity  applicants  who  are 
entitled  to  such  status  nm  afoul  of 
procedural  hurdles  created  by  the 
requirements  of  §  1.27  than  the 
requirements  help  to  prevent  status 
claims  for  those  who  are  not  in  fact 
entitled  to  such  status. 

Continued  Obligations  for  Thorough 
Investigation  of  Small  Entity  Status 

Applicants  should  not  confuse  the 
feet  that  the  Office  is  making  it  easier  to 
qualify  for  small  entity  status  with  the 
need  to  do  a  complete  and  thorough 
investigation  before  an  assertion  is  made 
that  they  do,  in  fact,  qualify  for  small 
entity  status.  It  should  be  clearly 
understood  that,  even  though  it  would 
be  much  easier  to  assert  and  thereby 
establish  small  entity  status,  applicants 
would  continue  to  need  to  make  a  full 
and  complete  investigation  of  all  facts 
and  circumstances  before  making  a 
determination  of  actual  entitlement  to 
small  entity  status.  Where  entitlement  to 
small  entity  status  is  uncertain  it  should 
not  be  claimed.  See  MPEP  509.03.  The 
assertion  of  small  entity  status  (even  by 
mere  payment  of  the  exact  small  entity 
basic  filing  fee)  is  not  appropriate  until 
such  an  investigation  has  been 
completed.  Thus,  in  the  previous 
example  of  the  three  pro  se  inventors, 
before  one  of  the  inventors  could  pay 
the  small  entity  basic  filing  or  national 
fee  to  establish  small  entity  status,  the 


single  inventor  asserting  entitlement  to 
small  entity  status  woiild  need  to  check 
with  the  other  two  inventors  to 
determine  whether  small  entity  status 
was  appropriate. 

The  intent  of  §  1.27  is  that  the  person 
making  the  assertion  of  entitlement  to 
small  entity  status  is  the  person  in  a 
position  to  know  the  facts  about 
whether  or  not  status  as  a  small  entity 
can  be  properly  established.  That 
person,  thus,  has  a  duty  to  investigate 
the  circumstances  surrounding 
entitlement  to  small  entity  status  to  the 
fullest  extent.  Therefore,  while  the 
Office  is  interested  in  making  it  easier 
to  claim  small  entity  status,  it  is 
important  to  note  that  small  entity 
status  must  not  be  claimed  unless  the 
person  or  persons  can  unequivocally 
make  the  required  self-certification. 
Section  1.27(g)  would  recite  ciurent 
provisions  in  §  1.28(d)(1)  and  (2) 
relating  to  fraud  practiced  on  the  Office. 

Consistent  with  §  1.4(d)(2),  the 
payment  of  a  small  entity  basic  filing  or 
national  fee,  would  constitute  a 
certffication  under  §  10.18(b).  Thus,  a 
simple  payment  of  the  small  entity  basic 
filing  or  national  fee,  without  a  specific 
written  assertion,  will  activate  the 
provisions  of  §  1.4(d)(2)  and,  by  that, 
invoke  the  self-certification  requirement 
set  forth  in  §  10.18(b),  regardless  of 
whether  the  party  is  a  practitioner  or 
non-practitioner. 

Clarification  of  Need  for  Investigation 

Section  1.27  is  proposed  to  be 
clarified  (paragraph  (e))  by  explicitly 
providing  that  a  determination  "should" 
be  made  of  entitlement  to  small  entity 
status  according  to  the  requirement  set 
forth  in  §  1.9  prior  to  asserting  small 
entity  status.  The  need  for  such  a 
determination  of  entitlement  to  small 
entity  status  prior  to  assertion  of  small 
entity  status  is  set  forth  in  terms  of  that 
there  "should"  be  such  a  determination, 
rather  than  there  "must"  be  such  a 
determination.  In  view  of  the  ease  with 
which  small  entity  status  would  now  be 
obtainable,  it  is  deemed  advisable  to 
provide  an  explicit  direction  that  a 
determination  of  entitlement  to  small 
entity  status  pvu-suant  to  §  1.9  be  made 
before  its  assertion.  Consideration  was 
given  to  making  the  need  for  a 
determination  a  requirement  rather  than 
advisory;  however,  the  decision  was 
made  to  make  it  advisory,  particularly 
in  view  of  the  following  possible 
scenario:  One  of  three  inventors  submits 
a  written  assertion  of  entitlement  to 
small  entity  status  without  making  any 
determination  of  entitlement  to  such 
status,  such  as  by  checking  with  the 
other  two  inventors  to  see  if  they  have 
assigned  any  rights  in  the  invention. 


Small  entity  status  was  proper  at  the 
time  asserted  notwithstanding  the  lack 
of  a  proper  determination.  If  Oie 
determination  is  set  forth  as  a 
requirement  ("must"),  the  lack  of  such 
a  determination  might  act  to  cause  an 
unduly  harsh  result  where  small  entity 
status  was  in  fact  appropriate  and  the 
failure  to  check  prior  to  assertion  was 
innocent.  It  is  recognized  that  the  use  of 
"should"  may  cause  concern  that  a 
cavalier  approach  to  asserting 
entitlement  to  small  entity  status  may  be 
taken  by  encouraging  some  who  are 
asserting  status  not  to  make  a  complete 
determination  as  the  determination  is 
not  set  forth  as  being  mandatory.  On 
balance,  it  is  thought  that  the  use  of 
"should"  would  lead  to  more  equitable 
results.  The  danger  of  encouraging  the 
assertion  of  small  entity  status  without 
a  prior  determination  as  to  qualification 
for  small  entity  status  is  thought  to  be 
small,  because,  should  status  tiun  out  to 
be  improper,  the  lack  of  a  pnor 
determination  may  result  in  a  failure  to 
meet  the  lack  of  deceptive  intent 
requirements  imder  §  1.27(g)  or 
§  1.28(c).  The  Office  has  noted  that  any 
attempt  to  improperly  establish  status  as 
a  small  entity  will  be  viewed  as  a 
serious  matter.  See  MPEP  509.03. 

Removal  of  Status 

Section  1.27  is  also  proposed  to  be 
clarified  (paragraph  (f)(2))  that  once 
small  entity  status  is  established  in  an 
application,  any  change  in  status  from 
small  to  large,  would  also  require  a 
specific  written  assertion  to  that  extent, 
rather  than  only  payment  of  a  large 
entity  fee,  similar  to  current  practice. 
For  example,  when  paying  the  issue  fee 
in  an  application  that  has  previously 
been  accorded  small  entity  status  and 
the  required  new  determination  of 
continued  entitlement  to  small  entity 
status  reveals  that  status  has  been  lost, 
applicant  should  not  just  simply  pay  the 
large  issue  fee  or  cross  out  the  recitation 
of  small  entity  status  on  the  returned 
copy  of  the  notice  of  allowance  (PTOL- 
85(b)),  but  submit  a  separate  paper 
requesting  removal  of  small  entity  status 
pursuant  to  proposed  §  1.27(f)(2). 

Correction  of  any  inadvertent  and 
incorrect  establishment  of  small  entity 
status  would  be  by  way  of  a  paper  under 
proposed  §  1.28(c)  as  in  current  practice. 

Response  to  Comments 

Many  comments  supported  the 
proposal  without  qualification.  Only 
two,  however,  explicitly  mentioned  the 
payment  option  for  obtaining  small 
entity  status  with  one  recognizing  that 
any  error  is  now  easier  to  correct  imder 
§  1.28(c).  Others  would  eliminate  the 
possibility  of  obtaining  small  entity 
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status  based  on  pajonent  of  the  exact 
small  entity  basic  filing  (or  national  fee) 
due  to  possible  error  in  paying  an 
unintended  small  entity  basic  filing  (or 
national  fee)  and  being  accorded  an 
unwanted  small  entity  status.  There  was 
only  one  toteil  opposition  to  the 
proposal  as  a  "bad"  idea. 

Comment:  Severed  comments 
supported  the  proposal  as  a  positive 
change  that  is  both  helpful  to  applicants 
and  attorneys  and  one  that  will  reduce 
the  cost  of  establishing  small  entity 
status,  particularly  where  there  are 
multiple  forms  required  due  to  joint 
ownership  or  licensing  of  multiple 
rights.  It  was  noted  that  the  proposal 
eliminates  the  time-consuming 
requirement  for  obtaining  a  signature  of 
a  person,  such  as  an  officer  of  the 
company,  who  may  not  have  been 
involved  in  the  application  drafting 
process.  It  was  also  stated  that  the  need 
to  withhold  the  filing  fee  on  filing  an 
original  application  would  be 
eliminated  where  the  current  small 
entity  statement  caimot  be  signed  in 
time. 

Response:  The  comments  were 
adopted.  The  proposal  from  the 
Advance  Notice  is  being  carried  forward 
in  the  instant  notice.  The  particular 
parties  who  may  assert  entiUement  to 
small  entity  status  is  being  further 
liberalized  over  the  Advance  Notice  to 
include  only  one  of  the  inventors  or  a 
partial  assignee. 

Comment:  One  individual  opposed 
the  proposal  because  the  submission  of 
a  paper  is  the  only  effective  way  an 
attorney  can  be  certain  that  a  client  is 
complying  with  the  requirements  for 
small  entity  status.  Eliminating  the  form 
removes  the  incentive  of  the  client  to 
provide  the  attorney  with  needed 
information,  particularly  with  respect  to 
foreign  clients. 

Response:  A  copy  of  §§  1.9  and  1.27 
can  be  supplied  to  a  client  as  easily  as 
the  form  and  should  be  just  as  effective 
with  foreign  clients.  It  is  not  seen  that 
the  requirement  of  signing  the  form 
would  be  a  more  certain  means  that 
compliance  exists  than  if  the  client 
woidd  have  to  state  to  the  attorney, 
either  orally  or  in  a  letter,  that  the  client 
complies  with  the  requirements  for 
asserting  entitiement  to  small  entity 
status.  The  form  itself  does  not  provide 
the  underlying  factual  basis  for 
entitiement  to  small  entity  status.  It 
merely  recites  the  requirement  of  §  r.9 
and  that  the  party  executing  it  seeks 
small  entity  status.  The  attorney  is  not 
now  required  to  confirm  that  a  client  is 
in  compliance  once  the  form  is  signed 
by  the  client  and  woidd  not  be  required 
to  make  such  confirmation  under  the 
proposal.  It  would  continue  to  be  up  to 


the  client  to  determine  whether  it 
wishes  to  assume  whatever  risk  there 
may  be  should  it  decide  to  do  the  small 
entity  determination  by  itself  rather 
than  rely  on  the  attorney  for  aid. 

Comment:  A  few  comments  would 
eliminate  the  option  of  asserting  small 
entity  status  by  payment  of  the  basic 
filing  (or  national  fee)  due  to  possible 
errors  in  fee  pajonents  thereby  obtaining 
imwanted  small  entity  status.  One 
comment  recognized  that  the  Office's 
adoption  in  the  last  rulemaking  of  a 
straightforward  approach  to  correction 
under  §  1.28(c)  would  make  correction 
of  improper  status  for  good  faith  errors 
a  simple  procedure. 

Response:  The  comment  seeking 
elimination  of  the  payment  option  is  not 
adopted.  The  comment  noting  the 
previous  easing  of  correction  for  good 
faith  errors  so  that  the  possibility  of 
inadvertent  errors  should  not  be  a  bar  to 
the  pa)rment  option  is  adopted.  It  is 
expected  that  this  would  occiu  very 
infrequentiy  if  at  all  in  that  the  exact 
small  entity  amount  must  be  submitted. 
Only  errors  in  amoimts  paid  where  the 
error  was  the  exact  small  entity  amoimt 
for  the  basic  filing  (or  national  fee) 
would  trigger  small  entity  status.  In 
view  of  the  continued  need  for  an 
affirmative  determination  of  entitlement 
to  small  entity  status  to  be  made,  the 
error  would  mostiy  occxu  by  a 
misreading  of  a  fee  chart.  Such  type  of 
error  if  it  inadvertentiy  leads  to  tiie 
establishment  of  small  entity  status 
would  be  easily  correctable  by  the 
current  §  1.28(c). 

Comment:  Some  comments  sought  to 
ensure  that  the  written  assertion  woidd 
be  easy  to  make  by  adding  a  check  box 
to  provide  for  an  assertion  on:  Office 
forms,  the  §  1.63  declaration,  on  the 
application,  or  on  the  transmittal  sheet. 

Response:  The  comments  are  adopted 
to  the  extent  that  this  is  an 
implementation  issue  to  be  addressed 
when  a  final  rule  is  issued.  The  Office 
intends  at  this  time  to  at  least  supply  a 
check  box  on  its  application  transmittal 
forms. 

Paragraph  by  Paragraph  Analysis 

Section  1.27  is  proposed  to  be 
amended  in  its  title  to  recognize  a  new 
means  of  establishing  small  entity  status 
by  replacing  "statement"  with 
"assertion,"  to  indicate  that  an  assertion 
of  small  entity  status  would  permit  the 
payment  of  small  entity  fees,  and  to 
reflect  transfer  of  subject  matter  from 
§  1.28  relating  to  determination  of 
entitiement  to  and  notification  of  loss  of 
entitiement  to  small  entity  status,  and 
fraud  on  the  Office. 

Paragraphs  (a)  through  (d)  of  §  1.27  is 
proposed  to  be  reformatted  and 


amended  to  recite  "assertion"  as  a  new 
means  for  establishing  small  entity 
status  to  replace  "statement",  and  new 
paragraphs  (e).  (f)(1)  and  (f)(2),  and  (g) 
are  proposed  to  be  added. 

Paragraph  (b)  of  §  1.27  is  proposed  to 
be  reformatted  to  add  paragraphs  (b)(1) 
tiirough  (b)(4)  of  §  1.27.  Paragraph  (b)  (1) 
of  §  1.27  would  permit  assertion  of 
small  entity  status  by  a  writing  that  is 
clearly  identifiable  as  present  {(b)(l){i)), 
signed  ((b)(l)(ii)),  and  convey  the 
concept  of  small  entity  status  without 
the  need  for  specific  words  but  with  a 
clear  indication  of  an  intent  to  assert 
entitiement  to  small  entity  status 
((b)(l)(iii)).  Paragraph  (b)(2)  of  §  1.27 
would  make  submission  of  a  written 
assertion  to  obtain  small  entity  status 
easier  in  view  of  increased  categories  of 
parties  who  could  submit  such  a  paper. 
The  parties  who  could  sign  the  written 
assertion  are  identified  as:  one  of  the 
parties  whojcan  ciurentiy  submit  a 
paper  under  §  1.33(b)  ((b)(2)(i)  of  §  1.27). 
at  least  one  of  the  inventors  ((b)(2)(ii)  of 
§  1.27)  rather  than  all  the  inventors 
(applicants)  as  required  by  §  1.33(b)(4) 
for  other  types  of  papers,  or  a  partial 
assignee  ({b)(2)(iii)  of  §  1.27)  rather  than 
all  the  partial  assignees  and  any 
applicant  retaining  an  interest  as 
required  by  §  1.33(b)(3)  for  other  types 
of  papers.  A  §  3.73(b)  certification 
would  not  be  required  for  an  assignee 
under  either  paragraphs  (b)(2)(i)  or  (iii). 
Paragraph  (b)(3)  of  §  1.27  would  permit 
the  payment,  by  any  party,  of  an  exact 
amoimt  of  one  of  the  small  entity  basic 
filing  or  national  fees  set  forth  in 
§  1.16(a),  (f),(g).(h),  or  (k),  or 
§  1.492(a)(1)  through  (a)(5)  to  be  treated 
as  a  written  assertion  of  entitiement  to 
small  entity  status  even  where  an 
incorrect  type  of  basic  filing  or  national 
fee  is  inadvertentiy  selected  in  error. 
Paragraph  (b)(3)(i)  would  provide  that 
where  small  entity  status  was  accorded 
based  on  the  payment  of  a  wrong  type 
of  small  entity  basic  filing  or  national 
fee,  the  correct  small  entity  amount 
would  still  be  owed.  Paragraph  {b){3)(ii) 
would  provide  that  payment  of  a  small 
entity  fee  in  its  exact  amount  for  a  fee 
other  than  what  is  provided  for  in 
paragraph  (b)(3)  would  not  be  sufficient 
to  establish  small  entity  status  absent  a 
concomitant  written  assertion  of 
entitiement  to  small  entity  status.  After 
a  basic  filing  or  national  fee  is  paid  as 
a  large  entity,  a  refund  under  §  1.28(a) 
of  the  large  entity  portion  can  only  be 
obtained  by  establishing  small  entity 
status  by  a  written  assertion  and  not  by 
paying  a  second  basic  filing  or  national 
fee  in  a  small  entity  amount.  Payment 
of  a  large  entity  basic  filing  or  national 
fee  precludes  paying  a  second  basic 
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filing  or  national  fee  in  a  small  entity 
amount  to  establish  small  entity  status. 
Paragraph  (b)(4)  of  §  1.27  recites 
material  transferred  from  current 
§  1.28(a)(2). 

Paragraph  (c)  of  §  1.27  is  proposed  to 
be  amended  to  provide  that  fees  other 
than  the  basic  filing  and  national  fees 
can  only  be  paid  in  small  entity 
amounts  if  submitted  with  or 
subsequent  to  a  written  assertion  of 
entitlement  to  small  entity  status.  The 
paragraph  would  clarify  that  an 
exception  exists  under  §  1.28(a)  for 
refunds  of  the  large  entity  portion  of  a 
fee  within  three  months  of  payment 
thereof  if  the  refund  request  is 
accompanied  by  a  written  assertion  of 
entitlement  to  small  entity  status. 

Paragraph  {d)(l)  of  §  1.27  is  proposed 
to  be  amended  to  reference  §  1.28(b)  as 
the  means  of  changing  small  entity 
status.  It  would  be  clarified  that  where 
rights  in  an  invention  are  assigned,  or 
there  is  an  obligation  to  assign,  to  a 
small  entity  subsequent  to  an  assertion 
of  entitlement  to  small  entity  status,  a 
second  assertion  is  not  required. 
Paragraph  (d)(2)  would  clarify  that  once 
small  entity  status  is  withdrawn  a  new 
written  assertion  would  be  required  to 
again  obtain  small  entity  status. 

Paragraph  (e)  of  §  1.27  is  proposed  to 
be  added  to  clarify  the  need  to  do  a 
determination  of  entitlement  to  small 
entity  status  prior  to  asserting  small 
entity  status,  and  that  the  Office 
generally  does  not  question  assertions  of 
entitlement  to  small  entity  status. 

Paragraph  (f)(1)  of  §  1.27  is  proposed 
to  be  added  to  contain  material 
transferred  from  current  §  1.28. 
Paragraph  (f)(2)  is  proposed  to  be  added 
to  revise  the  current  reference  to  the 
pariy  who  can  sign  a  notification  of  loss 
of  entitlement  to  small  entity  status  to 
require  a  party  identified  in  §  1.33(b). 

Paragraph  (g)  of  §  1.27  is  proposed  to 
be  added  to  contain  material  transferred 
fi'om  paragraphs  (d)(1)  and  (d)(2)  of 
ctirrent  §  1.28  relating  to  fraud 
attempted  or  committed  on  the  Office  in 
regard  to  paying  small  entity  fees. 
-     Section  1 .28:  Section  1.28  is  proposed 
to  be  amended  to  be  entirely  reformatted 
with  some  material  transferred  to  §  1.27. 

Section  1.28(a)  is  proposed  to  be 
amended  to  allow  a  three-month  period 
(presently  a  two-month  period)  for 
refunds  based  on  later  establishment  of 
small  entity  status.  See  further 
discussion  in  §  1.28(b)(1). 

Section  1.28(b)(1)  is  proposed  to  be 
amended  to  refer  to  §  1.22(c).  Section 
1.22(c)  sets  forth  that  the  filing  date  for 
an  authorization  to  charge  fees  starts  the 
period  for  refunds  under  §  1.28(a).  The 
current  time  period  for  a  refund  request 
is  two  months  from  payment  of  the  full 


fee  and  the  date  of  payment  for  refund 
purposes  can  vary  depending  on  the 
means  the  applicant  used  to  pay  the 
required  fee.  For  example,  if  the 
applicant  paid  the  required  fee  by 
check,  the  date  of  payment  is  the  date 
on  which  the  fee  paper,  including  the 
check,  was  filed  in  the  Office.  If  the 
applicant  authorized  a  charge  to  a 
deposit  account,  however,  the  date  of 
payment  is  the  date  the  Office  debited 
the  deposit  account.  In  view  of  the 
proposed  change  in  practice  under 
§§  1.22(c)  and  1.28(b)(1)  to  accord  the 
same  date  of  payment  for  checks  and 
authorizations  to  charge  deposit 
accoimts,  the  refund  period  would  be 
extended  to  three  months  in  order  to  in- 
part  offset  any  shortening  of  the  refund 
time  period  that  may  result  in  starting 
the  time  period  fitim  the  filing  date  of 
the  fee  paper  instead  of  the  debit  date 
for  an  authorization  to  charge  a  deposit 
account.  Additionally,  in  view  of 
changes  in  practice  imder  §  1.27  to  ease 
the  claiming  of  small  entity  status,  the 
need  for  refunds  should  diminish,  and 
the  different  pa)rment  date  of  an 
authorization  to  charge  a  deposit 
account  for  small  entity  refimd  purposes 
shoidd  not  cause  much  inconvenience 
to  applicants. 

Section  1.28(b)(2)  is  proposed  to  be 
amended  to  state  that  the  deficiency 
amount  owed  under  §  1.28(c)  is 
calculated  by  using  the  date  on  which 
the  deficiency  was  paid  in  full. 

Section  1.28(c)  is  proposed  to  be 
amended  to  require  that  deficiency 
payments  must  be  submitted  separately 
for  each  file  (§  1.28(c)(1))  and  must 
include  the  itemization  of  the  deficiency 
payment  by  identifying:  type  of  fee 
along  with  the  current  fee  amoxmt 
(§  1.28(c)(2)(ii)(A)),  the  small  entity 
amoimt  paid  and  when  (§  1.28 
(c)(2)((ii)(B)),  the  deficiency  owed  for 
each  individual  fee  paid  in  error 
(§  1.28(c)(2){ii)(C)),  the  total  deficiency 
payment  owed  (§  1.28{c)(2)(ii)(D)),  and 
that  any  failure  to  comply  with  the 
separate  payment  and  itemization 
requirements  would  allow  the  Office  at 
its  option  to  charge  a  processing  fee  or 
set  a  non-extendable  one  month  period 
for  compliance  to  avoid  return  of  the 
paper  (§  1.28(c)(3)). 

Paragraph  by  Paragraph  Analysis 

The  title  of  §  1.28  is  proposed  to  be 
revised  to  focus  on  refunds  and  on  how 
errors  in  status  are  excused  in  view  of 
transfer  of  material  to  §  1.27. 

Paragraphs  (a)-(c)  of  §  1.28  are 
proposed  to  be  reformatted. 

Paragraph  (a)(1)  of  §  1.28  is  proposed 
to  be  amended  as  paragraph  (a). 

Paragraph  (a)  of  §  1.28  is  proposed  to 
be  amended  to  clarify  that  the  period  for 


a  refund  runs  from  payment  of  the  "full 
fee,"  and  that  it  is  the  payment  of  the 
full  fee  that  is  considered  the  significant 
event  relative  to  establishing  status  for 
a  particular  fee.  Additionally,  paragraph 
(a)  would  amend  the  time  period  for 
requesting  a  refund  based  upon  later 
establishment  of  small  entity  status.  The 
proposed  time  period  would  be  three 
months  measured  from  the  filing  date  of 
the  fee  paper. 

Paragraph  (a)(2)  of  §  1.28  is  proposed 
to  be  amended  to  have  some  subject 
matter  transferred  to  §  1.27(b)(4).  The 
next  to  last  sentence,  relating  to  filing  a 
continuing  or  reissue  application  and 
referencing  a  small  entity  statement  in 
the  prior  application  or  patent,  would 
be  deleted  as  unnecessary.  The 
currently  required  reference  to  status  in 
the  prior  appl"  nation  or  patent  would  be 
replaced  by  the  equally  easily  written 
assertion  of  §  1.27(b)(1).  Written 
references  to  small  entity  status  in  a 
prior  application,  including  submission 
of  a  copy  of  the  small  entity  statement 
in  a  prior  application,  submitted  in  a 
continuing  application  subsequent  to 
the  effective  date  of  any  final  rule, 
would  be  liberally  construed  under  the 
proposed  §  1.27(b)(l)(iii).  Similarly,  the 
last  sentence  of  current  paragraph  (a)(2) 
would  be  deleted  as  the  payment  option 
for  establishing  small  entity  status  in 
continuing  or  reissue  applications  has 
been  expanded  in  §  1.27(b)(3)  to  include 
all  applications. 

Caution:  Although  the  Office  intends 
to  liberally  construe  what  is  deemed  to 
be  an  assertion  of  small  entity  status,  the 
concept  of  entitiement  must  be  clearly 
conveyed. 

Example:  A  prior  application  has  been 
accorded  small  entity  status.  A  continued 
prosecution  application  (CPA)  under 
§  1.53(d)  is  filed  with  a  general  authorization 
to  charge  fees  that  does  not  state  that  the  fees 
to  be  charged  are  small  entity  fees.  Even 
though  the  CPA  contains  the  same 
application  number  as  its  prior  application 
(and  the  small  entity  statement],  it  would  not 
be  accorded  small  entity  status  and  large 
entity  filing  fees  would  be  immediately 
charged.  This  would  be  so  because  a  new 
determination  of  entitlement  to  small  entity 
status  must  be  made  upon  filing  of  a  new 
application,  such  as  a  CPA.  Accordingly,  in 
filing  the  CPA  there  must  be  some  affirmative 
act  to  indicate  that  the  determination  has 
been  done  anew  and  small  entity  status  is 
still  appropriate.  Where  a  copy  of  the  small 
entity  statement  from  the  prior  application, 
or  a  written  assertion  in  the  CPA  application 
transmittal  letter,  or  an  authorization  to 
charge  small  entity  fees  were  present,  the 
result  would  be  reversed  and  small  entity 
status  would  be  accorded  the  CPA 
application  on  filing. 

Paragraph  (a)(3)  of  §  1.28  is  proposed 
to  be  amended  to  have  its  subject  matter 
transferred  to  §  1.27(d)(1). 
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Paragraph  (b)  of  §  1.28  is  proposed  to 
be  amended  to  have  its  subject  matter 
transferred  to  §  1.27(f)(1)  and  (2).  New 
paragraphs  (b)(1)  and  (b)(2)  are 
proposed  to  be  added.  Paragraph  (b)(1) 
of  §  1.28  would  refer  to  §  1.22(c)  to 
define  the  date  a  fee  is  paid  for  the 
purpose  of  starting  the  three-month 
period  for  refund.  Current  practice  for 
authorizations  to  charge  deposit 
accounts  is  to  give  benefit  of  the  date 
that  the  deposit  account  is  actually 
debited  by  the  Office,  which  is  a  later 
time  than  when  the  paper  authorizing 
charge  of  the  fee  to  a  deposit  account  is 
filed  with  the  Office.  Current  practice 
would  therefore  be  changed  so  that  it  is 
the  date  the  paper  is  filed,  not  the  date 
of  debit  of  the  fee,  that  would  start  the 
three-month  refund  period.  Paragraph 
(b)(2)  of  §  1.28  would  refer  to  §  1.22(c) 
to  define  the  date  when  a  deficiency 
pa)mient  is  paid  in  full,  which  is  the 
date  that  determines  the  amount  of 
deficiency  that  is  due. 

Example:  A  small  entity  issue  fee  has  been 
paid  in  error  in  January  and  a  paper  under 
§  1.28(c)  was  submitted  the  following  June 
with  the  deficiency  payment.  The  deficiency 
payment  of  the  issue  fee  was  incorrectly 
determined  so  that  the  full  amount  owed  (for 
the  issue  fee)  was  not  submitted  in  June.  If 
the  mistake  in  the  June  payment  is  not 
discovered  until  the  following  November,  the 
extra  amount  owed  must  be  recalculated  to 
take  into  account  any  October  1  increase  in 
the  issue  fee. 

Paragraph  (c)  of  §  1.28  is  proposed  to 
be  amended  to  recite  that  separate 
submissions,  including  separate 
payments  and  itemizations,  are  required 
for  any  deficiency  payment.  Paragraph 
(c)(1)  would  require  that  a  deficiency 
paper/submission  be  limited  to  one 
application  or  patent  file.  Where,  for 
example,  the  same  set  of  facts  has 
caused  errors  in  payment  in  more  than 
one  application  and/or  patent  file,  a 
separate  paper  would  need  to  be 
submitted  in  each  file  for  which  an  error 
is  to  be  excused.  Paragraph  (c)(2)  would 
now  require  that  for  each  fee  that  was 
erroneously  paid  in  error  the  following 
itemization  be  provided:  The  particular 
fee  (e.g.,  basic  filing  fee,  extension  of 
time  fee)  (paragraph  (c)(2)(ii)((A)),  the 
small  entity  fee  amount  actually  paid 
and  when  (for  example,  distinguishing 
between  two  one-month  extension  of 
time  fees  erroneously  paid  on  two 
different  dates)  (paragraph  (c)(2)(ii)(B)), 
the  actual  deficiency  owed  for  each  fee 
previously  paid  in  error  (paragraph 
(c)(2)(ii)(C)),  and  the  total  deficiency 
owed  that  is  the  sum  of  the  individual 
deficiencies  owed  (paragraph 
(c)(2)(ii)(D)).  Paragraph  (c)(3)  would 
address  the  failure  to  comply  with  the 
separate  submission,  including  separate 


payment  and  itemization  requirements 
of  paragraph  (c)(1)  and  (2)  of  this 
section.  Paragraph  (c)(3),  upon  failure  to 
comply,  would  permit  the  Office  at  its 
option  either  to  charge  a  processing  fee 
(§  1.1 7(i)  would  be  suitably  amended)  to 
process  the  paper  or  require  compliance 
within  a  one-month  non-extendable 
time  period  to  avoid  return  of  the  paper. 

Paragraphs  (d)  (1)  and  (2)  of  §  1.28,  are 
proposed  to  be  amended  to  have  the 
material  relating  to  fraud  attempted  or 
committed  on  the  Office  as  to  paying  of 
small  entity  fees,  transferred  to  §  1.27(g). 
New  paragraph  (d)  of  §  1.28  is  proposed 
to  be  added  to  clarify  that  any  paper 
submitted  under  paragraph  (c)  of  §  1.28 
would  also  be  treated  as  a  notification 
of  loss  of  small  entity  status  under 
paragraph  (f)(2)  of  §  1.27. 

Section  1.33:  Paragraph  (a)  of  §  1.33 
would  be  reformatted  to  create 
additional  paragraphs  (a)(1)  and  (a)(2)  to 
separately  identify  the  parties  who  can 
change  a  correspondence  address 
depending  upon  the  presence  or 
absence  of  a  §  1.63  oath/declaration.  The 
revision  is  intended  to  make  clear  what 
may  be  a  confusing  practice  to 
applicants  as  to  which  parties  can  set 
forth  or  change  a  correspondence 
address  when  an  application  does  not 
yet  have  a  §  1.63  oath  or  declaration  by 
any  of  the  inventors.  See  §  1.14(d)(4)  for 
a  similar  change  regarding  status  and 
access  information.  References  to  a 
§  1 .63  oath/declaration  are  intended  to 
mean  an  executed  oath/declaration  by 
any  inventor,  but  not  necessarily  all  the 
inventors. 

Paragraph  (a)  of  §  1.33  is  proposed  to 
be  amended  to  provide  that  in  a  patent 
application  the  applicant  must,  either  in 
an  application  data  sheet  (§1.76)  or  in 
a  clearly  identifiable  manner  elsewhere 
in  any  papers  submitted  with  an 
application  filing,  specify  a 
correspondence  address  to  which  the 
Office  will  send  notices,  letters  and 
other  communications  in  or  about  the 
application.  It  is  now  stated  that  where 
more  than  one  correspondence  address 
is  specified,  the  Office  would  determine 
which  one  to  establish  as  the 
correspondence  address.  This  is 
intended  to  cover  the  situation  where  an 
imexecuted  application  is  submitted 
with  conflicting  correspondence 
addresses  in  the  application  transmittal 
letter  and  in  an  imexecuted  oath/ 
declaration,  or  other  similar  situations. 

Paragraph  (a)  of  §  1.33  would  request 
the  submission  of  a  daytime  telephone 
number  of  the  party  to  whom 
correspondence  is  to  be  addressed. 
While  business  is  to  be  conducted  on 
the  written  record,  §  1.2,  a  daytime 
telephone  number  woiUd  be  useful  in 
initiating  contact  that  could  later  be 


reduced  to  a  writing.  The  phone  number 
would  be  changeable  by  any  party  who 
could  change  the  correspondence 
address. 

Paragraph  (a)(1)  of  §  1.33  would 
provide  that  any  party  filing  the 
application  and  setting  forth  a 
correspondence  address  could  later 
change  the  correspondence  address 
provided  that  a  §  1.63  oath/declaration 
by  any  of  the  inventors  has  not  been 
submitted.  The  parties  who  may  so 
change  the  correspondence  address 
would  include  only  the  one  inventor 
filing  the  application  even  if  more  than 
one  inventor  was  identified  on  the 
application  transmittal  letter.  If  two  of 
three  inventors  filed  the  application,  the 
two  inventors  filing  the  application 
would  be  needed  to  change  the 
correspondence  address.  Additionally, 
any  registered  practitioner  named  in  the 
application  transmittal  letter,  or  a 
person  who  has  the  authority  to  act  on 
behalf  of  the  party  that  will  be  the 
assignee  (if  the  application  was  filed  by 
the  party  that  will  be  the  assignee), 
could  change  the  correspondence 
address.  A  registered  practitioner  named 
in  a  letterhead  would  not  be  sufficient, 
but  rather  a  clear  identification  of  the 
individual  as  being  a  representative 
would  be  required.  The  intent  is  to 
permit  a  company  (to  whom  the 
invention  has  been  assigned,  or  to 
whom  there  is  an  obligation  to  assign 
the  invention)  who  files  an  application, 
to  designate  the  correspondence 
address,  and  to  change  the 
correspondence  address,  until  such  time 
as  a  (first)  §  1.63  oath/ declaration  is 
filed.  The  mere  filing  of  a  §  1.63  oath/ 
declaration,  that  does  not  include  a 
correspondence  address,  including 
when  the  company  is  only  a  potential 
partial  assignee  would  not  affect  any 
correspondence  address  previously 
established  on  filing  of  the  application, 
or  changed  per  paragraph  (a)(1)  of  this 
section.  The  expression  "party  that  will 
be  the  assignee"  rather  than  assignee  is 
used  in  that  until  a  declaration  is 
submitted,  inventors  have  only  been 
identified  and  any  attempted 
assignment,  or  partial  assignment, 
caimot  operate  for  Office  purposes  until 
the  declaration  is  supplied.  Hence,  the 
mere  identification  of  a  party  as  a  party 
that  will  be  an  assignee  or  assignee 
would  be  sufficient  for  it  to  change  the 
correspondence  address  without  resort 
to  §  3.73(b). 

Paragraph  (a)(2)  of  §  1.33  would  retain 
the  current  requirements  for  changing  a 
correspondence  address  when  a  §  1.63 
oath/declaration  by  any  of  the  inventors 
has  been  filed.  Where  a  correspondence 
address  was  set  forth  or  changed 
pursuant  to  paragraph  (a)(1)  (prior  to  the 
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filing  of  a  §  1.63  oath  or  declaration), 
that  correspondence  address  remains  in 
effect  upon  filing  of  a  §  1.63  declaration 
and  can  then  only  be  changed  pursuant 
to  paragraph  (a)(2]. 

Paragraph  (b)  of  §  1.33  woidd  be 
simplified  to  make  it  easier  to 
understand  who  are  appropriate  parties 
to  file  papers,  particularly  in  view  of  the 
proposed  change  under  §  3.71(b). 

Paragraph  (b)(3)  of  §  1.33  is  proposed 
to  be  amended  to  add  a  reference  to 
§3.71. 

Section  1.41:  Section  1.41(a)(1)  is 
proposed  to  be  amended  to  indicate  that 
a  paper  including  the  processing  fee  set 
forth  in  §  1.1 7(i)  is  required  for 
supplying  or  changing  the  name(s)  of 
the  inventor(s)  where  an  oath  or 
declaration  prescribed  in  §  1.63  is  not 
filed  during  pendency  of  a 
nonprovisional  application,  rather  than 
a  petition  including  a  {>etition  fee,  for 
consistency  with  the  proposed 
amendment  to  §  1.17(i).  Section 
1.41(a)(2)  is  proposed  to  be  amended  to 
indicate  that  a  paper  including  the 
processing  fee  set  forth  in  §  1.1 7(q)  is 
required  for  supplying  or  changing  the 
name(s)  of  the  inventor(s)  where  a  cover 
sheet  prescribed  by  §  1.53(c)(1)  is  not 
filed  during  the  pendency  of  a 
provisional  application,  rather  than  a 
petition  including  a  petition  fee,  for 
consistency  with  the  proposed 
amendment  to  §  1 . 1 7(q).  Section 
1.41(a)(3)  is  proposed  to  be  amended  to 
delete  the  language  concerning  an 
alphanumeric  identifier,  and  to  provide 
that  the  name,  residence,  and 
citizenship  of  each  person  believed  to 
be  an  actual  inventor  shoidd  be 
provided  when  the  application  papers 
pursuant  to  §  1.53(b)  are  filed  without 
an  oath  or  declaration  or  application 
papers  pursuant  to  §  1.53(c)  are  filed 
without  a  cover  sheet.  Section  1.41(a)(4) 
is  proposed  to  be  added  to  set  forth  that 
the  inventors  who  submitted  an 
application  under  §  1.494  or  §  1.495  are 
the  inventors  in  the  international 
application  designating  the  United 
States. 

Section  1.44:  Section  1.44  is  proposed 
to  be  removed  and  reserved  to  eliminate 
the  requirement  that  proof  of  the  power 
or  authority  of  the  legal  representative 
be  recorded  in  the  Office  or  filed  in  an 
application  under  §§  1.42  or  1.43. 

Section  1.47:  Section  1.47  is  proposed 
to  be  amended  to  refer  to  "the  fee  set 
forth  in  §  1.17(h)"  for  consistency  with 
the  proposed  amendment  to  §  1.17(h) 
and  (i).  See  discussion  of  the  proposed 
amendment  to  §  1.17.  Section  1.47  is 
also  proposed  to  be  amended  to  add  a 
new  paragraph  (c)  providing  that  the 
Office  will  send  notice  of  the  filing  of 
the  application  to  all  inventors  who 


have  not  joined  in  the  application  at  the 
address(es)  provided  in  the  petition 
imder  §  1.47,  and  will  publish  notice  of 
the  filing  of  the  application  in  the 
Official  Gazette.  This  provision  is 
currenUy  included  in  each  of  §  1.47(a) 
and  §  1.47(b).  Section  1.47(c)  is  also 
proposed  to  provide  that  the  Office  may 
dispense  with  such  notice  provisions  in 
a  continuation  or  divisional  application 
where  notice  regarding  the  filing  of  the 
prior  application  has  already  been  sent 
to  the  nonsigning  inventor(s).  The 
patent  statute  gives  the  Office  great 
latitude  as  to  the  notice  that  must  be 
given  to  an  inventor  who  has  not  joined 
in  an  application  for  patent.  See  35 
U.S.C.  116, 12  ("after  such  notice  to  the 
omitted  inventor  as  [the  Commissioner] 
prescribes"),  and  118  (upon  such  notice 
to  [the  inventor]  as  the  Commissioner 
deems  sufficient").  Providing  notice  to  a 
non-joined  inventor  in  a  continuation  or 
divisional  application  places  a 
significant  burden  on  the  Office, 
especially  when  such  continuation  or 
divisional  application  is  filed  using  a 
copy  of  the  oath  or  declaration  from  a 
prior  application  imder  §  1.63(d).  In 
addition,  providing  additional  notice  to 
the  non-joined  inventor  in  the 
continuation  or  divisional  application 
provides  littie  (if  any)  actual  benefit  to 
the  non-joined  inventor,  as  identical 
notice  was  previously  given  diiring  the 
processing  of  the  prior  application. 
Thus,  the  Office  considers  it  appropriate 
to  dispense  with  notice  under  §  1.47  in 
situations  (continuations  or  divisionals 
of  an  application  accorded  status  under 
§  1.47)  in  which  the  non-joined  inventor 
was  previously  given  such  notice  in  a 
prior  application. 

Section  1.48:  Section  1.48  is  proposed 
to  be  amended  to  have  the  tide  revised 
to  reference  the  statutory  basis  for  the 
rule,  35  U.S.C.  116. 

Section  1.48  paragraphs  (a)  through 
(c)  are  proposed  to  be  amended  to: 
delete  the  recitation  of  "other  than  a 
reissue  application"  as  such  words  are 
imnecessary  in  view  of  the  indication  in 
the  tide  of  the  section  that  the  section 
does  not  apply  to  reissue  applications 
and  the  revision  to  paragraph  (a) 
(discussed  below),  to  change  "When"  to 
"If,"  and  to  add  "nonprovisional" 
before  "application"  where  it  does  not 
already  appear. 

Sections  1.48  paragraphs  (a)(1) 
through  {e)(l)  would  be  revised  to 
replace  the  reference  to  a  "petition" 
with  a  reference  to  a  "request."  What  is 
meant  to  be  encompassed  by  the  term 
"petition,"  as  it  is  currently  used  in  the 
section,  may  be  better  defined  by  the 
term  "request."  The  presence  of 
"petition"  currentiy  in  the  section  is 
misleading  to  the  extent  that  it  may 


indicate  to  applicants  that  papers  imder 
this  section  have  to  be  filed  with  the 
Office  of  Petitions  when  in  fact 
amendments  to  correct  the  inventorship 
under  §  1.48  are  to  be  decided  by  the 
primary  examiners  in  the  Technology 
Centers  and  should  be  submitted  there. 
See  MPEP  1002.02(e).  The  requirements 
for  a  statement  currentiy  in  §  1 .48 
paragraphs  (a)(1),  (c)(1),  and  (e)(1) 
would  be  placed  in  §  1.48  paragraphs 
(a)(2),  (c)(2).  and  (e)(2)  and 
corresponding  changes  made  in 
subsequent  paragraphs. 

Section  1.48  paragraphs  (b)  and  (d) 
are  proposed  to  be  revised  to  indicate 
that  a  request  to  correct  the  inventorship 
thereunder  must  be  signed  by  a  party  as 
set  forth  in  §  1.33(b)  (which  would 
enable  a  practitioner  alone  to  sign  all 
the  needed  papers).  The  inventors, 
whether  being  added,  deleted  or 
retained,  are  not  required  to  participate 
in  a  correction  under  these  paragraphs. 
Thus,  the  inventor(s)  to  be  deleted 
pursuant  to  paragraph  (b)  in  a 
nonprovisional  application,  or  added 
pursuant  to  paragraph  (d)  in  a 
provisional  application,  and  those 
inventors  that  are  retained  in  either 
situation,  are  not  required  to  participate 
in  the  inventorship  correction,  such  as 
by  signing  a  statement  of  focts,  or  a  new 
oath  or  declaration  under  §  1.63. 

Section  1.48  paragraphs  (a)  through 
(e)  are  proposed  to  be  revised  to  define 
the  fee  required  as  a  "processing"  fee, 
to  delete  the  reference  to  a  "petition," 
and  to  indicate  that  amendment  of  the 
application  to  correct  the  inventorship 
would  require  the  filing  of  a  request  to 
correct  the  inventorship  along  with 
other  items,  as  set  forth  in  the  respective 
paragraphs  of  this  section.  The  latter 
change  is  not  one  of  substance  but  a 
clarffication  that  the  amendment 
requirement  of  the  statute,  35  U:S.C. 
116,  merely  refers  to  the  change  in 
Office  records  (face  of  the  application 
file  wrapper  corrected,  notation  on  a 
previously  submitted  §  1.63  oath/ 
declaration,  change  in  Patent 
Application  Location  and  Monitoring 
(PALM)  data,  and  a  corrected  filing 
receipt  issued)  that  would  be  made 
upon  the  grant  of  a  §  1.48  request.  Thus, 
amendment  of  the  inventorship  in  an 
application  is  not  made  as  an 
amendment  under  §  1.121.  Where  there 
is  a  need  to  make  an  actual  §  1.121(a)(1) 
amendment,  such  as  when  a  cover  page 
of  the  specification  recites  the  inventive 
entity,  that  should  also  be  submitted.  In 
the  absence  of  such  an  amendment,  the 
Office  may,  at  its  option,  correct  the 
inventor's  names  on  the  cover  sheet  or 
in  the  specification.  Where  an 
appUcation  needs  correction  of 
inventorship  under  §  1.48  and  a  paper  is 
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submitted  with  a  tide  that  does  not  set 
forth  the  paper  as  a  request  imder  §  1.48, 
but  it  is  clear  from  the  papers  submitted 
that  an  inventorship  correction  is 
desired,  a  request  for  a  correction  of 
inventorship  under  §  1.48  will  be 
inferred  from  the  papers  submitted  and 
will  be  treated  under  §  1.48. 

A  request  for  a  corrected  filing  receipt 
correcting  a  typing  or  office  error  in  the 
names  of  the  inventors  will  not 
ordinarily  be  treated  under  §  1.48.  Any 
request  to' correct  inventorship  should 
be  presented  as  a  separate  paper.  For 
example,  placing  a  request  imder 
§  1.48(b)  to  correct  the  inventorship  in 
the  remarks  section  of  an  amendment 
may  cause  the  Office  to  overlook  the 
request  and  not  act  on  it. 

Paragraph  (f)(1)  of  §  1.48  is  proposed 
to  be  clarified  to  recite  that  its  provision 
for  changing  the  inventorship  only 
applies  if  an  oath  or  declaration  imder 
§  1.63  has  not  been  submitted  by  any  of 
the  inventors,  and  that  submission  of  an 
oath  or  declaration  imder  §  1.63  by  any 
of  the  inventors  is  sufficient  to  correct 
an  earlier  identification  of  the 
inventorship. 

Example  1:  An  unexecuted  application  is 
filed  identifying  A,  B,  and  C  as  the  inventors. 
A  §  1.63  declaration  is  also  submitted  signed 
only  by  A  and  naming  A,  B,  and  C  as  the 
inventors.  To  complete  the  application 
(§  1.53(f))  a  §  1.63  oath  or  declaration  by  B 
and  C  is  needed.  In  attempting  to  reply  to  a 
Notice  to  File  Missing  Parts  of  Application 
requiring  the  missing  oath  or  declaration  by 
B  and  C  it  is  discovered  that  D  is  also  an 
inventor.  A  declaration  by  A,  B,  C,  and  D  if 
submitted  without  a  petition  under  §  1.48(a) 
to  correct  the  inventorship  to  A-D  from  A- 
C  will  not  be  accepted  as  a  reply  to  the 
Notice  to  File  Missing  Parts  of  Application. 

Thus,  it  should  be  clear  that  a  first 
oath  or  declaration  under  §  1.63 
completed  by  less  than  all  the  inventors 
initially  identified,  when  the  oath  or 
declaration  is  submitted  when  the 
application  is  filed  (or  after),  will  under 
§  1.48(f)(1)  lock  in  the  inventorship,  and 
the  later  filing  of  another  declaration  by 
a  different  but  complete  inventive  entity 
will  not  be  effective  under  §  1.48(f)(1)  to 
correct  the  inventorship. 

Example  2:  An  application  is  filed 
identifying  A,  B,  and  C  as  the  inventors  in 
the  application  transmittal  letter,  and  a  §  1.63 
declaration  is  concomitantly  submitted  only 
by  A  naming  only  A  as  the  sole  inventor.  The 
inventorship  of  the  application  is  A  (because 
of  the  declaration  of  A).  A  later  submitted 
§  1.63  declaration  by  A,  B,  and  C  would 
require  a  petition  under  §  1.48(a)  to  correct 
the  inventorship  to  A,  B,  and  C  before  the 
declaration  by  A,  B,  and  C  could  be  accepted. 

Paragraph  (f)(1)  of  §  1.48  is  proposed 
to  be  amended  to  reference  §  1.497(d) 
for  submission  of  an  executed  oath  or 
declaration  naming  an  inventive  entity 


different  from  the  inventive  entity  set 
forth  in  the  international  stage  when 
entering  the  national  stage  under  35 
U.S.C.  371  and  §§  1.494  or  1.495. 

Section  1.48(h)  is  proposed  to  be 
added  to  indicate  that  the  provisions  of 
this  section  do  not  apply  to  reissue 
applications,  and  referencing  §§  1.171 
and  1.175  for  correction  of  inventorship 
in  reissue  applications. 

Section  1.48(i)  is  proposed  to  be 
added  to  reference  §§  1.324  and  1.634 
for  corrections  of  inventorship  in 
patents  and  interference  proceedings, 
res 


lection  1.48  paragraphs  (a)  through  (i) 
are  proposed  to  have  titles  added  to 
make  locating  the  appropriate  paragraph 
easier.  - 

Section  1.51:  Section  1.51(b)  is 
proposed  to  be  amended  to  include  a 
reference  to  §  1.53(d),  as  a  proper 
continued  prosecution  application 
under  §  1.53(d)  in  which  the  basic  filing 
fee  has  been  paid  is  a  complete 
application  under  §  1.51(b). 

Section  1.52:  Section  1.52(a)  and  (b) 
are  proposed  to  be  amended  to  clarify 
the  paper  standard  requirements  for 
papers  submitted  as  part  of  the  record 
of  a  patent  application.  Section  1.52(a) 
sets  forth  the  paper  standard 
requirements  for  all  papers  which  are  to 
become  a  part  of  the  permanent  records 
of  the  Office,  and  §  1.52(b)  sets  forth  the 
paper  standard  requirements  for  the 
application  (specification,  including  the 
claims,  dravdngs,  and  oath  or 
declaration)  and  any  amendments  or 
corrections  to  the  application.  Papers 
making  up  the  application  or  an 
amendment  or  correction  to  the 
application  must  meet  the  requirements 
of  §  1.52  (a)  and  (b),  but  papers 
submitted  for  the  record  that  do  not 
make  up  the  application  (e.g.,  a 
declaration  under  §  1.132)  need  not 
meet  the  requirements  of  §  1.52(b). 

The  Office  is  proposing  in  §  1.52(b)(6) 
an  optional  procedure  for  numbering 
the  paragraphs  of  the  specification,  but 
not  including  the  claims  or  the  abstract. 
Although  not  required  to  do  so, 
applicants  would  be  strongly 
encouraged  to  present,  at  the  time  of 
filing,  each  paragraph  of  the 
specification  as  individually  and 
consecutively  numbered.  The 
presentation  of  numbered  paragraphs  at 
the  time  of  filing  would  facilitate  the 
entry  of  amendments  (in  compliance 
with  proposed  §  1.121)  during  the 
prosecution  of  the  application.  If  the 
paragraphs  of  the  specification  are  not 
numbered  at  the  time  of  filing, 
applicants  would  be  urged,  when  the 
first  response  to  an  Office  action  is 
submitted,  to  supply  a  substitute 
specification  including  numbered 


paragraphs,  consistent  with  the 
requirement  of  §  1.121  for  amending  the 
specification.  Thereafter,  amendments 
would  be  made  through  the  use  of 
numbered  paragraph  replacement. 

The  proposal  to  include  paragraph 
numbering  is  to  provide  a  consistent 
and  uniform  basis  for  the  amendment 
practice  being  proposed  in  §  1.121  and 
as  an  aid  to  transitioning  into  total 
electronic  filing.  The  proposed  rule 
language  establishes  a  procedure  for 
numbering  the  paragraphs  of  the 
specification  at  the  time  of  filing.  This 
procedure  would  facilitate  the  entry  of 
amendments  by  providing  a  uniform 
method  for  identifying  paragraphs  in  the 
specification,  thus  overcoming  any 
differences  created  by  word  processor 
formatting  and  pagination  variations. 
Concurrently  proposed  changes  to 
§  1.121  for  amendment  practice  would 
additionally  require  the  submission  of 
clean  copies  of  numbered  replacement 
paragraphs,  which  would  eliminate 
much  of  the  red  ink  associated  with 
hand  entry  of  amendments  and  expedite 
the  Optical  Character  Recognition  (OCR) 
scanning  and  reading  employed  in  the 
patent  printing  process,  ultimately 
resulting  in  patents  containing  fewer 
errors. 

The  Office  will  neither  number  the 
paragraphs  or  sections  of  the 
specification,  nor  accept  any 
instructions  from  applicants  to  do  the 
same. 

The  proposed  procedure  for 
paragraph  numbering,  in  the  interest  of 
uniformity,  encourages  applicants  to  use 
four  digit  Arabic  numerals  enclosed 
within  square  brackets  and  including 
leading  zeroes  as  the  first  element  of  the 
paragraph.  The  numbers  and  brackets 
should  be  highlighted  in  bold  [e.g., 
[0001],  [0002]),  and  should  appear  as 
the  first  part  of  the  paragraph 
immediately  to  the  right  of  the  left 
margin.  Approximately  four  character 
spaces  should  follow  the  bracketed 
number  before  the  beginning  of  the 
actual  text  of  the  paragraph.  Paragraph 
(or  section)  headers,  such  as 
"Description  of  the  Invention"  or 
"Example  3,"  are  not  considered  part  of 
any  paragraph  and  should  not  be 
numbered.  Nontext  elements,  such  as 
tables,  mathematical  formulae,  etc.,  are 
considered  part  of  the  paragraph  around 
or  above  the  element,  and  should  not  be 
numbered  separately.  All  portions  of 
any  nontext  elements  should  be  kept 
from  extending  to  the  left  margin. 

Response  to  Comments:  Although 
paragraph  numbering  (as  it  appears  in 
proposed  §  1.52)  was  not  an 
independent  topic  in  the  Advance 
Notice,  the  proposal  did  appear  in 
conjunction  with  the  replacement 
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paragraph  concept  as  part  of  Topic  13. 
While  there  was  some  opposition  to 
paragraph  numbering  in  the  comments 
received  relative  to  Topic  13  as  being 
burdensome  and  inconsistent  with  the 
requirements  of  other  countries,  the 
Office  proposes  to  move  forward  with 
this  concept  as  the  most  effective  plan 
currently  under  consideration  for 
identifying  paragraphs  of  the 
specification.  The  JPO  and  EPO  have 
already  begun  to  use  paragraph 
niunbering  in  their  application  and 
publication  processing. 

Some  of  the  comments  received  in 
response  to  Topic  13  suggested 
identification  of  paragraphs  by  page  and 
line  number.  Inasmuch  as  the  Office 
proposal  must  be  consistent  with  future 
electronic  requirements,  this  suggestion 
of  identification  by  page  and  line 
niunber  could  not  be  adopted  in  that 
fixed  pages  do  not  exist  in  documents 
created  on  a  computer.  Page  and  line 
numbering  are  affected  by  font  size,  line 
spacing  and  formatting  and  can  vary 
between  different  hardware  and 
software  components.  Once  each 
paragraph  has  been  individually 
identified  and  tagged  with  a  number, 
however,  all  fut\ire  processing  of  the 
application,  whether  by  paper  or 
electronic  version,  may  be  done 
uniformly  and  accurately  by  both  the 
Office  and  the  applicant. 

Section  1.52(b)(7]  is  proposed  to  be 
added  to  provide  that  if  papers 
submitted  as  part  of  the  application  do 
not  comply  with  §  1.52  (b)(1)  through 
(b)(5),  the  Office  may  require  the 
applicant  to  provide  substitute  papers 
that  comply  with  §  1.52(b)(1)  through 
(b)(5),  or  the  Office  may  convert  the 
papers  submitted  by  applicant  into 
papers  that  do  comply  with  §  1.52(b)(1) 
through  (b)(5)  and  charge  the  applicant 
for  the  costs  incurred  by  the  Office  in 
doing  so  (§1.21(0). 

Section  1.52(c)  is  proposed  to  be 
amended  to  provide  that:  (1)  Alterations 
to  the  application  papers  must  (rather 
than  "should")  be  made  before  the  oath 
or  declaration  is  signed;  (2)  a  substitute 
specification  (§  1.125)  is  required  if  the 
application  papers  do  not  comply  with 
§  1.52(a)  and  (b)  due  to  interlineations, 
erasures,  cancellations  or  other 
alterations  of  the  application  papers; 
and  (3)  if  an  oath  or  declaration  is  a 
copy  of  the  oath  or  declaration  from  a 
prior  application,  the  application  for 
which  such  copy  is  submitted  may 
contain  alterations  that  do  not  introduce 
matter  that  would  have  been  new  matter 
in  the  prior  application. 

Section  1.52td)  is  proposed  to  be 
amended  to  provide  separately  for 
nonprovisional  applications  and 
provisional  applications  filed  in  a 


language  other  than  English.  Section 
1.52(d)(1)  is  proposed  to  be  added  to 
provide  that:  (1)  If  a  nonprovisional 
application  is  filed  in  a  language  other 
than  English,  an  English  language 
translation  of  the  non-English-language 
application,  a  statement  that  the 
translation  is  accurate,  and  the 
processing  fee  set  forth  in  §  1.17(1)  are 
required;  and  (2)  if  these  items  are  not 
filed  with  the  application,  applicant 
will  be  notified  and  given  a  period  of 
time  within  which  they  must  be  filed  in 
order  to  avoid  abandonment.  Section 
1.52(d)(2)  is  proposed  to  be  added  to 
provide  that:  (1)  If  a  provisional 
application  is  filed  in  a  language  other 
than  English,  an  English  language 
translation  of  the  non-English-language 
provisional  application  will  not  be 
required  in  the  provisional  application; 
but  (2)  if  a  nonprovisional  application 
claims  the  benefit  of  such  provisional 
application,  an  English-language 
translation  of  the  non-English-language 
provisional  application  and  a  statement 
that  the  translation  is  accurate  must  be 
supplied  if  the  nonprovisional 
application  is  involved  in  an 
interference  (§  1.630),  or  when 
specifically  required  by  the  examiner. 

Section  1.53:  Section  1.53(c)(1)  is 
proposed  to  be  amended  to  clearly 
provide  that  the  cover  sheet  required  by 
§  1.51(c)(1)  may  be  an  application  data 
sheet  (§  1.76). 

Section  1.53(c)(2)  is  proposed  to  be 
amended  for  clarity  and  to  refer  to  "the 
processing  fee  set  forth  in  §  1.17(q)"  for 
consistency  with  the  proposed 
amendment  to  §  1.17(q). 

Section  1.53(d)(4)  is  proposed  to  be 
amended  to  eliminate  the  reference  to  a 
petition  imder  §  1.48  for  consistency 
with  the  proposed  amendment  to  §  1.48. 
Section  1.53(d)  is  also  proposed  to  be 
amended  to  add  a  new  §  1.53(d)(10)  to 
provide  a  reference  to  §  1.103(b)  for 
requesting  a  limited  suspension  of 
action  in  a  continued  prosecution 
application  (CPA)  under  §  1.53(d). 

Section  1.53(e)(2)  is  proposed  to  be 
amended  to  require  that  a  petition  imder 
§  1.53(e)  be  accompanied  by  the  fee  set 
forth  in  §  1.17(h),  regardless  of  whether 
the  application  is  filed  imder  §  1.53(b), 
§  1.53(c),  or  §  1.53(d).  While  provisional 
applications  filed  under  §  1.53(c)  are  not 
subject  to  examination  under  35  U.S.C. 
131  (35  U.S.C.  111(b)(8)),  petitions 
under  §  1.53(e)  in  provisional 
applications  under  §  1.53(c)  are  as 
burdensome  as  petitions  under  §  1.53(e) 
in  nonprovisional  applications  under 
§  1.53(b)  or  §  1.53(d).  Therefore,  it  is 
appropriate  to  charge  the  petition  fee  set 
forth  in  §  1.17(h)  for  petitions  under 
§  1.53(e)  in  applications  filed  under 
§  1.53(b),  §  1.53(c),  or  §  1.53(d).. 


Section  1.53(f)  and  (g)  are  proposed  to 
be  amended  for  clarity  and  to  include  a 
reference  to  "or  reissue"  in  the 
paragraph  heading  to  clarify  that  the 
provisions  of  §  1.53(f)  apply  to  all 
nonprovisional  applications,  which 
include  continuation,  divisional,  and 
continuation-in-part  applications,  as 
well  as  reissue  applications  and 
continued  prosecution  applications. 
Section  1.53(f)  is  also  proposed  to  be 
amended  to  provide  that  if  applicant 
does  not  pay  one  of  either  the  basic 
filing  fee  or  the  processing  and  retention 
fee  set  forth  in  §  1.21(1)  during  the 
pendency  of  the  application  (rather  than 
within  one  year  of  die  mailing  of  a 
Notice  to  File  Missing  Parts  of 
Application),  the  Office  may  dispose  of 
the  application. 

Section  1.55:  Section  1.55(a)  is 
proposed  to  be  amended  to  refer  to  "the 
processing  fee  set  forth  in  §  1.17(1)"  for 
consistency  with  the  proposed 
amendment  to  §  1.17(h)  and  (i).  See 
discussion  of  the  proposed  amendment 
to  §1.17. 

Section  1.55(a)(2)(i)  through  (ill)  is 
proposed  to  clarify  the  current  Office 
practice  concerning  when  the  claim  for 

!)riority  and  the  certified  copy  of  the 
breign  application  specified  in  35 
U.S.C.  119(b)  must  be  filed.  Specifically 
§  1.55(a)(2)(i)  clarifies  current  Office 
practice  that  in  an  application  filed 
under  35  U.S.C.  111(a)  that  the  Office 
requires  the  claim  for  priority  and  the 
certified  copy  of  the  foreign  application 
be  filed  before  a  patent  is  granted. 
Section  1.55(a)(2)(ii)  clarifies  current 
Office  practice  that  in  an  application 
that  entered  the  national  stage  of  an 
international  application  after 
compliance  with  35  U.S.C.  371,  the  time 
limits  set  in  the  PCT  and  the 
Regulations  under  the  PCT  control  the  . 
time  limit  for  making  the  claim  for 
priority,  while  the  certified  copy  of  the 
foreign  application  must  be  filed  before 
the  patent  is  granted  if  the  certified  copy 
was  not  filed  in  accordance  with  the 
PCT  and  the  Regulation  imder  the  PCT. 
Section  1.55(a)(2)(iii)  clarifies  current 
Office  practice  that  the  Office  may 
require  both  the  claim  for  priority  and 
certified  copy  of  the  foreign  application 
be  filed  at  an  earlier  time  than  in 
§§1.55(a)(2){i)  or  1.55(a)(2)(ii)  under 
certain  circumstances. 

Section  1.55(a)(2)(iv)  is  also  proposed 
to  provide  that  priority  claims  and 
documents  may  be  submitted  after 
payment  of  the  issue  fee  but  with  no 
further  review  by  the  Office  other  than 
placement  in  the  application  file. 
Changes  to  the  patent  printing  process 
will  dramaticaUy  reduce  the  period 
between  the  date  of  issue  fee  payment 
and  the  date  a  patent  is  issued.  See 
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Filing  of  Continuing  Applications, 
Amendments,  or  Petitions  after  Payment 
of  Issue  Fee,  Notice,  1221  Off.  Gaz.  Pat. 
Office  14  (April  6, 1999);  and  Patents  to 
Issue  More  Quickly  After  Issue  Fee 
Payment,  Notice,  1220  Off.  Gaz.  Pat. 
Office  42  (March  9,  1999).  Thus,  it  is 
now  difficult  for  the  Office  to  match  a 
petition  containing  a  priority  claim  or 
certified  priority  docimient  filed  after 
payment  of  the  issue  fee  with  an 
application  file,  and  determine  whether 
the  applicant  has  met  the  conditions  of 
35  U.S.C.  119(a)-(d)  to  make  the  priority 
claim,  before  the  date  the  application 
will  issue  as  a  patent.  Nevertheless,  it  is 
also  imdesirable  to  prohibit  applicants 
from  filing  a  priority  claim  or  certified 
priority  document  between  the  date  the 
issue  fee  is  paid  and  the  date  a  patent 
is  issued.  Therefore,  the  Office  will 
permit  applicants  to  file  a  priority  claim 
or  certified  priority  document  (with  the 
processing  fee  set  forth  in  §  1.1 7(i)) 
between  the  date  the  issue  fee  is  paid 
and  the  date  a  patent  is  issued.  The 
Office  will,  however,  merely  place  such 
submission  in  the  application  file  but 
will  not  attempt  to  determine  whether 
the  applicant  has  met  the  conditions  of 
35  U.S.C.  119(a}-{d)  to  make  the  priority 
claim  nor  include  the  priority  claim 
information  in  the  text  of  the  patent.  In 
such  a  situation  (as  is  currently  the 
situation  when  a  petition  under  §  1.55  is 
granted),  the  patent  will  not  contain  the 
priority  claim  information,  £ind  the 
patentee  may  request  a  certificate  of 
correction  imder  35  U.S.C.  255  and 
§  1.323  at  which  point  a  determination 
of  entitlement  for  such  priority  will  be 
made. 

Section  1.56:  Section  1.56  is  proposed 
to  be  amended  to  add  a  new  §  1.56(e)  to 
provide  that  in  any  continuation-in-part 
application,  the  duty  imder  §  1.56 
includes  the  duty  to  disclose  to  the 
Office  all  information  known  to  the 
person  to  be  material  to  patentability 
which  became  available  between  the 
filing  date  of  the  prior  application  and 
the  national  or  PCT  international  filing 
date  of  the  continuation-in-part 
application.  Section  1.63(e)  ciurently 
requires  that  the  oath  or  declaration  in 
a  continuation-in-part  application 
acknowledge  that  the  du^  imder  §  1.56 
includes  the  duty  to  disclose  to  the 
Office  all  information  known  to  the 
person  to  be  material  to  patentability  (as 
defined  in  §  1.56(b))  which  became 
available  between  the  filing  date  of  the 
prior  application  and  the  national  or 
PCT  international  filing  date  of  the 
continuation-in-part  application.  Thus, 
the  examiner  must  object  to  an  oath  or 
declaration  in  a  continuation-in-part 
that  does  not  contain  this  statement.  By 


amending  §  1.56  to  expressly  provide 
that  the  duty  under  §  1.56  includes  this 
duty,  an  acknowledgment  of  the  duty  of 
disclosure  under  §  1.56  is  an 
acknowledgment  of  this  duty  in  a 
continuation-in-part  application,  and  an 
express  statement  to  that  effect  in  the 
oath  or  declaration  will  no  longer  be 
required. 

Section  1.59:  Section  1.59  is  proposed 
to  be  amended  to  refer  "the  fee  set  forth 
in  §  1.17(h)"  for  consistency  with  the 
proposed  amendment  to  §  1.17(h)  and 
(i).  See  discussion  of  the  proposed 
amendment  to  §  1.17. 

Section  1.63:  Section  1.63  is  proposed 
to  be  amended  for  clarity  and 
simplicity.  Section  1.63(a)  is  proposed 
to  be  amended  to  set  forth  the  oath  or 
declaration  requirements  that  are 
requirements  of  35  U.S.C.  115  (and  thus 
cannot  be  waived  by  the  Office  pursuant 
to  §  1.183).  Specifically,  §  1.63(a)  is 
proposed  to  be  amended  to  provide  that 
an  oath  or  declaration  filed  imder 
§  1.51(b)(2)  as  a  part  of  a  nonprovisional 
application  must:  (1)  Be  executed  [i.e., 
signed)  in  accordance  with  either  §  1.66 
or  §  1.68;  (2)  identify  each  inventor  and 
coimtry  of  citizenship  of  each  inventor; 
and  (3)  state  that  the  person  making  the 
oath  or  declaration  believes  the  named 
inventor  or  inventors  to  be  the  original 
and  first  inventor  or  inventors  of  the 
subject  matter  which  is  claimed  and  for 
which  a  patent  is  sought. 

Section  1.63(b)  is  proposed  to  be 
amended  to  provide  that  in  addition  to 
meeting  the  requirements  of  §  1.63(a), 
the  oath  or  declaration  must  also:  (1) 
Identify  the  application  to  which  it  is 
directed;  (2)  state  that  the  person 
making  the  oath  or  declaration  has 
reviewed  and  understands  the  contents 
of  the  application,  including  the  claims, 
as  amended  by  any  amendment 
specifically  referred  to  in  the  oath  or 
declaration;  and  (3)  state  that  the  person 
making  the  oath  or  declaration 
acknowledges  the  duty  to  disclose  to  the 
Office  all  information  known  to  the 
person  to  be  material  to  patentability  as 
defined  in  §  1.56.  These  requirements 
are  ciurentiy  located  at  §  1.63(a)(2), 
(b)(1).  and  (b)(3). 

Section  1.63(c)  is  proposed  to  provide 
that  an  applicant  may  provide 
identifying  information  either  in  an 
application  data  sheet  (§  1.76)  or  in  the 
oath  or  declaration.  Permitting 
applicants  to  provide  such  identifying 
information  in  an  application  data  sheet 
(rather  than  in  the  oath  or  declaration) 
should  result  in:  (1)  An  increase  in  the 
use  of  application  data  sheets;  and  (2)  a 
decrease  in  the  need  for  supplemental 
oaths  or  declarations  (providing  omitted 
information)  for  applications  in  which 


an  application  data  sheet  was 
submitted. 

Section  1.63(e)  is  proposed  to  be 
amended  to  eliminate  the  requirement 
that  an  oath  or  declaration  in  a 
continuation-in-part  application  state 
that  the  person  making  the  oath  or 
declaration  also  acknowledge  that  the 
duty  under  §  1.56  includes  Uie  duty  to 
disclose  to  the  Office  all  information 
known  to  the  person  to  be  material  to 
patentability  (as  defined  in  §  1.56(b)) 
which  became  available  between  the 
filing  date  of  the  prior  application  and 
the  national  or  PCT  international  filing 
date  of  the  continuation-in-part 
application.  See  discussion  of  the 
proposed  amendment  to  §  1.56(e). 

Section  1.64.- Section  1.64  is  proposed 
to  be  amended  to  also  refer  to  any 
supplemental  oath  or  declaration 
(§  1.67).  In  addition.  §  1.64(b)  is 
proposed  to  be  amended  to  provide  that 
if  the  person  making  the  oatii  or 
declaration  is  the  legal  representative, 
the  oath  or  declaration  shall  state  that 
the  person  is  the  legal  representative 
and  shall  also  state  the  citizenship, 
residence  and  mailing  address  of  the 
legal  representative. 

Section  1.67:  Section  1.67(a)  is 
proposed  to  be  amended  to  also  refer  to 
§  1.162,  and  to  provide  that  if  the 
earlier-filed  oath  or  declaration 
complied  with  §  1.63(a),  the  Office  may 
permit  the  supplementid  oath  or 
declaration  to  be  made  by  fewer  than  all 
of  the  inventors  or  by  an  applicant  other 
than  the  inventor. 

Section  1.67(c)  is  proposed  to  be 
deleted  as  uimecessary  because  it 
simply  reiterates  other  provisions  of  the 
rules  of  practice.  If  the  application  was 
altered  after  the  oath  or  declaration  was 
signed  (except  as  permitted  by 
§  1.52(c)),  §  1.52(c)  requires  a 
supplemental  oath  or  declaration  under 
§  1.67.  If  the  oath  or  declaration  was 
signed  in  blank  (while  incomplete), 
without  review  thereof  by  the  person 
making  the  oath  or  declaration,  or 
without  review  of  the  specification, 
including  the  claims,  the  oath  or 
declaration  does  not  meet  the 
requirements  of  §  1.63.  In  this  situation, 
§  1.67(a)  requires  a  supplemental  oath  or 
declaration. 

Section  1.72:  Section  1.72(a)  is 
proposed  to  be  amended  to  state 
"[ujnless  the  tide  is  supplied  in  an 
application  data  sheet  (§  1.76)"  to  clarify 
that  the  tide  is  not  requested  to  be  a 
heading  on  the  first  page  of  the 
specification  if  supplied  in  an 
application  data  sheet.  Section  1.72(b)  is 
proposed  to  be  amended  to  provide  that 
"[t]he  abstract  in  an  application  filed 
imder  35  U.S.C.  Ill  may  not  exceed  150 
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words  in  length"  to  harmonize  with 
PCX  guidelines. 

Section  1.76:  A  new  §  1.76  is 
proposed  to  be  added  to  provide  for  the 
inclusion  of  an  application  data  sheet  in 
an  application.  Section  1.76(a)  is 
proposed  to:  (1)  Explain  that  an 
application  data  sheet  is  a  sheet  or  set 
of  sheets  containing  bibliographic 
information  concerning  the  associated 
patent  application,  which  is  arranged  in 
a  specified  format;  and  (2)  when  an 
application  data  sheet  is  provided,  the 
application  data  sheet  becomes  part  of 
the  application.  While  the  use  of  an 
application  data  sheet  is  optional,  the 
Office  would  prefer  its  use  to  help 
facilitate  the  machine  reading  of  this 
important  information.  Entry  of  the 
information  in  this  manner  is  more 
timely  and  acctirate  than  the  current 
practice  of  presenting  the  informadon 
on  numerous  other  docxunents. 
Applicants  benefit  from  the  use  of 
application  data  sheets  by  being 
provided  with  more  accurate  and  timely 
filing  receipts,  by  reducing  the  time 
required  to  collect  bibliographic 
information  and  by  having  such 
information  printed  on  the  granted 
patents.  The  applicant  also  benefits  by 
receiving  an  official  notice  of  the  receipt 
of  papers  from  the  Office  at  an  earlier 
st^e  of  the  processing. 

Section  1.76(b)  is  proposed  to  provide 
that  bibliographic  data  as  used  in 
§  1.76(a)  includes:  (1)  appUcant 
information;  (2)  correspondence 
information;  (3)  specified  application 
information;  (4)  representative 
information;  (5)  domestic  priority 
information;  and  (6)  foreign  priority 
information.  Section  1.76(b)  as  proposed 
also  reminds  applicants  that  the 
citizenship  of  each  inventor  must  be 
provided  in  the  oath  or  declaration 
imder  §  1.63  (as  is  required  by  35  U.S.C. 
115)  even  if  this  information  is  provided 
in  the  application  data  sheet. 

Applicant  information  includes  the 
name,  residence,  mailing  address,  and 
citizenship  of  each  applicant  (§  1.41(b)). 
The  name  of  each  applicant  must 
include  the  family  name,  and  at  least 
one  given  name  without  abbreviation 
together  with  any  other  given  name  or 
initial.  If  the  applicant  is  not  an 
inventor,  this  information  also  includes 
the  applicant's  authority  (§§  1.42, 1.43 
and  1.47)  to  apply  for  the  patent  on 
behalf  of  the  inventor. 

Correspondence  information  includes 
the  correspondence  address,  which  may 
be  indicated  by  reference  to  a  customer 
nimiber,  to  which  correspondence  is  to 
be  directed  [see  §  1.33(a)). 

Application  inJFormation  includes  the 
title  of  the  invention,  the  total  nimiber 
of  drawing  sheets,  whether  the  drawings 


are  formal,  any  docket  number  assigned 
to  the  application,  the  type  (e.g.,  utility, 
plant,  design,  reissue  utility, 
provisional)  of  application.  Application 
information  also  indicates  whether  the 
application  discloses  any  significant 
part  of  the  subject  matter  of  an 
application  under  a  secrecy  order 
pursuant  to  §  5.2  of  this  chapter  [see 
§  5.2(c)). 

Representative  information  includes 
the  registration  niunber  of  each 
practitioner,  or  the  customer  number, 
appointed  with  a  power  of  attorney  or 
authorization  of  agent  in  the 
application.  Section  1.76(b)(4)  is 
proposed  to  state  that  providing  this 
information  in  the  application  data 
sheet  does  not  constitute  a  power  of 
attorney  or  authorization  of  agent  in  the 
application  [see  §  1.34(b)).  This  is 
because  the  Office  does  not  expect  the 
application  data  sheet  to  be  executed 
(signed)  by  the  party  (applicant  or 
assignee)  who  may  appoint  a  power  of 
attorney  or  authorization  of  agent  in  the 
application. 

Domestic  priority  information 
includes  the  application  number  (series 
code  and  serial  number),  the  filing  date, 
the  stat\is  (including  patent  number  if 
available),  and  relationship  of  each 
application  for  which  a  benefit  is 
claimed  under  35  U.S.C.  119(e),  120, 
121,  or  365(c).  Providing  this 
information  in  the  application  data 
sheet  constitutes  the  specific  reference 
required  by  35  U.S.C.  119(e)  or  120. 
While  the  rules  of  practice  (§  i.78(a)(2) 
or  §  1.78(a)(4))  require  that  this  claim  or 
specific  reference  be  in  the  first  line  of 
the  specification  the  patent  statute 
requires  that  a  claim  to  the  benefit  of 
(specific  reference  to)  a  provisional  (35 
U.S.C.  119(e)(1))  or  nonprovisional  (35 
U.S.C.  120)  be  in  the  application.  Since 
-the  application  data  sheet  (if  provided) 
is  considered  part  of  the  application,  the 
specific  reference  to  an  earlier  filed 
provisional  or  nonprovisional 
application  in  the  application  data  sheet 
meets  the  "specific  reference" 
requirement  of  35  U.S^C.  119(e)(1)  or 
120. 

Foreign  priority  information  includes 
the  application  niunber,  country,  and 
filing  date  of  each  foreign  application 
for  which  priority  is  claimed,  as  well  as 
any  foreign  application  having  a  filing 
date  before  that  of  the  application  for 
which  priority  is  claimed.  Providing 
this  information  in  the  application  data 
sheet  constitutes  the  claim  for  priority 
as  required  by  35  U.S.C.  119(b)  and 
§  1.55(a).  The  patent  statute  (35  U.S.C. 
119(b))  does  not  require  that  a  claim  to 
the  benefit  of  a  prior  foreign  application 
take  any  particiilar  form. 


Section  1.76(c)  as  proposed  indicates 
that  inconsistencies  between  the 
information  in  the  application  data 
sheet  (if  provided)  and  the  oath  or 
declaration  under  §  1.63  will  be 
resolved  in  favor  of  the  application  data 
sheet.  This  is  because  the  application 
data  sheet  (and  not  the  oath  or 
declaration)  is  intended  as  the  means  by 
which  applicants  will  provide 
information  to  the  Office.  Section 
1.76(c)  is  also  proposed  to  provide  that 
a  supplemental  application  data  sheet 
may  be  submitted  to  correct  or  update 
information  provided  in  a  previous 
application  data  sheet. 

Section  1.77:  Section  1.77(a)  is 
proposed  to  be  separated  into  sections 
1.77(a)  and  1.77(b).  New  §  1.77(a)  would 
list  the  order  of  the  papers  in  a  utility 
patent  application,  including  the 
proposed  application  data  sheet  [see 
§  1.76).  New  §  1.77(b)  would  list  the 
order  of  the  sections  in  the  specification 
of  a. utility  patent  application.  Current 
§  1.77(b)  is  proposed  to  be  redesignated 
1.77(c). 

Section  1.78:  Section  1.7B(a)(2)  is 
proposed  to  be  amended  to  provide  that 
the  specification  must  contain  or  be 
amended  to  contain  a  specific  reference 
required  by  35  U.S.C.  120  in  die  first 
sentence  following  the  tide,  luiless  the 
reference  is  included  in  an  application 
data  sheet.  Section  1.78(a)(4)  is 
proposed  to  be  amended  to  provide  that 
the  specification  must  contain  or  be 
amended  to  contain  a  specific  reference 
required  by  35  U.S.C.  119(e)(1)  in  the 
first  sentence  following  the  tide,  unless 
the  reference  is  included  in  an 
application  data  sheet.  See  discussion  of 
proposed  §  1.76(b)(5). 

Section  1.78(c)  is  proposed  to  be 
amended  for  consistency  with  §  1.110 
and  for  clarity. 

Section  1.84:  Section  1.84  is  proposed 
to  be  amended  to  delete  some 
requirements  that  are  more  stringent 
than  the  requirements  of  the  PCT,  while 
retaining  the  provisions  related  to 
acceptance  of  color  drawings/ 
photographs  which  are,  at  this  time, 
more  lenient. 

The  Office  is  proposing  to  delete  the 
petition  requirements  in  §  1.84(a)(2)  and 
§  1.84(b)(1)  and  the  requirement  for 
three  copies  of  black  and  white 
photographs.  This  change  would  make 
§  1.84  consistent  with  current  Office 
practice.  See  Interim  Waiver  of  37  CFR 
§  1.84(b)(1)  for  Petitions  to  Accept  Black 
and  White  Photographs  and  Advance 
Notice  of  Change  to  M.P.E.P.  §  608.02, 
Notice,  1213  Off.  Gaz.  Pat.  Office  108 
(August  4, 1998);  and  Interim  Waiver  of 
37  CFR  1.84(b)(1)  for  Petitions  to  Accept 
Black  and  White  Photographs  Filed  with 
only  One  Set  of  Photographs,  Notice, 
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1211  Off.  Gaz.  Pat.  Office  34  (June  9, 
1998).  In  addition,  paragraphs  (d),  (h), 
(i).  0).  (k)(l)  and  (3).  (m).  (n),  (p),  (r).  (s). 
and  (x)  of  §  1.84  are  proposed  to  be 
deleted  for  simplification.  These 
paragraphs  describe  characteristics  of 
patent  drawings  which  are  desirable 
because  they  assist  in  clearly 
communicating  the  disclosed  invention, 
but  which  are  not  necessary  for  the 
reproduction  of  drawings.  The 
requirements  set  forth  in  paragraphs  (d), 
(h),  (i),  (j),  (k)(l)  and  (3),  (m),  (n),  (p),  (r), 
(s),  and  (x)  of  §  1.84  will  continue  to  be 
described  in  the  MPEP  and/or 
publications  such  as  the  Guide  for  the 
Preparation  of  Patent  Drawings. 

Section  1.84(g)  is  proposed  to  be 
changed  to  1.84(f).  In  addition,  the 
dimensions  of  sight  on  21.6  cm  by  27.9 
cm  (8V2  by  11  inch)  drawing  sheets  are 
proposed  to  be  changed  17.0  cm  by  24.4 
cm  (6%  by  9V8  inches)  to  standardize 
the  sight  with  that  for  A4  paper. 

In  Topic  5  of  the  Advance  Notice  the 
Office  proposed  to  harmonize  patent 
drawing  standards  with  those  of  the 
PCT.'  The  Office  received  a  number  of 
comments.  The  majority  of  the 
comments  welcomed  a  single  standard 
for  patent  drawings  in  PCT  and  United 
States  patent  applications  so  long  as 
applicants  do  not  lose  their  ability  to 
file  color  drawings/photographs  or  to 
use  8V2  by  11  paper.  Some  expressed 
confusion  about  the  exact  requirements 
of  the  PCT  and  its  regulations. 
Fiulhermore,  many  commented  that 
drawing  standards  should  be  enforced 
in  the  same  manner,  and  that  drawings 
should  not  be  objected  to  in  the  national 
stage  ff  they  were  not  objected  to  in  the 
international  stage.  In  this  vein,  several 
argued  that  only  the  patent  examiners 
should  be  allowed  to  review  the  patent 
drawings,  ff  the  examiners  coidd 
understand  the  invention  firom  the 
drawings,  no  draftsperson  should  be 
permitted  to  make  "petty  objections" 
unrelated  to  how  well  the  invention  is 
disclosed  in  the  drawings.  On  the  other 
hand,  several  people  commented  that 
the  standards  for  PCT  applications  are 
too  low,  since  many  PCT  applications 
are  published  with  illegible  drawings  or 
drawings  that  do  not  adequately 
communicate  the  invention.  Several 
observed  that  the  PCT  rules  do  not 
permit  color  drawings  or  photographs 
and  stated  that  the  requirements  of  the 
two  systems  shoidd  be  the  same.  Others 
observed  that  the  PCT  rules  essentially 
require  formal  drawings  on  filing,  which 
is  contrary  to  U.S.  practice,  and  argued 
that  such  a  policy  would  be 
unnecessarily  expensive  to  applicants. 

Careful  consideration  of  the 
comments  and  the  business  practice  of 
drawing  review  has  led  the  Office  to 


conclude  that,  in  general,  drawings 
should  only  be  objected  to  by  the  Office 
if  they  cannot  be  reproduced  or  there  is 
an  error  in  the  drawings.  The  Office 
should  accept  drawings  that  would  be 
acceptable  under  the  PCT  rules,  but 
should  not  copy  PCT  rules  solely  for  the 
sake  of  uniformity.  A  proper  application 
of  a  low  standard  for  drawing  review 
will  result  in  fewer  drawings  being 
objected  to  and  fewer  corrected  or 
formal  drawings  being  filed  after 
allowance  of  a  patent  application.  This 
should  reduce  delays  diuing  the 
printing  cycle  (during  which  time  the 
Office  waits  for  corrected  or  formal 
drawings  to  be  filed).  Applicants  who 
submit  informal  drawings  on  filing  will 
be  unlikely  to  encounter  a 
draftsperson's  objection  because  few 
drawings  will  fail  to  meet  the  reduced 
standards.  Any  formal  drawings  filed 
after  allowance  which  were  not  required 
by  the  Office,  however,  are  unlikely  to 
be  included  in  the  printed  patent 
because  the  printing  process  will  have 
begim  before  payment  of  the  issue  fee 
and  the  formsd  drawings  are  unlikely  to 
catch  up  to  the  application  file  in  time 
to  be  included  in  die  printed  patent. 

Patents  printed  with  high  quality 
drawings  look  better  and  should  be 
easier  to  understand.  Applicants 
interested  in  having  their  patents 
printed  with  good  quality  drawings 
should  be  motivated  by  their  own 
interests  to  submit  good  quality 
drawings.  However,  the  Office  should 
not  spend  resources  to  insist  upon  high- 
quality  drawings  when  lesser  quality 
drawings  would  suffice  to  communicate 
the  invention  and  to  meet  the  printer's 
requirements.  Accordingly,  if  applicants 
submit  drawings  which  are  of  inferior 
quality,  but  acceptable  to  the  Office, 
applicants  shoidd  not  be  surprised 
when  a  patent  issues  with  those  very 
same  drawings. 

Section  1.84  is  also  proposed  to 
provide  for  a  fee  for  processing  and 
printing  patents  with  color  drawings  or 
photographs  in  color  rather  than  in 
black  and  white.  The  petition  fee  set 
forth  in  §  1.84(a)(2)(i)  is  proposed  to  be 
deleted  and  a  fee  commensurate  with 
the  Office  costs  of  handling  and  printing 
color  photographs  will  be  charged 
instead. 

Many  comments  were  received 
welcoming  printing  of  patents  in  color, 
and  stating  that  applicants  would  be 
willing  to  pay  any  required  fees  for  their 
patent  to  be  printed  in  color. 

When  filing  international  applications 
imder  the  PCT,  applicants  must 
remember  to  consult  the  PCT  and  its 
regulations  regarding  requirements  of 
drawings,  especially  the  provisions 
related  to  amendment  or  correction  of 


drawings.  While  color  drawings  are 
permitted  in  U.S.  patent  applications, 
submission  of  color  drawings  in 
international  applications  is  not 
permitted  and  may  cause  difficulties  in 
international  processing  which  cannot 
be  overcome.  Black  and  white  drawings 
submitted  after  the  international  filing 
date  to  overcome  objections  to  color 
drawings  may  be  reftised  if  they  do  not 
comply  with  the  requirements  of  PCT 
Rule  91.1,  which  could  result  in 
significant  loss  to  applicants. 

Section  J.  85  .Section  1.85  is  proposed 
to  be  amended  to  make  the  period  for 
filing  corrected  or  formal  drawings  in 
response  to  a  Notice  of  Allowability  a 
non-extendable  period. 

In  Topic  7  of  the  Advance  Notice  the 
Office  proposed  to  reduce  the  time  for 
filing  corrected  or  formal  drawings  after 
the  mailing  date  of  the  "Notice  of 
Allowability"  from  three  months  to  one 
month.  In  response,  many  comments 
were  received  which  explained  that  one 
month  was  too  short  of  a  period  of  time 
in  which  to  make  the  necessary  changes 
to  the  drawings.  In  addition,  many 
stated  that  having  two  different  time 
periods  running  against  the  applicant 
makes  docketing  of  the  required  replies 
too  complicated.  Several  comments 
received  indicated  that  corrected  or 
formal  drawings  should  be  required  at 
the  same  time  as  the  issue  fee,  with  no 
opportunity  for  the  drawings  to  be  filed 
later.  Others  indicated  that,  while  one 
month  was  too  short  of  a  period  of  time, 
two  months  would  be  adequate. 

After  consideration  of  the  comments 
and  the  Office's  business  goal  of 
decreasing  cycle  time  for  all  inventions, 
the  Office  is  proposing  to  amend 
§  1.85(c)  to  provide  that  corrected  or 
formal  drawings  must  be  filed  within 
three  months  of  the  date  of  mailing  of 
the  "Notice  of  Allowability"  requiring 
such  drawings,  and  that  no  extensions 
of  time  under  §  1.136(a)  or  (b)  will  be 
permitted.  Refusing  to  permit  an 
extension  of  time  when  formal  or 
corrected  drawings  cannot  be  filed 
within  the  three-month  period  and 
sufficient  cause  exists  for  an  extension 
may  appear  to  be  harsh.  A  strong  policy 
is  considered  necessary,  however,  to 
ensure  that  the  drawings  are  filed 
within  the  set  period.  The  Office  has 
also  considered  that  many  applicants 
are  in  the  habit  of  filing  formal  or 
corrected  drawings  with  an  extension  of 
time  and  may,  out  of  habit  and 
ignorance  of  the  nde  change,  continue 
to  do  so.  These  applicants  will  have  to 
file  a  petition  to  revive  under  §  1.137(b) 
as  the  failure  to  timely  file  any  formal 
drawings  that  were  required  will  cause 
the  application  to  go  abandoned. 
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The  Office  is  taking  positive  steps  to 
make  it  easier  for  applicants  to  submit 
drawings  which  will  be  approved.  See 
the  changes  proposed  in  §  1.84.  Thus, 
the  instances  where  formal  drawings 
will  be  required  when  the  case  is 
allowable  will  be  reduced  as  more 
drawings  will  be  approved  as  submitted. 

If  the  amendment  to  §  1.85  is  adopted, 
the  time  period  for  filing  any  required 
supplemental  oath  or  declaration  in 
compliance  with  §  1.63  will  be  set  to  be 
the  same  non-extendable  time  period  of 
three  months  from  the  date  of  mailing 
of  the  Notice  of  Allowability  requiring 
the  supplemental  oath  or  declaration. 

Section  1.91:  Section  1.91(a)(3)(i)  is 
proposed  to  be  amended  to  refer  to 
"Ulhe  fee  set  forth  in  §  1.17(h)"  for 
consistency  with  the  changes  to 
§  1.17(h)  and  §  1.17(i).  See  discussion  of 
changes  to  §  1.17(h)  and  §  1.17(i). 

Section  1.96:  The  Office  indicated  in 
the  Advance  Notice  that  the  submission 
of  computer  program  listings  on 
microfiche  placed  a  burden  on 
applicants  and  the  Office,  and  that  it 
was  considering  changes  to  §  1.96  to 
permit  machine  readable  computer 
program  listings  to  be  submitted  on 
electronic  media  in  lieu  of  microfiche. 
See  Changes  to  Implement  the  Patent 
Business  Goals,  63  FR  at  53510-12, 
1215  Off.  Gaz.  Pat.  Office  at  99-100. 

Section  1.96  is  proposed  to  be 
amended  to  provide  for  voliuninous 
program  listings  to  be  submitted  on 
archival  electronic  media  instead  of 
microfiche.  Section  1.96(b)  is  proposed 
to  be  amended  to  limit  computer 
program  listings  that  may  be  submitted 
as  drawings  or  part  of  the  specification 
to  computer  prog^iam  listings  that  are 
contained  on  one  sheet. 

Under  §  1.96  as  proposed,  any 
computer  program  listing  may,  and  any 
computer  program  Listing  that  woiUd  be 
contained  on  more  than  one  sheet  must, 
be  submitted  as  a  computer  program 
listing  appendix  pursuant  to  §  1.96(c) 
(subject  to  the  "transitional"  practice 
discussed  below). 

Section  1.96(c)  is  specffically 
proposed  to  provide  that  a  "computer 
program  listing  appendix"  be  submitted 
on  a  Compact  Disk-Read  Only  Memory 
(CD-ROM)  or  Compact  Disk-Recordable 
(CD-R).  A  CD-ROM  is  the  only  practical 
electronic  medium  of  archival  quality 
under  the  current  standards  of  the 
National  Archives  and  Records 
Administration  (NARA).  See  36  CFR 
1228.188(c)  and  (d)  and  1234.30.  The 
Office  considers  CI>-R  to  be  an 
electronic  mediimi  having  an  archival 
quality  equivalent  to  the  archival 
quality  of  CD-ROM.  The  information  so 
submitted  will  be  considered  a 
"computer  program  listing  appendix" 


(rather  than  a  microfiche  appendix). 
Section  1.96(c)  will  continue  to  require 
a  reference  at  the  beginning  of  the 
specification  as  itemized  in  §  1.77(b)(4). 
As  with  a  microfiche  appendix,  the 
contents  of  the  "computer  program 
listing  appendix"  on  a  CD-ROM  or  CD- 
R  will  not  be  printed  with  the  published 
patent,  but  will  be  available  at  the  Office 
on  a  medium  to  be  specified  by  the 
Office.  The  contents  of  a  "computer 
program  listing  appendix"  on  a  CD- 
ROM  or  CD-R  may  not  be  amended 
pursuant  to  §  1.121,  but  must  be 
submitted  on  a  substitute  CD-ROM  or 
CI>-R.  Section  1.96(c)  does  not  apply  to 
international  applications  filed  in  the 
United  States  Receiving  Office. 

Section  1.96(c)(1)  is  proposed  to 
provide  that  the  availability  of  the 
computer  program  will  be  directly 
analogous  to  that  of  the  microfiche.  The 
Office  will  make  the  contents  available 
for  inspection,  for  example  at  electronic 
workstations  in  the  Public  Search  Room. 
If  needed,  multiple  CD-ROMs  or  CD-Rs 
may  be  used  for  the  submissions 
pertaining  to  a  single  patent  application, 
but  each  application  with  an  electronic 
mediiun  appendix  must  be  supplied 
with  its  own  copy  of  the  medium  or 
media.  Section  1.96(c)(2)  is  proposed  to 
provide  submission  requirements  that 
refer  to  the  relevant  NARA  standards  in 
36  CFR  Part  1228  for  submissions  of 
Government  electronic  records  to 
NARA.  Section  1.96(c)(2)  is  also 
proposed  to  provide  that  a  CD-ROM  or 
CD-R  "computer  program  listing 
appendix"  must  be  labeled  with  the 
following  information:  (1)  The  name  of 
each  inventor  (if  known);  (2)  title  of  the 
invention;  and  (3)  the  docket  number 
used  by  the  person  filing  the  application 
to  identify  the  application  (if 
applicable). 

Even  after  adoption  of  this  proposed 
change  to  §  1.96,  the  Office  will 
continue  to  accept  a  computer  program 
listing  that  complies  with  ciurent  §  1.96 
[i.e.,  a  computer  program  listing 
contained  on  ten  or  fewer  sheets  as 
drawings  or  part  of  the  specification,  or 
a  "computer  program  listing  appendix" 
on  microfiche)  for  some  period  of  time 
(e.g.,  two  years)  that  will  be  specffied  in 
any  final  rule  notice  adopting  this 
proposed  change  to  §  1.96.  Should  these 
provisions  be  adopted,  conforming 
changes  may  be  made  in  the  regulations 
to  accommodate  international 
applications  in  the  national  stage. 

Comments:  The  comments  (almost 
without  exception)  were  supportive  of 
this  proposal.  Comments  specifically 
indicated  that  this  proposal  was  "long 
overdue,"  and  that  the  proposal  should 
include  provisional  applications  and 
other  technologies  including  chemical 


and  manufacturing  processes  requiring 
precise  computer  control.  The 
comments  provided  advice  including 
the  concepts  of  safeguarding  the 
information  from  alteration,  of  making 
the  public  access  and  examiner  access 
easy,  and  of  assuring  the  submissions 
are  readable.  The  only  negative 
comment  was  an  expression  of  disbelief 
that  the  Office  was  equipped  to  handle 
electronic  media  submissions. 

Response:  The  Office  is  proposing 
changes  to  §  1.96  to  provide  for 
voluminous  program  listings  to  be 
submitted  on  archival  electronic  media 
instead  of  microfiche.  The  effective  date 
of  the  proposed  change  will  be  linked  to 
the  development  and  deployment  of 
electronic  systems  at  the  Office  to 
capture,  store  and  retrieve  information 
submitted  on  archival  electronic  media 
in  a  manner  to  assure  the  integrity  and 
authenticity  of  the  information,  and 
provide  its  display  as  needed  for  the 
Office,  the  patentee  (and  applicants), 
and  the  public. 

The  proposed  change  to  §  1.96  and 
§  1.821  et  seq.  (discussed  below) 
contemplated  for  computer  program 
listings  and  sequence  listings  would 
eliminate  the  need  for  submissions  of 
hard  to  handle  and  reproduce 
microfiche  computer  program  listings 
and  voluminous  paper  sequence 
listings.  To  focus  specifically  on  the 
.Office's  difficult  paper  handling 
problem,  and  to  simplify  this  project  so 
it  can  be  deployed  in  a  short  time  span, 
only  the  computer  program  listings  and 
the  nucleotide  and/or  amino  acid 
sequences  would  be  accepted  in 
machine  readable  format. 

Relationship  to  Office  automation 
plans:  These  changes  being  proposed 
are  understood  to  be  the  initial  steps 
towards  solutions  to  difficult  Office 
paper-handling  problems.  The  Office  is 
planning  for  full  electronic  submission 
of  applications  and  related  dociunents 
by  fiscal  year  2003.  The  changes 
proposed  in  this  notice  are  an  initial 
step  in  that  direction,  permitting  certain 
application  and  related  material  to  be 
submitted  on  an  acceptable  archival 
medium. 

Sections  1.97  and  1.98:  The  Office 
proposes  to  go  forward,  at  the  present 
time,  with  only  one  aspect  of  the  plan 
for  information  disclosure  statement 
(IDS)  revision  that  was  set  forth  in  the 
Advance  Notice:  the  proposal  to  require 
that  an  IDS  include  a  legible  copy  of 
each  cited  pending  U.S.  application. 
The  proposed  IDS  rules  are  also  being 
revised  for  consistency  and  grammar, 
and  to  tie  up  a  number  of  loose  ends, 
as  will  be  discussed  below. 

Other  than  the  proposed  requirement 
for  a  copy  of  each  cited  U.S.  application. 
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the  IDS  proposals  as  set  forth  in  Topics 
9  and  10  of  the  Advance  Notice  have 
been  withdrawn.  Accordingly,  there  is 
no  proposal  at  this  time  for  a  statement 
of  personal  review  nor  for  a  unique 
description  as  were  called  for  in  the 
Advance  Notice,  and  the  amount  of 
citations  that  may  be  submitted  is  not 
presently  proposed  to  be  limited.  The 
Office  issued  a  notice  of  hearing  and 
request  for  public  conunents  to  obtain 
views  of  the  public  on  issues  associated 
with  the  identification  and 
consideration  of  prior  art  during 
patentability  determinations.  See  Notice 
of  Public  Hearing  and  Request  for 
Comments  on  Issues  Related  to  the 
Identification  of  Prior  Art  Diuing  the 
Examination  of  a  Patent  Application, 
Notice  of  Hearing  and  Request  for 
Public  Comments,  64  FR  28803  (May  27, 
1999),  1223  Off.  Gaz.  Pat.  Office  91 
(June  15, 1999).  Piu-suant  to  that  notice, 
the  Office  held  pubUc  hearings  on  June 
28th  and  July  14th  of  1999  on  the  issues. 
These  prior  art  issues  are  related  to  the 
changes  presentiy  being  considered  by 
the  Office  to  impose  requirements/limits 
on  IDS  submissions.  Thus,  it  would  be 
premature  to  go  forward  with  a 
comprehensive  new  IDS  alternative 
imtil  the  results  of  the  hearings  and 
conmients  submitted  in  response  to  the 
notice  have  been  appropriately 
evaluated.  It  is  contemplated  that  any 
new  IDS  alternatives  will  be  advanced 
in  any  rulemaking  notice  which  may 
result  from  the  evaluation  of  the  results 
of  the  public  hearings  and  comments 
submitted  in  response  to  the  notice. 

The  Office  recenUy  issued  guidelines 
for  reviewing  requests  for 
reexaminations  and  ongoing 
reexaminations  for  compliance  with  In 
re  Portola  Packaging,  Inc.,  110  F.3d  786, 
42  USPQ2d  1295  (Fed.  Cii.  1997).  See 
Guidelines  for  Reexamination  of  Cases 
in  View  of  In  re  Portola  Packaging,  Inc., 
110  F.3d  786,  42  USPQ2d  1295  (Fed. 
Cir.  1997),  Notice,  64  FR  15346  (March 
31, 1999),  1223  Off.  Gaz.  Pat.  Office  124 
(June  22, 1999).  These  guidelines  are 
pertinent  to  the  consideration  given  IDS 
citations,  stating: 

Where  the  IDS  citations  are  submitted  but 
not  described,  the  examiner  is  only 
responsible  for  cursorily  reviewing  the 
references.  The  initials  of  the  examiner  on 
the  PTOL-1449  indicate  only  that  degree  of 
review  unless  the  reference  is  either  applied 
against  the  claims,  or  discussed  by  the 
examiner  as  pertinent  art  of  interest,  in  a 
subsequent  office  action. 

See  GuideUnes  for  Reexamination  of 
Cases  in  View  of  In  re  Portola 
Packaging,  Inc.,  110  F.3d  786, 42 
USPQ2d  1295  (Fed.  Cir.  1997),  64  FR  at 
15347, 1223  Off.  Gaz.  Pat.  Office  at  125 
(response  to  conunent  6). 


The  public  should  thus  be  aware  that 
full  consideration  of  all  citations 
submitted  in  compliance  with  §§  1.97 
and  1.98  is  not  required  on  the  part  of 
the  examiner.  The  examiner  performs  a 
cursory  review  of  each  IDS  citation  to 
the  extent  that  he/she  needs  in  order  to 
determine  whether  he/she  will  evaluate 
the  citation  further.  If  the  cursory 
review  reveals  the  citation  not  to  be 
useful,  the  examiner  will  simply  stop 
looking  at  it.  The  examiner  will  be 
understood  to  have  provided  full 
consideration  only  where  the  examiner 
applies  the  IDS  citation  as  a  reference 
against  the  claims  in  the  application 
being  examined,  or  otherwise  deems  the 
citation  useful  to  the  examination  and 
discusses  that  use.  Further,  the  appljdng 
of  the  IDS  citation  as  a  reference,  or  the 
discussion  of  the  use  of  the  citation 
(where  the  citation  is  not  applied  as  a 
reference),  must  be  in  writing: 

[T]he  Office  cannot  presume  that  a  prior  art 
reference  was  previously  relied  upon  to  reject 
or  discussed  in  a  prior  PTO  proceeding  if 
there  is  no  basis  in  the  written  record  to  so 
conclude  other  than  the  examiner's  initials  or 
a  check  mark  on  a  PTO  1449  form,  or 
equivalent,  submitted  with  an  information 
disclosure  statement.  Thus,  any  discussion  of 
prior  art  must  appear  on  the  record  of  a  prior 
related  PTO  proceeding. 

See  Guidelines  for  Reexamination  of 
Cases  in  View  of  In  re  Portola 
Packaging,  Inc.,  110  F.3d  786,  42 
USPQ2d  1295  (Fed.  Cir.  1997),  64  FR  at 
15349, 1223  Off.  Gaz.  Pat.  Office  at  127 
(endnote  7). 

It  is  also  noted  that  the  Office  intends 
to  issue  a  notice  dealing  with  printing 
of  IDS  citations  on  the  face  of  the  patent. 
Currently,  all  IDS  citations  which  are 
listed  on  a  PTO-1449  form,  or  an 
equivalent  of  the  PTO-1449.  and  are 
initialed  by  the  examiner,  are  printed  on 
the  face  of  the  patent  together  with  art 
cited  by  the  examiner.  In  the  notice,  the 
public  would  be  informed  that  IDS 
citations  printed  on  the  face  of  the 
patent  will  be  distinguished  from 
citations  made  by  the  examiner,  using  a 
separate  printing  field,  markings,  or 
some  other  means. 

Specifics  of  the  contemplated  IDS 
revisions:  The  specifics  of  the 
contemplated  revisions  to  §  1.97  and 
§  1.98  will  now  be  discussed  as  to  the 
one  Advance  Notice  proposed  change 
that  is  being  retained,  as  to  newly 
advanced  changes,  and  as  to  Advance 
Notice  proposed  changes  that  are  being 
dropped.  The  discussion  is  presented  in 
the  following  twelve  parts  which 
separately  address  identifiable  portions 
of  the  subject  matter:  (1)  Deletion  of 
unassociated  text;  (2)  items  cited  in 
continued  prosecution  applications 
(CPAs);  (3)  fihng  the  IDS  before  die  mail 


date  of  final  Office  actions;  (4)  required 
fee  and  statement  for  IDS  submission 
made  after  close  of  prosecution;  (5) 
newly  cited  item  in  foreign  office  must 
be  cited  for  the  first  time;  (6)  IDS  that 
does  not  comply  with  either  §  1.97  or 
§  1.98;  (7)  copies  of  cited  U.S. 
applications  required;  (8)  how  to 
identify  a  cited  U.S.  application;  (9) 
citation  was  previously  made  in  parent 
application;  (10)  granunar  and 
consistency;  (11)  aspects  of  Topic  9  in 
the  Advance  Notice  not  being  pursued 
in  this  notice;  and  (12)  comments 
generally  directed  at  revision  of  the  IDS 
rules. 

Part  (1)  Deletion  of  Unassociated  Text 

The  phrase  "whichever  event  occurs 
last"  appears  at  the  end  of  paragraph 
(b)(3)  of  §  1.97,  and  thus  it  physically 
appears  to  apply  only  to  paragraph 
(b)(3).  In  reality,  "whichever  event 
occius  last"  should  be  associated  with 
each  of  paragraphs  (b)(1),  (b)(2)  and 
(b)(3).  Accordingly,  it  is  proposed  to 
delete  "whichever  event  occurs  last" 
from  paragraph  (b)(3),  and  to  insert 
"within  any  one  of  the  following  time 
periods"  in  paragraph  (b).  This  would 
eliminate  the  unassociated  text 
"whichever  event  occurs  last"  from 
paragraph  (b)(3),  while,  at  the  same 
time,  making  it  clear  that  the  IDS  will 
be  entered  if  it  is  filed  within  any  of  the 
time  periods  of  paragraphs  (b)(lj,  (b)(2) 
or  (b)(3).  Additionally,  paragraph  (c)  of 
§  1.97  is  proposed  to  be  revised,  in 
conformance  with  paragraph  (b),  to 
delete  "whichever  occurs  first." 

Part  (2)  Items  Cited  in  Continued 
Prosecution  Applications  (CPAs) 

Section  1.97(b)(1)  is  proposed  to  be 
amended  to  insert  "other  than  an 
application  under  §  1.53(d)"  to 
eliminate  the  three-month  window  for 
filing  an  IDS  in  a  CPA.  Because  of  the 
streamlined  processing  for  CPAs,  it  is 
expected  that  the  examiner  will  issue  an 
action  on  the  merits  before  three  months 
from  the  filing  date.  Under  the  ctirrent 
rule,  should  an  examiner  issue  an  action 
on  the  merits  prior  to  three  months  from 
the  filing  date  and  an  IDS  is  submitted 
after  the  Office  action  is  mailed  but 
within  the  three-month  window,  the 
examiner  must  i  edo  the  action  to 
consider  the  IDS.  A  CPA  is  a  continuing 
appUcation,  and,  thus,  applicant  should 
have  had  ample  opportimity  to  file  an 
IDS.  In  addition,  as  pointed  out  below, 
it  is  being  proposed  to  revise  §  1.103  to 
provide  for  a  request  of  a  three-month 
suspension  of  action  upon  filing  of  a 
CPA;  thus,  in  an  unusual  instance 
where  a  need  to  file  an  IDS  newly  arises, 
applicant  can  request  the  three-month 
suspension  based  upon  that  need.  In 
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view  of  the  above,  it  is  deemed 
appropriate  to  require  that  any  IDS  be 
filed  before  filing  the  CPA,  or 
concurrently  witii  the  filing  of  the  CPA. 

Part  (3)  Filing  the  IDS  Before  the  Mail 
Date  of  Final  Office  Actions 

Paragraph  (c)  of  §  1.97  would  be 
revised  to  include,  in  addition  to  a  final 
action  under  §  1.113  and  a  notice  of 
allowance  under  §  1.311,  other  Office 
actions  which  close  prosecution  in  the 
application.  This  would  typically  occur 
when  an  Office  action  under  Ex  parte 
Quayle,  1935  Dec.  Comm'r  Pat.  11 
(1935),  is  issued.  No  reason  is  seen  for 
including  only  two  of  the  types  of 
actions  which  close  prosecution  (that 
under  §  1.113,  and  that  under  §  1.311), 
while  not  including  other  types. 

Part  (4)  Required  Fee  and  Statement  for 
IDS  Submission  Made  After  Close  of 
Prosecution: 

Paragraph(d)(3)  of  §  1.97  would  be 
revised  to  delete  reference  to  the  fee  as 
a  petition  fee  under  §  1.17(i)  and  instead 
make  reference  to  the  fee  as  an  IDS  fee 
imder  §  1.17(p).  There  is  no  reason  for 
the  reduced  fee  of  $130  that  is  currently 
recited  by  paragraph  (d),  as  opposed  to 
the  larger  $240  IDS  fee  set  forth  in 
paragraph  (c).  On  the  contrary,  the 
paragraph  (d)  submission  is  made  later 
in  the  prosecution  than  that  of 
paragraph  (c),  and  thus  interrupts  the 
process  at  least  as  much  as  the 
paragraph  (c)  submission.  Therefore,  the 
fee  for  the  paragraph  (d)  submission 
should  be  at  least  as  much  the  $240  IDS 
fee  required  for  the  paragraph  (c) 
submission. 

In  addition,  paragraph(d)(2]  of  §1.97 
has  been  deleted  in  its  entirety,  to 
remove  all  reference  to  the  filing  of  a 
petition.  A  petition  unduly  complicates 
the  matter,  while  there  is  really  no  issue 
to  be  decided  other  than  the  entry  of  the 
IDS,  which  issue  is  ordinarily  decided 
by  the  patent  examiner.  As  it  is 
contemplated  to  be  amended,  paragraph 
(d)  of  §  1.97  would  simply  require  (for 
an  IDS  submitted  after  the  close  of 
prosecution  and  before  payment  of  the 
issue  fee)  the  combination  of  the  IDS  fee 
and  a  statement  as  is  specified  in 
paragraph  (e)  of  §  1.97. 

Part  (5)  Newly  Cited  Item  in  Foreign 
office  Must  Be  Cited  for  the  First  Time 

Section  1.97(e)(1)  is  proposed  to  be 
amended  to  specify  that  an  item  first 
cited  in  a  commimication  from  a  foreign 
patent  office  in  a  coimterpart  foreign 
application  not  more  than  three  months 
prior  to  the  filing  of  the  statement  is 
entitled  to  special  consideration  for 
entry  into  the  record.  An  item  first  cited 
by  a  foreign  patent  office  (for  example) 


a  year  before  in  a  communication  from 
that  foreign  patent  office,  which  item  is 
once  again  cited  by  another  foreign 
patent  office  within  three  months  prior 
to  the  filing  of  the  statement  in  the 
Office,  is  not  entitled  to  special 
consideration  for  entry,  since  applicant 
was  aware  of  the  item  a  year  ago,  yet  did 
not  submit  that  item. 

Part  (6)  IDS  That  Does  Not  Comply  With 
Either  §1.97  or  §1.98 

Paragraph  (i)  of  §  1.97  is  proposed  for 
revision  to  delete  "filed  before  the  grant 
of  a  patent."  This  phrase  is  surplusage 
since  there  can  be  no  information 
disclosure  statement  after  the  grant  of 
the  patent.  A  submission  of  information 
items  after  the  patent  grant  is  a  "prior 
art  citation"  which  is  made,  and  treated, 
under  §501. 

Paragraph  (i)  of  §  1.97  would  also  be 
revised  to  make  it  a  little  clearer  as  to 
what  sections  must  be  complied  with, 
and  to  change  the  paragraph  (i)  plural 
recitation  of  information  disclosure 
statements  to  a  singular  recitation, 
which  would  be  in  conformance  with 
the  rest  of  §  1.97. 

Part  (7)  Copies  of  Cited  U.S. 
Applications  Required 

The  Office  proposes  to  go  forward,  at 
the  present  time,  with  one  aspect  of  the 
Advance  Notice  IDS  proposal.  Section 
1.98(a)(2)  would  be  revised  to  require 
that  an  IDS  include  a  legible  copy  of 
each  cited  pending  U.S.  application. 
Thus,  the  current  exception  to  the 
requirement  for  supplying  citation 
copies  set  forth  in  §  1.98(a)(2)(ii)  for 
pending  U.S.  applications  would  be 
eliminated. 

The  Office  noted,  in  the  Advance 
Notice,  its  concern  that  current  §  1.98 
does  not  require  applicant  to  supply 
copies  of  U.S.  application  citations.  It 
was  pointed  out  that  there  is  a  real 
burden  on  the  examiner  to  locate  and 
copy  one  or  more  pending  applications, 
thus  delaying  the  examination  of  the 
application  being  examined  (in  which 
the  U.S.  application  citation  is  made). 
Further,  copying  a  cited  application  has 
the  potential  for  interfering  with  the 
processing  and  examination  of  the  cited 
application  itself.  Accordingly, 
§  1.98(a)(2)  is  proposed  for  revision  to 
require,  for  each  U.S.  application 
citation  listed,  that  applicant  submit 
either  a  copy  of  the  application 
specification,  including  the  claims,  and 
any  drawing  of  the  application,  or  as  a 
minimum,  the  portion  of  the  application 
which  caused  it  to  be  listed,  including 
any  claims  directed  to  the  portion 
which  caused  it  to  be  listed.  This 
proposed  revision  woiild,  additionally, 
be  a  benefit  to  the  public  since  the  copy 


of  the  application  would  be  readily 
available  upon  issuance  of  the 
application  as  a  patent. 

Comments  Received  in  Response  to 
the  Advance  Notice:  In  response  to  the 
Advance  Notice,  a  significant  number  of 
comments  were  in  favor  of  adopting  the 
requirement  for  copies  of  0.S. 
applications,  and  indicated  that  there 
should  be  no  problem  with  requiring 
submission  of  copies.  Comments  noted 
that  the  submission  of  copies  of  cited 
applications  will  speed  up  the 
application  process.  It  will  decrease  the 
time  burden  on  examiners  in  obtaining 
and  copying  such  applications.  It  will 
also  avoid  interruption  of  the 
examination  of  the  application  being 
cited,  as  otherwise,  papers  in  the 
original  file  of  the  cited  application 
must  be  removed  and  copied  in  order  to 
be  reviewed.  Even  further,  it  was  noted, 
that  this  revision  of  the  rule  should 
reduce  risks  of  application  papers  in  the 
cited  cases  being  misplaced  or  lost. 

A  niunber  of  comments  were 
concerned  that  submission  of  copies  of 
miUtiple  U.S.  patent  applications  in  an 
IDS  will  overwhelm  the  Office  with  an 
increased  volume  of  paper.  Some 
comments  opposed  the  requirement  for 
copies  of  U.S.  patent  applications  on  the 
grounds  that  it  will  place  a  difficult 
biuden  on  counsel/applicants  to 
provide  the  Office  with  a  copy  of  each 
cited  U.S.  application.  An  example  was 
given,  where  the  client  has  an  extensive 
patent  portfolio  distributed  among 
several  patent  firms  [e.g.,  the  result  of 
licensing  agreements  or  other  conflicts 
of  interest  which  require  different 
counsel  to  be  responsible  for  different 
cases  in  a  portfolio).  In  such  a  scenario, 
counsel  may  not  be  able  to  receive/view 
copies  of  related  applications  due  to 
constraints  imposed  by  applicable 
ethical  rules  and  thus  may  not  be  able 
to  supply  copies.  Another  example  was 
given,  where  a  practitioner  may  be 
aware  that  a  pending  application  is 
relevant  and  may  not  have  access  to  that 
pending  application,  since  it  is  that  of 
another  party. 

With  respect  to  these  grounds  for 
opposition  to  the  requirement,  it  should 
initially  be  noted  that  citation  of  another 
application  in  an  IDS  is  relatively  rare 
and,  as  such,  should  not  significantly 
increase  the  volume  of  paper  the  Office 
must  deal  with.  Also,  in  those  few 
situations  where  U.S.  applications  are 
cited  and  counsel  cannot  provide  copies 
of  the  applications,  a  petition  could  be 
submitted  for  waiver  of  the  rules,  and 
the  petition  would  be  decided  on  a  case- 
by-case  basis.  In  addition,  if  a 
practitioner  is  not  permitted,  due  to 
ethical  considerations,  to  review 
material  that  may  be  of  significance  in 
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the  prosecution  of  a  particular 
application,  it  is  not  clear  why  the 
practitioner  would  be  involved  in  the 
prosecution  of  that  application.  As  to 
the  conunent  relating  to  lack  of  access 
by  practitioner,  such  lack  of  access  may 
result  from  the  fact  that  the  application 
to  be  cited  is  that  of  a  third  party  and 
is  not  available  to  the  public,  which 
includes  the  practitioner  or  the 
practitioner's  client;  the  patent  rules 
should  not  be  a  means  whereby  the 
Office  will  provide  practitioner  with  a 
copy  of  a  pending  U.S.  application 
merely  because  the  practitioner  or  the 
client  thereof  has  come  across  the 
application  number. 

It  was  suggested  in  the  comments  That 
review  of  the  Office  file  is  better  than 
review  of  a  supplied  copy;  i.e.,  it  is  more 
useful  for  the  examiner  to  review  the 
Office  file,  which  is  more 
comprehensive,  than  to  review  the 
copies  that  applicant  would  send.  As  to 
this  concern,  the  benefits  of  eliminating 
the  Office's  burden  of  obtaining  and 
copying  such  applications,  as  well  as 
avoiding  interruption  of  examination  of 
the  cases  being  cited,  are  deemed  to  be 
greater  than  the  possible  benefit 
associated  with  the  review  of  the  Office 
file.  If  the  submitted  copy  of  a  cited  U.S. 
patent  application  is  found  by  the 
examiner  to  be  of  sufficient  relevance 
for  further  review  of  the  application,  at 
that  point  in  time,  the  examiner  can 
expend  the  extra  effort  to  obtain  and 
review  the  file.  On  the  other  hand,  for 
the  majority  of  the  cited  applications 
that  are  not  worthy  of  looking  into 
further,  this  extra  expenditiu-e  of  time 
and  effort  will  be  saved. 

The  comments  further  urged  that  if  a 
cited  U.S.  application  supplied  with  an 
IDS  is  later  abandoned,  a  petition  to 
expunge  the  copy  of  the  cited 
application  must  be  submitted  to 
remove  the  application  from  the  file, 
and  the  Office  would  then  need  to 
consider  if  the  U.S.  application  is 
immaterial  to  patentability  of  the 
invention  such  that  it  can  be  expimged 
[see  MPEP  724.05).  This  concern  is 
noted;  however,  it  should  be  the 
exception  rather  than  the  rule.  The  time 
expended  in  deciding  the  relatively  few 
petitions  to  expimge  that  are  filed 
should  more  than  be  counterbalanced 
by  the  reduction  of  the  burden  to  obtain 
and  copy  applications  and  the 
avoidance  of  interruption  of 
examination  of  the  application  being 
cited.  In  addition,  even  under  the 
ciirrent  system  where  application- 
citation  copies  are  not  required,  a 
petition  to  expunge  is  still  needed  to 
expimge  the  listed  application  number, 
in  cases  where  the  content  of  that 
application  citation  is  sufficiently 


identified  in  the  record.  Thus,  the 
increase  in  petitions  to  expunge 
(generated  by  the  proposal]  should  be 
very  small  indeed. 

It  was  suggested  that  the  examiner's 
time  in  obtaining  U.S.  application  files 
could  be  saved  by  providing  clerical 
support  in  the  groups,  which  would 
function  to  assist  the  examiner  with 
obtaining  the  cited  application  files. 
This,  however,  would  be  a  large  drain 
on  Office  resources,  which  are  limited, 
and  would  still  result  in  undesirable 
interruptions  of  examination  of  the 
application  being  cited. 

It  was  suggested  that,  instead  of 
requiring  copies  of  all  cited  applications 
with  the  IDS,  the  Office  should  reserve 
the  right  to  later  request  copies  from 
applicant  where  specific  application 
files  are  not  easily  available.  As  to  this 
suggestion,  it  is  first  noted  that  it  would 
not  at  all  reduce  the  time  that  the  cited 
application  would  be  away  from  the 
examiner  of  the  cited  application,  and 
thus  does  not  deal  with  the  problem  of 
interruption  of  the  examination  of  the 
application  being  cited.  In  addition, 
making  a  requirement  from  applicant  for 
the  application  after  the  IDS  is  received 
(for  difficult-to-obtain  cases)  slows  the 
examination  process  since  the  examiner 
must  wait  for  the  copy,  while  if  the  copy 
were  submitted  with  the  IDS,  the 
examiner  could  immediately  begin  the 
examination.  Furthermore,  a  large 
expenditure  of  time  would  have  been 
made  in  finding  out  that  the  application 
file  is  not  easily  available.  Even  after  the 
application  is  obtained  and  reviewed,  it 
is,  at  times,  found  that  some  portion  is 
missing.  At  that  time,  the  effort  would 
already  have  been  expended,  and  only 
then  would  the  copy  of  the  application 
first  be  required  from  applicant. 

Part  (8)  How  To  Identify  a  Cited  U.S. 
Application 

Section  1.98(b)  is  proposed  to  be 
amended  to  require  that  each  listed  U.S. 
application  to  be  identified  by  the 
inventors,  application  number  and  filing 
date. 

Part  (9)  Citation  Was  Previously  Made  in 
Parent  Application 

Paragraph  (d)  of  §  1.98  is  proposed  to 
be  revised  to  make  it  clear  that  the  mere 
submission  of  the  citation  in  the  parent 
application  (by  applicant)  is  not  enough 
to  take  advantage  of  paragraph  (d)  when 
submitting  the  citation  in  the  "child" 
application.  A  copy  of  the  citation  must 
have  been  submitted  in  the  parent,  and 
the  submission  of  the  citation  made  in 
the  parent  must  have  complied  with 
§  1.97,  except  for  an  application  filed 
under  §  1.53(d). 


A  situation  might  arise  where 
applicant  would  establish  continuity 
with  an  existing  application  having 
listed  U.S.  applications  for  which  copies 
were  not  supplied  (under  the  current 
practice,  i.e.,  before  the  changes 
proposed  in  this  notice  would  go  into 
effect),  and  applicant  would  thereby 
take  advantage  of  paragraph  (d)  of  §  1.98 
to  have  the  cited  applications  reviewed 
in  the  newly  filed  "continuation"  (i.e., 
filed  after  the  changes  proposed  in  this 
notice  would  go  into  effect)  without 
submitting  copies.  To  deal  with  this 
possibility,  paragraph  (d)  of  §  1 .98 
would  be  revised  to  require  that  where 
the  cited  U.S.  application  (the  listed 
information)  was  not  cited  "by  *  *  * 
the  Office"  (i.e.,  not  cited  by  the 
examiner  in  the  parent),  the  information 
submission  made  in  the  prior 
application  must  have  been  in 
compliance  with  paragraphs  (a)  through 
(c)  of  §  1.98  as  they  are  drafted  in  this 
notice.  In  other  words,  if  the  copy  of  the 
ap'plication  papers  (for  the  cited 
application)  was  not  present  in  the 
parent,  it  must  now  be  submitted  in  the 
continuation. 

It  might  be  argued  that  because  a  copy 
of  the  citation  was  submitted  in  the 
parent,  paragraph  (d)  is  satisfied  even 
though  the  submission  of  the  citation 
made  in  the  parent  did  not  comply  with 
§1.97.  Paragraph  (d)  of  §  1 .98  as 
proposed  for  revision  deals  with  this 
argument. 

Part  (10)  Grammar  and  Consistency 

All  changes  which  are  proposed  in 
§§  1.97  and  1.98  other  than  those 
explicitly  identified  above  would  be 
made  for  granunar  and  consistency 
within  the  sections.  This  includes,  for 
example,  deleting  the  last  sentence  of 
§  1.98(c)  and  inserting  it  as  the  last 
sentence  of  §  1.98(a)(3)  where  it  more 
appropriately  belongs. 

Part  (11)  Aspects  of  Topic  9  in  the 
Advance  Notice  Not  Being  Pursued 
Further 

Statement  of  Personal  Review:  In  the 
Advance  Notice,  it  was  proposed  that 
the  IDS  submitter  be  required  to  state 
that  he/she  personally  reviewed  each 
submitted  IDS  citation  to  determine 
whether  or  not  that  citation  is  relevant 
to  the  claimed  invention(s)  and  is 
appropriate  to  cite  to  the  Office  in  the 
IDS.  TTiis  statement  of  personal  review 
would  have  to  be  made  by  a  registered 
practitioner  (where  applicant  is 
represented  by  a  practitioner),  or  by  at 
least  one  of  the  inventors  (where 
applicant  is  not  represented). 

A  large  majority  of  the  comments  (in 
response  to  the  Advance  Notice) 
opposed  requiring  the  statement  of 
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personal  review  as  proposed  in  the 
Advance  Notice.  Opposition  was  based 
upon  the  following:  (1)  The  required 
statement  of  personal  review  as 
proposed  in  die  Advance  Notice  woidd 
greaUy  increase  prosecution  costs;  (2) 
the  impact  of  the  cost  burden  imposed 
would  be  extremely  hard  on  small 
entities  and  independent  inventors,  and 
may  be  contrary  to  the  Office's 
Independent  Inventor  Initiative;  (3)  the 
proposed  review  by  the  practitioner 
(where  applicant  is  represented)  will 
res\dt  in  a  duplication  of  the  prior 
efforts  of  inventors,  in-house  counsel 
(not  representing  the  inventor  before  the 
Office),  or  foreign  associates  who 
initially  provided  the  information  (the 
practitioner  must  "second  guess"  the 
inventor,  etc.  as  to  whether  the  citation 
is  relevant  and  how  it  is  relevant;  (4)  the 
proposed  practitioner  review  would 
provide  new  groimds  for  allegations  of 
inequitable  conduct  (whether  the 
subjective  requirements  of  the  personal 
review  statement  were  complied  withj, 
and  the  possibility  of  malpractice  as  to 
the  review  conducted;  (5)  the  statement 
of  review  is  already  inherent  in  any  IDS 
(§  10.18(b)(2),  §  1.56),  and  an  explicit 
statement  is  not  needed;  (6)  the 
proposed  practitioner  review  woiUd 
raise  problems  as  to  attorney-client 
relations,  e.g.,  conflict  of  interest,  and 
potentially  a  breach  of  attomey-dient 
privilege  as  to  the  review  of  the 
documents  made;  and  (7)  the  statement 
of  personal  review  would  not  be 
effective  (it  will  not  prevent  marginally 
related  and  uxurelated  citations  from 
being  submitted),  since  one  could  make 
a  cursory  personal  review  of  a  citation, 
reach  no  decision,  and  simply  submit 
the  citation,  with  minimal  comment. 

There  was  some  limited  support  for 
adoption  of  the  proposal  requiring  a 
statement  of  personal  review  (at  least  in 
part);  however,  a  substantial  majority  of 
the  comments  expressed  opposition  to 
the  statement  of  personal  review.  The 
Office  has  taken  note  of  the  duplication 
of  review  effort,  the  potential  increased 
costs,  the  subjectivity  of  the  statement, 
the  resulting  potential  for  charges  of 
inequitable  conduct,  and  the  conflict-of- 
interest  problems  that  could  be  brought 
about  by  going  forward  with  the 
proposed  requirement  for  a  statement  of 
personal  review.  Accordingly,  a 
decision  has  been  made  to  not  go 
forward  with  the  requirement  for  a 
statement  of  personal  review  at  this 
time. 

Citations  To  Be  Uniquely  Described: 
The  Advance  Notice  proposed  that 
applicant  be  required  to  compare  each 
of  the  citations  to  each  of  the 
independent  claims,  or  specific 
dependent  claim(s),  in  a  meaningful 


way  unique  to  each  citation.  The 
description  of  each  citation  would  have 
to  point  out  why  applicant  believes  the 
citation  to  be  unique  in  its  teaching/ 
showing  relative  to  the  claimed 
invention(s).  Description  would  not  be 
required  for  any  ten  citations,  and  for 
citations  in  a  corresponding  application 
by  a  foreign  patent  office,  PCT 
international  searching  authority,  or 
PCT  international  preliminary 
examining  authority,  provided  the 
search  report  or  office  action  in  the 
English  language  is  also  submitted. 

The  comments  in  opposition  to  the 
unique  description  proposal  were  both 
numerous  and  varied  as  to  the  reasons 
for  opposition.  Reasons  for  opposition 
are  summarized:  (1)  A  potential  for 
adverse  future  litigation  implications, 
and  for  admissions  which  otherwise 
need  not  be  made,  would  result  from  the 
proposal;  (2)  the  proposal  would  impose 
an  imreasonable  cost  and  time  burden 
upon  the  public;  (3)  the  impact  of  the 
bxirden  imposed  would  be  extremely 
hard  on  small  entities  and  independent 
inventors,  and  may  be  contrary  to  the 
Office's  Independent  Inventor  Initiative; 
(4)  the  proposed  description  of  the 
citations  is  imduly  burdensome,  and  the 
many  possible  description  permutations 
impose  an  impossible  task  (description 
woidd  be  needed  to  cover  all  claim 
meanings,  art  settings  and  potential  art 
combinations,  and  would  need  to  be 
updated  each  time  the  claims  are 
amended);  (5)  reasonable  minds  will 
differ  on  which  portions  of  a  citation  are 
significant,  which  citations  are 
cumulative,  and  the  relevant  teachings 
of  any  particular  citation;  (6)  the 
appropriate  standard  for  determining  if 
an  item  shoiUd  be  considered  is  whether 
the  item  is  material,  not  whether  it  is 
cumiUative  (so,  explanation  of  why  the 
citation  is  not  cumulative  should  not  be 
imposed);  (7)  the  description  proposal 
discriminates  against  foreign 
applications  and  U.S.  practitioners 
representing  foreign  applicants,  since 
the  U.S.  practitioner,  who  is  not  the 
author  of  the  case,  is  not  completely 
familiar  with  the  technology;  (8)  the 
proposed  unique  description 
requirement  is  not  fair  since  examiners 
do  not  have  this  burden;  (9)  experience 
has  shown  that  the  submitted 
description  may  not  be  a  useful  tool  to 
the  examiner,  and  some  examiners  do/ 
did  not  even  read  the  descriptions;  (10) 
the  description  proposal  would  provide 
a  "role  reversal"  where  applicant  does 
the  examiner's  job  of  evaluating  the 
citations  but  not  as  well,  i.e.,  the 
proposal  appears  to  force  applicant's 
representative  to  "play"  examiner, 
review  each  of  the  citations,  and 


essentially  make  a  rejection  for  the 
examiner  in  an  IDS;  (11)  there  is  no 
statute  or  case  law  that  requires  the 
applicant  to  comment  on  citations 
submitted  to  satisfy  the  duty  to  disclose 
(thus,  applicant  should  not  be  charged 
with  that  responsibility);  (12)  it  should 
take  no  longer  for  the  examiner  to 
evaluate  IDS  art  than  the  time  it  takes 
him/her  to  review  art  when  searching 
through  shoes  of  patents;  (13)  no  data/ 
facts  have  been  presented  to  show  a 
need  for  the  description  of  the  citations; 
(14)  the  pre-set  niunber  of  ten  '.'free" 
citations  (without  description)  proposed 
in  the  Advance  Notice  is  an  artificial 
and  arbitrary  number,  and  it  would  be 
difficult  to  decide  which  ten  to  choose 
(it  encourages  gamesmanship  and 
plaiming  in  selecting  which  citations  to 
describe);  (15)  the  proposed  selection  of 
an  arbitrary  ten  free  citations  opens  up 
a  "Pandora's  Box"  regarding  inferences 
as  to  the  particular  ten  citations 
selected;  and  (16)  the  nimiber  "ten"  for 
the  free  citations  is  too  small,  and  the 
number  actually  needed  depends  upon 
many  factors  siUTOimding  the 
application  such  as  complexity, 
tedmology,  and  number  of  claims. 

Conc/usion;  The  overwhelming 
majority  of  the  comments  expressed 
opposition  to  the  unique  description 
proposal  of  the  Advance  Notice.  The 
Office  has  taken  note  of  the  large  burden 
that  would  be  imposed  on  appUcants 
and  attorneys  by  the  description 
proposal  of  the  Advance  Notice,  the 
potential  for  future  adverse 
consequences  stemming  from  doing  the 
description  or  the  choice  not  to 
describe,  and  the  applicant's  role 
reversal  that  would  be  imposed  by  the 
description  proposal.  Accordingly,  a 
decision  has  been  made  to  not  go 
forward  with  the  iinique  description 
proposal  at  this  time. 

Suggestions  Regarding  Topic  9:  A 
substantial  number  of  suggestions  were 
submitted  for  modification  of  the 
Advance  Notice  Topic  9  proposal  as  to 
the  required  statement  of  personal  * 
review  and  the  unique  description 
requirement  and  its  exceptions.  It  was 
also  widely  suggested  that  the  Office 
charge  fees  for  consideration  and 
evaluation  of  an  excessive  niunber  of 
submitted  citations.  These  suggestions 
have  not  been  accepted  in  view  of  the 
decision  not  to  go  forward  with  the 
Topic  9  proposal  other  than  the 
requirement  for  copies  of  applications 
(as  discussed  above). 

Part  (12)  Comments  Generally  Directed 
at  Revision  of  the  IDS  Rules 

Some  comments  on  the  Advance 
Notice  IDS  proposals  were  not  directed 
to  specific  aspects  of  Topics  9.and  10, 
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but  commented  on  tbe  IDS  proposals  on 
the  whole.  Those  comments  noted:  (1) 
No  reason  nor  incemtive  has  been 
provided  to  the  public  to  give  up  the 
current  IDS  system;  (2)  the  proposed 
Advance  Notice  IDS  changes  do  not 
serve  the  public  nor  applicant's  interest, 
and  would  eliminate  a  significant 
number  of  application  filings  each  year; 
(3)  the  ciurent  IDS  submission  rules 
work  well  and  should  not  be  changed 
(the  Office  should  not  over-react  by 
adopting  a  drastic  cure  that  would  be 
more  harmful  than  the  disease);  (4)  it  is 
not  an  excessive  burden  on  the  Office  to 
review  large  numbers  of  submitted 
docimients,  but  actually  helps  the 
process  (this  issue  was  previously 
visited  diuing  the  promulgation  of  the 
current  §  1.98,  and  the  Office  found  that 
examiners'  review  of  all  submitted 
docimients  would  not  constitute  an 
excessive  burden);  (5)  the  IDS  proposals 
set  forth  in  the  Advance  Notice  will  not 
be  effective  to  discourage  submissions 
to  the  point  that  the  Office  problem  is 
solved  since  the  duty  of  disclosure 
remains  in  effect,  and  on  the  other  hand, 
the  proposals  will  discourage  pre- 
searches  and  other  mechanisms  for 
disclosure  that  strengthen  patents;  (6) 
the  proposal  imposes  significant  new 
limitations  on  the  practitioner's  ability 
to  fireely  disclose  information  to  the 
Office  due  to  cost  accoimtability  to 
clients  and  potential  adverse  litigation 
consequences;  (7)  the  Office  desire  to 
reduce  application  processing  time  via 
the  IDS  proposals  would  be  expected  to 
reduce  the  quality  of  examination,  and 
that  is  an  undesirable  trade-off;  (8)  the 
IDS  proposals  conflict  with  world 
patent  harmonization  (the  U.S.  is  the 
only  patent-granting  body  in  the  world 
that  requires  citations  of  relevant  art, 
and  it  runs  counter  to  world  patent 
harmonization  that  applicant's  burden 
in  this  regard  shoiild  now  be  increased 
by  the  proposals  to  further  impose 
requirements  on  applicant  not  required 
by  other  patent  granting  bodies);  (9)  the 
IDS  proposals  are  complicated;  and  (10) 
the  Office's  IDS  problem  is  at  least 
partly  generated  by  MPEP  2004  which 
calls  for  citation  of  even  questionable  or 
marginal  items. 

Summary:  The  overall  support  for  the 
IDS  proposals  as  set  forth  in  the 
Advance  Notice  was  relatively  limited, 
and,  for  the  most  part,  where  support 
was  advanced,  it  was  advanced  as  a 
qualified  support.  On  the  other  hand,  a 
large  majority  of  the  comments  opposed 
the  Advance  Notice  IDS  proposals,  often 
stating  their  objection  to  the  proposals 
using  strong  language.  Accordingly,  the 
IDS  proposals  as  set  forth  in  Topics  9 
and  10  of  the  Advance  Notice  have  been 


withdrawn  at  this  time  (with  the 
exception  of  the  proposed  requirement 
for  a  copy  of  each  cited  U.S.  application, 
which  did  have  some  support  and  is 
being  retained  for  reasons  discussed 
both  below  and  above). 

The  present  IDS  proposal  addresses 
the  major  concerns  of  the  comments  in 
that  it  does  not  call  for  a  statement  of 
personal  review,  nor  a  unique 
description,  as  were  called  for  in  the 
Advance  Notice.  It  also  does  not 
propose  to  limit  the  number  of  citations 
that  may  be  submitted.  As  noted,  the 
present  IDS  proposal  does  in  fact  retain 
one  aspect  of  the  Advance  Notice  IDS 
proposal — applicant  would  be  required 
to  provide  a  copy  of  the  specification 
including  the  claims  (and  any  drawing) 
of  each  U.S.  application  cited  in  the 
IDS,  or  the  portion  of  the  application 
which  caused  it  to  be  listed,  including 
any  claims  directed  to  that  portion  of 
the  application.  Any  increase  in 
applicant's  burden  due  to  this  one 
retained  aspect  should  be  minor  since: 
(1)  The  citation  of  U.S.  applications 
represents  a  very  small  minority  of 
documents  cited,  and  (2)  the  original  of 
the  application  is  usually  readily 
available  to  the  applicant  as  a  related 
application  (and  where  not  so,  a  petition 
can  be  filed  requesting  that  a  copy  not 
be  required  in  that  isolated  and  rare 
case).  The  need  for  any  such  minor 
increase  in  burden  is,  however,  heavily 
outweighed  by  the  many  benefits 
obtained.  As  pointed  out  above,  the 
presence  of  the  application  copies  with 
the  IDS  will  (1)  decrease  the  time 
burden  on  examiners  in  obtaining  and 
copying  the  applications,  (2)  avoid 
interruption  of  examination  of  the  cited 
cases,  (3)  reduce  risks  of  application 
papers  in  the  actual  file  of  the  cited 
applications  being  misplaced  or  lost, 
and  (4)  be  advantageous  to  the  public  as 
such  copies  being  in  the  application  file 
would  be  readily  available  to  the  public 
upon  issuance  of  the  application  as  a 
patent. 

The  presently  proposed  IDS  rules  also 
include  a  number  of  revisions  for 
consistency  and  grammar,  and  to  tie  up 
a  number  of  loose  ends  as  discussed 
above.  These  proposed  revisions  should 
not,  however,  represent  any  significant 
burden  on  the  public. 

Section  1.102:  Section  1.102(d)  is 
proposed  to  be  amended  to  refer  to  "the 
fee  set  forth  in  §  1.17(h)"  for  consistency 
with  the  changes  to  §  1.17(h)  and 
§  1.17(i).  See  dbscussion  of  changes  to 
§  1.17(h)  and  §1.17(i). 

Section  1.103:  Section  1.103  is 
proposed  to  be  revised  for  clarity  and  to 
provide  a  procedure  for  obtaining  a 
limited  suspension  of  action  in  a 
continued  prosecution  application 


(CPA)  under  §  1.53(d).  The  heading  of 
§  1.103  is  proposed  to  be  amended  to 
add  the  phrase  "by  the  Office"  to  clarify 
that  this  section  does  not  apply  to 
requests  for  suspension  of  action  (or 
reply)  by  the  applicant. 

Section  1.103(a)  is  proposer  to 
provide  for  suspension  of  action  for 
cause.  Specifically,  §  1.103(a)  is 
proposed  to  provide  that  on  request  of 
the  applicant,  the  Office  may  grant  a 
suspension  of  action  imder  this 
paragraph  for  good  and  sufficient  cause. 
Section  1.103(a)  is  also  proposed  to 
provide  that:  (1)  The  Office  will  not 
suspend  action  if  reply  by  applicant  to 
an  Office  action  is  outstanding;  and  (2) 
any  petition  for  suspension  of  action 
under  §  1.103(a)  must  specify  a  period 
of  suspension  not  exceeding  six  months. 
Section  1.103(a)  is  proposed  to 
specifically  provide  that  any  petition  for 
suspension  of  action  under  §  1.103(a) 
must  also  include:  (1)  A  showing  of 
good  and  sufficient  cause  for  suspension 
of  action;  and  (2)  the  fee  set  forth  in 
§  1.17(h),  unless  such  cause  is  the  fault 
of  the  Office.  If  an  additional 
suspension  period  is  desired  applicant 
may  submit  another  petition  under 
§  1.103(a)  requesting  same. 

Section  1.103(b)  is  proposed  to 
provide  for  a  limited  suspension  of 
action  in  a  continued  prosecution 
application  (CPA)  under  §  1.53(d). 
Section  1.103(b)  is  specifically  proposed 
to  provide  that  on  request  of  the 
applicant,  the  Office  may  grant  a 
suspension  of  action  und^  §  1.103(b)  in 
a  CPA  for  a  period  not  exceeding  three 
months.  Section  1.103(b}  is  proposed  to 
specifically  provide  that  any  request  for 
suspension  of  action  under  §  1.103(b) 
must  be  filed  with  the  request  for  a  CPA 
and  include  the  processing  fee  set  forth 
in§1.17(i). 

Section  1.103(c)  is  proposed  to 
provide  that  the  Office  will  notify 
applicant  if  the  Office  suspends  action 
on  an  application  on  its  own  initiative. 

Section  1.103(d)  is  proposed  to 
provide  for  suspension  of  action  for 
public  safety  or  defense.  Section 
1.103(b)  is  specifically  proposed  to 
provide  that  the  Office  may  suspend 
action  by  order  of  the  Commissioner  if 
the  following  conditions  are  met:  (1) 
The  application  is  owned  by  the  United 
States;  (2)  publication  of  the  invention 
may  be  detrimental  to  the  public  safety 
or  defense;  and  (3)  the  appropriate 
department  or  agency  requests  such 
suspension. 

Section  1.103(e)  is  proposed  to 
provide  that  the  Office  will  suspend 
action  for  the  entire  pendency  of  an 
application  if  the  Office  has  accepted  a 
request  to  publish  a  statutory  invention 
registration  in  the  application,  except 
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for  purposes  relating  to  patent 
interference  proceedings  under  Subpart 
E. 

Section  1.105:  Section  1.105  would  be 
a  new  section  containing  paragraphs  (a) 
through  (c),  relating  to  requirements  by 
the  Office  that  certain  information  be 
supplied. 

Paragraph  (a)(1)  of  §  1.105  woidd 
provide  examiners  or  other  Office 
employees  explicit  authority  to  require 
submission  of  such  information  as  may 
be  reasonably  necessary  for  the  Office  to 
properly  examine  or  treat  a  matter  being 
addressed  in  an  application  under  35 
U.S.C.  Ill  or  371,  in  a  patent,  or  in  a 
reexamination  proceeding.  Abandoned 
applications  would  also  fall  within  the 
scope  of  the  rule  to  provide  for  handling 
of  petition  matters.  New  §  1.105  is 
simply  an  explicit  recitation  of  inherent 
authority  that  exists  pursuant  to  35 
U.S.C.  131  and  132,  and  continues  the 
practice  of  providing  explicit  authority 
to  Office  employees  as  was  done  with 
the  Board  of  Patent  Appeals  and 
hiterferences  under  §  1.196(d)  and  with 
trademark  examiners  imder  §  2.61. 

The  use  of  the  authority  under 
proposed  paragraph  (a)(1)  of  $  1.105 
would  be  encouraged  so  that  the  Office 
can  perform  the  best  quality 
examination  possible.  The  authority  is 
not  intended  to  be  used  by  examiners 
without  a  reasonable  basis,  but  to 
address  legitimate  concerns  that  may 
arise  diiring  the  examination  of  an 
application  or  consideration  of  some 
matter.  Any  abuse  in  implementation  of 
the  authority,  such  as  a  requirement  for 
information  that  is  not  in  fact 
reasonably  necessary  to  properly 
examine  the  application,  would  be 
addressed  by  way  of  petition  under 
§  1.181.  For  example,  the  Office  may, 
under  appropriate  circimistances,  desire 
the  authority  to  ask  for: 

1.  The  existence  of  any  particularly 
relevant  commercial  data  base  that 
could  be  searched  for  a  particular  aspect 
of  an  invention,  in  certain  technologies 
where  pertinent  prior  art  is  highly  likely 
to  be  found  in  a  commercial  data  base. 

2.  Information  that  may  not  be 
required  to  be  submitted  by  §  1.56,  but 
that  the  examiner  would  deem  useful  on 
an  application-by-application  basis 
(which  could  be  done  prior  to  the 
application  being  taken  up  for 
examination,  such  as  when  the 
application  is  assigned  to  an  examiner): 
(a)  Submission  of  any  published 
articles,  authored  by  any  of  the 
inventors,  that  relate  to  a  claimed 
invention,  and  (b)  any  non-patent 
literature  or  patents  that  were  used  to 
dnit  the  application  or  in  the  invention 
process,  such  as  where  the  invention  is 


an  improvement  over  the  prior 
information. 

3.  A  reply  to  a  matter  raised  in  a 
protest  under  §  1.291. 

4.  An  explanation  of  technical 
material  in  a  publication,  such  as  one  of 
the  inventors'  publications. 

5.  The  identification  of  changes  made 
in  a  reformatted  continuing  application 
filed  under  §  1.53(b). 

6.  A  mark-up  for  a  continuation-in- 
part  application  showing  the  new  matter 
where  there  is  an  intervening  reference. 

7.  Comments  on  a  new  Federal  Circuit 
decision  that  appears  on  point. 

The  proposed  §  1.105  is  not  intended 
to  change  current  Office  practice  in 
regard  to  questions  of  fraud  under 
§  1.56,  and  inquiries  relating  thereto 
would  not  be  authorized.  See  MPEP 
2010. 

Paragraph  (a)(2)  of  §  1.105  woidd 
provide  a  safety  net  by  specifically 
recognizing  that  where  the  information 
required  to  be  submitted  is  unknown 
and/or  is  not  available,  a  complete 
response  to  the  requirement  for 
information  would  be  a  statement  to 
that  effect.  There  would  be  no 
requirement  for  a  showing  that  in  fact 
the  information  was  unknown  or  not 
available  such  as  by  way  of  disclosing 
what  was  done  to  attempt  to  satisfy  the 
requirement  for  information. 
Nonetheless,  it  should  be  understood 
that  a  good  faith  attempt  must  be  made 
to  obtain  the  information  and  a 
reasonable  inquiry  made  once  the 
information  is  requested  even  though 
the  Office  will  not  look  behind  the 
answer  given.  An  Office  employee 
should  not  continue  to  question  the 
scope  of  a  specific  answer  merely 
because  it  is  not  as  complete  as  the 
Office  employee  desires. 

Example:  In  a  first  action  on  the 
merits  of  an  application  with  an 
effective  filing  date  of  May  1, 1999,  the 
examiner  notes  the  submission  of  a 
protest  imder  §  1.291  relating  to  a  public 
sale  of  the  subject  matter  of  the 
invention  and  requests  a  date  of 
publication  for  a  business  circular 
authored  by  the  assignee  of  the 
invention,  which  circular  was  submitted 
with  the  protest.  It  is  expected  that  the 
attempt  to  respond  to  the  requirement 
for  information  would  involve 
contacting  the  assignee  who  would  then 
make  a  good  faith  attempt  to  determine 
the  publication  date  of  the  circiilar.  The 
response  to  the  requirement  states  that 
the  publication  date  of  the  circular  is 
"aroimd  May  1, 1998."  As  "around  May 
1, 1998"  covers  dates  both  prior  and 
subsequent  to  May  1, 1998,  a  prima 
facie  case  imder  35  U.S.C.  102(b)  would 
not  exist.  The  examiner  cannot  require 
that  the  response  be  more  specific  or 


hold  the  response  to  be  incomplete 
based  on  such  reply.  The  examiner  can, 
however,  in  the  next  Office  action  seek 
confirmation  that  this  is  the  most 
specific  date  that  was  obtained  or  can  be 
obtained  based  on  a  reasonable  inquiry 
being  made  if  that  is  not  already  clear 
from  the  response  to  the  initial 
requirement  for  information. 

Paragraph  (b)  of  §  1.105  would 
provide  that  the  requirement  for 
information  may  be  included  in  an 
Office  action,  which  would  include  a 
restriction  requirement  if  appropriate,  or 
can  be  sent  as  a  separate  letter 
independent  of  an  Office  action  on  the 
merits  such  as  when  the  information 
required  is  critical  to  an  issue  or  issues 
that  need  to  be  addressed  in  a 
subsequent  Office  action.  It  is  expected 
that  due  to  cycle  time  concerns  the  use 
of  a  requirement  for  information 
independent  of  an  Office  action  on  the 
merits  woiUd  be  limited. 

Paragraph  (c)  of  §  1.105  woidd 
provide  that  a  response  to  a  requirement 
for  information  or  failure  to  respond 
thereto  would  be  governed  by  §§  1.135 
and  1.136.  Note  the  Example  provided 
in  the  discussion  of  paragraph  (a)(2)  of 
§1.105. 

Section  l.ni;  The  heading  of  §1.111 
is  proposed  to  be  amended  to  clarify 
that  it  applies  to  a  reply  by  the  appUcant 
or  patent  owner  to  a  non-final  Office 
action.  Section  1.111  is  proposed  to  be 
amended  to:  (1)  Provide  a  reference  to 
§  1.104  concerning  the  first  examination 
of  an  application;  (2)  change  the 
reference  to  §  1.135  and  §  1.136  (for  time 
for  reply  to  avoid  abandonment)  from 
paragraph  (c)  to  paragraph  (a);  and  (3) 
add  the  sentence  "[a]  second  or 
subsequent  supplemental  reply  will  be 
entered  unless  disapproved  by  the 
Commissioner." 

The  Office  indicated  in  the  Advance 
Notice  that  it  was  considering  charging 
a  handling  fee  for  all  supplemental 
replies.  The  Office  was  specifically 
considering  replacing  the  current 
practice  of  allowing  unlimited 
supplemental  replies  to  be  filed  without 
requiring  any  fee  with  a  new  practice  in 
which  a  handling  fee  would  be  charged 
for  each  supplemental  reply  that  is  filed 
after  the  initial  reply  to  an  Office  action 
has  been  filed. 

While  some  comments  supported  this 
proposed  change,  a  majority  of 
comments  opposed  charging  a  handling 
fee  for  supplemental  replies.  The 
reasons  given  for  opposition  to  the 
proposal  included  arguments  that:  (1) 
The  proposal  was  simply  a  revenue- 
raising  proposition;  (2)  the  primary 
cause  of  supplemental  replies  crossing 
with  an  Office  action  is  Office  mail 
room  delay  and  paper  processing 
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delays;  (3)  applicants  may  need  to  file 
a  supplemental  amendment  due  to  later- 
discovered  prior  art.  The  comments  also 
suggested  that:  (1)  The  PALM  system  be 
enhanced  to  flag  supplemental  replies  to 
avoid  issuing  an  Office  action  until  any 
supplemental  reply  is  matched  with  the 
application;  and  (2)  examiners  call 
applicants  two  weeks  prior  to  acting  on 
an  application  to  determine  whether  a 
supplemental  reply  has  been  filed. 

Tnis  notice  does  not  propose 
changing  the  rules  of  practice  to  charge 
a  handling  fee  for  supplemental  replies. 
Based  upon  the  comments  and  its  ovra 
evaluation,  the  Office  has  concluded 
that  the  proposed  handling  charge 
would  not  discourage  the  filing  of 
supplemental  replies,  but  woiUd  only 
result  in  such  replies  being  filed  with 
the  handling  fee. 

The  Office,  however,  is  proposing  a 
change  to  the  nUes  of  practice  to 
provide  that  the  entry  of  second  or 
subsequent  supplemental  replies  may  be 
disapproved  by  the  Commissioner.  It  is 
expected  that  disapproval  of  a  second  or 
subsequent  supplemental  amendment 
will  be  delegated  to  the  appropriate 
Technology  Center  Group  Director 
under  MPEP  1002.02(c).  As  most 
supplemental  replies  cause  only  a  minor 
inconvenience  to  the  Office,  the  Office 
is  not  inclined  to  propose  a  change  that 
would  affect  the  ability  to  file  a 
supplemental  reply  when  such  is 
warranted.  There  are,  however,  some 
applicants  who  routinely  file 
preliminary  or  supplemental 
amendments  that  place  a  significant 
burden  on  the  Office  by:  (1]  Canceling 
the  pending  claims  and  adding  many 
new  claims;  (2)  adding  nimierous  new 
claims;  (3)  being  filed  approximately 
two  months  from  the  date  the  original 
reply  was  filed  [i.e.,  when  the  examiner 
is  likely  to  be  preparing  an  Office  action 
responsive  to  the  original  reply).  These 
applicants  also  tend  to  be  those  having 
many  applications  simultaneously  on 
file  in  the  Office. 

The  provision  that  the  entry  of  a 
second  or  subsequent  supplemental 
reply  may  be  disapproved  by  the 
Commissioner  would  give  the  Office  the 
latitude  to  permit  entry  of  those 
supplemental  replies  that  do  not  imduly 
interfere  with  the  preparation  of  an 
Office  action,  but  would  also  give  the 
Office  the  latitude  to  refuse  entry  of 
those  supplemental  replies  that  do 
unduly  interfere  with  the  preparation  of 
an  Office  action.  The  factors  that  would 
be  taken  into  consideration  when 
deciding  whether  to  disapprove  entry  of 
such  a  supplemental  reply  are:  (1)  The 
state  of  preparation  of  an  Office  action 
responsive  to  the  initial  reply;  and  (2) 
the  nature  of  the  change  to  the  pending 


claims  that  would  result  from  entry  of 
the  supplemental  reply.  That  is,  if  the 
examiner  has  devoted  a  significant 
amount  of  time  to  preparing  an  Office 
action  before  such  a  supplemental 
amendment  is  matched  vdth  the 
application,  it  would  be  appropriate  for 
the  Office  to  disapprove  entry  of  the 
supplemental  amendment.  If,  however, 
such  a  supplemental  amendment  merely 
cancels  claims  (as  opposed  to  canceling 
claims  and  adding  claims,  or  simply 
adding  claims),  it  would  not  be 
appropriate  to  disapprove  entry  of  such 
a  supplemental  amendment  even  if  the 
examiner  has  devoted  a  significant 
amount  of  time  to  preparing  an  Office 
action  before  such  a  supplemental 
amendment  is  matched  with  the 
application. 

Obviously,  if  a  supplemental  reply  is 
received  in  the  Office  (§1.6)  after  the 
mail  date  of  the  Office  action  responsive 
to  the  original  reply  and  is  not 
responsive  to  that  Office  action,  the 
Office  will  continue  the  current  practice 
of  not  mailing  a  new  Office  action 
responsive  to  that  supplemental  reply, 
but  simply  advising  die  applicant  that 
the  supplemental  reply  is  non- 
responsive  to  such  Office  action  and 
that  a  responsive  reply  (under  §  1.111  or 
1.113  as  the  situation  may  be)  must  be 
timely  filed  to  avoid  abandonment.  Put 
simply,  the  mailing  of  an  Office  action 
responsive  to  the  original  reply  will 
continue  to  cut  off  the  applicant's  right 
to  have  any  later-filed  supplemental 
reply  considered  by  the  Office. 

The  proposed  change  to  §  1.111(a)  in 
this  notice:  (1)  Is  not  a  revenue-raising 
proposition;  and  (2)  wiU  not  affect  the  - 
vast  majority  of  supplemental  replies.  It 
will  only  apply  to  a  supplemental  reply 
if:  (1)  the  applicant  has  already  filed  one 
(a  first)  supplemental  reply;  and  (2)  the 
supplemental  reply  is  not  matched  with 
the  application  imtil  after  the  examiner 
has  devoted  a  significant  amoimt  of  time 
to  preparing  an  Office  action. 

The  suggestion  regarding 
enhancement  to  the  PALM  system  is 
being  taken  under  advisement.  Such  an 
enhancement,  however,  woidd  not 
discourage  the  filing  of  the 
supplemental  replies  that  place  a 
biuden  on  the  Office,  but  would  only 
inform  the  examiner  that  such  a  reply 
has  not  yet  been  matched  with  the 
application.  In  the  absence  of  a 
procedure  for  disapproving  the  entry  of 
such  burdensome  replies,  the  so- 
enhanced  PALM  system  would  simply 
advise  the  Office  not  to  act  on  the 
affected  application  for  extended 
periods  of  time,  which  would  have  an 
adverse  effect  on  the  Office's  efforts  to 
reduce  cycle  time. 


The  suggestion  that  examiners  call 
applicants  two  weeks  prior  to  acting  on 
an  application  to  determine  whether  a 
supplemental  reply  has  been  filed  is  not 
practicable.  The  Office  issues  hundreds 
of  thousands  of  Office  actions  each  year. 
Thus,  implementing  this  suggestion 
would  require  the  Office  (examiners)  to 
make  hundreds  of  thousands  of 
additional  telephone  calls  to  applicants 
each  year. 

Section  1.1J2.- Section  1.112  is 
proposed  to  be  amended  to  provide  a 
reference  to  §  1.104  concerning  the  first 
examination  of  an  application.  Section 
1.112  is  proposed  to  be  amended  to  add 
the  phrase  "or  an  appeal  (§  1.191)  has 
been  taken"  to  the  last  sentence.  This 
addition  is  to  clarify  that  once  an  appeal 
has  been  taken  in  an  application,  any 
amendment  is  subject  to  the  provisions 
of  §  1.116  (b)  and  (c),  even  if  the  appeal 
is  in  reply  to  a  non-final  Office  action. 

Section  1.115:  Anew  §1.115  is 
proposed  to  be  added  to  provide  for 
preliminary  amendments.  The  Office 
indicated  in  the  Advance  Notice  that  it 
was  considering  charging  a  handling  fee 
for  certain  preliminary  amendments. 
The  Office  was  specifically  considering 
replacing  the  current  practice  of 
allowing  unlimited  preliminary 
amendments  to  be  filed  without 
requiring  any  fee  with  a  new  practice  in 
which  a  handling  fee  would  be  charged 
for  each  preliminary  amendment  filed 
later  than  a  specified  time  period  (one 
month)  after  the  filing  date  of  the 
application. 

While  some  comments  supported  this 
proposed  change,  a  majority  of 
comments  opposed  charging  a  handling 
fee  for  certain  preliminary  amendments. 
The  reasons  given  for  opposition  to  the 
proposal  included  arguments  that:  (1) 
The  proposal  was  simply  9  revenue- 
raising  proposition;  (2)  the  primary 
cause  of  preliminary  amendments 
crossing  with  an  Office  action  is  Office 
mail  room  delay  and  paper  processing 
delays;  (3)  applicants  should  not  be 
forced  to  file  preliminary  amendments 
and  other  papers  until  after  receiving  a 
filing  receipt  and  application  number: 
and  (4)  applicants  may  need  to  file  a 
preliminary  amendment  due  to  later- 
discovered  prior  art.  The  comments  also 
suggested  that:  (1)  The  PALM  system  be 
enhanced  to  flag  preliminary 
amendments  to  avoid  issuing  an  Office 
action  until  the  preliminary  amendment 
is  matched  with  the  application;  (2) 
examiners  call  applicants  two  weeks 
prior  to  acting  on  an  application  to 
determine  whether  a  preliminary 
amendment  has  been  filed;  and  (3) 
applicants  filing  a  continued 
prosecution  application  under  §  1.53(d) 
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(CPA)  be  given  a  few  weeks  to  file  any 
necessary  preliminary  amendment. 

The  Omce  is  not  proposing  a  change 
to  the  rules  of  practice  to  charge  a 
handling  fee  for  certain  preliminary 
amendments.  Based  upon  the  comments 
and  its  own  evaluation,  the  Office  has 
concluded  the  proposed  handling 
charge  woiild  not  discourage  the  filing 
of  preliminary  amendments,  but  would 
only  result  in  such  amendments  being 
filed  with  the  handling  fee.  The  Office, 
however,  is  proposing  a  change  to  the 
rules  of  practice  to  provide  that  the 
entry  of  certain  preliminary 
amendments  may  be  disapproved  by  the 
Commissioner.  See  the  discussion  of 
§  1.111  for  an  explanation  of  the  need 
for  this  change  to  the  rules  of  practice. 

Section  1.115(a)  as  proposed  provides 
that  a  preliminary  amenchnent  is  an 
amendment  that  is  received  in  the 
Office  (§1.6)  on  or  before  the  mail  date 
of  the  first  Office  action  imder  §  1.104. 
That  is,  an  amendment  received  in  the 
Office  (§  1.6)  after  the  mail  date  of  the 
first  Office  action  is  not  a  preliminary 
amendment,  even  if  it  is  non-responsive 
to  the  first  Office  action  and  seeks  to 
amend  the  application  prior  to  the  first 
examination. 

Section  1.115(b)  is  proposed  to 
provide  that  a  preliminary  amendment 
will  be  entered  unless  disapproved  by 
the  Commissioner,  and  also  provide  that 
a  preliminary  amendment  will  not  be 
disapproved  if  it  is  filed  no  later  than: 
(1)  Three  months  from  the  filing  date  of 
an  application  under  §  1.53(b);  (2)  the 
filing  date  of  a  continued  prosecution 
application  under  §  1.53(d);  or  (3)  three 
months  &t)m  the  date  the  national  stage 
is  entered  as  set  forth  in  §  1.491  in  an 
international  application.  Thus,  the 
entry  of  a  preliminary  amendment  will 
not  be  disapproved  under  §  1.115(b)  if  it 
is  filed  within  pne  of  the  periods 
specified  in  §  1.115(b)(1)  through  (b)(3). 
Nevertheless,  if  a  "preliminary" 
amendment  is  filed  after  the  mail  date 
of  the  first  Office  action,  it  is  not  a 
preliminary  amendment  imder 
§  1.115(a).  If  a  ("preliminary") 
amendment  is  received  in  the  Office 
(§  1.6)  after  the  mail  date  of  the  first 
Office  action  and  is  not  responsive  to 
the  first  Office  action,  the  Office  will 
continue  the  current  practice  of  not 
mailing  a  new  Office  action  responsive 
to  that  amendment,  but  simply  advising 
the  applicant  that  the  amendment  is 
non-responsive  to  first  Office  action  and 
that  a  responsive  reply  must  be  timely 
filed  to  avoid  abandonment.  Put  simply, 
the  mailing  of  the  first  Office  action  will 
continue  to  cut  off  the  applicant's  right 
to  have  any  later-filed  preliminary 
amendment  considered  by  the  Office, 
even  if  that  amendment  is  filed  within 


the  time  periods  specified  in  proposed 
§  1.115(b). 

Section  1.115(c)  is  proposed  to 
provide  that  the  time  periods  specified 
in  §  1.115(b)  are  not  extendable. 

It  is  expected  that  disapproval  of  a 
preliminary  amendment  filed  outside 
the  period  specified  in  §  1.115(b)  will  be 
delegated  to  the  appropriate  Technology 
Center  Group  Director  under  MPEP 
1002.02(c).  The  provision  that  the  entry 
of  a  preliminary  amendment  filed 
outside  the  period  specified  in 
§  1.115(b)  may  be  disapproved  by  the 
Commissioner  would  give  the  Office  the 
latitude  to  permit  entry  of  those 
preliminary  amendments  filed  outside 
the  period  specified  in  §  1.115(b)  that  do 
not  unduly  interfere  with  the 
preparation  of  an  Office  action,  but 
would  also  give  the  Office  the  latitude 
to  refuse  entry  of  those  preliminary 
amendments  filed  outside  the  period 
specified  in  §  1.115(b)  that  do  unduly 
interfere  with  the  preparation  of  an 
Office  action.  As  with  the  proposed 
change  to  §  1.111(a),  the  factors  that 
would  be  taken  into  consideration  when 
deciding  whether  to  disapprove  entry  of 
such  a  preliminary  amendment  are:  (1) 
The  state  of  preparation  of  the  first 
Office  action;  and  (2)  the  nature  of  the 
change  to  the  pending  claims  that 
would  result  from  entry  of  the 
preliminary  amendment. 

The  proposed  change  to  §  1.115  in 
this  notice:  (1)  Is  not  a  revenue-raising 
proposition;  and  (2)  will  not  affect  the 
vast  majority  of  preliminary 
amendments.  It  wall  only  apply  to  a 
preliminary  amendment  if:  (1)  The 
preliminary  amendment  is  filed  outside 
the  time  periods  specified  in 
§  1.115(b)(1)  through  (b)(3);  and  (2)  the 
preliminary  amendment  is  not  matched 
with  the  application  until  after  the 
examiner  has  devoted  a  significant 
amount  of  time  to  preparing  an  Office 
action.  The  suggestions  that  the  PALM 
system  be  enhanced  and  that  examiners 
call  applicants  two  weeks  prior  to  acting 
on  an  application  are  addressed  above 
in  the  discussion  of  §  1.111(a). 

In  an  application  filed  under  35 
U.S.C.  111(a)  and  §  1.53(b)  or  a  PCT 
international  application  entering  the 
national  stage  under  §  1.491 ,  the  time 
periods  specified  in  §  1.115(b)  should 
give  the  applicant  time  between  the 
mailing  of  a  filing  receipt  and  the 
mailing  of  a  first  Office  action  to  file  any 
necessary  preliminary  amendment.  CPA 
practice  under  §  1.53(d).  however,  is 
designed  to  provide  a  first  Office  action 
sooner  than  if  the  application  had  been 
filed  as  a  continuation  under  §  1.53(b) 
(or  imder  former  §§  1.60  or  1.62).  See 
Continued  Prosecution  Application 
(CPA)  Practice,  Notice,  1214  Off.  Gaz. 


Pat.  Office  32,  32  (September  8, 1998). 
An  applicant  filing  a  CPA  under 
§  1.53(d)  who  needs  time  to  prepare  a 
preliminary  amendment  should  file  a 
request  for  suspension  of  action  under 
§  1.103(b)  with  the  CPA  request.  See 
discussion  of  §  1.103(b). 

Section  1.121:  Section  1.121  is 
proposed  to  be  amended  to  change  the 
manner  of  making  amendments  in  non- 
reissue  applications.  The  proposed 
practice  to  amend  the  specification  by 
replacement  of  a  section  or  paragraph 
(or  claim)  would  eliminate  tiie  need  for 
the  Office  to  enter  changes  by 
handwriting  in  red  ink.  This  change 
would  result  in  a  specification 
(including  cledms)  in  clean-copy  form 
that  can  be  Optical  Character 
Recognition  (OCR)  scanned  during  the 
patent  publishing  process.  The 
proposed  practice  also  requires  the 
applicant  to  provide  a  marked-up  copy 
of  the  changed  section  or  paragraphs  (or 
claims),  using  the  applicant's  choice  of 
marking  system,  which  will  aid  the 
examiner  in  ascertaining  the  changes  to 
the  specification. 

The  proposed  change  to  §  1.121 
involves  conourent  dbanges  to  §  1.52(b) 
(see  discussion  of  §  1.52(b)(6))  to 
provide  for  numbering  of  the  paragraphs 
of  the  specification,  except  for  the 
claims.  If  the  paragraphs  of  the 
specification  are  numbered  as  proposed 
in  §  1.52,  the  applicant  will  be  able  to 
amend  the  specification  by  merely 
submitting  a  replacement  paragraph 
(with  the  same  number)  with  the 
desired  changes  made  in  the 
replacement  paragraph. 

As  discussed  above,  the  adoption  of 
the  proposed  changes  to  §  1.121  will 
residt  in  relatively  clean  (e.g.,  without 
underlining,  bracketing,  or  red  ink) 
application  specifications  that  can  be 
(DCR  scanned  as  part  of  the  printing 
process  in  the  Office  of  Patent 
Publications,  which  vtill  result  in  a 
higher  quality  of  printed  patents. 
Complete  OCR  scanning  of  the  amended 
portions  of  the  specification  and  claims 
is  not  possible  today  because  insertions 
of  words,  phrases  or  sentences  made  by 
handwriting  in  red  ink  and  deletions 
made  by  words  which  have  been  lined 
through  with  red  ink  are  ignored  by  the 
scanner.  Further,  while  text  marked 
with  underlining  and  bracketing  can  be 
scanned,  extra  processing  is  required  to 
delete  the  brackets  and  the  text  within 
the  brackets  and  to  correct  misreading  of 
letters  caused  by  the  underlining.  Thus, 
using  clean  replacement  sections  or 
paragraphs  and  claims  will  permit 
complete  OCR  scanning  which  is  a 
faster  and  more  accurate  method  of 
capturing  the  application  for  printing 
while  eliminating  an  extensive  amoimt 
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of  key-entry  of  subject  matter.  This 
should  result  in  patents  with  fewer 
errors  in  need  of  correction  by 
certificate  of  correction,  which  will  be  a 
clear  benefit  to  the  patentees  and 
conserve  Office  resources. 

In  addition  to  submitting  a 
replacement  section  or  paragraph/claim 
to  make  an  amendment,  applicant 
would  also  be  required  to  submit  a 
marked-up  copy  of  the  section  or 
paragraph/claim  to  show  the  differences 
between  the  original  and  the 
replacement.  The  meirked-up  copy  may 
be  created  by  any  method  applicant 
chooses,  such  as  underlining  and 
bracketing,  redlining,  or  by  any  system 
designed  to  provide  text  comparison. 

The  proposed  change  to  §  1.121  will 
make  the  amendment  process  simpler, 
reduce  processing  time  and  operating 
costs,  and  reduce  the  opportunity  for 
error  associated  with  amendment  entry. 
In  addition,  it  is  consistent  with 
standardizing  processing  of 
amendments  in  both  paper  and 
electronic  format  in  anticipation  of  a 
total  Electronic  File  Wrapper  (EFW) 
environment,  which  is  currently  imder 
development.  Further,  the  changes 
being  proposed  are  consistent  with  the 
Office's  efforts  to  harmonize  with  PCT 
practice  and  any  changes  being 
contemplated  for  that  system. 

Section  1.121(a),is  specifically 
proposed  to  be  amended  by  replacing 
paragraphs  (a)(1)  through  (a)(6)  with 
new  paragraphs  (a)(1)  through  (a)(5), 
which  treat  the  manner  of  making 
amendments  in  nonprovisional 
applications  other  than  reissue 
applications.  Section  1.121(b)  relates  to 
amendments  in  reissue  applications  and 
§  1.121(c)  relates  to  amenchnents  in 
reexamination  proceedings. 

Section  1.121(a)(l)(i)  is  proposed  to 
provide  procedures  to  delete,  replace  or 
add  a  paragraph  to  the  specification  of 
an  application  by  requiring  instructions 
for  such  accompanied  by  tibe 
replacement  or  added  paragraph(s).  By 
following  the  four-digit  numbering 
system  concurrently  proposed  in 
§  1.52(b)(6),  applicants  can  easily  refer 
to  a  specific  paragraph  by  number  and 
present  an  amendment  thereto. 
Proposed  §  1.121(a)  requires  that  the 
replacement  or  added  paragraph(8)  not 
include  any  markings  to  indicate  the 
changes  that  have  been  made.  A  copy  of 
the  replacement  or  added  paragraph(s) 
marked-up  to  show  the  changes  would 
be  required  to  accompany  the 
amendment  as  an  aid  to  the  examiner. 

If  a  nimibered  paragraph  is  to  be 
replaced  by  a  single  paragraph,  the 
added  replacement  paragraph  bearing 
the  same  number  as  the  paragraph  being 
replaced  should  be  submitted.  If  more 


than  one  paragraph  is  to  replace  a  single 
paragraph,  the  numbering  of  the  added 
replacement  paragraphs  must  begin  first 
with  the  nimiber  of  the  paragraph  being 
replaced,  then  subsequently  by  the 
nujnber  of  the  replaced  paragraph 
together  with  a  single  decimal  and 
sequential  integers  (e.g.,  paragraph 
[0071]  is  replaced  by  [0071],  [0071.1] 
and  [0071.2]).  Any  paragraphs  being 
added  between  existing  paragraphs 
must  take  the  number  of  the  preceding 
paragraph  followed  by  a  decimal  and 
sequential  integers  (e.g.,  [0071.1]  and 
[0071.2]  are  being  inserted  between 
paragraphs  [0071]  and  [0072]). 
Unaffected  paragraphs  would  retain 
their  original  niunbers.  Once  an 
amendment  is  entered,  subsequent 
amendments  would  be  made  vis-a-vis 
the  numbering  created  by  the  previous 
amendment.  Amendments  to  titles  or 
headers,  which  are  not  considered 
paragraphs  and  thus  not  numbered, 
would  be  identified  by  reference  to  their 
location  relative  to  a  numbered 
paragraph  (e.g.,  "the  title  appearing  after 
paragraph  [0062]"). 

Section  1.121(a)(l)(ii)  as  proposed 
also  permits  applicants  to  amend  the 
specification  by  replacement  sections ' 
(e.g.,  as  provided  in  §§  1.77(a),  1.154(a) 
or  1.163(c)).  As  with  replacement 
paragraphs,  the  amended  version  of  a 
replacement  section  would  be  ^«quired 
to  be  provided  in  clean  form  and  not 
include  any  markings  to  show  the 
changes  which  have  been  made.  A 
marked-up  version  showing  the  changes 
must  accompany  the  actual  amendment 
as  an  aid  to  the  examiner. 

Section  1.121(a)(l)(ii)  as  proposed 
also  permits  applicants  to  amend  the 
specification  by  submitting  a  substitute 
specification.  Sections  1.52, 1.77, 1.154, 
1.163  and  1.121(a)  as  proposed  do  not 
require  applicants  to  number  the 
paragraphs  of  the  specification 
{§  1.52(b)(6))  or  provide  section 
headings  (§§1.77, 1.154, 1.163). 
Without  numbered  paragraphs  of  the 
specification  or  section  headings, 
however,  an  applicant  will  be  limited  to 
amending  the  application  by  submitting 
a  substitute  specification.  Thus, 
applicants  submitting  a  substitute 
specification  as  a  means  of  amending 
the  application  (including  "transition 
applications"  filed  before  but  amended 
after  this  proposed  change  to  §  1.121(a) 
is  adopted)  are  lu^ed  to  include 
numbered  paragraphs  in  the  substitute 
specification  (in  the  manner  proposed 
in  §  1.52(b)(6)),  so  that  further 
amendments  may  be  made  by 
replacement  paragraphs  in  accordance 
with  §  1.121(a)(l){i).  An  accompanying 
marked-up  copy  showing  amended 
portions  of  the  specification  would  be 


required.  The  addition  of  paragraph 
niunbers  in  a  substitute  specification, 
however,  need  not  be  considered  as  an 
amendment  to  the  specification 
requiring  a  marked-up  showing. 

Further,  in  applications  not  having 
numbered  paragraphs,  even  if  no 
amendments  to  the  specification  are 
being  made,  applicants  are  urged  to 
supply  a  substitute  specification 
including  numbered  paragraphs 
(consistent  with  §  1.52  (b)(6))  as  part  of 
the  response  to  the  first  Office  action,  so 
that  any  future  amendments  to  the 
specification  may  be  made  by  numbered 
paragraph  replacement.  As  stated 
inmiediately  above,  a  marked-up  copy, 
showing  paragraph  niimbers  as  the  only 
change,  is  not  required. 

The  Office  will  not,  upon  request  of 
applicants,  number  the  paragraphs  or 
sections  of  the  specification,  or  accept 
any  instructions  to  do  the  same.  The 
Office  reserves  the  right,  however,  to 
number  or  renumber  the  paragraphs  in 
the  printed  patent  as  part  of  the 
publication  process. 

Section  1.121(a)(l)(iv)  as  proposed 
requires  that  matter  deleted  by 
amendment  pursuant  to  any  of  the 
earliw  paragraphs  of  §  1.121  could  only 
be  reinstated  by  a  subsequent 
amendment  presenting  the  previously 
deleted  subject  matter.  No  unentering  of 
previously  entered  amendments  vtrill  be 
permitted. 

Section  1.121(a)(2)  as  proposed 
requires  that  all  amendments  to  the 
claims  be  presented  as  totally  rewritten 
claims.  Any  rewriting  of  a  claim  will  be 
construed  as  a  direction  to  cancel  the 
previous  version  of  the  claim.  See  In  re 
Byers,  230  F.2d  451,  455, 109  USPQ  53. 
55  (CCPA  1956)  (amendment  of  a  claim 
by  inclusion  of  an  additional  limitation 
had  exacUy  the  same  effect  as  if  the 
claim  as  originally  presented  had  been 
canceled  and  replaced  by  a  new  claim). 
The  new  (or  rewritten)  claim  must  be 
submitted  in  clean  form  with  no 
markings  showing  the  changes  which 
have  been  made.  A  marked-up  version 
of  any  amended  claim  must  be 
submitted  on  pages  separate  from  the 
amendment  showing  the  changes  which 
have  been  made  by  way  of  brackets  (for 
deleted  matter)  and  underlining  (for 
added  matter),  or  by  any  other  suitable 
method  of  comparison,  in  order  to 
clearly  indicate  the  changes  made  by  the 
amendment  in  a  form  that  will  assist  the 
examiner  in  the  examination  process. 

Section  1.121(a)(3)  is  proposed  to  be 
amended  to  clarify  the  requirements  for 
amending  figures  of  drawing  in  an 
application.  A  sketch  showing  changes 
in  red  must  be  filed  for  approval  by  the 
examiner  before  new  drawings  in 
compliance  with  §  1.84  can  be  filed. 


53804 


Federal  Register/ Vol.  64,  No.  191 /Monday,  October  4,  199g/PToposed  Rules 


Sections  1.121(a)(5)  and  (a)(6)  will  be 
redesignated  without  change  as  new  § 
1.121(a)(4)  and  (a)(5). 

Section  1.121(b)  is  proposed  to  be 
amended  to  transfer  the  provisions  for 
amending  reissue  applications  to  §  1.173 
(see  discussion  of  §  1.173).  Section 
1.121(b)  is  specifically  proposed  to 
simply  include  a  reference  to  §  1.173  for 
amendment  of  reissue  applications. 

Most  of  the  comments  received  were 
in  support  of  the  proposed  change  to 
amendment  practice.  Some  criticisms 
and  suggestions  are  addressed  below. 

Comment:  A  concern  was  raised  by  a 
number  of  commenters  that  replacement 
paragraphs  would  make  the 
identification  of  changes  more  obscure 
than  the  present  system  of  using 
bracketing  and  imderlining,  would 
place  an  extra  burden  on  practitioners 
and  their  staffs,  and  would  work  against 
reducing  paper  submissions  if 
applicants  were  required  to  submit 
marked-up  copies  of  the  desired 
changes. 

Response:  The  proposed  replacement 
paragraph  requirement  is  necessary  to 
fecilitate  the  publication  of  patents  more 
expeditiously  and  with  fewer  errors. 
The  Office's  goal  is  to  eliminate  the  use 
of  red  ink  and  bracketing/underlining  in 
the  amendment  of  patent  appUcations, 
since  OCR  techniques  now  employed  in 
the  preparation  of  patents  for 
publication  can  best  accommodate 
"clean  copy"  insertions  of  amended 
subject  matter. 

The  submission  of  marked-up  copies 
would,  for  a  time,  increase  file  size  but 
would  provide  the  examiner  with  an 
easy  way  to  compare  the  most  recent 
amendments  with  earlier  versions  in  the 
application  files.  While  it  may  be 
possible  for  examiners  to  compare  the 
clean  copy  with  the  previous  version  in 
order  to  detect  changes,  in  the  interest 
of  reduced  cycle  time,  a  review  of  a 
marked-up  copy  of  an  amendment  has 
been  determined  to  be  most  effective  in 
the  examination  process.  The  proposed 
requirements  would  provide  the  needed 
comparative  basis  (for  paper  copies) 
during  the  transition  phase  into  an  EFW 
enviroimient. 

Comment:  A  number  of  comments 
were  received  which  expressed  concern 
about  the  harmonization  of  the  Office's 
amendment  requirements  with  those  of 
PCT  and/or  other  foreign  coimtries. 

Response:  While  PCT  practice 
currently  provides  for  the  use  of 
replacement  pages,  it  appears  that 

Earagraph  or  section  replacement  is 
sing  considered  worldwide  as 
electronic  filing  requirements  are  being 
developed.  Both  the  JPO  and  the  EPO 
currently  employ  paragraph  numbering 
in  their  application  requirements  and 


publication  procedures.  No  other  patent 
examining  authority  has  yet  developed 
procedures  for  transitioning  into 
electronic  filing  and  practice. 

Comment:  Several  comments  received 
questioned  the  ability  of  word 
processing  software  to  handle  paragraph 
nimibering  and  renumbering  without 
extensive  clerical  intervention. 

Response:  The  objective  of  the 
proposed  amendment  practice  and  the 
concept  of  paragraph  numbering  is  to 
easily  identify  a  paragraph  in  the 
specification  and  to  not  disturb  the 
numbering  of  the  paragraphs  preceding 
and  following  the  amendments/ 
insertions.  It  is  being  concurrently 
proposed  that  §  1.52  provide  for 
paragraph  nimibering  according  to  a 
foiu-  digit  Arabic  numeral  arrangement 
enclosed  in  bold  brackets  to  be  placed 
at  the  beginning  of  each  paragraph 
immediately  to  the  right  of  the  left 
margin,  and  followed  by  approximately 
four  spaces,  before  begiiming  the 
paragraph  text  (e.g.,  [0071]).  If, 
according  to  the  proposed  changes  to 
§  1.121,  for  example,  paragraph  [0071]  is 
to  be  replaced,  another  paragraph  of  the 
same  number  should  be  inserted  ia  its 
place.  If  several  paragraphs  are  to 
replace  a  single  deleted  paragraph, 
[0071]  should,  for  example,  be  replaced 
by  [0071],  [0071.1],  and  [0071.2].  The 
ability  of  word  processing  software  to 
renumber  the  remaining  paragraphs 
should  not  be  necessary. 

Comment:  Several  comments 
suggested  identifying  the  replacement 
paragraphs  by  page  number  and  line 
number,  or  through  the  use  of 
replacement  pages. 

Response:  The  proposed  changes  to 
§  1.121  are  intended,  in  part,  to  serve 
the  Office  and  its  customers  dunng  a 
transition  into  an  EFW  environment. 
Accordingly,  paragraph  replacement  via 
paragraph  numbering  will  most 
effectively  achieve  the  desired  results. 
Identification  of  paragraphs  by  page  and 
line  number  does  not  consistently  and 
uniformly  refer  to  the  same  section  of 
the  specification  due  to  formatting  and 
pagination  differences  among  various 
word  processing  programs. 

Comment:  Several  comments  received 
suggested  that  the  Office  more 
aggressively  pursue  total  electronic 
filing. 

Response:  A  total  EFW  environment 
is  still  several  years  away.  The  proposed 
changes  must  be  workable  during  a 
transition  into  electronic  filing,  and,  at 
the  same  time,  serve  all  customers 
adequately,  including  those  not  yet  able 
to  adapt  to  word  processing  and 
advanced  computer  techniques. 

Section  1.125:  Section  1.125(b)(2)  is 
proposed  to  be  amended  to  require  that 


all  the  changes  to  the  specification 
(rather  than  simply  all  additions  and 
deletions]  be  shown  in  a  marked-up 
copy.  Section  1.125(b)(2)  is  also 
proposed  to  be  amended  to  provide  that 
numbering  the  paragraphs  of  the 
specification  of  record  is  not  considered 
a  change  that  must  be  shown.  Thus,  the 
marked-up  copy  of  the  substitute 
specification  need  not  show  the 
niunbering  the  paragraphs  of  the 
specification  of  record,  and  no  marked- 
up  copy  of  the  substitute  specification  is 
required  if  the  only  change  is 
nimibehng  of  the  paragraph  of  the 
specification  of  record.  Section  1.125(c) 
is  proposed  to  be  amended  to  encourage 
that  the  paragraphs  of  any  substitute 
specification  be  numbered  in  a  manner 
consistent  with  §  1.52(b)(6). 

Section  1.131:  The  heading  of  §  1.131 
is  proposed  to  be  amended  to  clarify 
that  it  applies  to  overcoming  other 
activities  in  addition  to  cited  patents  or 
publication.  Section  1.131(a)  is 
proposed  to  be  amended  for  simplicity. 

Section  1.131(a)  is  specifically 
proposed  to  be  amended  to  provide  that 
when  any  claim  of  an  application  or  a 
patent  under  reexamination  is  rejected, 
the  inventor  of  the  subject  matter  of  the 
rejected  claim,  the  owner  of  the  patent 
under  reexamination,  or  the  party 
qualified  under  §§1.42. 1.43,  or  1.47, 
may  submit  an  appropriate  oath  or 
declaration  to  establish  invention  of  the 
subject  matter  of  the  rejected  claim  prior 
to  the  effective  date  of  the  reference  or 
activity  on  which  the  rejection  is  based. 
Section  1.131(a)  as  proposed  would 
eliminate  the  provisions  that  specify 
which  bases  for  rejection  must  be 
applicable  for  §  1.131  to  apply.  Instead, 
the  approach  would  be  that  §  1.131  is 
applicable  unless  the  rejection  is  based 
upon  a  U.S.  patent  to  another  or  others 
which  claims  the  same  patentable 
invention  as  defined  in  §  1.601(n)  or  a 
statutory  bar.  This  avoids  the  situation 
in  which  the  basis  for  rejection  is  not  a 
statutory  bar  (under  35  U.S.C.  102(a) 
based  upon  prior  use  by  others  in  the 
United  States)  and  should  be  capable  of 
being  antedated,  but  the  rejection  is  not 
specified  as  a  basis  for  rejection  that 
must  be  applicable  for  §  1.131  to  apply. 

Section  1.131(a)  is  also  proposed  to  be 
amended  to  provide  that  the  effective 
date  of  a  U.S.  patent  is  the  date  that 
such  U.S.  patent  is  effective  as  a 
reference  under  35  U.S.C.  102(e).  MPEP 
2136.03  provides  a  general  discussion  of 
the  date  a  U.S.  patent  is  effective  as  a 
reference  under  35  U.S.C.  102(e). 
Finally,  §  1.131(a)  is  proposed  to  be 
amended  to  provide  that  prior  invention 
may  not  be  established  under  §  1.131  if 
either:  (1)  The  rejection  is  based  upon 
a  U.S.  patent  to  another  or  others  which 
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claims  the  same  patentable  invention  as 
defined  in  §  1.601(n);  or  (2)  the  rejection 
is  based  upon  a  statutory  bar. 

Section  1.132:  Section  1.132  is 
proposed  to  be  amended  to  eliminate 
the  provisions  that  specify  which  bases 
for  rejection  must  be  applicable  for 
§  1.132  to  apply.  Instead,  the  approach 
would  be  that  §  1.132  is  applicable 
imless  the  rejection  is  based  upon  a  U.S. 
patent  to  another  or  others  which  claims 
the  same  patentable  invention  as 
defined  in  §  1.601(n).  Section  1.132  is 
specifically  proposed  to  be  amended  to 
state  that:  (1)  when  any  claim  of  an 
application  or  a  patent  under 
reexamination  is  rejected  or  objected  to, 
an  oath  or  declaration  may  be  submitted 
to  traverse  the  rejection  or  objection; 
and  (2)  an  oath  or  declaration  may  not 
be  submitted  under  this  section  to 
traverse  a  rejection  if  the  rejection  is 
based  upon  a  U.S.  patent  to  another  or 
others  which  claims  the  same  patentable 
invention  as  defined  in  §  1.601(n). 

Sections  1.131  and  1.132  are 
procedural  in  nature  that  they  provide 
mechanisms  for  the  submission  of 
evidence  to  antedate  or  otherwise 
traverse  a  rejection;  however,  they  do 
not  address  the  substantive  effect  of  the 
submission  of  such  evidence  on  the 
objection  or  rejection  at  issue.  See,  e.g.. 
In  re  Zletz,  893  F.2d  319,  322-33,  13 
USPQ2d  1320, 1322-23  (Fed.  Cir. 
1 990)(§  1.131  provides  an  ex  parte- 
mechanism  whereby  a  patent  applicant 
may  antedate  subject  matter  in  a 
reference);  Newell  Cos.  v.  Kenney  Mfg., 
864  F.2d  757,  768-69,  9  USPQ2d  1417, 
1426-27  (Fed.  Cir.  1988)(the  mere 
submission  of  evidence  imder  §  1.132 
does  not  mandate  a  conclusion  of 
patentability).  An  applicant's 
compliance  with  §§  1.131  or  1.132 
means  that  the  applicant  is  entitled  to 
have  the  evidence  considered  in 
determining  the  patentability  of  the 
claim(s)  at  issue.  It  does  not  mean  that 
the  applicant  is  entitled  as  a  matter  of 
right  to  have  the  rejection  or  objectioii 
of  the  claim(s)  withdrawn. 

Section  1.133:  Section  1.133(a)  is 
proposed  to  be  amended  to  provide  that 
interviews  must  be  conducted  on 
"Office  premises"  (rather  than  "in  the 
examiner's  rooms").  The  purpose  of  this 
proposed  change  is  to  account  for 
interviews  conducted  in  conference 
rooms  or  by  video  conference. 

Section  1.136:  Section  1.136(c)  is 
proposed  to  be  added  to  provide  that  if 
an  applicant  is  notified  in  a  "Notice  of 
Allowability"  that  an  application  is 
otherwise  in  condition  for  allowance, 
the  following  time  periods  are  not 
extendable  if  set  in  the  "Notice  of 
Allowability"  or  in  an  Office  action 
having  a  mail  date  on  or  after  the  mail 


date  of  the  "Notice  of  Allowability":  (1) 
The  period  for  submitting  an  oath  or 
declaration  in  compliance  with  §  1.63; 
(2)  the  period  for  submitting  formal 
drawings  set  under  §  1.85(c):  and  (3)  the 
period  for  making  a  deposit  set  qnder 
§  1.809(c).  See  discussion  of  the  change 
to  §  1.85(c). 

Section  1.137:  Section  1.137(c)  is 
proposed  to  be  amended  to  provide  that 
any  petition  under  §  1.137  in  either  a 
utility  or  plant  application  filed  before 
Jime  8, 1995,  must  be  accompanied  by 
a  terminal  disclaimer  and  fee  as  set  forth 
in  §  1.321  dedicating  to  the  public  a 
terminal  part  of  the  term  of  any  patent 
granted  thereon  equivalent  to  the  lesser 
of:  (1)  The  period  of  abandonment  of  the 
application;  or  (2)  the  period  extending 
beyond  twenty  years  fi-om  the  date  on 
which  the  application  for  the  patent  was 
filed  in  the  United  States  or,  if  the 
application  contains  a  specific  reference 
to  an  earlier  filed  application(s)  under 
35  U.S.C.  120, 121,  or  365(c),  bom  the 
date  on  which  the  earliest  such 
application  was  filed.  This  proposed 
change  will  further  harmonize  effective 
treatment  under  the  patent  term 
provisions  of  35  U.S.C.  154(b)  and  (c)  of 
utility  and  plant  applications  filed 
before  Jime  8, 1995,  with  utility  and 
plant  applications  filed  on  or  after  June 
8,  1995.  Section  1.137(c)  is  also 
proposed  to  provide  that  its  terminal 
disclaimer  requirement  does  not  apply 
to  applications  for  which  revival  is 
sought  solely  for  purposes  of 
copendency  with  a  utility  or  plant 
application  filed  on  or  after  Jime  8. 
1995,  or  to  lapsed  patents. 

Section  1.138:  Section  1.138  is 
proposed  to  be  amended  to  clarify  the 
signature  requirement  for  a  letter  (or 
written  declaration)  of  express 
abandonment.  Section  1.138(a)  is 
proposed  to  provide  that:  (1)  An 
application  may  be  expressly 
abandoned  by  filing  in  the  Patent  and 
Trademark  Office  a  written  declaration 
of  abandonment  identifying  the 
application;  and  (2)  express 
abandonment  of  the  appUcation  may  not 
be  recognized  by  the  Office  unless  it  is 
actually  received  by  appropriate 
officials  in  time  to  act  thereon  before  the 
date  of  issue.  Section  1.138(b)  is 
proposed  to  provide  that  a  written 
declaration  of  abandonment  must  be 
signed  by  a  party  authorized  under 
§  1.33(b)(1).  (b)(3),  or  (b)(4)  to  sign  a 
paper  in  the  application,  except  that  a 
registered  attorney  or  agent  not  of  record 
who  acts  in  a  representative  capacity 
wider  the  provisions  of  §  1.34(a)  when 
filing  a  continuing  application  may 
expressly  abandon  the  prior  application 
as  of  the  filing  date  granted  to  the 
continuing  application. 


Section  1.152:  Section  1.152  is 
proposed  to  be  revised  to  be  consistent 
with  the  proposed  changes  to  §  1.84 
(deletion  of  the  petition  requirement  for 
color  photographs  and  color  drawings). 
Section  1.152  was  amended  in  1997  to 
clarify  Office  practice  that  details 
disclosed  in  the  drawings  or 
photographs  filed  with  a  design 
application  are  considered  to  be  an 
integral  part  of  the  disclosed  and 
claimed  design,  unless  disclaimed.  See 
Changes  to  Patent  Practice  and 
Procedure,  Final  Rule  Notice,  62  FR 
53131.  53164  (October  10. 1997).  1203 
Off.  Gaz.  Pat.  Office  63.  91  (October  21, 
1997).  A  recent  decision  by  the  Federal 
Circuit,  however,  has  called  this 
practice  into  question.  See  In  re  Daniels, 
144  F.3d  1452,  46  USPQ2d  1788  (Fed. 
Cir.  1998),  rev'g.  Ex  parte  Daniels,  40 
USPQ2d  1394  (BPAI 1996). 
Accordingly,  the  Office  is  proposing  to 
amend  §  1.152  to  eliminate  these 
provisions.  See  Removal  of  Surface 
Treatment  From  Design  Drawings 
Permitted,  Notice,  1217  Off.  Gaz.  Pat. 
Office  19  (December  1, 1998). 

Section  1.154:  Section  1.154(a)  is 
proposed  to  be  separated  into  §§ 
1.154(a)  and  1.154(b)  and  the  material 
clarified.  The  order  of  the  papers  in  a 
design  patent  application,  including  the 
proposed  application  data  sheet  (see 
§  1.76),  is  proposed  to  be  listed  in 
§  1 . 1 54(a) .  The  order  of  the  sections  in 
the  specification  of  a  design  patent 
application  is  proposed  to  be  listed  in 
§  1.154(b).  New  §  1.154(c)  corresponds 
to  §  1.77(c)  and  provides  that  the  section 
heading  should  be  in  uppercase  letters 
without  underlining  or  bold  type. 

Section  1.155:  Current  §  1.155  is 
proposed  to  be  eliminated  as  being 
unnecessarily  duplicative  of  the 
provisions  of  §§  1.311(a)  and  1.316. 
which  apply  to  the  issuance  of  all 
patents,  including  designs.  In  its  place, 
proposed  §  1.155  is  proposed  to  he 
redrafted  to  establish  a  procedure  to 
create  a  "rocket  docket"  for  design 
applications.  The  procedure  will  be 
available  to  all  design  applicants  who 
first  conduct  a  preliminary  examination 
search  and  file  a  request  for  expedited 
treatment  accompanied  by  a  fee 
commensurate  with  the  Office  cost  of 
the  expedited  treatment  and  handling 
(§  1.1 7(t)).  The  Office  will  require  a 
statement  that  a  preexamination  search 
was  conducted  which  must  also 
indicate  the  field  of  search  and  include 
an  information  disclosure  statement  in 
compliance  with  §  1.98.  Formal 
drawings  in  compliance  with  §  1.84  are 
required.  The  applications  will  be 
individually  examined  with  priority  and 
the  clerical  processing  will  be 
conducted  and/or  monitored  by 
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specially  designated  personnel  to 
achieve  expeditious  processing  through 
initial  application  processing  and  the 
Design  Examining  Group.  The  Office 
will  not  examine  an  application  that  is 
not  in  condition  for  examination  even  if 
the  applicant  files  a  request  for 
expedited  examination  under  this 
section.  The  requirements  announced  in 
the  Advance  Notice  relating  to 
constructive  election  of  the  first 
presented  invention  have  been  dropped. 

General  Comments 

Of  the  comments  received  in  response 
to  the  proposal  to  creating  a  "Rocket 
Docket"  for  design  applications,  most  of 
the  comments  generally  favored  the 
proposal,  by  roughly  a  two-to-one 
margin. 

Comment  One  commenter  opined 
that  the  "ultra  expedited"  procedure  is 
a  much  needed  avenue  for  patentees 
concerned  with  the  design  and 
marketing  of  seasonal,  high  volume 
consumer  goods  and  that  the  procedure 
would  attract  new  customers  and  fulfill 
a  critical  need  in  many  indiistries  for 
patent  protection  to  stop  infringement 
and  to  deter  would-be  infringers. 
Moreover,  the  commenter  opined  that 
recent  court  interpretations  of  the 
marking  provisions  require  patented 
products  to  be  marked  with  the  patent 
mmiber  no  matter  what  monetary 
remedy  the  patentee  pursues  and  that 
having  all  of  the  products  marked  with 
the  patent  number  will  maximize  a 
patentee's  protection  by  synchronizing 
protection  with  the  retail  market  launch. 

Response:  The  Office  envisions  that 
these  provisions  will  fulfill  a  particidar 
need  by  affording  rapid  design 
protection  on  an  expedited  basis  so  that 
designs  may  be  readily  patented  and 
marked  with  a  patent  number  before 
marketing.  At  the  same  time,  a  fee  will 
be  charged  to  recoup  estimated  expected 
costs  incurred  by  the  Office. 

Comment;  Two  comments  opposed 
the  idea  of  giving  one  applicant  priority 
over  others  based  on  a  fee,  or  the 
opportimity  to  "buy  a  place  in  line," 
further  reasoning  that  the  granting  of 
priority  should  be  based  on  need. 

Response:  The  applicant  is  not  buying 
a  place  in  line,  but  instead  is  merely 
compensating  for  the  extra  costs  for 
expediting  the  examination  of  the 
design  applications.  Also,  if  priority 
were  to  be  granted  based  upon  need,  a 
petition  would  be  required  to  determine 
whether  the  standards  for  awarding 
priority  had  been  met.  By  eliminating 
the  determination  of  a  petition  (which  is 
required  to  determine  need  or 
compliance  in  Petitions  to  Make 
Special),  the  significant  time  required  to 
make  the  determination  is  eliminated. 


Comment:  Another  comment  stated 
that  the  fee  was  unjustified  in  view  of 
the  fact  that  the  current  "Petition  to 
Make  Special"  is  available  at  a  reduced 
fee. 

Response:  Although  the  current 
system  of  making  cases  special  by 
petition  fulfills  the  needs  of  some 
applicants,  an  additional  expedited 
process  is  necessary  for  a  quicker, 
streamlined  filing-to-issuance  procedure 
that  does  not  involve  the  lengthy 
process  of  deciding  a  petition  based 
upon  need  or  some  other  type  of 
showing.  Moreover,  the  Petition  to  Make 
Special  procedure  requires  a  petition  to 
be  decided  once  the  application  reaches 
the  Design  Group,  whereas  the 
expedited  procedure  is  instituted  once 
the  fee  is  paid  and  the  application  is 
ready  for  examination.  Further,  the 
"Petition  to  Make  Special"  will 
continue  to  be  made  available.  Although 
the  §  1.155  expedited  examination  is 
more  costly,  the  cost  is  warranted  due 
to  more  comprehensive  expedited 
procedures  to  reduce  processing  time. 

Comment:  One  commenter  also 
suggested  that  if  the  Office  procedure 
for  dealing  with  a  petition  to  make 
special  is  too  complex,  then  the  answer 
should  be  to  simplify  the  Petition  to 
Make  Special  procedure. 

Response:  The  Petition  to  Make 
Special  procedures  are  adopted  for 
treating  a  variety  of  types  of  cases  for 
which  a  determination  must  be  made  as 
to  whether  the  subject  matter  qualifies 
under  the  procedure;  e.g.,  whether  "the 
invention  will  materially  enhance  the 
quality  of  the  environment."  On  the 
other  hand,  the  expedited  procedure  of 
§  1.155  is  an  entirely  different  rule 
which  is  fee-based  and  which  may  be 
readily  decided  as  part  of  a  clerical 
function,  thereby  reducing  processing 
time  and  costs  since  the  application 
does  not  need  to  be  reviewed  by  a  high 
level  official. 

Comment:  Two  comments  were 
directed  to  the  amoiint  of  time  the 
examiners  spend  on  the  searching  of 
design  applications.  One  commenter 
was  alarmed  by  the  belief  that  design 
applications  were  examined  in  groups 
of  ten  or  twenty  and  questioned  the 
fairness  of  not  examining  the 
application  in  the  order  of  filing  and  of 
delaying  examination  until  a  group  is 
filled.  The  same  commenter  reasoned 
that  design  applications  are  easy  to 
search  and  therefore  hiring  additional 
design  applications  examiners  should 
allow  each  design  application  to  be 
examined  in  the  order  of  filing.  The 
same  commenter  postulated  that 
applicants  should  not  have  to  pay  a 
surcharge  and  perform  their  own  search 
in  order  to  obtain  the  examination  for 


which  they  have  already  paid.  Another 
commenter  stated  that  the  examiners 
will  require  additional  time  for 
searching  expedited  cases. 

Response:  Only  the  search  phase  of 
the  examination  of  design  applications 
is  conducted  in  groups.  Generally,  the 
remainder  of  the  examination  process  is 
done  individually,  unless  the  subject 
matter  is  so  close  as  to  involve  double 
patenting.  However,  the  most  time 
consuming  part  of  the  design  patent 
application  examination  is  the  search 
for  prior  art.  Unlike  the  utility  patent 
examiner,  the  design  examiner  is  not 
concerned  about  claim  language,  but  is 
focusing  on  visual  characteristics  that 
can  be  readily  evaluated  and  searched. 
To  employ  economies  of  scale, 
searching  is  best  done  in  groups. 
Generally,  the  size  of  group  depends  on 
the  clustering  of  filing  dates  and 
similarities  in  subject  matter.  Cases  are 
not  delayed  since  design  examiners  are 
required  to  work  on  the  "oldest-date" 
case.  Moreover,  even  though  a  group 
search  may  be  conducted,  the 
examination  is  done  in  order  of  filing 
and  the  cases  are  not  delayed  to  fill  a 
group.  Typically,  the  examiner  picks  the 
oldest  date  case  for  examination  and 
then  tries  to  create  a  group  of  design 
applications  with  similar  subject  matter 
for  efficiency  in  searching.  As  to  the 
comment  directed  to  increasing  the 
nimiber  of  examiners,  to  dramatically 
increase  the  number  of  examiners  might 
result  in  less  efficiency  due  to 
overlapping  subject  matter  and  is  not 
necessarily  an  option  available  based  on 
Office  priorities  and  budget.  As  to  the 
comment  regarding  the  pa3rment  of  a 
"surcharge,"  this  is  to  cover  the  costs 
associated  with  expediting  the  search.  It 
is  recognized  that  more  time  is  required 
to  search  cases  individually  than  that 
required  if  the  searching  is  done  in 
groups.  As  to  the  requirement  of  a 
search  performed  by  the  applicant,  this 
will  not  only  enhance  the  quality  of  the 
search  but  adso  ensure  that  applicant  is 
prudently  filing  for  expedited  status  and 
making  an  informed  choice.  As  to  the 
impact  of  the  processing  time  for 
expedited  cases  on  those  regularly  filed, 
enough  resoiux^es  are  being  provided  so 
that  the  handling  of  expedited  cases  will 
not  influence  the  examination  of  other 
cases. 

Comment:  Two  comments  suggested 
that  the  concept  be  extended  to  both 
utility  and  design  applications. 

Response:  This  suggestion  is  not  being 
adopted  at  this  time,  since  due  to 
limited  resourc:es,  the  idea  is  best 
limited  to  design  applications  where 
due  to  the  relative  ease  of  copjring,  there 
is  often  a  need  for  rapid  patent 
protection. 
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Comment:  One  comment  supported 
the  measure  but  asked  for  a  quid-pto- 
quo  short  time  goal  of  four  months. 

Response:  The  Design  Group  has 
indicated  that  they  will  set  as  an 
objective  three  months  cycle-time  for 
examination  and  one  month  cycle-time 
for  printing  and  guidelines  for  the 
program  shall  be  explained  to  the  public 
in  the  MPEP. 

Comment:  One  comment  stated  there 
was  no  need  for  an  expedited  procedure 
since  design  appUcations  "are  being 
examined  as  of  late  relatively  quickly." 

Response:  Nonetheless,  the  proposal 
is  responsive  to  public  need  for  those 
applicants  who  are  willing  to  pay  an 
increased,  cost-offsetting  fee  in  view  of 
the  benefits  arising  from  further 
decreases  in  patent  prosecution  time. 

Comment:  A  few  comments  stated  in 
opposition  to  the  proposal  that  the  best 
solution  is  to  hire  more  examiners. 

Response:  Although  additional 
manpower  conceivably  woidd  reduce 
cycle  time,  the  Office  faces  certain 
constraints  on  its  ability  to  hire  more 
examiners  and  it  must  utilize  its 
resources  as  best  it  can  in  order  to  meet 
all  of  the  Office's  goals. 

Comment:  Several  comments 
supportive  in  concept  also  had  specific 
recommendations  for  streamlining  the 
application  process,  including 
prepayment  or  preauthorization  of  the 
issue  fee,  and  faxing  and/or  telephoning 
all  communications. 

Response:  As  to  the  prepajmient  or 
preauthorization  of  the  issue  fee,  this 
suggestion  is  not  being  adopted  for 
reasons  similar  to  those  presented  in 
conjunction  with  the  proposal  to 
eliminate  preauthorization  of  payment 
of  the  issue  fee  (§  1.311).  As  to  making 
all  communications  by  facsimile  or 
phone,  this  will  be  encouraged  where 
practicable  and  when  the  applicant's 
representative  supplies  a  facsimile 
number.  Multiple  references,  however, 
may  prove  too  cumbersome  for 
transmission  by  facsimile. 

Comment:  One  comment  suggested 
that  automatic  refunds  be  given  if  short 
time  goals  were  not  met  and  that  a 
"Public  Advisory  Committee"  be 
established  to  monitor  progress  and  to 
be  a  point  of  contact  for  suggestions 
from  the  public. 

Response:  The  suggestion  as  to 
automatic  refunds  is  not  being  adopted 
in  view  of  the  unpredictability  of 
unforeseen  circimiistances  which  might 
justify  the  failure  to  achieve  the  goal  as 
well  as  lack  of  statutory  authority  to 
give  a  refund  because  a  processing  goal 
is  not  met  in  time.  As  to  the  "Public 
Advisory  Committee,"  the  Office  does 
not  foresee  the  need  for  such  a 
^committee,  and  the  most  practical  point 


of  contact  woidd  be  with  the  design 
group  itself,  which  is  always  open  to 
suggestions  from  the  public. 

Section  1.163:  Section  1.163(b)  is 
proposed  to  be  eliminated  to  delete  the 
requirement  for  two  copies  of  the 
specification  for  consistency  widi  the 
current  Office  practice.  See  Interim 
Waiver  of  37  C.F.R.  §  1.163(b)  for  Two 
Copies  of  a  Specification  of  an 
Application  for  a  Plant  Patent,  Notice, 
1213  Off.  Gaz.  Pat.  Office  109  (August 
4, 1998).  Section  1.163(c)  is  proposed  to 
be  separated  into  §§  1.163(b)  and 
1.163(c).  The  order  of  the  papers  in  a 
plant  patent  application,  including  the 
proposed  application  data  sheet  [see 
§  1.76)  is  proposed  to  be  listed  in 
§  1.163(b).  The  order  of  the  sections  in 
the  specification  of  a  plant  patent 
application  is  proposed  to  be  listed  in 
§  1.163(c).  New  §  1.163(d)  corresponds 
to  §  1.77(c)  and  provides  that  the  section 
headings  should  be  in  uppercase  letters 
vdthout  underlining  or  bold  type. 

New  sections  1.163(c)(4)  and 
1.163(c)(5)  require  the  plant  patent 
applicant  to  state  the  Latin  name  and 
the  variety  denomination  for  the  plant 
claimed.  The  Latin  name  and  the  variety 
denomination  of  the  claimed  plant  are 
usually  included  in  the  specification  of 
the  plant  patent  application.  The  Office, 
pursuant  to  the  "International 
Convention  for  the  Protection  of  New 
Varieties  of  Plants"  (generally  known  by 
its  French  acronym  as  the  UPOV 
convention),  has  been  asked  to  compile 
a  database  of  the  plants  patented  and 
the  database  must  include  the  Latin 
name  and  the  variety  denomination  of 
each  patented  plant.  Having  this 
information  in  separate  sections  of  the 
plant  patent  application  will  make  the 
process  of  compiling  this  database  more 
efficient. 

Current  §§  1.163(c)(5)  through 
1.163(c)(10)  are  proposed  to  be 
redesignated  §§  1.163(c)(6)  through 
1.163  (c)(ll),  respectfully. 

Section  1.163(c)(14)  and  1.163(d)  are 
proposed  to  be  eliminated  to  delete  the 
reference  to  a  plant  patent  color  coding 
sheet.  The  color  codes  and  the  color 
coding  system  are  generally  included  in 
the  specification.  Repeating  the  color 
coding  information  in  a  color  coding 
sheet  increases  the  risk  of  error  and 
inconsistencies. 

Section  1.173:  The  proposed  changes 
to  §  1.173  regarding  identifying  all 
occurrences  of  claim  broadening  in  a 
reissue  application,  which  were 
published  in  the  Advance  Notice  (Topic 
16),  have  been  dropped  in  view  of 
comments  received.  A  nimiber  of 
comments  were  directed  to  the  undue 
burden  which  the  rule  change  would 
place  on  applicants  and  the  potential  for 


future  issues  in  litigation  re  §  1.56 
violations. 

It  is  now  being  proposed  that  §  1.173 
be  amended  to  consolidate  the 
requirements  for  the  filing  of  reissue 
applications  currenUy  in  §  1.173,  the 
requirements  for  amending  reissue 
applications  currently  in  §  1.121,  and 
the  requirements  for  reissue  drawings, 
currenUy  in  §  1.174.  It  is  proposed  that 
§  1.174  be  eliminated  as  the 
requirements  for  filing  drawings  would 
be  moved  to  §  1.173.  The  proposed 
language  consolidates  many  procedural 
and  formal  requirements  for  reissue 
applications  into  a  single  section. 
Paragraphs  for  separate  items  within 
this  section  have  been  proposed,  in 
order  to  set  forth  the  requirements  for 
the  specification,  claims  and  dra_wings 
in  a  format  which  is  clearer  and  easier 
to  understand. 

The  tide  §  1.173  is  proposed  to  be 
changed  to  "Reissue  specification, 
drawings,  and  amendments"  to  more 
aptly  describe  the  inclusion  of  all  filing 
and  amendment  requirements  for  the 
specification,  including  the  claims,  and 
the  drawings  of  reissue  applications  in 
a  single  section. 

Section  1.173(a),  as  proposed,  sets 
forth  the  cxirrent  requirements  for  the 
contents  of  a  reissue  application  at 
filing,  and  the  existing  prohibition 
against  new  matter  in  a  reissue 
application. 

It  is  proposed  in  §  1.173(a)(1)  to  now 
require  that  the  specification,  including 
the  claims,  be  furnished  in  the  form  of 
a  copy  of  the  printed  patent  with  a 
single  column  of  the  patent  appearing 
on  each  individual  page  of  the 
specification  of  the  reissue  application. 
This  format  for  submitting  a  reissue 
application  is  ciirrenUy  set  out  in  MPEP 
1411.  Paragraph  (a)(1)  would  also 
provide  that  amendments  made  to  the 
specification  at  filing  must  be  made 
according  to  paragraph  (b)  of  this 
section. 

Proposed  paragraph  (a)(2)  of  §  1.173 
sets  forth  the  requirements  for  the 
drawings  at  the  time  the  reissue 
application  is  filed.  If  clean  copies  (i.e., 
good  quaUty  photocopies  free  of  any 
extraneous  markings)  of  the  drawings 
from  the  original  patent  are  supplied  by 
applicant  at  the  time  of  filing  die 
application  and  the  copies  meet  the 
requirements  of  §  1.84,  no  further 
(formal)  drawings  would  be  required. 
The  current  provision  of  §  1.174 
requiring  temporary  drawings  would  be 
eliminated  in  view  of  this  proposed 
change  to  §  1.173.  The  Office  will  be 
able  to  print  a  reissue  patent  using  clean 
copies  of  the  patent  drawings.  How 
changes  to  the  patent  drawings  may  be 
made  at  the  time  of  filing  of  the  reissue 
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application,  or  during  the  prosecution, 
would  now  be  speciHcally  set  forth  and 
must  be  made  in  accordance  with  the 
requirements  of  proposed  paragraph 
(b)(3)  of  this  section  (which  are 
essentially  the  requirements  of  current 
§  1.121(b)(3)(i)  and  (ii))-  If  applicant  has 
failed  to  provide  clean  copies  of  the 
patent  drawings,  or  if  changes  are  made 
to  the  drawings  during  the  reissue 
prosecution,  drawings  in  compliance 
with  §  1 .84  would  continue  to  be 
required  at  the  time  of  allowance.  It  is 
also  proposed  to  eliminate  the  practice 
of  transferring  drawings  from  the  patent 
file  since  clean  copies  of  patent 
drawings  will  be  acceptable  for  use  in 
the  printing  of  the  reissue  patent. 

Section  1.173(b),  as  proposed,  now 
sets  out  that  amendments  in  a  reissue 
application  made  at  the  time  of  filing 
may  be  made  either  by  physically 
incorporating  the  amendments  within 
the  body  of  the  specification  (including 
the  claims)  as  filed,  or  by  a  preUminary 
amendment  (separate  paper). 

Paragraphs  (b)(1)  and  (b)(2)  of  §  1.173 
incorporate  the  provisions  of  aurent 
§  1.121(b)(1)  and  (b)(2)  as  to  the  maimer 
of  amending  the  specification  and 
claims,  respectively. 

Proposed  §  1.173(b)(3)  would 
incorporate  the  provisions  ciirrently  set 
forth  in  §  1.121(b)(3)  as  to  amending 
reissue  drawings. 

Paragraph  (c)  of  §  1.173,  as  proposed, 
would  now  require,  that  whenever  an 
amendment  is  made  to  the  claims,  either 
at  the  time  of  filing  or  diuing  the 
prosecution,  the  amendment  must  be 
accompanied  by  a  statement  as  to  the 
status  of  all  patent  claims  and  all  added 
claims,  and  an  explanation  as  to  the 
support  in  the  disclosure  for  any 
concurrentiy  made  changes  to  the 
claims. 

Paragraph  (d),  as  proposed,  would 
incorporate  the  provisions  currently  set 
forth  in  §  1.121(b)(l)(iii)  and  (b)(2)(i)(C) 
as  to  how  changes  in  reissue 
applications  are  shown  in  the 
specification  and  claims,  respectively. 

Paragraphs  (e),  (f)  and  (g),  as 
proposed,  merely  reiterate  requirements 
for  retaining  original  claim  numbering, 
amending  the  disclosiue  when  required, 
and  making  amendments  relative  to  the 
original  patent,  as  are  set  out  currentiy 
m  §  1.121(b)(2)(B).  (b)(4).  and  (b)(6). 
respectively. 

The  aurent  requirement  of 
§  1.121(b)(5)  prohibiting  enlarging  the 
scope  of  the  claims  more  than  two  years 
after  the  patent  grant  has  been 
eliminated  from  proposed  §  1.173  as 
being  redundant  to  existing  statutory 
language  in  35  U.S.C.  251. 

Section  1.174:  It  is  proposed  that 
§  1.174  be  eliminated  (and  reserved)  in 


view  of  the  inclusion  of  all  filing  and 
amendment  requirements.for  reissue 
drawings  into  proposed  §  1.173.  Thus, 
in  addition  to  the  reissue  filing 
requirements  of  current  §  1.173.  the 
reissue  amendment  requirements  of 
current  §  1.121(b)  and  the  reissue 
drawing  requirements  of  current  §  1.174 
would  all  be  included  in  a  single  rule, 
proposed  §  1.173.  The  proposed  changes 
consolidating  several  current  rules  into 
a  single  section  should  make  all  reissue 
filing  and  amendment  requirements 
quicker  to  locate  and  easier  to 
understand. 

Section  1.176:  Section  1.176  is 
proposed  to  be  amended  to  eliminate 
the  prohibition  against  requiring 
division  in  a  reissue  application.  The 
Federal  Circiut  has  indicated  that  35 
U.S.C.  251  does  not,  under  certain 
circiunstances,  prohibit  an  applicant  in 
a  reissue  application  from  adding  claims 
directed  to  an  invention  which  is 
separate  and  distinct  frt)m  the  invention 
defined  by  the  original  patent  claims. 
See  In  re  Amos,  953  F.2d  613,  21 
USPQ2d  1271  (Fed.  Cir.  1991).  Section 
1.176,  however,  presentiy  prohibits  the 
Office  from  making  a  restriction 
requirement  in  a  reissue  application. 
This  prohibition  in  §  1.176,  in 
combination  with  the  Federal  Circuit's 
decision  in  Amos,  frequently  places  an 
imreasonable  biuden  on  the  Office  in 
requiring  the  examination  of  multiple 
inventions  in  a  single  reissue 
application. 

Section  1.176  as  proposed  would 
allow  the  Office  to  make  a  restriction 
requirement  in  a  reissue  application 
between  claims  added  in  a  reissue 
application  and  the  original  patent 
claims,  where  the  added  claims  are 
directed  to  an  invention  which  is 
separate  and  distinct  from  the 
invention(s)  defined  by  the  original 
patent  claims.  The  criteria  for  making  a 
restriction  requirement  in  a  reissue 
application  between  added  claims  and 
original  claims  would  be  the  same  as 
that  applied  in  an  original  application. 
See  MPEP  806  through  806.05(i).  See 
the  discussion  of  §  1.177  concerning  the 
proposed  treatment  of  multiple  reissue 
applications  and  procedures  following  a 
restriction  requirement  in  a  reissue, 

The  Office  would  continue  to  not 
require  restriction  among  original 
claims  of  the  patent  (i.e.,  among  claims 
that  were  in  the  patent  prior  to  filing  the 
reissue  application).  In  order  for 
restriction  to  be  required  between  the 
original  patent  claims  and  added  claims, 
the  added  claims  must  be  directed 
toward  inventions  which  are  separate 
and  distinct  from  the  invention(s) 
defined  by  the  original  patent  claims. 
Restriction  between  multiple  inventions 


in  the  added  claims  would  also  be 
possible  provided  the  added  claims  are 
drawn  to  several  separate  and  distinct 
inventions. 

The  changes  being  considered  are  not 
intended  to  affect  the  type  of  errors  that 
are  or  are  not  appropriate  for  correction 
under  35  U.S.C.  251  {e.g.,  applicant's 
failxue  to  timely  file  a  divisional 
application  is  not  considered  to  be  the 
type  of  error  that  can  be  corrected  by  a 
reissue).  See  In  re  Watkinson,  900  F.2d 
230,  14  USPQ2d  1407  (Fed.  Cir.  1990); 
In  re  Mead,  581  F.2d  251, 198  USPQ  412 
(CCPA  1978);  and  In  re  Orita.  550  F.2d 
1277, 193  USPQ  145  (CCPA  1977). 

Section  1.11(b)  ciurently  exempts 
reissue  continued  prosecution 
applications  (CPAs)  under  §  1.53(d) 
from  the  annoimcement  of  reissue  filing 
in  the  Official  Gazette.  The  proposed 
language  of  §  1.176(b)  further  clarifies 
that  the  examination  of  a  CPA  reissue  is 
not  subject  to  a  two-month  examination 
delay  following  its  filing. 

Section  1.177:  It  is  proposed  that 
§  1.177  be  modified  to  eliminate  ciurent 
requirements  that  divisional  reissues  be 
limited  to  separate  and  distinct  parts  of 
the  thing  patented,  and  that  they  be 
issued  simultaneously  unless  ordered 
by  the  Commissioner.  It  is  proposed  that 
the  rule  be  expanded  to  include 
continuations  of  reissues  as  well  as 
divisionals.  As  a  result  of  comments 
received  following  publication  in  the 
Advance  Notice  (Topic  17),  none  of 
which  were  opposed  to  the  proposed 
changes  to  §  1.177,  the  Office  is  moving 
forward  with  the  changes  proposed. 

The  Federal  Circuit  nas  indicated  that 
35  U.S.C.  251, 1  2,  does  not  place 
stricter  limitations  on  the  filing  of 
continuation  or  divisional  reissue 
applications  than  is  placed  by  35  U.S.C. 
120  and  121  on  the  filing  of 
continuation  or  divisional  non-teissue 
applications.  See  In  re  Graff,  111  F.3d 
874,  876,  42  USPQ2d  1471, 1473  (Fed. 
Or.  1997).  The  Federal  Circuit 
specifically  stated: 

*  *  *  (35  U.S.C.  251, 1  3,1  provides  that  the 
general  rules  for  patent  applications  apply 
also  to  reissue  applications,  and  [35  U.S.C. 
251, 1  2,1  expressly  recognizes  that  there  may 
be  more  than  one  reissue  patent  for  distinct 
and  separate  parts  of  the  thing  patented.  [35 
U.S.C.  251)  does  not  prohibit  divisional  or 
continuation  reissue  applications,  and  does 
not  place  stricter  limitations  on  such 
applications  when  they  are  presented  by 
reissue,  provided  of  course  that  the  statutory 
requirements  specific  to  reissue  applications 
are  met.  See  [35  U.S.C.  251, 1  3).  . 

*  *  •  [35  U.S.C.  251. 1  2,1  is  plainly 
intended  as  enabling,  not  limiting.  [35  U.S.C. 
251,  H  2,]  has  the  effect  of  assuring  that  a 
different  burden  is  not  placed  on  divisional 
or  continuation  reissue  applications, 
compared  with  divisions  and  continuations    ^ 
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of  original  applications,  by  codifying  [The 
Corn-Planter  Patent.  90  U.S.  181  (1874),] 
which  recognized  that  more  than  one  patent 
can  result  from  a  reissue  proceeding.  Thus, 
|35'U.S.C.  251,  f  2,]  places  no  greater  burden 
on  [a]  continuation  reissue  application  than 
upon  a  continuation  of  an  original 
application;  [35  U.S.C.  251,  H  2,1  neither 
overrides,  enlarges,  nor  limits  the  statement 
in  [35  U.S.C.  251, 1  3,]  that  the  provisions 
of  Title  35  apply  to  reissues. 

Graff.  Ill  F.3d  at  876-77,  42  USPQ2d 
at  1473.  Thus,  the  Federal  Circuit  has 
indicated  that  a  continuation  or 
divisional  reissue  application  is  not 
subject  to  any  greater  burden  other  than 
the  burden  imposed  by  35  U.S.C.  120 
and  121  on  a  continuation  or  divisional 
non-reissue  application,  except  that  a 
continuation  or  divisional  reissue 
application  must  also  comply  with  the 
statutory  requirements  specific  to 
reissue  applications  [e.g.,  the  "error 
without  any  deceptive  intention" 
requirement  of  35  U.S.C.  251, 1 1). 

Following  Graff,  the  Office  has 
adopted  a  policy  of  treating 
continuations/divisionals  of  reissue 
applications  in  much  the  same  manner 
as  continuations/divisionals  of  non- 
reissue  applications.  Accordingly,  it  is 
proposed  that  the  current  requirements 
of  §  1.177  as  to  petitioning  for  non- 
simultaneous  issuance  of  multiple 
reissues,  suspending  prosecution  in  an 
allowable  reissue  while  the  other  is 
prosecuted,  and  limiting  the  content  of 
each  reissue  to  separate  and  distinct 
parts  of  the  thing  patented,  all  be 
eliminated.  These  requirements  are 
considered  imique  to  reissue 
continuations/divisionals,  impose 
additional  burdens  on  reissue 
applicants,  and  are  not  consistent  with 
the  Federal  Circuit's  discussion  of  35 
U.S.C.  251,  H  2,  in  Graff. 

It  is  proposed  that  §  1.177(a)  be 
changed  to  require  that  all  multiple 
reissue  applications  from  a  single  patent 
include  as  the  first  line  of  the  respective 
specifications  a  cross  reference  to  the 
other  reissue  application(s).  The 
statement  would  provide  the  public 
with  notice  that  more  than  one  reissue 
application  has  been  filed  to  correct  an 
error  (or  errors)  in  a  single  patent.  If  one 
reissue  has  already  issued  without  the 
appropriate  cross  reference,  a  certificate 
of  correction  would  be  issued  to  provide 
the  cross  reference  in  the  issued  reissue. 

In  §  1.177(b),  it  is  proposed  that  all  of 
the  claims  of  the  patent  be  presented  in 
each  application  as  amended, 
imamended  or  canceled,  and  that  the 
same  claim  not  be  presented  for 
examination  in  more  than  one 
application  in  its  original  unamended 
version.  Any  added  claims  would  have 
to  be  niunbered  beginning  with  the  next 


highest  number  following  the  last  patent 
claim. 

If  the  same  or  similar  claims  were 
presented  in  more  than  one  of  the 
multiple  reissue  applications,  statutory 
double  patenting  (35  U.S.C.  101)  or  non- 
statutory (judicially  created  doctrine) 
double  patenting  considerations  would 
be  given  by  the  examiner  diuing 
examination,  and  appropriate  rejections 
made.  If  needed  to  overcome  the 
rejections,  terminal  disclaimers  would 
be  required  in  order  to  ensure  common 
ownership  of  any  non-distinct  claims 
throughout  each  of  the  patents' 
lifetimes. 

It  is  also  being  proposed  conciurently 
that  restriction  between  the  original 
patent  claims  and  any  added  claims  to 
separate  and  distinct  subject  matter  be 
permitted  in  reissue  applications  (see 
the  proposed  change  to  §  1.176).  If  one 
or  more  divisional  applications  are  filed 
after  such  a  restriction  requirement,  it  is 
proposed  in  §  1.177(c)  that  the  resulting 
multiple  reissue  applications  would  be 
issued  alone  or  together,  but  each  of  the 
reissue  applications  would  be  required 
to  include  changes  which  correct  an 
error  in  the  original  patent  before  it  can 
be  issued  as  a  reissue  patent.  If  one  of 
the  applications  resulting  from  the 
restriction  requirement  was  found  to  be 
allowable  without  any  changes  relative 
to  the  patent  (i.e.,  it  includes  only  all  the 
original  patent  claims),  further  action 
would  be  suspended  until  one  other 
reissue  application  was  allowable:  then, 
the  two  would  be  recombined  and 
issued  as  a  single  reissue  patent.  If  the 
several  reissue  applications  resulting 
from  the  restriction  each  included 
changes  correcting  some  error  in  the 
original  patent,  the  reissue  applications 
could  be  issued  separately,  with  an 
appropriate  cross-reference  to  the 
other(s)  in  each  of  the  respective 
specifications. 

Section  1.178:  Section  1.178  is 
proposed  to  be  amended  to  no  longer 
require  an  offer  to  surrender  the  original 
patent  at  the  time  of  filing  as  part  of  the 
reissue  application  filing  requirements. 
The  inclusion  of  a  sentence  regarding 
the  "offer"  is  frequently  overlooked  by 
reissue  applicants  at  the  time  of  filing 
and  results  in  the  Office  sending  out  a 
Notice  to  File  Missing  Parts  of 
Application  (Missing  Parts  Notice).  The 
time  spent  by  the  Office  in  preparing  the 
Missing  Parts  Notice,  the  time  needed 
by  applicant  to  reply,  and  the  further 
time  needed  by  the  Office  to  process 
applicant's  "offer"  reply,  can  all  be 
saved  by  the  proposed  change.  The 
requirement  for  actual  surrender  of  the 
original  patent  (or  a  "statement"  of  its 
loss,  as  set  out  below)  before  the  reissue 


application  is  allowed,  however,  is 
retained. 

It  is  also  proposed  that  §  1.178  be 
amended  to  change  "affidavit  or 
declaration"  (attesting  to  the  loss  or 
inaccessibility  of  the  original  patent)  to 
"statement."  This  proposed  change 
would  eliminate  the  verification 
requirements  of  the  current  rule,  which 
are  formalities  covered  by  §§  1.4  and 
10.18.  This  change  is  in  conformance 
with  other  similar  changes  to  the  patent 
rules  which  were  effective  on  December 
1, 1997,  to  ease  the  verification 
requirements  of  applicants.  See  Changes 
to  Patent  Practice  and  Procedure,  62  FR 
at  53175-78,  1203  Off.  Gaz.  Pat.  Office 
at  100-03. 

Section  1.193:  Section  1.193(b)(1)  is 
proposed  to  be  amended  to  provide  that 
appellant  may  file  a  reply  brief  to  an 
examiner's  answer  "or  a  supplemental 
examiner's  answer."  The  purpose  of  this 
proposed  amendment  is  to  clarify  the 
current  practice  that  the  appellant  may 
file  a  (or  another)  reply  brief  within  two 
months  of  a  supplemental  examiner's 
answer  (§  1.193),  but  the  appellant  must 
file  any  request  for  an  oral  hearing 
within  two  months  of  the  examiner's 
answer  (§1.194). 

Section  1.303:  Section  1.303(a)  is 
proposed  to  be  amended  to  add  the 
phrase  "to  an  interference"  between 
"any  party"  and  "dissatisfied  with  the 
decision  of  the  Board  of  Patent  Appeals 
and  Interferences"  to  correct  an 
inadvertent  omission. 

Section  J.311;  Section  1.311(b)  is 
proposed  to  be  amended  to  provide  that 
an  authorization  to  charge  the  issue  fee 
(§  1.18)  to  a  deposit  account  may  be 
filed  in  an  individual  application  only 
after  mailing  of  the  notice  of  allowance 
(PTOL-85). 

The  suggestion  of  eliminating 
preauthorization  of  payment  of  the  issue 
fee  was  discussed  in  Topic  19  of  the 
Advance  Notice  and  received  a 
generally  favorable  response.  Many 
patent  attorneys  stated  that  they 
considered  preauthorization  a 
dangerous  practice  that  they  would  not 
use.  Others  thought  that 
preauthorization  was  an  important 
safety  feature,  and  that  the  Office  should 
fix  the  internal  clerical  problems  which 
were  motivating  the  change. 

After  considering  all  of  the  comments, 
the  Office  has  decided  to  go  forward 
with  the  proposal  to  eliminate  the 
ability  of  applicants  to  preauthorize 
payment  of  the  issue  fee.  Section 
1.311(b),  as  currently  written,  causes 
problems  for  the  Office  that  tend  to 
increase  Office  processing  time.  The 
language  used  by  applicants  to 
authorize  that  fees  be  charged  to  a 
deposit  account  often  varies  from  one 
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application  to  another.  As  a  resuh, 
conflicts  arise  between  the  Office  and 
applicants  as  to  the  proper 
interpretation  of  authorizing  language 
found  in  their  applications.  For 
example,  some  applicants  are  not  aware 
that  it  is  current  Office  policy  to 
interpret  broad  language  to  "charge  any 
additional  fees  which  may  be  required 
at  any  time  during  the  prosecution  of 
the  application"  as  authorization  to 
charge  the  issue  fee  on  applications 
filed  on  or  after  October  1, 1982.  See 
Deposit  Account  Authorization  to 
Charge  Issue  Fee,  Notice  1095  Off.  Gaz. 
Pat.  Office  44  (October  25, 1988), 
reprinted  at  1206  Off.  Gaz.  Pat.  Office  95 
Oanuary  6, 1998). 

Even  when  the  language 
preauthorizing  payment  of  the  issue  fee 
is  clear,  the  preauthorization  can 
present  problems  for  both  the  Office  and 
practitioners.  One  problem  is  because  it 
may  not  be  clear  to  the  Office  whether 
a  preauthorization  is  still  valid  after  the 
practitioner  withdraws  or  the 
practitioner's  authority  to  ac:t  as  a 
representative  is  revoked.  If  the  Office 
charges  the  issue  fee  to  the  practitioner's 
deposit  account,  the  practitioner  may 
have  difficulty  getting  reimbursement 
frc»n  the  practitioner's  former  client. 
Another  problem  is  that  when  the  issue 
fee  is  actually  charged  at  the  time  the 
notice  of  allowance  is  mailed,  a  notice 
to  that  effect  is  printed  on  the  notice  of 
allowance  (PTOL-85)  and  applicant  is 
given  one  month  to  submit/retuim  the 
PTOL-85B  with  information  to  be 
printed  on  the  patent.  Applicants  are 
.  sometimes  confused,  however,  by  the 
usual  three-month  time  period  provided 
for  paying  the  issue  fee  and  do  not, 
therefore,  return  the  PTOLr-85B  until 
the  end  of  the  normal  three-month 
period.  As  the  Office  does  not  wait  for 
the  PTOL-85B  to  be  ret\imed  to  begin 
electronic  capture  of  the  data  to  be 
printed  as  a  patent,  any  PTOL-85B 
received  more  than  a  month  after  the 
issue  fee  has  been  paid  may  not  be 
matched  with  the  application  file  in 
time  for  the  information  thereon  to  be 
included  on  the  patent. 

Clerical  problems  are  not  the  main 
reason  for  proposing  to  eliminate  the 
practice.  The  Office  would  like  all  of  the 
information  necessary  for  printing  a 
patent  to  be  in  the  application  when  the 
issue  fee  is  paid.  Thus,  the  Office  is 
proposing  to  eliminate  petitions  under 
§  3.81(b),  see  below,  and  intends  to  no 
longer  print  any  assignee  data  that  is 
submitted  after  payment  of  the  issue  fee. 
As  explained  in  the  Advance  Notice,  it 
is  not  generally  in  applicant's  best 
interest  to  pay  the  issue  fee  at  the  time 
the  notice  of  allowance  is  mailed,  since 
it  is  much  easier  to  have  a  necessary 


amendment  or  an  information 
disclosure  statement  considered  if  filed 
before  the  issue  fee  is  paid  rather  than 
after  the  issue  fee  is  paid.  See  ciirrent 
§  §  1.97  and  1.312(b).  Also,  once  the 
issue  fee  has  been  paid,  applicant's 
window  of  opportunity  for  filing  a 
continuing  application  is  reduced  and 
the  applicant  no  longer  has  the  option 
of  filing  a  continuation  or  divisional 
application  as  a  continued  prosecution 
application  (CPA)  imder  §  1.53(d).  See 
Patents  to  Issue  More  Quickly  After 
Issue  Fee  Payment,  1220  Off.  Gaz.  Pat. 
Office  at  42,  and  Filing  of  Continuing 
Applications,  Amendments,  or  Petitions 
after  Payment  of  Issue  Fee,  1221  Off. 
Gaz.  Pat.  Office  at  14.  Many  applicants 
find  the  time  period  between  the 
mailing  date  of  the  notice  of  allowance 
and  the  due  date  for  paying  the  issue  fee 
useful  for  re-evaluating  the  scope  of 
protection  afforded  by  the  allowed 
claim(s)  and  for  deciding  whether  to  pay 
the  issue  fee  and/or  to  file  one  or  more 
continuing  applications. 

If  prompt  issuance  of  the  patent  is  a 
high  priority,  after  receipt  of  the  notice 
of  allowance  applicant  may  promptly 
return  the  PTOL-85B  (suppljdng  any 
desired  assignee  and  attorney 
information)  and  pay  the  issue  fee.  In 
this  way,  the  Office  will  be  able  to 
process  the  payment  of  the  issue  fee  and 
the  information  on  the  PTOL-85B  as  a 
part  of  a  single  processing  step.  Further, 
no  time  would  be  saved  even  if  the  issue 
fee  was  preauthorized  for  payment  as 
the  Office  would  still  not  have  the 
assignee  and  attorney  data  which  is 
taken  fttjm  the  PTOL-85B.  Thus,  it  is 
not  seen  that  the  proposal  to  eliminate 
the  preauthorization  to  pay  the  issue  fee 
woiild  have  any  adverse  effects  on  our 
customers. 

Section  1.312:  Section  1.312(a)  is 
proposed  to  be  amended  to  change 
"case"  to  "application"  for  clarity. 
Section  1.312(b)  is  proposed  to  be 
amended  to  replace  the  required 
showing  of  good  and  sufficient  reason  of 
why  the  amendment  is  needed  and  was 
not  earlier  presented,  to  provide  that 
any  amendment  pursuant  to  §  1.312 
filed  after  the  date  the  issue  fee  is  paid 
must  be  accompanied  by:  (1)  A  petition 
under  §  1.313(c)(1)  to  withdraw  the 
application  from  issue;  (2)  an 
imequivocal  statement  that  one  or  more 
claims  are  unpatentable;  and  (3)  an 
explanation  as  to  how  the  amendment  is 
necessary  to  render  such  claim  or  claims 
patentable.  The  proposed  change  to 
§  1.312(b)  is  necessary  because  the 
change  in  the  patent  printing  process 
(discussed  above  with  respect  to  §  1.55) 
will  dramatically  reduce  the  period 
between  the  date  of  issue  fee  payment 
and  the  date  a  patent  is  issued.  In  view 


of  the  brief  period  between  the  date  of 
issue  fee  payment  and  the  date  a  patent 
is  issued,  the  Office  must  limit 
amendments  imder  §  1.312  to  those 
necessary  to  avoid  the  issuance  of  a 
patent  containing  an  unpatentable  claim 
or  claims.  Other  amendments  must  be 
filed  prior  to  payment  of  the  issue  fee 
(preferably  within  one  month  of  the 
mailing  of  a  notice  of  allowance),  or  be 
sought  in  a  continuing  application  (see 
§  1.313(c)(2))  or  by  certificate  of 
correction  under  35  U.S.C.  255  and 
§1.323. 

Section  1.313:  Section  1.313(a)  is 
proposed  to  be  amended  to  provide  that: 
(1)  Applications  may  be  withdrawn 
from  issue  for  further  action  at  the 
initiative  of  the  Office  or  upon  petition 
by  the  applicant;  (2)  to  request  that  the 
Office  withdraw  an  application  from 
issue,  the  applicant  must  file  a  petition 
under  this  section  including  the  fee  set 
forth  in  §  1.17(h)  and  a  showing  of  good 
and  sufficient  reasons  why  withdrawal 
of  the  application  is  necessary;  and  (3) 
if  the  Office  withdraws  the  application 
fi'om  issue,  the  Office  will  issue  a  new 
notice  of  allowance  if  the  Office  again 
allows  the  application.  The  changes 
proposed  to  separate  the  language 
directed  to  actions  by  applicants  and 
those  actions  by  the  Office  are  also 
proposed  to  increase  the  clarity  of  the 
section. 

Section  1.313(b)  is  proposed  to  be 
amended  to  provide  that  once  the  issue 
fee  has  been  paid,  the  Office  will  not 
withdraw  the  application  from  issue  at 
its  own  initiative  for  any  reason  except: 

(1)  a  mistake  on  the  part  of  the  Office; 

(2)  a  violation  of  §  1 .56  or  illegality  in 
the  application;  (3)  impatentability  of 
one  or  more  claims;  or  (4)  for 
interference.  Section  1.313(c)  is 
proposed  to  provide  that  once  the  issue 
fee  has  been  paid,  the  application  will 
not  be  withdrawn  from  issue  upon 
petition  by  the  applicant  for  any  reason 
except:  (1)  Unpatentability  of  one  or 
more  claims  (see  §  1.312(b));  or  (2)  for 
express  abandonment  (which  express 
abandonment  may  be  in  favor  of  a 
continuing  application).  As  disciissed 
above,  changes  in  the  patent  printing 
process  will  dramatically  reduce  the 
period  between  the  date  of  issue  fee 
pa3nnent  and  the  date  a  patent  is  issued. 
The  Office  must  streamline  the 
provisions  of  current  §  1.313(b)  or  the 
Office  will  not  be  able  to  render 
decisions  on  such  petitions  before  the 
application  is  issued  as  a  patent. 

It  is  the  Office's  experience  that 
petitions  under  current  §  1.313(b)  are 
rarely  filed  (and  even  more  rarely 
granted)  on  the  basis  of:  (1)  A  mistake 
on  the  part  of  the  Office;  (2)  a  violation 
of  §  1.56  or  illegality  in  the  application; 
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(3)  unpatentability  of  one  or  more 
claims;  or  (4)  for  interference.  Therefore, 
the  Office  is  proposing  to  provide  that 
the  Office  may  withdraw  applications 
from  issue  after  payment  of  the  issue  fee 
at  its  own  initiative  for  these  bases,  but 
limit  petitions  imder  current  §  1.313(b) 
(§  1.313(c)  as  proposed)  to:  (1) 
impatentability  of  one  or  more  claims; 
or  (2)  for  express  abandonment,  (which 
express  abandonment  may  be  in  favor  of 
a  continuing  application).  If  a  petition 
imder  §  1.313(c)  filed  on  the  basis  of 
unpatentability  of  one  or  more  claims 
(§  1.313(c)(1)).  that  petition  must  (in 
addition  to  meeting  the  requirements  of 
§  1.313(a))  be  accompanied  by  an 
amendment  (pursuant  to  §  1.312),  an 
unequivocal  statement  that  one  or  more 
claims  are  unpatentable,  and  an 
explanation  as  to  how  the  amendment  is 
necessary  to  render  such  claim  or  claims 
patentable.  See  discussion  of  §  1.312(b). 

Obviously,  if  an  applicant  believes 
that  an  application  should  be 
withdrawn  from  issue  (after  pajnment  of 
the  issue  fee)  on  the  basis  of  a  mistake 
on  the  part  of  the  Office,  a  violation  of 
§  1.56  or  illegality  in  the  application,  or 
for  interference,  the  applicant  may 
contact  the  examiner  and  suggest  that 
the  examiner  request  the  Group  Director 
to  withdraw  the  application  from  issue 
at  the  initiative  of  the  Office.  The 
applicant,  however,  cannot  insist  that 
the  Office  withdraw  an  application  from 
issue  (after  payment  of  the  issue  fee)  for 
these  reasons. 

Section  1.313(d)  is  proposed  to 
provide  that  a  petition  under  §  1.313 
will  not  be  effective  to  withdraw  the 
application  from  issue  unless  it  is 
actually  received  and  granted  by  the 
appropriate  officials  before  the  date  of 
issue.  Section  1.313(d)  is  also  proposed 
to  advise  applicants  that  withdrawal  of 
an  application  from  issue  after  payment 
of  the  issue  fee  may  not  be  effective  to 
avoid  publication  of  application 
information.  While  the  Office  takes 
reasonable  steps  to  stop  the  pubUcation 
and  dissemination  of  application 
information  [e.g.,  the  patent  dociunent) 
once  an  application  has  been  withdrawn 
from  issue,  withdrawal  frt)m  issue  after 
payment  of  the  issue  fee  often  occurs 
too  late  in  the  patent  printing  process  to 
completely  maintain  the  application  in 
confidence.  How  much  of  the 
application  information  is  actually 
disseminated  depends  upon  how  close 
to  the  issue  date  the  application  is 
withdrawn  from  issue.  The  change  in 
the  patent  printing  process  (discussed 
above  with  respect  to  §  1.55)  will  make 
it  less  likely  that  the  Office  can 
completely  stop  the  publication  and 
dissemination  of  application 
information  in  an  application 


withdrawn  from  issue  imder  §  1.313 
after  pa}anent  of  the  issue  fee. 

Section  1.314;  Section  1.314  is 
proposed  to  be  amended  to  change  the 
reference  to  the  fee  set  forth  in 
"§  1.17(i)"  to  the  fee  set  forth  in 
"§  1.17(h)."  This  change  is  for 
consistency  with  the  changes  to 
§  1.17(h)  and  §  1.17(i).  See  discussion  of 
changes  to  §  1.17(h)  and  §  1.17(i). 

Section  1.322:  Section  1.322(a)  is 
proposed  to  be  amended  to  provide  that: 
(1)  The  Office  may  issue  a  certificate  of 
correction  under  the  conditions 
specified  in  35  U.S.C.  254  at  the  request 
of  the  patentee  or  the  patentee's 
assignee  or  at  its  own  initiative;  and  (2) 
the  Office  will  not  issue  such  a 
certificate  at  its  own  initiative  without 
first  notifying  the  patentee  (including 
any  assignee  of  record)  at  the 
correspondence  address  of  record  and 
affording  the  patentee  an  opportunity  to 
be  heard.  Section  1.322  as  proposed 
would  continue  to  provide  that  if  the 
request  relates  to  a  patent  involved  in  an 
interference,  the  request  must  comply 
with  the  requirements  of  this  section 
and  be  accompanied  by  a  motion  imder 
§  1.635.  The  current  language  of 
§  1.322(a)  permits  a  third  party  request 
for  a  certificate  for  correction  (a  party 
"not  owning  an  interest  in  the  patent"), 
which  has  led  third  parties  to  conclude 
that  they  have  standing  to  demand  that 
the  Office  issue,  or  refuse  to  issue,  a 
certificate  of  correction.  Third  parties  do 
not  have  standing  to  demand  that  the 
Office  issue,  or  refuse  to  issue,  a 
certificate  of  correction.  See  Hallmark 
Cards,  Inc.  v.  Lehman,  959  F.  Supp.  539. 
543-44,  42  USPQ2d  1134, 1138  (D.D.C. 
1997).  Since  the  burden  on  the  Office 
caused  by  such  third-party  requests  now 
outweighs  the  benefit  such  information 
provides  to  the  Office,  the  Office  is 
proposing  to  amend  §  1.322  such  that  a 
certificate  of  correction  will  be  issued 
only  at  the  request  of  the  patentee  or  at 
the  initiative  of  the  Office. 

Section  1.323:  Section  1.323  is 
proposed  to  be  amended  to  provide  that 
the  Office  may  issue  a  certificate  of 
correction  under  the  conditions 
specified  in  35  U.S.C.  255  at  the  request 
of  the  patentee  or  the  patentee's 
assignee,  upon  pajrment  of  the  fee  set 
forth  in  §  1.20(a).  The  language  from  35 
U.S.C.  255  currenUy  in  §  1.323  that 
provides  the  specific  conditions  under 
which  a  certificate  of  correction  under 
§  1.323  will  be  issued  is  proposed  to  be 
eliminated  for  consistency  with  §  1.322 
and  because  it  is  redundant  to  repeat  the 
language  of  the  statute  in  the  rule. 
Section  1.323  as  proposed  would 
continue  to  provide  that  if  the  request 
relates  to  a  patent  involved  in  an 
interference,  the  request  must  comply 


with  the  requirements  of  this  section 
and  be  accompanied  by  a  motion  under 
§1.635. 

Section  1.324:  Section  1.324  would 
have  the  title  revised  to  reference  the 
statutory  basis  for  the  rule,  35  U.S.C. 
256.  It  is  particularly  important  to 
recognize  that  35  U.S.C.  256,  the 
statutory  basis  for  corrections  of 
inventorship  in  patents  under  §  1.324,  is 
stricter  than  35  U.S.C.  116,  the  statutory 
basis  for  corrections  of  inventorship  in 
applications  under  §  1.48.  35  U.S.C.  256 
requires  "on  application  of  all  the 
parties  and  assignees,"  while  35  U.S.C. 
116  does  not  have  the  same 
requirement.  Thus,  the  flexibilitv  under 
35  U.S.C.  116,  and  §  1.48,  wherein 
waiver  requests  under  §  1.183  may  be 
submitted  (e.g.,  MPEP  201.03,  page  200- 
6,  Statement  of  Lack  of  Deceptive 
Intention),  is  not  possible  under  35 
U.S.C.  256,  and  §  1.324. 

Section  1.324(b)(1)  would  be  revised 
to  eliminate  the  requirement  for  a 
statement  from  an  inventor  being 
deleted  stating  that  the  inventorship 
error  occurred  without  deceptive  intent. 
The  revision  would  be  made  to  conform 
Office  practice  to  judicial  practice  as 
enunciated  in  Stark  v.  Advanced 
Magnetics.  Inc..  119  F.3d  1551. 43 
USPQ2d  1321  (Fed.  Cir.  1997).  which 
held  that  35  U.S.C.  256  ordy  requires  an 
inquiry  into  the  intent  of  a  nonjoined 
inventor.  The  clause  stating  "such  error 
arose  without  deceptive  intent  on  his 
part"  was  interpreted  by  the  court  as 
being  applicable  only  when  there  is  an 
error  where  an  inventor  is  not  named, 
and  not  when  there  is  an  error  where  a 
person  is  named  as  an  inventor.  While 
the  decision  recognized  that  the  Office's 
additional  inquiry  as  to  inventors 
named  in  error  was  appropriate  under 
35  U.S.C.  256  when  read  in  conjunction 
with  inequitable  conduct  standards,  the 
Office  no  longer  wishes  to  conduct  an 
inquiry  broader  in  scope  than  what 
would  be  conducted  had  the  matter 
been  raised  in  a  court  proceeding  rather 
than  under  §1.324. 

Section  1.324(b)(2),  which  requires  a 
statement  from  the  current  named 
inventors  either  agreeing  to  the 
requested  change  or  stating  that  they 
have  no  disagreement  to  the  requested 
change,  would  not  be  revised.  Paragraph 
(b)(2)  in  combination  with  paragraph 
(b)(1)  ensures  compliance  with  the 
requirement  of  the  statute  for 
application  by  all  the  parties,  which 
requirement  is  separate  from  the 
requirement  that  certain  parties  address 
the  lack  of  deceptive  intent  in  the 
inventorship  error. 

Section  1.324(c)  would  be  a  newly 
added  paragraph  to  reference  §§  1.48. 
1.497  and  1.634  for  corrections  of 
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inventorship  in  national  applications, 
international  applications  and 
interferences,  respectively. 

Section  2.366;  Section  1.366(c)  is 
proposed  to  be  amended  to  continue  to 
provide  that  a  maintenance  fee  payment 
must  include  the  patent  nuimber  and  the 
application  number  of  the  United  States 
application  for  the  patent  on  which  the 
maintenance  fee  is  being  paid,  but  to 
further  provide  that  if  the  payment 
includes  identification  of  only  the 
patent  number  (i.e.,  does  not  identify 
the  application  number  for  the  patent  on 
which  the  maintenance  fee  is  being 
paid),  the  Ofike  may  apply  the  payment 
to  the  patent  identified  by  patent 
number  in  the  payment  or  may  return 
the  payment.  The  Office  requires  the 
application  number  to  detect  situations 
in  which  a  maintenance  payment  is 
submitted  for  the  incorrect  patent  (e.g.. 
due  to  a  transposition  error  in  the  patent 
nuimber).  Nevertheless,  a  significant 
number  of  maintenance  fee  pa)rments 
contain  only  the  patent  number  and  not 
the  application  number  for  the  patent  on 
which  the  maintenance  fee  is  being 
paid. 

The  proposed  change  to  §  1.366(c) 
will  permit  the  Office  to  streamline 
processing  of  maintenance  fee  payments 
that  lack  tiie  application  number  for  the 
patent  on  which  the  maintenance  fee  is 
being  paid.  The  Office  intends  to  treat 
payments  that  do  not  contain  both  a 
patent  number  and  application  number 
as  follows:  First,  a  reasonable  attempt 
will  be  made  to  contact  the  person  who 
submitted  the  payment  (patentee  or 
agent)  by  telephone  to  confirm  the 
patent  number  and  application  number 
of  the  patent  for  which  the  maintenance 
fee  is  being  paid.  Second,  if  such  an 
attempt  is  not  successful  but  the 
payment  includes  at  least  a  patent 
number,  the  payment  will  be  processed 
as  a  maintenance  fee  paid  for  the  patent 
number  provided,  and  the  person  who 
submitted  the  payment  will  be  sent  a 
letter  informing  him  or  her  of  the  patent 
niunber  and  application  number  of  the 
patent  to  which  the  maintenance  fee 
was  posted  and  given  a  period  of  time 
within  which  to  file  a  petition  imder 
§  1.377  (and  $130)  if  the  maintenance 
fee  was  not  posted  to  the  patent  for 
which  the  payment  was  intended.  If  the 
payment  does  not  include  a  patent 
number  (e.g.,  includes  only  an 
application  number),  the  payment  will 
be  returned  to  the  person  who 
submitted  the  payment. 

Section  1.446:  Section  1.446  is 
proposed  to  be  amended  in  such  that  its 
refund  provisions  are  consistent  with 
the  refund  provisions  of  §  1.26.  See 
discussion  of  §  1.26. 


Section  1.497:  Section  1.497(b)(2)  has 
been  proposed  to  be  amended  in  a 
manner  consistent  with  §  1.64(b). 
Therefore,  §  1.497(b)(2)  is  proposed  to 
be  amended  to  refer  to  any 
supplemental  oath  or  declaration  and  to 
provide  that  if  the  person  making  the 
oath  or  declaration  is  the  legal 
representative,  the  oath  or  declaration 
shall  state  that  the  person  is  the  legal 
representative  and  shall  state  the 
citizenship,  residence,  and  mailing 
address  of  the  legal  representative.  In 
addition,  §  1.497(b)(2)  is  proposed  to  be 
amended  to  clarify  that  facts  submitted 
under  §§  1.42, 1.43,  and  1.47  are  not 
required  to  be  in  the  §  1.497  oath  or 
declaration.  Section  1.497(d)  is 
proposed  to  provide  for  the  situation  in 
which  an  oaih  or  declaration  filed 
pursuant  to  35  U.S.C.  371(c)(4)  and 
§  1.497  names  an  inventive  entity 
different  from  the  inventive  entity  set 
forth  in  the  international  stage.  Section 
1.497(d)  is  proposed  to  be  added  to 
provide  that  such  an  oath  or  declaration 
must  be  accompanied  by:  (1)  A 
statement  from  each  person  being  added 
as  an  inventor  and  from  each  person 
being  deleted  as  an  inventor  that  any 
error  in  inventorship  in  the 
international  stage  occurred  without 
deceptive  intention  on  his  or  her  part; 
(2)  the  processing  fee  set  forth  in 
§  1.1 7(i);  and  (3)  if  an  assignment  has 
been  executed  by  any  of  the  original 
named  inventors,  the  written  consent  of 
the  assignee  (see  %  3.73(b)).  Thus, 
naming  a  different  inventive  entity  in  an 
oath  or  declaration  filed  to  enter  the 
national  stage  under  35  U.S.C.  371  in  an 
international  application  is  not 
analogous  to  the  filing  of  an  oath  or 
declaration  to  complete  an  application 
under  35  U.S.C.  111(a)  (which  operates 
itself  to  name  the  new  inventive  entity 
under  §§  1.41(a)(1)  and  1.48(f)(1)),  but  is 
analogous  to  correction  of  inventorship 
under  §  1.48(a). 

Section  1.510:  Paragraph  (b)(4)  of 
§  1.510  is  proposed  to  be  revised  to 
correspond  to  paragraph  (a)  of  §  1.173  as 
revised  by  the  present  notice,  see  the 
discussion  as  to  the  revision  of  §  1.173. 
It  is  considered  advantageous  for  the 
reexamination  and  reissue  provisions  to 
correspond  with  each  other  to  the 
maximum  extent  possible,  in  order  to 
eliminate  confusion. 

Section  1.530:  Paragraph  (d)  of  §  1.530 
is  proposed  to  be  revised,  and 
paragraphs  (e)-(i)  are  proposed  to  be 
added,  to  correspond  to  paragraph  (b)  et 
seq.  of  §  1.173  as  revised  by  the  present 
notice,  see  the  discussion  as  to  the 
revision  of  §  1.173.  It  is  considered 
advantageous  for  the  reexamination  and 
reissue  provisions  to  correspond  with 
each  other  to  the  maximiun  extent 


possible,  in  order  to  eliminate 
confusion.  Paragraphs  (d)(3)  and  (d)(4) 
of  §  1.530  are  proposed  to  be 
redesignated  as  paragraphs  (j)  and  (k)  of 
§1.530. 

Section  1.530(1)  is  proposed  to  be 
added  to  make  it  clear  that  where  the 
inventorship  of  a  patent  being 
reexamined  is  to  be  corrected,  a  petition 
for  correction  of  inventorship  which 
complies  with  §  1.324  must  be 
submitted  during  the  prosecution  of  the 
reexamination  proceeding.  If  the 
petition  under  §  1.324  is  granted,  a 
certificate  of  correction  indicating  the 
change  of  inventorship  will  not  be 
issued,  because  the  reexamination 
certificate  that  will  ultimately  issue  will 
contain  the  appropriate  change-of- 
inventorship  information  (i.e.,  the    - 
certificate  of  correction  is  in  effect 
merged  with  the  reexamination 
certificate).  In  the  rare  instances  where 
the  reexamination  proceeding 
terminates  but  does  not  result  in  a 
reexamination  certificate  under  §  1.570 
(reexamination  is  vacated  or  the  order 
for  reexamination  is  denied),  patentee 
may  then  request  that  the  inventorship 
be  corrected  by  a  certificate  of 
correction  indicating  the  change  of 
inventorship. 

Section  1.550:  Where  an  application 
has  become  abandoned  for  failure  to 
timely  respond,  the  application  can  be 
revived  imder  35  U.S.C.  133  upon  an 
appropriate  showing  of  unavoidable 
delay  via  petition  for  revival  and  a 
petition  fee.  Analogously,  where  a 
reexamination  proceeding  becomes 
terminated  for  bilure  to  timely  respond, 
the  proceeding  can  be  restored  to 
pendency  under  35  U.S.C.  133  upon  an 
appropriate  showing  of  imavoidable  ■ 
delay,  again  via  a  petition  and  fee.  See 
In  re  Katmpat,  AG,  6  USPQ2d  1863, 
1865-66  (Comm'r  Pat.  1988). 

In  a  situation  where  an  appropriate 
showing  of  unavoidable  delay  cannot  be 
made,  an  abandoned  application  can  be 
revived  upon  an  appropriate  showing 
that  the  delay  was  imintentional  via  a 
petition  and  fee.  The  showing  that  the 
delay  was  unintentional  is  a  lesser 
standard  than  that  of  unavoidable  delay; 
however,  the  required  petition  fee  for  an 
imintentional  delay  petition  is 
substantially  larger  than  that  of  an 
imavoidable  delay  petition.  This 
unintentional  delay  alternative  has  been 
found  to  be  highly  desirable  to  deal  with 
situations  where  the  higher  standard  for 
revival  cannot  be  met;  to  eliminate 
paperwork,  time,  and  effort  in  making 
the  unavoidable  delay  showing;  and  to 
eliminate  the  need  to  request 
reconsideration  if  the  initial  petition  for 
revival  is  dismissed  or  denied. 
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Despite  the  advantages  of  relief  to 
petitioners  via  the  unintentional  delay 
alternative,  there  is  no  such  alternative 
in  reexamination  proceedings.  See 
Katrapat,  6  USPQ2d  at  1866-67.  It 
would  be  desirable  to  provide  an 
unintentional  delay  alternative  by 
rulemaking.  Unfortunately,  the  Statute 
does  not  provide  a  basis  for 
imintentional  delay  relief  in 
reexamination  proceedings  that  is 
analogous  to  that  for  an  application.  The 
statutory  basis  for  revival  of  an 
application  based  upon  the 
unintentional  delay  standard  is  35 
U.S.C.  41(a)(7).  There  is  no  such 
statutory  basis  for  restoring  a 
reexamination  proceeding  to  pendency 
based  upon  the  unintentional  delay 
standard. 

Section  1.550(c)  is  proposed  to  be 
revised  to  provide  the  reexamination 
patentee  vdth  unintentional  delay  relief 
for  any  reply  filed  within  the  full 
statutory  time  period  for  submission  of 
the  papers  that  were  unintentionally 
delayed.  This  relief  would  be  provided 
in  the  form  of  an  extension  of  time 
imder  §  1.550(c),  which  would  be 
granted  when  unintentional  delay  is 
established  and  the  appropriate 
extension  of  time  fee  is  paid. 

This  avenue  of  unintentional  delay 
relief  is  expected  to  deal  with  the 
majority  of  reexamination  proceedings 
terminated  for  imtimely  response.  The 
reason  for  this  is  as  follows.  Late 
responses  are  most  often  generated 
because  of  one  of  three  reasons:  (1)  The 
patentee  does  not  realize  that  an 
extension  must  be  requested  prior  to  the 
response  due  date  and  thus,  files  the 
response  after  the  due  date  together 
with  an  extension  request;  (2)  the 
patentee  files  the  extension  request 
shortiy  prior  to  the  due  date  but  fails  to 
give  reasons  for  the  extension,  and  the 
time  expires  before  a  proper 
reexamination  extension  request  can 
subsequently  be  provided  and  (3)  the 
patentee  is  aware  of  the  need  for  giving 
reasons  and  for  filing  of  the  request 
prior  to  the  due  date,  however,  the 
reminder  docket  system  is  not  set  up  for 
the  reexamination  type  of  extension 
request  and  the  request  is  not  timely  or 
properly  made.  In  all  three  of  these 
situations,  the  extension  generally 
reaches  the  Office  prior  to  the  full  six- 
month  statutory  period  for  submission 
of  the  response,  especially  given  the  fact 
that  a  one-  or  two-month  shortened 
statutory  period  is  set  for  response  in 
reexamination.  If  there  is  time 
remaining  in  the  statutory  period,  the 
Office  can  notify  the  patentee  that  an 
extension  in  accordance  with 
§  1.550(c)(2)  is  needed  to  maintain 
pendency. 


It  is  understood  that  the  proposed 
revision  will  not  provide  relief  to 
patentees  in  all  cases  with  an 
imintentional  termination  of 
reexamination  proceedings.  However,  in 
the  absence  of  a  statutory  amendment  to 
providing  unintentional  delay  relief 
analogous  to  that  of  35  U.S.C.  41(a)(7) 
for  an  application,  the  present  rule 
change  is  believed  to  be  the  best  avenue 
available  to  give  patentees  unintentional 
delay  relief  in  reexamination 
proceedings. 

Section  1.666:  Section  1.666(b)  is 
proposed  to  be  amended  to  change  the 
reference  to  the  fee  set  forth  in 
"§  1.1 7(i)"  to  the  fee  set  .forth  in 
"§  1.17(h)."  This  change  is  for 
consistency  with  the  changes  to 
§  1.17(h)  and  §  1.17(i).  See  discussion  of 
changes  to  §  1.17(h)  and  §  1.1 7(i). 

Section  1.720:  Section  1.720(b)  is 
proposed  to  be  amended  to  clarify  that 
a  patent  extended  imder  §  1.701  or 
§  1.790  would  also  be  eligible  for  patent 
term  extension.  Section  1.720(g)  is 
proposed  to  be  amended  to  clarify  that 
an  application  for  patent  term  extension 
may  be  timely  filed  during  the  period  of 
an  interim  extension  under  §  1.790. 

Section  1.730:  Section  1.730  is 
proposed  to  be  amended  to  add  new 
paragraphs  (b),  (c)  and  (d)  which  state 
who  should  sign  the  patent  term 
extension  application  and  what  proof  of 
authority  may  be  required  of  the  person 
signing  the  application.  35  U.S.C.  156 
provides  that  an  application  for  patent 
term  extension  must  be  filed  by  the 
patent  owner  of  record  or  an  agent  of  the 
patent  owner.  The  Office  interprets  an 
agent  of  a  patent  owner  to  be  either  a 
licensee  of  the  patent  owner  (for 
example,  the  party  that  sought 
permission  from  the  Food  and  Drug 
Administration  for  permission  to 
commercially  use  or  sell  a  product,  i.e., 
the  marketing  applicant),  or  a  registered 
attorney  or  agent.  Proposed  §  1.730(b) 
explains  that,  if  the  application  is 
submitted  by  the  patent  owner,  the 
correspondence  must  be  signed  by  the 
patent  owner  or  a  registered 
practitioner.  Proposed  §  1.730(c)  states 
that,  if  the  application  is  submitted  by 
an  agent  of  the  patent  owner,  the 
correspondence  must  be  signed  by  a 
registered  practitioner,  and  that  the 
Office  may  require  proof  that  the  agent 
is  authorized  to  act  on  behalf  of  the 
patent  owner.  Lastly,  proposed 
§  1.730(d)  states  that  the  Office  may 
require  proof  of  authority  of  a  registered 
practitioner  who  signs  the  application 
for  patent  term  extension  on  behalf  of 
the  patent  owner  or  the  agent  of  the 
patent  owner. 

Section  1 .  740:  Currently,  for  each 
product  claim,  method  of  use  claim,  and 


method  of  manufactiuing  claim  which 
reads  on  the  approved  product,  a 
showing  is  required  demonstrating  the 
manner  in  which  each  applicable  claim 
reads  on  the  approved  product.  Section 
1.740(a)(9)  is  proposed  to  be  amended  to 
provide  that  the  application  for  patent 
term  extension  only  needs  to  explain 
how  one  product  claim  claims  the 
approved  product,  if  there  is  a  claim  to 
the  product.  In  addition,  the  application 
would  only  need  to  explain  how  one 
method  of  use  claim  claims  the  method 
of  use  of  the  approved  product,  if  there 
is  a  claim  to  the  method  of  use  of  the 
product.  Lastly,  the  appfication  would 
only  need  to  explain  how  one  claim 
claims  the  method  of  manufacturing  the 
approved  product,  if  there  is  a  claim  to 
the  method  of  manufacturing  the 
approved  product.  With  this  proposed 
change,  applicants  for  patent  term 
extension  should  be  able  to  reduce  the 
time  required  to  prepare  the  application 
since  at  the  most  only  three  claims 
would  have  to  be  addressed  rather  than 
all  the  claims  that  read  on  the  three 
categories.  Each  claim  that  claims  the 
approved  product,  the  method  of  use  of 
the  approved  product,  or  the  method  of 
manufacturing  the  approved  product 
would  still  be  required  to  be  listed.  See 
35  U.S.C.  156(d)(1)(B). 

Section  1.740(a)(10)  is  proposed  to  be 
amended  to  separate  the  text  Into 
paragraphs  (A).  (B)  and  (C)  to  aid  in 
comprehension  of  the  text. 

Section  1.740(a)(14)  is  proposed  to  be 
amended  to  add  "and"  after  the 
semicolon  since  the  paragraph  is  now 
the  next  to  last  paragraph. 

Section  1.740(a)(15)  is  proposed  to  be 
amended  to  change  the  semicolon  to  a 
period. 

Section  1.740(a)(16)  is  proposed  to  be 
moved  to  §  1.740(b),  the  nimiber  of 
copies  changed  from  two  to  three,  and 
to  eliminate  the  express  "certification" 
requirement. 

Section  1.740(a)(17)  is  proposed  to  be 
deleted  as  the  requirement  for  an  oath 
or  declaration  is  being  deleted  in 
§  1.740(b). 

Section  1.740(b)  is  proposed  to  be 
amended  to  delete  the  requirement  for 
an  oath  or  declaration  since  the 
averments  set  forth  in  §  1.740(b)  are 
Implicit  in  the  submission  of  an 
application  for  patent  term  extension 
and  the  signature  to  the  application. 
Section  1.740(c)  is  proposed  to  be 
amended  to  increase  the  time  period  for 
response  to  a  notice  of  informality  for  an 
application  for  patent  term  extension 
from  one  month  to  two  months,  where 
the  notice  of  informality  does  not  set  a 
time  period. 

Section  J. 741 'Section  1.741(a)  is 
proposed  to  be  amended  to  clarify  the 
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language  to  reference  §§  1.8  and  1.10 
instead  of  referencing  the  rules  and  the 
titles  of  the  rules.  Section  1.741(a)(5)  is 
proposed  to  be  amended  to  correct  the 
format  of  the  citation  of  the  statute. 
Section  1.741(b)  is  proposed  to  be 
amended  to  provide  that  requests  for 
review  of  a  decision  that  the  application 
for  patent  term  extension  is  incomplete, 
or  review  of  the  filing  date  accorded  to 
the  application,  must  be  filed  as  a 
petition  under  §  1.741  accompanied  by 
the  fee  set  forth  in  §  1.17(h).  rather  than 
a  petition  imder  §  1.181,  and  that  the 
petition  must  be  filed  within  two 
months  of  the  date  of  the  notice,  and 
that  the  extension  of  time  provisions  of 
§1.136  apply. 

Section  1.780:  Section  1.780, 
including  the  title,  is  proposed  to  be 
amended  to  use  terminology  consistent 
with  current  practice  by  inserting  the 
term  "order." 

Section  1.809:  Section  1.809(b)  is 
proposed  to  be  amended  to  change 
"respond"  to  "reply"  (see  §  1.111),  and 
§  1.809(b)(1)  is  proposed  to  be  amended 
to  eliminate  the  language  discussing 
pajAment  of  the  issue  fee.  Section 
1.809(c)  is  proposed  to  be  amended  to 
provide  that  if  an  application  for  patent 
is  otherwise  in  condition  for  allowance 
except  for  a  needed  deposit  and  the 
Office  has  received  a  written  assiuance 
that  an  acceptable  deposit  will  be  made, 
applicant  will  be  notified  and  given  a 
period  of  time  within  which  the  deposit 
must  be  made  in  order  to  avoid 
abandonment.  Section  1.809(c)  is  also 
proposed  to  be  amended  to  provide  that 
this  time  period  is  not  extendable  under 
§  1.136  (a)  or  (b)  [see  %  1.136(c)).  Section 
1.809(c)  is  also  proposed  to  be  amended 
to  eliminate  the  language  stating  that 
failure  to  make  a  needed  deposit  will 
result  in  abandonment  for  failure  to 
prosecute  because  abandonment  for 
failure  to  prosecute  occurs  by  operation 
of  law  when  an  applicant  fails  to  timely 
comply  with  such  a  requirement  [see  35 
U.S.C.  133). 

Section  1 .821 :  The  Office  indicated  in 
the  Advance  Notice  that  the  submission 
of  sequence  listings  on  paper  is  a 
significant  burden  on  the  applicants  and 
the  Office,  and  that  it  was  considering 
changes  to  §  1.821  et  seq.  to:  (1)  Permit 
a  machine-readable  submission  of  the 
nucleotide  and/or  amino  acid  sequence 
listings  to  be  submitted  in  an 
appropriate  archival  medium;  and  (2)  no 
longer  require  the  volimiinous  paper 
submission  of  nucleotide  and/or  amino 
acid  sequence  listings.  See  Changes  to 
Implement  the  Patent  Business  Goals, 
63  FR  at  53510-12, 1215  Off.  Gaz.  Pat. 
Office  at  99-100. 

Unlike  a  computer  program  listing 
appendix  imder  §  1.96(c),  a  sequence 


listing  under  §  1.821  is  part  of  the 
disclosure  of  the  application.  The 
Office,  however,  may  accept 
electronically  filed  material  in  a  patent 
application,  regardless  of  whether  it  is 
considered  "essential"  or 
"nonessential."  The  patent  statute 
requires  that  "[a]n  application  for  patent 
shall  be  made  *  *  *  in  writing  to  the 
Commissioner."  35  U.S.C.  111(a)(1) 
(emphasis  added).  With  regard  to  the 
meaning  of  the  "in  writing"  requirement 
of  35  U.S.C.  111(a)(1),  "li]n  determining 
any  Act  of  Congress,  unless  the  context 
indicates  otherwise  *  *  *,  "writing" 
includes  printing  and  typewriting  and 
reproduction  of  visual  symbols  by 
photographing,  multigraphing, 
mimeographing,  manifolding,  or 
otherwise."  1  U.S.C.  1  (emphasis 
added);  see  also  Fed.  R.  Evid.  1001(1) 
(writing  defined  as  including  magnetic 
impulse  and  electronic  recording)  and 
title  XVn  of  the  Omnibus  Consolidated 
and  Emergency  Supplemental 
Appropriations  Act,  1999,  Pub.  L.  105- 
277, 112  Stat.  2681  (1998)  (the 
Government  Paperwork  Elimination 
Act).  An  electronic  document  (or  an 
electronic  transmission  of  a  document) 
is  a  "reproduction  of  visual  symbols," 
and  the  "in  writing"  requirement  of  35 
U.S.C.  111(a)(1)  does  not  preclude  the 
Office  fi-om  accepting  an  electronically 
filed  dociunent.  Likewise,  there  is 
nothing  in  the  patent  statute  that 
precludes  the  Office  ftt>m  designating  an 
"electronic"  record  of  an  application 
file  as  the  Office's  "official"  copy  of  the 
application. 

As  discussed  with  regard  to  the 
proposed  change  to  §  1.96,  CD-ROM 
and  CD-R  are  tibe  only  practical 
electronic  media  of  archival  quality.  The 
CD-ROM  or  CD-R  sequence  listing 
would  serve  as  the  "original"  of  the 
sequence  listing,  yet  still  offer  the 
conveniences  of  small  size  and  ease  in 
viewing.  Thus,  the  Office  is  specifically 
considering  revising  §  1.821  et  seq.  to 
permit  applicants  to  submit  the  official 
copy  of  the  sequence  listing  either  on 
paper  or  on  CD-ROM  or  CD-R. 

Section  1.821(c)  is  proposed  to  be 
amended  to  provide  that  a  "Sequence 
Listing"  must  be  submitted  either:  (1)  on 
paper  in  compliance  with  §  1.823(a)(1) 
and  (b);  or  (2)  as  a  CD-ROM  or  CD-R  in 
compliance  with  §  1.823(a)(2)  and  (b) 
that  will  be  retained  with  the  paper  file. 
Section  1.821  is  also  proposed  to  be 
amended  to  provide  diat  applicant  may 
submit  a  second  copy  of  the  CD-ROM 
or  CD-R  "Sequence  Listing"  to  satisfy 
the  requirement  for  a  "Sequence 
Listing"  in  a  computer  readable  format 
pursuant  to  §  1.821(e),  provided  that  the 
CD-ROM  or  CD-R  "Sequence  Listing" 
meets  the  requirements  of  §  1.824(c)(4). 


However,  in  order  for  a  sequence  listing 
to  be  a  part  of  an  international 
application,  it  must  be  filed  in  paper. 
Section  1.821(e)  and  §  1.821(f)  are 
proposed  to  be  amended  for  consistency 
with  the  provisions  in  §  1.821(c)  that 
permit  the  official  copy  of  the 
"Sequence  Listing"  required  by 
§  1.821(c)  to  be  a  paper  or  a  CD-ROM 
or  CD-R  copy.  Should  these  provisions 
be  adopted,  conforming  changes  may  be 
made  in  the  regulations  to  accommodate 
international  applications  in  the 
national  stage. 

Section  1.823:  The  heading  of  §  1.823 
is  proposed  to  be  amended  for 
consistency  with  the  provisions  in 
§  1.821(c)  that  permit  the  official  copy  of 
the  "Sequence  Listing"  required  by 
§  1.821(c)  to  be  a  paper  or  a  CD-ROM 
or  CD-R  copy.  Section  1.823(a)  is 
proposed  to  be  amended  to  be  divided 
into  a  paragraph  (a)(1)  that  sets  forth  its 
current  requirement  as  applying  if  the 
"Sequence  Listing"  submitted  pursuant 
to  §  1.821(c)  is  on  paper,  and  a 
paragraph  (a)(2)  setting  forth  the 
requirements  if  the  "Sequence  Listing" 
submitted  pursuant  to  §  1.821(c)  is  on  a 
CD-ROM  or  CD-R.  Section  1.823(a)(2)  is 
proposed  to  provide  that:  (1)  a 
"Sequence  Listing"  submitted  on  a  CD- 
ROM  or  CD-R  must  be  a  text  file  in  the 
American  Standard  Code  for 
Information  Interchange  (ASCII)  in 
accordance  with  the  standards  for  that 
medium  set  forth  in  36  CFR 
1228.188(c)(2)(i)  (no  other  format 
allowed);  (2)  the  CD-ROM  or  CD-R 
"Sequence  Listing"  must  be 
accompanied  by  documentation  on 
paper  that  contains  the  machine  format 
(e.g.,  IBM-PC.  Macintosh  (etc.)),  the 
operating  system  (e.g.,  MS-DOS, 
Macintosh,  Unix)  and  any  other  special 
information  that  is  necessary  to  identify, 
maintain,  and  interpret  the  electronic 
"Sequence  Listings";  and  (3)  a  notation 
that  "Sequence  Listing"  is  submitted  on 
a  CD-ROM  or  CD-R  must  be  placed 
conspicuously  in  the  specification  (see 
§  1.77(b)(ll)).  Section  1.823(a)(2)  is  also 
proposed  to  provide  that  the  CD-ROM 
or  CD-R  "Sequence  Listing"  must  be 
labeled  with  the  following  information: 
(1)  The  name  of  each  inventor  (if 
known);  (2)  title  of  the  invention;  (3)  the 
sequence  identifiers  of  the  "Sequence 
Listings"  on  that  CD-ROM  or  CD-R;  and 
(4)  the  docket  number  used  by  the 
person  filing  the  application  to  identify 
the  application  (if  applicable).  Finally, 
§  1.823(c)(4)  is  proposed  to  be  amended 
to  refer  to  CD-R  (as  well  as  the  CD- 
ROM  currently  provided  for).  Should 
these  provisions  be  adopted,  conforming 
changes  may  be  made  in  the  regulations 
to  accommodate  international 
applications  in  the  national  stage. 
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Section  1.825:  Section  1.825(a)  is 
proposed  to  be  amended  to  provide  that 
any  amendment  to  the  CD-ROM  or  CD- 
R  copy  of  the  "Sequence  Listing" 
submitted  pursuant  to  §  1.821  must  be 
made  by  submission  of  a  new  CD-ROM 
or  CD-R  containing  a  substitute 
"Sequence  Listing,"  and  that  such 
amendments  must  be  accompanied  by  a 
statement  that  indicates  support  for  the 
amendment  in  the  appHcation-as-filed, 
and  a  statement  that  die  new  CD-ROM 
or  CD-R  includes  no  new  matter. 
Section  1.825(b)  is  proposed  to  be 
amended  to  provide  that  any 
amendment  to  the  CD-ROM  or  CD-R 
copy  of  the  "Sequence  Listing" 
pinsuant  to  §  1.825(a)  must  be 
accompanied  by  a  substitute  copy  of  the 
computer  readable  form  of  the 
"Sequence  Listing"  required  pursuant  to 
§  1.821(e),  including  aU  previously 
submitted  data  with  the  amendment 
incorporated  therein,  and  accompanied 
by  a  statement  that  the  computer 
readable  form  copy  is  the  same  as  the 
new  CD-ROM  or  CD-R  copy  of  the 
"Sequence  Listing."  Shoidd  these 
provisions  be  adopted,  conforming 
changes  may  be  made  in  the  regidations 
to  accommodate  international 
applications  in  the  national  stage. 

The  comments  are  addressed  above  in 
the  discussion  of  the  proposed  change 
to  §  1.96.  See  discussion  of  §  1.96. 

Porta 

Section  3.27:  Section  3.27  is  proposed 
to  be  amended  to  eliminate  the 
reference  to  petitions  imder  §  3.81(b) 
and  the  reference  to  a  dociunent 
required  by  Executive  Order  9424  which 
does  not  affect  title.  See  discussion  of 
§  3.81(b). 

Section  3.71:  It  is  proposed  that  §  3.71 
be  revised  as  discussed  immediately 
below.  In  conjunction  with  the 
proposed  revision,  the  section  would  be 
broken  into  paragraphs  (a)  through  (d), 
with  each  paragraph  being  given  a 
heading,  in  order  to  more  clearly 
delineate  the  topics  of  the  paragraphs. 

Proposed  paragraph  (a)  of  §  3.71 
would  clarify  that  the  assignee  must  be 
of  record  in  a  U.S.  national  patent 
application  in  order  to  conduct 
prosecution  in  place  of  the  inventive 
entity  (the  inventors  of  the  application) 
or  any  previous  assignee  that  was 
entitled  to  conduct  prosecution. 

Paragraph  (b)  of  §  3.71  has  been 
proposed  in  order  to  clarify  and  define 
what  is  meant  by  the  §  3.71(a)  assignee 
which  may  conduct  the  prosecution  of 
a  U.S.  national  application  for  a  patent. 

A  national  patent  application  is 
owned  by  the  inventor(s),  an  assignee  or 
assignees  of  the  inventor(s),  or  some 
combination  of  the  two.  All  parties 


having  a  portion  of  the  ownership  must 
act  together  in  order  to  be  entitled  to 
conduct  the  prosecution. 

If  there  is  an  assignee  of  the  entire 
right,  title  and  interest  in  the  patent 
application,  §  3.71(b)(1)  (as  proposed) 
states  that  the  single  assignee  may  act 
alone  to  conduct  the  prosecution  of  an 
application. 

If  there  is  no  assignee  of  the  entire 
right,  tide  and  interest  of  the  patent 
application,  then  two  possibilities  exist: 

(1)  The  application  has  not  been 
assigned;  thus,  ownership  resides  solely 
in  the  inventor(s)  (i.e.,  the  applicant(s)). 
In  this  situation,  §  3.71  does  not  apply 
(since  there  is  no  assignee),  and  the 
single  inventor,  or  the  combination  of 
all  the  joint  inventors,  is  needed  to 
conduct  the  prosecution  of  an 
application. 

(2)  The  application  has  been  assigned; 
thus,  there  is  at  least  one  "partial 
assignee."  As  pointed  out  in  §  3.71(b)(2). 
a  partial  assignee  is  any  assignee  of 
record  who  has  less  than  the  entire 
right,  tide  and  interest  in  the 
application.  The  application  will  be 
owned  by  the  combination  of  all  partial 
assignees  and  all  inventors  who  have 
not  assigned  away  their  right,  tide  and 
interest  in  the  application.  As  proposed, 
§  3.71(b)(2)  points  out  that  where  at 
least  one  inventor  retains  an  ownership 
interest  together  with  the  partial 
assignee(s),  the  combination  of  all 
partial  assignees  and  inventors  retaining 
ownership  interest  is  needed  to  conduct 
the  prosecution  of  an  application. 
Where  no  inventor  retains  an  owmership 
interest,  the  combination  of  all  partial 
assignees  is  needed  to  conduct  the 
prosecution  of  an  application. 

To  illustrate  this,  note  as  follows. 
Inventors  A  and  B  invent  a  process  and 
file  their  application.  Inventors  A  and  B 
together  may  conduct  prosecution. 
Inventor  A  then  assigns  his/her  rights  in 
the  application  to  Corporation  X.  As 
soon  as  Corporation  X  (now  a  partial 
assignee)  is  made  of  record  in  the 
application  as  a  partial  assignee  (by 
filing  a  statement  pursuant  to  §  3.73(b) 
stating  fifty  percent  ownership). 
Corporation  X  and  Inventor  B  together 
may  conduct  prosecution.  Coiporation 
X  and  Inventor  B  then  both  assign  their 
rights  in  the  application  to  Corporation 
Y.  As  soon  as  Corporation  Y  (now  an 
assignee  of  the  entire  right,  tide  and 
interest)  is  made  of  record  in  the 
application  as  the  assignee  (by  filing  a 
statement  pursuant  to  §  3.73(b)  stating 
one-himdred  percent  ownership), 
Corporation  Y  may,  by  itself,  conduct 
prosecution. 

This  definition  of  the  assignee  would 
apply  wherever  the  assignee  is 


permitted  to  take  action  in  the 
prosecution  of  an  application  for  patent. 

Proposed  paragraph  (c)  of  §  3.71 
defines  the  meaning  of  the  term  "of 
record"  used  in  proposed  paragraph  (b) 
of  §  3.71.  An  assignee  is  made  of  record 
in  an  application  by  filing  a  statement 
which  is  in  compliance  with  §  3.73(b). 
Note  that  the  assignee  being  made  "of 
record"  in  an  application  is  different 
than  the  recording  of  an  assignment  in 
the  assignment  records  of  the  Office 
pursuant  to  §3.11. 

Proposed  paragraphs  (a)  through  (c)  of 
§  3.71  have  been  drafted  to  allow  for  the 
situation  where  an  assignee  takes  action 
in  the  prosecution  of  a  reexamination 
proceeding  (in  addition  to  that  where  a 
patent  application  is  involved).  In  a 
reexamination,  the  assignee  has  the 
entire  right,  title  and  interest  in  the 
patent  upon  which  reexamination  is 
based. 

Proposed  paragraph  (d)  of  §  3.71, 
concerning  trademarks,  expands  the  list 
of  actions  an  assignee  may  take  or 
request.  Specifically,  an  assignee  may 
also  rely  on  its  federal  trademark 
application  or  registration  when  filing 
papers  against  a  third  party.  Tliis 
subsection  also  corrects  the 
inappropriate  use  of  the  term 
"prosecution"  when  referring  to 
maintaining  a  registered  trademark. 

In  various  places  in  proposed  §  3.71, 
"national"  has  been  added  before 
"application."  Section  3.71  is  directed 
to  national  applications  as  defined  in 
§  1.9(a)(1)  and  not  to  international  (PCT) 
applications.  In  an  international  (PCT) 
application  the  assignee  is  often  the 
applicant  for  some,  or  all,  of  the 
designated  states  (except  the  U.S.)  and 
may  control  prosecution  as  the 
applicant.  Section  3.71  would  apply  to 
international  applications  after  entry 
into  the  U.S.  national  stage  under  35 
U.S.C.  371. 

Section  3.73:  In  Paragraph  (a)  of 
§  3.73,  it  is  proposed  to  revise  the 
second  sentence  to  include  a  trademark 
registration,  in  addition  to  a  trademark 
application  which  is  currently  recited. 
TTie  sentence  would  read:  "The  original 
applicant  is  presumed  to  be  the  owner 
of  a  trademark  application  or 
registration,  ifnless  there  is  an 
assignment." 

Under  the  proposal,  paragraph  (b)  of 
§  3.73  would  be  revised  for  clarity  and 
paragraph  formatting.  Additionally, 
paragraph  (b)  of  §  3.73  is  proposed  to  be 
revised  to  clarify  that  the  statement 
establishing  ownership  must  explicidy 
identify  the  assignee  (by  adding  the 
language  "a  signed  statement 
identifying  the  assignee  *   *   *"). 
Paragraph  (b)  of  §  3.73  is  further 
proposed  to  be  revised  to  make  it  clear 
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that  while  the  submission  establishing 
owmership  is  separate  from,  and  in 
addition  to.  the  specific  action  taken  by 
the  assignee  (e.g.,  appointing  a  new 
attorney),  the  two  may  be  presented 
together  as  part  of  the  same  paper.  This 
would  be  done  by  adding  that  "The 
establishment  of  ownership  by  the 
assignee  may  be  combined  with  the 
paper  that  requests  or  takes  the  action." 

Currently,  paragraph  (b)  of  §  3.73 
requires  thiat  the  submission  (statement) 
establishing  ownership  "must  be  signed 
by  a  party  authorized  to  act  on  behalf  of 
the  assignee."  Under  the  proposal,  this 
language  would  be  expanded  upon  by 
newly  added  paragraph  (b)(2)  of  §  3.73 
which  would  clarify  what  is  acceptable 
to  show  that  the  party  signing  the 
submission  is  authorized  to  act  on 
behalf  of  the  assignee.  (1)  The 
submission  could  include  a  statement 
that  the  party  signing  the  submission  is 
authorized  to  act  on  behadf  of  the 
assignee.  (2)  Alternatively,  the 
submission  could  be  signed  by  a  person 
having  apparent  authority  to  sign  on 
behalf  of  the  assignee,  e.g.,  an  officer  of 
the  assignee. 

hi  the  first  case,  the  statement  that  the 
party  signing  the  submission  is 
authorized  to  act  on  behalf  of  the 
assignee  could  be  an  actual  statement 
included  in  the  text  of  the  submission 
that  the  signing  person  "is  authorized  to 
act  on  behalf  of  die  assignee." 
Alternatively,  it  could  be  in  the  form  of 
a  resolution  by  the  organization  owning 
the  property  (e.g.,  a  corporate 
resolution,  a  partnership  resolution) 
included  with  the  submission. 

In  the  second  case,  the  title  of  the 
person  signing  must  be  given  in  the 
submission,  and  it  must  be  one  which 
empowers  the  person  to  act  on  behalf  of 
the  assignee.  The  president,  vice- 
president,  secretary,  treasurer,  and 
chairman  of  the  board  of  directors  are 
presumed  to  have  authority  to  act  on 
behalf  of  the  organization.  Modifications 
of  these  basic  titles  are  acceptable,  such 
as  vice-president  for  sales,  executive 
vice-president,  assistant  treasurer,  vice- 
chairman  of  the  board  of  directors.  A 
title  such  as  manager,  director, 
administrator,  or  general  counsel  does 
not  clearly  set  fordi  that  the  person  is  an 
officer  of  the  organization,  and  as  such, 
does  not  provide  a  presumption  of 
authority  to  sign  the  statement  on  behalf 
of  the  assignee.  A  power  of  attorney 
from  the  inventors  or  the  assignee  to  a 
practitioner  to  prosecute  an  application 
does  not  make  that  practitioner  an 
official  of  an  assignee  and  does  not 
empower  the  practitioner  to  sign  the 
statement  on  behalf  of  the  assignee. 
Proposed  new  paragraph  (clU)  of 
§  3.73  would  require  that  the 


submission  establishing  ownership  by 
the  assignee  must  be  submitted  prior  to, 
or  at  the  same  time,  that  the  paper 
requesting  or  taking  action  is  submitted. 
If  the  submission  establishing 
ownership  is  not  present,  the  action 
sought  to  be  taken  will  not  be  given 
effect. 

Proposed  new  paragraph  (c)(2)  of 
§  3.73  would  point  out  that  for  patents, 
if  an  assignee  of  less  than  the  entire 
right,  title  and  interest  (i.e.,  a  partial 
assignee)  fails  to  indicate  in  the 
submission  the  extent  (e.g.,  by 
percentage)  of  its  ownership  interest, 
the  Office  may  refuse  to  accept  the 
submission. 

Section  3.81 :  Section  3.81  is  proposed 
to  be  amended  to  eliminate  the 
provisions  of  §  3.81(b).  As  discussed 
above,  changes  in  the  patent  printing 
process  will  dramatically  reduce  the 
period  between  the  date  of  issue  fee 
payment  and  the  date  a  patent  is  issued. 
This  change  will  eliminate  the 
opportunity  for  providing  an  assignee 
name  after  the  date  the  issue  fee  is  paid. 

Parts 

Section  5.1:  Section  5.1  is  proposed  to 
be  amended  to  locate  its  current  text  in 
§  5.1(a).  ^  ^      ^ 

Section  5.1  is  also  proposed  to  be 
amended  to  add  a  §  5.1(b)  to  clarify  that 
application  as  used  in  Part  5  includes 
provisional  applications  filed  under  35 
U.S.C.  111(b)  (§  1.9(a)(2)), 
nonprovisional  appUcations  filed  under 
35  U.S.C.  111(a)  or  entering  the  national 
stage  bom  an  international  application 
after  compliance  with  35  U.S.C.  371 
(§  1.9(a)(3)),  or  international 
applications  filed  under  the  Patent 
Cooperation  Treaty  prior  to  entering  the 
national  stage  of  processing  (§  1.9(b)). 

Section  5.1  is  also  proposed  to  be 
amended  to  add  a  §  5.1(c)  to  state 
current  practice  that:  (1)  Patent 
applications  and  documents  relating 
thereto  that  are  national  security 
classified  (see  §  1.9(i))  and  contain 
authorized  national  security  markings 
(e.g.,  "Confidential,"  "Secret"  or  "Top 
Secret")  are  accepted  by  the  Office;  and 
(2)  national  security  classified 
documents  filed  in  the  Office  must  be 
either  hand-carried  to  Licensing  and 
Review  or  mailed  to  the  Office  in 
compliance  with  §  5.1(a). 

Section  5.1  is  also  proposed  to  be 
amended  to  add  a  §  5.1(d)  to  provide 
that:  (1)  The  applicant  in  a  national 
security  classified  patent  application 
must  obtain  a  secrecy  order  pursuant  to 
§  5.2(a);  (2)  if  a  national  security 
classified  patent  application  is  filed 
without  a  notification  pursuant  to 
§  5.2(a),  the  Office  will  set  a  time  period 
within  which  either  the  application 


must  be  declassified,  or  the  application 
must  be  placed  under  a  secrecy  order 
pursuant  to  §  5.2(a),  or  the  applicant 
must  submit  evidence  of  a  good  faith 
effort  to  obtain  a  secrecy  order  pursuant 
to  §  5.2(a)  from  the  relevant  department 
or  agency  in  order  to  prevent 
abandonment  of  the  application;  and  (3) 
if  evidence  of  a  good  faith  effort  to 
obtain  a  secrecy  order  pursuant  to 
§  5.2(a)  from  the  relevant  department  or 
agency  is  submitted  by  the  applicant 
within  the  time  period  set  by  the  Office, 
but  the  application  has  not  been 
declassified  or  placed  under  a  secrecy 
order  pursuant  to  §  5.2(a),  the  Office 
will  again  set  a  time  period  within 
which  either  the  application  must  be 
declassified,  or  the  application  must  be 
placed  under  a  secrecy  order  pursuant 
to  §  5.2(a),  or  the  applicant  must  submit 
evidence  of  a  good  feith  effort  to  again 
obtain  a  secrecy  order  pursuant  to 
§  5.2(a)  from  the  relevant  department  or 
agency  in  order  to  prevent  abandonment 
of  the  application.  Section  5.1(d)  as 
proposed  sets  forth  the  treatment  of 
national  security  classified  applications 
that  is  currently  set  forth  in  IVffEP  130. 

Section  5.1  is  also  proposed  to  be 
amended  to  add  a  §  5.1(e)  to  provide 
that  a  national  security  classified  patent 
application  will  not  be  allowed 
pursuant  to  §  1.311  of  this  chapter  until 
the  application  is  declassified  and  any 
secrecy  order  pursuant  to  §  5.2(a)  has 
been  rescinded. 

Section  5.1  is  also  proposed  to  be 
amended  to  add  a  §  5.1(f)  to  clarify  that 
applications  on  inventions  not  made  in 
the  United  States  and  on  inventions  in 
which  a  U.S.  Government  defense 
agency  has  a  property  interest  will  not 
be  made  available  to  defense  agencies. 

Section  5.2:  Section  5.2(c)  is  proposed 
to  be  added  to  provide  that:  (1)  An 
application  disclosing  any  significant 
part  of  the  subject  matter  of  an 
application  under  a  secrecy  order  . 
pursuant  to  §  5.2(a)  also  falls  within  the 
scope  of  such  secrecy  order;  (2)  any 
such  application  that  is  pending  before 
the  Office  must  be  promptly  brought  to 
the  attention  of  Licensing  and  Review, 
unless  such  application  is  itself  under  a 
secrecy  order  pursuant  to  §  5.2(a);  and 
(3)  any  subsequently  filed  application 
containing  any  significant  part  of  the 
subject  matter  of  an  application  under  a 
secrecy  order  pursuant  to  §  5.2(a)  must 
either  be  hand-carried  to  Licensing  and 
Review  or  mailed  to  the  Office  in 
compliance  with  §  5.1(a). 

Section  5.12:  Section  5.12(b)  is 
proposed  to  be  amended  to  require  that 
the  fee  set  forth  in  §  1.17(h)  is  required 
for  any  petition  under  §  5.12  for  a 
foreign  filing  license.  As  a  practical 
matter,  aU  petitions  under  §  5.12  are 
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treated  on  an  expedited  basis.  Therefore, 
it  is  appropriate  to  require  the  fee  set 
forth  in  §  1.17(h)  for  all  petitions  under 
§5.12. 


Part  10 

Section  10.23:  Section  10.23(c)(ll)  is 
proposed  to  be  amended  to  add  the 
phrase  "[ejxcept  as  permitted  by 
§  1.52(c)"  for  consistency  with  the 
proposed  amendment  to  §  1.52(c). 

Review  Under  the  Paperwork 
Reduction  Act  of  1995  and  Other 
Considerations 

This  notice  is  in  conformity  with  the 
requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.), 
Executive  Order  12612  (October  26, 
1987),  and  the  Paperwork  Reduction  Act 
of  1995  (44  U.S.C.  3501  et  seq.).  It  has 
been  determined  that  this  rulemaking  is 
not  significant  for  the  purposes  of 
Executive  Order  12866  (September  30, 
1993). 

This  notice  involves  information 
collection  requirements  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  The  collections 
of  information  involved  in  this  notice 
have  been  reviewed  and  previously 
approved  by  OMB  under  the  following 
control  numbers:  0651-0016,  0651- 
0020,  0651-0021,  0651-0022,  0651- 
0024,  0651-0027,  0651-0031,  0651- 
0032,  0651-0033,  0651-0034,  0651- 
0035,  and  0651-0037. 

As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  the  Patent  and  Trademark 
Office  has  submitted  an  information 
collection  package  to  OMB  for  its  review 
and  approval  of  the  proposed 
information  collections  under  OMB 
control  ntmibers  0651-0031,  0651-0032, 
and  0651-0035.  The  Patent  and 
Trademark  Office  is  submitting 
information  collection  packages  to  OMB 
for  its  t-eview  and  approval  of  these 
information  collections  because  the 
following  changes  proposed  in  this 
notice  do  affect  the  information 
collection  requirements  associated  with 
the  information  collections  under  OMB 
control  numbers  0651-0031,  0651-0032, 
and  0651-0035:  (1)  The  proposed 
change  to  §§  1.27  and  1.28  will  permit 
an  applicant  to  establish  small  entity 
status  in  an  application  by  a  simple 
assertion  of  entiUement  to  small  entity 
status  (without  a  statement  having  a 
formalistic  reference  to  §  1.9  or  a 
standard  form  (PTO/SB/09/10/11/12)); 
(2)  the  proposed  change  to  §§  1.55, 1.63 
and  1.78  would  eliminate  the  need  for 
an  applicant  using  the  application  data 
sheet  (§  1.76)  to  provide  priority  claims 


in  the  oath  or  declaration  or 
specification;  (3)  the  proposed  change  to 
§  1.96  would  require  applicants  to 
submit  lengthy  computer  listings  on  a 
CD-ROM  or  CD-R  (rather  than 
microfiche);  (4)  the  proposed  change  to 
§§  1.821, 1.823,  and  1.825  would  permit 
applicants  to  submit  sequence  listings 
on  a  CD-ROM  or  CD-R  (rather  than 
paper);  and  (5)  the  proposed  change  to 
§  1.155  would  allow  an  applicant  to 
seek  expedited  examination  of  a  design 
application  by  filing  a  request  for 
expedited  examination. 

As  discussed  above,  the  notice  also 
involves  currentiy  approved 
information  collections  under  OMB 
control  numbers:  0651-0016.  0651- 
0020,  0651-0021,  0651-0022,  0651- 
0024,  0651-0027,  0651-0033,  0651- 
0034,  and  0651-0037.  The  Patent  and 
Trademark  Office  is  not  resubmitting 
information  collection  packages  to  OMB 
for  its  review  and  approval  of  these 
information  collections  because  the 
changes  proposed  in  this  notice  do  not 
affect  the  information  collection 
requirements  associated  with  the 
information  collections  imder  these 
OMB  control  nimibers. 

The  tide,  description  and  respondent 
description  of  each  of  the  information 
collections  are  shown  below  with  an 
estimate  of  each  of  the  annual  reporting 
burdens.  Included  in  each  estimate  is 
the  time  for  reviewing  instructions, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Any 
collections  of  information  whose 
requirements  will  be  revised  as  a  result 
of  the  proposed  rule  changes  discussed 
in  this  notice  will  be  submitted  to  OMB 
for  approval.  The  principal  impact  of 
the  changes  under  consideration  in  this 
notice  is  to  raise  the  efficiency  and 
effectiveness  of  the  Patent  and 
Trademark  Office's  business  processes 
to  make  the  Patent  and  Trademark 
Office  a  more  business-like  agency  and 
increase  the  level  of  the  Patent  and 
Trademark  Office's  service  to  the  public. 
OMB  Number:  0651-0016. 
Title:  Rules  for  Patent  Maintenance 
Fees. 
Form  Numbers:  PTO/SB/45/4  7/65/66. 
Type  of  Review:  Approved  through 
July  of  1999. 

Affected  Public:  Individuals  or 
Households,  Business  or  Other  For- 
Profit,  Not-for-Profit  Institutions  and 
Federal  Government. 

Estimated  Number  of  Respondents: 
273,800. 

Estimated  Time  Per  Response:  0.08 
hour. 

Estimated  Total  Annual  Burden 
Hours:  22,640  hours. 


Needs  and  Uses:  Maintenance  fees  are 
required  to  maintain  a  patent,  except  for 
design  or  plant  patents,  in  force  imder 
35  U.S.C.  41(b).  Payment  of 
maintenance  fees  are  required  at  3V2, 
7  V2  and  1 1 V2  years  after  the  grant  of  the 
patent.  A  patent  number  and 
application  number  of  the  patent  on 
which  maintenance  fees  are  paid  are 
required  in  order  to  ensure  proper 
crediting  of  such  payments. 
OMB  Number:  0651-0020. 
Title:  Patent  Term  Extension. 
Form  Numbers:  None. 
Type  of  Review:  Approved  through 
September  of  2001. 

Affected  Public:  Individuals  or 
households,  businesses  or  other  for- 
profit,  not-for-profit  institutions,  farms. 
Federal  Government,  and  state,  local,  or 
tribal  governments. 

Estimated  Number  of  Respondents: 
57. 

Estimated  Time  Per  Response:  22.8 
hour. 

Estimated  Total  Armual  Burden 
Hours:  1,302  hours. 

Needs  and  Uses:  The  information 
supplied  to  the  PTO  by  an  applicant 
seeking  a  patent  term  extension  is  used 
by  the  Patent  and  Trademark  Office,  the 
Department  of  Health  and  Human 
Services,  and  the  Department  of 
Agriculture  to  determine  the  eligibility 
of  a  patent  for  extension  and  to 
determine  the  period  of  any  such 
extension.  The  applicant  can  apply  for 
patent  term  and  interim  extensions, 
petition  the  Patent  and  Trademark 
Office  to  review  final  eligibility 
decisions,  and  withdraw  patent  term 
extensions.  If  there  are  multiple  patents, 
the  applicant  can  designate  which 
patents  should  be  extended.  An 
applicant  can  also  declare  their 
eligibility  to  apply  for  a  patent  term 
extension. 
OMB  Number:  0651-0021. 
Title:  Patent  Cooperation  Treaty. 
Form  Numbers:  PCT/RO/ 101, ANNEX/ 
134/144,  PTO-1382,PCT/IPEA/401.    . 
PCT/IB/328. 

Type  of  Review:  Approved  through 
May  of  2000. 

Affected  Public:  Individuals  or 
Households,  Business  or  Other  For- 
Profit,  Federal  Agencies  or  Employees. 
Not-for-Profit  Institutions,  Small 
Businesses  or  Organizations. 

Estimated  Number  of  Respondents: 
102,950. 

Estimated  Time  Per  Response:  0.9538 
hour. 

Estimated  Total  Annual  Burden 
Hours:  98,195  hoiu«. 

Needs  and  Uses:  The  information 
collected  is  required  by  the  Patent 
Cooperation  Treaty  (PCT).  TTje  general 
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pxirpose  of  the  PCT  is  to  simplify  the 
filing  of  patent  applications  on  die  same 
invention  in  different  countries.  It 
provides  for  a  centralized  filing 
procedure  and  a  standardized 
application  format. 

OMB  Number:  0651-0022. 
Title:  Deposit  of  Biological  Materials 
for  Patent  Purposes. 
Form  Numbers:  None. 
Type  of  Review:  Approved  through 
December  of  2000. 

Abated  Public:  Individuals  or 
Households,  State  or  Local 
Governments,  Farms,  Business  or  Other 
For-Profit,  Federal  Agencies  or 
Employees,  Not-for-Profit  Institutions, 
Small  Businesses  or  Organizations. 

Estimated  Number  of  Respondents: 
3,300. 

Estimated  Time  Per  Response:  1.0 
hour. 

Estimated  Total  Annual  Burden 
Hours:  3,300  hours. 

Needs  and  Uses:  Information  on 
depositing  of  biological  materials  in 
depositories  is  required  for  (1)  Office 
determination  of  compliance  with  the 
patent  statute  where  the  invention 
sought  to  be  patented  relies  on 
biological  material  subject  to  deposit 
requirement,  which  includes  notifjdng 
interested  members  of  the  public  where 
to  obtain  samples  of  deposits,  and  (2) 
depositories  desiring  to  be  recognized  as 
suitable  by  the  Office. 
OMB  Number.  0651-0024. 
Title:  Requirements  for  Patent 
Applications  Containing  Nucleotide 
Sequence  and/or  Amino  Acid  Sequence 
Disclosures. 
Form  Numbers:  None. 
Type  of  Review:  Approved  through 
November  of  1999. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
institutions,  not-for-profit  institutions, 
and  Federal  Government. 

Estimated  Number  of  Respondents: 
4,600. 

Estimated  Time  Per  Response:  80 
minutes. 

Estimated  Total  Aimual  Burden 
Hours:  6,133  hours. 

Needs  and  Uses:  This  information  is 
used  by  the  Office  during  the 
examination  process,  the  public  and  the 
patent  bar.  The  Patent  and  Trademark 
Office  also  participates  with  the  EPO 
and  JPO  in  a  Trilateral  Sequence 
Exchange  project,  to  facilitate  the 
international  exchange  of  published 
sequence  data. 
OMB  Number:  0651-0027. 
Title:  Changes  in  Patent  and 
Trademark  Assignment  Practices. 

Form  Numbers:  PTO-1618  and  PTO- 
1619,  PTO/SB/15/41. 


Type  of  Review:  Approved  through 
May  of  2002. 

Affected  Public:  Individuals  or 
Households  and  Businesses  or  Other 
For-Profit. 

Estimated  Number  of  Respondents: 
209,040. 

Estimated  Time  Per  Response:  0.5 

hour. 

Estimated  Total  Annual  Burden 
Hours:  104,520  hours. 

Needs  and  Uses:  The  Office  records 
about  209,040  assignments  or 
documents  related  to  ownership  of 
patent  and  trademark  cases  each  year. 
The  Office  requires  a  cover  sheet  to 
expedite  the  processing  of  these 
documents  and  to  ensure  that  they  are 
properly  recorded. 

OMB  Number:  0651-0031. 

Title:  Patent  Processing  (Updating). 

Form  Numbers:  PTO/SB/08/21-27/ 
31/42/43/61/62/63/64/67/68/91/92/96/ 

97. 

Type  of  Review:  Approved  through 
September  of  2000. 

Affected  Public:  Individuals  or 
Households,  Business  or  Other  For- 
Profit  Institutions,  Not-for-Profit 
Institutions  and  Federal  Government. 
Estimated  Number  of  Respondents: 
2,040,630. 

Estimated  Time  Per  Response:  0.39 
hours. 

Estimated  Total  Aimual  Burden 
Hours:  788,421  hours. 

Needs  and  Uses:  During  the 
processing  for  an  application  for  a 
patent,  the  applicant/agent  may  be 
required  or  desire  to  submit  additional 
information  to  the  Office  concerning  the 
examination  of  a  specific  application. 
The  specific  information  required  or 
which  may  be  submitted  includes: 
Information  Disclosure  Statements; 
^  Terminal  Disclaimers;  Petitions  to 
Revive;  Express  Abandonments;  Appeal 
Notices;  Petitions  for  Access;  Powers  to 
Inspect;  Certificates  of  Mailing  or 
Transmission;  Statements  under 
§  3.73(b);  Amendments,  Petitions  and 
their  Transmittal  Letters;  and  Deposit 
Accoimt  Order  Forms. 
OMB  Number:  0651-0032. 
Title:  Initial  Patent  Application. 
Form  Number:  PTO/SB/01-07/ 
13PCT/17-19/29/101-110. 

Type  of  Review:  Approved  through 
September  of  2000. 

Affected  Public:  Individuals  or 
Households,  Business  or  Other  For- 
Profit,  Not-for-Profit  Institutions  and 
Federal  Government. 

Estimated  Number  of  Respondents: 
344,100. 

Estimated  Time  Per  Response:  8.7 
hours. 

Estimated  Total  Annual  Burden 
Hours:  2,994,160  hours. 


Needs  and  Uses:  The  purpose  of  this 
information  collection  is  to  permit  the 
Office  to  determine  whether  an 
application  meets  the  criteria  set  forth 
in  the  patent  statute  and  regulations. 
The  standard  Fee  Transmittal  form.  New 
Utility  Patent  Application  Transmittal 
form.  New  Design  Patent  Application 
Transmittal  form,  New  Plant  Patent 
Application  Transmittal  form, 
Declaration,  and  Plant  Patent 
Application  Declaration  will  assist 
applicants  in  complying  with  the 
requirements  of  the  patent  statute  and 
regulations,  and  will  further  assist  the 
Office  in  processing  and  examination  of 
the  application. 

OMB  Number:  0651-0033. 
Title:  Post  Allowance  and  Refiling. 
Fonn  Numbers;  PTO/SB/1 3/14/44/ 
50-57;  PTOL-85b. 

Type  of  Review:  Approved  through 
September  of  2000. 

Affected  Public:  Individuals,  or 
Households,  Business  or  Other  For- 
Profit,  Not-for-Profit  Institutions  and 
Federal  Government. 

Estimated  Number  of  Respondents: 
135.250. 

Estimated  Time  Per  Response:  0.325 
hour. 

Estimated  Total  Annual  Burden 
Hours:  43,893  hours. 

Needs  and  Uses:  This  collection  of 
information  is  required  to  administer 
the  patent  laws  pursuant  to  tide  35, 
U.S.C,,  concerning  the  issuance  of 
patents  and  related  actions  including 
correcting  errors  in  printed  patents, 
refiling  of  patent  applications, 
requesting  reexamination  of  a  patent, 
and  requesting  a  reissue  patent  to 
correct  an  error  in  a  patent.  The  affected 
public  includes  any  individual  or 
institution  whose  application  for  a 
patent  has  been  allowed  or  who  takes 
action  as  covered  by  the  applicable 
rules. 
OMB  Number:  0651-0034. 
Title:  Secrecy/License  to  Export. 
Form  Numbers:  None. 
Type  of  Review:  Approved  through 
January  of  2001. 

Affected  Public:  Individuals  or 
Households,  Business  or  Other  For- 
Profit,  Not-for-Profit  Institutions  and 
Federal  Government. 

Estimated  Number  of  Respondents: 
2,187. 

Estimated  Time  Per  Response:  0.67 
hour. 

Estimated  Total  Annual  Burden 
Hours:  1,476  hours. 

Needs  and  Uses:  In  the  interest  of 
national  security,  patent  laws  and 
regulations  place  certain  limitations  on 
the  disclosure  of  information  contained 
in  patents  and  patent  applications  and 
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on  the  filing  of  applications  for  patent 
in  foreign  coimtries. 

QMB  Number:  0651-0035. 

Titie:  Address-Affecting  Provisions. 

Fonn  Numbers:  PTO/SB/81-84/121- 
125. 

Type  of  Review:  Approved  through 
June  of  1999. 

Affected  Public:  Individuals  or 
Households,  Business  or  Other  For- 
Profit,  Not-for-Profit  Institutions  and 
•  Federal  Government. 

Estimated  Number  of  Respondents: 
263,520. 

Estimated  Time  Per  Response:  0.05 
hour. 

Estimated  Total  Annual  Burden 
Hours:  13,386  hours. 

Needs  and  Uses:  Under  existing  law, 
a  patent  applicant  or  assignee  may 
appoint,  revoke  or  change  a 
representative  to  act  in  a  representative 
capacity.  Also,  an  appointed 
representative  may  vdthdraw  from 
acting  in  a  representative  capacity.  This 
collection  includes  the  information 
needed  to  ensure  that  Office 
correspondence  reaches  the  appropriate 
individual. 

OMB  Number:  0651-0037. 

Title:  Provisional  Applications. 

Form  Numbers:  PTO/SB/16. 

Type  of  Review:  Approved  through 
January  of  2001. 

Affected  Public:  Individuals  or 
Households,  Business  or  Other  For- 
Profit,  Not-for-Profit  histitutions  and 
Federal  Government. 

Estimated  Number  of  Respondents: 
25,000. 

Estimated  Time  Per  Response:  8.0 
hour. 

Estimated  Total  Annual  Burden 
Hours:  200,000  hoiu-s. 

Afeeds  and  Uses:  The  information 
included  on  the  provisional  application 
cover  sheet  is  needed  by  the  Office  to 
identify  the  submission  as  a  provisional 
application  and  not  some  other  kind  of 
submission,  to  promptly  and  properly 
process  the  provisional  application,  to 
prepare  the  provisional  application 
filing  receipt  which  is  sent  to  the 
applicant,  and  to  identify  those 
provisional  applications  which  must  be 
reviewed  by  die  Office  for  foreign  filing 
licenses. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  control  niunber. 

As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
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3507(d)),  the  Patent  and  Trademark 
Office  has  submitted  an  information 
collection  package  to  OMB  for  its  review 
and  approval  of  the  proposed 
information  collections  under  OMB 
control  numbers  0651-0031,  0651-0032, 
and  0651-0035.  As  discussed  above,  the 
notice  also  involves  currently  approved 
information  collections  under  OMB 
control  numbers:  0651-0016,  0651- 
0020,  0651-0021, 0651-0022,  0651- 
0024,  0651-0027,  0651-0033,  0651- 
0034,  and  0651-0037.  The  Patent  and 
Trademark  Office  is  not  resubmitting 
information  collection  packages  to  OMB 
for  its  review  and  approval  of  these 
information  collections  because  the 
changes  proposed  in  this  notice  do  not 
materially  affect,  or  change  the  burden 
hours  associated  with,  these  information 
collections. 

Interested  persons  are  requested  to 
send  comments  regarding  these 
information  collections,  including 
suggestions  for  reducing  this  biuden,  to 
Robert  J.  Spar,  Director,  Special  Program 
Law  Office,  Patent  and  Trademark 
Office,  Washington,  D.C.  20231,  or  to 
the  Office  of  Information  and  Regulatory 
Affairs  of  OMB,  New  Executive  Office 
Building,  725  17th  Street,  NW,  room 
10235,  Washington,  DC  20503, 
Attention:  Desk  Officer  for  the  Patent 
and  Trademark  Office. 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy, 
Small  Business  Administration,  that  the 
changes  proposed  in  this  rule,  if 
adopted,  would  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  (Regulatory  Flexibility  Act,  5 
U.S.C.  605(b)).  hi  ftirtherance  of  the 
Patent  Business  Goals,  the  Office  is 
proposing  changes  to  the  rules  of 
practice  to  eliminate  unnecessary  formal 
requirements,  streamline  the  patent 
application  process,  and  simplify  and 
clarify  procedures.  In  streamlining  this 
process,  the  Office  will  be  able  to  issue 
a  patent  in  a  shorter  time  by  eliminating 
formal  requirements  that  must  be 
performed  by  the  applicant,  his  or  her 
representatives  and  the  Office.  All 
applicants  will  benefit  from  a  reduced 
overall  cost  to  them  for  receiving  patent 
protection  and  from  a  faster  receipt  of 
their  patents.  In  addition,  small  entities 
will  benefit  from  the  proposed  changes 
to  the  requirements  for  establishing 
small  entity  status  under  §  1.27  for 
purposes  of  paying  reduced  patent  fees 
under  35  U.S.C.  41(h).  The  currently 
used  small  entity  statement  forms  are 
proposed  to  be  eliminated.  Small  entity 
status  would  be  established  at  any  time 
by  a  simple  assertion  of  entitlement  to 
small  entity  status.  A  simpler  procedure 
to  establish  small  entity  status  would 


reduce  processing  time  with  the  Office 
and  would  be  a  benefit  to  small  entity 
applicants  as  it  would  eliminate  the 
time-consuming  and  aggravating 
processing  requirements  that  are 
mandated  by  the  current  rules. 

The  Patent  and  Trademark  Office  has 
determined  that  this  notice  has  no 
Federalism  implications  affecting  the 
relationship  between  the  National 
Government  and  the  States  as  outlined 
in  Executive  Order  12612. 

List  of  Subjects 

37  CFR  Part  1 

Administrative  practice  and 
procedure,  Courts,  Freedom  of 
information.  Inventions  and  patents. 
Reporting  and  recordkeeping 
requirements.  Small  businesses. 

37  CFR  Part  3 

Administrative  practice  and 
procedure.  Inventions  and  patents. 
Reporting  and  record  keeping 
requirements. 

37  CFR  Part  5 

Classified  information.  Foreign 
relations.  Inventions  and  patents. 

37  CFR  Part  10 

Administrative  practice  and 
procedure.  Inventions  and  patents. 
Lawyers,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  37  CFR  parts  1,  3,  5,  and  10 
are  proposed  to  be  amended  as  follows: 

PART  1— RULES  OF  PRACTICE  IN 
PATENT  CASES 

1.  The  authority  citation  for  37  CFR 
part  1  is  revised  to  read  as  follows: 

Authority:  35  U.S.C.  6.  unless  otherwise 
noted. 

2.  Section  1.4  is  proposed  to  be 
amended  by  revising  paragraphs  (b)  and 
(c)  to  read  as  follows: 

§  1 .4    Nature  of  correspondence  and 
signature  requirements. 

*        »        *        *        • 

(b)  Since  each  file  must  be  complete 
in  itself,  a  separate  copy  of  every  paper 
to  be  filed  in  a  patent  or  trademark 
application,  patent  file,  trademark 
registration  file,  or  other  proceeding 
must  be  furnished  for  eadi  file  to  which 
the  paper  pertains,  even  though  the 
contents  of  the  papers  filed  in  two  or 
more  files  may  be  identical.  The  filing 
of  duplicate  copies  of  correspondence  in 
the  file  of  an  application,  patent, 
trademark  registration  file,  or  other 
proceeding  should  be  avoided,  except  in 
situations  in  which  the  Office  requires 
the  fiUng  of  duplicate  copies.  The  Office 
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may  dispose  of  duplicate  copies  of 
correspondence  in  the  file  of  an 
application,  patent,  trademark 
registration  file,  or  other  proceeding. 
(c)  Since  different  matters  may  be 
considered  by  different  branches  or 
sections  of  the  Patent  and  Trademark 
Office,  each  distinct  subject,  inquiry  or 
order  must  be  contained  in  a  separate 
paper  to  avoid  confusion  and  delay  in 
answering  papers  dealing  with  different 
subjects. 
»        »        *        *        * 

3.  Section  1.6  is  proposed  to  be 
amended  by  revising  paragraph  {d)(9)  to 
read  as  follows: 

$1.6    Receipt  of  correspondence. 

***** 

(d)»  *  * 

(9)  Correspondence  to  be  filed  in  an 
interference  proceeding  which  consists 
of  a  preliminary  statement  under 
§  1.621;  a  transcript  of  a  deposition 
imder  §  1.676  or  of  interrogatories,  or 
cross-interrogatories;  or  an  evidentiary 
record  and  exhibits  under  §  1.653. 
***** 

4.  Section  1.9  is  proposed  to  be 
amended  by  removing  and  reserving 
paragraphs  (c),  (d)  and  (e),  and  revising 
paragraph  (f)  and  adding  a  new 
paragraph  (i)  to  read  as  follows: 

}1.9    Definitions. 

***** 

(f)  Small  entities.  A  small  entity  as 
used  in  this  chapter  means  any  party 
(person,  small  business  concern,  or 
nonprofit  organization)  under 
paragraphs  {f)(l)  through  (f)(3)  of  this 
section. 

(1)  Person:  A  person,  as  used  in 

§  1.27(b),  means  any  inventor  or  other 
individual  (e.g.,  an  individual  to  whom 
an  inventor  has  transferred  some  rights 
in  the  invention),  who  has  not  assigned, 
granted,  conveyed,  or  licensed,  and  is 
under  no  obligation  under  contract  or 
law  to  assign,  grant,  convey,  or  license, 
any  rights  in  the  invention.  An  inventor 
or  other  individual  who  has  transferred 
some  rights,  or  is  under  an  obligation  to 
transfer  some  rights  in  the  invention  to 
one  or  more  parties,  can  also  qutilify  for 
small  entity  status  if  all  the  parties  who 
have  had  rights  in  the  invention 
transferred  to  them  also  qualify  for 
small  entity  status  either  as  a  person, 
small  business  concern,  or  nonprofit 
organization  under  this  section. 

(2)  Small  business  concern:  A  small 
business  concern,  as  used  in  §  1.27(b), 
means  any  business  concern  that: 

(i)  Has  not  assigned,  granted, 
conveyed,  or  licensed,  and  is  under  no 
obligation  under  contract  or  law  to 
assign,  grant,  convey,  or  license,  any 
rights  in  the  invention  to  any  person. 


concern,  or  organization  which  would 
not  qualify  under  this  section  for  small 
entity  status  as  a  person,  small  business 
concern,  or  nonprofit  organization. 

(ii)  Meets  the  size  standards  set  forth 
in  13  CFR  part  121  to  be  eligible  for 
reduced  patent  fees.  Questions  related 
to  size  standards  for  a  small  business 
concern  may  be  directed  to:  Small 
Business  Administration,  Size 
Standards  Staff.  409  Third  Street.  SW, 
Washington,  DC  20416. 

(3)  Nonprofit  organization.  A 
nonprofit  organization,  as  used  in 
§  1.27(b),  means  any  nonprofit 
organization  that: 

(i)  Has  not  assigned,  granted, 
conveyed,  or  licensed,  and  is  under  no 
obligation  under  contract  or  law  to 
assign,  grant,  convey,  or  license,  any 
rights  in  the  invention  to  any  person 
who  could  not  qualify  for  small  entity 
status,  or  to  any  concern  or  organization 
which  would  not  qualify  as  a  small 
business  concern,  or  a  nonprofit 
organization  under  this  section,  and 

(ii)  Is  either: 

(A)  A  imiversity  or  other  institution  of 
higher  education  located  in  any  country; 

(B)  An  organization  of  the  type 
described  in  section  501(c)(3)  of  the 
Internal  Revenue  Code  of  1986  (26 
U.S.C.  501(c)(3))  and  exempt  from 
taxation  under  section  501(a)  of  the 
Internal  Revenue  Code  (26  U.S.C. 
501(a)); 

(C)  Any  nonprofit  scientific  or 
educational  organization  qualified 
under  a  nonprofit  organization  statute  of 
a  state  of  this  country  (35  U.S.C.  201(i)); 
or 

(D)  Any  nonprofit  organization 
located  in  a  foreign  coimtry  which 
would  qualify  as  a  nonprofit 
organization  under  paragraphs 
(f)(3)(ii)(B)  or  (f)(3)(ii)(C)  of  this  section 
if  it  were  located  in  this  coimtry. 

(4)  License  to  a  Federal  Agency,  (i) 
For  persons  under  paragraph  (f)(1)  of 
this  section,  a  license  to  the  Government 
resulting  from  a  rights  determination 
under  Executive  Order  10096  does  not 
constitute  a  license  so  as  to  prohibit 
claiming  small  entity  status. 

(ii)  For  small  business  concerns  and 
nonprofit  organizations  under 
paragraphs  (f)(2)  and  (f)(3)  of  this 
section,  a  license  to  a  Federal  agency 
resulting  bom  a  funding  agreement  with 
that  agency  pursuant  to  35  U.S.C. 
202(c)(4)  does  not  constitute  a  license. 
***** 

(i)  National  security  classified  as  used 
in  this  chapter  means  specifically 
authorized  under  criteria  established  by 
an  Act  of  Congress  or  Executive  order  to 
be  kept  secret  in  the  interest  of  national 
defense  or  foreign  policy  and,  in  fact. 


properly  classified  pursuant  to  such  Act 
of  Congress  or  Executive  order. 

5.  Section  1.12  is  proposed  to  be 
amended  by  revising  paragraph  (c)(1)  to 
read  as  follows: 

$1.12    Assignment  records  open  to  public 
inspection. 

***** 

(c)*  *  * 

(1)  Be  in  the  form  of  a  petition 
including  the  fee  set  forth  in  §  1.17(h); 
or 

***** 

6.  Section  1.14  is  proposed  to  be 
revised  to  read  as  follows: 

S 1 .1 4    Patent  applications  preserved  in 
confidence. 

(a)  Confidentiality  of  patent 
application  information.  Patent 
applications  are  generally  preserved  in 
confidence  pursuant  to  35  U.S.C.  122. 
Information  concerning  the  filing, 
pendency,  or  subject  matter  of  an 
application  for  patent,  including  status 
information,  and  access  to  the 
application,  will  only  be  given  to  the 
public  as  set  forth  in  §  1.11  or  in  this 
section. 

(1)  Status  information  is: 

(i)  Whether  the  application  is 
pending,  abandoned,  or  patented;  and 

(ii)  The  application  "nimierical 
identifier"  which  may  be: 

(A)  The  eight  digit  application 
number  (the  two  digit  series  code  plus 
the  six  digit  serial  number);  or 

(B)  The  six  digit  serial  number  plus 
any  of  the  filing  date  of  the  national 
application,  the  international  filing  date, 
or  date  of  entry  into  the  national  stage. 

(2)  Access  is  defined  as  providing  the 
application  file  for  review  and  copying 
of  any  material. 

(b)  When  status  information  may  be 
supplied.  Status  information  of  an 
application  may  be  supplied  by  the 
Office  to  the  public  if  any  of  the 
following  apply: 

(1)  Access  to  the  application  is 
available  pursuant  to  paragraph  (e)  of 
this  section; 

(2)  The  application  is  referred  to  by  its 
numerical  identifier  in  a  published 
patent  document  (e.g.,  a  U.S.  patent  or 

a  published  international  application)  or 
in  a  U.S.  application  open  to  public 
inspection  (§  1.11(b)  or  paragraph 
(e)(2)(i)  of  this  section);  or 

(3)  The  application  is  a  published 
international  application  in  which  the 
United  States  of  America  has  been 
indicated  as  a  designated  state. 

(c)  Copy  of  apphcation-as-filed.  If  a 
pending  or  abandoned  application  is 
incorporated  by  reference  in  a  U.S. 
patent,  a  copy  of  that  application-as- 

,filed  may  be  provided  to  any  person 
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upon  written  request  including  the  fee 

set  forth  in  §  1.1 9(bKl). 

(d)  Power  to  inspect  a  pending  or 
abandoned  application  may  be  granted 
by  a  party  named  in  the  application  file. 
Access  to  an  application  may  be 
provided  to  any  person  if  the 
application  file  is  available,  and  the 
application  contains  written  authority 
(e.g.,  a  power  to  inspect)  in  that 
particular  application  granting  access  to 
such  person  that  is  signed  by: 

(1)  An  applicant; 

(2)  An  attorney  or  agent  of  record; 

(3)  An  authorized  omcial  of  an 
assignee  of  record  (made  of  record 
pursuant  to  §  3.71  of  this  chapter);  or 

(4)  A  registered  attorney  or  agent 
named  in  papers  accompanjdng  the 
application  papers  filed  under  §  1.53  or 
the  national  stage  documents  filed 
imder  §§  1.494  or  1.495,  if  an  executed 
oath  or  declaration  pursuant  to  §  1.63  or 
§  1.497  has  not  been  filed. 

(e)  Public  access  to  a  pending  or 
abandoned  application  may  be 
provided.  Access.to  an  application  may 
be  provided  to  any  person  if  a  written 
request  for  access  is  submitted,  the 
application  file  is  available,  and  any  of 
the  following  apply: 

(1)  The  application  is  open  to  public 
inspection  piu-suant  to  §  1.11(b);  or 

(2)  The  application  is  abandoned,  it  is 
not  within  the  file  jacket  of  a  pending 
application  under  §  1.53(d),  and  it  is 
referred  to: 

(i)  In  a  U.S.  patent;  or 

(ii)  In  another  U.S.  application  which 
is  open  to  public  inspection  either 
pursuant  to  §  1.11(b)  or  paragraph 
{e)(2)(i)  of  this  section. 

(f)  Applications  that  may  be 
iiestroyed.  Applications  that  are 
abandoned  or  for  which  proceedings  are 
otherwise  terminated  may  be  destroyed, 
and  thus  may  not  be  available  for  access 
as  permitted  by  paragraphs  (d)  or  (e)  of 
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this  section,  after  twenty  years  from 
their  filing  or  deposit  date.  Exceptions 
may  be  made  for  applications  to  which 
particular  attention  has  been  called  and 
which  have  been  marked  for 
preservation. 

(g)  Applications  reported  to 
Department  of  Energy.  Applications  for 
patents  which  appear  to  disclose, 
purport  to  disclose  or  do  disclose 
inventions  or  discoveries  relating  to 
atomic  energy  are  reported  to  the 
Department  of  Energy,  which 
Department  will  be  given  access  to  the 
applications.  Such  reporting  does  not 
constitute  a  determination  diat  the 
subject  matter  of  each  application  so 
reported  is  in  fact  useful  or  is  an 
invention  or  discovery,  or  that  such 
application  in  fact  discloses  subject 
matter  in  categories  specified  by  42 
U.S.C.  2181  (c)  and  (d). 

(h)  Decisions  by  the  Commissioner  or 
the  Board  of  Patent  Appeals  and 
Interferences.  Any  decision  by  the 
Commissioner  or  the  Board  of  Patent 
Appeals  and  Interferences  which  would 
not  otherwise  be  open  to  public 
inspection  may  be  published  or  made 
available  for  public  inspection  if: 

(1)  The'  Commissioner  believes  the 
decision  involves  an  interpretation  of 
patent  laws  or  regulations  that  would  be 
of  precedential  value;  and 

(2)  The  applicant,  or  a  party  involved 
in  an  interference  for  which  a  decision 
was  rendered,  is  given  notice  and  an 
opportimity  to  object  in  writing  within 
two  months  on  the  ground  that  the 
decision  discloses  a  trade  secret  or  other 
confidential  information.  Any  objection 
must  identify  the  deletions  in  the  text  of 
the  decision  considered  necessary  to 
protect  the  information,  or  explain  why 
the  entire  decision  must  be  withheld 
from  the  public  to  protect  such 
information.  An  applicant  or  party  will 
be  given  time,  not  less  than  twenty  days. 


to  request  reconsideration  and  seek 
court  review  before  any  portions  of  a 
decision  are  made  public  under  this 
paragraph  over  his  or  her  objection. 

(i)  Publication  pursuant  to  §1.47. 
Information  as  to  the  filing  of  an 
application  will  be  published  in  the 
Official  Gazette  in  accordance  with 
§1.47  (a)  and  (b). 

(j)  International  applications.  Copies 
of  an  application  file  for  which  the 
United  States  acted  as  the  International 
Preliminary  Examining  Authority,  or 
copies  of  a  document  in  such  an 
application  file,  will  be  furnished  in 
accordance  with  Patent  Cooperation 
Treaty  (PCT)  Rule  94.2  or  94.3.  upon 
payment  of  the  appropriate  fee 
(§  1.19(b)(2)  or  §  1.19(b)(3)). 

(k)  Access  or  copies  in  other 
circumstances.  The  Office,  either  sua 
sponte  or  on  petition,  may  also  provide 
access  or  copies  of  an  application  if 
necessary  to  carry  out  an  Act  of 
Congress  or  if  warranted  by  other 
special  circiunstances.  Any  petition  by 
a  member  of  the  public  seeking  access 
to,  or  copies  of,  any  pending  or 
abandoned  application  preserved  in 
confidence  pursuant  to  paragraph  (a)  of 
this  section,  or  any  related  papers,  must 
include: 

(1)  The  fee  set  forth  in  §  1.17(h);  and 

(2)  A  showing  that  access  to  the 
application  is  necessary  to  carry  out  an 
Act  of  Congress  or  that  special 
circumstances  exist  which  warrant 
petitioner  being  granted  access  to  the 
application. 

7.  Section  1.17  is  proposed  to  be 
amended  by  revising  paragraphs  (h),  (i), 
(k),  (1),  (m),  and  (q)  and  adding 
paragraph  (t)  to  read  as  follows: 

§1.17    National  application  processing 
fees. 


(h)  For  filing  a  petition  to  the  Commissioner  under  a  section  listed  below  which  refers  to  this  paragraph 

§  1-12 — for  access  to  an  assignment  record. 

§1.14 — for  access  to  an  application. 

§  1-47 — for  filing  by  other  than  all  the  inventors  or  a  person  not  the  inventor. 

§  1.53(e) — to  accord  a  filing  date. 

§  1.59 — for  expungement  and  return  of  information. 

§  1.91— for  entry  of  a  model  or  exhibit. 

§1.102 — to  make  an  application  special. 

§  1.103(a) — to  suspend  action  in  application. 

§  1.182 — for  decision  on  a  question  not  specifically  provided  for. 

§1.183 — to  suspend  the  rules. 

§  1.295 — for  review  of  refiisal  to  publish  a  statutory  invention  registration. 

§  1.313 — to  withdraw  an  application  fi-om  issue. 

§  1.314 — to  defer  issuance  of  a  patent. 

§  1.377— for  review  of  decision  refusing  to  accept  and  record  payment  of  a  maintenance  fee  filed  prior  to  expiration  of  a 
patent. 

§  1.378(e)— for  reconsideration  of  decision  on  petition  refusing  to  accept  delayed  payment  of  maintenance  fee  in  an  ex- 
pired patent. 

§  1.550(c)(2)— for  a  petition  for  an  extension  of  time  to  accept  an  unintentionally  delayed  response  in  a  reexamination 

proceeding. 
§  1.644(e) — for  petition  ir.  an  interference. 
§  1.644(f) — for  request  for  reconsideration  of  a  decision  on  petition  in  an  interference. 


Si  30.00 
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§  1.666(b] — for  access  to  an  interference  settlement  agreement. 

§  1.666(c)— for  late  filing  of  interference  settlement  agreement. 

§  1.741(b)— to  accord  a  filing  date  to  an  application  for  extension  of  a  patent  term. 

§  5.12 — for  expedited  handling  of  a  foreign  filing  license. 

§5.15 — for  changing  the  scope  of  a  license. 

§5.25 — for  retroactive  license. 

(i)  Processing  fee  for  taking  action  under  a  section  listed  below  which  refers  to  this  paragraph  

§1.28(c)(3)— for  processing  a  non-itemized  fee  deficiency  based  on  an  error  in  small  entity  status.  .         .    i       • 

§  1.41— for  supplying  the  name  or  names  of  the  inventor  or  inventors  after  the  filing  date  without  an  oath  or  declaration 

as  prescribed  by  §  1.63,  except  in  provisional  applications. 
§1.48 — for  correcting  inventorship,  except  in  provisional  applications.  c     i-  u 

§  1.52(d>— for  processing  a  nonprovisional  application  filed  with  a  specification  in  a  language  other  than  English. 
§1.55 — for  entry  of  late  priority  papers.  ^ 

§  1.103(b)— for  requesting  limited  suspension  of  action  in  continued  prosecution  application.  ,         . 

§  1.497(d)— for  filing  an  oath  or  declaration  pursuant  to  35  U.S.C.  371(c)(4)  naming  an  inventive  entity  different  from  the 

inventive  entity  set  forth  in  the  international  stage. 


130.00 


(k)  For  accepting  color  drawings  or  color  photographs  (§  1.84(a)) •" " •••••• ••"•• 

(1)  For  filing  a  petition  for  the  revival  of  an  unavoidably  abandoned  application  under  35  U.S.C.  Ill,  133,  364,  or  371,  or  the 
unavoidably  delayed  payment  of  the  issue  fee  under  35  U.S.C.  151  (§  1.137(a)): 
By  a  small  entity  (§  1.9(f)) 

By  other  than  a  small  entity  ,         .         .       n    j  i      j 

(m)  For  filing  a  petition  for  the  revival  of  an  unintentionally  abandoned  application  or  the  unintentionally  delayed  payment 
of  the  issue  fee  under  35  U.S.C.  41(a)(7)  (§  1.137(b)): 
By  a  small  entity  (§  1.9(f)) 
By  other  than  a  small  entity 


200.00 


55.00 
110.00 


605.00 
1,210.00 


(q)  Processing  fee  for  taking  action  under  a  section  listed  below  which  refers  to  this  paragraph : ■■..•■■ 

§  1.41— to  supply  the  name  or  names  of  the  inventor  or  inventors  after  the  filing  date  without  a  cover  sheet  as  prescnbed 

by  §  1.51(c)(1)  in  a  provisional  application. 
§  1.48 — for  correction  of  inventorship  in  a  provisional  application. 
§1  53(c)— to  convert  a  nonprovisional  application  filed  under  §  1.53(b)  to  a  provisional  application  under  §  1.53(c). 


50.00 


(t)  For  filing  a  request  for  expedited  examination  imder  §  1.155(a) 


900.00 


8.  Section  1.19  is  proposed  to  be 
amended  by  revising  its  introductory 
text  and  paragraphs  (a)  and  (b)  and 
removing  paragraph  (h)  to  read  as 
follows: 


§  1 .19    Document  supply  fws. 

The  Patent  and  Trademark  Office  will 
supply  copies  of  the  following 
docimients  upon  payment  of  the  fees 


indicated.  The  copies  will  be  in  black 
and  white  imless  the  original  docimient 
is  in  color,  a  color  copy  is  requested  and 
the  fee  for  a  color  copy  is  paid. 


(a)  Uncertified  copies  of  patents:  ■  ,      .  ui     .•       j 

(1)  Printed  copy  of  a  patent,  including  a  design  patent,  statutory  invenUon  registration,  or  defensive  pubhcation  docu- 
ment: 

(i)  Regular  service  

(ii)  Overnight  delivery  to  PTO  Box  or  overnight  facsimile  ••••■■••• ••• ••• 

(iii)  Expedited  service  for  copy  ordered  by  expedited  mail  or  facsimile  delivery  service  and  delivered  to  the  cus- 
tomer within  two  workdays - - • ' • • ■ 

(2)  Printed  copy  of  a  plant  patent  in  color • — •••••• — ••• ;— 

(3)  Color  copy  of  a  patent  (other  than  a  plant  patent)  or  statutory  invention  registration  containing  a  color  drawing  

(b)  Certified  and  uncertified  copies  of  Office  documents: 

(1)  Certified  or  uncertified  copy  of  patent  application  as  filed: 

(i)  Regular  service  • 

(ii)  Expedited  regular  service  ~ - • 

(2)  Certified  or  uncertified  copy  of  patent-related  file  wrapper  and  contents: 

(i)  File  wrapper  and  contents  of  400  or  fewer  pages  

(ii)  Additional  fee  for  each  additional  100  pages  or  portion  thereof ■■ • •■ 

(3)  Certified  or  uncertified  copy  of  Office  records,  per  document  except  as  otherwise  provided  in  this  section ».. 

(4)  For  assignment  records,  abstract  of  title  and  certification,  per  patent 


$3.00 
6.00 

25.00 
15.00 
25.00 


15.00 
30.00 

250.00 
25.00 
25.00 
25.00 


9.  Section  1.22  is  proposed  to  be 
amended  by  revising  paragraph  (b)  and 
adding  paragraph  (c)  to  read  as  follows: 

f  1 .22    Fm  payable  In  advance. 


(b)  All  fees  paid  to  the  Patent  and 
Trademark  Office  must  be  itemized  in 
each  individual  application,  patent, 
trademark  registration  file,  or  other 
proceeding  in  such  a  manner  that  it  is 
clear  for  which  piupose  the  fees  are 
paid.  The  Office  may  return  fees  that  are 


not  itemized  as  required  by  this 
paragraph.  The  provisions  of  §  1.5(a)  do 
not  apply  to  the  resubmission  of  fees 
returned  pursuant  to  this  paragraph. 

(c)(1)  A  fee  paid  by  an  authorization 
to  charge  such  fee  to  a  deposit  accoimt 
containing  sufficient  funds  to  cover  the 
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applicable  fee  amount  {§  1.25)  is 
considered  paid: 

(i)  On  the  date  the  paper  for  which  the 
fee  is  payable  is  received  in  the  Office 
(§  1.6),  if  the  paper  including  the 
deposit  account  charge  authorization 
was  filed  prior  to  or  concxurently  with 
such  paper; 

(ii)  On  the  date  the  paper  including 
the  deposit  account  charge 
authorization  is  received  in  the  Office 
(§  1.6),  if  the  paper  including  the 
deposit  account  charge  authorization  is 
filed  after  the  filing  of  the  paper  for 
which  the  fee  is  payable;  and 

iii)  On  the  date  of  the  agreement,  if 
the  deposit  accoimt  charge 
authorization  is  the  result  of  an 
agreement  between  the  applicant  and  an 
Office  employee  that  is  reduced  to  a 
writing. 

(2)  A  fee  paid  other  than  by  an 
authorization  to  charge  such  fee  to  a 
deposit  account  is  considered  paid  on 
the  date  the  applicable  fee  amount  is 
received  in  the  Office  (§1.6). 

(3)  The  applicable  fee  amount  is 
determined  by  the  fee  in  effect  on  the 
date  such  fee  is  paid  in  full. 

10.  Section  1.25  is  proposed  to  be 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 

§  1.25  Deposit  accounts. 

***** 

(b)  Filing,  issue,  appeal,  intemational- 
tjrpe  search  report,  international 
application  processing,  petition,  and 
post-issuance  fees  may  be  charged 
against  these  accounts  if  sufficient  funds 
are  on  deposit  to  cover  such  fees.  A 
general  authorization  to  charge  all  fees, 
or  only  certain  fees,  set  forth  in  §  1.16 
to  §  1.18  to  a  deposit  accoimt  containing 
sufficient  funds  may  be  filed  in  an 
individual  application,  either  for  the 
entire  pendency  of  the  application  or 
with  respect  to  a  particular  paper  filed. 
An  authorization  to  charge  fees  under 
§  1.16  in  an  application  submitted  under 
§  1.494,  or  §  1.495  will  be  treated  as  an 
authorization  to  charge  fees  under 
§  1.492.  An  authorization  to  charge  fees 
set  forth  in  §  1.18  to  a  deposit  accoimt 
is  subject  to  the  provisions  of  §  1.311(b). 
An  authorization  to  charge  to  a  deposit 
account  the  fee  for  a  request  for 
reexamination  pursuant  to  §  1.510  and 
any  other  fees  required  in  a 
reexamination  proceeding  in  a  patent 
may  also  be  filed  with  the  request  for 
reexamination.  An  authorization  to 
charge  a  fee  to  a  deposit  account  will 
not  be  considered  payment  of  the  fee  on 
the  date  the  authorization  to  charge  the 
fee  is  effective  as  to  the  particular  fee  to 
be  charged  unless  sufficient  funds  are 
present  in  the  account  to  cover  the  fee. 


11.  Section  1.26  is  proposed  to  be 
amended  by  revising  paragraph  (a)  and 
adding  paragraph  (b)  to  read  as  follows: 

fit .26    Refunds. 

(a)  The  Commissioner  may  refund  a 
fee  paid  by  mistake  or  in  excess  of  that 
required.  A  change  of  purpose  after  the 
pa}nment  of  a  fee,  as  when  a  party 
desires  to  withdraw  a  patent  or 
trademark  filing  for  which  the  fee  was 
paid,  including  an  application,  an 
appeal,  or  a  request  for  an  oral  hearing, 
will  not  entitle  a  party  to  a  refund  of 
such  fee.  The  Office  will  not  refund 
amounts  of  twenty-five  dollars  or  less 
unless  a  refund  is  specifically  requested, 
and  will  not  notify  the  payor  of  such 
amounts.  If  a  party  paying  a  fee  or 
requesting  a  refund  does  not  instruct  the 
Office  that  refunds  are  to  be  credited  to 
a  deposit  account,  and  does  not  provide 
the  banking  information  necessary  for 
making  refunds  by  electronic  funds 
transfer,  the  Commissioner  may  either 
require  such  banking  information  or  use 
the  banking  information  on  the  payment 
instrument  to  make  a  refund. 

(b)  Any  request  for  refund  must  be 
filed  within  two  years  from  the  date  the 
fee  was  paid,  except  as  otherwise 
provided  in  this  paragraph  or  in 

§  1.28(a).  If  the  Office  charges  a  deposit 
account  by  an  amount  other  than  an 
amoimt  specifically  indicated  in  an 
authorization  (§  1.25(b)),  any  request  for 
refund  based  upon  such  charge  must  be 
filed  within  two  years  fi-om  the  date  of 
the  deposit  accoimt  statement  indicating 
such  charge,  and  include  a  copy  of  that 
deposit  account  statement.  The  time 
periods  set  forth  in  this  paragraph  are 
not  extendable. 
***** 

12.  Section  1.27  is  proposed  to  be 
revised  to  read  as  follows: 

S 1 .27    Establishing  status  as  small  entity 
to  permit  payment  of  small  entity  fees; 
when  a  determination  of  entitlement  to 
small  entity  status  and  notification  of  loss 
of  entitlement  to  sntall  entity  status  are 
required;  fraud  on  the  Office. 

(a)  Establishment  of  small  entity 
status  permits  payment  of  reduced  fees. 
A  small  entity,  as  defined  in  §  1.9(f), 
who  has  properly  asserted  entitlement 
to  small  entity  status  pursuant  to 
paragraph  (b)  of  this  section  will  be 
accorded  small  entity  status  by  the 
Office  in  the  particular  application  or 
patent  in  which  entitlement  to  small 
entity  status  was  asserted. 
Establishment  of  small  entity  status 
allows  the  payment  of  certain  reduced 
patent  fees  pursuant  to  35  U.S.C.  41(h). 

(b)  Assertion  of  small  entity  status. 
Any  party  (person,  small  business 
concern  or  nonprofit  organization)  who 


has  made  a  determination,  pursuant  to 
paragraph  (e)  of  this  section,  of 
entitlement  to  be  accorded  small  entity 
status  pursuant  to  §  1.9(f)  must,  in  order 
to  establish  small  entity  status  for  the 
purpose  of  pajring  small  entity  fees, 
make  an  assertion  of  entitlement  to 
small  entity  status,  pursuant  to 
paragraph  (b)(1)  or  (b)(3)  of  this  section, 
in  the  application  or  patent  in  which 
such  small  entinr  fees  are  to  be  paid. 

(1)  Assertion  By  writing.  SmaU  entity 
status  may  be  established  by  a  written 
assertion  of  entitlement  to  small  entity 
status.  A  written  assertion  must: 

(i)  Be  clearly  identifiable: 

(ii)  Be  signed;  and 

(iii)  Convey  the  concept  of 
entitlement  to  small  entity  status,  such 
as  by  stating  that  appUcant  is  a  small 
entity,  or  that  small  entity  status  is 
entitled  to  be  asserted  for  the 
application  or  patent.  While  no  specific 
words  or  wording  are  required  to  assert 
small  entity  status,  the  intent  to  assert 
small  entity  status  must  be  clearly 
indicated  in  order  to  comply  with  the 
assertion  requirement. 

(2)  Parties  who  can  sign  the  written 
assertion.  The  written  assertion  can  be 
signed  by: 

(i)  One  of  the  parties  identified  in 
§  1.33(b)  (e.g.,  an  attorney  or  agent 
registered  vdth  the  Office),  §  3.73(b)  of 
this  chapter  notwithstandiing; 

(ii)  At  least  one  of  the  inventors, 
§  1.33(b)(4)  notwithstanding;  or 

(iii)  An  assignee  of  an  undivided  part 
interest,  §§  1.33(b)(3)  and  3.73(b)  of  this 
chapter  notwithstanding. 

(3)  Assertion  by  payment  of  the  small 
entity  basic  filing  or  national  fee.  The 
payment,  by  any  party,  of  the  exact 
amount  of  one  of  the  small  entity  basic 
filing  fees  set  forth  in  §  1.16(a),  (f),  (g). 
(h),  or  (k),  or  one  of  the  small  entity 
national  fees  set  forth  in  §  1.492(a)(1), 
(a)(2),  (a)(3),  (a)(4),  or  (a)(5).  wiU  be 
treated  as  a  written  assertion  of 
entitlement  to  small  entity  status  even  if 
the  type  of  basic  filing  or  national  fee  is 
inadvertently  selected  in  error. 

(i)  If  the  Office  accords  small  entity 
status  based  on  payment  of  a  small 
entity  fee  that  is  not  applicable  to  that 
application,  any  balance  of  the  small 
entity  fee  that  is  applicable  to  that 
application  will  be  due. 

Ui)  The  payment  of  any  small  entity 
fee  other  than  those  set  forth  in 
paragraph  (b)(3)  (whether  in  the  exact 
fee  amount  or  not)  of  this  section  will 
not  be  treated  as  a  written  assertion  of 
entitiement  to  small  entity  status  and 
will  not  be  sufficient  to  establish  small 
entity  status  in  an  application  or  a 
patent. 

(4)  Assertion  required  in  related, 
continuing,  and  reissue  applications. 
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Status  as  a  small  entity  must  be 
specifically  established  by  an  assertion 
in  each  related,  continuing  and  reissue 
application  in  which  status  is 
appropriate  and  desired.  Status  as  a 
small  entity  in  one  application  or  patent 
does  not  affect  the  status  of  any  other 
application  or  patent,  regardless  of  the 
relationship  of  the  applications  or 
patents.  The  refiling  of  an  application 
under  §  1.53  as  a  continuation, 
divisional,  or  continuation-in-part 
application  (including  a  continued 
prosecution  application  under 
§  1.53(d)],  or  the  filing  of  a  reissue 
application,  requires  a  new  assertion  as 
to  continued  entitlement  to  small  entity 
status  for  the  continuing  or  reissue 
application. 

(c)  When  small  entity  fees  can  be 
paid.  Any  fee,  other  than  the  small 
entity  basic  filing  fees  and  the  small 
entity  national  fees  of  paragraph  (b)(3) 
of  this  section,  can  be  paid  in  the  small 
entity  amount  only  if  it  is  submitted 
with,  or  subsequent  to,  the  submission 
of  a  written  assertion  of  entitlement  to 
small  entity  status,  except  when  refunds 
are  permitted  by  §  1.28(a). 

(d)  Only  one  assertion  required.  (1) 
An  assertion  of  small  entity  status  need 
only  be  filed  once  in  an  application  or 
patent.  Small  entity  status,  once 
established,  remains  in  effect  until 
changed  pursuant  to  §  1.28(b)  of  this 
part.  Where  an  assignment  of  rights  or 
an  obligation  to  assign  rights  to  other 
parties  who  are  small  entities  occurs 
subsequent  to  an  assertion  of  small 
entity  status,  a  second  assertion  is  not 
required. 

(2)  Once  sinall  entity  status  is 
withdrawn  pursuant  to  paragraph  (f)(2) 
of  this  section,  a  new  written  assertion 
is  required  to  again  obtain  small  entity 
status. 

(e)  Assertion  requires  a  determination 
of  entitlement  to  pay  small  entity  fees, 
^riot  to  submitting  an  assertion  of 
entitlement  to  small  entity  status  in  an 
application,  including  a  related, 
continuing,  or  reissue  application,  a 
determination  of  such  entitlement 
should  be  made  pursuant  to  the 
requirements  of  §  1.9(f).  It  should  be 
determined  that  all  parties  holding 
rights  in  the  invention  qualify  for  small 
entity  status.  The  Office  will  generally 
not  question  any  assertion  of  small 
entity  status  that  is  made  in  accordance 
with  the  requirements  of  this  section, 
but  note  paragraph  (g)  of  this  section. 

(f)(1)  New  determination  of 
entitlement  to  small  entity  status  is 
needed  when  issue  and  maintenance 
fees  are  due.  Once  status  as  a  small 
entity  has  been  established  in  an 
application  or  patent,  fees  as  a  small 
entity  may  thereafter  be  paid  in  that 


application  or  patent  without  regard  to 
a  change  in  status  xmtil  the  issue  fee  is 
due  or  any  maintenance  fee  is  due. 

(2)  Notification  of  loss  of  entitlement 
to  small  entity  status  is  required  when 
issue  and  maintenance  fees  are  due. 
Notification  of  a  loss  of  entitlement  to 
small  entity  status  must  be  filed  in  the 
application  or  patent  prior  to  paying,  or 
at  the  time  of  paying,  the  earliest  of  the 
issue  fee  or  any  maintenance  fee  due 
after  the  date  on  which  status  as  a  small 
entity  as  defined  in  §  1.9(f)  is  no  longer 
appropriate.  The  notification  that  small 
entity  status  is  no  longer  appropriate 
must  be  signed  by  a  party  identified  in 
§  1.33(b).  Payment  of  a  fee  in  other  than 
the  small  entity  amount  is  not  sufficient 
notification  that  small  entity  status  is  no 
longer  appropriate. 

(g)  Fraud  attempted  or  practiced  on 
the  Office.  (1)  Any  attempt  to 
fraudiilently  establish  status  as  a  small 
entity,  or  to  pay  fees  as  a  small  entity, 
shall  be  considered  as  a  fraud  practiced 
or  attempted  on  the  Office. 

(2)  Improperly,  and  with  intent  to 
deceive,  establishing  status  as  a  small 
entity,  or  paying  fees  as  a  small  entity, 
shall  be  considered  as  a  bmid  practiced 
or  attempted  on  the  Office. 

13.  Section  1.28  is  proposed  to  be 
revised  to  read  as  follows: 

§  1 .28  Refunds  whan  small  entity  status  is 
later  established;  ttow  errors  in  small  entity 
status  are  excused. 

(a)  Refunds  based  on  later 
establishment  of  small  entity  status:  A 
refund  pursuant  to  §  1.26  of  this  part, 
based  on  establishment  of  small  entity 
status,  of  a  portion  of  fees  timely  paid 
in  full  prior  to  establishing  status  as  a 
small  entity  may  only  be  obtained  if  an 
assertion  under  §  1.27(b)  and  a  request 
for  a  refund  of  the  excess  amount  are 
filed  within  three  months  of  the  date  of 
the  timely  payment  of  the  full  fee.  The 
three-month  time  period  is  not 
extendable  under  §  1.136.  Status  as  a 
small  entity  is  waived  for  any  fee  by  the 
failiire  to  establish  the  status  prior  to 
paying,  at  the  time  of  paying,  or  within 
three  months  of  the  date  of  payment  of, 
the  full  fee. 

(b)  Date  of  payment.  (1)  The  three- 
month  period  for  requesting  a  refund, 
pursuant  to  paragraph  (a)  of  this  section, 
starts  on  the  date  that  a  full  fee  has  been 
paid  as  defined  in  §  1.22(c); 

(2)  The  date  when  a  deficiency 
payment  is  paid  in  full  determines  the 
amount  of  deficiency  that  is  due, 
pursuant  to  paragraph  (c)  of  this  section, 
and  is  defined  in  §  1.22(c). 

(c)  How  errors  in  small  entity  status 
are  excused.  If  status  as  a  small  entity 
is  established  in  good  faith,  and  fees  as 
a  small  entity  are  paid  in  good  faith,  in 


any  application  or  patent,  and  it  is  later 
discovered  that  such  status  as  a  small 
entity  was  established  in  error,  or  that 
through  error  the  Office  was  not  notified 
of  a  loss  of  entitlement  to  small  entity 
status  as  required  by  §  1.27(f)(2),  the 
error  will  be  excused  upon:  compliance 
with  the  separate  submission  and 
itemization  requirements  of  paragraphs 
(c)(1)  and  (c)(2)  of  this  section,  and  the 
deficiency  payment  requirement  of 
paragraph  (c)(2)  of  this  section: 

(1)  Separate  submission  required  for 
each  application  or  patent.  Any  paper 
submitted  under  this  paragraph  must  be 
limited  to  the  deficiency  payment  (all 
fees  paid  in  error),  required  by 
paragraph  (c)(2)  of  this  section,  for  one 
application  or  one  patent.  Where  more 
than  one  application  or  patent  is 
involved,  separate  submissions  of 
deficiency  payments  [e.g.,  checks)  and 
itemizations  are  required  for  each 
application  or  patent.  See  §  1.4(b). 

(2)  Payment  of  deficiency  owed.  The 
deficiency  owed,  resulting  from  the 
previous  erroneous  payment  of  small 
entity  fees,  must  be  paid. 

(i)  Calculation  of  the  deficiency  owed. 
The  deficiency  owed  for  each  previous 
fee  erroneously  paid  as  a  small  entity  is 
the  difference  between  the  current  fee 
amount  (for  other  than  a  small  entity)  on 
the  date  the  deficiency  is  paid  in  full 
and  the  amount  of  the  previous 
erroneous  (small  entity)  fee  payment. 
The  total  deficiency  payment  owed  is 
the  sum  of  the  individual  deficiency 
owed  amounts  for  each  fee  amount 
previously  erroneously  paid  as  a  small 
entity; 

(ii)  itemization  of  the  deficiency 
payment.  An  itemization  of  the  total 
deficiency  payment  is  required.  The 
itemization  must  include  the  following 
information: 

(A)  Each  particular  type  of  fee  that 
was  erroneously  paid  as  a  small  entity, 
(e.g.,  basic  statutory  filing  fee,  two- 
month  extension  of  time  fee)  along  with 
the  current  fee  amount  for  a  non-small 
entity; 

(B)  The  small  entity  fee  actually  paid, 
and  when.  This  will  permit  the  Office 
to  differentiate,  for  example,  between 
two  one-month  extension  of  time  fees 
erroneously  paid  as  a  small  entity  but 
on  different  dates; 

(C)  The  deficiency  owed  amount  (for 
each  fee  erroneously  paid);  and 

(D)  The  total  deficiency  pajrment 
owed,  which  is  the  sum  or  total  of  the 
individual  deficiency  owed  amoimts  set 
forth  in  paragraph  (c)(2)(ii)(C)  of  this 
section. 

(3)  Failure  to  comply  with 
requirements.  If  the  requirements  of 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section  are  not  complied  with,  such 
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failure  will  either:  be  treated  as  an 
authorization  for  the  Office  to  process 
the  deficiency  payment  and  charge  the 
processing  fee  set  forth  in  §  1.17(i),  or 
result  in  a  requirement  for  compliance 
within  a  one-month  non-extendable 
time  period  to  avoid  the  return  of  the  fee 
deficiency  paper,  at  the  option  of  the 
Office. 

(d)  Payment  of  deficiency  operates  as 
notification  of  loss  of  status.  Any 
payment  submitted  under  paragraph  (c) 
of  this  section  will  be  treated  under 
§  1.27(f)(2)  as  a  notification  of  a  loss  of 
entitlement  to  small  entity  status. 

14.  Section  1.33  is  proposed  to  be 
amended  by  revising  paragraphs  (a)  and 
(b)  to  read  as  follows: 

§  1 .33    Corrvspondence  respecting  patent 
applications,  reexamination  proceedings, 
and  other  proceedings. 

(a)  Correspondence  address  and 
daytime  telephone  number.  When  filing 
an  application,  a  correspondence 
address  must  be  set  forth  in  either  an 
application  data  sheet  (§  1.76),  or 
elsewhere  in  a  clearly  identifiable 
maimer  in  any  paper  submitted  with  an 
application  filing.  If  no  correspondence 
address  is  specified,  the  Office  may  treat 
the  mailing  address  of  the  first  named 
inventor  (if  provided,  see  §  1.76(b)(1) 
and  §  1.63(c)(2))  as  the  correspondence 
address.  The  Office  vdll  direct  all 
notices,  official  letters,  and  other 
communications  relating  to  the 
application  to  the  correspondence 
address.  The  Office  will  not  engage  in 
double  correspondence  with  an 
applicant  and  an  attorney  or  agent,  or 
with  more  than  one  attorney  or  agent 
except  as  deemed  necessary  by  the 
Commissioner.  If  more  than  one 
correspondence  address  is  specified,  the 
Office  will  establish  one  as  the 
correspondence  address.  For  the  party 
to  whom  correspondence  is  to  be 
addressed,  a  daytime  telephone  number 
should  be  supplied  in  a  clearly 
identifiable  manner  and  may  be 
changed  by  any  party  who  may  change 
the  correspondence  address.  The 
correspondence  address  may  be 
changed  as  follows: 

(1)  Prior  to  filing  of  a  §  1.63  oath  or 
declaration  by  any  of  the  inventors.  If  a 
§  1.63  oath  or  declaration  has  not  been 
filed  by  any  of  the  inventors,  the 
correspondence  address  may  be 
changed  by  the  party  who  filed  the 
apphcation.  If  the  application  was  filed 
by  a  registered  attorney  or  agent,  any 
other  registered  practitioner  named  in 
the  transmittal  papers  may  also  change 
the  correspondence  address.  Thus,  the 
inventor(s),  any  registered  practitioner 
named  in  the  transmittal  papers 
accompanying  the  original  application. 


or  a  party  that  will  be  the  assignee  who 
filed  the  application,  may  change  the 
correspondence  address  in  that 
application  under  this  paragraph. 

(2)  Where  a  §1.63  oath  or  declaration 
has  been  filed  by  any  of  the  inventors. 
If  a  §  1.63  oath  or  declaration  has  been 
filed,  or  is  filed  conciurent  with  the 
filing  of  an  application,  by  any  of  the 
inventors,  the  correspondence  address 
may  be  changed  by  the  parties  set  forth 
in  paragraph  (b)  of  this  section,  except 
for  (b)(2). 

(b)  Amendments  and  other  papers: 
Amendments  and  other  papers  filed  in 
the  application  must  be  signed  by: 

(1)  An  attorney  or  agent  of  record 
appointed  in  compliance  with  §  1.34(b); 

(2)  A  registered  attorney  or  agent  not 
of  record  who  acts  in  a  representative 
capacity  under  the  provisions  of 
§  1.34(a): 

(3)  An  assignee  as  provided  for  under 
§  3.71(b)  of  this  chapter;  or 

(4)  All  of  the  applicants  {§  1.41(b))  for 
patent,  imless  there  is  an  assignee  of  the 
entire  interest  and  such  assignee  has 
taken  action  in  the  application  in 
accordance  with  §  3.71  of  this  chapter. 
***** 

15.  Section  1.41  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§  1 .41    Applicant  for  patent 

(a)  A  patent  is  applied  for  in  the  name 
or  names  of  the  actual  inventor  or 
inventors. 

(1)  The  inventorship  of  a 
nonprovisional  application  is  that 
inventorship  set  forth  in  the  oath  or 
declaration  as  prescribed  by  §  1.63, 
except  as  provided  for  in  §  1.53(d)(4) 
and  §  1.63(d).  If  an  oath  or  declaration 
as  prescribed  by  §  1.63  is  not  filed 
during  the  pendency  of  a 
nonprovisional  application,  the 
inventorship  is  that  inventorship  set 
forth  in  the  application  papers  filed 
pursuant  to  §  1.53(b),  unless  applicant 
files  a  paper  including  the  processing 
fee  set  forth  in  §  1.17(i)  and  supplying 
or  changing  the  name  or  names  of  the 
inventor  or  inventors. 

(2)  The  inventorship  of  a  provisional 
application  is  that  inventorship  set  forth 
in  the  cover  sheet  as  prescribed  by 
§  1.51(c)(1).  If  a  cover  sheet  as 
prescribed  by  §  1.51(c)(1)  is  not  filed 
during  the  pendency  of  a  provisional 
application,  the  inventorship  is  that 
inventorship  set  forth  in  the  application 
papers  filed  pursuant  to  §  1.53(c),  imless 
applicant  files  a  paper  including  the 
processing  fee  set  forth  in  §  1.1 7(q)  and 
suppljring  or  changing  the  name  or 
names  of  the  inventor  or  inventors. 

(3)  In  a  nonprovisional  application 
filed  without  an  oath  or  declaration  as 


prescribed  by  §  1.63  or  a  provisional 
application  filed  without  a  cover  sheet 
as  prescribed  by  §  1.51(c)(1).  the  name, 
residence,  and  citizenship  of  each 
person  believed  to  be  an  actual  inventor 
should  be  provided  when  the 
application  papers  pursuant  to  §  1.53(b) 
or  (c)  are  filed. 

(4)  The  inventors  who  submitted  an 
application  under  §§  1.494  or  1.495  are 
the  inventors  in  the  international 
application  designating  the  United 
States. 


§  1 .44    [Removed  and  reserved] 

16.  Section  1.44  is  proposed  to  be 
removed  and  reserved. 

17.  Section  1.47  is  proposed  to  be 
revised  to  read  as  follows: 

§1.47    Rling  wtien  an  inventor  refuses  to 
sign  or  cannot  be  reactied. 

(a)  If  a  joint  inventor  refuses  to  join 

in  an  application  for  patent  or  cannot  be 
foiuid  or  reached  after  diligent  effort, 
the  application  may  be  made  by  the 
other  inventor  on  behalf  of  himself  or 
herself  and  the  nonsigning  inventor. 
The  oath  or  declaration  in  such  an 
application  must  be  accompanied  by  a 
petition  including  proof  of  the  pertinent 
facts,  the  fee  set  forth  in  §  1.17(h).  and 
the  last  known  address  of  the 
nonsigning  inventor.  The  nonsigning 
inventor  may  subsequently  join  in  the 
apphcation  on  filing  an  oath  or 
declaration  complying  with  §  1.63. 

(b)  Whenever  all  of  the  inventors 
refuse  to  execute  an  application  for 
patent,  or  cannot  be  foxind  or  reached 
after  diligent  effort,  a  person  to  whom 
an  inventor  has  assigned  or  agreed  in 
writing  to  assign  the  invention,-or  who 
otherwise  shows  sufficient  proprietary  ■ 
interest  in  the  matter  justifying  such 
action,  may  make  application  for  patent 
on  behalf  of  and  as  agent  for  all  the 
inventors.  The  oath  or  declaration  in 
such  an  application  must  be 
accompanied  by  a  petition  including 
proof  of  the  pertinent  facts,  a  showing 
that  such  action  is  necessary  to  preserve 
the  rights  of  the  parties  or  to  prevent 
irreparable  damage,  the  fee  set  forth  in 

§  1.17(h),  and  the  last  known  address  of 
all  of  the  inventors.  An  inventor  may 
subsequently  join  in  the  application  on 
filing  an  oath  or  declaration  complying 
with  §1.63. 

(c)  The  Office  will  send  notice  of  the 
filing  of  the  apphcation  to  all  inventors 
who  have  not  joined  in  the  apphcation 
at  the  address{es)  provided  in  the 
petition  under  this  section,  and  pubUsh 
notice  of  the  filing  of  the  application  in 
the  Official  Gazette.  The  Office  may 
dispense  with  this  notice  provision  in  a 
continuation  or  divisional  application. 
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if  notice  regarding  the  filing  of  the  prior 
application  was  given  to  the  nonsigning 
inventors). 

18.  Section  1.48  is  proposed  to  be 
revised  to  read  as  follows: 

11.48    Correction  of  invantorship  in  a 
patant  application,  other  than  a  reiaaue 
application,  pursuant  to  35  U.S.C.  116. 

(a)  Nonprovisional  application  after 
oath/declaration  filed.  If  the  inventive 
entity  is  set  forth  in  error  in  an  executed 
§  1.63  oath  or  declaration  in  a 
nonprovisional  application,  and  such 
error  arose  without  any  deceptive 
intention  on  the  part  of  the  person 
named  as  an  inventor  in  error  or  on  the 
part  of  the  person  who  through  error 
was  not  named  as  an  inventor,  the 
inventorship  of  the  nonprovisional 
application  may  be  amended  to  name 
only  the  actiial  inventor  or  inventors.  If 
the  nonprovisional  application  is 
involved  in  an  interference,  the 
amendment  must  comply  with  the 
requirements  of  this  section  and  must  be 
accompanied  by  a  motion  imder  §  1.634. 
Amendment  of  the  inventorship 
requires: 

(1)  A  request  to  correct  the 
inventorship  that  sets  forth  the  desired 
inventorship  change; 

(2)  A  statement  from  each  person 
being  added  as  an  inventor  and  from 
each  person  being  deleted  as  an 
inventor  that  the  error  in  inventorship 
occurred  without  deceptive  intention  on 
his  or  her  part; 

(3)  An  oath  or  declaration  by  the 
actual  inventor  or  inventors  as  required 
by  §  1.63  or  as  permitted  by  §§  1.42, 1.43 
or  1.47; 

(4)  The  processing  fee  set  forth  in 
§1.17(i);and 

(5)  IJF  an  assignment  has  been  executed 
by  any  of  the  original  named  inventors, 
the  written  consent  of  the  assignee  (see 

§  3.73(b)  of  this  chapter). 

(b)  Nonprovisional  application— fewer 
inventors  due  to  amendment  or 
cancellation  of  claims.  If  the  correct 
inventors  are  named  in  a  nonprovisional 
application,  and  the  prosecution  of  the 
nonprovisional  application  results  in 
the  amendment  or  cancellation  of 
claims  so  that  fewer  than  aU  of  the 
currently  named  inventors  are  the  actual 
inventors  of  the  invention  being  claimed 
in  the  nonprovisional  application,  an 
amendment  must  be  filed  requesting 
deletion  of  the  name  or  names  of  the 
person  or  persons  who  are  not  inventors 
of  the  invention  being  claimed.  If  the 
application  is  involved  in  an 
interference,  the  amendment  must 
comply  with  the  requirements  of  this 
section  and  must  be  accompanied  by  a 
motion  imder  §  1.634.  Amendment  of 
the  inventorship  requires: 


(1)  A  request,  signed  by  a  party  set 
forth  in  §  1.33(b),  to  correct  the 
inventorship  that  identifies  the  named 
inventor  or  inventors  being  deleted  and 
acknowledges  that  the  inventor's 
invention  is  no  longer  being  claimed  in 
the  nonprovisional  application;  and 

(2)  The  processing  fee  set  forth  in 
§1.17(i). 

(c)  Nonprovisional  application — 
inventors  added  for  claims  to  unclaimed 
subject  matter.  If  a  nonprovisional 
application  discloses  unclaimed  subject 
matter  by  an  inventor  or  inventors  not 
named  in  the  application,  the 
application  may  be  amended  to  add 
claims  to  the  subject  matter  and  name 
the  correct  inventors  for  the  application. 
If  the  application  is  involved  in  an 
interference,  the  amendment  must 
comply  with  the  requirements  of  this 
section  and  must  be  accompanied  by  a 
motion  under  §  1.634.  Amendment  of 
the  inventorship  requires: 

(1)  A  request  to  correct  the 
inventorship  that  sets  forth  the  desired 
inventorship  change; 

(2)  A  statement  from  each  person 
being  added  as  an  inventor  that  the 
addition  is  necessitated  by  amendment 
of  the  claims  and  that  the  inventorship 
error  occurred  without  deceptive 
intention  on  his  or  her  part; 

(3)  An  oath  or  declaration  by  the 
actual  inventors  as  required  by  §  1.63  or 
as  permitted  by  §§  1.42, 1.43  or  1.47; 

(4)  The  processing  fee  set  forth  in 
§1.17(i);and 

(5)  LF  an  assignment  has  been  executed 
by  any  of  the  original  named  inventors, 
the  written  consent  of  the  assignee  (see 

§  3.73(b)  of  this  chapter). 

(d)  Provisional  application — adding 
omitted  inventors.  If  the  name  or  names 
of  an  inventor  or  inventors  were  omitted 
in  a  provisional  application  through 
error  without  any  deceptive  intention 
on  the  part  of  the  omitted  inventor  or 
inventors,  the  provisional  application 
may  be  amended  to  add  the  name  or 
names  of  the  omitted  inventor  or 
inventors.  Amendment  of  the 
inventorship  requires: 

(1)  A  request,  signed  by  a  party  set 
forth  in  §  1.33(b),  to  correct  the 
inventorship  that  identifies  the  inventor 
or  inventors  being  added  and  states  that 
the  inventorship  error  occurred  without 
deceptive  intention  on  the  part  of  the 
omitted  inventor  or  inventors;  and 

(2)  The  processing  fee  set  forth  in 
§1.17(q). 

(e)  Provisional  application — deleting 
the  name  or  names  of  the  inventor  or 
inventors.  If  a  person  or  persons  were 
named  as  an  inventor  or  inventors  in  a 
provisional  application  through  error 
without  any  deceptive  intention  on  the 
part  of  such  person  or  persons,  an 


amendment  may  be  filed  in  the 
provisional  application  deleting  the 
name  or  names  of  the  person  or  persons 
who  were  erroneously  named. 
Amendment  of  the  inventorship 
requires: 

(1)  A  request  to  correct  the 
inventorship  that  sets  forth  the  desired 
inventorship  change; 

(2)  A  statement  by  the  person  or 
persons  whose  name  or  names  are  being 
deleted  that  the  inventorship  error 
occurred  without  deceptive  intention  on 
the  part  of  such  person  or  persons; 

(3)  The  processing  fee  set  forth  in 
§1.17(q);and 

(4)  If  an  assignment  has  been  executed 
by  any  of  the  original  named  inventors, 
the  written  consent  of  the  assignee  (see 
§  3.73(b)  of  this  chapter). 

(f)(1)  Nonprovisional  application — 
filing  executed  oath/declaration  corrects 
inventorship.  If  the  correct  inventor  or 
inventors  are  not  named  on  filing  a 
nonprovisional  application  under 
§  1.53(b)  without  an  executed  oath  or 
declaration  imder  §  1.63  by  any  of  the 
inventors,  the  first  submission  of  an 
executed  oath  or  declaration  under 
§  1.63  by  any  of  the  inventors  during  the 
pendency  of  the  application  will  act  to 
correct  the  earlier  identification  of 
inventorship.  See  §  1.497(d)  for 
submission  of  an  executed  oath  or 
declaration  to  enter  the  national  stage 
under  35  U.S.C.  371  and  §  1.494  or 
§  1.495  naming  an  inventive  entity 
different  from  the  inventive  entity  set 
forth  in  the  international  stage. 

(2)  Provisional  application — filing 
cover  sheet  corrects  inventorship.  If  the 
correct  inventor  or  inventors  are  not 
named  on  filing  a  provisional 
application  without  a  cover  sheet  imder 
§  1.51(cKl).  the  later  submission  of  a 
cover  sheet  under  §  1.51(c)(1)  during  the 
pendency  of  the  application  will  act  to 
correct  the  earlier  identification  of 
inventorship. 

(g)  Additional  information  may  be 
required.  The  Office  may  require  such 
other  information  as  may  be  deemed 
appropriate  under  the  particular 
circumstances  surrounding  the 
correction  of  inventorship. 

(h)  Reissue  applications  not  covered. 
The  provisions  of  this  section  do  not 
apply  to  reissue  applications.  See 
§§  1.171  and  1.175  for  correction  of 
inventorship  in  a  patent  via  a  reissue 
application. 

(i)  Correction  of  inventorship  in 
patent  or  interference.  See  §  1.324  for 
correction  of  inventorship  in  a  patent,  . 
and  §  1.634  for  correction  of 
inventorship  in  an  interference. 

19.  Section  1.51  is  proposed  to  be 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 


Federal  Register / Vol.  64,  No.  191 /Monday,  October  4,  1999 /Proposed  Rules 


f  1 .51    Genaral  requisitM  of  an  application. 

***** 

(b)  A  complete  application  filed  under 
§  1.53(b)  or  §  1.53(d)  comprises: 

(1)  A  specification  as  prescribed  by  35 
U.S.C.  112,  including  a  claim  or  claims, 
see  §§1.71  to  1.77; 

(2)  An  oath  or  declaration,  see  §§  1.63 
and  1.68; 

(3)  Drawings,  when  necessary,  see 
§§1.81  to  1.85;  and 

(4)  The  prescribed  filing  fee,  see 
§1.16. 
*        *        »        •        • 

20.  Section  1.52  is  proposed  to  be 
revised  to  read  as  follows: 

1 1 .52    Language,  paper,  writing,  margins. 

(a)  Papers  which  are  to  become  a  part 
of  the  permanent  Patent  and  Trademark 
Office  records  in  the  file  of  a  patent 
application.  (1)  All  papers,  o&er  than 
drawings,  which  are  to  become  a  part  of 
the  permanent  Patent  and  Trademark 
Office  records  in  the  file  of  a  patent 
application  must  be  on  sheets  of  paper 
that  are: 

(i)  Flexible,  strong,  smooth,  non- 
shiny,  durable,  and  white; 

(ii)  Either  21.0  cm  by  29.7  cm  (DIN 
size  A4)  or  21.6  cm  by  27.9  cm  (8  V2  by 
11  inches),  with  each  sheet  including  a 
top  margin  of  at  least  2.0  cm  (%  inch), 
a  left  side  margin  of  at  least  2.5  cm  (1 
inch),  a  right  side  margin  of  at  least  2.0 
cm  [Va  inch),  and  a  bottom  margin  of  at 
least  2.0  cm  [^A  inch); 

(iii)  Written  on  only  one  side  in 
portrait  orientation; 

(iv)  Plainly  and  legibly  written  either 
by  a  typewriter  or  machine  printer  in 
permanent  dark  ink  or  its  equivalent; 
and 

(v)  Presented  in  a  form  having 
sufficient  clarity  and  contrast  between 
the  paper  and  the  writing  thereon  to 
permit  the  direct  reproduction  of  readily 
legible  copies  in  any  number  by  use  of 
photographic,  electrostatic,  photo-offset, 
and  microfilming  processes  and 
electronic  capture  by  use  of  digital 
imaging  and  optical  character 
recognition. 

(2)  All  papers  which  are  to  become  a 
part  of  the  permanent  records  of  the 
Patent  and  Trademark  Office  should 
have  no  holes  in  the  sheets  as 
submitted. 

(3)  The  provisions  of  this  paragraph 
and  paragraph  (b)  of  this  section  do  not 
apply  to  the  pre-printed  information  on 
forms  provided  by  the  Office. 

(4)  See  §  1.58  for  chemical  and 
mathematical  formulae  and  tables,  and 
§  1.84  for  drawings. 

(5)  If  papers  are  submitted  as  part  of 
the  permanent  record,  other  than  the 
drawings,  that  do  not  comply  with 
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paragraph  (a)(1)  of  this  section  the 
Office  may  at  its  option: 

(i)  Convert  the  papers  submitted  by 
applicant  into  papers  that  do  comply 
with  paragraph  (a)(1)  of  this  section  and 
charge  the  applicant  the  costs  incurred 
by  the  Office  in  doing  so  (§  1.21(j));  or 

(ii)  Require  that  the  applicant  provide 
substitute  papers  that  comply  with 
paragraph  (a)(1)  of  this  section  within  a 
set  time  period. 

(b)  The  application  (specification, 
including  Uie  claims,  dramngs,  and 
oath  or  declaration)  and  any 
amendments  or  corrections  to  the 
application.  (1)  The  application  and  any 
amendments  or  corrections  to  the 
application  (including  any  translation 
submitted  pursuant  to  paragraph  (d)  of 
this  section),  except  as  provided  for  in 
§  1.69  and  paragraph  (d)  of  this  section, 
must: 

(i)  Comply  with  the  requirements  of 
paragraph  (a)  of  this  section;  and 

(ii)  Be  in  the  English  language  or  be 
accompanied  by  a  translation  of  any 
corrections  or  amendments  into  the 
English  language  together  with  a 
statement  that  the  translation  is 
accurate. 

(2)  The  specification  (including  the 
abstract  and  claims),  and  any 
amendments  to  the  specification,  must 
have: 

(i)  Lines  that  are  1  Vz  or  double 
spaced; 

(ii)  Text  written  in  a  block  (nonscript) 
type  font  or  lettering  style  having  capital 
letters  which  are  at  least  0.21  cm  (0.08 
inch)  high;  and 

(iii)  No  more  than  a  single  coliunn  of 
text. 

(3)  The  claim  or  claims  must 
commence  on  a  separate  sheet 
(§  1.75(h)). 

(4)  The  abstract  must  commence  on  a 
separate  sheet  (§  1.72(b)). 

(5)  The  pages  of  the  specification 
including  claims  and  abstract  must  be 
numbered  consecutively,  starting  with 
1,  the  numbers  being  centrally  located 
above  or  preferably,  below,  the  text. 

(6)  Paragraphs  in  the  specification, 
other  than  in  the  claims  or  abstract, 
should  be  individually  and 
consecutively  numbered  using  Arabic 
numerals,  so  as  to  unambiguously 
identify  each  paragraph.  "I^e  number 
should  consist  of  at  least  four  niunerals 
contained  in  square  brackets,  including 
leading  zeros  (e.g.,  [0001)).  The  numbers 
and  enclosing  brackets  should  appear  to 
the  right  of  the  left  margin  as  the  first 
item  in  each  paragraph,  before  the  first 
word  of  the  paragraph,  and  should  be 
highlighted  in  bold.  A  gap,  equivalent  to 
approximately  four  spaces,  should 
follow  the  number.  Nontext  elements 
(e.g.,  tables,  mathematical  or  chemical 


formulas,  chemical  structures,  and 
sequence  data)  are  considered  part  of 
the  numbered  paragraph  around  or 
above  the  elements,  and  should  not  be 
independently  niunbered.  Even  if  a 
nontext  element  extends  to  the  left 
margin,  it  should  not  be  numbered  as  a 
separate  and  independent  paragraph.  A 
list  is  also  treated  as  part  of  the 
paragraph  around  or  above  the  list,  and 
should  not  be  independently  numbered. 
Paragraph  or  section  headers  (titles), 
wheSier  abutting  the  left  margin  or 
centered  on  the  page,  are  not  considered 
paragraphs  and  should  not  be 
niunbered. 

(7)  If  papers  are  submitted  as  part  of 
the  application  that  do  not  comply  with 
paragraphs  (b)(1)  through  (b)(5)  of  this 
section,  the  Office  may  at  its  option: 

(i)  Convert  the  papers  submitted  by 
applicant  into  papers  that  do  comply 
with  paragraphs  Cb){l)  through  (b)(5)  of 
this  section  and  charge  the  applicant  the 
costs  incurred  by  the  Office  in  doing  so 
(§1.21(j));or 

(ii)  Require  that  the  applicant  provide 
substitute  papers  that  comply  with 
paragraphs  (b)(1)  through  ft)){5)  of  this 
section  within  a  set  time  period. 

(c)(1)  Any  interlineation,  erasure, 
cancellation  or  other  alteration  of  the 
application  papers  filed  must  be  made 
before  the  signing  of  any  accompanying 
oath  or  declaration  pursuant  to  §  1.63 
referring  to  those  application  papers  and 
should  be  dated  and  initialed  or  signed 
by  the  applicant  on  the  same  sheet  of 
paper.  Application  papers  containing 
alterations  made  after  the  signing  of  an 
oath  or  declaration  referring  to  those 
application  papers  must  be  supported 
by  a  supplemental  oath  or  declaration 
imder  §  1.67.  In  either  situation,  a 
substitute  specification  (§  1.125)  is 
required  if  the  application  papers  do  not 
comply  with  paragraphs  (a)  and  (b)  of 
this  section. 

(2)  After  the  signing  of  the  oath  or 
declaration  referring  to  the  application 
papers,  amendments  may  only  be  made 
in  the  manner  provided  by  §  1.121. 

(3)  Notwithstanding  the  provisions  of 
this  paragraph,  if  an  oath  or  declaration 
is  a  copy  of  the  oath  or  declaration  from 
a  prior  application,  the  application  for 
which  such  copy  is  submitted  may 
contain  alterations  that  do  not  introduce 
matter  that  would  have  been  new  matter 
in  the  prior  application. 

(d)  A  nonprovisional  or  provisional 
application  may  be  filed  in  a  language 
other  than  English. 

(1)  Nonprovisional  application.  If  a 
nonprovisional  application  is  filed  in  a 
language  other  than  English,  an  EngUsh 
language  translation  of  the  non-English 
language  application,  a  statement  that 
the  translation  is  accurate,  and  the 
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processing  fee  set  forth  in  §  1.17(i)  are 
required.  If  these  items  are  not  filed 
with  the  application,  apphcant  will  be 
notified  and  given  a  period  of  time 
within  which  they  must  be  filed  in 
order  to  avoid  abandonment. 

(2)  Provisional  application:  If  a 
provisional  application  is  filed  in  a 
language  other  than  English,  an  English 
language  translation  of  the  non-English 
language  provisional  application  will 
not  be  required  in  the  provisional 
application.  If  a  nonprovisional 
application  claims  the  benefit  of  such 
provisional  application,  however,  an 
English  language  translation  of  the  non- 
English  language  provisional 
application  and  a  statement  that  the 
translation  is  accurate  must  be  supplied 
if  the  nonprovisional  application  is 
involved  in  an  interference  {§  1.630),  or 
when  specifically  required  by  the 
examiner. 

21.  Section  1.53  is  proposed  to  be 
amended  by  revising  paragraphs  (c)(1), 
(c)(2),  (d)(4),  (e)(2),  (f)  and  (g)  and 
adding  paragraph  (d)(10)  to  read  as 
follows: 

S 1 .53    Application  number,  filing  date,  and 
complation  of  application. 

***** 

(c)*  *  * 

(1)  A  provisional  application  must 
also  include  the  cover  sheet  required  by 
§  1.51(c)(1),  which  may  be  an 
application  data  sheet  (§  1.76),  or  a 
cover  letter  identifying  the  application 
as  a  provisional  application.  Otherwise, 
the  application  will  be  treated  as  an 
application  filed  under  paragraph  (b)  of 
this  section. 

(2)  An  application  for  patent  filed 
under  paragraph  (b)  of  this  section  may 
be  converted  to  a  provisional 
application  and  be  accorded  the  original 
filing  date  of  the  application  filed  imder 
paragraph  (b)  of  this  section.  The  grant 
of  such  a  request  for  conversion  will  not 
entitle  applicant  to  a  refund  of  the  fees 
which  were  properly  paid  in  the 
application  filed  under  paragraph  (b)  of 
this  section.  Such  a  request  for 
conversion  must  be  accompanied  by  the 
processing  fee  set  forth  in  §  1.1 7(q)  and 
be  filed  prior  to  the  earliest  of: 

(i)  Abandonment  of  the  application 
filed  imder  paragraph  (b)  of  this  section; 

(ii)  Payment  of  the  issue  fee  on  the 
application  filed  imder  paragraph  (b)  of 
this  section; 

(iii)  Expiration  of  twelve  months  after 
the  filing  date  of  the  application  filed 
under  paragraph  (b)  of  this  section;  or 

(iv)  The  filing  of  a  request  for  a 
statutory  invention  registration  under 
§  1.293  in  the  application  filed  under 
paragraph  (b)  of  this  section. 


(d)*  '  * 

(4)  An  application  filed  under  this 
paragraph  may  be  filed  by  fewer  than  all 
the  inventors  named  in  the  prior 
application,  provided  that  the  request 
for  an  application  under  this  paragraph 
when  filed  is  accompanied  by  a 
statement  requesting  deletion  of  the 
name  or  names  of  the  person  or  persons 
who  are  not  inventors  of  the  invention 
being  claimed  in  the  new  application. 
No  person  may  be  named  as  an  inventor 
in  an  application  filed  under  this 
paragraph  who  was  not  named  as  an 
inventor  in  the  prior  application  on  the 
date  the  application  imder  this 
paragraph  was  filed,  except  by  way  of 
correction  of  inventorship  under  §  1.48. 
***** 

(10)  See  §  1.103(b)  for  requesting  a 
limited  suspension  of  action  in  an 
application  filed  under  this  paragraph. 

(e)*  *  * 

(2)  Any  request  for  review  of  a 
notification  pursuant  to  paragraph  (e)(1) 
of  this  section,  or  a  notification  that  the 
original  application  papers  lack  a 
portion  of  Uie  specification  or 
drawing(s),  must  be  by  way  of  a  petition 
pursuant  to  this  paragraph  accompanied 
by  the  fee  set  forth  in  §  1.17(h).  In  the 
absence  of  a  timely  (§  1.181(f))  petition 
pursuant  to  this  paragraph,  the  filing 
date  of  an  application  in  which  the 
applicant  was  notified  of  a  filing  error 
pursuant  to  paragraph  (e)(1)  of  this 
section  will  be  the  date  the  filing  error 
is  corrected. 
***** 

(f)  Completion  of  application 
subsequent  to  filing — Nonprovisional 
(including  continued  prosecution  and 
reissue)  application.  (1)  If  an 
application  which  has  been  accorded  a 
filing  date  pursuant  to  paragraph  (b)  or 
(d)  of  this  section  does  not  include  the 
basic  filing  fee,  or  if  an  application 
which  has  been  accorded  a  filing  date 
pursuant  to  paragraph  (b)  of  this  section 
does  not  include  an  oath  or  declaration 
by  the  applicant  pursuant  to  §§  1.63, 
1.162  or  1.175,  and  applicant  has 
provided  a  correspondence  address 
(§  1.33(a)),  applicant  will  be  notified 
and  given  a  period  of  time  within  which 
to  pay  the  filing  fee,  file  an  oath  or 
declaration  in  an  application  under 
paragraph  (b)  of  this  section,  and  pay 
the  surcharge  required  by  §  1.16(e)  to 
avoid  abandonment. 

(2)  If  an  application  which  has  been 
accorded  a  filing  date  pursuant  to 
paragraph  (b)  of  this  section  does  not 
include  the  basic  filing  fee  or  an  oath  or 
declaration  by  the  applicant  pursuant  to 
§§  1.63, 1.162  or  1.175,  and  applicant 
has  not  provided  a  correspondence 
address  (§  1.33(a)),  applicant  has  two 


months  firom  the  filing  date  of  the 
application  within  which  to  pay  the 
basic  filing  fee,  file  an  oath  or 
declaration,  and  pay  the  surcharge 
required  by  §  1.16(e)  to  avoid 
abandonment. 

(3)  This  paragraph  applies  to 
continuation  or  divisional  applications 
under  paragraphs  (b)  or  (d)  of  this 
section  and  to  continuation-in-part 
applications  under  paragraph  (b)  of  this 
section. 

(4)  See  §  1.63(d)  concerning  the 
submission  of  a  copy  of  the  oath  or 
declaration  from  the  prior  application 
for  a  continuation  or  divisional 
application  under  paragraph  (b)  of  this 
section. 

(5)  If  applicant  does  not  pay  one  of 
the  basic  filing  fee  or  the  processing  and 
retention  fee  set  forth  in  §  1.21(1)  during 
the  pendency  of  the  application,  the 
Office  may  dispose  of  the  application. 

(g)  Completion  of  application 
subsequent  to  filing— provisional 
application.  (1)  If  a  provisional 
application  which  has  been  accorded  a 
filing  date  pursuant  to  paragraph  (c)  of 
this  section  does  not  include  the  cover 
sheet  required  by  §  1.51(c)(1)  or  the 
basic  filing  fee  (§  1.16(k)),  and  applicant 
has  provided  a  correspondence  address 
(§  1.33(a)),  applicant  will  be  notified 
and  given  a  period  of  time  within  which 
to  pay  the  basic  filing  fee,  file  a  cover 
sheet  (§  1.51(c)(1)),  and  pay  the 
surcharge  required  by  §  1.16(1)  to  avoid 
abandonment. 

(2)  If  a  provisional  application  which 
has  been  accorded  a  filing  date  pursuant 
to  paragraph  (c)  of  this  section  does  not 
include  the  cover  sheet  required  by 

§  1.51(c)(1)  or  the  basic  filing  fee 
(§  1.16(k)),  and  applicant  has  not 
provided  a  correspondence  address 
(§  1.33(a)),  applicant  has  two  months 
from  the  filing  date  of  the  application 
within  which  to  pay  the  basic  filing  fee, 
file  a  cover  sheet  (§  1.51(c)(1)),  and  pay 
the  surcharge  required  by  §  1.16(1)  to 
avoid  abandonment. 

(3)  If  applicant  does  not  pay  the  basic 
filing  fee  during  the  pendency  of  the 
application,  the  Office  may  dispose  of 
the  application. 
***** 

22.  Section  1.55  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§  1 .55    Claim  for  foreign  priorhy. 

(a)  An  applicant  in  a  nonprovisional 
application  may  claim  the  benefit  of  the 
filing  date  of  one  or  more  prior  foreign 
applications  under  the  conditions 
specified  in  35  U.S.C.  119(a)  through 
(d),  172,  and  365(b). 

(1)  The  claim  for  priority  must 
identify  the  foreign  application  for 


overcome  t 
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which  priority  is  claimed,  as  well  as  any 
foreign  application  for  the  same  subject 
having  a  filing  date  before  that  of  the 
application  for  which  priority  is 
claimed,  by  specifying  the  application 
number,  country  (or  intergovernmental 
organization),  day,  month,  and  year  of 
its  filing. 

(2)(i)  In  an  application  filed  under  35 
U.S.C.  111(a),  the  claim  for  priority  and 
the  certified  copy  of  the  foreign 
application  specified  in  35  U.S.C.  119(b) 
must  be  filed  before  the  patent  is 
granted. 

(ii)  In  an  application  that  entered  the 
national  stage  from  an  international 
application  after  compliance  with  35 
U.S.C.  371,  the  claim  for  priority  must 
be  made  within  the  time  limit  set  forth 
in  the  PCT  and  the  Regidations  under 
the  PCT.  If  the  certified  copy  of  the 
foreign  application  has  not  been  filed  in 
accordance  with  the  PCT  and  the 
Regulations  under  the  PCT,  it  must  be 
filed  before  the  patent  is  granted. 

(iii)  When  the  application  becomes 
involved  in  an  interference  (§  1.630), 
when  necessary  to  overcome  the  date  of 
a  reference  relied  upon  by  the  examiner, 
or  when  deemed  necessary  by  the 
examiner,  the  Office  may  require  that 
the  claim  for  priority  and  the  certified 
copy  of  the  foreign  application  be  filed 
earlier  than  provided  in  paragraph 
(a)(2)(i)  or  (a)(2)(ii)  of  this  section. 

(iv)  If  the  claim  for  priority  or  the 
certified  copy  of  the  foreign  application 
is  filed  after  the  date  the  issue  fee  is 
paid,  it  must  be  accompanied  by  the 
processing  fee  set  forth  in  §  1.1 7(i)  but 
the  patent  will  not  include  the  priority 
claim  imless  corrected  by  a  certificate  of 
correction  under  35  U.S.C.  255  and 
§1.323  of  this  part. 

(3)  An  English-language  translation  of 
a  non-English-language  foreign 
application  is  not  required  except  when 
the  appUcation  is  involved  in  an 
interference  (§  1.630),  when  necessary  to 
overcome  the  date  of  a  reference  relied 
upon  by  the  examiner,  or  when 
specifically  required  by  the  examiner.  If 
an  English-language  translation  is 
required,  it  must  be  filed  together  with 
a  statement  that  the  translation  of  the 
certified  copy  is  acciirate. 


23.  Section  1.56  is  proposed  to  be 
amended  by  adding  a  new  paragraph  (e) 
to  read  as  follows: 

§1^    Duty  to  dtoclOM  infonnation 
matarial  to  patentability. 

***** 

(e)  In  any  continuation-in-part 
application,  the  duty  imder  diis  section 
includes  the  duty  to  disclose  to  the 
Office  all  information  known  to  the 
person  to  be  material  to  patentability,  as 


defined  in  paragraph  (b)  of  this  section, 
which  became  available  between  the 
filing  date  of  the  prior  application  and 
the  national  or  PCT  international  filing 
date  of  the  continuation-in-part 
application. 

24.  Section  1.59  is  proposed  to  be 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 

§1.59    Expungement  of  infonnation  or 
copy  of  papers  in  application  file. 

*  •        *        »        * 

(b)  An  applicant  may  request  that  the 
Office  expunge  and  return  information, 
other  than  what  is  excluded  by 
paragraph  (a)(2)  of  this  section,  by  filing 
a  petition  imder  this  paragraph.  Any 
petition  to  expunge  and  return 
information  from  an  application  must 
include  the  fee  set  forUi  in  §  1.17(h)  and 
establish  to  the  satisfaction  of  the 
Commissioner  that  the  retuim  of  the 
information  is  appropriate. 

*  *        *  _      *        * 

25.  Section  1.63  is  proposed  to  be 
amended  by  revising  paragraphs  (a),  (b), 
(c)  and  (e)  to  read  as  follows: 


S 1 .63    Oattt  or  declaration. 

(a)  An  oath  or  declaration  filed  under 
§  1.51(b)(2)  as  a  part  of  a  nonprovisional 
application  must: 

(1)  Be  executed  [i.e.,  signed)  in 
accordance  with  either  §  1.66  or  §  1.68;. 

(2)  Identify  each  inventor  and  country 
of  citizenship  of  each  inventor;  and 

(3)  State  that  the  person  making  the 
oath  or  declaration  believes  the  named 
inventor  or  inventors  to  be  the  original 
and  first  inventor  or  inventors  of  the 
subject  matter  which  is  claimed  and  for 
which  a  patent  is  sought. 

(b)  In  addition  to  meeting  the 
requirements  of  paragraph  (a),  the  oath 
or  declaration  must  also: 

(1)  Identify  the  application  to  which 
it  is  directed; 

(2)  State  that  the  person  making  the 
oath  or  declaration  has  reviewed  and 
understands  the  contents  of  the 
application,  including  the  claims,  as 
amended  by  any  amendment 
specifically  referred  to  in  the  oath  or 
declaration;  and 

(3)  State  that  the  person  making  the 
oath  or  declaration  acknowledges  the 
duty  to  disclose  to  the  Office  all 
information  knowm  to  the  person  to  be 
material  to  patentability  as  defined  in 
§1.56. 

(c)  Unless  such  information  is 
supplied  on  an  application  data  sheet  in 
accordance  with  §  1.76.  the  oath  or 

««declaration  must  also  identify: 
(1)  Each  inventor,  by  full  name, 
including  the  family  name,  and  at  least 
one  given  name  without  abbreviation 
together  with  any  other  given  name  or 
initial; 


(2)  The  mailing  address  and  residence 
(if  different  from  the  mailing  address)  of 
each  inventor;  and 

(3)  Any  foreign  application  for  patent 
(or  inventor's  certificate)  for  which  a 
claim  for  priority  is  made  pursuant  to 

§  1.55,  and  any  foreign  application 
having  a  filing  date  before  that  of  the 
application  on  which  priority  is 
claimed,  by  specifying  the  application 
number,  country,  day,  month,  and  year 
of  its  filing. 
•        *        *        *        ♦ 

(e)  A  newly  executed  oath  or 
declaration  must  be  filed  in  any 
continuation-in-part  application,  which 
application  may  name  all,  more,  or 
fewer  than  all  of  the  inventors  named  in 
the  prior  application. 

26.  Section  1.64  is  proposed  to  be 
revised  to  read  as  follows: 

S 1 .64    Person  maicing  oatti  or  declaration. 

(a)  The  oath  or  declaration  (§  1.63), 
including  any  supplemental  oath  or 
declaration  (§  1.67),  must  be  made  by  all 
of  the  actual  inventors  except  as 
provided  for  in  §§  1.42, 1.43, 1.47  or 
1.67. 

(b)  If  the  person  making  the  oath  or 
declaration  or  any  supplemental  oath  or 
declaration  is  not  the  inventor  (§§  1.42, 
1.43, 1.47  or  1.67),  the  oath  or 
declaration  shall  state  the  relationship 
of  the  person  to  the  inventor,  and.  upon 
information  and  belief,  the  facts  which 
the  inventor  is  required  to  state.  If  the 
person  signing  the  oath  or  declaration  is 
the  legal  representative  of  a  deceased 
inventor,  the  oath  or  declaration  shaU 
also  state  that  the  person  is  a  legal 
representative  and  the  citizenship, 
residence  and  mailing  address  of  the 
legal  representative. 

27.  Section  1.67  is  proposed  to  be 
amended  by  revising  paragraph  (a)  and 
removing  paragraph  (c)  to  read  as 
follows: 

§  1 .67    Supplemental  oath  or  declaration. 

(a)  The  Office  may  require  a 
supplemental  oath  or  declaration 
meeting  the  requirements  of  §  1.63  or 
§  1.162  to  correct  any  deficiencies  or 
inaccuracies  present  in  the  earlier  filed 
oath  or  declaration.  If  the  earlier  filed 
oath  or  declaration  compUed  with 
§  1.63(a),  the  Office  may  permit  the 
supplemental  oath  or  declaration  to  be 
made  by  fewer  than  all  of  the  inventors 
or  by  an  applicant  other  than  the 
inventor. 
***** 

28.  Section  1.72  is  proposed  to  be 
revised  to  read  as  follows: 

§1.72    Title  and  abstract 

(a)  Unless  the  title  is  supplied  in  an 
application  data  sheet  (§  1.76),  the  title 
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of  the  invention,  which  should  be  as 
short  and  speciHc  as  possible,  should 
appear  as  a  heading  on  the  first  page  of 
the  specification. 

(b)  A  brief  abstract  of  the  technical 
disclosiire  in  the  specification  must 
commence  on  a  separate  sheet, 
preferably  following  the  claims,  under 
the  heading  "Abstract"  or  "Abstract  of 
the  Disclosure."  The  abstract  in  an 
application  filed  under  35  U.S.C.  Ill 
may  not  exceed  150  words  in  length. 
The  purpose  of  the  abstract  is  to  enable 
the  Patent  and  Trademark  Office  and  the 
public  generally  to  determine  quickly 
from  a  cursory  inspection  the  nature 
and  gist  of  the  technical  disclosure.  The 
abstract  will  not  be  used  for  interpreting 
the  scope  of  the  claims. 

29.  A  new  §  1.76  is  proposed  to  be 
added  to  read  as  follows: 

f1.76    Applicatkm  data  ahMt 

(a)  An  application  data  sheet  is  a 
sheet  or  sheets  containing  bibliographic 
data  concerning  a  patent  application 
arranged  in  a  specified  format.  If  an 
application  data  sheet  is  provided,  the 
application  data  sheet  is  part  of  the 
application. 

(b)  Bibliographic  data  as  used  in 
paragraph  (a)  of  this  section  includes: 

(1)  Applicant  information.  This 
information  includes  the  name, 
residence,  mailing  address,  and 
citizenship  of  eadb  applicant  (§  1.41(b)). 
The  name  of  each  applicant  must 
include  the  Seunily  name,  and  at  least 
one  given  name  without  abbreviation 
together  with  any  other  given  name  or 
initial.  If  the  applicant  is  not  an 
inventor,  this  information  also  includes 
the  apphcant's  authority  (§§  1.42, 1.43 
and  1.47)  to  apply  for  the  patent  on 
behalf  of  the  inventor.  The  citizenship 
of  each  inventor  must  be  provided  in 
the  oath  or  declaration  under  §  1.63 
even  if  it  is  provided  in  the  application 
data  sheet  (35  U.S.C.  115). 

(2)  Correspondence  information.  This 
information  includes  the 
correspondence  address,  which  may  be 
indicated  by  reference  to  a  customer 
number,  to  which  correspondence  is  to 
be  directed  {see  §  1.33(a)). 

(3)  Application  information.  This 
information  includes  the  title  of  the 
invention,  the  total  niunber  of  drawing 
sheets,  whether  the  drawings  are  formal, 
any  docket  number  assigned  to  the 
application,  and  the  type  [e.g.,  utility, 
plant,  design,  reissue  utility, 
provisional)  of  application,  and  whether 
the  application  discloses  any  significant 
part  of  the  subject  matter  of  an 
application  under  a  secrecy  order 
piirsuant  to  §5.2  of  this  chapter  (see 

§  5.2(c)). 


(4)  Representative  information.  This 
information  includes  the  registration 
number  of  each  practitioner,  or  the 
customer  number,  having  a  power  of 
attorney  or  authorization  of  agent  in  the 
application.  Providing  this  information 
in  the  application  data  sheet  does  not 
constitute  a  power  of  attorney  or 
authorization  of  agent  in  the  application 
(see  §  1.34(b)). 

(5)  Domestic  priority  information. 
This  information  includes  the 
application  number,  the  filing  date,  the 
status  (including  patent  number  if 
available),  and  relationship  of  each 
application  for  which  a  benefit  is 
claimed  under  35  U.S.C.  119(e),  120, 
121,  or  365(c).  Providing  this 
information  in  the  application  data 
sheet  constitutes  the  specific  reference 
required  by  35  U.S.C.  119(e)  or  120  and 
§  1.78(a)(2)  or  §  1.78(a)(4)  of  this  part. 

(6)  Foreign  priority  information.  This 
information  includes  the  application 
number,  country,  and  filing  date  of  each 
foreign  application  for  which  priority  is 
claimed,  as  well  as  any  foreign 
application  having  a  filing  date  before 
that  of  the  application  for  which  priority 
is  claimed.  Providing  this  information 
in  the  application  data  sheet  constitutes 
the  claim  for  priority  as  required  by  35 
U.S.C.  119(b)  and  §  1.55(a)  of  this  part. 

(c)  If  an  application  contains  an 
application  data  sheet,  any 
inconsistency  between  the  information 
provided  in  die  application  data  sheet 
and  the  oath  or  declaration  under  §  1.63 
will  be  resolved  in  favor  of  the 
information  provided  in  the  application 
data  sheet.  A  supplemental  application 
data  sheet  may  be  submitted  to  correct 
or  update  information  provided  in  a 
previous  application  data  sheet. 

30.  Section  1.77  is  profKJsed  to  be 
revised  to  read  as  follows: 

§1.77    Arrangament  of  application 
etoments. 

(a)  The  elements  of  the  application,  if 
applicable,  should  appear  in  the 
following  order: 

(1)  Utility  application  transmittal 
form. 

(2)  Fee  transmittal  form. 

(3)  Application  data  sheet  (see  §  1.76). 

(4)  Specification. 

(5)  Drawings. 

(6)  Executed  oath  or  declaration. 

(b)  The  specification  should  include 
the  following  sections  in  order: 

(1)  Tide  of  the  invention,  which  may 
be  accompanied  by  an  introductory 
portion  stating  the  name,  citizenship 
and  residence  of  the  applicant. 

(2)  Cross-reference  to  related 
applications  (unless  included  in  the 
application  data  sheet). 

(3)  Statement  regarding  federally 
sponsored  research  or  development. 


(4)  Reference  to  a  "computer  program 
listing  appendix"  (see  §  1.96  (c)). 

(5)  Background  of  the  invention. 

(6)  Brief  summary  of  the  invention. 

(7)  Brief  description  of  the  several 
views  of  the  drawing. 

(8)  Detailed  description  of  the 
invention. 

(9)  A  claim  or  claims. 

(10)  Abstract  of  the  disclosure. 

(11)  Sequence  listing  (see  §§  1.821 
through  1.825). 

(c)  The  text  of  the  specification 
sections  defined  in  paragraphs  (b)(1) 
dirough  (b)(3)  and  (b)(5)  tiirough  (b)(ll) 
of  this  section,  if  applicable,  should  be 
preceded  by  a  section  heading  in 
uppercase  and  without  imderlining  or 
bold  type. 

31.  Section  1.78  is  proposed  to  be 
amended  by  revising  paragraphs  (a)(2), 
(a)(4)  and  (c)  to  read  as  follows: 

f1.78    Claiming  baneftt  of  aarttar  filing  date 
and  CFOsa-rafaranoaa  to  ottwr  applications. 

(a)  •  *  * 

(2)  Except  for  a  continued  prosecution 
application  filed  imder  §  1.53(d),  any 
nonprovisional  application  claiming  the 
benefit  of  one  or  more  prior  filed 
copending  nonprovisional  applications 
or  international  applications  designating 
the  United  States  of  America  must 
contain  a  reference  to  each  such  prior 
application,  identifying  it  by  appUcation 
number  (consisting  of  the  series  code 
and  serial  number)  or  international 
application  number  and  international 
filhag  date  and  indicating  the 
relationship  of  the  applications.  Unless 
the  reference  required  by  this  paragraph 
is  included  in  an  application  data  sheet 
(§  1.76),  the  specification  must  contain 
or  be  amended  to  contain  such  reference 
in  the  first  sentence  following  the  tide. 
The  request  for  a  continued  prosecution 
application  imder  §  1.53(d)  is  the 
specific  reference  required  by  35  U.S.C. 
120  to  the  prior  application.  The 
identification  of  an  application  by 
application  number  under  this  section  is 
the  specific  reference  required  by  35 
U.S.C.  120  to  every  application  assigned 
that  application  number.  Cross- 
references  to  other  related  applications 
may  be  made  when  appropriate  (see 
§1.14). 
***** 

(4)  Any  nonprovisional  application 
claiming  the  benefit  of  one  or  more  prior 
filed  copending  provisional  applications 
must  contain  a  reference  to  each  such 
prior  provisional  application, 
.  identifying  it  as  a  provisional 
application,  and  including  the 
provisional  application  nimiber 
(consisting  of  series  code  and  serial 
number).  Unless  the  reference  required 
by  this  paragraph  is  included  in  an 
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application  data  sheet  (§  1.76),  the 
specification  must  contain  or  be 
amended  to  contain  such  reference  in 
the  first.sentence  following  the  title. 

***** 

(c)  If  an  application  or  a  patent  under 
reexamination  and  at  least  one  other 
application  naming  different  inventors 
are  owned  by  the  same  party  and 
contain  conflicting  claims,  and  there  is 
no  statement  of  record  indicating  that 
the  claimed  inventions  were  conunonly 
owned  or  subject  to  an  obligation  of 
assignment  to  the  same  person  at  the 
time  the  later  invention  was  made,  the 
Office  may  require  the  assignee  to  state 
whether  the  claimed  inventions  were 
commonly  owned  or  subject  to  an 
obligation  of  assignment  to  the  same 
person  at  the  time  the  later  invention 
was  made,  and,  if  not.  indicate  which 
named  inventor  is  the  prior  inventor. 

32.  Section  1.84  is  proposed  to  be 
revised  to  read  as  follows: 

§  1 .84    Standards  for  drawings. 

(a)  Drawings.  There  are  two 
acceptable  categories  for  presenting 
drawings  in  utility  patent  applications: 

(1)  Black  ink.  Black  and  white 
drawings  are  normally  required.  India 
ink,  or  its  equivalent  that  secures  solid 
black  lines,  must  be  used  for  drawings, 
or 

(2)  Color.  On  rare  occasions,  color 
drawings  may  be  necessary  as  the  only 
practical  medium  by  which  to  disclose 
the  subject  matter  sought  to  be  patented 
in  a  utility  patent  application  or  the 
subject  matter  of  a  statutory  invention 
registration.  The  Patent  and  Trademark 
Office  will  accept  color  drawings  in 
utility  patent  applications  and  statutory 
invention  registrations  only  if  color 
drawings  are  necessary  for  the 
understanding  of  the  claimed  invention 
and  upon  payment  of  the  fee  set  forth 
in  §  1.1 7(k)  and  submission  of  three  sets 
of  the  color  drawings.  Color  drawings 
are  not  permitted  in  international 
applications  (see  PCT  Rule  11.13).  If  the 
subject  matter  of  the  application  admits 
of  illustration  by  a  black  and  white 
drawing,  the  examiner  may  require  a 
black  and  white  drawing  in  place  of  the 
color  drawing.  The  color  drawings  must 
be  of  sufficient  quality  so  that  all  details 
in  the  drawings  are  reproducible  in  the 
printed  patent.  If  color  drawings  are 
submitted,  the  specification  must 
contain  or  be  amended  to  contain  the 
following  language  as  the  first  paragraph 
of  the  brief  description  of  the  drawings: 

The  file  of  this  patent  contains  at  least  one 
drawing  executed  in  color.  Copies  of  this 
patent  with  color  drawing(s)  will  be  provided 
by  the  Patent  and  Trademark  Office  upon 
request  and  payment  of  the  necessary  fee. 


(b)(1)  Photographs.  Photographs  are 
not  ordinarily  permitted  in  utility  patent 
applications.  The  Office  will  accept 
photographs  in  utility  patent 
applications,  however,  if  photographs 
are  the  only  practicable  medium  for 
illustrating  the  claimed  invention.  If  the 
subject  matter  of  the  application  admits 
of  illustration  by  a  drawing,  the 
examiner  may  require  a  drawing  in 
place  of  the  photograph.  The 
photographs  must  be  of  sufficient 
quality  so  that  all  details  in  the 
photographs  are  reproducible  in  the 
printed  patent. 

(2)  Color  photographs.  Color 
photographs  will  be  accepted  in  utility 
patent  applications  if  the  conditions  for 
accepting  color  drawings  and 
photographs  have  been  satisfied.  See 
paragraphs  {a)(2)  and  (b)(1)  of  this 
section. 

(c)  Identification  of  drawings. 
Identifying  indicia,  if  provided,  should 
include  the  title  of  the  invention, 
inventor's  name,  and  application 
number,  or  docket  niunber  (if  any)  if  an 
application  number  has  not  been 
assigned  to  the  application.  If  this 
information  is  provided,  it  must  be 
placed  on  the  front  of  each  sheet  and 
centered  within  the  top  margin. 

(d)  Type  of  paper  Drawings 
submitted  to  the  Office  must  be  made  on 
paper  which  is  flexible,  strong,  white, 
smooth,  non-shiny,  and  durable.  All 
sheets  must  be  reasonably  free  fit)m 
cracks,  creases,  and  folds.  Only  one  side 
of  the  sheet  may  be  used  for  the 
drawing.  Each  sheet  must  be  reasonably 
free  from  erasures  and  must  be  free  from 
alterations,  overwritings,  and 
interlineations.  Photographs  must  be 
developed  on  paper  or  be  permanently 
moimted  on  Bristol  board  meeting  the 
sheet-size  requirements  of  paragraph  (e) 
of  this  section  and  the  margin 
requirements  of  paragraph  (f)  of  this 
section.  See  paragraph  (b)  of  this  section 
for  other  requirements  for  photographs. 

(e)  Size  of  paper  All  drawing  sheets 
in  an  application  must  be  the  same  size. 
One  of  the  shorter  sides  of  the  sheet  is 
regarded  as  its  top.  The  size  of  the 
sheets  on  which  drawings  are  made 
must  be: 

(1)  21.0  cm  by  29.7  cm  (DIN  size  A4); 
or 

(2)  21.6  cm  by  27.9  cm  (8V2  by  11 
inches). 

(f)  Margins.  The  sheets  must  not 
contain  frames  around  the  sight  (i.e.,  the 
usable  surface),  but  should  have  scan 
target  points  (i.e.,  cross-hairs)  printed  on 
two  catercomer  margin  comers.  Each 
sheet  must  include  a  top  margin  of  at 
least  2.5  cm  (1  inch),  a  left  side  margin 
of  at  least  2.5  cm  (1  inch),  a  right  side 
margin  of  at  least  1.5  cm  (Vs  inch),  and 


a  bottom  margin  of  at  least  1.0  cm  (Va 
inch),  and  must  leave  a  sight  no  greater 
than  17.0  cm  by  26.2  cm  on  21.0  cm  by 
29.7  cm  (DIN  size  A4)  drawing  sheets, 
and  a  sight  no  greater  than  17.0  cm  by 
24.4  cm  (63/4  by  QVs  inches)  on  21,6  cm 
by  27.9  cm  (8V2  by  11  inch)  drawing 
sheets. 

(g)  Scale.  The  scale  to  which  a 
drawing  is  made  must  be  large  enough 
to  show  the  mechanism  without 
crowding  when  the  drawing  is  reduced 
in  size  to  two-thirds  in  reproduction. 
Indications  such  as  "actual  size"  or 
"scale  V2"  on  the  drawings  3!re  not 
permitted  since  these  lose  their  meaning 
with  reproduction  in  a  different  format. 

(h)  Character  of  lines,  numbers,  and 
letters.  All  drawings  must  be  made  by  a 
process  which  will  give  them 
satisfactory  reproduction  characteristics. 
Every  line,  number,  and  letter  must  be 
durable,  clean,  black  (except  for  color 
drawings),  sufficiently  dense  and  dark, 
and  imiformly  thick  and  well-defined. 
The  weight  of  all  lines  and  letters  must 
be  heavy  enough  to  permit  adequate 
reproduction.  This  requirement  applies 
to  all  lines  however  fine,  to  shading, 
and  to  lines  representing  cut  surfaces  in 
sectional  views.  Lines  and  strokes  of 
different  thicknesses  may  be  used  in  the 
same  drawing  where  different 
thicknesses  have  a  different  meaning. 

(i)  Legends.  Suitable  descriptive 
legends  may  be  used  subject  tt  approval 
by  the  Office,  or  may  be  required  by  the 
examiner  where  necessary  for 
understanding  of  the  drawing.  They 
should  contain  as  few  words  as 
possible. 

(j)  Numbers,  letters,  and  reference 
characters.  (1)  Reference  characters 
(niuneral^  are  preferred),  sheet  numbers, 
and  view  niunbers  must  be  plain  and 
legible,  and  must  not  be  used  in 
association  with  brackets  or  inverted 
commas,  or  enclosed  within  outlines, 
e.g.,  encircled.  They  must  be  oriented  in 
the  same  direction  as  the  view  so  as  to 
avoid  having  to  rotate  the  sheet. 

(2)  The  English  alphabet  must  be  used 
for  letters,  except  where  another 
alphabet  is  customarily  used,  such  as 
the  Greek  alphabet  to  indicate  angles, 
wavelengths,  and  mathematical 
formulas. 

(3)  Numbers,  letters,  and  reference 
characters  must  measure  at  least  0.32 
cm  (Vs  inch)  in  height. 

(4)  The  same  part  of  an  invention 
appearing  in  more  than  one  view  of  the 
drawing  must  always  be  designated  by 
the  same  reference  character,  and  the 
same  reference  character  must  never  be 
used  to  designate  different  parts. 

(5)  Only  reference  characters 
mentioned  in  the  description  may 
appear  in  the  drawings.  Reference 
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characters  mentioned  in  the  description 
must  appear  in  the  drawings. 

(k)  I^ad  lines.  Lead  lines  are  those 
lines  between  the  reference  characters 
and  the  details  to  which  they  refer.  Such 
lines  may  be  straight  or  curved  and 
should  bie  as  short  as  possible.  They 
must  originate  in  the  immediate 
proximity  of  the  reference  character  and 
extend  to  the  feature  indicated.  Lead 
lines  must  not  cross  each  other.  Lead 
lines  are  required  for  each  reference 
character  except  for  those  which 
indicate  the  siuface  or  cross  section  on 
which  they  are  placed.  Such  a  reference 
character  must  be  underlined  to  make  it 
clear  that  a  lead  line  has  not  been  left 
out  by  mistake.  Lead  lines  must  be 
executed  in  the  same  way  as  lines  in  the 
drawing.  See  paragraph  (h)  of  this 
section. 

(1)  Numbering  of  sheets,  of  drawings. 
The  sheets  of  drawings  should  be 
numbered  in  consecutive  Arabic 
numerals,  starting  with  1,  within  the 
sight  as  defined  in  paragraph  (g)  of  this 
section.  These  numbers,  if  present,  must 
be  placed  in  the  middle  of  the  top  of  the 
sheet,  but  not  in  the  margin.  The 
numbers  can  be  placed  on  the  right- 
hand  side  if  the  drawing  extends  too 
close  to  the  middle  of  the  top  edge  of 
the  usable  surface.  The  drawing  sheet 
nimibering  must  be  clear  and  larger  than 
the  numbers  used  as  reference 
characters  to  avoid  confusion.  The 
number  of  each  sheet  may  be  shown  by 
two  Arabic  niunerals  placed  on  either 
side  of  an  oblique  line,  with  the  first 
being  the  sheet  number  and  the  second 
being  the  total  niunber  of  sheets  of 
drawings,  with  no  other  marking. 

(m)  Numbering  of  views.  (1)  The 
different  views  must  be  niunbered  in 
consecutive  Arabic  nimierals,  starting 
with  1,  independent  of  the  numbering  of 
the  sheets  and,  if  possible,  in  the  order 
in  which  they  appear  on  the  drawing 
sheet(s).  Partial  views  intended  to  form 
one  complete  view,  on  one  or  several 
sheets,  must  be  identified  by  the  same 
number  followed  by  a  capital  letter. 
View  nimibers  must  be  preceded  by  the 
abbreviation  "FIG."  Where  only  a  single 
view  is  used  in  an  application  to 
illustrate  the  claimed  invention,  it  must 
not  be  niunbered  and  the  abbreviation 
"FIG."  must  not  appear. 

(2)  Numbers  and  letters  identifying 
the  views  must  be  simple  and  clear  and 
must  not  be  used  in  association  with 
brackets,  circles,  or  inverted  commas. 
The  view  numbers  must  be  larger  than 
the  numbers  used  for  reference 
characters. 

(n)  Security  markings.  Authorized 
security  markings  may  be  placed  on  the 
drawings  provided  they  are  outside  the 


sight,  preferably  centered  in  the  top 
marein. 


(o7  Corrections.  Any  corrections  on 
drawings  submitted  to  the  Office  must 
be  durable  and  permanent. 

(p)  See  §  1.152  for  design  drawings, 
§  1.165  for  plant  drawings,  and  §  1.173 
for  reissue  drawings. 

33.  Section  1.85  is  proposed  to  be 
revised  to  read  as  follows: 

§  1 .85    Corrections  to  drawings. 

(a)  If  a  drawing  meets  the 
requirements  of  §  1.84(d),  (e)  and  (f)  and 
is  suitable  for  reproduction,  but  is  not 
otherwise  in  compliance  with  §  1.84,  the 
drawing  may  be  admitted  for 
examination. 

(b)  The  Office  will  not  release 
drawings  for  purposes  of  correction.  If 
corrections  are  necessary,  new  corrected 
drawings  must  be  submitted  within  the 
time  set  by  the  Office. 

(c)  If  a  corrected  drawing  is  required 
or  if  a  drawing  does  not  comply  with 

§  1.84  at  the  time  an  application  is 
allowed,  the  Office  may  notify  the 
applicant  and  set  a  three  month  period 
of  time  from  the  mail  date  of  the  notice 
of  allowability  within  which  the 
applicant  must  file  a  corrected  or  formal 
drawing  in  compliance  with  §  1.84  to 
avoid  abandonment.  This  time  period  is 
not  extendable  under  §  1.136(a)  or  (b). 

34.  Section  1.91  is  proposed  to  be 
amended  by  revising  paragraph  (a)(3)(i) 
to  read  as  follows: 

§  1 .91    Models  or  exhibito  not  gsnerally 
admittad  as  part  of  application  or  patent. 

(a)*  *  * 
(3)*  *  * 
(i)  The  fee  set  forth  in  §  1.17(h);  and 

***** 

35.  Section  1.96  is  proposed  to  be 
amended  by  revising  paragraphs  (b)  and 
(c)  to  read  as  follows: 

§  1 .96    Submission  of  computer  program 
listings. 

***** 

(b)  Material  which  will  be  printed  in 
the  patent.  If  the  computer  program 
listing  is  contained  on  one  sheet,  it  may 
be  submitted  either  as  a  drawing  or  as 
part  of  the  specification. 

(1)  Drawings.  If  the  listing  is 
submitted  as  a  drawing,  it  must  be 
submitted  in  the  manner  and  complying 
with  the  requirements  for  drawings  as 
provided  in  §  1.84.  At  least  one  figure 
numeral  is  required  on  the  sheet  of 
drawing! 

(2)  Specification,  (i)  If  the  listing  is 
submitted  as  part  of  the  specification,  it 
must  be  submitted  in  accordance  with 
the  provisions  of  §  1.52,  at  the  end  of  the 
description  but  before  the  claims. 

(ii)  Any  listing  submitted  as  part  of 
the  specification  must  be  a  direct 


printout  (i.e.,  not  a  copy)  fi'om  the 
computer's  printer  with  dark  solid  black 
letters  not  less  than  0.21  cm  high,  on 
white,  imshaded  and  unlined  paper, 
and  the  sheet  should  be  submitted  in  a 
protective  cover.  Any  amendments  must 
be  made  by  way  of  submission  of  a 
substitute  sheet. 

(c)  As  an  appendix  which  will  not  be 
printed.  Any  computer  program  listing 
may,  and  any  computer  program  listing 
that  would  be  contained  on  more  than 
one  sheet  must,  be  submitted  on  a 
Compact  Disk-Read  Only  Memory  (CD- 
ROM)  or  Compact  Disk-Recordable  (CD- 
R),  which  must  be  referred  to  in  the 
specification  (see  §  1.77(b)(4)).  A  CD- 
ROM  or  CD-R  containing  such  a 
computer  program  listing  is  to  be 
referred  to  as  a  "computer  program 
listing  appendix."  The  "computer 
program  listing  appendix"  will  not  be 
part  of  the  printed  patent.  Reference  in 
the  application  to  the  "computer 
program  listing  appendix"  must  be 
jnade  at  the  location  indicated  in 
§  1.77(b)(4).  Any  amendment  to  the 
"computer  program  listing  appendix" 
must  be  by  way  of  a  new  CD-ROM  or 
CD-R  containing  a  substitute  computer 
pro-am  listing. 

(1)  Availability  of  appendix.  Such 
"computer  program  listing  appendix" 
will  be  available  to  the  public  for 
inspection,  and  copies  thereof  will  be 
available  for  purchase  with  the  file 
wrapper  and  contents,  after  a  patent 
based  on  such  application  is  granted  or 
the  application  is  otherwise  made 
publicly  available. 

(2)  Submission  requirements — (i)  A 
"computer  program  listing  appendix" 
must  be  submitted  on  a  CD-ROM  or 
CD-R  in  accordance  with  the  standards 
set  forth  in  36  CFR  1228.188(c)  and  (d). 

(ii)  The  computer  program  listing 
must  be  written  in  Ajnerican  Standard 
Code  for  Information  Interchange 
(ASCn)  in  the  form  of  textual  document 
files  on  a  disk  that  complies  with 
§  1.824(b).  No  other  format  shall  be 
allowed.  The  CD-ROM  or  CD-R  must  be 
accompanied  by  documentation  on 
paper  in  accordance  with  §  1.52(a)  that 
contains  the  machine  format  (e.g.,  IBM- 
PC,  Macintosh)),  the  operating  system 
(e.g.,  MS-DOS,  Macintosh,  Unix)  and 
any  other  special  information  that  is 
necessary  to  identify,  maintain,  and 
interpret  the  "computer  program  listing 
appendix." 

(iii)  Multiple  computer  program 
listings  for  a  single  application  may  be 
placed  on  a  single  CD-ROM  or  CD-R. 
Multiple  CD-ROMs  or  CD-Rs  may  be 
submitted  for  a  single  application  if 
necessary.  A  separate  CD-ROM  or  CD- 
R  is  required  for  each  application 
containing  a  comp'uter  program  listing 
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that  must  be  submitted  on  a  "computer 
program  listing  appendix." 

(iv)  A  CD-ROM  or  CD-R  "computer 
program  listing  appendix"  must  be 
labeled  with  the  following  information: 

(A)  The  name  of  each  inventor  (if 
known); 

(B)  Title  of  the  invention; 

(C)  The  docket  number  used  by  the 
person  filing  the  application  to  identify 
the  application  (if  applicable). 

36.  Section  1.97  is  proposed  to  be 
amended  by  revising  paragraphs  (a) 
through  (e)  to  read  as  follows: 

§  1 .97    Filing  of  infoimation  disclosure 
statement. 

(a)  In  order  for  an  applicant  for  a 
patent  or  for  a  reissue  of  a  patent  to  have 
an  information  disclosure  statement  in 
compliance  with  §  1.98  considered  by 
the  Office  during  the  pendency  of  the 
application,  it  must  satisfy  one  of 
paragraphs  (b),  (c),  or  (d)  of  this  section. 

(b)  An  information  disclosure 
statement  shall  be  considered  by  the 
Office  if  filed  by  the  applicant  within 
any  one  of  the  following  time  periods: 

(1)  Within  three  months  of  the  filing 
date  of  a  national  application  other  than 
a  continued  prosecution  application 
under  §  1.53(d); 

(2)  Within  three  months  of  the  date  of 
entry  of  the  national  stage  as  set  forth  in 
§  1.491  in  an  international  application; 
or 

(3)  Before  the  mailing  date  of  a  first 
Office  action  on  the  merits. 

(c)  An  information  disclosure 
statement  shall  be  considered  by  the 
Office  if  filed  after  the  period  specified 
in  paragraph  (b)  of  this  section, 
provided  that  the  information  disclosure 
statement  is  filed  before  the  mailing 
date  of  any  of  a  final  action  under 

§  1.113,  a  notice  of  allowance  under 
§  1.311,  or  an  action  that  otherwise 
closes  prosecution  in  the  application, 
and  it  is  accompanied  by  one  of: 

(1)  A  statement  as  specified  in 
paragraph  (e)  of  this  section;  or 

(2)  The  fee  set  forth  in  §  1.1 7(p). 

(d)  An  information  disclosure 
statement  shall  be  considered  by  the 
Office  if  filed  by  the  applicant  alter  the 
period  specified  in  paragraph  (c)  of  this 
section,  provided  that  the  information 
disclosure  statement  is  filed  on  or  before 
payment  of  the  issue  fee  and  is 
accompanied  by: 

(1)  A  statement  as  specified  in 
paragraph  (e)  of  this  section;  and 

(2)  The  fee  set  forth  in  §  1.1 7(p), 

(e)  A  statement  imder  this  section    _ 
must  state  either: 

(1)  That  each  item  of  information 
contained  in  the  information  disclosure 
statement  was  first  cited  in  a 
communication  from  a  foreign  patent 


office  in  a  counterpart  foreign 
application  not  more  than  three  months 
prior  to  the  filing  of  the  information 
disclosure  statement;  or 

(2)  That  no  item  of  information 
contained  in  the  information  disclosure 
statement  was  cited  in  a  commimication 
from  a  foreign  patent  office  in  a 
counterpart  foreign  application,  and,  to 
the  knowledge  of  the  person  signing  the 
certification  after  making  reasonable 
inquiry,  no  item  of  information 
contained  in  the  information  disclosure 
statement  was  known  to  any  individual 
designated  in  §  1.56(c)  more  than  three 
months  prior  to  the  filing  of  the 
information  disclosure  statement. 
***** 

37.  Section  1.98  is  proposed  to  be 
revised  to  read  as  follows: 

§  1 .98    Content  of  information  disclosure 
statement. 

(a)  Any  information  disclosure 
statement  filed  under  §  1.97  shall 
include: 

(1)  A  list  of  all  patents,  publications 
or  other  information  submitted  for 
consideration  by  the  Office; 

(2)  A  legible  copy  of: 

(i)  Each  U.S.  and  foreign  patent; 

(ii)  Each  publication  or  that  portion 
which  caused  it  to  be  listed; 

(iii)  For  each  cited  pending  U.S. 
application,  the  application 
specification  including  the  claims,  and 
any  drawing  of  the  application,  or  that 
portion  of  the  application  which  caused 
it  to  be  listed  including  any  claims 
directed  to  that  portion;  and 

(iv)  All  other  information  or  that 
portion  which  caused  it  to  be  listed;  and 

(3)  A  concise  explanation  of  the 
relevance,  as  it  is  presently  understood 
by  the  individual  designated  in  §  1.56(c) 
most  knowledgeable  about  the  content 
of  the  information,  of  each  patent, 
publication,  or  other  information  listed 
that  is  not  in  the  English  language.  The 
concise  explanation  may  be  either 
separate  from  the  specification  or 
incorporated  therein.  If  a  written 
English-language  translation  of  a  non- 
English-language  document,  or  portion 
thereof,  is  within  the  possession, 
custody,  or  control  of,  or  is  readily 
available  to  any  individual  designated 
in  §  1.56(c),  a  copy  of  the  translation 
shall  accompany  the  information 
disclosux^  statement. 

(b)  Each  U.S.  patent  listed  in  an 
information  disclosure  statement  shall 
be  identified  by  patentee,  patent  niunber 
and  issue  date.  Each  listed  U.S. 
application  shall  be  identified  by  the 
inventor,  application  number  and  filing 
date.  Each  listed  foreign  patent  or 
published  foreign  patent  application 
shall  be  identified  by  the  country  or 


patent  office  which  issued  the  patent  or 
published  the  application,  an 
appropriate  document  number,  and  the 
publication  date  indicated  on  the  patent 
or  published  application.  Each  listed 
publication  shaU  be  identified  by  author 
(if  any),  title,  relevant  pages  of  the 
publication,  date,  and  place  of 
publication. 

(c)  When  the  disclosures  of  two  or 
more  patents  or  publications  listed  in  an 
information  disclosure  statement  are 
substantively  cumxilative,  a  copy  of  one 
of  the  patents  or  publications  may  be 
submitted  without  copies  of  the  other 
patents  or  publications  provided  that  a 
statement  is  made  that  these  other 
patents  or  publications  are  cimiulative. 

(d)  A  copy  of  any  patent,  publication, 
application,  or  other  information  listed 
in  an  information  disclosure  statement 
is  not  required  to  be  provided  if  it  was 
previously  cited  by  or  submitted  to  the 
Office  in  a  prior  application,  provided 
that: 

(1)  The  prior  application  is  properly 
identified  in  the  statement  and  relied  on 
for  an  earlier  filing  date  under  35  U.S.C. 
120;  and 

(2)  Where  the  listed  information  was 
not  cited  by  the  Office,  the  information 
submission  made  in  the  prior 
application  complied  with  paragraphs 
(a)  through  (c)  of  this  section,  and 
except  for  an  application  filed  under 

§  1.53(d)  the  submission  made  in  the 
prior  apphcation  complied  with  §  1.97. 

38.  Section  1.102  is  proposed  to  be 
amended  by  revising  paragraph  (d)  to 
read  as  follows: 

§  1 .1 02    Advancement  of  examination. 

***** 

(d)  A  petition  to  make  an  apphcation 
special  on  groimds  other  than  those 
referred  to  in  paragraph  (c)  of  this 
section  must  be  accompanied  by  the  fee 
set  forth  in  §  1.17(h). 

39.  Section  1.103  is  proposed  to  be 
revised  to  read  as  follows: 

§  1 .1 03    Suspension  of  action  liy  the  Office. 

(a)  Suspension  for  cause.  On  request 
of  the  applicant,  the  Office  may  grant  a 
suspension  of  action  under  this 
paragraph  for  good  and  sufficient  cause. 
The  Office  will  not  suspend  action  if  a 
reply  by  applicant  to  an  Office  action  is 
outstanding.  Any  petition  for 
suspension  of  action  imder  this    - 
paragraph  must  specify  a  period  of 
suspension  not  exceeding  six  months. 
Any  petition  for  suspension  of  action 
under  this  paragraph  must  also  include: 

(1)  A  showing  of  good  and  sufficient 
cause  for  suspension  of  action;  and 

(2)  The  fee  set  forth  in  §  1.17(h), 
unless  such  cause  is  the  fault  of  the 
Office. 
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(b)  Limited  suspension  of  action  in  a 
continued  prosecution  application 
(CPA)  under  §  1.53(d).  On  request  of  the 
applicant,  the  Office  may  grant  a 
suspension  of  action  under  this 
paragraph  in  a  continued  prosecution 
application  under  §  1.53(d)  for  a  period 
not  exceeding  three  months.  Any 
request  for  suspension  of  action  under 
this  paragraph  must  be  filed  with  the 
request  for  an  application  under 

§  1.53(d),  specify  the  period  of 
suspension,  and  include  the  processing 
fee  set  forth  in  §1.17(i). 

(c)  Notice  of  suspension  on  initiative 
of  the  Office.  The  Office  will  notify 
applicant  if  the  Office  suspends  action 
by  the  Office  on  an  application  on  its 
own  initiative. 

(d)  Suspension  of  action  for  public 
safety  or  defense.  The  Office  may 
suspend  action  by  the  Office  by  order  of 
the  Commissioner  if  the  following 
conditions  are  met: 

(1)  The  application  is  owned  by  the 
United  States; 

(2)  Publication  of  the  invention  may 
be  detrimental  to  the  public  safety  or 
defense;  and 

(3)  The  appropriate  department  or 
agency  requests  such  suspension. 

(e)  Statutory  invention  registration. 
The  Office  will  suspend  action  for  the 
entire  pendency  of  an  application  if  the 
Office  has  accepted  a  request  to  publish 
a  statutory  invention  registration  in  the 
application,  except  for  purposes  relating 
to  patent  interference  proceedings  under 
subpart  E  of  this  part. 

40.  A  new  §  1.105  is  proposed  to  be 
added  to  read  as  follows: 

1 1 .105    RcquirwTMnts  for  information. 

(a)(1)  In  the  course  of  examining  or 
treating  a  matter  in  a  pending  or 
abandoned  application  filed  under  35 
U.S.C.  Ill  or  371  (including  a  reissue 
application),  in  a  patent,  or  in  a 
reexamination  proceeding,  the  examiner 
or  other  Office  employee  may  require 
the  submission  of  such  information  as 
may  be  reasonably  necessary  to  properly 
examine  or  treat  the  matter. 

(2)  Any  reply  that  states  that  the 
information  required  to  be  submitted  is 
unknown  and/or  is  not  available  will  be 
accepted  as  a  complete  reply. 

(b)  The  requirement  for  information  of 
paragraph  (a)(1)  of  this  section  may  be 
included  in  an  Office  action,  or  sent 
separately. 

(c)  A  reply,  or  a  failure  to  reply,  to  a 
requirement  for  information  under  this 
rule  will  be  governed  by  §§  1.135  and 
1.136. 

41.  Section  1.111  is  proposed  to  be 
amended  by  revising  the  heading  and 
paragraphs  (a)  and  (c)  to  read  as  follows: 


§  1 .1 1 1    Reply  by  appiicant  or  patent  ownar 
to  a  non-ftnal  Office  action. 

(a)  If  the  Office  action  after  the  first 
examination  (§  1.104)  is  adverse  in  any 
respect,  the  applicant  or  patent  owner, 
if  he  or  she  persists  in  his  or  her 
application  for  a  patent  or 
reexamination  proceeding,  must  reply 
thereto  and  request  reconsideration  or 
further  examination,  with  or  without 
amendment.  See  §  1.135  and  §  1.136  for 
time  for  reply  to  avoid  abandonment.  A 
second  or  subsequent  supplemental 
reply  will  be  entered  unless 
disapproved  by  the  Commissioner. 
•        *        *        *        * 

(c)  In  amending  in  reply  to  a  rejection 
of  claims  in  an  application  or  patent 
under  reexamination,  the  applicant  or 
patent  owner  must  clearly  point  out  the 
patentable  novelty  which  he  or  she 
thinks  the  claims  present  in  view  of  the 
state  of  the  art  disclosed  by  the 
references  cited  or  the  objections  made. 
The  applicant  or  patent  owner  must  also 
show  how  the  amendments  avoid  such 
references  or  objections. 

42.  Section  1.112  is  proposed  to  be 
revised  to  read  as  follows: 

§  1 .1 1 2    Reconsideration  before  final 
action. 

After  reply  by  applicant  or  patent 
owner  (§1.111)  to  a  non-final  action,  the 
application  or  patent  imder 
reexamination  will  be  reconsidered  and 
again  examined.  The  applicant  or  patent 
owner  will  be  notified  if  claims  are 
rejected,  or  objections  or  requirements 
made,  in  the  same  manner  as  after  the 
first  examination  (§1.104).  Applicant  or 
patent  owner  may  reply  to  such  Office 
action  in  the  same  maimer  provided  in 
§  1.111,  with  or  without  amendment, 
unless  such  Office  action  indicates  that 
it  is  made  final  (§  1.113)  or  an  appeal 
(§  1.191)  has  been  taken. 

43.  A  new  §  1.115  is  proposed  to  be 
added  to  read  as  follows: 

§1.115    Preliminary  amendments. 

(a)  A  preliminary  amendment  is  an 
amendment  that  is  received  in  the 
Office  (§1.6)  on  or  before  the  mail  date 
of  the  first  Office  action  under  §  1.104. 

(b)  A  preliminary  amendment  will  be 
entered  unless  disapproved  by  the 
Conmiissioner.  A  preliminary 
amendment  will  not  be  disapproved  if 
it  is  filed  no  later  than: 

(1)  Three  months  from  the  filing  date 
of  an  application  under  §  1.53(b); 

(2)  The  filing  date  of  a  continued 
prosecution  application  under  §  1.53(d); 
or 

(3)  Three  months  from  the  date  the 
national  stage  is  entered  as  set  forth  in 
§  1.491  in  an  international  application. 


(c)  The  time  periods  specified  in 
paragraph  (b)  of  this  section  are  not 
extendable. 

44.  Section  1.121  is  proposed  to  be 
amended  by  revising  paragraphs  (a)  and 
(b)  to  read  as  follows: 

§  1 .1 21    Manner  of  making  amendments. 

(a)  Amendments  in  applications, 
other  than  reissue  applications. 
Amendments  in  applications,  excluding 
reissue  applications,  are  made  by  filing 
a  paper,  in  compliance  with  §  1.52, 
directing  that  specified  amendments  be 
made. 

(1)  Specification  other  than  the 
claims— -(i)  Amendment  by  instruction 
to  delete,  replace  or  add  a  paragraph:  If 
the  paragraphs  of  the  specification  are 
numbered  as  provided  in  §  1.52(b)(6), 
amendments  to  the  specification,  other 
than  the  claims,  may  be  made  by 
submitting  an  instruction,  referencing 
the  paragraph  number,  to  delete  one  or 
more  paragraphs  of  the  specification,  to 
replace  a  deleted  paragraph  with  one  or 
more  replacement  paragraphs,  or  to  add 
one  or  more  paragraphs,  along  with  the 
replacement  or  added  paragraph(s).  The 
replacement  or  added  paragraph(s)  must 
not  include  any  markings  to  indicate  the 
changes  that  have  been  made.  The 
amendment  must  be  accompanied  by  a 
copy  of  any  replacement  paragraph(s), 
on  one  or  more  pages  separate  from  the 
amendment,  marked-up  to  show  all  the 
changes  made  by  brackets  (for  deleted 
matter)  or  imderlining  (for  added 
matter),  or  by  any  equivalent  marking 
system.  If  a  deleted  paragraph  is 
replaced  by  a  single  paragraph,  the 
replacement  paragraph  must  retain  the 
same  number  as  the  deleted  paragraph. 
If  a  deleted  paragraph  is  replaced  by 
more  than  one  paragraph,  the 
numbering  of  the  replacement 
paragraphs  must  begin  with  the  number 
of  the  deleted  paragraph  with  following 
paragraphs  beginning  with  the  nimiber 
of  the  deleted  paragraph  followed  by  a 
single  decimal  and  sequential  integers 
[e.g.,  paragraph  0071  is  replaced  by 
0071,  0071.1,  and  0071.2).  Any 
paragraph(s)  added  between  existing 
paragraphs  must  have  the  same  number 
as  the  paragraph  immediately  above  the 
added  one,  followed  by  a  period  and  a 
new  sequential  number  series  [e.g., 
0071.1,  0071.2).  When  numbered 
paragraphs  are  added  or  deleted  by 
amendment,  the  nimibering  of  any 
imaffected  paragraphs  must  remain 
imchanged.  Subsequent  amendments 
which  may  involve  further  replacement 
paragraphs  are  added  in  the  same 
manner  using  existing  paragraph 
numbers  along  with  increasing  numbers 
following  a  decimal.  For  clarity,  a  total 
renumbering  of  all  previously  added 
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paragraphs  or  the  submission  of  a 
substitute  specification  with  totally 
renumbered  paragraphs  may  be 
required. 

(ii)  Amendment  by  replacement 
section.  If  the  sections  of  the 
specification  contain  section  headings 
as  provided  in  §  1.77(b),  §  1.154(b),  or 
§  1.163(c),  amendments  to  the 
specification,  other  than  the  claims,  may 
be  made  by  referring  to  the  section 
heading  along  with  an  instruction  to 
delete  that  section  of  the  specification 
and  to  replace  such  deleted  section  with 
a  replacement  section.  The  replacement 
section  must  be  in  clean  form  and  must 
not  include  any  markings  to  indicate  the 
changes  that  have  been  made.  The 
amendment  must  be  accompanied  by  a 
copy  of  the  replacement  section,  on  one 
or  more  pages  separate  from  the 
amendment,  marked-up  to  show  all 
changes  made  by  brackets  (for  deleted 
matter)  or  imderlining  (for  added 
matter),  or  by  any  equivalent  marking 
system. 

(iii)  Amendment  by  substitute 
specification.  The  specification,  other 
than  the  claims,  may  also  be  amended 
by  submission  of  a  substitute 
specification  in  compliance  with 
§  1.125.  If  the  paragraphs  of  the 
specification  are  not  numbered  as 
provided  in  §  1.52(b)(6),  and  the 
sections  of  the  specification  do  not 
contain  section  headings  as  provided  in 
§  1.77(b),  §  1.154(b),  or  §  1.163(c),  the 
specification,  other  than  the  claims,  may 
be  amended  only  by  submission  of  a 
substitute  specification  in  compliance 
with  §  1.125.  The  paragraphs  of  the 
substitute  specification,  other  than  the 
claims,  should  be  individually 
numbered  in  Arabic  nimierals  so  that 
any  further  amendment  to  the 
specification  may  be  made  by 
replacement  paragraph(s)  in  accordance 
with  paragraph  (a)(l)(i)  of  this  section. 
The  amendment,  must  be  accompanied 
by  a  copy  of  the  substitute  specification 
marked-up  to  show  all  changes  made  by 
brackets  (for  deleted  matter),  or 
underlining  (for  added  matter),  or  by 
any  equivalent  marking  system. 

(iv)  Matter  deleted  by  amendment 
pursuant  to  paragraph  (a)(1)  of  this 
section  can  be  reinstated  only  by  a 
subsequent  amendment  presenting  the 
previously  deleted  matter. 

(2)  Claims.  Amendments  to  a  claim 
must  be  made  by  rewriting  such  claim 
with  all  changes  [e.g..  additions, 
deletions,  modifications]  included 
therein,  or  by  directions  to  cancel  or 
delete  such  claim.  The  rewriting  of  a 
claim  (with  the  same  or  a  new  number) 
will  be  construed  as  directing  the 
deletion  of  the  previous  version  of  that 
claim.  A  rewritten  or  newly  added  claim 


must  be  in  clean  form  without  markings 
as  to  the  changes  fi"om  the  previous 
version  of  the  claim  or  a  canceled  claim. 
If  a  claim  is  amended  by  rewriting  such 
claim  with  the  same  number,  the 
amendment  must  be  accompanied  by  a 
copy  of  the  rewritten  claim,  on  one  or 
more  pages  separate  fi"om  the 
amendment,  marked-up  to  show  all  the 
changes  made  by  brackets  (for  deleted 
matter)  or  underlining  (for  added 
matter)  or  by  any  equivalent  marking 
system,  relative  to  the  previous  version 
of  that  claim.  A  claim  canceled  by 
amendment  (deleted  in  its  entirety)  can 
be  reinstated  only  by  a  subsequent 
amendment  presenting  the  claim  as  a 
new  claim  with  a  new  claim  number. 

(3)  Drawings.  Application  drawings 
are  amended  in  the  following  manner: 
Any  change  to  the  patent  drawings  must 
be  submitted  as  a  sketch  on  a  separate 
paper  showing  the  proposed  changes  in 
red  for  approval  by  the  examiner.  Upon 
approval  by  the  examiner,  new 
drawings  in  compliance  with  §  1.84 
including  the  changes  must  be  filed. 

(4)  Disclosure  consistency.  The 
disclosure  must  be  amended,  when 
required  by  the  Office,  to  correct 
inaccuracies  of  description  cind 
definition,  and  to  secure  substantial 
correspondence  between  the  claims,  the 
remainder  of  the  specification,  and  the 
drawings. 

(5)  No  new  matter.  No  amendment 
may  introduce  new  matter  into  the 
disclosure  of  an  application. 

(b)  Amendments  in  reissue 
applications.  Any  amendment  to  the 
description  and  claims  of  a  reissue 
application  must  be  made  in  accordance 
with  §1.173. 
***** 

45.  Section  1.125  is  proposed  to  be 
amended  by  revising  paragraphs  (b)(2) 
and  (c)  to  read  as  follows: 

§1.125    Substitute  specification. 

*        *        *        *       .* 

(b)  *  *  * 

(2)  A  marked-up  copy  of  the 
substitute  specification  showing  all  the 
changes  to  (including  the  matter  being 
added  to  and  the  matter  being  deleted 
from)  the  specification  of  record. 
Numbering  the  paragraphs  of  the 
specification  of  record  is  not  considered 
a  change  that  must  be  shown  pursuant 
to  this  paragraph. 

(c)  A  substitute  specification 
submitted  imder  this  section  must  be 
submitted  in  clean  form  without 
markings  as  to  amended  material.  The 
paragraphs  of  any  substitute 
specification,  other  than  the  claims, 
should  be  individually  numbered  in 
Arabic  numerals  so  that  any  amendment 
to  the  specification  may  be  made  by 


replacement  paragraph  in  accordance 
with§1.121(a)(l)(i). 

.  *        *        *        *        * 

46.  Section  1.131  is  proposed  to  be 
amended  by  revising  its  heading  and 
paragraph  (a)  to  read  as  follows: 

§1.131    Affidavit  or  declaration  of  prior 
invention. 

(a)  When  any  claim  of  an  application 
or  a  patent  imder  reexamination  is 
rejected,  the  inventor  of  the  subject 
matter  of  the  rejected  claim,  the  Owner 
of  the  patent  under  reexamination,  or 
the  party  qualified  under  §§  1.42,  1.43, 
or  1.47,  may  submit  an  appropriate  oath 
or  declaration  to  establish  invention  of 
the  subject  matter  of  the  rejected  claim 
prior  to  the  effective  date  of  the 
reference  or  activity  on  which  the 
rejection  is  based.  The  effective  date  of 
a  U.S.  patent  is  the  date  that  such  U.S. 
patent  is  effective  as  a  reference  under 
35  U.S.C.  102(e).  Prior  invention  may 
not  be  established  under  this  section  in 
any  country  other  than  the  United 
States,  a  NAFTA  country,  or  a  WTO 
member  country.  Prior  invention  may 
not  be  established  under  this  section 
before  December  8, 1993,  in  a  NAFTA 
country  other  than  the  United  States,  or 
before  January  1,  1996,  in  a  WTO 
member  coimtry  other  than  a  NAFTA 
country.  Prior  invention  may  not  be 
established  under  this  section  if  either: 

(1)  The  rejection  is  based  upon  a  U.S. 
patent  to  another  or  others  which  claims 
the  same  patentable  invention  as 
defined  in  §  1.601(n);  or 

(2)  The  rejection  is  based  upon  a 
statutory  bar. 
***** 

47.  Section  1.132  is  proposed  to  be 
revised  to  read  as  follows: 

§1.132    Affidavits  or  declarations 
traversing  rejections  or  objections. 

When  any  claim  of  an  application  or 
a  patent  under  reexamination  is  rejected 
or  objected  to,  the  inventor  of  the 
subject  matter  of  the  rejected  claim,  an 
oath  or  declaration  may  be  submitted  to 
traverse  the  rejection  or  objection.  An 
oath  or  declaration  may  not  be 
submitted  under  this  section  to  traverse 
a  rejection  if  the  rejection  is  based  upon 
a  U.S.  patent  to  another  or  others  which 
claims  the  same  patentable  invention  as 
defined  in  §1. 601  (n). 

48.  Section  1.133  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§1.133    Interviews. 

(a)  Interviews  with  examiners 
concerning  applications  and  other 
matters  pending  before  the  Office  must 
be  conducted  on  Office  premises  and 
within  office  hours,  as  the  respective 


53836  Federal  Register /Vol.  64.  No.  191 /Monday.  October  4,  1999 /Proposed  Rules 


examiners  may  designate.  Interviews 
will  not  be  permitted  at  any  other  time 
or  place  wiUiout  the  authority  of  the 
Commissioner.  Interviews  for  the 
discussion  of  the  patentability  of 
pending  applications  will  not  occur 
before  the  first  Office  action.  The 
examiner  may  require  that  an  interview 
be  scheduled  in  advance. 
«        *        »        *        • 

49.  Section  1.136  is  proposed  to  be 
amended  by  adding  paragraph  (c)  to 
read  as  follows: 

§1.136    Extensions  of  time. 

•        *        •        •        * 

(c)  If  an  applicant  is  notified  in  a 
"Notice  of  Allowability"  that  an 
application  is  otherwise  in  condition  for 
allowance,  the  following  time  periods 
are  not  extendable  if  set  in  the  "Notice 
of  Allowability"  or  in  an  Office  action 
having  a  mail  date  on  or  after  the  mail 
date  of  the  "Notice  of  Allowability": 

(1)  The  period  for  submitting  an  oath 
or  declaration  in  compliance  with 
§1.63; 

(2)  The  period  for  submitting  formal 
drawings  set  under  §  1.85(c);  and 

(3)  The  period  for  making  a  deposit 
set  under  §  1.809(c). 

50.  Section  1.137  is  proposed  to  be 
amended  by  revising  paragraph  (c)  to 
read  as  follows: 

§  1 .1 37    Revival  of  abandoned  application 
or  lapsed  patent 

***** 

(c)(1)  Any  petition  to  revive  pursuant 
to  this  section  in  a  design  application 
must  be  accompanied  by  a  terminal 
disclaimer  and  fee  as  set  forth  in  §  1.321 
dedicating  to  the  public  a  terminal  part 
of  the  term  of  any  patent  granted 
thereon  equivalent  to  the  period  of 
abandonment  of  the  application.  Any 
petition  to  revive  pursuant  to  this 
section  in  either  a  utility  or  plant 
application  filed  before  June  8, 1995, 
must  be  accompanied  by  a  terminal 
disclaimer  and  fee  as  set  forth  in  §  1.321 
dedicating  to  the  public  a  terminal  part 
of  the  term  of  any  patent  granted 
thereon  equivalent  to  the  lesser  of: 

(i)  The  period  of  abandonment  of  the 
application;  or 

(ii)  The  period  extending  beyond 
twenty  years  from  the  date  on  which  the 
application  for  the  patent  was  filed  in 
the  United  States  or,  if  the  application 
contains  a  specific  reference  to  an 
earlier  filed  application(s)  under  35 
U.S.C.  120.  121,  or  365(c),  from  the  date 
on  which  the  earliest  such  application 
was  filed. 

(2)  Any  terminal  disclaimer  pursuant 
to  paragraph  (c)(1)  of  this  section  must 
also  apply  to  any  patent  granted  on  a 
continuing  utility  or  plant  application 


filed  after  June  8. 1995,  or  a  continuing 
design  application,  that  contains  a 
specific  reference  under  35  U.S.C.  120, 
121.  or  365(c)  to  the  application  for 
which  revival  is  sought. 

(3)  The  provisions  of  paragraph  (c)(1) 
of  this  section  do  not  apply  to 
applications  for  which  revival  is  sought 
solely  for  purposes  of  copendency  with 
a  utility  or  plant  application  filed  on  or 
after  June  8. 1995.  or  to  lapsed  patents. 
***** 

51.  Section  1.138  is  proposed  to  be 
revised  to  read  as  follows: 

§  1 .1 38    Express  abandonment. 

(a)  An  application  may  be  expressly 
abandoned  by  filing  in  the  Patent  and 
Trademark  Office  a  written  declaration 
of  abandonment  identifying  the 
application.  Express  abandonment  of 
the  application  may  not  be  recognized 
by  the  Office  unless  it  is  actually 
received  by  appropriate  officials  in  time 
to  act  thereon  before  the  date  of  issue. 

(b)  A  written  declaration  of 
abandoiunent  must  be  signed  by  a  party 
authorized  under  §  1.33(b)(1),  (b)(3)  or 
(b)(4)  to  sign  a  paper  in  the  application, 
except  as  otherwise  provided  in  this 
paragraph.  A  registered  attorney  or 
agent  not  of  record  who  acts  in  a 
representative  capacity  under  the 
provisions  of  §  1.34(a)  when  filing  a 
continuing  application  may  expressly 
abemdon  the  prior  application  as  of  the 
filing  date  granted  to  the  continuing 
application. 

52.  Section  1.152  is  proposed  to  be 
revised  to  read  as  follows: 

§  1 .1 52    Design  drawings. 

The  design  must  be  represented  by  a 
drawing  that  complies  with  the. 
requirements  of  §  1.84.  and  must 
contain  a  sufficient  number  of  views  to 
constitute  a  complete  disclosure  of  the 
appearance  of  the  design.  Appropriate 
and  adequate  surface  shading  should  be 
used  to  show  the  character  or  contour  of 
the  surfaces  represented.  Solid  black 
surface  shading  is  not  permitted  except 
when  used  to  represent  the  color  black 
as  well  as  color  contrast.  Broken  lines 
may  be  used  to  show  visible 
environmental  structure,  but  may  not  be 
used  to  show  hidden  planes  and 
surfaces  which  cannot  be  seen  through 
opaque  materials.  Alternate  positions  of 
a  design  component,  illustrated  by  full 
and  broken  lines  in  the  same  view  are 
not  permitted  in  a  design  drawing. 
Photographs  and  ink  drawings  are  not 
permitted  to  be  combined  as  formal 
drawings  in  one  application. 
Photographs  submitted  in  lieu  of  ink 
drawings  in  design  patent  applications 
must  not  disclose  environmental 


structure  but  must  be  limited  to  the 
design  for  the  article  claimed. 

53.  Section  1.154  is  proposed  to  be 
revised  to  read  as  follows: 

§  1 .1 54    Arrangement  of  application 
elements. 

(a)  The  elements  of  the  design 
application,  if  applicable,  should  appear 
in  the  following  order: 

(1)  Design  application  transmittal 
form. 

(2)  Fee  transmittal  form. 

(3)  Application  data  sheet  (see  §  1.76). 

(4)  Specification. 

(5)  Drawings  or  photographs. 

(6)  Executed  oath  or  declaration  (see 
§  1.153(b)). 

(b)  The  specification  should  include 
the  following  sections  in  order: 

(1)  Preamble,  stating  name  of  the 
applicant,  title  of  the  design,  and  a  brief 
description  of  the  nature  and  intended 
use  of  the  article  in  which  the  design  is 
embodied. 

(2)  Cross-reference  to  related 
applications  (unless  included  in  the 
application  data  sheet). 

(3)  Statement  regarding  federally 
sponsored  research  or  development. 

(4)  Description  of  the  figure  or  figm-es 
of  the  drawing. 

(5)  Feature  description. 

(6)  A  single  claim. 

(c)  The  text  of  the  specification 
sections  defined  in  paragraph  (b)  of  this 
section,  if  applicable,  should  be 
preceded  by  a  section  heading  in 
uppercase  and  without  underlining  or 
bold  type. 

54.  Section  1.155  is  proposed  to  be 
revised  to  read  as  follows: 

§  1 .1 55    Expedited  examination  of  design 
patents. 

(a)  The  applicant  may  request  that  the 
Office  expedite  the  examination  of  a 
design  application.  To  qualify  for 
expedited  examination: 

(1)  The  application  must  include 
drawings  in  compliance  with  §  1.84; 

(2)  The  applicant  must  have 
conducted  a  preexamination  search;  and 

(3)  The  apphcant  must  file  a  request 
for  expedited  examination  including: 

(i)  The  fee  set  forth  in  §  1.17(t);  and 
(ii)  A  statement  that  a  preexamination 
search  was  conducted.  The  statement 
must  also  indicate  the  field  of  search 
and  include  an  information  disclosure 
statement  in  compliance  with  §  1.98. 

(b)  The  Office  will  not  examine  an 
application  that  is  not  in  condition  for 
examination  [e.g.,  missing  basic  filing 
fee)  even  if  the  applicant  files  a  request 
for  expedited  examination  imder  this 
section. 

55.  Section  1.163  is  proposed  to  be 
revised  to  read  as  follows: 
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§  1 .1 63    Specification  and  arrangement  of 
application  eienoents. 

(a)  The  specification  must  contain  as 
full  and  complete  a  disclosure  as 
possible  of  the  plant  and  the 
characteristics  thereof  that  distinguish 
the  same  over  related  known  varieties, 
and  its  antecedents,  and  must 
particularly  point  out  where  and  in 
what  manner  the  variety  of  plant  has 
been  asexually  reproduced.  For  a  newly 
found  plant,  the  specification  must 
particiilarly  point  out  the  location  and 
character  of  the  area  where  the  plant 
was  discovered. 

(b)  The  elements„of  the  plant 
application,  if  applicable,  should  appear 
in  the  following  order: 

(1)  Plant  application  transmittal  form. 

(2)  Fee  transmittal  form. 

(3)  Application  data  sheet  (see  §  1.76). 

(4)  Specification. 

(5)  Drawings  (in  duplicate). 

(6)  Executed  oath  or  declaration 
(§1.162). 

(c)  The  specification  should  include 
the  following  sections  in  order: 

(1)  Title  of  the  invention,  which  may 
include  an  introductory  portion  stating 
the  name,  citizenship,  and  residence  of 
the  applicant. 

(2)  Cross-reference  to  related 
applications  (unless  included  in  the 
application  data  sheet). 

(3)  Statement  regarding  federally 
sponsored  research  or  development. 

(4)  Latin  name  of  the  genus  and 
species  of  the  plant  claimed. 

(5)  Variety  denomination. 

(6)  Background  of  the  invention. 

(7)  Brief  summary  of  the  invention. 

(8)  Brief  description  of  the  drawing. 

(9)  Detailed  botanical  description. 

(10)  A  single  claim. 

(11)  Abstract  of  the  disclosure. 

(d)  The  text  of  the  specification  or 
sections  defined  in  paragraph  (c)  of  this 
section,  if  applicable,  should  be 
preceded  by  a  section  heading  in  upper 
case,  without  underlining  or  bold  type. 

56.  Section  1.173  is  proposed  to  be 
revised  to  read  as  follows: 

§  1 .1 73    Reissue  specification,  drawings, 
and  amendments. 

(a)  Contents  of  a  reissue  application. 
An  application  for  reissue  must  contain 
the  entire  specification,  including  the 
claims,  and  the  drawings  of  the  patent. 
No  new  matter  shall  be  introduced  into 
the  application. 

(1)  Specification,  including  claims. 
The  entire  specification,  including  the 
claims,  of  the  patent  for  which  reissue 
is  requested  must  be  furnished  in  the 
form  of  a  copy  of  the  printed  patent,  but 
with  only  a  single  column  of  the  printed 
patent  securely  mounted,  or  otherwise 
reproduced  in  permanent  form,  on  a 


single  page.  If  an  amendment  of  the 
reissue  application  is  to  be  included,  it 
must  be  made  pursuant  to  paragraph  (b) 
of  this  section. 

(2)  Drawings.  Applicant  must  submit 
a  clean  copy  of  each  drawing  sheet  of 
the  printed  patent  at  the  time  the  reissue 
application  is  filed.  If  such  copy 
complies  with  §  1.84,  no  further 
drawings  will  be  required.  Where  a 
drawing  of  the  reissue  application  is  to 
include  any  changes  relative  to  the 
patent  being  reissued,  the  changes  to  the 
drawing  must  be  made  in  accordance 
with  paragraph  (b)(3)  of  this  section. 
The  Office  will  not  transfer  the 
drawings  from  the  patent  file  to  the 
reissue  application. 

(b)  Making  amendments  in  a  reissue 
application.  An  amendment  in  a  reissue 
application  is  made  either  upon  filing, 
by  incorporating  the  changes  physically 
within  the  specification,  including  the 
claims,  using  markings  pursuant  to 
paragraph  (d)  of  this  section,  or  by  filing 
an  amendment  paper  as  a  preliminary 
amendment  or  during  prosecution 
directing  that  specified  changes  be  made 
to  the  application  specification, 
including  the  claims,  or  to  the  drawings. 

(1)  Specification  other  than  the 
claims.  Changes  to  the  specification, 
other  than  to  the  claims,  must  be  made 
by  submission  of  the  entire  text  of  an 
added  or  rewritten  paragraph,  including 
markings  pursuant  to  paragraph  (d)  of 
this  section,  except  that  an  entire 
paragraph  may  be  deleted  by  a 
statement  deleting  the  paragraph 
without  presentation  of  the  text  of  the 
paragraph.  The  precise  point  in  the 
specification  must  be  identified  where 
any  added  or  rewritten  paragraph  is 
located. 

(2)  Claims.  An  amendment  paper 
must  include  the  entire  text  of  each 
claim  being  changed  by  such 
amendment  paper  and  of  each  claim 
being  added  by  such  amendment  paper. 
For  any  claim  changed  by  the 
amendment  paper,  a  parenthetical 
expression  "amended,"  "twice 
amended,"  etc.,  should  follow  the  claim 
nimiber.  Each  changed  patent  claim  and 
each  added  claim  must  include 
markings  pursuant  to  paragraph  (d)  of 
this  section,  except  that  a  patent  claim 
or  added  claim  should  be  canceled  by 

a  statement  canceling  the  claim  without 
presentation  of  the  text  of  the  claim. 

(3)  Drawings.  Any  change  to  the 
patent  drawings  must  be  submitted  as  a 
sketch  on  a  separate  paper  showing  the 
proposed  changes  in  red  for  approval  by 
the  examiner.  Upon  approval  by  the 
examiner,  new  drawings  in  compliance 
with  §  1.84  including  the  approved 
changes  must  be  fil^.  Amended  figures 
must  be  identified  as  "Amended,"  and 


any  added  figure  must  be  identified  as 
"New."  In  the  event  that  a  hgare  is 
canceled,  the  figure  must  be  surrounded 
by  brackets  and  identified  as 
"Canceled." 

(c)  Status  of  claims  and  support  for 
claim  changes.  Whenever  there  is  an 
amendment  to  the  claims  piu^uant  to 
paragraph  (b)  of  this  section,  there  must 
also  be  supplied,  on  pages  separate  tram 
the  pages  containing  the  changes,  the 
status  (j.e.,  pending  or  canceled),  as  of 
the  date  of  die  amendment,  of  all  patent 
claims  and  of  all  added  claims,  and  an 
explanation  of  the  support  in  the 
disclosure  of  the  patent  for  the  changes 
to  the  claims  made  by  the  amendment 
paper. 

(d)  Changes  shown  by  markings.  Any 
changes  relative  to  the  patent  being 
reissued  which  are  made  to  the 
specification,  including  the  claims, 
upon  filing,  or  by  an  amendment  paper 
in  the  reissue  application,  must  include 
the  following  markings: 

(1)  The  matter  to  be  omitted  by 
reissue  must  be  enclosed  in  brackets: 
and 

(2)  The  matter  to  be  added  by  reissue 
must  be  imderlined. 

(e)  Numbering  of  patent  claims 
preserved.  Patent  claims  may  not  be 
renumbered.  The  numbering  of  any 
claims  added  in  the  reissue  application 
must  follow  the  number  of  the  highest 
numbered  patent  claim. 

(f)  Amendment  of  disclosure  may  be 
required.  The  disclosure  must  be 
amended,  when  required  by  the  Office, 
to  correct  inaccuracies  of  description 
and  definition,  and  to  secure  substantial 
correspondence  between  the  claims,  the 
remainder  of  the  specification,  and  the 
drawings. 

(g)  Amendments  made  relative  to 
patent.  All  amendments  must  be  made 
relative  to  the  patent  specification, 
including  the  claims,  and  drawings, 
which  are  in  effect  as  of  the  date  of 
filing  of  the  reissue  application. 

S 1 .1 74  [Removed  and  Reserved] 
ST.  Section  1.174  is  proposed  to  be 

removed  and  reserved. 
58.  Section  1.176  is  proposed  to  be 

revised  to  read  as  follows: 

f  1.176    Examination  of  reissue. 

(a)  A  reissue  application  will  be 
examined  in  the  same  manner  as  a  non- 
reissue  nonprovisional  application,  and 
will  be  subject  to  all  the  requirements  of 
the  rules  related  to  non-reissue 
applications.  Restriction  between 
subject  matter  of  the  original  patent 
claims  and  previously  unclaimed 
subject  matter  may  be  required. 

(b)  The  examiner  will  act  on 
applications  for  reissue  in  advance  of 
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other  nonprovisional  applications.  An 
application  for  reissue,  other  than  a 
continued  prosecution  application 
under  §  1.53(d),  will  not  be  acted  on 
sooner  than  two  months  after  the 
announcement  of  the  filing  of  the 
reissue  application  in  the  Official 
Gazette. 

59.  Section  1.177  is  proposed  to  be 
revised  to  read  as  follows: 

1 1 .1 77    iMuanc*  of  multipl*  relMua 


(a)  The  Office  may  reissue  a  patent  as 
multiple  reissue  patents.  If  applicant 
files  more  than  one  application  for  the 
reissue  of  a  single  patent,  each  such 
application  must  contain  or  be  amended 
to  contain  in  the  first  sentence  of  the 
specification  a  notice  stating  that  more 
than  one  reissue  application  has  been 
filed  and  identifying  each  of  the  reissue 
applications  by  relationship,  application 
number  and  filing  date.  The  Office  may 
correct  any  reissue  patent  resulting  from 
an  application  to  which  this  paragraph 
applies  and  not  containing  the  required 
notice  by  certificate  of  correction  imder 
§1.322. 

(b)  If  applicant  files  more  than  one 
application  for  the  reissue  of  a  single 
patent,  each  claim  of  the  patent  being 
reissued  must.be  presented  in  each  of 
the  reissue  applications  as  an  amended, 
unamended,  or  canceled  (shown  in 
brackets)  claim,  with  each  such  claim 
bearing  the  same  number  as  in  the 
patent  being  reissued.  The  same  claim 
of  the  patent  being  reissued  may  not  be 
presented  in  its  original  unamended 
form  for  examination  in  more  than  one 
of  such  multiple  reissue  applications. 
The  numbering  of  any  added  claims  in 
any  of  the  multiple  reissue  applications 
must  follow  the  nimiber  of  the  highest 
nimibered  original  patent  claim. 

(c)  If  any  one  of  the  several  reissue 
applications  by  itself  fails  to  correct  an 
error  in  the  original  patent  as  required 
by  35  U.S.C.  251.  but  is  otherwise  in 
condition  for  allowance,  the  Office  may 
suspend  action  in  the  allowable 
application  until  all  issues  are  resolved 
as  to  at  least  one  of  the  remaining 
reissue  applications.  The  Office  may 
also  merge  two  or  more  of  the  multiple 
reissue  applications  into  a  single  reissue 
application.  No  reissue  application 
containing  only  imamended  patent 
claims  and  not  correcting  an  error  in  the 
original  patent  will  be  passed  to  issue 
by  itself. 

60.  Section  1.178  is  proposed  to  be 
revised  to  read  as  follows: 

11.178    Original  patent 

The  application  for  a  reissue  should 
be  accompanied  by  an  offer  to  surrender 
the  original  patent.  The  application 


should  also  be  accompanied  by  the 
original  patent,  or  if  the  original  is  lost 
or  inaccessible,  by  a  statement  to  that 
effect.  The  application  may  be  accepted 
for  examination  in  the  absence  of  the 
original  patent  or  the  statement,  but  one 
or  the  other  must  be  supplied  before  the 
application  is  allowed.  If  a  reissue  is 
refiised,  the  original  patent  will  be 
returned  to  applicant  upon  request. 

61.  Section  1.193  is  proposed  to  be 
amended  by  revising  paragraph  (b)(1)  to 
read  as  follows: 

f  1 .1 93    Examinar's  anawar  and  raply  briaf . 

***** 

(b)(1)  Appellant  may  file  a  reply  brief 
to  an  examiner's  answer  or  a 
supplemental  examiner's  answer  within 
two  months  fix>m  the  date  of  such 
examiner's  answer  or  supplemental 
examiner's  answer.  See  §  1.136(b)  for 
extensions  of  time  for  filing  a  reply  brief 
in  a  patent  application  and  §  1.550(c)  for 
extensions  of  time  for  filing  a  reply  brief 
in  a  reexamination  proceeding.  The 
primary  examiner  must  either 
acknowledge  receipt  and  entry  of  the 
reply  brief  or  withdraw  the  final 
rejection  and  reopen  prosecution  to 
respond  to  the  reply  brief.  A 
supplemental  examiner's  answer  is  not 
permitted,  unless  the  application  has 
been  remanded  by  the  Board  of  Patent 
Appeals  and  Interferences  for  such 
purpose. 
***** 

62.  Section  1.303  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

S  1.303    Civil  action  undar  35  U.S.C.  145, 
146,306. 

(a)  Any  applicant  or  any  owner  of  a 
patent  involved  in  a  reexamination 
proceeding  dissatisfied  with  the 
decision  of  the  Board  of  Patent  Appeals 
and  Interferences,  and  any  party  to  an 
interference  dissatisfied  with  the 
decision  of  the  Board  of  Patent  Appeals 
and  Interferences  may,  instead  of 
appealing  to  the  U.S.  Court  of  Appeals 
for  the  Federal  Circuit  (§  1.301),  have 
remedy  by  civil  action  under  35  U.S.C. 
145  or  146,  as  appropriate.  Such  civil 
action  must  be  commenced  within  the 
tidie  specified  in  §  1.304. 
***** 

63.  Section  1.311  is  proposed  to  be 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 

§  1 .31 1    Notica  of  allowanea. 

***** 

(b)  An  authorization  to  charge  the 
issue  fee  (§  1.18)  to  a  deposit  account 
may  be  filed  in  an  individual 
application  only  after  mailing  of  the 
notice  of  allowance. 


64.  Section  1.312  is  proposed  to  be 
revised  to  read  as  follows: 

§  1 .312    Amendments  after  allowance. 

(a)  No  amendment  may  be  made  as  a 
matter  of  right  in  an  application  after 
the  mailing  of  the  notice  of  allowance. 
Any  amendment  pursuant  to  this 
paragraph  filed  before  the  payment  of 
the  issue  fee  may  be  entered  on  the 
recommendation  of  the  primary 
examiner,  approved  by  the 
Commissioner,  without  withdrawing  the 
application  frxim  issue. 

(b)  Any  amendment  pursuant  to 
paragraph  (a)  of  this  section  filed  after 
the  date  the  issue  fee  is  paid  must  be 
accompanied  by  a  petition  under 

§  1.313(c)(1)  to  withdraw  the 
application  from  issue,  an  unequivocal 
statement  that  one  or  more  claims  are 
unpatentable,  and  an  explanation  as  to 
how  the  amendment  is  necessary  to 
render  such  claim  or  claims  patentable. 

65.  Section  1.313  is  proposed  to  be 
revised  to  read  as  follows: 

11.313    Withdrawal  from  iaaua. 

(a)  Applications  may  be  withdrawn 
frt)m  issue  for  further  action  at  the 
initiative  of  the  Office  or  upon  petition 
by  the  applicant.  To  request  that  the 
Office  withdraw  an  application  from 
issue,  the  applicant  must  file  a  petition 
under  this  section  including  the  fee  set 
forth  in  §  1.1 7Ch)  and  a  showing  of  good 
and  sufficient  reasons  why  withdrawal 
of  the  application  is  necessary.  If  the 
Office  withdraws  the  application  from 
issue,  the  Office  will  issue  a  new  notice 
of  allowance  if  the  Office  again  allows 
the  application. 

(b)  Once  the  issue  fee  has  been  paid, 
the  Office  will  not  withdraw  the 
application  from  issue  at  its  own 
initiative  for  any  reason  except: 

(1)  A  mistake  on  the  part  of  the  Office; 

(2)  A  violation  of  §  1.56  or  illegality  in 
the  application; 

(3)  Unpatentability  of  one  or  more 
claims;  or 

(4)  For  interference. 

(c)  Once  the  issue  fee  has  been  paid, 
the  application  will  not  be  withdrawn 
from  issue  upon  petition  by  the 
applicant  for  any  reason  except: 

(1)  -Unpatentability  of  one  of  more 
claims,  which  petition  must  be 
accompanied  by  a  statement  of  such 
unpatentability  and  an  amendment  in 
compliance  with  §  1.312(b);  or 

(2)  Express  abandomnent  of  the 
application.  Such  express  abandonment 
may  be  in  fevor  of  a  continuing 
application. 

(d)  A  petition  under  this  section  will 
not  be  effective  to  withdraw  the 
application  from  issue  unless  it  is 
actually  received  and  granted  by  the 


Federal  Regirter/Vol.  64,  No.  191 /Monday,  October  4,  1999 /Proposed  Rules 


53839 


appropriate  officials  before  the  date  of 
issue.  Withdrawal  of  an  application 
from  issue  after  pajnnent  of  the  issue  fee 
may  not  be  effective  to  avoid 
publication  o{  application  information. 

66.  Section  1.314  is  proposed  to  be 
revised  to  read  as  follows: 

§1^14    Issuance  of  patent. 

If  applicant  timely  pays  the  issue  fee, 
the  Office  will  issue  the  patent  in 
regular  course  ujaless  the  application  is 
withdrawn  from  issue  (§1.313),  or  the 
Office  defers  issuance  of  the  patent.  To 
request  that  the  Office  defer  issuance  of 
a  patent,  applicant  must  file  petition 
under  this  section  including  the  fee  set 
forth  in  §  1.17(h)  and  a  showing  of  good 
and  sufficient  reasons  why  it  is 
necessary  to  defer  issuance  of  the 
patent. 

67.  Section  1.322  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

S 1 .322    Certificate  of  correction  of  Office 
mistalce. 

(a)  The  Office  may  issue  a  certificate 
of  correction  under  the  conditions 
specified  in  35  U.S.C.  254  at  the  request 
of  the  patentee  or  the  patentee's 
assignee  or  on  its  own  initiative.  If  the 
request  relates  to  a  patent  involved  in  an 
interference,  the  request  must  comply 
with  the  requirements  of  this  section 
and  be  accompanied  by  a  motion  under 
§  1.635.  The  Office  will  not  issue  such 
a  certfficate  on  its  own  initiative 
without  first  notifying  the  patentee 
(including  any  assignee  of  record)  at  the 
correspondence  address  of  record  as 
specified  in  §  1.33(a)  and  affording  the 
patentee  an.opportimity  to  be  heard. 
***** 

68.  Section  1.323  is  proposed  to  be 
revised  to  read  as  follows: 

§1.323    Certificate  of  correction  of 
applicant's  mistake. 

The  Office  may  issue  a  certificate  of 
correction  imder  the  conditions 
specified  in  35  U.S.C.  255  at  the  request 
of  the  patentee  or  the  patentee's 
assignee,  upon  pa)Tnent  of  the  fee  set 
forth  in  §  1.20(a).  If  the  request  relates 
to  a  patent  involved  in  an  interference, 
the  request  must  comply  with  the 
requirements  of  this  section  and  be 
accompanied  by  a  motion  under  §  1.635. 

69.  Section  1.324  is  proposed  to  be 
amended  by  revising  its  heading  and 
paragraph  (b)(1)  and  adding  paragraph 
(c)  to  read  as  follows: 

§  1 .324    Correction  of  inventorship  in 
patent,  pursuant  to  35  U.S.C.  256. 

•        *        *        *        * 

(b)*    *    * 

(1)  Where  one  or  more  persons  are 
being  added,  a  statement  from  each 


person  who  is  being  added  as  an 
inventor  that  the  inventorship  error 
occurred  without  any  deceptive 
intention  on  his  or  her  part; 

***** 

(c)  For  correction  of  inventorship  in 
an  application  see  §§  1.48  and  1.497, 
and  in  an  interference  see  §  1.634. 

70.  Section  1.366  is  proposed  to  be 
amended  by  revising  paragraph  (c)  to 
read  as  follows: 

S  1.366    Submission  of  maintenance  fees. 

***** 

(c)  In  submitting  maintenance  fees 
and  any  necessary  surcharges, 
identification  of  the  patents  for  which 
maintenance  fees  are  being  paid  must 
include  the  patent  number,  and  the 
application  niunber  of  the  United  States 
application  for  the  patent  on  which  the 
maintenance  fee  is  being  paid.  If  the 
payment  includes  identification  of  only 
the  patent  niunber  (i.e.,  does  not 
identify  the  application  number  of  the 
United  States  application  for  the  patent 
on  which  the  maintenance  fee  is  being 
paid),  the  Office  may  apply  the  payment 
to  the  patent  identified  by  patent 
number  in  the  payment  or  may  return 
the  pa)m[ient. 
***** 

71.  Section  1.446  is  proposed  to  be 
amended  by  revising  paragraphs  (a)  and 
(b)  to  read  as  follows: 

§  1 .446    Refund  of  international  application 
filing  and  processing  fees. 

(a)  Money  paid  for  international 
application  fees,  where  paid  by  actual 
mistake  or  in  excess,  such  as  a  payment 
not  required  by  law  or  Treaty  and  it 
Regulations,  may  be  refunded.  A  mere 
change  of  purpose  after  the  payment  of 
a  fee  will  not  entitle  a  party  to  a  refund 
of  such  fee.  The  Office  will  not  refund 
amounts  of  twenty-five  dollars  or  less 
unless  a  refund  is  specifically  requested, 
and  will  not  notify  the  payor  of  such 
amounts.  If  the  payor  or  party 
requesting  a  refund  does  not  provide  the 
banking  information  necessary  for 
making  refunds  by  electronic  funds 
transfer,  the  Office  may  use  the  banking 
information  provided  on  the  payment 
instrument  to  make  any  refund  by 
electronic  funds  transfer. 

(b)  Any  request  for  refund  under 
paragraph  (a)  must  be  filed  within  two 
years  from  the  date  the  fee  was  paid.  If 
the  Office  charges  a  deposit  account  by 
an  amount  other  than  an  amoimt 
specifically  indicated  in  an 
authorization  under  §  1.25(b),  any 
request  for  refund  based  upon  such 
charge  must  be  filed  within  two  years 
from  the  date  of  the  deposit  account 
statement  indicating  such  charge,  and 
include  a  copy  of  that  deposit  accoimt 


statement.  The  time  periods  set  forth  in 
this  paragraph  are  not  extendable. 

***** 

72.  Section  1.497  is  proposed  to  be 
amended  by  revising  paragraph  (b)(2) 
and  adding  paragraph  (d)  to  read  as 
follows: 

§1.497    Oath  or  declaration  under  35 
U.S.C.  371(0X4). 

***** 

(b)*    *     * 

(2)  If  the  person  making  the  oath  or 
declaration  or  any  supplemental  oath  or 
declaration  is  not  the  inventor  (§§  1.42, 
1.43,  or  1.47),  the  oath  or  declaration 
shall  state  the  relationship  of  the  person 
to  the  inventor,  and,  upon  information 
and  belief,  the  facts  which  the  inventor 
would  have  been  required  to  state.  If  the 
person  signing  the  oath  or  declaration  is 
the  legal  representative  of  a  deceased 
inventor,  the  oath  or  declaration- shall 
also  state  that  the  person  is  a  legal 
representative  and  the  citizenship, 
residence  and  mailing  address  of  tbe 
legal  representative. 
***** 

(d)  If  the  oath  or  declaration  filed 
pursuant  to  35  U.S.C.  371(c)(4)  and  this 
section  names  an  inventive  entity 
different  from  the  inventive  entity  set 
forth  in  the  international  stage,  the  oath 
or  declaration  must  be  accompanied  by: 

(1)  A  statement  from  each  person 
being  added  as  an  inventor  and  from 
each  person  being  deleted  as  an 
inventor  that  any  error  in  inventorship 
in  the  international  stage  occurred 
without  deceptive  intention  on  his  or 
her  part: 

(2)  The  processing  fee  set  forth  in 
§1.17(i);and 

(3)  If  an  assignment  has  been  executed 
by  any  of  the  original  named  inventors, 
the  written  consent  of  the  assignee  (see 

§  3.73(b)). 

73.  Section  1.510  is  proposed  to  be 
amended  by  revising  paragraph  (b)(4)  to 
read  as  follows: 

§  1 .51 0    Request  for  reexamination. 

***** 

(b)*    *    * 

(4)  The  entire  specification,  including 
the  claims,  of  the  patent  for  which 
reexamination  is  requested,  in  the  form 
of  a  copy  of  the  printed  patent,  but  with 
only  a  single  column  of  the  printed 
patent  securely  motmted,  or  otherwise 
reproduced  in  permanent  form,  on  a 
single  sheet.  A  clean  copy  of  each 
drawing  sheet  of  the  printed  patent 
must  also  be  furnished.  Additionally,  a 
copy  of  any  disclaimer,  certificate  of 
correction,  or  reexamination  certificate 
issued  in  the  patent  must  be  included. 
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74.  Section  1.530  is  proposed  to  be 
amended  by  revising  its  heading  and 
paragrapL  (d),  and  adding  paragraphs  (e) 
through  (1)  to  read  as  follows: 

§  1 J530    Statwnent;  amendment  by  patent 
owner;  inventorship  change. 

»        •        *        *        * 

(d)  Making  amendments  in  a 
reexamination  proceeding.  A  proposed 
amendment  in  a  reexamination 
proceeding  is  made  by  filing  a  paper 
directing  that  proposed  specified 
changes  be  made  to  the  patent 
specification,  including  the  claims,  or  to 
the  drawings.  An  amendment  paper 
directing  that  proposed  specified 
changes  be  made  in  a  reexamination 
proceeding  may  be  submitted  as  an 
accompaniment  to  a  request  filed  by  the 
patent  owner  in  accordance  with 
§  1.510(e),  as  part  of  a  patent  owner 
statement  in  accordance  with  paragraph 
(b)  of  this  section,  or,  where  permitted, 
diiring  the  conduct  of  the  reexamination 
proceeding  pursuant  to  §  1.550(a). 

(1)  Specification  other  than  iJie 
claims.  Changes  to  the  specification, 
other  than  to  the  claims,  must  be  made 
by  submission  of  the  entire  text  of  an 
added  or  rewritten  paragraph  including 
markings  pursuant  to  paragraph  (f)  of 
this  section,  except  that  ein  entire 
paragraph  may  be  deleted  by  a 
statement  deleting  the  paragraph, 
without  presentation  of  the  text  of  the 
paragraph.  The  precise  point  in  the 
specification  must  be  identified  where 
any  added  or  rewritten  paragraph  is 
located. 

(2)  Claims.  An  amendment  paper 
must  include  the  entire  text  o.f  each 
patent  claim  which  is  being  proposed  to 
be  changed  by  such  amendment  paper 
and  of  each  new  claim  being  proposed 
to  be  added  by  such  amendment  paper. 
For  any  claim  changed  by  the 
amendment  paper,  a  parenthetical 
expression  "amended,"  "twice 
amended,"  etc.,  should  follow  the  claim 
number.  Each  patent  claim  proposed  to 
be  changed  and  each  proposed  added 
claim  must  include  markings  pursuant 
to  paragraph  (f)  of  this  section,  except 
that  a  patent  claim  or  proposed  added 
claim  shoidd  be  canceled  by  a  statement 
canceling  the  claim,  without 
presentation  of  the  text  of  the  claim. 

(3)  Drawings.  Any  change  to  the 
patent  drawings  must  be  submitted  as  a 
sketch  on  a  separate  paper  showing  the 
proposed  changes  in  red  for  approval  by 
the  examiner.  Upon  approval  of  the 
changes  by  the  examiner,  only  new 
sheets  of  drawings  including  the 
changes  and  in  compliance  with  §  1.84 
must  be  filed.  Amended  figures  must  be 
identified  as  "Amended,"  and  any 
added  figiure  must  be  identified  as 


"New."  In  the  event  a  figure  is  canceled, 
the  figure  must  be  surrounded  by 
brackets  and  identified  as  "Canceled." 

(e)  Status  of  claims  and  support  for 
claim  changes.  Whenever  there  is  an 
amendment  to  the  claims  pursuant  to 
paragraph  (d)  of  this  section,  there  must 
also  be  supplied,  on  pages  separate  from 
the  pages  containing  the  changes,  the 
status  (i.e.,  pending  or  canceled),  as  of 
the  date  of  die  amendment,  of  all  patent 
claims  and  of  all  added  claims,  and  an 
explanation  of  the  support  in  the 
disclosvue  of  the  patent  for  the  changes 
to  the  claims  made  by  the  amendment 
paper. 

(f)  Changes  shown  by  markings.  Any 
chcinges  relative  to  the  patent  being 
reexamined  which  are  made  to  the 
specification,  including  the  claims, 
must  include  the  following  markings: 

(1)  The  matter  to  be  omitted  by  the 
reexamination  proceeding  must  be 
enclosed  in  brackets;  and 

(2)  The  matter  to  be  added  by  the 
reexamination  proceeding  must  be 
underlined. 

(g)  Numbering  of  patent  claims 
preserved.  Patent  claims  may  not  be 
renumbered.  The  numbering  of  any 
claims  added  in  the  reexamination 
proceeding  must  follow  the  nimiber  of 
the  highest  nimibered  patent  claim. 

(h)  Amendment  of  disclosure  may  be 
required.  The  disclosure  must  be 
amended,  when  required  by  the  Office, 
to  correct  inaccuracies  of  description 
and  definition,  and  to  sectue  substantial 
correspondence  between  the  claims,  the 
remainder  of  the  specification,  and  the 
drawings. 

(i)  Amendments  made  relative  to 
patent.  All  amendments  must  be  made 
relative  to  the  patent  specification, 
including  the  claims,  and  drawings, 
which  are  in  effect  as  of  the  date  of 
filing  the  request  for  reexamination. 

(j)  No  enlargement  of  claim  scope.  No 
amendment  may  enlarge  the  scope  of 
the  claims  of  the  patent  or  introduce 
new  matter.  No  amendment  may  be 
proposed  for  entry  in  an  expired  patent. 
Moreover,  no  amendment,  other  than 
the  cancellation  of  claims,  will  be 
incorporated  into  the  patent  by  a  •" 

certificate  issued  after  the  expiration  of 
the  patent. 

(k)  Amendments  not  effective  until 
certificate.  Although  the  Office  actions 
will  treat  proposed  amendments  as 
though  they  have  been  entered,  the 
proposed  amendments  will  not  be 
effective  until  the  reexamination 
certificate  is  issued. 

(1)  Correction  of  inventorship  in 
reexamination  proceedings.  (1)  When  it 
appears  that  the  correct  inventor  or 
inventors  were  not  named  in  a  patent 
being  reexamined  through  error  without 


deceptive  intention  on  the  part  of  the 
actual  inventor  or  inventors,  the 
Commissioner  may,  on  petition  of  all 
the  parties  and  the  assignees  and 
satisfactory  proof  of  the  facts  and 
payment  of  the  fee  set  forth  in  §  1.20(b), 
or  on  order  of  a  court  before  which  such 
matter  is  called  in  question,  include  in 
the  reexamination  certificate  to  be 
issued  under  §  1.570  an  amendment 
naming  only  the  actual  inventor  or 
inventors.  The  petition  must  be 
submitted  as  part  of  the  reexamination 
proceeding,  and  must  satisfy  the 
requirements  of  §  1.324. 

(2)  Notwithstanding  paragraph  (1)(1) 
of  this  section,  if  a  petition  to  correct 
inventorship  satisfying  the  requirements 
of  §  1.324  is  filed  in  a  reexamination 
proceeding,  and  the  reexamination 
proceeding  is  terminated  other  than  in 
a  reexamination  certificate  under 
§  1.570,  a  certificate  of  correction 
indicating  the  change  of  inventorship 
stated  in  the  petition  will  be  issued 
upon  request  by  the  patentee. 

75.  Section  1.550  is  proposed  to  be 
amended  by  revising  paragraphs  (a) 
through  (c)  to  read  as  follows: 

§  1  ^50    Conduct  of  reexamination 
proceedings. 

(a)  All  reexamination  proceedings, 
including  any  appeals  to.  the  Board  of 
Patent  Appeals  and  Interferences,  will 
be  conducted  with  special  dispatch 
within  the  Office.  After  issuance  of  the 
reexamination  order  and  expiration  of 
the  time  for  submitting  any  responses 
thereto,  the  examination  will  be 
conducted  in  accordance  with  §§  1.104, 
1.105, 1.110-1.113, 1.115,  and  1.116 
and  will  result  in  the  issuance  of  a 
reexamination  certificate  under  §  1.570. 

(b)  The  patent  owner  wiU  be  given  at 
least  thirty  days  to  respond  to  any  Office 
action.  Such  response  may  include 
further  statements  in  response  to  any 
rejections  and/or  proposed  amendments 
or  new  claims  to  place  the  patent  in  a 
condition  where  all  claims,  if  amended 
as  proposed,  would  be  patentable. 

(c)(1)  On  or  before  the  day  on  which 
an  action  by  the  patent  owner  is  due  in 
a  reexamination  proceeding,  the  time  for 
taking  attion  by  a  patent  owner  will  be 
extended  only  for  sufficient  cause,  and 
for  a  reasonable  time  specified.  Any 
request  for  such  extension  must  be  filed 
on  or  before  the  day  on  which  action  by 
the  patent  owner  is  due,  but  in  no  case 
will  the  mere  filing  of  a  request  effect 
any  extension.  See  §  1.304(a)  for 
extensions  of  time  for  filing  a  notice  of 
appeal  to  the  U.S.  Court  of  Appeals  for 
••  the  Federal  Circuit  or  for  commencing  a 
civil  action. 

(2)  After  the  day  on  which  an  action 
by  the  patent  owner  is  due  in  a 
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reexamination  proceeding,  the  time  for 
taking  action  by  a  patent  owner  will  be 
extended  only  upon  the  granting  of  a 
petition  for  extension  of  time  to  accept 
late  papers  on  the  grounds  that 
submission  of  the  papers  was 
unintentionally  delayed.  A  petition 
must  be:. 

(i)  Accompanied  by  papers  effecting 
the  action  by  the  patent  owner  required 
to  continue  prosecution  of  the 
reexamination  proceeding; 

(ii)  Accompanied  by  the  petition  fee 
as  set  forth  in  §  1.17(h); 
.  (iii)  Accompanied  by  a  statement  that 
the  delay  was  unintentional.  The 
Commissioner  may  require  additional 
information  where  there  is  a  question 
whether  the  delay  was  unintentional; 
and 

(iv)  Filed  as  a  complete  petition 
within  the  full  statutory  time  period  for 
submission  of  the  papers  that  were 
unintentionally  delayed. 
***** 

76.  Section  1.666  is  proposed  to  be 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 

§  1 .666    Filing  of  interference  settiement 
agreements. 

***** 

(b)  If  any  party  filing  the  agreement  or 
imderstanding  under  paragraph  (a)  of 
this  section  so  requests,  the  copy  will  be 
kept  separate  from  the  file  of  the 
interference,  and  made  available  only  to 
Government  agencies  on  written 
request,  or  to  any  person  upon  petition 
accompanied  by  the  fee  set  forth  in 
§  1 . 1 7(h)  and  on  a  showing  of  good 
cause. 
*        *  -     *        *        * 

n.  Section  1.720  is  proposed  to  be 
amended  by  revising  paragraphs  (b)  and 
(g)  to  read  as  follows: 


§1.720 
term. 


Conditions  for  extension  of  patent 


(b)  The  term  of  the  patent  has  never 
been  previously  extended,  except  for 
extensions  issued  pursuant  to  §  1.701, 
§1.760,  or  §1.790; 
***** 

(g)  The  term  of  the  patent,  including 
any  interim  extension  issued  pursuant 
to  §  1.790,  has  not  expired  before  the 
submission  of  an  application  in 
compliance  with  §  1.741;  and 
***** 

78.  Section  1.730  is  proposed  to  be 
revised  to  read  as  follows: 

§1.730    Applicant  for  extension  of  patent 
term;  signature  requirements. 

(a)  Any  application  for  extension  of  a 
patent  term  must  be  submitted  by  the 
owner  of  record  of  the  patent  or  its  agent 


and  must  comply  with  the  requirements 
of  §1.740. 

(b)  If  the  application  is  submitted  by 
the  patent  owner,  the  application  must 
be  signed  either  by: 

(1)  The  patent  owner  in  compliance 
with  §  3.73(b)  of  this  chapter;  or 

(2)  A  registered  practitioner  on  behalf 
of  the  patent  owner. 

(c)  If  the  application  is  submitted  on 
behalf  of  the  patent  owner  by  an  agent 
of  the  patent  owner  (e.g.,  a  licensee  of 
the  patent  owner),  the  application  must 
be  signed  by  a  registered  practitioner  on 
behalf  of  the  agent.  The  Office  may 
require  proof  that  the  agent  is 
authorized  to  act  on  behalf  of  the  patent 
owner. 

(d)  If  the  application  is  signed  by  a 
registered  practitioner ,-the  Office  may 
require  proof  that  the  practitioner  is 
authorized  to  act  on  behalf  of  the  patent 
owner  or  agent  of  the  patent  owner. 

79.  Section  1.740  is  proposed  to  be 
amended  by  revising  its  heading,  the 
introductory  text  of  paragraph  (a),  and 
paragraphs  {a)(9),  (a)(10),  (a)(l4).  (a){15), 
(b)  and  (c)  to  read  as  follows: 

§  1 .740    Formal  requirements  for 
application  for  extension  of  patent  term; 
correction  of  informalities. 

(a)  An  application  for  extension  of 
patent  term  must  be  made  in  writing  to 
the  Commissioner.  A  formal  application 
for  the  extension  of  patent  term  must 
include: 
*        *        *      .  *        * 

(9)  A  statement  that  the  patent  claims 
the  approved  product  or  a  method  of 
using  or  maniifacturing  the  approved 
product,  and  a  showing  which  Usts  each 
applicable  patent  claim  and 
demonstrates  the  maimer  in  which  at 
least  one  such  patent  claim  reads  on: 

(i)  The  approved  product,  if  the  listed 
claims  include  any  claim  to  the 
approved  product; 

(ii)  The  method  of  using  the  approved 
product,  if  the  listed  claims  include  any 
claim  to  the  method  of  using  the 
approved  product;  and 

(iii)  The  method  of  manufacturing  the 
approved  product,  if  the  listed  claims 
include  any  claim  to  the  method  of 
manufacturing  the  approved  product; 

(10)  A  statement  beginning  on  a  new 
page,  of  the  relevant  dates  and 
information  pursuant  to  35  U.S.C.  156(g) 
in  order  to  enable  the  Secretary  of 
Health  and  Human  Services  or  the 
Secretary  of  Agriculture,  as  appropriate, 
to  determine  the  applicable  regulatory 
review  period  as  follows: 

(i)  For  a  patent  claiming  a  hiunan 
drug,  antibiotic,  or  human  biological 
product: 

(A)  The  effective  date  of  the 
investigational  new  drug  (IND) 
application  and  the  IND  number; 


(B)  The  date  on  which  a  new  drug 
application  (NDA)  or  a  Product  License 
Application  (PLA)  was  initially 
submitted  and  the  NDA  or  PLA  number, 
and 

(C)  The  date  on  which  the  NDA  was 
approved  or  the  Product  License  issued; 

(ii)  For  a  patent  claiming  a  new 
animal  drug: 

(A)  The  date  a  major  health  or 
environmental  effects  test  on  the  drug 
was  initiated,  and  any  available 
substantiation  of  that  date,  or  the  date 
of  an  exemption  under  subsection  (j)  of 
section  512  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  became  effective  for 
such  animal  drug; 

(B)  The  date  on  which  a  new  animal 
drug  application  (NADA)  was  initially 
submitted  and  the  NADA  number;  and 

(C)  The  date  on  which  the  NADA  was 
approved; 

(iii)  For  a  patent  claiming  a  veterinary 
biological  product: 

(A)  The  date  the  authority  to  prepare 
an  experimental  biological  product 
under  the  Virus-Serum-Toxin  Act 
became  effective; 

(B)  The  date  an  application  for  a 
license  was  submitted  imder  the  Virus- 
Serum-Toxin  Act;  and 

(C)  The  date  the  license  issued; 
(iv)  For  a  patent  claiming  a  food  or 

color  additive: 

(A)  The  date  a  major  health  or 
enviromnental  effects  test  on  the 
additive  was  initiated  and  any  available 
substantiation  of  that  date; 

(B)  The  dato  on  which  a  petition  for 
product  approval  under  the  Federal 
Food,  Drug  and  Cosmetic  Act  was 
initially  submitted  and  the  petition 
number;  and 

(C)  The  date  on  which  the  FDA 
published  a  Federal  Register  notice 
listing  the  additive  for  use; 

(v)  For  a  patent  claiming  a  medical 
device: 

(A)  The  effective  date  of  the 
investigational  device  exemption  (IDE) 
and  the  IDE  number,  if  applicable,  or 
the  date  on  which  the  applicant  began 
the  first  clinical  investigation  involving 
the  device  if  no  IDE  was  submitted  and 
any  available  substantiation  of  that  date; 

(B)  The  date  on  which  the  application 
for  product  approval  or  notice  of 
completion  of  a  product  development 
protocol  under  section  515  of  the 
Federal  Food,  Drug  and  Cosmetic  Act 
was  initially  submitted  and  the  number 
of  the  application;  and 

(C)  The  date  on  which  the  application 
was  approved  or  the  protocol  declared 
to  be  completed; 
***** 

(14)  The  prescribed  fee  for  receiving 
and  acting  upon  the  application  for 
extension  (see  §  1.20(j));  and 
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(15)  The  name,  address,  and 
telephone  number  of  the  person  to 
whom  inquiries  and  correspondence 
relating  to  the  application  for  patent 
term  extension  are  to  be  directed. 

(b)  The  application  under  this  section 
must  be  accompanied  by  two  additional 
copies  of  such  application. 

(c)  If  an  application  for  extension  of 
patent  term  is  informal  under  this 
section,  the  Office  will  so  notify  the 
applicant.  The  applicant  has  two 
months  from  the  mail  date  of  the  notice, 
or  such  time  as  is  set  in  the  notice, 
within  which  to  correct  the  informality. 
Unless  the  notice  indicates  otherwise, 
this  time  period  may  be  extended  under 
the  provisions  of  §  1 . 1 36. 

80.  Section  1.741  is  proposed  to  be 
amended  by  revising  its  heading,  the 
introductory  text  of  paragraph  (a)  and 
paragraphs  (a)(5)  and  (b)  to  read  as 
follows: 

§  1 .741    Complete  application  given  a  filing 
data;  petition  procedure. 

(a)  The  filing  date  of  an  application 
for  extension  of  a  patent  term  is  the  date 
on  which  a  complete  application  is 
received  in  the  Office  or  filed  pursuant 
to  the  procedures  set  forth  in  §  1.8  or 
§  l.ip.  A  complete  appUcation  must 
include: 


(5)  Sufficient  information  to  enable 
the  Commissioner  to  determine  under 
subsections  (a)  and  (b)  of  35  U.S.C.  156 
the  eligibility  of  a  patent  for  extension 
and  the  rights  that  will  be  derived  from 
the  extension  and  information  to  enable 
the  Commissioner  and  the  Secretary  of 
Health  and  Human  Services  or  the 
Secretary  of  Agriculture  to  determine 
the  length  of  the  regulatory  review 
period;  and 
*        •        *        *        • 

(b)  If  an  application  for  extension  of 
patent  term  is  incomplete  under  this 
section,  the  Office  will  so  notify  the 
applicant.  If  applicant  requests  review 
of  a  m)tice  that  an  application  is 
incomplete,  or  review  of  the  filing  date 
accorded  an  application  under  this 
section,  applicant  must  file  a  petition 
pursuant  to  this  paragraph  accompanied 
by  the  fee  set  forth  in  §  1.17(h)  within 
two  months  of  the  mail  date  of  the 
notice  that  the  application  is 
incomplete,  or  the  notice  according  the 
filing  date  complained  of.  Unless  the 
notice  indicates  otherwise,  this  time 
period  may  be  extended  imder  the 
provisions  of  §  1.136. 

81.  Section  1.780  is  proposed  to  be 
revised  to  read  as  follows: 


§  1 .780    Certificate  or  order  of  extension  of 
patent  term. 

If  a  determination  is  made  pursuant  to 
§  1.750  that  a  patent  is  eligible  for 
extension  and  that  the  term  of  the  patent 
is  to  be  extended,  a  certificate  of 
extension,  imder  seal,  or  an  order 
granting  interim  extension  under  35 
U.S.C.  156(d)(5),  will  be  issued  to  the 
applicant  for  the  extension  of  the  patent 
term.  Such  certificate  or  order  will  be 
recorded  in  the  official  file  of  the  patent 
and  will  be  considered  as  part  of  the 
original  patent.  Notification  of  the 
issuance  of  the  certificate  or  order  of 
extension  will  be  published  in  the 
Official  Gazette  of  the  Patent  and 
Trademark  Office.  Notification  of  the 
issuance  of  the  order  granting  an  interim 
extension  under  35  U.S.C.  156(d)(5), 
including  the  identity  of  the  product 
ciurently  imder  regulatory  review,  will 
be  published  in  the  Official  Gazette  of 
the  Patent  and  Trademark  Office  and  in 
the  Federal  Register.  No  certificate  of, 
or  order  granting,  an  extension  will  be 
issued  if  the  term  of  the  patent  cannot 
be  extended,  even  though  the  patent  is 
otherwise  determined  to  be  eligible  for 
extension.  In  such  situations,  the  final 
determination  made  pursuant  to  §  1.750 
will  indicate  that  no  certificate  or  order 
will  issue. 

82.  Section  1.809  is  proposed  to  be 
amended  by  revising  paragraphs  (b) 
introductory  text,  (b)(1)  and  (c)  to  read 
as  follows: 

§1.809    Examination  procedures. 

***** 

(b)  The  applicant  for  patent  or  patent 
owner  shall  reply  to  a  rejection  imder 
paragraph  (a)  of  this  section  by — 

(1)  In  the  case  of  an  applicant  for 
patent,  making  an  acceptable  original  or 
replacement  or  supplemented  deposit  or 
assuring  the  Office  in  writing  that  an 
acceptable  deposit  will  be  made,  or,  in 
the  case  of  a  patent  owner,  requesting  a 
certificate  of  correction  of  the  patent 
which  meets  the  terms  of  paragraphs  (b) 
and(c)of  §1.805,  or 
***** 

(c)  If  an  application  for  patent  is 
otherwise  in  condition  for  allowance 
except  for  a  needed  deposit  and  the 
Office  has  received  a  written  assurance 
that  an  acceptable  deposit  will  be  made, 
applicant  will  be  notified  and  given  a 
period  of  time  within  which  the  deposit 
must  be  made  in  order  to  avoid 
abandonment.  This  time  period  is  not 
extendable  imder  §  1.136(a)  or  (b)  (see 

§  1.136(c)). 
***** 

83.  Section  1.821  is  proposed  to  be 
amended  by  revising  paragraphs  (c),  (e) 
and  (f)  to  read  as  follows: 


§  1 .821    Nucleotide  and/or  amino  acid 
sequence  disclosures  In  patent 
applications. 

***** 

(c)  Patent  applications  which  contain 
disclosures  of  nucleotide  and/ or  amino 
acid  sequences  must  contain  such 
nucleotide  and/ or  amino  acid  sequences 
disclosure  and  associated  information  as 
a  separate  part  of  the  disclosure  using 
the  symbols  and  format  in  accordance 
with  the  requirements  of  §§  1.822  emd 
1.823.  This  disclosure  is  hereinafter 
referred  to  as  the  "Sequence  Listing." 
Each  sequence  disclosed  must  appear 
separately  in  the  "Sequence  Listing." 
Each  sequence  set  forth  in  the 
"Sequence  Listing"  shall  be  assigned  a 
separate  sequence  identifier.  The 
sequence  identifiers  shall  begin  with  1 
and  increase  sequentially  by  integers.  If 
no  sequence  is  present  for  a  sequence 
identifier,  the  code  "000"  shall  be  used 
in  place  of  the  sequence.  The  response 
for  the  numeric  identifier  <160>  (see 
§  1.823(b))  shall  include  the  total 
number  of  SEQ  ID  NOs,  whether 
followed  by  a  sequence  or  by  the  coda 
"000."  The  "Sequence  Listing"  must  be 
submitted  either  on: 

(1)  Paper  in  compliance  with  §  1.823; 
or 

(2)  A  Compact  Disk-Read  Only 
Memory  (CD-ROM)  or  Compact  Disk- 
Recordable  (CD-R)  in  compliance  with 
§  1.823.  Applicant  may  submit  a  second 
copy  of  such  a  CD-ROM  or  CD-R 
"Sequence  Listing"  to  satisfy  the 
requirement  for  a  "Sequence  Listing"  in 
a  computer  readable  format  pursuant  to 
paragraph  (e)  of  this  section,  provided 
that  the  CD-ROM  or  CD-R  "Sequence 
Listing"  meets  the  requirements  of 

§  1.824(b)  and  (c)(4). 
***** 

(e)  In  addition  to  the  submission  of 
the  "Sequence  Listing"  referred  to  in 
paragraph  (c)  of  this  section,  a  copy  of 
this  "Sequence  Listing"  must  also  be 
submitted  in  computer  readable  form  in 
accordance  with  tbe  requirements  of 
§  1.824.  The  computer  readable  form 
submitted  pursuant  to  this  paragraph 
must  be  a  copy  of  the  "Sequence 
Listing"  submitted  pursuant  to 
paragraph  (c)  of  this  section  and  will  not 
necessarily  be  retained  as  a  part  of  the 
patent  application  file.  If  the  computer 
readable  form  of  a  new  application  is  to 
be  identical  with  the  computer  readable 
form  of  another  application  of  the 
applicant  on  file  in  the  Patent  and 
Trademark  Office,  reference  may  be 
made  to  the  other  application  and 
computer  readable  form  in  lieu  of  filing 
a  duplicate  computer  readable  form  in 
the  new  application  if  the  computer 
readable  form  in  the  other  appUcation 
was  compliant  with  all  of  the 
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requirements  of  this  subpart.  The  new 
application  shall  be  accompanied  by  a 
letter  making  such  reference  to  the  other 
application  and  computer  readable 
form,  both  of  which  shall  be  completely 
identified.  In  the  new  application, 
applicant  must  also  request  the  use  of 
the  compliant  computer  readable  form 
(CRF)  "Sequence  Listing"  that  is  already 
on  file  for  the  other  application  and 
must  state  that  the  paper  or  CD-ROM  or 
CD-R  copy  of  the  "Sequence  Listing"  in 
the  new  application  is  identical  to  die 
computer  readable  (CRF)  copy  filed  for 
the  other  application. 

(f)  In  addition  to  the  paper  or  CD- 
ROM  or  CD— R  copy  required  by 
paragraph  (c)  of  this  section  and  the 
computer  readable  form  required  by 
paragraph  (e)  of  this  section,  a  statement 
that  the  content  of  the  paper,  CD-ROM, 
or  CD-R  submission  under  paragraph  (c) 
of  this  section  and  the  computer 
readable  (CRF)  copy  imder  paragraph  (e) 
of  this  section  are  the  same  must  be 
submitted  with  the  computer  readable 
form  [e.g.,  a  statement  that  "the 
information  recorded  in  computer 
readable  form  is  identical  to  the  paper 
(or  CD-ROM  or  CD-R)  copy  of  die 
sequence  listing  submitted  under 
§  1.821(c)"  submitted  under  §  1.821(c)). 
***** 

84.  Section  1.823  is  proposed  to  be 
amended  by  revising  its  heading  and 
paragraph  (a)  to  read  as  follows: 

§  1 .823    Requirenwnts  for  nucleotide  and/ 
or  amino  acid  sequences  as  part  of  ttte 
application. 

(a)(1)  If  die  "Sequence  Listing" 
required  by  §  1.821(c)  is  submitted  on 
paper:  The  "Sequence  Listing,"  setting 
forth  the  nucleotide  and/or  amino  acid 
sequence  and  associated  information  in 
accordance  with  paragraph  (b)  of  this 
section,  must  begin  on  a  new  page  and 
must  be  tided  "Siequence  Listing."  The 
"Sequence  Listing"  preferably  should  be 
numbered  independently  of  the 
numbering  of  the  remainder  of  the 
application.  Each  page  of  the  "Sequence 
Listing"  should  contain  no  more  than  66 
lines  and  each  line  should  contain  no 
more  than  72  characters.  A  fixed-width 
font  should  be  used  exclusively 
throughout  the  "Sequence  Listing." 

(2)  u  the  "Sequence  Listing"  required 
by  §  1.821(c)  is  submitted  on  a  CD-ROM 
or  CD-R:  The  "Sequence  Listing"  must 
be  submitted  as  a  text  file  in  the 
American  Standard  Code  for 
Information  Interchange  (ASCII)  in 
accordance  with  the  standards  for  that 
medium  set  forth  in  36  CFR  1228.188(c) 
and  (d).  No  other  format  shall  be 
allowed.  The  CD-ROM  or  CD-R 
"Sequence  Listing"  must  also  be 
accompanied  by  dociimentadon  on 


paper  that  is  adequate  to  identify, 
maintain,  and  interpret  the  electronic 
"Sequence  Listing."  A  notation  that  a 
"Sequence  Listing"  is  submitted  on  a 
CD-ROM  or  CD-R  must  be  placed 
conspicuously  in  the  specification  (see 
§  1.77(b)(ll)).  The  CD-ROM  or  CD-R 
"Sequence  Listing"  also  must  be  labeled 
with  the  following  information: 

(i)  The  name  of  each  inventor  (if 
known); 

(ii)  The  title  of  the  invention; 

(iii)  The  sequence  identifiers  of  the 
"Sequence  Listings"  on  that  CD-ROM 
or  CD-R;  and 

(iv)  The  docket  nuimber  used  by  the 
person  filing  the  application  to  identify 
the  application  (if  applicable). 
***** 

84a.  Section  1.824  is  proposed  to  be 
amended  by  revising  paragraph  (c)(4)  to 
read  as  follows: 

§  1 .824    Form  and  format  for  nucleotide 
and/or  amino  acid  sequence  submissions  in 
computer  readable  form. 

*        *        *     *  •        * 

(c)*  *  * 

(4)  CD-ROM  or  CD-R:  Format  ISO 
9660  or  High  Sierra  Format. 

***** 

85.  Section  1.825  is  proposed  to  be 
amended  by  revising  paragraphs  (a)  and 
(b)  to  read  as  follows: 

§  1 .825    Amendments  to  or  replacement  of 
sequence  listing  and  computer  readable 
copy  thereof. 

(a)  Any  amendment  to  the  paper  copy 
of  the  "Sequence  Listing"  submitted 
pursuant  to  §  1.821  must  be  made  by 
submission  of  substitute  sheets.  Any 
amendment  to  the  CD-ROM  or  CD-R 
copy  of  the  "Sequence  Listing" 
submitted  pursuant  to  §  1.821  must  be 
made  by  submission  of  a  new  CD-ROM 
or  CD-R  containing  a  substitute 
"Sequence  Listing."  Amendments  must 
be  accompanied  by  a  statement  that 
indicates  support  for  the  amendment  in 
the  application-as-filed,  and  a  statement 
that  die  substitute  sheets  or  new  CD- 
ROM  or  CD-R  includes  no  new  matter. 

(b)  Any  amendment  to  the  paper,  CD- 
ROM,  or  CD-R  copy  of  the  "Sequence 
Listing"  pursuant  to  paragraph  (a)  of 
this  section  must  be  accompanied  by  a 
substitute  copy  of  the  computer 
readable  form  of  the  "Sequence  Listing" 
required  pursuant  to  §  1.821(e), 
including  all  previously  submitted  data 
with  the  amendment  incorporated 
therein,  and  accompanied  by  a 
statement  that  the  computer  readable 
form  copy  is  the  same  as  the  substitute 
paper  or  new  CD-ROM  or  CD-R  copy  of 
the  "Sequence  Listing." 


PART  3— ASSIGNMENT,  RECORDING 
AND  RIGHTS  OF  ASSIGNEE 

86.  The  authority  citation  for  37  CFR 
part  3  continues  to  read  as  follows: 

Authority:  15  U.S.C.  1123;  35  U.S.C.  6. 

87.  Section  3.27  is  proposed  to  be 
revised  to  read  as  follows: 

§  3.27    Mailing  address  for  submitting 
documents  to  be  recorded. 

Documents  and  cover  sheets  to  be 
recorded  should  be  addressed  to  the 
Commissioner  of  Patents  and 
Trademarks,  Box  Assignment, 
Washington,  D.C.  20231,  unless  they  are 
filed  together  with  new  applications. 

88.  Section  3.71  is  proposed  to  be 
revised  to  read  as  follows: 

§3.71    Prosecution  by  assignee. 

(a)  Patents — Conducting  of 
prosecution.  One  or  more  assignees  as 
defined  in  paragraph  (b)  of  this  section 
may,  after  becoming  of  record  pursuant 
to  paragraph  (c)  of  this  section,  conduct 
prosecution  of  a  national  patent 
application  or  a  reexamination 
proceeding  to  the  exclusion  of  either  the 
inventive  entity,  or  the  assignee(s) 
previously  entiUed  to  conduct 
prosecution. 

(b)  Patents — Assignee(s)  who  can 
prosecute.  The  assignee(s}  who  may 
conduct  either  the  prosecution  of  a 
national  application  for  patent  or  a 
reexamination  proceeding  are: 

(1)  A  single  assignee.  An  assignee  of 
the  entire  right,  title  and  interest  in  the 
application  or  patent  being  reexamined 
who  is  of  record,  or 

(2)  Partial  assignee(s)  together  or  with 
inventorfs).  All  partial  assignees,  or  all 
partial  assignees  and  inventors  who 
have  not  assigned  their  right,  tide  and 
interest  in  the  application  or  patent 
being  reexamined,  who  together  own 
the  entire  right,  title  and  interest  in  the 
application  or  patent  being  reexamined. 
A  partial  assignee  is  any  assignee  of 
record  having  less  than  the  entire  right, 
title  and  interest  in  the  application  or 
patent  being  reexamined. 

(c)  Patents — Becoming  of  record.  An 
assignee  becomes  of  record  either  in  a 
national  patent  appUcation  or  a 
reexamination  proceeding  by  filing  a 
statement  in  compliance  with  §  3.73(b). 

(d)  Trademarks.  The  assignee  of  a 
trademark  application  or  registration 
may  prosecute  a  trademark  application; 
submit  documents  to  maintain  a 
trademark  registration;  or  file  papers 
against  a  third  party  in  reliance  on  the 
assignee's  trademark  application  or 
registration,  to  the  exclusion  of  the 
original  applicant  or  previous  assignee. 
The  assignee  must  establish  owrnership 
in  compliance  with  §  3.73(b). 
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89.  Section  3.73  is  proposed  to  be 
revised  to  read  as  follows: 

1 3.73    Establishing  right  of  assignee  to 
take  action. 

(a)  The  inventor  is  presumed  to  be  the 
owner  of  a  patent  application,  and  any 
patent  that  may  issue  therefrom,  unless 
there  is  an  assignment.  The  original 
applicant  is  presumed  to  be  the  owner 
of  a  trademark  application  or 
registration,  unless  there  is  an 
assignment. 

(b)(1)  In  order  to  request  or  take  action 
in  a  patent  or  trademark  matter,  the 
assignee  must  establish  its  ownership  of 
the  patent  or  trademark  property  to  the 
satisfaction  of  the  Commissioner.  The 
establishment  of  ownership  by  the 
assignee  may  be  combined  with  the 
paper  that- requests  or  takes  the  action. 
Ownership  is  established  by  submitting 
to  the  Office  a  signed  statement 
identifying  the  assignee,  accompanied 
by  either: 

(i)  Docimientary  evidence  of  a  chain 
of  title  from  the  original  owner  to  the 
assignee  (e.g.,  copy  of  an  executed 
assignment).  The  documents  submitted 
to  establish  ownership  may  be  required 
to  be  recorded  pursuant  to  §  3.11  in  the 
assignment  records  of  the  Office  as  a 
condition  to  permitting  the  assignee  to 
take  action  in  a  matter  pending  before 
the  Office;  or 

(ii)  A  statement  specifying  where 
documentary  evidence  of  a  chain  of  title 
is  recorded  in  the  assignment  records  of 
the  Office  (e.g.,  reel  and  frame  number). 

(2)  The  submission  establishing 
ownership  must  show  that  the  party 
signing  the  submission  is  a  party 
authorized  to  act  on  behalf  of  the 
assignee  by: 

(i)  Including  a  statement  that  the  party 
signing  the  submission  is  authorized  to 
act  on  behalf  of  the  assignee;  or 

(ii)  Being  signed  by  a  person  having 
apparent  authority  to  sign  on  behalf  of 
the  assignee,  e.g.,  an  officer  of  the 
assignee. 

(c)  For  patent  matters  only: 

(1)  Establishment  of  ownership  by  the 
assignee  must  be  submitted  prior  to,  or 
at  the  same  time  as,  the  paper  requesting 
or  taking  action  is  submitted. 

(2)  If  the  submission  under  this 
section  is  by  an  assignee  of  less  than  the 
entire  right,  title  and  interest,  such 
assignee  must  indicate  the  extent  (by 
percentage)  of  its  ownership  interest  or 
the  Office  may  refuse  to  accept  the 
submission. 

90.  Section  3.81  is  proposed  to  be 
revised  to  read  as  follows: 

§  3.81    Issue  of  patent  to  assignee. 
For  a  patent  application,  if  an 
assignment  of  the  entire  right,  title,  and 


interest  is  recorded  before  the  issue  fee 
is  paid,  the  patent  may  issue  in  the 
name  of  the  assignee.  If  the  assignee 
holds  an  undivided  part  interest,  the 
patent  may  issue  jointly  to  the  inventor 
and  the  assignee.  If  the  patent  is  to  issue 
solely  or  jointly  to  that  assignee,  the 
name  of  the  assignee  must  be  provided 
at  the  time  the  issue  fee  is  paid. 

PART  5— SECRECY  OF  CERTAIN 
INVENTIONS  AND  UCENSES  TO 
EXPORT  AND  RLE  APPLICATIONS  IN 
FOREIGN  COUNTRIES 

91.  The  authority  citation  for  37  CFR 
part  5  would  continue  to  read  as 
follows: 

Authority:  35  U.S.C.  6,  41. 181-188,  as 
amended  by  the  Patent  Law  Foreign  Filing 
Amendments  Act  of  1988,  Pub.  L.  100-418, 
102  Stat.  1567;  the  Arms  Export  Control  Act, 
as  amended,  22  U.S.C.  2751  et  seq.\  the 
Atomic  Energy  Act  of  1954,  as  amended,  42 
U.S.C.  2011  et  seq.;  and  the  Nuclear  Non- 
Proliferation  Act  of  1978.  22  U.S.C.  3201  et 
seq.;  and  the  delegations  in  the  regulations 
under  these  Acts  to  the  Commissioner  (15 
CFR  370.10(i).  22  CFR  125.04,  and  10  CFR  . 
810.7). 

92.  Section  5.1  is  proposed  to  be 
revised  to  read  as  follows: 

§  5.1    Applications  and  correspondence 
involving  national  security. 

(a)  All  correspondence  in  connection 
with  this  part,  including  petitions, 
should  be  addressed  to  "Assistant 
Commissioner  for  Patents  (Attention 
Licensing  and  Review),  Washington, 
D.C.  20231." 

(b)  Application  as  used  in  this  part 
includes  provisional  applications  filed 
under  35  U.S.C.  111(b)  (§  1.9(a)(2)  of 
this  chapter),  nonprovisional 
applications  filed  under  35  U.S.C. 
111(a)  or  entering  the  national  stage 
from  an  international  application  after 
compliance  with  35  U.S.C.  371 

(§  1.9(a)(3)),  or  international 
applications  filed  under  the  Patent 
Cooperation  Treaty  prior  to  entering  the 
national  stage  of  processing  (§  1.9(b)). 

(c)  Patent  applications  and  documents 
relating  thereto  that  are  national 
security  classified  (see  §  1.9(i)  of  this 
chapter)  and  contain  authorized 
national  security  markings  (e.g., 
"Confidential,"  "Secret"  or  "Top 
Secret")  are  accepted  by  the  Office. 
National  security  classified  documents 
filed  in  the  Office  must  be  either  hand- 
carried  to  Licensing  and  Review  or 
mailed  to  the  Office  in  compliance  with 
paragraph  (a)  of  this  section. 

(d)  The  applicant  in  a  national 
security  classified  patent  application 
must  obtain  a  secrecy  order  pursuant  to 
§  5.2(a).  If  a  national  security  classified 
patent  application  is  filed  without  a 


notification  pursuant  to  §  5.2(a),  the 
Office  will  set  a  time  period  within 
which  either  the  application  must  be 
declassified,  or  the  application  must  be , 
placed  under  a  secrecy  order  pursuant 
to  §  5.2(a),  or  the  applicant  must  submit 
evidence  of  a  good  faith  effort  to  obtain 
a  secrecy  order  pursuant  to  §  5.2(a)  from 
the  relevant  department  or  agency  in 
order  to  prevent  abandonment  of  the 
application.  If  evidence  of  a  good  faith 
effort  to  obtain  a  secrecy  order  pursuant 
to  §  5.2(a)  from  the  relevant  department 
or  agency  is  submitted  by  the  applicant 
within  the  time  period  set  by  the  Office, 
but  the  application  has  not  been 
declassified  or  placed  under  a  secrecy 
order  pursuant  to  §  5.2(a),  the  Office 
will  again  set  a  time  period  within 
which  either  the  application  must  be 
declassified,  or  the  application  must  be 
placed  under  a  secrecy  order  pursuant 
to  §  5.2(a),  or  the  applicant  must  submit 
evidence  of  a  good  faith  effort  to  again 
obtain  a  secrecy  order  pursuant  to 
§  5.2(a)  from  the  relevant  department  or 
agency  in  order  to  prevent  abandonment 
of  the  application. 

(e)  A  national  security  classified 
patent  application  will  not  be  allowed 
pursuant  to  §  1.311  of  this  chapter  until 
the  application  is  declassified  and  any 
secrecy  order  pursuant  to  §  5.2(a)  has 
been  rescinded. 

(f)  Applications  on  inventions  made 
outside  the  United  States  and  on 
inventions  in  which  a  U.S.  Government 
defense  agency  has  a  property  interest 
will  not  be  made  available  to  defense 
agencies. 

93.  Section  5.2  is  proposed  to  be 
amended  by  adding  a  new  paragraph  (c) 
to  read  as  follows: 

§5.2    Secrecy  order. 

***** 

• 

(c)  An  application  disclosing  any 
significant  part  of  the  subject  matter  of 
an  application  under  a  secrecy  order 
pursuant  to  paragraph  (a)  of  this  section 
also  falls  within  the  scope  of  such 
secrecy  order.  Any  such  application  that 
is  pending  before  the  Office  must  be 
promptly  brought  to  the  attention  of 
Licensing  and  Review,  unless  such 
application  is  itself  under  a  secrecy 
order  pursuant  to  paragraph  (a)  of  this 
section.  Any  subsequently  filed 
application  containing  any  significant 
part  of  the  subject  matter  of  an 
application  under  a  secrecy  order 
pursuant  to  paragraph  (a)  of  this  section 
must  either  be  hand-carried  to  Licensing 
and  Review  or  mailed  to  the  Office  in 
compliance  with  §  5 . 1  (a). 

94.  Section  5.12  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 
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§  5.1 2    Petition  for  license. 

*        *       ,  *        *        * 

(b)  A  petition  for  license  must  include 
the  fee  set  forth  in  §  1.17(h),  the 
petitioner's  address,  and  full 
instructions  for  delivery  of  the 
requested  license  when  it  is  to  be 
delivered  to  other  than  the  petitioner. 
The  petition  should  be  presented  in 
letter  form. 

PART  10— REPRESENTATION  OF 
OTHERS  BEFORE  THE  PATENT  AND 
TRADEMARK  OFRCE 

95.  The  authority  citation  for  37  CFR 
part  10  woidd  continue  to  read  as 
follows: 


Authority:  5  U.S.C.  500, 15  U.S.C.  1123;  35 
U.S.C.  6,  31,32,41. 

96.  Section  10.23  is  proposed  to  be 
amended  by  revising  paragraph  (c)(ll) 
to  read  as  follows: 

§10.23    Misconduct. 


(c)  *  *  * 

(11)  Except  as  permitted  by  §  1.52(c) 
of  this  chapter,  knowingly  filing  or 
causing  to  be  filed  an  application 
containing  any  material  alteration  made 
in  the  application  papers  after  the 
signing  of  the  accompanying  oath  or 
declaration  without  identifying  the 


alteration  at  the  time  of  filing  the 
application  papers. 

***** 

Dated:  September  17,  1999. 
Q.  Todd  Dickinson, 

Acting  Assistant  Secretary  of  Commerce  and 

Acting  Commissioner  of  Patents  and 

Trademarks. 

[FR  Doc.  99-24922  Filed  10-1-99;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Offic*  of  Juvenile  Justice  and 
Delinquency  Prevention 

[OJP(OJJDP)-1249] 

RIN1121-ZB82 

Evaluation  Facilitation  for  the  Tribal 
Youth  Program 

agency:  Office  of  Justice  Programs, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Justice. 
ACTION:  Announcement  of  Discretionary 
Competitive  Cooperative  Agreement. 

summary:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  (OJJDP)  is 
requesting  applications  for  the 
Evaluation  Facilitation  for  the  Tribal 
Youth  Program.  The  Evaluation 
Facilitator  will  provide  direction, 
training,  and  technical  assistance  to 
local  Program  Assessment  Teams  that 
will  be  conducting  participatory 
evaluations  of  juvenile  justice  projects 
under  OJJDP's  Tribal  Youth  Program. 
The  Evaluation  Facilitator  will  also 
conduct  an  analysis  of  the  juvenile 
justice  system  structiwe  and  operations 
in  each  site.  This  analysis  will  address 
the  relationship  the  juvenile  justice 
activities  and  responsibilities  of  tribal, 
county,  State,  and  Federal  governmental 
entities  and  the  historical,  social,  and 
economic  context  in  which  they  exist. 
DATES:  Applications  must  be  received 
by  November  18, 1999. 
ADDRESSES:  Interested  applicants  can 
obtain  an  application  kit  from  the 
Juvenile  Justice  Clearinghouse  at  800- 
638-8736.  The  application  kit  is  also 
available  at  OJJDP's  Web  site  at 
www.ojjdp.ncjrs.org/grants/ 
about.html#kit. 

FOR*  FURTHER  INFORMATION  CONTACT: 
Phelan  Wyrick,  Program  Manager, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  202-353-9254. 
[This  is  not  a  toll-free  number.] 
SUPPLEMENTARY  INFORMATION: 

Purpose 

The  purpose  of  this  program  is  to 
provide  high  quality  guidance  and 
direction  to  up  to  five  local  stakeholder 
teams  that  will  be  conducting 
evaluations  of  projects  supported  by  the 
Tribal  Youth  Program.  The  Evaluation 
Facilitator  will  also  conduct  an  analysis 
of  the  structure  and  operations  of  the 
juvenile  justice  system  and  tribal  justice 
system  at  each  of  these  sites. 
Applications  are  encouraged  £rom 
researchers  and  evaluators  who  have 
experience  conducting  large-scale 
participatory  evaluations  and/or 
working  closely  with  tribal  populations. 


Background 

The  Tribal  Youth  Program  was 
designed  to  provide  federally 
recognized  Indian  tribes '  with  support 
for  juvenile  justice  activities  in  one  or 
more  of  the  following  categories: 

•  Reduce,  control,  and  prevent  crime 
both  by  and  against  tribal  youth. 

•  Provide  interventions  for  court- 
involved  tribal  youth. 

•  Improve  trioal  juvenile  justice 
systems. 

•  Provide  prevention  programs 
focusing  on  alcohol  and  drugs. 

These  categories  are  broad,  allowing 
applicants  for  the  Tribal  Youth  Program 
to  customize  their  applications  to  the 
particular  needs  of  their  communities. 
The  Tribal  Youth  Program  will  fund 
sites  for  a  project  period  of  3  years. 
Funding  under  this  program  may  be 
applied  toward  starting  new  projects  or 
continuing,  expanding,  or  enhancing 
existing  projects.  Applicants  responding 
to  this  program  announcement  should 
review  the  Tribal  Youth  Program 
Guidelines  and  Application  Kit  for  more 
detailed  information.  Copies  of  that 
aimouncement  can  be  obtained  by 
calling  OJJDP's  Juvenile  Justice 
Clearinghouse  at  800-638-8736  or 
sending  an  e-mail  request  to 
puborder@ncjrs.org.  Fax-on-demand 
service  is  also  available  through  the 
Clearinghouse  number  listed  above 
(choose  option  1,  then  option  2).  OJJDP 
program  announcements  are  also 
available  online  at  www.ojjdp.ncjrs.org/ 
grants/ciuxent.html. 

Site  Selection  Procedures  Cor  the 
Evaluation 

Of  the  sites  that  will  be  selected  to 
receive  funding  imder  the  Tribal  Youth 
Program,  up  to  five  will  be  selected  to 
participate  in  this  evaluation.  These 
sites  will  receive  supplemental  funding 
to  support  their  evaluation  efforts.  To  be 
eligible  for  this  supplemental  funding, 
sites  must  receive  an  award  imder  the 
Tribal  Youth  Program  and  must  have 
explicitly  applied  for  inclusion  in  the 
evaluation  as  part  of  their  Tribal  Youth 
Program  application.  The  pool  of 
eligible  applicants  will  then  be 
reviewed  by  OJJDP  and  the  Evaluation 
Facilitator  selected  under  this 
solicitation.  Efforts  will  be  made  to 
include  at  least  one  Alaska  Native 
village.  Criteria  for  selection  will 
include: 

•  Willingness  and  capacity  to  use 
multiple  and  varied  approaches  to 
collect  information. 


<  Federally  recognized  Indian  tribes  are  those 
tribes  listed  in  the  Federally  Recognized  Tribes  List 
Act  located  in  the  lower  48  States  and  Alaska 
Native  villages  in  Alaska. 


•  Willingness  to  commit  resources 
(in-kind  services). 

•  Willingness  to  involve  key 
stakeholders  in  decisionmaking  aroimd 
the  evaluation. 

•  Degree  to  which  the  evaluation 
activity  is  perceived  as  being  useful  to 
the  program's  end  users. 

•  Potential  to  build  an  evaluation 
capacity  within  the  tribal  community. 

Sites  will  be  notified  if  they  are 
selected  for  the  participatory  evaluation 
and  will  be  given  instructions  for 
submitting  applications  for 
supplemental  fimding  after  the  initial 
Tribal  Youth  Program  awards  have  been 
made. 

Evaluation  Strategy 

Research  and  program  evaluation  in 
Indian  coimtry  have  been  criticized  for 
returning  little  practical  information  or 
resources  to  the  people  who  are  the 
focus  of  study.  Meetings  and  focus 
groups  with  tribal  practitioners  and 
researchers  in  Indian  Coimtry  have 
revealed  a  strong  interest  in  research 
and  evaluation  that  are  driven  by 
members  of  the  community,  respectful 
of  tribal  values  and  customs,  and  geared 
toward  practical  application  and  local 
utilization  of'findings.  The  need  for 
building  local  research  and  evaluation 
capacity  has  also  been  highlighted. 

Under  this  solicitation,  OJJDP  will 
competitively  award  one  cooperative 
agreement  for  an  Evaluation  Facilitator 
for  the  participatory  evaluation  of  the 
Tribal  Youth  Program.  The  Evaluation 
Facilitator's  primary  role  is  to  guide  the 
process  of  the  participatory  evaluation 
and  provide  training  and  technical 
assistance  in  each  of  the  selected  sites. 
The  secondary  role  of  the  Evaluation 
Facilitator  will  be  to  provide  an  analysis 
of  the-structure  and  operations  of  the 
existing  juvenile  justice  system  and 
tribal  justice  system  in  each  site. 

Facilitating  the  Participatory 
Evaluation 

The  participatory  evaluation  is 
designed  to  assess  program 
implementation  and  outcomes  by 
forming  partnerships  between  the 
Evaluation  Facilitator  and  local  Program 
Assessment  Teams  (PAT's).  PAT's  will 
be  composed  of  individuals  at  each 
selected  evaluation  site  who  have  a 
stake  in  the  program,  such  as  program 
staff,  community  residents,  tribal 
leaders/tribal  council,  elders,  native 
youth,  and  parents.  With  the  assistance 
of  the  Evaluation  Facilitator,  PAT's  will 
design  and  implement  culturally 
appropriate  process  and  outcome 
evaluations  of  their  local  projects  under 
the  Tribal  Youth  Program.  The 
Evaluation  Facilitator  will  provide 
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intensive  training  and  technical 
assistance  to  PAT's  as  they  move 
through  the  evaluation  process.  This 
approach  is  designed  to  build  local 
evaluation  capacity  while  the  evaluation 
remains  community  driven  and  directed 
toward  practical  application  and  utility 
of  findings.  Thus,  this  evaluation  is 
designed  to  address  concerns  that  have 
been  raised  by  practitioners  and 
researchers  in  tribal  government  and 
communities. 

Up  to  five  of  the  Tribal  Youth 
Program  sites  will  be  selected  to 
participate  in  the  evaluation  and  will 
receive  supplemental  funding  for 
evaluation  in  addition  to  their  Tribal 
Youth  Program  awards.  PAT's  will  be 
formed  at  each  of  the  evaluation  sites. 
At  minimum,  PAT's  will  be  composed 
of  one  half-time  coordinator  and  several 
additional  volunteer  members  including 
program  stakeholders  and  community 
members,  as  noted  above.  PAT  members 
will  not  be  required  to  have  previous 
evaluation  or  research  experience. 
However.  PAT's  wrill  make  the  final 
decisions  on  such  issues  as  the  selection 
of  evaluation  questions  and  methods  of 
inquiry,  and  PAT  members  will  carry 
out  the  tasks  of  data  collection  and 
analysis.  Throughout  the  process,  PAT's 
will  be  responsible  for  interpreting  and 
adhering  to  local  values  and  customs 
with  regard  to  data  collection  and 
information  sharing.  PAT's  will  also  be 
responsible  for  reporting  their  activities 
to  the  Evaluation  Facilitator. 

The  Evaluation  Facilitator  vfill  build 
local  evaluation  capacity  by  providing 
direction,  training,  and  technical 
assistance  over  a  3-year  project  period  to 
PAT  members.  The  Evaluation 
Facilitator  must  be  able  to  respond  to 
direct  requests  for  guidance  and 
training.  Training  should  cover  areas 
including,  but  not  limited  to,  program 
evaluation  design,  construction  of 
program  logic  models,  data  collection 
procedures,  selection  and  construction 
of  data  collection  instruments,  data 
analysis  techniques,  and  reporting. 
Furthermore,  the  Evaluation  Facilitator 
must  be  able  to  anticipate  futiire  and 
imrecognized  needs  that  the  PAT's  may 
have  as  they  conduct  their  evaluation. 
Both  the  Evaluation  Facilitator  and  the 
PAT's  will  be  responsible  for  ensuring 
that  the  program  assessment  includes 
.  evaluation  of  both  process  and 
outcomes  and  that  the  assessment 
produces  results  that  have  direct 
practical  implications  for  program 
development. 

Training  visits  to  each  of  the  sites 
during  the  first  year  of  the  project  will 
be  critical.  It  is  likely  that  at  least  one 
Alaska  Native  village  site  will  be 
included  in  the  evaluation,  and  travel 


should  be  budgeted  accordingly. 
Through  the  Tribal  Youth  Program,  the 
PAT's  will  have  access  to  a  computer 
system  with  Internet  access  and  e-mail 
capability.  It  is  expected  that  ongoing 
commimication  will  take  place  with  the 
sites  and  assistance  will  be  given  via  e- 
mail,  electronic  file  transfer,  telephone, 
and  conventional  mail. 

Since  programs  are  likely  to  be  in 
early  developmental  and  planning 
phases  during  much  of  the  first  12 
months,  evaluation  activities  should 
focus  on  assembling  an  effective  PAT, 
planning  and  implementing  a  process 
evaluation,  and  planning  an  outcome 
evaluation.  The  Evaluation  Facilitator 
will  be  responsible  for  providing  the 
necessary  direction,  training  and  ' 
technical  assistance  to  accomplish  these 
tasks. 

Analyzing  the  Existing  Juvenile  Justice 
System  and  Tribal  Justice  System 

It  is  the  responsibility  of  the 
Evaluation  Facilitator  to  conduct  an 
analysis  of  the  existing  juvenile  justice 
system  at  each  of  the  evaluation  sites.  A 
central  feature  of  this  analysis  will  be 
the  relationships  between  tribal 
government  and  coimty,  State,  and 
Federal  entities  and  other  tribal 
governments  as  they  relate  to  juvenile 
justice.  The  analysis  should  also  include 
indicators  of  workload  within  the 
juvenile  justice  system  and  tribal  justice 
system;  data  management  procedures 
and  capabilities;  and  the  relationship 
between  the  juvenile  and  adult  criminal 
components  of  the  system.  Minimally, 
this  effort  will  require  review  of  official 
documents  and  interviews  with  key 
informants  and  community  members. 
Additional  data  collection  activities 
such  as  field  observations  or  case 
reviews  are  encouraged  and  may  be 
necessary. 

The  local  project  that  is  being 
supported  by  the  Tribal  Youth  Program 
should  be  examined  in  the  context  of 
the  existing  juvenile  justice  system  and 
tribal  justice  system.  To  do  this,  the 
Evaluation  l^cilitator  will  have  to 
become  familiar  with  the  program 
activities  at  the  sites  as  well  as  the  tribal 
government  and  tribal  body.  This 
familiarity  is  expected  to  develop 
through  the  preliminary  reports  from 
PAT's  and  close  interactions  with  site 
personnel  through  training  and 
technical  assistance. 

The  written  analysis  of  the  existing 
juvenile  justice  system  and  tribal  justice 
system  should  include  specific 
recommendations  for  improving 
juvenile  justice  system  operations  at 
individual  sites  and  at  otiier  coimty, 
State,  and  Federal  government  entities 
that  share  responsibility  for  handling 


juvenile  offenders.  The  analytical  report 
should  be  completed  in  the  first  12 
months  of  the  project  period,  and 
updates  must  be  provided  in  each  of  the 
subsequent  budget  periods. 

Goals 

The  goals  for  this  project  are  to: 

•  Provide  direction,  training,  and 
technical  assistance  to  local  Program 
Assessment  Teams  for  a  participatory 
evaluation  that  covers  both  the  process 
and  the  outcomes  of  the  Tribal  Youth 
Program. 

•  Analyze  the  existing  juvenile  justice 
system  and  tribal  justice  system 
structxu«  and  operations  at  each 
evaluation  site  and  identify  the  location 
and  function  of  the  activities  under  the 
Tribal  Youth  Program  within  the 
context  of  this  system. 

•  Analyze  the  relationships  between 
tribal  government  and  county.  State, 
and  Federal  government  agencies  and 
other  tribal  governments  as  they  relate 
to  juvenile  justice  responsibilities  and 
operations. 

Objectives 

The  objectives  for  this  project  are  to: 

•  Provide  direction,  training,  and 
technical  assistance  necessary  for  each 
Program  Assessment  Team  to  construct 
program  models  and  evaluation  designs 
that  cover  both  process  and  outcomes. 

•  Provide  direction,  training,  and 
technical  assistance  necessary  for  each 
Program  Assessment  Team  to  select  and 
carry  out  procedures  for  data  collection, 
analysis,  and  reporting. 

•  Document  die  structure  of  the 
existing  juvenile  justice  system  and 
tribal  justice  system  at  each  site. 

•  Document  workload,  data 
management  procedures  and 
capabilities,  and  the  relationship 
between  the  juvenile  and  adult  criminal 
justice  systems  in  each  site. 

•  Docmnent  the  activities  of  the 
projects  at  the  sites  that  are  participating 
in  the  evaluation  of  the  Tribal  Youth 
Program. 

•  Document  the  relationships 
between  tribal  government  and  county. 
State,  and  Federal  agencies  as  they 
relate  to  the  existing  juvenile  justice 
system. 

•  Provide  reports  as  indicated  below. 

Products 

The  Evaluation  Facilitator  will  be 
responsible  for  supplying  PAT's  with 
training  materials  [e.g.,  written 
guidance,  sample  instruments, 
instructional  materials),  as  necessary. 

The  Evaluation  Facilitator  will  submit 
progress  reports  6  months  and  11 
months  into  the  first  year  of  the  project. 
These  reports  will  include  discussion  of 
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developments  or  changes  in  the  Program 
Assessment  Teams,  training  activities  to 
date  and  plans  for  future  training, 
progress  of  local  evaluation  designs,  and 
progress  of  the  juvenile  justice  system 
dociunentation  (required  for  the  first 
report  only). 

At  the  conclusion  of  the  first  12- 
month  budget  period,  the  Evaluation 
Facilitator  will  submit  a  separate 
analj^cal  report  covering  the  juvenile 
justice  system  in  each  of  the  evaluation 
sites,  the  relationships  between  tribal 
and  nontribal  governmental  entities  in 
this  system,  and  the  location  and 
function  of  the  Tribal  Youth  Program 
activities  in  the  context  of  this  system. 
This  report  should  be  suitable  for 
publication  as  an  OJJDP  Bulletin. 

In  the  second  and  third  years  of  the 
project  period,  PAT's  will  be 
responsible  for  providing  written 
reports  on  evaluation  findings 
addressing  both  program  process  and 
outcomes.  At  the  end  of  the  second  year, 
the  Evaluation  Facilitator  will  provide  a 
preliminary  report  on  progress  and  early 
findings  from  the  process  and  outcome 
evaluations  at  each  of  the  sites.  Also  at 
this  time,  the  Evaluation  Facilitator  will 
provide  an  updated  report  on  the 
analysis  of  the  juvenile  justice  system 
and  tribal  justice  system  at  each  site.  At 
the  end  of  the  third  year,  the  Evaluation 
Facilitator  will  integrate  the  reports 
provided  by  the  PAT's  into  a  larger 
docimient  that  will  include  a  final  site- 
by-site  analysis  of  the  local  juvenile 
justice  system  and  tribal  justice  system, 
the  role  of  tribal  government  or  eligible 
native  corporations  in  this  system,  and 
the  development  and  impact  of  the 
efforts  funded  under  the  Tribal  Youth 
Program.  This  document  will  constitute 
the  final  report  for  the  Evaulation 
Facilitator  and  should  include  detailed 
descriptions  of  evaluation  methods  and 
results.  A  less  detailed  version  of  this 
report  will  also  be  created  for 
publication  in  a  form  that  is  swtable  for 
an  OJJDP  Bulletin. 

Eligibility  Requirements 

OJJDP  invites  applications  from 
public  and  private  agencies, 
organizations,  and  institutions 
(including  tribal  colleges  and 
imiversities,  piusuant  to  Executive 
order  13021)  and  from  individuals. 
Private,  for-profit  organizations  must 
agree  to  waive  any  profit  or  fee.  Joint 
applications  from  two  or  more  eligible 
applicants  are  welcome;  however,  one 
applicant  must  be  clearly  indicated  as 
the  primary  applicant  (for 
correspondence  and  award  purposes) 
and  the  others  indicated  as 
coapplicants. 


Project  Abstract 

Applications  must  include  a  project 
abstract  that  siunmarizes  the  problems 
to  be  addressed,  the  goals  of  the  project, 
project  design,  and  the  management  and 
organizational  capability  of  the 
applicant.  The  abstract  should  be 
double-spaced  and  no  longer  than  250 
words. 

Selection  Criteria 

Applications  will  be  evaluated  and 
rated  by  a  peer  review  panel  according 
to  the  criteria  outlined  below. 

Problein(s)  To  Be  Addressed  (20  points) 

Applicants  must  include  in  the 
project  narrative  a  dear  and  concise 
discussion  of  issues  related  to 
conducting  research  and  evaluation  in 
American  Indian  and  Alaska  Native 
communities.  Specifically,  applicants 
should  discuss  approaches  to  applying 
evaluation  methods  in  culturally 
sensitive  ways  for  these  populations. 
Also,  applicants  should  discuss  ciurent 
juvenile  justice  issues  in  tribal 
communities  within  the  framework  of 
the  cultiiral  history  of  these 
populations. 

Goals  and  Objectives  (15  points) 

Applicants  must  define  specific  and 
measiirable  goals  and  objectives  for 
coordinating  and  implementing  this 
project.  These  should  be  guided  by  the 
requirements  in  this  solicitation,  but  the 
applicant  should  expand  and  augment 
them  to  fit  with  its  approach  to  the 
project. 

Project  Design  (25  points) 

The  application  should  describe  in 
detail  the  overall  design  of  the  project. 
The  discussion  should  include  a 
description  of  anticipated  training  and 
technical  assistance  activities  related  to 
both  the  process  and  the  outcome 
evaluation.  It  is  important  to  describe 
how  the  appUcant  will  work  directly 
with  the  sites  in  providing  guidance  for 
the  evaluation  process,  which  includes, 
but  is  not  limited  to,  evalu^on  design, 
the  construction  of  program  logic 
models,  data  collection  procedures, 
selection  and  construction  of  data 
collection  instruments,  data  analysis, 
and  reporting.  The  applicant  should 
also  describe  in  detail  the  methods  to  be 
used  to  dociunent  and  analyze  the 
existing  juvenile  justice  systems.  This 
description  should  include  specification 
of  the  information  and  data  elements 
that  will  be  collected. 

The  application  must  include  a 
timeline  that  indicates  when  specific 
tasks  will  be  started  and  completed  and 
when  products  will  be  submitted.  The 
timeline  must  be  referenced  as 


appropriate  in  the  narrative  but  should 
be  placed  in  appendix  A  of  the 
application. 

Management  and  Organizational 
Capability  (30  points) 

The  application  must  include  a 
discussion  of  how  the  applicant  will 
coordinate  with  Program  Assessment 
Teams  and  others  to  achieve  evaluation 
goals  and  objectives.  The  applicant's 
management  structiue  and  staffing  must 
be  adequate  and  appropriate  for  the 
successful  implementation  of  the 
project.  The  applicant  must  identify 
responsible  individuals  and  key 
consultants,  thefr  time  commitment, 
and  major  tasks.  Key  staff  and 
consultants  should  have  significant 
experience  in  training;  group 
facilitation;  and  program  evaluation, 
including  both  process  and  outcome 
evaluations  using  both  qualitative  and 
quantitative  methods.  They  should 
demonstrate  the  ability  to  work 
effectively  with  tribal  populations.  Staff 
and  key  consultant  resumes  must  be 
attached  as  part  of  the  appendixes. 

Budget  (10  points) 

Applicants  must  provide  a  proposed 
budget  that  is  complete,  detailed, 
reasonable,  allowable,  and  cost  effiective 
in  relation  to  the  activities  to  be 
undertaken  diu-ing  the  first  12  months  of 
the  project  period.  Applicants  should 
budget  for  travel  to  one  cross-site  cluster 
meeting  in  addition  to  any  other  travel. 
A  brief  budget  narrative  should  also  be 
included. 

Format 

The  body  of  the  application  may  not 
exceed  30  pages  in  length.  These  page 
limits  do  not  include  the  budget 
narrative,  appendixes,  application 
forms,  or  assiu-ances.  The  narrative 
portion  of  the  application  must  be 
submitted  on  8 V2  by  11-inch  paper, 
double  spaced  on  one  side  of  the  paper 
in  a  standard  12-point  font.  These 
standards  are  necessary  to  maintain  a 
fair  and  imiform  standard  among  all 
applicants.  If  the  narrative  does  not 
conform  to  these  standards,  OJJDP  will 
deem  the  application  ineligible  for 
consideration. 

Award  Period 

This  project  will  be  funded  in  the 
form  of  a  cooperative  agreement  with  a 
project  period  of  36  months.  The  initial 
budget  period  for  this  application  is  12 
months.  Funding  in  subsequent  budget 
periods  may  be  at  lower  levels  and  will 
depend  upon  grantee  performance, 
availability  of  funds,  and  other  criteria 
established  at  the  time  of  award. 
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Award  Amount    . 

Up  to  $550,000  is  available  to  the 
Evaluation  Facilitator  for  the  initial  12- 
month  budget  period.  Of  these  funds, 
$150,000  will  be  awarded  by  the 
Evaluation  Facilitator  during  this  budget 
period  through  contracts  with  the  five 
PAT  sites  to  support  this  evaluation 
activity,  including  the  provision  of 
information  and  data  to  the  Evaluation 
Facilitator. 

Catalog  of  Federal  Domestic  Assistance 
(C3DA)  Number 

For  this  program,  the  CFDA  nimiber, 
which  is  required  on  Standard  Form 
424,  Application  for  Federal  Assistance, 
is  16.731.  This  form  is  included  in 
OJJDP's  Application  Kit,  which  can  be 
obtained  by  calling  the  Juveiiile  Justice 
Clearinghouse  at  800-638-8736  or 
sending  an  e-mail  request  to 
puborder®ncjrs.org.tThe  Application 
Kit  is  also  available  online  at 
www.ojjdp.ncjrs.org/grants/ 
about.html*kit. 

Coordination  of  Federal  Efforts 

To  encovu-age  better  coordination 
among  Federal  agencies  in  addressing 
State  and  local  needs,  the  U.S. 
Department  of  Justice  is  requesting 
applicants  to  provide  information  on  the 
following:  (1)  active  Federal  grant 
awards  supporting  this  or  related  efforts, 
including  awards  from  the  U.S. 
Department  of  Justice;  (2)  any  pending 
applications  for  Federal  funds  for  this  or 
related  efforts;  and  (3)  plans  for 
coordinating  any  funds  described  in 
items  (1)  and  (2)  with  the  funding 
sought  by  this  application.  For  each 
Federal  award,  applicants  must  include 
the  program  or  project  title,  the  Federal 
grantor  agency,  the  amount  of  the 


award,  and  a  brief  description  of  its 
purpose. 

"Related  efforts"  is  defined  for  these 
purposes  as  one  of  the  following: 

•  Efforts  for  the  same  purpose  {i.e., 
the  proposed  award  would  supplement, 
expand,  complement,  or  continue 
activities  funded  with  other  Federal 
grants). 

•  Another  phase  or  component  of  the 
same  program  or  project  (e.g.,  to 
implement  a  planning  effort  funded  by 
other  Federal  funds  or  to  provide  a 
substance  abuse  treatment  or  education 
component  within  a  criminal  justice 
project). 

•  Services  of  some  kind  (e.g., 
technical  assistance  or  evaluation)  to  the 
program  or  project  described  in  the 
application. 

Delivery  Instructions 

All  application  packages  must  be 
mailed  or  delivered  to  the  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention,  c/o  Juvenile  Justice 
Resource  Center,  2277  Research 
Boulevard,  Mail  Stop  2K,  Rockville,  MD 
20850;  301-519-5535.  Note:  In  the 
lower  left-hand  comer  of  the  envelope, 
the  applicant  must  clearly  write 
"Evaluation  Facilitation  for  the  Tribal 
Youth  Program." 

Due  Date 

Applicants  are  responsible  for 
enstuing  that  the  original  and  five 
copies  of  the  application  package  are 
received  by  5  p.m.  ET  on  November  18, 
1999. 

Contact 

For  further  information,  contact 
Phelan  Wjrick,  Research  and  Program 
Development  Division,  202-353-9254, 
or  send  an  e-mail  inquiry  to 
wyrickp@ojp.usdoj.gov. 


Suggested  Resources 

Ayers.  T.  1987.  Stakeholders  as  partners  in 

evaluation:  A  stakeholder-collaborative 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Parte  732, 740, 743, 748, 750, 
752, 758, 762,  and  772 

[Dockat  No.  990709186-9186-01] 

RIN0694-AB88 

Parties  to  a  Transaction  and  their 
rssponsit>ilities,  Routed  Export 
Tranaactlona;  Shipper's  Export 
Declarations,  and  Export  Clearance 

agency:  Bureau  of  Export 
Administration,  Commerce. 
ACTION:  Proposed  rule,  with  request  for 
comments. 

summary:  The  Bureau  of  Export 
Administration  proposes  to  revise  the 
Export  Administration  Regulations 
(EAR)  to  clarify  the  responsibilities  of 
parties  to  an  export  transaction,  the 
filing  and  use  of  Shipper's  Export 
Declarations,  Destination  Control 
Statement  requirements,  and  other 
export  clearance  issues. 
DATES:  Comments  must  be  received 
December  3. 1999. 

ADDRESSES:  Written  comments  should 
be  sent  to  Sharron  Cook,  Regulatory 
Policy  Division.  Office  of  Exporter 
Services,  Bureau  of  Export 
Administration,  Room  2705, 14th  Street 
and  Pennsylvania  Avenue.  N.W., 
Washington.  D.C.  20230. 
FOR  FURTHER  INFORMATION  CONTA&n 
Sharron  Cook,  Regulatory  Policy 
Division,  Bureau  of  Export 
Administration,  at  (202)  482-2440. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Btireau  of  Export  Administration 
(BXA)  proposes  to  amend  the  Export 
Administration  Regulations  (EAR)  in 
order  to  simplify  and  clarify  the  export 
clearance  process  and  facilitate 
compliance.  BXA's  primary  objective  is 
to  promote  flexibility  so  that  parties  to 
transactions  subject  to  the  EAR  may 
structure  their  transactions  freely, 
consistent  with  national  security  and 
foreign  policy  objectives. 

In  this  proposed  rule,  BXA  defines 
new  terms,  including  "principal  parties 
in  interest",  "routed  export 
transaction",  and  "end-user",  and 
clarifies  existing  ones  (notably  the 
definition  of  "exporter").  The  proposed 
amendments  ensure  that  for  every 
transaction  subject  to  the  EAR,  some 
party  to  the  transaction  is  clearly 
responsible  for  determining  licensing 
authority  (License,  License  Exception, 
or  NLR),  and  for  obtaining  the 
appropriate  license  or  other 


authorization.  The  proposed 
amendments  also  encoiirage 
communication  among  all  parties  to  a 
transaction  to  ensure  that  each  party 
knows  its  responsibilities  in  order  to 
comply  with  the  EAR. 

For  export  control  purposes  the 
exporter  has  generally  been  the  seller. 
An  export  transaction,  however,  has  two 
principal  parties  in  interest:  a  U.S.  party 
and  a  foreign  party — usually  the  seller 
and  the  buyer.  In  a  "routed  export 
transaction,"  the  foreign  principal  party 
in  interest  agrees  to  terms  of  sale  that 
may  include  assuming  responsibility  for 
export  licensing.  This  proposed  rule 
provides  that  when  the  foreign  principal 
party  expressly  assumes  responsibility 
in  writing  for  determining  license 
requirements  and  obtaining  necessary 
authorization,  that  foreign  party  must 
have  a  U.S.  agent  who  becomes  the 
"exporter"  for  export  control  purposes. 
Without  such  a  written  undertaking  by 
the  foreign  principal,  the  U.S.  principal 
is  the  exporter,  with  all  attendant 
responsibilities. 

The  Shipper's  Export  Declaration 
(SED)  plays  an  important  role  in  export 
clearance.  Both  the  EAR  and  the  Foreign 
Trade  Statistics  Regulations  (FTSR)  of 
the  Bureau  of  Census  contain  specific 
requirements  regarding  the  use  of  this 
document.  The  EAR  govern  the  use  of 
the  SED  as  an  export  control  dociunent, 
while  the  FTSR  govern  its  use  as  a 
source  of  trade  statistics.  For  statistical 
purposes,  the  Census  Bureau  requires 
the  name  of  the  U.S.  principal  party  in 
interest,  generally  the  seller,  in  Block 
(la)  of  the  SED.  For  purposes  of 
responsibility  for  export  licensing 
requirements  under  the  EAR,  however, 
the  U.S.  agent  of  the  foreign  principal 
party  in  interest  may  be  the  exporter, 
regardless  of  who  is  listed  in  Block  (la) 
of  the  SED.  It  is  important  to  note  that 
all  parties  who  participate  in 
transactions  subject  to  the  EAR  are 
responsible  for  complying  with  the 
EAR.  Therefore,  a  party  that  is  listed  in 
Block  1(a)  of  the  SED  or  in  the  exporter 
field  of  the  Automated  Export  System 
(AES)  record  is  not  the  sole  party  to  the 
transaction  responsible  for  compliance 
with  the  EAR. 

In  addition  to  clarifying  export 
licensing  responsibilities,  this  rule 
institutes  a  requirement  that  the  export 
licensee  communicate  license 
conditions  to  all  parties  to  whom  those 
conditions  apply  and,  when  required  by 
the  license,  to  obtain  written 
acknowledgment  of  receipt  of  the 
conditions.  This  new  provision  is  part 
of  BXA's  License  and  Enforcement 
Action  Program  (LEAP),  which  is 
designed  to  enhance  compliance  with 
the  EAR. 


Finally,  these  proposed  amendments 
significantly  revise  the  first  six  sections 
of  Part  758  of  the  EAR  by  reorganizing, 
streamlining  and  clarifying  necessary 
provisions  while  deleting  imnecessary 
or  redundant  provisions.  Section  758.1 
consolidates  into  one  section  all  export 
control-related  provisions  pertaining  to 
SEDs.  In  consolidating  these  provisions 
into  one  section,  BXA  has  eliminated 
those  that  are  already  contained  in  the 
FTSR,  or  that  were  otherwise  unrelated 
to  export  controls.  Section  758.2 
clarifies  and  consolidates  provisions 
relating  to  the  responsibilities  of  the 
parties,  and  §  758.3  consolidates,  but 
does  not  significantly  change, 
provisions  concerning  the  use  of  an 
export  license.  Section  758.4,  which 
contained  very  specific  provisions 
relating  to  conformity  of  dociunents,  has 
been  greatly  simplified  in  the  interest  of 
flexibility.  Sections  758.5  and  §  758.6 
have  been  combined  and  reduced  into 
one  paragraph. 

Although  the  Export  Administration 
Act  (EAA)  expired  on  August  20, 1994, 
the  President  invoked  the  International 
Emergency  Economic  Powers  Act  and 
continued  in  effect  the  EAR,  and,  to  the 
extent  permitted  by  law,  the  provisions 
of  the  EAA  in  Executive  Order  12924  of 
August  19,  1994,  extended  by 
Presidential  notice  of  August  10, 1999, 
64  FR  44101  (August  13. 1999). 

Rulemaking  Requirements 

1.  This  proposed  rule  has  been 
determined  to  be  significant  for 
piuposes  of  E.0. 12866. 

2.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to.  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information,  subject  to  the 
Paperwork  Reduction  Act  (PRA),  unless 
that  collection  of  information  displays  a 
currently  valid  0MB  Control  Number. 
This  rule  contains  and  involves 
collections  of  information  subject  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  This  rule  involves 
collections  that  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  control  numbers  0694-0038,  and 
0694-0096.  This  rule  contains 
collections  that  have  been  approved  by 
the  Office  of  Management  and  Budget 
imder  control  numbers:  0607-0152, 
0694-0040,  0694-0094,  0694-0095. 
0694-0097,  0694-0088,  and  0694- 
XXXX. 

Comments  are  invited  on  (a)  whether 
the  collection  of  information  is 
necessary  for  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
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of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarify  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Send  comments  regarding  these  or  any 
other  aspects  of  the  collection  of 
information  to;  Sharron  Cook, 
Regulatory  Policy  Division,  Bureau  of 
Export  Administration,  U.S.  Department 
of  Commerce  Room  2705, 14th  Street 
and  Pennsylvania  Ave.,  N.W. 
Washington,  DC  20230. 

Because  of  the  importance  of  the 
issues  raised  by  these  regulations,  this 
rule  is  issued  in  proposed  form  and 
comments  will  be  considered  in  the 
development  of  final  regulations. 
Comments  will  be  considered  on 
provisions  included  in  the  regulations 
as  well  as  provisions  or  guidance  which 
commenters  believe  should  be  included 
in  the  regulations.  Accordingly,  the 
Department  encourages  interested 
persons  who  wish  to  comment  to  do  so 
at  the  earliest  possible  time  to  permit 
the  fullest  consideration  of  their  views. 

The  period  for  submission  of 
comments  will  close  December  3, 1999. 
The  Department  will  consider  all 
comments  received  before  the  close  of 
the  comment  period  in  developing  final 
regulations.  Conunents  received  after 
the  end  of  the  comment  period  will  be 
considered  if  possible,  but  their 
consideration  caimot  be  assured.  The 
Department  will  not  accept  public 
comments  accompanied  by  a  request 
that  a  part  or  all  of  the  material  be 
treated  confidentially  because  of  its 
business  proprietary  nature  or  for  any 
other  reason.  The  Department  will 
return  such  comments  and  materials  to 
the  person  submitting  the  comments 
and  will  not  consider  them  in  the 
development  of  final  regulations.  All 
public  comments  on  these  regulations 
will  be  a  matter  of  public  record  and 
will  be  available  for  public  inspection 
and  copying.  In  the  interest  of  accuracy 
and  completeness,  the  Department 
requires  comjnents  in  written  form. 

Oral  comments  must  be  followed  by 
written  memoranda,  which  will  also  be 
a  matter  of  public  record  and  will  be 
available  for  public  review  and  copjong. 
Commimications  from  agencies  of  the 
United  States  Government  or  foreign 
governments  will  not  be  made  available 
forpublic  inspection. 

Tne  public  record  concerning  these 
regiilations  will  be  maintained  in  the 
Bureau  of  Export  Administration 
Freedom  of  Information  Records 
Inspection  Facility,  Room  6883, 
Department  of  Commerce,  14th  Street 


and  Pennsylvania  Avenue,  N.W., 
Washington,  DC  20230.  Records  in  this 
facility,  including  written  public 
comments  and  memoranda 
summarizing  the  substance  of  oral 
communications,  may  be  inspected  and 
copied  in  accordance  with  regulations 
published  in  Part  4  of  Title  15  of  the 
Code  of  Federal  Regulations. 
Information  about  the  inspection  and 
copying  of  records  at  the  facility  may  be 
obtained  from  the  Bureau  of  Export 
Administration  Freedom  of  Information 
Officer,  at  the  above  address  or  by 
calling  (202)  482-0500. 

3.  This  rule  does  not  contain  poUcies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  military  and 
foreign  affairs  function  of  the  United 
States  (Sec.  5  U.S.C.  553(a)(1)).  Further, 
no  other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportimity  for  public  conmient  be 
given  for  this  rule.  Because  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  public  comment  are  not 
required  to  be  given  for  this  rule  imder 
5  U.S.C.  or  by  any  other  law,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq. )  are 
not  applicable. 

List  of  Subjects 

15  CFR  Part  730 

Administrative  practice  and 
procedure.  Advisory  committees. 
Exports,  Foreign  trade.  Reporting  and 
recordkeeping  requirements.  Strategic 
and  critical  materials. 

15  CFR  Parts  740.  743,  748.  750,  752, 
and  758 

Administrative  practice  and 
procedure.  Exports,  Foreign  trade. 
Reporting  and  Record  keeping 
requirements. 

15  CFR  Part  762 

Administrative  practice  and 
procedure.  Business  and  industry. 
Confidential  business  information. 
Exports,  Foreign  trade.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  parts  732,  740,  743,  748, 
750,  752,  758,  762,  and  772  of  the 
Export  Administration  Regulations  (15 
CFR  Parts  730-799)  are  proposed  to  be 
amended  as  follows; 


1.  The  authority  citation  for  15  CFR 
parts  758  and  762  are  revised  to  read  as 
follows; 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  E.O.  12924,  59  FR  43437. 
3  CFR,  1994  Comp..  p.  917;  NoHce  of  August 
10,  1999.  64  FR  44101  (August  13,  1999). 

2.  The  authority  citation  for  15  CFR 
parts  732,  748,  752,  and  772  are  revised 
to  read  as  follows; 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  E.O.  12924,  59  FR  43437. 
3  CFR,  1994  Comp.,  p.  917;  E.O.  13026.  61 
FR  58767,  3  CFR,  1996  Comp.,  p.  228;  Notice 
of  August  10.  1999,  64  FR  44101  (August  13, 
1999). 

3.  The  authority  citation  for  15  CFR 
part  740  is  revised  to  read  as  follows; 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  E.O.  12924,  59  FR  43437, 
3  CFR,  1994  Comp..  p.  917;  E.O.  13026.  61 
FR  58767,  3  CFR,  1996  Comp.,  p.  228;  Notice 
of  August  10, 1999.  64  FR  44101  (August  13. 
1999). 

4.  The  authority  citation  for  15  CFR 
part  743  continues  to  read  as  follows; 

Authority.  50  U.S.C.  app.  2401  et  seq;  50 
U.S.C.  1701  et  seq;  E.O.  12924,  59  FR  43437, 
3  CFR,  1994  Comp.,  p.  917;  Notice  of  August 
10,  1999,  64  FR  44101  (August  13,  1999). 

5.  The  authority  citation  for  15  CFR 
part  750  continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  E.O.  12924,  59  FR  43437, 
3  CFR,  1994  Comp.,  p  917;  E.O.  12981,  60 
FR  62980.  3  CFR,  1997  Comp..  p.  60;  E.O. 
13026,  61  FR  58767,  3  CFR.  1996  Comp..  p. 
228;  Notice  of  August  10,  1999,  64  FR  44101 
(August  13.  1999). 

6.  Parts  740  through  772  are  amended 
by  revising  the  phrase  "U.S.  exporter" 
to  read  "exporter"  in  the  following 
places; 

§  740.9(a)(2)(iii)  last  sentence 

§740.10(b)(3)(ii)(C) 

§  743.1(b) 

§748.11(e)(4)(ii)(l) 

Supplement  No.  3  to  part  748,  "BXA- 
711,  Statement  By  ultimate  consignee 
and  Purchaser  Instructions",  Block  8 

Supplement  No.  3  to  part  752, 
"Instructions  on  Completing  Form 
BXA-752  "Statement  by  Consignee  in 
Support  of  Special  Comprehensive 
License",  Block  5 

PART  732— {AMENDED) 

7.  Section  732.5  is  revised  to  read  as 
follows; 

§  732  J    Steps  regarding  Shipper's  Export 
Declaration,  Destination  Control 
Statements,  and  recordlceeping. 

(a)  Step  27:  Shipper's  Export 
Declaration  (SED).  Exporters  or  agents 
authorized  to  complete  the  Shipper's 
Export  Declaration  (SED),  or  to  file  SED 
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infonnation  electronically  using  the 
Automated  Export  System  (AES), 
should  review  §  758.1  of  the  EAR  to 
determine  when  an  SED  is  required  and 
what  export  control  information  should 
be  entered  on  the  SED  or  AES  record. 
More  detailed  information  about  how  to 
complete  an  SED  or  file  the  SED 
information  electronically  using  AES 
may  be  found  in  the  Bureau  of  Census 
Foreign  Trade  Statistics  Regulations 
(FTSR)  at  15  CFR  part  30.  Reexporters 
and  firms  exporting  from  abroad  may 
skip  Steps  27  through  29  and  proceed 
directly  to  §  732.6  of  this  part. 

(1)  Entering  license  auwority.  You 
must  enter  the  correct  license  authority 
for  your  export  on  the  SED  or  AES 
record  (License  number,  License 
Exception  symbol,  or  No  License 
Req\iired  designator  "NLR")  as 
appropriate.  See  §  758.1(f)  of  the  EAR 
and  15  CFR  30.7(m)  of  the  FTSR. 

(i)  License  number  and  expiration 
date.  If  you  are  exporting  imder  the 
authority  of  a  license,  you  must  enter 
the  license  number  on  the  SED  or  AES 
record.  The  expiration  date  must  be 
entered  on  paper  versions  of  the  SED 
only. 

(ii)  License  Exception.  If  you  are 
exporting  under  the  authority  of  a 
License  Exception,  you  must  enter  the 
correct  License  Exception  symbol  (e.g., 
LVS,  GBS,  CIV)  on  the  SED  or  AES 
record.  See  §  740.1  of  the  EAR. 

(iii)  NLR.  If  you  are  exporting  items 
for  which  no  license  is  required,  you 
must  enter  the  designator  NLR.  You 
shoiild  use  the  NLR  designator  in  two 
circumstances:  first,  when  the  items  to 
be  exported  are  subject  to  the  EAR  but 
not  listed  on  the  Commerce  Control  List 
(CCL)  (i.e.,  items  that  are  classified  as 
EAR99),  and  second,  when  the  items  to 
be  exported  are  listed  on  the  CCL  but  do 
not  require  a  license.  Use  of  the  NLR 
designator  is  also  a  representation  that 
no  license  is  required  imder  any  of  the 
General  Prohibitions  set  forth  in  part 
736  of  the  EAR. 

(2)  Item  description.  You  must  enter 
an  item  description  identical  to  the  item 
description  on  the  license  when  a 
license  is  required  or  enter  an  item 
description  sufficient  in  detail  to  permit 
review  by  the  U.S.  Government  and 
verification  of  the  Schedule  B  Number 
(or  Harmonized  Tariff  Schedule 
number)  for  License  Exception 
shipments  or  shipments  for  which  No 
License  is  Required  (NLR).  See  §  758.1(f) 
of  the  EAR;  and  15  CFR  30.7(1)  of  the 
FTSR. 

(3)  Entering  the  ECCN.  You  must  enter 
the  correct  Export  Control  Classification 
Number  (ECCN)  on  the  SED  or  AES 
record  for  all  items  having  a 
classification  other  than  EAR99,  i.e.. 


items  listed  on  the  Commerce  Control 
List  in  Supplement  No.  1  to  part  774  of 
the  EAR.  See  §  758.1(f)  of  the  EAR;  and 
15  CFR  30.7(m)  of  the  FTSR. 

(b)  Step  28:  Destination  Control 
Statement.  The  Destination  Control 
Statement  (IXIS)  must  be  entered  on  the 
invoice  and  on  the  bill  of  lading,  air 
waybill,  or  other  export  control 
dociiment  that  accompanies  the 
shipment  from  its  point  of  origin  in  the 
United  States  to  the  ultimate  consignee 
or  end-user  abroad.  The  person 
responsible  for  preparation  of  those 
documents  is  responsible  for  entry  of 
the  DCS.  The  DCS  is  required  for  all 
exports  bom  the  United  States  of  items 
on  the  Commerce  Control  List  that  are 
not  classified  as  EAR99,  imless  the 
export  may  be  made  imder  License 
Exception  BAG  or  GFT  (see  part  740  of 
the  EAR).  Reexporters  should  review 

§  752.15  of  the  EAR  for  DCS 
reqmrements  when  using  a  Special 
Comprehensive  License;  otherwise,  DCS 
requirements  do  not  apply  to  reexports. 

(c)  Step  29:  Recordkeeping.  Records  of 
transactions  subject  to  the  EAR  must  be 
maintained  for  five  years  in  accordance 
with  the  recordkeeping  provisions  of 
part  762  of  the  EAR. 

PART  740-{AMENDED] 

8.  Section  740.1  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

S  740.1    Introduction. 

***** 

(d)  Shipper's  Export  Declaration: 
Clearing  exports  under  License 
Exceptions.  You  must  enter  on  any 
required  Shipper's  Export  Declaration 
(SED)  or  Automated  Export  System 
(AES)  record  the  correct  License 
Exception  symbol,  e.g.,  LVS,  TMP,  etc., 
for  the  License  Exception(s)  you  use  to 
export.  In  addition,  you  must  enter  the 
correct  Export  Control  Classification 
Number  (ECCN),  e.g.,  4A003,  5A002. 
etc.,  on  the  SED  or  AES  record  for  all 
items  having  a  classification  other  than 
EAR99,  i.e.,  items  listed  on  the 
Commence  Control  List  in  Supplement 
No.  1  to  part  774  of  the  EAR.  See  §  758.1 
of  the  EAR  for  Shipper's  Export 
Declaration  requirements. 


PART  748— {AMENDED] 

9.  Section  748.4  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§  748.4    Basic  guidanc*  relatsd  to  applying 
for  a  licensa. 

(a)  License  Applicant.  (1)  Export 
transactions.  Only  a  person  in  the 


United  States  may  apply  for  a  license  to 
export  items  from  the  United  States.  The 
applicant  must  be  the  exporter,  who  is 
that  principal  party  in  interest  with  the 
authority  to  determine  and  control  the 
sending  of  items  out  of  the  United 
States.  See  definition  of  "exporter"  in 
part  772  of  the  EAR. 

(2)  Routed  export  transactions.  The 
U.S.  principal  party  in  interest  or  the 
duly  authorized  U.S.  agent  of  the  foreign 
principal  party  in  interest  may  apply  for 
a  license  to  export  items  from  the 
United  States.  Prior  to  submitting  an 
application,  the  agent  that  applies  for  a 
license  on  behalf  of  the  foreign  principal 
party  in  interest  must  obtain  a  power  of 
attorney  or  other  written  authorization 
from  the  foreign  principal  party  in 
interest.  See  §  758.2(c)  and  (e)  of  the 
EAR. 

(3)  Reexport  transactions.  The  U.S.  or 
foreign  principal  party  in  interest,  or  the 
duly  authorized  U.S.  agent  of  the  foreign 
principal  party  in  interest,  may  apply 
for  a  license  to  reexport  controlled  items 
from  one  country  to  another.  Prior  to 
submitting  an  application,  an  agent  that 
applies  for  a  license  on  behalf  of  a 
foreign  principal  party  in  interest  must 
obtain  a  power-of-attomey  or  other 
written  authorization  from  the  foreign 
principal  party  in  interest.  See  power- 
of-attomey  requirements  in  paragraph 
(b)(2)  of  this  section. 

(b)  Disclosure  of  parties  on  license 
applications  and  the  power  of  attorney. 
(1)  Disclosure  of  parties.  License 
applicants  must  disclose  the  names  and 
addresses  of  all  parties  to  a  transaction. 
When  the  applicant  is  the  U.S.  agent  of 
the  foreign  principal  party  in  interest, 
the  applicant  must  disclose  the  fact  of 
the  agency  relationship,  and  the  name 
and  address  of  the  agent's  principal.  If 
there  is  any  doubt  about  which  persons 
should  be  named  as  parties  to  the 
transaction,  the  applicant  should 
disclose  the  names  of  all  such  persons 
and  the  functions  to  be  performed  by 
each  in  Block  24  (Additional 
hiformation)  of  the  BXA-748P 
MiUtipiirpose  Application  form.  Note    - 
that  when  the  foreign  principal  party  in 
interest  is  the  ultimate  consignee  or 
end-user,  the  name  and  address  need 
not  be  repeated  in  Block  24.  See  "Parties 
to  the  transaction"  in  §  748.5. 

(2)  Power  of  attorney  or  other  written 
authorization.  Prior  to  submitting  an 
application  for  a  license,  an  agent  must 
obtain  a  power  of  attorney  or  other 
written  authorization  from  the  foreign 
principal  party  in  interest  to  act  on 
behalf  of  the  foreign  principal  party  in 
interest.  When  completing  the  BXA- 
748P  Midtipurpose  Application  Form. 
Block  7  (docimients  on  file  with 
applicant)  must  be  marked  "other"  and 
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Block  24  (Additional  information)  must 
be  marked  "748.4(b)(2)"  to  indicate  that 
the  power  of  attorney  or  other  written 
authorization  is  on  file  with  the 
applicant  (agent).  See  part  762  of  the 
EAR  for  recordkeeping  requirements. 
*        •        *        *        * 

10.  Section  748.5  is  revised  to  read  as 
follows: 

§  748.5    Parties  to  ttie  transaction. 

The  following  parties  may  be  entered 
on  the  BXA-748P  Multipurpose 
Application  Form.  The  definitions, 
which  also  appear  in  part  772  of  the 
EAR,  are  set  out  here  for  your 
convenience  to  assist  you  in  filling  out 
your  application  correctly. 

(a)  Applicant.  The  person  who  applies 
for  an  export  or  reexport  license,  and 
who  has  the  authority  of  a  principal 
party  in  interest  to  determine  and 
control  the  export  or  reexport  of  items. 
See  §  748.4(a)  of  this  part  and  definition 
of  "exporter"  in  part  772  of  the  EAR. 

(b)  Other  party  authorized  to  receive 
license.  The  person  authorized  by  the 
applicant  to  receive  the  license.  If  a 
person  and  address  is  listed  in  Block  15 
of  the  BXA-748P  Multipurpose 
Application  Form,  the  Bureau  of  Export 
Administration  will  send  the  license  to 
that  person  instead  of  the  applicant. 
Designation  of  another  party  to  receive 
the  license  does  not  alter  the 
responsibilities  of  the  applicant, 
licensee  or  exporter. 

(c)  Purchaser.  The  person  abroad  who 
has  entered  into  the  transaction  to 
purchase  an  item  for  delivery  to  the 
ultimate  consignee.  In  most  cases,  the 
purchaser  is  not  a  bank,  forwarding 
agent,  or  interq^ediary.  The  purchaser 
and  ultimate  consignee  may  be  the  same 
entity. 

(d)  Intermediate  consignee.  The 
person  that  acts  as  an  agent  for  a 
principal  party  in  interest  and  takes 
possession  of  the  items  for  the  purpose 
of  effecting  delivery  of  the  items  to  the 
ultimate  consignee.  The  intermediate 
consignee  may  be  a  bank,  forwarding 
agent,  or  other  person  who  acts  as  an 
agent  for  a  principal  party  in  interest. 

(e)  Ultimate  consignee.  The  principal 
party  in  interest  located  abroad  who 
receives  the  exported  or  reexported 
items.  The  ultimate  consignee  is  not  a 
forwarding  agent  or  other  intermediary, 
but  may  be  the  end-user. 

(f)  End-user.  The  person  abroad  that 
receives  and  ultimately  uses  the 
exported  or  reexported  items.  The  end- 
user  is  not  a  forwarding  agent  or 
intermediary,  but  may  be  the  purchaser 
or  ultimate  consignee. 


PART  750— [AMENDED] 

11.  Section  750.7  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§750.7    issuancs  of  licsnsss. 

***** 

(d)  Responsibility  of  the  licensee.  The 
person  to  whom  a  license  is  issued  is 
the  licensee.  In  export  transactions,  the 
exporter  must  be  the  licensee,  and  the 
exporter-licensee  is  responsible  for  the 
proper  use  of  the  license,  and  for  all 
terms  and  conditions  of  the  license, 
except  to  the  extent  that  certain  terms 
and  conditions  are  directed  toward 
some  other  party  to  the  transaction.  In 
reexport  or  routed  export  transactions,  a 
U.S.  agent  acting  on  behalf  of  a  foreign 
principal  party  in  interest  may  be  the 
licensee;  in  these  cases,  both  the  agent 
and  the  foreign  principal  party  in 
interest,  on  whose  behalf  the  agent  has 
acted,  are  responsible  for  the  use  of  the 
license,  and  for  all  terms  and  conditions 
of  the  license,  except  to  the  extent  that 
certain  terms  and  conditions  are 
directed  toward  some  other  party  to  the 
transaction.  It  is  the  licensee's 
responsibility  to  communicate  the 
specific  license  conditions  to  the  parties 
to  whom  those  conditions  apply.  In 
addition,  when  required  by  the  license, 
the  licensee  is  responsible  for  obtaining 
written  acknowledgment(s)  of  receipt  of 
the  conditions  from  the  parties  to  whom 
those  conditions  apply. 


PART  752— (AMENDED] 

11.  Section  752.15  is  amended  by 
revising  the  citation  "§  758.3"  to  read 
"§  758.1"  in  paragraph  (a)  introductory 
text. 

PART  758— (AMENDED] 

12.  Part  758  is  amended  by  revising 
§§  758.1,  through  758.5  and  removing 
and  reserving  §  758.6,  to  read  as  follows: 

§  758.1    The  Shipper's  Export  Declaration 
(SED). 

(a)  The  Shipper's  Export  Declaration 
(SED).  The  SED  (Forms  7525-V  or 
75  2  5- V- Alt  or  the  Automated  Export 
System  (AES  electronic  equivalent))  is 
used  by  the  Bureau  of  Census  to  collect 
trade  statistics  and  by  the  Bureau  of 
Export  Administration  for  export 
control  purposes.  The  SED  and  the  AES 
collect  basic  information  such  as  the 
names  and  addresses  of  the  parties  to  a 
transaction;  the  description,  the  Export 
Control  Classification  Number  (ECCN) 
(when  required),  the  Schedule  B 
number  or  Harmonized  Tariff  Schedule 
number,  the  quantity  and  value  of  the 


items  exported;  and  the  license 
authority  for  the  export.  The  SED  or  the 
AES  electronic  equivalent  is  a  statement 
to  the  United  States  Government  that 
the  transaction  occurred  as  described. 

(b)  When  an  SED  is  required.  You 
must  file  a  paper  SED,  or  file  the  SED 
information  electronically  using  the 
AES,  with  the  United  States 
Government  in  the  following  situations: 

(1)  For  all  shipments  of  tangible  items 
subject  to  the  EAR  that  are  authorized 
under  a  license,  regardless  of  value  or 
destination; 

(2)  For  all  shipments  of  tangible  items 
subject  to  the  EAR  that  are  authorized 
under  a  License  Exception  or  NLR, 
when  the  value  of  the  items  classified 
under  a  single  Schedule  B  Number  (or 
Harmonized  Tariff  Schedule  number)  is 
over  $2,500.  except  as  exempted  by  the 
Foreign  Trade  Statistics  Regulations 
(FTSR)  in  15  CFR  part  30  and  referenced 
in  paragraph  (c)  of  this  section; 

(3)  For  all  shipments  subject  to  the 
EAR  that  are  destined  to  Cuba.  Iran, 
Iraq,  Libya,  North  Korea,  Serbia,  Sudan, 
or  Syria,  regardless  of  value  (see  15  CFR 
30.55(h)  of  the  FTSR);  and 

(4)  For  all  shipments  that  will  be 
transshipped  through  Canada  to  a  third 
destination,  where  the  shipment  would 
require  an  SED  if  shipped  directly  to  the 
final  destination  from  the  United  States 
(see  15  CFR  30.58(c)  of  the  FTSR). 

Note  to  paragraph  (b):  In  addition  to  the 
Shipper's  Export  Declaration  for  exports,  the 
Bureau  of  Census  Foreign  Trade  Statistics 
Regulations  provide  for  a  specific  Shipper's 
Export  Declaration  for  In-Transit  Goods 
(Form  7513).  See  15  CFR  30.3  and  30.8  of  the 
FTSR. 

(c)  Exemptions.  A  complete  list  of 
exemptions  from  the  SED  or  AES  filing 
requirement  is  set  forth  in  the  FTSR. 
Some  of  these  FTSR  exemptions  have 
elements  in  common  with  certain  EAR 
License  Exceptions.  An  FTSR 
exemption  may  be  narrower  than  a 
License  Exception.  The  following 
references  are  provided  in  order  to 
direct  you  to  the  FTSR  exemptions  that 
relate  to  EAR  License  Exceptions: 

(1)  License  Exception  Baggage  (BAG), 
as  set  forth  in  §  740.14  of  the  EAR.  See 
15  CFR  §  30.56  of  the  FTSR; 

(2)  License  Exception  Gift  Parcels  and 
Humanitarian  Donations  (GFT),  as  set 
forth  in  §  740.12  of  the  EAR.  See  15  CFR 
30.55(g)  of  the  FTSR; 

(3)  License  Exception  Aircraft  and 
Vessels  (AVS),  as  set  forth  in  §  740.15  of 
the  EAR.  See  15  CFR  30.55(1)  of  the 
FTSR; 

(4)  License  Exception  Governments 
and  International  Organizations  (GOV), 
as  set  forth  in  §  740.11  of  the  EAR.  See 
15  CFR  30.53  of  the  FTSR; 
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(5)  License  Exception  Technology  and 
Software  Under  Restriction  (TSR),  as  set 
forth  in  §  740.6  of  the  EAR.  See  15  CFR 
30.54(b)  and  30.55  (h)  of  the  FTSR;  or 

(6)  License  Exception  Temporary 
Imports,  Exports,  and  Reexports  (TMP) 
"tools  of  trade",  as  set  forth  in 

§  740.9(a)(2)(i)  of  the  EAR.  See  15  CFR 
30.56(b)  of  the  FTSR. 

(d)  Notation  on  export  documents  for 
exports  exempt  from  SED  requirements. 
When  an  exemption  from  filing  the 
Shipper's  Export  Declaration  applies, 
the  forwarding  or  other  agent  must 
include  on  the  bill  of  lading,  air  waybill, 
or  other  loading  docimient  the  export 
authority  of  the  items,  i.e.,  either  the 
number  of  and  expiration  date  of  a 
license  issued  by  BXA,  the  appropriate 
License  Exception  symbol,  or  NLR  "No 
License  Required"  designator.  This 
notation  applies  to  any  bill  of  lading  or 
other  loading  document,  including  one 
issued  by  a  consolidator  (indirect 
carrier)  for  an  export  included  in  a 
consolidated  shipment.  However,  this 
requirement  does  not  apply  to  a 
^'master"  bill  of  lading  or  other  loading 
dociunent  issued  by  a  carrier  to  cover  a 
consolidated  shipment.  The  bill  of 
lading  or  other  loading  document  must 
be  available  for  inspection  along  with 
the  items  prior  to  lading  on  the  carrier. 

(e)  Signing  the  Shipper's  Export 
Declaration.  The  person  who  signs  the 
SED  must  be  in  the  United  States  at  the 
time  of  signing.  That  person,  whether 
exporter  or  agent,  is  responsible  for  the 
truth,  accxiracy,  and  completeness  of  the 
SED,  except  insofar  as  that  person  can 
demonstrate  that  he  or  she  reasonably 
relied  on  information  furnished  by 
others. 

(f)  The  SED  or  AES  electronic 
equivalent  is  an  export  control 
document.  The  SED  or  AES  electronic 
equivalent  is  a  statement  to  the  U.S. 
Government.  The  SED  or  AES  electronic 
eqmvalent  is  an  export  control 
docimient  as  defined  in  part  772  of  the 
EAR.  False  statements  made  thereon 
may  be  a  violation  of  §  764.2(g)  of  the 
EAR.  When  an  SED  or  AES  electronic 
equivalent  is  presented  to  the  U.S. 
Government,  the  signer  or  filer  of  the 
SED  or  AES  electronic  equivalent 
represents  the  following: 

(1)  Export  of  the  items  described  on 
the  SED  or  AES  electronic  equivalent  is 
authorized  under  the  terms  and 
conditions  of  the  designated  license 
issued  by  BXA;  is  in  accordance  with 
the  terms  and  conditions  of  the 
appropriate  License  Exception;  or  is 
authorized  under  "NLR"  as  No  License 
is  Required  for  the  shipment; 

(2)  Statements  on  the  SED  or  AES 
electronic  equivalent  are  in  conformity 


with  the  contents  of  any  license  issued 
by  BXA;  and 

(3)  All  information  shown  on  the  SED 
or  AES  electronic  equivalent  is  true, 
accurate,  and  complete. 

(g)  Export  control  information 
requirement  on  the  SED  or  AES 
electronic  equivalent.  You  must  show 
the  license  authority  (License  number. 
License  Exception,  or  No  License 
Required  (NLR)),  the  Export  Control 
Classification  Number  (ECCN)  (when 
required),  and  the  item  description  in 
the  designated  blocks  of  the  SED  or  AES 
electronic  equivalent. 

(1)  Specific  information  requirements 
for  licensed  exports.  When  exporting 
under  the  authority  of  a  license,  you 
must  enter  on  the  Shipper's  Export 
Declaration  or  AES  equivalent  the 
license  number  and  expiration  date  (the 
expiration  date  is  only  required  on 
paper  versions  of  the  SED),  the  ECCN, 
and  an  item  description  identical  to  the 
item  description  on  the  license.  The 
item  description  on  the  license  must  be 
stated  in  Commerce  Control  List  terms, 
which  may  be  inadequate  to  meet 
Census  Biueau  requirements.  In  this 
event,  the  item  description  you  place  on 
the  SED  or  AES  electronic  equivalent 
must  be  given  in  enough  additional 
detail  to  permit  verification  of  the 
Schedule  B  Number  (or  Harmonized 
Tariff  Schedule  number)  (e.g.,  size, 
material,  or  degree  of  fabrication).  See 
15  CFR  30.7(1)  of  the  FTSR.  If  you 
include  other  items  on  the  SED  or  AES 
electronic  equivalent  that  do  not  require 
licenses,  but  that  may  be  exported  under 
the  authority  of  a  License  Exception  or 
No  License  Required,  you  must  show 
the  License  Exception  symbol  or  NLR 
designator,  along  with  the  specific 
description  (quantity.  Schedule  B 
Niunber  (or  Harmonized  Tariff  Schedule 
nimiber),  value)  of  the  item(s)  to  which 
the  authorization  applies  in  the 
designated  blocks.  See  15  CFR  30.7(m) 
of  the  FTSR. 

(2)  Specific  information  requirements 
for  License  Exceptions.  You  must  enter 
on  any  required  Shipper's  Export 
Declaration  (SED)  or  AES  electronic 
equivalent  the  correct  License  Exception 
symbol  (e.g.,  LVS,  GBS,  CIV)  for  the 
License  Exception(s)  under  which  you 
are  exporting.  Also,  you  must  enter  the 
correct  Export  Control  Classification 
Number  (ECCN)  on  the  SED  or  AES 
electronic  equivalent  for  all  items 
having  a  classification  other  than 
EAR99,  i.e.,  items  listed  on  the 
Commerce  Control  List  in  Supplement 
No.  1  to  part  774  of  the  EAR.  In 
addition,  an  item  description  that  is 
sufficiently  detailed  to  permit  review  by 
the  U.S.  Government  and  verification  of 
the  Schedule  B  Number  (or  Harmonized 


Tariff  Schedule  number)  is  required.  See 
§  740.1(d)  of  the  EAR. 

(3)  Specific  information  requirements 
when  no  license  is  required.  You  must 
enter  on  any  required  Shipper's  Export 
Declaration  (SED)  or  AES  electronic 
equivalent  the  "NLR"  designation  when 
the  items  to  be  exported  are  subject  to 
the  EAR  but  not  listed  on  the  Commerce 
Control  List  (i.e.,  items  are  classified  as 
EAR99),  and  when  the  items  to  be 
exported  are  listed  on  the  CCL  but  do 
not  require  a  license.  In  addition,  you 
must  enter  the  correct  ECCN  on  the  SED 
or  AES  electronic  equivalent  for  all 
items  being  exported  under  the  NLR 
provisions  that  have  a  classification 
other  than  EAR99,  i.e.,  items  listed  on 
the  Commerce  Control  List  in 
Supplement  No.  1  to  part  774  of  the 
EAR.  Also,  you  must  enter  on  the  SED 
or  AES  electronic  equivalent  an  item 
description  that  is  sufficiently  detailed 
to  permit  review  by  the  U.S. 
Government  and  verification  of  the 
Schedule  B  Nimiber  (or  Harmonized 
Tariff  Schedule  number).  The  designator 
"TSPA"  may  be  used,  but  is  not 
required,  when  the  export  consists  of 
technology  or  software  outside  the 
scope  of  the  EAR.  See  §  734.7  through 
§  734.11  of  the  EAR  for  TSPA 
information. 

(h)  Submission  of  the  SED.  The  SED 
must  be  submitted  to  the  U.S. 
Government  in  the  maimer  prescribed 
by  the  Bureau  of  Census  Foreign  Trade 
Statistics  Regulations  (15  CFR  part  30). 

(i)  Exports  by  U.S.  Mail.  When  you 
make  an  export  by  U.S.  mail  that 
requires  the  submission  of  an  SED,  a 
properly  executed  paper  version  of  the 
SED  must  be  submitted  to  the  post  office 
at  the  place  of  mailing,  or  you  must  file 
the  export  information  vi%  AES 
procedures  found  in  the  FTSR.  See  15 
CFR  30.12  of  the  FTSR.  Whenever  you 
export  items  subject  to  the  EAR  that 
meets  one  of  the  exemptions  for 
submission  of  an  SED,  you  must  enter 
the  appropriate  export  authority  on  the 
parcel,  i.e.,  either  the  number  of  and 
expiration  date  of  a  license  issued  by 
BXA,  the  appropriate  License  Exception 
symbol,  or  NLR  "No  License  Required" 
designator. 

(j)  Power  of  attorney  or  other  written 
authorization.  (1)  In  a  "power  of 
attorney"  or  other  written  authorization, 
authority  is  conferred  upon  an  agent  to 
perform  certain  specified  acts  or  kinds 
of  acts  on  behalf  of  a  principal. 

(2)  An  agent  must  obtain  a  power  of 
attorney  or  other  written  authorization 
in  the  following  circumstances: 

(i)  An  agent  Uiat  represents  a  foreign 
principal  party  in  interest  in  a  routed 
transaction  must  obtain  a  power  of 
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attorney  or  other  written  authorization 
that  sets  forth  his  authority; 

(ii)  An  agent  that  applies  for  a  license 
on  behalf  of  a  principal  party  in  interest 
must  obtain  a  power  of  attorney  or  other 
written  authorization  that  sets  forth  the 
agent's  authority  to  apply  for  the  license 
on  behalf  of  the  principal. 

Note  to  paragraph  (j)(2):  The  Bureau  of 
Census  Foreign  Trade  Statistics  Regulations 
impose  additional  requirements  for  a  power 
of  attorney  or  other  written  authorization. 
See  15  CFR  30.4  (e)  of  the  FTSR. 

(3)  This  requirement  for  a  power  of 
attorney  or  other  written  authorization 
is  a  legal  requirement  aimed  at  ensuring 
that  the  parties  to  a  transaction  negotiate 
£md  imderstand  their  responsibilities. 
The  absence  of  a  power  of  attorney  or 
other  written  authorization  does  not 
prevent  BXA  from  using  other  evidence 
to  establish  the  existence  of  an  agency 
relationship  for  purposes  of  imposing 
liability. 

S  758.2    FtosponsibilKies  of  partiM  to  the 
transaction. 

(a)  General.  All  parties  that 
participate  in  transactions  subject  to  the 
EAR  must  comply  with  the  EAR.  Parties 
are  bee  to  structxire  transactions  as  they 
wish,  and  to  delegate  functions  and 
tasks  as  they  deem  necessary,  as  long  as 
the  transaction  complies  with  the  EAR. 
However,  acting  through  a  forwarding  or 
other  agent,  or  delegating  or 
redelegating  authority,  does  not  in  emd 
of  itself  relieve  anyone  of  responsibility 
for  compliance  with  the  EAR. 

(b)  Export  transactions.  TTie  U.S. 
principal  party  in  interest  is  the 
exporter,  except  in  certain  routed 
transactions.  The  exporter  must 
determine  licensing  authority  (License, 
License  Exception,  or  NLR).  and  obtain 
the  appropriate  license  or  other 
authorization.  The  exporter  may  hire 
forwarding  or  other  agents  to  perform 
various  tasks,  but  doing  so  does  not 
necessarily  relieve  the  exporter  of 
compliance  responsibiUties. 

(cj  Routed  export  transactions.  All 
provisions  of  the  EAR,  including  the 
end-use  and  end-user  controls  found  in 
part  744  of  the  EAR,  and  the  General 
Prohibitions  found  in  part  736  of  the 
EAR,  apply  to  routed  export 
transactions.  The  U.S.  principal  party  in 
interest  is  the  exporter  and  must 
determine  licensing  authority  (License, 
License  Exception,  or  NLR),  and  obtain 
the  appropriate  license  or  other 
authorization,  imless  the  U.S.  principal 
party  in  interest  obtains  from  the  foreign 
principal  party  in  interest  a  writing 
wherein  the  foreign  principal  party  in 
interest  expressly  assumes 
responsibility  for  determining  licensing 
requirements  and  obtaining  license 


authority,  making  the  U.S.  agent  of  the 
foreign  principal  party  in  interest  the 
exporter  for  EAR  purposes.  See 
§  748.4(a)(3)  of  the  EAR. 

Note  to  paragraph  (c)  For  statistical 
purposes,  the  Census  Bureau  requires  the 
name  of  the  U.S.  principal  party  in  interest, 
generally  the  seller,  in  Block  (la)  of  the  SED. 
For  purposes  of  licensing  responsibility 
under  the  EAR,  however,  the  U.S.  agent  of 
the  foreign  principal  party  in  interest  may  be 
the  exporter,  regardless  of  who  is  listed  in 
Block  (la)  of  the  SED. 

(d)  Information  sharing  requirements. 
In  routed  export  transactions  where-the 
foreign  principal  party  in  interest 
assumes  responsibility  for  determining 
and  obtaining  licensing  authority,  the 
U.S.  principal  party  in  interest  must, 
upon  request,  provide  the  foreign 
principal  party  in  interest  and  its 
forwarding  or  other  agent  with  the 
Export  Control  Classification  Niunber 
(ECCN).  or  with  sufficient  technical 
information  to  determine  classification. 
In  addition,  the  U.S.  principal  party  in 
interest  must  provide  the  foreign 
principal  party  in  interest  or  the  foreign 
principal's  agent  any  information  that  it 
knows  will  affect  the  determination  of 
license  authority.  See  §  758.1(f)  of  the 
EAR. 

(e)  Power  of  attorney  or  other  written 
authorization.  In  routed  export 
transactions,  a  forwarding  or  other  agent 
that  represents  the  foreign  principal 
party  in  interest,  or  who  applies  for  a 
license  on  behalf  of  the  foreign  principal 
party  in  interest,  must  obtain  a  power  of 
attorney  or  other  written  authorization 
bom  the  foreign  principal  party  in 
interest  to  act  on  its  behalf.  See 

§  748.4(b)  and  §  758.  l(i)  of  the  EAR. 

f  758.3    Ua«  of  export  license. 

(a)  License  valid  for  shipment  from 
any  port.  An  export  license  issued  by 
B3CA  authorizes  exports  from  any  port  of 
export  in  the  United  States  unless  the 
license  states  otherwise.  Items  that  leave 
the  United  States  at  one  port,  cross 
adjacent  foreign  territory,  and  reenter 
the  United  States  at  another  port  before 
being  exported  to  a  foreign  country,  are 
treated  as  exports  from  the  last  U.S.  port 
of^xport. 

(b)  Shipments  against  expiring 
license.  Any  item  requiring  a  license 
that  has  not  departed  from  the  final  U.S. 
port  of  export  by  midnight  of  the 
expiration  date  on  an  export  license 
may  not  be  exported  imder  that  license 
unless  the  shipment  meets  the 
requirements  of  paragraphs  (b)  (1)  or  (2) 
of  this  section. 

(1)  BXA  grants  an  extension;  or 

(2)  Prior  to  midnight  on  the  date  of 
expiration  on  the  license,  the  items: 

(i)  Were  laden  aboard  the  vessel;  or 


(ii)  Were  located  on  a  pier  ready  for 
loading  and  not  for  storage,  and  were 
booked  for  a  vessel  that  was  at  the  pier 
ready  for  loading;  or 

(iii)  The  vessel  was  expected  to  be  at 
the  pier  for  loading  before  the  license 
expired,  but  exceptional  and  unforseen 
circumstances  delayed  it.  and  BXA  or 
the  U.S.  Customs  Service  make  a 
judgment  that  vmdue  hardship  woidd 
result  if  a  license  extension  were 
required. 

(c)  Reshipment  of  undelivered  items. 
If  the  consignee  does  not  receive  an 
export  made  imder  a  license  because  the 
carrier  failed  to  deliver  it,  the  exporter 
may  reship  the  same  or  an  identical 
item,  subject  to  the  same  limitations  as 
to  quantity  and  value  as  described  on 
the  license,  to  the  same  consignee  and 
destination  imder  the  same  license.  If  an 
item  is  to  be  reshipped  to  any  person 
other  than  the  original  consignee,  the 
shipment  is  considered  a  new  export 
and  requires  a  new  license.  Before 
reshipping,  satisfactory  evidence  of  the 
original  export  and  of  the  delivery 
failure,  together  with  a  satisfactory 
explanation  of  the  deUvery  failure,  must 
be  submitted  by  the  exporter  to  the 
following  address:  Operations  Division. 
Bureau  of  Export  Administration,  U.S. 
Department  of  Commerce,  Room  2705, 
14th  Street  &  Pennsylvania  Avenue, 
N.W.,  Washington,  D.C.  20230. 

1 758.4    Confonnlty  of  documents  and 
unloading  of  Items. 

(a)  Purpose.  The  purpose  of  this 
section  is  to  prevent  iteqis  licensed  for 
export  from  being  diverted  while  in 
transit  or  thereafter.  It  also  sets  forth  the 
duties  of  the  parties  when  the  items  are 
unloaded  in  a  country  other  than  that  of 
the  ultimate  consignee  as  stated  on  the 
export  license. 

(b)  Conformity  of  documents.  When  a 
license  is  issued  by  BXA,  the 
information  entered  on  related  export 
control  documents  (e.g.,  the  SED,  bill  of 
lading  or  air  waybill)  must  be  consistent 
with  the  license. 

(c)  Issuance  of  the  bill  of  lading  or  air 
waybill. — (1)  Ports  in  the  country  of  the 
ultimate  consignee  No  person  may 
issue  a  bill  of  lading  or  air  waybill  that 
provides  for  delivery  of  licensed  items 
to  any  foreign  port  located  outside  the 
country  of  the  intermediate  or  the 
ultimate  consignee  named  on  the  BXA 
license  and  Shipper's  Export 
Declaration  (SED). 

(2)  Optional  ports  of  unloading,  (i) 
Licensed  items.  No  person  may  issue  a 
bill  of  lading  or  air  waybill  that  provides 
for  delivery  of  licensed  items  to  optional 
ports  of  unloading  unless  all  the 
optional  ports  are  within  the  country  of 
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ultimate  destination  or  are  included  on 
the  BXA  license  and  SED. 

(ii)  Unlicensed  items.  For  shipments 
of  items  that  do  not  reqiiire  a  license, 
the  exporter  may  designate  optional 
ports  of  unloading  on  the  SED  and  other 
export  control  docimients,  so  long  as  the 
optional  ports  are  in  countries  to  which 
the  items  could  also  have  been  exported 
without  a  license.  See  also  15  CFR 
30.7(h)  of  the  FTSR. 

(d)  Delivery  of  items.  No  person  may 
deliver  items  to  any  country  other  than 
the  country  of  the  intermediate  or 
ultimate  consignee  named  on  the  BXA 
license  and  SED  without  prior  written 
authorization  from  BXA,  except  for 
reasons  beyond  the  control  of  the  carrier 
(such  as  acts  of  God,  perils  of  the  sea, 
damage  to  the  carrier,  strikes,  war, 
political  distiirbances  or  insurrection). 

(e)  Procedures  for  unscheduled 
unloading. — (1)  Unloading  in  country 
where  no  license  is  required.  When 
items  are  unloaded  in  a  coimtry  to 
which  the  items  could  be  exported 
without  a  license  issued  by  BXA,  no 
notification  of  BXA  is  required. 
However,  any  persons  disposing  of  the 
items  must  continue  to  comply  with  the 
terms  and  conditions  of  any  license  or 
license  exception,  and  with  any  other 
relevant  provisions  of  the  EAR. 

(2)  Unloading  in  a  country  where  a 
license  is  required,  (i)  When  items  are 
imloaded  in  a  country  to  which  the 
items  would  require  a  license  issued  by 
BXA,  no  person  may  effect  delivery  or 
entry  of  the  items  into  the  commerce  of 
the  country  where  unloaded  without 
prior  written  approval  from  BXA.  The 
carrier,  in  ensuring  that  the  items  do  not 
enter  the  commerce  of  the  coimtry,  may 
have  to  place  the  items  in  custody,  or 
imder  bond  or  other  guaranty.  In 
addition,  the  carrier  must  inform  the 
exporter  and  BXA  of  the  imscheduled 
unloading  in  a  time  frame  that  will 
enable  the  exporter  to  submit  its  report 
within  10  days  from  the  date  of 
unscheduled  unloading.  The  exporter 
must  within  10  days  of  the  imscheduled 
unloading  report  the  facts  to  and  request 
authorization  for  disposition  from  BXA 
using  either:  mail,  fax,  or  E-mail.  The 
report  to  BXA  must  include: 

(A)  A  copy  of  the  manifest  of  the 
diverted  careo; 

(B)  Identification  of  the  place  of 
unloading;  and 

(C)  A  proposal  for  disposition  of  the 
items  and  a  request  for  authorization  for 
such  disposition  from  BXA. 

(ii)  Contact  information.  U.S. 
Department  of  Commerce,  Bureau  of 
Export  Administration,  Office  of 
Exporter  Services,  Room  1093, 14th  and 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20230;  phone  number 


202-482-0436;  facsimile  number  202- 
482-3322;  and  E-Mail  address: 
RPDeBXA.DOC.GOV. 

S  758^    Destination  Control  Statament 

The  Destination  Control  Statement 
(DCS)  must  be  entered  on  the  invoice 
and  on  the  bill  of  lading,  air  waybill,  or 
other  export  control  document  that 
accompanies  the  shipment  from  its 
point  of  origin  in  the  United  States  to 
the  ultimate  consignee  or  end-user 
abroad.  The  person  responsible  for 
preparation  of  those  documents  is 
responsible  for  entry  of  the  DCS.  The 
DCS  is  required  for  all  exports  from  the 
United  States  of  items  on  the  Commerce 
Control  List  that  are  not  classified  as 
EAR99,  unless  the  export  may  be  made 
under  License  Exception  BAG  or  GFT 
(see  part  740  of  the  EAR).  At  a 
minimiiTn,  the  DCS  must  State:  "These 
commodities,  technology  or  software 
were  exported  &t>m  the  United  States  in 
accordance  with  the  Export 
Administration  Regulations.  Diversion 
contrary  to  U.S.  law  is  prohibited." 


PART  762— (AMENDED] 

13.  Section  762.2  is  amended  by: 

a.  Revising  the  citation  "§  758.1(b)(3)" 
to  read  "§  758.2(d)(2)(ii)"  in  paragraph 
(b)(29); 

b.  Revising  the  citation  "758.6"  to 
read  "§  758.1"  in  paragraph  (b)(31); 

c.  Revising  paragraphs  (b)(15),  (b)(37), 
and  (b)(38);  and 

d.  Adding  a  new  paragraph  (b)(39)  to 
read  as  follows: 

S  762.2    Records  to  be  retained. 

*        *        *        •        • 

.     (b)*    *    * 

(15)  §  750.7,  Issuance  of  license  and 
acknowledgment  of  conditions; 

***** 

(37)  §  743.1,  Wassenaar  reports; 

(38)  §  748.14,  Exports  of  firearms;  and 

(39)  §  758.2(c),  Assumption  writing. 

PART  772-{AMENDED] 

14.  Part  772  is  amended  by  revising 
the  definitions  of  "Applicant"  , 
"Exporter",  "Forwarding  agent", 
"Intermediate  consignee",  "Purchaser", 
and  "Ultimate  Consignee';  removing  the 
definition  for  "U.S.  exporter';  and 
adding  definitions  for  "End-user", 
"Order  Party",  "Other  party  authorized 
to  receive  license",  "Principal  parties  in 
interest",  and  "Routed  export 
transaction"  in  alphabetical  order,  to 
read  as  follows: 
***** 

Applicant.  The  person  who  applies 
for  an  export  or  reexport  license,  and 
who  has  the  authority  of  a  principal 


party  in  interest  to  determine  and 
control  the  export  or  reexport  of  items. 
See  §  748.4  of  the  EAR  and  definition 
for  "exporter"  in  this  part  of  the  EAR. 

***** 

End-user.  The  person  abroad  that 
receives  and  ultimately  uses  the 
exported  or  reexported  items.  The  end- 
user  is  not  a  forwarding  agent  or 
intermediary,  but  may  be  the  purchaser 
or  ultimate  consignee. 
***** 

Exporter.  The  person  in  the  United 
States  who  has  the  authority  of  a 
principal  party  in  interest  to  determine 
and  control  the  sending  of  items  out  of 
the  United  States.  For  purposes  of 
completing  the  SED  or  filing  export 
information  on  the  Automated  Export 
System  (AES),  the  exporter  is  the  U.S. 
principal  party  in  interest  (see  Foreign 
Trade  Statistics  Regulations,  15  CFR 
part  30). 
***** 

Forwarding  agent.  The  person  in  the 
United  States  who  is  authorized  by  a 
principal  party  in  interest  to  perform  the 
services  required  to  facilitate  the  export 
of  the  items  bom  the  United  States.  This 
may  include  air  couriers  or  carriers.  In 
routed  export  transactions,  the 
forwarding  agent  and  the  exporter  may 
be  the  same  for  compliance  purposes 
imder  the  EAR. 
***** 

Intermediate  consignee.  The  person 
that  acts  as  an  agent  for  a  principal  party 
in  interest  for  the  purpose  of  effecting 
delivery  of  items  to  the  ultimate 
consignee.  The  intermediate  consignee 
may  be  a  bank,  forwarding  agent,  or 
other  person  who  acts  as  an  agent  for  a 
principal  party  in  interest. 
***** 

Order  Party.  The  person  in  the  United 
States  who  conducted  the  direct 
negotiations  or  correspondence  with  the 
foreign  purchaser  or  ultimate  consignee 
and  who,  as  a  result  of  these 
negotiations,  received  the  order  bom  the 
foreign  purchaser  or  ultimate  consignee. 

Other  party  authorized  to  receive 
license.  The  person  authorized  by  the 
applicant  to  receive  the  license.  If  a 
person  and  address  is  listed  in  Block  15 
of  the  BXA-.748P  Multipurpose 
Application  Form,  the  Bureau  of  Export 
Administration  will  send  the  license  to 
that  person  instead  of  the  applicant. 
Designation  of  another  party  to  receive 
the  license  does  not  alter  the 
responsibilities  of  the  applicant, 
licensee  or  exporter. 
***** 

Principal  parties  in  interest.  Those 
persons  in  a  transaction  that  receive  the 
primary  benefit,  monetary  or  otherwise, 
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of  the  transaction.  GeneraUy,  the 
principals  in  a  transaction  are  the  seller 
and  the  buyer.  In  most  cases,  the 
forwarding  or  other  agent  is  not  a 
principal  party  in  interest. 


Purchaser.  The  person  abroad  who 
has  entered  into  a  transaction  to 
purchase  an  item  for  delivery  to  the 
ultimate  consignee.  In  most  cases,  the 
piuchaser  is  not  a  bank,  forwarding 
agent,  or  intermediary.  The  purchaser 
and  ultimate  consignee  may  be  the  same 
entity. 
***** 

Routed  export  transaction.  A 
transaction  where  the  foreign  principal 
party  in  interest  authorizes  a  U.S. 
forwarding  or  other  agent  to  facilitate 
export  of  items  from  die  United  States. 
***** 

Ultimate  consignee.  The  principal 
party  in  interest  located  abroad  who 
receives  the  exported  or  reexported 
items.  The  ultimate  consignee  is  not  a 
forwarding  agent  or  other  intermediary, 
but  may  be  the  end-user. 
*        *        *        *        * 

Dated:  September  23, 1999. 
R.  Roger  Ma|ak, 

Assistant  Secretary  for  Export 

Administration. 

[FR  Doc.  99-25604  Filed  10-1-99;  8:45  am) 

BILLING  CODE  3S10-33-P 


DEPARTMENT  OF  COMMERCE 
Bureau  of  the  Canaua 

ISCFRPartao 

[Doclwt  No.  960716180-9171-02] 
RIN  0607-AA20 

Clarlflcalion  of  Exportara'  and 
Forwarding  Aganta'  Raaponalbilitiaa; 
Auttiorizing  an  Agent  To  Prepare  and 
Hie  a  SMppar'a  Export  Declaration  on 
Behalf  of  a  Principal  Party  in  Interaat 

AGENCY:  Bureau  of  the  Censiis, 

Commerce. 

ACTION:  Supplementary  notice  of 

proposed  rulemaking. 

summary:  llie  U.S.  Census  Bureau 
(Census  Bureau)  proposes  amending  the 
Foreign  Trade  Statistics  Regulations 
(FTSR),  15  CFR  part  30,  to  clarify  the 
responsibilities  of  exporters  and 
forwarding  agents  in  completing  the 
Shipper's  Export  Declaration  (SED)  and 
to  clarify  provisions  for  authorizing 
forwarding  agents  to  prepare  and  file  an 
SED  or  file  the  export  information 
electronically  using  the  Automated 
Export  System  (AES)  on  behalf  of  a 
principal  party  in  interest. 


DATES:  Written  comments  must  be 
submitted  on  or  before  December  3, 
1999. 

ADDRESSES:  Direct  all  written  comments 
on  this  proposed  rulemaking  to  the 
Director,  U.S.  Census  Bureau,  Room 
2049,  Federal  Building  3,  Washington, 
D.C.  20233. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  C.  Harvey  Monk, 
Jr.,  Chief,  Foreign  Trade  Division,  U.S. 
Census  Bureau,  Room  2104,  Federal 
Building  3,  Washington,  D.C.  20233- 
6700,  by  telephone  on  (301)  457-2255 
or  by  fax  on  (301)  457-2645. 
SUPPLEMENTARY  INFORMATION: 

Bacl(groand 

The  Census  Bureau  is  responsible  for 
collecting,  compiling,  and  publishing 
trade  statistics  for  the  United  States. 
These  data  are  used  by  various  Federal 
Government  agencies  and  the  private 
sector  for  planning  and  policy 
development.  In  order  to  accomplish  its 
mission,  the  Census  Bureau  must 
receive  accurate  statistical  information 
from  the  trade  community.  The 
Shipper's  Export  Declaration  (SED)  and 
the  Automated  Export  System  (AES) 
record  are  the  primary  vehicles  used  for 
collecting  such  trade  data,  and  the 
information  contained  therein  is  used 
by  the  Census  Biu«au  for  statistical 
purposes  only  and  is  confidential  under 
the  provisions  of  Title  13,  United  States 
Code  (U.S.C).  Section  301(g).  The 
Census  Bureau's  primary  objective  in 
this  proposed  rule  is  to  ensure  the 
accuracy  of  its  trade  statistics  and  to 
clarify  reporting  responsibilities  for  all 
parties  involved  in  export  transactions. 

As  such  the  Census  Bureau  proposes 
amending  the  FTSR  to  clarify 
responsibilities  of  exporters  and 
forwarding  agents  in  completing  the 
SED  and  to  clarify  who  should  be  listed 
in  the  "Exporter"  box  on  the  SED  and 
in  the  exporter  field  on  the  AES  record. 
This  proposed  rule  defines  new  terms, 
including  "U.S.  principal  party  in 
interest"  and  "routed  export 
transaction,"  and  clarifies  existing  ones 
(notably  the  definition  of  "exporter")  for 
purposes  of  completing  the  SED.  The 
proposed  rule  will  also  clarify 
provisions  authorizing  an  agent  to 
prepare  and  file  an  SED  or  its  AES 
electronic  equivalent  on  behalf  of  a 
principal  party  in  interest. 

The  Census  Bureau  published  a  notice 
of  proposed  rulemaking  on  this  subject 
in  the  Federal  Register  on  August  6, 
1998  (63  FR  41979).  As  a  result  of 
comments  received  on  that  proposed 
rulemaking  and  subsequent  discussions 
with  the  Bureau  of  Export 


Administration  (BXA),  the  Census 
Bureau  has  decided  to  issue  a 
supplementary  notice  of  proposed 
rulemaking  to  address  the  issues  raised 
during  the  comment  period  and  to 
further  clarify  provisions  contained  in 
that  notice  of  proposed  rulemaking.  The 
BXA  is  also  revising  appropriate 
sections  of  the  Export  Administration 
Regulations  (EAR)  in  a  document 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  The  EAR  will  conform 
to  the  provisions  of  the  FTSR  in 
reference  to  clarifying  the 
responsibilities  of  exporters  and 
forwarding  agents  in  completing  the 
SED,  and  BXA  will  also  propose 
changes  to  the  EAR  to  simpUfy  export 
clearance. 

Comments 

The  Census  Bureau  received  sixty- 
nine  (69)  comments  on  the  notice  of 
proposed  rulemaking  published  in  the 
Federal  Register  on  August  6, 1998  (63 
FR  41979).  Of  the  comments  received, 
fifty-nine  (59)  were  opposed  to  some 
provisions  of  the  proposed  rule  and  ten 
supported  the  proposed  rulemaldng.  Of 
the  fifty-nine  comments  opposed  to  the 
proposed  rule,  twenty-four  (24)  had 
interpreted  the  rule  to  require  that  the 
"manufacturer"  always  be  listed  as  the 
exporter  of  record  on  the  SED  in  all 
export  transactions.  This  was  a 
misinterpretation  of  the  proposed  rule, 
and  the  revised  proposed  rulemaking 
will  clearly  stipulate  that  only  the  "U.S. 
seller  or  principal  party  in  interest"  be 
listed  as  the  exporter  on  the  SED.  Only ' 
when  the  manu&ctiirer  is  the  actual 
"seller  of  the  merchandise  for  export" 
should  it  be  listed  as  exporter  on  the 
SED  or  AES  electronic  record. 

The  other  major  reason  for  opposition 
to  the  proposed  rule  concerned 
identifying  the  U.S.  seller  or  principal 
as  the  "exporter  of  record"  in  EX 
WORKS  (EXW)  ti-ansactions.  EXW  is  a 
"term  of  sale"  whereby  the  foreign 
buyer  takes  possession  of  the 
merchandise  in  the  United  States,  and 
the  foreign  buyer  takes  responsibility  for 
fecilitating  the  export  of  the 
merchandise  out  of  the  United  States, 
including  export  documentation 
responsibility.  The  major  concern  the 
U.S.  sellers  presented,  when  required  to 
be  listed  as  the  "exporter  of  tecord"  in 
these  transactions,  is  that  the  U.S.  seller 
does  not  have  effective  control  over  the 
merchandise  once  it  is  turned  over  to 
the  foreign  buyer's  agent.  The  U.S.  seller 
does  not  want  to  be  held  liable  for  any 
export  control  violations  that  may  occur 
in  such  a  transaction. 

The  proposed  Census  Bureau  export 
regulations  do  not  intend  to  interfere 
with  the  terms  of  sale  between  the 
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foreign  buyer  and  the  U.S.  seller  in  the 
export  transaction.  However,  in  order  to 
collect  accurate  trade  statistics,  it  is 
critical  to  have  the  actual  "U.S.  seller  or 
principal  party  in  interest"  listed  as 
exporter  on  the  SED  or  the  AES 
electronic  record.  BXA's  proposed  rule 
addresses  the  liability  concerns  of 
ejcporters  in  such  transactions. 

The  ten  comments  in  support  of  the 
proposed  rule  indicated  approval  for  the 
clarification  of  duties  and 
responsibilities  of  exporters  and 
forwarding  agents  and  the  clarification 
of  the  power  of  attorney  provisions 
contained  in  the  proposed  rule.  Those 
comments  supported  the  clarification  of 
the  definition  of  exporter  and  felt  it  gave 
them  more  control  over  the  export 
transaction  even  in  the  EXW 
transaction.  The  Census  Bureau 
responded  to  all  comments  and 
informed  the  commentors  that  a 
supplementary  notice  of  proposed 
rulemaking  would  be  issued  to  address 
their  concerns. 

to  Comiiients  and  Propoied 


Action 

In  response  to  the  comments  received 
from  the  trade  community  on  the  notice 
of  proposed  rulemaking  published  in 
the  Federal  Register  on  August  6, 1998 
(63  FR  41979),  the  Census  Bureau 
proposes  amending  15  CFR  Part  30  to: 
(a)  define  the  term  "exporter,"  for 
purposes  of  the  FTSR  and  completing 
the  SED  or  AES  record,  as  the  U.S. 
principal  party  in  interest  in  the  export 
transaction;  (b)  clarify  the  '^porting 
responsibilities  of  the  U.S.  principal 
party  in  interest  and  fbrwartling  agent  in 
completing  the  SED  or  AES  record;  (c) 
clarify  provisions  for  authorizing  an 
agent  to  prepare  and  file  an  SED  or  file 
the  information  electronically  using  the 
AES;  and  (d)  clarify  the  docimientation 
and  compliance  responsibilities  of 
parties  involved  in  the  export 
transaction.  For  purposes  of  this  rule  all 
references  to  preparing  and  filing  the 
paper  SED  also  pertain  to  preparing  and 
filing  the  AES  electronic  record. 

Tfis  proposed  rule  will  clarify  the 
responsibiuties  of  the  U.S.  principal 
party  in  intwest  and  the  forwarding 
agent  in  preparing  the  SED  or  AES 
record.  For  export  shipments  the  Census 
Bureau  reo^nizes  "routed  export 
transactions"  as  a  subset  of  "export 
transactions."  A  routed  export 
transaction  is  where  the  foreign 
principal  party  in  interest  authorizes  a 
U.S.  forwarding  or  other  agent  to 
facilitate  export  of  items  from  the 
United  States. 

For  purposes  of  completing  the  SED 
or  AES  record,  the  Exporter  is  the  U.S. 
principal  party  in  interest  in  the 


transaction.  The  U.S.  principal  party  in 
interest  is  the  person  in  the  United 
States  that  receives  the  primary  benefit, 
monetary  or  otherwise,  of  the  export 
transaction.  Generally,  that  person 
would  be  the  U.S.  seller,  manufacturer, 
order  party,  or  foreign  entity,  if  in  the 
United  States  when  signing  the  SED.  In 
most  cases,  the  forwarding  agent  is  not 
a  principal  party  in  interest.  The 
Exporter  box  on  the  SED  will  be  revised 
to  read  "Exporter  (U.S.  Principal  Party 
in  Interest)." 

However,  the  EAR  defines  the 
exporter  as  the  person  in  the  United 
States  who  has  the  authority  of  a 
principal  party  in  interest  to  determine 
and  control  the  sending  of  items  out  of 
the  United  States  (see  EAR  15  CFR  Part 
772).  This  definition  permits  the 
forwarding  agent  to  apply  for  a  license 
and  act  as  exporter  in  some  transactions. 

The  person  who  signs  the  SED  must 
be  in  the  United  States  at  the  time  of 
signing.  If  a  U.S.  manufacturer  sells 
merchandise  directly  to  a  foreign  buyer 
for  export,  the  U.S.  manufacturer  must 
be  listed  as  the  U.S.  principal  party  in 
interest  on  the  SED.  If  a  U.S. 
manufecturer  sells  merchandise,  as  a 
domestic  sale,  to  a  U.S.  buyer 
(wholesaler/distributor)  and  that  U.S. 
buyer  sells  the  merchandise  to  a  foreign 
principal  for  export,  the  U.S.  seller 
(wholesaler/distributor)  must  be  listed 
as  the  U.S.  principal  party  in  interest  on 
the  SED.  If  a  U.S.  order  party,  as  defined 
in  §  30.4(a)(1)  of  this  rule,  arranges  for 
the  sale  and  export  of  merchandise  to  a 
foreign  principal  directly,  the  U.S.  order 
party  must  be  listed  as  the  U.S. 
principal  party  in  interest  on  the  SED. 

For  purposes  of  completing  the  SED 
or  AES  record,  the  forwarding  agent  is 
the  person  in  the  United  States  who  is 
authorized  by  the  U.S.  principal  party  in 
interest  or,  in  a  routed  transaction,  the 
foreign  principal,  to  prepare  and  file  the 
SED  or  its  AES  electronic  equivalent.  In 
routed  export  transactions,  ihe 
forwarding  agent  and  the  exporter  may 
be  the  same  for  compliance  purposes 
under  the  EAR,  but  the  forwarding  agent 
is  rarely  the  "exporter"  in  box  la  of  die 
SED  or  in  the  "exporter"  field  of  the 
AES  record.  For  example,  only  when  a 
forwarding  agent  acts  as  an  "order 
party"  can  they  be  listed  as  "exporter" 
in  box  la  on  the  SED  or  in  the 
"expoTtei"  field  of  the  AES  record. 

The  U.S.  principal  party  in  interest 
can  prepare  and  file  the  SED  or  AES 
record,  or  it  can  authorize  a  forwarding 
agent  to  prepare  and  file  the  SED  or  AES 
record  on  its  behalf.  If  the  U.S.  principal 
party  in  interest  authorizes  a  forwarding 
agent  to  complete  the  SED  or  AES 
record  on  its  behalf,  the  U.S.  principal 
party  in  interest  is  responsible  for:  (A) 


Providing  the  forwarding  agent  with  the 
information  necessary  to  complete  the 
SED  or  AES  record;  (B)  Providing  the 
forwarding  agent  with  authorization  to 
complete  the  SED  or  AES  record,  in  the 
form  of  a  power  of  attorney  or  written 
authorization,  or  signing  the 
authorization  box  printed  on  the  paper 
SED  (box  23  on  Form  7525-V  or  box  29 
on  Form  7525-V-ALT);  and  (C) 
Maintaining  the  documentation  to 
support  the  information  provided  to  the 
forwarding  agent  for  completing  the 
SED  or  AES  record. 

The  forwarding  agent,  if  authorized  by 
a  principal  party  in  interest,  is 
responsible  for:  (A)  Preparing  the  SED 
or  AES  record,  based  on  instructions 
received  from  the  U.S.  principal  party  in 
interest  or  other  parties  in  the 
transaction;  (B)  Providing  the  U.S. 
principal  party  in  interest  with  a  copy 
of  the  export  information  filed  in  the 
form  of  a  completed  SED,  an  electronic 
fecsimile,  or  in  any  other  manner 
prescribed  by  the  exporter;  and  (C) 
Maintaining  the  documentation  to 
support  the  information  reported  on  the 
SED  or  AES  record. 

In  a  routed  export  transaction,  where 
a  foreign  principal  designates  a  U.S. 
forwarding  agent  to  act  on  its  behalf  to 
prepare  and  file  the  SED  or  AES  record, 
the  U.S.  principal  party  in  interest  must 
provide  the  forwarding  agent  with  the 
following  information  to  assist  them  in 
preparing  the  SED  or  AES  record:  (1) 
Name  and  address  of  the  exporter  (U.S. 
principal  party  in  interest);  (2) 
Exporter's  (U.S.  principal  party  in 
interest)  Internal  Revenue  Service  (IRS) 
Employer  Identification  Number  (EIN); 
(3)  point  of  origin  (State  or  Foreign 
Trade  Zone  (FTZ));  (4)  schedule  B 
description  of  commodities;  (5) 
domestic  p),  foreign  (F),  or  Foreign 
Military  Sale  (FMS)  (M)  code;  («) 
Schedule  6  Number;  (7)  quantity;  (8) 
Upon  request  by  the  fbreign  principal  or 
its  agent,  the  Export  Control 
Classification  Number  (ECCN)  or  with 
sufficient  technical  information  to 
determine  classification;  (9)  Any 
information  that  it  knows  will  affect  the 
determination  of  license  authority. 

(NotK  For  hems  B.and  9,  where  the  foreign 

principal  party  in  interest  has  assumed 
responsibility  for  determining  and  obtaining 
license  authority,  the  EAR  sets  forth  the 
information  sharing  requirements  that  apply 
at  15  CFR  7S8.2(d)). 

In  a  routed  export  transaction,  the 
forwarding  agent  is  responsible  for 
preparing  the  SED  or  ^S  record  based 
on  instructions  received  from  the  U.S. 
principal  party  in  interest  and  other 
parties  involved  in  the  transaction.  In 
addition  to  reporting  the  information 
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provided  by  the  U.S.  principal  party  in 
interest  on  the  SED  or  A£S  recmd,  the 
forwarding  agent  must  provide  the 
following  export  information  on  the 
SED  or  AES  record:  (1)  Date  of 
exportation;  (2)  bill  of  lading/airway  bill 
number;  (3)  ultimate  consignee;  (4) 
intermediate  consignee;  (5)  forwarding 
agent  name  and  address;  (6)  country  of 
ultimate  destination;  (7)  loading  pier;  (8) 
method  of  transportation;  (9)  exporting 
carrier;  (10)  port  of  export;  (11)  port  of 
imloading;  (12)  containerized;  (13)     , 
weight;  (14)  value;  (15)  ECXN;  (16) 
License  Authority; 

(Note:  For  items  15  and  16  where  tiie 
foreign  principal  party  in  interest  has 
assumed  responsibility  for  determining  and 
obtaining  license  authority,  the  EAR  sets 
forth  the  information  sharing  requirements 
that  apply  at  15  §  758.2(d)]; 

and 

(17)  signing  the  certification  statement 
on  the  paper  SED  (box  24  on  Form 
7525-V  and  box  36  on  Form  7525-V- 
ALT).  In  a  routed  export  transaction,  the 
U.S.  principal  party  in  interest  must  be 
listed  as  exporter  (U.S.  principal  party 
in  interest)  on  the  SED  or  on  the  AES 
record. 

In  a  routed  export  transaction,  the 
forwarding  agent  is  responsible  for:  (A) 
Obtaining  a  power  of  attorney  or  written 
authorization  bom  the  foreign  principal 
to  act  on  its  behalf;  (B)  Upon  request, 
providing  the  U.S.  principal  party  in 
interest  with  appropriate  documentation 
verifying  that  the  information  provided 
by  the  U.S.  principal  party  in  interest 
was  acciuately  reported  on  the  SED  or 
AES  record;  and  (C)  Maintaining  the 
documentation  to  support  the 
information  reported  on  the  SED  or  AES 
record. 

The  FTSR  places  primary 
responsibility  for  compliance  of  the  SED 
and  AES  requirements  on  the  U.S. 
principal  party  in  interest  in  an  export 
transaction  and  on  the  forwarding  agent 
in  a  routed  export  transaction.  However, 
the  FTSR  also  considers  all  parties 
involved  in  the  transaction  responsible 
for  the  tonth,  accuracy,  and 
completeness  of  the  information 
reported  on  the  SED.  The  parties  to  the 
transaction  must  provide  die  forwarding 
agent  with  the  information  necessary  to 
correctly  prepare  the  paper  SED  or  to 
file  the  data  electronically  using  the 
AES.  As  always,  documentation  must  be 
maintained  by  all  parties  involved  in 
the  transaction  to  support  the 
information  reported  on  the,  SED  or  the 
AES  record. 

All  parties  that  participate  in 
transactions  subject  to  the  FTSR  are 
responsible  for  compliance  with  the 
FTSR.  In  all  cases  where  a  violation  of 


the  FTSR  occurs,  the  documentation  of 
all  parties  involved  in  the  transaction 
must  be  made  available  to  the  proper 
enforcement  oificials  to  determine  the 
liability  and  responsibility  for  the 
export  violation  pursuant  to  FTSR 
§  30.11.  Acting  through  a  forwarding  or 
other  agent  or  delegating  or  redelegating 
authority  does  not  in  and  of  itself 
relieve  anyone  of  their  compliance 
responsibility. 

This  notice  further  clarifies  provisions 
for  using  a  power  of  attorney  or  written 
authorization  when  a  principal  party  in 
interest  authorizes  a  forwarding  agent  to 
prepare  and  file  the  SED  on  its  behalf 
and  when  the  SED  information  is  filed 
electronically,  using  the  AES.  Suggested 
formats  for  a  power  of  attorney  and  a 
written  authorization  for  executing  a 
SED  are  available  upon  request  from  the 
U.S.  Census  Bureau,  Foreign  Trade 
Division  (FTD). 

This  amendment  will  further  specify 
in  §  30.4(f)  the  requirement  that  the  SED 
be  prepared  in  English.  This  provision 
is  ^ready  included  in  the  Census 
Bureau's  instructions  for  completing  the 
SED  and  this  amendment  will  simply 
include  that  requirement  in  the  Code  of 
Federal  Regulations  (CFR). 

In  addition,  this  amendment  clarifies 
the  provision  in  §  30.7(d)(2)  that  a 
foreign  principal,  if  operating  in  the 
U.S.  at  the  time  of  export,  must  be  listed 
as  exporter  (U.S.  principal  party  in 
interest)  on  the  SED,  but  does  not  need 
to  report  an  IRS  EIN  or  a  Social  Security 
Number  (SSN)  on  the  SED.  Using  an  EIN 
or  SSN  that  is  not  your  own  is 
prohibited.  However,  if  no  EIN  or  SSN 
is  available,  the  Dunn  and  Bradstreet 
(DUNS)  number,  border  crossing 
number,  passport  number,  or  any 
number  assigned  by  U.S.  Customs  is 
required  to  be  reported. 

The  revisions  contained  in  this 
supplementary  notice  of  proposed 
rulemaking  are  consistent  with  the 
provisions  of  the  BXA's  proposed 
revisions  to  the  EAR  regarding  the 
export  control  responsibilities  of 
exporters  and  forwarding  agents.  The 
Department  of  the  Treasury  concurs 
with  the  provisions  contained  in  this 
proposed  rule. 

Program  Requirements 

In  order  to  comply  with  the  requests 
irova  the  trade  community  to  update  the 
provisions  of  the  FTSR  and  to  clarify  the 
items  discussed  above,  the  Census 
Bureau  proposes  amending  appropriate 
sections  of  the  FTSR. 

The  Census  Bureau  proposes  revising 
Section  30.4  to:  (A)  Define  the  term 
"exporter,"  for  piuposes  of  the  FTSR 
and  completing  the  SED  or  AES 
electronic  record,  as  the  U.S.  principal 


party  in  interest  in  the  export 
transaction;  (B)  Clarify  the  reporting 
responsibilities  of  the  U.S.  principal 
party  in  interest  and  forwarding  agent  in 
completing  the  SED  or  AES  record;  (C) 
Clarify  provisions  for  obtaining 
authorization  for  preparing  and  filing 
the  SED  or  the  AES  electronic  record; 
and  (D)  Clarify  the  documentation  and 
compliance  responsibilities  of  parties 
involved  in  the  export  transaction. 

The  Census  Bureau  proposes 
redesignating  Section  30.4(b)  to  Section 
30.4(f)  and  include  the  provision  that 
the  SED  be  prepared  in  English  to  be 
consistent  with  the  current  instructions 
forpreparing  the  SED. 

fne  Census  Bureau  proposes 
redesignating  Section  30.4(C)  to  Section 
30.4  (g)  with  minor  wording  revisions. 

The  Census  Bureau  proposes 
amending  Section  30.7(d)(1),  "Name  of 
exporter  and  exporter's  Employer 
Identification  Number,"  to  clarify  the 
designation  of  "exporter"  named  on  the 
SED  by  reference  to  §  30,4, 

The  Census  Bureau  proposes 
amending  Section  30.7(d)(2).  "Exporters 
Employer  Identification  Number,"  to 
clarify  the  requirement  that  a  foreign 
principal,  if  in  the  United  States  when 
signing  the  SED,  must  be  listed  as 
"exporter"  on  the  SED  or  AES  record. 
However,  if  no  EIN  or  SSN  is  available, 
the  DUNS  number,  border  crossing 
number,  passport  number,  or  any 
number  assigned  by  U.S.  Customs  is 
required  to  be  reported. 

The  Census  Bureau  further  proposes 
amending  section  30.7(e),  "Agent  of 
exporter  (forwarding  agent),"  to  specify 
the  responsibilities  of  the  forwarding 
agent  in  preparing  the  SED  by  reference 
to  §  30.4. 

Rulemaking  Requirements 

This  proposed  rule  is  exempt  from  all 
requirements  of  Section  553  of  the 
A(hninistrative  Procedure  Act  because  it 
deals  with  a  foreign  affairs  fimction  (5 
U.S.C.  (A)  (D).  However,  this  rule  is 
being  published  as  a  proposed  rule  with 
an  opportunity  for  public  comment 
because  of  the  importance  of  the  issues 
raised  by  this  rulemaking. 

Regulatory  Flexibility  Act 

Because  a  notice  of  proposed 
rulemaking  is  not  required  by  5  U.S.C 
553  or  any  other  law,  a  Regulatory 
Flexibility  Analysis  is  not  required  and 
has  not  been  prepared  (5  U.S.C.  603(a)). 

Executive  Orders 

This  proposed  rule  has  been 
determined  to  be  significant  ''or 
purposes  of  Executive  Order  12866. 
This  proposed  rule  does  not  contain 
policies  with  Federalism  implications 
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sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  Executive 
Order  12612. 

Paperwork  Reduction  Act 

Notwithstanding  any  other  provisions 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to,  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
currently  valid  Office  of  Management 
and  Budget  (OMB)  control  number. 

This  proposed  rule  covers  collections 
of  information  subject  to  the  provisions 
of  the  PRA.  which  are  cleared  by  the 
OMB  under  OMB  Control  Number 
0607-0152. 

This  proposed  rule  will  not  impact 
the  current  reporting-hour  burden 
requirements  as  approved  under  OMB 
Control  Number  0607-0152  under 
provisions  of  the  PRA,  Public  Law  104- 
13. 

List  of  Subjects  in  15  CFR  Part  30 

Economic  statistics.  Foreign  trade, 
Exports,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  that  part  30  be 
amended  as  follows: 

PART  30-FOREIGN  TRADE 
STATISTICS 

1.  The  authority  citation  for  15  CFR 
Part  30  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  13  U.S.C.  301- 
307;  Reorganization  Plan  No.  5  of  1950  (3 
CFR  194»-1953  Comp..  1004);  Department  of 
Ck)mnierce  Organization  Order  No.  35-2A. 
August  4. 1975,  40  CFR  42765. 

Subpart  A— General  Requirements- 
Exporter 

2.  In  part  30,  footnotes  4,  5, 6  and  9 
are  proposed  to  be  redesignated  as 
footnotes  5,  6,  7  and  8,  respectively,  and 
§  30.4  is  proposed  to  be  revised  to  read 
as  follows: 

130.4    Preparation  and  signature  of 
Shipper's  Export  Dociarstions. 

(a)  General  requirements  (SED).  For 
purposes  of  this  section,  all  references 
to  preparing  and  filing  the  paper  SED 
also  pertain  to  preparing  and  filing  the 
AES  electronic  record.  The  Shipper's 
Export  Declaration  (SED)  or  the  AES 
electronic  equivalent  must  be  prepared 
and  signed  by  a  principal  party  in 
interest  or  by  a  forwarding  agent 
authorized  by  a  principal  party  in 
interest.  The  person  who  signs  the  SED 
must  be  in  the  United  States  at  the  time 
of  signing.  That  person,  whether  the 


U.S.  principal  party  in  interest  or  agent, 
is  responsible  for  the  truth,  accuracy, 
and  completeness  of  the  SED  or  AES 
electronic  equivalent,  except  insofar  as 
that  person  can  demonstrate  that  he  or 
she  reasonably  relied  on  information 
furnished  by  others.  The  Census  Bureau 
recognizes  "routed  export  transactions" 
as  a  subset  of  export  transactions.  A 
routed  export  transaction  is  where  the 
foreign  principal  party  in  interest 
authorizes  a  U.S.  forwarding  or  other 
agent  to  facilitate  export  of  items  from 
the  United  States.  See  paragraph  (c)  of 
this  section  for  responsibilities  of 
parties  in  a  routed  export  transaction. 

(1)  Exporter  (U.S.  principal  party  in 
interest).  For  purposes  of  completing  the 
SED,  in  all  export  transactions,  the 
exporter  required  to  be  listed  in  box  la 
of  the  SED  or  in  the  "Exporter"  field  of 
the  AES  record  is  the  U.S.  principal 
party  in  interest.  The  U.S.  principal 
party  in  interest  is  the  person  in  the 
United  States  that  receives  the  primary 
benefit,  monetary  or  otherwise,  of  the 
transaction.  Generally  that  person  is  the 
U.S.  seller,  manufacturer,  order  party*, 
or  foreign  entity,  if  in  the  U.S.  when 
signing  the  SED.  In  most  cases,  the 
forwarding  or  other  agent  is  not  a 
principal  party  in  interest.  Note:  The 
Export  Administration  Regulations 
(EAR)  (15  CFR  parts  730  through  799) 
defines  the  "exporter"  as  the  person  in 
the  United  States  who  has  the  authority 
of  a  principal  party  in  interest  to 
determine  and  control  the  sending  of 
items  out  of  the  United  States  (see  15 
CFR  part  772  of  the  EAR). 

(i)  If  a  U.S.  manufacturer  directly  sells 
merchandise  for  export  to  a  foreign 
principal,  the  U.S.  manufacturer  must 
be  listed  as  the  exporter  (U.S.  principal 
paitv  in  interest)  on  the  SED. 

(ii)  If  a  U.S.  manufacturer  sells 
merchandise,  as  a  domestic  sale,  to  a 
U.S.  buyer  (wholesaler/distributor)  and 
that  U.S.  buyer  sells  the  merchandise  for 
export  to  a  foreign  principal,  the  U.S. 
seller  (wholesaler/distributor)  must  be 
listed  as  the  exporter  (U.S.  principal 
party  in  interest)  on  the  SED. 

(iii)  If  a  U.S.  order  party  directly 
arranges  for  the  sale  and  export  of 
merchandise  to  a  foreign  buyer,  the  U<S. 
order  party  must  be  listed  as  the 
exporter  (U.S.  principal  party  in 
interest)  on  the  SED  or  AES  record. 

(2)  Forwarding  agent.  The  forwarding 
agent  is  the  person  in  the  United  States 
who  is  authorized  by  the  U.S.  principal 
party  in  interest  or,  in  the  case  of  a 


'The  Order  Party  is  that  person  in  the  United 
States  who  conducted  the  direct  negotiations  or 
correspondence  with  the  foreign  principal  or 
ultimate  consignee  and  who,  as  a  result  of  these 
negotiations,  received  the  order  &t>ni  the  foreign 
principal  or  ultimate  consignee. 


routed  transaction,  the  foreign  principal 
party  in  interest  to  prepare  and  file  the 
SED  or  its  AES  electronic  equivalent, 
and/or  perform  the  services  required  to 
facilitate  the  export  of  items  from  the 
United  States.  In  routed  export 
transactions,  the  forwarding  agent  and 
the  exporter  may  be  the  same  for 
compliance  purposes  tmder  the  EAR, 
but  the  forwarding  agent  is  rarely  the 
"exporter"  in  box  la  of  the  SED  or  in 
the  "exporter"  field  of  the  AES  record. 

(3)  Principal  parties  in  interest.  Those 
persons  in  a  transaction  that  receive  the 
primary  benefit,  monetary  or  otherwise, 
of  the  transaction.  Generally,  the 
principals  in  a  transaction  are  the  seller 
and  the  buyer.  In  most  cases  a 
forwarding  or  other  agent  is  not  a 
principal  party  in  interest. 

(b)  U.S.  principal  party  in  interest  and 
forwarding  agent  responsibilities  in 
preparing  the  SED  (except  in  routed 
export  transactions). — (1)  Designating 
the  forwarding  agent.  TTie  U.S.  principal 
party  in  interest  can  prepare  and  file  the 
SED  or  AES  record,  or  it  can  authorize 
a  forwarding  agent  to  prepare  and  file 
the  SED  or  AES  record  on  its  behalf.  If 
the  U.S.  principal  party  in  interest 
designates  a  forwarding  agent  to  act  on 
its  behalf  in  completing  the  SED  or  AES 
record  it  must  be  in  the  form  of  a  power 
of  attorney  or  written  authorization,  or 
by  signing  the  authorization  box  printed 
on  the  paper  SED  (box  23  on  Form 
7525-V  and  box  29  on  Form  7525-V- 
ALT). 

(2)  U.S.  principal  party  in  interest 
responsibilities  in  preparing  the  SED.  (i) 
If  the  U.S.  principal  party  in  interest 
prepares  the  SED  or  AES  record 
themselves  they  are  responsible  for  the 
accuracy  of  all  the  export  information 
reported  on  the  SED  or  AES  record,  for 
signing  the  paper  SED,  filing  the  paper 
SED  vtrith  U.S.  Customs,  or  transmitting 
the  AES  record  to  Customs. 

(ii)  If  the  U.S.  principal  party  in 
interest  authorizes  a  forwarding  agent  to 
complete  the  SED  or  AES  record  on  its 
behalf  the  U.S.  principal  party  in 
interest  is  responsible  for: 

(A)  Providing  the  forwarding  agent 
with  the  export  information  necessary  to 
complete  the  SED  or  AES  record; 

(B)  Providing  the  forwarding  agent 
with  a  power  of  attorney  or  written 
authorization  to  complete  the  SED  or 
AES  record,  or  sign  the  authorization 
box  printed  on  the  paper  SED  (box  23 
on  Form  7525-V  and  box  29  on  Form 
7525-V-ALT):  and 

(C)  Maintaining  the  doctunentation  to 
support  the  information  provided  to  the 
forwarding  agent  for  completion  of  the 
SED  or  AES  record,  as  specffied  in 
§30.11. 
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(3)  Forwarding  agent  responsibilities 
in  preparing  the  SED.  The  forwarding 
agent,  when  authorized  by  a  U.S. 
principal  party  in  interest  to  prepare 
and  sign  the  SED  or  prepare  and  file  the 
AES  record,  is  responsible  for: 

(i)  Accurately  preparing  the  SED  or 
AES  record  based  on  information 
received  from  the  U.S.  principal  party  in 
interest; 

(ii)  Obtaining  a  power  of  attorney  or 
written  authorization  to  complete  the 
SED  or  AES  record,  or  obtaining  a  paper 
SED  with  a  signed  authorization; 

(iii)  Maintaining  the  documentation  to 
support  the  information  reported  on  the 
SED  or  AES  record,  as  specified  in 
§30.11;  and 

(iv)  Providing  the  U.S.  principal  party 
in  interest  with  a  copy  of  the  export 
information  filed  in  the  form  of  a 
completed  SED,  an  electronic  facsimile, 
or  in  any  other  manner  prescribed  by 
the  exporter. 

(c)  U.S.  principal  party  in  interest  and 
forwarding  agent  responsibilities  in 
preparing  the  SED  in  "routed  export 
transactions." 

(1)  Designating  the  forwarding  agent. 
In  a  routed  export  transaction,  the 
forwarding  agent  must  obtain  a  power  of 
attorney  or  written  authorization  from 
the  foreign  principal  party  in  interest  to 
act  on  their  behalf.  If  the  foreign 
principal  party  in  interest  designates  a 
U.S.  forwarding  agent  to  complete  the 
SED  or  AES  record,  the  U.S.  principal 
party  in  interest  must  provide  certain 
export  information  to  such  agent  (see 
paragraph  (c)(2)  of  this  section).  If  the 
U.S.  principal  party  in  interest 
authorizes  its  own  forwarding  agent  to 
complete  the  SED  or  AES  record,  it  must 
follow  the  procediues  specified  in 
paragraph  (b)  of  this  section. 

(2)  U.S.  principal  party  in  interest 
responsibilities  in  a  "routed  export 
transaction."  In  a  routed  export 
transaction  where  the  foreign  principal 
party  in  interest  designates  a  U.S. 
forwarding  agent  to  prepare  and  file  the 
SED  or  AES  record,  the  U.S.  principal 
party  in  interest  must  provide  such 
forwarding  agent  with  the  following 
information  to  assist  in  preparing  the 
SED  or  AES  record: 

(i)  Name  and  address  of  the  exporter 
(U.S.  principal  party  in  interest); 

(ii)  Exporter  EIN  (IRS)  Number.; 

(iii)  Point  of  origin  (State  or  FTZ); 

(iv)  Schedule  B  description  of 
commodities; 

(v)  Domestic  (D),  foreign  (F),  or  FMS 
(M)  code; 

(vi)  Schedule  B  Number; 

(vii)  Quantity; 

(viii)  Upon  request  from  the  foreign 
principal  party  in  interest  or  its  agent, 
the  Export  Control  Classification 


Number  (ECCN)  or  with  sufficient 
technical  information  to  determine 
classification;  and 

(ix)  Any  information  that  it  knows 
will  affect  the  determination  of  license 
authority. 

Note  to  paragraph  (c)(2):  For  Items 
(c)(2)(viii)  and  (ix),  where  the  foreign 
principal  party  in  interest  has  assumed 
responsibility  for  detennining  and  obtaining 
license  authority,  the  EAR  sets  forth  the 
information  sharing  requirements  that  apply, 
at  15  CFR  758.2(d). 

(3)  Forwarding  agent  responsibilities 
in  a  "routed  export  transaction. "  In  a 
routed  export  transaction,  the 
forwarding  agent  who  is  responsible  for 
preparing  the  SED  or  AES  record  must 
provide  the  following  export 
information  on  the  SED  or  AES  record: 

(i)  Date  of  exportation; 

(ii)  Bill  of  lading/airway  bill  number; 

(iii)  Ultimate  consignee; 

(iv)  Intermediate  consignee; 

(v)  Forwarding  agent  name  and 
address; 

(vi)  Country  of  ultimate  destination; 

(vii)  Loading  pier; 

(viii)  Method  of  transportation; 

(ix)  Exporting  carrier; 

(x)  Port  of  export; 

(xi)  Port  of  imloading; 

(xii)  Containerized; 

(xiii)  Weight; 

(xiv)  Value; 

(xv)  ECCN; 

(xvi)  License  authority;  and 

(xvii)  Signing  the  certification  box  on 
the  paper  SED  (box  24  on  Form  7525- 
V  and  box  36  on  Form  7525-V-ALT).  In 
a  routed  export  transaction  the  U.S. 
principal  party  in  interest  must  be  listed 
as  exporter  (U.S.  principal  party  in 
interest)  on  the  SED  or  on  the  AES 
record. 

Note  to  paragraph  (c)(3):  For  Items 
(c)(3)(xv)  and  (xvi),  where  the  foreign 
prinicipal  party  in  interest  has  assumed 
responsibility  for  determining  and  obtaining 
license  authority,  the  EAR  sets  forth  the 
information  sharing  requirements  that  apply, 
at  15  CFR  758.2(a). 

(d)  Information  on  the  Shipper's 
Export  Declaration  (SED).  The  data 
provided  on  the  SED  or  AES  electronic 
record  shall  be  complete,  correct,  and 
based  on  personal  loiowledge  of  the 
facts  stated  or  on  information  fiunished 
by  the  parties  involved  in  the  export 
transaction.  All  parties  involved  in 
export  transactions,  including  U.S. 
forwarding  agents,  should  be  aware  that 
invoices  and  other  commercial 
documents  may  not  necessarily  contain 
all  the  information  needed  to  prepare 
the  SED  or  AES  record.  The  parties  must 
ensiue  that  all  the  information  needed 
for  completing  the  SED  or  AES  record. 


including  correct  export  licensing 
information,  is  provided  to  the 
forwarding  agent  for  the  piupose  of 
correctly  preparing  the  SED  or  AES 
record. 

(e)  Authorizing  a  forwarding  agent.  In 
a  power  of  attorney  or  other  written 
authorization,  authority  is  conferred 
upon  an  agent  to  perform  certain 
specified  acts  or  kinds  of  acts  on  behalf 
of  a  principal  (see  15  CFR  758.  l(i)  of  the 
EAR).  In  cases  where  a  forwarding  agent 
is  filing  the  export  information  on  the 
SED  or  electronically  using  the  AES,  the 
forwarding  agent  must  obtain  a  power  of 
attorney  or  written  authorization  from  a 
principal  party  in  interest  to  file  the 
information  on  their  behalf.  A  power  of 
attorney  or  written  authorization  should 
specify  the  responsibilities  of  the  parties 
with  particularity,  and  should  state  that 
the  forwarding  agent  has  authority  to  act 
on  behalf  of  a  principal  party  in  interest 
as  its  true  and  lawful  agent  for  purposes 
.of  the  export  transaction  and  in 
accordance  with  the  laws  and 
regulations  of  the  United  States. 

(f)  The  SED  shall  l)e  prepared  in 
English  and  shall  be  typewritten  or 
prepared  in  ink  or  other  permanent 
medium  (except  indelible  pencil).  The 
use  of  duplicating  processes,  as  well  as 
the  overprinting  of  selected  items  of 
information,  is  acceptable. 

(g)  All  copies  of  the  SEDs  must 
contain  all  of  the  information  called  for 
in  the  signature  space  as  to  name  of 
firm,  address,  name  of  signer,  and 
capacity  of  signer.  The  original  SED 
must  be  signed  in  ink,  but  signature  on 
other  copies  is  not  required.  The  use  of 
signature  stamps  is  acceptable.  A  signed 
legible  carbon  or  other  copy  of  the 
export  declaration  is  acceptable  as  an 
"original"  of  the  SED. 

3.  Section  30.7  is  proposed  to  be 
amended  by  revising  paragraphs  (d)  and 
(e)  to  read  as  follows: 

§  30.7    Information  raquired  on  Shipper's 
Export  D«claration«. 

***** 

(d)  Name  of  exporter  (U.S.  principal 
party  in  interest)  and  exporter's 
Employer  Identification  Number  (EIN). 
The  name  and  address  (number,  street, 
city,  state,  zip  code)  of  the  exporter 
(U.S.  principal  party  in  interest)  and  the 
exporter's  (U.S.  principal  party  in 
interest)  EIN  shall  be  entered  where 
requested  on  the  SED  or  AES  electronic 
record.  The  EIN  shall  be  the  exporter's 
(U.S.  principal  party  in  interest)  own 
and  not  another's  EIN. 

(1)  Name  of  exporter  (U.S.  principal 
party  in  interest).  The  exporter  (U.S. 
principal  party  in  interest)  named  on 
the  SED  and  in  the  exporter  field  on  the 
AES  record  must  be  the  U.S.  principal 
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party  in  interest  in  the  transaction.  The 
exporter  (U.S.  principal  party  in 
interest)  is  the  person  in  the  United 
States  that  receives  the  primary  benefit, 
monetary  or  otherwise,  of  the  export 
transaction.  Generally  that  person  is  the 
U.S.  seller,  manufacturer,  order  party,  or 
foreign  entity,  if  in  the  United  States 
when  signing  the  SED.  In  all  export 
transactions,  the  U.S.  principal  party  in 
interest  must  be  listed  in  the  "Exporter 
(U.S.  principal  party  in  interest)"  block 
on  the  paper  S^  or  in  the  "exporter 
field"  in  the  AES  record.  (See  §  30.4  for 
details  on  the  specific  reporting 
responsibilities  of  exporters  (U.S. 
principal  party  in  interest)). 

(2)  Exporter's  (U.S.  principal  party  in 
interest)  Employer  Identification 


Number  (EIN).  An  exporter  (U.S. 
principal  party  in  interest)  shall  report 
its  own  IRS  EIN  on  the  SED  or  AES 
record.  If,  and  only  if,  no  Internal 
Revenue  Service  EIN  has  been  assigned 
to  the  exporter  (U.S.  principal  party  in 
interest),  the  exporter's  (U.S.  principal 
party  in  interest)  own  Social  Security 
Niunber  (SSN),  preceded  by  the  symbol 
"SS"  must  be  reported.  In  situations 
when  a  foreign  principal  party  in 
interest  who  does  not  possess  an  EIN  or 
SSN  operates  from  within  the  U.S.  to 
facilitate  its  own  export,  no  EIN  or  SSN 
reporting  requirement  applies.  Using 
another's  EIN  or  SSN  is  prohibited. 
However,  if  no  EIN  or  SSN  is  available, 
the  DUNS  (Dunn  and  Bradstreet) 
niunber,  border  crossing  number. 


passport  number,  or  any  number 
assigned  by  U.S.  Customs  is  required  to 
be  reported  on  the  SED  or  the  AES 
record. 

(e)  Forwarding  agent.  The  name  and 
address  of  the  duly  authorized 
forwarding  agent  (if  any)  of  a  principal 
party  in  interest  or  the  foreign  principal 
party  in  interest  shall  be  recorded  where 
requested  on  the  SED  or  AES  record. 
(See  §  30.4  for  details  on  the  specific 
reporting  responsibilities  of  forwarding 
agents). 
***** 

Dated;  September  21, 1999. 
Kenneth  Prewitt, 
Director,  Census  Bureau. 
[FR  Doc.  99-25651  Filed  10-1-99;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPyENT 

24CFRPart882 
[Doctat  No.  Fn-4472-1-01] 
iWI2S77-AB9e 

SacHon  8  llodenrte  Rehabilitation 
Program;  Encuting  or  Terminating 

UmIb  Wnarflna  Ramaining  Tarm  of  tlM 
Houakw  A— iitanfn  Pavmanta  (HAP) 
Contract  la  for  Laaa  Than  Ona  Year 

AOENCY:  Office  of  the  Assistant 
Secretaiy  for  Public  and  Indian 
Housing.  HUD. 
ACTION:  Interim  rule. 


r:  The  current  program 
regulations  for  the  Section  8  Moderate 
Rehabilitation  Program  state  that  the 
initial  lease  term  between  an  owner  and 
a  family  must  be  for  at  least  one  year. 
The  regulation  is  silent  on  the  requisite 
lease  term  when  the  Housing  Assistance 
Payments  (HAP)  contract  term  expires 
in  less  than  one  year.  The  purpose  of 
this  intnim  rule  is  to  implement  the 
statutory  language  that  requires  that  any 
initial  lease  term  not  extend  beyond  the 
term  of  the  HAP  contract.  This  interim 
rule  also  revises  the  program  regulation 
to  allow  an  owner  and  a  public  housing 
agency  (PHA)  to  mutually  agree  to 
terminate  a  unit  from  the  HAP  contract 
if  a  unit  becomes  vacant  and  the  term 
of  the  HAP  contract  is  for  less  than  one 
year. 

OATESr  Effective  Date:  November  3, 
1999. 

Comments  Due  Date:  December  3, 
1999. 


i:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Office  of  General 
Counsel,  Rules  Docket  Clerk,  Room 
10276,  U.S.  Department  of  Housing  and 
Urban  Development,  Washington,  DC 
20410-0500.  FAX  comments  will  not  be 
accepted.  Communications  should  refer 
to  the  above  docket  number  and  title.  A 
copy  of  each  commimication  submitted 
will  be  available  for  public  inspection 
and  copying  on  weekdays  between  7:30 
a.m.  and  5:30  p.m.  (eastern  time)  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  J.  Benoit,  Director,  Real  Estate 
and  Housing  Performance  Division, 
Office  of  Public  and  Assisted  Housing 
Delivery,  Room  4210,  U.S.  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  SW,  Washington, 
DC  20410-5000;  telephone:  (202)  708- 
0477  (this  is  not  a  toll-free  niunber). 
Persons  with  hearing  or  speech 


impairments  may  access  this  number 

via  TTY  by  calling  the  toll-free  Federal 

Information  Relay  Swvice  at  (800)  877- 

8339. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

a.  General 

Section  8(d)(l)(B)(i)  of  the  United 
States  Housing  Act  of  1937  (42  U.S.C. 
143  7f)  requires  that  the  initial  lease 
between  the  tenant  and  the  owner  be  for 
at  least  one  year  or  the  term  of  the  HAP 
contract,  whichever  is  shortn.  In  most 
cases,  Section  8  Moderate  Rehabilitation 
dwelling  leases  will  terminate 
concunently  with  Housing  Assistance 
Payments  (HAP)  contract  expirations.  In 
some  cases,  however,  a  dwelling  lease 
may  end  prior  to  the  expiration  of  the 
Moderate  Rehabilitation  HAP  contracL 
A  lease  may  end  as  a  result  of  (1)  an 
action  by  an  owner  to  terminate  tenancy 
in  accordance  with  the  lease  addendum 
and  program  regulations;  (2)  a  tenant's 
action  to  terminate  the  lease  agreement; 
or  (3)  an  action  by  a  housing  authority 
to  terminate  the  family  from  the 
program  for  failure  to  comply  with  the 
family's  obligations  undw  the  Statement 
of  Family  Responsibility  and  the  owner 
chooses  to  terminate  the  lease  with  the 
family. 

Section  882.403(d)  of  the  program 
regulations  at  24  CFR  part  882  provides, 
in  pertinent  part,  that  the  initial  lease 
between  the  family  and  owner  must  be 
for  at  least  one  year.  If  a  lease  agreement 
ends  with  less  than  twelve  months 
remaining  on  the  HAP  contract, 
§  882.403(d)  effectively  prohibits  an 
owner  from  reoccupying  the  imit  with  a 
new  family.  Thus,  Section  8  Moderate 
Rehabilitation  owners  may  lose  rental 
income  on  units- because  Uie  remaining 
term  of  the  HAP  contract  is  for  less  than 
twelve  months  and  §  882.512(a) 
prohibits  an  owner  bom  occupjring  a 
unit  under  a  HAP  contract  with  an 
ineligible  family  (i.e.  a  family  other  than 
one  participating  in  the  Section  8 
Moderate  Rehabilitation  program).  The 
statutory  language  supersedes  the 
limited  regulatory  language  and  requires 
PHAs  to  aUow  owners  to  enter  into 
initial  leases  with  assisted  families  for 
less  than  one  year  provided  the  lease 
does  not  extend  beyond  the  term  of  the 
HAP  contract. 

b.  Reoccupying  a  Unit  for  Less  Than 
One  Year 

When  a  unit  becomes  vacant,  and  less 
than  twelve  months  remain  on  the  HAP 
contract,  the  lease  agreement  must 
clearly  state  that  the  lease  is  for  less 
than  one  year  and  provide  the  date  on 
which  the  HAP  contract  and  Section  8 


Moderate  Rehabilitation  assistance  will 
terminate.  Families  renting  Moderate 
Rehabilitation  units  with  contracts  that 
have  terms  of  less  than  one  year  must 
be  informed  at  their  Section  8  briefing 
that  When  the  Moderate  Rehabilitation 
HAP  contract  expires,  the  units  will  be 
replaced  with  Section  8  tenant-based 
vouchers  (in  cases  where  the  Moderate 
Rehabilitation  HAP  contract  is  not 
renewed  in  accordance  with  HUD 
procedures)  and  that  they  must  find  a 
suitable  unit  in  which  to  relocate  upon 
expiration  of  the  Moderate 
Rehabilitation  HAP  contract  or  remain 
in  the  unit  with  tenant-based  rental 
voucher  assistance  if  the  owner  wishes 
to  participate  in  the  Section  8  rental 
voucher  program. 

c.  h4utual  Agreement  To  Tenninate 

If  less  than  one  year  remains  on  the 
HAP  contract  and  a  unit  becomes 
vacant,  an  owner  and  a  PHA  may 
mutually  agree  to  terminate  the  unit 
bom  the  HAP  contract.  An  owner  who 
will  not  be  eligible  for  a  one  year  HAP 
contract  renewal  or  who  does  not  wish 
to  renew  his  Moderate  Rehabilitation 
HAP  contract,  may  choose  to  terminate 
the  HAP  contract  on  the  vacant  unit  and 
rent  to  a  market-rate  tenant  rather  than 
execute  an  assisted  lease  for  less  than 
one  year.  An  owner  may  possibly 
choose  this  course  when,  for  example, 
costs  involved  in  preparing  the  imit  for 
a  new  assisted  tenancy  for  less  than 
twelve  months  would  be  greater  than 
costs  associated  with  terminating  the 
assisted  unit  and  renting  to  a  market- 
rate  tenant. 

If  an  owner  agrees  to  terminate  the 
vacant  unit  bom  the  HAP  contract,  the 
housing  authority  must  amend  the  HAP 
contract  to  reflect  the  reduced  number 
of  units.  Both  the  housing  authority  and 
owner  must  sign  and  date  the 
amendment,  llie  housing  authority 
should  attach  the  amendment  to  the 
original  HAP  contract.  In  addition,  the 
housing  authority  must  send  a  copy  of 
the  HAP  contract  amendment  to  die 
Section  8  Financial  Management  Center 
(FMC).  Upon  receipt  of  the  amendment, 
the  Section  8  FMC  will  enter  the  change 
into  HUDCAPS. 

d.  This  Interim  Rule 

For  the  reasons  set  forth  above, 
§  882.403(d)  is  revised  to  permit  an 
initial  lease  for  at  least  one  year  or  the 
term  of  the  HAP  contract,  whichever  is 
shorter.  If  the  initial  term  of  the  lease  is 
for  less  than  one  year  because  the 
remaining  term  of  the  HAP  contract  is 
for  less  than  one  year,  the  Owner  and 
the  PHA  may  mutually  agree  to 
terminate  the  unit  from  the  HAP 
contract.  The  provision  that  any  renewal 
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or  extension  of  the  lease  tenn  may  not 
extend  beyond  the  remaining  tenn  of 
the  HAP  contract  remains  unchanged. 

e.  Justification  for  Interim  Rule 

In  general,  the  Department  publishes 
a  rule  for  public  comment  before  issuing 
a  nde  for  effect,  in  accordance  with  its 
own  regulations  on  rulemaking  at  24 
CFR  part  10.  Part  10,  however,  provides 
in  §  10.1  for  exceptions  from  that 
general  rule  where  the  Department  finds 
good  cause  to  omit  advance  notice  and 
public  participation.  The  good  cause 
requirement  is  satisfied  when  the  prior 
public  procedure  is  "impracticable, 
unnecessary,  or  contrary  to  the  public 
interest." 

The  Department  finds  that  good  cause 
exists  to  publish  this  interim  rule  for 
effect  widiout  first  soliciting  public 
comment.  To  require  public  comment 
first  would  be  impracticable  and 
contrary  to  the  public  interest.  In 
keeping  with  the  statute,  this  rule 
allows  leases  for  terms  of  less  than 
twelve  months  where  the  remaining 
term  of  the  HAP  contract  is  less  than 
twelve  months.  It  also  permits  the 
Owner  and  the  PHA  to  mutually  agree 
to  terminate  a  imit  bom  the  HAP 
contract  where  the  remaining  term  of 
the  HAP  contract  is  for  less  than  one 
year.  The  existing  rule  woidd  continue 
a  prohibition  that  would  prevent  an 
owner  from  reoccupying  a  vacant  imit 
with  a  new  family. 

n.  Findings  and  CeTtifications.  ~ 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  for  this 
rule  has  been  made  in  accordance  with 
HUD  relations  at  24  CFR  part  50, 
which  implement  section  102(2)(C)  of 
the  National  Enviromnental  Policy  Act 
of  1969  (42  U.S.C.  4332).  The  Finding  of 
No  Significant  Impact  is  available  for 
public  inspection  between  7:30  a.m.  and 
5:30  p.m.  weekdays  in  the  Office  of  the 
Rules  Docket  Qerk,  Office  of  the 
General  Counsel,  U.S.  Department  of 
Housing  and  Urban  Development,  Room 


10276. 451  Seventh  Street,  SW. 
Washington,  DC  20410. 

Federalism  Impact 

The  General  Coimsel,  as  the 
Designated  Official  tmder  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  do  not  have  significant 
impact  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govenunent.  As  a 
resuh,  the  rule  is  not  subject  to  review 
under  the  Order.  The  rule  merely 
provides  an  exception  to  allow  leases 
for  terms  of  less  than  twelve  months 
under  the  Moderate  Rehabilitation 
Program. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1532) 
(UMRA)  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments,  and  on  the 
private  sector.  The  Secretary,  in 
accordance  with  UMRA,  has  reviewed 
this  rule  before  publication  and  by 
approving  it  has  determined  that  it  does 
not  impose  any  Federal  mandates  on 
any  State,  loced,  or  tribal  governments, 
or  on  the  private  sector  that  will  result 
in  the  expenditure  of  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  $100  million  or 
more  in  any  one  year. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  vdll  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities,  because  it  does  not  place  major 
btudens  on  housing  authorities  or 
housing  owners.  The  rule  merely 
provides  an  exception  to  allow  leases 
for  terms  of  less  than  twelve  months 


under  the  Moderate  Rehabilitation 
Program.  Nevertheless,  the  Department 
is  sensitive  to  the  fact  that  the  uniform 
application  of  requirements  on  entities 
of  differing  sizes  often  places  a 
disproportionate  burden  on  small 
entities.  The  Department,  therefore,  is 
soliciting  alternatives  for  compliance 
from  small  entities. 

List  of  Sub|ects  for  24  CFR  Part  882 

Grant  programs — housing  and 
community  development,  Homeless, 
Lead  poisoning.  Manufactured  homes. 
Rent  subsidies.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  24  CFR  part  882  is 
amended  as  follows: 

PART  882— SECTION  8  MODERATE 
REHABILITATION  PROGRAM 

1.  The  authority  citation  for  part  882 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437a,  1437c.  1437f. 
and  3535(d). 

2.  Revise  paragraph  id)  of  §  882.403  to 
read  as  follows: 

§882.403    ACC,  housing  assistance 
paymants  contract,  and  leasa. 

•        •        •        *        • 

(d)  Term  of  Lease.  (1)  The  initial  lease 
between  the  family  and  the  Owner  must 
be  for  at  least  one  year  or  the  term  of 
the  HAP  contract,  whichever  is  shorter. 
In  cases  where  there  is  less  than  one 
year  remaining  on  the  HAP  contract,  the 
owner  and  the  PHA  may  mutually  agree 
to  terminate  the  unit  from  the  HAP 
contract  instead  of  leasing  the  unit  to  an 
eligible  family. 

(2)  Any  renewal  or  extension  of  the 
lease  term  for  any  unit  must  in  no  case 
extend  beyond  the  remaining  term  of 
the  HAP  contract. 

Dated:  August  13, 1999. 
Deborah  Vincent, 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 
[FR  Doc.  99-25733  Filed  10-1-99;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Burami  of  Priaons 

28  CFR  Part  571 

[BOP-1097-P] 

RIN1120-AA93 

Rel— ■  Gratuities,  Transportation,  and 
CkMhlng:  Aiiana 

agency:  Bureau  of  Prisons,  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  In  this  document,  the  Bureau 
of  Prisons  is  proposing  to  amend  its 
regulations  on  release  gratuities, 
transportation,  and  clothing  to  limit  the 
release  gratuity  available  to  aliens.  Only 
aliens  released  to  immigration 
authorities  for  the  purpose  of  release  or . 
transfer  to  a  community  corrections 
center  will  be  provided  $10  cash.  Aliens 
being  released  for  the  piupose  of 
deportation,  exclusion,  or  removal,  or 
aliens  detained  or  serving  60  days  or 
less  in  a  contract  facility  will  not  receive 
a  release  gratuity  of  $10.  This 
amendment  is  intended  to  reduce  costs 
by  providing  the  $10  gratuity  only  to 
those  aliens  whom  the  Bureau 
determines  have  a  need  for  a  gratuity. 
DATES:  Comments  due  by  December  3, 
1999. 

addresses:  Rules  Unit,  Office  of 
General  Counsel,  Bureau  of  Prisons, 
HOLC  Room  754,  320  First  Street,  NW., 
Washington,  DC  20534. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic,  Office  of  General  Coimsel, 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPPt^MENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  proposing  to  amend 
its  regulations  on  release  gratuities, 
transportation,  and  clothing  (28  CFR 
571,  subpart  C).  Current  regulations  on 
this  subject  were  published  in  the 
Federal  Register  on  May  21, 1991  (56 
FR  23480)  and  were  amended  on 
September  10, 1996  (61  FR  47795). 

Current  provisions  on  release 
gratuities  in  §  571.21(e)  specify  that 
with  the  exception  of  aliens  serving  60 
days  or  less  in  contract  facilities,  each 
alien  released  to  immigration  authorities 
is  to  have  $10  cash.  The  Bureau  is 
proposing  that  aliens  being  released  for 
the  purpose  of  deportation,  exclusion, 
or  removal  not  be  provided  a  $10 
gratuity.  As  these  inmates  are  to  become 
the  responsibility  of  the  Immigration 
and  Nat\irallzation  Service,  providing  a 
$10  gratuity  from  the  Biueau  is  not 
appropriate. 

Literested  persons  may  participate  in 
this  proposed  rulemaking  by  submitting 
data,  views,  or  arguments  in  writing  to 


the  Rules  Unit,  Office  of  General 
Coimsel,  Bureau  of  Prisons,  320  First 
Street,  NW.,  HOLC  Room  754, 
Washington,  DC  20534.  Comments 
received  during  the  comment  period 
will  be  considered  before  final  action  is 
taken.  Comments  received  after  the 
expiration  of  the  comment  period  will 
be  considered  to  the  extent  practicable. 
All  comments  received  remain  on  file 
for  public  inspection  at  the  above 
address.  The  proposed  rule  may  be 
changed  in  light  of  the  comments 
received.  No  oral  hearings  are 
contemplated. 

Executive  Order  12866 

This  rule  falls  within  a  category  of 
actions  that  the  Office  of  Management 
and  Budget  (OMB)  has  determined  not 
to  constitute  "significant  regidatory 
actions"  under  section  3(f)  of  Executive 
Order  12866  and,  accordingly,  it  was 
not  reviewed  by  OMB. 

Executive  Order  12612 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  c^  a 
Federalism  Assessment. 

Regulatory  Flexibility  Act 

The  Director  of  the  Bureau  of  Prisons, 
in  accordance  with  the  Regulatory 
FlexibiUty  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and  by 
approving  it  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities  for  the  following  reasons: 
This  rule  pertains  to  the  correctional 
management  of  offenders  committed  to 
the  custody  of  the  Attorney  General  or 
the  Director  of  the  Bureau  of  Prisons, 
and  its  economic  impact  is  limited  to 
the  Bureau's  appropriated  funds: 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 


Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  §  804  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of 
$100,000,000  or  more;  a  major  increase 
in  costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Pl^n  Language  Instructions 

We  try  to  write  clearly.  If  you  can 
suggest  how  to  improve  the  clarity  of 
these  regulations,  call  or  write  Roy 
Nanovic  at  the  address  listed  above. 

List  of  Subjects  in  28  CFR  Part  571 

Prisoners. 
Kathleen  Hawk  Sawyer, 

Director,  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(o),  part  551  in 
subchapter  C  of  28  CFR,  chapter  V  is 
proposed  to  be  amended  as  set  forth 
below. 

SUBCHAPTER  D— COMMUNITy 
PROGRAMS  AND  RELEASE 

PART  571— RELEASE  FROIM 
CUSTODY 

1 .  The  authority  citation  for  28  CFR 
part  571  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  18  U.S.C.  3565; 
3568-3569  (Repealed  in  part  as  to  offenses 
committed  on  or  after  November  1,  1987),     • 
3582,  3621,  3622,  3624,  4001,  4042,  4081, 
4082  (Repealed  in  part  as  to  offenses 
committed  on  or  after  November  1, 1987), 
4161-4166  and  4201-4218  (Repealed  as  to 
offenses  committed  on  or  after  November  1, 
1987),  5006-5024  (Repealed  October  12, 
1984,  as  to  offenses  committed  after  that 
date),  5031-5042;  28  U.S.C.  509,  510;  U.S. 
Const.,  Art.  D,  Sec.  2;  28  CFR  0.95-0.99, 1.1- 
1.10. 

2.  In  §  571.21,  paragraph  (e)  is  revised 
to  read  as  follows: 

%ST^Jn    Proceduns. 

***** 

(e)  Staff  will  ensure  that  each  alien 
released  to  immigration  authorities  for 
the  purpose  of  release  or  transfer  to  a 
community  corrections  center  has  $10 
cash.  This  provision  does  not  apply  to 
aliens  being  released  for  the  purpose  of 
deportation,  exclusion,  or  removal,  or  to 
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aliens  detained  or  serving  60  days  or 
less  in  contract  facilities. 

[FR  Doc.  99-25726  Filed  10-1-99;  8:45  am) 
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The  President 


Presidential  Documents 


Proclamation  7227  of  September  30,  1999 

100th  Anniversary  of  the  Veterans  of  Foreign  Wars 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

As  a  free  Nation,  we  must  always  remember  that  our  achievements  in 
peace  have  been  built  on  the  sacrifices  of  our  veterans  in  war.  We  owe 
a  profound  debt  to  brave  Americans  like  the  members  of  the  Veterans 
of  Foreign  Wars  of  the  United  States  who  knew  their  duty  and  did  it 
well— even  at  the  risk  of  their  freedom  and  their  lives,  and  we  are  proud 
to  honor  the  VFW  as  it  celebrates  its  100th  anniversary. 

Each  VFW  member  has  given  double  service  to  our  Nation  by  answering 
the  call  to  duty  in  the  Armed  Forces  and  by  joining  the  VFW.  Whether 
raising  the  morale  of  our  men  and  women  in  uniform,  helping  veterans 
receive  their  much-deserved  benefits,  providing  scholarships  for  our  youth, 
or  bringing  hope  and  help  to  families  and  communities  in  need,  these 
veterans  have  upheld  the  highest  standards  of  service  and  citizenship.  Per- 
haps most  important,  they  are  the  living  reminder  of  the  countiess  men 
and  women  who  have  served  and  sacrificed  throughout  past  decades  to 
defend  our  Nation  and  preserve  the  liberties  we  hold  so  dear.  VFW  members 
and  their  fallen  comrades  have  carried  the  torch  of  freedom  both  at  home 
and  in  distant  lands,  and  America  remains  forever  grateful. 

We  have  a  solemn  responsibility  to  ensure  that  all  our  veterans  enjoy  the 
quality  of  life  they  deserve.  On  Veterans  Day  last  year,  I  was  proud  to 
sign  into  law  the  Veterans  Programs  Enhancement  Act.  This  legislation 
improves  a  wide  range  of  benefits  and  programs,  including  an  increase 
in  compensation  payments  to  veterans  with  disabihties  as  well  as  benefits 
to  the  survivors  of  Americans  who  died  serving  our  coimtry. 

The  small  groups  of  Spanish-American  War  veterans  who  first  banded  to- 
gether in  1899  could  not  have  envisioned  that  their  numbers  would  grow 
to  more  than  two  million  sti-ong,  or  that  the  VFW  would  come  to  have 
such  an  enormous  positive  influence  on  the  lives  of  generations  of  veterans, 
their  families,  and  commimities  throughout  our  Nation.  As  we  celebrate 
the  centennial  of  the  VFW,  we  honor  these  veterans  for  all  they  have 
done  to  build  a  proud  past  for  our  Nation  and  to  ensure  a  brighter  future 
for  us  all. 

Recognizing  the  contribution  of  the  Veterans  of  Foreign  Wars  to  the  continued 
strength  of  our  country  and  success  of  our  democracy,  the  Congress,  by 
H.J.  Res.  34,  has  called  on  the  President  to  issue  a  proclamation  in  observance 
of  September  29,  1999,  as  tiie  "100th  Anniversary  of  the  Veterans  of  Foreign 
Wars."  On  this  day,  let  us  reflect  with  pride  on  our  great  country  and 
remember  with  gratitude  the  contributions  of  the  many  loyal  and  courageous 
veterans  who  have  given  so  much  of  themselves  both  at  home  and  around 
the  world  to  preserve  our  freedom. 

NOW,  THEREFORE,  I.  WILLIAM  J.  CLINTON.  President  of  tiie  United  States 
of  America,  do  hereby  proclaim  September  29, 1999,  as  the  100th  Anniversary 
of  the  Veterans  of  Foreign  Wars.  I  urge  all  Americans  to  recognize  this 
day  with  appropriate  programs,  ceremonies,  and  activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-ninth 
day  of  September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety- 
nine,  and  of  the  Independence  of  the  United  States  of  America  the  two 
hundred  and  twenty-fourth. 


iyjXllj/iuaA<PtUjodi^^ 
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Executive  Order  13138  of  September  30,  1999 

Continuance  of  Certain  Federal  Advisory  Committees 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  in  accordance  with  the  provisions 
of  the  Federal  Advisory  Committee  Act,  as  amended  (5  UlS.C.  App.).  it 
is  hereby  ordered  as  follows: 

Section  1.  Each  advisory  committee  listed  below  is  continued  unUl  Seotember 
30, 2001.  ^ 

(a)  Committee  for  the  Preservation  of  the  White  House;  Executive  Order 
11145,  as  amended  (Department  of  the  Interior). 

(b)  Federal  Advisory  Council  on  Occupational  Safety  and  Health;  Executive 
Order  12196,  as  amended  (Department  of  Labor). 

(c)  National  Partnership  Council;  Executive  Order  12871,  as  amended 
(Office  of  Personnel  Management). 

(d)  President's  Advisory  Conmaission  on  Educational  Excellence  for  His- 
panic Americans;  Executive  Order  12900  (Department  of  Education). 

(e)  President's  Board  of  Advisors  on  Historically  Black  Colleges  and  Univer- 
sities; Executive  Order  12876  (Department  of  Education). 

(f)  President's  Board  of  Advisors  on  Tribal  Colleges  and  Universities; 
Executive  Order  13021.  as  amended  (Department  of  Education). 

(g)  President's  Commission  on  White  House  Fellowships;  Executive  Order 
11183,  as  amended  (Office  of  Personnel  Management). 

(h)  President's  Committee  of  Advisors  on  Science  and  Technology;  Execu- 
tive Order  12882  (Office  of  Science  and  Technology  Policy). 

(i)  President's  Committee  on  the  Arts  and  the  Humanities;  Executive  Order 
12367,  as  amended  (National  Endowment  for  the  Arts). 

(j)  Presideqt's  Committee  on  the  International  Labor  Organization;  Execu- 
tive Order  12216,  as  amended  (Department  of  Labor). 

(k)  President's  Committee  on  the  National  Medal  of  Science;  Executive 
Order  11287,  as  amended  (National  Science  Foundation). 

(1)  President's  Committee  on  Mental  Retardation,  Executive  Order  12994 
(Department  of  Health  and  Himian  Services). 

(m)  President's  Council  on  Physical  Fitness  and  Sports;  Executive  Order 
12345,  as  amended  (Department  of  Health  and  Human  Services). 

(n)  President's  National  Security  Telecommunications  Advisory  Committee. 
Executive  Order  12382.  as  amended  (Department  of  Defense). 

(o)  Trade  and  Environment  Policy  Advisory  Committee;  Executive  Order 
12905  (Office  of  the  United  States  Trade  Representative). 

(p)  President's  Export  Council;  Executive  Order  12131,  as  amended  (Depart- 
ment of  Commerce). 

Sec.  2.  Notwithstanding  the  provisions  of  any  other  Executive  order,  the 
functions  of  the  President  under  the  Federal  Advisory  Committee  Act  that 
are  applicable  to  the  conmiittees  listed  in  section  1  of  this  order,  except 
that  of  reporting  annually  to  the  Congress,  shall  be  performed  by  the  head 
of  the  department  or  agency  designated  after  each  committee,  in  accordance 
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with  the  guidelines  and  procedures  established  by  the  Administrator  of 
General  Services. 

Sec.  3,  The  following  Executive  orders,  or  sections  thereof,  which  established 
committees  that  have  terminated  and  whose  work  is  completed,  are  revoked: 

(a)  Executive  Order  13017,  as  amended  by  Executive  Orders  13040  and 
13056,  establishing  the  Advisory  Commission  on  Consumer  Protection  and 
Quality  in  the  Health  Care  Industry; 

(b)  Executive  Order  13038,  establishing  the  Advisory  Committee  on  Public 
Interest  Obligation  of  Digital  Television  Broadcasters,  as  amended  by  section 
5  of  Executive  Order. 13062,  and  Executive  Orders  13065,  13081,  and  13102; 

(c)  Section  5  and  that  part  of  section  6(f)  of  Executive  Order  13010, 
as  amended  by  section  3  of  Executive  Order  13025,  Executive  Order  13041, 
sections  1,  2,  and  that  part  of  section  3  of  Executive  Order  13064,  and 
Executive  Order  13077,  establishing  the  Advisory  Committee  to  the  Presi- 
dent's Commission  on  Critical  Infrastructure  Protection; 

(d)  Executive  Order  13037,  as  amended  by  Executive  Orders.  13066  and 
13108,  establishing  the  Conunission  to  Study  Capital  Budgeting; 

(e)  Executive  Order  13050,  establishing  the  President's  Advisory  Board 
on  Race; 

(f)  Executive  Order  12852,  as  amended  by  Executive  Orders  12855,  12965, 
12980. 13053,  and  13114.  establishing  the  President's  Council  on  Sustainable 
Development;  and 

(g)  Executive  Order  12961,  as  amended  by  Executive  Order  13034,  estab- 
lishing the  Presidential  Advisory  Committee  on  Gulf  War  Veterans'  Illnesses. 
Sec.  4.  Sections  1  through  4  of  Executive  Order  13062  are  superseded. 
Sec.  5.  Executive  Order  12131,  as  amended,  is  further  amended  by  adding 
in  section  l-102(a)  a  new  paragraph  as  follows:  "(9)  Department  of  Energy." 
Sec.  6.  Executive  Order  13115  is  amended  by  adding  the  Department  of 
the  Treasury  and  the  Office  of  National  Drug  Control  Policy  to  the  Interagency 
Task  Force  on  the  Roles  and  Mission  of  the  United  States  Coast  Guard, 
so  that  the  list  in  section  1(b)  of  that  order  shall  read  as  follows: 

"(1)    Department  of  State; 

(2)  Department  of  the  Treasury; 

(3)  Department  of  Defense; 

(4)  Department  of  Justice; 

(5)  Department  of  Commerce; 

(6)  Department  of  Labor; 

(7)  Department  of  Transportation; 

(8)  Environmental  Protection  Agency; 

(9)  Office  of  Management  and  Budget; 

(10)  National  Security  Coxmcil; 

(11)  Office  of  National  Drug  Control  Policy; 

(12)  Coimcil  on  Environmental  Quality; 

(13)  Office  of  Cabinet  Affidrs; 

(14)  National  Economic  Coxmcil; 

(15)  Domestic  Policy  Council;  and 

(16)  United  States  Coast  Guard." 

Sec.  7.  Executive  Order  12367,  as  amended,  is  further  amended  as  follows: 

(a)  in  section  1,  the  text  "the  director  of  the  hitemational  Conununication 
Agency,"  is  deleted; 

(b)  in  section  2,  delete  the  first  sentence  and  insert  in  lieu  thereof  "The 
Committee  shall  advise,  provide  recommendations  to,  and  assist  the  Presi- 
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dent,  the  National  Endowment  of  the  Arts,  the  National  Endowment  for 
the  Humanities,  and  the  histitute  of  Museum  and  Library  Services  on  matters 
relating  to  the  arts  and  the  humanities.  The  Committee  shall  initiate  and 
assist  m  the  development  of  (i)  ways  to  promote  public  understanding 
and  appreciation  of  the  arts  and  the  humanities;  (ii)  ways  to  promote  private 
sector  support  for  the  arts  and  humanities;  (iii)  ways  to  evaluate  the  effective- 
ness of  Federal  support  for  the  arts  and  humanities  and  their  relationship 
with  the  private  sector;  (iv)  the  planning  and  coordination  of  appropriate 
participation  (including  productions  and  projects)  in  major  national  culhiral 
events,  including  the  Millennium;  (v)  activities  that  incorporate  the  arts 
Mid  the  humanities  in  government  objectives;  and  (vi)  ways  to  promote 
the  recognition  of  excellence  in  the  fields  of  the  arts  and  tiie  humanities  "• 
and 

(c)  in  section  3{b),  add  the  following  sentence  after  the  first  sentence: 
"Private  funds  accepted  under  the  National  Endowment  for  the  Arts'  or 
the  National  Endowment  for  the  Humanities'  gift  authority  may  also  be 
used  to  pay  expenses  of  the  Committee." 

Sec.  8.  Executive  Order  12345,  as  amended,  is  further  amended  by  deleting 
the  first  sentence  of  section  2(b)  and  inserting  in  lieu  thereof  the  following 
three  sentences.  "The  council  shall  be  composed  of  twenty  members  ap- 
pointed by  the  President.  Each  member  shall  serve  a  term  of  2  years  and 
may  continue  to  serve  after  the  expiration  of  their  term  vmtil  a  successor 
is  appointed.  A  member  appointed  to  fill  an  unexpired  term  will  be  appointed 
for  the  remainder  of  such  term." 

Sec.  9.  This  order  shall  be  effective  September  30, 1999. 
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56 53220 

57 53220 

58 53220 

59 53220 

61 53220 

63 53220 

64 53220 

67 ~ 53220 

68 53220 

69 53220 

76 53220 

91 53220 

95 53220 

98 .53220 


05.. 
07.. 
08.. 
09.. 
18.. 
25.. 
33.. 
47.. 
51.. 
53.. 
60.. 
61.. 
62.. 
67.. 
69.. 
77., 
81.. 
89.. 
93. 
97. 
99. 


..53220 
..53220 
..53220 
..53220 
..53220 
,..53220 
,..53220 
...53220 
...53220 
...53220 
„.53220 
...53220 
...5d220 
...53220 
...53220 
...53220 
...53220 
...53220 
...53220 
...53220 
...53220 


47CFR 


3... 
22... 
64... 
80... 
87... 
90... 
95... 
97... 
101. 


...53231 
...53231 
...53231 
...53242 
...53231 
...53231 
...53231 
...53231 
...53231 
...53231 


54.. 
61. 
69. 
73. 


.53648 
.53648 
.53648 
.53655 


48CFA 

1 


15... 
19... 
52... 
237. 


49CFR 

1002 

1003 

1007 

1011 

1012 

1014 

1017 

1018 

1019 

1021 

1034 

1039 

1100 

1101 

1103 

1104 

1105 

1113 

1133 

1139 

1150 

1151..... 

1152 

1177 

1180 

1184 


.53264 


50CFR 

216 

679 

PrOpOMQ  RlNSSS 

17 

679 


.53264 
.53264 
.53264 
.53447 


.53264 
.53264 
.53264 
.53264 
.53264 
..53264 
.53264 
..53264 
..53264 
..53264 
..53264 
..53264 
..53264 
..53264 
..53264 
..53264 
..53264 
..53264 
..53264 
..53264 
..53264 
..53264 
,..53264 
,..53264 
...53264 
...53264 


.53269 
.53630 

.53655 
.53305 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  OCTOBER  3, 
1999 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Bulk  parcel  return  sendee; 
putilished  9-17-9911 

RULES  GOING  INTO 
EFFECT  OCTOBER  4, 
1999 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Avocados  grown  in  Rorida 
and  imported;  published  10- 
1-99 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Program  regulations: 
Manufactured  housing 
thermal  requirements; 
published  9-2-99 

AGRICULTURE 
DEPARTMENT 

Rural  BuslneM-Cooperative 
Service 

Program  regulations: 
Manufactured  housing 
tf>ermal  requirements; 
published  9-2-99 

AGRICULTURE 

DEPARTMENT 

Rural  Housing  Service 

Program  regulations: 
Manufactured  housing 

thennal  requirements; 

published  9-2-99 
AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Program  regulations: 
Manufactured  housing 

thermal  requirements; 

published  9-2-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Ambient  air  quality 
8urveillar)ce — 
Air  quality  index  reporting; 
published  8>4-99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 


Califomia;  published  9-3-99 
District  of  Columbia; 
published  8-5-99 
Hazardous  waste  program 
auttxjrizations: 
Wisconsin;  published  8-5-99 
SuperfurKJ  program: 
National  oil  and  hazardous 
substances  configency 
plari— 

National  priorities  list 
update;  published  10-4- 
99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 

Arizona;  published  8-31-99 
Ari(ansas;  published  8-31-99 
Califomia;  published  8-31-99 
Colorado;  published  8-31-99 
Kansas;  published  8-31-99 
INTERIOR  DEPARTMENT 
Fish  and  VVildlifa  Servics 

Endangered  and  threatened 
species: 

'Oha  wai,  etc.  (ten  plant 
taxa  from  Maui  Nui,  HI); 
published  9-3-99 

NUCLEAR  REGULATORY 
COMMISSION 

Byproduct  material;  domestic 
licencing: 

Industrial  devices; 

information  requirements; 

published  8-4-99 
Domestic  licensing  and  related 
regulatory  functions; 
environmental  protection 
regulations: 
Nuclear  power  plant 

operating  licenses; 

renewal  requirements; 

published  9-3-99 
Spent  nudear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements: 
Approved  spent  fuel  storage 

caste;  list  additions; 

published  9-3-99 

Correction;  published  9- 
20-99 

PERSONNEL  MANAGEMENT 
OFFICE 

Retirement: 
Voluntary  earty  retirement 
authority;  published  10-4- 
99 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Merchant  marine  officers  and 
seamen: 

Licenses,  certificates  of 
registry,  and  merchant 
mariner  documents:  user 
fees;  published  8-5-99 


Correction;  published  10- 
1-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Allison  Engine  Co..  Inc.; 

put>lished  8-5-99 
Pilahjs  Aircraft  Ltd.; 
published  8-19-99 
Sikorsky;  published  9-17-99 
Class  E  airspace;  correction; 
published  10-4-99 

TRANSPORTATION 
DEPARTMBIT 


Administration 

Motor  carrier  safety  standards: 
Railroad-highway  grade 
crossing  laws  or 
regulations  violation; 
comn^erdal  motor  vehk:le 
drivers  disqualifk:ation 
provision;  published  9-2- 
99 

TREASURY  DEPARTMENT 
Customs  Servics 

Air  commerce: 
Rights  to  and  from  Cdba; 
published  10-4-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animti  and  Plant  Health 
Inspsction  Servics 

Animal  welfare: 
Nonhum€m  primates;  polk:y; 
comments  due  by  10-13- 
99;  published  9-7-99 
Poultry  improvement 
National  Poultry 
Improvement  Plan  and 
auxiliary  provisions- 
Plan  participants  and 
participating  flocks;  new 
program  classifications 
and  new  or  modified 
sampling  and  testing 
procedures;  comments 
due  by  10-12-99; 
published  8-10-99 

AGRICULTURE 
DEPARTMENT 

Food  and  Nutrition  Servics 

Child  nutrition  programs: 
Women,  infants,  arxJ 
children;  special 
supplemental  nutrition 
program — 

Vendor  management 
systems;  mandatory- 
selection  criteria, 
limitatk)n  of  vendors, 
training  requirements 
high-risk  vendors 


■dentifnation  criteria, 
etc.;  comments  due  by 
10-14-99;  published  9-2- 
99 

COMMERCE  DEPARTMENT 
National  Oceanic  snd 
Atmosphsrtc  Administration 

Rshery  consen^ation  and 
management: 
Alaska;  fisheries  of 

Exclusive  Economic 

Zone — 

Poltock;  comments  due  by 
10-12-99;  published  9- 
30-99 

-    Northeastern  United  States 
fisheries — 

Nortf)east  multispecies 
arxl  Atlantic  sea 
scaNop:  comments  due 
by  10-12-99;  published 
9-10-99 

DEFENSE  DEPARTMENT 

Banks,  credit  unksns,  and 
other  financial  institutions  on 
DoD  installations; 
procedures;  comments  due 
by  10-12-99;  published  8- 
11-99 

Federal  Aoquisttion  Regulation 
(FAR): 

Information  technotogy; 

interagericy  acquisition  by 

executive  agent; 

comments  due  by  10-12- 

99;  published  8-12-99 
Financial  institutions  on  DoD 
installations;  comments  due 
by  10-12-99;  published  8- 
11-99 

Privacy  Act;  implementation 
Defense  Security  Servk»; 
comments  due  tjy  10-14- 
99;  published  9-14-99 

DEFENSE  DEPARTMENT 
Enginssrs  Corps 

Navigation  regulations: 

St.  Marys  Falls  Canal  and 
Soo  Locks,  Ml; 
administration  and 
navigation;  comments  due 
by  10-15-99;  published  8- 
31-99 

ENERGY  DEPARTMENT 

Classified  matter  or  special 
nuclear  material;  criteria  and 
procedures  for  determining 
access  eligibility;  comments 
due  by  10-15-99;  published 
8-16-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Fuel  and  fuel  additives— 
Califomia;  enforcement 
exemptions  for 
reformulated  gasoline; 
extenskxi;  comments 
due  by  10-15-99; 
published  9-15-99 
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California;  enforcement 
exemptions  for 
reformulated  gasoline; 
extension;  comments 
due  tii  10-15-99; 
published  9-15-99 
Air  quality  implementation 
plans;  approval  and 
promulgaiion;  various 
States: 

Delaware;  comments  due  by 
10-12-99;  published  9-9- 
99 
lllinots;  comments  due  by 
10-13-99;  published  9-13- 
99 
Kentucky;  comments  due  by 
10-13-99;  published  9-13- 
99 
New  Jersey;  comments  due 
by  10-12-99;  published  9- 

tr99 

Tennessee;  comments  due 
by  10-13-99;  published  9- 
13-99 
Hazardous  waste  program 
authorizatioris: 
Tennessee;  comments  due 
by  10-15-99;  published  9- 
15-99 
Texas;  comments  due  by 
10-14-99;  published  9-14- 
99 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Tetecommunicatiorts  Act  of 
1996;  implementatioo— 
Customer  proprietary 
network  informatkm  and 
other  customer 
informatkxi;  local 
competition  provisions 
and  directory 
assistance;  comments 
due  by  10-13-99; 
pubHahed  »^7-99 
Teleoommunk:ations  Act  of 
1996;  implementation — 
Competitive  networks 
promotion  in  kxai 
telecommunications 
markets;  comments  due 
by  10-12-99;  published 
9-13-99 
Radk)  stations;  table  of 
assignments: 

New  Mexkx);  comments  due 
by  10-12-99;  published  8- 
31-99 
Various  States;  comments 
due  by  10-12-99; 
published  8-31-99 
FEDERAL  HOUSING 
FINANCE  BOARD 
Unpublished  infonnatnn 
availtf>itity;  comments  due 
by  10-12-99;  published  8- 
13-99 
FEDERAL  TRADE 
COMMISSION 
Trade  regulation  rules: 


Amplifiers  utilized  in  home 
entertainment  products; 
power  output  claims; 
comments  due  by  10-15- 
99;  published  9-21-99 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Information  technology; 
interagency  acquisition  by 
executive  agent; 
comments  due  by  10-12- 
99;  published  8-12-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives: 
Secondary  direct  food 
additives— 

Ackiified  sodkjm  chkxite 
soiutioru;  comments 
due  by  10-15-99; 
published  9-15-99 
Human  drugs: 
Current  good  manufacturing 
practices — 
Positron  emisskxi 
tomography  drug 
products;  comments 
due  by  10-13-99; 
published  9-22-99 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  and  Indian  housing: 
Publk:  Housing  Capital  Fund 
Program;  formula 
alkx»tion  funding  system; 
comments  due  by  10-14- 
99;  published  9-14-99 
MTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Land  and  water 
Land  held  in  trust  for  benefit 
of  Indian  Trit)es  and 
individual  Indians;  titte 
acquisition;  comments  due 
by  10-12-99;  published  9- 
14-99 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Land  resource  management 
Rights-of-way — 
Principles  and  procedures, 
and  Mineral  Leasing 
Act;  comments  due  by 
10-13-99;  published  6- 
15-99 
INTERIOR  DEPARTMENT 
Ftali  and  Wildlife  Sarvkw 
Endangered  and  threatened   ■ 


Ccdifomia  bighom  sheep; 
Sierra  Nevada  distinct 
population  segment; 
comments  due  by  10-1 5- 
99;  published  9-30-99 

GoMen  sedge;  comments 
due  by  10-15-99; 
published  8-16-99 


Scaleshell  mussel; 
comments  due  by  10-12- 
99;  published  8-13-99 

INTERIOR  DEPARTMENT 
National  Park  ServIca 

Concessk>n  contracts; 

solk»tation,  award,  and  ' 

administration;  comments 

due  by  10-15-99;  published 

8-30-99 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Offica 
Permanent  program  and 

abandoned  mine  land 

reclamation  plan 

submisskxw: 

Indiana;  comments  due  by 
10-15-99;  published  9-15- 
99 

Louisiar«;  comments  due  by 
10-12-99;  published  9-10- 
99 
JUSTICE  DEPARTMENT 
Privacy  Act,  implementatkxi; 

conwnents  due  by  10-12-99; 

published  9-10-99 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Infomrtation  technology; 

interagency  acquisition  by 

executive  agent; 

comments  due  by  10-12- 

99;  published  8-12-99 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Records  rranagement: 
Agency  records  centers; 
storage  standard  update; 
comments  due  by  10-1 5- 
99;  published  9-15-99 

NUCLEAR  REGULATORY 
COMMISSION 

Byproduct  material;  domestic 
lk»nsing: 
Industrial  devwes  containing 

byproduct  material, 

gerterally  Itoensed; 

requirements;  comments 

due  by  10-12-99; 

published  7-26-99 
Special  nuclear  material; 
domestic  lk»nsing: 
Critical  mass  possessk)n; 

public  health  and 

environmental  safety 

measures;  comments  due 

by  10-13-99;  published  7- 

30-99 
Spent  nudear  fuel  arnj  high- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements: 
Approved  spent  fuel  storage 

casks;  list  addition; 

comments  due  by  10-12- 

99:  published  7-29-99 


TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operattons: 
Connecticut;  comments  due 
by  10-12-99;  published  8- 
13-99 
New  Jersey;  comments  due 
by  10-12-99;  published  8- 
13-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Aerospatiale;  comments  due 
by  10-12-99;  published  9- 
10-99 
Airtxjs;  comments  due  by 
10-12-99;  published  9-10- 
99 
Boeing;  comments  due  by 
10-15-99;  published  8-31- 
99 
British  Aerospace; 
comments  due  by  10-15- 
99;  published  9-15-99 
Domier  comments  due  by 
10-14-99;  published  ^14- 
99 
International  Aero  Engines 
AG;  comments  due  by 
10-15-99;  published  9-15- 
99 
Learjet;  comments  due  by 
10-14-99;  published  8-30- 
99 
McDonnell  Douglas; 
comments  due  by  10-14- 
99;  published  8-30-99 
Raytheon;  comments  due  by 
10-12-99;  published  9-10- 
99 
Robinson  Helkx)pter  Co.; 
comments  due  by  10-12- 
99;  published  8-11-99 
Saab;  comments  due  by  10- 
13-99;  published  9-13-99 
Airworthiness  standards: 
Special  conditions- 
Cessna  Aircraft  Co.  Model 
525A  airpiarw; 
comments  due  by  10- 
13-99;  published  9-13- 
99 
New  Piper  Aircraft,  Inc. 
Meridian  PA-46-400TP 
airplane;  comments  due 
by  10-13-99;  published 
9-13-99 
Class  E  airspace;  comments 
due  by  10-15-99;  published 
8-31-99 
TRANSPORTATION 
DEPARTMENT 
NaUonal  Highway  TrafWc 
Sataly  Admlnlaliallon 
Consumer  information: 
Seat  belt  positioners; 
comments  due  by  10-12- 
99;  publiahed  8-13-99 
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TRANSPORTATION 
DEPARTMENT 

Research  and  Special 
Programs  Administration 

Pipeline  safety: 

Enforcement  procedures; 
comments  due  by  10-12- 
99;  published  8-12-99 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 

Trusts  with  foreign  grantors; 
definition  of  term 
"grantor";  cross  reference 
and  public  hearing; 
comments  due  by  10-12- 
99;  published  8-10-99 

Procedure  and  administration: 

Private  foundation  disclosure 
requirements;  comments 
due  by  10-12-S3; 
published  8-10-99 


UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 


GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  260S/P.L  106-60 

Energy  and  Water 
Development  Appropriations 
Act,  2000  (Sept.  29,  1999; 
113  Stat.  483) 

H.J.  Res.  34/P.L.  106-61 

Congratulating  and 
commending  the  Veterans  of 
Foreign  Wars.  (Sept.  29, 
1999;  113  Staf.  504) 

HJ.  Res.  68^.L.  106-62 

Making  continuing 
appropriations  for  the  fiscal 
year  2000,  and  for  other 
purposes.  (Sept.  30,  1999; 
113  Stat.  505) 

Last  List  Octolier  1,  1999 


Public  Laws  Electronic 
Notification  Servica 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  www.gsa.gov/ 
archives/publaws-l.html  or 
send  E-mail  to 
Iist8ervdwww.gsa.gov  with 
the  following  text  message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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CFR  CHECKUST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  reviskjn  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 

Office's  GPO  Access  Sewice  at  http://www.access.gpo.gov/nara/cfr/ 

index.html.  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscriptran  to  all  revised  paper  volumes  is 

$951 .00  domestic.  $237.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents.  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastem  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 


TWe 


Slock  Nuintar 


Price      RevWonlM*. 


1,2  (2  Reserved) (869-034-00001-1): 5.00     » Jan.  1, 1999 

3  (1997  CompikJtlon 

and  Parts  100  and  

101) (869-038-00002-4) 20.00      •  Jan.  1,  1999 

4 (869-034-00003-7) 7.00      sjan.  i,  1999 


5  Parts: 

1-699 (869-038-00004-1) 37.00 

700-1 199 (869-038-00005-9) 27.00 

1200-€nd,  6(6 
Reserved) (869-038-00006-7) 44.00 


Jan.  1,  1999 
Jon.  1,  1999 

Jan.  1, 1999 

Jan.  1,  1999 
Jan.  1,  1999 
Jan.  1,  1999 
Jan.  1,  1999 
Jan.  1, 1999 
Jan.  1,  1999 
Jan.  1,  1999 
Jan.  1, 1999 
Jan.  1,  1999 
Jan.  1,  1999 
Jan.  1,  1999 
jSn.  1,  1999 
Jan.  1, 1999 
Jon.  1,  1999 
Jan.  1,  1999 


1-26 (869-038-00007-5) 25.00 

27-52  (869-038-00008-3) 32.00 

53-209 (869-038-00009-1) 20.00 

210-299 (86W)38-00010-5) 47.00 

300-399 (869-038-0001 1-3) 25.00 

400-699 (869-038-00012-1) 37.00 

700-899  ...:,.. ^ (869-038-00013-0) 32.00 

900-999 (869-038-00014-8)  ..„..  41.00 

1000-1 199  (869-038-00015-6) 46.00 

1200-1599  (869-038-00016-4) 34.00 

1600-1899  (869^338-00017-2) 55.W 

1900-1939  (869-03W)0018-l) 19.00 

1940-1949  (869-038-00019-9) 34.00 

1950-1999  (869-038-00020-2) 41.00 

2000-End - (869-038-00021-1) 27.00 

e  (869^)38-00022-9) 36.00       Jan.  1,  1999 

1-199  (869^038-00023-7) 42.00        Jan.  1,  1999 

200-€nd  « (869-038-00024-5) 37.00        Jan.  1,  1999 

10  Parts:  , 

1-50 (869^)3W)002fr-3) 42.00       Jan.  1,  1999 

51-199 (869-038-00026-1) 34.00       Jan.  1,  1999 

200-499 (869-038-00027-0) 33.00       Jan.  1,  1999 

500-€nd  (869-038-O0028-8) 43.00       Jan.  1,  1999 

11 (869-038-0002-*)  20.00       Jan.  1,  1999 

12  Parts:  

1-199  „ (869-038-0003OO) 17.00       Jan.  1,  1999 

200-219 (869-038-00031-8) 20.00        Jan.  1,  1999 

220-299  „ (869^038-00032-6) 40.00        Jan.  1,  1999 

30(W99 (869-O38-00033-4) 25.00       Jan.  1,  1999 

500-599 .- (869-038-00034-2) 24.00        Jan.  1,  1999 

60(Hnd  (869-038-00035-1) 45.00        Jon.  1,  1999 

13 (869-038-00036-9) 25.00        Jan.  1,  1999 


TNto 


Stock  Number 


Price       Rsvitlon  Dat* 


14  Parts:  

1-59  (869-03W)0037-7) 50.00 

60-139 (869^)38-00038-5) 42.00 

140-199 (869^)38-00039-3) 17.00 

200-1 199 (869-038-00040-7) 28.00 

1200-End (86«)38^)0041-5) 24.00 

15  Parts:  ^  ^ 

0-299  (869-O38-O0042-3) 25.00 

300-799 (869-038-00043-1) 36.00 

800-€nd  (869-038-00044K)) 24,00 

16  Parts: 

0^999  (869^)38-00045-8) 32.00 

1000-ind (869-038-00046-6) 37.00 

1-199  ....". (869-038-0004a-2) 29.00 

200-239 (869-038-00049-1) 34.00 

240-End  ~ (869038-00050^) 4400 

18  Parts:  ,  _ 

1-399  (869-038-00051-2) 48.00 

40O-End  (869-038-00052-1) 14.00 

19Psrts: 

1-140  (869-038^)0053-9) 37.00 

141-199 (869-038-00054-7) 36.00 

200-End  .:» (869-038-00055-5) 18.00 

20  Parts:  

1-399  (869-038-00056-3) 30.00 

400-499 (869O38-00057-1) 51.00 

500-End  (869-038-00058-0) 44.00 

21  Pwt«:  »  ^ 

1^99   (869-038-00059-8) 24.00 

100-169 „. (869-038-00060-1) 28.00 

170-199 (869-03M)0061-0) 29.00 

200-299 (869-038-00062-8) 1 100 

300-499 (869-038-00063-6) 50.00 

500-599 (869-038-00064-4) 28.00 

600-799 (869^)38-00065-2) 9.00 

800-1299 (869-038-00066-8) 35.00 

1300-End (869^)38-00067-9) 14.00 

22  Parts:  _ 

1-299  (869^)38-00068-7) 44.00 

300-End  (869-038-00069-5) 32.00 

23  <869-03W)0070-9) 27.00 

24  Parts:  _ 

0-199  (869-038-00071-7) 34.00 

200-499 (869-038-00072-5) 32.00 

500-699 (869O38-00073-3) 18.00 

700-1699 (869-038-00074-1) 40.00 

1700-End (869-038-00075-0) 18.00 

25  (869-038-00076-*) 47.00 

§§1.0-1-1.60  (869-038-00077-6) 27.00 

§§  1.61-1.169 (869-038-00078-4) 50.00 

§§1.170-1.300 (869-038-00079-2) 34.00 

§§  1 .301-1 .400 (869-03ft-00080-6) 25.00 

§§  1 .401-1 .440 (869O38-00081-4) 43.00 

§§1.441-1.500  (869-038-00082-2)  30.00 

§§1.501-1.640 (869-038-00083-1) 27.00 

§§1.641-1.850 (869-038-00084-9) 35.00 

§§  1.851-1.907 (869-038-O0085-7) 40.00 

§§1.908-1.1000  (869-038^)0086-5) 38.00 

§§1.1001-1.1400  (869038-00087-3) 40.00 

§§  1.1401-End  (869-038-00088-1) 55.00 

2-29   (869-038-00089-0) 39.00 

30-39  (869-038-0009O-3) 28.00 

40-49  (869-03W)0091-1) 17.00 

50-299 (869-038-00092^)) 21.00 

30O499 (869-038-00093-8) 37.00 

500-599 (869-038-00094-6) 11.00 

600-€nd  (869-038-00095-4) 1 1.00 


Jan.  1,  1999 
Jan.  1,  1999 
Jan.  1,  1999 
Jan.  1,  1999 
Jan.  1,  1999 

Jan.  1, 1999 
Jan.  1,  1999 
Jan.  1,  1999 

Jan.  1,  1999 
Jan.  1, 1999 

Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 

Apr.  1,  1999 
Apr.  1,  1999 

Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 

Apr.  1,  1999 

Apr.  1,  1999 

'Apr.  1,  1999 

Apr.  1,  1999 
Apr.  1.  1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 

Apr.  1,  1999 
Apr.  1,  1999 

Apr.  1,  1999 

Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 

Apr.  1,  1999 

Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
'Apr.  1,1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1, 1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 
Apr.  1,  1999 


27  Parts: 

1-199  


(869^)38-00096-2) 53O0       Apr.  1,  1999 
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TNte 


stock  Number 


200-£nd  (869-038-00097-1) 

28  Parts: 

0-42  (869-034-O009ft-3) 

43-encl (869-034-00099-7) 


17.00 

36.00 
32.00 


29  Parts: 

0-99 (869-034-O010(M) 28.00 

100-499 (869-038-00101-2) 13.00 

500-899 (869-034-00102-1) 40.00 


900-1899 (869-034-00103-3) 

1900-1910  (§§  1900  to 

1910.999)  (869-034-001 W-7) 

1910  (§§1910.1000  to 

end)  (869-034-00105-5) 

191 1-1925  (869-034-00 106-3) 

1926 (869-034-00107-1) 

1927-£nd (869-034-00108-0) 

30  Parts: 

1-199  (869-034-00 109-8) 

200-699 (869-038-00110-1) 

•700-End  (869-034-00111-0) 

31  Parts: 

0-199  (869-038-00112-8) 

200-End  (869-034-00113-1) , 


20.00 


28.00 
18.00 
30.00 
43.00 

35.00 
30.00 
35.00 

21.00 
46.00 
32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  II „.    19.00 

1-39,  Vol.  Ill 18.00 


1-190  (869-034-00114-4) 

191-399 (869-034-00115-7) 

•400-629  ..„ (869-034-00116-1) 

•630-699  (869-034-00117-9) 

700-799 ,. (869-034-00118-1) 

80O-End  (869-034-00119-5) 

33  Parts: 

1-124 (869-034-00120-3) 

•125-199  (869-034-00121-7)  , 

20(Hnd (869-034-00 122-0) . 

34  Parts: 

1-299 (869^)34-00123-6)  . 

300-399 (869^)34-00124-1)  . 

400-End  (869-034-00125-4)  . 

35 (869-034-00126-2)  . 

36  Parts 

•1-199 (869-034-00127-6)  . 

200-299 (869-034-00128-9)  . 

•300-End (869-034-00129-2)  . 

37 

38  Parts: 

0-17  (869-034-00131-9) 

18-End  (869-034-00132-2) 


46.00 
51. n 
32.00 
23.W 
26.00 
27.00 

29.00 
41.00 
30.00 

27.00 
25.00 
44.00 

14.00 
21.00 

21. ra 

38.00 
(869-034-00130-1) 27.00 


34.00 
41.00 


72-80  (869-034-00143-2) 

81-85 (869-034-00144-1) 

86 (869-034-00144-9) 

87-135 (869-O34-00146-7) 

136-149 (869-034-00147-5) 

150-189 (869-034-00148-3) 

•190-259  .(86W)34^)0150-1) 

260-265 (869-03*-00150-9) 


36.00 
31.00 

53.ro 

47.00 

37.ro 
34.ro 
23.ro 
29.ro 


Revision  Dste 
Apr.  1,  1999 


July 
July 

July 

July 

»July 

July 


46.ro        July 


July 
July 
July 
July 

July 
July 
July 

July 
July 

2  July 
2  July 
2  July 
July 
July 
July 
July 
July 
July 

July 
July 
July 

July 
July 
July 

July 

July 
July 
July 

July 

July 
July 


•39 (869K)34-M133-1) 24.ro        July 

40  Parts: 

1^49  (869-034-ro  134-3) 31.ro 

50-51 (869-034-M135-1) 24.ro 

52  (52.01-52.1018) (869-034-MI36-0) 28.ro 

52  (52.1019-End)  (869-034-00 137-8) 33.ro 

53-59  (869-034-roi38-6) 17.ro 

60  (86W)34-roi39-4) 53.M 

•61-62 (869-034-roi40-3) 19.ro 

63  „ (869-034-roi41-^) 57.ro 

•64-71  (869-034-ro  143-8) 1 1.ro 


July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 


1998 
,  1999 

.  1999 
,  1999 
,  1999 
,  1998 

,  1999 

.  1999 
,  1999 
,  1999 
,  1999 

,  1999 
,  1999 
,  1999 

.  1999 
.  1998 

,  1984 
,  1984 
,  1984 
,  1999 
,  1998 
,  1999 
,  1999 
,  1998 
1999 

1998 
1999 
1998 

1998 
1999 
1998 

1998 

1999 
1998 
1999 

1998 

1998 
1999 

1999 


1998 
1998 
1998 
1998 
1998 
1998 
1999 
1998 
1999 
1998 
1998 
1998 
1998 
1998 
1998 
1999 
1998 


Title 


ObkMhb  ail  I  ^h  I 
umcn  wmmnOm 


Price       RevteionOale 


266-299 „ (869-034-roi51-3) 

300-399 {869-034-roi52-l) 

400-424 (869-034-ro  153-0) 

425-699 (869-034-ro  154-8) 

700-789 (869-034-ro  1 55-6) 

790-End  (869-034-ro  156-4) 


3o.ro 
26.ro 
33.ro 
42.ro 
4i.ro 
22.ro 


41  Chapters: 

1,  1-1  to  1-10 13.00 

1,1-11  to  Appendix,  2  (2  Reserved) I3.ro 


3-6 

7 

e 

9 

10-17 


i4.ro 
6.ro 

4.50 

i3.ro 

9.50 


18,  Vol.  I,  Ports  1-5  I3.ro 

18,  Vol.  11.  Ports  6-19 13  ro 

18,  Vol.  III.  Ports  20-52 13  M 

19-100  I3.ro 

1-iro  {869-034-ro  157-2) i3.ro 

•101  (869-034-ro  159-4) 39.ro 

•102-2ro  (869-034-00 160-8) 16.ro 

•201-€nd (869-034-roi61-6) 15.ro 

42  Parts: 

1-399  (869-034-roi61-1)  .. 

400-429 (869-034-O0162-9)  .. 

430-£nd  ....;. (869-034-M 163-7)  .. 


43  Parts: 

1-999 (869-034-roi64-5) 

100O-en<f (869-034-roi65-3) 

44  (869-034-ro  166-1) 

45  Parts: 

1-199  (869-034-ro  167-0) 

200-499 ..a (869-034-roi68-8) 

500-1199 (869-034-ro  169-6) 

1200-£nd (869-034-ro  170-0) 


3o.ro 
i4.ro 
3o.ro 
39.ro 

46  Parts: 

1-40  (869-034-roi71-8) 26.ro 

41-69  (369-034-001 72-6) 21.ro 

70-89  (869-034-00173-4) 8.ro 


26.ro 
i4.ro 
i9.ro 
25.ro 
22.ro 
i6.ro 

36.ro 
27.ro 
24.ro 
37.ro 
4o.ro 


90-139 (869-034-ro  174-2) 

140-155 (869-034-ro  175-1) 

156-165 (869-034-roi76-9) 

166-199 „ (869-034-ro  177-7) 

200^99 (869-034-M  178-5) 

500-€nd (869-034-roi79-3) 

47  Parts: 

0-19 (869-034-00180-7) 

20-39  (869-034-00181-5) 

40-69 ; (869-034-ro  182-3)  , 

70-79 (869-034-ro  183-1) 

80-€nd  (869-034-roi84-0)  . 

48  Chapters: 

1  (Ports  1-51)  (869-034-roi85-8) 51.ro 

1  (Ports  52-99)  _  (869-034-00186-6) 29.ro 

2  (Ports  201-299)- (869-034-ro  187-^) 34.ro 

3-6 (869-034-roi88-2) 29.ro 

7-14  „ (869-034-roi89-l) 32.ro 

15-28  -  (869-034-roi9(W) 33.ro 

29-€nd  (869-034-roi91-2) 24.ro 

49  Parts: 

1-99  (869-034-roi92-l) 31.ro 

100-185 (869-034-O0193-9) 50.ro 

186-199 (869-034-O0194-7) 1 LM 

200-399 (869-034-roi95-5) 46.ro 

400-999 „ (869-034-ro  196-3) 54.ro 

1000-1199  (869-034-ro  197-1) 17.ro 

1200-End (869-034-ro  198-0) 13.ro 

50  Parts: 

1-199  (869-034-roi99-8) 

200-599 (869-034-00200-5) 

600-End  (869-034-00201-3) 


July  1.  1998 
July  1.  1998 
July  1,  1998 
July  1,  1998 
July  1.  1998 
July  1.  1998 

July  1.  1984 
July  1,  1984 
July  1.  1984 
July  1,  1984 
July  1.  1984 
July  1.  1984 
July  1.  1984 
July  1.  1984 


July 
July 
July 
July 


1984 
1984 
1984 
1998 


July  1,  1999 
July  1.  1999 
July  1,  1999 


34.ro 
4i.ro 
5i.ro 

30.ro 
48.ro 

48O0       Oct.  1,  1998 


Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1.  1998 

Oct.  1,  1998 
Oct.  1,  1998 


42.ro 
22.ro 
33.ro 


Oct.  1.  1998 
Oct.  1,  1998 
Oct.  1.  1998 
Oct.  1,  1998 

Oct.  1.  1998 
(X:t.  1.  1998 
Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 
Oct.  I,  1998 
Oct.  1,  1998 

Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 

Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1.  1998 
Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 

Oct.  1,  1998 
Oct,  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 

Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 


VUl 


Fedei^  Regiater/ Vol.  64,  No.  191 /Monday,  October  4,  1999 /Reader  Aids 


TMto 


Price       Revision  Date 


CFR  Index  and  Findings 
Aids (869-038-00047-4) 48.00 

Complete  1998  CFR  set 951.00 

MtCTOtiche  CFR  Edition: 

Subscription  (nrtoled  as  issued) 247  JJO 

Individual  copies 100 

Complete  set  (one-time  maiing) 247.00 

Complete  set  (one-time  mailing) 264.00 


Jan.  1. 1999 
1996 

199$ 
1996 
1997 
1996 

<  Because  frtle  3  is  an  annual  comptation,  this  volume  and  oH  previous  volumes 
should  be  retained  at  a  pernxvient  reference  source. 

»1t>e  July  1.  1985  edition  o<  32  CFR  Ports  1-189  contains  a  note  only  for 
P»t$  1-39  inclusive.  For  ttie  ful  text  of  tt»  Defense  Acquisition  Regulations 
In  Parts  1-39,  consult  ttie  lt»ee  CFR  volumes  issued  os  of  July  1,  1984,  containing 
those  parts. 

'The  July  1,  1985  edHion  ol  41  CFR  Chapters  1-100  contains  a  note  orty 
lor  Chapters  1  to  49  Inclusive.  For  the  ful  text  of  procurement  regulations 
n  Chapters  1  to  49,  consult  the  eteven  CFR  volumes  issued  as  of  July  1, 
1984  corrlaining  those  chapters. 

»No  amendmenis  to  this  volume  were  promulgated  during  the  period  January 
1.  1998'  through  December  31.  1998.  The  CFR  voiume  Issued  os  of  January 
1, 1997  should  be  rttoined. 

'  'No  uinendmenb  to  this  volume  were  promulgated  Axing  the  period  Apri 
1,  1998,  through  April  1,  1999.  The  CFR  volume  issued  os  of  April  1,  1998. 
sho(4d  be  retairted. 

•No  amen<*nents  to  this  volume  were  promulgated  Airing  the  period  July 
1.  1998.  through  July  1,  1999.  The  CFR  volume  issued  at«(  July  1.  1998,  should 
be  retained.  i^ 


Order  Now! 

The  United  States  Government  Manual 
1999/2000 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$46  per  copy 
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PlflUCMIONS  ♦  PEROaOLS  «  aECmjNC  pbcxiocts 


Ontef  PfocMSing  Coda: 

*7917 


Charge  your  ordBT.  I^^^Bff 


Ita  Eatyl 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


I — I  YllrS,  please  send  me copies  of  The  United  States  Goverenent  Manual  1999/2000. 

S/N  069-000-^109-2  at  $46  ($57.50  foreign)  each. 

Total  cost  of  my  order  is  $ .  Price  includes  regular  domestic  postage  and  handHng  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/anention  line 


Please  Choose  Method  of  Payment: 

I — I  Check  Payable  to  the  Superintendent  of  Documents 
n  GPO  Deposit  Account         |    |     |     |    |   "rT~|-n 


Street  address 


LJ  VISA       LJ  MasterCard  Account 

I  I   I  M  I  I   I  I 


n 


n 


City,  State.  ZIP  code 


(Credit  card  expiration  date) 


Daytime  phone  Including  area  code 


Thank  you  for 
your  order! 


Purchase  order  number  (optional) 

VES     NO 

May  we  make  your  lumieMdressavaliriile  to  Other  nuiera?     Q  |     | 


Authorizing  signature  9/99 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsbuiih,  PA  15250-7954 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
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Agricultural  Mariceting  Service 

RULES 

Cherries  (sweet)  grown  in — 

Washington,  53885 
Milk  marketing  orders: 

New  England  et  al.,  53885-53886 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Forest  Service 

See  Rural  Utilities  Service 

Coast  Guard 

PROPOSED  RULES 
Boating  safety: 

Personal  flotation  devices;  Federal  requirements  for 
wearing,  53971-53973 
Practice  and  procedure: 

Adjudicative  procedures  consolidation,  53970-53971 

Commerce  Department 

See  International  Trade  Administration 
See  National  Institute  of  Standards  and  Technology 
See  National  Oceanic  and  Atmospheric  Administration 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  53994 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Pakistan,  54003 
Thailand,  54003-54004 
Textile  and  apparel  categories: 
Quota  and  visa  requirements;  exemptions — 
Textile  products  produced  or  manufactiu«d  in  various 
countries  and  re-imported,  54004 

Customs  Service 

NOTICES 

Uruguay  Round  Agreements  Act  (URAA): 
Foreign  entities  violating  textile  transshipment  and 
country  of  origin  rules;  Ust,  54067-54070 

Defense  Department 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  54004- 
54006 

Employment  Standards  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  54055-54057 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 
See  Federal  Energy  Regulatory  Commission 
NOTICES 
Meetings: 
Environmental  Management  Site-Specific  Advisory 
Board— 
Kirtland  Area  Office  (Sandia),  NM.  54006-54007 


Monticello  Site,  UT,  54006 
Hydrogen  Technical  Advisory  Panel,  54007 

Energy  Efficiency  and  Renewable  Energy  Office 

RULES 

Energy  conservation: 
Commercial  and  industrial  equipment,  energy  efficiency 
program — 
Electric  motors;  test  procediu«s,  labeling,  and 
certification  requirements,  54113-54172 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Alaska,  53931 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
CaUfomia,  53973-53976 
Solid  wastes: 
Mimicipal  solid  waste  landfill  permit  programs;  adequacy 
determinations — 
Rhode  Island,  53976-53980 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  54009 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Colorado;  Class  I  visibility  protection;  information  notice, 
54010 
Meetings: 
National  Drinking  Water  Advisory  Council,  54011 
Water  Environment  Federation;  annual  conference;  1999 
National  Wastewater  Management  Excellence  Awards 
presentation,  54011-54013 
Organization,  functions,  and  authority  delegations: 
Point  of  contact  for  anall  business  concerns  regarding 
compUance  problems  arising  from  Year  2000  (Y2K) 
failures,  54013 
SoUd  wastes: 
Municipal  solid  waste  landfill  permit  programs;  adequacy 
determinations — 
Guam,  54013-54014 
Superfund  program: 
Prospective  purchaser  agreements — 
Boyles  Galvanizing  Site,  PA,  54014-54015 

Executive  Office  of  tfw  President 

See  Presidential  Dociunents 

Federal  Aviation  Administration 

RULES 

Class  D  airspace,  53887-53888 
Class  E  airspace,  53888-53896 
PROPOSED  RULES 
Airworthiness  directives: 

Airbus,  53951-53956 
Aviati(Mi  safety: 

Volimtarily  submitted  information:  confidentiality 
protection,  53958 
Class  E  airspace,  53956-53958 
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Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Telecommimications  Act  of  1996;  implementation — 
Customer  proprietary  network  information  and  other 
customer  information;  telecommunications  carriers' 
use,  53944-53949 

Fedarai  Emergency  Management  Agency 

RULES 

Flood  elevation  determinations: 

Various  States,  53931-53944 
PROPOSED  RULES 
Flood  elevation  determinations: 

Various  States,  53980-53993 
NOTICES 
Disaster  and  emergency  areas: 

California,  54015 

Delaware,  54015-54016 

New  Jersey,  54016 

New  York,  54016-54017 

Pennsylvania,  54017 

South  Carolina,  54017 

Texas,  54018 

Virginia,  54018-54019 
Flood  insurance  program: 

Cooperating  Technical  Commiuities  flood  hazard 
mapping  initiative,  54019-54021 
Meetings: 

National  Dam  Safety  Review  Board,  54021 

Faderai  Energy  Raguiatory  Commission 

PROPOSED  RULES 

Practice  and  procedure: 

Complaint  procedures,  53959-53960 
NOTICES 
Hydroelectric  applications,  54007-54009 

Faderai  Houaing  Rnanca  Board 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  54021— 
54022 

Federal  Raaarva  Syatam 

NOTICES 

Meetings:  Sunshine  Act,  54022-54023 

Fish  and  Wiidllfa  Sarvica 

NOTICES 

Envirtmmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Castle  Rock,  CO;  Preble's  meadow  jumping  mouse, 
54052-54053 

Food  and  Drug  Adminiatration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
New  drug  applications — 
Pyrantel  tartrate,  5392&-53927 
Food  additives: 
Adjuvants,  production  aids,  and  sanitizers — 
2,4-dii-tert-pentyl-6-(l-(3,5-di-tert-pentyl-2- 

hydroxyphenyljethyljphenyl  acrylate,  53925-53926 
Medical  devices: 
General  and  plastic  surgery  devices — 
Nonresorbable  gauze/sponge  for  external  use,  etc.; 
classification,  53927-53929 


Protection  of  human  subjects: 
Investigational  human  drugs  and  biologies;  determination 
that  informed  consent  is  not  feasible  or  is  contrary  to 
best  interests  of  recipients,  etc.,  54179-54189 
PROPOSED  RULES 

Human  drugs  and  biological  products: 
Evidence  to  demonstrate  efficacy  of  new  drugs  against 
lethal  at  permanently  disabling  toxic  substances 
when  efficacy  studies  ethically  cannot  be  conducted. 
53960-53970 
NOTICES 
Agency  information  collection  activities: 

Reporting  and  recordkeeping  requirements,  54028 
Meetings: 

Ranch  Hand  Advisory  Committee;  correction,  54028 
Reports  and  guidance  documents;  availabiUty,  etc.: 
Medical  devices — 
Breast  prostheses;  preclinical  and  clinical  data  and 
labeling,  54028-54029 

Forest  Service 

PROPOSED  RULES 

National  Forest  System  land  and  resource  management 

plaiming,  54073-54112 
NOTICES 

Environmental  statements;  notice  of  intent: 
Caribou  National  Forest,  ID,  53994 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Health  Resources  and  Services  Administration 

See  Inspector  General  Office.  Health  and  Human  Services 

Department 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 

Administration 

NOTICES 

Reports  and  guidance  documents;  availabiUty,  etc.: 
Research  involving  hiunan  biological  materials;  ethical 
issues  and  policy  guidance;  National  Bioethics 
Advisory  Commission  executive  siunmary,  54023- 
54028 

Health  Cara  Financing  Adminiatration 

See  Inspector  General  Office,  Health  and  Human  Services 

Department 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  54029- 
54030 
Medicare: 
Skilled  nursing  faciUties;  prospective  payment  system 
and  consolidated  billing;  update;  report  to  Congress; 
correction.  54030-54031 

Health  Resourcaa  and  Sarvicas  Administration 

NOTICES 

Advisory  committees;  annual  reports;  availability,  54031 

Housing  and  [Jttoan  Davelopmant  Department 

RULES 

FHA  programs;  introduction:  

Administrative  matters;  editorial  note  removed;  CFR 
correction,  53930 
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immigration  and  Naturaiization  Servic* 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  54054- 
54055 
Meetings: 
Employment  Verification  Pilots;  evaluation  status,  54055- 
54056 

inspector  Generai  Office,  Heaitli  and  Human  Services 
Department 

NOTICES 

Hospice  industry;  compliance  program  guidance.  54031- 
54049 

interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  Minerals  Management  Service 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Alaska  Resource  Adviory  Coimdl  et  al.,  54051-54052 

Internal  Revenue  Service 

NOTICES 
Meetings: 
Qtizen  Advocacy  Panels — 

Brooklyn  District,  54070 

South  Florida  District,  54070-54071 

International  Trade  Administration 

NOTICES 
Antidumping: 
Drafting  machines  from — 

Japan,  53996-53998 
Forged  stainless  steel  flanges  from — 

India,  53998-53999 
Nitrile  rubber  from — 
Japan,  53999 
Antidimiping  and  coimtervailing  duties: 

Hot-rolled  lead  and  bismuth  carbon  steel  products  from 

United  Kingdom,  53994-53996 
Applications,  hearings,  determinations,  etc.: 
Massachusetts  Institute  of  Technology,  53999-54000 

Justice  Department 

See  Immigration  and  Natiualization  Service 

Labor  Department 

See  Employment  Standards  Administration 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  54056 

l.and  Management  Bureau 

NOTICES 

Closure  of  public  lands: 
Utah,  54053-54054 

Minerals  Management  Service 

NOTICES 

Royalty  management: 
Federal  natural  gas  from  Gulf  of  Mexico;  invitation  for 
exchange,  54054 


National  institute  of  Standards  and  Technology 

NOTICES 

National  Voluntary  Conformity  Assessment  System 
Evaluation  Program: 
Telecommunications  equipment  certification  bodies; 
accreditation  bodies  establishment.  54000-54001 

National  Institutes  of  Health 

NOTICES 
Meetings: 
National  Institute  of  Child  Health  and  Human 
Development,  54049 

National  Oceanic  and  Atmospheric  Admlnistiration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 

Shortraker  and  rougheye  rockfish,  53950 
Atlantic  highly  migratory  species — 
Large  coastal  shark,  53949-53950 
NOTICES 
Meetings: 
International  Commission  for  Conservation  of  Atlantic 

Tunas,  U.S.  Section  Advisory  Committee,  54001 
New  England  Fishery  Management  Coimcil,  54002 
Permits: 
Marine  mammals,  54002 

Nuclear  Regulatory  Commission 

NOTICES 
Meetings: 
Medical  Uses  of  Isotopes  Advisory  Committee,  54057- 
54058 

Presidential  Documents 

PROCLAMATIONS 
Special  observances: 
Breast  Cancer  Awareness  Month,  National  (Proc.  7228), 

54191-54194 
DisabiUty  Employment  Awareness  Month,  National  (Proc 

7229),  54195-54196 
Domestic  Violence  Awareness  Month.  National  (Proc 
7230),  54197-54198 
EXECUTnrE  ORDERS 

Armed  Forces,  U.S.;  improving  health  protection  of  miUtary 
personnel  participating  in  particular  military 
operations  (EO  13139),  54173-54178 
ADMINISTRATIVE  ORDERS 

Northern  Mariana  Islands;  vessels  located  in  the  area 
(Memorandum  of  April  16.  1999),  53883 

Public  Healtti  Service 

See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Research  and  Special  Programs  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  54065 
Meetings: 
Pipeline  safety — 
Rapid  isolation  of  ruptvu«d  sections  of  gas  transmission 
pipelines,  54066-54067 
Pipeline  Safety  Advisory  Committee,  54065-54066 
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Rural  Utilities  Servica 

RULES 

Telecommunications  standards  and  specifications: 
Materials,  equipment,  and  construction — 
Central  office  equipment  contract  (not  including 
installation)  (RUS  Form  545).  53886-53887 

Sacuritias  and  Exchange  Commiasion 

RULES 

Seciuities: 
International  disclosure  standards;  foreign  private  issuers 
conformance,  53900-53925 
NOTICES 

Investment  Company  Act  of  1940: 
Exemption  applications — 
J.P.  Morgan  Seciuities  Inc.,  54058-54061 
Applications,  hearings,  determinations,  etc.: 
HyperFeed  Technologies,  Inc..  54058 

Small  Buainaaa  AdmlnlstFation 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  54062 
Interest  rates;  quarterly  determinations,  54062 

Social  Sacurity  Admlniatration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection  and  submission  for  OMB  review; 
comment  request,  54062-54063 

Substance  Abuaa  and  Mental  Health  Servicea 
Administration 

NOTICES 

Federal  agency  mine  drug  testing;  certified  laboratories 
meeting  in'"i""""  standards,  list,  54049-54051 

Taxtila  Agreements  Implementation  Committee 
See  Committee  for  the  Implementation  of  Textile 
Agreements 

Tranaportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
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Presidential  Documents 


Memorandum  of  April  16,  1999 

Delegation  of  Authority  Under  Sections  212(f)  and  215(a)(1) 
of  the  Immigration  and  Nationality  Act 


Memorandum  for  the  Attorney  General 

By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  sections  212(f)  and  215(a)(1) 
of  the  Immigration  and  Nationality  Act.  as  amended  (8  U.S.C.  1182(f)  and 
1185(a)(1)),  and  in  light  of  Proclamation  4865  of  September  29,  1981,  I 
hereby  delegate  to  the  Attorney  General  the  authority  to: 

(a)  Maintain  custody,  at  any  location  she  deems  appropriate,  and  conduct 
any  screening  she  deems  appropriate  in  her  unreviewable  discretion,  of 
any  undocumented  person  encountered  in  vessels  interdicted  on  the  high 
seas  in  the  general  area  of  the  Northern  Mariana  Islands  in  1999,  including 
the  stateless  vessel  located  west  of  the  Northern  Mariana  Islands  and 
identified  by  United  States  authorities  on  or  about  April  12,  1999;  and 

(b)  Undertake  any  other  appropriate  actions  with  respect  to  such  aliens 
permitted  by  law. 

This  memorandum  is  not  intended  to  create,  and  should  not  be  construed 
to  create,  any  right  or  benefit,  substantive  or  procedural,  legally  enforceable 
by  any  party  against  the  United  States,  its  agencies  or  instrumentalities, 
officers,  employees,  or  any  other  person,  or  to  require  any  procedures  to 
determine  whether  a  person  is  a  refugee. 

You  are  authorized  and  directed  to  publish  this  memorandum  in  the  Federal 
Register. 


OOTAj/iLUA^rtVMJCfc^a^ 


[FR  Doc  99-26061 
Filed  10-»-09:  8:45  am) 
Billing  code  4410-07-44 


THE  WHITE  HOUSE, 
Washington,  April  16,  1999. 
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Vol.  64,  No.  192 
Tuesday,  October  5,  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applical)ility  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Docunrrents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  923 

[Docket  No.  FV99-«23-1  IFPq 

Sweet  Cherries  Grown  in  Designated 
Counties  In  Washington;  Change  In 
Pack  Requirements 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Agricultural  Marketing 
Service  published  in  the  Federal 
Register  on  June  24, 1999,  an  interim 
final  rule  which  changed  the  pack 
requirements  prescribed  under  the 
Washington  cherry  marketing  order. 
This  document  corrects  the  amendatory 
instruction  in  that  dociunent. 
EFFECTIVE  DATE:  This  collection  is 
effective  Jime  25, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  J.  Kelhart,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washi^on, 
DC  20090-6456;  telephone  202-720- 
2491. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  interim  final  regulations  that  are 
the  subject  of  this  correction  revised 
§  923.322,  paragraph  (e)(l}  and  the  table, 
but  did  not  change  paragraph  (e)(2). 

Need  for  Correction 

As  published,  the  amendatory 
instruction  concerning  changes  in  the 
sweet  cherry  regulations  needs  to  be 
clarified.  Otherwise  it  may  prove  to  be 
misleading.  The  instruction,  as 
published  in  the  Federal  Register,  states 
that  "Section  923.322  is  amended  by 
revising  paragraph  (e)  to  read  as 
follows:".  Since  the  entire  paragraph  (e) 
was  not  changed  and  only  paragraph 


(e)(1)  was  changed,  the  instruction 
should  specify  that  only  paragraph  (e)(1) 
and  the  table  are  revised. 

Correction  of  Publication 

Accordingly,  the  publication  of 
interim  final  regulations  (FV99-923-1 
IFR),  which  was  the  subject  of  FR  Doc. 
99-16055  is  corrected  as  follows: 

1.  On  page  33743,  colimin  2, 
instruction  number  2  is  corrected  to 
read  "In  §923.322,  paragraph  (e)(1)  and 
the  table  are  revised  to  read  as  follows:". 

Dated:  September  29, 1999. 

Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 
Pwffnms. 

[FR  Doc.  99-25829  Filed  10-*-99;  8:45  ami 
BILUNQ  CODE  3410-02-^ 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  1000, 1001, 1002. 1004, 
1005. 1006, 1007. 1012, 1013, 1030. 
1032, 1033, 1036, 1040, 1044, 1046, 
1049, 1050, 1064, 1065, 1068, 1076, 
1079, 1106. 1124, 1126. 1131, 1134. 
1135. 1137, 1138.  and  1139 

[DA-07-12] 

Milk  in  the  New  England  and  Other 
Marketing  Areas;  Delay  of  Effective 
Date 

7  CFR  Part  /  Marketing  Area 

1000  General  Provisions  of  Federal  Milk 
Marketing  Orders 

1001  New  England 

1002  New  York-New  Jersey 

1004  Middle  Atlantic 

1005  Carolina 

1006  Upper  Florida 

1007  Southeast 

1012  Tampa  Bay 

1013  Southeastern  Florida 
1030    Chicago  Regional 

1032  Southern  IlUnois-Eastem  Missouri 

1033  Ohio  Valley 

1036  Eastern  Ohio-Westeni  Pennsylvania 

1040  Southern  Michigan 

1044  Michigan  Upper  Peninsula 

1046  Louisville-Lexington-Evansville 

1049  Indiana 

1050  Central  Illinois 

1064  Greater  Kansas  City 

1065  Nebraska-Western  Iowa 
1068    Upper  Midwest 

1076  Eastern  South  DakoU 

1079  Iowa 

1106  Southwest  Plains 

1124  Pacific  Northwest 

1126  Texas 


1131  Central  Arizona 

1134  Western  Colorado 

1135  Southwestern  Idaho-Eastern  Oregon 

1137  Eastern  Colorado 

1138  New  Mexico- West  Texas 

1139  Great  Basin 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule;  delay  of  effective 
date. 

SUMMARY:  This  docvunent  announces  a 
delay  of  the  October  1, 1999,  effective 
data  of  the  order  consolidating  the 
current  31  Federal  milk  marketing 
orders  into  11  orders.  This  action  is 
based  on  a  temporary  restraining  order 
by  the  U.S.  District  Court  for  the  District 
of  Vermont,  which  enjoins  the  Secretary 
of  Agriculture  from  implementing  the 
amendments  to  the  above  mentioned 
orders  at  this  time.  The  current  31 
Federal  milk  orders  will  therefore 
remain  in  effect. 

EFFECTIVE  DATE:  The  effective  date  of  the 
final  rule  published  on  September  1, 
1999  at  64  FR  47898  is  delayed  until 
further  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
F.  Borovies,  Branch  Chief.  USDA/ AMS/ 
Dairy  Division,  Order  Formulation 
Branch,  Room  2971,  South  Building, 
P.O.  Box  96456,  Washington.  DC  20090- 
6456,  (202)  720-6274.  e-mail  address 
John.Borovies@usda.gov. 

SUPPt^MENTARY  INFORMATION: 
Prior  Documents  in  This  Proceeding 

Proposed  Rule:  Issued  January  21, 
1998;  published  January  30,  1998  (63  FR 
4802). 

Correction:  Issued  Februwy  19, 1998; 
published  February  25, 1998  (63  FR 
9686). 

Extension  of  Time:  Issued  March  10, 
1998;  pubhshed  March  13, 1998  (63  FR 
12417). 

Final  Decision  on  Proposed 
Amendments:  Issued  March  12. 1999; 
published  April  2, 1999  (64  FR  16026). 

Correction;  Issued  July  8, 1999; 
published  July  14, 1999  (64  FR  37892). 

Notice  of  Referenda:  Issued  July  14, 
1999:  published  July  21, 1999  (64  FR 
39092). 

Fined  Rule:  Issued  August  23, 1999; 
published  September  1, 1999  (64  FR 
47898). 

Statement  of  Consideration 

On  September  28, 1999,  the  U.S. 
District  Court  for  the  District  of  Vomont 
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issued,  on  the  basis  of  a  civil  action 
before  it,  a  temporary  restraining  order 
enjoining  the  Secretary  from 
implementing  an  order  consolidating 
the  current  31  Federal  milk  marketing 
orders  into  11  orders.  The  consolidated 
orders  were  to  become  effective  on 
October  1.1999. 

Accordingly,  based  upon  the 
temporary  restraining  order  granted  by 
the  U.S.  District  Court  for  the  District  of 
Vermont,  the  October  1. 1999,  effective 
date  of  the  order  consolidating  the 
current  31  milk  marketing  orders  that 
was  issued  on  August  23. 1999,  and 
published  in  the  Federal  Register  on 
September  1, 1999,  at  64  FR  47898,  is 
hereby  delayed  until  further  notice.  The 
31  aurent  Federal  milk  orders  will 
continue  to  remain  in  effect 

List  of  Subiects  in  7  CFR  Parts  1000, 
1001, 1002, 1004, 1005, 1006, 1007, 
1012, 1013, 1030, 1032, 1033, 1036, 
1040, 1044, 1046, 1049, 1050, 1064, 
1065, 1068, 1076, 1079, 1106. 1124. 
1126, 1131, 1134, 1135, 1137, 1138,  and 
1139 

Milk  marketing  orders. 

The  authority  citation  for  Parts  1000 
through  1139  continues  to  read  as 
follows: 

Authwity:  7  U.S.C.  601-674,  and  7253. 

Dated:  September  30. 1999. 
Michael  V.  Dunn, 

Under  Secntary,  MaHceting  and  Regulatory 
Pngrains. 

[FR  Doc.  99-25959  Filed  10-1-99: 10:38  am] 
iHJJNa  OOOC  M10-0»-P 


DEPARTMEMT  OF  AQRICULTURE 

Rural  UtilltiM  Servica 

7  CFR  Part  1755 

RU8  Form  545.  Cantrar  Offica 
Equlpmant  Contract  (Not  Including 
Inatallation) 

AOBICY:  Rural  Utilities  Service,  USDA. 
ACTION:  Final  rule. 

summary:  The  Rural  Utilities  Service 
(RUS)  is  amending  its  regulations  on 
Telecommimications  Standards  and 
Specifications  for  Materials,  Equipment, 
and  Construction  to  revise  RUS  Form 
545  Central  Office  Equipment  Contract 
(Not  Including  Installation).  RUS  is 
revising  this  contract  form  in  order  to 
incorporate  contractiial  and 
technological  changes. 
EFFECTIVE  DATE:  November  4, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Schell,  Chief,  Inside  Plant  Branch, 
Telecommunications  Standards 
Division,  Rural  Utilities  Service.  Stop 


1598.  U.S.  Department  of  Agriculture, 
1400  Independence  Ave..  SW, 
Washington  DC,  20250-1598,  telephone 
number  (202)  720-0671. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866  and  therefore 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

Executive  Order  12372 

This  final  rule  is  excluded  fi'om  the 
scope  of  Executive  Order  12372, 
Intergovernmental  Consultation,  which 
may  require  a  consultation  with  State 
and  local  officials.  A  final  rule  related 
Notice  entitled,  "Department  Programs 
and  Activities  Excluded  fi'om  Executive 
Order  12372"  (50  FR  47034)  exempts 
RUS  and  Rural  Telephone  Bank  loans 
and  loan  guarantees  from  coverage 
under  this  Order. 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  RUS  has  determined 
that  this  rule  meets  the  applicable 
standards  provided  in  section  3  of  the 
Executive  Order.  In  addition,  all  state 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule  will  be 
preempted,  no  retroactive  effort  will  be 
given  to  this  rule,  and,  in  accordance 
with  Sec.  212(c)  of  the  Department  of 
Agriculture  Reorganization  Act  of  1994 
(7  U.S.C.  Sec.  6912(c)),  appeal 
procediues  must  be  exhausted  before  an 
action  against  the  Department  or  its 
agencies  may  be  initiated. 

Regulatory  Flexibility  Act  Certification 

RUS  has  determined  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  in 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  The  RUS 
telecommunications  program  provides 
loans  to  borrowers  at  interest  rates  and 
terms  that  are  more  favorable  than  those 
generally  available  fit>m  the  private 
sector.  RUS  borrowers,  as  a  result  of 
obtaining  federal  financing,  receive 
economic  benefits  that  exceed  any 
direct  economic  costs  associated  with 
complying  with  RUS  regulations  and 
requirements. 

Information  Collection  and 
Recordkeeping  Requirements 

This  rule  contains  no  new  reporting 
or  recordkeeping  burdens  under  OMB 
control  number  0572-0059  that  would 
require  approval  imder  the  Paperwork 


Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35). 

National  Environmental  Policy  Act 
Certification 

The  Administrator  of  RUS  has 
determined  that  this  proposed  rule  will 
not  significantly  affect  the  quality  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.).  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this 
proposed  rule  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  Programs 
under  number  10.851,  Rival  Telephone 
Loans  and  Loan  Guarantees;  and 
niunber  10.852,  Rural  Telephone  Bank 
Loans.  This  catalog  is  available  on  a 
subscription  basis  fit)m  the 
Superintendent  of  Documents,  the 
United  States  Government  Printing 
Office,  Washington,  DC  20402-9325. 

Unfunded  Mandates 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995)  for  State, 
local,  and  tribal  governments  for  the 
private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  section 
202  and  205  of  the  Unfunded  Mandates 
Reform  Act  of  1995. 

Background 

The  last  revision  to  the  RUS  Form  545 
was  September  1966.  Since  that  date, 
divestiture  and  competition  legislation 
and  regulation  have  brought  about  many 
changes  in  the  conduct  of 
telecommunications  business.  Notable 
advances  of  central  office  equipment 
technology  such  as  Signaling  System 
No.  7  (SS7),  Advanced  Intelligent 
Network  (AIN),  and  Integrated  Services 
Digital  Network,  have  made  many  new 
services  available.  In  order  to  address 
the  above,  significant  changes  have  been 
made  in  the  way  business  is  conducted 
in  the  telecommunications  industry. 

RUS  Form  545  incorporates  those 
changes  into  the  Central  Office 
Equipment  Contract.  The  main  changes 
to  the  contract  are  new  requirements 
that:  (1)  Provide  for  a  software  license, 
(2)  provide  for  patent,  copyright,  and 
trademark  infringement  protection,  (3) 
provide  a  cap  on  consequential 
damages,  and  (4)  provide  Equal 
Employment  Opportimity  requirements. 
In  addition,  it  revises  and  updates 
provisions  for  (1)  delivery  of  equipment, 
(2)  inspection  and  testing  of  the 
completed  installations,  (3)  payments  to 
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the  contractor.  (4)  insurance,  (5) 
liquidated  damages,  and  (6)  completion 
of  the  project.  The  above  actions  will 
make  it  possible  for  RUS 
telecommimications  borrowers  to 
continue  to  provide  their  subscribers 
with  the  most  modem  and  efficient 
telecommunications  service, 
implemented  in  a  predictable  and 
orderly  fashion. 

A  proposed  rule  was  issued  in  the 
Federal  Register,  on  December  11, 1998, 
at  63  FR  68406,  requesting  comments  on 
these  changes  and  proposed  to  codiiy 
revised  RUS  Form  545  in  full  text.  The 
comment  period  closed  February  9, 
1999,  and  no  comments  were  received. 

Following  the  issuance  of  this 
proposed  rule,  a  direct  final  rule  was 
published  in  the  Federal  Register  on 
February  10, 1999,  at  64  FR  6501, 
estabUshing  new  poUcy  on  the  manner 
in  which  RUS  pubUshes  the  standard 
forms  of  contracts  that  borrowers  are 
required  to  use  when  contracting  for 
construction,  procurement,  engineering 
services,  or  architectural  services 
financed  through  loans  made  or 
guaranteed  by  RUS.  This  form  falls 
uinder  this  new  policy.  The  full  text  will 
not  be  codified  in  this  rule.  Borrowers 
can  determine  the  appropriate  standard 
forms  based  on  the  issuance  date  of  the 
form  as  identified  by  the  most  recent 
pubUshed  list  set  forth  in  §  1755.30(c). 
A  copy  of  RUS  Form  545  can  be 
obtained  from  the  Rural  UtiUties 
Service,  U.S.  Department  of  Agriculture, 
Program  Development  and  Regulatory 
Analysis,  Stop  1522,  Washington,  DC, 
20250-1522. 

RUS  has  issued  a  series  of  7  CFR 
chapter  XVn  parts,  which  serve  to 
implement  the  policies,  procedures,  and 
requirements  for  administering  its  loan 
and  loan  guarantee  programs  and  the 
loan  documents  and  security 
instruments  that  provide  for  and  seciu« 
RUS  financing.  The  revision  to  7  CFR 
part  1755  revises  the  issuance  date  of 
RUS  Form  545.  Central  Office 
Equipment  Contract  (Not  hicluding 
Installation).  RUS  telecommunications 
borrowers  are  required  to  use  the  RUS 
Form  545  contract  where  major  central 
office  facilities  are  being  prociued  but 
not  installed  under  this  contract.  The 
present  RUS  Form  545  has  become 
outdated  due  to  technological 
advancements  and  other  reasons. 
Advanced  technology  and  equipment 
concepts  have  introduced  new  issues. 
Contract  terms  and  obUgations  have 
been  modified  and  updated  to  more 
accurately  reflect  present  business 
practices. 


List  of  Subjects  in  7  CFR  Part  1755 

Loan  programs— communications. 
Reporting  and  recordkeeping 
requirements,  Rural  areas,  Telephone. 

For  the  reasons  set  out  in  the 
preamble.  Chapter  XVII  of  Title  7  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  175&-TELECOMMUNICATIONS 
STANDARDS  ANDSPECIRCATIONS 
FOR  MATERIALS,  EQUIPMENT,  AND 
CONSTRUCTION 

1.  The  authority  citation  for  part  1755 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  901  et  seq.,  1921  ef 
seq.,  7941  et  seq. 

2.  Section  1755.30(c)(41)  is  revised  to 
read  as  follows: 

f  1 755. 30    List  of  telecommunications 
standard  contract  forms. 

»        *        »        *        • 

(c)*  •  • 

(41)  RUS  Form  545,  issued  November 
4, 1999,  Central  Office  Equipment 
Contract  (Not  Including  Installation). 

Dated:  September  27, 1999. 
Jill  Long  Thompson, 
Under  Secretary,  Rural  Development. 
■  [FR  Doc.  99-25720  Filed  10-*-99;  8:45  am) 
BILLING  COOe  3410-15-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-AQL-39) 

Modification  of  Class  D  Airspace; 
Belleville,  IL 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTtON:  Final  rule. 

SUMKIARY:  This  action  modifies  Class  D 
airspace  at  Belleville,  IL.  This  action 
amends  the  effective  hours  of  the  Class 
D  surface  area  to  coincide  with  the 
airport  traffic  control  tower  (ATCT) 
hours  of  operation  for  Scott  AFB/ 
MidAmerica  Airport.  The  purpose  of 
this  action  is  to  clarify  when  two-way 
radio  communication  with  the  ATCT  is 
required. 

EFFECTIVE  DATE:  0901  UTC,  December 
30, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Annette  Davis,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 


Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

History 

On  Wednesday,  July  7, 1999,  the  FAA 
proposed  to  amend  14  CFR  part  71  to 
modify  Class  D  airspace  at  Belleville,  IL 
(64  FR  36630).  The  proposal  was  to 
amend  the  effective  hours  to  coincide 
with  the  ATCT  hours  of  operations  for 
Scott  AFB/MidAmerica  airport. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  D  airspace 
designations  are  published  in  paragraph 
5000  of  FAA  Order  7400.9G  dated 
September  1, 1999,  and  effective 
September  16, 1999.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  D  airspace  at  Belleville. 
IL,  by  amending  the  hoiu-s  of  operation 
of  the  Class  D  airspace  for  Scott  AFB/ 
MidAmerica  Airport.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
fi^quent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  PoUdes  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibihty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 
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PART  71-«ESIGNATI0N  OF  CLASS  A. 
CLASS  B.  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS:  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Attthority:  49  U.S.C.  106(g),  40103, 40113, 
40120;  E.0. 10854,  24  FR  95665,  3  CFR, 
1959-1963  Comp.,  p.  389. 

§71.1     [AlMfldMl] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1. 1999,  and  effective 
September  16. 1999.  is  amended  as 
follows: 

Paragraph  SOOO    Qass  D  airspace. 

AGLILD    BflUerille.  IL  (Revisedl 

Scott  AFB/MldAmerica  Airport,  IL 
(Lat  38*32'41"  N.,  long.  89'50'  01"  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3.000  feet  MSL 
within  an  4.8-mile  radius  of  the  Scott  AFB/ 
MidAmerica  Airport.  This  Class  D  airspace 
area  is  effective  during  the  specific  dates  and 
times  established  in  advance  by  Notice  to 
Airmen.  The  effiective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
•         •         •         •         • 

Issued  in  Des  Plaines,  Illinois  on 
September  7, 1999. 
Qiristopfaer  R.  Blum. 
Manager,  Air  Traffic  Division. 
(FR  Doc.  99-25860  Filed  10-4-99;  8:45  am) 
BMJJNQ  OOK  4»1»-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Faderal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  M-AQL-40I 

Modification  of  Class  A  Airspace; 
Hayward,WI 

AOBCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION;  Final  rule. ' 

summary:  This  action  modifies  Class  £ 
airspace  at  Hayward.  WI.  A  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SIAP) 
to  Runway  (Rwy)  02.  and  a  GPS  SIAP 
to  Rwy  20.  have  been  developed  for 
Sawyer  County  Airport.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  above  ground  level  (AGL)  is 
needed  to  contain  aircraft  executing  the 
approaches.  This  action  increases  the 


radius  of  the  existing  controlled 
airspace  for  this  airport. 
EFFECTIVE  DATE:  0901  UTC.  December 
30. 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Burke.  Air  Traffic  Division, 
Airspace  Branch.  AGL-520.  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Tuesday.  July  13. 1999.  the  FAA 
proposed  to  amend  14  CFR  part  711  to 
modify  Class  E  airspace  at  Hayward,  WI 
(64  FR  37716).  The  proposal  was  to  add 
controlled  airspace  extending  upward 
from  700  to  1200  feet  AGL  to  contain 
Instrument  Flight  Rules  (DFR)  operations 
in  controlled  airspace  during  portions  of 
the  terminal  operation  and  while 
transiting  between  the  enroute  and 
terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  conunents  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  siirface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9F  dated  September  10, 
1998,  and  effective  September  16, 1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Qass  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Role 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Hayward. 
WI,  to  accommodate  aircraft  executing 
the  proposed  GPS  Rwy  02  SIAP  and  the 
GPS  Rwy  20  SIAP  at  Sawyer  County 
Airport  by  modifying  the  existing 
controlled  airspace.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 


a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103, 40113, 
40120;  E.0. 10854,  24  FR  95665,  3  CFR  1959- 
1963  Comp.,  p.  389. 

{71.1    [Amandecq 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effisctive 
September  16. 1998,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


AGL  WI  ES  Hayward.  WI  (Revised) 

Hayward,  Sawyer  Coimty  Airport,  WI 

(Lat  46''01'33"  N..  long.  91''26'39"  W.) 
Hayward  VOR/DME 
(Ut  46''01'08"  N.,  long.  91»26'47"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  6.5-mile 
radius  of  the  Sawyer  County  Airport,  and 
within  3.7  miles  each  side  of  the  Hayward 
VOR/DME  205°  radial  extending  from  the 
6.5-miIe  radius  to  9.4  miles  southwest  of  the 
VOR/DME,  and  within  2.5  miles  each  side  of 
the  Hayward  VOR/DME  022°  radial 
extending  from  the  6.5-mile  radius  to  7.9 
miles  northeast  of  die  VOR/DME. 
•        •        •        •        • 

Issued  in  Des  Plaines,  Illinois  on 
September  17, 1999. 
David  B.  Johnson, 
Actii^  Member,  Air  Traffic  Division. 
[FR  Doc.  99-25854  Filed  10-4-99;  8:45  am] 
WLUNQ  OOOE  4S10-ia-M 
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DEPARTMENT  OF  TRANSPORTATION      The  Rule 


Federal  Aviation  Administration 

14CFRPart71 

[Airspace  DocKet  No.  99-AGL-41] 

Modification  of  Class  E  Alrepace; 
Cable  Union,  Wl 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  Class  E 
airspace  at  Cable  Union,  WI.  A  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SIAP) 
to  Rimway  (Rwy)  34  has  been  developed 
for  Cable  Union  Airjrort.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  above  ground  level  (AGL)  is 
needed  to  contain  aircraft  executing  the 
approach.  This  action  decreases  the 
radius  of  the  existing  controlled 
airspace  and  redefines  a  portion  of  the 
existing  controlled  airspace  using  an 
additional  navigation  faciUty  for  this 
airport. 

EFFECTIVE  DATE:  0901  UTC,  December 
30, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Burke.  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Tuesday,  July  13, 1999,  the  FAA 
proposed  to  amend  14  CFR  part  71  to 
modify  Class  E  airspace  at  Cable  Union, 
WI  (64  FR  37715).  The  proposal  was  to 
add  controlled  airspace  extending 
upward  bom  700  to  1200  feet  AGL  to 
contain  Instrument  Flight  Rules  (IFR) 
operations  in  controlled  airspace  diuing 
portions  of  the  terminal  operation  and 
while  transiting  between  the  em-oute 
and  terminal  environments.  Interested 
parties  were  invited  to  participate  in 
this  rulemaking  proceeding  by 
submitting  written  comments  on  the 
proposal  to  the  FAA.  One  comment 
strongly  supporting  the  proposal  was 
received  bom  the  Wisconsin 
Department  of  Transportation.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  siu'face  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9F  dated  September  10, 
1998,  and  effective  September  16. 1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1  The  Class  E  airspace 
desiguation  Usted  in  this  document  will 
be  published  subsequently  in  the  Order. 


This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Cable 
Union,  WI,  to  accommodate  aircraft 
executing  the  proposed  GPS  Rwy  34 
SIAP  at  Cable  Union  Airport  by 
modifying  the  existing  controlled 
airspace.  The  area  will  be  depicted  on 
appropriate  aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
Sequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  (rf  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71~DESIQNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  95665,  3  CFR, 
1959-1963  Comp.,  p.  389. 

f7l.l       [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points,  ated 
September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 


(Lat.  46»11'39"  N..  long.  91»14'47'' W.) 
Hayward  VOR/DME 

(Lat.  46''01'08"  N..  long.  91'26'47"  W.) 
Seeley  NDB 

(Lat.  46''06'37"  N.,  long.  91'23'02"  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surfece  within  an  6.4-mile 
radius  of  the  Cable  Union  Airport,  and 
within  3.0  miles  each  side  of  the  Hayward 
VOR/DME  038°  radial  extending  from  the 
6.4-mile  radius  to  10.0  miles  southwest  of  the 
airport,  and  within  1.8  miles  each  side  of  the 
Seeley  NDB  226«  bearing  extending  from  the 
6.4-niile  radius  to  7.6  miles  southwest  of  the 
airport,  excluding  that  airspace  within  the 
Hayard,  WI,  Class  E  airspace  area. 
*         *         *         *         • 

Issued  in  Des  Plaines,  Illinois  on 
September  17, 1999. 
David  B.  Johnson, 

Acting  Manager,  Air  Traffic  Division. 
[FR  Doc.  99-25852  Filed  10-4-99;  8:45  am] 

aiUMQ  COOE  4«10-1S-M 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


AGL  WI  ES  Cable  Union,  WI  (Rerised) 
Cable  Union  Airport,  WI 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  M-AAL-IO] 

Establishment  of  Class  E  Airspaca;  SL 
Michael,  AK 

AQEPtCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

StJMMARY:  This  action  establishes  Class 
E  airspace  at  St.  Michael,  AK.  The 
establishment  of  Global  Positioning 
System  (GPS)  instrument  approach 
procedures  at  St.  Michael  Airport  made 
this  action  necessary.  The  St.  Michael 
Airport  status  changes  from  Visual 
Flight  Rules  (VFR)  to  Instrument  Flight 
Rules  (IFR).  This  rule  provides  adequate 
controlled  airspace  for  aircraft  flying 
IFR  procedures  at  St.  Michael,  AK. 
EFFECTIVE  DATE:  0901  UTC,  November  4, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Durand,  Operations  Branch,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587;  telephone  number  (907)  271- 
5898;  fax:  (907)  271-2850;  email: 
Bob.Durand@faa.gov.  Internet  address: 
http://www.alaska.faa.gov/at  or  at 
address  http://162.58.28.41/at. 
SUPPLEMENTARY  INFORMATKM: 

History 

On  July  30, 1999,  a  proposal  to  amend 
part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  estabUsh 
the  Class  E  airspace  at  St.  Michael,  AK, 
was  published  in  the  Federal  Register 
(64  FR  41360).  The  proposal  was 


53890  Federal  Register /Vol.  64,  No.  192 /Tuesday,  October  5,  1999 /Rules  and  Regulations 


necessary  due  to  the  establishment  of 
GPS  instrument  approaches  at  St. 
Michael,  AK.  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  public  comments  to  the  proposal 
were  received;  thus,  the  rule  is  adopted 
as  written. 

The  area  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datimi  83. 
The  Class  E  airspace  areas  designated  as 
700/1200  foot  transition  areas  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9F,  Airspace  Designations 
and  Reporting  Points,  dated  September 
10, 1998,  and  effective  September  16, 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1  (63  FR  50139; 
September  21, 1998).  The  Class  E 
airspace  designations  Usted  in  this 
document  will  be  revised  and  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
establishes  the  Qass  E  airspace  at  St. 
Michael,  AK,  through  the  establishment 
of  (?S  instrument  approaches.  The  area 
will  be  depicted  on  aeronautical  charts 
for  pilot  reference.  The  intended  effect 
of  this  proposal  is  to  provide  adequate 
controlled  airspace  for  IFR  operations  at 
St.  Michael.  AK. 

The  FAA  has  determined  that  these 
proposed  regulations  only  involve  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  ciurent  It, 
therefore— (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
O^er  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  nile, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
luder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71—  DESIGNATION  OF  CLASS 
A.  CLASS  B.  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103. 40113, 
40120;  E.0. 10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389. 

{71.1    [Amendetf] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10. 1998,  and  efiiBCtive 
September  16, 1998.  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


AALAKE5    St.  KDchari,  AK  [New] 

St  Michael  Airport 

(Ut.  62'29'24"N.,  long.  182'06'37'' W.) 
Fort  Davis  NDB 

(Lat  64''29'41"  N..  long.  16518'50"  W.) 
North  River  NDB 

(Lat  63"54'28"  N..  long.  160»48'43"  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  5.8-mile  readius 
of  the  St  Michael  Airport;  and  that  airspace 
extending  upward  from  1.200  feet  above  the 
surfece  within  an  area  bounded  by  lat 
63''54'30 "  N  long.  161"44'20"  W,  to  lat 
63''41'00"  N  long.  161"*04'30"  W,  to  lat 
63"02'00"  N  long.  162''23'05"  W,  to  lat 
62»50'00"  N  long.  164«00'00"  W.  to  lat 
63'05'00''  N  long.  164*00'00"  W.  to  the 
beginning  p)oint;  and  that  airspace  4  miles 
northwest  of  a  line  from  North  River  NDB  to 
lat  63»35'44"  N  long.  161'44'03"  W;  and  Aat 
airspace  4  miles  either  side  of  a  line  from 
Fort  Davis  NDB  to  lat  63»22'14"  N  long, 
162''33'13"  W;  and  that  airspace  4  miles 
either  side  of  a  line  from  Fort  Davis  NDB  to 
lat.  63''41'11"  N  long.  162"02'50"  W; 
excluding  that  airspace  within  the  Nome. 
AK,  Class  E  airspace  area. 


Issued  in  Anchorage.  AK.  on  September  28, 
1999. 
Willis  C.  Nebon. 

Manager,  Air  Traffic  Division,  Alaskan 

Region. 

[FR  Doc.  99-25850  Filed  10-4-99;  8:45  am) 

anXING  CODE  4«1»-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-AAL-11] 

Establishment  of  Class  E  Airspace; 
Platinum,  AK 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  This  action  establishes  Class 
E  airapace  at  Platiniun,  AK.  The 
establishment  of  a  Global  Positioning 
System  (GPS)  instrument  approach 
procedure  at  Platinum  Airport  made 
this  action  necessary.  The  Platinimi 
Airport  status  changes  from  Visual 
Fli^t  Rules  {yWR)  to  Instrument  Flight 
Rules  (IFR).  This  rule  provides  adequate 
controlled  airspace  for  aircraft  flying 
IFR  pnxxduies  at  Platinum,  AK. 
BFreCWK  DATE:  0901  UTC,  November  4. 
1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Durand,  Operations  Branch,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587;  telephone  number  (907)  271- 
5898;  fex:  (907)  271-2850;  email: 
Bob.DurandQfaa.gov.  Internet  address: 
http://www.alaslM.faa.gov/at  or  at 
address  http://162.58.28.41/at. 
8UPPLBMENTARY  INFORMATION: 

History 

On  July  30. 1999,  a  proposal  to  amend 
part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revise 
the  Class  E  airspace  at  Platinum,  AK, 
was  published  in  the  Federal  Register 
(64  FR  41359).  The  proposal  was 
necessary  due  to  the  establishment  of  a 
GPS  instrument  approach  to  runway 
(RWY)  06  and  RWY  24  at  Platinum,  AK. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  public  comments  to  the  proposal 
were  received.  The  Kipnuk  VOR  and  the 
Togiak  NDB  coordinates  however,  were . 
published  with  errora.  The  Knipnuk 
VOR  coordinates  should  read  "lat. 
59»56'34"  N.,  long.  164»02'04"  W."  and 
the  Togiak  NDB  coordinates  should 
read,  "lat.  59''03'51"  N.,  long. 
160''22'27"  W."  The  Federal  Aviation 
Administration  has  determined  that 
these  changes  are  editorial  in  nattue  and 
will  not  increase  the  scope  of  this  rule. 
Except  for  the  non-substantive  change 
just  discussed,  the  rule  is  adopted  as 
written. 

The  area  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 


Federal  Register /Vol.  64,  No.  192 /Tuesday,  October  5,  1999 /Rules  and  Regulations  53891 


The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
The  Class  E  airspace  areas  designated  as 
700/1200  foot  transition  areas  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9F,  Airspace  Designations 
and  Reporting  Points,  dated  September 
10, 1998,  and  effective  September  16, 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1  (63  PR  50139; 
September  21, 1998).  The  Class  E 
airspace  designations  listed  in  this 
document  will  be  revised  and  published 
subsequently  in  the  Oder. 

The  Rule 

This  amendment  to  14  CFR  part  71 
establishes  the  Class  E  airspace  at 
Platinum,  AK,  through  the 
establishment  of  a  GPS  instrument 
approach.  The  area  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  intended  efiiect  of  this  proposal  is 
to  provide  adequate  controlled  airspace 
for  IFR  operations  at  Platinum,  AK. 

The  FAA  has  determined  that  these 
proposed  regulations  only  involve  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  imder  DOT  Regulatory  Policies 
and  Procedxires  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
prei>aration  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71—  DESIGNATION  OF  CLASS 
A,  CLASS  B.  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORHNQ 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g},  40103, 40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 


f71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16. 1998,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 

*  *         •         •         * 

AALAKES    Platinum,  AK  [New] 

Platinum  Airport 

(Lat.  59''00'41"  N..  long.  161''49'11"  W.) 
Togiak  NDB 

(Lat.  59''03'51"  N..  long.  160»22'27"  W.) 
Kipnuk  VOR 

(Lat.  59''56'34"  N.,  long.  164»02'04"W.) 
Oscarville  NDB 

(Lat.  60'47'29"  N.,  long.  161''52'22"  W.) 

That  airspace  extending  upward  firom  700 
feet  above  the  surface  within  S.S-mile  radius 
of  the  Platintim  Airport;  and  that  airspace 
extending  upward  from  1,200  feet  above  the 
surface  4  miles  either  side  of  a  line  from  the 
Togiak  NDB  to  lat.  59''19'00"  N.  long. 
161''52'00"  W.,  and  4  miles  either  side  of  a 
line  from  Kipnuk  VOR  to  lat.  SS'IQ'OO"  N. 
long.  161°52'0O"  W.,  and  4  miles  either  side 
of  a  line  from  Oscarville  NDB  to  lat. 
59»19'00"  N.  long.  161°52'00"  W.,  and  4 
miles  either  side  of  a  line  extending  from  lat. 
59'19'00"  N.  long.  161"  52'00"  W.  to  lat. 
59»09'58"  N.  long  161*57'39"  W.  to  lat. 
59''05'27"N.  long.  161»53'31"W. 

•  •         •         •         • 

Issued  in  Anchorage,  AK,  on  September  28, 
1999. 

Willis  CNebon, 

Manager,  Air  Traffic  Division,  Alaskan 
Region. 

[FR  Doc  99-25849  Filed  10-4-99;  8:45  am) 
nUMO  COOE  4t10-19-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatration 

14  CFR  Part  71 

[Airspace  Docket  No.  M-AAL-q 

Eatablishment  of  Clasa  E  Airspace; 
Mountain  Village,  AK 

AOENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Mountain  Village,  AK.  The 
establishment  of  Global  Positioning 
System  (GPS)  instrument  approach 
procedures  at  Mountain  Village  Airport 
made  this  action  necessary.  The 
Mountain  Village  Airport  status  changes 
fit)m  Visual  Fli^t  Rules  (VFR)  to 
Instrument  Fli^t  Rules  (IFR).  This  rule 
provides  adequate  controlled  airspace 


for  aircraft  flying  IFR  procedures  at 

Mountain  Village,  AK. 

EFFECTIVE  DATE:  0901  UTC,  November  4, 

1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Durand,  Operations  Branch,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587;  telephone  nimaber  (907)  271- 
5898;  fax:  (907)  271-2850;  email: 
Bob.Durand@faa.gov.  Internet  address: 
http://wvkrw.alaska.faa.gov/at  or  at 
address  http://162.58.28.41/at. 
SUPPLEMENTARY  INFORMATION: 

History 

On  July  30, 1999,  a  proposal  to  amend 
part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  estabUsh 
the  Class  E  airspace  at  Moujitain 
Village,  AK,  was  published  in  the 
Federal  Register  (64  FR  41362).  The 
proposal  was  necessary  due  to  the 
establishment  of  GPS  instnunent 
approaches  at  Mountain  Village,  AK. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  public  comments  to  the  proposal 
were  received;  thus,  the  rule  is  adopted 
as  written. 

The  area  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datimi  83. 
The  Class  E  airspace  areas  designated  as 
700/1200  foot  transition  areas  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9F,  Airspace  Designations 
and  Reporting  Points,  dated  September 
10, 1998,  and  effective  September  16, 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1  (63  FR  50139; 
September  21, 1998).  The  Class  E 
airspace  designations  Usted  in  this 
document  will  be  revised  and  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
establishes  the  Class  E  airspace  at 
Mountain  Village,  AK,  through  the 
establishment  of  GPS  instrument 
approaches.  The  area  will  be  depicted 
on  aeronautical  charts  for  pilot 
reference.  The  intended  effect  of  this 
proposal  is  to  provide  adequate 
controlled  airspace  for  IFR  operations  at 
Moimtain  Village,  AK. 

The  FAA  has  determined  that  these 
proposed  regulations  only  involve  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  imder  Executive 
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Order  12866;  (2)  is  not  a  "significant 
rule"  imder  DOT  Regulatory  Policies 
and  Procedures  (44  ni  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  afiiect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  SubJMii  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoptkm  of  the  Ameadment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71—  DESIGNATION  OF  CLASS 
A.  CLASS  B.  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

AudMrity:  49  U.S.Q  106(g),  40103. 40113. 
40120;  E.0. 10854.  24  PR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389. 

fTI.I    [AmeiMtocq 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Pamgmph  BOOS  Oass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  eartli 


Mountain  VillagB  Aiipoit  (New] 

(Ut.  62»05'43"  N.,  long.  163«40'55"  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  6.3-mile  radius 
of  the  Mountain  Village  Airport  and  that 
airspace  extending  upward  from  1,200  feet 
above  the  surface  within  35  miles  southeast 
of  the  airport  extending  clockwise  from  the 
139'  radial  to  the  310*  radial,  excluding  that 
airspace  within  the  St.  Marys.  AK,  Class  E 
airspace  area. 
•         •         •         •         • 

Issued  in  Anchorage,  AK,  on  September  28. 
1999. 
Willis  C.  Nelson, 

Manager.  Air  Traffic  Division,  Aiaslcan 
Region. 

|FR  Doc.  99-25848  Filed  10-4-99;  8:45  am) 

WUMO  COM  4t10-1S-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-AAL-7] 

Establishment  of  Class  E  Airspace; 
Aniak,  AK;  Establishmant  of  Class  E 
Airspace;  St  lyiary's,  AK 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  (surface  area)  airspace  at  Aniak,  AK, 
and  St.  Mary's,  AK.  This  action  is  at  the 
request  of  air  taxi  operators  with  flight 
operations  at  these  airports.  This  rule 
provides  additional  Class  E  airspace  for 
aircraft  flying  Instrument  Flight  Rules 
(IFR)  procedures  at  Aniak,  AK,  and  St. 
Mary's.  AK. 

EFFECTIVE  DATE:  0901  UTC,  November  4, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Durand,  Operations  Branch,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587;  telephone  number  (907)  271- 
5898;  fax:  (907)  271-2850;  email: 
Bob.Durand@faa.gov.  Internet  address: 
http://www.alaska.faa.gov/at  or  at 
address  http://162.58.28.41/at. 
SUPPLEMENTARY  INFORMATION: 

History 

On  March  16, 1999,  the  FAA  initiated 
Airspace  Study  99-AAL-022-NR, 
Proposal  to  Establish  Siuface  Areas  at 
Aniak  and  St.  Mary's  Airports,  at  the 
request  from  Pen  Air,  Northern  Air 
Cargo,  and  Arctic  Transportation 
Services  to  consider  the  establishment 
of  additional  controlled  Class  E 
Airspace.  These  additional  controlled 
Class  E  airspaces  would  provide  siirface 
areas  for  aircraft  flying  IFR  at  the  Aniak 
and  St.  Mary's  airports. 

Concerns  expressed  included:  (1)  It  is 
disconcerting  to  be  on  an  IFR  approach 
knowing  that  Visual  Flight  Rule  (VFR) 
aircraft  may  be  in  close  proximity  when 
the  transition  is  made  from  IFR  to  VFR 
for  landing;  (2)  aircraft  are  not  required 
to  talk  on  the  Common  Traffic  Advisory 
Frequency  (CTAF);  (3)  aircraft  on 
instrument  approach  must  mix  with 
VFR  aircraft  in  weather  conditions  as 
low  as  'clear  of  clouds'  and  'one-mile 
flight  visibility';  and  (4)  an  aircraft  on  an 
IFR  approach  could  descend  through 
the  clouds  and  find  themselves  on  a 
collision  course  with  uncontrolled  VFR 
traffic. 

Changes  that  will  result  for  VFR  pilots 
with  the  establishment  of  these  surface 
areas  include:  (1)  A  requirement  to 


maintain  basic  VFR  weather  minimums 
as  detailed  in  14  CFR  part  91  section 
155  (§91.155)  established  for  Class  E 
airspace  to  the  surface  consisting  of 
three  (3)  statute  miles  visibility  and 
cloud  clearance  of  500  feet  below,  1,000 
faet  above,  and  2,000  feet  horizontal 
distance  from  clouds;  and  if  the  basic 
VFR  weather  minimums  (§  91.155)  can 
not  be  maintained,  then  a  pilot  will  be 
reqmred  to  fly  in  accordance  with  the 
Special  VFR  weather  minimums 
contained  in  §  91.157,  i.e.,  have  an  Air 
Traffic  Control  (ATC)  clearance. 

Conunents  were  received  from 
Tatonduk  Outfitters  Limited,  Tanana 
Air  Service,  and  one  pilot.  Based  on  the 
supportive  comments  received  during 
the  airspace  study,  the  FAA  decided  to 
proceed  with  the  rulemaking  process  to 
establish  surface  areas  at  Aniak,  AK, 
and  St.  Mary's,  AK. 

On  July  30, 1999,  a  proposal  to  amend 
part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revise 
the  Class  E  airspace  areas  at  Aniak,  AK, 
and  St.  Mary's,  AK,  was  published  in 
the  Federal  Re^er  (64  FR  41363). 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  public  comments  to  the  proposal 
were  received;  thus,  the  rule  is  adopted 
as  written. 

The  areas  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
The  Class  E  airspace  areas  designated  as 
surface  areas  are  published  in  paragraph 
6002  of  FAA  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (63  FR  50139;  September  21. 1998). 
The  Class  E  airspace  designations  listed 
in  this  document  will  be  revised  and 
published  subsequenUy  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
establishes  the  Class  E  (surface  area) 
airspace  at  Aniak,  AK,  and  St.  Mary's, 
AK,  at  the  request  of  air  taxi  operators 
with  flight  operations  at  these  airports. 
The  area  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  intended  effect  of  this  proposal  is 
to  provide  additional  controlled 
airspace  for  IFR  operations  at  Aniak, 
AK,  and  St.  Mary's.  AK. 

liie  FAA  has  determined  that  these 
proposed  regulations  only  involve  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  ciurent.  It, 
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therefore— (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Sidijects  inl4  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103, 40113, 
40120;  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6002    Class  E  airspace  designated 
as  surface  areas 


AALAKE2    Anialc.  AK  [New] 

Aniak  Airport 

(Ut.  6f34'54"N..  long.  159''32'35"W.) 
Aniak  NDB 

(Ut.  61''35'25"  N..  long.  159''35'53"W.) 

Within  a  4-niile  radius  of  the  Aniak  Airport 
and  within  1.5  miles  each  side  of  the  300* 
bearing  and  the  1 12°  bearing  from  the  Aniak 
NDB,  extending  from  the  4-mile  radius  to  6.5 
miles  and  within  2.8  miles  each  side  of  the 
Aniak  NDB  229°  bearing,  extending  from  the 
4-mile  radius  to  6.5  miles  southwest  of  the 
airport.  This  Class  E  airspace  area  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


AALE2    St.  Mary's.  AK  (New) 

St  Mary's  Airport,  AK 

(Ut.  62°03'38  "  N..  long.  163°18'08"  W.) 
St.  Mary's  NDB 

(Ut.  62°03'30"  N.,  long.  163°17'30"  W.) 

Within  a  4.1-mile  radius  of  the  St.  Mary's 
Airport  and  within  1.5  miles  west  of  the  339° 
bearing  and  1.5  miles  east  of  the  001°  bearing 
from  the  St.  Mary's  NDB,  extending  from  the 
4.1  mile  radius  to  6.7  miles  north  of  the 
airport  and  within  1.5  miles  west  of  the  197° 
bearing  and  1.5  miles  east  of  the  185°  bearing 
fitjm  the  St.  Mary's  NDB,  extending  from  the 
4.1-mile  radius  to  6.7  miles  south  of  the 
airport.  This  Class  E  airspace  area  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
•         •         •         •        • 

Issued  in  Anchorage,  AK,  on  September  28, 
1999. 

Willis  C.  Ndson. 

Manager,  Air  Traffic  Division,  Aiaskan 
Region. 

(FR  Doc.  99-25847  Filed  10-4-99;  8:45  am] 
BMJJNQ  OOOE  4«ia-1>-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  DoclcM  No.  99-AAL-14] 

Establishment  of  Class  E  Airspace; 
Kalskag,AK 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  action  establishes  Class 
E  airspace  at  Kalskag,  AK.  The 
establishment  of  Global  Positioning 
System  (GPS)  instnmient  approach 
procedures  at  Kalskag  Airport  made  this 
action  necessary.  The  Kalskag  Airport 
status  changes  from  Visual  Flight  Rules 
(VFR)  to  InstiToment  Flight  Rules  (IFR). 
This  rule  provides  adequate  controlled 
airspace  for  aircraft  flying  IFR 
procedures  at  Kalskag,  AK. 
EFFECTIVE  DATE:  0901  UTC,  November  4, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Diuand,  Operations  Branch,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587;  telephone  number  (907)  271- 
5898;  fax:  (907)  271-2850;  email: 
Bob.Durand@faa.gov.  Internet  address: 
http://wrww.alaska.faa.gov/at  or  at 
address  http://162.58.28.41/at. 
SUPPLEMENTARY  INFORMATION: 

History 

On  July  30, 1999,  a  proposal  to  amend 
part  71  of  the  Federal  Aviation 


Regulations  (14  CFR  part  71)  to  establish 
the  Class  E  airspace  at  Kalskag,  AK,  was 
published  in  the  Federal  Register  (64 
FR  41357).  The  proposal  was  necessary 
due  to  the  establishment  of  GPS 
instrument  approaches  at  Kalskag,  AK. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  public  comments  to  the  proposal 
were  received.  The  airspace  description, 
however,  should  read  "excluding  that 
airspace  within  the  Aniak,  AK,  Class  E 
area"  not  the  St.  Mary's  Class  E  area." 
The  Federal  Aviation  Administration 
has  determined  that  this  change  is 
editorial  in  nature  and  will  not  increase 
the  scope  of  this  rule.  Except  for  the 
non-substantive  change  just  discussed, 
the  rule  is  adopted  as  written. 
The  area  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datimi  83. 
The  Class  E  airspace  areas  designated  as 
700/1200  foot  transition  areas  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9F,  Airspace  Designations 
and  Reporting  Points,  dated  September 
10, 1998,  and  effective  September  16, 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1  (63  FR  50139; 
September  21, 1998).  The  Class  E 
airspace  designations  listed  in  this 
docimient  will  be  revised  and  pubUshed 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
establishes  the  Class  E  airspace  at 
Kalskag,  AK,  through  the  establishment 
of  GPS  instrument  approaches.  The  area 
will  be  depicted  on  aeronautical  charts 
for  pilot  reference.  The  intended  effect 
of  this  proposal  is  to  provide  adequate 
controlled  airspace  for  IFR  operations  at 
Kalskag,  AK. 

The  FAA  has  determined  that  these 
proposed  regulations  only  involve  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
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under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoptitm  t^the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— 0ESI0NAT10N  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g].  40103. 40113, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

171.1    [AmwNtodl 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
aixrve  the  surface  of  the  earth. 

AALAKES    Kakkag.AKfNew] 

Kalskag  Airport 
(Lat.  ei'Sril"  N..  long.  160»20'29"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  wi&in  6.8-mile  radius 
of  the  Kalskag  Airport,  excluding  that 
airspace  within  Aniak,  AK,  Class  E  airspace 
area. 


Issued  in  Anchorage,  AK,  on  September  28, 
1999. 

Willis  C.  Nelson, 

Manager,  Air  Traffic  Division,  Alaskan 
Region. 

IFR  Doc.  99-25846  Filed  10-4-99;  8:45  am) 
iajjNQ  COM  4aie-is-p 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatration 

14  CFR  Part  71 

[Alrapaoe  Docket  No.  9»nASW-iq 

Reviaion  of  Claaa  E  Airapace; 
Qeorgelown,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  revises  the 
Class  E  airspace  at  Georgetown,  TX.  The 


development  of  a  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SIAP),  at 
Georgetown  Municipal  Airport, 
Georgetown,  TX,  has  made  this  rule 
necessary.  This  action  is  intended  to 
provide  adequate  controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  for  Instrument  Flight 
Rules  (IFR)  o{>erations  to  Georgetown 
Municipal  Airport,  Georgetown,  TX. 
DATES:  Effective  0901  UTC,  December 
30, 1999.  Comments  must  be  received 
on  or  before  November  19, 1999. 
ADDRESSES:  Send  comments  on  the  rule 
in  tripUcate  to  Manager,  Airspace 
Branch.  Air  Traffic  EMvision,  Federal 
Aviation  Administration,  Southwest 
Region,  Docket  No.  99-ASW-18,  Fort 
Worth,  TX  76193-0520.  The  official 
docket  may  be  examined  in  the  Office 
of  the  Regional  Cotmsel,  Southwest 
Region,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard.  Room  663,  Fort  Worth.  TX. 
between  9:00  AM  and  3:00  PM.  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Room  414,  Fort  Worth,  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  ].  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth.  TX  76193-0520,  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  part  71  revises 
the  Class  E  airspace  at  Georgetown,  TX. 
The  development  of  a  GPS  SIAP,  at 
Georgetown  Municipal  Airport, 
Georgetown,  TX,  has  made  this  rule 
necessary.  This  action  is  intended  to 
provide  adequate  controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  for  Instrument  FUght 
Rules  (IFR)  operations  to  Georgetown 
Municipal  Airport,  Georgetown,  TX. 

Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9G,  dated  September  1, 
1999,  and  effective  September  16, 1999, 
which  is  incorporated  by  reference  in  14 
CFR  §  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negUgible 


adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  efiiective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 


Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  argimtients 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  imder  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  £)ocket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-ASW-18."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 
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Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  level 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  impUcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
imlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procediu^s  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CUVSS  A, 
CLASS  B,  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authmrity:  49  U.S.C.  106(g),  40103, 40113, 
40120;  E.0. 10854;  24  FR  9565,  3  CFR  1959- 
1963  Comp.,  p.  389. 

f71.1    [Amandad] 

2.  The  incorporation  by  refsrence  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9G. 
Airspace  Designations  and  Reporting 
Points,  dated  Sept«nber  1, 1999.  and 
effective  Septen^)er  16. 1999.  is 
amended  as  follows: 


Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASW  TX  E5    Georgetown,  TX  (Revised] 

GeorgetowQ  Municipal  Airport,  Georgetown, 
TX 
(Ut.  30°40'46"  N.,  long.  97«'40'46"  W.) 
Georgetown  NDB 

(Lat.  30»41'04"N.,  long.  97°40'48"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  Georgetown  Municipal  Airport  and 
within  2.5  miles  each  side  of  the  359°  bearing 
from  the  Georgetown  NDB  extending  bom 
the  6.5-mile  radius  to  7.4  miles  north  of  the 
airport  and  within  2.2  miles  each  side  of  the 
301°  bearing  from  the  airport  extending  from 
the  6.5-mile  radius  to  9.7  miles  northwest  of 
the  airport. 
*         •         •         «         • 

Issued  in  Fort  Worth,  TX  on  September  14, 
1999. 

Robert  N.  Stevens, 
Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

[FR  Doc.  99-25861  Filed  10-4-99;  8:45  am) 
BILUNO  CODE  4t1»-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  part  71 

[Airspace  Docket  No.  99-ASW-20) 

Revision  of  Class  E  Airspace;  Mineral 
Wells,  TX. 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  revises  the 
Class  E  airspace  at  Mineral  Wells,  TX. 
The  development  of  a  Nondirectional 
Radio  Beacon  (NDB)  Standard 
Instrument  Approach  Procedtire  (SLAP), 
at  Mineral  Wells  Airport,  Mineral  Wells, 
TX,  has  made  this  rule  necessary.  This 
action  is  intended  to  provide  adequate 
controlled  airspace  extending  upward 
bom  700  feet  or  more  above  the  surface 
for  Instrument  Flight  Rules  (IFR) 
operations  to  Mineral  Wells  Airport. 
Mineral  WeUs,  TX. 
DATES:  Effective  0901  UTC,  December 
30, 1999.  Comments  must  be  received 
on  or  before  November  19, 1999. 

ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region.  Docket  No.  99-ASW-20,  Fort 
Worth,  TX  76193-0520.  The  official 
docket  may  be  examined  in  the  Office 
of  the  Regional  Counsel,  Southwest 


Region,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard.  Room  663,  Fort  Worth,  TX. 
between  9:00  AM  and  3:00  PM.  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Room  414,  Fort  Worth  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald }.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  part  71  revises 
the  Class  E  airspace  at  Mineral  Wells, 
TX.  The  development  of  a  NDB  SIAP,  at 
Mineral  Wells  Airport,  Mineral  Wells, 
TX,  has  made  this  rule  necessary.  This 
action  is  intended  to  provide  adequate 
controlled  airspace  extending  upward 
from  700  feet  or  more  above  the  surface 
for  Instnunent  Flight  Rules  (IFR) 
operations  to  Mineral  Wells  Airport, 
Mineral  Wells,  TX. 

Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9G,  dated  September  1, 
1999,  and  effective  September  16, 1999, 
which  is  incorporated  by  reference  in  14 
CFR  §  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportunities  provided  to  the  pubfic  to 
comment  on  substantially  identical 
actions  have  resulted  in  negUgible 
adverse  conunents  or  obfections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Fednvl 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  docxunent 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 
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Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Ck>mmunications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  imder  the  caption 
ADDRESSES.  All  commimications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
FacUial  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-ASW-20."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  siibstantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various  level 
of  government.  Therefore,  in  accordance 
witii  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Further,  the  FAA  has  determined  that 
this  regulation  is  nonccmtroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore,  I 


certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procediues  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 

PAFTT  71— DESIGNATION  OF  CLASS  A. 
CLASS  B.  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS:  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854;  24  FR  9565,  3  CFR.  1959- 
1963  Ck)inp.,  p.  389. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9G, 
Airspace  Designations  and  Reporting 
Points,  dated  September  1. 1999  and 
effective  September  16, 1999,  is 
amended  as  follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASWTXES    Mineral Welb,TX(ReTiMd] 

Mineral  Wells  Airport,  TX 

(Lat  32''46'56"N.,  long.  98"'03'40"W,) 
Mineral  Wells  NDB 

(Ut.  32"47'07"N.,  long.  98''03'26"  W.) 
MiUsap  VORTAC 

(Lat.  32'"43'57"N.,  long.  98''00'00"W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surfece  within  a  6.5-nule 
radius  of  Mineral  Wells  Airport  and  Mrithin 
2.5  miles  each  side  of  the  145"  bearing  from 
the  Mineral  Wells  NDB  extending  from  the 
6.5-mile  radius  to  7.5  miles  .southeast  for  the 
aiqx>rt  and  within  2.5  miles  each  side  of  the 
138°  radial  of  the  MiUsap  VORTAC 
extending  from  the  6.5-mile  radius  to  11.7 
miles  southeast  of  the  airport 


Issued  in  Forth  Worth,  TX,  on  September 
14, 1999. 

Robert  N.  Stevens, 
Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

[FR  Doc.  99-25859  Filed  10-4-99;  8:45  am] 
BILUNQ  CODE  4fl10-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  part  71 

[Airspace  Doelwt  No.  99nASW-23] 

Revision  of  Class  E  Airspace;  Alice,  TX 

AQENCY:  Aviation  Administration 

(FAA),  DOT. 

ACTION:  Direct  final  rule;  request  for 

comments. 

SUMMARY:  This  amendment  revises  the 
Class  E  airspace  at  Alice,  TX.  The 
development  of  a  Nondirectional  Radio 
Beacon  (NDB)  Standard  histnunent 
Approach  Procedure  (SIAP),  at  Kleberg 
County  Airport,  Kingsville,  TX,  has 
made  this  rule  necessary.  This  action  is 
intended  to  provide  adequate  controlled 
airspace  extending  upward  fit)m  700 
feet  or  more  above  the  surface  for 
Instrument  FUght  Rules  (IFR)  operations 
to  Kleberg  County  Airport,  Kingsville, 
TX. 

DATES:  Efiective  0901  UTC,  December 
30, 1999.  Comments  must  be  received 
on  or  before  November  19, 1999. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region,  Docket  No.  99-ASW-23,  Fort 
Worth,  TX  76193-0520. 

Hie  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Coimsel, 
Southwest  Region,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard,  Room  663,  Fort  Worth,  TX, 
between  9:00  AM  and  3:00  PM,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Room  414,  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT:     - 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  ^vision.  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone  817- 
232-5593. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  part  71  revises 
the  Class  E  airspace  at  Alice,  TX.  The 
development  of  a  NDB  SIAP,  at  Kleberg 
County  Airport,  Kingsville,  TX,  has 
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made  this  rule  necessary.  This  action  is 
intended  to  provide  adequate  controlled 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  for 
Instrument  Flight  Rules  (IFR)  operations 
to  Kleberg  County  Airport,  Kingsville. 
TX. 

Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9G,  dated  September  1, 
1999,  and  effective  September  16, 1999, 
which  is  incorporated  by  reference  in  14 
CFR  §  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  dociunent 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  ptersons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  tripUcate  to 
the  address  specified  imder  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpfiil  in  evaluating  the 
e£fectiveness  of  this  action  and 


determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-ASW-23."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
impUcations  to  warrant  the  preparation 
of  a  FederaUsm  Assessment. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
imlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  Since  this  rule  involves 
routine  matters  that  will  only  afiect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Subjects  in  14  CFR  part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pursiiant  to  the 
authority  delegated  to  me,  the  Federal 


Aviation  Administration  amends  14 
CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854;  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.96,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1, 1999,  and  effective 
September  16, 1999,  is  amended  as 
follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASWTXE5    Alke,  TX  (Revised] 

Alice  International  Airport,  TX 

(I^t.  27»44'27"N.,  long.  98»01'38"W.) 
Orange  Grove  NALF,  TX 

(Ut.  27«54'04"N..  long.  98''03'06''W.) 
Navy  Orange  Grove  TACAN 

(Lat.  27'>53'43"N.,  long.  98'02'33"W.) 
Kingsville,  Kleberg  County  Airport,  TX 

(Ut.  2r'33'03"N.,  long.  98''01'51"W.) 
Agua  Dulce,  Old  Hoppe  Place  Airp>ort,  TX 

(Lat.  27'48'01"N.,  long.  9r  51'04"W.) 
Kleberg  County  NDB 

(Lat.  27»36'21"N.,  long.  98*05'23''W.) 

That  airspace  extending  upward  &x>ni  700 
feet  above  the  surfece  within  a  7.5-mile 
radius  of  Alice  International  Airport  and 
within  2  miles  each  side  of  the  135°  bearing 
from  the  airport  extending  from  the  7.5-mile 
radius  to  9.8  miles  southeast  of  the  airport 
and  within  a  7.2-mile  radius  of  Orange  Grove 
NALF  and  within  1.6  miles  each  side  of  the 
129°  radial  of  the  Navy  Orange  Grove 
TACAN  extending  from  the  7.2-mile  radius 
to  11.7  miles  southeast  of  the  airport  and 
within  1.5  miles  each  side  of  the  320°  radial 
of  the  Navy  Orange  Grove  TACAN  extending 
from  the  7.2-mile  radius  to  9.7  miles 
northwest  of  the  airport  and  within  a  6.5- 
mile  radius  of  Kleberg  County  Airport  and 
within  4  miles  east  and  8  miles  west  of  the 
306°  bearing  extending  from  the  Kleberg 
County  NDB  to  14.4  miles  northwest  of  the 
airport  and  within  a  6.3-mile  radius  of  Old 
Hoppe  Place  Airport  excluding  that  airspace 
within  the  Corpus  Christi,  TX.  Class  E 
airspace  area. 

Issued  in  Forth  Worth,  TX,  on  September 
14. 1999. 

Robot  N.  Stevens. 
Acting  Manager,  At  Traffic  Division. 
Southwest  Region. 

[FR  Doc.  9»-2S858  Filed  10-^1-99:  8:45  am) 
■UJNQ  CODE  4tie-1»-H 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Alrapaoe  Oeeint  Na  9»-A8W-21] 

Ravlaion  of  Ciasa  E  Airspace; 
Falfunrlas.  TX 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTXM:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  revises  the 
Class  E  airspace  at  Falfurrias,  TX.  The 
development  of  a  Nondirectional  Radio 
Beacon  (NDB)  Standard  Instrument 
Approach  Procedure  (SIAF),  at  Brooks 
Coimty  Airport.  Falfurrias,  TX,  has 
made  this  rule  necessary.  This  action  is 
intended  to  provide  adequate  controlled 
airspace  extending  upward  from  700 
fiset  or  more  above  the  surface  for 
Instrument  Flight  Rides  (IFR)  operations 
to  Brooks  Ck>unty  Airport,  Falfurrias. 
TX, 

DATES:  EfiiBctive  0901  UTC.  December 
30. 1999.  Comments  must  be  received 
on  or  before  November  19. 1999. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region.  Docket  No.  99-ASW-21.  Fort 
Worth.  TX  76193-0520.  The  official 
docket  may  be  examined  in  the  Office 
of  the  Regional  Counsel,  Southwest 
Region,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard,  Room  663,  Fort  Worth,  TX. 
between  9:00  AM  and  3:00  PM.  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administraticm.  Southwest  Region. 
Room  414,  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone  817- 
222-5593. 

SUFPUSMB«TARY  MFORMATKM:  This 
amendment  to  14  CFR  part  71  revises 
the  Class  E  airspace  at  Falfurrias,  TX. 
The  development  of  a  NDB  SIAF,  at 
Brooks  Coimty  Airport,  Falfurrias,  TX. 
has  made  this  rule  necessary.  This 
action  is  intended  to  provide  adequate 
controlled  airspace  extending  upward 
from  700  feet  or  more  above  the  surface 
for  Instrument  Fli^t  Rules  (IFR) 
operations  to  Brooks  County  Airport, 
Falfurrias,  TX. 


Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9G.  dated  September  1, 
1999,  and  elective  September'16, 1999, 
which  is  incorporated  by  reference  in  14 
CFR  §  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  conmient  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  conunent  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
%vithdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comm«its  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effisctiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 


and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conmients 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-ASW-21."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  level 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034:  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  the  Federal 
Aviation  Admihoistration  amends  14 
CFR  part  71  as  follows: 
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PART  71-DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g],  40103, 40113, 
40120;  E.0. 10854;  24  FR  9565,  3  CFR,  195»- 
1963  Comp.,  p.  389. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9G, 
Airspace  Designations  and  Reporting 
Points,  dated  September  1, 1999,  and 
effective  September  16, 1999,  is 
amended  as  follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

•        •        •        •        • 

ASWTXES    Falfunias.TX[Reviaecl] 

Falfunias,  Brooks  County  Airport,  TX 

(UL  27«12'25"N.,  long.  98»07'16"W.) 
Brooks  County  NDB 
[hat  2ri2'25'T»I.,  long.  98»07'18"W.) 
That  airspace  extending  upward  bom  700 
feet  above  the  surfece  widiin  a  6.7-mile 
radius  of  Brooks  County  Airport  and  within 
2.5  miles  each  side  of  the  177°  bearing  from 
the  Brooks  County  NDB  extending  frmn  the 
6.7-mile  radius  to  7  miles  south  of  the 
airport. 

Issued  in  Fort  Worth,  TX,  on  September  14, 
1999. 

Robert  N.  Stevens, 
Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

(FR  Doc.  99-25857  Filed  10-4-99;  8:45  am] 
BHJJNQ  COOE  4t10-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-ASW-22] 

Revision  of  Class  E  Airspace;  Corpus 
Christi,  TX 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Direct  final  rule;  request  for 
comments. 

SUMMARY;  This  amendment  revises  the 
Class  E  airspace  at  Corpus  Christi,  TX. 
The  development  of  a  Nondirectional 
Radio  Beacon  (NDB)  Standard 
Instrument  Approach  Procedure  (SlAP), 
at  Corpus  Christi  International  Airport, 
Corpus  Christi,  TX,  has  made  this  rule 
necessary.  This  action  is  intended  to 


provide  adequate  controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  siirface  for  Instrument  Flight 
Rules  (IFR)  operations  to  Corpus  Christi 
International  Airport,  Corpus  Christi, 
TX. 

DATES:  Effective  0901  UTC,  December 
30, 1999.  Comments  must  be  received 
on  or  before  November  19, 1999. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region,  Docket  No.  99-ASW-22,  Fort 
Worth,  TX  76193-0520.  The  official 
docket  may  be  examined  in  the  Office 
of  the  Regional  Coimsel,  Southwest 
Region,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard,  Room  663,  Fort  Worth,  TX, 
between  9:00  AM  and  3:00  PM,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Room  414.  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  part  71  revises 
the  Class  E  airspace  at  Corpus  Christi, 
TX.  The  development  of  a  NDB  SIAP,  at 
Corpus  Christi  hitemational  Airport, 
Corpus  Christi,  TX,  has  made  this  rule 
necessary.  This  action  is  intended  to 
provide  adequate  controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  for  Instrument  Flight 
Rules  (IFR)  operations  to  Corpus  Cbristi 
International  Airport,  Corpus  Christi, 
TX. 

Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.96,  dated  September  1, 
1999,  and  effective  September  16, 1999, 
which  is  incorporated  by  reference  in  14 
CFR  §  71.1.  The  Class  E  airspace 
designation  listed  in  this  doctunent  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

•  The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 


an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  doomient 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  Ught  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-ASW-22."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
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on  the  distribution  of  power  and 
responsibilities  among  the  various  level 
of  government.  Therefore,  in  accordance 
widi  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  ourent.  Therefore,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procediues  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibihty  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  oTSubiacts  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 

PART  71-DESIQNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES.  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Audmrity:  49  U.S.C.  106(g).  40103, 40113. 
40120.  E.O.  10854;  24  FR  9565,  3  CFR,  1959- 
1063  Comp..  p.  389. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9G, 
Airspace  Designations  and  Reporting 
Points,  dated  September  1, 1999,  and 
effective  September  16, 1999,  is 
amended  as  follows: 

Paragraph  6005:  Class  E  airspace  areas 
extending  upward  from  700  feet  or  mote 
atxwe  the  surface  of  the  earth. 


ASWTXE5    Corpus  Chriati,TX(ReviMd] 

Corpus  Christi  International  Airport.  TX 


(Ut.  2r46'13"N.,  long.  97*30'04"W.) 
Corpus  Christi  NAS.  TX 

(Ut.  2r41'35"N.,  long.  97"'17'29"W.) 
Nueces  County  Airport,  TX 

(Lat.  2r46'43"N.,  long.  97''41'26"W.) 
Corpus  Christi  VORTAC,  TX 

(Lat.  26''54'14"N..  long.  9r'26'42"W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.5-mile 
radius  of  Corpus  Christi  International  Airport 
and  within  1.4  miles  each  side  of  the  200° 
radial  of  the  Corpus  Christi  VORTAX 
extending  from  the  7.5-mile  radius  to  8.5 
miles  north  of  the  airport  and  within  1.5 
miles  each  side  of  the  316°  bearing  from  the 
airport  extending  from  the  7.5-mile  radius  to 
10.1  miles  northwest  of  the  airport  and 
within  an  8.8-mile  radius  of  Corpus  Christi 
NAS  and  witliin  a  6.2-mile  radius  of  Nueces 
County  Airport. 

Issued  in  Port  Worth,  TX,  on  September  14, 
1999. 

Robert  N.  Stevens, 
Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 
[FR  Doc.  99-25856  Filed  10-4-99;  8:45  am] 

BHJJNO  COOC  4t10-13-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  210. 228, 229. 230. 239. 
240. 249  and  260 

[RetoaM  Noa.  33-7745;  34^1936; 
Intenielionai  Seriee  nslsBM  No.  1206;  File 
No.  S7-3-00] 

RtN  3235-nAH62 

International  Disdosura  Standards 

agency:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rule. 

summary:  The  Securities  and  Exchange 
Commission  is  adopting  revised 
disclosure  requirements  for  foreign 
private  issuers  to  conform  to  the 
international  disclosure  standards 
endorsed  by  the  International 
Organization  of  Securities  Commissions 
in  September  1998.  The  international 
disclosure  standards  will  replace  most 
of  the  non-financial  statement 
disclosure  requirements  of  Form  20-F, 
the  basic  disclosure  document  for 
foreign  private  issuers.  We  are  revising 
the  registration  statements  used  by 
foreign  private  issuers  imder  the 
Seciuities  Act  of  1933  to  reflect  the 
changes  in  Form  20-F.  We  also  are 
revising  the  definition  of  "foreign 
private  issuer"  to  give  clearer  guidance 
on  how  foreign  companies  should 
determine  whether  their  shareholders 
are  U.S.  residents. 

DATES:  Effective  Date:  September  30, 
2000. 


Compliance  Dates: 

Registrants  must  comply  with  the 
revisions  to  Form  20-F  for  annual  or 
transition  reports  on  that  form  that  are 
filed  with  respect  to  fiscal  years  ending 
on  or  after  September  30,  2000. 

Registrants  eligible  to  incorporate 
information  fixim  a  Form  20-F  annual 
report  must  comply  with  the  revisions 
to  Forms  F-2  and  F-3  and  to  Form  F- 
4  for  registration  statements  and  post- 
effective  amendments  on  those  forms 
filed  for  the  first  time  after  the  registrant 
is  required  to  file  its  first  annual  report 
on  amended  Form  20-F. 

A  registrant  volimtarily  may  comply 
with  any  of  the  revised  forms  any  time 
after  September  30,  2000,  but  prior  to 
the  compUance  date  for  that  form. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Folsom  Kinsey,  Senior 
International  Coimsel,  or  Rani  Doyle, 
Special  Counsel,  in  the  Office  of 
International  Corporate  Finance, 
Division  of  Corporation  Finance  at  (202) 
942-2990. 

SUPPLEMENTARY  INFORMATION:  We  are 
adopting  amendments  to  Form  20-F' 
under  the  Securities  Exchange  Act  of 
1934.2  As  part  of  those  amendments,  we 
are  deleting  Rule  3-19  imder  Regulation 
S-X.3  We  are  adopting  amendments  to 
Rule  3-20  imder  Regulation  S-X,^  Items 
402, 404,  512,  and  601  of  Regulation  S- 
K.S  Rules  175, 434  and  463  of 
Regulation  C,«  Forms  F-1,  F-2,  F-3,  F- 
4,  F-6  and  S-11  ^  imder  the  Sectirities 
Act  of  1933,*  Exchange  Act  Rules  3b-6, 
13a-10  and  15d-10,9  and  Rule  0-11 
tmder  the  Trust  Indenture  Act  of  1939 '° 
to  conform  references  to  the  items  in 
Form  20-F  that  are  being  revised  in 
connection  with  the  amendments  to 
Form  20-F.  We  are  adopting 
amendments  to  Rules  3-01,  3-02  and  3- 
12  under  Regulation  S-X  '■  and  to  Item 
310  of  Regulation  S-B  '^  to  eliminate 
references  to  Rule  3-19.  We  also  are 
revising  the  definition  of  foreign  private 


'  17  CFR  249.220f  ("Fonn  20-F'). 

2 15  U.S.C.  §  78a  et  seq.  (the  "Exchange  Act"). 

'17  CFR  210.3-19. 

« 17  CFR  210.3-20. 

» 17  CFR  229.402. 17  CFR  229.404. 17  CFR 
229.S12  and  17  CFR  229.601. 

•  17  CFR  230.175, 17  CFR  230.434  and  17  CFR 
230.463. 

'See  17  CFR  239.31. 17  CFR  239.32. 17  CFR 
239.33. 17  CFR  239.34, 17  CFR  239.36  and  17  CFR 
239.18. 

■  IS  U.S.C  77a  et  seq.  (the  "Securities  Act"). 

•17  CFR  240.3l>-6. 17  CFR  24d.l3a-10  and  17 
CFR  240.15d-10. 

>»17  CFR  260.0-11. 

"  17  CFR  210.3-01. 17  CFR  210.3-02.  and  17  CFR 
210.3-12. 

» 17  CFR  228.310. 


Federal  Register /Vol.  64,  No.  192 /Tuesday.  October  5,  1999 /Rules  and  Regulations 


53901 


issuer  in  Securities  Act  Rule  405  '^  and 
Exchange  Act  Rule  3b-4.'* 

I.  Executive  Summary 

Many  of  our  initiatives  for  foreign 
issuers  have  had  the  goal  of  reducing 
barriers  to  cross-border  offerings  and 
listings  in  the  United  States,  while 
preserving  or  enhancing  existing 
investor  protections.  In  addition  to  our 
own  initiatives,  we,  as  a  member  of  the 
International  Organization  of  Securities 
Commissions,  referred  to  as  IOSCO, 
have  participated  in  international 
initiatives  intended  to  facilitate  the 
cross-border  flow  of  securities  and 
capital  by  promoting  the  use  of  a  single 
disclosure  document  that  would  be 
accepted  in  multiple  jurisdictions.  In 
1998,  IOSCO  endorsed  a  core  set  of 
disclosure  standards  for  the  non- 
financial  statement  portions  of  a 
disclosure  docimient,  and  encouraged 
its  members  to  take  whatever  steps 
would  be  necessary  in  their  own 
jurisdictions  to  accept  disclosure 
documents  prepared  in  accordance  with 
those  standards.*' 

We  believe  lOSCO's  disclosiue' 
standards  represent  a  strong 
international  consensus  on  fundamental 
disclosiue  topics,  and  that  they  can  be 
used  to  produce  oSiaring  and  listing 
documents  that  will  contain  the  same 
high  level  of  information  we 
traditionally  have  required.  Today  we 
are  revising  our  existing  foreign  issuer 
integrated  disclosure  system  to 
incorporate  fully  the  international 
disclosure  standards.  We  are  adopting 
the  revisions  to  oiu-  foreign  integrated 
disclosiue  system  essentially  as 
proposed,*^  with  a  few  changes 
prompted  by  the  suggestions  of 
commenters.  The  international 
disclosure  standards  replace  most,  but 
not  all,  of  the  previous  requirements  of 
Form  20-F.  the  combined  registration 
and  annual  report  form  for  foreign 
private  issuers  under  the  Exchange  Act. 

We  also  are  revising  the  definition  of 
"foreign  private  issuer"  found  in  the 
rules  imder  the  Seciuities  Act  and  the 
Exchange  Act.  to  base  the  definition 
more  closely  on  the  percentage  of 
securities  beneficially  owned  by  U.S. 
residents.*'  In  response  to  concerns 
raised  by  commenters,  we  have 
modified  the  proposed  definition  to  give 
issuers  clearer  guidance  on  how  to 


calculate  the  amount  of  their  voting 
securities  held  by  U.S.  residents. 

11.  Background  of  Proposals  and 
Commenters*  Concerns 

A.  Backg^und 

As  noted  in  the  Proposing  Release,  we 
historically  have  sou^t  to  balance  the 
information  needs  of  investors  with  the 
public  interest  served  by  opportunities 
to  invest  in  a  variety  of  securities, 
including  foreign  securities.*" 
Technological  advances  have  made  it 
easier  than  ever  for  investors  to  leam 
about  and  invest  in  foreign  companies. 
Because  of  the  increasing  flow  of  capital 
across  borders,  we  and  other  securities 
regulators  around  the  world  have  an 
interest  in  ensuring  that  a  high  level  of 
information  is  available  to  investors  in 
all  markets.  For  this  reason,  we  have 
been  actively  involved  in  lOSCO's 
efforts  to  develop  a  set  of  high  quality 
international  disclosure  standards  that 
could  be  used  in  cross-border  offerings 
and  listings.  We  support  international 
initiatives  that  raise  the  level  and 
quality  of  information  available  to 
investors,  facilitate  the  cross-border 
flow  of  capital  and  reduce  the  regulatory 
burdens  on  foreign  issuers,  if  those 
initiatives  do  so  in  a  manner  that  is 
consistent  with  our  mandate  to  protect 
investors.  We  believe  the  international 
disclosure  standards  endorsed  by 
IOSCO  achieve  those  goals  and  that  the 
best  way  to  promote  use  of  the 
standards  is  to  incorporate  them  fully 
into  our  existing  foreign  issuer 
integrated  disclosure  system.  *b 

B.  Comments  Regarding  International 
Disclosure  Standards 

We  received  fifteen  comment  letters 
on  the  Proposing  Release.*"  All  of  the 
comment  letters  expressed  support  for 
increasing  international  harmonization 
of  disclosure  standards  and  many 


"  17  (3Tl  230.405. 

>«17CFR240.3b-». 

IS  You  can  find  the  full  text  of  the  standards 
endorsed  by  IOSCO  on  the  IOSCO  Internet  Web  site 
<http;//www.io»co.org>. 

'■Securities  Act  Release  No.  7637  (Feb.  2. 1999) 
(64  FR  2661]  (the  "Proposing  Release"). 

"  See  Securities  Act  Rule  405, 17  CFR  230.405. 
and  Exchange  Act  Rule  3b-4. 17  CFR  240.3b-(. 


"Securities  Act  Release  No.  6360  (Nov.  20. 1981) 
(46  FR  58511). 

'*As  noted  in  the  Proposing  Release,  we  have 
preserved  the  original  wording  of  the  international 
disclosure  standards  to  the  maximuni  extent 
possible.  We  think  this  approach  will  promote 
consistent  use  of  the  standards  and  will  help 
foreign  issuers  recognize  them  as  a  national  version 
of  the  IOSCO  standards  accepted  in  other 
jurisdictions.  Upon  adoption,  the  international 
disclosure  standards  become  part  of  the  U.S.  federal 
securities  laws,  as  we  noted  in  the  Proposing 
Release.  The  standards  have  not  been  adopted  on 
a  mutual  recognition  basis  with  any  other 
jurisdiction,  and  there  will  be  no  change  in  our 
current  procedures  and  practices  for  reviewing  and 
commenting  on  filed  documents. 

^You  may  read  and  copy  the  comment  letters 
and  the  staffs  summary  of  these  letters  in  our 
Public  Reference  Room  at  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Ask  for  File  No.  S7-3-99. 
You  may  view  the  comment  letters  that  were 
submitted  by  electronic  mail  at  the  Commission's 
web  site:  www.sec.gov. 


expressed  support  for  the  proposed 
amendments.  The  letters  from  " 
organizations  representing  users  of 
issuer  information,  such  as  analysts  and 
institutional  investors,  were  particularly 
supportive.  These  commenters  viewed 
the  proposal  as  a  means  for  promoting 
harmonization  and  improving 
comparability,  without  compromising 
the  level  of  information  provided  by 
foreign  registrants.  Several  commenters 
who  expressed  support  for  international 
harmonization  of  disclosure  standards 
placed  even  greater  importance  on 
achieving  harmonization  in  the  area  of 
international  accounting  standards.  As 
we  noted  in  the  Proposing  Release,  the 
development  of  international 
accoimting  standards  currenUy  is  the 
subject  of  a  separate  project  by  IOSCO.** 
Some  of  the  commenters  had  helpful 
suggestions  for  incorporating  the 
international  disclosure  standards  into 
our  foreign  integrated  disclosure  system 
and  for  clarifying  the  instructions  to 
Form  20-F,  and  we  have  adopted  many 
of  these  suggestions  in  the  final 
amendments. 

A  few  commenters  urged  us  to 
evaluate  the  extent  to  which  other 
jurisdictions  accept  the  international 
disclosure  standards  before  we  take 
steps  to  revise  our  rules.  They  suggested 
that  the  international  disclosure 
standards  be  available  as  an  optional, 
alternative  disclosure  system,  rather 
than  being  mandatory  for  all  foreign 
registrants.**  These  and  other 
commenters  tended  to  view  the 
proposed  amendments  to  Form  20-F  as 
significantly  increasing  the  disclosure 
biirden  for  foreign  registrants,  and  they 
predicted  that  imposing  these 
requirements  would  deter  foreign 
issuers  from  offering  securities  or  listing 
in  the  United  States.  One  commenter 
suggested  that  the  revisions  would 
penalize  foreign  registrants  who  had 
entered  the  U.S.  market  under  the  prior 
rules,  and  proposed  that  the  over  1.100 
reporting  foreign  issuers  be 
"grandfathered"  and  allowed  to 
continue  using  the  disclosure  standards 
in  effect  before  these  amendments. 

As  noted  in  the  Proposing  Release,  we 
do  not  view  the  amendments  to  the 
foreign  integrated  disclosure  system  as 
resulting  in  a  significant  increase  in  the 
information  foreign  issuers  must 


"  See  Proposing  Release  at  n.  24. 

''One  commenter  held  the  opposite  view.  See  the 
comment  letter,  dated  )une  5. 1999,  submitted  by 
the  Federation  of  European  Stock  Exchanges,  which 
stated  that  "|t]he  Federation  strongly  supports  the 
rejection  of  the  alternative  of  creating  a  two-tiered 
system  of  disclosure  requirements.  The  confusion 
created  by  an  alternative  approach  would  endanger 
the  very  essence  of  the  proposals  by  IOSCO." 
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disclose.23  In  the  few  cases  where  the 
international  disclosure  standards  ask 
for  information  not  previously  required 
by  Form  20-F,  we  understand  that  the 
information  is  required  under  the 
domestic  disclosure  requirements  in 
many  other  jurisdictions.*''  Much  of  the 
information  that  is  new  to  Form  20-F's 
disclosure  requirements,  therefore,  is 
likely  to  be  disclosed  routinely  by 
companies  in  countries  outside  the 
United  States.  In  some  cases,  companies 
already  may  provide  information 
required  imder  the  amendments  to  Form 
20-F  because  of  our  general  requirement 
to  provide  additional  material 
information.*' 

In  some  cases,  changes  in  the  wording 
of  requirements  may  create  the 
impression  that  different  or  additional 
disclosure  is  required.  We  imderstand 
that  changes  in  wording  may  create 
uncertainty  among  practitioners  who  are 
familiar  with  the  prior  phrasing  and  are 
ujisure  how  to  interpret  different 
expressions  of  what  is  intended  to  be 
essentially  the  same  requirement.  One 
conunenter  urged  us  to  identify 
disclosuxe  requirements  that  use 
different  wording  but  that  are  not 
intended  to  impose  different  substantive 
disclosure  requirements.  Although  it  is 
not  possible  to  identify  every  example, 
we  have  tried  to  bear  that  concern  in 
mind  in  our  more  detailed  explanation 
of  the  amendments  we  are  adopting 
today. 

With  respect  to  the  suggestion  that  we 
delay  adopting  the  international 
disclosure  standards  until  we  see  how 
widely  they  are  accepted,  or  that  we 
implement  them  on  a  voluntary  basis, 
we  do  not  believe  that  those  approaches 
would  achieve  our  goal  of  promoting 
regulatory  harmonization  at  a  high  level 
of  disclosure.'"  We  understand  tbat 


33  Several  commentera  supported  thU  view, 
noting  in  one  case  that  "while  the  format  of  the 
IOSCO  disclosure  standards  differs  somewhat  from 
the  current  format  of  Form  2&-F,  the  overall  of 
disclosure  required  is  not  significantly  different." 
See  Rogers  &  Wells  client  memorandum,  dated 
February  1999.  submitted  as  a  comment  letter, 
another  commenter  expressed  the  view  that  "New 
Form  20-F  is  generally  comparable  in  quality  to  the 
disclosure  requirements  currently  applicable  to 
foreign  private  issuers."  See  Cleary,  Gottlieb,  Steen 
k  Hamilton  connment  letter,  dated  May  18, 1999. 

><In  its  comment  letter  dated  June  15. 1999,  the 
Federation  of  European  Stock  Exchanges  expressed 
its  members'  support  for  the  proposal  and  for  efforts 
to  create  an  "international  passport"  that  would 
reduce  the  burden  of  different  regulatory 
requirements  while  preserving  investor  protection 
and  promoting  transparency.  In  explaining  its 
support,  the  Federation  noted  that  some  of  the 
requirements  in  amended  Form  20-F  are  equivalent 
to  current  and  planned  disclosure  requirements  for 
most  European  countries. 

"  17  CFR  230.408  and  17  CFR  240.12b-20. 

"The  Federation  of  European  Stock  Exchanges 
specifically  noted  that  maintaining  alternative 


some  of  the  more  developed  capital 
markets  represented  in  IOSCO  either 
have  agreed  to  accept,  or  are  plaiming 
to  accept,  disclosure  documents 
prepared  using  the  international 
disclosure  standards  in  cross-border 
offerings  and  listings.  For  example,  the 
London  Stock  Exchange  has  advised  us 
that  it  currently  would  accept  disclosure 
docimients  based  on  the  international 
disclosiuv  standards,  and,  as  part  of  its 
annual  revision  of  its  listing  rules,  it 
will  be  codifying  that  position  in  its 
rules.  Some  IOSCO  jurisdictions  have 
adopted  the  standards  for  domestic 
purposes;  we  imderstand  that  is  the  case 
in  Argentina,  Italy  and  Mexico.  We 
think  that  by  moving  quickly  to 
incorporate  the  international  disclosure 
standards  into  our  foreign  registration 
system,  we  demonstrate  our  strong 
support  for  high  quality  international 
standards  and  encourage  other 
jurisdictions  to  follow  suit.  As  one  of 
the  largest  capital  markets,  we  believe 
our  support  is  important  for  widespread 
acceptance  and  implementation  of  the 
standards. 

In  the  Proposing  Release  we 
explained  that  we  had  considered  but 
rejected  the  alternative  of  a  two-tiered 
registration  system  for  foreign  issuers. 
We  continue  to  believe  that  any  elective 
approach  would  add  unnecessary 
complexity  to  our  registration  system, 
when  our  preference  is  for  measures 
that  promote  regulatory  simplification. 
For  the  same  reason — and  because,  as 
explained  above,  we  do  not  view  the 
international  disclosure  standards  as 
imposing  a  signiRcant  additional 
disclosure  burden — we  do  not  plan  to 
"grandfather"  the  existing  foreign 
reporting  companies. 

We  believe  the  lengthy  effective  dates 
for  the  revised  rules  and  forms  will 
allow  time  to  confirm  that  there  is 
international  support  for  the  standards. 
The  delayed  effective  dates  also  provide 
a  transition  period  that  should  be 
particularly  helpful  for  registrants 
adapting  to  a  new  disclosure  form.  For 
example,  as  explained  later  in  this 
release,  issuers  filing  registration 
statements  on  Form  20-F  or  Form  F-1 
will  not  use  the  revised  forms  imtil 
September  30,  2000,  and  repeat  issuers 
filing  registration  statements  on  Forms 
F-2,  F-3  or  F-4  will  have  an  even 
longer  transition  period.  Annual  reports 
on  revised  Form  20-F  will  not  be  due 
imtil  March  31,  2001  at  the  earliest,  for 
those  companies  with  September  30 
fiscal  year  ends.  Companies  with 


December  31  fiscal  year  ends  will  not  be 
required  to  file  an  annual  report  on 
revised  Form  20-F  until  June  30,  2001, 
almost  two  years  from  the  date  of  this 
release. 

C.  Comments  Regarding  Elimination  of 
Rule  3-19 

As  we  explained  in  the  Proposing 
Release,  we  are  eliminating  Rule  3-19  of 
Regulation  S-X.  which  specifies  the 
content,  age  and  other  requirements  for 
foreign  issuer  financial  statements, 
because  the  requirements  of  the  rule  are 
addressed  in  new  Item  8  of  Form  20-F. 
The  only  substantive  change  relates  to 
the  permitted  age  of  financial 
statements.  Item  8  of  Form  20-F 
requires  that  audited  financial 
statements  be  no  older  than  15  months 
at  "the  time  of  the  offering  or  listing," 
which  means  the  effective  date  of  the 
registration  statement,  rather  than  the  18 
months  permitted  under  Rule  3-19.  In 
the  case  of  the  issuer's  initial  public 
offering,  the  audited  financial 
statements  also  must  be  as  of  a  date  not 
older  than  12  months  at  the  time  the 
offering  document  is  filed.  This  stricter 
rule  for  initial  public  offerings  does  not 
apply  to  foreign  issuers  offering 
seciuities  in  the  United  States  for  the 
first  time  if  they  already  are  public  in 
their  home  country.^'  Item  8  also 
provides  that  if  the  date  of  a  registration 
statement  is  more  than  nine  months 
after  the  end  of  the  issuer's  last  fiscal 
year,  the  registration  statement  must 
contain  interim  financial  statements, 
including  U.S.  GAAP  information, 
covering  at  least  the  first  six  months  of 
the  issuer's  fiscal  year.  This  information 
may  be  imaudited. 

Some  commenters  pointed  out  that 
business  history,  market  factors  and 
industry  practices  often  cause  foreign 
issuers  to  prepare  financial  statements 
that  are  more  ciurent  than  required. 
These  commenters  did  not  beUeve  the 
proposal  to  shorten  the  age  of  financial 
statements  requirement  would  have 
significant  practical  effect  on  many 
issuers.  One  commenter  approved  of 
reqiiiring  more  current  financial 
information  and  luged  us  to  consider 
accelerating  further  the  filing  deadlines 


disclosure  standards  would  be  inconsistent  with  the 
concept  of  regulatory  simplification  and  the  goals 
of  the  amendments.  See  Federation  of  European 
Stock  Exchanges  letter  dated  June  15, 1999. 


"  Since  many  foreign  issuers  already  are  public 
companies  whed  they  file  their  first  registration 
statement  in  the  United  States,  we  believe  the  12- 
month  rule  vyill  apply  only  in  very  limited 
circumstances.  Even  in  those  circumstances,  we 
will  consider  waiving  the  requirement  if  the  issuer 
represents  adequately  to  the  staff  that  no 
jurisdiction  outside  the  United  States  imposes  the 
12-month  requirement  on  the  registrant's  offering 
and  that  complying  with  the  requirement  is 
impracticable  or  presents  undue  hardship.  If  we 
waive  the  12-month  requirement,  issuers  would  be 
instructed  to  comply  with  the  iS-month  age  of 
financial  statement  requirement  of  Item  S.A. 


Federal  Register /Vol.  64,  No.  192 /Tuesday,  October  5,  1999 /Rules  and  Regulations  53903 


for  annual  reports  of  foreign  registrants. 
On  the  other  hand,  several  commenters 
expressed  the  view  that  the  proposed 
change  would  unduly  burden  foreign 
issuers.  These  commenters  pointed  out 
that  foreign  issuers  often  need 
additional  time  to  prepare  a 
reconeiliation  to  U.S.  GAAP  after  they 
have  finished  preparing  their  primary 
financial  statements. 

We  believe  that  the  15-month  audited 
financial  statement  requirement  is  in 
line  with  the  requirements  in  other 
countries  and  is  not  an  uindue  burden 
on  a  company  seeking  to  offer  securities 
in  the  United  States.  In  most  cases, 
companies  have  the  ability  to  control 
the  timing  of  their  offerings  so  as  to 
reduce  the  impact  of  this  shorter  age 
requirement.  We  believe  the  15-month 
period  is  sufficient  time  to  prepare  a 
reconciliation  to  U.S.  GAAP  along  with 
the  financial  statements.  We  also 
hesitate  to  factor  in  extra  time  for  a 
company  to  prepare  a  reconciliation  to 
U.S.  GAAP,  because  this  requirement 
affects  companies  in  different  ways. 
Whether  or  not  there  are  any  reconciling 
items  to  be  reported — and  the  number 
and  extent  of  those  items — depends, 
among  other  things,  on  a  company's 
business  activities  during  the  period 
covered  by  the  financial  statements,  on 
how  similar  the  accounting  standards 
used  in  preparing  the  primary  financial 
statements  are  to  U.S.  GAAP,  and  on  the 
way  in  which  the  company  has  chosen 
to  apply  those  accounting  standards  in 
preparing  its  primary  financial 
statements.  For  some  companies,  the 
burden  is  not  significant. 

Some  commenters  argued  that  the 
"blackout"  period  resulting  from  the 
new  age  of  financial  statements 
requirements  and  the  ciurent  six-month 
due  date  for  annual  reports  on  Form  20- 
F  would  pose  a  particular  hardship  for 
issuers  who  are  in  the  market  more  or 
less  continuously,  as  in  the  case  of 
rights  offerings,  dividend  or  interest 
reinvestment  plans,  and  offerings  of 
securities  upon  conversion  or  exercise 
of  outstanding  seauities.  We  already 
have  distinguished  these  types  of 
offerings  in  certain  respects,  such  as  by 
permitting  the  financial  statements  in 
prospectuses  for  these  types  of  offerings 
to  be  reconciled  to  U.S.  GAAP  in 
accordance  with  Item  17,  rather  than 
Item  18,  of  Form  20-F.  Because  the 
blackout  {>eriod  may  be  particularly 
disruptive  for  these  types  of  offerings, 
we  have  amended  the  instructions  to 
Item  8.A.5  to  replace  the  15-month 
requirement  for  these  types  of  offerings 
with  an  18-month  requirement  and  to 
replace  the  nine-month  interim 
financial  statements  requirement  v^rith  a 
12-month  requirement,  which  mirror 


the  previous  requirements  for  those 
types  of  offerings.  We  expect  to 
reconsider  this  accommodation  in  the 
future,  however,  and  may  propose 
reducing  the  permitted  age  of  financial 
statements  for  these  types  of  offerings 
based  on  a  review  of  its  operation  in 
practice  or  a  possible  change  in  the  due 
date  for  aimual  reports.^^ 

D.  Specific  Changes  to  Registration  and 
Report  Forms 

Form  20-F  is  used  as  an  initial 
registration  statement  under  the 
Exchange  Act  and  as  an  annual  report 
form  for  foreign  private  issuers  required 
to  file  annual  reports  pursuant  to 
Section  13  or  15(d)  of  the  Exchange  Act. 
The  amendments  to  Form  20-F  adopted 
today  replace  prior  Items  1 — 14  of  Form 
20-F,  excluding  Item  9A,  with  ten  new 
iteins  that  track  the  wording  of  the 
IOSCO  disclosure  standards.  The  item 
previously  designated  as  Item  9A, 
Quantitative  and  Qualitative  Disclosiu«s 
about  Market  Risk,  of  Form  20-F  is 
retained  and  renumbered  as  Item  11. 
The  items  previously  designated  as  Item 
15,  Defaults  Upon  Senior  Securities,  and 
Item  16,  Changes  in  Securities  and 
Changes  in  Security  for  Registered 
Securities,  of  Form  20-F  also  are 
retained  and  renumbered  as  Items  12 
and  13,  and  the  wording  has  been 
revised  to  reflect  "plain  English" 
drafting  principles.  These  two  items 
continue  to  apply  only  when  Form 
20-F  is  used  as  an  aimual  report  form. 

Items  17  and  18  of  Form  20-F  are 
retained  in  substance  and  are  not 
renumbered;  these  items  explain  the 
financial  statement  requirements  for 
registration  statements  and  reports  and 
the  different  types  of  reconciliation  to 
U.S.  GAAP  that  must  be  provided  by 
issuers  who  prepare  financial 
statements  using  accounting  principles 
other  than  U.S.  GAAP.  As  noted  in  the 
Proposing  Release,  the  text  of  old  Item 
18  was  largely  the  same  as  the  text  of 
old  Item  17;  our  revisions  to  Item  18 
eliminate  the  redundant  text  and 
highlight  the  differences,  but  are  not 
intended  to  change  any  substantive 
requirements  of  that  Item. 

The  amendments  adopted  today  also 
bring  the  exhibit  requirements  for 
foreign  issuers  more  in  line  with  the 
exhibits  required  for  domestic  issuers 
filing  a  registration  statement  on  Form 
10  or  an  aimual  report  on  Form  10-K. 
The  "Appendix  A  to  Item  2(b)— Oil  and 


'■  See  Section  XI. A.2  of  Securities  Act  Reletse 
No.  7606A  (Nov.  13,  1998)  [63  FR  671741.  In  the 
Securities  Act  reform  release  we  proposed 
accelerating  the  due  date  for  Form  20-F  annual 
reports  to  five  months  after  the  close  of  the  issuer's 
fiscal  year  and  solicited  comment  on  whether  the 
due  date  should  be  accelerated  to  four  months. 


Gas"  is  amended  only  to  correct  item 
references;  no  substantive  changes  were 
made.  Corresponding  changes  were 
made  in  the  Securities  Act  registration 
statement  forms  that  refer  to  Form 
20-F. 

Several  commenters  made  helpful 
suggestions  for  clarifying  the 
instructions  to  the  ten  items  of  the 
international  disclosing  standards  or  for 
adapting  them  to  our  existing  integrated 
disclosiu-e  system.  The  ten  core  items 
are  described  below,  together  with  an 
explanation  of  some  of  the  changes  &t)m 
the  Proposing  Release.  As  noted,  most  of 
the  ten  items  have  been  adopted  as 
proposed. 

Item  1.  Identity  of  Directors,  Senior 
Management  and  Advisors 

Several  commenters  noted  that  the 
terms  "principal  bankers  and  legal 
advisors"  and  "legal  advisors  to  the 
issue"  may  be  confusing  or  raise 
liability  issues  in  the  United  States. 
While  these  terms  and  the  term 
"sponsor"  are  commonly  used  and  well 
understood  in  some  countries,  they  may 
not  be  used  in  other  jurisdictions.  We 
have  revised  the  instructions  to  this 
item  to  clarify  that  these  individuals  or 
entities  only  need  be  identified  if  the 
issuer  is  required  to  identify  them  in 
other  jurisdictions. 

Item  2.  Offer  Statistics  and  Expected 
Timetable 

One  commenter  noted  that  the 
timetable  for  a  typical  U.S.  offering  by 
a  foreign  private  issuer  would  be  very 
dependent  on  market  conditions  and 
other  impredictable  factors.  We  would 
expect  that  in  cases  such  as  a  typical, 
U.S.-style,  firm-commitment 
underwritten  offering,  the  timetable 
disclosure  would  be  very  brief  and 
would  likely  focus  more  on  the  « 

sequence  of  events  than  on  precise 
dates.  In  other  cases,  such  as  offerings 
involving  a  complex  corporate 
restructuring,  we  expect  that  the 
timetable  would  provide  more  detail 
and  likely  would  include  anticipated 
dates  or  elapsed  periods  of  time  for 
major  events. 

Item  3.  Key  Information 

This  item  includes  requirements  for 
selected  financial  data,  exchange  rate 
information,  the  reasons  for  the  offer 
and  the  expected  use  of  proceeds,  and 
information  about  risk  factors.  With 
respect  to  the  Item  3.B  requirement  for 
a  statement  of  capitaUzation  and 
indebtedness,  we  have  amended  the 
proposed  instructions  to  clarify  that  this 
statement  is  not  required  in  annual 
reports,  in  line  with  current  disclosure 
practice,  and  also  to  provide  guidance 
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on  complying  with  the  requirement  in 
the  case  of  offerings  under  shelf 
registration  statements.  With  respect  to 
the  requirement  for  information  on  the 
reason  for  the  offiar  and  use  of  proceeds, 
found  in  Item  3.C,  we  view  this  item  as 
calling  for  the  same  type  of  information 
that  U.S.  companies  provide  in  response 
to  Item  504  of  Regulation  S-K.  With 
respect  to  Item  3.D,  risk  factors,  one 
commenter  suggested  that  attempting  to 
limit  risk  factor  disclosure  in  annual 
reports  to  "the  most  significant  risk 
factors"  was  confusing  and  unnecessary. 
We  agree  that,  in  view  of  oiu  recent 
"plain  English"  initiative  and  its 
emphasis  on  avoiding  boilerplate  risk 
factors,  any  listing  of  risk  factors — 
whether  in  a  registration  statement  or  an 
annual  report — should  focus  on  the 
most  significant  risk  factors  as  they 
apply  to  the  issuer  and  its  operations. 
An  explicit  instruction  would  be 
redundant  and  may  create  confusion. 
Accordingly,  we  have  deleted  this 
instruction. 

Item  4.  Information  on  the  Company 

This  item  includes  requirements  for  a 
description  of  the  issuer's  business  and 
properties.  To  the  extent  segment 
information  is  required,  this  item  states 
that  information  may  be  presented  on 
the  same  basis  as  that  used  to  determine 
the  company's  business  segments  imder 
the  body  of  accoimting  principles  used 
in  preparing  the  financial  statements. 
This  statement  is  intended  to  refer  to  the 
accounting  principles  used  in  preparing 
the  primary  financial  statements,  not 
those  used  in  preparing  any  required 
U.S.  GAAP  reconciliation.  One 
commenter  suggested  that  we  continue 
to  include  the  Form  20-F  instructions 
regarding  the  necessity  of  complying 
with  applicable  Industry  Guides  and,  for 
issuers  in  extractive  industries,  the  need 
to  name  any  independent  consultants 
who  have  prepared  or  reviewed 
estimates  of  reserves.  Following  this 
suggestion,  we  have  revised  the 
instructions  to  Item  4  to  reflect  our 
existing  instructions  in  this  area. 

Item  5.  Operating  and  Financial  Review 
and  Prospects 

This  item  corresponds  to  the  cxurent 
requirement  for  management's 
discussion  and  analysis  of  financial 
condition  and  results  of  operations.  We 
interpret  the  requirements  of  this  item 
as  being  essentially  the  same  as  those  of 
old  Item  9  of  Form  20-F.  We  have 
added  an  instruction  to  clarify  that,  as 
was  the  case  imder  old  Item  9,  this 
section  of  the  registration  statement  or 
report  should  discuss  any  aspect  of  the 
U.S.  GAAP  reconciliation  and  U.S. 
GAAP  differences  that  the  registrant 


believes  is  necessary  for  an 
understanding  of  the  financial 
statements  as  a  whole.  In  response  to 
comments  asking  us  to  clarify  when   . 
information  must  be  provided  with 
respect  to  inflation  rates  and  the  effects 
of  hyperinflation,  we  have  added  an 
instruction  to  provide  additional 
guidance. 

Item  6.  Directors,  Senior  Management 
and  Employees 

This  item  includes  requirements 
relating  to  compensation  and 
shareholdings  for  directors  and 
management.  The  definition  of  the  term 
"administrative,  supervisory  or 
management  bodies"  in  Form  20-F's 
Glossary  states  that  this  term 
corresponds  to  "executive  officers"  in 
the  United  States.  Two  commenters 
suggested  that  this  attempt  at 
clarification  could  create  confusion, 
because  in  some  countries  the  members 
of  these  bodies  may  not  perform  the 
same  functions  as  executive  officers  in 
U.S.  companies.  In  response  to  this 
concern,  we  have  deleted  the 
clarification  and  added  an  instruction 
stating  that  the  meaning  of  these  terms 
will  depend  on  the  functions  performed. 

Several  commenters  noted  mat  Item  6 
requires  disclosure  of  the  amoimt  of 
shares  held  by  individual  directors  and 
management,  without  the  alternative 
previously  available  imder  old  Item  5  of 
Form  20-F  of  providing  this  information 
on  an  aggregate  basis.  We  believe  that 
the  international  disclosure  standards 
reflect  a  consensus  that  the  individual 
share  ownership  of  management 
provides  important  information  for 
investors.  However,  we  have  added  an 
instruction  indicating  that  if  an 
individual  member  of  management 
beneficially  owns  less  than  1%  of  the 
outstanding  securities,  that  fact  may  be 
stated  instead  of  providing  the  specific 
niunber  of  shares  that  individual 
beneficially  owns,  as  long  as  the  specific 
number  of  shares  is  not  otherwise 
disclosed  or  required  to  be  disclosed  in 
a  non-U.  S.  jurisdiction.  This  mirrors  the 
approach  taken  in  Item  403  of 
Regulation  S-K  for  U.S.  issuers.  ~ 

Item  7.  Major  Shareholders  and  Related 
Party  Transactions 

This  item  requires  disclosure  of 
information  about  major  shareholders 
and  others  that  control  or  may  control 
the  company,  as  well  as  disclosure  of 
related  party  transactions.  At  the  request 
of  one  commenter,  we  have  added  an 
instruction  similar  to  Instruction  3  to 
Item  404(c}  of  Regulation  S-K,  to  clarify 
the  extent  to  which  banks  and  other 
lending  institutions  must  disclose  loans 
made  in  the  ordinary  course  of  business. 


Item  7  reduces  the  Form  20-F  threshold 
for  disclosiire  of  beneficial  ownership 
£rom  10%  to  5%,  and  the  commenters 
that  mentioned  this  change  generally 
expressed  support. 

Item  8.  Financial  Information 

This  item  contains  requirements 
relating  to  the  presentation  of  financial 
statements,  requirements  that 
previously  were  set  forth  in  Rule  3-19 
of  Regulation  S-X,  and  requirements 
relating  to  legal  proceedings.  The  only 
change  we  are  making  to  Regulation  S- 
X  is  die  elimination  of  Rule  3-19;  the 
remaining  items  of  Regulation  S-X 
continue  to  apply  to  registration 
statements  and  reports  filed  by  foreign 
private  issuers  to  the  same  extent  they 
did  before  these  amendments  to  Form 
20-F  were  adopted.  With  respect  to  the 
provisions  of  Item  8.A.5  that  relate  to 
financial  information  published  by  the 
issuer  that  is  more  current  than  the 
financial  statements  required  in  the 
filing,  some  commenters  expressed 
concern  that  these  provisions  expand  on 
the  requirements  of  Rule  3-1 9(f)  or 
change  the  reconciliation  requirement 
for  this  type  of  information.  This  was 
not  the  intention,  and  we  have  revised 
the  instructions  in  an  attempt  to 
eliminate  any  confusion  on  this  point.'" 
We  also  have  added  an  instruction 
clarifying  that  in  order  to  comply  with 
the  requirement  for  three  years  of 
audited  financial  statements,  the  issuer 
i;  not  required  to  provide  a  balance 
sheet  for  the  earliest  of  these  periods  if 
it  is  not  required  in  a  jiuisdiction 
outside  the  United  States. 

Two  commenters  asked  if  the 
statement  in  the  Item  8  instructions  and 
in  the  General  Instructions,  that 
financial  statements  must  be  audited  in 
accordance  with  U.S.  generally  accepted 
auditing  standards,  was  intended  to 
change  the  staff's  practice  of  accepting 
auditor's  reports  that  state  that  the  audit 
was  conducted  in  accordance  with  local 
auditing  standards  that  are 
"substantially  similar"  or  "similar  in  all 
material  respects"  to  U.S.  GAAS.  As  one 
commenter  noted,  that  practice  was 
adopted  to  accommodate  audit  report 
styles  in  different  jurisdictions  that 
differ  firom  the  audit  report  wording 
specified  by  U.S.  GAAS.  The  practice 
was  not  intended  to  relieve  the  auditor 
of  the  responsibility  to  perform  all 
auditing  procedures  necessary  imder 
U.S.  GAAS.  We  do  not  intend  to  change 
our  practice  of  accepting  wording 
variations  in  audit  reports  to  comply 
witb  local  reporting  formats.  In  all  other 


'"There  also  is  no  change  in  the  reconciliation 
requirement  for  interim  infonnation  presented  in 
•elecited  financial  data. 
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respects,  however,  in  order  to  avoid 
ambiguity,  the  report  must  say  that  the 
audit  was  performed  in  accordance  with 
U.S.  GAAS. 

Item  9.  The  ORier  and  Listing 

This  item  includes  requirements  for  a 
description  of  the  offering,  including  the 
plan  of  distribution,  trading  markets, 
selling  shareholders,  dilution  and 
expenses.  Item  9.A  requires  disclosure 
of  how  the  offering  price  was 
determined  if  there  is  no  established 
market  for  the  securities  being  offered. 
We  view  this  requirement  as  being 
equivalent  to  the  requirement  of  Item 
505  of  Regulation  S-K.  One  commenter 
pointed  out  that  the  requirement  in  Item 
9.B.1  for  the  imderwriters'  addresses 
could  create  logistical  problems  in  U.S.- 
style  offerings  where  the  syndicate 
members  are  not  decided  until  final 
pricing.  In  those  circumstances, 
however,  an  issuer  may  comply  with 
this  requirement  by  disclosing  only  the 
addresses  of  the  lead  underwriters, 
which  should  be  known  before  pricing. 
Generally  speaking,  for  a  U.S.-style,  firm 
commitment  underwritten  offering,  we 
would  expect  that  the  responses  to  Item 
9.B,  Plan  of  Distribution,  would  include 
much  of  the  same  information  provided 
in  response  to  Item  508  of  Regulation  S- 
K,  to  the  extent  that  information  is 
material  to  an  investor's  understanding 
of  the  offering. 

Item  10.  Additional  Information 

This  item  includes  requirements  for, 
among  other  things,  a  description  of  the 
issuer's  share  capital,  significant 
provisions  of  its  articles  of 
incorporation  and  bylaws,  its  material 
contracts,  and  applicable  taxes.  One 
commenter  suggested  that  certain 
reqiurements  of  Item  10,  specifically 
subsections  lO.A  (Share  Capital),  10.E 
(Taxation)  and  lO.F  (Dividends  and 
Paying  Agents),  be  limited  to 
registration  statements  and  annual 
reports  relating  only  to  equity  securities, 
since  that  information  is  inapplicable  to 
other  types  of  seciuities,  or  would 
otherwise  be  disclosed  in  the  issuer's 
financial  statements  or  in  response  to 
Item  lO.B,  Memorandum  and  Articles  of 
Association.  After  considering  this 
comment  and  the  prior  requirements  of 
Form  20-F,  we  agree  that  \he 
information  called  for  by  Item  lO.A  and 
lO.F  is  less  pertinent  to  non-equity 
securities  and  to  annual  reports,  and  we 
have  amended  the  item  to  limit  these 
requirements  to  registration  statements 
relating  to  equity  securities. 

E.  "Foreign  Private  Issuer"  Definition 

We  are  adopting  the  proposed 
amendments  to  Rule  405  under  the 


Securities  Act  and  Rule  3b-4  under  the 
Exchange  Act,  which  contain  the 
definition  of  "foreign  private  issuer," 
essentially  in  the  form  proposed,  with 
some  additional  clarification.  The 
amendments,  in  effect,  change  the  test 
of  whether  more  than  50  percent  of  an 
issuer's  outstanding  voting  securities  are 
held  by  residents  of  the  United  States 
from  a  record  ownership  test  to  one  that 
more  closely  reflects  the  beneficial 
ownership  of  the  issuer's  securities,  ^o 
As  noted  in  the  I'roposing  Release,  we 
believe  that  the  increased  prevalence  of 
offshore  nominees  and  custodial 
accoimts  has  made  record  ownership 
less  meaningful  for  purposes  of 
determining  U.S.  ownership.  We  believe 
a  test  based  more  closely  on  beneficial 
ownership  gives  a  better  pictxu^  of 
whether  or  not  a  company  incorporated 
outside  the  United  States  is  entitled  to 
the  accommodations  available  to  foreign 
private  issuers  under  the  federal 
securities  laws.  The  ovmership  test 
adopted  today  is  based  on  the  method 
of  calculation  used  in  Exchange  Act 
Rule  12g3-2(a),  which  follows  the 
definition  of  "seciuities  held  of  record" 
in  Rule  12g5-l,  but  requires  the  issuer 
to  "look  througb"  the  record  ownership 
of  brokers,  dealers,  banks  or  nominees 
holding  securities  for  the  accounts  of 
their  customers  to  determine  the 
residency  of  those  customers.  Issuers 
also  must  take  into  account  information 
regarding  U.S.  ownership  derived  from 
beneficial  ownership  reports  that  are 
provided  to  the  issuer  or  filed  publicly, 
as  well  as  information  that  otherwise  is 
provided  to  the  issuer.  The  reference  to 
beneficial  ownership  reports  is  not 
limited  to  reports  filed  with  the 
Commission,  since  we  understand  that 
beneficial  ownership  of  an  issuer's 
seciuities  may  be  required  to  be 
provided  to  the  issuer  or  disclosed 
publicly  in  other  countries,  as  well  as  in 
the  United  States. 

Several  commenters  suggested  that 
these  changes  would  create  a  substantial 
burden  for  comp>anies  that  trade  in 
many  different  markets,  and  that  widely 
held  companies  would  have  to  devote 
significant  effort  and  expense  in 
determining  beneficial  ownership  in 
many  jurisdictions  where  the  likelihood 
of  finding  U.S.  owners  is  small.  In  order 
to  address  these  concerns,  we  have 


^Tbere  are  two  parts  to  the  foreign  private  issuer 
definition.  The  first  part  is  based  on  ownership  of 
the  issuer's  securities.  The  second  part  of  the 
definition  is  based  on  whether  (a)  a  majority  of  the 
issuer's  executive  officers  or  directors  are  U.S. 
citizens  or  residents,  (b)  over  50%  of  its  assets  are 
within  the  United  States,  or  (c)  its  business  is 
administered  principally  in  the  United  States.  Any 
one  of  these  three  factors,  together  with  majority 
U.S.  ownership,  will  mean  the  issuer  fails  to  satisfy 
the  foreign  private  issuer  definition. 


limited  the  application  of  the  "look 
through"  provisions  of  Rule  12g3-2(a) 
to  voting  securities  held  of  record: 

•  In  the  United  States, 

•  In  the  issuer's  home  jurisdiction, 
and 

•  In  the  primary  trading  market  for 
the  issuer's  seciuities  if  different  from 
the  issuer's  home  jurisdiction. 

These  jurisdictions  should  cover  most  of 
the  trading  volume  for  the  issuer's 
securities,  and  searches  in  these 
jurisdictions  are  likely  to  jdeld  the 
greatest  number  of  U.S.  beneficial 
owners.  This  modification  to  the  test 
should  reduce  the  burden  on  foreign 
companies  while  still  producing  a 
reasonably  accurate  picture  of  whether 
or  not  the  company  is  a  foreign  private 
issuer. 

Most  commenters  questioned  the 
basis  for  our  proposed  rebuttable 
presumption  that,  if  a  foreign  issuer's 
securities  trade  in  the  U.S.  marieets  in 
the  form  of  American  Depositary 
Receipts,  or  ADRs,  the  shares  deposited 
in  the  ADR  program  are  held  solely  by 
U.S.  residents.  These  commenters 
pointed  out  that,  for  a  number  of 
reasons,  non-U.S.  investors  may  choose 
to  hold  securities  in  ADR  form.  Because 
it  appears  that  issuers  will  not  take 
advantage  of  the  presumption  and  will 
feel  the  need  to  query  ADR  depositaries 
regarding  the  owners  of  ADRs,  we  have 
determined  not  to  adopt  the 
presumption. 

~Some  commenters  pointed  out  that  it 
is  not  always  possible  for  issuers  to 
obtain  information  about  separate 
customer  accounts,  as  required  by  Rule 
12g3-2(a).  Brokers,  dealers,  banks  or 
other  nominees  may  be  unwilling  or 
unable  to  provide  information  about 
their  customer  accounts.  This  problem 
is  not  unique  to  the  foreign  private 
issuer  definition,  however;  the  duty  to 
inquire  about  separate  customer 
accounts  already  exists  for  issuers 
deciding  whether  the  reporting 
exemption  in  Rule  12g3-2(a)  is 
available.  In  the  case  of  the  foreign 
private  issuer  definition,  the  issuer 
would  not  be  asking  nominees  to 
provide  the  number  of  U.S.  shareholders 
or  the  names  of  those  shareholders,  but 
only  the  percentage  of  the  nominee's 
holdings  of  the  issuer's  securities  that 
are  represented  by  U.S.  accounts.  If  after 
reasonable  inquiry,  however,  the  issuer 
is  unable  to  obtain  information  about 
the  nominee's  customer  accounts, 
including  cases  where  the  nominee's 
charge  for  supplying  this  information 
would  be  unreasonable,  the  issuer  may 
rely  on  a  presumption  that  the  customer 
accounts  are  held  in  the  nominee's 
principal  place  of  business.  We  have 
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revised  the  instructions  to  the  foreign 
private  issuer  definition  to  clarify  this 
point. 

m.  Effective  Dales  and  Transition 
Provisions 

The  amendments  to  rules  and  forms 
adopted  today  become  effective 
September  30,  2000,  with  certain 
exceptions.  In  some  cases,  as  explained 
below,  the  date  at  which  a  registrant 
will  have  to  comply  with  a  revised  form 
will  depend  on  that  registrant's  Hscal 
year  end. 

•  Registration  statanents  filed  on  Form  F- 
1,  Form  F-4  or  Form  20-F— Registrants  must 
use  revised  Form  F-1  and  revised  Form  20- 
F  for  registration  statements  first  filed  on  or 
after  September  30.  2000.3>  Registrants  that 
are  not  eligible  to  incorporate  Form  F-4 
information  by  reference  to  a  previously  filed 
annual  report  on  Form  20-F  also  must  use 
revised  Form  F-4  for  registration  statements 
filed  on  or  after  September  30.  2000. 

•  Registration  statements  filed  on  Forms 
F-2  and  F-3  and  on  Form  F-4  if  it  permits 
information  to  be  incorporated  by  reference — 
These  forms  permit  a  registrant  to  satisfy 
form  requirements  by  incorporating 
Information  from  an  annual  re[>ort  on  Form 
20-F.  Form  F-4  also  permits  the  registrant  to 
incorporate  information  about  the  other  party 
to  a  business  combination  by  referTing  to  that 
company's  annual  report.  The  revised  Forms 
F-2,  F-3  and  F-4  do  not  provide  for 
incocpwation  of  information  by  reference  to 
"old"  Form  20-F.  Accordingly,  the  revisions 
to  FcHins  F-2  and  F-3  will  be  efCactive  for 
registration  statements  and  post-effective 
amendments  filed  any  time  after  a  registrant 
is  required  to  file  its  first  annual  report  on 
revised  Form  20-F.  In  cases  where  a  Form  F- 
4  permits  information  about  either  party  to 
the  business  combination  to  be  incorporated 
by  reference  to  an  annual  report  on  Form  20- 
F,  the  revisions  to  Form  F-4  will  be  effective 
for  registration  statements  and  post-effective 
amendments  filed  any  time  after  the  party 
whose  information  is  being  incorporated  by 
reference  is  required  to  file  its  first  annual 
report  on  Form  20-F. 

•  Annual  reports  filed  on  Form  20-F— 
Revised  Form  20-F  must  be  used  for  annual 
or  transition  reports  filed  with  respect  to 
fiscal  years  ending  on  or  after  September  30, 
2000. 

•  Rule  3-19— Rule  3-19  of  Regulation  S- 
X  will  no  longer  apply  to  registration 
statements  filed  on  or  after  September  30, 
2000  that  are  filed  on  Form  F-1  or  on  a  Form 
F— 4  that  permits  incorporation  of  information 
by  reference.  A  registrant  may  continue  to 
rely  on  Rule  3-19  for  registration  statements 
filed  on  Forms  F-2  and  F-3.  and  on  a  Form 
F-4  that  permits  incorporation  of  information 
by  reference,  until  the  revisions  to  those 
forms  take  effect 

The  following  information  applies  to 
situations  that  arise  when  registrants 


"  Forms  F-6  and  S-1 1  under  the  Securities  Act 
were  revised  to  confonn  cross-references  to  Fonn 
20-F.  The  changes  to  these  forms  also  are  effective 
for  fanns  first  filed  on  or  after  September  30,  2000. 


make  the  transition  firom  the  old  version 
of  a  form  to  the  revised  version: 

•  Pre-^ffective  amendments — If,  on 
September  30,  2000,  a  foreign  private  issuer 
has  on  file  at  the  Commission  a  registration 
statement  on  Form  F-1,  a  Form  F-4  that  does 
not  permit  incorporation  by  reference  or 
Form  20-F  and  that  registration  statement 
has  not  been  declared  effective,  the  issuer 
may  continue  to  file  pre-effective 
amendments  to  that  registration  statement 
after  September  30,  2000  without  modifying 
those  pre-effective  amendments  to  reflect  the 
revisions.  This  position  does  not  apply  to 
pre-effective  amendments  to  registration 
statements  on  Forms  F-2,  Form  F-3  or  a 
Form  F-4  that  permits  incorporation  by 
reference,  because  registrants  will  have  a 
lengthy  transition  period  and  experience 
preparing  an  annual  report  on  revised  Form 
20-F,  before  they  have  to  comply  with  the 
revisions  to  those  Securities  Act  registration 
statements. 

•  Post-effective  amendments— The 
revisions  to  registration  statement  forms 
adopted  today  apply  to  post-effective 
amendments  filed  on  or  after  the  effiective 
date  given  above  for  a  particular  form  if  the 
post-effective  amendment  is  to  include  the 
registrant's  latest  audited  financial 
statements  or  to  update  the  prospectus  under 
Section  10(a)(3)." 

•  Registration  statements  and  post- 
effective  amendments  filed  under  Rules  462 
(b)  and  ^c>— Registration  statements  and  post- 
effective  amendments  filed  under  Rules  462 
(b)  and  (c)  are  effective  upon  filing  with  the 
Commission.  These  registration  statements 
and  amendments  must  comply  with  the 
registration  statement  revisions  adopted 
today  only  if  the  registrant  first  filed  the 
underlying  registration  statement  on  or  after 
the  effective  date  given  above  for  a  particular 
fcmn. 

•  Prospectus  supplements — The  revisions 
to  registration  statement  forms  adopted  today 
apply  to  prospectus  supplements  filed  on  or 
after  the  effective  date  given  above  for  a 
particular  form.  If  an  issuer  filed  a  base 
prospectus  under  Rule  415(a)(l)(x)  before  it 
was  required  to  comply  with  revised  Form  F- 
3,  that  base  prospectus  does  not  have  to  be 
amended,  even  though  subsequent 
prospectus  supplements  must  comply  with 
the  revised  form. 

Registrants  are  encouraged  to  use  the 
revised  forms  for  registration  statements 
and  annual  reports  on  a  voltmtary  basis 
before  the  compliance  dates  described 
above.  A  registrant  that  wishes  to  use 
revised  Forms  F-2,  F-3  or  F-4  before  it 
has  filed  its  first  annual  report  on 
revised  Fonn  20-^  may  do  so.  In  those 
cases,  however,  the  registrant  either  will 
have  to  amend  its  previously  filed 
aimual  report  to  comply  with  the  new 
disclosure  requirements  of  Form  20-F 
or  provide  within  the  body  of  the 
Securities  Act  registration  statement  the 
information  it  would  otherwise 
incorporate  firom  Form  20-F. 


«15U.S.C77i(a)(3). 


IV.  Cost-Benefit  Analysis 

The  amendments  update  and  simplify 
the  disclosure  requirements  for  foreign 
private  issuers.  We  believe  the 
amendments  will  make  it  easier  for 
foreign  private  issuers  to  raise  capital 
and  list  their  securities  in  multiple 
jurisdictions,  including  the  United 
States.  In  addition,  as  other  jurisdictions 
adopt  or  accept  the  international 
standards,  U.S.  issuers  desiring  to  raise 
capital  in  multiple  foreign  markets  will 
enjoy  the  benefits  of  harmonization. 

Foreign  issuers  seeking  to  raise  capital 
or  list  securities  in  more  than  one 
jurisdiction  often  encounter  differing, 
and  in  some  cases  conflicting, 
regulatory  requirements.  These 
r^ulatory  huidles  may  influence 
issuers'  decisions  about  where  to  offer 
or  list  their  securities.  A  primary  goal  of 
ihe  amendments  to  Form  20-F  is  to 
encourage  and  facilitate  the  use  of  one 
disclosure  doctunent  by  issuers  seeking 
to  raise  capital  or  list  securities  in 
multiple  jurisdictions.  The  amendments 
provide  the  benefits  of  lowering 
regulatory  barriers  to  cross-border 
o&rings  and  listings  with  the  result  of 
reduced  regulatory  costs  and  burdens. 
The  amenchnents  will  bring  us  closer  to 
the  goal  of  enabling  issuers  to  prepare 
one  basic  disclosure  document  that  will 
be  accepted  in  many  jurisdictions. 
Although  some  tailoring  of  the 
disclosure  document  may  be  required  to 
satisfy  specific  national  requirements, 
issuers  and  investors  will  benefit  bam 
greater  imiformity  in  the  reqtiirements 
for  core  disclosure  topics. 

The  amendments  impose  some 
additional  disclosure  requirements  on 
foreign  private  issuers.  However,  we 
believe  that  the  benefits  of  the 
amendments — to  issuers  and  investors — 
justify  possible  costs.  As  we  stated  in 
the  proposing  release,  we  believe  the 
IOSCO  standards  incorporated  into 
amended  Form  20-F  are  generally 
comparable  to  the  prior  disclosure 
requirements  of  Form  20-F  and  that 
foreign  private  issuere  should  not 
experience  significantly  increased 
compliance  costs.  Some  commenters, 
including  attorneys  in  private  practice 
informally  contacted  by  the  staff  of  the 
Office  of  batemational  Corporate 
Finance,  have  concurred  with  our  view. 
They  aclmowledge  that  the  disclosure 
requirements  in  amended  Form  20-F 
are  comparable  to  the  Form's  previous 
disclosure  requirements  and  wotild  not, 
in  practice,  result  in  significant 
additional  or  quantifiable  compliance 
costs. 

We  recognize  that  shortening  the  age 
of  financial  statements  requirement  may 
present  burdens  for  some  foreign  private 
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issuers.  We  believe  tbat  tbe 
transparency  benefits  to  investors  of  the 
availability  of  more  current  information 
justifies  the  potential  burdens  of  the 
new  requirements.  Indeed,  several 
commenters  expressed  their  belief  that 
the  amendments  will  increase 
transparency,  ensure  a  high  level  of 
investor  protection  and  enhance  the 
comparability  of  disclosures  betvreen 
foreign  and  domestic  issuers.  In 
addition,  in  conversations  with 
practitioners,  many  indicated  that  they 
did  not  expect  the  new  Form  20-F 
requirements  to  impact  their  clients 
adversely,  because  the  market  already 
demands  more  ciurent  financial 
information  from  offerors  than  presently 
required.  For  these  issuers,  no  new 
burden  will  exist.  Moreover,  in  response 
to  concerns  raised  by  some  conmienters, 
the  final  amendments  relax  the  age  of 
financial  statement  requirements  for 
continuous  offerings,  diminishing  the 
burdens  potentially  associated  with  the 
new  timing  requirements.  Furthermore, 
in  many  offerings,  issuers  have 
flexibility  to  determine  the  timing  of  ^ 
their  filings  and  may  be  able  to  plan 
their  offerings  to  accommodate  the 
requirements.  Accordingly,  the 
Commission  does  not  believe  that 
foreign  private  Issuers  should 
experience  a  significant  quantifiable 
burden  In  compl3rlng  with  the 
amendments. 

There  are  other  reasons  to  conclude 
that  the  benefits  of  the  amendments, 
which  will  accrue  both  to  investors  and 
to  Issuers,  will  justify  the  costs.  First, 
the  purpose  of  the  amendments  is  to 
fadutate  cross-border  offerings  and 
listings.  We  believe  the  amendments 
will  encourage  other  jurisdictions  to 
endorse  or  adopt  the  IOSCO  standards, 
and  widespread  acceptance  of  the 
standards  will  further  reduce 
compUance  biudens  for  foreign  Issuers, 
as  well  as  for  U.S.  issuers  seeking 
capital  abroad. 

Second,  we,  as  well  as  some 
commenters,  expect  additional 
compliance  costs  will  be  mitigated 
because  a  significant  niunber  of  foreign 
private  issuers  already  comply,  for 
various  reasons,  with  the  additional 
disclosure  requirements  in  the  amended 
Form.  For  Instance: 

•  Foreign  Issuers  often  provide  the 
additional  information  that  is  required 
by  the  amended  Form  in  order  to 
successfully  market  their  securities  or 
attract  Investors,  or  in  response  to  our 
general  materiaUty  requirements. 

•  As  one  commenter  noted,  some  of 
the  new  requirements,  including  those 
related  to  age  of  financial  statements, 
5%  benefidisl  ownership  disclosure, 
and  expanded  compensation-related 


disclosure,  are  equivalent  or  comparable 
to  disclosure  requirements  that 
currently  are  or  will  soon  be  mandated 
in  many  European  jurisdictions. 

•  Other  coimtrles,  such  as  Argentina, 
Italy  and  Mexico,  are  adopting  lOSCO's 
international  disclosure  standards  for 
their  domestic  issuer  disclosure 
requirements.  As  regiilators  move 
further  in  the  direction  of  harmonized 
standards,  we  expect  more  jurisdictions 
to  endorse  and  more  foreign  issuers  to 
comply  with  the  IOSCO  standards. 

Third,  not  all  of  the  disclosiu« 
requirements  of  the  amended  Form  will 
apply  to  all  foreign  private  issuers;  some 
requirements  are  based,  as  with  old 
Form  20-F,  on  foreign  requirements.  In 
these  instances,  disclosure  will  not  be 
required  under  the  amended  Form 
unless  a  foreign  private  issuer  is 
required  to  disclose  information  in 
another  jurisdiction  or  makes  the 
requested  information  public  on  a 
volimtary  basis. 

Finally,  the  amendments  are 
scheduled  to  take  effect  gradually, 
beginning  more  than  one  year  from 
adoption,  at  the  earliest.  This  schedule 
will  give  foreign  private  issuers  a 
significant  amount  of  time  to  familiarize 
themselves  with  the  amendments  and  to 
set  up  cost-effective  procediues.  as 
necessary,  to  comply  with  the 
amendments.  We  believe  this  will  allow 
foreign  issuers  to  plan  and  minimize 
any  compliance  costs. 

Some  commenters  expressed  concern 
that  the  amendments  to  change  the 
definition  of  "foreign  private  issuer" 
imder  the  Exchange  Act  and  the 
Securities  Act  would  impose  significant 
compliance  costs.  We  believe  the  new 
requirements  are  beneficial  to  the 
integrity  of  our  regulatory  system, 
which  provides  accommodations  for 
foreign  issuers  because  of  the  imique 
difficulties  they  face  in  entering  a 
foreign  regulatory  regime.  The 
amendments  provide  a  more  accurate 
portrayal  of  whether  a  company 
Incorporated  outside  the  United  States 
is  the  type  of  entity  for  whom  the 
special  rules  and  forms  for  foreign 
private  issuers  were  intended. 

In  response  to  concerns  expressed  by 
commenters  about  the  costs  associated 
with  the  amendments,  we  have 
determined  to  adopt  a  more  focused 
"look  through"  requirement  that  will 
reduce  issuer  costs  and  capture  most 
U.S.  ownership  information.  We  believe 
that  the  benefits  of  accurate  issuer 
categorization  justify  the  additional 
costs  a  company  incorporated  outside 
the  United  States  may  bear  in 
determining  whether  it  is  entitled  to  the 
accommodations  available  to  foreign 
private  issuers. 


In  siun,  we  expect  the  amendments  to 
revise  Form  20-F,  accelerate  the  age  of 
financial  statements  requirements,  and 
revise  the  definition  of  foreign  private  _ 
issuers,  will  impose  transitional  costs 
on  foreign  private  issuers,  but  after  a 
transitional  period,  we  believe  those 
costs  will  become  much  less  significant. 
We  believe  those  costs  are  justified  in 
light  of  the  benefits  the  amendments 
will  provide  to  issuers,  investors  and 
the  markets. 

V.  Consideration  of  Burdens  on 
Competition,  and  Promotion  of 
Efficiency,  Competition  and  Capital 
Formation 

Form  20-F  is  used  by  foreign  private 
issuers  as  an  initial  registration 
statement  and  as  an  annual  report  form 
imder  the  Exchange  Act.  The 
amendments  to  Form  20-F  and  related 
forms  and  rules  should  encourage  and 
facilitate  the  use  of  one  disclosure 
dociunent  that  would  meet  the 
regulatory  requirements  of  multiple 
jurisdictions.  The  Commission  sought 
but  did  not  receive  any  comments 
related  to  whether  the  amendments 
would  promote  efficiency,  competition 
or  capital  formation,  or  have  anti- 
competitive effects.  Under  Section  2(b) 
of  the  Securities  Act  and  3(fl  of  the 
Exchange  Act,  the  Commission 
considered  whether  the  amendments 
would  promote  competition,  cross- 
border  capital  formation,  and  efficiency 
in  multi-jiuisdictional  offerings  and 
listings.  Moreover,  the  amendments 
adopted  today  reflect  the  Commission's 
consideration,  as  required  by  Section 
23(a)  of  the  Exchange  Act,  of  the  impact 
the  amendments  may  have  on 
competition.  The  amendments  are 
designed  to  harmoirize  disclostue 
requirements  for  foreign  issuers, 
without  imposing  any  negative  impact 
on  U.S.  businesses.  Therefore,  the 
Commission  believes  that  any  burden 
on  competition  imposed  by  the 
amendments  is  necessary  or  appropriate 
in  furtherance  of  the  purposes  of  the 
Exchange  Act. 

VL  Regulatory  Flexibility  Act 
Certffication 

Pursuant  to  the  Regulatory  Flexibility 
Act  (15  U.S.C.  §  605(b)).  the  Chairman  of 
the  Commission  certified  at  the  proposal 
stage  that  the  revisions  to  rules  and 
forms  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  We  received  no  comments 
specifically  addressing  the  certification. 
A  copy  of  the  certification  was  attached 
as  Appendix  A  to  the  Proposing  Release. 
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Vn.  Paperwork  Reduction  Act 

The  amendments  afiiect  Form  20-F, 
which  contains  "collection  of 
information  requirements"  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995.33  The  title  for  the  collection 
of  information  is  "Form  20-F." 
Providing  the  information  required  by 
Form  20-F  is  mandatory  for  foreign 
private  issuers  required  to  register 
securities  or  offerings  with  the 
Commission,  and  the  information 
collected  will  not  be  kept  confidential. 

The  amendments  will  affect  changes 
to  collections  of  information  within  the 
Paperwork  Reduction  Act.  The 
collections  of  information  would  be 
required  by  amended  Form  20-F.  Most 
of  the  disclosure  requirements  of 
amended  Form  20-F  closely  correspond 
to  the  Form's  previous  disclosure 
requirements.  The  new  requirements  of 
the  amended  Form  are  based  on 
common  national  requirements  in  other 
countries,  as  identified  by  IOSCO.  For 
these  reasons,  we  do  not  expect  filers  of 
the  amended  Form  20-F  to  experience 
a  long*term  quantifiable  change  in  their 
information  collection  burdens.  In  the 
short  term,  we  expect  that  foreign 
private  issuers  will  spend  time 
reviewing  Form  20-F  to  become  familiar 
with  its  amended  format  and 
requirements,  and  as  necessary, 
implement  measiues  to  comply  with 
additional  disclosure  requirements.  The 
adopted  rule  is  substantially  similar  to 
the  proposed  rules  with  respect  to  the 
collection  of  information  requirements. 
Changes  fit>m  the  proposed  Form  were 
undertaken  in  response  to  comment 
letters  and  principally  are  clarifications. 

Tlie  information  collection  burden  is 
not  readily  quantifiable  for  several 
reasons: 

•  Some  of  the  new  disclosure 
requirements  are  not  triggered  unless 
the  Form  20-F  filer  has  a  disclosure 
obligation  under  foreign  law; 

•  DifiiBrent  issuers  will  need  more  or 
less  time  to  become  familiar  with  the 
amendments; 

•  Some  foreign  private  issuers  already 
disclose  voluntarily  the  information  that 
is  required  by  the  amendments. 

Once  all  Form  20-F  filers  familiarize 
themselves  with  the  amended  Form,  we 
believe  the  burden  hours  will  revert  to 
the  current  information  collection 
burden  estimate.  In  the  longer  term,  as 
more  jurisdictions  endorse  and  accept 
the  IOSCO  standards,  we  believe  that 
the  burden  estimate  may  decrease  as  the 
differences  between  U.S.  standards  and 
foreign  standards  are  reduced. 

We  determined  the  number  of  burden 
hours  by  estimating  the  number  of  hours 
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it  would  take  for  an  average  foreign 
private  issuer  to:  (1)  become  familiar 
with  the  amendments;  (2)  make  an 
initial  filing  on  amended  Form  20-F 
and/or  related  amended  Securities  Act 
forms;  and  (3),  file  subsequent 
registration  statements  or  reports  using 
amended  Form  20-F  standards.  It  is  our 
estimate  that  the  average  foreign  private 
issuer  initially  would  need  20  hours  to 
understand  the  amendments  and 
another  10  to  implement  them.  We 
believe  this  30  hour  burden  will 
decrease  significantly  after  the  first  time 
a  foreign  private  issuer  complies  with 
the  amendments. 

In  addition  to  the  transition  burden, 
the  average  foreign  private  issuer  would 
need  451  hours  annually  to  file  an 
amended  Form  20-F  or  amended 
Securities  Act  form  that  incorporated 
Form  20-F  standards.  To  reach  this 
number,  we  relied  on  the  total  annual 
burden  hour  estimate  submitted  in 
coimection  with  Form  20-F  to  the 
Office  of  Management  and  Budget, 
referred  to  as  OMB,  in  1996.  The 
resulting  estimate  is  significantly  less 
than  the  1,995  burden  hours  set  forth  in 
the  Proposing  Release  for  these 
amendments,  which  upon  further 
review,  we  determinea  was  inaccurate. 
We  solicited  but  did  not  receive  any 
comments  on  this  estimate.  In 
subsequent  years,  we  expect  the  annual 
burden  to  revert  to  451  hours  per 
response.  We  estimate  that  there  would 
be  1,007  respondents  to  Form  20-F. 
Each  respondent  would  respond  once 
peryear. 

Tne  Commission  submitted  the 
proposed  revisions  to  those  rules  and 
forms  to  OMB  for  review  in  accordance 
with  44  U.S.C.  3507(d)  and  5  CFR 
1320.11.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
number  is  3235-0288.  The  revised 
forms  and  regulations  set  forth  the 
disclosures  that  the  Commission  will 
require  foreign  private  issuers  to  make 
to  the  public  about  themselves  and  their 
securities  offisrings.  Requests  for 
materials  submitted  to  OMB  by  the 
Commission  with  regard  to  the 
collection  of  information  should  be  in 
writing,  refer  to  File  No.  S7-3-99,  and 
be  submitted  to  the  Securities  and 
Exchange  Commission,  Records 
Management,  Office  of  Filings  and 
Information  Services. 

Vm.  statutory  Basis  and  Text  of 
Amendments 

The  amendments  to  the  Commission's 
rules  and  forms  are  adopted  pursuant  to 
Sections  2(b),  5, 6,  7. 10  and  19(a)  of  the 


Securities  Act  of  1933  as  amended. 
Sections  3, 12, 13, 15  and  23  of  the 
Seoirities  Exchange  Act  of  1934,  and 
Section  319  of  the  Trust  Indenture  Act 
of  1939. 

List  of  Subjects 

17  CFR  Part  210 

Accountants,  Accounting. 

17  CFR  Part  228 

Reporting  and  recordkeeping 
requirements.  Securities,  Small 
business. 

17  CFR  Parts  229. 239  and  249 

Reporting  and  recordkeeping 
requirements.  Securities. 

17  CFR  Part  230 

Advertising,  Investment  companies. 
Reporting  and  recordkeeping 
requirements.  Securities. 

17  CFR  Part  240 

Brokers,  Reporting  and  recordkeeping 
requirements.  Securities. 

17  CFR  Part  260 

Reporting  and  recordkeeping 
requirements.  Seoirities,  Trusts  and 
trustees. 

Text  of  the  Amendments 

In  accordance  with  the  foregoing,  the 
Securities  and  Exchange  Commission 
amends  Title  17,  chapter  II  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  210-FORM  AND  CONTENT  OF 
AND  REQUIREMENTS  FOR  RNANCIAL 
STATEMENTS,  SECURITIES  ACT  OF 
1933,  SECURITIES  EXCHANGE  ACT 
OF  1934,  PUBUC  UTILITY  HOLDING 
COMPANY  ACT  OF  1935,  INVESTMENT 
COMPANY  ACT  OF  1940.  AND 
ENERGY  POUCY  AND 
CONSERVATION  ACT  OF  1975 

1.  The  authority  citation  for  part  210 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h,  77j,  778, 
77Z-2,  77aa(25).  77aa(26).  78H.  78/,  78m, 
78n,  78o(d).  78u-5,  78w(a),  78//(d),  79e{b), 
79j(a),  79d.  79t(a),  80a-8,  80a-20,  80a-29, 
80a-30,  80a-37(a),  unless  otherwise  noted. 

f210.»-19    [Removed] 

2.  By  removing  and  reserving  §  210.3- 
19. 

1210.3-20    [AmMtded] 

3.  Amend  §  210.3-20  in  the  last 
sentence  of  paragraph  (d)  by  removing 
the  words  "Items  17(c)(2)  or  18(c)(2)  of 
and  adding,  in  their  place,  the  words 
"Item  17(c)(2)  of. 

4.  By  removing  in  17  CFR  Part  210  the 
words  "§  210.3-19"  and  adding,  in  their 
place,  the  words  "Item  8.A  of  Form  20- 
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F  (§  249.220  of  this  chapter)"  in  the 
following  places: 

a.  Section  210.3-01(h);  and 

b.  Section  210.3-02(d). 

§210.3-12    [Amended] 

5.  Amend  §  210.3-12  in  paragraph  (f) 
by  removing  the  words  "specified  in 
§210.3-19.  Financial  statements  of  a 
foreign  business  which  are  furnished 
pursuant  to  §§  210.3-05  or  210.3-09 
because  it  is  an  acquired  business  or  a 
50  percent  or  less  owned  person  may  be 
of  the  age  specified  in  §  210.3-19."  and 
adding,  in  their  place,  the  words 
"specified  in  Item  8.^  of  Form  20-F 

(§  249.220f  of  this  chapter).  Financial 
statements  of  a  foreign  business  which 
are  furnished  pursuant  to  §§  210.3-05  or 
210.3-09  because  it  is  an  acquired 
business  or  a  50  percent  or  less  owned 
person  may  be  of  the  age  specified  in 
Item  8.A  of  Form  20-F." 

PART  228-INTEGRATED 
DISCLOSURE  SYSTEM  FOR  SMALL 
BUSINESS  ISSUERS 

6.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Aidhority:  15  U.S.C.  779.  77i,  77%.  77h,  77j. 
77k,  77s,  771-2,  77aa(25),  77aa(26),  77ddd, 
77eee,  77ggg,  77hhh,  77jjj,  77nnn,  77sss,  78/, 
78m,  78n,  78o.  78u-5,  78w,  78i7,  80a-8,  80a- 
29, 80a-30, 80a-37, 80b-ll,  unless  otherwise 
noted. 

f  228.310    [AimndMq 

7.  Amend  the  first  sentence  in  Note  2 
of  §  228.310  by  removing  the  words 
"Articles  3-19  and  3-20  (17  CTR  210.3- 
19  and  210.3-20)"  and  adding,  in  their 
place,  the  words  "Item  8»A  of  Form  20- 
F  (17  CFR  249.2200  and  Article  3-20  of 
Regulation  S-X  (17  CFR  210.3-20)". 

PART  229-8TANDARD 
INSTRUCTIONS  FOR  RUNG  FORMS 
UNDER  SECURITIES  ACT  OF  1933. 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  ENERGY  POUCY  AND 
CONSERVATION  ACT  OF  1975— 
REGULATION  S-K 

8.  The  authority  citation  for  part  229 
continues  to  read  in  part  as  follows: 

Autfawity:  15  U.S.C  77e,  77f,  77g,  77h,  77j, 
77k,  77s,  77Z-2,  77aa(25),  77aa(26),  77ddd, 
77eee,  77ggg.  77hhh,  77iU.  77j)j,  77nnn, 
77S8S,  78c,  781,  78).  78/,  78m.  78n,  78o,  78u- 
5,  78w,  78//(d),  79e,  79n.  79t,  80a-8,  80a-29, 
808-30, 80a-37,  80b-ll,  unless  otherwise 
noted. 


1229.402    [Amended] 

9.  Amend  §  229.402(a)(l)(ii)  by 
removing  the  words  "Items  11  and  12  of 
Form  20-F  (17  CFR  249.220f]"  and 
adding,  in  their  place,  the  words  "Items 


6.B.  and  6.E.2.  of  Form  20-F  (17  CFR 
249.220f)". 

10.  Amend  §  229.404  by  revising 
paragraph  3  of  Instructions  to  Item  404 
to  read  as  follows: 

§  229.404  (Item  404)    Certain  relationships 
and  related  transactions. 

***** 

Instructions  to  Item  404. 

***** 

3.  A  foreign  private  issuer  will  be  deemed 
to  comply  with  Item  404  if  it  provides  the 
information  required  by  hem  7.B  of  Form  20- 
F(17CFR249.220f). 

1229.512    [Amended] 

11.  Amend  §  229.512  in  the  first 
sentence  of  paragraph  (a)(4)  by 
removing  the  words  "§  210.3-19  of  this 
chapter"  and  adding,  in  their  place,  the 
words  "Item  8.A.  of  Form  20-F  (17  CFR 
249.2201)". 

1220.601    [Amended] 

12.  Amend  §  229.601  in  paragraph 
(b)(10)(iii)(B)(5)  by  removing  the  words 
"Item  11  of  Form  20-F"  and  adding,  in 
their  place,  the  words  "Item  6.B.  of 
Form  20-F  (§  249.220f  of  this  chapter)". 

PART  230-GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

13.  The  authority  citation  for  part  230 
continue  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77b.  77f,  77g.  77h,  77j. 
77r,  77s.  77S8S,  78c.  78d,  78/,  78m.  78n,  78o, 
78w,  78//(d],  79t.  80a-8, 808-24.  80a-28, 
808-29,  80a-30,  and  80a-37,  unless 
otherwise  noted. 


1230.175    [Amended] 

14.  Amend  §  230.175  by  removing  in 
paragraph  (b)(2)(i)  the  words  "or  Item  9 
of  Form  20-F  (§  249.220f  of  this  chapter) 
'Management's  disctission  and  analysis 
of  financial  condition  and  results  of 
operations,' "  and  adding,  in  their  place, 
the  words  "Management's  Discussion 
and  Analysis  of  Financial  Condition  and 
Results  of  Operations,  or  Item  5  of  Form 
20-F,  Operating  and  Financial  Review 
and  Prospects,  (§  249.220f  of  this 
chapter)";  by  removing  in  paragraph 
(c)(3)  the  words  "Item  9  of  Fonn  20-F" 
and  adding,  in  their  place,  the  words 
"Item  5  of  Fonn  20-F". 

15.  By  amending  §  230.405  by  revising 
the  definition  of  "foreign  private  issuer" 
to  read  as  follows: 

1230.405   Definitions  Of  tenm*. 

•        •        •        •        • 

Foreign  private  issuer.  The  term 
foreign  private  issuer  means  any  foreign 
issuer  other  than  a  foreign  government 
except  an  issuer  meeting  the  following 
concUtions: 


(1)  More  than  50  percent  of  the 
outstanding  voting  securities  of  such 
issuer  are  directly  or  indirectly  owned 
of  record  by  residents  of  the  United 
States;  and 

(2)  Any  of  the  following: 

(i)  The  majority  of  the  executive 
officers  or  directors  are  United  States 
citizens  or  residents; 

(ii)  More  than  50  percent  of  the  assets 
of  the  issuer  are  located  in  the  United 
States;  or 

(iii)  The  business  of  the  issuer  is 
administered  principally  in  the  United 
States. 

Instructions  to  parap-uph  (1)  of  this 
definition:  To  determine  the  percentage  of 
outstanding  voting  securities  held  by  U.S. 
residents: 

A.  Use  the  method  of  calculating  record 
ownership  in  Rule  12g3-2(a)  under  the 
Exchange  Act  (§240.12g3-2(a]  of  this 
chapter),  except  that  your  inquiry  as  to  the 
amoimt  of  shares  represented  by  accounts  of 
customers  resident  in  the  United  States  may 
be  limited  to  brokers,  dealers,  banks  and 
other  nominees  located  in: 

(1)  The  United  States, 

(2)  Your  jurisdiction  of  incorporation,  and 

(3)  The  jurisdiction  that  is  the  primary 
trading  market  for  your  voting  securities,  if 
different  than  your  jurisdiction  of 
incorporation. 

B.  If,  after  reasonable  inquiry,  you  are 
unable  to  obtain  information  about  the 
amoimt  of  shares  represented  by  accoimts  of 
customers  resident  in  the  United  States,  you 
may  assume,  for  purposes  of  this  definition, 
that  the  customers  are  residents  of  the 
jurisdiction  in  which  the  nominee  has  its 
principal  place  of  business. 

C  Count  shares  of  voting  securities 
beneficially  owned  by  residents  of  the  United 
States  as  reported  on  reports  of  beneficial 
ownership  that  are  provided  to  you  or 
publicly  filed  and  based  on  infoncation 
otherwise  provided  to  you. 
***** 

16.  Amend  §  230.434  by  revising 
paragraph  (c)(3)(i)  to  read  as  set  forth 
below;  and  by  removing  in  paragraph 
(c)(3)(ii)  the  words  "Item  11  of  Form  S- 
3  or  Form  F-3  (§  239.13  or  §  239.33  of 
this  chapter)"  and  adding,  in  their 
place,  the  words  "Item  11  of  Form  S- 
3  or  Item  5  of  Form  F-3  (§  239.13  or 
S  239.33  of  this  chapter)". 

1230.434    ProepectusdeHvery 
requirements  in  firm  commitment 
underwritten  offerings  of  securities  for 

CMtl. 

•  •  •  •  • 

(c)  •  •  • 

(3)  •  •  • 

(i)  The  description  of  securities 
required  by  Item  202  of  Regulations  S- 
K  (§229.202  of  this  chapter)  or  by  Items 
9. 10  and  12  of  Form  20-F  (§  249.220f 
of  this  chapter)  as  applicable,  or  a  fair 
ttid  accurate  simunaiy  thereof;  and 
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1230.463    [AimndMQ 

17.  Amend  §  230.463  by  removing  in 
paragraph  (a)  the  words  "Item  16(e)" 
and  adoing,  in  their  place,  the  words 
"Item  14(e)". 

PART  23»-FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

18.  The  general  authority  citation  for 
part  239  continues  to  read  in  part  as 
follows: 

Anlfaerity:  15  U.S.C  77f.  77g.  77h,  77j.  77s, 
77Z-2,  77S8S.  78c.  78/,  78m,  78n,  78o(d), 
78U-5,  78w(a),  78;Ad),  79e.  79f,  79g.  7«^,  79/, 
79m,  79n,  79q,  79t,  80a-8.  80a-24, 80a-29, 
80»-30  and  80»-37,  unless  otherwise  noted. 


19.  Amend  General  Instruction  E.  to 
Form  S-11  (refsrenced  in  §  239.18)  by 
removing  the  words  "Items  3, 4, 10, 11 
and  18,  respectively,  of  Form  20-F"  and 
adding,  in  their  place,  the  words  "Items 
6,  7.A,  8.A.7,  and  18  of  Form  20-F". 

Noto:  The  text  of  Form  S-11  does  not  and 
this  amendment  will  not  appear  in  the  Code 
of  Federal  Regulations. 

20.  Amend  Form  F-1  (referenced  in 
§  239.31)  by  removing  in  General 
Instruction  m  the  words  "the 
inframation  that  would  be  required  by 
Item  11"  and  adding  in  their  place  the 
words  "the  information  which  would  be 
raqtiired  by  Item  4";  by  removing  in 
General  Instruction  III  the  words  "called 
for  by  Item  9"  and  adding  in  their  place 
the  words  "called  for  by  Items  lO.A  and 
10.B  of  Form  20-F  or  Item  12  of  Form 
20-F,  as  applicable";  by  removing  Items 
4  through  10  and  13;  by  redesignating 
Items  11, 12, 14,  IS,  16,  and  17  as  Items 
4. 5, 6,  7, 8,  and  9;  by  revising  the 
caption  for  newly  designated  Item  4  to 
read  "Information  with  Respect  to  the 
Registrant  and  the  Offering";  by 
removing  in  newly  designated  Item  4(b) 
the  words  "Pursuant  to  Item  16"  and 
adding,  in  their  place,  the  words 
"Pursuant  to  Item  8";  and,  by  removing 
in  newly  designated  Item  8(b)  the  words 
"and  Item  llCb)  of  this  Form"  and 
adding,  in  their  place,  the  words  "and 
Item  4(b)  of  this  Form". 

21.  Amend  Form  F-1  (referenced  in 
§  239.31)  the  Instructions  As  To 
Summary  Prospectuses  section  by 
redesignating  paragraphs  l.(c),  l.(d), 
l.(e),  l.(f),  l.(g)  and  l.(h)  as  paragraphs 
l.(c)(i).  l.(c)(ii),  l.(c)(iii),  l.(c)(iv), 
l.(c)(v)  and  l.(d);  by  removing  in  newly 
designated  paragraph  l.(c)(i)  the  words 
"As  to  Item  4,  a"  and  adding,  in  their 
place,  "A";  by  removing  in  newly 
designated  paragraph  l.(c)(ii)  the  words 
"As  to  Item  7,  a"  and  adding,  in  their 
place,  "A";  by  removing  in  newly 
designated  paragraph  l.(c)(iii)  the  words 
"As  to  Item  8,  a"  and  adding,  in  their 


place,  "A";  by  removing  in  newly 
designated  paragraph  l.(c)(iv)  the  words 
"As  to  Item  9,  a"  and  adding,  in  their 
place,  "A";  by  removing  in  newly 
designated  paragraph  l.(c)(v)  the  words 
"As  to  Item  11 ,  a  brief  statement  of  the 
general  character  of  the  business  done 
and  intended  to  be  done,  the  Selected 
Financial  Data  (Item  8  of  Form  20-F 
(§  249.220f  of  this  chapter))"  and 
adding,  in  their  place,  the  words  "As  to 
Item  4,  a  brief  statement  of  the  general 
character  of  the  business  done  and 
intended  to  be  done,  the  Selected 
Financial  Data  (Item  3. A  of  Form  20-F 
(§  249.220f  of  this  chapter))";  by 
removing  in  paragraph  3  the  words 
"that  information  as  to  Items  9  and  11 
specified  in  paragraphs  (f)  and  (g) 
above"  and  adding,  in  their  place,  the 
words  "that  information  specified  in 
paragraphs  l.(c)(iv)  and  l.(c)(v)  above". 

Note:  The  text  of  Fonn  F-1  does  not  and 
this  amendment  will  not  appear  in  the  Code 
of  Federal  Regulations. 

22.  Amend  Form  F-2  (refiarenced  in 
§  239.32)  by  removing  Items  4  through 
10  and  14;  by  adding  new  Item  4  to  read 
as  follows;  by  redesignating  Items  11, 
12, 13, 15, 16,  and  17  as  Items  5, 6,  7, 
8, 9,  and  10;  by  removing  in  newly 
designated  Item  5(b)(1)  the  words 
"pursuant  to  Item  12"  and  adding,  in 
their  place,  the  words  "pursuant  to  Item 
6";  by  removing  in  newly  designated 
Item  5(b)(2)  the  words  "accordance  with 
Item  12  are  not  sufficiently  ctirrent  to 
comply  with  the  requirements  of  Rule 
3-19  of  Regulation  S-X  (§  210.3-19  of 
this  chapter),  financial  statements 
necessary  to  comply  with  that  rule"  and 
adding,  in  their  place,  the  words 
"accordance  witb  Item  6  are  not 
sufficiently  current  to  comply  with  the 
requirements  of  Item  8.A  of  Form  20-F, 
financial  statements  necessary  to 
comply  with  that  Item";  and,  by 
removing  in  the  caption  of  the  Note  to 
newly  designated  Item  6  the  words 
"Item  12(a)"  and  adding,  in  their  place, 
the  words  "Item  6(a)". 

Note:  The  text  of  Forai  F-2  does  not  and 
this  amendment  will  not  appear  in  the  Code 
of  Federal  Regulations. 

Securities  and  Exchange  Commission, 
Washington  D.Q  20549 

Fonn  F-2 — Registration  Statement  Under  the 
Securities  Act  of  1933 


Item  4.  Information  About  the  OfiEering 

Furnish  the  information  about  the  offering 
required  by  the  following  items  of  Form  20- 
F:  Item  2  (Offer  Statistics  and  Expected 
Timetable),  Item  3.B  (Capitalization  and 
Indebtedness),  Item  3.C  (Reasons  for  the  Offer 
and  Use  of  Proceeds),  Item  7.C  (Interests  of 
Experts  and  Counsel),  Item  10  (The  Offer  and 


Listing)  and  Item  12  (Description  of 
Securities  Other  than  Equity  Securities).  You 
do  not  have  to  repeat  in  the  prospectus  any 
information  called  for  by  these  items  if  the 
sam.e  information  is  contained  in  a  report 
being  incorporated  by  reference  into  this 
registration  statement. 
•        •        •        *        • 

23.  Amend  Form  F-2  (referenced  in 
§  239.32)  the  Instructions  As  To 
Stunmary  Prospectuses  section  by 
redesignating  paragraph);  l.(c],  l.(d), 
l.(e),  l.(f),  l.(g)  and  l.(h)  as  paragraphs 
l.{c){i),  l.(c)(ii),  l.(c)(ui),  l.(c)(iv), 
l.(c)(v)  and  l.(d);  by  removing  in  newly 
designated  paragraph  l.(c)(i)  the  words 
"As  to  Item  4,  a"  and  adding,  in  their 
place.  "A";  by  removing  in  newly 
designated  paragraph  l.(c)(ii)  the  words 
"As  to  Item  7,  a"  and  adding,  in  their 
place,  "A";  by  removing  in  newly 
designated  paragraph  l.(c)(iii)  the  words 
"As  to  Item  8,  the"  and  adding,  in  their 
place,  "The";  by  removing  in  newly 
designated  paragraph  l.(c)(iv)  the  words 
"As  to  Item  9,  a"  and  adding,  in  their 
place,  "A";  and,  by  removing  in  newly 
designated  paragraph  l.(c)(v)  the  words 
"As  to  Item  12,  a  brief  statement  of  the 
general  character  of  the  business  done 
and  intended  to  be  done,  the  Selected 
Financial  Data  (Item  8  of  Form  20-F 

(§  249.220f  of  this  chapter)"  and  adding, 
in  their  place,  the  words  "A  brief 
statement  of  the  general  character  of  the 
business  done  and  intended  to  be  done, 
the  Selected  Financial  Data  (Item  3.A  of 
Form  20-F  (§  249.220f  of  this  chapter)". 

24.  Amend  Form  F-3  (referenced  in 
§  239.33)  by  removing  Items  4  through 
10  and  14;  by  adding  new  Item  4  to  read 
as  follows;  by  redesignating  Items  11, 
12. 13, 15, 16,  and  17  as  Items  5, 6,  7. 

8. 9.  and  10;  in  newly  designated  Item 
5  remove  the  words  "Item  12"  and  add. 
in  their  place,  the  words  "Item  6"  in  the 
following  places:  twice  in  Item  5(a). 
once  in  Item  5(b)(1).  and  once  in  Item 
5(b)(2);  by  removing  in  newly 
designated  Item  5(b)(1)  the  words  "Form 
8-K"  and  adding,  in  their  place,  the 
words  "Form  6-K";  by  removing  in 
newly  designated  Item  5(b)(2)  the  words 
"Rule  3-19  of  Regulation  S-X  (§  210.3- 
19  of  this  chapter),  financial  statements 
necessary  to  comply  with  that  rule"  and 
adding,  in  their  place,  the  words  '.'Item 
8.  A.  of  Form  20-F,  financial  statements 
necessary  to  comply  with  that  Item"; 
and  by  removing  in  the  caption  of  the 
Note  to  newly  designated  Item  6  the 
words  "Item  12(d)"  and  adding,  in  their 
place,  the  words  "Item  6(d)". 

Note:  The  text  of  Form  F-3  does  not  and 
this  amendment  will  not  appear  in  the  Code 
of  Federal  Regulations. 
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Securities  and  Exchange  Commission 

Fonn  F-3,  Registntion  Statement  Under  the 
Securities  Act  of  1933 


Item  4.  Information  About  the  Offering 

Furnish  the  infonnation  about  the  offering 
required  by  the  following  items  of  Form  20- 
F:  Item  2  (Offer  Statistics  and  Expected 
Timetable),  Item  3.B  (Capitalization  and 
Indebtedness),  Item  3.C  (Reasons  for  the  Offer 
and  Use  of  Proceeds),  Item  7.C  (Interests  of 
Experts  and  Counsel),  Ttem  10  (The  Offer  and 
Listing)  land  Item  12  (Description  of 
Securities  Other  than  Equity  Securities).  You 
do  not  have  to  repeat  in  the  prospectus  any 
infonnation  called  for  by  these  items  if  the 
same  information  is  contained  in  a  report 
being  incorporated  by  reference  into  this 
registration  statement. 
•        •        *        *        * 

25.  Amend  Form  F-4  (referenced  in 
§  239.34)  by  removing  the  words  "Item 

4  of  Form  20-F"  and  adding,  in  their 
place,  the  words  "Item  7.A.  of  Form  20- 
F"  in  the  following  places: 

a.  The  Instruction  following  Item 
18(a)(5)(u);  and 

b.  the  Instruction  following  Item 
19(a)(5). 

26.  Amend  Form  F-4  (referenced  in 
§  239.34)  by  removing  the  words  "Item 

5  of  Form  20-F"  and  adding,  in  their 
place,  the  words  "Item  9.A.4.  of  Form 
20-^"  in  the  following  places: 

a.  Instruction  2.  to  Item  11; 

b.  Item  12(a)(5); 

c.  Item  12(b)(3)(viii); 

d.  Instruction  2.  to  Item  13; 

e.  Item  14(i);  and 

f.  Item  17(b)(2). 

27.  Amend  Item  12(b)(3)(iii)  of  Form 
F-4  (referenced  in  §  239.34)  by 
removing  the  words  "Item  6  of  Form 
20-F,  exchange  controls  and  other 
limitations  on  security  holders"  and 
adding,  in  their  place,  the  words  "Item 
lO.D.  of  Form  20-F,  exchange  controls". 

28.  Amend  Item  14(d)  of  Form  F-4 
(referenced  in  §  239.34)  by  removing  the 
words  "Item  6  of  Form  20-F,  exchange 
controls  and  other  limitations  affecting 
security  holders"  and  adding,  in  their 
place,  the  words  "Item  10.D.  of  Form 
20-F,  exchange  controls". 

29.  Amend  Form  F-4  (referenced  in 
§  239.34)  by  removing  the  words  "Item 

8  of  Form  20-F"  and  adding,  in  their 
place,  the  words  "Item  3.A.  of  Form  20- 
F"  in  the  following  places: 

a.  Item  3(d),  3(e),  3(f)(1),  3(f)(2), 
3(f)(3); 

b.  Item  12(b)(3)(v); 

c.  Item  14(f);  and 

d.  Item  17(b)(3); 

30.  Amend  Form  F-4  (referenced  in 
§  239.34)  by  removing  the  words  "Item 

9  of  Form  20-F,  management's 
discussion  and  analysis  of  financial 
condition  and  results  of  operations"  and 


adding,  in  their  place,  the  words  "Item 
5  of  Form  20-F,  operating  and  financial 
review"  in  the  following  places: 

a.  Item  12(b)(3)(vi)(A); 

b.  Item  14(g)(1);  and 

c.  Item  17(b)(4)(i). 

31.  Amend  Form  F-4  (referenced  in 
§  239.34)  by  removing  the  words  "Item 
9A  of  Form  20-F"  and  adding,  in  their 
place,  the  words  "Item  11  of  Form 
20-F"  in  the  following  places: 

a.  Item  12(b)(3)(vi)(B); 

b.  Item  14(g)(2];  and 

c.  Item  17{b)(4)(ii). 

32.  Amend  Item  18(a)(7)(i)  of  Form 
F-4  (referenced  in  §  239.34)  by 
removing  the  words  "Item  10  of  Form 
20-F,  directors  and  officers  of 
registrant"  and  adding,  in  their  place, 
the  words  "Item  6.A.  of  Form  20-F, 
directors  and  senior  management  of  the 
registrant". 

33.  Amend  Item  19(a)(7)(i)  of  Form 
F-4  (referenced  in  §  239.34)  by 
removing  the  words  "Item  10  of  Form 
20-F,  directors  and  officers  of  the 
registrant:  and  adding,  in  their  place, 
the  words  "Item  6.A.  of  Form  20-F, 
directors  and  senior  management  of  the 
registrant". 

34.  Amend  Form  F-4  (referenced  in 

§  239.34)  by  removing  the  words  "Items 
11  and  12  of  Form  20-F,  remimeration 
and  options"  and  adding,  in  their  place, 
the  words  "Items  6.B.  and  6.E.  of 
Form20-F,  compensation  and  share 
ownership"  in  the  following  places: 

a.  Item  18(a)(7)(ii);  and 

b.  Item  19(a)(7)(ii). 

35.  Amend  Form  F-4  (referenced  in 
§  239.34)  by  removing  the  words  "Item 
13  of  Form  20-F,  interest  of 
management  in  certain  transactions" 
and  adding,  in  their  place,  the  words 
"Item  7.B.  of  Form  20-F.  related  party 
transactions"  in  the  following  places: 

a.  Item  18(a)(7)(iii);  and 

b.  Item  19(a)(7)(iii). 

36.  Amend  Form  F-4  (referenced  in 
§  239.34)  by  removing  the  words  "Rule 
3-19  of  Regulation  S-X  (210.3-19  of 
this  chapter)"  or  "Rule  3-19  to 
Regulation  S-X"  or  "Rule  3-19  of 
Regulation  S-X"  and  adding,  in  their 
place,  the  words  "Item  8.A.  of  Form  20- 
F"  in  the  following  places: 

a.  Item  10(b); 

b.  Instruction  2  to  Item  11; 

c  Items  12(a)(2),  (a)(5),  (b)(2)(i),  and 
(b)(3)(viii); 

d.  Instruction  2  to  Item  13; 

e.  Item  14(i); 

f.  the  Instructions  following  Item 
14(i);  and 

g.  Items  17(b)(2)  and  17(b)(6). 

37.  Amend  Item  3  of  Form  F-4 
(referenced  in  §  239.34)  by  removing  in 
instruction  2.  to  Instructions  to 
paroffvpbs  (e)  and  (f)  the  words 


"Instruction  7  to  Item  8  of  Form  20-F" 
and  adding,  in  their  place,  the  words 
"The  Instructions  to  Item  3.A.  of  Form 
20-4^". 

38.  Amend  Item  4(a)(3)  of  Form  F-4 
(referenced  in  §  239.34)  by  removing  the 
words  "Item  202  of  Regulation  S-K 

(§  229.202  of  this  chapter)"  and  adding, 
in  their  place,  the  words  "Items  lO.A 
and  lO.B  of  Form  20-F  or  Item  12  of 
Form  20-F,  as  applicable". 

39.  Amend  Item  7(a)  of  Form  F-4 
(referenced  in  §  239.34)  by  removing  the 
words  "Item  507  of  Regulation  S-K 

(§  229.507  of  this  chapter)"  and  adding, 
in  their  place,  the  words  "Item  9.D.  of 
Form  20-F  (§  249.220f  of  this  chapter)". 

40.  Amend  Item  8  of  Form  F-4 
(referenced  in  §  239.34)  by  removing  the 
words  "Item  509  of  Regulation  S-K 

(§  229.509  of  this  chapter)"  and  adding, 
in  their  place,  the  words  "Item  7.C.  of 
Form  20-F  (§  249.220f  of  this  chapter)". 

41.  Amend  Item  12  of  Form  F-4 
(referenced  in  §  239.34]  by  removing  in 
Item  12(a)(2)  the  words  "Item  9  of  Form 
20-F"  and  adding,  in  their  place,  the 
words  "Item  5  of  Form  20-F";  by 
removing  in  Item  12(b)(1)  the  words 
"Items  1  and  2  of  Form  20-F"  and 
adding,  in  their  place,  the  words  "Item 
4  of  Form  20-F";  by  removing  in  Item 
12(b)(3)(i)  the  words  "Items  1(a)(3)  and 
(a)(4)  of  Form  20-F"  and  adding,  in 
their  place,  the  words  "Items  4.B., 
4.B.2.,  and  4.B.5.  of  Form  20-F";  by 
removing  in  Item  12(b)(3)(ii)  the  words 
"Item  2  of  Form  20-F"  and  adding,  in 
their  place,  the  words  "Item  4.0.  of 
Form  20-F";  by  removing  in  Item 
12(b)(3)(iv)  the  words  "Item  7  of  Form 
20-F"  and  adding,  in  their  place,  the 
words  "Item  lO.E  of  Form  20-F";  and  by 
removing  in  Item  12(b)(3)(v)  the  words 
"Item  8  of  Form  20-F"  and  adding,  in 
their  place,  the  words  "Item  3.A.  of 
Form  20-F". 

42.  Amend  Item  14  of  Form  F-4 
(referenced  in  §  239.34)  by  removing  in 
Item  14(a)  the  words  "Item  1  of  Form 
20-F.  description  of  business"  and 
adding,  in  their  place,  the  words  "Items 
4.A.,  4.B..  and  4.C  of  Form  20-F. 
information  on  the  company";  by 
removing  in  Item  14(b)  the  words  "Item 
2  of  Form  20-F,  description  of 
property"  and  adding,  in  their  place,  the 
words  "Item  4.D.  of  Form  20-F, 
property,  plant  and  equipment";  by 
removing  in  Item  14(c)  words  "Item  3  of 
Form  20-F"  and  adding,  in  their  place, 
the  words  "Item  8.A.7.  of  Form  20-F"; 
by  removing  in  Item  14(e)  words  "Item 

7  of  Form  20-F"  and  adding,  in  their 
place,  the  words  "Item  lO.E.  of  Form 
20-F". 

Note:  The  text  of  Fomi  F-4  does  not  and 
this  amendment  will  not  appear  in  the  Code 
of  Federal  Regulations. 
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43.  Revise  Item  1  of  Form  F-6 
(referenced  in  §  239.36)  to  read  as 
follows: 

NolK  The  text  of  Ponn  F-6  does  not  and 
this  amendment  will  not  appear  in  the  Code 
of  Federal  Regulations. 

Securities  and  Exchange  Commission 


Fora  F-e,  Kegistration  Statement  Undo'  the 
Securities  Act  of  ie33  For  Depositary  Shares 
EvMsBOod  bjr  Anarican  Depositary  Receipts 


Item  1.  Dsscflptien  of  Securities  To  Be 
Mgisnrea 

Furnish  the  infonnation  required  by  Item 
12.E.  of  Fonn  20-F  (§  249.22  of  this  chapter). 


PART  240-QENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

44.  The  general  authority  citation  for 
pait  240  continues  to  read  in  part  as 
foUows: 

Antiiority:  15  U.S.C  77c,  77d.  77g.  77j, 
77s,  771-2,  77eee,  77ggg,  77nnn,  77888, 77ttt, 
78c.  78d,  78f.  78i.  78j,  78}-l,  78k,  78k-l,  78l, 
78m.  78n,  78o,  78p.  78q.  78s.  78u-5.  78w. 
78x.  78U(d),  78mm,  79q.  79t,  80&-20,  80a-23, 
80e-29,  80a-37.  80b-3,  80b-4  and  80b-ll. 
unless  otherwise  noted. 


45.  By  amending  §  240.3b-4  by 
revising  the  section  heading  and 
paragraph  (c)  to  read  as  follows: 

|24a3b^   DeflnMonof'loriign 

I  Isauar"  and  "foreign 


(c)  The  term  foreign  private  issuer 
means  any  foreign  issuer  other  than  a 
foreign  government  except  an  issuer 
meeting  the  following  conditions: 

(1)  More  than  50  percent  of  the 
issuer's  outstanding  voting  securities  are 
directly  or  indirectly  held  of  record  by 
residents  of  the  United  States;  and 

(2)  Any  of  the  following: 

(i)  The  majority  of  the  executive 
officers  or  directors  are  United  States 
citizens  or  residents; 

(ii)  More  than  50  percent  of  the  assets 
of  the  issuer  are  located  in  the  United 
States:  or 

(iii)  The  business  of  the  issuer  is 
administered  principally  in  the  United 
States. 

InstTVCtion  to  paragraph  (c)(1):  To 
determine  the  percentage  of  outstanding 
voting  securities  held  by  U.S.  residents: 

A.  Use  the  method  of  calculating  record 
ownership  in  Rule  12g3-2(a]  under  the  Act 
($240.12g3-2(a]),  except  that  your  inquiry  as 
to  the  amount  of  shares  represented  by 
accounts  of  customers  resident  in  the  United 
States  may  be  limited  to  brokers,  dealers, 
banks  and  other  nominees  located  in: 

(1)  The  United  States. 


(2)  Your  jurisdiction  of  incorporation,  and 

(3)  The  jurisdiction  that  is  the  primary 
trading  market  for  your  voting  securities,  if 
different  than  your  jurisdiction  of 
incorp>oration. 

B.  If,  after  reasonable  inquiry,  you  are 
unable  to  obtain  infonnation  about  the 
amount  of  shares  represented  by  accounts  of 
customers  resident  in  the  United  States,  you 
may  assume,  for  purposes  of  this  definition, 
that  the  customers  are  residents  of  the 
jurisdiction  in  which  the  nominee  has  its 
principal  place  of  business. 

C.  Count  shares  of  voting  securities 
beneficially  owned  by  residents  of  the  United 
States  as  reported  on  reports  of  beneficial 
ownership  provided  to  you  or  filed  publicly 
and  based  on  infonnation  otherwise  provided 
to  you. 

46.  Amend  §  240.3b-6  by  removing  in 
paragraph  (b)(2)(i)  the  words  "or  Item  9 
of  Form  20-F"  (§249.220f  of  this 
chapter)  "Management's  discussion  and 
analysis  of  financial  condition  and 
results  of  operations,"  and  adding,  in 
their  place,  the  words  "Management's 
Discussion  and  Analysis  of  Financial 
Condition  and  Results  of  Operations"  or 
Item  5  of  Form  20-F.  "Operating  and 
Financial  Review  and  Prospects.";  by 
removing  in  paragraph  (c)(3)  the  words 
"Item  9  of  Form  20-F"  and  adding,  in 
their  place,  the  words  "Item  5  of  Form 
20-F". 

47.  Amend  §  240.13a-10  by  removing 
in  paragraph  (g)(4)  the  words 
"r^ponding  to  Items  3,  9. 15. 16.  and 
17  or  18"  and  adding,  in  their  place,  the 
words  "responding  to  Items  5,  8.A.7., 
13, 14.  and  17  or  18". 

48.  Amend  §  240.15d-10  by  removing 
in  paragraph  (g)(4)  the  words 
"responding  to  Items,  3.  9.  IS.  16.  and 
17  or  18"  and  adding,  in  their  place,  the 
words  "responding  to  Items  5,  8.A.7., 
13, 14,  and  17  or  18". 

PART  249— FORMS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

49.  The  authority  citation  for  part  249 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C  78a,  et  seq.,  unless 
otherwise  noted; 

•         •         •         •         • 

50.  Amend  Form  20-F  (referenced  in 
§  249.220f)  by  revising  the  General 
Instructions;  by  removing  Item  11;  by 
revising  Items  1  through  9, 10, 12 
through  16, 18, 19  and  Instructions  to 
Exhibits  to  read  as  follows;  by 
redesignating  Item  9A  as  Item  11;  by 
removing  in  newly  designated  Item  11 
each  time  they  appear  the  words  "Item 
9A"  and  adding,  in  their  place,  the 
words  "Item  11";  by  removing  in 
Instruction  3  to  Item  17  the  words  "Item 
1  of  Form  20-^"  and  adding,  in  their 
place,  the  words  "Items  4.B.1  and  4.B.2  -■ 
of  Form  20-F";  and,  by  removing  in  the 


Appendix  section  following  the 
Imstructions  As  To  Exhibits  section  each 
time  they  appear  the  words  "Item  2(b]" 
and  adding,  in  their  place,  the  words 
"Item  4.D". 

Note:  The  text  of  Fonn  20-F  does  not  and 
this  amendment  will  not  appear  in  the  Code 
of  Federal  Regulations. 

United  States  Securities  and  Exchange 
Commission,  Washington,  D.C  20549 

Form  20^ 


General  Instructions 

A.  Who  May  Use  Form  20-F  and  When  It 
Must  Be  Filed 

(a)  Any  foreign  private  issuer  may  use  this 
form  as  a  registration  statement  under 
Section  12  of  the  Securities  Exchange  Act  of 
1934  (referred  to  as  the  Exchange  Act)  or  as 
an  annual  or  transition  report  filed  under 
Section  13(a)  or  lS(d)  of  the  Exchange  Act. 
A  transition  report  is  filed  when  an  issuer 
changes  its  fiscal  year  end.  The  term  "foreign 
private  issuer"  is  defined  in  Rule  3b— 4  imder 
the  Exchange  Act. 

(b)  A  foreign  private  issuer  must  file  its 
annual  report  on  this  Form  within  six 
months  after  the  end  of  the  fiscal  year 
covered  by  the  report. 

(c)  A  foreign  private  issuer  filing  a 
transition  report  on  this  Form  must  file  its 
repori  in  accordance  with  the  requirements 
set  forth  in  Rule  13a-10  or  Rule  15d-10 
under  the  Exchange  Act  that  apply  when  an 
issuer  changes  its  fiscal  year  end. 

B.  General  Ruka  and  Regulations  That 
Apply  to  This  Form 

(a)  The  General  Rules  and  Regulations 
under  the  Securities  Act  of  1933  (referred  to 
as  the  Securities  Act)  contain  general 
requirements  that  apply  to  registration  on 
any  form.  Read  these  general  requirements 
carefully  and  follow  them  when  preparing 
and  filing  registration  statements  and  reports 
on  this  Form. 

(b)  Pay  particiilar  attention  to  Regulation 
12B  under  the  Exchange  Act.  Regulation  12B 
contains  general  requirements  about  matters 
such  as  the  kind  and  size  of  paper  to  be  used, 
the  legibility  of  the  registration  statement  or 
report,  the  information  to  give  in  response  to 
a  requirement  to  state  the  title  of  securities, 
the  language  to  be  used  and  the  filing  of  the 
registration  statement  or  report. 

(c)  In  addition  to  the  definitions  in  the 
General  Rules  and  Regulations  under  the 
Securities  Act  and  the  definitions  in  Rule 
12b-2  under  the  Exchange  Act,  General 
Instruction  F  defines  certain  terms  for 
purposes  of  this  Form. 

(d)  Note  Regulation  S-X,  which  applies  to 
the  presentation  of  financial  information  in  a 
registration  statement  or  report. 

C  How  To  Prepare  Registration  Statements 
and  Reports  on  Tlds  Form 

(a)  Do  not  use  this  Form  as  a  blank  form 
to  be  filled  in;  use  it  only  as  a  guide  in  the 
preparation  of  the  registration  statement  or 
annual  report.  General  Instruction  E  states 
which  items  must  be  responded  to  in  a 
registration  statement  and  which  items  must 
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be  responded  to  in  an  annual  report.  The 
registration  statement  or  report  must  contain 
the  numbers  and  captions  of  all  items.  You 
may  omit  the  text  following  each  caption  in 
this  Form,  which  describes  what  must  be 
disclosed  under  each  item.  Omit  the  text  of 
all  instructions  in  this  Form.  If  an  item  is 
inapplicable  or  the  answer  to  the  item  is  in 
the  negative,  respond  to  the  item  by  making 
a  statement  to  that  effect. 

(b)  Unless  an  item  directs  you  to  provide 
infoimation  as  of  a  specific  date  or  for  a 
specific  period,  give  the  information  in  a 
registration  statement  as  of  a  date  reasonably 
close  to  the  date  of  filing  the  registration 
statement  and  give  the  information  in  an 
annual  report  as  of  the  latest  practicable  date. 

(c)  Note  Exchange  Act  Rule  12b-20,  which 
states:  "In  addition  to  the  information 
expressly  required  to  be  included  in  a 
statement  or  report,  there  shall  be  added  such 
further  material  information,  if  any,  as  may 
be  necessary  to  make  the  required  statements, 
in  light  of  the  circumstances  under  which 
they  are  made,  not  misleading." 

(d)  If  the  same  information  required  by  this 
Form  also  is  required  by  the  body  of 
accounting  principles  used  in  preparing  the 
financial  statements,  you  may  respond  to  an 
item  of  this  Form  by  providing  a  cross- 
reference  to  the  location  of  the  information , 
in  the  financial  statements,  in  lieu  of 
repeating  the  information. 

(e)  Note  Item  10  of  Regulation  S-K  which 
explains  the  Commission  policy  on 
projections  of  future  economic  performance 
and  the  Commission  policy  on  securities 
ratings. 

(f)  If  you  are  providing  the  information 
required  by  this  Form  in  connection  with  a 
registration  statement  under  the  Securities 
Act,  note  that  Rule  421  requires  you  to  follow 
plain  English  drafting  principles.  You  can 
find  helpful  information  in  "A  Plain  English 
Handbook — How  to  create  clear  SEC 
disclosure  documents"  and  in  staff  legal 
bulletins  supplementing  the  Handbook. 
These  dociunents  are  available  on  our 
Internet  website,  at  www.sec.gov. 

D.  How  To  Fik  Regutration  Statements  and 
Reports  on  This  Fona 

File  with  the  Commission  (i)  three 
complete  copies  of  the  registration  statement 
or  report,  including  financial  statements, 
exhibits  and  all  other  papers  and  documents 
filed  as  part  of  the  registration  statement  or 
report,  and  (ii)  five  additional  copies  of  the 
registration  statement  or  report,  which  need 
not  contain  exhibits.  File  at  least  one 
complete  copy  of  the  registration  statement 
or  report,  including  financial  statements, 
exhibits  and  all  other  papers  and  docimients 
filed  as  part  of  the  registration  statement  or 
report,  with  each  exchange  on  which  any 
class  of  securities  is  or  will  be  registered. 
Manually  sign  at  least  one  complete  copy  of 
the  registration  statement  or  report  filed  with 
the  Commission  and  one  copy  filed  with 
each  exchange.  Type  or  print  the  signatures 
on  copies  that  are  not  manually  signed.  See 
Exchange  Act  Rule  12b-ll(d)  for  instructions 
about  manual  signatures  and  the  Instructions 
as  to  Exhibits  of  this  Form  for  instructions 
about  signatures  pursuant  to  powers  of 
attorney. 


Registration  statements  and  reports  are 
filed  with  the  Commission  by  sending  or 
delivering  them  to  our  File  Desk  between  the 
hours  of  9:00  a.m.  and  5:30  p.m., 
Washington,  D.C.  time.  The  File  Desk  is 
closed  on  weekends  and  federal  holidays.  If 
you  file  a  registration  statement  or  report  by 
mail  or  by  any  means  other  than  hand 
delivery,  the  address  is  U.S.  Securities  and 
Exchange  Commission,  Attention:  File  Desk, 
450  Fifth  Street.  N.W.,  Washington,  D.C. 
20549.  We  consider  documents  to  be  filed  on 
the  date  our  File  Desk  receives  them.  We  do 
not  require  foreign  private  issuers  to  file 
registration  statements  and  reports  under  our 
Electronic  Data  Gathering  and  Retrieval 
System  (EDGAR).  We  encourage  you  to  use 
EDGAR,  if  possible,  because  documents  filed 
through  EDGAR  are  easily  accessible  by  the 
public  through  the  Commission's  Internet 
Web  site  and  through  other  electronic  means. 
If  you  have  technical  questions  about  EDGAR 
or  want  to  request  an  access  code,  call  the 
EDGAR  Filer  Support  Office  at  (202)  942- 
8900.  If  you  have  questions  about  the  EDGAR 
rules,  call  the  Office  of  EDGAR  Policy  at 
(202)  942-2940. 

E.  Which  Itenu  To  Respond  to  in 
Registration  Statements  and  Annual  Reports 

(a)  Exchange  Act  Registration  Statements. 
A  registration  statement  filed  under  the 
Exchange  Act  on  this  Form  must  include  the 
information  specified  in  Part  I  and  Part  III. 
Read  the  instructions  to  each  item  carefully 
before  responding  to  the  item.  In  some  cases, 
the  instructions  may  permit  you  to  omit  some 
of  the  information  specified  in  certain  items 
in  Part  I. 

(b)  Annual  Reports.  An  annual  report  on 
this  Form  must  include  the  information 
specified  in  Parts  I,  II  and  HI.  Read  the 
instructions  to  each  item  carefully  before 
responding  to  the  item.  In  some  cases,  the 
instructions  may  permit  you  to  omit  some  of 
the  information  specified  in  certain  items  in 
Part  I.  The  instructions  also  may  permit  you 
to  omit  certain  information  if  it  was 
previously  reported  to  us  and  has  not 
changed.  If  that  is  the  case,  you  do  not  have 
to  file  copies  of  the  previous  report  with  the 
report  being  filed  on  this  Form. 

(c)  Financial  Statements.  An  Exchange  Act 
registration  statement  or  annual  report  filed 
on  this  Form  must  contain  the  financial    ' 
statements  and  related  information  sp>ecified 
in  Item  1 7  of  this  Form.  We  encourage  you 
to  provide  the  financial  statements  and 
related  information  specified  in  Item  18  of 
this  Form  in  lieu  of  Item  17,  but  the  Item  18 
statements  and  information  are  not  required. 
In  certain  circumstances,  Forms  F-2,  F-3  or 
F-4  for  the  registration  of  securities  under 
the  Securities  Act  require  that  you  provide 
the  financial  statements  and  related 
information  specified  in  Item  18  in  your 
annual  report  on  Form  20-F.  Consult  those 
Securities  Act  forms  for  the  specific 
requirements  and  consider  the  potential 
advantages  of  complying  with  Item  18 
instead  of  Item  1 7  of  this  Form.  Note  that 
Items  17  and  18  may  require  you  to  file 
financial  statements  of  other  entities  in 
certain  cimunstances.  These  circumstances 
are  described  in  Regulation  S-X. 

The  financial  statements  must  be  audited 
in  accordance  with  U.S.  generally  accepted 


auditing  standards,  and  the  auditor  must 
comply  with  the  U.S.  standards  for  auditor 
independence.  If  you  have  any  questions 
about  these  requirements,  contact  the  Office 
of  Chief  Accountant  in  the  Division  of 
Corporation  Finance  at  (202)  942-2960. 

(d)  Securities  Act  Registration  Statements. 
The  registration  statement  forms  under  the 
Securities  Act  direct  you  to  provide 
information  required  by  specific  items  of 
Form  20-F.  Some  items  of  Form  20-F  only 
apply  to  Securities  Act  registration 
statements,  and  you  do  not  have  to  respond 
to  those  items  if  you  are  using  Form  20-F  to 
file  an  Exchange  Act  registration  statement  or 
an  annual  report.  The  instructions  to  the 
items  of  Form  20-F  identify  which 
information  is  required  only  in  Securities  Act 
registration  statements. 

F.  Definitions 

The  following  definitions  apply  to  various 
terms  used  in  this  Form,  unless  the  context 
indicates  otherwise. 

Affiliate— An  "affiliate"  of  a  specified 
person  or  entity  refers  to  one  who,  directly 
or  indirectly,  either  controls,  is  controlled  by 
or  is  under  common  control  with,  the 
specified  person  or  entity. 

Beneficial  owner — ^The  term  "beneficial 
owner"  of  securities  refers  to  any  person 
who,  even  if  not  the  record  owner  of  the 
securities,  has  or  shares  the  underlying 
benefits  of  ownership.  These  benefits  include 
the  power  to  direct  the  voting  or  the 
disposition  of  the  securities  or  to  receive  the 
economic  benefit  of  ownership  of  the 
securities.  A  person  also  is  considered  to  be 
the  "beneficial  owner"  of  securities  that  the 
person  has  the  right  to  acquire  within  60 
days  by  option  or  other  agreement  Beneficial 
owners  include  persons  who  hold  their 
securities  through  one  or  more  trustees, 
brokers,  agents,  legal  representatives  or  other 
intermediaries,  or  through  companies  in 
which  they  have  a  "controlling  interest," 
which  means  the  direct  or  indirect  ptower  to 
direct  the  management  and  policies  of  the 
entity. 

Company — References  to  the  "company" 
mean  the  company  whose  securities  are 
l)eing  ofiiered  or  listed,  and  refer  to  the 
company  on  a  consolidated  basis  unless  the 
context  indicates  otherwise. 

Directors  and  senior  management — This 
term  includes  (a)  the  company's  directors,  (b) 
members  of  its  administrative,  supervisory  or 
management  bodies,  (c)  partners  with 
unlimited  liability,  in  the  case  of  a  limited 
partnership  with  share  capital,  (d)  nominees 
to  serve  in  any  of  the  aforementioned 
positions,  and  (e)  founders,  if  the  company 
has  been  established  for  fewer  than  five 
years.  The  persons  covered  by  the  term 
"administrative,  supervisory  or  management 
bodies"  vary  in  different  countries  and,  for 
purposes  of  complying  with  the  disclosure 
standards,  will  be  determined  by  the  host 
country. 

Document — This  term  covers  prospectuses 
and  offering  documents  used  in  connection 
with  a  public  offering  of  securities  and 
registration  statements  or  prospectuses  used 
in  connection  with  the  initial  listing  of 
securities. 

Instruction:  References  to  the  "document" 
mean  whatever  type  of  document  is  being 
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prepared  using  Fonn  20-F  disclosure 
requirements,  including,  as  applicable,  a 
prospectus,  an  Exchange  Act  registration 
statement,  and  an  annual  report 

Equity  securities — The  term  "equity 
securities"  includes  common  or  ordinary 
shares,  preferred  or  preference  shares, 
options  or  warrants  to  subscribe  for  equity 
securities,  and  any  securities,  other  than  debt 
securities,  which  are  convertible  into  or 
exercisable  or  redeemable  for  equity 
securities  of  the  same  company  or  another 
company.  If  the  equity  securities  available 
upon  conversion,  exercise  or  redemption  are 
those  of  another  company,  the  disclosure 
standards  also  apply  to  the  other  company. 

Group— A  "group"  is  a  parent  and  all  its 
subsidiaries.  Refierences  to  a  company's  - 
group  mean  the  group  of  which  it  is  a 
member. 

Home  country — This  term  refers  to  the 
jurisdiction  in  which  the  company  is  legally 
organized,  incorporated  or  established  and,  if 
dinerant,  the  jurisdiction  where  it  has  its 
principal  listing. 

Host  country — This  term  refers  to 
jurisdictions,  other  than  the  home  country,  in 
which  the  company  is  seeking  to  oSer, 
register  or  list  its  securities. 

Instruction:  Note  that,  as  used  in  this  Form, 
the  term  "host  country"  means  the  United 
States  and  its  territories. 

Pre-emptive  issue — The  term  "pre-emptive 
issue"  and  rafisrences  to  "preemptive 
purchase  rights"  refer  to  offerings  made  to 
the  company's  existing  shareholders  in  order 
to  permit  them  to  maintain  their  pro  rata 
ownership  in  the  company. 

PutI 


1 1.  Uantity  af  Diractors,  Senior 
Menegement  and  Adviaen 

The  purpose  of  this  standard  is  to  identify 
the  company  representatives  and  other 
individuals  involved  in  the  company's  listing 
(»  registration. 

A.  Dincton  and  senior  management. 
Provide  the  names,  business  addresses  and 
functions  of  the  company's  directors  and 
senior  management 

B.  Advisers.  Provide  the  names  and 
addresses  of  the  company's  principal  bankers 
and  legal  advisers  to  the  extent  the  company 
has  a  continuing  relationship  with  such 
entities,  the  sponsor  for  listing  (where 
required  by  the  host  country  regulations), 
and  the  legal  advisers  to  the  issue. 

C  Auditors.  Provide  the  names  and 
addresses  of  the  company's  auditors  for  the 
preceding  three  years  (together  with  their 
membership  in  a  professional  body). 

Instructions  to  Item  1:  If  you  are  filing 
Form  20-F  as  an  annual  report  under  the 
Exchange  Act,  you  do  not  have  to  provide  the 
information  called  for  by  Item  1.  You  must 
provide  this  information,  to  the  extent 
applicable,  if  you  are  Hling  a  registration 
statement  under  either  the  Securities  Act  or 
the  Exchange  Act 

Instructions  to  Item  l.B:  You  only  have  to 
provide  the  information  called  for  by  Item 
l.B  if  you  are  required  to  disclose  the 
information  in  a  jurisdiction  outside  the 
United  States.  These  persons  will  not  be 
considered  "experts"  or  "sellers"  under  the 


Securities  Act  solely  due  to  the  fact  that  they 
are  named  in  response  to  Item  l.B. 

Item  2.  Offer  Statistics  and  Expected 
Timetable 

The  purpose  of  this  standard  is  to  provide 
key  information  regarding  the  conduct  of  any 
o^Bring  and  the  identification  of  important 
dates  relating  to  that  ofiering. 

A.  Offer  statistics.  For  each  method  of 
offering,  e.g.,  rights  offering,  general  offering, 
etc.,  state  the  total  expected  amount  of  the 
issue,  including  the  expected  issue  price  or 
the  method  of  determining  the  price  and  the 
number  of  securities  expected  to  be  issued. 

B.  Method  and  expected  timetable.  For  all 
offerings,  and  separately  for  each  group  of 
targeted  potential  investors,  the  document 
shall  state  the  following  information  to  the 
extent  applicable  to  the  oaring  procedure: 

1.  The  time  period  during  which  the  offer 
will  be  open,  and  where  and  to  whom 
purchase  or  subscription  applications  shall 
be  addressed.  Describe  whether  the  purchase 
period  may  be  extended  or  shortened,  and 
the  manner  and  duration  of  possible 
extensions  or  possible  early  closure  or 
shortening  of  this  period.  Describe  the 
manner  in  which  the  latter  shall  be  made 
public.  If  the  exact  dates  are  not  known  when 
the  dociunent  is  first  filed  or  distributed  to 
the  public,  describe  arrangements  for 
announcing  the  final  or  definitive  date  or 
period. 

2.  Method  and  time  limits  for  paying  up 
securities;  where  payment  is  partial,  the 
manner  and  dates  on  which  amoimts  due  are 
to  be  paid. 

3.  Method  and  time  limits  for  delivery  of 
equity  securities  (including  provisional 
certificates,  if  applicable)  to  subscribers  or 
purchasers. 

4.  In  the  case  of  pre-emptive  purchase 
rights,  the  procedure  for  the  exercise  of  any 
right  of  pre-emption,  the  negotiability  of 
subscription  rights  and  the  treatment  of 
subscription  rights  not  exercised. 

5.  A  fiill  description  of  the  manner  in 
which  results  of  the  distribution  of  securities 
are  to  be  made  public,  and  when  appropriate, 
the  manner  for  refunding  excess  amoimts 
paid  by  applicants  (including  whether 
interest  will  be  paid). 

Instructions  to  Item  2:  If  you  are  filing 
Form  20-F  as  a  registration  statement  or 
annual  report  under  the  Exchange  Act,  you 
do  not  have  to  provide  the  information  called 
for  by  Item  2.  You  must  provide  this 
information  if  you  are  filing  a  registration 
statement  under  the  Securities  Act 

Item  3.  Key  Information 

The  purpose  of  this  standard  is  to 
summarize  key  information  about  the 
company's  financial  condition,  capitalization 
and  risk  factors.  If  the  financial  statements 
included  in  the  document  are  restated  to 
reflect  material  changes  in  the  company's 
group  structure  or  accounting  policies,  the 
selected  financial  data  also  must  be  restated. 
See  Item  8. 

A.  Selected  financial  data. 

1.  The  company  shall  provide  selected 
historical  financial  data  regarding  the 
company,  which  shall  be  presented  for  the 
five  most  recent  financial  years  (or  such 


shorter  period  that  the  company  has  been  in 
operation),  in  the  same  cxirrency  as  the 
financial  statements.  Selected  financial  data 
for  either  or  both  of  the  earliest  two  years  of 
the  five-year  period  may  be  omitted, 
however,  if  the  company  represents  to  the 
host  country  regulator  that  such  information 
cannot  be  provided,  or  cannot  be  provided  on 
a  restated  basis,  without  unreasonable  effort 
or  expense.  If  interim  period  financial 
statements  are  included,  the  selected 
financial  data  should  be  updated  for  that 
interim  period,  which  may  be  unaudited, 
provided  that  &ct  is  stated.  If  selected 
financial  data  for  interim  periods  is  provided, 
comparative  data  from  the  same  period  in  the 
prior  financial  year  shall  also  be  provided, 
except  that  the  requirement  for  comparative 
balance  sheet  data  is  satisfied  by  presenting 
the  year  end  balance  sheet  information. 

2.  The  selected  financial  data  presented 
shall  include  items  generally  corresponding 
to  the  following,  except  that  the  specific  line 
items  presented  should  be  expressed  in  the 
same  manner  as  the  corresponding  line  items 
in  the  company's  financial  statements.  Such 
data  shall  include,  at  a  minimimi,  net  sales 
or  operating  revenues:  income  (loss)  from 
operations;  income  (loss)  from  continuing 
operations;  net  income  (loss);  net  income 
(loss)  from  operations  per  share;  income 
(loss)  from  continuing  operations  per  share; 
total  assets;  net  assets;  capital  stock 
(excluding  long  term  debt  and  redeemable 
prefarred  stock);  ntmiber  of  shares  as 
adjusted  to  reflect  changes  in  capital; 
dividends  declared  per  share  in  both  the 
currency  of  the  financial  statements  and  the 
host  country  currency,  including  the  formula 
used  for  any  adjustments  to  dividends 
declared;  and  diluted  net  income  per  share. 
Per  share  amounts  must  be  determined  in 
accordance  with  the  body  of  accounting 
principles  used  in  preparing  the  financial 
statements. 

3.  Where  the  financial  statements  provided 
in  response  to  Item  8  are  prepared  in  a 
currency  other  than  the  currency  of  the  host 
country,  disclosure  of  the  exchange  rate 
between  the  financial  reporting  currency  and 
the  currency  of  the  host  country  should  be 
provided,  using  the  exchange  rate  designated 
by  the  host  country  for  this  purpose,  if  any: 

(a)  At  the  latest  practicable  date; 

(b)  The  high  and  low  exchange  rates  for 
each  month  during  the  previous  six  months: 
and 

(c)  For  the  five  most  recent  financial  years 
and  any  subsequent  interim  period  for  which 
financial  statements  are  presented,  the 
average  rates  for  each  period,  calculated  by 
using  the  average  of  the  exchange  rates  on  the 
last  day  of  each  month  during  the  period. 

B.  Capitalization  and  indebtedness.  A 
statement  of  capitalization  and  indebtedness 
(distinguishing  between  guaranteed  and 
unguaranteed,  and  secured  and  unsecured, 
indebtedness)  as  of  a  date  no  earlier  than  60 
days  prior  to  the  date  of  the  document  shall 
be  provided  showing  the  company's 
capitalization  on  an  actual  basis  and,  if 
applicable,  as  adjusted  to  reflect  the  sale  of 
new  securities  being  issued  and  the  intended 
application  of  the  net  proceeds  therefrom. 
Indebtedness  also  includes  indirect  and 
contingent  indebtedness. 
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C  Reasons  for  the  offer  and  use  of 
proceeds. 

1.  The  document  shall  disclose  the 
estimated  net  amount  of  the  proceeds  broken 
down  into  each  princip>al  intended  use 
thereof.  If  the  anticipated  proceeds  will  not 
be  sufficient  to  fund  all  the  proposed 
purposes,  the  order  of  priority  of  such 
purposes  should  be  given,  as  well  as  the 
amount  and  sources  of  other  funds  needed. 
If  the  company  has  no  specific  plans  for  the 
proceeds,  it  should  discuss  the  principal 
reasons  for  the  offering. 

2.  If  the  proceeds  are  being  used  directly 
or  indirectly  to  acquire  assets,  other  than  in 
the  ordinary  course  of  business,  briefly 
describe  the  assets  and  their  cost.  If  the  assets 
will  be  acquired  from  affiliates  of  the 
company  or  their  associates,  disclose  the 
persons  from  whom  they  will  be  acquired 
and  how  the  cost  to  the  company  will  be 
determined. 

3.  If  the  proceeds  may  or  wriU  be  used  to 
finance  acquisitions  of  other  businesses,  give 
a  brief  description  of  such  businesses  and 
information  on  the  status  of  the  acquisitions. 

4.  If  any  material  part  of  the  proceeds  is  to 
be  used  to  discharge,  reduce  or  retire 
indebtedness,  describe  the  interest  rate  and 
maturity  of  such  indebtedness  and,  for 
indebtedness  incurred  within  the  past  year, 
the  uses  to  which  the  proceeds  of  such 
indebtedness  were  put. 

0.  FUsk  factors.  The  docimient  shall 
prominently  disclose  risk  factors  that  are 
specific  to  ihe  company  or  its  industry  and 
make  an  oaring  speculative  or  one  of  high 
risk,  in  a  section  headed  "Risk  Factors." 
Companies  are  encouraged,  but  not  required, 
to  list  the  risk  factors  in  the  order  of  their 
priority  to  the  company.  Among  other  things, 
such  factors  may  include,  for  example:  the 
nature  of  the  business  in  which  it  is  engaged 
or  proposes  to  engage;  factors  relating  to  the 
countries  in  which  it  of)erates;  the  absence  of 
profitable  operations  in  recent  periods;  the 
financial  position  of  the  company;  the 
possible  absence  of  a  liquid  trading  market 
for  the  company's  securities;  reliance  on  the 
expertise  of  management;  potential  dilution; 
unusual  competitive  conditions;  pending 
expiration  of  material  patents,  trademarks  or 
contracts;  or  dependence  on  a  limited 
number  of  customers  or  suppliers.  The  Risk 
Factors  section  is  intended  to  be  a  summary 
of  more  detailed  discussion  contained 
elsewhere  in  the  doomient 

Instructions  to  Item  3: 

1 .  If  you  are  filing  Form  20-F  as  an  annual 
report  under  the  Exchange  Act,  you  do  not 
have  to  provide  the  information  called  for  by 
Item  3.B  or  3.C.  If  you  are  filing  Form  20- 

F  as  a  registration  statement  under  the 
Exchange  Act,  you  do  not  have  to  provide  the 
information  called  for  by  Item  3.C.  You  must 
provide  the  information  called  for  by  Item  3 
if  you  are  filing  a  registration  statement 
under  the  Securities  Act 

2.  Throughout  Form  20-F,  the  terms 
"financial  year"  and  "fiscal  year"  have  the 
same  meaning.  The  term  "fiscal  year"  is 
defined  in  Rule  405  under  the  Securities  Act 
and  Rule  12b-2  imder  the  Exchange  Act. 

Instructions  to  Item  3.A:  You  may  present 
the  selected  financial  data  on  the  basis  of  the 
accounting  principles  used  in  your  primary 


financial  statements.  If  you  do  this,  however, 
you  also  must  include  in  this  summary  any 
reconciliations  of  the  data  to  U.S.  generally 
accepted  accounting  principles  and 
Regulation  S-X,  pursuant  to  Item  17  or  18  of 
this  Form.  In  that  case,  you  only  have  to 
provide  selected  financial  data  on  a  basis 
reconciled  to  U.S.  generally  accepted 
accounting  principles  for  (i)  those  periods  for 
which  you  were  required  to  reconcile  the 
primary  annual  financial  statements  in  a 
filing  under  the  Seouities  Act  or  the 
Exchange  Act,  and  (ii)  any  interim  periods. 

If  you  are  unable  to  provide  selected 
financial  data  for  the  earliest  two  years  of  the 
five-year  period,  submit  the  required 
representation  to  us  before  or  at  the  time  you 
file  the  document.  Disclose  in  the  document 
that  data  for  the  earliest  two  years  have  been 
omitted  and  explain  the  reasons  for  the 
omission. 

Instructions  to  Item  3.B: 

1.  If  you  are  including  the  capitalization 
table  called  for  by  Item  3.B  in  a  prospectus 
supplement  for  a  shelf  offering  registered  on 
Form  F-3,  the  amounts  shown  in  the  table 
may  l)e  as  of  the  date  of  the  most  recent 
balance  sheet  filed  as  part  of  the  registration 
statement,  if  the  information  in  the  table  is 
u{Kiated  to  reflect  securities  issued  up  to  60 
days-prior  to  the  date  of  the  supplement. 

2.  If  you  are  not  selling  new  securities  in 
a  firm  commitment  underwritten  ofiering  or 
an  "ail  or  none"  best  efforts  offering,  reflect 
the  capitalization  "as  adjusted"  for  the  net 
proceeds  of  the  offering  only  in  the  following 
ways: 

a.  In  a  best  efforts  "minimum/maximum" 
offering,  reflect  both  the  minimum  and 
maximum  proceeds:  and 

b.  In  a  rights  offering  or  an  offering  of 
securities  upon  the  exercise  of  outstanding 
warrants,  reflect  the  proceeds  only  to  the 
extent  exercise  is  likely  in  view  of  the  current 
market  price. 

Instructions  to  Item  3  J):  Risk  factors 
should  be  concise  and  explain  clearly  how 
the  risk  affects  the  issuer  or  the  securities. 

Item  4.  Information  on  the  Company 

The  purpose  of  this  standard  is  to  provide 
information  about  the  company's  business 
operations,  the  products  it  makes  or  the 
services  it  provides,  and  the  factors  that 
affect  the  business.  The  standard  also  is 
intended  to  provide  information  regarding 
the  adequacy  and  suitability  of  the 
company's  properties,  plants  and  equipment, 
as  well  as  its  plans  for  future  increases  or 
decreases  in  such  capacity. 

A.  History  and  development  of  the 
company.  The  following  information  shall  be 
provided: 

1.  The  legal  and  commercial  name  of  the 
company. 

2.  The  date  of  incorporation  and  the  length 
of  life  of  the  company,  except  where 
indefinite. 

3.  The  domicile  and  legal  form  of  the 
company,  the  legislation  under  which  the 
company  operates,  its  country  of 
incorporation  and  the  address  and  telephone 
number  of  its  registered  office  (or  principal 
place  of  business  if  different  from  its 
registered  office).  Provide  the  name  and 
address  of  the  company's  agent  in  the  host 
countiy,  if  any. 


4.  The  important  events  in  the 
development  of  the  company's  business,  e.g. 
information  concerning  the  nature  and 
results  of  any  material  reclassification, 
merger  or  consolidation  of  the  company  or 
any  of  its  significant  subsidiaries; 
acquisitions  or  dispositions  of  material  assets 
other  than  in  the  ordinary  course  of  business: 
any  material  changes  in  the  mode  of 
conducting  the  business;  material  changes  in 
the  types  of  products  produced  or  services 
rendered;  name  changes;  or  the  nature  and 
results  of  any  bankruptcy,  receivership  or 
similar  proceedings  with  respect  to  the 
company  or  significant  subsidiaries. 

5.  A  description,  including  the  amount 
invested,  of  the  company's  principal  capital 
expenditures  and  divestitures  (including 
interests  in  other  companies),  since  the 
begiiming  of  the  company's  last  three 
financial  years  to  the  date  of  the  oaring  or 
listing  document 

6.  Information  concerning  the  principal 
capital  expenditures  and  divestitures 
currently  in  progress,  including  the 
distribution  of  these  investments 
geographically  (home  and  abroad)  and  the 
method  of  financing  (internal  or  external). 

7.  An  indication  of  any  public  takeover 
offers  by  third  parties  in  respect  of  the 
company's  shares  or  by  the  company  in 
respect  of  other  companies'  shares  which 
have  occurred  during  the  last  and  current 
financial  year.  The  price  or  exchange  terms 
attaching  to  such  offers  and  the  outcome 
thereof  are  to  be  stated. 

B.  Business  overview.  The  information 
required  by  this  item  may  be  presented  on 
the  same  trasis  as  that  used  to  determine  the 
company's  business  segments  under  the  body 
of  accounting  principles  used  in  preparing 
the  financial  statements.  The  following 
information  shall  be  provided: 

1.  A  description  of  the  nature  of  the 
company's  operations  and  its  principal 
activities,  stating  the  main  categories  of 
products  sold  and/or  services  performed  for 
each  of  the  last  three  financial  years.  Indicate 
any  significant  new  products  and/or  services 
that  have  been  introduced  and,  to  the  extent 
the  development  of  new  products  or  services 
has  been  publicly  disclosed,  give  the  status 
of  development. 

2.  A  description  of  the  principal  markets  in 
which  the  company  competes,  including  a 
breakdown  of  total  revenues  by  category  of 
activity  and  geographic  market  for  each  of  the 
last  three  financial  years. 

3.  A  description  of  the  seasonality  of  the 
company's  main  business. 

4.  A  description  of  the  sources  and 
availability  of  raw  materials,  including  a 
description  of  whether  prices  of  principal 
raw  materials  are  volatile. 

5.  A  description  of  the  marketing  channels 
used  by  the  comp)any,  including  an 
explanation  of  any  special  sales  methods, 
such  as  installment  sales. 

6.  Summary  information  regarding  the 
extent  to  which  the  company  is  dependent, 
if  at  all,  on  patents  or  licenses,  industrial, 
commercial  or  financial  contracts  (including 
contracts  with  customers  or  suppliers)  or 
new  manufacturing  processes,  where  such 
factors  are  material  to  the  company's 
business  or  profitability. 
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7.  The  basis  for  any  statements  made  by  the 
oompany  regarding  its  competitive  position 
shall  be  disclosed. 

8.  A  description  of  the  material  efiects  of 
government  regulations  on  the  company's 
business,  identifying  the  regulatory  body. 

C  Organixational  structure.  If  the  company 
is  part  of  a  group,  include  a  brief  description 
of  the  group  and  the  company's  position 
within  the  group.  Provide  a  listing  of  the 
company's  significant  subsidiaries,  including 
name,  country  of  incorporation  or  residence, 
proportion  of  ownership  interest  and,  if 
dimrent,  proportion  of  voting  power  held. 

D.  Property,  plants  and  equipment.  The 
company  shall  provide  information  regarding 
any  material  tangible  ^ed  assets,  including 
leued  properties,  and  any  major 
encumnances  thereon,  including  a 
description  of  the  size  and  uses  of  the 
property;  productive  capacity  and  extent  of 
utilization  of  the  company's  facilities:  how 
the  assets  are  held;  the  products  produced: 
and  the  location.  Also  describe  any 
environmental  issues  that  may  affect  the 
company's  utilization  of  the  assets.  With 
regard  to  any  material  plans  to  construct, 
expand  or  improve  fiacilities.  describe  the 
nature  of  and  reason  for  the  plan,  an  estimate 
of  the  amount  of  expenditures  including  the 
amount  of  expenditures  already  paid,  a 
description  of  the  method  of  financing  the 
activity,  the  estimated  dates  of  start  and 
completion  of  the  activity,  and  the  increase 
of  production  capacity  anticipated  after 
completion. 

Instruction  to  Item  4:  Furnish  the 
information  specified  in  any  industry  guide 
listed  in  Part  9  of  Regulation  S-K  (§  229.802 
of  this  chapter)  that  applies  to  you,  except 
that  if  you  furnish  the  information  specified 
in  Appendix  A  to  Item  4.D  of  this  form  you 
do  not  need  to  furnish  any  additional 
information  specified  in  Guide  2  relating  to 
oil  and  gas  operations. 

Instructions  to  hem  4.A.4:  If  you  are 
providing  the  information  called  for  by  Item 
4.A.4  in  an  annual  report,  you  only  have  to 
provide  the  required  information  for  the 
period  from  the  beginning  of  your  last  full 
financial  year  up  to  the  latest  practicable 
date. 

Instructions  to  Item  4.B: 

1.  The  reference  in  Item  4.B  to  "the  body 
of  accounting  principles  used  in  preparing 
the  financial  statements"  means  the 
accounting  principles  used  in  preparing  the 
primary  financial  statements,  not  to 
accounting  principles  used  only  to  prepare 
the  U.S.  GAAP  reconciliation. 

2.  If  you: 

(a)  Are  filing  a  registration  statement  on 
Form  F-1  under  the  Securities  Act  or  on 
Form  20-F  under  the  Exchange  Act, 

(b)  Were  not  required  to  file  reports  under 
Section  13(a)  or  15(d)  of  the  Exchange  Act 
immediately  prior  to  filing  that  registration 
statement,  and 

(c)  Have  not  received  (or  your  predecessor 
has  not  received)  revenue  from  operations 
during  each  of  the  three  fiscal  years 
immediately  prior  to  filing  the  registration 
statement: 

you  must  provide  information  about  your 
plan  of  operations.  Provide  information 
comparable  to  the  information  required  by 
Item  101(a)(2)  of  Regulation  S-K. 


Instructions  to  Item  4.D: 

1.  In  the  case  of  an  extractive  enterprise: 

(a)  Provide  material  information  about 
production,  reserves,  locations, 
developments  and  the  nature  of  your  interest 
If  individual  properties  are  of  major 
significance  to  you,  provide  more  detailed 
information  about  those  properties  and  use 
maps  to  disclose  information  about  their 
location. 

(b)  If  you  are  giving  reserve  estimates  in  the 
registration  statement  or  report: 

(i)  Consult  the  staff  of  the  Office  of 
International  Corporate  Finance  of  the 
Division  of  Corporation  Finance.  That  office 
may  request  that  you  provide  supplementally 
a  copy  of  the  full  report  of  the  engineer  or 
other  expert  who  estimated  the  reserves.  See 
Rule  418  of  Regulation  C  (§  230.418  of  this 
chapter)  and  Rule  12b-4  of  Regulation  12B 
(§  240.12b-4  of  this  chapter)  for  information 
about  submitting  supplemental  information 
to  the  Commission  and  requesting  its  return. 

(ii)  In  documents  you  file  publicly  with  the 
Commission,  do  not  disclose  estimates  of  oil 
or  gas  reserves  unless  the  reserves  are  proved 
(or  in  the  case  of  other  extractive  industries, 
proved  or  probable)  and  do  not  give 
estimated  values  of  those  reserves,  unless 
foreign  law  requires  you  to  disclose  the 
information.  If  these  types  of  estimates  have 
already  been  provided  to  any  person  that  is 
offering  to  acquire  you,  however,  you  may 
include  the  estimates  in  documents  relating 
to  the  acquisition. 

(iii)  If  you  represent  that  the  estimates  of 
reserves  you  provide,  or  any  estimated 
valuation  of  Uiose  reserves,  are  based  on 
estimates  prepmred  or  reviewed  by 
independent  consultants,  you  must  name 
those  consultants  in'the  document 

(c)  If  oil  and  gas  operations  are  material  to 
your  or  your  subsidiaries'  business 
operations  or  financial  position,  provide  the 
information  specified  in  Appendix  A  to  Item 
4.D.  located  at  the  end  of  this  Form. 

Item  5.  Operatiiig  and  Financial  RBview  and 
Prospects 

The  purpose  of  this  standard  is  to  provide 
management's  explanation  of  factors  that 
have  affected  the  company's  financial 
condition  and  results  of  operations  for  the 
historical  periods  covered  by  the  financial 
statements,  and  management's  assessment  of 
factors  and  trends  which  are  anticipated  to 
have  a  material  effect  on  the  company's 
financial  condition  and  results  of  operations 
in  future  periods. 

Discuss  the  company's  financial  condition, 
changes  in  financial  condition  and  results  of 
operations  for  each  year  and  interim  period 
for  which  financial  statements  are  required, 
including  the  causes  of  material  changes 
from  year  to  year  in  financial  statement  line 
items,  to  the  extent  necessary  for  an 
understanding  of  the  company's  business  as 
a  whole.  Information  provided  also  shall 
relate  to  all  separate  segments  of  the 
company.  Provide  the  information  specified 
below  as  well  as  such  other  information  that 
is  necessary  for  an  investor's  understanding 
of  the  company's  financial  condition, 
changes  in  financial  condition  and  results  of 
operations. 

A.  Operating  results.  Provide  information 
regarding  significant  fectors,  including 


unusual  or  infrequent  events  or  new 
developments,  materially  affecting  the 
company's  income  from  operations, 
indicating  the  extent  to  which  income  was  so 
affected.  Describe  any  other  significant 
component  of  revenue  or  expenses  necessary 
to  understand  the  company's  results  of 
operations. 

1.  To  the  extent  that  the  financial 
statements  disclose  material  changes  in  net 
sales  or  revenues,  provide  a  narrative 
discussion  of  the  extent  to  which  such 
changes  are  attributable  to  changes  in  prices 
or  to  changes  in  the  volume  or  amount  of 
products  or  services  being  sold  or  to  the 
introduction  of  new  products  or  services. 

2.  Describe  the  impact  of  inflation,  if 
material.  If  the  currency  in  which  financial 
statements  are  presenteid  is  of  a  country  that 
has  experienced  hyperinflation,  the  existence 
of  such  inflation,  a  five  year  history  of  the 
annual  rate  of  inflation  and  a  discussion  of 
the  impact  of  hyperinflation  on  the 
company's  business  shall  be  disclosed. 

3.  Provide  information  regarding  the 
impact  of  foreign  currency  fluctuations  on 
the  company,  if  material,  and  the  extent  to 
which  foreign  currency  net  investments  are 
hedged  by  currency  borrowings  and  other 
hedging  instruments. 

4.  Provide  information  regarding  any 
governmental  economic,  fiscal,  monetary  or 
political  policies  or  fiictors  that  have 
materially  affiected,  or  could  materially  afEsct, 
directly  or  indirectly,  the  company's 
operations  or  investments  by  host  country 
shareholders. 

B.  Liquidity  and  capital  resources.  The 
following  information  shall  be  provided: 

1.  Information  regarding  the  company's 
liquidity  (both  short  and  long  term], 
including: 

(a)  A  description  of  the  internal  and 
external  sources  of  liquidity  and  a  brief 
discussion  of  any  material  unused  sources  of 
liquidity.  Include  a  statement  by  the 
company  that,  in  its  opinion,  the  working 
capital  is  sufficient  for  the  company's  present 
requirements,  or,  if  not,  how  it  proposes  to 
provide  the  additional  working  capital 
needed. 

(b)  An  evaluation  of  the  sources  and 
amounts  of  the  company's  cash  flows, 
including  the  nature  and  extent  of  any  legal 
or  economic  restrictions  on  the  ability  of 
subsidiaries  to  transfer  funds  to  the  ccunpany 
in  the  form  of  cash  dividends,  loans  or 
advances  and  the  impact  such  restrictions 
have  had  or  are  expected  to  have  on  the 
ability  of  the  company  to  meet  its  cash 
obligations. 

(c)  Information  on  the  level  of  borrowings 
at  the  end  of  the  period  under  review,  the 
seasonality  of  borrowing  requirements  and 
the  maturity  profile  of  borrowings  and 
committed  borrowing  facilities,  with  a 
description  of  any  restrictions  on  their  use. 

2.  Information  regarding  the  type  of 
financial  instruments  used,  the  maturity 
profile  of  debt,  currency  and  interest  rate 
structure.  The  discussion  also  should  include 
funding  and  treasury  policies  ana  objectives 
in  terms  of  the  manner  in  which  treasury 
activities  are  controlled,  the  currencies  in 
which  cash  and  cash  equivalents  are  held, 
the  extent  to  which  borrowings  are  at  fixed 
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rates,  and  the  use  of  financial  instruments  for 
hedging  purposes. 

3.  Information  regarding  the  company's 
material  commitments  for  capital 
expenditures  as  of  the  end  of  the  latent 
financial  year  and  any  subsequent  interim 
period  and  an  indication  of  the  general 
purpose  of  such  commitments  and  the 
anticipated  sources  of  funds  needed  to  fulfill 
such  commitments. 

C.  Research  and  development,  patents  and 
licenses,  etc.  Provide  a  description  of  the 
company's  research  and  development 
policies  for  the  last  three  years,  where  it  is 
significant,  including  the  amount  spent 
during  each  of  the  last  three  financial  years 
on  company-sponsored  research  and 
development  activities. 

D.  Trend  information.  The  company 
should  identify  the  most  significant  recent 
trends  in  production,  sales  and  inventory,  the 
state  of  the  order  book  and  costs  and  selling 
prices  since  the  latest  financial  year.  The 
company  also  should  discuss,  for  at  least  the 
current  financial  year,  any  known  trends, 
uncertainties,  demands,  commitments  or 
events  that  are  reasonably  likely  to  have  a 
material  effect  on  the  company's  net  sales  or 
revenues,  income  from  continuing 
operations,  profitability,  liquidity  or  capital 
resources,  or  that  would  cause  reported 
financial  information  not  necessarily  to  be 
indicative  of  futiue  operating  results  or 
financial  condition. 

Instructions  to  Hem  5: 

1.  Refer  to  the  Commission's  interpretive 
release  (No.  33-6835)  dated  May  18, 1989  for 
guidance  in  preparing  this  discussion  and 
analysis  by  management  of  the  company's 
financial  condition  and  results  of  operations. 

2.  The  discussion  should  focus  on  the 
primary  financial  statements  presented  in  the 
document.  You  should  refer  to  the 
reconciliation  to  U.S.  GAAP,  if  any.  and 
discuss  any  aspects  of  the  differences 
between  foreign  and  U.S.  GAAP,  not 
otherwise  discussed  in  the  reconciliation, 
that  you  believe  are  necessary  for  an 
understanding  of  the  financial  statements  as 
a  whole. 

3.  We  encourage  you  to  supply  forward- 
looking  information,  but  that  type  of 
information  is  not  required.  Forward-looking 
information  is  covered  expressly  by  the  safe 
harbor  provisions  of  Section  27A  of  the 
Securities  Act  and  Section  27A  of  the 
Exchange  Act  Forward-looking  information 
is  difforent  than  presently  known  data  which 
wiU  have  an  impact  on  future  operating 
results,  such  as. known  future  increases  in 
costs  of  labor  or  materials.  You  are  required 
to  disclose  this  latter  type  of  data  if  it  is 
material. 

Instruction  to  Item  S.A: 

1.  You  must  provide  the  information 
required  by  Item  5.A.2  with  respect  to 
hyperinflation  if  hyperinflation  iias  occurred 
in  any  of  the  periods  for  wrfaidi  you  are 
required  to  provide  audited  financial 
statements  or  unaudited  interim  financial 
statements  in  the  document  See  Rule  3-20(c) 
of  Regulation  S-X  for  a  discussion  of 
cumulative  inflation  rates  that  trigger  this 
requirement 


Item  6.  Directors,  Senior  Management  and 
Employees 

The  purpose  of  this  standard  is  to  provide 
information  concerning  the  company's 
directors  and  managers  that  will  allow 
investors  to  assess  such  individuals' 
experience,  qualifications  and  levels  of 
compensation,  as  well  as  their  relationship 
with  the  company.  Information  concerning 
the  company's  employees  is  also  required. 

A.  Directors  and  senior  management.  The 
following  information  shall  be  disclosed  with 
respect  to  the  company's  directors  and  senior 
management,  and  any  employees  such  as 
scientists  or  designers  upon  whose  work  the 
company  is  dependent: 

1.  Name,  business  experience,  functions 
and  areas  of  experience  in  the  company. 

2.  Principal  business  activities  performed 
outside  the  issuing  company  (including,  in 
the  case  of  directors,  other  principal 
directorships). 

3.  Date  of  birth  or  age  (if  required  to  be 
reported  in  the  home  country  or  otherwise 
publicly  disclosed  by  the  company). 

4.  The  nature  of  any  family  relationship 
between  any  of  the  persons  named  above. 

5.  Any  arrangement  or  imderstanding  with 
major  shareholders,  customers,  suppliers  or 
others,  pursuant  to  which  any  person 
referred  to  above  was  selected  as  a  director 
or  member  of  senior  management. 

B.  Compensation.  Provide  the  following 
information  for  the  last  full  financial  year  for 
the  company's  directors  and  members  of  its 
administrative,  supervisory  or  management 
bodies: 

1.  The  amount  of  compensation  paid,  and 
benefits  in  kind  granted,  to  such  persons  by 
the  company  and  its  subsidiaries  for  services 
in  all  capacities  to  the  company  and  its 
subsidiaries  by  any  person.  Disclosure  of 
compensation  is  required  on  an  individual 
basis  unless  individual  disclosure  is  not 
required  in  the  company's  home  country  and 
is  not  otherwise  publicly  disclosed  by  the 
company.  The  standard  also  covers 
contingent  or  deferred  compensation  accrued 
for  the  year,  even  if  the  compensation  is 
payable  at  a  later  date.  If  any  portion  of  the 
compensation  was  paid  (a)  pursuant  to  a 
bonus  or  profit-sharing  plan,  provide  a  brief 
description  of  the  plan  and  the  basis  upon 
which  such  persons  participate  in  the  plan; 
or  (b)  in  the  form  of  stock  options,  provide 
the  title  and  amoimt  of  securities  covered  by 
the  options,  the  exercise  price,  the  purchase 
price  (if  any),  and  the  expiration  date  of  the 
options. 

2.  The  total  amounts  set  aside  or  accrued 
by  the  company  or  its  subsidiaries  to  provide 
pension,  retirement  or  similar  benefits. 

C.  Board  practices.  The  foUowong 
information  for  the  company's  last  completed 
financial  year  shall  be  given  with  respect  to, 
unless  otherwise  specified,  the  company's 
directors,  and  members  of  its  administrative, 
supervisory  or  management  bodies. 

1.  Date  of  expiration  of  the  oinent  term  of 
office,  if.applicable,  and  the  period  during 
which  the  person  has  served  in  that  office. 

2.  Details  of  directors'  service  contracts 
with  the  company  or  any  of  its  subsidiaries 
providing  for  benefits  upon  termination  of 
employment,  or  an  appropriate  negative 
statement 


3.  Details  relating  to  the  company's  audit 
committee  and  remuneration  committee, 
including  the  names  of  committee  members 
and  a  summary  of  the  terms  of  reference 
under  which  the  committee  operates. 

D.  Employees.  Provide  either  the  number  of 
employees  at  the  end  of  the  p>eriod  or  the 
average  for  the  period  for  each  of  the  past 
three  financial  years  (and  changes  in  such 
numbers,  if  material)  and,  if  possible,  a 
breakdown  of  persons  employed  by  main 
category  of  activity  and  geographic  location. 
Also  disclose  any  significant  change  in  the 
number  of  employees,  and  information 
regarding  the  relationship  between 
management  and  labor  unions.  If  the 
company  employs  a  significant  cumber  of 
temporary  employees,  include  disclosure  of 
the  number  of  temporary  employees  on  an 
average  during  the  most  recent  financial  year. 

E.  Share  ownership. 

1.  With  respect  to  the  persons  listed  in 
subsection  6.B,  above,  provide  information  as 
to  their  share  ownership  in  the  company  as 
of  the  most  recent  practicable  date  (including 
disclosure  on  an  individual  basis  of  the 
number  of  shares  and  percent  of  shares 
outstanding  of  that  class,  and  whether  they 
have  different  voting  rights)  held  by  the 
persons  listed  and  options  granted  to  them 
on  the  company's  shares.  Information 
regarding  options  shall  include:  the  title  and 
amouint  of  sec\irities  called  for  by  the 
options;  the  exercise  price;  the  pim:hase 
price,  if  any;  and  the  expiration  date  of  the 
options. 

2.  Describe  any  arrangements  for  involving 
the  employees  in  the  capital  of  the  company, 
including  any  arrangement  that  involves  the 
issue  or  grant  of  options  or  shares  or 
securities  of  the  company. 

Instruction  to  Item  6.C:  The  term  "plan"  is 
used  very  broadly  and  includes  any  type  of 
arrangement  for  compensation,  even  if  ths 
terms  of  the  plan  are  not  contained  in  a 
formal  document 

Instruction  to  Item  6£:  If  (a)  any  of  the 
persons  listed  in  subsection  6.B  beneficially 
owns  less  than  one  p>ercent  of  the  class  of 
shares  and  (b)  that  person's  individual  share 
ownership  previously  has  not  been  disclosed 
to  shareholders  or  otherwise  made  public, 
you  may  indicate,  by  an  asterisk  and 
explanatory  footnote  or  similar  means,  that 
the  person  beneficially  owns  less  than  one 
percent  of  the  class,  instead  of  providing  that 
person's  individual  share  ownership. 

Item  7.  M«iar  Shareholdan  and  Relatsd 
Puly  Transacdons 

The  purpose  of  this  standard  is  to  provide 
information  regarding  the  major  shareholders 
and  others  that  control  or  may  control  the 
company.  The  standard  also  provides 
information  regarding  transactions  the 
company  has  entered  into  with  persons 
affiliated  with  the  company  and  whether  the 
terms  of  such  transactions  are  fair  to  the 
company.  These  standards  may  require 
disclosiue  of  related  party  transactions  not 
required  to  be  disclosed  under  the  body  of 
accounting  principles  used  in  preparing  the 
financial  statements.  This  standard  is  not 
intended  to  address  the  thresholds  at  which 
shareholders  are  required,  on  a  continuing 
basis,  to  disclose  their  beneficial  ownership 
of  securities. 
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A.  Major  shareholders.  To  the  extent  that 
the  following  information  is  known  to  the 
company  or  can  be  ascertained  from  public 
filings,  it  should  be  provided  as  of  the  most 
recent  practicable  date,  with  references  to  the 
number  of  shares  held  in  the  company 
including  shares  beneficially  owned. 

1.  The  following  information  shall  be 
provided  regarding  the  company's  major 
shareholders,  which  means  shareholders  that 
are  the  beneficial  owners  of  5%  or  more  of 
each  class  of  the  company's  voting  securities 
(unless  the  company  is  required  to  disclose 

a  lesser  percentage  in  its  home  country,  in 
which  case  that  lesser  percentage  applies): 

(a)  Provide  the  names  of  the  major 
shareholders,  and  the  number  of  shares  and 
the  percentage  of  outstanding  shares  of  each 
class  owned  by  each  of  them  as  of  the  most 
recent  practicable  date,  or  an  appropriate 
negative  statement  if  there  are  no  major 
shareholders. 

(b)  Disclose  any  significant  change  in  the 
percentage  ownership  held  by  any  major 
shareholders  during  the  past  three  years. 

(c)  Indicate  whether  the  company's  major 
shareholders  have  diflerent  voting  rights,  or 
an  appropriate  negative  statement. 

2.  Information  shall  be  provided  as  to  the 
portion  of  each  class  of  securities  held  in  the 
host  country  and  the  number  of  record 
holders  in  the  host  country. 

3.  To  the  extent  known  to  the  company, 
state  whether  the  company  is  directly  or 
indirectly  owned  or  controlled  by  another 
corporation(s),  by  any  foreign  government  or 
by  any  other  natural  or  legal  person(s) 
severally  or  jointly,  and,  if  so,  give  the 
name(s)  of  such  controlling  corporation(s), 
government  or  other  person(s),  and  briefly 
describe  the  nature  of  such  control,  including 
the  amount  and  proportion  of  capital  held 
giving  a  right  to  vote. 

4.  Describe  any  arrangements,  known  to 
the  company,  the  operation  of  which  may  at 
a  subsequent  date  result  in  a  change  in 
control  of  the  company. 

B.  Related  party  transactions.  Provide  the 
information  required  below  for  the  period 
since  the  beginning  of  the  company's 
preceding  three  financial  years  up  to  the  date 
of  the  document,  with  respect  to  transactions 
or  loans  between  the  company  and  (a) 
enterprises  that  directly  or  indirectly  through 
one  or  more  intermediaries,  control  or  are 
controlled  by,  or  are  under  common  control 
with,  the  company;  (b)  associates;  (c) 
individuals  owning,  directly  or  indirectly,  an 
interest  in  the  voting  power  of  the  company 
that  gives  them  significant  influence  over  the 
company,  and  close  members  of  any  such 
individual's  family;  (d)  key  management 
personnel,  that  is,  those  persons  having 
authority  and  responsibility  for  planning, 
directing  and  controlling  the  activities  of  the 
company,  including  directors  and  senior 
management  of  companies  and  close 
members  of  such  individuals'  families;  and 
(e)  enterprises  in  which  a  substantial  interest 
in  the  voting  power  is  owned,  directly  or 
indirectly,  by  any  person  described  in  (c)  or 
(d)  or  over  which  such  a  person  is  able  to 
exercise  significant  influence.  This  includes 
enterprises  owned  by  directors  or  major 
shareholders  of  the  company  and  enterprises 
that  have  a  member  of  key  management  in 


common  with  the  company.  Close  members 
of  an  individual's  family  are  those  that  may 
be  expected  to  influence,  or  be  influenced  by, 
that  person  in  their  dealings  with  the 
company.  An  associate  is  an  unconsolidated 
enterprise  in  which  the  company  has  a 
significant  influence  or  which  has  significant 
influence  over  the  company.  Significant 
influence  over  an  enterprise  is  the  power  to 
participate  in  the  financial  and  operating 
policy  decisions  of  the  enterprise  but  is  less 
than  control  over  those  policies. 
Shareholders  beneficially  owning  a  10% 
interest  in  the  voting  power  of  the  company 
are  presumed  to  have  a  significant  influence 
on  the  company. 

1.  The  nature  and  extent  of  any 
transactions  or  presently  proposed 
transactions  which  are  material  to  the 
company  or  the  related  party,  or  any 
transactions  that  are  unusual  in  their  nature 
or  conditions,  involving  goods,  services,  or 
tangible  or  intangible  assets,  to  which  the 
company  or  any  of  its  parent  or  subsidiaries 
was  a  party. 

2.  The  amount  of  outstanding  loans 
(including  guarantees  of  any  kind)  made  by 
the  company  or  any  of  its  parent  or 
subsidiaries  to  or  for  the  benefit  of  any  of  the 
persons  listed  above.  The  information  given 
should  include  the  largest  amounl 
outstanding  during  the  period  covered,  the 
amount  outstanding  as  of  the  latest 
practicable  date,  the  nature  of  the  loan  and 
the  transaction  in  which  it  was  incurred,  and 
the  interest  rate  on  the  loan. 

C  Interests  of  experts  and  counsel.  If  any 
of  the  named  experts  or  counselors  was 
employed  on  a  contingent  basis,  owns  an 
amount  of  shares  in  the  company  or  its 
subsidiaries  which  is  material  to  that  person, 
or  has  a  material,  direct  or  indirect  economic 
interest  in  the  company  or  that  depends  on 
the  success  of  the  oflering,  provide  a  brief 
description  of  the  nature  and  terms  of  such 
contingency  or  interest. 

Instructions  to  Item  7.B: 

1.  If  you  are  providing  the  information 
called  for  by  Item  7.B  in  an  annual  report, 
you  only  have  to  provide  the  required 
information  for  the  period  from  the  beginning 
of  your  last  full  fiscal  year  up  to  the  latest 
practicable  date. 

2.  In  response  to  Item  7.B.2,  if  the  lender 
is  a  bank,  savings  and  loan  association,  or 
broker  dealer  extending  credit  under  Federal 
Reserve  Regulation  T,  and  the  loans  are  not 
disclosed  as  nonaccrual,  past  due, 
restructured  or  potential  problems  under 
Industry  Guide  3,  your  response  may  consist 
of  a  statement,  if  true,  that  the  loans  in 
question  (A)  were  made  in  the  ordinary 
course  of  business,  (B)  were  made  on 
substantially  the  same  terms,  including 
interest  rates  and  collateral,  as  those 
prevailing  at  the  time  for  comparable 
transactions  with  other  persons,  and  (C)  did 
not  involve  more  than  the  normal  risk  of 
collectibility  or  present  other  unfavorable 
features. 

Instruction  to  Item  7.C:  If  you  are  filing 
Form  20-F  as  a  registration  statement  or 
annual  report  under  the  Exchange  Act,  you 
do  not  have  to  provide  the  information  called 
for  by  Item  7.C.  You  must  provide  this 
information  if  you  are  filing  a  registration 


statement  imder  the  Securities  Act. 
Accountants  who  provide  a  report  on 
financial  statements  that  are  presented  or 
incorporated  by  reference  in  a  registration 
statement  should  note  Article  2  of  Regulation 
S-X.  That  Article  contains  the  Commission's 
requirements  for  qualifications  and  reports  of 
accountants. 

Item  8.  Financial  Infonnation 

The  purpose  of  this  standard  is  to  specify 
which  financial  statements  must  be  included 
in  the  document,  as  well  as  the  periods  to  be 
covered,  the  age  of  the  financial  statements 
and  other  information  of  a  financial  nature. 

A.  Consolidated  Statements  and  Other 
Financial  Infonnation. 

1.  The  document  must  contain 
consolidated  financial  statements,  audited  by 
an  independent  auditor  and  accompanied  by 
an  audit  report,  comprised  of: 

(a)  Balance  sheet; 

(b)  Income  statement; 

(c)  Statement  showing  either  (i)  changes  in 
equity  other  than  those  arising  from  capital 
transactions  with  owners  and  distributions  to 
owners;  or  (ii)  all  changes  in  equity 
(including  a  subtotal  of  all  non-owner  items 
recognized  directly  in  equity); 

(d)  Cash  flow  statement; 

(e)  Related  notes  and  schedules  required  by 
the  comprehensive  body  of  accoimting 
standards  pursuant  to  which  the  financial 
statements  are  prepared;  and 

(f)  If  not  included  in  the  primary  financial 
statements,  a  note  analyzing  the  changes  in 
each  caption  of  shareholders'  equity 
presented  in  the  balance  sheet. 

2.  The  document  should  include 
comparative  financial  statements  that  cover 
the  latest  three  financial  years,  audited  in 
accordance  with  a  comprehensive  body  of 
auditing  standards. 

3.  The  audit  report(s)  must  cover  each  of 
the  periods  for  which  these  international 
disclosure  standards  require  audited 
financial  statements.  If  the  auditors  have 
refused  to  provide  a  report  on  the  annual 
accounts  or  if  the  report(s)  contain 
qualifications  or  disclaimers,  such  refusal  or 
such  qualifications  or  disclaimers  shall  be 
reproduced  in  full  and  the  reasons  given,  so  - 
the  host  country  securities  regulator  can 
determine  whether  or  not  to  accept  the 
financial  statements.  Include  an  indication  of 
any  other  information  in  the  document 
which  has  been  audited  by  the  auditors. 

4.  The  last  year  of  audited  financial 
statements  may  not  be  older  than  15  months 
at  the  time  of  the  offering  or  listing;  provided, 
however,  that  in  the  case  of  the  company's 
initial  public  offering,  the  audited  financial 
statements  also  shall  be  as  of  a  date  not  older 
than  12  months  at  the  time  the  document  is 
filed.  In  such  cases,  the  audited  financial 
statements  may  cover  a  period  of  less  than  a 
full  year. 

5.  If  the  document  is  dated  more  than  nine 
months  after  the  end  of  the  last  audited 
financial  year,  it  should  contain  consolidated 
interim  financial  statements,  which  may  be 
unaudited  (in  which  case  that  fact  should  be 
stated),  covering  at  least  the  first  six  months 
of  the  financial  year.  The  interim  financial 
statements  shoiUd  include  a  balance  sheet, 
income  statement,  cash  flow  statement,  and 
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a  statement  showing  either  (i)  changes  in 
equity  other  than  those  arising  from  capital 
transactions  with  owners  and  distributions  to 
owners,  or  (ii)  all  changes  in  equity 
(including  a  subtotal  of  all  non-owner  items 
recognized  directly  in  equity).  Each  of  these 
statements  may  be  in  condensed  form  as  long 
as  it  contains  the  major  line  items  from  the 
latest  audited  financial  statements  and 
includes  the  major  components  of  assets, 
liabilities  and  equity  (in  the  case  of  the 
balance  sheet);  income  and  expenses  (in  the 
case  of  the  income  statement)  and  the  major 
subtotals  of  cash  flows  (in  the  case  of  the 
cash  flow  statement).  The  interim  financial 
statements  should  include  comparative 
statements  for  the  same  period  in  the  prior 
financial  year,  except  that  the  requirement 
for  comparative  balance  sheet  information 
may  be  satisfied  by  presenting  the  year  end 
balance  sheet.  If  not  included  in  the  primary 
financial  statements,  a  note  should  be 
provided  analyzing  the  changes  in  each 
caption  of  shareholders'  equity  presented  in 
the  balance  sheet.  The  interim  financial 
.  statements  should  include  selected  note 
disclosures  that  will  provide  an  explanation 
of  events  and  changes  that  ate  significant  to 
an  understanding  of  the  changes  in  financial 
position  and  performance  of  the  enterjjrise 
since  the  last  annual  reporting  date.  If,  at  the 
date  of  the  document,  the  company  has 
published  interim  financial  information  that 
covers  a  more  current  period  than  those 
otherwise  required  by  this  standard,  the  more 
current  interim  financial  information  must  be 
included  in  the  document.  Companies  are 
encouraged,  but  not  required,  to  have  any 
interim  financial  statements  in  the  doomient 
reviewed  by  an  independent  auditor.  If  such 
a  review  has  been  p)erformed  and  is  referred 
to  in  the  document,  a  copy  of  the  auditor's 
interim  review  report  must  be  provided  in 
the  dociunert. 

6.  If  the  amount  of  export  sales  constitutes 
a  significant  portion  of  the  company's  total 
sales  volume,  provide  the  total  amoimt  of 
export  sales  and  the  percent  and  amount  of 
export  sales  in  the  total  amount  of  sales 
volume. 

7.  Provide  information  on  any  legal  or 
arbitration  proceedings,  including  those 
relating  to  bankruptcy,  receivership  or 
similar  proceedings  and  those  involving  any 
third  party,  which  may  have,  or  have  had  in 
the  recent  past,  significant  effects  on  the 
company's  financial  position  or  profitability. 
This  includes  governmental  proceedings 
pending  or  known  to  be  contemplated. 

8.  D^cribe  the  company's  policy  on 
dividend  distributions. 

B.  Significant  Changes.  Disclose  whether 
or  not  any  significant  change  has  occurred 
since  the  date  of  the  annual  financial 
statements,  and/or  since  the  date  of  the  most 
recent  interim  financial  statements,  if  any, 
included  in  the  document. 

Instructions  to  Item  8: 

1.  This  item  refers  to  the  company,  but 
note  that  under  Rules  3-05, 3-09,  3-10  and 
3-14  of  Regulation  S-X,  you  also  may  have 
to  provide  financial  statements  or  financial 
information  for  entities  other  than  the  issuer. 
In  some  cases,  you  may  have  to  provide 
financial  statements  for  a  predecessor.  See 
the  definition  of  "predecessor"  in  Exchange 
Act  Rule  12b-2  and  Securities  Act  Rule  405. 


2.  For  offerings  of  seciu'ities  (a)  upon  the 
exercise  of  outstanding  rights  granted  by  the 
issuer  of  the  securities  to  be  offered,  if  the 
rights  are  granted  pro  rata  to  all  existing 
securityholders  of  the  class  of  seciu'ities  to 
which  the  rights  attach;  or  (b)  pursuant  to  a 
dividend  or  interest  reinvestment  plan;  or  (c) 
upon  the  conversion  of  outstanding 
convertible  securities  or  upon  the  exercise  of 
outstanding  transferable  warrants  issued  by 
the  issuer  of  the  seciu'ities  to  be  offered,  or 
by  an  affiliate  of  that  issuer,  the  15-month 
period  referred  to  in  Item  8.A.4  is  extended 
to  18  months  and  the  interim  financial 
statements  referred  to  in  Item  8.A.5  shall  be 
as  of  a  date  within  12  months  of  the  date  of 
the  document.  The  provisions  of  this 
paragraph  are  not  applicable  if  securities  are 
to  be  offered  or  sold  in  a  standby 
underwriting  in  the  United  States  or  similar 
arrangement 

Instructions  to  Item  8.AJ: 

1.  You  do  not  have  to  provide  a  balance 
sheet  for  the  earliest  of  the  three-year  periods 
specified  in  Item  8.A.2  if  that  balance  sheet 
is  not  required  by  a  jurisdiction  outside  the 
United  States. 

2.  The  financial  statements  must  be 
audited  in  accordance  with  U.S.  generally 
accepted  auditing  standards,  and  the  auditor 
must  comply  with  the  U.S.  and  Conunission 
standards  for  auditor  independence.  Note 
Article  2  of  Regulation  S-X,  which  contains 
requirements  for  qualifications  and  reports  of 
accountants. 

Instruction  to  Item  8.A.3:Tbe 
circumstances  in  which  we  would  accept  an 
audit  report  containing  a  disclaimer  or 
qualification  are  extremely  limited.  If  you 
plan  to  submit  this  type  of  report,  we 
recommend  that  you  contact  the  staff  of  the 
Office  of  Chief  Accountant  in  the  Division  of 
Corporation  Finance  well  in  advance  of  filing 
the  document,  to  discuss  the  report. 

Instructions  to  Item  8.A.4: 

1.  In  calculating  the  15-month  requirement 
for  the  age  of  financial  statements,  determine 
the  age  based  on  the  period  of  time  that  has 
elapsed  between  the  date  of  the  balance  sheet 
and  "the  time  of  the  offering  or  listing," 
which  means  the  time  the  registration 
statement  is  declared  effective.  You  may 
satisfy  this  requirement  by  providing  audited 
financial  statements  covering  a  period  of  less 
than  a  full  year. 

2.  The  additional  requirement  that 
financial  statements  be  no  older  than  12 
months  at  the  date  of  filing  applies  only  in 
those  limited  cases  where  a  nonpublic 
company  is  registering  its  initial  public 
offering  of  securities.  We  will  waive  this 
requirement  in  cases  where  the  company  is 
able  to  represent  adequately  to  us  that  it  is 
not  required  to  comply  with  this  requirement 
in  any  other  jurisdiction  outside  the  United 
States  and  that  complying  with  the 
requirement  is  impracticable  or  involves 
undue  hardship.  File  this  representation  as 
an  exhibit  to  the  registration  statement  If  we 
waive  the  12-month  requirement,  you  must 
comply  with  the  15-month  requirement  in 
this  item. 

Instructions  to  Item  8.A.S: 

1.  Item  8.A.5  does  not  apply  to  annual 
rejperts  on  Form  20-F. 

2."  The  third  sentence  of  Item  8.A.5 
explains  that  the  required  interim  financial 


statements  may  be  in  condensed  form  using 
major  line  items  bom  the  latest  audited 
financial  statements.  To  determine  which 
major  line  items  must  be  included  in 
condensed  interim  information,  see  Rules 
10-01  (a)  (1)  through  (7). 

3.  The  third  sentence  from  the  end  of  Item 
8.A.5  requires  you  to  include  in  the 
document  interim  financial  information  that 
has  been  published  by  the  company  if  that 
information  covers  a  more  current  period 
than  the  statements  otherwise  required  by 
Item  8.  This  requirement  does  not  apply  to 
annual  reports  filed  on  Form  20-F.  The 
requirement  covers  any  publication  of 
financial  information  ^at  includes,  at  a 
minimum,  revenue  and  income  information, 
even  if  that  information  is  not  published  as 
part  of  a  complete  set  of  financial  statements. 
Whenever  you  provide  more  current  interim 
financial  information  in  response  to  this 
requirement: 

(a)  Describe  any  ways  in  which  the 
accounting  principles,  practices  and  methods 
used  in  preparing  that  interim  financial 
information  vary  materially  frtMn  the 
principles,  practices  and  methods  accepted 
in  the  United  States,  and 

(b)  Quantify  any  material  variations,  unless 
they  already  are  quantified  because  they 
occiu'  in  other  financial  statements  included 
in  the  document 

Instructions  to  Item  8.A.7: 

1.  This  Item  also  requires  disclosure  of  any 
material  proceeding  in  which  any  director, 
any  member  of  senior  management,  or  any  of 
your  affiliates  is  either  a  party  adverse  to  you 
or  your  subsidiaries  or  has  a  material  interest 
adverse  to  your  or  your  subsidiaries. 

2.  If  you  are  providing  the  information 
called  for  by  Item  8.A.7  in  an  annual  report, 
also  describe  the  disposition  of  any 
previously  reported  litigation  that  occurred 
during  the  last  fiscal  year. 

Item  9.  The  Offer  and  Liitiiig 

The  purpose  of  this  standard  is  to  provide 
information  regarding  the  offer  or  listing  of 
securities,  the  plan  for  distribution  of  the 
securities  and  related  matters. 

A.  Offer  and  listing  details. 

1.  Indicate  the  expected  price  at  which  the 
securities  will  be  offered  or  the  method  of 
determining  the  price,  and  the  amount  of  any 
ex(>enses  specifically  charged  to  the 
subscriber  or  purchaser. 

2.  If  there  is  not  an  established  market  for 
the  seciuities,  the  document  shall  contain 
information  regarding  the  manner  of 
determination  of  the  offering  price  as  well  as 
of  the  exercise  price  of  warrants  and  the 
conversion  price  of  convertible  securities, 
including  who  established  the  price  or  who 
is  formally  responsible  for  the  determination 
of  the  price,  the  various  factors  considered  in 
such  determination  and  the  parameters  or 
elements  used  as  a  basis  for  establishing  the 
price. 

3.  If  the  company's  shareholders  have  pre- 
emptive purchase  rights  and  where  the 
exercise  of  the  right  of  pre-emption  of 
shareholders  is  restricted  or  withdrawn,  the 
company  shall  indicate  the  basis  for  the  issue 
price  if  the  issue  is  for  cash,  together  with  the 
reasons  for  such  restriction  or  withdrawal 
and  the  beneficiaries  of  such  restriction  or 
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withdrawal  if  intended  to  benefit  specific 
persons. 

4.  Information  regarding  tlie  price  history 
of  the  stock  to  be  o^red  or  listed  shall  be 
disclosed  as  folloMrs: 

(a)  For  the  five  most  recent  full  financial 
years:  the  annual  high  and  low  market  prices; 

(b)  For  the  two  most  recent  full  financial 
years  and  any  subsequent  period:  the  high 
and  low  market  prices  for  each  full  financial 
quarter, 

(c)  For  the  most  recent  six  months:  the  high 
and  low  market  prices  for  each  month; 

(d)  For  pre-emptive  issues,  the  market 
prices  for  the  fii^t  trading  day  in  the  most 
recent  six  months,  for  the  last  trading  day 
before  the  announcement  of  the  offering  and 
(if  different]  for  the  latest  practicable  date 
prior  to  publication  of  the  document. 

Information  shall  be  given  with  respect  to 
the  market  price  in  the  host  market  and  the 
principal  trading  market  outside  the  host 
market  If  significant  trading  suspensions 
occurred  in  the  prior  three  years,  they  shall 
be  disclosed.  If  Uie  securities  are  not 
regularly  traded  in  an  organized  market, 
information  shall  be  given  about  any  lack  of 
liqiiidity. 

5.  State  the  type  and  class  of  the  securities 
being  offered  or  listed  and  fiimish  the 
followdng  information: 

(a)  Indicate  whether  the  shares  are 
registered  shares  or  bearer  shares  and  provide 
the  number  of  shares  to  be  issued  and  to  be 
made  available  to  the  market  for  each  kind 

of  share.  The  nominal  par  or  equivalent  value 
should  be  given  on  a  per  share  basis  and, 
where  applicable,  a  statement  of  the 
minimum  offsr  price.  Describe  the  coupons 
attached,  if  applicable. 

(b)  Describe  arrangements  for  transfer  and 
any  restrictions  on  the  free  transferability  of 
the  shares. 

6.  If  the  rights  evidenced  by  the  securities 
being  offered  or  listed  are  or  may  be 
materially  limited  or  qualified  by  the  rights 
evidenced  by  any  other  class  of  securities  or 
by  the  provisions  of  any  contract  or  other 
documents,  include  information  regarding 
such  limitation  or  qualification  and  its  effect 
on  the  rights  evidenced  by  the  securities  to 
be  listed  or  offered. 

7.  With  respect  to  securities  other  than 
common  or  ordinary  shares  to  be  listed  or 
offered,  outline  briefly  the  rights  evidenced 
thereby. 

(a)  If  subscription  warrants  or  rights  are  to 
be  listed  or  offered,  state:  the  title  and 
amount  of  securities  called  for;  the  amount 
of  warrants  or  rights  outstanding;  provisions 
for  changes  to  or  adjustments  in  the  exercise 
price;  the  period  during  which  and  the  price 
at  which  the  warrants  or  rights  are 
exercisable;  and  any  other  material  terms  of 
such  warrants  or  rights. 

(b)  Where  convertible  securities  or  stock 
purchase  warrants  to  be  listed  or  offered  are 
subject  to  redemption  or  call,  the  description 
of  the  conversion  terms  of  the  securities  or 
material  terms  of  the  warrants  shall  include 
whether  the  right  to  convert  or  purchase  the 
securities  will  be  forfeited  unless  it  is 
exercised  before  the  date  specified  in  the 
notice  of  redemption  or  call;  the  expiration 
or  termination  date  of  the  warrants;  the  kind, 
frequency  and  timing  of  notice  of  the 


redemption  or  call,  including  where  the 
notice  will  be  published;  and.  in  the  case  of 
bearer  securities,  that  investors  are 
responsible  for  making  arrangements  to 
prevent  loss  of  the  right  to  convert  or 
purchase  in  the  event  of  redemption  or  call. 
B.  Plan  of  distribution. 

1.  The  names  and  addresses  of  the  entities 
underwriting  or  guaranteeing  the  offiering 
shall  be  listed. 

2.  To  the  extent  known  to  the  company, 
indicate  whether  major  shareholders, 
directors  or  members  of  the  company's 
management,  su{>ervisory  or  adxainistrative 
bodies  intend  to  subscribe  in  the  ofiiBring,  or 
whether  any  person  intends  to  subscribe  for 
more  than  5%  of  the  offiering. 

3.  Identify  any  group  of  targeted  potential 
investors  to  whom  the  securities  are  offiered. 
If  the  offisring  is  being  made  simultaneously 
in  the  markets  of  two  or  more  countries  and 
if  a  tranche  has  been  or  is  being  reserved  for 
certain  of  these,  indicate  any  such  tranche. 

4.  If  securities  are  reserved  for  allocation  to 
any  group  of  targeted  investors,  including,  for 
example,  offerings  to  existing  shareholders, 
directors,  or  employees  and  past  employees 
of  the  company  or  its  subsidiaries,  provide 
details  of  these  and  any  other  preferential 
allocation  arrangements. 

5.  Indicate  whether  the  amount  of  the 
offering  could  be  increased,  such  as  by  the 
exercise  of  an  underwriter's  over-allotment 
option  or  "greenshoe,"  and  by  how  much. 

6.  Indicate  the  amount,  and  outline  briefly 
the  plan  of  distribution,  of  any  securities  that 
are  to  be  offered  otherwise  than  through 
underwriters.  If  the  securities  are  to  be 
offered  through  the  selling  efforts  of  brokers 
or  dealers,  describe  the  plan  of  distribution 
and  the  terms  of  any  agreement  or 
understanding  with  such  entities.  If  known, 
identify  the  brokerfs)  or  dealer(s)  that  will 
participate  in  the  offiering  and  state  the 
amount  to  be  offered  through  each. 

7.  If  the  securities  are  to  be  offered  in 
connection  with  the  writing  of  exchange- 
traded  call  options,  describe  briefly  such 
transactions. 

8.  If  simultaneously  or  almost 
simultaneously  with  the  creation  of  shares 
for  which  admission  to  official  listing  is 
being  sought,  shares  of  the  same  class  are 
subscribed  for  or  placed  privately  or  if  shares 
of  other  classes  are  created  for  public  or 
private  placing,  details  are  to  be  given  of  the 
nature  of  such  operations  and  of  the  number 
and  characteristics  of  the  shares  to  which 
they  relate. 

9.  Unless  otherwise  described  under  the 
response  to  Item  lO.C  (Material  Contracts), 
describe  the  features  of  the  underwriting 
relationship  together  with  the  amount  of 
seciirities  being  underwritten  by  each 
underwriter  in  privity  of  contract  with  the 
company  or  selling  shareholders.  The 
foregoing  information  should  include  a 
statement  as  to  whether  the  underwriters  are 
or  will  be  committed  to  take  and  to  pay  for 
all  of  the  securities  if  any  are  taken,  or 
whether  it  is  an  agency  or  the  type  of  "best 
efforts"  arrangement  under  which  the 
underwriters  are  required  to  take  and  to  pay 
for  only  such  securities  as  they  may  sell  to 
the  public.  '  >- 

10.  If  any  underwriter  or  other  financial 
adviser  has  a  material  relationship  with  the 


company,  describe  the  nature  and  terms  of 
such  relationship. 

C  Markets.  The  company  shall  disclose  all 
stock  exchanges  and  other  regulated  markets 
on  which  the  securities  to  be  offered  or  listed 
are  traded.  When  an  application  for 
admission  to  any  exchange  and/or  regulated 
market  is  being  or  will  be  sought,  this  must 
be  mentioned,  without  creating  the 
impression  that  the  listing  necessarily  will  be 
approved.  If  known,  the  dates  on  which  the 
shares  will  be  listed  and  dealt  in  should  be 
given. 

D.  Selling  shareholders.  The  following 
information  shall  be  provided: 

1.  The  name  and  address  of  the  person  or 
entity  offering  to  sell  the  shares,  the  nature 
of  any  position,  office  or  other  material 
relationship  that  the  selling  shareholder  has 
had  within  the  past  three  years  with  the 
company  or  any  of  its  predecessors  or 
affiliates. 

2.  The  number  and  class  of  securities  being 
offiered  by  each  of  the  selling  shareholders, 
and  the  percentage  of  the  existing  equity 
capital.  The  amount  and  percentage  of  Uie 
securities  for  each  particular  type  of 
securities  beneficially  held  by  me  selling 
shareholder  before  and  immediately  after  the 
offiering  shall  be  specified. 

E.  Dilution.  The  following  information 
shall  be  provided: 

1.  Where  there  is  a  substantial  disparity 
between  the  public  offering  price  and  the 
effective  cash  cost  to  directors  or  senior 
management,  or  affiliated  persons,  of  equity 
securities  acquired  by  them  in  transactions 
during  the  past  five  years,  or  which  they  have 
the  ri^t  to  acquire,  include  a  comparison  of 
the  public  contribution  in  the  proposed 
public  offering  and  the  effective  cash 
contributions  of  such  persons. 

2.  Disclose  the  amount  and  percentage  of 
immediate  dilution  resulting  from  the 
offiering,  computed  as  the  diffierence  between 
the  offering  price  per  share  and  the  net  book 
value  per  share  for  the  equivalent  class  of 
security,  as  of  the  latest  balance  sheet  date. 

3.  In  the  case  of  a  subscription  offering  to 
existing  shareholders,  disclose  the  amount 
and  percentage  of  immediate  dilution  if  they 
do  not  subscribe  to  the  new  offering. 

F.  Expenses  of  the  issue.  The  following 
information  shall  be  provided: 

1.  The  total  amount  of  the  discounts  or 
commissions  agreed  upon  by  the 
underwriters  or  other  placement  or  selling 
agents  and  the  company  or  offeror  shall  he 
disclosed,  as  well  as  the  percentage  such 
commissions  represent  of  the  total  amotmt  of 
the  offering  and  the  amount  of  discounts  or 
commissions  per  share. 

2.  A  reasonably  itemized  statement  of  the 
major  categories  of  expenses  incurred  in 
connection  with  the  issuance  and 
distribution  of  the  securities  to  be  listed  or 
offered  and  by  whom  the  expenses  are 
payable,  if  other  than  the  company.  If  any  of 
the  securities  are  to  be  offiered  for  the  account 
of  a  selling  shareholder,  indicate  the  portion 
of  such  expenses  to  be  borne  by  such 
shareholder.  The  information  may  be  given 
subject  to  future  contingencies.  If  the 
amounts  of  any  items  are  not  known, 
estimates  (identified  as  stich)  shall  be  given. 

Instruction  to  Item  9:  If  you  are  using  this 
Form  as  a  registration  statement  under  the 


Federal  Register /Vol.  64,  No.  192 /Tuesday,  October  5,  1999 /Rules  and  Regulations  53921 


Exchange  Act,  provide  only  the  infonnation 
called  for  by  Items  9.  A.4-7  and  9.C.  If  you 
are  using  this  Form  as  an  annual  report, 
provide  only  the  information  called  for  by 
Items  9.A.4  and  9.C.  If  you  are  providing  this 
information  in  a  Securities  Act  registration 
statement,  provide  the  information  called  for 
by  the  entire  Item. 

Instruction  to  Item  9 A:  When  you  are 
required  to  state  the  title  of  the  securities,  the 
title  must  indicate  the  type  and  general 
character  of  the  securities,  such  as  whether 
they  are  callable,  convertible  or  redeemable 
and  whether  there  is  any  preference  or  fixed 
rate  of  dividends. 

Instructions  to  Item  9.B: 

1.  You  may  satisfy  the  requirement  in  Item 
9.B.1  to  provide  the  underwriters'  addresses 
by  giving  the  addresses  of  the  lead 
underwriters  for  the  offering. 

2.  If  previously  you  have  not  been  required 
to  file  reports  under  section  13(a)  or  15(d]  of 
the  Exchange  Act  and  any  of  the  managing 
underwriters  (or  a  majority  of  the  principal 
underwriters)  has  been  organized,  reactivated 
or  first  registered  as  a  broker-dealer  within 
the  past  three  years,  disclose  that  fact.  Also 
disclose,  if  true,  that  the  principal  business 
function  of  this  underwriter  will  be  to  sell 
the  securities  being  registered  or  that  your 
promoters  or  founders  have  a  material 
relationship  with  this  underwriter.  Give 
enough  details  to  provide  a  clear  picture  of 
the  underwriter's  experience  and  its 
relationship  with  you,  your  promoters  or 
founders,  and  their  controlling  persons. 

Instruction  to  Item  9.F:  Major  categories  of 
expenses  include  at  least  the  following: 
registration  fees,  federal  taxes,  state  taxes  and 
fees,  trustees'  and  transfer  agents'  fees, 
printing  and  engraving  costs,  legal  fees, 
accounting  fees,  engineering  fees,  and  any 
premiimis  paid  to  insure  directors  or  officers 
for  liabilities  in  connection  with  the 
registration,  offer  or  sale  of  the  securities  you 
are  registering. 

Item  10.  Additional  Informatioii 

The  purpose  of  this  standard  is  to  provide 
information,  most  of  which  is  of  a  statutory 
nature,  that  is  not  covered  elsewhere  in  the 
document. 

A.  Share  capital.  The  following 
information  shall  be  given  as  of  the  date  of 
the  most  recent  balance  sheet  included  in  the 
financial  statements  and  as  of  the  latest 
practicable  date: 

1.  The  amount  of  issued  capital  and,  for 
each  class  of  share  capital:  (a)  the  number  of 
shares  authorized;  (b)  the  number  of  shares 
issued  and  fully  paid  and  issued  but  not  fully 
paid;  (c)  the  par  value  per  share,  or  that  the 
shares  have  no  par  value;  and  (d)  a 
reconciliation  of  the  number  of  shares 
outstanding  at  the  beginning  and  end  of  the 
year.  If  more  than  10%  of  capital  has  been 
paid  for  with  assets  other  than  cash  within 
the  past  five  years,  that  feet  should  be  stated. 

2.  If  there  are  shares  not  representing 
capital,  the  number  and  main  characteristics 
of  such  shares  shall  be  stated. 

3.  Indicate  the  number,  book  value  and 
fece  value  of  shares  in  the  company  held  by 
or  on  behalf  of  the  company  itself  or  by 
subsidiaries  of  the  company. 

4.  Where  there  is  authorized  but  unissued 
capital  or  an  undertaking  to  increase  the 


capital,  for  example,  in  connection  with 
warrants,  convertible  obligations  or  other 
outstanding  equity-linked  securities,  or 
subscription  rights  granted,  indicate:  (i)  the 
amount  of  outstanding  equity-linked 
securities  and  of  such  authorized  capital  or 
capital  increase  and,  where  appropriate,  the 
duration  of  the  authorization;  (ii)  the 
categories  of  persons  having  preferential 
subscription  rights  for  such  additional 
portions  of  capital;  and  (iii)  the  terms, 
arrangements  and  procedures  for  the  share 
issue  corresponding  to  such  portions. 

5.  The  persons  to  whom  any  capital  of  any 
member  of  the  group  is  under  option  or 
agreed  conditionally  or  unconditionally  to  be 
put  under  option,  including  the  title  and 
amount  oT  securities  covered  by  the  options; 
the  exercise  price;  the  purchase  price,  if  any; 
and  the  expiration  date  of  the  options,  or  an 
appropriate  negative  statement.  Where 
options  have  been  granted  or  agreed  to  be 
granted  to  all  the  holders  of  shares  or  debt 
securities,  or  of  any  class  thereof,  or  to 
employees  under  an  employees'  share 
scheme,  it  will  be  sufficient  so  fer  as  the 
names  are  concerned,  to  record  that  feet 
without  giving  names. 

6.  A  history  of  share  capital  for  the  last 
three  years  identifying  the  events  during 
such  period  which  have  changed  the  amount 
of  the  issued  capital  and/or  the  number  and 
classes  of  shares  of  which  it  composed, 
together  with  a  description  of  changes  in 
voting  rights  attached  to  the  various  classes 
of  shares  during  that  time.  Details  should  be 
given  of  the  price  and  terms  of  any  issue 
including  particulars  of  consideration  where 
this  was  other  than  cash  (including 
information  regarding  discounts,  special 
terms  or  installment  pajmients).  If  there  are 
no  such  issues,  an  appropriate  negative 
statement  must  be  made.  The  reason  for  any 
reduction  of  the  amount  of  capital  and  the 
ratio  of  capital  reductions  also  shall  be  given. 

7.  An  indication  of  the  resolutions, 
authorizations  and  approvals  by  virtue  of 
which  the  shares  have  been  or  will  be  created 
and/or  issued,  the  nature  of  the  issue  and 
amount  thereof  and  the  number  of  shares 
which  have  been  or  will  be  created  and/or 
issued,  if  predetermined. 

B.  Memorandum  and  articles  of 
association.  The  following  information  shall 
be  provided: 

1.  Indicate  the  registor  and  the  entry 
nimiber  therein,  if  applicable,  and  describe 
the  company's  objects  and  purposes  and 
where  they  can  be  found  in  the  memorandum 
and  articles. 

2.  With  respect  to  directors,  provide  a 
summary  of  any  provisions  of  the  company's 
articles  of  association  or  charter  and  bylaws 
with  respect  to:  (a)  a  director's  power  to  vote 
on  a  proposal,  arrangement  or  contract  in 
which  the  director  is  materially  interested; 

(b)  the  directors'  power,  in  the  absence  of  an 
independent  quorum,  to  vote  compensation 
to  themselves  or  any  members  of  their  body; 

(c)  borrowing  powers  exercisable  by  the 
directors  and  how  such  borrowing  powers 
can  be  varied;  (d)  retirement  or  non- 
retirement  of  directors  under  an  age  limit 
requirement;  and  (e)  number  of  shares,  if  any. 
required  for  director's  qualification. 

3.  Describe  the  rights,  preferences  and 
restrictions  attaching  to  each  class  of  the 


shares,  including:  (a)  dividend  rights, 
including  the  time  limit  after  which  dividend 
entitlement  lapses  and  an  indication  of  the 
party  in  whose  favor  this  entitlement 
operates;  (b)  voting  rights,  including  whether 
directors  stand  for  reelection  at  staggered 
intervals  and  the  impact  of  that  arrangement 
where  cumulative  voting  is  permitted  or 
required;  (c)  rights  to  share  in  the  company's 
profits;  (d)  rights  to  share  in  any  surplus  in 
the  event  of  liquidation;  (e)  redemption 
provisions;  (f)  sinking  fund  provisions;  (g) 
liability  to  further  capital  calls  by  the 
company;  and  (h)  any  provision 
discriminating  against  any  existing  or 
prospective  holder  of  such  securities  as  a 
result  of  such  shareholder  owning  a 
substantial  number  of  shares. 

4.  Describe  what  action  is  necessary  to 
change  the  rights  of  holders  of  the  stock, 
indicating  where  the  conditions  are  m<xe 
significant  than  is  required  by  law. 

5.  Describe  the  conditions  governing  the 
manner  in  which  annual  general  meetings 
and  extraordinary  general  meetings  of 
shareholders  are  convoked,  including  the 
conditions  of  admission. 

6.  Describe  any  limitations  on  the  rights  to 
ovra  securities,  including  the  rights  of  non- 
resident or  foreign  shareholders  to  hold  or 
exercise  voting  rights  on  the  securities 
imposed  by  foreign  law  or  by  the  charter  at 
other  constituent  document  of  the  company 
or  state  that  there  are  no  such  limitations  if 
that  is  the  case. 

7.  Describe  briefly  any  provision  of  the 
company's  articles  of  association,  charter  or 
bylaws  that  would  have  an  effect  of  delaying, 
deferring  or  preventing  a  change  in  control  of 
the  company  and  that  would  operate  only 
with  respect  to  a  merger,  acquisition  or 
corporate  restructuring  involving  the 
company  (or  any  of  its  subsidiaries). 

8.  Indicate  the  bylaw  provisions,  if  any. 
governing  the  ownership  threshold  above 
which  shareholder  ownership  must  be 
disclosed. 

9.  With  respect  to  items  2  through  8  above, 
if  the  law  applicable  to  the  company  in  these 
areas  is  significantly  different  fitim  that  in 
the  host  country,  the  effect  of  the  law  in  these 
areas  should  be  explained. 

10.  Describe  the  conditions  imposed  by  the 
memorandum  and  articles  of  association 
governing  changes  in  the  capital,  where  such 
conditions  are  more  stringent  than  is 
required  by  law. 

C.  Material  contracts.  Provide  a  summary 
of  each  material  contract,  other  than 
contracts  entered  into  in  the  ordinary  course 
of  business,  to  which  the  company  or  any 
member  of  the  group  is  a  party,  for  the  two 
years  immediately  preceding  publication  of 
the  document,  including  dates,  parties, 
general  nature  of  the  contracts,  terms  and 
conditions,  and  amount  of  any  consideration 
passing  to  or  from  the  company  or  any  other 
member  of  the  group. 

D.  Exchange  controls.  Describe  any 
governmental  laws,  decrees,  regulations  or 
other  legislation  of  the  home  country  of  the 
company  which  may  affect: 

1.  The  import  or  export  of  capital, 
including  the  availability  of  cash  and  cash 
equivalents  for  use  by  the  company's  group. 
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2.  The  remittance  of  dividends,  interest  or 
other  payments  to  nonresident  holders  of  the 
company's  securities. 

E.  Taxation.  The  company  shall  provide 
information  regarding  taxes  (including 
withholding  provisions)  to  which 
shareholders  in  the  host  country  may  be 
subject  Information  should  be  included  as  to 
whether  the  company  assumes  responsibility 
for  the  withholding  of  tax  at  the  source  and 
regarding  applicable  provisions  of  any 
reciprocal  tax  treaties  between  the  home  and 
host  countries,  or  a  statement,  if  applicable, 
that  there  are  no  such  treaties. 

F.  Dividends  and  paying  agents.  Disclose 
any  dividend  restrictions,  the  date  on  which 
the  entitlement  to  dividends  arises,  if  known, 
and  any  procedures  for  nonresident  holders 
to  claim  dividends.  Identify  the  financial 
organizations  which,  at  the  time  of  admission 
of  shares  to  official  listing,  are  the  paying 
agents  of  the  company  in  the  countries  where 
admission  has  taken  place  or  is  expected  to 
take  place. 

G.  Statement  by  experts.  Where  a  statement 
or  rapwt  attributed  to  a  person  as  an  expert 

is  included  in  the  docimient,  provide  such 
person's  name,  address  and  qualifications 
and  a  statement  to  the  efilBct  that  such 
statement  or  report  is  included,  in  the  form 
and  context  in  which  it  is  included,  with  the 
consent  of  that  person,  who  has  authorized 
the  contents  of  that  part  of  the  docimient. 

H.  Documents  on  display.  The  company 
shall  provide  an  indication  of  where  the 
documents  concerning  the  company  which 
are  referred  to  in  the  document  may  be 
inspected.  Exhibits  and  documents  on 
display  generally  should  be  translated  into 
the  language  of  the  host  country,  or  a 
summary  in  the  host  country  language 
^should  be  provided. 

I.  Subsidiary  Information.  Certain 
information  relating  to  the  company's 
subsidiaries  must  be  provided  in  some 
countries,  if  the  information  is  not  otherwise 
called  for  by  the  body  of  generally  accepted 
accounting  principles  used  in  preparing  the 
financial  statements. 

Instructions  to  Item  10: 

1.  In  annual  reports  filed  on  Form  20-F: 

(a)  You  do  not  nave  to  provide  the 
information  called  for  by  Items  10.A,  10.F 
and  lO.G;  and 

(b)  If  the  information  called  for  by  Item 
10.B  has  been  reported  previously  in  a 
registration  statement  on  Form  20-F  or  a 
registration  statement  filed  under  the 
Securities  Act  and  has  not  changed,  you  may 
incorporate  that  information  by  a  specific 
refisrence  in  the  annual  report  to  the  previous 
registration  statement. 

2.  In  registration  statements  filed  under  the 
Securities  Act  or  the  Exchange  Act  that  relate 
to  securities  other  than  common  equity,  you 
do  not  have  to  provide  the  information  called 
for  by  Items  lO.A  or  lO.F. 

3.  The  information  referred  to  in  Item  10.1 
is  not  required  for  registration  statements  and 
reports  filed  in  the  United  States. 


Item  12.  Deacription  of  Securities  Other 
Than  Equity  Srairities 

A.  Debt  Securities.  If  you  are  registering 
debt  seciu-ities,  provide  the  following 


information  if  it  is  relevant  to  the  securities 
you  are  registering. 

1.  Information  about  interest,  conversions, 
maturity,  redemption,  amortization,  sinking 
fimds  or  retirement 

2.  The  kind  and  priority  of  any  lien 
securing  the  issue,  as  well  as  a  Inief 
identification  of  the  principa>  properties 
subject  to  each  lien. 

3.  Subordination  of  the  rights  of  holders  of 
the  securities  to  other  seciuity  holders  or 
creditors.  If  the  securities  are  designated  in 
their  title  as  subordinated,  give  the  aggregate 
amount  of  outstanding  indebtedness  as  of  the 
most  recent  practicable  date  that  is  senior  to 
the  subordinated  debt  and  briefly  describe 
any  limitations  on  the  issuance  of  additional 
senior  indebtedness,  or  state  that  there  is  no 
limitation. 

4.  Information  about  provisions  restricting 
the  declaration  of  dividends  or  requiring  the 
creation  or  maintenance  of  any  reserves  or  of 
any  ratio  of  assets  or  requiring  the 
maintenance  of  properties. 

5.  Information  about  provisions  permitting 
or  restricting  the  issuance  of  additional 
securities,  the  withdrawal  of  cash  deposited 
against  the  issuance  of  additional  securities, 
the  incurring  of  additional  debt,  the  release 
or  substitution  of  assets  securing  the  issue, 
the  modification  of  the  terms  of  the  security 
and  similar  provisions.  You  do  not  need  to 
describe  provisions  permitting  the  release  of 
assets  upon  the  deposit  of  equivalent  funds 
or  the  pledge  of  equivalent  property,  the 
release  of  property  no  longer  required  in  the 
business,  obsolete  property  or  property  taken 
by  eminent  domain,  the  application  of 
insurance  monies,  and  similar  provisions. 

6.  The  general  type  of  event  tnat 
constitutes  a  default  and  whether  or  not  you 
are  required  to  provide  periodic  evidence  of 
the  absence  of  a  default  or  of  compliance 
with  the  terms  of  the  indenture. 

7.  Modification  of  the  terms  of  the  security 
or  the  rights  of  security  holders. 

8.  If  the  rights  evidenced  by  the  securities 
you  are  registering  are  or  may  be  materially 
limited  or  qualified  by  the  rights  of  any  other 
authorized  class  of  securities,  provide 
enough  information  about  the  other  class  of 
securities  so  investors  will  understand  the 
rights  evidenced  by  the  securities  you  are 
registering.  You  do  not  need  to  provide 
information  about  the  other  class  of  securities 
if  all  of  it  will  be  retired,  as  long  as  you  have 
taken  appropriate  steps  to  ensure  that 
retirement  will  be  completed  on  or  before  the 
time  you  deliver  the  securities  you  are 
registering. 

9.  The  tax  efiiects  of  any  "original  issue 
discount"  as  that  term  is  defined  in  Section 
1232  of  the  Internal  Revenue  Code  (26  U.S.C 
1232),  including  cases  where  the  debt 
security  is  being  sold  in  a  package  with 
another  security  and  the  allocation  of  the 
offering  price  between  the  two  securities  may 
have  the  effect  of  offering  the  debt  security 

at  an  original  issue  discount 

10.  The  name  and  address  of  the  trustee 
and  the  nature  of  any  material  relationship 
between  the  trustee  and  you  or  any  of  your 
affiliates,  the  percentage  of  the  class  of 
securities  that  is  needed  to  require  the  trustee 
to  take  action,  and  what  indenmification  the 
trustee  may  require  before  proceeding  to 
enforce  the  lien. 


11.  The  names  and  addresses  of  the  paying 
agents. 

12.  The  currency  or  currencies  in  which 
the  debt  is  payable.  If  the  debt  may  be  paid 
in  two  or  more  c\irrencies,  state  who  has  the 
option  to  determine  the  currency  conversion 
and  what  the  basis  will  be  for  that 
determination. 

13.  Any  law  or  decree  determining  the 
extent  to  which  the  securities  may  be 
serviced. 

14.  The  consequences  of  any  failure  to  pay 
principal,  interest,  or  any  sinking  or 
amortization  installment 

15.  If  the  securities  are  guaranteed,  the 
name  of  the  guarantor  and  a  brief  outline  of 
the  contract  of  guarantee. 

B.  Warrants  and  Rights.  If  the  securities 
you  are  registering  are  being  offered  pursuant 
to  warrants  or  rights,  provide  the  following 
information,  in  addition  to  the  description  of 
the  securities  the  warrants  or  rights 
represent 

1.  The  amount  of  securities  called  for  by 
the  warrants  or  rights. 

2.  The  period  during  and  the  price  at 
which  the  warrants  or  rights  are  exercisable. 

3.  The  amount  of  warrants  or  rights 
outstanding. 

4.  Provisions  for  changes  or  adjustments  in 
the  exercise  price. 

5.  Any  other  material  terms  of  the  warrants 
or  rights. . 

C  Other  Securities.  If  you  are  registering 
securities  other  than  equity,  debt,  warrants  or 
rights,  briefly  describe  the  rights  evidenced 
by  the  securities  you  are  registering.  The 
description  should  be  comparable  in  detail  to 
the  description  you  would  be  required  to 
provide  for  equity,  debt  warrants  or  rights. 

D.  American  Depositary  Shares.  If  you  are 
registering  American  depositary  shares 
represented  by  American  depositary  receipts, 
provide  the  following  information. 

1.  Give  the  name  of  the  depositary  and  the 
address  of  its  principal  executive  office. 

2.  Give  the  title  of  the  American  depositary 
receipts  and  identify  the  deposited  security. 
Briefly  describe  the  American  depositary 
shares,  including  provisions,  if  any. 
regarding: 

(a)  The  amount  of  deposited  securities 
represented  by  one  unit  of  American 
depositary  receipts; 

(b)  Any  procedure  for  voting  the  deposited 
seauities; 

(c)  The  procedure  for  collecting  and 
distributing  dividends; 

(d)  The  procedures  for  transmitting  notices, 
reports  and  proxy  soliciting  material; 

(e)  The  sale  or  exercise  of  rights; 

(f)  The  deposit  or  sale  of  securities 
resulting  from  dividends,  splits  or  plans  of 
reorganization; 

(g)  Amendment,  extension  or  termination 
of  the  deposit  arrangements; 

(h)  The  rights  that  holders  of  American 
depositary  receipts  have  to  inspect  the  books 
of  the  depositary  and  the  list  of  receipt 
holders; 

(i)  Any  restrictions  on  the  right  to  transfer 
or  with(kaw  the  underlying  seauities;  and 

(j)  Any  limitation  on  the  depositary's 
liability. 

3.  Describe  all  fees  and  charges  that  a 
holder  of  American  depositary  receipts  may 
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have  to  pay,  either  directly  or  indirectly. 
Indicate  the  type  of  service,  the  amount  of 
the  fees  or  charges  and  to  whom  the  fees  or 
charges  are  paid.  In  particular,  provide 
information  about  any  fees  or  chaiges  in 
connection  with  (a)  depositing  or  substituting 
the  underlying  shares;  (b)  receiving  or 
distributing  dividends;  (c)  selling  or 
exercising  rights;  (d)  withdrawing  an 
underlying  security:  and  (e)  transfierring, 
splitting  or  grouping  receipts.  Provide 
information  about  the  depositary's  right,  if 
any,  to  collect  fees  and  charges  by  offsetting 
them  against  dividends  received  and 
deposited  securities. 
Instructions  to  Item  12: 

1.  You  do  not  need  to  provide  the 
information  called  for  by  this  item  if  you  ara 
using  this  form  as  an  annual  report. 

2.  You  do  not  need  to  include  any 
information  in  a  registration  statement  or 
prospectus  in  response  to  Item  305(a)(2)  of 
the  Trust  Indenture  Act  of  1939, 15  U.S.C 
77aaa  et  seq.,  as  amended,  if  the  information 
is  not  otherwise  required  by  this  Item. 

3.  If  you  are  registering  convertible 
securities  or  stock  purchase  warrants  that  are 
subject  to  redemption  or  call,  include  the 
following  information  in  your  description  of 
the  securities. 

a.  Whether  holders  will  forfeit  the  right  to 
convert  or  purchase  the  securities  unless  they 
exercise  that  right  before  the  date  specified 

in  the  notice  of  redemption  or  call; 

b.  The  expiration  or  termination  date  of  the 
warrants; 

c.  The  kinds,  frequency  and  timing  of  the 
redemption  or  call  notice,  including  the 
cities  or  newspap>ers  in  which  you  will 
publish  the  notice;  and 

d.  In  the  case  of  bearer  securities,  that 
investors  are  responsible  for  making 
arrangements  to  avoid  losing  the  right  to 
convert  or  purchase  if  there  is  a  redemption 
or  call,  such  as  by  reading  the  newspapers  in 
which  you  will  publish  the  redemption  or 
call  notice. 

4.  When  you  are  required  to  state  the  title 
of  the  securities,  the  title  must  indicate  the 
type  and  general  character  of  the  securities. 

Partn 

Item  13.  Defaults,  Dhridend  Airearages  and 
DelinquBncies 

A.  If  there  has  been: 

1.  A  material  de&ult  in  the  payment  of 
principal,  interest,  a  sinking  or  purchase 
fund  installment,  or 

2.  Any  other  material  defauh  not  cured 
within  30  days,  relating  to  indebtedness  of 
you  or  any  of  your  significant  subsidiaries, 
and  if  the  amount  of  the  indebtedness 
exceeds  5%  of  your  total  assets  on  a 
consolidated  basis,  identify  the  indebtedness 
and  state  the  nature  of  the  default.  If  the 
default  falls  under  paragraph  A.l  above,  state 
the  amount  of  the  default  and  the  total 
arrearage  on  the  date  you  file  this  report 

B.  If  the  payment  of  dividends  is  in  arrears 
or  there  has  been  any  other  material 
delinquency  not  cured  within  30  days, 
relating  to: 

1.  Any  class  of  your  preferred  stock  which 
is  registered  or  ranks  prior  to  any  class  of 
registered  securities,  or 


2.  Any  class  of  preferred  stock  of  your 
significant  subsidiaries,  state  the  title  of  the 
class  and  the  nature  of  the  arrearage  or 
delinquency.  If  the  payment  of  dividends  is 
in  arrears,  state  the  amount  of  this  arrearage 
and  the  total  arrearage  on  the  date  you  file 
this  report. 

Instructions  to  Item  13: 

1.  If  you  previously  have  reported 
information  called  for  by  this  item  in  a  report 
on  Form  6-K,  you  may  incorporate  the 
information  by  s]>ecifically  referring  in  this 
report  to  the  previous  report. 

2.  You  do  not  have  to  provide  the 
information  called  for  by  this  Item  if  the 
default  or  arrearage  relates  to  a  class  of 
securities  held  entirely  by  or  for  the  account 
of  you  or  any  of  your  wholly  owned 
subsidiaries. 

Instructions  to  Item  13.A:Th\s  requirement 
only  applies  to  events  that  have  become 
defaults  imder  the  governing  instruments, 
i.e.,  after  any  grace  period  has  expired  and 
any  notice  requirements  have  been  satisfied. 

Item  14.  Material  Modifications  to  the  Rights 
of  Security  Holders  and  Use  of  Proceeds 

A.  If  you  or  anyone  else  has  modified 
materially  the  instruments  defining  the  rights 
of  holders  of  any  class  of  registered 
securities,  identify  that  class  of  securities  and 
briefly  describe  the  general  efiiect  of  the 
modification  on  the  rights  of  those  security 
holders. 

B.  If  you  or  anyone  else  has  modified 
materially  or  qualified  the  rights  evidenced 
by  any  class  of  registered  securities  by 
issuing  or  modifying  any  other  class  of 
seciirities,  briefly  describe  the  general  effect 
of  the  issuance  or  modification  on  the  rights 
of  holders  of  the  registered  securities. 

C  If  you  or  anyone  else  has  withdrawn  or 
substituted  a  material  amount  of  the  assets 
securing  any  class  of  your  registered 
securities,  provide  the  following  information. 

1.  Give  the  title  of  the  securities. 

2.  Identify  and  describe  briefly  the  assets 
withdrawn  or  substituted. 

3.  Indicate  the  provisions  in  the  underljdng 
indenture,  if  any,  that  authorize  the 
withdrawal  or  substitution. 

D.  If  the  trustees  or  paying  agents  for  any 
roistered  securities  have  changed  during  the 
last  financial  year,  give  the  names  and 
addresses  of  the  new  trustees  or  paying 
agents. 

E.  Use  of  proceeds.  If  required  pursuant  to 
Rule  463  under  the  Securities  Act,  report  the 
use  of  proceeds  after  the  effective  date  of  the 
first  Seciuities  Act  registration  statement 
filed  by  you  or  your  predecessor.  You  must 
report  the  use  of  proceeds: 

(i)  On  the  first  Form  20-F  annual  report 
you  file  pursuant  to  sections  13(a)  and  15(d) 
of  the  Exchange  Act  after  the  Securities  Act 
registration  statement  is  effective,  and 

(ii)  Oh  each  of  your  subsequent  Form  20- 
F  annual  reports  filed  pursuant  to  sections 
13(a)  and  15(d)  of  the  Exchange  Act. 

You  may  cease  reporting  the  use  of 
proceeds  on  the  later  of  the  date  you  disclose 
application  of  all  the  offering  proceeds,  or  the 
date  you  disclose  termination  of  the  offering. 
If  a  required  report  on  the  use  of  proceeds 
relates  to  the  first  effective  registration 
statement  of  your  predecessor,  you  must 
provide  the  report. 


Provide  the  information  required  by 
paragraphs  E.1  through  E.4  below  in  the  first 
Form  20-F  annual  report  you  file  pursuant  to 
sections  13(a)  and  15(d)  of  the  Exchange  Act. 
In  subsequent  Form  20-F  annual  reports,  you 
only  need  to  provide  the  information 
required  by  paragraphs  E.2  through  E.4  if  that 
information  has  changed  since  the  last  Form 
20-F  annual  report  you  filed. 

1.  The  effective  date  of  the  Securities  Act 
registration  statement  for  which  the  use  of 
proceeds  information  is  being  disclosed  and 
the  Commission  file  number  assigned  to  that 
registration  statement: 

2.  The  offering  date,  if  the  offering  has 
commenced,  or  an  explanation  of  why  it  has 
not  conunenced; 

3.  If  the  offering  terminated  before  any 
securities  were  sold,  an  explanation  for  the 
termination:  and 

4.  If  the  offering  did  not  terminate  before 
any  securities  were  sold,  disclose: 

(a)  Whether  the  offering  has  terminated 
and,  if  so,  whether  it  temiinated  before  all  of 
the  registered  securities  were  sold; 

(b)  The  name(s)  of  the  managing 
underwriters),  if  any; 

(c)  The  title  of  each  class  of  securities 
registered  and,  if  a  class  of  convertible 
securities  is  being  registered,  the  title  of  any 
class  of  securities  into  which  the  convertible 
securities  may  be  converted: 

(d)  For  each  class  of  securities  (other  than 
a  class  into  which  a  class  of  registered 
convertible  securities  may  be  converted 
without  additional  payment  to  the  issuer)  the 
following  information,  provided  for  both  the 
account  of  the  issuer  and  the  account(s)  of 
any  selling  shareholder(s):  the  amount 
registered,  the  aggregate  price  of  the  offering 
amount  registered,  the  amount  sold  and  the 
aggregate  offering  price  of  the  amount  sold  to 
date; 

(e)  From  the  effective  date  of  the  Securities 
Act  registration  statement  to  the  ending  date 
of  the  reporting  period,  the  amount  of 
expenses  incurred  for  the  issuer's  account  in 
connection  with  the  issuance  and 
distribution  of  the  registered  securities  for 
underwriting  discounts  and  commissions, 
finders'  fees,  expenses  paid  to  or  for 
underwriters,  other  expenses  and  total 
expenses.  Indicate  if  a  reasonable  estimate  for 
the  amount  of  expenses  is  provided  instead 
of  the  actual  amount  of  the  expense.  Indicate 
whether  the  payments  were: 

(i)  Direct  or  indirect  payments  to  directors, 
officers,  general  partners  of  the  issuer  or  their 
associates;  to  persons  owning  10%  or  more 
of  any  class  of  the  issuer's  equity  securities; 
and  to  affiliates  of  the  issuer;  or 

(ii)  Direct  or  indirect  payments  to  others: 

(f)  The  net  offering  proceeds  to  the  issuer 
after  deducting  the  total  expenses  described 
in  paragraph  E.4(e)  of  this  Item; 

(g)  From  the  effective  date  of  the  Securities 
Act  registration  statement  to  the  ending  date 
of  the  reporting  period,  the  amount  of  net 
offering  proceeds  to  the  issuer  used  for 
construction  of  plant,  building  and  facilities: 
purchase  and  installation  of  machinery  and 
equipment;  purchases  of  real  estate: 
acquisition  of  other  business(es);  repayment 
of  indebtedness:  working  capital:  temporary 
investments  (which  should  be  specified):  and 
any  other  purposes  for  which  at  least  5%  of 
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the  issuer's  total  offBiing  proceeds  or 
SIOO.OOO  (whichever  is  less)  has  been  used 
(which  should  be  specified).  Indicate  if  a 
reasonable  estimate  for  the  amount  of  net 
offering  proceeds  applied  instead  of  the 
actual  amount  of  net  offering  proceeds  used. 
Indicate  whether  such  payments  were: 

(i)  Direct  or  indirect  payments  to  directors, 
officers,  general  partners  of  the  issuer  or  their 
associates;  to  persons  owning  10%  or  more 
of  any  class  of  the  issuer's  equity  securities; 
and  to  affiliates  of  the  issuer,  or 

(ii)  Direct  or  indirect  payments  to  others; 
and 

(h)  If  the  use  of  proceeds  in  paragraph 
E.4(g)  of  this  Item  represents  a  material 
change  In  the  use  of  proceeds  described  in 
the  prospectiis,  the  issuer  should  describe 
briefly  the  material  change. 

butniction  to  Itmn  14:  If  you  previously 
have  i«ported  information  called  for  by  this 
item  in  a  report  on  Form  6-K,  you  may 
incorporate  the  information  by  specifically 
refBrring  in  this  report  to  the  previous  report. 

Instruction  to  Item  14.B:  You  should  report 
any  working  capital  restrictions  or  other 
limitations  on  the  payment  of  dividends. 

Instruction  to  Item  14.C:  You  do  not  have 
to  provide  the  information  called  for  by  Item 
14.C  if  the  withdrawal  or  substitution  is 
made  pursuant  to  the  terms  of  an  indenture 
qualified  under  the  Trust  Indenture  Act  of 
1939. 

Itam  IS.  (Ratervad] 

Iten  16.  [RsMrved] 

Putm 

[See  General  Instruction  E(c)] 


18.  Financial  Statements 

Provide  the  following  information: 

(a)  All  of  the  information  required  by  Item 
17of  this  Form,  and 

(b)  All  other  information  required  by  U.S. 
generally  accepted  accounting  principles  and 
Regulation  S-X  unless  such  requirements 
specifically  do  not  apply  to  the  registrant  as 

a  foreign  issuer.  However,  information  may 
be  omitted  (i)  for  any  period  in  which  net 
income  has  not  been  presented  on  a  basis 
reconciled  to  United  States  generally 
accepted  accounting  principles,  or  (ii)  if  the 
financial  statements  are  furnished  for  a 
business  acquired  or  to  be  acquired  pursuant 
to  §  210.3-05  or  less- than-majority -owned 
investee  pursuant  to  §  210.3-09  of  this 
chapter. 

Instruction  to  Item  18:  All  of  the 
instructions  to  Item  17  also  apply  to  this 
Item,  except  Instruction  3  to  Item  17,  which 
does  not  apply. 

Item  19.  Exhibits 

List  all  exhibits  filed  as  part  of  the 
registration  statement  or  annual  report, 
including  exhibits  incorporated  by  reference. 

Instruction  to  Item  19:  If  you  incorporate 
any  financial  statement  or  exhibit  by 
reference,  include  the  incorporation  by 
reference  in  the  list  required  by  this  Item. 
Note  Rule  lb2-23  regarding  incorporation  by 
reference.  Note  also  the  Instructions  to 
Exhibits  at  the  end  of  this  Form. 


Signatures 

The  registrant  hereby  certifies  that  it  meets 
all  of  the  requirements  for  filing  on  Form  20- 
F  and  that  it  has  duly  caused  and  authorized 
the  imdersigned  to  sign  this  registration 
statement  (aimual  report]  on  its  behalf. 

(Registrant) 

(Signature)* 

Date:  ^__ 

'Print  the  name  and  title  of  the  signing 
officer  imder  this  signature. 

Instructions  as  to  Exhibits 

File  the  exhibits  listed  below  as  part  of  an 
Exchange  Act  registration  statement  or 
report  Rule  12b-32  explains  the 
circumstances  in  which  you  may  incorporate 
exhibits  by  reference.  Rule  24b-2  explains 
the  procedure  to  be  followed  in  requesting 
confidential  treatment  of  information 
required  to  be  filed. 

Previously  filed  exhibits  may  be 
incorporated  by  reference.  If  any  previously 
filed  exhibits  have  been  amended  or 
modified,  file  copies  of  the  amendment  or 
modification  or  copies  of  the  entire  exhibit  as 
amended  or  modified. 

Include  an  exhibit  index  in  each 
registration  statement  or  repwrt  you  file, 
immediately  preceding  the  exhibits  you  are 
filing.  The  exhibit  index  must  list  each 
exhibit  according  to  the  number  assigned  to 
it  below.  If  an  e^^ibit  is  incorporated  by 
reference,  note  that  feet  in  the  exhibit  index. 
The  pages  of  the  manually  signed  original 
registration  statement  should  be  numbered  in 
sequence,  and  the  exhibit  index  should  give 
the  page  number  in  the  sequential  numbering 
system  where  each  exhibit  can  be  found. 

1.  The  articles  of  incorporation  or 
association  and  bylaws,  or  comparable 
instruments,  as  currentiy  in  effect  and  any 
amendments  to  those  doomients.  If  you  are 
filing  an  amendment,  file  a  complete  copy  of 
the  document  as  amended. 

2.  (a)  All  instruments  defining  the  rights  of 
holders  of  the  securities  being  registered.  You 
do  not  have  to  file  instruments  that  define 
the  rights  of  participants,  rather  than  security 
holders,  in  an  employee  benefit  plan. 

(b)  All  instruments  defining  the  rights  of 
holders  of  long-term  debt  issued  by  you  or 
any  subsidiary  for  which  you  are  required  to 
file  consolidated  or  unconsolidated  financial 
statements,  except  that  you  do  not  have  to 
file: 

(i)  Any  instrument  relating  to  long-term 
debt  that  is  not  being  registered  on  this 
registration  statement,  if  the  total  amount  of 
seciuities  authorized  under  that  instrument 
does  not  exceed  10%  of  the  total  assets  of 
you  and  your  subsidiaries  on  a  consolidated 
basis  and  you  have  filed  an  agreement  to 
furnish  us  a  copy  of  the  instrument  if  we 
request  it; 

(ii)  Any  instrument  relating  to  a  class  of 
securities  if,  on  or  before  the  date  you  deliver 
the  securities  being  registered,  you  take 
appropriate  steps  to  assure  that  class  of 
securities  will  be  redeemed  or  retired;  or 

(iii)  Copies  of  instruments  evidencing 
script  certificates  for  fractions  of  shares. 


(c)  A  copy  of  the  indenture,  if  the  securities 
being  registered  are  or  will  be  issued  under 
an  indenture  qualified  under  the  Trust* 
Indenture  Act  of  1939.  Include  a  reasonably 
itemized  and  informative  table  of  contents 
and  a  cross-reference  sheet  showing  the 
location  in  the  indenture  of  the  provisions 
inserted  pursuant  to  sections  310  through 
31B(a)  inclusive  of  the  Trust  Indenture  Act 

3.  Any  voting  trust  agreements  and  any 
amendments  to  those  agreements. 

4.  (a)  Every  contract  that  is  material  to  you 
and  (i)  is  to  be  performed  in  whole  or  in  part 
on  or  after  the  date  you  file  the  registration 
statement  or  (ii)  was  entered  into  not  more 
than  two  years  before  the  filing  date.  Only 
file  a  contract  if  you  or  your  subsidiary  is  a 
party  or  has  succeeded  to  a  party  by 
assiunption  or  assignment  or  if  you  or  your 
subsidiary  has  a  beneficial  interest 

(b)  If  a  contract  is  the  type  that  ordinarily 
accompanies  the  kind  of  business  you  and 
your  subsidiaries  conduct,  we  will  consider 
it  have  been  made  in  the  ordinary  course  of 
business  and  will  not  require  you  to  file  it. 
unless  it  falls  within  one  or  more  of  the 
following  categories.  Even  if  it  falls  into  one 
of  these  categories,  you  do  not  have  to  file 
the  contract  if  it  is  immaterial  in  amount  or 
significance. 

(i)  Any  contract  to  which  (A)  directors,  (B) 
officers,  (C)  promoters,  (D)  voting  trustees  or 
(E)  security  holders  named  in  the  registration 
statement  are  p)arties,  unless  the  contract 
involves  only  the  purchase  or  sale  of  current 
assets  that  have  a  determinable  market  price 
and  the  assets  are  purchased  or  sold  at  that 
price; 

(ii)  Any  contract  upon  which  your  business 
is  substantially  dependent  Examples  of  these 
types  of  contracts  might  be  (a)  continuing 
contracts  to  sell  the  major  part  of  your 
products  or  services  or  to  purchase  the  major 
part  of  your  requirement  of  goods,  services  or 
raw  materials,  or  (b)  any  franchise  or  license 
or  other  agreement  to  use  a  patent,  formula, 
trade  secret,  process  or  trade  name  if  your 
business  depends  to  a  material  extent  on  that 
patent,  formula,  trade  secret  processor  trade 
name; 

(iii)  Any  contract  for  the  acquisition  or  sale 
of  any  property,  plant  or  equipment  if  the 
consideration  exceeds  15%  of  your  fixed 
assets  on  a  consolidated  basis;  or 

(iv)  Any  material  lease  under  which  you 
hold  part  of  the  property  described  in  the 
registration  statement. 

(c)  We  will  consider  any  management 
contract  or  compensatory  plan,  contract  or 
arrangement  in  which  your  directors  or 
members  of  your  administrative,  supervisory 
or  management  bodies  participate  to  be 
material.  File  these  management  contracts  or 
compensatory  plans,  contracts  or 
arrangements  unless  they  fell  into  one  of  the 
following  categories: 

(i)  Ordinary  purchase  and  sale  agency 
agreements; 

(ii)  Agreements  with  managers  of  stores  in 
a  chain  or  similar  organization; 

(iii)  Contracts  providing  for  labor  or 
salesmen's  bonuses  or  for  payments  to  a  class 
of  security  holders  in  their  capacity  as 
security  holders; 

(iv)  Any  compensatory  plan,  contract  or 
arrangement  that  is  available  by  its  terms  to 
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employees,  officers  or  directors  generally,  if 
the  operation  of  the  plan,  contract  or 
airangement  uses  the  same  method  to 
allocate  benefits  to  management  and 
nonmanagment  participants;  and 

(v)  Any  compensatory  plan,  contract  or 
arrangement  if  you  are  furnishing 
compensation  information  on  an  aggregate 
basis  as  permitted  by  Item  6.B. 

If  you  are  filing  compensatory  plans, 
contracts  or  arrangements,  only  file  copies  of 
the  plans  and  not  copies  of  each  individual's 
personal  agreement  under  the  plans,  unless 
there  are  particular  provisions  in  a  personal 
agreement  that  should  be  filed  as  an  exhibit 
so  investors  will  vmderstand  that  individual's 
compensation  under  the  plan. 

5.  A  list  showing  the  number  and  a  brief 
identification  of  each  material  foreign  patent 
for  an  invention  not  covered  by  a  United 
States  patent,  but  only  if  we  request  you  to 
file  the  list. 

6.  A  statement  explaining  in  reasonable 
detail  how  earnings  per  share  information 
was  calculated,  unless  the  computation  is 
clear  fi:t>m  material  contained  in  the 
registration  statement  or  report. 

7.  A  statement  explaining  in  reasonable 
detail  how  any  ratio  of  earning  to  fixed 
charges,  any  ratio  of  earnings  to  combined 
fixed  charges  and  preferred  stock  dividends 
or  any  other  ratios  in  the  registration 
statement  or  report  were  calculated. 

8.  A  list  of  all  your  subsidiaries,  their 
jurisdiction  of  incorporation  and  the  names 
under  which  they  do  business.  You  may  omit 
the  names  of  subsidiaries  that,  in  the 
agsTMate,  would  not  be  a  "significant 
subsidiary"  as  defined  in  rule  l-02(w)  of 
Regulation  S-X  as  of  the  end  of  the  year 
covered  by  the  report.  You  may  omit  the 
names  of  multiple  wholly  owned  subsidiaries 
canying  on  the  same  line  of  business,  such 
as  chain  stores  or  service  stations,  if  you  give 
the  name  of  the  immediate  parent  company, 
the  line  of  business  and  the  number  of 
omitted  subsidiaries  broken  down  by  U.S. 
and  foreign  operations. 

9.  Statement  pursuant  to  the  instructions  to 
Item  8.A.4,  regarding  the  financial  statements 
filed  in  registration  statements  for  initial 
public  offerings  of  securities. 

10.  (a)  Any  additional  exhibits  you  wish  to 
file  as  part  of  the  registration  statement  or 
report,  clearly  marked  to  indicate  their 
subject  matter,  and  (b)  any  docimnent  or  part 
of  a  document  incorporated  by  reference  in 
this  filing  if  it  is  not  otherwise  required  to 
be  filed  or  is  not  a  Commission  filed 
document  incorporated  in  a  Securities  Act 
registration  statement. 


PART  260-QENERAL  RULES  AND 
REGULATIONS,  TRUST  INDENTURE 
ACT  OF  1939 

51.  The  authcHity  citation  for  part  260 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77eee,  77ggg,  77nim, 
78sss.  7811(d),  80l>-3, 80b^,  and  80b-ll. 

{26a0-11    [Amendad] 

51.  Amend  §  260.0-11  by  removing  in 
paragraph  (b)(2)  the  words  "  Item  9  of 
Form  20-F  (§  249.220f  of  this  chapter), 
management's  discussion  and  analysis 


of  financial  condition  and  results  of 
operations,"  and  adding,  in  their  place, 
the  words  "  Item  5  of  Form  20-F 
(S  249.220f  of  this  chapter),  "Operating 
and  Financial  Review  and  Prospects,*"'; 
and  by  removing  in  paragraph  (c)(3)  the 
words  "Item  9  of  Form  20-F"  and 
adding,  in  their  place,  the  words  "  Item 
5  of  Form  20-F". 

By  the  Ckjmmission. 
Margaret  H.  McFarland, 
Depuptpy  Secretary. 
[FR  Doc.  99-25699  Filed  10-4-99;  8:45  am) 

BtLUNG  COOE  aOIO-OI-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 
[Docket  No.  99F-1422] 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitizers 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  expanded  safe  use  of  2,4-di-tert- 
pentyl-6-[  1  -(3 ,5-di-tert-pentyl-2- 
hydroxyphenyl)ethyllphenyl  acrylate  as 
an  antioxidant  and/or  stabilizer  for 
polypropylene,  polystyrene,  rubber- 
modified  polystyrene,  and  stjrrene  block 
copolymers  intended  for  use  in  contact 
with  food.  This  action  responds  to  a 
petition  filed  by  Siunitomo  Chemical 
Co..  Ltd. 

DATES:  This  regulation  is  effective 
October  5, 1999.  Submit  written 
objections  and  requests  for  a  hearing  by 
November  4, 1999. 

ADDRESSES:  Submit  written  objections  to 
the  E>ockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand.  Center  for  Food  Safety  and 
Apphed  Nutrition  (HFS-215).  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3081. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
pubUshed  in  the  Federal  Register  of 
May  26,  1999  (64  FR  28501),  FDA 
announced  that  a  food  additive  petition 
(FAP  9B4661)  had  been  filed  by 
Siunitomo  Chemical  Co.,  Ltd..  c/o  Keller 
and  Heckman  LLP,  1001  G  St.  NW., 
suite  500  West,  Washington,  DC  20001. 
The  petition  proposed  to  amend  the 
food  additive  regulations  in  §  178.2010 
Antioxidants  and/or  stabilizers  for 


polymers  (21  CFR  178.2010)  to  provide 
for  the  expanded  safe  use  of  2.4-di-te/f- 
pentyl-6-|l-(3,5-di-fert-.pentyl-2- 
hydroxyphenyl)ethyl]phenyl  acrylate  as 
an  antioxidant  and/or  stabilizer  for 
polypropylene,  polystyrene,  rubber- 
modified  polystyrene,  and  styrene  block 
copolymers  intended  for  use  in  contact 
with  food. 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material 
Based  on  this  information,  the  agency 
concludes  that:  (1)  The  proposed  use  of 
the  additive  is  safe,  (2)  the  additive  will 
.    achieve  its  intended  technical  effect, 
and  therefore,  (3)  the  regulations  in 
§  178.2010  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
dociunents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  bom  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  dociunents  available  for 
inspection. 

The  agency  has  previously  considered 
the  enviroiunental  effects  of  this  rule  as 
announced  in  the  notice  of  filing  for 
FAP  9B4661  (64  FR  28501).  No  new 
information  or  comments  have  been 
received  that  would  affect  the  agency's 
previous  determination  that  there  is  no 
significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  is  not  required. 

This  final  rule  contains  no  collection 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  November  4,  1999,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
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support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulaticm  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 


List  of  Sulqects  in  21 CFR  Part  178 

Food  additives.  Food  packacing. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Apphed  Nutrition,  21  CFR  part  178  is 
amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 


Autfaorily:  21  U.S.C.  321,  342,  348.  379e. 

2.  Section  178.2010  is  amended  in  the 
table  in  paragraph  (b)  by  revising  the 
entry  for  "2.4-Di-tert-pentyl-6-(l-(3,5-di- 
tert-pentyl-2- 

hydroxyphenyl)ethyl)phenyl  acrylate" 
to  read  as  follows: 

§178^10   Antioxidants  and/or  stabilizers 
for  pdymsfs. 

*        •        *        •        • 

(b)  •  *  • 


Substances 


2,4-D»-tert^»ntyl-e-(1-<3.5-(Ji-ferH»nty^2-t^ydroxypheny^)ethy^Jphenyl 
acrylate  (CAS  Reg.  No.  12396fr-2S-2). 


Limitations 


For  use  only: 

1 .  At  levels  not  to  exceed  0.2  percent  by  weiglit  of  polypropylene  com- 
plying with  §  177.1520  of  this  chapter  In  contact  with  food  under 
condKions  of  use  D  through  G  as  described  in  Table  2  of 
§176.170(0)  of  this  chapter,  except  that  polypropylene  containing  the 
additive  at  levels  not  to  exceed  0.075  percent  by  weight  may  contact 
food  under  conditions  of  use  A  through  H  described  in  Table  2  of 
§176.170(0)  of  ihis  chapter. 

2.  At  levels  not  to  exceed  1.0  percent  by  weight  of  of  styrene  blocl< 
polymers  complying  with  §177.1810  of  this  chapter.  The  additive  is 
used  under  conditions  of  use  D  through  G  as  descritjed  in  TatHe  2  of 
§  176.170(c)  of  this  chapter. 

3.  At  levels  not  to  exceed  1.0  percent  by  weight  of  polystyrene  and 
rubber  modeled  polystyrene  complying  with  §  177.1 640  of  this  chap- 
ter in  contact  with  food  under  conditions  of  use  D  through  G  as  de- 
scrt)ed  in  Table  2  of  §  176.170(c)  of  this  chapter. 


Dated:  September  21, 1999. 
L-AobartLaka. 

Director,  Office  of  Policy,  Planning  and 
Strategic  Initiatives,  Center  for  Food  Safety 
and  Applied  Nutrition. 
(FR  Doc.  99-25790  Filed  lO-t-99;  8:45  am) 
iHJJNQ  COM  41«fr41-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

Now  Anbnal  Drags  for  Use  in  Animal 
Fssds;  PyrantsI  Tartrate 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACnOM:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  Pfizer, 
Inc.  The  supplemental  NADA  provides 


for  revised  feeding  instructions  for  use 

of  pyrantel  tartrate  Type  A  medicated 

articles  to  make  Type  C  medicated  horse 

feeds. 

EFFECTIVE  DATE:  October  5, 1999. 

FOR  FURTHER  INF0RMATK3N  CONTACT: 
Melanie  R.  Berson,  C^enter  for  Veterinary 
Medicine  (HFV-110),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville.  MD  20855,  301-827-7543. 
SUPPLEMENTARY  INFORMATION:  Pfizer, 
Inc.,  235  East  42d  St.,  New  York,  NY 
10017-5755.  filed  supplemental  NADA 
140-819  that  provides  for  revised 
feeding  instructions  for  use  of  Pfizer's 
pyrantel  tartrate  Type  A  medicated 
articles  (Strongid®  48  (48  grams  of 
pyrantel  tartrate  per  poimd  (g/lb)))  to 
make  Type  C  medicated  horse  feeds 
(Strongid®  C  (4.8  g/lb)  and  Strongid® 
C2x  (9.6  g/lb))  used  for  the  prev«ition 
of  Strongylus  vulgaris  larval  infections, 
and  control  of  several  types  of  adult  and 
4th  stage  larval  large  and  small 
stnmgyle,  pinworm,  and  ascarid 
infections.  The  supplement  provides  for 
use  of  a  top-dressed  Type  C  feed 


containing  up  to  20.000  g  of  pyrantel 
tartrate  per  ton  to  be  fed  at  the  cxirrently 
approved  rate  of  1 .2  milligrams  per 
pound  of  body  weight  daily.  The 
supplemental  NADA  is  approved  as  of 
August  24, 1999.  and  §  558.485  (21  CFR 
558.485)  is  amended  to  reflect  the 
approval. 

Also,  §558.485(e)(2){i)(A)  is  amended 
to  reflect  that  the  organism 
Triodontophorus  is  now  classified  as  a 
small  strongyle. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  im. 
1061,  Rockville.  MD  20852,  between  9 
ajn.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(3)  that  this  action  is  of  a 
type  that  does  not  individtially  or 
cumiilatively  have  a  significant  effect  on 
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the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  envirormiental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804{3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Sub|ect8  in  21  CFR  Part  558 

Animal  drugs,  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558-NEW  ANIMAL  DRUGS  FOR 
UiSE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b,  371. 

2.  Section  558.485  is  amended  by 
revising  paragraphs  (e)(2)(i) 
introductory  text,  (e)(2)(i)(A),  and  the 
first  sentence  of  paragraph  (e)(2)(i)(B), 
and  by  adding  and  reserving  paragraph 
(e)(2)(ii)  to  read  as  follows: 

1558.486    Pyrantwl  tartrate. 

•        *        •        •        • 

(e)  •  *  • 

(2)  Horses— [i]  Amount.  Feed 
continuously  at  the  rate  of  1.2 
milligrams  per  pound  (2.64  milligrams 
per  kilogram)  of  body  weight. 

(A)  Indications  for  use.  Prevention  of 
Strongylus  vulgaris  larval  infections; 
control  of  adult  large  strongyles  (S. 
vulgaris,  and  S.  edentatus),  adult  and 
4th  stage  larvae  small  strongyles 
{Cyathostomum  spp.,  Cylicocyclus  spp., 
Cylicostephanus  spp., 
Cylicodontophorus  spp.,  Poteriostomum 
spp.,  and  Triodontophonis  spp.),  adult 
and  4th  stage  larvae  pinworms  (Oxyuris 
equi),  and  aduh  and  4th  stage  larvae 
ascarids  [Parascaris  equorum). 

(B)  Limitations.  Administer  either  as  a 
top-dress  (not  to  exceed  20,000  grams 
per  ton)  or  mixed  in  the  horse's  daily 
grain  ration  (not  to  exceed  1,200  grams 
per  ton)  during  the  time  that  the  animal 
is  at  risk  of  exposure  to  internal 
parasites.  *  *  * 

(ii)  (Reserved) 

Dated:  September  9, 1999. 
Melanie  R.  Boson, 

Acting  Director.  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
(PR  Doc.  99-25773  Filed  10-4-99;  8:45  am) 

BNXINO  CODE  4iaO-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  878 
[Docket  No.  78N-^2646] 

General  and  Plastic  Surgery  Devices; 
Classification  of  the  Nonresorbable 
Gauze/Sponge  for  External  Use,  the 
Hydrophillc  Wound  Dressing,  the 
Occlusive  Wound  Dressing,  and  the 
Hydrogel  Wound  Dressing 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  classifying  the 
nonresorbable  gauze/sponge  for  external 
use,  the  hydrophillc  wound  dressing, 
the  occlusive  wound  dressing,  and  me 
hydrogel  wound  dressing  into  class  I 
(general  controls).  FDA  is  also 
exempting  these  devices  from  premarket 
notification  procedures.  This  action  is 
being  taken  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act),  as 
amended  by  the  Medical  Device 
Amendments  of  1976  (the  1976 
amendments),  the  Safe  Medical  Devices 
Act  of  1990  (SMDA),  and  the  Food  and 
Drug  Administration  Modernization  Act 
ofl997(FDAMA). 
EFFECTIVE  DATE:  November  4, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Gail 
G.  Gantt.  Center  for  Devices  and 
Radiological  Health  (HFZ-480),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-3090. 
SUPPLEMENTARY  INF0RMATK3N: 

L  Background 

In  the  Federal  Register  of  September 
19, 1989  (54  ra  38600)  (hereinafter 
referred  to  as  the  September  19,  1989 
proposal),  FDA  issued  a  proposed  rule 
to  classiiy  the  following  11  devices:  The 
nonabsorbable  gauze  surgical  sponge  for 
external  use,  the  hydrophilic  wound 
and  bum  dressing,  the  interactive 
woimd  and  bum  dressing,  the  porcine 
bum  dressing,  the  intravascular  catheter 
securement  device,  the  medical 
adhesive  tape,  the  medical  adhesive 
bandage,  the  adhesive  wound  closure, 
the  occlusive  wound  and  bum  dressing, 
the  biun  sheet,  and  the  hydrogel  wound 
and  bum  dressing.  Four  of  the  eleven 
devices  (the  liquid  bandage,  the 
intravascular  catheter  seciuement 
device,  the  medical  adhesive  tape  and 
bandage,  and  the  bum  sheet)  were 
already  classified  as  general  hospital 
and  personal  use  devices  (45  FR  1739, 
October  21, 1980). 


In  the  September  19, 1989  proposal, 
FDA  proposed  that:  (1)  The  four  general 
hospital  and  personal  use  devices, 
identified  above,  be  recodified  in  the 
Code  of  Federal  Regulations  (CFR)  with 
the  general  and  plastic  surgery  devices; 
(2)  the  medical  adhesive  tape  and 
bandage  be  divided  into  four  generic 
devices;  (3)  the  liquid  bandage  be 
divided  into  two  generic  devices;  and 
(4)  the  porcine  bum  dressing  for  short- 
term  use  be  classified  into  class  I  and 
the  porcine  bum  dressing  for  long-term 
use  be  classified  into  class  m  as  the 
interactive  woimd  and  btun  dressing. 
The  proposals  were  not  finalized.  Based 
on  the  comments  of  the  September  19, 
1989  proposed  mle,  the  General  and 
Plastic  Surgery  Devices  Panel's  (the 
panel)  recommendations,  and  current 
wound  care  and  product  use.  FDA  is 
finahzing  the  classification  of  the 
following  four  wound  care  devices:  The 
nonresorbable  gauze/sponge  for  extemal 
use,  the  hydrophilic  wound  dressing, 
the  occlusive  wound  dressing,  and  the 
hydrogel  wound  dressing. 

These  final  rules  do  not  address 
wound  dressings  that  contain  added 
drugs  such  as  antimicrobial  agents, 
added  biologies  such  as  growth  factors, 
or  are  composed  of  materials  derived 
from  animal  sources.  These  are 
preamendments  devices  that  FDA 
intends  to  classify  in  the  future. 

n.  Comments  and  FDA's  Responses 

Interested  persons  were  given  until 
November  20, 1989,  to  comment  on  the 
September  19. 1989  proposed  mle. 
Diiringthe  comment  period,  FDA 
received  following  comments. 

1.  Two  comments  requested  that  an 
additional  classification  category  be 
added  for  the  nonsterile  hydrogel 
wound  and  bum  dressing.  The 
nonsterile  device  would  be  for 
conditions  such  as  minor  cuts,  scrapes, 
bums,  and  sunburn.  The  comment 
stated  that  components  of  this  type  of 
hydrogel  wound  and  bum  dressing 
cannot  withstand  sterilization. 

FDA  agrees  that  the  hydrogel  woimd 
and  biun  dressing  may  be  either  sterile 
or  nonsterile  and  has  revised  the  final 
mle  accordingly. 

2.  One  comment  requested  that  the 
health  risk  information  be  printed  on 
the  wrappings  of  the  devices. 

FDA  believes  that  it  is  adequate  that 
the  health  risk  information  be  provided 
in  the  outer  labeling  of  the  device. 

3.  One  comment  stressed  the  need  for 
price  control  because  low-income 
persons  generally  have  little  or  no 
health  insurance  coverage. 

FDA  notes  that  the  agency  has  no 
control  over  the  price  of  meidical 
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devices  and  whether  devices  are 
covered  by  health  insurance. 

4.  Two  comments  suggested  that  the 
proposed  classifications  were  too 
restrictive.  One  comment  stated  that  an 
effect  of  the  September  19, 1989 
proposed  rule  is  that  many  products 
will  have  no  classification  and  other 
classified  devices  would  become 
unclassified.  The  other  comment 
requested  that  the  device  descriptions 
be  more  generalized  to  include  other 
wound  dressings  that  do  not  specifically 
meet  the  proposed  descriptions. 

FDA  is  only  classifying  the  four 
devices  identified  above  at  this  time. 
While  it  is  true  that  some  wound 
dressings  remain  imclassified,  no 
devices  that  have  already  been  classified 
will  "become  unclassified"  as  a  result  of 
this  action.  The  agency  will  consider 
additional  wound  dressing  classification 
categories  in  the  fiitiire. 

5.  Three  comments  suggested  that 
nonwoven  materials  be  included  in  the 
description  of  nonabsoibable  gauze 
surgical  sponge  for  external  use. 

FDA  agrees  with  the  comment  and 
has  included  nonwoven  materials  in  the 
nonresoibable  gauze/sponge  for  external 
use  identification. 

6.  One  comment  recommended  that 
synthetic  materials  also  be  included  in 
the  description  of  nonabsorbable  gauze 
surgical  sponge  for  external  use. 

FDA  disagree  with  the  comment.  The 
agency  has  included  synthetic  materials 
in  the  identification  of  the  hydrophilic 
wound  dressing  identification. 

m.  Kecammeadationa  of  the  Panel 

Although  the  panel  discussed  wound 
dressing  at  the  July  17, 1995  meeting, 
the  panel  did  not  make  classification 
recommendations  for  any  of  the  wound 
dressing  devices.  At  the  November  17, 
1998  meeting,  the  panel  discussed  the 
classification  of  four  of  the  wound 
dressings  proposed  for  classification  in 
1989,  the  nonresorbable  gauze/sponge 
for  «(temal  use,  the  hydrophilic  wound 
dressing,  the  occlusive  wotmd  dressing, 
and  the  hydrogel  wound  dressing.  The 
panel  unanimously  recommended  that 
these  four  wound  dressing  devices  be 
classified  into  class  I  (general  controls) 
and  that  they  be  exempted  from 
piemarket  notification  procedures 
(section  510(k)  of  the  act)  (21  U.S.C. 
360(k))  (Hef.  1).  The  panel  concluded 
that  the  safety  and  eniactiveness  of  the 
faai  wound  dressing  devices  can  be 
reasonably  ensured  by  the  following 
general  controls:  (1)  Registration  and 
Listing  (21  CFR  part  807),  (2)  General 
Provisirais  of  the  Quality  System 
Regulation  (21  CFR  part  820),  (3) 
General  Requirements  for  Reports  (21 


CFR  820.180),  and  Complaint  Files  (21 
CFR  820.198). 

IV.  Risks  to  Heahh 

The  panel  identified  the  following 
risks  for  two  of  the  wound  dressing 
devices:  (1)  The  nonresorbable  gauze/ 
sponge  for  external  use  may  become 
incorporated  into  a  wound  if  its  use  is 
not  monitored;  and  (2)  the  occlusive 
dressing  may  cause  formation  of  an 
abscess  if  it  is  placed  on  an  infected 
woimd.  The  panel  identified  no  specific 
risks  to  health  for  the  hydrogel  wound 
dressing  and  the  hydrophilic  wotmd 
dressing. 

V.  Summary  of  the  Data  Upon  Which 
the  Recommendation  Is  Based 

The  panel  based  its  recommendations 
on  expert  testimony  presented  to  the 
panel  and  on  the  panel  members' 
personal  knowledge  of  and  clinical 
experience  with  the  nonresorbable 
gauze/sponge  for  external  use,  the 
hydrophilic  woimd  dressing,  the 
occlusive  woimd  dressing,  and  the 
hydrogel  wound  dressing. 

VI.  FDA's  Conclusion 

FDA  has  concluded  that  the 
nonresorbable  gauze/sponge  for  external 
use,  the  hydrophilic  wound  dressing, 
the  occlusive  wound  dressing,  and  the 
hydrogel  wound  dressing  do  not  present 
unreasonable  risks  to  the  public  health 
and  that  general  controls  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  devices. 

On  November  21. 1997,  the  President 
signed  the  FDAMA  into  law.  Section 
206  of  the  FDAMA  added  a  new  section 
510(1)  to  the  act  (21  U.S.C.  360(1)), 
which  became  effective  on  February  19, 
1998.  It  states  that  a  class  I  device  is 
exempt  from  the  premarket  notification 
requirements  under  section  510(k)  of  the 
act,  unless  the  device  is  intended  for  a 
use  which  is  of  substantial  importance 
in  preventing  impairment  of  human 
health  or  it  presents  a  potential 
unreasonable  risk  of  illness  or  injiuy 
(hereinafter  referred  to  as  "reserved 
criteria").  FDA  has  determined  that  the 
nonresorbable  gauze/sponge  for  external 
use,  the  hydrophilic  woimd  dressing, 
the  occlusive  wound  dressing,  and  the 
hydrogel  wound  dressing  do  not  meet 
the  reserved  criteria  and,  therefore,  they 
should  be  exempt  from  the  pramaricet 
notification  requirements. 

FDA  has  determined  that  the  four 
general  hospital  and  personal  use 
devices  (the  liquid  bandage,  the 
intravascular  catheter  securement 
device,  the  medical  adhesive  tape  and 
bandage,  and  the  bum  sheet)  should 
remain  codified  as  general  hospital  and 
personal  use  devices  (21  CFR  part  880). 


FDA  will  finalize  classifications  of  the 
porcine  wound  dressing  and  the 
interactive  wound  and  bum  dressing  in 
the  future. 

Vn.  Reference 

The  following  reference  has  been 
placed  on  display  in  the  Dockets 
Management  Branch,  Food  and  Dmg 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  and  may  be 
seen  by  interested  persons  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday 

1.  General  and  Plastic  Surgery  Devices 
Panel  Meeting  Transcript,  November  17, 
1998.  pp.  1-119. 

Vm.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.34(b)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

DL  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C  601-612)  (as  amended  by  subtitle 
D  of  the  Small  Business  Regulatory 
Faimess  Act  of  1996  (Public  Law  104- 
121)),  and  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
Executive  Order  12866  directs  agmdes 
to  assess  all  costs  and  benefits  of 
available  regulatory  altematives  and, 
when  r^ulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safaty,  and  other  advantages; 
distributive  impacts;  and  equity).  The 
agency  believes  that  this  final  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Qnler.  In  addition,  the 
final  rule  is  not  a  significant  regulatory 
action  as  defined  by  the  Executive  Order 
and  so  is  not  subject  to  review  under  the 
Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  tl^t  would  minimize  any 
significant  impact  of  a  mle  on  small 
entities.  As  noted  previously,  FDA  may 
classify  devices  into  one  of  three 
regulatory  classes  according  to  the 
degree  of  control  needed  to  provide 
reasonable  assurance  of  safety  and 
^fectiveness.  FDA  is  classifying  Ihese 
four  devices  into  class  I,  the  lowest  level 
of  control  allowed.  Under  the  final  rule, 
they  will  be  exempt  fiom  premarket 
notification.  As  unclassified 
preamendments  devices,  these  devices 
are  already  effectively  related  as  class 
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I  devices.  Therefore,  the  agency  certifies 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

X.  Paperwork  Reduction  Act  of  1995 

FDA  concludes  that  this  final  rule 
contains  no  collections  of  information. 
Therefore,  clearance  by  the  Office  of 
Management  and  Budget  imder  the 
Paperwork  Reduction  Act  of  1995  is  not 
required. 

List  of  Sub)ect8  in  21  CFR  Part  878 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  878  is 
amended  as  follows: 

PART  878-QENERAL  AND  PLASTIC 
SURGERY  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  878  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351,  360, 360c.  360e. 
360),  3601,  371. 

2.  Section  878.  4014  is  added  to 
subpart  E  to  read  as  follows: 

S  878.401 4    NonrMortMble  gaun/sponge 
for  external  use. 

(a)  Identification.  A  nonresorbable 
gauze/sponge  for  external  use  is  a  sterile 
or  nonsterile  device  intended  for 
medical  piuposes,  such  as  to  be  placed 
directly  on  a  patient's  wound  to  absorb 
exudate.  It  consists  of  a  strip,  piece,  or 
pad  made  from  open  woven  or 
nonwoven  mesh  cotton  cellulose  or  a 
simple  chemical  derivative  of  cellulose. 
This  classification  does  not  include  a 
nonresorbable  gauze/sponge  for  external 
use  that  contains  added  drugs  such  as 
antimicrobial  agents,  added  biologies 
such  as  growth  factors,  or  is  composed 
of  materials  derived  from  animal 
sources. 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
part  807,  subpart  E  of  this  chapter 
subject  to  the  limitations  in  §  878.9. 

3.  Section  878.4018  is  added  to 
subpart  E  to  read  as  follows: 

f87&4018    Hydrophlllc  wound  dressing. 

(a)  Identification.  A  hydrophilic 
wound  dressing  is  a  sterile  or  non- 
sterile  device  intended  to  cover  a 
wound  and  to  absorb  exudate.  It 
consists  of  noiuesorbable  materials  with 
hydrophilic  properties  that  are  capable 
of  absorbing  exudate  (e.g.,  cotton,  cotton 
derivatives,  alginates,  dextran,  and 


rayon).  This  classification  does  not 
include  a  hydrophilic  wound  dressing 
that  contains  added  drugs  such  as 
antimicrobial  agents,  added  biologies 
such  as  growth  factors,  or  is  composed 
of  materials  derived  from  animal 
sources. 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
part  807,  subpart  E  of  this  chapter 
subject  to  the  limitations  in  §  878.9. 

4.  Section  878.4020  is  added  to 
subpart  E  to  read  as  follows: 

1878.4020    Occlusive  wound  dressing. 

(a)  Identification.  An  occlusive 
wound  dressing  is  a  nonresorbable, 
sterile  or  non-sterile  device  intended  to 
cover  a  woimd,  to  provide  or  support  a 
moist  wound  environment,  and  to  allow 
the  exchange  of  gases  such  as  oxygen 
and  water  vapor  through  the  device.  It 
consists  of  a  piece  of  S)mthetic 
polymeric  material,  such  as 
polyiuethane,  with  or  without  an 
adhesive  backing.  This  classification 
does  not  include  an  occlusive  wound 
dressing  that  contains  added  drugs  such 
as  antimicrobial  agents,  added  biologies 
such  as  growth  factors,  or  is  composed 
of  materials  derived  bom  animal 
soim:es. 

(b)  Classification.  Class  I  (general 
controls).  TTie  device  is  exempt  from  the 
premarket  notification  procedures  in 
part  807,  subpart  E  of  this  chapter 
subject  to  the  limitations  in  §  878.9. 

5.  Section  878.4022  is  added  to 
subpart  E  to  read  as  follows: 

§87&4022    Hydrogel  wound  dressing  and 
bum  dressing. 

(a)  Identification.  A  hydrogel  woimd 
dressing  is  a  sterile  or  non-sterile  device 
intended  to  cover  a  woimd,  to  absorb 
wound  exudate,  to  control  bleeding  or 
fluid  loss,  and  to  protect  against 
abrasion,  fiiction,  desiccation,  and 
contamination.  It  consists  of  a 
nonresorbable  matrix  made  of 
hydrophilic  polymers  or  other  material 
in  combination  with  water  (at  least  50 
percent)  and  capable  of  absorbing 
exudate.  This  classification  does  not 
include  a  hydrogel  wound  dressing  that 
contains  added  drugs  such  as 
antimicrobial  agents,  added  biologies 
such  as  growth  factors,  or  is  composed 
of  materials  derived  bom  animal 
sources. 

(b)  Classification.  Class  I  (general ' 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
part  807,  subpart  E  of  this  chapter 
subject  to  the  limitations  in  §  878.9. 


Dated:  September  21, 1999. 
Linda  S.  Kahan. 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
(FR  Doc.  99-25791  Filed  10-4-99;  8:45  am] 
BHJJNQ  COOE  4ia»-ei-f 


UNITED  STATES  INFORMATION 
AGENCY 

22  CFR  Part  514 

Exchanga  Viaitor  Program 

aobicy:  United  States  Information 

Agency. 

ACTION:  Final  rule. 


SUMMARY:  By  notice  published  April  13. 
1999  (64  FR  17988)  the  Agency 
proposed  amendment  of  existing  au  pair 
regulations  in  order  to  strengthen  the 
oversight  and  general  accountability  of 
the  au  pair  program  and  to  identify  and 
reduce  the  potential  risk  of  injury  to 
prc^ram  participants.  The  proposed 
amendments  will  provide  greater 
specificity  regarding  the  selection  and 
orientation  of  both  host  family  and  au 
pair  participants,  thereby  enhancing  the 
prospect  for  more  informed 
participation  by  both  parties.  Fiuther 
proposed  program  enhancements  would 
require  disclosure  of  prior  experience 
for  au  pair  participants  providing  child 
care  for  special  needs  children.  An 
amendment  to  provide  for  uniform 
program  audits  was  also  proposed.  A 
thirty  day  public  comment  period  was 
provided  and  twenty  comments  were 
received  by  the  Agency.  These  twenty 
comments  all  supported  the  proposed 
rule  as  written.  Accordingly,  the 
proposed  rule  is  hereby  adopted  as  final 
without  change. 

DATES:  This  rule  is  effective  October  5, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sally  Lawrence,  Branch  Chief,  Program 
Designation  Branch,  Exchange  Visitor 
Services.  301  4th  Street,  S.W., 
Washington.  D.C.  20547;  telephone, 
- (202) 401-9800. 

List  of  Subjects  in  22  CFR  Part  514 

Cultiual  exchange  program.  Reporting 
and  recordkeeping  jequirements. 

Dated:  September  28. 1999. 
Les  Jin, 
General  Counsel. 

Accordingly,  22  CFR  part  514  is 
amended  as  follows: 

PART  514— EXCHANGE  VISITOR 
PROGRAM 

1.  The  authority  citation  for  part  514 
continues  to  read  as  follows: 
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AadMriljr:  8  U.S.C  1101(a)(15)(j).  1182. 
1258;  22  U.S.C  1421-1442,  2451-2460; 
RBOi^niation  Plan  No.  2  of  1977, 42  PR 
62481,  3  CFK,  1977  Comp.  p.  200;  E.O. 
12048, 43  PR  13361,  3  CFR.  1978  Comp.  p. 
166:  USIA  Dal^ation  Order  No.  85-5  (50  PR 
27393). 

2.  Section  514.31  paragraph  (e).  (f). 
(h).  (i),  and  (m)  are  revised  to  read  as 
follows: 

1814^1    Aupaira. 

(e)  Au  pair  placement.  Sponsors  shall 
seciire,  prior  to  the  au  pair's  departure 
from  the  home  coimtry.  a  host  family 
placement  for  each  participant. 
Spcmsors  shall  not: 

(1)  Place  an  au  pair  with  a  family 
uidess  the  family  has  specifically  agreed 
that  a  parent  or  other  responsible  adult 
will  remain  in  the  home  for  the  first 
three  days  following  the  au  pair's 
arrival: 

(2)  Place  an  au  pair  with  a  family 
having  a  child  aged  less  than  three 
monttus  unless  a  parent  or  other 
responsible  adult  is  present  in  the 
home; 

(3)  Place  an  au  pair  with  a  host  family 
having  children  under  the  age  of  two, 
unless  the  au  pair  has  at  least  200  hoius 
of  documented  infant  child  care 
experience; 

(4)  Place  an  au  pair  with  a  host  family 
having  a  special  needs  child,  as  so 
identified  by  the  host  family,  imless  the 
au  pair  has  specifically  identified  his  or 
her  prior  experience,  skills,  or  training 
in  the  care  of  special  needs  children  and 
the  host  family  has  reviewed  and 
acknowledged  in  writing  the  au  pair's 
prior  experience,  skills,  or  training  so 
identified; 

(5)  Place  the  au  pair  with  a  family 
unless  a  written  agreement  between  the 
au  pair  and  host  bmily  outlining  the  au 
pair's  obligation  to  provide  not  more 
than  45  hours  of  child  care  services  per 
week  has  been  signed  by  both; 

(6)  Place  the  au  pair  with  a  family 
who  caimot  provide  the  au  pair  mth  a 
suitable  private  bedroom;  and 

(7)  Place  an  au  pair  with  a  host  family 
unless  the  host  family  has  interviewed 
the  au  pair  by  telephone  prior  to  the  au 
pair's  depariure  from  his  or  her  home 
country. 

(f)  Au  pair  orientation.  In  addition  to 
the  orientation  requirements  set  forth  at 
§  514.10,  all  sponsors  shall  provide  au 
pairs,  prior  to  their  departure  from  the 
home  country,  with  the  following 
information: 

(1)  A  copy  of  all  operating  procedures, 
rules,  and  regulations,  including  a 
grievance  process,  which  govern  the  au 


pair's  participation  in  the  exchange 
program; 

(2)  A  detailed  profile  of  the  family 
and  commimity  in  which  the  au  pair 
will  be  placed; 

(3)  A  detailed  profile  of  the 
educational  institutions  in  the 
commimity  where  the  au  pair  will  be 
placed,  including  the  financial  cost  of 
attendance  at  these  institutions; 

(4)  A  detailed  summary  of  travel 
arrangements;  and 

(5)  A  copy  of  the  Agency's  written 
statement  and  brochure  regarding  the  au 
pair  program. 

•        •        *        *        * 

(h)  Host  family  selection.  Sponsors 
shall  adequately  screen  all  potential 
host  famiUes  and  at  a  minimum  shall: 

(1)  Require  that  the  host  parents  are 
U.S.  citizens  or  legal  permanent 
residents; 

(2)  Require  that  host  parents  are  fluent 
in  spoken  English; 

(3)  Require  that  all  adult  family 
members  resident  in  the  home  have 
been  personally  interviewed  by  an 
organizational  representative; 

(4)  Require  that  host  parents  and  other 
adults  living  full-time  in  the  household 
have  successfully  passed  a  background 
investigation  including  employment 
and  personal  character  references; 

(5)  Require  that  the  host  family  have 
adequate  financial  resources  to 
undertake  all  hosting  obligations; 

(6)  Provide  a  written  detailed 
siunmary  of  the  exchange  program  and 
the  parameters  of  their  and  the  au  pair's 
duties,  participation,  and  obUgations; 
and 

(7)  Provide  the  host  family  with  the 
prospective  au  pair  participant's 
complete  application,  including  all 
references. 

(i)  Host  family  orientation.  In  addition 
to  the  requirements  set  forth  at  §  514.10 
sponsors  shall: 

(1)  Inform  all  host  families  of  the 
philosophy,  rules,  and  regulations 
governing  the  sponsor's  exchange 
program  and  provide  all  families  with  a 
copy  of  the  Agency's  written  statement 
and  brochure  regarding  the  au  pair 
program; 

(2)  Provide  all  selected  host  families 
with  a  complete  copy  of  Agency- 
promulgated  Exchange  Visitor  Program 
regulations,  including  the  supplemental 
information  thereto; 

(3)  Advise  all  selected  host  families  of 
their,  obligation  to  attend  at  least  one 
family  day  conference  to  be  sponsored 
by  the  au  pair  organization  diuing  the 
course  of  the  placement  year.  Host 
family  attendance  at  such  a  gathering  is 
a  condition  of  program  participation 


and  failine  to  attend  will  be  grounds  for 
possible  termination  of  their  continued 
or  future  program  participation;  and 
(4)  Require  that  the  organization's 
local  counselor  responsible  for  the  au 
pair  placement  contacts  the  host  family 
and  au  pair  within  forth-eight  hours  of 
the  au  pair's  arrival  and  meets,  in 
person,  with  the  host  family  and  au  pair 
within  two  weeks  of  the  au  pair's  arrival 
at  the  host  family  home. 
»        •        «        •        • 

(m)  Reporting  requirements.  Along 
with  the  annusi  report  required  by 
regulations  set  for^  at  §  514.17, 
sponsors  shall  file  with  the  Agency  the 
following  information: 

(1)  A  summation  of  the  results  of  an 
annual  survey  of  all  host  family  and  au 
pair  participants  regarding  satisfaction 
with  the  program,  its  strengths  and 
weaknesses; 

(2)  A  summation  of  all  complaints 
regarding  host  family  or  au  pair 
participation  in  the  program,  specifying 
the  nature  of  the  complaint,  its 
resolution,  and  whether  any  unresolved 
complaints  are  outstanding; 

(3)  A  summation  of  all  situations 
which  resulted  in  the  plac«nent  of  au 
pair  participant  with  more  than  one  host 
family; 

(4)  A  report  by  a  certified  public 
accountant,  conducted  pursuant  to  a 
format  designated  by  the  Agency, 
attesting  to  the  sponsor's  compliance 
with  the  procedures  and  reporting 
requirements  set  forth  in  this  subpart; 

(5)  A  report  detailing  the  name  of  the 
au  pair,  his  or  her  host  family 
placement,  location,  and  the  names  of 
the  local  and  regional  organizational 
representatives;  and 

(6)  A  complete  set  of  all  promotional 
materials,  brochures,  or  pamphlets 
distributed  to  either  host  family  or  au 
pair  participants. 

(PR  Doc.  99-25690  Filed  10-4-99;  8:45  ami 
aaiUNO  CODE  a»o-ei-«i 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24CFRPart200 

Introduction  to  FHA  Programs 

CFR  Correction 

In  Title  24  of  the  Code  of  Federal 
Regulations,  parts  200  to  499,  revised  as 
of  Apr.  1. 1999.  on  page  73.  the  editorial 
note  following  §  200.1302  is  removed. 

[PR  Doc.  99-55532  Piled  10-4-99;  8:45  am] 
aaUNQ  CODE  1SO»-«1-0 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pari  52 
[AK21-1709;  FRL-6450-8] 

Approval  and  Promulgation  of  State 
Implementation  Plan:  Alaska 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule;  withdrawal. 

SUMMARY:  Due  to  a  correction  and 
clarification,  EPA  is  withdrawing  the 
direct  final  rule  for  the  approval  of 
various  amendments  to  the  carbon 
monoxide  (CX))  State  Implementation 
Plan  for  Alaska.  The  original  action  was 
published  in  the  Federal  Register  on 
September  1. 1999  (64  FR  47674),  as  a 
direct  final  rule.  EPA  will  correct  and 
clarify  its  approval  of  Alaska's 
transportation  conformity  program.  As 
stated  in  the  Federal  Register 
document,  if  the  direct  &ial  rule  is 
withdrawn,  timely  notice  of  withdrawal 
would  be  published  in  the  Federal 
Register.  EPA  is  withdrawing  the  direct 
final  rule  and  will  address  the 
correction  and  clarification  when  it 
republishes  the  direct  final  action  in  the 
near  future.  Another  public  comment 
period  will  be  offered  when  it  is 
republished. 

DATES:  This  direct  final  rule  is 
withdrawn  as  of  October  5, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Montel  Livingston,  Office  of  Air  Quality 
(OAQ-107),  EPA,  Region  10, 1200  6th 
Avenue.  Seattle,  WA  98101,  (206-553- 
0180). 

List  (rf  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference,  Intergovemmentd  relations. 
Reporting  and  recordkeeping 
requirements. 

Dated:  September  23, 1999. 
Chuck  Clarke, 

Beffonal  Administrator.  Region  10. 
(FR  Doc  99-25710  Filed  10-4-99;  8:45  am] 
BIUJNQOOOE 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart65 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 


summary:  Modified  base  (1%  annual 
chance)  flood  elevations  are  finalized 
for  the  communities  listed  below.  These 
modified  elevations  will  be  used  to 
calculate  flood  insurance  premiiun  rates 
for  new  buildings  and  their  contents. 
EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insurance  Rate  Map(s) 
in  effect  for  each  listed  community  prior 
to  this  date. 

ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  PJE.,  Chief,  Hazards 
Study  Branch,  Mitigation  Directorate,    . 
500  C  Street  SW.,  Washington,  DC 
20472,  (202)  646-3461,  or  (e-mail) 
matt.miller@fema.gov. 
SUPPI.EMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  the  final  determinations  of 
modified  base  flood  elevations  for  each 
community  listed.  These  modified 
elevations  have  been  published  in 
newspapera  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
publication.  The  Associate  Director  has 
resolved  any  appeals  resulting  fix>m  this 
notification. 

The  modified  base  flood  elevations 
are  not  listed  for  each  commimity  in 
this  notice.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community  where  the 
modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  Section  206  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968, 42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  ciurontly 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effisct  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insiu«nce  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimiun  that  are  required.  They 
should  not  be  construed  to  mean  that 


the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
commimity  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
fiom  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  for  Mitigation 
certifies  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
FlexibiUty  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4105,  and  are  required  to 
maintain  commimity  eUgibility  in  the 
NFIP.  No  regulatory  flexibiUty  analysis 
has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federaUsm  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  appUcable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  65— {AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978, 3  CFR, 
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1978  Comp..  p.  329;  E.0. 12127. 44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 


165.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 


Location 


Alaska:  Unorga- 
nized Borough 
(FEMA  Docket 
No.  7284). 

California:  Placer 
(FEMA  Docket 
No.  7284). 

CaMfomia:  River- 
side (FEMA 
Docket  No.  7284). 

Colorado:  Denver 
(FEMA  Docket 
No.  7284). 

Cok)rado:'Lincoln 

(FEMA  Docket 

No.  7284). 
Hawaii:  Hawaii 

(FEMA  Docket 

No.  7284). 

Nevada:  Claik 
(FEMA  Docket 
No.  7284). 

Nevada:  Clark 
(FEMA  Docket 
No.  7284). 


Nevada:  Clark 
(FEMA  Docket 
No.  7284). 

Nevada:  Washoe 

(FEMA  Docket 

No.  7284). 
Nevada:  Washoe 

(FEMA  Docket 

No.  7284). 

New  Mexico:  Santa 
Fe  (FEMA  Dock- 
et No.  7284). 

Oklahoma:  GarfieM 
(FEMA  Docket 
No.  7288). 

Oklahoma:  Okla- 
homa (FEMA 
Docket  No.  7284). 

Oregon:  Multnomah 
(FEMA  Docket 
No.  7284). 

Texas:  Brazos 
(FEMA  Docket 
No.  7288). 

Texas:  Bexar 
(FEMA  Docket 
No.  7284). 


Municipality  of  An- 
chorage. 


City  o(  RockNn 


City  of  San  Diego 


City  and  County 


TownofUmon , 


Unincorporated 
areas. 


City  of  Las  Vegas 


Unincorporated 
areas. 


City  of  North  Las 
Vegas. 


City  of  Reno 


Unincorporaled 
areas. 


City  of  Santa  Fe 


Cityof  Enki 


City  of  Oklahoma 
City. 


City  of  Portland 


Cityof  College 
Statkxi. 


City  of  Converse 


Dates  and  nanrw  of  news- 
paper where  notice  was 
publistied 


Mar.24. 1999,  Mar.  31, 
1999,  Anchorage  Daily 
News. 

Mar.24,  1999,  Mar.  31, 
1999.  The  Placer  Her- 


Apr.  7.  1999,  Apr.  14, 
1999,  San  oiego 
Union-Tritxjne. 

Mar.  17,  1999,  Mar.  24, 
1999,  The  Denver  Post 


Mar.  11,1999,  Mar.  18, 
1999,  Linmn  Leader. 

Mar.  11,1999,  Mar.  18, 
1999,  Hawaii-Tribune 
Herald. 

Mar.  18, 1999,  Mar.  25, 
1999,  Las  Vegas  Re- 
view-Journal. 

Mar.  18,  1999,  Mar.  25, 
1999,  Las  Vegas  Re- 
view-Journal. 


Mar.  18, 1999,  Mar.  25, 
1999,1^5  Vegas  Re- 
view^Joumal. 

Mar.  24, 1999,  Mar.  31, 
1999,  Reno  Gazette- 
JoumaL 

Mar.24, 1999,  Mar.  31, 
1999,  Reno  Gazette- 
Journal. 

Mai.  9,  1999,  Mar.  16, 
1999,  The  Santa  Fe 
New  Mexican 

Apr.  23, 1999.  Apr.  30, 
1999,  Enid  News  and 


Chief  executive  officer  of  community 


Mar.  18,  1999,  Mar.  25, 
1999,  Daily  OUahoman. 


Mar.  19, 1999.  Mar.  26, 
1999,  The  Oregonian. 


Apr.21,1999,  Apr.  28, 
1999,  Bryan<k)llege 
Station  Ea^. 

Mar.  11,1999,  Mar.  18. 
1999,  Herald  News- 
paper. 


Effective  date  of 
modifKatk>n 


The  Honorat)le  Rk*  Mystrom,  mayor, 
munnipality  of  Anchorage  P.O. 
Box  196650.  Anchorage.  Alaska 
99519-^)6650. 

The  htonorable  Connie  Cullivan, 
mayor.  City  of  Rocklin,  3980 
Rocklin  Road,  Rocklin,  California 
95677. 

The  Honorable  Susan  Gokling, 
mayor,  city  of  San  Diego,  202  C 
Street.  11th  Fkxw  (MS  11  A),  San 
Diego,  Carrfomia  92101. 

The  Honorable  Wellington  Webb, 
mayor,  city  ard  county  of  Denver, 
1437  Bannock  Street,  Denver,  Col- 
orado 80202. 

The  Honorable  Ted  Bandy,  mayor, 
town  of  Umon,  P.O.  Box  9.  Unwn. 
Cotorado  80282-0009. 

The  Honorable  Stephen  K. 
Yamashiro,  mayor,  Hawaii  County, 
25  Aupuni  Street,  Hito,  Hawaii 
96720. 

The  Honorable  Jan  Laverty  Jones, 
mayor,  city  of  Las  Vegas,  400  East 
Stewart  Avenue.  North  Las  Vegas. 
Nevada  89101-2986. 

The  Honorable  Yvonne  Atkinson 
Gates,  chairperson,  Clark  County 
Board  of  Supervisors,  500  Grand 
Central  Paikway,  Las  Vegas.  Ne- 
vada 89155. 

The  Honorable  Mk:hael  Montandor. 
mayor,  city  of  North  Las  Vegas, 
P.O.  Box  4086,  North  Las  Vegas. 
Nevada  89036. 

The  Honorable  Jeff  Griffin,  mayor, 
city  of  Reno,  P.O.  Box  1900, 
Reno,  Nevada  89505. 

The  Honorable  Joanne  Bond,  chair- 
person, Washoe  County  Board  of 
Supervisors,  P.O.  Box  11130, 
Reno,  Nevada  89520. 

The  Honorable  Larry  Delgado, 
mayor,  city  of  Santa  Fe,  P.O.  Box 
909,  200  Lincoln  Avenue,  Santa 
Fe,  New  Mexico  87504. 

The  Honorable  Mike  Cooper,  mayor, 
city  of  Enkl.  P.O.  Box  1768.  EnkJ. 
Oklahoma  73702. 

The    Honorable    Kirk    Humphreys, 
mayor,  city  of  Oklahoma  City,  200 
North  Walker,   Suite  302,   Okla- 
homa City,  Oklahoma  73102. 
The  Honorable  Vera  Katz,  mayor, 
city  of  Portland,  1221  Southwest 
Fourth  Avenue,  room  340.  Port- 
land. Oregon  97204. 
The    Honorable    Lynn    Mdlhaney, 
mayor,   city   of  College   Statkm. 
P.O.  Box  9960.  College  Statkm. 
Texas  77842-0960. 
The    Honorable    John    Steinberg, 
mayor,  city  of  Converse.  P.O.  Box 
36,  Converse,  Texas  78109. 


Community 
No. 


Feb.  19. 1999  . 

Feb.  22. 1999  . 

Mar.  16. 1999  . 

Feb.  12. 1999  . 

Feb.  23, 1999 
Feb.  5. 1999  .. 

June  23. 1999 

June  23. 1999 

June  23. 1999 

Mar.  1. 1999  .. 
Mar.  1. 1999  .. 

June  14, 1999 

Mar.  26, 1999 
Feb.  12. 1999 

Mar.  1. 1999  . 

Mar.  26. 1999 

Feb.  12. 1999 


020005 

060242 

060295 

080046 

080109 
155166 

32S276 

32003 

320007 

320020 
320019 

350070. 

400062 

405378 

410183 
480083 
480038 


Federal  Register /Vol.  64.  No.  192 /Tuesday,  October  5.  1999 /Rules  and  Regulations  53933 


State  and  county 


Texas:  Dallas,  Den- 
ton, Collin, 
Rockwall,  and 
Kaufman  (FEMA 
Docket  No.  7284). 

Texas:  Tarrant 
(FEMA  Docket 
h4o.  7284). 

Texas:  Dallas  and 
Coilin  (FEMA 
Docket  No.  7284). 

Texas:  Dallas 
(FEMA  Docket 
No.  7284). 

Texas:  Tarrant 
(FEMA  Docket 
No.  7284). 

Texas:  Lamar 
(FEMA  Docket 
No.  7284). 

Texas:  Wichita 
(FEMA  Docket 
No.  7284). 

Washington:  Grays 
Harbor  (FEMA 
Docket  No.  7284). 

Washington:  Spo- 
kane (FEMA 
Docket  No.  7284). 


Wyoming:  Cartxm 
(FEMA'Docket 
No.  7284). 


Location 


City  of  Dallas 


City  of  Fort  Worth 


City  of  Garland 


City  of  Irving 


City  of  North  Rfeh- 
land  Hills. 


City  of  Paris 


City  of  Wichita 
Falls. 

City  of  Aberdeen 


Unincorporated 
areas. 


Town  of  Baggs 


Dates  and  name  of  news- 
paper where  notice  was 
published 


Mar.  19,  1999.  Mar.  26. 
1999.  Dallas  Morning 
News. 


Mar.  18,  1999,  Mar.  25, 
1999,  Fort  Worth  Star- 
Telegram. 

Mai.  25,  1999,  Apr.  1. 
1999,  Garland  Atevvs. 

Mar.  4,  1999,  Mar.  11. 
1999.  Irving  News. 

Apr.  8,  1999.  Apr.  15, 
1999,  Fort  Worth  Star- 
Telegram. 

Mar.  23,  1999,  Mar.  30. 
1999.  Pants  News. 

Mar.  19,  1999,  Mar.  26, 
1999,  Wichita  Falls 
Times/Record  News. 

Feb.  26, 1999,  Mar.  5, 
1999,  The  Daily  World. 


Mar.  24,  1999,  Mar.  31. 
1999,  Spokesman-Re- 
view. 


Mar.  16,  1999,  Mar.  23, 
1999,  Pawling  DaMy. 


Chief  executive  officer  of  community 


The  Honorable  Ron  Kirk,  mayor,  city 
of  Dallas,  City  Hall,  1500  Manila, 
Dallas.  Texas  75201. 


The  Honorable  Kenneth  Ban-,  mayor, 
city  of  Fort  Worth.  1000 
Throckmorton  Street,  Fort  Worth, 
Texas  76102-6311. 

The  Honorable  Jim  Stance,  mayor, 
city  of  Garland,  200  North  Fifth 
Street,  Garland  Texas  75040. 

The  Honorable  Morris  H.  Panish, 
mayor,  city  of  Irving,  P.O.  Box 
152288,  Irving.  Texas  75015-2288. 

The  Honorabte  Charles  Scoma. 
mayor,  city  of  North  Richland  Hills. 
P.O.  Box  820609.  North  Richland 
Hills.  Texas  76182-0609. 

The  Honorabte  Eric  Clifford,  mayor, 
city  of  Paris.  P.O.  Box  9037,  Paris, 
Texas  75461-9037. 

The  Honorable  Kay  Yeager.  mayor, 
city  of  Wichita  Falls.  1300  Seventh 
Street.  Wichita  Falls,  Texas  76301. 

The  Honorable  Chuck  Gunard, 
mayor,  city  of  Aberdeen,  200  East 
Martcet  Street,  Aberdeen.  Wash- 
ington 98520. 

The  Honorabte  Kate  McCaslin,  chair- 
person, Spokane  County  Board  of 
Commisskmers,  1116  West  Broad- 
way Avenue,  Spokane,  Wash- 
ington 99260-0100. 

The  Honorable  DonaM  R.  Bain, 
mayor,  town  of  Baggs,  P.O.  Box 
300,  Baggs,  Wyoming  82321. 


Effective  date  of 
modification 


Feb.  26.  1999 

Feb.  26. 1999 

Feb.  26,  1999 
Feb.  1. 1999  .. 
Mar.  16.  1999  . 


June  28.  1999 
Feb.  26.  1999  . 
Sept.  3,  1999  .. 

Feb.  24,  1999  . 
Feb.  19,  1999  . 


Community 
No. 


480171 

480596 

485471 
480180 
480607 

480427 
480662 
530058 

530174 
560009 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flcwd  Insurance") 

Dated:  Septemb^  27, 1999. 
Michael  J.  Annstrong, 
Associate  Director  for  Mitigation. 
(PR  Doc.  99-25809  Filed  10-4-99;  8:45  am] 
BlUJNa  CODE  srit-ot-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart65 

[DockM  Na  FEMA-729q 

Changes  in  Flood  Elevation 
Determinations 

AQBICY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  lists 
commimities  where  modification  of  the 
base  (1%  annual  chance)  flood 
elevations  is  appropriate  because  of  new 
scientific  or  technical  data.  New  flood 
insurance  premium  rates  will  be 
calculated  from  the  modified  base  flood 


elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  in  effect 
prior  to  this  determination  for  each 
listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Associate  Director  for  Mitigation 
reconsider  the  changes.  The  modified 
elevations  may  be  changed  during  the 
90-day  period. 

ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of. 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  Usted  in  the  following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E.,  Ciiief,  Hazards 
Study  Branch,  Mitigation  Directorate, 
500  C  Street  SW.,  Washington,  DC 


20472,  (202)  646-3461,  or  (e-mail) 
matt.miIlerOf(ema.gov. 
SUPPLBNENTARY  INFORMATION:  The 
modified  base  flood  elevations  are  not 
Usted  for  each  community  in  this 
interim  rule.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsi(^ration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  Section  201  of  the  Flood  Disaster 
Protection  Act  of  1973, 42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Lisurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  commimity  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  fioodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
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effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They   . 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
commimity  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

The  dianges  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

Natkmal  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10.  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 


Regulatory  Flexibility  Act 

The  Associate  Director  for  Mitigation 
certifies  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973. 
42  U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 
NFDP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification 

This  interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26. 1987. 


Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains. 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65-{AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp..  p.  329;  E.0. 12127, 44  FR  19367. 
3  CFR,  1979  Comp.,  p.  376. 

|6M  [AmMidwq 

2.  The  tables  published  imder  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 


Arizona:  Coconino 


Arizona:  Pima 

Aricansas:  Saline  .. 

CaHtemia:  Orange 
CaKfomia:  Orange 


CaKfomia:  Sac- 
ramento. 


CaNfomia:  San 
Diego. 

Cattfomia:  San 
Diego. 


Caiifomia:  Ventura 

Caiifomia:  Orange 
Coloredo:  Summit 


LDcation 


City  of  Flagstaff  ... 


City  of  Tucson 


Unincorporated 
areas. 


City  of  Inrine 

City  of  Placentia 


Unincorporated 
areas. 


City  of  San  Diego 


Unincorporated 
areas. 


City  of  Simi  Valley 


Dates  and  name  of  news- 
paper wtiere  notice  was 
published 


CityofTustin  .. 
Town  of  Frisco 


July  8, 1999,  July  15, 
1999,  Araona  Daily 
Sun. 

Jun«  8,  1999,  June  15, 
1999,  Tucson  Citizen. 

June  17, 1999,  June  24, 
1999,  Benton  Courier. 


June  8, 1999,  June  15, 
1999,  Orange  County 
Register. 

July  8.  1999.  July  15. 
1999,  Placentia  News- 
Tunes. 

July  7,  1999,  July  14. 
1999,  Sacramento  Bee. 


June  18,  1999,  June  25, 
1999.  San  Diego  DaHy 
Transcript 

July  15.  1999.  July  22, 
1999,  San  Diego 
UniorhTribune. 


June  22,  1999,  June  29, 
1999,  Ventura  County 
Star. 

June  8,  1999.  June  15, 
1999,  Orange  County 
Register. 

June  18,  1999.  June  25, 
1999,  Breckenridge 
Summit  County  Jourrtal. 


Chief  executive  officer  of  community 


Ttie  Honorable  Christopher  J. 
Bavasi,  mayor  dty  of  Flagstaff, 
211  West  Aspen  Avenue,  Flag- 
staff, Arizona  86001. 

The  Honorable  George  MiUer,  mayor, 
city  of  Tucson,  P.O.  Box  27210. 
Tucson.  Arizona  85726. 

Ttie  Honorable  Lanny  Fite,  Saline 
County  Judge,  200  North  Main, 
room  116.  Benton,  Arttansas 
72015. 

The  Honorable  Christina  Shea, 
major,  dty  of  Innne.  P.O.  Box 
19575.  Inrine.  Caiifomia  92623. 

The  Honorable  Constance  Underiiill. 
mayor,  city  of  Placentia.  410  East 
Chapman  Avenue.  Placentia.  Caii- 
fomia 92870. 

The  Honorable  Ilia  Collin,  chair- 
person, Sacramento  County  Board 
of  Supervisors,  700  H  Street,  room 
2450,  Sacramento,  Caiifomia 
95814. 

The  Honorable  Susan  Golding, 
mayor,  city  of  San  Diego  202  C 
Street.  11th  floor.  San  Diego.  Cali- 
fornia 92101. 

The  Honorable  Pam  Slater,  chair- 
person, San  Diego  County  Board 
of  Supervisors,  1600  Pacitic  High- 
way, room  335,  San  Diego,  Cali- 
fornia 92101. 

The  Honorable  Bill  Davis,  mayor,  dty 
of  Simi  Valley.  2929  Tape  Canyon 
Road.  Simi  Valley.  Caiifomia 
93063-2199. 

The  Honorable  Thomas  Sattarelli, 
mayor,  dty  of  Tustin,  300  Centen- 
nial Way,  Tustin.  Caiifomia  92780. 
The  Honorable  M.L.  Etie.  mayor, 
town  of  Frisco.  P.O.  Box  4100. 
Frisco.  Colorado  80443. 


Effective  date  of 
modification 


June  4. 1999  .. 

May  11. 1999  . 
May  7, 1999  ... 

Sept.  13. 1999 
June  9. 1999  .. 

Oct  12.  1999  . 

May  25. 1999 
June  22. 1999 

May  26. 1999 

Sept.  13. 1999 
May  14,  1999 


Community 
No. 


040020 

040078 
050191 

060222 
060229 

060262 

060295 
060280 

060421 

060235 
080245 
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State  and  county 


Iowa:  Story 

Kansas:  Sedgwick 
Kansas:  Johnson  ... 

Kansas:  Sedgwick 

Kansas:  Sedgwnk 

Kansas:  Sedgwick 
Kansas:  SedgwKk 
Missouri:  St  Louis 


Location 


City  of  Ames 

City  of  Haysville  ... 


City  of  Prairie  Vil- 
lage. 


Unincorporated 
Areas. 


Unincorporated 
Areas. 


Dates  and  name  of  news- 
paper where  notice  was 
published 


June  23,  1999,  June  30, 
1999,  The  Tribune. 

June  21,  1999,  June  28, 
1999,  Haysville  rimes. 

July  9,  1999,  July  16, 
1999,  The  Sun. 


June  21,  1999,  June  28, 
1999,  Wichita  Eagle. 


June  30,  1999,  July  7, 
1999,  Wichita  Eagle. 


City  of  Wichita  June  22,  1999,  June  29, 

1999,  WiOiita  Eagle. 


City  of  Wichita 


City  of  Maryland 
Heights. 


North  Dakota:  Cass    City  of  Fargo 


Oklahoma:  OMa- 
homa. 


Oklahoma:  Tulsa 


Oregon:  Clackamas 


South  Dakota:  Min- 
nehaha. 


Texas:  Tarrant 

Texas:  Tarrant , 

Texas:  Travis 

Texas:  Williamson 


CKy  of  Oklahoma 
City. 


City  of  Tulsa 


Texas:  Tarrant 


City  of  Milwaukee 


Unincorporated 
areas. 


City  of  Arlington  ... 
City  of  Arlington  ... 

City  of  Austin 

City  of  Cedar  Park 

City  of  Colleyville 


June  30,  1999,  July  7, 
1999,  Wichita  Eagle. 


June  15,  1999,  June  22, 
1999,  ST.  Louts 
Countain. 

June  22,  1999,  June  29, 
1999,  77>e  Fonjm. 


June  18, 1999,  June  25, 
1999,  Daily  Oklahoman. 


June  11, 1999,  June  18, 
1999.  Tulsa  WofU. 


June  24,  1999,  July  1, 
1999,  The  Oregonian. 


June  18,  1999,  June  25, 
1999,  Argus  Leader. 


June  15,  1999,  June  22, 
1999,  Fort  Worth  Star- 
Telegram. 

July  9,  1999,  July  16, 
1999,  Fort  Worth  Star- 
Telegram. 

June  22,  1999,  June  29, 
1999,  Austin  American- 
Statesman. 

July  7,  1999,  July  14, 
1999,  H///Cownfo' 
Ne¥irs. 

June  11,  1999,  June  18, 
1999,  Fort  Worth  Star- 
Telegram. 


Chief  executive  officer  of  community 


The  Honorable  Ted  Tedesco,  mayor, 
city  of  Ames,  515  Clark  Avenue, 
Ames,  Iowa  50010. 
The  Honorat>le  Tim  Norton,  mayor, 
city  of  Haysville,  200  West  Grand, 
Haysville,  Kansas  67060. 
The    Honorable    Ronald    Schaffer, 
mayor,  city  of  Prairie  Village,  7700 
Mission  Road,  Prairie  Village,  Kan- 
sas 66208. 
The    Honorable    William    Hancock, 
chairman.     Board     of     Commis- 
swners,    SedgwKk    County,    525 
Nkwth     Main,     Wichita,     Kansas 
67203. 
The    Honorable    William    Hancock, 
chairman,     Board     of     Commis- 
sioners,   Sedgwk*    County,    525 
North     Main,     Wichita.     Kansas 
67203. 
The  Honorable  Bob  Knight,  mayor, 
city  of  Wichita,   455  North  Main 
Street,  fist  fk)or,  Wnhita,  Kansas 
67202. 
The  Honorat>le  Bob  Knight,  mayor, 
city  of  WKhita,  455  North  Main 
Street,  first  fk>or,  Wnhita,  Kansas 
67202. 
The    Honorable    Michael    O'Brien, 
mayor,  city  of  Maryland  Heights, 
212     Millwell     Drive,     Maryland 
Heights,  Missouri  63043. 
The     Honorable     Bruce     Fumess, 
mayor,  dty  of  Fargo,  City  HaH,  200 
Third  Street  North,  Fargo.  North 
Dakota  58102-4809. 
The    Honorable    Kiric    Humphreys, 
mayor,  city  of  Oklahoma  City,  200 
North  Walker,  suite  302,  Oklahoma 
City,  Oklahoma  73102. 
The  Honorable  M.  Susan  Savage, 
mayor,  city  of  Tulsa,  City  Hall,  200 
Civic    Center,    Tulsa,    Oklahoma 
74013. 
The     Honorable     Carolyn     Tomei, 
mayor,  city  of  Milwaukee,   10722 
Southeast  Main  Street,  Milwaukee, 
Oregon  97222. 
The  Honorable  Robert  Kolbe,  chair- 
man, Minnehaha  County  Commis- 
sioners, 415  North  Dakota  Avenue, 
Sioux  Falls,  South  Dakota  57104- 
2465. 
The  Honorable  Elzie  Odom,  mayor, 
city  of  Artington,  P.O.  Box  231,  Ar- 
lington, Texas  76004-0231. 
The  Honorat>le  Elzie  Odom,  mayor, 
dty  of  Artington,  P.O.  Box  231,  Ar- 
lington, Texas  76004-0231. 
The  Honorat>le  Kirtt  Watson,  mayor, 
city  of  Austin,   124  West   Eighth 
Street,  Austin,  Texas  78701. 
The     Honorable     George     Denny, 
mayor,  dty  of  Cedar  Parte,  600 
North  Bell  Boulevard,  Cedar  Park. 
Texas  78613. 
The    Honorable    Richard    Newton, 
mayor,  city  of  Coileyviile,  P.O.  Box 
185,   Fort  Worth,   Texas   76034- 
0185. 


Effective  date  of 

modification 


Sept.  28. 1999 
May  20.  1999  . 
June  15, 1999 

May  20,  1999  .. 

May  27,  1999  .. 

May  20, 1999  .. 
May  27,  1999  .. 


Sept.  20.  1999 


May  21,  1999 


May  27.  1999 


Sept.  16,  1999 


May  21,  1999 


KAay21. 1999 


Community 
No. 


190254 
200324 
200175 

200321 

200321 

200328 
200328 
290689 

385364 
406378 
405381 
410019 
460057 


Sept.  20.  1999 

485454 

June  11,  1999  

485454 

May  27,  1999  

480624 

Oct  12.  1999  . 

481282 

May  19,  1999  

480590 
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State  and  county 


Texas:  Dallas 


Texas:  Tarrant 


Texas:  Tarrant 


Texas:  Collin  .... 


Texas:  Dallas  and 
Collin. 

Texas:  Galveston  . 


Texas:  WIMamson 
Texas:  Tarrant 


Location 


City  of  Fanners 
Branch. 


City  of  Fort  Worth 
City  of  Fort  Worth 


Washington:  Spo- 
kane. 


City  of  Frisco  ... 
City  of  Garland 


City  of  League 
City. 


City  of  Leander 


Unincorporated 
areas. 


Unincorporated 
areas. 


Dates  and  name  of  new»- 

paper  wtMre  notice  was 

published 


Chief  executive  officer  of  community 


July  23, 1999,  July  30, 
1999,  DaOasMoming 
News. 

June  15,  1999,  June  22, 
1999,  Fort  Worth  Star- 
Telegram. 

June  23,  1999,  June  30, 
1999,  Fort  Worth  Star- 
Telegram. 

June  11, 1999,  June  18, 
1999,  Frisco  Ertterprise. 

June  24,  1999,  July  1. 
1999,  GartandNews. 

June  18, 1999,  June  25, 
1999,  Galveston  Daily 
News. 

July  7. 1999,  July  14. 
1999,  Hill  Country 
News. 

June  11, 1999,  June  18, 
1999,  Fort  Worth  Star- 
Telegram. 

June  8. 1999,  June  15, 
1999,  Spokesman-Re- 
view. 


The  Honorable  Bob  Phelps,  mayor, 
city  of  Farmers  Branch,  P.O.  Box 
819010,  Farmers  Branch,  Texas 
75381-9010. 

The  Honorable  Kenneth  Barr,  mayor, 
city  of  Fort  Worth,  City  Hall,  1000 
Throckmorton  Street,  Fort  Worth. 
Texas  76102-6311. 

The  Honorable  Kenneth  Barr,  mayor, 
city  of  Fort  Worth,  City  Hall.  1000 
Throckmorton  Street.  Fort  Worth, 
Texas  76102-6311. 

The  Honorable  Kathy  Seei,  mayor, 
dty  of  Frisco,  City  HaM,  P.O.  Box 
1100.  Frisco,  Texas  75034. 

The  Honorable  Jim  Stance,  mayor, 
city  of  Garland,  200  htorth  Fifth 
Street.  Garland.  Texas  75040. 

The  Honorable  A.  Tommy 
Frankovwh.  mayor,  dty  of  League 
City.  City  Hall.  300  West  Walker. 
League  City.  Texas  77573. 

The  Honorable  Charles  E.  Eaton, 
mayor,  city  of  Leander.  P.O.  Box 
319,  Leander,  Texas  78846. 

The  Honorable  Tom  Vandergriff, 
Tarrant  County  Judge.  100  East 
Weatherford  Street.  Fort  Worth, 
Texas  7619fr-0601. 

The  Honorable  Kate  McCasin.  chair- 
person. Spokane  County  Board  of 
Commissioners.  1116  West  Bn>ad- 
way  Avenue.  Spokane.  Wash- 
ington 99260-0100. 


Effective  date  of 
modification 


June  23. 1999  . 

Sept  20, 1999  . 

May  20. 1999  .. 

I^y21.1999  .. 
May  21, 1999  .. 
May  19. 1999  . 

Oct  12. 1999.. 
May  19. 1999  . 

Sept.  13. 1999 


Community 
No. 


480174 

480596 

480596 

480134 
485471 
485488 

481282 
480682 

530174 


(Catalog  of  Federal  Domestic  Assistance  No. 
8X100,  "Flood  Insurance") 

Dated:  September  27. 1999. 
Ificfaael  J.  Arautrang, 
Associate  Dinctotfdr  Mitigation. 
[FR  Doc  99-25808  Filed  10-4-99;  8:45  am] 
■UMB  oooc  sne-si-p 


FEDERAL  EMERGENCY 
MANAQEMENT  AGENCY 

44CFRf>Wt66 

[DoolMtliOLFEMA-7297] 

ChangM  in  Flood  Elevation 
Determinations 

AOBCY:  Federal  &neigency 
Management  Agency.  FEMA. 
action:  Interim  rule. 


summary:  This  interim  rule  lists 
communities  where  modification  of  the 
base  (1%  annual  chance)  flood 
elevations  is  appropriate  because  of  new 
scientific  or  technical  data.  New  flood 
insurance  fwemium  rates  will  be 
calculated  firom  the  modified  base  flood 
elevations  for  new  buildings  and  their 
contents. 


DATES:  These  modified  base  flood 
elevations  are  currently  in  efiiect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  (FIRMs)  in 
effect  prior  to  this  determination  for 
each  listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  diculation.  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  commimity  that  the 
Associate  Director  reconsider  ue 
changes.  The  modified  elevations  may 
be  changed  during  the  90-day  period. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
commimity.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Matthew  B.  Miller,  P.E..  Chief.  Hazards 
Study  Branch.  Mitigation  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street  SW.,  Washington, 
DC  20472,  (202)  646-3461.  or  (email) 
matt.millei®fema.gov. 
SUPf>LEMB<TARY  INFORMATION:  The 

modified  base  flood  elevations  are  not 
listed  for  each  community  in  this 
interim  rule.  However,  the  address  of 


the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  piirsuant 
to  section  201  of  the  Flood  Disaster 
Protection  Act  of  1973, 42  U.S.C,  4105. 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968, 42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  commtmity  number  is  shoMm 
and  must  be  xised  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3.  are  the 
TninimiiiTi  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
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existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatoiy  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 


Protection  Act  of  1973, 42  U.S.C.  4105, 
and  are  required  to  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  interim  rule  is  not  a  significant 
regulatory  action  imder  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 


List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements.  Accordingly,  44  CFR  part 
65  is  amended  to  read  as  follows: 

PART  6S-4AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  et  seq.; 
Reoi;ganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Ck)mp.,  p.  329;  E.0. 12127, 44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

165.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  County 


Location 


Georgia:  Cherokee 


Georgia:  Cherokee 


Illinois:  Lee 


Unincorporated 
Areas. 


City  of  Woodstock 


City  of  Dixon 


Dates  arxj  name  of  news- 
paper where  notice  was 
published 


minots:  DuPage  .. 
Indiana:  Jackson 


Minnesota:  St. 
Louis. 


New  Jersey:  Union    City  of  Linden 


Village  of  Glen 
Elyn. 

City  of  Seymour 


City  of  Cook 


Ohk>:Lkd(ing 


Pennsylvania: 
Bucks. 


Commonwealth  of 
Puerto  Rico. 


City  of  Newark  ..'.. 


Township  of  Upper 
Makefiekj. 


Puerto  Rico 


August  11, 1999,  August 
18, 1999,  Cherokee 
Tribune. 

August  11, 1999,  August 
18,  1999,  Cherokee 
Tribune. 

August  18,  1999,  The 
Telegraph. 


August  25, 1999,  Sep- 
tember 1, 1999,  The 
Glen  Bfyn  News. 

August  24, 1999,  August 
31,  1999.  The  Tribune. 


August  12, 1999,  August 
19,  1999,  COO* /Vews 
Herald. 

August  19,  1999,  August 
26,  1999,  Spectator 
LeeKiar. 

July  14,  1999,  July  21, 
1999,  The  Advocate. 

Augustai,  1999,  Sep- 
tember 7,  1999,  Bucks 
County  Courier  Times. 


August  13, 1999,  August 
20,  1999,  El  Nuevo  Dia. 


Chief  executive  oncer  of 
community 


Ms.  Emily  Lemecke,  Chairwoman  of 
the    Cherokee    County    Board   of 
Commisstooers,  90  North   Street, 
Suite  310,  Canton,  Georgia  30114. 
The  Honorable  David  Rogers,  Mayor 
of  the  City  of  Woodstock,  103  Ar- 
nold Mill  Road,  Woodstock.  Geor- 
gia 30188. 
The  Honorable  James  Burke,  Mayor 
of  the  City  of  Dixon,  City  HaM,  121 
West  Second  Street,  Dixon,  liynois 
61021. 
Mr.  Joseph  WarK  Village  of  Glen 
Ellyn  President,  535  Duane  Street. 
Glen  Ellyn,  Illinois  60137. 
The  Honorable  John  Burkhart,  Mayor 
of  the  City  of  Seymour,  301  North 
Chestnut  Street,  Seymour,  Indiana 
47274. 
The    Honorable    HaroM    Johnston, 
Mayor  of  the  City  of  Cook,  City 
Hall,   P.O.   Box   155.  Cook.  Min- 
nesota 55723. 
The   Honorable   John   T.    Gregono, 
Mayor  of  the  City  of  Linden.  City 
Han.  301  Northwood  Avenue,  Lif>- 
den.  New  Jersey  07036. 
The  Honorable  Frank  L  Stare,  Mayor 
of  the  City  of  Newark,  40  West 
Main  Street,  NewarK  Ohio  43055. 
Ms.  Rose  Marie  Sauter,  Chairperson 
of  the  Board  of  Supervisors,  Town- 
ship   of    Upper    MakefiekJ,    1076 
Eagle   Road,   Newtown,   Pennsyl- 
vania 18940. 
Mr.     Jose     R.     Caballero-Mercado, 
Chaimian,    Puerto    Rico   Planning 
Board,  Minillas  Government  Center, 
North  Buikling,  De  Diego  Avenue. 
Stop  22,  P.O.  Box  41 19,  San  Juan. 
Puerto  Rico  00940-1 1 19. 


Effective  date  of 
modificatk>n 


Nov.  16.  1999 

Nov.  16,  1999 

Sept.  17.  1999 

Nov.  30,  1999  . 
Nov.  29.  1999  . 


Community 
no. 


Aug.  4. 1999  .. 

Aug.  10,  1999 

Oct.  19.  1999  . 
Aug.  25.  1999 

Nov.  18,  1999  . 


130424  C 

130264  C 

170417 

170207  0 
180099 C 

270420  A 

340467  B 

390335E 
420207  F 

720000B 
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Stats  and  County 


Virginia  (Inde- 
City). 


Location 


City  of  Winchester 


Dates  and  name  of  news' 

paper  where  notice  was 

put)iistied 


August  20, 1999.  August 
27.  1999.  The  Win- 
chester Star. 


Chief  executive  officer  of 
community 


Mr.  Edwin  C.  Daley.  Ctty  of  Win- 
chester Manager.  Rouss  City  Hall. 
15  Cameron  Sfreet.  Winchester. 
Virginia  22601. 


Effective  date  of 
modification 


Aug.  13. 1999 


Community 
no. 


510173  B 


(Catalog  of  Federal  Domestic  Assistance  Na 
83.100,  "Flood  Insurance.") 

Dated:  September  27, 1999. 
Michael  J.  Amatrong, 
Attodate  Director  for  Mitigation. 
IFR  Doc.  99-25803  Filed  10-4-99;  8:45  ami 
■UMQ  oooa  •na-e*-^ 


FEDERAL  EMERGENCY 
MANAQEMENT  AGENCY 

44CFRPwte7 

Final  Flood  Elavation  Datermlnationa 

AQBICY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTK3N:  Final  rule. 


r:  Base  (1%  annual  chance) 

flood  elevations  and  modified  base 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
each  commimity  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

ELECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modifi^  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  FIRM 
is  available  for  inspection  as  indicated 
in  the  table  below. 
A00RE88E8:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller.  P.E.,  Chief.  Hazards 
Study  Branch.  Mitigation  Directorate, 
500  C  Street  SW.,  Washington.  DC 
20472,  (202)  646-3461.  or  (e-mail) 
matt.millerOfema.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  final  determinations  listed  below 
of  base  flood  elevations  and  modified 
base  flood  elevations  for  each 
community  listed.  The  proposed  base 


flood  elevations  and  proposed  modified 
base  flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportimity  for  the  commimity  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973, 42  U.S.C.  4104, 
and  44  CFR  Part  67. 

FEMA  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  Part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encoxiraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  commimity. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  for  Mitigation 
certifies  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  final  or  modified 
base  flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104.  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30. 1993.  Regulatory 
Planning  and  Review.  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 


Executive  Order  12612.  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Qvil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
amended  to  read  as  follows: 

PARTe7-{AMENDED] 

1 .  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  et  seq.: 
Reoiganization  Plan  No.  3  of  1978. 3  CFR. 
1978  Comp..  p.  329i  E.0. 12127. 44  FR  19367. 
3  CFR.  1979  Comp..  p.  376. 

f«7.11    (Amendedl 

2.  The  tables  published  under  the 
authority  of  §  67.11  are  amended  as 
follows: 


Source  of  lkxx«ng  and  localion 

•Oepttim 

teei  above 

ground. 

'Elevation 

mfeei 

(NGVD) 

COLORADO 

•6.485 
•6.548 

•6.525 

•6.565 

•6.533 
•6,561 

El  Paao  County  and  Incor^ 
pomed  Areas  (FEMA 
Doctot  No.  7288) 

Caffian  Main  Channel: 
Approximately  40  feel  down- 
stream of  MoCiasl<y  Road 
Approximately  3.740  feet  up- 
stream of  Eighth  Street 

Caffian  East  Tributary: 
At  confluence  of  Calhan  Main 
Channel 

Approximately  3.140  feet  up- 
stream of  confluence  of 

Calhan  Main  Channel 

CaUtan  Fairground  Tributary: 
Approximately  550  feet 
downstream  of  Denver 
Street        

Approximately  810  feet  up- 
stream of  Boulder  Street  ... 
Map*  are  avaliaMe  forin- 
speetion  at  the  Regional 
Building.  101  West  Costilla 
Avenue.  Colorado  Springs. 
Colorado. 
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Source  of  flootSng  and  location 


Maps  are  available  for  in- 
spection at  the  Town  of 
Caihan  Town  Hall.  556  Colo- 
rado Avenue,  Caihan,  Colo- 
rado. 


TEXAS 


Bmoria  County  and  Incor- 
porated Areas  (FEKIA 
Docitet  No.  7242) 

Clear  Creek: 
Just  upstream  of  Country 

Club  Drive 

Approximately  1 .000  feet  up- 
stream of  Mykawa  Road  .. 
Approximately  800  feet  up- 
stream of  South  Freeway  . 
Chigger  Creek: 
Just  upstream  of  State  High- 
way 35 

Just  downstream  of  Atchison 
Topeka  &  Santa  Fe  Rail- 
way   , 

Chigger  Creek  Bypass: 
At  divergence  from  Chigger 

creeK , 

Cowart  Creek: 
Just  upstream  of  FM  2351  .... 
Just  upstream  of  State  High- 
way 35 

Just  upstream  of  County 

Road  827 

Marys  Creek: 
Approximately  200  feet  up- 
stream of  pM  518 

Just  upstream  of  State  High- 
way 35 

Approximately  2,500  feet  up- 
stream of  FM  1128 

Just  downstream  of  Old 

Chocolate  Bayou  Road 

Hk^ory  Skmgh: 
Just  downstream  of  Old  AMn 

Road 

Just  downstream  of  Garden 

Road  (County  Road  109)  .. 
Approximately  2.000  feet  up- 
stream of  Cullen  Boulevard 

(FM  518) 

Marys  Creek  Bypass: 
Just  upstream  of  Brazoria/ 
Galveston  County  Bound- 
ary   

Approximately  3.500  feet 
downstream  o(  County 
Road  963 

League  atjr  (City),  Galveston 
and  Harrto  CountiM  (FEMA 
Docket  No.  7242) 

Clear  Creek 
Approximately  4.300  feet  up- 
stream of  Interstate  45/75 
Unnamed  Tributary  to  Clear 
Creek: 
At  corrfluenoe  with  Clear 

Creeit 

Approximately  800  feet  up- 
stream of  Partcer  Road 

Magnoia  Creek: 
At  confluence  with  Clear 

Creei< 

Approximately  500  feet  up- 
stream of  1^  518 


»Oepthin 

feet  above 

ground 

"tievation 

in  feet 

(NGVD) 


•f39 
*47 
■^58 

++39 

++41 

++40 
++33 


++55 

++41 
++48 
++55 
None 

+45 
++51 

++55 

++29 
++37 


+14 

+14 
+14 

+16 
+16 


Source  of  flooding  and  location 


Frfendswood  (City),  Gal- 
veston and  HaiTis  Counties 
(FEMA  Doelcet  No.  7242) 
Clear  Creek: 
Just  downstream  of  Whis- 
pering Pines  Avenue 

Just  upstream  of  Edgewood 

Drive  

Chigger  Creek: 
Just  upstream  of  confluence 

with  Clear  Creek 

Just  downstream  of 

Windwood  Drive  

Just  downstream  of  Saint 

CkMJd  Drive 

Chigger  Creek  Bypass: 
At  confluence  with  Chigger 

Creek ZZ..„.. 

Cowart  Creek: 
At  confluence  with  Clear 

Creek 

Cedar  Gully: 
At  confluence  with  Clear 

Creek 

Just  downstream  of 

Blackhawk  Boulevard 

Marys  Creek: 
At  confluence  with  Clear 

Creek 

Just  upstream  of  Winding 

Road .„. 

Turkey  Creek: 
At  confluence  with  Clear 

Creek 

TritMtary  0. 16  to  Turkey  Creek: 
At  confluence  with  Turttey 

Creek 

Approximately  2.400  feet  up- 
stream of  confluerwe  with 

Turkey  Creek , 

Halls  Road  Ditch: 
At  confluence  with  Clear 
Cr66k 

+NGVD-1973  Reieveiing 

++NGVD-1978  Reieveiing 

Maps  are  available  for  In- 
spection at  the  City  of 
League  City  Engineering 
Building,  c/b  Mr.  Bob  Wil- 
liams, 300  West  Walker, 
League  City,  Texas. 

Maps  are  available  for  in- 
spection at  the  City  of 
Friendswood  PuUk:  Wortcs 
BuiMing,  1306  Deepwood 
Drive,  Friendswood,  Texas. 

Maps  are  available  for  in- 
spection at  the  City  of 
Peariand  Pennits  Depart- 
ment. City  Hail.  3519  Uberty 
Drive.  Peariand.  Texas. 

Maps  are  available  for  in- 
spection at  the  City  of 
Brookskie  Village  City  Hall, 
6243  Brookside  Road.  Brook- 
side  Village.  Texas. 

Maps  are  available  for  in- 
spection at  the  Brazoria 
County  Courthouse.  Ill  East 
Locust  Street.  Angelton, 
Texas. 


tOepmin 

leetatxjve 

ground. 

'Bevation 

in  feet 

(NGVD) 


+22 

+26 

+17 
++30 
++34 

++32 

+21 

•f24 
+24 

+24 
+28 

+28 

+28 

+28 

+29 


Dated:  September  27, 1999. 
Nfichael  J.  Armstrong, 
Associate  Director  for  Mitigation. 
(PR  Doc.  99-25807  Filed  10-4-99;  8:45  am] 
BILUNQ  CODE  SMS-M-U 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPan67^ 

Final  Flood  Elevation  Detarminations 

AGENCY:  Federal  Emei^ency 
Management  Agency  (FEMA). 
ACnOM:  Final  rule. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance") 


SUMMARY:  Base  (1%  anniul  chance) 
flood  elevations  and  modified  base 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  e£fect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Ftogram 
(NFIP). 

EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  maps 
are  available  for  insptection  as  indicated 
on  the  table  below. 

ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  Usted  in  the  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller.  P.E.,  Chief,  Hazards 
Study  Branch,  Mitigation  Directorate. 
Federal  Emergency  Management 
Agency.  500  C  Street  SW..  Washington. 
DC  20472.  (202)  646-3461.  or  (email) 
matt.miller@fema.gov. 
SUPPt£MENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  makes  final 
determinations  listed  below  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed.  The  proposed  base  flood 
elevations  and  proposed  modified  base 
flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportimity  for  the  commimity  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
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base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  nde  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973, 42  U.S.C.  4104, 
and  44  CFR  part  67. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  andowners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  dted  below  for  each 
commimity. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
£rom  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Ragnlatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because  final 
or  modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973, 42  U.S.C.  4104, 
and  are  required  to  estabUsh  and 
maintain  community  eligibility  in  the 
National  Flood  Insurance  Program.  No 
regulatory  flexibility  analysis  has  been 
prepared. 

Regulatory  Claasification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federahsm  impUcations  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Qvil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  87 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
amended  as  follows: 


PART  67— {AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  etseq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp..  p.  329;  E.0. 12127, 44  FR  19367, 
3  CFR.  1979  Comp.,  p.  376. 

f  67.11    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.11  are  amended  as 
follows: 


Source  o(  floocing  and  locatkxi 


FLORIDA 

E8canil>ia  County  (Unincor- 
porated Areas)  (FEMA 
Docket  No.  7283) 

Gulf  of  Mexico: 

Approximately  1.93  miles 
east  of  Pensacda  Beach- 
Santa  Rosa  Island  Auttwr- 
ity/Escambia  County  east- 
em  boundary  along  Gulf  of 
Mexico 

Approximately  200  feet  noftt) 
of  intersection  of  Sandy 
Key  Road  and  State  Route 

Santa  Rosa  Sotjnd; 
Approximately  500  feet  east 
of  Pensacda  Beach-Santa 
Rosa  Island  Authority/ 
Escambia  County  eastern 
boundary  near  Big  Sabine 

Point  

Approximately  3,000  feet 
south  of  the  tip  of  Big 

Sabine  Point 

Pensacola  Bay: 
At  ttie  intersection  of  Bur- 
lington Northern  Railroad 
and  Redoust  Narva  Road 
Approximately  1 ,000  feet 
west  of  the  intersection  of 
State  Road  399/FL  Pick- 
ens Road  and  Via  De  Luna 
Big  Lagoon: 
Approximately  3,600  feet 
south  of  western  tip  of 

Sherman  Cove  

Approximately  350  feet  south 
of  intersection  of  Gulf 
Beach  Highway  and  Corv 

stance  Street 

Approximately  1,400  feet 
south  of  eastern  tip  of 

Sherman  Cove  

Jones  Creek: 
Approximately  500  feet  east 
of  the  point  wtiere  North 
l^vy  Boulevard  crosses 

Jones  Creek  

Maps  available  for  Inspection 
at  the  Escambia  County  Of- 
fice of  Devek>pment  Serv- 
ices, 1 190  West  Leonard 
Street,  Pensacda.  FkxkJa 
32501-1129. 


•Depth  In 

I66t  ftuOVO 

gnXmd. 

*Elevabon 
in  feet 
(NQVO) 


Gulf  Breeze  (City).  Santa 
Rosa  County  (FEMA 
Docket  No.  72n) 

Santa  Rosa  Sound: 


•16 


•10 


•12 
•11 


•12 

•12 

•8 
•10 

•7 


Source  of  floodwig  and  location 


At  the  intersection  of 
Deerpoint  Circle  and 
Deerpoint  Drive  

Approximately  0.4  mile  west 
on  Gulf  Breeze  Parkway 
from  the  intersection  of 
Bayshore  Road  and  Gulf 

Breeze  Parkway 

Pensacola  Bay: 

Approximately  1 ,600  feet 
northwest  of  the  intersec- 
tk>n  of  Fairpoint  Drive  and 
Shoreline  Drive 

Approximately  700  feet  east 
of  the  intersectkxi  of  Cadiz 
Street  and  Cordoba  Street 

Maps  available  for  Inspection 
at  the  Gulf  Breeze  City  Hall, 
1070  Shoreline  Drive,  Gulf 
Breeze,  Fk)rida. 


Pensacola  (City),  Escambia 
County  (FEIIA  Docket  No. 
7283) 

Pensacola  Bay: 

West  of  Pensacola  Bay 
Bridge 

At  the  intersectkm  of 
Intendencia  Street  and 
North  9th  Avenue  .-. 


Maps  available  for  Inspection 

at  the  City  of  Pensacola  Irv 
spectkxn  Department,  180 
Governmental  Center,  5th 
Floor,  Pensacola,  Fk>rida. 


Pensacola  Beach-Santa 
Rosa  Island  Authority 
^Escambia  County)  (FEMA 
Docket  No.  7283). 
GuH  of  Mexico: 

sacola  Beach-Santa  Rosa  la- 
land  Authority  Escambia 
County  east  boundary  at 
Gulf  of  Mexico 
At  the  intersectkxi  of  Ariola 

Drive  and  Avenkia  1 1 

Santa  Rosa  Sound: 
Approximately  600  feet  north 
of  intersection  of  Via  De 
Luna  and  Avenkia  11. 
At  the  intersection  of  Via  De 
Luna  and  AvenkJa  1 1 . 

Maps  available  for  inspection 
at  the  Santa  Rosa  Island  Au- 
thority, 7  Via  Luna,  Pensa- 
cola Beach,  Rorida. 


Santa  Rosa  County  (Unin- 
corporated Arsas)  (FEIAA 
Docket  No.  7283) 

Gulf  of  Mexico: 
Approximately  1 .6  miles 
south  of  tfw  intersectkm  of 
U.S.  Route  98  (Gulf 
Breeze  Partcway)  and  Calle 

of  Palerxaa 

Approximately  1 .5  miles 
south  of  the  intersection  of 
U.S.  Route  98  (Gulf 
Breeze  Paricway)  and  BeHe 
Meade  Circle 

Santa  Rosa  Sound: 


tOepthin 

feet  above 

ground. 

'Elevabon 

in  feet 

(NQVO) 


•12 

•8 

•10 
•6 


•11 
•7 


•16 


•11 


•16 


•11 
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Source  o(  fkxxling  and  kication 


Approximately  500  feet  south 
of  the  intersection  of 
Avenger  Drive  and  l^orth 
Shores  Drive 

Approximately  3.400  feet 
south  of  the  intersection  of 
U.S.  Route  98  (Gulf 
Breeze  Partmay)  and  Itto- 
hawk  Trail 

Maps  available  for  Inspection 

at  the  Santa  Rosa  County 
Administration  Building,  6495 
Caroline  Street,  Milton,  Flor- 
ida. 


Walton    County     (Unlncor- 
.  porated     Areas)     (FEMA 

Docket  No.  7283) 
Gulf  of  Mexico: 

Shoreline  approximately  550 
feet  south  of  intersection  of 
Seacrest  Drive  and  County 
Route  30-A  

Entire  shoreline  of  Morrison 
Lake 

Approximately  800  feet  north- 
east of  intersectkxi  of 
Lakeshore  Drive  and  Earl 

Road 

CIXKtawfiatchee  Bay: 

Approximately  300  feet  north 
of  intersection  of  Bayshore 
Drive  and  QeroTKxno 
Street 

Approximately  1,800  feet 
south  of  Marsh  Drive  and 
State  Route  20 

Approximately  700  feet  south 
of  State  Route  20  bridge 
over  Linton  Spring  Branch 
Lak»Po¥mll: 

Approximately  800  feet  north 
of  intersectkxi  of  Orange 
Street  and  Pinewood  Lane 

Approximately  200  feet  east 
of  interseciton  of  Pinewood 
Lane  and  Lakeshore  Drive 
AlfKfua  Creek: 

Approximately  2,300  feet 
southeast  of  intersectxxi  of 
State  Route  20  and 
WhitfieW  Road 

Maps  available  for  inspection 

at  the  Walton  County  Court- 
house Annex,  47  htorth  6th 
Street,  DeFuniak  Springs, 
Ftorkla. 


KENTUCKY 


Inez  (City),  Martin  County 
(FEMA  Doekst  No.  7283) 

Rockcastle  Creek: 

At  the  downstream  corporate 
limits  

Approximately  340  feet  up- 
stream of  State  Route  40  .. 

Maps  available  for  Innectlon 

at  the  Inez  City  Hall,  Main 
Street,  Inez,  Kentucky. 


Martin  County  (Unincor- 
porated Areas)  (FEMA 
Doci(0t  No.  7283) 

RocMmuse  Fork: 


*Depth  In 

feet  atx}ve 

ground. 

'Elevation 

in  feet 

(NGVD) 


•12 


•8 


•16 
*8 

•10 

•7 
•10 
•10 

•8 
•9 

•9 


•631 
•633 


Source  o(  flooding  and  location 


Approximately  170  feet  up- 
stream of  the  confluence 
with  Rockcastle  Creek 

Immediately  downstream  of 

State  Route  40 

Rockcastle  Creek: 

Approximately  5,500  feet 
downstream  of  State  Route 
40 

At  the  upstream  corporate 
limits  

Maps  available  for  Inspection 

at  ttie  Disaster  Emergency 
Services  Director's  Office, 
Route  40,  Courthouse 
Square,  Inez,  Kentucky. 

MAINE 

Dallas  Plantation.  Franklin 
County  (FEMA  Docket  Na 
7287) 

Haley  Por)d: 
For  the  entire  shoreline  wittt- 
in  the  community 

Maps  available  for  inspection 

at  the  Dallas  Plantation  Of- 
fice, Dallas  Hill  Road,  Dallas 
Plantatkm,  Maine. 


*Depth  In 

feet  above 

ground. 

"Elevation 

in  feel 

(NGVD) 


•610 
•654 

•630 
•631 


Starfcs  (Town),  Somsrsst 
County  (FEMA  Docket  No. 
7287) 

Sandy  River. 
Approximately  2,500  feet 
downstream  of  Sandy 

River  Dam  Road 

At  upstream  corporate  limits 
Lemon  Stream: 
Approximately  1.1  miles 
downstream  of  State  Route 

43 

Approximately  100  feet  up- 
stream of  State  Route  43  .. 
Maps  available  for  Inspection 
at  the  Starks  Town  Offk». 
Lockhill  Road,  Starks,  Maine. 


•1,528 


MARYLAND 


Aberdeen  (City),  Harford 
County  (FEMA  Docket  Na 
7275) 

Carsins  Run: 
Confluence  with  Swan  Creek 
Just  downstream  of  Interstate 

95 

Swan  Creek: 
A  point  approximately  1.06 
miles  downstream  of  North 

Post  Road 

A  point  approximately  160 
feet  downstream  of  center- 
line  of  Interstate  95  

Tributary  4  to  Swan  Creek: 
Approximately  2,625  feet 
downstream  of  Aberdeen 

Thruway 

A  point  approximately  500 
feet  upistream  of  Paradise 

Road 

Tritxrtary  3  to  Swan  Creek: 
Approximately  180  feet 
downstream  of  OW  Robin 
Hood  Road  


•194 
•235 


•247 
•270 


•140 
•176 

•13 
•173 

•60 
•121 

•156 


Source  of  fkxsding  and  location 


Just  downstream  of  OM  Robin 
Hood  Road 

IMaps  available  for  Inspection 

at  the  City  of  Aberdeen  Plarv- 
ning  Department,  3  West  Bel 
Air  Avenue,  Aberdeen,  Mary- 
land. 


Bel  Air  (Town),  _  .  _ 
County  (FeMA  Docket  Na 
7275) 

Plumtree  Run: 
At  corporate  Nmits,  approxi- 
mately 2,575  feet  down- 
stream of  Route  24  

Approximate  240  feet  up- 
stream of  Thomas  Street  .. 
Byrwm  Run: 
Approximately  750  feet  up- 
stream of  Brierhill  Drive 

Approximately  1,630  feet  up- 
stream of  North  Hickory 

Avenue  

Maps  available  for  inspection  at 
the  Town  of  Bel  Air  Publk: 
Works  and  Planning  Depart- 
ment, 705  Churchville  Road, 
Bel  Air,  Maryland. 


County  (Unlncor^ 
poratad  Areas)  (FEMA 
Docket  Na  7275) 

Bear  Cabin  Branch: 
Confluence'  with  Winters  Run 
Approximately  1.4  miles  up- 
stream of  Bemadette  Drive 
Bread  and  Cheese  Branch: 

Confluence  with  Winters  Run 
At  a  point  approximately  1,200 
feet  upstfiBam  of  Ryan  Road 
Broad  Run: 
Confluence  with  James  Run 
Approximately  1,320  feet  up- 
stream of  bdwards  Lane  ... 
Tributary  1  to  Broad  Run: 
At  confluence  with  Broad 

Run 

Approximately  640  feet  up- 
stream of  Asbury  Road 

Tributary  2  to  Broad  Run: 
At  confluence  with  Broad 

Run 

Approximately  870  feet  up- 
stream of  Flint  Lock  Drive 
Bynum  Run: 
Approximately  260  feet 
downstream  of  Philadel- 
phia Road/State  Route  7 ... 
Approximately  0.7  mile  up- 
stream of  Ma  and  Pa  Rail- 
road   

Tributary  1  to  Bynum  Run: 
Confluence  with  Bynum  Run 
A  point  approximately  0.6 
mile  upstream  of  con- 
fluence with  Bynum  Run  ... 
Tributary  2  to  Bynum  Run: 
Confluence  with  Tributary  1 

to  Bynum  Run  

At  Southampton  Road  

Carsins  Run: 
Just  downstream  of  Interstate 

95 

A  point  approximately  930 
feet  upistream  of  Carsins 

Road 

East  Branch: 


#t)eplhln 

fee(at>ove 

ground. 

'Elevation 

in  feel 

(NGVD) 


•162 


•289 
•352 

•258 

•339 


•259 
•397 


•373 
•214 
•304 

•264 

•308 

•296 
•358 

•16 

•438 
•270 

•292 


•270 
•294 


•176 
•277 
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Source  (X  fkxxling  and  locaiion 


ConfluefX!8  with  Winters  Run 

A  point  approximately  1,150 
feet  upstream  of  con- 
fluence with  Winters  Run  .. 
Grays  Run: 

At  CSX  Transportation 

A  point  approximately  500 
feet  upstream  of  James 

Run  Road  

James  Run: 

Approximately  500  feet  up- 
stream of  confluence  with 
Bynum  Run 

A  point  approximately  940 
feet  upstream  of  Snalte 

Lane 

Tributary  1  to  Jamas  Run: 

Confluence  with  James  Run 

A  point  approximate  1,250 
feet  upistream  of  Goat  Hill 

Road 

Long  Branch: 

A  point  approximately  320 
feet  upstream  of  con- 
fluence with  Winters  Run  .. 

A  point  approximately  60  feel 
upstream  of  Rock  Spring 

Church  Road 

Pfumtree  Run: 

Confluence  with  Winters  Run 

A  point  approximately  160 
(eet  upstream  o(  Thomas 

Street 

Rocky  Branch: 

Confluence  with  WMcat 
Branch  

Approximately  at  Harford 

^oacVState  Road  147 

SwanCrMk: 

A  point  approximately  1.68 
miles  downstream  of  North 
Post  Road 

A  point  approximately  1,2m 
feet  upstream  of  Akino 

Road 

Tributary  1  to  Svimn  Creek: 

A  point  approximately  2,060 
feet  downstream  of 
Oakington  Road  

A  point  approximateiy  1.090 
(eet  upstream  of  CSX 

TraramrtatMXi  Railroad 

Tributary  i  to  Swan  Creek 

Confluence  with  Swan  Creek 

A  point  approximate  1 ,010 
feet  up^ream  of  Titan  Ter- 


Tributary  3  to  Swan  Creek: 
Just  upstream  of  OU  Robin 

Hood  Road 

A  point  approximately  620 
feet  upstoaam  of  Gravel 

Hai  Road 

Tributary  4  to  Swan  Creek: 
Confluence  with  Swan  Creek 
A  point  approximately  800 
feet  upstream  of  CONFIAIL 
West  Branch: 
Confluence  with  Winters  Run 
A  point  approximately  1,360 
feet  upstream  of  con- 
fluence with  Winters  Run  .. 
Wikteat  Branch: 
A  point  approximately  350    , 
(Mt  upstream  from  the 

confluence  with  Uttle 

Gunpowder  River 
Approximately  at  Bel  Air 
Road 


tDepthin 

fMtatx>v8 

ground. 

'Elevation 

in  feet 

(NGVD) 


•341 

•341 
•10 

•297 

•13 

•265 
•61 

•112 

•294 

•395 
•126 

•352 

•296 
•371 

•11 
•342 

•11 

•84 
•63 

•131 

•162 

•354 
•35 
•62 

•341 

•341 

•199 
•417 


Source  o<  flooding  and  location 


Tributary  to  Wikkat  Branch: 
Confluence  with  Wikfcat 

Branch  

Upstream  skle  of  Bel  Air 

Road 

Winters  Run: 
Approximately  50  feet  dowrv 
stream  of  U.S.  Route  40  ... 
Confluence  of  East  Branch 

and  West  Branch 

TritMtary  1  to  Winters  Run: 
Confluence  with  Winters  Run 
A  point  approximately  1 .0 
mile  upstream  from  the 
confluence  of  Winters  Run 
Tributary  2  to  Winters  Run: 
Confluence  with  Winters  Run 

At  Paul  Martin  Drive 

TritxJtary  3  to  Winters  Run: 
A  point  approximately  1.4 
miles  upstream  from  the 
confluence  with  Winters 

Run 

A  point  approximately  360 
feet  upstream  of  State 

Route  24 

Tributary  4  to  Winters  Run: 
Confluence  with  Winters  Run 
A  point  approximately  0.7 
mile  upstream  from  the 
confluence  with  Winters 

Run 

TrilMtary  5  to  Winters  Run: 
Confluence  with  Winters  Run 
A  point  approximately  720 
feet  upstream  of  State 

Route  24 

Tributary  6  to  Winters  Run: 
Confluence  with  Winters  Run 
Approximately  205  feet  up- 
stream of  l^er  Drive 

Wysortg  Branch: 
Confluence  with  Bynum  Run 
Approximately  950  feet  up- 
stream of  Henderson  Road 
LiUy  Run: 
Just  upstream  of  Revolutkxi 

Street 

Just  upstream  of  CSX  Trans- 
portation culvert 

Maps  available  for  inspection 
at  the  Harford  County  Plan- 
ning and  Zoning  DeiMirtment, 
220  South  Main  Street— 2nd 
Fkxx,  Bel  Air,  Maryland. 

Havre  da  Qraca  (City).  Har- 
ford County  (FEMA  Dock- 
et No.  7275) 

Cif)esapea^e  Say: 

CorpOrate  limit 

A  point  approximately  500 
feet  southwest  of  the  inter- 
section of  Seneca  Avenue 

and  Chesapeake  Drive 

Lilly  Run: 
Downstream  of  Locust  Road 
Approximately  200  feet  up- 
stream of  CSX  Transpor- 
tation culvert 

Maps  available  for  Inspection 
at  the  City  of  Havre  de  Grace 
Planning  Department,  71 1 
Pennington  Avenue,  Havre 
de  Grace,  Maryland  21078. 


tOepltiin 

feet  above 

ground. 

'Elevation 

in  feet 

(NQVD) 


•354 
htone 

•16 

•341 

♦36 

•64 

•24 
•40 


•88 

•269 
•124 

•201 
•59 

•202 
•51 
•163 
•323 
•340 

•42 
•75 


•14 

•13 
•12 

•75 


Source  ot  flooding  and  location 


MASSACHUSETTS 

Millbury  (Town).  Worchastar 
^unty  (FEMA  Docket  Na 
7279) 

Ramshom  Brook: 

Approximately  1,300  feet 
downstream  of  Dolan  Road 
and  Dam 

Approximately  0.5  mile  up- 
stream of  Dolan  Road  and 
Dam  (upstream  corporate 

limits)  

Dorothy  Pond: 

Upstream  side  of  Rivertin 
Street 

Approximately  700  feet  up- 
stream of  WheekxA  Ave- 
nue   

Mapa  available  for  Inspection 

at  the  Town  Hall,  Planner's 

Offkx,  127  Elm  Street, 

Millbury,  Massachusetts. 

MISSISSIPPI 

Brookhaven  (City),  Uncoln 
County  (FEMA  Doekat  Na 
7279) 

Stream  4  (Halbert  Branch): 
Approximately  520  feet 
downstream  of  Natchez 

Avenue  

Approximately  250  feet  up- 
stream of  East 
Maadowbrook  Drive  

Mapa  available  for  Inspection 

at  the  Buikling  Inspector's 
Offk:e,  301  South  First 
Street,  Brookhaven,  Mis- 
sissippi. 


*Depthin 

feet  atxjve 

ground. 

'Elevation 

in  feet 

(NGVO) 


Lincoln  County  (Unincor- 
porated Araaa)  (FEMA 
Docket  No.  7279) 

Halbert  Branch: 
Approximately  50  feet  up- 
stream of  U.S.  Highway  51 
Approximately  1.35  miles  up- 
stream of  U.S.  Highway  84 

Mapa  available  for  Inspection 
at  the  Lincoln  County 
Records  Room,  301  South 
First  Street,  Brookhaven, 
Mississippi. 


NEWYOflK 


Elllcottville  (Towm), 

Cattaraugua  County 

(FEMA  Docket  Na  7267) 

Great  VaKey  Creek: 

At  private  drive 

Approximately  70  feet  up- 
stream of  Chessie  System 

Mapa  available  for  inspection 
at  the  BlKottville  Town  Hall, 
1  West  Washington  Street. 
Blicottville,  New  York. 


NORTH  CAROUNA 


•610 

•633 
•393 
•399 


•430 
•468 


•413 
•429 


•1,543 
•1.554 


Burgaw     (Town), 
County  (FEMA  Docket  Na 
7275) 

Burgaw  Creek: 
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Source  o(  flooding  and  location 


At  downstream  side  of  CSX 
Transportation  

Approxitnately  1,650  feet  up- 
stream of  Wilmington 

Street 

Ox/ood  Canal: 

Approximately  800  feet  up- 
stream of  confluence  witti 
Burgaw  Creek 

Approximately  50  feet  up- 
stream of  CSX  Transpor- 
tation  

Map*  availaMa  for  Inapection 

at  ttie  Town  Hall,  109  Nortti 
Walker  Street,  Burgaw,  Horth 
Carolina. 


Comeilus  (Town),  Mectdan- 
burg  County  (FEMA  Dock- 
•t  No.  7275) 

Lake  Norman: 
Entire  shoreline  within  com- 
ntunity 

Maps  availabto  for  Inspection 

at  the  Cornelius  Town  HaN, 
21410  Catawt)a  Avenue, 
Cornelius,  istorth  Carolina. 


(Town),  MecMft' 
buro  Counhf  (FEMA  Dock- 
et No.  7275) 

Lake  Norman: 
Entire  shoreline  within  com- 
munity   

Maps  available  for  inspection 

at  the  Davklson  Town  Hall- 
Planner's  Department,  216 
South  Main  street,  DavkJson, 
North  Carolina. 

PENNSYLVANIA 

Clarks   Summit   (Borough), 
l3ckawanna  County 

(FBMA  Doclwt  Na  7279) 

TrixjtaryA: 

Approximately  355  feet 
downstream  of  U.S. 
Routes  6  and  1 1 

Approximately  30  feet  down- 
stream of  corporate  limits  .. 
Tributary  A1: 

At  confluence  with  Tributary 
A  

Just  downstream  of  South 
Abington  Ftoad 

Just  downstream  of  Terrace 

Drive 

Approximately  60  feet  up- 
stream of  upstream  cor- 
porate limits 

Maps  avallabis  for  InspscUon 
at  the  Clarks  Summit  Bor- 
ough Hall,  304  South  State 
Street,  Clarks  Summit,  Penn- 
sylvania. 


Kutztown  (Borough),  Berks 
County  (FEMA  OockM  Na 
7275) 

Saoony  Creek: 
Approximately  1,800  feet 
downstream  of  U.S.  Route 
222 


f  Dapth  in 

feet  above 

ground. 

•tievation 

in  feet 

(NGVO) 


*36 
•52 

•35 
*51 


•761 


•761 


•1,147 
•1,261 

•1,156 
•1,262 

•1,227 

•1,326 


Source  of  flooding  and  location 


Approximately  1,800  feet  up- 
stream of  Normal  Avenue 

Maps  available  for  Inspection 

at  the  Kutztown  Code  Offk», 
Munuipal  Building,  45  Rail- 
road Street,  Kutztown,  Penn- 
sylvania. 


Maxatawny  (Townslilp), 
Berks  County  (FEMA 
Docket  No.  7275) 

Saoony  Creek: 

Approximately  1,100  feet 
downstream  of  Deturks 
Bridge ^ 

Approximately  800  feet  up- 
stream of  Fleetwood  Road 

Maps  available  for  inspection 
at  the  Township  Buikiing, 
663  Noble  Street,  Kutztown, 
Pennsylvania. 


SOUTH  CAROUNA 


Cayos  (City).  Lexington 
County  (FEMA  Docket  Na 
7271) 

Congaree  Creek: 

Apjxoximately  700  fdet  up- 
stream of  1-26  

Approximately  2,040  feet  up- 
stream of  1-26  


litaps  available  for  Inspection 

at  the  Cayce  City  Hall.  1800 
12th  Street  Extension, 
Cayce,  South  Canolina. 


Columbia  (City),  Lexington 
County  (FEIMA  DockM  Na 
7271) 

Kinley  Creek: 

At  downstream  corporate  linv 
its  approximately  50  feet 
upstream  of  Harbison  Bou- 
levard   

At  upstream  corporate  limits 
approximately  1,100  feet 
downstream  of  Beaver 
Dam  Road  

Maps  available  for  inspection 

at  the  City  of  Columbia  De- 
partment of  Utilities  &  Engi- 
neering, 1225  Laurel  Street, 
Columbia,  South  Carolina. 


Lexington  (Town),  Lsxington 
County  (FEMA  Docket  Na 
7271) 

Fourteen  Mile  Creek: 
Approximately  1,150  feet 

downstream  of  Park  Road 
Approximately  1,150  feet  up- 
stream of  Parit  Road 

Twelve  Mile  Creek: 
Approximately  0.64  mile 
downstream  of  the  con- 
fluence of  Tritxjtary  TM-1 
Approximately  0.42  mile  down- 
stream of  Wikllife  Road 

Maps  available  for  inspection 

at  the  Lexington  Town  Halt, 
1 1  Maklen  Lane,  Lexington, 
South  Carolina. 


«Deptti  in 

feet  above 

ground. 

'Elevation 

in  feel 

(NGVO) 


•407 


•390 
•467 


•143 

•143 


•228 


•228 


•352 
•363 

•243 
•318 


Source  of  fkxjding  and  location 


Lexington  County  (Unincor- 
porated Areas)  (FEMA 
Docket  No.  7271) 

First  Creek: 
Approximately  550  feet 
downstream  of  Dogwood 

Road „ 

Approxinrtately  300  feet  up- 
stream of  Goodwin  Pond 
Road 
Kinley  Creek: 
Approximately  25  feet  down- 
stream of  Piney  Grove 

Road 

Approximately  150  feet 
downstream  of  Beaver 

Dam  Road  _., 

Congaree  Creek: 
Approximately  700  feet  up- 
stream of  1-26  

At  upstream  skle  of  Piatt 

Springs  Road 
Fourteen  Mile  Creek: 
Approximate^  1,700  feet  up- 
stream of  Okj  Chaptn 

Road 

Approximately  50  feet  up- 
stream of  Wee  Ferry  Road 
LKk  Fork  Branch: 
At  confluence  with  Red  Bank 

Creek „. 

At  downstream  side  of  Kitti 

Wake  Drive  Dam  

Red  Bank  Creek: 
Approximately  50  feet  up- 
stream at  confluerx^e  with 

Congaree  Creek 

At  upstream  skle  of  CaBCs 

Ferry  Road  

Savana  Branch: 
At  confluence  with  Cortgaree 

Creek „ „. 

Approximate  100  feet  up- 
stream of  St.  David's 

Church  Road  

SecondCreek: 
At  confluence  with  First 

Creek „ 

At  confluence  of  Bear  Creek 
BearCreek 
At  confluence  with  Second 

Branch  

At  confluence  of  Hunt  Branch 
Hunt  Branch: 
At  confluence  with  Bear 

Creek  

Approxinrtately  350  feet  up- 
stream of  Darden  Pond 

Dam „ 

Lake  Murray: 

Entire  shoreline  witttin  county 
Twelve  Mile  Creek: 
Approximately  0.83  mHe  up- 
stream of  coriey  Mill  Road 

Approximate  ^-^^  '"''^  ^'P' 
stream  of  Taytor  Mill  Pond 

Dam , 

TritHJtary  to  Fourteen  MHe 

Creek: 

Approximately  550  feet  up- 
stream of  confluence  with 
Fourteen  Mile  Creek 

Approximately  1,880  feet  up- 
stream of  confluence  with 
Fourteen  Mile  Creek 


•Oeptti  in- 
feeiatxjve 
around. 
'Elevation 
in  (eel 
TNGVD) 


•168 
•306 

•201 

•231 

'143 
•288 

•349 
•458 

•185 
•260 

•164 
•380 

•144 

•288 


•179 
•222 


•274 


•274 

•330 
•363 

•193 

•441 

•265 
•277 
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Soure*  of  floodng  and  localion 


tOepth  in 

tofli above 

greund. 

'Elevation 

in  feet 

(NGVD) 


available  for  InapMtion 
at  the  Lexington  County 
Planning  Department.  212 
South  Lake  Drive.  5th  Fk)or, 
Administration  Bulking.  Lex- 
ington, South  Caroina. 

Ridge    (Toimi),    Lex- 
^3n      Cowttf      (FEMA 
Dociiet  No.  7271) 
Cofwee  Creek: 
Approximately  1,750  feet 
downstream  o(  confluence 

with  Savana  Bridge 

Approximately  600  Teet 
downstream  of  Southern 

Railway  Ixidge 

Fnt  Creek: 
Approximately  1,125  feet 
downstream  of  Dogwood 

Road 

Approximately  320  feet  up- 
stream of  Dogwood  Road 
Savane  Branch: 
At  confluence  with  Congaree 

Q|i0^|(   ,„.„,... 

Approximiateiy  650  feet 
downstream  of  Old  Dunbar 

Road 

Mapa  avaMable  tor  inspection 
at  the  Pine  Ridge  Town  Hal. 
1200  Fish  HaA^iery  Road, 
West  Columbia.  South  Caro- 
lina. 

South     Conoree     CTcmn), 
Laxiflgton  County  (FEMA 
Docket  No.  7271) 
Congaree  Creek 
Approximately  1 ,775  feet  up- 
stream of  Southem  Rail- 
way   .^ 

Approximately  1.150  feet  up- 
stream of  the  confluence  of 

Red  Bank  Creek 

Fkat  Creek: 
At  confluence  with  Congaree 
Qf0^ 

Approximately  400  feet 
downstream  of  Dogwood 

Road 

fied  Bank  Creek 
At  confluence  with  Congaree 

Creek 

Mapa  avaWabie  lor  Inspection 
at  the  South  Congaree  Town 
HaR,  119  West  Berry  Road. 
West  Columbia,  South  Caro- 
lina. 


TENNESSEE 


Decatur  County  (Unlncor* 
Poratsd  Areas)  (FEMA 
Dodcat  No.  7279) 

rarmessse  ff/wer 
Upetreem  county  boundary  ._ 
At  confluence  of  Rockets 

At  conflumce  oif  Cijb  Creek 
At  confluence  o(  Lick  Creek  .. 
At  confluence  of  Beech  River 
At  confluence  of  Whites 

Creek • •••• 

At  confluence  of  Turhbo 

Craek ~.. 

At  confluence  of  Stewman 

Creek 


•143 
•148 

•168 
•173 

•144 

•147 


•151 
•165 
•152 
•170 
•164 


•374 

•376 
•377 
•377 
•380 

•383 

•391 

•391 


Source  o(  floodktg  and  localion 


At  confluence  of  Doe  Creek 
Downstream  county  bound- 
ary   

Maps  available  for  Inspection 
at  the  Decatur  County  Court- 
house, County  Executive  Of- 
fne,  22  Main  Street, 
Decaturvtile,  Tennessee. 


VIRGINIA 
Heilfax      (Town),      Halifax 
County  (FEMA  Docket  No. 
7283) 

Banister  Lake: 
Approximately  120  feet 
downstream  of  down- 
stream corporate  limit 

At  the  upstream  corporate 

limit  

Maps  available  for  Inspection 
at  the  Halifax  Town  Hall,  70 
Main  Street,  Halifax.  Virginia. 


*Depihin 
leelatxjve 

grouTKl 

•Elevation 

In  feat 

(NQVD) 


•392 
•393 


•365 
•365 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Dated:  September  27, 1999. 
Micliael ).  Armstrong. 
Associate  Director  for  Mitigation. 
(FR  Doc.  99-25802  Filed  10-4-99;  8:45  am] 

BHJJNG  CODE  •71S-04-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart64 

[CO  Docket  No.  96-1 15;  FCC  99-227] 

Telecommunlcationa  Carriers'  Use  of 
Customer  Proprietary  Network 
Information  and  Other  Customer 
Information 

agency:  Federal  Communications 

Commission. 

ACnOW:  Final  rule. 

SUMMARY:  This  document  establishes 
rules  to  implement  section  222(e)  by 
requiring  all  telecommimications 
carriers  to  provide  subscriber  list 
information  gathered  in  their  capacity  as 
providers  of  telephone  exchange  service 
to  any  person  upon  request  for  the 
purpose  of  pubUshing  directories  in  any 
format,  including  Internet  directories. 
The  intended  effect  is  to  further 
Congress's  goals  of  preventing  imfair 
local  exchange  carrier  (LEC)  practices 
and  encouraging  the  development  of 
competition  in  directory  pubUshing. 
DATES:  Effective  December  14, 1999. 
Written  comments  by  the  public  on  the 
information  collection  requirements  are 
due  November  4, 1999.  OMB  must 
submit  written  comments  on  the 
information  collection  requirements  on 
or  before  December  6, 1999. 


FOR  FURTHER  INFORMATION  CONTACT: 
William  A.  Kehoe,  Special  Counsel, 
Common  Carrier  Bureau,  Policy  and 
Program  Planning  Division,  (202)  418- 
1580  or  via  the  Internet  at 
bkehoeOfcc.gov.  Further  information 
may  also  be  obtained  by  calling  the 
Common  Carrier  Bureau's  TTY  number: 
202-418-0484.  For  additional 
information  concerning  the  information 
collections  contained  in  this  Order 
contact  Judy  Boley  at  (202)  418-0214,  or 
via  the  Internet  at  jboley®fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order 
adopted  August  23, 1999,  and  released 
September  9. 1999.  The  full  text  of  this 
Third  Report  and  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  445  12th  Street.  SW,  Room  CY- 
A257,  Washington,  DC  The  complete 
text  also  may  be  obtained  throu^  the 
World  Wide  Web,  at  http:// 
www.fcc.gov/Biueaus/Common  Carrier/ 
Orders/ fcc99227.wp,  or  may  be 
purchased  ^m  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  (202)  857-3800, 1231  20th 
St.,  NW.  Washington,  DC  20036.  This 
Order  contains  information  collections 
subject  to  the  Paperwork  Reduction  Act 
of  1995  (PRA).  It  has  been  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  under  the  PRA.  The 
general  public  and  other  federal 
agencies  are  invited  to  comment  on  the 
information  collections  contained  in 
this  proceeding. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act,  the  Order  contains  a 
Final  Regulatory  Flexibility  Analysis 
which  is  set  forth  in  an  Appendix  to  the 
Order.  A  brief  description  of  the 
analysis  follows.  Piusuant  to  section 
604  of  the  Regulatory  Flexibility  Act, 
the  Commission  performed  a 
comprehensive  analysis  of  the  Order 
with  regard  to  small  entities.  This 
analysis  includes:  (1)  A  succinct 
statement  of  the  need  for,  and  objectives 
of.  the  Commission's  decisions  in  the 
Order;  (2)  A  summary  of  the  significant 
issues  raised  by  the  public  comments  in 
response  to  the  initial  regulatory 
flexibility  analysis,  a  summary  of  the 
Commission's  assessment  of  these 
issues,  and  a  statement  of  any  changes 
made  in  the  Order  as  a  result  of  the 
comments;  (3)  A  description  of  and  an 
estimate  of  the  number  of  small  entities 
to  which  the  Order  wilTapply;  (4)  A 
description  of  the  projected  reporting. 
reconUceeping  and  other  compliance 
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requirements  of  the  Order,  including  an 
estimate  of  the  classes  of  small  entities 
which  will  be  subject  to  the  requirement 
and  the  type  of  professional  skills 
necessary  for  compliance  with  the 
requirement;  (5)  A  description  of  the 
steps  the  Commission  has  taken  to 
minimize  the  significant  economic 
impact  on  small  entities  consistent  with 
the  stated  objectives  of  applicable 
statutes,  including  B  statement  of  the 
factual,  policy,  and  legal  reasons  for 
selecting  the  alternative  adopted  in  the 
Order  and  why  each  one  of  Uie  other 
significant  alternatives  to  each  of  the 
Commission's  decisions  which  affect 
small  entities  was  rejected. 


Information  collection 


Paperwork  Reduction  Act 

This  Order  contains  new  and 
modified  information  collections.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  to  comment 
on  the  information  collections 
contained  in  this  Order,  as  required  by 
the  Paperwork  Reduction  Act  of  1995. 
Public  Law  104-12.  Persons  wishing  to 
comment  on  the  information  collections 
should  submit  comments  on  or  before 
November  4. 1999.  Comments  should 
address:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 


information  shall  have  practical  utility; 
(b)  The  accuracy  of  the  Commission's 
burden  estimates;  (c)  Ways  to  enhance 
the  qualfty,  utility;  and  clarity  of  the 
information  collected;  and  (d)  Ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

0^fB  Approval  Number:  3060-0715. 

Title:  Telecommunications  Carriers' 
Use  of  Customer  Proprietary  Network 
Information  and  Other  Customer 
Information. 

Form  No.:  N/A. 

Type  of  Review:  Revised  collection. 


Provision  of  Sut)scrit)er  List  Information  

Istotifications 

Cost  Study „ _ 

Certification 

Disclosure  of  Contract  Rates,  Terms,  and  Conditions 


No.  of 

respondents 

(approx.) 


2,000 
1,000 
100 
2,000 
2,000 


Estimated  time  per  response 


2  hours  (10  responses  per  year) 

1 00 :. 

.5 _ 

.5  hours  (2  responses  per  year) . 


Total  annual 
t>urden 


20,000 
500 

10,000 
1.000 
2.000 


Total  Annual  Burden:  33.500  hours 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  costs  per  respondent:  SO. 

Needs  and  Uses:  The  Commission,  in 
compliance  with  section  222(e)  of  the 
Communications  Act,  promulgates  rules 
in  this  Order  to  further  Congress'  goals 
of  preventing  imfair  LEC  practices  in 
relation  to  subscriber  list  information 
and  of  encouraging  the  development  of 
competition  in  directory  publishing. 
Our  clarification  and  particularization 
of  the  obligations  imposed  on  carriers 
by  section  222(e)  is  necessary  to  achieve 
Congress'  goals  in  relation  to  subscriber 
list  information.  This  approach  should 
reduce  confusion  and  potential 
controversy  with  minimal  burdens  on 
carriers  and  directory  publishers,  many 
of  whom  are  small  businesses. 

Sjmopsis  of  Order 

1.  In  this  Third  Report  and  Order,  we 
require  all  telecommunications  ouriers 
to  provide  subscriber  list  information 
gathered  in  their  capacity  as  providers 
of  telephone  exchange  service  to  any 
person  upon  request  for  the  purpose  of 
publishing  directories  in  any  format, 
including  Internet  directories.  We  also 
define  subscriber  list  information  as 
"the  listed  names  of  subscribers  of  a 
carrier  and  such  subscribers"  telephone 
numbers,  addresses,  or  primary 
advertising  classifications  (as  such 
classifications  are  assigned  at  the  time 
of  the  establishment  of  such  service)  or 
any  combination  of  such  listed  names, 
numbers,  addresses,  or  classifications 


*  *  *  that  the  carrier  or  an  affiliate  has 
published,  caused  to  be  published,  or 
accepted  for  publication  in  any 
directory  format." 

2.  Not  only  LECs.  but  all 
telecommunications  carriers,  including 
interexchange  carriers,  cable  operators, 
and  other  competitive  LECs,  must 
provide  subscriber  list  information 
gathered  in  their  capacity  as  providers 
of  telephone  exchange  service  to  any 
person  upon  request  for  the  purpose  of 
publishing  directories.  Only  the  carrier 
that  provides  a  subscriber  with 
telephone  exchange  service  is  obligated 
to  provide  a  particular  telephone 
subscriber's  subscriber  list  information. 
A  carrier  need  not  provide  subscriber 
list  information  to  requesting  directory 
publishers  pursuant  to  section  222(e) 
unless  the  carrier  gathered  that 
information  in  its  capacity  as  a  provider 
of  telephone  exchange  service. 

3.  Tne  definition  of  subscriber  list 
information  we  adopt  includes  primary 
advertising  classifications  only  if  they 
are  "assigned  at  the  time  of  the 
establishment"  of  telephone  exchange 
service.  A  primary  advertising 
classification  is  assigned  at  the  time  of 
the  establishment  of  telephone  exchange 
service  if  the  carrier  that  provides 
telephone  exchange  service  assigns  the 
classification  or  if  a  tariff  or  State 
requirement  obligates  the  carrier  to 
provide  yellow  pages  listings  as  part  of 
telephone  exchange  service  to 
businesses. 

4.  Carriers  are  obligated  to  provide 
updated  subscriber  list  information  to 


requesting  directory  publishers.  For 
subscribers  that  have  multiple 
telephone  numbers,  a  carrier  must 
provide  requesting  directory  publishers 
with  each  telephone  number  that  it  has 
published,  caused  to  be  published,  or 
accepted  for  publication  in  a  directory. 

5.  Each  carrier  that  gathers  subscriber 
list  information  in  its  capacity  as  a 
provider  of  telephone  exchange  service 
is  obligated  to  provide  that  information 
to  requesting  directory  publishers  at  the 
same  rates,  terms,  and  conditions  that 
the  carrier  provides  the  information  to 
its  own  directory  publishing  operation, 
its  directory  publishing  affiliate,  or 
other  directory  publishers. 

6.  We  also  require  each  carrier  that  is 
subject  to  section  222(e)  to  make 
available  to  requesting  directory 
publishers  any  written  contracts  that  it 
has  executed  for  the  provision  of 
subscriber  list  information  for  directory 
publishing  purposes  to  itself,  an 
affiliate,  or  an  entity  that  publishes 
directories  on  the  carrier's  behalf.  In 
addition,  to  the  extent  any  of  a  carrier's 
rates,  terms,  and  conditions  for 
providing  subscriber  list  information  for 
those  operations  are  not  set  forth  in  a 
written  contract,  the  carrier  must  keep 

a  written  record  of,  and  make  available 
to  requesting  directory  publishers,  those 
rates,  terms,  and  conditions.  Upon 
request,  the  carrier  shall  also  provide 
these  contracts  and  this  information  to 
this  Commission.  A  carrier  must  not 
restrict  a  directory  publisher's  choice  of 
directory  format 
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7.  A  carrier  must  provide  subscriber 
list  information  at  the  time  requested  by 
the  directory  publisher,  provided  that 
the  directory  publisher  has  given  at  least 
thirty  days  advance  notice  and  the 
carrier's  internal  systems  permit  the 
request  to  be  filled  within  that  time 
frame.  We  require  carriers  to  unbimdle 
subscriber  list  information,  including 
updates,  on  any  basis  requested  by  a 
directory  publisher  that  the  carrier's 
internal  systems  can  accommodate.  A 
carrier,  in  addition,  must  not  require 
directory  publishers  to  purchase  any 
product  or  service  other  than  subscriber 
list  information  as  a  condition  of 
obtaining  subscriber  list  information.  In 
unbundling  subscriber  list  information 
for  directory  pubUshers.  however,  the 
carrier  shall  not  disclose  customer 
proprietary  network  information  except 
as  permitted  by  sections  222(c)  and  (d) 
of  the  Communications  Act  and  our 
implementing  rules.  Upon  request,  a 
carrier  that  has  received  at  least  thirty 
days.advance  notice  also  must  provide 
subscriber  list  information  on  any 
periodic  basis  that  the  carrier's  internal 
systems  can  accommodate. 

8.  If  the  carrier's  systems  cannot 
accommodate  the  delivery  schedule,  the 
level  of  unbundling,  or  the  format 
requested  by  a  directory  publisher,  the 
carrier  must  inform  the  directory 
publisher  of  that  foct,  tell  the  publisher 
which  delivery  schedules,  unbundling 
levels,  or  formats  can  be  accommodated, 
and  adhere  to  the  schediile,  unbundling 
level,  or  format  the  publisher  chooses 
from  among  those  available.  The  carrier 
must  provide  this  information  within 
thirty  days  of  when  it  receives  the 
publisher's  request.  If  this  process 
results  in  the  provision  of  kstings  in 
addition  to  those  the  directory  publisher 
requested,  the  carrier  may  impose 
charges  for,  and  the  directory  publisher 
may  publi^,  only  the  requested  listings. 
A  carrier,  in  addition,  must  not  require 
directory  publishers  to  purchase  any 
product  or  service  other  than  subscriber 
list  information  as  a  condition  of 
obtaining  subscriber  list  information. 

9.  If  a  carrier  finds  that  it  cannot 
accommodate  all  of  a  group  of  multiple 
or  conflicting  requests  for  subscriber  list 
information  within  the  specified  time 
frames,  the  carrier  shall  respond  to 
those  requests  on  a  nondiscriminatory 
basis.  The  carrier  shall  inform  each 
aHiected  directory  publisher  of  the 
conflicting  requests  within  thirty  days 
of  when  it  receives  the  publisher's 
request.  Within  that  thirty-day  period, 
the  carrier  also  shall  inform  each 
affected  directory  publisher  how  it 
intends  to  resolve  the  conflict  and  the 
schedule  on  which  it  intends  to  provide 


subscriber  list  information  to  each 
publisher. 

10.  In  future  disputes  regarding  the 
sufficiency  of  a  carrier's  internal 
subscriber  list  information  systems,  the 
burden  will  be  on  the  carrier  to  show 
that  those  systems  cannot  accommodate 
the  delivery  schedule,  unbimdling  level, 
and  format  the  directory  publisher 
requests. 

11.  We  require  carriers  to  provide 
requesting  directory  publishers  with 
notice  of  changes  in  subscriber  list 
information  to  the  extent  those  changes 
reflect  customers'  decisions  to  cease 
having  particular  telephone  numbers 
listed. 

12.  Based  on  the  record  before  us,  we 
conclude  that  $0.04  per  listing  is  a 
presumptively  reasonable  rate  for  base 
file  subscriber  list  information,  as 
defined  below,  and  that  $0.06  per  listing 
is  a  presumptively  reasonable  rate  for 
other  subscriber  list  information, 
including  updates,  that  carriers  provide 
directory  pubUshers.  We  do  not 
preclude  a  carrier  from  charging 
subscriber  list  information  rates 
different  from  these  presumptively 
reasonable  rates.  However,  any  carrier 
whose  rates  exceed  either  of  these  rates 
should  be  prepared  to  provide  cost  data 
and  all  other  relevant  information 
justifying  the  higher  rate  in  the  event  a 
directory  publisher  files  a  complaint 
regarding  that  rate  pursuant  to  section 
208  of  the  Conununications  Act.  Absent 
credible  and  verifiable  data  showing 
that  the  carrier's  costs,  including  a 
reasonable  profit,  exceed  the  applicable 
presumptively  reasonable  rate,  the 
Bureau  or  the  Commission,  depending 
on  the  circumstances,  shall  conclude 
that  the  rate  is  unreasonable  and  award 
damages  accordingly. 

13.  In  the  event  a  directory  publisher 
files  a  complaint  regarding  a  carrier's 
subscriber  list  information  rates,  the 
carrier  must  present  a  cost  study 
providing  credible  and  verifiable  cost 
data  to  justify  each  challenged  rate.  This 
cost  study  must  clearly  and  specifically 
identify  and  justify: 

a.  Incremental  Costs.  Each  specific 
function  the  carrier  performs  solely  to 
provide  subscriber  Ust  information  to 
the  complainant;  and  the  incremental 
costs  the  carrier  incurs  in  performing 
each  of  these  specific  functions. 

b.  Common  Costs.  The  cost  the  carrier 
incurs  in  creating  and  maintaining  its 
subscriber  list  information  database  and 
the  methods  the  carrier  uses  to  allocate 
that  cost  among  supported  services. 

c.  Overheads.  Any  other  costs  the 
carrier  incurs  to  support  its  provision  of 
subscriber  list  information  to  the 
complainant;  the  other  activities  those 


costs  support;  and  the  methods  the 
carrier  uses  to  allocate  those  costs. 

d.  Other  Information.  The  projected 
average  niunber  of  listings  the  carrier 
provides  to  directory  publishera  and,  if 
applicable,  to  other  entities  in  a  year; 
the  rate  of  return  on  investment  and 
depreciation  costs  the  carrier  uses  in 
calculating  its  subscriber  list 
information  rates;  and  any  other 
information  necessary  to  make  clear  the 
carrier's  costing  process.  The  carrier 
should  provide  this  information 
separately  fcM-  both  base  file  and  updated 
subscriber  list  information  if  the 
complainant  challenges  both  types  of 
rates.  We  also  expect  the  carrier  to 
describe  how  its  methods  for  allocating 
common  costs  compare  to  those  the 
carrier  uses  in  other  contexts.  In  the 
absence  of  cost  data  showing  that  the 
carrier's  costs  exceed  the  presumptively 
reasonable  rates,  the  Bureau  or  the 
Commi^ion,  depending  on  the 
drciunstances,  shall  find  in  favor  of  the 
plaintiff,  and  award  damages 
accordingly. 

14.  We  require  that  directory 
publishers  be  allowed  to  purchase 
updated  subscriber  list  information 
rather  than  having  to  repurchase  a 
carrier's  entire  subscriber  Ust 
information  database  each  time  the 
pubUsher  wishes  to  update  its  own 
database. 

15.  Carriere  may  require  directory 
pubUshers  to  certify  that  they  will  use 
subscriber  Ust  information  obtained 
pursuant  to  section  222(e)  only  for 
directory  pubUshing  purposes.  The 
certification  may  be  either  oral  or 
written,  at  the  carrier's  option. 

16.  After  consideration  of  possible 
alternatives,  we  conclude  in  the  Third 
Report  and  Order  that  our  clarification 
and  particularization  of  the  obligations 
imposed  on  carriere  by  section  222(e)  is 
necessary  to  achieve  Congress'  goals  in 
relation  to  subscriber  Ust  information. 
Our  decision  to  act  in  this  Third  Report 
and  Order,  rather  than  exclusively 
through  case-by-case  adjudication,  will 
reduce  confusion  and  potential 
controversy  with  minimal  burdens  on 
carriers  and  directory  pubUshers,  many 
of  whom  are  small  entities. 

17.  As  indicated  above,  our  actions  in 
this  Third  Report  and  Order  will  affect 
both  carriers  and  directory  pubUshers 
that,  for  purposes  of  the  FRFA,  we 
assume  are  classified  as  small  entities. 
The  record  in  this  proceeding  reflects 
the  carriers'  and  directory  pubUshers' 
conflicting  views  as  to  the  meaning  of 
the  statutory  language  and,  in  particular, 
as  to  the  appUcation  of  statutory  terms, 
such  as  "timely"  and  "reasonable,"  to 
specific  situations.  The  record  also 
makes  clear  that  these  disputes  may 
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have  prevented  full  realization  of     ■ 
Congress'  goals  of  preventing  unfair 
carrier  practices  in  relation  to  subscriber 
list  information  and  encouraging  the 
development  of  competition  in  directory 
publishing. 

18.  In  resolving  these  disputes,  we 
have  considered  significant  alternatives, 
such  as  allowing  value-based  rates  for 
subscriber  list  information  carriers 
provide  directory  publishers.  In 
choosing  among  the  various 
alternatives,  we  have  sought  to 
minimize  the  adverse  economic  impact 
on  carriers,  including  those  that  are 
small  entities.  We  recognize,  however, 
that  Congress  intended  section  222(e)  to 

Erevent  carriers  bom  deriving  economic 
enefits  from  refusing  to  provide 
subscriber  list  information  on  a  timely 
and  imbundled  basis,  charging 
discriminatory  or  unreasonable  rates  for 
that  information,  or  imposing 
discriminatory  or  unreasonable  terms  or 
conditions  in  connection  with  the 
provision  of  that  information.  In 
implementing  that  section,  we  have 
sought  to  eliminate  those  beneHts. 

19.  As  discussed  in  this  Third  Report 
and  Oder,  we  recognize  that  the  ability 
of  independent  directory  publishers  to 
improve  ciistomer  service  and  to 
develop  new  products  is  dependent  on 
telecommunications  carriers' 
understanding  and  complying  with  their 
obligations  imder  section  222(e).  Many 
independent  directory  publishers  are 
small,  entrepreneurial  businesses.  Our 
actions  in  this  Third  Report  and  Order 
will  benefit  these  directory  publishers 
by  facilitating  their  directory  publishing 
operations.  Those  actions  also  will 
eliminate  barriers  to  entering  the 
directory  publishing  market,  and  thus 
benefit  small  entities  as  they  take  that 
step.  In  general  in  this  Third  Report  and 
Order,  we  have  attempted  to  implement 
section  222(e)  in  a  maimer  that  keeps 
burdens  on  carriers  to  a  minimum  while 
ensuring  that  directory  publishers, 
including  new  entrants,  are  able  to 
compete  based  on  the  quality  of  their 
directories.  We  believe  that  this  Third 
Report  and  Order  furthers  our 
commitment  to  minimizing  regulatory 
burdens  on  small  entities  in  accordance 
with  statutory  requirements. 

20.  Accordingly,  it  is  ordered  that, 
pursuant  to  the  authority  contained  in 
S§  1,  4(i),  4(j).  201-205,  208.  222(e), 
222(f)(3).  251,  303(r),  and  403  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.Q  151. 154(i),  154(j). 
201-205,  208.  222(e),  222(f)(3),  303(r), 
and  403.  the  Third  Report  and  Order  is 
adopted. 

21.  It  is  further  ordered  that,  pursuant 
to  the  authority  contained  in  §§  1.  4(i), 
4(j).  201-205.  208,  222(e).  222(f)(3). 


303(r),  and  403  of  the  Communications 
Act  of  1934.  as  amended.  47  U.S.C. 
154(i),  154(j).  201-205.  208.  222(e). 
222(f)(3),  303(r).  and  403.  Part  64  of  the 
Commission's  rules.  47  CFR  Part  64.  is 
amended,  as  set  forth  below. 

22.  It  is  further  ordered  that,  pursuant 
to  the  authority  contained  in  §  §  1. 4(i), 
4(j),  201-205.  208.  222(e),  222(f)(3), 
303  (r),  and  403  of  the  Communications 
Act  of  1934,  as  amended,  47  U.S.C. 
154(i),  154(j),  201-205,  208.  222(e). 
222(f)(3).  303(r),  and  403,  and  section 
1-427  of  the  Commission's  Rules.  47 
CFR  1.427.  that  the  requirements  and 
rules  adopted  in  the  Third  Report  and 
Order  shall  be  effective  December  14. 
1999,  since  the  rules  contain 
information  collection  requirements  that 
are  contingent  on  approval  by  the  0MB. 

23.  It  is  further  ordered  that  the 
Commission's  Office  of  Public  Affairs, 
Reference  Operations  Division,  shall 
send  a  copy  of  this  Third  Report  and 
Order,  including  the  associated  Final 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration,  in  accordance 
with  paragraph  605(b)  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  §§  601  et  seq. 

List  of  Subjects  in  47  CFR  Part  64 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements.  Telephone. 

Federal  Commuaications  Commission. 
Magalie  Roman  Saias, 

Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  Part  64  as 
follows: 

PART  64— MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  1-5.  7.  201-05.  222. 

2.  Part  64  is  amended  by  adding 
Subpart  X  to  read  as  follows: 

Subpart  X— Subscriber  Ust  Information 

64.2301    Basis  and  purpose. 

64.2305    Definitions. 

64.2309    Provision  of  subscriber  list 

information. 
64.2313    Timely  basis. 
64.2317    Unbundled  basis. 
64.2321    Nondiscriminatory  rates,  terms. 

and  conditions. 
64.2325    Reasonable  rates,  terms,  and 

conditions. 
64.2329    Format. 
64.2333    Burden  of  proof. 
64.2337    Directory  publishing  purposes. 
64.2341    Record  keeping. 
64.2345    Primary  advertising  classification. 


Subpart  X— Subscriber  List 
Information 

S  64.2301    Basis  and  purpose. 

(a)  Basis.  These  rules  are  issued 
ptu^uant  to  the  Communications  Act  of 
1934,  as  amended. 

(b)  Purpose.  The  purpose  of  these 
rules  is  to  implement  section  222(e)  of 
the  Communications  Act  of  1934.  as 
amended,  47  U.S.C.  222.  Section  222(e) 
requires  that  "a  telecommunications 
carrier  that  provides  telephone 
exchange  service  shall  provide 
subscriber  list  information  gathered  in 
its  capacity  as  a  provider  of  such  service 
on  a  timely  and  unbundled  basis,  under 
nondiscriminatory  and  reasonable  rates, 
terms,  and  conditions,  to  any  person 
upon  request  for  the  purpose  of 
publishing  directories  in  any  format." 

§64.2305    Dsflnftions. 

Terms  used  in  this  subpart  have  the 
following  meanings: 

(a)  Base  file  subscriber  list 
information.  A  directory  publisher 
requests  base  file  subscriber  list 
information  when  the  publisher 
requests,  as  of  a  given  date,  all  of  a 
carrier's  subscriber  list  information  that 
the  publisher  wishes  to  include  in  one 
or  more  directories. 

(b)  Business  subscriber.  Business 
subscriber  refers  to  a  subscriber  to 
telephone  exchange  service  for 
businesses. 

(c)  Primary  advertising  classification. 
A  primary  advertising  classification  is 
the  principal  business  heading  under 
which  a  subscriber  to  telephone 
exchange  service  for  businesses  chooses 
to  be  listed  in  the  yellow  pages,  if  the 
carrier  either  assigns  that  heading  or  is 
obligated  to  provide  yellow  pages 
listings  as  part  of  telephone  exchange 
service  to  businesses.  In  other 
circumstances,  a  primary  advertising 
classification  is  the  classification  of  a 
subscriber  to  telephone  exchange 
service  as  a  business  subscriber. 

(d)  Residential  subscriber.  Residential 
subscriber  refers  to  a  subscriber  to 
telephone  exchange  service  that  is  not  a 
business  subscriber. 

(e)  Subscriber  list  information. 
Subscriber  list  information  is  any 
information: 

(1)  Identifying  the  listed  names  of 
subscribers  of  a  carrier  and  such 
subscribers'  telephone  numbers, 
addresses,  or  primary  advertising 
classifications  (as  such  classifications 
are  assigned  at  the  time  of  the 
establishment  of  such  service),  or  any 
combination  of  such  listed  names, 
numbers,  addresses,  or  classifications: 
and 
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(2)  That  the  carrier  or  an  affiliate  has 
pubUshed,  caused  to  be  published,  or 
accepted  for  publication  in  any 
directoiy  format. 

(f)  Telecommunications  carrier.  A 
telecommunications  carrier  is  any 
provider  of  telecommunications 
services,  except  that  such  term  does  not 
include  aggregators  of 
telecommunications  services  (as  defined 
in  47  U.S.C.  226(a)(2)). 

(g)  Telephone  exchange  service. 
Telephone  exchange  service  means: 

(1)  Service  within  a  telephone 
exchange,  or  within  a  connected  system 
of  telephone  exchanges  within  the  same 
exchange  area  operated  to  furnish  to 
subscribers  intercommunicating  service 
of  the  character  ordinarily  furnished  by 
a  single  exchange,  and  which  is  covered 
by  the  exchange  service  charge,  or 

(B)  Comparable  service  provided 
through  a  system  of  switches, 
transmission  equipment,  or  other 
facilities  (or  combination  thereof)  by 
which  a  subscriber  can  originate  and 
terminate  a  telecommimications  service. 

(h)  Updated  subscriber  list 
information.  A  directory  publisher 
requests  updated  subscriber  list 
information  when  the  publisher 
requests  changes  to  all  or  any  part  of  a 
carrier's  subs^ber  list  information 
occurring  between  specified  dates. 

S64.23M   Provision  of  subscriber  list 


(a)  A  telecommunications  carrier  that 
provides  telephone  exchange  service 
shall  provide  subscriber  list  information 
gathered  in  its  capacity  as  a  provider  of 
such  service  on  a  timely  and  imbundled 
basis,  imder  nondiscriminatory  and 
reasonable  rates,  terms,  and  conditions, 
to  any  person  upon  request  for  the 
purpose  of  publishing  directories  in  any 
format. 

(b)  The  obligation  imder  paragraph  (a) 
to  provide  a  particular  telephone 
subscriber's  subscriber  list  information 
extends  only  to  the  carrier  that  provides 
that  subscriber  with  telephone  exchange 
service. 

164.2313    Timely  basis. 

(a)  For  purposes  of  §  64.2309.  a 
telecommunications  carrier  provides 
subscriber  list  information  on  a  timely 
basis  only  if  the  carrier  provides  the 
requested  information  to  the  requesting 
directory  publisher  either: 

(1)  At  the  time  at  which,  or  according 
to  the  schedule  under  which,  the 
directory  publisher  requests  that  the 
subscriber  list  information  be  provided; 

(2)  When  the  carrier  does  not  receive 
at  least  thirty  days  advance  notice  of  the 
time  the  directory  publisher  requests 
that  subscriber  list  information  be 


provided,  on  the  first  business  day  that 
is  at  least  thirty  days  from  date  the 
carrier  receives  that  request;  or 

(3)  At  a  time  determined  in 
accordance  with  paragraph  (b)  of  this 
section. 

(b)  If  a  carrier's  internal  systems  do 
not  permit  the  carrier  to  provide 
subscriber  list  information  within  either 
of  the  time  frames  specified  in 
paragraph  (a)(1)  of  this  section,  the 
carrier  shall: 

(1)  Within  thirty  days  of  receiving  the 
publisher's  request,  inform  the  directory 
publisher  that  the  requested  schedule 
cannot  be  accommodated  and  tell  the 
directory  publisher  which  schedules 
can  be  accommodated;  and 

(2)  Adhere  to  the  schedule  the 
directory  publisher  chooses  from  among 
the  available  schedules. 

{64.2317    Unbundlsd  basis. 

(a)  A  directory  publisher  may  request 
that  a  carrier  unbimdle  subscriber  Ust 
information  on  any  basis  for  the  purpose 
of  publishing  one  or  more  directories. 

(b)  For  purposes  of  §  64.2309,  a 
telecommunications  carrier  provides 
subscriber  list  information  on  an 
unbundled  basis  only  if  the  carrier 
provides: 

(1)  The  listings  the  directory 
publisher  requests  and  no  other  listings, 
products,  or  services;  or 

(2)  Subscriber  list  information  on  a 
basis  determined  in  accordance  with 
paragraph  (c)  of  this  section. 

(c)  If  the  carrier's  internal  systems  do 
not  permit  it  unbundle  subscriber  Ust 
information  on  the  basis  a  directory 
publisher  requests,  the  carrier  must: 

(1)  Within  thirty  days  of  receiving  the 
publisher's  request,  inform  the  directory 
publisher  that  it  cannot  unbundle 
subscriber  list  information  on  the 
requested  basis  and  tell  the  directory 
publisher  the  bases  on  which  the  carrier 
can  unbundle  subscriber  list 
information;  and 

(2)  In  accordance  with  paragraph  (d) 
of  this  section,  provide  subscriber  list 
information  to  Uie  directory  publisher 
tmbimdled  on  the  basis  the  directory 
publisher  chooses  from  among  the 
available  bases. 

(d)  If  a  carrier  provides  a  directory 
publisher  listings  in  addition  to  those 
the  directory  publisher  requests,  the 
carrier  may  impose  charges  for,  and  the 
directory  publisher  may  publish,  only  , 
the  requested  listings. 

(e)  A  carrier  must  not  require 
directory  publishers  to  purchase  any 
product  or  service  other  than  subscriber 
list  information  as  a  condition  of 
obtaining  subscriber  list  information. 


S  64.2321    NondlscrimI  natory  rates,  tanns, 
and  conditions. 

For  purposes  of  §  64.2309,  a 
telecommunications  carrier  provides 
subscriber  list  information  under 
nondiscriminatory  rates,  terms,  and 
conditions  only  if  the  carrier  provides 
subscriber  list  information  gathered  in 
its  capacity  as  a  provider  of  telephone 
exchange  service  to  a  requesting 
directory  publisher  at  the  same  rates, 
terms,  and  conditions  that  the  carrier 
provides  the  information  to  its  own 
directory  publishing  operation,  its 
directory  publishing  affiliate,  or  other 
directory  publishers. 

{64.2325    Reaaonabia  rates, terms,  and 
conditions. 

(a)  For  purposes  of  §  64.2309,  a 
telecommunications  carrier  will  be 
presumed  to  provide  subscriber  list 
information  imder  reasonable  rates  if  its 
rates  are  no  more  than  $0.04  a  listing  for 
base  file  subscriber  list  information  and 
no  more  than  S0.06  a  listing  for  updated 
subscriber  list  information. 

(b)  For  purposes  of  §  64.2309,  a 
telecommimications  carrier  provides 
subscriber  list  information  under 
reasonable  terms  and  conditions  only  if 
the  carrier  does  not  restrict  a  directory 
publisher's  choice  of  directory  format. 

{64.2329    Format 

(a)  A  carrier  shall  provide  subscriber 
list  information  obtained  in  its  capacity 
as  a  provider  of  telephone  exchange 
service  to  a  requesting  directory 
publisher  in  the  format  the  publisher 
specifies,  if  the  carrier's  internal 
systems  can  accommodate  that  format. 

(b)  If  a  carrier's  internal  systems  do 
not  permit  the  carrier  to  provide 
subscriber  list  information  in  the  format 
the  directory  publisher  specifies,  the 
carrier  shall: 

(1)  Within  thirty  days  of  receiving  the 
publisher's  request,  inform  the  directory 
publisher  that  the  requested  format 
caimot  be  accommodated  and  tell  the 
directory  publisher  which  formats  can 
be  accommodated;  and 

(2)  Provide  the  requested  subscriber 
list  information  in  the  format  the 
directory  publisher  chooses  from  among 
the  available  formats. 

{64.2333    Burden  of  proof. 

(a)  In  any  future  proceeding  arising 
under  section  222(e)  of  the 
Communications  Act  or  §  64.2309.  the 
burden  of  proof  will  be  on  the  carrier  to 
the  extent  it  claims  its  internal 
subscriber  list  information  systems 
cannot  accommodate  the  delivery  time, 
delivery  schedule,  unbundling  level,  or 
format  requested  by  a  directory 
publisher. 
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(b)  In  any  future  proceeding  arising 
under  section  222(e)  of  the 
Communications  Act  or  §  64.2309.  the 
bivden  of  proof  will  be  on  the  carrier  to 
the  extent  it  seeks  a  rate  exceeding  $0.04 
per  listing  for  base  file  subscriber  list 
information  or  $0.06  per  listing  for 
updated  subscriber  list  information. 

§  94.2337   Directory  publishing  purposes. 

(a)  Except  to  the  extent  the  carrier  and 
directory  publisher  otherwise  agree,  a 
directory  publisher  shall  use  subscriber 
list  information  obtained  pursuant  to 
section  222(e)  of  the  Commimications 
Act  or  §  64.2309  only  for  the  purpose  of 
publishing  directories. 

(b)  A  directory  publisher  uses 
subscriber  list  information  "for  the 
purpose  of  publishing  directories"  if  the 
publisher  includes  that  information  in  a 
directory,  or  uses  that  information  to 
determine  what  information  should  be 
included  in  a  directory,  solicit 
advertisers  for  a  directory,  or  deliver 
directories. 

(c)  A  telecommunications  carrier  may 
require  any  person  requesting  subscriber 
list  information  piusuant  to  section 
222(e)  of  the  Commimications  Act  or 

§  64.2309  to  certify  that  the  publisher 
will  use  the  information  only  for 
purposes  of  publishing  a  directory. 

(d)  A  carrier  must  provide  subscriber 
list  information  to  a  requesting  directory 
publisher  even  if  the  carrier  believes 
that  the  directory  publisher  will  use  that 
information  for  purposes  other  than  or 
in  addition  to  directory  publishing. 

164.2341    Record  kssplng. 

(a)  A  telecommimications  carrier  must 
retain,  for  at  least  one  year  after  its 
expiration,  each  written  contract  that  it 
has  executed  for  the  provision  of 
subscriber  list  information  for  directory 
publishing  purposes  to  itself,  an 
affiliate,  or  an  entity  that  publishes 
directories  on  the  carrier's  behalf. 

(b)  A  telecommunications  carrier 
must  maintain,  for  at  least  one  year  after 
the  carrier  provides  subscriber  list 
information  for  directory  publishing 
purposes  to  itself,  an  affiliate,  or  an 
entity  that  publishes  directories  on  the 
carrier's  behalf,  records  of  any  of  its 
rates,  terms,  and  conditions  for 
providing  that  subscriber  list 
information  which  are  not  set  forth  in  a 
written  contract. 

(c)  A  carrier  shall  make  the  contracts 
and  records  described  in  paragraphs  (a) 
and  (b)  of  this  section  available,  upon 
request,  to  the  Commission  and  to  any 
directory  publisher  that  requests  those 
contracts  and  records  for  the  purpose  of 
publishing  a  directory. 


§64.2345    Primary  advertising 
classincatton. 

A  primary  advertising  classification  is 
assigned  at  the  time  of  the  establishment 
of  telephone  exchange  service  if  the 
carrier  that  provides  telephone 
exchange  service  assigns  the 
classification  or  if  a  tariff  or  State 
requirement  obligates  the  carrier  to 
provide  yellow  pages  listings  as  part  of 
telephone  exchange  service  to 
businesses. 

[FR  Doc.  99-25648  Filed  10-4-99;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 

p.D.  0922990) 

Atlantic  Highly  Migratory  Species 
(HMS)  Fisheries;  Large  Coastal  Shark 
Fishery;  Season  Adjustments 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Postponement  of  closure; 

fishing  season  notification. 

summary:  NMFS  has  determined  that 
the  large  coastal  shark  (LCS)  commercial 
fishery  quota  for  the  second  semiannual 
fishing  season  has  not  been  reached. 
Therefore.  NMFS  notifies  eligible 
participants  that  the  commercial  fishery 
for  LCS  in  the  Western  North  Atlantic 
Ocean,  including  the  Gulf  of  Mexico 
and  the  Caribbean  Sea.  which  was 
scheduled  to  close  September  30. 1999. 
at  11:30  p.m.  local  time,  has  been 
extended  to  October  15, 1999,  at  11:30 
p.m.  local  time.  Both  the  ridgeback  and 
non-ridgeback  sectors  of  the  LCS  fishery 
will  remain  open  until  the  issued 
closxue  date.  This  action  is  necessary  to 
ensure  adequate  opportimity  for  eligible 
fishery  participants  to  harvest  the 
available  quota  and  to  ensure  that  the 
adjusted  semiannual  quota  for  LCS  for 
the  period  July  1  through  December  31. 
1999,  is  not  exceeded. 
DATES:  The  commercial  fishery  for  LCS 
will  close  on  October  15. 1999,  at  11:30 
p.m.  local  time  and  will  remain  closed 
through  December  31, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margo  Schulze  or  Steve  Meyers,  301- 
713-2347;  fax  301-713-1917. 

SUPPLBIENTARY  INFORMATION:  The 
Atlantic  shark  fishery  is  managed  imder 
the  Fishery  Management  Plan  for 
Atlantic  Tunas,  Swordfish.  and  Sharks 


(HMS  FMP),  and  its  implementing 
regulations  found  at  50  CFR  part  635 
issued  under  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.). 

On  June  30, 1999.  the  NMFS  received 
a  Court  Order  from  Judge  Steven  D. 
Merryday  relative  to  the  May,  1997, 
lawsuit  diallenging  commercial  harvest 
quotas  for  Atlantic  sharks.  Specifically, 
the  court  forbid  NMFS  from  enforcing 
the  1999  regulations.  64  FR  29090  (May. 
28, 1999)  on  Atlantic  shark  commercial 
catch  quotas  and  fish-counting  methods 
(including  the  counting  of  dead  discards 
and  state  commercial  landings  after 
federal  closures;  that  are  di^erent  from 
the  quotas  and  fish  coimting  methods 
prescribed  by  the  1997  Atlantic  shark 
regulations,  62  FR  16648  (April  7.  1997). 
Therefore,  the  LCS  quota  reverted  to  its 
1997  level  of  1.285  metric  tons  dressed 
weight  (all  species  of  LCS  included), 
with  no  minimum  size  on  ridgeback 
LCS,  the  pelagic  and  small  coastal  shark 
quotas  also  revert  to  their  1997  levels, 
the  1997  prohibited  species  list  now 
applies  in  commercial  fisheries  only 
(five  prohibited  species:  white,  basking, 
whale,  sand  tiger  and  bigeye  sand  tiger). 
The  limited  access  provisions  do  still 
apply,  however,  including  trip  limits  for 
directed  and  incidental  shark  permit 
holders. 

The  annual  commercial  quota  of  LCS 
to  be  harvested  irom  Atlantic. 
Caribbean,  and  Gulf  of  Mexico  waters  is 
apportioned  between  two  equal 
semiannual  fishing  seasons.  The  second 
semiaimual  quota  for  LCS  of  642  metric 
tons  dressed  weight  (mt  dw)  was 
reduced  by  the  overharvest  of  57  mt  dw 
in  the  first  semiannual  fishing  season 
such  that  585  mt  dw  were  available  for 
harvest  for  the  semiannual  period 
beginning  July  1, 1999.  The  second 
semiannual  fishing  season  was  opened 
July  1, 1999  and  closed  on  July  28. 1999 
(64  FR  37883.  July  14. 1999).  with  306.5 
mt  dw  of  the  LCS  quota  remaining 
unharvested.  On  September  1. 1999.  the 
fishing  season  was  again  opened 
through  September  30,  1999  (64  FR 
47713.  September  1, 1999)  to  allow 
fishing  participants  to  harvest  the 
remaining  quota. 

Dealer  reports  and  state  landings 
summaries  for  the  period  July  1  through 
September  15, 1999,  indicate  that 
approximately  375  mt  dw  of  the 
available  second  semiannual  LCS 
subquota  of  585  mt  dw  have  been 
harvested.  Given  a  catch  rate  of 
approximately  62.5  mt  dw  per  week. 
NMFS  beheves  that  the  available  quota 
of  210  mt  dw  should  be  attained  by 
October  15. 1999.  Extending  the  season 
for  2  more  weeks  should  allow  adequate 
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opportunity  for  fishermen  to  harvest  the 
available  quota  but  will  ensure  that  the 
quota  is  not  exceeded.  Therefore,  the 
LCS  commercial  fishery  will  be 
extended  to  October  15. 1999.  at  11:30 
pm  local  time,  and  will  afterwards 
remain  closed  through  December  31, 
1999. 

During  a  closure,  retention  of,  fishing 
for,  possessing  or  selling  LCS  are 
prohibited  for  persons  fishing  aboard 
vessels  issued  a  limited  access  permit 
under  50  CFR  635.4.  After  October  15. 
1999,  the  sale,  purchase,  trade,  or  barter 
of  carcasses  and/ or  fins  of  LCS 
harvested  by  a  person  aboard  a  vessel 
that  has  been  issued  a  permit  imder  50 
CFR  635.4  are  prohibited,  except  that 
possession  is  authorized  for  LCS  that 
were  harvested,  offloaded,  and  sold 
prior  to  the  closiu«  and  that  were  held 
in  storage  by  a  dealer  or  processor. 

Commercial  fishing  for  pelagic  and 
small  coastal  sharks  may  continue  until 
further  notice.  When  quotas  are 
projected  to  be  reached,  NMFS  will  file 
notice  of  closiu«  at  the  Office  of  the 
Federal  Register. 

Those  vessels  that  have  not  been 
issued  a  limited  access  permit  under  50 
CFR  635.4  may  not  sell  sharks  and  are 
subject  to  the  recreational  retention 
limits  and  size  limits  specified  at  50 
CFR  635.22(c)  and  635.20(e).  The 
recreational  fishery  is  not  affected  by 
this  action. 

ClaMification 

This  action  is  taken  under  50  CFR 
part  635  and  is  exempt  from  review 
imder  E.0. 12866. 

Andiority:  16  U.S.C  1801  et  seq. 

Dated:  September  28, 1999. 
Bmoe  C  Morehead, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  Nationiil  Marine  Fisheries  Service. 
(FR  Doc.  9»-25715  Filed  9-29-99;  4:24  pm] 
MLUNQ  OOOt  MW-O-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docicet  No.  990304062-«062-01;  I.D. 
092999B] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaslca;  Shortraker  and 
Rougheye  Roclcfish  in  the  Eastern 
Regulatory  Area  of  the  Gulf  of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Closure. 


summary:  NMFS  is  prohibiting  retention 
of  shortraker  and  rougheye  rockfish  in 
the  Eastern  Regulatory  Area  of  the  Gulf 
of  Alaska  (GOA).  NMFS  is  requiring  that 
catch  of  shortraker  and  rougheye 
rockfish  in  this  area  be  treated  in  the 
same  manner  as  prohibited  species  and 
discarded  at  sea  with  a  minimum  of 
injury.  This  action  is  necessary  because 
the  1999  total  allowable  catch  (TAC)  of 
shortraker  and  rougheye  rockfish  in  this 
area  has  been  reached. 
dates:  Effective  1200  hrs.  Alaska  local 
time  (A.l.t.),  October  1, 1999,  until  2400 
hrs,  A.l.t.,  December  31, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Pearson,  907-481-1780  or 
tom.pearson@noaa.gov. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gxilf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Coimcil 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 


The  1999  TAC  of  shortraker  and 
rougheye  rockfish  in  the  Eastern 
Regulatory  Area  of  the  GOA  was 
established  as  460  metric  tons  by  the 
Final  1999  Harvest  Specifications  of 
Groundfish  for  the  GOA  (64  FR  12094. 
March  11, 1999).  See  §  679.20(c)(3)(ii). 

In  accordance  with  §  679.20(d)(2),  the 
Administrator,  Alaska  Region,  NMFS, 
has  determined  that  the  1999  TAC  for 
shortraker  and  rougheye  rockfish  in  the 
Eastern  Regulatory  Area  of  the  GOA  has 
been  reached.  Therefore,  NMFS  is 
requiring  that  further  catches  of 
shortraker  and  rougheye  rockfish  in  the 
Eastern  Regulatory  Area  of  the  GOA  be 
treated  as  prohibited  species  in 
accordance  with  §  679.21(b). 

Qassification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  1999  TAC  for 
shortraker  and  rougheye  rockfish  in  the 
Eastern  Regulatory  Area  of  the  GOA.  A 
delay  in  the  effective  date  is 
impracticable  and  contrary  to  the  public 
interest.  The  fleet  has  taken  the  1999 
TAC  for  shortraker  and  rougheye 
rockfish  in  the  Eastern  Regulatory  Area 
of  the  GOA.  Further  delay  would  only 
result  in  overharvest.  NMFS  finds  for 
good  cause  that  the  implementation  of 
this  action  cannot  be  delayed  for  30 
days.  Accordingly,  under  5  U.S.C 
553(d).  a  delay  in  the  efEective  date  is 
hereby  waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  imder  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  September  29, 1999. 
Bmoe  C  Morehead, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  99-25804  Filed  9-3tt-99;  4:01  pml 
MLUNQ  COOC  S610-a2-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Doctot  No.  9»-NM-1»4-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A310  and  A300-600  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  EXDT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  docimient  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  Airbus 
Model  A310  and  A30Q-600  series 
airplanes,  that  would  have  required 
replacement  of  the  rudder  trim  switch 
in  the  flight  compartment  with  a  new 
switch  having  a  longer  shaft; 
modification  of  wiring  in  panel  408VU; 
and  replacement  of  the  rudder  trim 
control  knob  with  a  new  knob,  as 
necessary.  This  new  action  revises  the 
proposed  rule  by  requiring  replacement 
of  the  control  knob  with  an  improved 
new  knob.  This  proposal  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  new  proposed 
AD  are  intended  to  prevent  inadvertent 
and  uncommanded  rudder  trim 
activation,  which  could  result  in  yaw 
and  roll  excursions  and  consequent 
reduced  controllability  of  the  airplane. 
DATES:  Comments  must  be  received  by 
November  1, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  96-NM- 
194-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 


The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 

POR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  enei^y  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simimarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-194-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
96-NM-194-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055^056. 


Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39]  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
Airbus  Model  A3 10  and  A300-600 
series  airplanes,  was  published  as  a 
supplemental  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  February  12, 1998  (63  FR 
7076).  That  supplemental  NPRM  would 
have  required  replacement  of  the  rudder 
trim  switch  in  the  flight  compartment 
with  a  new  switch  having  a  longer  shaft; 
modification  of  wiring  in  panel  408VU; 
and  replacement  of  the  control  knob 
with  a  new  knob,  as  necessary.  That 
supplemental  NPRM  was  prompted  by 
reports  of  in-flight  uncommanded 
rudder  trim  activation  due  to 
inadvertent  activation  of  the  rudder  trim 
switch,  failure  of  the  switch,  or 
incorrect  installation  of  the  switch.  That 
condition,  if  not  corrected,  could  result 
in  uncommanded  yaw/roll  excursions 
and  consequent  reduced  controllability 
of  the  airplane. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  *o  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comment  received. 

Request  To  Include  Inspection 
Requirement 

One  commenter,  the  manufacturer, 
suggests  that  the  proposed  AD  be 
revised  to  include  an  inspection  to 
ensure  appropriate  clearance  between 
the  rudder  trim  knob  and  panel  408VU, 
following  Installation  of  a  new  rudder 
trim  switch  in  accordance  with  Airbus 
Service  Bulletins  A3 10-27-2084  and 
A300-27-6037,  both  dated  February  12, 
1997  (Reference  Airbus  Modification 
11662).  The  commenter  states  that  in- 
service  retrofits  have  shown  that  this 
modification  may  not  be  sufficient  to 
provide  the  required  clearance  if  all 
parts  involved  are  at  their  tolerance 
limits.  This  condition  may  exist  even 
following  replacement  of  the  rudder 
trim  knob  with  a  modified  knob  as 
described  in  Airbus  Service  Bulletins 
A310-27-2058  and  A300-27-6022.  and 
for  this  reason,  an  additional  inspection 
for  adequate  clearance  was  included  in 
those  service  bulletins. 

The  commenter  notes  that  a  decision 
has  been  made  to  replace  the  rudder 
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trim  knob  with  an  improved  new  knob 
as  described  in  new  Airbus  Service 
Bulletins  A310-27-2087  and  A300-27- 
6042  (Reference  Airbus  Modification 
11874)  described  below.  Following 
accomplishment  of  this  replacement, 
adequate  clearance  is  expected  to  be 

Erovided  for  all  parts  tolerances.  The 
nob  replacement  is  anticipated  to  be 
mandated  by  issuance  of  a  new  French 
airworthiness  directive  following 
issuance  of  the  service  bulletins.  The 
commenter  suggests  the  supplemental 
NPRM  be  revised  to  include  the 
additional  inspection  for  adequate 
clearance  until  all  airplanes  have  been 
retrofitted  with  this  final  solution, 
which  is  expected  to  require  up  to  15 
months. 

The  FAA  does  not  concur.  In  light  of 
the  information  firom  the  manufacturer 
regarding  inadequate  clearance  in 
certain  cases  following  installation  of 
the  rudder  trim  switch,  the  FAA  has 
determined  that  replacement  of  the 
rudder  trim  control  knob  with  a  new 
knob,  even  with  a  subsequent 
inspection  for  clearance,  would  not 
fully  correct  the  identified  unsafe 
condition.  However,  as  noted  by  the 
commenter.  replacement  of  the  rudder 
trim  control  knob  with  an  improved 
new  knob  is  expected  to  provide 
adequate  clearance  in  all  cases  between 
panel  408VU  and  the  rudder  trim 
control  knob.  Therefore,  the  FAA 
considers  that  the  appropriate  course  of 
action  is  to  require  such  replacement  in 
this  AD.  In  order  to  allow  sufficient  time 
for  operators  to  comply  with  the  new 
requirement,  the  replacement  of  the 
knob  with  an  improved  new  knob 
would  be  required  within  10  months 
after  the  effective  date  of  this  AD. 

Explanation  of  Relevant  Service 
Inforanation 

Airbus  has  issued  Service  Bulletins 
A300-27-6037  (for  Model  A300-600 
series  airplanes)  and  A31Q-27-2084  (for 
Model  A310  series  airplanes),  both 
Revision  01,  both  dated  September  29, 
1998.  The  original  service  bulletins, 
dated  February  12, 1997,  are  cited  in 
paragraph  (a)(1)  of  the  previous 
supplemental  NPRM  as  the  appropriate 
sources  of  service  information  for 
accomplishment  of  replacement  of  the 
rudder  trim  switch  in  the  flight 
compartment  with  a  new  switch  having 
a  longer  shaft  and  modification  of 
wiring  in  panel  408VU.  Revision  01  of 
these  service  bulletins  is  essentially 
identical  to  the  original  service 
bulletins,  except  that  certain  procedures 
are  clarified  and  maintenance  manual 
references  are  revised. 

Airbus  also  has  issued  new  Service 
Bulletins  A31O-27-2087,  dated  October 


2, 1998,  and  Revision  01,  dated 
February  17, 1999  (for  Model  A310 
series  airplanes);  and  A300-27-6042, 
dated  October  2, 1998,  and  Revision  01, 
dated  February  17, 1999  (for  Model 
A300-600  series  airplanes).  These 
service  bulletins  describe  procedures  for 
replacement  of  the  rudder  trim  control 
knob  with  an  improved  new  knob. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The 
Direction  Generale  de  I'Aviation  Qvile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  classified  these 
service  bulletins  as  mandatory  and 
issued  French  airworthiness  directive 
1999-012-275(6),  dated  January  13, 
1999,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

Conclusion 

The  FAA  concludes  that  the  previous 
supplemental  NPRM  must  be  revised  to 
require  replacement  of  the  rudder  trim 
knob  with  an  improved  new  knob,  in 
accordance  with  the  new  service 
bulletins  described  previously.  Since 
these  changes  expand  the  scope  of  the 
originally  proposed  rule,  the  FAA  has 
determined  that  it  is  necessary  to  reopen 
the  comment  period  to  provide 
additional  opportunity  for  public 
comment.  The  FAA  also  has  revised  the 
applicability  of  this  supplemental 
NPRM  to  exclude  airplanes  on  which 
Airbus  Modification  11874  has  been 
accomplished. 

Cost  Impact 

The  FAA  estimates  that  90  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

Replacement  of  the  rudder  trim 
switch  and  modification  of  the  wiring 
would  take  approximately  7  work  hours 
per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  would  be  provided  by 
the  manufacturer  at  no  cost  to  the 
operators.  Based  on  these  figiues,  the 
cost  impact  of  this  action  on  U.S. 
operators  is  estimated  to  be  $37,800,  or 
$420  per  airplane. 

Replacement  of  the  rudder  trim 
control  knob  would  take  approximately 
1  work  hour  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  would  be  provided 
by  the  manufacturer  at  no  cost  to  the 
operators.  Based  on  these  figures,  the 
cost  impact  of  this  action  on  U.S. 
operators  is  estimated  to  be  $5,400,  or 
$60  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 


the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
1 26 1 2 ,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26. 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authoritr-  49  U.S.C.  106(g).  40113, 44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Aiibus  Industrie:  Docket  96-NM-194-AD. 
Applicability:  Model  A310  and  A300-600 
series  airplanes,  certificated  in  any  category; 
except  those  on  which  Airbus  Modification 
11874  [reference  Airbus  Service  Bulletin 
A310-27-2087  (for  Model  A300  series 
airplanes)  or  A30O-27-6O42  (for  Model 
A300-600  series  airplanes),  both  dated 
October  2, 1998]  has  been  accomplished. 
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Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  inadvertent  and  uncommanded 
rudder  trim  activation,  which  could  result  in 
yaw  and  roll  excursions  and  consequent 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

Corrective  Actions 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  replace  the  rudder  trim  switch, 
part  number  (P/N)  097-023-00,  in  the  flight 
compartment,  with  a  new  switch,  P/N  097- 
023-01;  and  modify  the  wiring  in  panel 
408VU;  in  accordance  with  Airbus  Service 
Bulletin  A310-27-20S4,  Revision  01  (for 
Model  A310  series  airplanes),  or  A300-27- 
6037,  Revision  01  (for  Model  A300-600 
series  airplanes);  both  dated  September  29, 
1998;  as  applicable. 

Note  2:  Accomplishment  of  the  actions 
required  by  paragraph  (a)  of  this  AD  in 
accordance  with  Airbus  Service  Bulletin 
A310-27-2084  (for  Model  A310  series 
airplanes),  or  A300-27-6037  (for  Model 
A300-600  series  airplanes),  both  dated 
February  12, 1997;  as  applicable;  is 
acceptable  for  compliance  with  that 
paragraph. 

(b)  Within  10  months  after  the  effective 
date  of  this  AD,  replace  the  rudder  trim 
control  knob  on  the  rudder  trim  switch  with 
an  improved  new  knob  in  accordance  with 
Airbus  Service  Bulletin  A310-27-2087, 
Revision  01  (for  Model  A310  series 
airplanes);  or  A300-27-6042,  Revision  01 
(for  Model  A300-600  series  airplanes);  both 
dated  February  17, 1999;  as  applicable. 

Note  3:  Accomplishment  of  the  actions 
required  by  paragraph  (b)  of  this  AD  in 
accordance  with  Airbus  Service  Bulletin 
A31O-27-2087  (for  Model  A310  series 
airplanes),  or  A300-27-6042  (for  Model 
A300-600  series  airplanes);  both  dated 
October  2, 1998;  as  applicable;  is  acceptable 
for  compliance  with  that  paragraph. 

Spares 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  in  the  flight  compartment 
of  any  airplane  a  rudder  trim  switch  having 
P/N  097-023-00. 


Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  5:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  97-111- 
219(B),  dated  May  7, 1997,  and  1999-012- 
27S(B),  dated  January  13, 1999. 

Issued  in  Renton,  Washington,  on 
September  28, 1999. 

D.  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  99-25770  Filed  10-4-99;  8:45  am] 
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Alternative  Methods  of  Complii 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-1 16,  FAA. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-303-AO] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A300,  A310,  A300-600  Series  Airplanes 

AQB4CY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to'certain 
Airbus  Model  A300,  A310,  and  A300- 
600  series  airplanes,  that  currently 
requires  a  one-time  operational  test  and 
repetitive  functional  tests  of  the  free  fall 
control  mechanism  of  the  landing  gear 
to  ensure  proper  release  of  the  main 
landing  gear  (MLG),  and  corrective 
action,  if  necessary.  It  also  requires 
eventual  modification  of  the  free  fall 
control  mechanism  of  the  landing  gear, 
which  constitutes  terminating  action  for 
the  repetitive  functional  tests.  That 
amendment  was  prompted  by  issuance 
of  mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  This  proposed 
AD  would  require,  for  certain  airplanes, 
that  the  modification  of  the  free  fall 
control  mechanism  of  the  landing  gear 
be  accomplished  in  accordance  with  a 
corrected  version  of  the  manufacturer's 


service  bulletin.  The  actions  specified 
by  this  proposal  are  intended  to  prevent 
malfunction  of  the  free  fall  control 
mechanism  of  the  landing  gear,  which 
could  result  in  the  inability  to  extend 
the  MLG  in  the  event  of  failure  of  the 
hydraulic  extension  system. 
DATES:  Comments  must  be  received  by 
November  4, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-1 14, 
Attention:  Rules  Docket  No.  98-NM- 
303-AD.  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.. 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2110; 
fax  (425)  227-1149. 
SUPPlfMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
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postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-303-AD."  The 
postcaid  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  oy  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
9»-NM-303-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Diacuanon 

On  June  29, 1998,  the  FAA  issued  AD 
9&-14-13,  amendment  39-10646  (63  FR 
36832,  July  8, 1998).  applicable  to 
certain  Airbus  Model  A300,  A310,  and 
A300-600  series  airplanes,  to  require  a 
one-time  operational  test  and  repetitive 
functional  tests  of  the  free  fall  control 
mechanism  of  the  landing  gear  to  ensure 
proper  release  of  the  main  landing  gear 
(MLG),  and  corrective  action,  if 
necessary.  It  also  requires  eventual 
modification  of  the  free  fall  control 
mechanism  of  the  landing  gear,  which 
constitutes  terminating  action  for  the 
repetitive  functional  tests.  That 
amendment  was  prompted  by  issuance 
of  mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The 
requirements  of  that  AD  are  intended  to 
prevent  malfunction  of  the  free  fall 
control  mechanism  of  the  landing  gear, 
which  could  result  in  the  inability  to 
extend  the  MLG  in  the  event  of  fsdlure 
of  the  hydraulic  extension  system. 

Actions  Since  Issuance  of  Previous  Rule 

Since  issuance  of  AD  98-14-13.  the 
manufocturer  and  the  Direction 
Generale  de  I'Aviation  Civile  (DGAC). 
which  is  the  airworthiness  authority  for 
France,  have  advised  the  FAA  that  an 
error  exists  in  Airbus  Service  Bulletin 
A310-32-2111,  Revision  01,  dated 
October  10. 1997.  That  service  bulletin 
describes  procedures  for  modification  of 
the  free  fall  control  mechanism  of  the 
landing  gear  on  Airbus  Model  A310 
series  airplanes,  and  was  referenced  as 
the  appropriate  source  of  service 
information  for  the  modification  of 
Airbus  Model  A310  series  airplanes 
required  by  that  AD.  Certain  part 
numbers  shown  in  that  service  bulletin 
are  incorrect  for  one  of  the  two 
telescopic  rod  assemblies  of  the  free  fall 
control  mechanism  of  the  MLG.  This 
error  was  corrected  in  Revision  02. 
dated  June  23. 1998.  of  Airbus  Service 
Bulletin  A310-32-2111. 

The  FAA  now  has  determined  that 
further  rulemaking  action  is  necessary 
to  require  the  modification  of  Airbus 
Model  A310  series  airplanes,  described 


previously,  to  be  accomplished  in 
accordance  with  Revision  02  of  Airbus 
Service  Bulletin  A310-32-2111,  and,  if 
the  modification  was  installed  in 
accordance  with  an  earlier  service 
bulletin  revision,  removal  of  the 
discrepant  parts  and  installation  of  the 
correct  part  number  parts. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletins 
A30O-32-0425  (for  Model  A300  series 
airplanes),  A300-32-6072  (for  Model 
A30O-600  series  airplanes),  and  A310- 
32-2111  (for  Model  A310  series 
airplanes);  all  Revision  02;  all  dated 
June  23, 1998.  These  service  bulletins 
describe  procedures  for  modification  of 
the  free  fall  control  mechanism  of  the 
landing  gear.  The  modification  includes 
removing  telescopic  rods  and  cranks  or 
crank  assemblies  from  the  MLG  part  of 
the  free  fall  control  mechanism  of  the 
landing  gear,  replacing  the  telescopic 
rods  with  new  parts,  and  replacing  the 
cranks  or  crank  assemblies  with 
improved  parts.  Accomplishment  of  the 
modification  eliminates  the  need  for  the 
repetitive  inspections  described 

previously. 

The  procedures  for  the  modification 
in  Revision  02  of  the  service  bulletins 
for  Model  A300  and  A300-600  series 
airplanes  are  identical  to  those 
described  in  Revision  01  of  the  service 
bulletins  (which  were  referenced  in  AD 
98-14-13).  As  discussed  previously,  the 
procedures  for  the  modification  in 
Revision  02  of  the  service  bulletin  for 
Model  A310  series  airplanes  differ  from 
those  described  in  Revision  01  of  the 
service  bulletin  (which  was  referenced 
in  AD  98-14-13)  in  that  certain  part 
numbers  for  one  of  the  two  telescopic 
rod  assemblies  have  been  corrected  in 
Revision  02. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletins 
described  previously  is  intended  to 
adequately  address  the  identified  unsafe 
condition.  The  DGAC  classified  the 
service  bulletins  as  mandatory  and 
issued  French  airworthiness  directive 
97-113-221{B)  R2.  dated  August  12. 
1998,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 


kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  98-14-13  to  continue  to 
require  a  one-time  operational  test  and 
repetitive  functional  tests  of  the  free  fall 
control  mechanism  of  the  landing  gear 
to  ensure  proper  release  of  the  main 
landing  gear  (MLG),  and  corrective 
action,  if  necessary.  Theproposed  AD 
would  continue  to  reqmre  eventual 
modification  of  the  free  fell  control 
mechanism  of  the  landing  gear,  which 
constitutes  terminating  action  for  the 
repetitive  functional  tests.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletins 
described  previously.  This  action  would 
require,  for  certain  airplanes,  that  the 
modification  of  the  free  fall  control 
mechanism  of  the  landing  gear  be 
accomplished  in  accordance  with  a  later 
corrected  version  of  the  manufactiuer's 
service  bulletin. 

Explanation  of  Compliance  Time  for 
Model  A310  Series  Airplanes 

Operators  should  note  that,  while  the 
appropriate  source  of  service 
information  that  would  be  required  for 
this  AD  for  Model  A310  series  airplanes 
has  changed,  the  compliance  time 
remains  the  same.  The  FAA  has 
determined  that  the  compliance  time,  as 
proposed,  represents  an  appropriate 
interval  in  which  the  modification  can 
be  accomplished  in  accordance  with 
Revision  02  of  Airbus  Service  Bulletin 
A310-32-2111  in  a  timely  manner  and 
still  maintain  an  adequate  level  of 
safety. 

Cost  Impact 

The  FAA  estimates  that  24  Model 
A300  series  airplanes,  41  Model  A310 
series  airplanes,  and  61  Model  A300- 
600  series  airplanes  of  U.S.  registry 
would  be  affected  by  this  proposed  AD. 

It  would  take  approximately  3  work 
hours  per  airplane  to  accomplish  the 
currently  required  operational  test,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  currently  required  operational  test 
on  U.S.  operators  is  estimated  to  be 
$22,680.  or  $180  per  airplane. 


Federal  Register /Vol.  64,  No.  192 /Tuesday,  October  5.  1999 /Proposed  Rules  53955 


It  would  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
currently  required  functional  test,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  currently  required  functional  test 
on  U.S.  operators  is  estimated  to  be 
$15,120,  or  $120  per  airplane,  per  test 
cycle. 

It  would  take  approximately  26  work 
hours  per  airplane  to  accomplish  the 
currently  required  modification  on 
Model  A300  and  A30O-600  series 
airplanes,  at  an  average  labor  rate  of  $60 
per  work  hour.  Required  parts  would 
cost  approximately  $2,630  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  currently  required  actions  on  U.S. 
operators  of  Model  A300  or  A300-600 
series  airplanes  is  estimated  to  be 
$356,150,  or  $4,190  per  airplane. 

It  would  take  approximately  28  work 
hours  per  airplane  to  accomplish  the 
modification  on  Model  A3 10  series 
airplanes,  at  an  average  labor  rate  of  $60 
per  work  hour.  Required  parts  would 
cost  approximately  $3,710  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  ciurently  required  actions  on  U.S. 
operators  of  Model  A3 10  series 
airplanes  is  estimated  to  be  $220,990,  or 
$5,390  per  airplane. 

Regalatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    [Amendad] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10646  (63  FR 
36832,  July  8, 1998),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

Airbus  Industrie:  Docket  98-NM-303-AD. 

Supersedes  AD  98-14-13,  Amendment 

39-10646. 
Applicability:  Model  A300,  A300-600,  and 
A310  series  airplanes,  certificated  in  any 
category,  as  identified  below: 

•  Model  A300  and  A300-600  series 
airplanes  on  which  Airbus  Modification 
02781  has  been  accomplished  and  on  which 
neither  Aiii>us  Modification  03433  nor  04443 
has  been  accomplished; 

•  Model  A310  series  airplanes  on  which 
Airbus  Modification  02781  has  t>een 
accomplished  and  on  which  Airbus 
Modification  03433  has  not  been 
accomplished;  and 

•  Model  A310  series  airplanes  on  which 
Airbus  Service  Bulletin  A310-32-2111, 
dated  March  10, 1997,  or  Revision  01,  dated 
October  10, 1997;  has  been  accomplished. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repwiired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  malfunction  of  the  free  tall 
control  mechanism  cf  the  landing  gear, 
which  could  result  in  the  inability  to  extend 
the  main  landing  gear  [MUG)  in  the  event  of 
feilure  of  the  hydraulic  extension  system, 
accomplish  the  following: 

Restatement  of  Actions  Required  by  AD  98- 
14-13,  Amendment  39-10646 

(a)  Within  600  flight  hours  after  August  12, 
1998  (the  effective  date  of  AD  98-14-13. 
amendment  39-10646),  perform  a  one-time 
operational  test  of  the  free  fall  control 


mechanism  of  the  landing  gear  to  ensure 
proper  release  of  the  MLG  for  extension  by 
free  bll,  in  accordance  with  Airbus  Industrie 
All  Operator  Telex  (AOT)  32-14,  dated 
February  3, 1997,  or  Revision  01,  dated 
March  13, 1997.  If  any  discrepancy  is 
detected  in  the  functioning  of  the  free  fall 
control  mechanism  of  the  landing  gear,  prior 
to  further  flight,  readjust  the  mechanism  and 
repeat  the  operational  test  in  accordance  with 
the  AOT.  If  any  discrepancy  is  detected  in 
the  second  operational  test,  prior  to  further 
flight,  rerig  the  free  fall  control  mechanism 
in  accordance  with  the  AOT,  and  accomplish 
the  actions  required  by  paragraph  (b)  of  this 
AD. 

(b)  Within  10  months  after  August  12, 
1998,  perform  a  functional  test  of  the  free  fall 
control  mechanism  of  the  landing  gear  to 
ensure  proper  release  of  the  MLG  for 
extension  by  free  fall,  in  accordance  with 
Airbus  Industrie  AOT  32-14,  dated  February 
3, 1997,  or  Revision  01,  dated  March  13, 

1997.  Thereafter,  repeat  the  functional  test  of 
the  free  fall  control  mechanism  of  the  landing 
gear  at  intervals  not  to  exceed  12  months, 
until  the  modification  required  by  paragraph 
(c)  or  (d)  of  this  AD  has  been  accomplished. 
During  any  test  performed  in  accordance 
with  paragraph  (b)  of  this  AD,  if  the  free  fall 
control  mechanism  of  the  landing  gear  foils 
to  fully  extend  the  MLG,  prior  to  fiuther 
flight,  readjust  or  rerig  the  mechanism  in 
accordance  with  the  AOT. 

(c)  For  Model  A300  and  A30O-600  series 
airplanes:  Within  66  months  after  August  12, 

1998,  modify  the  free  fall  control  mechanism 
of  the  landing  gear  in  accordance  with  Airbus 
Industrie  Service  Bulletin  A300-32-0425, 
Revision  02  (for  Model  A300  series 
airplanes);  or  A300-32-6072.  Revision  02 
(for  Model  A30O-600  series  airplanes);  each 
dated  )une  23. 1998;  as  applicable. 
Accomplishment  of  the  modification 
constitutes  terminating  action  for  the 
rep)etitive  functional  tests  required  by 
paragraph  (b)  of  this  AD. 

Note  Z:  Modifications  acccnnplished  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A300-32-0425,  Revision  01  (for 
Model  A300  series  airplanes);  or  A300-32- 
6072,  Revision  01  (for  Model  A300-600 
series  airplanes);  each  dated  October  10, 
1997;  are  acceptable  for  compliance  with  the 
requirements  of  paragraph  (c)  of  this  AD. 

New  Actions  Required  by  This  AD 

(d)  For  Model  A310  series  airplanes: 
Within  66  months  after  August  12, 1998, 
modify  the  free  fall  control  mechanism  of  the 
landing  gear  in  accordance  with  Airbus 
Industrie  Service  Bulletin  A310-32-2111. 
Revision  02,  dated  )une  23, 1998. 
Accomplishment  of  the  modification 
constitutes  terminaUng  action  for  the 
repetitive  functional  tests  required  by 
paragraph  (b)  of  this  AD. 

Note  3:  F  jr  Airbus  Model  A310  series 
airplanes,  o.ily  a  modification  accomplished 
in  accordance  with  Airbus  Industrie  Service 
Bulletin  A310 -32-2111,  Revision  02,  dated 
June  23, 1998,  is  acceptable  for  compliance 
with  the  requirements  of  paragraph  (d)  of  this 
AD. 
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Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-H6,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Pennite 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  S:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  97-113- 
221(B)  R2,  dated  August  12, 1998. 

Issued  in  Renton,  Washington,  on 
September  28, 1999. 

Dj.iuniR. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  99-25769  Filed  10-1-99:  8:45  am] 

MLUNQ  COM  4t10-13-P 


DEPARTMENT  OF  TRANSPORTATION 

F«d«fal  Aviation  Administration 

14  CFR  Part  71 

[AirapM*  Dodwt  No.  99-^AAL-17) 

Proposed  EstatHishment  of  Class  E 
Airspace;  Russian  Mission,  AK 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  action  proposes  to 
establish  Class  E  airspace  at  Russian 
Mission,  AK.  The  establishment  of  two 
Global  Positioning  System  (GPS) 
instrument  approach  procedures  at 
Russian  Mission  Airport  have  made  this 
action  necessary.  The  Russian  Mission 
Airport  status  will  change  from  Visual 
Flight  Rules  (VFR)  to  Instnmient  Flight 
Rules  (IFR).  Adoption  of  this  proposal 
would  result  in  adequate  controlled 
airspace  for  aircraft  flying  IFR 
pnx»dures  at  Russian  Mission,  AK. 
DATES:  Comments  must  be  received  on 
or  before  November  19, 1999. 
AOORESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Operations  Branch,  AAL-530,  Docket 
No.  9»-AAL-17,  Federal  Aviation 


Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK  99513-7587. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Alaskan  Region  at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  the  Manager,  Operations 
Branch,  Air  Traffic  Division,  at  the 
address  shown  above  and  on  the 
Internet  at  Alaskan  Region's  homepage 
at  http://www.alaska.faa.gov/at  or  at 
address  http://162.58.28.41/at. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Durand,  Operations  Branch,  AAL-531, 
Federal  Aviation  Administration,  222 
West  7th  Avenue,  Box  14,  Anchorage. 
AK  99513-7587;  telephone  ntunber 
(907)  271-5898;  fax:  (907)  271-2850; 
email:  Bob.Durand@faa.gov.  Internet 
address:  http://www.alaska.faa.gov/at. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argvunents  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  tripUcate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  99- 
AAL-17."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Operations  Branch. 
Air  Traffic  Division,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK,  both  before  and 
after  the  closing  date  for  comments.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 


Availability  of  NPRM's 

An  electronic  copy  of  this  document 
may  be  downloaded,  using  a  modem 
and  suitable  commimications  software, 
from  the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339)  or 
the  Federal  Register's  electronic  bulletin 
board  service  (telephone:  202-512- 
1661). 

Internet  users  may  reach  the  Federal 
Register's  web  page  for  access  to 
recently  published  rulemaking 
documents  at  http:// 

www.access.gpo.gov/su docs/aces/ 

acesl40.html. 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the 
Operations  Branch,  AAL-530,  Federal 
Aviation  Administration-,  222  West  7th 
Avenue.  Box  14.  Anchorage,  AK  99513- 
7587.  Communications  must  identify 
the  notice  niunber  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
contact  the  individual(s)  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
SECTION. 

The  Proposal 

The  FAA  proposes  to  amend  14  CFR 
part  71  by  establishing  Class  E  airspace 
at  Russian  Mission,  AK,  due  to  the 
development  of  two  GPS  instrument 
approach  procedures.  The  intended 
effect  of  this  proposal  is  to  provide 
controlled  airspace  for  IFR  operations  at 
Russian  Mission,  AK. 

The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Dattun  83. 
The  Class  E  airspace  areas  designated  as 
700/1200  foot  ti-ansition  areas  are 
published  in  paragraph  6005  in  FAA 
Order  7400.9F,  Airspace  Designations 
and  Reporting  Points,  dated  September 
10. 1998.  and  effective  September  16, 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1  (63  FR  50139; 
September  21, 1998).  The  Class  E 
airspace  designations  Usted  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proptosed  regulation  only  involves  an 
established  body  of  tecbnical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 


Federal  Register /Vol.  64,  No.  192 /Tuesday,  October  5,  1999 /Proposed  Rules 


53957 


the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act. 

List  of  Subjects  in  14  CFR  part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71-DESIQNAT10N  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854.  24  PR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  to  be  amended 
as  follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AALAKE5    Russian  Mission,  AK  (New] 

Russian  Mission  Airport 
(Lat  61"'46'47"  N.,  long.  161''19'10"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  6.2-mile  radius 
of  the  Russian  Mission  Airport,  and  that 
airspace  extending  upward  from  1,200  feet 
above  the  surface  within  an  area  bounded  by 
lat.  62''10'00"  N.  long.  162'45'00"  W.,  to  lat. 
62°34'00"  N.  long.  16O''30'0O"  W..  to  lat. 
61"'30'00"  N.  long.  160''30'00"  W.,  along  lat. 
ei-SCOO"  to  lat  61°30'00"  N.  long. 
162°45'00"  W.,  to  the  point  of  beginning. 


Issued  in  Anchorage,  AK,  on  September  28, 
1999. 

Willis  C.  Nelson. 

Manager,  Air  Traffic  Division,  Alaskan 
Region. 

[PR  Doc.  99-25851  Filed  10-4-99;  8:45  am] 
BILLING  COOE  4»10-1»-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-AGL-42] 

Proposed  Modification  of  Class  E 
Airspace;  Marquette,  Ml;  Proposed 
Revocation  of  Class  E  Airspace; 
Sawyer,  Ml,  and  K.I.  Sawyer,  Ml 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  relemaking; 
extension  of  comment  period. 

SUMMARY:  This  notice  announces  an 
extension  of  the  comment  period  on  a 
Notice  of  Proposed  Rulemaking  which 
proposes  to  modify  Class  E  airspace  at 
Marquette,  MI,  and  revoke  the  Class  E 
airspace  at  Sawyer,  MI,  and  K.I.  Sawyer, 
MI.  This  action  is  being  taken  because 
subsequent  to  the  publication  of  the 
Notice  of  Proposed  Rulemaking, 
announcement  was  made  of  the  closiue 
of  the  Marquette  County  Airport  on 
September  23, 1999.  This  requires  a 
minor  modification  to  the  legal 
description  for  the  Class  E  airspace  for 
Marquette,  MI. 

DATES:  Comments  must  be  received  on 
or  before  October  20, 1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  99-AGL-42,  2300  East 
Devon  Avenue,  Des  Plaines,  UUnois 
60018.  The  official  docket  may  be 
examined  in  the  Office  of  the  Assistant 
Chief  Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Airspace  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Annette  Davis,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Background 

Airspace  Docket  No.  99-AGL-42, 
published  on  August  4, 1999  (64  FR 
42300)  proposed  to  modify  Class  E 
airspace  at  Marquette,  MI,  and  revoke 
the  Class  E  airspace  at  Sawyer,  MI,  and 
R.I.  Sawyer,  MI.  This  action  will  extend 
the  comment  period  closing  date  on  that 
airspace  docket  from  September  20, 


1999  to  October  20, 1999,  to  allow  an 
additional  30  days  for  comments. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103. 40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

f71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1, 1999,  and  effective 
September  16, 1999,  is  amended  as 
follows: 

Paragraph  6002  Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 


AGL  MI  E2    Sa%vyer,  MI  (Removed] 

*         •         *         •         • 

AGL  MI  E2    Marquette,  MI  (Revised] 

Marquette,  Sawyer  International  Aiqx>rt,  MI 
(Ut.  46«'21'13"  N.,  long.  87''23'45"  W.) 
Within  a  4.6-mile  radius  of  Sawyer 

International  Airport. 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  MI  ES    Sawyer,  MI  (Removed] 

•         *         •         *         • 

AGL  MI  E5    K.I.  Sawyer,  MI  (Removed] 

AGL  MI  E5    Marquette,  MI  (Revised) 

Marquette,  Sawyer  International  Airport,  MI 

(Ut.  46»21'13"  N.,  long.  8r23'45"  W.) 
Gwinn  VOR/DME 

(Lat.  46'21'32"  N.,  long.  87^3'50"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  7.1-mile 
radius  of  the  Sawyer  International  Airp>ort, 
and  that  airspace  extending  upward  from 
1,200  feet  above  the  surface  within  a  35.0- 
mile  radius  of  the  Gwinn  VOR/DME. 
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Issued  in  Des  Plaines,  Illinois  on 
September  10, 1999. 
David  B.  Johmon, 

Acting  Manager,  Air  Traffic  Division. 
[FR  Doc  99-25855  Filed  10-»-99;  8:45  am) 
I  COM  4t1*-19-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlniatration 

14CFRPart1S3 

[DodNt  Na  FAA-199»-«001;  ItoUoe  Na  M- 

Rm2120-AQM 

Protection  of  Voluntarily  Submitted 
Information 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Proposed  rule;  reopening  of 
comment  period. 


r:  On  July  26. 1999,  the  FAA 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  regarding 
protection  of  voluntarily  submitted 
information  and  invited  comments  for  a 
60-day  period.  The  comment  period 
closed  on  September  24, 1999;  however, 
the  FAA  is  reopening  the  comment 
period  for  an  additional  30  days  in 
response  to  a  request  firom  the  National 
Transportation  Safety  Board  (NTSB).  Per 
NTSB,  the  reopening  of  the  comment 
period  is  needed  to  permit  NTSB,  and 
other  affected  parties,  additional  time  to 
develop  comments  responsive  to  Notice 
No.  99-14. 

DATES:  Comments  must  be  received  on 
or  before  November  4, 1999. 
A00RE8SES:  Comments  on  this  proposed 
rulemaking  should  be  mailed,  or 
delivered,  in  duplicate,  to:  U.S. 
Department  of  Transportation  Dockets, 
Docket  No.  FAA-1 999-6001, 400 
Seventh  Street,  SW..  Room  Plaza  401, 
Washington,  DC  20590.  Comments  may 
be  filed  and  examined  in  Room  Plaza 
401  between  10  a.m.  and  5  p.m. 
weekdays,  except  Federal  holidays. 
Comments  also  may  be  sent 
electronically  to  the  Dockets 
Management  System  (DMS)  at  the 
following  Internet  address:  http:// 
dms.dot.gov  at  anytime.  Commenters. 
who  wish  to  file  comments 
electronically,  should  follow  the 
instructions  on  the  DMS  website. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marisa  Midlen.  Office  of  Rulemaking, 
ARM-205,  or  Mardi  Thompson,  Office 
of  Assistant  Chief  Counsel,  AGC-200. 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591,  telephone  (202 


267-7653  or  (202) 267-3073. 
respectively. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  action  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  federalism, 
or  economic  impact  that  might  result 
from  adopting  the  proposals  in  this 
doaunent  also  are  invited.  Substantive 
comments  should  be  accompanies  by 
cost  estimates.  Comments  must  identify 
the  regulatory  docket  or  notice  niunber 
and  be  submitted  in  duplicate  to  the 
DOT  Rules  Docket  address  specified 
above. 

All  comments  received,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  this  proposed  rulemaking, 
will  be  filed  in  the  docket.  The  docket 
is  available  for  public  inspection  before 
and  after  the  comment  closing  date. 

All  comments  received  on  or  before 
the  closing  date  will  be  considered  by 
the  Administrator  before  taking  action 
on  this  proposed  rulemaking.  Conunents 
filed  late  will  be  considered  as  far  as 
possible  without  incurring  expense  or 
delay.  The  proposals  in  this  dociunent 
may  be  changed  in  Ught  of  the 
comments  received. 

Comments  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  document 
must  include  a  pre-addressed,  stamped 
postcard  with  those  comments  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  FAA-1999- 
6001."  The  postcard  will  be  date 
stamped  and  mailed  to  the  commenter. 

Availability  of  NFRMs 

An  electronic  copy  of  this  docimient 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  FAA  regulations  section  of  the 
FedWorld  electronic  bulletin  board 
service  (telephone:  (703)  321-3339)  or 
the  Government  Printing  Office  (GPO)'s 
electronic  bulletin  board  service 
(telephone:  (202)  512-1661. 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov/avr/ 
arm/nprm/nprm.htm  or  the  GPO's  web 
page  at  http://www.access.gpo.gov/nara 
access  to  recently  published  rulemaking 
documents. 

Any  person  may  obtain  a  copy  of  this 
document  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Rulemaking,  ARM-1 ,  800 
Independence  Avenue  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-9680.  Communications  must 


identify  the  notice  nimiber  or  docket 
number  of  this  NPRM. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  rulemaking 
docimient  should  request  from  the 
above  office  a  copy  of  Advisory  Circular 
No.  11-2A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

Background 

On  July  26, 1999,  the  FAA  published 
in  the  Federal  Register  (64  FR  40471) 
Notice  No.  99-14,  entitled  "Protection 
of  Volimtarily  Submitted  Information" 
that  would  add  a  new  part  to  provide 
that  certain  information  submitted  to 
the  FAA  on  a  volimtary  basis  would  not 
be  disclosed.  This  proposal  would 
implement  a  new  statutory  provision 
and  is  intended  to  encoiuege  people  to 
provide  information  that  will  assist  the 
FAA  in  carrying  out  its  safety  and 
security  duties.  The  comment  period 
closed  September  24. 

By  requests  dated  September  15  and 
22.  NTSB  asked  that  the  comment 
period  by  extended  30  days  to  permit  a 
more  careful  review  and  consideration 
of  the  proposed  rule. 

The  FAA  has  determined  that  a 
reopening  of  the  comment  period  will 
allow  NTSB.  and  others  as  well, 
additional  time  for  a  more  thorough 
review  of  applicable  issues  and 
questions  raised  by  the  NPRM,  and  the 
drafting  of  responsive  comments.  The 
FAA  recognizes,  in  addition,  that  the 
intervening  holiday  period  may  have 
impeded  the  ability  of  interested 
persons  to  formulate  comprehensive 
responses  to  the  issues  in  the  NPRM. 

In  order,  therefore,  to  give  all 
interested  persons  additional  time  to 
complete  their  conunents.  the  FAA 
finds  that  it  is  in  the  public  interest  to 
reopen  the  comment  period  for  thirty 
(30)  days. 

Issued  in  Washington,  DC,  on  September 
29, 1999. 

Anthony  F.  Fazio, 
Director,  Office  of  Rulemaking. 
[FR  Doc.  99-25853  Filed  10-4-99;  8:45  am] 
BNJJNQ  OOOS  4S10-1S-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  385 

[Docket  No.  RM98-13-002;  Order  No.  602- 
B] 

Complaint  Procedures 

Issued  September  29, 1999. 

agency:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Order  on  rehearing. 

SUMMARY:  On  July  28, 1999,  the 
Commission  issued  Order  No.  602-A, 
an  order  on  rehearing  and  clarification 
of  its  final  rule  revising  the 
Commission's  complaint  procedures 
(Order  Ao.  602).  On  August  27, 1999,  a 
request  for  rehearing  of  Order  No.  602- 
A  was  filed.  The  petitioners  are 
concerned  that  removal  of  references  to 
"preliminary"  and  "interim"  relief 
would  somehow  preclude  a 
complainant  from  seeking  what  it 
characterizes  as  "immediate"  or  "early" 
Commission  action.  The  order  denies 
rehearing  but  clarifies  that  under  the 
complaint  regulations  a  potential 
complainant  may  request  "immediate" 
action  on  the  merits  of  its  claims  and 
that  any  complaint  in  which  time  is  of 
the  essence  could  be  filed  under  the 
Fast  Track  procedure  in  §  385.206(h). 
FOR  FURTHER  INFORMATKIN  CONTACT: 
David  Faerberg,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC.  20426  (202)  208-1275. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  docvunent  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportimity  to 
inspect  or  copy  the  contents  of  this 
document  diuing  normal  business  hours 
in  the  Public  Reference  Room  at  888 
First  Street,  NE.  Room  2A,  Washington, 
DC  20426. 

The  Commission  Issuance  Posting 
System  (QPS)  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Conunission  from  November  14, 1994, 
to  the  present.  CIPS  can  be  accessed  via 
Internet  through  FERC's  Home  Page 
(http://www.ferc.fed.us)  using  the  CIPS 
Link  or  the  Energy  Information  Online 
icon.  Documents  will  be  available  on 
CIPS  in  ASCII  and  WordPerfect  8.0. 
User  assistance  is  available  at  202-208- 
2474  or  by  E-mail  to 
ci^.master€>ferc.fed.us. 

This  document  is  also  available 
through  the  Commission's  Records  and 
Information  Management  System 
(RIMS),  an  electronic  storage  and 


retrieval  system  of  dociunents  submitted 
to  and  issued  by  the  Commission  after 
November  16, 1981.  Dooiments  from 
November  1995  to  the  present  can  be 
viewed  and  printed.  R^S  is  available 
in  the  Public  Reference  Room  or 
remotely  via  Internet  through  FERC's 
Home  Page  using  the  RIMS  link  or  the 
Energy  Information  Online  icon.  User 
assistance  is  available  at  202-208-2222, 
or  by  E-mail  to  rimsmaster@ferc.fed.us. 

Finally,  the  complete  text  on  diskette 
in  WordPerfect  format  may  be 
purchased  from  the  Commission's  copy 
contractor,  RVJ  International,  Inc.  RVJ 
International.  Inc.  is  located  in  the 
Public  Reference  Room  at  888  First 
Street,  NE,  Washington,  DC  20426. 

On  July  28, 1999,  the  Commission 
issued  Order  No.  602-A,'  an  order  on 
rehearing  and  clarification  of  its  final 
rule  revising  the  Commission's 
complaint  procedures  (Order  No.  602).^ 
A  request  for  rehearing  has  been  filed 
urging  the  Commission  to  add  the 
phrase  "immediate  remedial  action"  to 
the  regulations  to  replace  the  references 
to  preliminary  reUef  that  were  deleted 
by  Order  No.  602-A. 

Order  No.  602  revised  the 
Commission's  regulations  governing 
complaints  filed  under  the  Federal 
Power  Act,  the  Natural  Gas  Act,  the 
Natural  Gas  Policy  Act.  the  Public 
Utility  Regulatory  Policies  Act  of  1978, 
the  Interstate  Commerce  Act,  and  the 
Outer  Continental  Shelf  Lands  Act. 
Among  other  things.  Order  No.  602 
provided  that  a  complaint  could  include 
a  request  for  preliminary  relief  pending 
a  final  merits  decision  on  the  complaint 
itself.  The  order  stated  that  the  standard 
for  granting  affirmative  preliminary 
relief  would  be  that  employed  by  the 
courts  for  such  relief:  (1)  likelihood  of 
success  on  the  merits;  (2)  whether 
irreparable  injury  to  the  complainant 
will  occur  if  the  relief  is  not  granted;  (3) 
whether  the  injury  outweighs  harm  to 
the  respondent  or  other  parties  if  the 
relief  is  granted;  and  (4)  other  public 
interest  considerations.^ 

In  Order  No.  602-A,  responding  to 
rehearing  requests,  the  Commission 
eliminated  the  preliminary  relief 
procedure  and  clarified  what  types  of 
relief  the  Commission  may  provide 
imder  the  complaint  rule.  The 
Commission  made  it  clear  that  it  would 
act  only  where  it  has  authority  under 
the  various  statutes  administered  by  the 
Commission.  The  Commission 
acknowledged  that  use  of  certain 


'  64  FR  43600  (August  11, 1999).  FERC  Stals.  ft 
Regs.  131,076(1999). 

2  64  FR  17087  (April  8. 1999),  FERC  StaU.  ft  Regs. 
131.071(1999). 

'Virginia  Petroleum  Jobbers  Ass'n  v.  FPC,  259 
F.2d  921, 92S  P.C  Cir.  1958). 


terminology  in  the  final  rule  may  have 
led  to  confusion  and  concern  on  the  part 
of  many  parties.  The  Commission 
eliminated  all  references  to  preliminary 
relief  other  than  stays  or  extensions  of 
time  in  the  complaint  regulations.  In 
addition,  the  standards  in  §  385.206 
(b)(7)(i)  through  (iv),  which  were  based 
on  Virginia  Petroleum  Jobbers  Ass'n  v. 
FPC,  259  F.2d  921  (D.C.  Cir.  1958),  were 
deleted.  These  changes  were  designed  to 
eUminate  certain  parties'  concern  that 
the  Commission  was  attempting  to 
establish  procedures  for  granting  relief 
akin  to  preliminary  injunctions  imder 
standards  different  than  those  specified 
in  the  statutes  administered  by  the 
Conunission. 

The  Commission  stated  that  there  may 
be  cases  in  which  it  could  issue  what 
could  be  categorized  as  an  "interim"  or 
"preliminary"  order  in  a  complaint 
proceeding  pursuant  to  existing 
authorities.  For  example,  the 
Commission  stated  that  a  complainant 
may  assert  that  a  respondent's  conduct 
is  so  egregious  or  the  evidence  is  so 
substantial  supporting  its  case  that  the 
Commission  needs  to  take  some 
immediate  action.  A  complainant  could 
indicate  that  its  evidence  is  so 
substantial  as  to  establish  a  prima  facie 
case  of  a  violation  of  the  relevant 
statutory  standard  or  regulatory 
requirement.  The  Commission  stated 
that  if  the  Commission  were  to  find  the 
complainant's  case  compelling  based 
upon  substantial  evidence,  the 
Commission  sua  sponte  could  issue  a 
show  cause  or  declaratory  order  based 
on  the  facts  known  at  that  time  prior  to 
the  answer  being  filed.  The  respondent 
would  then  be  directed  to  address  the 
requirements  of  the  order  rather  than 
file  an  answer.  The  Commission  stated 
that  this  type  of  relief  may  be 
appropriate  in  certain  limited 
circumstances  and  is  within  the 
Commission's  authority  to  grant. 
Further,  the  Commission  stated  that  it 
could  also  take  such  other-"interim"  or 
"preliminary"  actions,  as  it  can  now. 
such  as  issuing  an  order  granting  a  stay 
or  an  order  granting  an  extension  of 
time,  stop  work  order,  or  other  orders 
contemplated  by  certificate  or 
hydroelectric  licensing  conditions. 
Finally,  the  Commission  stated  that  a 
complainant  may  request  forms  of  relief 
which  it  believes  is  within  the 
Commission's  authority  to  grant  and  the 
Commission  will  decide  whether  the 
relief  may  be  granted  on  a  case-by-case 
basis. 

On  August  27, 1999,  a  request  for 
rehearing  of  Order  No.  602-A  was  filed 
by  Undersigned  Parties  (hereinafter 
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referred  to  as  the  Petitioners).^  The 
Petitioners  assert  that  a  complainant's 
right  to  some  form  of  prompt  or 
immediate  Conmiission  remedy  is 
essential  in  a  complaint  procedure 
responsive  to  the  needs  of  the 
restructured  gas  and  electric  power 
industries.  The  Petitioners  submit  that 
some  form  of  Commission  remedial 
action  as  soon  as  possible  after  the  filing 
of  a  formal  complaint  must  be  available. 
The  Petitioners  contend  that  to  suggest 
that  such  remedies  might  be  within  the 
Commission's  authority  to  grant  while 
removing  from  the  Commission's  new 
and  comprehensive  complaint 
regulations  any  reference  to  such 
remedies,  creates  ambiguity  about 
whether  the  Commission  truly  intends 
to  make  early  remedial  action  a 
component  of  its  revised  complaint 
procedure.  The  Petitioners  argue  that 
where,  as  here,  the  Commission  is 
adopting  a  comprehensive  new 
complaint  procedure,  it  should  include 
therein  some  codification  of  each 
element  of  its  new  complaint  policy. 

The  Commission  finds  it  unnecessary 
to  modify  the  regiilations  as  requested 
because  they  already  encompass  the 
kind  of  relief  sought.  In  the 
Commission's  view,  there  is  a  difference 
between  preliminary  and  interim  relief 
on  the  one  hand,  and  what  the 
Petitioners  refier  to  as  "immediate"  or 
"early"  Commission  action  on 
complaints  on  the  other  hand. 
References  to  preliminary  and  interim 
relief,  as  well  as  the  use  of  the  Virginia 
Jobbers  standards,  led  many  parties  to 
believe  that  the  Commission  would  be 
granting  relief  akin  to  temporary 
restraining  orders  or  preliminary 
injunctions,  and  that  such  reUef  would 
be  based  on  standards  other  than  those 
contained  in  the  applicable  statutes. 
Order  No.  602-A  eliminated  such 
references  to  make  clear  that  the 
Commission  would  not  and  could  not 
exercise  any  authority  beyond  its 
statutory  authority. 

The  elimination  of  the  references  to 
preliminary  and  interim  relief  does  not 
mean  that  the  Commission  lacks  the 
authority  to  address  complaints  quickly. 
The  Petitioners  have  recognized  that  the 
Commission  may  issue  an  interim  order, 
which  resolves  some  issues  while 
leaving  others  to  be  determined  at  a 
later  time,  that  is  based  on  findings 
made  pursuant  to  the  standards 
contained  in  NGA  section  5  or  FPA 


section  206.  Moreover,  as  recognized  in 
Oder  No.  602-A,  the  Commission 
could  also  take  such  interim  actions  as 
granting  a  stay,  granting  an  extension  of 
time,  issuing  stop  work  orders  or  others 
orders  contemplated  by  certificate  or 
hydroelectric  license  conditions,  or 
issuing  show  cause  orders.  Other 
actions,  such  as  issuing  show  cause  or 
declaratory  orders,  while  not  final 
action,  also  convey  a  message  to  the 
parties  that  in  the  Commission's  view  a 
complainant  has  presented  a  solid  case 
for  the  relief  sought  that  will  be  granted 
in  the  absence  of  convincing  evidence  to 
the  contrary. 

The  Commission  recognizes  that 
timely  redress  of  a  complaint  is 
essential  in  today's  constantly  evolving 
energy  markets.  In  Order  No.  602,  the 
Commission  introduced  the  Fast  Track 
procedures  precisely  for  this  reason. 
Because  the  Commission  realizes  that 
time  is  of  the  essence  in  many 
complaint  proceedings,  it  committed  to 
issuing  merits  order  on  Fast  Track 
complaints  within  20  days  after  the 
answer  is  filed.'  The  Commission  also 
stated  that  if  the  development  of  a 
factual  record  was  necessary  to  the 
resolution  of  a  complaint,  hearing 
procedures  could  be  compressed  into  a 
few  days. 

The  Petitioners  request  for  rehearing 
^sentially  deals  with  the  timing  of 
Conmiission  action,  hence  their  use  of 
the  words  "prompt,"  "immediate"  and 
"early."  In  the  Conunission's  view,  the 
Petitioners"  concerns  can  be  adequately 
addressed  under  the  regulations 
adopted  because  any  complaint  in 
which  time  is  of  the  essence  can  be  filed 
under  the  Fast  Track  procedure  in 
§  385.206(h).  A  party  filing  such  a 
complaint  can  show  that  the  standard 
complaint  resolution  process  may  not 
provide  timely  relief  as  quickly  as 
circiunstances  may  demand  and  that 
expedited  resolution  under  the  Fast 
Track  is  thus  appropriate.  In  resolving 
the  merits  of  a  complaint,  whether 
under  the  Fast  Track  or  standard 
procedures,  the  Commission  must  apply 
the  standards  contained  in  the  statutes 
it  administers.  The  Commission  thus 
can  reach  a  final  resolution  under  its 
governing  statutes  through  standard 
procedures  or  using  expedited 
processing. 

The  modifications  contained  in  Order 
No.  602-A  were  not  meant  to  suggest 
that  complaints  could  only  be  resolved 
through  a  lengthy  administrative 


'The  Undersigned  Parties  consist  of  the  Pipeline 
Customer  Coalition,  American  Public  Power 
Association,  Transmission  Access  Policy  Study 
Group.  National  Rural  Electric  Cooperative 
Association,  Pennsylvania  Office  of  Consumer 
Advocate,  and  Transmission  Dependent  Utility 
Systems. 


'  See,  for  example.  North  American  Energy 
Conservation,  Inc.  v.  CNG  Transmission 
Corporation.  88  FERC  1 61255  (1999),  where  the 
answer  to  the  complaint  was  Tiled  on  September  3, 
1999.  and  the  order  on  the  merits  of  the  complaint 
was  issued  September  17, 1999. 


hearing.  As  §  385.206(h)(1)  states,  "Fast 
Track  procedures  may  include 
expedited  action  on  the  pleadings  by  the 
Commission,  expedited  hearing  before 
an  AL],  or  expedited  action  on  requests 
for  stay,  extension  of  time,  or  other 
relief  by  the  Commission  or  an  ALJ." 
The  revised  complaint  regulations  do 
not  prevent  a  potential  complainant 
from  requesting  "immediate"  action  on 
the  merits  of  its  claims,  but  rather,  are 
specifically  designed  to  address 
particular  situations  that  demand  the 
immediate  resolution  requested  by  the 
Petitioners.  The  Petitioners'  concerns 
thus  already  have  been  taken  into 
account  and  incorporated  into  the 
regulations  to  provide  for  the  prompt 
and  immediate  resolution  they  seek. 

List  of  Subjects  in  18  CFR  Part  385 

Administrative  practice  and 
procedure.  Electric  power.  Penalties, 
Pipelines,  Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  the 
Commission  denies  rehearing. 

By  the  Commission. 
David  P.  Boei^gBn, 
Secretary. 

(FR  Doc.  99-25797  Filed  10-4-fl9;  8:45  am) 
MUJNQ  CODE  CriT-OI-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  314  and  601 
RIN  0910-AA89 
{Docket  No.  MN-0237] 

Now  Drug  and  Bioiogicai  Drug 
Products;  Evidence  Needed  to 
Demonstrate  Efficacy  of  New  Drugs  for 
Use  Against  Lethai  or  Permanently 
Disabling  Toxic  Substances  When 
Efficacy  Studies  In  Humans  Ethically 
Cannot  Be  Conducted 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  its  new  drug  and  biological 
product  regulations  to  identify  the 
information  needed  to  provide 
substantial  evidence  of  the  efficacy  of 
new  drug  and  biological  products  used 
to  reduce  or  prevent  the  toxicity  of 
chemical,  biological,  radiological,  or 
nuclear  substances.  This  proposal 
would  apply  when  the  traditional 
efficacy  studies  in  hiunans  are  not 
feasible  and  cannot  be  ethically 
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conducted  under  FDA's  regulations  for 
adequate  and  well-controlled  studies  in 
humans.  The  agency  is  proposing  this 
action  because  it  recognizes  the  need  for 
adequate  medical  responses  to  protect 
or  treat  individuals  exposed  to  these 
lethal  or  permanently  disabling  toxic 
substances. 

DATES:  Submit  written  comments  by 
December  20, 1999. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville,  MD  20852.  Submit 
written  comments  on  the  information 
collection  requirements  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  New  Executive  Office  Bldg.,  725 
17th  St..  NW.,  rm.  10235,  Washington, 
DC  20503,  Attn:  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  M.  Lee,  Division  of  Compliance 
Policy,  Office  of  Enforcement,  Office  of 
Regulatory  Affairs  (HFC-230),  Food  and 
Drug  Administration,  Rockville,  MD 
20852,  301-827-0415. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

FDA  is  proposing  to  amend  its  new 
drug  and  biological  product  regulations 
to  identify  the  information  needed  to 
provide  substantial  evidence  of  the 
efficacy  of  new  drug  and  biological 
products  used  to  reduce  or  prevent  the 
toxicity  of  chemical,  biological, 
radiological,  or  nuclear  substances 
when  adequate  and  well-controlled 
efficacy  studies  in  humans  cannot  be 
ethically  conducted  because  they  would 
involve  administering  a  potentially 
lethal  or  permanently  disabling  toxic 
substance  or  organism  to  healthy  human 
volunteers  without  a  proven  treatment 
and  field  trials  (assessment  of  use  of  the 
product  after  accidental  or  hostile 
exposure  to  the  substance)  are  not 
feasible.  The  agency  is  proposing  that, 
in  these  situations,  certain  new  drug 
and  biological  products  that  are 
intended  to  reduce  or  prevent  serious  or 
Ufe-threatening  conditions  could  be 
approved  for  marketing  based  on 
evidence  of  effectiveness  derived  from 
appropriate  studies  in  animals,  without 
adequate  and  well-controlled  efficacy 
studies  in  humans  (21  CFR  314.126). 
Under  the  proposed  rule,  FDA  could 
rely  on  the  evidence  from  animal 
studies  where:  (1)  There  is  a  reasonably 
well  understood  pathophysiological 
mechanism  for  the  toxicity  of  the 
chemical,  biological,  radiological,  or 
nuclear  substance  and  its  amelioration 
or  prevention  by  the  product;  (2)  the 
effect  is  independently  substantiated  in 


multiple  animal  species,  including 
species  expected  to  react  with  a 
response  predictive  for  humans;  (3)  the 
animal  study  endpolnt  is  clearly  related 
to  the  desired  benefit  in  humans,  which 
is  generally  the  enhancement  of  survival 
or  prevention  of  major  morbidity;  and 
(4)  the  data  or  information  on  the 
kinetics  and  pharmacodynamics  of  the 
product  or  other  relevant  data  or 
information  in  animals  and  humans 
allows  selection  of  an  effective  dose  in 
hmnans,  and  it  is  therefore  reasonable  to 
expect  the  effect  of  the  product  in 
animals  to  be  a  reliable  indicator  of  its 
efficacy  in  humans.  It  is  also  expected 
that  the  data  or  information  on  the 
kinetics  and  pharmacodynamics  of  the 
drug  or  biological  product  will  be 
sufficiently  well  understood  in  both 
animals  and  humans  or  there  will  be 
some  other  relevant  data  or  information 
in  animals  and  humans  to  allow 
selection  of  an  effective  dose  in  humans. 

Safety  evaluation  is  not  discussed  in 
this  proposal  because  the  agency 
believes  that,  with  one  limitation,  the 
safety  of  these  products  can  be  studied 
in  human  volunteers  similar  to  the 
people  who  would  be  exposed  to  the 
product.  The  limitation  is  the  inability 
to  examine  possible  adverse  interactions 
between  the  toxic  substance  and  the 
new  product.  Safety  and  efficacy  of  a 
product  are  ordinarily  studied  together 
in  the  patient  population  at  risk  or  with 
the  condition  to  be  treated.  An 
interaction  of  the  pharmacologic  effects 
of  the  two  should  emerge  in  the  animal 
studies  of  efficacy  but  certain  kinds  of 
effects  are  not  easily  detected  in  animals 
(e.g.,  effects  on  memory  or  cognitive 
function).  Possible  interactions  between 
the  product  and  underlying  disease  or 
another  substance  to  which  the  user 
might  be  concomitantly  exposed  can  be 
evaluated  by  studying  safety  in  a 
population  similar  to  the  ultimate  user 
population  and  under  conditions 
approximating  those  In  which  the  drug 
will  be  used.  In  section  VII  of  this 
dociunent,  the  agency  seeks  comments 
on  the  safety  evaluation  of  these 
products. 

This  proposal  will  not  apply  if 
product  approval  can  be  based  on 
standards  described  elsewhere  in  FDA's 
regulations  (e.g.,  accelerated  approval 
based  on  human  surrogate  markers  or 
clinical  endpoints  other  than  survival  or 
irreversible  morbidity). 

n.  Background 

In  the  Federal  Register  of  July  31, 
1997  (62  FR  40996),  FDA  published  a 
document  entitled  "Request  for 
Comments"  (hereinafter  referred  to  as 
the  July  1997  request  for  comments) 
related  to  the  use  of  drugs  and  biological 


products  in  military  and  other 
emergency  settings  to  treat  or  prevent 
toxicity  of  chemical  or  biological 
substances.  The  July  1997  request  for 
comments  included  specific  questions 
in  the  three  following  subject  areas. 

First,  the  agency  asked  whether  its 
rule  permitting  waiver  of  informed 
consent  in  very  limited  circumstances 
involving  military  exigencies  should  be 
revoked  or  amended,  and  if  so,  how.  In 
the  Federal  Register  of  December  21. 
1990  (55  FR  52814).  FDA  issued  an 
interim  rule  ("Informed  Consent  for 
Human  Drugs  and  Biologies; 
Determination  that  Informed  Consent  is 
Not  Feasible")  allowing  the 
Commissioner  of  Food  and  Drugs  (the 
Commissioner)  to  make  the 
determination,  in  response  to  product 
specific  requests  from  the  Department  of 
IDefense  (DOD),  that  obtaining  informed 
consent  from  military  personnel  for  the 
use  of  an  Investigational  drug  or 
biological  product  is  not  feasible  in 
certain  battlefield  or  combat-related 
situations. 

Second,  because  information  on  a 
product's  efficacy  in  reducing  or 
preventing  toxicity  of  chemical  or 
biological  substances  is  important,  the 
agency  also  asked  when,  if  ever,  it  is 
ethical  to  expose  volunteers  to  toxic 
chemical  and  biological  substances  to 
test  the  efficacy  of  products  that  may  be 
used  to  provide  potential  protection 
against  those  substances. 

Third,  because  these  products  are 
critically  important,  even  if  they  cannot 
be  ethically  tested  in  himians  to 
demonstrate  efficacy,  the  agency  asked 
what  evidence  of  efficacy,  other  than 
that  from  human  trials,  would  be 
appropriate  to  demonstrate  the  safety 
and  efficacy  of  products  that  may 
provide  protection  against  toxic 
chemical  and  biological  substances  (62 
FR  40996). 

Elsewhere  in  this  Federal  Register. 
consistent  with  the  Defense 
Authorization  Act  of  1998.  FDA  has 
published  an  interim  final  rule  revoking 
the  1990  interim  final  rule  and 
establishing  new  criteria  and  standards 
for  the  President  of  the  United  States  to 
apply  in  making  a  determination  that 
Informed  consent  is  not  feasible  or  is 
contrary  to  the  best  interests  of  the 
individual  recipients.  That  dociunent 
addresses  the  first  issue.  This  notice 
addresses  the  second  and  third  issues. 
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A.  When  Is  It  Ethical  to  Expose 
Volunteers  to  Toxic  Chemical  and 
Biological  Substances  to  Test  the 
Efficacy  of  Products  That  May  Be  Used 
to  Provide  Potential  Protection  Against 
Those  Substances? 

In  response  to  the  July  1997  request 
for  conunents,  FDA  received  nine 
comments  on  this  question. 

Two  comments  stated  that  it  is  never 
ethical  to  expose  volunteers  to  toxic 
chemicals  or  biological  substances  to 
test  the  efficacy  of  products  that  may  be 
used  to  provide  potential  protection 
against  Uiose  substances. 

Another  comment,  which  appeared  to 
conclude  that  human  trials  could 
perhaps  be  carried  out  in  some  cases, 
stressed  that  a  "volunteer",  by 
definition,  must  be  fully  aware  of  any 
harm  that  he  or  she  may  inou-  as  a 
result  of  participation  in  such  a  study. 
All  information  regarding  exposures 
must  be  relayed  to  the  volunteer,  and 
the  volunteer  should  confirm  that  he  or 
she  accepts  those  risks.  If  data  from 
animal  testing  are  supplied,  the 
volunteer  must  also  be  fully  aware  that 
the  data  may  not  be  relevant  to  how  a 
human  may  respond.  This  comment 
concluded  that  "(ajnimal  testing,  an 
abhorrent  practice,  often  puts  human 
health  in  peril  via  misleading  data."  The 
comment  also  suggested  that  the 
developers  of  these  drugs,  if  they  are 
confident  that  they  are  both  safe  and 
effiective,  should  offer  themselves  for 
final  testing  of  safety  and  efficacy.  This 
comment  also  stated  that  it  seemed 
more  ethical  to  attempt  antidote 
experiments  on  "victims  of  such 
poisonings  in  regions  where  such 
abhorrent  'weapons'  are  used  to  create 
morbidities"  rather  than  deliberately 
exposing  any  healthy  individuals  to 
such  poisons  for  the  purpose  of  testing 
antidotes,  and  concluded  the  comment 
with  the  suggestion  that  in  vitro  or 
computer-model  testing  would  be 
preferable  to  human  antidote  testing 
unless  one  could  ensure  fully  informed 
consent  from  a  nonvulnerable 
population. 

A  fourth  comment  stated  that  it  is  not 
ethical  to  conduct  clinical  testing  with 
toxic  chemical  or  biological  substances 
unless  there  is  certainty  that  their  effects 
are  fully  reversible.  Because  it  is  not 
scientifically  possible  to  prove  that 
substances  are  completely  safe  and  their 
effects  fully  reversible,  such  studies  are 
not  possible. 

Two  comments  did  not  appear  to 
think  such  testing  was  impossible,  but 
they  pointed  to  significant  difficulties. 
The  comments  noted  that  testing  the 
efficacy  of  any  product  is  never  ethical 
unless  the  subjects  truly  volunteer  with 


full  informed  consent.  The  comments 
suggested  that  one  way  to  ensure 
voluntariness  and  informed  consent 
would  be  to  require  that  DOD  and  the 
Veterans  Administration  (VA)  recruit 
only  non-DOD  and  non-VA  volunteers 
who  are  not  otherwise  "beholden"  to 
these  agencies  for  their  employment  or 
pensions.  The  comments  note  that  given 
the  risks,  it  would  be  highly  unlikely 
that  anyone  would  volunteer,  and, 
therefore,  efficacy  testing  may  not  be 
possible. 

An  additional  comment,  also 
apparently  reflecting  the  view  that 
studies  might  be  possible,  stated  that 
volunteers  should  receive  experimental 
products  only  after  being  counseled  by 
medical,  legal,  and  religious  personnel, 
and  only  after  being  offered  a 
nongovernment  "second  opinion."  The 
comment  stated  that  all  issues  of  facts 
should  be  written,  witnessed,  and 
notarized,  and  each  volunteer's  family 
must  have  access  to  what,  when,  and 
where  the  individual  was  exposed  to  the 
experimental  product. 

E)OD  strongly  opposed  testing  of  such 
products  in  humans  and  also  stated  that 
testing  of  sublethal  doses  of  the  toxic 
substances  would  be  uninformative. 
DOD  stated: 

The  products  under  development  are  to  be 
used  to  protect  service  members  against 
lethal  exp)osure  to  chemical  and  biological 
warfare  agents.  It  is  never  ethical  to  expose 
volunteers  to  such  lethal  amounts  of  these 
agents  in  order  to  test  the  potential 
effectiveness  of  pretreatment,  treatment  or 
prophylactic  products. 

Dose  or  concentration  ranging  studies  are 
normally  required  for  new  or  new-indication 
studies  of  drugs  or  biologies.  Because 
response  to  treatment  of  sublethal  doses  of 
chemical  or  biological  agents  (weapwns) 
could  not  be  extrapolated  to  predict  response 
to  higher  doses,  a  lethal  dose  would  be 
necessary  to  test  the  effectiveness  of  the 
protective  drug  or  biologic.  If  lethal  doses 
were  given  to  volunteers,  a  100%  elective 
rescue  agent  would  need  to  be  available,  in 
case  the  protective  agent  foiled  and 
potentially  fotal  toxicity  had  to  be  reversed. 
Antidotes  to  probable  threat  agents  do  not 
currently  exist. 

A  public  interest  group  recommended 
that  FDA  address  the  complex  issues 
raised  by  these  questions  in  a  separate 
proceeding  and  a  separate  public  forum, 
noting  that  the  ethical  issues  raised  by 
these  questions  are  not  limited  to  the 
evaluation  of  products  for  use  in  the 
military  context,  but  also  arise  with 
respect  to  products  designed  to  protect 
individuals  who  may  be  exposed  to 
toxic  substances  in  the  workplace  or  in 
other  situations  (e.g.,  exposure  to 
pesticides  or  industrial  toxins). 

The  agency  has  reviewed  the 
comments  and  finds  them  in  accord 
with  its  longstanding  analysis. 


Therefore,  FDA  again  concludes  that  it 
would  be  unethical  to  expose  volunteers 
to  potentially  lethal  or  permanently 
disabling  doses  of  toxic  biological, 
chemical,  radiological,  or  nuclear 
substances  to  test  the  efficacy  of 
products  that  may  be  used  to  provide 
protection  against  those  substances. 
Based  on  this  conclusion  and  in 
recognition  of  the  need  to  take  all 
possible  steps  to  protect  individuals 
exposed  to  such  agents,  the  agency  has 
written  this  proposal.  Section  VII  of  this 
document  discusses  specific  issues  that 
deserve  farther  consideration.  The 
agency  believes  that  the  comments  it 
has  received  thus  far  are  sufficient  for  it 
to  proceed  with  this  proposal  and  that 
an  additional  public  forum  is  not 
necessary  before  this  proposal  is  issued 
for  comment. 

B.  What  Evidence  Would  Be  Needed  to 
Demonstrate  Safety  and  Efficacy  of 
Products  That  May  Be  Used  to  Provide 
Protection  Against  Toxic  Chemical  and 
Biological  Substances  That  Cannot  Be 
Ethically  Tested  in  Humans? 

FDA  received  nine  comments  in 
response  to  this  questfon  in  the  July 
1997  request  for  comments.  Most  of  the 
comments  did  not  address  the  specific 
kinds  of  information  that  would  be 
needed  for  approval. 

One  comment  expressed  support  for 
the  idea  of  approving  such  "emergency" 
drugs  based  on  animal  studies.  Another 
comment  stated  that: 
*  *  *  (elffectiveness  studies  in  animals  and 
human  phase  I  studies  (pharmacokinetic/ 
antibody  response)  should  have  resulted  in 
plausible  evidence  that  a  protective  product 
will  have  a  reasonable  risk/benefit  ratio  in  a 
combat  situation  or  during  an  attack  on 
civilians.  The  phase  one  studies  should 
include  the  generation  of  data  in  children 
and  take  into  account  anticipated 
combination(s)  with  other  products  and 
immunization  schedules. 

A  third  comment  recommended  that 
FDA  scientific  advisory  committees  be 
used  to  advise,  on  a  case-by-case  basis, 
on  data  (e.g..  nonclinical  or  surrogate 
markers  of  efficacy)  required  to 
demonstrate  efficacy.  Additionally, 
postmarketing  clinical  efficacy  data 
could  be  obtained  from,  for  example, 
incidents  involving  accidental 
exposures  by  at  risk  workers  or 
operating  forces,  and  this  data  could 
also  contribute  to  the  body  of 
"substantial  evidence"  needed  to 
demonstrate  efficacy.  This  comment 
emphasized  that,  as  with  other  FDA 
regulated  products,  data  related  to  the 
safety  and  efficacy  of  medical  products 
that  DOD  may  want  to  give  to  its 
personnel  should  be  considered  on  a 
case-by-case  basis,  taking  into  accoimt 
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the  intended  indication  and  levels  of 
medical  supervision  for  product  use. 

Two  comments  stressed  that  while  it 
may  not  be  ethical  to  test  efHcacy  of 
these  products  in  humans,  this  does  not 
preclude  testing  to  demonstrate  their 
safety.  (The  agency  notes  that  this 
proposal  does  not  address  trials 
required  to  demonstrate  safety;  the 
safety  of  these  products  will  be  studied 
imder  existing  rules  in  human 
volimteers.)  These  comments  stressed 
the  importance  of  establishing  a 
product's  safety  in  the  specific 
population  "at  issue"  and  at  the 
proposed  dosage  levels.  Further,  when 
synergistic  exposiu^s  or  stresses  are 
likely,  these  should  be  incorporated  into 
the  safety  testing  as  much  as  possible. 
For  pyridostigmine  bromide,  in 
particular,  these  comments  stressed  that 
its  safety  should  be  studied  imder  high 
heat  conditions  and  in  combination 
with  insecticides  and  pesticides, 
including  DEFT,  Permethrin,  Malathion 
and/or  Dursban. 

The  EMDD's  comment  on  this  question 
addressed  only  the  issue  of  relying  on 
a  human  surrogate  marker  (already 
possible  imder  current  regulations  at 
subpart  H  of  part  314  (21  CFR  part  314) 
and  subpart  E  of  part  601  (21  CFR  part 
601)  (the  Accelerated  Approval 
regulations))  and  did  not  consider  the 
case  where  there  is  no  human  siurogate 
marker  that  is  at  least  reasonably  likely 
to  predict  clinical  efRcacy  in  humans. 
DOD  added,  however,  that: 

In  addition,  other  information  should  be 
obtained  in  order  to  better  understand  and 
perhaps  predict  the  reactions  of  the  drug  or 
vaccine  when  given  to  a  large  group  of  DoD 
personnel.  These  might  include  metabolic 
and  disposition  pathways  in  both  the  animal 
model  and  in  humans  and  population  studies 
in  humans  to  understand  clinical  covariates 
to  predict  response  ranges  in  very  large 
groups. 

The  Public  Citizen  Litigation  Group 
without  further  elaboration  rejected  as 
illegal  the  idea  that  animal  data  or  other 
noidiuman  data  could  serve  as  a  basis 
for  approval  of  an  antidote  and  stated 
that  both  the  ethical  standards  for 
informed  consent  as  well  as  the 
standards  for  establishing  safety  and 
efficacy  should  apply  equally  to 
products  used  in  military  and  civilian 
populations. 

m.  Introduction  to  the  Rule 

FDA  has  determined  that  the 
requirement  for  hiunan  studies  to 
demonstrate  efficacy  has  the  effect  of 
preventing  the  development  and 
availability  of  approved  drug  and 
biological  products  to  reduce  or  prevent 
serious  or  life-threatening  toxicity 
resulting  from  exposure  to  lethal  or 
permanently  disabling  toxic  biological. 


chemical,  radiological,  or  nuclear 
substances.^  In  reaching  this 
conclusion,  FDA  considered  two 
possible  kinds  of  human  efficacy 
studies:  (1)  Clinical  studies  in  which  the 
toxic  substance  is  given  to  volunteers 
and  harm  is  prevented  because  the 
product  proves  to  be  fully  efficacious, 
and  (2)  field  studies  in  which  toxicity 
following  an  accidental  or  hostile 
exposure  is  reduced  or  prevented  by  the 
product.  In  many  cases  involving  these 
products,  however,  the  first  kind  of 
study  cannot  ethically  be  performed; 
and,  as  to  the  second,  there  may  be  no 
opportimity  to  conduct  them,  or  such 
field  studies  may  not  provide  adequate 
information. 

Although  such  products  may  be  used, 
and  potentially  used  widely,  under  the 
investigational  provisions  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act), 
which,  among  other  things,  require 
informed  consent,  this  is  a  suboptimal 
solution  for  many  reasons.  In  truly 
emergent  circiunstances,  where  the 
population  needing  treatment  caimot  be 
identified  in  advance  and  may  be  large, 
obtaining  informed  consent  may  be 
impossible.  Allowing  a  waiver  of  the 
informed  consent  requirement  as  "not 
feasible"  in  circiunstances  where  the 
product  is  to  be  given  to  competent 
individuals  has  proved  to  be  extremely 
controversial.  (See,  elsewhere  in  this 
issue  of  the  Federal  Register,  FDA's 
interim  final  regulations  for  waiver  of 
informed  consent  in  certain  situations 
related  to  military  combat.)  Thus,  the 
agency  is  presented  with  two  choices  for 
this  class  of  products:  (1)  Make  no 
adjustments  to  its  cvirrent  regulations, 
which  would  likely  severely  restrict  the 
ability  to  use  such  products;  or  (2) 
identify  an  alternative  basis  for 
establishing  efficacy  for  such  products, 
and  if  safety  and  efficacy  are 
established,  grant  marketing  approval 
for  the  product  with  appropriate 
restrictions  and  requirements,  including 

gatient-directed  labeling  describing  the 
asis  of  the  product  approval  to  help 
assure  the  safest  possible  use.  FDA 
believes  that  approval  should  not  be 
withheld  for  a  product  that  is  intended 
to,  and  is  being  widely  used  to,  reduce 
or  prevent  the  lethal  or  permanently 
disabling  toxic  effects  of  chemical, 
biological,  radiological,  or  nuclear 
substances,  that  has  been  fully  studied 
for  safety  in  humans,  and  that  has  been 
determined  to  be  effective  based  on  the 
best  human  and  animal  evidence  that 


can  be  obtained  ethically.  Accordingly, 
FDA  is  proposing  regulations  that 
would  describe  how  efficacy  for  these 
products  can  be  demonstrated. 

FDA  is  proposing  to  amend  part  314 
by  adding  subpart  I,  consisting  of 
§§  314.600  through  314.650,  and  to 
amend  part  601  by  adding  subpart  G, 
consisting  of  §§  601.60  tlm>ugh  601.65. 

IV.  Scope 

This  proposal  would  apply  to  new 
drug  and  biological  products  to  be  used 
in  the  reduction  or  prevention  of  serious 
or  life-threatening  consequences 
resulting  frxjm  exposure  to  lethal  or 
permanently  disabling  toxic  biological, 
chemical,  radiological,  or  nuclear 
substances,  where:  (1)  The  products 
would  be  expected  to  provide 
meaningful  therapeutic  benefits  to 
patients  over  existing  treatment;  (2)  the 
conduct  of  human  challenge/protection 
efficacy  trials  would  be  unethical 
because  it  would  be  necessary  to 
administer  a  potentially  lethal  or 
permanently  disabling  toxic  biological, 
chemical,  radiological,  or  nuclear 
substance  to  human  volunteers  without 
a  proven  effective  treatment;  and  (3) 
field  trials^  are  not  feasible.  This 
proposal  would  not  apply  to  products 
that  could  be  approved  under  standards 
described  elsewhere  in  the  regulations 
(part  314  or  part  601),  e.g.,  products  for 
which  traditional  human  efficacy 
studies  could  be  conducted  ethically  or 
for  which  there  is  an  acceptable  human 
surrogate  endpoint  or  for  which 
accelerated  approval  would  apply.  As  in 
past  efforts  to  expedite  access  to  new 
drugs  by  accelerating  approval  (subpart 
H  of  part  314  and  subpart  E  of  part  601) 
or  facilitating  access  to  investigational 
agents  and  speeding  development  and 
review  of  these  products  (21  CFR  312.34 
Treatment  use  of  an  investigational  new 
dnigi,  FDA  proposes  to  apply  these 
procediu«s  where  an  important  medical 
need  is  not  adequately  met  by  currently 
available  therapies.  If  such  a  need  does 
not  exist,  the  agency  believes  that  the 
usual  procedures  provide  for  the  most 
appropriate  and  thorough  approach  to 
ensuring  efficacy  of  drugs  prior  to 
marketing.  This  proposal  is  consistent 


<  The  agency  has  expanded  the  scope  of  this 
proposal  to  include  not  only  biological  and 
chemical  substances,  but  also  radiological  and 
nuclear  substances  in  order  to  include  all  types  of 
substances  that  could  be  lethal  or  permanently 
disabling. 


2  As  used  in  this  document,  "field  trials"  are 
well-controlled  studies  that  can  sometimes  be 
conducted  when  the  toxic  substance  is  naturally 
occurring  and  there  are  individuals  who  are  at  risk 
for  exposure  to  the  toxic  substance.  For  example, 
the  anthrax  vaccine  vtras  approved  based  on  a 
successful  well<ontrolled  field  trial  in  mill  workers 
at  high  risk  for  anthrax  exposure.  In  other  cases,  it 
is  possible  that  accidental  or  hostile  exposures  to 
toxic  substances  could  be  treated  and  the  effects 
observed.  However,  the  ability  to  conduct  such 
studies  cannot  usually  be  anticipated  and  their 
historically  controlled  nature  makes  them  diRicuU 
to  interpret. 
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with  the  recent  changes  in  the  act  on 
fost  track  products  made  in  the  Food 
and  Drug  Administration  Modernization 
Act  of  1997.  Consistent  with  these 
changes,  FDA  is  committed  to 
fiadlitating  the  development  and 
expediting  the  review  of  drugs  for 
serious  and  life-threatening  conditions 
that  address  unmet  needs  (section  506 
oftheact(2lU.S.C.  356)). 

Sponsors  are  encouraged  to  meet  with 
FDA  early  in  the  drug  development 
process  to  determine  the  native  of  the 
regulatory  review  that  FDA  will  apply. 

V.  Legal  Authority 

In  developing  this  rule,  FDA 
considered  the  question  of  whether  it 
has  the  authority  to  approve  a  product 
without  determinative  efficacy  studies 
in  humans  when  it  would  be  unethical 
to  conduct  such  studies.  FDA  also 
considered,  assuming  it  has  such 
authority,  what  data,  other  than 
determinative  efficacy  studies  in 
humans,  could  constitute  sufficient 
evidence  of  efficacy  to  support  product 
approval.  These  questions  have  arisen 
recently  because  of  concerns  raised 
regarding  the  nation's  abihty  to 
adequately  respond  to  threats  of 
chemical,  biological,  radiological,  and 
nuclear  agents  that  could  be  used  to 
cause  serious  harm  to  humans.  FDA  has 
not  previously  addressed  this  issue  in 
any  of  its  regulations.  As  described  in 
the  next  paragraphs,  FDA  has  the 
authority  to  issue  regulations  describing 
the  type  of  evidence  that  may  be  the 
basis  of  an  efficacy  determination  for 
drugs  and  biological  products  that  are 
therapies  for  toxic  agents  in  situations 
where  it  would  be  unethical  to  conduct 
a  clinical  investigation  in  humans  to 
demonstrate  efficacy. 

FDA  approves  new  drugs  imder  the 
authority  of  the  act  and  biologies  under 
section  351  of  the  Public  Health  Service 
Act.  The  act  authorizes  the  Secretary  of 
Health  and  Human  Services  (the 
Secretary)  to  issue  an  order  refusing  to 
approve  a  new  drug  application  if  the 
Secretary  finds  that  "tiiere  is  a  lack  of 
substantial  evidence  that  the  drug  will 
have  the  effect  it  purports  or  is 
represented  to  have  under  the 
conditions  of  use  prescribed, 
recommended,  or  suggested  in  the 
proposed  labeling  thereof  *  *  •"  (section 
505(d)  of  the  act  (21  U.S.C.  355(d).)  The 
term  substantial  evidence  is  defined  as: 
*  *  *  evidence  consisting  of  adequate  and 
well<ontrolled  investigations,  including 
clinical  investigations.by  experts  qualified 
by  scientific  training  and  experience  to 
evaluate  the  efiectiveness  of  the  drug 
involved,  on  the  basis  of  which  it  could  fiurly 
and  responsibly  be  concluded  by  such 
experts  that  the  drug  will  have  the  effect  it 
puri>orts  or  is  represented  to  have  under  the 


conditions  of  use  prescribed,  recommended, 
or  suggested  in  the  labeling  or  proposed 
labeling  thereof 
Id. 

In  interpreting  the  term  "substantial 
evidence,"  FDA  has  viewed  the  phrase 
"adequate  and  well-controlled 
investigations,  including  clinical 
investigations"  as  meaning  that  efficacy 
determinations  must  include  studies  of 
efficacy  in  humans.  The  agency's 
regulations  did  not  contemplate 
situations  in  which  efficacy  studies 
cannot  be  ethically  conducted  in 
hiunans,  and  FDA  believes  that  it  would 
be  inconsistent  with  the  statute's  public 
health  objectives  to  conclude  that  FDA 
cannot  use  some  other  basis  for 
considering  the  efficacy  of  such 
products.  The  legislative  history  does 
not  address  this  issue.  Concluding  that 
such  products  cannot  ever  be  approved 
because  human  efficacy  trials  cannot  be 
conducted  is  contrary  to  the  public 
interest  and  inconsistent  with  the  act's 
purpose  of  public  health  protection. 
Coiuls  have  recognized  that  remedial 
statutes  such  as  the  act  are  to  be 
liberally  construed  consistent  with  the 
act's  overriding  purpose  to  protect  the 
public  health.  [United  States  v.  An 
Article  of  Drug  *  **  Bacto-Unidisk.  394 
U.S.  784  (1968).) 

FDA  has  therefore  tentatively 
concluded  that,  where  definitive  hiunan 
efficacy  studies  cannot  be  ethically 
conducted  because  they  would 
necessarily  expose  healthy  subjects  to  a 
potentially  lethal  or  permanently 
disabling  substance,  the  statutory 
standard  should  be  interpreted  as 
permitting  efficacy  to  be  based  on 
adequate  and  well-controlled 
investigations  that  are  not  conducted  in 
humans.  This  conclusion  is  consistent 
with  the  recognition  by  Congress  of  the 
importance  of  ethical  behavior  in  the 
study  of  unapproved  products.  For 
example.  Congress  has  acknowledged 
the  need:  (1)  For  informed  consent  in 
clinical  research  (section  505(i)(2)  of  the 
act);  (2)  to  have  due  regard  for  patients 
in  issuing  regulations  for  investigational 
use  of  drugs  (section  505(k)  of  the  act); 
and  (3)  for  experts  to  act  "fairly  and 
responsibly"  in  evaluating  efficacy 
(section  505(d)  of  the  act).  Where 
human  efficacy  trials  cannot  be  done 
ethically,  experts  are  without  hiunan 
studies  upon  which  to  fairly  and 
responsibly  conclude  that  a  product  is 
effective.  In  the  situations  described 
previously,  the  agency  believes  that 
adequate  and  well-controlled  animal 
studies  may  provide  sufficient  data  to 
warrant  approval.  For  FDA  to  approve 
products  where  definitive  efficacy 
studies  cannot  be  conducted  in  humans 
there  must  be  sufficient  data  available  to 


meet  the  statutory  standard.  The  data 
must  be  such  that  experts  are  able  to 
fairly  and  responsibly  conclude  "that 
the  drug  will  have  the  effect  it  purports 
or  is  represented  to  have  *  *  *"  in 
humans.  Where  data  from  adequate  and 
well-controlled  animal  studies  meet  this 
standard,  FDA  may  approve  the 
product.  Unless  such  data  exist,  FDA 
will  not  approve  the  product. 

VI.  Elements  of  the  Proposal 

For  the  limited  types  of  products 
within  the  scope  of  this  proposal,  FDA 
would  grant  marketing  approval  for  a 
new  drug  or  biological  product  on  the 
basis  of  adequate  and  well-controlled 
animal  trials  when  it  is  scientifically 
reasonable  to  expect  that  the  effect  of 
the  drug  or  biological  product  in 
animals  is  reasonably  likely  to  predict 
clinical  benefit  in  humans.  Safety 
evaluation  is  not  discussed  in  this 
proposed  rule  because  the  safety  of 
these  products  can  be  studied  in  human 
volunteers.  In  order  to  provide  for  the 
safe  and  effective  use  of  these  products, 
similar  restrictions,  withdrawal 
procedures,  postmarketing  safety 
reporting  requirements,  and 
requirements  pertaining  to  promotional 
materials  contained  in  the  accelerated 
approval  regulations  in  subpart  H  of 
part  314  and  in  subpart  E  of  part  601  are 
included  in  this  proposal,  with 
appropriate  modifications.  (The 
rationale  and  authorities  for  including 
these  requirements  remain  unchanged 
and  are  described  in  the  Federal 
Register  of  April  15, 1992  (57  FR 
13234).  proposed  accelerated  approval 
regulations.)  Thus,  the  agency  intends  to 
require,  under  §§  314.610(a)  and 
601.61(a),  postmarketing  studies  if  a 
product  approved  under  this  subpart  is 
used  in  a  situation  that  makes  such 
studies  feasible  and  ethical.  The  agency 
may  also  require,  for  example,  under 
§§  314.610(b)  and  601.61(b)  that:  (1)  The 
product  be  stored  at  the  control  and 
direction  of  competent  military  and 
civilian  emergency  governmental 
personnel;  (2)  the  product  be  used  at  Ae 
direction  of,  and  as  ordered  by, 
competent  military  and  civilian 
emergency  governmental  personnel;  and 
(3)  applicants  be  obligated  to  followup 
on  its  use  and  report  to  FDA  in  Phase 
4  reports  and  descriptions  of  adverse 
reactions.  In  addition,  in  order  to  assure 
public  knowledge  of  products  approved 
under  this  rule,  the  agency  is  proposing 
to  add  a  new  requirement  pertaining  to 
providing  specific  information  on  the 
product  to  its  recipients  (§§  314.610(c) 
and  601.61(c)).  The  agency  also  intends 
in  most  cases  to  consult  on  applications 
to  market  such  products  with  an 
advisory  committee,  supplemented  with 


Vn.  Discus 
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appropriate  expert  consultants,  in 
meetings  open  to  the  public  in  order  to 
receive  expert  advice  on  whether  a 
particular  set  of  animal  data  support 
efficacy  of  a  product  under  this  rule. 

Under  the  rule,  FDA  wall  rely  on  the 
efficacy  evidence  from  adequate  and 
well-controlled  studies  in  animals  only 
where:  (1)  There  is  a  reasonably  well- 
understood  pathophysiological 
mechanism  of  the  toxicity  of  the 
substance  and  its  prevention  by  the 
product;  (2)  there  is  independent 
substantiation  of  the  effect  in  multiple 
animal  species,  including  species 
expected  to  react  with  a  response 
predictive  for  hiunans;  (3)  the  animal 
study  endpoint  is  plainly  related  to  the 
desired  benefit  in  humans,  which  is 
generally  the  enhancement  of  survival 
or  prevention  of  major  morbidity;  and 
(4)  the  data  or  information  on  the 
kinetics  and  pharmacodynamics  of  the 
product  or  other  relevant  data  or 
information  in  animals  and  humans 
allows  selection  of  an  effective  dose  in 
hiunans,  and  FDA  therefore  concludes 
that  the  effect  of  the  product  in  animals 
is  reasonably  likely  to  predict  clinical 
benefit  in  humans.  Where  it  is  possible 
to  conduct  human  efficacy  studies  of 
products,  these  will  continue  to  be 
required.  Safety  evaluation  of  these 
products  in  humans  will  be  required. 

To  the  extent  possible,  human 
experience  that  is  potentially  relevant 
should  be  obtained,  such  as  effects  on 
potential  hiunan  surrogate  markers  or 
studies  of  low,  sublethal  doses  of  the 
toxic  substance,  where  such  doses  may 
be  defined  and  where  the  studies  are 
sufficiently  cautious  in  design  and 
monitoring.  If  the  surrogate  endpoint 
effect  is  reasonably  likely  to  predict 
clinical  benefit,  and  it  is  possible  to 
design  postmarketing  studies  to  confirm 
effectiveness  (which  could  depend  on 
the  occurrence  of  an  unpredictable  toxic 
exposure),  such  that  the  drug  could  be 
approved  under  subpart  H  of  part  314 
and  subpart  E  of  part  601,  the 
accelerated  approval  regulations,  it 
would  not  be  considered  under  this 
proposal. 

Vn.  Discussion 

In  situations  where  definitive  hiunan 
efficacy  studies  cannot  be  ethically 
conducted,  a  possible  means  of 
demonstrating  efficacy  could  be  through 
animal  studies.  FDA  seeks  comments  on 
the  following  issues: 

1.  As  indicated  previously,  the  agency 
has  never  before  permitted  a  sponsor  to 
rely  on  animal  studies  to  support  a 
finding  of  "substantial  evidence"  and 
approval  of  a  drug  under  section  505  of 
the  act.  Although  the  agency  has 
attempted  to  propose  a  very  narrow 


exception  to  the  need  for  human  studies 
in  a  situation  where  human  studies 
seem  truly  impossible,  the  exception 
might  be  viewed  by  some  as  establishing 
the  principle  that  animal  studies  may  be 
relied  on  "for  good  reason"  under  the 
act;  other  "good  reasons"  might  be 
advanced.  What  are  the  risks  of  the 
approach  taken  in  this  rule,  if  any,  to 
the  efficacy  standard?  To  what  extent,  if 
any,  would  it  diminish  the  efficacy 
standard?  What  impact  would  it  have,  if 
any,  on  how  the  agency  might  apply  the 
efficacy  standard  to  other  drugs  in  the 
future? 

2.  If  the  agency  proceeds  to  finalize 
this  rule,  are  there  additional  limitations 
that  should  be  placed  on  any  approval 
based  on  animal  data?  For  example, 
should  the  agency  place  additional 
advertising  restrictions  on  these 
products,  and  describe  the  restrictions 
and  the  legal  basis  for  such  restrictions? 

3.  What  would  make  animal  data 
sufficiently  predictive  of  efficacy  in 
humans  to  warrant  product  approval 
based  on  such  data?  The  agency  has 
identified  several  elements  that  are 
important.  These  elements  include 
consistency  of  results  across  species, 
and  an  effect  on  the  same  morbidity/ 
mortality  endpoint  in  animals  that  is  of 
interest  in  humans  together  with  a  good 
understanding  of  the  mechanisms  of  the 
effect  of  the  toxin  and  the  product. 
Information  about  the  relative 
sensitivity  of  the  species  to  the  toxin  or 
agent  (compared  to  himians),  and 
consistent  dose-response  and 
pharmacokinetic/pharmacodynamic 
relationships  in  various  animal  species 
might  also  make  animal  data  more 
persuasive.  Are  there  other  elements 
that  should  be  considered? 

4.  How  can  the  correct  human  dose  be 
selected?  Presumably,  if  multiple 
animal  species  show  a  consistent 
relation  of  protective  effect  to  exposure 
(minimum  blood  levels,  average 
concentration,  etc.),  a  response  of  a 
pharmacodynamic  marker,  or  measure 
of  dose  (e.g.,  milligram  (mg)/meter2 
dose,  mg/kilogram  dose,  or  cumulative 
dose),  a  similar  human  dose,  or  a  human 
dose  giving  the  same  blood 
concentration  or  pharmacologic  effect 
could  be  chosen.  If  species  differ  in 
their  susceptibility  to  the  toxic  agent, 
what  approaches  could  help  identify  the 
proper  human  dose  of  the  drug?  For 
example,  would  the  largest  dose 
(concentration)  needed  in  any  species 
be  the  best  choice? 

5.  What  constitutes  "independent 
substantiation  in  multiple  animal 
species"  (i.e.,  consistency  of  results 
across  species)?  How  many  species 
represent  a  reasonable  number  and 
should  at  least  one  primate  species  be 


included?  In  what  situation(s)  might  a 
primate  species  be  unnecessary?  If 
efficacy  results  across  species  are  not 
consistent,  would  a  single  unprotected 
species  (without  clear  explanation) 
undermine  the  entire  premise  on  which 
approval  would  be  based?  If  the 
inconsistency  would  not  undermine  the 
premise,  what  are  examples  of 
situations  where  one  could  conclude  a 
treatment  will  be  effective  in  humans 
even  though  there  is  an  unprotected 
species  and  no  clear  explanation  of  why 
it  is  unprotected? 

6.  As  discussed  previously,  safety 
evaluation  is  not  discussed  in  this 
document  because  safety  will  be  studied 
in  human  volunteers.  If  efficacy  of  a 
product  were  demonstrated  through 
animal  studies  rather  than  studies  in 
humans,  are  there  special 
considerations  that  should  apply  to  the 
safety  data  base?  If  so,  what  do  these 
special  considerafions  consist  of  and 
why  should  they  be  applied  to  the  data 
base?  To  what  extent  should 
interactions  with  potential  concomitant 
treatments  and  concomitant 
environmental  exposures  be  studied? 

7.  In  the  July  1997  request  for 
comments,  FDA  requested  comments 
on:  When  is  it  ethical  to  expose 
volunteers  to  toxic  chemical  and 
biological  substances  to  test  the 
effectiveness  of  products  that  may  be 
used  to  provide  potential  protection 
against  Uiose  substances?  As  described 
earlier  in  this  document,  the  agency 
received  nine  comments,  most  of  which 
expressed  considerable  doubt  regarding 
whether  it  would  be  ethical  to  expose 
volunteers  to  toxic  substances  to  test  the 
efficacy  of  these  products.  Although  the 
agency  has  concluded  in  proposing'this 
rule  that  it  will  generally  not  be  possible 
ethically,  in  the  cases  described,  to 
conduct  human  studies,  it  is  also  true 
that  it  is  critically  important  for  a 
product  intended  to  reduce  or  prevent 
lethal  consequences  to  be  effective 
when  used.  The  agency  therefore  is 
requesting  further  comment  on  this 
issue.  It  would  be  helpful  to  receive 
information,  with  examples  if  available, 
on  the  value  of  studying  sublethal  doses 
of  toxins  in  humans  and  evaluating  the 
ability  of  these  products  to  protect 
against  the  sublethal  effects.  This  would 
not  be  equivalent  to  testing  the  product 
against  a  full  dose  of  the  toxin,  but  it 
could  support  the  fundamental 
similarity  of  responses  in  animals  and 
humans  to  the  toxin  and  the  product. 

Vin.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
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the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

DC.  Executhre  Order  12612:  Federalism 

Executive  Order  12612  requires 
Federal  agencies  to  carefully  examine 
regulatory  actions  to  determine  if  they 
would  have  a  significant  effect  on 
fisderalism.  Using  the  criteria  and 
principles  set  forth  in  the  order,  FDA 
has  considered  the  proposed  rule's 
impact  on  the  States,  on  their 
relationship  with  the  Federal 
Government,  and  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  FDA 
concludes  that  this  proposal  is 
consistent  with  the  principles  set  forth 
in  Executive  Order  12612. 

Executive  Order  12612  states  that 
agencies  formulating  and  implementing 
policies  are  to  be  guided  by  certain 
federalism  principles.  Section  2  of 
Executive  Order  12612  enumerates 
fundamental  federalism  principles. 
Section  3  states  that,  in  addition  to  these 
fundamental  principles,  executive 
departments  and  agencies  shall  adhere, 
to  the  extent  permitted  by  law,  to 
certain  listed  criteria  when  formulating 
and  implementing  policies  that  have 
federalism  implications.  Section  4  lists 
special  requirements  for  preemption. 

Section  4  of  Executive  Order  12612 
states  that  an  executive  department  or 
agency  foreseeing  the  possibility  of  a 
conflict  between  State  law  and  federally 
protected  interests  within  its  area  of 
regulatory  responsibility,  is  to  consult 
with  States  in  an  effort  to  avoid  such 
conflict.  Section  4  also  states  that  an 
executive  department  or  agency 
proposing  to  act  through  rulemaking  to 
preempt  State  law  is  to  provide  all 
affected  States  notice  and  an 
opportunity  for  appropriate 
participation  in  the  proceedings.  As 
required  by  the  Executive  Order.  States 
have,  through  this  notice  of  proposed 
rulemaking,  an  opportunity  to  raise  the 
possibility  of  conflicts  and  to  participate 
in  the  proceedings  (section  4(d)  and  (e)). 
Consistent  with  Executive  Order  12612, 
FDA  requests  information  and 
comments  from  interested  parties, 
including  but  not  limited  to  State  and 
local  authorities,  on  these  issues  of 
federalism. 

X.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  Executive  Order 
12666  directs  agencies  to  assess  all  costs 


and  benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safiaty, 
and  other  advantages;  distributive 
impacts;  and  equity).  If  a  rule  has  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
Regulatory  Flexibility  Act  requires 
agencies  to  analyze  regulatory  options 
that  would  minimize  any  significant 
impact  of  a  rule  on  small  entities.  TiUe 
n  of  the  Unfunded  Mandates  Reform 
Act  (Public  Law  104-4)  (in  section  202) 
requires  that  agencies  prepare  an 
assessment  of  anticipated  costs  and 
benefits  before  proposing  any  rule  that 
may  result  in  an  expenditiue  in  any  1 
year  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation). 

The  agency  believes  that  this 
proposed  rule  is  consistent  with  the 
regulatory  philosophy  and  principles 
identified  in  the  Executive  Order  and  in 
these  two  statutes.  The  agency  has 
determined  that  this  rule  is  a 
"significant  regulatory  action"  as 
defined  in  section  3(f)(4)  of  the 
Executive  Order  because  it  raise's  novel 
policy  issues.  However,  the  rule  is  not 
an  "economically  significant"  rule  as 
defined  in  section  3(f)(1)  of  the 
Executive  Order,  as  it  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  nor  will  it  impose 
material  adverse  effects.  With  respect  to 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  this  rule  will  permit  products  to 
be  approved  that  could  not  be  approved 
under  existing  regulations  and  very  few 
products  will  need  to  meet  the 
requirements  of  this  rule.  Therefore,  the 
Commissioner  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small 
entities.  Accordingly,  under  the 
Regulatory  Flexibility  Act,  no  further 
analysis  is  required.  Similarly,  because 
the  rule  does  not  impose  any  mandates 
on  State,  local,  or  tribal  government,  or 
the  private  sector  that  will  result  in  a  1- 
year  expenditure  of  $100  million  or 
more,  n3A  is  not  required  to  perform  a 
cost-benefit  analysis  imder  the 
Unfunded  Mandates  Reform  Act. 

XI.  Paperwork  Reduction  Act  of  1995 

This  proposed  rule  contains 
information  collection  provisions  that 
are  subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520).  A  description  of 


these  provisions  is  given  in  the 
following  paragraphs  with  an  estimate 
of  the  annual  reporting  and 
recordkeeping  burden.  Included  in  the 
estimate  is  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  each  collection  of 
information. 

With  respect  to  the  following 
collection  of  information.  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
biirden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assimiptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Title:  New  Drug  and  Biological 
Products;  Animal  Efficacy  Studies. 

Description:  FDA  is  proposing  to 
amend  its  new  drug  and  biological 
product  regulations  to  identify  the 
evidence  needed  to  demonstrate  the 
efficacy  of  drug  and  biological  products 
used  to  treat  or  prevent  the  toxicity  of 
chemical,  biological,  radiological,  or 
nuclear  substances  when  definitive 
efficacy  studies  in  hiunans  cannot  be 
ethically  conducted  because  they  would 
involve  administering  a  lethal  or 
permanently  disabling  toxic  substance 
to  healthy  hiunan  volunteers  without  a 
proven  treatment  and  when  field  trials 
are  not  feasible.  In  these  circumstances, 
when  it  may  be  impossible  to 
demonstrate  efficacy  through  the 
adequate  and  well-controlled  studies  in 
humans,  FDA  is  proposing  that  certain 
new  drug  and  biological  products  to 
treat  or  prevent  serious  or  life- 
threatening  conditions  could  be 
approved  for  marketing  based  on  studies 
in  animals,  without  the  traditional 
efficacy  studies  in  humans.  FDA  is 
proposing  this  action  because  it 
recognizes  the  importance  of  improving 
medical  response  capabilities  to  the  use 
of  lethal  or  permanently  disabling 
chemical,  biological,  radiological,  and 
nuclear  substances  in  order  to  protect 
individuals  exposed  to  these  substances. 

Respondent  Description:  Businesses 
and  other  for-profit  organizations,  and 
nonprofit  institutions. 
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Table  i.— Estimated  Annual  Reporting  Burden' 


21  CFR  Section 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

314.610(b)(3)  and  314.630 
601.61(b)(3)  and  601.63 

314.610(c)  and  314.640 
601.61(c)  and  601.64 

Total 

1 
1 

1 
1 

1 
1 

5 
240 

5_ 

240 
245 

^  There  are  no  capital  costs  or  operating  and  maintenance  costs  with  this  collection  of  information. 

Table  2.— Estimated  Annual  Disclosure/Recordkeeping  Burden' 


21  CFR  Section 

No.  of 
Recordkeepers 

Annual 
Frequency  per 
Recordkeeping 

Total  Annual 
Records 

Hours  per 
Recordkeeper 

Total  Hours 

314.610(b)(3)  and  314.630 
601.61(b)(3)  and  601.63 

314.610(c) 

601.61(c) 

Total 

1 
1 

1 
1 

1 
1 

1 

1 

1 

1 
2 

There  are  no  capital  costs  or  operating  and  maintenance  costs  with  this  collection  of  information. 


FDA  estimates  that  only  one 
application  of  this  nature  may  be 
submitted  every  3  years;  however,  for 
calculation  purposes,  FDA  is  estimating 
the  submission  of  one  application 
annually.  FDA  estimates  240  hours  for 
a  manufacturer  of  a  new  drug  or 
biological  product  to  develop  patient 
labeling,  and  to  submit  the  appropriate 
information  and  promotional  labeling  to 
FDA.  At  this  time,  FDA  Cannot  estimate 
the  number  of  postmarketing  reports  for 
adverse  drug  or  biological  experiences 
associated  with  a  newly  approved  drug 
or  biological  product.  Therefore,  FDA  is 
using  one  report  for  piu-poses  of  this 
information  collection.  These  reports 
are  required  imder  21  CFR  parts  310, 
314,  and  600.  Any  burdens  associated 
with  these  requirements  will  be 
reported  imder  the  adverse  experience 
reporting  (AER)  information  collection 
requirements.  The  estimated  hours  for 
postmarketing  reports  range  from  1  to  5 
hours  based  on  previous  estimates  for 
adverse  experience  reporting;  however 
FDA  is  estimating  5  hours  for  the 
pxirpose  of  this  information  collection. 

Tne  majority  of  the  bivden  for 
developing  the  patient  labeling  is 
included  under  the  reporting 
requirements,  therefore,  minimal 
burden  is  calculated  for  providing  the 
guide  to  patients.  As  discussed 
previously,  no  burden  can  be  calculated 
at  this  time  for  the  nimiber  of  AER 
reports  that  may  be  submitted  after 
approval  of  a  new  drug  or  biologic, 
therefore,  the  nimiber  of  records  that 
may  be  maintained  also  caimot  be 
determined.  Any  burdens  associated 
with  these  requirements  will  be 


reported  under  the  AER  information 
collection  requirements.  The  estimated 
recordkeeping  burden  of  1  hour  is  based 
on  previous  estimates  for  the 
recordkeeping  requirements  associated 
with  the  AER  system. 

Xn.  Request  for  Comments 

Interested  persons  may,  on  or  before 
December  20, 1999,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  munber  fqynd  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

ListofSub)ect8 

21  CFR  Part  314 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Drugs,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  6ai 

Administrative  practice  and 
procedure.  Biologies,  Confidential 
business  information. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  parts  314  and  601  be  amended 
as  follows: 


PART  314— APPUCATIONS  FOR  FDA 
APPROVAL  TO  MARKET  A  NEW  DRUG 
OR  AN  ANTIBIOTIC  DRUG 

1.  The  authority  citation  for  21  CFR 
part  314  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351.  352. 
353,355,  371,374,  379e. 

2.  Subpart  I,  consisting  of  §§  314.600 
through  314.650,  is  added  to  read  as 
follows: 

Sul>part  I — ^Approval  of  New  Drugs  for 
Use  Against  Lethal  or  Permanently 
Disabling  Toxic  Substances  When 
Efficacy  Studies  in  Humans  Ethically 
Cannot  Be  Conducted 

Sgc 

314.600  Scope. 

314.610  Approval  hosed  on  evidence  of 

efficacy  from  studies  in  animals. 

314.620  Withdrawal  procedures. 

314.630  Postmarketing  safety  reporting. 

314.640  Promotional  materials. 

314.650  Termination  of  requirements. 

Subpart  I— Approval  of  New  Drugs  for 
Use  Against  Lethal  or  Permanently 
Disabling  Toxic  Substances  When 
Efficacy  Studies  in  Humans  Ethically 
Cannot  Be  Conducted 

1314.600    Scope. 

This  subpart  applies  to  certain  new 
drug  products  that  have  been  studied  for 
their  safety  and  efficacy  in  ameliorating 
or  preventing  serious  or  life-threatening 
conditions  caused  by  exposure  to  lethal 
or  permanently  disabling  toxic 
biological,  chemical,  radiological,  or 
nuclear  substances,  where  the  products 
would  be  expected  to  provide 
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meaningful  therapeutic  benefits  to 
patients  over  existing  treatments  (e.g., 
ability  to  treat  a  condition  that  has  no 
current  therapy,  ability  to  treat  patients 
unresponsive  to,  or  intolerant  of, 
available  therapy,  or  ability  to  improve 
patient  response  compared  to  available 
therapy).  This  subpart  applies  only  to 
those  new  drug  products  for  which: 
Definitive  himian  efficacy  studies 
cannot  be  conducted  because  it  would 
be  unethical  to  deliberately  expose 
healthy  human  volunteers  to  a  lethal  or 
permanently  disabling  toxic  biological, 
chemical,  radiological,  or  nuclear 
substance  without  a  proven  treatment; 
and  field  trials  to  study  the  product's 
efficacy  after  an  accidental  or  hostile 
exposure  are  not  feasible.  This  subpart 
does  not  apply  to  products  that  can  be 
approved  based  on  standards  described 
elsewhere  in  FDA's  regulations  (e.g., 
accelerated  approval  based  on  surrogate 
markers  or  clinical  endpoints  other  than 
survival  or  irreversible  morbidity),  nor 
does  it  address  the  safety  evaluation  for 
these  products. 

1314.610   Approval  bsMd  on  evidence  of 
efficacy  from  atudlaa  In  animals. 

FDA  may  grant  marketing  approval 
for  a  new  drug  product  for  which  safety 
has  been  established  and  for  which  the 
requirements  of  §  314.600  are  met  based 
on  adequate  and  well-controlled  animal 
trials  when  the  results  of  those  animal 
studies  establish  that  the  drug  product 
is  reasonably  likely  to  predict  clinical 
benefit  in  humans.  FDA  will  rely  on  the 
evidence  from  studies  in  animals  only 
where:  There  is  a  reasonably  well- 
understood  pathophysiological 
mechanism  of  the  toxicity  of  the 
substance  and  its  prevention  or 
substantial  reduction  by  the  product; 
the  effiect  is  independently  substantiated 
in  multiple  animal  species,  including 
species  expected  to  react  with  a 
response  predictive  for  humans;  the 
animal  study  endpoint  is  clearly  related 
to  the  desireid  benefit  in  humans, 
generally  the  enhancement  of  survival 
or  prevention  of  major  morbidity;  and 
the  data  or  information  on  the  kinetics 
and  pharmacodynamics  of  the  product 
or  other  relevant  data  or  information,  in 
animals  and  humans,  allows  selection  of 
an  effective  dose  in  humans.  Approval 
under  this  subpart  will  be  subject  to 
three  requirements: 

(a)  Postmarketing  studies.  The 
applicant  shall  conduct  postmarketing 
studies  to  verify  and  describe  the  drug's 
clinical  benefit  when  such  studies  are 
feasible  and  ethical.  Such  postmarketing 
studies  may  not  be  feasible  until  an 
exigency  arises  that  necessitates  use  of 
the  product.  When  such  studies  are 


feasible,  the  applicant  shall  conduct 
such  studies  with  due  diligence. 

(b)  Approval  with  restrictions  to 
assure  safe  use.  If  FDA  concludes  that 
a  drug  product  shown  to  be  effective 
under  this  subpart  can  be  safely  used 
only  if  distribution  or  use  is  restricted, 
FDA  will  require  such  postmarketing 
restrictions  as  are  needed  to  assure  safe 
use  of  the  drug  product,  commensurate 
with  the  specific  safety  concerns 
presented  by  the  drug  product,  such  as: 

(1)  Distribution  restricted  to  certain 
faciUties  or  health  care  practitioners 
with  special  training  or  experience; 

(2)  Distribution  conditioned  on  the 
performance  of  specified  medical 
procedures,  including  medical 
followup;  and 

(3)  Distribution  conditioned  on 
specified  recordkeeping  requirements. 

(c)  Information  to  be  provided  to 
patients  and  potential  patients;  unit  of 
use  packaging.  For  drug  products 
approved  under  this  subpart,  applicants 
shall  prepare,  as  part  of  their  proposed 
labeling,  labeling  to  be  provided  to 
patients  or  potential  patients.  The 
patient  labeling  will  explain  that  the 
drug's  approval  was  based  on  efficacy 
studies  conducted  in  animals  alone, 
give  the  drug's  indication(s).  directions 
for  use  (dosage  and  administration), 
contraindications,  a  description  of  any 
reasonably  foreseeable  risks,  adverse 
reactions,  anticipated  benefits,  drug 
interactions,  and  any  other  relevant 
information  required  by  FDA  at  the  time 
of  approval.  For  self-administered  drug 
products,  there  shall  be  unit-of-use 
packaging  and  attached  patient  labeling 
containing  this  information.  For  drug 
products  administered  by  health 
professionals,  the  patient  labeling  shall 
be  available  with  die  product  to  be 
provided  to  patients  prior  to 
administration  of  the  drug  product,  if 
possible. 

f  314.620   Withdrawal  procedures. 

(a)  For  new  drugs  approved  imder  this 
subpart,  FDA  may  withdraw  approval, 
following  a  hearing  as  provided  in  part 
15  of  this  chapter,  as  modified  by  this 
section,  if: 

(1)  A  postmarketing  clinical  study 
fails  to  verify  clinical  benefit; 

(2)  The  applicant  fails  to  perform  the 
postmarketing  study  with  due  diligence; 

(3)  Use  after  marketing  demonstrates 
that  postmarketing  restrictions  are 
inadequate  to  assure  safe  use  of  the  drug 
product; 

(4)  The  applicant  fails  to  adhere  to  the 
postmarketing  restrictions  applied  at  the 
time  of  approval  under  this  subpart; 

(5)  The  promotional  materials  are 
false  or  misleading;  or 


(6)  Other  evidence  demonstrates  that 
the  drug  product  is  not  shown  to  be  safe 
or  effective  under  its  conditions  of  use. 

(b)  Notice  of  opportunity  for  a 
hearing.  The  Director  of  the  Center  for 
Drug  Evaluation  and  Research  (CDER) 
will  give  the  applicant  notice  of  an 
opportimity  for  a  hearing  on  ODER'S 
proposal  to  withdraw  the  approval  of  an 
application  approved  imder  this 
subpart.  The  notice,  which  will 
ordinarily  be  a  letter,  will  state  generally 
the  reasons  for  the  action  and  the 
proposed  grounds  for  the  order. 

(c)  Submission  of  data  and 
information.  (1)  If  the  applicant  fails  to 
file  a  vmtten  request  for  a  hearing 
within  15  days  of  receipt  of  the  notice, 
the  applicant  waives  the  opportunity  for 
a  hearing. 

(2)  If  the  applicant  files  a  timely 
request  for  a  hearing,  the  agency  will 
publish  a  notice  of  hearing  in  the 
Federal  Register  in  accordance  with 
§§  12.32(e)  and  15.20  of  this  chapter. 

(3)  An  applicant  who  requests  a 
hearing  under  this  section  must,  within 
30  days  of  receipt  of  the  notice  of 
op{>ortunity  for  a  hearing,  submit  the 
data  and  information  upon  which  the 
applicant  intends  to  rely  at  the  hearing. 

(d)  Separation  of  function.  Separation 
of  functions  (as  specified  in  §  10.55  of 
this  chapter)  will  not  apply  at  any  point 
in  withdrawal  proceedings  imder  this 
section. 

(e)  Procedures  for  hearings.  Hearings 
held  under  this  section  will  be 
conducted  in  accordance  with  the 
provisions  of  part  15  of  this  chapter, 
with  the  following  modifications: 

(1)  An  advisory  committee  duly 
constituted  imder  part  14  of  this  chapter 
will  be  present  at  the  hearing.  The 
committee  will  be  asked  to  review  the 
issues  involved  and  to  provide  advice 
and  recommendations  to  the 
Commissioner  of  Food  and  Drugs. 

(2)  The  presiding  officer,  the  advisory 
committee  members,  up  to  three 
representatives  of  the  applicant,  and  up 
to  three  representatives  of  CDER  may 
question  any  person  during  or  at  the 
conclusion  of  the  person's  presentation. 
No  other  person  attending  the  hearing 
may  question  a  person  making  a 
presentation.  The  presiding  officer  may. 
as  a  matter  of  discretion,  permit 
questions  to  be  submitted  to  the 
presiding  officer  for  response  by  a 
person  making  a  presentation. 

(f)  Judicial  review.  The  Commissioner 
of  Food  and  Drugs'  decision  constitutes 
final  agency  action  fit)m  which  the 
applicant  may  petition  for  judicial 
review.  Before  requesting  an  order  from 
a  court  for  a  stay  of  action  pending 
review,  an  applicant  must  first  submit  a 
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petition  for  a  stay  of  action  under 
§  10.35  of  this  chapter. 

§  31 4.630    Postmarketing  safety  reporting. 

Drug  products  approved  under  this 
subpart  are  subject  to  the  postmarketing 
recordkeeping  and  safety  reporting 
applicable  to  all  approved  drug 
products,  as  provided  in  §§  314.80  and 
314.81. 

§314.640    Promotional  materials. 

For  drug  products  being  considered 
for  approval  under  this  subpart,  unless 
otherwise  informed  by  the  agency, 
applicants  shall  submit  to  the  agency  for 
consideration  during  the  preapproval 
review  period  copies  of  all  promotional 
materials,  including  promotional 
labeling  as  well  as  advertisements, 
intended  for  dissemination  or 
publication  within  120  days  foUovtring 
marketing  approval.  After  120  days 
following  marketing  approval,  unless 
otherwise  informed  by  the  agency,  the 
applicant  shall  submit  promotional 
materials  at  least  30  days  prior  to  the 
intended  time  of  initial  dissemination  of 
the  labeling  or  initial  publication  of  the 
advertisement. 

1314.660   Termination  of  requirements. 

If  FDA  determines  after  approval 
under  this  subpart  that  the  requirements 
established  in  §§  314.610(b),  314.620, 
and  314.630  are  no  longer  necessary  for 
the  safe  and  effiective  use  of  a  drug 
product,  it  will  so  notify  the  applicant. 
Ordinarily,  for  drug  products  approved 
imder  §  314.610,  these  requirements 
will  no  longer  apply  when  FDA 
determines  that  the  postmarketing  study 
verifies  and  describes  the  drug  product's 
clinical  benefit.  For  drug  products 
approved  under  §  314.610,  the 
restrictions  would  no  longer  apply 
when  FDA  determines  that  safe  use  of 
the  drug  product  can  be  assiured  through 
appropriate  labeling.  FDA  also  retains 
the  discretion  to  remove  specific 
postapproval  requirements  upon  review 
of  a  petition  submitted  by  the  sponsor 
in  accordance  with  §  10.30  of  this 
chapter. 

PART  601— UCENSINQ 

3.  The  authority  citation  for  21  CTR 
part  601  continues  to  read  as  follows: 

Authority:  15  U.S.C.  1451-1561;  21  U.S.C. 
321,  351,  352,  353.  355.  360,  360c-360f, 
360h-360j,  371,  374,  379e.  381;  42  U.S.C 
216,  241.  262.  263;  sec.  122,  Pub.  L  105-115. 
Ill  Stat  2322  (21  U.S.C  355  note). 

4.  Subpart  G,  consisting  of  §§  601.60 
through  601.65.  is  added  to  read  as 
follows: 


Subpart  G— Approval  of  Biological 
Products  for  Use  Against  Lethal  or 
Permanently  Disabling  Toxic 
Substances  When  Efficacy  Studies  in 
Humans  Ethically  Cannot  Be 
Conducted 

601.60  Scope. 

601.61  Approval  based  on  evidence  of 
efficacy  from  studies  in  animals. 

601.62  Withdrawal  procedures. 

601.63  Postmarketing  safety  reporting. 

601.64  Promotional  materials. 

601 .65  Termination  of  requirements. 

Subpart  Q — ^Approval  of  Biological 
Products  for  Use  Against  Lethal  or 
Permanently  Disabling  Toxic 
Substances  when  Efficacy  Studies  in 
Humans  Ethically  Cannot  Be 
Conducted 

S  601 .60    Scope. 

This  subpart  applies  to  certain 
biological  products  that  have  been 
studied  for  their  safety  and  efficacy  in 
ameliorating  or  preventing  serious  or 
life-threatening  conditions  caused  by 
exposure  to  lethal  or  permanently 
disabling  toxic  biological,  chemical, 
radiological,  or  nuclear  substances, 
where  Uie  products  would  be  expected 
to  provide  meaningful  therapeutic 
benefits  to  patients  over  existing 
treatments  (e.g.,  ability  to  treat  a 
condition  that  has  no  ciurent  therapy, 
ability  to  treat  patients  unresponsive  to, 
or  intolerant  of,  available  therapy,  or 
ability  to  improve  patient  response 
compared  to  available  therapy).  This 
subpart  applies  only  to  those  biological 
products  for  which:  Definitive  human 
efficacy  studies  cannot  be  conducted 
because  it  would  be  unethical  to 
deliberately  expose  healthy  human 
volunteers  to  a  lethal  or  permanently 
disabling  toxic  biological,  chemical, 
radiological,  or  nuclear  substance 
without  a  proven  treatment;  and  field 
trials  to  study  the  product's  efficacy 
after  an  accidental  or  hostile  exposure 
are  not  feasible.  This  subpart  does  not 
apply  to  products  that  can  be  approved 
based  on  standards  described  elsewhere 
in  FDA's  regulations  (e.g.,  accelerated 
approval  based  on  surrogate  markers  or 
clinical  endpoints  other  than  survival  or 
irreversible  morbidity),  nor  does  it 
address  the  safety  evaluation  for  these 
products. 

§  601 .61    Approval  based  on  evidence  of 
efficacy  from  studies  in  animals. 

FDA  may  grant  marketing  approval 
for  a  biological  product  for  which  safety 
has  been  established  and  for  which  the 
requirements  of  §  601.60  are  met  based 
on  adequate  and  well-controlled  animal 
trials  when  the  results  of  those  animal 


studies  establish  that  the  biological 
product  is  reasonably  likely  to  predict 
clinical  benefit  in  humans.  FDA  will 
rely  on  the  evidence  fit)m  studies  in 
animals  only  where:  There  is  a 
reasonably  well-understood 
pathophysiological  mechanism  of  the 
toxicity  of  the  substance  and  its 
prevention  or  substantial  reduction  by 
the  product;  the  effect  is  independently 
substantiated  in  multiple  animal 
species,  including  species  expected  to 
react  with  a  response  predictive  for 
hiunans;  the  animal  study  endpoint  is 
clearly  related  to  the  desired  benefit  in 
humans,  generally  the  enhancement  of 
survival  or  prevention  of  major 
morbidity;  and  the  data  or  information 
on  the  kinetics  and  pharmacodynamics 
of  the  product  or  other  relevant  data  or 
information,  in  animals  and  humans, 
allows  selection  of  an  effective  dose  in 
humans.  Approval  under  this  subpart 
will  be  subject  to  three  requirements: 

(a)  Postmarketing  studies.  The 
applicant  shall  conduct  postmarketing 
studies  to  verify  and  describe  the 
biological  product's  clinical  benefit 
when  such  studies  are  feasible  and 
ethical.  Such  postmarketing  studies  may 
not  be  feasible  until  an  exigency  arises 
that  necessitates  use  of  the  product. 
When  such  studies  are  feasible,  the 
appUcant  shall  conduct  such  studies 
with  due  diligence. 

(b)  Approval  with  restrictions  to 
assure  safe  use.  If  FDA  concludes  that 
a  biological  product  shown  to  be 
efi^ective  under  this  subpart  can  be 
safely  used  only  if  distribution  or  use  is 
restricted.  FDA  will  require  such 
postmarketing  restrictions  as  are  needed 
to  assure  safe  use  of  the  biological 
product,  commensurate  vtrith  the 
.specific  safety  concerns  presented  by 
the  biological  product,  such  as: 

(1)  Distribution  restricted  to  certain 
facilities  or  health  care  practitioners 
vfith  special  training  or  experience; 

(2)  Distribution  conditioned  on  the 
performance  of  specified  medical 
procedures,  including  medical 
follourup;  and 

(3)  Distribution  conditioned  on 
specified  recordkeeping  requirements. 

(c)  Information  to  be  provided  to 
patients  and  potential  patients;  unit  of 
use  packaging.  For  biological  products 
approved  under  this  subpart,  applicants 
shall  prepare,  as  part  of  their  proposed 
labeling,  labeling  to  be  provided  to 
patients  or  potential  patients.  The 
patient  labeling  will  explain  that  the 
biological  product's  approval  was  based 
on  efficacy  studies  conducted  in 
animals  alone,  give  the  biological 
product's  indication(s),  directions  for 
use  (dosage  and  administration), 
contraindications,  a  description  of  any 
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reasonably  foreseeable  risks,  adverse 
reactions,  anticipated  benefits,  drug 
interactions,  and  any  other  relevant 
information  required  by  FDA  at  the  time 
of  approval.  For  self-administered 
biological  products,  there  shall  be  unit- 
of-use  packaging  and  attached  patient 
labeling  containing  this  information.  For 
biological  products  administered  by 
health  professionals,  the  patient  labeling 
shall  be  available  with  the  product  to  be 
provided  to  patients  prior  to 
administration  of  the  biological  product, 
if  possible. 

|601.«2   WlthdraMii  procedures. 

(a)  For  biological  products  approved 
under  this  subpart,  FDA  may  withdraw 
approval,  following  a  hearing  as 
provided  in  part  15  of  this  chapter,  as 
modified  by  this  section,  if: 

(1)  A  postmarketing  clinical  study 
Galls  to  verify  clinical  benefit: 

(2)  The  applicant  fails  to  perform  the 
postmariceting  study  with  due  diligence; 

(3)  Use  after  marketing  demonstrates 
that  postmarketing  restrictions  are 
inadequate  to  assure  safe  use  of  the 
biological  product: 

(4)  The  applicant  fails  to  adhere  to  the 
postmarketing  restrictions  applied  at  the 
time  of  approval  luider  this  subpart: 

(5)  The  promotional  materials  are 
false  or  misleading;  or 

(6)  Other  evidence  demonstrates  that 
the  biological  product  is  not  shown  to 
be  safe  or  effective  under  its  conditions 
of  use. 

(b)  Notice  of  opportunity  for  a 
hearing.  The  Director  of  the  Center  for 
Biologies  Evaluation  and  Research 
(CBER)  will  give  the  applicant  notice  of 
an  opportunity  for  a  hearing  on  the 
CBER's  proposal  to  withdraw  the 
approval  of  an  application  approved 
under  this  subpart.  The  notice,  which 
will  ordinarily  be  a  letter,  will  state 

■  generally  the  reasons  for  the  action  and 
the  proposed  grounds  for  the  order. 

(cj  Submission  of  data  and 
information.  (1)  If  the  applicant  fails  to 
file  a  written  request  for  a  hearing 
within  15  days  of  receipt  of  the  notice, 
the  applicant  waives  the  opportimity  for 
a  hearing. 

(2)  If  tne  applicant  files  a  timely 
request  for  a  hearing,  the  agency  will 
publish  a  notice  of  hearing  in  the 
Federal  Register  in  accordance  with 
§§  12.32(e)  and  15.20  of  this  chapter. 

(3)  An  applicant  who  requests  a 
hearing  under  this  section  must,  within 
30  days  of  receipt  of  the  notice  of 
opportimity  for  a  hearing,  submit  the 
data  and  information  upon  which  the 
applicant  intends  to  rely  at  the  hearing. 

(d)  Separation  of  function.  Separation 
of  functions  (as  specified  in  §  10.55  of 
this  chapter)  will  not  apply  at  any  point 


in  withdrawal  proceedings  imder  this 
section. 

(e)  Procedures  for  hearings.  Hearings 
held  under  this  section  will  be 
conducted  in  accordance  with  the 
provisions  of  part  15  of  this  chapter, 
with  the  following  modifications: 

(1)  An  advisory  committee  duly 
constituted  under  part  14  of  this  chapter 
will  be  present  at  the  hearing.  The 
committee  will  be  asked  to  review  the 
issues  involved  and  to  provide  advice 
and  recommendations  to  the 
Commissioner  of  Food  and  Drugs. 

(2)  The  presiding  officer,  the  advisory 
committee  members,  up  to  three 
representatives  of  the  applicant,  and  up 
to  three  representatives  of  CBER  may 
question  any  peraon  during  or  at  the 
conclusion  of  the  person's  presentation. 
No  other  person  attending  the  hearing 
may  question  a  person  making  a 
presentation.  The  presiding  officer  may, 
as  a  matter  of  discretion,  permit 
questions  to  be  submitted  to  the 
presiding  officer  for  response  by  a 
person  making  a  presentation. 

(0  Judicial  review.  The  Commissioner 
of  Food  and  Drugs'  decision  constitutes 
final  agency  action  horn  which  the 
applicant  may  petition  for  judicial 
review.  Before  requesting  an  order  &t)m 
a  court  for  a  stay  of  action  pending 
review,  an  applicant  must  first  submit  a 
petition  for  a  stay  of  action  imder 
§  10.35  of  this  chapter. 

§601.63    Postmarketing  safety  reporting. 

Biological  products  approved  under 
this  subpart  are  subject  to  the 
postmarketing  recordkeeping  and  safety 
reporting  applicable  to  all  approved 
biological  products. 

{601.64    Promotiortal  materials. 

For  biological  products  being 
considered  for  approval  imder  this 
subpart,  unless  otherwise  informed  by 
the  agency,  applicants  shall  submit  to 
the  agency  for  consideration  during  the 
preapproval  review  period  copies  of  all 
promotional  materials,  including 
promotional  labeling  as  well  as 
advertisements,  intended  for 
dissemination  or  publication  within  120 
days  following  marketing  approval. 
After  120  days  following  marketing 
approval,  unless  otherwise  informed  by 
the  agency,  the  applicant  shall  submit 
promotional  materials  at  least  30  days 
prior  to  the  intended  time  of  initial 
dissemination  of  the  labeling  or  initial 
publication  of  the  advertisement. 

{  601 .65   Termination  of  requirements. 
If  FDA  determines  after  approval 
under  this  subpart  that  the  requirements 
established  in  §§  601.61(b).  601.62,  and 
601.63  are  no  longer  necessary  for  the 


safe  and  effective  use  of  a  biological 
product,  it  will  so  notify  the  applicant. 
Ordinarily,  for  biological  products 
approved  under  §  601.61,  these 
requirements  will  no  longer  apply  when 
FDA  determines  that  the  postmarketing 
study  verifies  and  describes  the 
biological  product's  clinical  benefit.  For 
biological  products  approved  under 
§  601.61,  the  restrictions  would  no 
longer  apply  when  FDA  determines  that 
safe  use  of  die  biological  product  can  be 
assured  through  appropriate  labeling. 
FDA  also  retains  the  discretion  to 
remove  specific  postapproval 
requirements  upon  review  of  a  petition 
submitted  by  the  sponsor  in  accordance 
with  §  10.30  of  this  chapter. 

Dated:  May  25, 1999. 
Jane  E.  Henney, 

Commissioner  of  Food  and  Drug^. 
Donna  E.  Shalala, 

Secretary  of  Health  and  Human  Services. 
(PR  Doc.  99-25377  Filed  10-4-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33CFRPart20 

46CFR  Parts 

[USCG-1998-347?] 

RIN2115-nAra9 

Rulas  of  Practice,  Procedure,  and  . 
Evidence  for  Administrative 
Proceedings  of  the  Coast  Guard 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Reopening  of  comment  period 

on  interim  rule. 

SUMMARY:  The  Coast  Guard  is  reopening 
the  period  for  public  comment  on  its 
interim  rule.  Rules  of  Practice, 
Procedure,  and  Evidence  for 
Administrative  Proceedings  of  the  Coast 
Guard.  Because  of  several  requests  for 
extension,  the  Coast  Guard  is  reopening 
the  period  for  180  days. 
DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  April  3,  2000. 
ADDRESSES:  Please  submit  your 
comments  and  related  material  by  any 
one  of  the  following  methods  (but  by 
only  one,  to  avoid  multiple  listings  in 
the  public  docket): 

(1)  By  mail  to  the  Docket  Management 
Facility,  [USCG-1998-3472).  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  SW., 
Washington,  DC  20590-0001. 

(2)  By  delivery  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
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Seventh  Street  SW.,  Washington.  DC. 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephohe  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  ^ectronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

FOfl  FURTHER  INFORMATION  CONTACT:  For 
questions  on  the  substance  of  the 
rulemaking,  call  George  J.  Jordan, 
Attorney- Adviser,  Office  of  the  Qiief 
Administrative  Law  Judge,  telephone 
202-267-0006.  For  questions  on 
viewing  or  submitting  material  to  the 
docket,  call  Ms.  Dorothy  Walker,  Chief 
of  Dockets,  Department  of 
Transportation,  telephone  202-366- 
9329. 
SUPPLEMENTARY  INFORMATION: 

•Request  for  Comments 

The  interim  rule,  published  on  May 
24. 1999  [64  FR  28054],  encouraged 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  argxunents  by  July  23. 1999. 
This  request  does  the  same,  except  that 
it  invites  their  submitting  them  by  April 
3, 2000.  • 

Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  docket  [USCG-1998-34721 
and  the  specific  section  of  the  interim 
rule  to  which  each  comment  applies, 
and  give  the  reason  for  each  comment. 
Please  submit  one  copy  of  each 
comment  and  attachment  in  an 
imbound  format,  no  larger  than  8^/2  by 
11  inches,  suitable  for  copying  and 
electronic  filing,  to  the  DOT  Docket 
Management  Facility  at  the  address 
under  ADDRESSES.  If  you  want 
acknowledgment  of  receipt  of  your 
comment,  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  interim  rule 
in  view  of  them. 

The  Coast  Guard  plans  no  public 
meeting.  Persons  may  request  one  by 
writing  to  the  Docket  Management 
Facility  at  the  address  under  ADDRESSES. 
The  request  must  identify  this  docket 
[USCG-1998-3472]  and  should  include 
the  reasons  why  an  opportimity  for  oral 
presentations  would  be  helpful  to  this 
rulemaking.  If  such  an  opportunity 
would  help  the  rulemaking,  the  Coast 
Guard  will  hold  a  public  meeting  at  a 
time  and  place  announced  by  a  later 
notice  in  the  Federal  Register. 

Background  and  Purpose 

The  Coast  Guard  seeks  to  improve  its 
adjudicative  process.  Improvement  will 


also  affect  certain  actions  involving 
merchant  mariners.  First,  the  interim 
rule  consolidates  all  Coast  Guard 
adjudicative  procedures  to  include  the 
following:  the  suspension  and 
revocation  (S&R)  of  merchant  mariners' 
licenses,  certificates  of  registry,  and 
documents  and  the  procedures 
involving  class  II  civil  penalties. 
Second,  the  interim  rule  eliminates 
unnecessary  procedures  from  S&R 
proceedings.  The  Coast  Guard  expects 
the  interim  rule  to  facilitate  the  efficient 
use  of  administrative  resources  relating 
to  adjudication  by  the  Coast  Guard.  It 
will  save  time,  effort,  and  money  for  all 
parties  who  are  or  may  become  involved 
in  actions  of  the  Coast  Guard. 

Dated:  September  27, 1999. 
Robert  S.  Horowitz, 

Acting  Chief  Counsel. 

[FR  Doc.  9»-25865  Filed  10-4-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard  * 

33  CFR  Part  175 

[USCG-19M-6219] 

Recreational  Boating  Safety— Federal 
Requirements  for  Wearing  Personal 
Flotation  Devices 

AGB4CY:  Coast  Guard,  DOT. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  Coast  Guard  seeks  (we 
seek)  comments  from  interested  people, 
groups,  and  businesses  about  the  need 
for.  and  possible  alternatives  to.  Federal 
requirements  or  incentives  for  people  to 
wear  lifejackets  while  engaged  in  a 
limited  nimiber  of  specific  boating 
activities  on  the  water.  We  will  consider 
all  comments  and  consult  further  with 
the  National  Boating  Safety  Advisory 
Council  (NBSAC)  to  determine  whether 
we  should  propose  any  Federal  rules 
that  would  help  to  reduce  the  niunber 
of  recreational  boaters  who  drown  in  the 
circumstances  identified  by  this  notice 
and  by  the  comments  to  it. 
DATES:  Comments  and  related  material 
must  reach  the  Docket  Management 
FaciHty  on  or  before  April  3.  2000. 
ADDRESSES:  To  make  sure  your 
comments  and  related  material  (referred 
to  USCG-1999-6219)  are  not  entered 
more  than  once  in  the  docket,  please 
submit  them  by  only  one  of  the 
following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility,  U.S.  Department  of 
Transportation,  room  PL-401,  400 
Seventh  Street  SW..  Washington.  DC 
20590-0001. 


(2)  By  hand  delivery  to  room  PLr^Ol 
on  the  Plaza  level  of  the  Nassif  Building, 
400  Seventh  Street  S.W..  Washington. 
DC.  between  9  a.m.  and  5  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
notice.  Comments  and  material  received 
from  the  public,  as  well  as  documents 
mentioned  in  this  preamble  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  room  PL-401 
on  the  Plaza  level  of  the  Nassif  Building, 
at  the  same  address  between  9  a.m.  and 
5  p.m.,  Monday  through  Friday,  except 
Federal  holidays.  You  may  also  find  this 
docket  on  the  Internet  at  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  notice,  contact  Carlton 
Perry,  Project  Manager,  Office  of  Boating 
Safety,  by  telephone  at  202-267-0979  or 
by  e-mail  at  cperry@coindt.uscg.mil.  For 
questions  on  viewing  or  submitting 
material  to  the  docket,  call  Dorothy 
Walker,  Chief,  Dockets,  Department  of 
Transportation,  telephone  202-366- 
9329. 

You  may  obtain  a  copy  of  this  notice 
by  calling  the  U.S.  Coast  Guard  Infoline 
at  1-800-368-5647,  or  read  it  on  the 
Internet  at  the  Web  Site  for  the  Office  of 
Boating  Safety  at  http:// 
www.uscgboating.org  or  at  http:// 
dms.dot.gov. 
SUPPLBKENTARY  INFORMATION: 

Regulatory  History 

On  September  25, 1997,  we  published 
in  the  Federal  Register  a  notice  of 
request  for  comments  (62  FR  50280]. 
That  notice,  with  the  title  "Recreational 
Boating  Safety — ^Federal  Requirements 
for  Wearing  Personal  Flotation 
Devices",  under  docket  number  CGD 
97-059,  set  the  closing  date  for 
comments  for  February  2, 1998.  On 
March  20. 1998,  we  pubUshed  a  second 
notice  [63  FR  13586).  That  notice,  with 
the  same  title  and  under  the  same 
docket  number,  reopened  the  comment 
period  until  May  29, 1998. 

Background  and  Purpose 

A  number  of  responses  to  the  initial 
notice  commented  that  the  best  way  to 
prevent  drowning  was  to  keep  people 
from  falling  into  the  water  in  the  first 
place.  Our  review  of  data  on 
recreational  boating  accidents  indicates 
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that  most  people  m^o  drowned  had 
ended  up  in  the  water  unexpectedly  and 
were  not  able  to  put  on  lifejackets- 
during  the  incidents.  Federal 
requirements  to  prevent  unexpected 
falls  overboard  would  imreasonably 
restrict  moving  about  on  the  vessel  and 
would  also  likely  interfere  with 
operating  the  vessel.  We  believe  that  the 
best  way  to  minimize  the  number  of 
deaths  due  to  drowning  is  to  maximize 
the  nimiber  of  recreational  boaters 
wearing  lifisjackets,  also  known  as 
personal  flotation  devices  (PFDs).  Each 
year  we  sponsor  a  national  campaign  for 
boating  safety  based  on  educational 
methods  aimed  at  encouraging 
recreational  boaters  to  wear  lifejackets. 
We  also  recognize,  however,  that  these 
nonregiUatory  methods  of  modifying 
behavior  have  not  been  successful 
enough. 

When  we  published  the  initial  notice, 
we  sought  public  comment  on  the  need 
for  Federal  requirements  that  any  or  all 
recreational  boaters  wear  lifejackets. 
The  request  asked  the  public  to  identify 
the  various  conditions  under  which  the 
use  of  Ufejackets  should  be  mandatory 
or  optional,  or  would  be  inappropriate. 

^  received  over  600  written 
comments  in  response  to  the  initial 
notice.  Most  of  them  opposed  any 
Federal  requirements  that  all  boaters 
wear  lifejackets  all  the  time.  However, 
almost  120  of  them  supported  Federal  or 
State  PFD  requirements  for  at  least  some 
categories  of  recreational  vessels, 
boaters,  or  activities. 

After  summarizing  the  comments 
(copy  in  the  public  docket  for  this 
notice),  we  consulted  with  N6SAC  at  its 
meetings  in  October  1998  and  April 
1999  regarding  the  results.  The  Council 
recommended  that  we  publish  another 
notice  of  request  for  comments,  one  that 
would  focus  more  on  the  need  to 
propose  rules  calling  for  mandatory 
wear  for  children,  for  operators  of 
Personal  Watercraft  (PWC),  and  for 
people  being  towed  behind  recreational 
vessels. 

We  have  considered  the 
recommendations  of  NBSAC  (also  in  the 
public  docket  for  this  notice),  the 
comments  we  received  in  response  to 
the  initial  notice,  and  drowning 
statistics  from  reports  on  recreational 
boating  accidents.  In  this  notice,  we  are 
again  inviting  comments  from  the 
public,  but  only  targeting  vessels  less 
than  16  feet  in  length,  which  should 
include  specific  groups  of  high-risk 
recreational  vessels,  boaters,  and 
activities. 

Recreational  boating  has  grown 
dramatically  over  the  last  20  years.  Over 
those  years,  there  have  been  fewer  and 
fewer  deaths,  thanks  in  part  to  ongoing 


educational  efforts  like  the  Federal  and 
State  Recreational  Boating  Safety 
Programs.  Unfortunately,  recreational 
boating  accidents  still  result  in  more 
deaths  than  all  other  transportation- 
related  accidents,  except  for  motor 
vehicle  accidents. 

Most  people  who  die  in  recreational 
boating  accidents  drown.  During  1997. 
our  data  show,  recreational  boating 
accidents  resulted  in  over  800  deaths, 
588  of  them  by  drowning.  Of  the  588 
victims,  most  (523)  were  not  wearing 
lifejackets.  Although  65  victims  also 
drowned  while  wearing  them, 
information  in  the  accident  reports 
suggest  that  other  factors  contributed  to 
or  even  were  the  primary  cause  of  death 
for  most  of  these  65.  Many  of  the  588 
might  have  survived  if  they  had  worn 
lifejackets. 

During  1997,  vessels  less  than  16  feet 
in  length  accounted  for  385  deaths,  293 
by  drowning,  and  vessels  at  least  16  feet 
in  length,  but  less  than  26  feet  in  length, 
accoimted  for  294  deaths,  192  by 
drowning.  Also,  during  1997,  open 
motorboats  accounted  for  413  deaths,     ^ 
307  by  drowning,  and  PWC  accounted 
for  another  84  deaths.  22  by  drowning. 
Sadly,  during  1997,  25  children  12  years 
of  age  and  imder  died  in  the  water,  14 
by  drowning. 

Request  for  Commeiits 

We  encourage  you  to  participate  in 
this  project  by  submitting  comments 
and  related  material  about  the  need  for, 
or  alternatives  to,  Federal  requirements 
and  incentives  for  recreational  boaters 
to  wear  lifejackets  under  the  specific 
circimistances  listed  in  this  notice.  We 
emphasize  that  we  are  not 
contemplating  such  requirements  or 
incentives  for  commercial  vessels,  for 
larger  recreational  vessels,  or  for  all 
recreational  boaters  under  all 
circumstances.  We  encourage  you  to 
answer  all  of  the  following  questions. 
We  even  encourage  you  to  provide 
information  on  any  subject  related  to 
those  questions  if  you  feel  your 
comment  addresses  an  issue  we  need  to 
consider.  We  also  solicit  comments  from 
all  segments  of  the  recreational  boating 
community,  from  State  boating  safety 
authorities,  from  NBSAC,  from  the 
National  Association  of  State  Boating 
Law  Administrators  (NASBLA),  and 
from  other  interested  people,  groups, 
and  businesses,  large  or  small,  on  the 
economic  or  other  effects  of  any  such 
requirements  or  incentives. 

If  you  submit  comments,  please 
include  your  name  and  address,  identify 
the  docket  number  for  this  notice 
(USCG-1999-6219).  indicate  the 
specific  section  of  this  document  to 
which  each  comment  applies,  and  give 


the  reason  for  each  comment.  You  may 
submit  your  comments  and  material  by 
mail,  hand  delivery,  fax,  or  electronic 
means  to  the  Docket  Management 
Facility  at  the  address  under  ADDRESSES; 
but  please  submit  your  comments  and 
material  by  only  one  means.  If  you 
submit  them  by  mail  or  hand  delivery, 
submit  them  in  an  unbound  format,  no 
larger  than  8  V2  by  11  inches,  suitable  for 
copying  and  electronic  filing.  If  you 
submit  them  by  mail  and  would  like  to 
know  they  reached  the  Facility,  please 
enclose  a  stamped,  self-addressed 
postcard  or  envelope. 

We  will  summanze  all  the  comments 
we  receive  diuing  the  comment  period, 
place  a  copy  of  the  simimary  in  die 
public  docket,  and  provide  copies  to  the 
members  of  NBSAC  for  them  to  consider 
at  their  next  meeting.  We  will  consider 
all  relevant  comments  and  material 
received  during  the  comment  period  in 
drafting  any  regulatory  or  nonregulatory 
measures  that  may  follow  from  tiiis 
notice. 

Public  Meeting 

We  do  not  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  on^to  the  Docket  Management 
Facility  at  the  address  under  ADDRESSES 
explaining  why  one  would  be 
beneficial.  If  we  determine  that  one 
would  aid  this  project,  we  will  hold  one 
at  a  time  and  place  announced  by  a  later 
notice  in  the  Federal  Register. 

Please  consider  and  respond  to  the 
following  questions: 

1.  Several  States  have  imposed 
various  requirements  for  wearing 
lifejackets — by  children,  during  water- 
skiing,  aboard  PWC,  canoes  and  kayaks, 
and  sailboards,  and  so  on.  Should  we 
continue  to  let  individual  States 
determine  their  own  requirements  for 
wearing  lifejackets?  Or  should  we 
propose  Federal  rules  to^ 

a.  Ensure  that,  if  States  do  issue 
requirements  for  wearing  lifejackets, 
those  requirements  be  consistent  with 
one  another? 

b.  Preempt  the  several  States  horn 
issuing  any  such  requirements  at  all? 

c.  Apply  only  on  tnose  navigable 
waters  where  no  State  has  issued 
requirements  for  wearing  lifejackets? 

2.  Should  we  propose  Federal  rules 
requiring  that  any  or  all  of  the  following 
recreational  boaters  wear  lifejackets 
while  underway?  If  so,  which? 

a.  Any  child  under  13  years  of  age,  or 
under  some  other  age? 

b.  Any  boater  on  a  recreational  vessel 
less  than  16  feet  in  length,  less  than  20 
feet  in  length,  or  some  other  length? 

c.  Any  boater  on  a  specific  type  of 
recreational  vessel,  such  as  an  open 
motorboat,  a  PWC,  a  sailboat,  a 
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sailboard,  a  rowboat,  a  canoe,  or  a 
kayak? 

d.  Any  person  being  towed  behind  a 
recreational  vessel  on  water  skis,  on  an 
inflatable  raft  or  tube,  or  on  some  other 
device? 

e.  Any  boater  who  is  the  sole 
occupant  of  a  recreational  vessel?  If  so, 
should  the  rule  not  apply  when  a  vessel 
capable  of  rendering  assistance 
accompanies  the  first  vessel? 

f.  Any  boater  on  a  recreational  vessel 
operating  either  in  certain  water  or 
weathet^-such  as  fast  currents,  white 
water,  high  tides,  cold  weather,  or  gale- 
force  winds — or  where  the  recreational 
vessel  is,  or  could  drift  to,  more  than  a 
given  distance  from  land. 

g.  Any  boater  on  a  recreational  vessel 
defined  by  a  specific  combination  of  the 
boater's  age,  the  vessel's  type  and  size, 
its  operation,  and  the  prevailing  water 
or  weather? 

3.  Should  we  propose  any  Federal 
rules  that  allow  alternatives  to  wearing 
Coast  Guard  approved  Ufejackets?  If  so, 
which  alternatives?  And  if  so,  for  which 
vessels,  activities,  water  or  weather,  or 
boaters? 

4.  Please  describe  any  nonregulatory 
ways  to  reduce  the  number  of  deaths  by 
drowning,  that  are  achievable  at  lower 
cost  or  with  less  burden  than  by  Federal 
rules  for  wearing  lifejackets. 

Dated:  September  28, 1999. 
Teny  M.  Cross, 

Rear  Admiral,  U.S.  CoastGuard.  Acting 
Assistant  Commandant  for  Operations. 
(PR  Doc.  99-25864  Filed  10-4-99;  8:45  am] 
BHJJNQ  CODE  4S10-1S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CA083-0182;  FRL-6452-2I 

Clean  Air  Act  Approval  and 
Promulgation  of  New  Source  Review 
implementation  Plan  for  El  Dorado 
County  Air  Pollution  Control  District 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

summary:  The  EPA  proposes  three 
actions  on  rules  submitted  by  El  Dorado 
Air  Pollution  Control  District  (District  or 
EDCAPCD)  for  the  purpose  of  meeting 
requirements  of  the  Clean  Air  Act,  as 
amended  in  1990  (CAA  or  Act),  with 
regard  to  new  soiuce  review  (NSR)  in 
areas  that  have  not  attained  the  national 
ambient  air  quality  standards  (NAAQS). 
First,  EPA  proposes  to  approve  the 
following  rules  into  State 


Implementation  Plan  (SIP):  Rule  501, 
General  Permit  Requirements;  Rule  520, 
Enhanced  Monitoring  and  Compliance 
Certification;  Rule  524,  Emission 
Reduction  Credits;  and  Rule  525, 
Priority  Reserve.  Second,  EPA  proposes 
a  limited  approval  and  limited 
disapproval  of  Rule  523,  New  Source 
Review.  Finally,  EPA  proposes  to 
rescind  from  the  SIP  36  District  rules 
that  vdll  be  replaced  by  the  rules 
mentioned  above.  All  of  these  rules 
were  submitted  by  the  State  of 
California  on  behalf  of  the  District  as  a 
requested  SIP  revision  to  satisfy  certain 
federal  requirements  for  an  approvable 
NSR  SIP. 

DATES:  EPA  is  requesting  comments  on 
all  aspects  of  the  requested  SIP  revision 
and  O'A's  proposed  rulemaking  action. 
Comments  on  this  proposed  action  must 
be  received  in  writing  by  November  4, 
1999. 

ADDRESSES:  To  submit  comments  or 
receive  further  information,  please 
contact  Roger  Kohn,  Environmental 
Protection  Specialist,  Permits  Office,  Air 
Division  (AIR-3),  EPA  Region  9,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105.  Copies  of  the  State's  submittal 
and  other  information  are  available  for 
inspection  during  normal  business 
hoxus  at  the  following  locations:  (1)  EPA 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105;  (2)  California  Air 
Resoim:es  Board,  2020  L  Street, 
Sacramento,  CA  95814;  (3)  El  Dorado 
Coimty  Air  Pollution  Control  District, 
2850  Fairiane  Ct.,  Bldg.  C.  Placerville, 
CA  95667-4100.  A  courtesy  copy  of 
these  rules  may  be  available  via  the 
Internet  at  http://arbis.arb.ca.gov/drdb/ 
ed/cur.htm.  These  versions  of  the 
District  rules,  however,  may  be  different 
from  the  versions  submitted  to  EPA  for 
approval.  Readers  are  cautioned  to 
verify  that  the  adoption  date  of  the  rule 
listed  is  the  same  as  the  rule  submitted 
to  EPA  for  approval.  The  official 
submittals  are  available  only  at  the  three 
addresses  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Kohn,  Permits  Office,  (AIR-3),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901, 
Telephone:  (415)  744-1238  E-mail: 
kohn.roger@epa.gov 
SUPPLEMENTARY  INFORMATION: 

I.  What  Action  is  EPA  Proposing? 

A.  Today's  Proposed  Actions 

B.  Limited  Approval  and  Limited 
Disapproval  of  Rule  523 

C.  Full  Approval  of  Rules  501,  520. 524, 
and  525 

D.  Recission  of  36  Rules 

E.  1982  NSR  SIP  Conditional  Approval 
n.  Rule  523  Deficiencies 


A.  Offset  Ratio  for  Severe  Ozone 
Nonattainment  Area 

B.  Ofketting  Total  Emissions 
C  Incomplete  BACT  Definition 

D.  Exemption  for  Regulatory  Compliance 

E.  Interpollutant  Trading 

III.  How  Did  EPA  Arrive  at  the  Proposed 

Action? 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

B.  Executive  Order  1 "  S75 
C  Executive  Order  13045 

D.  Executive  Order  13084 

E.  Regulatory  Flexibility  Act 

F.  Unfunded  Mandates 

L  What  Action  is  EPA  Proponng? 

A.  Today's  Proposed  Actions 

EPA's  proposed  actions  on  NSR  rules 
submitted  by  the  District  are 
siunmarized  in  Tables  1, 2,  and  3  below. 

TABLE  1.— EPA  Proposes  Approval 


Rule 
No. 


501 
520 

524 
525 


Rule  title 


General  Permit  Requirements. 
Enhanced  Monitoring  and  Compli- 
ance Certification. 
Emission  Reduction  Credits. 
Priority  Reserve. 


Table  2.— EPA  Proposes  Limited 

APPROVAL  AND  IJMITED  DISAPPROVAL 


Rule 
No. 


523 


Rule  title 


New  Source  Review. 


Table  3.— EPA  Proposes 
Rescission  From  SIP 


Rule  No 

Rule  title 

401 

Various— refer  to  TSO. 

throu- 

gh 
407. 

410. 

. 

411 

415, 

416 

418 

throu- 

gh 
425 

501 

throu- 

gh 
506 

510 

throu- 

gh 
513 

515 

517 

throu- 

gh 
519 

521 

, 
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B.  Limited  Approval  and  Limited 
Disapproval  of  Rule  523 

EPA  is  proposing  limited  approval 
and  limited  disapproval  of  El  Dorado 
County  Air  Pollution  Control  District 
(EDCAPCD)  Rule  523,  New  Source 
Review  into  the  California  SIP.  This  rule 
consists  of  definitions  and  standards, 
including  applicability,  major  source 
and  major  modification  definitions, 
offsets,  and  Best  Available  Control 
Technology.  EPA  is  proposing 
simultaneous  limited  approval  and 
limited  disapproval  of  this  rule  because, 
while  it  strengthens  the  SIP,  it  also  does 
not  fully  meet  the  CAA  provisions 
regarding  plan  submissions  and 
requirements  for  nonattainment  areas. 
The  deficiencies  that  are  the  basis  for 
our  action  are  identified  in  section  II 
below.  A  detailed  discussion  of  the  rule 
deficiencies  is  included  in  the 
Technical  Support  Document  (TSD)  for 
this  rulemaking. 

If  OMX  final  action  remains  a  limited 
approval  and  limited  disapproval,  the 
action  would  constitute  a  disapproval 
under  section  179(a)(2)  of  the  Act  (see 
57  FR  1356&-135e7).  As  provided  imder 
section  17g(a)  of  the  Act,  the  District 
would  have  up  to  18  months  after  a  final 
SIP  disapproval  to  correct  the 
deficiencies  that  are  the  subject  of  the 
disapproval  before  EPA  is  required  to 
impose  sanctions.  If  the  District  does 
not  correct  its  SIP  deficiencies  within  18 
months,  then  section  179(a)(4)  requires 
the  immediate  application  of  sanctions. 
According  to  section  179(b),  sanctions 
can  take  the  form  of  a  loss  of  highway 
funds  or  a  two  to  one  emissions  offset 
ratio.  Once  the  Administrator  applies 
one  of  the  section  179(b)  sanctions,  the 
State  will  then  have  an  additional  six 
months  to  correct  any  deficiencies. 
Section  179(a)(4)  requires  that  both 
highway  and  of&ets  sanctions  must  be 
applied  if  any  deficiencies  are  still  not 
corrected  after  the  additional  six  month 
period. 

In  addition,  a  final  disapproval  would 
trigger  section  110(c)  provisions  for 
fisderal  implementation  plans.  Section 
110(c)  reqiiires  EPA  to  promulgate  a 
federal  implementation  plan  within  two 
years  of  disapproving  a  state 
implementation  plan  submittal  in  whole 
or  in  part. 

C.  FuU  Approval  of  Rules  501,  520,  524, 
and  525 

EPA  is  proposing  to  approve  rules 
501,  520,  524,  and  523  into  the 
California  SIP.  Rule  501,  General  Permit 
Requirements,  contains  procedures  for 
the  review  of  new  stationary  sources  of 
air  pollution  and  the  modification  and 
operation  of  existing  sources  through 


the  issuance  of  permits.  In  addition  to 
these  substantive  requirements,  the  rule 
also  contains  twelve  definitions  and 
twelve  exemptions.  EPA  has  reviewed 
the  submitted  rule  for  consistency  with 
applicable  requirements  of  the  Act.  The 
standards  and  definitions  in  the  rule  are 
consistent  with  the  CAA  and  EPA 
regulations,  and  the  rule  does  not 
exempt  any  stationary  sources  that  are 
subject  to  federal  review  under  the  Act. 
Therefore,  EPA  proposes  to  approve 
Rule  501  into  the  SIP. 

Rule  501  contains  a  provision  that 
states  that  an  Authority  to  Construct 
(ATC)  permit  "shall  remain  in  effiect 
until  a  permit  to  operate  the  equipment 
is  granted  or  denied  or  the  application 
is  cancelled."  The  expiration  of  ATC 
permits  upon  issuance  of  permits  to 
operate  (FTO)  appears  to  conflict  with 
EPA  policy,  which  requires  that  terms 
and  conditions  of  ATCs  remain  in  effect 
for  the  life  of  a  facility.  While  the 
EDCAPCD  provision  is  not  the  approach 
favored  by  EPA,  we  believe  the  District's 
rule  is  approvable  because  PTOs  will 
contain  the  same  permanent, 
enforceable  conditions  that  were  in  the 
ATCs.  EPA  interprets  the  rule  to  mean 
that  when  a  PTO  is  issued,  all 
substantive  terms  and  conditions  of  the 
ATC  permit  must  be  incorporated  into 
the  P1X3.  This  includes,  but  is  not 
limited  to,  emission  limits,  and  all 
monitoring,  record-keeping,  and 
reporting  necessary  to  verify 
compliance. 

Since  EPA  views  ATC  terms  and 
conditions  as  federally  enforceable  (see 
section  113(b)(1)  of  the  CAA  and  40  CFR 
52.23),  these  conditions  remain 
federally  enforceable  when  they  are 
incorporated  into  the  PTO. 

Rule  520,  Enhanced  Monitoring  and 
Compliance  Certification,  provides 
standards  by  which  compliance  with 
CAA  requirements  can  be  determined. 
The  rule  allows  the  use  of  any  credible 
evidence,  including  but  not  limited  to 
EPA  or  EPA-approved  reference  test 
methods,  compliance  assurance 
monitoring  pursuant  to  40  CFR  part  64, 
and  periodic  monitoring  associated  with 
part  70  federal  operating  permits,  to  be 
used  to  demonstrate  compliance  with 
federally  enforceable  permit  conditions. 
This  rule  contains  language 
recommended  by  EPA  in  a  May  16, 1994 
SIP-call.  Since  the  rule  submittal  was 
responsive  to  the  SIP-call  and  satisfies 
the  requirements  of  sections  110, 113, 
and  114  of  the  CAA,  EPA  proposes 
approval  into  the  SIP. 

Rule  524,  Emission  Reduction  Credits, 
allows  the  District  to  quantify,  adjust, 
and  certify  surplus  emission  reductions 
for  later  use  as  offsets.  This  rule  relates 
to  new  source  review  because  these 


credits  can  be  obtained  by  new  soim:es 
and  used  as  offsets.  Rule  524  satisfies 
EPA  criteria  that  all  emission  reductions 
used  as  offsets  be  real,  surplus, 
quantifiable,  enforceable  and 
permanent. 

Rule  525,  Priority  Reserve,  is  a 
mechanism  to  provide  loans  of  emission 
reductions  for  essential  public  services 
(publicly  owned  and  operated- sources 
such  as  sewage  treatment  plants).  The 
rule  requires,  pursuant  to  Rule  524 
(Emission  Reduction  Credits),  that  all 
offsets  in  the  Priority  Reserve  bank  be 
real,  enforceable,  quantifiable,  and 
permanent.  Therefore  Rule  525  is 
consistent  with  CAA  requirements  and 
EPA  policy  and  EPA  proposes  approval 
into  the  SIP. 

D.  Recission  of  36  Rules 

On  April  26, 1994,  EDCAPCD 
repealed  43  rules  and  adopted  four  new 
rules  to  replace  them.  Thirty-six  of  the 
repealed  rules  remained  fecterally 
enforceable  because  they  are  still  in  this 
El  Dorado  County  SIP.  In  its  May  24, 
1994  submittal  to  EPA,  the  Cafifomia 
Air  Resources  Board  (CARB)  requested 
that  EPA  rescind  the  repealed  rules  from 
the  SIP.  The  repealed  rules,  which  are 
no  longer  enforced  by  the  District, 
constituted  EDCAPCD's  stationary 
source  permitting  program  at  the  time 
they  were  approved  into  the  SIP  in  1982 
and  1983.  After  the  1990  CAA 
amendments,  however,  the  District 
substantially  revised  its  rules  to  include 
the  substantive  nonattainment  new 
source  review  requirements  mandated 
by  the  1990  amendments.  The  rules  that 
Q>A  is  proposing  to  rescind  from  the 
SIP  have  been  replaced  by  the  more 
stringent  rules  proiK)sed  for  approval 
and  limited  approval  today,  llius,  EPA 
has  determined  that  the  recission  of  the 
36  repealed  rules  is  approvable  because 
they  are  being  replaced  in  the  SIP  by 
more  stringent  rules  that  satisfy' 
requirements  mandated  by  the  1990 
amendments.  A  summary  document 
that  shows  how  the  repealed  rules 
correspond  to  the  more  stringent  rules 
that  supercede  them  is  included  in  the 
docket  for  this  rulemaking. 

E.  1982  NSR  SIP  Conditional  Approval 

In  a  1982  final  rulemaking  action  (47 
FR  29536,  July  7, 1982),  EPA 
conditionally  approved  the 
nonattainment  area  plan  (NAP)  for  the 
Moimtain  Counties  Air  Basin,  which 
includes  El  Dorado  County.  As  a  result 
of  that  action,  40  CFR  52.232  was 
amended  to  require  El  Dorado  County  to 
jevise  its  NSR  rules  by  October  30, 1985 
in  order  to  correct  deficiencies 
identified  at  the  time.  Today,  we 
propose  to  delete  from  40  CFR  part  52 
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the  requirement  that  the  District  correct 
NSR  rule  deHciencies  identified  when 
EPA  finalized  the  District's  NSR  rules  in 
1982  for  the  following  reasons: 

•  The  ciurent  rules  will,  upon  final 
approval,  supercede  the  rules  submitted 
in  1981. 

•  EPA  has  not  taken  action  on  any 
revisions  to  EDCAPCD  NSR  rules. 

•  EPA  has  not  done  a  final  ' 
rulemaking  to  correct  the  deficiencies  of 
EDCAPCD  NSR  rules  discussed  in  the 
July  7, 1982  final  rulemaking. 

•  The  District  has  revised  and 
submitted  new  NSR  rules  to  comply 
with  the  1990  CAA  amendments. 

n.  Rule  523  Deficiencies 

A.  Offset  Ratio  for  Severe  Ozone 
Nonattainment  Area 

Section  523.3.C:  This  section  allows 
an  offset  ratio  of  1.2  to  1.0  for 
nonattainment  pollutants  if  the  offset  is 
located  within  a  15-mile  radius  and 
within  the  District.  Most  of  El  Dorado 
Coimty  was  designated  as  severe 
nonattainment  for  ozone  in  1995. 
Section  182(d)(2)  of  the  CAA  requires 
offset  ratios  of  at  least  1.3  to  1.0  for  such 
areas,  imless  the  SIP  requires  all 
existing  major  sources  in  the 
nonattainment  area  to  apply  Best 
Available  Control  Technology  (BACT). 
Since  the  EDCAPCD  SIP  does  not 
contain  such  a  provision,  the  District 
must  revise  the  ratio  to  comply  with  the 
CAA  requirement. 

B.  Offsetting  Total  Emissions 

Section  523.3.B:  This  section  contains 
o^et  thresholds,  and  requires  new  or 
modified  sources  to  offset  emissions 
that  exceed  these  thresholds.  Section 
173(c)(1)  of  the  CAA  requires  that  the 
total  tonnage  of  increased  emissions  be 
offset,  not  just  the  amount  of  emissions 
that  exceed  the  threshold.  Accordingly, 
the  District  must  revise  the  rule  to 
satisfy  this  federal  requirement.  The 
District  could  do  this  by  either  revising 
the  rule  to  require  that  all  new  and 
modified  sources  that  exceed  federal 
offset  thresholds  offset  down  to  zero,  or 
by  tracking  offsets  and  demonstrating  on 
an  on-going  basis  that  the 
implementation  of  Rule  523  creates  a 
quantity  of  offsets  that  meets  or  exceeds 
CAA  requirements. 

C.  Incomplete  BACT  Definition    . 

Section  523.2.G:  The  definition  of 
BACT  in  this  section  does  not  include 
the  most  stringent  emissions  limitation 
"which  is  contained  in  the 
implementation  plan  of  any  State  for 
such  class  or  category  of  stationary 
source,  unless  the  owner  or  operator  of 
the  proposed  stationary  source 


demonstrates  that  such  limitations  are 
not  achievable."  (40  CFR  51.165(a)(xiii)) 
This  provision  must  be  added  to  the 
definition. 

D.  Exemption  for  Regulatory 
Compliance 

Section  523.1.0:  This  section  allows 
an  exemption  bom  NSR  for 
modifications  that  are  necessary  to        ** 
comply  with  District  prohibitory  rules. 
This  exemption  for  regulatory 
compUance,  as  written,  is  not  allowed 
by  the  Clean  Air  Act.  This  provision 
must  be  either  deleted  or  revised  to  be 
consistent  with  EPA  policy  that  allows 
exemptions  for  pollution  control 
projects  if  certain  substantive  and 
procedural  criteria  are  satisfied.  (The 
poUcy  is  described  in  a  July  1, 1994 
memorandum  entitled  "Pollution 
Control  Projects  and  New  Soiut:e 
Review  (NSR)  Applicability",  included 
in  the  docket  for  this  rulemaking.) 
Under  this  policy,  the  District  could 
exempt  such  projects,  provided  that 
they  are  environmentally  beneficial  and 
do  not  cause  or  contribute  to  a  violation 
of  a  national  ambient  air  quality 
standard,  or  PSD  increment,  or 
adversely  affect  an  air  quality  related 
value  in  a  Class  1  area. 

E.  InterpoUutant  Trading 

Section  523.3.D:  This  section  allows 
interpollutant  offsets  (trading  among 
different  preciu^ors  to  the  same 
secondary  pollutant),  and  must  either  be 
removed  or  revised.  There  are  no 
provisions  addressing  interpollutant 
trading  in  the  CAA  or  EPA  regulations. 
The  CAA  and  EPA  regulations  provide 
only  for  trading  (offsets)  of  the  same 
pollutant.  EPA  has  considered  the 
approvability  of  interpollutant  trading  if 
certain  criteria  are  met.  If  the  District 
vnshes  to  retain  this  provision,  the 
District  must  revise  the  rule  to  require 
adequate  modeling  to  determine  the 
appropriate  offset  ratio,  public 
notification,  and  EPA  concurrence  for 
all  interpollutant  trades. 

m.  How  Did  EPA  Arrive  at  the 
Proposed  Action? 

The  air  quality  planning  requirements 
for  nonattainment  NSR  are  set  out  in 
part  D  of  title  I  of  the  Clean  Air  Act.  EPA 
has  issued  a  "General  Preamble" 
describing  EPA's  preliminary  views  on 
how  EPA  intends  to  review  SIPs  and  SIP 
revisions  submitted  imder  part  D, 
including  those  State  submittals 
containing  nonattainment  NSR  SIP 
requirements  (see  57  FR  13498  (April 
16, 1992)  and  57  FR  18070  (April  28, 
1992)).  Because  EPA  is  describing  its 
interpretations  here  only  in  broad  terms, 


the  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion. 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  and  section  110(1)  of 
the  Act  provide  that  each 
implementation  plan  or  revision  to  an 
implementation  plan  submitted  by  a 
State  must  be  adopted  after  reasonable 
notice  and  public  hearing.  Section 
172(c)(7)  of  the  Act  provides  that  plan 
provisions  for  nonattainment  areas  shall 
meet  the  applicable  provisions  of 
Section  110(a)(2). 

Rules  501,  523,  524.  and  525  were 
adopted  by  the  District  Board  of 
Directors  on  April  26,  1994.  On  that 
date,  the  District  also  repealed  36  rules 
that  are  in  the  EDCAPCD  SIP.  The 
newly  adopted  rules,  along  with  a 
request  to  rescind  the  repealed  rules 
from  the  SIP,  were  subsequently 
submitted  by  CARB  to  EPA  as  proposed 
revisions  to  the  CaUfomia  SIP  on  May 
24, 1994.  Rule  520  was  adopted  by  the 
District  on  June  27, 1995,  and  submitted 
by  CARB  to  EPA  as  a  SIP  revisicm  OQ 
October  13, 1995.  The  submitted  rules, 
which  are  new  additions  to  the  SIP. 
constitute  the  District's  New  Source 
Review  permitting  regulations. 

Most  of  El  Dorado  County,  except  for 
that  portion  within  the  Lake  Tahoe 
basin,  is  included  in  the  Sacramento 
Metro  Area,  which  is  currently 
designated  as  severe  nonattainment  for 
ozone.  For  all  other  pollutants,  the 
County  is  designated  as  attainment  or 
unclassifiable  with  respect  to  the 
NAAQS.  DisUict  NSR  rules  therefore 
apply  to  all  new  or  modified  stationary 
sources  proposing  to  emit  VOC  or  NOx 
in  the  nonattainment  area.  The 
nonattainment  provisions  must  also 
apply  to  any  source  which  would 
contribute  to  a  violation  of  the  NAAQS. 
The  Clean  Air  Act  requirements  are 
found  at  sections  172  and  173  for 
nonattainment  NSR  permitting.  With 
certain  exceptions,  described  in  section 
n  above,  the  District's  submittal  satisfies 
these  requirements.  For  a  detailed 
description  of  how  the  submitted  rule 
meets  the  applicable  requirements, 
please  refer  to  EPA's  technical  support 
document  (TSD). 

rV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  Regulatory  Planning  and  Review. 
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B.  Executive  Order  12875 

Under  Executive  Order  12875, 
Enhancing  the  Intergovernmental 
Partnership,  EPA  may  not  issue  a 
regulation  that  is  not  required  by  statute 
and  that  creates  a  mandate  upon  a  State, 
local  or  tribal  government,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Muiagement  and  Budget  a 
description  of  the  extent  of  EPA 's  prior 
consultation  with  representatives  of 
afiiacted  State,  local  and  tribal 
governments,  the  natiue  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Otder  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unmnded  mandates." 
Today's  rule  does  not  create  a  mandate 
on  State,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.0. 12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Qiildren  from 
Environmental  Health  Risks  and  Safisty 
Risks  (62  PR  19885,  April  23. 1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  E.O.  13045  because  it  is 
does  not  involve  decisions  intended  to 
mitigate  environmental  health  or  safety 
risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 


uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  commimities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
tonsulting,  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  govenunents.  a 
siunmary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  C)rder  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  nde  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments. 

Accordingly,  the  requirements  of 
section  3(b)  of  E.0. 13084  do  not  apply 
to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  imless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  imder 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 


427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in . 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

List  (^Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Intergovernmental 
relations.  Nitrogen  dioxide.  Particulate 
matter.  Carbon  monoxide.  Reporting 
and  recordkeeping  requirements,  Sulfur 
dioxide.  Volatile  organic  compounds. 

Dated:  September  17, 1999. 
Laura  Yoshii, 

Acting  Regional  Administrator.  Region  DC. 
(PR  Doc.  99-25835  Filed  10-4-99;  8:45  am) 
BiujNOcooe  a6ao-6«-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart258 
[FRL-6461-8rj 

Rhode  Island:  Detennlnation  of 
Adequacy  for  the  State's  Municipal 
Solid  Waste  Permit  Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  proposes  to  issue  a 
determination  of  adequacy  for  the  State 
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of  Rhode  Island's  municipal  solid  waste 
landfill  (MSWLF)  pennit  program. 
Under  the  Resource  Conservation  and 
Recovery  Act.  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments,  States  may  develop  and 
implement  permit  programs  for 
MSWLFs  for  review  and  an  adequacy 
determination  by  EPA.  This  proposed 
rule  would  document  EPA's 
determination  that  Rhode  Island's 
MSWLF  permit  program  is  adequate  to 
ensure  compliance  with  Federal 
MSWLF  requirements. 
DATES:  Submit  comments  and  requests 
for  public  hearing  on  or  before 
November  4. 1999.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
additional  information. 
ADDRESSES:  Mail  all  comments  and 
requests  for  public  hearing  concerning 
this  proposed  rule  to  Michael  Hill. 
United  States  Environmental  Protection 
Agency,  Region  1,  One  Congress  Street. 
Suite  1100,  Mail  Code  CHW,  Boston, 
MA  02114.  Copies  of  Rhode  Island's 
application  for  a  determination  of 
adequacy  are  available  at  the  following 
locations  for  inspection  and  copying:  (1) 
During  the  hours  of  8:00  a.m.  to  4:00 
p.m.,  Rhode  Island  Department  of 
Environmental  Management,  235 
Promenade  Street,  Providence,  RI,  Attn: 
Mr.  Christopher  Shafer.  telephone 
number:  (401)  222-2797,  ext.  7511;  and 
(2)  during  the  hoius  of  8:00  a.m.  to  5:00 
p.m..  United  States  Environmental 
Protection  Agency,  Region  1,  One 
Congress  Street,  Suite  1100,  Boston,  MA 
02203,  Attn:  Ellen  Culhane,  telephone 
number:  (617)  918-1225. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Michael  Hill,  United  States 
Environmental  Protection  Agency, 
Region  1,  One  Congress  Street,  Suite 
1100,  Mail  Code  CHW,  Boston,  MA 
02114;  telephone  number:  (617)  918- 
1398. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  October  9, 1991,  the 
Environmental  Protection  Agency  (EPA) 
promulgated  the  "Solid  Waste  Disposal 
Facility  Criteria:  Final  Rule"  (56  FR 
50978.  Oct.  9, 1991).  That  rule 
established  Part  258  of  Title  40  of  the 
Code  of  Federal  Regulations  (CFR)  (40 
CFR  part  258).  The  criteria  set  out  in  40 
CFR  part  258  include  location 
restrictions  and  standards  for  design, 
operation,  groimdwater  monitoring, 
corrective  action,  financial  assurance 
and  closure  and  post-closiue  care  for 
mimicipal  solid  waste  landfills 
(MSWLFs).  The  40  CFR  part  258  criteria 
establish  minimum  Federal  standards 
that  take  into  account  the  practical 


capability  of  owners  and  operators  of 
MSWLFs  while  ensuring  that  these 
facilities  are  designed  and  managed  in 
a  manner  that  is  protective  of  human 
health  and  the  environment. 

Section  4005(c)(1)(B)  of  Subtitle  D  of 
the  Resource  Conservation  and 
Recovery  Act  (RCRA),  as  amended  by 
the  Hazardous  and  Solid  Waste 
Amendments  of  1984,  requires  States  to 
develop  and  implement  permit 
programs  to  ensure  that  MSWLFs  will 
comply  with  the  40  CFR  part  258 
criteria.  RCRA  SecUon  4005(c)(1)(C) 
requires  EPA  to  determine  whether  the 
permit  programs  that  States  develop  and 
implement  for  these  facilities  are 
adequate. 

To  fulfill  this  requirement  to 
determine  whether  State  permit 
programs  that  implement  the  40  CFR 
part  258  criteria  are  adequate,  EPA 
promulgated  the  State  Implementation 
Rule  (SIR)  (63  FR  57025,  Oct.  23, 1998). 
The  SIR,  which  established  Part  239  of 
Title  40  of  the  CFR  (40  CFR  part  239), 
has  the  following  four  purposes:  (1)  It 
spells  out  the  requirements  that  State 
programs  must  satisfy  to  be  determined 
adequate;  (2)  it  confirms  the  process  for 
EPA  approval  or  partial  approval  of 
State  permit  programs  for  MSWLFs;  (3) 
it  provides  the  procedures  for 
withdrawal  of  such  approvals;  and  (4)  it 
establishes  a  flexible  framework  for 
modifications  of  approved  programs. 

Only  those  owners  and  operators 
located  in  States  with  approved  permit 
programs  for  MSWLFs  can  use  the  site- 
specific  flexibility  provided  by  40  CFR 
part  258,  to  the  extent  the  State  permit 
program  allows  such  flexibiUty.  Every 
standard  in  the  40  CFR  part  258  criteria 
is  designed  to  be  implemented  by  the 
owner  or  operator  with  or  without 
oversight  or  participation  by  EPA  or  the 
State  regulatory  agency.  States  with 
approved  programs  may  choose  to 
require  facilities  to  comply  with  the  40 
CFR  part  258  criteria  exactly,  or  they 
may  choose  to  allow  owners  and 
operators  to  use  site-specific  alternative 
approaches  to  meet  the  Federal  criteria. 
The  flexibility  that  an  owner  or  operator 
may  be  allowed  imder  an  approved 
State  program  can  provide  a  significant 
reduction  in  the  burden  associated  with 
complying  with  the  40  CFR  part  258 
criteria.  Regardless  of  the  approval 
status  of  a  State  and  the  permit  status  of 
any  facility,  the  40  CFR  part  258  criteria 
shall  apply  to  all  permitted  and 
unpermitted  MSWLFs. 

"10  receive  a  determination  of 
adequacy  for  a  MSWLF  permit  program 
under  the  SIR,  a  State  must  have 
enforceable  standards  for  new  and 
existing  MSWLFs.  These  State  standards 
must  be  technically  comparable  to  the 


40  CFR  part  258  criteria.  In  addition,  the 
State  must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
and  conditions  to  all  new  and  existing 
MSWLFs  in  its  jurisdiction.  The  State 
also  must  provide  for  public 
participation  in  pennit  issuance  and 
enforcement,  as  required  in  RCRA 
Section  7004(b).  Finally,  the  State  must 
demonstrate  that  it  has  sufficient 
compUance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
permit  program.  EPA  expects  States  to 
meet  all  of  these  requirements  for  all 
elements  of  a  pennit  program  before  it 
gives  full  approval  to  a  State's  program. 

n.  State  of  Rhode  Island 

On  March  18, 1994,  Rhode  Island 
submitted  a  complete  appUcation  for  a 
determination  of  adequacy  of  its 
MSWLF  permit  program  to  EPA.  EPA 
reviewed  the  application  and  requested 
additional  information  about  program 
implementation.  Rhode  Island  provided 
this  information.  As  a  result  of  the 
review  process,  Rhode  Island  identified 
certain  deficiencies  in  its  MSWLF 
permit  program  regulations,  and  it 
proposed  revisions  to  make  the  program 
consistent  with  the  Federal  minimum 
criteria  imder  40  CFR  part  258.  On 
March  23, 1995.  EPA  provided  Rhode 
Island  with  its  conmients  regarding  the 
application  and  acknowledged  that 
Rhode  Island  had  proposed  to  revise  the 
MSWLF  permit  program  regulations. 
Rhode  Island  provided  EPA  with  these 
proposed  revisions,  subject  to  public 
comment,  on  August  28, 1995.  On 
September  25,  1995,  EPA  informed 
Rhode  Island  that  it  had  (1)  completed 
its  review  of  the  proposed  revisions,  and 
(2)  determined  that  upon  their  adoption 
as  written,  EPA  would  publish  a 
tentative  full  determination  of  adequacy 
for  the  State's  MSWLF  permit  program 
in  the  Federal  Register.  Before 
publication  of  this  notice,  however. 
Rhode  Island  further  amended  its 
MSWLF  permit  program  regulations.  It 
made  these  amendments  in  order  to 
satisfy  certain  State  law  requirements 
and  conform  the  regulations  to  certain 
Rhode  Island  Department  of 
Environmental  Management  (RIDEM) 
recycling  requirements,  and  because  of 
a  RIDEM  reorganization.  The  revised 
MSWLF  permit  program  regulations 
became  effective  on  January  30,  1997. 
EPA  reviewed  these  regulations  and 
requested  additional  information  about 
program  implementation,  which  Rhode 
Island  provided. 

Based  on  its  review,  EPA  has 
tentatively  determined  that  all  portions 
of  Rhode  Island's  MSWLF  pennit 
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program  meet  all  the  requirements 
necessary  to  qualify  for  full  program 
approval  and  ensure  compliance  with 
the  40  CFR  part  258  criteria. 

By  finding  that  Rhode  Island's 
MSWLF  permit  program  is  adequate, 
EPA  does  not  intend  to  affect  the  rights 
of  Federally  recognized  Indian  Tribes  in 
Rhode  Island,  nor  does  it  intend  to  limit 
the  existing  rights  of  the  State  of  Rhode 
Island.  In  addition,  nothing  in  this 
action  should  be  construed  as  making 
any  determinations  or  expressing  any 
position  with  regard  to  Rhode  Island's 
audit  law  (R.I.  Gen.  Laws  §§42-17.8-1 
to  8-8).  The  action  taken  here  does  not 
express  or  imply  any  viewpoint  on  the 
question  of  whether  there  are  legal 
deficiencies  in  this  or  any  other 
Federally  authorized,  delegated,  or 
approved  program  resulting  from  the 
effect  of  Rhode  Island's  audit  law. 

RCRA  Section  4005(a)  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  RCRA  Section  7002  to 
enforce  the  40  CFR  part  258  criteria 
independent  of  any  State  enforcement 
program.  EPA  expects  that  any  owner  or 
operator  complying  with  provisions  in  a 
State  program  approved  by  EPA  should 
be  considered  to  be  in  compliance  with 
the  40  CFR  Part  258  criteria. 

m.  Public  Comments  and  Public 
Hearing 

The  public  may  submit  written 
comments  on  this  proposed  rule.  The 
deadline  for  submitting  written 
comments  is  in  the  DATES  section  of 
this  proposed  rule.  EPA  will  consider 
all  public  comments  on  this  proposed 
rule  that  it  receives  diiring  the  public 
comment  period  and  during  any  public 
hearing,  if  held.  Issues  raised  by  those 
comments  may  be  the  basis  for  a 
determination  of  inadequacy  for  Rhode 
Island's  program.  EPA  will  make  a  final 
decision  on  approval  of  the  State  of 
Rhode  Island's  program  and  will 
publish  the  final  rule  in  the  Federal 
Register.  The  final  rule  shall  include  a 
summary  of  the  reasons  for  the  final 
determination  and  responses  to  all 
significant  comments. 

Although  RCRA  does  not  require  EPA 
to  hold  a  public  hearing  on  a  tentative 
determination  to  approve  any  State's 
MSWLF  permit  program,  EPA  will  hold 
a  public  hearing  on  this  determination 
if  enough  persons  express  interest  by 
either  writing  to  EPA  at  the  address  in 
the  ADDRESSES  section  above  or  calling 
the  EPA  representative  listed  in  the' 
CONTACTS  section  above  within  thirty 
(30)  days  of  the  date  of  publication  of 
this  proposed  rule.  EPA  will  notify  all 
persons  who  submit  comments  on  this 
notice  if  there  is  public  interest  in  a^ 
hearing.  In  addition,  anyone  who 


wishes  to  learn  whether  the  hearing  will 
be  held  may  call  the  EPA  representative 
listed  in  the  CONTACTS  section  above. 
The  State  will  participate  in  the  public 
hearing  if  it  is  held. 

Copies  of  Rhode  Island's  application 
are  available  for  inspection  and  copying 
at  the  location  indicated  in  the 
ADDRESSES  section  of  this  proposed  rule. 

rV.  Regulatory  Assessments 

A.  Compliance  With  Executive  Order 
12866:  Regulatory  Planning  and  Review 

Under  Executive  Order  (E.O.)  12866 
(58  FR  51735,  Oct.  4, 1993),  EPA  must 
determine  whether  any  proposed  or 
final  regulatory  action  is  "significant" 
and  therefore  subject  to  Office  of 
Management  and  Budget  (0MB)  review 
and  the  requirements  of  the  Executive 
Order.  The  order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  Agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

0MB  has  exempted  today's  action 
fit)m  E.0. 12866  review. 

B.  Compliance  With  E.O.  12875— 
Enhancing  the  Intergovernmental 
Partnership 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  inciured  by  those 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  E.O.  12875  requires  EPA  to 
provide  to  0MB  a  description  of  the 
extent  of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  natiu«  of 
their  concerns,  any  written 
communications  from  the  govenunents, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 


officials  and  other  representatives  of 
State,  local  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  - 

Today's  action  implements 
requirements  specifically  set  forth  by 
the  Congress  in  Sections  4005(c)(1)(B) 
and  (c)(1)(C)  of  Subtitle  D  of  RCRA,  as 
amended,  without  the  exercise  of  any 
discretion  by  EPA.  Accordingly,  the 
requirements  of  Section  1(a)  of  E.O. 
12875  do  not  apply  to  today's  action. 

C.  Compliance  With  E.O.  13045— 
Children's  Health  Protection 

E.O.  13045,  entitled  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
Apr.  23, 1997)  applies  to  any  rule  that 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
EPA  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  EPA. 
EPA  interprets  E.O.  13045  as  applying 
only  to  those  regulatory  actions  thiat  are 
based  on  health  or  safety  risks,  such  that 
the  analysis  required  under  Section  5- 
501  of  the  Order  has  the  potential  to 
influence  the  regulation.  Today's  action 
is  not  subjectlo  E.O.  13045  because  it 
does  not  establish  an  environmental 
standard  intended  to  mitigate  health  or 
safety  risks. 

D.  Compliance  With  E.O.  13084— 
Consultation  and  Coordination  With 
Indian  Tribal  Governments 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  commimities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
Uiose  governments.  If  EPA  complies  by 
consulting,  E.O.  12875  requires  EPA  to 
provide  to  0MB,  in  a  separately 
identified  section  of  the  preamble  to 
today's  action,  a  description  of  the 
extent  of  EPA's  prior  consultation  with 
representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
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regulation.  In  addition,  E.0. 13084 
requires  EPA  to  develop  an  effisctive 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  action  implements 
requirements  specifically  set  forth  by 
Congress  in  Sections  4005(c)(1)(B)  and 
(c)(1)(C)  of  Subtitle  D  of  RCRA,  as 
amended,  without  the  exercise  of  any 
discretion  by  EPA.  Accordingly,  the 
requirements  of  Section  3(b)  of  E.O. 
13084  do  not  apply  to  today's  action. 

E.  Compliance  With  the  Regulatory 
Flexibility  Act 

EPA  has  determined  that  this 
tentative  determination  of  adequacy  vtrill 
not  have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities.  The  MSWLF  revised  criteria  in 
40  CFR  part  258  provide  directors  of 
States  with  approved  programs  the 
authority  to  exercise  discretion  and  to 
modify  various  Federal  requirements. 
Directors  of  approved  States  may 
modify  certain  of  these  Federal 
requirements  to  make  them  more 
flexible  on  either  a  site-specific  or  State- 
wide basis.  In  many  cases,  exercise  of 
this  flexibility  results  in  a  decrease  in 
burden  or  economic  impact  upon 
owrners  or  operators  of  MSWLFs.  Thus, 
with  EPA's  determination  that  the 
Rhode  Island  MSWLF  permitting 
program  is  adequate,  the  burden  on 
MSWLF  owners  and  operators  in  that 
State  that  are  also  small  entities  should 
be  reduced.  Moreover,  because  small 
entities  that  own  or  operate  MSWLFs 
are  already  subject  to  the  requirements 
in  40  CFR  part  258  (although  some 
small  entities  may  already  be  exempted 
from  certain  of  these  requirements,  such 
as  the  groundwater  monitoring  and 
design  provisions  (40  CFR  258.1(f)(1)). 
today's  action  does  not  impose  any 
additional  bimiens  on  them. 

F.  Compliance  With  the  Conffvssional 
Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 


States  prior  to  publication  of  the  rulenn 
the  Federal  Register.  This  action  is  not 
a  "major  rule"  as  defined  by  5  U.S.C. 
804(2). 

G.  Compliance  With  the  Unfunded 
Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  sectibn  205 
of  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  UMRA 
section  205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover.  UMRA  section  205  allows 
EPA  to  adopt  an  alternative  other  than 
the  least  costly,  most  cost-effective  or 
least  burdensome  alternative,  if  the 
Administrator  publishes  vvath  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted.  Before  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  imiquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed, 
under  section  203  of  UMRA,  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabUng 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  action  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local  or  tribal  governments  or  the 
private  sector.  It  implements  mandates 
specifically  and  explicitly  set  forth  by 
the  Congress  in  Sections  4005(c)(1)(B) 
and  (c)(1)(C)  of  Subtitle  D  of  RCRA,  as 
amended,  without  the  exercise  of  any 
poUcy  discretion  by  EPA.  In  any  event, 
EPA  does  not  beUeve  that  this  tentative 
determination  of  the  State  program's 
adequacy  will  result  in  estimated  costs 


of  $100  million  or  more  to  State,  local, 
and  tribal  governments  in  the  aggregate, 
or  to  the  private  sector,  in  any  one  year. 
This  is  due  to  the  additional  flexibility 
that  the  State  can  generally  exercise 
(which  will  reduce,  not  increase, 
compUance  costs).  Moreover,  this 
tentative  determination  will  not 
significantly  or  uniquely  affect  small 
governments  including  Tribal  small 
governments.  As  to  the  applicant,  the 
State  has  received  notice  of  the 
requirements  of  an  approved  program, 
has  had  meaningful  and  timely  input 
into  the  development  of  the  program 
requirements,  and  is  fully  informed  as 
to  compliance  with  the  approved 
program.  Thus,  any  appUcable 
requirements  of  section  203  of  the  Act 
have  been  satisfied. 

H.  Compliance  With  E.O.  12898— 
Environmental  Justice 

EPA  is  committed  to  addressing 
environmental  justice  concerns  and  is 
assuming  a  leadership  role  in 
environmental  justice  initiatives  to 
enhance  environmental  quality  for  all 
residents  of  the  United  States.  The 
Agency's  goals  are  to  ensure  that  no 
segment  of  the  population,  regardless  of 
race,  color,  national  origin,  or  income 
bears  disproportionately  high  and 
adverse  human  health  and 
environmental  effects  as  a  result  of 
EPA's  policies,  programs,  and  activities, 
and  all  people  live  in  clean  and 
sustainable  communities.  EPA  does  not 
beUeve  that  today's  proposed  rule  will 
have  a  disproportionately  high  and 
adverse  environmental  or  economic 
impact  on  any  minority  or  low-income 
group,  or  on  any  other  type  of  affiected 
commimity. 

/.  Compliance  With  the  National 
Technology  Transfer  and  Advancement 
Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA").  Public  Uw 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  volimtary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  0MB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
volimtary  consensus  standards.  This 
proposed  rulemaking  does  not  involve 
technical  standards.  Therefore,  EPA  is 
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not  considering  the  use  of  any  voluntary 
consensus  standards. 

List  of  Subjects  in  40  CFR  Part  258 

Environmental  protection.  Adequacy, 
Administrative  practice  and  procedure, 
Municipal  solid  waste  landfills,  Non- 
hazardous  soUd  waste.  State  permit 
program  approval. 

Audiority:  42  U.S.C  6912,  6945,  6949(a). 

Dated:  September  23. 1999. 
JohnP.DeVillan, 
Regional  Administrator,  Region  I. 
[PR  Doc.  99-25839  Filed  10-4-99;  8:45  am] 
■lUMQ  COM  aaao-ao-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
PoclMt  No.  FEMA-729q 

Proposed  Rood  Elevation 
DelannifMliona 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 

summary:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  quahfied  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 


ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller.  P.E.,  Chief.  Hazards 
Study  Branch.  Mitigation  Directorate. 
500  C  Street  SW..  Washington,  DC 
20472.  (202)  646-3461,  or  (e-mail) 
matt.miller@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
proposes  to  make  determinations  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  commimity 
listed  below,  in  accordance  with  Section 
110  of  the  Flood  Disaster  Protection  Act 
of  1973. 42  U.S.C.  4104,  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  base  Hood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10.  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 


Regulatory  Flexibility  Act 

The  Associate  Director  for  Mitigation 
certifies  that  this  proposed  rule  is 
exempt  from  the  requirements  of  the 
Regtdatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973.  42 
U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eUgibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Plaiming  and  Review.  58  FR  51735. 

Executive  Order  12612,  Federalisnr 

This  proposed  rule  involves  no 
poUcies  that  have  federalism 
implications  under  Executive  Order 
12612.  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Pari  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— {AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp..  p.  329;  E.O.  12127.  44  FR  19367. 
3  CFR,  1979  Comp..  p.  376.  §67.4. 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


Slate 

CityAown/county 

Source  of  flooding 

Location 

#Depth  in  feet  above 

ground.  *Elevatk)n  in  teet. 

(NGVD) 

Existing 

Modified 

Colorado 

Breckenridge 
(Town)  Summit 
County. 

Blue  Rrver  Middle  Branch 

Cucumber  Gulch 

Illinois  Gulch 

Approximately   1,160  feet  upstream  of 
County  Road  3. 

Approximately  1,800  feet  upstream  of 
South  Park  Drive. 

Approximately  100  feet  upstream  of  con- 
fluence with  Blue  River  MkJdIe  Branch. 

Approximately  50  feet  upstream  of  Airport 
Road. 

At  confluertce  with  Blue  River  Mkldle 
Branch. 

hkKie 

None 

None 

None 

*9,615 

•9.350 

•9.631 
•9.457 
•9.469 
•9.615 
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State 


City/town/county 


Source  of  flooding 


of 


Jones  Gulch 


Approximately    200    feet    upstream 

Boreas  Pass  Road. 
Approximately  1,250  feet  upstream  from 

confluence  witti  Blue  River. 
Approximately  2,300  feet  upstream  from 
confluence  with  Blue  River. 
Maps  are  available  for  inspection  at  the  Engineering  Office,  150  Ski  Hill  Road,  Breckenridge,  Colorado. 
Send  comments  to  The  Honorable  Steve  West,  Mayor,  Town  of  Breckenridge,  P.O.  Box  588,  Breckenridge,  Cokjrado  80424. 


Locatkxi 


#Depth  in  feet  above 

grourxi.  'Elevation  in  feet 

(NGVD) 


Existing 


ftone 


None 


Modified 


Nevada 


Washoe  County 
and  Incorporated 
Areas. 


Mogul  Creek 


At  intersection  with  Interstate  80  Frontage 
Road. 


None 


i^one 


Approximately  1,050  feet 

upstream  from  Cliff  View 

Court. 

Maps  are  available  ftv  inspection  at  Washoe  County  Engineering,  1001  East  9th  Street  Reno,  Nevada. 
Send  comments  to  The  Honorable  Jim  Galloway.  Chairman,  Washoe  County  Commission,  P.O.  Box  1 1 130,  Reno.  Nevada  89520 
Maps  are  available  for  inspection  at  ttie  Community  Development  Office,  450  Sinclair  Street,  Reno.  Nevada. 
Send  comments  to  The  Honorable  Jeff  Griffin,  Mayor,  City  of  Reno,  P.O.  Box  1900,  Reno,  Nevada  89505. 


Texas 


Harris  County  and 
Incorporated 
Areas. 


White  Oak  Bayou  (E-100- 
00-00). 


Little  White  Oak  Bayou 
E(-1 01-00-00). 

Brickhouse  Gully  (E1 15- 
00-00). 


Just  upstream  of  Campbell  Road  Ap- 
proximately 700  feet  upstream  of 
Talina  Way. 

At  confluence  wilh  White  Oak  Bayou  (E-  *67 

100-00-00). 

Approximately   1,300   feet   upstream   of  None 

Sommermeyer  Road. 

At  confluence  with  White  Oak  Bayou  (E-  *77 

100-00-00). 

Just  upstream  of  West  Gulf  Bank  Road  ...  *86 

Just  upstream  of  Silentwood  Lane *105 

Approximately   2,500   feet  upstream  of  *115 

FairBanks-Fallbrook  Road. 

At  confluence  with  White  Oak  Bayou  (E-  None 

100-00-00). 

Approximately   9,200   feet   upstream   of  None 

Windfem  Forest 

Maps  are  available  for  inspectkxi  at  Harris  County  Permits  Divisk)n,  9900  North  West  Freeway,  Houston,  Texas. 

Send  comments  to  The  Honorable  Robert  Eckels,  Harris  County  Judge,  1001  Preston  Street  Suite  91 1,  Houston,  Texas  77002 

Maps  are  availat)le  for  inspectk>n-at  tt>e  Planning  and  Devek)pment  Office,  61 1  Walker,  6th  FkXK.  Houston,  Texas. 

Send  comments  to  The  Honorable  Lee  P.  Brown,  Mayor,  City  of  Houston,  P.O.  Box  1562,  Houston,  Texas  77251. 

Maps  are  available  for  inspectton  at  the  Publk:  Works  Department  16501  Jersey  Drive,  Houston,  Texas. 

Send  comments  to  The  Honorat)le  Steve  Schneider,  Mayor,  City  of  Jersey  Village,  16501  Jersey  Drive,  hkxjston,  Texas  77040. 


Cole  Creek  (E1 17-00-00) 


Vogel  Creek  (E121-00- 
00).  • 


Ditch  (E141-00-00) 


At  confluence  with  Buffak)  Bayou  (W100- 
00-00). 

Just  upstream  of  West  18th  Street 

Just  upstream  of  Lakeview  Drive  

Approximately    300    feet    upstream    of 

Huflmeister  Road. 
At  confluence  with  White  Oak  Bayou  (E- 

100-00-00). 

Just  upstream  of  West  Rittenhouse  

At  confluence  with  White  Oak  Bayou  (E- 

100-00-00). 


♦38 


•50 

•106 
•133 

•41 

•82 
•61 

•89 
•101 


•9.743 
•9.623 
•9,665 


•4.680 
•4.737 


•38 


*39 
•107 
•133 

•43 

•86 
•68 

•90 
•101 


•73 

•104 

•77 

•85 

•108 
•115 

•103 

•108 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Dated:  September  27, 1999. 
Michael ).  Annstrong, 
Associate  Director  for  Mitigation. 
(PR  Doc.  99-25806  Filed  10-4-99;  8:45  am] 
■UMO  COK  ens-e4-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Parte? 
[Doetot  No.  FEMA-729q 

Propoaed  Flood  Elevation 
Delenninationa 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  Usted  below.  The  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measiu-es  that 
the  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
pubUcation  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
commtmity.  The  respective  addresses 
are  listed  in  the  following  table. 


FOR  FURTHER  INFORMATKM  CONTACT: 
Matthew  B.  Miller,  P.E.,  Chief,  Hazards 
Study  Branch,  Mitigation  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street  SW.,  Washington, 
DC  20472,  (202)  646-3461,  or  (email) 
matt.miller@fema.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  proposes  to  make 
determinations  of  base  flood  elevations 
and  modified  base  flood  elevations  for 
each  community  listed  below,  in 
accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104,  and  44  CFR  67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities.  These 
proposed  elevations  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calctilate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Envimnmental  Policy  Act. 
This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act.  The 
Associate  Director,  Mitigation 
Directorate,  certifies  that  this  proposed 


rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973, 42 
U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  As  a  result,  a 
regulatory  flexibility  analysis  has  not 
been  prepared. 

Regulatory  Classification.  This 
proposed  nde  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  proposed  rule  involves  no  policies 
that  have  federalism  implications  imder 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp..  p.  329;  E.O.  12127,  44  FR  19367. 
3  CFR.  1979  Comp.,  p.  376. 

187.4   [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


Stale 

City/town/county 

Source  of  flooding 

Location 

«Depth  In  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 

Existing 

Modified 

Alabama 

htorthport  (City) 

Tuscaloosa  County  .. 

Twomile  Creek 

Tributary  No.  5 

Approximately  100  feet  upstream  of  con- 
fluence with  Twomile  Creek. 

Approximately  710  feet  upstream  of  con- 
fluence with  Twomile  Creek. 

•183 
*185 

•184 
•186 

K/laps  available  for  inspection  at  the  City  of  f^orthport  City  Hall,  3500  McFarland  Boulevard,  IMorttiport,  Alabama. 

Send  comments  to  The  Honorable  Wayne  Rose.  Mayor  of  the  City  of  Northport,  P.O.  Box  569,  Northport.  Alabama  35476. 


Alabama 

Tuscakx>sa  (City), 
Tuscaloosa  Coun- 

Bee Branch 

At  confluence  with  Hurricane  Creek 

None 

*214 

Approximately  1.600  feet  downstream  of 

ty. 

westbound  Route  59. 

Approximately  1,600  feet  downstream  of 

NOnB 

•278 

westbound  Route  59. 

Cottondate  Creek 

At  confluence  with  Cottondale  Creek 

•248 

•249 

Tributary  Kto.  1  

Approximately    1,600   feet   upstream  of 
56th  Street  East  Dam. 

None 

•298 

Federal  Regirter/Vol.  64,  No.  192 /Tuesday,  October  5.  1999 /Proposed  Rules  53983 


State 


City/lown/county 


Source  of  Hooding 


Cottondale  Creek 
Tributary  No.  1A. 


At  confluence  with  Cottondale  Creek  Trib- 
utary Ho.  1. 
Approximately  2,450  feet   upstream  of 

center  point  of  Interstate  59  and  20/ 

QVC  Road  culvert 
Approximately  2,400  feet  downstream  of 

Kaukx)sa  Avenue. 
Approximately  800  feet  downstream  of 

Springshill  Drive. 
Appiroximately  1,000  feet  downstream  of 

2nd  Avenue  East 
Approximately  630  feet  upstream  of  East 

17th  Street. 
Approximately  660  feet  downstream  of 

31st  Street 
Approximately  525  feet  downstream  of 

25th  Street. 
Approximately  175  feet  downstream  of 

Martin  Luther  King  Jr.  Boulevard. 
Approximately  200  feet  upstream  of  10th 

Avenue. 

Maps  available  for  inspection  at  the  City  of  Tuscakxjsa  Planning  Offtee,  City  Hall,  2201  University  Boulevard,  Tuscaloosa,  Alabama. 
Send  comments  to  The  Honorable  AMn  P.  DuPont  Mayor  of  the  City  of  Tuscakx>sa,  P.O.  Box  2089,  Tuscak>osa,  Alabama  35403. 


Cypress  Creek 


Cribbs  Mill  Creek 


Moody  Swamp  Trib- 
utary No.  2. 


Moody  Swamp  Trib- 
utary No.  3. 


locwion 


*Dep(h  in  feet  above 

ground.  'Elevatkm  in  feet 

(NGVD) 


Existing 


*267 
*289 

•147 
•300 
•180 
•2S8 

•141 
•163 
•140 
•180 


Modified 


•268 
•288 

•148 
•301 
•187 
•2S9 
•142 
•159 
•141 
•179 


Alabama 

Tuscakx>sa  County 

Bee  Branch 

Approxinrately  1 ,600  feet  dO¥«istream  of 
Westbound  Route  59. 

None 

•278 

(Unincorporated 

Areas) 

Approximately  400  feet  downstream  of 

None 

•284 

Westbound  Route  59. 

Maps  available  for  inspectkxi  at  the  Tuscakx>sa  County  Planning  Department,  2902  6th  Street,  Tuscaloosa,  Alabama. 

Send  comments  to  The  Honorable  W.  Hardy  McCollum,  Tuscakx>sa  County  Probate  Judge,  P.O.  Box  20067,  Tuscakxjsa,  Alabama  35402- 
0067. 


Fkxida 

Gulf  County  (Unin- 
corporated Areas). 

Gulf  of  Mexico  

Approximately   0.47   mile   soutfieast   of 
intersection  of  State  Route  30  and 

*6 

*8 

Sunset  Avenue. 

Approximately    500    feet    southwest    of 

•10 

•16 

intersection  of  1-98  and  Fourth  Street 

Approximately  250  feet  east  along  High- 

None 

•7 

way  30  of  crossing  of  Highway  30  over 

Money  Bayou. 

SL  Joseph  Bay 

Approximately  1,000  feet  east  ak>ng  Air- 
port Road  from  its  intersection  with 

•7 

•8 

" 

hnghway30. 

At  intersection  of  Jackson  and  Madison 

None 

•8 

Streets. 

Approximately  500  feet  east  of  intersec- 

•9 

•12 

tion  of  State  Route  30  and  Country 

Club  Road. 

Maps  available  for  inspection  at  the  Gulf  County  Courthouse,  1000  Fifth  Street  Room  147,  Port  St  Joe,  Ftorida. 

Send  comments  to  Mr.  Tommy  Knox,  Chairman  of  the  Gulf  County  Board  of  Commissk)ners,  1000  Fifth  Street  Port  St  Joe,  Ftorida  32456. 


Ftorida 

Port  St.  Joe  (City), 
Gulf  County. 

St  Joseph  Bay  

At  intersection  of  11th  Street  and  Palm 
Boulevard. 

None 

•8 

Approximately  250  feet  west  of  intersec- 

•10 

•12 

tk>n  of  ConstitutkKi   Drive   arxl    14th 

Street 

At  intersectk)n  of  16th  Street  and  Long 

•7 

•8 

Avenue. 

Shaltow  FkXHiing  

Approximately  200  feet  southeast  of  inter- 
section of  Fourth  Street  and  Woodward 
Avenue. 

•10 

•8 

Maps  available  for  inspection  at  tfie  Port  St  Joe  Chamber  of  Commerce  Office,  105  West  4th  Street  Port  St  Joe,  FkxkJa. 
Send  comments  to  The  Honorable  Frank  Pate,  Jr.,  Mayor  of  ttie  City  of  Port  St  Joe,  305  Cecil  G.  Costin,  Sr.,  Boulevard,  Port  St  Joe,  Fk>rida 
32456. 


Georgia 


Blue  Ridge  (City), 
Fannin  County. 


Mineral  Springs 
Creek. 


Approximately  2,400  feet   upstream 
Pine  Ridge  Road. 


of 


None 


•1.6 
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CityAown/county 


Source  of  flooding 


Location 


fOepth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


Modified 


Approximately  2,500  feet   upstream   of  None 

Pine  Ridge  Road. 

Maps  available  for  inspection  at  the  Fannin  County  Land  Development  Office,  171  Church  Street,  Blue  Ridge,  Georgia. 
Send  comments  to  The  Honorable  Robert  Green,  Mayor  of  the  City  of  Blue  Ridge,  P.O.  Box  2349,  Blue  Ridge,  Georgia  30513. 


•1.671 


Georgia 


Fannin  County  (Ur>- 
incorporated 
Areas). 


Wilscot  Creek 


Sugar  Creek 


Stanley  Creek 


Big  Creek 


Nodntootia  Creek 


Fightingtown  Creek 


Cooper  Creek 


Hothouse  Creek 


Middle  Reach 
Tocooa  River. 


Upper  Reach  Tocooa 
River. 

Approximately  0.53  mite  upstream  of  Pri- 
vate Drive  (2nd). 

Approximately  300  feet  downstream  of 
Cutcane  Road. 

Approximately    0.87  'mile    upstream    of 
Holly  Ridge  Lane. 

Approximately  400  feet  upstream  from 
CSX  Transportation. 

Approximately  600  feet  upstream  from 
CSX  Transportaiton. 

Maps  available  for  inspection  at  the  Fannin  County  Land  Devek)pment  Office,  171  Church  Street,  Blue  Ridge,  Georgia. 
Send  comments  to  Mr.  Give  Bowers,  Jr.,  Chainnan  of  the  Fannin  County  Board  of  Commissioners,  171  Church  Street, 
30513. 


Hemptown  Creek 


Lower  Reach  Toocoa 
River. 


Approximately  580 
Old  Dial  Road. 


feet  downstream  of 


Approximately    0.73   mile    upstream    of 

State  Route  60. 
Approximately  50  feet  downstream   of 

CSX  Transportation. 

At  Maxwell  Road 

Approximately  200  feet  downstream  of 

Aska  Road. 
Approximately    0.64    mile    upstream    of 

Stanley  Creek  Road. 

At  confluence  with  Toccoa  River 

Approximately  1.53  miles  upstream  of  L^ 

Creek  Road. 

At  confluence  witfi  Tocooa  River 

Approximately   1.04  miles  upstream  of 

Doublehead  Gap  Road. 
Approximately  0.21  mile  downstream  of 

West  Tennessee  Avenue. 
Approximately   1.57  miles  upstream  of 

OM  Highway  2. 
Approximately  0.51  mile  downstream  of 

Georgia  Highway  60. 
Approximately  3.54  miles  upstream  of 

Georgia  Highway  60. 
Approximately  2.61  miles  downstream  of 

Georgia  Highway  60. 
Approximately  1.35  miles  upstream  of 

Laurel  Springs  Road. 
Approximately  3.01  miles  downstream  of 

Shalk>wford  Road. 
Approximately    1.1    miles    upstream    of 

Doublehead  Gap  Road. 
At  confluence  with  Cooper  Creek 


None 


•1,726 


None 

•1,920 

None 

•1,509 

None 
None 

•1.830 
•1,764 

None 

•1.816 

None 
None 

•1.820 
•1,943 

None 
None 

•1.838 
•2.025 

None 

•1.460 

None 

•1.804 

None 

•2,004 

norw 

•2.087 

•1.502 

None 

•1.681 

None 

•1.721 

None 

•1.880 

None 

•2.002 

None 

•2.041 

None 

•1.563 

None 

•1.804 

None 

•1.468 

None 

•1,468 

Blue  Ridge,  Georgia 


Georgia McCaysville  (City) 

I     Fannin  County. 


Toccoa  River 


Approximately  200  feet  south  of  intersec- 
tk>n  of  Hill  Road  and  River  Road. 


None 


•1.468 


Maps  available  for  inspection  at  the  McCaysville  City  Hall,  223  Blue  Ridge  Drive.  McCaysville,  Georgia. 

Send  comments  to  The  Honorable  Donney  Dockery.  Mayor  of  the  City  of  McCaysville,  P.O.  Box  6,  McCaysvHIe,  Georgia  30555. 


Minnesota . 


Becker  (City) 
Sherburne  County. 


Mississippi  River 


Elk  River 


Approximately  1.875  miles  upstream  of 

State  Highway  25. 
Approximately  6.56  miles  upstream  of 

State  Highway  25. 
Approximately    900    feet    upstream    of 

County  Highway  4. 
Approximately  2.56  miles  upstream  of 

County  Highway  4. 


None 

•913 

None 

•936 

None 

•947 

•951 
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1 

Stat* 

CityAown/county 

Source  of  fkxxling 

Location 

tDepth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 

Existing 

Modified          1 

Maps  available  for  inspection  at  the  Becker  City  Hall,  12060  Sherburne  Avenue,  Becker,  Minnesota. 

Send  comments  to  The  Honorable  Judy  Bowatz.  Mayor  of  the  City  of  Becker,  P.O.  Box  337,  Becker,  Minnesota  55308. 

Minnesota 

Elk  River  (City) 
Sherburne  County. 

ispectk)n  at  the  Elk  Rivt 
"he  Honorat>le  Stephani 

Tfott  Brook 

Approximately  0.75  mile  downstream  of                  None 

divergence  of  East  Channel  Trott  Brook. 
Approximately  0.4  mile  upstream  of  diver-                  None 

gence  of  East  Channel  Trott  Brook. 
0  Parkway,  Elk  River,  Minnesota. 
City  of  Elk  River,  P.O.  Box  490,  Ek  River,  Minnesota  55330. 

•880 
•887 

Maps  available  for  ir 
Send  comments  to  1 

»r  City  Hall,  13065  Oron 
e  Klinging,  Mayor  of  the 

Minnesota 

Sherburne  County 
(Unincorporated 
Areas). 

Mississippi  River 

Elk  River  .„ 

Approximately  4.1  miles  downstream  of 
U.S.  Route  101. 

Approximately  0.51  mile  downstream  of 

St.  Ctoud  Dam. 
Approximately   1,000  feet   upstream   of 

County  Highway  4. 
At  Bio  Elk  Lake  

None 

IklnnM 

MrifM 

•856 

•971 
•947 

•968 

a. 

(  River,  Mir>- 

Maps  available  for  inspection  at  the  Sherburne  County  Planning  and  Zoning  Department.  13880  Highway  10,  Elk  River,  Minnesot 

Send  comments  to  Mr.  Terry  Nagorski,  Chairperson  of  the  Sherburne  County  Board  of  Commissioners.  13880  Highway  10.  E* 
nesota  55330. 

New  Jersey  

Morris  Plains  (Bor-        Watnong  Brook Approximatflly  40  feet  downstream   of                   ^370               ^371 

ough).                                                           West  Hanover  Avenue. 

Morris  County  Approximately  780  feet  upstream  of  Con-                    *448                ^450 

rail, 
spectkin  at  the  Morris  Plains  Borough  Clerks  Office,  531  Speedwell  Avenue,  Morris  Plains,  New  Jersey. 
The  Honorable  Frank  Dreutzler,  Mayor  of  the  Borough  of  Morris  Plains,  P.O.  Box  305,  531  Speedwell  Avenue,  Morris 
i  07950. 

Maps  available  for  in 
Send  comments  to 
Plains,  New  Jerse 

New  York  

Com  Brook  (Village) 

Herkimer  County  — 
specfion  at  the  Cold  Br( 

CoM  Brook 

x)k  vaiage  HaH.  457  M^ 

Approximately   80   feet   downstream   of 
U.S.  Route  8  where  it  crosses  just  up- 
stream of  the  downstream  corporate 
limits. 

Approximately  75  feet  upstream  of  U.S. 
Route  8  where  it  crosses  just  down- 
stream of  the  upstream  corporate  limits, 
lin  Street,  Cold  Brook,  New  York. 

None 

•797 
•1,012 

Maps  available  for  in 

Send  comments  to  The  Honorable  Juan  Butera,  Mayor  of  the  VHiage  of  CoM  Brook,  P.O.  Box  215,  Cold  Brook.  New  York  13324. 


New  York 


Otsego  Lake 


None 


Cooperstown  (Vil- 
lage). 

Otsego  County. 

Maps  available  for  inspectkMi  at  the  Cooperstown  Village  Hall,  22  Main  Street,  Cooperstown,  New  York. 
Send  comments  to  The  Honorable  Wendell  Tripp,  Mayor  of  the  Village  of  Cooperstown,  P.O.  Box  346,  Cooperstown.  f^ew  York,  13326. 


Entire  shoreline  within  community 


•1.194 


New  York 


Greenwich  (Village) 
Washington  County 


Batten  Kill 


None 


•343 


Approximately  1,185  feet  downstream  of 

Golden  Fleece  Dam. 
Approximately  2,160  feet  upstream  of  the 

most  upstream  dam. 

Maps  available  for  inspectkm  at  the  Greenwnh  VHIage  Hall,  6  Academy  Street,  Greenwk:h,  New  York. 

Send  comments  to  The  Honorable  Christopher  McConnick,  Mayor  of  the  Village  of  GreenwKh,  Village  Hall,  6  Academy  Street,  Greenwich, 
New  York  12834. 


•314 


New  York 


Ltoyd  (Town)  Ulster 
County. 


Black  Creek 


Twaatfskill  Creek 


Approximately  100  feet  downstream  of 

Pancake  Holk>w  Road. 
Approximately   1.07  miles  upstream  of 

State  Route  44. 
Approximately  140  feet  downstream  of 

Van  Wagner  Road. 
Approximately  1  mile  upstream  of  Tillison 

Avenue. 

Maps  available  for  inspection  at  the  Uoyd  Town  Hal,  12  Church  Street,  New  York. 
Send  comments  to  Mr.  Raymond  J.  Constantino,  Town  of  Uoyd  Supervisor,  12  Church  Street,  Highland,  New  York  12528. 


None 

•317 

IlImma 

•518 

None 

•249 

None 

•337 

New  York New  Bremen  (Town) 


Black  River 


Approximately  100  feet  downstream  of 
State  Route  410. 


None 


•737 
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State 

City/town/county 

Source  of  flooding 

Location 

#Deptti  in  feet  alxwe 

ground.  'Elevation  in  feet 

(NGVD) 

Existing 

Modified 

Lewis  County 

Approximately    0.95    mile    upstream    of 
Lowville  and  Beaver  River  Railroad. 

None 

•743 

Maps  available  for  inspection  at  the  New  Bremen  Town  Hall,  RR  3,  Lowville,  New  York. 

Send  comments  to  Mr.  Frederick  J.  Schneider,  New  Bremen  Town  Supervisor,  RR  1  Box  85,  Castorland,  New  York  13620. 


New  York 


Painted  Post  (Vil- 
lage). 
Steuben  County  ... 


Chemung  River 


At  the  downstream  corporate  limits 


At  confluence  of  Cohocton  and  Tioga 

Rivers. 
Cohocton  River At  confluence  with  Chemung  and  Tioga 

Rivers. 
Approximately   1,600  feet  upstream  of 

Conrail. 
Tioga  River At    confluence    with    Chemung     arid 

Cohocton  Rivers. 
Approximately  0.9  mile  upstream  of  corv 

fiuence  with  Chemung  River. 

Maps  available  for  inspection  at  the  Painted  Post  Village  Hall.  Comer  of  Steuben  &  West  High  Street,  Painted  Post,  New  York. 

Send  comments  to  The  Honorable  Roswell  Crozier,  Jr.,  Mayor  of  the  Village  of  Painted  Post,  P.O.  Box  1 10,  Painted  Post,  New  York  14870. 


•942 

•934 

•943 

•935 

•943 

•935 

•945 

•938 

•943 

•935 

•947 

•938 

New  York 


Watson  (Town) 
Lewis  County. 
Lewis  County  .... 


Black  River 


At  approximately  140  feet  downstream  of 

downstream  corporate  limits. 
At  upstream  corporate  limits 


None 
None 


•743 
•747 


Maps  available  for  inspectkxi  at  the  Watson  Town  Hall.  Clerk's  Offne,  Star  Route,  Lowville,  New  York. 

Send  comments  to  Mr.  VirgH  E.  Taytor,  Watson  Town  Supervisor,  Star  Route.  Box  158.  Lowville,  New  York  13367. 

North  Carolina »... 

Cumberland  County 
(Unincorporated 
Areas). 

Tank  Creek 

Approximately  100  feet  downstream  of 
Seaboard  Coast  Line  Railroad. 

Approximately  1,800  feet  downstream  of 
Seaboard  Coast  Line  Railroad. 

None 
None 

*174 
•171 

Maps  available  for  inspectkm  at  the  Cumberland  County  OkJ  Courthouse,  Engineering  Department,  130  Gillespie  Street,  Room  214,  Fayette- 

ville.  North  Carolina. 
Send  comments  to  Mr.  Clifford  Strassenburg,  Cumberland  County  Manager,  Cumberland  County  Administrative  Offwes,  P.O.  Box  1829,  Fay- 

ettavflte.  North  Carolina  28302. 


North  Caroitna 

Durham  (City)  

Durham  County 

Rocky  Creek 

At  confluence  with  Third  Fork  Creek 

•289 

•283 

Approximately    150    feet    upstream    of 

•336 

•330 

Briggs  Avenue. 

ThM  Fork  Creek  

Approximately  0.83  mile  downstream  of 
South  Roxboro  Road. 

•252 

•251 

Approximately  30  feet  upstream  of  East 

•310 

•309 

Forest  Hills  Boulevard. 

Third  FofV  Creek 

Approximately    900    feet    upstream    of 

•252 

•251 

Tributary  A. 

Abandoned  Road. 

Approximately    780    feet    upstream    of 

•286 

•285 

f^lingwood  Drive. 

Third  Fort(  Creek 

Approximately  800  feet  downstream  of 
South  Roxboro  Road. 

•254 

•251 

Tributary  C 

Approximately    30    feet    upstream    of 

•317 

•316 

. 

Princeton  Avenue. 

TWrd  Fori<  Creek  

At  confluence  with  Third  Foric  Creek 

•255 

•252 

Tributary  D 

Approximately    60 .  feet    upstream    of 
Momingskle  Drive. 

•289 

•286 

Third  Foric  Creek  

At  confluence  with  Third  Fori(  Creek 

•291 

•289 

Tributary  E 

Approximately  420  feet  downstream  of 
Ward  Street 

*322 

'323 

Third  Fork  Creek  

At  confluence  with  Third  Fork  Creek  Trib- 
utary C. 

•276 

•275 

Tributary 

Approximately  125  feet  downstream  of 
Archdale  Road. 

•307 

•306 

Maps  available  for  inspectkxi  at  the  Durham  City  Hall,  PuUk:  Wort(s  Department.  101  City  Hall  Plaza,  Durham,  North 
Send  comments  to  The  Honorable  Nnholas  J.  Tennyson,  Mayor  of  the  City  of  Durtiam,  101  City  Hall  Plaza,  Durham, 


Carolina. 

North  Carolina  27701. 


North  Carolina 


Spring  Lake  (Town) 
Cumberiarxl  County 


Tank  Creek 
Tributary  A  . 


At  confluence  with  Tank  Creek 
At  CSX  Transportatkm 


•167 
None 


f4one 
•222 
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State 


Cityrtown/county 


Source  of  flooding 


Location 


#Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


Modified 


Maps  available  for  inspection  at  the  Spring  Lake  Town  Hall.  Inspection's  Department,  300  Ruth  Street,  Spring  Lake,  North  Carolina. 
Send  comments  to  The  Honorable  Marvin  Lucas,  Mayor  of  the  Town  of  Spring  Lake,  P.O.  Box  617,  Spring  Lake,  North  Carolina  28390. 


North  Carolina 


Lake  Gaston 


Entire  shoreline  within  county 


None 


Warren  County  (Un- 
incorporated 
Areas). 

Maps  available  for  inspection  at  the  Wan-en  County  Ranning  and  Zoning  Office,  720  West  Ridgeway  Street,  Warrenton,  North  Carolina. 

Send  comments  to  Ms.  Loria  Williams,  Wanen  County  Manager,  P.O.  Box  619,  Warrenton,  North  Carolina  27589. 


•205 


Ohio 


Hartxjr  View  (Village) 
Lucas  County. 


Maumee  Bay 


None 


Approximately  300  feet  east  of  the  inter- 
section of  Autokee  Street  and 
Lakeview  Avenue. 

Maps  available  for  inspection  at  the  Hartxx  View  Village  Hall,  327  Lakeview  Drive,  Hartx)r  View,  Ohk>. 

Send  comments  to  The  Honorable  Linda  Sue  Byrd,  Mayor  of  the  Village  of  Harbor  View,  P.O.  Box  96,  Hart)or  View,  Ohio  43434. 


•579 


Ohio 


Holland  (Village) 
Lucas  County 


Drennan  Ditch 


At  confluence  with  Wolf  Creek 
At  Village  corporate  limits 


None 
None 


•619 
•634 


Maps  available  for  inspection  at  the  Village  of  Holland  Munk:ipal  Buikjing,  1245  Clarion,  Holland,  Ohio. 

Send  comments  to  The  Honorable  Michael  Yunker,  Mayor  of  the  Village  of  Holland,  1245  Clarion  Street,  Holland,  Ohk>  43528. 


Ohto 

Lucas  County  (Unin- 
corporated Areas). 

Ottawa  River 

Maumee  Bay  

Lake  Fm  

At  the  State  boundary 

•579 

•579 

•579 
•578 

•578 
•578 

•578 
•578 
•578 

•578 
None 

None 
None 
None 

None 
None 
None 

♦637 
None 

*580 

Approximately  0.5  mile  upstream  of  Sum- 
mit Street. 

At  Grassy  Island 

At  the  intersection  of  Decant  Road  and 
Arquette  Road. 

At  Cedar  Point  Road  

•580 

•580 
*579 

Sautter  Ditch 

•579 

Beroer  Ditch 

Approximately  60  feet  downstream  of  the 

confluence  of  Wolf  Ditch. 
At  mouth  at  Maumee  Bay 

•579 
•579 

Cedar  Creek 

Just  downstream  of  Cedar  Point  Road  .... 
At  the  confluence  with  Reno  Side  Cut 

and  Wards  Canal. 
Just  downstream  of  Lyon  Road 

•579 
•579 

Drennan  Ditch 

Zaieski  Ditch 

•579 

An  area  approximately  1,350  feet  west  of 
the   intersection  of  Columbus   Street 
and  Kipling  Drive. 

At  the  confluence  with  Cairl  Ditch  

•634 
•641 

Haefner  Ditch 

At  Whitehouse-Spencer  Road 

•667 

Approximately  650  feet  downstream  of  1- 
475. 

At  the  confluence  of  Vanderpooi  Ditch 

At  the  confluence  with  Haefner  Ditch 

Approximately   75   feet   downstream   of 
North  King  Road. 

Approximately  60  feet  upstream  of  1-475 

Approximately  50  feet  upstream  of  Cen- 
tral Avenue. 

•638 

• 

Vanderpooi  Ditch  

Hill  Ditch  

•641 
•641 
•658 

•638 
•652 

Maps  available  for  inspection  at  the  Lucas  County  Engineering  Office,  One  Government  Center,  Suite  801 ,  Toledo,  Ohk>. 
Send  comments  to  Ms.  Sandy  Isenburg,  President  of  the  Lucas  County  Board  of  Commissoners,  One  Government  Center,  Suite  800,  To- 
ledo. Ohio  43604. 


Ohio 

Oregon  (City)  Lucas 
County. 

Maumee  Bay  

Approximately  1 ,300  feet  northwest  of  the 
intersection  of  Alat>ama  Street  and  Mis- 
sissippi Street. 

At  the  intersection  of  Norden  Road  and 
Jacobs  Road. 

•579 
•578 

♦580 

•579 

Ktaps  available  for  inspection  at  the  City  of  Oregon  BuikJing  and  Zoning  Inspection  Department,  5330  Seaman  Road,  Oregon,  Ohk). 
Send  comments  to  The  Honorable  James  A.  Haley,  Mayor  of  the  City  of  Oregon,  5330  Seaman  Road,  Oregon,  Ohk>  43616. 


Ohio 


Toledo  (City)  Lucas 
County. 


Ottawa  River ... 
Swan  Creek  .... 
Maumee  River 


At  the  City  of  Toledo  corporate  limits 


At  CSX  Transportatkw 

At  the  confluence  with  Maumee  River  

Approximately  105  feet  upstream  of  Mon- 
roe Street. 
At  the  confluence  with  Maumee  Bay 


•579 

•579 
•579 
•579 

•579 


•580 

•580 
•580 
•580 

•580 
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Sisie 

CityAown/county 

Source  of  flooding 

Locstton 

fOepth  in  feet  alx>ve 

ground.  'Elevation  in  feet 

(NGVO) 

Existing 

Modified 

• 

MaumeeBay  

Approximatety  0.6  mile  downstream  of 

the  corporate  limits. 
Entire  coastline  within  the  City  of  Toledo 

*S80 
^579 

•581 
•580 

lylaps  available  for  inspection  at  the  City  of  Toledo  Division  of  Building  Inspection,  One  Government  Center,  Suite  1600,  Toledo,  Ohio. 
Send  comments  to  The  Honorable  Carteton  Finkbeiner,  Mayor  of  the  City  of  Toledo,  One  Government  Center,  Suite  2200,  Toledo,  Ohio 
43604. 


Ohio 


Whitehouse  (Viliage) 
Lucas  County. 


Lxxie  Oak  Ditch 


Just  downstream  of  Whitehouse-Spencer 

Road. 
Just  upstream  of  WaterviHe  Street 


None 
None 


•645 
•655 


Maps  available  for  inspectnn  at  the  Village  of  Whitehouse  Zoning  and  Buikjing  Department,  6655  Provklence  Street,  Whitehouse,  Ohk). 
Send  comments  to  Mr.  Randy  Bukas,  Whitehouse  Village  Administrator,  6655  ProvMence  Street,  Whitehouse.  Ohk>  43571. 


Pennsylvania 

Allegheny  (Town- 
ship) Westmore- 
land County. 

Allegheny  River  

Approximately  4,100  feel  of  upstream 
side  of  Lock  and  Dam  «4. 

•765 

•764 

Approximately  920  feet  downstream  of 

•771 

•770 

confluence  with  Kiskimentos  River. 

Maps  available  lor  irtspectnn  at  the  Allegheny  Township  Supervisor's  Office,  136  Community  BuiMing  Road,  Leechburg,  Pennsylvania. 
Send  comments  to  Mr.  Thomas  Iseman,  Chairman  of  the  Allegheny  Township  Board  of  Supervisors,  136  Community  Building  Road, 
Leechburg.  Pennsylvania  15656. 


Pennsylvania 


AmoM  (City)  West- 
moreland County. 


Allegheny  River 


•755 


Approximately  2,300  feet  upstream  of 

New  Kensington  Highway. 
Approximately  4,300  feet  upstream  of 
New  Kensington  Highway. 
Maps  available  fbr  inspection  at  the  AmokJ  City  Hall,  1829  Fifth  Avenue,  AmokJ,  Pennsylvania. 
Send  comments  to  The  Honorable  William  DeMao,  Mayor  of  the  City  of  AmokJ,  1829  Fifth  Avenue,  AmokJ,  Pennsyh^ania  15068. 


•754 


•753 
•754 


Pennsylvania 


Aspinwall  (Borough) 
Allegheny  County. 


Allegheny  River 


•738 


Approximately  650  feet  downstream  of 

Conrail  Bridge. 
Approximately   1,050  feet  upstream  of 
Conrail  Bridge. 

Maps  available  for  inspectk>n  at  ttie  Aspinwall  Borough  Municipal  Buikjing,  217  Commercial  Avenue,  Aspinwall,  Pennsylvania. 
Send  comments  to  Mr.  Edward  Warchot,  Aspinwall  Borough  Manager,  217  Commercial  Avenue,  Aspinwall,  Pennsylvania  15215. 


•738 


•739 
•739 


Pennsylvania 


Brackenrklge  (Bor- 
ough) Allegheny 
Courity. 


Allegheny  River 


Approximately  3,690  feet  upstream  of 
Ross  Street  (New  Tarentum  BrkJge). 


•757 


•757 


•756 


•756 


Approximately   1.23  miles  upstream  of 
Ross  Street  (New  Tarentum  Bridge). 
Maps  available  for  inspection  at  the  Brackenridge  Borough  Office,  1000  Brackenrtdge  Avenue,  Brackenrkjge,  Pennsylvania. 
Send  comments  to  Mr.  RonaW  Dunlap,  Sr.,  Presklent  of  the  Borough  of  Brackenridge  Council,  1000  Brackenridge  Avenue,  Brackenridge. 
Pennsylvania  15014. 


Pennsylvania 


CheswKk  (Borough) 
Allegheny  County  .... 


Allegheny  River 


•748 


Approximately    0.75    mite    upstream    of 

Lock  and  Dam  No.  3. 
Approximately    1.1    miles    upstream    of 
Lock  and  Dam  No.  3  (at  upstream 
corporated  limits). 

Maps  available  for  inspectkm  at  the  Cheswick  Borough  Office,  220  South  Atlantk:  Avenue,  Cheswick,  Pennsylvania. 
Send  comments  to  Mr.  Andrew  Bock,  CheswKk  Borough  Secretary,  220  South  Atlantk:  Avenue,  Cheswwk,  Pennsylvania  15024, 


•748 


•749 
•749 


Pennsylvania 


East  Deer  (Towrv 

ship). 
Allegheny  F^iver  ... 


Allegheny  County 


•756 


755 


Approximately   1,375  feet   upstream  of 

New  Kensington  Highway. 
Approximately  2,925  feet  downstream  of 
Ross  Street  (New  Tarentum  Bridge)  (at 
upstream  corporate  limits). 

Maps  available  for  inspectkxi  at  ttie  Township  of  East  Deer  Munkapal  Buikjing,  927  Freeport  Road,  Creighton,  Pennsylvania. 
Serxl  comments  to  Mr.  Anttxmy  Taliani,  Chairman  of  the  Township  of  East  Deer  Board  of  Commisskxiers,  927  Freeport  Road,  Creighton, 
Pennsylvania  15030. 


•754 


•753 


Pennsylvania 

Etna  (Borough)  

Allegheny  County  .... 

Allegheny  River  

Pine  Creek 

At  confluence  of  Pine  Creek 

•735 
•735 

•735 
•735 

•736 

Approximately  1,750  feet  downstream  of 
Sixty  Second  Street  Bridge. 

At  confluence  with  Allegheny  River „ 

Just  upstream  of  Poplar  Street 

•736 
•736 

•736 
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State 

City/towrVcounty 

Source  of  flooding 

Location 

*Dep(h  in  feet  above 

ground  'Elevation  in  feet 

(NGVD) 

Existing 

Modified             1 

Maps  available  for  inspection  at  the  Etna  Borough  Office.  437  Butler  Street,  Pittstxjrgh.  Pennsylvania. 

Send  comments  to  Mr.  Peter  Ramage,  President  of  the  Etna  Borough  Council,  437  Butler  Street,  Pittstxjrgh,  Pennsylvania  05223. 

Pennsylvania Harmar  (Township)  ..    Allegheny  River  Approximately  0.56  mile  downstream  of                   '742               '743 

Oakmont-Hulton  Highway. 
Allegheny  County  ....                                      Approximately  500  feet  upstream  of  1  nek                   141               •748 

and  Dam  No.  3. 
Maps  available  for  inspection  at  the  Township  of  Harmar  Municipal  Building,  701  Freeport  Road,  Cheswick,  Pennsylvania. 
Send  comments  to  Mr.  Donald  R.  Muse,  Chairman  of  the  Township  of  Harmar  Board  of  Supervisors,  701  Freeport  Road,  Cheswick  Pennsyl- 
vania 15024.                                                                                                                                                                                ' 

Pennsylvania 

Harrison  (Township) 
Alleahenv  Countv  .... 

Allegheny  River  

Approximately    0.85    mile    downstream 

Lock  and  Dam  No.  2. 
Uostream  side  of  Freeoort  Bridae  

•758 

•TRO 

•757 
•Tea 

Maps  available  for  inspection  at  the  Township  of  Harrison  Municipal  Building,  Municipal  Drive,  Natrona  Heights.  Pennsylvania. 

Send  comments  to  Mr.  George  E.  Conroy,  Prestdent  of  the  Harrison  Township  Board  of  Commissioners,  P.O.  Box  376,  Natrona  Heiohts 
Pennsylvania  15065-0376.                                                                                                                                                               ' 

Pennsylvania Lower  BurreH  (City) ..    Allegheny  River  Approximately   1.600   feet   upstream  of                   •757               *759 

Stevenson  Boulevard. 
Westmoreland  Coun-                                      Approximately  1.300  feet  downstream  of                   ^759               •758 
ty.                                                                Lock  and  Dam  «4. 

Maps  available  for  inspection  at  the  City  of  Lower  Burrell  Engineer's  Office.  2800  Bethel  Street.  Lower  Burrell,  Pennsylvania. 

Send  comments  to  The  Honorable  Dennis  L  Kowalski.  Mayor  of  the  City  of  Lower  Burrell.  2800  Bethel  Street.  Lower  Burrell.  Pennsylvania 
15068-3227. 

Permsytvania 

Mil^aie  (Borough) .... 
Allegheny  County  .... 

spection  at  the  MiRvale 

Allegheny  River  

Allegheny  River 
(Hen^s  Island 
Black  Channel). 

Borough  Hall.  501  Unn 

Approximately  1.200  feet  downstream  of 

Fortieth  Street 
Approximately   65   feet  downstream  of 

Fortieth  Street. 
At  downstream  corporate  limits 

•733 
•733 
•733 

•733 

•734 
•734 
•734 

•734 

Maps  available  for  in 

Approximately   1.400   feet   upstream   of 
CSX  Transportatkm. 

)ln  Avenue.  Millvale.  Permsytvania. 

Send  comments  to  The  Honorable  Jim  Bum.  Mayor  of  the  Bonxigh  of  Mittvale.  501  Lincoln  Avenue.  Millvale.  Pennsylvania  15209. 


Pennsylvania 


Allegheny  River 


•754 


•753 


•757 


♦756 


New  Kensington 

(City). 
WestnKxeland  Coun- 
ty- 
Maps  available  for  inspection  at  the  New  Kensington  Municipal  BuiMing.  301  1 1th  Street.  New  Kensington.  Pennsylvania. 

Send  comments  to  The  Honorable  Patrick  Petit,  Mayor  of  the  City  of  New  Kensington.  New  Kensington  Municipal  BuikJing.  301  1 1th  Street. 
New  Kensington,  Pennsylvania  15068. 


Approximately   1,400  feet  upstream  of 

New  Kensington  Highway. 
Approximately    1,600   feet   upstream   of 

Sterenson  Boulevard. 


Pennsylvania 


Oakmont  (Borough) 
Allegheny  County  .... 


Allegheny  River 


•742 


•743 


•743 


•744 


Approximately  0.56  mile  downstream  of 

Oakmont-Hulton  Highway. 
Approximately  0.92  mile  downstream  of 

Pennsylvania  Turnpike. 

Maps  available  for  inspectkm  at  the  Borough  of  Oakmont  Munnipal  BuikJing,  Fifth  Street  and  Virginia  Avenue,  Oaknx>nt,  Pennsylvania. 

Send  comments  to  Ms.  Adeline  Brown,  Oakmont  Borough  Manager,  Munnipal  Buikfing,  Fifth  Street  and  Virginia  Avenue.  Oakmont,  Pennsyl- 
vania 15139. 


Pennsylvania 


O'Hara  (Township)  .. 
Allegheny  County  .... 


Allegheny  River 


Dovmstream  skle  of  Lock  and  Dam  No.  2 
Approximately  0.56  mite  downstream  of 
Oakmont-Hulton  Highway. 

Maps  available  for  inspectk)n  at  the  O'Hara  Township  Oflx:e,  325  Fox  Chapel  Road,  Pittsburgh.  Pennsylvania 

Send  comments  to  Mr.  Douglas  Amdt,  O'Hara  Township  Manager,  325  Fox  Chapel  Road,  Pittsburgh,  Pennsylvania,  15238. 


Pennsylvania 


Penn  Hills  (Munici- 
pality). 
Allegheny  County  .. 


Allegheny  River 


Approximately    1.1    miles    upstream   of 

Conrail  Bridge. 
At  upstream  corporate  limits 


•739 
•741 


V40 
•742 
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Stattt 


CityAown/county 


Source  of  flooding 


Location 


#[)epth  In  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


Modified 


Maps  available  for  inspection  at  the  Munidpaiity  of  Penn  HiNs  Planning  Depaitment,  12245  Frankstown  Road,  Penn  HiHs,  Pennsylvania. 
Send  comments  to  Mr.  John  C.  Brennan.  Penn  HiNs  Municipal  Manager,  12245  Frankstown  Road,  Penn  Hills,  Pennsylvania  15235. 


Pennsylvania 


Pittsburgh  (City)  ... 
Allegheny  County 


Allegheny  River 


Approximately  900  feet  upstream  of  Ninth 

Street. 
Approximately    1.1    miles    upstream    of 

Conrail  Bridge. 
Just  upstream  of  Conrail  Bndge » 


Allegheny  River 
(Herr's  Island  Back 
Channel). 

Approximately   1,400  feet  upstream  of  '733  *734 

CSX  Transportation 

Maps  available  for  inspection  at  the  Pittsburgh  City  Planning  Office.  200  Ross  Street,  Pittsburgh.  Pennsylvania. 

Send  comments  to  The  Honorable  Thomas  Murphy.  Mayor  of  the  City  of  Pittsburgh,  414  Grant  Street,  Fifth  Fkw  City/County  Building,  Pitts- 
burgh, Pennsylvania  15219, 


•731 
*739 
•732 


•730 
•740 
•733 


Pennsylvania 


Plum  (Borough)  .. 
Allegheny  County 


Allegheny  River 


At  Pennsylvania  Turnpike 

Approximately  2,200  feet  downstream  of 
confluence  of  Pucketa  Creek. 

Maps  available  tor  inspectxxi  at  the  Plum  Borough  Planning  and  Zoning  Office,  4575  New  Texas  Road,  Pittsburgh,  Pennsylvania. 
Send  comments  to  Ms.  Denise  Herceg,  Plum  Borough  Manager/Secretary.  4575  New  Texas  Road,  Pittsburgh,  Pennsylvania  15239. 


•744 
•751 


•745 
•752 


Pennsylvania 


Shaier  (Township)  ... 

Allegheny  River  

Approximately  0.80  mile  upstream  of  For- 
tieth Street. 

•734 

•735 

Allegheny  County  .... 

Approximately  1.4  miles  upstream  of  For- 
tieth Street. 

•735 

•736 

Maps  avaHable  for  inspection  at  the  Shaier  Township  Hall,  300  Wetzel  Road.  Glenshaw.  PennsyNania. 

Send  comments  to  Mr.  Thomas  McElhone.  President  of  the  Township  of  Shaier  Board  of  Commissioners,  300  Wetzel  Road,  Glenshaw, 
Pennsylvania  15116. 


Pennsylvania 


Sharpsburg  (Bor- 
ough). 
Allegheny  County 


Allegheny  River 


•736 
•735 


•737 
•736 


Approximately  1,200  feet  downstream  of 

Lock  and  Dam  No.  2. 
Approximately  300  feet  downstream  of 

Sixty  Second  Street  Bridge. 

Maps  available  for  Inspectfon  at  the  Sharpsburg  Borough  Office,  10611  Main  Street,  Pittsburgh,  Pennsylvania. 

Send  comments  to  The  Honorable  DonakJ  Schubert,  Jr.,  Mayor  of  the  Borough  of  Sharpsburg,  10611  Main  Street,  Pittsburgh,  Pennsylvania 
05215-2609. 


Pennsylvania 


Springdale  (Borough) 
Allegheny  County  .... 


Allegheny  River 


Approximately    1.1    miles    upstream   of 

Lock  and  Dam  No.  3. 
Approximately  2,200  feet  downstream  of 
confluence  of  Pucketa  Creek  (at  up- 
stream corporate  limits). 

Maps  available  for  Inspection  at  the  Borough  of  Springdale  Munreipal  Bulkjing,  325  School  Street,  Springdale,  Pennsylvania. 
Send  comments  to  Mr.  David  Watts,  Borough  of  Springdale  Council  President,  P.O.  Box  153,  Springdale,  Pennsylvania  15144-0153. 


•748 
•751 


•749 
•752 


Pennsylvania 


Springdale  (Town- 
ship). 

Allegheny  County  .... 


Allegheny  River 


•752 


•753 


Approximately  2,200  feet  downstream  of 
confluence  of  Pucketa  Creek  (at  down- 
stream corporate  limits). 

Approximately  1,790  feet  downstream  of 
New  Kensington  Highway. 

Maps  available  for  inspection  at  the  Springdale  Township  Hall,  800  Plate  Drive,  Harwick,  Pennsylvania. 

Send  comments  to  Mr.  Terry  SuHlvan,  President  of  the  Township  of  Springdale  Board  of  Commissioners,  P.O.  Box  177,  Hanwick,  Pennsyl- 
vania 15049. 


•751 


•753 


Pennsylvania 


Tarentum  (Borough) 


Allegheny  County 


Allegheny  River 


Approximately  2,925  feet  downstream  of 
Ross  Street  (New  Taretum  Bridge)  (at 
downstream  corporate  limits). 
Approximately  3,690  feet  upstream  of 
Ross  Street  (New  Tarentum  Bridge)  (at 
upstream  coqsorated  limits). 

Maps  available  for  inspection  at  the  Borough  of  Tarentum  Municipal  BuikJIng,  318  Second  Avenue,  Tarentum,  Pennsylvania. 
Send  comments  to  Mr.  Tim  Corunet.  Tarentum  Borough  President,  318  Second  Avenue,  Tarentum,  Pennsylvania  15084 


•756 


•757 


Pennsylvania 


Verona  (Borough) 


Allegheny  River 


Approximately  4,400  feet  downstream  of 
confluence  with  Plum  Creek  (at  down- 
stream corporate  limits). 


•741 


•755 


•756 


•742 
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State 

City/town/county 

Source  of  flooding 

Location 

«Depth  in  feet  above 

ground.  'Elevatkxi  in  feet 

(NGVD) 

Existing 

Modified 

Allegheny  Coujity  ....                                     Approximately  300  feet  dovwnstream  o»                   ♦741 

confluence  with  Plum  Creek. 
Maps  available  for  inspection  at  the  Borough  of  Verona  Municipal  Building.  736  East  Railroad  Avenue,  Verona,  Pennsylvania. 

Send  comments  to  The  HonoraWe  Leonard  Brennan,  Mayor  of  the  Borough  of  Verona,  736  East  Railroad  Avenue  Verona 
15147. 

•742 
Pennsylvania 

South  Carolina 

Maps  available  for  ir 
Send  comments  to  1 

Camden  (City)  

Kershaw  County 

ispection  at  the  City  of 
rhe  Honaable  Phil  Min{ 

Bolton  Branch 

Unnamed  Tributary 
to  Bolton  Branch. 

Camden  Building  Depar 
)es.  Mayor  of  the  City  o 

Approximately  40  feet  upstream  of  Wikler                 None 

Street. 
Approximately  300  feet  upstream  of  Wylie                  h4one 

Street. 
Approximately  200  feet  downstream  of                 None 
Wylie  Street. 

Downstream  skle  of  Campell  Street None 

Iment,  City  Hall,  CanxJen,  So«ifh  Carolina. 

r  Camden,  P.O.  Box  7002,  Camden,  South  Carolina  29020. 

♦172 
♦175 
♦167 
•178 

South  Carolina 

Colleton  County  (Un- 
incorporated 
Areas). 

Ashepoo  River 

Chessey  Creek 

Edisto  River  

Approximately  2.38  miles  downstream  of                 None 
CSX  Transportation. 

Approximately  225  feet  upstream  of  Ritter                 None 

Road. 

At  confluence  with  Horseshoe  Creek None 

Approximately    75    feet    upstream    of                 None 

Charleston  Highway. 
Approximately  1.750  feet  downstream  of                       •O 

U.S.  Route  17. 
Approximately  400  feet  upstream  of  up-                 None 

stream    corporate     limits     (Bambur^ 

Colleton). 
Approximately  3.84  miles  downstream  of                 None 

South  Jeffries  Boulevard. 
Approximately  335  feet  upstream  of  1-95                  None 

southtMund. 

At  confluence  with  Ashepoo  River  None 

Approximately    40    feet    upstream    of                 None 

Charleston  Highway  (State  Route  64). 
Approximately    500    feet    upstream    of                    ^34 

South  Jeffries  Boulevard. 
Approximately  75  feet  upstream  of  Indus-                    •SZ 

trial  Boulevard. 
At  confluence  with  Jones  Swamp  Creek  ..                  None 
Approximately  180  feet  upstream  of  Quail                 None 

Drive. 

tor's  Office,  Benson  Street.  Waltert»ro.  South  Carofina. 
w,  31  Kleine  Street  Walferboro.  South  Carolina  29488. 

•8 

•12 

•8 
•10 

•12 

•92 

•21 
•38 

•8 

•12 

•32 

•SO 

•42 
•65 

Great  Swamp 

Horseshoe  Creek 

Ireland  Creek 

Wolf  Creek 

Maps  available  for  inspection  at  the  Colleton 
Send  comments  to  Mr.  Arthur  Williams.  Colk 

County  Building  Inspec 
iton  County  Administrat 

South  Carolina 

Maps  available  for  in; 
Send  comments  to  T 
29438. 

Edisto  Beach  (Town) 
Colleton  County. 

spection  at  the  Edisto  B 
be  Honorable  Burley  L. 

Atlantk:  Ocean 

each  Town  Hall.  2414  h 
Lyons,  Mayor  of  tt»  T 

Approximately  450  feet  southeast  of  inter- 
sectkxi  of  Nancy  Street  and  Palmatto 
Boulevard. 

Approximately  200  feet  south  of  intersec- 
tion of  King  Cotton  Road  and  Gun  Bluff 
Road. 

Approximately  1,150  feet  north,  northwest 
of  intersection  of  Yatch  Club  Road  and 
Bay  Point  Drive. 

Approximately  1,600  feet  north  of  inter- 
sectkxi   of   Jungle   Road   and   Mary 
Street. 

lyrtle  Street  Edisto  Beach,  Soiith  Carolina, 
own  of  Edisto  Beach.  2414  Murray  Street.  E 

•17 
•15 
•15 

Edisto  Beach.  Soi 

•20 
•13 
•20 
•16 

lith  Carolina 

South  Carolina 

Kershaw  County 
(Unincorporated 
Areas). 

Bolton  Branch 

Flat  Branch 

Approximately  330  feet  downstream  of 
OM  Chestnut  Fenry  Road. 

Approximately  40  feet  upstream  of  Wikler 
Street 

•153 

None 
None 

♦152 

•172 
•182 

S3992 
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Stale 

CityAown/county 

Source  of  flooding 

Locatkx) 

«Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 

Existing 

Modified 

v^ 

Gilles  Creek 

Haia  Creak 

Approximately  245  feet  upstream  of  Wikt- 

wood  Lane. 
Approximately  150  feet  of  the  confluence 

with  Gilles  Ditch. 
Approximately    0.81    mile    upstream   of 

Gilles  Creek  Road. 
At  confluence  with  Spears  Creek 

None 

•144 

None 

None 
None 

None 
None 

■klAAA 

None 
None 

None 
None 

None 
None 

None 
None 

None 

None 

None 
None 

M58 

None 
•160 

None 

None 
None 

•271 
•145 
•225 
•155 

Horsepen  Creek  

McCaskill  Creek 

Rununder  Branch  .... 
Sandy  Branch 

5$loan  Branch 

Approximately  865  feet  upstream  of  Fort 
Jackson  Road. 

At  confluence  with  Twentyfive  Mile  Creek 

Approximately  300  feet  upstream  of  High- 
way 1. 

At  U  S  Route  601  

•178 

•188 
•292 

•142 

Approximately  1.3  miles  upstream  of  con- 
fluence of  Rununder  Branch. 

At  confluence  with  McCaskill  Creek 

Approximately    0.37    mile    upstream    of 
Spring  Creek  Road. 

At  confluence  with  Twentyfive  Mile  Creek 

Approximately   1.14  miles  upstream  of 
Watson  Street  (At  county  boundary). 

At  confluence  with  Spears  Creek 

•237 

•186 
•246 

•235 
•261 

•166 

Approximately    320    feet    upstream    of 

Tower  Road. 
At  U  S.  Route  601 

•203 
•143 

Tributary  to  Haig 
Creek  1. 

Tuppter  Branch 

Twentyfive  Mile 
Creek. 

Unnamed  Tributary 
to  BoKon  Branch. 

Yankee  Branch 

Approximately  1.3  miles  upstream  of  Fort 

Jackson  Road. 
At  confluence  with  Haia  Creek 

•189 
•178 

Approximately    1.6   miles   upstream   of 

Whiting  Way. 
At  confluence  with  Sandv  Branch  

•246 
•243 

Approximately  105  feet  upstream  of  Ses- 
sions Road. 

Approximately  1.4  miles  downstream  of 
Pine  Grove  Road. 

At  iir)«trAam  eountv  boundarv  

•305 
•159 
•261 

At  confluence  with  Bolton  Branch  

•158 

Approximately  200  feet  downstream  of 

Wylie  Street. 
At  confluence  with  Twentyfive  Mile  Creek 
Approximately   0.68   mile   upstream   of 

Chestnut  Road. 

•167 

•203 
•287 

Mips  available  for  inspeetton  at  the  Kershaw  County  Planning  and  Zoning  Office,  County  Courthouse,  1121  Broad  Street,  Camden,  South 

Carolina. 
Send  comments  to  Mr.  Gordon  Hartwig.  Kershaw  County  Administrator,  1 121  Broad  Street,  Camden.  South  Carolina  29020. 


South  Carolina 


Walterboro  (City) 
Colleton  County. 


Great  Swamp Approximately  1.76  miles  downstream  of  *25  ^26 

South  Jeffries  Boulevard. 
Approximately    200    feet    upstream    of  '34  *32 

South  Jeffries  Boulevard. 

Ireland  Creek At  confluence  with  Great  Swamp *32  ^31 

Approximately    0.66    mile    upstream   of  ^43  ^40 

North  Jeffries  Boulevard. 

Maps  available  for  inspectton  at  the  City  of  Walterboro  Buikling.  Official's  Office,  242  Hampton  Street,  Walterboro,  South  Carolina. 
Send  comments  to  The  Honorable  W.  Harry  Core.  Jr..  Mayor  of  the  City  of  Walterboro.  Box  709,  Walterboro,  South  Carolina  29488-0709. 


Wisconsin 


Crawford  County 
(Uninoorporated 
Areas). 


Wisconsin  River 


At  confluence  with  the  Mississippi  River 


At  upstream  county  boundary  -  *960  •662 

Mississippi  River Approximately  4   miles  downstream  of  ^629  *628 

U.S.  Highway  18. 
Approximately  0.7  mile  downstream  of  *630  *629 

U.S.  Highway  18. 
Maps  available  for  inspectton  at  the  Crawford  County  Zoning  Department,  1 1 1  West  Dunn  Street,  Prairie  Du  Chien,  Wisconsin. 
Send  comments  to  Mr.  Robert  Dillman.  Chaimian  of  Crawford  County  Board,  220  North  Beaumont  Road,  Prairie  Du  Chien,  Wisconsin  53821. 


•629 


•628 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Dated:  September  27, 1999. 
Michael  J.  Annstrong, 
Associate  Director  for  Mitigation. 
[FR  Doc.  99-25801  Filed  lO-t-99;  8:45  am) 
BNJJNQ  CODE  Cns-M-P 
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Notices 


Federal  Register 
Vol.  64,  No.  192 
Tuesday,  October  5.  1999 


This  s«*on  of  ttie  FEDERAL  REGISTER 
contains  documents  other  than  mies  or 
proposed  rules  that  are  applicat)ie  to  the 
public,  htotices  of  hearings  and  Investigations, 
committee  meetings,  agency  decisions  and 
mKngs,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statan)ents  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

ForMtSarvic* 

R«vis«d  Land  and  Raaourea 
Managamant  Plan,  Caribou  National 
ForaaLID 

AOENCY:  Forest  Service. 

ACTION:  Revised  notice  of  intent  to 
prepare  an  environmental  impact 
statement  in  conjimction  with  revision 
of  the  Land  and  Resource  Management 
Plan  for  Caribou  National  Forest, 
located  in  Bannock.  Bear  Lake. 
Bingham,  Bonneville,  Caribou.  Franklin. 
Oneida,  and  Power  counties,  Idaho;  Box 
Elder  and  Cache  cotmties.  Utah;  and 
Lincoln  County,  Wyoming. 

summary;  On  August  9, 1999,  the 
Department  of  Agriculture,  Forest 
Service  filed  notice  of  intent  (Federal 
Regiiter  Vol.  64,  No.  152.  page  43142) 
to  prepare  an  Environmental  Impact 
Statement  in  conjunction  with  a 
revision  of  the  Land  and  Resource 
Management  Plan  (hereinafter  referred 
to  as  Forest  Plan)  for  the  Caribou 
National  Forest. 

The  August  9  notice  described  the 
"needs  for  change"  identified  in  the 
current  Forest  Plan  to  be  revised, 
environmental  issues  considered, 
estimated  dates  for  filing  the 
Environmental  Impact  Statement, 
information  concerning  public 
participation,  and  the  names  and 
addresses  of  the  agency  officials  who 
can  provide  additional  information.  The 
purpose  of  the  notice  was  to  begin  the 
scoping  phase  of  public  involvement  in 
the  revision  process,  with  a  due  date  for 
comments  of  October  2. 1999. 

This  notice  extends  the  comment 
period  for  the  scoping  from  October  2  to 
October  17, 1999. 

DATES:  Comments  concerning  the  intent 
to  prepare  a  revised  Forest  Plan  should 
be  received  in  writing  by  October  17, 
1999. 


ADDRESSES:  Send  written  comments  to: 
Jerry  Reese.  Forest  Supervisor.  Caribou 
National  Forest,  250  South  4th  Avenue. 
Pocatello,  Idaho  83201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Oakes,  Planning  Team  Leader. 
Caribou  National  Forest  (208)  236-7500. 

Responsible  official:  Jack  Blackwell. 
Intermountain  Regional  Forester,  at  324 
25th  Street.  Ogden,  UT  84401. 

Dated:  September  28, 1999. 
Jerry  B.  Reese, 

Forest  Supervisor.  Caribou  National  Forest. 
[FR  Doc.  99-25785  Filed  10-4-99;  8:45  am] 

BNLUNO  COCE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Ravlanv: 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13. 

Bureau:  International  Trade 
Administration. 

Title:  Antidumping  and 
Coimtervailing  Duties,  Procedures  for 
Initiation  of  Diownstream  Product 
Monitoring. 

Agency  Form  Number:  ITA-4119P. 

OMB  Number:  0625-0200. 

Type  of  Request:  Regular  Submission. 

Burden:  15  hours. 

Number  of  Respondents:  1. 

Avg.  Hours  Per  Response:  15  hours. 

Needs  and  Uses:  The  International 
Trade  Administration's  (TFA),  Import 
Administration,  AD/CVD  Enforcement, 
implements  the  U.S.  antidmnping  and 
countervailing  duty  law.  Under  section 
1320  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  a  domestic 
producer  of  an  article  that  is  like  a 
component  part  of  a  downstream 
product  may  petition  the  Department  of 
Commerce  to  designate  the  downstream 
product  for  monitoring.  Section  1320. 
and  the  Department's  rule  19  CFR 
351.223.  requires  that  the  petition 
identify  the  downstream  product  to  be 
monitored,  the  relevant  component  part, 
and  the  likely  diversion  of  foreign 
exports  of  the  component  part  into 
increased  exports  of  the  downstream 
product  to  the  United  States.  ITA  will 
evaluate  the  petition  and  will  issue 
either  an  affirmative  or  negative 
"monitoring"  determination. 


Affected  Public:  U.S.  companies  or 
industries  that  suspect  the  presence  of 
imfair  competition  fiom  foreign  firms 
selling  merchandise  in  the  United  States 
below  fair  value. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit,  voluntary. 

OMB  Desk  Officer:  David  Rostker, 
(202) 395-7340. 

Copies  of  the  above  information 
collection  can  be  obtained  by  calling  or 
writing  Linda  Engelmeier.  Diepartment 
Forms  Clearance  Officer.  (202)  482- 
3272.  email  LEngelme@doc.gov.. 
Department  of  Commerce,  Room  5027, 
14th  and  Constitution  Avenue,  NW, 
Washington.  DC  20230.  •*" 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
David  Rostker.  OMB  Desk  Officer,  Room 
10202,  New  Executive  Office  Building, 
Washington  DC  20503  within  30  days  of 
the  publication  of  this  notice  in  the 
Federal  Registn. 

Dated:  September  29, 1999. 
Linda  Engehneier, 

Department  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
(FR  Doc.  9»-25753  Filed  10-4-99;  8:45  am] 
BtLUNQ  OOOE  3610-DA-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-412-810,C-412-8111 

Certain  Hot-Rolled  Lead  and  Bismuth 
CartK>n  Steel  Products  From  the 
United  Kingdom:  Initiation  and 
Preliminary  Results  of  Changed- 
Circumstances  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews 

AOENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  and 
preliminary  results  of  changed- 
circimistances  antidumping  and 
countervailing  duty  administrative 
reviews. 

SUMMARY:  The  Department  of  Commerce 
has  received  information  sufficient  to 
warrant  initiation  of  a  changed- 
circimistances  administrative  review  of 
the  antidumping  and  coimtervailing 
duty  orders  on  hot-rolled  lead  and 
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bismuth  carbon  steel  products  from  the 
United  Kingdom.  Based  on  this 
information,  we  preliminarily  determine 
that  Niagara  LaSalle  (UK)  Limited  is  the 
successor-in-interest  to  Glynwed  Metals 
Processing  Limited  for  purposes  of 
determining  antidiunping  and 
countervailing  duty  liability.  Interested 
parties  are  invited  to  comment  on  these 
preliminary  results. 
EFFECTIVE  DATE:  October  5,  1999. 
FOR  FUFTTHER  INFORMATION  CONTACT: 
Rebecca  Trainor  or  Kate  Johnson 
(Antidumping)  or  Dana  Mermelstein 
(Countervailing),  Office  of  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202)  482-4007.  (202)  482-4929,  or 
(202)  482-3208,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department's)  regulations  are  to  the 
regulations  at  19  CFR  Part  351  (April 
1999). 

Background 

On  March  22, 1993,  the  Department 
published  in  the  Federal  Re^ster  the 
antidiunping  duty  order  on  certain  hot- 
rolled  lead  and  bismuth  carbon  steel 
products  from  the  United  Kingdom  (58 
FR  15324).  Also,  on  March  22, 1993,  the 
Department  published  in  the  Federal 
Register  the  companion  countervailing 
duty  order  (58  FR  15327).  On  August  18, 
1999,  Niagara  LaSalle  (UK)  Limited 
(Niagara  LaSalle  UK)  submitted  a  letter 
stating  that  it  is  the  successor-in-interest 
to  Glynwed  Metals  Processing  Limited 
(Glynwed),  and  requested  that  the 
Department  conduct  a  changed- 
circumstances  review  to  determine 
whether  Niagara  LaSalle  UK  should 
receive  the  same  antidumping  and 
countervailing  duty  treatment  as  is 
accorded  Glynwed  with  resp)ect  to  the 
subject  merchandise.  Niagara  LaSalle 
UK  requested  that  the  result  of  the 
Deparbnent's  changed-circumstances 
review  be  retroactive  to  May  21, 1999, 
the  date  of  its  acquisition  of  Glynwed. 

Scope  of  the  Review 

The  products  covered  by  this  review 
are  hot-rolled  bars  and  rods  of  nonalloy 


or  other  alloy  steel,  whether  or  not 
descaled,  containing  by  weight  0.03 
percent  or  more  of  lead  or  0.05  percent 
or  more  of  bismuth,  in  coils  or  cut 
lengths,  and  in  numerous  shapes  and 
sizes.  Excluded  from  the  scope  of  this 
review  are  other  alloy  steels  (as  defined 
by  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS)  Chapter  72. 
note  1  (f)).  except  steels  classified  as 
other  alloy  steels  by  reason  of 
containing  by  weight  0.4  percent  or 
more  of  lead,  or  0.1  percent  or  more  of 
bismuth,  tellurium,  or  selenium.  Also 
excluded  are  semi-finished  steels  and 
flat-rolled  products.  Most  of  the 
products  covered  in  this  review  are 
provided  for  under  subheadings 
7213.20.00.00  and  7214.30.00.00  of  the 
HTSUS.  Small  quantities  of  these 
products  may  also  enter  the  United 
States  under  the  following  HTSUS 
subheadings:  7213.31.30.00; 
7213.31.60.00;  7213.39.00.30; 
7213.39.00.60;  7213.39.00.90; 
7213.91.30.00;  7213.91.45.00; 
7213.91.60.00;  7213.99.00; 
'7214.40.00.10,  7214.40.00.30, 
7214.40.00.50;  7214.50.00.10; 
7214.50.00.30,  7214.50.00.50; 
7214.60.00.10;  7214.60.00.30; 
7214.60.00.50;  7214.91.00;  7214.99.00; 
7228.30.80.00;  and  7228.30.80.50. 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes.  The 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Initiation  and  Preliminary  Results  of 
Review 

In  a  letter  dated  August  18, 1999, 
Niagara  LaSalle  UK  advised  the 
Department  that,  effective  May  21, 1999, 
it  had  acquired  Glynwed's  steelmaking 
businesses,  including  two  that  are 
involved  in  manufacturing  leaded  steel 
subject  to  the  antidumping  and 
countervailing  duty  orders:  Dudley  Port 
Rolling  Mills  (Dudley  Port),  and  George 
Gadd  &  Company  (George  Gadd). 
According  to  the  submission.  Niagara 
LaSalle  UK  was  created  as  a  subsidiary 
of  Niagara  Corporation,  for  the  purpose 
of  acquiring  the  assets  of  Glynwed's 
steel  bar  businesses.  Niagara 
Corporation,  a  U.S.  company,  also  owns 
Niagara  LaSalle  Corporation,  a  U.S. 
manufacturer  of  cold-finished  steel  bar. 
In  its  submission,  Niagara  LaSalle  UK 
states  that  it  purchased  Glynwed's  steel 
bar  businesses  as  operating  business 
units,  and  that  all  personnel,  operations 
and  facilities  remain  essentially 
unchanged.  According  to  Niagara 
LaSalle  UK,  the  only  difference  is  that, 
on  May  22, 1999,  George  Gadd  and 
Dudley  Port  were  combined  to  form  a 
single  business  unit  called  Gadd  Dudley 
Port  Steel  (Gadd  Dudley  Port). 


Thus,  in  accordance  with  section 
751(b)  of  the  Act,  the  Department  is 
initiating  a  changed-circumstances 
review  to  determine  whether  Niagara 
LaSalle  UK  is  the  successor-in-interest 
to  Glynwed  for  purposes  of  determining 
antidumping  and  countervailing  duty 
liability  with  respect  to  the  subject 
merchandise.  In  making  such  a 
successor-in-interest  determination,  the 
Department  examines  several  factors 
including,  but  not  limited  to.  changes 
in:  (1)  management;  (2)  production 
facilities;  (3)  supplier  relationships;  and 
(4)  customer  base.  See,  e.g..  Brass  Sheet 
and  Strip  from  Canada:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  57  FR  20460  (May  13.  1992) 
(Canadian  Brass].  While  no  single  or 
several  of  these  factors  will  necessarily 
provide  a  dispositive  indication,  the 
Department  will  generally  consider  the 
new  company  to  be  the  successor  to  the 
previous  company  if  its  resulting 
operation  is  not  materially  dissimilar  to 
that  of  its  predecessor.  See,  e.g., 
Industrial  Phosphoric  Acid  from  Israel: 
Final  Results  of  Changed  Circumstances 
Review,  59  FR  6944  (February  14, 1994). 
Canadian  Brass,  and  Fresh  and  Chilled 
Atlantic  Salmon  from  Norway:  Initiation 
and  Preliminary  Results  of  Changed 
Circumstances  Antidumping  Duty 
Administrative  Review,  63  H?  50880 
(September  23, 1998).  Thus,  if  the 
evidence  demonstrates  that,  with 
respect  to  the  production  and  sale  of  the 
subject  merchandise,  the  new  company 
operates  as  the  same  business  entity  as 
the  former  company,  the  Department 
will  accord  the  new  company  the  same 
antidumping  and  countervailing  duty 
treatment  as  its  predecessor. 

We  preliminarily  determine  that 
Niagara  LaSalle  UK  is  the  successor-in- 
interest  to  Glynwed,  following  its 
acquisition  of  Glynwed.  Niagara  LaSalle 
UK  submitted  docimientation 
supporting  its  claims  that  its  acquisition 
of  Glynwed's  steelmaking  businesses 
resulted  in  no  significant  changes  in 
either  production  facilities,  supplier 
relationships,  customer  base,  or 
management.  This  documentation 
consisted  of:  (1)  A  letter  from  Niagara 
Corporation's  president  to  all  employees 
of  the  Steel  Bar  Businesses  emphasizing 
the  intended  continuity  in  employment 
and  operations;  (2)  the  Sale  of  Business 
Agreement,  stating  that  the  business  is 
being  sold  as  a  going  concern;  (3)  a  letter 
from  Gadd  Dudley  Port  to  its  suppliers 
shortly  after  the  change  in  ownership, 
assuring  suppliers  of  its  continued 
business;  (4)  charts  comparing  the 
production  facilities,  billet  suppliers, 
and  customers,  both  before  and  after  the 
acquisition;  and  (5)  a  chart  comparing 
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the  companies'  management  structures 
and  employees  both  before  and  after  the 
acquisition.  These  documents 
demonstrate  that  Glynwed's 
consolidated  leaded  steel  bar  business 
was  purchased  as  a  going  concern,  and 
its  acquisition  by  Niagara  LaSalle  UK 
resulted  in  little  or  no  change  in 
production  operations,  facilities, 
personnel,  supplier  relationships  and 
customer  base,  and  that  Niagara  LaSalle 
UK's  management  team  consists  entirely 
of  former  Glynwed  managers.  Because 
Niagara  LaSalle  UK  has  presented 
evidence  to  establish  a  prima  facie  case 
of  its  successorship  status,  we  find  it 
appropriate  to  issue  the  preliminary 
results  in  combination  with  the  notice 
of  initiation  in  accordance  with  19  CFR 

3S1.221(c)(3Hii). 

Thus,  we  preliminarily  determine  that 
Niagara  LaSalle  UK  should  receive  the 
same  antidiunping  and  countervailing 
duty  treatment  with  respect  to  certain 
hot-rolled  lead  and  bismuth  carbon  steel 
products  as  the  former  Glynwed.  With 
regard  to  coimtervailing  duties, 
Glynwed  is  excluded  from  the 
coimtervailing  duty  order.  Thus,  if  these 
preliminary  results  are  adopted  in  our 
final  results  of  this  changed 
ciromistances  review,  we  will  instruct 
the  Customs  Service  to  liquidate, 
without  regard  to  countervailing  duties, 
all  entries  entered,  or  withdrawn  firom 
warehouse,  for  consimiption  on  or  after 
May  21, 1999,  the  date  of  Niagara 
LaSalle  UK's  acquisition  of  Glynwed. 
With  regard  to  antidumping  duties,  a 
cash  deposit  rate  of  7.69  percent  will  be 
effective  for  all  shipments  of  the  subject 
merchandise  entered,  or  withdrawn 
firom  warehouse,  for  consumption  on  or 
after  the  publication  date  of  die  final 
results  of  this  changed  circumstances 
review. 

Public  Comment 

Any  interested  party  may  request  a 
hearing  within  10  days  of  publication  of 
this  notice.  Any  hearing,  if  requested, 
will  be  held  no  later  than  21  days  after 
the  date  of  publication  of  this  notice,  or 
the  first  workday  thereafter.  Case  briefs 
from  interested  parties  may  be 
submitted  not  later  than  7  days  after  the 
date  of  publication  of  this  notice. 
Rebuttal  briefs,  limited  to  the  issues 
raised  in  those  comments,  may  be  filed 
not  later  than  14  days  after  the  date  of 
publication  of  this  notice.  All  written 
comments  shall  be  submitted  in 
accordance  with  19  CFR  351.303. 
Persons  interested  in  attending  the 
hearing,  if  one  is  requested,  should 
contact  the  Department  for  the  date  and 
time  of  the  hearing.  The  Department 
will  publish  the  final  results  of  this 
changed  circumstances  review. 


including  the  results  of  its  analysis  of 
issues  raised  in  any  written  comments. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(b)(1)  and  777(i)(l)  of 
the  Act  and  section  351.216  of  the 
Department's  regulations. 

Dated:  September  29, 1999. 
Robert  S.  LoKussa, 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  99-25873  Filed  lO-t-99;  8:4S  am] 
BILUNQ  COOE  3610-08-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-688-811] 

Final  Results  of  Expacfltsd  Sunset 
Revi«w:  Drafting  Machines  From  Japan 

agency:  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
expedited  simset  review:  drafting 
machines  firom  Japan. 

summary:  On  June  1, 1999,  the 
Department  of  Commerce  ("the 
Department")  initiated  a  stmset  review 
of  the  antidumping  duty  order  on 
drafting  machines  from  Japan  pursuant 
to  section  751(c)  of  the  Tariff  Act  of 
1930,  as  amended  ("the  Act").  On  the 
basis  of  a  notice  of  intent  to  participate 
and  adequate  substantive  response  filed 
on  behalf  of  a  domestic  interested  party, 
and  inadequate  response  (in  this  case, 
no  response)  from  respondent  interested 
parties,  the  Department  determined  to 
conduct  an  expedited  sunset  review.  As 
a  result  of  this  review,  the  Department 
finds  that  revocation  of  the  antidumping 
duty  order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  diunping 
at  the  levels  indicated  in  the  Final 
Results  of  Review  section  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  V.  Douthit  or  Melissa'G. 
Skiimer,  Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  St.  &  Constitution  Ave.. 
NW,  Washington,  DC  20230;  telephone 
(202)  482-5050  or  (202)  482-1560, 
respectively. 
EFFECTIVE  DATE:  October  5, 1999. 

Statute  and  Regulations 

This  review  was  conducted  pursuant 
to  sections  751(c)  and  752  of  the  Act. 
The  Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 


Countervailing  Duty  Orders,  63  FR 
13516  (March  20. 1998)  ["Sunset 
Regulations").  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 
"Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders:  Policy  Bulletin,  63  FR  18371 
(April  16. 1998)  ["Sunset  Policy 
BuUeUn"). 

Scope 

The  merchandise  subject  to  this  order 
includes  drafting  machines  that  are 
finished,  unfinished,  assembled,  or 
unassembled,  and  drafting  machine  kits. 
The  term  "drafting  machine"  refers  to 
"track"  or  "elbow-type"  drafting 
machines  used  by  designers,  engineers, 
architects,  layout  artists,  and  others. 
Drafting  machines  are  devices  for 
aligning  scales  (or  rulers)  at  a  variety  of 
angles  anywhere  on  a  drawing  surface, 
generally  a  drafting  board.  A  protractor 
head  allows  angles  to  be  read  and  set 
and  lines  to  be  drawn.  The  machine  is 
generally  clamped  to  the  board.  Also 
included  within  the  scope  are  parts  of 
drafting  machines.  Parts  include,  but  are 
not  limited  to,  horizontal  and  vertical 
tracks,  parts  of  horizontal  and  vertical 
tracks,  band  and  pulley  mechanisms. 

E retractor  heads,  and  parts  of  protractor 
eads,  destined  for  use  in  drafting 
machines.  Accessories,  such  as  parallel 
rulers,  lamps  and  scales  are  not  subject 
to  this  order.  This  merchandise  is 
currently  classifiable  under  the 
Harmonized  Tariff  Schedule  ("HTS") 
item  nvunbers  9017.10.00  and 
9017.90.00.  (This  merchandise  was 
previously  classified  under  item  number 
710.8025  of  the  Tariff  Schedule  of  the 
United  States.)  The  HTS  item  numbers 
are  provided  for  convenience  and 
customs  purposes  only.  The  written 
description  remains  dispositive. 

History  of  the  Order 

On  November  8, 1989,  the  Department 
issued  a  final  determination  of  sales  at 
less  than  fair  value  on  imports  of 
drafting  machines  from  Japan.' On 
December  29, 1989,  the  antidtmiping 
duty  order  on  the  subject  merchandise 
was  published  in  the  Federal  Register.^ 

In  the  antidiunping  duty  order  the 
Department  established  an  estimated 
weighted-average  dumping  margin  of 
90.87  percent  for  (one  respondent) 


■  See  Dmfting  Machines  and  Parts  Thereof  From 
Japan;  Final  Determination  of  Sales  at  Less  Than 
Fair  Value,  54  FR  46961  (November  8, 1989). 

^  See  Drafting  Machines  and  Parts  Thereof  From 
Japan:  Antidumping  Duty  Order,  54  FR  53671 
(December  29, 1989). 
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Mutoh  Industries,  Ltd.  ("Mutoh"),  and 
an  "all  others"  rate  of  90.87  percent.  Id. 
There  have  been  no  administrative 
reviews  of  this  order,  and  no 
investigations  of  duty  absorption  by  the 
Department. 

The  order  remains  in  effect  for  Mutoh, 
and  all  other  producers  and  exporters  of 
drafting  machines  from  Japan. 

Background 

On  Jime  1, 1999,  the  Department 
initiated  a  sunset  review  of  the 
antidumping  duty  order  on  drafting 
machines  from  Japan  pxu^uant  to 
section  751(c)  of  Uie  Act.  On  June  16. 
1999  we  received  a  Notice  of  Intent  to 
Participate  on  behalf  of  Vemco  £)rafling 
Products  Corporation  ("Vemco"),  within 
the  deadline  specified  in  section 
351.218(d)(l)(i)  of  the  Sunset 
Regulations.  We  received  a  complete 
substantive  response  from  the  domestic 
interested  party  on  July  1, 1999,  within 
the  deadline  specified  in  section 
351.218(d)(3)(i)  of  the  Sunset 
Regulations.  Vemco  claimed  interested 
party  status  under  section  771(9)(C)  of 
the  Act  as  a  U.S.  manufacturer  of  a 
domestic  like  product.  Vemco  was  the 
petitioner  in  the  origin&l  investigation. 

We  did  not  receive  any  response  from 
respondent  interested  parties  in  this 
review.  As  a  result,  and  in  accordance 
with  our  regulations  (19  CFR 
351.218(e)(l)(ii)(C)(2))  we  determined  to 
conduct  an  expedited  sunset  review  of 
this  order. 

Determinatioii 

In  accordance  with  section  751(c)(1) 
of  the  Act,  the  Department  conducted 
this  review  to  determine  whether 
revocation  of  the  antidumping  order 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  dimiping.  Section 
752(c)(1)  of  the  Act  provides  that,  in 
making  this  determination,  the 
Department  shall  consider  the  weighted- 
average  dumping  margins  determined  in 
the  investigation  and  subsequent 
reviews  and  the  volume  of  imports  of 
the  subject  merchandise  for  the  period 
before  and  the  period  after  the  issuance 
of  the  antidumping  order.  Pursuant  to 
section  752(c)(3)  of  the  Act.  the 
Department  shall  provide  to  the 
International  Trade  Commission  ("the 
Commission")  the  magnitude  of  the 
margin  of  dumping  likely  to  prevail  if 
the  order  is  revoked. 

The  Department's  determinations 
concerning  continuation  or  recurrence 
of  dumping  and  magnitude  of  the 
margin  are  discussed  below.  In  addition, 
Vemco's  comments  with  respect  to  the 
continuation  or  reciurence  of  diunping 
and  the  magnitude  of  the  margin  are 


addressed  within  the  respective  sections 
below. 

Continuation  or  Recurrence  of 
Dumping 

Drawing  on  the  guidance  provided  in 
the  legislative  history  accompanying  the 
Uruguay  Round  Agreements  Act 
("URAA"),  specifically  the  Statement  of 
Administrative  Action  ("the  SAA"). 
H.R.  Doc.  No.  103-316.  vol.  1  (1994).  the 
House  Report.  H.R.  Rep.  No.  103-826, 
pt.l  (1994),  and  the  Senate  Report,  S. 
Rep.  No.  103^12  (1994),  the 
Department  issued  its  Sunset  Policy 
Bulletin  providing  guidance  on 
methodological  and  analytical  issues, 
including  the  basis  for  likelihood 
determinations.  The  Department 
clarified  that  determinations  of 
likelihood  will  be  made  on  an  order- 
wide  basis  [see  section  n.A.2  of  the 
Sunset  Policy  Bulletin).  Additionally, 
the  Department  normally  will  determine 
that  revocation  of  an  antidumping  order 
is  likely  to  lead  to  continuation  or 
recurrence  of  dumping  where  (a) 
dumping  continued  at  any  level  above 
de  minimis  after  the  issuance  of  the 
order,  (b)  imports  of  the  subject 
merchandise  ceased  after  the  issuance  of 
the  order,  or  (c)  dumping  was 
eliminated  after  the  issuance  of  the 
order  and  import  volumes  for  the 
subject  merchandise  declined 
significantly  (see  section  II.A.3  of  the 
Sunset  Policy  Bulletin). 

In  addition  to  considering  the 
guidance  on  likehhood  cited  above, 
section  751(c)(4)(B)  of  the  Act  provides 
that  the  Department  shall  determine  that 
revocation  of  an  order  is  likely  to  lead 
to  continuation  or  recurrence  of 
dumping  where  a  respondent  interested 
party  waives  its  participation  in  the 
sunset  review.  In  the  instant  review,  the 
Department  did  not  receive  a  response 
from  any  respondent  interested  party. 
Piu^uant  to  section  351.218(d)(2)(iii)  of 
the  Sunset  Regulations,  this  constitutes 
a  waiver  of  participation. 

In  its  substantive  response,  Vemco 
argues  that  dumping  is  likely  to 
continue  or  reciir  if  the  antidumping 
duty  order  on  drafting  machines  from 
Japan  were  revoked  because  sales  of  the 
subject  merchandise  to  the  United 
States  declined  to  negUgible  amounts 
after  the  Department  imposed  the 
antidumping  duty  order.  Therefore, 
Vemco  asserts  that  this  action  ser\'es  as 
evidence  that  producers  and  exporters 
of  the  subject  merchandise  cannot  sell 
in  any  significant  quantities  in  the 
United  States  without  dumping. 

Specifically,  with  regard  to  imports  of 
the  subject  merchandise.  Vemco  asserts 
that  prior  to  the  imposition  of  this  order, 
import  volimies  of  drafting  machines  to 


the  U.S.  were  substantial  [see  Vemco's 
Substantive  Response.  July  1. 1999  at  7). 
and  that  after  the  imposition  of  the 
order.  Mutoh  America,  ceased  its 
imports  of  drafting  machines  from 
Japan.'  Because  the  applicable  HTS  item 
numbers  cover  imports  in  addition  to 
the  subject  merchandise,  (i.e.,  cover  a 
basket  category)  in  further  support  of  its 
assertion  that  sales  ceased  to  the  U.S., 
Vemco  submitted  an  affidavit  from  Mr. 
Paul  McManigal  Vemco's  Vice  President 
(see  Attachment  1  of  Vemco's 
Substantive  Response).  In  the  affidavit, 
Mr.  Paul  McManigal  states  that  since  the 
imposition  of  the  order  he  has  closely 
monitored  imports  of  drafting  machines. 
Mr.  McManigal  notes  that  in  the  year 
following  the  issuance  of  the  order 
imports  declined  in  negligible  amounts. 

With  regard  to  the  existence  of 
dumping  margins.  Vemco  notes  that  in 
the  Department's  final  determination  of 
sales  at  less  than  fair  value,  the 
Department  assigned  a  dumping  margin 
to  Mutoh  and  "all  others"  of  90.87 
percent;  the  duty  deposit  rate  of  90.87 
percent  still  exists. 

In  conclusion.  Vemco  argues  that  a 
decline  in  import  volume  after  the 
issuance  of  the  order,  coupled  with  the 
continuation  of  dumping  margins  above 
the  de  minimis  level,  is  probative  that 
producers  and  exporters  of  drafting 
machines  from  Japan  will  continue  to 
dump  if  the  order  were  revoked. 
Therefore,  Vemco  maintains  that  the 
Department  should  determine  that  there 
is  a  likelihood  of  the  continuation  of 
dimiping  of  drafting  machines  from 
Japan  if  the  order  were  revoked. 

As  discussed  in  section  n.A.3  of  the 
Sunset  Policy  Bulletin,  the  SAA  at  890. 
and  the  House  Report  at  63-64. 
existence  of  dumping  margins  after  the 
order  is  issued  is  highly  probative  of  the 
hkeUhood  of  continuation  or  recurrence 
of  dumping.  If  companies  continue  to 
dump  with  the  discipline  of  an  order  in 
place,  the  Department  may  reasonably 
infer  that  diunping  would  continue  if 
the  discipline  of  the  order  were  revoked. 
We  agree  with  Vemco  that  dumping 
margins  above  the  de  minimis  level 
continue  to  exist  for  Mutoh.  the  only 
respondent  reviewed  in  the  original 
investigation. 

Although  Vemco  asserts  at  various 
points  in  its  argument  that  imports  of 
drafting  machines  from  Japan  ceased 
entirely  after  the  imposition  of  the 
order,  the  import  statistics  do  not 
conclusively  support  a  finding  of 


'  Vemco  variously  asserts  that  imports  of  drafting 
machines  from  lapan  have  declined  significantly, 
on  the  one  hand,  and  ceased  altogether,  on  the 
other. 
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cessation  of  imports.  As  noted  above, 
imports  of  the  subject  merchandise 
enter  the  United  States  imder  an  HTS 
basket  category  [i.e.,  entries  of  non- 
subject  merchandise  are  also  reported 
imder  the  same  item  number).  After 
examining  the  Department's  import 
trade  statistics,  we  find  that  imports 
declined  significantly  after  the  issuance 
of  the  order.  We  are  imable  to  determine 
firom  the  statistics  however  whether  the 
negilible  imports  under  the  HTS  item 
number  are  of  subject  or  non-subject 
merchandise. 

As  noted  in  the  SAA,  declining 
import  voliunes,  accompanied  by  the 
continued  existence  of  dumping 
margins  after  the  issuance  of  the  order 
may  provide  a  strong  indication  that, 
absent  an  order,  dumping  would  be 
likely  to  continue,  because  the  evidence 
would  indicate  that  the  exporter  needs 
to  dump  to  sell  at  pre-order  volumes. 
Therefore  it  is  reasonable  to  conclude 
that  Japanese  producers  and  exporters  of 
the  subject  merchandise  cannot  sell  in 
the  United  States  without  diunping. 
Given  that  dumping  above  de  minimis 
continued  over  the  life  of  the  order, 
imports  decreased  significantly  after  the 
issuance  of  the  order,  respondent 
interested  parties  waived  their  right  to 
participate  in  the  instant  review,  and 
absent  argument  and  evidence  to  the 
contrary,  the  Department  determines 
that  dumping  would  likely  continue  or 
recur  if  the  order  on  drafting  machines 
from  Japan  were  revoked. 

Magnitude  of  the  Margin 

In  the  Sunset  Policy  Bulletin,  the 
Department  stated  that,  consistent  with 
the  SAA  and  House  Report,  the 
Department  will  provide  to  the 
Commission  the  company-specific 
margin  from  the  investigation  because 
that  is  the  only  calculated  rate  that 
reflects  the  behavior  of  exporters 
without  the  discipline  of  an  order. 
Further,  for  companies  not  specifically 
investigated,  or  for  companies  that  did 
not  begin  shipping  until  after  the  order 
was  issued,  the  Department  normally 
will  provide  a  margin  based  on  the  "all 
others"  rate  from  the  investigation.  (See 
section  U.B.l  of  the  Sunset  Policy 
Bulletin.)  Exceptions  to  this  policy 
include  the  use  of  a  more  recently 
calculated  margin,  where  appropriate, 
and  consideration  of  duty  absorption 
determinations.  (See  sections  n.B.2  and 
3  of  the  Sunset  Policy  Bulletin.) 

The  Department,  in  its  final 
affirmative  determination  of  sales  at  less 
than  fair  value,  published  a  weighted- 
average  dumping  margin  of  90.87 
percent  for  one  Japanese  producer/ 
exporter  of  the  subject  merchandise,  and 
an  "all  others"  rate  of  90.87  percent. 


With  respect  to  the  magnitude  of  the 
margin  likely  to  prevail  if  the  order  were 
revoked,  in  its  substantive  response, 
Vemco  urged  the  Department  to  follow 
the  guidance  of  the  SAA  and  its  stated 
poUcy  and  provide  to  the  Commission 
the  margins  fit>m  the  original 
investigation. 

We  agree  with  Vemco's  assertion  that 
we  should  report  to  the  Commission  the 
rate  from  the  original  investigation. 
Consistent  with  the  Sunset  Policy 
Bulletin,  the  Department,  in  this  case, 
finds  that  the  rates  bom  the  original 
investigation  are  the  most  probative  of 
the  behavior  of  Japanese  producers  and 
exporters  of  drafting  machines  if  the 
order  were  to  be  revoked.  Therefore, 
absent  information  and  argiunent  to  the 
contrary,  we  see  no  reason  to  deviate 
from  our  stated  policy,  and  we  will 
report  to  the  Commission  the  margins 
contained  in  the  Final  Results  of  Review 
of  this  notice. 

Final  Results  of  Review 

As  a  result  of  this  review,  the 
Department  finds  that  revocation  of  the 
antidumping  order  would  be  likely  to 
lead  to  continuation  or  recurrence  of 
dumping  at  the  levels  indicated  below. 


Manufacturer/exporter 

Margin 
(percent) 

Mutoh  Industries,  Ltd.  (Mutoh) 
All  Others 

90.87 
90.87 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  ("APO") 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  five-year  ("sunset")  review  and 
notice  are  in  accordance  with  sections 
751(c),  752,  and  777(i)(l)  of  the  Act. 

Dated:  September  29, 1999. 
Robert  S.  LaRussa. 
Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  99-25874  Filed  10-4-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-«33-809] 

Certain  Forged  Stainless  Steel  Flanges 
From  India;  Rescission  of  Antidumping 
Duty  Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  rescission  of 
antidumping  duty  administrative 
review. 

summary:  The  Department  of  Conunerce 
is  rescinding  the  February  1, 1998 
through  January  31, 1999  antidumping 
duty  administrative  review  of  certain 
stainless  steel  flanges  bom  India 
manufactured  by  Echjay  Forgings  Ltd. 
EFFECTIVE  DATE:  October  5, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Killiam  or  Mike  Heaney.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW.  Washington  DC  20230; 
telephone  (202)  482-3019  and  482- 
4475,  respectively. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  all 
references  to  the  Department  of 
Commerce's  ("the  Department's") 
regulations  are  to  19  CFR  part  351  (April 
1998). 

Scope  of  Review 

The  merchandise  subject  to  this 
review  is  certain  forged  stainless  steel 
flanges,  both  finished  and  not  finished, 
generally  manufactured  to  specification 
ASTM  A-182.  and  made  in  alloys  such 
as  304.  304L.  316,  and  316L.  The  scope 
includes  five  general  types  of  flanges. 
They  are  weld  neck,  used  for  butt-weld 
line  connection;  threaded,  used  for 
threaded  line  connections;  slip-on  and 
lap  joint,  used  with  stub-ends/butt-weld 
line  connections;  socket  weld,  used  to 
fit  pipe  into  a  machined  recession;  and 
blind,  used  to  seal  off  a  line.  The  sizes 
of  the  flanges  within  the  scope  range 
generally  from  one  to  six  inches; 
however,  all  sizes  of  the  above- 
described  merchandise  are  included  in 
the  scope.  Specifically  excluded  from 
the  scope  of  this  order  are  cast  stainless 
steel  flanges.  Cast  stainless  steel  flanges 
generally  are  manufactiued  to 
specification  ASTM  A-351.  The  flanges 
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subject  to  this  order  are  currently 
classifiable  under  subheadings 
7307.21.1000  and  7307.21.5000  of  the 
HTSUS. 

Rescission  of  1997/98  Antidumping 
Duty  Administrative  Review 

On  March  29, 1999,  in  response  to  a 
request  from  Echjay  Forgings,  Ltd. 
(Echjay),  the  Department  published  a 
Notice  of  Initiation  of  Antidiunping  and 
Countervailing  Administrative  Reviews 
(64  FR  14860).  Echjay  was  the  only 
party  who  requested  a  review. 
Subsequently,  we  received  information 
from  respondent  Echjay  which 
indicated  that  the  company  made  no 
sales  or  consumption  entries  of  subject 
merchandise  in  the  United  States  diuing 
the  period  of  review.  On  May  25, 1999, 
the  Department  forwarded  a  no- 
shipment  inquiry  to  the  U.S.  Customs 
Service  (Customs)  for  circulation  to  all 
Customs  ports.  Customs  did  not  indicate 
to  the  Department  that  there  was  any 
record  of  consumption  entries  of  subject 
merchandise  by  Echjay  during  the  POR. 
We  are  therefore  rescinding  this  review 
in  its  entirety  in  accordance  with 
section(a)(l)  of  the  Tariff  Act  (19  U.S.C. 
1675(a)(1))  and  section  351.213(d)(3)  of 
our  regulations. 

This  notice  is  published  in 
accordance  with  section  777(i)(l)  of  the 
Act. 

Dated:  September  27. 1999. 

Edward  Yang, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  99-25752  Filed  10-4-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-688-7oei 

Revocation  of  Antidumping  Duty 
Order:  Nitrile  Rubber  From  Japan 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  revocation  of 
antidimiping  duty  order:  nitrile  rubber 
from  Japan. 

summary:  Pursuant  to  section  751(c)  of 
the  Tariff  Act  of  1930,  as  amended  ("the 
Act"),  the  United  States  International 
Trade  Commission  ("the  Commission") 
determined  that  revocation  of  the 
antidumping  duty  order  on  nitrile 
rubber  from  Japan  is  not  likely  to  lead 
to  continuation  or  recurrence  of  material 
injury  to  an  industry  in  the  United 
States  within  a  reasonably  foreseeable 
time  (64  FR  51557  (September  23, 


1999)).  Therefore,  pursuant  to  section 
751(d)(2)  of  the  Act  and  19  CFR 
351.222(i)(l),  the  Department  of 
Commerce  ("the  Department")  is 
revoking  the  antidumping  duty  order  on 
nitrile  rubber  from  Japan.  Pursuant  to 
section  751(c)(6){A)(iv)  of  the  Act  and 
19  CFR  351.222(i)(2)  the  effective  date 
of  revocation  is  January  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Eun 
W.  Cho  or  Melissa  G.  Skinner,  Office  of 
PoUcy  for  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th    - 
Street  and  Constitution  Ave.,  NW, 
Washington,  DC  20230;  telephone:  (202) 
482-1698  or  (202)  482-1560, 
respectively. 
EFFECTIVE  DATE:  January  1,  2000. 

Background 

On  April  1, 1999,  the  Department 
initiated,  and  the  Commission 
instituted,  a  sunset  review  (63  FR  15727 
and  64  FR  15788.  respectively)  of  the 
antidumping  duty  order  on  nitrile 
rubber  from  Japan  pursuant  to  section 
751(c)  of  the  Act.  As  a  resuh  of  the 
review,  the  Department  found  that 
revocation  of  the  antidumping  duty 
order  would  likely  lead  to  continuation 
or  recurrence  of  dumping  and  notified 
the  Commission  of  the  magnitude  of  the 
margin  likely  to  prevail  were  the  order 
to  be  revoked  (see  Final  Results  of 
Expedited  Sunset  Review:  Nitrile  Rubber 
From  Japan,  64  FR  42668  (August  5, 
1999). 

On  September  23, 1999,  the 
Commission  determined,  pursuant  to 
section  751(c)  of  the  Act,  that  revocation 
of  the  antidumping  duty  order  on  nitrile 
rubber  from  Japan  would  not  likely  lead 
to  continuation  or  recurrence  of  material 
injury  to  an  industry  in  the  United 
States  within  a  reasonably  foreseeable 
time  [see  Nitrile  Rubber  From  Japan,  64 
FR  51557  (September  23, 1999).  and 
USrrC  Pub.  3233,  Inv.  No.  731-TA-384 
(Review)  (September  1999)). 

Scope 

The  merchandise  covered  by  this 
order  is  nitrile  rubber  from  Japan. 
Nitrile  rubber  from  Japan  is  currently 
classifiable  under  item  number 
4002.59.0000  of  the  Harmonized  Tariff 
Schedule  ("HTS").  The  HTS  item 
number  is  pro\ided  for  convenience  and 
customs  purposes.  The  written 
description  remains  dispostive. 

Determination 

As  a  result  of  the  determination  by  the 
Commission  that  revocation  of  this 
antidiunping  duty  order  is  not  likely  to 
lead  to  continuation  or  recurrence  of 
material  injury  to  an  industry  in  the 
United  States,  the  Department,  pursuant 


to  section  751(d)(2)  of  the  Act  and  19 
CFR  351.222(i)(l)  is  revoking  the 
antidumping  duty  order  on  nitrile 
rubber  from  Japan.  Pursuant  to  section 
751{c){6)(A)(iv)  of  the  Act  and  19  CFR 
351.222(i)(2),  this  revocation  is  effective 
January  1,  2000.  The  Department  will 
instruct  the  U.S.  Customs  Service  to 
discontinue  suspension  of  liquidation 
and  collection  of  cash  deposit  rates  on 
entries  of  the  subject  merchandise 
entered  or  withdrawn  from  warehouse 
on  or  af^er  January  1,  2000  (the  effective 
date).  The  Department  will  complete 
any  pending  administrative  reviews  of 
this  order  and  will  conduct 
administrative  reviews  of  subject 
merchandise  entered  prior  to  the 
effective  date  of  revocation  in  response 
to  appropriately  filed  requests  for 
review. 

Dated:  September  29, 1999. 
Robert  S.  URusn, 

Assistant  Secretary  for  Import 
A  dministration. 

(FR  Doc.  99-25875  Filed  10-4-99;  8:45  am] 
MLUNO  CODE  »1»-0S-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

Piu^uant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651:  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  an  instrument  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instrument  shown  below  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be-filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  Application  may  be 
examined  between  8:30  a.m.  and  5:00 
p.m.  in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number:  99-022.  Applicant: 
Massachusetts  Institute  of  Technology, 
Center  for  Cancer  Research,  77 
Massachusetts  Avenue,  Cambridge,  MA 
02139.  Instrument:  Fish  Tank  System, 
replacement  parts  for  existing  tank 
system,  and  fish  breeding  accessories. 
Manufacturer:  Klaus-Jurgen  Schwarz, 
Germany.  Intended  Use:  The  instrument 
will  be  used  to  house  a  large  number  of 
genetically  different  strains  of  fish  for 
research  to  identify  and  clone  the  genes 
that  are  required  to  make  a  normal 
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living  zebra  fish  embryo.  The  ^ 

instnunent  will  also  be  used  to  train 

S adnata  students  and  postdoctoral 
Uows  to  cany  out  genetic  research  on 
early  vertebrate  development  using  the 
zebra  fish  as  an  experimental  model 
system.  AppUcation  accepted  by 
ODmmissioner  of  Customs:  September  9. 
1999. 

FnakW.Crad. 

Dinctor.  Statutory  Import  Programs  Staff. 
IFR  Dec  99-25872  Filed  10-4-99;  8:45  am] 
MiMQ  oooa  isie-oe-p 


DEPARTMENT  OF  COMMERCE 

NatlOfMl  Instttut*  of  Standards  and 
Tachnology 

[DoekM  No.  9M927266-0266-41] 

National  Voluntary  Conformity 
Aaaaaamant  Syslom  Evaluation 
(NVCASE)  Program 

aqbcy:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice. 


r:  The  National  Institute  of 

Standards  and  Technology  (NIST) 
hereby  announces  the  establishment  of 
a  sub-program  imder  the  National 
Voluntary  Conformity  Assessment 
System  Evaluation  (NVCASE)  program 
to  recognize  bodies  that  accredit 
certification  bodies  to  certify  products 
related  to  telecommimications 
equipment.  The  sub-program  is  being 
established  in  accordance  with  NVCASE 
regulations  in  response  to  a  request  from 
a  Federal  Agency,  the  Federal 
Communications  Commission. 
Accreditation  bodies  recognized  by 
NIST  may  then  accredit  certification 
bodies  to  certify  that  specified 
teleconunxuiications  equipment  satisfies 
designated  foreign  or  domestic 
government  regulatory  (i.e.4nandated) 
requirements. 

The  action  taken  under  this  notice 
addresses  both  generic  and  specific 
NVCASE  requirements  pursuant  to  U.S. 
Federal  Commimications  Commission 
(FCC)  requirements  under  FCC  Docket 
98-68,  requirements  relating  to  the 
telecommimications  sector  specified  in 
the  U.S.-European  Union  (EU)  Mutual 
Recognition  Agreement  (MRA),  and 
reqiiirements  specified  in  the  Asia 
Pacific  Economic  Cooperation  (APEC) 
Mutual  Recognition  Arrangement  for  the 
Conformity  Assessment  of 
Telecommunications  Equipment.  If 
MRSs  covering  telecommunications 
equipment  are  negotiated  between  the 
United  States  and  another  country  or 
region,  additional  specific  requirements 


may  also  be  included  under  this 
NVCASE  activity. 

Sub-program  requirements  have  been 
developed  in  accordance  with  NCVASE 
Regulations  and  with  public 
consultation.  Public  input  was  obtained 
at  two  open  meetings  on  April  27  and 
April  28, 1999  and  fiY>m  comments 
received  through  May  30, 1999. 
DATES:  Applications  will  be  accepted 
beginning  September  30, 1999. 
ADDRESSES:  Applications  for  recognition 
may  be  obtained  &t>m,  and  returned  to, 
Robert  L.  Gladhill,  NVCASE  Program 
Manager,  NIST,  100  Bureau  Drive, 
Mailstop  2100,  Gaithersbiug,  MD 
20899-2100,  by  fax (301) 975-5414,  or 
email  at  robert.gladhillOnistgov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Gladhill,  NVCASE  Program 
Manager,  at  NIST,  100  Bureau  Drive, 
Mailstop  2100,  Gaithersburg,  MD 
20899-2100.  telephone:  (301)  975-4273, 
telefax:  (301)  975-5414,  email: 
robert.gladhill@nist.gov. 
SUPPI.BMENTARY  INFORMATION:  The 
NVCASE  sub-program  to  recognize 
bodies  that  accredit  certification  bodies 
to  certify  telecommunications 
equipment  is  being  established  in 
accordance  with  the  NVCASE 
Regulations  (15  CFR  286.2(b)(3)(ii))  and 
in  response  to  requirements  as 
described  in  FCC  GEN  Docket  98-68 
(FCC  98-338),  adopted  on  December  17, 
1998,  and  FCC  Public  Notice  DA  99- 
1640,  released  August  17, 1999.  This 
sub-program  also  supports  NIST's 
responsibilities  as  a  designating 
authority  for  the  United  States  in  both 
the  Telecommunication  Equipment 
Sectoral  Annex  of  the  U.S./EU  MRA 
(which  may  be  located  at  bttp:// 
www.iep.doc.gov/mra/mra.btm) and  the 
APEC  MRA  for  Conformity  Assessment 
of  Telecommunications  Equipment 
(which  may  be  located  at  http:// 
www.apii.or.kr/telwg/mraTG/mTaTG- 
frame.html]. 

As  referenced  in  this  notice, 
telecommunications  equipment  covers 
network  terminal  attachment  and  other 
equipment  subject  to 
telecommunications  regulations, 
including  wire  and  wireless  equipment, 
transmitters,  and  terrestrial  and  satellite 
equipment,  whether  or  not  connected  to 
a  Public  Telecommunications  Network. 

Generic  and  specific  requirements  for 
this  NVCASE  sub-program  have  been 
established  in  accordance  with  NVCASE 
regulations  (15  CFR  286.5).  Public  input 
on  the  establishment  of  sub-program 
requirements  was  received  during  two 
workshops  held  at  the  Department  of 
Commerce  on  April  27  and  28, 1999. 
These  workshops  were  announced  in 
the  Federal  Register  on  March  19, 1999 


(64  FR 13543).  Follow-up  comments 
from  the  public  were  accepted  through 
May  30. 1999. 

NIST  will  apply  the  generic 
requirements  contained  in  the 
International  Organization  for 
Standardization/International 
Electrotechnical  Commission  (ISO/IEC) 
Gmde  61 — "General  Requirements  for 
Assessment  and  Accreditation  of 
Certification/Registration  Bodies,"  to  all 
applicant  accreditation  bodies. 
Certification  bodies  applying  to 
recognized  accreditation  bodies  are  to 
be  assessed  against  the  requirements  of 
ISO/IEC  Guide  65— "General 
Requirements  for  Bodies  Operating 
Product  Certification  Systems."  These 
generic  requirements  will  be 
supplemented  by  specific  requirements 
contained  in  individual  NVCASE 
program  handbooks,  available  on 
request  fitun  NIST. 

For  the  FCC  Telecommunications 
Certification  Body  (TCB)  program, 
established  in  FCC  Docket  98-68,  NIST 
will  apply  requirements  contained  in 
the  Dodcet  and  information  published 
subsequently  by  the  FCC.  The  FCC  TCB 
programs  requires  that  TCBs  be 
accredited  to  both  ISO/IEC  Guide  65— 
"General  Requirements  for  the 
Competence  of  Testing  and  Calibration 
Laboratories."  llie  FOC  has  determined 
that  a  prospective  TCB  which  is  already 
accredited  to  ISO/IEC  Guide  25  by 
NIST's  National  Voluntary  Laboratory 
Accreditation  Program  (NVLAP),  the 
American  Association  for  Laboratory 
Accreditation  (A2LA),  or  another 
recognized  body  will  not  have  to  obtain 
another  Guide  25  accreditation, 
provided  that  the  equipment  it  certifies 
is  covered  by  the  scope  of  its 
accreditation. 

Organizations  seeking  to  operate  as 
Conformity  Assessment  Bodies  (CABs) 
for  the  purposes  of  certifying  products 
relating  to  telecommimications 
equipment  covered  under  the  provisions 
of  the  U.S.-EU  MRA  and  APEC  MRA 
must  be  accredited  to  ISO/IEC  Guide  65; 
however,  they  are  not  presently  required 
to  be  accredited  to  ISO/IEC  Guide  25. 
Both  the  U.S.-EU  MRA  and  APEC  MRA 
(Phase  I)  also  provide  for  a  separate  role 
for  testing  laboratories  accredited  to 
ISO/IEC  Guide  25  for  specific  test 
methods.  A  separate  NVCASE  sub- 
program to  recognize  accreditors  of 
testing  laboratories  is  also  being 
established  to  meet  this  requirement. 

As  stated  in  the  NVCASE  regulations 
(15  CFR  286.4).  the  NVCASE  program  is 
operated  on  a  cost  reimbursable  basis.  It 
is  open  for  voluntary  participation  by 
any  U.S.-based  body  Uiat  conducts 
activities  relating  to  conformity 
assessment  falling  within  the  program's 
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scope.  Pursuant  to  this  notice.  NIST  will 
accept  applications  from  accreditation 
bodies  that  are  interested  in  being 
recognized  to  accredit  certification 
bodies  under  the  FCC  TCB  program,  the 
telecommunications  equipment  sectoral 
annex  of  the  U.S./EU  MRA  or  the  APEC 
MRA  if  they  meet  the  above  criteria. 
Prospective  accreditation  bodies  must 
submit  a  complete  application  and 
required  fees  by  October  30. 1999  in 
order  to  be  included  in  the  initial  group 
to  be  evaluated. 

Accreditation  bodies  seeking 
recognition  for  the  purposes  of  the  FCC 
TCB  program  may  begin  accepting 
applications  from  candidate  TCBs 
immediately.  To  ensure  fairness  in  the 
process,  initial  applications  to  become  a 
TCB  will  be  handled  as  a  group.  All 
such  applications  fried  and  accepted  by 
November  15, 1999  by  an  accreditation 
body  which  has  applied  to  NIST  for 
recognition  will  be  handled  in  the  first 
group  of  TCBs.  Applications  received 
subsequently  will  be  considered  on  an 
as-received  basis  for  evaluation  after  the 
initial  group  of  applicants  has  been 
considered. 

The  evaluation  of  the  first  group  of 
accreditation  bodies  applying  for 
NVCASE  recognition  will  begin  on  or 
about  November  15, 1999.  All 
accreditation  bodies  that  have  submitted 
a  complete  application  and  required 
fees  to  NIST  by  October  30, 1999.  will 
be  included  in  this  initial  group. 
Applications  received  subsequently  will 
be  considered  on  an  as-received  basis 
for  evaluation  after  the  initial  group  of 
applicants  has  been  considered. 

NIST  expects  to  announce  recognition 
of  qualified  accreditation  bodies  on  or 
about  March  1.  2000.  At  about  the  same 
time,  NIST  also  expects  to  identify  and 
list  an  initial  group  of  qualified 
certifiers  for  each  of  the  areas  noted. 
Certifiers  listed  under  the  provisions  of 
the  telecommunications  equipment 
sectoral  annex  of  the  U.S./EU  MRA  or 
under  the  APEC  MRA  will  be 
designated  by  NIST  as  conformity 
assessment  bodies.  Certifiers  listed 
imder  the  provisions  of  FCC  Docket  98- 
68  will  be  nominated  to  the  FCC  for 
designation  as  TCBs. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  vfith  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork   ■ 
Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
Office  of  Management  and  Budget 
(OMB)  Control  Number.  This  notice 
involves  a  collection  of  information 
approved  under  OMB  Control  No.  0693- 
0019. 


Dated:  September  29, 1999. 
Karen  H.  Brown, 

Deputy  Director. 

(FR  Doc.  99-25748  Filed  10-4-99;  8:45  amj 

BAUNO  CODE  M1ft-1»-M 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  092499O] 

Advisory  Committee  to  the  U.S. 
Section  of  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  0CCAT);  Fail  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Advisory  Committee  to 
the  U.S.  Section  to  ICCAT  will  hold  its 
annual  fall  meeting  on  October  24-26, 
1999. 

DATES:  The  open  sessions  vWll  be  held 
on  October  24, 1999,  from  12:15  p.m.  to 
6:00  p.m.  and  October  25, 1999,  from 
8:30  a.m.  to  12:00  p.m.  Closed  sessions 
will  be  held  on  October  25, 1999,  &X)m 
2:00  p.m.  to  6:30  p.m.  and  on  October 
26, 1999,  bom  8:00  a.m.  to  1:30  p.m. 
Written  comments  should  be  received 
no  later  than  October  20,  1999. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn,  8777  Georgia  Avenue, 
Silver  Spring,  MD.  Written  comments 
should  be  sent  to  Kim  Blankenbeker, 
Executive  Secretary  to  the  Advisory 
Committee,  NOAA  -  Fisheries/SF4, 1315 
East-West  Highway,  Silver  Spring,  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  E.  Moran,  (301)  713-2276. 
SUPPlfMENTARY  INFORMATION:  The 
Advisory  Committee  to  the  U.S.  Section 
to  ICCAT  will  meet  in  two  open 
sessions  to  consider  information  on 
stock  status  of  highly  migratory  species 
and  1999  management 
recommendations  of  ICCAT's  Standing 
Committee  on  Research  and  Statistics. 
Also  in  the  open  sessions,  the  Advisory 
Committee  will  review  the  results  of 
recent  meetings  including:  ICCAT 
working  group  meetings  on  allocation 
criteria,  the  precautionary  approach, 
and  bycatch;  Advisory  Committee 
regional  meetings;  and  the  Committee's 
1999  minimum  size  workshop.  The 
Committee  will  also  discuss  other 
ICCAT-related  activities.  Furthermore, 
the  Committee  will  review  the 
implementation  of  1998  and  prior 
ICCAT  recommendations  and 


resolutions  and  will  receive  an  overview 
of  implementation  of  recommendations 
for  research  and  management  resulting 
from  its  Spring  1999  Species  Working 
Group  meeting.  Both  sessions  will  be 
open  to  the  public:  however,  the 
October  24, 1999,  session  wrill  be  the 
only  opporttmity  for  public  comment. 
Written  comments  are  encouraged  and, 
if  mailed,  should  be  received  by  October 
20. 1999  (see  ADDRESSES).  Written 
comments  can  also  be  submitted  durii^ 
the  open  sessions  of  the  Advisory 
Committee  meeting. 

The  Advisory  Committee  vnW  go  into 
executive  session  for  the  afternoon 
session  of  October  25. 1999.  and  for  the 
entire  October  26  session  to  discuss 
sensitive  information.  These  sessions 
are  not  open  to  the  public. 

The  public  is  reminded  that  NMFS 
expects  members  of  the  public  to 
conduct  themselves  appropriately  for 
the  duration  of  the  meeting.  At  the 
beginning  of  the  public  comment 
session,  an  appropriate  representative 
will  explain  the  groimd  rules  (e.g., 
alcohol  in  the  meeting  room  is 
prohibited,  attendees  will  be  called  to 
give  their  comments  in  the  order  in 
which  they  registered  to  speak,  each 
attendee  will  have  an  equal  amount  of 
time  to  speak,  and  attendees  should  not 
interrupt  one  another).  The  appropriate 
representative  will  attempt  to  structure 
the  session  so  that  all  attending 
members  of  the  public  are  able  to 
comment,  if  they  so  choose,  regardless 
of  the  degree  of  controversy  of  the 
subjectls).  Attendees  are  expected  to 
respect  the  ground  rules,  and  if  they  do 
not.  they  will  be  asked  to  leave  the 
meeting. 

Special  Accommodations 

The  meeting  locations  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Patrick  E.  Moran 
at  (301)  713-2276  at  least  7  days  prior 
to  the  meeting  date. 

Dated:  September  30.  1999. 
Bruce  C  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  99-25866  Filed  10-4-99;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmosphailc 
Adminiatration 

p.D.  (M29MA] 

Htm  England  Hahary  Management 
Council;  Public  Meeting 

AOENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action;  Public  meeting. 

summary:  The  New  England  Fishery 
Management  Council  (Coxmdl)  is 
scheduling  a  public  meeting  of  its 
Hening  Oversight  Committee  in  October 
1999.  Recommendations  from  the 
committee  will  be  brought  to  the  full 
Coimcil  for  formal  consideration  and 
action,  if  appropriate.  This  will  be  a 
joint  meeting  with  the  Atlantic  States 
Marine  Fisheries  Commission  Atlantic 
Herring  Section. 
DATES:  The  meeting  will  held  on 
Thursday.  October  21, 1999,  at  10:00 
a.m. 

AOORESSES:  The  meeting  will  be  held  at 
the  Sheraton  Femcroft  Hotel,  50 
Femcroft  Road,  Danvers,  MA  01923; 
telephone 

(978)777-2500. 
RM  FimTNER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council 
(781)  231-0422.  Requests  for  special 
accommodations  should  be  addressed  to 
the  New  England  Fishery  Management 
Coimcil,  5  Broadway,  Saugus. 
Massachusetts  01906-1036;  telephone: 
(781) 231-0422. 

SUPPLEMENTARY  INFORMATION:  The 
committee  will  discuss  various  options 
for  developing  a  controlled  access 
program  for  the  Atlantic  herring  fishery. 
The  committee  also  may  discuss  other 
herring  management  issues,  including 
spawning  area  closures,  gear 
competition  and  interactions  in  the  Gulf 
of  Maine,  management  area  Total 
Allowable  Catches  (TACs),  and 
changing  the  start  date  of  the  fishing 
year.  There  will  be  a  brief  closed  session 
to  discuss  appointments  to  the  Herring 
Advisory  Panel. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  Council  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
Coimcil  action  diuing  this  meeting. 
Coimcil  action  will  be  restricted  to  those 
issues  specifically  listed  in  this  notice 
and  any  issues  arising  after  publication 
of  this  notice  that  require  emergency 
action  under  section  305(c)  of  the 
Magnuson-Stevens  Fishery 


Conservation  and  Management  Act. 
provided  the  public  has  been  notified  of 
the  Coimcil's  intent  to  take  final  action 
to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  dates. 

Dated:  September  29, 1999. 
Richard  W.  Surdi. 

Acting  Diiector,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  99-25755  Filed  10-4-99;  8:45  am] 
BILUNQ  OOOC  «ie-22-F 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Administration 

P.O.  092899H1 

Marina  Mammala;  HIa  No.  772#69 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Receipt  of  application  for 

amendment. 

summary:  Notice  is  hereby  given  that 
Southwest  Fisheries  Science  Center, 
National  Marine  Fisheries  Service,  8604 
La  Jolla  Shores  Dr.,  La  Jolla.  CA  92037, 
has  requested  an  amendment  to 
scientific  research  Permit  No.  1024. 
DAtES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  November 
4, 1999. 

ADDRESSES:  The  amendment  request 
and  related  dociunents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13705, 
Silver  Spring,  MD  20910  (301/713- 
2289);  and 

Regional  Administrator,  Southwest 
Region,  NMFS.  501  West  Ocean  Blvd., 
Suite  4200,  Long  Beach,  CA  90802-4213 
(562/980-4001). 

Written  comments  or  requests  for  a 
pubUc  hearing  on  this  request  should  be 
submitted  to  the  Chief,  Permits  and 
Documentation  Division,  F/PRl,  Office 
of  Protected  Resources;  NMFS,  1315 
East-West  Highway,  Room  13130,  Silver 
Spring,  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  amendment  request  would  be 
appropriate. 


Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  other  electronic  media. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Johnson.  301/713-2289. 

SUPPLEMENTARY  INFORMATION:  The 
subject  amendment  to  Permit  No.  1024, 
issued  on  December  30, 1997  (62  FR 
1875)  is  requested  imder  the  authority 
of  the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  at 
seq.)and  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216). 

Permit  No.  1024  authorizes  the  permit 
holder  to  take  Antarctic  fur  seals  and 
other  Antarctic  pinnipeds  by  capture, 
handle,  tag  and  attach  satellite 
transmitters.  The  permit  holder  requests 
an  increase  take  of  200  adult  female 
Antarctic  fur  seals  (100  each  year  for 
two  years)  for  tooth  extraction.  Animals 
will  be  anesthetized  using  isoflurane 
delivered  with  oxygen  to  the  mask  via 
a  portable  vaporizer.  Also,  to  minimize 
stress  the  animals,  2-3mg  (dependent 
on  body  size)  of  benzoOdiazepines  is 
administered  intravenously  during 
induction  of  isofliUBue  anesthesia.  The 
area  of  the  tooth  extraction  will  be 
cleansed  with  antiseptic  solution  during 
and  after  extraction. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.).  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  fi^  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
GDmmission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  September  28, 1999. 
Ann  D.  Terbush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(FR  Doc.  99-25754  Filed  10-4-99;  8:45  am) 
BHJJNO  CODE  3S10-42-r 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Filler  Textile 
Products  Produced  or  Manufactured  in 
Paldstan 

September  30, 1999. 
AQBICY:  Committee  for  tlie 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  October  5, 1999. 
FOR  FURTHER  INFOfMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  ourent  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  special  shift  and 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23, 1998).  Also 
see  63  FR  59946,  published  on 
November  6, 1998. 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  30, 1999. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  3, 1998,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Pakistan  and  exported 
during  the  twelve-month  period  which  began 


on  January  1, 1999  and  extends  through 
December  31, 1999. 

Effective  on  October  5, 1999.  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-month 
limit' 

Specific  limits 

226/313 

139,721,594  square 

meters. 

237 

143,950  dozen. 

331/631 

3,145.096  dozen  pairs. 
357.773  dozen. 

334/634 

335«35 

431.447  dozen. 

338 

6,342,757  dozen. 

339 

1,820,243  dozen. 

347/348 

1.108,795  dozen. 

359-C«5^-C2  

1,014,442  kilograms. 

360 ...- 

6,374,146  numbers. 

361 

7.41 1 .797  numbers. 

363     . 

52.498.126  numbers. 

369-F/369-P* 

2,913,089  kilograms. 

369-S^  

866,255  kilograms. 
27.180.846  souare 

613/614 

meters 

615 

28,674,693  square 

meters. 

625«26/627/628/629 

71,095,682  square 

meters  of  whk:h  not 

more  than 

41,929,654  square 

meters  shall  be  in 

Category  625;  not 

more  than 

41,929.654  square 

meters  shall  be  in 

Category  626;  not 

more  than 

41.929,654  square 

meters  shall  be  in 

= 

Category  627;  not 

more  than  8,675,101 

square  meters  shall 

be  in  Category  628; 

and  not  more  than 

41,929,654  square 

meters  shall  be  in 

Category  629. 

638/639 

138,149  dozen. 

647/648 

915,419  dozen. 

666-P5  

869,333  kik>grams. 

666-S"  

4,782,383  kilograms. 

^The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1998. 

2  Category  359-<;:  only  HTS  numbers 
6103.425025,  6103.49.8004.  6104.62.1020. 
6104.69.8010,  6114.20.0048,  6114.20.0052, 
6203.422010,  6203.422090,  6204.622010, 
6211.32.0010,  6211.32.0025  and 

6211.42.0010;    Category    659-C:    only    HTS 

6103.43.2020. 


numbers       610323.0(fe5. 
6103.432025,    6103.492000. 


6103.49.8038, 
6104.69.1000, 
6114.30.3054. 
6203.49.1010, 
6204.69.1010. 
6211.33.0017 


6104.63.1020,  6104.63.1030, 
6104.69.8014,  6114.30.3044, 
6203.43.2010,  6203.432090, 
6203.49.1090,  6204.63.1510, 
6210.10.9010,  6211.33.0010, 
and  6211.43.0010. 

3  Category  369-F:  only  HTS  number 
6302.91.0045;  Category  369-P:  only  HTS 
numbers  6302.60.0010  and  6302.91.0005. 

'Category  369-S:  only  HTS  number 
6307.102005. 


'Category  666-P:  only  HTS  numbers 
630222.1010,  630222.1020,  6302222010, 
6302.32.1010,  6302.32.1020,  6302.32.2010 
and  6302.32.2020. 

•Category  666-S:  only  HTS  numbers 
630222.1030,  630222.1040,  6302222020, 
6302.32.1030,  6302.32.1040,  6302.322030 
and  6302.32.2040. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  afEairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Affeements. 
(PR  Doc.  99-25877  Filed  10-4-99;  8:45  am] 
BIUJNOCOOC  3si»-on-f 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Restraint  Limits 
for  Certain  Cotton,  Wool  and  Marv 
Made  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
Thailand 

September  30, 1999. 

AQBICY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  October  6, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  ori956,  as  amended  (7  U.S.C  1854); 
Executive  Order  11651  of  March  3. 1972.  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  carryforward,  carryforward 
used  and  re-crediting  of  unused 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
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published  on  December  23, 1998).  Also 
see  63  FR  58369,  published  on  October 
30, 1998. 
D.  Michael  Hutdunson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  30, 1999. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  October  27, 1998,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Thailand  and 
exported  during  the  period  which  began  on 
January  1, 1999  and  extends  through 
December  31, 1999. 

Effective  on  October  6, 1999,  you  are 
directed  to  reduce  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Qothing: 


2  Category    301-0:    only 
5205.21.0020,    5205.21.0090, 


Category 


Levels  in  Group  I 

300 „. 

301-O» 

314-0» -. 


3«3 

36»-0« 

603 

604 


607 „.., 

613/614/615 . 


619. 
620 


Sublevels  in  Group  I 

336/636 

338/339 

340 

345 „ 

347/348/847 

442 

638/639 

647/648 


Adjusted  tweh/e-montti 
limit' 


4,841,738  kilograms. 

1,105,545  kilograms. 

62,268,628  square 
meters. 

24,494,704  numbers. 

269,213  kik)grams. 

2,443,598  kik>grams. 

862,199  kik>grams  of 
whkii  not  more  than 
516,609  kik)grams 
shall  be  in  Category 
604-A5. 

3,685,143  kitograms. 

46,481,556  square 
meters  of  whk:h  not 
nwrethan 
30,307,739  square 
meters  shall  be  In 
Categories  613/615 
and  not  more  than 
30,307,739  square 
meters  shall  be  in 
Category  614. 

8,007,894  square  me- 
ters. 

7,899,539  square  me- 
ters. 

389,178  dozen. 
2.193,680  dozen. 
350,262  dozen. 
326,098  dozen^ 
975,880  dozen. 
23,347  dozen. 
2,274,280  dozen. 
1,199,383  dozen. 


HTS  numbers 
520522.0020, 
520523.0090, 
520526.0020, 
520527.0090, 
5205.41.0020, 
5205.42.0090, 
5205.44.0020, 
5205.46.0090, 
5205.48.0020 


'Ttte  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31.  1998. 


5205.22.0090,  5205.23.0020, 
520524.0020,  5205.24.0090, 
520526.0090,  5205.27.0020, 
520528.0020,  5205.28.0090, 
5205.41.0090,  5205.42.0020, 
5205.43.0020,  5205.43.0090, 
5205.44.0090,  5205.46.0020, 
5205.47.0020,  5205.47.0090, 
and  5205.48.0090. 

^Category  314-0:  all  HTS  numbers  except 
5209.51.6015. 

^Category    369-D:    only    HTS    numbers 
6302.60.0010,  6302.91.0005  and 

6302.91.0045. 

^Category    604-A:     only     HTS     number 
5509.32.0000. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(aKl). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

(FR  Doc.  99-25876  Filed  10-4-99;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  Export  Visa  and  Quota 
Requirements  for  Certain  Textile 
Products  Produced  or  Manufactured  in 
Various  Countries  and  Re-imported 

September  30, 1999. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  amending 

visa  and  quota  requirements  for  goods 

re-imported. 

EFFECTIVE  DATE:  October  8, 1999. 
FOB  FURTHER  INFORMATION  CONTACT:  Lori 
E.  Mennitt,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-3400. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C  1854); 
Executive  Order  11651  of  March  3, 1972.  as 
amended. 

Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  heading  9801.00.26 
provides  that  certain  previously 
imported  articles  that  were  exported  to 
individuals  for  personal  use  and  are  re- 
imported  without  having  been  advanced 
in  value  or  improved  in  condition  may 
be  imported  duty-firee.  Efiiective  on 
October  8. 1999,  textile  and  apparel 
products  which  are  produced  or 
manufactured  in  various  countries  and 
have  previously  been  entered  into  the 


United  States  for  consiunption  or 
withdrawal  from  warehouse  for 
consumption  under  quota  and  visa 
requirements  are  exempt  from  visa  and 
quota  requirements  upon  re-entry  into 
the  United  States  if  entered  tmder  HTS 
heading  9801.00.26. 
0.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  30, 1999. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  all  import 
control  directives  issued  to  you  by  Ae 
Chairman,  Committee  for  the 
Implementations  of  Textile  Agreements.  This 
directive  also  amends,  but  does  not  cancel, 
all  visa  requirements  for  all  coimtries  for 
which  visa  arrangements  are  in  place  with 
the  United  States. 

Effective  on  October  8, 1999,  you  are 
directed  to  exempt  from  visa  and  quota 
requirements,  upon  re-entry  into  the  United 
States,  textile  and  apparel  products  entered 
under  HTS  heading  9801.00.26  which  are 
produced  or  manufactured  in  various 
countries  and  have  previously  been  entered 
into  the  United  States  for  consumption  or 
withdrawal  from  warehouse  for  consvunption 
under  quota  and  visa  requirements. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Ag^ments. 

[FR  Doc.  99-25878  Filed  10-4-99;  8:45  am] 

BILUNQ  CODE  SSIO-OO-F 


DEPARTMENT  OF  DEFENSE 

Oftica  of  the  Secretary 

Submission  for  0MB  review;  comment 
request 

agency:  Office  of  the  Secretary,  DoD. 
ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  0MB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Form  Number,  and  OMB 
Number:  Army  ROTC  4- Year 
Scholarship  Application:  ROTC  Cadet 
Command  Form  114;  OMB  Number 
0702-0073. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  7,500. 

Responses  per  Respondent:  1. 
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Annual  Responses:  7,500. 

Average  Burden  per  Response:  45 
minutes. 

Annual  Burden  Hours:  5,625. 

Needs  and  Uses:  The  ROTC 
scholarship  provides  the  Anny  with 
highly  qualified  men  and  women  who 
desire  to  pursue  a  commission  in  the 
U.S.  Anny.  The  application  and 
information  provides  the  basis  for  the 
scholarship  award.  The  education, 
physical,  and  academic  potential  are 
critical  factors  in  an  applicant's  overall 
evaluation.  Completed  applications  are 
submitted  to  Headquarters,  Cadet 
Command  for  review,  screening,  and 
selection  of  scholarship  recipients. 

Affected  Public:  Individuals  or 
Households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

0MB  Desk  Officer:  Mr.  Edward  C. 
Springer.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
OfBce  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Cushing,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
Suite  1204,  Arlington,  VA  22202-4302. 

Dated:  September  28, 1999. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  99-25758  Filed  10-4-99;  8:45  am) 

BIUJNQ  CODE  S001-10-M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Submission  for  0MB  review;  Comment 
Request 

agency:  OfBce  of  the  Secretary,  DoD. 
action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Form  Number,  and  OMB 
Number:  International  Military  Student 
Information;  DD  Form  2339;  OMB 
Number  0702-0064. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  3,000. 

Responses  per  Respondents:  1. 

Annual  Response:  3,000. 

Average  Burden  per  Response:  15 
minutes. 


Annual  Burden  Hours:  750. 

Need  and  Uses:  The  DD  Form  2339  is 
used  in  support  of  international  miUtary 
students  who  are  attending  training  in 
the  United  States  with  the  Military 
Departments  as  part  of  the  security 
assistance  training  program.  The  DD 
Form  2339  is  utilized  in  gathering 
information  on  the  international  student 
prior  to  their  arrival  in  the  United  States 
in  order  that  civilian  and  military 
sponsors  can  be  assigned  to  assist  the 
student  during  training. 

Affected  Public:  Individuals  or 
Households. 

Frequency:  On  occasion. 

Respondents  Obligation:  Voluntary. 

OMB  Desk  Officer:  Mr.  Edward  C 
Springer.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer,  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building.  Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  Robert 
Cushing.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Cushing,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
Suite  1204,  Arlington,  VA  22202-4302. 

Dated:  September  28. 1999. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  99-25759  Filed  10-4-99;  8:45  am] 
BILUNQ  CODE  SMI-IO-M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttte  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Form  Numberr  and  OMB 
Number:  Disposition  of  Remains — 
Reimbursable  Basis  Request  for  Payment 
of  Funeral  and/ or  Interment  Expenses; 
DD  Forms  2065  and  1375;  OMB  Number 
0704-0030. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  2,450. 

Responses  per  Respondent:  1 . 

Annual  Responses:  2,450. 

Average  Burden  per  Response:  20 
minutes  (DD  2065);  10  minutes  (DD 
1375). 

Annual  Burden  Hours:  425. 

Needs  and  Uses:  The  DD  Form  2065 
records  disposition  instructions  and 


costs  for  preparation  and  final 
disposition  of  remains.  DD  Form  1375 
provides  next-of-kin  with  an  instrument 
to  apply  for  reimbursement  of  fuiieral/ 
interment  expenses.  This  information  is 
used  to  adjudicate  claims  for 
reimbursement  of  these  expenses. 

Affected  Public:  Individuals  or 
Households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  EX:  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  September  28, 1999. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register,  Liaison 
Officer,  Department  ofDefeiae. 
(FR  Doc.  99-25760  Filed  10-4-99;  8:45  am] 

BIUMO  CODE  SOQI-IO-M 


DEPARTMENT  OF  DEFENSE 


Office  of  the  Secretary 

Sut}mission  for  OMB  Review; 
Comment  Request 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35). 

Title  and  OMB  Number:  TRICARE 
Enrollment  Application  Form;  OMB 
Number  0720-0008. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  575,210. 

Responses  per  Respondent:  1. 

Annual  Responses:  575,210. 

Average  Burden  per  Response:  15 
minutes. 

Annual  Burden  Hours:  143,802. 

Needs  and  Uses:  The  form  serves  as 
an  application  form  for  enrollment  in 
the  TRICARE  Health  Care  Delivery 
Program  established  in  accordance  with 
10  U.S.C.  1099.  The  Department  of 
Defense  established  TRICARE  to  povide 
for  a  more  cost  effective  program  for  the 
delivery  of  health  care  services  and  to 
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improve  the  quality  and  access  to  health 
care  services.  The  information  collected 
provides  the  private  Third  Party 
Administrator,  contracted  to  provide 
administrative  support  services,  with 
necessary  data  to  determine  beneficiary 
eligibility,  other  health  insurance 
liability,  premium  payment,  and  to 
identify  the  selection  of  a  health  care 
option. 

Affected  Public:  Individuals  or 
Households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer  Ms.  AUison  Eydt. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Eydt  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD  Health 
Affairs,  Room  1Q235,  New  Executive 
Office  Building.  Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  send  to  Mr.  Gushing.  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  September  28, 1999. 
Patrida  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  99-25761  Filed  10-4-99;  8:45  am] 
MLUNQ  CODE  SOOI-lt-M 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Monticello 
SHe 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Monticello.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92-463,  86  Stat.  770)  requires 
that  public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 

Date  and  Time:  Wednesday,  October 
20  1999,  7:00  p.m.-9:00  p.m. 

Address:  San  Juan  County 
Courthouse,  2nd  Floor  Conference 
Room,  117  South  Main,  Monticello, 
Utah  84535. 

FOR  FURTHER  INFORMATION  CONTACT: 
Audrey  Berry,  Public  Affairs  Specialist, 
Department  of  Energy  Grand  Jimction 
Projects  Office,  P.O.  Box  2567,  Grand 
Junction.  CO,  81502  (303)  248-7727. 
8UPPI.BMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  advise  DOE  and  its 


regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda 

1.  The  Board  will  receive  an  update 
on  the  repository  status. 

2.  The  Board  will  discuss  the 
Monticello  surface  and  groundwater. 

3.  The  Committee  will  receive  report^ 
from  subcommittees  on  local  training 
and  hiring,  health  and  safety,  and  fiiture 
land  use. 

Please  note,  this  will  be  the  final 
meeting  of  the  Environmental 
Management  Site  Specific  Advisory 
Board,  Monticello. 

PuWjc  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wi$h  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Audrey  Berry's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments  at  the  end  of  the 
meeting. 

hfinutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Audrey 
Berry,  Department  of  Energy  Grand 
Junction  Projects  Office,  P.O.  Box  2567, 
Grand  Junction,  CO  81502,  or  by  calling 
her  at  (303) 248-7727. 

Issued  at  Washington,  DC  on  September 
30, 1999. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 
[FR  Doc.  99-25867  Filed  10-4-99;  8:45  am) 

BIUJNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Sandia 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Piusuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 


(Pub.  L.  No.  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM-SSAB)* 
KirUand  Area  Office  (Sandia). 
DATES:  Wednesday,  October  20, 1999: 
5:30  p.m.-9:00  p.m.  (MST) 
ADDRESSES:  7505  Kathryn  Avenue,  SE, 
Albuquerque,  New  Mexico  87108  (505) 
256-2680. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Zamorski,  Acting  Manager, 
Department  of  Energy  Kirtland  Area 
Office,  P.O.  Box  5400,  MS-0184, 
Albuquerque,  NM  87185  (505)  845- 
4094. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  piupose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 
5:30-6:00  p.m.    Corrective  Action 

Management  Unit  (CAMU)  Visuals 

with  Commentary  Session 
6:00-6:15  p.m.    Check  In/Minutes/ 

Agenda  Approval 
6:15-6:30  p.m.    CAMU  Presentation 
6:30-7:00  p.m.    CAMU  Public 

Comment 
7:00-7:15  p.m.    Break 
7:15-7:30  p.m.    Chairs  Conference 

Report— Ted  Truske,  Meeting 

Manager 
7:30-8:30  p.m.    Stewardship,  Briefing 

Kick-off,  Dialogue 
8:30-6:50  p.m.    Work  Plan  Report  and 

Task  Group  Reports  (if  time  permits) 
8:50-9:00  p.m.    Adjourn 
8:45-8:50  p.m.    Work  Plan  (Miles 

Nelson) 
8:50-9:00  p.m.    Adjourn 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Mike  Zamorski 's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
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Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  by  writing  to  Mike  Zamorski, 
Manager,  Department  of  Energy  Kirtland 
Area  Office,  P.O.  Box  5400,  MS-0184, 
Albuquerque,  NM  87185,  or  by  calUng 
(505) 845-4094. 

Issued  at  Washington,  DC,  on  September 
30, 1999. 
Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 

Officer. 

[FR  Doc.  9»-2S669  Filed  10-4-99;  8:45  am] 

BIUWO  CODE  a460-01-P 


DEPARTMENT  OF  ENERGY 

Hydrogen  Technical  Advisory  Panel; 
Meeting 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  aimounces  a 
meeting  of  the  Hydrogen  Technical 
Advisory  Panel.  Federal  Advisory 
Conunittee  Act  (Public  Law  No.  92-463, 
86  Stat.  770,  as  amended),  requires  that 
public  notice  of  these  meetings  be 
aimounced  in  the  Federal  Register. 

DATES:  Wednesday,  October  20, 1999, 
8:30  a.m.-6:00  p.m. 
ADDRESSES:  California  Air  Resources 
Board,  2020  L  Street,  Sacramento. 
California  95814. 


FOR  FURTHER  INFORMATION  CONTACT:  Neil 
Rossmeissl,  Alternate  Designated 
Federal  Officer,  Hydrogen  Program 
Manager,  EE-13,  Office  of  Power 
Technologies,  Department  of  Energy, 
Washington,  DC  20585;  Telephone: 
202-586-8668. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Meeting 

— ^The  major  purpose  of  this  meeting 
will  be  to  hold  a  round  table 
discussion  on  the  Role  of  Local,  State 
and  Federal  Governments  in 
Supporting  and  Encouraging  the 
Transition  to  Hydrogen  Energy 
Systems. 

Tentative  Agenda 

Wednesday,  October  20, 1999 


8:30  am    Introduction  and  Opening  Cknnments 

8:4(T    HTAP  Committee  Reports: 

— Coordination .'. _ 

— Scenario  Planning  „ ^ „,......,.,„ ~,. 

— ^Fuel  Choice  ., 

9:10    State  of  California — Hydrogen  Activities — Today  and  Tomorrow: 

"Science,  Technology  and  the  Economy  for  the  21st  Century"Keynote  address „ ^ 

— California  Air  Resources  Board ,.. 

— California  Energy  Commission „ ...,M..t.i..,.., 

10:10    Break 

10:30    State  of  California — Hydrogen  Activities — ^Today  and  Tomorrow,  continued: 

— South  Coast  Air  Quality  Management  District .,._........ 

— Sacramento  Metropolitan  Air  Quality  Management  District „ _.....„ ^ 

— California  Hydrogen  Business  Council ~ >,.,......, ^ 

— Union  of  Concerned  Scientists ^..........^ 

— ^UC  Riverside _ .._ 

—UC  Davis  ..„ 

12:00  pm    Lunch 

1:00    Roundtable  Discussion  on  Role  of  Local,  State,  and  Federal  Governments  in  Supporting  and  Encouraging 
the  Transition  to  Hydrogen  Eneigy  Systems 

2:00    DOE  Program  Report  „ „ 

2:45    Results  of  1999  Hydrogen  Program  Peer  Review _„ ; „ 

3:00    Hydrogen:  Perspectives  and  Prospects _ „ 

3:30    Break 

4KX)    Public  Comments  (5  minutes  maximum  per  speaker _......._...._ , 

5:00    HTAP  Deliberations . „ „ 

6:00    Adjoiun 


D.  Nahmias 

H.  Chum 
H.  Wedaa 
R.  Nichols 

K.  Calvert  (invited) 
A.  Uoyd 
D.  Rohy 


CLiu 
T.  Taylor 
D.  Moard 
J.Mark 
J.  Heffel 
).  Kraovoza 


S.  Gronich 
N.  Rossmeissl 
H.  Hubbard 

Audience 
Panel 


Public  Participation:  This  meeting  is 
open  to  the  pubUc.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Mr.  Neil  Rossmeissl's  office  at 
the  address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentations  in  the  agenda.  The 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 


copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW  Washington,  DC  20585  between 
9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  Federal 
Holidays.  Minutes  will  also  be  available 
by  writing  to  Neil  Rossmeissl, 
Etepartment  of  Energy,  1000 
Independence  Avenue,  SW  Washington, 
DC  20585,  or  by  calling  (202)  586-8668. 

Issued  at  Washington,  DC,  on  September 
30, 1999. 
Rachel  Samuel, 

Deputy  Advisory  Committee  Management 

Officer. 

[FR  Doc.  99-25868  Filed  10-4-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  and  Applicant 
Prepared  Environmental  Assessment 
Accepted  for  Filing;  Soliciting  Motions 
To  Intervene  and  Protests;  Requesting 
Comments,  Final  Terms  and 
Conditions.  Recommendations  and 
Prescriptions;  and  Requesting  Reply 
Comments 

September  29, 1999. 

Take  notice  that  the  following 
hydroelectric  application  and  Applicant 
Prepared  Environmental  Assessment 
(APEA)  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 
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a.  Type  of  Application:  New  Major 

b.  Profect  No.:  2077-016. 

c.  Dote  fi/ed;  July  29. 1999. 

d.  Applicant:  USGen  New  England. 
Inc. 

e.  Name  of  Project:  Fifteen  Mile  Falls 
Hydroelectric  Project. 

f.  Location:  The  project  is  located  on 
the  Connecticut  River,  in  Grafton  and 
Coos  Counties.  New  Hampshire,  and 
Caledonia  and  Essex  Counties.  Vermont 
The  project  would  not  utilize  any 
federal  lands  or  facilities. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Cleve 
Kapala,  USGen  New  England,  Inc.,  46 
Centerra  Parkway.  Lebanon,  NH  03766. 

i.  FERC  Contact:  Any  questions  on 
this  notice  diould  be  addressed  to 
William  Guey-Lee.  E-mail  address 
william.gueyleeitferc.fed.us,  or 
telephone  (202)  219-2808. 

j.  Deadline  for  filing  motions  to 
intervene,  protests,  comments,  final 
terms  and  conditions, 
recommendations,  and  prescriptions:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary.  Federal  Energy 
Regulatory  Commission.  888  First  St. 
NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  doomients  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
mayanact  the  responsibilities  of  a 
paiticular  resoiuce  agency,  the 
intervener  must  also  serve  a  copy  of  the 
docimient  on  that  resource  agency. 

k.  Status  of  Environmental  Analysis: 
On  April  22, 1998.  the  Director.  Office 
of  Hydropower  Licensing  approved 
USGen  New  England,  Inc.'s  use  of  the 
Alternative  Licensing  Process.  National 
Environmental  Policy  Act  (NEPA) 
scoping  for  the  project  was  conducted 
through  scoping  documents  distributed 
in  May  and  August  of  1998,  and  in 
public  scoping  meetings  on  Jime  4  and 
5. 1998.  The  (&aft  license  application 
and  APEA  were  distributed  by  the 
applicant  for  comment  on  March  3, 
1999.. 

Commission  staff  has  reviewed  the 
license  application  and  APEA  and  has 
determined  that  the  application  is 
acceptable  for  processing  and  no 
additional  information  or  studies  are 
needed  to  prepare  the  Commission's 
environmental  assessment  (EA). 


Comments,  as  indicated  above,  are  being 
requested  from  interested  parties.  Any 
comments  received  will  be  addressed  in 
a  draft  EA  to  be  issued  by  the 
Commission  in  early  2000.  The 
applicant  will  have  45  days  following 
the  end  of  the  comment  period  to 
respond  to  these  comments,  or  may 
elect  to  seek  a  waiver  of  this  deadline. 
1.  Description  of  Project:  The  project 
consists  of  the  following:  The  Moore 
Development,  located  283.5  miles  from 
the  mouth  of  the  Connecticut  River, 
consists  of:  an  11-mile-long.  3.490 
surface-acre  reservoir  with  114.176  acre- 
feet  storage  capacity  at  809.0  feet  mean 
sea  level  (msl);  an  earth  and  concrete 
gravity  dam  with  a  length  of  2,920  faet 
and  a  max.  height  of  178  feet;  a  373-foot- 
long  concrete  spillway  with  15-foot- 
wide  by  20-foot-high  sluice  gate,  four 
50-foot  bays  of  17-jfoot-high  stanchions, 
and  three  bays  of  36-foot-wide  by  30- 
foot  high  Taintor  gates;  four  steel 
penstocks  each  296  feet  long;  and  a 
powerhouse  with  four  Francis  type 
tiubines  at  a  combined  rating  of  225,600 
hp  at  a  design  head  of  150  feet,  for  a 

Slant  capability  of  191,960  kilowatts 
cW).  The  Comerford  Development, 
located  275.2  miles  from  the  mouth  of 
the  Connecticut  River,  consists  of:  an  8- 
mile-long,  1,093  surface-acre  reservoir 
with  29,356  acre-feet  storage  capacity  at 
650.0  feet  msl;  an  earth  and  concrete 
gravity  dam  with  a  length  of  2,253  feet 
and  a  max.  height  of  170  feet;  and  850- 
foot-long  concrete  spillway  with  six 
7-foot-wide  by  9-foot-high  sluice  gates, 
four  bays  of  8-foot-high  flashboards  and 
seven  10-foot-high  stanchion  bays;  four 
steel  penstocks  each  150-feet-long;  and 
a  powerhouse  with  four  Francis  type 
turbines  at  combined  rating  of  216.800 
hp  at  a  design  head  of  180  feet,  for  a 
plant  capability  of  163,960  kW.  The 
Mclndoes  Development,  located  268.2 
miles  from  the  mouth  of  the  Connecticut 
River,  consists  of:  a  5-mile-long.  543 
surfece-acre  reservoir  with  4.581  acre- 
feet  storage  capacity  at  454.0  feet  msl;  a 
concrete  gravity  dam  with  a  length  of 
730  feet  and  a  max.  height  of  25  feet;  a 
520-foot-long  concrete  spillway  with  a 
12-foot-wide  by  13-foot-high  skimmer 
gate,  three  24-foot-wide  by  25-foot-high 
Taintor  gates,  a  300-foot-long  spillway 
flashboard  section  with  60-foot 
flashboards,  and  two  50-foot-wide  by 
1 8-foot-high  stanchion  bays;  four  steel 
penstocks  each  150-feet-long;  and  a 
powerhouse  with  four  Kaplan  type 
turbines  at  combined  rating  of  3.800  hp 
at  a  design  head  of  29  feet,  for  a  plant 
capability  of  13.000  kW. 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room. 


located  at  888  First  Street.  NE.  Room 
2A.  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.us. 
Call  (202)  208-2222  for  assistance.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above.' 

n.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  the  Rules  of  Practice 
and  Procedures,  18  CFR  385.210,  .211, 
and  .214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  filed,  but  only 
those  who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  protests  or  motions  to 
intervene  must  be  received  on  or  before 
the  specified  deadline  data  for  the 
particular  application  and  APEA. 

o.  Filing  and  Service  of  Responsive 
Documents — ^The  Commission  is 
requesting  comments, 
recommendations,  terms  and 
conditions,  prescriptions,  and  reply 
comments. 

The  Commission  directs,  pxusuant  to 
18  CFR  4.34(b)  of  the  regulations,  that 
all  comments,  recommendations,  terms 
and  conditions,  and  prescriptions 
concerning  the  application  and  APEA 
be  filed  with  the  Commission  within  60 
days  from  the  issuance  date  of  this 
notice.  All  reply  comments  must  be 
filed  with  the  Commission  within  105 
days  from  the  date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  bom  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

p.  All  filings  must:  (1)  bear  in  all 
capital  letters  the  titie  "PROTEST." 
"MOTION  TO  INTERVENE," 
"COMMENTS," 

"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS." 
"PRESCRIPTIONS."  or  "REPLY 
COMMENTS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  nmnber  of  the  application 
and  APEA  to  which  the  filing  responds; 
(3)  furnish  the  name,  address,  and 
telephone  niunber  of  the  person 
submitting  the  filing;  and  (4)  otherwise 
comply  with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Agencies  may  obtain 
copies  of  the  application  and  APEA 
directiy  bom  the  applicant.  Any  of  these 
dociunents  must  be  filed  by  providing 


the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to: 
Director,  Division  of  Licensing  and 
Compliance,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b)  and  385.2010. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(PR  Doc.  99-25775  Filed  10-4-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL<-6452-1] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request; 
Applications  for  NPDES  Permits  and 
the  Sewage  Sludge  Management 
Permits 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
approval:  Apphcations  for  NPDES 
IKscharge  Permits  and  the  Sewage 
Sludge  Management  Permits,  OMB 
Control  No.  2040-0086,  EPA  ICR  No. 
0226.15,  which  expires  on  November 
30, 1999.  The  ICR  describes  the  nature 
of  the  information  collection  and  its 
expected  biu'den  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instnmient. 
DATES:  Comments  must  be  submitted  on 
or  before  November  4, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Fanner  at  EPA  by  phone  at  (202) 
260-2740,  by  email  at 
fanner.sandy@.epa.gov.  You  may 
download  a  copy  of  the  ICR  fit>m  the 
Internet  at  http://www.epa.gov/icr  and 
refsr  to  EPA  ICR  No.  0226. 15. 
SUPPLEMBfTARY  INFORMATION: 

Title:  Applications  for  NPDES 
Discharge  Permits  and  the  Sewage 
Sludge  Management  Permits,  (OMB 
Control  No.  2040-0086;  EPA  ICR  No. 
0226.15)  which  expires  on  11/30/99. 


Abstract:  This  ICR  calculates  the 
burden  and  costs  associated  with  permit 
applications  for  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
discharges  and  sewage  sludge 
management  activities.  It  is  an  update  of 
the  IQl,  and  also  integrates  and  updates 
application  requirements  discussed  in 
one  amendment  ICR  approved  by  OMB, 
"National  Pollutant  Discharge 
Elimination  System  Permit  Application 
Requirements — Form  2A  and  2S  (Final 
Rule),"  OMB  Control  No.  2040-0086, 
ICR  No.  0226.14,  approved  January  13, 
1999.  EPA  uses  the  data  contained  in 
applications  and  supplemental 
information  requests  to  set  appropriate 
permit  conditions,  issue  permits,  and 
assess  permit  compliance.  EPA 
maintains  national  applications 
information  in  databases,  which  assist 
permit  writers  in  determining  permit 
conditions.  E)epending  on  the 
application  form  they  are  using, 
applicants  may  be  required  to  supply 
information  about  their  facilities, 
discharges,  treatment  systems,  sewage 
sludge  use  and  disposal  practices, 
pollutant  sampling  data,  or  other 
relevant  information.  In  its  burden  and 
cost  calculations,  this  ICR  includes 
requests  for  information  supplemental 
to  permit  applications.  Application 
information  is  necessary  to  obtain  an 
NPDES  or  sewage  sludge  permit.  This 
ICR  also  includes  the  development  of  a 
storm  water  pollution  prevention  plan 
as  part  of  the  requirements  for  the  multi- 
sector  general  permit,  for  industrial 
activities.  The  average  time  for  this 
activity  is  80  hours  and  there  are  an 
estimated  16,350  respondents.  The 
estimated  annualized  burden  is 
1,307,963  hours.  This  is  a  newly 
covered  area  under  this  ICR  and 
represents  the  major  portion  of  the 
increase  in  burden. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  04/23/ 
98  (63  FR  20182);  no  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  23.4  hours  per 
response  (combining  reporting  and 
recordkeeping).  Burden  means  the  total 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 


information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions:  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  vaUdating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information: 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Publicly  owned  treatment  works 
(POTWs),  privately  owned  treatment 
works,  new  and  existing  industrial 
manufacturing  and  commercial 
dischargers,  storm  water  dischargers, 
treatment  works  treating  domestic 
sewage  (TWTDS).  and  States  and 
territories. 

Estimated  Number  of  Respondents: 
88,209. 

Frequency  of  Response:  varies. 

Estimated  Total  Annual  Hour  Burden: 
2,038,694  hours. 

Estimated  Total  Annualized  Cost 
Burden  (non-labor  costs):  $1,004,710. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  acciuBcy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  0226.15  and 
OMB  Control  No.  2040-0086  in  any 
correspondence. 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Office  of  Policy, 
Regulatory  Information  Division 
(2137),  401  M  Street,  SW, 
Washington,  DC  20460; 

and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  September  29, 1999. 
Richard  T.  Wesdund. 
Acting  Director,  Regulatory  Information 
Division. 
(FR  Doc.  99-25836  Filed  10-4-99;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[CO-001-0036;  AO-FRL-6451-7] 

Approval  and  Promulgation  of  Stata 
Implamantation  Plans;  Call  for 
Visibility  SIP  Revision  for  Colorado 
Class  I  Visibility  Protection 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Information  notice. 


SUMMARY:  EPA  hereby  gives  notice  that 
in  a  September  22, 1999  letter  it  notified 
the  Governor  of  Colorado  that  the 
Ckilorado  State  Implementation  Plan 
(SIP)  for  Class  I  Visibility  Protection 
(Visibility  SIP)  is  substantially 
inadequate  to  make  reasonable  progress 
toward  the  National  visibility  goal,  as 
specified  in  section  169A(a)(l)  of  the 
Clean  Air  Act.  Specifically,  Colorado's 
Visibility  SIP  is  substantially  inadequate 
to  remedy  existing  and  prevent  future 
man-made  visibility  impairment  in  Mt. 
Zirkel  Wilderness  Area  and  must  be 
revised. 

DATES:  A  revision  to  the  Colorado 
Visibility  SIP  is  due  within  12  months 
of  the  date  of  EPA's  letter  to  the 
Governor. 

FOR  FURTHER  INF0RMATK3N  CONTACT: 
Amy  Piatt,  Air  and  Radiation  Program, 
999  18th  Street,  suite  500.  Denver, 
Colorado  80202-2466.  (303)  312-6449. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  169 A  of  the  Clean  Air  Act 
(CAA),  42  U.S.C.  7491.  establishes  as  a 
National  goal  the  prevention  of  any 
future,  and  the  remedying  of  any 
existing,  anthropogenic  visibility 
impairment  in  mandatory  Class  I 
Federal  areas  ■  (referred  to  herein  as  the 
National  visibility  goal).  Section  169A 
calls  for  EPA  to,  among  other  things, 
issue  regulations  to  assure  reasonable 
progress  toward  meeting  the  National 
visibility  goal,  including  requiring  each 
State  with  a  mandatory  Class  I  Federal 
area  to  revise  its  SIP  to  contain  such 
emission  limits,  schedules  of 
compliance  and  other  measures  as  may 
be  necessary  to  make  reasonable 
progress  toward  meeting  the  National 
visibility  goal.  CAA  section  169A(b)(2). 


■  Mandatory  Class  I  Federal  areas  include 
international  parks,  national  wilderness  areas 
greater  than  Tive  thousand  acres  in  size,  national 
memorial  parks  greater  than  five  thousand  acres  in 
size,  and  national  parks  greater  than  six  thousand 
acres  in  size,  as  described  in  section  (162)(a)  of  the 
CAA  (42  U.S.C  7472(a)).  Each  mandatory  Class  I 
Federal  area  is  the  responsibility  of  a  "Federal  land 
manager"  (FLM).  the  Secretary  of  the  department 
with  authority  over  such  lands.  See  section  302(i) 
of  the  CAA,  42  U.S.C  7B02(i). 


Section  110(a)(2)(J)  of  the  CAA,  42 
U.S.C.  7410(a)(2)(J),  similarly  requires 
SIPs  to  meet  the  visibility  protection 
requirements  of  the  CAA. 

EPA  promulgated  regulations  that 
require  affected  States  to,  among  other 
things,  (1)  coordinate  development  of 
SIPs  with  appropriate  Federal  Land 
Managers  (FLMs);  (2)  develop  a  program 
to  assess  and  remedy  visibility 
impairment  from  new  and  existing 
sources;  and  (3)  develop  a  long-term 
strategy  to  assure  reasonable  progress 
toward  the  National  visibility  goal.  See 
45  FR  80084,  December  2, 1980 
(codified  at  40  CFR  51.300-51.307).  The 
regulations  provide  for  the  remedying  of 
visibility  impairment  that  is  reasonably 
attributable  to  a  single  existing 
stationary  facility  or  small  group  of 
existing  stationary  facilities. 

The  Colorado  SIP  for  Class  I  Visibility 
Protection  was  approved  by  EPA  on 
August  12, 1988  (53  FR  30428).  EPA 
approved  subsequent  revisions  to  this 
SIP  on  October  11. 1994  and  January  16, 
1997  (see  59  FR  51376  and  62  FR  2305, 
respectively). 

On  July  14, 1993,  the  U.S.  Forest 
Service  (USPS)  certified  visibility 
impairment  in  Mt.  Zirkel  Wilderness 
Area,  a  mandatory  Class  I  Federal  area, 
and  named  the  Hayden  and  Craig 
Generating  Stations  in  the  Yampa  Valley 
of  northwest  Coloradq  as  suspected 
sources.  The  USPS  is  the  FLM  for  Mt. 
Zirkel  Wilderness  Area.  Although  the 
State  resolved  the  certification  of 
impairment  with  respect  to  Hayden 
Station  (see  62  FR  2305,  January  16, 
1997),  the  State  has  not  resolved  the 
certification  for  Craig  Generating 
Station. 

n.  Finding  of  Inadequacy 

In  its  September  22, 1999  letter  to  the 
Governor  of  Colorado,  EPA  foimd  ^  that 
the  Colorado  Visibility  SIP  is 
substantially  inadequate  to  make 
reasonable  progress  toward  the  National 
visibility  goal,  as  specified  in  section 
169A(a)(l)  of  the  CAA,  42  U.S.C. 
7491(a)(1).  Specifically,  Colorado's 
Visibility  SIP  is  substantially  inadequate 
to  remedy  existing  and  prevent  future 
man-made  visibility  impairment  in  Mt. 
Zirkel  Wilderness  Area.  EPA  believes 
that  a  Best  Available  Retrofit 
Technology  (BART)  limit  is  warranted 
for  Craig  Generating  Station  and  that  the 
oirrent  SIP  is  deficient  because  it  does 
not  include  such  a  BART  or  BART 
equivalent  limit. 


'The  frnding  was  made  pursuant  to  section 
110(k)(5)  of  the  Clean  Air  Act,  42  U.S.C  7410(k)(5). 


m.  Call  for  SIP  Revision 

The  finding  of  SIP  inadequacy 
requires  Colorado  to  submit  a  SIP 
revision  no  later  than  12  months  from 
the  date  of  EPA's  letter  to  the  Governor. 
To  ensure  that  the  SIP  deadline  is  met, 
EPA  requested  the  State  to  submit  an 
action  plan  for  the  development  of  the 
SIP  revision  within  30  days  from  receipt 
of  EPA's  letter  to  the  Governor.  Any 
control  strategies  adopted  and 
implemented  as  part  of  this  SIP  revision 
must  provide  for  the  remedying  of 
existing  and  the  prevention  of  future 
man-made  visibility  impairment  in  Mt. 
Zirkel  Wilderness  Area  resulting  fi-om 
Craig  Generating  Station's  emissions. 

IV.  EPA  Action 

The  finding  of  inadequacy  and  call  for 
a  SIP  revision  as  set  out  in  the 
September  22, 1999  letter  to  the 
Governor  do  not  constitute  a  final 
agency  action  that  is  ripe  for  judicial 
review.  EPA's  action  is  a  preliminary 
step  in  an  ongoing  administrative 
process.  See  Greater  Cincinnati 
Chamber  of  Commerce  v.  U.S.  EPA.  879 
F.2d  1379  (6th  Cir.  1989).  A  final  agency 
action  will  occur  when  EPA  makes  a 
binding  determination  regarding  the 
State's  response  to  the  SIP  call.  This 
would  occur,  for  example,  if  EPA  either 
approves  or  disapproves  the  SIP 
submittal  or  promulgates  a  Federal 
Implementation  Plan  if  the  State  does 
not  submit  an  adequate  SIP  revision. 
(See  sections  110(c)  and  llO(k)  of  the 
Clean  Air  Act.)  Either  action  would 
become  final  only  after  EPA  provides 
public  notice  and  an  opportunity  for 
public  comment.  • 

A  technical  support  document  (TSD) 
is  available  from  the  contact  person 
listed  above.  The  TSD  discusses  in  more 
detail  the  Mt.  Zirkel  Wilderness  Area 
certification  of  visibility  impairment 
issued  by  the  USPS  in  1993,  technical 
studies  related  to  the  Craig  Generating 
Station's  contribution  to  such 
impairment  and  available  control 
technology,  the  SIP  call  and  legal 
authority,  and  the  SIP  revision 
schedule. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Particulate  matter.  Sulfur 
oxides. 

Authority:  Sections  101. 107. 110, 116  and 
301(a)  of  the  Clean  Air  Act.  as  amended  (42 
U.S.C  7401.  7407.  7410.  7416  and  7610(a)). 

Dated:  September  23. 1999. 
William  P.  Yellowtail, 
Hegional  Administrator,  Region  VW. 
[FR  Doc.  99-25834  Filed  10-4-99;  8:45  am] 
WLUNQ  COK  a6«»-M-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6451-6] 

National  Drinking  Water  Advisory 
Council,  Small  Systems 
Implementation  Working  Group;  Notice 
of  Open  Meeting 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  Under  Section  10(a)(2)  of 
Public  Law  92-423,  "The  Federal 
Advisory  Committee  Act,"  notice  is 
hereby  given  that  a  meeting  of  the  Small 
Systems  Implementation  Working 
Group  of  the  National  Drinking  Water 
Advisory  Council  established  under  the 
Safe  Drinking  Water  Act.  as  amended 
(42  U.S.C.  300f  et  seq.),  will  be  held  on 
October  20-21, 1999  at  the  Hilton 
Albuquerque,  1901  University 
Boulevard,  NE  Albuquerque,  NM  87102. 
The  meeting  will  begin  at  8:30  p.m.  and 
conclude  at  5:00  p.m.  on  October  20, 
and  will  begin  at  8:30  a.m.  and  conclude 
at  4:00  p.m.  on  October  21.  The  meeting 
is  open  to  the  public  to  observe,  but 
seating  will  be  limited. 

The  purpose  of  this  meeting  is  to 
discuss  possible  recommendations  to 
the  full  National  Drinking  Water 
Advisory  Council.  Possible 
recommendations  are  being  considered 
in  seven  issue  areas:  Unsustainable 
Systems;  Mechanisms  for  Sharing  the 
Cost  of  Water  Service;  Water  System 
Institutional  Structures;  Regulatory 
Institutional  Structures  and  Processes: 
Training  and  Education  for  Managing 
Bodies;  Public  Awareness;  and.  State 
Capacity  Development  Strategies. 

For  more  information,  please  contact 
Peter  E.  Shanaghan,  Designated  Federal 
Officer,  Small  Systems  Implementation 
Working  Group,  U.S.  EPA,  Office  of 
Ground  Water  and  Drinking  Water 
(4606).  401  M  Street,^.  W.,  Washington, 
D.C.  20460.  The  telephone  number  is 


202-260-5813  and  the  email  address  is 
shanaghan.peter@epamail.epa.gov. 

Dated:  September  23. 1999. 
Charlene  E.  Shaw, 

Designated  Federal  Officer.  National  Drinking 

Water  A  dvisory  Council. 

[FR  Doc.  99-25837  Filed  10-4-99;  8:45  am] 

BILUNQ  CODE  66<0-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-6451-91 

National  Wastewater  Management 
Excellence  Awards 

AGENCY:  EnvirorunentaJ  Protection 

Agency  (EPA). 

action:  Notice;  announcement  of  EPA 's 

1999  National  Wastewater  Management 

Excellence  Awards  Presentation  at  the 

Water  Environment  Federation's  annual 

conference. 

summary:  The  U.S.  Environmental 
Protection  will  recognize  mimicipalities 
and  industries  for  outstanding  and 
innovative  technological  achievements 
in  wastewater  treatment  and  pollution 
abatement  programs  at  the  annual 
National  Wastewater  Management 
Excellence  Awards  ceremony  during  the 
Water  Environment  Federation's  (W^) 
annual  conference  in  New  Orleans, 
Louisiana.  An  inscribed  plaque  will  be 
presented  to  first  and  second  place 
national  award  winners  for  projects  or 
programs  in  operations  and 
maintenance,  beneficial  use  of  biosolids, 
pretreatment,  storm  water  management 
and  combined  sewer  overflow  controls. 
This  action  also  announces  the  1999 
national  awards  winners. 
dates:  Monday,  October  11, 1999. 11:30 
am  to  1:00  pm. 

ADDRESSES:  The  National  awards 
presentation  ceremony  will  be  held  at 
the  Ernest  N.  Morial  Convention  Center, 


2  Poydras  Street.  New  Orleans, 
Louisiana. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maria  E.  Campbell  at  the  U.S. 
Environmental  Protection  Agency, 
Office  of  Wastewater  Management, 
Mimicipal  Assistance  Branch.  401  M 
Street.  SW,  (4204),  Washington,  D.C. 
20460,  (202)  260-5815,  or 
campbell.maria@epa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
National  Wastewater  Management 
Excellence  Awards  program  is 
authorized  imder  sec.  501(a)  and  (e)  of 
the  Clean  Water  Act.  The  awards 
program  provides  national  recognition 
and  encourages  public  support  of 
programs  aimed  at  protecting  the 
public's  health  and  safety  and  the 
nation's  water  quality.  State  water 
pollution  control  agencies  and  EPA 
regional  offices  make  recommendations 
to  headquarters  for  the  national  awards. 
Nominees  are  in  compliance  with 
applicable  water  quality  requirements  or 
have  a  satisfactory  record  with  respect 
to  envirorunental  quality.  Review  panels 
select  national  award  winners  based  on 
criteria  established  for  each  program. 
Mimicipalities  and  industries  are 
recognized  for  their  demonstrated 
achievements  through  the  following: 

(1)  Outstanding  operations  and 
maintenance  practices  at  publicly 
owned  wastewater  treatment  facilities: 

(2)  Exemplary  biosolids  operating 
projects,  technology  development, 
research  and  public  acceptance  efforts; 

(3)  Municipal  implementation  and 
enforcement  of  local  pretreatment 
programs; 

(4)  Implementing  outstanding, 
innovative  and  cost-effective  storm 
water  control  programs;  and 

(5)  implementing  combined  sewer 
overflow  control  programs, 

Winners  and  categories  for  the  EPA's 
1999  National  Wastewater  Management 
Excellence  Awards  program  are  as 
follows: 


Category 


Operations  and  Maintenance  Awards 


First  Place: 

York  City  WWTP,  York.  Pennsylvania  „... 

Sweetwater  Creek  WPCP.  Douglasville.  Georgia 

Elk  Mound  vyWTP,  Village  of  Elk  Mound,  Wisconsin 

Appleton  WWTP,  Appleton,  Wisconsin * 

EscanatMi  WWTP,  Escanat>a.  Michigan  ..„ „„. 

Oak  Park  Conservancy  District,  Jeffersonville,  Indiana , . . j 

Edgartown  WWTF.  Town  of  Edgartown.  Massachusetts  

Town  of  Cedaredge  WWTP,  C^redge,  Cotorado  „ „ „. 

%k)n  B.  Evans,  Town  of  Cartxmdale,  Cotorado,  Department  of  Utilities,  Sectkjn  104(g)  Trainer 
for  Cedaredge  WWTP 

Second  Place: 

South  Columbus  Water  Resource  Facility,  Columbus,  Georgia ,. 

Westborough  WWTF,  Westtwrough,  Massachusetts  „ 

Inland  Empire  Utilities  Agency-Regk)na]  Plant  #2,  Chino,  CaHfomia 


Large  Advanced  Category. 
Medium  Advanced  Category. 
Small  Advanced  Category. 
Large  Secondary  Category. 
Medium  Secondary  Category. 
Small  Secondary  Category. 
Small  Non-Discharging  Category. 
Most  Improved  Plant. 


Large  Advanced  Category. 
Medium  Advanced  Category. 
Medium  Advanced  Category. 
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Swedesboro  WWTP,  Borough  of  Swedesboro,  New  Jersey 

Brattle»x)ro  WVyTTP.  Brattletx>ro.  Vermont 

V.  A.  Togus  WWTF.  Togus,  Maine  ■•• ."••..•■•••"•• 

Breckenridge  Sanrtation  District,  South.  Blue  River  WWTP.  Breckenndge.  Colorado 

Lyndonville  WWTF,  Lyndon,  Vermont "•••••: """•;••"•"•"•:""• 

Paul  Olander.  Vermont  Department  oi  EnviroomentaJ  Conservation.  Section  104(g).  Trainer 
tor  Lyndonville  WWTF 

Canal  Winchester  WWTP.  Canal  Winchester.  Ohio .VkV/^o" 

Ohto  EPA  Compliance  Assistance  Unit.  Section  104(g)  Trainers  for  Canal  Winchester  WWTP 

Beneficial  Uae  of  Blosotlds  Award* 


Category 


Small  Advanced  Category. 
Medium  Secondary  Category. 
Small  Secondary  Category. 
Small  Non-Discharging  Category. 
Most  Improved  Plant  (tie). 


Most  Improved  Plant  (tie). 


Milvraukee  Metropolitan  Sewerage  District  and  United  Water  Services  Milwaukee.  LLC.  Mil- 
waukee. Wisconsin. 

Lower  Creek  Water  Reclamation  Faality,  City  of  Lenoir,  North  Carolina •"•••"••••■• 

Littleton/Englewood  Wastewater  Treatment  Facility,  Englewood,  Cotorado  and  Cotorado  State 
University.  Fort  Collins,  Colorado. 

Natures  Blend  Wafer  Pollution  Control  Center,  City  of  Warren.  Ohto •""•" 

Prowers  County.  Land  Application  Program,  Parker  Ag  Services.  LLC,  Limon,  Cotorado.  EPIC 
of  Denville,  New  Jersey,  and  New  York  City  Dept.  of  Environmental  Protectton. 

Second  Place: 

Bureau  of  Environmental  Sendees.  City  of  Portland,  Oregon  •- 

Water  Resources  Dept  of  Public  Works.  City  of  Washington.  North  Carolina  and  Synagro. 
Southeast. 
Honorable  Mention:  ..,  ^  ^ 

Village  Creek  Wastewater  Treatment  Plant,  City  of  Fort  Worth,  Texas • — 

Pepper's  Ferry  Regional  Wastewater  Treatment  Authority.  Radford,  Virginia  

Soocifll  Aw&rd* 

Oregon  Association  of  Clean  Water  Agencies  and  Oregon  State  University  Extension  Service 


Large  Operating  Projects. 

Small  Operating  Projects. 
Research  Activities. 

Public  Acceptance  (Municipal). 
Publk:  Accejstance  (Other). 


Large  Operating  Projects. 
Small  Operating  Projects. 


Large  Operating  Projects. 
Small  Operating  Projects. 

For  Development  of  an  Outstanding  Bio- 
soltos  Education  and  Training  Program 


Pretreatment  Awards 


First  Place: 

City  of  Wilsonville,  Oregon 

South  Valley  Water  Reclamation  Facility,  West  Jordan.  Utah 

Littleton/Englewood  WWTP,  Englewood,  Colorado 

Littleton/Englewood  WWTP,  Littleton,  Colorado  

City  of  Albuquerque,  New  Mexico 

Metropolitan  St.  Louis  Sewer  District.  St.  Louis.  Missouri 

Second  Place: 

Merrimack  WWTF,  Merrimack,  New  Hampshire 

City  of  San  Marcos,  Texas 

City  of  Elkhart,  Indiana 

Storm  Water  Management  Awards 




0-10  Slgniftoant  Industrial  Users  (SlUs). 
11-20  SlUs. 
21  to  50  SlUs. 
21  to  50  SlUs. 

51  to  100  SlUs. 

Greater  than  100  SlUs. 

» •' 

0-10  SlUs. 
11-20  SlUs. 

21  to  50  SlUs. 

Tanners  Lake  Water  Quality  Improvement  Project.  Ramsey-Washington  Metro  Watershed 

District.  Oakdale,  Minnesota. 
Ciba  Specialty  Chemicals.  Newport.  Delaware 

SoOOfKl  PI9C6' 

Lowes  Creek  Stonn  Water  Demonstratton  Project,  Eau  Claire,  Wisconsin  

Anheuser-Busch  Brewery,  Columbus,  Ohio • •• 

Coca  Cola  USA  Fountain,  Columbus,  Ohto 

Combined  Sewer  Overflow  Control  Awards: 


Municipal. 

Industrial. 

Municipal. 
Industrial  (tie). 
Industrial  (tie). 


First  Place: 

Department  of  Public  Utilities,  City  of  Rtohmond,  Virginia 
Second  Place: 

City  of  Auburn,  New  Yort<  (tie) 

Columbus  Water  Worics  (tie).  Columbus,  Georgia 


RefefWtCM:  62  FR  39239.  Jul.  22. 1997. 
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Authority:  33  U.S.C.  1361(a)  and  (e). 

Dated:  September  29, 1999. 
Michael  B.  Cook, 

Director,  Office  of  Wastewater  Management. 
(FR  Doc.  99-25838  Filed  10-4-99;  8:45  am] 
BILUNQ  CODE  a6a»-E0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«451-^ 

Notice  Of  Establishment  of  Point  of 
Contact  for  Small  Business  Concerns 
Regarding  Compliance  Problems 
Arising  from  Year  2000  (Y2K)  Failures 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  18  of  the  Y2K  Act 
(P.L.  106-37)  provides  for  suspension  of 
penalties  for  certain  Year  2000  (Y2K) 
failures  by  small  business  concerns. 
Section  18(b)  requires  each  Federal 
agency  to  establish  a  point  of  contact  to 
act  as  a  liaison  between  the  agency  and 
small  business  concerns  with  respect  to 
problems  arising  out  of  Y2K  failures  and 
compliance  with  Federal  rules  and 
regulations.  The  Environmental 
Protection  Agency  (EPA)  is  naming 
Ginger  Gotliffe  as  its  contact  for  small 
business  concerns.  In  addition,  EPA  is 
naming  Gary  Jonesi  as  its  contact  for 
larger  businesses  who  have  Y2K 
compliance  questions,  or  any  business 
that  has  questions  about  application  of 
EPA's  Y2K  enforcement  policy. 
ADDRESSES:  Ginger  Gotliffe,  Office  of 
Enforcement  and  Compliance  Assurance 
(OECA) ,  U.S.  Environmental  Protection 
Agency,  Mail  Code  2224A,  401  M  Street, 
SW.  Washington,  DC  20460,  phone  202- 
574-7072.  e-mail 

gotliffe.ginger@epa.gov.  Gary  Jonesi, 
Office  of  Enforcement  and  Compliance 
Assurance  (OECA),  U.S.  Environmental 
Protection  Agency,  Mail  Code  2241A. 
401  M  Street,  SW,  Washington,  DC 
20460,  phone  202-564-4002,  e-mail 
jonesi.gary@epa.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Ginger  Gotliffe  or  Mr.  Gary  Jonesi,  at 
addresses  above. 

SUPPLEMENTARY  INFORMATION:  On  July 
20, 1999,  President  Clinton  signed  the 
"Y2K  Act,"  which  generally  establishes 
special  substantive  and  procedural  rules 
for  commercial  litigation  related  to  Y2K 
computer  failures.  Under  section  18  of 
the  Y2K  Act,  Federal  agencies  shall 
waive  civil  monetary  penalties  for  first- 
time  violations  by  a  small  business 
concern  of  a  federally  enforceable  rule 
or  regulation  caused  by  a  Y2K  failure 
occurring  through  December  31,  2000, 


provided  that  certain  conditions  are 
met.  For  purposes  of  the  Y2K  Act,  a 
"small  business  concern"  is  defined  as 
an  unincorporated  business, 
partnership,  corporation,  association,  or 
organization,  with  fewer  than  50  full- 
time  employees.  The  law  also  provides 
an  exception  to  the  waiver  of  civil 
penalties  in  certain  circiunstances,  for 
example,  if  the  violation  resulted  in 
actual  harm  or  creates  an  imminent 
threat  to  public  health,  safety,  or  the 
environment. 

EPA  issued  a  Y2K  Enforcement  Policy 
on  November  30, 1998.  The  policy  was 
designed  to  encourage  prompt  testing  of 
computer-related  equipment  to  ensure 
that  environmental  compUance  is  not 
impaired  by  Y2K  failures.  Under  the 
policy  (pubUshed  on  the  Internet  at 
www.epa.gov/year2000  and  at  64  FR 
11881,  March  10, 1999)  EPA  states  that 
it  will  waive  100%  of  the  dvil  penalties 
that  might  otherwise  apply,  and  will 
recommend  against  criminal 
prosecution,  for  environmental 
violations  caused  by  specific  tests 
designed  to  identify  and  eliminate  Y2K- 
related  malfunctions.  The  policy  applies 
to  testing-related  violations  discloseid  to 
EPA  by  February  1,  2000,  subject  to 
certain  conditions  to  ensure  protection 
of  public  health  and  the  environment. 

Dated:  September  28, 1999. 
Michael  Stahl, 

Acting  Director,  Office  of  Compliance. 
[FR  Doc.  99-25777  Filed  10-4-99;  8:45  am) 

BlUJNaOODE  aSfO-80-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL  6451-4] 

Guam:  Adequacy  Determination  of 
State  Municipal  Solid  Waste  Permit 
Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  tentative 

determination  to  fully  approve  the 

adequacy  of  the  Guam  Municipal  Solid 

Waste  Permitting  Program,  public 

hearing,  and  public  comment  period. 

summary:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984, 42 
U.S.C.  6945(1)(B),  requires  states  to 
develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs),  which  may 
receive  hazardous  household  waste  or 
small  quantity  generator  hazardous 
waste  will  comply  with  the  revised 


Federal  MSWLF  Criteria  (40  CFR  part 
258).  RCRA  Section  40G5(c)(l)(C).  42 
U.S.C.  6945(c)(1)(C),  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  states  have 
adequate  "pwrmit"  programs  for 
MSWLFs,  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  Approved  State  permit 
programs  provide  for  interaction 
between  the  State  and  the  Owner/ 
Operator  regarding  site-specific  permit 
conditions.  Only  Uiose  ovmers/ 
operators  located  in  States  with 
approved  permit  programs  can  use  the 
site  specific  flexibiUties  provided  by  40 
CFR  part  258  to  the  extent  the  State 
permit  program  allows  such  flexibiUty. 
EPA  notes  that,  regardless  of  the 
approval  status  of  any  facility,  the 
federal  landfill  criteria  shall  apply  to  all 
permitted  and  unpermitted  MSWLF 
facilities. 

Guam  is  defined  as  a  "State"  in  40 
CFR  part  258.2.  Guam  has  appUed  for  a 
determination  of  adequacy  under 
Section  4005(c)(1)(C)  of  RCRA.  42 
U.S.C.  6945(c)(1)(C).  EPA  Region  DC  has 
reviewed  Guam's  MSWLF  permit 
program  application  and  has  made  a 
tentative  determination  that  all  portions 
of  Guam's  MSWLF  permit  program  are 
adequate  to  assure  compliance  with  the 
revised  MSWLF  Criteria.  Guam's 
application  for  program  adequacy 
determination  is  available  for  public 
review  and  comment  at  the  place(s) 
listed  in  the  ADDRESSES  section  below 
during  regular  office  hours. 

Although  RCRA  does  not  require  EPA 
to  hold  a  public  hearing  on  a 
determination  to  approve  any  State's 
MSWLF  permit  program,  the  Region  has 
tentatively  scheduled  a  public  hearing 
on  this  determination.  If  a  sufficient 
number  of  persons  express  interest  in 
participating  in  a  hearing  by  vmting  to 
the  Region  IX  Solid  Waste  Program  or 
calling  the  contact  given  below  within 
30  days  of  the  date  of  pubUcation  of  this 
notice,  the  Region  will  hold  a  hearing  in 
Tiyan,  Guam.  The  Region  will  notify  all 
persons  who  submit  comments  on  this 
notice  if  it  appears  that  there  is 
sufficient  public  interest  to  warrant  a 
hearing.  In  addition,  anyone  who 
wishes  to  learn  whether  the  hearing  will 
be  held  may  call  the  person  listed  in  the 
CONTACTS  section  below. 

DATES:  All  comments  on  Guam's 
application  for  a  determination  of 
adequacy  must  be  received  by  the  close 
of  business  on  November  1, 1999.  If 
there  is  sufficient  interest,  a  public 
hearing  will  be  held  in  Tiyan,  Guam  at 
least  45  days  from  the  date  of 
publication  of  this  notice.  The  State  will 
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participate  in  the  public  hearing,  if  held 
by  EPA  on  this  subject. 
ADDRESSES:  Written  comments  should 
be  sent  to  Ms.  Heidi  Hall,  Chief.  Solid 
Waste  Program,  mail  code  WST-7,  EPA 
Region  IX,  75  Hawthorne  Street,  San 
Francisco.  California  94105.  The  public 
hearing,  if  held,  will  be  held  at  the 
Guam  Environmental  Protection 
Agency's  Main  Conference  Room. 
Building  15-6101  Mariner  Avenue. 
Tiyan.  Guam.  Copies  of  Guam's 
application  for  adequacy  determination 
are  available  at  the  following  address  for 
inspection  and  copying:  Guam 
Environmental  Protection  Agency. 
Calibration  Laboratory  Building.  15- 
6101  Mariner  Ave.  Tiyan.  Barrigada. 
Guam  between  the  hoius  of  8:00  a.m. 
and  5:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  EPA 
Region  DC  75  Hawthorne  Street,  San 
Francisco.  California  94105  attention 
Ms.  Beth  Godfrey,  mail  code  WST-7, 
telephone  415  744-2095. 
SUPPLEMENTARY  MFORMATION: 

A.  Background 

On  October  9, 1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA,  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA), 
requires  states  to  develop  permitting 
programs  to  ensure  that  MSWLPs 
comply  with  the  Federal  Criteria  imder 
40  CFR  part  258.  Subtitle!)  also  requires 
in  Section  4005(c)(1)(C),  42  U.S.C. 
6945(c)(1)(C),  that  EPA  determine  the 
adequacy  of  state  municipal  solid  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  To  fulfil  this 
requirement,  the  Agency  has 
promulgated  the  Final  State 
Implementation  Rule  (SIR).  The  rule 
specifies  the  requirements  which  State 
programs  must  satisfy  to  be  determined 
adeqtiate. 

EPA  interprets  the  requirement  for 
states  to  develop  "adequate"  programs 
for  permits  or  other  forms  ofprior 
approval  and  conditions  (for  example 
license  to  operate)  to  impose  several 
minimum  requirements.  First,  each 
State  must  have  enforceable  standards 
for  new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA's  revised 
MSWLF  criteria.  Next,  the  State  must 
have  the  authority  to  issue  a  permit  or 
other  notice  of  prior  approval  and 
conditions  to  all  new  and  existing 
MSWLFs  in  it  jurisdiction.  The  State 
also  must  provide  for  public 
participation  in  permit  issuance  and 
enforcement,  as  required  in  Section 
7004(b)  of  RCRA,  42  U.S.C.  6974(b). 
Finally,  the  State  must  show  that  it  has 


sufficient  compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owmer  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

EPA  Regions  will  determine  whether 
a  State  has  submitted  an  "adequate" 
program  based  on  the  interpretation 
outlined  above.  EPA  expects  States  to 
meet  all  of  these  requirements  for  all 
elements  of  a  MSWLF  program  before  it 
gives  full  approval  to  a  MSWLF 
program. 

B.  Guam 

On  August  24, 1998  EPA  Region  K 
received  Guam's  final  MSWLF  Permit 
Program  application  for  adequacy 
determination.  Region  DC  reviewed  the 
final  application,  submitted  comments 
to  Guam,  and  requested  additional 
information  about  the  state  program 
implementation.  Guam  addressed  EPA's 
comments,  provided  the  requested 
additional  information,  and  submitted  a 
revised  final  application  for  adequacy 
determination  on  Jime  16, 1999.  Region 
DC  has  reviewed  Guam's  revised 
application  and  has  tentatively 
determined  that  all  portions  of  Guam's 
MSWLF  program  meet  all  the 
requirements  necessary  to  qualify  for 
full  program  approval  and  ensures 
compliance  with  the  revised  Federal 
Criteria. 

The  public  may  submit  written 
comments  on  EPA's  tentative 
determination  until  November  1, 1999. 
Copies  of  Guam's  appUcation  are 
available  for  inspection  and  copying  at 
the  location  indicated  in  the  ADDRESSES 
section  of  this  notice. 

To  ensure  full  compliance  with  the 
Federal  Criteria,  Guam  has  revised  its 
durent  MSWLF  permitting 
requirements  by  amendment  of  the 
Solid  Waste  Disposal  Rules  and 
Regulations.  This  doomient  has 
incorporated  those  requirements  from 
the  federal  criteria  not  foxmd  in  Guam's 
existing  MSWLF  program  and  are 
appUcable  to  all  existing  MSWLFs  and 
to  all  MSWLF  permit  applications. 
Guam  will  implement  its  MSWLF 
permit  program  through  enforceable 
permit  conditions. 

EPA  will  consider  all  public 
comments  on  its  tentative  determination 
received  during  the  public  comment 
period  and  during  any  pubUc  hearing 
held.  Issues  raised  by  those  comments 
may  be  the  basis  for  a  determination  of 
inadequacy  for  Guam's  program.  EPA 
will  make  a  final  decision  on  approval 
of  Guam's  program  and  will  give  notice 
of  the  final  determination  in  the  Federal 
Register.  The  notice  shall  include  a 
summary  of  the  reasons  for  the  final 


determination  and  a  response  to  all 
significant  comments. 

Section  4005(a)  of  RCRA,  42  U.S.C 
6945(a),  provides  that  citizens  may  use 
the  citizen  suit  provisions  of  Section 
7002  of  RCRA,  42  U.S.C.  6972,  to 
enforce  the  Federal  Criteria  in  40  CFR 
part  258  independent  of  any  State 
enforcement  program.  As  EPA 
explained  in  the  preamble  to  the  final 
MSWLF  criteria,  EPA  expects  that  any 
owner  or  operator  complying  with 
provisions  in  a  State  program  approved 
by  EPA  should  be  considered  to  be  in 
compliance  with  the  Federal  Criteria. 
See  56  FR  50978.  50995  (October  9. 
1991). 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
ntmiber  of  small  entities.  It  does  not 
impose  any  new  biudens  on  small 
entities.  This  notice,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Authority:  This  notice  is  issued  under  the 
authority  of  Section  4005  of  the  Solid  Waste 
Disposal  Act,  as  amended,  42  U.S.C.  6946. 

Dated:  September  21, 1999. 
Felicia  Marcus, 
Begional  Administrator. 
[FR  Doc.  99-25840  Filed  10-4-99;  8:45  am] 
BtUMOOOOE 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4451-61 

NotiCA  Of  Proposed  Purchaser 
Agreement  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980.  as  Amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act 

agency:  Enviroiunental  Protection 

Agency 

action:  Notice;  request  for  public 

comment. 

summary:  In  accordance  with  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986 
("CERCLA").  42  U.S.C.  9601-9675, 
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notice  is  hereby  given  that  a  proposed 
purchaser  agreement  ("Purchaser 
Agreement")  associated  with  the  Boyles 
Galvanizing  Site  in  Philadelphia, 
Pennsylvania  was  executed  by  the 
Environmental  Protection  Agency  and 
the  Department  of  Justice  and  is  now 
subject  to  public  comment,  after  which 
the  United  States  may  modify  or 
withdraw  its  consent  if  comments 
received  disclose  facts  or  considerations 
which  indicate  that  the  Purchaser 
Agreement  is  inappropriate,  improper, 
or  inadequate.  The  Purchaser 
Agreement  would  resolve  certain 
potential  EPA  claims  under  Section  107 
of  CERCLA,  42  U.S.C.  9607,  against  the 
New  Kensington  Community 
Development  Corporation 
("Piirchaser").  The  settlement  would 
require  the  Purchaser  to,  among  other 
things,  deliver  the  siun  of  $64,800  of  the 
purchase  price  to  the  United  States  at 
the  time  of  closing  and  abide  by  certain 
land  use  restrictions  intended  to  protect 
public  health  and  welfare. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
•  to  the  proposed  P\ux:haser  Agreement. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  Region  m.  1650 
Arch  Street,  Philadelphia.  PA  19103. 

DATES:  Comments  must  be  submitted  on 
or  before  November  4, 1999. 

ADDRESSES:  Availability:  The  proposed 
Purchaser  Agreement  and  ad(Utional 
backgroimd  information  relating  to  the 
proposed  Purchaser  Agreement  are 
available  for  public  inspection  at  the 
U.S.  Environmental  Protection  Agency, 
Region  m,  1650  Arch  Street, 
Philadelphia,  PA  19103.  A  copy  of  the 
proposed  Purchaser  Agreement  may  be 
obtained  from  Suzanne  Canning,  U.S. 
Environmental  Protection  Agency, 
Regional  Docket  Clerk  (3RC00),  1650 
Arch  Street  Philadelphia,  PA  19103. 
Comments  should  reference  the  "Boyles 
Galvanizing  Site  Prospective  Purchaser 
Agreement"  and  "EPA  Docket  No.  ID- 
99-00&-DC,"  and  should  be  forwarded 
to  Suzanne  Caiming  at  the  above 
address  or  through  electronic  mail  at 
"canning.suzannedepa.gov." 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  S.  Goldman  (3RC41),  Sr. 
Assistant  Regional  Counsel,  U.S. 
Environmental  Protection  Agency,  1650 
Arch  Street.  Philadelphia.  PA  19103, 
Phone:  (215)  814-2487. 


Dated:  September  28, 1999. 
Abraham  Ferdas, 

Acting  Regional  Administrator,  U.S. 
Environmental  Protection  Agency,  Region  flJ. 
IFR  Doc.  99-25841  Filed  10-4-99;  8:45  am) 
BiuMG  CODE  leao-se-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3140-EM] 

California;  Amendment  No.  2  to  Notice 
of  an  Emergency 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of 
California,  (FEMA-3140-EM),  dated 
September  1, 1999,  and  related 
determinations. 

EFFECTIVE  DATE:  September  24, 1999 

FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 

SUPPLBMENTARY  INFORMATION:  The  notice 
of  an  emergency  for  the  State  of 
California  is  hereby  amended  to  include 
the  following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  an 
emergency  by  the  President  in  bis 
declaration  of  September  1, 1999: 

Trinity  Coimty  for  emergency  protective 
measures,  including  the  limited  removal  of 
debris  which  poses  a  health  and  safety 
hazard  to  the  general  public,  as  authorized 
under  Title  V.  This  assistance  excludes 
regular  time  costs  for  subgrantees  regular 
employees. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance:  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 

Robert  J.  Adamctk, 

Deputy  Associate  Director,  Response  and 
Recovery  Directorate. 

IFR  Doc.  99-25819  Filed  10-4-99;  8:45  am) 
nuMQ  CODE  ena-o»^ 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1297-OR] 

Delaware;  Major  Disaster  and  Related 
Deteiminations 

AGB4CY:  Federal  Emei^ency 
Management  Agency  (FEMA). 
action:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Delaware 
(FEMA-1297-DR),  dated  September  21. 
1999,  and  related  determinations. 
EFFECTIVE  DATE:  September  21, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  21, 1999,  the  President 
declared  a  major  disaster  imder  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C  5121  et  seq.), 
as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Delaware, 
resulting  from  Hurricane  Floyd  on  September 
15-17, 1999,  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  Pub.  L  93-288,  as  amended  ("the 
Stafford  Act").  I,  therefore,  declare  that  such 
a  major  disaster  exists  in  the  State  of 
Delaware. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance,  Public  Assistance,  and  Hazard 
Mitigation  in  the  designated  areas.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  dfclaration  to  the  extent 
allowable  under  the  Stafford  Act 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Steven  A.  Adukaitis  of 
the  Federal  Emergency  Management 


54016 


Federal  Register /Vol.  64,  No.  192 /Tuesday,  October  5,  1999 /Notices 


Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Etelaware  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

New  Castle  County  for  Individual 
Assistance  and  Public  Assistance. 

All  coimties  within  the  State  of 
Delaware  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation  * 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fimd  Program;  83.539,  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program:  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program:  83.548,  Hazard  Mitigation  Grant 
Program) 
JuiiaL.Witt. 
Director. 

[PR  Doc.  99-25825  Filed  10-4-99;  8:45  am] 
HUMO  COOC  f71S-4»-P 


FEDERAL  EMERGENCY  . 
MANAGEMENT  AGENCY 

[FEMA-1295-OR] 

New  Jersey;  Amendment  No.  2  to 
Notice  of  a  Major  DIaaster  Decliaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 

of  a  major  disaster  for  the  State  of  New 

Jersey.  (FEMA-1295-DR),  dated 

September  18, 1999.  and  related 

determinations. 

EFFECTIVE  DATE:  September  28. 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3772. 
SUPPt.EMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  New 
Jersey  is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  September  18. 1999: 

Hunterdon  County  for  Individual 
Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 


Brovra  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA):  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc.  99-25817  Filed  10-4-99;  8:45  am) 

BILUNQ  C006  Srit-ltt-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1295-OR] 

New  Jersey;  Amendment  No.  3  to 
Notice  of  a  Major  Disaster  Deciaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  New 
Jersey  (FEMA-1295-DR),  dated 
September  18, 1999,  and  related 
determinations. 

EFFECTIVE  DATE:  September  18, 1999 

FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3772. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective 
September  18, 1999. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program:  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program:  83.548,  Hazard  Mitigation  Grant 
Program) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  99-25818  Filed  10-4-99;  8:45  am] 
BtLUNQ  CODE  sria-os-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-^148-EM] 

New  Jersey;  Amendment  No.  2  to 
Notice  of  an  Emergency  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of  New 
Jersey  (FEMA-3148-EM),  dated 
September  17, 1999,  and  related 
determinations. 

EFFECTIVE  DATE:  September  18, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  emergency  is  closed  efiiective 
September  18. 1999. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Hoiising 
Program:  83.548,  Hazard  Mitigation  Grant 
Program) 
Laqr  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

(FR  Doc.  99-25821  Filed  10-4-99;  8:45  am] 
BILUNQ  CODE  CTIS-Oa-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1296-OR] 

New  York;  Amendment  No.  1  to  Notice 
of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  New 
York,  (FEMA-1296-DR),  dated 
September  19, 1999,  and  related 
determinations. 

EFFECTIVE  DATE:  September  23, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  E)C 
20472,  (202)  646-3772. 
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SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  New 
York  is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  September  19, 1999; 

Essex  County  for  Individual  Assistance  and 
Public  Assistance. 

The  counties  of  Orange,  Putnam  Rockland, 
and  Westchester  Counties  for  Categories  C 
through  G  under  the  PubUc  Assistance 
program  (already  designated  for  Categories  A 
and  B  and  the  Individual  Assistance 
program.) 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program:  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directora  te. 

(FR  Doc.  99-25823  Filed  10-4-99;  8:45  am] 
BIUINQ  CODE  I71S-02-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1294-0R] 

Pennsylvania;  Amendment  No.  1  to 
Notice  of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Pennsylvania, 
(FEMA-1294-DR},  dated  September  18, 
1999,  and  related  determinations. 
EFFECTIVE  DATE:  September  28, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Pennsylvania  is 
hereby  amended  to  include  Categories 
C-G  under  the  Public  Assistance 
program  in  the  following  areas  among 
those  areeis  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of 
September  18, 1999: 


Bucks,  Chester,  Delaware,  Montgomery, 
and  Philadelphia  Counties  for  Categories  C- 
G  under  the  Public  Assistance  program 
(already  designated  for  Individual 
Assistance,  and  debris  removal  (Category  A) 
and  emergency  protective  measures  (Category 
B)  under  the  Public  Assistance  program). 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA):  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Lacy  E.  Suiter, 

Executive  Associate  Director.  Response  and 
Recovery  Directorate. 
|FR  Doc.  99-25816  Filed  10-4-99;  8:45  am] 

BILUNG  CODE  •71»-0S-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1299-DR1 

South  Carolina;  Major  Disaster  and 
Related  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  South  Carolina 
(FEMA-1299-DR),  dated  September  21, 
1999,  and  related  determinations. 
EFFECTIVE  DATE:  September  21. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  21, 1999,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.), 
as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  South  Carolina, 
resulting  from  Hi«ricane  Floyd  beginning  on 
September  14, 1999,  and  continuing  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  Pub.  L.  93-288.  as  amended 
("the  Stafford  Act").  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
South  Carolina. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 


you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance,  Public  Assistance,  including 
direct  Federal  assistance  at  75  percent 
Federal  funding,  and  Hazard  Mitigation  in 
the  designated  areas.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance.  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Lawrence  L.  Bailey  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  South  Carolina  to 
have  been  affected  adversely  by  this 
declared  major  disaster 

Charleston,  Georgetown,  and  Horry  Counties 

for  Individual  Assistance. 
Beaufort,  Berkeley,  Charleston,  Colleton, 

Georgetown,  Horry,  Jasper,  and  Marion 

Counties  for  Public  Assistance. 

All  counties  within  the  State  of  South 
CaroHna  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Conununity  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program:  83.539,  Crisis 
Counseling:  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA):  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program:  83.544.  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program:  83.548,  Hazard  Mitigation  Grant 
Program.) 
James  L.  Witt, 
Director. 

[FR  Doc.  99-25824  Filed  10-4-99:  8:45  am) 
WLUNO  cooE  eris-ce-p 
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FEDERAL  EMERGENCY 
MANAQEMENT  AGENCY 

[FEMA-12fl7-DRl 

Texas;  Amendment  No.  6  to  Notice  of 
a  Major  Disaster  Declaration 

AOENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Texas, 
(FEMA-1287-DR).  dated  August  22, 
1999,  and  related  determinations. 
EFFECTIVE  DATE:  September  24, 1999 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 

8UPPI.EMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Texas 
is  hereby  amended  to  include  the 
following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  August  22, 1999: 

Jim  Wells  County  for  Categories  C  through 
G  under  the  Public  Assistance  program 
(previously  designated  for  Individual 
Assistance  and  Categories  A  and  B  under  the 
Public  Assistance  program). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program:  83.548,  Hazard  Mitigation  Grant 
Program) 

Kobnt  J.  Adarndk, 

Deputy  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  99-25822  Filed  10-4-99;  8:45  am] 
MLUNQ  COOC  •71»>0»-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1293-DR1 

Commonwealth  of  Virginia; 
Amendment  No.  2  to  Notice  of  a  Major 
Disaster  Declaration 

AOBilCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Virginia,  (FEMA- 


1293-DR),  dated  September  18, 1999, 
and  related  determinations. 
EFFECTIVE  DATE:  September  22, 1999. 
FOR  FURTHER  l»VORMATI0N  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington  DC 
20472,  (202)  646-3772. 
SUPPt.EMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Virginia  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
September  18, 1999: 

The  independent  cities  of  Chesapeake  City 
and  Emporia  City  and  the  counties  of 
Chestfleld,  Greenville,  King  and  Queen,  and 
Middlesex  for  Individual  Assistance. 

The  indefiendent  cities  of  Chesapeake  City 
and  Colonial  Heights  City,  and  the  counties 
of  Brunswick,  Caroline,  Dinwiddle,  Essex, 
Gloucester,  Greenville,  King  and  Queen,  King 
William,  Mecklenburg,  and  Middlesex  for 
Public  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counselling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program:  83.548,  Hazard  Mitigation  Grant 
Program.) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
[FR  Doc.  99-25810  Filed  10-4-99;  8:45  am] 

BILUNG  CODE  Sria-OZ-M 


FEDERAL  EMERGENCY 
MANAQEMENT  AGENCY 

[FEMA-129a-OR] 

Commonwealth  of  Virginia; 
Amendment  No.  3  to  Notice  of  a  Major 
Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Virginia,  (FEMA- 
1293-DR),  dated  September  18, 1999, 
and  related  determinations. 
EFFECTIVE  DATE:  September  23, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 


SUPPI^MENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Virginia  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
September  18, 1999: 

The  independent  cities  of  Richmond  City, 
Suffolk  City,  and  Williamsburg  Qty  and  the 
counties  of  Dinwiddle,  Gloucester,  and 
Halifax  for  Individual  Assistance. 

The  independent  cities  of  Emporia  Qty 
and  Petersburg  City,  and  Chesterfield  Coimty 
for  Public  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  fonds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Pn^ram) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  99-25813  Filed  10-4-99;  8:45  am] 
BNJjNooooE  vnt-n-* 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1293-DR] 

Virginia;  Amendment  No.  4  to  Notice  of 
a  Major  Disaster  Declaration 

AOBICY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

summary;  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Virginia  (FEMA- 
1293^R),  dated  September  18, 1999, 
and  related  determinations. 
EFFECTIVE  DATE:  September  26, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective 
September  26, 1999. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
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Assistance;  83.543.  Individual  and  Family 

Grant  (IFG)  Program:  83.544,  Public 

Assistance  Grants;  83.545,  Disaster  Housing 

Program;  83.548,  Hazard  Mitigation  Grant 

Program) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc.  99-25814  Filed  10-4-99;  8:45  am] 

BIUINQ  CODE  e718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1293-DRI 

Virginia;  Amendment  No.  5  to  Notice  of 
a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Virginia,  (FEMA- 
1293-DR),  dated  September  18, 1999, 
and  related  determinations. 
EFFECTIVE  DATE:  September  28, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
EKrectorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Virginia  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
September  18, 1999: 

Mathews  County  for  Individual  Assistance 
and  Public  Assistance. 

Northumberland  County  for  Public 
Assistance  (already  designated  for  Individual 
Assistance.) 

The  counties  of  Charles  City,  King  George, 
Lancaster,  Lunenberg,  and  Richmond  for 
Public  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Nimibers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  99-25815  Filed  10-4-99;  8:45  am) 
BHJJNQ  CODE  •71»-af-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3147-£M] 

Virginia;  Amendment  No.  1  to  Notice  of 
an  Emergency  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  Commonwealth 
of  Virginia  (FEMA-3147-EM),  dated 
September  16, 1999,  and  related 
determinations. 

EFFECTIVE  DATE:  September  26, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  emergency  is  closed  effective 
September  26, 1999. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Conmiunity  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemplo>'ment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Pribram;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program:  83.548,  Hazard  Mitigation  Grant 
Program) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc  99-25820  Filed  10-4-99;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Cooperating  Teclinical  Communities 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice  of  Cooperating  Technical 
Communities  flood  hazard  mapping 
initiative. 

summary:  We  (FEMA)  give  notice  of  the 
Cooperating  Technical  Communities 
initiative  that  will  recognize  and 
encoiu^ge  participation  by  states, 
regional  agencies,  and  conmiunities  in 
the  flood  hazard  mapping  process. 
DATES:  Pilot  projects  are  ongoing. 
FOR  FURTHER  INFORMATION  CONTACT: 
Your  FEMA  Regional  Cooperating 
Technical  Communities  Coordinator. 
We  list  contact  names  for  the 
coordinators  under  Section  5  of  this 
document. 


SUPPLEMENTARY  INFORMATION: 
1.  Background 

FEMA  administers  the  National  Flood 
Insurance  Program  (NFIP)  and  under 
§  1360  of  the  National  Flood  Insurance 
Act  of  1968,  as  amended  (42  U.S.C. 
4101),  we  establish  and  update  flood- 
risk  zone  data  in  floodplain  areas.  In  the 
identification  of  flood-prone  areas,  we 
may  consult  with,  receive  information 
from,  and  enter  into  agreements  or  other 
arrangements  with  the  head  of  any 
State,  regional,  or  local  agency  in  order 
to  identify  these  floodplain  areas. 

We  are  implementing  the  Cooperating 
Technical  Communities  (CTC)  concept 
as  part  of  our  Flood  Map  Modernization 
plan  [http://www.fema.gov/library/ 
mapmod.pdf).  The  CTC  initiative  will 
formally  recognize  and  encourage  the 
ongoing  contributions  that  our  mapping 
partners — States,  regional  agencies,  and 
communities — make  in  assisting  us  in 
providing  timely  and  accurate  flood 
hazard  information.  The  participating 
entity  will  enter  into  a  partnership 
agreement  with  us  to  develop  or 
maintain  all  or  a  component  of  its  flood 
hazard  maps. 

CTC  partnerships  will  maximize  the 
effectiveness  of  the  limited  local  and 
Federal  funding  available  for  flood 
mapping,  while  maintaining  consistent 
national  standards.  Through  these 
partnerships,  the  integration  of  locally- 
funded  or  developed  flood  and  mapping 
data  in  the  flood  mapping  process  will 
enable  contributing  partners  to  expand 
the  scope  of  our  flood  mapping  efforts. 
We  expect  that  this  will  result  in 
enhanced  responsibility  for  the  maps  by 
the  partners  and,  in  turn,  heightened 
local  awareness  of  flood  rislcs,  more 
effective  floodplain  management,  and 
more  accurate  maps.  The  Cooperating 
Technical  Communities  initiative 
includes  both  locally-funded  and 
FEMA-funded  activities. 

Under  the  initiative,  the  partner  will 
enter  a  general  overall  agreement  (CTC 
Agreement)  with  us  that  recognizes  the 
fimdamental  importance  of  flood  hazard 
identihcation,  as  well  as  flood  insurance 
and  floodplain  management.  Then,  as 
the  CTC  partner  and  we  identify  specific 
flood  mapping  activities  to  undertake, 
we  and  the  CTC  partner  will  develop 
and  enter  into  Mapping  Activity 
Agreements  under  the  imibrella  of  the 
overall  CTC  Agreement. 

We  envision  that  most  Mapping 
Activity  Agreements  will  be 
collaborative  efforts  where  both  the  CTC 
partner  and  FEMA  contribute  data  and 
units  of  work  to  maximize  the  extent, 
accuracy,  and  utility  of  flood  studies  to 
best  meet  local  and  Federal  needs,  while 
minimizing  costs  for  all  parties.  Federal 
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funding  will  be  limited  even  if  we  can 
allocate  supplemental  map 
modernization  funding.  In  any  event, 
we  will  allocate  funding  within  the 
context  of  our  flood  study  prioritization 
process. 

We  will  consider  Fiscal  Years  1999 
and  2000  as  pilot  years  for  this 
initiative.  Initial  Guidance  is  available 
at  http://www.fema.go/mit/tsd/CTC— 
mcun.htm.  We  anticipate  that  updated 
guidance  will  be  available  in  Fiscal  Year 
2000. 

2.  Availability  of  Fiscal  Year  1990 
Funds 

We  set  aside  $400,000  ($40,000  per 
Region)  for  FEMA-funded  CTC  activities 
in  Fiscal  Year  1999.  We  identified 
partners  as  potential  recipients  of 
funding  through  CTC  agreements  for 
this  pilot  year.  We  based  the  selection 
on  floodplain  mapping  needs  and  on  the 
partners'  interest,  contributions,  and 
their  capability  to  perform  the  types  of 


activities  that  we  identified  for  the  pilot 
effort. 

3.  Activities 

All  of  the  activities  listed  below 
contain  the  following  benefits  for  both 
the  CTC  partner  and  for  FEMA: 

•  Local  capabilities  in  hazard 
identification  and  risk  assessment — the 
building  blocks  for  disaster  resistance — 
will  be  enhanced  through  FEMA 
technical  assistance,  experience, 
standards,  and  funding; 

•  The  data,  methods,  and  mapping 
used  for  local,  regional,  and  state 
permitting  processes  will  also  be  used 
for  NFIP  mapping,  to  the  extent 
possible; 

•  Close  coordination  and 
involvement  in  the  flood  hazard 
mapping  process  will  result  in  more 
efficient  local  floodplain  management 
by  the  CTC  partners; 

•  The  program  has  the  potential  to 
interject  a  tailored,  local  focus  into  a 


national  program  where  unique 
conditions  may  exist  that  necessitate 
special  approaches  to  flood  hazard 
identification. 

•  By  incorporating  local  knowledge 
and  expertise,  FEMA's  National  Flood 
Insurance  Program  flood  hazard  maps 
will  be  more  acciuBte  and  can  be 
updated  faster; 

Mapping  Activity  Agreements  will 
support  the  development  of  flood 
hazard  mapping  or  a  component  of  the 
production  and  maintenance  of  flood 
hazard  mapping.  FEMA  and  the  CTC 
partner  will  collaborate  on  these 
mapping  activities.  FEMA  may  provide 
technical  assistance,  support,  and  data 
to  the  CTC  partner.  In  some  cases, 
funding  may  also  be  available.  The 
following  mapping  activities  may 
receive  funding  in  Fiscal  Year  1999 
through  a  cooperative  agreement  with 
FEMA: 


Activtty 

ranner 

Description 

Refinement  o(  Approximate  Zone  A  Bound- 

Community/Regional/State  Agency 

The  CTC  partner  works  with  FEMA  to  perform 
analyses  to  refine  Zone  A  boundaries.  Em- 
phasis placed  on  automation  techniques. 

The  CTC  partner  develops  digital  engineering 
data  and  floodpiain  mapping  using  GIS- 
based  or  traditional  H&H  modeling. 

The  CTC  partner  digitizes  the  effective  FIRM 
into  a  DFIRM. 

The  CTC  partner  redelineates  the  effective 
flood  hazard  information  using  more  up-to- 
date  topographic  data.  GIS  is  used,  where 
available. 

The  CTC  partner  performs  a  detailed  commu- 

snes. 
Hydrologic  &  Hydraulic  (H&H)  Modeling  and 

Community/Regional/State  Agency 

Rooc^iain  Mapping. 
DFIRM  Preparation „ 

Community/Regional/State  Agency 

Radeiineation  of  Detailed  Flood  Hazard  Infor- 
mation Using  Updated  Topographic  Data. 

Analysis  of  Community  Mapping  Needs  to  sup- 

Community/regional/state Agency  

Regional/State  Agerwy 

port  FEMA's  Mapping  Needs  Update  Sup- 
port System  (MNUSS). 

nity-by-community  investigation  and  assess- 
ment of  every  NFIP  community's  mapping 
needs,  including  flood  data  updates,  map 
maintenance,  and  includes  unmapped  com- 
munities. 

While  we  provide  no  funding  to  CTC  partners  for  the  following  mapping  activities,  we  may  provide  technical 
assistance,  support,  and  data  to  the  CTC  partner: 


Activity 


Partner 


Description 


Base  Map  Inventory 


Regional  or  State  Agency 


Digital  Base  Map  Data  Sharing. 


Community/Regional/  State  Agency 


DFIRM  Maintenance . 


Community/Regional/State  Agency . 


Hydrologic  and  Hydraulic  Review  Agreement ... 


Community/  Regional/State  Agency 


The  CTC  partner  performs  an  investigation 
and  provides  an  inventory  of  base  maps 
meeting  FEMA's  specifications  for  NFIP 
communities  in  the  state. 

The  CTC  partner  supplies  a  base  map  for 
DFIRM  production.  The  base  map  wiH  com- 
ply with  FEMA's  minimum  accuracy  require- 
ments and  be  distributable  by  FEMA  to  the 
putMic  (hardcopy  and  electronic  formats). 

The  CTC  partner  assumes  responsibility  for 
long-term,  periodic  maintenance  of  the 
DFIRM. 

The  CTC  partner  evaluates  H&H  studies  pre- 
pared for  flood  data  updates  and/or  44  CFR 
Part  65  map  revisions.  The  review  will  focus 
on  compliance  with  the  technical  and  regu- 
latory requirements  contained  in  FEMA's 
various  flood  mapping  guidelines  and  speci- 
fications, the  pertinent  NFIP  flood  mapping 
regulations,  as  well  as  standard  accepted 
engineering  practices. 
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Activity 

Partner 

Description 

Technical  Standards  Aoreenrient 

Community/  Regional/State  Agency  

processes  appropriate  tor  local  corraitions 
for  NFIP  flood  mapping  purposes. 

4.  Eligibility  Criteria 

The  cooperative  agreements  (CAs) 
awarded  in  this  eff'ort  are  intended  to 
supplement  and  not  supplant,  on-going 
mapping  efforts  by  the  community, 
regional  agency,  or  State.  The  FEMA 
funds  are  in  addition  to  the  partner's 
current  effort.  This  is  the  first  year  of 
this  initiative  and  the  FENfA  Regional 
Offices  have  selected  pilot  communities 
based  on  the  following  criteria: 

(a)  The  CTC  partner  must  have 
existing  processes  or  systems  in  place 
that  support  mapping  or  data  collection 
activities  that  contribute  to  flood  hazard 
identification.  These  ongoing  processes 
or  systems  must  be  supported  oy  non- 
federal funding. 

(b)  The  CTC  partner  must  have 
demonstrated  the  capability  to  perform 
the  mapping  activities  for  whidi  it  is 
applying. 

Cc)  The  CTC  partner  must  be  a 
commimity  participating  in  the  NFIP, 
and  be  in  good  standing  in  the  program 
as  determined  by  the  FEMA  Regional 
Office,  or  be  a  State  or  regional  agency 
that  serves  communities  that  participate 
in  the  NFIP. 

These  criteria,  which  iiave  been  used 
in  this  pilot  year,  will  be  evaluated  by 
FEMA  and  further  enhanced  in 
subsequent  years.  In  addition  to  the 
selection  criteria  above,  commtmities 
that  receive  a  CA  must  be  able  to 
perform  the  financial  management 
activities  required  as  part  of  the 
cooperative  agreement  (i.e.,  accotmt  for 
federal  funds,  prepare  financial  reports). 
FEMA  regional  offices  will  assist  me 
communities  with  these  financial 
management  activities. 

5.  Cooperating  Technical  Community 
Contacts 

Region  1:  (Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  Rhode 
Island,  Vermont),  Dean  Savramis,  442 
J.W.  McCormack  POCH,  Boston,  MA 
02109,  Telephone:  (617)  223-9564, 
(email)  dean.savramis@fema.gov. 

Reffon  2:  (New  Jersey,  New  Yoric, 
Puerto  Rico,  Virgin  Islands),  Paul 
Weberg,  26  Federal  Plaza,  Room  1337, 
New  York,  NY  10278,  (212)  225-7229, 
(email)  paul.weberg@fema.gov. 

Region  3:  (Delaware,  Maryland, 
Pennsylvania,  Virginia,  West  Virginia, 
District  of  Colimibia),  Erik  Rourke,  615 
Chestnut  Street,  6th  Floor,  Philadelphia, 
PA  19106,  (215)  931-5665.  (email) 
ertJic.rouril:e€|/enia.gov. 


Region  4:  (Alabama,  Florida,  Georgia, 
Kentucky,  Mississippi,  North  Carolina, 
South  Carolina,  Tennessee),  Bel 
Marquez,  3003  Chamblee  Tucker  Rd., 
Atianta,  GA  30341,  Telephone:  (770) 
220-5436,  (email) 
bel.marquez@fema.gov. 

Region  5:  (Illinois,  Indiana,  Michigan, 
Minnesota,  Ohio,  Wisconsin),  Ken 
Hinterlong,  536  S.  Clark  Street,  6th 
Floor,  Chicago,  IL  60605,  Telephone: 
(312)  408-5529,  (email) 
ken.hinterlong@fema.gov. 

Region  6:  (^Kansas,  Louisiana,  New 
Mexico,  Oklahoma,  Texas).  Jack 
Queries,  FRC  800  North  Loop  288, 
Denton,  TX  76210,  Telephone:  (817) 
898-5156.  (email) 
jack.quarles@fema.gov. 

Reffon  7:  (Iowa,  Kansas,  Missouri. 
Nebraska),  Bob  Franke,  2323  Grand 
Avenue,  Suite  900.  Kansas  City,  MO 
64108,  Telephone:  (816)  283-7073, 
(email)  bob.franke@fema.gov 

Region  8:  (Colorado,  Montana,  North 
Dakota,  South  Dakota,  Utah,  Wyoming), 
John  Liou,  Denver  Federal  Center.  Blag. 
710.  Box  25267,  Denver.  CO  80225, 
Telephone:  (303)  235-4836, 
john.liou@fema.gov. 

Region  9:  (Arizona,  California. 
Hawaii.  Nevada.  American  Samoa, 
Guam),  Les  Sakumoto,  Bldg.  105, 
Presidio  of  San  Francisco,  San 
Francisco.  CA  94129.  Telephone:  (415) 
923-7183.  (email) 
7esyie.saii:unjoto@fema.Bov. 

Region  10:  (Alaska.  Idaho,  Oregon, 
Washington).  Larry  Basich.  Federal 
Regional  Center.  130— 228th  Street. 
Bothell.  WA  98021.  Telephone:  (425) 
487-4703.  (email) 
lawrence.basich@fema.gov. 

Dated:  September  23, 1999. 
Robert  F.  Shea,  Jr., 

Acting  Associate  Director  for  Mitigation. 
IFR  Doc.  99-25784  Filed  10-4-99;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Openit>g  Meeting,  National  Dam  Safety 
Review  Board 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  §  8(h)  of 
the  National  Dam  Safety  Program  Act 


(P.L.  104-303).  the  Federal  Emergency 
Management  Agency  gives  notice  that 
the  following  meeting  will  be  held: 

NAME:  National  Dam  Safety  Review 

Board. 

DATE  Of  MEETING:  October  11. 1999. 

PLACE:  Hyatt  Regency  Union  State.  St. 

Louis.  Missouri. 

TME:  1:00  p.m.-5:00  p.m. 

PfK)P08ED  AGB40A:  Review  National 

Dam  Safety  Program  activities. 

STATUS:  This  meeting  is  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Bathurst,  Director.  National  Dam 
Safety  Program.  Mitigation  Directorate, 
Federal  Emergency  Management 
Agency.  500  C  Street,  S.W.,  Room  416, 
Washington.  D.C.  20472.  telephone 
(202)  646-2753  or  by  facsimile  at  (202) 
646-3990. 

SUPPI3NENTARY  INFORMATION:  This 
meeting  is  open  to  the  public  with 
limited  seating  available  on  a  first-come, 
first-served  basis.  Members  of  the 
general  public  who  plan  to  attend  the 
meeting  should  contact  Rita  Henry, 
Federal  Emergency  Management 
Agency.  500  C  Street,  S.W.,  Room  416. 
Washington,  D.C.  20472.  Telephone 
(202)  646-2704  or  Bud  Andress  at  (202) 
646-2801  or  by  facsimile  at  (202)  646- 
3990  on  or  before  October  7. 1999. 

Minutes  of  the  meeting  will  be 
prepared  and  available  upon  request  30 
days  after  they  have  been  approved  by 
the  National  Dam  Safety  Review  Board. 

Dated:  September  28, 1999. 
Midiael  J.  Amutrong. 

Associate  Director  for  Mitigation 

[PR  Doc.  99-25805  Filed  10-4-«9;  8:45  ami 
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FEDERAL  HOUSING  RNANCE  BOARD 
[N0.99-N-13] 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Federal  Housing  Finance 

Board. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995,  the  Federal 
Housing  Finance  Board  (Finance  Board) 
hereby  gives  notice  that  it  has  submitted 
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the  information  collection  entitled 
"Advances  to  Nonmember  Mortgagees" 
to  the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  of  a 
three-year  extension  of  the  OMB  control 
number,  which  is  due  to  expire  on 
November  30. 1999. 
DATES:  Interested  persons  may  submit 
comments  on  or  before  November  4, 
1999. 

ADDRESSES:  Submit  comments  to  the 
Office  of  Information  and  Regulatory 
AfEairs  of  OMB,  Attention:  Desk  Officer 
for  the  Federal  Housing  Finance  Board, 
Washington.  DC  20503.  Address 
requests  for  copies  of  the  information 
collection  and  supporting 
documentation  to  Elaine  L.  Baker, 
Secretary  to  the  Board,  by  telephone  at 
202/408-2837,  by  electronic  mail  at 
bakereOfhfb.gov,  or  by  regular  mail  at 
the  Federal  Housing  Finance  Board, 
1777  F  Street,  NW,  Washington,  DC 
20006. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  F.  Curtis,  Senior  Financial 
Analyst,  Policy  Development  and 
Analysis  Division,  Office  of  Policy, 
Research  and  Analysis,  by  telephone  at 
202/408-2866.  by  electronic  mail  at 
curtisjOfhfb.gov,  or  by  regular  mail  at 
the  Federal  Housing  Finance  Board, 
1777  F  Street,  NW,  Washington,  DC 
20006. 
SUPPLEMENTARY  INFORMATION: 

A.  Need  for  and  Use  of  Information 
Collection 

Section  10b  of  the  Federal  Home  Loan 
Bank  Act  (Bank  Act)  authorizes  the 
Federal  Home  Loan  Banks  (FHLBanks) 
to  make  advances  under  certain 
dnnmistances  to  certified  nonmember 
mortgagees.  See  12  U.S.C.  1430b.  In 
order  to  be  certified  as  a  nonmember 
mortgagee,  an  applicant  must  meet  the 
eligibility  requirements  set  forth  in 
section  10b  of  the  Bank  Act.  Subpart  B 
of  part  935  of  the  Finance  Board's 
regulations  implements  the  statutory 
eligibility  requirements  an  applicant 
must  meet  in  order  to  be  certified  as  a 
nonmember  mortgagee  and  establishes 
imiform  review  criteria  the  FHLBanks 
must  use  in  evaluating  applications.  See 
12  CFR  935.20-935.24.  More 
specifically,  §935.22  of  the  rule 
implements  the  statutory  eligibility 
requirements  and  provides  guidance  to 
an  applicant  on  how  it  may  satisfy  the 
requirements.  12  CFR  935.22.  Under 
$  935.23.  the  FHLBanks  have  authority 
to  approve  or  deny  all  applications  for 
certification  as  a  nonmember  mortgagee, 
subject  to  the  statutory  and  regulatory 
requirements.  12  CFR  935.23.  Section 
935.23  also  permits  an  applicant  to 
appeal  a  FHLBank's  decision  to  deny 


certification  to  the  Finance  Board. 
Section  935.24  of  the  rule  establishes 
the  terms  and  conditions  under  which  *> 
a  FHLBank  may  make  advances  to  a 
nonmember  mortgagee.  12  CFR  935.24. 
Section  935.24  also  imposes  on  a 
certified  nonmember  mortgagee  a 
continuing  obligation  to  provide 
information  necessary  to  determine  if  it 
remains  in  compliance  with  applicable 
statutory  and  regulatory  requirements. 

The  information  collection  contained 
in  §  935.22  through  §  935.24  of  the  rule 
is  necessary  to  enable,  and  is  used  by 
the  FHLBanks  to  determine  whether  a 
respondent  satisfies  the  statutory  and 
regulatory  requirements  to  be  certified 
initially  and  maintain  its  status  as  a 
nonmember  mortgagee  eligible  to 
receive  FHLBank  advances.  The  Finance 
Board  requires  and  uses  the  information 
collection  to  determine  whether  to 
uphold  or  overrule  a  FHLBank's 
decision  to  deny  nonmember  mortgagee 
certification  to  an  applicant. 

The  OMB  number  for  the  information 
collection  is  3069-005.  The  OMB 
clearance  for  the  information  collection 
ejcpires  on  November  30, 1999. 

The  likely  respondents  include 
applicants  for  nonmember  mortgagee 
certification  and  certified  nonmember 
mortgagees. 

B.  Burden  Estimate 

The  Finance  Board  estimates  the  total 
annual  average  niunber  of  applicants  at 
six,  with  one  response  per  applicant. 
The  estimate  for  the  average  hours  per 
application  is  ten  hours.  Tlie  estimate 
for  the  annual  hoiu*  burden  for 
applicants  is  60  hours  (6  applicants  x  1 
response  per  applicant  x  approximately . 
10  hours). 

The  Finance  Board  estimates  the  total 
annual  average  nimiber  of  certified 
nonmember  mortgagees  at  43,  with  1 
response  per  mortgagee.  The  estimate 
for  the  average  hours  per  certified 
nonmember  mortgagee  response  is  0.5 
hours.  The  estimate  for  the  annual  hour 
burden  for  certified  nonmember 
mortgagees  is  21.5  hours  (43  certified 
nonmember  mortgagees  x  1  response  per 
mortgagee  x  approximately  0.5  hours). 

The  Finance  Board  estimates  that  the 
total  annual  hour  burden  for  all 
respondents  is  81.5  hours  (6  applicants 
X 1  response  per  applicant  x 
approximately  10  hours  +  43  certified 
nonmember  mortgagees  x  1  response  per 
mortgagee  x  approximately  0.5  hours). 

C  Comment  Request 

In  accordance  with  the  requirements 
of  5  CFR  1320.8(d),  the  Finance  Board 
published  a  request  for  public 
comments  regarding  this  information 
collection  in  the  Federal  Register  on 


June  16, 1999.  See  64  FR  32235  (Jime 
16, 1999).  The  60-day  comment  period 
closed  on  August  16, 1999.  The  Finance 
Board  received  no  public  comments. 
Written  comments  are  requested  on:  (1) 
Whetljer  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
Finance  Board  functions,  including 
whether  the  information  has  practical 
utility;  (2)  The  accuracy  of  the  Finance 
Board's  estimates  of  the  burdens  of  the 
collection  of  information;  (3)  Ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  collected;  and  (4) 
Ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  submitted  to  OMB  in 
writing  at  the  address  listed  above. 

By  the  Federal  Housing  Finance  Board. 

Dated:  September  27, 1999. 
William  W  Ginsberg. 
Managing  Director. 

(FR  Doc.  99-25746  Filed  10-4-99;  8:45  am] 
MUMQ  CODE  STSS-OI-P 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AQENCY  HOUNNG  THE  MEETMQ:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  date:  11:00  a.m.,  Tuesday, 

October  12, 1999. 

place:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  NW,  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  firom  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
aimouncement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 
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Dated:  October  1, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  99-26098  Filed  10-1-99;  3:51  pml 
BILUNG  CODE  6210-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Notice  of  Publication  of  the  Executive 
Summary  of  the  Report,  Research 
Involving  Human  Biological  Materials: 
Ethical  Issues  and  Policy  Guidance,  by 
the  National  Bioethics  Advisory 
Commission  (NBAC) 

SUPPLEMENTARY  INFORMATION:  The 
President  established  the  National 
Bioethics  Advisory  Commission  (NBAC) 
on  October  3. 1995  by  Executive  Order 
12975  as  amended.  The  hmctions  of 
NBAC  are  as  follows: 

(a)  Provide  advice  and  make 
recommendations  to  the  National 
Science  and  Technology  Council  and  to 
other  appropriate  government  entities 
regarding  the  foUov^ng  matters: 

(1)  The  appropriateness  of 
departmental,  agency  or  other 
governmental  programs,  policies, 
assignments,  missions,  guidelines,  and 
regulations  as  they  relate  to  bioethical 
issues  arising  from  research  on  human 
biology  and  behavior;  and  (2) 
applications,  including  the  clinical 
applications,  of  that  research. 

fb)  Identify  broad  principles  to  govern 
the  ethical  conduct  of  research,  citing 


specific  projects  only  as  illustrations  for 
such  principles. 

(c)  Shall  not  be  responsible  for  the 
review  and  approval  of  specific  projects. 

(d)  In  addition  to  responding  to 
requests  for  advice  and 
recommendations  from  the  National 
Science  and  Technology  Council,  NBAC 
also  may  accept  suggestions  of  issues  for 
consideration  from  both  the  Congress 
and  the  public.  NBAC  may  also  identify 
other  bioethical  issues  for  the  purpose 
of  providing  advice  and 
recommendations,  subject  to  the 
approval  of  the  National  Science  and 
Technology  Council.  The  members  of 
NBAC  are  as  follows: 

Harold  T.  Shapiro,  Ph.D.,  Chair 
Patricia  Backlar 
Arturo  Brito,  M.D. 
Alexander  Morgan  Capron,  LL.B. 
Eric  J.  Cassell,  M.D.,  M.A.C.P. 
R.  Aha  Charo,  J.D. 
James  F.  Childress,  Ph.D. 
David  R.  Cox,  M.D.,  Ph.D. 
Rhetaugh  G.  Dumas,  Ph.D.,  R.N. 
Laiuie  M.  Flynn 
Carol  W.  Greider,  Ph.D. 
Steven  H.  Holtzman 
Bernard  Lo,  M.D. 
Lawrence  H.  Miike,  M.D.,  J.D. 
Thomas  H.  Murray,  Ph.D. 
WilUam  C.  Oldaker,  L.L.B. 
Diane  Scott-Jones,  Ph.D. 

Research  Involving  Human  Biological 
Materials:  Ethical  Issues  and  Policy 
Guidance;  Executive  Summary 

Introduction 

Biomedical  researchers  have  long 
studied  human  biological  materials — 


such  as  cells  collected  in  research 
projects,  biopsy  specimens  obtained  for 
diagnostic  purposes,  and  organs  and 
tissues  removed  during  surgery — to 
increase  knowledge  about  human 
diseases  and  to  develop  better  means  of 
preventing,  diagnosing,  and  treating 
these  diseases.  Today,  new  technologies 
and  advances  in  biology  provide  even 
more  effective  tools  for  using  such 
resources  to  improve  medicine's 
diagnostic  and  therapeutic  potential. 
Yet,  the  very  power  of  these  new 
technologies  raises  a  number  of 
important  ethical  issues. 

Is  it  appropriate  to  use  stored 
biological  materials  in  ways  that 
originally  were  not  contemplated  either 
by  the  people  from  whom  the  materials 
came  or  by  those  who  collected  the 
materials?  Does  such  use  harm  anyone's 
interest?  Does  it  matter  whether  the 
material  is  identified,  or  identifiable,  as 
to  its  soiut:e,  or  is  linked,  or  linkable,  to 
other  medical  or  personal  data  regarding 
the  source?  The  extent  to  which  a 
research  sample  can  be  linked  with  the 
identity  of  its  source  is  a  significant 
determination  in  assessing  the  risks  and 
potential  benefits  that  might  occur  to 
human  subjects.  For  this  reason,  the 
National  Bioethics  Advisory 
Commission  (NBAC)  has  developed  a 
schema  to  describe  the  character  of  the 
personal  information  associated  with 
particular  samples  of  human  biological 
materials  as  they  exist  in  clinical 
facilities  or  other  repositories  and  in  the 
hands  of  researchers.  (See  Table  1.) 


Table  1  .—Categories  of  Human  Biological  Materials 


Repository  Collections. 

Unidentified  specimens:  Fof  these  specimens,  i<lentifiat)le  personal  information  was  not  collected  or,  if  collected,  was  not  maintained  and 
cannot  be  retrieved  by  the  repository. 

Identified  specimens:  These  specimens  are  linked  to  personal  Information  in  such  a  way  that  the  person  from  whom  the  material  was  ob- 
tained could  be  identified  by  name,  patient  number,-  or  dear  pedigree  location  (i.e.,  his  or  her  relationship  to  a  family  member  whose 
identity  is  known). 
Research  Samples: 

Unidentified  samples:  Sometimes  termed  "anonymous,"  these  samples  are  supplied  by  repositories  to  investigators  from  a  collection  of  un- 
identified human  biological  specimens. 

Unlinked  samples:  Sometimes  termed  "anonymized,"  these  samples  lack  identifiers  or  codes  that  can  link  a  particular  sample  to  an  kJenti- 
fied  specimen  or  a  particular  human  being. 

Coded  samples:  Sometimes  termed  "linked"  or  "identifiable,"  these  samples  are  supplied  by  repositories  to  investigators  from  identified 
specimens  with  a  code  rather  than  with  personally  identifying  information,  such  as  a  name  or  Social  Security  number. 

Identified  samples:  These  samples  are  sufjplied  by  repositories  from  identified  specimens  with  a  personal  identifier  (such  as  a  name  or  pa- 
tient number)  that  wouW  allow  the  researcher  to  link  the  biologkal  information  derived  from  the  research  directly  to  the  indivkJual  from 
whom  the  material  was  obtained. 


Ethical  researchers  must  pursue  their 
scientific  aims  without  compromising 
the  rights  and  welfare  of  human 
subjects.  However,  achieving  such  a 
balance  is  a  particular  challenge  in 
rapidly  advancing  fields,  such  as  human 
genetics,  in  which  the  tantalizing 
potential  for  major  advances  can  make 


research  activities  seem  especially 
important  and  compelling.  At  the  same 
time,  the  novelty  of  many  of  these  fields 
can  mean  that  potential  harms  to 
individuals  who  are  the  subjects  of  such 
research  are  poorly  understood  and 
hence  can  be  over-or  underestimated. 
This  is  particularly  true  of  nonphysical 


harms,  which  can  occur  in  research 
conducted  on  previously  collected 
human  biological  materials  when 
investigators  do  not  directly  interact 
with  the  persons  whose  tissues,  cells,  or 
DNA  they  are  studying. 

Increasing  concerns  about  the  use  of 
genetic  and  other  medical  information 
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have  fueled  the  airrent  debate  about 
medical  privacy  and  discrimination. 
Because  medical  research  can  reveal 
clinically  relevant  infonnation  about 
individuals,  scientists  must  ensure  that 
those  who  participate  in  research  are 
adequately  protected  from  unwarranted 
harms  resulting  from  the  inadvertent 
release  of  such  information.  Although 
protection  of  himian  subjects  in  reseiarch 
is  of  primary  concern  in  the  U.S. 
biomedical  research  system,  research 
that  uses  biological  materials — materials 
that  often  are  distanced  in  time  and 
space  bom  the  persons  from  whom  they 
were  obtained — raises  imique 
challenges  regarding  the  appropriate 
protection  of  research  subjects. 

Research  sponsors,  investigators,  and 
Institutional  Review  Boards  (iRBs)  thus 
must  exercise  great  care  and  sensitivity 
in  applying  profisssional  guidelines  and 
government  regulations  to  protect 
subjects  whose  biological  materials  are 
used  in  research.  Properly  interpreted 
and  modestly  modified,  present  federal 
regulations  can  protect  subjects'  rights 
and  interests  and  at  the  same  time 
permit  well-designed  research  to  go 
forward  using  materials  already  in 
storage  as  well  as  those  newly  collected 
by  investigators  and  others. 
Fimdamentally,  the  interests  of  subjects 
and  those  of  researchers  are  not  in 
conflict.  Rather,  appropriate  protection 
of  subjects  provides  the  reassurance 
needed  if  individuals  are  to  continue  to 
make  their  tissue,  blood,  or  DNA 
available  for  researdi.  Indeed,  public 
confidence  in  the  ethics  and  integrity  of 
the  research  process  translates  into 
(Kjpular  support  for  research  in  general. 

Policies  and  guidelines  governing 
human  subjects  research  should  permit 
investigators — imder  certain 
dromistances  and  with  the  informed, 
voluntary  consent  of  sample  sources — to 
have  access  to  identifying  information 
sufficient  to  enable  them  to  gather 
necessary  data  regarding  the  subjects. 
Provided  that  adequate  protections  exist 
(which  usually,  but  not  always,  include 
informed  consent),  such  information 
gathering  could  include  ongoing 
collection  of  medical  records  data  and 
even  requests  for  individuals  to  undergo 
tests  to  provide  additional  research 
information.  In  some  cases,  it  even  will 
be  acceptable  for  investigators  to  convey 
information  about  research  results  to  the 
persons  whose  samples  have  been 
studied.  Where  identifying  information 
exists,  however,  a  well-developed 
system  of  protections  must  be 
implemented  to  ensure  that  risks  are 
minimized  and  that  the  interests  of 
sample  sources  are  protected. 

Finally,  any  system  of  regulation  is 
most  likely  to  achieve  its  goals  if  it  is 


as  clear  and  as  simple  as  possible.  This 
is  especially  true  in  the  research  use  of 
human  biological  materials,  because  the 
federal  protections  for  research  subjects 
require  investigators  to  outline  the 
involvement  of  human  subjects  in  their 
studies  and  to  undergo  institutional 
review  of  their  protocols.  Thus,  one 
reason  to  modify  regulations  is  to  clarify 
which  protocols  are  subject  to  what 
sorts  of  prior  review;  likewise, 
illustrations  and  explanations  may  be 
useful  in  clarifying  now  the  regulations 
apply  to  novel  or  complicated  fields  that 
use  human  biological  materials. 

How  well  does  the  existing  Federal 
Policy  for  the  Protection  of  Human 
Subjects  (the  so-called  Common  Rule, 
codified  at  45  CFR  Part  46)  meet  these 
objectives?  Specifically,  does  it  provide 
clear  direction  to  research  sponsors, 
investigators,  ERBs,  and  others  regarding 
the  conduct  of  research  using  human 
biological  materials  in  an  ethical 
manner?  NBAC  finds  that  it  does  not 
adequately  do  so.  In  some  cases,  present 
regulatory  language  provides  ambiguous 
guidance  for  research  using  human 
biological  materials.  For  example, 
confusion  about  the  intended  meaning 
of  terms  such  as  "hiunan  subject." 
"publicly  available,"  and  "minimal 
risk"  has  stymied  investigators  and  IRB 
members.  Beyond  these  ambigwties. 
certain  parts  of  current  regulations  are 
inadequate  to  ensure  the  ethical  use  of 
human  biological  materials  in  research 
and  re(^uire  some  modification. 

In  this  report,  NBAC  offers  a  series  of 
recommendations  that  have  been 
developed  to  address  perceived 
difficulties  in  the  interpretation  of 
federal  regulations  and  in  the  language 
of  position  statements  of  some 
professional  organizations;  ensure  that 
research  involving  himian  biological 
materials  will  continue  to  benefit  bom 
appropriate  oversight  and  IRB  review, 
the  additional  burdens  of  which  are 
kept  to  a  minimum;  provide 
investigators  and  IRBs  with  clear 
guidance  regarding  the  use  of  human 
biological  materials  in  research, 
particularly  with  regard  to  informed 
consent;  provide  a  coherent  public 
policy  for  research  in  this  area  that  will 
endure  for  many  years  and  be 
responsive  to  new  developments  in 
science;  and  provide  the  public 
(including  potential  research  subjects) 
with  increased  confidence  in  research 
that  makes  use  of  human  biological 
materials.  In  particular,  this  report 
provides  interpretations  of  several 
important  concepts  and  terms  in  the 
Common  Rule  and  recommends  ways 
both  to  strengthen  and  clarify  the 
regulations  and  to  make  their 
implementation  more  consistent. 


Recommendations 

Interpretation  of  the  Existing  Federal 
Regulations 

NBAC  offers  the  following 
recommendations  to  improve  the 
interpretation  and  implementation  of 
the  existing  federal  regulations  as  they 
apply  to  research  using  human 
biological  materials. 

Recommendation  1 

Federal  regulations  governing  himian 
subjects  research  (45  CFR  46)  that  apply 
to  research  involving  human  biological 
materials  should  be  interpreted  by  the 
Office  for  Protection  from  Research 
Risks  (OPRR),  other  federal  agencies 
that  are  signatories  to  the  Common  Rule. 
IRBs,  investigators,  and  others,  in  the 
following  specific  ways: 

(a)  Research  conducted  with 
unidentified  samples  is  not  human 
subjects  research  and  is  not  regulated  by 
the  Common  Rule. 

(b)  Research  conducted  vnth  unlinked 
samples  is  research  on  human  subjects 
and  is  regulated  by  the  Common  Rule, 
but  is  eligible  for  exemption  frt>m  IRB 
review  pursuant  to  45  CFR  46.101(b)(4). 

(c)  Research  conducted  with  coded  or 
identified  samples  is  research  on  human 
subjects  and  regulated  by  the  Common 
Rule.  It  is  not  eligible  for  exemption 
unless  the  specimens  or  the  samples  are 
publicly  available  as  defined  by  45  CFR 
46.101  (b)(4).  Few  collections  of  human 
biological  materials  are  publicly 
available,  although  many  are  available 
to  qualified  researchers  at  reasonable 
cost.  Therefore,  OPRR  should  make 
clear  in  its  guidance  that  in  most  cases 
this  exemption  does  not  apply  to 
research  using  human  biological 
materials. 

The  current  federal  regulations  appear 
to  make  eligible  for  expedited  review 
research  on  materials  Uiat  will  be 
collected  for  clinical  purposes  or  those 
that  will  be  collected  in  noninvasive  or 
minimally  invasive  ways  for  research 
purposes.  NBAC  finds  that  there  is  no 
need  to  distinguish  between  collections 
originally  created  for  clinical  purposes 
and  those  created  for  research  purposes. 
In  both  cases,  research  on  the  collected 
materials  should  be  eligible  for 
expedited  review  if  the  research 
presents  no  more  than  a  minimal  risk  to 
the  study  subjects.  (See  the  discussion 
of  minimal  risk  below.) 

Recommendation  2 

OPRR  should  revise  its  guidance  to 
make  clear  that  all  minimal-risk 
research  involving  human  biological 
materials — ^regardless  of  how  they  were 
collected — should  be  eligible  for 
expedited  IRB  review. 


Federal  Regigter/ Vol.  64,  No.  192 /Tuesday,  October  5,  1999 /Notices 


54025 


Special  Concerns  About  the  Use  of 
Unlinked  Samples 

Given  the  importance  of  society's 
interest  in  treating  disease  and 
developing  new  therapies,  a  policy  that 
severely  restricts  research  access  to 
unidentified  and  unlinked  samples 
would  severely  hamper  research  and 
could  waste  a  valuable  research 
resource.  As  noted  in  Recommendation 
1,  research  using  unlinked  samples  may 
be  expmpt  from  review.  However,  if 
coded  or  identified  samples  are 
rendered  unlinked  by  the  investigator, 
special  precautions  are  in  order. 

Recommendation  3 

When  an  investigator  proposes  to 
create  unlinked  samples  from  coded  or 
identified  materials  already  under  his  or 
her  control,  an  IRB  (or  other  designated 
officials  at  the  investigator's  institution) 
may  exempt  the  research  from  IRB 
review  if  it  determines  that: 

(a)  The  process  used  to  unlink  the 
samples  wrill  be  effective,  and 

(bj  The  unlinking  of  the  samples  will 
not  unnecessarily  reduce  the  value  of 
the  research. 

Requirements  for  Investigators  Using 
Coded  or  Identified  Samples 

Repositories  and  IRBs  share 
responsibility  with  investigators  to 
ensure  that  research  is  designed  and 
conducted  in  a  manner  that 
appropriately  protects  human  subjects 
firom  unwarranted  harms. 

Recommendation  4 

Before  releasing  coded  and/or 
identified  samples  from  its  collection,  a 
repository  should  require  that  the 
investigator  requesting  the  samples 
either  provide  docimientation  from  the 
investigator's  IRB  that  the  research  will 
be  conducted  in  compliance  with 
applicable  federal  regulations  or  explain 
in  writing  why  the  research  is  not 
subject  to  those  regulations. 

Recommendation  5 

When  reviewing  and  approving  a 
protocol  for  research  on  human 
biological  materials,  IRBs  should  require 
the  investigator  to  set  forth: 

(a)  A  thorough  justification  of  the 
research  design,  including  a  description 
of  procedures  used  to  minimize  risk  to 
subjects, 

(b)  A  full  description  of  the  process  by 
which  samples  will  be  obtained, 

(c)  Any  {Hans  to  obtain  access  to  the 
medical  records  of  the  subjects,  and 

(d)  A  frill  description  of  the 
mechanisms  that  will  be  used  to 
maximize  the  protection  against 
inadvertent  release  of  confidential 
information. 


When  an  investigator  obtains  access 
to  a  patient's  medical  records,  either  to 
identify  sample  sources  or  to  gather 
additional  medical  information,  human 
subjects  research  is  being  conducted. 
IRBs  should  adopt  policies  to  govern 
such  research,  consistent  with  existing 
OPRR  guidance  related  to  medical 
records  research. 

Obtaining  Informed  Consent 

Research  using  coded  or  identified 
samples  requires  the  consent  of  the 
source,  imless  the  criteria  for  a  consent 
waiver  have  been  satisfied. 
Unfortunately,  the  consent  obtained  at 
the  time  the  specimen  was  obtained 
may  not  always  be  adequate  to  satisfy' 
this  requirement.  When  research  is 
contemplated  using  existing  samples, 
the  expressed  wishes  of  the  individuals 
who  provided  the  materials  must  be 
respected.  Where  informed  consent 
.docimients  exist,  they  may  indicate 
whether  individuals  wanted  their 
sample  to  be  used  in  future  research  and 
in  some  instances  may  specify  the  type 
of  research. 

When  human  biological  materials  are 
collected,  whether  in  a  research  or 
clinical  setting,  it  is  appropriate  to  ask 
subjects  for  their  consent  to  future  use 
of  their  samples,  even  in  cases  where 
such  uses  are  at  the  time  imknowm.  In 
this  latter  case,  however,  particular 
considerations  are  needed  to  determine 
whether  to  honor  prospective  wishes. 

Whether  obtaining  consent  to  the 
research  use  of  human  biological 
materials  in  a  research  or  clinical 
setting,  and  whether  the  consent  is  new 
or  renewed,  efforts  should  be  made  to  be 
as  explicit  as  possible  about  the  uses  to 
which  the  material  might  be  put  and 
whether  it  is  possible  that  the  research 
might  be  conducted  in  such  a  way  that 
the  individual  could  be  identified. 
Obviously,  different  conditions  will 
exist  for  different  research  protocols,  in 
different  settings,  and  among 
individuals.  NBAC  notes  that  the 
current  debate  about  the  appropriate  use 
of  millions  of  stored  specimens  endures 
because  of  the  uncertain  nature  of  past 
consents.  Investigators  and  others  who 
collected  and  stored  human  biological 
materials  now  have  the  opportunity  to 
correct  past  inadequacies  by  obtaining 
more  specific  and  clearly  understood 
informed  consent. 

Recommendation  6 

When  informed  consent  to  the 
research  use  of  human  biological 
materials  is  required,  it  should  be 
obtained  separately  from  informed 
consent  to  clinical  procedures. 


Recommendation  7 

The  person  who  obtains  informed 
consent  in  clinical  settings  should  make 
clear  to  potential  subjects  that  their 
refusal  to  consent  to  the  research  use  of 
biological  materials  will  in  no  way 
affect  the  quality  of  their  clinical  care. 

Recommendation  8 

When  an  investigator  is  conducting 
research  on  coded  or  identified  samples 
obtained  prior  to  the  implementation  of 
NBAC's  recommendations,  general 
releases  for  research  given  in 
conjimction  with  a  cUnical  or  surgical 
procedure  must  not  be  presumed  to 
cover  all  types  of  research  over  an 
indefinite  p>eriod  of  time.  Investigators 
and  IRBs  should  review  existing  consent 
docimients  to  determine  whether  the 
subjects  anticipated  and  agreed  to 
participate  in  the  type  of  research 
proposed.  If  the  existing  documents  are 
inadequate  and  consent  cannot  be 
waived,  the  investigator^nust  obtain 
informed  consent  from  tKe  subjects  for 
the  current  research  or  in  appropriate 
circimistances  have  the  identifiers 
stripped  so  that  samples  are  unlinked. 

Recommendation  9 

To  facilitate  collection,  storage,  and 
appropriate  use  of  human  biological 
materials  in  the  future,  consent  forms 
should  be  developed  to  provide 
potential  subjects  with  a  sufficient 
number  of  options  to  help  them 
understand  clearly  the  nature  of  the 
decision  they  are  about  to  make.  Such 
options  mi^ht  include,  for  example: 

(a)  Refusing  use  of  their  biological 
materials  in  research, 

(b)  Permitting  only  unidentified  or 
imlinked  use  of  their  biological 
materials  in  research, 

(c)  Permitting  coded  or  identified  use 
of  their  biological  materials  for  one 
particular  study  only,  with  no  further 
contact  permitted  to  ask  for  permission 
to  do  further  studies, 

(d)  Permitting  coded  or  identified  use 
of  their  biological  materials  for  one 
particular  study  only,  with  further 
contact  permitted  to  ask  for  permission 
to  do  further  studies, 

(e)  Permitting  coded  or  identified  use 
of  their  biological  materials  for  any 
study  relating  to  the  condition  for  which 
the  sample  was  originally  collected, 
with  further  contact  allowed  to  seek 
permission  for  other  types  of  studies,  or 

(f)  Permitting  coded  use  of  their 
biological  materials  for  any  kind  of 
future  study.* 

Criteria  for  Waiver  of  Consent 

When  an  investigator  proposes  to 
conduct  research  with  coded  or 
identified  samples,  it  is  considered 
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research  with  human  subjects. 
Ordinarily  the  potential  research  subject 
is  asked  whether  he  or  she  agrees  to 
participate.  Seeking  this  consent 
demonstrates  respect  for  the  person's 
right  to  choose  whether  to  cooperate 
with  the  scientific  enterprise,  and  it 
permits  individuals  to  protect 
themselves  against  unwanted  or  risky 
invasions  of  privacy.  But  informed 
consent  is  merely  one  aspect  of  human 
subjects  protection.  It  is  an  adjimct  to— 
rather  than  a  substitute  for^-IRB  review 
to  determine  if  the  risks  of  a  study  are 
minimized  and  acceptable  in  relation  to 
its  benefits. 

When  a  study  is  of  minimal  risk, 
informed  consent  is  no  longer  needed 
by  a  subject  as  a  form  of  self-protection 
against  research  harms.  However,  it  is 
still  appropriate  to  seek  consent  in  order 
to  show  respect  for  the  subject,  unless 
it  is  impracticable  to  locate  him  or  her 
in  order  to  obtain  it.  Thus,  when 
important  rese^jch  poses  little  or  no  risk 
to  subjects  wfi6se  consent  would  be 
difficult  or  impossible  to  obtain,  it  is 
appropriate  to  waive  the  consent 
requirement. 

Recommendation  10 

IRBs  should  operate  on  the 
presimiption  that  research  on  coded 
samples  is  of  minimal  risk  to  the  human 
subject  if: 

(a)  The  study  adequately  protects  the 
confidentiality  of  personally  identifiable 
information  obtained  in  the  course  of 
research, 

(b)  The  study  does  not  involve  the 
inappropriate  release  of  information  to 
third  parties,  and 

(c)  me  study  design  incorporates  an 
appropriate  plan  for  whether  and  how 
to  reveal  findings  to  the  sources  or  their 
physicians  should  the  findings  merit 
such  disclosure. 

Failure  to  obtain  informed  consent 
may  adversely  affect  the  rights  and 
welfare  of  subjects  in  two  basic  ways. 
First,  the  subject  may  be  improperly 
denied  the  opportunity  to  choose 
whether  to  assimie  the  risks  that  the 
research  presents,  and  second,  the 
subject  may  be  harmed  or  wronged  as  a 
result  of  his  or  her  involvement  in 
research  to  which  he  or  she  has  not 
consented. 

Fiuther,  when  state  or  federal  law,  or 
customary  practice,  gives  subjects  a 
right  to  refuse  to  have  their  biological 
materials  used  in  research,  then  a 
consent  waiver  would  affect  their  rights 
adversely.  Medical  records  privacy 
statutes  ourently  in  place  or  under 
consideration  generally  allow  for 
unconsented  research  use  and  could  be 
interpreted  to  suggest  a  similar  standard 
for  research  using  human  biological 


materials.  But  as  new  statutes  are 
enacted,  it  is  possible  that  subjects  will 
be  given  explicit  rights  to  limit  access  to 
their  biological  materials. 

*  Commissioners  Capron,  Miike,  and 
Shapiro  wrote  statements  regarding  their 
concerns  about  various  aspects  of  this 
recommendation.  (See  page  65  of  the  full 
report) 

Recommendation  11 

In  determining  whether  a  waiver  of 
consent  would  adversely  affect  subjects' 
rights  and  welfare.  IRBs  should  be 
certain  to  consider 

(a)  Whether  the  waiver  would  violate 
any  state  or  federal  statute  or  customary 
practice  regarding  entitlement  to  . 
privacy  or  confidentiality, 

(b)  Whether  the  study  will  examine 
traits  commonly  considered  to  have 
political,  cultural,  or  economic 
significance  to  the  study  subjects,  and 

(c)  Whether  the  study's  results  might 
adversely  affect  the  welfare  of  the 
subject's  community. 

Even  when  research  poses  no  more 
than  minimal  risk  and  a  consent  waiver 
would  not  affect  the  rights  and  welfare 
of  subjects,  respect  for  subjects  requires 
that  their  consent  be  sought.  However, 
on  some  occasions,  demonstrating  this 
respect  through  consent  requirements 
could  completely  halt  important 
research.  An  investigator  who  requests  a 
waiver  of  the  informed  consent 
requirement  for  research  use  of  human 
biological  materials  under  the  current 
federal  regulations  must  provide  to  the 
IRB  evidence  that  it  is  not  practicable  to 
obtain  consent.  Unfortunately,  neither 
the  regulations  nor  OPRR  offers  any 
guidance  on  what  defines  practicability. 

Recommendation  12 

If  research  using  existing  coded  or 
identified  human  biological  materials  is 
determined  to  present  minimal  risk, 
IRBs  may  presume  that  it  would  be 
impracticable  to  meet  the  consent 
requirement  (45  CFR  46.116(d)C3)).  This 
interpretation  of  the  regulations  applies 
only  to  the  use  of  human  biological 
materials  collected  before  the  adoption 
of  the  recommendations  contained  in 
this  report  (specifically 
Recommendations  6  through  9  regarding 
informed  consent).  Materials  collected 
after  that  point  must  be  obtained 
according  to  the  recommended 
informed  consent  process  and, 
therefore,  IRBs  should  apply  their  usual 
standards  for  the  practicability 
requirement. 

NBAC  recognizes  that  if  its 
recommendation  that  coded  samples  be 
treated  as  though  they  are  identifiable  is 
adopted,  there  may  be  an  increase  in  the 
number  of  research  protocols  that  will 


require  IRB  review.  If.  however,  such 
protocols  are  then  determined  by  an  IRB 
to  present  minimal  risk  to  a  subject's 
rights  and  welfare,  the  requirement  for 
consent  may  be  waived  if  the 
practicability  requirement  is  revised  for 
this  category  of  research.  However,  it 
must  be  noted  that  by  dropping  the 
requirement  that  consent  must  be 
obtained  if  practicable,  NBAC  does  so 
with  the  expectation  that  the  process 
and  content  of  informed  consent  for  the 
collection  of  new  specimens  will  be 
explicit  regarding  the  intentions  of  the 
subjects  and  the  research  use  of  their 
materials.  (See  Recommendations  6 
through  9  concerning  informed 
consent.) 

According  to  current  regulations,  the 
fourth  condition  for  the  waiver  of 
consent  stipulates  that  "whenever 
appropriate,  the  subjects  will  be 
provided  with  additional  pertinent 
information  after  participation"  (45  CFR 
46.116(d)(4));  Thus,  according  to  the 
regulations,  an  IRB,  while  waiving 
consent  (by  finding  and  documenting 
the  first  three  required  conditions), 
could  require  that  subjects  be  informed 
that  they  were  subjects  of  research  and 
that  they  be  provided  details  of  the 
study-a  soK:alled  debriefing 
requirement.  In  general,  NBAC 
concludes  that  this  fourth  criterion  for 
waiver  of  consent  is  not  relevant  to 
research  using  human  biological 
materials  and,  in  fact,  might  be  harmful 
if  it  forced  investigators  to  recontact 
individuals  who  might  not  have  been 
aware  that  their  materials  were  being 
used  in  research. 

Recommendation  13 

OPRR  should  make  clear  to 
investigators  and  IRBs  that  the  fourth 
criterion  for  waiver,  that  "whenever 
appropriate,  the  subjects  will  be 

provided  with  additional  pertinent  

information  after  participation"  (45  CFR 
46.116(d)(4)),  usually  does  not  apply  to 
research  using  human  biological 
materials. 

Reporting  Research  Results  to  Subjects 

Experts  disagree  about  whether 
findings  from  research  should  be 
commimicated  to  subjects.  However, 
most  do  believe  that  such  findings 
should  not  be  conveyed  to  subjects 
imless  they  are  confirmed  and  reliable 
and  constitute  clinically  significant  or 
scientifically  relevant  information. 

Recommendation  14 

IRBs  should  develop  general 
guidelines  for  the  disclosuure  of  the 
results  of  research  to  subjects  and 
require  investigators  to  address  these 
issues  explicitly  in  their  research  plans. 
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In  general,  these  guidelines  should 
reflect  the  presumption  that  the 
disclosure  of  research  results  to  subjects 
represents  an  exceptional  circumstance. 
Such  disclosure  should  occur  only 
when  all  of  the  following  apply: 

(a)  The  findings  are  scientifically 
valid  and  confirmed, 

(b)  The  findings  have  significant 
implications  for  the  subject's  health 
concerns,  and 

(c)  A  course  of  action  to  ameliorate  or 
treat  these  concerns  is  readily  available. 

-Recommendation  15 

The  investigator  in  his  or  her  research 
protocol  should  describe  anticipated 
research  findings  and  circimistances 
that  might  lead  to  a  decision  to  disclose 
the  findings  to  a  subject,  as  well  as  a 
plan  for  how  to  manage  such  a 
disclosure. 

Recommendation  16 

When  research  results  are  disclosed  to 
a  subject,  appropriate  medical  advice  or 
referral  should  be  provided. 

Considerations  of  Potential  Harms  to 
Others 

The  federal  regulations  governing  the 
protection  of  research  subjects  extend 
only  to  individuals  who  can  be 
identified  as  the  sources  of  the 
biological  samples.  The  exclusive  focus 
of  the  regulations  on  the  individual 
research  subject  is  arbitrary  from  an 
ethical  standpoint,  because  persons 
other  than  the  subject  can  benefit  or  be 
harmed  as  a  consequence  of  the 
research. 

Recommendation  17 

Research  using  stored  human 
biological  materials,  even  when  not 
potentially  harmful  to  individuals  frvm 
whom  the  samples  are  taken,  may  be 
potentially  harmful  to  groups  associated 
with  the  individual.  To  the  extent  such 
potential  harms  can  be  anticipated, 
investigators  should  to  the  extent 
possible  plan  their  research  so  as  to 
minimize  such  harm  and  should 
consult,  when  appropriate, 
representatives  of  the  relevant  groups 
regarding  study  design.  In  addition, 
when  research  on  unlinked  samples  that 
poses  a  significant  risk  of  group  harms 
is  otherwise  eligible  for  exemption  from 
ERB  review,  the  exemption  should  not 
be  granted  if  IRB  review  might  help  the 
investigator  to  design  the  study  in  such 
a  way  as  to  avoid  those  harms. 

Recommendation  18 

If  it  is  anticipated  that  a  specific 
research  protocol  poses  a  risk  to  a 
specific  group,  this  risk  should  be 


disclosed  during  any  required  informed 
consent  process. 

Publication  and  Dissemination  of 
Research  Resuhs 

Publishing  research  results  with 
identifiable  information  in  scientific  or 
medical  journals  and  elsewhere  may 
pose  a  risk  to  Htb  privacy  and 
confidentiality  of  research  subjects. 
Public  disclosure  of  such  information 
through  written  descriptions  or 
pedigrees  may  cause  subjects  to 
experience  adverse  psychosocial  effects. 
In  addition,  without  the  informed 
consent  of  the  individual,  such 
disclosure  infringes  on  the  rights  of  the 
subject  or  patient.  Because  of  the 
familial  nature  of  information  in 
pedigrees,  their  publication  poses 
particularly  difficult  questions  regarding 
consent.  Investigators  and  journal 
editors  should  be  aware  that  the  ways  in 
which  research  results  are  publicized  or 
disseminated  could  affect  the  privacy  of 
hiunan  subjects.  NBAC  believes  that  the 
source  of  funding,  i.e.,  public  or  private, 
should  not  be  an  important 
consideration  in  determining  the  ethical 
acceptability  of  the  research. 

Recommendation  19 

Investigators'  plans  for  disseminating 
results  of  research  on  human  biological 
materials  should  include,  when 
appropriate,  provisions  to  minimize  the 
potential  harms  to  individuals  or 
associated  groups. 

Recommendation  20 

Journals  should  adopt  the  policy  that 
the  pubUshed  results  of  research  studies 
involving  human  subjects  must  specify 
whether  the  research  was  conducted  in 
compliance  with  the  requirements  of  the 
Common  Rule.  This  policy  should 
extend  to  all  himian  subjects  research, 
including  studies  that  are  privately 
funded  or  are  otherwise  exempt  from 
these  requirements. 

Professional  Education  and 
Responsibilities 

Public  and  professional  education 
plays  an  essential  role  in  developing 
and  implementing  effective  public 
poUcy  regarding  use  of  human 
biological  materials  for  research.  By 
education,  NBAC  is  referring  not  simply 
to  the  provision  of  information  with  the 
aim  of  adding  to  the  net  store  of 
knowledge  by  any  one  person  or  group; 
rather,  education  refers  to  the  ongoing 
effort  to  inform,  challenge,  md  engage. 
Widespread  and  continuiiig  deliberation 
on  the  subject  of  this  report  must  occur 
to  inform  and  educate  the  pubUc  about 
developments  in  the  field  of  genetics 
and  other  areas  in  the  biomedical 


sciences,  especially  when  they  affect 
important  cultural  practices,  values,  and 
beliefs. 

Recommendation  21 

The  National  Institutes  of  Health. 
professional  societies,  and  health  care 
organizations  should  continue  and 
expand  their  efforts  to  train 
investigators  about  the  ethical  issues 
and  regulations  regarding  research  on 
hiunan  biological  materials  and  to 
develop  exemplary  practices  for 
resolving  such  issues. 

Recommendation  22 

Compliance  with  the 
recommendations  set  forth  in  this  report 
will  require  additional  resources.  All 
research  sponsors  (government,  private 
sector  enterprises,  and  academic 
institutions)  should  work  together  to 
make  these  resources  available. 

Use  of  Medical  Records  in  Research  on 
Human  Biological  Materials 

In  recent  years,  attention  increasingly 
has  been  paid  by  policymakers  to  the 
need  to  protect  the  health  information  of 
the  individual.  Extensive  efforts  at  the 
state  and  federal  levels  to  enact  such 
protections  have  resulted  in  the  setting 
of  a  variety  of  limitations  on  access  to 
patient  medical  records.  NBAC  notes 
that  debates  about  medical  privacy  are 
relevant  to  researchers  using  human 
biological  materials  in  two  ways.  First, 
these  researchers  often  need  access  to 
patient  medical  records,  either  to 
identify  research  sample  sources  or  to 
gather  accompanying  clinical 
information.  Such  activities  constitute 
human  subjects  research  and  should  be 
treated  accordingly.  Second,  the 
development  of  statutes  and  regulations 
to  protect  patient  medical  records  could 
have  the  unintended  consequence  of 
creating  a  dual  system  of  protections, 
one  for  the  medical  record  and  one  for 
human  biological  materials.  Moreover, 
restrictions  on  access  to  the  medical 
record  could  impede  legitimate  and 
appropriate  access  on  the  part  of 
investigators  whose  protocols  have 
undergone  proper  review. 

Recommendation  23 

Because  many  of  the  same  issues  arise 
in  the  context  of  research  on  both 
medical  records  and  human  biological 
materials,  when  drafting  medical 
records  privacy  laws,  state  and  federal 
legislators  should  seek  to  harmonize 
rules  governing  both  types  of  research. 
Such  legislation,  while  seeking  to 
protect  patient  confidentiality  and 
autonomy,  should  also  ensure  that 
appropriate  access  for  legitimate 
research  purposes  is  maintained. 
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Summary 

To  advance  human  health,  it  is  - 
critical  that  human  biological  materials 
continue  to  be  available  to  the 
biomedical  research  community. 
Increasingly,  it  will  be  essential  for 
investigators  to  collect  human  biological 
materials  from  individuals  who  are 
willing  to  share  important  clinical 
information  about  themselves.  In 
addition,  it  is  crucial  that  the  more  than 
282  million  specimens  already  in 
storage  remain  accessible  under 
appropriate  conditions  and  with 
appropriate  protections  for  the 
individuals  who  supplied  this  material. 

The  growing  availability  to  third 
parties  of  genetic  and  other  medical 
information  about  individuals  has 
fueled  the  ciurent  debate  about  medical 
privacy  and  discrimination,  and  NBAC 
is  sensitive  to  the  possibility  that  the 
use  of  information  obtained  from  human 
biological  samples  can  lead  to  harms  as 
well  as  benefits.  These  concerns  require 
that  those  who  agree  to  provide  their 
DNA,  cells,  tissues,  or  organs  for 
research  purposes  not  be  placed  at  risk. 
Measures  to  provide  appropriate 
protections  for  individual  privacy  and 
for  the  confidentiality  of  clinical  and 
research  data  are  important  if  significant 
research  is  to  continue.  The 
recommendations  provided  in  this 
report  are  intended  to  promote  the  goals 
of  improving  health  through  biomedical 
research  while  protecting  the  rights  and 
welfare  of  those  individuals  who 
contribute  to  human  knowledge  through 
the  gift  of  their  biological  materials. 

For  further  information  about  the 
report  contact  Eric  M.  Meslin,  PhD., 
Executive  Director,  National  Bioethics 
Advisory  Commission  or  to  obtain 
copies  of  the  report  contact:  Ms.  Patricia 
Norris,  National  Bioethics  Advisory 
Commission,  6100  Executive  Boulevard, 
Suite  SBOl,  Rockville,  Maryland  20892- 
7508,  telephone  301-402-4242.  fax 
number  301-480-6900.  Copies  may  also 
be  obtained  through  the  NBAC  website: 
www.bioethics.gov. 

Dated:  September  27, 1999. 
EricKLMMlin, 

Executive  Director,  National  Bioethics 
Advisory  Ck)inmission. 
IFR  Doc.  99-25663  Filed  10-4-99: 8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  Na  99N-0240] 

Agency  Information  Collection 
Activities;  Announcement  of  0MB 
Approval;  Extralabel  Drug  Use  in 
Animals 

AOENCY:  Food  and  Drug  Administration, 

HHS. 

ACTXm:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Extralabel  Drug  Use  in  Animals"  has 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denver  Presley,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1472. 

SUPPLBMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  30, 1999  (64  FR 
35173),  the  agency  announced  that  the 
proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  imder  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  it 
displays  a  ciirrently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  nimiber  0910-0325.  The 
approval  expires  on  September  30, 
2002.  A  copy  of  the  supporting 
statement  for  this  information  collection 
is  available  on  the  Internet  at  http:// 
www.fda.gov/ohnns/dockets. 

Dated:  September  28, 1999. 
William  ILHublMrd. 

Senior  Associate  Commissioner  for  Policy, 

Planning  and  Legislation. 

(PR  Doc.  99-25774  Filed  10-4-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committee  on  Special 
Studies  Relating  to  ttte  Possible  Long- 
Term  Health  Effects  of  Phenoxy 
Hert)icldes  and  Contaminants  (Ranch 
Hand  Adviaory  Committee);  Notice  of 
Meeting;  Correction 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice;  correction. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  September  22. 1999  (64  FR 
51328).  The  notice  announced  a  meeting 
of  the  Advisory  Committee  on  Special 
Studies  Relating  to  the  Possible  Long- 
Term  Health  Effects  of  Phenoxy 
Herbicides  and  Contaminants  (Ranch 
Hand  Advisory  Committee),  which  is 
scheduled  for  October  14  and  15, 1999. 
The  docimient  was  published  with  an 
error.  Tliis  dociunent  corrects  that  error. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  F.  Coene.  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-6696. 
SUPPLBMENTARY  INFORMATION:  In  FR  Doc. 
99-24598  appearing  in  the  Federal 
Register  of  Wednesday,  September  22. 
1999.  the  following  correction  is  made: 

On  page  51328.  m  the  second  column, 
imder  the  "Location"  caption,  in  the 
second  line  "rm.  K"  is  corrected  to  read 
"rm.  M". 

Dated:  September  28, 1999. 
Linda  A.  Suydam, 
Senior  Associate  Commissioner. 
(FR  Doc.  99-25772  Filed  10-4-99;  8:45  am] 
iujNa  COM  4iw-ei-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  99D-4003] 

Medical  Devices;  Guidance  on 
Preclinical  and  Clinical  Data  and 
Labeling  for  Breast  Prostttesas; 
Availability 

AOENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  gmdance  entitled 
"Guidance  on  Preclinical  and  Clinical 
Data  and  Labeling  for  Breast 
Prostheses."  This  draft  guidance  is  not 
final  nor  is  it  in  effect  at  this  time.  The 
purpose  of  this  doamient  is  to  provide 
guidance  to  sponsors  of  breast  implant 
prostheses  on  important  preclinical, 
clinical,  and  labeling  information  that 
should  be  presented  in  an 
investigational  device  exemptions  (IDE), 
a  premarket  approval  (PMA),  or  a 
product  development  protocol  (PDP) 
application.  This  draft  guidance 
discusses  information  relevant  to 
silicone  gel-filled,  saline-filled,  and 
alternative-filled  breast  prostheses 
intended  for  prostheses  for  breast 
augmentation,  breast  reconstruction 
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following  mastectomy,  and  revision  of  a 
failed  prosthesis. 

DATES:  Written  comments  concerning 
this  draft  guidance  must  be  received  by 
January  4,  2000. 

ADDRESSES:  See  the  SUPPLEMENTARY 
INFORMATION  section  for  information  on 
electronic  access  to  the  draft  guidance. 
Submit  written  requests  for  single 
copies  on  a  3.5"  diskette  of  the  draft 
guidance  entitled  "Guidance  on 
Preclinical  and  Clinical  Data  and 
Labeling  for  Breast  Prostheses"  to  the 
Division  of  Small  Manufacturers 
Assistance  (HFZ-220),  Center  for 
Devices  and  Radiological  Health,  Food 
and  Drug  Administration,  1350  Piccard 
Dr.,  Rockville,  MD  20850.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
ofGce  in  processing  your  request,  or  fax 
your  request  to  301-443-8818. 

Submit  written  comments  on  the  draft 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sami?  N.  Allen,  Center  for  Devices  and 
Radiological  Health  (HFZ-410),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-3090. 
SUPPLEMBITARY  INFORMATION: 

I.  Background 

The  purpose  of  this  doamient  is  to 
provide  guidance  to  sponsors  of  breast 
implant  prostheses  on  important 
preclinical,  clinical,  and  labeling 
information  that  should  be  presented  in 
an  IDE,  PMA,  or  PDP  application.  It  may 
also  be  useful  in  the  preparation  of 
reclassification  petitions  and  master 
files. 

This  draft  guidance  discusses 
information  relevant  to  silicone  gel- 
filled,  saline-filled,  and  alternative- 
filled  breast  prostheses  intended  for 
prostheses  for  breast  augmentation, 
breast  reconstruction  following 
mastectomy,  and  revision  of  a  failed 
prosthesis.  This  draft  guidance  does  not 
address  tissue  expanders,  which  are 
unclassified  devices  for  temporary  use. 
Additionally,  this  draft  guidance  does 
not  address  alternative  shell  materials 
for  use  in  breast  implants. 

This  draft  guidance  is  intended  to 
combine  and  replace  the  following  three 
individual  guidances  that  were 
previously  developed  for  silicone  gel, 
saline,  and  alternative  breast  prostheses: 

(1)  "Draft  Guidance  for  Preparation  of 
FDA  Submissions  of  Silicone  Gel-Filled 
Breast  Prostheses"  (May  11, 1992);  (2) 
"Draft  Guidance  for  Testing  of 
Alternative  Breast  Prostheses  (Non- 
Silicone,  Gel-Filled)"  (September  1, 


1994);  and  (3)  "Draft  Guidance  for 
Preparation  of  PMA  Applications  for 
Silicone  Inflatable  (Saline)  Breast 
Prostheses"  (January  18, 1995). 

In  addition,  this  draft  guidance 
involves  the  revisiting  and  updating  of 
the  scientific  preclinical  and  the  clinical 
and  labeling  information  described  in 
those  guidances. 

n.  Significance  of  Guidance 

This  guidance  docimient  represents 
the  agency's  current  thinking  on 
preclinical,  clinical,  and  labeling 
information  for  breast  prostheses.  It 
does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the  applicable 
statute,  regulations,  or  both. 

The  agency  has  adopted  good 
guidance  practices  (GGP's),  which  set 
forth  the  agency's  policies  and 
procedures  for  the  development, 
issuance,  and  use  of  guidance 
documents  (62  FR  8961,  February  27, 
1997).  This  guidance  document  is 
issued  as  a  Lievel  1  guidance  document 
consistent  with  GGP's. 

m.  Electronic  Access 

In  order  to  receive  the  "Guidance  on 
Preclinical  and  Chnical  Data  and 
LabeUng  for  Breast  Prostheses"  via  your 
fax  machine,  call  the  CDRH  Facts-On- 
Demand  (FOD)  system  at  800-899-0381 
or  301-827-0111  fix)m  a  touch  tone 
telephone.  At  the  first  voice  prompt 
press  1  to  access  DSMA  Facts,  at  second 
voice  prompt  press  2,  and  then  enter  the 
document  number  (1354)  followed  by 
the  poimd  sign  (#).  Then  follow  the 
remaining  voice  prompts  to  complete 
your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  drait  guidance  may  also  do  so 
using  the  World  Wide  Web  (WWW). 
CDRH  maintains  an  entry  on  the  WWW 
for  easy  access  to  information  including 
text,  graphics,  and  files  that  may  be 
downloaded  to  a  personal  computer 
with  access  to  the  WWW.  Updated  on 
a  regular  basis,  the  CDRH  home  page 
includes  the  draft  guidance  entitled 
"Guidance  on  Preclinical  and  Clinical 
Data  and  Labeling  for  Breast 
Prostheses,"  device  safety  alerts. 
Federal  Register  reprints,  information 
on  premarket  submissions  (including 
lists  of  approved  applications  and 
manufacturers'  addresses),  small 
manufacturers'  assistance,  information 
on  video  conferencing  and  electronic 
submissions,  mammography  matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  http://www.fda.gov/cdrh.  "Guidance 
on  Preclinical  and  Clinical  Data  and 


Labeling  for  Breast  Prostheses"  also  will 
be  available  at  http://www.fda.gov/ 
cdrh/ode/1354.pdf. 

IV.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
draft  guidance.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
individuals  may  submit  one  copy. 
Comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  A  copy  of  the 
draft  guidance  and  received  comments 
are  available  for  public  examination  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated:  September  21, 1999. 
Linda  S.  Kahan, 

Deputy  Director  for  Reguhtions  Policy,  Center 
for  Devices  and  Radioloffcal  Health. 

[FR  Doc.  99-25771  Filed  10-4-99;  8:45  am) 
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DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Adminietration 
[Document  ktontifler.  HCFA-«042] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comnoent  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection; 

Tide  of  Infodtiation  Collection: 
Request  for  Accelerated  Payments  and 
Supporting  Regulations  in  42  CFR, 
Section  412.116  &  413.64; 

Fonn  No.:  HCFA-9042: 
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Use:  Medicare  reimbiirsements  are 
iisually  arranged  througti  a  fiscal 
intermediary  who  serves  as  the 
Secretary's  agent  for  reviewing  claims 
and  making  payments  equal  to  the 
provider's  reasonable  costs.  When  a 
delay  in  Medicare  payment  by  a  fiscal 
intermediary,  for  covered  services, 
causes  financial  difficulties  for  a 
provider,  the  provider  may  request  an 
accelerated  payment.  An  accelerated 
payment  may  also  be  made  in  highly 
exceptional  situations  where  a  provider 
has  incurred  a  temporary  delay  in  its 
bill  processing  beyond  the  provider's 
normal  billing  cycle.  An  accelerated 
payment  can  be  requested  by  a  provider 
that  is  not  receiving  periodic  interim 
payments.  These  forms  are  used  by 
fiscal  intermediaries  to  access  a 
provider's  eligibility  for  accelerated 
payments. 

Frequency:  On  occasion; 

Affected  Public:  Business  or  other  for- 
profit,  and  Not  for-profit  institutions; 

Number  of  Respondents:  890; 

Total  Annua]  Responses:  890; 

Total  Annual  Hours  Requested:  445. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  refarenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http:// 
www.hcfiB.gov/regs/prdact95.htm,  or  E- 
mail  your  request,  including  your 
address  and  phone  nimiber,  to 
PaperworkOhcfa.gov,  or  call  the  Reports 
Qearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  0MB  Desk  Officer  designated  at  the 
following  address:  0MB  Himian 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235. 
Washington,  D.C.  20503. 

Dated:  September  20, 1999. 
John  P.  Burke  m, 

HCFA  Heports  Oearance  Officer.  HCFA, 
Office  of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 

|FR  Doc.  9&-25833  Filed  10-4-99;  8:45  ami 
MUMO  coot  412e-a3-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-IOSe-CN] 
RIN093S-AJ6S 

Medicare  Program;  Prospective 
Payment  System  and  Consolidated 
Billing  for  Skilled  Nursing  Facilities- 
Update;  Correction 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice;  correction. 

SUMMARY:  This  document  coirects 
technical  errors  that  appeared  in  the 
notice  published  in  the  Federal  Register 
on  July  30, 1999  entitled  "Medicare 
Prc^gram;  Prospective  Payment  System 
and  Consolidated  Billing  for  Skilled 
Nursing  Facilities — Update." 
EFFECTIVE  DATE:  These  corrections  are 
effective  October  1, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Bill 
UUman,  (410)  786-5667. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  FR  Doc.  99-19479  of  July  30, 1999 
(64  FR  41684),  there  were  a  number  of 
technical  errors.  The  errors  relate  to  the 
update  factor  that  appears  in  the 
discussion  of  one  issue,  and  to  a  column 
of  incorrect  figures  displayed  in  one 
table. 

Regarding  the  former,  section  m.  of 
the  preamble  (64  FR  41697)  discusses 
the  statutory  three-year,  phased 
transition  under  which  payment  is 
based  in  part  on  a  facility-specific  per 
diem  rate  (which  reflects  an  individual 
facility's  historical  cost  experience)  and 
in  part  on  a  Federal  per  diem  rate.  For 
facilities  that  received  payment  under 
the  RUG-m  demonstration  during  a  cost 
reporting  period  that  began  in  calender 
year  1997,  the  notice  sets  forth  a  three- 
step  procedure  for  determining  the 
facility-specific  rate,  in  which  the  final 
step  is  an  adjustment  of  the  rate  by  an 
inflation  factor  of  1.031532.  However, 
this  factor  inadvertently  failed  to  reflect 
an  update;  as  a  consequence,  the  figure 
of  1.031532  as  shown  in  the  notice 
discussion  should  instead  be  1.062244. 

The  other  correction  relates  to  a 
technical  error  in  Table  8.C  of  the 
preamble  (64  FR  41698-99),  entitled 


"Update  Factors  for  Facility-Specific 
Portion  of  the  SNF  PPS  Rates."  This 
table  provides  numerical  factors  for  iise 
in  updating  a  facility's  base  year  costs 
through  fiscal  year  (FY)  2000  (i.e.,  the 
period  beginning  October  1, 1999,  and 
ending  September  30,  2000)  by  the  SNF 
market  basket  percentage,  as  required 
tmder  section  1888(e)(3)(D)  of  the  Social 
Security  Act  (the  Act).  However,  these 
update  factors  inadvertently  reflected 
updates  to  the  base  period  amoimts  only 
up  to  the  midpoint  of  FY  2000  itself, 
rather  than  to  the  midpoint  of  the 
corresponding  cost  reporting  periods 
that  begin  during  FY  2000.  This  error 
resulted  in  incorrect  figures  being 
displayed  for  the  update  factors  &af 
appear  in  the  right-hand  column  of 
Table  8.C. 

Accordingly,  we  are  reprinting  this 
table  below,  with  the  corrected  figures 
displayed  in  the  right-hand  column. 
Additionally,  we  note  that  while  this 
correction  causes  all  of  the  figures 
displayed  in  this  colimm  of  the  table  to 
increase,  this  does  not  affect  the 
associated  budgetary  projections,  since 
they  were  made  based  on  employing  the 
correct  methodology  for  calculating  the 
update  factora,  as  described  in  the  SNF 
PPS  interim  final  rule  (63  FR  26252, 
May  12, 1998).  The  corrections  appear 
in  this  doctmient  under  the  heading 
"Correction  of  Errors." 

The  provisions  in  this  correction 
notice  are  effective  as  if  they  had  been 
included  in  the  document  published  in 
the  Federal  Register  on  July  30, 1999, 
that  is,  October  1, 1999. 

Correction  of  Errors 

In  FR  Doc.  99-19479  of  July  30. 1999 
(64  FR  41684),  we  are  making  the 
following  corrections: 

Corrections 

Page  41697 

In  the  second  column,  in  the 
paragraph  entitled  "Step  3.,"  the  first 
sentence  is  revised  to  read  as  follows: 
"Adjust  the  amount  in  Step  2.  by 
1.062244  (inflation  factor)— Do  not  use 
8.C." 

Page  41698 

Corrected  Table  8.C  (Update  Factors 
for  Facility-Specific  Portion  of  the  SNF 
PPS  Rates)  is  set  forth  below: 
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Table  8.C— Update  Factors  ^  for  Facility— Specific  Portion  of  the  SNF  PPS  Rates— Adjust  to 'I  2-Month 
Cost  Reporting  Periods  Beginning  on  or  After  October  1,  1999  and  Before  October  i.  2000  From 
Cost  Reporting  Periods  Beginning  in  FY  1995  (Base  Year) 


K  12-month  cost  reporting  period  in  initial  period  t>egins 

Adjust  from  12-month  cost  reportng  period  in  base  year  that 
begins 

Using  update 
factor  of 

October  1. 1999 

October  1. 1994  .„..„„   .>.              -„    _        ...      „ 

November  1,  1994  '. 

December  1,  1994  

January  1. 1995 ^   

February  1, 1995  

March  1. 1995 

April  1.  1995 

May  1,  1995 

1.09829 

November  l,  1999  ..•>. «... «••..••»»•.....•»•.«•..••. 

December  1, 1999 ~. ~ 

January  1 ,  2000  _ 

February  1.  2000  

March  1. 2000 

April  1.  2000 

May  1. 2000 

June  1. 2000 - 

July  1 .  2000  » 

August  1.  2000 „.„ - „.. 

September  1,  2000 „ 

1.09897 
1.09855 
1.09831 
1.09827 
1.09841 
1.09853 
1  09861 

June  1. 1995 - :...... 

July  1,1995 ». 

1.09866 
1  09879 

August  1. 1995 

September  1, 1995  '. 

1.09900 
1.09929 

f  Source:  Standard  &  Poor's  DRI,  1st  Qtr  1999;  @USSIM/TREND25YR0299@CISSIM/CONTROL991 


(Authority:  Section  1888  of  the  Social 
Security  Act  (42  U.S.C.  1395yy)) 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — ^Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  September  27, 1999. 
Brian  P.  Bums, 

Deputy  Assistant,  Secretary  for  Infonnation 
Resources  Management. 
[PR  Doc.  99-25789  Filed  10-4-99;  8:45  am] 
BIUJNQ  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HMtth  Resources  and  Services 
Administration 

Notice  of  Filing  of  Annual  Report  of 
Federal  Advisory  Committee 

Notice  is  hereby  given  that  pursuant 
to  section  13  of  PubUc  Law  92-463,  the 
Annual  Report  for  the  following  Health 
Resources  and  Services 
Administration's  Federal  Advisory 
Committee  has  been  filed  with  the 
Library  of  Congress: 

Maternal  and  Child  Health  Research 
Grants  Review  Committee 

Copies  are  available  to  the  public  for 
inspection  at  the  Library  of  Congress 
Newspaper  and  Current  Periodical 
Reading  Room.  Room  1026,  Thomas 
Jefferson  Building,  Second  Street  and 
Independence  Avenue,  S.E., 
Washington,  D.C.  Copies  may  be 
obtained  from:  Gontran  Lamberty,  Dr. 
P.H.,  Room  18A-55,  Parklawn  Building, 
5600  Fishers  Lane,  Rockville,  Maryland 
20857,  Telephone  (301)  443-3146. 


Dated:  September  23, 1999. 
Jane  M.  Harrison, 

Director,  Division  of  Policy  Heview  and 
Coordination. 
(FR  Doc.  99-25793  Filed  10-4-99;  8:45  am] 

8IUJNQ  CODE  41M-1S  P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

Publication  of  the  OIG  Compliance 
Program,  Guidance  for  Hospices 

AGENCY:  Office  of  Inspector  General 
(OIG),  HHS. 
ACTION:  Notice. 

SUMHMARY:  This  Federal  Register  notice 
sets  forth  the  recently  issued 
Compliance  Program  Guidance  for 
Hospices  developed  by  the  Office  of 
Inspector  General  (OIG).  The  OIG  has 
previously  developed  and  published 
compliance  program  guidance  focused 
on  several  other  areas  and  aspects  of  the 
health  care  industry.  We  believe  that  the 
development  and  issuance  of  this 
compliance  program  guidance  for 
hospices  will  continue  to  serve  as  a 
positive  step  toward  promoting  a  higher 
level  of  ethical  and  lawful  conduct 
throughout  the  entire  health  care 
industry. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Shaw,  Office  of  Counsel  to  the 
Inspector  General,  (202)  619-2078. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  creation  of  compliance  program 
guidance  remains  a  major  initiative  by 
the  OIG  in  its  efforts  to  engage  the 
health  care  community  in  combating 
fraud  and  abuse.  In  formulating 


compliance  guidance,  the  OIG  has 
worked  closely  with  the  Health  Care 
Financing  Administration  (HCFA),  the 
Department  of  Justice  (EMDJ)  and  various 
sectors  of  the  health  care  industry  to 
provide  clear  guidance  to  those 
segments  of  the  industry  that  are 
interested  in  reducing  fraud  and  abuse 
within  their  organizations.  The  five 
previously-issued  compliance  program 
guidances  were  focused  on  the  hospital 
industry;  home  health  agencies;  clinical 
laboratories;  third-party  medical  billing 
companies;  and  the  durable  medical 
equipment,  prosthetics,  orthotics  and 
supply  industry.  The  development  of 
these  types  of  compliance  program 
guidance  is  based  on  our  belief  that  a 
health  care  provider  can  use  internal 
controls  to  more  efficiently  monitor 
adherence  to  applicable  statutes, 
regulations  and  program  requirements. 

Guidance  for  the  Hospice  Industry 

On  January  13, 1999,  the  OIG 
published  a  solicitation  notice  (64  FR 
2228)  seeking  information  and 
recommendations  for  developing 
guidance  for  the  hospice  industry.  In 
response  to  that  solicitation  notice,  the 
OIG  received  numerous  comments  from 
various  parts  of  the  industry  and  from 
their  representatives.  After  careful 
consideration  of  those  initial  comments, 
and  in  an  effort  to  ensure  that  all  parties 
had  a  reasonable  opportunity  to  provide 
input  into  a  final  product,  the  OIG 
published  draft  guidance  for  the  hospice 
industry  on  July  21. 1999  (64  FR  39150) 
for  further  comment  and 
recommendations. 

Elements  for  an  Effective  Compliance 
Program 

Through  experience,  the  OIG  has 
identified  seven  fundamental  elements 
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to  an  e^BCtive  compliance  program. 
They  are: 

•  implementing  written  policies, 
procedures  and  standards  of  conduct; 

•  designating  a  compliance  officer 
and  compliance  committee; 

•  conducting  effective  training  and 
education; 

•  developing  effective  lines  of 
communication; 

•  enforcing  standards  through  well- 
publicized  disciplinary  gmdelines; 

•  conducting  mtemal  monitoring  and 
auditing;  and 

•  responding  promptly  to  detected 
offenses  and  developing  corrective 
action. 

Through  application  of  these  seven 
basic  elements,  the  OIG  is  offering 
specific  compliance  measures  that  may 
be  implemented  in  hospice  industry 
operations  in  an  effort  to  curtail  or 
euminate  &aud  and  abuse.  As  with 
previously-issued  OIG  compliance 
guidances,  adoption  of  the  Compliance 
Program  Guidance  for  Hospices  set  forth 
below  will  be  strictly  volimtary. 

A  reprint  of  this  newly-issued 
compliance  program  guidance  follows: 

Office  of  Inspector  General's 
GanpUaiics  Program  Guidance  for 
Hoqiicai  (September  1999) 

I.  Introduction 

The  Office  of  Inspector  General  (OIG) 
of  the  Department  of  Health  and  Human 
Services  (HHS)  continues  to  promote 
volimtarily  developed  and  implemented 
compliance  programs  for  the  health  care 
industry.  The  following  compliance 

Erogram  guidance  is  intended  to  assist 
ospices '  and  their  agents  and 
subproviders  (referred  to  collectively  in 
this  document  as  "hospices")  develop 
effective  internal  controls  that  promote 
adherence  to  applicable  Federal  and 
State  law,  and  the  program  requirements 
of  Federal,  State,  and  private  health 
plans.  The  adoption  and 
implementation  of  voluntary 
compliance  programs  significantly 
advance  the  prevention  of  fraud,  abuse 
and  waste  in  these  health  care  plans 
while  at  the  same  time  further  the 
fundamental  mission  of  all  hospices, 
which  is  to  provide  palliative  care  ^  to 
patients. 


■  The  temi  "hospice"  is  applied  in  this  document 
as  the  term  "hospice  program"  is  defined  in  42 
U.S.C  139Sx(dd). 

>  Palliative  care  is  an  intensive  program  of  care 
that  focuses  on  the  relief  of  pain  and  suffering 
associated  with  a  terminal  illness.  Through  this 
emphasis  on  palliative  rather  than  curative  services, 
individuals  have  a  choice  whenever  conventional 
approaches  for  medical  treatment  may  no  longer  be 
appropriate.  Hospice  addresses  the  needs  of 
terminally  ill  individuals  by  including  the  patient 
and  bmily,  specially  trained  volunteers,  caregivers 
from  the  community,  and  representatives  from 


Within  this  document,  the  OIG  first 
provides  its  general  views  on  the  value 
and  fimdamental  principles  of  hospice 
compliance  programs,  and  then 
provides  the  specific  elements  that  each 
hospice  should  consider  when 
developing  and  implementing  an 
effective  compliance  program.  While 
this  document  presents  basic  procedural 
and  structural  guidance  for  designing  a 
compliance  program,  it  is  not  in  itself  a 
compliance  program.  Rather,  it  is  a  set 
of  guidelines  to  be  considered  by  a 
hospice  interested  in  implementing  a 
compliance  program. 

The  OIG  recognizes  the  size- 
differential  that  exists  between 
operations  of  the  diffierent  hospices  and 
organizations  that  compose  the  hospice 
industry.  Appropriately,  this  guidance' 
is  pertinent  for  all  hospices,  whether 
for-profit,  non-profit,  provider-based, 
independent,  community-based, 
volunteer-based,  large,  small,  urban  or 
rural.  The  applicability  of  the 
recommendations  and  guidelines 
provided  in  this  docimient  depends  on 
the  circtmistances  of  each  particular 
hospice.  However,  regardless  of  a 
hospice's  size  and  structure,  the  OIG 
believes  that  every  hospice  can  and 
should  strive  to  accomplish  the 
objectives  and  principles  underlying  all 
of  the  compliance  policies  and 
pnx»dures  recommended  within  this 
guidance. 

Fimdamentally.  compliance  efforts  ' 
are  designed  to  establish  a  culture 
within  a  hospice  that  promotes 
prevention,  detection,  and  resolution  of 
instances  of  conduct  that  do  not 
conform  to  Federal  and  State  law.  and 
Federal,  State  and  private  payor  health 
care  program  requirements,  as  well  as 
the  hospice's  business  policies.  In 
practice,  the  compliance  program 
should  effectively  articulate  and 
demonstrate  the  organization's 
commitment  to  ethical  conduct. 
Compliance  programs  guide  a  hospice's 
governing  body  (e.g.,  board  of  directors 
or  trustees),  chief  executive  officer 
(CEO),  managers,  physicians,  clinicians, 
billing  personnel,  and  other  employees 
in  the  efficient  management  and 
operation  of  a  hospice.  Eventually,  a 
compliance  program  should  become 
part  of  the  fabric  of  routine  hospice 
operations. 

It  is  incimibent  upon  a  hospice's 
corporate  officers  and  managers  to 
provide  ethical  leadership  to  the 
organization  and  to  assure  that  adequate 
systems  are  in  place  to  facilitate  ethical 
and  legal  conduct.  Employees,  managers 
and  the  Government  will  focus  on  the 


words  and  actions  of  a  hospice's 
leadership  as  a  measure  of  the 
organization's  commitment  to 
compliance.  Indeed,  many  hospices 
have  adopted  mission  statements 
articulating  their  commitment  to  high 
ethical  standards.  A  formal  compliance 
program,  as  an  additional  element  in 
this  process,  offers  a  hospice  a  further 
concrete  method  that  may  improve  the 
appropriateness  and  quality  of  care  and 
reduce  waste.  Compliance  programs 
also  provide  a  central  coordinating 
mechanism  for  furnishing  and 
disseminating  information  and  guidance 
on  applicable  Federal  and  State  statutes. 

TIations  and  other  requirements, 
iplementing  an  effective  compliance 
program  requires  a  substantial 
commitment  of  time,  energy  and 
resources  by  senior  management  and  the 
hospice's  governing  body.^  Superficial 
programs  that  simply  purport  to  comply 
with  the  elements  discussed  and 
described  in  this  guidance  or  programs 
that  are  hastily  constructed  and 
implemented  without  appropriate 
ongoing  monitoring  will  likely  be 
ineffiactive  and  coidd  expose  the 
hospice  to  greater  liability  than  no 
program  at  all.  While  it  may  require 
significant  additional  resources  or 
reallocation  of  existing  resources  to 
implement  an  effiective  compliance 
program,  the  OIG  believes  that  the  long 
term  benefits  of  implementing  the 
program  outweigh  the  costs.* 

A.  Benefits  of  Compliance  Plan 

The  OIG  believes  an  effective 
compliance  program  provides  a 
mechanism  that  brings  the  public  and 
private  sectors  together  to  reach  mutual 
goals  of  reducing  fraud  and  abuse, 
strengthening  operational  quality, 
improving  the  quality  of  health  care 
services  and  reducing  the  cost  of  health 
care.  Attaining  these  goals  provides 
positive  results  to  hospices,  the 
Government,  and  individual  citizens 
alike.  In  addition  to  fulfilling  its  legal 
duty  to  ensiue  that  it  is  not  submitting 
false  or  inaccurate  claims  to 
Government  and  private  payors,  a 
hospice  may  gain  niunerous  additional 


medicine,  nursing,  social  work  an 
counseling  in  the  caregiving  team. 


social  work  and  spiritual 


'  Recent  case  law  suggests  that  the  failure  of  a 
corporate  director  to  attempt  in  good  faith  to 
institute  a  compliance  program  in  certain  situations 
may  be  a  breach  of  a  director's  fiduciary  obligation. 
See,  e.g.,  In  re  Caremark  International  Inc. 
Derivative  Litigation.  69S  A.2d  959  (Ct.  Chanc  Del. 
1996). 

<The  conclusion  of  a  recent  report  by  the  United 
States  General  Accounting  Office  (GAO)  to  Congress 
stated  that  "despite  the  investment  of  time  and 
resources  that  compliance  programs  entail,  many 
bospitalsbelieve  the  benefits  of  these  programs.  .  . 
outweigh  their  costs .  .  .  and  providers  themselves 
believe  that  complance  programs  can  reduce 
improper  Mecicare  payments."  See  GAO  report 
GAO/HEHS-99-59  (April  1999). 
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benefits  by  voluntarily  implementing  an 
effective  compliance  program.  These 
benefits  may  include  the  ability  to: 

•  formulate  effective  controls  to 
assure  compliance  with  Federal  and 
State  statutes,  rules  and  regulations,  and 
Federal,  State  and  private  payor  health 
care  program  requirements  and  internal 
guidelines; 

•  concretely  demonstrate  to 
employees  and  the  community  at  large 
the  hospice's  strong  commitment  to 
honest  and  responsible  provider  and 
corporate  conduct; 

•  identify  and  prevent  illegal  and 
unethical  conduct; 

•  improve  internal  communication; 

•  more  quickly  and  accurately  react 
to  employees'  operational  compliance 
concerns  and  target  resources  to  address 
those  concerns; 

•  improve  the  quality,  efficiency,  and 
consistency  of  patient  care; 

•  create  a  centralized  source  for 
distributing  information  on  health  care 
statutes,  regulations,  and  other  program 
directives  regarding  fraud,  waste  and 
abuse,  and  related  issues; 

•  formulate  a  methodology  that 
encoiirages  employees  to  report 
potential  problems; 

•  develop  procedures  that  allow  the 
prompt,  thorough  investigation  of 
alleged  misconduct  by  corporate 
officers,  managers,  employees, 
independent  contractors,  consultants, 
volimteers,  physicians,  nurses  and  other 
health  care  professionals; 

•  initiate  inunediate,  appropriate,  and 
decisive  corrective  action;  and 

•  minimize,  through  early  detection 
and  reporting,  the  loss  to  the 
Government  from  false  claims,  and 
thereby  reduce  the  hospice's  exposure 
to  civil  damages  and  penalties,  criminal 
sanctions  and  administrative  remedies, 
such  as  program  exclusion.^ 

Overall,  the  OIG  believes  that  an 
effective  compliance  program  is  a  sound 
investment  on  the  part  of  a  hospice. 

llie  OIG  recognizes  that  the 
implementation  of  a  compliance 
program  may  not  entirely  eliminate 
fraud,  abuse  and  waste  from  the  hospice 
system.  However,  a  sincere  effort  by 
hospices  to  comply  with  applicable 
Federal  and  State  standards,  as  well  as 


>The  OIG,  for  example,  will  consider  the 
existence  of  an  effective  compliance  program  that 
pre-dated  any  governmental  investigation  when 
addressing  the  appropriateness  of  administrative 
sanctions.  See  62  FR  67392  (December  24, 1997). 
The  burden  is  on  the  provider  to  demonstrate  the 
operational  effectiveness  of  a  compliance  program. 
Further,  the  False  Claims  Act.  31  U.S.C.  372»-3733, 
provides  that  a  person  who  has  violated  the  Act,  but 
who  voluntarily  discloses  the  violation  to  the 
Government,  in  certain  circumstances  will  be 
subject  to  not  less  than  double,  as  opposed  to  treble, 
dainages.  See31  U.S.C  3729(a]. 


the  requirements  of  private  health  care 
programs,  through  the  establishment  of 
an  effective  compliance  program, 
significantly  reduces  the  risk  of 
unlawful  or  improper  conduct. 

B.  Application  of  Compliance  Program  ' 
Guidance 

Given  the  diversity  within  the 
industry,  there  is  no  single  "best" 
hospice  compliance  program.  The  OIG 
understands  the  variances  and 
complexities  within  the  hospice 
industry  and  is  sensitive  to  the 
differences  among  large  national  and 
regional  multi-hospice  organizations, 
small  independent  hospices  and  other 
types  of  hospice  organizations  and 
systems.  However,  elements  of  this 
guidance  can  be  used  by  all  hospices, 
regardless  of  size,  location,  or  corporate 
structure,  to  establish  an  effective 
compliance  program.  Similarly,  a 
hospital  or  corporation  that  owns  a 
hospice  or  provides  hospice  services 
may  incorporate  these  elements  into  its 
system-wide  compliance  or  managerial 
structure.  We  recognize  that  some 
hospices  may  not  be  able  to  adopt 
certain  elements  to  the  same 
comprehensive  degree  that  others  with 
more  extensive  resources  may  achieve. 
This  guidance  represents  the  OIG's 
suggestions  on  how  a  hospice  can  best 
establish  internal  controls  and 
monitoring  to  correct  and  prevent 
fraudulent  activities.  By  no  means 
should  the  contents  of  this  guidance  be 
viewed  as  an  exclusive  discussion  of  the 
advisable  elements  of  a  compliance 
program.  On  the  contrary,  the  OIG 
strongly  encourages  a  hospice  to 
develop  and  implement  compliance 
elements  that  uniquely  address  its  own 
particular  risk  areas. 

The  OIG  believes  that  input  and 
support  by  the  individuals  and 
organizations  that  will  use  the  tools  set 
forth  in  this  document  are  critical  to  the 
development  and  success  of  this 
compliance  program  guidance.  In  a 
continuing  effort  to  collaborate  closely 
with  the  private  sector,  the  OIG  placed 
a  notice  in  the  Federal  Register 
soliciting  recommendations  and 
suggestions  on  what  should  be  included 
in  this  Compliance  Program  Guidance, 
and  then  published  draft  Compliance 
Program  Guidance  for  Hospices  in  the 
Federal  Register  for  public  comment.^ 
Further,  we  took  into  consideration 
previous  OIG  publications,  such  as 
Special  Fraud  Alerts,  the  recent  findings 


and  recommendations  in  reports  issued 
by  OIG's  Office  of  Audit  Services  and 
Office  of  Evaluation  and  Inspections,  as 
well  as  the  experience  of  past  and  recent 
fraud  investigations  related  to  hospices 
conducted  by  OIG's  Office  of 
Investigations  and  the  Department  of 
Justice.  As  appropriate,  this  guidance 
may  be  modified  and  expanded  as  more 
information  and  knowledge  is  obtained 
by  the  OIG,  and  as  changes  in  the  law, 
rules,  poUcies  and  procedures  of  the 
Federal,  State  and  private  health  plans 
occur. 

The  OIG  recognizes  that  the 
development  and  implementation  of 
compliance  programs  in  hos;  ices  often 
raise  sensitive  and  complex  legal  and 
managerial  issues.''  However,  the  OIG 
wishes  to  offer  what  it  believes  is 
critical  guidance  for  providers  who  are 
sincerely  attempting  to  comply  with  the 
relevant  health  care  statutes  and 
regulations. 

n.  (kmipliance  Program  Elements 

The  elements  proposed  by  these 
guidelines  are  similar  to  those  of  other 
compliance  program  guidances  '  and  the 
OIG's  corporate  integrity  agreements.' 
The  elements  represent  a  guide  that  can 
be  tailored  to  fit  the  needs  and  financial 
realities  of  a  particular  hospice.  The  OIG 
is  cognizant  ihai,  with  regard  to 
compliance  programs,  one  model  is  not 
suitable  to  every  hospice. 

The  OIG  believes  tnat  every  effective 
compliance  program  must  begin  with  a 
formal  commitment '°  by  the  hospice's 
governing  body  to  include  all  of  \he 
applicable  elements  listed  below.  These 
elements  are  based  on  the  seven  steps  of 
the  Federal  Sentencing  Guidelines,  >■ 


•See 54  FR  2228  (January  13.  1999),  Notice  for 
Solicitation  of  Information  and  Reconmiendations 
for  Developing  OIG  Compliance  Program  Guidance 
for  the  Hospice  Industry,  64  FR  39150  (July  21, 
1999),  Draft  Compliance  Program  Guidance  for 
Hospices. 


^  Nothing  stated  within  this  document  should  be 
substituted  for,  or  used  in  lieu  of.  competent  legal 
advice  from  counsel. 

•  See  63  FR  701 38  (December  18, 1998)  for  the 
Compliance  Program  Guidance  for  Third  Party 
Medical  Billing  Companies:  63  FR  42410  (August  7. 
1998)  for  the  Compliance  Program  Guidance  for 
Home  Health  Agencies;  63  FR  45076  (August  24, 
1998)  for  the  Compliance  Program  Guidance  for 
Clinical  Laboratories,  as  revis«d:  63  FR  8987  (1998) 
for  the  Compliance  Program  Guidance  for  Hospitals. 
These  documents  are  also  located  on  the  Internet 

at  http://www.dhhs.gov/progorg/oig. 

*  Corporate  integrity  agreements  are  executed  as 
part  of  a  civil  settlement  between  the  health  care 
provider  and  the  Government  to  resolve  a  case 
based  on  allegations  of  health  care  fraud  or  abuse. 
These  OIG-imposed  programs  are  in  effect  for  a 
period  of  three  to  five  years  and  require  many  of 
the  elements  included  in  this  compliance  program 
guidance. 

'"E.g..  a  resolution  by  the  board  of  directors, 
ownerls)  or  president,  where  applicable,  and  the 
allocation  of  adequate  resources  to  ensure  that  each 
of  the  elements  is  addressed. 

■■See  United  States  Sentencing  Commission 
Guidelines,  Guidelines  Manual.  8A1.2.  Application 
Note  3(k).  The  Federal  Sentencing  Guidelines  art 
detailed  policies  and  practices  for  the  Federal 
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Further,  we  believe  that  every  hospice 
can  implement  most  of  our 
recommended  elements  that  expand 
upon  these  seven  steps.  We  recognize 
that  full  implementation  of  all  elements 
may  not  be  immediately  feasible  for  all 
hospices.  However,  as  a  first  step,  a 
good  faith  and  meaningful  commitment 
on  the  part  of  the  hospice 
administration,  especially  the  governing 
body  and  the  CEO,  will  substantially 
contribute  to  a  program's  successful 
implementation.  As  the  compUance 
program  is  implemented,  that 
commitment  should  cascade  down 
through  the  management  of  the  hospice 
to  every  employee  at  all  levels  in  the 
organization. 

At  a  minimum,  comprehensive 
compliance  programs  should  include 
the  following  seven  elements: 

(1)  The  development  and  distribution 
of  written  standards  of  conduct,  as  well 
as  written  policies  and  procediues, 
which  promote  the  hospice's 
commitment  to  compliance  and  address 
specific  areas  of  potential  fraud,  such  as 
assessment  of  Medicare  ehgibihty, 
quality  assurance  and  financial 
relationships  with  nursing  facilities  and 
other  health  care  professionals  and 
entities: 

(2)  The  designation  of  a  compliance 
officer  and  other  appropriate  bodies, 
e.g..  a  corporate  compliance  committee, 
charged  with  the  responsibility  for 
operating  and  monitoring  the 
compliance  program,  and  who  report 
directly  to  the  CXO  and  the  governing 
body:'2 

(3)  The  development  and 
implementation  of  regular,  effective 
education  and  training  programs  for  all 
affected  employees; 

(4)  The  creation  and  maintenance  of 
a  process,  such  as  a  hotline  or  other 
reporting  system,  to  receive  complaints 
and  ensure  effective  lines  of 
communication  between  the  compliance 
officer  and  all  employees,  and  the 
adoption  of  procedures  to  protect  the 
anonymity  of  complainants  and  to 
protect  whistleblowers  from  retaliation; 

(5)  The  use  of  audits  and/or  other 
evaluation  techniques  to  monitor 


criminal  justice  system  that  prescribe  the 
appropriate  sanctions  for  offenders  convicted  of 
Federal  crimes. 

■>The  integral  functions  of  a  compliance  officer 
and  a  corporate  compliance  committee  in 
implementing  an  effective  compliance  program  are 
discussed  throughout  this  compliance  program 
guidance.  However,  the  GIG  recognizes  that  a 
hospice  may  tailor  the  structure  of  those  positions 
in  consideration  of  the  size  and  design  of  the 
hospice,  while  endeavoring  to  address  and 
accomplish  all  of  the  underlying  objectives  of  a 
compliance  officer  and  a  corporate  compliance 
committee.  See  section  II.B.  and  accompanying 
notes. 


compliance,  identify  problem  areas,  and 
assist  in  the  reduction  of  identified 
problem  areas; 

(6)  The  development  of  appropriate 
disciplinary  mechanisms  to  enforce 
standards  and  the  development  of 
poUcies  to  address  (i)  employees  who 
have  violated  internal  compliance 
poUcies,  applicable  statutes,  regulations 
or  Federal  health  care  program 
requirements  >3  and  (ii)  the  employment 
of  sanctioned  and  other  specified 
individuals;  and 

(7)  The  development  of  policies  that 
direct  prompt  and  proper  responses  to 
detected  offenses,  including  \he 
initiation  of  appropriate  corrective 
action  and  preventative  measures. 

A.  Written  Policies  and  Procedures 

Every  compliance  program  should 
require  the  development  and 
distribution  of  vsrritten  compliance 
poUcies,  standards,  and  practices  that 
identify  specific  areas  of  risk  and 
vulnerability  to  the  hospice.  These 
policies,  standards  and  practices  should 
be  developed  under  the  direction  and 
supervision  of,  or  subject  to  review  by, 
the  compliance  officer  and  compliance 
committee  and,  at  a  minimimi,  should 
be  provided  to  all  individuals  who  are 
affected  by  the  particular  policy  at  issue, 
including  the  hospice's  agents  and 
independent  contractors.  '* 

1.  Standards  of  Conduct 

Hospices  should  develop  standards  of 
conduct  for  all  affected  employees  that 
include  a  clearly  delineated 
commitment  to  compliance  by  the 
hospice's  senior  management  >^  and  its 


■'The  term  "Federal  health  care  programs"  is 
applied  in  this  document  as  defined  in  42  U.S.C 
1320a-7b(f),  which  includes  any  plan  or  program 
that  provides  health  benefits,  whether  directly, 
through  insurance,  or  otherwise,  which  is  funded 
directly,  in  whole  or  in  part,  by  the  United  States 
Government  [i.e..  via  programs  such  as  Medicare, 
Federal  Employees'  Compensation  Act,  Black  Lung, 
or  the  Longshore  and  Harbor  Worker's 
Compensation  Act)  or  any  State  health  plan  (e.g., 
Medicaid,  or  a  program  receiving  funds  from  block 
grants  for  social  services  or  child  health  services). 
Also,  for  the  purposes  of  this  document,  the  term 
"Federal  health  care  program  requirements"  refers 
to  the  statutes,  regulations,  rules,  requirements, 
directives  and  instructions  governing  Medicare, 
Medicaid  and  all  other  Federal  health  care 
programs. 

"According  to  the  Federal  Sentencing 
Guidelines,  an  organization  must  have  established 
compliance  standards  and  procedures  to  be 
followed  by  its  employees  and  other  agents  in  order 
to  receive  sentencing  credit  for  an  "effective" 
compliance  program.  The  Federal  Sentencing 
Guidelines  define  "agent"  as  "any  individual, 
including  a  director,  an  officer,  an  employee  or  an 
independent  contractor,  authorized  to  act  on  behalf 
of  the  organization."  See  United  States  Sentencing 
Commission  Guidelines.  Guidelines  Manual,  8A1.2, 
Application  Note  3. 

■'The  GIG  strongly  encourages  high-level 
involvement  by  the  hospice's  governing  body,  CEO. 


divisions,  including  affiliated  providers 
operating  under  the  hospice's  control 
and  other  health  care  professionals  [e.g., 
hospice  physicians,  '*  nurses,  physical 
therapists,  occupational  therapists, 
social  workers,  spiritual  counselors, 
bereavement  counselors  and 
volunteers).  Standards  should  articulate 
the  hospice's  commitment  to  comply 
with  all  Federal,  State  and  private 
insurer  standards,  vnth  an  emphasis  on 
preventing  fraud  and  abuse.  They 
should  explicitly  state  the  organization's 
mission,  goals  and  ethical  requirements 
of  compliance  and  reflect  a  carefully 
crafted,  clear  expression  of  expectations 
for  all  hospice  governing  body  members, 
officers,  managers,  employees, 
physicians,  clinicians  and,  where 
appropriate,  volunteers,  contractors  and 
other  agents.  These  standards  should 
promote  integrity,  support  objectivity, 
and  foster  trust.  Standards  should  not 
only  address  compliance  with  statutes 
and  regulations,  but  should  also  set 
forth  broad  principles  that  guide 
employees  in  conducting  business 
professionally  and  properly. 

The  standards  should  be  distributed 
to,  and  comprehensible  by,  all  affected 
employees  [e.g.,  translated  into  other 
languages  when  necessary  and  written 
at  appropriate  reading  levels).  Further, 
to  assist  in  ensuring  that  employees 
continuously  meet  the  expected  high 
standards  set  forth  in  the  code  of 
conduct,  any  employee  handbook 
delineating  or  expanding  upon  these 
standards  of  conduct  should  be 
regularly  updated  as  applicable  statutes, 
regulations  and  Federal  health  care 
program  requirements  are  modified  and/ 
or  clarified.  >'' 


chief  operating  officer,  general  counsel,  and  chief 
financial  officer,  as  well  as  other  medical  or  clinictl 
personnel,  as  appropriate,  in  the  development  of 
standards  of  conduct.  Such  involvement  should 
help  communicate  a  strong  and  explicit  statement 
of  compliance  goals  and  standards. 

■*  when  the  term  "hospice  phyisican"  is  applied 
in  this  document,  it  refers  to  the  hospice's  medical 
director  or  the  physician  member  of  a  hospice's 
Interdisciplinary  Group.  The  "Interdisciplinary 
Group,"  which  is  composed  of  at  least  a  doctor  of 
medicine  or  osteopathy,  registered  nurse,  medical 
social  worker,  and  pastoral  or  other  counselor,  is 
responsible  for:  (1)  participation  in  the 
establishment  of  the  plan  of  care:  (2)  provision  or 
supervision  of  hospice  care  and  services;  (3) 
periodic  review  and  updating  of  the  plan  of  care  for 
each  individual  receiving  hospice  care;  and  (4) 
establishment  of  policies  governing  the  day-to-day 
provision  of  hospice  care  and  services.  See  42  CFR 
418.68. 

■''The  GIG  recognizes  that  not  all  standards, 
policies,  and  procedures  need  to  be  communicated 
to  all  employees.  However,  the  GIG  believes  that 
the  bulk  of  the  standards  that  relate  to  complying 
with  fraud  and  abuse  laws  and  other  ethical  areas 
should  be  addressed  and  made  part  of  all  affected 
employees'  training.  The  hospice  must  decide 
which  additional  educational  programs  should  be 
limited  to  the  different  levels  of  employees,  based 
on  job  functions  and  areas  of  responsibility. 
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When  they  first  begin  working  for  the 
hospice,  and  each  time  new  standards  of 
conduct  are  issued,  employees  shouid 
be  asked  to  sign  a  statement  certifying 
that  they  have  received,  read,  and 
understood  the  standards  of  conduct. 
An  employee's  certification  should  be 
retained  by  the  hospice  in  the 
employee's  personnel  file,  and  available 
for  review  by  the  compliance  officer. 

2.  Risk  Areas 

The  OIG  believes  that  a  hospice's 
written  policies  and  procedures  should 
take  into  consideration  the  particular 
statutes,  rules,  and  program  instructions 
that  apply  to  each  function  or 
department  of  the  hospice. '^  In  contrast 
to  the  standards  of  conduct,  which  are 
designed  to  be  a  clear  and  concise 
collection  of  fundamental  standards,  the 
written  policies  should  articulate 
specific  procediu«s  that  hospice  staff 
should  follow. 

Consequently,  we  recommend  that 
these  policies  and  procedures  be 
coordinated  vnth  the  appropriate 
training  and  educational  programs,  with 
an  emphasis  on  areas  of  special  concern 
that  have  been  identified  by  the  OIG 
through  its  investigative  and  audit 
functions.  >'  Although  the  OIG 
concluded  in  a  1998  report  that  the 
Medicare  hospice  program  seems  to  be 
working  as  intended.^o  compliance 
programs  for  hospices  should  still 
address  areas  of  OIG  concern  that 
include:^' 


■■A  hospice  can  conduct  focus  groups  composed 
of  managers  from  various  departments  to  solicit 
their  concerns  and  ideas  about  compliance  risks 
that  may  be  then  addresses  by  the  hospice's  policies 
and  procedures.  Such  employee  participation  in  the 
development  of  the  hospice's  compliance  program 
can  promote  its  credibility  and  foster  employee 
acceptance  of  the  program. 

■*The  OIG  periodically  issues  Special  Fraud 
Alerts  setting  forth  activities  believed  to  raise  legal 
and  enforcement  issues.  For  example,  see  OIG 
Special  Fraud  Alert— "Fraud  and  Abuse  in  Nursing 
Home  Arrangements  with  Hospices"  (March  1998); 
see  also  OIG  Medicare  Advisory  Bulletin  on 
Hospice  Benefit.<;  (November  1995).  Hospice 
compliance  programs  should  require  that  the  legal 
staff,  compliance  officer,  or  other  appropriate 
personnel  carefully  consider  any  and  all  Special 
Fraud  Alerts  issued  by  the  OIG  that  relate  to 
hospices.  Moreover,  the  compliance  programs 
should  address  the  ramiHcations  of  failing  to  cease 
and  correct  any  conduct  criticized  in  a  Special 
Fraud  Alert,  if  applicable  to  hospices,  or  to  take 
reasonable  action  to  prevent  such  conduct  from 
reoccurring  in  the  future.  If  appropriate,  a  hospice 
should  take  the  steps  described  in  section  II.G. 
regarding  investigations,  reporting,  and  correction 
of  identified  problems. 

»See  OIG  report  OEI-04-93-00270— "Medicare 
Hospice  Beneficiaries:  Services  and  Eligibility." 

'■  Hospices  may  also  want  to  consult  the  OIG's 
Work  Plan  when  conducting  the  risk  assessment. 
The  OIG  Work  Plan  details  the  various  projects  the 
OIG  intends  to  address  in  the  applicable  fiscal  year. 
It  should  be  noted  that  the  priorities  in  the  Work 
Plan  are  subject  to  modification  and  revision  as  the 
year  progresses  and  it  does  not  represent  a  complete 


•  Uninformed  consent  to  elect  the 
Medicare  Hospice  Benefit;^^ 

•  Admitting  patients  to  hospice  care 
who  are  not  terminally  ill;^' 

•  Arrangement  with  another  health 
care  provider  who  a  hospice  knows  is 
submitting  claims  for  services  already 
covered  by  the  Medicare  Hospice 
Benefit;  2* 

•  Under-utilization;  25 


or  final  list  of  areas  of  concern  to  the  OIG.  Ilie 
Work  Plan  is  currently  available  on  the  Internet  at 
hnp://www.dhhs.gov/progorg/oig. 

"A  hospice  must  ensure  that  an  individual  (or 
authorized  representative)  is  informed  about  the 
palliative  nature  of  the  care  and  services  that  may 
be  provided  if  the  individual  desires  to  elect  the 
Medicare  Hospice  Benefit.  42  CFR  418.62.  The 
decision  to  elect  the  Medicare  Hospice  Benefit  has 
significant  consequences  because  the  patient  waives 
the  right  to  receive  standard  Medicare  benefits 
related  to  the  terminal  illness,  including  all 
treatment  for  the  purposes  of  curing  the  terminal 
illness.  See  42  U.S.C  1395d(d).  A  patient's  hospice 
election  statement  must  include  the  following  items 
of  information:  (1)  Identification  of  the  particular 
hospice  that  will  provide  care  to  the  individual:  (2) 
the  individual's  or  representative's 
acknowledgment  that  he  or  she  has  been  given  a 
full  understanding  of  hospice  care:  (3)  the 
individual's  or  representative's  acknowledgment 
that  be  or  she  understands  that  certain  Medicare 
services  are  waived  by  the  election:  (4)  the  effective 
date  of  the  election:  and  (5)  the  signature  of  the 
individual  or  representative.  See  Medicare  Hospice 
Manual  §210. 

"  For  a  hospice  patient  to  receive  reimbursement 
for  hospice  services  under  Medicare,  the  patient 
must  be  "terminally  ill."  See  42  U.S.C.  I395d(a).  An 
individual  is  considered  to  be  "terminally  ill"  if  the 
individual  has  a  medical  prognosis  that  the 
individual's  life  expectancy  is  six  months  or  less  if 
the  illness  runs  its  normal  course.  42  CFR  418.3.  In 
March  1995,  Operation  Restore  Trust  (ORT),  a  joint 
initiative,  was  established  between  the  OIG.  HCFA, 
and  Administration  on  Aging.  Among  its  projects, 
ORT  assessed  the  medical  eligibility  for  hospice 
services  in  the  five  largest  States  in  terms  of 
Medicare  spending  (New  York,  Florida,  Illinois, 
Texas  and  California).  Through  ORT  activities,  it 
was  discovered  that  many  beneficiaries  receiving 
Medicare  hospice  benefits  did  not  have  a  terminal 
illness  as  defined  by  Medicare.  See  OIG  report  A- 
05-96-00023 — "Enhanced  Controls  Needed  to 
Assure  Validity  of  Medicare  Hospice  Enrollments." 
See  also  section  ILA.3.a.  and  accompanying  notes. 

"When  an  individual  makes  an  election  to 
receive  services  covered  by  the  Medicare  Hospice 
Benefit,  that  individual  waives  the  right  to  receive 
Medicate  reimbursement  for  any  treatment  related 
to  his  or  her  terminal  illness.  Accordingly,  a 
hospice  should  ensure  it  is  not  involved  with  a 
health  care  provider  who  the  hospice  knows 
submits  claims  for  the  following  services  that  are 
unallowable  for  reimbursement  under  the  Medicare 
Hospice  Benefit:  (1)  Standard  Medicare  benefits  for 
treatment  of  the  terminal  illness:  (2)  treatment  by 
another  hospice  not  arranged  for  by  the  patient's 
hospice;  and  (3)  care  from  another  provider  that 
duplicates  care  the  hospice  is  required  to  furnish. 
See  42  U.S.C.  1395d(d).  It  is  expected  that  the 
hospice  provider  will  work  with  other  providers  to 
coordinate  care  and  ensure  appropriate  billing  if 
these  situations  occur.  Where  a  single  episode  of 
care  culminates  in  an  inpatient  admission  and  also 
involves  services  by  two  different  providers,  the 
need  for  a  clear  record  from  both  providers  is 
critical. 

^  In  other  words,  knowing  denial  of  needed  care 
in  order  to  keep  costs  low.  A  hospice  is  accountable 
for  the  appropriate  allocation  and  utilization  of  its 


•  Falsified  medical  records  or  plans 
of  care;  26 

•  Untimely  and/or  forged  physician 
certifications  on  plans  of  care; 

•  Inadequate  or  incomplete  services 
rendered  by  the  Interdisciplinary 
Group; " 

•  Insufficient  oversight  of  patients,  in 
particular,  those  patients  receiving  more 
than  six  consecutive  months  of  hospice 
care;2* 

•  Hospice  incentives  to  actual  or 
potential  referral  sources  [e.g., 
physicians,  nursing  homes,  hospitals, 
patients,  etc.)  that  may  violate  the  anti- 
kickback  statute  or  other  similar  Federal 
or  State  statute  or  regulation.^^ 


resources  in  order  to  provide  optimal  care 
consistent  with  the  needs  of  a  patient,  family  and/ 
or  lawful  representative.  When  a  patient  is    ' 
receiving  hospice  care,  the  hospice  is  paid  a 
predetermined  fee  for  each  day  during  the  length 
of  care,  no  matter  how  much  care  the  hospice 
actually  provides.  This  means  that  a  hospice  may 
have  a  financial  incentive  to  reduce  the  number  of 
services  provided  to  each  patient,  because  the 
hospice  will  get  paid  the  same  amount  regardless 
of  the  number  of  services  provided.  The  OIG  has 
received  complaints  about  hospices  neglecting 
patient  needs  and  ignoring  reasonable  requests  for 
treatment,  including  complaints  about  limited 
availability  of  durable  medical  equipment  for 
patients  as  their  medical  condition  decreases  and 
failure  to  provide  continuous  care  for  periods  of 
crisis  due  to  staff  shortages.  The  OIG  has  also  been 
alerted  to  improper  utilization  of  services  that 
occurs  when  a  hospice  encourages  a  patient  to 
revoke  the  Medicare  Hospice  Benefit  for  the 
purpose  of  obtaining  expensive  care  under  the 
standard  Medicare  benefits,  only  to  re-elect  the 
Medicare  Hospice  Benefit  when  expensive  care  is 
no  longer  necessary. 

^OIG  investigations  have  revealed  that  certain 
hospices  have  falsified  patient  medical  records  and 
plans  of  care  to  exaggerate  the  negative  aspects 
regarding  a  hospice  patient's  condition  to  justify 
reimbursement.  See  section  II.A.3.b.  and 
accompanying  notes. 

"  Each  hospice  is  required  to  have  an 
"Interdisciplinary  Group"  of  personnel  See  42 
U.S.C.  1395x(dd)(2)(B).  See  note  16.  Failure  of  the 
Interdisciplinary  Group  to  meet  its  responsibilities 
may  result  in  standard  care.  In  addition,  inadequate 
review  of  a  hospice  patient  may  result  in  improper 
reimbursement  for  services  provided  to  a  patient 
who  fails  to  continue  to  be  eligible  for  the  Medicare 
Hospice  Benefit. 

"  Since  the  enactment  of  the  Balanced  Budget 
Act  of  1997,  the  Medicare  Hospice  Benefit  is 
divided  into  the  following  benefit  periods:  (1) 
initial  90-day:  (2)  subsequent  90-day:  and  (3) 
unlimited  number  of  60-day  benefit  periods  as  long 
as  the  patient  continues  to  meet  program  eligibility 
requirements.  See  42  U.S.C.  1395d.  At  the 
beginning  of  each  subsequent  60-day  benefit  period, 
the  hospice  physician  must  recertify-  that  the  patient 
is  terminally  ill.  See  42  U.S.C  I395'f[a)(7).  If  the 
necessary  oversight  is  not  performed  during  the 
unlimited  periods  of  care,  a  hospice  may  receive 
improper  reimbursement  for  services  provided  to  a 
patient  who  fails  to  continue  to  be  eligible  for  the 
Medicare  Hospice  Benefit. 

"  Examples  of  arrangements  that  may  run  afoul 
of  the  anti-kickback  statute  include  practices  in 
which  a  hospice  pays  a  fee  to  a  physician  for  each 
certification  of  terminal  illness,  or  provides  nursing, 
administrative,  and  other  services  for  free  or  below 
fair  market  value  to  physicians,  nursing  homes, 
hospitals  and  other  potential  referral  sources  with 

CooUmMd 


54036 


Federal  Register /Vol.  64,  No.  192 /Tuesday.  October  5,  1999 /Notices 


including  improper  arrangements  with 
nursing  homes:^ 

•  Overlap  in  the  services  that  a 
nursing  home  provides,  which  results  in 
insufficient  care  provided  by  a  hospice 
to  a  nursing  home  resident;^' 

•  Improper  relinquishment  of  core 
services  and  professional  management 
responsibilities  to  niu^ing  homes, 
volunteers  and  privately-paid 
professionals;^^ 

•  Providing  hospice  services  in  a 
nursing  home  before  a  written 
agre«nent  has  been  finalized,  if 
required;^ 


tha  Intent  to  influencs  rafamls.  See  42  U.S.C 
1320«-7b:  60  FR  40M7  (1995).  See  also  discussion 
in  taction  ILA.4.  and  accompanying  notes.  In 
addition,  a  hospica  that  offers  an  incentive  to  an 
individual  tliat  sucli  hospice  knows  or  should  know 
is  likaly  to  influence  the  individual  to  use  a 
particular  hospice  may  be  subject  to  civil  money 
penalties.  See  42  U.S.C  1320ft-7a(a)(5). 

»The  OIG  has  observed  instances  of  potential 
kickbacks  between  hospices  and  nursing  homes  to 
unlawfiiUy  influence  the  referral  of  patients.  In 
general,  peyments  by  a  hospice  to  a  nursing  home 
for  "room  and  board"  provided  to  a  Medicaid 
hospice  patient  should  not  exceed  what  the  nursing 
hooM  otherwise  would  have  received  directly  from 
Medicaid  if  the  patient  had  not  been  enrolled  in 
hospice.  (If  a  patient  receiving  Medicare  hospice 
benefits  in  a  nursing  home  is  also  eligible  for 
Medicaid.  Medicaid  will  pay  the  hospice  at  least  95 
percent  of  the  State's  daily  nursing  home  rate,  and 
the  hospice  is  then  responsible  for  paying  the 
nursing  home  for  the  patient's  room  and  board.)  See 
Hospice  Medicare  Manual  S  204.2.  See  also  section 
ILA.4.  and  accompanying  notes. 

*■  There  may  be  some  overlap  in  the  services  that 
the  nursing  homes  and  hospices  provide,  thereby 
providing  one  or  the  other  the  opportunity  to 
reduce  services  and  costs.  Recent  OIG  reports  found 
that  residents  of  certain  nursing  homes  i«ceive 
fower  services  from  their  hospice  tlian  patients  who 
receive  hospice  services  in  their  own  homes.  Upon 
review,  it  was  found  that  many  nursing  home 
hospice  patients  were  receiving  only  basic  nursing 
and  aide  visits  that  were  provided  by  nursing  home 
staff  as  part  of  rtxmi  and  board  when  hospice  staff 
were  not  present.  Other  additional  treatments 
provided  by  hospice  staff,  such  as  nursing  and  aide 
visits,  were  often  clearly  within  the  professional 
•kills  possessed  by  nursing  home  staff.  The  reports 
foimd  that  the  nature  of  services  provided  by 
hospice  staff,  while  appropriate  and  efficacious, 
appeared  to  differ  little  from  services  a  nursing 
home  would  have  provided  if  the  patient  was  not 
enrolled  in  hospice.  See  OH  report  OEI-05-95- 
00250— "Hospice  Patients  in  Nursing  Homes;"  see 
also  OIG  report  A-05-96-00023 — "Enhanced 
Controls  Needed  to  Assure  Validity  of  Medicare 
Hospice  Enrollments."  Since  hospices  receive  a 
fixed  daily  payment  regardless  of  the  number  of 
services  provided  or  the  location  of  the  patient, 
fewer  services  may  result  in  higher  profits  per 
patient.  See  also  section  II.A.3.e.  and  accompanying 
ntrte*. 

^Certain  of  the  hospice  services  {i.e..  "core 
services"  such  as  nursing,  medical,  social,  and 
counseling  services)  must  be  provided  directly  to 
the  patient  by  employees  of  the  hospice,  while 
other  non-core  hospice  services  may  be  provided  at 
fair  market  value  in  accordance  with  contracts  with 
other  providers.  However,  the  hospice  must  retain 
professional  management  for  all  contracted 
services.  See  42  CFR  418.80. 

"A  patient  who  resides  in  a  skilled  nursing 
facility  or  nursing  facility  nuy  elect  the  Medicare 
Hospice  Benefit  if:  (1)  the  residential  care  is  paid 


•  Billing  for  a  higher  level  of  care 
than  was  necessary;  ^ 

•  Knowingly  billing  for  inadequate  or 
substandard  care; 

•  Pressure  on  a  patient  to  revoke  the 
Medicare  Hospice  Benefit  when  the 
patient  is  still  eligible  for  and  desires 
care,  but  the  care  has  become  too 
expensive  for  the  hospice  to  deliver,  ** 

•  Billing  for  hospice  care  provided  by 
unquaUfied  or  unUcensed  clinical 
personnel;  3« 

•  False  dating  of  amendments  to 
medical  records; " 

•  High-pressure  marketing  of  hospice 
care  to  ineligible  beneficiaries;  ^ 


for  by  (a)  the  beneficiary  or  private  Insurance,  or  (b) 
Medicaid  (if  the  beneficiary  is  dual  eligible);  and  (2) 
the  hospice  and  facility  have  a  written  agreement 
under  which  the  hospice  takes  full  responsibility 
for  the  professional  management  of  the  individual's 
hospice  care  and  the  facility  agrees  to  provide  room 
and  board.  Hospice  Medicare  Manual  S  204.2 

^Billing  for  unnecessary  services  involves 
knov«ringly  seeking  reimbursement  for  services  that 
"are  not  reasonable  and  necessary  for  the  palliation 
or  management  of  terminal  illness."  See  42  U.S.C 
139Sy(a)(l)(C].  Because  HCFA  establishes  different 
payment  amounts  for  specific  categories  of  covered 
hospice  care,  a  hospice  must  ensure  that  it  provides 
services  to  hospice  patients  that  are  reasonable  and 
necessary.  Otherwise,  the  hospice  may  be 
reimbursed  for  a  higher  level  of  care  than  was 
necessary,  e.g.,  a  hospice  that  provides  and  bills  for 
continuous  care  where  only  routine  home  care  is 
necessary.  See  also  section  II.A.3.d.  and 
accompanying  notes. 

"Fiscal  intermediaries  have  informed  the  OIG 
that  hospices  rarely  offer  the  reasons  supporting  the 
revocation  of  a  patient's  Medicare  Hospice  Benefit. 
Although  a  hospice  may  discharge  a  patient  if  it 
discovers  that  the  patient  is  not  terminally  ill, 
hospices  should  not  encourage  a  patient  to  revoke 
the  benefit  merely  to  avoid  the  obligation  to  pay  for 
hospice  services  that  have  become  too  costly.  See 
42  CFR  418.28;  Hospice  Medicare  Manual  $  210. 

^Medicare  conditions  of  participation  require 
that  hospices  and  all  hospice  employees  must  be 
licensed  in  accordance  with  applicable  Federal, 
State  and  local  laws  and  regulations.  42  CFR 
418.72. 

3'' If  additions  or  corrections  need  to  be  made  to 
medical  records,  hospices  should  malce  such  entries 
according  to  standards  of  practice  and  applicable 
State  law.  For  example,  hospices  might  correct  a 
medical  record  by  drawing  a  single  line  through  the 
erroneous  entry,  writing  "error"  next  to  the  entry, 
initialing  and  dating  the  correction  and  writing  the 
correct  information  near  the  entry  or  writing  where 
the  correct  information  could  be  found. 

"  Hospices  should  not  utilize  prohibited  or 
inappropriate  conduct  (e.g.,  offer  free  gifts  or 
services  to  patients),  designed  to  maximize  business 
grovyth  and  patient  retention,  to  carry  out  their 
initiatives  and  activities.  Also,  any  marketing 
information  offered  by  hospices  should  be  clear, 
correct,  non-deceptive,  and  fully  informative. 
Through  ORT,  it  was  discovered  that  hospice 
marketing  materials  had  placed  considerable 
emphasis  on  the  availability  of  hospice  benefits  for 
long  term  care  patients,  while  downplaying  or 
ignoring  the  terminal  illness  eligibility  requirement 
See  OIG  report  A-05-96-00023— "Enhanced 
Controls  Needed  to  Assure  Validity  of  Medicare 
Hospice  Enrollments."  Hospices  should  not  engage 
in  marketing  and  sales  strategies  that  offer 
incomplete  or  inadequate  information  about 
Medicare  entitlement  under  the  Medicare  Hospice 
Benefit  to  induce  beneficiaries  to  elect  hospice  and 
thereby  waive  aggressive  treatment  options  that 


e  Improper  patient  solicitation 
activities,  such  as  "patient  charting;' ^9 

e  Inadequate  management  and 
oversight  of  subcontracted  services, 
which  results  in  improper  billing;  ^ 

•  Sales  commissions  based  upon 
length  of  stay  in  hospice;  *' 

•  Deficient  coordination  of 
volunteers;  *^ 

•  Improper  indication  of  the  location 
where  hospice  services  were 
delivered;  *' 


Medicare  would  otherwise  cover.  Marketing 
statements  should  not  create  the  perception  that  tha 
initial  terminal  prognosis  is  of  limited  importance 
and  that  hospice  benefits  may  almost  routinely  be 
provided  over  an  indefinite  time  period.  Marketing 
materials  should  prominently  feature  the  eligibility.: 
requirements  for  the  Medicare  Hospice  Benefit. 

"An  example  of  an  improper  review  of  patient 
records  is  when  a  hospice  arranges  with  the 
administration  of  a  nursing  fecility  to  review 
patient  records  without  the  patent's  permission, 
solely  to  determine  if  the  patients  are  eligible  for 
hospice  care  and  to  solicit  hospice  referrals. 
Hospices  should  not  review  medical  records  of 
nursing  home  patients  in  an  attempt  to  recruit 
patients  for  hospice  services  based  on  their 
diagnoses.  For  instance,  see  OIG  report  A-05-96- 
00023 — "Enhanced  Controls  Needed  to  Assure 
Validity  of  Medicare  Hospice  Enrollments." 

*>The  Balanced  Budget  Act  of  1997,  Pub.L.  105- 
33,  amended  the  Social  Security  Act  so  that 
hospices  will  no  longer  be  required  to  routinely 
provide  all  physician  services  directly  by 
employing  a  physician.  See  42  U.S.C  1395x(dd](2). 
Because  the  OIG  has  received  reports  of  limited 
involvement  displayed  by  contracted  physicians,  as 
opposed  to  hospice-employed  physicians,  hospices 
should  consider  having  oversight  mechanisms  in 
place  to  ensure  that  hospice  physiciaiu  are 
thoroughly  reviewing  re-certification 
documentation. 

*'  Through  ORT  activities,  it  was  discovered  that 
hospice  sales  staff  often  were  paid  on  commission 
based  on  the  length  of  a  patient's  stay  in  hospice. 
For  example,  commission  amounts  were 
determined  by  multiplying  the  total  number  of  days 
of  hospice  patient  care  (patient  days)  within  a  sales 
representative's  territory  by  a  factor  that  reflected 
the  level  of  achievement  of  assigned  sales 
performance  objectives.  Such  marketing  tactica 
encouraged  the  recruitment  of  long-term  patients, 
many  of  whom  the  review  found  ineligible  for  the 
Medicare  Hospice  Benefit.  The  OIG  recommends 
that  hospices  monitor  sales  commissions  for 
potential  vulnerabilities  associated  with  improper 
patient  recruiting.  See  OIG  repwrt  A-OJ-96- 
00023 — "Enhanced  Controls  Needed  to  Assure 
Validity  of  Medicare  Hospice  Enrollments." 

'''Hospices  rely  heavily  on  volunteer  support  In 
feet,  the  Medicare  Hospice  Benefit  is  the  only 
Federally  funded  program  that  mandates  the 
provision  of  volunteer  services.  Appropriately, 
hospices  need  to  recognize  and  attend  to 
compliance  issues  associated  with  volunteers  [i.e., 
screening,  training,  disciplining,  monitoring,  etc.] 

^  Medicare  payments  for  hospice  services  are 
made  on  a  prospective  basis  and  adjusted  by  an  area 
wage  index  Hospices  must  submit  claims  based  on 
the  geographic  location  at  which  the  service  is 
furnished  and  not  the  location  of  the  hospice. 
Incorrect  designation  of  the  place  of  service  for 
revenue  codes  651  and  652  of  the  hospice  claim 
may  significantly  alter  reimbursement  and  result  in 
overpayment  for  services  performed  (e.g.,  hospice 
office  in  a  metropolitan  area  may  be  reimbursed 
more  than  a  rural  home  where  the  services  were 
performed). 
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•  Failure  to  comply  with  applicable 
requirements  for  verbal  orders  for 
hospice  services;  ** 

•  Non-response  to  late  hospice 
referrals  by  physicians;  ^ 

•  Knowing  misuse  of  provider 
certification  numbers,  which  results  in 
improper  billing;  ^ 

•  Failurp  to  adhere  to  hospice 
licensing  requirements  and  Medicare 
conditions  of  participation;  *'^  and 

•  Knowing  failure  to  retxim 
overpayments  made  by  Federal  health 
care  programs.'**  A  hospice's  prior 
history  of  noncompliance  with 
applicable  statutes,  regulations  and 
Federal  health  care  program 
requirements  may  indicate  additional 
types  of  risk  areas  where  the  hospice 
may  be  vulnerable  and  that  may  require 
policies  and  procedures  to  prevent 
recurrence.  ^  Additional  risk  areas 


**  Hospice  staff  must  make  an  appropriate  entry 
in  the  patient's  medical  record  as  soon  as  they 
receive  a  verbal  certification  of  terminal  illness  and 
file  written  certifications  in  the  medical  record.  See 
42  CFR  418.22(d).  State  regulations  may  require  that 
verbal  and  telephone  orders  from  physicians  should 
only  be  accepted  by  individuals  authorized  by  State 
law  to  accept  such  orders.  The  GIG  recommends 
that  those  authorized  individuals  accepting  verbal 
and  telephone  orders  should  record,  date  and  sign 
these  orders  and  the  physician(s}  who  ordered  the 
service  or  treatment  should  countersign  them  no 
later  than  the  time  period  required  by  State 
regulations. 

*>  We  have  received  comments  expressing 
concern  over  late  hospice  referrals  by  physicians. 
While  the  onus  of  a  timely  hospice  referral  may  be 
on  a  physician,  a  hospice  should  identify  untimely 
referrals  and  provide  adequate  follow-up  to  the 
physicians.  When  hospice  referrals  are  late, 
terminally  ill  patients  may  be  unnecessarily  denied 
access  to  the  Medicare  Hospice  Benefit,  hospices 
may  have  to  admit  a  patient  at  the  costliest  stage 
of  terminal  illness,  and  quality  of  care  may  be 
affected  because  of  patients  being  too  far  along  to 
receive  the  optimum  benefits  of  hospice  care. 
Hospices  need  to  work  closely  with  physicians  to 
educate  and  remind  them  as  to  the  sensitivities  and 
risks  associated  with  untimely  referrals.  The  GIG 
supporis  appropriate  efforts  to  increase  access  to 
hospice  care  for  eligible  individuals. 

**E.g.,  transfer  of  a  patient  from  one  hospice  to 
another  hospice  owned  by  the  same  company  to 
circtmivent  applicable  reimbursement  caps. 

*'See  42  CFR  418.50-418.100  for  the  Medicare 
conditions  of  participation  that  apply  to  hospices. 

^An  overpayment  is  the  amount  of  money  a 
hospice  may  have  received  in  excess  of  the  amount 
due  and  payable  under  a  health  care  program. 
Examples  of  overpayments  include,  but  are  not 
limited  to,  instances  where  a  hospice  is:  (1)  Paid 
twice  for  the  same  service  either  by  Medicare  or  by 
Medicare  and  another  insurer,  or  (2)  paid  for  care 
rendered  to  patients  who  are  not  terminally  ill  or 
are  otherwise  ineligible  for  the  Medicare  Hospice 
Benefit.  For  instance,  see  Hospice  Medicare  Manual 
§  307.  The  GIG  strongly  recommends  that  the 
hospice  institute  procedures  to  detect  overpayments 
and  to  promptly  remit  such  overpayments  to  the 
affected  payor.  See  42  U.S.C.  2320a-7b(a)(3).  which 
provides  criminal  penalties  for  failure  to  disclose  an 
overpayment.  See  also  18  U.S.C  669. 

<*  "Recurrence  of  misconduct  similar  to  thai 
which  an  organization  has  previously  committed 
casts  doubt  on  whether  it  took  all  reasonable  steps 
to  prevent  such  misconduct"  and  is  a  significant 


should  be  assessed  by  hospices  as  well 
as  incorporated  into  the  written  policies 
and  procedures  and  training  elements 
developed  as  part  of  their  compliance 
programs. 

3.  Eligibility  Requirements 

Of  the  risk  areas  identified  above, 
those  pertaining  to  the  Medicare 
eligibility  requirements  have  l)een  the 
frequent  subject  of  investigations  and 
audits.  With  respect  to  the 
reimbursement  process,  a  hospice's 
vtrritten  policies  and  procedures  should 
reflect  and  reinforce  current  Federal 
health  care  requirements  regarding  the 
eligibility  for  Medicare  reimbiu^ement. 
The  policies  must  create  a  mechanism 
for  the  billing  or  reimbursement  staff  to 
communicate  effectively  and  accurately 
with  the  clinical  staff.  Policies  and 
procedures  should: 

•  Provide  for  complete  and  timely 
doamientation  of  the  specific  clinical 
factors  that  qualify  a  patient  for  the 
Medicare  Hospice  Benefit;'" 

•  Delineate  who  has  authority  to 
make  entries  in  the  patient  record; 

•  Emphasize  that  patients  should  be 
admitted  to  hospice  care  only  when 
appropriate  documentation  supports  the 
applicable  reimbursement  eligibility 
criteria  and  only  when  such  "" 
documentation  is  maintained, 
appropriately  organized  in  a  legible 
form,  and  available  for  audit  and 
review.  The  dociunentation  should 
record  the  activity  leading  to  the  record 
entry  and  the  identity  of  the  individual 
providing  the  service.  Documentation 
should  be  consistent  and  any 
discrepancies  discussed  and  reconciled. 
The  hospice  should  consult  with  its 
physicians,  clinical  staff  and/or 
governing  body  to  establish  other 
appropriate  dociunentation  guidelines; 

•  Indicate  that  the  diagnosis  and 
procedure  codes  for  hospice  services 
reported  on  the  reimbursement  claim 
should  be  based  on  the  patient's  clinical 
condition  as  reflected  in  the  medical 
record  and  other  documentation,  and 
should  comply  with  all  appUcable 
official  coding  rules  and  guideUnes. 
Any  Health  Care  Financing 
Administration  Common  Procedure 
Coding  System  (HCPCS),  International 


factor  in  the  assessment  of  whether  a  compliance 
program  is  effective.  See  United  States  Sentencing 
Commission  Guidelines,  Guidelines  Manual,  8A1.2, 
Application  Note  3(k)(iii]. 

'°Each  patient's  clinical  record  must  contain:  (1) 
The  initial  and  subsequent  assessments  (including 
hospice  admission  history,  certification,  and 
receriification):  (2)  the  plan  df  care;  (3) 
identification  data:  (4)  consent  and  authorization 
and  election  forms;  (5)  pertinent  medical  history: 
and  (6)  complete  documentation  of  all  services  and 
events  (including  evaluations,  treatments,  progress 
notes,  etc.)  See  CFR  418.74. 


Classification  of  Disease  (ICD),  or 
revenue  code  (or  successor  codes)  used 
by  the  billing  staff  should  accurately 
describe  the  service  that  was  ordered  by 
the  physician  and  performed  by  the 
hospice.  The  documentation  necessary 
for  accurate  billing  should  be  available 
to  billing  staff;  and 

•  Provide  that  the  compensation  for 
hospice  admission  personnel,  billing 
department  personnel  and  billing 
consultants  should  not  offer  any 
financial  incentive  to  bill  for  hospice 
care  regardless  of  whether  applicable 
eligibility  criteria  for  reimbursement  is 
met. 

The  written  policies  and  procedures 
concerning  proper  billing  should  reflect 
the  current  reimbursement  principles 
set  forth  in  applicable  regulations  and 
should  be  developed  in  tandem  with 
private  payor  and  organizational 
standards.  Particular  attention  should  be 
paid  to  issues  associated  with  patient 
election  of  the  Medicare  Hospice 
Benefit,  certification  of  terminal  illness 
of  a  patient,  development  and 
certification  of  a  patient's 
interdisciplinary  plan  of  care  and 
reasonableness  and  necessity  of  the 
level  of  hospice  care  provided.  *' 

a.  Terminal  Illness  as  an  Eligibility 
Requirement.  For  a  hospice  patient  to 
receive  reimbursement  for  hospice 
services  under  Medicare,^^  the  patient 
must  be  "terminally  ill."''  Hospices 
should  create  oversight  mechanisms  to 
ensiue  that  the  terminal  illness  of  a 
Medicare  beneficiary  is  verified  ^*  and 


"The  OIG  has  undertaken  numerous  audits, 
investigations.  Inspections,  and  national 
enforcement  initiatives  aimed  at  reducing  potential 
and  actual  fraud,  abuse  and  waste.  For  example,  see 
GIG  report  A-05-96-00023— "Enhanced  Controls 
Needed  to  Assure  Validity  of  Medicare  Hospice 
Enrollments;"  see  also  OIG  Special  Fraud  Alert — 
"Fraud  and  Abuse  in  Nursing  Home  Arrangements 
with  Hospices"  (March  1998):  GIG  Medicare 
Advisory  Bulletin  on  Hospice  Benefits  (Novembn 
1995). 

"  42  U.S.C  1 395d(a)  authorizes  the 
reimbursement  of  hospice  care. 

"An  individual  is  considered  to  be  "terminally 
ill"  if  the  individual  has  a  medical  prognosis  that 
the  individual's  life  expectancy  is  six  months  or 
less  if  the  illness  runs  its  normal  coiirse.  42  CFR 
418.3.  However,  the  feict  that  a  hospice  patient  lives 
beyond  this  six  month  period,  in  and  of  itself,  does 
not  constitute  grounds  for  a  determination  that  the 
patient  was  never  eligible  for  hospice  care,  or  that 
the  services  provided  to  the  patient  were  not 
reimbursable  by  Medicare. 

'*  Medical  reviews,  audits,  inspections,  and 
investigations  of  hospices  have  concluded  thai 
hospices  have  billed  Medicare  for  hospice  services 
provided  to  patients  who  are  not  terminally  ill.  For 
instance,  see  OIG  report  GEI-04-9 3-002 7(V— 
"Medicare  Hospice  Beneficiaries:  Services  and 
Eligibility."  Through  Operation  Restore  Trust 
activities  and  the  increased  program  integrity 
actions  by  the  Regional  Home  Health  Intermediaries 
(RHHls),  it  was  discovered  th.-'t  many  beneficiaries 
receiving  Medicare  hospice  benefits  did  not  have  a 
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the  specific  factors  qualifying  the 
patient  as  terminally  ill  are  properly 
documented.''  Any  determinative 
assessment  of  the  terminal  illness  of  a 
Medicare  beneficiary  should  be 
completed  prior  to  billing  Medicare  for 
hospice  care.  Physicians  must  certify 
that  the  beneficiary  was  terminally  ill  at 
the  time  when  a  patient  was  admitted 
for  hospice  services  as  well  as  at  the 
begiiming  of  subsequent  hospice  benefit 
periods.'* 

The  hospice's  written  policies  and 
procedures  should  require,  at  a 
minimum,  that: 

•  Before  a  patient  is  admitted  for 
hospice  services,  the  hospice  physician 
and  attending  physician  thorou^ly 
review  and  certify  the  admitting 
diagnosis  and  prognosis; 

•  A  patient's  medical  record  contain 
complete  dociunentation  to  support  the 
certification  made  by  the  hospice 
physician  or  attending  physician;  ^^ 

•  The  patient  or  lawnil  representative 
is  informed  of  the  determination  of  the 
patient's  life  limiting  condition: 

•  The  patient  or  lawful  representative 
is  aware  that  the  goal  of  hospice  is 
directed  toward  relief  of  symptoms, 
rather  than  the  cure  of  the  underlying 
disease; 

•  A  patient's  medical  condition  and 
status  is  sufficiently  reviewed  during 
Interdisciplinary  Group  meetings;  and 

•  The  clinical  progression/status  of  a 
patient's  disease  and  medical  condition 
are  properly  documented. 

Hospices  can  further  ensure 
compliance  with  the  terminal  illness 
requirement  through  discussions  with 
Medicare  beneficiaries  and  their 
fomilies,  reminding  them  that  they  must 
satisfy  the  regulatory  requirements  for 
terminal  illness  status  to  be  eligible  for 


tMmintl  illness.  In  the  review  of  h&spice  cases 
between  1992  and  1996.  patients  did  not 
demonstrate  significant  clinical  symptoms  of  their 
disease  nor  notable  functional  limitations  one 
would  expect  to  see  in  a  perton  who  has  a  terminal 
illness  as  defined  by  Medicare.  See  OIG  report  A- 
05-96-00023 — "Enhanced  Controls  Needed  to 
Assure  Validity  of  Medicare  Hospice  Enrollments." 
Findings  such  as  these  have  prompted  a  concern 
that  some  hospices  may  intentionally  misrepresent 
a  condition  as  terminal  in  order  to  secure  Medicare 
reimbursement.  See  also  note  23. 

"  See  42  CFR  418.22(d).  If  a  question  is  raised  as 
to  whether  a  patient  is  terminally  ill,  the  hospice 
will  be  requested  to  furnish  its  Medicare  fiscal 
intermediary  with  the  information  necessary  to 
establish  that  the  patient  is  terminally  ill. 

MSee42  U.S.C.  139Sf(a)(7).  See  also  note  28. 

'^la  order  to  verify  a  patient's  terminal  illness. 
Medicare  fiscal  intermediaries  need  to  review 
physician  input  and  rationale  oeyond  a  signature  on 
the  certification  form  (e.g.,  a  recent  medical  history 
and  physical  if  the  physician  does  not  actually 
examine  the  patient  prior  to  admission  to  hospice; 
summary  of  physician  review  of  the  history  and 
physical  taken  by  hospice  personnel:  or  physician 
documentation  of  bis  or  her  contribution  to  the 
Interdisciplinary  Group  meetings). 


Medicare  coverage.  These  discussions 
can  take  place  at  the  beginning  of 
hospice  election  and  during  appropriate 
times  throughout  a  patient's  hospice 
care,  e.g.,  at  time  of  recertification. 
Because  the  Medicare  conditions  of 
participation  require  hospices  to  give  all 
beneficiaries  an  informed  consent  form 
that  outlines  their  legal  rights  before 
furnishing  them  with  hospice  care,'* 
providers  can  include  reminders  of 
terminal  illness  requirements  in  these 
forms. 

The  OIG  recognizes  that  decisions  to 
admit  patients  to  hospices  are  often  not 
based  on  medical  factors  alone.  Such 
decisions  are  routinely  influenced  by 
non-medical  factors  that  would 
generally  be  reflected  in  the  plan  of 
care.  However,  it  is  important  to  make 
a  distinction  between  admitting  a 
patient  to  a  hospice  program  and 
certifying  a  patient  for  the  Medicare 
Hospice  Benefit.  Based  on  an  individual 
hospice's  admission  criteria,  some 
patients  may  be  admitted  to  hospice 
care  prior  to  an  estimated  six  months 
before  death,  as  long  as  the  hospice  is 
paid  fair  market  value  for  its  services. 
Regardless,  patients  can  be  certified  for 
the  Medicare  Hospice  Benefit  on/y  when 
it  is  reasonable  to  conclude  that  a 
patient's  life  expectancy  is  six  months 
or  less  if  the  illness  runs  its  normal 
course.  In  other  cases,  alternative  modes 
of  reimbursement,  often  provided 
through  community  support,  should  be 
sought  outside  the  Medicare  Hospice 
Benefit. 

b.  Plan  of  Care.  A  hospice  should  take 
all  reasonable  steps  to  ensure  that  a 
written  plan  of  care  is  established  and 
maintained  for  each  individual  who 
receives  hospice  services,  and  that  the 
care  provided  to  that  individual  is  in 
accordance  with  the  plan."  The  plan 
must  be  established  by  the  patient's 
attending  physician,  the  hospice 
physician,  and  the  Interdisciplinary 
Group.*"  Each  patient's  needs  should  be 
continuously  assessed  and  all  treatment 
options  explored  and  evaluated  in  the 
context  of  the  patient's  symptoms.*' 
The  hospice's  written  policies  and 


'•See  42  CFR  418.62. 

>*See  42  U.S.C  139Sfla)(7):  42  CFR  418.58. 

"W. 

•■  Some  ORT  audits  found  that  hospice 
physicians,  at  times,  rely  partly  on  referring, 
attending  physicians.  Although  the  referring 
physician's  opinion  can  and  should  be  considered 
as  part  of  the  decision  making  process,  the  final 
determination  of  hospice  eligibility  is  the 
responsibility  of  the  hospice  physician.  For 
instance,  see  OIG  report  A-04-95-02111.  If 
employees  of  a  hospice  believe  that  services 
ordered  by  a  physician  are  excessive  or  otherwise 
inappropriate,  the  hospice  cannot  avoid  liability  for 
filing  improper  claims  simply  because  a  physician 
has  certified  the  need  for  hospice  care. 


procedures  should  require,  at  a 
minimum,  that: 

•  Before  the  hospice  bills  for  hospice 
care  provided  to  a  patient,  the  plan  of 
care  must  be  established  by  the  hospice 
physician  and  the  Interdisciplinary 
Group;" 

•  The  plan  of  care  includes:  (i)  An 
assessment  of  the  hospice  patient's 
needs  and  identification  of  services, 
including  the  management  of  discomfort 
and  symptom  relief,  and  (ii)  the  scope 
and  frequency  of  services,  in  detail, 
needed  to  meet  the  patient's  and 
family's  needs;*' 

•  The  plan  of  care  must  be  reviewed 
and  updated,  at  intervals  specified  in 
the  plan,  by  the  attending  physician, 
hospice  physician  and  the 
Interdisciplinary  Group;  ** 

•  The  hospice  properly  documents 
any  review  or  update  of  a  hospice 
patient's  plan  of  care  by  the  attending 
physician,  the  hospice  physician  and 
Interdisciplinary  Group;  and  *' 

•  The  hospice  regularly  reviews  the 
appropriateness  of  hiterdisciplinary 
Group  services  and  level  of  services 
being  provided,  patient  admission  to 
hospice,  patient  length  of  stay  delays 
and  specific  treatment  modalities. 

c.  utilization  of  Hospice  Services.  A 
hospice  is  accountable  for  the 
appropriate  allocation  and  utilization  of 
its  resources  in  order  to  provide  optimal 
care  consistent  with  patient  and  family 
needs.**  Accordingly,  a  hospice  should 
monitor  and  evaluate  its  resource 
allocation  regularly  to  identify  and 
resolve  problems  with  the  utilization  of 
services,  facilities  and  personnel.  To 
achieve  such  monitoring,  a  hospice 
should  schedule  Interdisciplinary 
Group  case  reviews  and  conferences,*'' 


*>For  Medicare  reimbursement  purposes,  the  • 
services  of  the  hospice  medical  director(s)  or  the 
physician  member  of  the  Hospice  Interdisciplinary 
Group  must  be  performed  by  a  doctor  of  medicine 
or  osteopathy.  See  42  CFR  418.202.  The  hospice 
should  employ  reasonable  measures  to  verify  that 
physicians  who  establish  the  hospice  plan  are 
appropriately  licensed  and  no  adverse  actions,  such 
as  aiminal  conviction,  debarment  or  an  exclusion, 
have  been  taken  against  them. 

"42  CFR  418.58(c). 

"See 42  U.S.C  1395f(a)(7)(B);  42  U.S.C 
1395x(dd)(2)(B). 

"42  CFR  418.58(b). 

■'Once  a  Medicare  beneficiary  elects  hospice 
'  care,  the  hospice  is  responsible  for  furnishing 
directly,  or  arranging  for,  all  supplies  and  services 
that  relate  to  the  beneficary's  terminal  condition, 
except  the  services  of  an  attending  physician. 
Hospice  beneficiaries  have  the  right  to  receive 
covered  medical,  social  and  emotional  suppori 
services  from  the  hospice  directly,  or  through 
arrangements  made  by  the  hospice,  and  should  not 
be  forced  to  seek  or  pay  for  such  care  from  non- 
hospice  providers. 

•^  Interdisciplinary  Group  conferences  are 
regularly  scheduled  periodic  meetings  of  the 
Interdisciplinary  Group  to  review  the  most  current 
patient/family  assessment,  evaluate  needs  and 
update  the  plan  of  care. 
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review  specific  problems  that  may  arise 
with  services  provided  and  use 
objective  written  criteria  or  treatment 
protocols  to  guide  decisions  about  the 
utilization  of  hospice  services  provided. 
Utilization  concerns  may  be  an 
indication  of  a  problem  with  the  quality 
or  quantity  of  services  provided  to  a 
hospice  patient  or  demonstrate  a  more 
fundamental  concern  as  to  the  patient's 
eligibility  for  the  Medicare  Hospice 
Benefit  in  the  first  place.  Therefore,  a 
hospice  should  implement  policies  and 
procedures  to  identify,  assess  and 
rectify  any  problems  associated  with: 

•  Appropriateness  of 
Interdisciplinary  Group  services  and 
level  of  services  being  provided; 

•  Appropriateqess  of  patient 
admission  to  hospice; 

•  Regular  review  of  patient  length  of 
stay; 

•  Delays  in  admission  or  in  the , 
provision  of  Interdisciplinary  Group 
services;  and 

.•  Specific  treatment  modalities. 

When  utilization  problems  are 
identified,  a  hospice  should  implement 
corrective  actions  and  preventative 
measures  that  may  include  ongoing 
monitoring,  changes  in  the  provision  of 
services  and  revisions  of  policies  and 
procedures. 

d.  Levels  of  Hospice  Care.  A  hospice's 
compliance  program  should  provide 
that  it  should  only  seek  reimbursement 
for  services  that  the  hospice  has  reason 
to  believe  are  reasonable  and 
necessary^  for  the  palliation  or 
management  of  terminal  illness  and 
were  ordered  by  a  physician  or  other 
appropriately  licensed  individual.  The 
OIG  recommends  the  hospice's 
compliance  program  commimicate  to 
physicians  authorized  to  certify  patients 
for  hospice  care  and  hospice  personnel 
authorized  to  admit  patients  for  hospice 
care  that  services  will  only  be  paid  if 
ordered,  certified,  covered,  reasonable 
and  necessary  for  the  patient,  given  his 
or  her  clinical  condition. 

Although  hospice  services  are  ■ 
reimbursed  on  a  per  diem  basis  and  not 
per  individual  component  of  the 
services  performed,  the  payment  is 
based  upon  the  level  of  care  provided.^ 


■•See  note  34. 

**  Payment  amounts  are  determined  within  each 
of  the  following  categories:  (1)  routine  home  care 
day;  (2)  continuous  home  care  day  (patient  who 
receives  hospice  care  that  consists  predominantly  of 
nursing  care  on  a  continuous  basis  at  home,  is 
furnished  only  during  brief  periods  of  crisis  and 
only  as  necessary  to  maintain  the  terminally  ill 
patient  at  home);  (3)  inpatient  respite  care  day 
(hospice  patient  receives  care  in  an  approved 
facility  on  a  short-term  basis  for  respite— not  more 
than  five  consecutive  days  at  a  time);  and  (4) 
general  inpatient  care  day  (hospice  patient  receives 
general  inpatient  care  in  an  inpatient  facility  for 


Because  HCFA  establishes  different 
payment  amounts  for  specific  categories 
of  covered  hospice  care,  a  hospice  must 
ensure  that  it  provides  for  services  to 
hospice  patients  that  are  reasonable  and 
necessary.  Otherwise,  the  hospice  may 
be  reimbursed  for  a  higher  level  of 
services  than  was  necessary,  e.g.,  a 
hospice  that  provides  and  bills  for 
continuous  care  where  only  routine 
home  care  is  necessary. 

As  a  preliminary  matter,  the  OIG 
recognizes  that  licensed  health  care 
professionals  must  be  able  to  order  any 
services  that  are  appropriate  for  the  care 
of  their  patients.  However,  Medicare 
and  other  Government  and  private 
health  care  plans  will  only  pay  for  those 
services  otherwise  covered  that  meet 
appropriate  standards  {i.e.,  in  the  case  of 
Medicare,  "reasonable  and  necessary" 
services).  Providers  may  not  bill  for 
services  that  do  not  meet  the  applicable 
standards.''''  The  hospice  is  in  a  unique 
position  to  deliver  this  information  to 
the  health  care  professionals  on  its  staff 
and  to  the  physicians  who  certify 
hospice  services.  Upon  request,  a 
hospice  must  be  able  to  provide 
docxmientation,  such  as  physician 
orders  and  other  patient  medical 
records,  to  support  the  level  of  services 
provided  to  a  hospice  patient.'''  The 
compliance  officer  should  ensure  that  a 
clear,  comprehensive  summary  of  the 
definitions  for  the  different  levels  of 
hospice  care ''2  and  appUcable  rules  of 
the  various  Government  and  private 
plans  is  prepared,  disseminated,  and 
explained  to  appropriate  hospice 
personnel. 

We  recommend  that  hospices 
formulate  policies  and  procedures  that 
include  periodic  clinical  reviews,  both 
prior  and  subsequent  to  billing  for 
services,  as  a  means  of  verifying  that 
patients  are  receiving  only  reasonable 
and  necessary  services.  As  part  of  such 
reviews,  hospices  should  examine  the 
level,  frequency,  and  duration  of  the 
services  they  perform  to  determine,  in 
consultation  with  a  physician,  whether 
patients'  medical  conditions  justify  the 


pain  control  or  acute  or  chronic  symptom 
management  that  cannot  be  managed  in  other 
settings).  See  42  CFR  418.302. 

^Administrative  civil  money  penalties, 
assessments,  and  exclusion,  as  well  as  remedies 
available  under  criminal  and  civil  law,  including 
the  civil  False  Qaims  Act,  may  be  imposed  against 
any  person  who  submits  a  claim  for  services  "that 
[the)  person  knows  or  should  know  are  not 
medically  necessary."  See,  e.g..  42  U.S.C  1320a- 
7a(a). 

'"  Medicare  fiscal  intermediaries  have  the 
authority  to  require  hospices  that  furnish  items  or 
services  under  the  program  to  submit 
documentation  that  substantiates  services  were 
actually  provided  and  medically  necessary.  See 
Medicare  Intermediary  Manual  §  3116.1.B. 

'2  See  note  69. 


level  of  services  provided  and  billed.  A 
hospice  may  choose  to  incorporate  this 
clinical  review  function  into  pre- 
existing quality  assurance  mechanisms 
or  any  other  quality  assurance  processes 
that  are  part  of  its  conditions  of 
participation.''' 

e.  Services  Provided  to  Hospice 
Patients  in  Nursing  Homes.  Hospice 
services  may  be  appropriate  and 
beneficial  to  terminally  ill  nursing  home 
residents  who  wish  to  receive  palliative 
care.'*  However,  the  OIG  has  found 
hospices  that  enroll  nursing  home 
patients  in  hospice  care  are  particularly 
vulnerable  to  fraud  and  abuse.'' 
Appropriately,  a  hospice  should  set 
sufficient  oversight  controls  in  place  to 
ensure  that  care  it  provides  to  nursing 
home  residents  is  appropriate, 
complete,  and  in  accordance  with 
applicable  laws  and  Federal  health  care 
program  requirements. 

When  a  resident  of  a  nursing  home 
elects  the  Medicare  Hospice  Benefit,  the 
hospice  and  the  muring  home  should 
jointly  establish  a  coordinated  plan  of 
care  that  reflects  the  hospice 
philosophy,  and  is  based  on  an 
assessment  of  the  individual's  needs 
and  unique  living  situation  in  the 
nursing  home.  The  coordinated  plan 
should  identify  the  care  and  services 
that  the  nursing  home  will  provide  to  be 
responsive  to  the  unique  needs  of  the 
patient/resident  and  his  or  her 
expressed  desire  for  hospice  care. 

In  general,  a  hospice  snould  involve 
nursing  home  personnel  in  assisting 
with  the  administration  of  a  patient's 
prescribed  therapies  included  in  the 
plan  of  care  only  to  the  extent  that  the 
hospice  would  routinely  utilize  the 
services  of  a  hospice  patient's  family/ 
caregiver  in  implementing  the  plan  of 
care.'*  To  satisfy  the  applicable 
Medicare  conditions  of  participation  in 
the  nursing  home  context,  hospices 
should  implement  policies  and 
procedures  to  ensure  that: 

•  The  hospice  makes  all  covered 
services  available  to  meet  the  needs  of 
a  patient  and  does  not  routinely 
discharge  patients  in  need  of  costly 
inpatient  care; '" 


''See 42  CTK  418.06. 

'<Seenote33. 

'"  In  some  cases  reviewed  in  nursing  homes.  OIG 
medical  reviewers  have  found  that  while  the 
hospice  benefit  may  eventually  have  been 
appropriate,  at  the  time  of  election,  patients  were 
stable  and  the  electionof  hospice  was  premature. 
See  OH  report  OEI-05-95-00250:  "Hospice 
Patients  in  Nursing  Homes;"  see  also  OIG  report  A- 
05-96-00023 — "Enhanced  Controls  Needed  to 
Assure  Validity  of  Medicare  Hospice  Enrollments." 
For  other  examples  of  potential  fraud  and  abuse  in 
the  hospice/nursing  home  context,  see  notes  30-33. 

'•Hospice  Certification  Manual  $20823. 

"See  42  CFR  418.50. 
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•  The  hospice  retains  professional 
responsibility  for  services  (e.g.,  personal 
care,  nursing,  medication  for  relieving 
pain  control)  furnished  by  nursing  home 
staff;  ^ 

•  All  the  care  furnished  by  a  nursing 
home  related  to  the  terminal  illness  or 
related  conditions  is  in  accordance  with 
the  hospice  plan  of  care;  ''^ 

•  llie  hospice  and  the  nursing  home 
communicate  with  each  other  when  any 
changes  are  indicated  to  the  plan  of 
care,  and  each  provider  is  aware  of  the 
other's  responsibilities  in  implementing 
the  plan  of  care  and  complete  those 
respective  functions;  *<> 

•  Evidence  of  the  coordinated  plan  of 
care  is  present  in  the  clinical  records  of 
both  providers;  •• 

•  Substantially  all  the  core  services 
are  routinely  provided  directly  by 
hospice  employees  '^  and  the  hospice 
does  not  rely  on  employees  of  the 
inpatient  facility  to  furnish  needed 
nursing,  physician,  coimseling,  or 
medical  sodal  services;  *^  and 

•  The  hospice  keeps  its  forms  and 
documentation  of  services  separate  firom 
the  nursing  home's  forms  and 
documentation.** 

4.  Anti-Kickback  and  Self-Referral 
Concerns 

The  hospice  should  have  policies  and 
procedures  in  place  with  respect  to 
compliance  with  Federal  and  State  anti- 
kickback  statutes  and  other  applicable 
laws.*'  Such  policies  shoiild  provide 
that: 

•  All  of  the  hospices's  contracts  and 
arrangements  with  actual  or  potential 
referral  sources  are  reviewed  carefully 
for  compliance  with  all  applicable 
statutes  and  regulations;  *^ 

•  The  hospice  does  not  submit  or 
cause  to  be  submitted  to  the  Federal 


'•Sae  42  CFR  418.56. 

"See  42  CFR  418.58. 

"Hmpice  Certification  Manual  $  2082.A. 

■■  Hotpice  Certification  Manual  S  2082.A. 

"See  42  CFR  418.80. 

■'In  limited  circumstances,  HFCA  may  approve 
a  waiver  of  the  requirement  for  core  nursing 
services  to  be  provided  by  a  hospice  that  is  located 
in  a  non-urbanized  area.  See  42  CFR  418.83. 

■*  A  Hospice  may  consider  creating  some  type  of 
payroll  tracking  or  time  study  in  an  effort  to 
properly  differentiate  services  between  the  hospice 
and  the  nursing  home. 

"The  hospice's  in-house  counsel  or  compliance 
ofRcer  should,  among  other  things,  obtain  copies  of 
all  relevant  GIG  regulations,  Special  Fraud  Alerts 
and  advisory  opinions  (these  documents  are  located 
on  the  Internet  at  http://www.dhhs.gov/progorg/ 
oig),  and  ensure  that  the  hospice's  policies  reflect 
the  guidance  provided  by  the  QIC. 

■*  Although  hospices  may  contract  with 
physicians,  see  note  40,  hospices  and  physicians 
mut  still  tailor  such  agreements  to  avoid  violation 
of  the  anti-kjckback  statute  or  similar  Federal  or 
State  statute  or  regulation  and  to  comply  with 
applicable  Medicare  conditions  of  participation. 
See  42  CFR  418.56  and  418.86. 


health  care  programs  claims  for  patients 
who  were  referred  to  the  hospice 
pursuant  to  contracts  or  financial 
arrangements  that  were  designed  to 
induce  such  referrals  in  violation  of  the 
anti-kickback  statute  or  similar  Federal 
or  State  statute  or  regulation;  and 

•  The  hospice  does  not  offer  or 
provide  gifts,  free  services,  or  other 
incentives  to  patients,  relatives  of 
patients,  physicians,  nursing  facilities, 
hospitals,  contractors  or  other  potential 
referral  sources  for  the  purpose  of 
inducing  referrals  in  violation  of  the 
anti-kickback  statute  or  similar  Federal 
or  State  statute  or  regulation.*^ 

In  particular,  arrangements  between 
nursing  homes  and  hospices  are 
vulnerable  to  fraud  and  abuse  because 
nursing  home  operators  have  control 
over  the  specific  hospice  or  hospices 
they  will  permit  to  provide  hospice 
services  to  their  residents.**  Moreover, 
hospice  patients  residing  in  nursing 
homes  may  be  particularly  desirable 
from  a  hospice's  financial  standpoint.** 
Therefore,  with  respect  to  arrangements 
with  musing  homes,  a  hospice  should 
develop  policies  and  procedures  to 
prevent  the  following  practices  from 
occurring,  which  may  constitute 
potential  kickbacks: 

•  Hospice  offering  free  or  below  fair 
market  value  goods  to  induce  a  nursing 
home  to  refer  patients  to  the  hospice; 

•  Hospice  paying  "room  and  board" 
payments  to  the  nuraing  home  in 
amoimts  in  excess  of  what  the  nursing 
home  would  have  received  directly  friom 
Medicaid  had  the  patient  not  been 
enrolled  in  hospice;^ 

•  Hospice  paying  above  £ur  market 
value  for  "additional"  non-core  services 
that  Medicaid  does  not  consider  to  be 
included  in  its  "room  and  board" 
payments  to  the  nursing  home;  *' 


"See 42  U.S.C  I320a-7b(b):  60  FR  40847  (1995). 

■*  while  an  exclusive  or  semi-exclusive 
arrangement  with  a  nursing  home  to  provide 
hospice  services  to  residents  can  promote  efficiency 
and  safety  by  permitting  the  nursing  home  operator 
to  coordinate  care,  screen  hospice  caregivers,  and 
maintain  control  of  the  premises,  such  an 
arrangement  may  have  substantial  monetary  value 
to  a  hospice.  In  these  circumstances,  some  nursing 
home  operators  and/or  hospices  may  request  or 
offer  illegal  remuneration  to  influence  a  nursing 
home's  decision  to  do  business  with  a  particul^ 
hospice. 

■*  First,  a  nursing  home's  population  represents  a 
sizeable  pool  of  potential  hospice  patients.  Second, 
nursing  home  hospice  patients  may  generate  higher 
gross  revenues  per  patient  than  patients  residing  in 
their  own  homes,  because  nursing  home  residents 
receiving  hospice  care  have,  on  average,  longer 
lengths  of  stay  than  hospice  patients  residing  in 
their  own  homes. 

«Seenote30. 

<•  See  OIG  Special  Fraud  Alert— "Fraud  and 
Abuse  in  Nursing  Home  Arrangements  Mrith 
Hospices"  (March  1998). 


•  Hospice  refierring  its  patients  to  a 
nursing  home  to  induce  the  nursing 
home  to  refer  its  patients  to  the  hospice; 

•  Hospice  providing  bee  (or  below 
fair  market  value)  care  to  nursing  home 
patients,  for  whom  the  nursing  home  is 
receiving  Medicare  payment  under  the 
Medicare  Skilled  Nursing  Facility 
Benefit,  with  the  expectation  that  after 
the  patient  exhausts  the  skilled  nursing 
facility  benefit,  the  patient  will  receive 
hospice  services  from  that  hospice;  and 

•  Hospice  providing  staff  at  its 
expense  to  the  nursing  home  to  perform 
duties  that  othenvise  would  be 
performed  by  the  nursing  home. 

Further,  the  policies  and  procediues 
should  specifically  reference  and  take 
into  account  the  OIG's  safe  harbor 
regulations,  which  clarify  those 
payment  practices  that  would  be 
immune  from  prosecution  under  the 
anti-kickback  statute,  as  well  as  the 
OIG's  civil  money  penalty  and 
exclusion  authorities.^ 

5 .  Retention  of  Records 

Hospice  compliance  programs  should 
provide  for  the  implementation  of  a 
records  system.  This  system  should 
establish  policies  and  procedures 
regarding  the  creation,  distribution, 
retention,  storage,  retrieval  and 
destruction  of  doaunents,"  The  two 
categories  of  documents  develpped 
imder  this  system  should  include:  (1)  all 
records  and  documentation  (e.g., 
medical  records,  and  billing  and  claims 
documentation)  required  either  by 
Federal  or  State  law  for  participation  in 
Federal  health  care  programs'*  or  any 
other  applicable  Federal  and  State  laws 
and  regulations  [e.g.,  document 
retention  requirements  to  maintain  State 
licensure);  and  (2)  all  records  necessary 
to  protect  the  integrity  of  the  hospice's 
compliance  process  and  confirm  the 
effie(^veness  of  the  program. 

The  second  category  includes:  (1) 
Documentation  that  employees  were 
adequately  trained;  (2)  reports  from  the 
hospice's  hotline,  includhig  the  nature 
and  results  of  any  investigation  that  was 
conducted;  (3)  documentation  of 
corrective  action,  including  disciplinary 
action  taken  and  policy  improvements 
introduced,  in  response  to  any  internal 
investigation  or  audit;  (4)  modifications 


nSee42  CFR  1001.952. 

*3This  records  system  should  be  tailored  to  fit  the 
individual  needs  and  financial  resources  of  the 
hospice. 

**For  example.  Medicare  requires  that  hospices 
must  establish  and  maintain  a  clinical  record  for 
every  individual  receiving  care  and  services.  The 
record  must  be  complete,  promptly  and  accurately 
documented,  readily  accessible  and  systematically 
organized  to  facilitate  retrieval.  Any  entries  are  to 
be  made  and  signed  by  the  person  providing  the 
services.  See  42  CFR  418.74. 
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to  the  compliance  program;  (5)  self- 
disclosures;  and  (6)  the  results  of  the 
hospice's  auditing  and  monitoring 
efforts.95 

6.  Compliance  as  an  Element  of  a 
Performance  Plan 

Compliance  programs  should  require 
that  the  promotion  of,  and  adherence  to, 
the  elements  of  the  compliance  program 
be  a  factor  in  evaluating  the 
performance  of  all  employees,  who 
should  be  periodically  trained  in  new 
compliance  policies  and  procedures.  In 
addition,  all  managers  and  supervisors 
should: 

•  Discuss  with  all  supervised 
employees  and  relevant  contractors  the 
compliance  policies  and  legal 
requirements  pertinent  to  their  function; 

•  Inform  all  supervised  personnel 
that  strict  compliance  ■with  these 
poUcies  and  requirements  is  a  condition 
of  employment;  and 

•  Disclose  to  all  supervised  personnel 
that  the  hospice  will  take  disciplinary 
action  up  to  and  including  termination 
for  violation  of  these  poUcies  or 
requirements. 

m  addition  to  making  performance  of 
these  duties  an  element  in  evaluations, 
a  compliance  program  should  include  a 
policy  for  sanctioning  managers  and 
supervisors  who  fail  to  adequately 
instruct  their  subordinates  or  foil  to 
detect  noncompliance  with  applicable 
policies  and  legal  requirements,  where 
reasonable  diligence  on  the  part  of  the 
manager  or  supervisor  would  have  led 
to  the  discovery  of  any  problems  or 
violations  and  given  the  hospice  the 
opportunity  to  correct  them  earUer. 

The  OIG  believes  all  hospices  should 
ensure  that  its  employees  understand 
the  importance  of  compUance.  If  a  small 
hospice  does  not  have  a  formal 
performance  evaluation  structure,  it 
should  informally  convey  the 
employee's  compUance  responsibilities 
and  the  importance  of  these 
responsibilities  in  a  wrritten  job 
description  or  orientation  checklist  The 
appUcable  documentation  should 
include  a  dated  signature,  with  an 
indication  that  the  employee  has 
received  it  and  will  be  responsible  for 
adherence  to  the  responsibilities 
expressed. 

B.  Designation  of  a  Compliance  Officer 
and  a  Compliance  Committee 

1.  Compliance  OfBcer 

Every  hospice  should  designate  a 
compliance  officer  to  serve  as  the  focal 


point  for  compliance  activities.  This 
responsibiUty  may  be  the  individual's 
sole  duty  or  added  to  other  management 
responsibilities,  depending  upon  the 
size  and  resources  of  the  hospice  and 
the  complexity  of  the  task.  Designating 
a  compliance  ofBcer  v\rith  the 
appropriate  authority  is  critical  to  the 
success  of  the  program,  necessitating  the 
appointment  of  a  high-level  official  in 
the  hospice  vdth  direct  access  to  the 
hospice's  president  or  CEO,  governing 
body,  all  other  senior  management,  and 
legal  counsel.*^  The  officer  should  have 
sufficient  funding  and  staff  to  perform 
his  or  her  responsibilities  fully. 
Coordination  and  commimication  are 
the  key  functions  of  the  compliance 
officer  with  regard  to  planning, 
implementing  and  monitoring  the 
compliance  program. 

The  compliance  officer's  primary 
responsibilities  should  include: 

•  Overseeing  and  monitoring  the 
implementation  of  the  compliance 
program;" 

•  Reporting  on  a  regular  basis  to  the 
hospice's  governing  body,  CEO  and 
compliance  committee  (if  applicable)  on 
the  progress  of  implementation,  and 
assisting  these  components  in 
establishing  methods  to  improve  the 
hospice's  efficiency  and  quality  of 
services,  and  to  reduce  the  hospice's 
vulnerability  to  fraud,  abuse  and  waste; 

•  Periodically  revising  the  program  in 
light  of  changes  in  the  organization's 
needs,  and  in  the  law  and  policies  and 
procedures  of  Government  and  private 
payor  health  plans; 

•  Reviewing  employees'  certifications 
that  they  have  received,  read  and 
understood  the  standards  of  conduct; 

•  Developing,  coordinating  and 
participating  in  a  multifaceted 
educational  and  training  program  that 
focuses  on  the  elements  of  the 
compliance  program,  and  seeks  to 
ensure  that  all  relevant  employees  and 
management  are  knowledgeable  of,  and 


"  The  creatibn  and  retention  of  such  documents 
and  reports  may  raise  a  variety  of  legal  issues,  such 
as  patient  privacy  and  confidentiality.  These  issues 
are  best  discussed  with  legal  counsel. 


"The  OIG  believes  that  it  is  not  advisable  for  the 
compliance  function  to  be  subordinate  to  the 
hospice's  general  counsel,  or  comptroller  or  similar 
hospice  fmancial  officer.  Free  standing  compliance 
functions  help  to  ensure  independent  and  objective 
legal  reviews  and  Hnancial  analyses  of  the 
institution's  compliance  efforts  and  activities.  By 
separating  the  compliance  function  from  the  key 
management  positions  of  general  counsel  or  chief 
financial  officer  (where  the  size  and  structure  of  the 
hospice  make  this  a  feasible  option],  a  system  of 
checks  and  balances  is  established  to  more 
effectively  achieve  the  goals  of  the  compliance 
program. 

"For  multi-hospice  organizations  or  hospital- 
owned  hospices,  the  OIG  encourages  coordination 
with  each  hospice  owned  by  the  corporation  or 
hospital  through  the  use  of  a  headquarter's 
compliance  officer,  communicating  with  parallel 
positions  in  each  facility,  regional  office  or  business 
line,  as  appropriate. 


comply  with,  pertinent  Federal  and 
State  standards; 

•  Ensuring  that  independent 
contractors  and  agents  who  furnish 
physician,  nursing,  or  other  health  care 
services  to  the  clients  of  the  hospice,  or 
billing  services  to  the  hospice,  are  aware 
of  the  requirements  of  the  hospice's 
compUance  program  with  respect  to 
eligibiUty,  billing  and  marketing,  among 
other  things; 

•  Coordinating  personnel  issues  with 
the  hospice's  Human  Resources/ 
Personnel  office  (or  its  equivalent)  to 
ensure  that:  (i)  The  National  Practitioner 
Data  Bank  ^  has  been  checked  with 
res{>ect  to  all  medical  stafi  and 
independent  contractors  (as 
appropriate)  and  (ii)  the  List  of 
Excluded  Individuals/Entities^  has 
been  checked  with  respect  to  all 
employees,  medical  staff  and 
independent  contractors  (as 
appropriate);  '<» 

•  Assisting  the  hospice's  financial . 
management  in  coordinating  internal 
compliance  review  and  monitoring 
activities,  including  annual  or  periodic 
reviews  of  departments; 

•  Independently  investigating  and 
acting  on  matters  related  to  compUance, 
including  the  flexibility  to  design  and 
coordinate  internal  investigations  {e.g., 
responding  to  reports  of  problems  or 
suspected  violations)  and  any  resulting 
corrective  action  (e.g.,  making  necessary 
improvements  to  hospice  policies  and 
practices,  taking  appropriate 
disciplinary  action,  etc.)  with  all 
hospice  departments,  subcontracted 
providers  and  health  care  professionals 
under  the  hospice's  control,  and  any 
other  agents  if  appropriate;  and 

•  Continuing  the  momentum  of  the 
compUance  program  and  the 
accomplishment  of  its  objectives  long 


**The  National  Practitioner  Data  Bank  is  a  data 
base  that  contains  information  about  medical 
malpractice  payments,  sanctions  by  boards  of 
medical  examiners  or  State  licensing  boards, 
adverse  clinical  privilege  actions  and  adverse 
professional  society  membership  actions.  Health 
care  entities  can  have  access  to  this  data  base  to 
seek  information  about  their  own  medical  or 
clinical  staff,  as  well  as  prospective  employees  or 
physician  contractors. 

**The  List  of  Excluded  Individuals/Entities  is  an 
OIG-produced  report  available  on  the  Internet  at 
http://www.dhhs.gov/progorg/oig.  It  is  updated  on 
a  regular  basis  to  reflect  the  status  of  health  care 
providers  who  have  been  excluded  from 
participation  in  the  Medicare  and  Medicaid 
programs.  In  addition,  the  General  Services 
Administration  maintains  a  monthly  listing  of 
debarred  contractors  on  the  Internet  at  http:// 
www.amet.gov/epls. 

■ooThe  compliance  officer  may  also  have  to 
ensure  that  the  criminal  backgrounds  of  employees 
have  been  checked  depending  upon  State 
requirements  or  hospice  policy.  See  note  131. 
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after  the  initial  years  of 
implementation. "" 

The  compliance  officer  must  have  the 
authority  to  review  all  documents  and 
other  information  that  are  relevant  to 
compliance  activities,  including,  but  not 
limited  to,  patient  medical  records, 
billing  records,  and  records  concerning 
the  marketing  efforts  of  the  facility  and 
the  hospice's  arrangements  with  other 
parties,  including  employees, 
physicians,  professionals  on  staff, 
relevant  independent  contractors, 
suppliers,  agents,  and  supplemental 
staffing  entities.  This  policy  enables  the 
compliance  officer  to  review  contracts 
and  obligations  (seeking  the  advice  of 
legal  counsel,  ^ere  appropriate)  that 
may  contain  referral  and  payment 
provisions  that  could  violate  the  anti- 
kickback  statute  and  other  legal  or 
regulatory  requirements. 

A  small  hospice  may  not  have  the 
need  or  the  resoiut:es  to  hire  or  appoint 
a  full  time  compliance  officer.  However, 
each  hospice  should  have  a  person  in  its 
organization  (this  person  may  have 
other  functional  responsibilities)  who 
can  oversee  the  hospice's  compliance 
with  applicable  statutes,  rules, 
regulations,  and  policies.  The  structiure 
and  comprehensiveness  of  the  hospice's 
compliance  program  will  help 
determine  the  responsibilities  of  each 
individual  compliance  officer. 

2.  Compliance  Committee 

The  OIG  recommends  that  a 
compliance  committee  be  established  to 
advise  the  compliance  officer  and  assist 
in  the  implementation  of  the 
compliance  program.'"^  When 
developing  an  appropriate  team  of 
people  to  serve  as  the  hospice's 
compliance  committee,  including  the 
compliance  officer,  a  hospice  should 
consider  a  variety  of  skills  and 
personality  traits  that  are  expected  from 


■<>■  Periodic  on-site  visits  of  hospice  operations, 
bulletins  with  compliance  updates  and  reminders, 
distribution  of  audiotapes  or  videotapes  on  different 
risk  areas,  lectures  at  management  and  employee 
meetings,  circulation  of  recent  health  care  articles 
covering  fraud  and  abuse,  and  innovative  changes 
to  compliance  training  are  various  examples  of 
approaches  and  techniques  the  compliance  officer 
can  employ  for  the  purpose  of  ensuring  continued 
interest  in  the  compliance  program  and  the 
hospice's  commitment  to  its  policies  and 
priitciples. 

■<"The  compliance  committee  benefits  from 
having  the  perspectives  of  individuals  with  varying 
responsibilities  in  the  organization,  such  as 
operations,  finance,  audit,  human  resources,  and 
clinical  management  (e.g.,  hospice  physician),  as 
well  as  employees  and  managers  of  key  operating 
units.  These  individuals  should  have  the  requisite 
seniority  and  comprehensive  experience  within 
their  respective  departments  to  implement  any 
necessary  changes  to  hospice  policies  and 
procedures  as  recommended  by  the  committee. 


those  in  such  positions.  '"^  Once  a 
hospice  chooses  the  people  that  Mali 
accept  the  responsibilities  vested  in 
members  of  the  compliance  committee, 
the  hospice  needs  to  train  these 
individuals  on  the  policies  and 
procedures  of  the  compliance  program, 
as  well  as  how  to  discharge  their  duties. 

The  committee's  functions  should 
include: 

•  Analyzing  the  legal  requirements 
with  which  it  must  comply,  and  specific 
risk  areas; 

•  Assessing  existing  policies  and 
procedures  that  address  these  risk  areas 
tor  possible  incorporation  into  the 
compliance  pn^ram; 

•  Working  with  appropriate  hospice 
departments  to  develop  standards  of 
conduct  and  policies  and  procedures  to 
promote  compliance  with  legal  and 
ethical  requirements; 

•  Reconunending  and  monitoring,  in 
conjimction  with  the  relevant 
departments,  the  development  of 
internal  systems  and  controls  to  carry 
out  the  organization's  standards, 
poUcies,  and  procedures  as  part  of  its 
daily  operations: 

•  Determining  the  appropriate 
strategy/approach  to  promote 
compliance  with  the  program  and 
detection  of  any  potential  violations, 
such  as  through  hotlines  and  other  fraud 
reporting  mechanisms; 

•  Developing  a  system  to  solicit, 
evaluate,  and  respond  to  complaints  and 
problems;  and 

•  Monitoring  internal  and  external 
audits  and  investigations  for  the 
purpose  of  identifying  troublesome 
issues  and  deficient  areas  experienced 
by  the  hospice,  and  implementing 
corrective  and  preventive  action. 

The  committee  may  also  address  other 
functions  as  the  compliance  concept 
becomes  part  of  the  overall  hospice 
operating  structiue  and  daily  routine. 

The  compliance  committee  is  an 
extension  of  the  compliance  officer  and 
provides  the  organization  with 
increased  oversight.  The  OIG  recognizes 
that  small  hospices  may  not  have  the 
resources  or  the  need  to  establish  a 
compliance  committee.  However,  when 
potential  problems  are  identified,  the 
OIG  recommends  the  small  hospices 
supplier  create  a  "taskforce,"  if 
appropriate,  to  address  the  problem. 
The  members  of  the  taskforce  may  vary  , 
depending  upon  the  issue. 


C.  Conducting  Effective  Training  and 
Education 

The  proper  education  and  training  of 
corporate  officers,  managers,  employees, 
volimteers,  nurses,  physicians,  and 
other  health  care  professionals,  and  the 
continual  retraining  of  current 
personnel  at  all  levels,  are  significant 
elements  of  an  effiactive  compliance 
program.  As  part  of  their  compliance 
programs!  hospices  should  require 
personnel  to  attend  specific  training  on 
a  periodic  basis,  including  appropriate 
training  in  Federal  and  State  statutes, 
regulations,  and  guidelines,  and  the 
policies  of  private  payors,  and  training 
in  corporate  ethics,  which  emphasizes 
the  organization's  commitment  to 
compliance  with  these  legal 
requirements  and  policies. '<>* 

These  training  programs  should 
include  sessions  highlighting  the 
organization's  compliance  program, 
simimarizing  fraud  and  abuse  laws. 
Federal  health  care  program 
requirements,  claim  development  and 
submission  processes,  patient  rights, 
and  marketing  practices  that  reflect 
current  legal  and  program  standards. 
The  organization  must  take  steps  to 
commimicate  effectively  its  standards 
and  procediues  to  all  affected 
employees,  physicians,  independent 
contractors,  and  other  significant  agents, 
e.g.,  by  requiring  participation  in 
training  programs  and  disseminating 
publications  that  explain  specific 
requirements  in  a  practical  manner.  >°3 
Managers  of  specific  departments  or 
groups  can  assist  in  identifying  areas 
that  require  training  and  in  carrying  out 
such  training. '°*  Training  instructors 
may  come  from  outside  or  inside  the 
organization,  but  must  be  qualified  to 
present  the  subject  matter  involved  and 
experienced  enough  in  the  issues 
presented  to  adequately  field  questions 
and  coordinate  discussions  among  those 
being  trained.  New  employees  should  be 
trained  early  in  their  employment.  >°^ 


■01 A  health  care  provider  should  expect  its 
compliance  committee  members  and  compliance 
officer  to  demonstrate  high  integrity,  good 
judgment,  assertiveness,  and  an  approachable 
demeanor,  while  eliciting  the  respect  and  trust  of 
employees  of  the  hospice  and  having  significant 
professional  experience  working  with  billing, 
clinical  records,  documentation,  and  auditing 
principles. 


■04  Specific  compliance  training  should 
complement  any  "inservice"  training  sessions  that 
a  hospice  may  regularly  schedule  to  provide  an 
ongoing  program  for  the  training  of  employees  as 
required  by  its  conditions  of  participation.  42  CFR 
418.64. 

■°>  Some  publications,  such  as  OIG's  Special 
Fraud  Alerts,  audit  and  inspection  reports,  and 
advisory  opinions,  as  well  as  the  annual  OIG  work 
plan,  are  readily  available  from  the  OIG  and  could 
be  the  basis  for  standards,  educational  courses,  and 
programs  for  appropriate  hospice  employees. 

■0*  Significant  variations  in  the  functions  and 
responsibilities  of  different  departments  or  groups 
may  create  the  need  for  training  materials  that  are 
tailored  to  compliance  concerns  associated  with 
particular  operations  and  duties. 

■07  Certain  positions,  such  as  those  that  involve 
the  billing  of  hospice  services  or  patient  admission 
to  hospice  care,  create  a  greater  organizational  legal 
exposure,  and  therefore  require  specialized  training. 
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Training  programs  and  materials  should 
be  designed  to  take  into  account  the 
skills,  experience,  and  knowledge  of  the 
individual  trainees.  The  compliance 
officer  should  docimient  any  formal 
training  imdertaken  by  the  hospice  as 
part  of  the  compliance  program. 

A  variety  of  teaching  methods,  such 
as  interactive  training,  and  training  in 
several  different  languages,  particularly 
where  a  hospice  has  a  culturally  diverse 
staff,  should  be  implemented  so  that  all 
affected  employees  are  knowledgeable 
of  the  institution's  standards  of  conduct 
and  procedures  for  alerting  senior 
management  to  problems  and 
concerns.  ><^  In  addition  to  specific 
training  in  the  risk  areas  identified  in 
section  n.A.2,  above,  primary  training 
for  appropriate  corporate  officers, 
managers,  and  other  hospice  staff 
should  include  such  topics  as: 

•  Government  and  private  payor 
reimbursement  principles; 

•  General  prohibitions  on  paying  or 
receiving  remuneration  to  induce 
referrals; 

•  Improper  alterations  to  clinical 
records; "" 

•  Providing  hospice  services  with 
proper  authorization; 

•  Patient  rights  and  patient 
education; 

•  Compliance  with  Medicare 
conditions  of  participation;  and 

•  Duty  to  report  misconduct. 
Clarifying  and  emphasizing  these 

areas  of  concern  through  training  and 
educational  programs  are  particularly 
relevant  to  a  hospice's  marketing  and 
financial  personnel,  in  that  the  pressure 
to  meet  business  goals  may  render  these 
employees  vulnerable  to  engaging  in 
prohibited  practices. 

The  OIG  suggests  that  all  relevant 
levels  of  personnel  be  made  part  of 
various  educational  and  training 
programs  of  the  hospice. ' '°  Employees 
should  be  required  to  have  a  minimum 
number  of  educational  hours  per  year, 
as  appropriate,  as  part  of  their 


■°* Post-training  tests  can  be  used  to  assess  the 
success  of  training  provided  and  employee 
comprehension  of  the  hospice's  policies  and 
procedures. 

■o'This  practice  involves  the  hospice  altering  the 
attending  physician's  or  other  authorized 
physician's  diagnosis  in  order  to  receive 
reimbursement  for  hospice  care.  A  hospice  should 
not  claim  the  patient  has  a  particular  medical 
condition  in  order  to  qualify  for  reimbursement  for 
which  it  would  not  otherwise  qualify. 

■■°In  addition,  where  feasible,  the  OIG 
recommends  that  a  hospice  afford  outside 
contractors  the  opportunity  to  participate  in  the 
hospice's  compliance  training  and  educational 
programs,  or  develop  their  own  programs  that 
complement  the  hospice's  standards  of  conduct, 
compliance  requirements,  and  other  rules  and 
practices. 


employment  responsibilities.'"  For 
example,  for  certain  employees  involved 
in  the  hospice  admission  functions, 
periodic  training  in  applicable 
reimbursement  coverage  and  eligibility 
requirements  should  be  required.  In 
hospices  with  high  employee  turnover, 
periodic  training  updates  are  critical. 

The  OIG  recognizes  that  the  format  of 
the  training  program  will  vary 
depending  upon  the  resources  of  the 
hospice.  For  example,  a  small  hospice 
may  want  to  create  a  video  for  each  type 
of  training  session  so  new  employees 
can  receive  training  in  a  timely 
manner.  "2 

The  OIG  recommends  that  attendance 
and  participation  in  training  programs 
be  made  a  condition  of  continued 
employment  and  that  failure  to  comply 
with  training  requirements  should  result 
in  disciplinary  action,  including 
possible  termination,  when  such  failure 
is  serious.  Adherence  to  the  provisions 
of  the  compliance  program,  such  as 
training  requirements,  should  be  a  factor 
in  the  annual  evaluation  of  each 
employee.  The  hospice  should  retain 
adequate  records  of  its  training  of 
employees,  including  attendance  logs 
and  material  distributed  at  training 
sessions. 

D.  Developing  Effective  Lines  of 
Communication 

1.  Access  to  the  Compliance  Officer 

An  open  line  of  communication 
between  the  compliance  officer  and 
hospice  employees  is  equally  important 
to  the  successful  implementation  of  a 
compliance  program  and  the  reduction 
of  any  potential  for  fraud,  abuse,  and 
waste.  Written  confidentiality  and  non- 
retaliation  policies  should  be  developed 
and  distributed  to  all  employees  to 
encourage  commimication  and  the 
reporting  of  incidents  of  potential 
fi«ud.>'3  The  compliance  committee 


■  ■  ■  Currently,  the  OIG  is  monitoring  a  signiHcant 
ntmiber  of  corporate  integrity  agreements  that 
require  many  of  these  training  elements.  The  OIG 
usually  requires  a  minimum  of  one  to  three  hours 
annually  for  basic  training  in  compliance  areas. 
Additional  training  is  required  for  specialty  fields 
such  as  billing  and  marketing. 

■■'If  videos  are  utilized  for  compliance  training, 
the  OIG  suggests  that  a  hospice  make  an  individual 
available  to  field  questions  from  video  trainees.  In 
addition,  those  hospices  that  use  video  training 
should  strongly  consider  requiring  trainees  to 
complete  post  training  comprehension  tests  to 
ensure  that  trainees  actively  paid  attention  to  the 
video. 

■■'The  OIG  believes  that  whistleblowers  should 
be  protected  against  retaliation,  a  concept  embodied 
in  the  provisions  of  the  False  Claims  Act.  See  31 
U.S.C.  3730(h).  In  many  cases,  employees  sue  their 
employers  under  the  False  Claims  Act's  qui  taw 
provisions  out  of  frustration  because  of  the 
company's  failure  to  take  action  when  a 
questionable,  fraudulent,  or  abusive  situation  was 
tifought  to  the  attention  of  senior  corporate  officials. 


should  also  develop  independent 
reporting  paths  for  an  employee  to 
report  fraud,  waste,  or  abuse  so  that 
employees  can  feel  comfortable 
reporting  outside  the  normal  chain  of 
command  and  supervisors  or  other 
personnel  cannot  divert  such  reports."* 
The  OIG  encourages  the  establishment 
of  a  procedure  so  that  hospice  personnel 
may  seek  clarification  fitim  the 
compliance  officer  or  members  of  the 
compliance  committee  in  the  event  of 
any  confusion  or  question  with  regard  to 
a  hospice  policy,  practice,  or  procedure. 
Questions  and  responses  should  be 
documented  and  dated  and,  if 
appropriate,  shared  with  other  staff  so 
that  standards,  policies,  practices,  and 
procedures  can  be  updated  and 
improved  to  reflect  any  necessary 
changes  or  clarifications.  The 
compliance  officer  may  want  to  solicit 
employee  input  in  developing  these 
commimication  and  reporting  systems. 

2.  Hotlines  and  Other  Forms  of 
Communication 

The  OIG  encourages  the  use  of 
hotlines,"'  e-mails,  written  memoranda, 
newsletters,  suggestion  boxes,  and  other 
forms  of  information  exchange  to 
maintain  these  open  lines  of 
commimication.  "^  If  the  hospice 
establishes  a  hotline,  the  telephone 
number  should  be  made  readily 
available  to  all  employees  and 
independent  contractors,  possibly  by 
circulating  the  number  on  wallet  cards 
or  conspicuously  posting  the  telephone 
number  in  common  work  areas.  "^ 
Employees  should  be  permitted  to 
report  matters  on  an  ancmymous  basis. 
Matters  reported  through  the  hotline  or 
other  communication  sources  that 
suggest  substantial  violations  of 
compliance  policies,  Federal  health  care 
program  requirements,  regulations,  or 
statutes  should  be  documented  and 
investigated  promptly  to  determine  their 
veracity.  A  log  should  be  maintained  by 
the  compUance  officer  that  records  such 


■■'Hospices  can  also  consider  rewarding 
employees  for  appropriate  use  of  established 
reporting  systems. 

■  "The  OIG  recognizes  that  it  may  not  be 
financially  feasible  for  a  smaller  hospice  to 
maintain  a  telephone  hotline  dedicated  to  receiving 
calls  about  compliance  issues.  These  companies 
may  want  to  explore  alternative  methods,  e.g.. 
outsourcing  the  hotline  or  establishing  a  written 
method  of  confidential  disclosure. 

■■'In  addition  to  methods  of  communication  used 
by  current  employees,  an  effective  employee  exit 
interview  program  could  be  designed  to  solicit 
information  from  departing  employees  regarding 
potential  misconduct  and  suspected  violations  of 
hospice  policy  and  procedures. 

■■^Hospices  should  also  post  in  a  prominent, 
available  area  the  HHS-OIG  Hotline  telephone 
number,  1-800-447-8477  (l-flOO-HHS-TIPS),  in 
addition  to  any  company  hotline  number  that  may 
be  posted. 
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calls,  including  the  nature  of  any 
investigation  and  its  results.'"  Such 
information  should  be  included  in 
reports  to  the  governing  body,  the  CEO, 
and  compliance  conunittee."'  Further, 
while  the  hospice  should  always  strive 
to  maintain  the  conHdentiality  of  an 
employee's  identity,  it  should  also 
explicitly  communicate  that  there  may 
be  a  point  where  the  individual's 
identity  may  become  known  or  may 
have  to  be  revealed  in  certain  instances. 

The  OIG  recognizes  that  assertions  of 
firaud  and  abuse  by  employees  who  may 
have  participated  in  illegal  conduct  or 
committed  other  malfeasance  raise 
numerous  complex  legal  and 
management  issues  that  should  be 
examined  on  a  case-by-case  basis.  The 
compliance  officer  should  work  closely 
with  legal  counsel,  who  can  provide 
guidance  regarding  such  issues. 

The  OIG  recogmzes  that  protecting 
anonymity  may  be  infeasible  for  small 
hospices.  However,  the  OIG  believes  all 
hospice  employees,  when  seeking 
answers  to  questions  or  reporting 
potential  instances  of  fraud  and  abuse, 
should  know  to  whom  to  turn  to  for 
attention  and  should  be  able  to  do  so 
without  fear  of  retribution. 

E.  Auditing  and  Monitoring 

An  ongoing  evaluation  process  is 
critical  to  a  successful  compliance 
program.  The  OIG  believes  that  an 
effective  program  should  incorporate 
thorough  monitoring  of  its 
implementation  and  regular  reporting  to 
senior  hospice  or  corporate  officers.'^ 
Compliance  reports  created  by  this 
ongoing  monitoring,  including  reports 
of  suspected  noncompliance,  should  be 
maintained  by  the  comphance  officer 
and  shared  with  the  hospice's  senior 
management  and  the  compliance 
committee.  The  extent  and  ftequency  of 
the  audit  function  may  vary  depending 
on  factors  such  as  the  size  and  available 
resources,  prior  history  of 


'■*To  efficiently  and  accurately  fulfill  such  an 
obligation,  the  hospice  should  create  an  intake  form 
for  all  compliance  issues  identified  through 
reporting  mechanisms.  The  form  could  include 
information  concerning  the  date  that  the  potential 
problem  was  reported,  the  internal  investigative 
methods  utilized,  the  results  of  the  investigation, 
the  corrective  action  implemented,  the  disciplinary 
measures  imposed,  and  any  identified 
overpayments  and  monies  returned. 

■■'Information  obtained  over  the  hotline  may 
provide  valuable  insight  into  management  practices 
and  operations,  whether  reported  problems  are 
actual  or  perceived. 

ooEven  when  a  hospice  or  group  of  hospices  is 
ov^ned  by  a  larger  corporate  entity,  the  regular 
auditing  and  monitoring  of  the  compliance 
activities  of  an  individual  hospice  must  be  a  key 
feature  in  any  annual  review.  Appropriate  reports 
on  audit  findings  should  be  periodically  provided 
and  explained  to  a  parent  organization's  senior  staff 
andofHcars. 


noncompliance,  and  the  risk  factors  that 
a  particular  hospice  confronts. 

Although  many  monitoring 
techniques  are  available,  one  effective 
tool  to  promote  and  ensure  compliance 
is  the  performance  of  regular,  periodic 
compliance  audits  by  internal  or 
external  auditors  who  have  expertise  in 
Federal  and  State  health  care  statutes, 
regulations,  and  Federal  health  care 
program  requirements.  The  audits 
should  focus  on  the  hospice's  programs 
or  divisions,  including  external 
relationships  with  third-party 
contractors,  specifically  those  with 
substantive  exposure  to  Government 
enforcement  actions.  At  a  minimum, 
these  audits  should  be  designed  to 
address  the  hospice's  comphance  with 
laws  governing  kickback  arrangements, 
claim  development  and  submission, 
reimbursement,  eligibility,  and 
marketing.  The  audits  and  reviews 
should  inquire  into  the  hospice's 
compliance  with  the  Medicare 
conditions  of  participation  and  the 
specific  rules  and  policies  that  have 
been  the  focus  of  particular  attention  on 
the  part  of  the  Medicare  fiscal 
intermediaries  or  carriers,  and  law 
enforcement,  as  evidenced  by 
educational  and  other  communications 
from  OIG  Special  Fraud  Alerts,  OIG 
audits  and  evaluations,  and  law 
enforcement's  initiatives.'^'  In  addition, 
the  hospice  should  focus  on  any  areas 
of  concern  that  are  specific  to  the 
individual  hospice  and  have  been 
identified  by  any  entity,  whether 
Federal,  State  or  internal. 

Monitoring  techniques  may  include 
sampling  protocols  that  permit  the 
compliance  officer  to  identify  and 
review  variations  from  an  established 
baseline.  '^  Significant  variations  from 
the  baseline  should  trigger  a  reasonable 
inquiry  to  determine  the  cause  of  the 
deviation.  If  the  inquiry  determines  that 
the  deviation  occurred  for  legitimate, 
explainable  reasons,  the  compliance 
officer  and  hospice  management  may 
want  to  limit  any  corrective  action  or 
take  no  action.  If  it  is  determined  that 
the  deviation  was  caused  by  improper 
procedures,  misunderstanding  of  rules, 
including  fraud  and  systemic  problems, 


'^'  See  also  section  II.A.2. 

■21  The  OIG  reconmiends  that  when  a  compliance 
program  is  established  in  a  hospice,  the  compliance 
officer,  with  the  assistance  of  department  managers, 
should  take  a  "snapshot"  of  their  operations  from 
a  compliance  perspective.  This  assessment  can  be 
undertaken  by  outside  consultants,  law  or 
accounting  firms,  or  internal  staff,  with 
authoritative  knowledge  of  health  care  compliance 
requirements.  This  "snapshot,"  often  used  as  part 
of  benchmarking  analyses,  becomes  a  baseline  for 
the  compliance  officer  and  other  managers  to  judge 
the  hospice's  progress  in  reducing  or  eliminating 
potential  areas  of  vulnerability. 


the  hospice  should  take  prompt  steps  to 
correct  the  problem.  Any  overpayments 
discovered  as  a  result  of  such  deviations 
should  be  returned  promptly  to  the 
affected  payor,  with  appropriale 
documentation  and  a  sufficiently 
detailed  explanation  of  the  reason  for 
the  refund.  '^3 

An  efiiactive  compliance  program 
should  also  incorporate  {>eriodic  (at 
least  annual)  reviews  of  whether  the 
program's  compliance  elements  have 
been  satisfied,  e.g.,  whether  there  has 
been  appropriate  dissemination  of  the 
program's  standards,  training,  ongoing 
educational  programs,  and  cfisciplinary 
actions,  among  other  elements. '2*  This 
process  will  verify  actual  conformance 
by  all  departments  with  the  compliance 
program  and  may  identify  the  necessity 
for  improvements  to  be  made  to  the 
compliance  program,  as  well  as  the 
hospice's  operations.  Such  reviews 
could  support  a  determination  that 
appropriate  records  have  been  created 
and  maintained  to  document  the 
implementation  of  an  effective 
program. '23  However,  when  monitoring 
discloses  that  deviations  were  not 
detected  in  a  timely  manner  due  to 
program  deficiencies,  proper 
modifications  must  be  implemented. 
Such  evaluations,  when  developed  with 
the  support  of  management,  can  help 
ensure  compliance  with  the  hospice's 
policies  and  procediues. 

As  part  of  Uie  review  process,  the 
comphance  officer  or  reviewers  should 
consider  techniques  such  as: 

•  Visits  and  interviews  of  patients  at 
their  residences; 

•  Analysis  of  utilization  patterns; 

•  Testing  clinical  and  hospice 
admission  staff  on  their  knowledge  of 
reimbursement  coverage  criteria  (e.g., 
present  hypothetical  scenarios  of 
situations  experienced  in  daily  practice 
and  assess  responses); 

•  Assessment  of  existing 
relationships  with  physicians,  nuraing 
homes, '^^  hospitals,  and  other  potential 
referral  sources; 

•  Unannounced  mock  audits  and 
investigations; 


■23  In  addition,  when  appropriate,  as  referenced  in 
section  G.2,  below,  reports  of  fraud  or  systemic 
problems  should  also  be  made  to  the  appropriate 
governmental  authority. 

■2' One  way  to  assess  the  knowledge,  awareness, 
and  perceptions  of  the  hospice's  employees  is 
through  the  use  of  a  validated  survey  instrument 
(e.g.  employee  questionnaires,  interviews,  or  focus 
groups). 

'^  Such  records  should  include,  but  not  be 
limited  to,  logs  of  horline  calls,  logs  of  training 
attendees,  training  agenda  meaterials.  and 
summaries  of  corrective  action  taken  and 
improvments  make  to  hospice  policies  as  a  result 
of  compliance  activities. 

■»  See  section  ILA.S.e. 
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•  Reevaluation  of  deficiencies  dted 
in  past  surveys  for  Medicare  conditions 
of  participation; 

•  Examination  of  hospice  complaint 
logs; 

•  Checking  personnel  records  to 
determine  whether  any  individuals  who 
have  been  reprimanded  for  compliance 
issues  in  the  past  are  among  those 
currently  engaged  in  improper  conduct; 

•  Questionnaires  developed  to  solicit 
impressions  of  a  broad  cross-section  of 
the  hospice's  employees  and  staff; 

•  Evaluation  of  the  timeliness  of 
physician  referrals  and  physician 
signatures  for  hospice  certifications; 

•  Reviews  of  clinical  docimientation 
(e.g..  terminal  illness  certification,  plan 
of  care,  nursing  notes,  etc.),  financial 
records,  and  other  source  documents 
that  support  claims  for  reimbiusement; 

•  Validation  of  qualifications  of 
ho^ice  physicians  and  other  hospice 
Stan,  including  verification  of 
applicable  state  license  renewals; 

•  Evaluation  of  written  materials  and 
documentation  outlining  the  hospice's 
policies  and  procedures:  and 

•  Trend  analyses,  or  longitudinal 
studies,  that  uncover  deviations, 
positive  or  negative,  in  specific  areas 
over  a  given  period. 

The  reviewers  should: 

•  Have  the  qualifications  and 
experience  necessary  to  adequately 
identify  potential  issues  with  the  subject 
matter  that  is  reviewed; 

•  Be  objective  and  independent  of 
line  management  to  the  extent 
reasonably  possible; '" 

•  Have  access  to  existing  audit  and 
health  care  resources,  relevant 
personnel,  and  all  relevant  areas  of 
operation; 

•  Present  written  evaluative  reports 
on  compliance  activities  to  the  CEO, 
governing  body,  and  members  of  the 
compliance  committee  on  a  regular 
basis,  but  no  less  often  than  aimually; 
and 

•  Specifically  identify  areas  where 
corrective  actions  are  needed. 

Just  as  a  hospice  is  required  by  its 
conditions  of  participation  to  conduct 
"an  ongoing,  comprehensive,  integrated, 
self-assessment  of  the  quality  and 
appropriateness  of  care  provided," '" 
the  OIG  believes  that  a  hospice  should 
monitor  its  compliance  w\(h  the  Federal 
health  care  program  requirements  in  the 
same  fashion.  Furthermore,  just  as  a 
hospice  is  required  by  its  conditions  of 
participation  to  use  its  quality  assurance 


■IT  The  OIG  recognizes  that  hospices  that  are 
small  in  size  and  have  limited  resources  may  not 
be  able  to  use  internal  reviewers  who  are  not  part 
of  line  management  or  hire  outside  reviewers. 

■»42CFR  418.66. 


findings  to  correct  identified  problems 
and  revise  hospice  policies  if  necessary 
to  improve  patient  care,'29  tbs  OIG 
believes  that  a  hospice's  management 
should  take  whatever  steps  are 
necessary  to  correct  identified 
compliance  problems  and  prevent  them 
from  recurring.  In  certain  cases, 
subsequent  reviews  or  studies  would  be 
advisable  to  ensure  that  the 
recommended  corrective  actions  have 
been  implemented  successfully. 

While  conducting  its  monitoring  and 
auditing  efforts,  as  well  as  its  daily 
operations,  a  hospice  should  document 
its  efforts  to  comply  with  applicable 
statutes,  regulations,  and  Federal  health 
care  program  requirements.  For 
example,  where  a  hospice,  in  its  efforts 
to  comply  with  a  particular  statute, 
regulation  or  program  requirement, 
requests  advice  from  a  Government 
agency  (including  a  Medicare  fiscal 
intermediary  or  carrier)  charged  with 
administering  a  Federal  health  care 
program,  the  hospice  should  docimient 
and  retain  a  record  of  the  request  and 
any  written  or  oral  response.  This  step 
is  extremely  important  if  the  hospice 
intends  to  rely  on  that  response  to  guide 
it  in  future  decisions,  actions,  or  claim 
reimbursement  requests  or  appeals.  A 
log  of  oral  inquiries  between  the  hospice 
and  third  parties  will  help  the 
organization  document  its  attempts  at 
compliance.  In  addition,  the  hospice 
agency  should  maintain  records  relevant 
to  the  issue  of  whether  its  reliance  was 
"reasonable"  and  whether  it  exercised 
due  diligence  in  developing  procedures 
and  practices  to  implement  the  advice. 

The  extent  of  a  hospice's  audit  should 
depend  on  the  hospice's  identified  risk 
areas  and  resources.  If  the  hospice 
comes  under  Government  scrutiny  in 
the  future,  the  Government  vtrill  assess 
whether  or  not  the  hospice  developed  a 
comprehensive  audit  based  upon 
identified  risk  areas  and  resoujrces.  If  the 
Government  determines  the  hospice 
failed  to  develop  an  adequate  audit 
program,  given  its  resources,  the 
Government  will  be  less  likely  to  afford 
the  hospice  favorable  treatment  imder 
the  Federal  Sentencing  Guidelines. 

F.  Enforcing  Standards  Through  Well- 
Publicized  Disciplinary  Guidelines 

1.  Discipline  Policy  and  Actions 

An  effective  compliance  program 
should  include  guidance  regarding 
disciplinary  action  for  corporate 
officers,  managers,  employees,  and  other 
health  care  professionals  who  have 
failed  to  comply  with  the  hospice's 
standards  of  conduct,  policies  and 


"»U. 


procedures.  Federal  health  care  program 
requirements,  or  Federal  and  State  laws, 
or  those  who  have  otherwise  engaged  in 
wrongdoing,  which  have  the  potential  to 
impair  the  hospice's  status  as  a  reliable, 
honest,  and  trustworthy  health  care 
provider. 

The  OIG  believes  that  the  compliance 
program  should  include  a  written  policy 
statement  setting  forth  the  degrees  of 
disciplinary  actions  that  may  be 
imposed  upon  corporate  officers, 
managers,  employees,  physicians,  and 
other  health  care  professionals  for 
failing  to  comply  with  the  hospice's 
standards  and  policies  and  applicable 
statutes  and  regulations.  Intentional  or 
reckless  noncompliance  should  subject 
transgressors  to  significant  sanctions. 
Such  sancticms  could  range  from  oral 
warnings  to  suspension,  termination,  or 
financial  penalties,  as  appropriate.  Each 
situation  must  be  considered  on  a  case- 
by-case  basis  to  determine  the 
appropriate  sanction.  The  written 
standards  of  conduct  should  elaborate 
on  the  procedures  for  handling 
disciplinary  problems  and  those  who 
will  be  responsible  for  taking 
appropriate  action.  Some  disciplinary 
actions  can  be  handled  by  department 
or  agency  managers,  while  others  may 
have  to  be  resolved  by  a  senior  hospice 
administrator.  Disciplinary  action  may 
be  appropriate  where  a  responsible 
employee's  failure  to  detect  a  violation 
is  attributable  to  his  or  her  negligence  or 
reckless  conduct.  Personnel  should  be 
advised  by  the  hospice  that  disciplinary 
action  will  be  taken  on  a  fair  and 
equitable  basis.  Managers  and 
supervisors  should  be  made  aware  that 
they  l»ve  a  responsibility  to  discipline 
employees  in  an  appropriate  and 
consistent  manner. 

It  is  vital  to  publish  and  disseminate 
the  range  of  disciplinary  standards  for 
improper  conduct  and  to  educate 
officers  and  other  hospice  employees 
regarding  these  standards.  The 
consequences  of  noncompliance  should 
be  consistently  applied  and  enforced,  in 
order  for  the  disciplinary  policy  to  have 
the  required  deterrent  effect.  All  levels 
of  employees  should  be  potentially 
subject  to  the  same  types  of  disciplinary 
action  for  the  commission  of  similar 
offenses.  The  commitment  to 
compliance  applies  to  all  personnel 
levels  within  a  hospice.  The  OIG 
believes  that  corporate  officers, 
managers,  supervisors,  clinical  staff,  and 
other  health  care  professionals  should 
be  held  accountable  for  failing  to 
comply  with,  or  for  the  foreseeable 
failure  of  their  subordinates  to  adhere 
to,  the  applicable  standards,  laws,  and 
procedures. 
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2.  New  Employee  Policy 

For  all  new  employees  who  have 
discretionary  authority  to  make 
decisions  that  may  involve  compliance 
with  the  law  or  compliance  oversight, 
hospices  shoiild  conduct  a  reasonable 
and  prudent  background  investigation, 
including  a  reference  check, '^  as  part  of 
every  such  employment  application. 
The  application  should  specifically 
require  the  applicant  to  disclose  any 
criminal  conviction,  >'■  as  defined  by  42 
U.S.C.  1320a-7(i),  or  exclusion  action. 
Pursuant  to  the  compliance  program, 
hospice  policies  should  prohibit  the 
employment  of  individuals  who  have 
been  recently  convicted  of  a  criminal 
offense  related  to  health  care  '^^  or  who 
are  listed  as  debarred,  excluded,  or 
otherwise  ineligible  for  participation  in 
Federal  health  care  programs. '^^  in 
addition,  pending  the  resolution  of  any 
criminal  charges  or  proposed  debarment 
or  exclusion,  the  OIG  reconmiends  that 
an  individual  who  is  the  subject  of  such 
actions  should  be  removed  firom  direct 
responsibility  for  or  involvement  in  any 
Federal  health  care  program.  That 
individual's  salary  should  not  be  paid  in 
whole  or  part,  directly  or  indirectly,  by 
Federal  health  care  programs  or 
otherwise  with  Federal  funds. '^  With 
regard  to  current  employees  or 
independent  contractors,  if  resolution  of 
the  matter  results  in  conviction, 
debarment  or  exclusion,  the  hospice 
should  terminate  its  employment  or 
other  contract  arrangement  with  the 
individual  or  contractor. 


'">  See  nott  99. 

*"  States  may  mandate,  and  many  hospices 
voluntarily  conduct,  criminal  background  checks 
for  prospective  employees  of  hospices. 
Identification  of  a  criminal  background  of  an 
applicant,  who  may  have  been  recently  convicted 
of  serious  crimes  that  relate  to  the  proposed 
employment  duties,  could  be  grounds  for  denying 
employment.  Further,  criminal  background 
screening  may  deter  those  individuals  with 
criminal  intent  from  entering  the  field  of  hospice. 

■^'Because  providers  of  hospice  care  have 
frequent,  relatively  unsupervised  access  to 
potentially  vulnerable  people  and  their  property,  a 
hospice  should  also  strictly  scrutinize  whether  it 
should  employ  individuals  who  have  been 
convicted  of  crimes  of  neglect,  violence,  theft  or 
dishonesty,  or  financial  misconduct. 

■>'  Likewise,  hoepice  compliance  programs 
should  establish  standards  prohibiting  the 
execution  of  contracts  with  companies  that  have 
been  recently  convicted  of  a  criminal  offense 
related  to  health  care  or  that  are  listed  by  a  Federal 
agency  as  debarred,  excluded  or  otherwise 
ineligible  for  participation  in  Federal  health  care 
programs.  See  note  99. 

'"Prospective  employees  who  have  been 
officially  reinstated  into  the  Medicare  and  Medicaid 
programs  by  the  OIG  may  be  considered  for 
employment  upon  proof  of  such  reinstatement. 


G.  Responding  to  Detected  Offenses  and 
Developing  Corrective  Action  Initiatives 

1.  Violations  and  Investigations 

Violations  of  a  hospice's  compliance 
program,  failures  to  comply  with 
applicable  Federal  or  State  law,  and 
other  types  of  misconduct  threaten  a 
hospice's  status  as  a  reliable,  honest  and 
trustworthy  provider  capable  of 
participating  in  Federal  health  care 
programs.  Detected  but  uncorrected 
misconduct  can  seriously  endanger  the 
mission,  reputation  and  legal  status  of 
the  hospice.  Consequently,  upon  reports 
or  reasonable  indications  of  suspected 
noncompliance,  it  is  important  that  the 
compliance  officer  or  other  management 
officials  immediately  investigate  the 
conduct  in  question  to  determine 
whether  a  jnaterial  violation  of 
applicable  law  or  the  requirements  of 
the  compliance  program  has  occurred, 
and  if  so,  take  decisive  steps  to  correct 
the  problem. '3^  As  appropriate,  such 
steps  may  include  an  inunediate  referral 
to  criminal  and/or  civil  law  enforcement 
authorities,  a  corrective  action  plan,''*  a 
report  to  the  Government  '^^  and  the 
return  of  any  overpayments,  if 
applicable. 

Where  potential  firaud  or  False  Claims 
Act  liability  is  not  involved,  the  OIG 
recommends  that  normal  repayment 
channels  should  be  used  for  returning 
overpayments  to  the  Government  as 
they  are  discovered.  However,  even  if 
the  overpayment  detection  and  return 
process  is  working  and  is  being 
monitored  by  the  hospice's  audit  or 
billing  divisions,  the  OIG  still  believes 
that  the  compliance  officer  needs  to  be 
made  aware  of  these  overpayments, 
violations  or  deviations  that  may  reveal 
trends  or  patterns  indicative  of  a 
systemic  problem. 


'"  Instances  of  noncompliance  must  be 
determined  on  a  case-by-case  basis.  The  existence, 
or  amount,  of  a  monetary  loss  to  a  health  care 
program  is  not  solely  determinative  of  whether  or 
not  the  conduct  should  be  investigated  and  reported 
to  governmental  authorities.  In  fact,  there  may  be 
instances  where  there  is  no  readily  identifiable 
monetary  loss  at  all.  but  corrective  action  and 
reporting  are  still  necessary  to  protect  the  integrity 
of  the  applicable  program  and  its  beneHciaries,  e.g., 
where  services  required  by  a  plan  of  care  were  not 
provided. 

■^Advice  from  the  hospice's  In-house  counsel  or 
an  outside  law  firm  may  be  sought  to  determine  the 
extent  of  the  hospice's  liability  and  to  plan  the 
appropriate  course  of  action. 

'"The  OIG  currently  maintains  a  provider  self- 
disclosure  protocol  that  encourages  providers  to 
report  suspected  fraud.  The  concept  of  voluntary 
self-disclosure  is  premised  on  a  recognition  that  the 
Government  alone  cannot  protect  the  integrity  of 
the  Medicare  and  other  Federal  health  care 
programs.  Health  care  providers  must  be  willing  to 
police  themselves,  correct  underlying  problems  and 
work  with  the  Govenmient  to  resolve  these  matters. 
The  self-disclosure  protocol  can  be  located  on  the 
GIG'S  website  at  http://www.dhhs.gov/progoig/oig 


Depending  upon  the  nature  of  the 
alleged  violations,  an  internal 
investigation  will  probably  include 
interviews  and  a  review  of  relevant 
documents.  Some  hospices  should 
consider  engaging  outside  counsel, 
auditors  or  health  care  experts  to  assist 
in  an  investigation.  Records  of  the 
investigation  should  contain 
documentation  of  the  alleged  violation, 
a  description  of  the  investigative 
process  (including  the  objectivity  of  the 
investigators  and  methodologies 
utilized),  copies  of  interview  notes  and 
key  documents,  a  log  of  the  witnesses 
interviewed  and  the  documents 
reviewed,  the  results  of  the 
investigation,  e.g..  any  disciplinary 
action  taken,  and  the  corrective  action 
implemented.  While  any  action  taken  as 
the  result  of  an  investigation  will 
necessarily  vary  depending  upon  the 
hospice  and  the  situation,  hospices 
should  strive  for  some  consistency  by 
utilizing  sound  practices  and 
disciplinary  protocols.'^  Further,  after  a 
reasonable  period,  the  compliance 
officer  should  review  the  circumstances 
that  formed  the  basis  for  the 
investigation  to  determine  whether 
similar  problems  have  been  uncovered 
or  modifications  of  the  compliance 
program  are  necessary  to  prevent  and 
detect  other  inappropriate  conduct  or 
violations. 

If  an  investigation  of  an  alleged 
violation  is  \mdertaken  and  the 
compliance  officer  believes  the  integrity 
of  the  investigation  may  be  at  stake 
because  of  the  presence  of  employees 
imder  investigation,  those  subjects 
should  be  removed  from  their  current 
work  activity  imtil  the  investigation  is 
completed  (tmless  an  internal  or 
Government-led  imdercover  operation 
known  to  the  hospice  is  in  effect).  In 
addition,  the  compliance  officer  should 
take  appropriate  steps  to  secure  or 
prevent  the  destruction  of  docuiments  or 
other  evidence  relevant  to  the 
.  investigation.  If  the  hospice  determines 
that  disciplinary  action  is  warranted,  it 
should  be  prompt  and  imposed  in 
accordance  with  the  hospice's  written 
standards  of  disciplinary  action. 

2.  Reporting 

If  the  compliance  officer,  compliance 
committee,  or  management  official 
discovers  credible  evidence  of 
misconduct  from  any  source  and,  after 
a  reasonable  inquiry,  has  reason  to 


>3«The  parameters  of  a  claim  review  subject  to  an 
internal  investigation  will  depend  on  the 
circumstances  surrounding  the  issue(s)  identified. 
By  limiting  the  scope  of  an  internal  audit  to  current 
billing,  a  hospice  may  fail  to  discover  major 
problems  and  deficiencies  in  operations,  as  well  as 
be  subject  to  certain  liability. 
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believe  that  the  misconduct  may  violate 
criminal,  civil,  or  administrative  law, 
then  the  hospice  should  promptly  repcHt 
the  existence  of  misconduct  to  the 
appropriate  Federal  and  State 
authorities  '^^  within  a  reasonable 
period,  but  not  more  than  60  days  >^ 
after  determining  that  there  is  credible 
evidence  of  a  violation.  '■♦'  Prompt 
reporting  will  demonstrate  the  hospice's 
good  faith  and  willingness  to  work  with 
governmental  authorities  to  correct  and 
remedy  the  problem.  In  addition, 
reporting  such  conduct  will  be 
considered  a  mitigating  factor  by  the 
OIG  in  determining  administrative 
sanctions  [e.g.,  penalties,  assessments 
and  exclusion),  if  the  reporting  provider 
becomes  the  target  of  an  OIG 
investigation. '*2 

When  reporting  misconduct  to  the 
Government,  a  hospice  should  provide 
all  evidence  relevant  to  the  alleged 
violation  of  applicable  Federal  or  State 
law(s)  and  potential  cost  impact.  The 
compUance  officer,  under  advice  of 
counsel,  and  with  guidance  from  the 
governmental  authorities,  could  be 
requested  to  continue  to  investigate  the 
reported  violation.  Once  the 
investigation  is  completed,  the 
compliance  officer  should  be  required  to 
notify  the  appropriate  governmental 
authority  of  the  outcome  of  the 
investigation,  including  a  description  of 
the  impact  of  the  alleged  violation  on 
the  operation  of  the  applicable  health 


'^Appropriate  Federal  and  State  authorities 
include  the  Office  of  Inspector  General  of  the 
Department  of  Health  and  Human  Services,  the 
Criminal  and  Civil  Divisions  of  the  Department  of 
Justice,  the  U.S.  Attorney  in  relevant  districts,  the 
Federal  Bureau  of  Investigation  and  the  other 
investigative  arms  for  the  agencies  administering 
the  affected  Federal  or  State  health  care  programs, 
such  as  the  State  Medicaid  Fraud  Control  Unit,  the 
Defense  Criminal  Investigative  Service,  the 
Department  of  Veterans  Affairs  and  the  Office  of 
Personnel  Management  (which  administers  the 
Federal  Employee  Health  Benefits  Program). 

■*>In  contrast,  to  qualify  for  the  "not  less  than 
double  damages"  provision  of  the  False  Claims  Act. 
the  report  must  be  provided  to  the  Government 
within  30  days  after  the  date  when  the  hospice  first 
obtained  the  infonnation.  31  U.S.C.  3729(a). 

■*■  The  OIG  believes  that  some  violations  may  be 
so  serious  that  they  warrant  immediate  notification 
to  governmental  authorities,  prior  to,  or 
simultaneous  with,  commencing  an  internal 
investigation,  e.g.,  if  the  conduct:  (1)  is  a  clear 
violation  of  civil  fraud  or  criminal  law;  (2)  has  a 
significant  adverse  effect  on  the  quality  of  care 
provided  to  program  beneficiaries  (in  addition  to 
any  other  legal  obligations  regarding  quality  of 
care);  or  (3)  indicates  evidence  of  a  systemic  failure 
to  comply  with  applicable  laws  or  an  existing 
corporate  integrity  agreement,  regardless  of  the 
financial  impact  on  Federal  health  care  programs. 

■^The  OIG  has  published  criteria  setting  forth 
those  factors  that  the  OIG  takes  into  consideration 
in  determining  whether  it  is  appropriate  to  exclude 
8  health  care  provider  from  program  participation 
pursuant  to  42  U.S.C.  1320a-7(b)(7)  for  violations 
of  various  fr^ud  and  abuse  laws.  See  62  FR  67392 
(December  24, 1997). 


care  programs  or  their  beneficiaries.  If 
the  investigation  ultimately  reveals  that 
criminal,  civil  or  administrative 
violations  have  occurred,  the 
appropriate  Federal  and  State 
authorities  ''•^  should  be  notified 
immediately. 

As  previously  stated,  the  hospice 
should  take  appropriate  corrective 
action,  including  prompt  identification 
of  any  overpayment  to  the  affected 
payor  and  the  imposition  of  proper 
disciplinary  action.  If  potential  fraud  or 
violations  of  the  False  Claims  Act  are 
involved,  any  repayment  of  the 
overpayment  should  be  made  as  part  of 
the  discussion  with  the  Government 
following  a  report  of  the  matter  to  law 
enforcement  authorities.  Otherwise, 
normal  repayment  channels  should  be 
used  for  repaying  identified 
overpayments. '♦♦  Failure  to  disclose 
overpayments  within  a  reasonable 
period  of  time  could  be  interpreted  as 
an  intentional  attempt  to  conceal  the 
overpayment  from  the  Government, 
thereby  establishing  an  independent 
basis  for  a  criminal  violation  with 
respect  to  the  hospice,  as  well  as  any 
individuals  who  may  have  been 
involved.'*'  For  this  reason,  hospice 
compliance  programs  should  emphasize 
that  overpa}mients  obtained  from 
Medicare  or  other  Federal  health  care 
programs  should  be  promptly  disclosed 
and  returned  to  the  payor  that  made  the 
erroneous  payment. 

The  OIG  believes  all  hospices, 
regardless  of  size,  should  ensure  they 
are  reporting  the  results  of  any 
overpayments  or  violations  to  the 
appropriate  entity  and  taking  the 
appropriate  corrective  action  to  remedy 
the  identified  deficiency. 

m.  Assessing  the  Effectiveness  of  a 
Compliance  Program 

Because  the  Government  views  the 
existence  of  a  compliance  program  as  a 
mitigating  factor  when  determining 
culpability  regarding  allegations  of 
fraud  and  abuse  only  if  the  compliance 
program  is  "effective,"  how  a  hospice 
may  assess  its  compliance  program 
becomes  quite  significant.  A  hospice,  as 


>«>  See  note  139. 

<'**A  hospice  should  consult  with  its  Medicare 
fiscal  intermediary  or  HCFA  for  any  further 
guidance  regarding  normal  repayment  channels. 
The  hospice's  Medicare  fiscal  intermediary  or 
HCFA  may  require  certain  information  [e.g..  alleged 
violation  or  issue  causing  overpayment,  description 
of  the  internal  investigative  pr(x:ess  with 
methodologies  used  to  determine  any 
overpayments,  disciplinary  actions  taken  and 
corrective  actions  taken,  etc.)  to  be  submitted  with 
return  of  any  overpayments,  and  that  such 
repayment  information  be  submitted  to  a  specific 
department  or  individual.  Interest  will  be  assessed, 
when  appropriate.  See  42  CFR  405.376. 

I*:  See  42  U.S.C  1320*-7b(a)(3). 


well  as  any  other  type  of  health  care 
provider,  should  consider  the  attributes 
of  each  individual  element  of  its 
compliance  program  to  assess  the 
program's  "effectiveness"  as  a  whole. 
Examining  the  comprehensiveness  of 
poUcies  and  procedures  implemented  to 
satisfy  these  elements  is  merely  the  first 
step.  Evaluating  how  a  compliance 
program  performs  during  a  provider's 
day-to-day  operations  b^omes  the 
critical  indicator.'** 

As  previously  stated,  a  compliance 
program  should  require  the 
development  and  distribution  of  written 
compliance  policies,  standards  and 
practices  that  identify  specific  areas  of 
risk  and  vulnerability  to  a  hospice.  One 
way  to  judge  whether  these  policies, 
standards  and  practices  measuire  up  is  to 
observe  how  an  oi^anization's 
employees  react  to  them.  Do  employees 
consistently  experience  recurring 
pitfalls  because  they  lack  guidance  on 
certain  issues  not  adequately  covered  in 
company  policies?  Are  employees 
flagrantly  disobeying  an  organization's 
standards  of  conduct  because  they 
observe  no  sincere  buy-in  from  senior 
management?  Do  employees  have 
trouble  understanding  policies  and 
procedures  because  they  are  written  in 
legalese  or  at  difficult  reading  levels? 
Does  an  organization  routinely 
experience  systematic  billing  failures 
because  employees  are  ill-instructed 
how  to  implement  written  policies  and 
practices?  Written  compliance  policies, 
standards  and  practices  are  only  as  good 
as  an  organization's  commitment  to 
apply  them  in  practice. 

Every  hospice  should  designate  a 
compliance  officer  or  contact  to  serve  as 
the  focal  point  of  compUance  activities, 
and,  if  appropriate,  a  compliance 
committee  to  advise  and  assist  the 
compliance  officer.  An  organization 
needs  to  seriously  consider  whoever 
fills  such  integral  roles  and  periodically 
monitor  how  the  individuals  chosen 
satisfy  their  responsibilities.  Does  a 
compliance  officer  have  sufficient 
professional  experience  working  with 
billing,  clinical  records,  docimientation, 
and  auditing  principles  to  perform 
assigned  responsibilities  fully?  Has  a 
compliance  officer  or  compUance 
committee  been  negligent  in  ensuring  an 
organization's  compliance  due  to 
inadequate  funding,  staff,  and  authority 
necessary  to  carry  out  their  jobs?  Did 


■**  Evaluation  may  be  accomplished  through 
techniques  such  as  employee  surveys,  management 
assessments  and  periodic  review  of  benchmarks 
established  for  audits,  investigations,  disciplinary 
action,  overpayments  and  employee  feedback.  All 
elements  of  an  organization's  compliance  program 
can  be  evaluated,  including  policies,  training. 
practices  and  compliance  personoeL 
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adding  the  compliance  officer  function 
to  a  key  management  position  with 
other  significant  duties  compromise  the 
goals  of  the  compliance  program  (e.g.. 
chief  financial  officer  who  discounts 
certain  overpayments  identified  to 
improve  the  company's  bottom  line 
profits)?  Since  a  compliance  officer  and 
a  compliance  committee  can  potentially 
have  a  significant  impact  on  how 
effiectively  a  compliance  program  is 
implemented,  those  functions  should 
not  be  taken  for  granted. 

As  evidenced  throughout  this 
guidance,  the  proper  education  and 
training  of  corporate  officers,  managers, 
health  care  professionals  and  other 
applicable  employees  of  a  provider,  and 
the  continual  retraining  of  current 
personnel  at  all  levels,  are  significant 
elements  of  an  efiiective  compliance 
program.  Accordingly,  such  efforts 
should  be  routinely  evaluated.  Are 
employees  trained  frequently  enough? 
Do  employees  fail  post-training  tests 
that  evaluate  knowledge  of  compliance? 
Do  training  sessions  and  materials 
adequately  summarize  important 
aspects  of  the  organization's  compliance 
program,  such  as  fraud  and  abuse  laws. 
Federal  health  care  program 
requirements,  and  claim  development 
and  submission  processes?  Are  training 
instructors  qualified  to  present  the 
subject  matter  and  experienced  enough 
to  duly  field  questions?  When  thorough 
compliance  training  is  periodically 
conducted,  employees  receive  the 
reinforcement  they  need  to  ensure  an 
efiiective  compliance  program. 

An  open  line  of  communication 
between  the  compliance  officer  and  a 
provider's  employees  is  equally 
important  to  the  success  of  a 
compliance  program.  In  today's 
intensive  regulatory  environment,  the 
OIG  believes  that  a  provider  cannot 
possibly  have  an  effective  compliance 
program  if  it  receives  minimal  or  no 
fee^ack  from  its  employees  regarding 
compliance  matters.  For  instance,  if  a 
compliance  officer  does  not  receive 
appropriate  inquiries  from  employees: 
Do  policies  and  procedures  fail  to 
adequately  guide  employees  to  whom 
and  when  they  should  be 
communicating  compliance  matters?  Do 
employees  fear  retaliation  if  they  report 
misconduct?  Are  employees  reporting 
issues  not  related  to  compliance  through 
the  wrong  channels?  Do  employees  have 
bad-faith,  ulterior  motives  for  reporting? 
Regardless  of  the  means  that  a  provider 
employs,  whether  it  be  telephone 
hotline,  email,  or  suggestion  boxes, 
employees  should  seek  clarification 
from  compliance  staff  in  the  event  of 
any  confusion  or  question  dealing  with 


compliance  policies,  practices  or 
procedures. 

An  effective  compliance  program 
should  include  guidance  regarding 
disciplinary  action  for  corporate 
officers,  managers,  health  care 
professionals  and  other  employees  who 
have  failed  to  adhere  to  an 
organization's  standards  of  conduct. 
F^eral  health  care  program 
requirements  or  Federal  or  State  laws. 
The  number  and  caliber  of  disciplinary 
actions  taken  by  an  organization  can  be 
insightful.  Have  appropriate  sanctions 
been  applied  to  compliance 
misconduct?  Are  sanctions  applied  to 
all  employees  consistently,  regardless  of 
an  employee's  level  in  the  corporate 
hierarchy?  Have  double-standards  in 
discipline  bred  cynicism  among 
employees?  When  disciplinary  action  is 
not  taken  seriously  or  applied 
haphazardly,  such  practices  reflect 
poorly  on  senior  management's 
commitment  to  foster  compliance  as 
well  as  the  effectiveness  of  an 
organization's  compliance  program  in 
general. 

Another  critical  component  of  a 
successful  compliance  program  is  an 
ongoing  monitoring  and  auditing 
process.  The  extent  and  frequency  of  the 
audit  function  may  vary  depending  on 
factors  such  as  the  size  and  available 
resources,  prior  history  of 
noncompliance,  and  risk  factors  of  a 
particular  hospice.  The  hallmark  of 
effective  monitoring  and  auditing  efforts 
is  how  an  organization  determines  the 
parameters  of  its  reviews.  Do  audits 
focus  on  all  pertinent  departments  of  an 
organization?  Does  an  audit  cover 
compliance  with  all  applicable  laws  and 
Federal  health  care  program 
requirements?  Are  results  of  past  audits, 
pre-established  baselines  or  prior 
deficiencies  reevaluated?  Are  the 
elements  of  the  compliance  program 
monitored?  Are  auditing  techniques 
valid  and  conducted  by  objective 
reviewers?  The  extent  and  sincerity  of 
an  organization's  efforts  to  confirm  its 
compliance  often  proves  to  be  a 
revealing  determinant  of  a  compliance 
program's  effectiveness. 

As  was  expressed  in  the  last  section 
of  this  guidance,  it  is  essential  that  the 
compliance  officer  or  other  management 
officials  immediately  investigate  reports 
or  reasonable  indications  of  suspected 
noncompliance.  If  a  material  violation 
of  applicable  law  or  compliance 
program  requirements  has  occurred,  a 
provider  must  take  decisive  steps  to 
correct  the  problem.  Providers  who  do 
not  thoroughly  investigate  misconduct 
leave  themselves  open  to  undiscovered 
fraud,  waste  and  abuse.  When  a 
provider  learns  of  certain  issues,  does  it 


knowingly  disregard  associated  legal 
exposure?  Is  there  a  consistent  and 
methodical  approach  to  the  correlation 
between  compliance  issues  identified 
and  the  corrective  action  necessary  to 
remedy?  Are  isolated  overpayment 
matters  properly  resolved  through 
normal  repayment  channels?  Is  credible 
evidence  of  misconduct  that  may  violate 
criminal,  dvil  or  administrative  law 
promptly  reported  to  the  appropriate 
Federal  and  State  authorities?  If  any 
step  in  this  process  of  responding  to 
detected  offenses  is  circumvented  or ' 
improperly  handled,  such  conduct 
would  most  likely  demonstrate  an 
ineffective  compliance  program,  as  well 
as  potentially  result  in  criminal,  civil  or 
administrative  liability. 

Documentation  is  the  key  to 
demonstrating  the  effectiveness  of  a 
provider's  compliance  program.  For 
example,  docimientation  of  the 
following  should  be  maintained:  audit 
results;  logs  of  hotline  calls  and  their 
resolution:  corrective  actions  plans;  due 
diligence  efforts  regarding  business 
transactions;  records  of  employee 
training,  including  the  niunber  of 
training  hours;  disciplinary  action;  and 
modification  and  distribution  of  policies 
and  procedures.  Given  that  the  OIG  is 
encouraging  self-disclos\ire  of 
overpayments  and  billing  irregularities, 
maintaining  a  record  of  disclosures  and 
refunds  to  Uie  health  care  programs  is 
strongly  endorsed.  A  documented 
practice  of  refunding  of  overpayments 
and  self-disclosing  incidents  of  non- 
compliance with  Federal  health  care 
program  requirements  can  serve  as 
evidence  of  a  meaningful  compliance 
effort  by  a  hospice. 

Hospices,  as  well  as  all  health  care 
providers,  should  acknowledge  that  it  is 
their  responsibility  to  formulate 
policies,  procedures,  and  practices  that 
are  tailored  to  their  own  operations,  and 
that  are  comprehensive  enough  to 
ensure  compliance  with  all  applicable 
Federal  health  care  program 
requirements.  An  organization  is  in  the 
best  position  to  validate  the  suitability 
of  its  compliance  efforts  based  upon  its 
own  particular  circumstances. 

IV.  Conclusion 

Through  this  docimient,  the  OIG  has 
attempted  to  provide  a  foimdation  to  the 
process  ilecessary  to  develop  an 
effective  and  cost-efficient  hospice 
compliance  program.  As  previously 
stated,  however,  each  program  must  be 
tailored  to  fit  the  needs  and  resources  of 
an  individual  hospice,  depending  upon 
its  particular  corporate  structure, 
mission  and  employee  composition.  The 
statutes,  regulations  and  guidelines  of 
the  Federal  and  State  health  insurance 
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programs,  as  well  as  the  policies  and 
procedures  of  the  private  health  plans, 
should  be  integrated  into  every 
ho^ice's  compliance  program. 

Tne  OIG  recognizes  that  the  health 
care  industry  in  this  country,  which 
reaches  millions  of  beneficiaries  and 
expends  about  a  trillion  dollars 
annually,  is  constantly  evolving.  The 
time  is  right  for  hospices  to  implement 
a  strong  volimtary  health  care 
compliance  program.  As  stated 
throughout  diis  guidance,  compliance  is 
a  dynamic  process  that  helps  to  ensure 
.  that  hospices  and  other  health  care 
providers  are  better  able  to  fulfill  their 
commitment  to  ethical  behavior,  as  well 
as  meet  the  changes  and  challenges 
being  imposed  upon  them  by  Congress 
and  private  insurers.  Ultimately,  it  is 
OIG's  hope  that  a  voluntarily  created 
compliance  program  will  enable 
hospices  to  meet  their  goals,  improve 
the  quality  of  patient  care,  and 
substantially  reduce  fraud,  waste  and 
abuse,  as  well  as  the  cost  of  health  care 
to  Federal,  State  and  private  health 
insurers. 

Dated:  September  29, 1999. 
Jnae  Gibbt  Brawn, 
Inspector  General. 
[FR  Doc.  99-25787  Filed  10-4-99: 8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development 

Meeting  of  the  National  Reading  Panel 

Notice  is  hereby  given  of  the 
Washington  DC  area  meeting  of  the 
National  Reading  Panel.  The  meeting 
will  be  held  on  Wednesday,  October  13, 
1999,  from  8  am  to  6  pm  and  on 
Thursday,  October  14, 1999  from  8  am 
to  6  pm.  The  meeting  location  is  the 
Marriott  Residence  Inn,  7335  Wisconsin 
Avenue,  Bethesda,  Maryland,  20814. 
The  entire  meeting  will  be  open  to  the 
public. 

The  National  Reading  Panel  was 
requested  by  Congress  and  created  by 
the  Director  of  the  National  Institute  of 
Child  Health  and  Human  Development 
in  consultation  with  the  Secretary  of 
Education.  The  Panel  will  study  the 
effiectiveness  of  various  approaches  to 
teaching  children  how  to  read  and 
report  on  the  best  ways  to  apply  these 
findings  in  classrooms  and  at  home.  Its 
members  include  prominent  reading 
researchers,  teachers,  child 
development  experts,  leaders  in 


elementary  and  higher  education,  and 
parents.  The  Chair  of  the  Panel  is  Dr. 
Donald  N.  Langenberg,  Chancellor  of  the 
University  System  of  Maryland. 

The  Panel  will  build  on  the  findings 
presented  by  the  National  Research 
Council's  Committee  on  the  Prevention 
of  Reading  Difficulties  in  Young 
Children.  Based  on  these  findings  and 
the  National  Reading  Panel's  own 
review  of  the  literature,  the  Panel  will: 
Determine  the  readiness  for  application 
in  the  classroom  of  the  results  of  these 
research  studies;  identify  appropriate 
means  to  rapidly  disseminate  this 
information  to  facilitate  effective 
reading  instruction  in  the  schools;  and 
identify  gaps  in  the  knowledge  base  for 
reading  instruction  and  the  best  ways  to 
close  these  gaps. 

The  agenda  for  this  meeting  will 
include  presentations  of  subgroup 
reports  and  discussions  of  the  reports  by 
The  National  Reading  Panel.  A  period  of 
time  will  be  set  aside  at  approximately 
3  pm  on  Thursday,  October  14  for 
members  of  the  public  to  address  the 
Panel  and  express  their  views  regarding 
the  Panel's  mission.  Individuals 
desiring  an  opportimity  to  speak  before 
the  Panel  should  address  their  requests 
to  F.  William  Dommel,  Jr.,  J.D., 
Executive  Director,  National  Reading 
Panel,  c/o  Mr.  Patrick,  Riccards  and 
either  mail  them  to  the  Widmeyer-Baker 
Group,  1825  Connecticut  Avenue,  NW, 
Fifth  Floor,  Washington,  DC  20009,  or  e- 
mail  them  to  patrickr@twbg.com,  or  fax 
them  to  202-667-0902.  Requests  for 
addressing  the  Panel  should  be  received 
by  October  11, 1999.  Panel  business 
permitting,  each  public  speaker  wiU  be 
allowed  five  minutes  to  present  his  or 
her  views.  In  the  event  of  a  large 
nimiber  of  public  speakers,  the  Panel 
Chair  retains  the  option  to  further  limit 
the  presentation  time  allowed  to  each. 
Although  the  time  permitted  for  oral 
presentations  will  be  brief,  the  full  text 
of  all  written  comments  submitted  to 
the  Panel  will  be  made  available  to  the 
Panel  members  for  consideration. 

For  further  information  contact  Mr. 
Patrick  Riccards  at  202-667-0901. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Mr.  Patrick  Riccards  by  October 
11. 1999. 

Dated:  September  28, 1999. 
Yvonne  Maddox, 

Deputy  Director,  National  Institute  of  Child 

Health  and  Human  Development. 

[FR  Doc.  99-25757  Filed  10-4-99;  8:45  am] 

MLUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies,  and  Lat)oratories  That  Have 
Withdrawn  From  the  Program 

agency:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Notice. 

summary:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916,  29925).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  be  pubUshed  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  vtrill  be  omitted 
from  updated  lists  until  such  time  as  it 
is  restored  to  full  certification  under  the 
GuideUnes. 

If  any  laboratory  has  vtrlthdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the 
current  list  of  certified  laboratories,  and 
will  be  omitted  from  the  monthly  listing 
thereafter. 

This  Notice  is  now  available  on  the 
internet  at  the  following  website: 
http://www.health.org/workpl.htm 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh  or  Dr.  Walter  Vogl, 
Division  of  Workplace  Programs,  5600 
Fishers  Lane,  Rockwall  2  Building, 
Room  815,  Rockville,  Maryland  20857; 
Tel.:  (301)  443-6014. 
SPEOAL  NOTE:  Please  use  the  above 
address  for  all  surface  mail  and 
correspondence.  For  all  overnight  mail 
service  use  the  following  address: 
Division  of  Workplace  Programs,  5515 
Security  Lane,  Room  815,  Rockville, 
Maryland  20852. 
SUPPLEMENTARY  INFORMATION: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Pub.  L.  100- 
71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  mine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
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applicant  laboratory  must  undergo  three 
roimds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  a  quarterly  performance 
testing  program  plus  periodic,  on-site 
inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimimi 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 
ACL  Laboratories  8901  W.  Lincoln  Ave., 

West  Allis.  VVl  53227,  414-32&-7840/ 

800-877-7016,  (Formerly:  Bayshore 

Clinical  Laboratory) 
Advanced  Toxicology  Network.  3560 

Air  Center  Cove,  Suite  101,  Memphis, 

TN  38118,  901-794-5770/888-290- 

1150 
Aegis  Analytical  Laboratories,  Inc.,  345 

Hill  Ave.,  Nashville,  TN  37210,  615- 

255-2400 
Alabama  Reference  Laboratories,  Inc., 

543  South  Hull  St.,  Montgomery,  AL 

36103.  800-541-4931/334-263-5745 
Alliance  Laboratory  Services  3200 

Burnet  Ave.,  Cincinnati,  OH  45229, 

513-585-9000.  (Formerly:  Jewish 

Hospital  of  Cincinnati.  Inc.) 
American  Medical  Laboratories.  Inc.. 

14225  Newbrook  Dr..  Chantilly.  VA 

20151, 703-802-6900 
Associated  Pathologists  Laboratories, 

Inc.,  4230  South  Bumham  Ave.,  Suite 

250,  Las  Vegas,  NV  89119r5412,  702- 

733-7866/800-^33-2750 
Baptist  Medical  Center— Toxicology 

Laboratory.  9601 1-630.  Exit  7,  Little 

Rock,  AR  72205-7299  501-202-2783, 

(Formerly:  Forensic  Toxicology 

Laboratory  Baptist  Medical  Center) 
Clinical  Reference  Lab.  8433  Quivira 

Rd..  Lenexa.  KS  66215-2802,  800- 

445-6917 
Cox  Health  Systems,  Department  of 

Toxicology,  1423  North  Jefferson 

Ave..  Springfield.  MO  65802, 800- 

876-3652/417-269-3093,  (Formerly: 

Cox  Medical  Centers) 
Dept.  of  the  Navy,  Navy  Drug  Screening 

Laboratory,  Great  Lakes,  IL,  P.  O.  Box 

88-6819,  Great  Lakes.  IL,  60088-6819. 

847-688-2045/847-688-4171 
Diagnostic  Services  Inc.,  dba  DSI,  12700 

Westlinks  Drive.  Fort  Myers.  FL 

33913,  941-561-8200/800-735-5416 
Doctors  Laboratory,  Inc.,  P.O.  Box  2658, 

2906  Julia  Dr.,  Valdosta,  GA  31604, 

912-244-4468 


DrugProof,  Division  of  Dynacare/ 
Laboratory  of  Pathology,  LLC,  1229 
Madison  St.,  Suite  500,  Nordstrom 
Medical  Tower,  Seattle,  WA  98104, 
206-386-2672/800-898-0180, 
(Formerly:  Laboratory  of  Pathology  of 
Seattle,  Inc.,  DrugProof.  Division  of 
Laboratory  of  Pa&ology  of  Seattle, 
Inc.) 

DrugScan,  Inc.,  P.O.  Box  2969, 1119 
Meams  Rd.,  Warminster.  PA  18974, 
215-674-9310 

Dynacare  Kasper  Medical  Laboratories, 
14940-123  Ave.,  Edmonton,  Alberta 
Canada  T5V  1B4  780-451-3702/800- 
661-9876 

ElSohly  Laboratories,  Inc.,  5  Industrial 
Park  Dr.,  Oxford,  MS  38655. 601-236- 
2609 

Gamma-Dynacare  Medical 
Laboratories*.  A  Division  of  the 
Gamma-Dynacare  Laboratory 
Partnership  245,  Pall  Mall  St., 
London,  ON,  Canada  N6A  1P4,  519- 
679-1630 

General  Medical  Laboratories.  36  South 
Brooks  St.  Madison.  WI 53715  608- 
267-6267 

Hartford  Hospital  Toxicology 
Laboratory.  80  Seymour  St..  Hartford. 
CT  06102-5037.  860-545-6023 

Info-Meth,  112  Crescent  Ave..  Peoria,  IL 
61636,  309-671-5199/800-752-1835, 
(Formerly:  Methodist  Medical  Center 
Toxicology  Laboratory) 

Integrated  Regional  Laboratories,  1400 
Northwest  12th  Ave.,  Miami,  FL 
33136,  305-325-5784,  (Formerly. 
Cedars  Medical  Center,  Department  of 
Pathology) 

KroU  Laboratory  Specialists,  Inc.  1111 
Newton  St.,  Gretna.  LA  70053  504- 
361-8989/800-433-3823  (Formerly: 
Laboratory  Specialists.  Inc.) 

LabCorp  Occupational  Testing  Services. 
Inc.,  1904  Alexander  Drive,  Research 
Triangle  Park,  NC  27709,  919-572- 
6900/800-833-3984  (Formerly: 
CompuChem  Laboratories,  Inc.; 
CompuChem  Laboratories,  Inc.,  A 
Subsidiary  of  Roche  Biomedical 
Laboratory;  Roche  CompuChem 
Laboratories,  Inc.,  A  Member  of  the 
Roche  Group) 

LabCorp  Occupational  Testing  Services, 
Inc.,  4022  Willow  Lake  Blvd., 
Memphis,  TN  38118,  901-795-1515/ 
800-233-6339,  (Formeriy: 
MedExpress/National  Laboratory 
Center) 

LabOne.  Inc..  10101  Renner  Blvd., 
Lenexa.  KS  66219.  913-888-3927/ 
800-728-4064.  (Formerly:  Center  for 
Laboratory  Services,  a  Division  of 
LabOne.  Inc.) 

Laboratory  Corporation  of  America 
Holdings.  69  First  Ave..  Raritan.  NJ 
08869.  908-526-2400/800-437-4986, 


(Formerly:  Roche  Biomedical 
Laboratories,  Inc.) 

Marshfield  Laboratories,  Forensic 
Toxicology  Laboratory,  1000  North 
Oak  Ave..  Marshfield.  WI  54449,  715- 
389-3734/800-331-3734 

MAXXAM  Analytics  Inc.*,  5540 
McAdam  Rd.,  Mississauga,  ON, 
Canada  L4Z  IPI,  905-890-2555. 
(Formeriy:  NOVAMANN  (Ontario) 
Inc.) 

Medical  College  Hospitals  Toxicology 
Laboratory,  Department  of  Pathology, 
3000  Ariington  Ave.,  Toledo,  OH 
43614,  419-383-5213 

MedTox  Laboratories,  Inc.,  402  W. 
County  Rd.  D,  St.  Paul.  MN  55112, 
651-636-7466/800-832-3244  • 

MetroLab-Legacy  Laboratory  Services, 
1225  NE  2nd  Ave.,  Portland.  OR 
97232,  503-413-5295/800-950-5295 

Minneapolis  Veterans  Affairs  Medical 
Center,  Forensic  Toxicology 
Laboratory  1  Veterans  Drive, 
Minneapolis,  Minnesota  55417, 612- 
725-2088 

National  Toxicology  Laboratories,  Inc., 
1100  California  Ave.,  Bakersfield,  CA 
93304,  661-322-4250 

NWT  Drug  Testing,  1141  E.  3900  Soudi, 
Salt  Lake  City,  UT  84124, 801-268- 
2431  /  800-322-3361  (Formerly: 
Northwest  Toxicology,  Inc.) 

One  Source  Toxicology  Laboratory,  Inc., 
University  of  Texas  Medical  Branch,  * 
Clinical  Chemistry  Division,  301 
University  Boulevard,  Room  5.158, 
Old  John  Sealy,  Galveston,  Texas 
77555-0551,  409-772-3197 
(Formeriy:  UTMB  Pathology- 
Toxicology  Laboratory) 

Oregon  Medical  Laboratories,  P.O.  Box 
972,  722  East  11th  Ave..  Eugene.  OR 
97440-0972. 541-687-2134 

Pacific  Toxicology  Laboratories.  6160 
Variel  Ave.,  Woodland  Hills,  CA 
91367,  818-598-3110  (Formerly: 
Centinela  Hospital  Airport  Toxicology 
Laboratory 

Pathology  Associates  Medical 
Laboratories,  11604  E.  Indiana, 
Spokane,  WA  99206,  509-926-2400  / 
800-541-7891 

PharmChem  Laboratories,  Inc.,  1505-A 
O'Brien  Dr.,  Menlo  Park.  CA  94025. 
650-328-6200  /  800-446-5177 

PharmChem  Laboratories,  Inc.,  Texas 
Division,  7606  Pebble  Dr.,  Fort  Worth, 
TX  76118,  817-215-8800  (Formerly: 
Harris  Medical  Laboratory) 

Physicians  Reference  Laboratory,  7800 
West  1 1 0th  St. ,  Overland  Patk,  KS 
66210,  913-339-0372  /  800-821-3627 

Poisonlab.  Inc..  7272  Clairemont  Mesa 
Blvd..  San  Diego,  CA  92111, 619-279- 
2600  /  800-882-7272 

Quest  Diagnostics  Incorporated,  3175 
Presidential  Dr..  Atlanta.  GA  30340. 
770-452-1590  (Formerly:  SmithKline 
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Beecham  Clinical  Laboratories, 
SmithKline  Bio-Science  Laboratories) 

Quest  Diagnostics  Incorporated,  4444 
Giddings  Road,  Auburn  Hills,  MI 
48326,  810-373-9120  /  800-^44-0106 
(Formerly:  HealthCare/Preferred 
Laboratories,  HealthCare/MetPath, 
CORNING  Clinical  Laboratories) 

Quest  Diagnostics  Incorporated, 
National  Center  for  Forensic  Science, 
1901  Sulphur  Spring  Rd.,  Baltimore, 
MD  21227,  410-536-1485  (Formerly: 
Maryland  Medical  Laboratory,  Inc., 
National  Center  for  Forensic  Science, 
CORNING  National  Center  for 
Forensic  Science) 

Quest  Diagnostics  Incorporated,  8000 
Sovereign  Row,  Dallas,  TX  75247, 
214-638-1301  (Formerly:  SmithKline 
Beecham  Clinical  Laboratories, 
SmithKline  Bio-Science  Laboratories) 

Quest  Diagnostics  Incorporated,  4770 
Regent  Blvd.,  Irving,  TX  75063,  972- 
916-3376  /  800-52&-0947  (Formerly: 
Damon  Clinical  Laboratories,  Damon/ 
MetPath,  CORNING  Clinical 
Laboratories) 

Quest  Diagnostics  Incorporated,  801 
East  Dixie  Ave.,  Leesburg,  FL  34748, 
352-787-9006  (Formerly:  SmithKline 
Beecham  Clinical  Laboratories, 
Doctors  &  Physicians  Laboratory) 

Quest  Diagnostics  Incorporated,  400 
Egypt  Rd.,  Norristown,  PA  19403, 
610-631-4600  /  800-677-7484 
(Formerly:  SmithKline  Beecham 
Clinical  Laboratories,  SmithKline  Bio- 
Science  Laboratories) 

Quest  Diagnostics  Incorporated,  875 
Greentree  Rd.,  4  Parkway  Ctr., 
Pittsburgh,  PA  15220-3610,  412-920- 
7733  /  800-574-2474  (Formerly:  Med- 
Chek  Laboratories,  Inc.,  Med-Chek/ 
Damon,  MetPath  Laboratories, 
CORNING  Clinical  Laboratories) 

Quest  Diagnostics  Incorporated,  506  E. 
State  Pkw^.,  Schaumburg,  IL  60173, 
800-669-6995/847-885-2010 
(Formerly:  SmithKline  Beecham 
Clinical  Laboratories,  International 
Toxicology  Laboratories) 

Quest  Diagnostics  Incorporated,  7470 
Mission  Valley  Rd.,  San  Diego,  CA 
92108-4406,  619-686-3200  /  800- 
446-4728  (Formerly:  Nichols 
Institute.  Nichols  Institute  Substance 
Abuse  Testing  (NISAT),  CORNING 
Nichols  Institute,  CORNING  Clinical 
Laboratories) 

Quest  Diagnostics  of  Missouri  LLC,  2320 
Schuetz  Rd..  St.  Louis.  MO  63146, 
314-991-1311  /  800-288-7293 
(Formerly:  Quest  Diagnostics 
Incorporated,  Metropolitan  Reference 
-  Laboratories.  Inc.,  CORNING  Clinical 
Laboratories,  South  Central  EKvision) 

Quest  Diagnostics  Incorporated,  One 
Malcohn  Ave..  Teterboro.  NJ  07608. 
201-393-5590  (Formerly:  MetPath. 


Inc..  CORNING  MetPath  Clinical 
Laboratories,  CORNING  Clinical 
Laboratory) 

Quest  Diagnostics  Incorporated,  7600 
Tyrone  Ave.,  Van  Nuys,  CA  91405, 
818-989-2520  /  800-677-2520 
(Formerly:  SmithKline  Beecham 
Clinical  Laboratories) 

Quest  Diagnostics  LLC  (IL),  1355  Mittel 
Blvd.,  Wood  Dale.  IL  60191,  630-595- 
3888  (Formerly:  Quest  Diagnostics 
Incorporated,  MetPath,  Inc.. 
CORNING  MetPath  Clinical 
Laboratories,  CORNING  Clinical 
Laboratories  Inc.) 

San  Diego  Reference  Laboratory,  6122 
Nancy  Ridge  Dr.,  San  Diego,  CA 
92121,  800-677-7995 

Scientific  Testing  Laboratories,  Inc..  463 
Southlake  Blvd..  Richmond.  VA 
23236, 804-378-9130 

Scott  &  White  Drug  Testing  Laboratory, 
600  S.  25th  St.,  Temple,  TX  76504, 
254-771-8379  /  800-749-3788 

S.E.D.  Medical  Laboratories,  5601  Office 
Blvd.,  Albuquerque,  NM  87109,  505- 
727-6300  /  800-999-5227 

South  Bend  Medical  Foundation,  Inc., 
530  N.  Lafayette  Blvd.,  South  Bend, 
IN  46601,  219-234-4176 

Southwest  Laboratories,  2727  W. 
Baseline  Rd.,  Tempe,  AZ  85283,  602- 
438-6507 

Sparrow  Health  System,  Toxicology 
Testing  Center,  St.  Lawrence  Camnpus, 
1210  W.  Saginaw,  Lansing,  MI  48915, 
517-377-0520,  (Formerly:  St. 
Lawrence  Hospital  &  Healthcare 
System) 

St.  Anthony  Hospital  Toxicology 
Laboratory,  1000  N.  Lee  St., 
Oklahoma  Qty.  OK  73101, 405-272- 
7052 

Toxicology  k  Drug  Monitoring 
Laboratory,  University  of  Missouri 
Hospital  &  Clinics,  2703  Clark  Lane, 
Suite  B,  Lower  Level,  Columbia,  MO 
65202. 573-882-1273 

Toxicology  Testing  Service.  Inc.,  5426 
N.W.  79th  Ave.,  Miami,  FL  33166. 
305-593-2260 

UNILAB.  18408  Oxnard  St.,  Tarzana, 
CA  91356,  818-996-7300  /  800-492- 
0800,  (Formerly:  MetWest-BPL 
Toxicology  Laboratory) 

Universal  Toxicology  Laboratories,  LLC, 
10210  W.  Highway  80,  Midland, 
Texas  79706,  915-561-6851  /  888- 
953-8851 

The  following  laboratory  voluntarily 
withdrew  from  the  NLCP  program  on 
October  1, 1999:  Methodist  Hospital 
Toxicology  Services  of  Clarian  Health 
Partners,  Inc.,  Department  of 
Pathology  and  Laboratory  Medicine, 


1701  N.  Senate  Blvd.,  Indianapolis,  IN 

46202,  317-929-3587 
Richard  Kopanda, 

Executive  Officer,  Substance  Abuse  and 
Mental  Health  Services  Adniinistration. 
(PR  Doc.  99-25778  Filed  10-4-99: 8:45  am] 

BILUNQ  CODE  4iaO-l»-U 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 
[WO-440-1820-00  lA] 

Alaska  Resource  Advisory  Council 
(State  of  Alaska),  et  al.;  Renewal 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Interior. 

ACTION:  Alaska  Resource  Advisory 
Council  (State  of  Alaska);  Arizona 
Resource  Advisory  Council  (State  of 
Arizona);  Central  California  Resource 
Advisory  Council,  Northeastern 
California  Resource  Advisory  Council, 
and  Northwestern  California  Resource 
Advisory  Council  (State  of  California): 
Lower  Snake  Resource  Advisory 
Coimcil,  Upper  Snake  Resource 
Advisory  Council,  and  Upper  Columbia- 
Salmon  Clearwater  Resource  Advisory 
Coimcil  (State  of  Idaho);  Western 
Montana  (formerly  Butte)  Resource 
Advisory  Council,  Dakotas  Resource 
Advisory  Council  (States  of  North 
Dakota  and  South  Dakota),  Central 
Montana  (formerly  Lewistown) 
Resource  Advisory  Coimcil,  and  Eastern 
Montana  (formerly  Miles  City)  Resource 
Advisory  Council  (State  of  Montana); 
Northeastern  Great  Basin  Resource 
Advisory  Coimdl.  Mojave-Southem 
Great  Basin  Resource  Advisory  Council, 
and  Sierra  Front-Northwestern  Great 


*  The  Standards  Council  of  Canada  (SCC)  voted 
to  end  its  Laboratory  Acx^editation  Program  for 
Substance  Abuse  (LAPSA)  effective  May  12. 1996. 
Laboratories  certified  through  that  program  were 
accredited  to  conduct  forensic  urine  drug  testing  as 
required  by  U.S.  Department  of  Transportation 
(DOT)  regulations.  As  of  that  date,  the  certification 
of  those  accredited  Canadian  laboratories  will 
continue  under  DOT  authority.  The  responsibility 
for  conducting  quarterly  performance  testing  plus 
periodic  on-site  inspections  of  those  LAPSA- 
acci«dited  laboratories  was  transferred  to  the  U.S. 
DHHS,  with  the  DHHS'  National  Laboratory 
Certification  Program  (NLCP)  contractor  continuing 
to  have  an  active  role  in  the  performance  testing 
and  laboratory  inspection  processes.  Other 
Canadian  laboratories  wishing  to  be  considered  for 
the  NLCP  may  apply  directly  to  the  NLCP 
contractor  just  as  U.S.  laboratories  do. 

Upon  finding  a  Canadian  laboratory  to  be 
qualified,  the  DHHS  will  recommend  that  DOT 
certify  the  laboratory  (Federal  Register,  16  )uly 
1996)  as  meeting  the  minimum  standards  of  the 
"Mandatory  Guidelines  for  Workplace  Drug 
Testing"  (59  FR,  2990a-29931.  9  June  1994).  After 
receiving  the  DOT  certification,  the  laboratory  will 
be  included  in  the  monthly  list  of  DHHS  certified 
laboratories  and  participate  in  the  NLCP 
certification  maintenance  program. 
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Basin  Resource  Advisory  Council  (State 
of  Nevada);  New  Mexico  Resource 
Advisory  Council  (State  of  New 
Mexico):  Eastern  Washington  Resource 
Advisory  Council,  John-Day  Snake 
Resource  Advisory  Council  (States  of 
Oregon,  Washington,  and  Idaho),  and 
Southeast  Oregon  Resource  Advisory 
'  Council  (State  of  Oregon);  and  Utah 
Resource  Advisory  Council  (State  of 
Utah) — Notice  of  Renewal. 

SUMMARY:  This  notice  announces  the 
renewal  of  the  Bureau  of  Land 
Management's  Alaska  Resource 
Advisory  Council  (State  of  Alaska); 
Arizona  Resource  Advisory  Council 
(State  of  Arizona);  Central  California 
Resource  Advisory  Council, 
Northeastern  California  Resource 
Advisory  Council,  and  Northwestern 
CaUfomia  Resource  Advisory  Coimcil 
(State  of  California);  Lower  Snake 
Resource  Advisory  Council,  Upper 
Snake  Resource  Advisory  Council,  and 
Upper  Columbia-Salmon  Clearwater 
Resource  Advisory  Council  (State  of 
Idaho);  Western  Montana  (formerly 
Butte)  Resource  Advisory  Council, 
Dakotas  Resource  Advisory  Council 
(States  of  North  Dakota  and  South 
Dakota),  Central  Montana  (formerly 
Lewistown)  Resource  Advisory  Coimcil, 
and  Eastern  Montana  (formerly  Miles 
Qty)  Resource  Advisory  Council  (State 
of  Montana);  Northeastern  Great  Basin 
Resoiirce  Advisory  Council,  Mojave- 
Southem  Great  Basin  Resource 
Advisory  Coimcil,  and  Sierra  Front- 
Northwestern  Great  Basin  Resource 
Advisory  Council  (State  of  Nevada); 
New  Mexico  Resource  Advisory  Council 
(State  of  New  Mexico):  Eastern 
Washington  Resource  Advisory  Council, 
John-Day  Snake  Resource  Advisory 
Council  (States  of  Oregon,  Washington, 
and  Idaho),  and  Southeast  Oregon 
Resource  Advisory  Council  (State  of 
Oregon);  and  Utah  Resource  Advisory 
Council  (State  of  Utah)  by  the  Secretary 
of  the  Interior  (Secretary)  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act  (FACA)  of 
1972, 5  U.S.C.  Appendix  The  Secretary 
has  determined  the  Councils  are 
necessary  and  in  the  public  interest. 
Copies  of  the  Council  charters  will  be 
filed  with  the  appropriate  committees  of 
Congress  and  the  Library  of  Congress  in 
accordance  with  Section  9(c)  of  FACA. 

The  Federal  Land  Policy  and 
Management  Act,  as  amended,  requires 
the  Secretary  to  establish  advisory 
councils  to  provide  advice  concerning 
the  problems  relating  to  land  use 
planning  and  the  management  of  public 
lands  within  the  area  fpt  which  the 
advisory  councils  are  established.  The 
Councils  will  provide  representative 


counsel  and  advice  to  BLM  on  the 
planning  and  management  of  public 
lands  as  well  as  advice  on  public  land 
resource  issues.  Council  members  will 
be  residents  of  the  State(s)  in  which  the 
Councils  have  jurisdiction  and  will  be 
appointed  by  the  Secretary. 

The  purpose  of  the  Councils  is  to 
advise  the  Secretary,  through  the  BLM, 
on  a  variety  of  planning  and 
management  issues  associated  with  the 
management  of  the  public  lands.  The 
Council  responsibilities  include 
providing  advice  to  BLM  regarding  the 
preparation,  amendment,  and 
implementation  of  land  use  plans; 
providing  advice  on  long-range 
planning  and  establishing  resource 
management  priorities;  and  assisting  the 
BLM  in  identifying  State  or  regional 
standards  for  ecological  health  and 
guidelines  for  grazing. 

Council  members  are  representative  of 
various  industries  and  interests 
concerned  with  the  management, 
protection,  and  utilization  of  the  public 
lands.  These  include  (a)  holders  of 
Federal  grazing  permits  and 
representatives  of  energy  and  mining 
development,  the  timber  industry, 
rights-of-way  interests,  off-road  vehicle 
use,  and  commercial  recreation;  (b) 
representatives  of  nationally  or 
regionally  recognized  environmental 
organizations,  archaeological  and 
historic  interests,  dispersed  recreation, 
and  wild  horse  and  burro  groups;  and 
(c)  representatives  of  State,  county,  and 
local  government,  employees  of  a  State 
agency  responsible  for  management  of 
natural  resources.  Native  American 
tribes,  academia  involved  with  natural 
sciences,  and  the  public-at-large. 

Membership  will  include  individuals 
who  have  expertise,  education,  training, 
or  practical  experience  in  the  planning 
and  management  of  the  public  lands 
and  their  resources  and  who  have  a 
knowledge  of  the  geographical 
jurisdiction(s)  of  the  Councils. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Melanie  Wilson,  Intergovernmental 
Affairs  (640),  Bureau  of  Land 
Management,  1620  L  Street,  NW.  Room 
406  LS,  Washington.  DC  20240. 
telephone  (202)  452-0377. 

Certification  Statement 

I  hereby  certify  the  renewal  of  the 
Alaska  Resource  Advisory  Council 
(State  of  Alaska);  Arizona  Resource 
Advisory  Council  (State  of  Arizona); 
Central  California  Resource  Advisory 
Council,  Northeastern  California 
Resource  Advisory  Council,  and 
Northwestern  California  Resource 
Advisory  Council  (State  of  California); 
Lower  Snake  Resource  Advisory 
Council,  Upper  Snake  Resource 


Advisory  Council,  and  Upper  Columbia- 
Salmon  Clearwater  Resource  Ad\'isory 
Council  (State  of  Idaho);  Western 
Montana  (formerly  Butte)  Resource 
Advisory  Council,  Dakotas  Resource 
Advisory  Council  (States  of  North 
Dakota  and  South  Dakota),  Central 
Montana  (formerly  Lewistown) 
Resource  Advisory  Council,  and  Eastern 
Montana  (formerly  Miles  City)  Resource 
Advisory  Council  (State  of  Montana); 
Northeastern  Great  Basin  Resource 
Advisory  Council,  Mojave-Southem 
Great  Basin  Resource  Advisory  Council, 
and  Sierra  Front-Northwestern  Great 
Basin  Resource  Advisory  Council  (State 
of  Nevada);  New  Mexico  Resource 
Advisory  Council  (State  of  New 
Mexico);  Eastern  Washington  Resource 
Advisory  Council,  John-Day  Snake 
Resource  Advisory  Council  (States  of 
Oregon,  Washington,  and  Idaho),  and 
Southeast  Oregon  Resource  Advisory 
Council  (State  of  Oregon);  and  Utah 
Resource  Advisory  Council  (State  of 
Utah)  are  necessary  and  in  the  public 
interest  in  connection  with  the 
Secretary's  responsibilities  to  manage 
the  lands,  resources,  and  facilities 
administered  by  the  Bureau  of  Land 
Management. 

Dated:  September  20, 1999. 
Bmoe  Babbitt, 
Secretary  of  the  Interior. 
[FR  Doc  99-25826  Filed  10-4-99;  8:45  am) 
BiUJNQ  OOOC  ta^9-*t-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  Draft  Environmental 
Assessment  and  Habitat  Conservation 
Plan  and  Receipt  of  an  Application  for 
an  Incidental  Take  Permit  for 
Construction  of  an  Office  Park  and 
Business  Center,  Castle  Rock,  CO 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice  of  availability  and 

receipt  of  application. 

summary:  Robert  L.  Heir  and  H.R. 
Gannon  have  applied  to  the  Fish  and 
Wildlife  Service  for  an  incidental  take 
permit  pursuant  to  section  10(a)(1)(B)  of 
the  Endangered  Species  Act  of  1973.  as 
amended.  The  applicant  has  been 
assigned  permit  number  TE-017353. 
The  permit  would  authorize  the 
incidental  take  of  the  Preble's  meadow 
jumping  mouse  [Zapus  hudsonius 
preblei).  federally  listed  as  threatened, 
and  loss  and  modification  of  its  habitat 
associated  with  construction  and  use  of 
Brookside  Office  Park  and  Brookside 
Business  Center.  The  permit  would 
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cover  disturbances  to  areas  at  the  Office 
Park  and  Business  Center  subsequent  to 
May  13, 1998,  the  date  of  the  listing  of 
the  Preble's  mouse  as  a  threatened 
species,  including  distvu'bances  that 
occur  prior  to  the  date  of  issuance  of  the 
Proposed  Permit,  and  it  would  be  in 
eRiect  for  11  years  from  the  date  of 
issuance. 

We  announce  the  receipt  of  the 
applicants'  incidental  take  permit 
application  that  includes  a  combined 
proposed  Habitat  Conservation  Plan 
(HCP)  and  Environmental  Assessment 
(EA)  for  the  Preble's  meadow  jumping 
mouse  for  the  Brookside  Office  Park  and 
Brookside  Busines  Center.  The  proposed 
HCP/EA  is  available  for  public 
comment.  It  fiilly  describes  the 
proposed  project  and  the  measures  the 
applicants  would  undertake  to 
minimize  and  mitigate  project  impacts 
to  the  Preble's  meadow  jumping  mouse. 
DATES:  Written  comments  on  the  permit 
application.  Habitat  Conservation  Plan, 
and  Environmental  Assessment  should 
be  received  on  or  before  November  4, 
1999. 

ADDRESSES:  Comments  regarding  the 
permit  application  and  HCP/EA  should 
be  addressed  to  LeRoy,  Carlson,  Field 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  Colorado  Field  Office,  755 
Parfet  Street,  Suite  361,  Lakewood, 
Colorado  80215. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kathleen  Linder,  Fish  and  Wildlife 
Biologist,  Colorado  Field  Office, 
telephone  (303)  275-2370. 
SUPPLBICNTARY  INFORMATION: 

Documeiit  Availability 

Individuals  wishing  copies  of  the 
HCP/EA  and  associated  documents  for 
review  should  immediately  contact  the 
above  office.  Documents  also  will  be 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Lakewood,  Colorado  field 
office  (see  ADDRESSES  above). 

Background 

Section  9  of  the  Act  and  Federal 
regulation  prohibit  the  "take"  of  a 
species  listed  as  endangered  or 
threatened.  Take  is  defined  under  the 
Act,  in  part,  as  to  kill,  harm,  or  harass 
a  fiaderdly  listed  species.  However,  the 
Service  may  issue  permits  to  authorize 
"incidental  take"  of  listed  species  under 
limited  circumstances.  Incidental  Take 
is  defined  imder  the  Act  as  take  of  a 
listed  species  that  is  incidental  to,  and 
not  the  purpose  of,  the  carrying  out  of 
an  otherwise  lawful  activity  under 
limited  circumstances.  Regulations 
governing  permits  for  threatened  species 
are  promulgated  in  50  CFR  17.32. 


The  Brookside  Office  Park  and 
Brookside  Business  Center  are  located 
in  portions  of  Sections  11, 14, 15,  and 
23  of  Tovmship  8  South,  Range  67  West, 
Town  of  Castle  Rock,  Douglas  County, 
State  of  Colorado.  The  projects  will 
disturb  a  total  of  7.28  acres  of  ground 
undisturbed  as  of  the  Listing  Date  that 
may  result  in  incidental  take. 
Completion  of  the  Office  Park  project 
will  impact  1.15  acres.  The  remaining 
6.13  acres,  yet  to  be  disturbed,  will  be 
at  the  Business  Center  site.  Both  sites 
will  impact  upland  areas  only. 

Alternatives  considered  in  addition  to 
the  Proposed  Action,  were  an  alternate 
site  location,  alternate  site  design,  and 
no  action.  None  of  these  alternatives 
eliminated  potential  take  of  Preble's. 
The  onsite,  offsite,  and  cumulative 
impacts  of  the  Projects  and  all 
associated  development  and 
construction  activities  and  mitigation 
activities  proposed  by  the  HCP  will 
have  no  significant  impact  on  the 
Preble's  mouse,  other  threatened  or 
endangered  species,  vegetation,  wildlife, 
wetlands,  geology/soils,  land  use,  water 
resources,  air  and  water  quaUty,  or 
cultural  resources.  The  Projects  will 
only  disturb  upland  areas  which  are  less 
biologically  productive  and  include  less 
significant  potential  Preble's  mouse 
habitat  than  the  riparian  and  ecotone 
areas  undisturbed  by  the  projects  and 
the  focus  of  the  mitigation  activities. 
The  mitigation  will  likely  provide  a  net 
benefit  to  the  Preble's  mouse  and  other 
wildlife  by  benefitting  the  more 
productive  riparian  and  ecotone  areas, 
which  have  more  potential  as  habitat, 
more  than  the  negative  impacts  of  the 
disturbance  of  the  upland  areas  on 
potential  habitat  areas. 

Only  one  federally  listed  species,  the 
threatened  Preble's  meadow  jumping 
mouse,  ocau5  on  site  and  has  the 
potential  to  be  adversely  affected  by  the 
project.  To  mitigate  impacts  that  may 
result  from  incidental  take,  the  HCP 
provides  that  mitigation  for  the  Office 
Park  will  be  0.69  acres  of  restoration 
and  5.19  acres  of  enhancement. 
Mitigation  for  the  Business  Center  will 
be  18.39  acres  of  enhancement.  All  of 
the  proposed  mitigation  area  is  within 
the  boundaries  of  the  Property,  all  of 
which  is  included  in  the  drainage  basin 
of  East  Plum  Creek.  The  mitigation  will 
focus  on  planting  of  willows  and  grasses 
in  five  units  on  the  property.  Russian 
knapweed,  a  noxious  weed,  would  be 
removed  as  part  of  the  plan. 

Success  of  mitigation  e^orts  will  be 
defined  as  70  percent  survival  and 
establishment  of  plantings,  and  it  will 
be  monitored  aimually  in  the  summer 
by  the  Applicants  for  the  first  5-year 
period  and  every  2  years  for  the 


following  6  years,  or  until  success  is 
achieved  if  longer  than  6  years.  Success 
will  be  measured  by  the  use  of  photo 
points  analysis  in  each  mitigation  unit. 
The  Applicants  will  be  responsible  for 
replanting  if  success  is  not  achieved  by 
the  end  of  the  first  5-year  period.  The 
Applicants  are  committed  to  provide  the 
necessary  funding  to  support  the 
mitigation.  The  AppUcants  will  place 
the  necessary  funds  into  an  escrow  or 
similar  type  account  that  will  limit  use 
of  the  funds  for  mitigation  activities. 
This  notice  is  provided  pursuant  to 
section  10(c)  of  the  Act.  We  will 
evaluate  the  permit  application,  the 
Plan,  and  comments  submitted  therein 
to  determine  whether  the  application 
meets  the  requirements  of  section  10(a) 
of  the  Act.  If  it  is  determined  that  those 
requirements  are  met,  a  permit  will  be 
issued  for  the  incidental  take  of  the 
Preble's  meadow  jumping  mouse  in 
conjunction  with  the  construction  and 
use  of  the  Brookside  Office  Park  and 
Brookside  Business  Center.  The  final 
permit  decision  will  be  made  no  sooner 
than  November  4, 1999. 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.]  and  the 
National  Environmental  Policy  Act  of  1969, 
as  amended  (42  U.S.C  4321  et  seq.). 

Dated:  September  22, 1999. 

TenyTenell, 

Deputy  Regional  Director,  Fish  and  Wildlife 
Service,  Denver,  Colorado. 

[FR  Doc.  99^25534  Filed  10-4-99;  8:45  am) 

■LUNQ  CODE  431«-»4I 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managamant 

[UT-040-«3a-1210-00] 

Notica  of  Cloaura  of  Public  Lands; 
Utah 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACnON:  Notice  of  a  temporary  closure  to 
off  highway  vehicle  use  in  the  Spring 
Creek  Canyon  Wilderness  Study  Area. 

summary:  This  notice  closes  to  off 
highway  vehicle  (OHV)  use 
approximately  4400  acres  of  the  Spring 
Creek  Canyon  Wilderness  Study  Area 
(WSA).  An  area  within  the  WSA  that 
will  remain  open  to  vehicle  use  is  the 
existing  way  into  Kanarra  Creek. 
Signing  and  a  physical  barrier  in  Spring 
Creek  Canyon  will  be  used  as  necessary 
to  facilitate  this  action.  The  authority  for 
this  action  is  43  CFR  8341.2. 
DATES:  This  clostire  will  begin 
immediately  and  remain  in  effect 
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indefinitely  or  until  action  is  taken  to 
complete  a  permanent  closure. 
ADDRESSES:  Copies  of  maps  are  available 
at  the  Bureau  of  Land  Management 
(BLM).  Cedar  City  Field  Office,  176  East 
DL  Sargent  Drive,  Cedar  City,  Utah 
84720  and  BLM  Utah  State  Office,  324 
South  State  Street,  P.O.  Box  45155,  Sah 
Lake  City,  Utah  84145-0155. 
FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Egerton,  Cedar  City  Field  Office,  at 
(435) 586-2401. 

SUPPLEMENTARY  INFORMATION:  The  4433 
acre  Spring  Creek  Canyon  WSA  was 
established  in  1980. 

The  WSA  is  ciirrently  designated  as 
open  to  OHV  use  as  dociunented  in  the 
Off  Road  Vehicle  Designation  and 
Implementation  Plan  (OHV  Plan)  for 
Beaver  River  Resource  Area  completed 
in  1987.  The  OHV  plan  also  prescribes 
that  BLM  monitor  ongoing  (OHV) 
activity  and,  if  necessary,  adjust  the 
time,  location,  or  quantity  of  use.  The 
Interim  Management  Policy  for  WSA's 
restricts  vehicle  travel  to  existing  ways 
present  at  the  time  of  WSA  designation 
to  prevent  impairment  of  areas  with 
wilderness  characteristics.  The  Spring 
Creek  Canyon  WSA  has  received 
considerable  increase  in  OHV  use, 
extending  of  OHV  routes,  and 
impairment  of  wilderness  character 
since  designation  of  this  WSA.  Further, 
a  recent  action  of  bulldozing  in  Spring 
Creek  Canyon  has  occurred  which  has 
caused  further  impairment.  Therefore, 
BLM  is  temporarily  closing  to  OHV  use 
the  area  as  described  above. 

Dated:  September  23, 1999. 
Craig  Egarton, 
Acting  District  Manager. 
[FR  Doc  99-25483  Filed  10-4-99;  8:45  am) 
■UMO  COM  411(M)0-M 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Announcement  of  Posting  of  Invitation 
for  Exchange  of  Natural  Qa»  From 
Federal  Properties  In  the  Gulf  of 
Mexico 

AO0ICY:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  invitation  for 
exchange  of  Federal  royalty  gas. 

SUMMARY:  The  Minerals  Management 
Service  will  post  on  MMS's  Internet 
Home  Page,  and  make  available  in  hard 
copy,  a  public  competitive  offering  of 
approximately  260  million  cubic  feet 
per  day  of  natural  gas,  to  be  taken  as 
royalty-in-kind  from  Federal  properties 
in  the  Gulf  of  Mexico  Region  (GOMR) 


under  an  Invitation  For  Exchange  (IFE), 
Number  MMS-RIK-2000-GOMR-OOl. 

DATES:  The  IFE  will  be  posted  on  MMS's 
Internet  Home  Page  on  or  about  October 
8, 1999.  Bids  will  be  due  to  MMS,  at  the 
posted  receipt  location,  on  or  about 
October  22. 1999.  MMS  will  notify 
successful  bidders  on  or  about  October 
29, 1999.  The  Federal  Government  will 
begin  actual  taking  of  awarded  royalty 
gas  volumes  for  delivery  to  successful 
bidders  for  a  4-month  period  beginning 
on  December  1, 1999.  A  preliminary  list 
of  properties  from  which  MMS  is 
considering  taking  royalty  gas  was 
posted  September  27, 1999,  on  MMS's 
Internet  Home  Page. 

ADDRESSES:  The  IFE  will  be  posted  on 
MMS's  Home  Page  at  http:// 
www.mms.gov  under  the  icon  "What's 
New."  The  IFE  may  also  be  obtained  by 
contacting  Mr.  Michael  Del-Colle  at  the 
address  in  the  FURTHER  INFORMATION 
section.  Bids  should  be  submitted  to  the 
address  provided  in  the  IFE. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  on  MMS's  RIK 
pilots,  contact.Mr.  Bonn  J.  Macy, 
Minerals  Management  Service,  1849  C 
Street,  N.W.,  MS-4230.  Washington 
D.C.  20240;  telephone  number  (202) 
208-3827;  fax  (202)  208-3918;  e-mail 
Bonn.Macy@mms.gov.  For.additional 
information  concerning  the  IFE 
document,  terms,  and  process  for 
Federal  leases,  contact  Mr.  Michael  Del- 
Colle,  Minerals  Management  Service, 
MS-2510,  381  Elden  Street,  Hemdon, 
VA  20170-4817;  telephone  number 
(703)  787-1375;  fax  (703)  787-1009;  e- 
mail  Michael.Del-CoUe^nms.gov. 

SUPPLBMENTARY  INFORMATION:  This 
offering  of  natural  gas  in  the  IFE  begins 
the  third  of  MMS's  three  planned  ROC 
pilots  and  will  involve  Federal 
properties  in  the  Gulf  of  Mexico  Region 
(GOMR).  The  first  Pilot  involved  crude 
oil  bom  Federal  and  State  of  Wyoming 
properties  in  Wyoming  and  the  second 
was  limited  to  Federal  properties  in  the 
8(g)  zone  of  the  GOMR,  offshore  of 
Texas.  MMS's  objective  in  this  third 
pilot,  as  in  all  its  pilots,  is  to  identify 
the  circumstances  in  which  taking  oil 
and  gas  royalties  as  a  share  of 
production  (RIK)  is  a  viable  alternative 
to  its  usual  practice  of  collecting  oil  and 
gas  royalties  as  a  share  of  the  value 
received  by  the  lessee  for  sale  of  the 
production.  This  third  pilot  is  expected 
to  last  2  to  3  years. 

This  IFE  will  offer  approximately  260 
million  cubic  feet  per  day  of  natural  gas 
from  about  146  Federal  properties 
located  in  the  High  Island,  East  and 
West  Cameron,  and  Sabine  Pass  areas  of 
the  GOMR.  The  royalty  gas  flows 


through  about  75  facility  measurement 
points  (FMP's)  on  five  pipeline  systems. 

Purchasers  may  bid  on  production 
from  individual  properties  and/or  on 
groups  of  properties.  Under  the  terms  of 
the  offer,  successful  bidders  would  take 
the  royalty  gas  from  specified  properties 
and  locations  near  the  lease  and,  in 
return,  deliver  natural  gas  in  equivalent 
amoimts  and  qualities  to  a  specified . 
location.  Bids  will  be  due  as  specified 
in  the  IFE  on  October  22, 1999; 
successful  bidders  will  be  notified  on  or 
about  October  29, 1999. 

The  following  are  some  of  the 
additional  details  regarding  the  offering 
that  will  be  posted  in  the  IFE  on  or 
about  October  8, 1999. 

•  List  of  specific  properties; 

•  For  each  property — FMP  location 
and  identification  number,  average  dai^ 
royalty  volume,  quality,  current 
operator;  and  other  pipeline 
information.    . 

•  Bid  basis; 

•  Reporting  requirements; 

•  Terms  and  conditions;  and 

•  Contract  format. 
Information  on  the  internet  posting 

and  availability  of  the  IFE  in  hard  copy 
are  being  made  available  to  oil  and  gas 
trade  journals  as  well  as  in  this  Federal 
Register  notice. 

Dated:  September  29, 1999. 
Walter  D.  Cniickshank, 
Associate  Director  for  Policy  tind 
Management  bnpmvement. 
(FR  Doc.  99-25830  Filed  10-4-99;  8:45  am] 
MLLMQ  CODE  4310-4VI-P 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  Information  Collection 
under  Review:  Application  to  Preserve 
Residence  for  Naturalization. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  August  17, 1999 
at  64  FR  44748,  allowing  for  a  60-day 
public  comment  period.  No  comments 
were  received  by  the  INS  on  this 
proposed  information  collection. 

Ine  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
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comments.  Comments  are  encouraged 
and  will  be  accepted  until  November  4, 
1999.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention^  Stuart  Shapiro. 
Department  of  Justice  Desk  Officer, 
Room  10235,  Washington,  DC  20530; 
202-395-7316. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  acciuvcy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  biutlen  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g:,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Iiifbnnation 
CoUection 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  to  Preserve  residence  for 
Naturalization. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  N-470.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  brief 
abstract:  Primary:  Individuals  or 
Households.  The  information  will  be 
used  to  determine  whether  an  alien  who 
intends  to  be  absent  from  United  States 
for  a  period  of  one  year  or  more  is 
eligible  to  preserve  residence  for 
naturalization  purposes. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 


estimated  for  an  average  respondent  to 
respond:  300  responses  at  15  minutes 
(.25)  hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  75  annual  burden  hours. 

If  you  have  additional  conunents, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice.  Room  5307, 425  I  Street,  NW., 
Washington.  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s]  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850.  Washington  Center, 
1001  G  Street.  NW,  Washington,  DC 
20530. 

Dated:  September  29. 1999. 
Richard  A.  Sloan, 

Department<3earance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
(FR  Doc.  99-25762  Filed  10-4-99;  8:45  am] 
MLLMQ  COOE  441»-1«-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Servlca 
PNS  No.  202S-«9] 

Announcement  of  a  Meeting  on  the 
Status  of  the  Evaluation  of  the 
Employment  Verification  Pilots 

agency:  Immigration  and  Naturalization 

Service,  Justice. 

action:  Notice  of  meeting. 

summary:  On  September  15. 1997,  the 
Immigration  and  Naturalization  Service 
(Service)  published  a  notice  in  the 
Federal  Register  describing  pilot 
programs  that  are  required  by  section 
403  of  the  Illegal  Immigration  Reform 
and  Immigrant  Responsibility  Act  of 
1996  (IIRIRA).  The  pilots  include:  (1) 
The  Basic  Pilot — requiring  participating 
employers  to  verify  employment 
authorization  for  all  new  employees, 
regardless  of  citizenship;  (2)  the  Citizen 
Attestation  Pilot;  and  (3)  the  Machine- 
Readable  Document  Pilot.  The  purpose 
of  this  notice  is  to  annoimce  to 
interested  members  of  the  public  a 


meeting  on  the  current  status  of  the 
evaluation  of  the  Pilots  and  to  solicit 
comments  and  suggestions  on  the 
proposed  methodology  for  the  Basic 
Pilot. 

DATE  AND  TIME:  The  meeting  will  be  held 
on  Tuesday.  October  19. 1999.  from  10 
a.m.-12  p.m.. 

addresses:  The  meeting  will  be  held  at 
the  Immigration  and  Naturalization 
Service  Headquarters,  425  I  Street  NW.. 
Washington.  DC  20536.  Shaughnessy 
Room,  6th  floor  Conference  Room. 

FOR  FURTHER  INFORMATION  CONTACT. 
Service  contact:  Sally  Goya,  Office  of 
Policy  and  Plaiming.  Immigration  and 
Naturalization  Service,  425  I  Street  NW., 
Washington.  DC  20536,  Telephone: 
(202)  616-0543.  Research  contact:  Dr. 
Carolyn  F.  Shettle,  Temple  University/ 
Institute  for  Survey  Research.  4646  40th 
Street  NW.,  Washington.  DC  20016. 
Telephone:  (202)  537-6700  Fax:  (202) 
537-6873.  E-mail:  cschettle@erols.com. 

supplementary  information:  The  Basic 
Pilot  was  established  by  the  Service  in 
response  to  section  403  of  the  IIRIRA. 
The  Basic  Pilot  is  a  free  employment 
eligibility  confirmation  system  operated 
by  this  Siervice  and  the  Social  Seciirity 
Administration  to  test  a  method  of 
providing  effective,  nondiscriminatory 
employment  eligibility  verification.  The 
Basic  Pilot  will  allow  particifwting 
employers  to  confirm  the  employment 
eligibility  of  their  newly  hired 
employees  and  help  maintain  a  stable, 
legal  workforce.  The  evaluation,  which 
was  also  mandated  by  the  IIRIRA,  is 
being  conducted  by  two  independent 
contractors.  Temple  University's 
Institute  for  Survey  Research  and  the 
Westat  Corporation. 

Summary  of  Agenda 

•  Introductions 

•  Overview  of  the  Basic  Pilot  Program 

•  Overview  of  the  evaluation  goals 

•  Presentation  of  the  proposed 
methodological  approach  for  collecting 
data  on  the  Basic  Pilot  Program 

•  Presentation  of  analysis 

•  Questions  and  comments 

Public  Participation 

The  meeting  is  open  to  the  public,  but 
advance  notice  of  attendance  is 
requested  to  ensure  adequate  seating. 
Persons  planning  to  attend  should 
notify  Dr.  Shettle  at  least  5  days  prior  to 
the  meeting.  Members  of  the  public  may 
pose  questions  or  make  comments 
during  the  meeting;  however,  written 
questions  submitted  in  advance  would 
be  appreciated. 
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Dated:  September  29, 1999. 
Doris  Meinner, 

Commissioner,  Immigration  and 
Naturalization  Service. 
(FR  Doc.  99-25763  Filed  1&-4-99: 8:45  am] 
■UMQ  CODE  4410-10-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OiMB  Review; 
Comment  Request 

September  29, 1999. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  chapter  35).  A  copy  of  each 
individu&l  ICR.  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor,  Departmental  Clearance  Officer. 
Ira  Mills  ({202}  219-5096  ext.  143)  or  by 
E-Mail  to  Mills-Ira@dol.gov. 

Comments  should  be  send  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  For  BLS,  DM. 
ESA.  ETA.  MSHA.  OSHA,  PWBA.  or 
VETS.  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ({202}  395-7315),  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proopsed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other    ■ 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  Standards 
Administration. 

Title:  OFCCP  Recordkeeping  and 
Reporting  Requirements. 

OMB  Number:  1215-0072. 


Frequency:  Annually. 

Affected  Public:  Businesses  or  other 
for-profit:  Not  for-profit  institutions: 
State,  Local  or  Tribal  Government. 

Number  of  Respondents:  89,807. 

Estimated  Time  Per  respondent: 

Recordkeeping — ^Initial  Development 
of  AAP:  179.46. 

Recordkeeping — Annual  Update  of 
AAP:  74,889. 

Recordkeeping — Maintenance  of  AAP: 
74,889. 

Recordkeeping — Uniform  Guidelines 
on  Employee  Selection  Procedures: 
2.18. 

Reporting— SF  100:  3.7. 

Reporting — Scheduling  Letter:  4.5. 

Reporting — Compliance  Check  Letter: 
.4. 

Total  Burden  Hours:  13,701,349. 

Total  Annualized  capital/startup 
costs:  SO. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  Recordkeeping  and 
reporting  obligations  incurred  by 
Federal  contractors  under  E.0. 11246, 
Section  503  of  the  RehabiUtation  Act  of 
1973,  and  affirmative  action  provisions 
of  the  Vietnam  Era  Veterans' 
Readjustment  Assistance  Act,  38  U.S.C. 
4212,  are  necessary  to  substantiate 
compliance  with  nondiscrimination  and 
affirmative  action  requirement  enforced 
by  OFCCP. 
Ira  L.  Mills. 

Department  Clearance  Officer. 
(FR  Doc.  9»-25812  Filed  10-4-99;  8:45  am] 

BOJJNQ  CODE  451fr-Zr-M 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Proposed  Collection;  Comment 
Request 


action:  Notice. 


summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 


Employment  Standards  Administration 
is  soliciting  comments  concerning  the 
proposed  new  information  collection  of 
The  Office  of  Federal  Contract 
Compliance  Programs'  Equal 
Opportunity  Survey.  A  copy  of  the 
proposed  information  collection  request 
can  be  obtained  by  contacting  the  office 
listed  below  in  the  addressee  section  of 
this  Notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  on  or  before  December 
6. 1999. 

ADDRESSEE:  Ms.  Patricia  A.  Forkel,  U.S. 
Department  of  Labor,  200  Constitution 
Ave.,  N.W.,  Room  S-3201,  Washington. 
D.C.  20210,  telephone  (202)  693-0339 
(this  is  not  a  toll-fi«e  number),  fax  (202) 
693-1451. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Government  contractors  provide 
information  on  their  personnel  activities 
and  the  results  of  their  affirmative 
efforts  to  employ  and  promote 
minorities  and  women.  This 
information  is  used  to  select  specifically 
identified  contractors  for  compliance 
evaluations  and  technical  assistance. 
This  requirement  has  been  established 
under  Executive  Order  11246,  as 
amended;  Section  503  of  the 
RehabiUtation  Act  of  1973,  as  amended, 
and  the  Vietnam  Era  Veterans' 
Readjustment  Assistance  Act  of  1974,  as 
amended,  38  USC  4212,  and  OFCCP's 
implementing  regulations  at  41  CFR 
(Code  of  Federal  Regulations)  Chapter 
60. 

n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  i>erformance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  evaluate  tne  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

•  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 
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m.  Current  Actions 

The  Depctrtment  of  Labor  is 
developing  an  Equal  Opportunity 
Survey  in  order  to  improve  its 
implementation  of  the  laws  enforced  by 
OFCCP:  Executive  Order  11246,  as 
amended;  Section  503  of  the 
Rehabilitation  Act  of  1973,  as  amended; 
and  the  affirmative  action  provisions  of 
the  Vietnam  Era  Veterans'  Readjustment 
Assistance  Act  of  1974,  as  amended,  38 
U.S.C.  4212.  The  three-part  survey,  as 
currently  envisioned,  would  collect 
general  information  on  the  status  of  the 
federal  contractor's  affirmative  action 
plan  and  aggregated- personnel  and 
compensation  data,  with  a  breakdown 
by  gender  and  minority  status. 

^ch  year,  OFCCP  will  collect  survey 
data  from  federal  contractors  who  are 
subject  to  the  laws  enforced  by  the 
agency.  DOL's  goals  for  the  survey  are: 
to  increase  compliance  with  equal 
employment  opportimity  requirements 
by  improving  contractor  self-awareness; 
to  improve  the  deployment  of  scarce 
federal  govenunent  resources  toward 
contractors  more  likely  than  not  to  be  in 
noncompliance;  and  to  increase  agency 
efficiency  by  building  on  the  tiered- 
review  process  already  accomplished  by 
OFCCP's  regulatory  reform  efforts, 
thereby  allowing  better  resource 
allocation. 

In  consultation  with  the  Office  of 
Management  and  Budget  (0MB),  DOL 
has  developed  a  plan  for  phasing  in  the 
implementation  of  the  Equal 
Opportunity  Survey.  As  part  of  the 
developmental  process,  the  instnmient 
first  is  being  tested  using  procedures 
established  by  the  Bureau  of  Labor 
Statistics  to  assure  that  it  is  structured 
in  a  manner  that  respondents 
understand  and  that  the  data  OFCCP  is 
seeking  are  readily  available. 

Once  the  survey  development  process 
has  been  completed,  the  siuvey  will  be 
phased  in  using  two  mailings  in  FY 
2000.  The  phase-in  process  will  allow 
updating  of  the  flagged  contractor  list 
with  the  new  EEO-1  data  expected  in 
the  svunmer  of  2000.  It  will  also  permit 
modifications  to  be  made  to  data 
processing  procediues  to  assiue  timely 
processing. 

Phase  I— Survey  Instrument 
Development 

During  this  phase  the  survey 
instrument  will  be  put  in  final  form  and 
tested  for  clarity;  the  analytical  model 
will  be  developed;  and,  initial 
consultation  with  an  outside  contractor 
on  siirvey  processing  procedures  will 
take  place. 

The  draft  siuvey  instrument  has  been 
tested  and  evaluated  using  the  facilities 


of  the  Bureau  of  Labor  Statistics 
Behavioral  Science  Research  Center. 
This  assures  that  the  definitions  and 
instructions  are  clearly  written  and  can 
be  readily  imderstood.  Suggestions  for 
improving  the  clarity  of  the  form  have 
been  incorporated  into  the  current 
version.  This  part  of  the  process  began 
in  August  1999  and  was  completed  in 
September  1999. 

Between  October  1999  and  January 
2000  the  Department  will  field  test  the 
survey  instrument.  This  field  test, 
conducted  on  a  volimtary  basis,  will  be 
designed  to  test  the  procedures  used 
when  the  survey  is  implemented  and 
will  include  a  follow-up  component  for 
both  respondents  and  nonrespondents. 
The  field  test  will  be  conducted  by 
OFCCP  with  the  assistance  of  BLS. 
Following  the  field  test,  appropriate 
revisions  will  be  made  to  the  siuvey 
instrument.  The  final  report  of  the 
results  of  the  field  test  and  the  siuvey 
in  final  form  will  be  included  with  the 
final  ICR  submission  to  OMB  in  January 
2000. 

Phase  n— Survey 

At  this  time  OFCCP  intends  to  send 
the  survey  to  contractor  establishments 
that  are  "flagged"  by  OFCCP's  Equal 
Employment  Data  System  (EEDS)  as 
being  potentially  out  of  compliance 
with  &cecutive  Order  11246.  An  initial 
mailing  of  the  survey  will  be  made  to 
respondents  selected  from  those 
establishments  that  were  flagged  in 
1999.  Approximately  7,000  of  the 
flagged  estabUshments  will  be  surveyed 
in  April  2000.  This  number  was  chosen 
to  provide  a  sufficient  sample  to  test  the 
data  intake  and  processing  procedures. 
Flagged  establishments  will  be  selected 
for  the  survey  based  on  geographic 
location  and  size. 

The  survey  data  bom  the  initial 
mailing  will  be  processed  and  analyzed 
and  the  results  used  to  identify 
establishments  for  compliance 
evaluations.  The  analytical  model  will 
result  in  a  ranking  of  contractors  based 
on  the  nature  and  number  of  adverse 
indicators.  CompUance  evaluations  will 
be  scheduled  beginning  with  those 
establishments  with  the  highest 
rankings  on  the  indicator  scale.  As  part 
of  the  compUance  evaluation  process, 
survey  responses  will  be  validated  for  a 
sample  of  establishments  to  assure  that 
accurate  data  are  being  submitted. 
EstabUshments  where  compliance 
evaluations  are  not  initiated  may  be 
notified  of  areas  that  require  additional 
self-analysis. 

The  second  mailing  will  be  sent  to  the 
flagged  establishments  that  were  not 
previously  surveyed  in  the  first  mailing 
(i.e.,  about  53,000  establishments). 


These  surveys  will  be  mailed  in  late  FY 
2000.  and  will  be  used  to  select 
establishments  for  compliance 
evaluations  during  FY  2001.  Thereafter 
OFCCP  intends  to  survey  contractors  on 
an  annual  basis. 

Type  of  Review:  New  Collection. 

Agency:  Employment  Standards 
Administration. 

Title:  Eaual  Opportunity  Survey. 
,  Affected  Public:  Businesses  or  other 
for-profit;  Not-for-profit  institutions; 
State,  Local  or  Tribal  GovemmenL 

Total  Respondents:  60,000. 

Frequency:  Annually. 

Total  ResDonses:  60,000. 

Estimatea  Time  Per  Response:  12 
hours. 

Estimated  Total  Burden  Hours: 
720,000. 

Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintenance):  $60,000. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  pubUc  record. 

Dated:  Septeml>er  30, 1999. 
Margaret  J.  SbBRill, 

Chief,  Branch  of  Management  Review  and 
Internal  Control,  Division  of  Financial 
Management,  Office  of  Management, 
Administration  and  Planning.  Employment 
Standards  Administration. 
(PR  Doc.  99-25811  Filed  10-4-99;  8:45  am] 

BILUNQ  OOOE  481»-37-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  the  Medical 
Uses  of  Isotopes:  Meeting  Notics 

AQB4CY:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  will  convene  a 
meeting  of  the  Advisory  Committee  on 
the  Medical  Uses  of  Isotopes  (ACMUI) 
on  October  20, 1999.  The  meeting  will 
take  place  at  the  address  provided 
below.  All  sessions  of  the  meeting  will 
be  open  to  the  public.  Topics  of 
discussion  will  include:  (1)  the  revision 
of  the  NRC's  medical  regulations,  in 
preparation  for  the  Committee's 
participation  in  the  October  21, 1999, 
Commission  briefing  on  10  CFR  Part  35 
(64  FR  44965);  and  (2)  the  Committee's 
self-review,  using  the  criteria  previously 
developed  to  evaluate  the  performance 
of  the  Committee. 

DATES:  The  meeting  will  be  held  bom  2 
to  5  p.m.  on  October  20, 1999. 
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ADDRESSES:  U.S.  Nuclear  Regulatory 
Commission,  Two  White  Flint  North, 
11545  Rockville  Pike.  Room  T2B3, 
Rockville,  MD  20852-2738. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Flack,  U.S.  Nuclear  Regulatory 
Commission,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  Mail  Stop  T-9- 
F31,  Washington  DC  2055S,  Telephone 
(301)  415-5681. 

Conduct  of  the  Meeting 

Manuel  D.  Cerqueira,  M.D.,  will  chair 
the  meeting.  Dr.  Cerqueira  will  conduct 
the  meeting  in  a  manner  that  will 
facilitate  the  orderly  conduct  of 
business.  The  following  procediues 
apply  to  public  participation  in  the 
meeting: 

1.  Persons  who  wish  to  provide  a 
written  statement  should  submit  a 
reproducible  copy  to  Diane  Flack 
(address  listed  previously),  by  October 
12. 1999.  Statements  must  pertain  to  the 
topics  on  the  agenda  for  the  meeting. 

2.  At  the  meeting,  questions  firom 
members  of  the  public  will  be  permitted 
at  the  discretion  of  the  Chairman. 

3.  The  transcript  and  written 
comments  will  be  available  for 
inspection,  and  copying  for  a  fee,  at  the 
NRC  Public  Document  Room,  2120  L 
Street,  NW,  Lower  Level,  Washington 
DC  20555,  telephone  (202)  634-3273,  on 
or  about  November  22, 1999.  Minutes  of 
the  meeting  will  be  available  on  or 
about  December  20, 1999. 

4.  Seating  for  the  public  will  be  on  a 
first-come,  first-served  basis. 

This  meeting  will  be  held  in 
accordance  with  the  Atomic  Energy  Act 
of  1954,  as  amended  (primarily  Section 
161a);  the  Federal  Advisory  Committee 
Act  (5  U.S.C.  App);  and  the 
Commission's  regulations  in  Title  10, 
U.S.  Code  of  Federal  Regulations,  Part  7. 

Dated:  September  29, 1999. 
Andrew  L.  Batat, 

Advisory  Committee  Management  Officer. 
[PR  Doc.  99-25796  Filed  10-4-99:  8:45  am] 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Dellsling;  Notice  of  Application 
To  Withdraw  From  Listing  and 
RagistFStion;  (HypsrFeed 
Tachnologlas,  Inc.,  Common  Stock, 
$.001  Par  Value)  File  No.  1-11108 

September  29, 1999. 

HyperFeed  Technologies,  Inc. 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 


Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  security  specified  above 
("Security")  from  listing  and 
registration  on  the  American  Stock 
Exchange  LLC  ("Amex"  or  "Exchange"). 

The  Security  has  been  listed  for 
trading  on  the  Amex  and,  pursuant  to  a 
Registration  Statement  filed  with  the 
Commission  on  Form  8-A,  became 
designated  for  quotation  on  the  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq")  on 
September  17, 1999.  Trading  in  the 
shares  of  the  Security  on  the  Nasdaq 
commenced  at  the  opening  of  business 
on  September  23, 1999. 

In  making  the  determination  to 
transfer  the  trading  of  shares  of  its 
Seciuity  bom  the  Amex  to  the  Nasdaq, 
the  Company,  whose  primary  business 
relates  to  technology,  has  stated  its 
belief  that  there  exist  greater  potential 
benefits  to  its  shareholders  from  trading 
on  the  Nasdaq. 

The  Company  has  complied  with  the 
rules  of  the  Amex  by  fillip  with  the 
Exchange  a  certified  copy  of  the 
preambles  and  resolutions  adopted  by 
its  Board  of  Directors  authorizing  the 
withdrawal  of  the  Security  from  listing 
on  the  Amex,  and  by  setting  forth  in 
detail  to  the  Exchange  the  reasons  and 
supporting  facts  for  such  proposed 
withdrawal.  The  Amex  has  in  turn 
informed  the  Company  that  it  would  not 
interpose  any  objection  to  the 
Company's  application  to  withdraw  its 
Security  from  listing  and  registration  on 
the  Exchange. 

The  Company's  application  relates 
solely  to  withdrawal  of  its  Security  from 
listing  and  registration  on  the  Exchange 
and  shall  not  affect  the  Security's 
designation  for  quotation  on  the  Nasdaq. 
By  reason  of  Sec^on  12(g)  of  the  Act 
and  the  rules  and  regulations  of  the 
Commission  thereimder,  the  Company 
shall  continue  to  be  obligated  to  file 
reports  imder  Section  13  of  the  Act  with 
the  Commission. 

Any  interested  person  may,  on  or 
before  October  20, 1999,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.  Washington,  DC  20549-0609,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Exchange  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Kati, 
Secretary. 

(PR  Doc.  99-25828  Filed  10-4-99;  8:45  am] 
MLUNQ  CODE  SOIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

investment  Company  Act  Roieaee  Na 
24060;  812-11740] 

J.P.  Morgan  Securities  Inc.;  Notica  of 
Application 

September  29. 1999. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Nodce  of  application  for  an 
order  tmder  section  12(d)(l)(J)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  for  an  exemption  from  section 
12(d)(1)  of  the  Act,  imder  section  6(c)  of 
the  Act  for  an  exception  from  section 
14(a)  of  that  Act,  and  imder  section 
17(b)  of  the  Act  for  an  exemption  bom 
section  17(a)  of  the  Act 

SUMMARY  OF  APPLICATION:  J.P.  Moigan 
Seciuities  Inc.  ("J.P.  Morgan")  requests 
an  order  with  respect  to  ttie  MEDS  trusts 
("MEDS  Trusts")  *  and  futtue  trusts  that 
are  substantially  similar  to  the  MEDS 
Trusts  and  for  which  J.P.  Morgan  wiU 
serve  as  a  principal  underwriter 
(collectively,  the  "Trusts")  that  would 
(i)  permit  other  registered  investment 
companies,  and  companies  excepted 
bom  the  definition  of  investment 
company  tmder  section  3(c)(1)  or  (c)(7) 
of  the  Act,  to  owu  a  greater  percentage 
of  the  total  outstanding  voting  stock  (the 
"Seciuities")  of  any  Trust  than  that 
permitted  by  section  12(d)(1),  (ii) 
exempt  the  Trusts  bom  the  initial  net 
worth  requirements  of  section  14(a).  and 
(iii)  permit  the  trusts  to  purchase  U.S. 
government  seciuities  from  J.P.  Morgan 
at  the  time  of  a  Trust's  initial  issuance 
of  Seciuities. 

nuNQ  DATES:  The  application  was  filed 
on  August  6, 1999.  Applicants  have 
agreed  to  file  an  amendment  to  the 
application,  the  substance  of  which  is 
reflected  in  this  notice,  during  the 
notice  period. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  tot  he  SEC's 
Secretary  and  serving  J.P.  Morgan  with 
a  copy  of  the  request,  personally  or  by 
mail.  Hearing  request  should  be 


>  "MEDS"  is  an  acronym  for  Mandatory  Enhanced 
Dividend  Securities. 
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received  by  the  SEC  by  5:30  p.in.  on 
October  25, 1999,  and  should  be 
accompanied  by  proof  of  service  on  J.P. 
Morgan,  in  the  form  of  an  affidavit,  or, 
for  lavtryers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  wrriter's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  60  Wall  Street,  New  York, 
New  York  10260. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  R.  MacNeil,  Staff  Attorney,  at 
(202)  942-0634,  or  Mary  Kay  Freeh, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  A  fee  from  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  N.W.,  Washington,  D.C  20549 
(tel.  (202)  942-8090). 

^plicant's  Representation 

1.  Each  Trust  will  be  a  limited-lifiB, 
grantor  trust  registered  imder  the  Act  as 
a  non-diversified,  closed-end 
management  investment  company.  J.P. 
Morgan  will  serve  as  a  principal 
underwriter  (as  defined  in  section 
2(a)(29)  of  the  Act)  of  the  Securities 
issued  to  the  public  by  each  Trust. 

2.  Each  Trust  will,  at  the  time  of  its 
issuance  of  Securities,  (i)  enter  into  one 
or  more  forward  purchase  contracts  (the 
"Contracts")  with  a  coimterparty  to 
purchase  a  formulaically-determined 
number  of  a  specified  equity  security  or 
securities  (the  "Shares")  of  one 
specified  issuer,^  and  (ii)  in  some  cases, 
purchase  certain  U.S.  Treasury 
securities  ("Treasuries"),  which  may 
include  interest-only  or  principal-only 
securities  maturing  at  or  prior  to  the 
Trust's  termination.  The  Trusts  will 
purchase  the  Contracts  from 
counterparties  that  are  not  affiliated 
with  either  the  relevant  Trust  or  J.P. 
Morgan.  The  investment  objective  of 
each  Trust  will  be  to  provide  to  each 
holder  of  Securities  ("Holder")  (i) 
current  cash  distributions  fivm  the 
proceeds  of  any  Treasuries,  and  (ii) 
participation  in,  or  limited  exposure  to. 


changes  in  the  market  value  of  the 
underlying  Shares. 

3.  In  all  cases,  the  Shares  will  trade 
in  the  secondary  market  and  the  issuer 
of  the  Shares  will  be  a  reporting 
company  under  the  Securities  Exchange 
Act  of  1934.  The  number  of  Shares,  or 
the  value  of  the  Shares,  that  will  be 
delivered  to  a  Trust  pursuant  to  the 
Contracts  may  be  fixed  [e.g.,  one  Share 
per  Security  issued)  or  may  be 
determined  pursuant  to  a  formula,  the 
product  of  which  will  vary  with  the 
price  of  the  Shares.  A  formula  generally 
will  result  in  each  Holder  of  Securities 
receiving  fewer  Shares  as  the  market 
value  of  the  Shares  increases,  and  more 
Shares  as  their  market  value  decreases.  ^ 
At  the  termination  of  each  Trust,  each 
Holder  will  receive  the  niunber  of 
Shares  per  Security,  or  the  value  of  the 
Shares,  as  determined  by  the  terms  of 
the  Contracts,  that  is  equal  to  the 
Holder's  pro  rata  interest  in  the  Shares 
or  amount  received  by  the  Trust  under 
the  Contracts.* 

4.  Securities  issued  by  the  Trusts  will 
be  listed  on  a  national  securities 
exchange  or  traded  on  the  Nasdaq 
National  Market  System.  Thus,  the 
Securities  will  be  "national  market 
system"  securities  subject  to  public 
price  quotation  and  trade  reporting 
requirements.  After  the  Securities  are 
issued,  the  trading  price  of  the 
Securities  is  expected  to  vary  from  time 
to  time  based  primarily  upon  the  price 
of  the  underlying  Shares,  interest  rates, 
and  other  factors  affecting  conditions 
and  prices  in  the  debt  and  equity 
markets.  J.P.  Morgan  currently  intends, 
but  will  not  be  obligated,  to  make  a 
market  in  the  Securities  of  each  Trust. 

5.  Each  Trust  will  be  internally 
managed  by  three  trustees  and  will  not 
have  a  separate  investment  adviser.  The 
trustees  will  have  limited  or  no  power 
to  vary  the  investments  held  by  each 
Trust.  A  bank  or  banks  qualified  to  serve 
as  a  trustee  under  the  Trust  Indenture 
Act  of  1939,  as  tmiended,  will  act  as 
custodian  for  each  Trust's  assets  and  as 
administrator,  paying  agent,  registrar, 
and  transfer  agent  with  respect  to  the 


2  Initially,  no  Trust  will  hold  Contracts  relating  to 
the  Shares  of  more  than  one  issuer.  However,  if 
certain  events  specified  in  the  Contracts  occur,  such 
as  the  issuer  of  Shares  spinning-off  securities  of 
another  issuer  to  the  holders  of  the  Shares,  the 
Trust  may  receive  shares  of  more  than  one  issuer 
at  the  termination  of  the  Contracts. 


'  A  formula  is  likely  to  limit  the  Holder's 
participation  in  any  appreciation  of  the  underlying 
Shares,  and  it  may,  in  some  cases,  limit  the  Holder's 
exposure  to  any  depreciation  in  the  underl3ring 
Shares.  It  is  anticipated  that  the  Holders  will 
receive  a  yield  greater  than  the  ordinary  dividend 
yield  on  the  Shares  at  the  time  of  the  issuance  of 
the  Securities,  which  is  intended  to  compensate 
Holders  for  the  limit  on  the  Holders'  participation 
in  any  appreciation  of  the  underlying  Shares.  In 
some  cases,  there  may  be  an  upper  limit  on  the 
value  of  the  Shares  that  a  Holder  will  ultimately 
receive. 

<The  contracts  may  provide  for  an  option  on  the 
pan  of  a  counterparty  to  deliver  Shares,  cash,  or  a 
combination  of  Shares  and  cash  to  the  Trust  at  the 
termination  of  each  Trust. 


Securities  of  each  Trust.  Any  such  bank 
will  have  no  other  affiliation  with,  and 
will  not  be  engaged  in  any  other 
transaction  with,  any  Trust.  The  day-to- 
day administration  of  each  Trust  will  be 
carried  out  by  J.P.  Morgan  or  by  the 
bank. 

6.  The  Trusts  will  be  structured  so 
that  the  trustees  are  not  authorized  to 
sell  the  Contracts  or  Treasuries  under 
any  drcimistances  or  only  upon  the 
occurrence  of  certain  events  under  a 
Contract.  The  Trusts  will  hold  the 
Contracts  until  maturity  or  any  earlier 
acceleration,  at  which  time  they  will  be 
settled  according  to  their  terms. 
However,  in  the  event  of  the  bankruptcy 
or  insolvency  of  any  counterparty  to  a 
Contract  with  a  Trust,  or  the  occurrence 
of  certain  other  events  provided  for  in 
the  Contract,  the  obligations  of  the 
counterparty  under  the  Contract  may  be 
accelerated  and  the  available  proceeds 
of  the  Contract  will  be  distributed  to  the 
Holders. 

7.  The  trustees  of  each  Trust  will  be 
selected  initially  by  J.P.  Morgan, 
together  wit!)  any  other  initial  Holders, 
or  by  the  grantors  of  the  Trust.  The 
Holders  of  each  Trust  will  have  the 
right,  upon  the  declaration  in  writing  or 
vote  of  more  than  two-thirds  of  the 
outstanding  Securities  of  the  Trust,  to 
remove  a  trustee.  Holders  will  be 
entitled  to  a  full  vote  for  each  Security 
hold  on  all  matters  to  be  voted  on  by 
Holders  and  will  not  be  able  to 
cumulate  their  votes  in  the  election  of 
trustees.  The  investment  objectives  and 
poUcies  of  each  Trust  may  be  changed 
only  with  the  approval  of  a  "majority  of 
the  Trust's  outstanding  Securities"  '  or 
any  greater  number  required  by  the 
Trustee's  constituent  docimients.  Unless 
Holders  so  request,  it  is  not  expected 
that  the  Trusts  will  hold  any  meetings 
of  Holders,  or  that  Holders  will  ever 
vote. 

8.  The  Trusts  will  not  be  entitled  to 
any  rights  with  respect  to  the  Shares 
until  any  Contracts  requiring  delivery  of 
the  Shares  to  the  Trust  are  settled,  at 
which  time  the  Shares  will  be  promptly 
distributed  to  Holders.  The  Holders, 
therefore,  will  not  be  entitled  to  any 
rights  with  respect  to  the  Shares 
(including  voting  rights  or  the  right  to 
receive  any  dividends  or  other 
distributions)  imtil  receipt  by  them  of 
the  Shares  at  the  time  the  Trust  is 
liquidated. 

9.  Each  Trust's  organizational  and 
ongoing  expenses  will  not  be  borne  by 


»  A  "majority  of  the  Trust's  outstanding 
Securities"  means  the  lesser  of  (i)  67%  of  the 
Securities  represented  at  a  meeting  at  which  more 
than  50%  of  the  outstanding  Securities  are 
represented,  and  (ii)  more  than  50%  of  the 
outstanding  Securities. 
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the  Holders,  but  rather,  directly  or 
indirectly,  by  J.P.  Morgan,  the 
counterparties,  or  another  third  party,  as 
will  be  described  in  the  prospectus  for 
the  relevant  Trust.  At  the  time  of  the 
original  issuance  of  the  Securities  of  any 
Trust,  there  will  be  paid  to  each  of  the 
administrator,  the  custodian,  and  the 
paying  agent,  and  to  each  trustee,  a  one- 
time amount  in  respect  of  such  agent's 
fee  over  its  term.  Any  expenses  of  the 
Trust  in  excess  of  this  anticipated 
amount  will  be  paid  as  incurred  by  a 
party  other  than  the  Trust  itself  (which 
party  may  be  J.P.  Morgan). 

10.  J.P.  Morgan  asserts  that  the 
investment  product  offered  by  the 
Trusts  serves  a  valid  business  purpose. 
The  Trusts,  unhke  most  registered 
investment  companies,  are  not  marketed 
to  provide  investors  with  either 
profsssional  investment  asset 
management  or  the  benefits  of 
investment  in  a  diversified  pool  of 
assets.  Rather. )  J*.  Morgan  asserts  that 
the  Securities  are  intendedJo  provide 
Holders  with  an  investmenWiaving 
unique  payment  and  risk  characteristics, 
including  an  anticipated  higher  current 
yield  than  the  ordinary  dividend  yield 
on  the  Shares  at  the  time  of  the  issuance 
of  the  Securities. 

Applicant's  Legal  Analjrsis 

A.  Section  12(d)(1) 

1.  Section  12(d)(l)(A)(i)  of  the  Act 
prohibits  (i)  any  registered  investment 
company  from  owning  in  the  aggregate 
more  than  3%  of  the  total  outstanding 
votiiig  stock  of  any  other  investment 
company,  and  (ii)  any  investment 
company  from  owning  in  the  aggregate 
more  than  3%  of  the  total  outstanding 
voting  stock  of  any  registered 
investment  company.  A  company  that  is 
excepted  from  the  definition  of 
investment  company  imder  section 
3(c)(1)  or  (c)(7)  of  the  Act  is  deemed  to 
be  an  investment  company  for  piu^oses 
of  section  12(d)(l)(A)(i)  of  the  Act  imder 
sections  3(c)(1)  and  (c)(7)P)  of  the  Act. 
Section  12(d)(1)(C)  of  the  Act  similarly 
prohibits  any  investment  company, 
other  investment  companies  having  the 
same  investmeAt  adviser,  and 
companies  controlled  by  such 
investment  companies  from  owning 
more  than  10%  of  the  total  outstanding 
voting  stock  of  any  closed-end 
investment  company. 

2.  Section  12(d)(l)(J)  of  the  Act 
provides  that  the  SEC  may  exempt 
persons  or  transactions  from  any 
provision  of  section  12(d)(1),  if,  and  to 
the  extent  that,  the  exemption  is 
consistent  with  the  public  interest  and 
protection  of  investors. 


3.  J.P.  Morgan  states  that,  in  order  for 
the  Trusts  to  be  marketed  most 
successfully,  and  to  be  treated  at  a  price 
that  most  accurately  reflects  their  value, 
it  is  necessary  for  the  Securities  of  each 
Trust  to  be  offered  to  large  investment 
companies  and  investment  company 
complexes.  J.P.  Morgan  states  that  these 
investors  seek  to  spread  the  fixed  costs 
of  analyzing  specific  investment 
opportunities  by  making  sizable 
investments  in  those  opportunities. 
Conversely,  J.P.  Morgan  asserts  that  it 
may  not  be  economically  rational  for  the 
investors,  or  their  advisers,  to  take  tbe 
time  to  review  an  investment 
opportimity  if  the  amount  that  the 
investors  would  ultimately  be  permitted 
to  purchase  is  immaterial  in  light  of  the 
total  asserts  of  the  investment  company 
or  investment  company  complex. 
Therefore,  J.P.  Morgan  argues  that  these 
investors  should  be  able  to  acquire 
Securities  in  each  Trust  in  excess  of  the 
limitations  imposed  by  sections 
12(d)(l)(A)(i)  and  12(d)(1)(C).  J.P. 
Morgan  requests  that  the  SEC  issue  an 
order  imder  section  12(d)(l)(J) 
exempting  the  Trusts  frt>m  the 
limitations. 

4.  J.P.  Morgan  states  that  section 
12(d)(1)  was  designed  to  prevent  one 
investment  company  fitim  buying 
control  of  other  investment  companies 
and  creating  complicated  pyramidal 
structures.  J.P.  Morgan  also  state  that 
section  12(d)(1)  was  intended  to  address 
the  laying  of  costs  to  investors. 

5.  J.P.  Morgan  asserts  that  the 
concerns  about  pyramiding  and  undue 
influence  generally  do  not  arise  in  the 
case  of  the  Trusts  because  neither  the 
trustees  nor  the  Holders  will  have  the 
power  to  vary  the  investments  held  by 
each  Trust  or  to  acquire  or  dispose  of 
the  assets  of  the  Trusts.  To  the  extent 
that  Holders  can  change  the 
composition  of  the  board  of  trustees  or 
the  fundamental  policies  of  each  Trust 
by  vote,  J.P.  Morgan  argues  that  any 
concerns  regarding  undue  influence  will 
be  eliminated  by  a  provision  in  the 
charter  documents  of  the  Trust  that  will 
require  any  investment  companies 
owning  voting  stock  of  any  Trust  in 
excess  of  the  limits  imposed  by  sections 
12(d)(l)(i)  and  12(d)(1)(C)  to  vote  their 
Seciirities  in  proportion  to  the  votes  of 
all  other  Holders.  J.R.  Morgan  also  states 
that  the  concern  about  undue  influence 
through  a  threat  to  redeem  does  not 
arise  in  the  case  of  the  Trusts  because 
the  Securities  will  not  be  redeemable. 

6.  Section  12(d)(1)  also  was  designed 
to  address  the  excessive  costs  and  fees 
that  may  result  from  multiple  layers  of 
investment  companies.  J.P.  Morgan 
states  that  these  concerns  do  not  arise  in 
the  case  of  the  Trusts  because  of  the 


limited  ongoing  fees  and  expenses 
incurred  by  the  Trusts  and  because 
generally  these  fees  and  expenses  will 
be  borne,  directly  or  indirectly,  by  J.P. 
Morgan  or  another  third  party,  not  by 
the  Holders.  In  addition,  the  Holders 
will  not,  as  a  practical  matter,  bear  the 
organizational  expenses  (including 
underwriting  expenses)  of  the  Trusts. 
J.P.  Morgan  asserts  that  the 
organizational  expenses  effectively  will 
be  borne  by  the  counterparties  in  the 
form  of  a  discoimt  in  the  price  paid  to 
them  for  the  Contracts,  or  will  be  borne 
directly  by  J.P.  Morgan,  the 
counterparties,  or  other  third  parties. 
Thus,  a  Holder  will  not  pay  duplicative 
charges  to  purchase  securities  in  any 
Trust.  Finally,  there  will  be  no 
duplication  of  advisory  fees  because  the 
Trusts  will  be  internally  managed  by 
their  trustees. 

b.  Section  14(a) 

1.  Section  14(a)  of  the  Act  requires,  in 
pertinent  part,  that  an  investment 
company  have  a  net  worth  of  at  least 
$100,000  before  making  any  public 
offering  of  its  shares.  The  purpose  of 
section  14(a)  is  to  ensure  that 
investment  companies  are  adequately 
capitalized  prior  to  or  simultaneously 
with  the  sale  of  their  seciuities  to  the 
public.  Rule  14a-3  exempts  bom 
section  14(a)  unit  investment  trusts 
("UTTs")  that  meet  certain  conditions  in 
recognition  of  the  fact  that,  once  the 
units  are  sold,  a  UTT  requires  much  less 
commitment  on  the  part  of  the  sponsor 
than  does  a  management  investment 
company.  Rule  14a-3  provides  that  a 
Urr  investing  in  eligible  trust  securities 
shall  be  exempt  bom  the  net  worth 
requirement,  provided  that  the  trust 
holds  at  least  $100,000  of  eligible  trust 
seciuities  at  the  commencement  of  a 
public  offering. 

2.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  persons  or 
transactions  if,  and  to  the  extent  that, 
the  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

3.  J.P.  Morgan  requests  an  order  under 
section  6(c)  exempting  the  Trusts  fix>m 
the  requirements  of  section  14(a).  J.P. 
Morgan  believes  that  the  exemption  is 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  policies  and 
provisions  of  the  Act.  J.P.  Morgan 
asserts  that,  while  the  Trusts  are 
classified  as  management  companies, 
they  have  the  characteristics  of  UTTs. 
Investors  in  the  Trusts,  like  investors  in 
a  Un,  will  not  be  purchasing  interests 
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in  a  managed  pool  of  securities,  but 
rather  in  a  fixed  and  disclosed  portfolio 
that  is  held  until  maturity.  J.P.  Morgan 
believes  therefore,  that  there  is  no  need 
for  an  ongoing  commitment  on  the  part 
of  the  undenvriter. 

4.  J.P.  Morgan  states  that,  in  order  to 
ensure  that  each  Trust  will  become  a 
going  concern,  the  Securities  of  each 
Trust  will  be  publicly  offered  in  a  firm 
commitment  underwriting,  registered 
imder  the  Securities  Act  of  1933, 
resulting  in  net  proceeds  to  each  Trust 
of  at  least  $10,000,000.  Prior  to  the 
issuance  and  delivery  of  the  Securities 
of  each  Trust  to  the  imderwriters,  the 
underwriters  will  enter  into  an 
underwriting  agreement  piusuant  to 
which  they  will  agree  to  purchase  the 
Securities  subject  to  customary 
conditions  to  closing.  The  underwriters 
will  not  be  entitled  to  purchase  less 
than  all  of  the  Securities  of  each  Trust. 
Accordingly,  J.P.  Morgan  states  that 
either  the  offering  will  not  be  completed 
at  all  or  each  Trust  will  have  a  net  worth 
substantially  in  excess  of  $100,000  on 
the  date  of  the  issuance  of  the 
Securities.  J.P.  Morgan  also  does  not 
anticipate  that  the  net  worth  of  the 
Trusts  will  fall  below  $100,000  before 
they  are  terminated. 

C.  Section  17(a) 

1.  Sections  17(a)(1)  and  (2)  of  the  Act 
generally  prohibit  the  principal 
underwriter,  or  any  affiliated  person  of 
the  principal  imderwriter,  of  a 
registered  investment  company  firom 
selling  or  purchasing  any  securities  to  or 
firom  mat  investment  company.  The 
result  of  these  provisions  is  to  preclude 
the  Trusts  from  purchasing  Treasuries 
firom  J.P.  Moi^gan. 

2.  Section  17(b)  of  the  Act  provides 
that  the  SEC  shall  exempt  a  proposed 
transaction  from  section  17(a)  if 
evidence  establishes  that  the  terms  of 
the  proposed  transaction  are  reasonable 
and  fair  and  do  not  involve 
overreaching,  and  the  proposed 
transaction  is  consistent  with  the 
poUcies  of  the  registered  investment 
company  involved  and  the  purposes  of 
the  Act.  J.P.  Moi^an  requests  an 
exemption  from  sections  1(a)(1)  and  (2) 
to  permit  the  Trusts  to  purchase 
Treasuries  firom  J.P.  Morgan. 

3.  J.P.  Morgan  states  that  the  policy 
rationale  underlying  section  17(a)  is  the 
concern  that  an  affiliated  person  of  an 
investment  company,  by  virtue  of  this 
relationship,  could  cause  the  investment 
company  to  purchase  securities  of  poor 
quality  from  the  affiliated  person  or  to 
overpay  for  securities.  J  P.  Morgan 
argues  that  it  is  unlikely  that  it  would 
be  able  to  exercise  any  adverse 
influence  over  the  Trusts  with  respect  to 


pvtrchases  of  Treasuries  because 
Treasuries  do  not  vary  in  quality  and  are 
traded  in  one  of  the  most  liquid  markets 
in  the  world.  Treasuries  are  available 
through  both  primary  and  secondary 
dealers,  making  the  Treasury  market 
very  competitive.  In  addition,  market 
prices  on  Treasuries  can  be  confirmed 
on  a  niunber  of  commercially  available 
information  screens.  J.P.  Morgan  argues 
that  because  it  is  one  of  a  limited 
number  of  primary  dealers  in 
Treasuries,  it  will  be  able  to  offer  the 
Trusts  prompt  execution  of  their 
Treasury  purchases  at  very  competitive 
prices. 

4.  J.P.  Morgan  states  that  it  is  only 
seeking  relief  from  section  17(a)  with 
respect  to  the  initial  purchase  of  the 
Treasuries  and  not  with  respect  to  an 
ongoing  course  of  business. 
Consequently,  investors  will  know 
before  they  purchase  a  Trust's  Securities 
the  Treasuries  that  will  be  owned  by  the 
Trust  and  the  amoimt  of  the  cash 
payments  that  will  be  provided 
periodically  by  the  Treasuries  to  the 
Trust  and  distributed  to  Holders.  J.P. 
Morgan  also  asserts  that  whatever  risk 
there  is  of  overpricing  the  Treasuries 
will  be  borne  by  the  counterparties  and 
not  by  the  Holders  because  the  cost  of 
the  Treasuries  will  be  calculated  into 
the  amoimt  paid  on  the  Contracts.  J.P. 
Morgan  argues  that,  for  this,reason,  the 
coimterparties  will  have  a  strong 
incentive  to  monitor  the  price  paid  for 
the  Treasuries,  because  any 
overpayment  could  result  in  a  reduction 
in  the  amoimt  that  they  would  be  paid 
on  the  Contracts. 

^pUcant's  Conditions 

).P.  Morgan  agrees  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Any  investment  company  owning 
voting  stock  of  any  Trust  in  excess  of 
the  Umits  imposed  by  section  12(d)(1)  of 
the  Act  will  be  required  by  the  Trust's 
charter  documents,  or  will  undertake,  to 
vote  its  Trust  shares  in  proportion  to  the 
vote  of  all  other  Holders. 

2.  The  trustees  of  each  Trust, 
including  a  majority  of  the  trustees  who 
are  not  interested  persons  of  the  Trust, 
(i)  will  adopt  procedures  that  are 
reasonably  designed  to  provide  that  the 
conditions  set  forth  below  have  been 
compUed  with;  (ii)  will  make  and 
approve  such  changes  as  are  deemed 
necessary;  and  (iii)  will  determine  that 
the  transactions  made  pursuant  to  the 
order  were  effected  in  compliance  with 
such  procedures. 

3.  The  Trusts  (i)  will  maintain  and 
preserve  in  an  easily  accessible  place  a 
written  copy  of  the  procedures  (and  any 
modifications  to  the  procedures),  and 


(ii)  will  maintain  and  preserve  for  the 
longer  of  (a)  the  life  of  the  Trusts  and 
(b)  six  years  following  the  purchase  of 
any  Treasuries,  the  first  two  years  in  an 
easily  accessible  place,  a  written  record 
of  all  Treasuries  purchased,  whether  or 
not  from  J.P.  Morgan,  setting  forth  a 
description  of  the  Treasuries  purchased, 
the  identity  of  the  seller,  the  terms  of 
the  purchase,  and  the  information  or 
materials  upon  which  the 
determinations  described  below  were     - 
made. 

4.  The  Treasuries  to  be  purchased  by 
each  Trust  will  be  sufficient  to  provide 
payments  to  Holders  of  Seciuities  that 
are  consistent  with  the  investment 
objectives  and  policies  of  the  Trust  as 
recited  in  the  Trust's  registration 
statement  and  will  be  consistent  with 
the  interests  of  the  Trust  and  the 
Holders  of  its  Securities. 

5.  The  terms  of  the  transactions  will 
be  reasonable  and  fair  to  the  Holders  of 
the  Seciuities  issued  by  each  Trust  and 
will  not  involve  overreaching  of  the 
Trust  or  the  Holders  of  Securities  of  the 
Trust  on  the  part  of  any  person 
concerned. 

6.  The  fee,  spread,  or  other 
remuneration  to  be  received  by  J.P. 
Morgan  will  be  reasonable  and  fair 
compared  to  the  fee,  spread,  or  other 
remuneration  received  by  dealers  in 
connection  with  comparable 
transactions  at  such  time,  and  will 
comply  with  section  17(e)(2)(C)  of  the 
Act. 

7.  Before  any  Treasuries  are 
purchased  by  the  Trust,  the  Trust  must 
obtain  such  available  market 
information  as  it  deems  necessary  to 
determine  that  the  price  to  be  paid  for, 
and  the  terms  of,  the  transaction  are  at 
least  as  favorable  as  that  available  fit>m 
other  sources.  This  will  include  the 
Trust  obtaining  and  documenting  the 
competitive  indications  with  respect  to 
the  specific  proposed  transaction  from 
two  other  independent  government 
securities  dealers.  Competitive 
quotation  information  must  include 
price  and  settlement  terms.  These 
dealers  must  be  those  who,  in  the 
experience  of  the  Trust's  trustees,  have 
demonstrated  the  consistent  ability  to 
provide  professional  execution  of 
Treasury  transactions  at  competitive 
market  prices.  They  also  must  be  those 
who  are  in  a  position  to  quote  favorable 
prices. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  99-25827  Filed  10-4-99;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

Raporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice  of  reporting  requirements 
submitted  for  0MB  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Submit  comments  on  or  before 
November  4, 1999.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (OMB 
83-1),  supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer. 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to:  Agency 
Clearance  Officer,  Jacqueline  White, 
Small  Business  Administration,  409  3rd 
Street,  SW,  5th  Floor,  Washington,  DC 
20416:  and  OMB  Reviewer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  White,  Agency  Clearance 
Officer.  (202)  205-7044. 
SUPPLEMENTARY  If^ORMATION: 

Title:  Pre-Disaster  Mitigation  Small 
Business  Loan  Application. 

Fonn  No:  5M. 

Frequency:  On  Occasion. 

Description  of  Respondents:  Person's 
applying  for  SBA  Disaster  Loans. 

Annual  Responses:  2,500. 

Annual  Burden:  4.875.. 
|aa|u«liiie  White. 

Chief,  Administrative  Information  Branch. 
[PR  Doc.  99-25750  Filed  lQ-4-99;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  OMB  Review 

AOBICY;  Small  Business  Administration. 
ACTION:  Notice  of  reporting  requirements 
submitted  for  OMB  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 


submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Submit  comments  on  or  before 
November  4, 1999.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

COPIES:  Request  for  clearance  (OMB  83- 
1),  supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer. 

ADDRESSES:  Address  all  comments 
concerning  this  notice  to:  Agency 
Clearance  Officer,  Jacqueline  White, 
Small  Business  Administration,  409  3rd 
Street,  SW,  5th  Floor,  Washington,  DC 
20416;  and  OMB  Reviewer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
JacqueUne  White,  Agency  Clearance 
Officer,  (202)  205-7044. 

SUPPLEMENTARY  INFORMATION: 

Title:  License  Application  Statement 
of  Personal  History  and  Qualification  of 
Management. 

Form  No's:  415. 415A. 

Frequency:  On  Occasion. 

Description  of  Respondents:  Small 
Business  Investment  Companies. 

Annual  Responses:  90. 

Annual  Burden:  14,400. 
f  aoqueline  White, 

Chief,  Administrative  Information  Branch. 
[FR  Doc.  99-25751  Filed  l(>-4-99;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

Interest  Rates 

The  Small  Business  Administration 
publishes  an  interest  rate  called  the 
optional  "peg"  rate  (13  CFR  120.214)  on 
a  quarterly  basis.  This  rate  is  a  weighted 
average  cost  of  money  to  the 
government  for  maturities  similar  to  the 
average  SBA  direct  loan.  This  rate  may 
be  used  as  a  base  rate  for  guaranteed 
fluctuating  interest  rate  SBA  loans.  This 
rate  will  be  6  percent  for  the  October — 
December  quarter  of  FY  2000. 
Arnold  S.  Rosenthal, 

Acting  Deputy  Associate  Administrator  for 
Financial  Assistance. 
(FR  Doc.  99-25749  Filed  10-4-99;  8:45  ami 
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SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Request  and 
Comment  Request 

In  compliance  with  Pub.  L.  104-13, 
the  Paperwork  Reduction  Act  of  1995, 
SSA  is  providing  notice  of  its 
information  collections  that  require 
submission  to  the  Office  of  Management 
and  Budget  (OMB).  SSA  is  soliciting 
comments  on  the  accuracy  of  the 
agency's  burden  estimate;  the  need  for 
the  information;  its  practical- utility; 
ways  to  enhance  its  quality,  utility  and 
clarity;  and  on  ways  to  minimize  burden 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

I.  The  information  collections  listed 
below  will  be  submitted  to  OMB  within 
60  days  from  the  date  of  this  notice. 
Therefore,  comments  and 
recommendations  regarding  the 
information  collections  would  be  most 
useful  if  received  by  the  Agency  within 
60  days  from  the  date  of  this 
publication.  Comments  should  be 
directed  to  the  SSA  Reports  Clearance 
Officer  at  the  address  listed  at  the  end 
of  this  publication.  You  can  obtain  a 
copy  of  the  collection  instriunents  by 
calling  the  SSA  Reports  Clearance 
Officer  on  (410)  965-4145,  or  by  writing 
to  him  at  the  address  listed  at  the  end 
of  this  publication. 

1.  Application  for  Wife's  or  Husband's 
Insurance  Benefits— 0960-0008.  The 
Social  Security  Administration  (SSA) 
uses  the  information  collected  on  Form 
SSA-2-F6  to  determine  whether 
applicants  (including  those  who  are 
divorced)  can  be  entitled  to  wife's  or 
husband's  insurance  benefits.  The 
respondents  are  applicants  for  wife  or 
husband's  benefits  (including  those  who 
are  divorced). 

Number  of  Respondents:  700,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  175,000 
hours. 

2.  Application  for  Supplemental 
Security  Income— 0960-0229.  SSA  uses 
the  information  collected  on  Form  SSA- 
800Q-BK  to  determine  the  respondent's 
eligibility  for,  and  amount  of,  SSI 
benefits.  The  respondents  are  applicants 
for  SSI  Benefits. 

Number  of  Respondents:  1,007,773. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response: 

35  minutes  for  paper  application  (3 

percent  of  responses) 
25  minutes  for  automated  collection  of 

information  (97%  of  responses) 


Federal  Register /Vol.  64,  No.  192 /Tuesday,  October  5,  1999 /Notices 


54063 


Estimated  Annual  Burden:  424,944 
hoiirs. 

n.  The  information  collections  listed 
below  have  been  submitted  to  OMB  for 
clearance.  Written  comments  and 
recommendations  on  the  information 
collections  would  be  most  useful  if 
received  within  30  days  from  the  date 
of  this  publication.  Comments  should  be 
directed  to  the  SSA  Reports  Clearance 
Officer  and  the  OMB  Desk  Officer  at  the 
addresses  listed  at  the  end  of  this 
publication.  You  can  obtain  a  copy  of 
\he  OMB  clearance  packages  by  calling 
the  SSA  Reports  Clearance  Officer  on 
(410)  965-4145,  or  by  writing  to  him. 

1.  Workers'  Compensation/Public 
Disability  Benefit  Questionnaire — 0960- 
0247.  Form  SSA-546  is  used  by  the 
Social  Security  Administration  (SSA) 
whenever  an  applicant  for  Title  II 
Disability  Insurance  (DI)  benefits 
indicates  he  or  she  has  filed  for,  or 
intends  to  file  for.  Workmen's 
Compensation/Public  Disability  Benefits 
(WC/PDB).  The  form  consolidates  all  the 
information  necessary  to  identify  the 
WC/PDB  applied  for  and/or  received, 
determines  whether  ofEset  is  applicable 
under  the  statute  and,  when  applicable, 
computes  the  offset.  "The  respondents 
are  applicants  for  DI  benefits. 

Number  of  Respondents:  100,000. 

Frequency  of  Response:  1. 

Avaxige  Burden  Per  Response:  IS 
minutes. 

Estimated  Annual  Burden:  25,000 
hours. 

2.  Statement  of  Marital  Relationship 
(by  One  of  the  Parties)— 0960-0038. 
SSA  uses  the  information  collected  on 
Form  SSA-754  to  determine  whether 
the  conditions  for  establishing  a 
common-law  marriage  under  State  law 
are  met.  The  respondents  are  applicants 
for  spouse's  benefits. 

Numba-  of  Respondents:  30,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  30 
minutes. 

Estimated  Annual  Burden:  15,000 
hours. 

3.  Student  Reporting  Form— 0960- 
0088.  Form  SSA-13B3  is  used  by  Social 
Security  student  beneficiaries  to  report 
events  or  changes  that  may  affect 
continuing  entitlement  to  these  benefits. 
The  respondents  are  Social  Security 
student  beneficiaries. 

Number  of  Respondents:  75,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  6 
minutes. 

Estimated  Aimual  Burden:  7,500 
hours. 

4.  Reporting  Changes  that  Affect  Your 
Sodal  Security  Payment— 0960-0073. 
SSA  uses  the  information  collected  on 
form  SSA-1425  to  determine  continiiing 


entitlement  to  Social  Security  Benefits 
and  to  determine  the  proper  benefit 
amoimt.  The  respondents  are  Social 
Security  beneficiaries  who  need  to 
report  an  event  that  could  affect 
payments. 

Number  of  Respondents:  70,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  5,833 
hours. 

5.  Black  Lung  Student's  Statement 
Regarding  Resumption  of  School 
Attendance  and  Report  of  Black  Lung 
Student  Beneficiary  at  End  of  School 
Year  (two  forms)-096D--0314.  The 
information  collected  on  Forms  SSA- 
2602  and  SSA-2613  is  used  by  SSA  to 
determine  whether  or  not  an  entitled 
student  beneficiary  will  resume  (or  has 
resumed)  full-time  school  attendance  at 
an  approved  educational  institution.  If 
so,  the  student  will  be  continuously 
entitled  to  benefits.  The  respondents  are 
children  of  disabled  or  deceased  coal 
miners  and  officials  of  schools  they 
attend. 


SSA-2602 

SSA-2613 

Numt>er  of  Re- 

spondents   

50 

100 

Frequency  of 

Response 

1 

1 

Average  Burden 

Per  Response 

(minutes)  

5 

7'/fe 

Estimated  An- 

nual Burden 

(tiours) 

4 

12 

6.  0960-NEW.  SSA  has  contracted 
with  the  Gallup  Organization  to  conduct 
surveys  to  gather  data  on  the  public's 
level  of  knowledge  about  Social 
Security  programs.  The  1998  Public 
Understanding  Measurement  System 
survey  (PUMS)  indicated  that  45 
percent  of  the  population  have  a  lack  of 
imderstanding  of  the  major  Social 
Security  program  areas.  The  1999  and 
future  Public  Understanding 
Measurement  System  surveys  (PUMS  U) 
will  enable  SSA  to  build  upon  the  1998 
PUMS  quantitative  baseline  measure  of 
pubUc  imderstanding.  An  annual  survey 
will  provide  annual  tracking  data  of 
public  imderstanding  of  SSA  programs 
against  which  the  outcomes  of  SSA 
performance  improvement  efforts  can  be 
assessed.  Quarterly  targeted  surveys  in 
16  SSA  areas  will  test  the  effectiveness 
of  several  specific  communications  and 
pubUc  information  outreach  efforts. 

PUMS  n  is  essential  to  SSA's  goal  of 
strengthening  public  understanding 
about  Social  Security  programs.  The 
relevant  Agency  goal  contained  in  SSA's 
strategic  plan  is  that  by  the  year  2005. 


90  percent  of  all  American  adults  will 
be  knowledgeable  about  Social  Security 
programs  in  five  broad  areas:  basic 
program  facts;  the  financial  value  of 
programs  to  individuals;  the  economic 
and  social  impact  of  SSA  programs;  how 
the  programs  are  financed  today;  and 
financing  issues.  The  respondents  will 
be  randomly  selected  adults  residing  in 
the  United  States. 


Annual 

Quarterly 

surveys 

surveys 

Number  of  Re- 

spondents . — 

4,000 

12.000 

Frequency  of 

Response  

1 

1 

Average  Burden 

Per  Response 

^2 

'12 

Estimated  An- 

nual Burden  ... 

2800 

22.400 

^  Minutes. 
2  Hours. 

7.  Voltmtary  Customer  Surveys  In 
Accordance  with  E.0. 12862  within  the 
Social  Security  Administration — 0960- 
0526.  These  voluntary  customer  surveys 
will  be  used  to  ascertain  customer 
satisfaction  with  the  Social  Security 
Administration  in  terms  of  timeliness, 
appropriateness,  access,  and  other 
measures  of  quality  service.  Surveys 
will  involve  individuals  that  are  the 
direct  or  indirect  beneficiaries  of  SSA 
services.  The  average  burden  per 
response  for  these  activities  is  estimated 
to  range  from  5  minutes  for  a  simple 
comment  card  tc  2  hours  for 
participation  in  a  focus  group. 

FY  2000: 

Number  of  Respondents:  1,530,854. 

Frequency  of  Response:  1. 

Estimated  Annual  Burden:  139,571 
Hours. 
FY  2001: 

Number  of  Respondents:  1,527,260. 

Frequency  of  Response:  1. 

Estimated  Annual  Burden:  138.229. 
FY  2002: 

Number  of  Respondents:  1,529,990. 

Frequency  of  Response:  1. 

Estimated  Annual  Burden:  138,074. 

(SSA  Address)  Social  Security 
Administration,  DCFAM,  Attn: 
Frederick  W.  Brickenkamp,  6401 
Security  Blvd.,  l-A-21  Operations 
Bldg.,  Baltimore,  MD  21235 

(OMB  Address)  Office  of  Management 
and  Budget,  OIRA,  Attn:  Lori  Schack. 
New  Executive  Office  Building,  Room 
10230,  725  17th  St.,  NW,  Washington. 
DC  26503 
Dated:  September  29, 1999. 

Frederick  W.  Brickenkamp, 

Reports  Qearance  Officer,  Social  Security 

Administration. 

[PR  Doc.  99-25794  Filed  10-4-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
RIed  During  the  Week  Ending 
Se(>tamber24,1999 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C 
Sections  412  and  414.  Answers  may  be 
filed  within  21  days  of  date  of  filing. 
Docket  Number:  OST-99-6256 
Date  Filed:  September  23, 1999 
Parties:  Merotwrs  of  the  International 

Air  Transport  Association 
Subject: 
PTC2  EUR  0269  dated  17  September 

1999  rl-r4 
PTC2  EUR  0270  dated  17  September 

1999  r5— r34 
PTC2  EUR  0271  dated  17  September 

1999  r35-r38 
PTC2  EUR  0272  dated  17  September 

1999  r39 
Within  Europe  Resolutions  rl-r39 
Minutes— FrC2  EUR  0268  dated  17 

September  1999 
Tables — None 
Intended  effective  dates:  15  October,  1 

November  1999, 
1  January,  15  January  2000 
Dorothy  W.  Walker, 
Federal  Register  Liaison. 
(FR  Doc.  99-25863  Filed  10-4-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttte  Secretary 

Notlca  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ending  SeptemtMr  24, 1999 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procediu-al  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriateicases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-99-6246. 

Date  Filed:  September  21. 1999. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  October  19, 1999. 


Description:  Application  of  Delta  Air 
Lines,  Inc.  pursuant  to  49  U.S.C. 
Sections  41102  and  41108,  Part  201,  and 
Subpart  Q,  applies  for  a  new  or 
amended  Certificate  of  Public 
Convenience  and  Necessity  (Open  Entry 
Routes)  authorizing  Delta  to  provide 
scheduled  foreign  air  transportation  of 
persons,  property  and  mail  between  a 
point  or  points  in  the  United  States,  on 
the  one  hand,  and  a  point  or  points  in 
each  of  the  countries  as  listed  in  Exhibit 
A,  on  the  other  hand.  Delta  further 
applies  for  route  integration  authority  to 
permit  it  to  combine  services  on  these 
routes  with  all  other  routes  that  it  is 
authorized  to  serve,  consistent  with 
standard  route  integration  conditions. 

Docket  Number:  OST-99-6210. 

Date  Filed:  September  22. 1999. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  September  29. 1999. 

Description:  Application  of  United 
Air  Lines.  Inc.  pursuant  to  the 
Department's  Notice  dated  September  8, 
1999,  requests  that  it  be  allocated  seven 
U.S.-Argentina  combination  service 
fi^uencies  for  daily  nonstop  service 
between  Los  Angeles,  California  and 
Buenos  Aires,  Argentina,  effective 
September  1,  2000. 

Docket  Number:  OST-99-6210. 

Date  Filed:  September  22, 1999. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  September.  29. 1999. 

Description:  Amendment  of 
Continental  Airlines.  Inc.  to  its 
application  for  a  Certificate  of  Public 
Convenience  and  Necessity  and 
Frequency  Allocation  in  Docket  OST- 
99-6166,  consolidated  by  the 
Department  into  this  proceeding,  to  add 
a  request  for  Houston-Buenos  Aires 
authority  and  the  seven  weekly 
frequencies  which  become  available 
June  1,  2001,  so  that  Continental  may 
offer  daily  Houston-Buenos  Aires 
service  as  well  as  Newark-Buenos  Aires 
service. 

Docket  Number:  OST-99-6210. 

Date  Filed:  September  22, 1999. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  September  29, 1999. 

Description:  Supplement  No.  1  of 
Delta  Air  Lines,  Inc.  to  its  application 
for  Atlanta-Buenos  Aires  certificate 
authority  and  allocation  of  seven  U.S.- 
Argentina fiequencies.  consolidated  by 
the  Department  into  this  proceeding. 
Delta  seeks  certificate  authority  and 
seven  frequencies  to  operate  Atlanta- 
Buenos  Aires.  Delta  requests  the  award 
of  the  Year  1  frequencies.  In  the  event 
that  Delta  receives  a  Year  1  award.  Delta 
further  requests  backup  authority  for  the 


Year  2  frequencies  to  operate  daily  JFK- 
Buenos  Aires  nonstop  service  in 
addition  to  Atlanta. 

Docket  Number:  OST-99-6249. 

Date  Filed:  September  22, 1999. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  October  20, 1999. 

Description:  Application  of  Atlantic 
Coast  Jet,  Inc.  pursuant  to  49  U.S.C. 
Section  41102,  Part  201  and  Subpart  Q, 
applies  for  a  certificate  of  public 
convenience  and  necessity  to  authorize 
it  to  engage  in  interstate  and  overseas 
scheduled  air  transportation  of  persons, 
property  and  mail  between  any  point  or 
points  in  the  United  States,  its 
territories  and  possessions,  or  the 
District  of  Columbia,  on  the  one  hand, 
and  any  other  point  or  points  in  the 
United  States,  its  territories  and 
possessions.  Atlantic  Coast  Jet  also 
seeks  the  right  to  hold  itself  out  and 
trade  as  "the  Delta  Connection." 

Docket  Number:  OST-99-6263. 

Date  Filed:  September  24, 1999. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  October  22, 1999. 

Description:  Application  of  Allegiant 
Air,  Inc.  pursuant  to  49  U.S.C.  Section 
41102,  Parts  201  and  204  and  Subpart 
Q,  applies  for  a  certificate  of  public 
convenience  and  necessity  to  authorize 
Allegiant  to  engage  in  scheduled 
interstate  air  transportation  of  persons, 
property  and  mail. 
Dorothy  W.  Walker, 
Federal  Register  Liaison. 
[FR  Doc.  99-25862  Filed  10-4-99;  8:45  am] 
BILUNQ  OOOE  4t10-a2-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

North  American  Free  Trade 
Agreement's  Land  Transportation 
Standards  Subcommittea  and 
Transportation  Consultative  Group: 
Annual  Plenary  Session 

AQBICY:  Office  of  the  Secretary,  DOT. 
action:  Notice:  Docket  OST-95-246. 

SUMMARY:  This  notice  amends  the  notice 
that  appeared  in  the  Federal  Register 
dated  September  10, 1999,  Vol.  64,  No. 
175,  on  page  49269,  titled  "North 
American  Free  Trade  Agreement's  Land 
Transportation  Standards  Subcommittee 
and  Transportation  Consultative  Group: 
Aimual  Plenary  Session."  The  text  of 
the  second  paragraph  under  the  heading 
"Meetings  and  Deadlines"  is  being 
amended  to  change  the  time  of  the 
listening  session.  The  paragraph  should 
read  as  follows: 
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MEETINQS  AND  OEAOUNES:  Also  at  the 
same  Baltimore  site,  on  October  25, 
1999,  from  1:30  p.m.  to  4:30  p.m.,  a 
listening  session  will  be  held  for 
representatives  of  the  truck,  bus,  and 
rail  industries,  transportation  labor 
unions,  brokers  and  shippers,  chemical 
manufiactiuers,  insurance  industry, 
public  safety  advocates,  and  others  who 
have  notified  us  of  their  interest  to 
attend  and  have  submitted  copies  of 
their  presentations,  in  English  and 
Spanish,  to  the  address  below  by 
October  12, 1999.  This  is  an  opportunity 
for  presenters  to  voice  their  concerns, 
provide  technical  information,  and  offer 
suggestions  relevant  to  achieving  greater 
standards  compatibility  and  improving 
cross-border  trade.  While  written 
statements  may  be  of  any  length,  oral 
presentations  will  be  limited  to  10 
minutes  per  presenter.  After  October  12, 
statements  may  be  submitted  for  the 
record,  and  requests  to  present  oral 
comments  at  the  listening  session  will 
be  accommodated  only  on  a  time- 
available  basis. 

Dated:  September  29, 1999. 
Roger  Dean, 

Acting  Director,  Office  of  International 
Ttansportation  and  Trade. 
(FR  Doc  99-25831  Filed  10-4-99;  8:45  am] 
BUJNQ  COK  4*1»-«I-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  RSPA-0&-49S7;  Notice  q 

Notice  of  Extension  of  Existbig 
Information  Collection 

agency:  Research  and  Special  Programs 

Administration,  DOT. 

ACTION:  Request  for  pubUc  comments. 

summary:  As  required  by  the  PaperwOTk 
Reduction  Act  of  1995,  this  notice 
announces  that  the  Research  and 
Special  Programs  Administration 
(RSPA)  is  pubhshing  this  notice  seeking 
public  comments  on  a  proposed  renewal 
of  an  information  collection  for  the 
Alcohol  Misuse  Prevention  Program  for 
Pipeline  Operators.  This  information 
collection  requires  gas  pipeline 
operators,  hazardous  liquid  pipeline 
operators,  and  liquefied  natiiral  gas 
(LNG)  operators  to  document  their 
alcohol  misuse  prevention  programs. 
DATES:  Comments  on  this  notice  must  be 
received  December  6, 1999. 
addresses:  Comments  should  identify 
the  docket  nxunber  of  this  notice,  RSPA- 
98-4957,  and  be  mailed  to  the  Dockets 
Facility,  U.S.  Department  of 


Transportation,  Plaza  401,  400  Seventh 
Street  SW,  Washington,  DC  20590-0001. 
You  should  submit  the  original  and  one 
copy.  If  you  wish  to  receive 
confirmation  of  receipt  of  your 
comments,  you  must  include  a  stamped, 
self-addressed  postcard.  The  Dockets 
facility  is  open  from  10:00  a.m.  to  5:00 
p.m.,  Monday  through  Friday,  except  on 
Federal  holidays.  In  addition,  the  public 
may  also  submit  or  review  comments  by 
accessing  the  Docket  Management 
System's  home  page  at  http:// 
dms.dotgov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  Fell,  Office  of  Pipeline  Safety, 
Research  and  Special  Programs 
Administration,  Department  of 
Transportation,  400  Seventh  Street,  SW 
Washington,  D.C.  20590,  (202)  366-6205 
or  by  electronic  mail  at 
marvin.fell@rspa.dot.gov. 

SUPPLEMBfTARY  INFORMATION: 

Title:  Alcohol  Misuse  Prevention 
Program. 

0MB  Number:  2137-0587. 

Type  of  Request:  Extension  of  an 
existing  information  collection. 

Abstract:  Alcohol  misuse  has  been 
identified  by  the  Federal  government  as 
a  significant  danger  to  safety  in  the 
United  States,  and  it  is  reasonable  to 
assimie  that  the  problem  exists  in  the 
gas  pipeline  industry,  hazardous  liquid 
pipeline  industry,  and  the  liquefied 
natural  gas  (LNG)  industry,  llie 
potential  harmful  effects  of  alcohol 
misuse  on  safe  pipeline  and  LNG 
facility  operations  warrant  the 
comprehensive  alcohol  misuse  testing 
regulation  imposed  on  the  pipeline 
industry.  The  regulations  at  49  CFR  Part 
199  require  information  collection  for 
an  alcohol  misuse  prevention  plan  and 
associated  testing  records. 

Respondents:  Gas  pipelines, 
hazardous  liquid  pipelines,  and 
liquefied  natural  gas  (LNG)  facility 
operators. 

Estimate  of  Burden:  6  hours  per 
operator. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Burden  :  10,278 
hours. 

Estimated  Number  of  Respondents: 
1,713. 

Copies  of  this  information  collection 
can  be  reviewed  at  the  Dockets  Facility, 
Plaza  401,  U.S.  Department  of 
Transportation,  400  Seventh  Street,  SW, 
Washh^on,  DC  20590  from  9:00  a.m.  to 
5:00  p.m.  Monday  through  Friday 
except  Federal  holidays.  They  also  can 
be  viewed  over  the  Internet  at  http:// 
dms.dot.gov 

Comments  are  invited  on  (a)  the  need 
for  the  proposed  collection  of 


information  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques. 

Issued  in  Washington,  DC,  on  September 
30, 1999. 

Richard  B.  Felder, 

Associate  Administrator  for  Pipeline  Safety. 
(FR  Doc.  99-25844  Filed  10-4-99;  8:45  am] 

BHUNQ  OOOE  4«10-M-P 


DEPARTMENT  OF  TRANSPORTATION 

Reseerch  and  Special  Programs 
Administration 

[DockM  No.  RSPA-e8-4470) 

Pipeline  Safety:  Meetings  of  Pipeline 
Sefety  Advisory  Committees 

AGENCY:  Office  of  Pipeline  Safety, 

Research  and  Special  Programs 

Administration,  DOT. 

ACTION:  Notice  of  advisory  committee 

meetings. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463, 5  U.S.C.  App.  1)  notice 
is  hereby  given  of  the  following 
meetings  of  the  Technical  Pipeline 
Safety  Standards  Committee  (TPSSC) 
and  the  Technical  Hazardous  Liqiud 
Pipeline  Safety  Standards  C  mmittee 
(THLPSSC).  Both  the  TPSSC  and  the 
THLPSSC  are  statutorily  mandated 
advisory  committees  that  assist  RSPA's 
Office  of  Pipeline  Safety  in  its 
consideration  of  proposed  safety 
regulations,  risk  assessments,  and  safety 
policies  for  hazardous  liquid  and 
natural  gas  pipelines.  Each  committee 
has  an  authorized  membership  of  15 
persons,  five  each  from  government, 
industry,  and  the  public.  The 
committees  meet  in  May  and  November 
of  each  year.  Each  Committee  meeting, 
as  well  as  a  joint  session  of  the  two 
Committees,  is  held  at  the  Department 
of  Transportation,  Nassif  Building,  400 
Seventh  Street,  SW,  Washington,  DC 
20590.  The  November  3-4, 1999, 
meetings  will  be  held  in  room  8236. 
ADDRESSES:  Comments  on  these 
meetings  should  be  sent  to  the  Dockets 
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Fadiity.  U.S.  Department  of 
Transportation.  Plaza  401, 400  Seventh 
Street.  SW.  Washington.  DC  20590- 
0001.  Alternatively,  comments  may  be 
e-mailed  to 

ops.commentsdrspa.dot.gov.  All 
comments  must  reference  Docket  No. 
RSPA-98-4470.  The  Dockets  Facility  is 
located  on  the  plaza  level  of  the  Nassif 
Bmlding  in  Room  401. 400  Seventh 
Street,  SW,  Washington,  DC.  The 
Dockets  FadUty  is  open  from  10:00  a.m. 
to  5:00  p.m..  Monday  through  Friday, 
except  on  Federal  holidays. 

hiformation  on  Services  for  Individuals 
With  Disabilities 

For  information  on  fadlities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  Peggy  Thompson  at 
(202)  366-1933. 

FOR  FURTHBt  INFORMATKM  CONTACT: 
Mary  Jo  Cooney,  OPS.  (202)  366-4774  or 
Richard  Huriaux,  OPS,  (202)  366-4565, 
regarding  the  subject  matter  of  this 
notice. 

SUPPUaiSNTARY  INPOMNATKM:  On 
November  3, 1999.  at  9:00  a.m.,  the 
Technical  Hazardous  Liquid  Pipeline 
Safety  Standards  Committee  will  meet 
in  room  8236  of  the  Nassif  Building. 
Tlie  preliminary  agenda  includes: 

1.  Bellingham,  WA  Inddent  & 
Investigation 

2.  Industry  Performance  Report 

3.  Corrosion  Control  on  Hazardous 
Liquid  Pipelines 

4.  Pressure  Testing  Older  Pipelines  in 
Terminals 

5.  Update  on  Unusually  Sensitive  Areas 
(USA)  Projed 

6.  Oil  Pollution  Ad  Developments 
On  November  3, 1999,  at  1:00  p.m., 

the  THLPSSC  will  be  joined  by 
members  of  the  TPSSC  for  a  joint 
session  of  the  gas  and  hazardous  liquid 
pipeline  advisory  committees.  The 
preliminary  agenda  includes: 

1.  Administration/RSPA/OPS  Initiatives 

2.  Program  Update 

3.  OPS  Reauthorization:  Congressional 
Perspectives 

4.  Challenges  of  the  Current  Regulatory 
Climate,  Government  Accounting 
Office  &  Inspedor  General  Audits 

5.  Issues  Raised  by  Recent  Inddents  & 
NTSB  Perspectives 

6.  Opportunities  for  Improving  Integrity 
Assurance 

7.  Underwater  Abandoned  Pipeline 
Facilities  (VOTE) 

8.  Enforcement  Procedures  (VOTE) 

On  November  4, 1999,  from  9:00  a.m. 
to  11:30  a.m..  the  Technical  Pipeline 
Safety  Standards  Committee  will  meet. 
The  preliminary  agenda  includes: 


1.  Plastic  Pipeline  Safety  Standards  & 
Research 

2.  Gas  Pipeline  Safety  Standards;  SIRRC 
report 

3.  Gas  Gathering  Line  Definition 

4.  Remotely  Controlled  Valves  on 
Natural  Gas  Pipelines 

5.  Update  on  the  Local  Distribution 
Company  Risk  Assessment  Feasibility 
Team  Initiative 

All  three  meetings  will  be  open  to  the 
public.  Members  of  the  public  will  have 
an  opportimity  to  make  short  statements 
on  the  topics  under  discussion.  Anyone 
.  wishing  to  make  an  oral  statement  must 
notify  Peggy  Thompson.  Room  7128. 
Department  of  Trans{x>rtation.  Nassif 
Building,  400  Seventh  Street,  SW, 
Washington,  DC  20590,  telephone  (202) 
366-1933,  not  later  than  Odober  15, 
1999,  on  the  topic  of  the  statement  and 
the  time  requested  for  presentation.  The 
presiding  officer  at  eadi  meeting  may 
deny  any  request  to  present  an  oral 
statement  and  may  limit  the  time  of  any 
presentation. 

Authority:  49  U.S.C  60102, 60115. 

Issued  in  Washington,  DC,  on  September 
30. 1999. 
Richard  B.  Feldar, 

Associate  Administrator  for  Pipeline  Safety. 
[FR  Doc.  99-25845  Filed  10-4-99;  8:45  am] 
BiujMQ  cooc  4eie-w-p 


DEPARTMENT  OF  TRANSPORTATION 


Res«erch  and  Special  Programs 
Administration 

[DoekM  Na  RSPA-S7-2879] 

Pipetins  Safety:  Rapid  isolation  of 
Ruptured  Sections  of  Gas 
Transmission  Pipelines 

AQB4CY:  Office  of  Pipeline  Safety, 
Research  and  Special  Programs 
Administration,  DOT. 
action:  Notice  of  public  meeting  and 
request  for  comments. 

SUMMARY:  This  notice  announces  a 
public  meeting  to  consider  the  need  for 
a  rulemaking  to  establish  time  limits  for 
isolating  ruptiued  sections  of  gas 
transmission  pipelines.  The  meeting 
agenda  will  include  presentation  of 
findings  firom  a  recent  Office  of  Pipeline 
Safety  (OPS)  study  on  remote  control 
valves  (RCV)  and  opportunity  for  public 
comments  and  suggestions. 
DATES:  The  public  meeting  will  be  on 
November  4, 1999,  from  1:00  pm  to  5:00 
pm  in  Room  8236  of  the  Nassif 
Building,  400  Seventh  Street,  SW, 
Washington,  DC.  We  encourage  the 
public  to  present  oral  remarks  at  the 
public  meeting.  If  you  want  to  make  an 


oral  presentation  at  the  meeting,  please 
notify  Jenny  Donohue  no  later  than 
Odober  28, 1999,  by  telephone  at  202- 
366-4046  or  by  e-mail  at 
jenny.donohue@rspa.dot.gov.  Please 
indicate  the  approximate  length  of  your 
presentation. 

ADDRESSES:  You  may  submit  written 
comments  no  later  than  December  6, 
1999,  by  mail  or  hand  delivery  to  the 
Dockets  Fadiity,  U.S.  Department  of 
Transportation,  Room  PL-401, 400 
Seventh  Street,  SW.  Washington.  DC 
20590-0001.  Comments  should  identify 
the  docket  number  RSPA-97-2879. 
Persons  should  submit  the  original 
comment  document  and  one  (1)  copy. 
Anyone  who  wants  confirmation  of 
mailed  comments  must  indude  a  self- 
addressed  stamped  postcard.  You  also 
may  submit  written  comments  to  the 
dodnei  electronically.  To  do  so.  log  on 
to  the  following  Internet  Web  address: 
http://dms.dot.gov.  Click  on  "Help  & 
Information'.'  for  instructionB  on  how  to 
file  a  document  electronically.  Late-filed 
comments  will  be  considered  so  far  as 
practicable. 

Information  on  Services  fior  Individuals 
With  DisabiUties 

For  information  on  fadlities  or 
services  for  individuals  with  disabilities 
or  to  request  spedal  assistance  at  the 
meeting,  contad  Peggy  Thompson  at 
(202)  366-1933. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lloyd  Ulrich.  OPS.  (202)  366-4556, 
regarding  the  subjed  matter  of  this 
notice.  Contad  the  Dockets  Unit,  (202) 
366-5046,  for  docket  material. 
Comments  may  also  be  reviewed  online 
at  the  DOT  Docket  Management  System 
website  at  http://dms.dot.gov. 
SUPPLEMENTARY  INFORMATION:  Since  the 
March  23, 1994,  Edison,  New  Jersey, 
pipeline  failure  in  which  two-and-one- 
half  hours  elapsed  before  the  operator 
could  locate  and  close  functional  valves, 
OPS  has  been  exploring  means  of 
limiting  the  time  for  isolating  ruptiued 
sections  of  gas  transmission  pipelines. 
In  1995,  NTSB  recommended  that  RSPA 
expedite  requirements  for  installing 
automatic-or  remote-operated  mainline 
valves  on  high-pressure  pipelines  in 
urban  and  environmentally  sensitive 
areas  to  provide  for  rapid  shutdown  of 
failed  pipeline  segments.  In  the  Federal 
pipeline  safety  law  (49  U.S.C.  60102  (j)). 
Congress  direded  DOT  to  prescribe 
standards  for  the  use  of  remote  control 
valves  (RCV),  if  a  study  showed  that 
they  reduced  risk  and  were  technically 
and  economically  feasible. 

OPS  has  completed  a  study  on  RCVs 
titled  "Remotely  Controlled  Valves  on 
Interstate  Natural  Gas  Pipelines,"  which 
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is  available  in  this  Docket  (RSPA-97- 
2879)  and  on  the  OPS  website  at  http:/ 
/ops.dot.gov.  The  study  shows  that 
installing  and  using  RCVs  can 
effiectiveTy  limit  the  time  required  to 
isolate  ruptured  pipe  sections  when 
manual  valve  operation  is  not  feasible, 
thereby  minimizing  the  consequences  of 
certain  gas  pipeline  ruptures.  The  study 
supports  RCVs'  effectiveness,  technical 
feasibility,  and  potential  for  reducing 
risk.  We  base  these  conclusions  on  an 
October  30, 1997,  public  meeting  in 
Houston,  Texas,  a  field  evaluation  of 
RCVs  conducted  by  the  Texas  Eastern 
Transmission  Corporation  (TETCO), 
comments  from  the  Technical  Pipeline 
Safety  Standards  Committee  (TPSSC), 
and  a  review  of  technical  studies  of 
RCVs  and  other  valves. 

Several  factors  must  be  considered  in 
determining  whether  to  establish  a 
standard.  Our  study  shows  that  the  most 
significant  consequences,  including 
injuries,  fatalities,  and  the  majority  of 
property  and  environmental  damage, 
occur  within  the  first  few  minutes  of  a 
rupture,  before  any  valves  (including 
RCVs)  can  be  operated.  Also,  once 
valves  have  closed,  a  fire  burning  the 
residual  gas  in  the  isolated  section 
could  continue  for  the  better  part  of  an 
hour,  depending  on  variables  such  as 
the  section's  length,  pipe  diameter,  and 
operating  pressure.  Our  study  indicates 
that  the  quantifiable  costs  of  RCV 
installations  would  almost  always 
exceed  the  benefits. 

However,  we  believe  that  significant 
risk  exists  at  many  locations  as  long  as 
gas  is  being  supplied  to  a  ruptiue  site, 
and  operators  lack  the  ability  to  quickly 
close  existing  manual  valves.  Any  fire 
would  be  of  greater  intensity,  and  would 
have  greater  potential  for  damaging 
surroimding  infirastructvue,  if  the  fire 
were  constantly  replenished  with  gas. 
Our  data  show  that  as  much  as  45%  of 
gas  transmission  pipelines  traverse 
commercial  areas  (including  highways, 
railroads,  other  pipelines,  airports,  and 
businesses)  and  6%  are  located  within 
U.S.  Census  Bureau  defined  urban  areas. 
The  degree  of  disruption  in  these  areas 
would  be  in  direct  proportion  to  the 
duration  of  the  fire.  Although  we  lack 
data  to  quantify  the  potential 
consequences,  we  believe  considering  a 
new  standard  limiting  the  time  to  isolate 
failed  pipe  in  these  areas  merits  further 
exploration.  Under  certain 
circumstances,  we  believe  it  may  be 
appropriate  to  require  RCVs  or  other 
measures  to  promptly  isolate  a  failed 
pipeline  section. 

Also,  setting  a  time  limit  for  isolating 
a  line  following  a  rupture  would 
determine  when  a  fire  could  be 
extinguished.  This  knowledge  provides 


a  basis  for  risk  assessment  and  response 
planning,  important  considerations  in 
heavily  populated  or  commercial  areas, 
and  important  factors  in  maintaining 
public  confidence  in  the  safety  of 
natural  gas  transmission  pipelines. 

Although  it  may  be  appropriate  to 
issue  a  standard  limiting  the  time  to 
isolate  failed  pipe  sections,  we  need 
additional  information.  At  the 
November  4  public  meeting  we  will 
present  findings  fit)m  our  study  on 
RCVs  and  solicit  public  comments  and 
suggestions.  To  focus  on  the  issue  of 
establishing  a  time  limit  for  isolating  a 
ruptured  pipeline  section,  we  request 
that  oral  comments  at  the  public 
meeting  and  written  comments 
submitted  to  Docket  No.  RSPA-97-2879 
include  responses  to  the  following  six 
questions — 

(1)  What  are  the  variables  that  should 
be  considered  in  establishing  a  time-to- 
isolate  standard?  As  an  example,  one 
variable  could  be  the  time  for  gas 
contained  in  the  ruptured  section  to 
bum,  if  there  is  a  fire,  after  the  section 
is  isolated  by  closing  valves  on  each 
side  of  the  rupture. 

(2)  Should  an  operator's  time  to 
isolate  a  ruptiued  pipeline  section  be 
the  same  in  each  class  location?  If  not, 
what  difference  should  there  be  in  the 
time  to  isolate  for  each  of  the  four  class 
locations? 

(3)  Should  the  definitions  for  class 
location  in  49  CFR  192.5  be  revised  to 
provide  for  more  stringent  requirements 
in  areas  where  there  would  be  more 
significant  consequences  from  a 
ruptured  transmission  pipeline  where 
the  escaping  gas  caught  fire?  Examples 
of  areas  of  more  significant 
consequences  are  commercial  areas  and 
apartment  buildings  with  high 
population  concentrations. 

C3)a.  What  are  other  examples  of  areas 
subject  to  more  significant 
consequences  in  case  of  a  transmission 
pipeline  rupture  where  the  escaping  gas 
catches  fire? 

(3)b.  Should  areas  of  more  significant 
consequences  be  included  in  the 
definitions  for  Class  3  and  4  locations  or 
should  separate  sub-class  locations  be 
establi^ed  for  these  areas? 

(4)  Should  the  transmission  line  valve 
spacing  requirement  in  49  CFR  192.179 
be  reduced  for  Class  3  and  4  locations 
in  order  to  reduce  the  risk  in  locations 
of  highest  consequences?  If  not,  why 
not? 

(5)  What  should  be  the  maximum 
time  for  closing  valves  to  isolate  a 
ruptured  valve  section?  Should  RCVs  be 
installed  to  assure  the  closing  time  is 
not  exceeded? 

(6)  Should  there  be  a  tiered  approach 
to  establishing  a  time-to-isolate 


standard,  e.g.,  less  time  in  Class  4  than 
in  Class  3  locations? 

Issued  in  Washington,  DC,  on  September 
30, 1999. 

Richard  B.  Felder, 

Associate  Administrator  for  Pipeline  Safety. 
IFR  Doc.  99-2SS43  Filed  10^1-99: 8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

List  of  Foreign  Entities  Violating 
Textiie  Transshipment  and  Country  of 
Origin  Rules 

AQB<CY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  General  notice. 

SUMMARY:  This  dociunent  notifies  the 
public  of  foreign  entities  which  have 
been  issued  a  penalty  claim  under 
section  592  of  the  Tariff  Act,  for  certain 
violations  of  the  customs  laws.  This  list 
is  authorized  to  be  published  by  section 
333  of  the  Uruguay  Round  Agreements 
Act. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  any  of  the 
operational  aspects,  contact  Scott 
Greenberg,  National  Seizures  and 
Penalties  Officer,  Seizures  and  Penalties 
Division,  Office  of  Field  Operations, 
(415)  782-9442.  For  information 
regarding  any  of  the  legal  aspects, 
contact  Ellen  McClain,  Office  of  Chief 
Counsel,  at  (202)  927-6900. 
SUPPLSMBfTARY  INFORMATION: 

Background 

Section  333  of  the  Uruguay  Round 
Agreements  Act  fURAA)(Publie  Law 
103-465, 108  Stat.  4809)(signed 
December  8, 1994),  entitled  Textile 
Transshipments,  amended  Part  V  of  title 
IV  of  the  Tariff  Act  of  1930  by  creating 
a  section  592A  (19  U.S.C.  1592A), 
which  authorizes  the  Secretary  of  the 
Treasury  to  publish  in  the  Federal 
Register,  on  a  semiannual  basis,  a  list  of 
the  names  of  any  producers, 
manufacturers,  suppliers,  sellers, 
exporters,  or  other  persons  located 
outside  the  Customs  territory  of  the 
United  States,  when  these  entities  and/ 
or  persons  have  been  issued  a  penalty 
claim  under  section  592  of  the  Tariff 
Act,  for  certain  violations  of  the  customs 
laws,  pronded  that  certain  conditions 
are  satisfied. 

The  violations  of  the  customs  laws 
referred  to  above  are  the  following:  (1) 
Using  docun.entation,  or  providing 
documentation  subsequently  used  by 
the  importer  of  record,  which  indicates 
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a  folse  or  fraudulent  country  of  origin  or 
source  of  textile  or  appaiel  products;  (2) 
Using  counterfeit  visas,  licenses, 
permits,  bills  of  lading,  or  similar 
docimientation,  or  providing  counterfeit 
visas,  licenses,  permits,  bills  of  lading, 
or  similar  documentation  that  is 
subsequently  used  by  the  importer  of 
record,  with  respect  to  the  entry  into  the 
Customs  territory  of  the  United  States  of 
textile  fSr  apparel  products;  (3) 
Manufactiiring,  producing,  supplying, 
or  selling  textile  or  apparel  products 
which  are  falsely  or  fraudulently  labeled 
as  to  country  of  origin  or  source;  and  (4) 
Kngaging  in  practices  which  aid  or  abet 
the  transshipment,  through  a  country 
other  than  the  coimtry  of  origin,  of 
textile  or  apparel  products  in  a  manner 
which  conceals  the  true  origin  of  the 
textile  or  apparel  products  or  permits 
the  evasion  of  quotas  on,  or  voluntary 
restraint  agreements  with  respect  to, 
iinports  of  textile  or  apparel  products. 

If  a  penalty  claim  has  been  issued 
with  respect  to  any  of  the  above 
violations,  and  no  petition  in  response 
to  the  claim  has  been  filed,  the  name  of 
the  party  to  whom  the  penalty  claim 
was  issued  will  appear  on  the  list  If  a 
petition,  supplemental  petition  or 
second  supplemental  petition  for  relief 
frxim  the  penalty  claim  is  submitted 
under  19  U.S.C.  1618,  in  accord  with 
the  time  periods  estabUshed  by  sections 
171.32  and  171.33,  Customs  Regidations 
(19  CFR  171.32, 171.33)  and  the  petition 
is  subsequently  denied  or  the  penalty  is 
mitigated,  and  no  further  petition,  if 
allowed,  is  received  within  30  days  of 
the  denial  or  allowance  of  mitigation, 
then  the  administrative  action  shall  be 
deemed  to  be  final  and  administrative 
remedies  will  be  deemed  to  be 
exhausted.  Consequently,  the  name  of 
die  party  to  whom  the  penalty  claim 
was  issued  will  appear  on  the  list. 
However,  provision  is  made  for  an 
app>eal  to  the  Secretary  of  the  Treasury 
by  the  person  named  on  the  list,  for  the 
removal  of  its  name  from  the  list.  If  the 
Secretary  finds  that  such  person  or 
entity  has  not  committed  any  of  the 
enimierated  violations  for  a  period  of 
not  less  than  3  years  after  the  date  on 
which  the  person  or  entity's  name  was 
published,  the  name  will  be  removed 
from  the  list  as  of  the  next  publication 
oftheUst. 

Reasonable  Care  Required 

Section  592A  also  requires  any 
importer  of  record  entering,  introducing, 
or  attempting  to  introduce  into  the 
commerce  of  the  United  States  textile  or 
apparel  products  that  were  nither 
directly  or  indirectly  produced, 
manufactured,  supplied,  sold,  exported, 
or  transported  by  such  named  person  to 


show,  to  the  satisfaction  of  the 
Secretary,  that  such  importer  has 
exercised  reasonable  care  to  ensure  that 
the  textile  or  apparel  products  are 
accompanied  by  dociunentation, 
packaging,  and  labeling  that  are  acciirate 
as  to  its  origin.  Reliance  solely  upon 
information  regarding  the  imported 
product  from  a  person  named  on  the  list 
is  clearly  not  the  exercise  of  reasonable 
care.  Thus,  the  textile  and  apparel 
importers  who  have  some  commercial 
relationship  with  one  or  more  of  the 
Usted  parties  must  exercise  a  degree  of 
reasonable  care  in  ensuring  that  the 
documentation  covering  the  imported 
merchandise,  as  well  as  its  piackaging 
and  labeling,  is  accurate  as  to  the 
country  of  origin  of  the  merchandise. 
This  degree  of  reasonable  care  must 
involve  reliance  on  more  than 
information  supplied  by  the  named 
party. 

In  meeting  the  reasonable  care 
standard  when  importing  textile  or 
apparel  products  and  when  dealing  with 
a  party  named  on  the  list  published 
pursuant  to  section  592A  of  the  Tariff 
Act  of  1930,  an  importer  should 
consider  the  following  questions  in 
attempting  to  ensure  that  the 
dociunentation,  packaging,  and  labeling 
is  accurate  as  to  the  coimtry  of  origin  of 
the  imported  merchandise.  The  list  of 
questions  is  not  exhaustive  but  is 
illustrative. 

(1)  Has  the  importer  had  a  prior 
relationship  with  the  named  party? 

(2)  Has  the  importer  had  any  detentions 
and/or  seiziu«s  of  textile  or  apparel 
products  that  were  directly  or 
indirectly  produced,  supplied,  or 
transported  by  the  named  party? 

(3)  Has  the  importer  visited  tne 
company's  premises  and  ascertained 
that  the  company  has  the  capacity  to 

f  reduce  the  merchandise? 
Where  a  claim  of  an  origin  conferring 
process  is  made  in  accordance  with 
19  CFR  102.21,  has  the  importer- 
ascertained  that  the  named  party 
actually  performed  the  required 

frocess? 
Is  the  named  party  operating  from 
the  same  country  as  is  represented  by 
that  party  on  the  docimientation, 

fackaging  or  labeling? 
Have  quotas  for  the  imported 
merchandise  closed  or  are  they 
nearing  closing  from  the  main 
producer  countries  for  this 
commodity? 

(7)  What  is  tne  history  of  this  country 
regarding  this  commodity? 

(8)  Have  you  asked  questions  of  your 
supplier  regarding  the  origin  of  the 

rroduct? 
Where  the  importation  is 
accompanied  by  a  visa,  permit,  or 


license,  has  the  importer  verified  with 
the  supplier  or  manufacturer  that  the 
visa,  permit,  and/or  license  is  both 
valid  and  accurate  as  to  its  origin?  Has 
the  importer  scrutinized  the  visa, 
permit  or  license  as  to  any 
irregularities  that  would  call  its 
authenticity  into  question? 
The  law  authorizes  a  semiannual 
publication  of  the  names  of  the  foreign 
entities  and/or  persons.  On  April  6, 
1999,  Customs  published  a  Notice  in  the 
Federal  R^^er  (64  PR  16781)  which 
identified  24  (twenty-four)  entities 
which  fell  within  the  purview  of  section 
592A  of  the  Tariff  Act  of  1930. 

592AList 

For  the  period  ending  September  30, 
1999,  Customs  has  identified  26 
(twenty-six)  foreign  entities  that  fall 
within  the  purview  of  section  592A  of 
the  Tariff  Act  of  1930.  This  list  reflects 
the  addition  of  8  new  entities  and  6 
removals  to  the  24  entities  named  on  the 
list  published  on  April  6. 1999.  The 
parties  on  the  current  list  were  assessed 
a  penalty  claim  under  19  U:S.C.  1592, 
for  one  or  more  of  the  four  above- 
described  violations.  The  administrative 
penalty  action  was  concluded  against 
the  parties  by  one  of  the  actions  noted 
above  as  having  terminated  the 
administrative  process. 

The  names  and  addresses  of  the  26 
foreign  parties  which  have  been 
assessed  penalties  by  Customs  for 
violations  of  section  592  are  listed 
below  pursuant  to  section  592A.  This 
list  supersedes  any  previously 
published  list.  The  names  and  addresses 
of  the  26  foreign  parties  are  as  follows 
(the  parenthesis  following  the  listing 
sets  forth  the  month  and  year  in  which 
the  name  of  the  comjpany  was  first 
published  in  the  Federal  Register): 
Austin  Pang  Gloves  &  Garments  Factory. 
Ltd..  Jade  Heights,  52  Tai  Chung  Kiu 
Road,  Flat  G,  19/F,  Shatin.  New 
Territories,  Hong  Kong.  (9/99) 
Beautiful  Flower  Glove  Manufactory, 
Kar  Wah  Industrial  Building,  8  Leung 
Yip  Street,  Room  10-16, 4/F,  Yuen 
Long,  New  Territories,  Hong  Kong.  (9/ 
99) 
BF  Manufacturing  Company,  Kar  Wah 
Industrial  Building,  Leung  Yip  Street, 
Flat  13, 4/F,  Yeim  Long,  New 
Territories,  Hong  Kong.  (9/99) 
Cupid  Fashion  Manufacturing  Ltd.,  17/ 
F  Block  B,  Wongs  Factory  Building, 
368-370  Sha  Tsui  Road,  Tsuen  Wan, 
Hong  Kong.  (9/97) 
Ease  Keep,  Ltd.,  750  Nathan  Road, 
Room  115,  Kowloon,  Hong  Kong.  (9/ 
99) 
Excelsior  Industrial  Company,  311-313 
Nathan  Road,  Room  1, 15th  Floor, 
Kowloon,  Hong  Kong.  (9/98) 
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Eun  Sung  Guatemala,  S.A.,  13  Calle  3- 
62  Zona  Colonia  Landivar,  Guatemala 
City,  Guatemala.  (3/98) 

Everlast  Glove  Factory,  Goldfleld 
Industrial  Centre,  1  Sui  Wo  Road, 
Room  15, 15th  Floor,  Fo  Tan.  Shatin. 
New  Territories,  Hong  Kong.  (3/99) 

Fabrica  de  Artigos  de  Vestuario  E-Full, 
Lda.  Rua  Um  doi  Bairro  da  Concordia, 
Deificio  Industrial  Vang  Tai,  8th 
Floor,  A-D,  Macau.  (9/99) 

Fabrica  de  Artigos  de  Vestuario  Fan 
Wek  Limitada,  Av.  Venceslau  de 
Morals,  S/N  14  B-C,  Centro  bid.  Keck 
Seng  (Torre  1),  Macau.  (9/99) 

Fabrica  de  Artigos  de  Vestuario  Pou  Chi, 
Avenida  General  Castelo  Branco,  13, 
Andar,  "C"  Edificio  Wang  Kai, 
Macau.  (9/99) 

Glory  Growth  Trading  Company,  No.  6 
Ping  Street.  Flat  7-10.  Block  A.  21st 
Floor.  New  Trade  Plaza,  Shatin,  New 
Territories,  Hong  Kong.  (9/98) 

Great  Southern  International  Limited, 
Flat  A,  13th  floor.  Foo  Cheong 
Building,  82-86  Wing  Lok  Street, 
Central,  Hong  Kong.  (9/98) 

G.T.  Plus  Ltd.,  Kowloon  Centre,  29-43 
Ashley  Road,  4/Fl,  Tsimshatsui. 
Kowloon.  Hong  Kong.  (3/99) 

Jentex  hidustrial.  7-1  Fl.,  No.  246, 
Chang  An  E.  Rd.,  Sec.  2,  Taipei. 
Taiwan.  (3/97) 

Jiangxi  Garments  Import  and  Export 
Corp.,  Foreign  Trade  Building,  60 
Zhangqian  Road,  Nanchang,  China. 
(3/98) 

Liable  Trading  Company,  1103  Kai  Tak 
Commercial  Building.  62-72  Stanley 
Street.  Kowloon,  Hong  Kong.  (9/98) 

Lud:y  Mind  Industrial  Limited.  Lincoln 
Centre,  20  Yip  Fung  Street,  Flat  11, 
5/F,  Fan  Ling.  New  Territories.  Hong 
Kong.  (9/99) 

Mabco  Limited.  6/F  VIP  Commercial 
Centre.  116-120  Canton  Road. 
Kowloon.  Hong  Kong.  (3/99) 

McKowan  Lowe  &  Company  Limited. 
1001-1012  Hope  Sea  Industrial 
Centre,  26  Lam  Hing  Street,  Kowloon 
Bay,  Kowloon,  Hong  Kong.  (9/98) 

Rex  industries  Limited.  VIP  Commercial 
Center,  116-120  Canton  Road,  11th 
Floor,  Tsimshatsui,  Kowloon,  Hong 
Kong.  (9/98) 

Sannies  Garment  Factory,  35-41  Tai  Lin 
Pai  Road,  Gold  King  Industrial 
Building,  Flat  A  &  B,  2nd  Floor,  Kwai 
Chung,  New  Territories,  Hong  Kong. 
(9/98) 

Shing  Fat  Gloves  &  Rainwear,  2  Tai  Lee 
Street,  1-2  Floor,  Yuen  Long,  New 
Territories,  Hong  Kong.  (9/98) 

Sim  Kong  Glove  Factory,  188  San  Wan 
Road,  Units  32-35,  3rd  Floor,  Block  B, 
Sheimg  Shui,  New  Territories,  Hong 
Kong.  (9/98) 

Sun  Weaving  Mill  Ltd.,  Lee  Siun 
Factory  Building,  Block  1  &  2, 23  Sze 


Mei  Street,  Sanpokong,  Bk  Vie, 
Kowloon.  Hong  Kong.  (9/97) 

Takhi  Corporation,  Huvsgalchdyn 
Avenue,  Ulaanbaatar  11,  Mongolia. 
(3/98) 

Any  of  the  above  parties  may  petition  to 
have  its  name  removed  from  the  list. 
Such  petitions,  to  include  any 
documentation  that  the  petitioner 
deems  pertinent  to  the  petition, 
should  be  forwarded  to  the  Assistant 
Commissioner,  Office  of  Field 
Operations.  United  States  Customs 
Service.  1300  Pennsylvania  Avenue, 
N.W.,  Washington,  D.C.  20229. 

Additional  Foreign  Entities 

In  the  April  6, 1999,  Federal  Register 
notice.  Customs  also  solicited 
information  regarding  the  whereabouts 
of  31  foreign  entities,  which  were 
identified  by  name  and  known  address, 
concerning  alleged  violations  of  section 
592.  Persons  with  knowledge  of  the 
whereabouts  of  those  31  entities  were 
requested  to  contact  the  Assistant 
Commissioner.  Office  of  Field 
Operations,  United  States  Customs 
Service.  1300  Pennsylvania  Avenue, 
N.W.,  Washington.  D.C.  20229. 

In  this  document,  a  new  list  is  being 
published  which  contains  the  names 
and  last  known  addresses  of  32  entities. 
This  reflects  the  addition  of  two  new 
entities  and  the  removal  of  1  entity  to 
the  list  of  31  entities  published  on  April 
6. 1999. 

Customs  is  soliciting  information 
regarding  the  whereabouts  of  the 
following  32  foreign  entities  concerning 
alleged  violations  of  section  592.  Their 
names  and  last  known  addresses  are 
listed  below  (the  parenthesis  following 
the  listing  sets  forth  the  month  and  year 
in  which  the  name  of  the  company  was 
first  pubUshed  in  the  Federal  Register): 
Au  Mi  Wedding  E>resses  Company, 
Dragon  Industry  Building,  98.  King 
Law  Street.  Unit  F.  9/F,  Lai  Chi  Kok, 
Kowloon.  Hong  Kong.  (9/99) 
Bahnar  Export  Pte.  Ltd.,  No.  7  Kampong 

Kayu  Road,  Singapore.  1543.  (3/98) 
Envestisman  Sanayi  A.S..  Buyukdere 
Cad  47.  Tek  Is  Merkezi,  Istanbul, 
Tuxkey.  (9/97) 
Essence  Garment  Making  Factory, 
Splendid  Centre,  100  Larch  Street, 
Flat  D,  5th  Floor.  Taikoktsui, 
Kowloon,  Hong  Kong.  (3/98) 
Fabrica  de  Artigos  de  Vest.  Dynasty. 
Lda.,  Avenida  do  Almirante 
Magalhaes  Correia,  Edificio  Industrial 
Keck  Seng.  Block  ffl,  4th  Floor  "UV", 
Macau.  (3/98) 
Fabrica  de  Artigos  de  Vestuario  Lei  Kou, 
No.  45  Estrada  Marginal  de  Areia 
Preta,  Edif.Ind.Centro  Polytex,  6th 
Floor.  D,  Macau.  (9/98) 


Fabrica  de  Vestuario  Wing  Tai,  45 

Estrada  Marginal  Da  Areia  Preta,  Edif. 

Centro  Poltex,  3/E.  Macau.  (3/98) 
Galaxy  Gloves  Factory.  Annking 

Industrial  Building,  Wang  Yip  East 

Street  Room  A,  2/F,  Lot  357,  Yuen 

Long  Industrial  Estate.  Yuen  Long, 

New  Territories.  Hong  Kong.  (3/98) 
Golden  Perfect  Garment  Factory.  Wong's 

Industrial  Building,  33  Hung  To  Road. 

3rd  Floor,  Kwim  Tong,  Kowloon. 

Hong  Kong.  (9/98) 
Golden  Wheel  Garment  Factory,  Flat  A, 

10/F,  Tontex  Industrial  Building,  2-4 

Sheung  Hei  Street,  San  Po  Kong, 

Kowloon.  Hong  Kong,  (9/99) 
Grey  Rose  Maldives.  Phoenix  Villa, 

Majeedee  Magu,  Male,  RepubUc  of 

Maldives.  (3/98) 
K  &  J  Enterprises,  Witty  Commercial 

Building,  lA-lL  Tung  Choi  Street, 

Room  1912F,  Mong  Kok,  Kowloon, 

Hong  Kong.  (9/98) 
Konivon  Development  Corp.,  Shun  Tak 

Center,  200  Connaught  Road,  No. 

3204,  Hong  Kong.  (3/98) 
Kwuk  Yuk  Garment  Factory,  Kwong 

Industrial  Building,  39-41  Beech  St.. 

Flat  A,  11th  Floor.  Tai  Kok  Tsui. 

Kowloon,  Hong  Kong.  (3/98) 
Land  Global  Ltd.,  Block  c,  14/F,  Y.P.  Fat 

Building,  Phase  1, 
77  Hoi  Yuen  Road,  Kowloon,  Hong 

Kong.  (9/97) 
Leader  Glove  Factory,  Tai  Ping 

Industrial  Centre,  57,  Ting  Kok  Road. 

25/F.  Block  1.  Flat  A.  Tai  Po,  New 

Territories,  Hong  Kong.  (3/98) 
Maxwell  Garment  Factory,  Unit  C,  21/F, 

78-84,  Wang  Lung  Street.  Tseun  Wan, 

New  Territories,  Hong  Kong.  (3/99) 
New  Leo  Garment  Factory  Ltd,  Galai^ 

Factory  Building,  25-27  Luk  Hop 

Street.  Unit  B,  18th  Floor,  San  Po 

Kong,  Kowloon,  Hong  Kong.  (9/98) 
Patenter  Trading  Company,  Block  C.  14/ 

F,  Yip  Fat  Industrial  Building,  Phase 

1.  77  Hoi  Yuen  Road,  Kowloon,  Hong 

Kong.  (9/97) 
Penta-5  Holding  (HK)  Ltd.,  Metro  Center 

n,  21  Lam  Hing  Street.  Room  1907, 

Kowloon  Bay,  Kowloon,  Hong  Kong. 

(9/98) 
Round  Ford  Investments,  37-39  Ma  Tau 

Wai  Road,  13/f  Tower  B,  Kowloon, 

Hong  Kong.  (9/97) 
Shanghai  Yang  Yuan  Garment  Factory. 

2  Zhaogao  Road,  Chuanshin, 

Shanghai.  China.  (9/97) 
Silver  Pacific  Enterprises  Ltd.,  Shun  Tak 

Center,  200  Connaught  Road,  No. 

3204.  Hong  Kong.  (3/98) 
Tak  Hing  Textile  Company  Limited,  Wo 

Fung  Industrial  Building,  3/F,  block 

D,  Lot  No.  5180,  IN  D.D  51,  On  Lok 

Village,  Fanling,  New  Territories, 

Hong  Kong.  (3/99) 
Tat  Hing  Garment  Factory,  Tat  Cheong 

Industrial  Building,  3  Wing  Ming 
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Street.  Block  C.  13/F.  Lai  Chi  Kok. 
Kowloon.  Hong  Kong.  (3/98) 

Tientak  Glove  Factory  Limited.  1  Ting 
Kok  Road.  Block  A,  26/F.  Tai  Po.  New 
Territories.  Hong  Kong.  (3/98) 

United  Textile  and  Weaving.  P.O.  Box 
40355.  Sbarjah.  United  Arab  Emirates. 
(3/97) 

Wealthy  Dart,  Wing  Ka  Industrial 
Building.  87  Lardi  Street.  7th  Floor. 
Kowloon.  Hong  Kong.  (3/98) 

Wilson  Industrial  Company.  Yip  Fat 
Factory  Building,  77  Hoi  Yuen  Road, 
Room  B,  3/F,  Kwun  Yong,  Kowloon, 
Hong  Kong.  (3/98) 

Wing  Lung  Manufactory.  Hing  Wah 
Industrial  Building.  Units  2,  5-8.  4th 
Floor  YLTL  373,  Yuen  Long.  New 
Territories.  Hong  Kong.  (9/98) 

Yogay  Fashion  Garment  Factory  Ltd, 
Lee  Wan  Industrial  Building,  5  Luk 
Hop  Street.  San  Po  Kong.  Kowloon, 
Hong  Kong.  (3/98) 

Zuun  Mod  Gannent  Factory  Ltd..  Tuv 
Aimag,  Mongolia.  (9/97) 

If  you  have  any  information  as  to  a 
correct  mailing  address  for  any  of  the 
above  32  firms,  please  send  thiat 
information  to  the  Assistant 
Commissioner,  Office  of  Field 
Operations,  U.S.  Customs  Service, 
1300  Pennsylvania  Avenue,  N.W.. 
Washington.  D.C.  20229. 

Dated:  September  29, 1999. 
CharlM  W.  Winwood, 
AsasiniA  Commissioner,  Office  of  Field 
Operations. 
IFR  Doc  99-25786  Filed  10-4-99: 8:45  am] 


DEPARTMENT  OF  THE  TREASURY 

Intsmal  Revanu*  Service 

Open  Meeting  of  Citizen  Advocacy 
Panel.  Brooldyn  Dietrict 

AQBCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTIOW;  Notice. 

SUMMARY:  An  open  meeting  of  the 

Brooklyn  District  Citizen  Advocacy 

Panel  will  be  held  in  Queens,  New 

York. 

dates:  The  meeting  will  be  held  Friday 

October  29, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kevin  McKeon  at  1-888-912-1227  or 

718-488-3555. 

SUPPLEMENTARY  INFORMATION:  Notice  is 

hereby  given  pursuant  to  Section 

10(a)(2)  of  the  Federal  Advisory 

Committee  Act.  5  U.S.C  App.  (1988) 

that  an  operational  meeting  of  the 

Qtizen  Advocacy  Panel  will  be  held 

Friday  October  29, 1999,  6:00  p.m.  to 


9:00  p.m.  at  the  Internal  Revenue 
Service  Brooklyn  Building  located  at 
One  Lefirak  City  Plaza,  Corona,  Queens, 
NY  11368.  For  more  information  or  to 
confirm  attendance,  notification  of 
intent  to  attend  the  meeting  must  be 
made  with  Kevin  McKeon.  Mr.  McKeon 
can  be  reached  at  1-888-912-1227  or 
718-488-3555.  The  public  is  invited  to 
make  oral  comments  from  6:00  p.m.  to 
6:30  p.m.  on  Friday  October  22, 1999. 

Inoividual  comments  will  be  limited 
to  5  minutes.  If  you  would  like  to  have 
the  CAP  consider  a  written  statement, 
please  call  1-888-912-1227  or  718- 
488-3555,  or  write  Kevin  McKeon.  CAP 
Office,  P.O.  Box  R,  Brooklyn,  NY, 
11201.  The  Agenda  will  include  the 
following:  various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  September  24. 1999. 
MaryCIare  Whitelieed, 
Executive  Assistant  to  the  National  Taxpayer 
Advocate. 
(PR  Doc.  99-25879  Filed  10-4-99;  8:45  am] 

BHJJNQ  COOE  4«30-ei-U 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Open  Meeting  of  Citizen  Advocacy 
Panel,  Brooklyn  District 

AQB4CY:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice. 

SUMMARY:  An  open  meeting  of  the 
Brooklyn  District  Citizen  Advocacy 
Panel  will  be  held  in  Brooklyn,  New 
York. 

DATES:  The  meeting  will  be  held  Friday 
October  8, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  McKeon  at  1-888-912-1227  or 
718-488-3555. 

SUPPLBHENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  operational  meeting  of  the 
Citizen  Advocacy  Panel  will  be  held 
Friday  October  8, 1999, 6:00  p.m.  to 
9:00  p.m.  at  the  Internal  Revenue 
Service  Brooklyn  Headquarters  Building 
located  at  625  Fulton  Street,  Brooklyn. 
NY  11201. 

For  more  information  or  to  confirm 
attendance,  notification  of  intent  to 
attend  the  meeting  must  be  made  with 
Kevin  McKeon.  Mr.  McKeon  can  be 
reached  at  1-888-912-1227  or  718- 
488-3555.  The  public  is  invited  to  make 
oral  comments  from  6:00  p.m.  to  6:30 
p.m.  on  Friday  October  8, 1999. 


Individual  comments  will  be  limited  to 
5  minutes.  If  you  would  like  to  have  the 
CAP  consider  a  written  statement, 
please  call  1-888-912-1227,  or  718- 
488-3555,  or  write  Kevin  McKeon,  CAP 
Office,  P.O.  Box  R,  Brooklyn,  NY  11201. 
The  Agenda  will  include  the  following: 
various  IRS  issues. 

Notr.  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  September  24, 1999. 
MaryClare  Whitehead, 
Executive  Assistant  to  the  National  Taxpayer 
Advocate. 

(PR  Doc.  99-25880  Filed  10-4-99;  8:45  am] 
BHJJNQ  OOOC  4«0-«1-U 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Open  Meeting  of  Citizen  Advocacy 
Panel,  South  Florida 

AOENCY:  Internal  Revenue  Service  (IRS), 

Treastuy. 

ACnON;.Notice. 

SUMMARY:  An  open  meeting  of  the  So. 
Florida  Citizen  Advocacy  Panel  vtdll  be 
held  in  Sunrise,  Florida. 
DATES:  The  meeting  will  be  held  Friday, 
October  15, 1999  and  Saturday,  October 
16, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Ferree  at  1-888-912-1227,  or 
954-423-7973. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Citizen 
Advocacy  Panel  will  be  held  Friday, 
October  15, 1999  from  6:00  p.m.  to  9:00 
p.m.  and  Saturday,  October  16, 1999 
ficom  9:00  a.m.  to  1:00  p.m.,  in  Room 
225,  CAP  Office,  7771  W.  Oakland  Park 
Blvd.,  Sunrise,  Florida  33351.  The 
public  is  invited  to  make  oral 
comments.  Individual  comments  will  be 
limited  to  10  minutes.  If  you  would  like 
to  have  the  CAP  consider  a  written 
statement,  please  call  1-888-912-1227 
or  954-423-7973,  or  write  Nancy 
Ferree,  CAP  Office,  7771  W.  Oakland 
Park  Blvd.,  Rm.  225,  Sunrise,  FL  33351. 
Due  to  limited  conference  space, 
notification  of  intent  to  attend  the 
meeting  must  be  made  with  Nancy 
Ferree.  Ms.  Ferree  can  be  reached  at  1- 
888-912-1227  or  954-423-7973.  The 
agenda  will  include  the  following: 
various  IRS  issue  updates  and  reports  by 
the  CAP  sub-groups. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 
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Dated:  September  24, 1999. 
MaryClare  Whitehead, 

Executive  Assistant  to  the  Nationai  Taxpayer 
Advocate. 

(FR  Doc.  99-25881  Filed  10-4-99;  8:45  am) 

BILUNQ  CODE  4830-01-U 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0101] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

summary:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  the 
requirements  of  eligibility  verification 
reports. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  December  6, 1999. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Please  refer 
to  "0MB  Control  No.  2900-0101"  in 
any  correspondpnce. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947, 


SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3520).  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (0MB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title  and  Form  Numbers:  Eligibility 
Verification  Reports  (EVR)  (Eleven  of 
the  EVRs  are  computer-generated  forms 
which  may  be  dispatched  from  VA's 
central  computer.  The  remaining  11 
forms  (those  with  a  "-1"  suffix  on  the 
form  number)  are  stocked  forms). 

a.  Old  Law  Eligibility  Verification' 
Report  (Surviving  Spouse),  VA  Forms 
21-0511S  and  21-05151S-1. 

b.  Old  Law  Eligibility  Verification 
Report  (Veteran),  VA  Forms  21-0511V 
and  21-0511V-1. 

c.  Section  306  Eligibility  Verification 
Report  (Surviving  Spouse),  VA  Forms 
21-0512S  and  21-0512S-1. 

d.  Section  306  Eligibility  Verification 
Report  (Veteran),  VA  Forms  21-0512V 
and  21-0512V-1. 

e.  Old  Law  and  Section  306  Eligibility 
Verification  Report  (Children  Only),  VA 
Forms  21-0513  and  21-0513-1. 

f.  Die  Parent's  Eligibility  Verification 
Report.  VA  Forms  21-0514  and  21- 
0514-1. 


g.  Improved  Pension  Eligibility 
Verification  Report  (Veteran  With  No 
Children),  VA  Forms  21-0516  and  21- 
0516-1. 

h.  Improved  Pension  Eligibility 
Verification  Report  (Veteran  With 
Children),  VA  Forms  21-0517  and  21- 
0517-1. 

i.  Improved  Pension  EligibiUty 
Verification  Report  (Surviving  Spouse 
With  No  Children),  VA  Forms  21-0518 
and  21-0518-1. 

j.  Improved  Pension  Eligibility 
Verification  Report  (Child  or  Children), 
VA  Forms  21-0519C  and  21-0519C-1. 

k.  Improved  Pension  Eligibility 
Verification  Report  (Sur\'iving  Spouse 
With  Children),  VA  Forms  21-0519S 
and  21-0519S-1. 

OMB  Control  Number:  2900-0101. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  Eligibility  Verification 
Reports  are  used  to  report  changes  in 
entitlement  factors  in  VA's  income- 
based  benefit  programs,  pension  and 
parents'  Dependency  and  Indemnity 
Compensation  (DIC).  .\ny  individual 
who  has  applied  for  or  receives  pension 
or  parents'  DIC  must  promptly  notify 
VA  in  writing  of  any  changes  in 
entitlement  factors.  The  reports  are  also 
used  to  confirm  that  there  have  been  no 
changes  in  entitlement  factors. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  146,947 
hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
293,894. 

Dated:  August  20. 1999. 
By  direction  of  the  Secretary: 
Sandra  Mclntyre, 

Management  and  Program  Analyst, 

Information  Management  Service. 

(FR  Doc.  99-25870  Filed  10-4-99;  8:45  ami 
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Department  of 
Agriculture 

Forest  Service 

36  CFR  Parts  217  and  219 
National  Forest  System  Land  and 
Resource  Management  Planning; 
Proposed  Rule 
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DEPARTMENT  OF  AGRICULTURE 

FoTMlSefVtc* 

36  CFR  Parts  217  and  219 
RIN0696-AB20 

Nationai  Forast  Systam  Land  and 
Raaourca  Managamant  Planning 

AQENCY:  Forest  Service.  USDA. 
action:  Proposed  rule. 


SUMMARY:  The  Department  requests 
conunent  on  a  proposed  rule  to  guide 
land  and  resource  management 
planning  for  the  National  Forest  System. 
This  proposed  rule  describes  the 
framework  for  National  Forest  System 
planning;  makes  sustainability  the 
foundation  for  National  Forest  System 
planning  and  management;  and 
establishes  requirements  for 
implementation,  monitoring,  evaluation, 
amendment,  and  revision  of  land  and 
resource  management  plans.  The 
intended  effects  are  to  simplify,  clarify 
and  otherwise  improve  the  planning 
process;  to  reduce  burdensome  and 
costly  procedural  requirements;  and  to 
strengthen  collaborative  relationships 
with  the  public  and  other  government 
entities. 

DATES:  Comments  must  be  submitted  in 
writing  and  received  by  January  4,  2000. 
Public  meetings  will  be  held  at  places 
and  on  dates  yet  to  be  determined. 
Notice  of  the  times,  places,  and 
locations  will  be  pubUshed  in  a  future 
edition  of  the  Federal  Register. 
ADDRESSES:  Send  written  comments  to 
the  CAET-USDA,  Att.  Plaiming  Rule, 
Forest  Service,  USDA,  200  East 
Broadway.  Room  103.  P.O.  Box  7669. 
Missoula.  Montana  59807,  via  email  at 

planreg/wo caetOfs.fed.us.  or  FAX 

(406) 329-3021. 

Comments,  including  names  and 
addresses  when  provided,  are  subject  to 
public  inspection  and  copying.  The 
public  may  inspect  comments  received 
on  this  proposed  rule  in  the  Office  of 
Deputy  Chief.  Third  Floor,  Southwest 
Wing.  Yates  Building,  14th  and 
Independence  Avenue.  SW, 
Washington.  DC,  between  the  hours  of 
8:30  a.m.  and  4:00  p.m. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Robert  S.  Cunningham  at  (406)  329- 
3388. 

SUPPt^MENTARY  INFORMATION:  The 
following  outline  displays  the  contents 
of  the  preamble  to  this  proposed  rule. 
Background 
National  Forest  Management  Act 

Requirements 
The  Proposed  Planning  Process 
Section-by-SecUon  Description  of  the 

Proposed  Rule 


Purpose,  Goals,  and  Principles 

Proposed  section  219.1^»urpo«e. 

Proposed  section  219.2— Coals  and 
principles  for  planning. 

The  Framework  for  Planning 

Proposed  section  219.3 — Overview. 
Proposed  section  219.4 — ^Topics  of  general 

interest  or  concern. 
Proposed  section  219.5 — ^Information 

development  and  interpretation. 
Proposed  section  219.6 — Proposed  actions. 
Proposed  section  219.7 — Plan  decisions  that 

guide  future  actions. 
Proposed  section  219.8 — Amendment. 
Proposed  section  219.9 — Revision. 
Proposed  section  219.10— Site-specific 

decisions  and  authorized  uses  of  land. 
Proposed  section  219.11— Monitojing  and 

evaluation. 

Collaborative  Planning  for  Sustainability 

Proposed  section  219.12 — Collaboration  and 

cooperatively  developed  landscape  goals. 
Proposed  section  219.13 — Coordination 

among  federal  agencies. 
Proposed  section  219.14 — Involvement  of 

state  and  local  governments. 
Proposed  section  219.15 — Interaction  with 

.^jnerican  Indian  Tribes  and  Alaska. 
Proposed  section  219.16 — Relationships  with 

interested  individuals  and  organizations. 
Proposed  section  219.17 — Interaction  with 

private  landowners. 
Proposed  section  219.18 — ^Role  of  advisory 

groups  and  committees. 

Ecological,  Social,  and  Economic 
Sustainability 

Proposed  section  219.19— Ecological,  social, 

and  economic  sustainability. 
Proposed  section  219.20-^cological 

sustainability. 
Proposed  section  219.21 — Social  and 

economic  sustainability. 

The  Contribution  of  Science 

Proposed  section  219.22— The  role  of 

assessments,  analyses,  and  monitoring. 
Proposed  section  219.23— The  participation 

of  scientists  in  planning. 
Proposed  section  219.24— Science 

consistency  evaluations. 
Proposed  section  219.25— Science  advisory 

boards. 

Special  Considerations 

Proposed  section  219.26 — Identifying  and 

designating  suitable  uses. 
Proposed  section  219.27 — Special 

designations. 
Proposed  section  219.28 — Determination  of 

land  suitable  for  timber  removal. 
Proposed  section  219.29 — Limitation  on 

timber  removal. 

Planning  Documentation 

Proposed  section  219.30— Land  and  resource 
management  plan  documentation. 

Propos^  section  219.31— Maintenance  of  the 
plan  and  planning  records. 

Objections  and  Appeals 

Proposed  section  219.32— Objections  to 
amendments  or  revisions. 

Proposed  section  219.33— Appeals  of  site- 
specific  decisions. 


Applicability  and  Transition 

Proposed  section  219.34— Applicability. 
Proposed  section  219.35 — ^Transition. 

Definitions 

Proposed  section  219.36 — Definitions. 
Public  Comment  Invited 

Regulatory  Certifications 

Regulatory  Impact 

No  Takings  Implications 

Civil  Justice  Reform  Act 

Unfunded  Mandates  Reform 

Environmental  Impact 

Controlling  Paperwork  Burdens  on  The 

Public  Description  of  the  Information 

Collection  Use  of  Conmients 
Federalism 

Background 

The  Forest  Service  is  responsible  for 
managing  the  lands  and  resources  of  the 
National  Forest  System  which  includes 
192  million  acres  of  land  in  42  states, 
the  Virgin  Islands,  and  Puerto  Rico.  The- 
system  is  composed  of  155  national 
forests,  20  national  grasslands,  and 
various  other  lands  under  the 
jtmsdiction  of  the  Secretary  of 
Agriculture  (the  Secretary).  According 
to  the  Multiple-Use  Sustained-Yield  Act 
of  1960  (MUSYA)  (16  U.S.C.  528)  and 
the  National  Forest  Management  Act  of 
1976  (16  U.S.C.  1600  et  seq.),  the 
National  Forest  System  lands  are  to  be 
managed  for  a  variety  of  uses  on  a 
sustained-yield  basis  to  ensure  a 
continued  supply  of  products  and 
services  in  perpetuity. 

The  National  Forest  Management  Act 
(NFMA)  guides  land  management 
planning  for  National  Forest  System 
lands.  It  directs  the  Secretary  to 
develop,  maintain,  and,  as  appropriate, 
revise  land  and  resource  management 
plans  for  imits  of  the  National  Forest 
System  and  sets  forth  the  requirements 
for  doing  so.  During  the  23  years  since 
enactment  of  NFMA,  much  has  been 
learned  about  land  and  resource 
management  planning.  Yet,  many 
controversial  issues  regarding  the 
appropriate  short-  and  long-term  use  of 
national  forests  and  grasslands  remain. 

While  some  advocates  of  land  and 
resource  management  planning  believed 
it  would  lead  to  resolution  of  the  issues 
associated  with  the  management  of 
natural  resources,  it  has  not.  Difficult 
issues  remain  among  competing 
interests.  Land  and  resource 
management  planning  and  attendant 
decisionmaking  cannot  be  expected  to 
resolve  all  problems;  however, 
improved  planning  procedures  can 
more  fully  engage  the  public  and  lead  to 
mutually  developed  landscape  goals 
and  improved  public  participation  in 


Federal  Register /Vol.  64,  No.  192 /Tuesday.  October  5,  1999 /Proposed  Rules 


54075 


decisionmaking.  The  expanded 
requirements  for  collaboration  and 
scientific  input  in  the  proposed  new 
planning  process  will  result  iq 
expanded  management  choices  and 
more  fully  informed  decisionmaking  to 
ensure  the  long-term  sustainability  and 
health  of  national  forests  and 
grasslands. 

In  March  1989,  the  Forest  Service 
initiated  a  comprehensive  review  of  its 
land  and  resource  management 
planning  process.  Results  of  the  review 
were  published  in  May  1990,  in  a 
summary  report  entitled  "Synthesis  of 
the  Critique  of  Land  Management 
Planning"  (Vol.  1),  accompanied  by  ten 
other  more  detailed  reports.  The  1990 
Critique  documented  lessons  learned 
since  passage  of  the  NFMA  and 
adoption  of  initial  plans  under  that  law. 
The  Critique  provided 
recommendations  to  improve  planning 
and  the  management  of  national  forests 
and  grasslands  and  to  more  effectively 
engage  the  public  in  addressing  future 
natiual  resource  management 
challenges. 

On  February  15, 1991,  the  Forest 
Service  published  an  Advance  Notice  of 
Proposed  Rulemaking  (56  FR  6508) 
which  included  preliminary  regulatory 
text  revising  the  existing  planning  rule. 
Fotir  public  informational  meetings 
were  held  to  explain  and  discuss  ideas 
for  revising  the  planning  procedure. 
Over  600  individuals  and  several  groups 
of  people  submitted  written  comments. 
These  comments  were  used  in  the 
development  of  a  proposed  rule 
published  on  April  13, 1995  (60  FR 
18886). 

A  substantial  number  of  public 
comments  were  received  on  the 
proposed  rule,  generally  expressing 
dissatisfaction  with  proposed  changes 
in  the  planning  process.  In  part,  as  a 
result  of  public  concern  witii  changes 
proposed,  the  Secretary  elected  not  to 
proceed  with  this  proposal. 

In  order  to  take  a  fresh  look  at  the 
issues  associated  with  land  and  resource 
management  planning  and  to  obtain  an 
independent  perspective,  in  December 
1997,  the  Secretary  of  Agricultiue 
convened  a  13-member  Committee  of 
Scientists  to  review  the  Forest  Service 
planning  process  and  to  offer 
recommendations  for  improvements. 
The  Committee's  charter  was  to 
"provide  scientific  and  technical  advice 
to  the  Secretary  of  Agricultiue  and  the 
Chief  of  the  Forest  Service  on 
improvements  that  can  be  made  in  the 
National  Forest  System  Land  and 
Resoiu-ce  Management  Planning  Pnx^ss 
and  to  address  such  topics  as  how  to 
consider  the  followinig  in  land  and 
resource  management  plans:  biological 


diversity,  use  of  ecosystem  assessments 
in  land  and  resource  management 
planning,  spatial  and  temporal  scales  for 
planning,  public  participation 
processes,  sustainable  forestry, 
interdisciplinary  analysis,  and  any  other 
issues  that  the  Committee  identifies  that 
should  be  addressed  in  revised  planning 
regulations."  USDA  Under  Secretary 
Lyons  noted  at  the  Committee's  initial 
meeting  that  the  Committee's  challenge 
was  to  "produce  a  set  of 
recommendations  that  will  guide  us  in 
developing  the  next  generation  of  forest 
plans." 

Following  a  series  of  meetings  around 
the  coimtiy  with  Forest  Service 
employees,  representatives  of  tribes, 
state  and  local  governments,  related 
federal  natural  resource  agencies,  and 
members  of  the  public,  the  Committee 
of  Scientists  issued  a  final  report  on 
March  15, 1999.  The  Committee 
recognized  the  extraordinary  legacy  that 
is  the  National  Forest  System  and 
characterized  these  lands  as  "a  grand 
experiment  in  multiple-use 
management."  The  Committee 
concluded  that,  through  careful 
management,  National  Forest  System 
lands  can  continue  to  provide  many  and 
diverse  benefits  to  the  American  people 
in  perpetuity.  These  benefits  include 
clean  air  and  water,  productive  soils, 
biological  diversity,  a  wide  variety  of 
products  and  services,  employment, 
commxmity  development  opportunities, 
and  recreation.  National  Forest  System 
lands  also  can  provide  incalculable 
benefits  such  as  beauty,  inspiration, 
wonder,  and  a  refuge  for  the  renewal  of 
the  human  spirit.  Finally,  recognizing 
innovative  efforts  in  the  field,  the 
Committee  concluded  that  the  Forest 
Service,  as  the  steward  of  the  people's 
lands,  can  improve  its  plaiming  and 
decisionmaking  by  relying  on  the 
concepts  and  principles  of  sustainable 
natural  resource  stewardship,  by 
applying  the  best  available  scientific 
knowledge  to  management  choices,  and 
by  effectively  collaborating  with  a  broad 
array  of  citizens,  other  public  servants, 
and  governmental  and  private  entities. 

Based  on  the  Committee  of  Scientists' 
findings,  the  draft  regulatory,  text  it 
contained,  and  over  two  decades  of 
experience  in  developing  and 
implementing  land  and  resource 
management  plans,  a  team  of  Forest 
Service  employees,  aided  by  an 
interagency  steering  committee, 
prepared  this  proposed  rule.  The  Forest 
Service  rule  writing  team  was  selected 
from  different  management  levels 
within  the  organization  and  included 
representation  from  the  National  Forest 
System,  Research,  and  State  and  Private 
program  areas.  In  addition  to  the 


Conunittee's  report,  in  developing  this 
proposed  rule  the  team  also  considered 
the  1990  Critique  of  land  and  resource 
management  planning,  and  the  various 
laws,  regulations,  and  reports  influential 
in  guiding  planning  and  management  of 
the  National  Forest  System,  including, 
but  not  limited  to: 

The  National  Forest  Management  Act; 

The  National  Environmental  Policy 
Act; 

The  Multiple-Use  Sustained- Yield 
Act; 

The  Endangered  Species  Act; 

The  Federal  Land  Policy  and 
Management  Act; 

Administrative  direction  in  the  Forest 
Service  Manual  and  Handbooks; 

llie  Council  on  Environmental 
Quality,  "The  Ciunulative  EHects 
Handbook" 

The  1983  Bureau  of  Land 
Management  Planning  Regulations  (40 
CFR  Part  1600);  and 

The  Couincil  on  Environmental 
Quality,  "The  National  Environmental 
PoUcy  Act:  A  Study  of  its  Effectiveness 
After  Twenty-five  Years." 

National  Forest  Management  Act 
Requirements 

Section  6  of  the  National  Forest 
Management  Act  (NFMA)  specifies  the 
requirements  for  the  regulations  that 
guide  National  Forest  System  planning. 
A  synopsis  of  those  requirements 
follows,  along  with  an  identification  of 
the  sections  of  the  proposed  planning 
rule  where  the  requirements  are 
addressed. 

Section  6(d)  of  NFMA  requires  public 
participation  in  the  development, 
review,  and  revision  of  land 
management  plans.  In  response  to  this 
provision  and  the  Committee's  strong 
recommendations  on  collaborative 
planning,  the  proposed  rule  places 
increased  emphasis  on  the  coo{>erative 
development  of  land  management  plans, 
requiring  planners  and  managers  to 
provide  the  opportunity  and  motivation 
for  public  participation  in  every  phase 
of  the  planning  process.  In  §  219.2(d)(1) 
of  the  proposed  rule,  the  goal,  as  written 
by  the  Committee  of  Scientists, 
specifically  speaks  to  meaningfully 
engaging  the  American  people  in  (he 
stewardship  of  their  national  forests  and 
grasslands  to  "build  stewardship 
capacity."  Sections  219.12  through 
219.18  (Collaborative  planning  for 
sustainability]  would  establish  the 
requirements  for  public  involvement 
including  consultation  and  interaction 
with  American  Indian  Tribes  and 
Alaska  Natives,  adjacent  landowners 
and  interested  individuals  as  well  as 
establishing  the  requirements  for 
involving  state  and  local  governments 
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and  coordinating  planning  with  other 
fsderal  agencies.  The  requirements  for 
public  involvement  described  in  these 
sections  are  a  key  feature  in  the 
proposed  planningmle. 

Section  6(e)  of  NFMA  requires  plans 
to  provide  for:  (1)  The  multiple-use  and 
sustained-yield  of  products  and  services 
from  National  Forest  System  lands;  and 
(2)  the  determination  of  forest 
silvicultural  systems,  harvest  levels  and 
procedures,  and  the  availability  of  lands 
and  their  suitability  for  timber 
production. 

The  multiple-use,  sustained-yield 
objective  is  embodied  in  the  goal  at 
§  219.2(b)(1).  Sections  219.19  through 
219.21  make  ecological,  social,  and 
economic  sustainability  the  overall  goal 
for  National  Forest  System  management 
to  provide  for  the  miiltiple-use  and 
sustained-yield  of  the  products  and 
services  derived  there  from.  Additional 
statutory  requirements,  including  timber 
management  systems  (S  219.7),  harvest 
levels,  and  availability  and  suitability  of 
lands,  are  incorporated  in  §§  219.26 
through  219.29  (Special  considerations). 

Section  6(f)  of  NFMA  Usts  five 
requirements:  (1)  The  development  of 
one  integrated  land  and  resource 
management  plan  for  each  unit  of  the 
National  Forest  System:  (2)  the 
embodiment  of  the  plan  in  appropriate 
writtm  material;  (3)  interdisciplinary 
plan  development;  (4)  amendment  of 
the  plan  as  needed;  and  (5)  revision  of 
the  plan  frnm  time  to  time  or  at  least 
every  IS  years.  The  requirements  of  this 
section  are  addressed  in  §§  219.3 
through  219.11  which  describe  the 
proposed  planning  fi^mewoik,  in 
S§  219.30  and  219.31  (Planning 
documentation)  which  describe  the 
content  of  a  land  and  resource 
management  plan,  and  in  §  219.8 
(Amendment)  and  §  219.9  (Revision). 

Section  6(g)  of  NFMA  requires  the 
development  of  planning  regulations 
that  are  in  compliance  with  the 
Multiple-Use  Sustained- Yield  Act. 
Section  6(g)  also  requires:  (1) 
Compliance  with  the  National 
Environmental  Policy  Act  (NEPA);  (2) 
guidelines  for  the  identification  of  land 
suitability,  gathering  inventory  data  and 
the  identification  of  resoiuce  hazards; 
and  (3)  guidelines  that  ensure  economic 
and  environmental  aspects  of  resource 
management;  ensiue  maintenance  of  the 
diversity  of  plant  and  animal  species: 
ensure  that  research  is  conducted; 
permit  increases  in  harvest  based  on 
specific  requirements;  ensure  the 
harvest  of  timber  based  on  various 
resource  conditions;  specify 
silvicultural  requirements;  identify 
riparian  or  wetland  protection  needs; 
and  describe  specific  harvest  systems 


and  size  limitations  for  fundamental 
resource  protection. 

In  §  219.12  (Collaboration  and 
cooperatively  developed  landscape 
goals),  the  proposed  rule  addresses 
application  of  the  nation's 
environmental  policy  as  described  in 
the  NEPA.  Compliance  with  the 
procedural  requirements  of  NEPA  is 
addressed  in  §§  219.3  through  219.11 
(The  framework  for  planning).  It  is 
important  to  note  that  the  Forest  Service 
NEPA  procedures  are  to  guide 
decisionmaking  procediues  described  in 
these  sections. 

Land  suitability  and  the  identification 
of  special  conditions  and  resource 
hazards  are  addresised  in  §  219.26 
(Identifying  and  designating  suitable 
uses)  and  in  §  219.27  (Special 
designations).  Inventory  data  collection 
is  addressed  in  §§  219.22  through 
219.25  (The  contribution  of  science)  and 
§  219.5  (Information  development  and 
interpretation). 

The  economic  and  environmental 
aspects  of  resoiuce  management  are 
addressed  in  §§  219.19  through  219.21 
(Ecological,  social  and  economic 
sustainability),  §  219.4  (Topics  of 
general  interest  or  concern)  and  in 
§  219.6  (Proposed  actions).  The  diversity 
of  plant  and  animal  species,  protection 
of  riparian  or  wetland  resources,  and 
research  needs  are  addressed  indirectiy 
in  §§  219.22  tiirough  219.25  (The 
contribution  of  science),  and  direcUy  in 
§§  219.19  through  219.21  (Ecological, 
social  and  economic  sustainability). 
Various  requirements  for  the 
management  of  timber  resources  are 
addressed  in  §  219.28  (Determination  of 
land  siutable  for  timber  removal)  and 
§  219.29  (Limitation  on  timber  removal). 
Fundamental  natural  resource 
protection  is  highlighted  in  §§  219.3 
through  219.11  (The  frtunework  for 
planning)  and  in  §§  219.19  through 
219.21  (Ecological,  social,  and  economic 
sustainability). 

Sections  6(i)  and  (j)  of  NFMA  require 
that  resource  management  actions  be 
consistent  with  land  management  plan 
direction  and  define  when  plans 
become  effective.  Consistency  with  land 
and  resource  management  plan 
decisions  and  the  date  when  land  and 
resource  management  plans  become 
effective  are  addressed  in  §§  219.3 
through  219.11  (The  framework  for 
planiting)  and  in  §  219.35  (Transition). 

Section  6(k)  of  NFMA  requires  the 
identification  of  lands  not  suitable  for 
timber  production.  Section  (6)(k)(l) 
requires  a  process  for  estimating  long- 
term  costs  and  benefits  related  to  timber 
management;  and  section  (6)(k)(2) 
requires  a  summary  of  this  infbrmation 
in  the  form  of  an  annual  report.  The 


final  part  of  Section  6(k)(2)  requires 
standards  to  ensure  that  trees  have 
reached  the  culmination  of  mean  annual 
increment,  the  use  of  sound  silvicultural 
practices,  and  that  standards  do  not 
preclude  salvage  or  sanitation  harvest. 
Exceptions  to  these  standards  include 
consideration  of  other  resource  uses. 

The  requirement  for  the  identification 
of  lands  not  suitable  for  timber 
production  is  included  in  $  219.28 
(Determination  of  land  swtable  for 
timber  removal).  The  process  for 
estimating  long-term  costs  and  benefits 
related  to  timber  management  is 
addressed  in  §  219.21  (Social  and 
economic  sustainability).  The 
requirement  for  a  siunmary  of 
information  in  the  form  of  an  annual 
report  is  included  in  §§  219.30  and 
219.31  (Planning  dociunentation).  The 
procedures  to  ensure  harvest  of  timber 
within  the  requirements  of  NFMA 
including  the  mean  annual  increment, 
the  practice  of  soimd  silvicultural 
systems,  and  direction  for  salvage  or 
sanitation  harvests  are  included  in  the 
Forest  Service  Directive  System. 

The  Proposed  Planning  Process 

Statutory  Background  and  Overview 

Under  the  Forest  and  Rangeland 
Renewable  Resources  Planning  Act  of 
1974,  as  amended  by  the  National  Forest 
Management  Act  of  1976  (NFMA),  the 
Secretary  of  Agriculture  is  required  to 
"develop,  maintain,  and,  as  appropriate, 
revise  land  and  resource  management 
plans  for  units  of  the  National  Forest 
System."  16  U.S.C.  1604(a).  Land  and 
resource  management  plans,  in  large 
part,  furnish  overall  programmatic 
guidance  for  the  management  of 
individual  national  forests  and 
grasslands  and  the  design  of  site- 
specific  projects  such  as  timber  sales  or 
watershed  restoration  projects. 

Currentiy,  all  national  forests  and 
grasslands  are  operating  under  land  and 
resource  management  plans  developed 
under  the  existing  forest  planning 
regulations.  There  are  two  ways  that 
these  plans  can  be  changed:  revision 
and  amendment.  The  NFMA  requires 
revision  of  plans  at  least  every  15  yean, 
and  revision  can  also  occur  whenever 
circumstances  affecting  the  entire  plan 
area  or  major  portions  of  it  have 
changed  significantiy.  The  proposed 
rule  will  set  standards  for  the  upcoming 
revision  of  most  of  the  existing  land  and 
resource  management  plans,  which 
were  adopted  in  the  1980's  and  early 
1990's.  Amendment  is  a  means  of 
updating  the  forest  plan's  programmatic 
direction  between  the  periodic  revisions 
that  must  oociu'  every  15  yeare.  The 
proposed  rule  provides  for  a  flexible 
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ongoing  process  of  investigating  and 
responding  to  new  information,  which 
can  lead  to  either  the  revision  or 
amendment  of  plans  or  the  development 
of  appropriate  site-specific  projects  to 
address  changing  circumstances  as  they 
arise. 

The  Content  of  Plans 

Under  the  proposed  rule,  land  and 
resoiu-ce  management  plans  would 
contain  four  categories  of  decisions 
(§  219.7).  First,  they  establish  desired 
resource  conditions  to  achieve  long- 
term  sustainability  (which  may  include, 
but  are  not  limited  to,  the  desired 
watershed  and  ecological  conditions 
and  aquatic  and  terrestrial  habitat 
characteristics).  Second,  the  plans 
contain  goals  (statements  of  intent), 
objectives  (measurable  results  intended 
to  achieve  goab),  standards,  and 
guidelines.  The  standards  and 
guidelines  provide  criteria  for  the 
design  of  site-specific  projects  that 
address  such  important  considerations 
as  species  and  their  habitat,  timber 
harvest  guidelines,  and  watershed 
integrity.  Third,  plans  include  the 
designation  and  identification  of 
suitable  uses  within  the  plan  area  [e.g., 
lands  where  timber  production  is  an 
appropriate  objective)  and  designations 
of  special  areas.  Finally,  the  plans 
contain  monitoring  and  evaluation 
reqiiirements,  which  guide  ongoing 
forest  or  oassland  management. 

The  addition,  removal,  or 
modification  of  any  of  these  decisions 
requires  either  revision  or  amendment 
of  the  plan. 

Revision 

Under  the  proposed  planning  rule,  a 
land  and  resource  management  plan 
must  be  revised  whenever 
drciunstances  affecting  the  entire  plan 
area  or  major  portions  of  the  plan  area 
have  changed  significantly  or  the  plan 
has  reached  its  15-year  statutory  age 
limit  (§  219.9).  To  begin  the  revision 
process,  the  responsible  officials  would 
summarize  existing  information  and 
provide  for  scientific  review  of  the 
effectiveness  of  current  management, 
among  other  steps,  and  make  this 
information  available  for  public  review. 
The  responsible  officials  must  then 
publish  a  Notice  of  Intent  to  revise  in 
the  Fedo-al  Register,  and  provide  for  a 
second  opportunity  for  public  comment 
for  at  least  45  days  regarding  the  scope 
of  the  proposed  revision.  Following  any 
adjustment  in  the  scope  of  the  revision 
in  response  to  these  comments,  the 
responsible  officials  must  prepare  a 
NEPA  dociuient  on  the  proposed 
revision  and  provide  at  least  a  90-day 
public  comment  period. 


Any  person  may  file  objections  to  a 
proposed  revision  within  30  days  of 
publication  of  the  availability  of  the 
final  NEPA  dociunent  (§  219.32).  The 
responsible  official  must  prepare  a 
written  response  to  the  objection  by  the 
time  a  decision  is  reached.  Any  final 
decision  to  revise  plans  will  become 
effective  30  days  after  notice  of  the 
decision  is  published  in  the  Federal 
Register. 

Amendment 

In  addition  to  revision,  a  land  and 
resource  management  plan  may  also  be 
amended  (§  219.8)  to  add,  remove,  or 
modify  one  or  more  of  the  decisions 
embodied  in  a  forest  plan. 

Like  other  Forest  Service  actions, 
proposed  amendments  require 
compliance  with  NEPA.  As  part  of  the 
NEPA  process,  the  responsible  official 
must  determine  whether  the 
significance  of  the  proposed 
amendment's  impact  on  the 
environment,  and  whether  an 
environmental  impact  statement  is 
required.  The  NFMA  also  requires  that 
the  Forest  Services  determine  whether 
amendments  are  significant  under  this 
statute  as  well.  The  proposed  rule 
simplifies  this  NFMA  fijiding  by  linking 
it  to  the  required  significance 
determination  imder  NEPA.  Thus,  the 
responsible  official  must  make  only  one 
determination  of  significance,  under  the 
well-known  standards  of  NEPA.  For 
significant  amendments,  the  preparation 
of  an  environmental  impact  statement 
and  a  90-day  public  comment  period  are 
required.  For  non-significant 
amendments,  less  detailed  levels  of 
NEPA  compliance  such  as  the 
preparation  of  environmental 
assessments  are  appropriate.  There  is 
the  same  opportunity  for  persons  to  file 
objections  to  proposed  amendments  as 
there  is  for  proposed  revisions 
(§  219.32).  All  decisions  to  approve 
amendments  become  effective  after  the 
responsible  official  gives  notice  of  the 
proposed  decision. 

Site-Specific  Projects 

The  NFMA  provides  that  "(rjesource 
plans  and  permits,  contracts,  and  other 
instruments  for  the  use  and  occupancy 
of  the  National  Forest  System  lands 
shall  be  consistent  with  the  land 
management  plans."  16  U.S.C.  1604  (i). 
If  a  proposed  site-specific  activity  is  not 
consistent  with  the  land  management 
plan,  the  responsible  official  may 
"(mjodify  the  proposal  to  make  it 
consistent  with  the  plan";  "(rjeject  the 
proposal";  or  "[ajmend  the  plan  to 
permit  the  proposal."  53  FR  26,836 
(1988).  However,  the  feet  that  a 
propcsed  activity  is  consistent  with  the 


applicable  land  management  plan  does 
not  mean  that  it  will  actually  go 
forward,  or  that  it  can  be  imdertaken 
without  further  scrutiny.  Rather,  when 
an  individual  project  (such  as  a  timber 
sale  or  closure  and  obliteration  of  an 
unneeded  road)  is  proposed,  the  agency 
undertakes  an  individual  study  of  its 
likely  environmental  effects  and  renders 
a  formal  decision  regarding  it.  The 
Forest  Service  is  required  by  statute  to 
provide  opportunities  for  public  notice 
and  comment,  along  with  a  righf  of 
administrative  appeal  for  all  "proposed 
actions  of  the  Forest  Service  concerning 
projects  and  activities  implementing 
land  and  resource  management  plans." 

Ongoing  Process 

The  proposed  planning  rule  sets  out 
an  innovative  planning  framework  to 
update  land  and  resoiuce  management 
plans.  The  goal  is  to  create  a  planning 
process  that  enables  responsible 
officials  to  amend  their  plans  quickly 
and  soundly  in  response  to  new 
information  or  changed  conditions. 

Formally,  the  proposed  planning 
process  (Appendix  A)  for  updating 
plans  begins  with  a  topic(s)  of  general 
interest  or  concern  (§  219.4).  Sources  for 
these  topics  of  general  interest  or 
concern  may  include  new  Forest  Service 
conservation  initiatives,  enactment  of 
new  laws  or  policies,  discussions  among 
people,  organizations,  or  governments, 
etc.  or  information  generated  from  a 
later  stage  of  the  planning  process.  For 
example,  monitoring  and  evaluation 
plays  a  key  role  in  the  proposed 
planning  process.  Under  the  proposed 
rule,  information  bom  inventory  and 
monitoring  would  feed  back  into  the 
proposed  planning  process  at  various 
points  throughout  the  process  and  could 
lead  to  the  development  of  a  topic  of 
general  interest  or  concern.  Information 
bom  a  broad-scale  assessment  or  local 
analysis  could  also  lead  to  the 
development  of  a  topic  of  general 
interest  or  concern. 

Once  a  general  topic  of  concern  arises, 
the  responsible  official  would  have  to 
determine  whether  the  topic  should 
receive  consideration  (§  219.4).  In  so 
doing,  the  official  would  consider  the 
criteria  listed  in  §  219.4(b).  If,  after  using 
these  criteria,  the  responsible  official 
determined  that  a  topic  of  general 
interest  or  concern  should  receive 
fiuther  consideration,  the  responsible 
official  would  then  evaluate  whether 
adequate  information  existed  about  the 
topic  (§  219.5).  Information  could  come 
from  a  number  of  existing  sources, 
including  existing  inventories,  broad- 
scale  assessments,  local  analyses,  or 
bom  information  voluntarily  submitted 
from  interested  parties.  If  obtaining 
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mare  infonnation  was  desirable  and 
could  be  obtained  at  a  reasonable  cost 
and  in  a  timely  manner,  a  broad-scale 
assessment  or  local  analysis  could  be 
developed  or  supplemented. 

Broad-scale  assessments  provide 
infonnation  regarding  ecological, 
economic,  or  social  topics  that  are  broad 
in  geographic  scale.  In  most  cases,  they 
go  well  beyond  individual  national 
forest  and  grassland  boundaries.  The 
results  from  assessments  are  not 
proposed  actions  or  decisions  subject  to 
NEPA  procedures.  But  under  the 
proposed  rule,  their  findings  and 
conclusions  could  be  used  to  inform  the 
planning  process  and/or  develop  new 
topics  of  general  interest  or  concern. 
Similarly,  local  analyses  provide 
information  that  aids  in  the 
identification  of  possible  actions  or 
projects  on  a  more  local  scale. 
Depending  on  the  situation,  broad-scale 
assessments  and  local  analyses  should 
provide  information  related  to 
ecological  factora  set  forth  in  §  219.20 
and/or  social  and  economic  factors  set 
forth  in  §  219.21.  These  assessments  and 
analyses  do  not  make  decisions,  but 
instead  provide  information  which  may 
assist  in  subsequent  decisions.  Although 
the  assessments  and  analyses  will  often 
involve  extensive  pubUc  participation, 
persons  only  have  legal  rights  to 
comment  or  partici{>ate  if  the 
responsible  officials  make  actual 
dedsions  regarding  revisions, 
amendments,  or  site-specific  projects.  If 
the  assessments  or  analyses  afi'ect  actual 
decisions,  the  public  will  necessarily 
have  an  opportunity  to  comment  before 
actual  decisions  are  made.  Fiulhermore, 
there  is  no  right  to  judicial  review  of  the 
broad-scale  assessments  and  local 
analyses,  which  responsible  officials  are 
encouraged  rather  than  legally 
mandated  to  imdertake  to  update  their 
knowledge  of  changing  conditions. 

Based  on  consideration  of  the  criteria 
in  §  219.4(b)  and  available  information 
in  §  219.5,  responsible  officials  could 
propose  to  revise  a  plan,  amend  it,  and/ 
or  propose  a  site-specific  project 
(§  219.10).  In  each  case,  they  would  be 
required  to  analyze  alternatives  and 
effects  of  the  proposal  in  conformance 
with  agency  NEPA  procedures.  A  formal 
NEPA  process  would  ensue,  although,  a 
responsible  official  may  use  the  above 
planning  process  to  accomplish  the 
NEPA  scoping  process.  These  decisions 
all  give  the  public  opportunities  for 
input,  either  through  objections 
(revision  or  amendment),  or  notice  and 
comment  and  administrative  appeal 
(site-specific  projects). 

Monitoring  and  evaluation  assess  the 
effectiveness  of  the  plan  (§219.11). 
Under  the  proposed  rule,  monitoring 


and  evaluation  would  aid  in 
identification  of  new  topics  of  general 
interest  or  concern,  the  development  of 
new  assessments,  and  the  selection 
process  for  site-specific  projects. 

Although  monitoring  and  evaluation 
is  the  last  step  in  describing  the 
planning  process,  it  does  not  end  the 
planning  process.  Indeed,  in  practice 
these  monitoring  and  evaluation 
requirements,  like  the  broad-scale 
assessments  and  local  analyses 
described  above,  would  provide 
important  feedback  infonnation  that 
would  continuously  link  planning  to 
plan  implementation.  Under  the 
proposed  planning  rule,  a  national 
forest  or  grassland,  like  a  business  or 
other  large  oi^ganization,  would  always 
be  ready  to  respond  quickly  to  new 
information  or  changed  conditions. 

Under  the  proposed  rule,  the  exact 
planning  process  might  be  very  different 
on  two  difierent  national  forests  or 
grasslands,  depending  on  the  amount  of 
monitoring  and  assessment  information 
that  exists,  the  problems  and 
opportunities  facing  the  administrative 
units,  the  level  of  public  involvement  in 
the  planning  process,  etc.  These 
differences  would  enable  National 
Forest  and  Grassland  Supervisors  to 
amend  or  revise  their  land  and  resource 
management  plans  in  ways  that  best 
match  the  complex  issues  and 
conditions  they  face.  It  would  also  make 
planning  a  meaningful  exercise  that 
better  promotes  the  health  of  the 
resources  on  our  national  forests  and 
grasslands  setting  more  realistic 
expectations  for  the  goods,  services,  and 
amenities  the  national  forests  and 
grasslands  can  provide.  Of  course,  plans 
would  still  have  to  meet  the  broad 
fi-amework  goals  and  principles  for 
planning  and  specific  requirements  in 
the  proposed  rule. 

Key  Elements  of  Planning 

The  proposed  planning  process  is 
built  upon  the  fimdamental  statutes  that 
have  guided  national  forest  management 
for  nearly  a  century  as  well  as  the 
wealth  of  experience  gained  since  the 
passage  of  NFMA  and  the  initiation  of 
the  land  and  resource  management 
process.  The  Committee  of  Scientists' 
report  serves  as  a  synthesis  of  this 
information  and  provides  valuable 
guidance  in  understanding  the 
successes  and  failures  of  forest  planning 
to  date. 

The  proposed  rule  sets  forth  a  new 
collaborative,  adaptable  planning 
process  that  fully  engages  the  public 
and  requires  use  of  the  best  available 
science  to  ensure  informed 
decisionmaking.  The  process  set  forth  in 
the  proposed  rule  creates  opportunities 


for  people,  communities,  and 
organizations  to  work  together  to 
develop  mutual  understanding 
regarding  desired  resource  conditions 
and  outcomes  as  well  as  to  develop 
multiple-use  management  options 
designed  to  achieve  desired  resource 
conmtions  and  outcomes  in  ways  that 
respond  to  public  interests  or  concerns; 
Consistent  with  the  1990  Critique,  as 
validated  by  the  Committee  of 
Scientists'  report,  the  proposed  rule 
emphasizes  monitoring  and  evaluation 
so  that  managere  and  othere  can 
evaluate  management  performance, 
determine  if  desired  and/or  anticipated 
outcomes  are  achieved,  and  adapt  as 
resource  conditions  change  over  time. 
This  emphasis  is  in  keeping  with 
NFMA's  mandate  to  evaluate  the  effects 
of  management  systems,  based  on 
continuous  monitoring  and  assessment 
in  the  field,  to  ensure  that  substantial 
and  permanent  impairment  of  the 
productivity  of  the  land  will  not  result 
(16  U.S.C.  1604(g)(3)(C)). 

The  proposed  rule  wpuld  affirm 
ecological,  social,  and  economic 
sustainability  as  the  overall  goal  for 
management  of  National  Forest  System 
lands.  To  achieve  sustainability,  die  first 
priority  for  management  is  the 
maintenance  and  restoration  of 
ecological  sustainabiUty  to  provide  a 
sustainable  flow  of  products,  services 
and  other  values  from  these  lands.  As 
the  Committee  of  Scientists  explained, 
making  ecological  sustainability  the  first 
priority  does  not  mean  that  the  agency 
will  maximize  the  protection  of  plant 
and  animal  species  to  the  exclusion  of 
human  values  and  uses.  Rather,  it 
means  that,  without  ecologically 
sustainable  systems,  other  uses  of  the 
lands  and  their  resources  would  be 
impaired  (Committee  of  Scientists' 
report,  page  xvi.). 

The  proposed  rule  also  would 
simplify  required  planning  steps  to 
enable  responsible  officials  to  more 
readily  address  emerging  issues  than  is 
now  possible  with  current  required 
planning  steps.  For  example,  the 
proposed  rule  would  clarify  that,  where 
appropriate,  multiple  planning  activities 
of  one  or  more  national  forests  or 
grasslands  can  be  combined  among 
administrative  boundaries. 
Additionally,  current  requirements  for 
detailed  analyses,  such  as  those 
required  for  benchmark  analyses,  would 
be  streamlined  or  eliminated.  The 
current  regulatory  criteria  for 
determining  whether  a  proposed 
amendment  woiUd  result  in  a  significant 
change  in  a  plan,  triggering 
requirements  under  section  6(f)(4)  of 
NFMA,  would  be  revised.  Under  the 
proposed  rule,  the  significance  of  a 
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proposed  amendment  for  NFMA 
purposes  would  be  linked  to  the 
threshold  for  significance  under  NEPA 
procedures.  This  will  coordinate  NFMA 
and  NEPA  requirements,  and  eliminate 
conhision  associated  with  having  two 
different  thresholds  for  significance  in 
the  planning  process.  The  proposed  rule 
also  allows  the  steps  in  the  planning 
framework  to  be  coordinated  with  the 
scoping  requirements  under  the  Forest 
Service  NEPA  procedures  when 
appropriate.  This  will  reduce 
duplication  when  preparing 
environmental  documents  associated 
with  management  of  the  National  Forest 
System. 

A  key  element  of  the  proposed  rule  is 
increased  emphasis  on  collaboration  as 
a  means  to  encourage  broader  public 
participation  in  the  planning  process. 
The  rules  provide  for  regular  and 
sustained  involvement  of  other  federal 
natural  resource  agencies,  tribal 
governments,  state  and  local 
governments,  interested  organizations, 
and  the  public  in  a  continuing  process 
of  discussion  and  collaboration. 

The  Committee  of  Scientists  heard 
that  many  people  are  tired  of  the 
demands  placed  on  the  public  and  the 
agency  by  the  current  planning  process. 
Many  report  that  detailed  analyses  and 
seemingly  endless  meetings  have 
resulted  in  planning  documents  deemed 
obsolete  before  their  completion.  Public 
concerns  and  events  have  sometimes 
overtaken  the  Forest  Service's  ability  to 
respond.  In  an  effort  to  avoid  this  in  the 
future,  the  proposed  rule  provides  a 
planning  framework  that  facilitates  the 
identification  and  responsive  resolution 
to  emerging  problems  such  that  plans 
ensure  long-term  sustainability  and 
address  evolving  conditions. 

Under  the  proposed  rule, 
improvements  to  management  practices 
would  be  made  based  upon 
cooperatively  developed  landscape 
goals  and  other  topics  of  general  interest 
or  concern  which  can  emerge  from  a 
variety  of  sources  such  as  collaboration, 
monitoring,  evaluation,  broad-scale 
assessments,  local  analyses,  new  laws 
and  policies,  or  simply  from  discussions 
among  interested  persons.  The  proposed 
planning  process  would  provide  for 
consideration  of  identified  topics  of 
general  interest  or  concern, 
development  of  information  as  needed, 
and  proposals  for  agency  action  when 
appropriate  for  resolution.  Additionally, 
the  proposed  rule  requires  annually 
updated  displays  of  proposed, 
authorized,  and  completed  actions,  and 
annually  updated  2-year  projections  of 
anticipated  outcomes,  products,  and 
services  to  provide  realistic  estimates 
based  upon  on-the-ground  analyses. 


Through  this  collaborative  approach, 
and  by  providing  interested  publics 
with  additional  information  regarding 
management  direction,  outcomes,  and 
accomplishments  for  each  management 
unit,  the  proposed  planning  process 
seeks  to  encourage  the  public's  active 
involvement  in  forest  planning.  This 
approach  is  not  only  consistent  with  the 
direction  provided  in  NFMA  and  other 
statutes  guiding  land  and  resource 
management,  but  is  also  in  concert  with 
the  underlying  philosophy  of  national 
forest  management  as  reflected  in 
guidance  provided  by  Gifford  Pinchot  in 
the  first  Forest  Service  administrative 
manual,  "Uses  of  the  National  Forests" 
(1907),  in  which  he  stated,  "National 
Forests  are  made  for  and  owned  by  the 
people.  They  should  also  be  managed  by 
the  people.  *  *  *  ff  National  Forests 
are  going  to  accomplish  anything 
worthwhile  the  people  must  know  all 
about  them  and  must  take  a  very  active 
part  in  their  management.  What  the 
people  as  a  whole  want  will  be  done.  To 
do  it,  it  is  necessary  that  the  people 
carefully  consider  and  plainly  state  just 
what  they  want  and  then  take  a  very 
active  part  in  seeing  that  they  get  it." 

Emphasis  on  Science  in  Planning 

Another  key  element  in  the  proposed 
planning  process  is  renewed  emphasis 
on  the  use  of  science  in  planning  and 
the  role  of  scientists  in  the 
decisionmaking  process.  The  proposed 
rule  requires  use  of  the  best  available 
science  to  improve  the  abiUty  of  people, 
communities,  and  organizations  to  work 
together  to  develop  mutual 
understandings  about  desired  resource 
conditions  and  outcomes  as  well  as  to 
develop  multiple-use  management 
options  that  respond  to  public  interests 
or  concerns  in  the  context  of  best 
available  information  and  analysis. 

The  rule  would  incorporate  science 
and  scientists  in  the  planning  and 
decisionmaking  process  in  a  number  of 
ways. 

First,  the  rule  recognizes  the  lessons 
learned  in  recent  years  in  the 
development  and  analysis  of  scientific 
information  as  it  affects  natural  resource 
management  on  a  regional  basis.  The 
use  of  regional  ecosystem  assessment,  as 
a  basis  for  understanding  the  scientific, 
ecological,  social,  and  economic  issues 
affecting  resource  conditions  and  trends 
has  proved  extremely  valuable  as  a 
means  of  generating  baseline  data  for 
use  in  planning  and  decisionmaking. 

In  addition,  as  efforts  continue  to 
adopt  the  principle  of  adaptive 
management  to  giude  natural  resource 
stewardship,  greater  emphasis  needs  to 
be  placed  on  evaluating  resource 
conditions  and  monitoring  trends  over 


time.  Consistent  with  the  1990  Critique 
as  vahdated  by  the  Committee  of 
Scientists'  report,  the  proposed  rule 
emphasizes  monitoring  and  evaluation 
so  that  management  can  be  adapted  as 
conditions  change  over  time.  This 
emphasis  is  in  keeping  with  NFMA's 
direction  to  ensure  research  on 
evaluation  of  the  effects  of  each 
management  system,  based  on 
continuous  monitoring  and  assessment 
in  the  field,  to  the  end  that  it  will  not 
produce  substantial  and  permanent 
impairment  of  the  productivity  of  the 
land  (16  U.S.C.  1604(g)(3)(C)).  As  noted 
by  the  Committee,  "Monitoring  is  a  key 
component  of  planning  *  *  *. 
Monitoring  procedures  need  to  be 
incorporated  into  planning  procedures 
and  should  be  designed  to  be  part  of  the 
information  used  to  inform  decisions. 
Adaptive  management  and  learning  are 
not  possible  without  effective 
monitoring  of  actual  consequences  from 
management  activities." 

Finally,  the  proposed  planning 
process  provides  for  the  establishment 
of  science  advisory  boards  to  improve 
access  for  decisionmakers  and  planners 
to  current  scientific  information  and 
analysis.  The  role  of  these  science 
boards,  and  of  scientists  in  the  plaiming 
process,  in  general,  is  emphasized  by 
the  following  observation  of  the 
Committee  of  Scientists,  "To  ensiue 
public  trust  and  support  innovation, 
scientific  and  technical  review 
processes  need  to  become  essential 
elements  of  management  and 
stewardship.  *   *  •  The  more  that 
conservation  strategies  and  management 
actions  are  based  on  scientific  findings 
and  analysis,  the  greater  the  need  for  an 
ongoing  process  to  ensure  that  the  most 
current  and  complete  scientific  and 
technical  knowledge  is  used." 

Learning  and  Improving  Planning 

In  summary,  the  proposed  planning 
process  provides  for  a  continuous, 
collaborative  approach  to  planning 
based  upon  best  available  scientific 
information  and  analysis  and  the 
concepts  of  ecological,  social,  and 
economic  sustainability.  This  new  and 
improved  approach  to  planning  is 
consistent  with  the  statutory 
foimdations  for  national  forest  and 
grassland  management,  experiences 
learned  over  the  course  of  two  decades 
of  land  and  resource  management 
plaiming  under  the  NFMA,  and  the 
recommendations  of  the  Conunittee  of 
Scientists. 

The  proposed  planning  process  is 
built  upon  the  learning  and  innovation 
that  has  occurred  and  continues  to 
occur  among  decisionmakers,  scientists, 
and  collaborators,  as  observed  by  the 
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Committee  of  Scientists.  Thus,  the 
proposed  process  is  not  a  "cookbook" 
for  making  decisions,  but  a  process  that 
encourages  learning  and  the  evolution 
of  new  ideas  that  will  improve  the 
planning  process  over  time. 

Sectkm-by-Section  Description  of  the 
Propoeed  Rule 

Purpose,  Goals,  and  Principles 

Proposed  Section  219.1— Purpose. 

This  section  describes  the  purpose  of 
the  proposed  rule.  The  proposed  rule 
would  (1)  describe  the  &Bmework  for 
National  Forest  System  resource 
planning  and  decisionmaking;  (2) 
encourage  public  participation  and 
collaboration  in  resource  management 
^^ffinnmalcing;  (3)  incorporate 
principles  of  sustainable  resource 
management:  and  (4)  establish 
requirements  for  implementing, 
amending,  revising,  monitoring,  and 
evaluatii^  land  and  resource 
management  plans.  Land  and  resoiirce 
management  plans  for  all  imits  of  the 
National  Forest  System  have  been 
developed  imder  the  existing  rule. 
Therefore,  the  proposed  rule  focuses  on 
planning  procediues  and  the 
amendment  and  revision  of  the  existing 
land  and  resource  management  plans. 

Proposed  Section  219.2— Goals  and 
Principles  for  Planning. 

This  section  of  the  proposed  rule 
would  establish  five  goals  to  be 
considered  in  land  and  resource 
management  planning  and 
decisionmaking.  For  each  goal,  this 
section  sets  out  associated  principles. 
The  goals  and  principles  for  planning 
are  those  recommended  by  the 
Committee  of  Scientists,  and  emphasize 
the  concepts  of  sustainable  resource 
management,  collaboration,  and 
stewardship  of  the  National  Forest 
System  and  are  intended  to  be 
statements  of  best  planning  practices. 

The  five  goals  of  planning  and 
management  are,  in  the  words  of  the 
Committee  of  Scientists,  (1)  to  strive  to 
assure  the  ecological  sustainability  of 
our  watersheds,  forests,  and  rangelands; 
(2)  as  part  of  the  overall  goal  of 
sustainability,  promote  economic  and 
social  sustainability  by  providing  for  a 
wide  variety  of  uses,  values,  products, 
services,  and  community  benefits;  (3)  to 
recognize  and  efficiently  integrate 
national  forest  and  grassland 
management  into  the  broader 
geographic,  legal,  political,  and  social 
landscape  within  which  national  forests 
and  grasslands  exist;  and  (4)  to 
meaningfully  engage  the  American 
people  in  the  stewardship  of  their 
national  forests  and  grasslands:  and  (5) 


to  be  at  once  visionary  and  pragmatic  ii^ 
guiding  decisionmaking. 

The  Framework  for  Planning 

Proposed  Section  219.3 — Overview. 

Paragraph  (a)  of  this  section  lays  out 
the  conceptiial  foundation  of  the 
proposed  rule.  Rather  than  viewing 
planning  as  an  activity  with  a  fixed 
beginning  and  ending,  with  rigid 
procedural  steps  and  somewhat 
artificial  analytical  reqxiirements.  the 
proposed  rule  recognizes  planning  as  a 
continuous,  dynamic  process  that  is 
driven  by  public  interests  or  concerns 
about  National  Forest  System  resources 
or  management,  the  results  of 
monitoring  and  evaluation,  or  other  new 
information.  One  of  the  underlying 
concepts  is  that  now  that  the  first  roimd 
of  plans  are  in  place,  the  process  should 
not  focus  on  how  to  create  new  plans, 
but  rather  on  how  to  improve  upon  the 
plans  that  are  in  effect.  Thus,  the 
proposed  rule  focuses  on  amending  and 
revising  plans  and  gathering  better  and 
more  comprehensive  information  on 
which  to  base  plan  decisions.  The  key 
to  gathering  better  information  is 
through  conducting  broad-scale 
assessments  and  raisuring  independent 
reviews  and  advice  from  scientists. 

Another  important  conceptual 
difference  between  this  proposed  rule 
and  the  existing  planning  rule  is  the 
emphasis  on  colMmrative  planning. 
Under  the  proposed  rule,  the 
responsible  official  is  expected  to 
actively  seek  and  encoxirage  citizens, 
organizations,  and  governments  to 
participate  fiilly  in  identifying  topics  of 
general  interest  or  concern  that  may 
require  some  action  and  to  participate  in 
deciding  whether  an  interest  or  concern 
is  ready  to  be  addressed.  This  is  a 
fundamentally  different  approach  than 
that  in  the  existing  rule,  llie  existing 
rule  requires  input  frtim  others  less 
frequently  and  more  formally  than 
anticipated  under  the  proposed  rule. 

Another  significant  addition  to  the 
planning  process  under  this  proposed 
rule  is  the  integration  of  site-specific, 
project-level  analysis  and 
decisionmaking  into  the  planning 
framework.  The  current  planning  rule  is 
limited  to  forest  planning  at  the 
programmatic  level;  no  direction  is 
given  on  planning,  analyzing,  and 
approving  site-specific  actions  that 
apply  the  decisions  adopted  in  plans  or 
that  achieve  the  desired  conditions, 
goals,  or  objectives  established  in  plans. 

In  addition,  another  significant 
change  frtim  the  existing  rule  is  the 
recognition  that  a  meaningful  forest  or 
grassland  plan  cannot  be  bound 
between  two  covers,  but  must  allow  for 
the  continuous  changes  anticipated  by 


this  proposed  rule.  Thus,  the  plan  is  a 
repository  of  the  information  and 
decisions  required  by  the  proposed  rule. 

Paragraph  (b)  describes  the  levels  of 
planning  at  the  national,  regional,  or 
national  forest  or  grassland  level 
depending  on  the  natiue  and  scope  of 
topics  of  general  interest  or  concern. 
This  paragraph  also  establishes  the 
Forest  or  Grassland  Supervisor  as  the 
responsible  official  for  the  land  and 
resource  management  plan.  Under  the 
existing  rule,  the  Regional  Forester  is 
the  responsible  official  for  land  and 
resource  management  plans.  This 
proposed  change  in  responsibility  is 
based  on  the  changing  nature  of  the 
planning  process.  The  existing  rule  was 
designed  for  the  initial  development  of 
land  and  resource  management  plans 
and,  because  such  plans  had  never  been 
prepared,  it  was  decided  that  the 
Regional  Forester  should  be  the 
responsible  official.  However,  now  that 
the  first  iteration  of  plans  has  been 
adopted,  a  revised  planning  rule  should 
focus  on  the  revision,  amendment,  and 
implementation  of  the  existing  land  and 
resource  management  plans.  Tlie 
proposed  rule  wotild  allow  for  one  or 
more  Regional  Foresters  or  the  Chief  of 
the  Forest  Service  to  undertake  planning 
which  would  amend  simultaneously 
several  relevant  land  and  resource 
management  plans  for  needs  affecting  a 
larger  geographic  area  than  that  covered 
by  a  single  national  forest  or  grassland. 
Issues  that  might  warrant  sudi  a 
regional  approach  include  the  recovery 
of  an  endangered  species  or  regional 
forest  health  issues. 

The  proposed  rule  provides  for 
linkage  of  various  planning  processes 
and  levels.  In  the  proposed  rule, 
resource  management  plans  would  be 
related  in  substantive  and  meaningful 
ways  to  the  long-term  goals  and 
objectives  of  the  Forest  Service  to 
ensure  progress  toward  those  national- 
level  goals  and  objectives.  Proposed 
paragraph  (b)  would  establish  the 
context  for  land  and  resource 
management  plans  and  the  need  for 
consideration  of  the  Forest  Service's 
national  strategic,  long-term  goals, 
objectives,  and  outcome  meastues  in 
resource  management  planning. 

Proposed  paragraph  (c)  identifies  the 
key  elements  in  land  and  resource 
management  planning  and  the 
decisionmaking  process:  (1)  Broad-scale 
assessments  (§  219.4(b))  and 
Cooperatively  developed  landscape 
goals  (§  219.12(b));  (2)  Topics  of  general 
interest  or  concern:  (3)  Information 
development  and  interpretation:  (4) 
Proposed  actions;  (5)  Plan  decisions  that 
guide  future  actions;  (6)  Amendment; 
(7)  Revision:  (8)  Monitoring  and 
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evaluation;  and  (9)  Site-specific 
decisions  and  authorized  uses  of  land. 

Proposed  Section  219.4 — ^Topics  of 
General  Interest  or  Concern 

This  section  would  establish  a  process 
for  identifying,  discussing,  and,  if 
appropriate,  acting  on  topics  of  general 
interest  or  concern  that  may  emerge 
from  a  variety  of  sources,  such  as  the 
results  of  monitoring  and  evaluation, 
new  information,  collaboratively 
developed  landscape  goals,  or 
discussions  with  those  interested  in 
National  Forest  System  management. 

Paragraph  (a)  describes  topics  of 
general  interest  or  concern.  These  topics 
may  originate  from  many  sources.  The 
existing  rule  refers  to  "issues"  in  a 
similar  context;  however,  the  Gimmittee 
of  Scientists  viewed  the  word  "issue"  as 
having  a  negative  connotation,  referring 
to  a  problem  that  needs  to  be  solved  or 
something  that  required  action.  A  topic 
of  general  interest  or  concern  is  a 
broader  concept  than  an  issue  in  that  it 
includes  any  subject  of  interest  or 
concern  to  any  of  the  many  partners  and 
individuals  interested  in  how  the 
National  Forest  System  is  managed.  A 
topic  of  general  interest  or  concern  may 
not  require  immediate  action;  it  may 
simply  spur  discussion  or  the  need  for 
better  imderstanding  among  the  public 
and  interested  individuals. 

To  help  determine  when  action  on  a 
topic  of  general  interest  or  concern  is 
needed  rather  than  just  discussion  and 
better  understanding,  paragraph  (b) 
includes  several  factors  for  the 
responsible  official  to  consider.  These 
&ctors  include  the  level  of  public 
interest  generated  by  the  topic  of 
interest  or  concern,  the  oppoitimities  to 
contribute  to  ecological,  social  and 
economic  sustainability  by  resolving  the 
issue,  the  opportimities  to  improve 
ecological  conditions  or  contribute  to 


social  or  cultural  values,  the  capability 
and  resources  to  act,  and  other  factors 
such  as  the  potential  for 
disproportionally  high  or  adverse 
environmental  effects  on  minority 
populations. 

m  the  past,  the  agency  often  has  been 
either  too  quick  to  act  in  initiating 
procedural  requirements  of  NEPA  to 
resolve  potential  problems  or  too  slow. 
With  regard  to  the  former,  acting  too 
quickly  without  all  of  the  information 
needed  to  properly  define  and  resolve 
the  issue,  and  without  initially 
involving  the  public,  has  made  issues 
more  controversial  and  less  clear,  and 
resolutions  harder  to  reach.  The 
proposed  rule  would  provide  the  agency 
with  the  fi^mework  and  direction  to 
move  forward  in  addressing  topics  of 
interest  or  concern  so  that  the  public 
has  confidence  that  the  agency  is  taking 
appropriate  action  when  and  where  it  is 
needed. 

Proposed  Section  219.5 — Information 
Development  and  Interpretation 

This  section  describes  information 
needed  to  further  consider  a  topic  of 
general  interest  or  concern  and  provides 
direction  on  conducting  broad-scale 
assessments  and  local  analyses.  When 
the  responsible  official  determines  that 
readily  available  scientific  information 
is  not  adequate,  a  broad-scale 
assessment  or  local  analysis  should  be 
conducted  to  obtain  the  needed 
information.  The  proposed  rule  makes 
clear  that  the  findings  and  reports  from 
assessments  and  analyses  are  not 
proposed  actions  or  decisions  subject  to 
NEPA  analyses  and  documentation. 

Broad-scale  assessments  would  be 
conducted  to  provide  information 
specific  to  identified  topics  of  general 
interest  or  concern  with  a  broad 
geographic  scale.  Broad  ecological 
boundaries  or  a  broad  social  or 


economic  community  of  interest  would 
define  the  geographic  scale.  Agency 
personnel  and  other  individuals  and 
organizations  that  have  knowledge  or 
interest  in  the  assessment  area  would 
collaboratively  develop  broad-scale 
assessments.  These  assessments  would 
use  the  best  available  scientific 
information  and  analysis  in  describing 
the  historic  and  current  biological, 
physical,  social,  and  economic 
conditions.  The  assessments  would 
present  findings  and  conclusions  that 
describe  the  status  and  trends  of 
ecological,  social,  and  economic 
conditions  and  their  relation  to 
sustainabihty,  and  whether  additional 
research  is  needed. 

Section  219.5(a)(2)  would  establish  a 
connection  to  nationwide  Forest  Service 
assessments,  as  they  provide  the  context 
for  broad-scale  assessments.  Nationwide 
Forest  Service  assessments  and 
strategies  provide  a  national  portrait  of 
the  status  and  trends  in  supply, 
demand,  and  resource  conditions  for 
various  natiu^l  resources  on  all  forest 
and  range  lands  within  the  United 
States  and  are  useful  in  the  preparation 
of  broad-scale  assessments.  Other 
sources  of  information  are  also  available 
to  aid  in  the  preparation  of  broad-scale 
assessments. 

Local  analyses  are  conducted  at  a 
geographic  scale  that  is  smaller  than  the 
area  covered  in  a  broad-scale 
assessment.  A  local  analysis  focuses  on 
an  aquatic  or  terrestrial  ecological  unit 
or  a  social  or  economic  community  that 
is  appropriate  for  the  type  and 
complexity  of  the  topic  of  general 
interest  or  concern  under  consideration. 
Local  analyses  use  the  best  available 
scientific  information  and  analysis,  and 
may  be  used  to  collect  additional 
information,  such  as  inventory  data  or 
ourent  conditions. 


Comparison  of  the  Components  of  Broad-Scale  Assessments  and  Local  Analyses 


Components 


Purpose  ...;.. 
Who  does  it 


Scale 


information  source 

Conclusion  ........... 

Usa 

*rw^     ■•■  •■■■■>•••••••■•■•>•■■ 


Broad-scale  assessment 


Gattiering  and  synthesizing  existing  information  for 
identified  issues. 

Scientists  and  managers  togettier.  A  Regional  For- 
ester and  Research  Station  Director  share  the 
lead. 

Broad  and  appropriate  to  address  identified 
issues.  Usually  greater  than  or  equal  to  one  or 
more  plan  areas. 

Usually  existing  information,  including  monitoring 

data. 
Findings. 
Development  of  proposed  management  direction, 

conservation  strategies,  policies,  or  programs. 


Local  analysis 


Gattiering  existing  information  and/or  collecting 
new  information  that  is  synthesized. 

Forest  Service  managers  with  input  from  sci- 
entists. 

Usually  a  watershed  within  a  sut)part  of  a  plan 
area.  May  be  a  sutspart  of  a  broad-scale  as- 
sessment area  and  often  used  for  site-specific 
projects. 

Existing  information  and/or  new  inventory  dtfa. 

Recommendations. 

Development  of  project  proposals  necessary  to 
carry  out  decisions  of  a  land  and  resource  man- 
agement plan. 
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Proposed  Section  21 9.&— Proposed 
Actions 

In  this  section,  the  concept  of  a 
proposal  for  Forest  Service  action  is 
described.  Under  this  proposed  rule,  the 
agency  would  not  initiate  the  NEPA 
procedures  until  the  agency  has 
determined  it  is  appropriate  to  propose 
an  action  based  on  the  consideration  of 
facton  in  $  219.4,  available  information 
and  analyses  (§  219.5),  and  the  ability  to 
meaningfully  evaluate  the  effects  of  one 
or  more  alternative  actions.  The  intent 
here  is  to  require  more  up-front  thought 
when  considering  and  framing 
proposals  for  action.  Paragraph  (b) 
explains  that  the  responsible  ofBcial 
may  use  the  planning  framework  to 
accomplish  the  scoping  process 
described  in  Forest  Service  NEPA 
procediires.  This  is  a  more  inclusive, 
collaborative  approach  to  scoping  than 
the  agency  has  used  in  the  past,  and 
would  streamline  the  planning  process. 

Proposed  Section  219.7 — Plan  Decisions 
That  Giiide  Future  Actions 

This  section  describes  the  decisions 
that  would  be  made  through  the 
planning  process  of  the  proposed  rule. 
The  existing  rule  does  not  precisely 


address  the  nature  of  land  and  resource 
management  plan  decisions  and  the 
appropriate  scope  of  environmental 
analyses.  Confusion  over  the  natiire  of 
the  decisions  embodied  in  a  land  and 
resource  management  plan  has  been  a 
principal  source  of  controversy. 
Initially,  many  people  believed  land  and 
resource  management  plans  would  lead 
to  irretrievable  resource  commitments 
for  all  projects  necessary  to  fully 
achieve  the  goals  and  objectives  of  the 
plan.  It  was  often  argued  that  land  and 
resource  management  plans 
irretrievably  committed  the  Forest 
Service  to  individual  projects  but  failed 
to  provide  the  analysis  and 
dociunentation  required  by  statutes 
such  as  NEPA. 

Under  the  proposed  rule,  each  land 
and  resource  management  plan  would 
include  four  categories  of  decisions  that 
would  guide  future  agency  actions:  (1) 
Desired  conditions  which  describe  the 
long-term  sustainability  sought  over  a 
period  of  time;  (2)  goals,  objectives, 
standards,  and  guidelines  applicable  to 
all  or  a  portion  of  the  plan  area;  (3) 
identification  and  designation  of 
suitable  uses  and  designation  of  special 
areas;  and  (4)  identification  of  required 


monitoring  and  evaluation.  The 
environmental  dociunent  accompanying 
an  amendment  or  revision  to  a  land  and 
resource  management  plan,  usually  a 
broad  statement  (45  CFR  Part  1502.20), 
would  identify  the  scope  of  the  federal 
action  and  associated  environmental 
impacts.  The  environmental  reviews  of 
pending  site-specific  actions  within  a 
watershed  could  then  tier  to  existing 
enviroiunental  documents  to  reduce 
unnecessary  paperwork  as  described  in 
NEPA  procedures  (45  CFR  part  1500.4). 

The  proposed  rule  is  significantly 
different  from  the  existing  rule  with 
regard  to  the  linking  of  different  levels 
of  planning;  The  proposed  rule  is 
responsive  to  the  Committee  of 
Scientists'  report  in  terms  of 
connections  between  plaiming  levels 
and  the  roles  of  the  National 
Assessment  and  the  RPA  Program,  each 
required  by  the  Forest  and  Rangeland 
Renewable  Resources  Planning  Act  of 
1974.  Sections  219.7(b)(1)  and 
219.9(d)(1)  address  how  decisions  made 
for  land  and  resource  management  plans 
and  decisions  to  change  sudi  plans 
would  be  linked  to  the  Forest  Service 
strategic  plan  goals  and  objectives 
(Table  1). 


Table  i.— The  Planning  and  Decisionmaking  levels  of  the  Existing  and  Proposed  Rules 


Levels  of  Infonnation  Collection  and 
Interpretatioa 


Required  Plans 


Responsible  Official 


Existing  rule 


Natior^,  Regional,  arxl  national  forest  and  grass- 
land—the scope  of  information  set  by  adminis- 
trative unit 

Oltier  information  needs  based  on  issues 


Regional  Guide— one  per  Region 


Amendment 


Revision 


Site-specific  projects 


One  land  and  resource  management  plan  (LRMP) 
per  national  forest  and  grassland  (units  can  be 
combined  wtien  under  the  jurisdiction  of  a  For- 
est Supervisor- 
Regional  Guide— Chief  

LRMP— Regional  Forester  for  adoption,  significant 
amendment  and  revision.  Forest  Supennsor  for 
norvsignificant  amerxlmenL 
Large  amendments  (significant)  similar  to  revision 
while  less  extensive  amerxlments  (rwrvsignift- 
cant)  are  possible  for  changes  in  the  content  of 
apian. 
Start  as  if  no  plan  existed  and  project  high  and 
low  output  and  budget  options. 


Proposed  rule 


Not  addressed 


Broad-scale  assessnwnt— the  scope  and  sccUe  of 
information  gathering  is  based  on  the  scope  and 
scale  of  information  needs. 

Local  Analysis— provides  information  for  site-spe- 
cific projects  such  as  a  timber  sale  or  watershed 
improvement  project  and,  if  appropriate,  ties  to 
the  findings  of  a  broad-scale  assessment 

Ho  Regional  Guide  after  3  years— The  direction 
for  management  would  reside  in  the  applicable 
LRMP. 

Same. 


Regional  Guide— Eliminated. 

LRMP— forest  Supervisor  with  authority  for  a 
higher-level  official  to  amend  or  revise  es  need- 
ed. 

Only  one  type  of  amendment.  The  scope  of  the 
change  in  the  plan  dictates  the  appropriate  pub- 
lic review  and  necessary  steps  in  agency  NEPA 
procedures. 

Evaluate  plan,  provide  for  public  review,  and  make 
appropriate  changes  to  plan  foOowing  agency 
NEPA  procedures.  All  national  forests  and 
grasslands  now  have  plans  in  effect. 

The  planning  framework  is  used  to  gukle  project 
klentifk^rtfon  and  authorization. 


Section  219.7(b)  describes  the  goals, 
objectives,  standards,  and  guidelines 
which  are  applicable  to  all  or  a  portion 
of  the  plan  area.  Goals  link  Forest 
Service  policies,  procediues.  laws, 


Executive  Orders,  regulations  and 
applicable  Forest  Service  strategic  plans 
with  specific  measurable  objectives. 
Objectives  describe  measund)le  results 
intended  to  achieve  one  or  more  goals. 


Examples  might  include  obliterating 
roads  to  improve  watershed  health  or 
treating  forested  areas  to  reduce  fuels 
and  associated  wild  fire  risks.  Standards 
and  guidelines  describe  the  criteria 
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needed  to  achieve  objectives  and 
promote  compliance  with  applicable 
laws  and  regulations.  These  would 
include,  but  are  not  limited  to,  the 
identification  of  focal  species,  standards 
and  guidelines  for  management 
activities  and  land  use,  and  preferred 
practices.  This  section  includes  the 
NFMA  requirement  (16  U.S.C.  1604(g)) 
that  guidance  be  provided  for  timber 
harvest  and  regeneration  methods, 
maximum  harvest  size  openings,  and 
techniques  for  achieving  aesthetic 
objectives  by  blending  the  boundaries  of 
vegetation  treatments. 

In  the  proposed  rule,  standards  and 
guidelines  are  to  be  implemented 
according  to  the  criteria  they  establish. 
Each  provides  criteria,  within  the 
authority  of  the  Forest  Service,  on 
management  activities  within  the  plan 
area  to  ensure  compliance  with 
applicable  laws  and  regulations  or 
regulate  management  activities. 
Standards  and  guidelines  may  describe 
required  or  preferred  or  advisable 
courses  of  action.  The  specific 
requirement  of  each  standard  or 
guideline  would  dictate  its  specific 
application  to  an  on-the-ground 
situation. 

Paragraph  (c)  directs  the  responsible 
official  to  identify  the  suitability  of 
lands  for  specific  uses  as  described  in 
§  219.26,  including  identification  of  the 
necessary  transportation  system  and 
special  areas  such  as  research  natural 
areas,  geologic  areas,  reference 
landscapes,  and  botanical  areas  as 
described  in  §  219.27. 

Proposed  Section  219.8 — Amendment 

This  section  addresses  amendments  to 
land  and  resource  management  plans. 
The  process  for  amendments  would 
follow  the  planning  framework  (§§  219.3 
thorough  219.11)  and  agency  NEPA 
procedures.  While  the  proposed  process 
for  amendment  is  similar  to  that  of  the 
existing  rule,  amendments  to  land  and 
resource  management  plans  under  the 
proposed  rule  would  be  based  on  the 
scope  and  scale  of  the  issues  selected  for 
resolution  from  collaboration,  new 
information,  monitoring  and  evaluation, 
and  appropriate  broad-scale  assessments 
and  local  analyses.  For  example,  if  a 
management  strategy  to  protect  a  group 
of  wide-ranging  species  is  needed, 
several  responsible  officials  for  imits  of 
the  National  Forest  System  could 
combine  their  planning  efforts  to  make 
broad-scale  plan  decisions  through 
amendments  to  their  land  and  resource 
management  plans.  These  decisions 
would  be  further  refined  through  on- 
the-groimd  analyses,  site-specific 
projects,  and  monitoring  and  evaluation 
of  actual  results  on  each  unit. 


Proposed  Section  219.9 — Revision 

The  concept  of  revision  under  the 
existing  rule  in  §  219.10(g)  and  §  219.12 
would  be  substantially  streamlined  and  ' 
improved  by  the  proposed  rule.  Rather 
than  being  a  zero-based  event  as 
envisioned  in  the  existing  rule,  revision 
becomes  a  time  for  review  in  the 
planning  fi-amework  (§§  219.3  through 
219.11).  The  responsible  official  would 
conduct  a  public  review  of  the  overall 
outcomes  of  a  land  and  resource 
management  plan  to  determine  if 
corrections  in  the  plan  decisions  or 
changes  in  management  direction  are 
needed.  The  findings  from  monitoring 
and  evaluation,  new  data,  new  or 
revised  policy,  and  changes  in 
circumstances  affecting  tlie  entire  or 
large  portion  of  the  plan  area  would  all 
be  considered  at  the  time  of  revision. 
The  results  of  the  review  would  be  used 
to  identify  issues  for  further 
consideration  in  the  planning  process, 
and  could  lead  the  responsible  official 
to  proposing  one  or  more  changes  to  the 
plan  decisions.  Plans  that  have  been 
actively  amended  consistent  with  the 
proposed  rule  may  not  require  many 
changes  at  the  time  of  revision.  Also,  at 
the  time  of  revision  the  responsible 
official  must  adjust  the  next  decade 
estimates  of  outcomes  and  outputs 
(§  219.9(b)(6)). 

Proposed  Section  219.10 — Site-Specific 
Decisions  and  Authorized  Uses  of  Land 

In  paragraph  (a),  the  responsible 
official  is  directed  to  conduct  planning 
within  the  framework  described  in 
§§  219.3  through  219.11  to  make  site- 
specific  project  decisions.  This  is  a 
significant  shift  from  the  approach  of 
the  existing  rule,  which  is  limited  to  the 
preparation  of  forest  plans.  Under  the 
proposed  rule,  the  same  basic  steps  and 
requirements  apply  to  land  and  resource 
management  plaiming  as  to  planning  for 
a  site-specific  project.  The  only 
differences  between  the  decisions 
embodied  within  a  land  and  resource 
management  plan  and  those  related  to  a 
site-specific  project  plan  are  the  scope, 
breadth,  specificity,  and  commitment  of 
resources. 

As  in  the  existing  rule,  this  proposed 
paragraph  requires  the  decision  to  select 
a  site-specific  project  to  be  consistent 
with  decisions  in  the  apphcable  land 
and  resource  management  plan.  If  a 
proposed  action  were  found  to  be  not 
consistent  with  the  land  and  resource 
management  plan,  the  responsible 
official,  subject  to  valid  existing  rights, 
would  have  several  options:  modify  the 
proposal  to  make  it  consistent  with  the 
direction  in  the  land  and  resource 
management  plan;  reject  the  proposal; 


or  amend  the  land  and  resource 
management  plan  so  that  the  proposed 
site-specific  project  is  consistent. 

Paragraph  lb)  of'S  219.10  implements 
the  NFMA  requirement  that  permits, 
contracts,  or  other  authorizing 
instruments  must  be  consistent  with  the 
management  direction  in  the  applicable 
land  and  resource  management  plan. 
This  proposal  seeks  to  remedy  some  of 
the  confusion  and  inconsistent 
interpretation  that  has  occurred  under 
the  existing  planning  rule.  The 
proposed  rule  clearly  requires  that  an 
authorization  for  occupancy  and  use  be 
consistent  with  the  plan  at  the  time  of 
its  issuance.  This  policy  is  well 
established  and  understood.  The  more 
difficult  matter  is  what  to  do  with 
permits,  etc.  when  plans  are  amended  or 
revised.  The  proptosed  rule  makes  clear 
the  options  available  to  the  responsible 
official.  First,  the  responsible  official 
must  consider  the  effect  of  an 
amendment  or  revision  on  ongoing 
permits  and  contracts,  etc.  Ongoing 
activities  or  uses  may  be  exempt  from 
provisions  of  a  plan  amendment  or 
revision.  Second,  the  responsible 
official  can  require  changes  in  the 
authorized  use,  subject  to  valid  existing 
rights  and  applicable  statutes,  to  make 
the  activity  consistent  with  the  plan.  Or, 
the  amendment  or  revision  can  exempt 
the  authorization  from  conformance 
with  the  new  amendment  or  revision. 
However,  the  proposed  rule  provides  a 
safeguard  or  condition  regarding 
waivers;  namely  that  consistency  cannot 
be  waived  if  the  authorized  use  would 
prevent  achievement  of  the  desired 
condition  of  the  plan  area.  The 
proposed  rule  also  provides  that  should 
an  authorized  use  not  be  exempted  from 
appUcation  of  a  new  plan  amendment  or 
revision,  the  decision  dociunent  must 
include  a  schedule  for  compliance. 

Proposed  Section  219.11— Monitoring 
and  Evaluation 

While  monitoring  and  evaluation  are 
addressed  in  the  existing  rule,  the 
emphasis  has  been  on  developing  and 
amending  plans.  Attention  to 
monitoring  and  evaluation  has  been 
sporadic  or  inconsistent.  For  plaiming 
to  provide  for  adaptive  management  and 
achieve  the  desired  conditions  that  the 
public  supports,  monitoring  and 
evaluation  must  receive  careful 
attention. 

Paragraph  (a)  of  proposed  §  219.11 
would  require  land  and  resource 
management  plans  to  establish 
monitoring  requirements.  At  a 
minimum,  this  would  require  that  plans 
identify  the  actions,  effiects,  resources  to 
be  measured;  the  &«quency  of 
measurement;  the  method  of 
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monitoring:  and  the  appropriate 
reporting  intervals.  Under  the  proposed 
rule,  monitoring  and  evaluation  would 
be  used  to  determine  if  actions  are  being 
implemented  in  accordance  with 
applicable  plan  direction;  if  the 
aggregated  outcomes  and  effects  of 
actions  are  sustainable  and  are 
achieving  desired  conditions;  and  if  key 
assumptions  underlying  management 
direction  are  valid. 

Paragraph  (b)  would  require  the 
responsible  official  to  provide 
opportunities  for  the  involvement  of 
others  in  monitoring  and  evaluation, 
and  actively  promote  and  seek  stronger 
coordination  with  other  federal 
agencies,  state,  local,  and  tribal 
governments;  scientific  and  academic 
communities:  and  other  interested 
parties. 

Paragraph  (c)  addresses  monitoring  at 
the  site-specific  project  level.  This 
paragraph  would  require  that  when 
monitoring  and  evaluation  are  required 
in  conjunction  with  a  site-specific 
project,  the  monitoring  requirements 
must  be  identified  in  the  project 
decision  dociunent.  Moreover,  in  such  a 
case,  subject  to  valid  existing  rights  and 
other  statutory  requirements,  the  project 
could  not  be  initiated,  unless  there  is  a 
reasonable  expectation  that  adequate 
funding  will  be  available  to  complete 
the  required  monitoring  and  evaluation. 

Paragraph  (d)  would  require  the 
development  of  an  annual  monitoring 
and  evaluation  report.  The  report  would 
become  part  of  the  land  and  resource 
management  plan.  It  would  include  the 
following:  a  list  of  required  monitoring: 
a  siunmary  of  the  results  of  monitoring 
performed  during  the  previous  fiscal 
year:  a  description  of  achievement 
toward  desired  conditions  and 
sustainability  as  identified  in  the  land 
and  resource  management  plan; 
identification  of  any  new  topics  of 
general  interest  or  concern  arising  from 
monitoring  and  evaluation:  a  list  of 
amendments  made  to  the  plan  in  the 
previous  year;  and  a  summary  of 
outputs,  outcomes,  and  budgetary 
trends  related  to  the  achievement  of 
desired  conditions. 

Paragraphs  (e)  and  (0  would  describe 
the  specific  monitoring  and  evaluation 
requirements  necessary  for  assessing 
achievement  of  ecological,  social,  and 
economic  sustainability  which  is 
described  in  §§219.19  through  219.21. 


Collaborative  Planning  for 
Sustainability 

Proposed  Section  219.12 — Collaboration 
and  Cooperatively  [)eveloped 
Landscape  Goals 

Paragraph  (a)  describes  the 
collaborative  relationships  of  land  and 
resource  management  planning  that 
enhances  the  ability  of  people  to  work 
together,  build  their  capacity  for 
stewardship,  and  achieve  ecological, 
economic,  and  social  sustainability.  The 
responsible  official,  functioning  as  a 
leader,  convener,  facilitator,  or 
participant,  as  appropriate,  should 
foster  positive  relationships  with  people 
interested  in  and/or  affected  by  the 
management  of  the  National  Forest 
System  lands,  as  well  as  with  other 
federal  agencies  and  state,  local,  and 
tribal  governments  that  wish  to 
participate  in  defining  the  future  of  the 
National  Forest  System.  The  responsible 
official  should  provide  opportunities  for 
early,  open,  and  frequent  meaningful 
participation  in  planning. 

Traditionally,  the  relationship 
between  the  national  forests  and 
grasslands  and  the  broader  society  was 
primarily  viewed  as  a  one-way  street — 
goods  flowed  from  federal  lands  to 
numerous  beneficiaries  and  public 
servants  made  choices  based  on  their 
best  judgments  about  what  was  best  for 
society.  To  achieve  long-term 
sustainabiUty,  the  relationship  between 
the  pubhc  and  the  agency  in  managing 
these  forests  must  be  a  two-way 
relationship.  The  existing  rule  and 
plaiuiing  process  has  the  Forest  Service 
positioned  as  an  arbiter  in  the  middle  of 
the  conflict.  The  proposed  rule 
recognizes  that  the  responsible  official 
may  play  several  roles,  such  as 
convener,  facilitator,  leader,  or 
participant,  in  achieving  collaboration 
and  understanding  regarding  conditions 
and  needed  actions  or  outcomes.  The 
aurent  planning  process  is  designed  to 
solicit  input  and  ihen  criticism  from 
non-agency  groups  and  individuals.  It 
does  not  create  a  process  for 
constructive  dialogue  leading  to  the 
resolution  of  problems.  The  proposed 
rule  calls  for  collaboration  in  resolving 
issues  of  mutual  concern  in  a  manner 
that  best  fits  the  needs  of  the  people 
concerned,  the  place,  and  the  issues  at 
hand. 

The  Committee  of  Scientists  stated 
that  the  planning  process  should 
provide  for  recognizing,  enhancing,  and 
capitalizing  upon  the  capacity  of 
interested  and  affected  people  to  engage 
in  stewardship  activities  and  the 
achievement  of  sustainabiUty. 

Building  stewardship  capacity  to 
enhance  achievement  of  sustainabiUty  is 


grounded  on  the  following  eight  core 
elements: 

(1)  Trust.  For  the  planning  process  to 
be  trusted,  planning  miist  be  perceived 
to  be  legitimate,  credible,  and  fair  to  the 
diverse  groups,  individuals,  and 
commimities  who  care  about  national 
forests  and  grasslands.  To  achieve 
legitimacy,  planning  must  be  sanctioned 
by  administrative  procedures,  have  the 
support  and  commitment  of  agency 
officials,  and  recognize  other  rights  and 
authorities.  Planning,  to  be  credible, 
must  have  a  soimd  and  complete  base 
of  knowledge  to  inform  decisionmaking. 
To  be  fair,  planning  must  be  inclusive 
and  representative,  with  mutually 
agreeable  criteria  for  decisionmaking 
and  equal  access  to  information. 

(2)  Collaborative  relationships.  To 
effectively  pursue  sustainability, 
planners  and  managers  must  engage 
those  who: 

(i)  have  information,  knowledge,  and 
expertise  to  contribute  to  developing 
courses  of  action: 

(ii)  have  sole  control  or  authority  over 
lands  and  activities  adjacent  to  national 
forests  and  grasslands: 

(iu)  have  the  skills,  energy,  time,  and 
resources  to  carry  out  stewardship 
activities; 

(iv)  can  help  monitor  and  assess  on- 
the-ground  consequences  of 
management  actions  to  better  inform 
future  decisions;  and 

(v)  can  independently  vaUdate  the 
credibility  of  stewardship  dedsionis  and 
the  reaUty  of  achievements. 

(3)  Understanding.  To  achieve 
effective  stewardship,  the  plarmers  and 
managers  must  build  broad-based 
imderstanding  and  engage  those  who 
can  provide  a  voice  for  the  interests  that 
must  be  recognized  and  understood. 
Planning  must  provide  opportunities 
and  incentives  for  people  to  come 
together  and  strengthen  a  community's 
abiUty  to  chart  and  pursue  a  common 
future  course  and  to  be  able  to  assist  in 
the  pursuit  of  sustainability  for  public 
lands. 

(4)  Joint  fact  finding.  When  planning 
and  assessment  processes  are  viewed  as 
joint-inquiry  processes  between  the 
agency  and  the  public,  then  the 
attitudes  of  both  are  aimed  toward 
mutual  learning,  issue  identification, 
and  problem  solving,  thereby  enhancing 
the  abiUty  of  the  process  to  promote 
effective  stewardship. 

(5)  Dealing  with  conflict.  Planners  and 
managers  must  recognize  the 
inevitabiUty  of  legitimate,  yet 
competing,  values  in  National  Forest 
System  management  and  must 
encourage  divergent  interests  to 
collectively  deal  with  their  differences 
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while  pursuing  shared  goals  for  the 
national  forests  and  grasslands. 

(6)  Capabilities.  Planners  and 
managers  must  ensure  that  the  Forest 
Service  takes  an  active  role  in 
considering  the  types  of  conunimities 
and  business  capabilities  necessary  for 
effective  stewardship.  In  addition,  the 
planning  process  should  foster  the 
development  and  aw^areness  of  the 
relationship  of  local  entrepreneurship 
and  the  capability  to  treat  vegetation, 
restore  watersheds,  and  other  tasks 
necessary  to  achieve  sustainability. 

(7)  Will.  By  providing  encouragement, 
flexibility,  support,  resources,  skills, 
training,  and  rewards,  planners  and 
managers  should  provide  a  supportive 
agency  environment  to  build  Uie 
internal  stewardship  capacity  needed  to 
achieve  sustainability. 

(8)  A  learning  organization.  The 
internal  capacity  for  stewardship  within 
the  Forest  Service  is  effectively 
established  vnthin  an  organization  that 
promotes  learning  and  appropriate 
change  in  behavior.  The  planners  and 
mangers  should  foster  appropriate 
change  in  organizational  behavior  and 
promote  the  development  of  several  key 
indicators  of  a  learning  organization. 
These  indicators  of  a  learning 
organization  include,  but  are  not  limited 
to,  the  following: 

(i)  A  recognized  need  for  learning  and 
action  to  achieve  it; 

(ii)  Learning  from  results  and 
modifying  successive  steps  accordingly; 

(iii)  Team  approaches  that  bridge 
skills,  expertise,  and  interests  and 
provide  helping  hands  with  shared 
ideas  and  responsibilities; 

(iv)  Flexibility  that  prompts  creativity 
and  innovation; 

(v)  Learning  from  what  did  or  did  not 
work; 

•  (vi)  Use  of  constructive  feedback 
loops  and  mechanisms  for  external 
reviews;  and 

(vii)  Champions  who  provide 
leadership  and  enthusiasm  for  the 
learning  process.  Paragraph  (b)  provides 
direction  that  the  responsible  official, 
using  information  from  available  broad- 
scale  assessments  or  other  available 
information,  should  seek  to  join  in  or 
initiate  collaborative  efforts  to  develop 
or  propose  landscape  goals  for 
ecological  units.  In  addition, 
responsible  officials,  managers,  and 
planners  should  strive  to  commimicate 
and  foster  understanding  of  the  nation's 
declaration  of  environmental  policy 
expressed,  in  part,  by  section  101(b)  of 
NEPA.  The  national  declaration  of 
environmental  policy  provides  a 
common  focus  from  which  people  of 
potentially  differing  views  can  consider 
mutually  beneficial  goals  within  their 


areas  of  interest.  The  estabUshment  of 
collaboratively  developed  landscape 
goals  among  interests  may  identify  a 
topic  of  general  interest  or  concern 
which  could  lead  to  proposals  for  action 
by  the  Forest  Service  or  others. 

Proposed  Section  219.13 — Coordination 
Among  Federal  Agencies 

This  section  addresses  the  special 
relationship  the  responsible  o/ficial 
must  develop  with  other  federal 
agencies  in  recognition  of  the  fact  that 
many  issues  affecting  the  national 
forests  and  grasslands  can  only  be 
resolved  through  the  collaborative 
efforts  of  federal  agencies.  Under  the 
proposed  rule,  responsible  officials 
must  provide  opportunities  for  other 
agencies  to  participate  in  identification 
of  topics  of  general  interest  or  concern 
and  the  formulation  of  proposed 
actions,  and  resolution  of 
inconsistencies  among  poUcies,  plans, 
or  programs.  To  further  solidify  the 
cooperative  effort  among  federal 
agencies,  the  responsible  official  is 
urged  to  develop  joint  plans  where 
appropriate  and  practicable. 

Proposed  Section  219.14 — Involvement 
of  State  and  Local  Governments 

This  section  addresses  the  special 
relationship  the  responsible  official  ' 
must  develop  with  state  and  local 
governments.  Much  has  been 
accomplished  during  the  first  round  of 
plaiuiing,  but  better  interaction  with 
state  and  local  governments  is  needed. 
The  proposed  rule  provides  for  more 
involvement.  Under  the  proposed  rule, 
the  responsible  official  must  provide 
opportunities  for  early  involvement  of 
state  and  local  governments  in  the 
discussion  and  resolution  of  issues 
related  to  land  and  resoiut:e 
management  planning.  The  responsible 
official  is  called  upon  to  recognize  the 
unique  jurisdiction,  expertise,  and  role 
these  governments  play  on  lands  both 
affected  by  and  affecting  the  national 
forests  and  grasslands. 

Proposed  Section  219.15 — Interaction 
With  Ameriam  Indian  Tribes  and 
Alaska  Natives 

This  section  requires  the  responsible 
official  to  recognize  the  govemment-to- 
govemment  relationship  that  the  Forest 
Service  has  with  American  Indian  tribes 
and  Alaska  Natives.  It  requires  the  early 
identification  of  treaty  rights,  treaty 
protected  resources,  and  other  tribal 
concerns  during  the  planning  process. 
Responsible  officials  must  invite 
American  Indian  tribes  and  Alaska 
Natives  to  participate  throughout  the 
planning  process  and  consider  tribal 
data  and  resource  knowledge  provided 


by  tribal  and  village  representatives  in 
the  planning  process. 

Proposed  Section  219.16— Relationships 
With  Interested  Individuals  and 
Organizations 

A  central  function  of  the  planning 
process  is  to  facilitate  community 
building  by  providing  the  opportimity 
and  incentives  for  people  to  come 
together.  This  section  acknowledges 
both  communities  of  place  and  interest. 
One  goal  of  land  and  resource 
management  planning  is  to  enhance  the 
capacity  of  diverse  communities  and 
people  to  work  together  and  work  with 
the  agency,  and  in  so  doing,  facilitate 
their  ability  to  constructively  contribute 
to  national  forest  and  grassland 
management. 

Collaboration  with  scientific  experts 
and  knowledgeable  persons  is 
emphasized  as  a  way  to  bring  the  best 
available  scientific  and  other 
information  into  the  planning  and 
decisionmaking  process.  Finally,  this 
paragraph  requires  the  responsible 
official  to  collaborate  with  a  broad 
spectrum  of  individuals  and  entities  to 
gain  information  about  current  and  past 
pubhc  uses  of  the  assessment  area. 

Proposed  Section  219.17 — Interaction 
With  Private  Landowners 

This  section  highlights  the  need  for 
the  Forest  Service  to  be  a  good  neighbor 
and  to  consider  the  overall  context  in 
which  the  national  forests  and 
grasslands  exist.  Nothing  in  this  section 
should  be  interpreted  as  any  desire  to 
infringe  upon  or  limit  private  property 
rights.  Rather,  this  section  would  direct 
the  responsible  official  to  consider  the 
pattern  and  distribution  of  land 
ownership  in  the  plan  area  and  to 
consider  the  conditions  and  activities 
on  adjacent  lands  in  evaluating  the 
cumulative  effects  of  management 
decisions.  It  would  also  direct  the  - 
responsible  official  to  actively  seek  the 
involvement  of  individuals  who  control 
or  have  authority  over  lands  near  or 
adjacent  to  national  forests  and 
grasslands. 

Proposed  Section  219.18 — ^Role  of 
Advisory  Groups  and  Committees 

This  section  of  the  proposed  rule 
describes  the  formal  and  informal  role 
of  advisory  groups.  Paragraph  (b) 
describes  the  use  of  advisory 
committees  to  assist  the  responsible 
official  in  determining  whether  there  is 
a  reasonable  basis  for  proposing  an 
action  to  address  a  topic  of  general 
interest  or  concern.  Each  Forest  or 
Grassland  Supervisor  would  be  required 
to  have  access  to  an  advisory  committee 
that  can  address  local  conditions  and 
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topics  of  general  interest  or  concern. 
The  committees  would  consist  of  a 
diverse  cross-section  of  knowledgeable 
persons  interested  in  the  planning  for 
and  management  of  National  Forest 
System  lands. 

Ecological,  Social,  and  Economic 
Sustainability 

Proposed  Section  219.19 — Ecological, 
Social,  and  Economic  Sustainability 

This  section  would  confirm 
ecological,  social  and  economic 
sustainability  as  the  foundation  for 
National  Forest  System  management. 
The  first  priority  for  management  is  the 
maintenance  and  restoration  of 
ecological  sustainability  which  is 
consistent  with  laws  guiding  use  and 
enjoyment  of  National  Forest  System 
lands.  These  laws  clearly  proclaim  a 
national  policy  to  provide  for 
sustainability  of  these  lands  in 
perpetuity.  The  MUSYA  directs  the 
Secretary  of  Agriculture  to  develop  and 
administer  the  renewable  surface 
resources  of  the  National  Forest  System 
for  multiple-use  and  sustained-yield  of 
the  several  products  and  services 
obtained  there  from  (16  U.S.C.  528, 
529).  The  NFMA  affirms  this  statutory 
policy  by  directing  the  Secretary,  among 
other  things,  to  assure  that  the 
development  and  administration  of  the 
renewable  resources  of  the  National 
Forest  System  are  in  full  accord  with  the 
concepts  for  multiple-use  and 
sustained-yield  of  products  and  services 
as  set  forth  in  the  MUSYA  (16  U.S.C- 
1600,  1607). 

In  developing  and  maintaining  land 
and  resource  management  plans  for 
units  of  the  National  Forest  System, 
NFMA  mandates  use  of  a  systematic 
interdisciplinary  approach  to  achieve 
integrated  consideration  of  physical, 
biological,  economic  and  other  sciences 
(16  U.S.C.  1604(b)).  Moreover.  NFMA 
requires  consideration  of  the  economic 
and  environmental  aspects  of  various 
systems  of  renewable  resource 
management  to  provide  for  multiple-use 
and  sustained-yield  of  the  National 
Forest  System  products  and  services.  In 
fulfilling  the  policies  articulated  by  the 
Congress,  it  is  paramount  that  the  units 
of  the  National  Forest  System  sustain 
their  capacity  for  renewal  to  continue 
their  ability  to  provide  for  various 
multiple-use  benefits. 

Proposed  Section  219.20— Ecological 
Sustainability 

This  section  of  the  proposed  rule 
would  establish  that  it  is  necessary  to 
maintain  and  restore  ecological  integrity 
to  achieve  ecological  sustainability. 
Sustaining  the  integrity  of  ecological 


systems  increases  their  resistance  to  . 
natural  disturbance  events,  allows  for 
renewal  following  use  or  degradation, 
and  preserves  options  for  future 
generations. 

The  concept  of  managing  the  national 
forests  and  grasslands  in  an  ecologically 
sustainable  manner  can  be  traced  back 
over  100  years.  As  early  as  1897,  the 
Congress  directed  that  national  forests 
would  be  established  to  improve  and 
protect  the  forests  *   *   *  or  for  the 
purpose  of  securing  favorable 
conditions  of  water  flows,  and  to 
furnish  a  continuous  supply  of  timber 

*  *   *  (16  U.S.C.  473-82  &  551).  To 
carry  out  this  mission.  Congress  vested 
the  Secretary  of  Agriculture  with  broad 
authority  to  make  rules  needed  to 
regulate  occupancy  and  use  of  national 
forests  and  to  preserve  the  forests 
therein  from  destruction  (16  U.S.C.  551). 

In  1960,  Congress  enacted  the 
MUSYA,  which  expressly  directs  the 
Forest  Service  to  manage  the  national 
forests  and  grasslands  for  multiple  uses 
under  the  balance  the  agency  deems 
will  best  meet  the  needs  of  the 
American  people  and  make  the  most 
judicious  use  of  the  forest  resources 
under  its  jurisdiction  (16  U.S.C.  528- 
531).  In  MUSYA  Congress  declared  that 
the  national  forests  are  established  and 
shall  be  administered  for  outdoor 
recreation,  range,  timber,  watershed, 
and  vtaldlife  and  fish  purposes  (16 
U.S.C.  528).  The  Act  calls  for  the 
harmonious  and  coordinated 
management  of  the  various  resources 

*  *  *  without  impairment  of  the 
productivity  of  the  land,  with 
consideration  being  given  to  the  relative 
values  of  the  various  resources,  and  not 
necessarily  the  combination  of  uses  that 
will  give  the  greatest  dollar  return  or 
greatest  unit  output  (16  U.S.C.  532(a)). 

In  the  late  1960's  and  1970*s, 
Congress  enacted  several  statutes 
applicable  to  all  federal  agencies  which 
significantly  expanded  public 
participation  in  federal  decisionmaking 
and  provided  procedures  for 
consideration  and  disclosure  of  the 
efiiects  of  Federal  actions  upon  the 
environment.  The  enactment  of  these 
environmental  laws  has  greatly 
influenced  the  process  of  National 
Forest  System  management.  These  laws 
augment  the  multiple-use,  sustained- 
yield  mandate  and  reinforce  ecological 
sustainability  as  the  first  priority  of 
National  Forest  System  management. 
Examples  of  these  statutes  include:  the 
National  Environmental  Policy  Act 
(wherein  Congress:  (1)  declared  a 
national  policy  to  promote  efforts  which 
will  prevent  or  eliminate  damage  to  the 
environment  and  biosphere  and  *  *  * 
enrich  the  understanding  of  ecological 


systems  and  natural  resources  important 
to  the  Nation;  (2)  recognized  the  critical 
importance  of  restoring  and  maintaining 
environmental  quality  to  the  overall 
welfare  and  development  of  man;  and 
(3)  directed  the  Federal  Government, 
among  other  things,  to  use  all 
practicable  means  to  attain  the  widest 
range  of  beneficial  uses  of  the 
environment  without  degradation  *  *  * 
(42  U.S.C.  4321,4331);  the  Endangered 
Species  Act  which  provides  a  means 
whereby  the  ecosystems  upon  which 
endangered  species  and  threatened 
species  depend  may  be  conserved  (16 
U.S.C.  1531(b));  the  Clean  air  Act  which 
seeks  to  protect  and  enhance  the  quality 
of  the  Nation's  air  resources,  with  a 
primary  goal  of  promoting  reasonable 
federal,  state  and  local  government 
actions  *   *   *  for  pollution  prevention 
(42  U.S.C.  7401);  and  the  Clean  Water 
Act  the  objective  of  which  is  to  restore 
and  maintain  the  chemical,  physical, 
and  biological  integrity  of  the  Nation's 
waters  (33  U.S.C.  1251). 

In  1976,  Congress  enacted  the  NFMA, 
continuing  the  long  line  of  statutory 
direction  to  provide  for  ecological 
sustainability  in  the  management  of  the 
national  forests  and  grasslands.  The 
Committee  of  Scientists  and  the  agency 
believe  NFMA's  direction  to  provide 
species  diversity  and  maintain 
ecological  productivity  is  consistent 
with  the  concept  of  ecological 
sustainability  (Committee  of  Scientists' 
report,  p.  xvi).  Senator  Humphrey 
described  NFMA  as:  "an  Act  designed 
to  build  our  forests  as  a  bulwark  of 
renewable  resources.  It  is  a  full 
storehouse,  providing  a  perpetual  high 
yield  of  multiple-use  benefits.  It  is  a 
managed  system  of  forest  and  rangeland 
with  the  water,  wildlife,  soil,  and  beauty 
maintained.  This  is  an  Act  that  assures 
that  our  public  forests  are  managed  with 
advice  from  the  several  publics,  and 
managed  in  a  framework  that  makes 
ecological  and  environmental  sense" 
(Compilation  of  the  Forest  and 
Rangeland  Renewable  Resources 
Planning  Act  of  1974  (as  amended) 
August  20, 1979,  Committee  on 
Agriculture,  Nutrition  and  Forestry,  p. 
768). 

In  NFMA,  the  Congress  directed 
promulgation  of  regulations  that  specify 
forest  planning  guidelines  that  ensiu« 
consideration  of  the  economic  as  well  as 
environmental  aspects  of  various 
systems  of  renewable  resource 
management,  including  the  related 
systems  of  silvicultvu-e  and  protection  of 
forest  resources  *  *  *  for  multiple  use 
management  (16  U.S.C.  1604(g)(3)(A)). 
Similarly,  the  regulatory  guidelines  for 
planning  are  to  provide  for  diversity  of 
plant  and  animal  communities  based  on 
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the  suitability  and  capability  of  the 
specific  land  area  in  order  to  meet 
overall  multiple-use  objectives  •  •  * 
(16  U.S.C.  1604(g)(3)(B)). 

In  sum,  the  first  priority  for 
management,  to  achieve  sustainability 
through  the  maintenance  or  restoration 
of  ecological  integrity  of  national  forests 
and  grasslands,  affirms  Congressional 
direction.  Perhaps  Judge  Dwyer  said  it 
best  in  his  opinion  reviewing  a 
challenge  to  Forest  Service  efforts  to 
conduct  inter-agency,  ecosystem-based 
planning  associated  with  the  Northern 
Spotted  Owl:  "Given  the  current 
condition  of  the  forests,  there  is  no  way 
the  agencies  could  comply  with  the 
environmental  laws  without  planning 
on  an  ecosystem  basis"  (Seattle 
Audubon  Society  v.  Lyons,  871  F.  Supp. 
1291  (W.D.  Wash.  1994)  afTd  80  F.3d 
1401  (9th  Cir.  1996)). 

Ecosystem  integrity,  defined  in 
§  219.36,  refers  to  the  completeness  of 
an  ecosystem  that,  at  multiple 
geographic  and  temporal  scales, 
maintains  its  characteristic  diversity  of 
biological  and  physical  components, 
spatial  patterns,  structure,  and 
functional  processes  within  its 
approximate  range  of  historic 
variabiUty.  These  processes  include 
disturbance  regimes,  nutrient  cycling; 
hydrologic  functions,  vegetation 
succession,  and  species  adaptation  and 
evolution.  Ecosystems  vtdth  integrity  are 
resilient  and  capable  of  self-renewal  in 
the  presence  of  the  cumulative  effects  of 
human  and  natural  disturbances. 

Section  219.20  would  provide  a  more 
explicit,  comprehensive,  and 
ecologically  integrated  framework  for 
ecological  sustainability  than  the 
existing  regulation.  The  existing  rule 
entails  program-specific  direction  for 
different  resources,  such  as  soil  and 
water,  wildlife  and  fish,  and  so  on. 
Under  the  existing  rule,  the  NFMA 
requirement  to  provide  for  the  diversity 
of  plant  and  animal  commiwities  is  met 
primarily  through  the  requirement  to  ' 
provide  habitat  to  maintain  viable 
populations  of  native  and  desired  non- 
native  vertebrate  species.  To  achieve 
ecological  sustainability  it  is  necessary 
to  maintain  and  restore  ecosystem 
integrity.  The  proposed  rule  would  add 
an  ecological  systems  approach  that 
focuses  on  ecosystem  integrity  to 
complement  the  existing  focus  on 
species  viabiUty  in  assessment  and 
management. 

Paragraph  (a)  describes  information 
necessary  to  assess  ecological 
sustainability.  Maintaining  ecological 
integrity  provides  for  resiliency  to 
environmental  change  and  disturbance 
occurring  within  the  historical  range  of 
natiual  variability.  The  species 


component  requires  the  maintenance  of 
ecological  conditions  necessary  to 
provide  for  a  high  likelihood  of 
maintaining  species  viability  over  time 
in  the  plan  area.  Together,  these 
approaches  are  presiuned  to  address  and 
sustain  ecosystem  productivity  as 
required  in  the  MUSYA  and  provide  for 
the  diversity  of  plant  and  animal 
communities  as  required  in  NFMA  (16 
U.S.C.  1604(g)(3)(B)). 

This  section  incorporates  the  key 
principles  and  desired  outcomes  for 
ecological  sustainability  that  were 
outlined  in  the  Committee  of  Scientists' 
report.  The  Committee  acknowledged 
that  providing  for  sustainability  of 
ecological  systems  on  national  forests 
and  grasslands  is  an  imprecise  process 
with  many  unknowns  and  potential 
pitfalls  that  are  not  under  the  control  of 
resource  managers.  Therefore,  this 
section  of  the  regulation  would: 

•  Acknowledge  the  dynamic  nature  of 
ecological  systems  (§  219.20(a)). 
Maintaining  composition,  structure,  and 
processes  within  the  expected  bounds  of 
variation  is  proposed  as  an  approach  to 
sustain  ecological  diversity  and 
productivity  for  future  generations 

(§  219.20(b)(1),  (2),  and  (3)). 

•  Acknowledge  the  uncertainty  and 
inherent  variability  of  ecological 
systems  (§§219.20(a)(10)  and 
219.20(b)(1)).  Uncertainty  and 
variabiUty  are  acknowledged  in 
decisionmaking,  monitoring  and  ' 
adaptive  management  so  change  is 
incorporated  into  the  dynamics  of 
stewardship. 

•  Acknowledge  the  significance  of 
natural  processes  (§  219.20(b)(3))  by 
requiring  responsible  officials  to  make 
decisions  that  provide  for  ecosystem 
integrity  at  appropriate  planning  levels. 

•  Acknowledge  cumulative  effects 
(§  219.20(a)(8)). 

•  Preserve  options  as  a  way  of 
explicitly  acknowledging  our 
incomplete  knowledge  of  complex 
ecological  systems  (§  219.20(b)(4)). 

•  Conserve  habitat  for  native  species 
(§219,20(b)(8))  and  productivity  of 
ecological  systems  in  order  to  maintain 
ecological  sustainability.  The 
productivity  of  an  ecosystem  can  be 
sustained  over  the  long  term  only  if 
species  that  provide  the  appropriate 
structure  and  function  for  the  system  are 
maintained. 

•  Recognize  the  special  role  that 
national  forests  and  grasslands  play  in 
regional  landscapes  (§  219.20(b)(10)). 

•  Analyze  issues  at  the  appropriate 
scale  (§  219.20(a)). 

Three  major  components  are  included 
in  this  section.  The  first  is  paragraph  (a), 
ecological  information  and  analysis, 
which  outlines  the  underlying     , 


information  needed  to  support  and 
develop  scientifically  sound 
management  approaches  to  ecological 
sustainability.  The  second  paragraph, 
management  decisions,  identifies 
specific  components  and  actions  that 
direct  management  activities  to  meet  the 
objective  of  ecological  sustainability. 
Monitoring  is  the  third  paragraph 
{§  219.20(c)).  It  outlines  a  framework  to 
assess  the  effectiveness  of  management 
action  in  maintaining  or  restoring 
ecosystem  integrity. 

Sections  219.20(a)  describes  the 
ecological  information  and  analysis  that 
would  be  needed  to  support  the  goal  of 
ecological  sustainability.  This  includes 
the  information  necessary  to 
characterize  the  current  biological  and 
physical  environment  (§  219.20(a)(1)) 
and  principle  ecological  processes 
(§  219.20(a)(2))  within  the  planning  area 
and  is  similar  in  some  respects  to  the 
analysis  of  the  management  situation  in 
the  ciurent  regulations. 

The  concept  of  the  historical  range  of 
variability  (§  219.20(a)(4))  is  used  as  an 
ecological  context  to  assess  ecosystem 
integrity.  The  historic  range  of 
variabiUty  describes  the  limits  of  change 
in  composition,  structure,  and  processes 
of  the  biological  and  physical 
components  of  an  ecosystem  resulting 
from  variations  in  the  frequency, 
magnitude,  and  patterns  of  natural  and 
human  disturbance  and  ecological 
processes  characteristic  of  an  area  before 
European  settlement.  Measures  of  the 
historical  range  of  variability  could 
include  the  forest  types  and  the 
proportion  of  successional  stages 
represented  in  an  area,  the  size  and 
return  intervals  of  stand  replacing  fires, 
or  the  variability  in  instream  flows  and 
associated  periodicity  and  effects  of 
major  flood  events,  "ths  effects  of  pre- 
Europeans  are  considered  as  factors 
when  estimating  the  historical  range  of 
variability  and  human  disturbance.  The 
effects  of  post-European  settlement 
activity  are  also  described.  Historical 
pre-European  settlement  conditions  are 
compared  to  current  conditions  to 
estimate  the  degree  of  ecosystem 
integrity.  Ecosystems  whose  current 
range  of  variability,. through  space  and 
time,  approximates  the  historical  range 
are  considered  to  have  high  integrity 
and  to  be  in  a  sustainable  condition 
since  biotic  components  had 
theoretically  adapted  to  ecological 
conditions  occurring  within  that  range. 

Focal  species  (§219.20(a)(7)(i))  would 
be  identified  and  used  as  surrogate 
measures  in  assessing  ecological 
integrity,  including  the  diversity  of 
native  and  desirable  non-native  species, 
in  evaluating  differences  in  effects 
between  alternatives,  and  in  monitoring 
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and  assessing  the  effects  of  management 
activities  on  ecological  sustainability. 
Focal  species  are  expected  to  convey 
information  about  the  status  of  the 
larger  ecological  system  in  which  they 
reside  or  about  the  integrity  of  specific 
ecosystem  components  or  processes. 
Focal  species  would  include  those 
which  play  key  roles  in  maintaining 
community  structtue  or  processes,  serve 
an  imibrella  function  in  terms  of 
encompassing  habitats  needed  for  many 
other  species,  or  whose  population 
status  and  habitat  relationships  serve  to 
convey  information  about  the  status  and 
integrity  of  the  larger  ecosystem  in 
which  Uiey  occur.  These  species  could 
be  used  to  evaluate  conditions  needed 
to  provide  for  the  viability  of  other 
species  and  in  monitoring  the 
effectiveness  of  plan  decisions  for 
maintaining  or  restoring  ecosystem 

integrity- 
Focal  species  should  not  be  confused 
with  the  concept  of  "management 
indicator  species"  under  the  existing 
rule.  The  existing  rule  uses  population 
trends  of  management  indicator  species 
to  evaluate  the  effects  of  management 
activities  and  indicate  the  status  of  other 
species  with  similar  habitat  needs.  The 
concept  of  management  indicator 
species  has  been  the  subject  of 
substantial  criticism  and  would  not  be 
adopted  in  the  proposed  regulation. 
Procedures  will  be  developed  for 
evaluating  species  viability 
(§  2ig.20(a)(7)(i))  under  current  and 
proposed  strategies  on  all  lands  in  the 
assessment  area.  These  analyses  will 
highlight  risks  to  species  viability, 
document  cumulative  effects,  and 
identify  ecological  conditions  needed  to 
maintain  species  viability  over  time. 
Additional  indicators  of  ecosystem 
integrity  (§  219.20(a)(7)(iii))  would  be 
identified,  such  as  air  quality,  water 
quality,  soil  quality,  fire  and  water  flow 
regimes,  plant  growth  and  the  variety 
and  distribution  of  forest  and 
grasslands.  Ecosystem  integrity 
(S  219.20(a)(7)(ii))  will  be  evaluated 
using  measures  of  species  viability  and 
the  condition  of  other  indicators  under 
current  and  proposed  management 
strategies  on  all  lands  within  the 
assessment  area.  These  measures  and 
indicators  may  be  valuable  in  providing 
feedback  within  a  shorter  timeframe 
than  that  needed  to  determine  status 
and  trend  of  populations. 

In  addition  to  focal  species,  species  at 
risk  would  be  identified  as  indicators  of 
ecological  integrity.  Sp>ecies  at  risk 
(§  2ig.20(a)(8)(ii))  are  those  species  for 
which  viability  is  a  concern,  including 
endangered,  threatened,  proposed,  and 
candidate  species  as  described  by  the 
Endangered  Species  Act  as  well  as 


species  for  which  there  is  a  viability 
concern  throughout  the  species'  range, 
or  species  for  which  there  are  concerns 
about  distribution  in  the  plan  area. 

In  addition  to  the  above  indicators  of 
ecological  integrity,  demand  species 
will  be  identified  and  their  status 
evaluated.  Demand  species 
(§  219.20(a)(9))  are  plant  and  animal 
species  with  high  social,  cultiual,  or 
economic  values. 

Proposed  section  219.20(b)  requires 
the  responsible  official  to  make 
decisions  that  provide  for  maintenance 
and  restoration  of  ecosystem  integrity, 
including  species  viability,  at  the 
appropriate  planning  level.  Decisions 
made  at  subsequent  levels  would  have 
to  be  consistent  with  decisions  at  higher 
levels.  Decisions  should  either  maintain 
conditions  within  the  historical  range  of 
variability  or  provide  for  restoration 
toward  conditions  within  that  range. 
The  intent  is  to  manage  for  the  historical 
range  of  conditions  of  key  ecological 
attributes  across  the  landscape  rather 
than  for  a  single  point  within  that  range 
such  as  the  upper  or  lower  extreme. 

The  proposed  regulation  would 
clearly  articulate  expectations  relative  to 
maintaining  species  viability 
(§  2ig.20(b)(8)).  Decisions,  at  the 
appropriate  levels  of  planning,  would 
provide  ecological  conditions  such  that 
there  is  high  likelihood  of  maintaining 
species  viability  over  time.  The 
proposed  regulation  clarifies  the 
requirement  of  maintaining  well- 
distributed  and  interacting  populations 
and  clarifies  the  objective  for  viability 
given  different  patterns  of  overlap 
between  species  range  and  the  planning 
area.  The  proposed  regulation  also 
clarifies  that  rigor  in  the  analysis  of 
viability  should  be  commensurate  with 
the  level  of  knowledge  available  about 
a  species,  including  its  demographic 
and  genetic  characteristics 
(§219.20(a)(8)(i)). 

The  concept  of  ecological  conditions 
(§  219.20(b)(8))  is  used  to  denote  a  broad 
array  of  factora  that  can  affect  species 
persistence  and  viability:  The  current 
regulation  requires  that  fish  and  wildfife 
habitat  shall  be  managed  to  support 
viable  populations  of  native  and  desired 
non-native  vertebrate  species  in  the 
plaiming  area.  The  proposed  rule 
provides  the  concept  that  habitat 
includes  an  array  of  ecological 
conditions  that  are  under  control  of 
management  and  that  may  influence 
species  viability  (§  2ig.20(b)(8)(i)). 
liiese  may  include  roads,  conditions 
that  contribute  to  spread  of  invasive 
species,  and  human  uses  as  factors  that 
must  be  managed  to  provide  species 
viability. 


The  proposed  rule  implements  the 
NFMA  requirement  to  provide  for  the 
diversity  of  plant  and  animal 
communities  by  expressly  defining 
species  to  include  any  taxon  of  the  plant 
or  animal  kingdom  (§  219.36).  The 
existing  rule  only  requires  that  viable 
populations  of  vertebrate  fish  and 
wildlife  be  maintained.  Furthermore,  in 
an  attempt  to  more  effectively  meet  the 
agency's  commitment  to  avoid  actions 
that  would  contribute  to  the  need  to  list 
species  imder  the  Endangered  Species 
Act,  the  definition  of  species  and  level 
of  biological  organization  for  which 
viability  is  assessed  and  managed  is 
intended  to  match  the  listable  entities 
concept  used  by  the  Departments  of  the 
Interior  and  Commerce  in  execution  of 
their  Endangered  Species  Act 
requirements  to  include  the  concept  of 
subspecies,  distinct  population 
segments,  and  significant  evolutionary 
units.  Objectives,  standards,  and 
guidelines  would  include  measures 
such  that  Forest  Service  actions,  within 
conditions  or  events  imder  its  control, 
would  not  contribute  to  the  need  to  list 
species  (§  219.20(b)(10)). 

The  proposed  rule  would  maintain 
the  current  cooperative  relationship 
with  state  fish  and  wildlife  agencies 
(§  219.20(b)(ll)).  The  Forest  Service  role 
has  traditionally  been  to  address  habitat 
rather  than  population  management  and 
to  work  cooperatively  with  states  to 
resolve  issues  involving  fish  and 
wildlife  management.  States  generally 
exercise  jiuisdiction  over  himting  and 
fishing  on  National  Forest  System  lands. 
Objectives  for  sustainable  use  levels  of 
demand  species  would  be  jointly 
developed  with  states,  American 
Indians,  and  Alaska  Natives 
(§219.20(b)(ll)).  Management  decisions 
must  provide  the  ecological  conditions 
needed  to  achieve  these  sustainable  use 

IBVOls 

Proposed  §  219.11(e)  and  §  219.20(c) 
require  the  implementation  of  a 
monitoring  strategy  that  would  provide 
an  evaluation  of  the  effectiveness  of 
management  decisions  toward  achieving 
ecological  siistainability.  The  existing 
rule  only  requires  monitoring 
population  trends  of  management 
indicator  species.  The  proposed  rule 
includes  a  comprehensive  monitoring 
approach  that  requires  monitoring  for 
focal  species,  species  at  risk,  demand 
species  and  selected  indicators  of 
ecosystem  integrity  and  incorporates  an 
adaptive  management  fi^mework. 

Expectations  for  monitoring  of  focal 
species  and  species  at  risk 
(§  219.11(e)(2))  would  be  described  to 
permit  varying  levels  of  intensity  and  ° 
differing  methodology,  depending  on 
.  several  factora.  Most  importantly,  where 
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risks  to  species  viability  are  higb  or 
there  is  great  uncertainty  about 
ecological  conditions  needed  for 
viability,  monitoring  requires  actual 
estimates  of  population  trends  and 
status  tbrou^  efficient  population 
sampling  or  habitat  relationships 
studies.  It  would  provide  the 
opportunity  to  estimate  population 
status  and  trend  using  scientifically 
credible  species-habitat  relationships 
based  on  empirical  data  collected 
through  time  under  the  monitoring 
program.  A  broader  array  of 
methodology,  including  a  variety  of 
population  indices  or  presence/absence 
information,  may  be  used  to  assess 
population  status  where  ecological  risks 
to  species  are  lower. 

Where  risks  to  species  are  lower  or 
there  are  vwU-established  relationships 
between  population  status  and  habitat 
conditions,  habitat  monitoring  alone 
may  be  used  to  infer  species  status. 
Habitat  conditions  and  trends  would  be 
monitored  for  all  focal  species  and 
species  at  risk. 

The  monitoring  program  would 
develop  methods  for  measuring  all 
selected  indicators  of  ecosystem 
integrity  and  designate  critical  values 
that  would  trigger  reviews  or  possible 
amendments  to  management  direction 
(§  2ig.ll(e)(3)).  This  is  the  essence  of 
adaptive  management. 

The  conceptual  models  that  focal 
species  and  other  selected  ecological 
indicators  serve  to  indicate  the  status 
and  integrity  of  the  ecological  system  to 
which  they  belong  must  be  validated 
(§  219.11(e)(4)). 

Proposed  Section  219.21 — Social  and 
Economic  Sustainability 

Prosperous  commimities  and 
economies  may  remain  healthy  and 
vibrant  if  their  foundation  is 
ecologically  sustainable.  Although  the 
Forest  Service  cannot  solely  sustain 
existing  communities,  the  National 
Forest  System  lands  nonetheless 
contribute  many  values,  services, 
outputs,  and  uses  that  help  enable 
economies  and  communities  to  persist, 
prosper,  and  evolve.  This  section  details 
a  process  for  developing  comprehensive 
imderstanding  of  sustainable  social  and 
economic  environments. 

Paragraph  (a)  describes  the  role  of 
national  forests  and  grasslands  in 
promoting  social  and  economic 
sustainability.  The  management  of 
National  Forest  System  lands  promotes 
economic  and  social  sustainability 
through  involvement  of  interested  and/ 
or  affected  people,  development  and 
consideration  of  relevant  social  and 
economic  information,  and  by  providing 


a  range  of  products,  services,  and 
values. 

Paragraph  (b)  describes  that  social  and 
economic  analyses  are  important  in- 
gaining  understanding  of  the 
relationships  among  ecological,  social, 
and  economic  sustainability.  Social 
analyses  address  human  life-styles, 
attitudes,  beliefs,  values,  demographic 
characteristics,  and  land-use  patterns  of 
human  communities  and  their  capacity 
to  adapt  to  changing  conditions. 
Economic  analyses  identify  and 
evaluate  an  area's  economy.  The 
responsible  official,  in  conducting 
broad-scale  assessments  or  local 
analyses,  should  consider  the  best 
available  information  to  consider  a 
variety  of  social  and  economic  factors. 

Paragraph  (c)  describes  an  appropriate 
social  analysis  that  may  rely  upon 
quantitative,  qualitative,  and 
participatory  methods  for  gathering  and 
analyzing  data.  Social  analyses  are  often 
undertaken  at  varying  spatial  scales  to 
improve  understanding  and  the 
description  of  the  potential 
consequences  to  communities  and 
regions  from  changes  in  land 
management.  Social  analyses  may 
include  a  regional  analysis,  a  risk  and 
vulnerability  analysis,  or  other 
appropriate  analyses. 

Paragraphs  (d)  and  (e)  describe 
economic  analyses  and  local  social  and 
economic  analysis  that  provide 
information  and  may  include  a 
quantitative,  qualitative,  and  historical 
analysis  of  the  effects  of  National  Forest 
System  management  on  national, 
regional,  and  local  economies.  Local 
analyses  should  provide  refinement  of 
larger-scale  analyses  and  of  regional 
data  and  information  as  related  to  the 
area  imder  consideration.  A  local 
analysis  may  also  provide  a  context  for 
other  analyses  and  prove  useful  in 
evaluating  a  proposed  action  or 
monitoring  results. 

Paragraph  (f)  would  require  that 
analyses  and  decisions  regarding  social 
and  economic  sustainability  are  to  be 
made  at  the  appropriate  planning  level, 
and  that  decisions  made  at  subsequent 
levels  must  be  consistent  with  higher- 
level  decisions. 

Monitoring  of  social  and  economic 
effects  is  addressed  in  §  219.11(f). 
Monitoring  and  evaluation  of  social  and 
economic  sustainability  should  include 
periodic  review  of  national,  regional, 
and  local  supply  and  demand  for 
products,  services,  and  values.  Special 
consideration  should  be  given  to  those 
products,  services,  and  values  that  the 
Forest  Service  is  uniquely  poised  to 
provide.  Monitoring  should  improve  the 
understanding  of  the  National  Forest 
System  contributions  to  human  wants 


and  values  and  to  social  and  economic 
sustainability. 

The  Contribution  of  Science 

Proposed  Section  219.22— The  Role  of 
Assessments,  Analyses,  and  Monitoring 

This  section  describes  the  proposed 
role  of  broad-scale  assessments,  local 
analyses,  and  monitoring  and  evaluation 
efforts.  Scientists  from  within  and 
outside  the  agency  would  be  involved  in 
broad-scale  assessments  to  help 
identify,  integrate,  and  evaluate  the  best 
available  scientific  and  other 
information.  Scientists  would  be 
involved  in  the  design,  evaluation,  and 
peer  review  of  monitoring  and  inventory 
strategies  and  protocols. 

Proposed  Section  219.23 — The 
Participation  of  Scientists  in  Planning 

This  section  describes  the 
participation  of  scientists  in  planning. 
Like  the  existing  rule,  the  proposed  rule 
would  require  the  use  of  the  best 
available  scientific  information  in  the 
formulation  of  land  and  resouirce 
management.  The  proposed  rule  adds 
the  term  "and  analysis"  to  "best 
available  scientific  information."  The 
proposed  addition  is  deemed  to  be  an 
equivalent  concept  to  the  existing  rule 
within  the  meaning  of  its  application  in 
the  plaiming  process.  However,  unlike 
the  existing  rule  that  is  ambiguous  about 
the  use  of  scientists  in  the  planning 
process,  the  proposed  rule  describes  the 
critical  role  science  and  scientists  will 
play  in  nearly  every  stage  of  the  land 
and  resource  management  planning. 
Scientists  will  be  involved  in  helping  to 
identify  new  issues  and  translate  new 
information  about  the  conditions  of 
forests  and  grasslands;  conducting 
appropriate  broad-scale  assessments  and 
local  analyses;  and  in  helping  managers 
and  the  public  formulate  potential 
solutions  to  issues  by  analyzing 
management  options.  The  proposed  rule 
provides  for  an  independent  scientific 
review  of  the  effectiveness  of  land 
management  plans  in  meeting  the  goal 
of  ecological  sustainability  during  the 
revision  process.  The  proposed  rule  also 
provides  for  the  establishment  of  a 
National  Science  Advisory  Board  and 
access  for  each  national  forest  and 
grassland  region  to  a  science  advisory 
board.  The  science  advisory  boards 
would  provide  science  consistency 
evaluations  when  necessary  to 
determine  whether  the  planning  process 
is  consistent  with  the  best  available 
science;  and  when  appropriate  and 
practicable,  independent  scientific  peer 
reviews  of  the  findings  and  conclusions 
originating  from  a  broad-scale 
assessment. 
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Proposed  Section  219.24 — Science 
Consistency  Evaluations 

This  section  would  allow  for  the 
scientific  review  of  planning  processes 
to  ensure  consistency  in  the  application 
and  interpretation  of  the  best  available 
scientific  information  and  analysis. 

Proposed  Section  219.25 — Science 
Advisory  Boards 

This  section  would  provide  for  the 
establishment  of  science  advisory 
boards,  which  provide  scientific  advice 
to  the  responsible  official.  Board 
membership  would  include  scientists 
representing  a  broad  range  of 
disciplines. 

Special  Considerations 

These  sections  provide  direction  to 
fulfill  statutory  planning  requirements 
that  affect  the  management  and  use  of 
National  Forest  System  lands,  including 
timber  harvest,  livestock  grazing,  oil  and 
gas  leasing,  recreation  and  other  uses. 

Proposed  Section  219.26 — Identifying 
and  Designating  Suitable  Uses 

This  section  would  provide  that 
during  amendment  or  revision  of  a  land 
and  resource  management  plan  the 
suitability  of  various  uses  would  be 
determined  within  the  plaiming 
fiamework. 

The  suitability  of  various  uses  is 
determined,  as  appropriate,  within  the 
proposed  planning  framework  (§§  219.3 
through  219.11)  and  includes  plan 
decisions  related  to  uses  that  would  be 
permitted  within  specific  areas.  It  is 
anticipated  that  the  suitability  of  uses 
will  be  the  subject  of  considerable 
debate.  Suitability  identifications  would 
be  applied  to  areas  that  are  large  enough 
to  provide  sufficient  latitude  for 
periodic  adjustments  in  use  to  conform 
to  changing  needs  and  conditions.  The 
proposed  plarming  process  would 
include  broad-scale  assessments,  local 
analyses,  or  other  analytical  methods 
that  facilitate  collaboration  with  the 
public  to  identify  lands  that  are  suitable 
for  certain  management  practices  such 
as  recreation,  timber  production, 
livestock  grazing,  mineral  development, 
or  other  uses. 

Proposed  Section  219.27 — Special 

Designations 

The  existing  rule  specified  only  two 
special  designations,  wilderness  and 
research  natiutil  areas.  The  proposed 
rule  would  expand  special  designations 
to  include  but  not  be  limited  to: 
wilderness;  research  natural  areas; 
geological  areas;  reference  areas;  scenic 
by-ways;  imroaded  areas;  roadless  areas; 
national  scenic  areas;  national 
recreational  areas;  national  natural 


landmarks;  and  wild,  scenic,  and 
recreation  rivers. 

The  purpose  of  this  change  is  to 
ensure  that  land  and  resource 
management  plans  include  all  the 
relevant  direction  for  lands  within  the 
plan  area,  including  those  with  special 
designations  which  may  have  been 
evaluated  through  other  planning 
processes  as  required  by  statute.  The 
proposed  rule  seeks  to  integrate 
direction  for  all  specially  designated 
areas  into  land  and  resource 
management  plans  to  the  extent 
possible. 

This  section  further  proposes  that 
amendment  or  revision  of  a  land  and 
resource  management  plan  is  the 
mechanism  by  which  the  Forest  Service 
establishes  management  direction  for 
such  special  designations. 

Paragraph  (a)  states  that,  unless 
otherwise  directed,  all  imdeveloped 
roadless  areas  must  be  evaluated  for 
wilderness  designation  at  the  time  of 
land  and  resource  management  plan 
revision. 

The  proposed  rule  removes  the  four 
categories  of  lands  considered  for 
wilderness  established  in  the  existing 
rule  at  §  219.17(a)(1).  and  the  five 
evaluation  criteria  for  evaluating  lands 
for  wilderness  designation  found  at 
§  219.17(a)(2).  The  agency  believes  such 
detailed  procedural  instructions  are 
better  suited  for  the  Forest  Service 
Directives  System. 

It  should  be  noted  that  nothing  in 
paragraph  (a)  precludes  consideration  of 
roadless  areas  for  the  full  range  of 
management  options.  Although 
wilderness  designation  must  be  one  of 
the  options  considered,  roadless  areas 
are  also  subject  to  consideration  for 
various  other  uses  or  degrees  of 
protection,  not  unlike  the  case  for  most 
other  portions  of  the  plan  area. 

Paragraph  (b)  would  reinforce  the 
central  role  of  land  and  resource ' 
management  plans  by  requiring  that  any 
requirements  for  additional  planning  for 
special  areas  must  be  met  through  the 
land  and  resource  management 
planning  fiamework,  unless  certain 
identified  exceptions  exist.  This  is 
comparable  to  §  219.2  of  the  existing  ■ 
rule  and  is  intended  to  assure  that 
special  area  planning  is  integrated  with 
the  land  and  resource  management  plan. 
The  proposed  rule  would  specifically 
require  that  the  goals,  objectives, 
standards,  or  guidelines  in  special  area 
plans  be  incorporated  into  the  land  and 
resource  management  plans  as  plan 
decisions. 

Section  219.25  of  the  existing  rule 
contains  direction  for  research  nattiral 
areas  and  is  not  repeated  in  the 
proposed  rule.  RaUier,  direction  for 


special  designations  including  natural 
areas  are  incorporated  in  a  new  section 
§  219.27  of  the  proposed  rule. 

Proposed  Section  219.28 — 
Determination  of  Land  Suitable  for 
Timber  Removal 

Under  the  proposed  rule,  vegetation 
management,  such  as  timber  harvest,  is 
implemented  for  stewardship  of  natural 
resources,  the  production  of  wood  fiber, 
and  to  provide  for  the  use  and 
enjoyment  of  public  lands.  The 
proposed  rule  would  establish  two 
classifications  of  land  suitability  for 
timber  harvest.  The  first  is  the 
classification  of  lands  not  suited  for 
timber  production.  The  second  is  the 
classification  of  lands  where  timber 
harvest  would  be  permitted  to  maintain 
or  restore  ecological  integrity  of  the 
land,  or  to  protect  or  achieve  other 
multiple-use  values.  Within  the  second 
classification,  the  responsible  official 
also  would  identify  those  lands  where 
timber  production  is  a  land  management 
objective. 

Proposed  Section  219.29 — Limitation  on 
Timber  Removal 

This  section  requires  the  estimation  of 
the  long-term  sustained  yield  of  timber 
on  the  land  area  where  the  production 
of  timber  is  identified  as  a  preliminary 
objective  along  with  other  objectives  for 
management  of  the  land.  This  estimate 
must  be  made  based  on  the  yield  of 
timber  that  can  be  removed  consistent 
with  achievement  of  the  desired 
conditions  identified  in  the  land  and 
resource  management  plan.  Timber 
harvests  are  not  to  exceed  long-term 
sustained  yield  capacity. 

The  calculation  of  allowable  sale 
quantity  is  a  requirement  in  the  existing 
rule.  Calculation  of  an  allowable  sale 
quantity  is  not  required  under  the 
proposed  rule.  The  NFMA  allows  the 
Secretary  to  establish  an  allowable  sale 
quantity  for  any  decade  that  departs 
from  the  projected  long-term  average 
sale  quantity  that  would  otherwise  be 
established  (16  U.S.C.  1611).  This 
permissive  language  of  NFMA  is 
included  in  this  section  of  the  proposed 
rule. 

Planning  Documentation 

Proposed  Section  219.30 — ^Land  and 
Resource  Management  Plan 
Dociunentation 

The  land  and  resource  management 
plan  documentation  format  under  the 
proposed  rule  is  intended  to  make  the 
plan  more  understandable,  more  usable 
by  Forest  Service  employees,  and 
readily  available  to  the  public.  The  plan 
siunmarizes  management  direction  and 
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contains  maps  and  information  from  an 
annual  monitoring  and  evaluation 
report  and  other  information.  The 
proposed  rule  would  require  that  the  set 
of  documents  that  constitute  a  land  and 
resource  management  plan  be  readily 
available  to  the  public  in  various 
formats  to  meet  the  needs  of  the  people 
who  might  want  to  access  them.  The 
plan  is  intended  to  be  a  repository  for 
the  information  that  is  used  by  the 
decisionmaker.  The  format  of  the 
information  will  allow  reviewers  to 
follow  the  decisionmaking  process  and 
see  the  results  of  the  decisions  made 
about  the  management  of  the  national 
forests  or  grasslands. 

Paragraph  (a)  describes  the  summary 
document  of  the  plan,  which  provides 
an  understanding  of  the  vision  for  the 
forest  or  grassland  by  including  a 
description  of  the  plan  area's  qualities 
and  characteristics;  the  desired 
conditions  of  the  plan  area;  and  actions 
taken  to  achieve  the  desired  condition. 
The  siunmary  would  include  a  sampling 
of  maps,  charts,  figures,  photographs, 
and  other  information  to  enhance 
understanding.  This  summary  also 
would  contain  enough  information  to 
allow  the  reader  to  know  where  actions 
are  proposed,  scheduled,  or  plaimed 
and  where  activities  such  as  camping 
and  sightseeing  are  available.  The 
existing  rule  requires  a  brief  summary  of 
the  analysis  of  the  management 
situation  that  includes  the  demand  and 
supply  conditions  for  resoxuce 
commodities  and  services,  production 
potentials,  and  use  and  development 
opportunities. 

Paragraph  (b)  requires  a  display  of 
\and  suitable  for  selected  uses.  Each 
plan  must  display  areas  within  the  plan 
area  that  are  suitable  for  specific  uses  of 
national  forests  and  grasslands.  The 
suitabihty  of  various  uses  (§  219.26)  is 
determined,  as  appropriate,  within  the 


proposed  plaiming  fi:amework  (§§  219.3 
through  §  219.11)  and  includes  goals, . 
objectives,  standards,  and  guidelines 
related  to  uses  that  would  be  permitted 
within  specific  areas. 

Paragraph  (c)  requires  a  display  of  the 
decisions  that  apply  to  the  area  covered 
by  the  plan  as  described  in  §  219.7. 

Paragraph  (d)(1)  requires  a  Ust  of 
proposed,  authorized,  ongoing,  and 
completed  actions  to  achieve  desired 
conditions.  The  list  of  actions  is 
annually  updated. 

Paragraph  (d)(2)  requires  the 
projection  of  a  2-year  schedule  of 
anticipated  outcomes,  products  and 
services,  based  on  a  reasonable  estimate 
of  the  Forest  Service  budget  and 
capacity  to  perform  the  work  needed  to 
achieve  them  from  which  trends  in 
achievement  of  desired  condition  can  be 
estabUshed.  The  existing  rule  tends  to 
produce  unrealistic  expectations  of 
possible  outputs  and  budgets. 

Paragraph  (d)(3)  requires  an  updated 
2-year  summary  of  the  actual  outcomes, 
products  and  services  as  a  result  of 
project  implementation. 

Paragraph  (d)(4)  requires  a  forecast  of 
the  range  of  expected  outcomes,  goods, 
and  services  for  the  next  decade.  These 
projections  are  intended  to  describe  a 
measure  of  expected  progress  toward 
meeting  plan  goals  and  objectives  and 
progress  toward  achieving  desired 
conditions  and  ecological  sustainability. 
Although  these  forecasts  contain  a  high 
degree  of  uncertainty  and  are  only 
estimates,  they  will  be  useful  to  portray 
the  expected  trends  into  the  future. 
These  projections  will  be  updated  at  the 
time  of  revision  of  the  land  and  resource 
management  plan. 

Paragraph  (d)(5)  requires  a  list  of 
anticipated  accomplishments  and  the 
time  necessary  to  achieve  desired 
conditions.  This  would  be  updated  to 
reflect  changes  in  anticipated 
accomplishments. 


Paragraph  (e)  requires  the  responsible 
official  to  display  the  minimum  level  of 
monitoring  and  evaluation  to  occiu'  in 
the  plan  area.  Monitoring  and 
evaluation  direction  in  the  land  and 
resource  management  plan  would  help 
determine  whether  there  is  a  need  to 
amend  or  revise  the  land  and  resource 
management  plan. 

Paragraph  (f)  requires  a  display  of 
budgetary  information.  The  existing  rule 
requires  a  display  of  baseline  and  other 
budget  projections  that  often  do  not 
reflect  changes  that  occur  diuing  budget 
allocation.  These  projections  then 
become  unrealistic  or  misleading.  The 
proposed  rule  would  require  the  plan  to 
display  a  concise  summary  of  the 
estimated  costs  of  the  unit's  program  of 
work,  including  assessments,  analyses, 
proposed  and  authorized  actions,  and 
monitoring.  The  display  would  also 
include  details  of  the  total  current-year 
unit  budget;  funded  actions,  projections 
for  future  budgets  over  2  ycsars;  and  a 
display  of  the  budget  trends  over,  at 
least,  the  past  5  years.  Budget 
information  is  not  a  land  and  resoiut^ 
management  plan  decision  and  can  be 
updated  at  any  time.  The  intent  of  this 
proposed  requirement  is  to  have  a 
continuous  display  of  budget  trends  and 
actual  current  budgets  to  allow 
meaningful  discussions  with  the  public 
and  Congress  as  to  the  need  for  and 
accoimtability  of  budget  allocations. 

Paragraph  (g)  requires  each  plan  to 
contain  a  list  of  reference  materials  and 
decisions  used  in  forming  management 
direction  such  as  previous  decision  and 
environmental  docimients,  assessments, 
conservation  strategies,  biological 
opinions,  inventories,  studies,  research, 
and  agency  direction. 

A  crosswalk  for  reformatting  existing 
land  and  resource  management  plans  to 
the  proposed  format  for  plan  content 
described  in  §  219.30  follows: 


Existing  land  and  resource  management  plan 

Analysis  of  the  Management  Situation 

Desired  Future  Conditions/Goals  Goods  and  sennces/outputs.  Objec- 
tives, standards,  and  guidelines.  Land  allocations. 

5-10  year  timber  sale  program 

Monitoring  and  evaluation — . 

Other  Information  From  Forest  Or  Grassland  Files. 

Resource  project  files 

Budget  infomiation — • 


Planning  documentation 


Findings  and  conclusions  from  assessments. 

Plan  decisions,  Including  land  suitability  for  uses,  outcomes,  maps. 

List  of  projects  (past,  cun'ent,  proposed*). 
Monitoring  plan,  results  of  monitoring  and  evaluation. 

Site-specific  actions  (past,  current,  proposed*). 
Estimated  costs— txjdgets  (past,  cunent,  proposed). 
Adopted  plans  from  ottier  agencies. 

References— conservation  strategies,  recovery  plans,  best  manage- 
ment practices. 


*  During  transition  of  existing  land  and  resource  management  plans  to  the  proposed  planning  framewortt,  proposed  actiorB,  iridudkig  timber 
sales,  are  those  that  are  in  the  NEPA  process  or  have  a  decision  document  but  have  not  been  implemented.  After  transition,  the  timber  sale  pro- 
gram becomes  a  subset  of  ttie  list  of  site-specific  actions. 


54092 


Federal  Register /Vol.  64,  No.  192 /Tuesday.  October  5,  1999 /Proposed  Rules 


Proposed  Section  219.31 — ^N4aintenance 
of  the  Plan  and  Planning  Records 

This  section  would  establish  a 
lequirement  to  keep  land  and  resource 
management  plans  up-to-date  and 
readily  available  to  the  public.  This 
section  also  describes  those  tjrpes  of 
administrative  changes  that  are 
considered  maintenance  and  do  not 
constitute  a  plan  amendment  or 
revision. 

Objections  and  Appeals 

Proposed  Section  219.32— Objecdons  to 
Amendments  or  Revisions 

This  provision  of  the  proposed  rule 
would  replace  the  current  36  CFR  Part 
217  land  and  resource  management  plan 
post-decision  appeal  process  with  a  pre- 
decision  objection  process.  The  intent  is 
to  further  streamline  the  planning 
process  and  encourage  resolution  of 
issues  by  the  supervisor  of  the 
responsible  official.  Under  the  proposed 
rule,  any  person  would  be  allowed  to 
object  to  a  pending  decision.  The 
proposed  rule  would  require  that  the 
objection  be  filed,  in  writing,  within  30 
days  of  public  notice  of  the  appropriate 
NEPA  dociunentation.  Unlike  the 
current  217  regulation,  the  proposed 
objection  process  does  not  have  a 
specific  time  limit  for  resolving 
objections.  Under  the  proposed  rule,  the 
responsible  official  would  not  be 
allowed  to  approve  an  amendment  or 
revision  under  objection  until  a  decision 
on  the  objection  has  been  reached  and 
documented  in  an  appropriate  decision 
document  for  the  land  and  resource 
management  plan. 


Proposed  Section  219.33 — ^Appeals  of 
Site-specific  Decisions 

In  the  proposed  rule,  appeals 
regarding  site-specific  decisions  would 
remain  as  they  are  currently  addressed 
by  agency  procedures. 

Applicability  and  Transition 

Proposed  Section  219.34 — ^Applicability 

This  short  section  states  that  the 
proposed  rule  applies  to  all  units  of  the 
National  Forest  System. 

Proposed  Section  219.35 — ^Transition 

This  section  provides  for  an  orderly 
transition  fitim  the  requirements  of  the 
existing  rule  to  the  provisions  of  the 
proposed  rule. 

Paragraph  (b)  would  provide  that 
existing  land  and  resource  management 
plans  would  remain  in  effect  until 
amended  or  revised  imder  the  proposed 
rule.  This  provision  is  intended  to 
prevent  any  uncertainty  as  to  the  status 
of  current  land  and  resoiuce 
management  plans. 

Paragraph  (f)  of  the  proposed  rule 
would  provide  for  the  withdrawal  of 
regional  guides  by  the  Regional 
Foresters  within  a  year  of  when  all  units 
within  a  National  Forest  System  region 
have  completed  the  revision  process 
imder  the  revised  rule.  Regional  guides 
were  developed  to  provide  direction 
and  guidance  for  the  development  of  the 
initial  land  and  resource  management 
plans.  Having  served  that  purpose, 
regional  guides  may  be  withdrawn  by 
the  Regional  Foresters. 

Paragraph  (g)  would  make  clear  that 
the  responsible  official  must  complete 
the  first  aimual  monitoring  and  . 


evaluation  report  within  3  years  fiom 
the  effective  date  of  proposed  rule. 

Definitions 

Proposed  section  219.36 — ^Definitions 

This  section  of  the  proposed  rule 
defines  the  following  terms: 

Assessment  or  analysis  area 
Broad-scale  assessment 
Candidate  species 
Conservation  agreements 
Demand  species 
Desired  condition 
Desired  non-native  species 
Disturbance  processes 
Diversity  of  plant  and  animal 

communities 
Ecological  composition 
Ecological  conditions 
Ecological  sustainability 
Ecosystem 
Ecosystem  integrity 
Ecosystem  structiue 
Forest  Service  NEPA  procedures 
Historical  range  of  variability 
Local  analysis 
Native  species 
Plan  area 

Productive  capacity  of  ecosystems 
Reference  landscapes 
Responsible  official 
Roadless  area 
Salvage  harvest  of  timber 
Sanitation  harvest  of  timber 
Sensitive  species 
opecies 

Species  viability 
Timber  productim 
Unroaded  areas 
Vegetation  management 
Watershed  integrity 


Comparison  of  the  Table  of  Contents  of  the  Existing  (1982)  and  Proposed  Rules 


1982  planning  rule 


Proposed  planning  aile 


§219.1    Purpose  and  Principles 


§219.2  Scope  of  Applicability 

§219.9  Definitions 

§219.4  Planning  levels  ;. 

§219.5  Interdisciplinary  Approach 

§219.6  Put)lic  Participation 

§219.7  Coordination  with  Ottwr  Public  Planning  Efforts 


§219.8    Regional  Planning  Procedures 

§219.9    Regional  Guide  Content 

§219.10    Forest  Planning — General  Procedures  

§219.11    Forest  Plan  Content  

§219.12    Forest  Planning  Process 

§219.13    Forest   Planning— Resource   Integration  Requirements  (di- 
rects  to  other  parts  of  rule). 

§219.14    Timber  Resource  Land  Suitability 

§219.15    Vegetation  Management  Practices 

§219.16    Timber  Resource  Sale  Schedule  


§219.1    Purpose. 

§219.2    Goals  artd  principles  for  planning. 

219.34    Applicability. 

219.36    Definitions. 

§219.3    Overview. 

§219.3    Overview. 

§219.12-18    COLLABORATIVE  PLANNING  FOR  SUSTAINABILITY. 

§219.14    Involvement  of  state  and  local  government. 

§219.13    Coordination  among  federal  agencies. 

Not  applicable. 

Not  applicable. 

§219.3    Overview. 

§219.30-31    PLANNING  DOCUMENTATION. 

§219.3-11     FRAMEWORK  FOR  PLANNING. 

1^  counterpart. 

§219.28    Determination  of  land  suitable  for  timt)er  removal. 
§219.7    Plan  decisions  that  guide  future  actions. 
§  21 9.7    Plan  decisions  that  guide  future  actions. 
§219.28    Determination  of  land  suitable  for  timber  removal 
§219.29    Limitation  on  timber  removal. 
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Comparison  of  the  Table  of  Contents  of  the  Existing  (1982)  and  Proposed  Rules 


1982  planning  rule 

Proposed  planning  rule 

§219.17    Evaluation  of  Roadless  Areas „ 

§219.18    Wilderness  Management „... 

§219.19    Fish  and  Wildlife  Resource  ..„ 

§219.20    Grazing  Resource. 

§219.21    Recreation  Resource. 

§219.22    Mineral  Resource. 

§219.23    Water  and  Soil  Resource. 

§219.24    Cultural  and  Historic  Resource. 

S219  25    Research  Natural  Areas 

§219.26    Identifying  and  designating  suitat)te  uses. 

§219.27    Special  designations. 

§219.27    Special  designations. 

§219.19-21     ecological,  SOCIAL,  AND  ECONOMIC  SUSTAIN- 

ABILITY. 
§219.26    Identifying  and  designating  suitat)le  uses 

§219.27    Special  designations. 

§219.20    Ecological  sustainat)ility. 

§219.7    Plan  decisions  that  guide  future  actions 

§219.19-21    ECOLOGICAL.  SOCIAL.  AND   ECONOMIC  SUSTAIN- 

ABILITY. 
§219.28    Determination  of  land  suitat)le  for  timber  removal. 
§219.22-25    THE  COt^RIBUTION  OF  SCIENCE. 
§219.35    Transition. 

§219.26    Diversity „-. 

§219.27    Management  Requirements . 

§  21 9.28    Research ..^ 

§219.29    Transition  Period ...» ., 

Public  Comment  Invited 

The  Forest  Service  invites 
individuals,  organizations,  and  public 
agencies  and  governments  to  comment 
on  this  proposed  rule.  To  aid  the 
analysis  of  comments,  it  would  be 
helpful  if  reviewers  would  key  their 
comments  to  specific  proposed  sections 
or  topics.  Respondents  also  should 
know  that  in  analyzing  and  considering 
comments,  the  Forest  Service  will  give 
more  weight  to  substantive  comments 
than  to  simple  "yes,"  "no."  or  "check 
off  responses  to  form  letter/ 
questionnaire-type  submissions. 

Executive  Order  12866  requires  each 
agency  to  write  regulations  tlxat  are  easy 
to  understand.  We  invite  your 
comments  on  how  to  make  this  rule 
easier  to  understand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  rule  clearly 
stated?  (2)  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections?  (A  "section" 
appears  in  bold  type  and  is  preceded  by 
the  symbol  "§  "  and  a  numbered 
heading;  for  example,  §  219.3 
Overview).  (5)  Is  the  description  of  the 
rule  in  the  "Supplementary 
Information"  section  of  the  preamble 
helpful  in  imderstanding  the  proposed 
rule?  (6)  What  else  could  we  do  to  make 
the  rule  easier  to  understand? 

Send  any  comments  on  how  we  could 
make  this  rule  easier  to  imderstand  to 
the  address  shown  earlier  in  this 
dociunent. 


Regulatory  Certifications 

Regulatory  Impact 

This  proposed  rule  has  been  reviewed 
under  USDA  procedures  and  Executive 
Order  12866  on  Regulatory  Planning 
and  Review.  It  has  been  determined  that 
this  is  not  an  economically  significant 
rule.  This  rule  will  not  have  an  annual 
effect  of  $100  million  or  more  on  the 
economy  nor  adversely  affect 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety, 
nor  state  or  local  governments.  This  rule 
will  not  interfere  with  an  action  taken 
or  planned  by  another  agency  nor  raise 
new  legal  or  policy  issues.  Finally,  this 
action  will  not  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  of  such 
programs.  However,  because  of  the 
extensive  interest  in  National  Forest 
System  planning  and  decisionmaking, 
the  Office  of  Management  and  Budget 
has  determined  this  rule  to  be 
significant  and  thus,  subject  to  0MB 
review  imder  Executive  Order  12866. 

Moreover,  this  proposed  rule  has  been 
considered  in  light  of  the  Regulatory 
Flexibility  Act,  as  amended  (5  U.S.C. 
601  et  seq.),  and  it  has  been  determined 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  by  that  Act.  The  rule  imposes 
no  requirements  on  either  small  or  large 
entities.  Rather,  the  rule  sets  out  the 
process  the  Forest  Service  will  follow  in 
planning  for  the  management  of  the 
National  Forest  System.  The  rule  should 
increase  opportimities  for  small 
businesses  to  become  involved  in  both 
site-specific  and  national  forest  and 


grassland  plan  decisions.  Moreover,  by 
streamlining  the  planning  process,  small 
businesses  should  see  more  timely 
project-level  decisions  that  affect 
outputs  of  products  and  services. 

No  Takings  Implications 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12630,  and  it  has  been  determined  that 
the  rule  does  not  pose  the  risk  of  a 
taking  of  Constitutionally  protected 
private  property.  This  proposed  rule 
only  modifies  the  process  for 
administrative  review  of  Forest  Service 
decisions  for  land  and  resource 
management  plans. 

Civj7  Justice  Reform  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule 
were  adopted.  (1)  all  state  and  local 
laws  and  regulations  that  are  in  conflict 
with  this  proposed  rule  or  which  would 
imp)ede  its  full  implementation  would 
be  preempted;  (2)  no  retroactive  effect 
would  be  given  to  this  proposed  rule; 
and  (3)  it  would  not  require 
administrative  proceedings  before 
parties  may  file  suit  in  court  challenging 
its  provisions. 

Unfunded  Mandates  Reform 

The  President  signed  into  law  on 
March  22. 1995,  direction  regarding 
unfunded  mandates.  The  Department 
has  assessed  the  effects  of  this  rule  on 
state,  local,  and  tribal  governments  and 
the  private  sector.  This  rule  does  not 
compel  the  expenditure  of  $100  million 
or  more  by  any  state,  local,  or  tribal 
governments  or  anyone  in  the  private 
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sector.  Therefore,  a  statement  under 
section  202  of  the  Act  is  not  required. 

Environmental  Impact 

This  proposed  rule  deals  with  the 
development  and  adoption  of  Forest 
Service  land  and  resource  management 
plan  decisions  as  well  as  procedures  for 
developing  site-specific  decisions  which 
may  include  decisions  regarding  the 
occupancy  and  use  of  National  Forest 
System  land.  An  environmental  review 
will  be  completed  before  adoption  of  a 
final  rule. 

Controlling  Paperwork  Burdens  on  the 
Public 

Proposed  §  219.32  Objections  and 
Appeals  would  establish  a  new  process 
for  citizens  and  groups  to  object  to  a 
forest  plan  amendment  or  revision 
decision.  Instead  of  appealing  a  decision 
after  it  is  made  under  the  rules  of  36 
CFR  Part  217,  the  proposed  rule  would 
allow  interested  and  affected  persons 
and  groups  to  file  an  objection  before 
the  decision  is  made. 

The  proposed  rule  sets  out  the 
information  that  an  objector  would  need 
to  provide  in  order  to  file  an  objection 
to  a  proposed  decision.  This 
information  is  the  same  information  that 
is  currently  required  by  the  rules  at  36 
CFR  Part  217,  which  provide  post- 
decisional  administrative  appeal  and 
review  of  land  and  resource 
management  plan  decisions.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  initialed 
number. 

Description  of  the  Information 
Collection 

The  following  describes  the 
information  collection  associated  with 
this  rulemaking: 

Title:  Objection  to  Amendment  or 
Revision  of  Land  and  Resource 
Management  Plans. 

OMB  Number:  New. 

Expiration  Date  of  Approval:  New. 

Type  of  Request:  The  following 
describes  the  new  information 
collection  requirement  which  has  not 
received  approval  by  the  Office  of 
Management  and  Budget: 

Abstract;  The  information  to  be 
required  by  §  219.32  is  the  minimum 
information  needed  for  a  citizen  or 
organization  to  explain  the  nature  of  the 
objection  being  made  to  a  proposed  land 
and  resource  management  plan 
amendment  or  revision  and  the  reason 
why  the  individual  or  organization 
objects.  Specifically,  an  objector  must 
provide  name,  mailing  adckess  and 
telephone  number;  a  statement  of  the 


information  or  decisions  to  which  the 
person  or  organization  objects;  a 
description  of  the  part  or  parts  of  the 
forest  plan  amendment  or  revision  being 
objected  to;  a  concise  statement 
explaining  why  the  responsible  official's 
pending  decision  should  not  be 
adopted,  and  a  description  of  the 
objector's  prior  participation  in  the 
planning  process  for  the  amendment  or 
revision  to  which  the  objection  is  being 
made. 

The  responsible  official  must  respond 
to  any  objection  in  the  final  decision 
document. 

Estimate  of  Burden:  10  hours  to 
prepare  the  objection. 

Type  of  Respondents:  Interested  and 
affected  individuals,  organizations,  and 
governmental  units  who  participate  in 
the  plaiming  process:  such  as  persons 
who  live  in  or  near  national  forest  and 
grassland  units;  local,  state,  and  tribal 
governments  who  have  an  interest  in  the 
plan;  federal  agencies  with  an  interest  in 
the  management  of  National  Forest 
System  lands  and  resources;  not-for- 
profit  organizations  interested  in 
National  Forest  System  management, 
such  as  environmental  groups, 
recreation  groups,  educational 
institutions;  commercial  users  of 
National  Forest  System  lands  and 
resources. 

Estimated  Number  of  Respondents: 
1,210  a  year. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  1  x  1210  x  10  =  12,100 
hour. 

Comments  are  Invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
biu-den  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Use  ofCoirunents 

All  comments  received  in  response  to 
this  proposed  information  requirement 
will  be  included  in  the  record  of  this 
rulemaking  and  considered  in  the 
adoption  of  a  final  rule  as  well  as 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
approval  of  the  final  rule. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
proposed  collection  of  information. 


including  suggestions  for  reducing  the 
burden  to  the  ADDRESS  shown  at  the 
beginning  of  this  notice  as  well  as  to  the 
Forest  Service  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington,  DC  20503. 

Federalism 

The  agency  has  considered  this 
proposed  rule  under  the  requirements  of 
Executive  Order  12612  and  made  a 
preliminary  assessment  that  the  rule 
will  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
the  agency  has  determined  that  no 
further  assessment  on  federalism 
implications  is  necessary  at  this  time.  In 
addition,  the  agency  has  reviewed  the 
consultation  requirements  under 
Executive  Order  13132,  which  is 
effective  on  November  2, 1999.  This 
Order  calls  for  enhanced  consultation 
with  state  and  local  governmental 
officials  and  emphasizes  increased 
sensitivity  to  their  concerns.  In  the 
spirit  of  these  new  requirements,  the 
agency  has  consulted  with  the  Western 
Governors'  Association  and  the  Natiual 
Resources  Committee  of  the  National 
Governors'  Association  for  comments  on 
a  draft  version  of  the  proposed  rule. 
Representatives  of  the  Western 
Governors'  Association  indicated  that 
the  proposed  rule  fits  the  principles 
espoused  in  their  organization's 
ENLIBRA  policy,  which  encovirages 
greater  participation  and  collaboration 
in  decisionmaking,  focuses  on  outcomes 
rather  than  programs  only,  and 
recognizes  the  need  for  a  variety  of  tools 
beyond  regulation  that  can  improve 
environmental  and  natural  resource 
management.  The  National  Governors' 
Association  also  has  adopted  the 
ENLIBRA  policy. 

The  proposed  rule  calls  for  enhanced 
collaboration  with  state  and  local 
governments.  Proposed  §  219.14  shows 
sensitivity  to  fiederalism  concerns  from 
a  substantive  standpoint.  It  requires 
Forest  Service  responsible  officials  to 
recognize  the  jurisdiction,  expertise, 
and  role  of  constituencies  and  local 
conuninutes  interested  in,  or  affected 
by,  use  of  the  National  Forest  System. 
Under  the  proposed  rule,  the 
responsible  official  must  provide 
opportunities  for  involvement  of  state 
and  local  governments  in  the  planning 
process,  including  opportimities  to 
participate  in  the  identification  of  topics 
of  general  interest  or  concern  related  to 
planning.  Prior  to  adopting  a  final  rule, 
the  Department  will  consider  the  extent 
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to  which  additional  consultation  is 
appropriate  under  E.0. 13132. 

List  of  Subjects 

36  CFR  Part  217 

Administrative  practice  and 
procedure,  and  national  forests. 

36  CFR  Part  219 

National  Forest  System  Land  and 
Resource  Management  Planning. 

Therefore,  for  the  reasons  set  forth  in 
the  preamble,  parts  217  and  219  of 
Chapter  n  of  Title  36  of  the  Ck)de  of 
Federal  Regulations  are  proposed  to  be 
amended  as  follows: 

PART  217— APPEAL  OF  REGIONAL 
GUIDES  AND  NATIONAL  FOREST 
LAND  AND  RESOURCE 
MANAGEMENT  PLANS 

1.  Remove  part  217. 

2.  Revise  Part  219  to  read  as  follows: 

PART  219— PLANNING 

Subpart  A— National  Forest  System  Land 
and  Resource  Management  Planning 

Purpose,  Goals,  siid  Principles 

219.1  Purpose. 

219.2  Goals  and  principles  for  planning. 

The  Framework  for  Planning 

219.3  Overview. 

219.4  Topics  of  general  interest  or  concern. 

219.5  Information  development  and 
interpretation. 

219.6  Proposed  actions. 

219.7  Plan  decisions  that  guide  future 
actions. 

219.8  Amendment. 

219.9  Revision. 

219.10  Site-specific  decisions  and 
authorized  uses  of  land. 

219.11  Monitoring  and  evaluation. 

CoU^wrative  Planning  for  Sustainability 

219.12  Collaboration  and  cooperatively 
developed  landscape  goals. 

219.13  Coordination  among  federal 
agencies. 

219. 14  Involvement  of  state  and  local 
governments. 

219.15  Interaction  with  American  Indian 
tribes  and  Alaska  Natives. 

219.16  Relationships  with  interested 
individuals  and  organizations. 

219.17  Interaction  with  private  landowners. 

219.18  Role  of  advisory  groups  and 
committees. 

Ecological,  Social,  and  Economic 
Sustainability 

219.19  Ecological,  social,  and  economic 
sustainability. 

219.20  Ecological  sustainability. 

219.21  Social  and  economic  sustainability. 

The  Contribution  of  Science 

219.22  The  role  of  assessments,  analyses, 
and  monitoring. 


219.23  The  participation  of  scientists  in 
planning. 

219.24  Science  consistency  evaluations. 

219.25  Science  advisory  board. 

Special  Considerations  ^ 

219.26  Identifying  and  designating  suitable 
uses.  • 

219.27  Special  designations. 

219.28  Determination  of  land  suitable  for 
timber  removal. 

219.29  Limitation  on  timber  removal. 

Planning  Documentation 

219.30  Land  and  resource  management  plan 
documentation. 

219.31  Maintenance  of  the  plan  and 
planning  records. 

Objections  and  Appeals 

219.32  Objections  to  amendments  or 
revisions. 

219.33  Appeals  of  site-specific  decisions. 

Applicability  and  Transition 

219.34  Applicability. 

219.35  Transition. 

Definitions 

219.36  Definitions. 

Authority:  5  U.S.C.  301;  and  Sees.  6  and 
15.  90  Stat.  2949,  2952.  2958  (16  U.S.C.  1604. 
1613). 

Subpart  A— National  Forest  System 
Land  Resource  Management  Planning 

Puqiose,  Goals,  and  Principles 

§219.1    Purpose. 

(a)  Planning  for  the  National  Forest 
System  guides  the  Forest  Service's 
stewardship  of  the  natural  resources  of 
the  national  forests  and  grasslands  to 
fulfill  the  purposes  for  which  these 
lands  are  designated  and  to  honor  their 
unique  place  in  American  life.  These 
regulations  set  forth  a  process  for 
implementing,  amending,  and  revising 
land  and  resource  management  plans  for 
the  National  Forest'  System  and  for 
monitoring  results  of  plan 
implementation.  These  rules  also  guide 
the  selection  and  implementation  of 
site-specific  projects  and  activities.  The 
principle  authorities  governing  the 
dievelopment  of  land  and  resource 
management  plans  and  management  of 
the  National  Forest  System  are  the 
National  Forest  Management  Act  of 
1976;  the  Forest  and  Rangeland 
Renewable  Resoxut:es  Act  of  1974;  the 
Organic  Act  of  1897;  the  Multiple-Use 
Sustained- Yield  Act  of  1960;  the 
Endangered  Species  Act  of  1973;  and 
the  Clean  Water  Act  of  1977. 

(b)  The  National  Forest  System 
constitutes  an  extraordinary  national 
legacy  created  by  people  of  vision  and 
preserved  for  fiitiue  generations  by 
diligent  and  far-sighted  public  servants 
and  citizens.  They  are  the  people's 


lands,  emblems  of  our  democratic 
traditions. 

(1)  The  national  forests  and  grasslands 
can  provide  many  and  diverse  benefits 
to  the  American  people.  These  include 
clean  air  and  water,  productive  soils, 
biological  diversity,  products  and 
services,  employment  opportunities, 
community  benefits,  recreation,  and 
naturalness.  They  also  give  us  intangible 
qualities,  such  as  beauty,  inspiration, 
and  wonder. 

(2)  To  assure  the  continuation  of  this 
array  of  benefits,  sustainability  should 
be  the  guiding  star  for  stewardship  of 
the  national  forests  and  grasslands.  Like 
other  overarching  national  objectives, 
sustainability  is  broadly  aspirational    . 
and  can  be  difficult  to  define  in  concrete 
terms.  Yet,  especially  considering  the 
increased  human  pressures  on  the 
national  forests  and  grasslands,  it 
becomes  ever  more  essential  that 
planning  and  management  begin  with 
this  central  tenet. 

(3)  Sustainability  is  broadly 
recognized  to  be  composed  of 
interdependent  elements,  ecological, 
economic,  and  social.  It  operates  on 
several  levels.  As  a  collective  outlook 
for  the  future,  sustainability  means 
meeting  the  needs  of  the  present 
generation  without  compromising  the 
ability  of  future  generations  to  meet 
their  needs.  As  an  approach  to 
decisionmaking,  it  calls  for  integrating 
the  management  of  ecological  systems 
with  their  social  and  economic  context 
while  acknowledging  that  management 
should  not  compromise  the  basic 
functioning  of  these  systems.  As  a 
measure  of  progress,  it  provides  a  set  of 
criteria  and  indicators  to  guide  action. 
Building  on  this  fouindation  of 
-sustainability,  the  national  forests  and 
grasslands  can  provide  a  wide  variety  of 
uses,  values,  products,  and  services  that 
are  important  to  so  many  people, 
including  outdoor  recreation,  forage, 
timber,  wildlife  and  fish,  water  use,  and 
minerals. 

§  219.2    Goals  and  principles  for  planning. 

Land  and  resource  management 
planning  is  directed  toward 
achievement  of  the  following  major 
goals  and  guiding  principles: 

(a)(l]  G^l:  Planning  must  be  directed 
toward  assuring  the  ecological 
sustainability  of  our  watersheds,  forests, 
and  rangelands.  The  benefits  we  seek 
trom  the  national  forests  and  grasslands 
depend  upon  the  long-term  ecological 
sustainability  of  the  watersheds,  forests, 
and  rangelands.  Considering  the 
increased  human  pressures  on  them,  it 
becomes  ever  more  essential  that 
planners  focus  on  the  heart  of  the  idea 
of  sustainability,  that  our  use  today  does 
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not  impair  the  functioning  of  ecological 
processes  and  the  ability  of  these 
natural  resources  to  contribute 
economically  and  socially  in  the  future. 
Accordingly,  a  priority  for  stewardship 
in  the  national  forests  and  grasslands 
must  be  to  maintain  and  restore  the 
ecological  sustainability  of  watersheds, 
forests,  and  rangelands  for  present  and 
future  generations.  At  the  same  time, 
planning  recognizes  that  ecological, 
economic,  and  social  sustainability  are 
inextricably  linked:  impairing  the 
sustainability  of  any  one  aspect  affects 
the  entirety. 

(2)  Guiding  principles,  (i)  Plaiming 
provides  the  guidance  for  the  diversity 
of  plant  and  animal  communities  and 
the  productive  capacity  of  ecological 
systems,  the  core  elements  of  ecological 
sustainability.  Biological  diversity  and 
ecological  productivity,  in  turn,  depend 
on  the  viability  of  individual  species. 
Diversity  is  sustained  only  when  species 
persist.  In  addition,  biological  diversity 
and  ecological  productivity  depend  on 
maintaining  the  characteristic 
composition,  structure,  and  processes  of 
ecosystems  in  the  presence  of  human 
and  natural  disturbances,  and  on 
maintaining  the  ecological  integrity  of 
these  SYstems. 

(ii)  Planning  must  be  based  on  science 
and  other  knowledge,  including  the  use 
of  scientifically  based  strategies  for 
sustainability.  The  best  available 
ecological,  economic,  and  social 
information  and  analysis  must  be 
considered  in  creating  the  foundation  of 
land  and  resource  management 
planning.  Planning  should  consider 
information  from  a  wide  range  of 
sources,  including  scientists  in  public 
and  private  organizations  as  well  as 
other  knowledgeable  people  in  tribes 
and  local  communities. 

(iii)  Planning  requires  independent 
scientific  review  of  assessments  and 
plans  before  their  publication.  Broad- 
scale  assessments  should  suggest 
methods  and  strategies  for  providing  for 
species  viabihty  and  ecological 
integrity.  With  that  information, 
planners  should  construct  conservation 
strategies  and  have  them  reviewed  for 
acciuacy  and  sufficiency  by  Forest 
Service  and  other  scientists  before  a 
plan  becomes  final. 

(iv)  Plans  should  include  measures  for 
evaluating  whether  stewardship  goals 
have  been  achieved.  Because  one  of  the 
core  functions  of  planning  is  to  foster 
informed  decisions  through  ongoing 
assessment  and  evaluation,  effective 
monitoring  is  a  crucial  aspect  of 
planning  and  management. 
Additionally,  independent  field  review 
by  Forest  Service  and  outside  technical 
and  scientific  experts  plays  an 


important  role  in  monitoring  the 
contribution  of  plans  to  the 
sustainability  of  our  forests,  streams, 
and  watersheds. 

(b)(1)  Goal:  Plans  promote  economic 
and  social  sustainability  by  providing 
for  a  wide  variety  of  use;^  values, 
products,  and  services  and  by 
enhancing  society's  capability  to  make 
sustainable  choices.  The  national  forests 
and  grasslands  have  been  a  grand 
experiment  in  providing  for  the 
multiple-uses  (outdoor  recreation, 
forage,  timber,  wildlife  and  fish,  water 
use,  and  minerals)  of  these  lands  on  a 
permanent  basis  in  accordance  with 
Gifford  Pinchot's  dictates  that  the  lands 
be  devoted  to  their  most  productive  use 
for  the  permanent  good  of  the  whole 
people  *  *  *  always  bearing  in  mind 
that  the  conservative  use  of  these 
resources  in  no  way  conflicts  with  their 
permanent  value.  The  planning  and 
management  of  these  lands  should  be  an 
example  for  the  entire  world  of 
stewardship  that  provides  a  wide 
variety  of  uses,  values,  products,  and 
services  in  ways  that  are  compatible 
with  long-term  ecological,  economic, 
and  social  sustainability. 

(2)  Guiding  principles,  (i)  Planning 
needs  to  recognize  the  interdependence 
of  forests,  rangelands,  and  watersheds 
with  economies  and  c6mmunities. 
Many  communities  depend  on  the 
national  forests  and  grasslands  for  much 
of  their  economic,  social,  and  cultural 
sustenance.  Although  the  Forest  Service 
cannot  and  should  not  be  expected  to 
single-handedly  sustain  existing 
economies  and  communities,  the 
national  forests  and  grasslands 
nonetheless  contribute  many  values, 
services,  outputs,  and  uses  that  allow 
economies  and  commimities  to  persist, 
prosper,  and  evolve.  Within  a  context  of 
sustaining  ecological  systems,  planning 
must  take  generous  accoimt  of 
compelling  local  circimistances.  This 
approach  includes  the  needs  of 
ranching,  farming,  timber,  and  mining 
communities  as  well  as  the  needs  of 
American  Indian  and  Alaska  Native 
communities  that  rely  upon  treaty 
obligations. 

(iij  Planning  should  foster  a  broad- 
based  understanding  of  the  vital 
interrelationship  between  communities 
and  sustainably  managed  forests  and 
grasslands.  The  planning  process  shoidd 
provide  mechanisms  through  which 
communities  can  organize  their  energies 
and  enterprises  in  a  manner  that 
promotes  economic  and  social 
sustainability  and  develop  realistic 
expectations  about  long-term  uses, 
values,  outputs,  and  services 
contributed  by  the  national  forests  and 
grasslands. 


(iii)  The  planning  process  should 
foster  strategies  and  actions  that  provide 
for  human  use  in  ways  that  contribute 
to  long-term  sustainability.  Finding 
strategies  and  actions  that  contribute  to 
long-term  sustainability,  rather  than 
those  that  work  against  it,  is  the  surest 
way  to  increase  the  predictability  of 
these  uses. 

(iv)  The  National  Forest  System 
planning  process  must  recognize  the 
lights  of  American  Indian  tribes  and 
Alaska  Natives.  American  Indian  tribes 
and  Alaska  Natives  possess  unique  and 
important  rights  recognized  by  federal 
treaties,  statutes,  and  executive  orders. 
The  Forest  Service  has  a  general  trust 
responsibility  to  federally  recognized 
tribes  and  a  duty  to  acknowledge  them 
as  sovereign  governments  and  to  work 
with  them  on  a  govemment-to- 
govemment  basis.  Depending  on  the 
circumsta^ices  of  particular  tribes  and 
national  forests,  such  lands  also  may 
provide  for  tribal  hunting,  fishing,  and 
gathering  rights;  access  to  sacred  sites; 
protection  of  graves  and  other 
archaeological  sites;  watershed 
protection  for  down-stream  American 
Indian  reservations;  Alaska  Native 
communities;  and  fishing  sites. 

(c)(1)  Goal:  Planning  recognizes  and  is 
efficiently  integrated  into  the  broader 
geographic,  legal,  political,  and  social 
landscape  within  which  national  forests 
and  grasslands  exist.  In  every  sector  of 
the  country,  the  Forest  Service  is  just 
one  important  agency  among  many 
important  governmental  and  private 
entities  and  land  ownerships.  Some  of 
these  agencies  have  statutory  authority 
affecting  the  national  forests  and  their 
resources.  Other  agencies,  governments, 
corporations,  and  citizens  manage  land 
in  and  around  the  national  forests  and 
grasslands.  Still  others  have  a  keen 
interest  in  the  national  forests  and  can 
affect  the  way  the  public  views  Forest 
Service  action.  Sustainability  of 
watersheds  and  other  natural  areas  in 
which  national  forests  and  grasslands* 
are  located  will  inevitably  depend  upon 
activities  on  nearby  federal  lands,  tribal 
lands,  and  state  lands,  and  private  lands 
and  on  the  actions  and  attitudes  of  a 
wide  variety  of  agencies,  governments, 
and  citizens.  These  landowners  will 
vary  in  their  abilities  as  well  as  their 
interest  in  providing  the  mix  of  uses, 
products,  values,  and  services  that 
people  seek  from  forests  and  rangelands. 
The  planning  process,  therefore,  must 
be  outward-looking.  It  must  have  the 
goal  of  understanding  the  broader 
landscape  in  which  the  national  forests 
and  grasslands  lie.  And,  it  must  strive 
to  achieve  the  highest  ideals  in 
managing  pubUc  lands  within  the 
context  of  how  people,  businesses,  and 
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governments  will  conserve,  regulate, 
and  use  lands  within  and  around  the 
national  forests  and  grasslands. 

(2)  Guiding  principles,  (i)  Assessment 
and  planning  require  a  coordinated 
approach  by  all  affected  federal 
agencies.  Cooperation  from  the 
beginning  with  all  federal  agencies  with 
statutory  authority  over  specific 
resources  within  the  national  forests 
and  grasslands  is  essential.  Obtaining 
the  early  participation  of,  and  joint 
planning  with,  all  federal  land 
management  agencies  in  the  area  as 
appropriate  to  the  issue,  is  another  key 
to  successful  planning. 

(ii)  Planning  proceeds  from  start  to 
finish  in  close  cooperation  with  state, 
tribal,  and  local' governments.  Success 
in  achieving  goals  for  the  national 
forests  and  grasslands  may  depend  upon 
decisions  made  by  other  jurisdictions. 
Similarly,  the  Forest  Service  often  can 
help  other  jurisdictions  achieve  their 
objectives  through  cooperation. 

(iii)  Planning  is  interdisciplinary. 
Analyses  and  development  of  options 
must  respond  to  a  broad  range  of 
scientific,  economic,  and  social 
concerns.  Therefore,  planning  teams 
must  represent  diverse  disciplines  and 
work  together  collectively  to  develop 
information  and  alternatives. 
Additionally,  consultants  can  be 
employed  to  tap  other  relevant  sources 
of  knowledge. 

(iv)  Planning  must  be  based  on  the 
spatial  and  temporal  scales  necessary  to 
assure  sustainability  and  provide  for 
multiple-use.  Ecological  boundaries  that 
also  have  social  meaning,  such  as  river 
basins  and  mountain  ranges,  will  be 
useful  for  planning  in  the  future.  These 
planning  boundaries  often  do  not  follow 
the  boundaries  of  the  national  forests 
and  grasslands.  To  achieve  long-term 
sustainability,  planning  must  often  take 
into  account  cumulative  effects  on 
resources  within  and  beyond  the 
boundaries  of  the  national  forests  and 
grasslands  and  well  beyond  the  Ufe  of 
apian. 

(v)  Planning  recognizes  the  regional, 
national,  and  global  implications  of 
management.  Assessment  and  planning 
should  acknowledge  how  management 
of  the  national  forests  and  grasslands 
can  contribute  to  ecological,  economic, 
and  social  sustainability  on  regional, 
national,  and  international  scales.  Often, 
federal  lands  will  need  to  anchor 
regional  and  national  conservation 
strategies  for  species  and  ecosystems  so 
other  landowners  can  continue 
production  of  products  and  services 
without  undue  restriction.  In  addition, 
the  wood,  forage,  water,  and  recreation 
they  provide  are  olften  important  to 
regional  economies. 


(vi)  Planning  acknowledges  the  limits 
and  variability  of  likely  budgets.  Plans 
should  be  realistic  in  budget  estimates 
and  resilient  in  the  face  of  erratic 
budgets.  The  public  should  become 
aware  of  the  degree  to  which  plan 
implementation  is  dependent  on  aimual 
budgets. 

(dj(l)  Goal:  Planning  meaningfully 
engages  the  American  |}eople  in  the 
stewardship  of  their  national  forests  and 
grasslands  and  builds  stewardship 
capacity.  The  national  forests  and 
grasslands  belong  to  the  American 
people.  For  these  truly  to  be  the 
people's  lands,  the  people  must 
understand  the  land's  condition, 
potential,  limitations,  and  role  in 
resource  conservation  in  this  country. 
Just  as-the  Forest  Service  can  help  the 
American  people  learn  about  the  limits 
and  capabilities  of  the  national  forests 
and  grasslands,  so  too  must  the 
managers  be  educated  by  the  unique 
knowledge,  advice,  and  values  of  the 
American  people.  Citizens  can  provide 
a  wide  array  of  services,  ranging  from 
volunteer  work  on  trail  crews  to 
participating  in  collaborative  efforts 
aimed  at  resolving  disputes  over 
specific  projects.  The  Forest  Service 
should  draw  on  this  knowledge, 
wisdom,  and  energy  by  building 
relationships,  dialogues,  and 
partnerships  with  the  groups  and 
individuals  who  wish  to  have  a  role  in 
setting  the  fiitiue  course  for  the  national 
forests  and  in  implementing  these 
decisions. 

(2)  Guiding  principles,  (i)  The 
planning  process  should  encoiu^ge 
extensive  collaborative  citizen 
participation.  Land  and  resource 
management  planning  must  provide 
mechanisms  for  broad-based,  vigorous, 
and  ongoing  opportunities  for  open 
public  dialogue.  These  dialogues  should 
be  open  to  any  person  at  reasonable 
times,  conducted  in  non-technical 
terms,  readily  understandable,  and 
structured  in  a  manner  that  recognizes 
and  accommodates  personal  schedules, 
capabilities,  and  interests.  The 
participation  of  citizens  should  be 
encouraged  from  the  beginning  and  be 
maintained  throughout  the  planning 
process.  The  public  should  be  offered  an 
opportunity  to  participate  in  activities 
such  as,  but  not  limited  to,  assessments, 
issue  identification,  implementation, 
and  monitoring. 

(ii)  Planning  ouilds  upon  the  human 
resources  in  local  commimities.  Just  as 
local  communities  depend  on  the 
national  forests  and  grasslands,  so  too 
the  health  of  many  forests,  rangelands, 
and  watersheds  depends  on  healthy 
neighboring  communities.  Many 
restoration  actions  are  needed  on  these 


lands,  including  programs  to  improve 
riparian  conditions,  reduce  fuel  loads, 
and  rebuild  and  decommission  roads. 
These  efforts  require  entrepreneurs  and 
a  trained  workforce.  The  surrouilding 
communities  can  help  provide  these 
services.  Planning  and  management 
must  realize  the  full  potentisd  of  these 
human  resources  to  further  the 
stewardship  of  the  national  forests  and 
grasslands. 

(iii)  Planning  and  plans  must  be 
imderstandable.  A  central  purpose  of 
planning  is  to  speak  directly  to  the 
public.  The  language  of  planning  must 
be  clear  and  straightforward.  These  are 
the  people's  lands,  and  decisions 
proposed  through  planning  must  be 
accessible  to  the  public. 

(iv)  Planning  should  actively  seek  out 
and  address  key  issues.  The  best 
guidance  will  emerge  from  an  open, 
candid,  and  collaborative  process  that 
addresses  key  issues. 

(v)  Effective  planning  should  restore 
and  maintain  the  trust  of  the  American 
people  in  the  management  of  the 
national  forests  and  grasslands. 
Planning  is  a  principal  setting  in  which 
the  Forest  Service  relates  to  the  public, 
h  can  be  a  valuable  forimi  in  which  to 
reestablish  the  public's  confidence.  The 
Forest  Service  needs  to  work  on  the 
premise  that  effective  planning  and 
management  cannot  be  achieved 
without  the  public's  respect  and  trust. 
Therefore,  planning  should  integrate  the 
public  into  the  process  as  easily  as 
possible,  give  the  public  accurate  and 
complete  information  in  a  way  that  can 
be  understood,  make  extensive  use  of 
public  input,  and  meet  pubfic 
expectations  by  adopting  reaUstic  plans 
and  fulfilling  their  objectives  until 
amended.  Effective  planning  welcomes 
independent  field  review  of  plans  and 
actions. 

(e)(1)  Goal:  Planning,  which  must  be 
at  once  visionary  and  pragmatic,  guides 
stewardship.  Planning  has  long  been 
viewed  as  a  burdensome  exercise  with 
little  connection  to  management.  In  fact, 
planning  must  be  an  integral  part  of 
stewardship  of  the  national  forests  and 
grasslands:  plans  must  be  working 
guides  that  Forest  Service  employees 
find  useful  and  motivating.  Given  the 
fi«quency  with  which  new  issues  arise, 
new  information  becomes  available,  and 
imforeseen  events  occur,  planning 
should  be  viewed  as  an  ongoing  process, 
where  decisions  are  adapted,  as 
necessary,  to  new  understandings. 

(2)  Guiding  principles,  (i)  Planning 
organizes  aroimd  a  collective  vision  of 
the  desired  condition.  Developing  a 
collective  vision  of  future  landscape 
conditions  and  the  uses,  products, 
values,  and  services  that  will  be 
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provided  by  these  conditions  represent 
the  best  hope  for  a  coming  together  3f 
the  people  and  groups  that  care  about 
the  national  forests  and  grasslands.  The 
plan  dociunent  should  begin  with  a 
short  mission  statement  that  captures 
this  vision.  The  desired  condition  and 
the  outcomes  associated  with  it  should 
serve  as  the  central  reference  j)oint8  for 
planning  and  management  of  these 
lands.  Performance  measures, 
monitoring,  and  budgets  should  be 
directed  toward  achievement  of  the 
actions  and  conditions  needed  to  move 
toward  the  desired  future. 

(ii)  Planning  should  be  efficient  in 
achieving  goals.  Strategies  that 
simultaneously  address  multiple  goals 
and  find  the  least-cost  method  for 
achieving  these  goals  are  essential 
guides  to  efficient  stewardship  as  is 
demonstration  that  the  social  benefits 
exceed  the  social  cost. 

(iii)  Planning  must  be  innovative  but 
practical.  Planning  is  not  an  end  in  itself 
but  rather  must  be  a  useful  endeavor 
that  furthers  real-world  objectives, 
including  serving  as  a  working  guide  for 
stewardship.  Valuable  innovations  have 
been  deveIoi>ed  during  Forest  Service 
planning,  ranging  fi'om  successful 
collaborative  efforts  to  multi-agency 
watershed  and  broad-scale  assessments. 

(iv)  Planning  must  be  done 
expeditiously.  Lengthy  planning  efforts 
frustrate  public  participants,  strain 
Forest  Service  resources,  and  can  result 
in  plans  that  are  outdated  when 
adopted.  Planners  should  aim  to 
complete  the  planning  phases  from 
assessment  through  formal  adoption  of 
small  landscape  plans  within  3  years. 
To  accommodate  this  goal,  analytical 
requirements  should  be  kept  to  a 
minimum  consistent  with  achieving  the 
purposes  of  planning. 

(v)  Plans  should  be  dynamic  and 
adaptable.  While  a  plan  should  strive  to 
attain  a  reasonable  degree  of 
predictability  in  its  implementation, 
everyone  must  recognize  that 
unpredictable  events,  ranging  from 
natural  disturbances  to  changed  market 
conditions,  will  occur.  Forest  Service 
officials  must  respond  to  new 
circumstances  through  plan 
amendments  and  revisions  so  that  the 
plans  will  remain  fully  current.  Plans 
must  be  evolving  docimients. 

The  Framework  for  Planning 


{219.3 

(a)  The  natiire  of  land  and  resource 
management  planning.  Land  and 
resource  management  planning  is  a 
continuous,  collaborative  process 
designed  to  fully  engage  the  public  and 
apply  the  best  available  scientific 


information  and  analysis  to  provide  for 
ecological,  social,  and  economic 
sustainability  in  the  use  and  enjoyment 
of  National  Forest  System  lands.  The 
planning  framework  set  out  in  this  part 
outlines  a  flexible  procedure  for  fitting 
solutions  to  the  scope  and  scale  of 
needed  actions  which  includes  the 
assessment  of  land  and  resources, 
collaboratively  developed  landscape 
goels,  guidance  for  future  actions,  site- 
specific  projects,  and  monitoring  and 
evaluation  of  outcomes.  The  planning 
fiamework  is  built  on  the  following 
premises: 

(1)  Planning  based  upon  a  broad-scale 
assessment  of  the  ecological,  social,  and 
economic  environments  is  key  in 
gaining  understanding  among  people 
living  near  or  interested  in  national 
forests  or  grasslands:  establishing 
cooperatively  developed  landscape 
goals;  and  helping  to  ensure 
environmental  justice  for  all  citizens. 

(2)  To  achieve  an  interdisciplinary, 
collaborative  approach  in  planning, 
responsible  officials,  planners,  and 
managers  may  engage  the  skills  and 
interests  of  any  appropriate  combination 
of  Forest  Service  staff,  consultants, 
contractors,  other  federal,  state, 
American  Indian  tribe,  Alaska  Natives, 
or  local  government  personnel,  or  other 
interested  or  affected  people. 

(3)  Plan  decisions  that  guide  future 
agency  actions  within  units  of  the 
National  Forest  System  (§  219.7)  reside 
in  land  and  resource  management  plans 
which  integrate  the  decisions  appUcable 
to  the  plan  area  and  are  repositories  for 
planning-related  docimients. 

(4)  Tlm}ugh  the  consideration  of  local 
needs,  conditions,  and  effects,  within 
the  planning  framework,  site-specific 
projects  may  be  authorized  if  they  are 
consistent  with  the  decisions  applicable 
to  the  plan  area. 

(5)  The  planning  framework  is  a 
continuous  cycle  of  engaging  the  public, 
developing  land  and  resource 
management  plan  decisions  and  site- 
specific  projects,  monitoring  and 
evaluating  outcomes,  and  progressively 
improving  land  and  resource 
management  through  plan  amendments 
or  revisions  and  site-specific  projects  to 
achieve  the  desired  conditions  as 
articulated  in  land  and  resource 
management  plans. 

(b)  Levels  of  planning  and 
decisionmaking.  Planning  is  undertaken 
at  the  national,  regional,  and/or  national 
forest  or  grassland  administrative  levels 
depending  on  the  nature  and  scope  of 
topics  of  general  interest  or  concern  and 
subject  to  limitations  and  delegation  of 
authority.  National  level  planning 
establishes  long-term  strategic  goals, 
objectives,  and  outcome  measures  to  be 


considered  in  managing  the  National 
Forest  System.  The  Forest  or  Grassland 
Supervisor  is  the  responsible  official  for 
the  land  and  resource  management  plan. 
District  Rangers,  consistent  with 
delegated  authority,  are  responsible  for 
proposing,  evaluating,  approving,  and 
implementing  site-specific  projects  and 
activities.  When  planning  is  required  for 
more  than  one  national  forest  or 
grassland,  two  or  more  Forest  or 
Grassland  Supervisors  may  combine 
their  planning  activities.  A  topic,  such 
as  the  recovery  of  an  endangered  or 
threatened  species,  may  require  one  or 
more  Regional  Foresters  or  the  Chief  of 
the  Forest  Service  to  undertake  planning 
and  decisions  which  may  amend  one  or 
more  land  and  resource  management 
plans. 

(c)  Key  elements.  Key  elements  of 
land  and  resource  management 
planning  and  decisionmaking  processes 
are: 

(1)  Broad-scale  assessments 
(§  219.4(b))  and  Cooperatively 
developed  landscape  goals  (§  219.12(b)); 

(2)  Topics  of  general  interest  or 
concern; 

(3)  Information  development  and 
interpretation; 

(4)  Proposed  actions; 

(5)  Plan  decisions  that  guide  future 
actions; 

(6)  Amendment; 

(7)  Revision; 

(8)  Site-specific  decisions;  and 

(9)  Monitoring  and  evaluation. 

§  219.4   Topics  Of  general  Interest  or 
concern. 

(a)  Origination  of  topics  of  general 
interest  or  concern.  Topics  of  general 
interest  or  concern  may  originate  fitim 
a  variety  of  sources,  including  but  not 
limited  to,  inventories,  assessments, 
monitoring  and  evaluation  of  projects; 
Forest  Service  conservation  leadership 
initiatives;  cooperatively  developed 
landscape  goals;  enactment  of  new  laws 
or  policies;  applications  for 
audiorization  for  occupancy  and  use  of 
National  Forest  System  lands;  or  frtim 
discussions  among  people, 
organizations,  or  governments  interested 
in  or  affected  by  National  Forest  System 
management. 

(b)  Consideration  of  topics  of  general 
interest  or  concern.  The  responsible 
official  has  the  discretion  to  determine 
whether  a  topic  of  general  interest  or 
concern  is  appropriate  for  further 
consideration. 

(1)  In  making  this  determination,  the 
responsible  official  should  consider 
sudi  factors  and  information  as  the 
following: 

(i)  the  scope,  complexity,  and 
geographic  scale  of  pofential  actions 
Uiat  may  address  the  topic; 
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(ii)  statutory  requirements; 

(iii)  organizational  capabilities  and 
available  resources; 

(iv)  tbe  scientific  basis  and  merit  of 
available  data  and  analyses; 

(v)  the  anticipated  consistency  of 
possible  actions  with  existing  plans, 
adopted  conservation  strategies, 
biological  opinions,  or  other  strategies 
applicable  within  all  or  a  portion  of  the 
plan  area;  and 

(vi)  the  extent  of  involvement  and  the 
views  and  opinions  of  interested  or 
affected  individuals,  organizations,  or 
other  entities,  and  related  social, 
cultiiral,  or  spiritual  values. 

(2)  In  addition,  the  responsible  official 
should  consider  the  extent  to  which 
addressing  the  topic  relates  to  or 
provides: 

(i)  an  opportiuiity  to  contribute  to  the 
achievement  of  cooperatively  developed 
landscape  goals  and  landscape  settings 
consistent  with  pubhc  expectations; 

(ii)  an  opportimity  for  the  national 
forests  and  grasslands  to  contribute  to 
the  restoration  or  maintenance  of 
ecological  integrity  and  maintenance  or 
restoration  of  watershed  function, 
including  water  How  regimes  to  benefit 
aquatic  resources,  groundwater 
recharge,  municipal  water  supply,  or 
other  uses; 

(iii)  an  opportunity  and  unique 
features  that  the  national  forests  or 
grasslands  can  contribute  to  ecological, 
social,  and  economic  sustainability; 

(iv)  an  opportiuiity  to  restore  or 
maintain  ecological  conditions  that  are 
similar  to  the  biological  and  physical 
range  of  natiual  variabiUty; 

(v)  an  opportunity  to  recover 
threatened  or  endangered  species  or 
maintain  or  restore  ecological 
conditions  needed  for  the  viability  of 
focal  species;  and 

(vi)  The  potential  for 
disproportionately  high  or  adverse 
environmental  effects  upon  minority 
populations. 

S  219.5    Information  development  and 
intwpratatton. 

Information  related  to  a  topic  of 
general  interest  or  concern  may  be 
obtained  from  inventories,  broad-scale 
assessments,  local  analyses,  or  from 
information  voluntarily  submitted  by 
interested  parties,  including  American 
Indian  tribes,  Alaska  Natives,  adjacent 
landowners,  or  others.  If  the  responsible 
official  determines  that  a  topic  of 
general  interest  or  concern  should      ^ 
receive  further  consideration,  the 
responsible  official  should  review 
available  information  and  determine  if 
additional  information  is  desirable  and 
can  be  obtained  at  a  reasonable  cost  and 
in  a  timely  manner.  The  responsible 


official  may  develop  or  supplement 
either  a  broad-scale  assessment  or  a 
local  analysis,  depending  on  the  scale  of 
the  topic  of  general  interest  or  concern. 
The  responsible  official  has  the 
discretion  to  chose  the  method  and 
determine  the  scope  of  the  collection  of 
new  information.  The  findings, 
recommendations,  or  reports  from 
inventories,  broad-scale  assessments, 
local  analyses,  or  other  studies  are  used 
to  characterize  current  conditions  and  to 
help  to  make  informed  decisions  about 
management  activities,  such  as  resource 
protection  and  watershed  restoration, 
and  should  be  readily  available  to  the 
pubhc.  The  results  from  inventories  and 
broad-scale  assessments,  local  analyses, 
and  other  studies  are  not  proposed 
actions  or  decisions  subject  to  NEPA 
procedures. 

(a)  Broad-scale  assessments.  (1) 
Broad-scale  assessments  provide 
information  regarding  ecological, 
economic,  or  social  topics  that  are  broad 
in  geographic  scale,  sometimes  crossing 
Forest  Service  regional  administrative 
boimdaries.  Broad-scale  assessments 
related  to  ecological  topics  should  be 
conducted  within  broad  ecological 
boundaries  that  may  include  biological 
or  geographic  regions  or  the  range  of  one 
or  more  fish,  wildlife,  or  plant  species. 
Social  and  economic  topics  should  be 
addressed,  as  appropriate,  in  broad- 
scale  assessments.  For  some  topics,  an 
assessment  that  combines  ecological, 
economic,  and  social  topics  may  be 
necessary  or  desirable.  Ecological 
factors  are  set  forth  in  §  219.20;  social 
and  economic  factors  are  set  forth  in 
§219.21. 

(2)  Broad-scale  assessments  may  be 
led  by  the  Forest  Service  or,  by 
agreement  of  the  responsible  official,  by 
others.  In  addition  to  the  requirements 
of  §§  219.20  and  219.21.  broad-scale 
assessments  must  include  the  best 
available  scientific  information  and 
analysis  and  provide  the  following: 

(i)  Findings  and  conclusions  that 
describe  historic  conditions,  current 
status,  and  future  trends  of  ecological, 
social,  and/or  economic  conditions  and 
their  relationship  to  sustainability. 
These  findings  and  conclusions  may  be 
used  by  the  responsible  official  to 
develop  proposals  for  land  and  resource 
management  plan  amendments  or 
revisions,  or  in  making  site-specific 
decisions,  including  authorizations  for 
land  uses.  Findings  and  conclusions 
from  broad-scale  assessments  also  may 
be  used  in  the  development  of 
conservation  strategies  or  in  other 
activities  that  contribute  to  land  and 
resource  management  planning. 

(ii)  Identification  of  the  need  for 
additional  research  to  develop  new 


information  or  address  confUcting 
interpretations  of  existing  information. 

(3)  Regional  Foresters  are  responsible 
for  National  Forest  System  participation 
in  broad-scale  assessments.  Each  broad- 
scale  assessment  should  be  designed 
and  conducted  with  the  assistance  of 
scientists,  resource  professionals, 
governmental  entities,  and  other 
individuals  and  organizations 
knowledgeable  of  Ihe  assessment  area. 

(b)  Local  analyses.  Local  analyses 
provide  needed  information  to  aid  in 
the  identification  of  possible  actions  or 
projects  to  achieve  desired  conditions. 
The  need  for,  and  the  scope  and 
intensity  of,  local  analyses  vary  based 
on  local  topics  of  general  interest  or 
concern,  availability  of  information,  and 
applicable  resource  and  social  values. 
Recommendations  from  local  analyses 
may  be  used  in  making  future  decisions. 
When  deemed  appropriate,  local 
analyses  should  address  ecological, 
social,  and  economic  factors  as  set  out 
in  §§219.20  and  219.21.  The 
delineation  of  the  area  to  be  covered  by 
a  local  analysis  is  determined  by 
watersheds  or  ecological  units.  Local 
analyses  may  tier  to,  and  may  often 
provide  information  to  update,  a  broad- 
scale  assessment.  Local  analyses  are  to 
be  completed  by  the  responsible  official 
and  provide  the  following: 

(1)  A  characterization  of  the  area  of 
analysis; 

(2)  An  identification  of  topics  of 
general  interest  or  concern  within  the 
analysis  area; 

(3)  A  description  of  current 
conditions; 

(4)  A  description  of  likely  future 
conditions; 

(5)  A  synthesis  and  interpretation  of 
information;  and 

(6)  Recommendations  for  future 
decisions,  as  appropriate. 

§  21 9.6    Proposed  actions. 

(a)  Proposal.  Based  on  the 
consideration  of  factors  in  §  219.4  and 
the  available  information  and  analyses 
in  §  219.5,  the  responsible  official  may 
propose  to  amend  or  revise  the 
appropriate  land  and  resource 
management  plan,  propose  a  site- 
specific  project,  or  both. 

(b)  NEPA  requirements.  Unless 
otherwise  exempted  by  statute,  court 
order,  or  published  agency  procedures, 
the  responsible  official  must  analyze  the 
effects  of  the  proposal  and  altemative(s) 
in  conformance  with  Forest  Service 
NEPA  procedures.  The  responsible 
official  may  use  the  planning  framework 
to  accomplish  the  scoping  process 
described  in  agency  NEPA  procedures. 
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1219.7    Plan  dedaions  that  guide  future 


Land  and  resource  management  plans 
embody  four  categories  of  decisions  that 
guide  or  prescribe  alternative  uses  of 
federal  resources  upon  which  future 
agency  action  will  be  based.  Plan 
decisions  are  added,  modified,  or 
revised  through  amendment  or  revision 
of  the  applicable  land  and  resource 
management  plan.  Plan  decisions  do  not 
explicitly  commit  resources  to  specific 
projects,  but  rather  provide  a  fiamework 
for  choosing  projects  to  which  resources 
may  be  committed  later.  These  plan 
decision  categories  are  as  follows: 

(a)  Desired  resource  conditions  to 
achieve  the  long-term  sustainalnhty 
sought  over  a  specified  period  of  time  in 
all  or  portions  of  the  plan  area.  Desired 
resoim»  conditions  may  include,  but 
are  not  limited  to,  the  desired  watershed 
and  ecological  conditions  and  aquatic 
and  terrestrial  habitat  characteristics. 

(b)  Goals,  objectives,  standards,  and 
guidelines  that  are  applicable  to  all  or 
a  portion  of  the  plan  area. 

(1)  Resoiut»  management  goals  are 
statements  of  intent,  normally  expressed 
in  general,  non-quantitative  terms, 
which  contribute  toward  achieving 
desired  conditions.  The  goals  link 
Forest  Service  policies,  laws.  Executive 
Orders,  regulations,  and  applicable 
Forest  Service  strategic  plans  with 
specific  measurable  objectives.  Goals  are 
fulfilled  through  the  achievement  of 
measiirable  objectives. 

(2)  Objectives  are  concise  statements 
that  describe  desired  measiu-able  results 
intended  to  achieve  one  or  more  goals. 
Objectives  include  a  statement  of  the 
estimated  amoimt  of  time  needed  for 
their  completion,  their  contribution 
toward  achievement  of  the  goals  of  the 
plan  area,  and,  if  appropriate,  a  desired 
level  of  products  and  services 
anticipated. 

(3)  The  standards  and  guidelines  of  a 
land  and  resource  management  plan 
provide  criteria  necessary  to  achieve 
resource  management  objectives  and  to 
promote  compliance  with  applicable 
law,  regulation,  and  policy.  For 
example,  standards  and  guidelines  must 
address  focal  species;  protection  or 
restoration  of  watershed  integrity 
including  water  quantity  and  quality; 
protection,  maintenance  and  recovery  of 
native  aquatic  and  terrestrial  dependent 
species;  and,  prevention  of  the 
introduction  and  spread  of  non-native 
species.  By  statute  (16  U.S.C.  1604(g)). 
the  land  and  resource  management  plan 
musi  provide  standards  and  guidelines 
for  timber  harvest  and  regeneration 
methods  including  the  limitations  on 
even-aged  harvest  methods  as  required 
by  16  U.S.C.  1604(g)(3)(F).  maximum 


size  openings  fiom  timber  harvest,  and 
techniques  for  achieving  aesthetic 
objectives  by  blending  the  boundaries  of 
vegetation  treatments. 

[c)  Designation  and  identification  of 
suitable  uses  and  designation  of  special 
areas  in  all  or  portions  of  the  plan  area. 
The  responsible  official  must  identify 
those  lands  within  units  of  the  National 
Forest  System  that  are  suited  for  specific 
uses  (§  219.26),  including  identification 
of  the  necessary  transportation  system 
and  special  designations  as  described  in 
§  219.27,  and  lands  where  timber 
production  is  an  appropriate  objective 
(§219.28). 

(d)  Monitoring  and  evaluation 
requirements  within  the  plan  area. 
These  requirements  are  set  forth  in 
§219.11. 

§219.8    Amendment 

(a)  Amending  land  and  resource 
management  plans.  An  amendment  to  a 
land  and  resource  management  plan  is 
a  programmatic  decision  that  guides  or 
proscribes  future  Forest  Service  action. 

(1)  For  each  amendment,  the 
responsible  official  must  complete 
appropriate  environmental  analyses  and 
public  participation  consistent  with 
Forest  Service  NEPA  procedures.  A 
proposed  amendment  that  may  create  a 
significant  environmental  effect  and 
thus  require  preparation  of  an 
environmental  impact  statement  is 
considered  to  be  a  significant  change  in 
the  land  and  resource  management  plan. 
Public  review  of  such  an  amendment 
must  be  comparable  to  that  described  in 
§  219.9(e). 

(2)  Following  completion  of  NEPA 
procediues,  any  person  may  file  an 
objection  to  the  proposed  amendment 
and  initiate  the  objection  process  under 
§219.32. 

(3)  The  responsible  official  may  make 
a  decision  to  approve  a  plan  amendment 
after  the  conclusion  of  the  30-day  period 
provided  to  file  an  objection  in  §  219.32. 

(b)  Plan  amendments  in  conjimction 
with  site-specific  decisions.  As 
described  in  §  219.32,  a  person  may 
object  to  a  land  and  resource 
management  plan  amendment, 
including  an  amendment  of  a  land  and 
resource  management  plan  proposed  in 
conjunction  with  a  pending  site-specific 
project  decision. 

§219.9    Reviaion. 

(a)  Application  of  the  revision 
process.  Revision  of  a  land  and  resource 
management  plan  is  required  whenever 
drcimistances  affecting  the  entire  plan 
area  or  major  portions  of  the  plan  area 
have  changed  significantly  or  every  15 
years  as  required  by  law.  The  revision 
process  is  an  opportunity  to  review  of 


the  overall  outcome  of  the  management 
of  a  unit  of  the  National  Forest  System 
and  consider  the  likely  results  if  plan 
decisions  were  to  continue  in  effect.  The 
revision  process  is  completed  when  one 
or  more  of  the  decisions  of  a  land  and 
resource  management  plan  are  revised 
or  determined  to  continue  without 
change. 

(b)  Initiating  revision.  To  begin  the 
revision  process,  the  responsible  official 
must: 

(1)  Summarize  inventories, 
monitoring  and  evaluation  result^  new 
data,  findings  and  conclusions  from 
appropriate  broad-scale  assessments 

(§  219.5(a)),  new  or  revised  Forest 
Service  policies,  and  changes  in 
circumstances  affecting  the  entire  or 
major  portions  of  the  plan  area; 

(2)  fSraluate  and  provide  for  an 
independent  scientific  review  of  the 
effectiveness  of  the  current  land  and 
resource  management  plan  in  fulfilling 
the  goals  of  ecological  sustainability 
(§219.20); 

(3)  Identify  new  proposals  for  speaal 
areas,  including  uiut)aded  areas 

(§  219.36),  special  designations,  and 
areas  under  consideration  for 
wilderness  designation  {§  219.27(a)); 

(4)  Develop  a  priority  list  of  specific 
watersheds  in  need  of  protective  or 
restoration  measures; 

(5)  Identify  lands  currently  classified 
as  not  suitable  for  timber  production 
(§  219.28(b));  and 

(6)  Develop  an  estimate  of  anticipated 
outcomes,  products,  and  services  for  a 
10-year  period  based  on  the  land  and 
resoiu-ce  management  plan  decisions  in 
effect  at  the  time  the  revision  process 
begins. 

(c)  Public  notice  of  revision  process 
and  review  of  information.  The 
responsible  official  must  give  public 
notice  of  the  initiation  of  plan  revision 
and  make  the  information  developed 
under  paragraph  (b)  of  this  section 
available  for  public  comment  for  at  least 
45  calendar  days. 

(d)  Proposed  revision  of  one  or  more 
land  and  resource  management  plan 
decisions. 

(1)  Based  upon  the  information 
gathered,  including  any  comments 
received  in  response  to  information 
made  available  to  the  public  in 
paragraph  (c)  of  this  section,  the 
responsible  official  must  issue  a  Notice 
of  Intent  to  revise  one  or  more  of  the 
decisions  embodied  in  a  land  and 
resource  management  plan.  In  addition 
to  the  requirements  established  by 
NEPA  procedures,  the  Notice  of  Intent 
must  describe  the  decisions  proposed  to 
be  revised  in  a  statement  of  purpose  and 
need  for  the  proposed  action  and 
identify  specific  opportunities  to  fulfill 
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National  Forest  System  goals  as  set  forth 
in  laws,  Executive  Orders,  regulations, 
Forest  Service  directives,  and  applicable 
Forest  Service  strategic  plans. 

(2)  The  responsible  official  must 
provide  at  least  45  calendar  days  for 
review  and  comment  on  the  Notice  of 
Intent.  The  responsible  official  must 
consider  comments  received  in  response 
to  the  Notice  of  Intent  and  determine  if 
there  is  a  need  to  adjust  the  scope  of  the 
proposed  revision. 

(e)  NEPA  docvunentation.  An 
appropriate  environmental  document 
prepared  in  accordance  with  NEPA 
procedures  must  accompany  the 
proposed  revision  of  a  land  and 
resoiut:e  management  plan.  The 
responsible  official  must  give  the  public 
notice  and  an  opportunity  to  comment 
on  the  NEPA  dociunent  for  at  least  90 
calendar  days.  Following  public 
comment,  the  responsible  official  must 
oversee  preparation  of  final  documents 
in  accordance  with  NEPA  procedures. 

(f)  Objections.  Following  completion 
of  NEPA  procediues,  any  person  may 
file  an  objection  to  the  proposed 
revision  and  initiate  the  objection 
process  luider  §  219.32. 

(g)  Effective  date.  The  responsible 
official  may  make  a  decision  to  approve 
a  plan  revision  after  the  conclusion  of 
the  30-day  period  provided  to  file  an 
objection  in  §  219.32. 

(h)  Revision  schedule.  Within  1  year 
of  the  efiiective  date  of  this  rule,  the 
Chief  of  the  Forest  Service  must 
establish  a  schedule  for  completion  of 
the  revision  process  for  each  land  and 
resource  management  plan  utilizing  the 
rules  of  this  subpart. 

1219.10   Site-specific  decisions  and 
autliorlzsd  uses  of  land. 

(a)  Site-specific  decisions.  Subject  to 
valid  existing  rights,  applicable  statutes, 
and  to  the  extent  appropriate  and 
practicable,  the  responsible  official  shall 
follow  the  planning  requirements  of  this 
subpart  to  make  site-specific  decisions. 
A  site-specific  decision  must  be 
consistent  with  the  decisions  within  the 
apphcable  land  and  resource 
management  plan.  If  a  proposed  site- 
specific  decision  is  not  consistent  with 
the  applicable  land  and  resource 
management  plan,  the  responsible 
offidaJ  may  modify  the  proposed 
decision  to  make  it  consistent  with  the 
land  and  resource  management  plan, 
subject  to  valid  existing  rights  and 
statutory  requirements;  reject  the 
proposal;  or,  if  required  by  law  or 
justified  by  projected  short-term,  long- 
term,  and  cumiilative  effects,  amend  the 
land  and  resource  management  plan  to 
permit  the  proposal. 


(b)  Authorized  uses  of  National  Forest 
System  land.  At  the  time  of  their 
issuance,  permits,  contracts,  and  other 
instruments  authorizing  the  use  and 
occupancy  of  National  Forest  System 
lands  must  be  consistent  with  the  land 
and  resouirce  management  plan.  When 
an  amendment  or  revision  to  a  land  and 
resource  management  plan  is  proposed, 
the  responsible  official  must  take  into 
consideration  the  possible  effects  on 
occupancy  and  use  already  authorized 
through  permits,  contracts,  or  other 
instruments.  Subject  to  valid  existing 
rights  or  other  statutory  requirement,  or 
unless  expressly  exempted  by  the  plan, 
authorizations  for  occupancy  and  use 
within  the  plan  area  must  be  made 
consistent  with  any  changes  made  to  the 
applicable  land  and  resource 
management  plan.  In  a  plan  amendment 
or  revision  decision  docimient,  the 
responsible  official  may  exempt 
activities  or  uses  authorized  by  existing 
permits,  contracts,  or  other  instruments 
bom  appUcation  of  new  or  modified 
plan  decisions  provided  that,  subject  to 
vahd  existing  rights,  the  environmental 
effects  of  the  authorized  use  do  not 
prevent  the  achievement  of  the  desired 
condition  described  by  the  land  and 
resource  management  plan.  Otherwise, 
the  responsible  official,  through  the 
decision  dociunent  accompanying  a 
land  and  resource  management  plan 
amendment  or  revision,  must  establish 
a  schedule  for  bringing  preexisting 
authorized  occupancy  and  use  into 
compliance  with  new  or  modified  plan 
decisions. 

§  219.11    Monitoring  and  evaluation. 

Monitoring  and  evaluation 
requirements  are  designed  to  assess  the 
effectiveness  of  management  actions  in 
accomplishing  goals,  objectives,  and 
desired  conditions.  Monitoring  and 
evaluation  aids  in  the  identification  of 
topics  of  general  interest  or  concern,  the 
development  of  assessments,  and  in  the 
amendment  or  revision  of  land  and 
resource  management  plans  or  in  the 
selection  of  site-specific  projects. 

(a)  Monitoring  and  evaluation 
requirements.  Tlie  monitoring  strategy 
for  a  land  and  resource  management 
plan  must  include  identification  of  the 
actions,  effects,  or  resources  to  be 
measured;  the  frequency  of 
measurement;  and  sampling  protocols. 
The  responsible  official  shall  ensure 
that  monitoring  information  is  used  to 
determine: 

(1)  If  site-specific  actions  are 
completed  as  specified  in  applicable 
decision  dociunents; 

(2)  If  the  aggregated  outcomes  and 
effects  of  completed  and  ongoing 
actions  are  sustainable  and  are 


achieving  or  contributing  to  the 
achievement  of  desired  conditions:  and 

(3)  If  key  assumptions  underlying 
plan  decisions  in  the  land  and  resource 
management  plan  remain  valid. 

(b)  Coordination.  Monitoring  and 
evaluation  should  be  coordinated  and, 
to  the  extent  practicable,  conducted 
jointly  with  other  federal  agencies,  state, 
local,  and  tribal  governments,  scientific 
and  academic  communities,  or  other 
interested  parties.  In  addition,  the 
responsible  official  must  provide 
appropriate  opportimities  for  the  public 
to  be  involved  in  monitoring  and 
evaluation  as  well  as  utilize  scientists  in 
monitoring  and  evaluation  as  described 
in  §  219.22(c). 

(c)  Project  monitoring.  Monitoring 
and  evaluation,  if  required  in 
conjimction  with  a  site-specific  project, 
must  be  described  in  the  project 
decision  document.  In  addition,  subject 
to  valid  existing  rights,  a  project  shall 
not  be  authorized  unless  there  is  a 
reasonable  expectation  that  adequate 
funding  will  be  available  to  complete 
anv  required  monitoring  and  evaluation. 

(d)  Monitoring  and  evaluation  report. 
The  Forest  or  Grassland  Supervisor 
must  prepare  an  annual  monitoring  and 
evaluation  report  for  the  plan  area 
within  6  months  following  the  end  of 
the  fiscal  year.  The  report  must  be  filed 
with  the  land  and  resource  management 
plan  documents  (§  219.30),  and  it  must 
include  the  following  components: 

(1)  A  Ust  or  reference  to  monitoring 
required  by  the  land  and  resource 
management  plan; 

(2)  A  summary  of  the  results  of 
monitoring  performed  during  the 
preceding  fiscal  year; 

(3)  A  description  of  the  trend(s) 
toward  achieving  goals  or  desired 
conditions  and  sustainability  from 
accumulated  actions; 

(4)  Identification  of  topics  of  general 
interest  or  concern  (§  219.4)  arising  from 
monitoring  and  evaluation;  and 

(5)  A  list  of  amendments,  revisions, 
and  summary  of  appropriate  outcomes, 
products  and  services,  and  budgetary 
trends  related  to  the  achievement  of 
desired  conditions. 

(e)  Monitoring  and  evaluation  of 
ecological  sustainability.  Monitoring 
and  evaluation  are  crucial  components 
in  the  achievement  of  ecological 
sustainability.  A  monitoring  program 
must  be  developed  to  evaluate  the 
effectiveness  of  maintaining  or  restoring 
ecosystem  integrity  and  preserving 
future  management  options.  Monitoring 
should  be  based  on  conceptual  models 
of  ecological  systems  being  managed, 
key  ecosystem  processes  including 
distiubance  processes,  and  individual 
ecosystem  components  and  the 
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relationships  among  those  components. 
Monitoring  and  evaluation  of  ecological 
sustainabihty  must: 

(1)  Develop  methods  of  selecting  and 
measuring  indicators  of  ecological 
integrity  and  designate  critical  values 
that  would  trigger  reviews  of  and 
possible  amendments  to  goals, 
objectives,  standards,  or  guidelines. 
Critical  values  should  include 
identification  of  the  spatial  and 
temporal  scales  over  which  they  are  to 
be  measured. 

(2)  Determine  the  status  and  trend  of 
focal  species  and  species  at  risk: 

(i)  Tne  choice  of  monitoring 
objectives  and  methodology  for  focal 
species  and  species  at  risk  is  based  upon 
a  variety  of  factors  which  includes  the 
degree  of  risk  to  the  species,  the  degree 
to  which  a  species'  life  history 
characteristics  lend  themselves  to 
monitoring,  the  reasons  that  a  species  is 
included  in  the  list  of  focal,  at  risk,  or 
demand  species,  and  the  strength  of 
association  between  habitat  and 
population  dynamics.  The  reasons  for 
selection  of  monitoring  objectives  and 
methodology  must  be  documented  as 
part  of  the  monitoring  program. 

(ii)  Habitat  conditions  and  trends 
must  be  monitored  for  selected  focal 
species  and  species  at  risk.  Habitat 
conditions  should  include  all 
conditions  necessary  to  support  the 
species,  not  just  vegetative  components 
of  habitat. 

(iii)  Actual  estimates  of  population 
status  and  trend  are  appropriate  when 
the  risk  of  local  or  broader  extirpation 
is  high  or  there  is  high  uncertainty 
about  the  habitats  and  conditions 
needed  for  species  viability.  In  these 
cases,  monitoring  of  population  status 
should  include  a  combination  of 
efficient  and  reliable  population 
sampUng  and  studies  to  evaluate  the 
species'  habitat  relationships  and  the 
effects  of  habitat  manipulation.  In  cases 
where  these  ongoing  monitoring  efforts 
result  in  thorough  understanding  of  the 
relationships  of  habitat  to  species 
distribution,  abundance,  and 
demographics,  and  where  habitat  is  a 
primary  factor  influencing  species 
population  dynamics,  monitoring  may 
shift  such  that  species  status  is  inferred 
primarily  from  habitat  monitoring  rather 
than  being  solely  based  on  direct 
population  measures. 

(iv)  For  species  for  which  the  risk  of 
local  or  broader  extirpations  is  not  high, 
an  array  of  monitoring  objectives  and 
methods  may  be  appropriate.  These  may 
include  the  use  of  population 
occurrence  and  presence/absence  data, 
using  population  indices  to  track 
relative  population  trends,  or  inferring 
population  status  from  habitat 


conditions.  Where  habitat  information  is 
relied  upon  to  provide  inference  to 
population  status,  the  relationship  of 
population  to  habitat  must  be 
understood  well  enough  to  provide  data 
appropriate  to  the  reason  for  which  the 
species  is  being  monitored. 

(3)  Determine  the  status  and  trend  of 
other  selected  physical  and  biological 
indicators  of  ecological  integrity. 
Dociunent  the  reasons  for  selection  of 
monitoring  objective  and  methodology 
for  these  indicators. 

(4)  Validate  that  selected  focal  species 
and  other  selected  indicators  of 
ecological  integrity  provide  reliable 
information  about  the  status  and 
integrity  of  the  ecological  system  in 
which  they  occur. 

(5)  Determine  the  effectiveness  of 
actions  in  providing  desired  conditions 
for  selected  demand  species. 

(6)  Provide  an  overall  evaluation  of 
the  effectiveness  of  management 
direction  in  conserving  and  maintaining 
or  restoring  ecosystem  integrity,  and  in 
preserving  future  management  options. 

(f)  Monitoring  and  evaluation  of  social 
and  economic  sustainability.  Monitoring 
and  evaluation  of  social  and  economic 
sustainability  should  include  periodic 
review  of  national,  regional,  and  local 
supply  and  demand  for  products, 
services,  and  values.  Special 
consideration  should  be  given  to  those 
products,  services,  and  values  that  the 
Forest  Service  is  uniquely  poised  to 
provide.  Monitoring  should  improve  the 
understanding  of  the  National  Forest 
System  contributions  to  human  wants 
and  values  and  to  social  and  economic 
sustainability. 

Collaborative  Planning  for 
Sustainability 

§219.12    Collaboration  and  cooperatively 
developed  landacape  goals. 

(a)  Collaboration.  Collaboration  in 
land  and  resource  management 
planning  enhances  the  ability  of  people 
to  work  together,  build  their  capacity  for 
stewardship,  and  achieve  ecological, 
economic,  and  social  sustainability.  The 
responsible  official,  functioning  as  a 
leader,  convener,  facilitator,  or 
participant,  as  appropriate,  should 
foster  positive  relationships  with  people 
interested  in  and/or  affected  by  the 
management  of  the  National  Forest 
System  lands,  as  well  as  with  other 
federal  agencies  and  state,  local,  and 
tribal  governments  that  wish  to 
participate  in  defining  the  future  of  the 
National  Forest  System.  The  responsible 
official  should  provide  frequent 
opportimities  for  citizens  and 
organizations  to  participate  openly  and 
meaningfully,  beginning  at  the  early 


stages  of  the  planning  process.  In 
imdertaking  planning,  the  responsible 
official  should  consider  pertinent 
information  from  other  sources  and 
activities  on  other  lands  and  recognize 
the  distinct  roles,  jiuisdictions,  and 
relationships  of  interested  and  affected 
governments,  organizations,  groups,  and 
individuals  subject  to  appUcable  laws 
and  regulations.  The  responsible  official 
has  full  discretion  to  determine  how 
and  to  what  extent  to  use  the 
collaborative  processes  outlined  in 
§§  219.12  through  219.18. 

(b)  Cooperatively  developed 
landscape  goals.  (1)  Using  information 
from  broad-scale  assessments  or  other 
available  information,  the  responsible 
official  should  seek  to  initiate  or  seek  to 
join  on-going  collaborative  efforts  to 
develop  or  propose  landscape  goals  for 
ecological  imits  that  may  be  associated 
with  National  Forest  System  lands.  The 
responsible  official  and  those  involved 
in  planning  should  invite  and  encourage 
others  to  engage  in  the  collaborative 
development  of  landscape  goals.  During 
this  collaborative  effort,  responsible 
officials,  planners,  and  managers  should 
strive  to  communicate  and  foster 
imderstanding  of  the  nation's 
declaration  of  environmental  policy  as 
set  forth  in  section  101(b)  of  the 
National  Environmental  PoUcy  Act  (42 
U.S.C.  4321-4347,  as  amended)  which 
states  that  it  is  the  continuing 
responsibility  of  the  Federal 
Government  to  use  all  practicable 
means,  consistent  with  other  essential 
considerations  of  national  policy,  to 
improve  and  coordinate  Federal  plans, 
functions,  programs,  and  resources  to 
the  end  that  the  Nation  may — 

(i)  Fulfill  the  responsibilities  of  each 
generatioB  as  trustee  of  the  environment 
for  succeeding  generations; 

(ii)  Assure  for  all  Americans  safe, 
healthful,  productive,  and  esthetically 
and  culturally  pleasing  surroundings; 

(iii)  Attain  the  widest  range  of 
beneficial  uses  of  the  environment 
without  degradation,  risk  to  health  or 
safety,  or  other  imdesirable  and 
imintended  consequences; 

(iv)  Preserve  important  historic, 
cultiual,  and  natural  aspects  of  our 
national  heritage,  and  maintain, 
wherever  possible,  an  environment 
which  supports  diversity,  and  variety  of 
individual  choice; 

(v)  Achieve  a  balance  between 
population  and  resource  use  which  will 
permit  high  standards  of  living  and  a 
wide  sharing  of  life's  amenities;  and 

(vi)  Enhance  the  quality  of  renewable 
resources  and  approach  the  maximvun 
attainable  recycling  of  depletable 
resoim»s. 
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(2)  The  responsible  official  should 
consider  cooperatively  developed 
landscape  goals,  whether  initiated  by 
the  Forest  Service  or  others,  within  the 
framework  for  planning  as  a  topic  of 
general  interest  or  concern  (§  219.4). 

§  219.13    Coordination  among  federal 
agencies. 

The  responsible  official  must  seek  to 
provide  early  and  continuous 
coordination  with  appropriate  federal 
agencies  and  must  provide 
opportunities  for  other  interested  or 
affected  federal  agencies  to: 

(a)  Participate  in  the  identification  of 
topics  of  general  interest  or  concern  and 
formulation  of  proposed  actions  that 
may  affect  or  influence  programs; 

(b)  Contribute  to  the  streamlined 
resolution  of  any  inconsistencies  among 
federal  agency  policies,  resource 
management  plans,  or  programs;  and 

(c)  Develop,  where  appropriate  and 
practicable,  joint  resource  management 
plans. 

§  219.14    Involvement  of  state  and  local, 
governments. 

The  responsible  official  must 
recognize  the  jurisdiction,  expertise, 
and  role  of  state  and  local  governments 
as  regulators,  land  managers,  and 
representatives  of  state  constituencies 
and  local  communities  interested  in  or 
affected  by  uses  of  the  National  Forest 
System.  Accordingly,  the  responsible 
official  must  provide  opportunities  for 
involvement  of  state  and  local 
governments  in  the  planning  process, 
including  opportunities  to  participate  in 
the  identification  of  topics  of  general 
interest  or  concern  relating  to  the  plan 
area. 

§219.15    Interaction  wittt  American  Indian 
tribes  and  Alaska  Natives. 

(a)  The  Forest  Service  .shares  in  the 
Federal  Government's  overall  trust 
responsibility  for  federally  recognized 
American  Indian  tribes  and  Alaska 
Natives. 

(b)  Tlie  responsible  official  must 
recognize  the  govemment-to- 
govemment  relationship  between 
American  Indian  or  Alaska  Native  tribal 
governments  and  the  Federal 
Government. 

(c)  The  responsible  official  must " 
consult  with  and  invite  American 
Indian  tribes  and  Alaska  Natives  to 
participate  throughout  the  planning 
process  to: 

(1)  Assist  in  the  early  identification  of 
treaty  rights,  treaty-protected  resources, 
American  Indian  tribe  trust  resources, 
and  other  tribal  concerns; 

(2)  Consider  tribal  data  and  resource 
knowledge  provided  by  tribal 
representatives;  and 


(3)  Consider  tribal  concerns  and 
suggestions  when  making  decisions. 

§219.16    Relationships  wttti  interested 
individuals  and  organizations. 

The  responsible  official  must: 

(a)  Ensure  that  appropriate 
information  is  made  available  and  that 
no  one,  including  persons  with  diverse 
opinions  and  values,  is  deliberately 
excluded  or  denied  participation  in  land 
and  resource  management  planning; 

(b)  Encourage  participants  to  work 
collaboratively  and  directly  with  one 
another  to  improve  understanding; 

(c)  As  appropriate  and  necessary, 
identify  and  consult  with  a  broad 
spectrum  of  individuals  and  entities 
who  can  provide  information  about 
current  and  historic  public  uses  within 
an  assessment  or  plan  area,  about  the 
location  of  unique  and  sensitive 
resources,  as  well  as  identify  values  and 
cultural  practices  related  to  topics  of 
general  interest  or  concern  in  the  plan 
area;  and 

(d)  Consult  with  scientific  experts  and 
other  knowledgeable  persons,  as 
appropriate  and  necessary,  in  the 
conduct  of  planning  activities. 

§219.17    Interaction  with  private 
landowners. 

Consideration  of  the  pattern  and 
distribution  of  land  ownership  in 
assessment  and  plan  areas  is  critical.  In 
order  to  identify  appropriate  actions  and 
evaluate  possible  effects,  the  responsible 
official  must  seek  to  engage  those  who    % 
have  control  or  authority  over  lands 
adjacent  to  or  within  the  external 
boundaries  of  national  forests  or 
grasslands  in  the  consideration  of    - 
available  information  and  potential 
conditions  and  activities  on  the  adjacent 
lands  that  may  affect  management  of 
National  Forest  System  lands. 

§  219.18    Role  of  advisory  groups  and 
committees. 

(a)  Advisory  groups.  Advisory  groups 
or  boards  can  provide  an  immediate, 
representative,  and  predictable  structure 
within  which  public  dialogue  can  occur 
so  that  Forest  Service  relationships  with 
a  broad  and  dispersed  community  of 
interests  can  be  efficiently  maintained. 

(b)  Use  of  advisory  committees.  An 
advisory  committee  may  be  used  to 
assist  the  responsible  official  in 
determining  whether  there  is  a 
reasonable  basis  for  action  to  address  a 
topic  of  general  interest  or  concern.  An 
advisory  committee  is  not  needed  for 
each  national  forest  or  grassland; 
however,  each  Forest  or  Grassland 
Supervisor  must  have  access  to  an 
advisory  committee  capable  of 
addressing  local  conditions  and  topics 
of  general  interest  or  concern.  Forest 


and  Grassland  Supervisors  may  request 
establishment  of  advisory  committees 
and  recommend  members  to  the 
Secretary  of  Agriculture.  Advisory 
committees  used  by  other  agencies  also 
may  be  utilized  through  proper 
agreements. 

Ecological,  Social,  And  Economic 
Sustainability 

§  219.19    Ecological,  social,  and  economic 
sustainability. 

Achievement  of  ecological,  social,  and 
economic  sustainability  is  the  overall 
goal  for  management  of  National  Forest 
System  land.  To  achieve  sustainability, 
the  first  priority  for  management  is  the 
maintenance  and  restoration  of 
ecological  sustainability  to  provide  a 
sustainable  flow  of  products,  services, 
and  other  values  from  these  lands 
consistent  with  the  laws  and  regulations 
guiding  their  use  and  enjoyment  by  the 
American  people. 

§219.20    Ecological  sustainability. 

To  achieve  ecological  sustainability,  it 
is  necessary  to  maintain  and  restore 
ecosystem  integrity.  Sustaining  the 
integrity  of  ecological  systems  increases 
their  resilience  to  natural  disturbance 
events,  allows  renewal  following  use  or 
degradation,  and  helps  to  preserve 
options  for  future  generations. 

(a)  Ecological  information  and 
analysis.  To  maintain  and  restore 
ecological  sustainability,  the  collection 
and  analysis  of  infom    tion  on 
ecosystem  composition,  structure,  and 
processes  at  a-variety  of  spatial  and 
temporal  scales  is  necessary.  These 
include  geographic  scales  such  as 
bioregions  and  watersheds,  scales  of 
biological  organization  such  as 
communities  and  species,  and  temporai 
scales  ranging  fi-om  months  to  centuries. 
Some  ecological  measures,  such  as 
landscape  diversity,  are  meaningful 
only  when  information  is  collected  and 
analyzed  at  large  spatial  scales.  For 
other  measures,  such  as  species 
diversity,  it  may  be  appropriate  to 
collect  and  analyze  information  at  more 
than  one  scale,  with  analysis  at  each 
scale  influencing  and/or  incorporating 
the  analysis  done  at  other  scales. 
Information  and  analyses  regarding 
ecological  sustainability  may  be 
identified,  obtained,  oi  developed 
through  a  variety  of  mechanisms, 
including  broad-scale  assessments  and 
local  analyses  (§  219.5),  and  documents 
prepared  as  required  by  NEPA 
procedures.  As  appropriate  to  the  scale 
of  the  analysis,  information  and 
analyses,  must  include  the  following: 

(1)  The  current  biological  and 
physical  characteristics  of  ecosystems, 
such  as  plant  and  animal  species,  the 
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composition,  structural  stages,  and 
landscape  distribution  of  major 
vegetation  types,  soil  condition,  air  and 
water  quality,  stream  channel 
morphology,  and  instream  flows. 

(2j  The  principal  ecological  processes 
that  influence  the  characteristic 
structxue  and  composition  of  an  area. 
This  includes  the  intensity,  frequency, 
and  magnitude  of  natural  dist\ui)ance 
regimes,  occurring  at  the  multiple 
geooaphic  and  temporal  scales. 

(3J  IJie  efliENCts  of  numan  activities, 
distinguishing  activities  prior  to 
European  settlement,  which  had  an 
integral  role  in  the  landscape  for  a  long 
period  of  time,  from  activities  alter 
European  settlement,  many  of  which  are 
of  a  type,  size,  and  rate  that  were  not 
typical  of  disturbances  under  which 
native  plant  and  animal  species  and 
ecosystems  developed. 

(4)  Estimates  of  tiie  historical  range  of 
variability  of  ecological  conditions, 
which  should  include  an  analysis  of  the 
differences  over  time  in  the  occurrence 
of  key  attributes  of  ecological  systems, 
and  should  identify  those  conditions 
that  occurred  more  frequently  than 
others.  Estimates  must  be  made  for  a 
specified  period  of  time  and  include  the 
effects  of  natiu^  and  htunan 
disturbance  regimes  prior  to  European 
settlement.  Ciurent  conditions  must  be 
compared  to  the  distribution  of 
historical  conditions  prior  to  European 
settlement  to  develop  insights  about  the 
current  status  and  integrity  of  ecosystem 
components. 

(5)  A  comprehensive  status  of 
ecosystem  components  and  the 
contribution  of  National  Forest  System 
lands  to  ecosystem  integrity,  including 
species  viability,  based  on  consideration 
of  all  lands  within  the  area  imder 
analysis. 

(6)  Identification  of  areas  that  may 
serve  as  reference  landscapes,  which 
collectively  should  reflect  the  full  range 
of  ecological  composition,  structure, 
and  processes. 

(7)  Identification  of  indicators  of 
ecosystem  integrity,  which  must  include 
focal  species  and  species  at  risk,  and 
also  may  include  other  physical  and 
biological  indicators.  In  general,  the 
indicators  should  be  consistent  across 
different  scales  of  analysis. 

(i)  Focal  species.  Focal  species  are 
used  as  surrogate  measures  in  the 
evaluation  of  ecological  integrity, 
including  the  diversity  of  native  and 
desired  non-native  species.  The  key 
characteristic  of  a  focal  species  is  that 
its  status  and  trend  provide  insights  to 
the  integrity  of  the  larger  ecological 
system  to  which  it  belongs.  Individual 
species,  or  groups  of  species  that  use 
habitat  in  similar  ways  or  that  perform 


similar  ecological  functions,  may  be 
identified  as  focal  species  because  they 
serve  an  umbrella  function  in  terms  of 
encompassing  habitats  needed  for  many 
other  species,  play  a  key  role  in 
maintaining  conmiunity  structiu«  or 
processes,  are  sensitive  to  the  changes 
likely  to  occur  in  the  area,  or  otherwise 
serve  as  an  indicator  of  ecological 
integrity.  Also,  certain  focal  species  may 
be  identified  for  the  purpose  of 
evaluating  ecological  conditions  needed 
to  provide  for  the  viability  of  some  other 
species.  Collectively,  the  set  of  focal 
species  must  represent  the  range  of 
environments  within  the  area  being 
analyzed. 

(iij  Species  at  risk.  Species  at  risk 
include  endangered,  tlueatened, 
candidate,  proposed,  and  sensitive 
species,  and  species  for  which 
significant  local  reductions  in 
distribution  or  density  are  concerns. 

(iii)  Other  physical  and  biological 
indicators.  The  status  and  trend  of  other 
physical  or  biological  indicators,  such 
as  measures  of  air  or  water  quality,  soil 
conditions,  fire  and  water  flow  regimes, 
the  prevalence  of  invasive  or  noxious 
species,  and  the  variety,  distribution, 
and  productivity  of  forest  and  grassland 
ecosystems,  may  be  used  to  evaluate 
ecological  integrity. 

(8)  An  evaluation  of  ecosystem 
integrity,  using  measiu^s  of  species 
viability  and  the  condition  of  other 
indicators  including  analysis  at 
^appropriate  spatial  and  temporal  scales 
and  the  cumulative  effects  of  human 
and  natural  disturbances. 

(i)  Species  viability.  Analyze  viability 
of  each  species  known  to  be  at  risk.  For . 
all  other  species,  including  those 
species  for  which  there  is  little 
information,  focal  species  are  to  be  used 
as  svuTogates  in  the  evaluation  of 
conditions  needed  to  maintain  viability. 
This  requires  analysis  of  viability  for 
each  focal  species  identified  for  the 
purpose  of  evaluating  ecological 
conditions  needed  to  provide  for  the 
viability  of  other  species.  As  part  of  the 
viability  analysis,  identify  risks  to  the 
viability  of  species  and  identify 
ecological  conditions  needed  to 
maintain  viability  over  time.  In 
analyzing  viability,  recognize  the  level 
of  knowledge  available  about  species, 
their  habitats,  and  the  dynamic  nature 
of  ecosystems.  When  detailed 
knowledge  is  available,  an  evaluation  of 
demographic,  genetic,  and  other  risk 
factors  should  be  used  to  evaluate 
viability.  When  information  gaps  exist, 
reliance  on  general  conservation 
principles  and  expert  opinion  may  be 
appropriate.  However,  if  risks  to 
viability  are  considered  to  be  high, 
collection  and  analysis  of  additional 


information,  commensurate  with  risk 
levels,  may  be  necessary. 

(ii)  Other  measures  of  ecosystem 
integrity.  Analyze  information  regarding 
focal  species  other  than  those  being 
used  solely  as  surrogates  for  viability, 
and  other  physical  and  biological 
indicators.  As  part  of  this  analysis, 
highlight  risks  to  ecosystem  integrity 
and  identify  ecological  conditions 
needed  to  maintain  or  restore  integrity 
over  time. 

(9)  Identification  of  demand  species, 
which  are  those  plant  or  animal  species 
of  high  social,  cultural,  or  economic 
value.  Evaluate  their  status  in  the  area 
being  analyzed.  As  part  of  this  analysis, 
docimient  cumulative  effects  and 
identify  ecological  conditions  needed  to 
maintain  desired  levels  of  these  species 
over  time. 

(10)  Acknowledgment  of  incomplete 
information,  tmcertainty,  and  the 
inherent  variability  of  ecological 
systems. 

(b)  Decisions.  The  responsible  official 
must  make  decisions  that  provide  for 
ecosystem  integrity  at  the  appropriate 
planning  level.  E)ecisions  made  at 
subsequent  levels  must  be  consistent 
with  higher-level  decisions.  Subject  to 
valid  existing  rights  and  other  statutory 
requirements,  land  and  resource 
management  plan  and  site-specific 
decisions  must  maintain  or  restore 
ecosystem  integrity,  including  species 
viability,  and  must: 

(1)  Be  based  on  the  application  of  the 
best  available  scientific  information  and 
analysis,  including  the  information  and 
analysis  described  in  paragraph  (a).  This 
includes  analysis  of  cumulative  effects 
and  acknowledgment  of  incomplete 
information,  scientific  uncertainty,  and 
variability  that  is  inherent  in  complex 
ecological  systems. 

(2)  Provide  for  maintenance  or 
restoration  of  the  ecosystem 
composition,  structure,  £ind  processes 
which  are  characteristic  of  an  area  over 
time  and  space. 

(3)  Provide  for  maintenemce  of  the 
biological  and  physical  components  of 
ecosystems  within  the  historical  range 
of  variability,  except  as  provided  in 
paragraph  (b)(3)(iv). 

(i)  In  situations  where  ecologiced 
conditions  are  currently  within  the 
historical  range  of  variability,  results  of 
management  actions  on  composition, 
structure,  and  processes  should  remain 
within  that  range,  and  decisions  should 
strive  to  maintain  the  more  likely 
conditioivs  within  the  range. 

(ii)  Where  current  ecological 
conditions  fall  outside  the  historical 
range  of  variability,  decisions  must  not 
shift  those  conditions  further.from  the 
historical  range  of  variability,  and 
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should  provide  for  restoration  towards 
likely  states  within  that  range. 

(iii)  As  one  means  of  remaining 
within  or  returning  to  conditions  that 
fall  within  the  historical  range  of 
variability,  goals,  objectives,  standards, 
and  guidelines  should  be  based  on  an 
understanding  and  consideration  of 
natural  disturbance  processes  that  led  to 
the  characteristic  structiu^  and 
composition  of  these  systems,  including 
the  intensity,  frequency  and  magnitude 
of  those  disturbance  regimes. 

(iv)  Where  the  use  of  the  historical 
range  of  variability  to  set  goals  and 
objectives,  and/or  disturbance  processes 
to  guide  management  actions,  would 
result  in  futiu^  conditions  that  are 
judged  to  be  ecologically  and/or  socially 
unacceptable;  or  where  the  historical 
range  of  variability  or  disturbance 
processes  are  poorly  imderstood;  or 
where  ecosystems  have  been  altered  to 
the  extent  that  it  is  not  possible  to 
return  to  conditions  within  the 
historical  range;  other  scientifically 
credible  approaches  may  be  used  to 
maintain  or  restore  ecosystem  integrity. 
The  scientific  basis  for  such  alternative 
approaches,  and  the  fundamental 
differences  front  an  approach  based  the 
historical  range  of  variability  and 
disturbance  processes  must  be  fully 
documented. 

(4)  Preserve  options  so  that  a  range  of 
futiue  stewardship  choices  vtrill  be 
available. 

(5)  Designate  appropriate  reference 
landscapes  to  serve  as  benchmarks  and 
to  evaluate  the  effects  of  actions. 

(6)  Provide  for  the  protection  and/or 
restoration  of  soil  and  water  resources, 
including,  but  not  limited  to,  coastal 
waters,  estuaries,  groundwater,  streams, 
stream  banks,  shorelines,  lakes, 
wetlands,  riparian  areas,  floodplains, 
and  unstable  soils,  and  comply  with 
applicable  Clean  Water  Act 
requirements.  Identify  current  and 
foreseeable  future  Forest  Service 
consumptive  and  non-consiunptive 
water  uses  and  quantities,  and  the  water 
rights  needed  to  maintain  or  restore 
watershed  integrity,  including  instream 
flow  needs. 

(7)  Provide  for  the  protection  and/or 
restoration  of  air  resource  values, 
including  visibility,  from  human-caused 
air  pollution  impacts  to  the  extent 
possible  given  variables  beyond  the 
control  of  the  Forest  Service. 

(8)  Provide  for  ecological  conditions 
such  that  there  is  a  high  likelihood  uf 
maintaining  viability  of  native  and 
desired  non-native  species  over  time 
within  the  plan  area,  except  as  provided 
in  paragraph  (b)(8)(iv).  To  meet  this 
requirement,  the  following  points  must 


be  addressed  in  plan  and  site-specific 
decisions  unless  otherwise  specified: 

(i)  All  identified  limiting  factors  for 
species  for  which  viability  or  reduction 
in  distribution  or  density  are  concerns, 
including  but  not  limited  to  the 
quantity,  quality,  and  distribution  of 
habitats  and  ecological  processes 
needed  to  maintain  viability,  to  prevent 
listing  a  species  as  threatened  or 
endangered  imder  the  Endangered 
Species  Act,  and  to  prevent  local  or 
broader  extirpations. 

(ii)  Some  species  are  not  naturally 
well-distributed  and  therefore  plan 
decisions  for  those  species  should 
recognize  and  reflect  natural 
distribution  patterns.  A  species  is  well- 
distributed  when  individuals  can 
interact  with  each  other  in  the  portion  ' 
of  the  species  range  that  occurs  within 
the  plan  area. 

(iii)  When  a  plan  area  occupies  the 
entire  range  of  a  species,  provide  for 
viability  of  the  species  and  its 
component  populations  throughout  that 
range.  When  a  plan  area  encompasses 
one  or  more  naturally  disjunct 
populations  of  a  species,  provide  for 
viability  of  each  population.  When  a 
plan  area  encompasses  only  a  part  of  a 
population,  contribute  to  viability  of 
that  population  by  maintaining 
ecological  conditions  for  the  population 
well-distributed  throughout  its  range 
within  the  plan  area. 

(iv)  When  a  plan  area  occupies  only 
part  of  the  range  of  a  species,  and 
management  of  lands  outside  the 
National  Forest  System  lands  precludes 
attainment  of  a  high  likelihood  of 
viability  for  that  species,  contribute  to 
viability  by  providing  ecological 
conditions  for  the  species  well- 
distributed  Ihroughout  its  range  within 
the  plan  area. 

(v)  Provide  for  structural  and 
functional  redundancy  of  habitat  as 
necessary  to  buffer  disturbances 
characteristic  of  dynamic  systems. 

(9)  Include,  at  the  appropriate  and 
applicable  scale,  non-discretionary, 
reasonable,  and  prudent  measures  and 
associated  terms  and  conditions 
contained  in  biological  opinions  issuet^ 
under  50  CFR  Part  402.  Provide 
rationale  for  adoption  or  rejection  of 
discretionary  conservation 
recommendations  in  biological 
opinions,  as  well  as  objectives  identified 
for  Forest  Service  action  as  part  of 
recovery  plans  developed  under  the 
Endangered  Species  Act. 

(10)  Provide  for  ecological  conditions 
such  that  Forest  Service  actions  do  not 
contribute  to  the  need  to  list  species 
under  the  Endangered  Species  Act.  This 
may  include  decisions  based  on 
consideration  of  recommendations  in 


conservation  agreements  with  the  Fish 
and  Wildlife  Service  or  National  Marine 
Fisheries  Service  that  provide  the  basis 
for  not  needing  to  list  a  species.  In  some 
situations,  conditions  or  events  beyond 
the  control  or  authority  of  the  Forest 
Service  may  limit  the  Forest  Service's 
ability  to  prevent  the  need  for  federal 
listing  or  prevent  the  extirpation  of  a 
species  from  a  plan  area.  However,  in 
these  situations,  consideration  should 
be  given  to  whether  the  National  Forest 
System  lands  have  a  unique  opportimity 
to  provide  a  disproportionately  greater 
contribution,  compared  to  other  lands, 
of  the  ecological  conditions  needed  to 
help  reduce  the  likelihood  of  species 
becoming  listed  under  the  Endangered 
Species  Act  or  to  contribute  to  the 
recovery  of  listed  species. 

(11)  Provide  for  ecological  conditions 
needed  to  achieve  sustainable  use  levels 
of  demand  species  for  hunting,  fishing, 
subsistence,  non-consumptive,  and 
other  uses,  consistent  with  objectives  for 
ecological  integrity.  Develop  objectives 
for  these  species  in  cooperation  with 
other  federal  agencies,  states,  American 
Indians,  Alaska  Natives,  and  interested 
individuals  and  organizations, 
consistent  with  the  Sikes  Act  and  other 
applicable  laws. 

(c)  Monitoring  and  evaluation. 
Monitoring  and  evaluation  requirements 
are  set  out  in  section  §  219.11(e). 

§  21 9.21    Social  and  •conomf c 
sustatnabiltty. 

(a)  Achieving  social  and  economic 
sustainability.  The  management  of 
National  Forest  System  lands  promotes 
economic  and  social  sustainabiUty 
through  involvement  of  interested  and/ 
or  affected  people,  development  and 
consideration  of  relevant  social  and 
economic  information,  and  by  providing 
a  range  of  products,  services,  and 
values. 

(b)  Social  and  economic  analyses. 
Social  and  economic  analyses  are 
important  in  gaining  understanding  of 
the  relationships  among  ecological, 
social,  and  economic  sustainability. 
Social  analyses  address  human  life- 
styles, attitudes,  beliefs,  values, 
demographic  characteristics,  and  land- 
use  patterns  of  human  communities  and 
their  capacity  to  adapt  to  changing 
conditions.  Economic  analyses  identify 
and  evaluate  an  area's  economy  in  the 
context  of  national  and  regional  supply, 
demand,  and  private  and  pubUc  values. 
In  conducting  broad-scale  assessments 
or  local  analyses,  the  responsible  official 
should  consider  the  best  available 
information  to  consider  social  and 
economic  factors  such  as: 

(1)  Etemographics  lifestyle 
preferences,  cultural  norms,  economic 
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measures,  land  uses,  cultiu-al  and 
American  Indian  tribe  land  settlement 
patterns,  social  and  cultiural  values,  and 
commimity  health; 

(2)  Opportunities  to  provide  social 
and  economic  benefits  to  communities 
ihrough  natural  resource  restoration 
strate^es; 

(3)  Current  demographics  related  to 
direct,  indirect,  and  induced  effects  on 
income,  population,  and  industry 
employment,  and  the  ability  of 
communities  to  adapt  to  change; 

(4)  The  relationship  between  these 
variables  and  the  uses,  products,  and 
services  provided  by  the  National  Forest 
System; 

(5)  Economic  estimates  of  the 
National  Forest  System  contribution  to 
pre$ent  and  future  society  benefits  (both 
quantitative  and  qualitative); 

(6)  The  financial  and  opportunity 
costs  derived  fit)m  market  and  non- 
market  use;  and 

(7)  The  presence  of  natiual  resources 
and  resource  capital  investment  in 
National  Forest  System  lands. 

(c)  Social  analyses. 

(1)  Social  analyses  may  rely  upon 
quantitative,  qualitative  and 
participatory  methods  for  gathering  and 
analyzing  data. 

(2)  Social  analyses  are  often 
undertaken  at  varying  spatial  scales  to 
improve  understanding  of  the  effects  of 
internal  and  external  social  factors 
within  the  larger  context  within  which 
federal  lands  are  located. 

(3)  A  social  analysis  should  describe 
potential  consequences  to  communities 
and  regions  from  land  management 
changes  in  terms  of  capital  availability, 
employment  opportimities,  wage  levels, 
local  tax  bases,  federal  revenue  sharing, 
the  ability  to  support  public 
infrastructure  and  social  services, 
hiunan  health  and  safety,  and  other 
factors  as  necessary  and  appropriate. 

(d)  Economic  analysis. 

(1)  An  economic  analysis  may  include 
a  quantitative,  qualitative,  and  historical 
analysis  of  the  effects  of  National  Forest 
System  management  on  national, 
legional.  and  local  economies. 

(2)  Economic  analysis  is  undertaken 
at  varying  spatial  scales  and  should 
mclude  the  long-term  costs  and  benefits 
of  management  activities  and  their 
contribution  to  net  public  benefits  and 
regional  and  community  well  being. 

(3)  An  economic  analysis  includes  an 
analysis  of  national  and  regional 
economic  trends  (both  supply  and 
demand),  variation  in  product  prices, 
and  changes  in  public  values. 

(e)  Regional  social  and  economic 
analyses.  Regional  analyses  may  include 
a  quantitative  and  qualitative  analysis  of 
the  economic  and  social  history  of  the 


region;  the  culture  of  the  groups  and 
communities  and  how  they  have 
changed  over  time;  the  organization  and 
leadership  of  local  commimities;  the 
institutional  environment,  including  the 
pattern  of  land  ownership,  related 
conservation  and  land  use  policies  at 
the  state  and  local  level,  and  existing 
opportimities  for  collaboration  with 
other  agencies,  businesses, 
organizations,  landowners;  and  other 
dimensions  of  social  life. 

(f)  Local  social  and  economic 
analyses.  Local  analyses  should  provide 
refinement  of  larger-scale  analyses  and 
of  regional  data  and  information  as 
related  to  the  area  under  consideration. 
A  local  analysis  may  provide  a  context 
for  other  analyses.  The  local  analysis 
should  include  participatory  analyses 
which  engage  people  and  communities 
to  enhance  imderstanding  and 
development  of  realistic  expectations. 

(g)  Risk  and  vulnerability  analyses. 
Risk  and  vulnerability  analyses  assess 
the  vulnerability  of  communities  fitjm 
changes  in  ecological  systems  as  a  result 
of  natiutd  succession  or  potential 
management  actions.  Risk  may  be 
considered  for  geographic,  relevant 
occupational,  or  oUier  related 
communities  of  interest.  Resiliency  and  , 
conununity  capacity  should  be 
considered  in  a  risk  and  vulnerability 
analysis. 

(h)  Implementation.  Analyses  and 
decisions  regarding  social  and  economic 
sustainability  are  to  be  made  at  the 
appropriate  planning  level.  Decisions 
made  at  subsequent  levels  must  be 
consistent  with  higher-level  decisions. 
Existing  data  (e.g.,  census  data, 
demographic  information,  employment 
statistics,  and  other  economic 
information]  often  provide  a  useful 
foundation  for  social  and  economic 
analyses,  but,  supplemental  information 
may  be  needed. 

(i)  Monitoring.  Requirements  for 
monitoring  and  evaluation  of  social  and 
economic  sustainability  are  set  out  in 
§  219.11(f). 

The  Contribution  of  Science 

§219.22    The  role  of  assessments, 
analyses,  and  monltortng. 

Broad-scale  assessments  and  local 
analyses,  in  concert  with  monitoring 
and  evaluation  of  large  and  small 
landscapes  are  critical  to  gaining 
understanding  of  the  relationships  of 
ecological,  social,  and  economic 
environments.  Scientists, 
knowledgeable  of  the  plan  area  and 
working  with  others,  improve 
imderstanding  and  aid  the  identification 
of  landscape  goals  and  actions  needed 
to  achieve  sustainability. 


(a)  Broad-scale  assessments.  Each 
broad-scale  assessment  must  be  lead  by 
a  Chief  Scientist.  If  the  Forest  Service  is 
conducting  or  leading  a  broad-scale 
assessment,  the  Deputy  Chief  of 
Research  and  Development  must  select 
the  Chief  Scientist.  When  appropriate 
and  practicable,  a  responsible  official 
must  provide  for  independent,  scientific 
peer  review  of  the  findings  and 
conclusions  originating  from  a  broad- 
scale  assessment.  Peer  review  may  be 
provided  by  scientists  froTa  the  Forest 
Service,  other  federal,  state,  or  tribal 
agencies,  or  other  institutions. 

(b)  Local  analyses.  A  responsible 
official  may  include  scientists  in 
periodic  technical  reviews  of  local 
analyses  and  field  reviews  of  the  design 
and  selection  of  subsequent  site-specific 
projects. 

(c)  Monitoring.  (1)  The  responsible 
official  must  include  scientists  in  the 
design  and  evaluation  of  monitoring  and 
inventory  strategies  and  protocols. 
Additionally,  the  responsible  official 
must  provide  for  an  independent  peer 
review  by  scientists  of  the  monitoring 
program  on  at  least  a  biennial  basis  to 
review  monitoring  and  inventory 
strategies,  to  validate  adherence  to 
appropriate  protocols  and  methods  in 
collecting  and  processing  of  monitoring 
and  inventory  samples  and  to  validate 
that  data  are  summarized  and 
interpreted. 

(2)  When  appropriate  and  practicable, 
the  responsible  official  should  include 
scientists  in  the  review  of  monitoring 
data  and  analytical  results  to  determine 
trends  relative  to  ecological,  economic, 
or  social  sustainability. 

S  219.23   The  participation  of  scientists  In 
planning. 

Scientists  may  participate  in  planning 
by: 

(a)  Assisting  the  responsible  official  in 
understanding  and  applying  relevant 
scientific  information,  including 
verifying  that  the  best  available 
scientific  information  and  analysis  is 
considered  as  provided  in  (§  219.24); 

(b)  Estimating  the  risks  and 
uncertainties  that  could  result  bom 
resource  management  options  and 
identifying  and  describing  how  risks 
associated  with  plan  decisions  may  be 
mitigated  and  how  uncertainties  might 
be  reduced  through  additional  resewih; 

(c)  Providing  an  evaluation  of  the 
significance  of  new  information  not  yet 
independently  peer-reviewed,  such  as 
results  of  ongoing  or  recently  completed 
research  studies,  management  reviews, 
or  monitoring  and  evaluation  and  the 
relevance  to  existing  plan  decisions;  and 

(d)  Assisting  in  the  identification  of 
topics  of  general  interest  or  concern  and 
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analyses  to  help  understand  the 
information  needed  for  effective 
planning.  Scientists  may  also  be 
involved  in  developing  strategies  for 
gathering,  synthesizing,  and  integrating 
and  evaluating  information  on  complex 
issues,  particularly  those  having  broad 
geographic  and  commimity  interest. 
Scientists  may  be  employed  by  the 
Forest  Service  or  employed  by  other 
federal,  state,  local,  or  privately  owned 
entities. 

§  219^4   Science  consistency  evaluations. 

(a)  The  responsible  official  must 
ensure  that  plan  decisions  are  consistent 
with  the  best  available  scientific 
information  and  analysis.  The 
responsible  official  may  use  a  science 
advisory  board  (§  219.25)  to  assist  in 
determining  whether  information 
gathered,  evaluations  conducted,  or 
analyses  and  conclusions  reached  in  the 
planning  process  are  consistent  with  the 
best  available  scientific  information  and 
analysis.  If  the  responsible  official 
decides  to  use  a  science  advisory  board, 
the  board  and  the  responsible  official 
are  to  jointly  establish  criteria  for  the 
science  advisory  board  and  the 
responsible  official  to  use  in  reviewing 
the  consistency  of  proposed  plan 
decision(s)  to  determine  consistency 
with  the  best  available  scientific 
information  and  analysis. 

(b)  The  science  advisory  board  is 
responsible  for  organizing  and 
conducting  a  scientific  consistency 
evaluation  to  review  whether  : 

(1)  If  relevant  scientific  (ecological, 
social,  or  economic)  information  has 
been  considered  by  the  responsible 
official  in  a  manner  consistent  with 
current  scientific  imderstanding  at  the 
appropriate  scales; 

(2)  u  uncertainty  of  knowledge  has 
been  recognized,  acknowledged,  and 
adequately  documented;  and 

(3)  If  the  level  of  risk  in  achievement 
of  sustainability  is  acknowledged  and 
adequately  documented  by  the 
responsible  official. 

(c)  If  substantial  disagreement  among 
members  of  the  science  advisory  board 
or  between  the  science  advisory  board 
and  the  responsible  official  is  identified 
during  a  science  consistency  evaluation, 
a  summary  of  such  disagreement  should 
be  noted  in  the  appropriate 
enviromnental  documentation  within 
Forest  Service  NEPA  procedures. 

}  219.25   Science  advisory  boards. 

(a)  Regional  science  advisory  boards. 
The  appropriate  Forest  Service  Research 
Station  Director(s)  must  establish  a 
science  advisory  board  to  be  available  to 
monitor  the  implementation  of  plan 
decisions  for  National  Forest  System 


lands.  The  area  covered  by  a  board  may 
include  more  than  one  Regional  Office 
of  the  National  Forest  System,  but  each 
Regional  Forester  must  have  access  to 
an  advisory  board.  Board  membership 
must  include  scientists  representing  a 
broad  range  of  natural  resoiux% 
disciplines  including  the  physical  and 
biological  sciences,  economics,  and 
sociology.  Regional  science  advisory 
board  tasks  may  include,  but  are  not 
limited  to: 

(1)  Evaluating  significance  and 
relevance  of  new  information  related  to 
current  plan  decisions,  including  the 
results  of  monitoring  and  evaluation 
programs;  and 

(2)  Evaluating  science  consistency  as 
described  in  §  219.24. 

(b)  National  science  advisory  board. 
To  provide  scientific  guidance  on  issues 
of  national  significance,  the  Chief  of  the 
Forest  Service  must  establish  and 
appoint  the  chairperson  and  members  to 
a  national  science  advisory  board.  The 
board  is  to  consist  of  distinguished 
scientists  representing  a  broad  range  of 
natural  resource  disciplines  including 
the  physical  and  biological  sciences, 
economics,  and  sociology. 

(c)  Work  groups.  With  the 
concurrence  of  Forest  Service  officials 
and  subject  to  available  funding,  both 
regional  and  national  science  advisory 
boards  may  convene  work  group  of 
scientists  and/or  others  to  study 
particular  issues  and  make 
recommendations  to  the  advisory 
boards. 

Special  Considerations 

$21 9.26    Identifying  and  designating 
suitable  I 


National  forests  and  grasslands  are 
available  for  a  vtride  variety  of  public 
uses;  imless  such  uses  are  statutorily 
prohibited,  are  found  to  be  incompatible 
with  the  National  forest  mission  and 
resource  management  goals  and 
objectives,  or  the  lands  are  deemed  to  be 
not  suitable  for  a  particular  use.  As  land 
and  resource  management  plans  are 
amended  or  revised,  the  responsible 
official  must  determine  the  suitability  of 
various  uses  within  the  afiiected  plan 
area.  The  identification  of  land  that  is 
siuted  for  certain  uses,  such  as 
recreation,  timber  production,  Uvestock 
grazing,  or  other  uses,  should  be  based 
on  assessments,  other  analyses, 
monitoring  and  evaluation  results,  or 
other  information.  Planning  documents 
should  display  the  land  available  for 
various  uses  in  areas  large  enough  to 
provide  sufficient  latitude  for  periodic 
adjustments  in  use  to  conform  to 
changing  needs  and  conditions. 


§219.27    Special  dasignstlons. 

Special  designations  may  include,  but 
are  not  Umited  to,  wilderness,  critical 
watersheds,  research  natural  areas, 
geological  areas,  roadless  areas, 
unroaded  areas,  botanical  areas,  scenic 
by-ways,  national  scenic  areas,  national 
recreation  areas,  national  natural 
landmarks  and  monuments;  and  wild, 
scenic,  and  recreation  rivers.  The  Forest 
Service  identifies  special  designations 
or  recommends  special  designation  to 
higher  authorities  through  the 
amendment  or  revision  process. 

(a)  Wilderness  areas.  Unless  federal 
statute  directs  otherwise,  all  roadless, 
undeveloped  areas  that  are  of  sufficient 
size  as  to  make  practicable  their 
preservation  and  use  in  an  luiimpaired 
condition  must  be  evaluated  for 
wilderness  designation  during  the  land 
and  resource  management  plan  revision 
process.  Roadless  areas  may  be 
evaluated  at  other  times  as  determined 
by  the  responsible  official. 

(b)  Reconciliation  of  statutory 
requirements.  Where  statutes 
designating  special  areas  within  the 
National  Forest  System  require  planning 
beyond  that  required  for  land  and 
resource  management  plans,  the  goals, 
objectives,  standards,  or  guidelines  in 
special  area  plans  must  be  incorporated 
into  the  land  and  resource  management 
plan  as  plan  decisions. 

§  21 9.28    Determination  of  land  suitable  for 
UmlMr  removal. 

(a)  For  purposes  of  land  and  resource 
management  planning  with  respect  to 
timber  removal,  there  are  two 
classifications  of  land — land  not  suited 
for  timber  production  and  land  where 
timber  harvest  is  permitted. 

(b)  The  responsible  official  must 
identify  lands  within  the  plan  area  that 
are  not  suitable  for  timber  production. 
These  lands  and  their  classification  as 
not  suitable  for  timber  production  must 
be  reviewed  during  the  plan  revision 
process,  or  as  otherwise  prescribed  by 
law.  Lands  not  suited  for  timber 
production  include: 

(1)  Lands  where  timber  harvest  would 
violate  statute.  Executive  Order,  or 
regulation  and  those  lands  that  have 
been  withdrawn  from  timber  harvest  by 
the  Secretary  of  Agriculture  or  the  Chief 
of  the  Forest  Service; 

(2)  Lands  that  do  not  meet  the 
definition  of  forested  land.  For  the 
piuposes  of  this  section,  forested  land 
means  land  not  currently  identified  for 
non-forest  use  and  of  which  at  least  10 
percent  is  occupied  by  forest  trees  or 
which  formerly  had  such  tree  cover. 
Forest  trees  are  those  woody  plants 
having  a  well-developed  stem  and  are 
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usually  more  than  12  feet  in  height  at 
maturity; 

(3)  Loads  where  technology  is  not 
available  for  conducting  timber 
harvesting  without  causing  irreversible 
damage  to  soil  producti^ty  or 
ecosystem  integrity; 

(4)  Lands  where  there  are  no 
reasonable  assiuances  that  they  could  be 
adequately  reforested  within  5  years  of 
regeneration  harvest;  and 

(5)  Luids  where  the  costs  of  timber 
production  are  not  justified  by  the 
ecolomcal,  social,  or  economic  benefits. 

(c)  Tlie  responsible  official  must 
identify  lands  within  the  plan  area 
where  timber  harvest  is  permitted.  For 
these  lands,  the  responsible  official 
must  identify: 

(1)  Lands  where  timber  production  is 
an  objective;  and 

(2)  Lands  where  timber  harvest  is 
permitted  to  maintain  or  restore  the 
ecological  integrity  of  the  land,  to 
protect  other  multiple-use  values,  or  to 
achieve  the  desired  vegetation  condition 
identified  in  planning  documents. 

(d)  To  achieve  the  desired  conditions 
described  in  applicable  land  and 
resource  management  plan  decisions, 
the  salvage  or  sanitation  harvest  of 
timber  is  permitted  on  all  National 
Forest  System  lands  except  on  those 
lands  where  timber  harvest  is  prohibited 
by  law. 

f  219^    Limitation  on  timber  removal. 

(a)  The  responsible  official  must 
estimate  the  amoimt  of  timber  that  can 
be  sold  annually  in  perpetuity  on  a 
sustained-yield  basis  from  lands  where 
timber  production  is  identified  as  an 
objective.  This  estimate  must  be  based 
on  the  yield  of  timber  that  can  be 
removed  consistent  with  achievement  of 
the  desired  condition(s)  identified  in  the 
land  and  resource  management  plan(s). 
In  those  cases  where  a  national  forest 
has  less  than  200,000  acres  of  forest 
land  on  which  timber  production  is 
identified  as  an  objective,  two  or  more 
national  forests  may  be  combined  for 
the  purpose  of  estimating  the 
sustainable  yield  amoimt. 

(b)  The  responsible  official  must  limit 
the  sale  of  timber  from  the  lands 
identffied  for  timber  production  to  a 
quantity  equal  to  or  less  than  the 
quantity  which  can  be  removed 
annually  in  perpetuity  on  a  sustained- 
yield  buis. 

(c)  If  departure  fiom  the  quantity  of 
timber  removal  established  in  paragraph 
(b)  is  necessary  to  meet  overall  multiple- 
use  objectives,  the  responsible  official 
may  establish  an  allowable  sale  quantity 
for  the  decade  covered  by  the  plan  as  a 
land  and  resource  management  plan 
objective  based  on  the  amount  of  timber 


removal  estimated  to  be  necessary  to 
achieve  desired  conditions  identified  in 
the  land  and  resource  management  plan, 
and  may  either. 

(1)  Sell  a  quantity  of  timber  in  excess 
of  the  annual  allowable  sale  quantity  as 
long  as  the  average  sale  quantities  of 
timber  over  the  decade  covered  by  the 
plan  firom  lands  to  which  the  allowable 
sale  quantity  applies  do  not  exceed  the 
allowable  sale  quantity  for  the  decade; 
or 

(2)  Sell  a  quantity  of  timber  that 
exceeds  the  allowable  sale  quantity  for 
any  decade  as  long  as  the  proposal  to 
exceed  the  allowable  sale  quantity  is 
fiiUy  disclosed  to  the  public  as  part  of 
the  required  evaluation  for  a  proposed 
plan  decision  as  described  by  this  rule. 

Planning  Documentation 

§  219.30    Land  aod  resource  management 
plan  documentation. 

A  land  and  resource  management 
plan  is  a  repository  of  dociunents  that 
integrates  and  displays  the  goals, 
objectives,  standards,  guidelines,  and 
other  plan  decisions  that  apply  to  a  imit 
of  the  National  Forest  System.  The  land 
and  resource  management  plan  also 
contains  maps,  information  resulting 
from  monitoring  and  evaluation, 
including  the  annual  monitoring  and 
evaluation  report,  and  other  information 
relevant  to  how  the  plan  area  is  to  be 
managed.  The  land  and  resoiuce 
management  plan  is  a  vision  for  the 
futiue  that  is  clear,  understandable,  and 
readily  available  for  public  review.  The 
set  of  docimients  that  constitute  a  land 
and  resource  management  plan  is 
continually  updated  through 
amendment,  revision,  and  routine 
maintenance  and  includes  at  a 
minimum  the  following: 

(a)  A  summary  of  the  land  and 
resource  management  plan.  The 
sLunmary  is  a  concise  description  of  the 
various  components  of  a  land  and 
resource  management  plan  including 
desired  conditions,  management  and 
use,  and  a  description  of  the  plan  area 
and  appropriate  planning  imits  within 
the  plan  area.  The  summary  includes  a 
brief  description  of  the  ecological, 
social,  and  economic  environments 
within  the  plan  area;  aquatic  and 
terrestrial  components  of  watersheds 
and  the  overall  strategy  for  their 
protection  or  restoration;  the  desired 
conditions  of  the  lands  and  resources 
within  the  plan  area;  and  actions  to  be 
taken  to  achieve  desired  conditions.  The 
summary  also  includes  appropriate 
maps,  a  description  of  the  transportation 
system,  utility  corridors,  land 
ownership  patterns  and  proposed  land 
ownership  adjustments,  charts,  figures. 


photographs,  and  other  information  to 
enhance  imderstanding. 

(b)  Display  of  public  uses.  The  set  of 
dociunents  that  comprise  the  land  and 
resource  management  plan  must  display 
the  specific  or  compatible  uses 

(§  219.26)  of  lands  within  the  plan  area 
such  as  recreation  uses,  mineral 
developments,  and  the  transportation 
network  of  roads  and  trails  for  public 
use.  The  display  must  identify  land 
classified  suitable  for  timber  removal 
and  not  suitable  for  timber  production 
(§  219.28),  lands  where  timber  harvest 
may  be  permitted  to  accomplish  other 
resource  objectives,  and  lands  where 
timber  production  is  an  objective.  The 
display  also  must  describe  the 
limitations  on  the  removal  of  timber 
(§  219.29)  and  the  standards  and 
guidelines  for  timber  harvest  and 
regeneration  methods  (§  219.7(b)(3)). 

(c)  Plan  decisions.  The  set  of 
documents  that  comprise  the  land  and 
resource  management  plan  must  clearly 
display  the  goals,  objectives,  standards, 
guidelines,  and  other  decisions  made  at 
different  geographic  and  temporal  scales 
that  apply  to  the  plan  area. 

(d)  Display  of  actions,  outcomes,  and 
projected  products  and  services.  The  set 
of  documents  that  comprise  the  land 
and  resource  management  plan  must 
also  contain: 

(1)  An  annually  updated  list  or  other 
display  of  proposed,  authorized,  and 
completed  actions  to  achieve  desired 
conditions  within  the  plan  area; 

(2)  A  2-year  schedule  of  anticipated 
outcomes,  products,  and  services  based 
on  a  reasonable  estimate  of  Forest 
Service  budget  and  capacity  to  perform 
the  identified  program  of  work; 

(3)  An  updated  annually,  2-year 
summary  of  the  actual  outcomes, 
products,  and  services  provided  as  a 
result  of  completed  site-specific 
projects; 

(4)  A  projected  range  of  outcomes, 
products,  and  services  for  the  next 
decade.  These  projections  are  estimates 
and  as  such  often  contain  a  high  degree 
of  uncertainty;  they  are  intended  to 
describe  expected  progress  in  fulfilling 
land  and  resource  management  plan 
goals,  objectives,  and  desired 
conditions.  The  projections  are  to  be 
updated  during  revision  of  each  land 
and  resource  management  plan;  and 

(5)  A  display  of  anticipated 
accomplishments  and  the  span  of  time 
necessary  to  achieve  the  desired 
conditions  described  in  the  land  and 
resource  management  plan.  This  display 
must  be  updated  as  appropriate  to 
reflect  changes  in  anticipated 
accomplishments  or  the  time  required 
for  achieving  desired  conditions. 
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(e)  Results  of  monitoring  and 
evaluation.  The  land  and  resource 
management  plan  must  dociunent  the 
monitoring  to  occur  in  the  plan  area  and 
include  the  monitoring  and  evaluation 
report. 

(f)  Budgetary  information.  The  land 
and  resource  management  plan  must 
display  a  summary  of  the  unit's 
projected  program  of  work,  including 
costs  for  inventories,  assessments, 
proposed  and  authorized  actions,  and 
monitoring.  The  projected  program  of 
work  must  be  based  on  reasonably 
anticipated  funding  levels.  The  land  and 
resource  management  plan  documents 
must  also  include  a  description  of  the 
total  current-year  unit  budget,  funded 
actions,  projections  for  future  budgets 
over  the  next  2  years;  and  a  display  of 
the  budget  trends  over  at  least  the  past 

5  years.  When  budget  allocations  are 
received,  the  responsible  official  must 
compare  the  funds  received  with  the 
unit's  program  of  work.  Budget 
information  may  be  updated  at  any 
time,  is  not  a  proposed  action  subject  to 
NEPA  procedures,  and  does  not  reqiure 
a  land  and  resource  management  plan 
amendment  or  revision. 

(g)  Other  components.  A  land  and 
resource  management  plan  must  contain 
a  list  of  materials.  Forest  Service 
policies,  and  decisions  used  in  forming 
the  plan  decisions  for  the  land  and 
resource  management  plan,  including, 
but  not  limited  to,  lists  of  previous 
decision  and  environmental  documents, 
assessments,  conservation  agreements 
and  strategies,  biological  opinions, 
inventories,  administrative  studies,  and 
research. 

§  219.31    Maintenance  of  the  plan  and 
planning  records. 

(a)  Each  Forest  or  Grassland 
Supervisor  must  maintain  a  complete 
set  of  the  planning  documents  that 
compose  the  land  and  resource 
management  plan  for  the  unit  and 
ensure  that  the  contents  are  complete 
and  data  are  ciirrent.  The  land  and 
resource  management  plan  must  be 
readily  available  to  the  public  and,  to 
the  degree  practicable,  maintained  on 
the  Internet. 

(b)  The  following  administrative 
corrections  and  additions  are  not  land 
and  resoiux:e  management  plan 
amendments  or  revisions  and  do  not 
require  public  notice  or  the  preparation 
of  an  environmental  document  under 
NEPA: 

(1)  Corrections  and  updates  of  data 
and  maps; 

(2)  Updates  to  activity  lists  and 
schedules  as  required  by  §  219.30(d)(1), 
(2),  (3),  and  (5);  and 


(3)^Corrections  of  typographical  errors 
or  similar  non-substantive  changes. 

Ob|ections  and  Appeals 

§219.32    Objections  to  amendments  or 
revisions. 

(a)  Any  person  may  object  to  a 
proposed  amendment  or  revision  of  one 
or  more  land  and  resource  management 
plan  decisions,  except  for  a  decision 
made  by  the  Chief.  An  objection  must  be 
filed,  in  writing,  with  the  reviewing 
officer  who  is  the  supervisor  of  the 
responsible  official  for  the  proposed 
amendment  or  revision.  The  objection 
must  be  filed  within  30  days  from  the 
date  that  the  Environmental  Protection 
Agency  publishes  the  notice  of 
availability  of  the  final  environmental 
impact  statement  containing  the 
amendment  or  revision  in  the  Federal 
Register.  For  an  amendment  or  revision 
not  requiring  the  preparation  of  an 
environmental  impact  statement,  the 
objection  must  be  filed  within  30  days 
of  the  publication,  in  a  newspaper  of 
record  (36  CFR  Part  215),  of  a  public 
notice  of  the  environmental  assessment 
or  categorical  exclusion  of  the  proposed 
amendment  or  revision. 

(1)  An  objection  must  contain: 

(i)  The  name,  mailing  address,  and 
telephone  number  of  the  person  filing 
the  objection; 

(ii)  A  statement  of  the  information  or 
decision(s)  to  which  the  person  objects; 

(iii)  A  statement  describing  the  part  or 
parts  of  the  amendment  or  revision 
being  objected; 

(iv)  A  concise  statement  explaining 
why  the  responsible  officials'  pending 
decision  should  not  be  adopted;  and 

(v)  A  description  of  the  objector's 
prior  participation  in  the  planning 
process  for  the  amendment  or  revision. 

(2)  The  responsible  official  must 
include  a  response  to  any  objection  filed 
with  the  decision  dociunent  for  the 
amendment  or  revision.  The  decision 
must  be  sent  to  the  objecting  party  by 
certified  mail,  return  receipt  requested. 

(3)  The  reviewing  officer's  decision 
regarding  an  objection  is  the  final 
decision  of  the  Department  of 
Agriculture. 

(b)  Where  the  Forest  Service  is  a  party 
to  a  multi-agency  decision  subject  to 
objection  under  this  part,  the 
responsible  official  may  waive  the 
objection  procediues  of  this  part  in 
favor  of  an  administrative  review 
procedure  of  another  participating 
federal  agency,  if  the  responsible  official 
and  the  responsible  official  of  the  other 
agencies  agree  to  provide  a  joint 
response  to  those  who  have  filed  for 
administrative  review  of  the  multi- 
agency  decision.  When  a  notice  of  intent 


is  issued  or  re-issued  for  any  such    . 
multi-agency  planning  efforts,  the 
responsible  official  must  identify  in  the 
notice  of  intent  the  administrative 
review  process  that  will  be  used.  In 
such  cases,  a  notice  must  be  issued  by 
the  responsible  official  which  clearly 
states  that  the  decision  will  not  be 
subject  to  objection  under  this  part,  and 
must  specify  the  administrative  review 
procedures  that  will  apply. 

(c)  Review  of  emd  final  response  to 
any  objections  must  be  based  on  the 
statutes,  regulations,  and  policies 
applicable  to  the  administration  and 
management  of  the  National  Forest 
System,  including  when  the  objection 
procediues  are  waived  under  paragraph 
(b). 

§219.33    Appeals  of  site-specific 
decisions. 

If  a  person  is  not  satisfied  with  a  site- 
specific  decision  made  by  a  responsible 
official,  the  person  may  appeal  and 
request  review  of  the  decision  through 
the  Forest  Service  administrative  appeal 
procedures  described  in  36  CFR  Part 
215. 

Applicability  and  Transition 

§219.34    Appiicabiilty. 

The  provisions  of  this  rule  are 
applicable  to  all  units  of  the  National 
Forest  System  as  defined  by  16  U.S.C. 
1609. 

§219.35    Transition. 

On  (the  effective  date  of  this  rule), 
each  responsible  official  must  begin  an 
orderly  implementation  of  the 
requirements  of  this  rule,  as  follows: 

(a)  The  transition  period  begins  upon 
the  effective  date  of  this  rule  and  ends 
upon  the  completion  of  the  revision 
process  (§  219.9)  for  each  unit  of  the 
National  Forest  System.  During  the 
transition  p>eriod,  the  responsible 
official  must  consider  the  best  available 
scientific  information  and  analysis  to: 

(1)  Initiate  and  complete  the  revision 
process; 

(2fDeveIop  procedures  related  to 
sustainability  as  described  in  §§  219.20 
through  219.21; 

(3)  Supplement  or  complete  an 
appropriate  broad-scale  assessment  as 
described  in  §  219.5(a);  and 

(4)  Implement  the  land  and  resource 
management  plan. 

(b)  Existing  land  and  resource 
management  plans  remain  in  effect  until 
amended  or  revised  under  this  rule 
including  plans  amended  or  revised 
within  1  year  from  the  effective  date  of 
this  rule  as  provided  in  paragraph  (d). 

(c)  If  a  review  of  lands  not  suited  for 
timber  production  (§  219.28)  is  required 
before  the  completion  of  the  revision 
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process,  the  review  must  take  place  as 
described  by  this  rule,  except  as  noted 
in  paragraph  (d)  of  this  section. 

(d)  If  a  revision  or  an  amendment  of 
a  land  and  resource  management  plan 
has  been  initiated  under  the  1982  (36 
CFR  Part  219, 1999  edition)  planning 
rule,  but  not  yet  completed  within  1 
year  from  the  effective  date  of  this  rule, 
the  responsible  official  must  complete 
the  revision  or  amendment  process  as 
described  by  this  rule.  If  a  revision  or 
amendment  has  been  initiated  imder  the 
1982  planning  rule  and  is  completed 
within  1  year  from  the  effective  date  of 
this  rule,  the  responsible  official  is  not 
required  to  use  the  amendment  or 
revision  process  described  by  this  rule 
for  such  amendment  or  revision. 

(e)  Within  3  years  from  the  effective 
date  of  this  rule,  the  responsible  official 
must,  subject  to  valid  existing  rights, 
and  to  the  degree  appropriate  and 
practicable,  make  site-specific  project 
decisions  in  conformance  with  §§  219.3 
through  219.10. 

(f)  When  all  units  of  the  National 
Forest  System,  within  a  Forest  Service 
Region,  have  completed  the  revision 
process  (§  219.9),  the  Regional  Forester 
for  that  Region  must  withdraw  the 
regional  guide  within  1  year.  When  a 
regional  guide  is  withdrawn,  the 
Regional  Forester  must  identify  the 
decisions  in  the  regional  guide  that  are 
transferred  to  a  regional  supplement  of 
the  Forest  Service  directive  system  (36 
CFR  Part  200.4)  or  to  one  or  more  land 
and  resource  management  plans  and 
give  notice  in  the  Federal  Register  of 
those  actions. 

(g)  Within  3  years  from  the  effective 
date  of  this  rule,  the  responsible  official 
must  complete  the  first  monitoring  and 
evaluation  report  as  described  in 

§  219.11(d). 

Definitions 

1219^    DennWons. 

Definitions  of  the  special  terms  used 
in  this  subpart  are  set  out  in 
alphabetical  order  in  this  section  a» 
follows: 

Assessment  or  analysis  area:  The  area 
included  within  the  scope  of  a  broad- 
scale  assessment  or  local  analysis. 

Broad-scale  assessment:  A  synthesis 
of  current  scientific  knowledge, 
including  a  description  of  uncertainties 
and  assiunptions,  to  provide  a 
characterization  and  comprehensive 
description  of  ecological,  social,  and 
economic  components  within  an 
assessment  area  critical  for 
understanding  past  and  present 
conditions  and  projecting  future  trends 
which  provides  a  foundation  for  the 
identification  of  additional  or  necessary 


information  for  policy  discussions  or 
decisions. 

Candidate  species:  Species  identified 
by  the  United  States  Fish  and  Wildlife 
Service  (USFWS)  or  the  National  Marine 
Fisheries  Service  (NMFS),  which  are 
considered  to  be  candidates  for  listing 
under  the  Endangered  Species  Act.  A 
list  of  such  species  prepared  by  the 
USFWS  and  published  in  the  Fedoal 
Rcsister. 

Conservation  agreement:  A  formal 
agreement  between  the  Forest  Service 
and  the  USFWS  and/or  NMFS 
identifying  management  actions 
necessary  to  prevent  the  need  to  list 
species  under  the  Endangered  Species 
Act. 

Demand  species:  Native  and  desired 
non-native  species  with  high  social, 
cultural,  or  economic  values. 

Desired  condition:  A  statement 
describing  a  common  vision  for  a 
specific  area  of  land  or  type  of  land 
within  the  plan  area.  Statements  of 
desired  conditions  include  the 
estimated  time  required  for  their 
achievement.  They  also  take  into 
account  the  range  of  natural  variability 
typical  for  the  landscape,  the 
uncertainty  of  natural  disturbances,  the 
effects  of  past  management,  the  unique 
features  or  opportunities  that  the 
national  forests  and  grasslands  can 
contribute,  and  the  human  desires  and 
uses  of  the  land 

Desired  non-native  species:  Those 
species  of  plants  or  animals  that  are  not 
indigenous  to  an  area  but  which 
represent  a  significant,  and  usually 
remnant  segment  of  a  gene  pool. 

Disturbance  processes:  Actions, 
functions,  or  events  that  influence  or 
maintain  the  structure,  composition,  or 
function  of  the  terrestrial  or  aquatic 
components  of  ecosystems.  Natural 
distiut>ances  include,  among  others, 
drought,  floods,  wind,  fires,  insects,  and 
pathogens.  Human-caused  disturbances 
include  actions  such  as  recreational  use, 
livestock  grazing,  mining,  road 
construction,  timber  harvest,  land-use 
development,  and  the  introduction  of 
exotic  species. 

Diversity  of  plant  and  animal 
communities:  The  distribution  and 
relative  abundance  of  plant  and  animal 
species  occurring  within  an  area. 

Ecological  composition:  The 
biological  components  of  an  ecological 
system,  which  are  the  foundation  of 
diversity  at  the  genetic,  species,  and 
landscape  scales.  Genetic  diversity  is 
the  variation  in  inheritable 
characteristics  within  and  among 
individual  organisms  and  populations. 
Species  diversity  is  the  number  and 
different  kinds  of  species  present  in  a 
given  area.  Landscape  diversity  is  the 


variety  of  plant  commimities  (including 
their  identity,  distribution, 
juxtaposition,  and  serai  stage)  and 
habitats  evaluated  at  the  landscape 
scale. 

Ecological  conditions:  Components  of 
the  biological  and  physical  environment 
that  can  affect  ecological  sustainability, 
the  diversity  of  plant  and  animal 
commimities,  species  viability,  and  the 
productive  capacity  of  ecological 
systems.  These  could  include  aquatic 
and  terrestrial  habitats,  roads  and  other 
structural  developments,  human  uses, 
and  invasive  and  exotic  species. 

Ecological  sustainability:  The 
maintenance  or  restoration  of  ecological 
system  composition,  structure,  and 
function  wldch  are  characteristic  of  a 
plan  area  over  time  and  space,  including 
but  not  limited  to  ecological  processes, 
biological  diversity,  and  the  productive 
capacity  of  ecological  systems. 

fcosystem:  An  interconnected 
community  of  plants  and  animals, 
including  humans,  and  the  physical 
environment  within  which  they 
interact. 

Ecosystem  integrity:  The 
completeness  of  an  ecosystem  that,  at 
multiple  geographic  and  temporal 
scales,  maintains  its  characteristic 
diversity  of  biological  and  physical 
components,  spatial  patterns,  structiue, 
and  functional  processes  within  its 
approximate  range  of  historic 
variability.  These  processes  include 
disturbance  regimes,  nutrient  cycling; 
hydrologic  functions,  vegetation 
succession,  and  species  adaptation  and 
evolution.  Ecosystems  with  integrity  are 
resilient  and  capable  of  self-renewal  in 
the  presence  of  the  ctmiulative  effects  of 
hiunan  and  natural  disturbances. 

Ecosystem  structure:  The  biological 
and  physical  attributes  that  shape 
ecological  systems;  biotic  attributes 
include  population  size,  structure  and 
range;  foliage  density  and  layering, 
snags,  large  woody  debris  or  the  size, 
shape  and  spatial  relationships  of  cover 
types  within  a  landscape;  physical 
attributes  include  soil  and  geologic 
substrate  variables,  slope  and  aspect,  or 
stream  gradient. 

Forest  Service  NEPA  procedures:  The 
Forest  Service  policy  and  procedures  for 
implementing  the  National 
Envirormiental  Policy  Act  (NEPA)  and 
the  Council  on  Environmental  Quality 
regulations  as  described  in  Chapter  1950 
of  the  Forest  Service  Manual  and  Forest 
Service  Handbook  1909.15, 
Environmental  PoUcy  and  Procedures 
The  Handbook  is  published  in  the 
Federal  Register. 

Historical  range  of  variability:  The 
limits  of  change  iii  composition, 
structure,  and  processes  of  the 
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biological  and  physical  components  of 
an  ecosystem  resulting  from  natural 
variations  in  the  frequency,  magnitude, 
and  patterns  of  natural  disturbance  and 
ecological  processes  characteristic  of  an 
area  before  European  settlement. 
Estimates  are  made  for  a  specified 
period  of  time  and  include  the  effects  of 
pre-European  settlement  human 
activities. 

Local  analysis:  A  characterization  of 
the  ecological,  social,  and  economic 
components  for  various  times  and 
locations  for  a  smaller  area  than  that  of 
a  broad-scale  assessment.  Local  analyses 
often  tier  to  broad-scale  assessments. 
Local  analyses  provide  comprehensive 
descriptions  of  ecological  system 
structure,  process,  and  functions.  The 
geographic  area  of  a  local  analysis  and 
its  data  resolution  riepend  on  the  topics 
of  general  interest  or  concern  being 
addressed.  Like  broad-scale 
assessments,  local  analyses  represent  a 
synthesis  of  current  scientiSc 
knowledge  including  a  description  of 
uncertainties  and  assumptions; 
however,  they  also  provide  for  the 
gathering  of  new  information  which  can 
be  used  in  the  development  of  site- 
spcciBc  projects. 

Native  species:  Those  plant  and 
animal  species  indigenous  to  the  plan 
area  or  assessment  area. 

Plan  area:  The  area  of  National  Forest 
System  lands  covered  by  an  individual 
land  and  resource  management  plan. 
The  area  may  include  one  or  more 
administrative  imits. 

Productive  capacity  of  ecosystems: 
The  continuing  productivity  of  an 
ecological  system,  including  its  ability 
to  sustain  desirable  conditions  such  as 
dean  water,  fertile  soil,  riparian  habitat, 
and  viable  populations  of  plants  and 
animals;  and  to  sustain  desirable  human 
uses;  and  to  renew  itself  following 
disturbance. 

Reference  landscapes:  Terrestrial  and 
aquatic  areas  with  high  ecosystem 
integrity  and  within  the  historical  range 
of  variability  and  of  sufficient  size, 
where  relevant  disturbance  and 
ecological  processes  occur  and  are 


generally  unaffected  by  human 
activities. 

Respon-iible  official:  The  Forest 
Service  line  officer  with  the  authority 
and  responsibility  to  oversee  the 
planning  process  and  make  decisions  on 
proposed  actions.  For  the  purposed  of 
this  rule,  a  responsible  official  may 
include  more  than  one  line  officer. 

Roadless  Areas:  Undeveloped  areas 
that  meet  minimum  criteria  for 
wilderness  consideration  under  the 
Wilderness  Act — Areas  typically 
exceeding  5.000  acres  that  were 
inventoried  during  the  Forest  Service's 
formal  Roadless  Area  Review  and 
Evaluation  (RARE  II)  process,  and 
remain  in  a  roadless  condition  through 
forest  planning  decisions.  For  roadless 
areas  in  the  eastern  United  States,  see 
FSH  1909.12,  Chapter  7.11b.  Designated 
roadless  areas  do  not  overlap  with 
unroaded  areas  (See  definition  for 
unroaded  area) 

Salvage  harvest  of  timber:  The 
removal  of  dead  trees  or  trees  being 
damaged  or  killed  by  injurious  agents 
otlier  than  competition,  to  recover  value 
that  would  otherwise  be  lost. 

Sanitation  han'est  of  timber:  The 
removal  of  trees  to  improve  stand  health 
and  to  reduce  actual  or  anticipated 
spread  of  insects  and  disease. 

Sensitive  Species:  Those  species 
identified  as  sensitive  under  the  Forest 
Service's  sensitive  species  program, 
currently  set  out  in  the  Forest  Service 
Manual,  Chapter  2670. 

Species:  Any  native  taxon  of  the  plant 
or  animal  kingdom,  including 
subspecies,  distinct  population 
segments,  or  designated  evolutionarily 
significant  units.  Distinct  population 
segments  and  evolutionarily  significant 
units  are  consistent  with  regulations 
developed  by  the  Departments  of  the 
Interior  and  Commerce  to  implement 
the  Endangered  Species  Act. 

Species  viability:  A  species  consisting 
of  self-sustaining  and  interacting 
populations  that  are  well  distributed 
through  the  species'  range.  Self- 
sustaining  populations  are  those  that  are 
sufficiently  abundant  and  have 


sufficient  genetic  diversity  to  display 
the  array  of  life  history  strategies  and 
forms  to  provide  high  likelihood  for 
their  long-term  persistence  and 
adaptability  over  time. 

Timber  production:  The  sustained 
long-term  and  periodic  harvest  of  wood 
fiber  from  National  Forest  System  lands 
imdertaken  in  support  of  social  and 
economic  objectives  identified  in  one  or 
more  land  and  resource  management 
plans.  For  purposes  of  this  rule,  the 
term  timber  production  includes  fuel 
wood. 

Unroaded  areas:  Any  area  without  the 
presence  of  a  classified  road  (a  road  at 
least  50  inches  wide  and  constructed  or 
maintained  for  vehicle  use).  The  size  of 
the  area  must  be  sufficient  and  in  a 
manageable  configuration  to  protect  the 
inherent  values  associated  with  the 
unroaded  condition.  Unroaded  areas  do 
not  overlap  with  designated  roadless 
areas. 

Vegetation  Management:  Management 
actions  that  change  the  composition  or 
structure  of  plant  communities 
including,  but  not  limited  to  timber 
harvest,  mining,  livestock  grazing,  and 
fire. 

Watershed  integrity:  A  watershed  that 
maintains  its  characteristic  diversity  of 
biological  and  physical  components, 
structure,  and  functional  processes 
within  its  approximate  range  of  natural 
variability.  Watersheds  with  integrity 
display  processes  that  manifest  their 
characteristic  structure,  function,  and 
composition.  These  processes  include 
natural  disturbance  regimes,  nutrient 
cycling,  hydrologic  functions, 
vegetation  succession,  and  species 
adaptation  and  evolution.  Watersheds 
with  integrity  are  resilient  and  capable 
of  self-renewal  within  the  cumulative 
effects  of  human  and  natural 
disturbances. 

Dated:  September  28,  1999. 
Mike  Dombeck, 
Chief,  Forest  Service. 

Note:  The  following  Appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 
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AFPENDK  A:  PROPOSED  PLANNING  PROCESS 


Stte-Spediic  Project  and  Plan  Amendment  Procen 


Topk  of  General  Interest  or  Concern  §219.4 


At 


Using  criteria  in§219.4,  rcspouU>ie  official  determines 
whether  topic  should  receive  further  consideration. 


M  "A. 


No 


Yes 


Is  avaifaible  faiformation  adequate?  (§219.5) 

-z^ 


No 


Yes 


New  or  Supplemental  Broad-scale 
It/Local  Analysis 


I 


Propose  to  amend  or  revise  a  pba  and/or  propose  a 
site^pecific  project?  (KI9.6)  (NOl) 


No 


Yes 


£ 


Site-SpedHc  Proiect 


I 


Plan  Amendment 


PlanRevWon 
ProccH  {219.9 

♦ 

Information 
Gathering,  Indnding 
Scientific  Review  of 
Plan  Effectiveness 

♦ 

45-Day 
Comment 

IffMMI 

1 


Plan  Revision 


Analvze  Effects/Altematives  Usfais  NEPA 


I 


Pnblk  Comment 


I 


Public  Comment 


Dedsion: 

Authorize  Project(s) 


I 


I 


Public  Comment 


I 


Decision:  Amend  or  revise  one  ormoreoffour  plan  decisions: 

1.  Desired  resource  conditioos 

2.  Applicable  goals,  objectives,  standards,  and  guideliues 

3.  Designation  and  identification  of  suitable  uses  and 
designations  of  special  areas  in  all  or  portions  of  the  plan  area 

4.  Monitoring  and  evaluation  criteria 


i 


Monitoring  and  evaluation 
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Certification  Requirements  for  Electric 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  431 

(Docket  No.  EE-RII*-«6-400] 

RIN  1904-AA82 

Energy  Efficiency  Program  for  Certain 
Commerciai  and  Industrial  Equipment: 
Test  Procedures,  Labeling,  and 
Certification  Requirements  for  Electric 
Motors. 

agency:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

Energy. 

action:  Final  rule.     

summary:  The  Energy  Policy  and 
Conservation  Act,  as  amended,  42 
U.S.C.  6291-6317  (the  Act  or  EPCA) 
establishes  energy  efficiency  standards 
and  test  procedures  for  commercial  and 
industrial  electric  motors.  Today's  final 
rule  establishes  regulations  to 
implement  these  requirements,  and  to 
establish  efficiency  labeling  and 
compliance  certification  requirements 
for  motors,  as  directed  by  EPCA. 
EFFECTIVE  DATE:  This  rule  is  effective 
November  4, 1999.  The  incorporation  by 
reference  of  certain  publications  listed 
in  the  regulations  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
November  4, 1999. 
ADDRESSES:  For  the  availability  of 
material  incorporated  by  reference,  see 
SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Raba,  U.S.  Department  of  Energy, 
Office  of  Energy  Efficiency  and 
Renewable  Energy,  Mail  Station  EE- 
41, 1000  Independence  Avenue,  SW, 
Washington,  DC  20585-0121, 
telephone  (202)  586-8654,  telefox 
(202)  586-4617.  or: 
iim.raba@ee.doe.gov 
Eaward  Levy.  Esq..  U.S.  Department  of 
Energy,  OfBce  of  General  Cotmsel, 
Mail  Station  GC-72, 1000 
Independence  Avenue,  SW, 
Washington.  DC  20585-0103.  (202) 
586-9507.  telefax  (202)  58&-4116.  or: 
edward.levy@hq.doe.gov 
SUPPLBMENTARY  INFORMATION:  The 
Department  of  Energy  (DOE  or 
Department)  is  incorporating  by 
reference,  test  procedures  and 
definitional  information  from  the 
Institute  of  Electrical  and  Electronics 
Engineers,  bic.  (IEEE),  the  National 
Electrical  Manufacturers  Association 
(NEMA).  the  CSA  International  (CSA).» 


and  the  International  Electrotechnical 
Commission  (lEC).  These  test 
procedures  and  definitional  information 
are  set  forth  in  the  standards 
publications  listed  below: 

1.  National  Electrical  Manufact\u«rs 
Association  Standards  Publication 
MGl-1993.  Motors  and  Generators,  and 
Revisions  1.  2.  3  and  4. 

2.  Institute  of  Electrical  and 
Electronics  Engineers.  Inc.,  Standard 
Test  Procedure  for  Polyphase  Induction 
Motors  and  Generators,  IEEE  Std  112- 
1996.  and  the  correction  to  the 
calculation  at  item  (28)  in  section  10.2 
Form  B-Test  Method  B  issued  by  IEEE 
on  January  20. 1998. 

3.  CSA  International  (or  Canadian 
Standards  Association)  Standard  C390- 
93.  Energy  Efficiency  Test  Methods  for 
Three-Phase  Induction  Motors. 

4.  International  Electrotechnical 
Commission  Standard  60034-1  (1996), 
Rotating  electrical  machines.  Part  1: 
Rating  and  performance,  and 
Amendment  1  (1997). 

5.  International  Electrotechnical 
Commission  Standard  60050-411 
(1996).  Internationa]  Electrotechnical 
Vocabulary  Chapter  411:  Rotating 
machinery. 

6.  International  Electrotechnical 
Commission  Standard  60072-1  (1991), 
Dimensions  and  output  series  for 
rotating  electrical  machines — ^Porf  1: 
Frame  numbers  56  to  400  and  flange 
numbers  55  to  1080. 

7.  International  Electrotechnical 
Commission  Standard  60034-12  (1980), 
Starting  performance  of  single-speed 
three-phase  cage  induction  motors  for 
voltages  up  to  and  including  660  V,  and 
Amendment  1  (1992)  and  Amendment  2 
(1995). 

Copies  of  these  standards  publications 
may  be  viewed  at  the  Freedom  of 
Information  Reading  Room,  U.S. 
Department  of  Energy,  Forrestal 
Building.  Room  lE-190. 1000 
Independence  Avenue,  SW. 
Washington.  DC  20585-0101.  telephone 
(202)  586-3142,  between  the  hours  of  9 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Copies  of  the  NEMA  standards  and 
the  International  Electrotechnical 
Commission  standards  can  be  obtained 
from  Global  Engineering  Documents,  15 
Inverness  Way  East,  Englewood, 
Colorado  80112-5776.  Copies  of  the 
WFF.  standards  can  be  obtained  from  the 
Institute  of  Electrical  and  Electronics 


>  The  Notice  of  Proposed  Rulemaking  (NOPR)  in 
this  matter  contains  many  references  to  the 


"Canadian  Standards  Association."  Since 
publication  of  the  NOPR,  that  organization  has 
changed  its  name  to  CSA  International.  In  this 
Notice  and  today's  final  rule,  therefore,  the  latter 
name  is  used  to  refer  to  the  organization,  although 
abbreviated  references  use  the  abbreviation  "CSA" 
as  in  the  NOPR. 


Engineers,  Inc.,  445  Hoes  Lane,  P.O.  Box 
1331.  Piscataway,  NJ  08855-1331. 
Copies  of  the  CSA  standards  can  be 
obtained  from  CSA  International.  178 
Rexdale  Boulevard.  Etobicoke  (Toronto), 
Ontario,  Canada  M9W  1R3. 

L  Introduction    . 

A.  Authority 

B.  Background 

C  Summary  of  Rule 
IL  Discussion 

A.  Definitions 

1.  Electric  Motor 

2.  Basic  Model 

3.  General  Purpose 

4.  Special  Purpose  Motor 

5.  Accreditation 

6.  Average  Full  Load  Efficiency 

7.  Nominal  Full  Load  Efficiency 

B.  Test  Procedures 

1.  NEMA  Standards  Publication  MGl- 
1993,  with  Revisions  1  through  4 

2.  Modifications  to  the  IEEE  Std  112-1996 
Test  Method  B 

a.  Typographical  Errors 

b.  Provisions  Subject  to  Interpretation 

c.  Incorrect  Information 

d.  Summary 

C.  Determination  of  a  Motor's  Efficiency: 
Use  of  Accredited  Laboratories  and 
Certification  Programs,  Selection  of  Basic 
Models  for  Testing.  Alternative  Means  to 
Measure  Efficiency,  and  Sampling  Plans 
for  Testing 

1.  Summary  of  DOE's  Proposals 

2.  Issues  Involving  Both  Use  of  Accredited 
Laboratories  and  Use  of  Certification 
Organizations 

3.  Issues  Concerning  Use  of  Certification 
Organizations 

4.  Compliance  Testing  When  a 
Manufecturer  Does  Not  Use  a 
Certification  Program  (Independence  and 
Periormance  of  an  Accredited 
Laboratory,  Selection  of  Basic  Models  fat 
Testing,  Sampling  Plan)  and 
Enforcement  Testing  Sampling  Plan 

a.  Accredited  Laboratories 

b.  Selection  of  Basic  Models  for  Testing 

c.  Sampling  Plans  for  Compliance  and 
Enforcement  Testing 

(1)  Sampling  Plan  for  Compliance  Testing 

(2)  Sampling  Plan  for  Enforcement  Testing 

D.  Energy  Efficiency  Standards 

1.  Non-standardized  Horsepower  Ratings 

2.  Motor  Horsepower  and  Standard 
Kilowatt  Equivalent 

3.  Worid  Trade  Organization  (WTO) 
Agreements  and  the  Trans  Atlantic 
Business  Dialogue  (TABD) 

4.  Electric  Motors  as  Components  of 
Systems 

E.  Labeling 

1.  Statutory  Provisions 

2.  Provisions  of  Regulation 

a.  Use  of  the  Words  "Energy  Efficient" 

b.  Use  of  Standardized  Nominal  Full  Load 
Efficiency  Values 

c.  Minimimi  Efficiency 

d.  Display  of  Nominal  Efficiency, 
Compliance  Certification  Number,  "ee" 
Logo,  and  Date  of  Compliance 

e.  Labeling  of  Motors  Not  Covered  by  EPCA 

f.  Enforcement  Testing  Where  Violation  of 
a  Labeling  Representation  is  Alleged 
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g.  Imported  Motors 

n.  Weights  of  Conductors  and  Magnetic 
Materials 

F.  Certification  of  Compliance 

1.  Reference  to  Certification  Programs 

2.  Nominal  Versus  Average  Full  Load 
Efficiency 

3.  Other  Information  to  Be  Reported 

4.  Compliance  Certification  Number 

G.  Other  Matters 

1.  Standards  Incorporated  by  Reference 

2.  Enforcement:  Determining  What 
Constitutes  a  "Separate  Violation" 

3.  Technical  Corrections 

a.  References  to  International  Standards 

b.  Use  of  Term  "Energy  Conservation 
Standard" 

c  Preemption  of  State  Regulations 

d.  Provisions  Incorporated  from  Part  430 

e.  Amount  of  Penalty 

f.  Prohibited  Acts— Section  431.122 

g.  Language  Changes  in  Sections  431.23 
and  431.124(a) 

ni.  Procedural  Issues  and  Regulatory  Review 

A.  Review  Under  the  National 
Environmental  Policy  Act 

B.  Review  Under  Executive  Order  12866, 
"Regulatory  Planning  and  Review" 

C.  Review  Under  the  Regulatory  Flexibility 
Act 

D.  Review  Under  Executive  Order  12612, 
"Federalism" 

E.  Review  Under  Executive  Order  12630, 
"Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights" 

F.  Review  Under  the  Paperwork  Reduction 
Act 

G.  Review  Under  Executive  Order  12988, 
"Civil  Justice  Reform" 

H.  Review  Under  Section  32  of  the  Federal 

Energy  Administration  Act 
I.  Review  Under  Unfiinded  Mandates 

Reform  Act 
).  Review  Under  Small  Business  Regulatory 

Enforcement  Fairness  Act 

I.  IntroductifHi 

A.  Authority 

Part  B  of  Title  in  of  the  Energy  Policy 
and  Conservation  Act  of  1975,  Public 
Law  94-163,  as  amended,  by  the 
National  Energy  Conservation  Policy 
Act  of  1978  (NECPA),  Public  Law  95- 
619,  the  National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Public  Law  100-12,  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988), 
Public  Law  100-357,  and  the  Energy 
Policy  Act  of  1992  (EPAct),  Public  Law 
102-486,  established  the  Energy 
Conservation  Program  for  Consumer 
Products  other  than  Automobiles.  Part  3 
of  Title  IV  of  NECPA  amended  EPCA  to 
add  "Energy  Efficiency  of  Industrial 
Equipment,"  which  includes  electric 
motors.  EPAct  also  amended  EPCA  with 
respect  to  electric  motors,  providing 
definitions  in  section  122(a),  test 
procedures  in  section  122(b),  labeling 
provisions  in  section  122(c),  energy 
efficiency  standards  in  section  122(d), 


and  compliance  certification 
requirements  in  section  122(e).2 

EPCA  defines  "electric  motor"  as  any 
motor  which  is  "general  piupose  T- 
frame,  single-speed,  foot-mounting, 
polyphase  squirrel-cage  induction  of  the 
National  Electrical  Manufacturers 
Association  (NEMA)  Designs  A  and  B, 
continuous-rated,  operating  on  230/460 
volts  and  constant  60  Hertz  line  power, 
as  defined  in  NEMA  Standards 
Publication  MGl-1987."  EPCA 
§340(13)(A),  42  U.S.C.  6311(13)(A). 
EPCA  then  prescribes  efficiency 
standards  for  electric  motors  that  are  1 
through  200  horsepower,  and 
"manufactured  (alone  or  as  a 
component  of  another  piece  of 
equipment),"  except  for  "definite 
piupose  motors,  special  purpose  motors, 
and  those  motors  exempted  by  the 
Secretary."  EPCA  §  342(b)(1),  42  U.S.C. 
6313(b)(1). 

The  Act  also  requires  that  testing 
procedures  for  electric  motor  efficiency 
shall  be  the  test  procedures  specified  in 
NEMA  Standards  Publication  MGl- 
1987,  and  the  Institute  of  Electrical  and 
Electronics  Engineers,  Inc.,  (IEEE) 
Standard  112  Test  Method  B  for  motor 
efficiency,  as  in  effect  on  October  24, 
1992.  EPCA  §  343(a)(5)(A),  42  U.S.C. 
6314(a)(5)(A).  If  those  specified  test 
procedures  are  amended,  the  Secretary 
must  amend  the  testing  procedures 
under  EPCA  to  conform  to  such 
amended  test  procedures  in  the  NEMA 
and  IEEE  standards,  unless  the  Secretary 
determines,  by  rule,  that  the  amended 
test  procedures  are  not  reasonably 
designed  to  produce  results  that  reflect 
energy  efficiency,  energy  use,  and 
estimated  operating  costs,  and  would  be 
imduly  burdensome  to  conduct.  EPCA 
§  343(a)(5)  (B)  and  (C),  42  U.S.C. 
6314(a)(5)  (B)  and  (C). 

Additionally,  EPCA  directs  the 
Secretary,  subject  to  certain  conditions 
and  after  consultation  with  the  Federal 
Trade  Commission  (FTC),  to  prescribe 
efficiency  labeling  rules  for  electric 
motors.  EPCA  §  344(d),  (f),  and  (h)  42 
U.S.C.  6315(d),  (0  and  (h). 

Finally,  the  Act  directs  the  Secretary 
to  require  motor  manufacturers  to 
certify  compliance  with  the  applicable 
energy  efficiency  standards  through  an 
independent  testing  or  certification 
program  nationally  recognized  in  the 
United  States.  EPCA  §  345(c).  42  U.S.C. 
6316(c). 

B.  Backffvund 

The  Department  held  a  public 
meeting  on  June  2, 1995,  to  discuss 


'These  requirements  are  codified  in  Part  C  of 
Title  in  of  the  Energy  Policy  and  Conservation  Act. 
as  amended,  42  U.S.C.  6311-6317. 


issues  and  gather  information  related  to 
the  eneigy  efficiency  requirements  for 
electric  motors  covered  under  EPCA. 
The  meeting  covered  the  following 
questions:  How  should  key  terms  be 
defined?  Which  equipment  is  covered 
by  the  statute?  What  is  the  nature  and 
scope  of  required  testing?  How  can 
independent  testing  and  certification 
programs  be  used  to  establish 
compliance  with  applicable  standards? 
What  are  the  means  of  certifying  such 
compliance  to  DOE?  What  are  possible 
labeling  requirements?  What  other 
issues  need  resolution?  Statements 
received  after  publication  of  the  Notice 
of  that  public  meeting  (60  FR  27051. 
May  22. 1995),  and  at  the  meeting  itself, 
helped  to  refine  the  issues  involved  in 
this  rulemaking,  and  provided 
information  that  contributed  to  DOE's 
proposed  resolution  of  these  issues. 

On  November  27,  1996,  DOE 
published  in  the  Federal  Register  a 
proposed  rule  (NOPR),  to  create  a  new 
part  431  in  the  Code  of  Federal 
Regulations  (10  CFR  Part  431),  entitled 
the  Energy  Conservation  Program  for 
Commercial  and  Industrial  Equipment. 
61  FR  60440  (November  27, 1996).  This 
NOPR  set  forth  energy  efficiency 
requirements  for  electric  motors.  As 
with  the  program  for  consumer 
products,  the  proposed  rule 
encompassed  the  following:  test 
procedures;  Federal  energy  conservation 
standards;  labeling;  and  certification 
and  enforcement.  The  testing  and 
standards  requirements  prescribed  by 
EPCA  were  incorporated  in  the 
proposed  rule.  Labeling  requirements  in 
accordance  with  EPCA's  criteria  for 
electric  motor  labels,  and  certification, 
enforcement  and  state  law  pre-emption 
provisions,  laigely  patterned  after  those 
applicable  to  consumer  products,  were 
proposed.  In  addition,  to  implement 
EPCA's  testing  and  certification 
requirements,  the  NOPR  proposed 
requirements  concerning  the  selection 
of  electric  motors  for  testing  and  the 
entities  that  could  be  used  to  establish 
that  a  motor  complies  with  the 
applicable  standard.  Finally,  the  NOPR 
proposed  provisions  to  clarify  which 
motors  are  covered  by  EPCA,  including 
clarification  of  the  statutory  definition 
of  "electric  motor." 

Despite  these  clarifications, 
manufacturers  expressed  imcertainty  as 
to  which  electric  motors,  with  which 
modifications,  are  covered  under  EPCA. 
They  also  questioned  their  ability  to 
comply  widi  the  statute  by  the  effective 
date  of  October  24, 1997  with  respect  to 
certain  motors.  To  address  these  issues, 
the  Department,  on  November  5,  1997, 
published  Policies  on  Coverage  and 
Enforcement  of  Energy  Efficiency 
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Requirements  for  Electric  Motors;  Final 
Rule,  62  FR  59978  (November  5, 1997) 
(Policy  Statement).  This  Policy 
Statement,  based  on  recommendations 
from  motor  manufact\u«rs  and  energy 
efficiency  advocates,  provided  guidance 
as  to  which  modifications  of  electric 
motors  are  "general  purpose."  "definite 
purpose,"  and  "special  purpose"  under 
EPCA.  Tlie  Policy  Statement  also  stated 
drciunstances  imder  which  the 
Department  would  re&Bin  from  taking 
enrorcement  action  with  respect  to 
certain  limited  categories  of  motors  that 
would  not  meet  the  energy  efficiency 
standards  by  the  October  25, 1997 
effective  date. 

Comments  presented  at  the  public 
hearing  on  January  15, 1997,  and 
additional  written  comments  submitted 
following  the  public  hearing  have 
helped  the  Department  to  refine  and 
resolve  the  issues  involved  in  this 
rulemaking.  Portions  of  many  of  the 
statements  are  quoted  and  summarized 
in  section  n.  Discussion  of  Comments.  A 
parenthetical  reference  at  the  end  of  a 
quotation  or  passage  in  section  II 
provides  the  location  index  in  the 
public  record  of  the  portion  of  a 
statement  that  is  being  quoted  or 
discussed.^ 

The  hearing  and  written  comments,  as 
well  as  the  Department's  further  review 
of  the  proposed  rule,  gave  rise  to  several 
issues  that  were  subsequently  addressed 
in  a  notice  reopening  the  comment 
period  for  the  proposed  rule,  which  was 
published  in  the  Federal  Register  at  63 
FR  34758  (June  25, 1998)  ("reopening 
notice").  The  issues  concerned  (1) 
modifications  to  the  IEEE  Std  112-1996 
Method  B  test  procedures,  (2)  adoption 
of  sampling  plans  for  compliance  and 
enforcement  proposed  by  the  National 
Electrical  Manufactiuers  Association  in 
lieu  of  the  sampling  plans  in  the 
proposed  rule,  (3)  sampling  plans  where 
a  motor's  efficiency  is  established 
through  a  certification  organization 
rather  than  through  testing  in  an 
accredited  laboratory,  (4)  enforcement 
testing  where  violation  of  a  labeling 
representation  is  alleged,  and  (5) 
procedures  for  the  withdrawal  of 
recognition  from  an  organization  DOE 
has  classified  as  an  accreditation  body, 
or  as  a  nationally  recognized 
certification  program.  Comments 
received  as  a  result  of  the  reopening 


notice  have  further  helped  the 
Department  to  refine  and  resolve  the 
issues  in  this  rulemaking. 

C.  Summary  of  Rule 

Today's  final  rule  incorporates  the 
energy  efficiency  test  procedures  and 
standards  established  by  EPCA  for 
certain  commercial  and  industrial 
electric  motors.  EPCA  sections  343(a)(5). 
42  U.S.C.  6314(a)(5).  and  342(b)(1),  42 
U.S.C.  6313(b)(1).  It  also  establishes 
efficiency  labeling  requirements  and 
compliance  certification  requirements 
for  motors,  as  directed  by  EPCA.  EPCA 
sections  344, 42  U.S.C.  6315,  and  345(c), 
42  U.S.C.  6316(c).  Among  its  provisions, 
today's  final  rule  (1)  defines  terms  used 
in  the  rule,  including  definitions  that 
clarify  which  motors,  including  metric, 

are  covered  under  EPCA;  *  (2) 

incorporates  by  reference  the  IEEE 
Standard  112  Test  Method  B  (with 
minor  modifications),  CSA  Standard 
C390  Test  Method  (1),  and  portions  of 
other  industry  standards;  (3)  sets  forth 
methods  for  establishing  compliance, 
such  as  a  sampling  plan  for  selecting 
motors  for  testing,  calculation  in  some 
instances  of  a  motor's  efficiency,  use  of 
an  accredited  laboratory  for  testing,  and 
use  of  a  certification  program;  (4) 
establishes  criteria  for  recognizing 
laboratory  accreditation  organizations 
and  certification  programs;  and  (5) 
requires  the  energy  efficiency  value  of 
an  electric  motor,  and  a  Department  of 
Energy  Compliance  Certification 
nimiber.  to  be  both  marked  on  the 
nameplate  and  disclosed  in  marketing 
materials,  and  allows  use  of  an  "ee" 
logo  or  other  similar  logo.  The  rule  also 
addresses  waiver  of  the  test  procedures, 
pre-emption  of  state  regulations,  and 
enforcement. 

n.  Discussion 

The  Department  received 
approximately  31  sets  of  written 
comments  on  the  proposed  rule,  from 
motor  manufacturers,  original 
equipment  manufactiuers.  energy 
efficiency  advocates,  trade  associations, 
other  government  agencies,  and 
individuals.  The  Department  received 
data  and  recommendations  related  to 
the  accuracy  and  workability  of  many 
provisions  in  the  proposed  rule. 


J  For  example:  "(UL.  No.  9  at  pg.  1)"  refers  to  (1) 
a  (tatement  tnat  was  submitted  by  Underwriters 
Laboratories  Inc.  and  is  recorded  in  the  DOE 
Freedom  of  Information  Reading  Room  in  the 
docket  under  "Energy  EfTiciency  Program  for 
Certain  Commercial  and  Industrial  Equipment:  Test 
Procedures,  Labeling,  and  Certification 
Requirements  for  Electric  Motors,"  Docket  Number 
EE-RM-96-400.  as  comment  number  nine;  and  (2) 
a  passage  that  appears  on  page  1  of  that  statement. 


*  Section  340(13)  of  EPCA  defmes  "electric 
motor"  and  "nominal  full  load  efficiency"  by 
reference  to  NEMA  Standards  Publication  MGl- 
1987.  However,  a  more  recent  version  of  MGl, 
MGl-1993,  is  more  readily  available.  Therefore, 
references  to  MGl  in  the  definitions  in  today's  rule 
are  to  MGl-1993  rather  than  MGl-1987,  whenever 
reference  to  the  current  version  results  in  the  rule 
having  the  same  substance  and  coverage  as  it  would 
have  with  a  reference  to  MGl-1987. 


A.  Definitions 
1.  Electric  Motor 

Section  340(13)(A)  of  EPCA  defines 
the  term  "electric  motor"  as  "any  motor 
which  is  a  general  purpose  T-frame, 
single-speed,  foot-moimting,  poljrphase 
squirrel-cage  induction  motor  of  the 
National  Electrical  Manufacturers 
Association,  Design  A  and  B, 
continuous  rated,  operating  on  230/460 
volts  and  constant  60  Hertz  line  power 
as  defined  in  NEMA  Standards 
Publication  MGl-1987." 

In  the  NOPR,  DOE  proposed  to  clarify 
this  definition.  Hence  the  proposed  rule 
included  an  expanded  definition  of 
"electric  motor"  as  well  as  a  definition 
of  "general  purpose  motor,"  a  term  that 
is  an  important  element  of  EPCA's 
definition  of  electric  motor  but  that  is 
not  defined  in  EPCA.  61  FR  60442-46. 
60465-66  (November  27, 1996). 
Although  some  comments,  discussed 
below,  raised  issues  concerning  specific 
elements  of  the  proposed  definition  of 
"electric  motor."  none  objected  to 
DOE's  overall  approach  or  to  the 
definition  of  "general  purpose  motor." 

The  Department  imderstands. 
however,  that  there  exist  a  wide  variety 
of  motors  that  are  modifications  to  the 
generic  general  purpose  motor,  and  that 
motor  manufacturers  are  concerned  as 
to  precisely  which  of  these  motors, 
having  various  features  and 
characteristics,  are  covered  under  the 
statute.  There  seems  to  be  a  consensus 
that,  due  to  the  large  number  and  the 
constant  changes  of  motor  designs,  it 
would  be  impractical  and  unwise  for  the 
DOE  regulations  to  try  to  exhaustively 
delineate  the  specific  types  of  motors 
that  are  covered. 

In  its  opening  statement  at  the  January 
15, 1997.  public  hearing  (Public  Hearing 
Tr.  pg.  42), 3  NEMA  suggested  instead 
the  use  of  guidelines,  along  with  a 
matrix  setting  forth  various  motor 
designs,  as  an  aid  in  construing  the 
statute  and  regulations.  (NEMA,  No. 
18).^  The  Department  agrees  with  this 
approach,  and  believes  the  guidelines 
and  the  matrix  provided  in  the  Policy 
Statement,  in  conjunction  with 
definitions  in  the  proposed  rule,  make 
clear  whether  a  motor  is  covered  imder 
EPCA  and  today's  regulations. 
Therefore,  today's  rule  adopts,  with 
minor  technical  changes,  the  "electric 
motor"  and  related  definitions  of  the 
proposed  rule,  and  incorporates  the 


'  "Public  Hearing.  Tr.  pg.  42."  refers  to  the  page 
number  of  the  transcript  of  the  "Public  Hearing  on 
Energy  Efficiency  Standards,  test  Procedures, 
Labeling,  and  Certification  Reporting  for  Certain 
Conunercial  and  Industrial  Electric  Motors,"  held  in 
Washington,  DC,  January  15, 1997. 
.  *See  footnote  2. 
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Policy  Statement  as  appendix  A  to 
subpart  A  of  10  CFR  Part  431  of  the  rule. 

The  following  addresses  the 
comments  concerning  specific  elements 
of  the  proposed  definition  of  "electric 
motor:" 

NEhfA  Electrical  Designs  A,  B,  and  C. 
Sections  342  through  345  of  EPCA 
require  only  certain  motors  to  meet 
applicable  energy  efficiency 
requirements.  In  accordance  with 
EPCA's  definition  of  "electric  motor," 
quoted  above,  section  431.2  of  the 
proposed  rule,  61  FR  60465  (November 
27, 1996),  and  of  today's  final  rule,  state 
that  an  electric  motor  "(6)  Has 
performance  in  accordance  with  NEMA 
Design  A  or  B  characteristics,  or 
equivalent  designs  such  as  lEC  Design 
N  •  *  *" 

Toshiba  advocates  that  Design  C 
motors  be  covered  by  EPCA.  (Toshiba, 
No.  14,  p.  2.).  Standard  efficiency  stock 
motors  are  generally  Design  A  or  B,  and 
Mr.  W.  Treffinger  asserts  Uiat  several 
manufacturers  offer  such  motors  as 
Design  C.  He  raises  the  question  as  to 
whether  a  manufacturer  could  re- 
nameplate  these  motors  as  "Design  C 
definite  purpose/conveyor  duty"  in 
order  to  continue  selling  ciirrent  designs 
that  do  not  meet  EPCA  efficiency 
standards.  (TreffinHer,  No.  4  at  3.).  - 

The  purpose  of  this  rulemaking  is  to 
implement  EPCA's  efficiency 
requirements  for  electric  motors.  Since 
EPCA  imposes  such  requirements  only 
for  Designs  A  and  B,  as  categorized  in 
NEMA  MGl,  for  the  Department  to 
cover  Design  C  motors  in  today's  rule 
would  go  beyond  the  requirements  of 
EPCA  and  the  scope  of  this  rulemaking. 
Therefore,  the  Department  cannot 
accept  Toshiba's  apparent  suggestion 
that  it  extend  EPCA  efficiency 
requirements  directly  to  Design  C 
motors.  In  addition,  it  is  questionable 
whether  the  Department  has  the 
discretion  to  take  such  action,  absent  an 
amendment  to  EPCA.  See  EPCA  sections 
340-341, 42  U.S.C.  6311-6312.  On  the 
other  hand,  a  motor  that  exhibits  the 
performance  characteristics  of  NEMA 
Designs  A  or  B,  and  that  is  mis-labeled 
NEMA  Design  C,  is  obviously  covered 
by  EPCA. 

Additional  Motor  Designs  and 
Characteristics.  Toshiba  International 
Corporation  and  Mr.  W.  Treffinger  assert 
that  EPCA  should  cover  as  large  a 
population  of  motors  as  possible  to 
maximize  energy  savings.  Both  would 
extend  EPCA  coverage  to  include 
footless  or  round  body  motors  which  are 
face-mounting  or  flange-mounting, 
motors  operating  on  200  volts  or  575 
volts,  definite-purpose  motors  such  as 
close-coupled  pump  motors,  and  motors 
with  8  or  more  poles.  Toshiba  and  Mr. 


Treffinger  argue  that  such  motors  have 
essentially  the  same  electrical 
characteristics  as  covered  electric 
motors,  and  the  addition  of  such  motors 
would  maximize  energy  savings. 
(Toshiba,  No.  14,  and  Treffinger,  No.  4 
at  1.). 

The  Department  is  sympathetic  to  the 
potential  energy  savings  that  could  be 
achieved  if  the  aforementioned  types  of 
motors  were  covered  by  EPCA.  In  the 
Department's  view,  however,  as  with 
Design  C  motors,  EPCA  does  not  impose 
efficiency  requirements  for  the  types  of 
motors  described  by  Toshiba  and  Mr. 
Treffinger,  and  hence  they  are  outside 
the  scope  of  this  rulemaking.  The 
Department,  nevertheless,  encourages 
motor  manufacturers  to  voluntarily 
improve  the  efficiency  of  any  motor 
designs,  if  the  improvements  are 
technically  feasible,  economical,  and 
energy-saving. 

Voltage  rating.  Section  340(13)(A)  of 
EPCA  defines  "electric  motor,"  in  part, 
as  "operating  on  230/460  vohs  and  60 
Hertz  line  power."  The  DOE  proposed 
rule  (61  FR  60465,  November  27, 1996) 
clarifies  this  part  of  the  EPCA  definition 
as  meaning  a  motor  that  "operates  on 
polyphase  alternating  current  60-Hertz 
sinusoidal  power,  and  is:  (i)  Rated  230 
volts  or  460  volts,  or  both,  including  any 
motor  that  is  rated  at  multi-voltages  that 
include  230  volts  or  460  volts,  or  (ii) 
Can  be  operated  on  230  volts  or  460 
volts,  or  both." 

The  joint  comments  of  the 
Washington  State  University 
Cooperative  Extension  Energy  Program 
and  the  Washington  State  Department  of 
Community,  Trade  and  Economic 
Development  (WSU/WSD)  state  that 
motors  designed  for  standard  service 
voltages  of  240  and  480  volts  are  rated 
at  230  and  /or  460  volts,  from  zero  to 
eight  percent  lower  than  those  standard 
service  voltages,  to  allow  for  presumed 
distribution  system  voltage  drop.  They 
assert  that  a  tolerance  be  placed  on  the 
230/460  volt  stipulation  to  allow  for 
deviations  that  occiu*  in  this  rating 
among  motor  models  intended  for  the 
same  service  voltage,  and  give  examples 
of  motors  on  the  market  which  are  rated 
at  220  and  440,  and  others  rated  at  480 
volts.  WSU/WSD  reconwnend  at  least  a 
10  percent  tolerance  be  applied  to  the 
230  volts  and  460  volts  prescribed  by 
EPCA,  and  that  item  (7)(ii)  in  the 
"electric  motor"  definition  in  section 
431.2  of  the  final  rule  explicitly  state: 
"Can  be  operated  on  230  volts  or  460 
volts  without  exceeding  the  10%  over/ 
under  voltage  tolerance  stipulated  in 
NEMA  MGl  1993  Rl,  section  12.44." 
(WSU/WSD,  No.  5.  at  H.A.). 

The  Department  agrees  with  WSU/ 
WSD's  apparent  assumption  that  motors 


with  voltages  within  the  10  percent 
tolerance  meet  EPCA's  definition  of 
"electric  motor."  and  with  WSU/WSD's 
statement  that  such  motors  meet  the 
"electric  motor"  definition  in  the 
proposed  rule.  (WSU/WSD,  No.  5  at 
n.A.). 

In  its  Policy  Statement,  issued 
subsequent  to  the  filing  of  WSU/WSD's 
comments,  the  Department  stated  that 
the  criteria  in  NEMA  MGl-1993. 
paragraph  12.44.  "Variations  bom  Rated 
Voltage  and  Rated  Frequency."  which 
includes  the  10  percent  voltage 
tolerance  criterion,  should  be  used  to 
determine  whether  a  motor  not  rated  at 
230  or  460  volts  or  60  Hertz  would 
nevertheless  be  within  EPCA's 
definition  of  "electric  motor."  The 
Department  also  indicated  in  the  Policy 
Statement,  and  continues  to  beUeve. 
that  such  criteria  apply  in  determining 
whether  a  motor  meets  the  "electric 
motor"  definition  in  the  proposed  rule. 
The  Department  is  aware  of  no 
opposition  to  these  positions,  including 
its  view  that  the  10  percent  tolerance  is 
to  be  used  to  determine  which  motors 
are  covered  by  EPCA  efficiency 
requirements.  Moreover.  DOE  sees  no 
reason  to  include  this  tolerance  in  the 
regulatory  definition  of  electric  motor, 
but  not  the  other  variations  addressed  in 
NEMA  MGl-1993  paragraph  12.44.  To 
include  all  of  these  variations,  however, 
would  increase  substantially  the 
complexity  of  the  definition.  For  these 
reasons,  DOE  believes  that  it  is 
unnecessary  to  add  to  the  final  rule 
language  proposed  by  WSU/WSD  on 
this  point. 

2.  Basic  Model 

The  proposed  rule  defines  "basic 
model"  to  mean  "all  units  of  a  given 
type  of  covered  equipment  (or  class 
thereof)  manufactured  by  a  single 
manufacturer,  and.  with  respect  to 
electric  motors,  which  have  the  same 
rating,  have  electrical  characteristics 
that  are  essentially  identical,  and  do  not 
have  any  differing  physical  or 
functional  characteristics  which  affect 
energy  consumption  or  efficiency."  As 
used  in  this  definition,  "rating"  is  "one 
of  the  113  combinations  of  an  electric 
motor's  horsepower  (or  standard 
kilowatt  equivalent),  number  of  poles, 
and  open  or  enclosed  construction,  with 
respect  to  which  section  431.42 
prescribes  nominal  full  load  efficiency 
standards."  61  FR  60465  (November  27, 
1996). 

WSU/WSD  support  the  idea  of 
defining  "basic  model",  but  assert  that 
the  limits  on  what  electric  motors  can 
be  consolidated  into  a  particular  basic 
model  need  to  be  more  specific.  WSU/ 
WSD  suggest  that  electric  motors 
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consolidated  into  a  basic  model  have 
the  following  criteria:  (1)  identical 
enclosure  designation;  (2)  identical  and 
interchangeable  stator  cores;  (3) 
electrically  identical  windings,  i.e. 
circular  mils  and  ampere-turns  per  slot, 
winding  pattern,  and  resistance  in 
milliohms  per  rated  volt;  and  (4) 
identical  and  interchangeable  rotor  core 
and  cage.  WSU/WSD  also  recommended 
that  no  untested  model  of  motor  be 
adopted  into  a  basic  model 
consolidation  if  it  has  mechanical 
featiues  that  tend  to  increase  firiction  or 
windage  above  tested  models.  Such 
features  could  include  larger  bearings, 
sealed  versus  shielded  bearings,  a  larger 
or  higher  capacity  cooling  fan,  or  shaft 
grounding  brushes.  (WSU/WSD,  No.  5  at 
n.E.) 

The  Department  believes  that  many 
enclosure  designations  are  based  on 
physical  or  functional  characteristics 
which  have  nothing  to  do  with  the 
energy  consumption  or  efficiency 
performance  of  a  motor.  For  example, 
the  same  electrical  design  may  be  put 
into  enclosures  identified  as  open, 
dripproof,  splash-proof,  semi-guarded, 
guarded,  or  dripproof  guarded,  yet  the 
enclosiues  may  differ  only  in  the 
location  and  size  of  the  ventilation  holes 
in  the  frame.  Because  all  of  these 
enclosxires  would  have  different 
designations  using  standardized 
industry  terminology,  to  define  "basic 
model"  in  terms  such  as  "identical 
enclosure  designations"  or  "electrically 
identical  windings,"  as  recommended 
by  WSU/WSD,  would  appear  to  increase 
the  number  of  basic  models  immensely 
without  apparent  benefit.  In  another 
example,  the  same  electrical  design  is 
often  used  in  general  purpose  enclosed 
motors  and  explosion-proof  motors, 
differing  only  in  the  construction  and  fit 
of  the  joints  and  frame  openings  (shaft 
and  conduit  box  leads)  to  meet 
hazardous  location  requirements.  In  this 
case,  the  two  separate  motors  would 
necessarily  have  different  enclosure 
designations.  Both  would  be  considered 
enclosed  motors  that  could  be  included 
within  the  same  basic  model  as  that 
term  is  defined  as  in  section  431.2  of  the 
proposed  rule.  61  FR  60465  (November 
27, 1996),  although  under  the  WSU/ 
WSD  approach  they  would  be  different 
basic  models.  The  Department 
concludes  that  the  WSU/WSD  criteria 
for  characterizing  "basic  model,"  would 
lead  to  additional  testing  and  reporting 
that  are  unnecessary  to  achieve 
compliance  with  EPCA  efficiency 
requirements,  and  would  be  unduly 
burdensome  to  manufacturers. 
Therefore,  the  Department  is  adopting, 
in  today's  final  rule,  the  definition  of 


"basic  model"  at  61  FR  60465 
(November  27, 1996)  in  the  proposed 
rule. 

3.  General  Purpose 

The  descriptor  "general  purpose,"  is 
one  element  both  of  the  definition  of 
"electric  motor"  and  "definite  piupose 
motor"  at  sections  340{13)(A)  and  (B)  of 
EPCA,  respectively.  EPCA  characterizes, 
in  part,  a  "definite  purpose  motor"  as 
any  motor  "for  use  under  service 
conditions  other  than  usual"  and 
"which  cannot  be  used  in  most  general 
purpose  applications."  EPCA  defines 
neither  "general  purpose"  nor  "service 
conditions  other  that  usual." 

Section  431.2  in  tiae  proposed  rule 
defines  the  term  "general  purpose 
motor"  as  "any  motor  which  is  designed 
in  standard  ratings 'with  either:  (1) 
Standard  operating  characteristics  and 
mechanical  construction  for  use  under 
usual  service  conditions,  such  as  those 
specified  in  NEMA  Standards 
Publication  MGl-1993,  paragraph 
14.02,  'Usual  Service  Conditions,'  and 
without  restriction  to  a  particular 
application  or  type  of  application;  or  (2) 
Standard  operating  characteristics  or 
standard  mechanical  construction  for 
use  under  imusual  service  conditions, 
or  for  a  particular  type  of  application, 
and  which  can  be  used  in  most  general 
purpose  applications."  61  FR  60466 
(November  27.  1996). 

Underwriters  Laboratories  Inc.  (UL) 
expresses  difficulty  interpreting  what  is 
meant  by  "other  than  usual"  service 
conditions.  UL  asserts  that  (1)  the 
potential  for  misclassi  lying  a  motor  is 
prominent,  (2)  it  would  be  difficult  to 
conclusively  list  "unusual  service 
conditions."  and  (3)  it  would  be 
beneficial  to  have  criteria  for  "other 
than  usual"  service  conditions.  (UL.  No. 
9.  at  pg.  1.). 

The  Department  agrees  that  it  would 
be  beneficial  to  have  criteria  to  judge 
"other  than  usual"  service  conditions, 
and  that  would  be  a  formidable  task  to 
develop  criteria  that  would  account  for 
the  many  environmental,  power  supply, 
and  equipment  operating  characteristics 
which  individually  or  in  combination 
would  constitute  a  service  condition 
that  is  "other  than  usual."  NEMA 
Standards  Publication  MGl-1993 
paragraph  14.03,  "Unusual  Service 
Conditions"  lists  examples,  however,  of 
operating  conditions  which  require  the 
manufacturer's  consultation,  to 
determine  the  suitability  of  a  particular 
general  purpose  motor  being  considered 
for  an  application.  The  Department 
believes  that  no  single  item  exemplified 
in  paragraph  14.03,  by  itself,  necessarily 
establishes  the  existence  of  imusual 
service  conditions,  and  that  paragraph 


14.03  does  not  contain  an  exhaustive 
list  of  such  conditions.  Nevertheless,  to 
provide  guidance  as  to  the  meaning  of 
this  term,  in  the  definitions  of  both 
"general  purpose  motor"  and  "definite 
purpose  motor"  the  final  rule  cites 
paragraph  14.03  as  providing  examples 
of  unusual  service  conditions.  This  is 
done  in  the  same  way  that  the  proposed 
and  final  riiles  amplify  the  term  "usual 
service  conditions"  by  stating  "such  as 
those  specified"  in  paragraph  14.02  of 
MGl-1993,  "Usual  Service  Conditions." 

4.  Special  Purpose  Motor 

Section  340(13)(C)  of  EPCA  defines 
"special  piuTpose  motor"  as  "any  motor, 
other  than  a  general  purpose  motor  or 
definite  purpose  motor,  which  has 
special  operating  characteristics  or 
special  mechanical  construction,  or 
both,  designed  for  a  particular 
application."  Section  431.2. 
"Definitions,"  in  the  proposed  rule, 
clarifies  the  term  "special  purpose 
motor"  to  mean  "any  motor  that  is 
designed  for  a  particular  application, 
and  that  either  (1)  is  designed  in  non- 
standard ratings  with  special  operating 
characteristics  or  special  mechanical 
construction,  or  (2)  has  special 
operating  characteristics  and  special 
mechanical  construction." 

NEMA  objects  to  the  qualifying 
language,  "non-standard  ratings,"  in  the 
proposed  rule,  asserting  that  it  is 
common  for  special  purpose  motors  to 
have  standard  ratings,  not  non-standard 
ratings.  NEMA  further  asserts  that  it  is 
unclear,  what  the  Department  means  by 
"non-standard  rating."  It  states  that  the 
term  "rating"  in  section  431.2  of  the 
proposed  rule,  is  used  as  a  qualifier  in 
the  definition  of  "basic  model,"  to  refer 
to  one  of  the  113  combinations  of 
horsepower,  poles,  and  open  or 
enclosed  construction,  and  as  such 
appears  to  be  in  conflict  with  section 
431.42(b)  in  the  proposed  rule,  which 
applies  the  requirements  in  EPCA  to 
non-standard  ratings  through  an 
interpolation  methodology.  As  to  Part  2 
of  the  proposed  definition  of  "special 
piupose  motor,"  NEMA  alleges  a 
conflict  with  the  language  of  the  EPCA 
definition.  NEMA  claims  that  if  the 
Department  deleted  the  text  "in  non- 
standard ratings"  from  the  NOPR's 
proposed  definition  of  special  ptupose 
motor,  the  resulting  definition  would  be 
consistent  with  the  EPCA  definition. 
(NEMA,  No.  18  at  page  4.). 

The  Department  s  proposed  definition 
of  "special  purpose  motor"  was 
intended  to  clarify  the  distinction 
between  that  type  of  motor  and  motors 
that  would  be  "definite  piupose" 
motors  but  for  the  fact  that  ihey  can  be 
used  in  most  general  piupose 
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applications,  and  are  therefore  covered 
by  EPCA  requirements.  Upon  further 
review,  the  Department  has  decided  that 
EPCA's  definitions  sufficiently 
distinguish  between  these  types  of 
motors,  and  agrees  with  NEMA  that  the 
substance  of  IDOE's  proposed  definition 
departs  from  the  statutory  definition. 
Therefore,  the  definition  of  "special 
purpose  motor"  in  the  final  rule  is 
identical  to  the  statutory  definition  of 
that  term.  The  Department  disagrees, 
however,  with  NEMA's  assertion  that 
the  meaning  given  to  the  term  "rating" 
in  the  definition  of  "basic  model" 
apparently  conflicts  with  other  parts  of 
the  rule  and  creates  uncertainty.  The 
proposed  rule's  "basic  model" 
definition  states  that  such  meaning  of 
"rating"  is  "for  purpose  [sicl  of  this 
definition."  Thus  such  meaning  does 
not  apply  throughout  the  rule. 

5.  Accreditation 

Section  431.2  of  the  proposed  rule 
defines  "accreditation"  as  "recognition 
by  an  authoritative  body  that  a 
laboratory  is  competent  to  perform  all  of 
the  specific  test  procedures  that  are 
required  by  or  incorporated  into  this 
part."  61  FR  60465  (November  27, 
1996). 

N^iA  asserts  that  it  is  not  clear  as  to 
which  "test  procedures"  are  being 
refisrred  to  in  the  definition.  NEMA 
states  that  the  electric  motor  industry 
uses  the  term  "test  procedures"  to  apply 
to  the  IEEE  Standard  112-1996  or  CSA 
Standard  C390-93  methods  of 
conducting  tests  to  measure  motor 
efficiency.  These  methods  have  formed 
the  basis  of  proposed  accreditation 
programs  to  date.  (NEMA,  No.  18  at 
pMe  4.). 

The  Department  agrees  that  the 
proposed  definition  needs  to  be 
clarified,  and  that  accreditation  to 
perform  test  procedures  for  electric 
motors  is  with  reference  to  IEEE 
Standard  112  Test  Method  B  and  CSA 
Standard  C390  Test  Method  (1).  The 
Department  also  notes,  however, 
accreditation  would  generally  have  to  be 
based  on  the  version  of  the  test  method 
currently  incorporated  into  the  DOE 
regulations.  For  these  reasons,  in  today's 
final  rule,  the  term  "accreditation"  is 
defined  at  section  431.2  of  10  CFR  Part 
431,  as  recognizing  competence  to 
perform  the  IEEE  Std  112-1996  Test 
Method  B  and  CSA  Standard  C390-93 
Test  Method  (1)  for  electric  motors. 

6.  Average  Full  Load  Efficiency 

Section  431.2  of  the  proposed  rule 
defines  "average  fiill  load  efficiency"  to 
mean  "the  average  efficiency  of  a 
population  of  electric  motors  of 
dupUcate  design,  where  the  efficiency  of 


each  motor  in  the  population  is  the  ratio 
(expressed  as  a  percentage)  of  the 
motor's  useful  power  output  to  its  total 
power  input  when  the  motor  is  operated 
at  its  full  rated  load." 

NEMA  recommends  that  the 
clarifying  text,  "rated  voltage,  and  rated 
frequency,"  be  added  after  the  words 
"full  rated  load,"  in  the  definition  of 
"average  full  load  efficiency."  (NEMA, 
No.  18  at  page  4.).  Washington  State 
asserts  that  it  would  be  more  precise  to 
define  "average  full  load  efficiency"  as 
the  "arithmetic  mean  efficiency,"  since 
"average"  could  convey  various 
measures  of  central  tendencies,  such  as 
median  or  mode.  (WSU/WSD,  No.  5  at 
n.N.). 

The  Department  beUeves  that  the 
clarifying  text,  "rated  voltage,  and  rated 
frequency,"  proposed  by  NEMA,  is 
consistent  with  the  EPCA  definition  of 
"electric  motor,"  which  refers  to 
"Design  A  and  B"  and  "operating  on 
230/460  volts  and  constant  60  Hertz  line 
power  as  defined  in  NEMA  Standards 
Publication  MGl-1987."  Moreover,  the 
clarifying  text  provides  a  benchmark  for 
measuring  the  average  full  load 
efficiency  of  a  population  of  electric 
motors  of  duplicate  design  by  screening 
out  voltage  and  frequency  variations 
which  could  be  deleterious  to  efficiency 
under  running  conditions.  Therefore, 
the  Department  is  adding  the  words 
"rated  voltage,  and  rated  frequency"  in 
today's  final  rule.  The  Department  also 
imderstands  the  need  for  clarity  in  the 
definition  of  "average  efficiency"  per 
WSU/WSD's  comment,  and  is  adding 
the  term  "arithmetic  mean  efficiency" 
in  the  definition  of  "average  full  load 
efficiency." 

7.  Nominal  Full  Load  Efficiency 

The  term  "nominal  full  load  . 
efficiency"  in  section  341(13)(H)  of 
EPCA  means  "the  average  efficiency  of 
a  population  of  motors  of  duplicate 
design  as  determined  in  accordance 
with  NEMA  Standards  Publication 
MGl-1987."  Section  431.2  in  the 
proposed  rule  defines  the  term 
"nominal  full  load  efficiency"  as  it 
applies  to  an  electric  motor,  to  mean 
"the  nominal  efficiency  in  Column  A  of 
Table  12-8,  NEMA  Standards 
Publication  MGl-1993,  that  is  either  the 
closest  lower  value  to,  or  that  equals, 
the  average  full  load  efficiency  of 
electric  motors  of  the  same  design." 

NEMA  encourages  the  Department  to 
use  a  definition  of  "nominal  full  load 
efficiency"  as  it  is  in  NEMA  MGl-1993, 
to  avoid  the  confusion  of  more  than  one 
definition  of  "nominal  full  load 
efficiency."  NEMA  acknowledges  that 
the  MGl  definition  does  not  require  the 
manufactiu«r  to  select  a  single  value  for 


nominal  efficiency  from  Table  12-8  in 
NEMA  MGl,  but  that  the  manufacturer 
could  select  any  value  that  does  not 
exceed  the  average  full  load  efficiency 
of  the  population  of  motors.  NEMA 
contends  that  the  EPCA  definition  takes 
the  same  approach.  (NEMA,  No.  18  at  p. 
5.) 

Based  on  testimony  at  the  Public 
Hearing  on  January  15, 1997  (TR  pgs. 
57-60).  the  Department  understands 
that  the  fixed  values  in  Table  12-6B  in 
NEMA  MGl-1987  (Table  12-8  in  MGl- 
1993)  are  an  adopted  set  of  incremental 
values  that  manufacturers  have  chosen 
to  use  as  labeling  values.  The 
Department  is  aware  that  the  NEMA 
MGl  Table  12-6B  was  created  to 
prevent  mismarking  or  confusion  that 
could  occur  if  one  manufactxu«r,  for 
example,  labeled  a  motor  93.53  percent 
efficient  and  another  manufactiirer 
marked  a  motor  93.57  percent  efficient. 
Variations  in  materials,  manufacturing 
processes,  and  tests  can  result  in  motor- 
to-motor  variations  for  a  given  motor 
design,  so  that  the  full  load  efficiency 
for  motors  of  a  single  design  is  not  a 
imique  efficiency  but  rather  a  band  of 
efficiency.  The  NEMA  MGl  Table  12- 
6B  established  a  logical  series  of 
"nominal"  motor  efficiencies,  from 
which  the  motor  nameplate  efficiency 
marking  is  selected,  to  avoid  the 
inference  of  unrealistic  accuracy  that 
might  be  assumed  from  a  potentially 
infinite  number  of  labeled  efficiency 
values.  Thus,  paragraph  12.58.2  of 
NEMA  MGl-1993  provides  that  the  full 
load  efficiency  of  a  motor  shall  be 
identified  by  a  nominal  efficiency  value 
selected  fit)m  Table  12-8  (previously 
Table  12-6B  in  NEMA  MGl-1987), 
"which  shall  be  not  greater  than  the 
average  efficiency  of  a  large  population" 
of  such  motors.  Such  nominal  value 
could,  in  theory,  be  any  value  listed  in 
Table  12-8  that  is  not  greater  than  the 
average  efficiency  of  the  large 
population. 

The  Department's  proposed  definition 
resulted  from  a  belief  that 
manufactiu^rs  should  be  required  to  use 
for  each  motor  the  nominal  full  load 
value  that  corresponds  most  closely  to 
the  efficiency  test  or  calculation  results 
for  that  motor.  NEMA  has  stated, 
however,  that  other  analysis  might 
influence  a  manufacturer  to  select  a 
lower  value  for  a  particular  motor,  and 
that  a  manufacturer  would  be  unlikely 
to  select  a  value  lower  than  the  greatest 
value  that  could  be  supported. 

Notwithstanding  its  view  that  its 
proposed  definition  of  "nominal  full 
load  efficiency"  is  supported  by  the 
definition  of  that  term  in  EPCA,  the 
Department  also  believes  the  Act  can  be 
construed  as  supporting  use  of  the 
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approach  in  MGl-1993.  In  light  of 
NEMA's  comments,  the  Department  is 
adopting,  in  today's  final  rule,  a 
definition  of  "nominal  full  load 
efficiency"  that  conforms  to  the  use  of 
that  term  in  paragraph  12.58.2  of  MGl- 
1993. 

B.  Test  Procedures 

Section  343(a)(5)(A)  of  EPCA  requires 
that  the  test  procedures  to  determine  the 
efficiency  of  electric  motors  under 

EPCA  shall  be  the  test  procedures   

specified  in  NEMA  MGl-1987  and  IEEE 
Standard  112  Test  Method  B  (IEEE  112) 
for  motor  efficiency,  as  in  eH^ect  on  the 
date  of  the  enactment  of  the  Energy 
Policy  Act  of  1992.  If  the  test  procures 
in  NEMA  MGl  and  IEEE  112  are 
subsequently  amended,  the  Secretary  of 
Energy  is  lequiied  to  revise  the 
regulatory  test  procedures  for  electric 
motors  to  conform  to  such  amendments, 
"unless  the  Secretary  determines  by 
rule,  *  *  *  supporteid  by  clear  and 
convincing  evidence,  that  to  do  so 
would  not  meet  the  requirements  for 
test  procedures  described  in"  sections 
343(a)  (2)  and  (3)  of  EPCA. 

In  general,  the  Edison  Electric 
Institute  (EEI)  supports  the  energy 
efficiency  test  procediuvs  prescribed  in 
the  proposed  rule  because  they  are 
consistent  with  the  IEEE  and  the 
American  National  Standards  Institute 
procedures.  (EEI,  No.  15) 

1.  NEMA  Standards  Publication  MGl- 
1993,  with  Revisions  1  through  4 

In  the  NOPR,  the  Department  stated 
its  intention  to  adopt  the  test  procedures 
fat  the  measurement  of  energy 
efficiency  in  NEMA  MGl-1993  with 
Revision  1.  61  FR  60446,  60466,  60469 
(November  27, 1996).  Revision  2,  3  and 
4  have  also  been  added  to  MGl-1993. 
Revisions  2  and  3  make  editorial 
clarifications  to  the  determination  of 
effidmcy  and  losses  imder  MGl- 
12.58.1.  Whereas  in  MGl  Revision  1, 
motors  firom  1  to  125  horsepower  were 
tested  by  dynamometer  according  to 
IEEE  Standard  112  Test  Method  B  or 
CSA  Standard  C390  Test  Method  (1), 
MGl  Revision  4  extends  testing  by 
dynamometer  up  to  400  horsepower 
under  MGl-12.58.1,  thereby  including 
the  1  through  200  range  of  horsepower 
ratings  under  EPCA. 

The  Department  does  not  intend  to 
determine  that  the  test  procedure 
amendments  in  Revisions  2-4  of  MGl- 
1993  foil  to  meet  the  requirements  of 
sections  343(a)(2)  and  (3)  of  EPCA,  42 
U.S.C  6314(a)(2)  and  (3),  except  to  the 
extent  that  sudi  a  determination  is 
warranted,  as  discussed  below,  with 
respect  to  certain  provisions  of  IEEE  Std 
112-1996  Test  Method  B  (which  MGl 


references).  The  Department  is  adopting, 
in  today's  final  rule,  the  test  procedure 
requirements  to  measure  energy 
efficiency  and  losses  in  NEMA  MGl 
with  Revisions  1  through  4,  but  with 
certain  modifications  to  IEEE  Std  112- 
1996  Test  Method  B. 

2.  Modifications  to  the  IEEE  Std  112- 
1996  Test  Method  B 

IEEE  Std  112-1991  Test  Method  B 
was  incorporated  into  the  proposed 
rule,  but  was  revised  and  superseded  by 
IEEE  Std  112-1996,  which  was 
published  May  8, 1997.  A  minor 
revision  was  made  in  IEEE  Std  112- 
1996  on  January  20, 1998,  when  IEEE 
issiied  a  notice  of  correction  for  the 
calculation  at  item  (28)  in  section  10.2 
Form  B-Test  Method  B:  "Calculation 
form  for  input-output  test  of  induction 
machine  with  segregation  of  losses  and 
smoothing  of  stray-load  loss."  Under 
section  343(a)(5)(B)  of  EPCA,  42  U.S.C. 
6314(a)(5)(B),  DOE  must  now  adopt  the 
test  procedures  in  IEEE  Std  112-1996 
with  the  minor  revision,  unless  clear 
and  convincing  evidence  supports  a 
conclusion  that  such  test  procedures  are 
not  reasonably  designed  to  produce  test 
results  which  reflect  energy  efficiency, 
or  are  unduly  burdensome  to  conduct. 

The  Department  compared  IEEE  Std 
112-1991  to  IEEE  Std  112-1996  to 
determine  whether  there  were 
difiiarences  in  the  two  versions  of  Test 
Method  B,  and,  if  so,  whether  to  adopt 
Test  Method  B  in  IEEE  Std  112-1996 
into  the  final  rule  for  electric  motors.  As 
a  result  of  its  analysis,  the  Department 
believes  Test  Method  B  in  IEEE  Std 
112-1996  improves  upon  the  version  of 
that  test  method  in  IEEE  Std  112-1991, 
because  JWP-  Std  112-1996  includes: 
tightened  tolerances  on  metering 
instrumentation  (IEEE  112,  clause  4);  a 
more  comprehensive  and  consolidated 
verl)al  description  of  the  components  of 
Test  Method  B  (IEEE  112,  clause  6.4); 
and  specific  formulae  provided  for 
calculation  of  stator  PR  losses  (IEEE 
112,  clause  5.1).  

After  publication  of  IEEE  Std  112- 
1996  in  May  1997,  however,  the 
Department  became  aware,  through 
information  submitted  by  a  testing 
laboratory  that  has  gained  experience 
using  the  test  procedure,  that  Test 
Method  B  in  IEEE  Std  112-1996 
contains  1)  typographical  errors,  2) 
statements  of  procedure  that  are  open  to 
interpretation,  and  3)  incorrect 
information.  For  a  given  motor,  these 
defects  could  cause  varying 
measurements  of  efficiency,  or  errors 
ranging  from  plus  or  minus  one-half  to 
one  and  one-half  percentage  points  in 
measured  efficiency,  thereby  throwing 
an  electric  motor  into  the  next  higher  or 


lower  level  of  nominal  efficiency,  and 
effectively  rendering  it  either  in  or  out 
of  compliance  with  the  applicable  EPCA 
efficiency  standard.  Subsequently,  the 
Department  confirmed  the  existence  of 
these  types  of  problems  with  IEEE  Std 
112-1996  through  contacts  with  other 
testing  laboratories,  a  certification 
organization,  and  manufactiirera,  each 
known  to  have  experience  with  IEEE 
Standard  112-1996,  and  through 
discussions  with  the  Chairman  of  the 
TKFK  Induction  Power  Subcommittee. 
(IEEE  has  since  corrected  one  such 
error,  in  its  January  1998  notice  of    - 
correction.)  In  siun,  although  Test 
Method  B  in  IEEE  Std  112-1996  has 
several  advantages,  mentioned  above,  it 
also  has  typographical  errors,  provisions 
subject  to  interpretation,  and  incorrect 
information. 

The  Department  announced  its 
intention,  in  the  Federal  Register,  at  63 
FR  34758  (June  25, 1998),  that  the  final 
rule  would  prescribe  IEEE  Std  112-1996 
Test  Method  B,  with  the  January  1998 
correction,  as  a  test  procedure  imder 
EPCA  for  determining  the  energy 
efficiency  of  electric  motors,  but  with 
certain  modifications  set  forth  at  63  FR 
34759-62  (Jtme  25, 1998).  The 
Department  reopened  the  comment 
period  on  the  proposed  rule  for  motors, 
in  part  to  solicit  comments  on  these 
modifications.  The  Department  noted, 
63  FR  34759  (June  25, 1998),  that  it  was 
not  altering  the  IEEE  test  procedure,  but 
was  "proposing  only  to  mandate  certain 
modifications  to  IEEE  112-1996  Test 
Method  B  when  it  is  used  for  purposes 
of  measuring  efficiency  under  EPCA." 

The  Department  received  six  sets  of 
comments  on  these  proposed 
modifications  to  IEEE  Std  112-1996 
Test  Method  B.  There  is  general 
acknowledgment  that  IEEE  Std  112- 
1996  Test  Method  B  needs  modification 
or  correction,  but  some  conunentere 
opposed  changes  by  the  Department  for 
purposes  of  EPCA.  In  general.  Advanced 
Energy  Corporation  and  Zentralverband 
Elek^technik-und  Elektronikindustrie 
e.V.  (ZVEI)  support  the  Department's 
corrections  and  modifications  to  IEEE 
Std  112-1996.  (AEC,  No.  35  and  ZVEI, 
No.  37  pgs.  2-3.).  GE  Motors,  NEMA 

and  AC^E.  however,  assert  that 

corrections  and  modifications  to  IEEE 
Standard  112-1996  Test  Method  B 
should  be  accomplished  instead  through 
the  volimtary  standards  making  process 
(GE,  No.  39,  and  NEMA/ACEEE,  No. 
38).  NEMA  and  ACEEE  oppose  the 
Department's  making  any  modifications 
or  corrections  to  the  IEEE  Standard  112- 
1996  Test  Method  B  on  grounds  that 
such  changes  could  (1)  unnecessarily 
lengthen  the  time  for  completion  of  the 
find  rule  for  motore;  (2)  differ  from 
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dianges  which  might  be  made  by  IEEE; 
(3)  delay  manufacturers  from  certifying 
compliance  and  disrupt  laboratory 
accreditation  programs;  and  (4)  create 
confusion  in  the  industry  because  there 
would  be  two  versions  of  TKKK  Standard 
112,  one  for  electric  motors  covered  by 
EPCA  and  one  for  motors  not  covered  by 
EPCA.  NEMA  and  ACEEE  also  assert 
that  the  many  typographical  errors  and 
provisions  subject  to  interpretation  have 
been  dealt  with  by  motor  manufacturers 
and  are  not  a  problem.  NEMA  and 
ACEEE  recommend  that  the  Department 
adopt  IEEE  Std  112-1996,  with  the 
January  20, 1998  revision,  and  without 
the  corrections  and  modifications 
proposed  in  the  reopening  notice 
(NEMA/ACEEE,  No.  38).  GE  Motors 
agrees  with  the  Department  that 
typographical  errors  in  IEEE  Standard 
112  should  be  corrected,  but  asserts  that 
instead  of  changing  the  IEEE  Standard 
112  Test  Method  B  for  use  under  EPCA, 
the  Department  should  communicate  its 
understanding  of  the  needed  corrections 
and  modifications  to  the  National 
Institute  of  Standards  and  Technology/ 
National  Voluntary  Laboratory 
Accreditation  Program  (NIST/NVLAP) 
for  appUcation  in  its  proficiency  testing 
program  for  electric  motors.  (GE,  Nos. 
39, 46).  IEEE  submitted  the 
Department's  June  25. 1998,  reopening 
notice  to  the  IEEE  Induction  Machinery 
Subcommittee  for  its  review  and 
recommendations,  and  stated  that  it 
would  "take  any  action  deemed 
necessary  to  update  or  amend"  IEEE  Std 
112-1996.  But  IEEE  did  not  indicate 
when  it  would  address  the  points  in  the 
reopening  notice.  (IEEE,  No.  34). 

The  E)epartment  understands  that 
IEEE  typically  updates  its  standards 
approximately  every  five  years,  and  that 
the  next  revision  of  IEEE  Std  112-1996 
is  scheduled  for  the  year  2001,  although 
it  might  be  published  in  the  year  2000. 
(Martiny/Knab,  No.  41;  IEEE,  No.  46).  In 
the  Department's  view,  this  would  be 
too  great  a  delay  in  correcting  IEEE 
Standard  112  for  use  under  EPCA.  The 
Department  also  understands  industry 
concern  that,  subsequent  to  any  changes 
the  Department  would  make,  iFFrE 
might  make  different  changes  to  IEEE 
Standard  112.  Nevertheless,  if  and  when 
such  changes  are  forthcoming  from 
IEEE,  the  Department  will  essentially  be 
required,  imder  section  343(a)(5)(B)  of 
EPCA,  to  incorporate  such  dianges  in  to 
the  DOE  test  procedures  under  EPCA, 
unless  the  Secretary  properly 
detennines  otherwise.  In  regard  to 
laboratory  accreditation  programs,  any 
changes  to  IEEE  Standard  112  Test 
Method  B  for  purposes  of  EPCA  would 
be  applied,  for  consistency,  in  the  NIST/ 


NVLAP  accreditation  program.  NIST/ 
NVLAP  has  advised  DOE.  however,  that 
the  changes  in  today's  final  rule  would 
not  affect  existing  or  futiue  NIST/ 
NVLAP  accreditations  of  laboratories  to 
test  motors  for  energy  efficiencv.  (NIST/ 
NVLAP,  No.  45).  As  to  the  assertion  that 
the  typographical  errors  and  procedures 
subject  to  interpretation  are  not 
problematic,  use  of  IEEE  Standard  112 
has  been  volimtary  until  recently.  But 
under  today's  rule,  it  will  be  mandatory, 
and  will  be  the  basis  for  determining 
whether  manufacturers  are  complying 
with  EPCA  and  can  sell  their  products. 
When  a  test  procedure  is  used  in  this 
type  of  mandatory  environment,  there  is 
greater  need  than  in  a  voluntary 
environment  for  it  to  be  precise  and 
uniformly  applied. 

Upon  consideration  of  the  comments 
received  and  further  review  of  the 
issues,  the  Department  continues  to 
believe,  for  the  reasons  stated  in  the 
reopening  notice  and  this  notice,  that 
IEEE  Std  112-1996  Test  Method  B 
should  be  adopted  as  the  EPCA  test 
procedure  for  electric  motors,  but  with 
certain  modifications  and  corrections. 
The  Department  emphasizes,  however, 
that  such  modifications  and  corrections 
in  today's  rule  do  not  fundamentally  or 
extensively  alter  IEEE  Std  112-1996 
Test  Method  B.  Rather,  these  changes 
are  essentially  technical  corrections  and 
interpretations  of  Test  Method  B,  which 
fine  tune  and  clarify  it,  will  enable  it  to 
work  better,  and  realize  the  intent  of  the 
test  procedure.  The  Department 
disagrees  with  the  claims  that  these 
changes  will  delay  compliance 
certification  or  create  a  second  version 
of  IEEE  Standard  112  that  will  cause 
confusion.  Instead,  the  test  procedure  in 
today's  rule  in  essence  conforms  to  IEEE 
Std  112-1996.  Furthermore,  as 
demonstrated  by  the  discussion  in  this 
notice  and  in  the  reopening  notice, 
absent  the  changes  contained  in  this 
rule,  IEEE  Std  112-1996  Test  Metiiod  B 
would  not  be  reasonably  designed  to 
produce  results  that  reflect  energy 
efficiency  and  would  be  unduly 
burdensome  to  conduct.  Consequently, 
changes  in  Test  Method  B,  as  described 
in  the  following  passages,  are 
incorporated  into  today's  rule. 

a.  Typographical  Errors 

Page  17,  subclause  6.4.1.3,  No-load 
test,  currently  reads:  "See  5.3  including 
5.33,  *  *  *."  In  today's  final  rule,  this 
reference  is  changed  to  read:  "See  5.3 
including  5.3.3,  *  •  *." 

Page  48,  item  (24),  the  formula  for 
shaft  power  in  watts,  ourently  reads:  "Is 
equal  to  ((23)  •  (iDJ/kj",  but  die 
constant  k2  is  not  defined.  At  section 
n.A.l.b.  of  the  reopening  notice,  the 


Department  proposed  to  correct  the 
constant  "kz"  in  item  (24)  to  the 
constant  "k".  The  formula  in  item  (24) 
would  then  read:  "Is  equal  to  [(23)  • 
(ll)l/k".  63  FR  34759  (June  25, 1998). 
Also,  page  48,  item  (29)  currently  reads: 
"See  4.3.2.2  Eq.  4."  The  Department 
stated,  at  section  n.A.  2.c.,  that  such 
reference  to  equation  (4)  in  subclause 
4.3.2.2,  Slip  correction  for  temperature, 
without  explanation,  could  cause 
confusion  and  errors,  since  the  terms  in 
equation  (4)  used  to  correct  slip 
measurements  to  the  specified  stator 
temperature,  are  defined  differently 
ftx)m  similar  terms  used  in  10.2  For^B. 
63  FR  34760  (June  25,  1998). 

NEMA  and  ACEGE  assert  that  it  is 
preferable  to  change  the  constant  "k"  in 
item  (22)  to  "kj"  since  tiiis  would 
follow  in  sequence  the  previous 
appearance  of  the  constant  "ki"  in  item 
(16).  Such  a  change  would  also 
eliminate  some  of  the  confusion  the 
Department  notes  in  section  I1.A.2.C,  of 
the  reopening  notice,  concerning  the 
diffei^nt  definitions  given  for  "k"  in 
subclause  4.3.2.2  and  "k"  in  item  (22) 
on  page  48,  since  "k"  would  no  longer 
be  included  in  item  (22).  (NEMA/ 
ACEEE  No.  38  at  pg.  2). 

The  Department  understands  that 
there  is  not  a  consistent  definition  of 
terms  throughout  IEEE  Std  112-1996. 
For  example,  the  term  "k"  is  used  in 
sections  4.3.1,  7.2.2,  7.3.2.1,  7.3.2.2, 
7.3.2.3, 10.1  and  10.2  of  IEEE  Std  112- 
1996  to  convert  power  in  watts  to 
torque,  and  in  sections  4.2.3,  4.3.2.2  and 
8.3.3  as  the  temperature  intercept  for 
computing  the  resistance.  The  term  "k" 
without  subscripts  in  TKr-T^  Standard  112 
is  used  often  to  mean  different  things, 
and*  therefore  it  has  been  the  practice  to 
define  its  meaning  within  each  section 
where  it  is  used.  (NIST/NVLAP,  No.  45). 
The  Department  belie\'es  that  the  NEMA 
and  ACEEE  change  has  merit  and  would 
eliminate  some  of  the  confusion 
described  in  sections  n.A.l.b.  and 
II.A.2.C.  of  the  reopening  notice,  both 
with  page  48,  item  (24)  in  the  formula 
for  shaft  power  in  watts,  and  subclause 
4.3.2.2  equation  (4).  63  FR  34759. 
Therefore,  in  lieu  of  the  change 
proposed  by  the  Department  in  its 
reopening  notice  for  page  48,  item  (24). 
the  Department  will  change  the  torque 
constant  at  page  48,  item  (22)  of  IEEE 
Standard  112  Test  Method  B,  from  "k" 
to  "kj",  in  today's  final  rule.  The  term 
"kz"  at  item  (22)  would  then  read:  "kj 
=  9.549  for  torque,  in  N»m"  and  "kj  = 
7.043  for  torque,  in  lbf»ft."  Both  the 
formula  at  page  48,  item  (24),  and  the 
constant  "k"  for  conductivity  at  page  7. 
subclause  4.3.2.2  equation  (4).  are 
adopted  without  change  from  the  IEEE 
Std  112-1996  Test  Method  B. 
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b.  Provisions  Subject  to  Interpretation 

Page  8,  subclause  5.1.1,  "Specified 
temperature"  provides  three  methods, 
listed  in  order  of  preference,  to 
determine  the  '*sf>ecified  temperatme" 
used  in  making  resistance  corrections: 
(a)  measured  temperatxue  rise  by 
resistance  from  a  rated  load  temperature 
test;  (b)  measured  temperature  rise  on  a 
duplicate  machine;  and  (c)  use  of  a 
temperature  correction  table  when  rated 
load  temperatiue  has  not  been 
measured.  The  Department  understands 
that  only  options  "a"  or  "b"  in 
subclause  5.1.1  are  applicable  to  Test 
Method  B.  Information  provided  to  the 
Department  indicated,  however,  that 
option  "c"  is  being  misapplied  to  Test 
Method  B.  Therefore,  at  section  II.A.Z.a. 
of  the  reopening  notice,  the  Department 
sought  comment  on  whether  its  test 
procediue  rule  should  incorporate  into 
subclause  5.1.1  the  following  language: 
"(Method  B  only  allows  the  use  of 
preference  a)  or  b).)"  63  FR  34759-60 
(June  25, 1998). 

AEC  supports  the  Department's  ' 
siiggested  modiBcation  of  section  5.1.1. 
AEC  agrees  that  a  complete  and 
thorough  reading  of  IEEE  Standard  112- 
1996  would  make  it  clear  that 
preference  "c"  is  not  compatible  with 
Test  Method  B,  as  the  Department 
argues  at  section  II.A.2.a.  of  its 
reopening  notice,  63  FR  34760  (June  25, 
1998).  However,  AEC  asserts  that  IEEE 
Standard  112-1996  is  frequently  used  as 
a  reference  document  where  only  a  few 
clauses  are  reviewed  at  a  given  time, 
and  that  the  proposed  modification 
would  preclude  the  inadvertent 
application  of  "c"  to  Test  Method  B. 
(AEC,  No.  35  at  pg.  2).  Also, 
Underwriters  Laboratories,  Lincoln 
Electric,  and  NIST/NVLAP  agree  with 
the  proposed  revision  to  make  clear  at 
subclause  5.1.1  that  only  options  "a"  or 
"b"  are  applicable  to  Test  Method  B. 
(UL.  No.  43,  Lincok.  No.  44.  and  NIST/ 
NVLAP.  No.  45). 

The  E)epartment  concludes,  based  on 
the  aforementioned  comments,  that  the 
proposed  change  is  warranted  and 
would  eliminate  the  possibility  of 
misinterpreting  subclause  5.1.1.  which 
could  lead  to  distortion  of  efficiency 
values  by  misapplication  of  option  "c." 
Consequently,  in  today's  final  rule,  the 
Department  incorporates  into  the  first 
sentence  of  subclause  5.1.1  the 
following  language:  "(Test  Method  B 
only  allows  the  use  of  preference  a)  or 
b).)" 

Page  47,  the  procedure  to  measure 
temperature  in  item  (4)  Rated  Load  Heat 
Run  Stator  Winding  Temperature  is  not 
defined.  Information  in  the  footnote  at 
the  bottom  of  page  47, 10.2  Form  B, 


indicates  that  the  temperature  for  item 
(7).  which  is  used  as  a  basis  for  the 
temperatures  in  items  (4),  (27),  and  (16), 
can  be  either  determined  from  a 
temperature  detector  or  derived  from 
measurement  of  the  stator  resistance 
during  the  test.  The  Department 
proposed,  at  section  II.A.2.b.  of  its 
reopening  notice,  63  FR  34760  (June  25, 
1998),  that  the  method  of  measuring 
both  items  (4)  and  (7)  be  consistent. 
There  were  no  comments  to  the 
contrary.  NIST/NVLAP  conciu«  that  the 
modification  to  the  footnote  is 
appropriate  and  will  not  affect  its 
accreditation  of  laboratories.  (NIST/ 
NVLAP,  No.  45).  Therefore,  the 
Department  will,  in  today's  final  rule, 
incorporate  a  second  sentence  to  the 
footnote  at  the  bottom  of  page  47, 10.2 
Form  B,  to  read:  "The  values  for  t,  and 
t,  shall  be  based  on  the  same  method  of 
temperatiue  measiuement,  selected 
from  the  four  methods  in  subclause 

8  3" 

Page  48,  item  (27)  defines  Stiator  HR 
Loss,  in  W,  at  (t,fC,  and  item  (29) 
defines  Corrected  Slip,  in  r/min,  on  IEEE 
Std  112-1996  10.2  Form  B.  Page  48. 
item  (29)  currently  reads:  "See  4.3.2.2, 
Eq  4."  The  Department  believes  that 
such  reference,  without  explanation,  to 
equation  (4)  in  subclause  4.3.2.2,  Slip 
correction  for  temperature,  can  cause 
confusion  and  errors,  since  the  terms  in 
equation  (4)  used  to  correct  slip 
measurements  to  the  specified  stator 
temperature  are  defined  differently  from 
similar  terms  used  in  10.2  Form  B.  As 
set  forth  at  section  II.A.2.C.  of  the 
reopening  notice,  based  on  its 
examination  of  10.2  FormB  and 
supporting  sections  of  IEEE  Standard 
112,  the  Ctepartment  proposed  the 
following  modifications  to  clarify  the 
temperatiues  to  be  used  for  correcting 
the  stator  and  rotor  loss:  (1)  at  the  top 
of  10.2  Form  B  and  below  the  line  that 
defines  "rated  load  heat  run  stator 
winding  resistance,"  insert  a  new  line 
that  will  define  "t,"  as  it  is  defined  in 
6.4.3.2  and  6.4.3.3:  "Temperature  for 

Resistance  Correction  (t,)  = "C  (See 

6.4.3.2);"  (2)  add  a  note  at  the  bottom  of 
10.2  Form  B  to  read:  "NOTE:  The 
temperature  for  resistance  correction  (t,) 
is  equal  to  [(4)  -  (5)  +  25»C);"  (3)  add  the 
reference  "see  6.4.3.2"  to  the  end  of 
item  (27)  on  page  48;  and  (4)  change 
Item  (29)  on  page  48,  which  presently 
states  "See  4.3.2.2,  eq.  4,"  to  state:  "Is 
equal  to  (10)  •  (k,  +  (4)  -  (5)  +  25»C1  / 
[ki  +  (7)1,  see  6.4.3.3".  63  FR  37460-1 
(June  25, 1998). 

There  were  no  objections  to  the 
proposed  clarifications  of  temperatures 
to  be  used  for  correcting  stator  and  rotor 
loss.  The  Department  concludes  that  the 
proposed  modifications  will  reduce 


confusion  and  errors  in  the  IEEE  Test 
Method  B,  and  therefore  incorporates 
the  aforementioned  modifications  into 
today's  final  rule. 

Page  48,  item  (32),  the  equation  to 
correct  stray-load  loss  currently  reads: 
"Is  equal  to  AT*  where  A  =  slope  of  the 
curve  of  (26)  vs.  (23)  ^  using  a  linear 
regression  analysis,  see  6.4.2.7."  and  "T 
=  corrected  torque  =  (23)."  In  the 
reopening  notice,  the  Department  states 
both  its  concerns  about  this  equation  as 
well  as  considerations  supporting  use  of 
the  equation  as  written,  llie  Department 
stated  that  it  intends  to  adopt  IEEE  Std 
112-1996.  subclause  6.4.2.7.  Smoothing 
of  the  stray-load  loss,  without  change, 
but  is  still  considering  the  option  of 
making  the  change  to  add  a  restriction 
on  the  allowable  value  of  the  intercept. 
Also,  the  Department  invited  the 
submission  of  data  that  would  show  if 
any  significant  differences  do  occur 
between  the  final  determined  value  of 
efficiency  at  100  percent  rated  load,  for 
various  values  of  the  stray-load  loss 
intercept  in  repeated  tests  of  the  same 
motor.  63  FR  34761-62  (June  25, 1998). 

AEC  supports  the  modification  to 
subclause  6.4.2.7  to  add  a  restriction  on 
the  allowable  value  of  the  y  intercept, 
and  advises  the  Department  that  it  finds 
such  a  check  to  be  useful  in  verifying 
the  validity  of  test  data.  (AEC,  No.  35  at 

pg.2). 

ZVEI  cites  problems  with  the 
influence  of  a  systematic  measurement 
error  on  determined  stray  load  losses, 
and  rejects  modification  to  the  equation 
to  correct  stray  load  loss  on  the  basis 
that  it  would  only  offset  stochastic 
measurement  errors.  (ZVEI,  No.  37  pgs. 
2-3.). 

The  Department  has  been  advised  that 
it  would  be  premature  to  require  the 
absolute  value  of  B  to  be  less  than  10 
percent  of  the  total  loss.  (NIST/NVLAP, 
No.  45).  During  the  NIST/NVLAP 
accreditation  process  this  limit  on  the 
absolute  value  of  B  was  not  a 
requirement.  However,  the  data  from 
some  demonstration  tests  made  during 
the  on-site  inspections  of  the 
laboratories  requesting  accreditation 
were  all  well  within  the  10  percent  limit 
disoissed  in  the  reopening  notice.  The 
Department  believes  that  fiiture 
investigation  of  this  subject  is 
warranted.  Presently,  however,  there  is 
insufficient  data  available  to  support  a 
specific  limit  for  the  value  of  B. 

Therefore,  the  Department  will       

incorporate,  into  today's  final  rule,  IEEE 
Std  112-1996.  subclause  6.4.2.7. 
Smoothing  of  the  stray-load  loss, 
without  change.  Nevertheless,  the 
Depeirtment  continues  to  be  interested 
in  receiving  data  on  this  subject  for 
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future  consideration  of  a  restriction  on 
the  allowable  value  of  the  intercept. 

Page  17,  subclause  6.4.1.3,  "No-load 
test,"  in  the  second  sentence,  currently 
reads:  "Prior  to  making  this  test,  the 
machine  shall  be  operated  at  no-load 
until  both  the  temperature  and  the  input 
have  stabilized."  Information  provided 
to  the  Department  indicated  that  the 
requirements  for  temperature  and  input 
stabiUzation  during  the  no-load  test 
appear  to  be  undefined  and  could  cause 
confusion.  To  clarify  the  pertinent 
subclause  for  temperature  stabilization, 
the  Department  proposed,  at  section 
n.A.Z.e.  of  the  reopening  notice,  to 
modify  the  second  sentence  in  6.4.1.3  to 
read:  "Prior  to  making  this  test,  the 
machine  shall  be  operated  at  no-load 
until  both  the  temperat\u«  has  stabilized 
(see  8.6.3)  and  the  input  has  stabilized." 
63  FR  34762  (June  25, 1998). 

AEC  disagrees  with  the  Department's 
proposal  to  modify  subclause  6.4.1.3  by 
spediying  temperature  stabilization  per 
subclause  8.6.3.  AEC  asserts  that 
subclause  8.6.3  is  a  temperature 
stabilization  definition  for  determining 
the  end  of  a  rated-load  heat-run,  is 
much  too  stringent  a  requirement  for  the 
no-load  test,  and  would  add 
approximately  two  hovas  of  testing  time 
to  each  motor  test.  Also,  according  to 
AEC,  the  proposed  modification  would 
create  confusion  with  the  execution  of 
no-load  stabilization,  as  defined  in 
sections  5.3  and  4.3.1.1  of  IEEE 
Standard  112  Test  Method  B.  AEC 
suggests  that  subclause  6.4.1.3  be 
modified  to  omit  the  reference  to 
temperature  stabilization,  i.e.,  remove 
the  words  "both  the  temperature  and 
the  input  have,"  and  replace  them  with 
"the  input  has."  AEC  explains  that 
subclause  6.4.1.3  already  references 
subclause  5.3,  Core  loss  and 
stabilization,  which  defines  "power 
stabilization."  AEC  asserts  that  its 
modification  will  retain  the  "power 
stabilization"  component,  produce 
consistent,  repeatable  test  results,  and 
make  subclause  6.4.1.3  consistent  with 
subclauses  5.3  and  4.3.1.1,  as  well  as 
with  the  no-load  test  as  defined  in  IEEE 
Std  112-1991  Test  Method  B. 

Further,  AEC  asserts  that  there  is  no 
need  for  temperature  stabilization  as 
part  of  a  no-load  test,  based  upon 
indications  that  the  reference  to 
"temperature  stabilization  at  no-load" 
in  subclause  6.4.1.3  was  not  one  of  the 
IEEE  Induction  Power  Subcommittee's 
proposed  changes  in  drafting  IEEE  Std 
112-1996  Test  Method  B.  (AEC,  No.  35 
and  Martiny,  No.  42).  The  Department 
has  been  advised  through  NIST/NVLAP 
that  laboratories  testing  motors 
according  to  IEEE  Standard  112-1996 
Test  Method  B  typically  interpret 


subclause  6.4.1.3  to  require  only  that  the 
input  watt  reading  not  vary  over  3 
percent,  and  to  disregard  any 
requirement  for  temperature 
stabilization.  (NIST/NVLAP,  No.  45). 
Since  the  no-load  test  is  made  after  the 
load  test  and  dynamometer  correction 
test,  the  motor  is  usually  substantially 
below  rated  temperature  and  the 
temperature  changes  are  small  with 
time.  Consequently,  the  Department 
withdraws  its  proposed  modification,  at 
section  II.A.2.e.  of  the  reopening  notice, 
to  include  "temperature  stabilization" 
in  subclause  6.4.1.3  of  the  IEEE 
Standard  112  Test  Method  B.  Instead, 
the  Department  is  persuaded  by  AEC's 
comments  to  modify  the  second 
sentence  in  6.4.1.3  and  will  incorporate 
the  following  into  today's  final  rule: 
"Prior  to  making  this  test,  the  machine 
shall  be  operated  at  no-load  until  the 
input  has  stabilized."  (AEC,  No.  35). 
The  Department  believes  the 
modification  provided  by  AEC  will 
eliminate  the  confusion  with  subclause 
6.4.1.3,  which  is  identified  at  section 
II.A.2.e.  of  the  reopening  notice,  and 
will  not  be  unduly  burdensome  on 
manufacturers. 

c.  Incorrect  Information 

Page  40.  subclause  8.6.3,  Termination 
of  test,  the  first  and  third  sentences 
currently  read:  "For  continuously  rated 
machines,  readings  shall  be  taken  at 
intervals  of  Vz  h[our]  or  less.  •  *  *  For 
continuous  rated  machines,  the 
temperature  test  shall  continue  until 
there  is  1  "C  or  less  change  in 
temperature  rise  between  two 
successive  readings."  As  written, 
however,  this  language  allows 
temperature  readings  to  be  taken  at 
intervals  as  brief  as  five  seconds,  for 
example.  If  such  short  intervals  are 
used,  there  could  be  little  or  no  rise  in 
temperature  between  any  two 
consecutive  readings,  even  if  the  motor 
temperatiue  is  actually  still  rising. 
Consequently,  the  motor's  temperature 
could  be  misconstrued  as  being  stable. 
The  Department  proposed,  at  section 
II.A.3.  in  the  reopening  notice,  to 
change  the  third  sentence  in  subclause 
8.6.3  (the  second  clause  quoted  above) 
to  read:  "For  continuous  rated 
machines,  the  temperature  test  shall 
continue  until  there  is  1  "C  or  less 
change  in  temperature  rise  over  a  30- 
minute  time  period." 

NIST/NVLAP  concurs  with  the 
proposed  change  to  subclause  8.6.3, 
because  it  is  consistent  with  the  manner 
in  which  accredited  laboratories  are 
interpreting  the  temperature 
measurement  procedure.  (NIST/NVLAP, 
No.  45).  No  comments  were  received  to 
contradict  this  proposed  change  and  for 


the  reasons  stated  in  the  reopening 
notice,  the  Department  adopts  this 
proposed  change  in  today's  final  rule. 

d.  Summary 

In  sum,  the  Department  is  convinced 
that  there  is  sufficient  evidence  to 
warrant  use  of  IEEE  Std  112-1996  Test 
Method  B,  with  the  aforementioned 
corrections,  and  no  substantial  evidence 
to  the  contrary.- Such  corrections  would 
provide  an  accurate  measuirement  of  the 
energy  efficiency  of  the  motor  being 
tested,  and  a  measurement  that  is 
repeatable  from  one  test  to  the  next  of 
the  same  motor  or  comparable  motors. 
In  addition,  the  Department  believes 
that,  with  these  corrections, 
manufacturers  would  not  be  burdened 
by  having  to  resolve  problemS^^  related  to 
typographical  errors,  unclear  provisions, 
and  imnecessary  references  to  other 
parts  of  IEEE  Standard  112.  Therefore, 
the  Department  incorporates,  into 
today's  final  rule  for  motors,  the  test 
procedures  in  IEEE  Std  112-1996  Test 
Method  B,  the  correction  to  the 
calculation  at  item  (28)  in  section  10.2 
Form  B-Test  Method  B  issued  by  n=T:K 
on  January  20, 1998,  and  the 
aforementioned  corrections  and 
modifications. 

C.  Determination  of  a  Motor's  Efficiency: 
Use  of  Accredited  Laboratories  and 
Certification  Programs,  Selection  of 
Basic  Models  for  Testing.  Alternative 
Means  To  Measure  Efficiency,  and 
Sampling  Plans  for  Testing 

1.  Summary  of  DOE's  Proposals 

Section  343(a)(2)  of  EPCA,  42  U.S.C. 
6314(a)(2),  requires  that  the  test 
procedures  prescribed  for  electric 
motors  by  DOE  be  "reasonably  designed 
to  produce  test  results  which  refiect 
energy  efficiency,"  yet  not  be  "unduly 
burdensome"  to  conduct.  As  per  the 
proposed  rule  at  10  CFR  431.24,  t/n/te 
to  be  tested,  a  manufacturer  would 
initially  determine  the  efficiency  of  at 
least  five  basic  models  by  testing,  and  of 
its  remaining  models  either  by  testing  or 
by  use  of  an  Alternative  Efficiency 
Determination  Method  (AEDM).  61  FR 
60466-67  (November  27. 1996).  (Such 
testing  to  initially  determine  efficiency 
is  referred  to  as  "compliance  testing.") 
Section  431.24  provides  (1)  criteria  for 
deciding  which  basic  models  should 
undergo  compliance  testing,  (2)  a 
sampling  plan  for  determining,  for  each 
such  basic  model,  how  many  and  which 
units  must  be  tested,  (3)  criteria  for  the 
acceptabihty  of  an  AEDM,  including  a 
requirement  that  the  AEDM  be 
substantiated  by  applying  it  to  five  basic 
models  that  have  been  tested  for 
efficiency,  and  (4)  requirements  for 
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subsequent  verification  of  an  AEOM. 
Under  section  431.25  of  the  proposed 
rule,  the  efficiency  of  a  basic  model 
must  be  either  certified  by  a  third-party 
certification  organization,  or  based  on 
testing  (compliance  testing  and,  where 
an  AEDM  is  used,  testing  to  substantiate 
the  AEDM)  that  has  been  conducted  in 

an  accredited  laboratory.  

As  per  the  proposed  10  CFR  431.127, 
Enforcement,  the  Department  would 
ascertain  in  an  enforcement  proceeding, 
which  could  include  testing 
("enforcement  testing"),  whether  a 
motor  complies  with  the  applicable 
energy  efficiency  standard  and  with  the 
labeled  value  of  efficiency.  61  FR  60472, 
60474-75  (November  27, 1996). 
Proposed  section  431.27  includes  a 
sampling  procedure  for  enforcement 

testing. 

In  the  reopening  notice,  the 
Department  proposed  for  consideration 
that  the  final  rule  prescribe  neither 
criteria  for  selecting  the  basic  models  for 
compliance  testing,  nor  a  sampling  plan 
for  such  testing,  when  a  motor's 
efficiency  is  certified  by  a  certification 
program.  The  Department  also  stated 
that  it  was  considering  adoption  of 
revised  sampling  plans  for  compliance 
and  enforcement  testing,  and  of 
provisions  for  withdrawal  of  DOE 
recognition  from  an  accreditation 
organization  or  certification  program 
that  deviates  from  the  standards  for 
recognition. 

Many  provisions  of  the  proposed  rule 
were  the  subject  of  little  or  no  comment 
or  dispute,  including  (1)  the 
requirement  that  a  manufacturer 
determine  through  testing  the  efficiency 
of  five  or  more  basic  models  (proposed 
section  431.24(a)).  (2)  allowing  the  use 
of  AEDMs  for  other  basic  models 
(proposed  section  431.24(a)),  (3)  the 
criteria  for  an  AEDM  (proposed  section 
431.24(a)(2)),  (4)  the  basic  approach  in 
Section  431.24(a)(3)  for  establishing  the 
accuracy  and  reliability  of  an  AEDM, 
and  (5)  the  provisions  for  subsequent 
verification  of  an  AEDM  (proposed 
section  431.24(b)(4)).  The  following 
addresses  matters  on  which  significant 
comments  were  received. 

2.  Issues  Involving  Both  Use  of 
Accredited  Laboratories  and  Use  of 
Certification  Organizations 

EPCA  directs  the  Department  to 
"require  manufacturers  to  certify 
through  an  independent  testing  or 
certification  program  nationally 
recognized  in  the  United  States,  that 
(any  electric  motor  subject  to  EPCA 
efficiency  standards]  meets  the 
applicable  standard."  EPCA  section 
345(c).  42  U.S.C.  6316(c).  Consistent 
with  the  approach  in  DOE's  program 


concerning  the  energy  efficiency  of 
residential  appliances,  section  431.123 
of  the  proposed  rule  provides  that  a 
manufacturer  must  certify  to  DOE  the 
compliance  and  the  efficiency  levels  of 
the  electric  motors  it  manufactures.  61 
FR  60471  (November  27, 1996).  The 
proposed  rule  meets  the  statutory 
mandate  that  certification  be  "through" 
an  independent  testing  or  certification 
program  by  requiring  a  manufacturer  to 
base  its  certification  on  use  of  such  a 
program,  i.e.,  a  manufacturer  must  use 
an  independent  testing  program  or  a 
certification  program  to  establish  a 
motor's  efficiency  level  and  compliance, 
which  it  then  certifies  to  DOE.  See  61 
FR  60458  (November  27, 1996). 

To  satisfy  the  intent  of  the 
"independent  testing"  provision  of 
Section  345(c)  of  EPCA,  and  given  the 
relative  paucity  of  independent  testing 
laboratories,  the  Department  proposed 
that  a  maniJacturer  be  permitted  to 
establish  compliance  based  on  testing 
carried  out  in  a  laboratory  accredited  by 
a  nationally  recognized  program  such  as 
the  National  Institute  of  Standards  and 
Technology/National  Voluntary 
Laboratory  Accreditation  Program 
(NIST/NVLAP).  The  laboratory  could  be 
the  manufactitfer's  own  laboratory.  As 
required  under  section  345(c),  the 
Department  also  permits  a  manufacturer 
to  certify  compliance  based  on  its 
participation  in  a  certification  program. 
61  FR  60455-56,  60458,  60467 
(November  27, 1996).. 

The  majority  of  comments  were 
supportive  of  these  proposals.  For 
example,  the  Association  of 
Independent  Scientific,  Engineering  and 
Testing  Firms  ("AOL",  formerly  the 
American  Coimcil  of  Independent 
Laboratories)  supports  the  adoption  of 
the  proposed  rule  regarding  test 
procedures  and  certification  for  energy 
efficiency  of  electric  motors,  and  in 
particular,  the  Department's  proposal  to 
allow  electric  motor  manufactxuers 
three  approaches  for  establishing 
compliance:  testing  in  the 
manufactiuer's  accredited  laboratory; 
testing  in  an  accredited  independent 
testing  laboratory;  or  use  of  a  third-party 
certification  program  (ACIL,  No.  7  and 
Public  Hearing  Tr.  Pgs.  123-124  '). 
However,  some  commenters  expressed 
concern  about  these  options  for 
compliance  certification. 

Zentralverband  Elektrotechnik-  xmd 
Elektronikindustrie  e.V.  (ZVEI)  asserts 
that  the  manufactiuer's  declaration 


'"Public  Hearing.  Tr.  Pgs.  123-124,"  refers  to  the 
page  numbers  of  the  transcript  of  the  "Public 
Hearing  on  Energy  Efficiency  Standards,  Test 
Procedures.  Labeling,  and  Certification  Reporting 
for  Certain  Commercial  and  Industrial  Electric 
Motors."  held  in  Washington,  DC.  January  15, 1997. 


should  be  the  preferred  method 
compared  with  third-party  certification, 
and  should  also  be  accepted  without 
requiring  testing  in  an  accredited 
laboratory.  (ZVEI,  No.  37,  pg.  2-3).  As 
to  third  party  certification,  on  the  one 
hand  the  proposed  rule  requires  the 
manufacturer  to  certify  compliance  to 
DOE,  a  requirement  that  is  retained  in 
today's  final  rule.  Thus,  ZVEI  appears  to 
have  the  erroneous  view  that  DOE  treats 
third  party  certification  as  an  alternative 
to  a  declaration  by  the  manufacturer.  As 
indicated  above,  the  third  party 
certification  contemplated  imder  today's 
rule  is  a  basis  for  the  manufacturer's 
declaration.  On  the  other  hand,  section 
345(c)  of  EPCA  clearly  directs  the 
Department  to  require  manufacturere  to 
certify  compliance  through  either  a 
testing  program  or  a  certification 
program.  A  preference  for  one  over  the 
other  might  be  barred  by  the  statute, 
and,  in  any  event,  DOE  believes  such  a 
preference  is  imwarranted  at  this  time 
given  the  potential  benefits  from  using 
a  certification  program.  See  61  FR  60457 
(November  27. 1996).  Concerning 
accreditation,  as  noted  above  use  of  an 
accredited  laboratory  serves  to  satisfy 
the  EPCA  provision  calling  for 
"independent"  testing,  and  a 
manufactiuer's  declaration  in  and  of 
itself  would  not  in  DOE's  view  satisfy 
the  intent  of  this  provision.  To  the 
extent  ZVEI  is  concerned  that  foreign 
manufacturers  would  be  unfairly 
burdened  by  having  to  test  in 
laboratories  accredited  in  the  United 
States,  DOE  notes  that  today's  final  rule 
permits  testing  at  a  laboratory 
accredited  by  an  accreditation  body 
having  a  mutual  recognition 
arrangement  with  NIST/NVLAP. 

Sterling  Electric,  Inc.  supports  the 
need  for  more  than  one  choice  when 
selecting  an  accrediting  body  or 
certification  organization  to  fulfill  the 
requirement  for  compliance  with  EPCA 
efficiency  standards.  (Sterling,  No.  13). 
The  ACIL  is  concerned  that  the  NOPR 
refera  to  only  two  private  organizations 
that  could  certify  electric  motors  to  the 
Department's  efficiency  standards,  and 
asks  that  the  final  proposal  not  refer  to 
any  one  certification  body  or 
accreditation  body.  (AOL,  No.  7.). 
These  organizations  were  identified  by 
a  manufacturer,  61  FR  60457  (November 
27, 1996),  which  added  that  it  is  not 
necessary  to  limit  independent 
certification— that  is,  certification  of 
energy-efficient  electric  motors  by  a 
nationally  recognized  program — to  two 
particular  certification  organizations. 

The  apparent  concern  mat  the 
Department  might  limit  a  manufacturer 
to  only  certain  choices  when  selecting 
an  agency  to  accredit  its  testing 
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laboratory  or  to  certify  the  efficiency  of 
its  motors  is  unfounded.  Sections 

431.26,  Department  of  Energy 
recognition  of  accreditation  bodies,  and 

431.27,  Department  of  Energy 
recognition  of  nationally  recognized 
certification  programs,  of  the  proposed 
rule  essentially  provide  that  any 
accreditation  body  or  certification 
organization  can  request  classification 
by  the  Department  as  being  nationally 
recognized  in  the  United  States  for  the 
purposes  of  section  345  of  EPCA. 
Section  431.25(a)  of  the  proposed  rule 
permits  a  certificate  of  conformity  for  a 
basic  model  of  an  electric  motor  to  be 
obtained  from  any  certification  program 
classified  by  DOE  as  nationally 
recognized  under  section  431.27,  and 
permits  testing  in  any  laboratory 
accredited  by  NIST/NVLAP,  by  a  foreign 
organization  recognized  by  NIST/ 
NVLAP,  or  by  an  organization  classified 
by  the  Department,  pursuant  to  section 
431.26,  as  an  accreditation  body.  Thus, 

a  manufacturer  would  be  able  to 
establish  compliance  with  EPCA 
standards  through  its  own  choice  of  any 
testing  laboratory  or  certification 
program  that  meets  these  standards.  In 
this  regard,  the  Department  will  make 
no  change  to  today's  final  rule. 

Comments  from  Reliance  Electric 
Company  encourage  the  Department  to 
include  a  separate  and  clearly  identified 
paragraph  in  the  final  rule  which  states 
the  "methods"  that  can  be  used  for 
determining  compliance  with  EPCA. 
Reliance  suggests  the  following:  (i) 
actual  testing  of  a  basic  model  of  electric 
motor,  (ii)  use  of  an  alternative 
efficiency  determination  method 
(AEDM),  and  (iii)  use  of  a  third  party 
certification  agency  (Reliance.  No.  11  at 
pgs.  6  and  7).  Reliance,  in  . 
recommending  "methods,"  including 
actual  testing,  use  of  an  AEDM,  and  a 
third  party  certification  agency,  also 
asserts  that  accreditation  "in  and  of 
itself,  is  not  an  actual  means  for 
determining  compliance."  (Reliance, 
No.  11,  p.  7). 

The  Department  believes  Reliance  is 
addressing  two  related  issues:  (1) 
accreditation  should  not  be  considered 
an  optional  "method';  and  (2)  the 
Department  should  explicitly  recognize 
certification  programs  as  an  option.  As 
to  Reliance's  proposed  methods,  the 
Department  questions  whether  a 
certification  program  is  a  method  for 
determining  compliance,  comparable  to 
testing  and  use  of  an  AEDM,  because  a 
certification  program  often  determines 
the  efficiency  of  an  electric  motor  using 
one  or  both  of  these  approaches,  as  well 
as  other  methods.  However,  the 
Department  agrees  that  accreditation  is 
not  a  method  for  determining  whether 


electric  motors  are  in  compliance. 
Rather  it  is  a  means  for  assuring  that  a 
laboratory  can  perform  the  test 
procedures,  and  that  a  manufacturer's 
efficiency  representations,  to  the  extent 
they  are  based  on  the  laboratory's  test 
measurements,  are  accurate  and  reliable. 
In  this  regard,  use  of  an  accredited 
laboratory  serves  a  function  very  similar 
to  use  of  a  certification  organization.  In 
section  431.25(a)  of  the  proposed  rule, 
the  Department's  objective  is  to  provide 
options  for  determining  compliance  to 
manufacturers  faced  with  a  small 
number  of  existing  third  party 
laboratories.  These  options  will 
continue  to  be  offered  to  manufacturers 
in  today's  final  rule. 

The  Department  agrees  with  Reliance 
that  the  use  of  a  certification  program  as 
a  means  for  determining  compliance 
could  be  more  explicitly  statwl.The 
Department  is  therefore  re-organizing 
and  revising  Section  431.24  of  today's 
final  rule,  and  adopting  additional 
language  in  Section  431.123(a),  to  make 
clear  that  a  manufacturer  can  use  such 
a  program  to  establish  the  efficiency  of 
its  motors  and  as  a  basis  for  certifying 
to  DOE  that  the  motors  comply  with 
EPCA  requirements. 

NIST  asserts  that  the  proposed  rule 
would  create  two  different  compliance 
procedures,  accreditation  and 
certification,  with  unequal  criteria  for 
determining  compliance  with  energy 
efficiency  requirements.  (NIST,  No.  10  at 
section  2.].  Statistical  sampling 
procedures  and  test  data,  NIST 
contends,  should  be  uniform  and  based 
on  proficiency  testing  under  a  round- 
robin  type  program,  to  assure  a  common 
basis  for  determining  whether  a  motor  is 
in  compliance.  According  to  NIST,  test 
facility  competence  would  be  based  on 
the  requirement  of  laboratory 
accreditation  by  NVLAP  to  assure 
confidence  in  test  data,  and  the  validity, 
reliability,  reproducibility,  and  accuracy 
of  test  measurements.  The  Department 
understands  that  NIST  advocates  that  all 
efficiency  testing  of  motors  under  EPCA 
be  performed  in  laboratories  accredited 
by  NVLAP,  including  testing  that  is 
under  the  auspices  of  a  certification 
pr^ram. 

lue  Department  notes  that 
accreditation  is  being  required  under 
today's  rule  to  satisfy  the  intent  of  the 
"independent  testing"  provision  of 
section  345(e)  of  EPCA,  and  that  section 
345(e)  allows  use  of  an  "independent 
certification  program"  as  an  dtemative 
means  of  establishing  compliance.  In 
addition,  the  Department  understands 
that  a  certification  program  is  a 
continuous  assessment  to  assure  that 
new  products  and  subsequent 
production  conform  to  specified 


requirements.  Under  a  certification 
program,  such  as  the  ones  conducted  by 
Underwriters  Laboratories  (UL)  or  CSA 
Intfmational  (CSA),  a  motor 
manufacturer's  production  and  testing 
operations  would  be  evaluated  and 
representative  samples  of  electric 
motors  would  be  tested  to  applicable 
standards.  Following  an  initial 
verification,  follow-up  audits  of  motors 
and  on-going  testing  by  the 
manufacturer  would  be  required.  Such 
programs  are  in  compliance  with 
Federal  law  in  Canada,  and  are 
accredited  by  the  Standards  Council  of 
Canada,  with  whom  NVLAP  holds  an 
agreement  of  mutual  recognition. 

The  issue  is  one  of  confidence,  that  is, 
confidence  that  a  manufactiuer's 
production  units  are  being  produced  in 
conformance  with  EPCA  requirements. 
The  Department  believes  that  use  of  an 
independent  certification  program 
without  testing  in  an  accredited  facility 
will  provide  adequate  assurance  of 
compliance  with  EPCA's  energy 
efficiency  requirements.  Consequently, 
the  Department  is  adopting  the  options 
for  determining  compliance  that  were 
set  forth  in  the  proposed  rule. 

As  mentionea  above,  Section  34S(c)  of 
EPCA  requires  that  compliance  be 
certified  through  a  testing  or 
certification  program  that  is  "nationally 
recognized."  The  proposed  rule,  at 
sections  431.26  and  431.27,  provides 
criteria  and  general  procediues  for  DOE 
recognition  of  accreditation  bodies  and 
certification  programs,  to  meet  this 
requirement.  These  sections  have  been 
incorporated  into  the  final  rule  virtually 
unchanged.  In  addition,  section  431.28 
of  the  final  rule  also  adds  specific 
procedures,  including  an  opportunity 
for  public  participation,  that  the 
Department  will  follow  in  considering 
petitions  for  recognition  under  sections 
431.26  and  431.27. 

Neither  of  these  sections,  however, 
addresses  a  situation  where  DOE  has 
classified  an  organization  as  an 
accreditation  body,  or  as  a  nationally 
recognized  certification  program,  and 
the  organization  subsequently  ceases  to 
comply  with  the  conditions  for  such 
classification.^  Therefore,  in  the 
reopening  notice,  63  FR  34766  (June  25, 


■One  of  the  conditions  stated  in  the  proposed 
rule  is  that  the  organization  must  have  "standard* 
and  procedures"  for  carrying  out  accreditation  or  a 
certification  program.  61  FR  60467. 6046S 
(November  27, 1996).  The  proposed  rule 
contemplates,  at  sections  431.26(d|  and  431.27(d) 
for  example,  that  this  condition  would  be  met  only 
if  the  Department  found  acceptable  the 
organization's  standards  and  procedures  for 
carrying  out  its  program.  The  final  rule  reinforce* 
and  clarifies  this  point  by  adding  the  word 
"satisfactory"  before  "standards  and  procedures"  in 
sections  431.26(b)(1)  and  431.27(b)(1). 
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1998),  the  Department  proposed  to  add 
provisions  to  (1)  notify  an  accreditation 
body  or  a  certification  organization  of 
failure  to  comply  with  the  conditions  of 
section  431.26  or  431.27.  respectively, 

(2)  request  appropriate  corrective  action, 

(3)  provide  an  opportunity  to  respond, 
ana(4)  withdraw  recognition.  Also,  the 
Department  proposed  to  permit  an 
acoeditation  boidy  or  certification 
organization  to  withdraw  itself  firom 
recognition  by  the  Department. 

NQ^fA  and  ACEEE  support  the 
Department's  procedure  for  notification 
and  corrective  action.  Fxirther,  NEMA 
and  ACEEE  recommend  that  the  rule 
also  require  DOE  to  notify 
manufacturers  that  use  an  accreditation 
body  or  certification  program  that 
recognition  will  be  withdrawn,  and  to 
allow  time  for  the  manufacturer  to 
change  its  procedures  for  determining 
compliance.  (NEMA/ ACEEE,  No.  38  at 
pages  6  and  7.)  In  section  431.28  of 
today's  final  rule,  the  Department 
includes  provisions  for  withdrawing 
recognition  from  an  accreditation  body 
or  certification  organization,  and  for 
publishing  in  the  Federal  Register 
notice  of  such  action.  However,  because 
the  Department  would  often  be  imaware 
of  which  manufacturers  are  using  a 
particular  accreditation  body  or 
certification  organization,  the  final  rule 
contains  no  provision  for  the 
Department  to  directly  notify  them  of  its 
action. 

The  final  rule  also  does  not 
incorporate  language  tc  specifically 
"allow  time"  for  a  manufacturer  to 
change  its  compliance  procedures  when 
recognition  has  been  withdrawm  from  an 
accreditation  body  or  certification 
organization  it  is  using.  To  the  extent 
NEMA  and  ACEEE  are  suggesting  that, 
during  a  period  after  such  withdrawal  of 
recognition,  the  rule  should  permit  a 
manufacturer  temporarily  to  distribute 
an  electric  motor  without  certifying  its 
compliance  with  the  applicable 
standard,  or  to  certify  the  motor  without 
using  an  accredited  laboratory  or  a 
recognized  certification  program,  DOE 
believes  a  sufficient  showing  has  not 
been  made  to  )ustify  such  an  approach. 
In  addition,  the  proposed  and  final  rules 
do  not  per  se  require  a  manufacturer  to 
continuously  maintain  an  accredited 
laboratoiv.  And  although  they 
contemplate  continuous  participation  in 
a  certification  program  when  such  a 
program  is  used,  no  provision  precludes 
a  temporary  lapse  in  such  participation 
caused  by  a  withdrawal  of  recognition. 
Hence,  the  Department  believes  that  the 
final  rule  will  allow  a  manufacturer  a 
reasonable  amount  of  time  to  replace  an 
acoediting  body  or  certification 
program  that  has  lost  its  recognition. 


Finally,  the  Department's  energy 
conservation  program  has  not  had  • 
experience  with  this  type  recognition 
requirement,  and  the  Department  is 
uncertain  as  to  the  effects  of  possible 
withdrawals  of  recognition.  For  these 
reasons,  the  Department  will  address 
consequences  to  manufacturers  of 
withdrawals  of  recognition  on  a  case  by 
case  basis,  as  necessary,  rather  than  by 
including  specific  language  on  this  issue 
in  today's  final  rule.  DOE  will  consider 
amending  the  rule  to  include  such 
language  only  if  experience  indicates  a 
need  to  do  so. 

3.  Issues  Concerning  Use  of  Certification 
Organizations 

As  discussed  above,  proposed  section 
431.24  prescribes  for  compliance  testing 
(including  testing  to  substantiate  an 
AEDM)  criteria  for  selecting  basic 
models  for  testing,  and  a  sampling  plan 
for  picking  the  particular  imits  to  be 
tested.  These  requirements  apply  both 
when  a  manufacturer  establishes  a 
motor's  efficiency  without  using  a 
certification  program  (i.e.,  required 
testing  is  performed  in  an  accredited 
laboratory),  and  when  a  manufacturer 
uses  a  certification  program.  61  PR 
6046&-67  (November  27, 1996). 

In  their  comments  on  the  NOPR.  both 
NEMA  and  Reliance  Electric  asserted 
that  DOE  should  not  impose  its 
sampling  plan  for  compliance  testing 
when  a  manufactiner  uses  a  certification 
program  to  establish  compliance.  They 
stated  that  such  a  program's  own  testing 
and  sampling  procedures  will  give 
adequate  assurance  of  the  accuracy  of 
any  reported  efficiency  level,  and 
NEMA  recommended  that  the 
Department  review  and  approve  a 
certification  program's  testing 
procedures  before  according  the 
program  "nationally  recognized"  status 
for  purposes  of  EPCA.  (Reliance,  No.  11 
at  pg.  7;  NEMA.  No.  18  at  pgs.  8-9). 
Recognizing  that  these  contentions  had 
merit,  in  the  reopening  notice  the 
Department  proposed  that,  when  a 
manufacturer  establishes  a  motor's 
efficiency  under  EPCA  through  a 
certification  program,  the  final  rule 
would  not  require  use  of  the  rule's 
criteria  for  identifying  basic  models  for 
compliance  testing,  or  its  sampling 
provisions  for  selecting  units  for  such 
testing.  63  FR  34765  (June  25. 1998).  In 
addition.  DOE  proposed  that  review  and 
approval  of  a  certification  program's 
criteria  for  selecting  basic  models  for 
testing,  and  its  sampling  plan,  would  be 
included  in  the  Department's  evaluation 
of  whether  to  grant  a  program 
"nationally  recognized"  status  for 
purposes  of  EPCA.  The  NEMA 
comments  support  these  DOE  proposals 


(NEMA,  No.  38  at  C.  pages  4  and  5). 
and  they  are  incorporated  into  todaj's 
rule. 

NEMA  also  asserts  that  "DOE  should 
accept  existing  certifications  that  are  in 
good  standing"  when  the  final  rule  is 
published.  (NEMA,  No.  38  at  C,  page 
5.).  Initially,  the  Department  notes  that 
a  third  party  certification  would  not 
normally  be  provided  to  it.  Rather, 
imder  section  431.123  of  today's  final 
rule,  each  manufactvirer  must  submit  its 
own  Compliance  Certification(s)  to 
DOE,  although  such  Certification  may 
be  based  on  an  efficiency  certification 
provided  by  a  certification  program. 
Consistent  with  NEMA's  suggestion, 
however,  under  both  the  proposed  and 
final  versions  of  section  431.123.  the 
Compliance  Certification  may  contain 
motor  efficiency  information  developed 
before  the  effective  date  of  the  rule. 
Thus,  a  Compliance  Certification  could 
be  based  on  a  third-party  efficiency 
certification  that  (1)  was  issued  by  a 
DOE-recognized  certification  program 
prior  to  the  effective  date  of  the  rule.  (2) 
was  based  on  use  of  the  criteria  and 
proced\ires  incorporated  into  the  rule, 
and  (3)  remains  in  efiiect  at  the  time  of 
the  Compliance  Certification.  This 
assiunes,  of  course,  that  information  in 
the  third-party  certification  supports  the 
representations  in  the  Compliance 
Certification.  Moreover,  the  certification 
organization  used  by  the  manufacturer 
must  receive  recognition  from  DOE 
under  section  431.27  after  the  effiective 
date  of  tbe  rule,  even  though  it  met  the 
criteria  for  such  recognition  before  the 
e&iective  date  of  the  mle.  In  simi,  the 
Department  does  not  intend  to  conclude 
that  a  Compliance  Certification  violates 
431.123  solely  because  the  applicable 
determinations  underlying  the 
Certification,  such  as  those  described  in 
section  431.123{b)(l)(ii),  were  made 
before  the  effective  date  of  the  rule. 

Proposed  section  431.25(a),  Testing 
laboratories,  provides  in  essence  that  all 
testing  of  a  basic  model  to  meet  the 
requirements  of  section  431.24,  Units  to 
be  tested,  shall  be  carried  out  in  an 
accredited  laboratory,  unless  a 
certificate  of  conformity  for  that  basic 
model  is  obtained  from  a  certification 
pro-am  classified  by  DOE  as  nationally 
recognized.  61  FR  60467,  60468-69 
(November  27, 1996).  This  applies,  for 
example,  to  testing  required  by 
proposed  section  431.24(b)(3)  to 
substantiate  an  AEDM.  Under  these 
provisions,  therefore,  when  a 
manufacturer  uses  a  certification 
program  to  establish  the  efficiency  of  a 
basic  model,  testing  of  the  basic  model, 
including  testing  used  to  substantiate  an 
AEDM.  would  not  need  to  be  performed 
in  an  acoedited  laboratory.  Reliance 
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Electric  asserts  that  the  proposed  rule  is 
unclear  on  this  point.  (Reliance,  No.ll 
at  pgs  5  and  6;  see  ACEEE/NEMA.  No. 
38  at  pg.  5).  The  Department  has  revised 
proposed  sections  431.24  and  431.25  in 
the  final  rule  to  further  clarify  that 
testing  of  a  basic  model  to  substantiate 
an  AQDM  need  not  be  in  an  accredited 
laboratory  when  a  certification  program 
certifies  the  basic  model's  efficiency. 

ReUance  Electric  also  agrees  with  the 
proposal  that  five  basic  models  be  tested 
as  part  of  the  initial  substantiation  of  an 
A03M,  but  that  the  methods  for  initial 
substantiation  of  an  AEDM  imder 
section  431.24(b)(3)  should  otherwise  be 
the  same  as  the  methods  permitted 
under  section  431.24(b)(4)(i)(A)-(C)  for 
subsequent  verification  of  an  AEDM. 
(Reliance,  No.ll  at  pgs.  5  and  6).  Two 
of  the  methods  permitted  for  such 
subsequent  verification  are  testing  in  an 
accredited  laboratory  and  use  of  a 
certification  organization.  As  indicated 
above  and  as  the  final  rule  makes  clear, 
both  can  be  used  to  initially  substantiate 
an  AEDM.  The  third  method  for 
subsequent  verification  of  an  AEDM, 
however,  is  the  use  of  a  professional 
engineer,  and  the  Department  does  not 
agree  it  is  appropriate  for  initial 
substantiation  of  an  AEDM. 

First,  the  Department  believes  that 
initial  substantiation  of  an  AEDM 
should  be  inherently  stringent  because 
an  AEDM  could  underlie  compliance 
determinations  for  many  motors.  The 
Department  believes  that  such 
stringency  will  exist  when  the  initial 
substantiation  of  an  AEDM  is  based  on 
testing  in  an  accredited  laboratory  that 
meets  the  requirements  of  section 
431.25,  or  on  use  of  a  certification 
program  classified  by  DOE  as  nationally 
recognized  under  section  431.27. 
However,  having  a  professional  engineer 
review  the  results  of  the  manufactiuer's 
testing,  and  initially  certify  the  acciuracy 
of  the  AEDM,  would  not  be  as 
inherently  rigorous,  or  provide  the  same 
likelihood  of  uniform  results.  Both  the 
proposed  and  final  rules  allow  the  use 
of  a  professional  engineer  for 
verification  of  an  AEDM  because  that 
would  be  only  a  check  on  the  initial 
determination  of  the  AEDM's  validity, 
and  would  be  applied  to  a  limited 
number  of  basic  models.  In  addition,  the 
provisions  in  DOE's  rule  for  initial 
substantiation  of  an  AEDM  implement 
the  statutory  requirement  for  a 
manufacturer  to  certify,  through  an 
independent  testing  or  certification 
program  nationally  recognized  in  the 
United  States,  that  an  electric  motor 
meets  the  applicable  efficiency 
standard.  It  appears  to  the  Department 
that  use  of  a  professional  engineer  for 
initial  substantiation  of  an  AEDM  would 


fail  to  meet  this  statutory  requirement. 
A  professional  engineer  neither  carries 
national  recognition  nor  is  the 
equivalent  of  a  certification  program, 
and  proposed  section  431.24(b)(4)(i)(C) 
does  not  require  the  professional 
engineer  to  perform  testing. 

Finally,  the  Department  proposed  in 
the  reopening  notice  to  require  that, 
when  a  motor's  efficiency  rating  is 
derived  from  use  of  an  AEDM,  the 
AEDM  could  not  be  subsequently 
verified  by  the  certification  organization 
that  had  initially  certified  the  motor's 
efficiency  rating.  63  FR  34765  (Jime  25, 
1998).  NEMA  and  ACEEE  jointly  assert 
that  DOE  should  permit  the  use  of  the 
same  certification  organization  for  both 
substantiation  and  verification  of  an 
AEDM.  To  require  one  certification 
organization  to  be  used  for 
substantiation  and  a  different  one  for 
verification  of  an  AEDM  would  cause 
manufacturers  to  participate  in  multiple 
certification  programs  to  accomplish  the 
same  thing.  (NEMA/ACEEE,  No.  38  at 
page  5).  The  Department  understands, 
fit)m  tiie  NEMA/ACEEE  comments,  that 
the  proposal  contemplated  in  the 
reopening  notice  would  be  burdensome 
for  manufactiuers.  Therefore,  the 
Department  will  not  adopt  this  proposal 
in  the  final  rule. 

4.  Compliance  Testing  When  a 
Manufacturer  Does  Not  Use  a 
Certification  Program  (Independence 
and  Performance  of  an  Accredited 
Laboratory,  Selection  of  Basic  Models 
for  Testing,  Sampling  Plan)  and 
Enforcement  Testing  Sampling  Plan 

a.  Accredited  Laboratories 

As  discussed  above,  the  Department 
proposed  that  a  manufacturer  could 
meet  the  statutory  provision  for 
certification  through  an  "independent 
testing  program"  by  using  a  laboratory, 
operated  by  either  a  third  party  or  the 
manufacturer,  that  has  been  accredited 
to  perform  the  DOE  test  procedures. 
Commenting  on  the  meaning  of 
"independence,"  AOL  opines  that  the 

f>ropa6ed  rule  implies  that  once  a 
aboratory  is  accredited,  its 
independence  is  assured.  AQL  asserts 
that  while  accreditation  assures  a 
laboratory's  technical  competence,  and 
that  testing  will  be  conducted  fiee  from 
certain  marketing  pressures,  it  does  not 
mean  that  the  laboratory  is  autonomous. 
(AOL,  No.  7.,  and  Pubhc  Hearing,  Tr. 
pgs.  124-131.). 

Independence  is  a  criterion,  used  for 
example  imder  NVLAP  accreditation 
procediues,  to  verify  that  a  laboratory  is 
able  to  "maintain  an  independent 
decisional  relationship  between  itself 
and  its  clients,  affiliates,  or  other 


organizations  so  that  the  laboratory's 
capacity  to  render  calibration  or  test 
reports  objectively  and  without  bias  is 
not  adversely  affected."'  The 
Department  believes  this  means  that  an 
accredited  laboratory  will  be 
independent  in  the  sense  that  it  will 
perform  tests  without  influence  "by 
marketing  and  production  concerns," 
and  "with  assiu-ance  that  test  results  are 
accurate,  valid,  and  capable  of  being 
replicated."  61  FR  60455  (November  27, 
1996).  The  Department  agrees  witii 
AOL  that  accreditation  assures 
technical  competency,  and  does  not 
confer  on  a  laboratory  independence  in 
the  sense  of  autonomy. 

WSU/WSD  expressed  concern  about  a 
manufacturer's  own  (accredited) 
laboratory  sufficing  as  an 
"independent"  laboratory.  WSU/WSD 
posited  that  if  subsequent  testing  by 
outside  laboratories  finds  efficiencies 
being  overstated,  then  the 
manufactiirer's  laboratory  should  be 
subject  to  disaccreditation.  (WSU/WSD, 
No.  5,  p.6). 

Section  431.26  of  the  proposed  rule 
provides  criteria  and  procedures  by 
which  the  Department  of  Energy  would 
recognize  an  accreditation  body.  To 
meet  the  conditions  of  proposed  section 
431.26,  the  accreditation  body  would 
have  to  assiune  the  responsibility  (1)  to 
periodically  audit  and  review  a  testing 
laboratory  to  verify  continued 
compliance  with  the  conditions  of  its 
accreditation,  and  (2)  to  make  provision 
for  withdrawal  of  accreditation  where  a 
testing  laboratory  fails  to  comply  with 
the  conditions  of  its  accreditation, 
including  failure  to  provide  accurate 
test  results.  Similarly,  section  285.24, 
"Denying,  suspending,  and  revoking 
accreditation,"  implicitly  makes  sudi 
provision  in  the  NIST/NVLAP 
Handbook  150,  "Procediues  and 
General  Requirements."  Furthermore, 
imder  section  285.22(b)(7)  of  "Assessing 
and  evaluating  a  laboratory"  in  NIST/ 
NVLAP  Handbook  150-10,  "Efficiency 
of  Electric  Motors,"  where  problems  are 
indicated  by  proficiency  testing  and  the 
test  laboratory  fails  to  resolve  the 
problems  in  a  timely  manner,  NIST/ 
NVLAP  may  revoke  or  suspend  its 
accreditation  of  that  laboratory.  In  the 
final  rule,  the  Department  has  added 
language  to  section  431.26  to  explicitly 
provide  that,  to  be  recognized  by  DOE, 
an  accreditation  body  must  periodically 
audit  laboratories  it  accredits,  and 
withdraw  accreditation  from  those  that 
do  not  adhere  to  the  conditions  of  their 


»NIST  Handbook  150.  National  Voluntaiy 
Laboratory  Accreditation  Progmat  Procedures  and 
General  Requirements  March  1994,  tection 
285.32(a)(10).  pg.  20. 
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acxreditation.  Moreover,  where  a 
manufacturer  has  certified  its  electric 
motors  to  be  in  compliance  with  EPCA 
energy  efficiency  standards  based  on 
testing  in  an  accredited  laboratoiv, 
including  its  own  laboratory,  and 
subsequently  its  motors  are  determined 
not  in  compliance  imder  section 
431.127.  "Enforcement."  that 
manufocturer  would  be  required,  for 
example,  to  immediately  cease 
distrioution  in  commerce  of  that  basic 
model  motor,  under  section  431.128  of 
the  rule. 

b.  Selection  of  Basic  Models  for  Testing 

Proposed  section  431.24(b)(l)(iHii) 
provides  criteria  that  a  manufacturer 
must  use  to  decide  which  basic  models 
to  test.  Subsection  431.24(b)(l)(i)(A) 
states  that  two  of  the  basic  models 
selected  for  testing  must  be  among  the 
five  basic  models  with  the  highest  unit 
voliunes  of  production  by  the 
manufacturer  in  the  prior  year. 
Washington  State  opines  that  the  imit 
volume  should  be  horsepower  weighted, 
otherwise  there  would  he  a  bias  toward 
the  more  numerous  small  motors.  Also, 
Washington  State  asserts  that  the 
Department  of  Energy  should  retain  the 
right  of  selecting  basic  models,  whether 
to  verify  compliance  through  actual 
testing  or  application  of  an  alternative 
efficiency  determination  method. 
(WSU/WSD,  No.  5  at  pg.  6,  items  n.P. 
and  Q.). 

The  Department  expects  that  the  basic 
models  with  the  highest  unit  volmnes  of 

Eroduction  would  be  those  in  the  lower 
OTsepower  ratings.  If  the  Department 
were  to  require  oi7/  basic  models  selected 
for  testing  to  be  from  those  with  the 
highest  unit  volumes  of  production, 
then  Washington  State's  concern  might 
be  significant.  However,  only  two  of  the 
basic  models  selected  must  be  from 
those  with  the  highest  unit  volumes  of 
production.  Other  criteria  for  selection 
are  that  the  basic  models  be  of  different 
horsepowers  and  different  frame  series. 
Thus,  for  example,  under  today's  final 
rule,  the  two  basic  models  with  the 
highest  volume  of  production  must,  if 
possible,  span  two  different  frame 
series.  (See  discussion  below  on  use  of 
frame  series  rather  than  frame  size.) 
Therefore,  the  Department  declines  to 
adopt  the  WSU/WSD  suggestion  to 
weight  by  horsepower  the  basic  models 
for  testing  under  section 
431.24(b)(l](i)(A)  of  today's  final  rule. 
Fiuthermore,  because  it  would  not  be 
feasible  for  the  Department  to  select 
models  for  compliance  testing,  it  does 
not  intend  to  retain  the  right  to  make 
such  selection  as  suggested  by  WSU/ 
WSD.  Nevertheless,  under  the  final  rule 
the  Department  of  Energy  can  select 


models  for  testing  to  verify  an  AEDM 
imder  section  431.24(b)(5Kiii),  and  can 
direct  enforcement  testing  of  any  basic 
model  if  warranted  under  section 
431.127  of  today's  final  rule. 

Also,  Reliance  Electric  opines  that  the 
requirement  in  proposed  section 
431.24(b)(l)(i)(A),  that  basic  models 
selected  based  on  production  during  the 
"prior  year,"  might  be  inappropriate  for 
the  initial  years  in  which  10  CFR  Part 
431  for  electric  motors  becomes 
effective.  For  example,  according  to 
Reliance  Electric,  selection  by  a 
manufacturer  in  1998  of  the  basic 
models  produced  in  the  highest  unit 
volumes  by  that  manufacturer  in  1997 
might  include  basic  models  which  have 
efficiencies  below  EPCA  levels. 
Consequently,  the  basis  of 
substantiation  of  the  AEDM  would  be 
dependent  on  basic  models  with 
efficiency  levels  that  can  no  longer  be 
manufactured  for  sale  in  the  United 
States.  (Reliance,  No.  11  at  pg.  1). 

Had  this  rule  gone  into  effect  prior  to 
the  latter  part  of  1998,  Reliance's  point 
would  have  been  well  taken.  EPCA's 
efficiency  standards,  however,  became 
applicable  to  electric  motors  on  October 
24, 1997,  and  by  the  time  this  rule 
becomes  effective  the  standards  will 
have  been  in  effect  for  most  motors  for 
at  least  a  year.  Moreover,  because 
today's  rule  does  not  require 
manufacturers  to  certify  compliance 
.imtil  24  months  after  its  effective  date, 
the  Department  presumes  that  most 
testing  covered  by  this  part  of  the  rule 
(i.e.,  testing  in  accredited  laboratories) 
will  occur  during  calendar  year  1999  or 
later.  Therefore,  it  is  unlikely  that 
models  selected  for  testing  imder  this 
criterion  would  have  efficiency  levels 
below  EPCA  levels.  Nevertheless,  some 
manufacturers  might  have  begim  testing 
prior  to  the  end  of  1998,  and  the 
Department  in  its  Policy  Statement 
acknowledges  the  possibility  that  some 
motors  could  continue  to  be 
manufactured  in  non-compliance  with 
EPCA  standards  after  October  1998. 
Therefore,  today's  rule  allows 
manufacturers  that  began  testing  in  1998 
to  select  units  for  testing  under  this 
criterion  based  on  12  months  of 
production  that  begins  on  November  1 
or  December  1  of  1997,  and  provides 
that  no  motor  manufactured  in 
noncompliance  with  EPCA  standards, 
pursuant  to  the  Policy  Statement  or 
otherwise,  shall  be  considered  under 
this  criterion. 

The  Department  has  also  reviewed 
section  431.24(b)(l)(i)(C)  and  has 
determined  that  motors  selected  for 
testing  should  be  from  different  frame 
number  series,  rather  than  freme  sizes, 
when  possible.  (Frame  series 


designations  are  set  forth  in  NEMA  MGl 
Table  11-1,  Medium  Machine  Frame 
Numbering.]  Motors  such  as  a  143T  and 
145T,  for  example,  are  different  frame 
sizes  but  are  in  the  same  fr-ame  series 
and  are  quite  similar  in  size,  whereas 
143T  and  182T,  for  example,  are  in 
diffierent  frame  number  series  and  are 
very  different  in  size.  Under  the 
proposed  rule,  a  manufactmer  could  test 
motors  that  are  all  similar  in  size,  by 
selecting  motors  in  one  or  possibly  two 
fr-ame  series.  This  would  defeat  the 
Department's  goal  of  having  a 
manufacturer  establish  compliance  by 
testing  a  range  of  motor  sizes.  Also, 
because  there  are  only  nine  frame 
number  series  covered  by  EPCA, 
requiring  tested  basic  models  to  be  from 
different  nimiber  series,  when  possible, 
could  cover  over  half  of  the  sizes  of 
motors  made  by  any  manufacturer.  The 
Department  understands  that  this  would 
include  a  greater  percentage  of  the 
product  line  for  manufacturers  not 
producing  motors  over  the  full  range  of 
ratings  covered  by  EPCA.  The 
Department  also  believes  that  selecting 
basic  models  based  on  different  frame 
number  series  would  show  an  AEDM  to 
be  accurate  over  a  wider  range  of  motors 
to  which  it  is  applied,  thereby  covering 
a  greater  expanse  of  basic  models 
produced  and  without  adding  biuden  to 
the  manufacturer.  Therefore,  the 
Department  modifies  proposed  section 
431.24(b)(l)(i)(C)  to  read  "frame  number 
series"  in  today's  final  rule. 

c.  Sampling  Plans  for  Compliance  and 
Enforcement  Testing 

Sampling  plans  for  compliance  and 
enforcement  testing  are  at  proposed 
sections  431.24  and  431.27(c), 
respectively.  They  are  intended  to 
provide  statistically  meaningful 
sampling  procedures  for  conducting 
tests,  so  as  to  reduce  the  testing  biu^en 
while  giving  sufficient  assurance  (1)  in 
the  case  of  die  compliance  plan,  that  the 
true  mean  energy  efficiency  of  a  basic 
model  (i.e.,  the  average  efficiency  of  all 
imits  manufactured)  meets  or  exceeds 
the  applicable  energy  efficiency 
standard  established  in  EPCA  and  the 
basic  model's  labeled  efficiency  level, 
and  (2)  in  the  case  of  the  enforcement 
plan,  that  an  electric  motor  foimd  to  be 
in  noncompliance  will  actually  be  in 
noncompliance.  The  November  27, 1996 
Federal  Register  notice  (61  FR  60440), 
at  section  XIII.C.3.  and  8.,  Issues  for 
Public  Comment,  requested  comments 
on  these  proposed  sampling  plans. 

In  response,  the  National  Electrical 
Manufacturers  Association  (NEMA)  and 
motor  manufacturers  raised  issues 
concerning  the  proposed  sampling 
plans,  and  NEMA  submitted  to  the 
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Department  alternative  approaches,  one 
for  compliance  testing  and  another  for 
enforcement  testing.  NISTIR  6092 
"Analysis  of  Proposals  for  Compliance 
and  Enforcement  Testing  Under  the 
New  Part  431;  Title  10,  Code  of  Federal 
Regulations,"  January  1998,  (the  NIST 
analysis)  compared  the  DOE's  proposed 
rule  and  the  NEMA  proposals  through 
model  calculations  of  their  operating 
characteristics,  i.e.,  the  estimated 
probability  of  demonstrating 
compliance  for  a  given  true  average  of 
efficiency. 

In  the  reopening  notice,  the 
Department  stated  that,  although  it 
continued  to  consider  adoption  of  the 
NOPR's  sampling  plans,  it  was  also 
considering  adopting  instead  NEMA's 
proposed  sampling  plans,  or  variations 
of  those  sampling  plans.  63  FR  34762- 
64  0une  25, 1998).  Comments  and  data 
were  requested  concerning  the  accuracy 
and  workability  of  NEMA's  proposals. 

(1)  Sampling  Plan  for  Compliance 
Testing 

Section  II.B.2.  of  the  reopening  notice, 
63  FR  34764  (June  25, 1998),  requests 
comments  on  whether  DOE  should 
adopt  the  NEMA  proposal  for 
compliance  testing,  or  alternatively, 
adopt  the  NEMA  proposal  but  substitute 
a  coefficient  of  1.03  or  1.01  for  the  1.05 
coefficient  in  the  NEMA  formula.  Also, 
the  reopening  notice  states  that  DOE 
could  adopt  Qie  NEMA  proposal,  with 
or  without  change  in  the  1.05 
coefficient,  but  with  a  requiremeht  that 
the  number  of  units  to  be  tested  be 
fixed,  at  five  motors  for  example. 

The  American  Council  for  an  Energy 
Efficient  Economy  (ACEEE)  and  NEMA 
jointly  advocate  adoption  of  the  "NEMA 
proposal,"  '°  as  it  is  referred  to  in  the 
reopening  notice,  63  FR  34763  (June  25, 
1998),  for  compliance  testing  as  well  as 
enforcement  testing.  As  to  the  sampling 
plan  for  compliance  at  proposed  section 
431.24(b)(l)(iii),  61  FR  60467 
(November  27, 1996),  ACEEE  and 
NEMA  contend  that,  given  the  actual 
variations  in  the  performance  of  electric 
motors  and  the  acou-acy  of  any  test 
procediu^  to  measure  efficiency, 
"requiring  the  average  efficiency  of  any 
sample  to  be  not  less  than  the 
represented  efficiency  places  an 
unreasonable  burden  on  manufactiu«rs 
and  would  require  that  all  electric 
motors  be  designed  to  substantially 
exceed  the  represented  value  [of 
efficiency]  to  assure  that  any  sample 


<  "Proposal  for  the  Method  of  Determining 
Compliance  and  Enforcement  for  Electric  Motors 
Under  the  E^iciency  Labeling  Program  of  DOE  10 
CFR  Part  431,"  NEMA  Motor  and  Generator 
Section,  Friday,  April  IB,  1997  (Docket  No.  EE- 
RM-96-400.  No.  23)  (the  "NEMA  proposal"). 


would  pass  the  comphance  test."  The 
same  concerns  would  be  raised,  they 
contend,  by  reducing  the  1.05 
coefficient  in  the  N^IA  proposal  for 
compliance,  to  a  number  such  as  1.03  or 
1.01.  (ACEEE/NEMA,  No.  38  at  pg.3). 
Also,  ACEEE  and  NEMA  recommend 
that  the  Department  not  specify  a  fixed 
sample  size,  but  rather  specify  a 
minimum  sample  size  of  five  units  for 
the  compliance  sampling  plan.  Further, 
a  sample  size  of  fewer  than  five  units 
should  be  permitted  when  the  basic 
model  is  of  a  rare  design  for  which 
fewer  than  five  units  would  be 
produced  over  a  reasonable  period  of 
time.  ACEEE  and  NEMA  assert  that  the 
absolute  pass  or  fail  nature  of  their  joint 
sampling  plan  proposal  would  also  not 
cause  undue  burden  on  motor 
manufacturers.  (ACEEE/NEMA,  No.  38 
at  pgs.  3  and  4). 

Sterling  Electric,  Inc.,  asserts  that  it  is 
a  small  manufacturer  with  "limited 
resources,"  and  advocates  a  "simple 
statistical  procedure"  to  verify  that  its 
motors  comply  with  EPCA  efficiency 
standards.  (Sterling,  No.  13). 

Based  on  the  NIST  analysis,  and  on 
further  review  of  the  sampling  criteria 
for  compliance  testing  in  the  proposed 
rule  and  in  the  NEMA  proposal,  the 
Department  believes  that  the  NEMA 
proposal  and  the  comments  by  ACEEE, 
NEMA  and  Sterling  Electric  have 
substantial  merit.  To  begin  with,  the 
Department  has  determined  that  the 
NEMA  proposal  for  compliance  testing 
provides  statistically  meaningful 
sampling  procedures  for  conducting 
tests  for  electric  motors,  so  as  to  reduce 
the  testing  burden  while  giving 
sufficient  assurance  that  the  true  mean 
energy  efficiency  of  a  basic  model  (i.e., 
the  average  efficiency  of  all  units 
manufactured)  meets  the  motor's 
represented  energy  efficiency  level. 

Furthermore,  the  NEMA  proposal  is 
closely  aligned  with  existing  industry 
approaches  for  rating  and  lal}eling  the 
efficiency  of  electric  motors.  Under 
NEMA  Standard  MGl,  a  manufacturer 
determines  the  nominal  efficiency  of 
each  design  of  electric  motor,  and  each 
individual  motor  of  such  design  must  be 
labeled  with  that  value  and  have  a 
corresponding  minimum  efficiency. 
Manufacturers  design  a  motor  to 
perform  at  or  above  its  labeled  nominal 
efficiency  and,  generally,  the  nominal 
efficiency  will  closely  reflect  the  actual 
average  efficiency  of  motors  of  that 
design.  Consistent  with  this  approach, 
under  the  NEMA  proposal  there  is  a 
high  probability  that,  if  the  entire 
population  of  a  basic  model  of  motor 
averages  a  given  efficiency,  tests  of  a 
sample  of  such  motors  will  indicate  that 
the  basic  model  performs  at  that  level. 


Under  DOE's  proposed  compliance 
sampling  plan,  however,  such  a  high 
probability  would  not  exist.  The  NEMA 
compliance  sampling  proposal  also 
provides  that  a  basic  model  cannot  be 
determined  to  meet  a  given  nominal 
efficiency  level  if  the  measured 
efficiency  of  any  of  the  test  specimens 
is  below  a  level  analogous  to  the 
minimum  efficiency  specified  for  a 
motor  in  MGl.  Thus,  the  NEMA 
proposal  has  the  advantage  of 
incorporating  methods  that 
manufacturers  are  familiar  and 
comfortable  with. 

In  addition,  the  efficiency 
requirements  mandated  by  EPCA  for 
electric  motors  consist  largely  of 
industry  standards  contained  in  NEMA 
MGl.  Section  343(a)(5)(A)  of  EPCA 
prescribes  the  test  procedure  contained 
in  MGl,  the  mandatory  efficiency 
standards  in  section  342(b)(1)  are  taken 
from  MGl,  and  the  definitions  of 
"electric  motor"  and  "nominal  full  load 
efficiency,"  in  sections  340(13)(A)  and 
(H),  respectively,  must  be  construed 
with  reference  to  MGl.  Thus,  the 
Congress  apparently  intended  that 
efficiency  requirements  for  motors 
would  adhere  to  industry  standards 
where  possible,  see  also  EPCA  section 
343(a)(5)(B),  providing  further  support 
for  DOE's  adoption  of  the  NEMA 
sampling  proposal  for  compliance 
testing. 

The  Department  is  also  persuaded  by 
the  contention  of  NEMA  and  ACEEE 
that  the  compliance  sampling 
provisions  in  the  proposed  rule  could 
unreasonably  burden  motor 
manufacturers.  These  provisions  could 
in  effect  require  that  electric  motors  be 
designed  to  exceed  represented 
efficiency  values,  and  values  prescribed 
by  section  342(b)(1)  of  EPCA,  which 
DOE  believes  would  be  unwarranted.  To 
begin  with,  the  amount  of  such  required 
"overdesign"  could  be  si  ostantial.  For 
example,  NIST  states  in  its  analysis  that, 
if  two  units  of  a  basic  model  are  tested, 
for  the  model  to  have  a  90  percent 
probability  of  being  found  in 
compliance  with  a  given  nominal 
efficiency,  the  average  efficiency  of  the 
entire  population  would  have  to  be 
above  the  next  higher  nominal  value. 
Testing  large  numbers  of  units  would  be 
one  way,  under  the  DOE  proposal,  to 
increase  the  likelihood  that  the  sample 
tests  would  indicate  a  given  efficiency 
level,  and  to  reduce  the  need  for 
"overdesign."  This  would  not  be  an 
option,  however,  for  the  many  basic 
models  of  electric  motor  that  are 
produced  in  small  quantities.  Finally, 
DOE's  understanding  is  that,  given  the 
nature  of  the  "electric  motors"  covered 
by  EPCA,  the  burdens  created  by  any 
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need  to  "overdesign"  their  efficiency 
might  well  be  far  greater  than  for  all  or 
iqost  other  products  regulated  under 
EPCA.  (For  example,  increasing  the 
quantity  and  quality  of  materials  in  such 
a  motor  are  virtually  the  only  ways  to 
improve  its  efficiency,  and  any  changes 
to  improve  efficiency  are  highly  likely 
to  necessitate  other  changes  in  the 
product.) 

For  all  of  these  reasons,  in  today's 
final  rule  the  Department  adopts  the 
NEMA  sampling  proposal  for 
compliance  testing  of  electric  motors, 
with  a  required  minimum  sample  size  of 
five  imits.  A  minimimi  sample  size  of 
five  units  shall  be  required  for  basic 
models  for  which  more  than  five  imits 
would  be  produced  over  a  reasonable 
time  (approximately  180  days).  Where 
fewer  than  five  units  of  a  basic  model 
are  produced  over  a  reasonable  time, 
then  each  unit  shall  be  tested  for 
compliance.  This  latter  provision  is 
designed  to  address  a  situation  where  a 
basic  model  is  of  a  rare  design,  such  as 
a  design  that  is  not  mass  produced  or  is 
built  to  order,  and  for  which 
manufacturing  and  delivery  schedules 
are  uncertain. 

(2)  Sampling  Plan  for  Enforcement 
Testing 

DOE's  proposed  sampling  plan  for 
enforcement  testing  at  section 
431.127(c),  Sampling,  and  appendix  B 
of  subpart  G,  61  FR  60472,  60474-5 
(November  27, 1996),  assimies  that  the 
true  mean  full  load  efficiency  and 
standard  deviation  of  the  motor 
efficiencies  are  not  known.  The 
proposed  sampling  plan  establishes 
benchmarks  for  the  standard  error  in  the 
mean,  based  on  the  existing  NEMA 
guidelines  for  identifying  motor 
efficiency  levels  at  NEMA  MGl-12.58, 
and  NEMA  Table  12-8.  Under  the 
NEMA  guidelines,  no  single  unit  can 
have  energy  losses  more  than  20  percent 
greater  than  the  average  losses  for  that 
type  of  motor,  i.e.,  a  20  percent  loss 
tolerance  is  permitted  for  a  given  imit 
but  the  average  must  still  be  met. 
Section  m.G.  of  the  preamble  to  the 
proposed  rule  states  the  Department's 
belief  that  the  20  percent  loss  tolerance 
is  reasonable  and  meaningful.  61  FR 
60459-60,  60474-75  (November  27, 
1996).  NEMA's  sampling  plan  for 
enforcement  testing  is  very  similar  to  its 
plan  for  compliance  testing,  and 
provides  that  the  same  conditions  must 
be  met  to  establish  that  a  motor 
complies  with  the  applicable  EPCA 
standard,  except  that  the  coefficient  is 
based  on  the  total  variation  in  energy 
efficiency  permitted  by  NEMA  MG 1 
paragraph  12.59,  "Efficiency  Levels  of 


Energy  Efficient  Polyphase  Squirrel-cage 
Induction  Motors." 

Section  n.B.2.  of  the  reopeiiing  notice 
describes  the  NEMA  sampling  plan  for 
enforcement,  63  FR  34763  (June  25. 
1998),  and  states  that  DOE  could  adopt 
the  NEMA  plan  with  or  without 
modification  of  the  coefficient,  63  FR 
34764  (June  25, 1998).  Alternatively,  the 
reopening  notice  states,  DOE  could 
retain  the  sampling  plan  for 
enforcement  in  the  proposed  rule  with 
the  statistical  confidence  level  increased 
fit>m  90  percent  to  99  percent,  or  some 
other  value  higher  than  90  percent. 
Also,  as  further  discussed  below  in 
Section  E.2,  DOE  stated  its  intention  in 
the  reopening  notice  that  the 
enforcement  procedures  in  the  final 
rule,  including  the  enforcement 
sampling  plan,  would  apply  to 
allegations  both  of  labeling  violations  as 
well  as  non-compliance  with  the 
applicable  standard  for  efficiency.  63  FR 
34765-66  (June  25, 1998). 

As  with  sampling  for  compliance 
testing,  ACEEE  and  NEMA  jointly 
advocate  adoption  of  the  April  18. 1997, 
"NEMA  proposal"  as  it  pertains  to 
enforcement  sampling.  (ACEEE/NEMA, 
No.  38  at  pg.  4).  ACEEE  and  NEMA 
assert  that  the  only  difference  between 
their  joint  proposals  for  compliance  and 
enforcement  are  the  coefficients  that 
represent  the  variation  in  total  losses  for 
the  sample  or  population.  They  opine 
that  the  values  for  enforcement  are 
greater  in  order  to  account  for  the  added 
variation  that  results  when  efficiency  is 
determined  through  testing  at  difiiarent 
test  fociUties.  They  also  state  that  their 
enforcement  sampling  plan  would  apply 
to  both  the  accuracy  of  the  nameplate 
efficiency,  as  well  as  compliance  with 
the  applicable  EPCA  efficiency  value. 
(ACEEE/NEMA,  No.  38  at  p^s.  5-6). 

Based  on  the  NIST  analysis  of  the 
operating  characteristics  of  the 
enforcement  sampling  plan  proposed  by 
NEMA,  at  NISTIR  6092  (January  1998). 
pages  4  through  7,  the  Department  finds 
that  the  industry  plan  for  enforcement 
sampling  makes  little  distinction 
between  energy  efficiency  performance 
at  and  significantly  below  an  efficiency 
standard  prescribed  by  EPCA. 
According  to  the  NIST  analysis  of  the 
NEMA  proposal  for  enforcement  testing, 
the  NEMA  plan  may  not  adequately 
differentiate  between  significant  levels 
of  performance.  For  example,  there 
appears  to  be  no  appreciable  change  in 
the  outcome  of  testing  between  a  test  of 
a  basic  model  for  which  the  true  mean 
efficiency  is  equal  to  a  given  nominal 
value  and  a  test  of  a  basic  model  for 
which  the  true  efficiency  is  equal  to  the 
next  lower  NEMA  nominal  value.  Also, 
the  Department  is  not  convinced  that 


the  added  variation  allowed  under  the 
NEMA  proposal  for  enforcement  would 
necessarily  account  for  testing 
variations  at  different  test  facilities. 

The  proposed  sampling  plan  for 
enforcement  is  designed  to  be  different 
from  the  sampling  plan  for  compliance. 
It  is  based  on  the  t-statistic,  which  is 
used  at  appendix  B  to  subpart  F  of  10 
CFR  Part  430— Sampling  Plan  for 
Enforcement  Testing,  and  is  tailored  for 
enforcement  testing  of  electric  motors, 
based  upon  NEMA  MGl-1993 
paragraphs  12.58  and  12.59.  According 
to  NIST.  the  Mest  is  not  strongly 
influenced  by  the  exact  form  of  the 
imderlying  chstribution,  it  is  a  widely 
accepted  basis  for  a  testing  protocol,  and 
the  likelihood  of  a  correct  determination 
increases  with  sample  size.  The 
Department  finds  that  the  likelihood  of 
a  correct  determination  increasing  with 
sample  size  is  consistent  with  the 
AC^E/NEMA  recommendation  that  a 
minimum  of  five  units  be  tested, 
although  ACEEE/NEMA  opine  Uiat  Uiere 
should  be  no  upper  limit  placed  on  the 
sample  size.  As  a  practical  matter,  the 
Department  has  determined  that  the 
upper  limit  of  the  sample  size  should  be 
fixed  at  20  units,  as  it  is  in  appendix  B 
to  subpart  F  of  10  CFR  Part  430.  Based 
on  NISTIR  6092,  pages  6-7.  the 
Department  agrees  with  NIST  that  it  is 
highly  imlikely  that  a  motor  that  is 
labeled  in  accordance  with  the  NEMA 
MGl  energy  efficiency  standards  would 
require  testing  beyond  the  initial  sample 
of  five,  and  that  any  risk  of  additional 
testing  is  more  than  offset  by  the 
increased  value  of  the  test  in  assuring 
that  the  manufacturer's  interests  are 
protected.  Moreover,  if  enforcement 
testing  is  carried  on  up  to  20  units,  there 
would  be  likely  indications  of  other 
fundamental  problems  in  the 
manufacture  and/or  testing  of  such  basic 
model  which  could  be  ascertained  and 
corrected  through  other  means,  such  as 
examination  of  the  imderlying  data 
according  to  the  aforementioned  "test 
notice"  procedure  described  at  10  CFR 
431.127(a)(1). 

The  Etepartment  agrees  with  NIST, 
NISTIR  6092  at  page  6,  that  the 
performance  of  the  Sampling  Plan  for 
Enforcement  Testing  with  the  statistical 
confidence  of  90  percent  could  imply 
that  the  likelihood  of  a  false  conclusion 
that  a  product  is  not  in  compliance 
could  be  as  high  as  10  percent,  and  that 
this  level  of  assurance  may  not 
adequately  protect  the  manufacturer's 
interests.  The  Department  has 
considered  various  levels  of  statistical 
confidence,  other  than  90  percent,  and 
has  determined  that  the  Sampling  Plan 
for  Enforcement  Testing  in  today's  final 
rule  will  be  based  on  97.5  percent 
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statistical  confidence,  as  has  been 
established  at  appendix  B  to  subpart  F 
of  10  CFR  Part  430. 

In  sum,  with  this  modification,  the 
Department  concludes  that  the 
Sampling  Plan  for  Enforcement  Testing, 
as  set  forth  at  proposed  appendix  B  to 
subpart  G  of  Part  431,  will  apply  to  a 
test  of  whether  an  electric  motor's 
nominal  full  load  efficiency  complies 
with  section  342(b)(1)  of  EPCA  as  well 
as  to  a  test  of  the  acauacy  of  the  labeled 
efficiency  of  a  motor. 

D.  Energy  Efficiency  Standards 

Section  342(b)(1)  of  EPCA.  42  U.S.C. 
6313(b)(1),  prescribes  energy  efficiency 
standards  for  electric  motors  that  are  1 
through  200  horsepower.  Section  431.42 
of  the  proposed  rule  incorporates  these 
efficiency  standards,  and  for  each 
horsepower  rating  to  which  a  group  of 
standards  applies,  states  the  equivalent 
kilowatt  rating  which  those  standards 
also  apply.  The  NOPR  proposes  the 
following  criteria  for  determining  the 
standard  that  applies  to  an  electric 
motor  that  has  a  horsepower  or  kilowatt 
rating  between  two  horsepowers  or 
kilowattages  listed  consecutively  in 
section  342(b)(1)  of  EPCA  and  section 
431.42(a)  of  the  proposed  rule:  (1)  a 
horsepower  at  or  above  the  midpoint 
between  the  two  consecutive 
horsepowers  would  be  rounded  up  to 
the  higher  of  the  two  horsepowers;  (2) 
a  horsepower  below  the  midpoint 
between  two  consecutive  horsepowers 
would  be  rounded  down  to  the  lower  of 
the  two  horsepowers;  or  (3)  a  kilowatt 
rating  would  be  directly  converted  irom 
kilowatts  to  horsepower  and  the 
resulting  horsepower  rounded  as  stated 
above.  61  FR  60470  (November  27, 
1996). 

1.  Non-standardized  Horsepower 
Ratings 

Washington  State  University 
Cooperative  Extension  Energy  Program 
and  the  Washington  State  Department  of 
Community,  Trade  and  Economic 
Development  (WSU/WSD)  address 
DOE's  concern,  in  the  preamble  to  the 
proposed  rule  at  section  in.D.2, 
"Standards  for  Horsepowers  Not  Listed 
in  Statute,  and  for  Non-standard 
Kilowatt  Ratings,"  61  FR  60450 
(November  27, 1996),  about  efficiency 
levels  that  would  be  applicable  to 
electric  motors  manufactiued  to  non- 
standard horsepower  rat^gs.  WSU/ 
WSD  assert  that  the  output  rating  of  an 
electric  motor  is  not  the  maximum 
horsepower  the  motor  will  produce  but 
is  a  nominal  output  power  at  which 
nameplate  and  catalog  performance 
parameters  are  tabulated.  Most  motors, 
they  explain,  can  operate  near 


nameplate  efficiency  at  loads  down  to 
50  percent  and  can  sustain  operation  in 
ideal  conditions  at  power  demand  15 
percent  higher  than  their  rating.  They 
appear  to  recommend  that  a  motor  with 
a  rated  horsepower  that  exceeds  a  power 
rating  specified  in  EPCA,  by  greater  than 
one  percent,  should  be  required  to  meet 
the  efficiency  rating  prescribed  for  the 
next  higher  horsepower  specified  in 
EPCA.  In  other  words,  WSU/WSD 
apparently  advocate  the  one  percent 
point  for  rounding  up.  (WSU/WSD,  No. 
5  at  page  5,  item  D.). 

The  issue  here  is  whether  to  round  up 
or  down  from  the  mid-point  between 
two  horsepowers,  as  DOE  proposed  at 
section  431.42(b)  in  the  rule,  or  from  the 
1  percent  point,  as  WSD  suggests.  The 
WSU/WSD  approach  to  rounding  up  is 
similar  to  the  NEMA  position  described 
at  page  60450  in  the  preamble  to  the 
proposed  rule,  where  a  motor  writh 
rating  between  two  of  the  horsepower 
ratings  specified  by  EPCA  would  be 
required  to  meet  the  efficiency  standard 
for  the  next  highest  horsepower.  For  the 
reasons  stated  in  the  preamble,  the 
Department  continues  to  believe  that 
such  roimding  up  to  the  next  energy 
efficiency  level  could  make  it  very 
difficult  for  some  sizes  of  motors  to 
meet  the  statutory  energy  efficiency 
levels  and  could  have  the  effect  of 
banning  or  limiting  their  use.  61  FR 
60450  (November  27, 1996).  This  would 
be  true  for  an  electric  motor  used  as  a 
component  of  a  compressor,  for 
example,  where  the  compressor  is 
designed  around  the  size  of  the  motor  to 
allow  for  air  flow  and  cooling 
requirements.  Such  space  requirements 
and  restrictions  could  prevent  the  use  of 
a  larger  motor,  such  as  an  electric  motor 
that  must  be  physically  larger  to  meet 
the  next  higher  energy  efficiency  level. 
(Kaeser  Compressors,  No.  48).  Also,  the 
Department  beUeves  that  roimding  up  or 
down  from  the  mid-point  is  not 
sufficient  incentive  for  a  manufacturer 
to  produce  new  intermediate 
horsepower  ratings,  such  as  the  12 
horsepower  rating  contemplated  by 
WSU/WSD.  If  that  were  to  occai, 
however,  the  Department  could 
consider  amending  the  rule  to  adopt 
alternative  rounding  approaches. 

2.  Motor  Horsepower  and  Standard 
Kilowatt  Equivalent 

The  joint  comments  of  WSU/WSD 
recommend  that  an  electric  motor  rated 
in  kilowatts  be  allowed  to  meet  the 
energy  efficiency  of  the  nearest  lower 
horsepower  equivalent  if  the  motor's 
kilowatt  rating  is  within  one  percent  of 
that  lower  horsepower  equivalent,  and 
not  be  required  to  meet  the  efficiency 


rating  of  the  next  higher  horsepower 
(WSU/WSD,  No.  5  at  H.D.). 

The  Department  believes  that  WSU/ 
WSD  may  have  misconstrued  section 
431.42  in  the  proposed  rule.  They 
incorrectly  state  that  "(he  Department 
proposes  that  lEC  motors  with  ratings 
falling  between  two  standard 
horsepower  ratings  should  be  required 
to  meet  the  more  stringent  rating  of  the 
higher  horsepower."  (WSU/WSD,  No.  5 
at  n.D.).  First,  as  to  an  electric  motor 
with  a  standard  kilowatt  rating,  the 
Department  proposed  in  section 
431.42(a)  that  the  required  efficiency 
level  be  that  prescribed  for  motors  with 
the  equivalent  horsepower  'iting 
specified  in  EC  Standard  60072-1.  61 
FR  60449-50,  60469  (November  27, 
1996).  As  demonstrated  by  examination 
of  these  specified  equivalencies  and  the 
exact  conversions  of  standard  kilowatt 
ratings  to  horsepowers — no  standard 
kilowatt  rating  exactly  equals  a  standard 
horsepower  rating — an  lEC  motor  with  a 
standard  kW  rating  must  sometimes 
meet  the  efficiency  standard  for  the  next 
higher  horsepower  and  sometimes  for 
the  next  lower.  Id.  In  all  cases  the 
standard  it  must  meet  is  prescribed  for 
a  horsepower  that  is  very  close  to  an 
exact  conversion  from  its  kilowatt 
rating.  Id.  Second,  as  to  motors  with 
non-standard  kilowatt  ratings,  section 
431.42(b)(3)  of  the  proposed  rule 

Erovides  that  the  kilowatt  rating  would 
B  arithmetically  converted  to  its 
equivalent  horsepower  rating,  and  then, 
based  on  whether  the  motor  falls  above 
or  below  the  midpoint  between 
consecutive  horsepower  ratings,  would 
be  requiiVd  to  meet  the  corresponding 
higher  or  lower  energy  efficiency  level, 
respectively.  The  Department  believes 
that  such  rounding  from  the  midpoint 
between  two  non-standard  kilowattages 
further  addresses  WSU/WSD's  concern 
about  requiring  lEC  motors  to  meet  the 
next  higher  levels  of  efficiency. 
Therefore,  the  Department  will  make  no 
change  in  this  regard  in  today's  final 
rule. 

3.  Worid  Trade  Organization  (WTO) 
Agreements  and  the  Trans  Atlantic 
Business  Dialogue  (TABD) 

Zentralverband  Elektrotechnik-und 
Elektronikindustrie  e.V.  (ZVEI) 
advocates  that  the  Department's 
standards  regulations  for  electric  motors 
be  set  up  according  to  the  principles  of 
the  WTO  and  the  TABD,  using 
international  standards  as  much  as 
possible.  (ZVEI,  No.  37  pg.  2). 

The  energy  efficiency  test  procedures 
and  standards  for  electric  motors  are 
established  by  sections  343(a)(5)(A)  and 
342(b)(1),  respectively,  of  EPCA.  To  the 
extent  possible  under  EPCA,  the 
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proposed  rule  takes  international 
requirements  into  account.  Section 
431.42,  Energy  efficiency  standards  and 
effective  dates,  of  the  proposed  rule,  for 
example,  prescribes  the  EPCA  energy 
efficiency  levels  in  terms  of  both 
horsepower  and  equivalent  kilowatt 
ratings  based  on  lEC  Standard  60072-1. 
Similarly,  the  definition  of  "electric 
motor"  in  section  431.2  of  the  proposed 
rule  uses  various  descriptive  terms  in 
the  definition  which  are  followed  by  the 
parenthetical  "lEC"  as  referenced  to  the 
lEC  Standards  60034-1, 60034-12, 
60050-411  and  60072-1.  Also,  sections 
431.26  and  431.27,  which  pertain  to 
Department  of  Energy  recognition  of 
accrediting  bodies  and  certification 
programs,  cite  ISO/IEC  Guides  25. 
General  requirements  for  the 
competence  of  calibration  and  testing 
laboratories,  27,  Guidelines  for 
corrective  action  to  be  taken  by  a 
certification  body  in  the  event  of  either 
misapplication  of  its  mark  of  conformity 
to  a  product,  or  products  which  bear  the 
mark  of  the  certification  body  being 
found  to  subject  persons  or  property  to 
risk,  28.  General  rules  for  a  model  third- 
party  certification  system  for  products, 
58,  Calibration  and  testing  laboratory 
accreditation  systems — General 
requirements  for  operation  and 
recognition,  and  65,  General 
requirements  for  bodies  operating 
product  certification  systems.  There  is 
no  change  to  such  provisions  in  today's 
final  rule. 

4.  Electric  Motors  as  Components  of 
Systems  ^ 

Section.342(b)(l)  of  EPCA,  42  U.S.C. 
6313(b)(1),  imposes  efficiency  standards 
for  "each  electric  motor  manufactured 
(alone  or  as  a  component  of  another 
piece  of  equipment)."  Consistent  with 
the  above  provision  of  EPCA,  the 
proposed  rule  covers  every  "electric 
motor"  that  is  manufactured,  regardless 
of  whether  it  is  manufactured  "alone," 
and  then  inserted  into  another  piece  of 
equipment,  or  manufactured  "as  a 
component  of  another  piece  of 
equipment." 

York  International  (York)  asserts  that 
that  standards  imposed  by  section 
342(b)(1)  of  EPCA  do  not  apply  to 
motors  used  as  components  in  certain 
commercial  heating,  ventilating,  and  air- 
conditioning  equipment  covered  by  the 
energy  efficiency  standards  at  section 
342(a)  of  EPCA.  (York,  No.  6) 

Section  in.D.3.,  "Electric  Motors  as 
Components  of  Systems."  61  PR  60451 
(November  27, 1996),  of  the  preamble  to 
the  proposed  rule,  addresses  concerns 
from  the  Air-Conditioning  & 
Refrigeration  Institute  similar  to  those  of 
York.  The  Department  finds  no 


provision  in  the  requirements  for  system 
efficiency  at  section  342(a)  of  EPCA  that 
explicitly  or  implicitly  renders  the 
efficiency  standards  in  section  342(b)(1) 
inapplicable  to  motors  used  in  air 
conditioning  or  other  equipment 
covered  by  section  342(a). 
Consequently,  there  is  no  change  in 
today's  final  rule. 

E.  Labeling 

1.  Statutory  Provisions 

Section  344(a)  of  EPCA  provides  that, 
if  the  Department  has  adopted  test 
procedures  for  a  type  of  "covered 
equipment."  such  as  motors,  it  must 
prescribiB  a  labeling  rule  for  that 
equipment.  Section  344(b)  provides  that 
such  rule  must  require  disclosure  of  the 
motor's  energy  efficiency,  and  may 
require  disclosure  of  estimated 
operating  cost  and  energy  use. 
determined  in  accordance  with  the  test 
procedures.  Section  344(c)  authorizes 
inclusion  in  the  rule  of  additional 
requirements  "likely  to  assist 
purchasers  in  making  purchasing 
decisions,"  such  as  requirements  for 
display  of  the  label,  providing 
information  as  to  energy  consiunption, 
and  disclosing  in  printed  matter 
efficiency  information  required  to  be  on 
labels. 

Section  344(d)  of  EPCA,  42  U.S.C. 
6315(d),  requires  that  within  12  months 
of  establishing  test  procedures,  "the 
Secretary  shall  prescribe  labeling  rules 
*  *  *  applicable  to  electric  motors 
taking  into  consideration  NEMA 
Standards  Publication  MGl-1987." 
Such  rules  shall  require  that  electric 
motors  be  labeled  to  "(1)  indicate  the 
energy  efficiency  of  the  motor  on  the 
permanent  nameplate  attached  to  such 
motor;  (2)  prominently  display  the 
energy  efficiency  of  the  motor  in 
equipment  catalogs  and  other  material 
used  to  market  the  equipment;  and  (3) 
include  such  other  markings  as  the 
Secretary  determines  necessary,  solely 
to  facilitate  enforcement  of  the 
standards  established  for  electric  motors 
under  section  342." 

All  of  the  foregoing  provisions  are 
subject  to  section  344(h)  of  EPCA.  42 
U.S.C.  6315(h),  which  states  in  essence 
that  no  labeling  rule  shall  be 
promulgated  for  a  type  of  covered 
equipment  imless  (1)  such  labeling  is 
technologically  and  economically 
feasible  Mrith  respect  to  such  class;  (2) 
significant  energy  savings  will  likely 
result  from  the  labeling;  and  (3)  the 
labeling  is  likely  to  assist  customers  in 
making  purchases. 


2.  Provisions  of  Regulation 

Section  431.82(a)  of  the  proposed  rule 
sets  forth  efficiency  labeling 
requirements  for  the  permanent 
nameplate  of  an  electric  motor. 
Proposed  section  431.82(a)(1)  and  (2), 
requires  the  nameplate  to  display  the 
motor's  nominal  full  load  efficiency  and 
the  Compliance  Certification  number, 
and  states  how  such  information  is  to  be 
displayed.  Proposed  section  431.82(a)(3) 
allows  the  wonls  "energy  efficient,"  or 
the  encircled  lower  case  letters  "ee,"  >i 
or  some  comparable  designation  or  logo, 
to  be  displayed  at  the  manufacturer's 
option  on  a  motor  that  meets  the 
applicable  efficiency  standard  and 
compliance  certification  requirements. 
Section  431.82(b)  sets  forth  the 
requirements  for  disclosure  of 
information  in  marketing  materials. 
Section  431.82(c)  proposes  that  certain 
information  be  disclosed  on  import 
doaunents.  Section  431.82(d)  deals 
with  voluntary  compliance  with  the 
aforementioned  labeling  requirements 
for  motors  that  would  otherwise  not  be 
covered  under  EPCA. 

a.  Use  of  the  Words  "Energy  Efficient" 

Washington  State  asserts  that  "energy 
efficient"  is  the  official  NEMA  term  for 
motors  that  meet  the  requirements  of 
paragraph  MGl-12.59  and  Table  12-10 
in  NEMA  Standards  Publication  MGl. 
"Motors  and  Generators."  While  that 
table  ouxently  is  identical  to  section 
342(b)(1)  of  EPCA,  it  encompasses  more 
motors  than  the  electric  motors  covered 
under  EPCA.  Consequently,  use  of  the 
term  "energy  efficient"  should  be 
avoided.  (WSU/WSD.  No.  5  at  H.J.). 
NEMA  recommends  that  the  words 
"energy  efficient"  not  be  used,  even  as 
an  option,  since  the  nominal  full  load 
efficiency  values,  and  their  associated 
minimum  efficiency  values,  in  MGl- 
1993  are  subject  to  change  and, 
subsequently,  could  become 
inconsistent  with  the  EPCA  efficiency 
levels  for  electric  motors.  (NEMA.  No. 
18  at  9.). 

EPCA  requires  an  electric  motor  to 
meet  a  specified  level  of  nominal 
efficiency,  and  does  not  require  an 
electric  motor  to  be  labeled  with  a 
minimimi  efficiency  value.  Under  the 
NEMA  convention,  a  motor  that  is 
labeled  as  "energy  efficient"  must  meet 
both  a  specified  nominal  efficiency  and 
a  minimtun  efficiency  associated  with 
that  nominal  efficiency.  In  view  of  the 
comments  from  both  Washington  State 
and  NEMA,  the  Department 
imderstands  that  confusion  could  arise 
from  allowing  the  term  "energy 


■■Sees  431.82(a)(3). 
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efficient"  being  used  to  connote 
compliance  with  EPCA.  Consequently, 
the  Department  withdraws  its  proposed 
use  of  the  term  "energy  efficient"  in 
section  431.82(a)(3)  and  (b)(2)  of  today's 
final  rule. 

b.  Use  of  Standardized  Nominal  Full 
Load  Efficiency  Values 

As  explained  in  section  II. A.  7.  above, 
NEMA  MGl  establishes  a  logical  series 
of  standard  nominal  motor  efficiencies, 
from  which  the  motor  nameplate 
efficiency  marking  is  selected,  to  avoid 
the  infierence  of  ujirealistic  accuracy  in 
manufacturing  and  testing  that  might  be 
assiuned  from  a  potentially  infinite 
number  of  labeled  efficiency  values. 
One  commenter  queried  whether  only 
the  statutory  nominal  full  load 
efficiency  values  would  be  allowed  on 
the  electric  motor  nameplate,  or  some 
intermediate  level  of  actual  efficiency, 
as  determined  by  testing  that  particular 
motor.  (Treffinger,  No.  4  at  4.). 

Although  the  efficiencies  stated  on 
the  labels  would  be  standardized  values, 
and  often  would  not  match  precisely  the 
test  procedure  results  for  the  type  of 
motor  being  labeled,  the  intervals 
between  standardized  values  are  small, 
and  difiierences  among  efficiency  values 
within  a  given  interval  are  not 
significant.  The  Department  believes 
that  such  standardized  values  accurately 
represent  both  the  energy  efficiency  of 
a  given  motor,  and  the  differences  in 
efficiency  among  motors.  Consequently, 
the  Department  is  adopting  in  today's 
final  rule  the  proposed  requirement  that 
motors  be  labeled  with  nominal  full 
load  efficiency  values  which  are 
identical  to  the  standardized  values 
contained  in  NEMA  MGl-1993,  Table 
12-8. 

c.  Minimum  Efficiency 

In  the  preamble  to  the  proposed  rule, 
at  section  III.E.2.,  Information  on  Motor 
Nameplate,  the  Department  considered 
the  requirement  to  display  both  the 
nominal  and  applicable  minimum 
efficiency  on  the  nameplate  of  an 
electric  motor.  For  the  reasons  given, 
the  Department  stated  its  belief  that  it 
could  not  require  the  minimiun 
efficiency  to  be  displayed  on  labels  or 
in  marketing  material.  See  61  FR  60452 
and  S3  (November  27, 1996). 

Underwriters  Laboratories,  Inc.,  the 
joint  comments  of  WSU/WSD,  and 
NEMA  recommend  against  labeling 
electric  motors  with  a  minimiun 
efficiency  value.  WSU/WSD  assert  that 
the  term  "minimum  efficiency"  is 
confusing  and  has  "little  basis  in 
reality."  They  assert  that,  even  though 
there  is  popular  belief  that  the 
minimum,  efficiency  is  a  "guaranteed" 


minimum,  their  review  of  actual  motor 
efficiency  from  motor  testing 
laboratories  shows  that  many  individual 
motors  fall  both  below  the  statutory 
nominal  efficiency  and  the  voluntary 
minimiun  efficiency  associated  with  a 
particular  nominal  efficiency. 
Washington  State  believes  that  rigorous 
verification  of  compliance  with  the 
nominal  efficiency  will  reduce 
occiurences  of  electric  motor  efficiency 
falling  below  the  minimum.  (UL,  No.  9 
at  page  2;  WSU/WSD,  No.  5  at  n.G:  and 
NEMA,  Public  Hearing,  Tr.,  pc.  180). 

Having  given  this  issue  further 
consideration,  the  Department  now 
believes  it  may  have  the  authority  imder 
section  344(c)(2)  of  EPCA  to  require 
display  of  minimum  efficiency  levels  on 
labels  or  in  marketing  materials. 
Nevertheless,  in  light  of  the  comments, 
the  Department  will  not  adopt  such  a 
requirement  in  today's  final  rule. 

d.  Display  of  Nominal  Efficiency, 
Compliance  Certification  Nimiber,  "ee" 
Logo,  and  Date  of  Compliance 

Section  431.82(a)(1)  of  the  proposed 
rule  requires  that  the  permanent 
nameplate  of  an  electric  motor  be 
marked  with  the  motor's  nominal  full 
load  efficiency  and  the  Compliance 
Certification  number  supplied  by  DOE. 
Also,  proposed  section  431.82(a)(3) 
provides  for  optional  display  of  the 
encircled  lower  case  letters  "ee,"  or 
comparable  logo,  if  the  motor  both 
meets  the  applicable  standard  and  is 
covered  by  a  Compliance  Certification. 

Several  commenters  support  the  use 
of  the  Compliance  Certification  nimiber 
and  the  "ee"  logo.  (Treffinger,  No.  4  at 
paragraph  6;  WSU/WSD,  No.  5  at  n.J: 
UL,  No.  9,  at  page  2;  ACEEE,  Public 
Hearing,  Tr.  Pg.  204;  and  NEMA.  No.  18 
at  pages  9  and  10;  and  NEMA,  Public 
Hearing,  Tr.,  pg.  180).  UL  opines  that 
use  of  the  "ee"  mark  would  be  a  simple 
means  to  identify  a  motor  that  is  in 
compliance,  but  cautions  that  DOE 
would  have  difficulty  controlling  its 
faBudulent  use.  (UL,  No.  9,  at  page  2). 

The  Department  also  received 
comments  concerning  the  location  of 
the  Compliance  Certification  number, 
and  the  additional  requirement  of  a  date 
or  other  information  on  the  nameplate. 
ACEEE  supports  display  of  a  CC 
number,  date  of  compliance,  and  "ee" 
logo  on  the  nameplate  of  each 
compljring  motor,  but  asserts  that 
information  beyond  that  would  not 
contribute  to  enforcement.  (ACEEE, 
Public  Hearing,  Tr.  pg.  204.).  In 
testimony,  NEMA  asserted  that  the 
motor  nameplate  should  contain  the 
nominal  efficiency  and  Compliance 
Certification  number,  and  that  display 
of  a  standardized  DOE  logo  be  optional. 


(NEMA,  Public  Hearing,  Tr.  pg.  180).  In 
its  written  comments,  however,  NEMA 
asserts  that  the  location  of  the 
Compliance  Certification  number 
should  be  optional  to  the  manufacturer. 
(NEMA,  No.  18  at  page  11). 

Section  431.82(a](l)(ii)  and  (2)  of  the 
proposed  rule  requires  the  Compliance 
Certification  number  to  be  marked  on 
the  permanent  nameplate  of  an  electric 
motor.  The  Department  believes  that 
marking  the  CompUance  Certification 
niunber  on  the  permanent  nameplate  of 
a  covered  motor  is  necessary  to  help 
enforce  the  efficiency  standards 
established  for  electric  motors  under 
section  342  of  EPCA,  since  the 
permanent  nameplate  provides  the  most 
durable,  common  location  from  which 
to  glean  standardized  information 
concerning  the  identity  of  the 
manufacturer  of  that  motor, 
construction  data,  operational  data, 
energy  efficiency  data,  and  other  data. 
Also,  the  Department  understands  that 
most  electric  motors  are  often 
purchased,  sight  unseen,  through 
catalogs  and  other  marketing  materials, 
and  the  permanent  nameplate  is  often 
not  a  factor  in  motor  selection.  The 
information  marked  on  the  permanent 
nameplate  would  provide  some 
assurance  to  a  purchaser  that  it  had 
received  a  motor  that  has  been  certified 
as  complying  with  EPCA,  and  provide 
traceability  that  would  assist  agencies 
that  enforce  the  energy  efficiency 
standards  for  electric  motors  under 
EPCA. 

The  Department  believes  that  the 
proposed  rule  provides  for  the  markings 
necessary  to  facilitate  enforcement,  in 
accordance  with  section  344(d)(3)  of 
EPCA,  and  sees  little  value  in  requiring 
the  date  of  compliance  on  the  nameplate 
of  each  complying  motor,  as  ACEEE 
recommends.  This  view  is  supported  by 
NEMA's  assertion  that  disclosing  the 
date  of  compliance  on  shipping 
documents  would  serve  no  useful 
piupose.  (NEMA,  No.  18  at  page  10). 

For  the  above  reasons,  the  [iepartment 
will  not  require  the  date  of  compliance 
to  be  marked  on  the  nameplate  of  a 
complying  electric  motor,  and  the 

!>rovisions  proposed  at  section  431.82(a) 
or  marking  an  electric  motor  with  the 
nominal  full  load  efficiency,  the 
Compliance  Certification  number,  and 
the  encircled  letters  "ee"  will  remain 
largely  unchanged  in  today's  final  rule. 
(Discussion  below  at  section  II.F.4. 
further  addresses  use  of  the  Compliance 
Certification  number  on  motor  lat>els.) 

e.  Labeling  of  Motors  Not  Covered  by 
EPCA 

Section  431.82(d).  "Other  motors,"  of 
the  proposed  rule  permits  a  "non- 
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covered"  motor,  including  a  motor 
manufactured  prior  to  the  effiective  date 
of  EPCA  for  electric  motors,  to  be 
labeled  with  the  information  required  or 
permitted  for  electric  motors,  and 
provides  that  the  "non-covered"  motor 
will  then  become  subject  to  the 
requirements  of  10  CFR  Part  431 
concerning  standards,  testing, 
certification  and  enforcement. 

Mr.  W.  Treffinger  supports  retroactive 
use  of  the  encircled  "ee"  marking  for 
units  currently  in  stock. '^  (Treffinger, 
No.  4  at  paragraph  6.).  Both  NEMA  and 
ACEEE  support  use  of  the  encircled 
"ee"  logo  for  motors  that  meet  EPCA 
efficiency  standards,  even  if  such 
motors  are  manufactured  before  the 
effective  date  of  the  standards,  or  are 
definite  or  special  purpose  motors. 
(NEMA,  Public  Meeting,  June  2. 1995, 
Tr.  pgs.  195-6;  NEMA,  No.  9  at  pg.  13 
and  appendix  C,  pgs.  11-12;  NEMA,  No. 
9  at  C;  NEMA,  No.  38  at  pg.  15;  and 
ACEEE.  Public  Meeting,  Jime  2, 1995, 
Tr.  pg.  201.)  Washington  State  asserts 
that  any  "non-covered"  motor  model, 
having  an  enclosure  and  speed 
equivalent  to  a  covered  motor,  which 
bears  the  "ee"  mark  should  be  subject 
to  the  same  testing  requirements  as 
covered  motors.  (WSU/WSD,  No.  5  at 
n.J.).  NEMA  expresses  concern, 
however,  that  under  proposed  section 
431.82(d),  any  motor  for  which  nominal 
efficiency  is  marked  on  the  nameplate 
would  be  classified  as  an  "electric 
motor,"  and  that  many  types  of  non- 
covered  motors  are  marked  with  the 
applicable  nominal  efficiency  value. 
N^4A  asserts  that  classifying  a  non- 
covered  motor  as  an  "electric  motor," 
however,  should  be  at  the  option  of  the 
manufacturer,  and  should  only  occur 
when  the  manufacturer  uses  the 
Compliance  Certification  number  and 
"ee"  logo.  (NEMA,  No.  18  at  pg.  10,  and 
No.  38  at  pg.  15). 

In  section  III.E.4.,  "Other  Matters,"  in 
the  preamble  to  the  proposed  rule,  61 
FR  60454  (November  27, 1996),  the 
Department  states  that  there  is  merit  in 
the  proposal  to  permit  manufacturers  to 
use  the  encircled  "ee"  logo  for  motors 
that  meet  EPCA  efficiency  standards, 
even  if  such  motors  are  manufactured 
before  the  efiiective  date,  or  are  definite 
or  special  purpose  motors.  However, 
after  further  review,  the  Department  has 
decided  to  exclude  proposed  section 
431.82(d)  from  the  final  rule.  First, 
monitoring  whether  "non-covered" 
motors  meet  requirements  imposed  by 
and  under  EPCA  could  impose 


■'The  Department  infers  that  "units  currently  in 
stock"  refers  to  motors  manufactured  prior  to  the 
effective  date  of  EPCA,  and  that  would  be  covered 
equipment  if  they  had  been  manufactured  after 
such  effective  date. 


considerable  burdens  on  DOE.  The 
Department  would  have  to  process  any 
Compliance  Certifications  submitted  for 
such  motors,  and  address  any 
complaints  of  mislabeling  and  of  non- 
compliance with  efficiency  standards 
and  test  procedures.  This  could  detract 
fiom  the  Department's  activities  as  to 
motors  and  other  products  that  are 
clearly  covered  by  EPCA.  The 
Department  does  not  believe  that  such 
use  of  its  resoiut:es,  even  if  legally 
permitted,  is  justified  at  this  time. 
Second,  the  Department  believes  it 
would  be  problematic,  under  the 
statutory  provisions  for  enforcement  at 
sections  332,  333,  and  345  of  EPCA  as 
to  whether  DOE  could  take  enforcement 
action  and  impose  sanctions  as  to  a 
motor  that  is  not  covered  under  EPCA. 
Consequently,  today's  final  rule  will  not 
include  the  provisions  proposed  at 
section  431.82(d)  for  motors  that  are  not 
covered  under  EPCA,  thereby  rendering 
moot  the  aforementioned  comments. 
Notwithstanding  today's  final  rule, 
the  Department  understands  that  the 
Federal  Trade  Commission  would  have 
jurisdiction,  under  section  5(a)(1)  of  the 
Federal  Trade  Commission  Act,  15 
U.S.C.  45(a)(1),  for  example,  to  address 
efficiency  mislabeling  of  motors  not 
covered  by  EPCA.  The  Department  also 
understands  that  motors  not  covered 
imder  the  statutory  definition  of 
"electric  motor"  are  typically  tested  for 
energy  efficiency,  in  the  same  manner  as 
covered  electric  motors,  under  IEEE 
Standard  112-1996  Test  Method  B  or 
CSA  Standard  C390-93  Test  Method  (1). 
and  such  motors  that  are  not  covered 
could  be  generically  represented  as 
"energy  efficient"  according  to  the 
volimtary  labeling  provisions  in  NEMA 
MGl-1993,  apart  £rom  the  provisions  of 
EPCA. 

f.  Enforcement  Testing  Where  Violation 
of  a  Labeling  Representation  is  Alleged 

The  proposed  rule  could  be 
interpreted  as  providing  that  the 
enforcement  procedures,  set  forth  in 
section  431.27  of  the  proposed  rule, 
would  be  used  only  to  address 
allegations  of  non-compliance  with  the 
applicable  regulatory  standard  for 
efficiency.  In  the  reopening  notice,  at 
Section  n.D.,  Enforcement  Testing 
Where  Violation  of  a  Labeling 
Representation  Is  Alleged,  63  FR  34765- 
66  (June  25, 1998),  DOE  stated  its 
intention  to  make  clear  in  the  final  rule 
that  the  enforcement  procedures  would 
also  apply  in  determining  whether  the 
labeled  efficiency  rating  for  a  motor  is 
erroneous,  and  the  reopening  notice 
sought  comments  on  this  issue. 

The  ACEEE  and  NEMA  support  use  of 
the  enforcement  procedures  for 


determining  both  the  accuracy  of  the 
nameplate  efficiency,  as  well  as 
compliance  with  the  applicable  EPCA 
efficiency  value.  (NEMA/ ACEEE,  No.  38 
at  D.)  There  were  no  comments  to  the 
contrary.  The  final  rule  provides  that 
these  procedures,  including  the 
proposed  sampling  plan  at  section 
431.127(c),  will  be  used  to  determine 
the  validity  of  labeling  representations 
for  an  electric'inotor,  and  not  just 
whether  the  motor  meets  or  exceeds  the 
regulatory  standard  for  efficiency.  The 
Department  has  made  necessary 
modifications  in  the  language  of  section 
431.127(a)(1)  and  appendix  B  to  subpart 
G,  and  has  modified  section  431.127(c), 
Sampling,  to  read,  "The  determination 
that  a  manufecturer's  basic  model 
complies  with  the  applicable  energy 
efficiency  standard,  or  with  its  labeled 
efficiency,  must  be  based  on  testing 
conducted  in  accordance  with  the 
statistical  sampling  procediues  set  forth 
in  appendix  B  of  this  subpart  and  the 
test  procedures  set  forth  in  Appendix  A 
to  subpart  B  of  this  part. " 

g.  Imported  Motors 

Section  431.82(c)  of  the  proposed  rule 
would  require  any  electric  motor 
imported  into  the  United  States  to  be 
accompanied  by  shipping  papers  that 
disclose  clearly  the  date  of  the 
Compliance  Certification  for  that  motor, 
and  the  applicable  Compliance 
Certification  number. 

NEMA  asserts  that  shipping 
documents  should  show  the 
Compliance  Certification  number(s)  for 
the  electric  motor(s)  covered  under 
EPCA,  for  example,  "EPACT  CC  No. 
XXX  IMPORTED  FOR  SALE  IN  USA." 
NEMA  objects  to  disclosing  the  date  of 
the  Compliance  Certification  and  energy 
efficiency  of  the  motor  or  motors  on 
import  documents.  NEMA  also  asserts 
that  shipping  documents  should  list 
motors  that  are  not  covered  by  EPCA 
with  the  reason  they  are  not  covered,  for 
example,  "DEF.  PURPOSE  MOTOR 
EXEMPT  FROM  EPACT  IMPORTED 
FOR  SALE  IN  USA."  (NEMA,  No.  18  at 
pages  9  and  10,  and  exhibits  B,  C.  and 
D). 

Proposed  section  431.82(c),  was 
intended  to  aid  the  U.S.  Customs 
Service  in  preventing  entry  into  the 
United  States  of  motors  that  do  not 
comply  with  EPCA.  In  discussions  with 
the  Department,  however,  the  Customs 
Service  has  raised  questions  as  to 
whether  the  provisions  of  proposed 
section  431.82(c)  would  help  them. 
Consequently,  the  Department  had 
decided  to  delay  final  action  on  this 
section  until  it  has  had  further 
consultations  with  Customs.  The 
Department  intends  to  include  in  those 
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discussions  the  subject  of  requirements 
for  imported  motors  not  covered  by 
EPCA.  Therefore,  today's  final  rule 
includes  no  provisions  concerning 
import  documents. 

h.  Weights  of  Ck)nductors  and  Magnetic 
Materials 

One  commenter  proposed  that  the 
motor  nameplate  list  the  weight  of  the 
copper  or  aluminum  conductors  used  in 
the  motor,  and  the  weight  of  the 
•magnetic  iron  used  in  the  construction 
of  the  motor.  (Angelo  Ruggiero,  No.  17.). 

The  Department  understands  that  a 
relationship  exists  between  the 
efficiency  of  an  electric  motor  and  the 
quantity  and  quality  of  active  materials, 
such  as  copper  and  magnetic  steel,  used 
in  the  motor.  In  the  Department's  view, 
marking  the  measured  weight  of  copper, 
aluminum,  or  magnetic  steel  content  for 
a  particular  basic  model  electric  motor 
might  provide  some  indication  of  motor 
efficiency,  but  it  would  be  of  limited 
value  because  it  is  only  one  of  several 
variables  affecting  efficiency  that  could 
also  be  marked  on  the  nameplate  of  a 
motor.  On  the  other  hand,  marking  of  all 
of  these  values  on  the  nameplate  would 
be  very  burdensome  and  might  not  be 
technically  feasible.  Therefore,  the 
Department  does  not  believe  that  it 
should  require  such  markings  under 
section  344  of  EPCA  and  the  final  rule 
contains  no  such  requirement. 

F.  Certification  of  Compliance 

EPCA  directs  the  Department  to 
require  manufacturers  to  certify  that 
each  motor  meets  the  applicable  EPCA 
efficiency  standard.  EPCA  section 
345(c).  42  U.S.C.  6316(c).  Section 
431.123  of  the  proposed  rule  establishes 
the  requirements  for  manufacturers  to 
certify  compliance,  including  a 
reference  to  Appendix  A  of  subpart  G. 
which  sets  forth  the  format  for  a 
Compliance  Certification.  61  FR  60371, 
60473-60474  (November  27,  1996). 

The  first  sentence  of  proposed  Section 
431.123(a)  states  that  no  electric  motor 
"subject  to  an  energy  efficiency 
standard  set  forth  in  subpart  C  of  this 
part"  may  be  distributed  unless  it  is 
covered  by  a  Compliance  Certification. 
Thus,  because  proposed  section  431.42 
in  subpart  C  provides  that  only  electric 
motors  manufactured  after  October  24, 
1997  (or  October  24, 1999  for  certain 
motors)  are  subject  to  standards,  the 
proposed  rule  as  written  would  require 
a  Compliance  Certification  to  be 
submitted  only  for  an  electric  motor 
manufactured  after  whichever  of  the 
two  dates  applies  to  that  motor.  61  FR 
60469-70  (November  27, 1996).  For  the 
same  reason,  proposed  section 
431.123(a)  would  not  bar  the 


distribution  of  a  non-complying  motor 
manufactured  before  the  apphcable 
date.  Consequently,  the  Department  has 
not  added  to  proposed  section 
431.123(a)  the  language  "manufactured 
after  October  24, 1997"  to  qualify  the 
term  "electric  motor,"  as  suggested  by 
NEMA  (NEMA.  No.  18,  p.  12),  because 
to  do  so  would  create  a  redundancy. 

The  following  addresses  issues 
concerning  the  content  and  format  of 
the  Compliance  Certification,  and 
concerning  issuance  and  use  of 
Compliance  Certification  numbers. 

1.  Reference  to  Certification  Programs 

The  Compliance  Certification  form  in 
Appendix  A  of  subpart  G  in  the 
proposed  rule  includes  tables  for 
reporting  the  efficiencies  of  electric 
motors.  A  "Note"  to  the  tables,  61  FR 
60474  (November  27, 1996),  directs 
manufacturers  to  "place  an  asterisk 
beside  each  reported  nominal  full  load 
efficiency  that  is  determined  by  actual 
testing  rather  than  by  application  of  an 
alternative  efficiency  determination 
method."  Reliance  Electric  encourages 
the  Department  to  modify  the 
Compliance  Certification  in  appendix  A 
of  subpart  G  to  also  include 
identification  of  motors  for  which  a 
certification  organization  was  used. 
(Reliance,  No.  11,  pp.  6-7;  Reliance  No. 
47). 

Whether  a  manufacturer  uses  its  own 
accredited  laboratory,  a  third  party 
accredited  laboratory  or  a  certification 
program,  the  manufacturer  bears 
ultimate  responsibility  for  certifying 
compliance  under  431.123  of  the  rule. 
The  Department  believes  that  there  is  no 
need  to  speciiy  that  a  certification 
program  is  contributing  to  the 
determination,  since  the  manufacturer  is 
listed  on  the  Compliance  Certification. 
Consequently,  in  today's  final  rule  the 
Department  will  not  require  the 
Compliance  Certification  to  identify 
motors  for  which  a  certification 
organization  was  used. 

2.  Nominal  Versus  Average  Full  Load 
Efficiency 

Each  efficiency  standard  prescribed 
by  EPCA  for  an  electric  motor  is  a 
specified  minimum  "nominal  full  load 
efficiency."  EPCA  section  342(b)(1),  42 
U.S.C.  6313(b)(1).  The  preamble  to  the 
proposed  rule,  in  section  III.E.2., 
"Information  on  Motor  Nameplate." 
discusses  nominal  full  load  efficiency  as 
the  efficiency  that  industry  currently 
marks  on  the  motor  nameplate,  and  that 
the  Department  will  require  be  on  the 
nameplate.  "Nominal  full  load 
efficiency"  is  defined  in  the  rule  at 
section  431.2  as  being  derived  fi-om  the 
"average  full  load  efficiency"  of  a 


population  of  motors  of  the  same 
design.  Pursuant  to  sections  431.2  and 
431.24  of  the  proposed  and  final  rules, 
"average  full  load  efficiency"  refers  to 
the  average  of  the  individual  efficiencies 
of  such  a  population  of  motors, 
determined  through  testing  or  use  of  an 
AEDM.  Section  431.123(b)(2)(i)  of  the 
proposed  rule  requires  that  the 
Compliance  Certification  report  the 
average  full  load  efficiency  of  an  electric 
motor,  as  is  designated  on  the  sample 
Compliance  Certification  in  appendix  A 
to  subpart  G  of  part  431. 

Reliance  Electric  encourages  the 
Department  to  modify  this  requirement, 
so  that  the  efficiency  value  to  be 
reported  is  the  declared  "nominal  full 
load  efficiency"  and  not  the  "average 
full  load  efficiency."  Reliance  states  this 
would  be  consistent  with  both  the 
instructions  in  the  Note  on  the 
Compliance  Certification,  and  the 
efficiency  which  is  marked  on  the 
motor,  rather  "than  a  value  of  efficiency 
not  foimd  in  any  publication,  database, 
or  on  the  motor  itself."  (Reliance,  No.  11 


"ffie" 


le  Department  recognizes  that 
"nominal  full  load  efficiency"  is  used  in 
EPCA,  and  has  been  in  use  by  industry, 
to  represent  the  energy  efficiency  of  a 
motor.  Moreover,  as  indicated  in 
Section  n.A.7.  above,  the  definition  of 
"nominal  full  load  efficiency"  in  today's 
final  rule  is  based  on  the  Department's 
acceptance  of  the  view  that  the 
measured  average  fiill  load  efficiency  of 
a  motor  could  sometimes  overstate  the 
motor's  efficiency,  and  could  contain 
fractional  values  that  would  suggest  an 
unrealistic  degree  of  precision  in 
determining  efficiency.  The  Department 
also  believes  at  this  point  that  its  receipt 
of  average  full  load  efficiency  figures  in 
Compliance  Certifications  would  not 
significantly  aid  in  achieving 
compliance  with  EPCA.  For  all  of  these 
reasons,  today's  final  rule  requires 
nominal  full  load  efficiency  to  be 
reported  under  section  431.123(b)(2)(i). 
and  on  the  sample  Compliance 
Certification  in  appendix  A  to  subpart  G 
of  the  final  rule. 

3.  Other  Information  To  Be  Reported 

As  indicated  above,  the  proposed 
Appendix  A  to  Subpart  G  provides  for 
reporting  the  efficiencies  of  electric 
motors.  Specifically,  pursuant  to 
proposed  section  431.123(b)(2)(i), 
Appendix  A's  "Attachment  to 
Compliance  Certification" 
("Attachment")  contains  two  tables  (one 
for  motors  rated  in  horsepower  and  the 
other  for  motors  rated  in  kilowatts)  for 
reporting  the  efficiency  of  the  least 
efficient  basic  model  wi.'iin  each 
category  for  which  EPCA  prescribes  a 


54136  Federal  Register /Vol.  64,  No.  192 /Tuesday.  October  5,  1999 /Rules  and  Regulations 


mimmum  efficiency.  The  purpose  of 
these  tables  is  to  enable  a  manufacturer 
or  private  labeier  support  its 
certification  of  compliance,  by  reporting 
motor  efficiencies  which  show  that  the 
least  efficient  basic  model  in  each 
category  is  at  or  above  the  EPCA 
standard  for  that  catesory. 

As  also  described  above,  the  Note  to 
the  Attachment  directs  that  an  asterisk 
identify  each  reported  efficiency  that  is 
determined  through  testing  rather  than 
use  of  an  AEDM.  The  Note  also  directs 
listing  of  other  basic  models  that  have 
been  tested,  and  the  Attachment 
contains  a  table  forproviding  such  a 
Ust.  61  FR  60474.  These  provisions  were 
intended  to  implement  section 
431.123(b)(2)(ii),  which  requires  that  the 
Compliance  Certification  identify  all 
basic  models  that  have  been  tested 
pursuant  to  section  431.24.  (Such 
testing  occurs  either  (1)  to  determine  a 
basic  model's  efficiency  for  purposes  of 
certifying  its  compliance  to  DOE  and  of 
labeling  or  (2)  to  substantiate  an  AEDM.) 
Identification  of  these  basic  models 
would  indicate  whether  five  or  more 
basic  models  were  tested,  as  is  generally 
required  by  section  431.24.  The 
Attachment  is  not  intended  to  require  a 
manufectiirer  to  report  to  DOE 
efficiency  tests  it  performs  for  other 
purposes,  such  as  quality  control. 

Reliance  suggests  certain  changes  in 
the  tables  of  the  Attachment.  (Reliance 
No.  47)  First,  it  recommends  that  the 
two  tables  for  reporting  motor 
efficiencies  be  combined  into  one,  with 
the  title  of  the  first  column  to  be  "Motor 
horsepower/kilowatts."  The  Department 
believes  that  combining  the  two  tables 
would  simplify  the  format  of  the 
attachment,  reduce  in  some  instances 
the  amoimt  of  information  that  woiild 
have  to  be  reported,  and  still  provide 
the  necessary  information  for  certifying 
compliance.  Consequently,  the 
Attachment  in  the  final  rule  combines 
these  two  tables  as  recommended  by 
Reliance.  Second,  in  the  table  for  listing 
other  basic  models  that  have  been 
tested,  the  heading  of  the  fourth  coliunn 
refers  to  the  "least  efficient  basic 
model."  Reliance  points  out  that  this 
seems  to  call  for  reporting  on  the  same 
basic  models  that  would  be  included  in 
the  aforementioned  table  for  reporting 
efficiencies,  and  would  not  provide  for 
identification  of  more  efficient  basic 
models  that  had  been  tested  to 
substantiate  an  AEDM.  On  this  point  as 
well,  the  Department  agrees  wiUi 
Reliance's  comments.  The  Department 
erroneously  included  the  term  "least 
efficient"  in  this  table,  and  its  retention 
would  prevent  the  table  fi-om  serving  its 
intended  purpose  of  assuring  that  the 
Compliance  Certification  identifies  all 


testing  imdertaken  to  comply  with  the 
DOE  regulation.  Accordingly,  the  term 
is  deleted  from  the  heading  of  the  fourth 
column.  Finally,  in  today's  final  rule  the 
Department  has  changed  the  title  of  this 
table  to  "Models  Actually  Tested  and 
Not  Previously  Identified",  as  suggested 
by  Reliance.  Reliance  points  out  that  the 
title  in  the  proposed  rule.  "Additional 
Motors  Actually  Tested",  erroneously 
assumes  that  the  table  for  reporting 
motor  efficiencies  will  identify  at  least 
one  basic  model  that  has  been  tested. 

4.  Compliance  Certification  Niunber 

Section  431.123(e).  Response  to 
Certification;  Certification  Number  for 
Electric  Motor,  in  the  proposed  rule, 
requires  DOE  to  provide  an 
identification  nimiber  to  each 
manufacturer  or  private  labeier  to 
signify  compliance  with  section 
431.123.  Compliance  Certification. 
Section  431.82(a)(l){ii).  Electric  motor 
nameplate.  in  turn,  requires  the 
manufactiuer  to  display  the  Compliance 
Certification  niunber  ("CC  number")  on 
the  permanent  nameplate  of  the  electric 
motor.  (As  written,  the  proposed  rule 
does  not  allow  for  a  "private  labeler's" 
Compliance  Certification  number  to  be 
marked  on  the  nameplate.)  The 
Department  believes  that  such  a  number 
is  necessary  to  help  enforce  the 
efficiency  standards,  under  section 
344(d)  of  EPCA.  because  it  would 
provide  traceability  directly  to  the 
manufacturer  or  private  labeier.  and 
would  discourage  distribution  of  non- 
complying  motors. 

NEMA  and  ACEEE  recommend  that 
one  number  be  assigned  to  each 
manufactiuer,  unless  the  manufactxirer 
requests  additional  numbers.  (NEMA. 
No.  18  at  page  11;  and  NEMA/ACEEE. 
No.  38  at  pages  16  and  17).  Also.  NEMA 
recommends  that  each  manufacturer 
marketing  an  electric  motor  under  its 
own  name  receive  its  own  CC  number, 
and  that  a  private  labeier  should  have 
the  option  to  receive  its  own  number,  or 
arrange  to  use  a  manufacturer's  number. 
(Public  Hearing,  Tr..  pg.  180). 

Leeson  Electric  asserts  that  a  CC 
number  on  the  nameplate  should 
identify  the  party  responsible  for  the 
energy  efficiency  of  that  motor.  Leeson 
conjectures,  for  example,  that  it  could 
design  and  test  a  motor  for  efficiency, 
and  through  contractual  arrangements 
have  another  manufacturer  produce  that 
motor  complete  with  a  Leeson 
nameplate  and  traceable  to  Leeson. 
Alternatively  and  with  proper 
arrangements,  Leeson  conjectiues  that  it 
could  manufacture  a  motor  using 
someone  else's  design  and  niunber.  In 
either  case,  the  CC  number  should 
identify  a  party  responsible  for  the 


motor's  efficiency.  (Leeson.  Public 
Hearing.  Tr..  pgs.  191-92).  GE  Motors 
recommends  that  the  name  on  the 
nameplate  be  consistent  with  the 
Compliance  Certification  number.  (GE, 
Public  Hearing.  Tr.  pg.  192-93). 

The  Department  understands  that  a 
motor  manufacturer  could  manufacture 
a  motor  for  sale  (1)  under  its  own  name, 
(2)  by  another  motor  manufactiu«r.  (3) 
by  a  private  labeier.  or  (4)  by  any 
combination  of  these  three  means.  For 
reasoilS  of  contractual  obligation  or 
product  differentiation,  a  motor 
manufacturer  might  not  want  to  indicate 
on  a  motor  nameplate  or  in  marketing 
materials  that,  for  example,  its  Motor  A 
and  competitor's  Motor  A  are  both  made 
by  the  competitor.  Similarly,  a  company 
owning  a  private  label  might  not  want 
to  disclose  the  identity  of  the  motor 
manufacturer  on  its  motor  nameplate  or 
in  marketing  materials  for  economic  or 
marketing  reasons,  such  as  using  a 
variety  of  manufacturers  to  supply  the 
same  type  motor,  or  maintaining  the 
focus  of  recognition  on  its  private  label 
to  the  exclusion  of  identifying  the 
source  of  the  motor.  On  the  other  hand, 
because  of  contractual  or  other 
considerations,  a  private  labeier  or  a 
manufacturer  selling  a  motor  made  by 
another  manufacturer,  might  wish  to 
include  on  the  motor's  nameplate  the 
CC  number  of  the  firm  that 
manufactured  the  motor. 

The  Department  is  persuaded  that  the 
final  rule  should  allow  a  private  labeier, 
or  a  manufacturer  distributing  a  motor 
it  did  not  manufacture,  to  mark  a  motor 
with  its  own  CC  number  or  the  number 
of  the  motor's  manufacturer.  Use  of  the 
CC  number  is  intended  to  discourage 
distribution  of  non-complying  motors, 
to  provide  a  marking  to  identify  a  motor 
that  has  been  certified  to  be  in 
compliance  with  10  CFR  Part  431  and 
to  identify  the  source  of  the  Compliance 
Certification,  not  necessarily  to  identify 
the  manufecturer  to  the  consumer. 

The  proposed  rule  would  already 
permit  (1)  a  private  labeier  to  mark  a 
motor's  nameplate  with  the 
manufactiu«r's  CC  number,  and  (2)  a 
manufacturer  distributing  a  motor  it  had 
not  manufactured  to  use  either  its  own 
CC  niunber  or  the  number  of  the 
manufacturer.  The  final  rule  provides 
likewise.  In  light  of  the  foregoing 
discussion,  however,  proposed  section 
431.82(a)(l)(ii)  is  revised  in  the  final 
rule  to  pernut  a  private  labeier  to  use  its 
own  CC  number.  DOE  does  not  believe 
that  any  purpose  would  be  served  by 
requiring  the  CC  number  on  a  motor  to 
be  the  number  provided  to  the  party 
named  on  the  motor  nameplate.  as 
apparently  recommended  by  GE  Motors. 
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As  to  the  issuance  of  more  than  one 
CC  number  to  a  manufacturer  (or  private 
labeler),  in  the  Department's  view  this 
would  be  warranted  only  in  limited 
circumstances.  Although  the 
commenters  that  made  this  proposal 
gave  no  reasons  for  it,  it  appears  that  a 
manufacturer  or  private  labeler  that 
distributes  motors  under  di^rent  brand 
names,  trademarks  or  labels,  might  wish 
to  obtain  more  than  one  number  to 
preserve  the  separate  identities  of  these 
motors.  The  Department  beheves  that, 
in  such  a  situation,  a  manufactiu^r  or 
private  labeler  should  be  permitted  to 
obtain  a  CC  number  that  would  apply  to 
motors  it  distributes  imder  a  name  that 
does  not  overlap  with  other  names 
imder  which  it  sells  motors.  Issuance  of 
more  than  one  CC  niunber  imder  other 
circumstances,  however,  would  be 
unnecessarily  burdensome  to  the 
Department,  and  could  conflict  with  the 
use  of  the  CC  number  as  a  means  of 
discouraging  distribution  of  non- 
complying  motors  and  readily 
identifying  the  source  of  the 
CompUance  Certification.  Thus,  for 
example,  if  Company  XYZ,  a  motor 
manufacturer  or  private  labeler,  sells 
electric  motors  under  the  "XYZ"  brand 
name  or  label,  and  also  under  the 
"ABC"  brand  name  or  label,  it  should  be 
permitted  to  obtain  one  CC  niunber  for 
each  of  these  labels  or  brand  names.  But 
it  should  not  be  permitted,  for  example, 
to  obtain  one  CC  number  for  motors  sold 
under  the  "XYZ  Premium"  or  "XYZ" 
label,  and  another  for  motors  sold  imder 
the  "XYZ  Standard"  or  "XYZ/ ABC" 
label.  Accordingly,  section  431.123(c) 
and  provisions  in  section  431.123(f) 
have  been  added  to  the  final  rule  to 
allow  a  manufacturer  or  private  labeler 
to  request  and  obtain  a  separate  CC 
niunber  for  any  unique  name  under 
which  it  distributes  electric  motors. 

Underwriters  Laboratories  contends 
that  a  database  of  information  related  to 
the  Compliance  Certification  number 
will  be  needed  for  use  by  enforcement 
agencies,  such  as  the  U.S.  Customs 
Service.  Otherwise,  motors  could  be 
labeled  as  being  in  compliance  even 
though  they  have  not  been  certified 
under  section  431.123  and  appendix  A 
to  subpart  G.  (UL,  No.  9  at  page  2.).  The 
Department  is  likewise  concerned  about 
keeping  records  of  Compliance 
Certification  that  would  facilitate 
oaforcement.  As  with  compliance 
statements  and  certification  reports  filed 
with  the  Department  of  Energy  under  10 
CFR  430.62,  Submission  of  data,  for 
residential  appliances,  the  Department 
intends  to  maintain  such  files  for 
electric  motors.  These  will  be  available 


to  the-U.S.  Customs  Service  and  any 
other  enforcement  agencies. 

G.  Other  Matters 

1.  Standards  Incorporated  by  Reference 

Section  340(13)(A)  of  EPCA,  which 
defines  the  term  "electric  motor,"  states 
that  the  terms  in  that  definition  shall  be 
used  "as  defined  in  NEMA  Standards 
Publication  MGl-1987."  Under  section 
340(13)(H)  of  EPCA,  "nominal  full  load 
efficiency"  is  an  average  efficiency  "as 
determined  in  accordance  with"  NEMA 
MGl-1987.  Section  343(a)(5)  of  the  Act 
requires  that  testing  procedures  for 
motor  efficiency  shall  be  the  test 
procedures  specified  in  NEMA 
Standards  Publication  MGl-1987, 
unless  those  are  amended. 

First,  consistent  with  the  EPCA 
directive  that  the  definition  of  "electric 
motor"  be  based  on  NEMA  MGl,  section 
431.2  of  the  proposed  rule  states,  for  the 
most  part,  that  the  terms  used  to  define 
"electric  motor"  shall  be  construed  with 
reference  to  provisions  in  the  NEMA 
Standards  Publication  MGl-1987.  61  FR 
60466  (November  27, 1996).  In  addition, 
section  431.2  of  the  proposed  rule 
defines  the  term  "general  purpose" — 
one  element  in  the  EPCA  definition  of 
"electric  motor" — by  reference  to  the 
service  conditions  specified  in  NEMA 
MGl  paragraph  14.02,  "Usual  Service 
Conditions." 

Second,  consistent  with  section 
340(13)(H)  of  EPCA,  the  proposed  rule 
defines  "nominal  full  load  efficiency" 
with  reference  to  Table  12-8  of  NEMA 
MGl-1993. 

Third,  consistent  with  the  EPCA 
directive  that  the  test  procedures  be 
those  specified  in  NEMA  MGl,  section 
431.22(a)(2)(i)  of  the  proposed  rule, 
Reference  sources,  incorporates  by 
reference  NEMA  MGl  with  Revision  1, 
paragraph  12.58.1,  "Determination  of 
Motor  Efficiency  Losses",  and  Table  12- 
8.  "Efficiency  Levels."  61  FR  60466 
(November  27, 1996). 

Among  the  comments  received 
concerning  the  proposed  rule  were 
requests  fit)m  NEMA  and  ACEEE  that 
the  Department  make  reference  to  the 
complete  NEMA  MGl,  including 
updates  through  Revision  4  (June  1997), 
since  they  provide  the  details  necessary 
to  understand  other  requirements  of  the 
definition  of  electric  motor,  such  as 
Design  A  and  B  characteristics.  (NEMA, 
No.  18  at-pg.  5;  and  NEMA/ ACEEE,  No. 
38  at  pg.  14.) 

The  Department  believes  it  is 
inappropriate  and  impractical  to 
incorporate  into  the  final  rule  the 
entirety  of  NEMA  MGl.  Many  parts  of 
MGl  concern  motors  that  are  not 
covered  by  EPCA.  Other  parts  of  MGl, 


although  relevant  to  motors  that  are 
covered,  are  irrelevant  to  issues  of  motor 
efficiency,  or  do  not  concern  any  of  the 
matters,  discussed  above,  on  which 
EPCA  directs  that  MGl  be  followed. 
Rather  they  concern  subjects  such  as 
aspects  of  the  construction  and 
performance  of  motors  that  do  not  bear 
upon  the  definition  of  "electric  motor," 
the  test  procedures  for  measuring 
efficiency,  or  determination  of  nominal 
efficiency.  Thus,  to  incorporate  all  of 
MGl  into  the  final  rule  would  result  in 
the  rule's  containing  a  considerable 
amount  of  material  that  is  irrelevant  to 
compliance  with  EPCA.  Moreover,  MGl 
is  a  sizable  volume.  If  it  were 
incorporated  into  the  final  rule,  a 
substantial  amount  of  material  would 
become  part  of  the  rule,  and  the 
Department  would  have  to  have 
complete  copies  of  this  material 
available  for  inspection  both  at  the 
Federal  Register  and  the  Department. 
For  all  of  these  reasons,  the  final  rule 
does  not  incorporate  by  reference  the 
entirety  of  MGl. 

The  final  rule,  however,  particularly 
in  the  definition  of  "electric  motor," 
refers  to  MGl  more  extensively  and 
with  greater  specificity  than  does  the 
proposed  rule.  Moreover,  the  final  rule 
incorporates  by  reference  all  of  the  MGl 
provisions,  referred  to  in  the  rule.  As 
indicated  above,  the  proposed  rule 
states  only  that  terms  in  the  "electric 
motor"  definition  that  are  not  defined  in 
the  rule  or  with  reference  to  lEC 
standards,  "shall  be  construed  with 
reference  to  *   *  *  MGl-1987."  61  FR 
60466  (November  27, 1996).  The  final 
rule  specifically  identifies  each  such 
term  that  is  defined  in  MGl,  cites  the 
provision  or  provisions  of  MGl 
containing  the  definition,  and  states  that 
the  term  must  be  construed  with 
reference  to  the  cited  provision  or 
provisions. 

All  of  these  references  are  to 
provisions  of  MGl-1993  with  Revisions 
1-4.  Several  of  the  referenced 
provisions  (e.g.,  paragraphs  1.16.1,  4.01 
and  12.40.1)  contain  di^erences  in 
numbering,  language,  or  format,  but  not 
substance,  from  the  corresponding 
provisions  of  MGl-1987.  Referencing 
these  MGl-1993  paragraphs  in  the  final 
rule  raises  no  issue  as  to  the  rule's 
conformity  with  EPCA's  requirement 
that  terms  in  the  definition  of  electric 
motor  be  used  "as  defined  in  MGl- 
1987."  The  final  rule's  references  to 
paragraphs  11.31, 11.34  and  11.36  of 
MGl-1993,  however,  to  construe  the 
term  "NEMA  T-ft-ame  dimensions," 
specifically  exclude  the  dimension 
values  in  those  paragraphs  for  motors 
with  inme  sizes  447  and  449.  These 
values  were  not  included  in  MGl-1987 
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and  these  motors  were  not  considered  to 
be  NEMA  T-frame  motors  under  MGl- 
1987. 

In  an  additional  departure  from  MGl- 
1987.  paragraph  11.31  of  MGl-1993 
does  not  contain  values  for  the  "Bmax" 
dimension — the  maximiun  sizes  for  the 
"B"  dimension.  Consequently,  MGl- 
1993  appears  to  deGne  "T-htune"  more 
broadly  than  it  was  defined  in  MG- 
1987,  and  to  increase  the  number  of 
motors  that  meet  the  T-frame 
classiGcation.  The  Department 
understands,  however,  that  even  while 
operating  under  MGl-1987,  the 
industry  widely  ignored  the  Bmax 
dimension,  considered  motors  with  B 
dimensions  in  excess  of  Bmax  to  be  T- 
frame,  and  did  not  view  Bmax  as  critical 
in  defining  what  constituted  a  T-frame 
motor.  Thus,  MGl-ig87  as  applied 
excluded  the  Bmax  dimension,  and 
when  the  "electric  motor"  definition 
was  added  to  EPCA,  in  1992,  "T-frame, 
*  *  *  motor  •  *  *  as  defined  in  MGl- 
1987"  meant  a  motor  with  T-frame 
dimensions  without  regard  to  Bmax.  For 
these  reasons,  the  final  rule  references 
and  incorporates  paragraph  11.31  of 
MGl-1993  without  altering  its 
exclusion  of  the  Bmax  dimension. 

Finally,  the  final  rule  retains  the 
proposed  rule's  references  to  MGl-1993 
in  the  definitions  of  "general  purpose" 
and  "nominal  full  load  efficiency",  and 
adds  references  to  MGl-1993's 
description  of  "unusual  service 
conditions"  in  the  definitions  of 
"definition  piupose  motor"  and 
"general  purpose."  With  respect  to  the 
test  procedure,  the  final  rule  also  retains 
the  proposed  rule's  references  to  MGl- 
1993  but  adds  references  to  Revisions  1- 
4. 

2.  Enforcement:  Determining  What 
Constitutes  a  "Separate  Violation" 

Sections  332,  333(a)  and  345(a)  of 
EPCA,  42  U.S.C.  6302.  6303(a)  and 
6316(a)  set  forth  actions  that  violate 
EPCA  requirements  for  electric  motors, 
and  the  penalties  associated  with  each 
violation.  Section  431.122,  Prohibited 
acts,  in  the  proposed  rule  incorporates 
and  implements  these  provisions.  It 
provides  in  paragraph  (b)  that,  for  each 
motor  a  manufactiu^r  distributes  that 
does  not  comply  with  applicable 
efficiency  standard,  a  separate  violation 
occurs.  NEMA  questions  whether  the 
Department  intends  "that  the  total 
penalty  for  distribution  of  a  non- 
compliant  motor  be  limited  to  $100," 
and  recommends  that  distribution  of  a 
motor  that  does  not  comply  with  the 
applicable  efficiency  standard  be  a 
separate  violation  for  each  day  of 
noncompliance.  (NEMA,  No.  18  at  pgs. 
10-11;  emphasis  added.) 


The  Department  believes  that  NEMA 
has  misconstrued  the  proposed  rule. 
Proposed  section  431.122(b)  provides, 
and  DOE  intends,  that  distribution  of 
"each  unit"  of  an  electric  motor  that 
fails  to  comply  with  the  applicable 
EPCA  efficiency  standard  would  be  a 
separate  violation.  Thus,  for  example,  if 
a  manufactiuer  vtrere  to  distribute  1,000 
motors  that  do  not  meet  the  applicable 
standard,  that  would  constitute  1 ,000 
violations,  and  the  total  penalty  would 
be  $100,000  ($100  times  1,000). 

In  this  and  other  respects,  proposed 
section  431.122  closely  adheres  to  the 
EPCA  provisions  that  delineate 
violations  of  efficiency  requirements, 
and  penalties  for  such  violations.  In 
particular,  sections  332(a),  333(a),  and 
345(a)  of  EPCA  provide  that  a  separate 
violation  occurs,  (1)  for  "each  violation" 
of  the  prohibition  against  distributing 
any  new  covered  equipment  that  does 
not  conform  to  an  applicable  EPCA 
standard,  and  (2)  for  "each  day"  a 
manufacturer  fails  to  provide  required 
information,  or  comply  with  certain 
requirements  of  section  326  of  EPCA. 
Those  sections  do  not  provide  that  each 
day  of  noncompliance  with  an 
applicable  standard  is  a  violation,  as 
NEMA  recommends.  It  is  questionable, 
therefore,  whether  the  E)epartment 
could  adopt  such  a  provision  in  today's 
regulations.  Nor  is  such  a  provision  in 
10  CFR  section  430.61,  which 
implements  these  same  sections  of 
EPCA  for  consumer  products.  The 
Department  sees  no  basis  at  this  time  for 
taking  a  difiierent  approach  in  Part  431. 

Accordingly,  today's  rule  does  not 
incorporate  NEMA's  suggestion  that 
each  day  of  noncompliance  with  an 
applicable  standard  would  be  a  separate 
violation. 

3.  Technical  Corrections 

Today's  final  rule  makes  a  number  of 
changes  to  the  proposed  rule  that  do  not 
alter  the  substance  or  intended  effect  of 
the  rule.  These  ch.^nges.  for  example, 
expand  or  correct  references,  conform 
language  in  the  rule  to  statutory 
language,  or  clarity  the  language  of  the 
rule.  They  are  as  follows: 

a.  References  to  International  Standards 

The  definition  of  "electric  motor"  at 
section  431.2  of  the  proposed  rule  states 
that  foiir  terms  in  the  definition  shall  be 
construed  with  reference  to  lEC 
Standard  34-1.  61  FR  60465-66 
(November  27, 1996).  The  Department 
has  determined  that  three  of  these 
terms — "cage,"  "EEC  metric  equivalents 
[to  T-frame  dimensions)"  and  "Design. 
N" — must  instead  be  construed  with 
reference  to  certain  provisions  in  three 
lEC  standards  other  than  Standard  34- 


1.  (The  fourth  term  is  construed  with 
reference  to  certain  provisions  of 
Standard  34-1.)  The  final  rule  revises 
the  definition  of  "electric  motor"  to 
reference  the  current  versions  of  these 
provisions.  In  addition,  because  they 
must  be  used  to  construe  the  terms  used 
in  the  definition,  section  431.22  of  the 
final  rule  incorporates  these  provisions 
by  reference.  The  Department  has  also 
added  a  definitions  of  "ISO"— 
"International  Organization  for 
Standardization" — to  section  431.2  of 
the  final  rule,  because  of  the  many 
references  to  ISO  in  the  rule. 

b.  Use  of  Term  "Energy  Conservation 
Standard" 

Part  C  of  EPCA,  which  governs  this 
final  rule,  uses  the  term  "energy 
conservation  standard"  to  refer  to  a 
level  of  energy  efficiency  required  under 
Part  C.  See  EPCA  section  340, 42  U.S.C. 
6311.  In  the  final  rule,  therefore,  that 
term  is  used  in  place  of  the  term 
"energy  efficiency  standard",  as  for 
example  in  sections  431.41  and  431.42. 

c.  Preemption  of  State  Regulations 

Section  431.43  of  today's  final  rule 
concerns  preemption  of  state  energy 
efficiency  requirements  for  electric 
motors.  It  contains,  with  minor 
technical  modifications,  the  language  of 
10  CFR  section  430.33,  which  concerns 
preemption  of  state  efficiency 
requirements  for  products  covered  by 
Part  430.  Similarly,  section  431.83  of 
today's  final  rule  concerns  preemption 
of  state  efficiency  labeling  requirements 
for  electric  motors.  It  contains,  vdth 
minor  technical  modifications,  the 
language  of  16  CFR  section  305.17,  a 
Federal  Trade  Commission  regulation 
that  concerns  preemption  of  state 
labeling  requirements  for  products 
covered  by  Part  430.  Neither  section 
431.33  nor  section  431.83  was  in  the 
proposed  rule,  but  each  merely 
incorporates  pre-emption  requirements 
specified  by  sections  327  and  345  of 
EPCA  and  neither  changes  the 
substance,  force  or  effect  of  the 
provisions  of  the  proposed  rule. 

d.  Provisions  Incorporated  fiY>m  Part  430 

Sections  431.28,  431.61, 431.125, 
431.126.  431.128,  431.129,  431.130, 
431.131,  and  431.132  of  the  proposed 
rule  incorporate  sections  of  10  CFR  Part 

430.  These  proposed  sections  do  not 
repeat  the  language  of  the  Part  430 
provisions,  but  merely  specify  the 
changes  that  must  be  made  in  that 
language  when  it  is  used  in  Part  431. 
NEMA  requests  that  the  language  of 
these  sections  be  printed  in  full  in  Part 

431.  so  that  Part  431  will  be  self- 
contained,  and  its  users  will  not  have  to 
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consult  Part  430  to  find  pertinent 
requirements.  (NEMA.  No.  18  at  pg.  13). 
Today's  final  rule  accepts  NEMA's 
suggestion,  and  contains  the  language  of 
each  of  these  sections  in  full.  Tbis 
results  in  no  substantive  change  from 
the  proposed  rule. 

e.  Amount  of  Penalty 

Section  345(a)  of  EPCA.  42  U.S.C 
6316(a),  applies  the  dvil  monetary 
penalty  provisions  of  Section  333(a)  of 
EPCA.  42  U.S.C.  6303(a),  to  electric 
motors.  Secticm  333(a)  provides  for  a 
maximiun  dvil  penalty  of  $100  for  each 
violation  of  an  EPCA  requirement.  As 
proposed,  section  431.122(b) 
incorporated  the  provisions  of  section 
333(a),  including  the  $100  penalty. 
Subsequent  to  issuance  of  the  proposed 
rule,  the  Department  adjusted  civil 
monetaiy  penalties  under  its 
jurisdiction,  as  required  by  the  Federal 
Civil  Penalties  Inflation  Adjiistment  Act 
of  1990, 28  U.S.C.  2461  note,  as 
amended  by  the  Debt  Collection 
Improvement  Act  of  1996  (Pub.  L  104- 
134).  62  FR  46181  (September  2, 1997). 
The  Department  increased  to  $110  the 
penalty  amount  spedfied  by  section 
333(a).  This  increase  was  reflected  in  an 
amendment  to  10  CFR  section  430.61. 
62  FR  46181. 46183  (September  2. 
1997).  Accordingly,  DOE  has  adjiisted 
the  penalty  amoimt  in  section 
431.122(b)  of  the  final  rule  to 
incorporate  the  $110  penalty,  to  reflect 
the  increase  in  all  dvil  penalties  set  by 
EPCA. 

L  Prohibited  Acts— Section  431.122 

Proposed  section  431.122(a)(4) 
provides  that  it  would  be  a  prohibited 
act  imder  EPCA  to  advertise  in  a  catalog 
from  which  an  electric  motor  can  be 
purchased  without  including  in  the 
catalog  the  information  "required  by 
section  431.82(b)(2)."  This  section 
reference  is  erroneous.  It  is  section 
431.82(b)(1),  rather  than  Section 
431.82(b)(2),  that  requires  inclusion  of 
certain  information  in  catalogs. 
Therefore,  in  the  final  rule,  the  section 
dted  in  section  431.122(a)(4)  is 
correded  to  431.82(b)(1). 

The  final  rule  also  adds  to  paragraph 
(c)  of  section  431.122  the  de&iition  of 
"knowingly"  that  is  contained  in 
section  333(b)  of  EPCA. 

g.  Language  Changes  in  Sections  431.23 
and  431.124(a) 

As  proposed,  section  431.23  could 
give  the  impression  that  the  test 
procediues  prescribed  in  the  regulation 
are  mandatory  only  for  determining 
whether  a  motor  satisfies  the  applicable 
eneigy  conservation  standard.  However, 
as  demonstrated  by  EPCA  provisions 


such  as  sections  343(d)(1)  and  344(b),  42 
U.S.C.  6214((d)(l)  and  6215(b],  and  as 
recognized  in  other  provisions  of  the 
final  rule  such  as  sections  431.24  and 
431.82(a),  the  test  procedures  in  the 
final  rule  must  be  used  to  measure  an 
electric  motor's  effidency  for  all 
purposes  under  EPCA.  Section  431.23  of 
the  final  rule  has  been  revised  to  make 
this  clear. 

Language  has  been  added  to  section 
431.124,  Maintenance  of  records,  to 
make  clear  that  a  manufadurer  must 
keep  records  of  any  written  certification 
it  receives  from  a  certification 
organization  and  relies  upon  imder  the 
Part  431.  The  manufacturer's  record- 
keeping obligation  is  not  be  limited  to 
certifications  that  attest  to  a  motor's 
compliance  with  the  applicable 
standard,  as  suggested  by  the  proposed 
rule.  A  manufedurer  also  must  keep,  for 
example,  certifications  in  which  a 
certification  organization  attests  to  the 
numerical  effidency  ratings  of 
particular  motors.  'This  is  consistent 
with  the  understanding  of  the 
Department  and  the  industry  that 
certification  organizations  do  not  merely 
certify  a  motor's  compliance  with  a 
standard,  but  also  certify  its  level  of 
poformance.  61  FR  60457  (November 
27, 1996),  section  II.C.1-3  above, 
Reliance  No.  11  at  p.  7,  NEMA  No.  38 
at  p.  5. 

m.  Procednral  Issues  and  Regulatory 
Review 

A.  Review  Under  the  National 
Environmental  Policy  Act 

This  rule  was  reviewed  for 
environmental  impacts  and  the 
Department  conduded  that  neither  an 
environmental  assessment  nor  an 
environmental  impad  statement  is 
required.  61  FR  at  60460.  There  were  no 
comments  on  this  issue.  Therefore,  the 
Department  will  take  no  further  action 
in  today's  final  rule  with  resped  to  the 
National  Environmental  Policy  Ad. 

B.  Review  Under  Executive  Order  12866, 
"Regulatory  Planning  and  Review" 

This  regulatory  action  was  reviewed 
pxirsuant  to  Executive  Order  12866, 
"Regulatory  Planning  and  Review," 
Odober  4, 1993.  The  Department 
concluded  that  this  action  was  not 
subjed  to  review  under  the  Executive 
Order  by  the  Office  of  Information  and 
Regulatory  AfEairs.  There  were  no 
comments  concerning  Executive  Order 
12866.  Therefore,  the  Department  will 
take  no  further  action  in  today's  final 
rule  with  resped  to  Executive  Order 
12866. 


C.  Review  Under  the  Regulatory 
Flexibility  Act 

This  rule  was  reviewed  pursuant  to 
the  Regulatory  Flexibility  Ad  of  1980, 5 
U.S.C  601  et  seq.,  which  requires  the 
preparation  of  an  initial  regulatory 
flexibility  analysis  for  every  rule  which 
by  law  miist  be  proposed  for  public 
comment,  imless  the  agency  certifies 
that  the  rule,  if  promulgated,  will  not 
have  a  significant  economic  impad  on 
a  substantial  number  of  small  entities.  A 
regulatory  flexibility  analysis  examines 
the  impad  of  the  rule  on  small  entities 
and  considers  alternative  ways  of 
reducing  negative  impacts,  llie 
Department  included  an  analysis  of 
small  entity  impad  in  the  NOPR  61  FR 
60460-61  (November  27, 1996).  In 
siunmary.  DOE  estimates  there  are 
approximately  27  domestic  firms  and  14 
foreign  firms  that  manufacture  electric 
motors  covered  imder  EPCA.  Of  these 
firms.  DOE  estimates  there  are  four  to 
six  electric  motor  manufadiuers  that  are 
small  businesses  under  the  size 
standards  published  by  the  Small 
Business  Administration.  The  NOPR 
analysis  examined  the  antidpated 
economic  impad  of  the  proposed  rule 
on  small  manufediirers.  taldng  into 
account  current  industry  practices  and 
steps  taken  in  the  design  of  the  rule  to 
keep  the  testing  burden  on 
manufacturers  as  low  as  possible.  DOE 
concluded  that  the  cost  of  complying 
with  the  rule  (excluding  the  cost  of 
compliance  with  the  energy  efRdency 
standards  and  test  procedures  directly 
imposed  by  EPCA)  would  not  impose 
significant  economic  costs  on  a 
significant  number  of  small 
manufadurers. 

Only  Sterling  Electric,  Inc.  submitted 
comments  concerning  the  posable  effied 
of  the  proposed  rule,  and  in  particular 
its  provisions  pertinent  to  sampling 
plans  and  compliance  certification,  on 
small  business.  (Sterling,  No.  13). 
Sterling  Electric  requested  that  the 
Department  "keep  the  small 
manufadurer  in  mind"  as  the  final  rule 
is  written  and  recommended  (1)  "more 
than  one  choice  selecting  an  agency  to 
either  certify  and/or  accredit  labs."  and 
(2)  "a  simple  statistical  procedure"  to 
verify  that  its  electric  motors  are  in 
compliance  with  EPCA  effidency  levels. 
The  Sterling  comments  are  adoressed 
at  sections  II.C.2.  "Issues  involving  both 
use  of  accredited  laboratories  and  use  of 
certification  organizations,"  and 
II.C.4.c.(l),  "Sampling  Plan  for 
Compliance  Testing,"  in  the  preamble  to 
today's  final  rule.  In  sum.  today's  final 
rule  at  section  431.25(a)  allows  a 
manufacturer  to  certify  compliance 
through  its  election  of  either  an 
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independent  testing  or  a  certification 
program,  and  adopts  the  NEMA 
sampling  plan  for  determining 
compliance,  which  the  Department 
believes  is  a  sample  statistical 
procedure  that  is  consistent  with 
industry  practice.  Furthermore,  and  as 
pointed  out  in  the  Department's 
regulatory  flexibility  analysis,  61  FR 

60461  (November  27, 1996),  the 
compliance  certification  requirement 
would  not  become  effective  until  24 
months  after  the  effective  date  of  the 
final  rule.  As  per  its  analysis  in  the 
NOPR,  and  in  view  of  the  Department's 
response  to  the  aforementioned 
comments  from  Sterling  Electric,  the 
Department  certifies  that  today's  final 
rule  will  not  impose  significant 
economic  costs  on  a  substantial  number 
of  small  manufacturers. 

D.  Review  Under  Executive  Order 
12612,  "Federalism" 

This  rule  was  reviewed  pursuant  to 
Executive  Order  12612,  "Federalism," 
52  FR  41685  (October  30, 1987),  which 
requires  that  regulations,  rules, 
legislation,  and  any  other  policy  actions 
be  reviewed  for  any  substantial  direct 
efiiect  on  States,  on  the  relationship 
between  the  National  Government  and 
States,  or  in  the  distribution  of  power 
and  responsibilities  among  various 
levels  of  government. 

The  Department  set  forth  its  analysis 
in  the  NOPR.  61  FR  60461-«2 
(Novembcnr  27, 1996).  and  concluded 
that  the  proposed  rule  would  not  alter 
the  distribution  of  authority,  nor  would 
it  regiilate  the  States.  There  were  no 
comments  concerning  Executive  Order 
12612.  Therefore,  the  Department  will 
take  no  further  action  in  today's  final 
rule  with  respect  to  Executive  Order 
12612. 

E.  Review  Under  Executive  Order  12630. 
"Governmental  Actions  and 
Interference  With  Constitutionally 
Protected  Property  Rights" 

The  Department  determined,  61  FR 

60462  (November  27, 1996),  pursuant  to 
Executive  Order  12630,  "Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights,"  52  FR  8859  (March  18, 1988), 
that  this  regulation  would  not  result  in 
any  takings  which  might  require 
compensation  under  the  Fifth 
Amendment  to  the  United  States 
Constitution. 

There  were  no  comments  concerning 
Executive  Order  12630.  Therefore,  the 
Department  will  take  no  further  action 
in  today's  final  rule  with  respect  to 
Executive  Order  12630. 


F.  Review  Under  the  Paperwork 
Reduction  Act 

This  rule  was  reviewed  pursuant  to 
the  Paperwork  Reduction  Act  of  1995. 
44  U.S.C.  3501.  et  seq.  The  proposed 
rule  requires  collections  of  information 
necessary  for  implementing  and 
monitoring  compliance  with  the 
efficiency  standards,  testing,  labeling 
and  certification  requirements  for 
electric  motors,  as  mandated  by  EPCA. 
The  Department  set  forth  its  analysis, 
imder  the  Paperwork  Reduction  Act.  in 
the  NOPR.  61  FR  60462  (November  27. 
1996). 

The  recordkeeping  and  reporting 
requirements  in  the  proposed  rule,  such 
as  disclosing  energy  efficiency  on  the 
nameplate  of  a  motor  and  in  marketing 
materials,  maintaining  records  that 
substantiate  the  efficiency  of  an  electric 
motor  for  two  years,  and  a  one-time 
Compliance  Certification  that  affirms 
that  each  basic  model  meets  the 
applicable  EPCA  efficiency  standard, 
were  based  on  current  industry  practice 
and  the  views  of  stakeholders  received 
at  a  public  meeting  held  in  May  1995. 
in  written  comments  solicited  in  the 
notice  of  that  meeting,  and  in 
subsequent  informal  contacts. 
Comments  relevant  to  the  information 
and  recordkeeping  requirements  that 
were  considered  under  the  Paperwork 
Reduction  Act,  such  as  comments  on 
labeling,  disclosiue  of  efficiency 
information  in  marketing  materials, 
compliance  certification  and 
recordkeeping,  were  submitted  by 
NEMA,  Reliance  Electric,  Underwriters 
Laboratories,  and  the  American  Council 
for  an  Energy  Efficient  Economy,  and 
were  addressed  in  the  NOPR,  61  FR 
60451-54;  60458-59  (November  27. 
1996).  (NEMA.  No.  9  at  C.  D.  and  D.3.; 
ReUance.  No.  8  at  3.b.3. 3.c.  and  3.d.l; 
UL.  No.  4  at  Labeling;  ACEEE.  No.  7  at 
3.c).  Subsequent  comments  concerning 
the  information  and  recordkeeping 
requirements  at  proposed  sections 
431.24(b)(4)(ii).  431.82.  431.123  and 
appendix  A  to  subpart  G.  and  431.124 
in  the  proposed  rule,  were  addressed 
above  (Treffinger.  No.  4;  WSU/WSD.  No. 
5;  UL.  No.  9;  Ruggiero,  No.  17;  and 
NEMA,  No.  18).  Commenters  were,  in 
general,  supportive  of  the  proposed  rule. 

The  information  collection  and 
recordkeeping  requirements  in  this  final 
rule  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.)  and  have  been  assigned  OMB 
control  number  1910-5104.  OMB 
assigns  a  control  number  for  each 
collection  of  information  it  approves. 
DOE  may  not  conduct  or  sponsor,  and 


a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  nimiber. 

G.  Renew  Under  Executive  Order 
12988.  "Civil  Justice  Reform' 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  "Qvil  Justice 
Reform,"  61  FR  4729  (February  7, 1996), 
imposes  on  executive  agencies  the 
general  duty  to  adhere  to  the  foUovnng 
requirement:  (1)  eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  (4)  promote  simplification 
and  bimien  reiduction. 

With  regard  to  the  review  required  by 
section  3(a),  section  3(b)  of  the 
Executive  Order  specifically  requires 
that  Executive  agencies  make  every 
reasonable  effort  to  ensure  that  the 
regulation:  (1)  Clearly  specifies  the 
preemptive  effect,  if  any;  (2)  clearly 
specifies  any  effect  on  existing  Federal 
law  or  regulation;  (3)  provides  a  clear 
legal  standard  for  affected  conduct 
while  promoting  simplification  and 
biu^en  reduction;  (4)  specifies  the 
retroactive  effect,  if  any;  (5)  adequately 
defines  key  terms;  and  (6)  addresses 
other  important  issues  affiacting  clarity 
and  general  draftsmanship  imder  any 
guidelines  issued  by  the  Attorney 
General.  Section  3(c)  of  the  Executive 
Order  requires  Executive  agencies  to 
review  regulations  in  light  of  applicable 
standards  in  section  3(a)  and  section 
3(b)  to  determine  whether  they  are  mer 
or  it  is  unreasonable  to  meet  one  or 
more  of  them.  DOE  reviewed  today's 
final  rule  under  the  standards  of  section 
3  of  the  Executive  Order  and 
determined  that,  to  the  extent  permitted 
by  law,  they  meet  the  requirements  of 
those  standards. 

H.  Review  Under  Section  32  of  the 
Federal  Energy  Administration  Act 

Pursuant  to  section  301  of  the 
Department  of  Energy  Organization  Act 
(Pub.  L.  95-91),  the  Department  of 
Energy  is  required  to  comply  with 
section  32  of  the  Federal  Energy 
Administration  Act  of  1974  (FEAAJ,  as 
amended  by  the  Federal  Energy 
Administration  Authorization  Act  of 
1977.  15  U.S.C.  788. 

The  final  rule  incorporates  a  number 
of  commercial  standards  that  are 
essentially  required  by  the  Act.  For 
example,  the  procedures  required  for 
measiuing  the  efficiency  of  electric 
motors  come  from  the  NEMA 
publication,  "Motors  and  Generators," 
MGl-ig93  Revisions  1  through  4;  the 
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Institute  of  Electrical  and  Electronics 
Engineers,  Inc.,  "Standard  Test 
Procedure  for  Poljrphase  Induction 
Motors  and  Generators,"  IEEE  Std  112- 
1996  Test  Method  B  for  motor 
efficiency;  and  CSA  International 
Standard  C390-93,  "Energy  Efficiency 
Test  Methods  for  Three-Phase  Induction 
Motors,"  Test  Method  (1).  By  way  of 
further  example,  certain  definitions  in 
the  final  rule  are  drawn  from  NEMA 
Publication  MGl.  Because  the 
Department  has  little  discretion  to  omit 
these  standards  from  its  regulation, 
section  32  of  the  FEAA  has  no 
application  to  them. 

As  part  of  its  definition  of  electric 
motor,  however,  the  final  rule  does, 
employ  the  commercial  International 
Electrotechnical  Commission  Standards 
60034-1, 60034-12,  60050(411)  and 
60072-1,  which  the  Act  does  not  direct 
the  Department  to  adopt.  In  addition,  as 
proposed  in  the  NOPR,  61  FR  60449-50, 
60469-70  (November  27, 1996),  the 
Department  has  incorporated  into  the 
final  rule  the  standard  kilowatt 
equivalents  specified  in  lEC  Standard 
72-1  for  the  horsepower  ratings  that 
EPCA  prescribes  standards  for. 

As  required  by  section  32(c)  of  the 
FEAA,  the  Department  has  consulted 
with  the  Attorney  General  and  the 
Qiairman  of  the  Federal  Trade 
Commission  concerning  the  impact  of 
these  standards  on  competition,  and 
neither  has  recommended  against 
incorporation  or  use  of  these  standards. 

/.  Review  Under  the  Unfamded 
Mandates  Reform  Act 

This  regulatory  action  was  reviewed 
pursuant  to  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  and  the 
Department  concluded  that  die 
requirements  of  sections  203  and  204  of 
the  UMRA  did  not  a^^ly  to  today's  final 
rule.  61  FR  60463  (November  27. 1996). 
Tbsie  were  no  comments  concerning 
the  UMRA.  Therefore,  the  Department 
will  take  no  further  action  in  today's 
final  rule  with  respect  to  the  UMRA. 

/.  Review  Under  the  Small  Business 
Regulator  Enforcement  Fairness  Act 

Consistent  with  Subtitle  E  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996, 5  U.S.C.  801-808, 
DCK  will  submit  to  Congress  a  report 
regarding  the  issuance  of  today's  final 
rule  before  the  effective  date  set  forth  in 
the  outset  of  this  notice.  The  report  will 
state  that  it  has  been  determined  that 
this  rule  is  not  a  "major  rule"  as  defined 
l^  5  U.S.C  804(2). 

List  of  Subjects  in  10  (7R  Part  431 

Administrative  practice  and 
jHtxxdure,  Energy  conservation. 
Incorporation  by  reference. 


Issued  in  Washington,  DC.  July  26, 1999. 
Dan  W.  Reicher, 

Assistant  Secretary  for  Energy  Efficiency  and 
Renewable  Energy. 

For  the  reasons  set  forth  in  the 
preamble.  Chapter  II  of  Title  10,  Code  of 
Federal  Regulations  (CFR),  is  amended 
by  adding  new  Part  431  to  read  as  set 
forth  below. 

PART  431— ENERGY  EFFiaENCY 
PROGRAM  FOR  CERTAIN 
COMMERCIAL  AND  INDUSTRIAL 
EQUIPMENT 

Subpart  A— Qeneral  Provisions 

431.1  Purpose  and  scope. 

431.2  Definitions. 

Appendix  A  to  Subpart  A  of  10  CFR  Part  431, 
Policy  Statement  for  Electric  Motors 
Covered  Under  the  Energy  Policy  and 
Conservation  Act 

Subpart  B— Test  Procedures  and  Materials 
Incorporated 

431.21  Purpose  and  scope. 

431.22  Reference  sources. 

431.23  Test  procedures  for  measurement  of 
energy  efficiency. 

431.24  Determination  of  efficiency. 

431.25  Testing  laboratories. 

431.26  Department  of  Energy  recognition  of 
accreditation  bodies. 

431.27  Department  of  Energy  recognition  of 
nationtdly  recognized  certification 
programs. 

431.28  Procedures  for  recognition  and 
withdrawal  of  recognition  of 
accreditation  bodies  and  certification 
programs. 

431.29  Petitions  for  waiver,  and 
applications  for  interim  waiver,  of  test 
procedure. 

Appendix  A  to  Subpart  B  of  Part  431— 
Uniform  Test  Method  for  Measuring 
Nominal  Full  Load  Efficiency  of  Electric 
Motors 

Subpart  C— Energy  Conservation  Standards 

431.41  Purpose  and  scope. 

431.42  Energy  conservation  standards  and 
effective  dates. 

431.43  Preemption  of  state  regulations. 

Subpart  D— PatMona  to  Exempt  Stats 
RagiiMlon  from  Praamplion;  Pstltlons  to 
Withdow  Exsmptlon  of  Stats  Regulation 

431.61  Purpose  and  scope. 

431.62  Prescription*  of  a  rule. 

431.63  Filing  requirements. 

431.64  Notice  of  petition. 

431.65  Consolidation. 

431.66  Hearing. 

431.67  Disposition  of  petitions. 
431.M    Effective  'dates  of  final  rules. 

431.69  Request  for  reconsideration. 

431. 70  Finality  of  decision. 


Subpart  E— Labeling 

431.81  Piupoae  and  scope. 

431.82  Labeling  taquirements. 

431.83  Pnemption  of  state  regulations. 


Subpart  F— {Reserved] 

Subpart  O— Certification  and  Enforcement 

431.121  Purpose  and  scope. 

431.122  Prohibited  acts. 

431.123  Compliance  Certification. 

431.124  Maintenance  of  records. 

431.125  Imported  equipment 

431.126  Exported  equipment. 

431.127  Enforcement 

431.128  Cessation  of  distribution  of  a  basic 
model. 

431.129  Subpoena. 

431.130  Remedies. 

431.131  Hearings  and  appeals. 

431.132  Confidentiality. 
Appendix  A  to  Subpart  G  of  Part  431 — 

Compliance  Certification 
Appendix  B  to  Subpart  G  of  Part  431 — 
Sampling  Plan  for  Enforcement  Testing 
Authority:  42  U.S.C.  6311-6316 

Subpart  A— General  Provisiona 
S431.1    Purpose  and  acope. 

This  part  establishes  the  regulations 
for  the  implementation  of  Part  C  of  Title 
ni  of  the  &iergy  Policy  and 
Conservation  Act,  as  amended.  42 
U.S.C.  8311-6316,  which  establishes  an 
energy  conservation  program  for  certain 
industrial  equipment. 

|431^    Definitions. 

For  ptuposes  of  this  part,  words  shall 
be  defined  as  provided  for  in  section 
340  of  the  Act  and  as  follows — 

Accreditation  means  recognition  by 
an  accreditation  body  that  a  laboratory 
is  competent  to  test  the  efficiency  of 
electric  motors  according  to  the  scope 
and  procednres  given  in  Test  Method  B 
of  IEEE  Standard  112-1996,  Test 
Procedure  for  Polyphase  Induction 
Motors  and  Generators,  and  Test 
Method  (1)  of  CSA  Standard  C390-93. 
Energy  Efficient  Test  Methods  for  Three- 
Phase  Induction  Motors. 

Accreditation  body  means  an 
organization  or  entity  that  conducts  and 
administers  an  accreditation  system  and 
grants  accreditation. 

Accreditation  system  means  a  set  of 
requirements  to  be  fulfilled  by  a  testing 
laboratory,  as  well  as  rules  of  procedure 
and  management,  that  are  used  to 
accredit  laboratories. 

Accredited  laboratory  means  a  testing 
Idxiratory  to  which  accreditation  has 
been  granted. 

Act  means  the  Energy  Policy  and 
Conservation  Act  of  1975.  as  amended 
(42  U.S.C.  6291  etse?.). 

Alternative  efficiency  determination 
method  or  AEDAf  means  a  method  of 
calculating  the  total  power  loss  and 
average  fuU  load  efficiency  of  an  electric 
motor. 
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i4ver^ge  full  load  efficiency  means  the 
arithmetic  mean  of  the  fiill  load 
efficiencies  of  a  population  of  electric 
motoiB  of  duplicate  design,  where  the 
fiill  load  efficiency  of  each  motor  in  the 
population  is  the  ratio  (expressed  as  a 
percentage)  of  the  motor's  useful  power 
output  to  its  total  power  input  when  the 
motor  is  operated  at  its  full  rated  load, 
rated  voltage,  and  rated  firequency. 

Basic  model  means  all  units  of  a  given 
^^  of  covraed  equipment  (or  class 
thereof)  manufectured  by  a  single 
manufrcturer,  and.  with  respect  to 
electric  motors,  which  have  the  same 
rating,  have  electrical  characteristics 
that  are  essentially  identical,  and  do  not 
have  any  diflbring  physical  or 
functional  characteristics  which  affect 
energy  consumption  or  efficiency.  For 
the  piirpose  of  this  definition,  "rating" 
means  one  of  the  113  combinations  of 
an  electric  motor's  horsepower  (or 
standard  kilowatt  equivalent),  munber 
of  poles,  and  open  or  enclosed 
oonstniction.  with  respect  to  which 
§  431.42  prescribes  nominal  full  load 
efficiency  standards. 

Csrti^cate  of  conformity  means  a 
document  that  is  issued  l^  a 
certification  program,  and  that  gives 
written  assurance  that  an  electric  motor 
oonwlies  with  the  energy  efficiency 
standard  applicable  to  that  motor,  as 
specified  in  10  CFR  431.42. 

Certification  program  means  a 
oertifiortion  system  that  determines 
conformity  by  electric  motOTS  with  the 
energy  effidmcy  standards  prescribed 


y  and  pursuant  to  the  Act 
Cntification8_ 


r  system  means  a  system, 
that  hM  its  own  rules  of  procedure  and 
management,  for  giving  written 
assurance  that  a  product,  process,  or 
service  conforms  to  a  specific  standard 
or  other  specified  requirements,  and 
that  is  qperated  by  an  entity 
independent  of  both  the  party  seeking 
the  written  assurance  and  the  party 
providing  the  product,  process  or 
service. 

Covered  equipment  means  industrial 
equipment  of  a  type  specified  in  section 
340  of  the  Act 

CSA  meaiu  CSA  International. 

D^nite  purpose  motor  means  any 
motor  designed  in  standard  ratings  with 
standard  operating  characteristics  or 
standard  mechanical  construction  for 
use  imder  service  conditions  other  than 
usual,  such  as  those  specified  in  NEMA 
Standards  Publication  MGl-1993. 
Motors  and  Generators,  paragraph 
14.03,  "Unusual  Service  Conditions,"  or 
for  use  on  a  particular  type  of 
application,  and  which  cannot  be  used 
in  most  general  purpose  applications. 

IXX  or  the  Department  means  the 
Department  of  Energy. 


Electric  motor  is  defined  as  follows: 

(1)  "Electric  motor"  means  a  machine 
which  converts  electrical  power  into 
rotational  mechanical  power  and  which: 

(i)  is  a  general  purpose  motor,     . 
including  but  not  limited  to  motors  with 
explosion-proof  construction; 

(ii)  is  a  single  speed,  induction  motor 
(MGl); 

(iii)  is  rated  for  continuous  duty 
(MGl)  operation,  or  is  rated  duty  type 
Si  (lEC)-, 

(iv)  contains  a  squirrel-cage  (MGl)  or 
cage  (lEC)  rotor,  and  has  foot-mounting, 
including  foot-mounting  with  flanges  or 
detachable  feet; 

(v)  is  built  in  accordance  with  NEMA 
T-fiame  dimensions  (MGl).  or  lEC 
metric  equivalents  (lEC); 

(vi)  has  performance  in  accordance 
with  NEMA  Design  A  (MGl)  or  B  (MGl) 
characteristics,  or  equivalent  designs 
such  as  lEC  Design  N  (lEC):  and 

(vii)  operates  on  polyphase  alternating 
current  60-Hertz  sinusoidal  power,  and: 

(A)  is  rated  230  volts  or  460  volts,  or 
both,  including  any  motor  that  is  rated 
at  multi-voltages  that  include  230  volts 
or  460  volts,  or 

(B)  can  be  operated  on  230  volts  or 
460  volts,  or  both. 

(2)  Terms  in  this  definition  followed 
by  the  parenthetical  "MGl"  must  be 
construed  with  reference  to  provisions 
in  NEMA  Standards  Publication  MGl- 
1993,  Motors  and  Generators,  with 
Revisions  1, 2, 3  and  4,  as  follows: 

(i)  Section  I,  General  Standards 
Applying  to  All  Machines,  Part  1. 
Referenced  Standards  and  Definitiorts, 
paragraphs  1.16.1, 1.16.1.1. 1.17.1.1. 
1.17.1.2.  and  1.40.1  pertain  to  the  terms 
"induction  motor,"  "squirrel-cage," 
"NEMA  Design  A,"  "NEMA  Design  B." 
and  "continuous  duty"  respectively; 

(ii)  Section  I,  General  Standards 
Applying  to  All  Machines,  Part  4, 
L&mensions,  Tolerances,  and  Mounting, 
paragraph  4.01  and  Figures  4-1. 4-2, 4- 
3,  and  4-4  pertain  to  "NEMA  T-frame 
dimensions;" 

(iii)  Section  II,  Small  (Fractional)  and 
Medium  (Integjcal)  Machines,  Part  11. 
Dimensions — AC  and  DC  Small  and 
Medium  Machines,  paragraphs  11.01.2, 
11.31  (except  the  lines  for  fiames  447T. 
447TS,  449T  and  449TS),  11.32, 11.34 
(except  the  line  for  frames  447TC  and 
449TC,  and  the  line  for  frames  447TSC 
and  449TSC),  11.35,  and  11.36  (except 
the  line  for  frames  447TD  and  449TD, 
and  the  line  for  frames  447TSD  and 
449TSD),  and  Table  11-1.  pertain  to 
"NEMA  T-frame  dimensions;"  and 

(iv)  Section  II,  Small  (Fractional)  and 
Medium  (Integral)  Machines,  Part  12. 
Tests  and  Performance— AC  and  DC 
Motors,  paragraphs  12.35.1, 12.35.5, 
12.38.1, 12.39.1,  and  12.40.1,  and  Table 


12-2.  pertain  both  to  "NEMA  Design  A" 
and  "NEMA  Design  B." 

(3)  Terms  in  this  definition  followed 
by  the  parenthetiod  "lEC"  must  be 
construed  with  reference  to  provisions 
in  lEC  Standards  as  follows: 

(i)  lEC  Standard  60034-1  (1996). 
Rotating  electrical  machines.  Part  1 : 
Rating  and  performance,  with 
Amendment  1  (1997),  Section  3:  Duty, 
clause  3.2.1  and  figure  1  pertain  to 
"duty  type  Si"; 

(ii)  lEC  Standard  60050-^11  (1996). 
International  Electrotechnical 
Vocabulary  Chapter  411:  Rotating 
machines,  sections  411-33-07  and  411- 
37-26.  pertain  to  "cage"; 

(iu)  lEC  Standard  60072-1  (1991). 
DUnensions  and  output  series  for 
rotating  dectrical  machines— Part  1: 
Frame  numbers  56  to  400  and  flange 
numbers  55  to  1080,  clauses  2.  3, 4.1, 
6.1.  7,  and  10,  and  Tables  1, 2  and  4. 
pertain  to  "lEC  metric  equivalents"  to 
"T-fiame"  dimensions;  and 

(iv)  lEC  Standard  60034-12  (1980). 
Rotating  electrical  machines.  Part  12: 
Starting  performance  of  single-speed 
three-phase  cage  induction  motors  for 
voltages  up  to  and  including  660  V, 
with  Ammdment  1  (1992)  and 
Amendment  2  (1995).  clauses  1. 2.  3.1. 
4. 5.  and  6.  and  Tables  I.  n.  and  m. 
pertain  to  "lEC  Design  N." 

Enclosed  motor  means  an  electric 
motor  so  constructed  as  to  prevent  the 
free  exchange  of  air  between  the  inside 
and  outside  of  the  case  but  not 
sufficientiy  enclosed  to  be  termed 
airtight. 

EPCA  means  the  Energy  Policy  and 
Conservation  Act  of  1975.  as  amended 
(42U.S.C.  6291etse9.). 

General  purpose  motor  means  any 
motor  which  is  designed  in  standard 
ratings  with  either 

(1)  Standard  operating  characteristics 
and  standard  mechanical  construction 
for  use  under  usual  service  conditions, 
such  as  those  specified  in  NEMA 
Standards  Publication  MGl-1993. 
paragraph  14.02.  "Usual  Service 
Conmtions,"  and  without  restriction  to 
a  particular  application  or  type  of 
application;  or 

(2)  Standard  operating  characteristics 
or  standard  mechanical  construction  for 
use  under  unusual  service  conditions, 
such  as  tibose  specified  in  NEMA 
Standards  Publicaticm  MGl-1993. 
paragraph  14.03.  "Unusual  Service 
Conditions,"  or  for  a  particular  type  of 
application,  and  which  can  be  used  in 
mostgeneral  purpose  applications. 

2ECf  means  the  International 
Electrotechnical  Commission. 

IEEE  means  the  Institute  of  Electrical 
and  Electronics  Engineers,  Inc. 
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ISO  means  International  Organization 
for  Standardization. 

Manufacture  means  to  manu&ctiue, 
produce,  assemble,  or  import. 

NEMA  means  the  National  Electrical 
Manufacturers  Association. 

Nominal  full  load  efficiency  of  an 
electric  motor  means  a  representative 
value  of  efficiency  selected  from 
Column  A  of  Table  12-8,  NEMA 
Standards  Publication  MGl-1993,  that 
is  not  greater  than  the  average  full  load 
efficiency  of  a  popidation  of  motors  of 
the  same  design. 

Open  motor  means  an  electric  motor 
having  ventilating  openings  which 
permit  passage  of  external  cooling  air 
over  and  around  the  windings  of  the 
machine. 

Secretary  means  the  Secretary  of  the 
Department  of  Energy. 

Special  purpose  motor  means  any 
motor,  other  than  a  general  purpose 
motor  or  definite  purpose  motor,  which 
has  special  operating  characteristics  or 
special  mechanical  construction,  or 
both,  designed  for  a  particular 
application. 

Total  power  loss  means  that  portion  of 
the  energy  used  by  an  electric  motor  not 
converted  to  rotational  mechanical 
power,  expressed  in  percent. 

Appendix  A  to  Subpart  A  of  10  CFR 
Part  431,  Policy  SUtement  for  Electric 
Motors  Covered  Under  the  Enei;gy 
Policy  and  Conservation  Act 

This  is  a  reprint  of  a  policy  statement 
which  was  published  on  November  5, 
1997  at  62  FR  59978. 

Policy  SUtement  for  Electric  Motms 
Covered  Under  the  Enec^gy  Policy  and 
Conservation  Act 

I.  Introduction 

The  Energy  Policy  and  Conservation 
Act  (EPCA).  42  U.S.C.  6311,  et  seq., 
establishes  energy  efficiency  standards 
and  test  procedures  for  certain 
commercial  and  industrial  electric 
motors  manufactured  (alone  or  as  a 
component  of  another  piece  of 
equipment)  after  October  24, 1997,  or,  in 
the  case  of  an  electric  motor  which 
requires  listing  or  certification  by  a 
nationally  recognized  safety  testmg 
laboratory,  after  October  24, 1999.^ 
EPCA  also  directs  the  Department  of 
Energy  (DOE  or  Department)  to 
implement  the  statutory  test  procedures 
prescribed  for  motors,  and  to  require 
efficiency  labeling  of  motors  and 


certification  that  covered  motors  comply 
with  the  standards. 

Section  340(13)(A)  of  EPCA  defines 
the  term  "electric  motor"  based 
essentially  on  the  construction  and 
rating  system  in  the  National  Electrical 
Manufacturers  Association  (NEMA) 
Standards  Publication  MGl.  Sections 
340(13)(B)  and  (C)  of  EPCA  define  the 
terms  "definite  purpose  motor"  and 
"special  purpose  motor,"  respectively, 
for  which  the  statute  prescribes  no 
efficiency  standards. 

In  its  proposed  rule  to  implement  the 
EPCA  provisions  that  apply  to  motors 
(61  FR  60440,  November  27, 1996),  DOE 
has  proposed  to  clarify  the  statutory 
definition  of  "electric  motor,"  to  mean 
a  machine  which  converts  electrical 
power  into  rotational  mechanical  power 
and  which:  (1)  is  a  general  purpose 
motor,  including  motors  with  explosion- 
proof  construction; '  (2)  is  a  single 
speed,  induction  motor;  (3)  is  rated  for 
continuous  duty  operation,  or  is  rated 
duty  type  S-1  (lEC)  3;  (4)  contains  a 
squirrel-cage  or  cage  (lEC)  rotor;  (5)  has 
foot-mounting,  including  foot-mounting 
with  flanges  or  detachable  feet;  (6)  is 
built  in  accordance  with  NEMA  T-frame 
dimensions,  or  lEC  metric  equivalents 
(lEC);  (7)  has  performance  in  accordance 
with  NEMA  Design  A  or  B 
characteristics,  or  equivalent  designs 
such  as  lEC  Design  N  (EEC);  and  (8) 
operates  on  polyphase  alternating 
cuirrent  60-Hertz  sinusoidal  power,  and 
is  (i)  rated  230  volts  or  460  volts,  or 
both,  including  any  motor  that  is  rated 
at  multi-voltages  that  include  230  volts 
or  460  volts,  or  (ii)  can  be  operated  on 
230  volts  or  460  volts,  or  both. 

Notwithstanding  the  clarification 
provided  in  the  proposed  rule,  there 
still  appears  to  be  uncertainty  as  to 
which  motors  EPCA  covers.  It  is  widely  - 
understood  that  the  statute  covers 
"general  purpose"  motors  that  are 
manufactured  for  a  variety  of 
applications,  and  that  meet  EPCA's 
definition  of  "electric  motor."  Many 
modifications,  however,  can  be  made  to 
such  generic  motors.  Motor 
manufacturers  have  expressed  concern 
as  to  precisely  which  motors  with  such 


'  The  tenn  "manubctura"  means  "to 
manufocture,  produce,  assemble  or  import."  EPCA 
section  321(10).  Thus,  the  sundards  apply  to 
motors  produced,  assembled,  imported  of 
manubcturad  after  these  statutory  deadlines. 


^Section  342(b)(1)  of  EPCA  recognizes  that 
EPCA's  e^iciency  standards  cover  "motors  which 
require  listing  or  certification  by  a  nationally 
recognired  safety  testing  laboratory."  This  applies, 
for  example,  to  explosion-proof  motors  which  are 
otherwise  general  purpose  motors. 

'Terms  followed  by  the  parenthetical  "lEC"  are 
referred  to  in  the  International  Electrotechnical 
Commission  (lEC)  Standard  34-1.  Such  terms  are 
included  in  DOE's  proposed  definition  of  "electric 
motor"  because  DOE  believes  EPCA's  efficiency 
requirements  apply  to  metric  system  motors  that 
coniiorm  to  lEC  Standard  34,  and  that  are  identical 
or  equivalent  to  motors  constructed  in  accordance 
with  NEMA  MGl  and  covered  by  the  statute. 


modifications  are  covered  imder  the 
statute,  and  as  to  whether  manufacturers 
will  be  able  to  comply  with  the  statute 
by  October  25, 1997  with  respect  to  all 
of  these  covered  motors.  Consequently, 
motor  manufacturers  have  requested 
that  the  Department  provide  additional 
guidance  as  to  which  types  of  motors 
are  "electric  motors,"  "definite  purpose 
motors,"  and  "special  purpose  motors" 
under  EPCA.  The  policy  statement  that 
follows  is  based  upon  input  from  motor 
manufacturers  and  energy  efficiency 
advocates,  and  provides  such  guidance. 

n.  Guidelines  fior  Determining  Whether 
a  Motor  Is  Covered  fay  EPCA 

A.  General 

EPCA  specifies  minimum  nominal 
full-load  energy  efficiency  standards  for 
1  to  200  horsepov^er  electric  motors, 
and,  to  measure  compliance  with  those 
standards,  prescribes  use  of  the  test 
procedures  in  NEMA  Standard  MGl  and 
Institute  of  Electrical  and  Electronics 
Engineers,  Inc.  (IEEE)  Standard  112.  In 
DOE's  view,  as  stated  in  Assistant 
Secretary  Ervin's  letter  of  May  9. 1996. 
to  NEMA's  Malcolm  O'Hagan,  until 
DOE's  regulations  become  effective, 
manufacturers  can  establish  compliance 
with  these  EPCA  requirements  through 
use  of  competent  and  reliable 
procedures  or  methods  that  give 
reasonable  assurance  of  such 
compliance.  So  long  as  these  criteria  are 
met,  manufacturers  may  conduct 
required  testing  in  their  own 
laboratories  or  in  independent 
laboratories,  and  may  employ 
alternative  correlation  methods  (in  lieu 
of  actual  testing)  for  some  motors. 
Manufacturers  may  also  establish  their 
compliance  with  EPCA  standards  and 
test  procedures  through  use  of  third 
party  certification  or  verification 
programs  such  as  those  recognized  by 
Natural  Resources  Canada.  Labeling  and 
certification  requirements  will  become 
effective  only  after  EKDE  has 
promulgated  a  final  rule  prescribing 
such  requirements. 

Motors  with  featiues  or  characteristics 
that  do  not  meet  the  statutory  definition 
of  "electric  motor"  are  not  covered,  and 
therefore  are  not  required  to  meet  EPCA 
requirements.  Examples  include  motors 
without  feet  and  wiUiout  provisions  for 
fset,  and  variable  speed  motors  operated 
on  a  variable  frequency  power  supply. 
Similarly,  multispeed  motors  and 
variable  speed  motora,  such  as  inverter 
duty  motors,  are  not  covered  equipment, 
based  on  their  intrinsic  design  for  use  at 
variable  speeds.  However,  NEMA 
Design  A  or  B  motora  that  are  single 
speed,  meet  all  other  criteria  under  the 
definitions  in  EPCA  for  covered 
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equipment,  and  can  be  used  with  an 
inverter  in  variable  speed  applications 
as  an  additional  feature,  are  covered 
equipment  under  EPCA.  In  other  words, 
being  suitable  for  use  on  an  inverter  by 
itself  does  not  exempt  a  motor  from 
EPCA  requirements. 

Section  340(13)(F)  of  EPCA.  defines  a 
"small  electric  motor"  as  "a  NEMA 
general  purpose  alternating  current 
single-speed  induction  motor,  built  in  a 
two-digit  frame  number  series  in 
accordance  with  NEMA  Standards 
Publication  MG  1-1987."  Section  346  of 
EPCA  requires  DOE  to  prescribe  testing 
requirements  and  efficiency  standards 
only  for  those  small  electric  motors  for 
which  the  Secretary  determines  that 
standards  are  warranted.  The 
Department  has  not  yet  made  such  a 
determination. 

B.  Electrical  Features 

As  noted  above,  the  Department's 
proposed  definition  of  "electric  motor" 
provides  in  part  that  it  is  a  motor  that 
"operates  on  polyphase  alternating 
current  60-Hertz  sinusoidal  power,  and 
•  *  •  can  be  operated  on  230  volts  or 
460  volts,  or  both."  In  DOE's  view,  "can 
be  operated"  implicitly  means  that  the 
motor  can  be  operated  successfully. 
According  to  NEMA  Standards 
Publication  MGl-1993,  paragraph 
12.44,  "Variations  from  Rated  Voltage 
and  Rated  Frequency,"  altemating- 
cuirent  motors  must  operate 
successfully  under  ruiming  conditions 
at  rated  load  with  a  variation  in  the 
voltage  or  the  frequency  up  to  the 
following:  plus  or  minus  10  percent  of 
rated  voltage,  with  rated  frequency  for 
induction  motors;  *  plus  or  minus  5 
percent  of  rated  frequency,  with  rated 
voltage;  and  a  combined  variation  in 
voltage  and  frequency  of  10  percent 
(siun  of  absolute  values)  of  the  rated 
values,  provided  the  frequency  variation 
does  not  exceed  plus  or  minus  5  percent 
of  rated  frequency.  DOE  believes  that, 
for  purposes  of  determining  whether  a 
motor  meets  EPCA's  definition  of 
"electric  motor,"  these  criteria  should 
be  used  to  determine  when  a  motor  that 
is  not  rated  at  230  or  460  volts  or  60 
Hertz  can  be  operated  at  such  voltage 
and  &«quency.^ 


<For  example,  a  motor  that  is  rated  at  220  volts 
should  operate  successfully  on  230  volts,  since  220 
■¥  .10(220)  >  242  volts.  A  208  volt  motor,  however, 
would  not  be  expected  to  operate  successfully  on 
230  volts,  since  208  -•■  .10(208)  '  228.8  volts. 

'  The  Department  understands  that  a  motor  that 
can  operate  at  such  voltage  and  frequency,  based  on 
variations  defined  for  successful  operation,  will  not 
necessarily  perform  in  accordance  with  the  industry 
standards  established  for  operation  at  the  motor's 
rated  voltage  and  frequency.  In  addition,  under  the 
test  procedures  prescribed  by  EPCA.  motors  are  to 
be  tested  at  their  rated  values.  Therefore,  in  DOE's 


NEMA  Standards  Publication  MGl 
categorizes  electrical  modifications  to 
motors  according  to  performance 
characteristics  that  include  locked  rotor 
torque,  breakdown  torque,  pull-up 
torque,  locked  rotor  current,  and  slip  at 
rated  load,  and  assigns  design  letters, 
such  as  Design  A.  B,  C.  D,  or  E,  to 
identify  various  combinations  of  such 
electrical  performance  characteristics. 
Under  section  340(13)(A)  of  EPCA, 
electric  motors  subject  to  EPCA 
efficiency  requirements  include  only 
motors  that  fall  within  NEMA  "Design 
A  and  B  *  *  *  as  defined  in  [NEMA] 
Standards  Publication  MGl-1987."  As 
to  locked  rotor  torque,  for  example, 
MGl  specifies  a  minimum  performance 
value  for  a  Design  A  or  B  motor  of  a 
given  speed  and  horsepower,  and 
somewhat  higher  minimum  values  for 
Design  C  and  D  motors  of  the  same 
speed  and  horsepower.  The  Department 
understands  that,  under  MGl,  the 
industry  classifies  a  motor  as  Design  A 
or  B  if  it  has  a  locked  rotor  torque  at  or 
above  the  minimum  for  A  and  B  but 
below  the  minimum  for  Design  C,  so 
long  as  it  otherwise  meets  the  criteria 
for  Design  A  or  B.  Therefore,  in  the 
Department's  view,  such  a  motor  is 
covered  by  EPCA's  requirements  for 
electric  motors.  By  contrast  a  motor  that 
meets  or  exceeds  the  minimum  locked 
rotor  torque  for  Design  C  or  D  is  not 
covered  by  EPCA.  In  siun,  if  a  motor  has 
electrical  modifications  that  meet 
Design  A  or  B  performance 
requirements  it  is  covered  by  EPCA,  and 
if  its  characteristics  meet  Design  C,  D  or 
E  it  is  not  covered. 

C.  Size 

Motors  designed  for  use  on  a 
particular  type  of  application  which  are 
in  a  frame  size  that  is  one  or  more  frame 
series  larger  than  the  frame  size  assigned 
to  that  rating  by  sections  1.2  and  1.3  of 
NEMA  Standards  Publication  MG  13- 
1984  (R1990),  "Frame  Assignments  for 
Ahemating  Current  Integral-Horsepower 
Induction  Motors,"  are  not,  in  the 
Department's  view,  usable  in  most 
general  purpose  applications.  This  is 
due  to  the  physical  size  increase 
associated  with  a  frame  series  change.  A 
frame  series  is  defined  as  the  first  two 
digits  of  the  ft^me  size  designation.  For 
example,  324T  and  326T  are  both  in  the 
same  frame  series,  while  364T  is  in  the 
next  larger  frame  series.  Hence,  in  the 


view  a  motor  that  is  not  rated  for  230  or  460  volts, 
or  60  Hertz,  but  that  can  be  successfully  operated 
at  these  levels,  must  meet  the  energy  efficiency 
requirements  at  its  rated  voltage(s)  and  frequency. 
DOE  also  notes  that  when  a  motor  is  rated  to 
include  a  wider  voltage  range  that  includes  230/460 
volts,  the  motor  should  meet  the  energy  efficiency 
requirements  at  230  volts  or  460  volts. 


Department's  view,  a  motor  that  is  of  a 
larger  frame  series  than  normally 
assigned  to  that  standard  rating  of  motor 
is  not  covered  by  EPCA.  A  physically 
larger  motor  within  the  same  frame 
series  would  be  covered,  however, 
because  it  would  be  usable  in  most 
general  purpose  ap^cations. 

Motors  built  in  aT-frame  series  or  a 
T-frame  size  sma//er  than  that  assigned 
by  MG  13-1984  (R1990)  are  also 
considered  usable  in  most  general 
purpose  applications.  This  is  because 
simple  modifications  can  generally  be 
made  to  fit  a  smaller  motor  in  place  of 
a  motor  with  a  larger  frame  size 
assigned  in  conformity  with  NEMA  MG 
13.  Therefore,  DOE  believes  that  such 
smaller  motors  are  covered  by  EPCA. 

D.  Motors  with  Seals 

Some  electric  motors  have  seals  to 
prevent  ingress  of  water,  dust,  oil,  and 
other  foreign  materials  into  the  motor. 
DOE  understands  that,  typically,  a 
manufacturer  will  add  seals  to  a  motor 
that  it  manufactures,  so  that  it  will  sell 
two  motors  that  are  identical  except  that 
one  has  seals  and  the  other  does  not.  In 
such  a  situation,  if  the  motor  without 
seals  is  "general  purpose"  and  covered 
by  EPCA's  efficiency  requirements,  then 
the  motor  with  seals  will  also  be 
covered  because  it  can  still  be  used  in 
most  general  purpose  applications.  DOE 
understands,  however,  that 
manufacttirers  previously  believed 
motors  with  seals  were  not  covered 
imder  EPCA,  in  part  because  IEEE 
Standard  112.  "Test  Procedure  for 
Polyphase  Induction  Motors  and 
Generators,"  prescribed  by  EPCA,  does 
not  address  how  to  test  a  motor  with 
seals  installed. 

The  efficiency  rating  of  such  a  motor, 
if  determined  with  seals  installed  and 
when  the  motor  is  new,  apparently 
would  significantly  understate  the 
efficiency  of  the  motor  as  operated.  New 
seals  are  stiff,  and  provide  friction  that 
is  absent  after  their  initial  break-in 
period.  DOE  understands  that,  after  this 
initial  period,  the  efficiency  ratings 
determined  for  the  same  motor  with  and 
without  seals  would  be  virtually 
identical.  To  construe  EPCA,  therefore, 
as  requiring  such  separate  efficiency 
determinations  would  impose  an 
unnecessary  burden  on  manufacturers. 

In  light  of  the  foregoing,  the 
Department  believes  that  EPCA 
generally  permits  the  efficiency  of  a 
motor  with  seals  to  be  determined 
without  the  seals  installed. 
Fiulhermore,  notwithstanding  the  prior 
belief  that  such  motors  are  not  covered 
by  EPCA,  use  of  this  approach  to 
determining  efficiency  will  enable 
manufacturers  to  meet  EPCA's  standards 
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with  respect  to  covered  motore  with 
seals  by  the  date  the  standards  go  into 
effect  on  October  25, 1997. 

m.  Diflcussion  of  How  DOE  Would 
Apply  EPCA  Definitions,  Using  the 
Foregoing  Guidelines 

Using  the  foregoing  guidelines,  the 
attached  matrix  provides  DOE's  view  as 
to  which  motors  with  common  features 
are  covered  by  EPCA.  Because 
manufactiuers  produce  many  basic 
models  that  have  many  modifications  of 
generic  general  purpose  motors,  the 
Department  does  not  represent  that  the 
matrix  is  all-inclusive.  Rather  it  is  a  set 
of  examples  demonstrating  how  DOE 
would  apply  EPCA  definitions,  as 
construed  by  the  above  guidelines,  to 
various  motor  types.  By  extension  of 
these  examples,  most  motors  ourently 
in  production,  or  to  be  designed  in  the 
future,  could  probably  be  classified.  The 
matrix  classifies  motors  into  five 
categories,  which  are  discussed  in  the 
following  passages. 

Category  I— For  "electric  motors" 
(manufiactuied  alone  or  as  a  component 
of  another  piece  of  equipment)  in 
Category  I,  DOE  will  enforce  EPCA 
efficiency  standards  and  test  procedures 
beginning  on  October  25, 1997 

The  Department  understands  that 
some  motors  essentially  are  relatively 
simple  modifications  of  generic  general 
purpose  motors.  Modifications  could 
consist,  for  example,  of  minor  changes 
such  as  the  addition  of  temperatiue 
sensors  or  a  heater,  the  addition  of  a 
shaft  extension  and  a  brake  disk  from  a 
kit,  or  changes  in  exterior  features  such 
as  the  motor  housing.  Such  motors  can 
still  be  used  for  most  general  purpose 
appUcations,  and  the  modifications 
have  Uttle  or  no  effect  on  motor 
performance.  Nor  do  the  modifications 
affact  energy  efficiency. 

Category  n — ^For  certain  motors  that  are 
"de&iite  purpose"  according  to  present 
industry  practice,  but  that  can  be  used 
in  most  general  purpose  applications, 
DOE  will  generally  enforce  EPCA 
efficiency  standards  and  test  procedures 
beginning  no  later  than  Octolwr  25. 
1999 

General  Statement 

EPCA  does  not  prescribe  standards 
and  test  procedures  for  "definite 
pmpose  motors."  Section  340(13)(B)  of 
EPCA  defines  the  term  "definite 
purpose  motor"  as  "any  motor  designed 
in  standard  ratings  with  standard 
operating  characteristics  or  standard 
mechanical  construction  for  use  imder 
service  conditions  other  than  usual  or 
for  use  on  a  particular  type  of 


appUcation  and  which  cannot  be  used 
in  most  general  purpose  applications." 
[Emphasis  added.]  Except,  significantly, 
for  exclusion  of  the  italicized  language, 
the  industry  definition  of  "definite 
purpose  motor,"  set  forth  in  NEMA 
MGl.  is  identical  to  the  foregoing. 

Category  n  consists  of  electric  motors 
with  horsepower  ratings  that  fall 
between  the  horsepower  ratings  in 
section  342(b)(1)  of  EPCA,  thermally 
protected  motors,  and  motors  with  roller 
bearings.  As  with  motors  in  Category  I, 
these  motors  are  essentially 
modifications  of  generic  general 
purpose  motors.  Generally,  however,  the 
modifications  contained  in  these  motors 
are  more  extensive  and  complex  than 
the  modifications  in  Category  I  motors. 
These  Category  II  motors  have  been 
considered  "definite  purpose"  in 
common  industry  parlance,  but  are 
covered  equipment  under  EPCA  because 
they  can  be  used  in  most  general 
purpose  applications. 

According  to  statements  provided 
diuing  the  January  15, 1997,  Pubfic 
Hearing,  Tr.  pgs.  238-239,  Category  II 
motors  were,  until  recently,  viewed  by 
most  manufacturers  as  definite  purpose 
motors,  consistent  with  the  industry 
definition  that  did  not  contain  the 
clause  "which  cannot  be  used  in  most 
general  piupose  applications."  Hence, 
DOE  understands  that  many 
manufacturers  assumed  these  motore 
were  not  subject  to  EPCA's  efficiency 
standards.  IDuring  the  period  prior  and 
subsequent  to  the  hearing,  discussions 
among  manufacturers  resulted  in  a  new 
imderstanding  that  such  motors  are 
general  purpose  under  EPCA,  since  they 
can  be  used  in  most  general  purpose 
applications.  Thus,  the  industry  only 
recently  recognized  that  such  motore  are 
covered  under  EPCA.  Although  the 
statutory  definition  adopted  in  1992 
contained  the  above-quoted  definition 
of  "definite  purpose,"  the  delay  in 
issuing  regulations  which  embody  this 
definition  may  have  contributed  to 
industry's  delay  in  recognizing  that 
these  motors  are  covered. 

The  Department  understands  that 
redesign  and  testing  these  motore  in 
order  to  meet  the  efficiency  standards  in 
the  statute  may  require  a  substantial 
amount  of  time.  Given  the  recent 
recognition  that  they  are  covered,  it  is 
not  realistic  to  expect  these  motors  will 
be  able  to  comply  by  October  25, 1997. 
A  substantial  period  beyond  that  will  be 
required.  Moreover,  the  Department 
believes  different  manufacturere  will 
need  to  take  different  approaches  to 
achieving  compliance  with  respect  to 
these  motors,  and  that,  for  a  particular 
type  of  motor,  some  manufacturers  will 
be  able  to  comply  sooner  than  othere. 


Thus,  the  Department  intends  to  refivin 
fix>m  taking  enforcement  action  for  two 
yeare,  imtil  October  25, 1999.  with 
respect  to  motors  with  horsepower 
ratings  that  fall  between  the  horsepower 
ratings  in  section  342(b)(1)  of  EPCA, 
thermally  protected  motore,  and  motore 
with  roller  bearings.  Manufactmvre  are 
encouraged,  however,  to  manufactuire 
these  motore  in  compliance  with  EPCA 
at  the  earliest  possible  date. 

The  following  sets  forth  in  greater 
detail,  for  each  of  these  types  of  motore, 
the  basis  for  the  Department's  poUcy  to 
refrain  frura  enforcement  for  two  yeare. 
Also  set  forth  is  additional  explanation 
of  the  Department's  understanding  as  to 
why  manufecturere  previously  beUeved 
intermediate  horsepower  motore  were 
not  covered  by  EPCA. 

Intermediate  Horsepower  Ratings 

Section  342(b)(1)  of  EPCA  specifies 
efficiency  standards  for  electric  motore 
with  19  specific  horsepower  ratings, 
ranging  firom  one  through  200 
horsepower.  Each  is  a  preferred  or 
standardized  horsepower  rating  as 
reflected  in  the  table  in  NEMA 
Standards  Publication  MGl-1993, 
paragraph  10.32.4,  Polyphase  Medium 
Induction  Motors.  However,  an  "electric 
motor,"  as  defined  by  EPCA,  can  be 
built  at  other  horsepower  ratings,  such 
as  6  horsepower,  65  horsepower,  or  175 
horsepower.  Such  motore,  rated  at 
horsepower  levels  between  any  two 
adjacent  horsepower  ratings  identified 
in  section  342(b)(1)  of  EPCA  will  be 
referred  to  as  "intermediate  horsepower 
motore."  In  the  Department's  view, 
efficiency  standards  apply  to  every 
motor  that  has  a  rating  from  one  through 
200  horeepower  (or  kilowatt 
equivalents),  and  that  otherwise  meets 
the  criteria  for  an  "electric  motor" 
under  EPCA,  including  an  electric 
motor  with  an  intermediate  horsepower 
(or  kW)  rating. 

To  date,  these  motore  have  typically 
been  designed  in  conjunction  with  and 
supplied  to  a  specific  customer  to  fulfill 
certain  performance  and  design 
requirements  of  a  particular  application, 
as  for  example  to  run  a  certain  type  of 
equipment.  See  the  discussion  in 
Section  IV  below  on  "original 
equipment"  and  "original  equipment 
manufacturere."  In  large  part  for  these 
reasons,  manufacturers  believed 
intermediate  horsepower  motore  to  be 
"definite  piu-pose  motore"  that  were  not 
covered  by  EPCA.  Despite  their  specific 
uses,  however,  these  motore  are  electric 
motore  under  EPCA  when  they  are 
capable  of  being  used  in  most  generel 
purpose  appUcations. 

Features  of  a  motor  that  are  direcdL 
related  to  its  horsepower  rating  include 
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its  physical  size,  and  the  ratings  of  its 
controller  and  protective  devices.  These 
aspects  of  a  175  horsepower  motor,  for 
example,  which  is  an  intermediate 
horsepower  motor,  must  be  appropriate 
to  that  horsepower,  and  would  generally 
difiier  from  the  same  aspects  of  150  and 
200  horsepower  motors,  the  two 
standard  horsepower  ratings  closest  to 
175.  To  re-design  an  existing 
intermediate  horsepower  electric  motor 
so  that  it  complies  with  EPCA  coiild 
involve  all  of  these  elements  of  a 
motor's  design.  For  example,  the 
addition  of  material  necessary  to 
achieve  EPCA's  prescribed  level  of 
efficiency  could  cause  the  size  of  the 
motor  to  increase.  The  addition  of 
magnetic  material  would  invite  higher 
inrush  ciurent  that  could  cause  an 
incorrectly  sized  motor  controller  to 
malfunction,  or  the  circuit  breaker  with 
a  standard  rating  to  trip  unnecessarily, 
or  both.  The  Department  believes  motor 
manufacturers  will  require  a  substantial 
amount  of  time  to  redesign  and  retest 
each  intermediate  horsepower  electric 
motor  they  manufacture. 

To  the  extent  such  intermediate 
horsepower  electric  motors  become 
unavailable  because  motor 
manufacturers  have  recognized  only 
recently  that  they  are  covered  by  EPCA. 
equipment  in  which  they  are 
incorporated  would  temporarily  become 
unavailable  also.  Moreover,  re-design  of 
such  a  motor  to  comply  with  EPCA 
could  cause  changes  in  the  motor  that 
require  re-design  of  the  equipment  in 
which  the  motor  is  used.  For  example, 
if  an  intermediate  horsepower  electric 
motor  becomes  larger,  it  might  no  longer 
fit  in  the  equipment  for  which  it  was 
designed.  In  such  instances,  the 
equipment  would  have  to  be  re- 
designed. Because  these  motors  were 
previously  thought  not  to  be  covered, 
equipment  manufacturera  may  not  have 
had  sufficient  lead  time  to  make  the 
necessary  changes  to  the  equipment 
without  interrupting  its  production. 

With  respect  to  intermediate 
horsepower  motors,  the  Department 
intends  to  refrain  from  enforcing  EPCA 
for  a  period  of  24  months  only  as  to 
such  motor  designs  that  were  being 
manufactured  prior  to  the  date  this 
PoUcy  Statement  was  issued.  The 
Department  is  concerned  that  small 
adjustments  could  be  made  to  the 
horsepower  rating  of  an  existing  electric 
motor,  in  an  effort  to  delay  compliance 
with  EPCA,  if  it  delayed  enforcement  as 
to  all  intermediate  horsepower  motors 
produced  during  the  24  month  period. 
For  example,  a  50  horsepower  motor 
that  has  a  service  factor  of  1.15  could  be 
renameplated  as  a  57V2  horsepower 
motor  that  has  a  1.0  service  factor.  By 


making  this  delay  in  enforcement 
applicable  only  to  pre-existing  designs 
of  intermediate  horsepower  motora.  the 
Department  believes  it  has  made 
adequate  provision  for  the  manufacture 
of  bona  fide  intermediate  horsepower 
motor  designs  that  cannot  be  changed  to 
be  in  compliance  with  EPCA  by  October 
25. 1997. 

Thermally  Protected  Motors 

The  Department  understands  that  in 
order  to  redesign  a  thermally  protected 
motor  to  improve  its  efficiency  so  that 
it  complies  with  EPCA,  various  changes 
in  the  windings  must  be  made  which 
will  require  the  thermal  protector  to  be 
re-selected.  Such  devices  sense  the 
inrush  and  running  current  of  the 
motor,  as  well  as  the  operating 
temperature.  Any  changes  to  a  motor 
that  affect  these  characteristics  will 
prevent  the  protector  from  operating 
correctly.  When  a  new  protector  is 
selected,  the  motor  must  be  tested  to 
verify  proper  operation  of  the  device  in 
the  motor.  The  motor  manufacturer 
would  test  the  locked  rotor  and  overload 
conditions,  which  could  take  several 
days,  and  the  results  may  dictate  that  a 
second  selection  is  needed  with 
additional  testing.  When  the 
manufactiuer  has  finished  testing, 
typically  the  manufacturer  will  have  a 
third  party  conduct  additional  testing. 
This  testing  may  include  cycling  the 
motor  in  a  locked-rotor  condition  to 
verify  that  the  protector  functions 
properly.  This  testing  may  take  days  or 
even  weeks  to  perform  for  a  particular 
model  of  motor. 

Since  it  was  only  recently  recognized 
by  industry  that  these  motora  are 
covered  by  EPCA.  in  the  Department's 
view  the  total  testing  program  makes  it 
impossible  for  manufacturers  to  comply 
with  the  EPCA  efficiency  levels  in 
thermally  protected  motora  by  October 
25. 1997.  especially  since  eadi  different 
motor  winding  must  be  tested  and 
motor  winding/thermal  protector 
combinations  number  in  the  thousands. 

Motors  With  Roller  Bearings 

Motora  with  roller  bearings  fit  within 
the  definition  of  electric  motor  under 
the  statute.  However,  because  the  IEEE 
Standard  112  Test  Method  B  does  not 
provide  measures  to  test  motors  with 
roller  bearings  installed,  manufacturera 
mistakenly  believed  such  motora  were 
not  covered.  Under  IEEE  Standard  112. 
a  motor  with  roller  bearings  could  only 
be  tested  for  efficiency  with  the  roller 
bearings  removed  and  standard  ball 
bearings  installed  as  temporary 
substitutes.  Then  on  the  basis  of  the 
energy  efficiency  information  gained 
from  that  test,  the  manufacturer  may 


need  to  redesign  the  motor  in  order  to 
comply  vnth  the  statute.  In  this 
situation,  the  Department  understands 
that  testing,  redesigning,  and  retesting 
lines  of  motora  with  roller  bearings,  to 
establish  compliance,  would  be  difficult 
and  time  consiuning. 

Categories  HI.  IV  and  V — ^Motora  not 
within  EPCA's  definition  of  "electric 
motor."  and  not  covered  by  EPCA 

Close-coupled  Pump  Motors 

NEMA  Standards  Publication  MGl- 
1993.  with  revisions  one  through  three. 
Part  18,  "Definite-Purpose  Madiines," 
defines  "a  face-mounting  close-coupled 
piunp  motor"  as  "a  medium  alternating- 
current  squirrel-cage  induction  open  or 
totally  enclosed  motor,  with  or  wthout 
feet,  having  a  shaft  suitable  for 
mounting  an  impeller  and  sealing 
device."  Paragraphs  MGl-18.601- 
18.614  specify  its  performance,  face  and 
shaft  mounting  dimensions,  and  frame 
assignments  that  replace  the  suffix 
lettera  T  and  TS  with  the  suffix  lettera 
JMandJP. 

The  Department  understands  that 
such  motora  are  designed  in  standard 
ratings  vrith  standard  operating 
characteristics  for  use  in  certain  close- 
coupled  pumps  and  piunping 
applications,  but  cannot  be  used  in  non- 
piunping  applications,  such  as,  for 
example,  conveyore.  Consequently,  the 
Department  believes  close-coupled 
pump  motora  are  definite-purpose 
motora  not  covered  by  EPCA.  However, 
a  motor  that  meets  EPCA's  definition  of 
"electric  motor,"  and  which  can  be 
coupled  to  a  pump,  for  example  by 
means  of  a  C-face  or  D-flange  endshield. 
as  depicted  in  NEMA  Standards 
PubUcation  MGl,  Part  4,  "Dimensions, 
Tolerances,  and  Mounting,"  is  covered. 

Totally-enclosed  Non-ventilated  (TENV) 
and  Totally-enclosed  Air-over  (TEAO) 
Motors 

A  motor  designated  in  NEMA  MGl- 
1993.  paragraph  MGl-1.26.1,  as 
"totally-enclosed  non-ventilated  (IP54. 
IC410)"  *  is  "not  equipped  for  cooling 
by  means  external  to  the  enclosing 
parts."  This  means  that  the  motor,  when 
properly  applied,  does  not  require  the 
use  of  any  additional  means  of  cooling 


»IP  refers  to  the  lEC  Standard  34-5:  Classification 
of  degrees  of  protection  provided  by  enclosures  for 
rotating  machines.  IC  refers  to  the  lEC  Standard  34- 
6:  Methods  of  cooling  rotating  machinery.  The  IP 
and  IC  codes  are  referenced  in  the  NEMA 
designations  for  TENV  and  TEAO  motors  In  MGl- 
1993  Part  1,  "Classification  According  to 
Environmental  Protection  and  Methods  of  Cooling," 
as  a  Suggested  Standard  for  Future  Design,  since  the 
TENV  and  TEAO  motors  conform  to  lEC  Standards. 
Details  of  protection  (IP)  and  methods  of  cooling 
(IC)  are  defined  in  MGl  Part  S  and  Part  6. 
respectively.  . 


installed  external  to  the  motor 
enclosure.  The  TENV  motor  is  cooled  by 
natural  conduction  and  natural 
convection  of  the  motor  heat  into  the 
surroimding  environment.  As  stated  in 
NEMA  MGl-1993,  Suggested  Standard 
for  Future  IDesign,  paragraph  MGl- 
1.26.1a,  a  TENV  motor  "is  only 
equipped  for  cooling  by  free 
convection."  The  general  requirement 
for  the  installation  of  the  TENV  motor 
is  that  it  not  be  placed  in  a  restricted 
space  that  would  inhibit  this  natiiral 
dissipation  of  the  motor  heat.  Most 
general  purpose  applications  use  motors 
which  include  a  means  for  forcing  air 
flow  through  or  around  the  motor  and 
usually  through  the  enclosed  space  and, 
therefore,  can  be  used  in  spaces  that  are 
more  restrictive  than  those  required  for 
TENV  motors.  Placing  a  TENV  motor  in 
such  common  restricted  areas  is  likely 
to  cause  the  motor  to  overheat.  The 
TENV  motor  may  also  be  larger  than  the 
motors  used  in  mo^  general  purpose 
applications,  and  would  take  up  more  of 
the  available  space,  thus  reducing  the 
size  of  the  open  area  surrounding  the 
motor.  Installation  of  a  TENV  motor 
might  require,  therefore,  an  additional 
means  of  ventilation  to  continually 
exchange  the  ambient  aroimd  the  motor. 

A  motor  designated  in  NEMA  MGl- 
1993  as  "totally-enclosed  air-over  (IP54, 
IC417)"  is  intended  to  be  cooled  by 
ventilation  means  external  to  (i.e., 
separate  and  independent  from)  the 
motor,  such  as  a  fan.  The  motor  must  be 
provided  with  the  additional  ventilation 
to  prevent  it  from  overheating. 

Consequently,  neither  the  TENV 
motor  nor  the  TEAO  motor  would  be 
suitable  for  most  general  purpose 
applications,  and,  DOE  believes  they  are 
definite-purpose  motors  not  covered  by 
EPCA. 

Inteffxil  Gearmotors 

An  "integral  gearmotor"  is  an 
assembly  of  a  motor  and  a  specific  gea^ 
drive  or  assembly  of  gears,  such  as  a 
gear  reducer,  as  a  unified  package.  The 
motor  portion  of  an  integral  gearmotor 
is  not  necessarily  a  complete  motor, 
since  the  end  bracket  or  mounting 
flange  of  the  motor  portion  is  also  part 
of  the  gear  assembly  and  cannot  be 
operated  when  separated  from  the 
complete  gear  assembly.  Typically,  an 
integral  gearmotor  is  not  manufactured 
to  standard  T-bame  dimensions 
specified  in  NEMA  MGl.  Moreover, 
neither  the  motor  portion,  nor  the  entire 
integral  gearmotor.  are  capable  of  being 
used  in  most  general  purpose 
applications  without  significant 
modifications.  An  inte^al  gearmotor  is 
also  designed  for  a  specific  purpose  and 
can  have  unique  performance 


characteristics,  physical  dimensions, 
and  casing,  flange  and  shafting 
configurations.  Consequently,  integral 
gearmotors  are  outside  the  scope  of  the 
EPCA  definition  of  "electric  motor"  and 
are  not  covered  under  EPCA. 

However,  an  "electric  motor,"  as 
defined  by  EPCA,  which  is  connected  to 
a  stand  alone  mechanical  gear  drive  or 
an  assembly  of  gears,  such  as  a  gear 
reducer  comiected  by  direct  coupling, 
belts,  bolts,  a  kit,  or  other  means,  is 
covered  eqiiipment  under  EPCA. 

IV.  Electric  Motors  That  Are 
Components  in  Certain  Equipment 

The  primary  function  of  an  electric 
motor  is  to  convert  electrical  energy  to 
mechanical  energy  which  then  directly 
drives  machinery  such  as  piunps,  fans, 
or  compressors.  Thus,  an  electric  motor 
is  always  connected  to  a  driven  machine 
or  apparatus.  Typically  the  motor  is 
incorporated  into  a  finished  product 
such  as  an  air  conditioner,  a  refrigerator, 
a  machine  tool,  food  processing 
equipment,  or  other  commercial  or 
industrial  machinery.  These  products 
are  commonly  known  as  "original 
equipment"  or  "end-use  equipment," 
and  are  manufactiued  by  firms  known 
as  "original  equipment  manufacturers" 
(OEMs). 

Many  types  of  motCH«  used  in  original 
equipment  are  covered  imder  EPCA.  As 
noted  above,  EPCA  prescribes  efficiency 
standards  to  be  met  by  all  covered 
electric  motors  manufactured  after 
October  24, 1997,  except  that  covered 
motors  which  require  listing  or 
certification  by  a  nationally  recognized 
safety  testing  laboratory  need  not  meet 
the  standards  until  after  October  24. 
1999.  Thus,  for  motors  that  must 
comply  after  October  24. 1997,  once 
inventories  of  motors  manufactiu«d 
before  the  deadline  have  been 
exhausted,  only  complying  motors 
would  be  available  for  purchase  and  use 
by  OEMs  in  manufectujing  original 
equipment.  Any  non-complying  motors 
previously  included  in  such  equipment 
would  no  longer  be  available. 

The  physical,  and  sometimes 
operational,  characteristics  of  motora 
that  meet  EPCA  efficiency  standards 
normally  difiisr  from  the  characteristics 
of  comparable  existing  motors  that  do 
not  meet  those  standards.  In  part 
because  of  such  difiierences,  the 
£)epartment  is  aware  of  two  types  of 
situations  where  strict  application  of  the 
October  24. 1997  deadline  coiild 
temporarily  prevent  the  manufacture  of. 
and  remove  from  the  marketplace, 
currently  available  original  equipment. 

One  such  situation  is  where  an 
original  equipment  manufacturer  uses 
an  electric  motor  as  a  component  in 


end-use  equipment  that  requires  listing 
or  certification  by  a  nationally 
recognized  safety  testing  laboratory, 
even  though  the  motor  itself  does  not 
require  listing  or  certification.  In  some 
of  these  instances,  the  file  for  listing  or 
certification  specifies  the  particular 
motor  to  be  used.  No  substitution  could 
be  made  for  the  motor  without  review 
and  approval  of  the  new  motor  and  the 
entire  system  by  the  safety  testing 
laboratory.  Consequently,  a  specified 
motor  that  does  not  meet  EPCA 
standards  could  not  be  replaced  by  a 
complying  motor  without  such  review 
and  approval. 

This  re-listing  or  re-certification 
process  is  subject  to  substantial 
variation  frova  one  piece  of  original 
equipment  to  the  next.  For  some 
equipment,  it  could  be  a  simple 
paperwork  transaction  between  the 
safety  listing  or  certification 
organization  and  the  OEM,  taking 
approximately  four  to  eight  weeks  to 
complete.  But  the  process  could  raise 
more  complex  system  issues  involving 
redesign  of  the  motor  or  piece  of 
equipment,  or  both,  and  actual  testing  to 
assure  that  safety  and  performance 
criteria  are  met,  and  could  take  several 
months  to  complete.  The  completion 
time  could  also  vary  depending  on  the 
response  time  of  the  particular  safety 
approval  agency.  Moreover,  in  the 
period  immediately  after  October  24.  the 
Department  believes  wholesale  changes 
could  occur  in  equipment  lines  when 
OEMs  must  begin  using  motors  that 
comply  with  EPCA.  These  changes  are 
likely  to  be  concentrated  in  the  period 
immediately  after  EPCA  goes  into  effect 
on  October  24,  and  if  many  OEMs  seek 
to  re-list  or  re-certify  equipment  at  the 
same  time,  substantial  delays  in  the 
review  and  approval  process  at  the 
safety  approval  agencies  could  occvu'. 
For  these  reasons,  the  Department  is 
concerned  that  certain  end-user 
equipment  that  requires  safety  listing  or 
certification  could  become  unavailable 
in  the  marketplace,  because  an  electric 
motor  specifically  identified  in  a  listing 
or  certification  is  covered  by  EPCA  and 
will  become  unavailable,  and  the  steps 
have  not  been  completed  to  obtain 
safety  approval  of  the  equipment  when 
manufactured  with  a  compl)ring  motor. 
Second,  a  situation  could  exist  where 
an  electric  motor  covered  by  EPCA  is 
constructed  in  a  T-fr«me  series  or  T- 
frame  size  that  is  smaller  (but  still 
standard)  than  that  assigned  by  NEMA 
Standards  Publication  MC  13-1984 
(R1990),  sections  1.2  and  1.3.  in  order 
to  fit  into  a  restricted  moimting  space 
that  is  within  certain  end-use 
equipment.  (Motors  in  lEC  metric  frame 
sizes  and  kilowatt  ratings  could  also  be 
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involved  in  this  type  of  situation.)  In 
such  cases,  the  manufacturer  of  the  end- 
use  equipment  might  need  to  redesign 
the  equipment  containing  the  moimting 
space  to  accommodate  a  larger  motor 
that  complies  with  EPCA.  TTiese 
circiunstances  as  well  could  result  in 
certain  currently  available  equipment 
becoming  temporarily  unavailable  in  the 
market,  since  the  smaller  size  motor 
would  become  unavailable  before  the 
original  equipment  had  been  re- 
designed to  accommodate  the  larger, 
complying  motor. 

The  Department  imderstands  that 
many  motor  manufacturers  and  OEMs 
became  aware  only  recently  that  the 
electric  motors  addressed  in  the 
preceding  paragraphs  were  covered  by 
EPCA.  This  is  largely  for  the  same 
reasons,  discussed  above,  that  EPCA 
coverage  of  Category  n  motors  was  only 
recently  recognized.  In  addition,  the 
Department  imderstands  that  some 
motor  manufactiuers  and  original 
eqwpment  manufactiuers  confused 
motors  that  themselves  require  safety 
listing  or  certification,  which  need  not 
comply  until  October  25, 1999,  with 
motors  that,  while  not  subject  to  such 
requirements,  are  included  in  original 
equipment  that  requires  safety  Usting  or 
certification.  Consequently,  motor 
manufacturers  and  original  equipment 
manufacturers  took  insufficient  action 
to  assure  that  appropriate  complying 
motors  would  be  available  for  the 
original  equipment  involved,  and  that 
the  equipment  could  accommodate  such 
motors.  OEMs  involved  in  such 
situations  may  often  be  unable  to  switch 
to  motors  that  meet  EPCA  standards  in 
the  period  immediately  following 
October  24.  To  mitigate  any  hardship  to 
purchasers  of  the  original  equipment, 
the  Department  intends  to  refrain  from 
enforcing  EPCA  in  certain  limited 
circumstances,  under  the  conditions 
described  below. 

Where  a  particular  electric  motor  is 
specified  in  an  approved  safety  listing 
or  certification  for  a  piece  of  original 
equipment,  and  the  motor  does  not  meet 
the  applicable  efficiency  standard  in 
EPCA.  the  Department's  policy  will  be 


as  follows:  For  the  period  of  time 
necessary  for  the  OEM  to  obtain  a 
revised  safety  listing  or  certification  for 
that  piece  of  equipment,  with  a  motor 
specified  that  complies  with  EPCA,  but 
in  no  event  beyond  October  24, 1999, 
the  Department  would  refrain  from 
taking  enforcement  action  under  EPCA 
with  respect  to  manufacture  of  the 
motor  for  installation  in  such  original 
equipment.  This  policy  would  apply 
only  where  the  motor  has  been 
manufactured  and  specified  in  the 
approved  safety  listing  or  certification 
prior  to  October  25, 1997. 

Where  a  particular  electric  motor  is 
used  in  a  piece  of  original  equipment 
and  manufactured  in  a  smaller  than 
assigned  frame  size  or  series,  and  the    . 
motor  does  not  meet  the  applicable 
efficiency  standard  in  EPCA,  the 
Department's  poficy  will  be  as  follows: 
For  the  period  of  time  necessary  for  the 
OEM  to  re-design  the  piece  of 
equipment  to  accommodate  a  motor  that 
complies  with  EPCA,  but  in  no  event 
beyond  October  24. 1999.  the 
Department  would  refinin  from 
enforcing  the  standard  with  respect  to 
manufacture  of  the  motor  for 
installation  in  such  original  equipment 
This  policy  would  apply  only  to  a 
model  of  motor  that  has  been 
manufactured  and  included  in  the 
original  equipment  prior  to  October  25, 
1997. 

To  allow  the  Department  to  monitor 
application  of  the  policy  set  forth  in  the 
prior  two  paragraphs,  the  Department 
needs  to  be  informed  as  to  the  motors 
being  manufactured  under  the  policy. 
Therefore,  each  motor  manufecturer  and 
OEM  should  jointly  notify  the 
Department  as  to  each  motor  they  will 
be  manufacturing  and  using, 
respectively,  after  October  24, 1997.  in 
the  belief  that  it  is  covered  by  the 
policy.  The  notification  should  set  forth: 
(1)  the  name  of  the  motor  manufiacturer. 
and  a  description  of  the  motor  by  type, 
model  number,  and  date  of  design  or 
production;  (2)  the  name  of  the  original 
equipment  manufacturer,  and  a 
description  of  the  application  where  the 
motor  is  to  be  used;  (3)  the  safety  listing 


or  safety  certification  organization  and 
the  existing  listing  or  certification  file  or 
document  number  for  which  re-listing 
or  re-certification  will  be  requested,  if 
applicable:  (4)  the  reason  and  amount  of 
time  required  for  continued  production 
of  the  motor,  with  a  statement  that  a 
substitute  electric  motor  that  complies 
with  EPCA  could  not  be  obtained  by  an 
earlier  date;  and  (5)  the  name,  address, 
and  telephone  number  of  the  person  to 
contact  for  further  information.  The 
joint  request  should  be  signed  by  a 
responsible  official  of  eadi  requesting 
company,  and  sent  to:  U.S.  Department 
of  Energy,  Assistant  Secretary  for  Energy 
Efficiency  and  Renewable  Energy,  Office 
of  Building  Research  and  Standards, 
EE-41,  Forrestal  Building,  1000 
Independence  Avenue,  SW,  Room  IJ- 
018,  Washington,  DC  20585-0121.  The 
Department  does  not  intend  to  apply 
this  policy  to  any  motor  for  which  it 
does  not  receive  such  a  notification. 
Moreover,  the  Department  may  use  the 
notification,  and  make  further  inquiries, 
to  be  sure  motors  listed  in  the 
notification  meet  the  criteria  for 
application  of  the  policy. 

This  part  of  the  Policy  Statement  will 
not  apply  to  a  motor  in  Category  n, 
discussed  above  in  section  ffl.  Because 
up  to  24  months  is  contemplated  for 
compliance  by  Category  n  motors,  the 
Department  believes  any  issues  that 
might  warrant  a  delay  of  enforcement 
for  such  motors  can  be  addressed  during 
that  time  period. 

V.  Further  Infbrmatioii 

The  Department  intends  to 
incorporate  this  Policy  Statement  into 
an  appendix  to  its  final  rule  to 
implement  the  EPCA  provisions  that 
apply  to  motors.  Any  comments  or 
suggestions  Mrith  respect  to  this  Policy 
Statement,  as  well  as  requests  for  further 
information,  should  be  addressed  to  the 
Director,  Office  of  Building  Research 
and  Standards.  EE-41,  U.S.  Department 
of  Energy.  1000  Independence  Avenue, 
SW.  Washington.  DC  20585-0121. 
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Subpart  B— Test  Procedures  and 
Materials  Incorporated 

•f  431.21    Purpose  and  scope. 

This  subpart  contains  test  procedures 
for  electric  motors,  required  to  be 
prescribed  by  DOE  pursuant  to  section 
343  of  EPCA.  42  U.S.C.  6314,  and 
identifies  materials  incorporated  by 
reference  in  this  Part. 

1431.22    Reference  sources. 

(a)  Materials  incorporated  by 
reference. 

(1)  General.  The  following  standards 
which  are  not  otherwise  set  forth  in  this 
part  431  are  incorporated  by  reference. 
The  material  listed  in  paragraph  (a)(2)  of 
this  section  has  been  approved  for 
incorporation  by  reference  by  the 
Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  Part  51.  Any  subsequent 
amendment  to  a  standard  by  the 
standard-setting  organization  will  not 
affect  the  DOE  test  procedures  unless 
and  imtil  amended  by  DOE.  Material  is 
incorporated  as  it  exists  on  the  date  of 
the  approval  and  a  notice  of  any  change 
in  the  material  will  be  published  in  the 
Federal  Renster. 

(2)  List  of  standards  incorporated  by 
reference. 

(i)  The  following  provisions  of 
National  Electrical  Manufacturers 
Association  Standards  Publication 
MGl-1993.  Motors  and  Generators. 
with  Revisions  1,  2,  3  and  4: 

(A)  Section  I,  General  Standards 
Applying  to  All  Machines,  Part  1, 
Referenced  Standards  and  Definitions. 
paragraphs  1.16.1. 1.16.1.1, 1.17.1.1. 
1.17.1.2,  and  1.40.1; 

(B)  Section  I.  General  Standards 
Applying  to  All  Machines,  Part  4, 
Dimensions,  Tolerances,  and  Mounting, 
paragraph  4.01  and  Figures  4-1,  4-2, 4- 
3,  and  4-4; 

(C)  Section  H,  Small  (Fractional)  and 
Medium  (Integral)  Machines,  Part  11, 
Dimensions-AC  and  DC  Small  and 
Medium  Machines,  paragraphs  11.01.2, 
11.31  (except  the  lines  for  frames  447T, 
447TS.  449T  and  449TS),  11.32, 11.34 
(except  the  line  for  frames  447TC  and 
449TC.  and  the  line  for  frames  447TSC 
and  449TSC),  11.35,  and  11.36  (except 
the  line  for  frames  447TD  and  449TD, 
and  the  line  for  frames  447TSD  and 
449TSD),  and  Table  11-1; 

(D)  Section  II,  Small  (Fractional)  and 
Medium  (Integral)  Machines,  Part  12, 
Tests  and  Performance-AC  and  DC 
Motors,  paragraphs  12.35.1, 12.35.5, 
12.38.1, 12.39.1,  and  12.40.1, 12.58.1, 
and  Tables  12-2  and  12-8;  and 

(E)  Section  H.  Small  (Fractional)  and 
Medium  (Integral)  Machines,  Part  14. 
Application  Data-AC  and  DC  Small  and 


Medium  Machines,  paragraphs  14.02 
and  14.03. 

(ii)  Institute  of  Electrical  and 
Electronics  Engineers,  Inc.,  Standard 
112-1996,  Test  Procedure  for  Polyphase 
Induction  Motors  and  Generators,  Test 
Method  B,  and  the  correction  to  the 
calculation  at  item  (28)  in  section  10.2 
Form  B-Test  Method  B  issued  by  IEEE 
on  January  20, 1998.  (Note:  Paragraph  2 
of  Appendix  A  to  Subpart  B  of  Part  431 
sets  forth  modifications  to  this  Standard 
when  it  is  used  for  purposes  of  Part  431 
and  EPCA.) 

(iii)  CSA  International  Standard 
C390-93,  Energy  Efficiency  Test 
Methods  for  Three-Phase  Induction 
Motors,  Test  Method  (1). 

(iv)  International  Electrotechnical 
Commission  Standard  60034-1  (1996), 
Rotating  electrical  machines.  Part  1: 
Rating  and  performance,  with 
Amendment  1  (1997),  Section  3:  Duty, 
clause  3.2.1  and  figiue  1. 

(v)  International  Electrotechnical 
Commission  Standard  60050-411 
(1996).  International  Electrotechnical 
Vocabulary  Chapter  411:  Rotating 
machines,  sections  411-33-07  and  411- 
37-26. 

(vi)  International  Electrotechnical 
Commission  Standard  60072-1  (1991). 
Dimensions  and  output  series  for 
rotating  electrical  machines — Part  1: 
Frame  numbers  56  to  400  and  flange 
numbers  55  to  1080.  clauses  2,  3,  4.1, 
6.1.  7,  and  10.  and  Tables  1,  2  and  4. 

(vii)  International  Electrotechnical 
Commission  Standard  60034-12  (1980), 
Rotating  electrical  machines.  Part  12: 
Starting  performance  of  single-speed 
three-phase  cage  induction  motors  for 
voltages  up  to  and  including  660  V. 
with  Amendment  1  (1992)  and 
Amendment  2  (1995),  clauses  1,  2,  3.1, 
4,  5,  and  6.  and  Tables  I,  II,  and  m. 

(3)  Inspection  of  standards.  The 
standards  incorporated  by  reference  are 
available  for  inspection  at: 

(i)  Office  of  the  Federal  Register 
Information  Center,  800  North  Capitol 
Street.  NW,  Suite  700,  Washington,  DC; 

(ii)  U|p.  Department  of  Energy,  Office 
of  Energy  Efficiency  and  Renewable 
Energy,  Hearings  and  Dockets,  "Test 
Procedures,  Labeling,  and  Certification 
Requirements  for  Electric  Motors," 
Docket  No.  EE-RM-96-^00,  Forrestal 
Building,  1000  Independence  Avenue. 
SW.  Washington.  DC. 

(4)  Availability  of  standards. 
Standards  incorporated  by  reference 
may  be' obtained  from  the  following 
sources:  

(i)  Copies  of  IEEE  Standard  112-1996 
can  be  obtained  from  the  Institute  of 
Electrical  and  Electronics  Engineers. 
Inc.,  445  Hoes  Lane,  P.O.  Box  1331. 


Piscataway,  NJ  08855-1331, 1-800- 
678-IEEE; 

(ii)  Copies  of  NEMA  Standards 
Publication  MGl-1993  with  Revisions 
1,  2,  3,  and  4,  and  copies  of 
International  Electrotechnical 
Commission  standards  can  be  obtained 
fiom  Global  Engineering  Documents,  15 
Inverness  Way  East,  Englewood, 
Colorado  80112-5776, 1-800-854-7179 
(within  the  U.S.)  or  (303)  397-7956 
(international). 

(iii)  Copies  of  CSA  International 
Standard  C390-93  can  be  obtained  from 
CSA  International,  178  Rexdale 
Boulevard.  Etobicoke  (Toronto). 
Ontario,  Canada  M9W  1R3,  (416)  747- 
4044; 

(b)  Reference  Standards.— (1)  General. 
The  standards  listed  in  this  paragraph 
are  referred  to  in  the  DOE  procedures 
for  testing  laboratories,  and  recognition 
of  accreditation  bodies  and  certification 
programs  but  are  not  incorporated  by 
reference.  These  sources  are  given  here 
for  information  and  guidance. 

(2)  List  of  References. 

(i)  National  Voluntary  Laboratory 
Accreditation  Program  Handbooks  150. 
"Procediires  and  General 
Requirements."  March  1994.  and  150- 
10.  "Efficiency  of  Electric  Motors," 
August  1995.  National  Voluntary 
Laboratory  Accreditation  Program. 
National  Institute  of  Standards  and 
Technology.  Gaithersbiug.  MD  20899. 

(ii)  ISO/tec  Guide  25,  "General 
requirements  for  the  competence  of 
calibration  and  testing  laboratories." 

(iii)  ISO  Guide  27,  "Guidelines  for 
corrective  action  to  be  taken  by  a 
certification  body  in  the  event  of  either 
misapplication  of  its  mark  of  conformity 
to  a  product,  or  products  which  bear  the 
mark  of  the  certification  body  being 
found  to  subject  persons  or  property  to 
risk." 

(iv)  ISO/IEC  Guide  28,  "General  rules 
for  a  model  third-party  certification 
system  for  products." 

(v)  ISO/IEC  Guide  58,  "Calibration 
and  testing  laboratory  accreditation 
systems — General  requirements  for 
operation  and  recognition." 

(vi)  ISO/IEC  Guide  65,  "General 
requirements  for  bodies  operating 
product  certification  systems." 

§431.23   Test  procedures  for  the 
measurement  of  energy  efficiency. 

For  purposes  of  10  CFR  Part  431  and 
EPCA,  the  test  procedures  for  measuring 
the  energy  efficiency  of  an  electric 
motor  shall  be  the  test  procedures 
specified  in  appendix  A  to  this  subpart 
B. 

§431.24    Determination  of  efficiency. 

When  a  party  determines  the  energy 
efficiency  of  an  electric  motor  in  order 
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to  comply  with  an  obligation  imposed 
on  it  by  or  pursuant  to  Part  C  of  Title 
m  of  EPCA,  42  U.S.C.  6311-6316.  this 
section  applies.  This  section  does  not 
apply  to  enforcement  testing  conducted 
pursuant  to  §431.127. 

(a)  Provisions  applicable  to  all  electric 
motors. 

(1)  General  Requirements.  The 
average  full  load  efficiency  of  each  basic 
model  of  electric  motor  must  be 
determined  either  by  testing  in 
accordance  with  §431.23  of  this 
subpart,  or  by  application  of  an 
alternative  efficiency  determination 
method  (AEDM)  that  meets  the 
requirements  of  paragraphs  (a)(2)  and 
(3)  of  this  section,  provided,  however, 
that  an  AEDM  may  be  used  to  determine 
the  average  full  load  efficiency  of  one  or 
more  of  a  manufacturer's  basic  models 
only  if  the  average  full  load  efficiency 
of  at  least  five  of  its  other  basic  models 
is  determined  through  testing. 

(2)  Alternative  efficiency 
determination  method.  An  AEDM 
applied  to  a  basic  model  must  be: 

(i)  Derived  from  a  mathematical 
model  that  represents  the  mechanical 
and  electrical  characteristics  of  that 
basic  model,  and 

(ii)  Based  on  engineering  or  statistical 
analysis,  computer  simulation  or 
modeling,  or  other  analytic  evaluation 
of  performance  data. 

(3)  Substantiation  of  an  alternative 
efficiency  determination  method.  Before 
an  AEDM  is  used,  its  acciuacy  and 
reliability  must  be  substantiated  as 
follows: 

(i)  The  AEDM  must  be  applied  to  at 
least  five  basic  models  that  have  been 
tested  in  accordance  with  §  431.23  of 
this  subpart,  and 

(ii)  The  predicted  total  power  loss  for 
each  such  basic  model,  calculated  by 
applying  the  AEDM,  must  be  within 
plus  or  minus  ten  percent  of  the  mean 
total  power  loss  determined  from  the 
testing  of  that  basic  model. 

(4)  Subsequent  verification  of  an 
AEDM. 

(i)  Each  manufacturer  shall 
periodically  select  basic  models 
representative  of  those  to  which  it  has 
appUed  an  AEDM,  and  for  each  basic 
model  selected  shall  either: 

(A)  Subject  a  sample  of  units  to 
testing  in  accordance  with  §§  431.23 
and  431.24(b)(2)  by  an  accredited 
laboratory  that  meets  the  requirements 
of  §431.25. 

(B)  Have  a  certification  body 
recognized  under  §  431.27  certify  its 
nominal  full  load  efficiency,  or 

(C)  Have  an  independent  state- 
registered  professional  engineer,  who  is 
quahfied  to  perform  an  evaluation  of . 
electric  motor  efficiency  in  a  highly 


competent  manner  and  who  is  not  an 
employee  of  the  manufactiu^r,  review 
the  manufacturer's  representations  and 
certify  that  the  results  of  the  AEDM 
accurately  represent  the  total  power  loss 
and  nominal  full  load  efficiency  of  the 
basic  model. 

(ii)  Each  manufacturer  that  has  used 
an  AEDM  under  this  section  shall  have 
available  for  inspection  by  the 
Department  of  Energy  records  showing: 
the  method  or  methods  used;  the 
mathematical  model,  the  engineering  or 
statistical  analysis,  computer  simulation 
or  modeling,  and  other  anal)rtic 
evaluation  of  performance  data  on 
which  the  AEDM  is  based;  complete  test 
data,  product  information,  and  related 
information  that  the  manufacturer  has 
generated  or  acquired  piusuant  to 
§§  431.24(a)(3)  and  (a)(4)(i);  and  the 
calculations  used  to  determine  the 
average  full  load  efficiency  and  total 
power  losses  of  each  basic  model  to 
which  the  AEDM  was  applied. 

(iii)  If  requested  by  the  Department, 
the  manufactiu-er  shall  conduct 
simulations  to  predict  the  performance 
of  particular  basic  models  of  electric 
motors  specified  by  the  Department, 
analyses  of  previous  simulations 
conducted  by  the  manufactiu^r,  sample 
testing  of  basic  models  selected  by  the 
Department,  or  a  combination  of  the 
foregoing. 

(5)  I7se  of  a  certification  program  or 
accredited  laboratory. 

(i)  A  manufacturer  may  have  a 
certification  program,  that  CX3E  has 
classified  as  nationally  recognized 
under  §  431.27.  certify  the  nominal  full 
load  efficiency  of  a  basic  model  of 
electric  motor,  and  issue  a  certificate  of 
conformity  for  the  motor. 

(ii)  For  each  basic  model  for  which  a 
certification  program  is  not  used  as 
described  in  paragraph  (a)(5)(i)  of  this 
section,  any  testing  of  the  motor 
pursuant  to  §  431.24(a)(1)  through  (3)  to 
determine  its  energy  efficiency  must  be 
carried  out  in  accordance  with 
§  431.24(b),  in  an  accredited  laboratory 
that  meets  the  requirements  of  §  431.25. 
(This  includes  testing  of  the  basic 
model,  pursuant  to  §431.24(a)(3](i),  to 
substantiate  an  AEDM.) 

(b)  Additional  testing  requirements 
applicable  when  a  certification  proff-am 
is  not  used. 

(1)  Selection  of  basic  models  for 
testing. 

(i)  Basic  models  must  be  selected  for 
testing  in  accordance  with  the  following 
criteria: 

(A)  Two  of  the  basic  models  must  be 
among  the  five  basic  models  with  the 
highest  unit  volumes  of  production  by 
the  manufacturer  in  the  prior  year,  or 
during  the  prior  12  calendar  month 


period  beginning  in  1997.  <  whichever  is 
later; 

(B)  The  basic  models  should  be  of 
different  horsepowers  without 
duplication; 

(C)  The  basic  models  should  be  of 
different  frame  nimiber  series  without 
duplication;  and 

(D)  Each  basic  model  should  be 
expected  to  have  the  lowest  nominal 
full  load  efficiency  among  the  basic 
models  with  the  same  rating  ("rating"  as 
used  here  has  the  same  meaning  as  it 
has  in  the  definition  of  "basic  model"). 

(ii)  In  any  instance  where  it  is 
impossible  for  a  manufacturer  to  select 
basic  models  for  testing  in  accordance 
with  all  of  these  criteria,  the  criteria 
shall  be  given  priority  in  the  order  in 
which  they  are  listed.  Within  the  limits 
imposed  by  the  criteria,  basic  models 
shall  be  selected  randomly. 

(2)  Selection  of  units  for  testing.  For 
each  basic  model  selected  for  testing,^  a 
sample  of  units  shall  be  selected  at 
random  and  tested.  The  sample  shall  be 
comprised  of  production  imits  of  the 
basic  model,  or  imits  that  are 
representative  of  such  production  units. 
The  sample  size  shall  be  not  fewer  than 
five  imits,  except  that  when  fewer  than 
five  units  of  a  basic  model  would  be 
produced  over  a  reasonable  period  of 
time  (approximately  180  days),  then 
each  unit  shall  be  tested.  In  a  test  of 
compliance  with  a  represented  average 
or  nominal  efficiency: 

(i)  The  average  full-load  efficiency  of 
the  sample  X  which  is  defined  by 

HP'- 

1=1 

where  Xi  is  the  measured  full-load 
efficiency  of  unit  i  and  n  is  the  number 
of  units  tested,  shall  satisfy  the 
condition: 


X> 


100 


1-1-1.05 


m 


where  RE  is  the  represented  nominal 
fiill-load  efficiency,  and 

(ii)  The  lowest  full-load  efficiency  in 
the  sample  Xmin,  which  is  defined  by 

X„j„=inin(X|) 
shall  satisfy  the  condition 


■  In  identifying  these  tive  tMsic  models,  any 
electric  motor  that  does  not  comply  with  §431.42. 
^hall  be  excluded  from  consideration. 

'Components  of  similar  design  may  be 
substituted  without  requiring  additional  testing  if 
the  represented  measures  of  energy  consumption 
continue  to  satisfy  the  applicable  sampling 
provision. 
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(3)  Substantiation  of  an  alternative 
efficiency  determination  method.  The 
basic  models  tested  under 
§431.24(a)(3)(i)  must  be  selected  for 
testing  in  accordance  with  paragraph 
(b)(1),  and  units  of  each  such  basic 
moidel  must  be  tested  in  accordance 
with  paragraph  (b)(2)  by  an  accredited 
laboratory  that  meets  the  requirements 
of  §431.25. 

1431.29   TMtmg  liboraloriM. 

(a)  Testing  piirsuant  to 
§431.24(a)(5)(ii)  must  be  conducted  in 
an  accredited  laboratory  for  which  the 
accreditation  body  was: 

(1)  The  National  Institute  of  Standards 
and  Technology /National  Volimtary 
Laboratory  Accreditation  Program 
(NIST/NVLAP).  or 

(2)  A  laboratory  accreditation  body 
having  a  mutual  recognition 
arrangement  with  NIST/NVLAP.  or 

(3)  An  organization  classified  by  the 
Department,  pursuant  to  section  431.26. 
as  an  accreditation  body. 

(b)  NIST/NVLAP  is  under  the 
auspices  of  the  National  Institute  of 
Standards  and  Technology  (NIST) 
which  is  part  of  the  U.S.  Department  of 
Commerce.  NIST/NVLAP  accreditation 
is  granted  on  the  basis  of  conformance 
with  criteria  published  in  15  CFR  Part 
285,  The  National  Voluntary  Laboratory 
Accreditation  Program  Procedures  and 
General  Requirements.  NIST  Handbook 
150-10.  August  1995.  presents  the 
tedmical  requirements  of  the  National 
Volimtary  Laboratory  Accreditation 
Program  for  the  Efficiency  of  Electric 
Motors  field  of  accreditation.  This 
handbook  supplements  NIST  Handbook 
150,  National  Voluntary  Laboratory 
Accreditation  Program  Procedures  and 
General  Requirements,  which  contains 
15  CFR  Part  285  of  th6  U.S.  Code  of 
Federal  Regulations  plus  all  general 
NIST/NVLAP  procedures,  criteria,  and 
poUdes.  Changes  in  NIST/NVLAP's 
criteria,  procedures,  policies,  standards 
or  other  bases  for  granting  accreditation, 
occurring  subsequent  to  the  initial 
effective  date  of  10  CFR  part  431  shall 
not  apply  to  accreditation  under  this 
part  unless  approved  in  writing  by  the 
Department  of  Energy.  Copies  of  NIST 
Handbooks  150  and  150-10  and 
information  regarding  NIST/NVLAP  and 
its  Efficiency  of  Electric  Motors  Program 
(EEM)  can  be  obtained  from  NIST/ 
NVLAP.  100  Bureau  Drive,  Mail  Stop 
2140.  Gaithersburg,  MD  20899-2140, 
telephone  (301)  975-4016,  or  telefax 
(301) 926-2884. 


§431.26    Department  of  Energy  raeognltlon 
of  accreditation  bodies. 

(a)  Petition.  To  be  classified  by  the 
Department  of  Energy  as  an 
accreditation  body,  an  organization 
must  submit  a  petition  to  the 
Department  requesting  such 
classification,  in  accordance  with 
paragraph  (c)  of  this  section  and 
§431.28  of  this  part.  The  petition  must 
demonstrate  that  the  organization  meets 
the  criteria  in  paragraph  (b)  of  this 
section. 

(b)  Evaluation  criteria.  To  be 
classified  as  an  accreditation  body  by 
the  Department,  the  organization  must 
meet  the  following  criteria: 

(1)  It  must  have  satisfactory  standards" 
and  procedures  for  conducting  and 
administering  an  accreditation  system 
and  for  granting  accreditation.  This 
must  include  provisions  for  periodic 
audits  to  verify  that  the  laboratories 
receiving  its  accreditation  continue  to 
conform  to  the  criteria  by  which  they 
were  initially  accredited,  and  for 
withdrawal  of  accreditation  where  such 
conformance  does  not  occiu'.  including 
failure  to  provide  accurate  test  results. 

(2)  It  must  be  independent  of  electric 
motor  manufacturers,  importers, 
distributors,  private  labelers  or  vendors. 
It  cannot  be  affiliated  with,  have 
financial  ties  with,  be  controlled  by,  or 
be  under  common  control  with  any  such 
entity. 

(3)  It  must  be  qualified  to  perform  the 
accrediting  function  in  a  highly 
competent  manner. 

(4)  It  must  be  expert  in  the  content 
and  application  of  the  test  procedtires 
and  methodologies  in  IEEE  Standard 
112-1996  Test  Method  B  and  CSA 
Standard  C390-93  Test  Method  (1),  or 
similar  procedures  and  methodologies 
for  determining  the  energy  efficiency  of 
electric  motors. 

(c)  Petition  format.  Each  petition 
requesting  classification  as  an 
accreditation  body  must  contain  a 
narrative  statement  as  to  why  the 
organization  meets  the  criteria  set  forth 
in  paragraph  (b)  of  this  section,  must  be 
signed  on  behalf  of  the  organization  by 
an  authorized  representative,  and  must 
be  accompanied  by  documentation  that 
supports  the  narrative  statement.  The 
following  provides  additional  guidance: 

(1)  Standards  and  procedures.  A  copy 
of  the  organization's  standards  and 
procedures  for  operating  an 
accreditation  system  and  for  granting 
accreditation  should  accompany  the 
petition. 

(2)  Independent  status.  The 
petitioning  organization  should  identify 
and  describe  any  relationship,  direct  or 
indirect,  that  it  has  with  an  electric 
motor  manufactiirer,  importer. 


distributor,  private  labeler.  vendor, 
trade  association  or  other  such  entity,  as 
well  as  any  other  relationship  it  beHeves 
might  appear  to  create  a  conflict  of 
interest  for  it  in  performing  as  an 
accreditation  body  for  electric  motor 
testing  laboratories.  It  should  explain 
why  it  believes  such  relationship(s) 
would  not  compromise  its 
independence  as  an  accreditation  body. 

(3)  Qualifications  to  do  accrediting. 
E}q>erience  in  accrediting  should  be 
discussed  and  substantiated  by 
supporting  doomients.  Of  particular 
relevance  would  be  dociunentary 
evidence  that  establishes  experience  in 
the  application  of  guidelines  contained 
in  the  ISO/IEC  Guide  58.  Calibration 
and  testing  laboratory  accreditation 
systems— General  requirements  for 
operation  and  recognition,  as  well  as 
experience  in  overseeing  compliance 
with  the  guidelines  contained  in  the 
ISO/IEC  Guide  25,  General 
Requirements  for  the  Competence  of 
Calibration  and  Testing  Laboratories. 

(4)  Expertise  in  electric  motor  test 
procedures.  The  petition  should  set 
forth  the  organization's  experience  with 
the  test  procedures  and  methodologies 
in  IEEE  Standard  112-1996  Test  Method 
B  and  CSA  Standard  C390-93  Test 
Method  (1).  and  with  similar  procediues 
and  methodologies.  This  part  of  the 
petition  should  include  description  of 
prior  projects,  qualifications  of  staff 
members,  and  the  like.  Of  particular 
relevance  would  be  docimientary 
evidence  that  estabUshes  experience  in 
applying  the  guidelines  contained  in  the 
ISO/IEC  Guide  25,  General 
Requirements  for  the  Competence  of 
Calibration  and  Testing  Laboratories,  to 
energy  efficiency  testing  for  electric 
motors. 

(d)  Disposition.  The  Department  will 
evaluate  the  petition  in  accordance  with 
section  431.28,  and  will  determine 
whether  the  applicant  meets  the  criteria 
in  paragraph  (b)  of  this  section  to  be 
classified  as  an  accrediting  body. 

§431.27    Department  of  Energy  recognition 
of  nationally  raeognixed  oertilication 


(a)  Petition.  For  a  certification 
program  to  be  classified  by  the 
Department  of  Energy  as  being 
nationally  recognized  in  the  United 
States  for  the  purposes  of  section  345  of 
EPCA  ("nationally  recognized"),  the 
organization  operating  the  program 
must  submit  a  petition  to  the 
Department  requesting  such 
classification,  in  accordance  with 
paragraph  (c)  of  this  section  and  section 
431.28  of  this  part.  The  petition  must 
demonstrate  that  the  program  meets  the 
criteria  in  paragraph  (b)  of  this  section. 
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(b)  Evaluation  criteria.  For  a 
certification  program  to  be  classified  by 
the  Department  as  nationally 
recognized,  it  must  meet  the  following 
criteria: 

(1)  It  must  have  satisfactory  standards 
and  procedures  for  conducting  and 
administering  a  certification  system, 
including  periodic  follow  up  activities 
to  assure  that  basic  models  of  electric 
motor  continue  to  conform  to  the 
efficiency  levels  for  which  they  were 
certified,  and  for  granting  a  certificate  of 
conformity. 

(2)  It  must  be  independent  of  electric 
motor  manufacturers,  importers, 
distributors,  private  labelers  or  vendors. 
It  cannot  be  affiliated  with,  have 
financial  ties  with,  be  controlled  by,  or 
be  under  common  control  with  any  such 
entity. 

(3)  It  must  be  qualified  to  operate  a 
certification  system  in  a  highly 
competent  manner. 

(4)  It  must  be  expert  in  the  content 
and  appUcation  of  the  test  procedures 
and  methodologies  in  IEEE  Standard 
112-1996  Test  Method  B  and  CSA 
Standard  C390-93  Test  Method  (1),  or 
similar  procedures  and  methodologies 
for  determining  the  energy  efficiency  of 
electric  motors.  It  must  have  satisfactory 
criteria  and  procedures  for  the  selection 
and  sampling  of  electric  motors  tested 
for  energy  efficiency. 

(c)  Petition  format.  Each  petition 
requesting  classification  as  a  nationally 
recognized  certification  program  must 
contain  a  narrative  statement  as  to  why 
the  program  meets  the  criteria  listed  in 
paragraph  (b)  of  this  section,  must  be 
signed  on  behalf  of  the  organization 
operating  the  program  by  an  authorized 
representative,  and  must  be 
accompanied  by  documentation  that 
supports  the  narrative  statement.  The 
following  provides  additional  guidance 
as  to  the  specific  criteria: 

(1)  Standards  and  procedures.  A  copy 
of  the  standards  and  procedures  for 
operating  a  certification  system  and  for 
granting  a  certificate  of  conformity 
should  accompany  the  petition. 

(2)  Independent  status.  The 
petitioning  organization  should  identify 
and  describe  any  relationship,  direct  or 
indirect,  that  it  or  the  certification 
program  has  with  an  electric  motor 
manufacturer,  importer,  distributor, 
private  labeler,  vendor,  trade  association 
or  other  such  entity,  as  well  as  any  other 
relationship  it  believes  might  appear  to 
create  a  conflict  of  interest  for  the 
certification  program  in  operating  a 
certification  system  for  compliance  by 
electric  motors  with  energy  efficiency 
standards.  It  should  explain  why  it 
believes  such  relationship  would  not 


compromise  its  independence  in 
operating  a  certification  program. 

(3)  Qualifications  to  operate  a 
certification  system.  Experience  in 
operating  a  certification  system  should 
be  discussed  and  substantiated  by 
supporting  documents.  Of  particular 
relevance  would  be  documentary 
evidence  that  establishes  experience  in 
the  application  of  guideUnes  contained 
in  the  ISO/IEC  Guide  65,  General 
requirements  for  bodies  operating 
product  certification  systems,  ISO/IEC 
Guide  27,  Guidelines  for  corrective 
action  to  be  taken  by  a  certification 
body  in  the  event  of  either 
misapplication  of  its  mark  of  conformity 
to  a  product,  or  products  which  bear  the 
mark  of  the  certification  body  being 
found  to  subject  persons  or  property  to 
risk,  and  ISO/IEC  Guide  28,  General 
rules  for  a  model  third-party 
certification  system  for  products,  as  well 
as  experience  in  overseeing  compliance 
with  the  guidelines  contained  in  the 
ISO/IEC  Guide  25,  General  requirements 
for  the  competence  of  calibration  and 
testing  laboratories. 

(4)  Expertise  in  electric  motor  test 
procedures.  The  petition  should  set 
forth  the  program's  experience  with  the 
test  procedures  and  methodologies  in 
IEEE  Standard  112-1996  Test  Method  B 
and  CSA  Standard  C390-93  Test 
Method  (1),  and  with  similar  procedures 
and  methodologies.  This  part  of  the 
petition  should  include  description  of 
prior  projects,  qualifications  of  staff 
members,  and  the  like.  Of  particular 
relevance  would  be  documentary 
evidence  that  establishes  experience  in 
applying  guideUnes  contained  in  the 
ISO/IEC  Guide  25,  General  requirements 
for  the  competence  of  calibration  and 
testing  laboratories,  to  energy  efficiency 
testing  for  electric  motors. 

(d)  Disposition.  The  Department  will 
evaluate  the  petition  in  accordance  with 
§431.28,  and  will  determine  whether 
the  applicant  meets  the  criteria  in 
paragraph  (b)  of  this  section  for 
classification  as  a  nationally  recognized 
certification  program. 

}  431 .28  Procedures  for  recognition  and 
withdrawal  of  recognition  of  accreditation 
bodies  and  certification  programs. 

(a)  Filing  of  petition.  Any  petition 
submitted  to  the  Department  pursuant 
to  §  431.26(a)  or  431.27(a)  of  this  part, 
shall  be  entitled  "Petition  for 
Recognition"  ("Petition")  and  must  be 
submitted,  in  triplicate  to  the  Assistant 
Secretary  for  Energy  Efficiency  and 
Renewable  Energy,  United  States 
Department  of  Energy,  1000 
Independence  Avenue,  SW, 
Washington,  Z)C  20585.  In  accordance 
with  the  provisions  set  forth  in  10  CFR 


1004.11,  any  request  for  confidential 
treatment  of  any  information  contained 
in  such  a  Petition  or  in  supporting 
documentation  must  be  accompanied  by 
a  copy  of  the  Petition  or  supporting 
documentation  from  which  Uie 
information  claimed  to  be  confidential 
has  been  deleted. 

(b)  Public  notice  and  solicitation  of 
comments.  DOE  shall  pubUsh  in  the 
Federal  Register  the  Petition  bom 
which  confidential  information,  as 
determined  by  DOE,  has  been  deleted  in 
accordance  with  10  CFR  1004.11  and 
shall  solicit  comments,  data  and 
information  on  whether  the  Petition 
should  be  granted.  The  Department 
shall  also  make  available  for  inspection 
and  copying  the  Petition's  supporting 
doounentation  from  which  confidential 
information,  as  determined  by  EXDE,  has 
been  deleted  in  accordance  with  10  CFR 
1004.11.  Any  person  submitting  written 
comments  to  DOE  with  resp>ect  to  a 
Petition  shall  also  send  a  copy  of  such 
comments  to  the  petitioner. 

(c)  Responsive  statement  by  the 
petitioner.  A  petitioner  may,  within  10 
working  days  of  receipt  of  a  copy  of  any 
comments  submitted  in  accordance  with 
paragraph  (b)  of  this  section,  respond  to 
such  comments  in  a  written  statement 
submitted  to  the  Assistant  Secretary  for 
Energy  Efficiency  and  Renewable 
Energy.  A  petitioner  may  address  more 
than  one  set  of  comments  in  a  single 
responsive  statement. 

(d)  Public  announcement  of  interim 
determination  and  solicitation  of 
comments.  The  Assistant  Secretary  for 
Energy  Efficiency  and  Renewable 
Energy  shall  issue  an  interim 
determination  on  the  Petition  as  soon  as 
is  practicable  following  receipt  and 
review  of  the  Petition  and  other 
applicable  documents,  including,  but 
not  limited  to,  comments  and  responses 
to  comments.  The  petitioner  shall  be 
notified  in  writing  of  the  interim 
determination.  DOE  shall  also  publish 
in  the  Federal  Register  the  interim 
determination  and  shall  solicit 
comments,  data  and  information  with 
respect  to  that  interim  determination. 
Written  comments  and  responsive 
statements  may  be  submitted  as 
provided  in  paragraphs  (b)  and  (c)  of 
this  section. 

(e)  Public  announcement  affinal 
determination.  The  Assistant  Secretary 
for  Energy  Efficiency  and  Renewable 
Energy  shall  as  soon  as  practicable, 
following  receipt  and  review  of 
comments  and  responsive  statements  on 
the  interim  determination,  publish  in 
the  Federal  Register  a  notice  of  final 
determination  on  the  Petition. 

(f)  Additional  information.  The 
Department  may,  at  any  time  during  the 
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recognition  process,  request  additional 
relevant  information  or  conduct  an 
investigation  concerning  the  Petition. 
The  Department's  determination  on  a 
Petition  may  be  based  solely  on  the 
Petition  and  supporting  documents,  or 
may  also  be  based  on  such  additional 
information  as  the  Department  deems 
appropriate, 
(g)  Withdrawal  of  recognition. 

(1)  Withdrawal  by  the  Department.  If 
the  Department  believes  that  an 
accreditation  body  or  certification 
program  that  has  been  recognized  under 
8  431.26  or  431.27,  respectively,  is 
failing  to  meet  the  criteria  of  paragraph 
(b)  of  the  section  under  which  it  is 
recognized,  the  Department  will  so 
advise  such  entity  and  request  that  it 
take  appropriate  corrective  action.  The 
Department  will  give  the  entity  an 
opportunity  to  respond.  If  after 
receiving  such  response,  or  no  response, 
the  Department  believes  satisfactory 
correction  has  not  been  made,  the 
Department  will  withdraw  its 
recognition  from  that  entity. 

(2)  Voluntary  withdrawal.  An 
accreditation  body  or  certification 
program  may  withdraw  itself  from 
recognition  by  the  Department  by 
advising  the  Department  in  writing  of 
such  withdrawal.  It  must  also  advise 
those  that  use  it  (for  an  accreditation 
body,  the  testing  laboratories,  and  for  a 
certification  organization,  the 
manufacturers)  of  such  withdrawal. 

(3)  Notice  of  withdrawal  of 
recognition,  llie  Department  will 
pubUsh  in  the  Federal  Register  a  notice 
of  any  withdrawal  of  recognition  that 
occurs  pursuant  to  this  paragraph  (g). 

f  431.29    PeHtiofW  f or  weiver,  and 
appNcattona  tor  inlaflfn  waiver,  of  tact 

(a)  General  criteria. 

(1)  Any  interested  person  may  submit 
a  petition  to  waive  for  a  particular  basic 
model  any  requirements  of  §  431.23  of 
this  subpart,  upon  the  grounds  that 
either  the  basic  model  contains  one  or 
more  design  characteristics  which  either 
prevent  testing  of  the  basic  model 
according  to  the  prescribed  test 
procedures,  or  the  prescribed  test 
procediues  may  evaluate  the  basic 
model  in  a  manner  so  imrepresentative 
of  its  true  energy  consimiption 
characteristics  as  to  provide  materially 
inaccurate  comparative  data. 

(2)  Any  interested  person  who  has 
submitted  a  Petition  for  Waiver  as 
provided  in  this  subpart  may  also  file  an 
Application  for  Interim  Waiver  of  the 
applicable  test  procedure  requirements. 

(b)  Submission,  content,  and 
publication. 


(1)  A  Petition  for  Waiver  must  be 
submitted,  in  triplicate,  to  the  Assistant 
Secretary  for  Energy  Efficiency  and 
Renewable  Energy,  United  States 
Department  of  Energy.  Each  Petition  for 
Waiver  shall: 

(i)  Identify  the  particular  basic 
model(s)  for  which  a  waiver  is 
requested,  the  design  characteristic(s)  ' 
constituting  the  grounds  for  the  petition, 
and  the  specific  requirements  sought  to 
be  waived  and  shall  discuss  in  detail  the 
need  for  the  requested  waiver; 

(ii)  Identify  manufacturers  of  all  other 
basic  models  marketed  in  the  United 
States  and  known  to  the  petitioner  to 
incorporate  similar  design 
characteristic(s); 

(iii)  Include  any  alternate  test 
procedures  known  to  the  petitioner  to 
evaluate  in  a  manner  representative  of 
the  energy  consiunption  characteristics 
of  the  basic  model;  and 

(iv)  Be  signed  by  the  petitioner  or  by 
an  authorized  representative.  In 
accordance  with  the  provisions  set  forth 
in  10  CFR  1004.11,  any  request  for 
confidential  treatment  of  any 
information  contained  in  a  Petition  for 
Waiver  or  in  supporting  doounentation 
must  be  accompanied  by  a  copy  of  the 
petition,  application  or  supporting 
doounentation  fit>m  which  the 
information  claimed  to  be  confidential 
has  been  deleted.  DOE  shall  publish  in 
the  Federal  Register  the  petition  and 
supporting  documents  bom  which 
confidential  information,  as  determined 
by  DOE.  has  been  deleted  in  accordance 
with  10  CFR  1004.11  and  shall  solicit 
comments,  data  and  information  with 
respect  to  the  determination  of  the 
petition. 

(2)  An  Application  for  Interim  Waiver 
must  be  submitted  in  triplicate,  with  the 
required  three  copies  of  the  Petition  for 
Waiver,  to  the  Assistant  Secretary  for 
Energy  Efficiency  and  Renewable 
Energy,  U.S.  Department  of  Energy. 
Each  Application  for  Interim  Waiver 
shall  reference  the  Petition  for  Waiver 
by  identifying  the  particular  basic 
model(s)  for  which  a  waiver  and 
temporary  exception  are  being  sought. 
Each  Application  for  Interim  Waiver 
shall  demonstrate  likely  success  of  the 
Petition  for  Waiver  and  shall  address 
what  economic  hardship  and/or 
competitive  disadvantage  is  likely  to 
result  absent  a  favorable  determination 
on  the  Application  for  Interim  Waiver. 
Each  Application  for  Interim  Waiver 
shall  be  signed  by  the  applicant  or  by 
an  authorized  representative. 

(c)  Notification  to  other 
manufacturers. 

(1)  Each  petitioner,  after  filing  a 
Petition  for  Waiver  with  DOE,  and  after 
the  Petition  for  Waiver  has  been 


published  in  the  Federal  Register,  must, 
within  five  working  days  of  such 
publication,  notify  in  writing  all  known 
manufactiuers  of  domestically  marketed 
units  of  the  same  product  type  (as  listed 
in  section  340(1)  of  the  Act)  and  must 
include  in  the  notice  a  statement  that 
DOE  has  published  in  the  Federal 
Register  on  a  certain  date  the  Petition 
for  Waiver  and  supporting  documents 
bom  which  confidential  information,  if 
any,  as  determined  by  IX)E,  has  been 
deleted  in  accordance  with  10  CFR 
1004.11.  Each  petitioner,  in  compl)ring 
with  the  requirements  of  this  paragraph, 
must  file  with  DOE  a  statement 
certifying  the  names  and  addresses  of 
each  person  to  whom  a  notice  of  the 
Petition  for  Waiver  has  been  sent. 

(2)  Each  applicant  for  Interim  Waiver, 
whether  filing  jointly  with,  or 
subsequent  to,  a  Petition  for  Waiver 
with  DOE,  must  concurrently  notify  in  - 
writing  all  known  manufacturers  of 
domestically  marketed  units  of  the  same 
product  type  (as  listed  in  Section  340(1) 
of  the  Act)  and  must  include  in  the 
notice  a  copy  of  the  Petition  for  Waiver 
and  a  copy  of  the  Application  for 
Interim  Waiver.  In  complying  with  this 
section,  each  applicant  must  in  the 
written  notification  include  a  statement 
that  the  Assistant  Secretary  for  Energy 
Efficiency  and  Renewable  Energy  will 
receive  and  consider  timely  written 
comments  on  the  Application  for 
Interim  Waiver.  Eadi  appUcant,  upon 
filing  an  Application  for  Interim  Waiver, 
must  in  complying  with  the 
requirements  of  this  paragraph  certify  to 
DC^  that  a  copy  of  these  documents 
have  been  sent  to  all  known 
manufacturers  of  domestically  marked 
units  of  the  same  product  tjrpe  (as  listed 
in  section  340(1)  of  the  Act).  Such 
certification  must  include  the  names 
and  addresses  of  such  persons.  Each 
applicant  also  must  comply  with  the 
provisions  of  paragraph  (c)(1)  of  this 
section  with  respect  to  the  petition  for 
waiver. 

(d)  Comments;  responses  to 
comments. 

(1)  Any  person  submitting  written 
comments  to  DOE  with  respect  to  an 
Application  for  Interim  Waiver  must 
also  send  a  copy  of  the  comments  to  the 
applicant. 

(2)  Any  person  submitting  written 
comments  to  DOE  with  the  respect  to  a 
Petition  for  Waiver  must  also  send  a 
copy  of  such  comments  to  the 
petitioner.  In  accordance  with 
subparagraph  (b)(1)  of  this  section,  a 
petitioner  may  submit  a  rebuttal 
statement  to  the  Assistant  Secretary  for 
Energy  Efficiency  and  Renewable 
Energy. 
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(e)  Provisions  specific  to  interim 
waivers. 

(1)  Disposition  of  application.  If 
administratively  feasible,  applicant  will 
be  notified  in  writing  of  the  disposition 
of  the  Application  for  Interim  Waiver 
within  15  business  days  of  receipt  of  the 
application.  Notice  of  DOE's 
determination  on  the  Application  for 
Interim  Waiver  must  be  published  in  the 
Federal  Register. 

(2)  Consequences  of  filing  application. 
The  filing  of  an  Application  for  Interim 
Waiver  shall  not  constitute  grounds  for 
noncompliance  vtdth  any  requirements 
of  this  subpart,  until  an  Interim  Waiver 
has  been  granted. 

(3)  Criteria  for  granting.  An  Interim 
Waiver  from  test  procediu* 
requirements  will  be  granted  by  the 
Assistant  Secretary  for  Energy  Efficiency 
and  Renewable  Energy  if  it  is 
determined  that  the  appUcant  will 
experience  economic  hardship  if  the 
Application  for  Interim  Waiver  is 
denied,  if  it  appears  likely  that  the 
Petition  for  Waiver  will  be  granted,  and/ 
or  the  Assistant  Secretary  determines 
that  it  would  be  desirable  for  public 
policy  reasons  to  grant  immediate  relief 
pending  a  determination  on  the  Petition 
for  Waiver. 

(4)  Duration.  An  interim  waiver  will 
terminate  180  days  after  issuance  or 
upon  the  determination  on  the  Petition 
for  Waiver,  whichever  occurs  first.  An 
interim  waiver  may  be  extended  by  DOE 
for  180  days.  Notice  of  such  extension 
and/or  any  modification  of  the  terms  or 
duration  of  the  interim  waiver  shall  be 
published  in  the  Federal  Register,  and 
shall  be  based  on  relevant  information 
contained  in  the  record  and  any 
comments  received  subsequent  to 
issuance  of  the  interim  waiver. 

(f)  Pmvisions  specific  to  waivers. — (1) 
Rebuttal  by  petitioner.  Following 
pubhcation  of  the  Petition  for  Waiver  in 
the  Federal  Register,  a  petitioner  may. 
within  10  working  days  of  receipt  of  a 
copy  of  any  comments  submitted  in 
accordance  with  paragraph  (b)(1)  of  this 
section,  submit  a  rebuttal  statement  to 
the  Assistant  Secretary  for  Energy 
Efficiency  and  Renewable  Energy.  A 
petitioner  may  rebut  more  than  one 
response  in  a  single  rebuttal  statement. 

(2)  Disposition  of  petition.  The 
petitioner  will  be  notified  in  writing  as 
soon  as  practicable  of  the  disposition  of 
each  Petition  for  Waiver.  The  Assistant 
Secretary  for  Energy  Efficiency  and 
Renewable  Energy  will  issue  a  decision 
on  the  petition  as  soon  as  is  practicable 
following  receipt  and  review  of  the 
Petition  for  Waiver  and  other  appUcable 
dociunents,  including,  but  not  limited 
to,  comments  and  rebuttal  statements. 


(3)  Consequence  of  filing  petition.  The 
filing  of  a  Petition  for  Waiver  will  not 
constitute  groimds  for  noncompliance 
with  any  requirements  of  this  subpart, 
imtil  a  waiver  or  interim  waiver  has 
been  granted. 

(4)  Granting  of  waivers:  criteria, 
conditions,  and  publication.  Waivers 
will  be  granted  by  the  Assistant 
Secretary  for  Energy  Efficiency  and 
Renewable  Energy,  if  it  is  determined 
that  the  basic  model  for  which  the 
waiver  was  requested  contains  a  design 
characteristic  which  either  prevents 
testing  of  the  basic  model  according  to 
the  prescribed  test  procediues,  or  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consiunption  characteristics  as  to 
provide  materially  inaccm^te 
comparative  data.  Waivers  may  be 
granted  subject  to  conditions,  which 
may  include  adherence  to  alternate  test 
procedures  specified  by  the  Assistant 
Secretary  for  Energy  Efficiency  and 
Renewable  Energy.  The  Assistant 
Secretary  will  promptly  publish  in  the 
Federal  Register  notice  of  each  waiver 
granted  or  denied,  and  any  limiting 
conditions  of  each  waiver  granted. 

(g)  Revision  of  regulation.  Within  one 
year  of  the  granting  of  any  waiver,  the 
Department  of  Energy  will  publish  in 
the  Federal  Register  a  notice  of 
proposed  rulemaking  to  amend  its 
regulations  so  as  to  eliminate  any  need 
for  the  continuation  of  such  waiver.  As 
soon  thereafter  as  practicable,  the 
Department  of  Energy  will  publish  in 
the  Federal  Register  a  final  rule.  Such 
waiver  will  terminate  on  the  effective 
date  of  such  final  rule. 

(h)  Exhaustion  of  remedies.  In  order 
to  exhaust  administrative  remedies,  any 
person  aggrieved  by  an  action  under  this 
section  must  file  an  appeal  with  the 
DOE's  Office  of  Hearings  and  Appeals  as 
provided  in  10  CFR  Part  1003,  subpart 
C. 

Appendix  A  to  Subpart  B  of  Part  431— 
Uniform  Test  Method  for  Measuring 
Nominal  Full  Load  Efficiency  of 
Electric  Motors 

1.  Definitions. 

Definitions  contained  in  section  431.2 
are  appUcable  to  this  appendix. 

2.  Test  procedures. 
Efficiency  and  losses  shall  be 

determined  in  accordance  with  NEMA 
MGl-1993  with  Revisions  1  through  4, 
paragraph  12.58.1,  "Determination  of 
Motor  Efficiency  and  Losses,"  and 
either 

(1)  CSA  International  (or  Canadian 
Standards  Association)  Standard  C390- 
93  Test  Method  (1),  Input-Output 
Method  with  Indirect  Measurement  of 


the  Stray-Load  Loss  and  Direct 
Measurement  of  the  Stator  Winding 
(PR),  Rotor  Winding  (PR),  Core  and 
Windage-Friction  Losses,  or 

(2)  IEEE  Standard  112-1996  Test 
Method  B,  Input-Output  with  Loss 
Segregation,  with  IEEE  correction  notice 
of  January  20, 1998,  except  as  follows: 

(i)  Page  8,  subclause  5.1.1,  Specified 
temperature,  the  introductory  clause 
does  not  apply.  Instead  the  following 
applies: 

The  specified  temperature  used  in 
making  resistance  corrections  should  be 
determined  by  one  of  the  following 
(Test  Method  B  only  allows  the  use  of 
preference  a)  or  b).),  which  are  listed  in 
order  of  preference. 

(ii)  Page  17,  subclause  6.4.1.3,  No- 
load  test,  the  text  does  not  apply. 
Instead,  the  following  applies: 

See  5.3  including  5.3.3,  the  separation 
of  core  loss  from  friction  and  windage 
loss.  Prior  to  making  this  test,  the 
machine  shall  be  operated  at  no-load 
until  the  input  has  stabilized. 

(iii)  Page  40,  subclause  8.6.3. 
Termination  of  test,  the  third  sentence 
does  not  apply.  Instead,  the  following 
applies: 

For  continuous  rated  machines,  the 
temperature  test  shall  continue  until 
there  is  VC  or  less  change  in 
temperature  rise  over  a  30-minute  time 
period. 

(iv)  Page  47,  at  the  top  of  10.2  Form 
B,  immediately  after  the  Une  that  reads 
"Rated  Load  Heat  Run  Stator  Winding 
Resistance  Between  Terminals,"  the 
following  additional  line  applies: 

Temperature  for  Resistance  Correction 
(tj  = "C  (See  6.4.3.2). 

(v)  Page  47.  at  the  bottom  of  10.2 
Form  B,  after  the  first  sentence  to 
footnote  t„  the  following  additional 
sentence  applies: 

The  values  for  t,  and  t,  shall  be  based 
on  the  same  method  of  temperature 
measurement,  selected  from  the  ioui 
methods  in  subclause  8.3. 

(vi)  Page  47,  at  the  bottom  of  10.2 
Form  B,  below  the  footnotes  and  above 
"Summary  of  Characteristics,"  the 
following  additional  note  applies: 

Note:  The  temperature  for  resistance 
correction  (t.)  is  equal  to  [(4)  -  (5)  + 
25"^ 

(vii)  Page  48,  item  (22),  the  torque 
constants  "k  =  9.549  for  torque,  in  N«m" 
and  "k  =  7.043  for  torque,  in  lbf«ft"  do 
not  apply.  Instead,  the  following 
applies: 

"k2  =  9.549  for  torque,  in  N«m"  and 
"kz  =  7.043  for  torque,  in  lbf«ft." 

(viii)  Page  48,  at  the  end  of  item  (27). 
the  following  additional  reference 
applies: 

"See  6.4.3.2". 
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(ix)  Page  48,  item  (29),  "See  4.3.2.2. 
Eo.  4,"  does  not  apply.  Instead  the 
fbllowins  applies: 

b  equal  to  (10)  •  [ki  -»■  (4)  -  (5)  •»■ 
25»C1  /  (ki  +  (7)).  see  6.4.3.3". 

3.  Amendments  to  test  procedures. 

Any  revision  to  IEEE  Std  112-1996 
Test  Method  B  with  correction  notice  of 
January  20, 1998,  to  NEMA  Standards 
Publication  MGl-1993  with  Revisions  1 
through  4,  or  to  CSA  Standard  C390-93 
Test  Method  (1),  subsequent  to 
promulgation  of  this  appendix  A,  shall 
not  be  effective  for  purposes  of  test 


procediues  required  under  part  431  and 
this  appendix  A,  unless  and  until  part 
431  and  this  appendix  A  are  amended. 

Subpart  C— Energy  Conservatkm 
Standards 

f  431.41    Purpoe*  and  acope. 

This  subpart  contains  energy 
conservation  standards  for  certain  types 
of  covered  equipment  pursuant  to  Part 
C-Certain  Industrial  Equipment,  Energy 
Policy  and  Conservation  Act,  as 
amended  (42  U.S.C  6211  et  seq.). 


f  431.42   Energy  oonsarvatlon  standards 
and  effective  r 


(a)  Each  electric  motor  manufactiued 
(alone  or  as  a  component  of  another 
piece  of  equipment)  after  October  24, 
1997,  or  in  the  case  of  an  electric  motor 
which  requires  listing  or  certification  by 
a  nationally  recognized  safety  testing 
laboratory,  after  October  24, 1999,  shall 
have  a  nominal  fiill  load  efBciency  of 
not  less  than  the  following: 


Nominal  Ful  Load  Efficiency 

Number  of  poles 

Open  Motors 

6 

4 

2 

6 

4 

2 

1/.75 

80.0 
84.0 

82.5 
84.0 

80.0 
85.5 

82.5 
84.0 

755 

82.5 

82.5 

2/1  S 

85.5 

84.0 

84.0 

86.5 

840 

840 

302 

86.5 

86.5 

84.0 

87.5 

87.5 

85.5 

87.5 

87.5 

85.5 

87.5 

87.5 

87.5 

7.5«.5 

88.5 

88.5 

87.5 

89.5 

89.5 

88.5 

10/7.5 _.. 

90.2 

89.5 

88.5 

89.5 

89.5 

88.5 

1 5/1 1  

90.2 
91.0 

91.0 
91.0 

89.5 
90.2 

90.2 
90.2 

91.0 
91.0 

90.2 

2(yi5 

90.2 

2S/18.5 

91.7 

91.7 

91.0 

91.7 

92.4 

91.0 

<^M£m    ■«■•■••••••••••••■•■•••••■•■••••••••••■•■•••■••■••••■•••••«••••••••■••••>•••>■•« 

92.4 

92.4 

91.0 

91.7 

92.4 

91.0 

4Qr3u  ■•—•••.•••••.•.••••.•...•..•..••»»»»•....••.••.•••••••••>.••••••...••..— 

93.0 

93.0 

91.7 

93.0 

93.0 

91.7 

50/37 

93.0 

93.0 

92.4 

93.0 

93.0 

92.4 

60/45 . 

93.6 

93.6 

93.0 

93.6 

93.6 

93.0 

75/55  

^    93.6 

94.1 

93.0 

93.6 

94.1 

93.0 

1(XV75 

94.1 

94.1 

93.0 

94.1 

94.5 

93.6 

125/90 . 

94.1 
94.5 

94.5 
95.0 

93.6 
93.6 

94.1 
95.0 

94.5 
95.0 

94.5 

1  wUr  1  1  w   •••■■••«•>••••■■•••••••••••■•■•■■■••■•■••••••••■•■■•••■•■■•••«•••>■■■>■*•■>• 

94.5 

200/150 „.... 

94.5 

96.0 

94.5 

95.0 

95.0 

95.0 

(b)  For  purposes  of  determining  the 
required  minimum  nominal  full  load 
efficiency  of  an  electric  motor  that  has 
a  horsepower  or  kilowatt  rating  between 
two  horsepowers  or  kilowattages  listed 
consecutively  in  paragraph  (a)  of  this 
section,  each  such  motor  shall  be 
deemed  to  have  a  horsepower  or 
kilowatt  rating  that  is  listed  in 
paragraph  (a).  The  rating  that  the  motor 
is  deemed  to  have  shall  be  determined 
as  follows: 

(1)  A  horsepower  at  or  above  the 
midpoint  between  the  two  consecutive 
horsepowers  shall  be  rounded  up  to  the 
higher  of  the  two  horsepowers; 

(2)  A  horsepower  below  the  midpoint 
between  the  two  consecutive 
horsepowers  shall  be  rounded  down  to 
the  lower  of  the  two  horsepowers,  or 

(3)  A  kilowatt  rating  shall  be  directly 
converted  from  kilowatts  to  horsepower 
using  the  formula,  1  kilowatt  =  (1/0.746) 
horsepower,  without  calculating  beyond 
three  significant  decimal  places,  and  the 
resulting  horsepower  shall  be  rounded 
in  accordance  with  subparagraph  (b)(1) 


or  (b)(2)  of  this  section,  whichever 
applies. 

(c)  This  section  does  not  apply  to 
definite  piupose  motors,  special 
purpose  motors,  and  those  motors 
exempted  by  the  Secretary. 

S  431.43    Praamptlon  of  state  rsguiallona. 

Any  state  regulation  providing  for  any 
energy  conservation  standard,  or  other 
requirement  with  respect  to  the  energy 
efficiency  or  energy  use.  of  an  electric 
motor  that  is  not  identical  to  a  Federal 
standard  in  efiiect  under  this  subpart  is 
preempted  by  that  standard,  except  as 
provided  for  in  sections  345(a)  and 
327(b)  and  (c)  of  Uie  Act. 

Subpart  D— PetMons  To  Exempt  State 
Regulation  From  Preemption;  Petitions 
To  WItiKlraw  Exemption  of  Stale 
Regulation 

§431.61    Purpose  ar>d  scope. 

(a)  The  regulations  in  this  subpart 
prescribe  the  procedures  to  be  followed 
in  connection  with  petitions  requesting 
a  rule  that  a  State  regulation  prescribing 


an  energy  conservation  standard  or 
other  requirement  respecting  energy  use 
or  energy  efficiency  of  a  type  (or  class) 
of  covered  equipment  not  be  preempted. 

(b)  The  regulations  in  this  subpart 
also  prescribe  the  procedures  to  oe 
followed  in  connection  with  petitions  to 
withdraw  a  rule  exempting  a  State 
regulation  prescribing  an  energy 
conservation  standard  or  other 
requirement  respecting  energy  use  or 
energy  efficiency  of  a  type  (or  class)  of 
covered  equipment. 

f  431.62   Preecrlptions  of  anile. 

(a)  Criteria  for  exemption  from 
preemption.  Upon  petition  by  a  State 
which  has  prescribed  an  energy 
conservation  standard  or  other 
requirement  for  a  type  or  class  of 
covered  equipment  for  which  a  Federal 
energy  conservation  standard  is 
applicable,  the  Secretary  shall  prescribe 
a  rule  that  such  standard  not  be 
preempted  if  he/she  determines  that  the 
State  has  established  by  a 
preponderance  of  evidence  that  such 
requirement  is  needed  to  meet  unusual 
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and  compelling  State  or  local  energy 
interests.  For  the  purposes  of  this 
regulation,  the  term  "unusual  and 
compelling  State  or  local  energy 
interests"  means  interests  which  are 
substantially  different  in  nature  or 
magnitude  from  those  prevailing  in  the 
U.S.  generally,  and  are  such  that  when 
evaluated  within  the  context  of  the 
State's  energy  plan  and  forecast,  the 
costs,  benefits,  burdens,  and  reliability 
of  energy  savings  resulting  from  the 
State  regulation  make  sudb  regulation 
preferable  or  necessary  when  measured 
against  the  costs,  benefits,  burdens,  and 
reliability  of  alternative  approaches  to 
energy  savings  or  production,  including 
reliance  on  reasonably  predictable 
market-induced  improvements  in 
efficiency  of  all  equipment  subject  to 
the  State  regulation.  The  Secretary  may 
not  prescribe  such  a  rule  if  he  finds  that 
interested  persons  have  established,  by 
a  preponderance  of  the  evidence,  that 
the  State's  regulation  will  significantly 
burden  manufacturing,  marketing, 
distribution,  sale  or  servicing  of  fiie 
covered  equipment  on  a  national  basis. 
In  determining  whether  to  make  such  a 
finding,  the  Secretary  shall  evaluate  all 
relevant  factors  including:  The  extent  to 
\^ch  the  State  regulation  will  increase 
manufiactimng  or  distribution  costs  of 
manufiactiuers,  distributors,  and  others; 
the  extent  to  which  the  State  regulation 
will  disadvantage  smaller 
manufacturers,  distributors,  or  dealers 
or  lessen  competition  in  the  sale  of  the 
covered  equipment  in  the  State;  the 
extent  to  which  the  State  regulation 
would  cause  a  burden  to  manufacturers 
to  redesign  and  produce  the  covered 
equipment  type  (or  class),  taking  into 
consideration  the  extent  to  whidi  the 
regulation  would  result  in  a  reduction 
in  the  cturent  models,  or  in  the 
projected  availability  of  models,  that 
could  be  shipped  on  the  effective  date 
of  the  regulation  to  the  State  and  within 
the  U.S.,  or  in  the  current  or  projected 
sales  volume  of  the  covered  equipment 
type  (or  class)  in  the  State  and  the  U.S.; 
and  the  extent  to  which  the  State 
regulation  is  likely  to  contribute 
significantly  to  a  proliferation  of  State 
commercial  and  industrial  equipment 
efficiency  requirements  and  the 
cumulative  impact  such  requirements 
would  have.  The  Secretary  may  not 
prescribe  such  a  rule  if  he/she  finds  that 
such  a  rule  will  result  in  the 
unavailability  in  the  State  of  any 
covered  eqmpment  (or  class)  of 
performance  characteristics  (including 
reUability),  features,  sizes,  capacities, 
and  volumes  that  are  substantially  the 
same  as  those  ^nerally  available  in  the 
State  at  the  time  of  the  Secretary's 


finding.  The  failure  of  some  classes  (or 
types)  to  meet  this  criterion  shall  not 
anect  the  Secretary's  determination  of 
whether  to  prescribe  a  rule  for  other 
classes  (or  types). 

(1)  Requirements  of  petition  for 
y  exemption  from  preemption.  A  petition 
from  a  State  for  a  rule  for  exemption 
from  preemption  shall  include  the 
information  listed  in  paragraphs  (a)(l)(i) 
through  (a)(l)(vi)  of  this  section.  A 
petition  for  a  rule  and  corresfrandence 
relating  to  such  petition  shall  be 
available  for  public  review  except  for 
confidential  or  proprietary  information 
submitted  in  accordance  with  the 
Department  of  Energy's  Freedom  of 
Information  Regulations  set  forth  in  10 
CFR  Part  1004. 

(i)  The  name,  address,  and  telephone 
niunber  of  the  petitioner: 

(ii)  A  copy  of  the  State  standard  for 
which  a  rule  exempting  such  standard 
is  sought; 

(iii)  A  copy  of  the  State's  energy  plan 
and  forecast; 

(iv)  Specification  of  each  type  or  class 
of  covered  product  for  which  a  rule 
exempting  a  standard  is  sought; 

(v)  Other  information,  if  any,  believed 
to  be  pertinent  by  the  petitioner;  and 

(vi)  Such  other  information  as  the 
Secretary  may  require. 

(b)  Criteria  for  exemption  from 
preemption  when  energy  emergency 
conditions  exist  within  State.  Upon 
petition  by  a  State  which  has  prescribed 
an  energy  conservation  standard  or 
other  requirement  for  a  type  or  class  of 
covered  equipment  for  which  a  Federal 
energy  conservation  standard  is 
applicable,  the  Secretary  may  prescribe 
a  rule,  effective  upon  publication  in  the 
Federal  Register,  that  such  regulation 
not  be  preempted  if  he  determines  that 
in  addition  to  meeting  the  requirements 
of  paragraph  (a)  of  this  section  the  State 
has  established  that:  an  energy 
emergency  condition  exists  within  the 
State  that  imperils  the  health,  safety, 
and  welfere  of  its  residents  because  of 
the  inability  of  the  State  or  utilities 
within  the  State  to  provide  adequate 
quantities  of  gas  or  electric  energy  to  its 
residents  at  less  than  prohibitive  costs; 
and  cannot  be  substantially  alleviated 
by  the  importation  of  energy  or  the  use 
of  interconnection  agreements;  and  the 
State  regulation  is  necessary  to  alleviate 
substantially  such  condition. 

(1)  Requirements  of  petition  for 
exemption  from  preemption  when 
energy  emergency  conditions  exist 
within  a  State.  A  petition  from  a  State 
for  a  rule  for  exemption  from 
preemption  when  energy  emergency 
conditions  exist  within  a  State  shall 
include  the  information  listed  in 
paragraphs  (a)(l)(i)  through  (a)(l)(vi)  of 


this  section.  A  petition  shall  also 
include  the  information  prescribed  in 
paragraphs  (b)(l)(i)  through  (b)(l)(iv)  of 
this  section,  and  shall  be  available  for 
public  review  except  for  confidential  or 
proprietary  information  submitted  in 
accordance  with  the  Department  of 
Energy's  Freedom  of  Information 
Regulations  set  forth  in  10  CFR  Part 
1004: 

(i)  A  description  of  the  energy 
emergency  condition  which  exists 
writhia  the  State,  including  causes  and 
impacts. 

(ii)  A  description  of  emergency 
response  actions  taken  by  the  State  and 
utilities  within  the  State  to  alleviate  the 
emergency  condition; 

(iii)  An  analysis  of  why  the 
emergency  condition  caimot  be 
alleviated  substantially  by  importation 
of  energy  or  the  use  of  interconnection 
agreements; 

(iv)  An  analysis  of  how  the  State 
standard  can  alleviate  substantially  such 
emergency  condition. 

(c)  Criteria  for  withdrawal  of  a  rule 
exempting  a  State  standard.  Any  person 
subject  to  a  State  standard  which,  by 
rule,  has  been  exempted  from  Federal 
preemption  and  which  prescribes  an 
energy  conservation  standard  or  other 
requirement  for  a  type  or  class  of 
covered  equipment,  when  the  Federal 
energy  conservation  standard  for  such 
product  subsequently  is  amended,  may 
petition  the  Secretary  requesting  that 
the  exemption  rule  be  withdrawn.  The 
Secretary  shall  consider  such  petition  in 
accordance  with  the  requirements  of 
paragraph  (a)  of  this  section,  except  that 
the  burden  shall  be  on  the  petitioner  to 
demonstrate  that  the  exemption  rule 
received  by  the  State  should  be 
withdrawn  as  a  result  of  the  amendment 
to  the  Federal  standard.  The  Secretary 
shall  withdraw  such  rule  if  he 
determines  that  the  petitioner  has 
shown  the  rule  should  be  withdrawn. 

(1)  Requirements  of  petition  to 
withdraw  a  rule  exempting  a  State 
standard.  A  petition  for  a  rule  to 
withdraw  a  rule  exempting  a  State 
standard  shall  include  the  information 
prescribed  in  paragraphs  (c)(l)(i) 
through  (c)(l)(vii)  of  this  section,  and 
shall  be  available  for  public  review, 
except  for  confidential  or  proprietary 
information  submitted  in  accordance 
with  the  Department  of  Energy's 
Freedom  of  Information  Regulations  set 
forth  in  10  CFR  Part  1004: 

(i)  The  name,  address  and  telephone 
number  of  the  petitioner: 

(ii)  A  statement  of  the  interest  of  the 
petitioner  for  which  a  rule  withdrawing 
an  exemption  is  sought; 
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(iii)  A  copy  of  the  State  standard  for 
which  a  rule  withdrawing  an  exemption 
is  sought; 

(iv)  Specification  of  each  type  or  class 
of  covered  equipment  for  which  a  rule 
withdrawing  an  exemption  is  sought; 

(v)  A  discussion  of  the  factors 
contained  in  paragraph  (a)  of  this 
section; 

(vi)  Such  other  information,  if  any, 
believed  to  be  pertinent  by  the 
petitioner:  and 

(vii)  Such  other  information  as  the 
Secretary  may  require. 

§431.63    Filing  requirements. 

(a)  Service.  All  documents  required  to 
be  served  under  this  subpart  shall,  if 
mailed,  be  served  by  first  class  mail. 
Service  upon  a  person's  duly  authorized 
representative  shall  constitute  service 
upon  that  person. 

(b)  (^ligation  to  supply  information. 
A  person  or  State  submitting  a  petition 
is  under  a  continuing  obligation  to 
provide  any  new  or  newly  discovered 
information  relevant  to  that  petition. 
Such  information  includes,  but  is  not 
limited  to.  information  regarding  any 
other  petition  or  request  for  action 
subsequently  submitted  by  that  person 
or  State. 

(c)  The  same  or  related  matters.  A 
person  or  State  submitting  a  petition  or 
other  request  for  action  shall  state 
whether  to  the  best  knowledge  of  that 
petitioner  the  same  or  related  issue,  act, 
or  transaction  has  been  or  presently  is 
being  considered  or  investigated  by  any 
State  agency,  department,  or 
instminentality. 

(d)  Computation  of  time. 

(1)  Computing  any  period  of  time 
prescribed  by  or  allowed  under  this 
subpart,  the  day  of  the  action  from 
which  the  designated  period  of  time 
begins  to  run  is  not  to  be  included.  If  the 
last  day  of  the  period  is  Saturday,  or 
Stmday,  or  Feoeral  legal  holiday,  the 
period  runs  imtil  the  end  of  the  next  day 
tint  is  neither  a  Saturday,  or  Simday  or 
Federal  legal  holiday. 

(2)  Saturdays,  Sundays,  and 
intervening  Federal  legal  holidays  shall 
be  excluded  from  the  ccRnputaticMi  of 
time  when  the  period  of  time  allowed  or 
prescribed  is  7  days  or  less. 

(3)  When  a  submission  is  lequiied  to 
be  made  within  a  prescribed  time,  DOE 
may  grant  an  extension  of  time  upon 
good  cause  shown. 

(4)  Documents  received  after  regular 
business  hours  are  deemed  to  have  been 
submitted  on  the  next  regular  business 
day.  Regular  business  hours  for  the 
DOE'S  National  Office,  Washington,  DC, 
are  8:30  a.m.  to  4:30  p.m. 

(5)  DGE  leserves  the  right  to  refuse  to 
accept,  and  not  to  consider,  untimely 
submissions. 


(e)  Filing  of  petitions. 

(1)  A  petition  for  a  rule  shall  be 
submitted  in  triplicate  to:  The  Assistant 
Secretary  for  Energy  Efficiency  and 
Renewable  Energy,  U.S.  Department  of 
Energy,  Section  327  Petitions, 
Appliance  Efficiency  Standards, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 

(2)  A  petition  may  be  submitted  on 
behalf  of  more  than  one  person.  A  joint 
petition  shall  indicate  each  person 
participating  in  the  submission.  A  joint 
petition  shall  provide  the  information 
required  by  §  431.62  for  each  person  on 
whose  behalf  the  petition  is  submitted. 

(3)  All  petitions  shall  be  signed  by  the 
person(s)  submitting  the  petition  or  by 

a  duly  authorized  representative.  If 
submitted  by  a  duly  authorized 
representative,  the  petition  shall  certify 
this  authorization. 

(4)  A  petition  for  a  rule  to  withdraw 
a  rule  exempting  a  State  regulation,  all 
supporting  documents,  and  all  future 
submissions  shall  be  served  on  each 
State  agency,  department,  or 
instrumentality  whose  regulation  the 
petitioner  seeks  to  supersede.  The 
petition  shall  contain  a  certification  of 
this  service  which  states  the  name  and 
mailing  address  of  the  served  parties, 
and  the  date  of  service. 

(t\  Acceptance  for  filing. 

(1)  Within  fifteen  (15)  days  of  the 
receifit  of  a  petition,  the  Secretary  will 
either  accept  it  for  filing  or  reject  it.  and 
the  petitioner  will  be  so  notified  in 
writing.  The  Secretary  will  serve  a  copy 
of  this  notification  on  each  other  party 
served  by  the  petitioner.  Only  such 
petitions  whidi  conform  to  the 
requirements  of  this  subpart  and  which 
contain  sufBcient  information  for  the 
purposes  of  a  substantive  deq^on  will 
be  accepted  for  filing.  Petitions  which 
do  not  so  conform  will  be  rejected  and 
an  explanation  provided  to  petitioner  in 
writing. 

(2)  For  piuposes  of  the  Act  and  this 
subpart,  a  petition  is  deemed  to  be  filed 
on  the  date  it  is  accepted  for  filing. 

(g)  Docket.  A  petition  accepted  for 
filing  will  be  Bssignedan  appropriate 
docket  designation.  Petitioner  shall  use 
the  docket  designation  in  all  subsequent 
submissions. 

1431.64    Motloeofpelltlon. 

(a)  Promptly  after  receipt  of  a  petition 
and  its  acc^tance  for  filing,  notice  of 
such  petition  shall  be  published  in  the 
Federal  Kegister.  The  notice  shall  set 
forth  the  availability  for  public  review 
of  all  data  and  information  available, 
and  shall  solicit  comments,  data  and 
information  with  respect  to  the 
detennination  on  the  petition.  Except  as 
may  otherwise  ba  specified,  the  poiod 


for  public  comment  shall  be  60  days 
after  the  notice  appears  in  the  Federal 
Reeister. 

(B)  In  addition  to  the  material 
required  under  paragraph  (a)  of  this 
section,  each  notice  shall  contain  a 
summary  of  the  State  regulation  at  issue 
and  the  petitioner's  reasons  for  the  rule 
sought. 

$431.65    Consolidation. 

DOE  may  consolidate  any  or  all 
matters  at  issue  in  two  or  more 
proceedings  docketed  where  there  exist 
common  parties,  common  questions  of 
fact  and  law,  and  where  such 
consolidation  would  expedite  or 
simplify  consideration  of  the  issues. 
Consolidation  shall  not  affect  the  right 
of  any  party  to  raise  issues  that  could 
have  been  raised  if  consolidation  had 
notocciured. 

f  431 .66    Hearing. 

The  Secretary  may  hold  a  public 
hearing,  and  publish  notice  in  the 
Federal  Register  of  the  date  and 
location  of  the  hearing,  when  he 
determines  that  such  a  hearing  is 
necessary  and  likely  to  resvilt  in  a  timely 
and  effective  resolution  of  the  issues.  A 
transcript  shall  be  kept  of  any  such 
hearing. 

$431.67    Disposition  of  pelitiona. 

(a)  After  the  submission  of  public 
comments  under  Sec.  431.63(a),  the 
Secretary  shall  prescribe  a  final  rule  or 
deny  the  petition  within  6  months  after 
the  date  the  petition  is  filed. 

(b)  The  final  rule  issued  by  the 
Secretary  or  a  detennination  by  the 
Secretary  to  deny  the  petition  shall 
include  a  written  statement  setting  forth 
his  findings  and  conclusions,  and  the 
reasons  and  basis  therefor.  A  copy  of  the 
Secretary's  decision  shall  be  sent  to  the 
petitioner  and  the  affected  State  agency. 
The  Secretary  shaU  publish  in  the 
Federal  Register  a  notice  of  the  final 
rule  granting  or  denying  the  petition 
and  the  reasons  and  ba^  therefor. 

(c)  If  the  Secretary  finds  that  he 
cannot  issue  a  final  rule  within  the  6- 
month  period  pursuant  to  paragraph  (a) 
of  this  section,  he  shall  publish  a  notice 
in  the  Federal  Register  extending  such 
period  to  a  date  certain,  but  no  longer 
than  one  year  after  the  date  on  which 
the  petition  was  filed.  Such  notice  shall 
include  the  reasons  for  the  delay. 


S4at.68   EnsetlwedMee  of  final  nilea. 

(a)  A  final  rule  exemptiiq  a  State 
standard  frwn  Federal  preemption  will 
-be  eSactive: 

(1)  Upon  publication  in  Ae  Federal 
Rflgirter  if  the  Secretary  determines  that 
sudi  rule  isneeded  to  meet  an  "energy 
emergency  condition"  within  the  State. 
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(2)  Three  years  after  such  rule  is 
published  in  the  Federal  Register;  or 

(3)  Five  years  after  such  rule  is 
published  in  the  Federal  Register  if  the 
Secretary  determines  that  such 
additional  time  is  necessary  due  to  the 
biu-dens  of  retooUng,  redesign  or 
distribution. 

(b)  A  final  rule  withdrawing  a  rule 
exempting  a  State  standard  will  be 
effective  upon  publication  in  the 
Federal  Register. 

$  431 .69    Request  for  reconsideration. 

(a)  Any  petitioner  whose  petition  for 
a  rule  has  been  denied  may  request 
reconsideration  within  30  days  of 
denial.  The  request  shall  contain  a 
statement  of  facts  and  reasons 
supporting  reconsideration  and  shall  be 
submitted  in  writing  to  the  Secretary. 

(b)  The  denial  of  a  petition  will  be 
reconsidered  only  where  it  is  alleged 
and  demonstrated  that  the  denial  was 
based  on  error  in  law  or  fact  and  that 
evidence  of  the  error  is  found  in  the 
record  of  the  proceedings. 

(c)  If  the  Secretary  fails  to  take  action 
on  the  request  for  reconsideration 
within  30  days,  the  request  is  deemed 
denied,  and  the  petitioner  may  seek 
such  judicial  review  as  may  be 
appropriate  and  available. 

(d)  A  petitioner  has  not  exhausted 
other  administrative  remedies  until  a 
request  for  reconsideration  has  been 
filed  and  acted  upon  or  deemed  denied. 

§431.70    nnallty  of  decision. 

(a)  A  decision  to  prescribe  a  rule  that 
a  State  energy  conservation  standard  or 
other  requirement  not  be  preempted  is 
final  on  the  date  the  rule  is  issued,  i.e., 
signed  by  the  Secretary.  A  decision  to 
prescribe  such  a  rule  has  no  effect  on 
other  regulations  of  a  covered  product  of 
any  other  State. 

0))  A  decision  to  prescribe  a  rule 
withdrawing  a  rule  exempting  a  State 
standard  or  other  requirement  is  final  on 
the  date  the  rule  is  issued,  i.e.,  signed 
by  the  Secretary.  A  decision  to  deny 
such  a  petition  is  final  on  the  day  a 
denial  of  a  request  for  reconsideration  is 
issued,  i.e.,  signed  by  the  Secretary. 

Subpart  E— Labeling 

1431.81    Purpose  and  scope. 

This  subpart  establishes  labeling  rules 
for  electric  motors  pursuant  to  section 
344  of  EPCA.  42  U.S.C.  6315.  It 
addresses  labeling  and  marking  the 
equipment  with  information'indicating 
its  energy  efficiency  and  compliance 
with  applicable  standards  under  section 
342  of  EPCA,  42  U.S.C.  6313,  and  the 
incliision  of  such  information  in  other 
material  used  to  market  the  equipment. 


This  subpart  applies  only  to  electric 
motors  manufactured  after  [ONE  YEAR 
AFTER  FUBUCATION  OF  THIS  RULE 
DM  THE  Federal  Registerl. 

§  431 .82    labeling  requirements, 
(a)  Electric  motor  nameplate. 

(1)  Required  information.  The 
permanent  nameplate  of  an  electric 
motor  for  which  standards  are 
prescribed  in  §  431.42  must  be  marked 
clearly  with  the  following  information: 

(i)  The  motor's  nominal  full  load 
efficiency  (as  of  the  date  of 
manufacture),  derived  from  the  motor's 
average  full  load  efficiency  as 
determined  piu^uant  to  subpart  B  of  this 
Part;  and 

(ii)  A  Comphance  Certification 
nimiber  ("CC  number")  supplied  by 
DOE  to  the  manufacturer  or  private 
labeler,  pvirsuant  to  section  431.123(e), 
and  applicable  to  that  motor.  Such  CC 
niunber  must  be  on  the  nameplate  of  a 
motor  beginning  90  days  after  either 

(A)  The  manufacturer  or  private 
labeler  has  received  the  number  upon 
submitting  a  Compliance  Certification 
covering  that  motor,  or 

(B)  The  expiration  of  21  days  from 
OOE's  receipt  of  a  Compliance 
Certification  covering  that  motor,  if  the 
manufacturer  or  private  labeler  has  not 
been  advised  by  DOE  that  the 
Compliance  Certification  fails  to  satisfy 
§431.123. 

(2)  Display  of  required  information. 
All  orientation,  spacing,  type  sizes,  type 
faces,  and  line  widths  to  display  this 
required  information  shall  be  the  same 
as  or  similar  to  the  display  of  the  other 
performance  data  on  the  motor's 
permanent  nameplate.  The  nominal  fiill 
load  efficiency  shall  be  identified  either 
by  the  term  "Nominal  Efficiency"  or 
"Nom.  Eff."  or  by  the  terms  specified  in 
paragraph  12.58.2  of  NEMA  MGl-1993. 
as  for  example  "NEMA  Nom.  Eff. 

."  "The  DOE  number  shall  be  in 

the  form  "CC_ 


(3)  Optional  display.  The  permanent 
nameplate  of  an  electric  motor,  a 
separate  plate,  or  decalcomania,  may  be 
marked  with  the  encircled  lower  case 
letters  "ee",  for  example. 


@> 


or  with  some  comparable  designation  or 
logo,  if  the  motor  meets  the  appUcable 
standard  prescribed  in  §  431.42,  as 
determined  pursuant  to  subpart  B  of  this 
part,  and  is  covered  by  a  Compliance 
Certification  that  satisfies  §431.123. 

(b)  Disclosure  of  efficiency 
information  in  marketing  materials. 

(1)  The  same  information  that  must 
appear  on  an  electric  motor's  permanent 
nameplate  pursuant  to  paragraph  (a)(1) 


of  this  section,  shall  be  prominently 
displayed: 

(i)  on  each  page  of  a  catalog  that  lists 
the  motor,  and 

(ii)  in  other  materials  used  to  market 
the  motor. 

(2)  The  "ee"  logo,  or  other  similar 
logo  or  designations,  may  also  be  used 
in  catalogs  and  other  materials  to  the 
same  extent  they  may  be  used  on  labels 
imder  paragraph  (a)(3)  of  this  section. 

S  431 .83    Preemption  of  state  regulations. 

The  provisions  of  this  subpart  E 
supersede  any  State  regulation  to  the 
extent  required  by  section  327  of  the 
Act.  Pursuant  to  the  Act,  all  State 
regulations  that  require  the  disclosiue 
for  any  electric  motor  of  information 
with  respect  to  energy  consiunption, 
other  than  the  information  required  to 
be  disclosed  in  accordance  with  this 
part,  are  superseded. 

Subpart  F—(Reaerved] 

Subpart  Q— Cartification  artd 
Enforcement 

1431.121    Purpose  and  scope. 

Hie  regulations  in  this  subpart  set 
forth  the  procedures  for  manufacturers 
to  certify  that  electric  motors  comply 
with  the  applicable  energy  efficiency 
standards  set  forth  in  subpart  C  of  this 
part,  and  set  forth  standards  and 
procedures  for  enforcement  of  this  part 
and  the  underlying  provisions  of  the 
Act. 

$431,122    Prohibited  acts. 

(a)  Each  of  the  following  is  a 
prohibited  act  pursuant  to  sections  332 
and  345  of  the  Act: 

(1)  Distribution  in  commerce  by  a 
manufacturer  or  private  labeler  of  any 
new  covered  equipment  which  is  not 
labeled  in  accordance  with  an 
applicable  labeling  rule  prescribed  in 
accordance  with  section  344  of  the  Act, 
and  in  this  part; 

(2)  Removal  &x)m  any  new  covered 
equipment  or  rendering  illegible,  by  a 
manufacturer,  distributor,  retailer,  or 
private  labeler,  of  any  label  required 
under  this  part  to  be  provided  with  such 
equipment; 

(3)  Failure  to  permit  access  to,  or 
copying  of  records  required  to  be 
supplied  imder  the  Act  and  this  part,  or 
failure  to  make  reports  or  provide  other 
information  required  to  be  supplied 
under  the  Act  and  this  part; 

(4)  Advertisement  of  covered 
equipment,  by  a  manufacturer, 
distributor,  retailer,  or  private  labeler,  in 
a  catalog  from  which  the  equipment 
may  be  purchased,  without  including  in 
the  catalog  all  information  as  required 
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by  §  431.82(b)(1),  provided,  however, 
that  this  shall  not  apply  to  an 
advertisement  of  covered  equipment  in 
a  catalog  if  distribution  of  the  catalog 
began  before  the  effective  date  of  the 
ladling  rule  applicable  to  that 
eqiupment; 

(5)  Failure  of  a  manufactiuer  to 
supply  at  his  expense  a  reasonable 
number  of  units  of  an  electric  motor  to 
a  test  laboratory  designated  by  the 
Secretary; 

(6)  Failure  of  a  manufacturer  to  permit 
a  representative  designated  by  the 
Secretary  to  observe  any  testing  required 
by  the  Act  and  this  part,  and  to  inspect 
the  resxilts  of  such  testing;  and 

(7)  Distribution  in  commerce  by  a 
manufacturer  or  private  labeler  of  any 
new  covered  equipment  which  is  not  in 
compliance  widi  an  applicable  energy 
efBdency  standard  prescribed  under  the 
Act  and  diis  part. 

(b)  In  accordance  with  sections  333 
and  345  of  the  Act.  any  person  who 
knowingly  violates  any  provision  of 
paragraph  (a)  of  this  section  may  be 
subject  to  assessment  of  a  dvil  penalty 
of  no  more  than  $110  for  each  violation. 
Each  violation  of  paragraphs  (a)(1),  (2), 
and  (7)  of  this  section  shall  constitute  a 
separate  violation  with  respect  to  each 
imit  of  covered  equipment,  and  each 
day  of  ncmcompliance  with  paragraphs 
(a)(3)  through  (6)  of  this  section  shall 
constitute  a  separate  violation. 

(c)  For  purposes  of  this  section: 

(1)  the  term  "new  covered 
equipment"  means  covered  equipment 
the  title  of  which  has  not  passed  to  a 
purchaser  who  buys  such  equipment  for 
purposes  other  than: 

(ij  reselling  such  equipment,  or 
(ii)  leasing  such  equipment  for  a 
period  in  excess  of  one  year;  and 

(2)  The  term  "knowinoly"  means: 

(i)  the  having  of  actual  knowledge,  or 

(ii)  the  presiuned  having  of 
knowledge  deemed  to  be  possessed  by 
a  reasonable  person  who  acts  in  the 
circumstances,  including  knowledge 
obtainable  upon  the  exercise  of  due 
care. 

f481.ia   CompNaneeoartfflcatlon. 

(a)  General.  Beginning  24  months 
after  (insert  date  30  days  after 
publication  in  the  Federal  Register),  a 
manufactiirer  or  private  labeler  shall  not 
distribute  in  commerce  any  basic  model 
of  an  electric  motor  which  is  subiect  to 
an  energy  efficiency  standard  set  forth 
in  subpart  C  of  this  part  unless  it  has 
submitted  to  the  Department  a 
Compliance  Certification  certifying,  in 
accordance  with  the  provisions  of  this 
section,  that  the  basic  model  meets  the 
requirements  of  the  applicable  standard. 
The  representations  in  the  Compliance 


Certification  must  be  based  upon  the 
basic  model's  energy  efBdency  as 
determined  in  accordance  with  the 
applicable  requirements  of  subpart  B  of 
this  part.  This  means,  in  part,  that 
either 

(1)  the  representations  as  to  the  basic 
model  must  be  based  on  use  of  a 
certification  organization,  or 

(2)  any  testing  of  the  basic  model  on 
which  the  representations  are  based 
must  be  conducted  at  an  accredited 
laboratory. 

(b)  Required  contents. 

(1)  General  representations.  Each 
Compliance  Certification  must  certify 
that: 

(i)  The  nominal  full  load  effidency  for 
each  basic  model  of  electric  motor 
distributed  is  not  less  than  the 
minimum  nominal  full  load  effidency 
required  for  that  motor  by  section 
$431.42; 

(ii)  All  required  determinations  on 
which  the  Compliance  Certification  is 
based  were  made  in  compliance  with 
the  applicable  requirements  prescribed 
in  subpart  B  of  this  part; 

(iii)  All  information  reported  in  the 
Compliance  Certification  is  true, 
accurate,  and  complete;  and 

(iv)  The  manufactiuer  or  private 
labeler  is  aware  of  the  penalties 
assodated  with  violations  of  the  Act 
and  the  regulations  thereimder,  and  of 
18  U.S.C.  1001  which  prohibits 
knowingly  making  false  statements  to 
the  Federal  Govenunent 

(2)  Specific  data. 

(i)  For  each  rating  of  electric  motor  (as 
the  term  "rating"  is  defined  in  the 
definition  of  basic  model)  which  a 
manufactiuer  or  private  labeler 
distributes,  the  Compliance  Certification 
must  report  the  nominal  full  load 
efficiency,  determined  pursuant  to 
§§431.23  and  431.24,  of  the  least 
effident  basic  model  within  that  rating. 

(ii)  Hie  CompUance  Certification 
must  identify  the  basic  models  on 
which  actual  testing  has  been  performed 
to  meet  the  requirements  of  section 
431.24. 

(iii)  The  format  for  a  Compliance 
Certification  is  set  forth  in  appendix  A 
of  this  subpart. 

(c)  Optional  contents.  In  any 
Compliance  Certification,  a 
manufacturer  or  private  labeler  may  at 
its  option  request  that  DOE  provide  it 
with  a  unique  Compliance  Certification 
number  ("CC  number")  for  any  brand 
name,  trademark  or  other  label  name 
under  which  the  manufacturer  or 
private  labeler  distributes  electric 
motors  covered  by  the  Certification. 
Such  a  Compliance  Certification  must 
also  identify  all  other  names,  if  any, 
under  which  the  manufacturer  or 


private  labeler  distributes  electric 
motors,  and  to  which  the  request  does 
not  apply. 

(d)  Signature  and  submission.  A 
manufacturer  or  private  labeler  must 
submit  the  Compliance  Certification 
either  on  its  own  behalf,  signed  by  a 
corporate  officer  of  the  company,  or 
through  a  third  party  (for  example,  a 
trade  association  or  other  authorized 
representative)  acting  on  its  behalf. 
Where  a  third  party  is  used,  the 
Compliance  Certification  must  identify 
the  offidal  of  the  manufacturer  or 
private  labeler  who  authorized  the  third 
party  to  make  representations  on  the 
company's  behalf,  and  must  be  signed 
by  a  corporate  offidal  of  the  third  party, 
llie  Compliance  Certification  must  be 
submitted  to  the  Department  by  certified 
mail,  to  Department  of  Energy,  Assistant 
Secretary  for  Energy  Effidency  and 
Renewable  Energy,  Office  of  Building 
Research  and  Standards,  Forrestal 
Building,  1000  Independence  Avenue. 
SW.  Washington.  DC  20585-0121. 

(e)  New  basic  models.  For  electric 
moton,  a  Compliance  Certification  must 
be  submitted  for  a  new  basic  model  only 
if  the  manufacturer  or  private  labeler 
has  not  previously  submitted  to  DOE  a 
Compliance  Certification,  that  meets  the 
requirements  of  section  431.123,  for  a 
basic  model  that  has  the  same  rating  as 
the  new  basic  model,  and  that  has  a 
lower  nominal  full  load  effidency  than 
the  new  basic  model. 

(f)  Response  to  Compliance 
Certification;  Compliance  Certification 
Number  (CC  number). 

(1)  DOE  processing  of  Certification. 
Promptly  upon  receipt  of  a  Compliance 
Certification,  the  Department  will 
determine  whether  the  document 
contains  all  of  the  elements  required  by 
this  section,  and  may,  in  its  discretion, 
determine  whether  all  or  part  of  the 
information  provided  in  the  document 
is  accurate.  The  Department  will  then 
advise  the  submitting  party  in  writing 
either  that  the  Compuance  Certification 
does  not  satisfy  the  requirements  of  this 
section,  in  which  case  the  document 
will  be  returned,  or  that  the  Compliance 
Certification  satisfies  this  section.  The 
Department  will  also  advise  the 
submitting  party  of  the  basis  for  its 
determination. 

(2)  Issuance  of  CC  number(s). 

(i)  Initial  Compliance  Certification. 
When  DOE  advises  that  the  initial 
Compliance  Certification  submitted  by 
or  on  behalf  of  a  manufacturer  or  private 
labeler  is  acceptable,  either 

(A)  DOE  will  provide  a  single  unique 

CC  number,  "CC ."  to  the 

manufacturer  or  private  labeler.  and 
such  CC  number  shall  be  applicable  to 


Federal  Register /Vol.  64,  No.  192 /Tuesday,  October  5,  1999 /Rules  and  Regulations 


54163 


all  electric  motors  distributed  by  the 
manufacturer  or  private  labeler,  or 

(B)  When  required  by  paragraph  (f)(2) 
of  this  section,  DOE  will  provide  more 
than  one  CC  niunber  to  the 
manufacturer  or  private  labeler. 

(ii)  Subsequent  Compliance 
Certification.  When  DOE  advises  that 
any  other  Compliance  Certification  is 
acceptable,  it  will  provide  a  unique  CC 
number  for  any  brand  name,  trademark 
or  other  name  when  required  by 
paragraph  (f)(3)  of  this  section. 

(iii)  When  DOE  declines  to  provide  a 
CC  number  as  requested  by  a 
manufacturer  or  private  labeler  in 
accordance  with  §  431.123(c),  DOE  will 
advise  the  requester  of  the  reasons  for 
such  refusal. 

(3)  Issuance  of  two  or  more  CC 
numbers. 

(i)  DOE  will  provide  a  imique  CC 
niunber  for  each  brand  name,  trademark 
or  other  label  name  for  which  a 
manufacturer  or  private  labeler  requests 
such  a  number  in  accordance  with 
§  431.123(c),  except  as  follows.  DOE 
will  not  provide  a  CC  niunber  for  any 
brand  name,  trademark  or  other  label 
name: 

(A)  For  which  DOE  has  previously 
provided  a  CC  number,  or 

(B)  Tliat  dupUcates  or  overlaps  with 
other  names  under  which  the 
manufacturer  or  private  labeler  sells 
electric  motors. 

(ii)  Once  DOE  has  provided  a  CC 
number  for  a  particular  name,  that  shall 
be  the  only  CC  number  applicable  to  all 
electric  motors  distributed  by  the 
manufacturer  or  private  labeler  under 
that  name. 

(iii)  If  the  Compliance  Certification  in 
which  a  manufacturer  or  private  labeler 
requests  a  CC  number  is  the  initial 
Compliance  Certification  submitted  by 
it  or  on  its  behalf,  and  it  distributes 
electric  motors  not  covered  by  the  CC 
number(s)  DOE  provides  in  response  to 
the  request(s),  DOE  will  also  provide  a 
unique  CC  number  that  shall  be 
applicable  to  all  of  these  other  motors. 

f  431.124    Maimananca  of  record*. 

(a)  The  manufacturer  of  any  electric 
motor  subject  to  energy  efficiency 
standards  prescribed  under  section  342 
of  the  Act  must  establish,  maintain  and 
retain  records  of  the  following:  the 
underlying  test  data  for  all  testing 
conducted  under  this  part;  the 
development,  substantiation, 
application,  and  subsequent  verification 
of  any  AEDM  used  under  this  part;  and 
any  written  certification  received  fiom  a 
certification  program,  including  a 
certificate  of  conformity,  relied  on 
under  the  provisions  of  this  part.  Such 
records  must  be  organized  and  indexed 


in  a  fashion  which  makes  them  readily 
accessible  for  review.  The  records  must 
include  the  supporting  test  data 
associated  with  tests  performed  on  any 
test  units  to  satisfy  the  requirements  of 
this  subpart  (except  tests  performed  by 
the  Department  directly). 

(b)  All  such  records  must  be  retained 
by  the  manufacturer  for  a  period  of  two 
years  from  the  date  that  production  of 
the  applicable  basic  model  of  electric 
motor  has  ceased.  Records  must  be 
retained  in  a  form  allowing  ready  access 
to  the  Department  upon  request. 

f  431 .1 25    Imported  equipment 

(a)  Pursuant  to  sections  331  and  345 
of  the  Act,  any  person  importing  any 
covered  equipment  into  the  United 
States  shall  comply  with  the  provisions 
of  the  Act  and  of  this  part,  and  is  subject 
to  the  remedies  of  this  part. 

(b)  Any  covered  equipment  offered  for 
importation  in  violation  of  the  Act  and 
of  this  part  shall  be  refused  admission 
into  the  customs  territory  of  the  United 
States  under  rules  issued  by  the 
Secretary  of  the  Treasury,  except  that 
the  Secretary  of  the  Treasury  may,  by 
such  rules,  authorize  the  importation  of 
such  covered  equipment  upon  such 
terms  and  conditions  (including  the 
furnishing  of  a  bond)  as  may  appear  to 
the  Secretary  of  Treasmy  appropriate  to 
ensure  that  such  covered  equipment 
will  not  violate  the  Act  and  this  part,  or 
will  be  exported  or  abandoned  to  the 
United  States. 

#431.126    Exported  equipment 

Pursuant  to  sections  330  and  345  of 
the  Act,  this  part  shall  not  apply  to  any 
covered  equipment  if  (a)  such  covered 
equipment  is  manufactured,  sold,  or 
held  for  sale  for  export  from  the  United 
States  (or  such  product  was  imported 
for  export),  unless  such  equipment  is,  in 
fact,  distributed  in  commerce  for  use  in 
the  United  States,  and  (b)  such  covered 
equipment,  when  distributed  in 
commerce,  or  any  container  in  which  it 
is  enclosed  when  so  distributed,  bears  a 
stamp  or  label  stating  that  such  covered 
equipment  is  intended  for  export. 

$431,127    Enforcement 

(a)  Test  notice.  Upon  receiving 
information  in  writing,  concerning  the 
energy  performance  of  a  particular 
electric  motor  sold  by  a  particular 
manufacturer  or  private  labeler,  which 
indicates  that  the  electric  motor  may  not 
be  in  compliance  with  the  applicable 
energy  efficiency  standard,  or  upon 
undertaking  to  ascertain  the  accuracy  of 
the  efficiency  rating  on  the  nameplate  or 
in  marketing  materials  for  an  electric 
motor,  disclosed  pursuant  to  subpart  E 
of  this  part,  the  Secretary  may  conduct 


testing  of  that  covered  equipment  imder 
this  subpart  by  means  of  a  test  notice 
addressed  to  the  manufacturer  in 
accordance  with  the  following 
requirements: 

(1)  The  test  notice  procedure  will  only 
be  followed  after  the  Secretary  or  his/ 
her  designated  representative  has 
examined  the  underlying  test  data  (or, 
where  appropriate,  data  as  to  use  of  an 
alternative  efficiency  determination 
method)  provided  by  the  manufacturer 
and  after  the  manufacturer  has  been 
offered  the  opportunity  to  meet  with  the 
Department  to  verify,  as  applicable, 
compliance  with  the  applicable 
efficiency  standard,  or  the  acciu^cy  of 
labeling  information,  or  both.  In 
addition,  where  compliance  of  a  basic 
model  was  certified  based  on  an  AEDM, 
the  Department  shall  have  the  discretion 
to  pursue  the  provisions  of  section 
431.24(a)(4)(iii)  prior  to  invoking  the 
test  notice  procedure.  A  representative 
designated  oy  the  Secretary  shall  be 
permitted  to  observe  any  reverification 
procedures  undertaken  pursuant  to  this 
subpairt,  and  to  inspect  the  results  of 
such  reverification. 

(2)  The  test  notice  will  be  signed  by 
the  Secretary  or  his/her  designee.  The 
test  notice  will  be  mailed  or  delivered 
by  the  Department  to  the  plant  manager 
or  other  responsible  official,  as 
designated  by  the  manufacturer. 

(3rThe  test  notice  will  specify  the 
model  or  basic  model  to  be  selected  for 
testing,  the  method  of  selecting  the  test 
sample,  the  date  and  time  at  which 
testing  shall  be  initiated,  the  date  by 
which  testing  is  scheduled  to  be 
completed  and  the  facility  at  which 
testing  will  be  conducted.  The  test 
notice  may  also  provide  for  situations  in 
which  the  specified  basic  model  is 
unavailable  for  testing,  and  may  include 
alternative  basic  models. 

(4)  The  Secretary  may  require  in  the 
test  notice  that  the  manufacturer  of  an 
electric  motor  shall  ship  at  his  expense 
a  reasonable  number  of  units  of  a  basic 
model  specified  in  such  test  notice  to  a 
testing  laboratory  designated  by  the 
Secretary.  The  number  of  units  of  a 
basic  model  specified  in  a  test  notice 
shall  not  exceed  twenty  (20). 

(5)  Within  five  working  days  of  the 
time  the  imits  are  selected,  the 
manufacturer  shall  ship  the  specified 
test  units  of  a  basic  model  to  the  testing 
laboratory. 

(b)  Testing  laboratory.  Whenever  the 
Department  conducts  enforcement 
testing  at  a  designated  laboratory  in 
accordance  with  a  test  notice  under  this 
section,  the  resulting  test  data  shall 
constitute  official  test  data  for  that  basic 
model.  Such  test  data  will  be  used  by 
the  Department  to  make  a  determination 
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of  compliance  or  noncompliance  if  a 
sufficient  nimiber  of  tests  have  been 
conducted  to  satisfy  the  requirements  of 
appendix  B  of  this  subpart. 

(c)  Sampling.  The  determination  that 
a  manufacturer's  basic  model  complies 
with  its  labeled  efficiency,  or  the 
applicable  energy  efficiency  standard, 
shall  be  based  on  the  testing  conducted 
in  accordance  with  the  statistical 
sampling  procedures  set  forth  in 
appendix  B  of  this  subpart  and  the  test 
procedures  set  forth  in  appendix  A  to 
subpart  B  of  this  part. 

(d)  Test  unit  selection.  A  Department 
inspector  shall  select  a  batch,  a  batch 
sample,  and  test  imits  from  the  batch 
sample  in  accordance  with  the 
provisions  of  this  paragraph  and  the 
conditians  specified  in  the  test  notice. 

(1)  The  batch  may  be  subdivided  by 
the  Department  utilizing  criteria 
specified  in  the  test  notice. 

(2)  A  batch  sample  of  up  to  20  units 
will  then  be  randomly  selected  from  one 
or  more  subdivided  groups  within  the 
batch.  The  manufacturer  shall  keep^on 
hand  all  units  in  the  batch  sample  until 
such  time  as  the  basic  model  is 
determined  to  be  in  compliance  or  non- 
compliance. 

(3)  Individual  test  units  comprising 
the  test  sample  shall  be  randomly 
selected  from  the  batch  sample. 

(4)  All  random  selection  shall  be 
achieved  by  sequentially  niunbering  all 
of  the  units  in  a  batch  sample  and  then 
using  a  table  of  random  niunbers  to 
select  the  units  to  be  tested. 

(e)  Test  unit  preparation. 

(1)  Prior  to  and  during  the  testing,  a 
test  unit  selected  in  accordance  with 
paragraph  (d)  of  this  section  shall  not  be 
prepared,  modified,  or  adjusted  in  any 
maimer  unless  such  preparation, 
modification,  or  adjustment  is  allowed 
by  the  applicable  Department  of  Energy 
test  procedure.  One  test  shall  be 
conducted  for  each  test  imit  in 
accordance  with  the  applicable  test 
procedures  prescribed  in  appendix  A  to 
subpart  B. 

(2)  No  quality  control,  testing,  or 
assembly  procedures  shall  be  performed 
on  a  test  unit,  or  any  parts  and  sub- 
assemblies thereof,  that  is  not  performed 
during  the  production  and  assembly  of 
all  other  units  included  in  the  basic 
model. 

(3)  A  test  imit  shall  be  considered 
defective  if  such  unit  is  inoperative  or 
is  found  to  be  in  noncompliance  due  to 
failure  of  the  unit  to  operate  according 
to  the  manufacturer's  design  and 
operating  instructions.  Defective  units, 
including  those  damaged  due  to 
shipping  or  handling,  shall  be  reported 
immediately  to  the  Department.  The 


Department  shall  authorize  testing  of  an 
additional  imit  on  a  case-by-case  basis, 
(f)  Testing  at  manufacturer's  option. 

(1)  If  a  manufacturer's  basic  model  is 
determined  to  be  in  noncompliance 
with  the  applicable  energy  performance 
standard  at  the  conclusion  of 
Department  testing  in  accordance  with 
the  sampling  plan  specified  in  appendix 
B  of  this  subpart,  the  manufacturer  may 
request  that  the  Department  conduct 
additional  testing  of  the  basic  model 
according  to  procedures  set  forth  in 
appendix  B  of  this  subpart. 

(2)  All  imits  tested  under  this 
paragraph  shall  be  selected  and  tested  in 
accordance  with  the  provisions  given  in 
paragraphs  (a)  throu{^  (e)  of  this 
section. 

(3)  The  manufacturer  shall  bear  the 
cost  of  all  testing  conducted  under  this 
paragraph. 

(4)  The  manufacturer  shall  cease 
distribution  of  the  basic  model  tested 
imder  the  provisions  of  this  paragraph 
from  the  time  the  manufacturer  elects  to 
exercise  the  option  provided  in  this 
paragraph  until  the  basic  model  is 
determined  to  be  in  compliance.  The 
Department  may  seek  civil  penalties  for 
all  imits  distributed  diuing  such  period. 

(5)  If  the  additional  testing  results  in 
a  determination  of  compUance,  a  notice 
of  allowance  to  resiune  distribution 
shall  be  issued  by  the  Department. 

S  431.128   Cessation  of  dlsMbutlon  of* 
basic  model. 

(a)  In  the  event  that  a  model  is 
determined  non-compliant  by  the 
Department  in  accordance  with 
§  431.127  of  this  part  or  if  a 
manufacturer  or  private  labeler 
determines  a  model  to  be  in 
noncompliance,  then  the  manufacturer 
or  private  labeler  shall: 

(1)  Immediately  cease  distribution  in 
commerce  of  the  basic  model. 

(2)  Give  immediate  written 
notification  of  the  determination  of 
noncompliance,  to  all  persons  to  whom 
the  manufacturer  has  distributed  units 
of  the  basic  model  manufactured  since 
the  date  of  the  last  determination  of 
compliance. 

(3)  Ptusuant  to  a  request  made  by  the 
Secretary,  provide  the  Department 
within  30  days  of  the  request,  records, 
reports,  and  other  documentation 
pertaining  to  the  acquisition,  ordering, 
storage,  shipment,  or  sale  of  a  basic 
model  determined  to  be  in 
noncompliance. 

(4)  The  manufactiirer  may  modify  the 
non-compliant  basic  model  in  such 
manner  as  to  make  it  comply  with  the 
applicable  performance  standard.  Such 
modified  basic  model  shall  then  be 
treated  as  a  new  basic  model  and  must 


be  certified  in  accordance  with  the 
provisions  of  this  subpart;  except  that  in 
addition  to  satisfying  all  requirements  of 
this  subpart,  the  manufactiuer  shall  also 
maintain  records  that  demonstrate  that 
modifications  have  been  made  to  all 
imits  of  the  new  basic  model  prior  to 
distribution  in  commerce. 

(b)  If  a  basic  model  is  not  properly 
certified  in  accordance  with  the 
requirements  of  this  subpart,  the 
Secretary  may  seek,  among  other 
remedies,  injunctive  action  to  prohibit 
distribution  in  commerce  of  such  basic 
model. 

1431.129  Subpoena 

Pursuant  to  sections  329(a)  and  345  of 
the  Act,  for  purposes  of  canying  out  this 
part,  the  Secretary  or  the  Secretary's 
designee,  may  sign  and  issue  subpoenas 
for  the  attendance  and  testimony  of 
witnesses  and  the  production  of 
relevant  books,  records,  papers,  and 
other  documents,  and  administer  the 
oaths.  Witnesses  summoned  imder  the 
provisions  of  this  section  shall  be  paid 
the  same  fees  and  mileage  as  are  paid  to 
witnesses  in  the  courts  of  the  United 
States.  In  case  of  contumacy  by,  or 
refusal  to  obey  a  subpoena  served  upon 
any  persons  subject  to  this  part,  the 
Secretary  may  seek  an  order  from  the 
District  Court  of  the  United  States  for 
any  District  in  which  such  person  is 
found  or  resides  or  transacts  business 
requiring  such  person  to  appear  and 
give  testimony,  or  to  appear  and 
produce  documents.  Failure  to  obey 
such  order  is  punishable  by  such  court 
as  a  contempt  thereof. 

1431.130  Rsmsdiea. 

If  the  Department  determines  that  a 
basic  model  of  a  covered  equipment 
does  not  comply  with  an  applicable 
energy  conservation  standaiti: 

(a)  The  Department  will  notify  the 
manufacturer,  private  labeler,  or  any 
other  person  as  required  of  this  finding 
and  of  the  Secretary's  intent  to  seek  a 
judicial  order  restraining  further 
distribution  in  commerce  of  such  basic 
model  unless  the  manufacturer,  private 
labeler  or  any  other  person  as  required, 
delivers  to  the  Department  within  IS 
calendar  days  a  statement,  satisfactory 
to  the  Department,  of  the  steps  he  will 
take  to  ensiue  that  the  non-compliant 
model  will  no  longer  be  distributed  in 
commerce.  The  Department  will 
monitor  the  implementation  of  such 
statement. 

(b)  If  the  manufacturer,  private 
labeler,  or  any  other  person  as  required, 
fails  to  stop  distribution  of  the  non- 
compliant  model,  the  Secretary  may 
seek  to  restrain  such  violation  in 
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accordance  with  sections  334  and  345  of 
the  Act. 

(c)  The  Secretary  shall  determine 
whether  the  facts  of  the  case  warrant  the 
assessment  of  civil  penalties  for 
knowing  violations  in  accordance  with 
sections  333  and  345  of  the  Act. 

§  431.131    Hearings  and  appeals. 

(a)  Pursuant  to  sections  333(d)  and 
345  of  the  Act,  before  issuing  an  order 
assessing  a  civil  penahy  against  any 
person  under  this  section,  the  Secretary 
shall  provide  to  such  person  notice  of 
the  proposed  penalty.  Such  notice  shall 
inform  such  person  of  that  person's 
opportunity  to  elect  in  writing  within  30 
days  after  the  date  of  receipt  of  such 
notice  to  have  the  procedures  of 
paragraph  (c)  of  this  section  (in  lieu  of 
those  in  paragraph  (b)  of  this  section) 
apoly  with  respect  to  such  assessment. 

(b)(1)  Unless  an  election  is  made 
within  30  calendar  days  after  receipt  of 
notice  under  paragraph  (a)  of  this 
section  to  have  paragraph  (c)  of  this 
section  apply  with  respect  to  such 
penalty,  the  Secretary  shall  assess  the 
penalty,  by  order,  after  a  determination 
of  violation  has  been  made  on  the 
record  after  an  opportimity  for  an 
agency  hearing  pursuant  to  section  554 
of  title  5,  United  States  Code,  before  an 
administrative  law  judge  appointed 
under  section  3195  of  such  title  5.  Such 
assessment  order  shall  include  the 
administrative  law  judge's  findings  and 
the  basis  for  such  assessment. 

(2)  Any  person  against  whom  a 
penalty  is  assessed  under  this  section 
may,  within  60  calendar  days  after  the 
date  of  the  order  of  the  Secretary 
assessing  such  penalty,  institute  an 
action  in  the  United  States  Coiut  of 
Appeals  for  the  appropriate  judicial 
circuit  for  judicial  review  of  such  order 
in  accordance  with  chapter  ^  of  title  5, 
United  States  Code.  The  court  shall 
have  jurisdiction  to  enter  a  judgment 
affirming,  modifying,  or  setting  aside  in 
whole  or  in  part,  the  order  of  the 


Secretary,  or  the  court  may  remand  the 
proceeding  to  the  Secretary  for  such 
further  action  as  the  court  may  direct. 
(c)(1)  In  the  case  of  any  dvil  penalty 
with  respect  to  which  the  procediues  of 
this  section  have  been  elected,  the 
Secretary  shall  promptly  assess  such 
penalty,  by  order,  after  the  date  of  the 
receipt  of  the  notice  under  paragraph  (a) 
of  this  section  of  the  proposed  penalty. 

(2)  If  the  civil  penalty  has  not  been 
paid  vdthin  60  calendar  days  after  the 
assessment  has  been  made  under 
paragraph  (c)(1)  of  this  section,  the 
Secretary  shall  institute  an  action  in  the 
appropriate  District  Court  of  the  United 
States  for  an  order  affirming  the 
assessment  of  the  civil  penalty.  The 
court  shall  have  authority  to  review  de 
novo  the  law  and  the  facts  involved  and 
shall  have  jurisdiction  to  enter  a 
judgment  enforcing,  modifying,  and 
enforcing  as  so  modified,  or  setting 
aside  in  whole  or  in  part,  such 
assessment. 

(3)  Any  election  to  have  this 
paragraph  apply  may  not  be  revoked 
except  with  the  consent  of  the  Secretary. 

(d)  If  any  person  fails  to  pay  an 
assessment  of  a  civil  penalty  after  it  has 
become  a  final  and  imappealable  order 
under  paragraph  (b)  of  this  section,  or 
after  the  appropriate  District  Court  has 
entered  final  judgment  in  favor  of  the 
Secretary  under  paragraph  (c)  of  this 
section,  the  Secretary  shall  institute  an 
action  to  recover  the  amount  of  such 
penalty  in  any  appropriate  District 
Coiut  of  the  United  States.  In  such 
action,  the  validity  and  appropriateness 
of  such  final  assessment  order  or 
judgment  shall  not  be  subject  to  review. 

(e)(1)  In  accordance  with  the 
provisions  of  sections  333(d)(5)(A)  and 
345  of  the  Act  and  notwithstanding  the 
provisions  of  title  28,  United  States 
Code,  or  section  502(c)  of  the 
Department  of  Energy  Organization  Act, 
the  Secretary  shall  be  represented  by  the 
General  Counsel  of  the  Department  of 


Energy  (or  any  attorney  or  attorneys 
within  the  Department  designated  by 
the  Secretary)  who  shall  supervise, 
conduct,  and  argue  any  civil  litigation  to 
which  paragraph  (c)  of  this  section 
apphes  including  any  related  collection 
action  under  paragraph  (d)  of  this 
section  in  a  court  of  &e  United  States 
or  in  any  other  court,  except  the 
Supreme  Court  of  the  United  States. 
However,  the  Secretary  or  the  General 
Coimsel  shall  consult  with  the  Attorney 
General  concerning  such  litigation  and 
the  Attorney  General  shall  provide,  on 
request,  such  assistance  in  the  conduct 
of  such  litigation  as  may  be  appropriate. 

(2)  In  accordance  with  the  provisions 
of  sections  333(d)(5)(B)  and  345  of  the 
Act,  and  subject  to  the  provisions  of 
section  502(c)  of  the  Department  of 
Energy  Organization  Act,  the  Secretary 
shall  be  represented  by  the  Attorney 
General,  or  the  Solicitor  General,  as 
appropriate,  in  actions  under  this 
section,  except  to  the  extent  provided  in 
paragraph  (e)(1)  of  this  section. 

(3)  In  accordance  with  the  provisions 
of  sections  333(d)(5)(C)  and  345  of  the 
Act,  section  402(d)  of  the  Department  of 
Energy  Organization  Act  shall  not  apply 
with  respect  to  the  function  of  the 
Secretary  under  this  section. 

$431,132    Confidentiality. 

Piu^uant  to  the  provisions  of  10  CFR 
1004.11,  any  person  submitting 
information  or  data  which  the  person 
believes  to  be  confidential  and  exempt 
from  public  disclosure  should  submit 
one  complete  copy,  and  fifteen  copies 
from  which  the  information  believed  to 
be  confidential  has  been  deleted.  In 
accordance  with  the  procedures 
established  at  10  CFR  1004.11.  the 
Department  shall  make  its  owoi 
determination  with  regard  to  any  claim 
that  information  submitted  be  exempt 
from  public  disclosure. 

SaUNO  COOE  •450-01-P 
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APPENDIX  A  TO  SUBPART  G  OF  PART  431  —  COMPLIANCE  CERTinCATION 

CERTmCATION  OF  COMPLIANCE 
WITH  ENERGY  EFnCIENCY  STANDARDS  FOR  ELECTRIC  MOTORS 

(Office  of  Management  and  Budget  Control  Number:  1910-5104.  Expires  02/28/2001) 

1.  Name  and  Address  of  Company  (the  "company**): 


2.  Nanie(s)  to  be  Marked  on  Electric  Motors  to  Which  this  Comfdiance  Certification  Applies: 


3.  If  manufacturer  or  private  labeler  wishes  to  receive  a  unique  Compliance  Certification  numbo* 
for  use  with  any  particular  brand  name,  trademaric,  or  other  labd  name,  fill  out  the  fc^owing  two 
items: 

A.  List  each  brand  name,  trademaric,  or  other  label  name  for  which  the  company  requests 
a  Compliance  Certification  number: 
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B.  List  other  nanie(s),  if  any,  under  which  the  company  sells  electric  motors  (if  not  listed 
in  item  2  above): 


Submit  bv  Cerdfied  Mail  to:  U.S.  Department  of  Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Office  of  Building  Research  and  Standards,  Forrestal  Building,  1000 
Independence  Avenue,  SW,  Washington,  IX:  20S8S-0121. 

This  Compliance  Cotification  reports  on  and  certifies  compliance  with  requirements 
contained  in  1 0  CFR  Part  43 1  (Energy  Conservation  Program  for  Certain  Commercial  and 
Industrial  Equipment)  and  Part  C  of  the  Energy  Policy  and  Conservation  Act  (Pubtic  Law  94- 
163),  and  amendmems  thereto.  It  is  signed  by  a  responsible  official  of  the  above  named  company. 
Attached  and  incorporated  as  part  of  this  Compliance  Certification  is  a  Listing  of  Electric  Motor 
Efficiendes.  For  each  rating  of  dectric  motor*  for  which  the  Listing  spedfies  the  nominal  full 
load  effidency  of  a  basic  modd,  the  company  distributes  no  less  effidoit  basic  modd  with  that 
rating  and  all  basic  modds  with  that  rating  comply  with  the  i4)plicable  energy  effidency  standard. 

*  For  this  purpose,  the  term  "rating"  means  one  of  the  1 13  oomtHnations  ctfan  dectric  motor's  horaqxywer  (or 
standard  kilowatt  equivalent),  number  (rf' poles,  and  open  or  enclosed  oonstniction,  with  tespea  to  miiich  section 
431.42  of  iO  CFR  Part  431  imescribes  nominal  fiiU  load  efiicienc>  standards. 

Person  to  Contact  for  Further  Information: 

Name:  


Address: 


Tdephone  Number: 
Facsimile  Niuiber: 
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If  any  part  of  this  Compliance  Certification,  including  the  Attachment,  was  prepared  by  a 
third  party  organization  under  the  provisions  of  section  43 1 .  123  of  10  CFR  Part  43 1,  the 
company  official  authorizing  third  party  representations: 


Name: 


Address: 


Telephone  Number: 


Facsimile  Number: 


Third  Party  Organization  Officially  Acting  as  Representative: 


Third  Party  Organization: 


Responsible  Person  at  that  Organization: 


Address: 


Telephone  Number: 


Facsimile  Number: 
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All  required  determinations  on  which  this  Compliance  Certification  is  based  were  nuule  in 
conformance  with  the  applicable  requirements  in  10  CFR  Part  431,  subpart  B.  All  information 
reported  in  this  Compliance  Certification  is  true,  accurate,  and  complete   The  company  is  aware 
of  the  penalties  associated  with  violations  of  the  Act  and  the  regulations  thereunder,  and  is  also 
aware  of  the  provisions  contained  in  18  U.S.C.  1001,  which  prohibits  knowingly  nmldng  false 
statements  to  the  Federal  Government. 


Signature: 
Name: 


Date: 


Title: 


Firm  or  Organization: 
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ATTACHMENT  TO  CERTIFICATION  OF  COMPLIANCE 

WITH  ENERGY  EFFICIENCY  STANDARDS  FOR  ELECTRIC  MOTORS: 

LISTING  OF  ELECTRIC  MOTOR  EFnCIENOES 


Date: 


Name  of  Cenpany : 


RatiBf  of  Electric  Motor 


Motor        Namber        Open  or 
Horsepower/    of  Poles      Enclosed  Motor 
Kikmatts 


Least  Effldeat 

Basic  Model - 

(Model  NnmbcrCs)) 


Nominal 

FnHLoad 

Efficiency 


lor  .75 
lor  .75 
lor  .75 
lor  .75 
1  or  .75 
1.5  or  1.1 
1.5  or  1.1 
1.5  or  1.1 
1.5  or  1.1 
1.5  or  1.1 
1.5  or  1.1 

etc. 


6 

4 
6 
4 
2 
6 
4 
2 
6 
4 
2 

etc. 


Open 

Open 
Enclosed 
Enclosed 
Enclosed 

Open 

Open 

Open 
Enclosed 
Enclosed 
Enclosed 

etc. 


Note:  Flaoe  an  asterisk  beskfeeadiiqwftediioauiialfuU  load  effidencyt^ 

thanbyapplictfioaofanalleniativeefiBcieiK^deienniiiationiiie^^  Also  list  bdow  additiooal  basic  modds  that 
ncre  sntyecled  to  actual  testiog. 

Basic  Model  means  all  units  of  a  given  type  of  covered  equq>inent  (or  class  thereoO  manufactured  by  a  sin^ 
naaafiKtiaer.  and,  with  re^Kct  to  electric  motocs,  whidi  (i)  have  the  same  rating,  (ii)  have  dectrical  design 
characteristics  thst  are  esseatialty  identical,  and  (iii)  do  not  have  any  diflgingplysJcal  or  fipi^^ 
characteristics  thstaflbct  energy  consnnqition  or  efficiency. 


BflliOg  iKans  one  of  the  113  cooabinations  of  an  electric  motor's  horsepower  (or  standard  Idlofwatt  equivalem), 
nnnter  of  poles,  and  open  or  enclosed  construction,  with  respect  to  ^M^ch  section  43 1 .42  of  10  CFR  Part  43 1 
pKKribes  nominal  fiill  load  efficient  standards. 


Federal  Begiater/Vol.  64,  No.  192 /Tuesday,  October  5,  1999 /Rules  and  Regulations  54171 


Models  Actually  Tested  and  Not  Previously  Identified: 


Rating  of  Electric  Motor 


Motor 
Power  Output  Number 

(e.g.  1  hp  or  .75  kW)     of  Poles 


Open  or 
Enclosed  Motor 


Basic  Model(s) 
(Model  Nuniber(s)) 


Nominal 
FuU  Load 
Efficiency 


etc. 


etc. 


etc. 


etc. 


etc. 


MLUNQ  CODE  •46».«1-C 

Appendix  B  to  Sulq>art  G  of  Part  431— 
Sampling  Plan  for  Enforcement  Testing 

Step  1.  The  first  sample  size  (ni)  must 

be  five  or  more  units. 
Step  2.  Compute  the  mean  (X|)  of  the 

measured  energy  performance  of 

the  ni  units  in  the  first  sample  as 

follows: 

Xi=— t;Xi  (1) 

where  Xi  is  the  measured  full-load 
efficiency  of  unit  i. 
Step  3.  Compute  the  sample  standard 
deviation  (Si)  of  the  measured  full- 
load  efficiency  of  the  ni.  units  in  the 
first  sample  as  follows: 


l:(x,-5E,) 


s,  = 


- 1  '=• 


n,-l 


(2) 


Step  4.  Compute  the  standard  error 
(SE(Xi))  of  the  mean  full-load 
efficiency  oflhe  first  sample  as 
follows: 


SE(Xi)  = 


(3) 


Step  5.  Compute  the  lower  control  limit 
(LCLi)  for  the  mean  of  the  first 
sample  using  RE  as  the  desired 
mean  as  follows: 

LCL,  =RE-tSE(Xi)  (4) 

where: 

RE  is  the  applicable  EPCA  nominal 
full-load  efficiency  when  the  test  is 
to  determine  compliance  with  the 
applicable  statutory  standard,  or  is 


the  labeled  nominal  full-load 
efficiency  when  the  test  is  to 
determine  compUance  with  the 
labeled  efficiency  value,  and 
t  is  the  2.5th  percentile  of  a  t- 
distribution  for  a  sample  size  of  ni. 
which  yields  a  97.5  percent 
confidence  level  for  a  one-tailed  t- 
test. 

Step  6.  Compare  the  mean  of  the  first 
sample  (Xi)  with  the  lower  control 
limit  (LCLi)  to  determine  one  of  the 
following: 

(i)  If  the  mean  of  the  first  sample  is 
below  the  lower  control  limit,  then 
the  basic  model  is  in  non- 
compliance and  testing  is  at  an  end. 
(ii)  If  the  mean  is  equal  to  or  greater 
than  the  lower  control  limit,  no 
final  determination  of  compliance 
or  non-compliance  can  be  made; 
proceed  to  Step  7. 

Step  7.  Determine  the  recommended 
sample  size  (n)  as  follows: 


n  = 


(5) 


tSi(120-0.2RE)f 

RE(20-0.2RE) 

where  Si,  RE  and  t  have  the  values 
used  in  Steps  3  and  5,  respectively. 
The  factor 

120-0.2RE 


RE(20-0.2RE) 

is  based  on  a  20  percent  tolerance  - 

in  the  total  power  loss  at  full-load 

and  fixed  output  power. 

Given  the  value  of  n,  determine  one 

of  the  following: 

(i)  If  the  value  of  n  is  less  than  or 

equal  to  Ui  and  if  the  mean  energy 

efficiency  of  the  first  sample  (Xi)  is 

equal  to  or  greater  than  the  lower 

control  limit  (LCLi),  the  basic 


model  is  in  compliance  and  testing 
is  at  an  end. 

(ii)  If  the  value  of  n  is  greater  than . 
ni,  the  basic  model  is  in  non- 
compliance. The  size  of  a  second 
sample  n2  is  determined  to  be  the 
smallest  integer  equal  to  or  greater 
than  the  difference  n  -  ni.  If  the 
value  of  Uz  so  calculated  is  greater 
than  20-ni,  set  nz  equal  to  20- ni. 
Step  8.  Compute  the  combined  mean 
(Xz)  of  the  measured  energy 
performance  of  the  ni  and  nz  xmits 
of  the  combined  first  and  second 
samples  as  follows: 


X2  = 


1 


ni+n2 


ni  +ni 


X; 


(6) 


Step  9.  Compute  the  standard  error 
(SE(X2))  of  the  mean  full-load 
efficiency  of  the  Ui  and  Uz  units  in 
the  combined  first  and  second 
samples  as  follows: 


SE(X2)  = 


»i 


(7) 


(Note  that  Si  is  the  value  obtained 
above  in  Step  3.) 
Step  10.  Set  the  lower  control  limit 
(LCLz)  to, 

LCL2=RE-tSE{X2)  (8) 

where  t  has  the  value  obtained  in 
Step  5,  and  compare  the  combined 
sample  mean  (Xj)  to  the  lower 
control  limit  {LCL2)  to  find  one  of 
the  following: 

(i)  If  the  mean  of  the  combined 
sample  (X2)  is  less  than  the  lower 
control  limit  (LCL2).  the  basic 
model  is  in  non-compliance  and 
testing  is  at  an  end. 
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(ii)  If  the  mean  of  the  combined 
sample  (X2)  is  equal  to  or  greater 
than  the  lower  control  limit  (LCL2), 
the  basic  model  is  in  compliance 
and  testing  is  at  an  end. 

Manii£M:tiirer43ption  Testing 

If  a  detennination  of  non-compliance 
is  made  in  Steps  6,  7  or  10,  above,  the 
manufacturer  may  request  that 
additional  testing  be  conducted,  in 
accordance  with  the  following 
procedures. 

Step  A.  The  manufacturer  requests  that 
an  additional  nimiber,  na,  of  units 


be  tested,  with  na  chosen  such  that 
ni  •«■  n2  -f  ns  does  not  exceed  20. 

Step  B.  Compute  the  mean  full-load 
efBciency,  standard  error,  and 
lower  control  limit  of  the  new 
combined  sample  in  accordance 
with  the  procedures  prescribed  in 
Steps  8, 9,  and  10,  above. 

Step  C.  Compare  the  mean  performance 
of  the  new  combined  sample  to  the 
lower  control  limit  (LCL2)  to 
determine  one  of  the  following: 
(a)  If  the  new  combined  sample 
mean  is  equal  to  or  greater  than  the 
lower  control  limit,  the  basic  model 


is  in  compliance  and  testing  is  at  an 
end. 

(b)  If  the  new  combined  sample 
mean  is  less  than  the  lower  control 
limit  and  the  value  of  ni  •«-  na  +  na 
is  less  than  20,  the  manufacturer 
may  request  that  additional  units  be 
tested.  The  total  of  all  imits  tested 
may  not  exceed  20.  Steps  A,  B,  and 
C  are  then  repeated. 

(c)  Otherwise,  the  basic  model  is 
determined  to  be  in  non- 
compliance. 

(FR  Doc.  99-21119  Filed  10-4-99;  8:45  am] 
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Tide  3— 

The  President 


Presidential  Documents 


Executive  Order  13139  of  September  30,  1999 

Improving  Health  Protection  of  Military  Personnel  Partici- 
pating in  Particular  Military  Operations 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  section  1107  of  title  10, 
United  States  Code,  and  in  order  to  provide  the  best  health  protection 
to  military  personnel  participating  in  particular  military  operations,  it  is 
hereby  ordered  as  follows: 

SMtion  1.  Policy.  Military  personnel  deployed  in  particular  military  oper- 
ations could  potentially  be  exposed  to  a  range  of  chemical,  biological,  and 
radiological  weapons  as  well  as  diseases  endemic  to  an  area  of  operations. 
It  is  the  policy  of  the  United  States  Government  to  provide  our  military 
personnel  with  safe  and  effective  vaccines,  antidotes,  and  treatments  that 
will  negate  or  minimize  the  effects  of  these  health  threats. 
Sec.  2.  Administration  of  Investigational  New  Drugs  to  Members  of  the 
Armed  Forces. 

(a)  The  Secretary  of  Defense  (Secretary)  shall  collect  intelligence  on  poten- 
tial health  threats  that  might  be  encountered  in  an  area  of  operations.  The 
Secretary  shall  work  together  with  the  Secretary  of  Health  and  Human 
Services  to  ensure  appropriate  coimtermeasures  are  developed.  When  the 
Secretary  considers  an  investigational  new  drug  or  a  drug  xmapproved  for 
its  intended  use  (investigational  drug)  to  represent  the  most  appropriate 
coimtermeasure,  it  shall  be  studied  through  scientifically  based  research 
and  development  protocols  to  deteimine  whether  it  is  safe  and  effective 
for  its  intended  use. 

(b)  It  is  the  expectation  that  the  United  States  Government  will  administer 
products  approved  for  their  intended  use  by  the  Food  and  Drug  Administra- 
tion (FDA).  However,  in  the  event  that  the  Secretary  considers  a  product 
to  represent  the  most  appropriate  coimtermeasure  for  diseases  endemic  to 
the  area  of  operations  or  to  protect  against  possible  chemical,  biological, 
or  radiological  weapons,  but  the  product  has  not  yet  been  approved  by 
the  FDA  for  its  intended  use,  the  product  may,  imder  certain  circimistances 
and  strict  controls,  be  adnunistered  to  provide  potential  protection  for  the 
health  and  well-being  of  deployed  military  personnel  in  order  to  ensure 
the  success  of  the  military  operation.  The  provisions  of  21  CFR  Part  312 
contain  the  FDA  requirements  for  investigational  new  drugs. 

Sec  3.  Informed  Consent  Requirements  and  Waiver  Provisions. 

(a)  Before  administering  an  investigational  drug  to  members  of  the  Armed 
Forces,  the  Department  of  Defense  (DoD)  must  obtain  informed  consent 
from  each  individual  unless  the  Secretary  can  justify  to  the  President  a 
need  for  a  waiver  of  informed  consent  in  accordance  with  10  U.S.C.  1107(f). 
Waivers  of  informed  consent  will  be  granted  only  when  absolutely  necessary. 

(b)  In  accordance  with  10  U.S.C.  1107(f),  the  President  may  waive  the 
informed  consent  requirement  for  the  administration  of  an  investigational 
drug  to  a  member  of  the  Armed  Forces  in  connection  with  the  member's 
participation  in  a  particular  military  operation,  upon  a  written  determination 
by  the  President  that  obtaining  consent: 

(1)  is  not  feasible; 

(2)  is  contrary  to  the  best  interests  of  the  member;  or 

(3)  is  not  in  the  interests  of  national  security. 
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(c)  In  making  a  determination  to  waive  the  informed  consent  requirement 
on  a  ground  described  in  subsection  (b)(1)  or  (b)(2)  of  this  section,  the 
President  is  required  by  law  to  apply  the  standards  and  criteria  set  forth 
in  the  relevant  FDA  regulations,  21  CFR  50.23(d).  In  determining  a  waiver 
based  on  subsection  (b)(3)  of  this  section,  the  President  will  also  consider 
the  standards  and  criteria  of  the  relevant  FDA  regulations. 

(d)  The  Secretary  may  request  that  the  President  waive  the  informed 
consent  requirement  with  respect  to  the  administration  of  an  investigational 
drug.  The  Secretary  may  not  delegate  the  authority  to  make  this  waiver 
request.  At  a  minimum,  the  waiver  request  shall  contain: 

(1)  A  full  description  of  the  threat,  including  the  potential  for  exposure. 
If  the  threat  is  a  chemical,  biological,  or  radiological  weapon,  the  waiver 
request  shall  contain  an  analysis  of  the  probability  the  weapon  will  be 
used,  the  method  or  methods  of  delivery,  and  the  likely  magnitude  of 
its  affect  on  an  exposed  individual. 

(2)  Documentation  that  the  Secretary  has  complied  v»rith  21  CFR  50.23(d). 
This  documentation  shall  include: 

(A)  A  statement  that  certifies  and  a  written  justification  that  docu- 
ments that  each  of  the  criteria  and  standards  set  forth  in  21  CFR 
50.23(d)  has  been  met;  or 

(B)  If  the  Secretary  finds  it  highly  impracticable  to  certify  that  the  cri- 
teria and  standards  set  forth  in  21  CFR  50.23(d)  have  been  fully  met 
because  doing  so  would  significantly  impair  the  Secretary's  ability  to 
carry  out  the  particular  military  mission,  a  written  justification  that 
docimients  which  criteria  and  standards  have  or  have  not  been  met, 
explains  the  reasons  for  failing  to  meet  any  of  the  criteria  and  stand- 
ards, and  provides  additional  justification  why  a  waiver  should  be 
granted  solely  in  the  interests  of  national  security. 

(3)  Any  additional  information  pertinent  to  the  Secretary's  determination, 
including  the  minutes  of  the  Institutional  Review  Board's  (IRB)  delibera- 
tions and  the  IRB  members'  voting  record. 

(e)  The  Secretary  shall  develop  the  waiver  request  in  consultation  with 
the  FDA. 

(f)  The  Secretary  shall  submit  the  waiver  request  to  the  President  and 
provide  a  copy  to  the  Commissioner  of  the  FDA  (Commissioner). 

(g)  The  Commissioner  shall  expeditiously  review  the  waiver  request  and 
certify  to  the  Assistant  to  the  President  for  National  Security  Affairs  (APNSA) 
and  the  Assistant  to  the  President  for  Science  and  Technology  (APST)  wheth- 
er the  standards  and  criteria  of  the  relevant  FDA  regulations  have  been 
adequately  addressed  and  whether  the  investigational  new  drug  protocol 
may  proceed  subject  to  a  decision  by  the  President  on  the  informed  consent 
waiver  request.  FDA  shall  base  its  decision  on,  and  the  certification  shall 
include  an  analysis  describing,  the  extent  and  strength  of  the  evidence 
on  the  safety  and  effectiveness  of  the  investigational  new  drug  in  relation 
to  the  medical  risk  that  could  be  encountered  during  the  military  operation. 

(h)  The  APNSA  and  APST  will  prepare  a  joint  advisory  opinion  as  to 
whether  the  waiver  of  informed  consent  should  be  granted  and  will  forward 
it,  along  with  the  waiver  request  and  the  FDA  certification  to  the  President. 

(i)  The  President  will  approve  or  deny  the  waiver  request  and  will  provide 
written  notification  of  the  decision  to  the  Secretary  and  the  Commissioner. 
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Sec.  4.  Required  Action  After  Waiver  is  Issued,  (a)  Following  a  Presidential 
waiver  under  10  U.S.C.  1107(f),  the  DoD  offices  responsible  for  implementing 
the  waiver,  DoD's  Office  of  the  Inspector  General,  and  the  FDA,  consistent 
with  its  regulatory  role,  will  conduct  an  ongoing  review  and  monitoring 
to  assess  adherence  to  the  standards  and  criteria  under  21  CFR  50.23(d) 
and  this  order.  The  responsible  DoD  offices  shall  also  adhere  to  any  periodic 
reporting  requirements  specified  by  the  President  at  the  time  of  the  waiver 
approval.  The  Secretary  shall  submit  the  findings  to  the  President  and  provide 
a  copy  to  the  Commissioner. 

(b)  The  Secretary  shall,  as  soon  as  practicable,  make  the  congressional 
noUfications  required  by  10  U.S.C.  1107(f)(2)(B). 

(c)  The  Secretary  shall,  as  soon  as  practicable  and  consistent  with  classifica- 
tion requirements,  issue  a  public  notice  in  the  Federal  Register  describing 
each  waiver  of  informed  consent  determination  and  a  summary  of  the  most 
updated  scientific  information  on  the  products  used,  as  well  as  other  informa- 
tion the  President  determines  is  appropriate. 

(d)  The  vraiver  vnll  expire  at  the  end  of  1  year  (or  an  alternative  time 
period  not  to  exceed  1  year,  specified  by  the  President  at  the  time  of 
approval),  or  when  the  Secretary  informs  Uie  President  that  the  particular 
military  operation  creating  the  need  for  the  use  of  the  investigational  drug 
has  ended,  whichever  is  earlier.  The  President  may  revoke  the  waiver  based 
on  changed  circumstances  or  for  any  other  reason.  If  the  Secretary  seeks 
to  renew  a  waiver  prior  to  its  expiration,  the  Secretary  must  submit  to 
the  President  an  updated  request,  specifically  identifying  any  new  informa- 
tion available  relevant  to  the  standards  and  criteria  under  21  CFR  50.23(d). 
To  request  to  renew  a  waiver,  the  Secretary  mxist  satisfy  the  criteria  for 
a  waiver  as  described  in  section  3  of  this  order. 

(e)  The  Secretary  shall  notify  the  President  and  the  Commissioner  if  the 
threat  covmtered  by  the  investigational  drug  changes  significantly  or  if  signifi- 
cant new  information  on  the  investigational  drug  is  received. 

Sec.  5.  Training  for  Military  Personnel,  (a)  The  DoD  shall  provide  ongoing 
training  and  health  risk  conmiimication  on  the  requirements  of  using  an 
investigational  drug  in  support  of  a  military  operation  to  all  military  per- 
sonnel, including  those  in  leadership  positions,  during  chemical  and  biologi- 
cal warfare  defense  training  and  other  training,  as  appropriate.  This  ongoing 
training  and  health  risk  communication  shall  include  general  information 
about  10  U.S.C.  1107  and  21  CFR  50.23(d). 

(b)  If  the  President  grants  a  waiver  under  10  U.S.C.  1107(f),  the  DoD 
shall  provide  training  to  all  military  personnel  conducting  the  waiver  protocol 
and  health  risk  conununication  to  all  military  personnel  receiving  the  specific 
investigational  drug  to  be  administered  prior  to  its  use. 

(c)  The  Secretary  shall  submit  the  training  and  health  risk  communication 
plans  as  part  of  the  investigational  new  drug  protocol  submission  to  the 
FDA  and  the  reviewing  IRB.  Training  and  health  risk  communication  shall 
include  at  a  minimum: 

(1)  The  basis  for  any  determination  by  the  President  that  informed  consent 
is  not  or  may  not  be  feasible; 

(2)  The  means  for  tracking  use  and  adverse  effects  of  the  investigational 
drug; 

(3)  The  benefits  and  risks  of  using  the  investigational  drug;  and 

(4)  A  statement  that  the  investigational  drug  is  not  approved  (or  not 
approved  for  the  intended  use). 

(d)  The  DoD  shall  keep  operational  commanders  informed  of  the  overall 
requirements  of  successful  protocol  execution  and  their  role,  vdth  the  support 
of  medical  personnel,  in  ensuring  successful  execution  of  the  protocol. 

Sec.  6.  Scope,  (a)  This  order  applies  to  the  consideration  and  Presidential 
approval  of  a  waiver  of  informed  consent  under  10  U.S.C.  1107  and  does 
not  apply  to  other  FDA  regulations. 
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(b)  This  order  is  intended  only  to  improve  the  internal  management  of 
the  Federal  Government.  Nothing  contained  in  this  order  shall  create  any 
right  or  benefit,  substantive  or  procedural,  enforceable  by  any  party  against 
the  United  States,  its  agencies  or  instrumentalities,  its  officers  or  employees, 
or  any  other  person. 
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THE  WHITE  HOUSE, 
September  30,  1999. 


Tuesday 
OctolMr  5,  1999 


Part  V 

Department  of 
Health  and  Human 
Services 

Food  and  Drug  Administration 


21  CFR  Parts  50  and  312 
Human  Drugs  and  Biologies; 
Determination  Ttiat  Informed  Consent  Is 
NOT  Feasible  or  Is  Contrary  to  the  Best 
Interests  of  Recipients;  Revocation  of 
1990  Interim  Final  Rule;  Establishment  of 
New  Interim  Final  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21 CFR  Parts  50  and  312 

RINM10-AA89 
[DoctotNaMfMnoq 

Human  Drugs  and  Biologies; 
Dolsrmlnation  That  Infonned  Consent 
Is  NOT  Feasible  or  is  Contrary  to  ttie 
Best  kiterssts  of  Redpiertts; 
Revocation  of  1990  interim  Final  Rule; 
Eatablishment  of  New  Interim  Final 
Rule 

AQENCV:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Interim  final  rule;  opportimity 

for  public  comment. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  revoking  its 
1990  interim  final  regulations  that 
permitted  the  Commissioner  of  Food 
and  Drugs  (the  Commissioner]  to 
determine  that  obtaining  informed 
consent  from  military  personnel  for  the 
use  of  an  investigational  drug  or 
biologic  is  not  feasible  in  certain 
sitiutions  related  to  military  combat. 
FDA  also  is  issuing  a  new  interim  final 
rule  addressing  waiver  of  informed 
consent  in  military  operations.  FDA  is 
taking  these  actions  based  on  its 
analysis  and  consideration  of  all 
relevant  facts,  including  its  evaluation 
of  the  Department  of  Defense's  (DOD) 
experience  during  the  Persian  Gulf  War, 
its  evaluation  of  the  comments  received 
by  the  agency  in  response  to  the 
agency's  July  31, 1997,  request  for 
comments  on  whether  the  agency 
should  revise  or  revoke  the  interim 
regulations,  and  the  enactment  of  the 
Strom  Thurmond  National  Defense 
Authorization  Act  for  Fiscal  Year  1999 
(the  Defense  Authorization  Act).  Under 
the  Defense  Authorization  Act,  the 
President  is  authorized  to  waive  the 
Federal  Food,  Drug,  and  Cosmetic  Act's 
(the  act)  informed  consent  requirements 
in  military  operations  if  the  l^esident 
finds  that  obtaining  consent  is  infeasible 
or  contrary  to  the  best  interests  of 
recipients  and  on  an  additional  ground 
that  obtaining  consent  is  contrary  to 
national  secxuity  interests.  In  light  of  the 
enactment  of  the  Defense  Authorization 
Act,  with  an  immediate  effective  date, 
and  because  the  President  could  be 
called  upon  to  make  a  waiver 
determination  for  military  personnel 
engaged  in  a  specific  military  operation 
at  any  time,  the  agency  believes  that  it 
is  critical  to  have  in  place  adequate 
criteria  and  standards  for  the  F^ident 


to  apply  in  making  an  informed  consent 
waiver  determination.  Tlierefore,  FDA  is 
issuing  a  new  interim  final  regulation 
with  an  immediate  efiiective  date  to 
establish  criteria  and  standards  for  the 
President  to  apply  in  making  a 
determination  that  informed  consent  is 
not  feasible  or  is  contrary  to  the  best 
interests  of  the  individual  recipients. 
DATES:  Effective  October  5,  1999. 
Submit  written  comments  by  December 
20, 1999. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  M.  Lee,  Division  of  Compliance 
Policy.  Office  of  Enforcement,  Office  of 
Regulatory  Affairs  (HFC-230),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857,  301-827- 
0415. 
SUPPI^MENTARY  INFORMATION: 

I.  Background 

FDA  is  revoking  its  interim  final 
regulations  related  to  informed  consent 
for  himian  drug  and  biological  products 
that  permitted  the  Commissioner  to 
determine  that  obtaining  informed 
consent  from  military  personnel  for  the 
use  of  an  investigational  drug  or 
biologic  is  not  feasible  in  certain 
situations  related  to  military  combat.  On 
a  case-by-case  basis,  the  interim  final 
rule  authorized  the  Commissioner  to 
make  such  a  determination  at  the 
written  request  of  the  Assistant 
Secretary  of  Defense  (Health  Afiiairs). 
Any  determination  made  with  respect  to 
the  nonfeasibility  of  obtaining  informed 
consent  expired  at  the  end  of  1  year, 
unless  renewal  was  requested,  or  when 
DOD  informed  the  Commissioner  that 
the  military  operation  had  ended, 
whichever  was  earlier. 

In  the  Federal  Rqpster  of  July  31, 
1997  (62  FR  40996),  FDA  published  a 
document  entitled  "Request  for 
Comments"  that  discussed  the  use  of 
investigational  drugs  and  biologicals  in 
military  and  other  emergency  settings  to 
treat  or  prevent  toxicity  of  chemical  or 
biologic^  substances  (hereinafter 
referred  to  as  the  July  1997  request  for 
comments).  In  this  document,  FDA 
provided  extensive  background  on  the 
development  and  implementation  of  the 
1990  interim  rule  and  DOD's  experience 
during  the  Persian  Gulf  War.  The 
agency's  request  for  comments  included 
specific  questions  in  the  three  following 
subject  areas. 

First,  the  agency  asked  whether  its 
rule  permitting  waiver  of  informed 
consent  in  very  limited  circiunstances 


involving  military  exigencies  should  be 
revoked  or  amended,  and  if  soi  how.  In 
1990,  FDA  issued  an  interim  rule 
("Informed  Consent  for  Human  Drugs 
and  Biologies;  Determination  that 
Infonned  Consent  is  Not  Feasible" 
(§  50.23(d)  (21  CFR  50.23(d))  (55  FR 
52814,  December  21, 1990)),  allowing 
the  Commissioner  to  make  the 
determination,  in  response  to  product 
specific  requests  from  DOD,  that 
obtaining  infonned  consent  from 
military  personnel  for  the  use  of  an 
investigational  drug  or  biological 

Eroduct  is  not  fisasible  in  certain 
attlefield  or  combat-related  situations. 

Second,  because  information  on  a 
product's  efficacy  in  reducing  or 
preventing  toxicity  of  chemical  or 
biological  substances  is  important,  the 
agency  also  asked  when,  if  ever,  it  is 
eUiical  to  expose  volunteers  to  toxic 
chemical  and  biological  substances  to 
test  the  efficacy  of  products  that  may  be 
used  to  provide  potential  protection 
against  ihose  substances. 

Third,  because  these  products  are 
critically  important,  even  if  they  cannot 
be  ethically  tested  in  huinans  to 
demonstrate  efficacy,  the  agency  asked 
what  evidence  of  efficacy,  other  than 
that  fit>m  human  trials,  would  be 
appropriate  to  demonstrate  the  safety 
and  efficacy  of  products  that  may 
provide  protection  against  toxic 
chemical  and  biological  substances. 

In  a  related  dociunent  published  . 
elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  has  addressed  the  second 
and  third  issues  in  a  proposed 
regulation  that  discusses  the  evidence 
needed  to  demonstrate  efficacy  of  new 
drugs  for  use  against  lethal  or 
permanently  disabling  toxic  substances 
when  definitive  efficacy  studies  in 
humans  cannot  ethically  be  conducted. 
The  agency  believes  that,  if  issued,  this 
prop<»ed  rule  may  make  it  possible  to 
develop  evidence  sufficient  to  support 
approval  of  such  drugs  and  thus  should 
help  minimize  the  nrad  to  use 
investigational  products  in  military 
exigencies. 

With  respect  to  the  first  question, 
waiver  of  informed  consent  in  military 
operations,  FDA's  decision  to  revoke  the 
1990  interim  rule  is  based  on 
consideration  of  all  relevant  facts, 
including  FDA's  evaluation  of  DOD's 
experience  diuing  the  Persian  Gulf  War, 
FDA's  analysis  of  the  comments 
received  in  response  to  the  first  issue 
addressed  in  the  July  1997  request  for 
comments  on  whether  the  agency 
should  revise  or  revoke  the  interim  rule 
(62  FR  40996),  and  the  recent  enactmmt 
of  the  Defense  Authorization  Act. 

Section  731  of  the  Defense 
Authorization  Act,  amending  10  U.S.C 
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1107(f).  became  effective  on  October  17, 
1998.  Under  10  U.S.C.  1107(f).  the 
Commissioner  of  Food  and  Drugs  no 
.  longer  has  the  authority  to  make  waiver 
of  informed  consent  decisions  in 
military  operations  because  10  U.S.C. 
1107(f)(1)  explicitly  vests  the  authority 
to  waive  the  act's  informed  consent 
requirement  in  the  President.  Section 
1107(f)(1)  of  Title  10  provides  for  such 
wraiver  in  the  case  of  the  administration 
of  an  investigational  new  drug  or  drug 
unapproved  for  its  applied  use  to  a 
member  of  the  armed  forces  in 
connection  with  the  member's 
participation  in  a  particular  miUtary 
operation.  Section  1107(f)(1)  of  Title  10 
authorizes  the  President  to  waive 
informed  consent  if  the  President  finds 
that  obtaining  informed  consent  is:  (1) 
Not  feasible;  (2)  contrary  to  the  best 
interests  of  the  member;  or  (3)  not  in  the 
interests  of  national  secxxrity.  The  first 
two  grounds  (lack  of  feasibility  or 
contrary  to  the  best  interests  of 
recipients)  are  specified  in  section 
505(i)  of  the  act  (21  U.S.C.  355(i)). 

Section  1107(f)(2)  of  Title  10  provides 
that,  in  making  a  determination  to  waive 
informed  consent  on  the  grounds  that  it 
is  not  feasible  or  contrary  to  the  best 
interests  of  the  armed  services  member, 
the  President  shall  apply  the  standards 
and  criteria  that  are  set  forth  in  the 
relevant  FDA  regulations  for  a  waiver  of 
the  prior  consent  requirement  on  that 
ground. 

Because  section  1107(f)(1)  of  Title  10 
refers  to  waiver  of  informed  consent  in 
connection  with  military  operations,  the 
relevant  FDA  regulations  referenced  in 
section  1107(f)(2)  of  Title  10  would  be 
any  regulations  dealing  with  waivers  in 
this  context.  As  discussed  previously, 
FDA  originally  issued  such  regulations 
as  an  interim  final  rule  in  1990  (55  FR 
52814,  December  21, 1990),  at 
§  50.23(d)(1)  through  (d)(4).  These 
regtilations  consisted  of  procedures  to 
be  followed  by  the  Assistant  Secretary 
of  Defense  (Health  Affairs)  and  the 
Commissioner  of  Food  and  Drugs 
(§  50.23(d)(1)):  standards  and  criteria  for 
granting  such  waivers  (§  50.23(d)(1)  and 
(d)(2)):  a  discretionary  provision  for 
consultation  with  advisory  committees 
(§  50.23(d)(3))  and  time  limits  for  such 
waivers  f§  50.23(d)(4)).  These 
regulations  conflict  with  section 
1107(f)(1)  of  Title  10  in  that  they  vest 
FDA's  Commissioner  with  the  authority 
to  make  such  waiver  decisions. 

As  reflected  in  a  number  of  the 
comments  FDA  received  on  the  1990 
interim  rule,  many  people  addressed  the 
issue  of  whether  waiver  of  informed 
consent  in  military  operations  involving 
military  personnel  is  ever  acceptable, 
and  if  so,  when.  In  the  Defense 


Authorization  Act,  Congress  has 
addressed  that  issue  by  explicitly 
providing  for  waiver  of  the  informed 
consent  requirement  by  the  President  in 
certain  situations.  In  light  of  the 
immediate  effective  date  of  the  Defense 
Authorization  Act,  the  agency  believes 
that  it  is  critical  to  have  in  place 
adequate  criteria  and  standards  for  the 
President  to  apply  in  making  an 
informed  consent  waiver  determination. 
Based  on  the  extensive  examination  of 
issues  associated  vnXh  the  existing 
interim  final  rule  during  the  last  8  years, 
the  agency  has  developed  a  new  rule 
consistent  with  the  Defense 
Authorization  Act  that  contains  new 
strengthened  criteria  and  standards  that 
the  President  can  use  in  making 
informed  consent  waiver 
determinations.  The  agency  beheves 
that  it  is  in  the  public  interest  to  have 
these  new  criteria  and  standards  in 
place  and  available  for  use  should  the 
President  be  called  upon  to  make  a 
waiver  determination  while,  at  the  same 
time,  it  solicits  public  comments  on 
these  criteria  and  standards.  These  new 
criteria  and  standards  are  discussed  in 
greater  detail  later  in  this  document. 

n.  Comments  Received  on  Whether  to 
Revoke  or  Amend  the  1990  Interim 
Rule 

The  agency  received  134  comments 
on  wheUier  it  should  revoke  or  amend 
the  1990  interim  rule:  Of  these,  119 
comments  expressed  opposition  to  the 
interim  rule  and  recommended  that  it  be 
permanently  revoked,  7  comments 
recommended  changes  to  the  interim 
rule,  2  comments  supported  retention  of 
the  interim  rule,  and  6  comments 
misimderstood  the  scope  of  the  interim 
rule  and  provided  comments  on  a 
different  regulation. 

A.  Summary  of  Comments 
Recommending  That  the  Interim  Rule 
Be  Revoked 

The  119  conunents  that  recommended 
the  revocation  of  the  interim  rule  were 
signed  by  160  individuals  including 
veterans,  veterans'  relatives,  active 
military  personnel,  active  military 
famihes,  ethicists,  physicians,  other 
health  care  providers,  and  private 
citizens,  as  well  as  from  an  advocacy 
group  for  ailing  Persian  Gulf  Veterans, 
an  organization  representing  grassroots 
veterans'  organizations  in  America  and 
England,  and  a  nonprofit  pubfic  interest 
organization. 

Most  of  these  comments  opposed  the 
agency's  continued  use  of  the  interim 
rule  after  the  experience  of  the  Persian 
Gulf  War.  Many  thought  it  should  never 
have  been  used.  Specifically,  114 
comments  stated  that  informed  consent 


was  absolutely  essential  and  that 
military  personnel,  like  other 
nonmilitary  citizens,  should  receive 
adequate  information  about  an 
investigational  product  before  its  use 
and  have  the  right  to  refuse  to  receive 
it.  Seventeen  comments  stressed  the 
need  for  followup  of  possible  adverse 
reactions  to  investigational  products, 
and  15  comments  indicated  that  DOD 
could  not  fulfill  its  responsibilities  even 
if  FDA  required  adequate  followup  and 
other  requirements  as  part  of  a  new 
regulation.  Five  comments  stated  that 
EXDD  had  shown  itself  to  be  incapable  of 
adequate  oversight  and  recordkeeping 
and  three  comments  noted  that  the 
interim  rule  had  not  been  implemented 
by  DOD  as  had  been  intended.  Several 
comments  suggested  that  if  the  rule 
were  to  be  used  again,  there  must  be  an 
independent  board  of  medical  and 
ethical  experts,  there  must  be  an 
institutional  review  board  independent 
of  EKDD,  and  there  must  be  proper 
monitoring  that  could  only  be  done  by 
non-DOD  personnel. 

As  described  earlier  in  this  dociunent. 
The  Defense  Authorization  Act  answers 
the  controversial  question  of  whether 
waiver  of  informed  consent  in  military 
operations  is  ever  appropriate.  In 
passing  this  legislation.  Congress  has 
concluded  that  the  President  may  waive 
the  informed  consent  requirement  for 
military  persoimel  engaged  in  a 
particular  military  operation  in  certain 
situations.  The  comments  on  the  1990 
interim  rule  pointed  out  significant 
areas  that  needed  to  be  strengthened, 
including:  Provision  of  adequate 
information  about  an  investigational 
product  before  its  use;  adequate 
followup  to  assess  whether  there  are 
adverse  health  consequences  that  result 
from  the  use  of  the  investigational 
product;  adequate  oversight, 
accountability,  and  recordkeeping  when 
investigational  agents  are  used;  and 
involvement  of  non-DOD  personnel  in 
decisions  to  use  investigational 
products  vnthout  informed  consent.  All 
of  these  areas  have  been  addressed  in 
the  new  interim  rule  that  establishes  the 
criteria  and  standards  for  the  President 
to  use  in  making  an  informed  consent 
waiver  determination. 

B.  Summary  of  Comments 
Recommending  Changes  to  the  Interim 
Rule 

Seven  comments  recommended 
changes  to  the  interim  rule.  Three  of 
these  comments  recommended  that  the 
rule  be  suspended  and  reconsidered 
only  if  their  modifications  were  adopted 
and  adhered  to  by  DOD. 

Two  comments  recommended  that  a 
process  be  established  for  the  President 
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to  authorize  the  use  of  investigational 
products  without  informed  consent  in 
militaiy  conflicts. 

The  Defianse  Authorization  Act 
establishes  the  President  as  the  sole 
authority  for  mnlnng  a  waiver  of 
informed  consent  determination  for 
military  personnel  involved  in  a 
particular  military  operation.  Thus,  the 
process  recommended  by  these 
comments  has  already  been  established 
through  legislation.  FDA  will  be 
involved  in  this  process  through  its 
traditional  role  of  reviewing  specific 
protocols  under  its  investigational  new 
onig  (IND)  regulations. 

Que  comment  recommended  that  the 
rule  be  amended  to  require:  (1)  That 
reasonable  efibrts  be  made  to  inform 
individuals  in  advance  that 
investigational  products  are  to  be  used, 
(2)  that  the  extent  and  appropriateness 
of  the  infonnation  provided  be 
determined  by  the  Commissioner  of 
FDA,  (3)  that  all  individuals  exposed  to 
investigational  products  be  informed  no 
later  than  1  year  after  their  use,  and  (4) 
that  there  be  established  a  publicly 
accessible  site  for  continuous  access  to 
the  most  updated  scientific  infonnation 
on  these  products. 

The  agency  agrees  with  this  comment 
and  has  incorporated  the  suggested 
requirements  into  the  new  interim  rule. 
Hie  interim  rule  requires  that  each 
member  involved  in  the  military 
operation  be  given,  prior  to  the 
administration  of  the  investigational 
new  drug,  a  specific  written  information 
sheet.  That  information  sheet  is  to 
include  infonnation  (in  addition  to 
infonnation  required  by  10  U.S.C. 
1107(d))  concerning  the  investigational 
new  dnig,  the  risks  and  benefits  of  its 
use,  potential  side  eCBacts,  and  other 
pertinent  information  about  the 
appropriate  use  of  the  product.  Under 
10  U.S.C.  1107(d),  the  information  sheet 
is  required  to  contain  the  following:  (1) 
Clear  notice  that  the  drug  being 
administered  is  an  investigational  new 
drug  or  a  drug  unapproved  for  its 
applied  use;  (2)  the  reasons  why  the 
investigational  new  drug  or  drug 
unapproved  for  its  applied  use  is  being 
adndnistered;  (3)  information  regarding 
the  possible  side  effiscts  of  the 
invMtigational  new  drug  or  drug 
unapproved  for  its  applied  use, 
including  any  known  side  efiiects 
possible  as  a  result  of  the  interaction  of 
such  drug  with  other  drugs  or 
treatments  being  administered  to  the 
members  receiving  such  drug:  and  (4) 
such  other  information  that,  as  a 
condition  of  authorizing  the  use  of  the 
investigational  new  drug  or  drug 
unapproved  for  its  applied  use,  the 
Secretary  of  Health  and  Human  Services 


may  require  to  be  disclosed.  FDA 
intends  to  review  the  information  sheet 
as  part  of  its  review  of  the  use  of  the 
investigational  product  imder  an  IND  in 
order  to  determine  its  adequacy.  Tlie 
interim  rule  also  requires  DOD  to 
provide  public  notice  in  the  Federal 
Register  describing  each  waiver  of 
informed  consent  determination,  a 
summary  of  the  most  updated  scientific 
information  on  the  products  used,  as 
well  as  other  pertinent  information. 

One  comment  from  an  individual  who 
was  employed  at  the  U.S.  Army  Medical 
Materiel  Development  Activity,  FL 
Detrick.  MD,  during  the  Gulf  War,  and 
who  served  for  22  years  as  an  Army 
officer,  stated  that  "[ajs  the  largest 
training  organization  in  the  United 
States,  perhaps  in  the  world,  DoD 
clearly  has  the  capacity  tfnd  resources  to 
provide  adequate  information  to  each 
service  member  before  he  or  she  takes 
or  uses  an  investigational  product." 
Based  on  this  reasoning,  the  Army 
officer  suggested  that  the  rule  be 
amended  and  that  DOD  could,  and 
should,  institute  training  programs  early 
in  each  service  member's  military 
career.  Specifically,  this  comment 
recommended  that  FDA  demand 
adequate  training  as  part  of  the 
informed  consent  process  and  require 
that  DOD  develop  and  validate  training 
guidelines  for  the  use  of  investigationu 
products  that  might  be  used  under  a 
waiver  during  all  phases  of  product 
development. 

The  agency  agrees  with  this  comment. 
The  interim  rule  now  requires  DOD  to 
provide  training  to  the  appropriate 
medical  personnel  and  potential 
recipients  on  the  specific  investigational 
new  drug  to  be  administered  prior  to  its 
use. 

Two  comments  stressed  that  FDA 
should  regard  itself  as  acting  on  behalf 
of  the  troops,  not  on  behalf  of  the 
military  or  the  DOD.  These  comments 
recommended  that  the  interim  rule  be 
suspended  or  revoked  imtil  the  agency 
critically  reviewed  requests  from  DOD 
to  waive  informed  consent  that 
contained  the  following  documentation: 
(1)  Documentation  bom  DOD  that 
identified  the  threat,  its  nature,  and  its 
likelihood;  (2)  dociunentation  firom  DOD 
that  administration  of  the  proposed 
treatment  is  likely  to  be  effective  against 
that  threat;  (3)  documentation  from  DOD 
that  detailed  concurrent  conditions 
(such  as  environmental  and 
occupational  conditions,  treatment 
regimens  that  may  be  employed  by 
troops  serving  in  the  forces  to  be 
treated)  that  could  alter  the  effects  of  the 
proposed  treatment;  (4)  doounentation 
from  DOD  that  demonstrated  that 
military  medical  services  are  capable  of 


delivering  qualified  personnel  and 
adequate  supplies  of  necessary  medical 
material  to  the  specific  theater  of 
operations;  (5)  documentation  from 
DOD  that  establishes  that  the 
recordkeeping  systems  are  capable  of 
tracking  the  proposed  treatment  from 
supplier  to  point  of  administration;  and 
(6)  documentation  that  demonstrates 
that  there  are  medical  followup  plans 
for  troops  receiving  the  proposed 
treatment.  These  commenta  stated  that 
this  documentation  should  be  made 
public  and  public  comment  should  be 
sought  regarding  the  performance  of 
both  DOD  and  FDA.  These  commenta 
stated  that  if  these  requirementa  could 
be  met,  adequate  information  would 
need  to  be  provided  to  the  troops  by 
individuals  with  whom  they  have  daily 
contact. 

The  agency  agrees  with  the 
suggestions  for  documentation 
contained  in  these  conunenta  and  has 
incorporated  them  into  the  new  interim 
rule.  Under  the  new  interim  rule,  each 
member  involved  in  the  military 
operation  will  be  given,  prior  to  the 
administration  of  the  investigational 
new  drug,  a  specific  written  information 
theet.  This  information  sheet  is 
required,  imder  10  U.S.C.  1107(d),  to 
contain  specific  information.  The 
interim  rule  incorporates  this 
requirement  by  reference  and  requires 
the  disclosure  of  risks  and  benefita  of 
the  use  of  the  investigational  product, 
potential  side  effects,  and  other 
pertinent  information  about  the 
appropriate  use  of  the  product. 

C.  Comments  in  Support  of  Retaining 
the  Interim  Rule 

The  agency  received  two  commenta  in 
support  of  retaining  the  interim  rule  as 
written — one  frt}m  DOD  and  the  other 
from  a  physician  from  academia.  This 
latter  comment  stated  that: 

It]he  oi-ganization  and  activities  of  tlie  DOD 
are  not  meant  to  be  either  democratic  or 
reliant  upon  informed  consent.  However,  the 
goal  of  DOD  activities  in  combat  situations  is 
victory,  and  with  that  end  in  sight,  it  is 
reasonable  to  expect  tlut  the  condition  of  the 
troops  is  considered  carefully  by  DOD 
leadership.  Decisions  pertinent  to  the  use  of 
investigational  drugs  writhout  informed 
consent  will  most  likely  represent  the  best 
interests  of  military  personnel  and  the 
nation. 

DOD's  conunenta  in  support  of 
maintaining  the  interim  nile  were 
similar  to  those  expressed  by  DOD  in 
requesting  the  interim  rule  initially  (see 
the  Assistant  Secretary  of  Defense 
(Health  Affeirs)  letter  of  October  30, 
1990,  to  the  Assistant  Secretary  for 
Health,  HHS,  quoted  in  the  preamble  to 
the  interim  rule  (55  FR  52814),  and  in 
ita  September  13, 1996,  response  to  the 
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May  7, 1996.  petition  to  FDA  requesting 
that  the  Commissioner  repeal  the 
interim  rule  (see  summary  in  the  July 
1997  request  for  comments  (62  FR 
40996  at  41000)). 

As  previously  stated.  Congress  now 
has  passed  legislation  providing  for 
waiver  of  the  informed  consent 
requirement  by  the  President  in  certain 
military  situations,  thus,  recognizing  the 
need  for  waiver  in  limited  situations. 
The  agency,  however,  believes  that  the 
criteria  and  standards  contained  in  the 
1990  interim  rule  are  not  sufficient  and 
has  therefore  established  new  critOTia 
and  standards  for  the  President  to  apply 
in  making  an  informed  consent  waiver 
determination. 

D.  Other  Comments  on  the  Interim  Rule 

A  comment  from  Chairman  Arlen 
Specter  and  Ranking  Minority  Member 
John  D.  Rockefeller  IV,  Senate 
Committee  on  Veterans'  Afiiairs,  stated 
that  whether  the  rule  should  be  revoked 
or  not  "*  *  *  is  a  complex  decision  that 
needs  to  be  carefully  ccmsidered,  with 
input  from  health  care  professionals, 
ethidists,  active  duty  military  personnel, 
veterans,  and  the  general  pdbhc."  They 
iirged  FDA,  if  it  decided  not  to  revoke 
the  rule,  to  ensure  that  a  process  is 
instituted  to  provide  maximum 
protection  to  "*  *  *  the  health  and  well- 
being  of  military  personnel  prior  to. 
during,  and  subsequent  to  a  combat 
situation."  They  stressed  the  importance 
of  establidiing  a  process  prior  to  any 
combat  situation  that  would:  (1)  Lay  out 
how  dedsimis  would  be  reached  in  a 
timely  manner;  (2)  require  institutional 
review  boards  (KB's)  used  during  this 
process  to  consist  of  at  least  three 
persons  independent  of  DOD  because 
the  IRB  will  be  making  decisions  that 
result  in  the  loss  of  ri^ts  of  a  large 
group  of  individuals  and  obiectivity  is 
essential:  (3)  require  health  surveillance 
data  from  well-aesigned  data  collection 
forms  be  used  to  assess  the  potential 
health  consequences  of  the  use  of 
j>roducts  and  to  modify  decisions  as 
.information  is  gained;  and  (4)  require , 
compliance  with  mechanisms  for  review 
and  sanctions  be  put  in  place. 

The  agency  agrees  that  the  decisions 
associated  with  the  interim  rule  have 
been  complex  and  there  is  a  need  to 
institute  a  process  that  will  provide 
maximum  protection  to  military 
personnel.  The  Defense  Authorization 
Act  vests  authority  in  the  President  to 
make  a  waiver  of  informed  consent 
determination,  and  it  vests  in  the 
President  the  process  by  which  such 
decisions  shall  be  made.  FDA  beUeves 
that  this  process,  which  includes  use  of 
the  criteria  and  standards  in  the  new 
interim  final  rule,  will  provide  the 


protection  of  the  health  and  well-beii^ 
of  military  personnel  urged  by  the 
conunents.  As  suggested  by  this 
comment,  the  new  interim  rule  requires 
the  IRB  to  include  at  least  three 
nonaffiliated  members  who  are  not 
employees  or  officers  of  the  Federal 
Government. 

In  response  to  the  suggestion  that  the 
rule  reqiiire  health  siuveillance  to  assess 
the  potential  health  consequences  of  the 
use  of  the  product  and  to  modify 
decisions  as  information  is  gained,  the 
new  interim  rule  contains  two 
provisions.  One  requires  DOD  to 
provide  adequate  followup  to  assess 
whether  there  are  beneficial  or  adverse 
health  consequences  that  result  from  the 
use  of  the  investigational  product.  The 
second  requires  DOD  to  report  to  FDA 
and  to  the  President  any  changed 
circumstances  relating  to  the  standards 
and  criteria  contained  in  the  rule  or  that 
otherwise  might  afiiect  the 
determination  to  use  an  investigational 
new  drug  without  informed  consenL 

In  response  to  the  comment's 
recommendation  that  the  process 
require  compliance  with  mechanisms 
for  review  and  sanctions,  the  agency 
notes  that  the  Defense  Authorization 
Act  requires  the  Secretary  of  Defense,  if 
the  President  grants  the  requested 
waiver,  to  submit  to  the  chairman  and 
ranking  minority  member  of  each 
congressional  defense  committee  a 
notification  of  the  waiver,  together  with 
the  written  detomination  of  the 
President  and  the  Secretary  of  Defense's 
justification  for  the  request  for  the 
waiver  of  informed  consent  (see  10 
U.S.C.  1107(f)(3)(B)).  The  new  interim 
rule  builds  in  accountability  and 
compliance  by  requiring  the  Secretary  of 
Defense  to  certify  and  document  to  the 
President  that  the  standards  and  criteria 
in  the  rule  have  been  met,  including  the 
criteria  that  use  of  the  investigational 
drug  without  informed  consent 
otherwise  conforms  with  applicable 
law.  Furthw,  the  new  interim  rule  notes 
that  "[n]othing  in  these  criteria  or 
standards  is  intended  to  preempt  or 
'limit  FDA's  and  DOD's  authority  or 
obligations  imder  applicable  statutes 
and  regulations."  The  agency  notes  that 
the  mechanisms  for  review  and 
sanctions  imder  the  IND  regulations 
apply  to  the  DOD  and  its  employees 
involved  in  the  use  of  products  subject 
to  FDA  regulation. 

In  response  to  the  comment's 
suggestion  that  the  process  include 
public  disclosiue,  the  new  interim  rule 
requires  DOD  to  provide  public  notice 
in  the  Federal  Register  as  soon  as 
practicable  and  consistent  with 
classification  requirements  describing 
each  waiver  of  informed  consent 


determination,  a  summary  of  the  most 
updated  scientific  information  on  the 
products  used,  and  other  pertinent 
information. 

The  agency  has  concluded  that  the 
issues  associated  with  the  1990  interim 
rule  are  very  complex  and  difficult,  as 
recognized  by  Senators  Specter  and 
Rockefeller.  As  described  in  detail  in 
FDA's  July  1997  request  for  comments, 
there  has  been  extensive  examination  of 
issues  associated  Mrith  the  1990  interim 
rule  during  the  last  8  years.  In  addition 
to  FDA's  July  1997  request  for 
comments,  the  issues  have  been 
examined  in  comments  submitted  to  the 
agency  in  the  30-day  comment  period 
following  the  rule's  publication  in  the 
Fedwal  Register  on  December  21, 1990; 
in  Utigation  (Doe  v.  Sullivan,  756  F. 
Supp.  12, 14  (D.D.C.  1991));  in  a  May  6, 
1994,  United  States  Senate  Committee 
on  Veterans'  Affairs  hearing  on  "Is 
Military  Research  Hazardous  to 
Veterans'  Health?  Lessons  From  World 
War  n.  the  Persian  Gulf,  and  Today;" 
reviews  conducted  by  the  Presidential 
Advisory  Committee  on  Gulf  War 
Veterans'  Illnesses;  and  in  the  Public 
Citizen,  the  National  Veterans  Legal 
Services  Program,  and  the  National  Gulf 
War  Resource  Center,  Inc.,  May  7, 1996, 
petition  to  FDA  requesting  that  the 
Commissioner  repeal  the  interim  rule. 

The  agency  believes  that  exceptions 
from  the  informed  consent  requirement 
should  apply  rarely  and  only  when 
sufficient  additional  protections  are 
provided  to  the  military  personnel 
affected. 

m.  Revocation  of  the  1990  Interim  Rule 

The  agency  recognizes  that  there  may 
be  future  mifitary  combat  situations 
where  U.S.  military  personnel  are  at  risk 
of  exposure  to  chemical  and  biological 
weapons  and  that  DOD  has  a  critical 
and  legitimate  interest  in  protecting 
military  personnel  from  such  chemical 
and  biological  agents.  This  was  the  basis 
for  FDA's  1990  interim  rule  issued  in 
anticipation  of  the  Persian  Gulf  War  that 
gave  DOD  the  authority  to  use  specified 
investigational  products  to  provide 
potential  protection  against  chemical 
and  biological  warfare  agents  without 
obtaining  informed  consent  ftom 
individiul  service  personnel. 

A.  DOD's  Experience  in  Implementing 
the  Rule  During  the  Persian  Gulf  War 

DOD's  experience  during  the  Gulf 
War  with  pyridostigmine  bromide  and 
the  botulinum  toxoid  vaccine  was 
described  in  detail  in  the  July  1997 
request  for  comments  (62  FR  40996  at 
40998  through  41000).  A  brief  summary 
of  this  experience  follows. 
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In  December  1990,  DOD  submitted 
protocols  imder  IND's  and  requests  for 
waiver  of  informed  consent  for  (1) 
Pyridostigmine  bromide  30-milligram 
tablets,  a  potentially  useful  pretreatment 
against  soman,  a  nerve  gas;  and  (2)  the 
botulinum  toxoid  vaccine,  potentially 
protective  against  toxins  produced  by 
Qostridium  botulinum  (the  bacterium 
that  produces  the  toxin  that  causes 
botiilism).  The  Commissioner  approved 
both  of  DOD's  waiver  requests  and  each 
product  was  administered  to  some  of 
the  military  persoimel  who  participated 
in  Operation  Desert  Storm.  FDA's 
agreement  to  waive  the  informed 
consent  requirement  was  based,  in  large 
part,  on  EXDD's  agreement  to  provide 
and  disseminate  specified  information 
on  these  products  to  military  personnel 
and  upon  adherence  to  labeling  and 
other  prescribed  requirements  for  the 
use  of  investigational  products. 

Conaurent  with  the  agency's  request 
for  comments  on  the  interim  rule.  FDA 
was  also  evaluating  DOD's  experience  in 
implementing  IND's,  as  well  as  waivers 
under  the  interim  rule,  during  the  Gidf 
War  in  order  to  obtain  specific  factual 
information  and  to  assess  DOD's 
compliance  with  FDA  requirements.  In 
the  agency's  ongoing  evaluation  of  the 
use  of  investigational  products  in  the 
Persian  Gulf,  the  agency  identified 
significant  deviations  from  Federal 
re^pilations  published  in  Title  21,  Code 
of  Federal  Regulations  (CFR),  parts  50 
and  312  (21  CFR  parts  50  and  312). 
These  deviations  were  set  forth  in  a  July 
22,  1997,  and  a  December  2, 1997,  letter 
from  the  Lead  Deputy  Commissioner  of 
the  Food  and  Drug  Administration  to 
the  Acting  Deputy  Secretary  of  Defense 
for  Health  Affairs  (Refs.  1  through  3). 
The  noted  deviations,  and  the  relevant 
observations  that  formed  the  basis  for 
the  conclusion  that  deviations  had 
occurred,  are  summarized  in  the 
following  paragraphs. 

1.  Pyridostigmine  Bromide 

There  was  a  failure  to  meet  the 
conditions  set  by  the  Commissioner  for 
granting  a  waiver  bom  the  informed 
consent  requirements  under  the  1990 
interim  rule  for  pyridostigmine 
bromide.  FDA's  agreement  to  waive  the 
informed  consent  requirement  at  the 
time  of  the  Gulf  War  was  based,  in  large 
part,  on  DOD's  agreement  to  provide 
and  disseminate  information  on 
pyridostigmine  to  all  military  personnel. 
Based  on  DOD  statements  to  FDA  as 
well  as  FDA's  own  evaluation,  FDA  has 
concluded  that  the  information  sheet  on 
pyridostigmine  was  not  provided  and 
disseminated  to  military  personnel  in 
the  Gulf  as  required  by  the 
Commissioner's  letter  granting  the 


waiver  under  the  interim  rule.  Because 
inadequate  information  was  provided  to 
the  soldiers,  at  least  some  soldiers  either 
took  the  wrong  amount  of 
pyridostigmine  or  disregarded  orders  to 
take  it  completely. 

There  was  a  failure  to  collect,  review, 
and  make  reports  of  adverse  experiences 
attributed  to  the  use  of  pyridostigmine 
bromide  in  a  timely  manner.  Although 
the  agency  waived  the  requirements  of 
§  312.32  in  regard  to  the  3-  and  10-day 
time  limits  for  the  reporting  of  adverse 
experiences,  the  agency  expected  DOD 
to  make  a  reasonable  effort  to  collect, 
review,  and  make  reports  of  adverse 
clinical  consequences  attributed  to  the 
use  of  the  product  in  as  timely  a  manner 
as  conditions  permitted. 

There  was  a  failiue  to  label 
pyridostigmine  bromide  with 
investigational  labeling  as  required  by 
FDA  regulations.  FDA  had  agreed,  as 
requested  by  DOD,  to  waive  the 
provisions  of  §  312.6  in  order  to  allow 
DOD  to  employ  the  phrase  "For  military 
use  and  evaluation"  in  place  of  the 
statement  ordinarily  mandated  for  use 
on  the  immediate  package  of  an 
investigational  drug  product,  which 
reads  "Caution:  New  Drug — ^Limited  by 
Federal  (or  United  States)  Law  to 
Investigational  Use".  FDA's  waiver  of 
the  standard  statement  was  on  condition 
that  all  of  the  product  distributed  to 
service  members  would  carry  the  new 
"military  use"  labeling.  Based  on 
information  provided  to  the  agency, 
FDA  believes  that  the  pyridostigmine 
bromide  distributed  to  military 
personnel  in  the  Persian  Gulf  was  not 
labeled  as  required  by  the  conditions  of 
the  waiver. 

2.  Botuliniun  Toxoid  Vaccine 

There  was  a  failure  to  ensure  that  the 
investigation  was  conducted  in 
accordance  with  the  general 
investigational  plan  for  the  botuliniun 
toxoid  vaccine  during  the  Gulf  War.  The 
protocol  for  the  botulinum  toxoid 
vaccine  stated  that  each  botulinum 
toxoid  vaccine  dose  was  to  be  recorded 
in  the  individual's  permanent 
immunization  record.  This  was  not 
done. 

There  was  also  a  failure  to  maintain 
adequate  records  showing  the  receipt, 
shipment,  and  disposition  of  the 
investigational  product  botulinum 
toxoid  vaccine  as  required  by  §§  312.57 
and  312.59. 

On  January  8, 1991,  FDA  granted 
DOD's  request  for  a  waiver  of  informed 
consent  imder  the  interim  final  rule  for 
use  of  the  botulinum  toxoid  vaccine 
during  the  Gulf  War.  However, 
following  the  cessation  of  combat 
activities  DOD  advised  FDA  in  a  March 


15, 1991,  letter  that  the  military 
command  in  the  theater  of  operations  in 
the  Persian  Gulf  decided  to  administer 
the  botulinum  toxoid  vaccine  on  "a 
voluntary  basis."  This  letter  did  not 
state  whether  informed  consent  was 
obtained. 

The  military  command's  decision  to 
allow  administration  of  the  vaccine  on 
a  voluntary  basis  indicates  that  the 
criteria  for  granting  a  waiver  under  the 
interim  rule  was  no  longer  met; 
specifically  that  "•  •  *  preservation  of 
the  health  of  the  individual  and  the 
safety  of  other  personnel  require  that  a 
particular  treatment  [botulinum  toxoid 
vaccine]  be  provided  to  a  specified 
group  of  military  personnel,  without 
regard  to  what  might  be  an  individual's 
personal  preference  for  no  treatment  or 
for  some  alternative  treatment."  If  the 
criteria  for  waiver  were  not  met,  DOD 
was  required  to  obtain  and  document 
the  informed  consent  of  military 
personnel  receiving  the  vaccine  in 
accordance  with  §§  50.25  and  50.27. 
Without  signed  consent  forms  to 
doctunent  that  informed  consent  was 
obtained,  and  based  on  testimony  bova 
Persian  Gulf  War  veterans  that 
information  on  the  vaccine  was  not 
uniformly  given  to  military  personnel, 
the  agency  has  concluded  that  informed 
consent  was  not  routinely  obtained  fitnn 
military  personnel  who  received  the 
l)otulinum  toxoid  vaccine  in  accordance 
with  FDA  regulations. 

Experience  with  the  use  of  the  waiver 
provision  of  the  1990  interim  rule 
suggests  two  conclusions:  (1)  To  the 
extent  possible,  military  personnel 
should  receive  treatments  whose  safety 
and  efiiectiveness  have  been  fully 
evaluated:  (2)  where  it  is  necessary  to 
utilize  investigational  agents  and  to 
waive  informed  consent^  new  standards 
and  criteria  for  doing  so  should  be 
developed  that  will  better  ensure 
protection  of  the  troops  receiving  the 
investigational  product. 

B.  Future  Use  of  FDA-Regulated 
Products  by  DOD 

FDA  has  concluded  that  there  are 
important  ways  for  the  agency  to 
contribute  to  DOD's  mandate  to  protect 
miUtary  personnel  that  are  consistent 
with  FDA's  mission  and  regulations. 
FDA's  existing  mechanisms  for 
providing  access  to  investigational 
products  under  an  IND  will  continue  to 
be  available  to  any  entity  that  compUes 
with  the  agency's  specified 
requirements.  Both  DOD  and  FDA 
recognize,  however,  that  some  of  the 
IND  requirements  may  not  be  feasible  in 
certain  combat  situations.  Based  on  the 
lessons  from  use  of  investigational 
agents  during  the  Gulf  War,  the  agency 
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believes  that  DOD's  needs  can  best  be 
met  through  DOD's  support  of  drug 
development  efforts  leading  to  approval 
of  products  found  to  be  safe  and 
effective. 

FDA  shares  DOD's  goal  of  getting  the 
best  products  to  military  personnel. 
Thus,  FDA  is  committed  to  working 
with  DOD  to  resolve  the  safety  and 
effectiveness  questions  that  may  allow 
FDA  to  approve  the  drug  and  biological 
products  for  use  in  military  operations 
and  during  military  exigencies.  In  order 
to  provide  pharmaceutical  agents  that 
are  safe  and  effective  in  protecting 
mihtaiy  personnel,  the  agency  believes 
that  DOD  must  focus  its  efforts  on  drug 
development.  The  agency  notes  that 
under  existing  regulations  it  can 
expedite  access  to  new  drugs  by 
accelerating  approval  (subpart  H  of  21 
CFR  part  314  and  subpart  E  of  21  CFK 
part  601).  In  addition,  consistent  with 
the  recent  changes  to  the  act  on  fast 
track  products  made  in  the  Food  and 
Drug  Administration  Modernization  Act 
of  1997,  FDA  is  committed  to 
facilitating  development  and  expediting 
the  review  of  drugs  for  serious  and  life- 
threatening  conditions  that  address 
unmet  needs  (section  506  of  the  act  (21 
U.S.C.  356)).  Moreover,  FDA  is 
proposing  an  additional  mechanism  for 
product  approval  that  is  described 
elsewhere  hi  this  issue  of  the  Federal 
Register  and  that  relates  to  the  evidence 
needed  to  demonstrate  safety  and 
efBcacy  for  drug  and  biological  products 
for  use  against  lethal  or  toxic  substances 
when  efficacy  studies  in  himians  cannot 
ethically  be  conducted. 

In  order  to  minimize  the  need  to  use 
investigational  products  during  miUtary 
exigencies.  DOD  and  FDA  have  formed 
a  working  group  for  the  purpose  of 
assisting  DOD  in  its  drug  development 
efforts  related  to  these  products.  DOD 
has  agreed  to  identify  those  products 
that  may  provide  protection  to  military 
members,  develop  appropriate  drug 
development  plans  for  each  product, 
and  establish  a  time&ame  for 
completion. 

FDA  recognizes,  however,  that  in  rare 
instances  investigational  products  may 
need  to  be  used  by  DOD  in  deployment 
situations.  The  enactment  of  the  Defense 
Authorization  Act  reflects  this  fact  and 
calls  for  the  implementation  of  a  process 
that  will  help  ensure  that  when 
infcnmed  consent  is  waived  it  will  be 
done  imder  standards  and  criteria  that 
will  help  protect  the  troops  receiving 
the  investigational  product. 
Accordingly,  FDA  has  issued  this  new 
interim  rule. 


IV.  Establishment  of  New  Standards 
and  Criteria 

A.  Description  of  New  Interim  Rule 

As  described  earher,  under  10  U.S.C. 
1107(f),  the  President  may  waive  the 
prior  consent  requirement  for  the 
administration  of  an  investigational  new 
drug  to  a  member  of  the  armed  forces  in 
connection  with  the  member's 
participation  in  a  particular  military 
operation.  The  statute  specifies  that 
only  the  President  may  waive  informed 
consent  and  that  the  President  may 
grant  such  a  waiver  only  if  the  President 
determines  in  writing  that  obtaining 
consent:  Is  not  feasible,  is  contrary  to 
the  best  interests  of  the  miUtary 
member,  or  is  not  in  the  interests  of 
national  security.  The  statute  further 
provides  that  in  making  this 
determination  based  on  the  grounds  that 
it  is  infeasible  or  contrary  to  the  best 
interests  of  the  military  member,  the 
President  shall  apply  the  standards  and 
criteria  that  are  set  forth  in  the  relevant 
FDA  regulations  for  a  waiver  of  the  prior 
informed  consent  requirements.  This 
interim  rule  contains  those  standards 
and  criteria.  The  statute  is  silent  about 
the  standards  and  criteria  that  the 
President  is  to  apply  in  making  a 
determination  that  obtaining  consent  is 
not  in  the  interests  of  national  security. 

"The  Defense  Authorization  Act 
authorizes  the  Secretary  of  Defense  to 
request  an  informed  consent  waiver 
determination  from  the  President.  The 
interim  rule  requires  the  Secretary  of 
Defense  to  certify  and  document  to  the 
President  that  the  standards  and  criteria 
in  the  interim  rule  have  been  met. 

Section  50.23(d)(l)(i)  through 
(d)(l)(iv)  contain  the  fundamental 
information  necessary  to  make  an 
informed  assessment  of  risks  and 
benefits.  Under  these  paragraphs,  the 
Secretary  of  Defense  must  certify  and 
dociunent  that:  (1)  The  extent  and 
strength  of  evidence  of  the  safety  and 
effectiveness  of  the  investigational  new 
drug  in  relation  to  the  medical  risk  that 
could  be  encountered  during  the 
military  operation  supports  the  drug's 
administration  under  an  IND;  (2)  the 
military  operation  presents  a  substantial 
risk  that  military  personnel  may  be 
subject  to  a  chemical,  biological, 
nudear.  or  other  exposure  likely  to 
produce  death  or  serious  or  life- 
threatening  injury  or  illness;  (3)  there  is 
no  available  satisfactory  alternative 
therapeutic  or  preventive  treatment  in 
rel^on  to  the  intended  use  of  the 
investigational  new  drug;  and  (4) 
conditioning  use  of  the  investigational 
new  drug  on  the  voluntary  participation 
of  each  member  could  significantly  risk 
the  safety  and  health  of  any  individual 


member  who  would  decline  its  use,  the 
safety  of  other  military  personnel,  and 
threaten  the  accomplishment  of  the 
military  mission. 

The  requirements  for  IRB  review  of 
protocols  for  military  use  of 
investigational  drugs  without  informed 
consent  have  been  strengthened  and 
further  specified.  Following  the  Gulf 
War.  the  agency  became  aware  that  a 
military  IRB,  upon  initial  review  of  the 
proposed  use  of  the  botulinum  toxoid 
vaccine  in  anticipation  of  the  Gulf  War. 
had  recommended  that  the  vaccine  be 
provided  with  informed  consent  (Ref. 
4).  The  proposed  use  was  subsequently 
reviewed  by  a  different  miUtary  IRB  that 
approved  its  use  without  informed 
consent.  It  is  not  clear  whether  the 
conclusions  of  the  initial  IRB  were 
shared  with  the  subsequent  IRB.  In 
order  to  ensure  adequate  and 
meaningful  IRB  review,  §  50.23(d)(l)(v) 
requires  the  duly  constituted  IRB  to  be 
responsible  for  tiie  review  of  the  study 
and  requires  that  the  IRB  review  and 
approve  the  investigational  new  drug 
protocol  and  the  administration  of  the 
investigational  new  drug  without 
informed  consent  as  a  prerequisite  for 
the  study  to  proceed.  It  also  requires 
EKDD's  request  for  a  waiver  to  include 
the  documentation  of  minutes  of  IRB 
meetings  at  which  the  protocol  was 
reviewed.  This  documentation  of 
minutes  is  reqxiired  by  21  CFR 
56.115(a)(2). 

Section  50.23(d)(2)  describes 
additional  requirements  that  pertain  to 
this  IRB  that  are  not  contained  in  FDA's 
IRB  regulations  part  56  (21  CFR  part  56). 
The  II&  must  include  at  least  3 
nonaffiliated  members  who  are  not 
employees  or  officers  of  the  Federal 
Government  (other  than  for  purposes  of 
membership  on  the  IRB).  The  quorum 
required  for  a  convened  meeting  must 
include  a  majority  of  the  members 
including  at  least  one  member  whose 
primary  concerns  are  in  nonscientific 
areas,  and,  if  feasible,  a  majority  of  the 
nonaffihated  members.  The  minutes  of 
IRB  meetings  at  which  the  protocol  is 
reviewed  are  to  be  provided  to  the 
Secretary  of  Defense  for  further  review. 

Section  50.23(d)(3)  describes 
additional  review  requirements  that 
pertain  to  this  IRB.  For  the  study  to  be 
abfe  to  proceed,  the  IRB  must  review 
and  approve  the  contents  of  the  required 
written  information  sheet  on  the 
investigational  product;  the  adequacy  of 
the  plan  to  disseminate  information, 
including  the  information  sheet  and 
other  information  (e.g.,  in  forms  other 
than  written),  to  potential  recipients;  the 
adequacy  of  the  information  and  the 
plans  for  its  dissemination  to  health 
care  providers,  including  potential  side 
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efiiscts,  contraindications,  potential 
interactions,  and  other  pertinent 
considerations;  and  an  informed 
consent  form,  as  reqiiired  by  part  50,  in 
those  drcimistances  in  which  £X)D 
determines  that  informed  consent  may 
be  obtained  firom  some  or  all  personnel 
involved.  In  addition.  §50.23(d)(4] 
requires  DOD  to  submit  to  FDA 
summaries  of  IRB  meetings  at  which  the 
proposed  protocol  has  been  reviewed. 

In  order  to  help  ensure  that  the 
President  is  provided  all  relevant 
infinmaticm  related  to  the  effects  of  the 
investigational  drug,  §  50.23(d)(l)(vi) 
requires  the  Secretary  of  Defense  to 
certify  and  document  in  his  or  her 
request  for  a  waiver  determination 
under  §  50.23(d)(1)  that  DOD  has 
nqilained:  (1)  llie  context  in  which  the 
investigatioaial  drug  will  be 
administered;  (2)  the  nature  of  the 
disease  or  condition  for  which  the 
preventive  or  therapeutic  treatment  is 
intended;  and  (3)  to  the  extent  there  are 
existing  data  or  information  available, 
inlbrmatian  on  conditions  that  could 
alter  the  effscts  of  the  investigational 
drug. 

In  order  to  help  ensure  better 
recordkeeping  than  occurred  during  the 
GuUWar.  850.23(d)(l)(vu).  (d)(l)(ix). 
and  (d)(l)(x)  require  the  Secretary  of 
Defense  to  document  and  certify  that 
DOD's  recordkeeping  system  is  capable 
of  tracking,  and  will  be  used  to  track  the 
proposed  treatment  from  the  supplier  to 
the  individual  recipient;  that  medical 
records  of  members  involved  in  the 
military  operation  will  accurately 
document  the  receipt  by  members  of  the 
notification  required  by 
S  5a23(d)(l)(viii)  as  well  as  any 
investigational  new  drugs  in  accordance 
with  FDA  regulations. 

In  order  to  help  ensiue  that  each 
military  member  is  provided  adequate 
infannation  on  the  investigational 
product.  §  50.23(d)(l)(viii)  requires  the 
Secretary  of  Defense  to  document  and 
certify  that  each  member  involved  in  the 
military  operation  will  be  given,  priw  to 
the  administration  of  the  investigational 
new  drug,  a  specific  written  information 
sheet  containing  specified  information. 
Section  50.23(d)(l)(xiv)  requires  the 
Secretary  of  Defense  to  document  and 
certify  that  DOD  will  provide  training  to 
the  appropriate  medical  personnel  and 
potential  recipients  on  the  specific 
investigational  new  drug  to  be 
administered  prior  to  its  use. 

In  response  to  comments  that  DOD 
must  provide  adequate  followup  to 
determine  whether  there  are  adverse 
consequences  to  the  use  of 
invest^tional  products. 
$  50.23(d)(l)(xi)  reqiiires  the  Secretary 
of  Defense  to  document  and  certify  that 


DOD  will  provide  adequate  followup  to 
assess  whether  there  are  beneficial  or 
adverse  health  consequences  that  result 
from  the  use  of  the  investigational 
product. 

Because  the  agency  believes  that 
exceptions  to  the  informed  consent 
requirement  should  be  made  rarely  and 
in  narrow  dmunstances  and  that  it  is 
preferable  to  establish  the  safety  and 
efficacy  of  products  before  their  general 
use  in  large  populations, 
§  50.23(d)(l)(xii)  requires  the  Secretary 
of  Defense  to  certify  and  document  that 
DOD  is  pursuing  drug  development  for 
the  investigational  drug  (that  could  be 
used  in  a  deployment  situation), 
including  a  time  line  for  such 
development,  and  marketing  approval 
with  due  diligence.  The  rule  contains 
two  provisions  to  help  ensure  that 
informed  consent  waiver  determinations 
continue  to  meet  the  standards  and 
criteria  of  this  rule  after  an  initial 
waiver  has  been  granted  by  the 
President.  Section  50.23(d)(l)(xv) 
requires  the  Secretary  of  Defnise  to 
certify  and  document  that  DOD  has 
stated  and  justified  the  time  period  for 
which  the  waiver  is  needed,  not  to 
exceed  1  year.  For  a  waiver  to  exceed  1 
year,  this  paragraph  requires  such  a 
waiver  to  be  separately  renewed  imder 
the  standards  and  criteria  contained  in 
SS0.23(d).  Section  50.23(d)(l)(xvi) 
places  a  continuing  obligation  cm  DOD 
to  report  to  the  FDA  and  to  the 
President  any  changed  circumstances 
relating  to  these  standards  and  criteria 
or  that  otherwise  might  affect  the 
determination  to  use  an  investigational 
new  drug  without  informed  consent. 

Section  50.23(dHl)(xiii)  has  been 
included  in  order  to  ensiue  that  FDA 
has  completed  its  review  of  the 
investigational  new  drug  protocol  and 
concluded  that  it  may  proceed  subject  to 
a  decision  by  the  President  on  the 
informed  consent  waiver  request.  FDA 
will  provide  a  written  notification  to 
DOD  after  it  has  completed  its  review  of 
the  investigational  new  drug  protocol. 
This  notification  may  either  grant 
permission  for  the  protocol  to  proceed 
subject  to  the  President's  decision  on 
the  informed  consent  waiver  request  or 
it  may  place  the  study  on  clinical  hold. 
DOD  should  not  proceed  with  a  protocol 
under  this  rule  until  it  has  received 
notification  from  FDA  that  the  protocol 
may  proceed.  As  discussed  later  in  this 
document,  the  agency  has  adopted  a 
change  in  part  312  to  help  ensure  that 
the  IND  review  process  is  efficiently 
applied  to  the  ^xse  of  investigational 
products  under  this  rule. 

In  response  to  a  number  of  comments, 
discussed  previously,  that  encouraged 
public  access  to  information  about 


products  for  which  an  informed  consent 
waiver  is  granted,  the  agency  has 
included  §  50.23(d)(l)(xvii)  in  the  rule. 
This  paragraph  requires  DOD  to  provide 
public  notice  as  soon  as  practicable  and 
consistent  with  classification 
requirements  through  notice  in  the 
Federal  Register  describing  each  waiver 
of  informed  consent  determination,  a 
summary  of  the  most  updated  scientific 
information  on  the  products  used,  and 
other  pertinent  information. 

Finally,  in  order  to  help  ensure  that 
DOD  adheres  to  applicable  statutes  and 
laws,  §  50.23(d)(l)(xviii)  requires  the 
Secretary  of  Defense  to  document  and 
certify  that  the  use  of  the  investigational 
drug  without  informed  consent 
otherwise  conforms  with  applicable 
law.  Section  S0.23(d)(5)  states  that 
"[nlothing  in  these  criteria  or  standards 
is  intended  to  preempt  or  limit  FDA's 
and  DOD's  authority  or  obligations 
under  applicable  statutes  and 
regulations." 

B.  Description  ofConfonning 
Amendments 

This  interim  rule  necessitates  a 
change  to  the  regulations  for  human 
drugs  so  that  those  regulations  are 
consistent  with  this  rule.  The  ^ency  is 
amending  §  312.42  to  explicitly  state 
that  an  investigation  may  be  placed  on 
clinical  hold  pending  a  determination 
by  the  President  to  waive  the  prior 
consent  requirement  for  the 
administration  of  an  investigational  new 
drug.  If  the  agency  invokes  this  reason 
for  a  clinical  hold,  it  will  mean  that  the 
agency  has  completed  its  review  of  the 
protocol  and  has  concluded  that  the 
study  may  proceed;  however,  subjects 
may  not  be  enrolled  in  the  study  until 
a  positive  decision  on  the  informed 
consent  waiver  request  has  been  made 
by  the  President  and  FDA  has  provided 
written  notification  to  DOD  that  the 
clinical  hold  has  been  removed. 

V.  Request  fior  Caaunents 

Interested  persons  may,  on  or  before 
December  20, 1999,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
rule.  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

FDA  is  revoking  the  December  21, 
1990.  interim  rule  and  issuing  a  new 
interim  rule  in  its  place  efiiective  on  date 
of  publication  in  the  Federal  Register. 
FDA  is  proceeding  without  notice  and 
comment  rulemaldng  because  of  the 
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significant  need  to  have  regulations  in 
place  that  are  consistent  with  recently 
enacted  legislation  addressing  waiver  of 
infonned  consent  in  miUtaiy  operations 
and  that  provide  adequate  standards 
and  criteria  for  such  waiver 
determinations.  As  described  in  more 
detail  in  the  following  paragraphs,  FDA 
finds,  in  accordance  with  section  553(b} 
of  the  Administrative  Procedure  Act, 
that  it  would  be  impracticable  and 
contrary  to  the  public  interest  to  provide 
for  notice  and  comment  prior  to  the 
revocation  of  the  December  1990  rule 
and  the  iss\iance  of  the  new  interim 
rule. 

The  statutory  provision  in  the  Defense 
Authorization  Act  that  vests  authority 
for  waiver  decisions  in  the  President 
overrides  the  1990  rule  vesting  authority 
for  such  waiver  decisions  in  the 
Cktmmissioner.  Thus,  it  invalidates 
those  parts  of  the  1990  regulation  that 
are  inconsistent  with  the  Defense 
Authorization  Act.  The  new  interim  rule 
cofrects  this  inconsistency  by 
acknowledging  the  existence  of  the 
Defiense  Authorization  Act  and  its  grant 
of  waiver  authority  to  the  President.  To 
require  notice  and  comment  to  make 
this  correction  is  unnecessary  in  that  the 
new  rule  codifies  in  regulation  a  clear 
statutory  mandate. 

Since  the  issuance  of  the  1990  interim 
rule,  there  has  been  extensive  public 
discussion  regarding  the  rule  on 
niunerous  occasions  (see  discussion  in 
section  II  of  this  dociunent).  After 
considering  all  the  relevant  facts, 
including  dte  comments  received  on  the 
July  1997  request  for  comments,  and 
FDA's  evaluation  of  DOD's  experience 
during  the  Persian  Gulf  War  in 
implementing  the  1990  rule,  FDA  has 
concluded  that  the  rule  did  not  work  as 
intended.  In  light  of  the  enactment  of 
the  Defense  Authorization  Act,  with  an 
immediate  effective  date  and  because 
the  President  could  be  called  upon  to 
make  a  waiver  determination  for 
military  personnel  engaged  in  a  specific 
military  operation  at  any  time,  the 
agency  believes  that  it  is  critical  to  have 
in  place  adequate  criteria  and  standards 
for  the  President  to  apply  in  making  an 
infonned  consent  waiver  determination. 
Modifying  the  1990  rule  to  conform  to 
the  statute,  without  adding  the 
additional  protections  provided  in  this 
new  rule  is  contrary  to  the  public 
interest  because  it  would  leave  in  place, 
during  the  comment  period,  procedures 
now  considered  insufficient.  As 
disoissed  previously,  FDA  has 
developed  new  strengthened  criteria 
and  standards  that  the  President  can  use 
in  making  informed  consent  waiver 
determinations.  Accordingly,  the  agency 
believes  it  is  in  the  public  interest  to 


have  these  new  criteria  and  standards  in 
place  while,  at  the  same  time,  it  solicits 
public  comment. 

It  is,  therefore,  in  the  public  interest, 
to  establish  quickly,  through  this  new 
interim  final  rule,  stringent  criteria  and 
standards  for  the  President's 
application.  Following  the  comment 
period,  the  agency  intends  promptly  to 
publish  a  final  rule. 

VI.  Enviroiuiieiital  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Vn.  Executive  Order  12612:  Federalism 

Executive  Order  12612  requires 
Federal  agencies  to  carefully  examine 
regulatory  actions  to  determine  if  they 
would  have  a  significant  eSsct  on 
federalism.  Using  the  criteria  and 
principles  set  forth  in  the  order,  FDA 
has  considered  the  impact  of  the  interim 
rule  on  the  States,  on  dieir  relationship 
with  the  Federal  Government,  and  on 
the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  Government.  FDA  concludes 
that  this  rule  is  consistent  with  the 
principles  set  forth  in  Executive  Order 
12612. 

Executive  Order  12612  states  that 
agencies  formulating  and  implementing 
policies  are  to  be  guided  by  certain 
federahsm  principles.  Section  2  of 
Executive  Order  12612  enumerates 
fundamental  federalism  principles. 
Section  3  of  Executive  Order  12612 
states  that,  in  addition  to  these 
fundamental  principles,  executive 
departments  and  agencies  shall  adhere, 
to  the  extent  permitted  by  law,  to 
certain  listed  criteria  when  formulating 
and  implementing  policies  that  have 
federalism  implications.  Section  4  of 
Executive  Order  12612  lists  special 
requirements  for  preemption. 

Section  4  of  Executive  Order  12612 
states  that  an  executive  department  or 
agency  foreseeing  the  possibility  of  a 
conflict  between  State  law  and  federally 
protected  interests  within  its  area  of 
regulatory  responsibility  is  to  consult 
with  States  in  an  effort  to  avoid  such 
conflict.  Section  4  of  Executive  Order 
12612  also  states  that  an  executive 
department  or  agency  proposing  to  act 
through  rulemaking  to  preempt  State 
law  is  to  provide  all  affected  States 
notice  and  opportimity  for  appropriate 
participation  in  the  proceedings.  As 
required  by  the  Executive  Order  in 
section  4(d)  and  (e).  States  have. 


through  this  notice  of  proposed 
rulemaking,  an  opportimity  to  raise  the 
possibility  of  conflicts  and  to  participate 
in  the  proceedings.  Consistent  with 
Executive  Order  12612,  FDA  requests 
information  and  comments  from 
interested  parties,  including  but  not 
limited  to  State  and  local  authorities,  on 
these  issues  of  federalism. 

Vm.  Anal3rsis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
rule  under  Executive  Order  12866  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  If  a 
rule  would  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities,  the  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  these 
impacts.  Title  II  of  the  Unfunded 
Mandates  Reform  Act  (Public  Law  104- 
4)  (in  section  202)  requires  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  proposing  any 
rule  that  may  result  in  an  expenditure 
in  any  1  year  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation). 

Ine  agency  beUeves  that  the  revised 
rule  is  consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order  and  in  these  two 
statutes.  The  agency  has  determined 
that  this  rule  is  a  "significant  regidatory 
actionl'  as  defined  in  section  3(0(4)  of 
Executive  Order  12866  because  it  raises 
novel  policy  issues.  To  the  extent  that 
any  of  the  standards  and  criteria  entail 
costs  to  the  DOD,  these  standards  and 
obligations  are  already  assimied  by 
DOD;  they  are  enunciated  here  to  stress 
their  importance  to  safeguarding  the 
health  and  welfare  of  military  personnel 
to  minimize  the  need  to  use  this  rule. 
With  respect  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  any 
economic  cost  of  the  rule  would  be 
incurred  only  by  DOD,  which  is  not  a 
small  entity.  Therefore,  the  agency 
certifies  that  the  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Under  the  Regulatory  Flexibility  Act, 
therefore,  no  further  analysis  is 
required.  Similarly,  because  the  rule 
does  not  impose  any  mandates  on  State, 
local,  or  tribal  governments,  or  the 
private  sector  tibat  will  result  in  a  1-year 
expenditure  of  $100  million  or  more. 
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FDA  is  not  required  to  perfbnn  a  cost- 
benefit  analysis  under  the  Unfunded 
Mandates  Reform  Act. 

K.  Paperwork 

This  interim  final  rule  contains  no 
collections  of  information  subject  to  the 
Paperwork  Reduction  Act  of  1995. 


The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Latter  from  th«  Lead  Deputy 
CommiMioiMr,  FDA,  to  the  Acting  Deputy 
Secrataiy  td  Defsnte  for  Health  Affsirs,  July 
22. 1997. 

2.  Letter  from  the  Anny  Surgeon  General 
to  the  Lead  Deputy  Commissioner,  FDA, 
responding  to  the  July  22, 1997,  letter, 
October  23, 1997. 

3.  Letter  from  the  Lead  Deputy 
Commissioner,  FDA,  to  the  Acting  Deputy 
Secretary  of  Defense  for  Health  Afbirs, 
December  22, 1997. 

4.  Memorandum  for  record,  minutes  of  the 
OctiAier  4, 1990,  ninety-third  meeting  of  the 
U.S.  Army  Medical  Research  Institute  of 
Inftctious  Diseases  Hiunan  Use  Committee, 
October  5, 1990. 

LiatofSohiects 

21  CFR  Part  50 

Human  research  subjects.  Prisoners, 
Reporting  and  recordkeeping 
requirements.  Safety. 

21  CFR  Part  312 

Drugs,  Exports,  Imports, 
Inves^ations,  Labeling.  Medical 
research.  Reporting  and  recordkeeping 
requirements.  Safety. 

Therefore,  tmder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authraity  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  parts  50  and 
312  are  amended  as  follows: 

PART  50-PROTECTlON  OF  HUMAN 
SUBJECTS 

1.  The  authority  citation  for  21  CFR 
part  50  continues  to  read  as  follows: 

Aelharily:  21  U.S.C  321.  346,  346a.  348. 
352,  353,  355.  360,  360c-360f.  360h-360j. 
371,  379e,  381;  42  U.S.C.  216,  241,  262, 
263b-263n. 

2.  Section  50.23  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

|S0l23   ExcapUon  from  ganaral 


(dMlftJnder  10  U.S.C.  1107(f)  the 
President  may  waive  the  prior  consent 
requirement  for  the  administration  of  an 
investigational  new  drug  to  a  member  of 


the  armed  forces  in  connection  with  the 
member's  participation  in  a  particular 
military  operation.  The  statute  specifies 
diat  only  the  President  may  waive 
informed  consent  in  this  connection  and 
the  President  may  grant  such  a  waiver 
only  if  the  President  determines  in 
writing  that  obtaining  consent:  Is  not 
feasible;  is  contrary  to  the  best  interests 
of  the  military  member,  or  is  not  in  the 
interests  of  national  security.  The 
statute  further  provides  that  in  making 
a  determination  to  waive  prior  informed 
consent  on  the  ground  that  it  is  not 
feasible  or  the  ground  that  it  is  contrary 
to  the  best  interests  of  the  military 
members  involved,  the  President  shall 
apply  the  standards  and  criteria  that  are 
set  forth  in  the  relevant  FDA  regulations 
for  a  waiver  of  the  prior  informed 
consent  requirements  of  section 
505(i](4)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  355(i)(4)). 
Before  such  a  determination  may  be 
made  that  obtaining  informed  consent 
from  military  personnel  prior  to  the  use 
of  an  investigational  drug  (including  an 
antibiotic  or  biological  product)  in  a 
specific  protocol  under  an 
investigational  new  drug  application 
(IND)  sponsored  by  the  Department  of 
Defianse  (DOD)  and  limited  to  specific 
military  personnel  involved  in  a 
partictdar  military  operation  is  not 
feasible  or  is  contrary  to  the  best 
interests  of  the  miUtary  members 
involved  the  Secretary  of  Defense  must 
first  request  such  a  determination  from 
the  President,  and  certify  and  doctunent 
to  the  President  that  the  following 
standards  and  criteria  contained  in 
paragraphs  (d)(1)  through  (d)(4)  of  this 
section  have  been  met. 

(i)  The  extent  and  strength  of 
evidence  of  the  safety  and  effectiveness 
of  the  investigational  new  drug  in 
relation  to  the  medical  risk  that  could  be 
encountered  dtiring  the  military 
operation  supports  the  drug's 
administration  tmder  an  IND. 

(ii)  The  military  operation  presents  a 
substantial  risk  that  military  personnel 
may  be  subject  to  a  chemical,  biological, 
nuclear,  or  other  exposiue  likely  to 
produce  death  or  serious  or  life- 
threatening  injury  or  illness. 

(iii)  There  is  no  available  satisfactory 
alternative  therapeutic  or  preventive 
treatment  in  relation  to  the  intended  use 
of  the  investigational  new  drug. 

(iv)  Conditioning  use  of  the 
investigational  new  drug  on  the 
volimtsury  participation  of  each  member 
could  significantly  risk  the  safety  and 
health  of  any  individual  member  who 
would  decline  its  use,  the  safety  of  other 
military  personnel,  and  the 
accompUshment  of  the  military  mission. 


(v)  A  duly  constituted  institutional 
review  boud  (IRB)  established  and 
operated  in  accordance  with  the 
requirements  of  paragraphs  (d)(2)  and 
(d)(3)  of  this  section,  responsible  for 
review  of  the  study,  has  reviewed  and 
approved  the  investigational  new  drug 
protocol  and  the  administration  of  the 
investigational  new  drug  without 
informed  consent.  DOD's  request  is  to 
include  the  documentation  required  by 
§  56.115(a)(2)  of  this  chapter. 

(vi)  DOD  has  explained: 

(A)  The  context  m  v^iich  the 
investigational  drug  will  be 
administered,  e.g.,  the  setting  or 
whether  it  will  be  self-administered  or 
it  will  be  administered  by  a  health 
professional; 

(B)  The  nature  of  the  disease  or 
condition  for  which  the  preventive  or 
therapeutic  treatment  is  intended;  and 

(C)  To  the  extent  there  are  existing 
data  or  information  available, 
information  on  conditions  that  could 
alter  the  effects  of  the  investigational 
drug. 

{■ni)  DOD's  recordkeeping  system  is 
capable  of  tracking  and  will  be  used  to 
track  the  proposed  treatment  from 
supplier  to  the  individual  recipient  . 

tviii)  Each  member  involved  in  the 
military  operation  will  be  given,  prior  to 
the  administration  of  the  investigational 
new  drug,  a  specific  written  information 
sheet  (including  information  required 
by  10  U.S.C  1107(d))  concerning  the 
investigational  new  drug,  the  ri^  and 
benefits  of  its  use,  potential  side  effects, 
and  other  pertinent  information  about 
the  appropriate  use  of  the  product. 

(ixj  Medical  records  of  members 
involved  in  the  miUtary  operation  will 
accurately  dociunent  the  receipt  by 
members  of  the  notification  required  by 
paragraph  (d)(l)(viii)  of  this  section. 

(x)  Medical  records  of  members 
involved  in  the  miUtary  operation  will 
accurately  dociunent  the  receipt  by 
members  of  any  investigational  new 
drugs  in  accordance  with  FDA 
regulations  including  part  312  of  this 
chapter. 

(xi)  DOD  will  provide  adequate 
foUowup  to  assess  whether  there  are 
beneficial  or  adverse  health 
consequences  that  result  fit>m  the  use  of 
the  investigational  product. 

(xii)  DOD  is  pursuing  drug 
development,  including  a  time  line,  and 
marketing  approval  with  due  diligence. 

(xiii)  FDA  has  concluded  that  tne 
investigational  new  drug  pn>tocol  may 
proceed  subject  to  a  decision  by  the 
President  on  the  informed  consent 
waiver  request. 

(xiv)  DOD  will  provide  training  to  the 
appropriate  medical  personnel  and 
potential  recipients  on  the  specific 
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investigational  new  drug  to  be 
administered  prior  to  its  use. 

(xv)  DOD  has  stated  and  justified  the 
time  period  for  which  the  waiver  is 
needed,  not  to  exceed  one  year,  imless 
separately  renewed  under  these 
standards  and  criteria. 

(xvi)  DOD  shall  have  a  continuing 
obligation  to  report  to  the  FDA  and  to 
the  President  any  changed 
drciunstances  relating  to  these 
standards  and  criteria  (including  the 
time  period  referred  to  in  paragraph 
(d)(l)(xv)  of  this  section)  or  that 
otherwise  might  affect  the 
determination  to  use  an  investigational 
new  drug  without  informed  consent. 

(xvii)  DOD  is  to  provide  public  notice 
as  soon  as  practicable  and  consistent 
with  classification  requirements  through 
notice  in  the  Federal  Register 
describing  eadi  waiver  of  informed 
consent  determination,  a  summary  of 
the  most  updated  scientific  information 
on  the  products  used,  and  other 
pertinent  information. 

(xviii)  Use  of  the  investigational  drug 
without  informed  consent  otherwise 
conforms  with  applicable  law. 

(2)  The  duly  constituted  institutional 
review  board,  described  in  paragraph 
(d)(l)(v)  of  this  section,  must  include  at 
least  3  nonaffiliated  members  who  shall 
not  be  employees  or  officers  of  the 
Federal  Government  (other  than  for 
purposes  of  membership  on  the  IRB) 
and  shall  be  required  to  obtain  any 
necessary  security  clearances.  This  IRB 
shall  review  the  proposed  IND  protocol 
at  a  convened  meeting  at  which  a 
majority  of  the  members  are  present 


including  at  least  one  member  whose 
primary  concerns  are  in  nonscientific 
areas  and,  if  feasible,  including  a 
majority  of  the  nonaffiliated  members. 
The  information  required  by 
§  56.115(a)(2)  of  this  chapter  is  to  be 
provided  to  the  Secretary  of  Defense  for 
further  review. 

(3)  The  duly  constituted  institutional 
review  board,  described  in  paragraph 
(d)(l)(v)  of  this  section,  must  review  and 
approve: 

())  The  required  information  sheet; 

(ii)  The  adequacy  of  the  plan  to 
disseminate  inJFormation,  including 
distribution  of  the  information  sheet  to 
potential  recipients,  on  the 
investigational  product  (e.g.,  in  forms 
other  than  written); 

(ill)  The  adequacy  of  the  information 
and  plans  for  its  dissemination  to  health 
care  providers,  including  potential  side 
effects,  contraindications,  potential 
interactions,  and  other  pertinent 
considerations;  and 

(iv)  An  informed  consent  form  as 
required  by  part  50  of  this  chapter,  in 
those  circumstances  in  which  DOD 
determines  that  informed  consent  may 
be  obtained  fit)m  some  or  all  personnel 
involved. 

(4)  DOD  is  to  submit  to  FDA 
siunmaries  of  institutional  review  board 
meetings  at  which  the  proposed 
protocol  has  been  reviewed. 

(5)  Nothing  in  these  criteria  or 
standards  is  intended  to  preempt  or 
limit  FDA's  and  DOD's  authority  or 
obligations  under  applicable  statutes 
and  regulations. 


PART  312— mVESTIQATIONAL  NEW 
DRUG  APPLICATION 

3.  The  authority  citation  for  21  CFR 
pait  312  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321. 331, 351. 352. 
353,  355,  371;  42  U.S.C.  262. 

4.  Section  312.42  is  amended  by 
adding  paragraph  (b)(6)  to  read  as 
follows: 

f  312.42    CUnlcai  holds  and  requests  for 
modHlcatkMi. 

•        •        •        •        • 

(6)  Clinical  hold  of  any  investigation 
involving  an  exception  from  informed 
consent  under  §  S0.23(d)  of  this  chapter. 
FDA  may  place  a  proposed  or  ongoing 
investigation  involving  an  exception 
from  informed  consent  under  §  50.23(d) 
of  this  chapter  on  clinical  hold  if  it  is 
determined  that: 

(i)  Any  of  the  conditions  in 
paragraphs  (b)(1)  or  (b)(2)  of  this  section 
apply;  or 

(ii)  A  determination  by  the  President 
to  waive  the  prior  consent  requirement 
for  the  administration  of  an 
investigational  new  drug  has  not  been 
made. 


Dated:  May  25. 1999. 
Jane  E.  Henney, 

Commissioner  of  Food  and  Drugg. 
Donna  E.  Slulala, 

Secretary  of  Health  and  Human  Services. 
IFR  Doc.  99-25376  Filed  10-4-99;  8:45  am] 
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Title  3— 

Proclamatioii  7228  of  September  30,  1999 

The  President 

1 

National  Breast  Cancer  Awareness  Month,  1999 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Across  America  today,  women  are  living  challenging,  fulHlling  lives,  skill- 
fully balancing  the  responsibilities  of  work,  family,  and  community,  and 
making  plans  for  a  bright  future.  But  for  thousands  of  these  women  each 
year,  the  diagnosis  of  breast  cancer  shatters  the  pattern  of  everyday  existence. 
For  millions  more,  the  fear  of  such  a  diagnosis  casts  a  shadow  across 
their  lives.  This  year  alone,  an  estimated  175,000  new  cases  will  be  diag- 
nosed, and  more  than  43,000  women  will  die  from  breast  cancer. 

Despite  these  tragic  statistics,  we  are  beginning  to  see  real  progress  in 
our  national  crusade  against  this  disease.  The  breast  cancer  mortality  rate 
in  the  United  States  has  steadily  declined  over  the  past  10  years,  and 
currently  2  million  American  women  are  winning  the  battle  against  this 

cancer. 

Diir  stnaHfflst  rmriTnitmAnt  tn  hr(>fl.«t  ranrpr  ifMiAarrh  is  finallv  hparino  fhiit 

and  has  led  the  way  to  new  preventative  treatments.  Last  year,  the  National 
Cancer  Institute's  (NCI)  landmark  Breast  Cancer  Prevention  Trial  revealed 
that  there  were  49  percent  fewer  reported  diagnoses  among  women  who 
took  tamoxifen.  In  another  promising  effort,  researchers  are  looking  at  an 
alternate  drug  to  see  if  we  can  achieve  the  same  results  but  with  fewer 
side  efiiects. 

Researchers  are  also  conducting  studies  to  determine  if  other  medications 
can  provide  an  effective  weapon  in  our  war  against  breast  cancer.  The 
Food  and  Drug  Administration  has  recently  approved  the  use  of  a  new 
drug  that  has  proved  to  be  effective  in  the  treatment  of  patients  already 
in  me  advanced  stages  of  this  disease.  Studies  indicate  that  the  drug  may 
benefit  25  to  30  percent  of  women  with  advanced  breast  cancer.  Encouraged 
by  these  findings,  the  NQ  has  rapidly  expanded  its  study  to  include  earlier 
stages  of  breast  cancer  and  the  treatment  of  other  cancers,  such  as  ovarian 
cancer. 

We  have  also  made  promising  strides  in  promoting  the  early  detection 
of  breast  cancer,  which  is  critical  to  prolonging  patients'  lives.  A  recent 
survey  conducted  by  the  NQ  and  the  Health  Care  Financing  Administration 
(HCFA)  showed  that  88  percent  of  women  65  years  of  age  and  older  had 
undergone  at  least  one  mammogram  during  their  lifetime — a  25  percent 
increase  from  1992.  Of  the  women  who  had  a  mammogram,  80  percent 
received  theit  most  recent  test  within  the  past  2  years,  and  more  than 
75  percent  knew  of  Medicare's  mammography  coverage.  The  NCI  and  HCFA 
hope  to  build  on  this  progress  through  their  joint  campaign  to  raise  women's 
awareness  of  the  importance  of  regularly  scheduled  mammograms  and  the 
availability  of  Medicare  mammography  benefits. 

The  Centers  for  Disease  Control  and  Prevention  (CDC)  has  also  played  a 
vital  role  in  combating  breast  cancer  by  providing  access  to  screenings 
for  medically  underserved  women.  Authorized  by  the  Breast  and  Cervical 
Cancer  Mortality  Prevention  Act  of  1990,  the  CDC's  early  detection  program 
provides  breast  and  cervical  cancer  screening  services  for  women  who  might 
otherwise  not  receive  them,  such  as  older  women,  women  with  lower  in- 
comes, and  women  of  color.  This  program  has  provided  nearly  1  million 
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mammogrtHns,  resulting  in  the  diagnosis  of  more  than  5,800  breast  cancer 
cases. 

Having  lost  my  own  mother  to  this  devastating  disease,  I  know  all  too 
well  the  pain  and  hardship  that  breast  cancer  inflicts  on  women  and  their 
families.  I  urge  ^11  Americans  to  join  me  in  the  crusade  to  prevent,  treat, 
and  ultimately  eradicate  breast  cancer.  By  building  on  the  breakthroughs 
we  have  achieved  in  research,  prevention,  and  treatmesit  and  by  promoting 
continued  education  and  awareness,  we  can  ensure  that  millions  of  women 
can  look  forward  to  longer  lives  and  a  brighter  future. 

NOW,  THEREFORE,  I,  WILUAM  J.  CLINTON,  President  of  the  United  States 
.  of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  October  1999  as  National 
Breast  Cancer  Awareness  Month.  I  call  upon  government  officials,  businesses, 
communities,  health  care  professionals,  educators,  volunteers,  and  all  the 
people  of  the  United  States  to  publicly  reaffirm  our  Nation's  strong  and 
continuing  conunitment  to  controlling  and  curing  breast  cancer. 

IN  WITNESS  WHEREOF,  I  have  hereimto  set  my  hand  this  thirtieth  day 
of  September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-nine, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-fourth. 


OW^AJlAM'ftUw*^^/x 
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Proclamation  7229  of  September  30,  1999 

National  Disability  Employment  Awareness  Month,  1999 


By  the  President  of  die  United  States  of  America 

A  Proclamation 

As  Americans,  we  define  ourselves  in  many  ways — not  only  by  our  families 
and  conmiunities,  but  also  by  our  work;  not  only  by  who  we  are,  but 
also  by  what  we  do  for  a  living.  Millions  of  Americans  with  disabilities, 
however,  do  not  share  that  experience  because  their  path  to  the  world 
of  work  has  been  strewn  with  barriers.  At  a  time  when  the  unemployment 
rate  in  our  Nation  is  at  the  lowest  level  in  a  generation— 4.2  percent — 
a  staggering  75  percent  of  Americans  with  disabilities  remain  imemployed, 
even  though  the  vast  majority  of  them  want  to  work. 

One  of  the  greatest  barriers  to  employment  for  people  with  disabilities 
is  that,  under  current  law,  they  often  become  ineligible  for  Medicaid  or 
Medicare  if  they  work.  That  is  why  I  have  challenged  the  Congress  to 
pass  the  bipartisan  Work  Incentives  Improvement  Act.  This  proposed  legisla- 
tion would  extend  Medicare  coverage  for  people  with  disabilities  who  return 
to  work  and  improve  access  to  health  care  through  Medicaid.  No  American 
should  ever  be  forced  to  choose  between  health  care  coverage  and  employ- 
ment, and  this  legislation  will  help  ensure  that  no  one  has  to  make  that 
choice. 

In  addition  to  fully  funding  the  Work  Incentives  Improvement  Act,  my 
Administration's  proposed  budget  includes  a  $1,000  tax  credit  to  help  people 
with  disabilities  offset  the  cost  of  special  transportation  and  other  work- 
related  expenses.  We  are  also  seeking  to  double  our  investment  in  such 
assistive  technology  as  braille  translators,  mobile  phones,  and  voice  recogni- 
tion software  that  give  disabled  citizens  the  tools  they  need  to  make  the 
transition  to  work.  And  in  June  of  this  year,  I  signed  an  Executive  order 
to  expand  employment  opportunities  for  people  with  psychiatric  disabilities 
and  set  an  example  for  the  private  sector  by  ensuring  that  the  Federal 
Government's  hiring  and  promotion  standards  are  the  same  for  these  workers 
as  they  are  for  people  with  mental  retardation  or  severe  physical  disabilities. 

Next  year  our  Nation  will  celebrate  the  10th  anniversary  of  the  Americans 
with  Disabilities  Act  and  the  25th  anniversary  of  the  Individuals  with  Disabil- 
ities Education  Act — the  two  landmark  pieces  of  legislation  that  transformed 
our  coimtry's  disability  policy  and  set  a  standard  for  other  nations  aioimd 
the  world.  However,  putting  an  end  to  negative  attitudes  and  shattering 
destructive  stereotypes  will  require  the  concerted  efforts  of  all  sectors  of 
society.  Until  we  integrate  Americans  with  disabilities  as  full  participants 
in  our  social  fabric,  we  will  never  reach  our  employment  goals. 

This  year,  in  addition  to  rededicating  ourselves  to  breaking  down  employ- 
ment barriers,  we  will  highlight  the  achievements  of  people  with  disabilities 
in  areas  such  as  journalism,  entertainment,  and  the  arts.  People  like  journalist 
John  Hockenberry  prove  that  a  wheelchair  need  not  be  an  obstacle  to  traveling 
the  world  to  report  breaking  news.  Artists  like  blind  sculptor  Michael  Naranjo 
and  deaf  painter  Alex  Wilhite  illustrate  that  having  a  disability  can  be 
the  vehicle  for  advancing  the  arts  in  novel  ways.  Performers  like  Laurie 
Rubin,  a  classically  trained  vocalist,  show  us  that  blindness  need  not  prevent 
one  from  taking  the  great  stage  of  the  opera. 
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To  recognize  the  enonnous  potential  of  individuals  with  disabilities  and 
to  encourage  all  Americans  to  work  toward  their  full  integration  into  the 
workforce,  the  Congress,  by  joint  resolution  approved  August  11,  1945, 
as  amended  (36  U.S.C.  121),  has  designated  October  of  each  year  as  "National 
Disability  Employment  Awareness  Month." 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  October  1999  as  National  Disability  Employ- 
ment Awareness  Month.  I  call  upon  Government  officials,  educators,  labor 
leaders,  employers,  and  the  people  of  the  United  States  to  observe  this 
month  with  appropriate  programs  and  activities  that  reaffirm  our  determina- 
tion to  fulfill  both  the  letter  and  spirit  of  the  Americans  with  Disabilities 
Act. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirtieth  day 
of  September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-nine, 
and  of  the  Independence  of  the  United  States  of  America  the  two  himdred 
and  twenty-fourth. 


(XjTAJsXiU^AA<rWiSjC*n^XA 
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Proclamation  7230  of  September  30,  1999 

National  Domestic  Violence  Awareness  Month,  1999 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Most  families  provide  a  nurturing  web  of  relationships  where  children  learn 
to  love  and  respect  others  and  themselves  and  absorb  the  values  that  will 
shape  them  as  adults  and  citizens.  But  for  millions  of  Americans,  family 
life  has  become  a  battlefield  where  women,  children,  and  sometimes  the 
elderly  become  casualties.  The  tragedy  of  domestic  violence  touches  all 
our  lives  by  weakening  families,  leaving  emotional  scars  as  devastating 
as  physical  ones,  and  creating  a  destructive  cycle  of  violence  where  those 
who  were  abused  as  children  may  become  abusers  themselves. 

My  Administration  has  taken  important  steps  to  reduce  domestic  violence 
by  creating  a  system  that  punishes  offenders  and  provides  victims  with 
the  information  and  assistance  they  need  to  escape  destructive  family  envi- 
ronments. The  cornerstone  of  this  effort  has  been  the  Violence  Against 
Women  Act  (VAWA),  which  was  part  of  the  historic  Crime  Bill  I  signed 
into  law  in  1994.  This  landmark  legislation  combined  tough  new  penalties 
for  offenders  with  funding  for  much-needed  shelters,  counseling  services, 
public  education,  and  research  to  help  the  victims  of  violence. 

We  also  have  established  a  toll-free  National  Domestic  Violence  Hotline 
(1-80O-799-SAFE)  where  staff  responds  to  as  many  as  10,000  calls  each 
month;  worked  to  raise  awareness  in  the  workplace  and  among  health  care 
providers  about  domestic  violence;  and  more  than  tripled  resources  for 
programs  to  combat  violence  against  women.  To  build  on  the  success  of 
the  VAWA  and  the  Crime  Bill,  in  May  of  this  year  I  unveiled  my  proposal 
for  additional  legislation — the  21st  Century  Crime  Bill — that  will  reauthorize 
the  Violence  Against  Women  Act  and  toughen  penalties  for  those  who 
commit  violent  crimes  in  the  presence  of  children. 

We  have  increased  funding  for  State  maternal  and  child  health  programs 
that  include  child  protection  and  family  preservation  services.  We  have 
worked  with  the  Congress  to  pass  legislation  that  strengthens  law  enforce- 
ment, enhances  child  predator  tracking  and  protection  mechanisms,  and 
supports  child  abuse  prevention  efforts  in  State  and  local  jurisdictions. 
And,  at  the  end  of  last  year,  we  launched  the  Children  Exposed  to  Violence 
Initiative  (CEVI),  designed  in  part  to  reform  Federal  and  State  laws  to  provide 
swift  and  certain  punishment  for  those  who  commit  child  abuse  and  neglect. 
CEVI  will  also  strengthen  local  programs  in  hopes  of  reducing  the  number 
of  children  who  are  exposed  to  violence  or  become  victims  of  violence 
themselves;  it  will  also  encourage  alliances  that  include  government  as 
a  partner  with  schools,  communities,  parents,  and  other  family  members 
in  an  effort  to  prevent  child  abuse. 

We  can  take  heart  in  our  progress  and  at  the  outpouring  of  concern  and 
compassion  we  see  for  the  victims  of  domestic  violence.  Whether  members 
of  the  law  enforcement  community,  health  care  professionals,  educators, 
religious  and  community  leaders,  policymakers,  or  concerned  private  citizens, 
Americans  have  united  in  the  crusade  against  domestic  violence.  With  in- 
creased awareness,  strengthened  prevention,  and  conununities  united  in  com- 
mon cause,  we  are  making  the  reduction  of  domestic  violence  a  reality 
and  the  dream  of  ending  it  one  day  a  possibility. 
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NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  October  1999  as  National 
Domestic  Violence  Awareness  Month.  I  call  upon  goviernment  officials,  law 
enforcement  agencies,  health  professionals,  educators,  conmiunity  leaders, 
and  the  American  people  to  join  together  to  end  the  domestic  violence 
that  threatens  so  many  of  our  people. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirtieth  day 
of  September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-nine, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-fourth. 
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REMINDERS 

The  iteim  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOINQ  INTO 
EFFECT  OCTOBER  5, 
1999 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
New  dnjg  applications— 
Pyrantel  tartrate; 
published  10-6-99 
Color  additives: 
FD&C  Blue  No.  2-AlumirNjm 
L^ice  on  alumina  for 
coloring  txxie  cement; 
pUMished  9-3-99 
Food  additives: 
Adjuvants,  production  aids, 
and  sanitizers— 
2.4-d»-teit-pentyl-6-{1 -(3.5- 
di-ter1-pentyi-2- 
hydroxyphenyl)ethyQ 
phenyl  acrylate; 
published  10-5-99 
Protection  of  human  subjects: 
Informed  consent  for  use  of 
investigational  drugs  and 
t)iologics;  waiver 
procedures  for  personnel 
in  certain  tnttiefield  or 
comtat  related  situations: 
published  10-5-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Aerospatiale;  put)listied  8- 
31-99 

Airbus:  published  9-20-99 
Bell;  published  8-31-99 
Boeing;  putiiished  8-31-99 
Israel  Aircraft  Industries. 
Ltd.;  published  8-31-99 
Short  Brothers;  published  8- 
31-«9 
Ainworthiness  standards: 
Rotorcraft;  normal  and 
transport  category— 
Rotorcraft  load 
combination  safety 
requirements;  putilished 
8-6-99 

UNITED  STATES 
INFORMATION  AGENCY 

Exchange  visitor  program: 
Au  pair  programs;  oversight 
and  general  accountability; 
published  10-5-99 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Intfpectlon  Service 

Animal  welfare:- 
Nonhuman  primates;  policy; 
comments  due  by  10-13- 
99;  published  9-7-99 
Poultry  improvement 
f^ational  Poultry 
Improvement  Plan  artd 
auxiliary  provisions- 
Plan  participants  and 
participating  flocks;  new 
program  classifications 
and  new  or  modified 
sampling  arxj  testing 
prooBdures;  comments 
due  by  10-12-99; 
published  8-10-99 
AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Service 
Child  nutrition  programs: 
Women,  infants,  and 
ctuldren;  special 
suppteniental  nutrition 
program- 
Vendor  management 
systems;  marxlatory 
selection  criteria, 
limitation  of  vendors, 
training  requirements 
high-risk  vendors 
identificatton  criteria, 
etc.;  comments  due  t>y 
10-14-99:  published  9-2- 
99 

COMMERCE  DEPARTMENT 
Nattonai  Oceanle  and 
Atmospheric  Administration 
Fishery  conservatkm  and 
martagement: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone— 

PoHock;  comments  due  by 
10-12-99;  published  9- 
30-99 
Northeastern  United  States 
fisheries- 
Northeast  multispecies 
and  Atlantk:  sea 
scaNop;  comments  due 
by  10-12-99;  published 
9-10-99 

DEFENSE  DEPARTMENT 
.  Banks,  credit  unnns,  and 

other  financial  institutk)ns  on 

DoO  installatk)r)s; 

procedures;  comments  due 

by  10-12-99;  published  8- 

11-99 
Federal  Acquisition  Regulation 

(FAR): 

lnformatk>n  technotogy; 
interagency  acquisitnn  by 


executive  agent; 
comments  due  t>y  10-12- 
99;  published  8-12-99 
Financial  institutk>ns  on  DoO 
installations;  comments  due 
by  10-12-99;  published  8- 
11-99 
Privacy  Act;  imptementatkxi 
Defense  Security  Service; 
comments  due  by  10-1 4- 
99;  published  9-14-99 
DEFENSE  DEPARTMENT 
Engineere  Corps 
Navigatkm  regulatk>ns: 
St  Marys  Falls  Canal  and 
Soo  Locks,  Ml; 
administration  and 
navigation;  comments  due 
by  10-15-99;  published  8- 
31-99 
ENERGY  DEPARTMENT 
Classified  matter  or  special 
nuclear  material;  criteria  and 
procedures  for  determining 
access  eligibility;  comments 
due  by  10-15-99;  putillshed 
8-16-99 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs: 
Fuel  and  fuel  additives— 
Califomia;  enforcement 
exerrpdons  for 
reformulated  gasoline; 
extension;  comments 
due  by  10-15-99; 
published  9-15-99 
Califomia;  enforcement 
exemptions  for 
reformulated  gasoline; 
extension;  comments 
due  by  10-15-99; 
published  9-15-99 
Air  quality  implementatkxi 
plans;  approval  and 
promulgatx>n;  various 
States: 

Delaware;  comments  due  ty 
10-12-99;  published  9-9- 
99 
Illinois;  comments  due  t>y 
10-13-99;  published  9-13- 
99 
Kentucky;  comments  due  by 
10-13-99;  published  9-13- 
99 
New  Jersey;  comments  due 
by  10-12-99;  published  9- 
9-99 
Tenrtessee;  comments  due 
by  10-13-99;  published  9- 
13-99 
Hazardous  waste  program 
authorizatk)ns: 
Tennessee;  conwnents  due 
by  10-15-99;  published  9- 
15-99 
Texas;  comments  due  by 
10-14-99;  published  9-14- 
99 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  servKes: 


Telecommunicatksns  Act  of 
1996;  implementatkx)— 
Customer  proprietary 
networi(  informatkm  and 
other  customer 
Information;  local 
competition  proviskma 
arKj  directory 
assistance;  comments 
due  by  10-13-99; 
published  9-27-99 
Telecommunicatkxis  Act  of 
1996;  implementatkxi — 
Competitive  networi(s 
promotkxi  in  k>cal 
telecommunicatk)ns 
markets;  comments  due 
by  10-12-99;  published 
9-13-99 

Radk)  statk)ns;  table  of 
assignments: 

New  Mexkx);  comments  due 
by  10-12-99;  published  8- 
31-99 
Varkxjs  States;  comments 
due  by  10-12-99; 
published  8-31-99 
FEDERAL  HOUSING 
FINANCE  BOARD 
Unput)lished  informatkxi 
availability;  comments  due 
by  10-12-99;  published  8- 
1M9 
FEDERAL  TRADE 
COMMISSION 
Trade  regulatkxi  rules: 
Amplifiers  utiKzed  in  home 
entertainment  products; 
powe-  output  claims; 
comments  due  by  10-1S- 
99;  published  9-21-99 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Informatton  technotogy; 
interagency  acquisitxxi  by 
executive  agent; 
comments  due  by  10-12- 
99;  published  8-12-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  addKives: 
Secondary  direct  food 
addWvoa 

Acidified  sodium  chkxite 
solulx>ns;  comments 
due  by  10-15-99; 
published  9-15-99 
Human  drugs: 
Current  good  manufacturing 
practices- 
Positron  emisskm 
tomography  drug 
products;  comments 
due  by  10-13-99; 
published  9-22-99 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Public  and  Indian  housing: 


iv 
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PiMcHotaing  Capital  Fund 
Progrant;  fonnuia 
alocallon  ftaidng  aysiein; 
oonwieiO  due  by  10-14- 
98;  published  9-14-99 
INTERIOR  DEPARTMENT 


Land  and 
Land  held  in  ftt»t  for  benefit 
of -Indton  Tribes  and 
mdMduat  Indians;  MBe 
ac<iuiilion;  conmients  Ajs 
by  10-12-99;  publshsd  9- 
14-99 

INTERIOR  DEPARTMENT 


Land  rssowoe  management 
RigMs-of-way— 
PHnoipIss  snd  procedures. 

Act;  comments  due  by 
10-13^;  pubishsd  6- 
15-99 
MTBMOR  D9ARTMENT 


Endangarsd  and  ttiiwlened 


canoma  otgnom  sneep, 
asna  NevMla  dtotmct 


oommenti  due  by  10-15- 
99;  publahed  »^0^ 

Qoktsn  sedge;  commonts 
dus  by  10-15-99; 
pubMied  8-16^ 

Scaissfwl  mussel; 
oommsms  dus  tiy  10-12- 
90;  puUMwd  8-13^ 

MTERKM  DEPARTMENT 


Conoeeslon  contracts; 
■ufcHaiimi.  award,  and 


due  by  10-tS^;  pubfishsd 

o-ao-99 

MTBRIOR  D^ARTMENT 


and  Bidsioainant  Otnoe 
Parmananl  program  and 


redamadon  plan 


by 

10-1549;  publishad  9-15- 
99 
Louisiana;  comments  due  by 
10-1249;  pubNstod  9-10- 
99 
JUSTICE  DEPARTMENT 
Privacy  Act;  implementation; 
comments  due  by  10-12-99; 
puUtohed  9-1049 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  AoquisMon  Regulation 
(FAR): 


iNuiiutiiion  iBcnnoiogy; 
lntersgor¥?y  aoiuirtion  by 
executive  agert; 
comments  due  t>y  10-12- 
99:  published  S-12-99 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 


Agency  records  ceraers; 
storage  standard  updids; 
comments  dus  by  10-15- 
^  published  9-1549 

NUCLEAR  REGULATORY 

Byproduct  materiel;  domestic 
loeming: 

lodusirial  devices  containing 
byproduct  material. 

requirements;  comments 
due  by  10-12-99; 
publshad  7-26-99 
Special  nudeer  material; 
domestic  Icensing: 
Critical  mass  possession; 
public  health  and 
envirorvnental  safety 
msasuree;  comments  due 
by  10-13-99;  pubished  7- 
30-99 
Spent  nudear  fuel  artd  fiigh- 
level  radtoactive  waste; 


Iceraing  rsQuirements: 
Approved  spent  ftjel  storage 
caalQ:  Ist  addition; 
comments  dus  by  10-12- 
99:  pubishsd  7-2949 

TRANSPORTATION 

DEPARTMENT 

CoaatQuaid 

Drawliridgs  operationK 
Connecticut;  commence  due 

by  10-12-99;  pubishsd  S- 

13-99 
Nsw  Jersey;  comments  due 

by  10-12-99;  pubishsd  8- 

1349 

TRANSPORTATION 
DEPARTMENT 


Airworthiness  dbscfivos: 
Aeroepatiaie;  comments  due 

by  10-12-99;  pubished  9- 

10-99 
Airtws;  comments  due  by 

10-12-99;  pubished  9-10- 

99 
Boeing;  commente  due  by 

10-1549;  pubished  8^1- 

99 
British  Aerospace; 

comments  due  by  10-15- 

99;  published  9-1549 
Domier.  comments  due  by 

10-14-99;  pubished  9-14- 

90 


International  Aero  Engines 
AQ;  comments  due  by 
10-1549;  pubished  9-15- 
99 
Leariet;  comments  dus  by 
10-14-99;  pubished  8-30- 
99 
McOomei  Douglas; 
comments  dus  by  10-14- 
99;  pubishsd  8-30-99 
Raytheon;  comments  dus  by 
10-12-09;  pubished  9-10- 
99 
Ftobinson  Heicopler  Ca; 
oommeots  dus  by  10-12- 
99;  pubishsd  8-11-99 
Saab;  oommsnts  due  by  10- 
1349;  pubished  9-13-99 
Airworthiness  standards: 
Special  condWone 
Cessna  Aircraft  Co.  Modsl 
525A  airplans; 
commsnts  due  by  10- 
13-99;  pubishsd  9-13- 
99 
New  Piper  Aircraft.  Inc. 
Meridtan  PA-4fr400TP 
airplane;  comments  due 
by  10-13-99;  pubished 

Class  E  airspaos;  comments 
due  by  10-1549;  pubished 
8-31-99 

TRANSPORTATION 

DEPARTMENT 

Netieoal  Highway  Traffic 

Safety  Admkileliallon 

Consumer  information: 
Seat  t)elt  positioners; 
comments  dus  by  10-12- 
99;  pubishsd  8-1349 

TRANSPORTATION 

DEPARTMENT 


Pfogiama  Adnrinlaliallon 

F*ipeine  safety: 
Enforcement  procedures; 
comments  dus  by  10-12- 
99;  pubishsd  8-12-99 

TREASURY  DEPARTMENT 
fniamal  Revenue  Sarvloe 
Income  taxes: 
TnjstswMh  foreign  graiNors; 

definition  of  term 

ignrtoti;  cross  reference 

and  public  hearing; 

comments  dus  by  10-12- 

99;  pubishsd  8-10-99 
Prooodureand  administration: 
Private  foundation  disclosure 

requirements;  commsnte 

dus  by  10-12-99; 

pubished  8-10-99 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  Kst  of 
pubic  blHs  from  the  current 


session  of  Congress  which 
have  become  Federal  laws.  K 
may  be  used  in  corijunclion 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-623- 
8641.  This  list  is  also 
available  onine  at  hNp:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
pubishsd  in  the  Federal 
ReglatSf  but  may  be  ordered 
in  "sip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
OfRce.  Washington,  DC  20402 
(phone.  202-512-1806).  The 
text  wm  also  be  made 
available  on  the  Internet  from 
Gf>0  Access  at  htip:// 
www.aocess.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  bs  avaiiable. 

H.R.  26dB/P.L  108-80 

Energy  and  Water 
Development  Appropriations 
Act,  2000  (SepL  29.  1999; 
113  Stat  483) 

H.J.  Rea.  34/P.L  106-61 

Congratulating  and 
commendHig  the  Veterans  of 
Foreign  Wars.  (Sept  29, 
1999;  113  Stat  504) 

HJ.  Rea.  6VP.L  106-62 

Making  continuing 
appropriations  for  the  fiscal 
year  2000,  and  for  other 
purposes.  (Sept  30,  1999; 
113  Stat  505) 

LmI  LM  Oclofaar  1.  1999 


PuMie  Laws  Electronic 
NotMcatlon  Service 
(PENS) 


PENS  is  a  fres  oloctronic  mai 
notitication  service  of  newly 
enacted  pubic  laws.  To 
subscribe,  go  to  www.gs&gov/ 
archives/0ublaws-l.html  or 
send  E-mail  to 
llstservOwww.gaa.gov  with 
tfte  foHowing  text  message: 

SUBSCRIBE  PUBLAWS>L 
Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  Ths  text  of  laws  is  not 
availabto  through  this  service. 
PENS  oannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Dodwt  Na  98-NM-321-AD;  Amendment 
39-11352;  AD  9»-21-0«] 

RIN  2120-AA«4 

Airworthiness  Directives;  BomtMrdier 
Model  DHC-8-102,  -103,  -106.  -201, 
-202,  -301,-311,  and  -315  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Bombardier  Model 
DHC-«-102,  -103.  -106,  -201,  -202. 
-301,  -311.  and  -315  series  airplanes, 
that  currently  requires  a  one-time 
inspection  to  detect  chafing  of  electrical 
wires  in  the  cable  trough  below  the 
cabin  floor;  repair,  if  necessary; 
installation  of  additional  tie-moimts  and 
tie-wraps;  and  application  of  sealant  to 
rivet  heads.  This  amendment  requires 
the  accompUshment  of  these  same 
actions  on  additional  airplanes.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  chafing  of  electrical  wires, 
which  could  result  in  an  uncommanded 
shutdown  of  an  engine  during  flight. 
DATES:  Effective  November  10, 1999. 
The  incorporation  by  reference  of 
Bombardier  Service  Bulletin  S.B.  8-53- 
66.  dated  March  27. 1998.  as  listed  in 
the  regulations  was  approved  previously 
by  the  Director  of  the  Federal  Register 
as  of  October  27. 1998  (63  FR  50501. 
September  22. 1998). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 


from  Bombardier,  Inc.,  Bombardier 
Regional  Aircraft  Division,  Garratt 
Boulevard,  Downsview,  Ontario  M3K 
1Y5,  Canada.  This  information  maybe 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Engine  and 
Propeller  Directorate  New  York  Aircraft 
Certification  Office,  10  Fifth  Street. 
Third  Floor,  Valley  Stream,  New  York; 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW..  suite 
700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Cuneo,  Senior  Aerospace 
Engineer,  Systems  and  Fli^t  Test 
Branch.  ANE-172.  FAA.  Engine  and 
Propeller  Directorate,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7506;  fax 
(516)  568-2716. 
SUPPLEMDITARY  INFORMATKM:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  98-20-14, 
amendment  39-10781  (63  FR  50501. 
September  22. 1998),  which  is 
applicable  to  certain  Bombardier  Model 
DHC-8-102,  -103.  -106.  -201.  -202. 
-301.  -311,  and  -315  series  airplanes, 
was  published  in  the  Federal  Register 
on  August  12, 1999  (64  FR  43948).  The 
action  proposed  to  supersede  AD  98- 
20-14  to  continue  to  require  a  one-time 
Inspection  to  detect  chafing  of  electrical 
wires  in  the  cable  trough  below  the 
cabin  floor;  repair,  if  necessary: 
installation  of  additional  tie-mounts  and 
tie-wraps;  and  application  of  sealant  to 
rivet  heads.  That  action  also  proposed  to 
expand  the  applicability  of  the  existing 
AD  to  include  additional  airplanes. 

Comments 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Qmclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

CoslIiiq>act 

There  are  approximately  231 
Bombardier  Model  DHC-8-102.  -103. 


-106,  -201,  -202.  -301,  -311,  and  -315 
series  airplanes  of  U.S.  registry  that  will 
be  affected  by  this  AD. 

The  actions  specified  in  this  AD  are 
cxurently  required  by  AD  98-20-14, 
which  is  applicable  to  210  Model  DHC- 
8-102.  -103,  -106.  -201,  and  -202 
series  airplanes.  For  these  airplanes,  it 
takes  approximately  70  work  hours  per 
airplane  to  accomplish  the  required 
actions,  at  an  average  labor  rate  of  $60 
per  work  hour.  Required  parts  are 
provided  by  the  manufacturer  at  no  cost 
to  the  operators.  Based  on  these  figures, 
the  cost  impact  of  the  current 
requirements  of  AD  98-20-14  on  U.S. 
operators  of  these  airplanes  is  estimated 
to  be  $882,000.  or  $4,200  per  airplane. 
The  AD  will  add  no  new  costs  for  these 
airplanes. 

The  actions  specified  in  this  AD  are 
currently  required  by  AD  98-20-14. 
which  is  applicable  to  15  Model  DHC- 
8-301,  -311,  and  -315  series  airplanes. 
For  these  airplanes,  it  takes 
approximately  100  work  hours  per 
airplane  to  accompUsh  the  required 
actions,  at  an  average  labor  rate  of  $60 
per  work  hour.  Required  parts  will  be 
provided  by  the  manufacturer  at  no  cost 
to  the  operators.  Based  on  these  figures, 
the  cost  impact  of  the  current 
requirements  of  AD  98-20-14  on  U.S. 
operators  of  these  airplanes  is  estimated 
to  be  $90,000,  or  $6,000  per  airplane. 

The  actions  specified  in  this  AD  will 
be  applicable  to  6  additional  Model 
DHC-8-301,  -311.  and  -315  series 
airplanes  of  U.S.  registry  and  will  take 
approximately  100  work  hours  per 
airplane  to  accompUsh,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  be  provided  by  the 
manufacturer  at  no  cost  to  the  operator. 
Based  on  these  figures,  cost  impact  of 
the  action  required  by  this  AD  on  U.S. 
operators  of  these  6  additional  airplanes 
is  estimated  to  be  $36,000,  or 
approximately  $6,000  per  airplane. 
The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
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responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sabiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  M-AIRW0RTHINE8S 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.Q  106(g),  40113, 44701. 

IN.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10781  (63  FR 
50501,  September  22, 1998),  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-11352.  to  read  as 
follows: 

99-21-09    Bombardier,  Inc.  (Formerly  de 
Havilland,  Inc.):  Amendment  39-11352. 
Docket  98-NM-321-AD.  Supersedes  AD 
98-20-14,  Amendment  39-10781. 
Applicability:  Model  DHC-8-102.  -103, 
-106,  -201,  -202.  -301,  -311.  and  -315  series 
airplanes;  serial  numbers  3  through  540 
Inclusive,  excluding  serial  number  462; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
idenUfied  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 


alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  of  electrical  wires, 
which  could  result  in  an  uncommanded 
shutdown  of  an  engine  during  flight, 
accomplish  the  following: 

One-Time  Inspection.  Corrective  Action,  and 
Modification 

(a)  Perform  a  one-time  general  visual 
inspection  to  detect  chafing  of  electrical 
wires  in  the  cable  trough  below  the  cabin 
floor  install  additional  tie-mounts  and  tie- 
wra{>s;  and  apply  sealant  to  rivet  heads 
(reference  Bombardier  Modification  8/2705); 
in  accordance  with  Bombardier  Service 
Bulletin  SB.  8-53-66.  dated  March  27, 1998, 
at  the  time  specified  in  paragraph  (a)(1)  or 
(a)(2)  of  this  AD,  as  applicable.  If  any  chafing 
is  detected  during  the  inspection  required  by 
this  paragraph,  prior  to  further  flight,  repair 
in  accordance  with  the  service  bulletin. 

Note  2:  Fat  the  purposes  of  this  AD,  a^ 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  external 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

(1)  For  airplanes  having  serial  nimibers  3 
through  519  inclusive,  excluding  serial 
number  462:  Inspect  within  36  months  after 
October  27, 1998  (the  effective  date  of  AD 
98-20-14,  amendment  39-10781). 

(2)  For  airplanes  having  serial  numbers  520 
through  540  inclusive:  Inspect  within  36 
months  after  the  effective  date  of  this  AD,  or 
at  the  next  "C"  check,  whichever  occurs  first. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (ACO),  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

Special  Flight  PermilB 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplMie  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Incorporation  by  Refierenoe 

(d)  The  actions  shall  be  done  in  accordance 
with  Bombardier  Service  Bulletin 

S.B.  8-53-66,  dated  March  27, 1998.  This 
incorporation  by  reference  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  October  27, 1998  (63  FR  50501, 
September  22, 1998).  Copies  may  be  obtained 
fit)m  Bombardier,  Inc.,  Bombardier  Regional 
Aircraft  Division,  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5,  Canada. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue.  SW..  Renton,  Washington;  or  at  the 
FAA,  Engine  and  Propeller  Directorate  New 
York  Aircraft  Certification  Office,  10  Fifth 
Street.  Third  Floor.  Valley  Stream,  New  York; 
or  at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF-98- 
08R1,  dated  September  16, 1998. 

(e)  This  amendment  becomes  effective  on 
November  10, 1999. 

Issued  in  Renton,  Washington,  on 
September  28, 1999. 
D.L.IU8ghi, 

Acting  Manager,  Tmnsport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  99-25768  Filed  10-5-99;  8:45  am] 
MLUNQ  CODE  4eie-1»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dodwt  Na  9»-€W-l3-VkD:  Amendment 
39-11368:  AD  99-21-13] 

RIN  212O-AA04 

Airworthiness  Directives;  Eurocopter 
France  Model  AS332C.  L,  and  LI 
Helia>pters 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION;  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Eurocopter  France  Model 
AS332C,  L.  and  Ll  helicopters,  that 
requires  inspecting  and  replacing 
certain  bolts  that  secure  the  hoist  arm 
lower  fitting.  This  amendment  is 
prompted  by  a  report  of  a  failure  of  the 
bolts  that  secure  the  hoist  arm  lower 
fitting  during  a  factory  load  test.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  the  bolts 
that  secure  the  hoist  ann  lower  fitting, 
separation  of  components  from  the 
helicopter,  impact  with  the  main  or  tail 
rotor,  and  subsequent  loss  of  control  of 
the  helicopter. 

EFFECTIVE  DATE:  November  10. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 

Shep  Blackman.  Aerospace  Engineer, 
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FAA,  Rotorcraft  Directorate,  Regulations 
Group,  2601  Meacham  Blvd.,  Fort 
Worth,  Texas  76137,  telephone  (817) 
222-5296,  fax  (817)  222-5961. 

8UPPL£MENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  em  airworthiness  directive  (AD) 
that  is  applicable  to  Eurocopter  France 
Model  AS332C,  L,  and  Ll  helicopters 
was  published  in  the  Federal  Register 
on  July  7, 1999  (64  FR  36623).  That 
action  proposed  to  require  inspecting 
and  replacing  certain  bolts  that  secure 
the  hoist  arm  lower  fitting. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  two 
nonsubstantive  changes  that  have  been 
made  to  paragraph  (e)  and  Note  2  of  the 
AD.  In  paragraph  (e),  the  NPRM 
incorrectly  states  that  alternative 
methods  of  compliance  (AMOC)  or 
adjustments  of  the  compliance  time  may 
be  approved  by  the  "Manager,  Rotorcraft 
Certification  Office,  Rotorcraft 
Directorate."  This  is  incorrect  and  has 
been  changed  to  statrthat  the  Manager, 
Regulations  Group,  Rotorcraft 
J3irectorate,  is  responsible  for  approving 
any  AMOC  or  adjustment  of  the 
compliance  time.  Note  2  of  the  NPRM 
states  that  information  concerning  the 
«xi8tence  of  approved  AMOC  may  be 
obtained  from  the  "Rotorcraft 
Certification  Office";  this  is  also 
incorrect  and  has  been  changed  to  state 
that  information  may  be  obtained  &t>m 
the  "Regulations  &oup."  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  4  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  wiU  take  approximately  1.5 
woric  hours  per  helicopter  to  inspect 
and  replace  the  boks,  and  that  the 
average  labor  rate  is  $60  per  woric  hour. 
Required  parts  will  cost  approximately 
$50  for  4  bolts.  Based  on  diese  figures, 
tile  total  cost  impact  of  the  AD  on  U^. 
operators  is  estimated  to  be  $560. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  exacts  on  the 
States,  on  the  relationship  betMreesi  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  am(xig  the  various 
levels  of  government.  Therefore,  tii 
accordance  with  Executive  Ctder  12612, 
it  is  detennined  that  this  final  rule  -does 


not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region,  - 
2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas  76137. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39]  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
ccmtinues  to  read  as  follows: 

AaOoiitjr:  49  U.S.C.  106(g),  40113, 44701. 

f30.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  99-21-13    Eurocopter  France: 

Amendment  39-11358.  Docket  No.  99- 
SW-13-AD. 

Af^lioebiUty:  Model  AS332C,  L,  and  Ll 
helicopters,  tint  ere  not  modified  in 
accordance  widi  modification  AMS  0722955, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  wbe&er  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopten  that  have  been  modified, 
altered,  or  replied  so  that  the  perfbnnance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
altemative  me&od  of  compliance  in 
accordance  with  parBgreph  (e)  of  this  AO. 
The  request  should  include  an  assessment  of 
die  efract  of  the  modification,  alteration,  or 
ispair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been-elimiaated,  the  request  should  include 
specific  pn^KMed  actiaas  to  address  iL 


Compliance:  Required  prior  to  the  next  use 
of  the  hoist,  unless  accomplished  previously. 

To  prevent  failure  of  the  bolts  that  secure 
the  hoist  arm  lower  fitting,  separation  of 
components  from  the  helicopter,  impact  with 
the  main  or  tail  rotors,  and  subsequent  loss 
of  control  of  the  helicopter,  accomplish  the 
following: 

(a)  Remove  the  four  bolts  that  secure  the 
hoist  arm  lower  fitting. 

(b )  Inspect  each  bolt  as  follows: 

(1)  Measure  each  bolt  shank  from  beneath 
the  bolt  head  to  the  shank  end; 

(2)  Determine  the  part  number  (P/N)  of  the 
bolt;  and 

(3)  Detennine  what  engraved  marking  is 
present  on  the  bolt  head. 

(c)  Each  bolt,  P/N  22201BE080020L, 
inspected  in  accordance  with  paragraph  (b), 
measuring  20  mm  in  length  and  having  "BE" 
engraved  on  the  bolt  head  may  be  reinstalled 
if  otherwise  airworthy. 

(d)  Any  bolt  inspected  in  accordance  with 
paragraph  (b),  not  measuring  20  mm  in 
length  and  having  "BC"  or  leUers  other  than 
"BE"  engraved  on  the  bolt  head  must  be 
replaced.  Replace  with  an  airworthy  bolt,  P/ 
N  22201BEO80O2OL,  that  measures  20  nun  in 
length  and  has  "BE"  engraved  on  the  bolt 
head. 

(e)  An  altemative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  conciu-  or  comment  and  then  send 
it  to  the  Managra,  Regulations  Group. 

Note  2:  Information  concerning  the 
existence  of  approved  altemative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(f)  Special  flight  permits  may  be  issued  in 
accordaace  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  die  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(g)  This  amendment  becranes  efiective  on 
November  10, 1999. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L' Aviation  Civile 
(France)  AD  No.  98-«87-072(A),  dated 
December  2, 1998. 

Issued  in  Fort  Worth,  Texas,  on  September 
29, 1999. 

Mark  R.  Schilling. 

Acting  Maaager,  Rottxaaft  Dinctorate, 
Aiicmft  Certification  Service. 
(FR  Doc  99-25919  Filed  10-5-99;  8:45  am) 
oooE  4ei»>is-u 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Dodwt  No.  99-Nlill-14-AO:  AnwndiMnt 
ae-l  1364;  AO  96-04-47  R2I 

RIN2120-AA64 

Airworthlneaa  Diraetivea;  McDonnell 
Douglaa  Modal  DC-10-10.  -15,  and  -30 
Alrplanea.  and  KC-10A  (Military) 
Airplanaa 

AOBCY:  Federal  Aviation 
Administration,  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
applicMle  to  certain  McDoimell 
Douglas  Model  DC-10-10,  -15,  and  -30 
airplanes,  and  KC-lOA  (military) 
airplanes,  that  currently  requires 
inspections  to  determine  the  condition 
of  ue  lockwires  on  the  forward  engine 
mount  bolts  and  correction  of  any 
discrepancies  found.  That  amendment 
also  provides  for  termination  of  the 
inspections  for  some  airplanes  by 
installing  retainers  on  the  bolts.  That 
AD  was  prompted  by  reports  of 
stretched  or  broken  lockwires  on  the 
forward  engine  mount  bolts.  The  actions 
specified  by  that  AD  are  intended  to 
prevent  broken  lockwires,  which  could 
residt  in  loosening  of  the  engine  motmt 
bolts,  and  subsequent  separation  of  the 
engine  from  the  airplane.  This 
amendment  provides  an  additional 
optional  terminating  modification  and 
curification  of  the  requirements  of  the 
previous  optional  terminating 
modification,  and  removes  the  reporting 
requirements  for  the  repetitive 
inspections. 

OATCS:  Efiiective  November  10, 1999. 
The  incorporation  by  reference  of 
certain  publications,  as  listed  in  the 
regulations,  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
March  17. 1995  (60  FR  38477,  July  27. 
1995). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  The  Boeing  Company,  Douglas 
Products  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Technical 
Publications  Business  Administration. 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington:  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office. 


3936  Paramount  Boulevard.  Lakewood. 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Sti«et.  NW.. 
suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Atmur,  Aerospace  Engineer,  Airfivme 
Branch,  ANM-120L,  FAA,  Transport 
Airplane  Directorate.  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramoimt  Boulevard,  Lakewood. 
California  90712-4137;  telephone  (562) 
627-5224;  fax  (562)  627-5210. 

SUPPt.EMBfTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  revising  AD  95-04-07  Rl. 
amendment  39-9317  (60  FR  38477.  July 
27, 1995),  which  is  applicable  to  certain 
McDonnell  Douglas  Model  DC-10-10, 
-15,  and  -30  airplanes,  and  KC-lOA 
(military)  airplanes,  was  published  in 
the  Federal  Register  on  July  21. 1999 
(64  FR  39104).  The  action  proposed  to 
revise  AD  95-04-07  Rl  to  continue  to 
reqiure  inspections  to  determine  the 
condition  of  the  lockwires  on  the 
forward  engine  moimt  bolts  and 
correction  of  any  discrepancies  found. 
The  action  also  proposed  to  continue  to 
provide  for  termination  of  the 
inspections  for  some  airplanes  by 
installing  retainers  on  the  bolts.  In 
addition,  the  action  proposed  to  provide 
an  additional  optional  terminating 
modification  and  clarification  of  tne 
requirements  of  the  previous  optional 
terminating  modification,  and  proposed 
to  remove  the  reporting  requirements  for 
the  repetitive  inspections. 

Comments 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  389 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
229  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

The  inspections  that  are  currentiy 
required  by  AD  95-04-07  Rl,  and 
retained  in  this  AD,  will  take 
approximately  2  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  |>er  hoiu.  Based  on 
these  figures,  the  cost  impact  of  the 
currently  required  inspections  on  U.S. 
operators  is  estimated  to  be 


approximately  $27,480,  or  $120  per 
airplane,  per  inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
modification,  as  specified  in  AD  95-04- 
07  Rl.  and  the  requirements  clarified  in  . 
this  AD,  it  will  take  approximately  4 
work  hoius  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  hour. 
Required  parts  will  cost  between  $2,744 
and  $2,822  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  optional 
terminating  modification  specified  by 
AD  95-04-07  Rl  on  U.S.  operators  is 
estimated  to  be  between  $2,984  and 
$3,062  per  airplane. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
modification  specified  in  McDonnell 
Douglas  Service  Bulletin  DClO-71-159 
that  will  be  provided  by  this  AD.  it  will 
take  approximately  16  work  hours  per 
airplane  to  accomplish  this  required 
action,  at  an  average  labor  rate  of  $60 
per  work  hour.  Required  parts  will  cost 
between  $2,744  and  $2,822  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  optional  terminating  modification 
provided  for  by  this  AD  on  U.S. 
operators  is  estimated  to  be  between 
$3,704  and  $3,782  per  airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  fiaderalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fiom  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safaty. 

Adoption  of  the  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Amliority:  49  U.S.C  106(g),  40113, 44701. 

f3«.13    [Ammdedl 

2.  Section  39.13  is  amended  by 
revising  amendment  39-4317  (60  FR 
38477.  July  27, 1995),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-11354,  to  read  as 
follows: 

95-04-07    R2    McDomiBlI  Doo^ar. 

Amendment  39-11354.  Docket  99-NM- 
14-AD.  Revises  AD  95-04-07  Rl, 
Amendment  39-9317. 

Applicability:  Model  DC-10-30  and  KC- 
lOA  (military)  airplanes  on  which  bolt 
retainers  have  not  been  installed  on  the 
engine  mount  in  accordance  with  McDonnell 
Dcwglas  DC-10  Service  Bulletin  71-133, 
Revision  6,  dated  June  30, 1992;  and  all 
Model  DC-10-10  and  -15  airplanes; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compUance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  bnoken  lockwires,  which  could 
result  in  loosening  of  the  engine  mount  bolts, 
and  subsequent  separation  of  the  engine  horn 
the  airplane,  accomplish  the  foUowring: 

ReatatameBt  of  Requiranente  of  AD  95-04- 
07  Rl.  AmendiiMnt  39-9317 

(a)  Within  120  days  after  March  17, 1995 
(the  effective  date  of  AD  95-04-07  Rl, 
amendment  39-9317),  tmless  accomplished 
previously  within  the  last  750  flight  hours 
prior  to  March  17, 1995,  p>erfonn  a  visual 
inspection  to  detect  broken  lockwires  on  the 
forward  engine  mount  bolts  on  engines  1,  2, 


and  3,  in  accordance  with  McDonnell 
Douglas  Alert  Service  Bulletin  DClO- 
71A159,  Revision  1,  dated  January  31, 1995. 

(1)  If  no  lockwire  is  found  broken,  repeat 
the  inspection  thereafter  at  intervals  not  to 
exceed  750  flight  hours. 

(2)  If  any  lodcwire  is  found  broken,  prior 
to  further  flight:  Check  the  torque  of  the  bolt, 
install  a  new  lockwire,  and  install  a  torque 
stripe  on  the  bolt,  in  accordance  with  the 
alert  service  bulletin.  Thereafter  at  intervals 
not  to  exceed  750  flight  hours,  perfbmi  a 
visual  inspection  to  detect  misalignment  of 
the  torque  stripes,  and  repeat  the  inspection 
to  detect  broken  lockwires,  in  accordance 
with  the  alert  service  bulletin. 

Optional  Tarmfaiatiiig  Actiona 

(b)  For  Model  DC-10-30  airplanes  and  KC- 
lOA  (military)  airplanes  only:  Installation  of 
retainers  on  the  engine  mount  bolts  of 
engines  1,  2,  or  3  in  accordance  with  the 
procedures  depicted  in  Figure  6  of  Revision 

6  of  McDonnell  Douglas  DC-IO  Service 
Bulletin  71-133,  dated  June  30, 1992, 
constitutes  terminating  action  for  the 
requirements  of  this  AD  for  that  engine. 

(c)  For  Model  DC-10-10.  -15,  and  -30 
airplanes  and  KC-lOA  (military)  airplanes: 
Modification  of  the  forward  engine  mount 
bolts  for  engine  1,  2,  or  3  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  DClO- 
71-159,  dated  September  6, 1995,  or  Revision 
01,  dated  July  28, 1997,  constitutes 
temiinating  action  for  the  requirements  of 
this  AD  for  that  engine. 

Alteniativa  Mathodi  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Lcm 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  conunents  and  then 
send  it  to  the  Manager,  Los  Angeles  AGO. 

Note  2:  Infbimation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  wfith  this  AD,  if  any,  may  be 
obtained  bam  the  Los  Angeles  AGO. 

Special  Flight  Permiti 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Raftiauoe 

(f)  Except  as  provided  by  paragraphs  (b) 
and  (c)  of  this  AD,  the  actions  shall  be  done 
in  accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  DC10-71A159.  Revision  1, 
dated  January  31, 1995.  This  incorporation 
by  reference  was  approved  previously  by  the 
Director  of  the  Federal  Register  as  of  March 
17, 1995  (60  FR  38477,  July  27, 1995).  Copies 
may  be  obtained  from  The  Boeing  Company, 
Douglas  Products  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California  90846, 
Attention:  Technical  Publications  Business 
Administration,  Dept.  C1-L51  (2-60).  Copies 
may  be  inspected  at  the  FAA,  Transport 


Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office.  3936  Paramount 
Boulevard,  Lakewood,  California;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW.,  suite  700.  Washington, 
DC. 

(g)  This  amendment  becomes  effective  on 
November  10, 1999. 

Issued  in  Renton,  Washington,  on 
September  29. 1999. 
DX.Riggio, 

Acting  Managpr,  Tmnspmt  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  99-25932  Filed  10-5-99;  8:45  am) 
HUMO  COOE  4»ie-i»-u 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airapooe  Docket  Na  99-ACE-42| 

Amandmant  to  Claaa  E  Airapaca; 
Smith  Canter,  KS 

AOBICY:  Federal  Aviation 
Administration,  DOT. 

ACnOfC  Direct  final  rule;  confirmation  of 
efiisctive  date. 

summary:  This  document  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Smith  Center, 
KS. 

DATES:  The  direct  final  rule  published  at 
64  FR  43068  is  effective  on  0901  UTC. 
November  4, 1999. 

FOR  FURTHER  INTORMATKIN  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C.  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  Gty,  Missouri  64106; 
telephone:  (816)  426-3408. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  August  9, 1999  (64  FR 
43068).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
November  4, 1999.  No  adverse 
comments  were  received,  and  thus  this 
notice  confirms  that  this  direct  final  rule 
will  become  effective  on  that  date. 
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Issued  in  Kansas  City,  MO  on  September 
28. 1999. 
Richard  L.  Daj, 

Acting  Manager.  Air  Traffic  Division,  Central 
Region. 

(FR  Doc  99-26055  Filed  10-5-99;  8:45  am) 
HLUna  COM  4t10-13-M 

DEPARTMENT  OF  TRANSPORTATION 
Fedwal  Avfatkm  Administration 
14CFRPart71 

[Alripaoe  Ooclwt  Ma  M-^CE-^ 

Amendment  to  Class  E  Airspacs; 
WsynSi  NE 

AQBUCY:  Federal  Aviation 
Administration,  DOT. 

ACTK3N:  Direct  final  rule;  confirmation  of 
efiioctive  date. 


r:  This  document  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Wayne,  NE. 

DATES:  The  direct  final  rule  published  at 
64  FR  43065  is  effective  on  0901 UTC, 
November  4, 1999. 

FOR  FURTHER  SrORIIATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division. 
Airspace  Branch,  ACE-520C,  Federal 
aviation  Administration,  601  East  12th 
Street,  Kansas  City,  Missouri  64106; 
telephone:  (816)  426-3408. 

SUPPLEMENTARY  INFORMATKM:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
R^iater  on  August  9, 1999  (64  FR 
43065).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversiaJ  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
November  4, 1999.  No  adverse 
comments  were  received,  and  thus  this 
notice  confirms  that  this  direct  final  rule 
will  become  effective  on  that  date. 

Issued  in  Kansas  Qty,  MO  on  September 
28. 1999. 
Kidiani  L.  Day. 

Acting  Manager,  Air  Traffic  Division,  Central 
Itegion. 

(FR  Doc  99-26054  Filed  10-5-99;  8:45  am] 
■UMO  OOOE  4«10-ia-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Alrapace  Docket  Na  9»nACE-31] 

Amendment  to  Class  E  Airspace; 
Jefferson,  lA 

agency:  Federal  Aviation 
Administration,  EX3T. 
ACTION:  Direct  final  rule;  confirmation  of 
efiiective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Jefferson,  LA. 
DATES:  The  direct  final  rule  published  at 
64  FR  43066  is  effective  on  0901  UTC, 
November  4, 1999. 
FOR  FURTHER  tNFORMATKSN  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  Missouri  64106; 
telephone:  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  August  9, 1999  (64  FR 
43066).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverae  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
November  4, 1999.  No  adverse 
comments  were  received,  and  thus  this 
notice  confirms  that  this  direct  final  rule 
will  become  effective  on  that  date. 

Issued  in  Kansas  Qty,  MO  on  September 
28, 1999. 
Richard  L.  Day. 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

(FR  Doc.  99-26053  Filed  10-5-99;  8:45  am] 
BILUNQ  OOOE  4t10-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  Na  99-ACE-Z7] 

Amendment  to  Class  E  Airspaca; 
Hebron,  NE 

AGENCY:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

summary:  This  doomiient  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Hebron,  NE. 
DATES:  The  direct  final  rule  published  at 
64  FR  43063  is  effective  on  0901  UTC. 
November  4, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  Missouri  64106; 
telephone:  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Roister  on  August  9, 1999  (64  FR 
43063).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effisctive  on 
November  4, 1999.  No  adverse 
comments  were  received,  and  thus  this 
notice  confirms  that  this  direct  final  rule 
will  become  effective  on  that  date. 

Issued  in  Kansas,  City,  MO  on  September 
28. 1999. 
Richard  L.  Day, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

(FR  Doc.  99-26052  Filed  10-5-99;  8:45  am) 
aiUJNQ  CODE  4t10-1>-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

CAIrapaee  Doclcet  No.  M^ASW-17] 

Revision  of  Class  E  Airspace;  Antlers, 
OK 

AGENCY:  Federal  Aviation 
Administiation  (FAA),  DOT. 
ACTION:  Direct  final  rule;  confimlation  of 
effective  date. 

summary:  This  notice  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Antlers,  OK. 
EFFECTIVE  DATE:  The  direct  final  rule 
pubUshed  at  64  FR  42591  is  effective 
0901  UTC,  November  4, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
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Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520.  telephone:  817- 
222-5793. 

SUPPLBKENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Roister  on  August  5, 1999,  (64  FR 
42591).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a 
noncontroversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  bMX)me  effiective  on 
November  4, 1999.  No  adverse 
comments  were  received,  and,  thus,  this 
action  confirms  that  this  direct  final  rule 
Mrill  be  effiective  on  that  date. 

Issued  in  Forth  Worth,  TX,  on  September 
27, 1999. 

KflMit  N«  Steveus, 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

(FR  Doc  99-26051  Filed  10-5-99;  8:45  am] 
MUMa  OOOt  4t10-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airapaoe  Dodiet  Na  99-A8W-12] 

Establlshmant  Of  Clasa  E  Airspaca; 
RoclcportTX 

AOBCY:  Federal  Aviation 
Administration  (FAA),  TXJT. 
ACTION:  Final  rule. 

StMMARY:  This  action  estabUshes  Class 
E  airspace  extending  upward  from  the 
surface  within  a  4.1-mile  radius  of  the 
Aransas  County  Airport,  Rockport,  TX. 
This  action  is  prompted  by  a 
determination  that  Aransas  County 
Airport  meets  all  the  reqxiirements  and 
has  a  need  for  controlled  airspace  for 
aircraft  executing  the  standard 
instrument  approach  procedures 
(SIAP's)  at  Aransas  County  Airport.  The 
intended  effect  of  this  rule  is  to  provide 
adequate  controlled  airspace  for  aircraft 
operating  in  the  vicinity  of  Aransas 
County  Airport,  Rockport,  TX. 
EFFECTIVE  DATE:  0901  UTC,  November  4, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone  817- 
222-5593. 


8UPPLEMB4TARY  INFORMATION: 
History 

On  July  19, 1999,  a  proposal  to  amend 
14  CFR  part  71  to  establish  Class  E 
Airspace  at  Rockport,  TX,  was 
published  in  the  Federal  Register  (64 
FR  38609).  The  proposal  was  to 
estabUsh  Class  E  airspace  extending 
upward  from  the  surface  within  a  4.1- 
mile  radius  of  Aransas  County  Airport, 
Rockport,  TX.  This  action  is  prompted 
by  an  Aransas  County  request  and 
subsequent  FAA  determination  that 
Aransas  Coimty  Airport  meets  all  the 
requirements  and  has  a  need  for 
controlled  airspace  for  aircraft  executing 
the  SIAP's  at  Aransas  County  Airport. 
The  intended  effect  of  this  rule  is  to 
provide  adequate  controlled  airspace  for 
aircraft  operating  in  the  vicinity  of 
Aransas  County  Airport,  Rockport,  TX. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  cmnments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed. 

loe  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Designated  Class  E  airspace 
areas  are  pubUshed  in  Paragraph  5000  of 
FAA  Order  7400.9G  dated  September  1, 
1999,  and  effective  September  16. 1999, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designations  liMed  in  this  dociunent 
will  be  published  subsequently  in  the 
order. 

The  Rule 

This  amendment  to  14  CFR  Part  71 
establishes  Class  E  airspace,  at 
Rockport,  TX,  extending  upward  from 
the  surface  within  a  4.1-mile  radius  of 
the  Aransas  Coimty  Airport,  Rockport, 
TX. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that 
reqiiire  fi«quent  and  routine 
amendments  to  keep  them  operationally 
current.  If  therefore  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  a%ct  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
FlexibiUty  Act. 


List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air).  Adoption  of  the 
Amendment. 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— DESIGNATION  OF  CUkSS  A. 
CLMS  B.  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTINQ 
POINTS 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  reas  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854;  24  FR  9565,  3  CFK,  \9S9- 
1963  Comp.,  p.  389. 


171.1    [An 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9G  Airspace 
Designations  and  Reporting  Points, 
dated  September  1, 1999,  and  effective 
September  16, 1999,  is  amended  as 
follows: 

Paragraph  6002    Qass  E  airspace  areas 
extending  upward  fivm  the  surface  of  the 
earth. 


ASWTXE2    Rockport, TXIErtablkfaed] 

Rockport.  Aransas  County  Airport.  TX, 
(Ut  28«05'12"N..  long.  97^241" W.) 
That  airspace  extending  upward  from  the 

surface  within  a  4.1 -mile  radius  of  Aransas 

Coimty  Airport,  Rockport.  TX. 

•        •        •        •        • 

Issued  in  Fort  Wrath,  TX  on  September  27, 
1999. 

Rohort  N.  Stevens, 

Acting  Manager,  Air  Traffic  Divisioa, 
Southwest  Region. 

(FR  Doc.  99-26050  Filed  10-5-99;  8:45  am] 
BaUNQ  OOOC  4«10-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatration 

14  CFR  Part  71 

[Airapaoe  Doelwt  Na  M-ASMf-16I 

Raviaion  of  Ciaaa  E  Airapaoa;  Altua. 
OK 

AOGNCY:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  dociiment  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Altus,  OK. 
INFECTIVE  date:  The  direct  final  rule 
published  at  64  FR  42592  is  effsctive 
0901  UTC,  November  4, 1999. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone:  817- 
222-5793. 

8UPP1.EMB<TARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Roister  on  August  5, 1999,  (64  FR 
42592).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a 
noncontroversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
November  4, 1999.  No  adverse 
comments  were  received,  and,  thus,  this 
action  confirms  that  this  direct  final  rule 
will  be  effective  on  that  date. 

Issued  in  Fort  Worth,  TX,  on  September  27, 
i999> 

Robot  N.SlwMa, 

Acting  Manager.  Air  Tmffic  Division. 
Southwest  Feffon. 

[FR  Doc  99-26049  FUed  10-5-99;  8:45  am] 
MUMQ  OOOC  4t1»-1S-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Mrapaee  DoetaM  Na  «0-AQL-4q 

Modification  of  Claaa  E  Airapaer. 
Madiaon,  Wl 

AQENCY:  Federal  Aviation 
Administratian  (FAA),  DOT. 
ACnON:  Final  rule. 

summary:  This  action  modifies  Class  E 
airspace  at  Madison,  WI.  A  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SIAP) 
to  Runway  (Rwy)  21,  and  a  VHF 
Omnidirectional  Range  (VOR)  SIAP  to 
Rwy  21,  have  been  developed  for  Dane 
County  Regional  Alrport-Truax  Field. 
*  Controlled  airspace  extending  upward 
firom  700  to  1200  feet  above  grotmd 
level  (AGL)  is  needed  to  contain  aircraft 
executing  the  approaches.  This  action 
increases  the  radius  of  the  existing 
controlled  airspace  for  this  airport. 
EFFKT1VE  DATE:  0901  UTC.  December 
30, 1999. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Denis  C.  Burke,  Air  Traffic  Division, 
Airspace  Brandi.  AGL-520,  Federal 


Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 
History 

On  Friday,  July  23, 1999,  the  FAA 
proposed  to  amend  14  CFR  part  71  to 
modify  Class  E  airspace  at  Madison,  WI 
(64  FR  39949).  The  proposal  was  to  add 
controlled  airspace  extending  upward 
from  700  to  1200  feet  AGL  to  contain 
Instrument  Flight  Rules  (IFR)  operations 
in  controlled  airspace  during  portions  of 
the  terminal  operation  and  while 
transiting  between  the  enroute  and 
terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
One  comment  strongly  supporting  the 
proposal  was  received  from  the 
Wisconsin  Department  of 
Transportation.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  fiaet  or  more 
above  the  siuface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9G  dated  September  1, 1999, 
and  effiective  September  16, 1999,  which 
is  incorporated  by  refarenoe  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Madison, 
WI,  to  accommodate  aircraft  executing 
the  proposed  GPS  Rwy  21  SIAP  and 
VOR  Rwy  21  SIAP  at  Dane  County 
Regional  Alrport-Truax  Field  by 
modifying  the  existing  controlled 
airspace.  The  area  will  be  depicted  on 
appropriate  aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
Ix^y  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  tmder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  afiiact  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 


List  of  Subjects  in  14  CFR  part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air).' 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g],  40103. 40113, 
40120:  E.G.  10854,  24  FR  95665,  3  CFR. 
1959-1963  Comp.,  p.  389. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Oder  7400.9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1, 1999,  and  effiective 
September  16, 1999,  is  amended  as 
follows: 


Paragmph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGLWIES    Madison.  WI  [Revised] 

Madison,  Dane  County  Regional  Airport- 
Tniax  Field,  WI 
(Ut  43'08'23"  N.,  long.  89»20'15"  W.) 
Middleton,  Morey  Airport,  WI 
(Ut  43*06'51"N.,  long.  89*31'51"  W.) 
That  airspace  extending  upward  firom  700 
feet  above  tne  surfece  wimin  an  8.S-mile 
radius  of  Dane  Coimty  Regional  Airport- 
Truax  Field  and  within  2.6  miles  either  side 
of  the  188'  bearing  from  the  airport  extending 
from  the  8.8-mile  radius  to  13.9  miles  south 
of  the  airport,  and  %vithin  a  6.3-mile  radiiu 
of  Morey  Airport 

Issued  in  Des  Plaines,  Illinois  on 
September  22, 1999. 
Christophn  R.  Bhim. 
ManagjBr,  Air  Traffic  Division. 
(FR  Doc  99-26048  Filed  10-5-99;  8:45  am] 
BNJJNQ  OOOe  4S10-1S-N 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFRPart3 

RiN2900-AJ61 

Ratumed  and  Cancatod  Chaeka 

AOBCY;  Department  of  Veterans  AfCairs. 
ACTION:  Final  rule. 
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summary:  This  document  amends  the 
Department  of  Veterans  Affairs  (VA) 
adjudication  regulations  governing 
payment  of  the  proceeds  of  checks 
which  are  returned  and  canceled 
following  the  death  of  the  payee.  This 
amendment  is  necessary  to  implement  a 
statutory  amendment  that  deleted  the 
requirement  for  settlement  by  the 
General  Accounting  Office  prior  to 
payment  of  these  proceeds  to  an  estate. 
This  document  also  makes 
nonsubstantive  changes  for  purposes  of 
clarity. 

DATES:  Effective  Date:  October  19. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Warren  Jones,  Consultant,  Regiilations 
Staff,  Compensation  and  Pension 
Service,  Veterans  Benefits 
Administration,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420,  telephone 
(202) 273-7167. 

SUPPLEMENTARY  INFORMATION:  Section 
5122  of  title  38.  United  States  Code, 
governs  payment  of  the  proceeds  of  VA 
benefit  check(s)  received  by  a  payee  but 
not  negotiated  before  his  or  her  death. 
VA  has  implemented  section  5122  at  38 
CFR  3.1003. 

Under  section  5122,  VA  shall  upon 
return  and  cancellation  of  an  original 
benefit  check  pay  the  amount 
represented  by  the  check  in  the  same 
manner  as  it  pays  accrued  benefits 
under  38  U.S.C.  5121.  Section  5121 
requires  VA  to  pay  accrued  benefits  to 
the  first  living  person(s)  in  the  following 
order:  (A)  veteran's  spouse;  (B)  veteran's 
children  (in  equal  shares):  and  (C) 
veteran's  dependent  parents  (in  equal 
shares).  Section  5121(a)(5)  also  provides 
that,  "[i]n  all  other  cases,"  accrued 
benefits  may  be  paid  only  as  necessary 
to  reimburse  the  person  who  bore  the 
expenses  of  the  payee's  last  sickness 
and  burial.  Section  5122  further 
provides  that  any  amoimt  not  paid  in 
this  manner  shall  be  paid  to  the  estate 
of  the  deceased  payee,  imless  the  estate 
will  escheat,  i.e.,  revert  to  the  state 
because  there  is  no  one  eligible  to 
inherit  it 

Prior  to  October  19, 1996,  section 
5122  required  settlement  by  the  General 
Accounting  Office  (GAO)  before 
payment  could  be  made  to  an  estate. 
However,  section  202(t)  of  the  General 
Accounting  Office  Act  of  1996,  Public 
Law  104-316,  effective  October  19. 
1996,  amended  section  5122  to  delete 
reference  to  settlement  by  GAO.  VA's 
Office  of  the  General  Counsel  has 
advised  that  under  section  5122,  VA  is 
now  authorized  to  pay  amounts  due  to 
the  estates  of  deceased  payees  without 
reference  to  any  other  agency.  We  are, 
therefore,  amending  38  CFR  3.1003(b)  to 
bring  VA's  regulation  into  conformity 


with  the  amended  statute  by  removing 
reference  to  settlement  by  GAO. 

We  also  are  amending  §  3.1003(b)  to 
replace  the  legal  term  "escheat"  with 
the  words  "revert  to  the  state  because 
there  is  no  one  eligible  to  inherit  it."  We 
believe  that  many  will  not  uiiderstand 
the  term  "escheat"  and  have,  therefore, 
chosen  to  replace  it  with  words  that 
express  the  same  legal  meaning  but  are 
easier  for  the  general  public  to 
understand. 

The  effective  date  of  this  amendment 
is  October  19, 1996,  the  effective  date  of 
section  202(t)  of  Public  Law  104-316. 

This  final  rule  reflects  statutory 
amendments  and  makes  nonsubstantive 
changes.  Accordingly,  there  is  a  basis 
for  dispensing  with  prior  notice  and 
comment  and  delayed  effective  date 
provisions  of  5  U.S.C.  552  and  553. 

Because  no  notice  of  proposed  rule 
making  was  required  in  connection  vnth 
the  adoption  of  this  final  rule,  no 
regulatory  flexibility  analysis  is  required 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612).  Even  so.  the  Secretary 
hereby  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  program  nimibers  are  64.102, 
64.104, 64.105, 64.109.  and  64.110. 

List  of  Sulqects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Disability  benefits. 
Health  care.  Pensions,  Veterans. 
Vietnam. 

Approved:  September  14, 1999. 
Togo  D.  West.  Jr., 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the  preamble, 
36  CFR  part  3  is  amended  as  follows: 

PART  3— ADJUDICATION 

Subpart  A— Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compwtsation 

1.  The  authority  citation  for  part  3, 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  unless 
otherwise  noted. 

13.1003    [AmondMq 

2.  In  §  3.1003.  paragraph  (b)  is 
amended  by  removing  "upon  settlement 
by  the  General  Accoimting  Office";  and 
by  removing  "escheat"  and  adding,  in 
its  place,  "revert  to  the  state  because 
there  is  no  one  eligible  to  inherit  it". 

[FR  Doc.  99-26066  Filed  10-5-99;  8:45.am] 
MLUNQ  CODE  ano-ei-p 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  17 
RIN  2900-AJI8 

Enrollment— Provision  of  Hospital  and 
Outpatient  Care  to  Veterans 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  VA's 
medical  regulations.  The  Veterans' 
Health  Care  Eligibility  Reform  Act  of 
1996  mandates  that  VA  implement  a 
national  enrollment  system  to  manage 
the  delivery  of  healthcare  services. 
Accordingly,  the  medical  regulations  are 
amended  to  establish  provisions 
consistent  with  this  mandate.  Starting 
October  1. 1998.  most  veterans  were 
required  to  be  enrolled  in  the  VA 
healthcare  system  as  a  condition  of 
receiving  VA  hospital  and  outpatient 
care.  Veterans  will  be  allowed  to  apply 
to  be  enrolled  at  any  time.  They  will  be 
eligible  to  be  enrolled  based  on  funding 
availability  and  their  priority  status.  In 
accordance  with  statutory  provisions, 
the  final  rule  also  states  that  some 
categories  of  veterans  are  eligible  for  VA 
hospital  and  outpatient  care  even  if  not 
enrolled.  This  dociunent  further 
establishes  a  "medical  benefits  package" 
setting  forth,  with  certain  exceptions, 
the  hospital  and  outpatient  care  that 
will  be  provided  to  enrolled  veterans 
and  certain  other  veterans. 

Moreover,  this  docimient  annoimces 
that  VA  will  enroll  all  7  priority 
categories  of  veterans  for  the  period 
October  1, 1999  through  September  30, 
2000.  unless  it  is  necessary  to  change 
this  determination  by  a  subsequent 
rulemaking  document. 
DATES:  Effective  Date:  November  5, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roscoe  Butler,  Health  Administration 
Service,  (10C3),  Veterans  Health 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420.  (202)  273-8302. 
(This  is  not  a  toU-fiee  number.) 
SUPPLEMBfTARY  INFORMATION:  hi  a 
document  published  in  the  Federal 
Register  on  July  10. 1998  (63  FR  37299). 
we  proposed  to  amend  the  medical 
regulations  at  38  CFR  part  17.  Public 
Law  104-262.  the  Veterans  Health  Care 
Ehgibility  Reform  Act  of  1996.  mandates 
that  VA  implement  a  national 
enrollment  system  to  manage  the 
delivery  of  healthcare  services.  Public 
Law  104-262  also  contains  priority 
categories  for  determining  eligibility  for 
enrollment.  Accordingly,  we  proposed 
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ta  amend  the  medical  regulati(HU  to 
establish  provisions  consistent  with 
these  statutory  provisions.  Starting 
October  1, 1998,  most  veterans  were 
required  to  be  enrolled  in  the  VA 
healthcare  system  as  a  condition  for 
receiving  VA  hospital  and  outpatient 
care.  The  proposal  also  stated  that  these 
veterans  would  be  allowed  to  apply  to 
be  enrolled  at  any  time.  In  accordance 
with  statutory  provisions,  the  proposal 
further  stated  that  some  categories  of 
veterans  would  be  eligible  ka  VA 
hospital  and  outpatient  care  even  if  not 
enrolled.  In  addition,  we  proposed  to 
establish  a  "medical  benefits  padcage" 
setting  foth.  with  certain  exceptions, 
the  hospital  and  outpatient  care  that 
would  be  provided  to  enrolled  veterans 
and  certain  other  veterans. 

We  received  comments  from  10 
sources.  The  comments  are  discussed 
below.  Based  on  the  rationale  set  forth 
in  the  proposed  rule  and  in  this 
document,  the  provisions  of  the 
proposed  rule  are  adopted  as  a  final  rule 
with  certain  changes  explained  below. 

Catastrophically  Disabled 

Tlie  priority  listing  for  enrollment  in 
proposed  §  17.36  provided  for  certain 
catastrophically  disabled  veterans  to  be 
enrolled  in  priority  category  4  and  for 
certain  other  catastrophically  disabled 
veterans  to  be  enrolled  in  priority 
category  7.  The  proposed  provisions 
were  bued  on  an  attempt  to  reconcile 
the  provisions  of  38  U.S.C.  1705  and 
1710(a).  The  provisions  of  38  U.S.C 
1705  include  in  priority  category  4 
"veterans  who  are  catastrophic^y 
disabled."  The  provisions  of  38  U.S.C 
1710(a)  set  forth  a  preference  scheme  for 
providing  VA  care  first  to  "mandatory 
veterans"  and  then  to  "discretionary 
veterans."  This  preference  scheme,  if 
controlling,  would  place  some 
catastrophically  disabled  veterans  in  a 
lower  priority  category  than  priority 
category  4.  Several  commenters  asserted 
that  the  provisions  of  38  U.S.C  1705 
must  be  interpreted  to  require  that  all 
catastrophically  disabled  veterans  be 
emolled  in  priority  category  4.  Upon 
further  consideration,  we  have 
concluded  that  the  statutory  provisions 
in  question  are  irreconcilable  and  that 
the  rules  of  statutory  construction 
require  that  deference  be  given  to  the 
more  specific  provisions  in  38  U.S.C 
1705.  Accordingly,  except  as  discussed 
below,  the  final  rule  includes  all 
catastrophically  disabled  veterans  in 
priority  category  4. 

Some  veterans  who  are 
catastrophically  disabled  must  agree  to 
make  the  applicable  co-payment  as  a 
condition  of  being  included  in  priority 
category  4.  This  is  because  38  U.S.C 


1710  imposes  co-payments  on  certain 
veterans,  including  some  veterans  who 
are  catastrophically  disabled. 
Accordingly,  we  amended  §  17.36(b)(4) 
to  reflect  the  co-payment  requirement. 
We  also  made  corresponding  changes  to 
§  17.36(d)(1)  with  respect  to  information 
to  be  included  in  the  application  for 
enrollment  in  the  VA  healthcare  system. 

In  §  17.36(e),  the  definition  of  the 
term  "catastrophically  disabled" 
includes  the  requirement  that  the 
condition  be  "permanent."  Some 
commenters  opposed  the  inclusion  of 
this  requirement.  Although  we  have 
retained  the  requirement  that  the 
condition  be  "permanent,"  we  have 
made  clarifying  changes. 

We  believe  that  a  condition  causing 
an  individual  to  be  catastrophically 
disabled  must  be  a  "permanent" 
condition.  Undw  the  provisions  of  38 
U.S.C  1705,  priority  category  4  consists 
of  "Veterans  who  are  in  receipt  of 
increased  pension  based  on  a  need  of 
regular  aio  and  attendance  or  by  reason 
of  being  permanently  housebound  and 
other  veterans  who  are  catastrophically 
disabled."  The  words  "other  veterans 
who  are  catastrophically  disabled" 
indicate  that  all  veterans  in  priority 
category  4  are  "catastrophically 
disabled"  and  are  disabled  to  a  similar 
extent.  To  be  in  receipt  of  increased 
pension  based  on  a  need  of  regular  aid 
and  attendance  or  by  reason  oi  being 
permanently  housebound,  a  vet«an 
must  be  permanently  disabled  (see  38 
U.S.C  1502  and  1521).  We  have  thus 
construed  this  statutory  priority 
category  to  include  only  veterans  with 
permanent  conditions.  Our 
interpretation  is  consistent  with  other 
provisions  of  Pub.  L.  104-262,  which,  as 
noted  above,  includes  the  mandate  that 
VA  implement  a  national  enrollment 
system.  In  this  regard,  the  four  examples 
used  to  describe  the  term  "disabled"  in 
38  U.S.C.  1706  are  permanent 
conditions,  i.e.,  spinal  cord  dysfunction, 
blindness,  amputations,  and  serious 
mental  illness.  Moreover,  the  legislative 
history  of  Pub.  L.  104-262  refers  to  a 
permanent  condition,  spinal  cord 
injury,  to  describe  the  type  of 
disabilities  intended  to  be  covered  by 
the  term  "catastrophically  disabled" 
(House  Report  No.  690, 104th  Cong.,  2d 
Sess.  7  (1996))  and  the  Joint  Explanatory 
Statement  for  H.R.  3118,  The  Proposed 
Veterans'  Health  Care  Eligibility  Reform 
Act  of  1996  (142  Cong.  Rec.  S11642, 
S11646  (daily  ed.  Sept.  28, 1996)). 

We  have,  however,  clarified  the 
criteria  for  determining  when  a 
condition  is  permanent.  In  this  regard, 
we  have  revised  the  second  sentence  in 
§  17.36(e)  to  read  as  follows:  "This 
definition  is  met  if  an  individual  has 


been  found  by  the  Chief  of  Staff  (or 
equivalent  clinical  official)  at  the  VA 
facility  where  the  individiial  was 
examined  to  have  a  permanent 
condition  specified  in  paragraph  (e)(1) 
of  this  section;  to  meet  permaaently  one 
of  the  conditions  specified  in  paragraph 
(e)(2)  of  this  section  by  a  clinical 
evaluation  of  the  patient's  medical 
records  that  documents  that  the  patient 
previously  met  the  permanent  criteria 
and  continues  to  meet  such  criteria 
(permanently)  or  would  continue  to 
meet  such  criteria  (permanently) 
without  the  continuation  of  on-going 
treatment;  or  to  meet  permanently  one 
of  the  conditions  spedfied  in  paragraph 
(e)(2)  of  this  section  by  a  current 
medical  examination  that  documents 
that  the  patient  meets  the  permanent 
criteria  and  will  continue  to  meet  such 
criteria  (permanently)  or  would 
continue  to  meet  sucb  criteria 
(permanently)  without  the  continuation 
of  on-going  treatment"  This  clarifies 
that  a  veteran  who  previously  met  the 
criteria  in  §  17.36(e)(2)  for  establishing  a 
permanent  condition  would  continue  to 
meet  the  criteria  even  if  the  condition 
has  improved  because  of  ongoing 
treatment.  In  our  view,  on-going 
treatment  does  not  change  the  &iding 
that  the  condition  is  permanent 

In  $  17.36.  paragraph  (e)  defines  the 
term  "catastrophically  disabled"  and 
includes  provisions  stating  that  the 
definition  is  met  if  certain  conditions 
are  met  One  commenter  argued  that  in 
order  to  be  determined  to  be 
"catastrophically  disabled"  a  veteran 
should  be  required  to  meet  the 
definition  or  the  conditions,  but  not 
both.  No  changes  are  made  based  on  this 
comment  Both  the  definition  and  the 
specific  conditions  or  the  functional 
disability  levels  that  meet  the  definition 
are  necessary  to  ensure  that  the  term 
"catastrophically  disabled"  is  uniformly 
applied. 

under  the  provisions  of  §  17.36(b)(4), 
a  veteran  may  be  determined  to  be 
catastrophically  disabled  and  thereby 
included  in  priority  category  4  only  if 
determined  to  be  catastropUcally 
disabled  by  the  Chief  of  Staff  (or 
equivalent  clinical  official)  at  the  VA 
facility  where  the  veteran  was 
examined.  One  commenter  suggested 
that  VA  include  in  the  regulations 
adddtional  information  concerning 
examinations  for  determining  whether 
veterans  are  catastrophically  disabled, 
i.e..  how  a  first-time  applicant  could 
obtain  catastrophically  disabled  status, 
how  the  examination  would  be 
conducted,  and  whether  records  of 
previous  treatment  and  examination 
could  be  substituted  for  a  current 
examination.  No  changes  are  made 
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based  on  this  comment.  We  will 
consider  a  subsequent  amendment  to 
this  final  rule  to  include  additional 
procedures  as  warranted.  Cvurently, 
examinations  could  be  provided  based 
on  the  request  of  a  veteran  or  VA.  Also, 
the  Chief  of  Staff  (or  equivalent  clinical 
official)  at  the  VA  facility  where  the 
individual  was  examined  would  make 
decisions  based  on  the  criteria  in  the 
final  rule  for  determining  whether  a 
veteran  is  catastrophically  disabled  and 
could  use  any  available  records  in 
making  the  decision.  Further,  the 
decisionmaker  could  make  a  decision 
without  requiring  a  new  examination  if 
the  records  are  sufficient. 

One  commenter  asserted  that  the 
determination  by  the  Chief  of  Staff  (or 
equivalent  clinical  official)  constitutes 
an  appeal  and  that  the  final  rule  should 
include  appeal  procediu«s  and  time 
limits  for  this  decision.  No  changes  are 
made  based  on  this  comment.  The 
decision  by  the  Chief  of  Staff  (or 
equivalent  clinical  official)  constitutes 
the  initial  decision.  It  is  that  decision 
that  could  be  appealed. 

In  the  proposd,  the  conditions  for 
determining  whether  a  veteran  is 
catastrophically  disabled  included  a 
finding  that  the  veteran  is  "(dlependent 
in  4  or  more  Activities  of  Daily  Living 
(eating,  dressing,  bathing,  toileting, 
transferring,  incontinence  of  bowel  and/ 
or  bladder),  with  at  least  4  of  the 
dependencies  being  permanent,  using 
the  Katz  scale."  Commenters  argued  that 
the  refierence  to  4  should  be  lowered  in 
both  places  to  3.  We  have  compared  the 
conditions  with  the  definition  of 
catastrophically  disabled  and  have 
concluded  that  the  definition  would 
still  be  met  if  the  niunber  were  changed 
to  3  in  both  places.  Accordingly,  we 
have  made  these  changes  in  the  final 
rule. 

In  the  proposal,  the  conditions  for 
determining  whether  a  veteran  is 
catastrophically  disabled  include  a 
finding  that  the  veteran  scored  30  or 
lower  using  the  Global  Assessment  of 
Functioning.  Commenters  asserted  that 
the  score  for  the  Global  Assessment  of 
Functioning  should  be  raised  to  40.  No 
changes  are  made  based  on  these 
comments.  Patients  above  30  are  in  a 
range  described  as  severe  but  less  than 
catastrophic  in  that  they  do  not  require 
personal  or  mechanical  assistance  to 
leave  home  or  bed  or  require  constant 
supervision  to  avoid  physical  harm  to 
self  or  others.  Accordingly,  they  would 
not  meet  the  definition  of 
catastrophically  disabled. 

Commenters  recommended  that  the 
list  of  conditions  in  §  17.36(e)  that 
would  establish  that  a  veteran  is 
"catastrophically  disabled"  should  be 


expanded  to  include  chronic  and  severe 
mental  illnesses.  Amyotrophic  Lateral 
Sclerosis,  Multiple  Sclerosis,  a  score  of 
5  or  higher  on  the  Kurtzke  Expanded 
Disability  Status  Scale  for  Multiple 
Sclerosis,  and  possibly  other  things.  No 
changes  are  made  based  on  these 
comments.  Conditions  not  specifically 
mentioned,  including  those  mentioned 
by  the  commenters,  would  be  covered 
when  the  criteria  in  §  17.36(e)  are  met. 
It  is  impractical  to  attempt  to  list  all  of 
the  specific  conditions  that  would  be 
covered  by  the  criteria. 

The  list  of  conditions  for  establishing 
that  a  veteran  is  catastrophically 
disabled  includes  a  condition  resulting 
from  two  of  the  specified  procedures  in 
§  17.36(e)(1)  provided  the  two 
procedures  were  not  on  the  same  limb. 
The  proposed  procedures  included 
"Amputation  of  toe  (only  if 
accompanied  by  V49.71  code  for 
amputated  great  toe)  (procediu«  code 
84.11)."  These  provisions  are  clarified 
to  reflect  more  clearly  that  the  toe 
amputated  must  be  the  great  toe. 

The  proposed  list  of  conditions  for 
establishing  that  a  veteran  is 
catastrophically  disabled  included 
permanent  "imspecified  hemiplegia." 
This  is  deleted.  The  final  rule  provides 
that  a  veteran  is  catastrophically 
disabled  upon  a  finding  of  a  score  of  2 
or  lower  on  at  least  4  of  the  13  motor 
items  using  the  Functional 
Independence  Measure.  This  finding 
necessarily  could  be  made  if  a  veteran 
had  hemiplegia  that  would  be 
catastrophically  disabling.  This 
Fimctional  Independence  Measure  is  a 
more  appropriate  method  of 
determining  whether  hemiplegia 
constitutes  a  catastrophic  disability. 

The  proposed  list  of  conditions  for 
establishing  that  a  veteran  is 
catastrophically  disabled  included  a 
score  of  14  or  higher  on  the  Activities 
of  Daily  Living  (ADL)  Index  using 
Resource  Utilizations  Group  (RUG)  m. 
This  condition  is  deleted.  The  ADL 
section  is  one  part  of  a  complex 
multidimensional  assessment  tool 
known  as  the  Minimum  Data  Set  (MDS). 
All  sections  in  the  MDS  contribute  to 
the  construction  of  44  RUGs  (RUG  ffi). 
Therefore  isolating  one  section  and 
attempting  to  calculate  a  numerical 
score  invalidates  the  purpose  for  which 
the  instrument  was  designed. 

Moreover,  this  should  not  have  any 
negative  effects  on  veterans.  The 
category  of  veterans  intended  to  meet 
the  definition  of  catastrophically 
disabled  based  on  the  ADL  criteria 
necessarily  would  also  meet  the 
definition  of  catastrophically  disabled 
based  on  the  criteria  in  §§  17.36(e)(2)(i) 
or  (iii)  i.e.,  dependent  in  3  or  more 


Activities  of  Daily  Living  (eating, 
dressing,  bathing,  toileting,  transferring, 
incontinence  of  bowel  and/or  bladder), 
with  at  least  3  of  the  dependencies 
being  permanent,  using  the  Katz  scale: 
or  a  score  of  2  or  lower  on  at  least  4  of 
the  13  motor  items  using  the  Functional 
Independence  Measure.  In  the  ADL 
provision,  "dependent"  was  intended  to 
mean  fully  dependent.  Being  fully 
dependent  is  represented  by  a  rating  of 
1  on  the  Katz  scale.  We  have  clarified 
the  rule  accordingly. 

One  commenter  questioned  how  the 
definition  and  conditions  were 
established  for  determining  when  an 
individual  is  "catastrophically 
disabled".  In  this  regani,  we  note  that 
the  definition  and  conditions  were 
formulated  by  knowledgeable  VA 
clinical  experts. 

One  commenter  asserted  that  VA  form 
10-10  EZ  should  be  amended  to 
specifically  ask  whether  a  veteran  is 
requesting  an  examination  to  determine 
whether  the  veteran  is  catastrophically 
disabled.  No  changes  are  made  based  on 
this  comment.  The  issue  of  whether  an 
individual  should  be  examined  is  a 
complex  matter  (see  §  17.36(e))  that  does 
not  lend  itself  readily  to  the  form. 
Further,  before  a  veteran  would  be 
removed  from  the  list  of  enrollees  based 
on  a  priority  status  lower  than  priority 
category  4,  the  veteran  first  would  be 
provided  a  letter  advising  of  the 
opportunity  to  request  that  action  be 
t^en  (including  an  examination,  if 
needed)  to  determine  whether  the 
veteran  is  catastrophically  disabled  and 
thereby  eUgible  for  inclusion  in  priority 
category  4. 

Additional  Enrollment  Issues 

One  commenter  opposed  any 
enrollment  system  that  could  exclude 
any  categories  of  veterans  from  access  to 
medical  care.  No  changes  are  made 
based  on  this  comment.  The  Veterans' 
Health  Care  EligibiUty  Reform  Act 
requires  that  we  establish  a  system  for 
the  management  of  hospital  and 
outpatient  care  based  on  priorities  and 
available  funding. 

One  commenter  asserted  that 
nonservice-connected  Purple  Heart 
recipients  should  be  included  in 
priority  category  3.  No  changes  are 
made  based  on  this  comment.  The 
priority  categories  are  established  by 
statute,  and  there  is  no  authority  to 
include  this  category  of  veterans  in 
priority  category  3. 

One  commenter  asserted  that  within 
priority  category  7,  mihtaiy  retirees 
should  be  given  a  subpriority  based  on 
the  further  assertion  that  military 
retirement  benefits  are  inadequate.  No 
changes  are  made  based  on  this 
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conunent.  This  final  rule  is  not  an 
appropriate  forum  for  addressing 
military  retirement  benefits. 

One  commenter  asserted  that 
enrollment  status  decisions  should  be 
transferable  among  VA  medical 
fedlities.  In  response,  we  have  added  a 
note  to  §  17.36  to  clarify  that  a  veteran's 
enrollment  status  will  be  honored  by  all 
VA  medical  fedlities  in  the  United 
States  (care  abroad  is  covered  by  38 
U.S.C.  1724). 

One  commenter  asserted  that  veterans 
should  be  given  a  presxmiption  of 
entitlement  to  medical  services  when 
they  initially  apply  or  reapply  for 
enrollment  and  should  receive  medical 
services  until  an  appeal  is  decided.  No 
changes  are  made  based  on  this 
comment.  We  have  no  authority  to 
include  such  provisions  in  the  final 
rule. 

One  cnnmenter  asserted  that 
enrollment  should  guarantee  a  veteran 
access  to  the  "medical  bmefits  package" 
for  a  certain  period  of  time,  e.g.  until  the 
end  of  the  fiscal  year.  Commenters  also 
asserted  that  after  a  number  of  years  of 
receiving  VA  medical  services  an 
enrollee's  right  to  receive  medical 
services  should  become  permanent.  No 
changes  are  made  based  on  these 
cinnments.  It  is  our  intent  imder  the 
provisions  of  §  17.36  to  try  to  predict 
accurately  for  the  whole  fiscal  year  how 
many  priority  categories  will  be  funded. 
However,  the  regulations  must  include 
provisions  for  amending  the 
determination  at  any  time  because  VA 
can  only  provide  services  insofer  as 
there  are  available  funds  to  cover  the 
services.  Further,  we  have  no  authority 
to  make  permanent  an  enrollee's  right  to 
receive  medical  services. 

Under  the  provisions  of 
§  17.36(d)(4)(iii),  a  veteran  who  had 
been  enrolled  based  on  inclusion  in 
priority  category  5  will  be  disenrolled  if 
the  veteran  does  not  return  to  VA  a 
completed  form  VA  Form  10-lOEZ.  One 
commenter  asserted  that  this  provision 
could  cause  some  of  the  most  vulnerable 
veterans  to  lose  their  medical  benefits. 
No  changes  are  made  based  on  this 
comment.  This  will  not  disadvantage 
veterans  who  are  disenrolled  merely 
because  they  did  not  return  the  form. 
Under  the  provisions  of  §  17.36  such  a 
veteran  may  reapply  to  be  enrolled  at 
any  time  and  thereby  supply  the 
inrormation  necessary  to  determine 
their  enrollment  priority  category. 

One  commenter  opposed  the 
provisions  in  §  17.36(d)(4)(i)  which  state 
that  a  veteran  will  be  removed  from  the 
list  of  enrollees  if  the  veteran  submits  to 
a  VA  medical  center  a  signed  doomient 
stating  that  the  veteran  no  longer  wishes 
to  be  enrolled.  No  changes  are  made 


based  on  this  comment.  If  a  veteran  no 
longer  intends  to  obtain  VA  care  we 
would  like  to  be  informed  so  that  we 
can  better  predict  the  demand  for  VA 
care.  However,  this  will  not 
disadvantage  tbose  who  wish  to  restore 
their  enrolknent  status  since,  as  noted 
above,  a  veteran  may  reapply  to  be 
enrolled  at  any  time. 

Commenters  asserted  that  the  letter 
that  VA  sends  veterans  concerning  their 
enrollment  status  should  indicate  which 
priority  group  the  vetnan  was  placed  in 
and  all  co-payment  information.  We 
intend  to  provide  this  information  to 
enrolled  veterans  as  soon  as  possible. 

Under  the  provisions  of  Pub.  L.  105- 
368,  a  veteran  enrolled  based  on  an 
illness  associated  with  service  in 
combat  in  a  war  after  the  Gulf  War  or 
during  a  period  of  hostility  after 
Novembw  11, 1998,  is  included  in 

Priority  category  6  and  is  eligible  for  VA 
ospital  and  outpatient  care  provided  in 
the  medical  benefits  package  for  the 
illness.  Hie  final  rule  is  amended  to 
reflect  this  statutory  change. 

Hoqiital  and  Ou^tiait  Care  to 
Veterans  Who  are  not  Enrolled  in  the 
VA  Healthcare  System 

Consistent  with  the  provisions  of  Pub. 
L.  104-262,  §  17.37  specifies  when  VA 
may  provide  hospital  and  outpatient 
care  to  veterans  who  are  not  enrolled  in 
the  VA  healthcare  system.  One 
commenter  asserted  that  this  should 
include  a  statement  that  a  veteran  who 
is  not  enrolled  in  the  VA  healthcare 
system  may  receive  an  examination  to 
determine  whether  the  veteran  is 
eligible  for  inclusion  in  priority  category 
4  based  on  a  finding  that  the  veteran  is 
catastrophically  disabled.  We  agree  and 
have  amended  §  17.37  accordingly. 

Medical  Benefits  Package 

One  commenter  argued  that  the  final 
rule  should  concern  only  a  national 
enrollment  system  and,  accordingly, 
shoxild  not  include  a  medical  benefits 
package.  Although  the  commenter 
concluded  that  VA  has  inherent 
authority  to  establish  a  medical  benefits 
package,  the  commenter  asserted  that 
the  proposed  rule  purportedly  was 
designed  solely  "to  implement  the 
Veterans'  Health  Care  Eligibility  Reform 
Act  of  1996"  and  that  the  "medical 
benefits  package"  went  beyond  this 
statutory  authority.  The  commenter  also 
asserted  that  the  statutory  provisions  at 
38  U.S.C.  1701  and  the  regulations  at  38 
CFR  17.30  are  adequate  for  determining 
what  care  will  be  provided  to  enrolled 
veterans.  The  commenter  further 
asserted  that  we  did  not  provide 
sufficient  rationale  or  justification  for 
the  establishment  of  a  "medical  benefits 


package."  No  changes  are  made  based 
on  these  comments.  Although  the 
Veterans'  Health  Care  Eligibility  Reform 
Act  of  1996  did  not  direct  VA  to  create 
a  medical  benefits  package,  we  believe 
that  it  is  necessary  under  the 
requirements  of  the  Administrative 
Procedure  Act  to  inform  afiiacted 
individuals  concerning  the  care  that 
would  or  would  not  be  provided  to 
veterans  enrolled  in  the  VA  healthcare 
system.  The  definitions  of  terms  in  38 
U.S.C.  1701  and  38  CFR  17.30  are  not 
adequate  by  themselves  to  allow 
individuals  to  make  such 
determinations.  Further,  the  following 
statement  in  the  preamble  portion  of  the 
proposed  rule  provided  the  rational 
basis  for  the  medical  benefits  package: 
"The  Secretary  has  authority  to  provide 
healthcare  as  determined  to  be 
medically  needed.  In  our  view, 
medically  needed  constitutes  care  that 
is  determined  by  appropriate  healthcare 
profiensionals  to  be  needed  to  promote, 
preserve,  or  restore  the  health  of  the 
individual  and  to  be  in  accord  with 
generally  accepted  standards  of  medical 
practice.  The  care  included  in  the 
proposed  'medical  benefits  package'  is 
intended  to  meet  these  criteria." 

Commenters  asserted  that  infertility 
services,  pregnancy  and  delivery, 
surgical  imphntation  of  penile 

Erostheses,  and  membership  in  spas  and 
ealih  clubs  should  be  included  in  the 
medical  benefits  package.  As  noted    - 
above,  the  medical  benefits  package 
would  include  "care  that  is  determined 
by  appropriate  healthcare  professionals 
to  be  needed  to  promote,  preserve,  or 
restore  the  health  of  the  individual  and 
to  be  in  accord  with  generally  accepted 
standards  of  medical  practice."  Upon 
reconsideration,  we  conclude  that 
pregnancy  and  delivery  services  (to  the 
extent  we  have  legal  authority  to 
provide  such  services)  meet  these 
criteria  and  should  be  included  in  the 
medical  benefits  package.  We  also 
conclude  that  member^p  in  spas  and 
health  clubs  does  not  meet  these  criteria 
and  should  not  be  included.  Further, 
under  these  criteria,  we  have 
determined  that  reproductive 
sterilization,  surgery  to  reverse 
volimtary  sterilization,  infertility 
services  (other  than  in  vitro 
fsTtilization),  and  surgical  implantation 
of  penile  prostheses  should  not  be 
excluded.  Appropriate  changes  are 
made  to  the  medical  benefits  package  to 
reflect  these  determinations. 

Commenters  asserted  that  the 
"medical  benefits  package"  should 
cover  all  emergency  care  for  all  enrolled 
veterans.  No  changes  are  made  based  on 
these  comments.  "Hie  final  rule  includes 
in  the  "medical  benefits  package"  all  of 
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the  emergency  care  that  VA  is 
authorized  to  provide  to  enrolled 
veterans  (see  38  U.S.C.  1703, 1728). 

Priority  category  6  includes  veterans 
solely  seeking  care  for  a  disorder 
associated  with  exposure  to  a  toxic 
substance  or  radiation  or  for  a  disorder 
associated  with  service  in  the  Southwest 
Asia  theater  of  operations  diuing  the 
Gulf  War,  as  provided  in  38  U.S.C. 
1710(e).  One  commenter  asserted  that 
these  veterans  should  be  eligible  to 
receive  the  full  "medical  benefits 
package"  because  of  such  disorders.  No 
changes  are  made  based  on  this 
comment.  The  restrictions  for  this 
category  are  required  by  38  U.S.C. 
1710(e). 

One  commenter  asserted  that  the  final 
rule  should  include  provision  for  "long- 
term  care  services."  No  changes  are 
made  based  on  this  comment.  The 
medical  benefits  package  includes  non- 
institutional  long-term  care  services, 
such  as  home  health  care.  The  statutory 
firamework  for  the  enrollment  system 
does  not  cover  nursing  home  care. 

The  medical  benefits  package 
includes  prescription  dnigs  available 
under  the  VA  national  formulary 
system.  Commmters  argued  that  this  is 
inadequate  based  on  the  assertion  that 
this  would  limit  drugs  only  to  those 
listed  and  exclude  any  opportimity  for 
using  non-listed  drugs.  No  changes  are 
made  based  on  these  comments.  The 
national  formulary  system  includes  a 
mechanism  for  the  provision  of  drugs 
and  medicines  not  listed  in  the 
formulary. 

Commenters  recommend  that  the 
"medical  benefits  package"  include  a 
statement  that  VA  will  maintain  its 
capacity  to  treat  disabled  veterans  in 
accordtmce  with  the  provisions  of  38 
U.S.C  1706.  No  charts  are  made  based 
on  these  comments.  The  statutory 
provisions  are  adequate  by  themselves 
to  provide  notice  of  this  requirement. 

Commenters  asserted  that  a 
determination  regarding  care  received 
under  the  "medical  benefits  package" 
should  only  be  made  by  a  physician  in 
the  appropriate  medical  specialty  and 
that  a  veteran  should  have  direct  access 
to  the  medical  speciaHst  of  choice.  No 
changes  are  made  based  on  these 
comments.  Consistent  with  the  trends  in 
industry  practice,  we  believe  that 
generally  veterans  should  first  meet 
with  primary  care  healthcare 
profiessionals  and  then  be  refarred  to 
medical  specialists,  if  necessary. 

Commenters  asserted  that  the  letter 
that  VA  sends  veterans  concerning  their 
enrollment  status  should  specify  what 
services  are  available  to  enroUees.  No 
changes  are  made  based  on  these 
comments.  The  enrollment  status  letter 


will  provide  am  overview  of  the  services 
available  and  will  include  a  toll-free 
telephone  niunber  for  veterans  to  call 
for  further  information. 

We  also  have  made  a  clarifying 
change  to  the  medical  benefits  package 
to  state  that  it  includes  the  completion 
of  certain  forms  (e.g..  Family  Medical 
Leave  forms,  life  insurance  applications, 
Department  of  Education  forms  for  loan 
repayment  exemptions  based  on 
disability,  non-VA  disability  program 
forms)  by  healthcare  professionals  based 
on  an  examination  or  knowledge  of  the 
veteran's  condition,  but  not  including 
the  completion  of  forms  for 
examinations  where  payment  for  such 
examinations  cannot  be  paid  to  VA  but 
can  be  paid  to  other  health  care 
practitioners.  This  is  a  medical  service 
that  generally  is  provided  imder 
customary  medical  practice. 

Notice  of  Priority  Categories  Eligible  for 
Enrollment 

The  proposed  rule  provided  for  the 
Secretary  to  publish  notices  in  the 
notice  section  of  the  Federal  Register 
announcing  which  categories  of 
veterans  are  eligible  to  be  enrolled.  One 
commenter  asserted  that  the 
determinations  made  must  be  published 
as  rules  and  that  such  rules  can  be  made 
only  after  prior  notice  and  comment.  In 
response,  we  have  changed  the 
provisions  of  the  final  rule  to  provide 
for  inclusion  of  the  annoimcements  by 
the  Secretary  in  the  regulatory  material 
at  §  17.36.  Determinations  regarding 
notice  and  comment  will  be  made  in 
accordance  with  the  provisions  of  the 
Administrative  Procedure  Act. 

Also,  the  criteria  in  §  17.36  for 
determining  which  categories  of 
veterans  are  eligible  to  be  enrolled  are 
clarified  to  more  accurately  reflect  the 
elements  necessary  for  making  the 
determination. 


Appeals 

Commenters  asserted  that  the 
proposed  rule  did  not  contain  sufficient 
notice  of  appeal  rights  for  enrollment 
determinations.  In  response,  we  have 
added  information  to  §  17.36(d)(5) 
stating  that  the  letter  providing 
notification  of  enrollment  status 
(enrollment  or  disenrollment)  will 
include  an  effective  date  for  any 
changes  and  will  include  a  statement 
regaiding  appeal  rights. 

As  stated  in  the  proposal,  veterans 
may  appeal  VA  decisions  regarding 
enrollment  and  disenrollment  to  the 
Board  of  Veterans'  Appeals  and  the 
Court  of  Veterans  Appeals.  Commenters 
asserted  that  actions  on  appeals  to  the 
Board  take  too  long  and  that  special 
intermediate  appeal  procedures  must  be 


established  to  protect  veterans'  access  to 
healthcare.  Most  of  the  enrollment 
determinations  will  be  based  on  the 
ministerial  appUcation  of 
determinations  made  by  the  VA's 
Veterans  Benefits  Administration.  There 
is  already  a  process  for  obtaining 
reconsideration  of  these  VBA 
determinations  at  the  Regional  Office 
level.  It  would  be  inappropriate  for  VA's 
Veterans  Health  Administration  (VHA) 
which  administers  the  National 
Enrollment  System  to  provide  appellate 
rights  for  these  VBA  issues.  Further, 
although  we  are  not  required  to  do  so. 
we  are  in  the  process  of  formulating 
volimtary  intermediate  reconsideration 
procedures  for  VHA  decisions  (63  FR 
9990).  In  this  regard,  we  are  considering 
whether  to  apply  such  voluntary 
intermediate  appeal  procedures  to 
certain  VHA  enrollment  issues,  such  as 
decisions  concerning  catastrophic 
disabilities  and  means  testing. 

One  commenter  asserted  that  a 
veteran  should  not  lose  benefits  for  at 
least  90  days  or  until  the  completion  of 
an  appeal.  No  changes  are  made  based 
on  this  comment.  We  have  no  authority 
to  establish  such  a  rule. 

Commenters  asserted  that  the 
Presidential  Memorandum  on  Federal 
Agency  Compliance  with  the  Patient 
Bill  of  Rights  requires  appeal 
procedures  for  enrollment  issues.  No 
changes  are  made  based  on  these 
comments.  This  Memorandum  was 
intended  to  ensure  additional  process 
for  medical  determinations  not  subject 
to  the  appellate  jurisdiction  of  the  Board 
of  Veterans  Appeals,  such  as  the  need 
for  and  appropriateness  of  specific  types 
of  medical  care  and  treatment  for  an 
individual.  Fiuther,  as  noted  above,  we 
are  taking  steps  to  establish 
intermediate  appeal  procedures  as 
appropriate. 

Commenters  asserted  that  the  final 
rule  should  specifically  state  that  the 
Board  of  Veterans  Appeals  has  appellate 
jiuisdiction  of  VHA  determinations 
concerning  whether  a  veteran  is 
catastrophically  disabled.  No  changes 
are  made  based  on  these  comments.  We 
agree  that  unrler  38  CFR  20.101(b)  the 
Board  has  jurisdiction  over  these 
determinations.  Further,  we  do  not 
believe  that  there  is  a  need  to  include 
specific  provisions  in  the  final  rule 
regarding  this  matter. 

Miscellaneous 

Non-substanttve  changes  have  been 
made  for  piuposes  of  clarification. 

Announcement  Regarding  Enrollment 
of  Priority  Categories 

VA  will  enroll  all  7  priority  categories 
of  veterans  for  the  period  October  1, 
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1999  through  September  30,  2000, 
unless  changed  by  a  subsequent 
rulemaking  document. 

0MB 

This  dociunent  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  the  notice  of  the  proposed 
rulemaking  was  submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h)).  The  information  collection 
subject  to  this  rulemaking  concerns: 

(1)  Initial  Application  for  Health 
Benefits.  Under  the  provisions  of 

§  17.36(d)(1),  a  veteran  who  wishes  to  be 
enrolled  must  apply  by  submitting  a  VA 
Form  10-lOEZ  to  a  VA  medical  facility. 
Veterans  applying  based  on  inclusion  in 
categories  1,  2,  3, 6,  and  7  do  not  need 
to  complete  section  n,  but  must 
complete  the  rest  of  the  form.  Veterans 
applying  based  on  inclusion  in  priority 
category  4  must  complete  all  or  a 
portion  of  VA  Form  10-lOEZ  as  set  forth 
in  S  17.36(d)(1).  Veterans  applying 
based  on  Laclusion  in  priori^  category 
5  must  complete  the  entire  form.  VA 
Form  10-lOEZ  is  set  forth  in  full  at 
§  17.36(f).  This  information  is  needed  to 
determine  whether  a  veteran  is  eligible 
to  be  enrolled  in  the  VA  healthcare 
system  an^,  consequently,  whether  the 
veteran  is  eligible  for  VA  hospital  and 
outoatient  care; 

(2)  Yearty  Re-application  for  Heahh 
Benefits.  Under  the  provisions  of 

S  17.36(d)(4)(iii),  veterans  enrolled 
based  an  inclusion  in  priority  category 
5  will  be  mailed  a  Form  lO-lOEZ  on  a 
yearly  basis.  They  wiU  be  requested  to 
complete  the  form  andTetura  the  form 
to  the  addiM*  on  the  letum  envelope. 
VA  Fonn  10-lOEZ  is  set  forth  in  full  at 
§  17.36(f).  This  information  is  needed  to 
determine  whether  a  veteran  is  eligible 
to  continue  to  be  enrolled  in  the  VA 
healthcare  system,  and,  consequently, 
whether  the  veteran  is  eligible  to 
continue  to  receive  VA  hospital  and 
outpatient  care; 

(3)  Voyuiiteuy  disenroUaent.  Under 
the  provisions  of  §  17.36((U(4)(i),  a 
veteran  wishing  to  disenroll  and  forgo 
VA  hospital  and  outpatiMit  caie  must 
submit  to  a  VA  medical  center  a  signed 
document  stating  that  the  veteran  no 
longer  wishes  to  be  enrolled.  This 
inframation  is  needed  tadeteimine  the 
identity  of  those  veterans  wishing  to 
disenroll  and  forgo  VA  hospital  uui 
outpatient  care.  "Hiis  will  help  VA 
determine  how  ta«llocate  available 
funding  for  hospital  and  ou^Mtient  care. 


Interested  parties  were  invited  to 
submit  comments  on  the  collection  of 
information.  However,  no  comments 
were  received.  0MB  has  approved  this 
information  collection  imder  control 
number  2900-0091. 

VA  is  not  authorized  to  impose  a 
penalty  on  persons  for  failure  to  comply 
with  information  collection 
requirements  which  do  not  display  a 
ciurent  OMB  control  niunber,  if 
required. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  This 
proposed  rule  would  afiiect  only 
individuals.  Accordingly,  pursuant  to  5 
U.S.C.  605(b),  this  proposed  rule  is 
exempt  from  the  initial  and  final 
regulatory  flexibility  analysis 
requirements  of  §§  603  and  604. 

The  Catalog  of  Federal  domestic 
assistance  numbers  for  the  programs 
affected  by  this  rule  are  64.005, 
64.007.64.008, 64,009,  64.010,  64.011, 
64.012,  64.013,  64.014,  64.015,  64.016, 
64.018,  64.019, 64.022,  and  64.025. 

List  of  Subiects  in  38  CFR  Part  17 

Administrative  practice  and 
procedure.  Alcohol  abuse.  Alcoholism, 
Claims,  Day  care.  Dental  health.  Drug 
abuse.  Foreign  relations.  Government 
contracts,  (^nt  programs —  health. 
Grant  programs — veterans,  Health  care, 
Health  fodlities.  Health  professions. 
Health  records.  Homeless,  Medical  and 
dental  schools.  Medical  devices. 
Medical  research.  Mental  health 
programs.  Nursing  homes,  Philippines, 
Reporting  and  recordkeeping 
requirements,  Scholarships  and 
fellowships,  Travel  and  transportation 
expenses,  Veterans. 

Approved:  July  16, 1999. 
Togo  D.  west.  Jr.. 
Seaetary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  17  is  amended  as 
set  forth  below: 

PART  17— MEDICAL 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Aottunitjn  38  U.S.C  SOI,  1721,  unless 
otherwise  noted. 

117^    [Amandedl 

2.  The  first  sentence  of  §  17.34  is 
amended  by  removing  "When  an 
apphcation"end  addhog,  in  itsplace. 
''Subject  to  the  provisions  of  §§  17.36 
throujgh  17.38i  v^en  an  application". 


3.  An  undesignated  center  heading, 
§  17.36,  and  a  parenthetical  at  the  end 
of  the  section  are  added  to  read  as 
follows: 

Enrollment  Provisions  and  Medical 
Benefits  Package 

§  1 7.36    Enrollmenl— provision  of  hoapitai 
and  outpatient  ewe  to  veterans. 

(a)  Enrollment  requirement  for 
veterans.  (1)  Except  as  otherwise 
provided  in  §  17.37,  a  veteran  must  be 
enrolled  in  the  VA  healthcare  system  as 
a  condition  for  receiving  VA  hospital 
and  outpatient  care. 

Note  to  paragraph  (aMl):  A  veteran  may 
apply  to  be  enrolled  at  any  time.  (See 
S  17.36(d)(1).) 

(2)  Except  as  provided  in  paragraph 
(a)(3)  of  this  section,  a  veteran  enrolled 
imder  this  section  is  eligible  for  VA 
hospital  and  outpatient  care  as  provided 
in  the  "medical  benefits  package"  set  ^ 
forth  in  §  17.38. 

Note  to  paragraph  (aM2):  A  veteran's 
enrollment  status  will  be  recognized 
throughout  the  United  States. 

(3)  A  veteran  enrolled  based  on 
having  a  disorder  associated  with 
exposure  to  a  toxic  substance  or 
radiation,  for  a  disorder  associated  with 
service  in  the  Southwest  Asia  theater  of 
operations  during  the  Gulf  War,  or  any 
illness  associated  with  service  in 
combat  in  a  war  after  the  Gulf  War  or 
during  a  period  of  hostility  after 
November  11. 1998,  as  provided  in  38 
U.S.C.  1710(e).  is  eligible  for  VA 
hospital  and  outpatient  care  provided  in 
the  "medical  benefits  package"  set  forth 
in  §  17.38  for  the  disorder. 

(b)  Categories  of  veterans  eligible  to  be 
enrolled.  The  Seoetary  will  determine 
which  categories  of  veterans  are  eligible 
to  be  enrolled  based  on  the  following 
order  of  priority: 

(1)  Veterans  with  a  singular  or 
combined  rating  of  50  percent  or  greater 
based  on  one  or  more  service-connected 
disabilities  or  tmemployability. 

(2)  Veterans  with  a  singular  or 
combined  rating  of  30  percent  or  40 
percent  based  on  one  or  more  service- 
connected  disabilities. 

(3)  Veterans  who  are  former  prisoners 
of  war,  veterans  with  a  singular  or 
combined  rating  of  10  percent  or  20 
percent  based  4^14010  or  more  service- 
connected  disabilities;  veterans  who 
were  discharged  or  released  from  active 
military  service  for  a  disalnlity  incurred 
or  aggravated  in  the  line  of  duty; 
veterans  who  receive  disability 
compensation  under  38  U.S.C.  1151; 
veterans  Mrhose  entitlement  to  disability 
compensatian  is  suspended  pursuant  to 
38  U.S.C.  1151.  but  (mly  to  the  extent 


Federal  Register / Vol.  64.  No.  193 /Wednesday,  October  6.  1999 /Rules  and  Regulations        54213 


that  such  veterans'  continuing  eligibility 
for  hospital  and  outpatient  care  is 
provided  for  in  the  judgment  or 
settlement  described  in  38  U.S.C.  1151; 
veterans  whose  entitlement  to  disability 
compensation  is  suspended  because  of 
the  receipt  of  military  retired  pay;  and 
veterans  receiving  compensation  at  the 
10  percent  rating  level  based  on 
multiple  noncompensable  service- 
connected  disabilities  that  clearly 
interfere  with  normal  employability. 

(4)  Veterans  who  receive  increased 
pension  based  on  their  need  for  regular 
aid  and  attendance  or  by  reason  of  being 
permanently  housebound  and  other 
veterans  who  are  determined  to  be 
catastrophically  disabled  by  the  Chief  of 
Staff  (or  equivalent  clinical  official)  at 
the  VA  facility  where  they  were 
examined;  except  that  a  veteran  who  is 
catastrophically  disabled  and  who  must 
agree  under  38  U.S.C.  1710  to  pay  to  the 
United  States  a  co-payment  as  condition 
of  receiving  VA  care,  must  agree  to  pay 
to  the  United  States  the  applicable  co- 
payment  to  be  enrolled  in  priority 
category  4. 

(5]  Veterans  not  covered  by 
paragraphs  (b)(1)  through  (b)(4)  of  this 
section  who  are  determined  to  be  unable 
to  defray  the  expenses  of  necessary  care 
under  38  U.S.C.  1722(a). 

(6)  Veterans  of  the  Mexican  border 
period  or  of  World  War  I;  veterans 
solely  seeking  care  for  a  disorder 
associated  with  exposure  to  a  toxic 
substance  or  radiation,  for  a  disorder 
associated  with  service  in  the  Southwest 
Asia  theater  of  operations  during  the 
Gulf  War,  or  for  any  illness  associated 
with  service  in  combat  in  a  war  after  the 
Gulf  War  or  during  a  period  of  hostility 
after  November  11, 1998,  as  provided 
and  limited  in  38  U.S.C.  1710(e);  and 
veterans  with  0  percent  service- 
connected  disabilities  who  are 
nevertheless  compensated,  including 
veterans  receiving  compensation  for 
inactive  tuberculosis. 

(7)  Veterans  who  agree  to  pay  to  the 
United  States  the  applicable  copayment 
determined  under  38  U.S.C.  1710(f)  and 
1710(g).  This  category  is  further 
prioritized  into  the  following 
subcategories: 

(i)  Noncompensable  zero  percent 
service-connected  veterans;  and 

(ii)  All  other  priority  category  7 
veterans. 

(c)  Federal  Register  notification  of 
eligible  enroHees.  (1)  It  is  anticipated 
that  on  or  before  August  1  of  each  year 
th»  Secretary  will  annoimce  in 
paragraph  (c)(2)  of  this  section  which 
categories  of  veterans  are  eligible  to  be 
enrolled.  As  necessary,  the  Secretary  at 
any  time  may  revise  this  determination 
by  further  amending  paragraph  (c)(2]  of 


this  section.  The  preamble  to  a  Federal 
Register  document  announcing  which 
priority  categories  are  eligible  to  be 
enrolled  must  specify  the  projected 
number  of  fiscal  year  applicants  for 
enrollment  in  each  priority  category, 
projected  healthcare  utilization  and 
expenditures  for  veterans  in  each 
priority  category,  appropriated  funds 
and  other  revenue  projected  to  be 
available  for  fiscal  year  enrollees,  and 
results — projected  total  expenditures  for 
enrollees  by  priority  category.  The 
determination  should  include 
consideration  of  relevant  internal  and 
external  factors,  e.g.,  economic  changes, 
changes  in  medical  practices,  and 
waiting  times  to  obtain  an  appointment 
for  care.  Consistent  with  these  criteria, 
the  Secretary  will  determine  which 
categories  of  veterans  are  eUgible  to  be 
enrolled  based  on  the  order  of  priority 
specified  in  paragraph  (b)  of  this 
section. 

(2)  Unless  changed  by  a  rulemaking 
dociunent  in  accordance  with  paragraph 
(c)(1)  of  this  section,  VA  vdll  enroll  all 
priority  categories  of  veterans  set  forth 
in  §  17.36(b)  for  the  period  from  October 
1. 1999  through  September  30,  2000. 

(d)  Enrollment  and  disenrollment 
process — (1)  Application  for  enrollment. 
A  veteran  may  apply  to  be  enrolled  in 
the  VA  healthcare  system  at  any  time. 
A  veteran  who  wishes  to  be  enrolled 
must  apply  by  submitting  a  VA  Form 
10-lOEZ  to  a  VA  medical  facility. 
Veterans  applying  based  on  inclusion  in 
priority  categories  1,  2,  3, 6.  and  7  do 
not  need  to  complete  section  n,  but 
must  complete  the  rest  of  the  form. 
Veterans  applying  based  on  inclusion  in 

fmority  category  4  because  of  their  need 
or  regular  aid  and  attendance  or  by 
being  permanently  housebound  need 
not  complete  section  II,  but  must 
complete  the  rest  of  the  form.  Veterans 
applying  based  on  inclusion  in  priority 
category  4  becaiise  they  are 
catastrophically  disabled  need  not 
complete  section  n,  but  must  complete 
the  rest  of  the  form,  if:  they  agree  to  pay 
to  the  United  States  the  applicable 
copayment  determined  imder  38  U.S.C. 
1710(f)  and  1710(g);  they  are  a  veteran 
of  the  Mexican  border  period  or  of 
World  War  I  or  a  veteran  with  a  0 
percent  service-connected  disability 
who  is  nevertheless  compensated;  their 
catastrophic  disability  is  a  disorder 
associated  with  exposure  to  a  toxic 
substance  or  radiation,  or  with  service 
in  the  Southwest  Asia  theater  of 
operations  during  the  Gulf  War  as 
provided  in  38  U.S.C.  1710(e);  or  their 
catastrophic  disability  is  an  illness 
associated  with  service  in  combat  in  a 
war  after  the  Gulf  War  or  during  a 
period  of  hostility  after  November  11, 


1998,  as  provided  in  38  U.S.C.  1710(e). 
All  other  veterans  applying  based  on 
inclusion  in  priority  category  4  because 
they  are  catastrophically  disabled  must 
complete  the  entire  form.  Veterans 
applying  based  on  inclusion  in  priority 
category  5  must  complete  the  entire 
form.  VA  Form  10-lOEZ  is  set  forth  in 
paragraph  (f)  of  this  section  and  is 
available  from  VA  medical  facilities. 

Note  to  paragraph  (d)(1):  To  remain 
enrolled  based  on  inclusion  in  priority 
category  5,  a  veteran  annually  must  return 
information  to  VA  on  a  VA  Form  10-lOEZ  as 
provided  in  paragraph  (d)(4)(iii)  of  this 
section  and  otherwise  meet  the  requirements 
for  enrollment. 

(2)  Action  on  application.  Upon 
receipt  of  a  completed  VA  Form  10- 
lOEZ,  a  VA  network  or  facility  director, 
or  the  Chief  Network  Ufficer,  will  accept 
a  veteran  as  an  enrollee  upon 
determining  that  the  veteran  is  in  a 
priority  category  eligible  to  be  enrolled 
as  set  forth  in  §  17.36(c)(2).  Upon 
determining  that  a  veteran  is  not  in  a 
priority  category  eligible  to  be  enrolled, 
the  VA  network  or  facility  director,  or 
the  Chief  Network  Officer,  will  inform 
the  applicant  that  the  applicant  is 
ineligible  to  be  enrolled. 

(3)  Automatic  enrollment. 
Notwithstanding  other  provisions  of  this 
section,  veterans  who  were  notified  by 
VA  letter  that  they  were  enrolled  in  the 
VA  healthcare  system  under  the  trial  VA 
enrollment  program  prior  to  October  1, 
1998,  automatically  will  be  enrolled  in 
the  VA  healthcare  system  under  this 
section  if  determined  by  a  VA  network 
or  facility  director,  or  the  Chief  Network 
Officer,  that  the  veteran  is  in  a  priority 
category  eligible  to  be  enrolled  as  set 
forth  in  §  17.36(c)(2).  Upon  determining 
that  a  veteran  is  not  in  a  priority 
category  eligible  to  be  enrolled,  the  VA 
network  or  facility  director,  or  the  Chief 
Network  Officer,  will  inform  the  veteran 
that  the  veteran  is  ineligible  to  be 
enrolled. 

(4)  Disenrollment.  A  veteran  enrolled 
under  paragraph  (d)(2)  or  (d)(3)  of  this 
section  will  be  disenrolled  only  if: 

(i)  The  veteran  submits  to  a  VA 
medical  center  a  signed  document 
stating  that  the  veteran  no  longer  wishes 
to  be  enrolled; 

(ii)  A  VA  network  or  facility  director, 
or  the  Chief  Network  Officer, 
determines  that  the  veteran  is  no  longer 
in  a  priority  category  eligible  to  be 
enrolled,  as  set  forth  in  §  17.36(c)(2);  or 

(iii)  A  VA  network  or  facility  director, 
or  the  Chief  Network  Officer, 
determines  that  the  veteran  has  been 
enrolled  based  on  inclusion  in  priority 
category  5;  determines  that  the  veteran 
was  sent  by  mail  a  VA  Form  10-lOEZ; 
and  determines  that  the  veteran  failed  to 
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ratiirn  the  conipleted  form  to  the 
address  on  the  ratiim  envelope  within 
60  days  from  receipt  of  the  fonn.  VA 
Foim  10-lOEZ  is  set  forth  in  paragraph 
(f)  of  this  section. 

(5)  Notification  of  enrollment  status. 
Notice  of  a  decision  by  a  VA  network  or 
facility  director,  or  the  Chief  Network 
Officer,  regarding  enrollment  status  will 
be  providml  to  the  affected  veteran  by 
letter  and  will  contain  the  reasons  for 
the  decision.  The  letter  will  include  an 
effective  date  for  any  changes  and  a 
statement  regarding  appeal  rights.  The 
decision  will  be  baised  on  all 
information  available  to  the 
decisionmaker,  including  the 
information  contained  in  VA  Form  10- 
lOEZ. 

(e)  Catastrophically  disabled.  For 
purposes  of  this  section, 
catastrophically  disabled  means  to  have 
a  permanent  severely  disabling  in)iuy, 
disorder,  or  disease  that  compromises 
the  ability  to  carry  out  the  activities  of 
daily  living  to  such  a  degree  that  the 
individual  requires  personal  or 
mechanical  assistance  to  leave  home  or 
bed  or  requires  constant  supervision  to 
avoid  physical  harm  to  self  or  others. 
This  definition  is  met  if  an  individual 
has  been  fbimd  by  the  Chief  of  Staff  (or 
equivalent  clinical  official)  at  the  VA 
focility  where  the  individual  was 
examined  to  have  a  permanent 
condition  specified  in  paragraph  (eHl) 
of  Uiis  section;  to  meet  permanently  one 
of  the  conditions  specified  in  paragraph 
(e)(2)  of  this  section  by  a  clinical 
evaluation  of  the  patient's  medical 
records  that  documents  that  the  patient 
previously  met  the  permanent  criteria 
and  continues  to  meet  such  criteria 
(permanently)  or  would  continue  to 
meet  such  criteria  (permanently) 
without  the  continuation  of  on-going 
tieatmoit;  or  to  meet  permanently  one 


of  the  conditions  specified  in  paragraph 
(e)(2)  of  this  section  by  a  current 
medical  examination  that  documents 
that  the  patient  meets  the  permanent 
criteria  and  will  continue  to  meet  such 
criteria  (permanently)  or  would 
continue  to  meet  such  criteria 
(permanently)  without  the  continuation 
of  on-going  treatment. 

(1)  Quad^plegia  and  quadriparesis 
(ICD-9-CM  Code  344.0x:  344.00, 
344.01,  344.02,  344.03,  344.04,  3.44.09), 
paraplegia  (ICD-9-CM  Code  344.1). 
blindness  (ICE>-9-CM  Code  369.4). 
persistent  vegetative  state  (ICD-&-CM 
Code  780.03),  or  a  condition  resulting 
bom  two  of  the  following  procediues 
(ICD-9-CM  Code  84.x  or  associated  V 
Codes  when  available  or  Current 
Procedural  Terminology  (CFT)  Codes) 
provided  the  two  procedures  were  not 
on  the  same  limb: 

(i)  Amputation  through  hand  (ICD-9- 
CM  Code  84.03  or  V  Code  V49.63  or 
CRT  Code  25927); 

(ii)  Disarticulation  of  wrist  (ICD-9- 
CM  Code  84.04  or  V  Code  V49.64  or 
CPT  Code  25920); 

(iii)  Amputation  through  forearm 
(ICD-9-CM  Code  84.05  or  V  Code 
V49.65  or  CPT  Codes  25900,  25905); 

(iv)  Disarticulation  of  forearm  (ICD-9- 
CM  Code  84.05  or  V  Code  V49.66  or 
CPT  Codes  25900,  25905); 

(v)  Amputation  or  disarticulation 
through  elbow.  (ICEK-9-CM  Code  84.06 
or  V  Code  V49.66  or  CPT  24999); 

(vi)  Amputation  through  humerus 
(ICD-9-CM  Code  84.07  or  V  Code 
V49.66  or  CPT  Codes  24900, 24920); 

(vii)  Shoulder  disarticulation  (ICD-9- 
CM  Code  84.08  or  V  Code  V49.67  or 
CPT  Code  23920); 

(viii)  Forequarter  amputation  (ICD-9- 
CM  Code  84.09  or  CPT  Code  23900): 

(ix)  Lower  limb  amputation  not 
otherwise  specified  (ICD-9-CM  Code 


84.10  or  V  Code  V49.70  or  CPT  Codes 
27880.  27882); 

(x)  Amputation  of  great  toe  (ICD-9- 
CM  Code  84.11  or  V  Code  V49.71  or 
CPT  Codes  28810,  28820); 

(xi)  Amputation  through  foot  (ICD-9- 
CM  Code  84.12  or  V  Code  V49.73  or 
CPT  Codes  28800.  28805); 

(xii)  Disarticulation  of  ankle  (ICD-9- 
CM  Code  84.13  or  V  Code  V49.74  or 
CPT  27889); 

(xiii)  Amputation  through  malleoli 
(ICD-9-CM  Code  84.14  or  V  Code 
V49.75  or  CPT  Code  27888); 

(xiv)  Other  amputation  below  knee 
(ICD-9-CM  Code  84.15  or  V  Code 
V49.75  or  CPT  Codes  27880.  27882); 

(xv)  Disarticulation  of  knee  (ICD--9- 
CM  Code  84.16  or  V  Code  V49.76  or 
CPT  Code  27598); 

(xvi)  Above  knee  amputation  (ICD-9- 
CM  Code  84.17  or  V  Code  V49.76  or 
CPT  Code  27598); 

(xvii)  Disarticulation  of  hip  (ICD-9- 
CM  Code  84.18  or  V  Code  V49.77  or 
CPT  Code  27295);  and 

(xviii)  Hindquarter  amputation  (ICD- 
9-CM  Code  84.19  or  CPT  Code  27290). 

(2)(i)  Dependent  in  3  or  more 
Activities  of  Daily  Living  (eating, 
dressing,  bathing,  toileting,  transferring, 
incontinence  of  bowel  and/or  bladder), 
with  at  least  3  of  the  dependencies 
being  permanent  with  a  rating  of  1. 
using  the  Katz  scale. 

(ii)  A  score  of  10  or  lower  using  the 
Folstein  Mini-Mental  State 
Examination. 

(iii)  A  score  of  2  or  lower  on  at  least 
4  of  the  13  motor  items  using  the 
Functional  Independence  Measure. 

(iv)  A  score  of  30  or  lower  using  the 
Global  Assessment  of  Functioning. 

(f)  VA  Form  10-lOEZ.  (insert  actual 
photocopy  of  VA  Form  10-lOEZ] 
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Department  of  Veterans  Afl.urs 


APPLICATION  FOR  HEALTH  BENEFITS 


1A.  Tvn  OF  aCNEFITIS)  APfUCO  FON  lY^  imy  elite*  im 

LJ     HEAITH  SERVICES  U     NUBSINC  HOME 


.-^-.^ Jiitafc^i^^ :  ^ ui--i- 


D 


OOMICK.IARY 


D 


OEMTAl 


D 


ENNOUMCNT 


18.  IF  Am.VMG  FOK  HEALTH  SERVICES.  WMCH  VA  MEOtCAI.  CENTER  OR  OUTPATIENT  CUMC  00  YOU  PREFER 


2.  VETBUN-S  NAME  UmT.  Axt  «W 


J.  OTHER  NAMES  USED 


4.  GENOER  tame*  im 

Dm      Dp 


%.  SOOAL  SECURTTY  NUMBER 


r  CLAM  NUMBER 


7.  DATE  OF  smTH  unm/tt/rrrrl 


t.  REUOON 


SA.  CURRENT  MAILING  ADDRESS  ISu—n 


».  crrv 


K.  STATE  90.  V 


9E.  COUNTY 


10.  HOME  TELEPHONE  NUMBER 


i L 


1 1 .  WORK  TELEPHONE  NUMBBI 


J L 


12.  CURRENT  MARITAL  STATUS  IC/WC/t  ««« 


D 


MARMEO 


D 


NEVER  MARRIED 


D 


SEPAMTB) 


D 


D 


OIVONCEO 


D 


IMKNOWN 


I3A.  LAST  BRANCH  OF  SERVICE 


138.  LAST  ENTRY  DATE 


IX.  LAST  DISCHARGE  DATE 


130.  DISCHARGE  TYPE 


13E.  MILITARY  SERVICE  NUMBER 


14.  CmCLE  YES  OR  NO 


A.     ARE  YOU  A  FORMER  PRISONER  Of  WAR 


YES 


NO 


H.      DO  YOU  HAVE  A  MR.rTAflY  DENTAL  INAIRY 


VES 


8.      DO  YOU  HAVE  A  VA  SERVICECONNECTED  RATING 


YES 


NO 


I.      DO  YOU  HAVE  A  SPINAL  CORD  MAIRY 


VES 


HO 


81.    IF  YES.  WHAT  IS  YOUR  RATED  PERCENTAGE 


% 


J.      ARE  YOU  ELIGIBLE  FOR  MEDICAID 


VES 


NO 


C.      ARE  YOU  RECEIVING  A  VA  PENSION 


VES 


NO 


K.      ARE  YOU  EMIOLLED  IN  MEDICARE  HOSPITAL  INSURANCE  PART  A      VES 


NO 


0.      ARE  YOU  RETIRED  FROM  THE  MILITARY 


YES 


NO 


Kl.    EFFECTIVE  DATE 


En: 


01.    WAS  YOUR  RETIREMENT  THE  RESULT  Of  A  DISABNJTY 


YES 


NO 


L.       ARE  YOU  ENROLLED  IN  MEDICARE  HOSPITAL  MSURANCE  PART  8 


02.    WERE  YOU  REGULARLY  RETIRED   -  120+m.l 


VES 


NO 


11.    EFFECTIVE  DATE 


E.      WERE  YOU  EXPOSED  TO  TOXINS  IN  THE  GULF  WAR 


VES 


NO 


M.     MEDICARE  CLAM  NUMBER 


WERE  YOU  EXPOSED  TO  AGENT  ORANGE 


vu 


NO 


N.      NAME  EXACTLY  AS  IT  APPEARS  ON  YOUR  MEDtCARE  CARD 


a.     WERE  YOU  EXPOSED  TO  RADIATION 


YES 


NO 


ISA.  VETERAN'S  EMPLOYMENT 
STATUS  lelmck  iml 

If  emplOYtd  or  retimi, 
eomphn  iwn  1SB 


U    NOT  EMPLOYED 
D    EMPLOYED 
D    RETWEO 


I  SB.  COMPANY  NAME.  AOORESS  ANO  TELEPHONE  NUMBER 


/  / 

Dat»  Of  ntimrmnt 


ISA.  SPOUSE'S  EMPLOYMENT 
STATUS  «elMc«  iaw* 

If  ttrpktywd  or  rotired, 
comphto  inm  I6B 


U    NOT  EMPLOYED 
D    EMPLOYED 

n 


RFTIRED 


/  / 

Dan  of  rotiro/ntnt 


16B.  COMPANY  NAME.  AOOKSS  ANO  TELEPHONE  NUMBER 


17A.  VETERAN'S  HEALTH  INSURANCE  COMPANY 


ISA.  SPOUSE'S  HEALTH  INSURANCE  COMPANY 


17B.  NAME  Of  POUCY  HOLDER 


1Ba  NAME  Of  POLICY  HOLDER 


17C.  POUCY  NUMBER 


170.  GROUP  CODE 


ISC.  POLICY  NUMBER 


180.  GROUP  COOE 


18A.  NAME.  ADDRESS  ANO  RELATIONSHIP  Of  NEXT  Of  KM 


188.  NEXT  Of  UN'S  HOME  TELEPHONE  NUMBBI 


i L 


18C.  NEXT  Of  KMTS  WORK  TELEPHONE  NUMBER 
(  ) 


20A.  HMME.  ADDRESS  ANO  RELATIONSHIP  OF  EMERGENCY  CONTACT 


208  EMERGENCY  CONTACT'S  HOME  TELEPHONE 
(  ) 


20C.  EMENSBtCY  CONTACrS  WORK  TEL9H0NE  NUMBER 


J L 


21 .  I  DESIGNATE  THE  FOLLOWING  tNOMOUAL  TO  RECEIVE  POSSESSION  Of  ALL  MY  PERSONAL  PROPERTY  LEFT  ON  PREMISES  UNDER  VA  CONTROL  AFTER  MY  DEPARTURE  OR  AT 
THE  TIME  OF  MY  DEATH.   tOfe*  imt    fmnmt  ml  iimmnfim  m  imultr  et  mm.J  r 


Q     EMERGENCY  CONTACT 


Q     NEXT  Of  KIN 


22a.  is  need  for  care  due  to  on  the  jos  injury  cmc*  i 
Dyes  Dno 


228.  IS  NEED  FOR  CARE  DUE  TO  ACCIDENT    KKeeftm 
QnS  □  NO 


XftTS&IO-IOEZ 


PAGE1 
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AMPLICATION 


HEALTH  BENEFITS,  ContiiHMd 


I  vmRAirS  NAMC 


SOCIAL  SECUnTY  NUMBCM 


:m^x^  -c. 


r^i^aic:^ 


1.  SrOMTS  MAM  XaM,  AM  M« 


1.  wouars  sociai  skumtv  nummm 


2.  CHKirS  NAME  Owe  AM  *W 


4  si«usc'so«TE  waMTH  twoMtftnti 


•.  srausc's  AooMcss  (SM«f.  ore.  sum  2^' 


a  srausrs  t&iphomc  nummh 


10.  OATt  Of  MAMMAOf  mmmvfn'ri 


12.  »  VOUn  SMMH  on  Df  FtNOENT  CHN.0  010  NOT  UVE  WITH  VOU  LAST  VfAN. 
CMTHI       TW  AMOUNT  VOU  CONTBWOTf  D  TO  THf  l«  SUTPOUT 

awust    ♦ cwto    $ 


14.  WAS  CMU  WMANtNTtV  AND  TOTAUY  OtSAKCD  KRMC  TX  AGC  OF  t» 

^  ya  □  NO 


S.  CHUCS  DATE  OF  IMTH  «riir»HIH»V»i>|i< 


7.  CMLVS  SOOAt  Sf  CUMTV  NUMKM 


t.  CMNA^  KLATIONSHir  TO  YOU  ICMIrOM^ 

Son  DaughMr 


Supson 


Stepdaughter 


1 1 .  OATI  0*0  BECAME  YOU*  DEFENOEMT 


13.  EXPENSES  PAID  BY  vn.  ■- n«P«»««lT  pmi  n  FO«  COUEeC.  VOCATIONAI. 
KHABnjTATION  on  THAIMNG  /Mtiwi.  boott,  imfrilt,  MCJ 

» 


1*.  »  CMM>  B  BETWEEN  IB  AND  2B  VEAnS  Of  AGE.  00  CHU>  ATTEND  SCHOOL  LAST 
C*««^^""'  D   YES  D   NO 


»»f^i5r*:it  ?• 


:mi'^:m^ 


2S^r 


You  «e  not  required  to  provide  the  financial  infomution  in  this  Section.  However,  cunent  law  ntay  require  VA  to  considCT  wur 
houacbold  fimmcial  situatkw  to  detennine  your  eliubility  for  enioUment  and/or  cost-fiee  care  of  your  nonsemce-connected  (NSC) 
Cfladibott.  If  you  are  0%  SC  noncompensible  or  IRSC  (and  are  not  an.Ex;POW.  WWl  veteran  or  VA  pensionw)  and  yourannua) 
hooaehold  income  (or  combined  income  and  net  worth)  exceeds  die  estiMished  Areshold,  you  must  agree  to  pay  VA  co-payments  for 
c«c  of  your  NSC  conditions  to  be  eligible  for  enroibnent.  See  Section  m  •  Consent  nd  Signature. 

OVES,  I  Wia  PROVIOC  SPECIFIC  INCOME  ANO/OR  ASSET  INFORMATION  TO  HAVE  ELIGIBILITY  FOR  CARE  DETERMINED.CWr,pte»  •# 
Mctieos  below  ihet  epply  to  you  wUh  last  calendar  year's  mfortrmHort.   Sign  and  date  the  application. 

n  NO.  I  DO  NOT  WISH  TO  PROVIDE  MY  DETAILED  FINANOAL  INFORMATION.  /  undentand  I  wU  be  aaaigned  the  eppnprieie  «*rallmnr 
^  JSJryiLSiortiwodictoSw  pay  Ae  appbeabh  VA 

co-pcymtM.  Si^w  and  date  the  apptcaHon. 


1.  WHAT  WAS  VOUR  OnOSS  ANNUM.  MCOMi  mOM  BMPIOYMBIT  AMSM, 
•HHM  m^mct.M  WtU  AS  B«COMt  mOM  YOUn  FAMM.  NAMCH  PNOMFtTY 

oni 


I.  vart  OT>«n  MCOME  amounts  OoeM  SmmMc.  cumpmi—lim,  pmutom. 


VETERAN 


'■r.hZ'iKSAi 


SPOUSE 


CHILDBEN 


l.WASMCaMi  WOM  YOUNFABM.  RANCH.  PnOPEWTY  on  business  Wl«K»*irl» #•»•*$«*•  «C*ri*»*»«n«f*>l«.; 

a  vts         dno 


1.  NWMIEIIiMURSED  MSDCAL  EXKNSES  PA©  BY  YOU  OR  VOOR  SPOOSS  «MrfiwMi  tor  Ooelor*.  dtnUsts.  Orugi.  Mttfeaf*. 
taeim  InmimKe,  hoephU  end  narski§  henml 


2.  AMOUNT  YOU  PAID  LAST  CALENDAR  YEAR  FOR  FUNERAL  ANO  BURIAL  EXPENSES  FOR  YOUR  DECEASED  SPOUSE  OR 
DEPCNOENT  CHLD  iM$o  trim  tpcuf  or  ehW*  intormodotf  in  SoeHon  Ml 


3.  AMOUNT  YOU  PAID  lAST  CALENDAR  YEAR  FOR  XflUB  COLLEGE  OR  VOCATIONAL  EDUCATIONAL  EXPENSES  InMett,  books, 

ie.i    DO  MOT  usT  youfi  of/VMDfwrs'  eoucATioNAi  ixpeNses. 


^■^m^^ii-J 


1.  CASH.  AMOUNT  M  BANK  ACCOUNTS  IChoekIng  and  savings  secounis.  eonmeatts  e»  deposit 
indMdusI  rtlkenmnt  aeeeunts,  OK.I 


2.  MARKET  VALUE  OF  LAND  AND  BUILDINGS  UtttUS  MORTGAGES  AND  LCNS.   On  nnf  munflinur 
kKhido  vh*  of  form,  ranett,  or  businoss  sssots. 


VETEBAW 


SPOUSE 


3.  STOCKS  ANO  BONOS  AUQ  VALUE  OF  OTHER  PROPERTY  OR  ASSETS  Isrt  rare  coins,  •«./ 
UWUS  THE  AMOUNT  YOU  OWE  ON  THESE  ITEMS.  Cxek/do  household  otfoets  and  tsmty  vehieles. 


CO-PAYMENT  NOTICE:  If  you  are  a  0%  service-connected  noncompensable  or  a  nonservice-connected  veteran  (and  are  not  an 
Ex-POW,  WWl  veteran  or  VA  pensioner)  aad  your  household  income  (or  combined  income  and  net  worth)  exceeds  the  established 
threshold,  you  may  be  eligible  for  enrollment  only  if  you  agree  to  pay  VA  co-payments  for  treatmem  of  your  NSC  conditions.  By 
signing  this  application  you  are  agreeing  to  pay  the  applicable  VA  co-payment  if  required  by  law. 


SIGN  HERE 


I  camFr  twb  Fomsoia  STATiBwmsi  am  thus  and  lobmct  to  tmb 


ISIgno*>r»  of  sapteant  or  apptcant't  nprosantadvel 


OP  anr  RNOiMUBMS  AMD  Murr. 


OAJS  tmtn^dd/yyyyl 


VA 


THE  LAW  PROVIDES  SEVERE  PENALTIES  FOR  WILLFUL  SUBMISSION  OF  FALSE  INFORMATION. 

10-10EZ  "^^ 


aiuMQ  cooc  an»-«i-c 
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(The  Office  of  Management  and 
Budget  has  approved  the  information 
collection  requirements  in  this  section 
under  control  number  2900-0091.) 

Authority:  38  U.S.C.  101.  501, 1701, 1705, 
1710. 1721. 1722. 

4.  A  new  §  17.37  is  added  to  read  as 
follows: 

S  17.37  Enrollment  not  required— provision 
of  hospital  and  outpatient  care  to  veterans. 

Even  if  not  enrolled  in  the  VA 
healthcare  system: 

(a)  A  veteran  rated  for  service- 
connected  disabilities  at  50  percent  or 
greater  will  receive  VA  hospital  and 
outpatient  care  provided  for  in  the 
"medical  benefits  package"  set  forth  in 
§17.38. 

(b)  A  veteran  who  has  a  service- 
connected  disability  will  receive  VA 
hospital  and  outpatient  care  provided 
for  in  the  "medical  benefits  package"  set 
forth  in  §  17.38  for  that  service- 
connected  disability. 

(c)  A  veteran  who  was  discharged  or 
released  fiom  active  military  service  for 
a  disability  inciirred  or  aggravated  in  the 
line  of  duty  will  receive  VA  hospital 
and  outpatient  care  provided  for  in  the 
"medical  benefits  package"  set  forth  in 

§  17.38  for  that  disability  for  the  12- 
month  period  following  discharge  or 
release. 

(d)  When  there  is  a  compelling 
medical  need  to  complete  a  course  of 
VA  treatment  started  when  the  veteran 
was  enrolled  in  the  VA  healthcare 
system,  a  veteran  will  receive  that 
treatment. 

(e)  Subject  to  the  provisions  of 

§  21.240,  a  veteran  participating  in  VA's 
vocational  rehabilitation  program 
described  in  §§  21.1  through  21.430  will 
receive  VA  hospital  and  outpatient  care 
provided  for  in  the  "medical  benefits 
package"  set  forth  in  §  17.38. 

(f)  A  veteran  may  receive  VA  hospital 
and  outpatient  care  based  on  factors 
other  than  veteran  status  [e.g.,  a  veteran 
who  is  a  private-hospital  patient  and  is 
referred  to  VA  for  a  diagnostic  test  by 
that  hospital  under  a  sharing  contract;  a 
veteran  who  is  a  VA  employee  and  is 
examined  to  determine  physical  or 
mental  fitness  to  perform  official  duties; 
a  Department  of  Defense  retiree  under  a 
sharing  agreement). 

(g)  For  care  not  provided  within  a 
State,  a  veteran  may  receive  VA  hospital 
and  outpatient  care  provided  for  in  Uie 
"medical  benefits  package"  set  forth  in 
§  17.38  if  authorized  under  the 
provisions  of  38  U.S.C.  1724  and  38  CFR 
17.35. 

(h)  Commonwealth  Army  veterans 
and  new  Philippine  Scouts  may  receive 
hospital  and  outpatient  care  provided 


for  in  the  "medical  benefits  package"  set 
forth  in  §  17.38  if  authorized  under  the 
provisions  of  38  U.S.C.  1724  and  38  CFR 
17.35. 

(i)  A  veteran  may  receive  certain  types 
of  VA  hospital  and  outpatient  care  not 
included  in  the  "medical  benefits 
package"  set  forth  in  §  17.38  if 
authorized  by  statute  or  other  sections 
of  38  CFR  (e.g.,  humanitarian  emergency 
care  for  whidb  the  individual  will  be 
billed,  compensation  and  pension 
examinations,  dental  care,  domiciliary 
care,  nursing  home  care,  readjustment 
counseling,  care  as  part  of  a  VA- 
approved  research  project,  seeing-eye  or 
guide  dogs,  sexual  trauma  coimseling 
and  treatment,  special  registry 
examinations). 

(j)  A  veteran  may  receive  an 
examination  to  determine  whether  the 
veteran  is  catastrophically  disabled  and 
therefore  eligible  for  inclusion  in 
priority  category  4. 

Authority:  38  U.S.C.  101.  501, 1701, 1705, 
1710, 1721, 1722. 

5.  A  new  §  17.38  is  added  to  read  as 
follows: 

f  17.38  Medical  benefits  package. 

(a)  Subject  to  paragraphs  (b)  and  (c)  of 
this  section,  the  following  hospital  and 
outpatient  care  constitutes  the  "medical 
benefits  package"  (basic  care  and 
preventive  care): 

(1)  Basic  care. 

(i)  Outpatient  medical,  surgical,  and 
mental  healthcare,  including  care  for 
substance  abuse. 

(ii)  Inpatient  hospital,  medical, 
surgical,  and  mental  healthcare, 
including  care  for  substance  abuse. 

(iii)  Prescription  drugs,  including 
over-the-counter  drugs  and  medical  and 
surgical  supplies  available  under  the  VA 
national  formulary  system. 

(iv)  Emergency  care  in  VA  facilities; 
and  emergency  care  in  non-VA  facilities 
in  accordance  with  sharing  contracts  or 
if  authorized  by  §§  17.52(a)(3),  17.53, 
17.54. 17.120-132. 

(v)  Bereavement  coimseling  as 
authorized  in  §  17.98. 

(vi)  Comprehensive  rehabilitative 
services  other  than  vocational  services 
provided  under  38  U.S.C.  chapter  31. 

(vii)  Consultation,  professional 
counseling,  training,  and  mental  health 
services  for  the  members  of  the 
immediate  family  or  legal  guardian  of 
the  veteran  or  the  individual  in  whose 
household  the  veteran  certifies  an 
intention  to  live,  if  needed  to  treat: 

(A)  The  service-connected  disability 
ofa  veteran;  or 

(B)  The  nonservice-connected 
disability  of  a  veteran  where  these 
services  were  first  given  during  the 


veteran's  hospitalization  and  continuing 
them  is  essential  to  permit  the  veteran's 
release  from  inpatient  care. 

(viii)  Durable  medical  equipment  and 
prosthetic  and  orthotic  devices, 
including  eyeglasses  and  hearing  aids  as 
authorized  under  §  17.149. 

(ix)  Home  health  services  authorized 
under  38  U.S.C.  1717  and  1720C. 

(x)  Reconstructive  (plastic)  surgery 
required  as  a  result  of  disease  or  trauma, 
but  not  including  cosmetic  surgery  that 
is  not  medically  necessary. 

(xi)  Respite,  nospice,  and  palliative 
care. 

(xii)  Payment  of  travel  and  travel 
expenses  for  veterans  eligible  imder 
§  17.143  if  authorized  by  that  section. 

(xiii)  Pregnancy  and  delivery  services, 
to  the  extent  authorized  by  law. 

(xiv)  Completion  of  forms  (e.g.. 
Family  Medical  Leave  forms,  life 
insurance  applications.  Department  of 
Education  forms  for  loan  repayment 
exemptions  based  on  disability,  non-VA 
disability  program  forms)  by  healthcare 
professionals  based  on  an  examination 
or  knowledge  of  the  veteran's  condition, 
but  not  including  the  completion  of 
forms  for  examinations  if  a  third  party 
customarily  will  pay  health  care 
practitioners  for  the  examination  but 
will  not  pay  VA. 

(2)  Preventive  care,  as  defined  in  38 
U.S.C.  1701(9),  which  includes: 

(i)  Periodic  medica*  exams. 

(ii)  Health  education,  including 
nutrition  education. 

(iii)  Maintenance  of  drug-use  profiles, 
drug  monitoring,  and  drug  use 
education. 

(iv)  Mental  health  and  substance 
abuse  preventive  services. 

(v)  Immunizations  against  infectious 
disease. 

(vi)  Prevention  of  musculoskeletal 
deformity  or  other  gradually  developing 
disabilities  of  a  metabolic  or 
degenerative  nature. 

(vii)  Genetic  coimseling  concerning 
inheritance  of  genetically  determined 
diseases. 

(viii)  Routine  vision  testing  and  eye- 
care  services. 

(ix)  Periodic  reexamination  of 
members  of  high-risk  groups  for  selected 
diseases  and  for  functional  decline  of 
sensory  organs,  and  the  services  to  treat 
these  diseases  and  functional  declines. 

(b)  Provision  of  the  "medical  benefits 
package".  Care  referred  to  in  the 
"medical  benefits  package"  will  be 
provided  to  individuals  only  if  it  is 
determined  by  appropriate  healthcare 
professionals  that  the  care  is  needed  to 
promote,  preserve,  or  restore  the  health 
of  the  individual  and  is  in  accord  with 
generally  accepted  standards  of  medical 
practice. 


54218        Federal  Regirter/VoL  64.  No.  193 /Wednesday.  October  6.  1999 /Rules  and  Regulations 


(1)  Promote  health.  Care  is  deemed  to 
promote  health  if  the  care  will  enhance 
the  quality  of  life  or  daily  functional 
level  of  the  veteran,  identify  a 
predisposition  for  development  of  a 
condition  or  early  onset  of  disease 
which  can  be  partly  or  totally 
ameliorated  by  monitoring  or  early 
diagnosis  and  treatment,  and  prevent 
future  disease. 

(2)  Preserve  health.  Care  is  deemed  to 
preserve  health  if  the  care  will  maintain 
the  current  quality  of  lifia  or  daily 
hmctional  level  of  the  veteran,  prevent 
the  progression  of  disease,  cure  disease, 
or  extend  life  span. 

(3)  Restoring  health.  Care  is  deemed 
to  restore  heahh  if  the  care  will  restore 
the  quality  of  life  or  daily  functional 
level  that  has  been  lost  due  to  illness  or 
injuiy. 

(c)  in  addition  to  the  care  specifically 
excluded  from  the  "medical  benefits 
padcage"  under  paragraphs  (a)  and  (b)  of 
this  section,  the  "medical  ben^ts 
package"  does  not  include  the 
rollowing: 

(1)  Abortions  and  abortion 
counseling. 

(2)  In  vitro  fiBrtilization. 

(3)  Drugs,  biologicals.  and  medical 
devices  not  approved  by  the  Food  and 
Drug  Administration  unless  the  treating 
medical  fedlity  is  conducting  formal 
clinical  trials  under  an  Investigational 
Device  Exempdoi^  [IDE)  or  an 
Investigational  New  Drug  (IND) 
applic&on.  or  the  drugs,  biologicals.  or 
medical  devices  are  prescribed  under  a 
compassionate  use  exemption. 

(4j  Gender  alterations. 

(5)  Hospital  and  outpatient  care  for  a 
veteran  who  is  either  a  patient  or  inmate 
in  an  institution  of  anotner  government 
agency  if  that  agency  has  a  duty  to  give 
the  care  or  services. 

(6)  Membership  in  spas  and  health 
dubs. 

Authority:  38  U.S.C  101. 501. 1701. 1705, 
1710. 1721, 1722. 

f  17.43   [Amended] 

6.  In  §  17.43,  paragraph  (a)  is  removed 
and  paragraphs  (b)  through  (e)  are 
redesignated  as  paragraphs  (a)  through 
(d),  respectively. 

1 17.47  [Amended] 

7.  In  §  17.47,  paragraph  (h)  is 
removed;  paragraphs  (i)  through  (1)  are 
redesignated  as  paragraphs  (h)  through 
(k).  respectively;  and  newly 
redesignated  paragraph  (h)  is  amended 
by  removing  "hospital  or"  and  by 
removing  "or  hospital  care  in  a  Federal 
hospital  imder  agreement.". 

f  17.98    [Amended] 

8.  In  §  17.93.  paragraph  (a)(2)  is 
amended  by  removing  "Medical 


services"  and  adding,  in  its  place, 
"Subject  to  the  provisions  of  §§  17.36 
throiigh  17.38,  medical  services". 

f  17.99    [Removed] 

9.  Section  17.99  is  removed. 

f  17.100    [Amended] 

10.  In  §  17.100,  the  third  sentence  is 
amended  by  removing  "a  new 
application  is  filed,  and". 

[FR  Doc  99-25871  Filed  10-5-99;  8:45  am] 
MLUNQ  COOK  ms-ei-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart180 
[QPP^MOOZT;  FRL-6382-^ 
RIN2070-AB78 

Inwiapto-Amnwntuin;  P— Bclde 
Tolermcdd  for  Emeiyency  Emnptlone 

AOaiCY:  Environmental  Protectian 
Agency  (EPA). 
ACTKM:  Final  rule. 

summary:  This  regulation  estri)lishes 
time-limited  tolerances  for  combined 
residues  of  imazapic-ammonium,  (•f)-2- 
(4,5-dihydro-4-methyl-4-(l- 
methylethyl)-5H>xo-lif-imidazol-2-  yl]- 
5-meUiyl-3-pyridinecarboxylic  add. 
applied  as  its  ammonium  salt  and  its 
mett^lite  (•»-)-2-[4,5-dihydro-4-methyl- 
4-(l-methylethyl)-5-oxo-lif-imidazol-2- 
yl]-5-hydromethyl-3-  pyridinecaiboxylic 
add  both  free  and  conjugated  in  or  on 
grass  forage  at  30  ppm;  grass  hay  at  15 
ppm;  milk,  fat,  meat,  meat  byproducts 
(except  kidney)  of  cattle,  goats,  h(»s. 
horses,  and  sheep  at  0.10  p|nn;  kidney 
of  cattle,  goats,  hogs,  horses,  and  sheep 
at  1  ppm.  This  action  is  in  response  to 
EPA's  granting  of  emergency 
exemptions  imder  section  18  of  the 
Federal  Insectidde.  Fungidde.  and 
Rodentidde  Act  authorizing  use  of  the 
pesticide  on  pastxire/rangeland  and  land 
in  the  Conservation  Resove  lYogram. 
lliis  regulation  establishes  a  maximum 
permissible  level  for  residues  of 
imazapic-ammonium  and  its  metabolite 
in  these  food  commodities.  The 
tolerances  will  expire  and  are  revoked 
on  December  31,  2001. 
DATES:  This  regulation  is  effiective 
October  6, 1999.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  nimiber  OPP-300927, 
must  be  received  by  EPA  on  or  before 
December  6, 1999. 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  coiuier.  Please 


follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  vn.  of  the 
"SUPPLEMENTARY  INFORMATION" 
section.  To  ensure  proper  receipt  by 
EPA.  your  objections  and  hearing 
requests  must  identify  docket  control 
number  OPP-300927  in  the  subject  line 
on  the  first  page  of  your  response. 
FOR  FURTHER  INFORMATKM  CONTACT:  By 
mail:  Libby  Pemberton.  Registration 
Division  (7505C).  Office  of  Pestidde 
Programs.  Environmental  Protection 
Agency.  401 M  St.  SW.,  Washington. 
DC  20460;  telephone  nimiber.  703  308- 
9364;  and  e-mail  address: 
pemberton.libby^pa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  This  Action  Apply  to  Me? 

You  may  be  potentially  afiiBcted  by 
this  action  if  you  are  an  agricultural 
producer,  focid  manufacturer,  or 
pestidde  manufacturer.  Potentially 
affsded  categories  and  entities  may 
indude,  but  are  not  limited  to: 


Cat- 

egoftee 

NAICS 

examples  of  poien- 
tielly  Affected  Entities 

Industry 

111 
112 
311 
32532 

Crop  produclion 
Animal  production 

Pesticide  manutao- 
taring 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  coidd  also 
be  affaded.  The  North  American 
Industrial  Qassification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  othen  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applic^ility  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  "FOR  FURTHER 
INFORMATION  CONTACT'  section. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  This 
Document  and  OtherRelated 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  doomients  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  imder 
the  "Federal  Register-  -Environmental 
Documents."  You  can  also  go  directly  to 
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the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-300927.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
dociunents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  Tlie  PIRIB 
telephone  nimiber  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

EPA,  on  its  own  initiative,  in 
accordance  with  sections  408  (1)(6)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a,  is 
establishing  tolerances  for  combined 
residues  of  the  (heibidde)  imazapic- 
ammonium  and  its  metabolite  both  free 
and  conjugated,  in  or  on  grass  forage  at 
30  part  per  million  (ppm);  grass  hay  at 
15  ppm;  milk,  fat,  meat,  meat 
byproducts  (except  kidney)  of  cattle, 
goats,  hogs,  horses,  and  sheep  at  0.10 
ppm;  kidney  of  cattle,  goats,  hogs,  - 
horses,  and  sheep  at  1  ppm.  These 
tolerances  will  expire  and  are  revoked 
on  December  31,  2001.  EPA  will  publish 
a  document  in  the  Federal  Register  to 
remove  the  revoked  tolerances  from  the 
Code  of  Federal  Regulations. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  uinder 
an  emergency  exemption  granted  by 
EPA  imder  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  pubUc 
comment.EPA  does  not  intend  for  its 
actions  on  section  18  related  tolerances 
to  set  binding  precedents  for  the 
application  of  section  408  and  the  new 
safety  standard  to  other  tolerances  and 
exemptions. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 


residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  e)q>osures  and  all 
other  exposures  for  which  there  is 
rehable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 

residue " 

Section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
authorizes  EPA  to  exempt  any  Federal 
or  State  agency  from  any  provision  of 
FIFRA,  if  EPA  determines  that 
"emergency  conditions  exist  which 
require  sudi  exemption."  This 
provision  was  not  amended  by  Food 
Quality  Protection  Act  (FQPA).  EPA  has 
estabUshed  regulations  governing  such 
emergency  exemptions  in  40  CFR  part 
166. 

m.  Emei^gency  Exemptions  for 
Imazapic-Aminonium  on  Pasture/ 
Rangeiand  and  Land  in  the 
Conscnration  Reserve  Program  and 
FFDCA  Tolerances 

The  Applicant  has  stated  that 
picloram  can  not  be  used  in  areas  with 
sensitive  desirable  plants  such  as  trees 
nor  in  areas  with  a  shallow  depth  to 
groimdwater;  and  high  rates  of  2,4-D 
have  proven  ineffective  in  controlling 
leafy  spurge.  Economic  loss  from  the 
infestation  of  leafy  spurge  is  measured 
in  loss  of  livestock  carrying  capacity.  It 
is  estimated  the  potential  economic  loss 
will  continue  to  average  $5.5  million 
per  year  in  Nebraska  without  the  use  of 
imazapic.  EPA  has  authorized  imder 
FIFRA  section  18  the  use  of  imazapic- 
ammoniimi  on  pasture/rangeland  and 
land  in  the  Conservation  Reserve 
Program  for  control  of  leafy  spurge  in 
Nebraska.  After  having  reviewed  the 
submission,  EPA  concurs  that 
emergency  conditibns  exist  for  this 
state. 

As  part  of  its  assessment  of  these 
emergency  exemptions,  EPA  assessed 
the  potential  risks  presented  by  residues 
of  (+)-2-[4,5-dihydro-4-methyl-4-(l- 
methylethyl)-5-oxo-l//-  imidazol-2-yl]- 
5-methyl-3-pyridinecarboxylic  acid 
applied  as  its  ammoniiun  salt  and  its 
metabolite  (+)-2-(4,5-dihydro-4-methyl- 


4-(l-methylethyl)-5-oxo-lH-imidazol-2- 
ylJ-5-  hydromethyl-3-pyridinecarboxylic 
acid  both  free  and  conjugated  in  or  on 
grass  forage;  grass  hay;  milk,  fat,  meat, 
meat  byproducts  (except  kidney)  of 
cattle,  goats,  hogs,  horses,  and  sheep; 
and  kidney  of  cattle,  goats,  hogs,  horses, 
and  sheep.  In  doing  so,  EPA  considered 
the  safety  standard  in  FFDCA  section 
408(b)(2),  and  EPA  decided  that  the 
necessary  tolerance  imder  FFDCA 
section  408(1)(6)  would  be  consistent 
vkrith  the  safety  standard  and  with 
FIFRA  section  18.  Consistent  with  the 
need  to  move  quickly  on  the  emergency 
exemption  in  order  to  address  an  urgent 
non-routine  situation  and  to  ensure  that 
the  resulting  food  is  safe  and  lawful, 
EPA  is  issuing  these  tolerances  without 
notice  and  opportunity  for  public 
comment  as  provided  in  section 
408(1)(6).  Although  these  tolerances  will 
expire  and  are  revoked  on  December  31, 
2001,  under  FFDCA  section  408(1)(5), 
residues  of  the  p>esticide  not  in  excess 
of  the  amounts  specified  in  the 
tolerances  remaining  in  or  on  grass 
forage;  grass  hay;  milk,  fat,  meat,  meat 
byproducts  (except  kidney)  of  cattle, 
goats,  hogs,  horses,  and  sheep;  and 
kidney  of  cattle,  goats,  hogs,  horses,  and 
sheep  after  that  date  will  not  be 
unlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFRA,  and  the  residues  do  not 
exceed  a  level  that  was  authorized  by 
these  tolerances  at  the  time  of  that 
application.  EPA  will  take  action  to 
revoke  these  tolerances  earUer  if  any 
experience  with,  scientific  data  on,  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  these  tolerances  are  being 
approved  under  emergency  conditions 
EPA  has  not  made  any  decisions  about 
whether  imazapic-ammonium  meets 
EPA's  registration  requirements  for  use 
on  pasture/rangeland  and  land  in  the 
Conservation  Reserve  Program  or 
whether  permanent  tolerances  for  this 
use  would  be  appropriate.  Under  these 
circumstances,  EPA  does  not  believe 
that  these  tolerances  serve  as  a  basis  for 
registration  of  imazapic-ammonium  by  a 
State  for  special  local  needs  under 
FIFRA  section  24(c).  Nor  do  these 
tolerances  serve  as  the  basis  for  any 
State  other  than  Nebraska  to  use  this 
pesticide  on  these  crops  under  section 
18  of  FIFRA  without  following  all 
provisions  of  EPA's  regulations 
implementing  section  18  as  identified  in 
40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemptions  for  imazapic-ammonium, 
contact  the  Agency's  Registration 
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Division  at  the  address  provided  under 
the  "ADDRESSES"  section. 

IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposiue  to  pesticide  residues.  Fen' 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26. 1997)  (FRI^5754- 
7). 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  imazapic*ammonium  and  to 
make  a  determination  on  aggregate 
exposure,  consistent  with  section 
408(b)(2),  for  time-limited  tolerances  for 
combined  residues  of  imazapic- 
ammoniiun  and  its  metabolite  both  free 
and  conjiigated  on  grass  forage  at  30 
ppm;  grass  hay  at  15  ppm;  milk,  fat, 
meat,  meat  byproducts  (except  kidney) 
of  cattle,  goats,  hogs,  horses,  and  sheep 
at  0.10  ppm;  and  kidney  of  cattle,  goats, 
hogs,  horses,  and  sheep  at  1  ppm.  EPA's 
assessment  of  the  dietary  exposxires  and 
risks  associated  with  establishing  the 
tolerances  follows. 

A,  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
stiidies  to  human  ride.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infents  and  children.  The  nature  of  the 
toxic  effects  caused  by  imazapic- 
ammoniiun  are  discussed  in  tbis  imit. 

B.  Toxicologfcal  Endpoint 

1.  Acute  toxicity.  For  acute  dietary 
risk  assessment,  the  no-observed 
adverse  effect  level  (NOAEL)  of  175 
milUorBms/kilogram/dav  (mg/kg/day). 
based  on  developmental  effects 
increased  incidence  of  fetuses  with 
rudimentary  ribs  at  the  lowest  observed 
adverse  effect  level  (LOAEL)  of  350  mg/ 
kg/day.  from  the  developmental  study 
in  rabbits  was  used.  Pregnant  females 
13-f ,  is  the  population  subgroup  of  . 
concern.  The  acute  dietary  popxilation 
adjusted  dose  (aPAD)  is  defined  as  the 
Inference  Dose  (RfD)/FQPA  safety 
fector.  The  aciaeRfD  of  1.75  mg/kg  day 
is  based  on  the  developmental  NOAEL 
of  175  mg/kg/day  and.the  usual  lOOx 
uncertainty  fector  for  intra-  and  ipter- 


species  differences  and  variations.  The 
acute  dietary  aPAD  is  0.175  mg/kg/day. 
based  on  the  RfD  of  1.75  mg/kg/day,  and 
an  additional  uncertainty  factor  of  lOx 
to  account  for  potential  pre-  and  post- 
natal toxicity  and  completeness  of  the 
data  with  respect  to  exposiu^  and 
toxicity  to  infants  and  children  (based 
on  the  determination  of  developmental 
effects  below  the  level  of  maternal 
toxicity  in  the  rabbit  developmental 
study).  There  is  no  acute  dietary  aPAD 
for  other  population  subgroups, 
including  infants  and  children. 

2.  Short-  and  intermediate-term 
toxicity.  For  short-term  margin  of 
exposure  (MOE)  calculations,  the 
developmental  NOAEL  of  175  mg/kg/ 
day  from  the  developmental  study  in 
rabbits  was  used.  At  the  LOAEL  of  350 
mg/kg/day,  there  were  increased 
rudimentary  ribs  below  a  level  of 
maternal  toxicity.  The  short  term 
NOAEL  can  be  used  for  both  dermal  and 
inhalation.  An  MOE  of  100  is  required 
for  both  dermal  and  inhalation 
exposure.  For  intermediate-term  dermal 
exposures,  the  LOAEL  of  137  mg/kg/day 
lowest  dose  tested  (LDT)  fivm  the  one 
year  feeding  study  in  dogs  was  used.  At 
the  LOAEL  of  137  mg/kg/day,  there  was 
skeletal  muscle  degeneration  in  both 
sexes.  The  intermediate  term  LOAEL 
can  be  used  for  both  dermal  and 
inhalation  exposures.  An  MOE  of  300  is 
reqiiired  for  lx)th  dermal  and  inhalation 
exposiue  and  is  based  on  the  usual  lOOx 
sarety  fector  for  intra-  and  inter-spedes 

.  diffnenoes  and  an  addtional  3x  safety 
fector  for  the  absence  of  a  NOAEL  in  the 
critical  study. 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  imazapic- 
ammonium  at  0.5  mg/kg/day.  This  RfD 
is  based  on  a  one  year  feeding  study  in 
dogs  with  a  LOAEL  of  137  mg/kg/day 
(LDT)  based  on  skeletal  muscle 
degeneration.  A  NOAEL  was  not 
e8tri>lished  in  the  study.  An  imcertainty 
fector  of  3000x  was  recommended  and 
was  based  on  lOx  fv  interspecies 
differences.  lOx  for  intraspedes 
variations,  lOx  for  infants  and  childrBn, 
and  3x  for  absenoeof  a  NOAEL. 

4.  Carcinogenicity.  Imazapic  has  been 
classified  as  a  (koup  "E"  (evidence  of 
non-  carcinogenicity  for  humans) 
chemical. 

C.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  becm  estabhshed  (40 
CFR  180.490)  for  the  combined  residues 
of  imaz^ic-ammoniimi  and  its 
metabolite  both  free  and  conjugated,  in 
or  on  peanut  nutmeat  at  0.1  ppm.  Risk 
assessments  were  ccmducted  by  EPA  to 
assess  dietary  exposures  and  risks  from 
imazapic-ammonium  as  follows: 


i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1-day  or  .single  exposure.  The  acute 
dietary  (food  only)  risk  assessment  used 
the  TMRC  (theoretical  maximum 
residue  contribution).  At  the  95th 
percentile  of  exposure  for  user-  days 
and  per-capita  days,  the  Tier  1  acute 
DEEM  analysis  predicts  an  exposiue 
level  of  0.000494  mg/kg/day  for  the 
females  (13-t-,  pregnant,  not  nursing) 
population  subgroup,  which  is 
equivalent  to  0.3%  of  the  aPAD.  This 
should  be  viewed  as  a  conservative  risk 
estimate;  refinement  using  anticipated 
residue  values  and  percent  crop-treated 
data  in  conjunction  with  Monte  Carlo 
analysis  would  result  in  a  lower  acute 
dietary  exposure  estimate. 

ii.  Chronic  exposure  and  risk.  In 
conducting  the  chronic  dietary  risk 
assessment,  conservative  assumptions 
— 100%  of  all  commodities  having 
imazapic  tolerances  will  contain 
imazapic  residues  and  those  residues 
would  be  at  the  level  of  the  tolerance  — 
were  used,  which  results  in  an 
overestimation  of  himian  dietary 
exposure.  The  existing  imazapic 
tolerances  (published  and  pending 
result  in  a  Theoretical  Maximimi 
Residue  Contribution  (TMRC)  that  is 
equivalent  to  the  following  percentages 
of  the  Rfi}: 


Subgroup 

Percentage 

U.S.  Population  (48 

Stttes). 
Nursing  Infants  (<1  year 

oW). 
Non4<lur8ing  Infants  (<1 

yaaroW). 
CMdren  (]-6  years  old)  .... 
Ctiadren  (7-12  years  old)  .. 

0.5 

0.3 

1J 

1.4 
OJ 
0.6 

Males  13-19  yrs 

0.6 

The  subgroups  listed  above  are:  (a)  The 
U^.  population  (48  states);  (b)  those  for 
InfentB  and  childmi;  and,  (c)  the  other 
subgroups  for  which  the  percentage  of 
the  RfD  occupied  is  greater  than  that 
occupied  by  the  sub^up  U.S. 
population  (48  states). 

2.  From  drinking  water.  Acute  and 
chronic  (56-day)  DWECs  (drinking  water 
estimated  concentration)  for  surface 
water  were  calculated  by  GENEEC 
(GENeric  Expected  Enviroiunental 
Concentration)  screening  model  to  be 
7<57'and  4.16  ppb,  respectively. 
According  to  HED  drinking  water 
guidance  (HED  SOP  98.4)  the  56Klay 
CSNEBC  value  may  be  divided  by  3  to 
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obtain  a  value  for  chronic  risk 
assessment  calculations.  Therefore,  the 
Tier  1  chronic  surface  water  value  is 
1.39  ppb.  A  ground  water  estimate  was 
made  using  the  SCI-GROW  (Screening 
Concentration  In  GROimd  Water) 
screening  model  based  on  actual  ground 
water  monitoring  data  collected  from 
small-scale  prospective  ground  water 
monitoring  studies  for  the  registration  of 
a  number  of  pesticides  that  serve  as 
benchmarks  for  the  model.  The  DWEC 
for  imazapic  in  ground  water  was 
calculated  at  5.^5  ppb.  This 
concentration  may  be  used  for  both  the 
acute  and  chronic  scenarios. 

3.  From  non-dietary  exposure. 
Imazapic-ammonium  is  not  currently 
registered  for  sites  that  would  result  in 
non-dietary,  non-occpational  exposure. 
Therefore,  such  exposures  are  not 
expected  and  have  not  been  included  in 
this  risk  assessment. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Imazapic  is  a  member  of  the 
imidazolinone  class  of  pesticides.  Other 
members  of  this  class  include  imazapyr, 
imazethapyr,  imazaquin,  and 
imazamethabenz-methyl.  Section 
408(b)(2)(D)(v)  requires  that,  when 
considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cimiulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
imazapic-ammonium  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  omiulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  imazapic- 
ammoniimi  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  these 
tolerance  actions,  therefore,  EPA  has  not 
assumed  that  imazapic-ammoniiun  has 
a  common  mechanism  of  toxicity  with 
other  substances.  For  more  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961.  November  26, 1997). 

D.  Agff^ate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  For  the  population 
subgroup  of  concern,  piegnant  females 
13+  years,  the  acute  aggregate  exposure 
includes  food  and  water.  For  pregnant 


females,  13+.  0.3%  of  the  aPAO  is 
occupied  by  dietary  (food)  exposure. 
The  estimated  maximum  concentrations 
of  imazapic-ammonium  in  surface  and 
ground  water  are  less  than  the  DWLOC 
for  imazapic-ammonium  in  drinking 
water  as  a  contribution  to  acute 
aggregate  exposure.  Therefore,  EPA 
concludes  with  reasonable  certainty  that 
the  acute  aggregate  risks  resulting  from 
residues  of  imazapic-  ammonium  in 
food  and  drinking  water  are  beloW 
EPA's  level  of  concern. 

2.  Chronic  risk.  For  the  U.S. 
population,  0.5%  of  the  cPAD  is 
occupied  by  dietary  (food)  exposure. 
Other  highly  exposed  population 
subgroups  include  children  1-6  years 
(1.4%  cPAD),  hispanics  (0.6%  cPAD), 
pregnant  females  13+  (0.4%  cPAD)  and 
males  13-19  years  (0.6%  cPAD).  EPA 
generally  has  no  concern  for  exposures 
below  100  percent  of  the  cPAD,  because 
the  cPAO  represents  the  level  at  or 
below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health.  The 
estimated  average  concentrations  of 
imazapic-ammonium  in  surface  and 
groimd  water  are  less  than  the  DWLOC 
for  imazapic-  ammonium  in  drinking 
water  as  a  contribution  to  chronic 
aggregate  exposiire.  Therefore,  EPA 
concludes  with  reasonable  certainty  that 
the  chronic  aggregate  risks  resulting 
from  residues  of  imazapic-ammonium 
in  food  and  drinking  water  are  below 
EPA's  level  of  concern. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  non-dietary,  non- 
occupational exposure.  Since  there  are 
no  registered  uses  for  imazapic- 
ammonium  that  would  result  in  such 
exposures,  both  short-  and  intermediate 
term  aggregate  risk  assessments  are  not 
required. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  A  cancer  risk  assessment 
was  not  conducted,  since  imazapic  has 
been  classified  as  a  Group  "E"  non- 
carcinogenicity  for  humans  based  on  a 
negative  timiorigenic  potential  in  two 
acceptable  animal  studies. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  imazapic-  ammonium 
residues. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 

children —  i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 


infants  and  children  to  residues  of 
imazapic-ammonium,  EPA  considered 
data  from  developmental  toxicity 
studies  in  the  rat  and  rabbit  and  a  2- 
generation  reproduction  study  in  the  rat. 
The  developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  during 
gestation.  Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-  and  post-natal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
huimans.  EPA  believes  that  reliable  data 
support  using  the  standard  MOE  and 
uncertainty  factor  (usually  100  for 
combined  inter-  and  intra-species 
variability)  and  not  the  additional 
tenfold  MOE/uncertainty  factor  when 
EPA  has  a  complete  data  base  under 
existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  MOE/safety  factor. 

ii.  Developmental  toxicity  studies.  In 
the  developmental  study  in  rats,  the 
maternal  (systemic)  NOAEL  was  1,000 
mg/kg/day  highest  dose  tested  (HDT). 
The  developmental  (fetal)  NOAEL  was 
1,000  mg/kg/day  (HDT). 

In  the  developmental  toxicity  study  in 
rabbits,  the  maternal  (systemic)  NOAEL 
was  350  mg/kg/day,  based  on  decreased 
body  weight  and  food  consumption  at 
the  LOAEL  of  500  mg/kg/day.  The 
developmental  (fetal)  NOAEL  was  175 
mg/kg/day,  based  on  increased 
incidence  of  rudimentary  ribs  at  the 
LOAEL  of  350  mg/kg/day. 

iii.  Reproductive  toxicity  study.  In  the 
2-generation  reproductive  toxicity  study 
in  rats,  the  maternal  (systemic)  NOAEL 
was  1,484  mg/kg/day  (HDT).  The 
developmental  (pup)  NOAEL  was  1,484 
mg/kg/day  (HDT).  The  reproductive 
NOAEL  was  1.484  mg/ke/day  (HDT). 

iv.  Pre-  and  post-natal  sensitivity.  The 
toxicological  data  base  for  evaluating 
pre-  and  pyost-natal  toxicity  for 
imazapic-ammoniimi  is  complete  with 
respect  to  current  data  requirements. 
There  appears  to  be  extra-sensitivity 
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based  on  the  pre-natal  results  in  the 
rabbit  developmental  study.  The 
developmental  NOAEL  was  175  mg/kg/ 
day  based  on  the  increased  incidence  of 
rudimentary  ribs  at  the  LOAEL  of  350 
mg/kg/day.  In  contrast,  the  maternal 
NOAEL  was  350  mg/kg/day  based  on 
decreased  body  weight  and  food 
consumption  at  the  LOAEL  of  500  mg/ 
kg/day.  Therefore,  pre-natal 
developmental  toxicity  occurred  at  a 
dose  level  350  mg/kg/day,  which  did 
not  demonstrate  any  maternal  toxicity. 
Based  on  the  above,  EPA  concludes  that 
reliable  data  support  use  of  a  1,000-fold 
MOE/imcertainty  factor  to  protect 
infants  and  children.  Based  on  the 
conclusions  of  the  rabbit  developmental 
study,  EPA  used  the  FQPA  Tier  I 
approach  which  retains  the  lOX  safety 
factor. 

V.  Conclusion.  There  is  a  complete 
toxicity  database  for  imazapic- 
ammoniiun  and  exposure  data  is 
complete  or  is  estimated  based  on  data 
that  reasonably  accounts  for  potential 
exposiires. 

2.  Acute  risk.  The  aPAD  only  applies 
to  pregnant  females,  13-*-  and  is  not 
required  for  infants  (<1  year),  non- 
niu^ing  infants,  and  children  (1-6 
years).  For  pregnant  females,  13-i-, 
dietary  exposure  utilized  0.4%  of  the 
aPAD.  The  estimated  average 
concentrations  of  imazapic-  ammoniiun 
in  siirface  and  groimd  water  are  less 
than  EPA's  level  of  concern  for 
imazapic-  ammonium  in  drinking  water 
as  a  contribution  to  acute  aggregate 
exposiue. 

3.  Chronic  risk.  The  %cPAD  utilized 
for  chronic  dietary  exposure  were  1.3% 
for  non-  nursing  infants,  1.4%  for 
children  1-6  years,  and  1.0%  for  all 
infants  (<1  year).  The  estimated  average 
concentrations  of  imazapic-ammonium 
in  surface  and  ground  water  are  less 
than  EPA's  level  of  concern  for 
imazapic-ammonium  in  drinking  water 
as  a  contribution  to  chronic  aggregate 
exposure. 

4.  Short-  or  intermediate-term  risk. 
Since  there  are  no  registered  uses  for 
imazapic-ammonium  which  would 
result  in  non-dietary,  non-occupational 
exposure,  contributions  to  the  aggregate 
risk  from  both  short-  and  intermediate 
non-dietary  exposiues  are  not  expected. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
imazapic-ammonium  residues. 


V.  Other  Considerations 

A.  Metabolism  in  Plants  and  Animals 

The  natiire  of  the  residue  in  plants 
and  livestock  has  been  adequately 
defined  for  this  time-limited  tolerance. 
The  residues  of  concern  in  grass  are 
imazapic-ammonium  and  its 
hydroxymethyl  metabolite,  both  free 
and  conjugated.  Based  on  the  results  of 
a  goat  metaboUsm  study,  the  residues  of 
concern  in  ruminants  were  identified  as 
imazapic-ammonium  and  its 
hydroxymethyl  metaboUte.  For  the 
purposes  of  this  time-Umited  tolerance 
only,  the  residues  of  concern  in  animals 
are  imazapic  and  its  hydroxymethyl 
metabolite. 

B.  Analytical  Enforcement  Methodology 

An  adequate  analytical  enforcement 
method  is  available  to  enforce  the  grass 
forage  and  hay  tolerances  for  imazapic- 
ammonium  and  its  hydroxymethyl 
metabolite.  American  Cyanamid 
Company  submitted  an  Independent 
Laboratory  Validation  (ILV)  of  a 
Capillary  Electrophoresis  determinative 
method  (Method  M3114)  for 
determination  of  residues  in  grass. 

Adequate  analytical  enforcement 
methods  are  available  to  enforce  the 
animal  commodity  tolerances  for 
imazapic-ammoniiun  and  its 
hydroxymethyl  metabolite.  American 
Cyanamide  Company  submitted 
Independent  Laboratory  Validations 
(ILVs)  of  Capillary  Electrophoresis 
determinative  and  LC/MS  confirmatory 
methods  (Methods  M3118;  M3222;  and 
M3233)  for  determination  of  residues  in 
milk;  cattle  muscle,  kidney,  and  liver 
tissue;  and  bovine  milk  fat  and  tissue 
fat,  respectively. 

The  methods  may  be  requested  from: 
Calvin  Furiow,  PRRIB,  IRSD  (7502C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington,  DC  20460; 
telephone  number:  (703)  305-5229;  e- 
mail  address:  furlow.calvinOepa.gov. 

C.  Magnitude  of  Residues 

Residues  of  imazapic-ammoniimi  and 
its  hydroxymethyl  metabolite,  free  and 
conjugated,  are  not  expected  to  exceed 
30  and  15  ppm  in/on  grass  forage  and 
hay.  respectively,  as  a  result  of  this 
emergency  use.  Secondary  residues  in 
animal  commodities  are  not  expected  to 
exceed  0.10  ppm  in  milk,  meat,  fat,  or 
meat  byproducts  (except  kidney);  or  1.0 
ppm  in  kidney  as  a  result  of  this 
emergency  use.  There  are  no  processed 
food/feed  items  resulting  from  this 
emergency  use. 


D.  International  Residue  Limits 

There  are  no  CODEX,  Canadian,  or 
Mexican  maximum  residue  limits  for 
imazapic  on  pastures/rangeland. 

VI.  Conclusion 

Therefore,  the  tolerances  are 
established  for  [combined  residues]  of 
imazapic-  ammoniiun,  (•»-)-2-[4,5- 
dihydro-4-methyl-4-(l-methylethyl)-5- 
oxo-lH-imidazol-2-yll-5-  methyl-3- 
pyridinecarboxylic  acid,  applied  as  its 
ammonium  salt  and  its  metabolite  (+)*2- 
l4,5-dihydro-4-methyl-4»(l- 
methylethyl)-5-oxo-lH-imidazol-2-yll-5- 
hydromethyl-3-  pyridinecarboxylic  add 
both  free  and  conjugated  in  grass  forage 
at  30  ppm;  grass  bay  at  15  ppm;  milk, 
fat,  meat,  meat  byproducts  (except 
kidney)  of  cattle,  goats,  hogs,  horses, 
and  sheep  at  0.10  ppm;  and  kidney  of 
cattle,  goats,  hogs,  horses,  and  sheep  at 
1  ppm. 

Vn.  Objections  and  Hearing  Requests 

Under  section  40B(g)  of  the  FFDCA.  as 
amended  by  the  FQPA.  any  person  may 
file  an  objection  to  any  aspect  of  thir 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996.  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  To  Do  To  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensiue  proper  receipt  by  EPA. 
you  must  identify  docket  control 
niunber  OPP-300927  in  the  subject  line 
on  the  first  page  of  yoiu*  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  December  6, 1999. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
groimds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
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the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  simunary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  bearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
pubUc  record.  Information  not  marked 
confidential  may  be  disclosed  pubUcly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  You  may  also 
deliver  your  request  to  the  Office  of  the 
Hearing  Clerk  in  Room  M3708, 
Waterside  Mall,  401  M  St.,  SW., 
Washington.  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  PXD.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  be  labeling 
it  "Tolerance  Petition  Fees. " 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  eqiutable  and  not  contrary  to 
the  purpose  of  this  subsection."  (dte). 
For  ad(htional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jimOepa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental     r 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VII.A.  of  this  preamble,  you  should 
also  send  a  copy  of  yoiu-  request  to  the 


PIRB  for  its  inclusion  in  the  official 
record  that  is  described  in  Unit  I.B.2.  of 
this  preamble.  Mail  your  copies, 
identified  by  the  docket  number  OPP- 
300927,  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 

{>erson  or  by  courier,  bring  a  copy  to  the 
ocation  of  the  PRIB  described  in  Unit 
I.B.2.  of  this  preamble.  You  may  also 
send  an  electronic  copy  of  your  request 
via  e-mail  to:  opp-docket@lepa.gov. 
Please  use  an  ASCII  file  format  and 
avoid  the  use  of  special  characters  and 
any  form  of  encryption.  Copies  of 
electronic  objections  and  hearing 
requests  will  also  be  accepted  on  disks 
in  WordPerfect  5.1/6.1  file  format  or 
ASCn  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact:  there  is  a  reasonable  possibiUty 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  fects  to  the 
contrary;  and  resolution  of  the  fectual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vm.  Regulatory  Assessment 
Requirements 

This  final  rule  estabUshes  a  tolerance 
under  section  408  of  the  FFDCA.  The 
Office  of  Management  and  Budget 
(OMB)  has  exempted  these  types  of 
actions  from  review  under  Elxecutive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
imfunded  mandate  as  described  imder 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  prior 
consultation  with  State,  local,  and  tribal 
government  officials  as  specified  by 
Executive  Order  12875,  entitled 
Enhancing  the  Intergovernmental 
Partnership  (58  FR  58093,  October  28. 
1993)  and  Executive  Order  13084, 


entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19,1998),  or  special 
consideration  of  environmental  justice 
related  issues  under  Executive  Order 
12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994)  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entiUed  Protection  of  Children  from 
Envirorunental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997).  The 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  12612,  entitled 
Federalism  (52  FR  41685,  October  30, 
1987).  This  action  directly  regulates 
growers,  food  processors,  food  handlers 
and  food  retailers,  not  States.  This 
action  does  not  alter  the  relationships  or 
distribution  of  power  and 
responsibihties  established  by  Congress 
in  the  preemption  provisions  of  the 
Federal  Food  Drug  Cosmetic  Act,  21 
U.S.C.  section  346a(b)(4).  This  action 
does  not  involve  any  technical 
standards  that  would  require  Agency 
consideration  of  voluntary  consensus 
standards  pursuant  to  section  12(d)  of 
the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (NTTAA), 
Public  Law  104-113,  section  12(d)  (IS 
U.S.C.  272  note).  In  addition,  since 
tolerances  and  exemptions  that  are 
estabUshed  under  FHXIA  section 
408(1)(6),  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  FlexibiUty  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 

IX.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  &nall 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  efiect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  this  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C 
804(2). 
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List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  September  23, 1999. 

Jamea  Jones, 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  18(MAMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Anthority:  21  U.S.C  321(q).  346(a),  and 
371. 

2.  Section  180.490  is  revised  to  read 
as  follows: 


1180.490 
for 


Inwzspio  snunoniuinj  tolerances 


(a)  General.  Tolerance  is  established 
for  residues  of  the  herbicide;  (•t-)-2-(4,5- 
dihydro-4-methyl-4-(l-methylethyl)-5- 
oxo-lH-imidazol-2-yl]-5-methyl-3- 
pyridinecarboxylic  acid  applied  as  its 
ammonium  salt  and  its  metabolite  (■t-)-2- 
(4,5-dihydro-4-methyl-4-(l- 
methylethyl)-5-oxo-lH-imidazol-2-yl]-5- 
hydromethyl-3-pyridinecarboxylic  add 
both  free  and  conjugated;  in  or  on  the 
following  food  commodity: 


Commodities 

Parts  per  million 

Peanut  nutmeat 

0.1 

(b)  Section  18  emergency  exemptions. 
Time-limited  tolerances  are  established 
for  combined  residues  of  the  herbicide 
imazapic-ammonium,  (+)-2-[4,5- 
dihydro-4-methyl-4-(l-  methylethyl)-5- 
oxo-lH-imidazol-2-yll-5-methyl-3- 
pyridinecarboxylic  acid,  applied  as  its 
ammonium  salt  and  its  metabolite  (+)-2- 
|4,5-dihydro-4-methyl-4-(l- 
methyleithyl)-5-oxo-lH-  iraidazol-2-yll- 
5-hydromethyl-3-pyridinecarboxylic 
acid  both  free  and  conjugated  in 
connection  with  use  of  the  pesticide 
under  section  18  emergency  exemptions 
granted  by  EPA.  The  tolerances  are 
specified  in  the  table. 


Commodity 

Parts  per 
million 

Expiration/ 

revocation 

date 

Cattle,  fat 

Cattle,  kidney  .. 

0.10 
1.0 

12/31/01 
12/31/01 

Commodity 

Parts  per 
millkxT 

Expiratkxi/ 

revocatkxi 

date 

Cattle,  mbyp 

0.1 

12/31/01 

(except  kid- 

ney). 

Cattle,  meat 

0.1 

12/31/01 

Goats,  fat 

0.1 

12/31/01 

Goats,  kklney  .. 

1.0 

12/31/01 

Goats,  mbyp 

0.1 

12/31/01 

(except  kid- 

ney). 

Goats,  meat 

0.1 

12«1/01 

Grass,  forage  .. 

30 

12/31/01 

Grass,  hay 

15 

12/31/01 

Hogs,  fat 

0.1 

12/31/01 

Hogs,  kidney  ... 

1.0 

12/31/01 

Hogs,  mbyp 

0.1. 

12«1/01 

(except  kid- 

ney). 

Hogs,  meat 

0.1 

12/31/01 

Horses,  fat 

0.1 

12/31/01 

Horses,  kklney 

1.0 

12/31/01 

Horses,  mbyp 

0.1 

12/31/01 

(except  kkl- 

ney). 

Horses,  meat  ... 

0.1 

12/31/01 

Sheep,  fat 

0.1 

12/31/01 

Sheep,  kklney 

1.0 

12^1/01 

Sheep,  mbyp 

0.1 

12«1/01 

(except  kkl- 

ney). 

Sheep,  meat .... 

0.1 

12^1/01 

(c)  Tolerances  with  reffnal 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

[FR  Doc.  99-25842  Filed  10-5-99;  8:45  am] 
BIUJNQCOOEI 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  99-1837;  MM  Docket  No.  9»-170;  RM- 
9545] 

Radio  Broadcasting  Services; 
Oceanside  and  Encinitas,  CA 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUIMMARY:  This  doaunent  reallots 
Channel  271B  from  Oceanside  to  ' 
Encinitas,  California,  as  that 
community's  first  local  aural 
transmission  service  and  modifies  the 
license  for  Station  KXST(FM),  a  pre- 
1964  grandfathered  facility,  as 
requested,  pursuant  to  the  provisions  of 
section  1.420(i)  of  the  Commission's 
Rules.  See  64  FR  28427,  May  26, 1999. 
Coordinates  used  for  Channel  271B  at 
Encinitas  are  the  currently  authorized 
site  for  Station  KXST(FM)  at  33-06-40 


NL  and  117-12-05  WL.  At  that  site. 
Station  KXST(FM)  wrill  remain  short 
spaced  to  pre-1964  grandfathered 
Station  KSCA(FM),  Channel  270B, 
Glendale,  California,  but  will  not  result 
in  an  increase  in  interference  potential 
to  other  stations  as  no  technical  changes 
for  Station  KXST(FM)  are  involved.  A 
previously  referenced  short  spacing  to 
pre-1964  grandfathered  Station  KGB- 
FM,  CSiannel  2688,  San  Diego, 
California,  is  not  a  consideration  as  the 
Commission  has  eliminated  the  distance 
separation  requirements  and 
interference  protection  requirements 
with  respect  to  second  and  third 
adjacent  channel  grandfathered  stations 
that  have  existed  continuously  since 
November  16, 1964.  See  Grandfathered 
Short-Spaced  FM  Stations,  62  FR  187, 
September  26, 1977.  As  Encinitas  is 
located  within  320  kilometers  (199 
miles)  of  the  U.S.-Mexico  border,  the 
Mexican  government  will  be  notified  of 
the  technical  changes  to  the  FM  Table 
of  Allotments  to  reflect  the  reallotment 
of  Channel  271B  from  Oceanside  to 
Encinitas.  With  this  action,  the 
proceeding  is  terminated. 
DATES:  Effective  October  25, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Btueau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-170. 
adopted  September  1, 1999,  and 
released  September  10, 1999.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Center  (Room  CY- 
A257),  445  Twelfth  Street.  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service. 
Inc.,  1231  20th  Street,  NW., 
Washington.  DC  20036,  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

47  CFR  PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154. 303,  334,  336. 

173.202   [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  C^alifomia  is  amended 
by  adding  Encinitas,  Channel  271B. 

3.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  California,  is 
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amended,  by  removing  Channel  271B  at 
Oceanside. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Bules 

Division,  Mass  Media  Bureau. 

(FR  Doc  9»-2S891  Filed  10-5-99;  8:45  am] 

BILUNQ  OOOC  •ri2-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  99-1947;  MM  Docket  No.  98-207;  RM- 
9408,  RM-9497] 

Radio  Broadcasting  Services; 
Wellsvllle  and  Canaseraga,  NY 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  RP  Communications,  allots 
Channel  228A  to  Wellsville,  NY.  as  the 
community's  second  local  FM  and  third 
local  aural  service.  See  63  FR  68425. 
December  11, 1998.  At  the  request  of  RJ 
Communications,  the  Commission  allots 
Channel  246A  to  Canaseraga,  NY,  as  the 
commimity's  first  local  aural  service. 
Channel  228A  can  be  allotted  to 
Wellsville  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  2  kilometers  (1.2  miles) 
west,  at  coordinates  42-07-25  NL;  77- 
55-29  WL.  to  avoid  a  short-spacing  to 
Station  WWSE.  Channel  227B, 
Jamestown.  New  York.  Channel  246A 
can  be  allotted  to  Canaseraga  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  ot 
10.6  kilometers  (6.6  miles)  south  of 
Canaseraga.  at  coordinates  42-21-41 
NL;  77-45-09  WL,  to  avoid  a  short- 
spacing  to  Station  WGRF,  Channel 
245B,  Buffalo,  New  York.  Canadian 
conourence  in  both  allotments  have 
been  obtained  since  each  community  is 
located  within  320  kilometers  (200 
miles)  of  the  U.S.-Canadian  border.  The 
allotment  of  Channel  246A  at 
Canaseraga  has  been  conciured  in  as  a 
specially  negotiated  short-spaced 
allotment.  With  this  action,  this 
proceeding  is  terminated. 

DATES:  Effective  November  8, 1999.  A 
filing  window  for  Channel  246A  at 
Can^raga,  NY,  and  Channel  228A  at 
Wellsville,  NY,  will  not  be  opened  at 
this  time.  Instead,  the  issue  of  opening 
a  filing  window  for  these  channels  will 
be  addressed  by  the  Commission  in  a 
subsequent  order. 


FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  98-207, 
adopted  September  15, 1999,  and 
released  September  24, 1999.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  445 
12th  Street,  SW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  piuchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Services,  Inc.,  (202)  857- 
3800, 1231  20th  Street,  NW, 
Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radiobroadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334.  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  New  York,  is 
amended  by  adding  Canaseraga, 
Chaimel  246A  and  adding  Channel 
228A  at  Wellsville. 

Federal  Communications  Commission. 
John  A.  Karousoc, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  99-25889  Filed  10-5-99:  8:45  am] 
SIUJNG  CODE  a712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  Nos.  91-221, 87-8;  FCC  99- 
209] 

Review  of  the  Commission's 
Regulations  Governing  Television 
Broadcasting 

agency:  Federal  Communications 

Conunission. 

action:  Final  rule;  annoimcement  of 

efiiective  date  of  filing  requirements. 

summary:  This  rule  aimounces  the 
effective  date  of  filing  requirements  in 
the  preamble  of  the  final  rule  on  local 
broadcast  ownership  rules  pubUshed  on 
September  17, 1999.  Applicants  will  be 
required  to  file  with  the  Commission 
upon  the  effective  date  of  the  rules 
(November  16, 1999)  to  convert 


conditional  waivers  to  permanent 
license  grants  under  the  new  rules  or 
waiver  standards.  In  addition.  Ucensees 
with  existing  local  marketing 
agreements  (LMA)  that  are  attributable 
under  the  revised  rules  will  be  required 
to  file  a  copy  of  the  LMA  with  the 
Commission  on  or  before  October  18, 
1999. 

DATES:  The  conditional  waiver  filing 
requirement  in  paragraph  72  of  the 
preamble  to  the  final  rule  published  at 
64  FR  50651  (September  17, 1999)  is 
effective  on  November  16, 1999.  The 
LMA  filing  requirement  in  paragraph  89 
of  the  same  preamble  is  effective  on 
October  18, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Bash,  Mass  Media  Bureau,  (202)  418- 
2130. 

SUPPLEMENTARY  INFORMATION:  On  August 
27, 1999  the  Office  of  Management  and 
Budget  ("0MB")  approved  the  filing 
requirements  piu^uant  to  0MB  Control 
No.  3060-0904.  Accordingly,  the 
requirements  will  be  effective  as  noted 
above. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary. 
(FR  Doc.  99-25451  Filed  10-5-99: 8:45  am] 

BILUNG  CODE  CTIS-OI-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Doclwt  No.  990304063-9063-01;  I.D. 
092499L] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pacific  Cod  by 
Catcher  Processors  Using  Trawl  Gear 
In  the  Bering  Sea  and  Aleutian  Islands 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Modification  of  a  closure. 

SUMMARY:  NMFS  is  opening  directed 
fishing  for  Pacific  cod  by  catcher 
processor  vessels  using  trawl  gear  in  the 
Bering  Sea  and  Aleutian  islands 
management  area  (BSAI).  This  action  is 
necessary  to  fully  utilize  the  portion  of 
the  1999  total  allowable  catch  (TAC)  of 
Pacific  cod  allocated  to  these  vessels  in 
this  area. 

DATES:  Effective  1200  hours,  Alaska 
local  time  (A.Lt.).  October  1. 1999,  until 
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2400  hn.  A.I.t.,  December  31, 1999,  or 
until  NMFS  publishes  further  notice  in 
the  Federal  Register. 
FOR  FURTHER  INFORMAHON  CONTACT: 
Andrew  Smoker,  907-586-7228. 
SUPPLEMBITARY  INFOflMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  according  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP)  prepared  by  the 
North  Pacific  Fishery  Management 
Council  under  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Regulations  governing  fishing  by  U.S. 
vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  Final  1999  Harvest  Specifications 
of  Groundfish  for  the  BSAI  (64  FR 
12103.  March  11, 1999)  established  the 
portion  of  the  TAG  of  Pacific  cod 
allocated  to  catcher  processors  using 
trawl  gear  in  the  BSAI  as  38,475  metric 
tons  (mt).  See  §679.20(c)(3)(iii)  and 
S679.20(a)(7)(i)(B). 

In  order  to  reserve  amounts 
anticipated  to  be  needed  for  incidental 
catch  in  other  fisheries,  on  May  6, 1999, 
the  Regional  Administrator,  Alaska 
Region.  NMFS  (Regional  Administrator) 
established  a  directed  fishing  allowance 
of  14.000  mt;  set  aside  the  remaining 
24.475  mt  as  bycatch  to  support  other 
anticipated  groimdfish  fisheries;  and 
closed  the  directed  fishery  for  Pacific 


cod  by  catcher  processors  using  trawl 
gear  in  the  BS^  under 
§679.20(d)(l)(iii)  (64  FR  25216,  May  11, 
1999). 

On  September  24, 1999,  in  accordance 
with  §  679.20(a)(7}(ii)(B),  NMFS 
determined  thahhalibut  bycatch 
restrictions  will  prevent  catcher 

Processors  using  trawl  gear  from 
arvesting  their  full  allocation; 
apportioned  the  projected  unused  ' 
amount,  5,000  mt,  of  Pacific  cod  from 
trawl  catcher/processors  to  vessels  using 
hook-and-line  or  pot  gear;  and  specified 
the  trawl  catcher/processors 
apportionment  of  Pacific  cod  as  33,475 
mt. 

NMFS  estimated  that  as  of  September 
24. 1999,  approximately  6.000  mt 
remain  in  the  portion  of  the  TAG  of 
Pacific  cod  allocated  to  catcher 
processors  using  trawl  gear  in  the  BSAI 
and  of  that  amoimt.  5,000  mt  will  be 
necessary  as  bycatch  to  support  other 
anticipated  groundfish  fisheries  through 
the  end  of  1999.  Therefore,  based  on  the 
realized  catch  of  Pacific  cod  in  other 
trawl  catcher  processor  groundfish 
fisheries  during  1999  and  Pacific  halibut 
bycatch  restrictions  on  the  trawl  fleet, 
the  Regional  Administrator  is 
establishing  a  revised  directed  fishing 
allowance  of  16,661  mt.  and  is  setting 
aside  the  remaining  16.814  mt  as 
bycatch  to  support  other  anticipated 
groujidfish  fisheries.  NMFS  has 
determined  that  1,000  mt  remain  in  the 


directed  ffsmng  allowance.  TBerefore, ' 
NMFS  is  terminating  the  previous 
closure  and  is  opening  directed  fishing 
for  Pacific  cod  by  catcher  processors 
using  trawl  gear  in  the  BSAI. 

Classification 

All  other  closures  remain  in  full  force 
and  effect.  This  action  responds  to  the 
best  available  information  recently 
obtained  from  the  fishery.  It  must  be 
implemented  immediately  in  order  to 
allow  full  utilization  of  the  Pacific  cod 
TAG.  Providing  prior  notice  and 
opportimity  for  public  comment  for  this 
action  is  impracticable  and  contrary  to 
the  public  interest.  Further  delay  would 
only  disrupt  the  FMP  objective  of 
providing  the  Pacific  cod  TAG  for 
harvest.  NMFS  finds  for  good  cause  that 
the  implementation  of  this  action 
cannot  be  delayed  for  30  days. 
Accordingly,  under  5  U.S.C.  553(d),  a 
delay  in  the  effective  date  is  hereby 
waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  September  30, 1999, 
Bruce  C  Mordiead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  99-25882  Filed  9-30-99;  4:53  pm] 
BHJJNQ  COM  )610-22-f 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
r\jle  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admlnlstr«tion 

14CFRPart39 

[Docket  Mo.  99-NM-S7-AO] 
RIN212a-AA64 

Ainverthin«M  DIraettvM;  Boeing 
Model  757-400  and -200PF  Seriee 
Airplanee 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  757-200  and 
-200PF  series  airplanes.  This  proposal 
would  require  repetitive  detailed  visual 
inspections  to  detect  loose  fuse  pins  in 
the  outboard  beam  attachment  and 
forward  trunnion  support  on  the  main 
landing  gear  (MLG)  and  to  detect 
corrosion  on  the  structtire  adjacent  to 
the  fuse  pin;  and  corrective  actions,  if 
necessary.  This  proposal  also  would 
require  eventual  replacement  of  the  fuse 
pins  with  new  corrosion  resistant  steel 
(CRES)  fuse  pins,  which  would 
constitute  terminating  action  for  the 
repetitive  inspections.  This  proposal  is 
prompted  by  a  report  of  damaged  fuse 
pins  caused  by  corrosion.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  corroded  fuse  pins, 
which  could  result  in  the  MLG 
separating  firom  the  wing,  and 
consequent  damage  to  the  airplane  and 
possible  rupture  of  the  wing  fuel  tank. 
DATES:  Comments  must  be  received  by 
November  22, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
57-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 


p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  firom 
Boeing  Commercial  Airplane  &x)up, 
P.O.  Box  3707,  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATKM  CONTACT:  Rick 
Kawaguchi,  Aeros{>ace  Engineer, 
Airfirame  Branch,  ANM-120S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1153; 
fax  (425)  227-1181. 
SUPPt.EMB«TARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-^^-57-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 


99-NM-57-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report 
indicating  that,  during  heavy 
maintenance  of  several  Boeing  Model 
757-200  series  airplanes,  28  fiiise  pins 
were  found  damaged  due  to  corrosion. 
Fuse  pins  made  from  4330M  and  4340 
alloy  with  cracks  in  the  chrome  plating 
can  be  damaged  by  corrosion.  Such 
corrosion  or  cracking,  if  not  corrected, 
could  result  in  the  main  landing  gear 
(MLG)  separating  from  the  wing,  and 
consequOTit  damage  to  the  airplane  and 
possible  rupture  of  the  wing  fuel  tank. 

The  subject  fuse  pins  on  Boeing 
Model  757-200PF  series  airplanes  are 
identical  to  those  on  the  afiected  Boeing 
Model  757-200  series  airplanes. 
Therefore,  both  of  these  airplanes  may 
be  subjected  to  the  same  uiisafe 
condition. 

Ejqplonation  of  Relevant  Service 
Inforanation 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  757- 
57A0054.  dated  November  5, 1998. 
which  describes  procedures  for 
repetitive  deteiiled  visual  inspections  to 
detect  loose  fuse  pins  in  the  outboard 
beam  attachment  and  forward  trunnion 
support  on  the  MLG  and  corrosion  on 
the  structure  adjacent  to  the  fuse  pin; 
and  corrective  actions,  if  necessary.  The 
corrective  actions  involve  performing  a 
detailed  visual  inspection  to  detect 
corrosion  on  the  fuse  pin's  mating  parts, 
and  repairing  the  parts,  if  necessary; 
performing  a  detailed  visual  inspection 
to  detect  cracks  on  the  outer  surface  of 
the  fuse  pin  chrome  plating;  and 
replacing  the  alloy  steel  fuse  pins  with 
new  corrosion  resistant  steel  (CRES) 
fuse  pins,  which  would  eliminate  the 
need  for  the  repetitive  inspections.  The 
service  bulletin  also  describes 
procedures  for  a  terminating  action  for 
the  repetitive  inspections. 
Accomplishment  of  the  action  specified 
in  the  service  bulletin  is  intended  to 
adequately  address  the  identified  unsafe 
condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
t)rpe  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
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specified  in  the  service  bulletin 
described  previously. 

Cost  Impact 

There  are  approximately  805 
airplanes  of  the  aff'ected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
350  airplanes  of  U.S.  registry  would  be 
affscted  by  this  proposed  AD. 

It  would  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
proposed  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
inspection  proposed  by  diis  AD  on  U.S. 
oper..ors  is  estimated  to  be  $21,000,  or 
$60  per  airplane,  per  inspection  cycle. 

It  would  take  approximately  440  work 
hours  per  airplane  to  accomplish  the 

E reposed  replacement,  at  an  average 
tbor  rate  of  $60  per  work  hoiu'.  The 
manufacturer  has  committed  previously 
to  its  customers  that  it  will  bear  the  cost 
of  replacement  parts.  As  a  result,  the 
cost  of  those  parts  are  not  attributable  to 
this  proposed  AD.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$9,240,000,  or  $26,400  per  airplane. 
Hie  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accompUshed  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  fiitiue  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship' 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govemment.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
fiaderaUsm  impUcations  to  warrant- the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  PoUdes  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
A0ORE8SE8. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40113. 44701. 

f  39.13    lAmemtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeiiig:  Docket  9»-NM-57-AO. 
Applicability:  Model  757-200  and  -200PF 

series  airplanes,  line  numbers  1  through  806 
inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AO. 
The  request  should  include  an  assessment  of 
the  efiiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  corroded  ftise  pins,  which 
could  result  in  the  main  landing  gear  (MLG) 
separating  from  the  wing,  and  consequent 
damage  to  the  airplane  and  possible  rupture 
of  the  wing  fuel  tank,  accomplish  the 
following: 

Repetitive  Inspections 

(a)  Perform  a  detailed  visual  inspection  to 
detect  loose  fuse  pins  in  the  outboard  beam 
attachment  and  forward  trunnion  support  on 
the  MLG  and  to  detect  corrosion  on  the 
structure  adjacent  to  the  fuse  pin,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  757-57A0054,  dated  November  5, 
1998;  at  the  later  of  the  times  specified  in 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 
Thereafter,  repeat  the  inspection  at  intervals 
not  to  exceed  3,000  flight  cycles  or  24 
months,  whichever  occurs  first,  until 
accomplishment  of  paragraph  (c)  of  this  AD. 

(1)  Prior  to  4  years  since  date  of 
manufacture  of  the  airplane;  or 

(2)  Within  3,000  flight  cycles  or  24  months 
after  the  efiiective  date  of  this  AD,  whichever 
occurs  first 


Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surfiace 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Corrective  Action 

(b)  If  any  loose  fuse  pin  or  corrosion  on  the 
structure  adjacent  to  the  fuse  pin  is  detected 
during  any  inspection  required  by  paragraph 
(a)  of  this  AD,  prior  to  further  fli^t,  perform 
the  applicable  corrective  action  [i.e.,  detailed 
visual  inspections  for  cracks  or  corrosion, 
repair  of  discrepant  parts,  and  replacement  of 
fiise  pin]  in  accordance  with  Boeing  Alert 
Service  Bulletin  757-57A0054,  dated 
November  5, 1998.  Replacement  of  an  alloy 
steel  fuse  pin  with  a  new  corrosion  resistant 
steel  (CRES)  fuse  pin  constitutes  terminating 
action  for  the  repetitive  inspection 
requirements  of  paragraph  (a)  of  this  AD  for 
that  fiise  pin  only. 

Teminatiiig  Action 

(c)  At  the  next  scheduled  MLG  overhaul, 
or  within  12  years  after  the  effective  date  of 
this  AD,  whichever  occurs  first,  replace  all 
alloy  steel  fuse  pins  with  new  CRES  fuse  pins 
in  the  outboard  beam  attachment  and 
forward  tnmnion  support  on  the  MLG  in 
accordance  with  Boeing  Alert  Service 
Bulletin  757-57A0054,  dated  November  5, 
1998.  Accomplishment  of  the  action 
specified  in  this  paragraph  constitutes 
terminating  action  for  the  repetitive 
inspection  requirements  of  this  AD. 


Alternative  Methods  of  Complia 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AO 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
September  29, 1999. 
DJ..Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  99-25936  Filed  10-5-99;  8:45  am] 
ulunq  oooc  4S10-1S-U 
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DEPARTMENT  OF  TRANSPORTATION 

Fedefal  Aviation  Administration 

14CFRPart39 

[Dodiat  No.  99-NIM-248^D] 

RIN2120-AA64 

Ainworthiness  Directives;  Boeing 
Model  747-400  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  doctmient  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747-400  series 
airplanes.  This  proposal  would  require 
removal  of  existing  inertial  refierence 
units  (IRU)  and  installation  of  modified 
IRU's.  This  proposal  is  prompted  by  a 
report  of  the  failure  of  the  left  and 
center  IRU's  on  a  single  flight.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  loss  of  multiple 
IRU's  in  flight,  which  could  result  in  the 
loss  of  navigation  data  during  flight. 
This  coiild  compromise  the  abiUty  of 
the  flight  crew  to  maintain  the  safe 
flight  and  landing  of  the  airplane. 
DATES:  Comments  must  be  received  by 
November  22, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
248-AD,  1601  Lind  Avenue,  SW.,     . 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  &x>m 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  infiarmation  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Jay 
G.  Yi,  Aerospace  Engineer,  Systems  and 
Equipment  Branch,  ANM-130S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircaaft  Certification  OfBce,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1013; 
fex  (425) 227-1181. 
SUPPI.EMENTARY  INFORMATION: 

Comnients  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 


written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  spedfieo  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-248-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailabiUtyofNFRMi 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-44M-248-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report 
indicating  that  the  left  and  center 
inertial  reference  units  (IRU)  failed 
diuing  a  single  flight  on  a  Boeing  Model 
747-400  series  airplane.  A  short  circuit 
in  the  brake  system  control  unit  (BSCU) 
connected  to  the  left  IRU  caused  the  left 
IRU  to  fail.  The  pilot  then  selected  the 
center  IRU  to  monitor  the  BSCU.  The 
same  short  circuit  also  caused  the  center 
IRU  to  fail.  Such  failiue  of  multiple 
IRU's  in  flight,  if  not  corrected,  could 
result  in  the  loss  of  navigation  data 
during  flight.  This  could  compromise 
the  ability  of  the  flight  crew  to  maintain 
the  safe  flight  and  landing  of  the 
airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
34A2638,  Revision  1,  dated  April  8, 
1999,  which  describes  procedures  for 
removal  of  the  left,  right,  and  center 
IRU's,  and  replacement  with  modified 
IRU's.  The  modified  IRU's  are 


redesigned  to  prevent  failure  caused  by 
an  electrical  short  circuit  in  equipment 
connected  to  the  IRU.  Accomplishment 
of  the  actions  specified  in  the  alert 
service  bulletin  is  intended  to 
adequately  address  the  identified  unsafe 
condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
s|}ecified  in  the  alert  service  bulletin 
described  previously,  except  as 
discussed  below. 

Differences  Between  Proposed  Rule  and 
Alert  Service  Bulletin 

Operators  should  note  that,  although 
the  service  bulletin  recommends 
accomplishing  the  replacement  of  the 
IRU's  with  modified  IRU's  at  the  earliest 
opportimity  when  manpower,  parts,  and 
facilities  are  available,  the  FAA  has 
determined  that  such  a  compliance  time 
would  not  address  the  identified  imsafe 
condition  in  a  timely  manner.  In 
developing  an  appropriate  compliance 
time  for  this  AD,  the  FAA  considered 
not  only  the  manufactvirer's 
recommendation,  but  the  degree  of 
urgency  associated  with  addressing  the 
subiect  unsafe  condition,  the  average 
utilization  of  the  affected  fleet,  and  the 
time  necessary  to  perform  the 
replacement  (one  hour).  In  light  of  all  of 
these  factors,  the  FAA  finds  a 
compliance  time  of  12  months  after  the 
efiiactive  date  of  this  AD  for  completing 
the  required  actions  to  be  warranted,  in 
that  it  represents  an  appropriate  interval 
of  time  allowable  for  affected  airplanes 
to  continue  to  operate  without 
compromising  safety. 

Cost  Impact 

There  are  approximately  429 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
50  airplanes  of  U.S.  r^stry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hoai 
per  airplane  to  accompli^  the  proposed 
replacement,  and  that  the  average  labor 
rate  is  $60  per  work  hoiu'.  Required 
parts  would  be  supplied  by  the  parts 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $3,000,  or  $60  per 
airplane. 

"the  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operatOT  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
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accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
ragulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 


Lift  of  Snblects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  aO-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40113. 44701. 

|3«.13   [Amandsd] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  99-NM-248-AO. 

Applicability:  Model  747-400  series 
airplanes,  having  line  numbers  696  through 
1187  inclusive,  certificated  in  any  category; 
equipped  with  Honeywell  inertial  reference 
units  (IRU]. 

Nolo  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 


repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afiected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiisct  of  the  modification,  alteration,,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  tmless 
accomplished  previously. 

To  prevent  loss  of  multiple  IRU's  in  flight, 
which  could  result  in  the  loss  of  navigation 
data,  and  compromise  the  ability  of  the  flight 
crew  to  maintain  the  safe  flight  and  landing 
of  the  airplane,  accomplish  the  following: 

Repucemmt 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  remove  the  left,  center,  and 
right  IRU's.  and  install  modified  IRU's,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-34A2638,  Revision  1,  dated 
April  8, 1999. 

Note  2:  Removal  of  existing  lefi,  center, 
and  right  IRU's  and  replacement  with 
modified  IRU's  in  accordance  with  Boeing 
Alert  Service  Bulletin  747-34A2638,  dated 
January  29, 1999,  is  considered  acceptable  for 
compliance  with  paragraph  (a)  of  this  AD. 

Spares 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  an  IRU  having  Boeing 
part  number  S242T101-1 10.  S242T101-111, 
or  S242T101-112,  on  any  airplane. 


Ahenudve  Methods  of  Complii 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Settle 
Aircraft  Certification  Ofiice  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Avionics 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Pennita 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199]  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Ronton,  Washington,  on 
September  29, 1999. 
D.L.Ri8gin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  99-25935  Filed  10-5-99: 8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatration 

14  CFR  Part  39 

[Docket  No.  99-NM-233-AD] 

RIN2120-AA64 

Airworthineaa  Directivea;  Lockheed 
Model  L-101 1-385  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  dociunent  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Lockheed  Model  L-101 1-385  series 
airplanes,  that  ourently  requires 
repetitive  inspections  to  detect  cracking 
of  the  canted  pressure  bulkhead  at 
fuselage  station  (FS)  1212,  and 
repetitive  inspections  to  detect  cracking 
of  the  web  at  the  fastener  rows  of  the 
vertical  stiffener-to-web;  and  repair  or 
replacement  of  the  web  with  a  new  web, 
if  necessary.  This  action  would  require 
that  the  initial  inspections  be 
accomplished  at  a  reduced  threshold. 
This  proposal  is  prompted  by  a  report 
of  fatigue  cracking  of  the  canted 
pressure  bulkhead  at  FS  1212.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  detect  and  correct 
fotigue  cracking  of  the  canted  pressure 
bulkhead  at  FS  1212,  which  could  result 
in  blowout  of  a  panel  between  adjacent 
stifiieners  and  consequent  cabin 
depressurization. 

DATES:  Comments  mustbe  received  by 
November  22, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No.  99-NM- 
233-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Lockheed  Martin  Aircraft  &  Logistics 
Center.  120  Orion  Street,  Greenville, 
South  Carolina  29605.  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office, 
One  Crown  Center.  1895  Phoenix 
Boulevard,  suite  450,  Atlanta.  Georgia. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Peters,  Program  Manager, 


Program  Nfenagement  and  Services 
Branch,  ACE-118A,  FAA,  Small 
Airplane  Directorate,  Atlanta  Aircraft 
Certification  Office,  One  Crown  Center, 
1895  Phoenix  Boulevard,  suite  450, 
Atlanta,  Georgia  30349;  telephone  (770) 
703-6063;  fax  (770)  703-6097. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
smnmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-233-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-^«lM-233-AD.  1601  land  Avenue, 
SW.,  Ronton,  Washington  98055-4056. 

DiMnisuon 

On  September  26, 1996,  the  FAA 
issued  AD  96-20-10,  amendment  39- 
9776  (61  FR  53044.  October  10, 1996), 
applicable  to  certain  Lockheed  Model 
Lr-101 1-385  series  airplanes,  to  require 
inspections  to  detect  cracking  of  the 
canted  pressure  bulkhead  at  fuselage 
station  (FS)  1212,  and  inspections  to 
detect  cracldng  of  the  web  at  the 
fastener  rows  of  the  vertical  stiffener-to- 
web;  and  repair  or  replacement  of  the 
web  with  a  new  web,  if  necessary.  That 
action  was  prompted  by  a  report  of 
fatigue  cracking  of  the  canted  pressure 


bulkhead  at  FS  1212.  The  requirements 
of  that  AD  are  intended  to  detect  and 
correct  fatigue  cracking  of  the  canted 
pressure  bulkhead  at  FS  1212,  which 
could  result  in  blowout  of  a  panel 
between  adjacent  sti^ners  and 
consequent  cabin  depressurization. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  that  AD,  the 
FAA  has  received  an  additional  report 
of  fatigue  cracking  in  the  subject  area  on 
one  of  these  airplanes.  The  airplane  on 
which  the  cracking  occurred  had 
accumulated  fewer  flight  cycles  at  the 
time  the  cracking  was  detected  than  the 
number  of  flight  cycles  specified  as  the 
inspection  threshold  in  AD  96-20-10. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Lockheed  L-lOll  Service  Bulletin  093- 
53-277,  Revision  1,  dated  November  19, 
1998,  which  describes  procedures  for 
repetitive  detailed  visual  inspections  to 
detect  cracking  of  the  entire  aft  surface 
of  the  canted  pressure  bulkhead  at  FS 
1212  between  left  buttock  line  (LBL)  103 
and  right  buttock  line  (RBL)  103,  and 
repetitive  optical  inspections  (i.e.,  using 
a  borescope  or  mirror)  to  detect  cracking 
of  the  web  at  the  fastener  rows  of  the 
vertical  stiffener-to-web;  and  repair  or 
replacement  of  the  web  with  a  new  web, 
if  necessary.  Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  96-20-10  to  continue  to 
require  repetitive  inspections  to  detect 
cracking  of  the  canted  pressure 
bulkhead  at  FS  1212,  and  repetitive 
inspections  to  detect  cracking  of  the 
web  at  the  fastener  rows  of  the  vertical 
stifiianer-to-web;  and  repair  or 
replacement  of  the  web  with  a  new  web, 
if  necessary.  The  proposed  AD  would 
require  that  the  initial  inspections  be 
accomplished  at  a  reduced  threshold. 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
SOTvice  bulletin  described  previously. 

Explanation  of  Changes  Made  to 
Requirements  of  AD  96-20-10 

The  FAA  has  restated  the  compliance 
time  in  terms  of  flight  cycles,  instead  of 
landings.  This  is  consistent  with  the 
compliance  times  stated  in  the  service 
bulletin.  In  addition,  the  inspection 
identified  in  AD  96-20-10  as  a  "close 


visual  inspection"  is  identified  in  this 
proposed  AD  as  a  "detailed  visual 
inspection."  Furthermore,  the  FAA  has 
added  a  note  to  the  proposed  AD  to 
clarify  the  definition  of  a  detailed  visual 
inspection. 

Cost  Impact 

There  are  approximately  235 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
116  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  The 
requirements  of  this  proposed  AD 
would  not  add  any  new  additional 
economic  biu-den  on  affected  operators, 
other  than  the  costs  that  are  associated 
with  beginning  the  inspections  at  an 
earlier  time  than  would  have  been 
required  by  AD  96-20-10  (initial 
inspection  is  now  required  within 
18,000  flight  cycles,  rather  than  20,000 
fli^t  (^cles). 

The  inspections  that  are  currently 
required  by  AD  96-20-10,  and  retained 
in  this  proposed  AD,  take  approximately 
5  work  hours  per  airplane  to 
accompUsh,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  currently 
required  actions  on  U.S.  operators  is 
estimated  to  be  $34,800,  or  $300  per 
airplane,  per  inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  FederaUsm  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
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contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  PropoMd  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  a^-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Andwrity:  49  U.S.C.  106(g),  40113, 44701. 

f  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9776  (61  FR 
53044,  October  10, 1996),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 


:  Docket  99-NM-233-AD. 
Supersedes  AD  96-20-10,  Amendment 
39-9776. 

Applicability:  Model  L-101 1-385  series 
airplanes;  serial  numbers  1013  through  1250 
indusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wbeUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)(l]  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  of 
the  canted  pressure  bulkhead  at  fuselage 
station  (FS)  1212,  which  could  result  in 
blowout  of  a  panel  between  adjacent 
stiffeners  and  consequent  cabin 
depressurization.  accomplish  the  following: 

Repetitive  Inqiectioiis 

(a)  Perform  a  detailed  visual  inspection  to 
detect  cracking  of  the  entire  aft  surface  of  the 
canted  pressure  bulkhead  at  FS  1212  between 
left  buttock  line  (LBL)  103  and  right  buttock 
line  (RBL)  103;  and  perform  an  optical 
inspection  using  a  borescope  or  other  optical 
device  to  detect  cracking  of  the  web  at  the 
fastener  rows  of  the  vertical  stiffener-to-web; 
in  accordance  with  Lockheed  L-1011  Service 
Bulletin  093-53-277,  dated  July  2, 1996,  or 
Revision  1,  dated  November  19, 1998;  at  the 


earlier  of  the  times  specified  in  paragraphs 
(a)(1)  and  (a)(2)  of  this  AD.  Thereafter,  repeat 
these  inspections  at  intervals  not  to  exceed 
1,000  flight  cycles. 

(1)  Prior  to  the  accumulation  of  20,000 
total  flight  cycles,  or  within  60  days  after 
October  25, 1996  (the  efiective  date  of  AD 
96-20-10),  whichever  occurs  later;  or 

(2)  Prior  to  the  acaunulation  of  18,000 
total  flight  cycles,  or  within  60  days  after  the 
eflective  date  of  this  AD,  whichever  occurs 
later. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Sur&ce 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Repair 

(b)  If  any  cracking  is  found  during  any 
inspection  required  by  paragraph  (a)  of  this 
AD,  prior  to  further  flight,  accomplish  either 
paragraph  (b)(1)  or  (b)(2]  of  this  AD. 

(1)  Accomplish  either  paragraph  (b)(l)(i)  or 
(b)(l)(ii)  of  this  AD,  as  applicable. 

(i)  If  the  cracking  is  found  in  an  area  that 
is  specified  in  Lockheed  Repair  Drawing 
LOC-7622-385,  repair  in  accordance  with 
Lockheed  L-1011  Service  Bulletin  093-53- 
277,  dated  July  2, 1996,  or  Revision  1.  dated 
November  19, 1998.  Accomplishment  of  a 
repair  constitutes  terminating  action  for  the 
repetitive  inspections  required  by  paragraph 
(a)  of  this  AD  at  the  repaired  location  only. 
Or 

(ii)  If  the  cracking  is  found  in  an  area  that 
is  not  specified  in  Lockheed  Repair  Drawing 
LCX>7622-385,  repair  in  accordance  with  a 
method  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (AGO),  FAA. 
Small  Airplane  Directorate. 

(2)  Replace  the  entire  web  with  a  new  web 
in  accordance  with  Lockheed  L-1011  Service 
Bulletin  093-53-277,  dated  July  2. 1996,  or 
Revision  1,  dated  November  19, 1998.  Such 
replacement  constitutes  terminating  action 
for  the  repetitive  inspections  required  by 
paragraph  (a)  of  this  AD. 

Alternative  Methods  of  Compliance 

(c)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  AUanta 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
conunents  and  then  send  it  to  the  Manager, 
Atlanta  ACO. 

(c)(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
96-20-10,  amendment  39-9776,  are 
approved  as  alternative  methods  of 
compliance  with  paragraph  (b)  of  thivAD. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 


Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
September  29, 1999. 
CLRiggin, 

Acting  Managfir,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-25934  Filed  10-5-99: 8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

pocket  Na  99-NM-221-AD1 

RIN  2120-AA64 

Airworthiness  Directives;  Lockheed 
Model  L-101 1-385  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACnON:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  doamient  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Lockheed  Model  L-1011-38S 
series  airplanes.  This  proposal  would 
require  modification  of  the  high 
pressure  bleed  valve  controller  of  each 
engine.  This  proposal  is  prompted  by 
reports  of  failure  of  the  bleed  air  system 
components  such  as  the  thermal 
compeinsators  and  bleed  air  ducts.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  such  failures  of 
the  bleed  air  system  components,  which 
could  result  in  high  temperature  air 
leaking  into  the  cabin  and/or  cargo  areas 
and  could  possibly  require  an 
emergency  landing  and  evacuation. 

DATES:  Comments  must  be  received  by 
November  22, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
221-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  firom 
Lockheed  Martin  Aircraft  &  Logistics 
Center,  120  Orion  Street,  Greenville, 
South  Carolina  29605.  This  information 
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may  be  examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office, 
One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Peters,  Aerospace  Engineer, 
Systems  and  Flight  Test  Branch,  ACE- 
116A,  FAA,  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office, 
One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia 
30349;  telephone  (770)  703-6063;  fax 
(770) 703-6097. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-221-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-221-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055^1056. 

Discussion 

The  FAA  has  received  reports  of 
failures  of  the  bleed  air  system 
components,  such  as  the  thermal 
compensators  and  bleed  air  ducts,  on 
certain  Lockheed  Model  L-101 1-385 


series  airplanes.  Investigation  revealed 
that  during  a  selection  of  the  anti-ice 
mode,  a  sudden  overpressure  spike 
condition  of  the  bleed  air  system  can 
occur.  This  overpressure  spike 
condition  is  caused  when  the  engine 
high  pressure  bleed  valve  is  opened 
rapidly  by  its  controller.  This 
overpressure  has  contributed  to  failures 
of  the  bleed  air  system  components. 
Such  failures  of  the  bleed  air  system 
components,  if  not  corrected,  could 
result  in  high  temperature  air  leaking 
into  the  cabin  and/or  cargo  areas  and 
coidd  possibly  require  an  emergency 
landing  and  evacuation. 

Explanation  of  Relevant  Service 
Inrormation 

The  FAA  has  reviewed  and  approved 
Lockheed  Service  Bulletin  093-36-065, 
dated  February  9, 1999,  which  describes 
procedures  for  modification  of  the  high 
pressiue  bleed  valve  controller  of  each 
engine.  The  modification  involves  the 
installation  of  a  specific  restrictor  check 
valve  into  the  high  pressure  bleed  valve 
controller  of  each  engine. 
Accomplishment  of  the  action  specified 
in  the  service  bulletin  is  intended  to 
adequately  address  the  identified  unsafe 
condition. 

The  Lockheed  service  bulletin 
references  Hamilton  Standard  Service 
Bulletin  36-1060,  Revision  1,  dated 
March  1, 1977,  as  an  additional  source 
of  service  information  for  accomplishing 
the  modification. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Differences  Between  Proposed  Rule  and 
Service  Information 

Operators  should  note  that  the 
Lockheed  service  bulletin  (described 
previously)  provides  service 
information  for  accomplishing  the 
modification  of  the  high  pressure  bleed 
valve  controller  with  the  installation  of 
Hamilton  Standard  restrictor  check 
valve  part  number  (P/N)  764898-2  in 
the  high  pressure  bleed  valve  controller 
P/N  739084-3.  However,  this  proposed 
AD  would  be  applicable  to  those 
airplanes  that  are  equipped  with  high 
pressure  bleed  valve  controller  P/N 
739084-2  or  739084-3.  The  high 
pressiue  bleed  valve  controller  P/N 
739084-2  has  no  restrictor  check  valve 
installed,  and  the  bleed  valve  controller 


P/N  739084-3  has  a  restrictor  check 
valve  installed  that  occasionally  causes 
an  inability  to  supply  bleed 
augmentation.  To  reduce  the  probability 
of  either  a  rupture  of  the  bleed  air 
system  or  the  inability  to  deliver 
additional  bleed,  this  proposed  AD 
would  require  the  modification  of  both 
high  pressure  bleed  valve  controller 
types  to  the  latest  configuration  (P/N 
739084-4)  with  the  installation  of  the 
restrictor  check  valve  P/N  764898-2. 

Cost  Impact 

There  are  approximately  235 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
116  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  2  work  hours 
per  airplane  to  accomplish  the  proposed 
replacement,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  would  cost  approximately  $650 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S.. 
operators  is  estimated  to  be  $89,320,  or 
$770  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  impfications  to  warrant  the 
preparation  of  a  FederaUsm  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 
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List  ofSublectt  in  14  CFR  Part  39, 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  PropoMd  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-nAIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AndMrity:  49  U.S.C  106(g),  40113, 44701. 
f3a.13   [Amendedg 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

liOnkhiiiid;  Docket  99-NM-221-AD. 

Applicability:  Model  L-1011-38S-1,  -1- 
14,  -1-15,  and  -3  series  airplanes  equipped 
wdth  high  pressure  bleed  valve  controller 
Hamilton  Standard  part  number  (P/N) 
739084-2  or  739084-3  (Lockheed  P/N 
672286-103  or  672286-105);  certificated  in 
any  category. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afiected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failures  of  the  bleed  air  system 
components,  which  could  result  in  hi^ 
temperature  air  leaking  into  the  cabin  and/or 
cargo  areas  and  could  possibly  require  an 
emergency  landing  and  evacuation, 
accompUsh  the  following: 

(a)  Within  14  months  after  the  effective 
date  of  this  AD,  modify  the  high  pressure 
bleed  valve  controller  of  each  engine  in 
accordance  with  Lockheed  Service  Bulletin 
093-36-065,  dated  February  9, 1999. 

Note  2:  Hamilton  Standard  has  issued 
Service  Bulletin  36-1060,  Revision  1,  dated 
March  1. 1977,  as  an  additional  soiuce  of 
service  information  for  the  modification  of 
the  high  pressure  bleed  valve  controller  of 
each  engine. 

(b)  As  of  the  efiective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  a  high 
pressure  bleed  valve  controller,  unless  it  has 
been  modified  in  accordance  with  this  AD. 


Alternative  Method*  of  Oeinpltenoe    ''^ 

(c)  An  alternative  method  of  comjpliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Oflice  (AGO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Atlanta  ACX). 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACX). 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  A\'iation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
September  29, 1999. 
DX.Riggin. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc  99-25933  Filed  10-5-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatratlon 

14  CFR  Part  39 

[Docket  No.  9»-CE-27-AD] 

RIN2120-AA64 

Airworthinasa  Directivaa;  REVO, 
Incorporated  Modela  Lalte  LA-4,  Lake 
LA-4A,  Lake  LA-4P.  Lake  LA-4-200, 
and  Lake  Model  2S0  Alrplanea 

agency:  Federal  Aviation 

Administration,  EXDT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain  REVO, 
hicorporated  (REVO)  Models  Lake  LA- 
4,  Lake  LA-4A,  Lake  LA-4P,  Lake  LA- 
4-200,  and  Lake  Model  250  airplanes. 
The  proposed  AD  would  require 
inspecting  the  left  and  right  wing  upper 
and  lower  spar  caps  and  doublets  for 
cracks,  replacing  any  cracked  parts  and/ 
or  incorporating  a  modification  kit 
depending  on  the  extent  of  the  damage, 
and  reporting  the  results  of  the 
inspection  to  the  Federal  Aviation 
Administration  (FAA).  The  proposed 
AD  is  the  result  of  a  report  of  a  fatigue 
crack  found  at  the  second  most  inboard 
wing  attachment  bolt  hole  on  one  of  the 
affected  airplanes.  Similar  fatigue 
cracking  has  since  been  reported  on 
seven  more  of  the  afiiacted  airplanes. 


The  actions  specified  by  the  proposed 
AD  are  intended  to  detect  and  correct 
cracks  in  the  wing  spar  caps  and 
doublers,  which  could  result  in  loss  of 
the  wing  with  consequent  loss  of  control 
of  the  airplane. 

DATES:  Comments  must  be  received  on 
or  before  December  14, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  FAA.  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  99-CE-27- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  Qty,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  bom 
REVO,  Incorporated,  P.O.  Box  312,  One 
High  Street,  Sanford,  Maine  04073.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  B.  Noll.  Aerospace  Engineer, 
FAA,  Boston  Aircraft  Certification 
Office.  12  New  England  Executive  Park, 
Burlington,  Massachusetts  01803; 
telephone:  (781)  238-7160;  facsimile: 
(781)  238-7199. 

SUPPLEMENTARY  INFORMATION: 
Comineiits  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposisd  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
nimiber  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  dianged  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  wall  be  filed  in  the  Rules 
Docket. 

Conmienters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-CB-27-AD."  The 
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postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Coimsel,  Attention:  Rules 
Docket  No.  99-CE-27-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  Qty,  Missouri 
64106. 

Discnssion 

The  FAA  has  received  a  report  of 
fatigue  cracks  that  were  fbimd  at  the 
second-most  inboard  wing  attachment 
bolt  hole  on  a  REVO  Lake  Model  250 
airplane.  The  cracks  were  detected 
during  wing  repair  where  the  wing  spar 
and  wing  sUn  were  disassembled. 
Further  analysis  indicated  that  the 
cracks  initiated  at  a  machined  notch  at 
the  flange  termination  point  of  the  spar 
cap. 

The  REVO  Models  Lake  LA~4.  Lake 
LA-4A.  Lake  LA-4P,  and  Lake  LA-4- 
200  airplanes  are  of  the  same  type 
design  as  the  Lake  Model  250  airplanes^ 
Similar  fatigue  cracking  to  that  of  the 
above-refeianced  report  has  been  found 
on  seven  more  of  these  airplanes. 

This  condition,  if  not  detected  and 
corrected  in  a  timely  manner,  could 
result  in  loss  of  the  wing  with 
consequent  loss  of  control  of  the 
airplane. 

Relevant  Service  Infbrmation 

REVO  has  issued  Service  Bulletin  B- 
79,  dated  June  12, 1999,  which  specifies 
procedures  for  accomplishing  the 
following  on  the  REVO  Models  Lake 
LA~4,  Lake  LA-4A,  Lake  LA-4P.  Lake 
LA-4-200,  and  Lake  Model  250 
airplanes: 
— hispecting  the  upper  and  lovnr  wing 

spar  doubters  for  fatigue  cracks  and 

corrosion; 
— Inspecting  the  upper  and  lower  wing 

spar  cap  angles  for  fatigue  cracks  and 

corrosion: 
— Repairing  or  replacing  any  cracked  or 

corroded  parts  or  areas,  as  applicable; 

and 
— ^Incorporating  Aerofab  B-79  kit  on  the 

wing  spars. 

The  FAA's  Determinatiim 

After  examining  the  ciromistances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that  AD  action 
^ould  be  taken  to  detect  and  correct 
cracks  in  the  wing  spar  caps  and 
doublers,  which  could  result  in  loss  of 
the  wing  with  consequent  loss  of  control 
of  the  airplane. 


Explanation  ctf  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  REVO  Models  Lake 
LA-4,  Lake  LA-4A,  Lake  LA-4P,  Lake 
LA-4-200,  and  Lake  Model  250 
airplanes  of  the  same  type  design,  the 
FAA  is  proposing  AD  action.  The 
proposed  AD  woiild  require  inspecting 
the  left  and  right  wing  upper  and  lower 
spar  caps  and  doublers  for  cracks, 
replacing  any  cradled  parts  and/or 
incorporating  a  modification  kit 
depending  on  the  extent  of  the  damage, 
and  reporting  the  results  of  the 
inspection  to  the  FAA. 

Accomplishment  of  the  proposed 
actions  would  be  required  in  accordance 
with  REVO  Service  Bulletin  B-79,  dated 
June  12, 1999. 

Cost  Impact 

The  FAA  estimates  that  641  airplanes 
in  the  U.S.  registry  would  be  afiiacted  by 
the  actions  specified  in  the  proposed 
AD. 

Wing  removal  and  reinstallation  to 
perform  the  proposed  inspection  would 
take  approximately  32  woikhours  and 
the  proposed  inspection  itself  would 
take  approximately  8  woikhours  per 
airplane.  The  average  labor  rate  is 
approximately  $60  an  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  inspection,  including  wing 
removal  and  reinstallation,  on  U.S. 
operators  is  estimated  to  be  $1,538,400, 
or  $2,400  per  airplane. 

The  incorporation  of  the  modification 
kit  proposed  in  this  action  would  take 
approximately  12  workhours  (6  hours 
per  wing)  to  accomplish  at  an  average 
labor  rate  of  $60  per  hour.  The 
modification  kit  costs  $2,000  for  Model 
Lake  250  airplanes  and  $1,600  for 
Models  Lake  LA-4  and  Lake  LA-4-200 
airplanes  (average  of  $1,800  for  cost 
impact  considerations).  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  modification  on  U.S.  operators 
is  estimated  to  be  $1,615,320,  or  $2,520 
per  airplane. 

These  figures  do  not  take  into  accoimt 
the  costs  of  any  part  replacements  that 
would  be  necessary  if  die  FAA  adopted 
the  proposed  rule.  The  FAA  has  no  way 
of  determining  whether  part 
replacements  would  be  necessary  for 
any  affected  airplane. 

CtHnpliance  Time  of  the  Proposed  AD 

The  compliance  time  of  the  proposed 
AD  is  presented  in  both  hours  time-in- 
service  (TIS)  and  calendar  time  with  the 
prevalent  one  being  that  which  occurs 
first.  The  reason  for  this  is  that  the 
fatigue  cracks  on  the  affected  airplanes 


may  have  already  initiated  and  could  be 
further  developing  on  the  low-usage 
airplanes  as  well  as  high-usage 
airplanes.  Utilizing  the  dual  compliuice 
times  would  assure  that  cracks  in  the 
wing  spars  would  be  detected  on  all 
affected  airplanes  in  a  timely  manner 
without  inadvertently  groimding  any  of 
the  affected  airplanes. 

Differences  Betwreen  the  Pn^Msed  AD 
and  the  Relevant  Service  Informatioo 

REVO  Service  Bulletin  B-79.  dated 
June  12, 1999,  specifies  an  inspection  of 
the  spar  caps  and  angles  for  corrosion, 
as  well  as  for  fatigue  cracks.  After 
analyzing  all  service  history  and 
information  related  to  this  subject,  the 
FAA  has  determined  that  the  &tigue 
cracks  that  are  developing  in  the  spar 
cap  angle  are  not  associated  with 
corrosion.  Therefore,  the  proposed 
inspection  in  this  AD  only  incorporates 
the  fatigue  crack  specifications  and  does 
not  include  the  corrosion  specifications. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  govenunent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C-  106(g].  40113, 44701. 
S  39.13    [AmwidMg 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

REVO,  lacoiporated:  Docket  No.  9&-CE-27- 
AO. 
Applicability:  The  model  and  serial 
numbers  airplanes,  certificated  in  any 
category,  that  are  listed  in  the  following  chart 
and  incorporate  any  of  the  wing  spar  part 
numbers  (or  FAA-approved  equivalent  part 
numbers)  that  are  in  the  chart  below  the 
airplane  models  and  serial  numbers: 

Affected  Airpi>nes 


Model 

Serial  Nos. 

Lake  LA^ 

246  through  421, 423 

through  429, 445.  and 

446. 

Lake  LA^A ... 

244  and  245. 

Like  LA-4P ... 

121. 

LakeLA-4- 

422. 430  through  444,  and 

200. 

al  serial  numbers  alter 

446. 

Lake  Model 

1  through  232. 

250. 

Wing  Spar  Part  Numbers 
Incorporated 


parts 

Part  Nos. 

Upper  Spar 

2-1610-015  and  2-1610- 

Cap  Angles. 

016. 

Lower  Spar 

2-1610-075  and  2-1610- 

Cap  Angles. 

076. 

Upper  Spar 

2-1610-061  and  2-1610- 

Doublers. 

081  and  2-1610-065. 

Lower  Spar 

2-1610-063  and  2-1610- 

Doublers. 

063. 

Not*  1:  Improved  design  spar  cap  angles 
and  the  doubler  kit  referenced  in  this  AD 
were  incorporated  at  manufactiue  on  the 
Lake  Model  250  airplanes  beginning  with 
serial  number  233.  This  AD  does  not  apply 
to  those  airplanes. 

Note  2:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (h)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiiect  of  the  modification,  alteration,  or 
npa\T  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 


been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  follows,  luUess 
already  accomplished: 

Inspectiona  Required  by  Paragraph  (a)  of 
This  AD 

At  whichever  of  the  following  that  occurs 
first: 

Upon  the  accumulation  of  500  hours  time- 
in-service  (TIS)  on  the  wing  spars  or  within 
the  next  50  hours  TIS  after  the  effective  date 
of  this  AD,  whichever  ocau^  later,  or 

Upon  the  accumulation  of  500  hours  TIS 
on  the  wing  spars  or  within  the  next  12 
calendar  months  after  the  eSective  date  of 
this  AD,  whichever  occurs  later. 

Repair,  Replacement,  and  Kit  Incorporation 
Required  by  Paragraphs  (b),  (c),  and  (d)  of 
TUsAO 

Prior  to  further  flight  after  the  inspection 
required  by  paragraph  (a)  of  this  AD. 

To  detect  and  correct  cracks  in  the  wing 
spar  caps  and  doublers,  which  could  result 
in  loss  of  the  wing  with  consequent  loss  of 
control  of  the  airplane,  accomplish  the 
following: 

Note  3:  The  paragraph  structure  of  this  AD 
is  as  follows: 

Level  1:  (a),  (b),  (c),  etc. 

Level  2:  (1),  (2),  (3),  etc. 

Level  3:  (i),  (U),  (Ui),  etc. 

Level  2  and  Level  3  structures  are 
designations  of  the  Level  1  paragraph  they 
immediately  follow. 

(a)  At  the  time  specified  in  the  Inspections 
Required  by  Paragmph  (a)  of  this  AD  portion 
of  the  Compliance  section  of  this  AD, 
accomplish  the  following  in  accordance  with 
the  Inspection  section  of  Service  Bulletin  B- 
79,  dated  jime  12, 1999: 

(1)  Remove  the  wings  in  accordance  with 
the  applicable  maintenance  manual.  This 
procedure  is  part  of  the  service  bulletin,  but 
is  repeated  in  the  AD  to  assure  that  the 
inspections  are  not  accomplished  before 
removing  the  wings. 

(2)  Inspect  the  upper  and  lower  wing  spar 
doublers  for  fetigue  cracks  from  the  root  end 
to  outboard  of  the  wing  attachment  fitting 
bolt  holes,  using  solvent-removable 
fluorescent  dye  with  a  high  sensitivity  (Type 
I,  Method  C,  Sensitivity  Level  3),  in 
accordance  with  ASTM  E  165-95  and  E 
1417-95a  or  SAE  2647;  and 

(3)  Inspect  the  upper  and  lower  wing  spar 
cap  angles  for  fetigue  cracks  from  the  root 
end  to  outboard  of  the  wing  attachment 
fitting  bolt  holes,  using  solvent-removable 
fluorescent  dye  with  a  high  sensitivity  (Type 
I,  Method  C,  Sensitivity  Level  3),  in 
accordance  with  ASTM  E  165-95  and  E 
1417-95a  or  SAE  2647.  Cracks  have  been 
found  in  the  cutout  radius  of  the  vertical 
flange  near  the  second  outboard  hole. 

(b)  If  any  crack(s)  is(are)  found  in  any  spar 
doubler  during  any  inspection  required  by 
this  AD,  prior  to  further  flight,  replace  the 
spar  doubler  with  a  new  part  of  the  same  part 
number,  in  accordance  with  the  applicable 
maintenance  manual. 

(c)  If  more  than  one  crack  is  found  in  any 
spar  cap  angle,  prior  to  hirther  flight, 
accomplish  both  (l)  and  (2)  below: 


(1)  Replace  any  applicable  spar  cap  angle 
with  one  of  the  following  spar  cap  angles  in 
accordance  with  the  applicable  maintenance 
manual: 

(i)  Upper  Spar  Cap  Angles:  P/N  2-1610- 
087  and  P/N  2-1610-088;  and 

(ii)  Lower  Spar  Cap  Angles:  P/N  2-1610- 
089  and  2-1610-091. 

(2)  Incorporate  Aerofeb  B-79  kit  in 
accordance  with  the  Kit  section  of  Service 
Bulletin  B-79,  dated  June  12, 1999.  This  kit 
incorporates  the  following  parts: 

(i)  Upper  Spar  Doubler:  P/N  2-1610-093 
(ii)  Upper  Spar  Filler:  P/N  2-1610-095 
(iii)  Lower  Spar  Doubler:  P/N  2-1610-101 
(iv)  Lower  Spar  Fillers:  P/N  2-1610-097 
and  P/N  2-1610-099 

(d)  If  no  cracks  are  found  in  the  spar  cap 
angles  or  if  only  one  crack  is  found  in  any 
spar  cap  angle  (cracks  have  predominantly 
been  found  in  the  cutout  radius  near  the 
second  outboard  hol^)  of  any  spar  cap  angle, 
prior  to  further  f^g&t;  incorporate  Aerofeb  B- 
79  kit  in  accordance  with  the  Kit  section  of 
Service  Bulletin  B-79,  dated  June  12, 1999. 

(e)  After  the  eflective  date  of  this  AD,  no 
person  may  install  a  wing  on  any  of  the 
affected  airplanes,  imless  one  of  the 
following  exists: 

(1)  The  wing  is  new  from  the  fectory;  or 

(2)  The  inspection,  repair  and  replacement, 
and  kit  incorporation  requirements  of  this 
AD  have  been  accomplished  at  the  time  of 
installation. 

(f)  At  the  applicable  compliance  time 
presented  in  paragraphs  (f)(1)  and  (f)(2)  of 
this  AD,  report  all  inspection  results  to  the 
Manager,  FAA,  Boston  Aircraft  Certification 
Office,  Boston  Aircraft  Certification  Office 
(ACO),  12  New  England  Executive  Park, 
Burlington,  Massachusetts  01803.  Use  the 
form  that  is  referenced  as  the  "Appendix  to 
Docket  No.  99-CE-27-AD"  to  present  the 
findings.  Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.Q 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056: 

(1)  Within  10  calendar  days  after 
accomplishing  the  inspection  required  by 
paragraph  (a)  of  this  AD;  or 

(2)  Within  10  calendar  days  after  the 
eSsctive  date  of  this  AD  if  the  requirements 
of  this  AD  have  already  been  accomplished. 

Note  4:  The  following  information  is 
helpful  in  accomplishing  this  AD: 

Cracks,  if  present  in  the  affected  areas, 
typically  rim  fore  and  aft  across  the  vertical 
flange  thickness  at  or  near  the  intersection 
with  the  horizontal  flange;  and 

Although  this  AD  does  not  have  to  be 
accompished  at  a  REVO-authorized  repair 
facility,  the  equipment  and  jigs  needed  to 
accomplish  parts  replacement  are  available  at 
REVO-authorized  repair  fecilities. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
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approved  by  the  Manager,  FAA,  Boston 
Aircraft  Certification  Office  (ACX)).  12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Boston  ACO. 

Note  5:  Infonnation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Boston  ACX). 

(i)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  REVO, 
Incorporated,  P.O.  Box  312,  One  High  Street, 
Sanford,  Maine  04073;  or  may  examine  this 
document  at  the  FAA,  Central  Region,  Office 
of  the  Regional  Counsel,  Room  1558, 601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

Appendix  to  Docket  No.  99-C&-27-AD 
Infection  Reaulis  Report 

Report  the  following  information  to: 
Manager,  Boston  Aircraft  Certification  Office, 
Engine  and  Propeller  Directorate,  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  12  New  England  Executive 
Park,  Burlington,  MA  01803-5299,  Fax:  (781) 
238-7199. 

Operator/Repair  Station    

Aircraft  Model     

Aircraft  S/N 

Date  of  Inspection  -, 

Identify  Operational  Use  (Estimate): 
Take-off^Landings: 

Water,  %  of  Total 

Land,  %  of  Total 

Parking 

Water,  %  of  Time 

Land,  %  of  Time 

Note:  Add  additional  pages  for  the 
foUowring  for  each  part  inspected 
Part  No. 


DEPARTMENT  OF  TRANSPORTATION      Comments  Invited 


Inspection 

Dye  Penetrant: 

Pass 

Fail 

N/A 

If  a  crack  is  found,  indicate  the  approximate 
location  on  the  part  and  the  length  of  the 
crack  in  inches: 


Part  Hme-In  Service  (TIS)  (Hours): 

Estimated 

Actual 

Unknown 

At  Retirement 

Log  Book  entry  for  Part  No. ,  is(date) 


,  at  retirement  hours . 


Issued  in  Kansas  Qty,  Missouri,  on 
September  29, 1999. 
NOdueHLDiJil, 

Acting  Manager,  Small  Airplane  Diiectorate, 
Aircraft  Certification  Service. 
(PR  Doc.  99-25920  Filed  10-5-99;  8:45  am] 
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Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  99-NM-223-AO] 

RIN  212a-VkA64 

Airworthiness  Directives;  Short 
Brothers  Model  SDa-«0  SHERPA. 
SD3-SHERPA,  and  SD3-30  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Short  Brothers  Model  SD3-60  SHERPA, 
SD3-SHERPA,  and  SD3-30  series 
airplanes.  This  proposal  would  require 
replacement  of  existing  oxygen  system 
"O"  rings  with  improved  wear-resistant 
"O"  rings.  This  proposal  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  infonnation  by  a  foreign 
dvil  airworthiness  authority.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  die  loss  of 
oxygen  from  the  aircraft  oxygen  system, 
which  could  result  in  an  insufficient 
supply  of  oxygen  being  provided  to  the 
airplane  ffight  crew  and  passengers  in 
the  event  of  an  emergency. 
DATES:  Comments  must  be  received  by 
November  5, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  99-^«IM- 
223-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  infonnation  referenced  in 
the  proposed  rule  may  be  obtained  from 
Short  Brothers.  Airworthiness  & 
Engineering  Quality,  P.O.  Box  241. 
Airport  Road,  Belfast  BT3  9DZ, 
Northern  Ireland.  This  information  may 
be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 

Norman  B.  Martenson.  Manager, 
International  Branch,  ANM-116.  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425) 227-1149. 
SUPPLBCNTARY  INFORMATION: 


Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-223-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-44M-223-AD,  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recentiy  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  all  Short  Brothers  Model  SD3- 
60  SHERPA,  SD3-SHERPA,  and  SD3-30 
series  airplanes.  The  CAA  advises  that 
service  experience  has  shown  that 
certain  "O"  rings  of  the  airplane  oxygen 
system  are  prone  to  unexpected 
deterioration.  This  condition,  if  not 
corrected,  could  result  in  an  insufficient 
supply  of  oxygen  being  provided  to  the 
airplane  flight  crew  and  passengers  in 
the  event  of  an  emergency. 

Explanation  of  Relevant  Service 
Information 

Short  Brothers  has  issued  Service 
Bulletins  SD360  Sherpft-35-2,  dated 
February  25, 1999  (for  Model  SD3-60 
Sherpa  series  airplanes);  SD3  Sherpa- 
35-3.  Revision  1.  dated  May  5, 1999  (for 
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Model  SD3  Sherpa  series  airplanes);  and 
SD330-35-1,  dated  February  25, 1999 
(for  Model  SD3-30  series  airplanes). 
These  service  bulletins  describe 
procedures  for  replacement  of  existing 
oxygen  system  "O"  rings  with  improved 
wear-resistant  "O"  rings. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  CAA 
classified  these  service  bulletins  as 
mandatory  and  issued  British 
airworthiness  directives  007-02-99  (for 
Model  SD3-60  Sherpa  series  airplanes), 
006-02-99  (for  Model  SD3  Sherpa  series 
airplanes),  and  008-02-99  (for  Model 
SD3-30  series  airplanes),  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  United  Kingdom. 

FAA's  Conclusioiu 

These  airplane  models  are 
manufactured  in  the  United  Kingdom 
and  are  type  certificated  for  operation  in 
the  United  States  under  the  provisions 
of  section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
dracribed  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AO  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  described 
previously. 

Cost  Impact 

The  FAA  estimates  that  62  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  50  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  S60  per  work  hour.  Required  parts 
would  be  provided  by  the  manuiFacturer 
at  no  cost  to  operators.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$186,000,  or  $3,000  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assuimptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 


accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certiiy  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transp>ortation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g],  40113, 44701. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Short  Brothers  PLC:  Docket  99-NM-223-AO. 
Applicability:  All  Model  SD3-60  SHERPA, 
SD3-SHERPA.  and  SD3-30  series  airplanes; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  {}erformance  of  the 
requirements  of  this  AD  is  affected,  the 


owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  loss  of  oxygen  from  the 
aircraft  oxygen  system,  accomplish  the 
following: 

(a)  Within  24  months  after  the  effective 
date  of  this  AD,  replace  oxygen  system  "O" 
rings,  part  number  (P/N)  MS28778,  with 
improved  wear-resistant  "O"  rings,  P/N 
MS9068,  in  accordance  with  Shorts  Service 
Bulletins  SD360  Sherpa-35-2.  dated 
February  25, 1999  (for  Model  SD3-60  Sherpa 
series  airplanes);  SD3  Sherpa-35-3,  Revision 
1,  dated  May  5, 1999  (for  Model  SD3  Sherpa 
series  airplanes),  and  SD330-35-1,  dated 
February  25, 1999  (for  Model  SD3-30  series 
airplanes):  as  applicable. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  an  oxygen  system  "O" 
ring.  P/N  MS28778,  on  any  airplane. 

Aheniative  Methoda  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  international  Branch, 
ANM-116. 

Special  Flight  PennlH 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directives  007-02-99 
(for  Model  SD3-60  Sherpa  series  airplanes), 
006-02-99  (for  Model  SD3  Sherpa  series 
airplanes),  and  008-02-99  (for  Model  SD3- 
30  series  airplanes). 

Issued  in  Renton,  Washington,  on 
September  30, 1999. 
D.  L.  Riggin, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-26087  Filed  10-5-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[DoclWt  No.  9»-NM-22e-AO] 

BIN  2120-AAM 

Airworthiness  Directives;  Short 
Brothers  Model  SD3-60  SHERPA, 
SD3-8HERPA,  SD3-30.  and  SD3-60 
Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Short  Brothers  Model  SD3-60  SHERPA, 
SD3-SHERPA.  SD3-30,  and  SD3-60 
series  airplanes.  This  proposal  would 
require  replacement  of  the  existing 
pneumatic  de-icing  boot  pressure 
indicator  switch  with  a  newly  designed 
SMritch.  This  proposal  is  prompted  by  an 
occurrence  on  a  similar  airplane  model 
in  which  the  pneumatic  de-icing  boot 
indication  light  may  have  provided  the 
flightcrew  with  misleading  information 
as  to  the  proper  functioning  of  the  de- 
icing  boots.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent  ice 
accumulation  on  the  airplane  leading 
edges,  which  could  reduce 
controllability  of  the  airplane. 
DATES:  Comments  must  be  received  by 
November  5, 1999. 

ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
226-AD,  1601  Und  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Information  concerning  this  proposal 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited. 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 


written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
sununarizing  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-226-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-226-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  December  26, 1989,  a  British 
Aerospace  Jetstream  Model  BA-3101 
series  airplane  impacted  the  ground 
approximately  400  feet  short  of  the 
runway  while  executing  an  instrument 
landing  system  (ILS)  approach.  The 
accident  occurred  at  the  Tri-Qties 
Airport,  Pasco,  Washington.  The 
National  Transportation  Safety  Board 
(NTSB)  determined  that  the  probable 
cause  of  the  accident  was  the 
flightcrew's  decision  to  continue  an 
unstabilized  ILS  approach  that  led  to  a 
stall,  most  likely  of  the  horizontal 
stabilizer,  and  loss  of  control  at  low 
altitude.  Contributing  to  the  stall  and 
loss  of  control  was  the  accumulation  of 
leading  edge  ice,  which  degraded  the 
aerodynamic  performance  of  the 
airplane. 

One  result  of  the  NTSB  investigation 
was  the  determination  that  the  flight 
deck  wing  de-icing  light  illuminated  at 
a  lower  pressure  than  the  pressure 
required  to  fully  inflate  the  de-icing 
boots.  The  premature  illumination  of 
the  wing  de-icing  light  was  due  to  a 


foilure  within  the  wing  de-icing  boot 
system,  which  allowed  sufficient  air 
pressure  to  give  the  appearance  of 
normal  operation  based  on  the  de-icing 
light,  without  actually  inflating  the 
boots  sufficienUy  to  remove  ice. 

Based  on  an  IvTSB  Safety 
Recommendation,  the  FAA  reviewed 
the  pneumatic  de-icing  boot  system 
designs  for  airplanes  operated  imder 
parts  121  and  135  of  the  Federal 
Aviation  Regulations  to  ensiu«  that  the 
pneumatic  pressure  threshold  at  which 
each  de-icing  boot  indication  light  is 
designed  to  illiuninate  is  sufficient 
pressure  for  eflective  operation  of  the 
pneumatic  de-icing  boots.  The  FAA  has 
determined  that  the  flight  deck 
pneumatic  de-icing  boot  pressure 
indicator  switch  on  all  Short  Brothers 
Model  SD3-60  SHERPA.  SD3-SHERPA, 
SD3-30,  and  SD3-60  series  airplanes 
may  allow  the  flight  deck  indication 
Ught  to  illiuninate  at  a  lower  pressure 
[10  poimds  per  square  inch  gage  (psig)] 
than  the  pressure  required  to  fiiilly 
inflate  the  de-icing  boots  (15  psig).  This 
condition,  if  not  corrected,  could  result 
in  ice  accumulation  on  the  airplane 
leading  edges,  which  could  reduce 
controllability  of  the  airplane. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  the  United  Kingdom 
and  are  type  certificated  for  operation  in 
the  United  States  under  the  provisions 
of  section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
apphcable  bilateral  airworthiness 
agreement.  The  FAA  has  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafie  condition  has  be«i 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
that  the  existing  pneumatic  de-icing 
boot  pressure  indicator  switch  be 
replaced  with  a  switch  that  activates  the 
indicator  Ught  at  15  psig.  The  action 
would  be  required  in  accordance  with  a 
method  approved  by  the  FAA. 

Cost  Impact 

The  FAA  estimates  that  89  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  Since  the  manufacturer 
has  not  yet  developed  one  sp>ecific 
modification  commensurate  with  the 
requirements  of  this  proposal,  the  FAA 
is  unable  at  this  time  to  provide  specific 
information  as  to  the  number  of  work 
hours  or  cost  of  parts  that  would  be 
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required  to  accomplish  the  proposed 
modification.  As  indicated  earlier  in 
this  preamble,  the  FAA  specifically 
invites  the  submission  of  comments  and 
other  data  regarding  the  economic 
aspect  of  this  proposal. 

Regnlatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regmatory  Policies  and  Procedxues  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rxiles  Docket  at  the 
location  provided  under  the  caption 


List  of  Sabjecti  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Propoaed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AndMrity:  49  U.S.C.  106(g),  40113, 44701. 

f3«.13    [AmandacQ 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Short  Brotben  PLC:  Docket  99-NM-22&-AD. 

Applkability:  All  Model  SD3-60  SHERPA, 
SD3-SHERPA,  SD3-30,  and  SD3-60  series 
aiiplanes:  certificated  in  any  category. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUiier  it  has  been 


modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afiiected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  imsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  ice  accumulation  on  the 
airplane  leading  edges,  which  could  reduce 
controllability  of  the  airplane,  accomplish 
the  following: 

Modification 

(a)  Within  1  year  after  the  effsctive  date  of 
this  AD,  replace  the  flight  deck  pneumatic 
de-icing  boot  pressure  indicator  switch  with 
a  switch  that  activates  the  flight  deck 
indicator  light  at  15  pounds  per  square  inch 
gage,  in  accordance  with  a  method  approved 
by  the  Manager,  International  Branch,  ANM- 
116,  FAA,  Transport  Airplane  Directorate. 

AhomatiTe  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  ccnnpliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  tlirough  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Nolo  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  FU^  Pormits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199}  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
September  30. 1999. 
DX.Riggiii, 

Acting  Manager,  Tmnsport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc  9&-26086  Filed  10-5-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  M-NIIII-242-nAO] 

RIN2120-AA64 

Airworthinass  Diractivas;  Boeing 
Modal  747-100,  -200, 747SP,  and 
747SR  Sariaa;  Airplanaa  Equippad 
With  Pratt  &  Whitnay  JT9D-7.  -7A.  -7F, 
and  -7J  Sariaa  Enginaa 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747-100.  -200. 
747SP.  and  747SR  series  airplanes.  This 
proposal  would  require  one-time 
detailed  visual  and  eddy  aurent 
inspections  to  detect  cracking  of  the 
nose  cowl  mounting  flange;  rework  of 
the  nose  cowl  mounting  flange;  eddy 
currrait  inspection  to  detect  cracking  of 
the  reworked  nose  cowl  moimting 
flange;  and  corrective  action,  if 
necessary.  This  proposal  is  prompted  by 
reports  of  the  nose  cowl  separating  fitim 
the  engine  and  departing  the  airplane 
following  severe  engine  vibration.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  separation  of  the 
nose  cowl  from  the  engine,  which  could 
cause  collateral  damage  to  the  airplane, 
and,  possibly,  reduced  controllability  of 
the  airplane. 

DATES:  Comments  must  be  received  by 
November  22, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
242-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
pjn..  Monday  through  Friday,  except 
Federal  holidays.^ 

The  service  information  refarenced  in 
the  proposed  rule  may  be  obtained  frtnn 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707.  Seattie,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Dionne  Stanley,  Aerospace  Engineer, 
Propulsicm  Branch,  ANM-140S.  FAA, 


Federal  Register /Vol.  64.  No.  193 /Wednesday,  October  6,  1999  /  Proposed  Rules 


54241 


Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2250; 
fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  pr  before  the  closing  date 
for  conunents,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule. 

Tlie  proposals  contained  in  this  notice 
may  be  changed  in  light  of  the 
comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroiunental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
stmimarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-4MM-242-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
99-NM-242-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports 
indicating  that,  on  certain  Boeing  Model 
747  series  airplanes  equipped  with 
certain  Pratt  &  Whitney  JT9D  series 
engines,  the  nose  cowl  has  separated 
from  the  engine  and  departed  the 
airplane  following  severe  engine 
vibration. 

The  severe  engine  vibration  was 
caused  by  engine  damage  resulting  firom 
bird  or  foreign  object  ingestion. 
Separation  of  the  nose  cowl  fiY>m  the 
engine,  if  not  corrected,  could  cause 
collateral  damage  to  the  airplane,  and. 


possibly,  reduced  controllability  of  the 
airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  747-71-2290. 
dated  March  18. 1999,  which  describes 
procedures  for  one-time  detailed  visual 
and  eddy  current  inspections  to  detect 
cracking  of  the  existing  nose  cowl 
mounting  flange;  rework  of  the  nose 
cowl  moimting  flange  to  increase  the 
number  of  attachment  fastener  holes 
from  37  to  67;  and  a  one-time  eddy 
current  inspection  to  detect  cracking  of 
the  new  fastener  holes  in  the  reworked 
nose  cowl  mounting  flange. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below.  If  any  cracking  is 
foimd  during  any  inspection,  corrective 
actions  would  be  required  to  be 
accomplished  in  accordance  with  a 
method  approved  by  the  FAA. 

Di£Rerences  Between  Proposed  Rule  and 
Service  Bulletin 

Operatora  shovild  note  that  the  service 
bulletin  does  not  recommend  any 
compliance  time  for  accomplishing  the 
nose  cowl  inspections  and  rework.  In 
developing  an  appropriate  compliance 
time  for  this  AD,  the  FAA  considered 
the  degree  of  lu^ncy  associated  with 
addressing  the  subject  imsafe  condition, 
the  average  utilization  of  the  affected 
fleet,  and  the  time  necessary  to  perform 
the  inspections  and  rework.  In  light  of 
all  of  these  factore,  the  FAA  finds  a  24- 
month  compliance  time  for  initiating 
the  required  actions  to  be  warranted,  in 
that  it  represents  an  appropriate  interval 
of  time  allowable  for  affected  airplanes 
to  continue  to  operate  without 
compromising  safiaty. 

Cost  Impact 

There  are  approximately  257 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
106  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  19  work 
hours  per  airplane  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 


Required  parts  would  cost 
approximately  $500  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $173,840,  or  $1,640  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effiscts 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government 

Therefore,  in  accordance  with 
Executive  Oder  12612,  it  is  determined 
that  this  proposal  would  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.Q  106(g).  40113. 44701. 
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2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 
Bodag:  Dockat  99-NM-242-AD. 

Applicability:  Model  747-100.  -200. 
747SP,  and  747SR  series  airplanes; 
OBitificated  in  any  category,  equipped  with 
Prrtt  ft  Whitney  JT9D-7,  -7A,  -7F  and  -7] 
■eries  engines. 

Noli  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
sul^ect  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  at 
repaired  so  that  the  pecfonnance  of  the 
requirements  of  this  AD  is  affscted.  the 
owner/opentor  must  request  approval  tat  an 
alternative  method  of  compliance  in 
accordance  widi  paragraph  (d)  of  tliis  AD. 
The  request  should  include  an  assessment  of 
the  eflect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  pnyosed  actions  to  address  it 

ComiMutce:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  separation  of  the  nose  cowl 
from  the  engine,  which  could  cause  collateral 
damage  to  the  airplane,  and,  possibly, 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

(a)  Within  24  months  after  the  effective 
daM  of  this  AD,  perfixm  one-time  detailed 
visual  and  eddy  current  inspections  to  detect 
cracking  of  the  existing  nose  cowl  mounting 
flange,  rework  the  nose  cowl  mounting  flange 
to  increase  die  number  of  attachment  festener 
holes  from  37  to  67,  and  perform  a  one-time 
eddy  current  inspection  to  detect  cracking  of 
the  new  festener  holes  in  the  reworked  nose 
cowl  mounting  flange,  in  accordance  with 
the  Accompliwment  Instructions  of  Boeing 
Service  Bulletin  747-71-2290,  dated  March 
10, 1999. 

Note  2:  For  the  purposes  of  this  AD,  8 
detailed  visual  inspection  is  defined  as  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  at 
assembly  to  detect  damage,  feilure,  or 
irregularity.  Available  lifting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  miiror, 
magnifying  lenses,  etc.,  may  be  used.  Surfece 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Collective  Actkm 

(b)  If  any  crack  is  foimd  during  any 
inspection  required  by  paragraph  (a)  of  this 
AD:  Prior  to  further  fliuit,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  Seattle  Aircraft  Certification  Offlce 
(ACO),  FAA,  Transport  Airplane  Directorate. 

(c)  As  of  the  efie<^ve  date  of  this  AD,  no 
person  shall  install  a  nose  cowl  on  any 
airplane,  unless  it  has  been  inspected  and 
modified  in  accordance  with  paragraph  (a)  of 
this  AD. 


AllRiialive  Methode  ofComplii 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  OpCTators  shall  submit  their  requests 
tlirough  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

Note  3:  Infonraation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  FUgM  Periiiia 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  $$21,197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
September  30, 1999. 
DJ.Siggiii. 

Acting  ManagBT,  Transport  Airplaim 
Directorate,  Aiiciaft  Certification  Service. 
{FR  Doc  99-26085  FUed  10-5-99;  8:45  am] 
MLLMQ  COOK  4aiO-1»-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[DoctMl  Na  M-CE-69-A0I 

mN2120^AA64 

AiPMoctltlneaa  Diraetivea;  Faircliild 
Aircraft,  mc  SA22e  and  8A227  Seriaa 
Airpianas 

AGENCY:  Federal  Aviatitm 
Adnunistration,  IX3T. 
ACnON:  Notice  of  proposed  rulemaking 
(NPRM). 

auMMARY:  This  document  proptMes  to 
supersede  Airworthiness  Directive  (AD) 
97-23-01.  which  currently  requires  the 
following  on  Fairchild  Aircraft.  Inc. 
(Fairchild  Aircraft)  SA226  and  SA227 
series  airplanes  that  are  equipped  with 
a  certain  Simmonds-Precision  pitch  trim 
actuator  or  a  certain  Barbar<]olman 
pitch  trim  actuator  repetitively 
measuring  the  &eeplay  of  the  pitch  trim 
actuator  and  repetitively  inspecting  the 
actuator  for  rod  slippage;  immediately 
replacing  any  actuator  if  certain  freeplay 
limitations  are  exceeded  or  rod  slippage 
is  evident;  and  eventually  replacing  the 
actuator  regardless  of  the  inspection 
results.  The  proposed  AD  would  retain 
the  actions  of  AD  97-23-01,  but  would 
add  these  requirements  on  airplanes 
with  difiiarent  design  pitch  trim 
agttiators  installed.  The  proposed  AD  is 
the  result  of  the  manufacturer 


developing  diffarent  design  pitch  trim 
actuators  and  the  Federal  Aviation 
Administration  (FAA)  determining  that 
these  actuators  ^ould  be  subject  to  the 
actions  of  AD  97-23-01.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  detect  excessive  freeplay  or 
rod  slippage  in  the  pitch  trim  actuator, 
which,  ^not  detected  and  corrected, 
could  result  in  pitch  trim  actuator 
failure  and  pmdble  loss  of  control  of 
the  airplane. 

DATES:  Comments  mtist  be  received  on 
or  before  December  6. 1999. 
AOOnESSES:  Submit  comments  in 
triplicate  to  the  FAA,  Central  Region, 
Office  of  the  Regional  Cotmeel. 
Attention:  Rules  Docket  No.  99-CE-59- 
AD.  Room  1558. 601 E.  12th  Street. 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  holidays  excepted. 

Service  infcmnation  that  applies  to  the 
proposed  AD  may  be  obtained  fitun 
Field  Support  Ei^eering.  Fairchild 
Aircraft.  Inc..  P.O.  Box  790490,  San 
Antonio.  Texas  78279-0490;  telephone: 
(210)  824-9421;  facsimile:  (210)  820- 
8609.  niis  infonnation  also  may  be 
examined  at  the  Rules  Docket  at  the 
addrees  above. 

FOR  rjrtmeu  information  contact:  Mr. 
Werner  Koch,  Aerospace  Engineer. 
FAA.  Airplane  Certification  Office.  2601 
Meacham  Boulevard.  Fort  Worth,  Texas 
76193-0150;  telephone:  (817)  222-5133; 
facsimile:  (817)  222-5960. 
supplembitary  information: 

Comiiients  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 

Eroposals  contained  in  this  notice  may 
B  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Dodcet  for  examination  by 
interested  persons.  A  report  that 
stmimarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
propmal  will  be  filed  in  the  Rules 
Doocet. 
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Commentere  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-CE-59-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

ATailability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  99-CE-59-AD,  Room  1558, 
601  E.  12th  Street.  Kansas  Gty,  Missouri 
64106. 

Discussion 

AD  97-23-01,  Amendment  39-10188 
(62  PR  5922,  November  3, 1997), 
ciirrently  requires  the  following  on 
Fairchild  Aircraft  SA226  and  SA227 
series  airplanes  that  are  equipped  with 
a  certain  Simmonds-Precision  pitch  trim 
actuator. 

— Repetitively  measming  the  fireeplay 
of  the  pitch  trim  actuator  and 
repetitively  inspecting  the  actuator  for 
rod  slippage; 

— ^Immediately  replacing  any  actuator 
if  certain  freeplay  limitations  are 
exceeded  or  rod  slippage  is  evident;  and 

— ^Eventually  replacing  the  actuator 
remrdless  of  the  inspection  results. 

The  actions  specified  by  AD  97-23-01 
are  intended  to  detect  excessive  freeplay 
or  rod  slippage  in  the  pitch  trim 
actuator,  which,  if  not  detected  and 
corrected,  could  result  in  pitch  trim 
actuator  failure  and  possible  loss  of 
control  of  the  airplane. 

In  addition,  AD  98-19-15. 
Amendment  39-10794  (63  FR  50983, 
September  24. 1998),  ourently  requires 
incorporating  the  following  ii^ormation 
into  the  applicable  Airplane  Flight 
Manual  (AFM)  on  Fairchild  SA226  and 
SA227  airplanes  that  are  equipped  with 
Barber-Colman  pitch  trim  actuators,  P/N 
27-19008-001/-004  or  P/N  27-19008- 
002/-005  (these  pitch  trim  actuators  are 
affected  by  AD  97-23-01): 

•  "Limit  the  maximum  indicated 
airspeed  to  maneuvering  airspeed  (Va) 
as  shown  in  the  appropriate  airplane 
flight  manual  (AFM)." 

and 

•  "The  minimum  crew  required  is  two 
pilots." 

Actions  Since  Issnance  of  AD  97-23-Cl 

At  the  time  the  FAA  issued  AD  98- 
19-15,  there  was  a  design  alternative  to 
the  Bafber-Colman  pit(±  trim  actuators 
for  all  of  the  affected  airplanes,  except 
for  the  Models  SA227-CC  and  SA227- 
DC  airplanes.  Since  that  time,  a  design 


alternative  for  all  affected  Airplanes  has 
been  developed.  These  design 
alternatives  are: 

—Barber-Colman  P/N  27-19008-006 
or  P/N  27-19008-007  pitch  trim 
actuators.  Procedures  to  install  these 
pitch  trim  actuators  are  contained  in    . 
Fairchild  Service  Bulletin  226-27-064, 
Fairchild  Service  Bulletin  227-27-046, 
and  Fairchild  Service  Bulletin  CC7-27- 
015.  All  airplane  models  are  eligible  for 
this  installation  and  airplane  models 
vary  by  service  bulletin; 

— Simmonds-Precision  P/N 
DL5040M5  or  P/N  DL5040M6  pitch  tiim 
actuators.  All  airplane  models  are 
eligible  for  this  installation.  Procedures 
to  install  these  pitch  trim  actuators  for 
the  Models  SA227-CC  and  SA227-DC 
airplanes  are  contained  in  Fairchild 
Service  Bulletin  CC7-27-014.  and  are 
contained  in  engineering  data  for  all 
other  models  (contact  Fairchild);  and 

— Simmonds-Precision  P/N 
DL5040M8  pitch  trim  actuators. 
Procedures  to  install  these  pitch  trim 
actuators  are  contained  in  Fairchild 
Service  Bulletin  227-27-045,  Fairchild 
Service  Bulletin  226-27-063.  and 
Fairchild  Service  Bulletin  CC7-23-013. 
All  airplane  models  are  eligible  for  this 
installation  and  airplane  models  vary  by 
service  bulletin. 

These  pitch  trim  actuators,  when 
installed,  would  eliminate  the  need  for 
the  requirements  of  AD  98-19-15. 

However,  there  currently  are  no  AD 
requirements  that  mandate  repetitive 
inspections  and/ or  replacements  or 
overhauls  of  these  pitch  trim  actuators 
similar  to  the  pitch  trim  actuators 
affected  by  AD  97-23-01.  The  FAA 
evaluated  the  design  of  these  improved 
pitch  trim  actuators  and  has  determined 
that  (1)  a  similar  condition  to  that 
specified  in  AD  97-23-01  exists  for 
airplanes  with  these  actuators  installed; 
and  (2)  the  actuators  should  have 
ins]>ections  and/or  replacements  or 
overhauls  as  follows: 

—Barber-Colman  P/N  27-19008-006 
or  P/N  27-1 9008-C07  pitch  trim 
actuators:  Overhaul  at  intervals  not  to 
exceed  2.000  hours  time-in-service 
(TIS); 

— Simmonds-Precision  P/N 
DL5040M5  or  P/NDL5040MG  pitch  trim 
actuators:  Replacement  at  intervals  not 
to  exceed  1.500  hours  TIS;  and 

— Simmonds-Precision  P/N 
DL5040M8  pitch  trim  actuators:  Initial 
inspection  at  7.500  hours  TIS  after 
installation  and  thereafter  at  intervals 
not  to  exceed  600  hours  TIS.  Repetitive 
replacement  at  intervals  not  to  exceed 
9,900  hours  TIS. 


Relevant  Service  Information 

Fairchild  has  revised  SA226  Series 
Service  Letter  (SL)  226-SL-005  and 
Fairchild  Aircraft  SA227  Series  SL  227- 
SL-011.  both  Revised:  August  3, 1999; 
and  issued  SA227  Series  SL  CC7-SL- 
028,  Issued:  August  12, 1999,  to  also 
include  the  inspection  procedures  on 
the  P/N  DL5040M8  pitch  trim  actuators. 

The  FAA's  Determination 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that: 

— ^The  improved  design  pitch  trim 
actuators  referenced  above  should  also 
have  repetitive  inspection  and/or 
overhaul  or  replacement  requirements; 
and 

— ^AD  action  should  be  taken  to  detect 
excessive  freeplay  or  rod  slippage  in  the 
pitch  trim  actuator,  which,  if  not 
detected  and  corrected,  could  result  in 
pitch  trim  actuator  failure  and  possible 
loss  of  control  of  the  airplane. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Fairdiild  Aircraft 
SA226  and  SA227  series  airplanes  of  the 
same  type  design  that  are  equipped  with 
a  certain  Simmonds-Precision  pitch  trim 
actuator,  the  FAA  is  proposing  an  AD  to 
supersede  AD  97-23-01.  The  proposed 
AD  would  retain  the  actions  of  AD  97- 
23-01,  but  would  add  these 
requirements  on  airplanes  with  the 
improved  design  pitch  trim  actuators 
installed. 

Cost  Impact 

The  FAA  estimates  that  508  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD.  The  only  cost  impact 
that  the  proposed  AD  imposes  upon  the 
public  over  that  already  required  by  AD 
97-23-01  is  that  incurred  through  the 
addition  of  the  proposed  requirements 
on  airplanes  with  the  improved  design 
pitch  trim  actuators  installed.  The  costs 
of  the  proposed  AD  on  those  airplanes 
that  have  these  improved  design  pitch 
trim  actuators  incorporated  would  be 
less  than  that  already  required  by  AD 
97-23-01  on  airplanes  with  other  pitch 
trim  actuators  installed. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effiects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
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12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40113, 44701. 

{39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 


97-23-01,  Amendment  39-10188  (62 
FR  5922,  November  3, 1997),  and  by 
adding  a  new  AD  to  read  as  follows: 

Faircfaild  Aircraft,  Inc.:  Docket  No.  99-CE- 
59-AD;  Supersedes  AD  97-23-01, 
Amendment  39-10188;  which 
superseded  AD  93-15-02  R2, 
Amendment  39-9689;  which  revised  AD 
93-15-02  Rl.  Amendment  39-9180; 
which  revised  AD  93-15-02. 
Amendment  39-8648. 
Applicability:  All  SA226  and  SA227  series 
airplanes  (all  models  and  serial  numbers), 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whedier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afiiected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effea  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  detect  excessive  &eeplay  or  rod 
slippage  in  the  pitch  trim  actuator,  which,  if 
not  detected  and  corrected,  could  result  in 
pitch  trim  actuator  foilure  and  possible  loss 
of  control  of  the  airplane,  accomplish  the 
following: 

Note  2:  The  paragraph  structure  of  this  AD 
is  as  follows: 
Level  1:  (a),  (b),  (c),  eta 
Level  2:  (1).  (2),  (3),  etc 
Level  3:  (i),  (ii),  (iii),  etc. 


Level  2  and  Level  3  structures  are 
designations  of  the  Level  1  paragraph  they 
immediately  follow. 

(a)  Accomplish  the  following  at  the  times 
specified  in  the  chart  in  paragraph  (b)  of  this 
AD: 

(1)  Initial  and  repetitive  inspections: 
(i)  For  airplanes  equipped  with  a 

Simmonds-Precision  actuator,  P/N 
DL5040M5.  P/N  DL5040M6,  or  P/N 
DL5040M8,  measure  the  freeplay  (inspection) 
of  the  pitch  trim  actuator  and  inspect  the 
actuator  for  rod  slippage  in  accordance  with 
the  INSTRUCTIONS  section  of  Faiichild 
Aircraft  SA226  Series  Service  Letter  (SL) 
226-SL-005,  or  Fairchild  Aircraft  SA227 
Series  SL  227-SLM)ll,  both  Revised:  August 
3, 1999;  or  Fairchild  Aircraft  SA227  Series 
Service  Letter  CC7-SL-028,  Issued;  August 
12, 1999,  as  applicable. 

(ii)  For  airplanes  equipped  with  Barber- 
Colman  actuators,  P/N  27-19008-00-001,  P/ 
N  27-19008-002,  P/N  27-19008-00-004,  or 
P/N  27-19008-005,  conduct  a  functional 
inspection  of  the  actuator  in  accordance  with 
the  INSTRUCTIONS  section  of  Fairchild 
Aircraft  SL  226-SL-014,  227-SL-031,  or 
CC7-SL-021.  Issued:  October  3, 1997, 
Revised:  February  1, 1999,  whichever  is 
applicable. 

Note  3:  The  actions  in  this  AD  are  the  same 
as  the  actions  in  AD  97-23-01,  except  for  the 
actions  added  to  the  airplanes  equipped  with 
improved  design  pitch  trim  actuators. 

(2)  Initial  and  repetitive  replacements: 
Replace  the  pitch  trim  actuator  with  any  of 
the  pitch  trim  actuators  presented  in  the 
Chart  in  paragraph  (b)  of  this  AD,  as 
applicable,  at  the  time  specified  in  the 
Repetitive  Replacement  column  of  this  chart. 
However,  if  certain  freeplay  limitations  that 
are  specified  in  the  service  letters  are 
exceeded  or  if  rod  slippage  is  found,  prior  to 
further  flight,  replace  the  pitch  trim  actuator. 

(b)  The  following  chart  presents  the  pitch 
trim  actuator  that  could  be  installed  and  the 
initial  and  repetitive  inspection  and 
replacement  compliance  times  of  this  AD: 


Condition 


For  all  affected  airplane  models, 
except  for  the  Models  SA227- 
CC  and  SA227-DC,  with  an 
original  Simmonds-Precision  ac- 
tuator, P/N  DL5040M5.  installed. 


For  ail  affected  airplane  models, 
except  for  the  Models  SA227- 
CC  and  SA227-DC,  witti  a  re- 
placement Simmonds-Precision 
actuator,  P/N  DL5040M5,  In- 
stalled. 

For  all  affected  airplane  models, 
except  for  the  Models  SA227- 
CC  and  SA227-DC,  wrth  a  re- 
placement Simmonds-Precision 
actuator.  P/N  DL5040M6,  in- 
stalled. This  part  can  be  new, 
modified  from  a  P/N  DL5040M5 
actuator,  or  overhauled  or  over- 
hauled and  zero-timed. 


Initial  inspection 


Upon  accumulating  3,0GO  hours 
TIS  on  a  Simmonds-Precision 
P/N  DL5040M5  actuator  or 
within  50  hours  TIS  after  April 
17,  1995  (the  effective  date  of 
AD  93-15-02  Rl).  whichever 
occurs  later. 

Initially  upon  accumulating  5,000 
hours  TIS  on  the  new  actuator 
or  within  50  hours  TIS  after 
April  17,  1995  (the  effective 
date  of  AD  93-15-02  Rl), 
whichever  occurs  later. 

Initially  upon  accumulating  7,500 
hours  TIS  on  the  new  or  modi- 
fied actuator  or  within  50  hours 
TIS  after  April  17,  1995  (the  ef- 
fective date  of  AD  93-15-02 
Rl),  whichever  occurs  later. 


Repetitive  inspection 


Every  250  hours  TIS  after  the  ini- 
tial inspection  until  accumu- 
lating 5,000  hours  TIS  on  the 
actuator  or  500  hours  TIS  after 
the  last  inspection  required  by 
AD  93-15-02  Rl,  whichever 
occurs  later. 

Every  300  hours  TIS  after  the  ini- 
tial inspection  until  accumu- 
lating 6,500  hours  TIS  on  the 
actuator. 


Every  300  hours  TIS  after  the  ini- 
tial inspection  until  accumu- 
lating 9,900  hours  TIS  on  the 
actuator.* 


Repetitive  replacement 


Initially  upon  accumulating  5,000 
hours  TIS  on  the  actuator  or 
500  hours  TIS  after  the  initial 
inspection,  whichever  occurs 
later,  and  thereafter  as  indi- 
cated below. 

Upon  accumulating  6,500  hours 
TIS  on  the  actuator. 


Upon  accumulating  9,900  hours 
TIS  on  the  actuator. 
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Condition 


For  all  affected  airplane  models, 
except  for  the  Models  SA227- 
CC  and  SA227-DC,  with  a  re- 
placement Simmonds-Predsion 
actuator,  P/N  DL5040M5,  in- 
stalled that  was  overhauled  and 
zero-timed  where  both  nut  as- 
semblies, P/N  AA56142,  were 
replaced  with  new  assemblies 
during  overhaul. 

For  all  affected  airplane  models, 
except  for  the  Models  SA227- 
CC  and  SA227-0C,  with  a  re- 
placement P/N  DL5040M5  actu- 
ator installed  that  was  over- 
hauled and  zero-timed  where 
both  nut  assemt>lies,  P/N 
AA56142,  were  not  replaced 
with  new  assemblies  during 
overhaul. 

For  all  affected  airplanes  models 
with  a  Bart)er-Colman  pitch  trim 
actuator  installed,  P/N  27- 
19008-001/004  or  27-19008- 
002/-005,  that  is  currently  in- 
service  with  less  than  1,000 
hours  TIS  since  new  or  over- 
hauled and  zero-timed. 

For  all  affected  airplane  models 
with  a  newly  fabricated  and 
over-hauled  and  zero-timed  Bar- 
ber-Colman  actuator,  P/N  27- 
19008-001/-004  or  P/N  27- 
19008-02-005. 

For  the  Models  SA227-CC  and 
SA227-DC  only,  with  a 
Simmonds-Predsion  pitch  trim 
actuator,  P/N  DL5040M5  or  P/N 
DL5040M6,  installed. 

For  all  affected  airplanes  with  a 
Barber-Cdman  P/N  27-19008- 
006  or  27-19008-007  actuator 
installed. 

For  all  affected  airplanes  with  a 
Simmonds-Predsion  pitch  trim 
actuator,  P/N  DL5G40M8,  in- 
stalled. 


Initial  inspection 


Initially  upon  accumulating  5,000 
hours  TIS  on  the  over-hauled 
actuator  or  within  50  hours  TIS 
after  April  17,  1995  (the  effec- 
tive date  of  AD  93-15-02  R1), 
whichever  occurs  later. 


Initially  upon  accumulating  3,000 
hours  TIS  on  the  over-hauled 
actuator  or  within  50  hours  TIS 
after  April  17,  1995  (the  effec- 
tive date  of  AD  9^-15-02  R1), 
whichever  occurs  later. 


Upon  accumulating  500  hours 
total  TIS  on  the  new  or  over- 
hauled zero-timed  pitch  trim  ac- 
tuator or  within  50  hours  TIS 
after  the  effective  date  of  this 
AD,  whichever  occurs  later. 


Upon  accumulating  500  hours 
total  TIS  on  the  actuator  or 
within  50  hours  TIS  after  the  ef- 
fective date  of  this  AD,  which- 
ever occurs  later. 


None 


Must  be  overhauled  upon  the  ac- 
cumulation of  2,000  hours  TIS 
on  the  actuator. 

Upon  accumulating  7,500  hours 
TIS  on  the  actuator  or  within 
the  next  50  hours  TIS  after  the 
effective  date  of  this  AD,  which- 
ever occurs  later. 


Repetitive  inspection 


Every  300  hours  TIS  after  the  ini- 
tial inspection  until  accumu- 
lating 6.500  hours  TIS  on  the 
actuator. 


RepMitive  replaoement 


Upon  accumulating  6,500  hours 
TIS  on  the  actuator. 


Every  250  hours  TIS  after  the  ini- 
tial inspection  until  accumu- 
lating 5,000  hours  TIS  on  the 
actuator. 


Every  300  hours  TIS  after  the  ini- 
tial inspedion. 


Every  300  hours  TIS  after  the  ini- 
tial inspection. 


Upon  accumulating  5.000  hours 
TIS  on  the  aduator. 


None. 


None. 


None 


Must  be  overhauled  at  intervals 
not  to  exceed  2.000  hours  TIS. 


Every  600  hours  TIS  after  the  ini- 
tial inspedion  until  accumu- 
lating 9,900  hours  TIS. 


Upon  accumulating  1,500  hours 
TIS  on  the  aduator. 


No  replacement  requirements. 


Upon  accumulating  9,900  hours 
TIS  on  the  actuator. 


(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  OPR 
21.197  and  21.199)  to  op>erate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager.  Airplane  Certification  Office 
(AGO).  FAA,  2601  Meacham  Boulevard,  Fort 
Worth,  Texas  76193-0150. 

(1)  The  request  shall  be  forwarded  through 
an  appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Fort  Worth  Airplane 
Certification  Office. 

(2)  Alternative  methods  of  compliance  that 
were  approved  in  accordance  with  AD  97- 
23-Ot  are  considered  to  be  approved  as 
alternative  methods  of  compliance  with  this 
AD. 


Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Fort  Worth  Airplane 
Certification  Office. 

(e)  Service  information  related  to  this  AD 
may  be  obtained  fix)m  Field  Support 
Engineering,  Fairchild  Aircraft  Inc.,  P.O.  Box 
790490,  San  Antonio,  Texas  78279-0490. 
Copies  may  be  inspeded  at  the  FAA,  Central 
Region.  Office  of  the  Regional  Counsel,  Room 
1558, 601  E.  12th  Street,  Kansas  City. 
Missouri. 

(f)  This  amendment  supersedes  97-23-01, 
Amendment  39-10188;  which  superseded 
AD  93-15-02  R2,  Amendment  39-9689; 
which  revised  AD  93-15-02  Rl,  Amendment 
39-9180;  which  revised  AD  93-15-02, 
Amendment  39-8648. 


Issued  in  Kansas  City,  Missouri,  on 
September  30, 1999. 
Marvin  R.  Nuas, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
|FR  Doc.  99-26090  Filed  10-5-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[DoekM  No.  9»-NI*-75nAOI 

RIN2120-AA64 

Airworthinasa  Directivea;  Boeing 
Model  727  Seriea  Alrpianea 

AOBCY:  Federal  Aviation 
Administration,  DOT. 
action:  Notice  of  proposed  rulemaifdng 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersediire  of  an  existing  airwortliiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  727  series  airplanes,  that 
currently  requires  repetitive  inspections 
to  detect  cracldng  of  the  rear  spar  web 
or  fuel  leakage  of  the  wing  center 
section,  and  repair,  if  necessary.  That 
action  also  provides  for  an  optional 
modification  of  the  rear  spar  web  that 
constitutes  terminating  action  for  the 
repetitive  inspections.  That  action  was 
prompted  by  several  reports  of  fuel 
leakage  due  to  cracking  of  the  rear  spar 
web  of  the  wing  center  section.  This 
action  would  require  accomplishment  of 
the  previously  optional  terminating 
action.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
cracking  of  the  rear  spar  web,  which 
could  permit  fuel  leakage  into  the 
airflow  multiplier,  and  could  result  in 
an  electrical  short  that  could  cause  a 
fire. 

DATES:  Comments  must  be  received  by 
November  22, 1999. 
AOIMESaeS:  Sutoiit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Dod^  No.  99-NM- 
75-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Sippel,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW..  Renton.  Washington 


98055-4056;  telephone  (425)  227-2774; 
fax  (425)  227-1181. 
SUPPLEMBfTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  nimiber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taldng  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  fa«  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  IDocket  for  examination  by 
interested  persons.  A  risport 
summarizing  each  FAA-public  contact . 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  sulMnit  a  self-addressed,  stamped 
I>ostcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-75-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
99-NM-75-AD.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discussion 

On  December  3. 1997.  the  FAA  issued 
AD  97-25-15,  amendment  39-10239  (62 
FR  65355,  December  12. 1997). 
applicable  to  certain  Boeing  Model  727 
series  airplanes,  to  require  repetitive 
inspections  to  detect  cracking  of  the  rear 
spar  web  or  fuel  leakage  of  the  wing 
center  section,  and  repair,  if  necessary. 
That  action  also  provides  for  an  optional 
modification  of  the  rear  spar  web  that 
constitutes  terminating  action  for  the 
repetitive  inspections.  That  action  was 
prompted  by  several  reports  of  fuel 
leakage  due  to  cracking  of  the  rear  spar 
web  of  the  wing  center  section.  The 
requirements  of  that  AD  are  intended  to 
detect  and  correct  such  cracking  of  the 
rear  spar  web.  which  could  permit  fuel 
leakage  into  the  airflow  multiplier,  and 


could  result  in  an  electrical  short  that 
could  cause  a  fire. 

Actions  Since  Issuance  of  Previons  Rnle 

When  AD  97-25-15  was  issued,  it 
contained  a  provision  for  the  optional 
modification  of  the  rear  spar  web, 
which,  if  accomplished,  would 
constitute  terminating  action  for  the 
repetitive  inspections  required  by  that 
AD.  In  the  preamble  to  AD  97-25-15. 
the  FAA  indicated  that  the  actions 
required  by  that  AD  were  considered 
"interim  action"  and  that  further 
rulemaking  action  was  being  considered 
to  require  the  modification  of  the  rear 
spar  web  of  the  wing  center  section.  The 
FAA  now  has  determined  that  further 
rulemaking  action  is  indeed  necessary, 
and  this  proposed  AD  follows  from  that 
determination. 

Explanation  of  Relevant  Service 
Inrorraation 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  727-57A0182, 
Revision  1.  dated  February  25. 1999. 
The  procedures  described  in  Revision  1 
are  essentially  similar  to  those  described 
in  the  original  issue  of  the  service 
bulletin,  which  was  referenced  as  the 
appropriate  source  of  service 
inrormation  for  the  actions  in  AD  97- 
25-15.  Accomplishment  of  the 
modification  specified  in  the  service 
buUetin  is  intend^  to  adequately 
address  the  identified  imsafe  condition.  ' 

Explanation  of  Requumnents  of 
Proposed  Rule 

Since  an  imsafe  ccmdition  has  been 
identified  that  is  likely  to  exist  or 
develop  oa  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  97-25-15,  to  continue  to 
require  repetitive  inspections  to  detect 
cracking  of  the  rear  spar  web  or  fuel 
leakage  of  the  v\mig  center  section,  and 
repair,  if  necessary.  This  proposed  AD 
would  also  require  modification  of  the 
rear  spar  web.  which  would  constitute 
terminating  action  for  the  repetitive 
inspections.  These  actions  would  be 
required  to  be  accomplished  in 
accordance  vtrith  the  service  buUetin 
described  previously. 

Cost  Impact 

There  are  approximately  970 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
659  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD:  641 
"Group  1"  airplanes  and  18  "Group  2" 
airplanes,  as  listed  in  the  service 
bulletin. 

The  inspection  that  is  currenUy 
required  by  AD  97-25-15  takes 
approximately  2  work  hours  per 
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airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
currently  required  actions  on  U.S. 
operators  is  estimated  to  be  $79,080,  or 
$120  per  airplane,  per  inspection  cycle. 

The  new  modification  tnat  is 
proposed  in  this  AD  action  would  take 
approximately  60  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $6,434  per  airplane  for 
"Group  1"  airplanes,  and  $6,689  per 
airplane  for  "Group  2"  airplanes.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  requirements  of  this  AD  on 
U.S.  operators  is  estimated  to  be 
$6,616,996,  or  $10,034  per  "Group  1" 
airplane  and  $10,289  per  "Group  2" 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  ciirrent  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  disciissed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 


Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 
f  39.1 3    [Amended 

2.  Section  39.13  is  amended  by 
removing  amendment  AD  97-25-15, 
amendment  39-10239  (62  FR  65355, 
December  27, 1997),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

Boeing:    Docket  99-NM-75-AD.  Supersedes 
AD  97-25-15,  Amendment  39-10239. 

Applicability:  Model  727  series  airplanes 
having  line  numbers  858  through  864 
inclusive,  867  through  869  inclusive,  872 
through  883  inclusive,  and  885  through  1832 
inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/ojjerator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)(l]  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  imsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  cracking  of  the  rear  spar  web, 
which  could  permit  fjel  leakage  into  the 
airflow  multiplier,  and  could  result  in  an 
electrical  short  that  could  cause  a  fire, 
accomplish  the  following: 

Restatement  of  the  Requirements  of  AD  97- 
25-lS 

Inspections 

(a)  Prior  to  the  accimiulation  of  15,000  total 
flight  cycles,  or  within  300  flight  cycles  after 
December  27, 1997  (the  effective  dateof  AD 
97-25-15,  amendment  39-10239),  whichever 
occurs  later:  Accomplish  the  inspections 
specified  in  either  paragraph  (a)(1)  or  (a)(2) 
of  this  AD,  in  accordance  with  Boeing  Alert 
Service  Bulletin  727-S7A0182,  dated 
September  18, 1997,  or  Boeing  Service 
Bulletin  727-57A0182.  Revision  1,  dated 
February  25, 1999.  For  purposes  of  the  AD, 
the  access  panels  specified  in  the  alert 
service  bulletin  need  not  be  removed;  the 
access  panels  need  only  be  opened. 

Note  2:  The  fuel  tank  of  the  wing  center 
section  may  be  filled  with  fuel  to  assist  in 
detecting  cracking  or  fuel  leakage  during  the 
accomplishment  of  the  visual  inspections 
required  by  this  AD. 


(1)  Perform  a  visual  inspection  using  a 
borescope  or  mirror  to  detect  cracking  of  the 
rear  spar  web  and/or  fuel  leakage  of  the  wing 
center  section  between  right  body  buttock 
line  (BEL)  40  and  left  BBL  40,  in  accordance 
with  Part  I  of  the  Accomplishment 
Instructions  of  the  service  bulletin. 
Thereafter,  repieat  this  inspection  at  intervals 
not  to  exceed  300  flight  cycles.  Or 

(2)  Perform  an  ultrasonic  and  high 
frequency  eddy  current  (HFEC)  inspection  to 
detect  cracking  of  the  rear  spar  web  of  the 
wing  center  section  between  right  BBL  40 
and  left  BBL  40,  in  accordance  with  Part  n 
of  the  Accomplishment  Instructions  of  the 
service  bulletin.  Thereafter,  repeat  this 
insp>ection  at  intervals  not  to  exceed  3,000 
flight  cycles. 

Repair 

(b)  If  any  cracking  of  the  rear  spar  web  and/ 
or  fuel  leakage  of  the  wing  center  section  is 
detected  between  right  BBL  40  and  left  BBL 
40  near  the  upper  machined  land  radius, 
prior  to  further  flight,  repair  in  accordance 
with  Part  III  of  the  Accomplishment 
Instructions  in  Boeing  Alert  Service  Bulletin 
727-57A0182,  dated  September  18, 1997,  or 
Boeing  Service  Bulletin  727-57A0182, 
Revision  1,  dated  February  25, 1999. 
Accomplishment  of  this  repair  constitutes 
terminating  action  for  the  repetitive 
inspection  requirements  of  this  AD. 

(c)  If  any  cracking  of  the  rear  spar  web  and/ 
or  fuel  leakage  of  the  wing  center  section  is 
detected  that  is  outside  the  area  specified  in 
paragraph  (b)  of  this  AD,  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager,  Seattle  Aircraft 
CertificaUon  Office  (AGO),  FAA,  Transport 
Airplane  Directorate.  For  a  rejjair  method  to 
be  approved  by  the  Manager,  Seattle  ACXD,  as 
required  by  this  paragraph,  the  Manager's 
approval  letter  must  specifically  reference 
this  AD. 

New  Requirements  of  this  AD 

Modification 

(d)  Prior  to  the  acciunulation  of  60,000 
total  flight  cycles,  or  within  3,000  flight 
cycles  after  the  effiactive  date  of  this  AD, 
whichever  occiu^  later,  accomplish  an 
ultrasonic  and  HFEC  inspection  in 
accordance  with  the  requirements  of 
paragraph  (a)(2)  of  this  AD. 

(1)  If  no  cracking  is  detected,  prior  to 
further  flight,  modify  the  rear  spar  web  of  the 
center  section  of  the  fuel  tank  between  right 
BBL  40  and  left  BBL  40,  in  accordance  with 
the  Accomplishment  Instructions  of  Boeing 
Alert  Service  Bulletin  727-57A0182,  dated 
September  18, 1997,  or  Boeing  Service 
Bulletin  727-57A0182,  Revision  1,  dated 
February  25, 1999.  Accomplishment  of  this 
modification  constitutes  terminating  action 
for  the  repetitive  inspection  requirements  of 
this  AD. 

(2)  If  any  cracking  is  detected,  priw  to 
fiirther  flight,  repair  and  modify  in 
accordance  with  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
727-57A0182,  dated  September  18, 1997.  or 
Boeing  Service  Bulletin  727-57A0182, 
Revision  1,  dated  February  25, 1999. 
Accomplishment  of  this  modification 
constitutes  terminating  action  for  the 
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repetitive  inspection  requirements  of  this 
AO. 

Altenuthre  Methods  of  Coraplianoe 

(e)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  AGO. 

(e)(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AO 
97-25-15,  amendment  39-10239,  are 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  frtMn  the  Seattle  AGO. 

SpwdalFUglitFUvita 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  SS  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  OHl  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished,  provided  the 
limitations  specified  in  paragraphs  (f)(1) 
through  (f)(6)  of  this  AD  are  included  in  the 
special  flight  permit 

"(1)  Re<piired  trip  and  reserve  fuel  must  be 
carried  in  the  No.  1  and  No.  3  outer  wing 
tanks. 

(2)  Wing  center  tank  Na  2  must  be  empty 
of  fuel 

(3)  The  fuel  syston  must  be  checked  fiv 
normal  operation  prior  to  flight  by  verifying 
that  all  boost  pumps  are  operational; 
configuring  the  fuel  system  by  turning  on  all 
booet  pumps  in  the  No.'s  1  and  3  outer  wing 
tanks  and  by  opening  all  crossfised  valve 
selectors;  and  by  confirming  that  fuel  is  not 
bypassing  tank  Na  2  check  valves  by 
observing  that  there  is  not  leakage  into  tank 
No.  2. 

(4)  Maintain  a  minimum  of  5,300  pounds 
of  fuel  in  tanks  No.  1  and  No.  3  to  prevent 
uncovering  the  fuel  bypass  valve. 

(5)  The  fuel  quantity  indication  system 
must  be  operational  in  all  three  tanks. 

(6)  The  effects  of  loading  fuel  only  in  the 
wing  tanks  on  the  airplane  weight  and 
balance  must  be  considered  and  accounted 
far." 

Issued  in  Renton,  Washington,  on 
September  30, 1999. 

DJ^Eiggiii, 

Acting  Manager,  Transpott  Airplane 
Dinctorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-26089  Filed  10-5-99;  8:45  am] 
ooot  4aio-is-u 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Doelwt  No.  9«-NII»-222-AD] 

RIN  212(MkA64 

Airworthiness  Directives;  Airbus  Model 
A310  and  A300-600  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). _^__ 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A310  and  A300- 
600  series  airplanes.  This  proposal 
would  require  wiring  modifications  to 
the  engine  and  auxiliary  power  unit 
(APU)  fijre  detection  system.  This 
proposal  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  dvll 
airworthiness  authority.  The  actions 
specified  by  the  propcraed  AD  are 
intended  to  prevent  the  fire  warning 
from  terminating  prematurely,  whidi 
could  result  in  an  uimoticed, 
imcontained  engine/ APU  fire. 
dates:  Comments  must  be  received  by 
November  5. 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No.  99-NM- 
222-AD.  1601  Land  Avenue.  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie.  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac  Cedex.  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson.  Manager. 
International  Branch,  ANM-116.  FAA. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW..  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLBIENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 


they  may  desire.  Communications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
prop^ud  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  foUovnng 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-222-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
99-44M-222-AD,  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Qvile  (DGAQ.  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  imsafe 
condition  may  exist  on  certain  Airbus 
Model  A310  and  A30O-6O0  series 
airplanes.  Hie  DGAC  advises  that 
investigations  into  an  imcontained 
engine  fire  revealed  that  the  operating 
logic  of  the  fire  detection  and  associated 
fire  warning  triggering  systems  may  lead 
to  situations  in  which  the  auxiliary 
power  unit  (APU)/engine  fire  warning 
terminates  diortly  after  triggering,  even 
though  the  fire  has  not  gone  out.  This 
condition,  if  not  corrected,  could  result 
in  an  unnoticed,  uncontained  engine/ 
APU  fire. 

Ejmlanation  of  Relevant  Service 
Infonnation 

Airbus  has  issued  Service  Bulletins 
A310-26-2024.  Revision  04.  dated 
March  5. 1999  (for  Model  A310  series 
airplanes);  and  A300-26-6038.  dated 
March  5. 1999.  and  Revision  1.  dated 
September  8, 1998  (for  Model  A300-600 
series  airplanes).  These  service  bulletins 
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describe  procedures  for  wiring 
modifications  to  the  engine  and  APU 
fire  detection  system.  Accomplishment 
of  the  actions  specified  in  the  service 
bulletins  is  intended  to  adequately 
address  the  identified  unsafe  condition. 
The  DGAC  classified  these  service 
bulletins  as  mandatory  and  issued 
French  airworthiness  directive  1999- 
238-286(8],  dated  June  2, 1999,  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  France. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  Under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  described 
previously. 

Cost  Impact 

The  FAA  estimates  that  113  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  5  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $408  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $80,004,  or 
$708  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 


the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  FederaUsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Pohdes  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES ' 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113, 44701. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:    Docket  99-NM-222-AD. 

Applicability:  Model  A3 10  and  A300-600 
series  airplanes,  certificated  in  any  category; 
except  those  on  which  Airbus  Modifications 
06267  and  07340  have  been  accomplished 
during  production. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efliect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  c(mdition  has  not 


been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  fire  warning  from 
terminating  prematurely,  which  could  result 
in  an  unnoticed,  uncontained  engine/ 
auxiliary  power  unit  (APU)  fire,  accomplish 
the  following: 

(a)  Within  24  months  after  the  efiiective 
date  of  this  AD.  accomplish  the  wiring 
modifications  to  the  engine  and  APU  fire 
detection  system  in  the  relay  box  282VU  and 
the  electronics  rack  90VU  in  accordance  %wth 
Airbus  Service  Bulletin  A3 10-26-2024, 
Revision  04.  dated  March  5, 1999  (for  Model 
A310  series  airplanes);  or  A300-26-6038, 
dated  March  5, 1999,  or  Revision  1,  dated 
September  8. 1999  (for  Model  A30O-600 
series  airplanes);  as  applicable. 

Ahemative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  1999-238- 
286(B),  dated  June  2, 1999. 

Issued  in  Renton,  Washington,  on 
September  30, 1999. 
DXm  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-26088  Filed  10-5-99;  8:45  am] 
BttJJNG  CODE  4t1»-19-U 
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action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  the 
supersedtire  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Airbus  Model  A300.  A300-600,  and 
A310  series  airplanes  equipped  with  a 
welded  axudliary  power  imit  (APU)  fuel 
fiaedline  adapter.  The  existing  AD 
currently  requires  repetitive  dye 
penetrant  inspections  to  detect  cracks, 
ruptuie.  or  fuel  leaks  of  the  fiiel  feedline 
adapter,  and  replacement  of  the  adapter 
if  necessary.  That  AD  also  provides  for 
optional  terminating  action  for  the 
repetitive  inspections.  This  action 
would  require  accomplishment  of  the 
previously  optional  terminating  action. 
This  proposal  is  prompted  by  issuance 
of  mandatmy  continuing  airworthiness 
informatian  by  a  foreign  dvil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  fiiel  leakage  in  the 
APU  compartment,  which  could  result 
in  a  fire  in  the  APU  compartment 
DATn:  Comments  must  be  received  by 
November  5, 1999. 
AOOnstES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Acuninistration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  9&-MM- 
23-AD.  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  refiarenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPt-EMBfTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commtmications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 


considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  fa«  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  perscms.  A  report 
simunarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodiet. 

Commenten  wishing  the  FAA  to 
acknowledge  receipt  ortheir  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-23-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NFRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-114,  Attention:  Rules  Docket  No. 
99-4^M-23-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discuasien 

On  September  10, 1991,  the  FAA 
issued  AD  91-20-07,  amendment  39- 
8041  (56  FR  47672,  September  20. 
1991),  applicable  to  certain  Airbus 
Model  A300,  A300-600,  and  A310 
series  airplanes,  to  require  repetitive 
dye  penetrant  inspections  to  detect 
cracks,  ruptiue,  or  fuel  leaks  of  the  fuel 
feedline  adapter,  and  replacement  of  the 
adapter,  if  necessary.  In  addition,  the 
AD  requires  verification  of  the  correct 
torqiie  values  of  the  starter  motor  cable 
terminals  and  the  generator  cable 
terminals.  That  AD  also  provides  for 
optional  terminating  action  for  the 
repetitive  inspections.  These  actions 
were  prompted  by  a  report  of  a  fiiel  leak 
in  the  auxiliary  power  imit  (APU) 
compartment  of  a  model  A300  series 
airplane,  which  caused  a  fire  when  the 
crew  attempted  to  start  the  APU.  The 
requirements  of  that  AD  are  intended  to 
prevent  a  fuel  leak  in  the  APU 
compartment;  that  condition,  if  not 
corrected,  could  result  in  a  fire  in  the 
APU  compartment. 

Actions  Since  Issuance  of  Previous  AD 

In  the  preamble  to  AD  91-20-07,  the 
FAA  indicated  that  the  actions  required 
by  that  AD  were  considered  "interim 
action"  and  that  further  rulemaking 
action  was  being  considered.  The  FAA 
now  has  determined  that  further 


rulemaking  action  is  indeed  necessary, 
and  this  proposed  AD  follows  from  that 
determination. 

Ei^anation  of  New  Serrioe 
InlonrmatiMi 

The  manufacturer  has  issued  Airbus 
Service  Bulletins  A300-49-0049. 
Revision  1;  A300-49-6009,  Revision  1; 
and  A3 10-49-201 2,  Revision  1,  all 
dated  November  28, 1991.  Those  service 
bulletins  provide  instructions  to  replace 
the  welded  APU  fuel  fisedline  adapter 
with  an  improved  non-welded  one- 
piece-body  adapter.  Accomplishment  of 
this  replacement  is  intended  to 
adequately  address  the  identified  unsafe 
condition. 

The  Direction  Generale  de  I'Aviation 
Gvile  (DGAC),  which  is  the 
airworthiness  authority  for 'France, 
classified  these  service  bulletins  as 
mandatory  and  issued  French 
airworthiness  directive  98-480-269(6). 
dated  December  2, 1998,  in  ordor  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  France. 

FAA't  ConchisioiiB 

These  airplane  models  are 
manufactured  in  France  and  are  t}^ 
certificated  for  op«ration  in  the  United 
States  imder  the  provisions  of  section 
21.29  of  the  Fednal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Purauant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  91-20-07  to  require 
replacement  of  the  welded  APU  fuel 
feedline  adapter  with  an  improved  non- 
welded  one-piece-body  adapter 
regardless  of  whether  the  welded 
adapter  has  failed.  In  the  existing  AD 
this  action  is  reqiiired  only  if  cracks, 
rupture,  or  fiiel  leaks  are  foimd  during 
the  inspection;  otherwise,  this  action  is 
optional.  The  FAA  has  recently 
determined,  based  on  new  information 
received,  that  the  previously  optional 
terminating  modification  should  be 
made  mandatory.  The  proposed  AD 
woiild  continue  to  require  verification 


of  the  correct  torque  values  of  the  starter 
motor  cable  terminals  and  the  generator 
cable  terminals,  and  corrective  action  if 
necessary.  The  new  replacement  would 
be  required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
described  previously. 

Cost  Impact 

There  are  approximately  165 
airplanes  of  U.S.  registry  Uiat  would  be 
affected  by  this  proposed  AO. 

The  actions  that  are  currently 
required  by  AD  91-20-07,  and  retained 
in  this  proposed  AD,  take  approximately 
2  work  hours  per  airplane  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  currently 
required  actions  on  U.S.  operators  is 
estimated  to  be  $120  per  airplane. 

The  new  actions  that  are  proposed  in 
this  AD  action  would  take 
approximately  2  work  hoiu«  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  ho\u. 
Required  parts  woiild  cost 
approximately  $274  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  requirements  of  this  AD  on 
U.S.  operators  is  estimated  to  be  $394 
per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 


A  copy  of  it  may  be  obtained  by 
cdntacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  piirsuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40113, 44701. 

{39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8041  (56  FR 
47672,  September  20, 1991),  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

Aiibtu  Industrie:  Docket  99-NM-23-AO. 
Supersedes  AD  91-20-07,  Amendment  39- 
8041. 

Applicability:  Model  A300,  A300-600.  and 
A310  series  airplanes;  certificated  in  any 
category;  equipped  with  an  auxiliary  power 
unit  (APU)  fuel  feedline  adapter,  P/N 
A4937021700000  (welded  configuration). 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  APU  compartment  fire, 
accomplish  the  following: 

Restatement  of  Requirements  of  AO  91-20- 
07,  Amendment  39-8041 

Repetitive  Inspections 

(a)  Within  100  hours  time-in-service  after 
October  7, 1991  (the  effective  date  of  AD  91- 
20-07,  amendment  39-8041),  and  thereafter 
at  intervals  not  to  exceed  400  hours  time-in- 
service:  Perform  a  dye  penetrant  ins{>ection 
to  detect  cracks,  rupture  or  fiiei  leaks  at  the 
weld  of  the  fuel  feedline  adapter,  in 


accordance  with  Airbus  Industrie  All 
Operators  Telex  (AOT)  49-01.  Issue  3,  dated 
April  25, 1991.  If  cracks,  rupture,  or  hjel 
leaks  are  found,  replace  the  adapter  with  an 
improved,  non-welded  one-piece-body 
adapter  prior  to  the  next  APU  operation,  or 
placard  the  APU  inoperative  until  the 
adapter  is  replaced  with  the  improved 
adapter,  in  accordance  with  Airbus  Industrie 
Service  Bulletin  A300-49-0049,  A300-^9- 
6009.  or  A310-49-2012;  all  dated  )uly  12. 
1991;  as  applicable. 

(b)  Within  100  hours  time-in-service  after 
October  7, 1991,  verify  the  correct  torque 
values  of  the  starter  motor  cable  terminals 
and  the  generator  cable  terminals  in 
accordance  with  Airbus  Industrie  All 
Operators  Telex  (AOT)  49-01.  Issue  3.  dated 
April  25, 1991.  Correct  any  torque  value 
discrepancies  prior  to  further  flight,  in 
accordance  with  the  AOT. 

New  Requirements  of  This  AD 

Installation 

(c)  Within  15  months  after  the  effective 
date  of  this  AD,  install  an  improved  APU  fiiel 
feedline  adapter  in  accordance  with  the 
accomplishment  instructions  of  Airbus 
Service  Bulletin  A300-49-0049,  Revision  1 
(for  Model  A300  series  airplanes);  A300-49- 
6009,  Revision  1  (for  Model  A300-«00  series 
airplanes);  or  A310-49-2012,  Revision  1  (few 
Model  A310  series  airplanes):  all  dated 
November  28, 1991;  as  applicable.  Such 
installation  constitutes  terminating  action  for 
the  requirements  of  this  AO. 

Spares 

(d)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  an  APU  fuel  feedline 
adapter,  P/N  A493  702 1700000  (welded 
configuration),  on  any  airplane. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch. 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthltiess  directive  98-480- 
269(B).  dated  December  2, 1998. 
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Issued  in  Renton,  Washington,  on 
September  30. 1999. 
DJ.Riggin, 

Transport  Airplane  Directorate,  Aircraft 
Certification  Senrice. 
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DEPARTMENT  OF  TRANSPORTATION 

CoMtQuard 

33  CFR  Part  165 


[CQO01-M-130] 


RiN211S-AA97 


Safety  Zone:  New  York  HartMr  and 
Hudaon  River  Fireworks. 

agency:  Coast  Guard,  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
establish  five  permanent  safety  zones  for 
fireworks  displays  located  on  Upper  and 
Lower  New  York  Bay,  the  Hudson  River, 
and  Raritan  Bay.  This  action  is 
necessary  to  provide  for  the  safety  of  life 
on  navigable  waters  during  the  events. 
This  action  establishes  permanent 
exclusion  areas  that  are  only  active  prior 
to  the  start  of  the  fireworks  display  imtil 
shortly  after  the  fireworks  display  is 
completed,  and  is  intended  to  restrict 
vessel  traffic  in  a  portion  of  Upper  and 
Lower  New  York  Bay,  the  Hudson  River, 
and  Raritan  Bay. 

DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  December  6, 1999. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Waterways  Oversight  Branch 
(CGDOl-99-130),  Coast  Guard  Activities 
New  York,  212  Coast  Guard  Drive, 
Staten  Island,  New  York  10305,  or 
deliver  them  to  room  205  at  the  same 
address  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  federal 
holidays. 

The  Waterways  Oversight  Branch  of 
Coast  Guard  Activities  New  York 
maintains  the  public  docket  for  this 
rulemaking.  Comments,  and  documents 
as  indicated  in  this  preamble,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  205,  Coast  Guard  Activities  New 
York,  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  J.  Lopez,  Waterways 
Oversight  Branch,  Coast  Guard 
ActiviUes  New  York  (718)  354-4193. 
SUPPlfMENTARY  INFORMATION: 


Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  peirticipate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  argimients.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGDOl-99-130)  and  the  specific 
section  of  this  document  to  which  each 
conunent  applies,  and  give  the  reason 
for  each  comment.  Please  submit  two 
copies  of  all  comments  and  attachments 
in  an  unbound  format,  no  larger  than 
8V2  by  11  inches,  suitable  for  copying 
and  electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposed  rule 
in  view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Waterways 
Oversight  Branch  at  the  address  under 
ADDRESSES.  The  request  should  include 
the  reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

The  Coast  Guard  proposes  to  establish 
five  permanent  safety  zones  that  will  be 
activated  for  fireworks  displays 
occurring  throughout  the  year  that  are 
not  held  on  an  annual  basis  but  are 
normally  held  in  one  of  these  five 
locations.  The  five  locations  are  east  of 
Liberty  and  Ellis  Islands  in  Upper  New 
York  Bay:  east  of  South  Beach.  Staten 
Island  in  Lower  New  York  Bay;  west  of 
Pier  60,  Manhattan,  on  the  Hudson 
River;  and  Raritan  Bay  in  the  vicinity  of 
the  Raritan  River  Cutoff  and  Ward  Point 
Bend  (West).  The  number  of  events  held 
in  these  locations  has  increased  firom 
three  in  1996  to  21  in  1998.  The  Coast 
Guard  has  received  11  applications  for 
fireworks  displays  in  these  areas  to  date 
in  1999.  In  the  past,  temporary  safety 
zones  were  established  with  limited 
notice  for  preparation  by  the  U.S.  Coast 
Guard  and  limited  opportunity  for 
public  comment.  Establishing 
permanent  safety  zones  by  notice  and 
comment  rulemaking  at  least  gives  the 
public  the  opportunity  to  comment  on 
the  proposed  zone  locations,  size,  and 
length  of  time  the  zones  will  be  active. 
The  Coast  Guard  has  received  no  prior 
notice  of  any  impact  caused  by  the 
previous  events. 


Discussion  of  Proposed  Rule 

The  five  proposed  safety  zones  are  as 
follows: 

The  proposed  safisty  zone  at  Liberty 
Island  includes  all  waters  of  Upper  New 
York  Bay  within  a  360-yard  radius  of 
the  fireworks  barge  located  in  Federal 
Anchorage  20-C,  in  approximate 
position  40»41'16.5"  N  074''02'23"  W 
(NAD  1983),  about  360  yards  east  of 
Liberty  Island.  The  proposed  safety  zone 
prevents  vessels  from  transiting  a 
portion  of  Federal  Anchorage  20-C  and 
is  needed  to  protect  boaters  bom  the 
hazards  associated  with  fireworks 
launched  from  a  barge  in  the  area. 
Recreational  and  commercial  vessel 
traffic  vnll  be  able  to  anchor  in  the 
unaffected  northern  and  southern 
portioits  of  Federal  Anchorage  20-C. 
Federal  Anchorages  20-A  and  20-B,  to 
the  north,  and  Federal  Anchorages  20- 
D  and  20-E,  to  the  south,  are  also 
available  for  vessel  use.  Marine  traffic 
will  still  be  able  to  transit  through 
Anchorage  Channel,  Upper  Bay,  during 
the  event  as  the  safety  zone  only 
extends  125  yards  into  the  925-yard 
wide  channel.  The  Captain  of  the  Port 
does  not  anticipate  any  negative  impact 
on  vessel  traffic  due  to  this  proposed 
safety  zone. 

The  proposed  safety  zone  at  Ellis 
Island  includes  all  waters  of  Upper  New 
York  Bay  v«thin  a  360-yard  radius  of 
the  fireworks  barge  located  between 
Federal  Anchorages  20-A  and  20-B  in 
approximate  position  40"'41'15"  N 
074»02'09"  W  (NAD  1983),  about  385 
yards  east  of  Ellis  Island.  The  proposed 
safety  zone  prevents  vessels  from 
transiting  a  portion  of  Federal 
Anchorages  20-A  and  20-^  and  is 
needed  to  protect  boaters  from  the 
hazards  associated  with  fireworks 
launched  fiY)m  a  barge  in  the  area. 
Recreational  and  commercial  vessel 
traffic  will  be  able  to  anchor  in  the 
imaffected  northern  and  southern 
portions  of  Federal  Anchorages  20-A 
and  20-B.  Federal  Anchorages  20-C, 
20-D,  and  20-E,  to  the  south,  are  also 
available  for  vessel  use.  Marine  traffic 
will  still  be  able  to  transit  through 
Anchorage  Chaimel,  Upper  Bay,  during 
the  event  as  the  safety  zone  only 
extends  150  yards  into  the  900-yard 
wide  channel.  The  Captain  of  the  Port 
does  not  anticipate  any  negative  impact 
on  vessel  traffic  due  to  this  proposed 
safety  zone. 

The  proposed  safety  zone  east  of 
South  Beach,  Staten  island  includes  all 
waters  of  Lower  New  York  Bay  vtrithin 
a  360-yard  radius  of  the  fireworks  barge 
located  in  approximate  position 
40»35'11"  N  074'*03'42"  W  (NAD  1983), 
about  350  yards  east  of  South  Beach, 
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Staten  Island.  The  proposed  safety  zone 
prevents  vessels  from  transiting  a 
portion  of  Lower  New  York  Bay  and  is 
needed  to  protect  boaters  from  the 
hazards  associated  with  fireworks 
launched  from  a  barge  in  the  area. 
Marine  traffic  wrill  still  be  able  to  transit 
through  Lower  New  York  Bay  during 
the  event.  The  Captain  of  the  Port  does 
not  anticipate  any  negative  impact  on 
vessel  traffic  due  to  this  proposed  safety 
zone. 

The  proposed  safety  zone  off  Pier  60, 
Manhattan  includes  all  waters  of  the 
Hudson  River  within  a  360-yard  radius 
of  the  fireworks  barge  in  approximate 
position  40''44'49"  N  074''01'02"  W 
(NAD  1983),  about  500  yards  west  of 
Pier  60,  Manhattan,  New  York.  The 
proposed  safety  zone  prevents  vessels 
bom  transiting  a  portion  of  the  Hudson 
River  and  is  needed  to  protect  boaters 
&t>m  the  hazards  associated  with 
fireworks  laimched  from  a  barge  in  the 
area.  Marine  traffic  vdll  still  be  able  to 
transit  through  the  eastern  150  yards  of 
the  850-yard  wide  Hudson  River  during 
the  event.  The  Captain  of  the  Port  does  • 
not  anticipate  any  negative  impact  on 
vessel  traffic  due  to  this  proposed  safety 
zone.  Additionally,  vessels  are  not 
precluded  from  mooring  at  or  getting 
underway  bom  Piers  59-62  or  bom  the 
Piers  at  Castle  Point,  New  Jersey  due  to 
this  proposed  safety  zone. 

The  proposed  safety  zone  in  Raritan 
Bay  includes  all  waters  of  the  Raritan 
River  Cutoff  and  Ward  Point  Bend 
(West)  within  a  240-yard  radius  of  the 
fireworks  barge  in  approximate  position 
40''30'04"  N  074''15'35"  W  (NAD  1983), 
about  240  yards  east  of  Raritan  River 
Cutoff  Channel  Buoy  2  (LLNR  36595). 
The  proposed  safety  zone  prevents 
vessels  bom  transiting  a  portion  of 
Raritan  Bay  in  the  vicinity  of  the  Raritan 
River  Cutoff  and  Ward  Point  Bend 
(West).  It  is  needed  to  protect  boaters 
from  the  hazards  associated  with 
fireworks  launched  from  a  barge  in  the 
area.  Marine  traffic  will  still  be  able  to 
transit  through  the  eastern  140  yards  of 
the  230-yard  wide  Ward  Point  Bend 
(West)  during  the  event.  Traffic  that 
could  not  transit  through  the  closed 
Raritan  River  Cutoff  would  transit 
through  Ward  Point  Bend  (West)  by 
using  South  Amboy  Reach,  Great  Beds 
Reach,  Ward  Point  Secondary  Channel, 
and  Ward  Point  Bend  (East). 
Additionally,  Vessels  would  not  be^ 
precluded  from  mooring  at  or  getting 
imderway  bom  any  marinas  or  piers  at 
Perth  Amboy,  New  Jersey  due  to  this 
proposal. 

The  actual  dates  that  these  safety 
zones  will  be  activated  are  not  known 
by  the  Coast  Guard  at  this  time.  Coast 
Guard  Activities  New  York  will  give 


notice  of  the  activation  of  each  safety 
zone  by  all  appropriate  means  to 
provide  the  widest  publicity  among  the 
affected  segments  of  the  public.  This 
will  include  publication  in  the  Local 
Notice  to  Mariners.  Marine  information 
broadcasts  will  also  be  made  for  these 
events  beginning  24  to  48  hours  before 
the  event  is  scheduled  to  begin. 
Facsimile  broadcasts  will  also  be  made 
to  notify  the  public.  The  Coast  Guard 
expects  that  tiie  notice  of  the  activation 
of  each  permanent  safety  zone  in  this 
rulemaking  will  normally  be  made 
between  thirty  and  fourteen  days  before 
the  zone  is  actually  activated.  Fireworks 
barges  used  in  the  locations  stated  in 
this  rulemaking  wall  also  have  a  sign  on 
the  port  and  starboard  side  of  the  barge 
labeled  "FIREWORKS  BARGE".  This 
will  provide  on-scene  notice  that  the 
safety  zone  the  fireworks  barge  is 
located  in  is  or  will  be  activated  on  that 
day.  This  sign  will  consist  of  10"  high 
by  1.5"  wide  red  lettering  on  a  white 
background.  There  will  also  be  a  Coast 
Guard  patrol  vessel  on  scene  30  minutes 
before  the  display  is  scheduled  to  start 
until  15  minutes  after  its  completion  to 
enforce  each  safety  zone. 

The  effective  period  for  each 
proposed  safety  zone  is  from  8  p.m.  to 
1  a.m.  However,  vessels  may  enter, 
remain  in,  or  transit  through  these  safety 
zones  during  this  time  frame  if 
authorized  by  the  Captain  of  Ae  Port 
New  York,  or  designated  Coast  Guard 
patrol  personnel  on  scene,  as  provided 
for  in  33  CFR  165.23.  Generally,  blanket 
permission  to  enter,  remain  in,  or  transit 
through  these  safety  zones  will  be  given 
except  for  the  45  minute  period  that  a 
Coast  Guard  patrol  vessel  is  present. 

This  rule  is  being  proposed  to  provide 
for  the  safety  of  life  on  navigable  waters 
during  the  events  and  to  give  the  marine 
community  the  opportunity  to  comment 
on  the  proposed  zone  locations,  size, 
and  length  of  time  the  zones  will  be 
active. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR 11040:  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposed  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  imnecessary.  This  finding  is 


based  on  the  minimal  time  that  vessels 
will  be  restricted  bom  the  zones,  and  all 
of  the  zones  are  in  areas  where  the  Coast 
Guard  expects  insignificant  adverse 
impact  on  all  mariners  from  the  zones' 
activation.  Vessels  may  safely  anchor  to 
the  north  and  south  of  the  zones  by 
Liberty  and  Ellis  Islands.  Vessels  may 
also  still  transit  through  Anchorage 
Channel,  Lower  New  York  Bay,  the 
Hudson  River,  and  Ward  Point  Bend 
(West)  in  Raritan  Bay  during  these 
events.  Vessels  would  not  be  precluded 
bom  getting  underway,  or  mooring  at. 
Piers  59-62  and  the  Piers  at  Castie 
Point,  New  Jersey  during  displays  off 
Pier  60,  nor  from  marinas  and  piers  at 
Perth  Amboy,  New  Jersey  during 
displays  in  die  Raritan  River  Cutoff. 
Advance  notifications  would  also  be 
made  to  the  local  maritime  community 
by  the  Local  Notice  to  Mariners,  marine 
information  broadcasts,  and  facsimile. 
Fireworks  barges  used  in  these  locations 
will  also  have  a  sign  on  the  port  and 
starboard  side  of  the  baige  labeled 
"FIREWORKS  BARGE".  This  sign  will 
consist  of  10"  high  by  1.5"  wide  red 
lettering  on  a  white  background. 
Additionally,  the  Coast  Guard 
anticipates  Uiat  these  safety  zones 
would  only  be  activated  20-25  times  per 
year.  These  safety  zones  have  been 
narrowly  tailored  to  impose  the  least 
impact  on  maritime  interests  yet 
provide  the  level  of  safety  deemed 
necessary 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  proposed 
rule,  if  adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  small  businesses,  not- 
for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

For  reasons  stated  in  the  Regulatory 
Evaluation  section  above,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b) 
that  this  proposed  rule,  if  adopted,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  If,  however,  you  think  that  your 
business  or  organization  qualifies  as  a 
small  entity  and  that  this  proposed  rule 
will  have  a  significant  economic  impact 
on  your  business  or  organization,  please 
submit  a  comment  (see  ADDRESSES) 
explaining  why  you  think  it  qualifies 
and  in  what  way  and  to  what  degree  this 
proposed  rule  will  economically  affect 
it. 
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CoUection  of  Infonnation 

This  proposed  rule  does  not  provide 
for  a  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501efseq.). 

Federaliam 

The  Coast  Guard  has  analyzed  this 
proposed  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposed  rule  does  not  have  suffici«it 
implications  for  federalism  to  warrant 
the  preparation  of  a  Federalism 
Assessment. 

Unfnnded  Mandates 

Htle  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4, 109  Stat.  48)  requires  Federal 
agencies  to  assess  the  effects  of  certain 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  the  private 
sector.  UMRA  requires  a  written 
statement  of  economic  and  regulatory 
alternatives  for  rules  that  contain 
Federal  mandates.  A  "Federal  mandate" 
is  a  new  or  additional  enforceable  duty 
imposed  on  any  State,  local,  or  tribal 
government,  or  the  private  sector.  If  any 
Federal  mandate  causes  those  entities  to 
spend,  in  the  aggregate,  $100  million  or 
more  in  any  one  year,  the  UMRA 
analysis  is  required.  This  proposed  rule 
would  not  impose  Federal  mandates  on 
any  State,  local,  or  tribal  governments, 
or  the  private  sector. 

EiiTinMiiiieiit 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that  imder  figure  2- 
1,  paragraph  34(g),  of  Commandant 
In^ruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  dociunentation.  A 
written  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  ax  copying  where 
indicated  under  i 


List  of  Subjects  in  33  CFR  Part  185 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Proposed  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  Part  165  as  follows: 

PART  166-{AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

AudMrity:  33  U.S.C  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1. 6.04-6, 160.5;  49 
CFR  1.46. 


2.  Add  §  165.168  to  read  as  follows: 

I16S.168    Safety  Zones:  Nsw  York  Harbor 
snd  Hudson  RIvsr  Rrsivortcs. 

(a)  Liberty  Island  Safety  Zone:  All 
waters  of  Upper  New  York  Bay  within 
a  360-yard  radius  of  the  fireworks  baige 
in  approximate  position  40°41'16.5"  N 
074''02'23"  W  (NAD  1983)  located  in 
Federal  Anchorage  2D-C,  about  360 
yards  east  of  Liberty  Island. 

(b)  Ellis  Island  Safety  Zone:  All  waters 
of  Upper  New  York  Bay  vrithin  a  360- 
yard  radius  of  the  fireworks  barge 
located  between  Federal  Anchorages 
20-A  and  20-B,  in  approximate  position 
40"'41'15"  N  074''02'09"  W  (NAD  1983), 
about  365  yards  east  of  Ellis  Island. 

(c)  South  Beach,  Staten  Island  Safety 
Zone:  All  waters  of  Lower  New  York 
Bay  within  a  360-yard  radius  of  the 
fireworks  barge  in  approximate  position 
40"35'11"  N  074''03'42"  W  (NAD  1983), 
about  350  yards  east  of  South  Beach, 
Staten  Island. 

(d)  Prer  60.  Hudson  River  Safety  Zone: 
All  waters  of  the  Hudson  River  within 

a  360-yard  radius  of  the  fireworks  barge 
in  approximate  position  40*44'49"  N 
074''01'02"  W  (NAD  1983).  about  500 
yards  west  of  Pier  60,  Manhattan,  New 
York. 

(e)  Raritan  Bay  Safety  Zone:  All 
waters  of  Raritan  Bay  in  the  vicinity  of 
the  Raritan  River  Cutoff  and  Ward  Point 
Bend  (West)  within  a  240-yard  radius  of 
the  fireworks  barge  in  approximate 
position  40«*30'04"  N  074''15'35"  W 
(NAD  1983),  about  240  yards  east  of 
Raritan  River  Cutoff  Channel  Buoy  2 
(LLNR  36595). 

(f)  Notification.  Coast  Guard  Activities 
New  York  will  cause  notice  of  the 
activation  of  these  safety  zones  to  be 
made  by  all  appropriate  means  to  eSact 
the  widest  publicity  among  the  affected 
segments  of  the  public,  including 
publication  in  the  local  notice  to 
mariners,  marine  infonnation 
broadcasts,  and  facsimile.  Fireworks 
barges  used  in  these  locations  will  also 
have  a  sign  on  their  port  and  starboard 
side  labeled  "FIREWORKS  BARGE". 
This  sign  will  consist  of  10"  high  by 
1.5"  wide  red  lettering  on  a  wldte 
background. 

(g)  Effective  Period.  This  section  is 
efiiective  from  8  p.m.  to  1  a.m.  each  day 
a  baige  with  a  "FIREWORKS  BARCX" 
sign  on  the  port  and  starboard  side  is 
on-scene  in  a  location  in  paragraphs  (a) 
through  (e)  of  this  section.  Vessels  may 
enter,  remain  in,  or  transit  through  these 
safety  zones  during  this  time  frame  if 
authorized  by  the  Captain  of  the  Port 
New  York  or  designated  Coast  Guard 
patrol  personnel  on  scene. 


(h)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 
apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene-patrol  personneL 
These  personnel  comprise 
commissioned,  warrant,  and  petty 
officersof  the  Coast  Guard.  Upon  being 
hailed  by  a  U.  S.  Coast  Guard  vessel  by 
siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed. 

Dated:  September  28. 1999. 
R^Bamis, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  New  York. 

(PR  Doc.  99-26036  Filed  10-5-99;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

34CFRPart75 

Office  of  Elementary  and  Secondary 
Education— Safe  and  Drug-Free 
Schooie  and  Comiminltlee  Act  Native 
Hawaiian  Program;  Direct  Grant 
Program 

AOENCY:  Department  of  Education. 
action:  Notice  of  Proposed  Waiver. 

summary:  The  Secretary  proposes  to 
waive  the  requirements  in  EDGAR  at  34 
CFR  75.261  in  order  to  extend  the 
project  period  under  the  Safe  and  Drug- 
Free  Schools  and  Communities  Act 
(SDFSCA)  Native  Hawaiian  Program, 
under  title  IV  of  the  Elementary  and 
Secondary  Education  Act  of  1965,  as 
amended  (ESEA),  fium  48  months  to  up 
to  72  months.  This  action  will  allow 
services  under  this  program  to  continue 
uninterrupted  and  will  result  in  the 
awarding  of  up  to  a  24-month 
continuation  award  to  the  existing 
grantee,  using  fiscal  year  (FY)  1999  and 
FY  2000  funds. 

DATES:  Comments  must  be  received  by 
December  6, 1999. 

A00RES8ES:  Comments  should  be  sent  to 
the  Safe  and  Drug-Free  Schools  and 
Communities  Native  Hawaiian  Program, 
U.S.  Department  of  Education,  400 
Maryluid  Avenue,  SW,  Washington,  DC 
20202-6123.  FAX:  (202)  260-7767. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Elayne  McCarthy,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  3E322,  Washington, 
DC  20202-6123.  Telephone:  (202)  260- 
2831;  FAX:  (202)  260-7767. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
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Relay  Service  (FIRS)  at  1-800-877- 
8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPt^MENTARY  INFORMATION:  In  1994, 
title  I  of  the  Improving  America's 
Schools  Act  (lASA),  Public  Law  103- 
382,  reauthorized  the  ESEA  for  a  period 
of  5  years  (1995-1999).  The  Safe  and 
Drug-Free  Schools  and  Communities 
Native  Hawaiian  Program  is  authorized 
by  sections  4111(a)(4)  and  4118  of  the 
SDFSCA,  which  is  title  IV  of  ESEA. 
Section  4118(a)  of  the  SDFSCA 
authorizes  the  Secretary  to  make  grants 
to  or  enter  into  cooperative  agreements 
or  contracts  with  "organizations 
primarily  serving  and  representing 
Native  Hawaiians  which  are  recognized 
by  the  Governor  of  the  State  of  Hawaii 
to  plan,  conduct,  and  administer 
programs,  or  portions  thereof,  which  are 
authorized  by  and  consistent  with  the 
provisions  of  SDFSCA  for  the  benefit  of 
Native  Hawaiians."  Section  4118(b)  of 
the  SDFSCA  defines  the  term  "Native 
Hawaiian"  as  any  individual  whose 
ancestors  were  natives,  prior  to  1778,  of 
the  area  which  now  comprises  the  State 
of  Hawaii. 

In  1995  the  Department  held  a 
competition  under  section  4118  of  the 
SDFSCA  among  the  eligible  entities  for 
the  SDFSCA  Native  Hawaiian  Program. 
As  a  result  of  that  competition,  the 
Secretary  awarded  a  grant  to  one  entity 
with  FY  1995  funds  for  a  project  period 
of  48  months,  based  on  the  grant   • 
application.  Since  that  time,  the  grantee 
for  the  SDFSCA  Native  Hawaiian 
Program  under  the  SDFSCA  has 
received  continuation  awards  with 
funds  from  three  subsequent  fiscal  years 
(FY  1996,  FY  1997.  and  FY  1998).  The 
grantee  has  received  approximately  $1 
million  per  year. 

As  of  the  date  of  publication  of  this 
notice,  the  ESEA  has  not  been 
reauthorized,  and  the  current 
authorization  has  been  extended  into  FY 
2000.  This  waiver  would  allow  the 
period  of  funding  for  the  SDFSCA 
Native  Hawaiian  Program  to  be  directly 
tied  to  the  time  period  for 
reauthorization  of  the  current  ESEA, 
including  SDFSCA.  This  proposed 
waiver  for  the  SDFSCA  Native  Hawaiian 
Program  would  be  in  force  only  as  long 
as  the  current  SDFSCA  is  in  eBed  and 
will  terminate  upon  reauthorization  of 
ESEA.  The  Department  is  therefore 
soliciting  public  comment  on  the 
proposed  waiver. 


If  the  Department  were  to  hold  a  new 
competition  under  the  existing 
legislation  in  FY  2000  (using  FY  1999 
funds),  the  Department  would  only  fund 
the  project  for  a  limited  project  period 
up  to  24  months,  in  anticipation  that  the 
program  statute  would  be  reauthorized 
prior  to  FY  2001.  It  would  take  a  new 
grantee  time  much  of  this  to  'start  up', 
given  the  scope  and  complexity  of  the 
services  provided  and  the  time  it  takes 
to  hire  qualified  staff  and  develop  plans 
and  relationships  that  are  responsive  to 
the  Native  Hawaiian  population  in  the 
Hawaiian  islands.  Holding  such  a 
competition  would  impose  additional 
costs  at  the  Federal  level  without  a 
guarantee  that  the  new  grantee  would  be 
able  to  provide  the  technical  assistance 
and  services  necessary  to  schools  and 
communities  serving  the  Native 
Hawaiian  population,  as  the  Department 
moves  towards  reauthorization  of  ESEA. 

Therefore,  the  Assistant  Secretary 
proposes,  in  the  best  interest  of  the 
Federal  Government,  to  extend  the 
ciurent  project  for  up  to  two  additional 
years,  lliis  action  is  consistent  with  the 
President's  mandate  to  implement  cost- 
effective,  cost-saving  initiatives.  In  order 
to  make  these  cost  extensions  the 
Assistant  Secretary  must  waive  the 
regulation  at  34  CFR  75.261,  which 
permits  extensions  of  projects  only  at  no 
cost  to  the  Federal  Government.  In 
consideration  of  the  foregoing,  the 
Assistant  Secretary  proposes  to  waive 
34  CFR  75.261  as  appUed  to  the 
SDFSCA  Native  Hawaiian  Program 
during  FY  1999  and  FY  2000. 

Regulatory  Flexibility  Act  Certification 

The  Assistant  Secretary  certifies  that 
this  waiver  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  limited 
number  of  entities  affected  by  this 
waiver  are  the  current  grantee,  as  well 
as  potential  appUcants  named  by  the 
Governor,  imder  a  new  competition 
with  a  limited  project  period  of  up  to  24 
months. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  79.  The 
objective  of  the  Executive  order  is  to 
foster  an  intergovernmental  partnership 
and  a  strengthened  federalism  by 
relying  on  processes  developed  by  State 
and  local  governments  for  coordination 
and  review  of  proposed  Federal 
financial  assistance.  In  accordance  with 
this  order,  this  document  is  intended  to 
provide  early  notification  of  the 
Department's  specific  plans  and  actions 
for  this  program. 


Invitation  to  Comment 

Interested  parties  are  invited  to 
submit  comments  and  recommendations 
regarding  this  waiver  of  34  CFR  75.261 
under  the  SDFSCA  Native  Hawaiian 
Program.  All  comments  submitted  in 
response  to  this  proposed  up  to  two  year 
waiver  will  be  available  for  pubUc 
insp>ection,  during  and  after  the 
comment  period,  in  Room  3E322, 400 
Maryland  Avenue,  SW,  Washington, 
DC,  between  the  hoiu^  of  8:30  AM  and 
4:00  PM,  Monday  through  Friday  except 
on  Federal  holidays. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  this  waiver 
would  require  transmission  of 
information  that  is  being  gathered  by  or 
is  available  from  any  other  agency  or 
authority  of  the  United  States. 

Electronic  Access  To  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg. 

htm  http-Jwww.ed.gov/news.html 

To  use  PDF  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  PDF,  call  the  U.S. 
Government  Printing  Office  (GPO),  toll 
free,  at  l-88a-2g3-6498;  or  in  the  . 
Washington,  DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at: 

http://www.access.gpo.gov/naTa/ 
index.html 

Catalog  of  Federal  Domestic  Assistance 
Number  84.186C 

Program  Authority:  20  U.S.C.  7111(a)(4): 
20U.S.C.  7118. 

Dated:  Octoberl,  1999. 
Judith  A.  Johnson. 

Acting  Assistant  Secretary  for  Elementary  and 
Secondary  Education. 
[FR  Doc.  99-26094  Filed  10-5-99;  8:45  ara] 
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POSTAL  SERVICE 

39CFRPart111 

Barcode  Raqulremants  for  Special 
Services  Labels 

AQGNCY:  Postal  Service. 
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ACTKM:  Proposed  Rule. 


summary:  The  Postal  Service  has 
redesigned  the  following  special 
services  forms  and  labels:  PS  Form 
3800,  Receipt  for  Certified  Mail;  PS 
Form  381 3-P,  Receipt  for  Insured 
Mail— Domestic — International;  PS 
Form  8099,  Receipt  for  Recorded 
Delivery:  Label  200,  Registered  Mail; 
and  PS  Form  3804,  Return  Receipt  for 
Merchandise.  In  addition  to  the  current 
OCR  font  on  the  labels,  the  Postal 
Service  is  placing  formatted  barcodes  on 
the  labels.  The  USS-128  Subset  A 
format  barcode  will  be  used  on  all 
USPS-printed  retail  labels  for  insured 
mail,  recorded  delivery  mail,  and 
registered  mail.  The  USS  Code  128 
Subset  C  format  will  be  used  on  all 
USPS-printed  retail  labels  for  certified 
mail  and  return  receipt  for  merchandise. 
Customer-generated  labels  for  these 
services  must  be  either  USS  Code  128  or 
USS  1 2  of  5  barcode  format.  Vendors  or 
mailers  preparing  customer-generated 
labels  will  be  required  to  comply  with 
these  requirements  for  special  services 
labels  within  six  months  after  the 
publication  of  the  Federal  Register  final 
rule. 

This  proposed  rule  sets  forth 
proposed  Domestic  Mail  Manual  (DMM) 
language. 

DATES:  Comments  must  be  received  on 
or  before  November  5, 1999. 
AOOncsSES?  Written  comments  should 
be  mailed  or  delivered  to  Mary  Shriver, 
Special  Services,  U.S.  Postal  Service. 
475  LTufant  Plaza  SW,  Room  5541, 
Washington  DC  20260-2620.  Copies  of 
all  written  comments  will  be  available 
for  inspection  and  photocopying  at 
USPS  Headquarters  Library,  475 
L'En&nt  Plaza  SW,  11th  Floor  N, 
Washington  DC  20260-1540  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday.  Photocopies  cost  $0.15  per  page. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mary  Shriver,  (202)  268-6554. 
SUPPI.EMENTARY  INFORMATION:  In  order  to 
provide  delivery  confirmation  and 
signature  confirmation  services,  the 
Postal  Service  has  invested  in  an 
information  technology  infrastructure 
that  includes  the  capability  to  scan 
barcodes  upon  delivery.  To  maximize 
the  cost-emctiveness  of  this 
infrastructure  and  to  achieve  long- 
standing goals  for  improved  customer 
information  management,  the  Postal 
Service  has  implemented  a  similar 
barcode  system  for  specific  special 
services.  The  affected  special  services 
include  certified  mail,  insured  mail, 
recorded  delivery  mail,  registered  mail, 
and  return  receipt  for  merchandise.  The 
infrastructure  will  also  be  used  as  part 


of  the  Postal  Service  plan  to  optically 
scan  and  electronically  store  mail 
recipient  signatures.  The  new  label 
deployment  is  scheduled  to  begin  in  fall 
1999. 

All  carriers  and  retail  clerks  will  use 
scanners  to  scan  the  barcodes  on  these 
labels  upon  delivery.  With  the 
exception  of  registered  mail  labels, 
special  services  labels  will  be  available 
in  postal  lobbies  for  customers  to  apply 
to  their  mail. 

When  a  customer  receives  and  signs 
for  a  mailpiece,  the  mail  carrier  will 
scan  the  barcoded  special  service  label 
to  indicate  that  the  piece  has  been 
delivered.  If  the  customer  is  not  home 
to  sign  for  delivery,  the  carrier  mil 
leave  a  PS  Form  3849,  Delivery 
Notification/Reminder/Receipt,  to 
inform  the  customer  that  a  mailpiece  is 
waiting  for  pickup  at  the  local  post 
office.  When  the  special  services 
barcoded  mailpiece  is  returned  to  the 
post  office,  it  will  be  scanned  as  an 
attempted  delivery. 

Mailers  may  use  either  of  these 
special  services  label  options: 

a.  USPS-printed  forms  obtained  from 
a  post  office  at  no  charee. 

b.  Privately  printed  forms  that  are 
nearly  identical  in  design  to  USPS- 
printed  special  services  forms  (as 
authorized  by  USPS).  Privately  printed 
barcoded  labels  must  meet  the 
requirements  in  the  proposed  Domestic 
Mail  Manual  (DMM)  S940.  These 
requirements  include: 

(1)  The  barcoded  label  section  of  any 
special  services  form  must  be  placed 
either  above  the  delivery  address  and  to 
the  right  of  the  return  address,  or  to  the 
left  of  the  delivery  address  on  parcels. 
The  label  must  always  be  placed  on  the 
address  side  of  a  mailpiece. 

(2)  Privately  printed  forms  or  labels 
must  use  a  permanent  adhesive  or  have 
another  form  of  glue  to  securely  affix  the 
label  to  the  mailpiece.  The  label  must  be 
easy  to  affix  but  able  to  withstand 
normal  handling  by  USPS. 

(3)  For  all  labels  mailed  domestically, 
mailers  must  use  either  the  USS-128  or 
USS  1 2  of  5  barcode  symbology.  For 
those  labels  mailed  internationally 
(recorded  delivery,  international 
registered  mail,  or  international  insured 
mail)  mailers  must  use  USPS-printed 
forms.  The  x-dimension  must  be 
between  15.0  and  18.0  mils  with  clear 
zones  of  at  least  lOx.  The  height  of  the 
barcode  must  be  a  minimum  of  .75", 
and  a  maximum  of  .80".  In  the  case  of 
PS  Form  3800,  Receipt  for  Certified 
Mail,  the  taggant  must  be  a  square  with 
sides  measuring  between  0.5"  and  0.7". 
Hiunan-readable  characters  printed  to 
represent  the  barcode  ID  must  appear 
either  directly  above  or  below  the 


barcode.  The  hiunan-readable  characters 
must  be  parsed  in  groups  of  foiu-. 
(4)  Eadi  barcode  must  contain  a 
unique  package  identification  code  (PIC) 
and  be  made  up  of  four  fields  totaling 
20  characters.  The  four  required  fields 
are: 

(a)  Service  Type  Code  (STC):  a  two- 
character  niunber  that  identifies  the 
type  of  product  or  service  used  for  each 
item. 

(b)  Customer  ID:  a  nine-digit  DUNS 
(registered  trademark)  number  that 
uniquely  identifies  the  originating 
customer.  Customers  may  request  their 
nine-digit  customer  ID  DUNS  (registered 
trademark)  number  from  their  postal 
representative  or  by  contacting  Dun  & 
Bradstreet  by  telephone  at  800-333- 
0505  or  via  the  Internet  at 
www.dnb.com.  A  DUNS  (registered 
trademark)  number  is  required  for  all 
privately  printed  labels. 

(c)  Packaging  Sequence  Number 
(PSN):  an  eight-character-fixed 
sequential  number. 

(d)  Check  Digit:  one-character 
number. 

Mailers  who  choose  to  use  privately 
printed  labels  will  need  to  receive 
certification  for  their  labels  from  the 
National  Customer  Support  Center 
(NCSC).  To  receive  certification,  a 
mailer  must  supply  for  evaluation  and 
approval  a  sample  that  includes  20 
barcoded  labels  generated  by  each 
printer.  The  sample  is  sent  to:  Barcode 
Certification,  National  Customer 
Support  Center,  US  Postal  Service,  6060 
Primacy  Pkwy  Ste  201.  Memphis  TN 
38188-0001. 

In  the  event  that  barcode  print  quality 
falls  out  of  tolerance  on  privately 
printed  labels  after  approval  has  been 
granted,  the  mailer  printing  those  labels 
will  be  contacted  by  USPS,  and  an  effort 
will  be  made  to  jointly  resolve  the 
problem.  Should  drciunstances  warrant, 
the  printing  and  use  of  mailer-printed 
labels  may  be  discontinued  imtil  a 
mailer's  printer(s)  is  re-certified.  Section 
S940,  Privately  Printed  Form 
Specifications,  has  been  added  to  the 
Domestic  Mail  Manual  (DMM)  to 
provide  greater  detail  for  label 
specifications,  barcode  symbology,  label 
certification,  and  service  type  codes. 

Although  exempt  from  tbe  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(b),  (c))  regarding  proposed 
rulemaking  by  39  U.S.C.  410(a),  the 
Postal  Service  invites  comments  on  the 
following  proposed  revisions  to  the 
Domestic  Mail  Manual  (DMM), 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations  (See  39  CFR  part 
111). 
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List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

PART  111— [AMENDED] 

The  authority  citation  for  39  CFR  Part 
111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.Q  101. 
401, 403,  404,  3001-3011,  3201-3219,  3403- 
3406,  3621,  3626,  5001. 

Amend  the  following  sections  of  the 
Domestic  Mail  Manual  (DMM)  as  set 
forth  below: 

SSFEOAL  SERVICES 


2.0  MAILING 


S900  Special  Postal  Services 

5910  Security  and  Accountability 

5911  Registered  Mail 

•        •        *        •        • 

3.0  MAILING 


3.4  Label  200 

(Amend  3.4  to  include  new  barcode 
requirements  to  read  as  follows:] 

Registered  mail  must  bear  a  barcoded 
red  Label  200  (see  Exhibit  3.4).  The 
barcode  must  be  represented  in  human- 
readable  niimbers  printed  below  the 
barcode  and  parsed  in  groups  of  four 
digits.  The  label  must  be  placed  above 
the  delivery  address  and  to  the  right  of 
the  return  address,  or  to  the  left  of  the 
delivery  address  on  parcels.  Any  large- 
volume  mailer  can  obtain  Label  200  in 
rolls  of  100. 

ExhAit  3.4  Label  200 

(New  label  available  in  fall  1999.) 


(Redesignate  current  3.5  through  3.9 
as  3.6  through  3.10.  Insert  new  3.5  to 
read  as  follows:) 

3.5  Privately  Printed  Label  200 

If  authorized,  a  mailer  may  use  a 
privately  printed  Label  200,  Registered 
Mail,  for  domestic  mail  only.  Privately 
printed  labels  must  be  nearly  identical 
in  design  and  color  to  the  USPS  form, 
with  a  barcode  and  himian-readable 
niunbers  that  meet  the  USPS 
specifications  in  S940.  A  minimum  of 
three  preproduction  samples  must  be 
submitted  to  the  business  mail  entry 
manager  serving  the  mailer's  location 
for  review  by  the  mailpiece  design 
analyst.  Once  approved,  the  mailer  must 
print  sample  labels  with  barcodes  to  be 
certified  imder  S940. 


S912  Certified  Mail 


2.3  Form  3800 


Exhibit  2.3  Insurance  Endorsements, 
Form  3813-P 

(New  label  available  in  fidl  1999.) 


(Amend  2.3  to  include  barcode 
requirements  to  read  as  follows:) 

Certified  Mail  must  bear  a  barcoded 
green  Form  3800,  Receipt  for  Certified 
Mail  (see  Exhibit  2.3).  Tlie  barcode  must 
be  represented  as  human-readable 
numbers  printed  below  the  barcode  and 
parsed  in  groups  of  four  digits.  The  label 
part  of  the  form  must  be  placed  above 
the  delivery  address  and  to  the  right  of 
the  return  address,  or  to  the  left  of  the 
delivery  address  on  parcels. 

Exhibit  2.3  Certified  Mail  Label 

(New  label  available  in  fall  1999.) 


2.4  Privately  Printed  Form  3800 

(Amend  2.4  by  adding  requirements 
for  privately  printed  Form  3800  to  read 
as  follows:) 

If  authorized,  a  mailer  may  use  a 
privately  printed  Form  3800,  Receipt  for 
Certified  Mail.  The  privately  printed 
form  must  be  nearly  identical  in  design, 
color,  and  fluorescent  properties  to  the 
USPS  form  with  a  barcode  and  human 
readable  niunbers  that  meet  the  USPS 
specifications  in  S940.  A  minimum  of 
three  preproduction  samples  must  be 
submitted  to  the  business  mail  entry 
manager  serving  the  mailer's  location 
for  review  by  the  mailpiece  design 
analyst.  Once  approved,  the  mailer  must 
print  sample  labels  with  barcodes  to  be 
certified  under  S940. 


S913  Insured  Mail 


2.0  MAILING 


2.3  Endorsement  and  Postmarking 

(Amend  2.3  by  adding  a  reference  to 
the  barcode  requirements  to  read  as 
follows:) 

Insured  mail  must  be  stamped  on  the 
address  side  with  the  elliptical  insured 
stamp  if  insured  for  $50  or  less  or  have 
a  barcoded  blue  Form  3813-P,  Receipt 
for  Insured  Mail,  if  insured  for  more 
than  $50  (see  Exhibit  2.3).  The  barcode 
must  be  represented  in  human-readable 
numbers  printed  below  the  barcode  and 
parsed  in  groups  of  four  digits.  The 
required  endorsement  or  Form  3813-P, 
Receipt  for  Insured  Mail,  must  be  placed 
above  the  delivery  address  and  to  the 
right  of  the  retiun  address,  or  to  the  left 
of  the  delivery  address  on  parcels. 


2.4  Privately  Printed  Form  3813-^ 

(Amend  2.4  by  adding  requirements 
for  privately  printed  Form  3813-P  to 
read  as  follows:) 

If  authorized,  a  mailer  may  use  a 
privately  printed  Form  3813-P,  Receipt 
for  Insured  Mail,  for  domestic  mail  only. 
The  privately  printed  form  must  be 
nearly  identical  in  design  and  color  to 
the  USPS  form  with  a  barcode  and 
hiunan  readable  numbers  that  meets  the 
USPS  specifications  in  S940.  A 
minimimi  of  three  preproduction 
samples  must  be  submitted  to  the 
business  mail  entry  manager  serving  the 
mailer's  location  for  review  by  the 
mailpiece  design  analyst.  Once 
approved,  the  mailer  must  print  sample 
labels  with  barcodes  to  be  certified 
under  S940. 


S91 7  Return  Receipt  for  Merchandise 
1.0  BASIC  INFORMATION 


1.4  Endorsement 


(Amend  1.4  by  adding  barcode 
requirements  to  read  as  follows:) 

Return  receipt  for  merchandise  mail 
must  bear  a  barcoded  brown  Form  3804 
(see  Exhibit  1.4).  The  barcode  must  be 
represented  as  human-readable  numbers 
printed  below  the  barcode  and  parsed  in 
groups  of  four  digits.  The  label  part  of 
the  form  and  the  endorsement  "Return 
Receipt  Requested"  must  be  placed 
above  the  delivery  address  and  to  the 
right  of  the  return  address,  or  to  the  left 
of  the  delivery  address  on  parcels. 

Exhibit  1.4  Return  Receipt  for 
Merchandise,  Fonn  3804 

(New  label  available  in  fall  1999.) 


1.5  Privately  Printed  Form  3804 

(Amend  1.5  by  adding  requirements 
for  privately  printed  Form  3804  to  read 
as  follows:) 

If  authorized,  a  mailer  may  use  a 
privately  printed  Form  3804,  Return 
Receipt  for  Merchandise.  The  privately 
printed  form  must  be  nearly  identical  in 
design  and  color  to  the  USPS  form  with 
a  barcode  and  human  readable  numbers 
that  meets  the  USPS  specifications  in 
S940.  A  minimum  of  three 
preproduction  samples  must  be 
submitted  to  the  business  mail  entry 
manager  serving  the  mailer's  location 
for  review  by  the  mailpiece  design 
analyst.  Once  approved,  the  mailer  must 
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print  sample  labels  with  barcodes  to  be 
certified  under  S940. 


e.  Return  Receipt  for  Merchandise:  3 
to  3V2  inches  long  by  V/*  to  2^  V32 
inches  high. 


S921  Collect  on  Delivery  (COD)  Mail  1-2  Lab«l  Stock 


2.0  COD  FORMS 

2.1  Availability  and  Conditions 

(Amend  2.1  by  adding  reference  to  the 
barcode  requirements  to  read  as 
follows:) 

Mailers  must  complete  barcoded 
Form  3816  (see  Exhibit  2.1)  and  attach 
it  either  above  the  delivery  address  and 
to  the  right  of  the  return  address,  or  to 
the  left  of  the  delivery  address  on 
parcels.  The  barcode  on  each  form  must 
be  represented  as  human-readable 
numbers  printed  below  the  barcode  and 
parsed  in  groups  of  four  digits.  If  more 
than  three  articles  are  sent  at  a  time,  the 
mailer  may  use  Form  3816-AS,  COD 
Mailing  and  Delivery  Receipt. 

(Add  new  Exhibit  2.1:) 

Exhibit  2.1  Form  3816,  COD  Mailing 
and  Delivery  Receipt 

(New  label  available  in  fall  1999.) 


3.0  MAILING 


(Amend  title  of  3.2  to  read  as  follows:) 

3.2  Numbering  for  Large  Volumes 

(Revise  3.2  to  read  as  follows:) 
A  mailer  who  regularly  mails  a  large 
volume  of  COD  mail  must  ensure  that  a 
unique  COD  number  is  used  for  each 
article  mailed. 


(Insert  S940  to  read  as  follows:) 

S940  Privately  Printed  Label 
Specifications 

1.0  LABEL  SPECmCATIONS 

1.1  Label  Size 

Privately  printed  labels  must  meet  the 
following  sizes: 

a.  Certified  Mail:  3  to  3  Vz  inches  long 
by  1 V4  to  2"/32  inches  high.  For  PS 
Form  3800,  Receipt  for  Certified  Mail, 
this  size  includes  the  detachable  label 
placed  over  the  top  of  the  envelope  to 
identify  certified  mail  when  placed  in 
trays. 

b.  Insured  Mail:  3  to  3^/i  inches  long 
by  IV4  inches  to  2*V^2  inches  high. 

c.  Registered  Mail:  3  to  3'/^  indies 
long  by  1 V4  to  2**/^2  inches  high. 

d.  Return  Receipt:  3'/i  to  3V3  inches 
high  by  7  to  7Vs  inches  long  overall:  3*/^ 
to  3%  inches  by  5'/^  inches  detached. 
Any  form  less  than  3'/^  inches  high  or 

5  inches  in  length  is  non-mailable. 


Privately  printed  labels  must  use  the 
following  stock: 

a.  Certified  Mail:  White  OCR  bond, 
20-pound  basis  weight  (17  by  22  inches, 
500  sheets),  equal  to  JCP  Code  0-25, 
except  no  more  than  a  trace  of 
fluorescence  in  the  paper. 

b.  Insured  Mail,  Return  Receipt  for 
Merchandise:  White  OCR  bond.  20- 
pound  basis  weight  (17  by  22  inches, 
500  sheets),  equal  to  JCP  Code  0-25. 

c.  Registered  Mail:  White  OCR  bond 
or  Smudgeproof  Litho  Label,  50-pound 
basis  (17  by  22  inches,  500  sheets),  with 
general-purpose  permanent,  pressure- 
sensitive  adhesive  coating  on  the  back. 

d.  Return  Receipt:  The  form  must  be 
printed  on  89-pound  green  U.S.  postal 
card,  lio-pound  green  index,  or  125- 
pound  green  tag.  Minimum  thickness  of 
0.007  inch  is  required  for  all  stock. 
Color  of  stock  must  be  a  close  match  by 
visual  inspection  of  Pantone  Matching 
System  (PMS)  9561  Green.  In  addition, 
green  background  reflectance  values,  as 
measured  by  the  USPS  envelope 
reflectance  meter  {ERM-2),  must  be  a 
minimum  of  60  percent  in  the  red  and 
64  percent  in  the  green  portions  of  the 
optical  spectrum. 

Note:  At  the  mailer's  or  printer's  option, 
white  stock  may  be  used  with  a  surfece  tint 
of  PMS  9561  Green.  If  this  option  is  used,  the 
address  block  area  may  remain  white.  The 
color  green,  however,  must  remain  uniform 
on  the  rest  of  the  form,  and  the  background 
reflectance  values,  as  measured  by  the  USPS 
envelope  reflectance  meter  (ERM-2),  must  be 
a  minimum  of  60  percent  in  the  red  and  64 
percent  in  the  green  portions  of  the  optical 
spectrum. 

1.3  Label  Printing 

The  label  must  be  printed  in  reverse 
in  a  match  of  the  Pantone  Matching 
System  (PMS)  color  identified  below. 
Ink  must  be  unreadable  ("blind")  to  the 
wands  used  with  postal  automated 
recordkeeping  systems  for  accountable 
mail  and  have  a  print  contrast  signal  of 
less  than  10  percent  as  measured  by  a 
USPS  envelope  reflectance  meter  (ERM- 
2).  Numbers  must  be  printed  in  non- 
reflective  black  ink.  Black  ink  must  have 
a  minimum  print  contrast  signal  of  not 
less  than  50  percent. 

a.  Certified  Mail:  PMS  347  Green. 

b.  Insured  Mail:  PMS  286  Blue  or  NCS 
Medium  Blue  #12  for  shade. 

c.  Registered  Mail:  PMS  185  Red. 

d.  Return  Receipt  for  Merchandise: 
Reflective  Sinclair  and  Valentine  J- 
30497  Brown  (or  equal). 

e.  Return  Receipt:  Black  ink.  two 
sides,  head  to  head.  FIM  bars  on  face 


must  be  within  Vie  inch  from  the  top 
edge  and  2V8  inch  from  the  right-side 
perforation.  If  the  address  is  preprinted 
on  the  face  of  the  return  receipt,  it  must 
bear  a  complete  delivery  address  as 
defined  in  AOIO.1.2.  including  the 
2^+4  Code  and  a  correct  delivery  point 
barcode.  If  the  address  and  barcode  are 
preprinted.  Facing  Identification  Mark 
(FIM)  C  under  ClOO  5.0  must  be  used. 
If  the  address  and  barcode  are  not 
preprinted,  FIM  B  must  be  used. 

1.4  Construction 

Privately  printed  labels  must  conform 
to  the  following  construction: 

a.  Return  Receipt:  Perforate  along  the 
entire  3^/z  to  3%  inch  dimension  V4  inch 
fi^m  the  left  and  right  edges.  Coat  the 
areas  between  the  perforations  and  the 
outside  edges  with  a  Vs  inch  wide  solid 
strip  of  permanent  pressure-sensitive 
adhesive  suitable  for  adhering  to  paper, 
wood,  metal,  printed  and  unprinted 
spim-bonded  olefin,  and  corrugated 
fiberboard  products. 

b.  Certified  Mail,  Insured  Mail, 
Registered  Mail,  Return  Receipt  for 
Merchandise:  Labels  printed  onto  the 
mailpiece  do  not  need  pressure- 
sensitive  adhesive.  Labels  designed  to 
be  affixed  to  the  mailpiece  must  be 
coated  on  the  back  (within  1/16  inch  of 
the  outside  edges  of  the  piece)  with  a 
permanent-type,  pressure-sensitive 
adhesive.  The  adhesive  must  adhere 
immediately  and  firmly  to  various 
paper-type  surfaces,  e.g.,  kraft,  sulfite, 
bond,  spim-bonded  olefin,  and  other 
man-made  materials  normally  used  for 
packaging  of  mailed  parcels.  Adhesive 
must  be  such  that  any  attempt  to  remove 
the  label  must  destroy  either  the  label  or 
part  of  the  paper  surface  to  which  it  is 
adhered. 

1.5  TAGGANT 

A  fluorescent  taggant  is  required  on 
all  privately  printed  copies  of  PS  Form 
3800,  Receipt  for  Certified  Mail,  as 
follows: 

a.  Taggant  Area:  The  taggant  area 
must  consist  of  a  single  area  (minimiun 
dimension  0.5  inch  by  0.5  inch; 
maximum  dimension  0.7  inch  by  0.7 
inch)  located  in  the  upper  right  section 
of  the  label  area  approximately  11/16 
inch  from  the  bottom  of  the  label. 
Printers  must  not  alter  the  fluorescing 
spectral  response  when  applying  the 
taggant  by  allowing  the  fluorescing 
material  to  be  mixed  with  the  colored 
ink  used  on  pari  of  the  label.  The 
taggant  material  must  be  Angstrom  #6 
Sub-Micron  Scanning  Compound  17 
percent  concentration  at  a  coat  weight  of 
2  mils  (0.002  inch).  Alternative 
compounds  and  concentrations  must  be 
approved  by  the  Postal  Service.  Samples 
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may  be  sent  for  testing  and  approval  to: 
Manager,  Test  and  Evaluation,  U.S. 
Postal  Service,  8403  Lee  Hwy  2nd  Fl, 
Merrifield  VA  22082-8133. 

b.  Taggant  Location:  The  taggant  must 
not  "chalk"  [i.e.,  interfere  with  the 
scanning  of  the  barcode)  and  must 
maintain  consistency,  llie  ta^ant 
location  must  be  consistent  without 
splattering  of  taggant  on  other  areas  of 
the  label.  Any  overcoat  varnish  on  the 
taggant  area  must  be  consistent  and 
must  not  interfere  with  the  spectral 
response  of  the  taggant.  The  bottom  of 
the  taggant  should  be  located  no  lower 
than  3  V4  inch  from  the  bottom  of  the 
mailpiece. 

c.  Taggant  verification:  The  printer 
should  use  a  luminescent  spectrometer 
calibrated  to  the  rhodamine  red 
standard  to  verify  the  taggant.  The 
taggant  must  be  tested  at  a  nominal 
excitation  frequency  of  365  nanometers 
(nm).  The  spectrometer  should  be  set  to 
measiue  emissions  using  an  emission 
"slit  width"  of  2.5  nm  and  an  excitation 
"slit  width"  of  10  nm.  Emission  should 
peak  at  550  nm  +/-5  nm  per  USPS  TM- 
1262.  Measuring  of  the  550  nm  peak 
should  be  made  by  scanning  in  the  450 
to  750  nm  range.  A  cutout  filter  will  be 
required,  and  this  should  be  in  the  430 
nm  range,  before  the  emission  peak  and 
far  enough  from  the  excitation  peak  to 
eliminate  any  harmonic  of  the  excitation 
peak.  The  taggant  must  be  equal  to 
Angstrom  #6  Sub-micron  Scanning 
Compound  17  percent  concentration 
and  meet  the  spectral  response  intensity 
standards  of  the  USPS.  Intensity  of 
fluorescence  must  be  sufficient  for 
detection  by  USPS  sortation  equipment. 


2.0  BARCODE  ELEMENTS 

2.1  Basic  Infbnnation 

USPS-generated  forms  use  USS  Code 
128  barcodes.  Mailer-generated  and 
privately  printed  domestic  forms  must 
use  either  USS  Code  128  or  the  USS  I 
2  of  5  barcode  symbology,  with  20-digit 
package  ID  barcodes.  Bw:ode  elements 
include  the  following: 

a.  Start  Code:  All  barcodes  must  have 
a  symbol  start  code.  The  USS  128 
barcode  symbologies  must  begin  with  a 
Start  Code  C.  The  start  character  is  not 
shown  in  the  human-readable 

Eresentation  and  it  is  not  manually 
eyed  or  transmitted, 
o.  Service  Type  Code  (STC):  The  two- 
digit  Service  Type  Code  is  the  second 
part  of  the  barcode  symbology.  These 
Service  Type  Codes  can  be  found  in 
S940.7. 

c.  Customer  ID:  Customers  may 
request  their  nine-digit  customer  ID 
(DUNS  (registered  trademark)  number) 
from  their  postal  representative  or  by 
contacting  Dun  &  Bradstreet  by 
telephone  at  800-333-0505  or  via  the 
Internet  at  www.dnb.com.  This  number 
ujiiquely  identifies  business  entities  at 
specific  physical  addresses.  Customers 
generating  mailings  at  multiple 
locations  must  use  the  DUNS  (registered 
trademark)  nuimber  appropriate  for  each 
mailing  location. 

d.  Packaging  Sequential  Number 
(PSN):  Customers  self-assign  an  eight- 
digit  Packaging  Sequential  Number.  An 
ID  must  remain  unique  for  at  least  two 
years  (24  months).  This  will  be  a  fixed- 
length  number  using  either  the  USS-128 
or  the  I  2  of  5  symbology. 

e.  Check  Digit(s):  Check  digit(s)  are 
required  for  all  customer-generated 
special  services  forms  to  detect  errors 


resulting  from  manual  data  entry  or 
errors  from  transmitted  data.  The 
algorithm  for  calculating  the  check  digit 
appears  in  S940.8.0. 

(1)  The  mailer-generated  20-digit  USS 
Code  128  barcode  forms  for  certified, 
insured,  registered,  and  return  receipt 
for  merchandise  will  use  a  weighted 
MOD  10  and  MOD  103  check  digits.  The 
weighted  MOD  10  check  digit  that 
follows  the  final  digit  of  the  unique 
sequential  package  ID  is  considered  a 
data  element  and  must  appear  in  human 
readable  form,  and  is  transmitted  as 
data.  The  MOD  103  is  overhead  to  the 
128  symbology  and  precedes  the  final 
stop  character,  it  must  not  appear  as 
human  readable  or  it  will  be  transmitted 
as  data. 

(2)  The  mailer-generated  20-digit  USS 
Interleaved  2  of  5  barcode  labels  for 
certified,  insuired,  registered,  and  return 
receipt  for  merchandise  will  use  only  a 
weighted  MOD  10  check  digit.  The  Code 
1 2  of  5  weighted  MOD  10  checksum 
appears  in  the  20th  data  position.  It 
must  be  included  in  vendor  barcode 
software  and  selected  to  meet  USPS 
requirements,  provided  it  meets  the 
weighted  MOD  10  algorithm. 

/.  Stop  Code:  All  barcodes  must  have 
a  symbol  Stop  Code.  The  stop  character 
is  not  shown  in  the  hujnan-readable 

Eresentation  and  it  is  not  manually 
eyed  or  transmitted. 

2.2  Barcode  Symbology 

The  barcode  for  privately  printed 
forms  may  be  printed  using  one  of  two 
symbologies: 

a.  USS  Code  128  (Subset  C  for  20-digit 
barcode  labels). 

b.  USS  1 2  of  5  (20-digit  barcode 
labels). 
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Data  Format  for  a  20-Digit  USS  Code  128  Label 


I 


Start 
Codec 


? 


Customer  ID 
DUNS® 
Number 
Service  Type         (9  digits) 
Code  (2  digits) 


1-4- 


Sequential  Package  ID 
( 8  digits) 


MOD  103 
Check  Digit 


Stop 
Code 


Weighted  MOD  10 
Check  Digit 


Data  Format  for  a  20-digit  USS  Code  1 2  of  5 


i 


start 
Codec 


■F 


i4- 


Service  Type 
Code  (2  digits) 


Customer  ID 
DUNS® 
Number 
(9  digits) 


Sequential  Package  ID 
( 8  digits) 


Weigh 


Stop 
Code 


ed  MOD  10 


Check  Digit 


2.3  Barcode  Print  Spccificatioiis 

Barcode  print  specifications  must 
meet  the  following: 

a.  Dimensions:  The  x-dimension  must 
be  between  15.0  and  18.0  mils.  The 


clear  zones  must  be  at  least  lOx.  The 
height  of  the  barcode  must  be  a 
minimum  of  .75",  and  a  maximiun  of 
.80".  The  ratio  of  wide  to  narrow 
element  widths  for  the  1 2  of  5 


symbology  referred  to  as  "N"  must  be 
2.5  to  3.0  inclusive. 

b.  Clear  Zone:  No  printing  may  appear 
in  an  area  Vb  inch  above  or  below  the 
barcode.  A  minimum  clear  or  quiet  zone 
equal  to  10  times  (lOx)  the  average 
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measured  narrow  element  (bar  or  space] 
width  must  be  maintained  on  either  side 
of  the  barcode  per  Automatic 
Identification  Manufacturers 
specifications.  When  feasible,  a  left  and 
right  clear  zone  of  V4  inch  is 
recommended. 

c.  Reflectance:  When  measured  in  the 
red  spectral  range  between  630 
nanometers  and  675  nanometers,  the 
minimum  white  space  reflectance  (Rs) 
must  be  greater  than  50  percent,  and  the 
maximum  bar  reflectance  (Rb)  must  be 
less  than  25  percent.  The  minimum 
print  reflectance  difference  (RsRb)  is  40 
percent.  The  measiuements  must  be 
made  using  a  USPS-specified 
reflectance  meter  or  a  USPS-approved 
barcode  verifier. 

d.  Barcode  Quality:  At  least  70 
percent  of  the  mailer  and  privately 
printed  barcodes  must  measure 
American  National  Standards  Institute 
(ANSI)  grade  A  or  B,  and  none  of  the 
remaining  portion  can  measure  lower 


than  ANSI  grade  C.  Information 
concerning  ANSI  guideline  X3.182- 
1990  may  be  obtained  from  Guideline 
for  Bar  Code  Print  Quality,  American 
National  Standards  Institute,  11  W  42nd 
St,  New  York  NY  10036-8002; 
telephone  212-642-4900;  web  site 
ansi.org. 

e.  Specifications:  The  symbol 
construction  is  based  on  AIM  Uniform 
S)rmbolocy  specifications: 

(1)  Uniform  Symbology  Specification, 
USS  Code  128. 

(2)  Uniform  Symbology  Specification, 
USS  Code  I  2  of  5. 

These  specifications  can  be  obtained 
bom:  AIM,  Inc.,  634  Alpha  Dr. 
Pittsburgh  PA  15238-2802;  telephone: 
412-963-8588  (ask  for  Technical 
Department);  web  site  aimi.org. 

2.4  Barcode  Identification 

The  following  applies  to  human- 
readable  numbers: 

a.  A  human-readable  numeric 
representation  of  the  barcode  must 


appear  no  less  than  0.125  inch  and  no 
more  than  0.5  inch  below  the  barcode. 
The  human-readable  number  must  be 
printed  in  OCR-A  readable  font  size  1, 
10  characters  per  inch,  centered  in  a  1- 
"/16  by  Vb  inch  unprinted  area  of  the 
label.  The  character  separation  in  the 
groups  of  digits  must  not  be  less  than 
0.017,  and  the  centerline  distance  must 
not  be  less  than  0.09  inch  (character 
separation  is  the  horizontal  distance 
between  the  adjacent  boundaries  of  the 
characters).  If  a  space  is  not  desired,  the 
character  separation  may  not  be  more 
than  0.07  inch.  If  a  space  is  desired,  the 
character  separation  must  be  more  than 
0.094  inch,  but  no  more  than  0.20  inch. 
Human-readable  numbers  must  be 
parsed  in  groups  of  four  digits. 

b.  For  the  special  services  labels,  the 
hiunan-readable  information  encoded  in 
the  Package  Identification  Code  (PIC) 
must  meet  the  dimensioned 
requirements  below. 
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c.  The  human-readable  representation 
of  the  barcode  must  conform  to  the 
following  specifications: 

(1)  The  hiunan-readable 
representation  of  the  barcode  must  be 
placed  below  the  bottom  clear  zone  of 
the  barcode. 

(2)  The  font  must  be  OCR-A  readable 
font  size  1. 

d.  Parsing:  The  human-readable 
representation  of  the  barcode  must  be 
parsed  into  groups  of  four  digits  with 
the  remaining  digits  grouped  at  the  end. 

2.5  Label  Certification 

Vendors  or  mailers  who  print 
barcoded  labels  must  be  certified  by  the 
Postal  Service  prior  to  mailing.  For 
certification,  evaluation,  and  approval,  a 
vendor  or  mailer  must  forward  20 
barcoded  labels  generated  by  each 
printer  to  Barcode  Certification, 


National  Customer  Support  Center,  U.S. 
Postal  Service,  6060  Primacy  Pkwy  Ste 
201,  Memphis  TN  38188-0001.  If 
barcode  print  quality  falls  out  of 
tolerance  after  approval,  the  mailer  will 
be  contacted  by  the  Postal  Service,  and 
an  effort  will  be  made  to  jointly  resolve 
the  problem.  Should  circumstances 
warrant,  producing  and  using  privately 
printed  labels  may  be  discontinued 
until  a  mailer's  printer(s)  is  re-certified. 

2.6  Service  Type  Code  (STC) 

A  Service  Type  Code  (STC)  must  be 
used  as  the  first  two  characters  in  each 
barcode  on  any  privately  printed  special 
services  form.  The  following  services 
require  these  codes: 

a.  Certified  Mail:  71. 

b.  Insured  Mail:  73. 

c.  Registered  Mail:  77. 


d.  Return  Receipt  for  Merchandise 
Mail:  81 

2.7  Check  Digit  Algorithms 

The  USS-128  Subset  C  20-digit 
barcode  Package  Identification  Code 
(PIC)  uses  a  weighted  MOD  10  check 
digit.  The  weighted  MOD  10  check  digit 
for  these  forms  may  be  calculated  by 
listing  in  positional  order  digit  nimiber 
1  up  to  and  including  the  appropriate 
two-digit  Service  Type  Code.  Digit 
positions  are  nimibered  from  rig^t  to  left 
for  this  calculation  so  that  the  weighted 
MOD  10  check  digit  is  always  listed  in 
position  1.  For  example,  assume  that  a 
Certified  Mail  Label  PIC  nxunber  is 
7112345678912345678?,  consisting  of: 

a.  The  Service  Type  Code  =  71 

b.  The  Customer  ID  (DUNS  (registered 
trademark)  niunber)  =  123456789 
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c.  The  eight-digit  Sequential  Package  Step  1 :  Set  up  a  two-row  matrix,  the  PIC  all  the  way  to  position  2 

ID  =  12345678  labeled  20  through  1, 1  being  the  most  (excluding  the  position  of  the  check 

d.  A  weighted  module  10  check  digit  significant  position  in  the  matrix  (i.e..  digit  shown  in  the  example  below  by  a 
ar  ?  the  rightmost  position).  Starting  firom  "?"). 


The  weighted  MOD  10  check  digit  is       the  least  significant  position  of  the 
Jculated  using  the  following  steps:  matrix  (position  20),  copy  each  digit  of 


RDMon» 

« 

18 

17 

16 

16 

14 

13 

12 

tl 

10 

9 

8 

7 

6 

5 

4 

3 

2 

1 

RC        7 

1 

1 

2 

3 

4 

5 

6 

7 

8 

9 

1 

2 

3 

4 

5 

6 

7 

8 

? 

Note:  The  dimension  length  of  the  matrix  (maximum  number  of  cells)  is  always  20,  including  the  cell  for  the  check  digit  for 
the  foUowring  labels: 

a.  Receipt  for  Certified  Mail,  PS  Fonn  3800. 

b.  Receipt  for  Insured  Mail,  PS  Fonn  381 3-P. 

c.  Receipt  for  Registered  Mail,  PS  Form  200. 

d.  Return  Receipt  for  Merchandise,  PS  Form  3804. 

Step  2:  Starting  from  position  2  of  the  matrix,  add  up  the  values  in  the  even-niunbered  positions. 


Rillon2D 

19 

18 

17 

16 

15 

14 

13 

12 

tl 

10 

9 

8 

7 

6 

5 

4 

3 

2 
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RC        7 

1 

1 

2 

3 

4 

5 

6 

7 

8 

9 

1 

2 

3 

4 

5 

6 

7 

8 

? 

For  the  example:  7  +  1  +  3  +  5  +  7  +  9  +  2  +  4  +  6  +  8  =  52 
Step  3:  Multiply  the  result  of  Step  2  by  3.  For  the  example:  52  x  3  =  156. 

Step  4:  Starting  from  position  3  of  the  matrix,  add  up  the  values  in  the  odd-niunbered  positions,  skipping  position 
1  becaiise  it  is  the  position  of  the  check  digit. 
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For  the  example:  1  +  2  +  4  +  6  +  8 
+  1  +  3  +  5  +  7*  37 

Step  5:  Add  up  the  results  for  steps  3 
and  4.  For  the  example:  156  +  37  =  193. 

Step  6:  The  check  digit  is  the  smallest 
number  which  when  added  to  the  result 
obtained  through  step  5,  gives  a  niunber 
that  is  a  multiple  of  10. 

For  the  example:  193  +  X  =  200,  X  = 
7  =  Check  Digit. 

In  this  example,  7  is  the  smallest 
number  which  when  added  to  193, 
results  in  a  multiple  of  10.  Therefore, 
the  check  digit  is  7. 

•       •       •       •       • 

An  appropriate  amendment  to  39  CFR 
111  to  reflect  these  changes  will  be 
pubUshed  if  the  proposal  is  adopted. 

PART  20— {AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  20  continues  to  read  as  follows: 

Authority:  5  U.S.C  552(a);  39  U.S.C  401, 
404,  407,  408. 


2.  Amend  the  following  sections  of 
the  International  Mail  Manual  as  set 
forth  below: 

Chapter  3  Special  Services 


320  Insurance 


(Amend  heading  and  text  of  324.11  to 
read  as  follows:) 

324.11  General  Use 

All  international  parcels  must  be 
numbered.  PS  Form  3813-P,  Receipt  for 
Insured  Mail— Domestic-International 
(label),  provides  a  numbered  insurance 
label  for  the  parcel  and  an  identically 
numbered  mailing  receipt  for  the 
sender.  Barcodes  are  printed  in  USS- 
128  Subset  A  formal.  The  receipt  is 
issued  to  the  sender  as  proof  of  mailing 
and  proof  of  payment  of  insurance  fee. 
For  volume  mailers,  use  PS  Form  3877, 
Firm  Mailing  Book  for  Accountable 
Mail,  as  sender's  receipt.  Only  labels 


printed  by  the  Postal  Service  may  be 
used  on  international  insured  mail. 


330  Registered  Mail 


334  Processing  Requests 


(Amend  heading  and  text  of  334.11  to 
readies  follows:) 

334.11  General  Use 

A  receipt  is  issued  for  registered  mail 
when  it  is  accepted.  For  individual 
transactions,  PS  Form  3806,  Receipt  for 
Registered  Mail,  is  used.  When  an 
average  of  three  or  more  items  are 
presented  for  registration  at  one  time, 
PS  Form  3877,  Firm  Mailing  Book  for 
Accountable  Mail,  may  be  used  (see 
DMM  S911.3.8).  The  registered  number 
is  determined  by  Label  200.  Registered 
Mail,  a  preprinted,  self-adhesive  label 
with  a  nimiber  series  of  nine  digits 
preceded  by  a  Service  Type  Code  of  two 
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alpha  characters,  and  followed  by  the 
Country  Code  of  two  alpha  characters 
"US."  This  label  adheres  to  the  USS- 
128  Subset  A  barcode  symbology.  Only 
labels  printed  by  the  Postal  Service  may 
be  used  on  international  registered  mail. 

•  •        •        •        * 

385  Recorded  Delivery 

•  •        •        *        • 

(Amend  heading  and  text  of  385.41  to 
read  as  follows:) 

385.41  General  Use 

PS  Form  8099,  Receipt  for  Recorded 
Delivery,  is  used  for  recorded  delivery. 
Barcodes  for  recorded  delivery  labels 
are  printed  in  USS-128  Subset  A.  Only 
labels  printed  by  the  Postal  Service  may 
be  used  on  recorded  delivery  mail. 

•  •••'* 

Stanley  F.  Miras, 

Chief  Counsel,  Legislative. 

[FR  Doc.  9»-26062  Filed  10-5-99: 8:45  am] 

BRJJNO  OOOE  7nO-12-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Raaoureea  and  Services 
Administration 

42  CFR  Parts  57  and  58 

Removal  of  Health  Professions, 
Nursing,  Public  Health,  and  Allied 
Health  Training  Qrant  Program 
Regulations  Under  42  CFR  Parts  57 
and58 

AGBICY:  Health  Resources  and  Services 
Administration,  HHS. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  Health  Resoiirces  and 
Services  Administration  (HRSA)  is 
publishing  notice  of  its  intent  to  rescind 
and  remove  various  Public  Health 
Service  (PHS)  health  professions, 
nursing,  public  health,  and  allied  health 
training  grant  regulations  firom  the  Code 
of  Federal  Regulations  (CFR)  at  42  CFR 
parts  57  and  58.  (The  student  loan 
program  regulations  in  part  57  will  not 
be  removed.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Tise,  Acting  Chief,  Planning, 
Evaluation  and  Legislation  Branch, 
Office  of  Research  and  Planning,  Bureau 
of  Health  Professions,  Health  Resources 
and  Services  Administration,  5600 
Fishers  Lane,  Room  8-67,  Rockville,  MD 
20857;  telephone  number  (301)  443- 
2381. 

SUPPLEMENTARY  INFORMATION:.  We  are 
announcing  our  intent  to  remove  by 
technical  amendment  (final  rule)  some 
of  the  Agency's  health  professions. 


nursing,  public  health,  and  alUed  health 
training  grant  program  regulations 
under  42  CFR  parts  57  and  58  firom  the 
Code  of  Federal  Regulations.  The 
statutory  authorities  of  these  regulations 
have  been  extensively  amended  since 
their  issuance.  Consequently,  the 
regulations  no  longer  reflect  the  current 
law. 

This  action  will  be  announced  in  the 
Department's  October  1999  Regulatory 
Plan  and  the  Semiannual  Unified 
Agenda  of  Federal  Regulatory  and 
Deregulatory  Actions,  published  in  the 
Federal  Re^er. 

Dated:  September  23, 1999. 
Claude  Earl  Fox. 
Administrator. 
[FR  Doc.  99-25792  Filed  10-5-99;  8:45  ami 
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Medicaid  Program;  nexibillty  In 
Paynient  Methods  for  Services  of 
Hospitals,  Nursing  Facilities,  and 
Intermediate  Care  Facilities  for  tha 
Mentally  Retarded 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to  amend 
the  Medicaid  regulations  that  deal  with 
payment  for  the  services  of  hospitals 
and  long-term  care  facilities.  It  proposes 
to  remove  all  references  to  regulations 
based  on  the  Boren  Amendment  and  to 
add  more  flexible  rules  for  States 
changing  rates  or  payment 
methodologies  for  hospitals  and  long- 
term  care  fadUties.  These  revisions  will 
conform  the  regulations  to  the  Social 
Security  Act,  as  revised  by  section  4711 
of  the  Balanced  Budget  Act  of  1997. 
DATES:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  December  6, 1999. 
ADDRESSES:  Department  of  Health  and 
Human  Services,  Attention:  HCFA- 
2004-P,  P.O.  Box  7517,  Baltimore.  MD 
21207-5187 

If  you  prefer,  you  may  deliver  an 
original  and  3  copies  of  your  written 
comments  to  one  of  the  following 
addresses: 


Room  443-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue, 

SW.,  Washington,  DC,  or 
Room  C5-09-26,  7500  Security 

Boulevard,  Baltimore,  Maryland. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting  please  refer  to  file  code 
HCFA-2004-P.  Comments  received 
timely  will  be  available  for  inspection  as 
they  are  received,  generally  beginning 
approximately  three  weeks  after 
publication  of  a  document,  in  Room 
309-G  of  the  Department's  offices  at  200 
Independence  Avenue,  SW., 
Washington  D.C.,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5  p.m.  (telephone:  (202)  690-7890). 
FOR  FURTHER  INFORMATION  CONTACT: 
Marge  Lee,  (410)  786-4361. 
SUPPLBUBITARY  INFORMATION:  Copies:  To 
order  copies  of  the  Federal  Register 
containing  this  document,  send  your 
request  to:  New  Orders,  Superintendent 
of  Documents,  P.O.  Box  371954, 
Pittsburgh,  PA  15250-7954. 

Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $8.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
dociunent  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
onUne  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  Free  pubUc  access  is  available  on 
a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Documents  home  page  address  is  http:/ 
/www  .access.gpo.gov/nara/index.html, 
by  using  local  WAIS  client  software,  or 
by  telnet  to  swais.access.gpo.gov,  then 
log  in  as  guest  (no  password  required). 
Dial-in  users  should  use 
communications  software  and  modem 
to  call  (202)  512-1661;  type  swais,  then 
log  in  as  guest  (no  password  required). 

I.  Background 

A.  The  Boren  Amendment 

The  Social  Security  Act  (the  Act)  was 
amended  by  section  962  of  Public  Law 
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96-499  (OBRA  '80)  and  section  2173  of 
Public  Law  97-35  {OBRA  '81).  known 
collectively  as  the  Boren  amendment, 
that  became  effective  on  October  1, 1980 
and  October  1, 1981,  respectively. 
"Boren"  required  the  State  agencies  to 
pay  hospitals,  nursing  facilities  (NF), 
and  intennediate  care  facilities  for  the 
mentally  retarded  (ICP/MR).  with  rates 
that  were  "•  •  •  reasonable  and 
adequate  to  meet  the  costs  which  must 
be  incurred  by  efficiently  and 
economically  operated  faciUties  in  order 
to  provide  care  and  services  in 
conformity  with  applicable  State  and 
Federal  laws,  regulations,  and  quality 
and  safety  standards  *  *  '".State 
agencies  were  required  to  find,  and 
make  assurances  satisfactory  to  the 
Secretary,  that  their  rates  met  those 
requirements  and  that  individuals 
eligible  for  medical  assistance  had 
reasonable  access  to  inpatient  services 
of  adequate  quality. 

The  Balanced  Budget  Act  of  1997 
(BBA)  repealed  the  Boren  amendment 
effective  October  1. 1997.  The  Boren 
amendment  still  applies  to  payments  for 
items  and  services  mmished  before 
October  1, 1997;  however,  we  recognize 
that  the  intent  in  repealing  the  Boren 
amendment  was  to  reduce  our  role  in 
the  rate-setting  process  for  inpatient 
hospital  and  long-term  care  fadUty 

Sayments  and  to  increase  State 
exibility  in  this  area.  In  light  of  the  less 
restrictive  requirements  now  in  place, 
we  are  committed  to  working  with  State 
agencies  to  expedite  the  resolution  of 
outstanding  Boren  issues  in  existing 
pending  amendments. 

B.  Effects  of  the  Balanced  Budget  Act  of 
1997 

The  BBA,  which  became  effective  on 
October  1, 1997,  repealed  sections 
1902(a)(13)(A).  (13)(B).  and  (13)(C)  of 
the  Act.  Many  of  the  Federal 
requirements  related  to  the  State  plan 
amendment  process  for  institutional 
payment  have  been  eliminated,  with  the 
intent  of  allowing  greater  State 
flexibility  in  setting  payment  rates.  State 
agencies  no  longer  need  to  make  an 
annual  finding  that  their  payment  rates 
are  reasonable  and  adequate  to  meet  the 
costs  that  must  be  incuned  by 
efficiently  and  economically  operated 
providers.  In  addition,  for  State  plan 
amendments  involving  institutional 
payment  with  proposed  effective  dates 
of  October  1, 1997  and  beyond.  State 
agencies  are  not  required  to  submit 
assurances  and  related  rate  information 
to  us. 

Although  these  requirements  were 
based  on  the  Boren  amendment  and 
therefore  were  eliminated  with  the 
Boren  amendment  repeal,  we  want  to 


clarify  that  certain  requirements  remain 
unchanged.  All  of  the  regulations  in  42 
CFR  447.252,  447.257,  447.271,  and 
447.280  continue  to  apply  to  payment 
rates  for  inpatient  hospital  and  long- 
term  care  services.  Other  requirements 
that  continue,  but  are  changed  due  to 
the  new  public  process  requirements, 
are  discussed  in  the  "Provisions  of  this 
Proposed  Rule"  section  below. 

l^e  Omnibus  Budget  Reconciliation 
Act  of  1987  (OBRA  '87) 
comprehensively  revised  the  statutory 
authority  that  applies  to  nursing  homes 
participatihg  in  Medicaid.  This  revision, 
often  referred  to  as  Nursing  Home 
Reform,  responded  to  general  concern 
about  the  quality  of  nursing  home  care 
paid  for  by  the  Medicaid  and  Medicare 
programs,  as  well  as  findings  and 
recommendations  of  a  1986  Institute  of 
Medicine  report.  The  repeal  of  the 
Boren  amendment  eliminated  the 
requirement  that  States  provide  an 
assurance  that,  effective  October  1, 
1990,  their  rates  "take  into  accoimt  the 
costs  of  complying  with  subsections  (b) 
(other  than  paragraph  (3)(F)  thereof],  (c) 
and  (d)  of  section  1919  of  the  Act  and 
provide,  in  the  case  of  a  musing  facility 
with  a  waiver  imder  section 
19l9(b)(4)(C)(ii)  of  the  Act  for  an 
appropriate  reduction  to  take  into 
accoimt  the  lower  costs  (if  any)  of  the 
facility  for  nursing  care."  However, 
State  agencies  are  still  required  to 
comply  with  all  of  the  subsections  of 
section  1919  of  the  Act.  The  repeal  of 
the  Boren  amendment  has  not  relieved 
States  of  the  responsibility  of  promoting 
quality  of  care  for  their  beneficiaries 
served  in  nursing  homes. 

We  are  concerned  about  the  quality  of 
care  in  muring  homes  and  ICFs/MR  and 
continue  to  seek  ways  to  ensure  high 
quality  of  care  in  these  settings. 
Towards  that  end,  we  are  soliciting 
comments  from  consumers  and  their 
representatives,  providers,  and  States  on 
including  a  discussion  of  how  quality  of 
care  will  be  maintained  as  part  of  the 
State  agency's  justification  of  the  new 
payment  rates. 

We  want  to  clarify  our  position  on  the 
public  notice  requirements  in  §  447.205. 
We  have  reviewed  our  past  position  and 
have  concluded  that  while  these 
requirements  still  have  continuing 
validity  with  respect  to  non- 
institutional  providers,  they  have 
diminished  relevance  to  Medicaid 
institutional  payment  rates.  The  public 
notice  requirements  in  §  447.205  were 
applied  to  Boren  amendment  payment 
rates  because  section  1902(a)(13)  of  the 
Act  did  not  speak  to  the  process  by 
which  State  agencies  were  to  adopt 
payment  rates.  Since  this  provision  of 
the  statute  was  silent  on  this  process, 


we  viewed  the  public  notice 
requirements  as  being  applicable  to  this 
part  of  the  State  agency's  program. 
However,  with  the  repeal  of  ^e  Boren 
amendment,  we  now  have  in  section 
4711  of  the  BBA  a  provision  that 
specifies  the  process  that  State  agencies 
are  to  employ  in  establishing  rates  for 
inpatient  hospitals  and  long-term  care 
facilities.  Therefore,  with  respect  to 
inpatient  hospital  and  long-term  care 
facility  payments,  the  public  notice 
requirements  in  §  447.205  have  been 
superseded.  Accordingly,  we  propose  to 
make  a  change  to  the  text  at  §  447.205(a) 
to  clarify  that  the  requirements  in  that 
section  no  longer  apply  to  institutional 
payments. 

Because  we  are  now  clarifying  that 
§  447.205  has  applicability  only  to  non- 
institutional  services,  we  want  to  be 
certain  that  the  public  realizes  that  the 
exceptions  that  previously  would  have 
enabled  States  to  be  excused  from 
providing  public  notice  would  no  longer 
apply.  Thus,  the  provisions,  at 
paragraph  (b),  that  would  excuse  a  State 
from  compliance  vtrith  the  otherwise 
applicable  public  notice  requirements 
when  changes  are  needed  to  conform 

f>ayment  rates  to  Medicare  methods  or 
evels  of  reimbursement,  or  when 
changes  are  required  by  a  court  order, 
would  have  force  only  with  respect  to 
non-institutional  services.  Because 
section  4711  requires  that  States  engage 
in  a  public  process  that  entails  the 
publication  of  proposed  and  final  rates, 
methodologies,  and  justifications 
whenever  a  State  wishes  to  make 
payment  rate  changes,  it  does  not  seem 
to  account  for  the  kinds  of  exceptions 
set  out  in  the  current  rule  nor  any  other 
type  of  exceptions.  Accordingly,  we  are 
making  clear  in  the  rule  that  the 
exceptions  to  public  notice  set  out  in 
§  447.205(b)  only  would  apply  to  non- 
institutional  payment  rates. 

We  want  to  clarify  the  drcimistances 
in  which  a  change  in  payment  rates  for 
inpatient  hospital  and  long-term  care 
fecility  services  would  not  be  subject  to 
the  public  process  requirements  set 
forth  in  section  4711  of  the  BBA.  If  a 
State  agency  has  a  methodology  in  its 
State  plan  that  allows  for  rates  to  change 
solely  due  to  the  application  of  an 
objective  indicator  such  as  the  CPI,  then 
those  rates,  that  is,  the  periodic  update, 
the  underlying  methodologies,  and 
justifications  do  not  need  to  be 
published.  If,  however,  rates  change  for 
any  other  reason,  including  any  change 
in  the  payment  methods  and  standards, 
then  those  rates,  methodologies,  and 
justifications  need  to  be  pubUshed  in 
accordance  with  the  State's  public 
process. 
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It  is  our  intent  to  provide  substantial 
flexibility  to  State  agencies  in 
development  of  a  public  process  that 
fuinis  the  requirements  and  purposes  of 
section  4711  of  the  BBA.  The  least 
burdensome  approach  to  having  State 
agencies  assure  us  that  they  have  in 
place  an  acceptable  public  process  is  for 
State  agencies  to  submit  a  preprint  page 
that  becomes  a  part  of  the  State  plan  and 
indicates  that  the  State  agency  has  in 
place,  and  uses,  a  public  process  which 
meets  the  requirements  of  section  4711 
of  the  BBA.  Alternatively,  State  agencies 
may  indicate  elsewhere  in  the  State  plan 
that  they  have  in  place,  and  use,  a 
public  process  that  meets  the 
requirements  of  section  4711  of  the 
BBA.  This  information  will  only  need  to 
be  submitted  to  us  once,  and  once 
approved,  will  become  part  of  the  State 
plan.  Diuing  implementation  of  this 
provision,  we  weighed  caiefully  the 
balance  between  maximizing  State 
flexibility  and  maintaining  appropriate 
oversight  of  Federal  Medicaid 
expenditures.  The  repeal  of  the  Boren 
based  regulatory  provisions  through  this 
rule,  significantly  reduces  the  burden  on 
State  agencies  seeking  Federal  financial 
participation  for  institutional  services. 
Previously,  each  time  a  State  agency 
chose  to  amend  its  methods  and 
standards  for  institutional  payments,  the 
State  agency  had  to  include  in  its 
amendment,  a  five  page  check  list 
indicating  its  compliance  vdth  over  a 
dozen  regulatory  provisions,  as  well  as 
provide  uiformation  on  the  rate  in  efliact 
as  a  result  of  the  amendment.  With  this 
regulation,  we  propose  to  require  State 
agencies  to  submit  one  page  each  for 
their  inpatient  hospital  and  long  term 
care  sections  of  their  State  plan.  Tliese 
pages  do  not  contain  specific  rate 
information,  but  rather  provide  formal 
assurance  to  us  that  the  State  agency  is 
in  compliance  with  section  4711. 
Furthermore,  the  proposed  options 
available  to  the  State  agencies  in 
complying  with  he  public  process 
requirements  of  section  4711  provide 
State  agencies  with  additional 
flexibility.  State  agencies  may  choose  to 
implement  one  of  three  suggested  public 
processes,  or  create  a  similar  public 
process  that  conforms  with  section 
4711. 

n.  Provisions  of  This  Proposed  Rule 

The  purpose  of  this  proposed  rule  is 
to  clarify  in  the  Code  of  Federal 
Regulations  the  increased  State 
flexibility  in  setting  payment  rates  for 
inpatient  hospital  and  long-tenn  care 
services  required  through  section  4711 
of  the  BBA. 

We  propose  to  amend  §  447.250  by 
removing  the  requirement  that  States 


"*  *  •  pay  for  inpatient  hospital  and 
long-term  care  services  through  rates 
that  the  State  finds,  and  makes 
assurances  satisfactory  to  the  Secretary, 
are  reasonable  and  adequate  to  meet  the 
costs  which  must  be  incurred  by 
efficiently  and  economically  operated 
facilities  in  order  to  provide  care  and 
services  in  conformity  with  applicable 
State  and  Federal  laws  and  regulations, 
and  quality  and  safety  standanls."  We 
also  propose  to  add  to  that  same  section, 
language  that  would  require  the  State 
agency  to  develop  and  use  a  public 
process  to  determine  rates  and  publish 
proposed  and  final  rates,  the  underlying 
methodologies,  and  justification  for  the 
rates,  and  also  to  give  interested  parties 
a  reasonable  opportunity  for  review  and 
comment  on  the  proposed  rates, 
methodologies,  and  justifications. 

The  State  agency  will  comply  with 
this  provision  if  it  elects  to  use  an 
administrative  process  similar  to  the 
Federal  Administrative  Procedures  Act, 
that  satisfies  the  reqidrements  for  a 
public  process  in  developing  and 
inviting  comment.  This  will  allow  State 
agencies  the  flexibility  to  follow  ciurent 
State  public  procedures.  If  a  State's 
public  process  is  not  ciurently  being 
applied  to  rate  setting,  or  does  not 
currently  include  a  comment  period, 
then  the  State  agency  would  need  to 
modify  the  process  for  purposes  of 
meeting  the  requirements  in  this 
section. 

Alternatively,  State  agencies  may 
elect  to  use  a  public  process  other  than 
their  regular  administrative  procedures. 
Examples  of  what  we  consider  to  be  an 
acceptable  public  process  include  the 
following: 

•  Hold  one  or  more  public  hearings,  at 
which  the  proposed  rates, 
methodologies,  and  justifications  are 
described  and  made  available  to  the 
public,  and  time  is  provided  during 
which  comments  can  be  received. 
Hold  one  or  more  additional  public 
hearings,  at  which  the  final  rates, 
methodologies,  and  justifications  are 
described  and  made  available  to  the 
public. 

•  Use  a  commission  or  similar  process, 
where  meetings  are  open  to  members 
of  the  public,  in  the  development  of 
proposed  and  final  rates, 
methodologies,  and  justifications. 

•  Include  notice  of  the  intent  to  submit 
a  State  plan  amendment  in 
newspapers  of  general  circulation, 
and  provide  a  mechanism  for 
members  of  the  public  to  receive  a 
copy  of  the  proposed  and  final  rates, 
methodologies,  and  justifications 
underlying  the  amendment,  and  an 
opportimity,  which  shall  not  be  less 


than  30  days  prior  to  the  proposed 

effective  date,  to  comment  on  the 
proposed  rates,  methodologies,  and 
justifications. 

•  Include  any  other  similar  process  for 
public  input  that  would  afford  an 
interested  party  a  reasonable 

-  opportimity  to  learn  about  the 
proposed  and  final  rates, 
methodologies,  and  justifications,  and 
to  comment  on  the  proposed  rates, 
methodologies,  and  justifications. 

State  agencies  will  be  required  to 
indicate  in  the  State  plan  that  they  have 
in  place  a  public  process  that  meets  the 
requirements  of  section  1902(a)(13)(A) 
of  the  Act.  This  information  need  only 
be  submitted  once,  and  States  may  use 
the  preprint  page  that  we  provide, 
which  makes  this  statement,  or  include 
the  language  from  the  preprint  p9ge  in 
their  State  plan  at  an  appropriate 
location.  In  the  case  of  hospitals,  these 
rates  miist  take  into  account  the 
situation  of  hospitals  that  serve  a 
disproportionate  number  of  low  income 
patients  with  special  needs. 

While  the  intent  in  repealing  the 
Boren  amendment  was  to  permit  States 
maximiun  flexibility  in  the  rates  they 
establish  for  institutional  services, 
section  4711  of  the  BBA  is  intended  to 
assure  that  the  processes  established  by 
the  State  agency  for  setting  those  rates 
will  be  conducted  in  a  public  manner, 
with  meaningful  opportimities  for 
public  input.  Therefore,  we  are  adding 
to  §  447.251,  for  purposes  of  this 
subpart,  a  definition  of  the  word 
"published."  We  interpret  the  word 
"published"  to  mean  "at  least,  produced 
and  made  available  in  hard  copy  and,  if 
possible,  electronically,  such  that  any 
interested  party  may  readily  obtain  a 
copy  of  the  proposed  and  final  rates,  the 
imderljring  methodologies,  and 
justifications."  We  feel  that  a  definition 
which  provides  specific  gmdance  on 
what  we  consider  acceptable  forms  of 
publication  of  rates,  the  methodologies 
underlying  the  rates,  and  the 
justifications  is  fairer  and  more 
workable  than  the  course  we  initially 
recommended  after  the  enactment  of  the 
BBA.  We  recognize  that  this  definition 
of  "published"  differs  from  the 
guidance  we  sent  to  State  agencies  in 
oiu'  letter  of  December  10, 1997 
regarding  the  repeal  of  the  Boren 
amendment.  In  that  letter,  we  indicated 
that  "published"  means  "made  public", 
without  requiring  State  agencies  to  issue 
an  actual  written  publication  to  meet 
the  new  public  process  requirements. 
However,  we  specifically  want  to  solicit 
public  comment  on  this  proposed 
change  in  the  definition  of  "published". 
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We  are  removing  §§447.253  and 
447.255  from  the  text.  The  requirements 
contained  in  these  sections  are  no 
longer  applicable  to  the  setting  of 
institutional  rates. 

We  are  adding  a  new  §  447.254  to 
address  the  new  public  process  that  the 
State  agencies  must  have  in  place  to 
satisfy  the  requirements  of  the  BBA.  In 
§  447.254(a)  we  describe  the  steps  in  the 
public  process,  indicating  that  proposed 
rates,  methodologies  underlying  the 
establishment  of  such  rates  and  the 
justifications  for  the  rates  must  be 
published  prior  to  the  proposed 
effective  date,  giving  a  reasonable 
opportunity  for  review  and  comment. 
State  agencies  may  elect  to  apply  the 
notice  periods  specified  in  their  State 
general  administrative  procedures  acts. 
The  final  rates  and  the  associated 
methodologies  and  justifications  must 
also  be  published,  but  may  be  published 
following  the  effective  date. 

In  §  447.254(b)  we  explain  that  State 
agencies  must  indicate  to  us  that  they 
have  in  place  a  public  process  that 
meets  the  requirements  of  §  447.254(a). 
Tliis  language  is  to  be  submitted  to  us 
only  one  time  for  approval.  Once 
approved,  the  language  will  become  a 
part  of  the  State  plan. 

In  §  447.256,  we  have  removed  the 
reference  to  repealed  §  447.253  and 
replaced  it  with  a  reference  to  the  new 
§447.254. 

In  §  447.272,  we  have  removed  the 
reference  to  repealed 
§447.253(B)(l)(ii)(A)  and  replaced  it 
with  a  reference  to  section 
1902(a)(13)(A)(iv)  of  the  Act. 

m.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
in  response  to  Federal  Register 
documents  published  for  comment,  we 
are  not  able  to  acknowledge  or  respond 
to  them  individually.  We  will  consider 
all  comments  we  receive  by  the  date  and 
time  specified  in  the  "COMMENT 
DATE"  section  of  this  preamble,  and. 
when  we  proceed  with  a  subsequent 
document,  we  will  respond  to  the 
comments  in  the  preamble  to  that 
doomient. 

IV.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995,  we  are  required  to  provide  60- 
day  notice  in  the  Federal  Register  and 
solicit  public  comment  before  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  an  information  collection 


should  be  approved  by  0MB,  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  requires  that  we 
solicit  comment  on  the  following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in 
carrying  out  the  proper  functions  of 
our  agency. 

•  The  accuracy  of  our  estimate  of  the 
information  collection  burden. 

•  The  quality,  utility,  and  clarity  of  the 
information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  biirden  on  the 
affected  public,  including  automated 
collection  techniques. 
Therefore,  we  are  soliciting  public 

comment  on  each  information  collection 
requirement  discussed  below. 

Section  447.  252  State  Plan 
Requirements 

Section  447.  252(b)  states  that  the 
State  plan  must  specify 
comprehensively  the  methods  and 
standards  used  by  the  State  agency  to 
set  payment  rates  in  a  manner 
consistent  with  §  430.10.  This  section 
requires  State  agencies  to  maintain  in 
their  State  plan  a  ciirrent  description  of 
their  payment  methods  and  standards 
for  institutional  services.  State  agencies 
generally  amend  their  State  plans 
between  one  and  five  times  during  the 
fiscal  year  through  State  plan 
amendments  submitted  to  us  for  review 
and  approval. 

Section  447.254  Public  Process 
Requirements 

Section  447.254(b)  requires  that  the 
State  agency  report  to  us  that  it  has  in 
place  a  public  process  for  determination 
of  payment  rates  under  the  plan  for 
hospital  services  and  long-term  care 
facility  services. 

This  information  is  submitted  by  State 
agencies  on  a  one-time  basis  for  the 
hospital  payment  section  of  the 
Medicaid  State  plan  and  a  one-time 
basis  for  the  long-term  care  payment 
section  of  the  Medicaid  State  plan.  It 
requires  the  submission  of  a  single 
sentence  in  each  instance.  State 
agencies  have  the  option  of  signing  a 
preprinted  statement  or  they  may  copy 
the  statement  into  their  plan  and 
initialize  the  page  with  tiie  statement. 
Once  approved,  this  statement  will 
become  part  of  the  State  plan.  Our  best 
estimate  is  that  it  will  take  V*  hour  or 
less  for  a  State  agency  to  submit  each 
statement.  At  two  per  State  (one  each  for 
the  hospital  payment  and  long-term  care 
payment  sections  of  the  Medicaid  State 
plan),  that  would  result  in  ^/i  hour  for 
each  of  54  States,  or  approximately  27 
hours  total. 


We  have  submitted  a  copy  of  this 
proposed  rule  to  0MB  for  its  review  of 
the  information  collection  requirement 
described  above.  This  requirement  is 
not  effective  imtil  it  has  been  approved 
by  OMB. 

If  you  comment  on  this  information 
collection,  please  mail  copies  directly  to 
the  following: 

Health  Care  Financing  Administration, 
Office  of  Information  Services, 
Security  and  Standards  Group, 
Division  of  HCFA  Enterprise 
Standards  Room  N2-14-26,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850.  Attention::  Julie  Brown, 
HCFA-2004-P.  and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235.  New  Executive 
Office  building,  Washington,  DC 
20503  Attii:  Allison  Eydt,  HCFA  Desk 
Officer. 

V.  Regulatory  Impact  Statement 

We  have  examined  the  impacts  of  this 
proposed  rule  as  required  by  Executive 
Order  12866  and  the  Regulatory 
Flexibility  Act  (RFA)  (Public  Law  96- 
354).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and. 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effiects,  distributive  impacts, 
and  equity).  The  RFA  requires  agencies 
to  analyze  options  for  regulatory  relief 
of  small  businesses.  For  purposes  of  the 
RFA,  small  entities  include  small 
businesses,  non-profit  organizations, 
and  government  agencies.  Most 
hospitals  and  most  other  providers  and 
suppliers  are  small  entities,  either  by 
non-profit  status  or  by  having  revenues 
of  $5  million  or  less  annually.  For 

!)urposes  of  the  RFA,  all  hospitals  and 
ong-term  care  facilities  are  considered 
to  Im  small  entities.  Individuals  and 
States  are  not  included  in  the  definition 
of  a  small  entity. 

Section  1102(b)  of  the  Act,  requires  us 
to  prepare  a  regulatory  impact  analysis 
if  a  rule  may  have  a  significant  impact 
on  the  operations  of  a  substantial 
number  of  small  ruxal  hospitals.  Such 
an  analysis  must  conform  to  the 
provisions  of  section  603  of  the  RFA. 
For  purposes  of  section  1102(b)  of  the 
Act,  we  define  a  small  rural  hospital  us 
a  hospital  that  is  located  outside  of  a 
Metropolitan  Statistical  Area  and  has 
fewer  than  50  beds. 

We  estimate  that  the  following 
savings  are  attributable  to  the  repeal  of 
the  Boren  amendment. 
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lAnwunli  h  MMatM) 

FY1999 

FY2000 

FY2001 

FY2002 

FY2003 

Federal 

35 
30 

75 
55 

115 
90 

160 
120 

206 

156 

State „ „ 

Total „ 

65 

130 

205 

280 

360 

These  savings  have  been  included  in 
the  Medicaid  baseline  spending 
projections  for  the  President's  FY  1999 
budget. 

The  repeal  of  the  Borden  Amendment, 
by  the  Balanced  Budget  Act  of  1997.  is 
the  reason  for  the  estimated  savings. 
The  only  regulatory  requirement 
imposed  on  the  States,  by  this  rule, 
deals  with  the  public  notice  process, 
which  is  unlikely  to  have  any  impact. 

Nevertheless,  although  the  savings 
described  above  are  directly  attributed 
to  the  statutory  change,  and  not  to  any 
rule  placed  on  states  in  conjunction 
with  the  statute,  this  proposed 
regulation  is  economically  significant 
and  will  have  an  impact  of  more  than 
$100  million  starting  in  FY  2000. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

VI.  Anticipated  Efifects 

In  December  of  1997,  we  issued 
written  gmdance  to  State  agencies 
informing  them  of  the  options  available 
to  them  in  complying  with  the  new 
statute.  We  provided  a  model  preprint 
page  that  State  agencies  may  use  in 
order  to  indicate  to  us  that  they  have  in 
place,  and  use  a  public  process  which 
complies  with  the  new  statute.  Over 
80%  of  the  State  agencies  have 
volimtarily  complied  with  our  guidance, 
having  implemented  rates  established 
under  the  State's  new  public  process. 

We  have  reviewed  this  proposed  rule 
under  the  threshold  criteria  of  Executive 
order  13132,  Federalism.  We  have 
determined  that  it  signiHcantly  affects 
the  rights,  roles  and  responsibilities  of 
States. 

List  of  Sabjects  in  42  CFR  PaitW 

Accounting,  Administrative  practice 
and  procedure.  Drugs,  Grant  programs- 
health.  Health  facilities,  Health 
profisssions.  Medicaid,  Reporting  and 
recordkeeping  requirements,  Rural 
areas. 

42  CFR  chapter  IV  would  be  amended 
as  follows: 

PART  447— PAYMENTS  FOR 
SERVICES 

1.  The  authority  citation  for  part  447 
continues  to  read  as  follows: 


Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302),  unless  otherwise  noted. 

2.  In  §  447.205  B,  the  section  heading 
and  paragraph  (a)  are  revised  to  read  as 
follows: 

S447.205    Public  notie*  of  Changes  in 
Statewide  method*  and  standards  for 
setting  payment  rates  for  non-instltutlonal 
ssrvlcss. 

(a)  When  notice  is  required.  Except  as 
specified  in  paragraph  (b)  of  this 
section,  the  agency  must  provide  public 
notice  of  any  significant  proposed 
change  in  its  methods  and  standards  for 
setting  payment  rates  for  non- 
institutional  services. 

30.  Section  §447.250  is  revised  to 
read  as  follows: 

I447.2S0    Basis  and  purpose. 

(a)  This  subpari  implements  section 
1902(a)(13)(A)  of  the  Act.  which 
requires  States  to  use  a  public  process 
for  determining  rates;  publish  proposed 
and  final  rates,  the  methodologies 
imderlying  the  rates,  and  the 
justifications  for  the  rates;  and  give 
interested  parties  a  reasonable 
opportunity  for  review  and  comment  on 
the  proposed  rates,  methodologies,  and 
justifications.  In  the  case  of  hospitals, 
such  rates  must  take  into  account  the 
situation  of  hospitals  that  serve  a 
disproportionate  niunber  of  low-income 
patients  with  special  needs. 

(b)  Section  447.272(a)(2)  implements 
section  1902(a)(30)  of  the  Act,  which 
requires  that  payments  be  consistent 
with  efficiency,  economy,  and  quality  of 
care. 

(c)  Section  447.271  implements 
section  1903(i)(3)  of  the  Act,  which 
requires  that  payments  for  inpatient 
hospital  services  not  exceed  the 
hospital's  customary  charges. 

(a)  Section  447.280  implements 
section  1913(b)  of  the  Act,  which 
concerns  payment  for  long-term  care 
services  furnished  by  swing-bed 
hospitals. 

4.  Section  §  447.251  is  revised  to  read 
as  follows: 

1447.251    Dstlnitions. 

For  the  purposes  of  this  subpart — 
Long-term  can  facility  services  means 
intermediate  care  facility  services  for 
the  mentally  retarded  (ICF/MR)  and 
musing  facility  (NF)  services. 


Provider  means  an  institution  that 
furnishes  inpatient  hospital  services  or 
an  institution  that  furnishes  long-term 
care  facility  services. 

Published  means,  at  least,  produced 
and  made  available  in  hard  copy  and,  if 
possible,  electronically,  such  that  any 
interested  party  may  readily  obtain  a 
copy  of  the  proposed  and  final  rates,  the 
imderlying  methodologies,  and 
justifications. 

5.  Section  447.252  is  republished  to 
read  as  follows: 

S  447.262    State  plan  rsqulremsnts. 

(a)  The  plan  must  provide  that  the 
requirements  of  this  subpart  are  met. 

(b)  The  plan  must  specify 
comprehensively  the  methods  and 
standards  used  by  the  agency  to  set 
pajmient  rates  in  a  manner  consistent 
with  §  430.10  of  this  chapter. 

(c)  If  the  agency  chooses  to  apply  the 
cost  limits  established  imder  Medicare 
(see  §413.30  of  this  chapter)  on  an 
individual  provider  basis,  the  plan  must 
specify  this  requirement. 

§447.263    [Ramoved  and  Ressrvsd] 

6.  Section  447.253  is  removed  and 
reserved. 

7.  Section  447.  254  is  added  to  read 
as  follows: 

i  447.254    Public  process  rsquirements. 

(a)  Steps  in  the  process.  The  Agency 
must  have  in  place,  and  use,  a  public 
process  for  determination  of  rates  of 
payment  under  the  plan  for  hospital 
services  and  long-term  care  facility 
services  under  which  proposed  and 
final  rates,  the  methodologies 
underlying  the  establishment  of  such 
rates,  and  justifications  for  the  rates  are 
published.  The  public  process  must  give 
providers,  beneficiaries  and  their 
representatives,  and  other  concerned 
State  residents  a  reasonable  opportunity 
for  review  and  comment  on  the 
proposed  rates,  methodologies,  and 
justifications  prior  to  the  proposed 
effective  date.  The  final  rates, 
methodologies  and  justifications  may  be 
published  after  the  proposed  effective 
date  of  the  rates.  Further,  in  the  case  of 
hospitals,  such  rates  must  take  into 
account  (in  a  manner  consistent  with 
section  1923  of  the  Act)  the  situation  of 
hospitals  that  serve  a  disproportionate 
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number  of  low-income  patients  witb 
special  needs. 

(b)  Report  to  HCFA.  The  State  agency 
must  indicate  to  HCFA  that  it  has  in 
place  a  public  process  that  meets  the 
requirements  of  paragraph  (a)  of  this 
section.  This  language  is  to  be  submitted 
to  HCFA  only  one  time  for  approval. 
Once  approved,  the  language  will 
become  a  part  of  the  State  plan. 


i447.2SS 

8.  Section  447.255  is  removed  and 
reserved. 

9.  Section  447.256  is  revised  to  read 
as  follows: 

1447.286    ProoedUTM  for  HCFA  action  on 


(a)  Criteria  for  appmval.  (1)  HCFA 
approval  action  on  State  plans  and  State 
plan  amendments  is  taken  in 
accordance  with  subpart  B  of  part  430 
of  this  chapter  and  sections  1116. 
ig02(b)  and  1915(f)  of  the  Act. 

(2)  In  the  case  of  State  plan  and  plan 
amendment  changes  in  payment 
methods  and  standards.  HCFA  bases  its 
approval  on  the  Medicaid  agency's 
satisfaction  of  the  requirements  of 
S  447.254  as  well  as  me  other 
requirements  of  this  subpart. 

(b)  Tinie  limit.  HCFA  sends  a  notice 
to  the  agency  of  its  determination  as  to 
whether  the  State  plan  amendment  is 
acceptable  within  90  days  of  the  date 
HCFA  receives  the  State  plan 
amendment.  If  HCFA  does  not  send  a 
notice  to  the  agency  of  its  determination 
within  this  time  limit  and  the 
provisions  in  paragraph  (a)  of  this 
section  are  met.  the  State  plan 
amendment  will  be  deemed  accepted 
and  approved. 

(c)  Effective  date.  A  State  plan 
amendment  that  is  approved  becomes 
effactive  not  earlier  than  the  first  day  of 
the  calendar  quarter  in  which  an 
approvable  amendment  is  submitted  in 
accordance  with  $  430.20  of  this 
chapter. 

10.  Section  447.257  is  republished  to 
read  as  follows: 

1447.257   FFP:  Condnione  relating  to 
InatttuHonai  letmburaanMnt. 

FFP  is  not  available  for  a  State's 
expenditures  for  hospital  inpatient  or 
long-term  care  facility  services  that  are 
in  excess  of  the  amounts  allowable 
under  this  subpart. 

11.  Section  447.271  is  republished  to 
read  as  follows: 

1447.271    Upper  Nmlta  baaed  on 
cuHomary  clwrgea. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  agency  may  not 

Eay  a  provider  more  for  inpatient 
ospital  services  under  Medicaid  than 


the  provider's  customary  charges  to  the 
general  public  for  the  services. 

(b)  The  agency  may  pay  a  public 
provider  that  provides  services  free  or  at 
a  nominal  charge  at  the  same  rate  that 
would  be  used  if  the  provider's  chai^ges 
were  equal  to  or  greater  than  its  costs. 

12.  In  §  447.272,  paragraph  (c)  is 
revised  to  read  as  follows: 

1447.272   Application  of  upper  payment 
llmlta. 


(c)  Disproportionate  share.  The  upper 
payment  limitation  established  under 
paragraphs  (a)  and  (b)  of  this  section 
does  not  apply  to  payment  adjustments 
made  under  a  State  plan  to  hospitals 
found  to  serve  a  disproportionate 
niunber  of  low-income  patients  with 
special  needs  as  provided  in  section 
1902(a)(13)(A)(iv)  of  the  Act 
Disproportionate  share  hospital 
payments  shall  be  subject  to  the 
following  limits: 

(1)  The  aggregate  DSH  limit  using  the 
Federal  share  of  the  disproportionate 
share  hospital  limits  under  section 
ig23(f)oftheAct; 

(2)  The  hospital-specific  DSH  limits 
in  section  ig23(g)  of  the  Act;  and 

(3)  The  aggregate  DSH  limit  for 
institutions  for  mental  disease  (IMDs) 
under  section  1923(h)  of  the  Act. 

13.  Section  447.280  is  republished  to 
read  as  follows: 

{447.280    HoapltalprovidaraofNF 
aarvicea  (awing-bad  hoapltala). 

(a)  General  rule.  If  the  State  plan 
provides  for  NF  services  furnished  by  a 
swing-bed  hospital,  as  specified  in 

§§  440.40(a)  and  440.150(f)  of  this 
chapter,  the  methods  and  standards 
used  to  determine  payment  rates  for 
routine  NF  services  must — 

(1)  Provide  for  payment  at  the  average 
rate  per  patient  day  paid  to  NFs,  as 
applicable  for  routine  services  furnished 
during  the  previous  calendar  year:  or 

(2)  Meet  the  State  plan  and  payment 
requirements  described  in  this  subpart, 
as  applicable. 

(b)  Application  of  the  rule.  The 
payment  methodology  used  by  a  State  to 
set  payment  rates  for  routine  NF 
services  must  apply  to  all  swing-bed 
hospitals  in  the  State. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Pn^ram) 


Dated:  April  1, 1999. 
Nancy  Ann  Min  DeParle, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  May  25, 1999. 
Donna  E.  Sialala, 
Secretary. 

(PR  Doc.  99-25788  Filed  10-5-99;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

PA  •»-202S.  MM  Dociiat  Na  9»-«97.  RIW- 
«72q 

Digital  Talevislon  Broadcast  Servica; 
Oklahoma  City,  OK 

AQBICY:  Federal  Commimications 

Commissicm. 

ACTWN;  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  filed  by  Ohio/ 
Oklahoma  Hearst-Argyle  Television, 
Inc.,  permittee  of  station  KOCO-TV. 
NTSC  Channel  5.  Oklahoma  City. 
Oklahoma,  proposing  the  substitution  of 
DTTV  Channel  7  for  station  KOCO-TV's 
assigned  DTV  Channel  16.  DTV  Channel 
7  can  be  substituted  and  allotted  to 
Oklahoma  Qty,  Oklahoma,  as  proposed, 
in  compfiance  within  the  principle 
commimity  requirements  of  Section 
73.625(a)  at  coordinates  35-33-45  N. 
and  97-29-24  W.  DTV  Channel  7  can  be 
allotted  to  Oklahoma  Qty  with  a  power 
of  45.0  (kW)  and  a  height  above  average 
terrain  (HAAT)  of  446  meters. 
DATES:  Comments  must  be  filed  on  or 
before  November  26. 1999,  and  reply 
comments  on  or  before  December  13, 
1999. 

ADOftESSES:  Federal  Communications 
Commission,  445  12th  Street,  S.W., 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  coimsel  or 
consultant,  as  follows:  Mark  J.  Prak, 
Esq.,  Brooks,  Pierce,  McLendon, 
Humphrey  &  Leonard,  L.L.P.,  Post 
Office  Box  1800,  Raleigh,  North 
Carolina  27602  (Coimsel  for  Ohio/ 
Oklahoma  Hearst-Aigyle  Television, 
Inc.). 

FOR  FURTHER  IflFORMATION  CONTACT:  Pam 

Blumenthal,  Mass  Media  Bureau,  (202) 

418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 

Proposed  Rule  Making,  MM  Docket  No. 

99-297,  adopted  September  30, 1999, 

and  released  October  4, 1999.  The  fiill 
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text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  nonnal  business  hours  in  the 
FCC  Reference  Center  445  12th  Street, 
S.W.,  Washington,  DC.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services,  Inc.,  (202)  857-3800, 1231 
20th  Street,  NW,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  me  pubUc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204Cb)  for  rules 
governing  permissible  ex  parte  contacts. 

For  inrarmation  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1,420. 

Federal  Communications  Commission. 

Bubara  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 

Bureau. 

[PR  Doc.  99-25973  Filed  lO-S-99: 8:45  am) 

MLUNQ  OOOE  671>-ei-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  M-2024.  MM  Docket  Na  M-296.  RM- 

•661] 

Digital  Television  Broadcast  Service; 
Kiamatli  Fails,  OR 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
California  Oregon  Broadcasting,  Inc., 
licensee  of  station  KOTI-TV,  NTSC 
Channel  2,  Klamath  Falls,  Oregon, 
requesting  the  substitution  of  DTV 
Channel  13  for  its  assigned  DTV 
Channel  40.  DTV  Channel  13  can  be 
substituted  for  DTV  Channel  40  in 
compUance  with  the  principle 
community  coverage  requirements  of 
Section  73.625(a)  at  reference 
coordinates  42-05-48  N.  and  121-37-57 
W.  DTV  Channel  13  can  be  allotted  to 
Klamath  Falls  with  a  power  of  45.3  (kW) 
and  a  height  above  average  terrain 
(HAAT)  of  671  meters. 
DATES:  Comments  must  be  filed  on  or 
before  November  26, 1999,  and  reply 
comments  on  or  before  December  13, 
1999. 


ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW.  Room 
TW-A325,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Mamie  K.  Sarver,  Kathleen 
A.  Kirby,  Attorneys,  Wiley.  Rein  & 
Fielding.  1776  K  Street,  NW, 
Washington,  DC  20006  (Coimsel  for 
Cahfomia  Oregon  Broadcasting,  Inc.). 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blimienthal,  Mass  Media  Bureau.  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
99-296,  adopted  September  30. 1999, 
and  released  October  4, 1999.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  445  12th  Street, 
SW,  Washington,  DC.  The  complete  text 
of  this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800, 1231  20th  Street, 
NW,  Washington,  EX:  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  uie  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  inrarmation  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

Federal  Communications  Conmiission. 
Bariiara  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 
Bureau. 

[PR  Doc.  99-25972  Filed  10-5-99;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[DAM-1973,  MM  DodMlNo.  99-293,  RM- 
9720.  RM-4721] 

Radio  Broadcasting  Services;  Canton 
and  Saranac  l^ite,  NY 

AGENCY:  Federal  Commimications 

Commission. 

action:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  two  petitions  concerning 


Saranac  Lake.  NY.  Radio  Vermont 
Classics.  Inc..  requests  the  substitution 
of  Channel  227A  for  unoccupied  and 
unapplied-for  Channel  26gA  at  Saranac 
Lake.  NY,  so  as  to  remove  the  1 
kilometer  short-spacing  with  its 
outstanding  construction  permit  (BPH- 
980806IA).  Radio  Power,  hic.  requests 
the  substitution  of  Channel  268C2  for 
Channel  268 A  at  Canton.  NY,  and  the 
modification  of  Station  WRCD's  Ucense 
to  specify  operation  on  the  higher 
powered  channel.  Radio  Power  also 
requests  the  substitution  of  Channel 
227A  for  Channel  269A  at  Saranac  Lake 
to  accommodate  the  Canton  upgrade. 
Channel  227A  can  be  allotted  to  Saranac 
Lake  without  the  imposition  of  a  site 
restriction,  at  coordinates  44-19-48 
North  Latitude  and  74-08-00  West 
Longitude.  Channel  268C2  can  be 
allotted  to  Canton  with  a  site  restriction 
of  31.8  kilometers  (19.8  miles)  east,  at 
coordinates  44-35-56  NL;  74-46-24 
WL.  Both  Canton  and  Saranac  Lake  are 
located  within  320  kilometers  (200 
miles)  of  the  U.S.-Canadian  border  and 
require  cdhcurrence  by  the  Canadian 
government  as  specially  negoti'ated 
short-spaced  allotments. 

DATES:  Comments  must  be  filed  on  or 
before  November  15, 1999,  and  reply 
comments  on  or  before  November  30, 
1999. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street.  S.W., 
Room  TW-A325.  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  Nathaniel  F. 
Emmons.  Wiley,  Rein  &  Fielding.  1776 
K  Street,  NW,  Washington,  DC  20006 
(Counsel  to  Radio  Vermont);  David  G. 
O'Neil,  Rini,  Coran  &  Lancellotta,  P.C, 
1350  Connecticut  Avenue.  NW,  Suite 
900,  Washington,  DC  20036-1701 
(Counsel  to  Radio  Power). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-293,  adopted  September  15, 1999, 
and  released  September  24. 1999.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  nonnal  business  hours  in  the 
FCC  Reference  Center.  445  12th  Sti^et, 
SW.  Washington.  DC.  The  complete  text 
of  this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800, 1231  20th  Stiwt, 
NW.  Washington,  DC  20036. 
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Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
govemiiig  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Sublects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  KarouMM, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
(PR  Doc  99-25890  Filed  lO-S-99: 8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

PA  M-iate;  MM  Docket  No.  M-479;  RM- 

Radio  Broadeaating  Sarvicaa;  Qraaley 
and  BroomfiaM,  CO 

AQBCY:  Federal  Communications 

Commission. 

ACnON:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Chancellor  Media/ 
Shamrock  Radio.  Licensees  LL.C. 
licensee  of  Station  KVOD-FM.  Channel 
223C1,  Greeley.  Colorado,  requesting 
the  reallotment  of  Channel  223C1  to 
Broomfield.  Colorado,  as  that 
community's  first  local  aural 
transmission  service,  and  modification 
of  the  authorization  for  Station  KVOD- 
FM  to  specify  Broomfield  as  its 
community  of  license.  Coordinates  used 
for  Channel  223C1  at  Broomfield  are 
40-03-15  NL  and  105-04-12  WL.  The 
petitioner's  modification  proposal 
complies  with  the  provisions  of  Section 
1.420(i)  of  the  Commission's  Rules  and 
therefore,  we  will  not  accept  competing 
expressions  of  interest  in  the  use  of 
Channel  223C1  at  Broomfield,  Colorado, 
or  require  the  petitioner  to  demonstrate 
the  availability  of  an  additional 
equivalent  class  channel. 
DATES:  Comments  must  be  filed  on  or 
before  November  1, 1999,  and  reply 
conmients  on  or  before  November  16, 
1999. 


ADDRESSES:  Secretary.  Federal 
Commimications  Commission, 
Washington.  DC  20554.  In  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Kevin 
C.  Boyle,  and  Trena  L.  Klohe,  Esqs., 
Latham  &  Watkins,  1001  Peimsylvania 
Avenue,  NW.  Smte  1300.  Wasttington, 
DC  20004. 
FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner.  Mass  Media  Bureau.  (202) 

41&-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
99-279.  adopted  September  1. 1999,  and 
released  September  10. 1999.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Information  Center 
(Room  CY-A257).  445  Twelfth  Street. 
SW..  Washington.  DC.  The  complete 
text  of  this  decision  may  also  be 
purchased  &t>m  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc..  1231  20th  Street.  NW., 
Washington.  DC  20036,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  co\irt  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 
Federal  Communications  Commission. 

John  A.  Karousoc. 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

(PR  Doc.  99-25888  Filed  10-5-99;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1804. 1812  and  1852 

Central  Contractor  Registration  (OCR) 

AOBICY:  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Proposed  rule. 


r:  This  is  a  proposed  rule  to 
amend  the  NASA  FAR  Supplement 
tNFS)  to  include  a  requirement  for 
vendors  and  contractors  to  register 


through  the  DoD  Central  Contractor 
Registration  (CCR)  System. 

DATES:  Comments  should  be  submitted 
on  or  before  December  6, 1999. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to  Diane 
Tliiompson.  NASA  Headquarters  Office 
of  Procurement.  Analysis  Division 
(Code  HC).  Washington,  DC.  20546. 
Conunents  may  also  be  submitted  by 
email  to  dthompsodhq.nasa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Thompson,  (202)  358-0514.  or 
dthomp80@hq.nasa.gov. 

SUPPLBMENTARY  INFORMATION: 

A.  Background 

NASA  is  in  the  process  of  converting 
to  a  new  Agency-wide  accounting 
software  system  that  will  include 
financial  and  procurement  data.  This 
new  software  system  is  referred  to  as  the 
Integrated  Financial  Management  (IFM) 
System  and  will  allow  NASA  to  carry 
out  its  financial  management  functions, 
execute  financial  operations  of  the 
Agency,  and  report  on  the  Agency's 
financial  status  to  internal  and  external 
customers.  The  IFM  system  requires  that 
a  specific  n\unber.  referred  to  as  the 
vendor  number,  be  entered  for  each 
vendor.  This  identifier  will  be  used  by 
finance  for  payment  piuposes  as  well  as 
by  procurement  for  other  business 
information  such  as  size  standard, 
company  address,  tax  identification 
number  and  DUNS  number.  Currently, 
the  Department  of  Defense  requires  all 
of  its  vendors  to  be  registered  in  the 
CCR  database.  When  a  vendor  registers 
in  CCR.  they  are  assigned  a  Commercial 
and  Government  Entity  (CAGE)  code, 
which  is  the  vendor  identifier  that 
NASA  has  chosen  for  its  new 
accounting  software  system. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq., 
because  an  estimated  two  thirds  of 
NASA  vendors  are  already  registered  in 
the  Defense  Logistics  Agency /Defense 
Logistics  Information  Service  (DLA/ 
DLIS)  CCR  System.  Therefore,  an  initial 
Regulatory  Flexibility  Analysis  has  not 
been  prepared.  Comments  from  small 
entities  concerning  the  affected  NASA 
FAR  Supplement  subparts  will  be 
considered  in  accordance  with  5  U.S.C. 
601. 

C  Paperworic  Reduction  Act 

An  Office  of  Management  and  Budget 
(OMB)  approval  for  data  collection  is 
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being  sought  under  44  U.S.C.  3501.  et 
seq. 

List  of  Subjects  in  48  CFR  Parts  1804, 
1812, 1852 

Govermnent  procurement. 
Tom  LiMdtke, 

Associate  Administrator  for  Procurement. 

Accordingly,  48  CFR  Parts  1804, 1812. 
and  1852  are  proposed  to  be  amended 
as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  1804, 1812,  and  1852  continues  to 
read  as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 

PART  1804-ADMINISTRATIVE 
MATTERS 

2.  Subpart  1804.74  is  added  to  read  as 
follows: 

Table  of  Contents 

Sulipart  1804.74— Central  Contractor 
Ragiatratlon 

1804.7400  Scope. 

1804.7401  Definitions. 

1804.7402  Policy. 

1804.7403  Procedures. 

1804.7404  Solicitation  provisions  and 
contract  clauses. 

AuUiority:  42  U.S.C  2473(cNl). 

Subpart  1804.74— Cantral  Contractor 
Ragiatratlon 

1804.7400  Scope. 

This  subpart  prescribes  policies  and 
procedures  for  requiring  contractor 
registration  in  the  DoD  Central 
Contractor  Registration  (CCR)  database. 

1304.7401  Dafinitlona. 

"Central  Contractor  Registration 
(CCR)  database,"  "Data  Universal 
Numbering  System  (DUNS)  number," 
"Data  Universal  Numbering  System-i4 
(DUNS+4)  niunber,"  "Commercial  and 
Government  Entity  (CAGE)  Code,"  and 
"Registered  in  the  CCR  database"  are 
defined  in  the  clause  at  1852.204-74, 
Central  Contractor  Registration. 

1804.7402  Policy. 
Prospective  contractors  must  be 

registered  in  the  CCR  database,  prior  to 
any  award  of  a  contract,  purchase  order, 
basic  agreement,  basic  ordering 
agreement,  or  blanket  pim:hase 
agreement.  This  policy  applies  to  all 
types  of  awards  except  the  following: 

(a)  Purchases  made  with  a 
Government-wide  commercial  purchase 
card. 

(b)  Awards  made  to  foreign  vendors 
for  work  performed  outside  of  the 
United  States. 

(c)  Purchases  imder  FAR  6.302-2, 
Unusual  and  Compelling  Urgency. 


1804.7403  Procedures. 

(a)(1)  The  contracting  officer  shall 
verify  that  the  prospective  awardee  is 
registered  in  the  CCR  database  using  the 
DUNS  number  or,  if  applicable,  the 
DUNS+4  number,  via  the  Internet  at 
http://www.ccr2000.cora  or  by  calling 
toll  free:  888-CCR-2423  (888-227- 
2423y,  commercial:  616-961-5757. 

(2)  Verification  of  registration  is  not 
required  for  orders  or  calls  placed  under 
contracts,  basic  agreements,  basic 
ordering  agreements,  or  blanket 
purchase  agreements  in  which  vendor 
registration  was  verified  at  the  time  of 
award  of  the  contract  or  agreement 

(b)  If  the  contracting  officer 
determines  that  a  prospective  awardee 
is  not  registered  in  the  CCR  database, 
the  contracting  officer  shall — 

(1)  If  delaying  the  acquisition  would 
not  be  to  the  detriment  of  the 
Government,  proceed  to  award  alter  the 
contractor  is  registered; 

(2)  If  delaying  the  acquisition  would 
be  to  the  detrim«it  of  the  Government, 
proceed  to  award  to  the  next  otherwise 
successful  registered  offeror,  with  the 
written  approval  of  the  Procurement 
Officer,  or 

(3)  If  the  offer  results  from  an 
invitation  for  bids,  determine  the  offer 
to  be  non-responsive  and  proceed  to 
award  to  the  next  otherwise  successful 
registered  oflieror. 

(c)  The  contracting  officer  shall 
protect  against  improper  disclosiue  of 
contractor  CCR  information. 

1804.7404  Solleltatlon  provisions  and 
eontraeiclaui 


Except  as  provided  in  1804.7402,  the 
contracting  officer  shall  use  the  clause 
at  1852.204-74,  Central  Contractor 
Registration,  in  all  solicitations  and 
contracts,  including  those  for 
commercial  items. 

PART  1812— ACQUISITION  OF 
COMMERaAL  ITEMS 

3.  In  section  1812.301,  paragraphs 
(0(i){A).  (B),  (C),  P),  (E),  (F).  (G),  (H),  (I), 
and  (J)  are  redesignated  as  (f)(i)(B),  (C), 
(D).  (E).  (F).  (G),  (H),  (I).  (J),  and  (K)  and 
new  paragraph  ((f)(i)(A)  is  added  to  read 
as  follows: 

1812.301    Solicitation  provisiont  and 
contract  dauaaa  for  the  aoquiailion  of 


(f)(i)'  •  • 

(A)  1852.204-74,  Central  Contractor 
R^stration. 


PART  1852— SOUCTTATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

4.  Section  1852.204-74  is  added  to 
read  as  follows: 

18S2.204-74   Central  Contractor 
Registration. 

As  prescribed  in  1804.7404,  insert  the 
following  clause: 
Central  Contractor  Registration  (XXX) 

(a)  Definitions.  As  used  in  this  clause — 

(1)  Centra!  Contractor  Registration  (CCR) 
database  means  the  primary  DoD  repository 
for  contractor  information  required  for  the 
conduct  of  business  with  NASA. 

(2)  Data  Universal  Number  System  (DUNS) 
number  means  the  9-digit  number  assigned 
by  Dim  and  Bradstreet  Information  Services 
to  identify  unique  business  entities. 

(3)  Data  Universal  Numbering  System  +4 
(DUNS^)  number  means  the  DUNS  number 
assigned  by  Dun  and  Bradstreet  plus  a  4-digit 
suffix  that  may  be  assigned  by  a  parent 
(controlling]  business  concern.  This  4-digit 
suffix  may  be  assigned  at  the  discretion  of  the 
parent  business  concern  for  such  purposes  as 
identifying  sub-units  or  affiliates  of  the 
parent  business  concern. 

(4)  Commercial  Government  and  Entity 
Code  (CAGE  Code)  means— 

(i)  A  code  assigned  by  the  Defense 
Logistics  Information  Service  (DLIS)  to 
identify  a  commercial  or  Government  entity; 
or 

(ii)  A  code  assigned  by  a  m«nber  of  the 
North  Atlantic  Treaty  Organization  (NATO) 
that  is  recorded  and  maintained  by  DLIS  in 
the  CAGE  master  file. 

(5)  Registered  in  the  CCR  database  means 
that  all  mandatory  information,  including  the 
DUNS  number  or  the  DUNS>4  number,  if 
applicable,  and  the  corresponding  CAGE 
code,  is  in  the  CCR  database:  the  DUNS 
number  and  the  CAGE  code  have  been 
validated;  and  all  edits  have  been 
successfully  completed. 

(b)(1)  By  submission  of  an  offer,  the  offeror 
acknowledges  the  requirement  that  a 
prospective  awardee  must  be  registered  in 
the  CCR  database  prior  to  award,  during 
performance,  and  through  final  payment  of 
any  contract  resulting  from  this  solicitation, 
except  for  awards  to  foreign  vendors 
performing  work  outside  of  the  United  States. 

(2)  The  Contracting  Officer  will  verify  that 
the  offeror  is  registered  in  the  CCR  database. 

(3)  Lack  of  registration  in  the  CCR  database 
will  make  an  offeror  ineligible  for  award. 

(4)  DoD  has  established  a  goal  of  registering 
an  applicant  in  the  CCR  database  within  48 
hours  after  receipt  of  a  complete  and  accurate 
application  via  the  Internet.  However, 
registration  of  an  applicant  submitting  an 
application  through  a  method  other  than  the 
Internet  may  take  up  to  30  days.  Therefore, 
ofiierors  thi  t  are  not  registered  should 
consider  applying  for  registration 
inmiediately  upon  receipt  of  this  solicitation. 

(c)  The  Contractor  is  responsible  for  the 
accuracy  and  .  ompleteness  of  the  data  within 
the  CCR,  and  for  any  liability  resulting  from 
the  Government's  reliance  on  inaccurate  or 
incomplete  data.  To  remain  registered  in  the 
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OCR  database  after  the  initial  registration,  the 
Contractor  is  required  to  confirm  on  an 
annual  basis  that  its  information  in  the  OCR 
database  is  accurate  and  complete. 

(d)  Offerors  and  contractors  may  obtain 
information  on  registration  and  annual 
confirmation  requirements  via  the  Internet  at 
http://www.ccr2000.com  or  by  calling  888- 
CCR-2423  (88»-227-2423). 
(End  of  clause) 

(FR  Doc  99-26040  Filed  10-5-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Admlnlatfatlon 

SO  CFR  Part  680 
[LO.  0M9MO 

Palaglea  FiatMriaa  Of  the  Waatam 
Pacific  Region 

AOBCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  (EIS); 
Notice  of  Intent  to  prepare  an 
Environmental  Assessment  (EA); 
scoping  meetings;  request  for  comments. 

summary:  NMFS  announces  its 
intention  to  prepare  an  EIS  on  Federal 
management  of  the  fishery  for  pelagic 
species  in  the  Exclusive  Economic  Zone 
(EEZ)  waters  of  the  Western  Pacific 
Region.  The  scope  of  the  EIS  analysis 
will  include  all  activities  related  to  the 
conduct  of  the  fishery  authorized  and 
managed  under  the  Fishery 
Management  Plan  for  the  Pelagic 
Fisheries  of  the  Western  Pacific  Region 
(FMP)  and  all  amendments  thereto. 
Additionally,  NMFS  announces  its 
intention  to  prepare  an  EA  on  the 
fishery  for  pelagic  species  in  the  EEZ 
waters  of  the  Western  Pacific  Region. 
The  scope  of  the  analysis  of  the  EA  will 
include  all  activities  related  to  the 
conduct  of  the  fishery  for  the  2-year 
period  NMFS  anticipates  is  necessary  to 
prepare  the  EIS.  Both  the  EIS  and  EA 
will  examine  the  impacts  of  pelagics 
harvest  on,  among  other  things,  sea 
turtles  and  seabiids. 

NMFS  will  hold  concurrent  scoping 
meetings  to  provide  for  public  input 
into  the  range  of  actions,  alternatives, 
and  impacts  that  the  EIS  and  EA  should 
consider.  Scoping  for  the  EIS  and  EA 
commences  with  publication  of  this 
document.  In  addition  to  holding  the 
scoping  meetings,  NMFS  is  accepting 
written  comments  on  the  range  of 
actions,  alternatives,  and  impacts  it 


should  be  considering  for  this  EIS,  as 

well  as  comments  on  the  scope  of  the 

EA. 

DATES:  Written  comments  will  be 

accepted  through  December  6, 1999. 

See  SUPPLBMEHTARY  INFORMATION  for 
meeting  times. 

ADDRESSES:  Written  comments  and 
requests  to  be  included  on  a  mailiag  list 
of  persons  interested  in  the  EIS  should 
be  sent  to  Marilyn  Luipold,  Pacific 
Islands  Area  Office,  NMFS,  1601 
Kapiolani  Blvd.,  Suite  1110,  Honolulu, 
HI  96814-4700. 

See  SUPPLBIENTARY  MFORMATION  for 
meeting  locations  and  special 
accommodations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Luipold,  808-973-2937  or  2935 
extension  204. 

SUPPLEMBITARY  INFORMATION:  Under  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act,  the 
United  States  has  exclusive  fishery 
management  authority  over  all  living 
marine  resources  within  the  EEZ 
between  the  seaward  boundary  of  each 
state  or  U.S.  island  possession  seaward 
to  200  nautical  miles  fitim  the  baseline 
used  to  measure  the  territorial  sea.  Tlie 
management  of  these  marine  resources 
is  vested  in  the  Secretary  of  Commerce 
and  in  eight  regional  fishery 
management  councils.  The  Western 
Pacific  Fishery  Management  Coimcil 
(Council)  has  the  responsibility  to 
prepare  FMPs  for  the  marine  resources 
that  require  conservation  and 
management  in  the  Western  Pacific 
Region.  The  National  Environmental 
Policy  Act  (NEPA)  requires  preparation 
of  EISs  for  major  Federal  actions 
significantly  impacting  the  quality  of 
the  human  environment  (40  CFR 
1502.9(a)). 

The  FMP  was  developed  by  the 
Coimcil,  and  regulations  implementing 
management  measures  were  published 
on  February  17, 1987  (52  FR  5983).  An 
EA  was  pre{>ared  for  the  action 
implementing  the  FMP.  The  FMP  has 
been  amended  seven  times,  and  NEPA 
environmental  .docimients 
(environmental  assessments,  categorical 
exclusions,  findings  of  no  significant 
impact,  and  an  EIS)  have  beoa  prepared 
for  each  FMP  and  regulatory 
amendment.  However,  many  of  these 
earlier  documents  have  become 
outdated  and/or  focused  on  individual 
management  actions,  making  it  difficult 
to  obtain  a  comprehensive  view  of 
issues  and  management  options  for  the 
fishery  as  it  exists  today.  NMFS  is 
undertaking  preparation  of  a 
comprehensive  EIS  in  order  to  analyze 
the  fishery  as  it  is  currenUy  conducted, 
to  address  any  and  all  impacts  that 


might  have  been  overlooked  in  earlier 
analyses,  and  to  improve  management 
of  the  fishery.  The  Federal  action  under 
review  is  defined  as,  among  other 
things,  all  activities  authorized  and 
managed  under  the  FMP,  as  amended. 

The  EIS  will  present  an  overall 
picture  of  the  environmental  effects  of 
fishing  as  conducted  under  the  FMP, 
rather  than  focusing  narrowly  on  one 
management  action,  and  will  include  a 
range  of  reasonable  management 
alternatives  and  an  analysis  of  their 
impacts  in  order  to  define  issues  and 
provide  clear  basis  for  choice  among 
options  by  the  public,  the  Council,  and 
NMFS.  NMFS  intends  to  assess  the 
biological  and  socio-economic  impacts 
that  result  from  regulation  of  the  pelagic 
fisheries  of  the  Western  Pacific  Region, 
including  license  limitation,  as  well  as 
present  and  potential  controls  on  effort, 
harvest  levels,  location,  timing,  and 
methods  of  fishing.  The  effiscts  on 
associated  species,  including 
interactions  with  protected  spedes,  will 
be  assessed.  NMFS  intends  to  evaluate 
the  significant  changes  that  have 
ocoured  in  the  pelagic  fisheries, 
including  the  significant  cumulative 
effects  of  changes  in  fishing  activities, 
sodo-economics,  the  environment,  and 
management.  The  assessment  will 
include  analysis  of  the  cimiulative  or 
incremental  impacts  of  actions  and 
alternatives.  Impacts  associated  with 
status  quo  management  (i.e., 
continuation  of  fishing  as  currenUy 
conducted)  will  be  presented  and 
compared  to  situations  simulating  limits 
on  fishing  areas  and/or  gears  over  all  or 
parts  of  the  management  area.  Possible 
alternatives  to  the  onrent  conduct  of 
the  fishery  include  a  range  of  area  and/ 
or  seasonal  closures  for  the  longline 
fishery,  gear  restrictions  and/or 
modifications,  including  prohibitions 
on  the  use  of  longline  gear  in  some  or 
all  of  the  management  area,  and 
adjustments  to  requirements  for 
handling  incidental  bookings  and 
takings  of  protected  species.  The 
impacts  of  EEZ  fishing  activity  and 
harvest  on  the  marine  environment  will 
be  assessed  imder  representative 
alternative  management  scenarios  that 
will  ensure  consideration  of  impacts 
that  may  reach  beyond  the  EEZ.  As  the 
nimaber  of  possible  alternatives  is 
virtually  infinite,  the  EIS  will  not 
consider  detailed  alternatives  for  every 
aspect  of  the  FMP.  Therefore,  a 
principal  objective  of  the  scoping  and 
public  input  process  is  to  identify  a 
reasonable  set  of  management 
alternatives  that,  with  adeqtiate 
analysis,  will  sharply  define  critical 
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issues  and  provide  a  clear  basis  for 
choice  among  the  alternatives. 

Issues 

The  environmental  consequences 
section  of  the  EIS  will  display  the 
impacts  of  pelagics  harvest  accruing 
wim  present  management  regulations 
and  imder  a  range  of  representative 
alternative  management  regulations  on 
Western  Pacific  ecosystem  issues.  These 
issues  include:  essential  fish  habitat 
(EFH),  target  and  non-target  species  of 
fish  (including  tunas,  swordfish,  and 
shari^),  fish  that  are  discarded,  marine 
mammals  (Hawaiian  monk  seals  and 
cetaceans),  sea  turtles,  and  seabirds 
present  in  the  Western  Pacific 
ecosystem.  In  addition,  the 
environmental  consequences  section 
will  contain  a  simunary,  inteipretation, 
and  predictions  for  socio-economic 
issues  associated  with  conduct  of  the 
fishery  on  the  following  groups  of 
individuals:  (1)  Those  who  participate 
in  harve^ng  the  fishery  resources  and 
other  living  marine  resources,  (2)  those 
who  process  and  market  the  fish  and 
fishery  products,  (3)  those  who  are 
involved  in  allied  support  industries,  (4) 
those  who  consume  nshery  products.  (5) 
those  who  rely  on  living  marine 
resources  in  the  management  area  either 
for  subsistence  needs  or  for  recreational 
benefits,  (6)  those  who  benefit  from  non- 
consumptive  uses  of  living  marine 
resources,  (7)  those  involved  in 
managing  and  monitoring  fisheries,  and 
(8)  fishing  communities. 

EA  Issues 

In  the  EA,  NMFS  intends  to  evaluate 
whether  the  conduct  of  the  current 


fisheries  over  the  next  2  years  will  have 
significant  environmental  impacts.  The 
Federal  action  imder  review  in  the  EA 
is  defined  as  all  activities  authorized 
and  managed  under  the  FMP,  as 
amended,  for  the  2-year  period 
anticipated  to  be  necessary  for 
preparation  of  the  EIS.  The  EA  will 
present  an  overall  picture  of  the 
environmental  effects  over  the  next  2 
years  of  fishing  as  conducted  under  the 
FMP.  Efforts  will  be  made  to  quantify 
and  explain  the  intensity  of  projected 
impacts  on  EFH,  target  and  non-target 
species  of  fish  (including  tunas, 
swordfish,  and  sharks),  fish  that  are 
discarded,  marine  mammals.  (Hawaiian 
monk  seals  and  cetaceans),  sea  turtles, 
and  seabirds  present  in  the  Western. 
Pacific  ecosystem.  Additionally,  the  EA 
will  evaluate  socio-economic  impacts 
associated  with  the  fishery  on  groups  of 
individuals,  including  fishing 
communities,  harvesters,  processors  and 
marketers,  consumers,  subsistence  and 
recreational  users  of  living  marine 
resoiuces  in  the  management  area,  non- 
consiunptive  users,  and  individuals 
involved  in  allied  support  industries 
and  management  and  monitoring  of  the 
fisheries.  Although  the  focus  of  the  EA 
will  be  analysis  of  impacts  associated 
with  continuation  of  fishing  as  currently 
conducted,  reasonable  alternatives  for 
application  in  the  2-year  p>eriod, 
including  area  and/or  seasonal  closures 
for  the  longline  fishery,  gear  restrictions 
and/or  modifications  including 
prohibitions  on  the  use  of  longline  gear 
in  part  or  all  of  the  management  area, 
and  adjustments  to  requirements  for 
handling  incidental  bookings  and 


takings  of  protected  species,  will  be 
addressed. 

PubUc  Involvement  and  Meeting  Times 
and  Locations 

Scoping  for  the  EIS  and  EA  begins 
with  publication  of  this  document.  An 
informational  presentation  of  the  project 
will  be  made  in  conjunction  with  the 
Council's  October  meeting  and  will  be 
at  the  Sheraton  Waikiki  Hotel,  2255 
Kalakaua  Ave.,  Honolulu,  HI,  October 
19, 1999,  at  6:30  p.m.  Subsequent 
scoping  meetings  are  planned  during 
October  and  November  for  the  Hawaii 
Islands  of  Oahu,  Maui,  Hawaii,  and 
Kauai,  and  during  November  in  Guam 
and  the  Northern  Mariana  Islands,  and 
American  Samoa.  Specific  times  and 
locations  will  be  announced  in  a 
separate  Federal  Register  document. 
The  Responsible  Program  Manager  for 
this  EIS  is  Rodney  R.  Mclnnis,  Acting 
Southwest  Regional  Administrator, 
NMFS. 

Special  Accommodations 

Requests  for  sign  language 
interpretation  or  other  auxiLary  aids 
should  be  directed  to  Marilyn  Luipold, 
(see  ADDRESSES),  808-973-2937  (voice) 
or  808-973-2941)  (fax),  at  least  5  days  . 
before  the  meeting  date. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  October  1, 1999. 
Guy  C  Matlock, 

Director,  Office  of  Sustainable  Fisheries. 
National  Marine  Fisheries  Service. 
[PR  Doc.  99-25978  Filed  10-1-99;  4:29  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  appNcaiJie  to  the 
public.  Notices  of  hearings  and  Investigations, 
oommitfe  meetings,  agency  decisions  and 
ruNngs,  detegwtions  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 


DEPARTMENT  OF  COMMERCE 

National  Oeaanic  and  Atmosphartc 
Administration 

ENVIRONMENTAL  PROTECDON 
AGENCY 


il  Nonpoint  Pollution  Control 
Program:  Approval  Daclsion  on 
Maryland  Coaatal  Nonpoint  Pollution 
Control  Program     > 

AOSICIES:  National  Oceanic  and 
Atmospheric  Administration,  U.S. 
Department  of  Commerce,  and  the  U.S. 
Environmental  Protection  Agency. 
ACTION:  Notice  of  intent  to  approve  the 
Maryland  Coastal  Nonpoint  Program. 


V.  Notice  is  hereby  given  of  the 
intent  to  fully  approve  the  Maryland 
Coastal  Nonpoint  Pollution  Control 
Program  (coastal  nonpoint  program)  and 
of  the  availability  of  Uie  draft  Approval 
Decisions  on  conditions  for  the 
Maryland  coastal  nonpoint  program. 
Section  6217  of  the  Coastal  Zone  Act 
Reauthorization  Amendments  (CZARA), 
16  U.S.C.  section  1455b,  requires  states 
and  territories  with  coastal  zone 
management  programs  that  have 
received  approval  imder  section  306  of 
the  Coastal  Zone  Management  Act  to 
develop  and  implement  coastal 
nonpoint  programs.  Coastal  states  and 
territories  were  required  to  submit  their 
coastal  nonpoint  programs  to  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  and  the  U.S. 
Environmental  Protection  Agency  (EPA) 
for  approval  in  July  1995.  NOAA  and 
EPA  conditiondly  approved  the 
Maryland  coastal  nonpoint  program  on 
October  3. 1997.  NOAA  and  EPA  have 
drafted  approval  decisions  describing 
how  Maryland  has  satisfied  the 
conditions  placed  on  its  program  and 
therefore  has  a  fully  approved  coastal 
nonpoint  program. 

NOAA  and  EPA  are  making  the  draft 
decisions  for  the  Maryland  coastal 


nonpoint  program  available  for  a  30-day 
public  comment  period.  If  no  comments 
are  received,  the  Maryland  program  will 
be  approved.  If  comments  are  received, 
NOAA  and  EPA  will  consider  whether 
such  comments  are  significant  enough 
to  affect  the  decision  to  fully  approve 
the  program. 

Copies  of  the  draft  Approval 
Decisions  can  be  found  on  the  NOAA 
website  at  httpV/www.nos.noaa.gov/ 
ocrm/czm/  or  may  be  obtained  upon 
request  from:  Joseph  P.  Flanagan, 
Coastal  Programs  Division  (N/ORM3), 
Office  of  Ocean  and  Coastal  Resource 
Management,  NOS,  NOAA,  1305  East- 
West  Highway,  Silver  Spring,  Maryland 
20910,  tel.  301-713-3121,  extension 
201.  e-mail  joseph.flanaganOno8a.gov. 

DATES:  Individuals  or  organizations 
wishing  to  submit  comments  on  the 
draft  Approval  Decisions  should  do  so 
by  November  5, 1999. 

ADDRESSES:  Comments  should  be  made 
to  Joseph  A.  Uravitch,  Chief,  Coastal 
Programs  Division  (N/0RM3),  Office  of 
Ocean  and  Coastal  Resource 
Management,  NOS,  NOAS,  1305  East- 
West  Highway,  Silver  Spring,  Maryland, 
tel.  301-713-3155  extension  195,  e-mail 
joseph.uravitchOnoaa.gov  or  to  Fred 
Suffian,  EPA  Region  3, 1650  Arch  Street 
(3WP14),  Philadelphia,  PA,  19104,  tel. 
215-814-5753.  e-mail 
suffian.fred@epa.gov. 

FOR  FURTHER  INFORMATION  CONTACT. 
Elisabeth  Morgan,  Coastal  Programs 
Division  (N/0RM3),  Office  of  Ocean  and 
Coastal  Resource  Management,  NOS, 
NOAA,  1305  East- West  Highway,  Silver 
Spring,  Maryland  20910,  tel.  301-713- 
3109,  extension  166,  e-mail 
elisabeth.morganOnoaa.gov. 

Federal  Domestic  Assistance  Catalog 
11.419  Coastal  Zone  Management  Program 
Administration. 

Dated:  October  1. 1999. 

Captain  Ted  L  Lillestokn, 

Deputy  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management, 
National  Oceanic  and  Atmospheric 
Administration. 

I.  Charles  Fox. 

Assistant  Administrator,  Office  of  Water, 
Environmental  Protection  Agency. 
[PR  Doc.  99-26060  Filed  10-5-99;  8:45  am] 
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NOAA  Climata  and  Global  Change 
Program,  Program  Announcamant 

AOENCY:  Office  of  Global  Programs, 
Office  of  Oceanic  and  Atmospheric 
Research,  National  Oceanic  and 
Atmospheric  Administration, 
Commeroe. 

ACTION:  Amendments. 


r:  This  document  amends  a 
notice  published  in  the  Fedend  Register 
July  9,1999,  regarding  the  NOAA 
Climate  and  Global  Programs.  The 
amendments  are  intended  to  change  the 
dates  for  receiving  Letters  of  Intent  and 
Full  proposals  for  the  Program  Element 
CLIVAR  and  for  PACS/GOP  Warm 
Season  Precipitation  Initiative.  All  other 
dates  remain  the  same. 
DATES:  PACS/GOP  Warm  Season 
Precipitation  Letters  of  Intent  must  be 
received  no  later  than  October  15, 1999, 
with  fiill  proposals  postmarked  on  or 
before  December  14, 1999.  CLIVAR 
research  projects  Letters  of  Intent  must 
be  received  no  later  than  October  IS, 
1999.  Full  proposals  must  be 
postmarked  on  or  before  January  7, 
2000. 

ADDRESSES:  Proposals  may  be  sent  to 
Office  of  Global  Programs,  National 
Oceanic  and  Atmospheric 
Administration,  1100  Wayne  Avenue, 
Suite  1201.  Silver  Spring,  MD  20910- 
5603. 

FOR  FURTHER  INFORMATION  CONTACT:  Irma 
duPree  at  the  above  address  or  at  phone: 
(301)  427-2089  ext  107,  Internet: 
dupreeOogp.noaa.gov. 
SUPPl.BMENrARY  INFORMATION:  The  Office 
of  Global  Programs  published  a  notice 
describing  the  Program  and  funding  area 
descriptions  on  Jtily  9, 1999.  (64  FK 
37101.)  The  program  description, 
evaluation  criteria,  selection  process, 
background  and  requirements,  as  well 
as  guidelines  for  applications  are  in  that 
notice  and  are  not  repeated  here. 

Program  Authority:  49  U.S.C.  44720(b);  33 
U.S.C  883d,  883e;  IS  U.S.C.  2904;  IS  U.S.C 
2931  et  seq.;  (CFDA  No.  11.431)— CUMATB 
AND  ATMOSPHERIC  RESEARCH. 
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'Dated:  September  30, 1999. 
Louisa  Koch. 

Deputy  Assistant  Administrator. 
|FR  Doc.  99-25967  Filed  10-5-99;  8:45  am) 
8IUJNG  OOOE  3610-KB-M 

DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospheric 
Administration 

p.D.  092899D] 

New  England  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  a  public  meeting  of  its 
Habitat  Committee  in  October,  1999. 
Recommendations  from  the  committee 
will  be  brought  to  the  full  Council  for 
formal  consideration  and  action,  if 
appropriate. 

DATES:  The  meeting  will  held  on 
Tuesday,  October  19, 1999,  at  10  a.m. 
AOORESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn.  One  Newbury  St., 
Route  1.  Peabody,  MA;  telephone:  (978) 
535-4600. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard.  Executive  Director.  New 
England  Fishery  Management  Coimcil; 
(781) 231-0422. 

SUPPLEMENTARY  INFORMATION:  The 
committee  will  continue  its  discussion 
of  objectives,  criteria,  and  a  process  for 
designating  a  habitat  research  area.  They 
also  will  discuss  development  of  a 
structured  process  for  the  identification 
and  designation  of  habitat  areas  of 
particular  concern  and  review  any 
available  information  related  to 
potential  scallop  fishing  access  in 
Closed  Area  I  and  the  Nantucket 
Lightship  Area.  There  will  be  a  brief 
closed  session  during  the  meeting  to 
select  industry  advisors. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  Council  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  those  issues  may  not  be  the  subject 
of  formal  Council  action  during  this 
meeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Act.  provided  the  public  has  been 


notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  dates. 

Dated:  September  30, 1999. 
Bruce  C.  Morehead, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-26092  Filed  10-5-99;  8:45  am] 
BIUJNQ  CODE  3S10-a-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  0901 99A] 

Marine  Mammals;  RIe  No.  738-1454-02 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Issuance  of  ]}ermit  amendment. 

summary:  Notice  is  hereby  given  that 
Permit  No.  738-1454  issued  to  Ms. 
Carole  Conway.  Genomic  Variation 
Laboratory,  Department  of  Animal 
Science,  Meyer  Hall.  University  of 
California.  Davis.  CA  95616-3322.  was 
amended  to  allow  import  and  export  of 
additional  blue  whale  samples. 
addresses:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  and  Documentation  Division. 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway.  Room  13130 
Silver  Spring.  MD  20910  (301/713- 
2289);  and 

Regional  Administrator.  Southwest 
Region.  NMFS.  501  West  Ocean  Blvd.. 
Suite  4200.  Long  Beach.  CA  90802-4213 
(562/980-^001). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Johnson  (301/713-2289). 
SUPPLEMB4TARY  INFORMATION:  The 
subject  amendment  has  been  issued 
under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  et  seq.),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216).  the  Endangered  Species  Act  of 
■  1973.  as  amended  (ESA;  16  U.S.C  1531 
et  seq.),  and  the  regulations  governing 
endangered  and  threatened  marine 
species(50  CFR  222-226). 

Issuance  of  this  permit,  as  required  by 
the  ESA.  was  based  on  a  finding  that 


such  permit  (1)  was  applied  for  in  good 
faith,  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit,  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Dated:  September  29, 1999. 
Ann  0.  Terinish, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 

(FR  Doc.  99-26091  Filed  10-5-99;  8:45  am) 
BIUJNO  OOOE  »t»-a-f 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  051299q 

Marine  Mammals;  Gray  Whale 
Research  and  Monitoring 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  report  availability. 

summary:  NMFS  conducted  a  review  of 
the  status  of  the  Eastern  North  Pacific 
stock  of  gray  whales  {Eschrichtius 
robustus),  sometimes  referred  to  as  the 
"California"  stock,  at  a  workshop  held 
by  the  National  Marine  Mammal 
Laboratory  (NMML)  in  Seattle, 
Washington,  on  March  16-17, 1999. 
Based  on  the  continued  growth  of  this 
population  (rising  at  2.5  percent 
annually;  currently  at  an  estimated 
26,600  individuals),  and  the  lack  of 
evidence  of  any  imminent  threats  to  the 
stock,  workshop  participants  agreed  to 
continue  this  stock's  classification  as 
non-threatened.  They  also  concluded 
that  abundance  monitoring  should 
continue  at  some  level  and  that,  ideally, 
research  should  continue  on  human 
impacts  to  critical  habitats.  This  stock's 
annual  migrations  along  the  highly 
populated  coastline  of  the  western 
United  States  and  their  concentration  in 
limited  winter  and  summer  areas  may 
make  them  particularly  vulnerable  to 
impacts  from  commercial  or  industrial 
development  or  local  catastrophic 
events.  The  Western  North  Pacific 
("Korean")  gray  whale  stock  has  not 
recovered  and  should  continue  to  be 
listed  as  endangered. 

"This  workshop  and  status  review 
conclude  the  5-year  assessment  of  the 
Eastern  North  Pacific  gray  whale  stock 
following  its  Jime  16. 1994.  removal 
fi-om  the  List  of  Endangered  and 
Threatened  Wildlife  and  Plants  (List). 
Since  completion  of  the  status  review. 
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the  increased  gray  whale  stranding  rate 
has  continued.  NMFS  is  ourently 
investigating  these  mortalities 
independent  of  the  already  concluded 
status  review  process  and  will  issue  a 
report  in  2000. 

ADDRESSES:  A  copy  of  the  Status  Review 
is  available  by  writing  to  Donna 
Wieting,  Acting  Chief,  Marine  Mammal 
Conservation  Division,  Office  of 
Protected  Resources,  NMFS,  1315  East- 
West  Hwy,  Silver  Spring  MD  20910- 
3282  or  fay  telephoning  the  individual 
listed  (see  FOR  FURTHER 
INFORMATION  CONTACT). 
POA  FURTHER  INFORMATION  CONTACT: 
Kenneth  R  Hollingshead.  NMFS,  301- 
713-2055. 

SUPPLEMBTTARY  INFORMATION:  Under  the 
Marine  Mammal  Protection  Act  (16 
U.S.C.  1361  et  seq.;  the  MMPA).  NMFS 
has  jurisdiction  over  most  marine 
mammal  species,  including  whales. 
Under  section  4(a)  of  the  Endangered 
Spedes  Act  (16  U.S.C.  1531  et  seq.;  the 
ESA)  and  50  CFR  part  424,  NMFS  makes 
determinations  as  to  whether  a  species 
should  be  listed  as  endangered  or 
threatened,  or  whether  it  should  be 
reclassified  or  removed  from  the  List. 
Accordingly,  NMFS  has  conducted 
comprehensive  evaluations  of  the  status 
of  the  Eastern  North  Pacific  gray  whale 
stock.  The  first  review  was  conducted  in 
1984,  followed  by  another  review  in 
1990  (56  FR  29471,  June  27, 1991). 
These  evaluations  were  conducted  in 
terms  of  factors  contained  in  section 
4(a)(1)  of  the  ESA  for  Usting  and 
delisting  actions.  The  best  available 
abundance  estimate  (21,296;  CV  = 
6.05%;  95%  Q  »  18,900  to  24,000)  and 
average  annual  rate  of  increase  (3.29%; 
SE  =  0.44%)  indicated  that  this  stock  no 
longer  met  the  standards  for 
classification  as  an  endangered  species. 
An  extensive  public  comment  period 
was  provided  (56  FR  58869,  November 
22. 1991).  On  7  January  1993  (58  FR 
3121),  NMFS  published  a  final  notice  of 
determination  that  this  whale  stock  had 
recovered  to  near  its  estimated  pre- 
exploitation  population  size.  Although 
individual  and  amiulative  impacts 
might  have  the  potential  to  adversely 
affect  these  whales,  it  was  determined 
that  this  stock  was  neither  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range,  nor  was  it  likely  to 
again  become  endemgered  within  the 
foreseeable  future.  NMFS  determined, 
therefore,  that  the  Eastern  North  Pacific 
stock  of  gray  whales  should  no  longer  be 
considered  endangered.  On  June  3, 
1994,  NMFS  announced  the  availabiUty 
of  a  draft  plan  (A  5-year  Plan  for 
Research  and  Monitoring  of  the  Eastern 
North  Pacific  Population  of  Gray 


Whales)  to  review  and  comment  on  the 
research  pertinent  to  this  decision  to 
delist  gray  whales,  as  required  under 
section  4(g)  of  the  ESA.  Effective  June 
16, 1994  (59  FR  31094),  as  a  result  of 
NMFS'  determination,  the  U.S.  Fish  and 
Wildlife  Service  (USFWS)  removed  this 
whale  stock  from  the  List  under  the 
ESA.  Concurrent  with  that  action, 
NMFS  amended  the  list  of  endangered 
species  under  its  jurisdiction  (50  CFR 
part  222),  removing  the  Eastern  North 
Pacific  gray  whale  stock.  Abimdance 
and  trends  in  the  population's  growth 
were  sufficient  to  allow  this  stock  to  be 
removed  bom  the  List  without  going 
Uirough  an  interim  consideration  period 
as  a  threatened  stock. 

Changes  to  the  listing  of  the  Eastern 
North  Pacific  gray  whale  stock  did  not 
affect  the  fact  that  the  Western  North 
Pacific  ("Korean")  gray  whale  stock  has 
not  recovered  and  should  continue  to  be 
considered  endangered. 

A  workshop  was  convened  by  NMFS 
at  NMML  in  Seattle.  Washington,  on 
March  16-17, 1999,  to  review  the  status 
of  the  Eastern  North  Pacific  stock  of  gray 
whales  based  on  research  conducted 
during  the  5-year  period  following  the 
delisting  of  this  stock.  The  workshop 
followed  guidelines  outlined  in  the 
NMFS  5-year  Plan  to  conduct  the  status 
review  and  recommend  whether  to  (1) 
continue  the  monitoring  program  for  an 
additional  5-year  period;  (2)  terminate 
the  monitoring  program;  or  (3)  consider 
changing  the  status  of  the  gray  whale 
under  the  ESA.  The  28  invited 
participants  determined  that  this  stock 
was  neither  in  danger  of  extinction,  nor 
was  it  likely  to  again  become 
endangered  within  the  foreseeable 
future,  according  to  the  determining 
factors  listed  in  section  4(a)(1)  of  the 
ESA.  Therefore,  there  was  no  apparent 
reason  to  reverse  the  previous  decision 
to  deUst  this  stock  fit>m  the  List.  There 
was  a  consensus  among  participants 
that  this  stock  of  gray  whales  should 
continue  to  be  monitored  for  an 
additional  5-year  jMriod  (1999-2004). 

Canada's  dommittee  on  the  Status  of 
Endangered  Wildlife  in  Canada  lists  the 
"Northeast  Pacific  population"  of  gray 
whale  as  "not  at  risk."  This  is  the  lowest 
category  for  animals  in  their 
classification  system,  which  also 
includes  vulnerable,  threatened, 
endangered,  extirpated,  and  extinct. 

Although  the  Eastern  North  Pacific 
stock  of  gray  whales  no  longer  receives 
protection  under  the  ESA,  it  continues 
to  be  protected  imder  the  MMPA,  and 
subsistence  take  is  managed  under 
quotas  set  by  the  International  Whaling 
Commission.  The  delisting  of  this  stock 
does  not  in  any  way  alter  the  status  of 
the  still  endangered  Western  North 


Pacific  ("Korean")  stock  of  gray  whales. 
There  is  no  allowable  commercial  take 
of  any  gray  whales,  and  the  Convention 
on  the  International  Trade  in 
Endangered  Species  regulates  the 
transportation  of  animal  parts. 
Furthermore,  if  there  is  evidence  of  a 
significant  negative  decUne  and 
research  indicates  that  such  a  change 
would  be  warranted,  this  stock  can  be 
proposed  to  be  Usted  again  as 
threatened  or  endangered  under  the 
ESA. 

This  review  concludes  the  5-year 
status  review  required  by  section  4(g)(1) 
of  the  ESA,  that  commenced  on  Jime  16, 

1994  (59  FR  31094),  when  the  USFWS 
removed  this  whale  stock  bom  the  List 

Dated:  September  29, 1999. 
Art  Jeniefs, 

Deputy  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-25925  Piled  10-5-99;  8:45  am] 
BUUNQ  CODE  H1»-2»-f 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Proposed  Collection;  Comment 
Request    Collection  of  Infonnatlon  for 
Children's  Sleepweer 

agency:  Consimier  Product  Safety 

Commission. 

action:  Notice. 

SUMMARY:  As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  Consiuner  Product 
Safiaty  Commission  (CPSC)  requests 
comments  on  a  proposed  extension  of 
approval,  for  a  period  of  three  years 
from  the  date  of  approval  by  this  Office 
of  Management  and  Budget  (0MB),  of  a 
collection  of  information  fit>m 
manufacturers  and  importers  of 
children's  sleepwear.  This  collection  of 
information  is  in  the  Standard  for  the 
Flammability  of  Children's  Sleepwear. 
Sizes  0  through  6X  and  the  Standard  for 
the  Flammability  of  Children's 
Sleepwear:  Sizes  7  through  14  and 
regulations  implementing  those 
standards.  See  16  CFR  Parts  1615  and 
16l6.  The  children's  sleepwear 
standards  and  implementing  regulations 
establish  requirements  for  testing  and 
recordkeeping  by  manufacturers  and 
importers  of  children's  sleepwear. 

'The  Commission  will  consider  all 
comments  received  in  response  to  this 
notice  before  requesting  an  extension  of 
approval  of  this  collection  of 
information  from  0MB. 

DATES:  The  Office  of  the  Secretary  must 
receive  written  comments  not  later  than 
December  6, 1999. 
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ADDRESSES:  Written  comments  should 
be  captioned  "Children's  Sleepwear, 
Collection  of  Information"  and  mailed 
to  the  Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 
Washington,  D.C.  20207,  or  delivered  to 
that  office,  room  502, 4330  East-West 
Highway,  Bethesda,  Maryland  20814. 
Written  comments  may  also  be  sent  to 
the  Office  of  the  Secretary  by  fecsimile 
at  (301)  504-0127  or  by  e-mail  at  cpsc- 
os@cpsc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  proposed 
extension  of  approval  of  the  collection 
of  information,  or  to  obtain  a  copy  of  16 
CFR  Parts  1615  and  1616,  call  or  write 
Linda  L.  Glat;:,  Office  of  Plaiming  and 
Evaluation,  Consumer  Product  Safety 
Commission,  Washington,  D.C.  20207; 
telephone  (301)  504-0416,  extension 
2226. 
SUPPLBMENTARY  INFORMATION: 

A.  The  Standards 

Children's  sleepwear  in  sizes  0 
through  6X  manufactiu«d  for  sale  in  or 
imported  into  the  United  States  is 
subject  to  the  Standard  for  the 
Flammability  of  Children's  Sleepwear: 
Sizes  0  through  6X  (16  CFR  Part  1615). 
Children's  sleepwear  in  sizes  7  through 
14  is  subject  to  the  Standard  for  the 
Flammability  of  Children's  Sleepwear: 
Sizes  7  through  14  (16  CFR  Part  1616). 
The  children's  sleepwear  flammability 
standards  require  that  fabrics,  seams, 
and  trim  used  in  children's  sleepwear  in 
sizes  0  through  14  must  self-extinguish 
when  exposed  to  a  small  open-flame 
ignition  source.  The  children's 
sleepwear  standards  and  implementing 
regulations  also  rei}uire  manufacturers 
and  importers  of  children's  sleepwear  in 
sizes  0  through  14  to  perform  testing  of 
products  and  to  maintain  records  of  the 
results  of  that  testing.  16  CFR  Part  1615, 
Subpart  B;  16  CFR  Part  1616:  Subpart  B. 
The  Commission  uses  the  information 
compiled  and  maintained  by 
manufacturers  and  importers  of 
children's  sleepwear  to  help  protect  the 
public  from  risks  of  death  or  bum 
injuries  associated  with  children's 
sleepwear.  More  specifically,  the 
Commission  reviews  this  information  to 
determine  whether  the  products 
produced  and  imported  by  the  firms 
comply  with  the  applicable  standard. 
Additionally,  the  Commission  uses  this 
information  to  arrange  corrective  actions 
if  items  of  children's  sleepwear  fail  to 
comply  with  the  applicable  standard  in 
a  maimer  that  creates  a  substantial  risk 
of  injury  to  the  public. 

OMB  approved  the  collection  of 
information  in  the  children's  sleepwear 
standuds  and  implementing  regulations 


under  control  nimiber  3041-0027. 
OMB's  most  recent  extension  of 
approval  will  expire  on  December  31, 
1999.  The  Commission  proposes  to 
request  an  extension  of  approval 
without  change  for  the  collection  of 
information  in  the  children's  sleepwear 
standards  and  implementing 
regulations. 

B.  Estimated  Burden 

The  Commission  staff  estimates  that 
about  63  firms  manufactxire  or  import 
products  subject  to  the  two  children's 
sleepwear  flammability  standards.  The 
Commission  staff  estimates  that  these 
standards  and  implementing  regulations 
will  impose  an  average  annual  burden 
of  about  1,650  hours  on  each  of  those 
firms.  That  burden  will  result  from 
conducting  the  testing  required  by  the 
standards  and  maintaining  records  of 
the  results  of  that  testing  required  by  the 
implementing  regulations,  "rhe  total 
annual  burden  imposed  by  the 
standards  and  regulations  on  all 
manufacturers  and  importers  of 
children's  sleepwear  will  be  about 
103,950  hours.  The  hourly  wage  for  the 
testing  and  recordkeeping  required  by 
the  standards  and  regulations  is  about 
$30,  for  an  aimual  cost  to  the  industry 
of  about  $3,118,500. 

The  Commission  will  expend 
approximately  three  months  of 
professional  staff  time  and  travel  costs 
annually  for  reviewing  and  evaluating 
the  records  maintained  by 
manufacturers  and  importers  of 
children's  sleepwear  subject  to  the 
standards.  The  annual  cost  to  the 
Federal  government  of  the  collection  of 
information  in  the  sleepwear  standards 
and  implementing  regulations  is 
estimated  to  be  $17,000. 

C  Request  for  Comments 

The  Commission  solicits  written 

comments  from  all  interested  persons 

about  the  proposed  collection  of 

information.  The  Commission 

s{)ecifically  solicits  information  relevant 

to  the  following  topics: 

—Whether  the  collection  of  information 
described  above  is  necessary  for  the 
proper  performance  of  the 
Coinmission's  functions,  including 
whether  the  information  would  have 
practical  utility; 

— ^whether  the  estimated  burden  of  the 
proposed  collection  of  information  is 
accurate; 

— ^Whether  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected  could  be  enhanced;  and 

— ^Whether  the  burden  imposed  by  the 
collection  of  information  could  be 
minimized  by  use  of  automated, 
electronic  or  other  technological 


collection  techniques,  or  other  forms 
of  information  technology. 

Dated:  September  29, 1999. 
Sadye  E.  Dunn. 

Secretary,  Consumer  Product  Safety 

Commission. 

[FR  Doc.  99-25893  Filed  10-5-99;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Offica  Of  the  Secretary 

U.S.  Strategic  Cofnmand  Strategic 
Adviaory  Group 

agency:  Department  of  Defense. 

USSTRATCOM. 

ACTION:  Notice. 

summary:  The  Strategic  Advisory  Group 
(SAG)  will  meet  in  closed  session  on 
October  21  and  22, 1999.  The  mission 
of  the  SAG  is  to  provide  timely  advice 
on  scientific,  technical,  and  policy- 
related  issues  to  the  Commander  in 
Chief,  U.S.  Strategic  Command,  during 
the  development  of  the  nation's  strategic 
war  plans.  At  this  meeting,  the  SAG  will 
discuss  strategic  issues  that  relate  to  the 
development  of  the  Single  Integrated 
Operational  Flan  (SIOP).  Full 
development  of  the  topics  will  require 
discussion  of  information  classified 
TOP  SECRET  in  accordance  with 
Executive  Order  12958,  April  17, 1995. 
Access  to  this  information  must  be 
strictly  limited  to  personnel  having 
requisite  security  clearances  and 
specific  need-to  know.  Unauthorized 
disclosure  of  the  information  to  be 
discussed  at  the  SAG  meeting  could 
have  exceptionally  grave  impact  upon 
national  defense. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act,  (5 
U.S.C.  App.  2),  it  has  been  determined 
that  this  SAG  meeting  concerns  matters 
listed  in  5  USC  552b(c)  and  that, 
accordingly,  this  meeting  will  be  closed 
to  the  pubUc. 

Dated:  September  30, 1999. 
LM.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  DoD. 

[FR  Doc  99-25971  Filed  10-5-99;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

DefMftmant  of  the  Navy 

Corraction  to  Notice  of  Avaiiat>ility  of 
Qovemment'Owned  Invention  for 
Licenaing 

AGENCY:  Department  of  the  Navy.  DOD. 
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action:  Annoiincement  of  correction. 

OumiARY:  The  Department  of  the  Navy 
published  in  the  Federal  Register, 
September  22, 1999  (Volume  64, 
Number  183)  Notice  of  Availability  of 
Government-Owned  Invention  for 
Licensing.  The  invention  U.S.  Patent 
Number  5,652,713  entitled  Discriminate 
Reduction  Data  Processing  is  assigned 
to  the  United  States  Government  as 
represented  by  the  Secretary  of  the  Navy 
and  is  available  for  licensing  by  the 
Department  of  the  Navy.  This 
announcement  corrects  the  invention 
patent  nimiber. 

AOOncSSES:  Requests  for  copies  of  the 
patent  cited  should  be  directed  to  Naval 
Surface  Warfare  Center,  Carderock 
Division,  Code  0117, 9500  MacArthur 
Blvd,  Wast  Bethesda,  MD  20817-5700. 
F0R1FURTHER  INFORMATION  CONTACT:  Mr. 
Dick  Bloomquist,  Director,  Technology 
Transfer,  Naval  Sur&ce  Warfare  Center, 
Carderock  Division,  Code  0117, 9500 
MacArthur  Blvd.,  West  Bethesda,  MD 
20817-5700.  telephone  (301)  227-4299. 

Dated:  September  28, 1999. 
JX.  Bodi« 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps.  U.S.  Navy,  Federal  Register 
Liaison  Officer. 
(FR  Doc  99-25924  Filed  10-5-99;  8:45  am) 


DEPARTMENT  OF  EDUCATION 

[CFDANa84.116N] 

Fund  for  the  Improvement  of 
PoetMoondary  Education— Special 
Focus  Competttion  Onvltatlonai 
Priortty:  Institutional  Cooperation  and 
Student  Mobility  In  Poslsscondary 
Education  Among  the  United  States, 
Canada  and  Mexico);  Notice  Inviting 
Application  for  New  Awards  for  Fiscal 
Yssr(FY)2000 

Purpose  ofPwffvm:  To  provide 
grants  or  enter  into  cooperative 
agreements  to  improve  postsecondary 
education  opportunities  by  focusing  on 
problem  areas  or  improvement 
approaches  in  postsecondary  education. 

Eligible  Applicants:  Institutions  of 
higher  education  or  combinations  of 
institutions  and  other  public  and  private 
nonprofit  educational  institutions  and 
agencies. 

Deadline  for  Transmittal  of 
Applications:  November  19, 1999. 

Deadline  for  Intergovernmental 
Review:  Janiiary  19,  2000. 

Applications  Available:  October  6, 
1999. 

Available  Funds:  $250,000  for  FT 
2000.  The  estimated  amount  of  funds 


available  for  awards  is  based  on  the 
Administration's  request  for  this 
program  for  FY  2000.  The  actual  level 
of  funding,  if  any,  is  contingent  upon 
final  congressional  action. 

Estimated  Range  of  Awards:  $20,000- 
25.000  for  FY  2000.  $185,000-n$205,000 
for  four-year  duration  of  grant. 

Estimated  Average  Size  of  Awards: 
$25,000  for  FY  2000.  $200,000  for  foui^ 
year  duration  of  grant. 

Estimated  Number  of  Awards:  10. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  48  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74.  75.  77,  79.  80,  82, 85, 
86,  97,  98,  and  99. 
SUPPlfMBfTARY  tNTOnMATION:  This 
program  is  a  Special  Focus  Competition 
to  support  projects  addressing  a 
particular  problem  area  or  improvement 
approach  in  postsecondary  education, 
liie  competition  also  includes  an 
invitational  priority  to  encourage 
proposals  designed  to  support  &e 
formation  of  educational  consortia  of 
American.  Canadian  and  Mexican 
institutions  to  encourage  cooperation  in 
the  coordination  of  auricula,  the 
exchange  of  students  and  the  opening  of 
educational  opportunities  throughout 
North  America.  The  invitational  priority 
is  issued  in  cooperation  with  Canada 
and  Mexico.  Canadian  and  Mexican 
institutions  participating  in  any 
consortium  proposal  responding  to  the 
invitational  priority  may  apply, 
respectively,  to  Human  RMOiut:es 
Development  Canada  and  the  Mexican 
Department  of  Public  Education  for 
additional  funding  imder  separate 
Canadian  and  Mexican  competitions. 

Priority 

Invitational  Priority 

The  Secretary  is  particularly 
interested  in  applications  that  meet  the 
following  invitational  priority. 
However,  an  application  that  meets  this 
invitational  priority  does  not  receive 
competitive  or  absolute  preference  over 
other  appUcations  (34  CFR  75.105(c)(1)). 

Invitational  Priority:  Projects  that 
support  consortia  of  institutions  of 
higher  education  that  promote 
institutional  cooperation  and  studmt 
mobility  among  the  United  States, 
Canada,  and  Mexico. 

Methods  for  Applying  Selection  Criteria 

The  Secretary  gives  equal  weight  to 
the  listed  criteria.  Within  each  of  the 
criteria,  the  Secretary  gives  equal  weight 
to  each  of  the  fectors. 


Selection  Criteria 

In  evaluating  applications  for  grants 
under  this  program  competition,  the 
Secretary  uses  the  following  selection 
criteria  chosen  from  those  listed  in  34 
CFR  75.210. 

(1)  The  significance  of  the  proposed 
project,  as  determined  by — 

(a)  The  extent  to  which  the  proposed 
project  involves  the  development  or 
demonstration  of  promising  new 
strategies  that  build  on,  or  are 
alternatives  to,  existing  strategies; 

(b)  The  likely  utility  of  the  products 
(such  as  information,  materials, 
processes,  or  techniques)  that  will  result 
from  the  proposed  project,  including  the 
potential  for  their  being  used  in  a 
variety  of  other  settings;  and 

(c)  The  importance  or  magnitude  of 
the  results  or  outcomes  likely  to  be 
attained  by  the  proposed  project, 
especially  improvements  in  teaching 
and  student  achievement. 

(2)  The  quality  of  the  design  of  the 
proposed  project,  as  determined  by — 

(a)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable;  and 

(b)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to. 
and  will  successfiiUy  address,  the  needs 
of  the  target  population  or  other 
identified  needs. 

(3)  The  adequacy  of  resources,  as 
determined  by — 

(a)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  objectives, 
design,  and  potential  significance  of  the 
proposed  project; 

(b)  The  potential  for  continued 
support  of  the  project  after  FIPSE/ 
HDRC/SEP  funding  ends,  including,  as 
appropriate,  the  demonstrated 
commitment  of  appropriate  entities  to 
such  support;  and 

(c)  The  relevance  and  demonstrated 
commitment  of  each  partner  in  the 
proposed  project  to  the  implementation 
and  success  of  the  project 

(4)  The  quality  of  the  project 
personnel,  as  determined  by — 

(a)  the  qualifications,  including 
training  and  experience,  of  key  project 
personnel;  and 

(b)  the  extent  to  which  the  applicant 
encourages  applications  for  employment 
from  persons  who  are  membera  that 
have  traditionally  been  under- 
represented  based  on  race,  color, 
national  origin,  gender,  age,  or 
disability. 

For  Applications  or  Information 
Contact:  Fund  for  the  Improvement  of 
Postsecondary  Education  (FIPSE).  U.S. 
Department  of  Education,  7th  &  D 
Streets.  SW..  Room  3100,  ROB-3, 
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Washington.  DC  20202-5175.  You  may 
also  request  application  forms  by  calling 
732-544-2504  (fax  on  demand),  or 
application  guidelines  by  calling  202- 
35&-3041  (voice  mail)  or  submitting  the 
name  of  the  competition  and  your  name 
and  postal  address  to  FIPSE@ED.GOV 
(e-mail).  Applications  are  also  listed  on 
the  FIPSE  Web  Site  <http:// 
www.ed.gov/offices/OPE/FIPSE>. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday.  For  additional 
program  information  call  Qndy  Fisher 
at  the  FIPSE  office  (202-708-5750) 
between  the  hours  of  8  a.m.  and  5  p.m.. 
Eastern  time,  Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  dociunent  in  an  alternate 
format  [e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Individuals  with  disabilities  also  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format  by  contacting  that 
person.  However,  the  Department  is  not 
able  to  reproduce  in  an  alternate  format 
the  standard  forms  included  in  the 
application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (pdf)  on  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO) 
toll  free  at  1-888-293-6498;  or  in  the 
Washington  DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Regisler.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at  http://www.access.gpo.gov/nara/ 
index.html 

Pragram  Authority:  20  U.S.C.  1138-1138d. 

Dated:  October  1, 1999. 
Claudio  Prieto, 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 

(FR  Doc  9»-26093  Filed  10-5-«9: 8:45  am] 
BUJNO  OOK  40ei-01-r 


DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services;  Office  of 
Special  Education  Programs;  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  2000 

agency:  Department  of  Education. 
ACTION:  Correction  notice. 

summary:  On  August  30, 1999,  a  notice 
inviting  applications  for  new  awards 
imder  Uie  Office  of  Special  Education 
and  RehabiUtative  Services;  Grant 
Applications  imder  Part  D,  Subpart  2  of 
the  Individuals  with  Disabilities 
Education  Act  Amendments  of  1997 
was  published  in  the  Federal  Register 
(64  FR  47310).  The  notice  contained  a 
"chart"  that  provided  closing  dates  and 
other  information  regarding  the 
transmittal  of  applications  for  the  FY 
2000  competitions.  The  chart 
inadvertently  Usted  "November  13, 
2000"  as  the  intergovenmiental  review 
deadline  date  for  one  competition.  This 
notice  provides  a  correction  to  the  chart 
on  page  47328  of  that  notice  by 
changing  the  intei^govemmental  review 
deadline  date  to  April  4,  2000  for  the 
Student  Initiated  Research  Projects 
(84.324B)  competition. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  this  notice 
contact  Debra  Sturdivant,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW,  room  3527,  Switzer 
Building,  Washington,  DC  20202-2641. 
FAX:  (202)  205-8717  (FAX  is  the 
preferred  method  for  requesting 
information).  Telephone:  (202)  205- 
8038.  Internet: 
Debra Sturdivant@ed.gov. 

Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Relay 
Service  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  a  copy  of  this  notice  in  an 
alternate  format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  by 
calling  (202)  205-8113. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
doctmients  published  in  the  Federal 
Register,  in  text  or  portable  document 
format  (PDF)  on  the  Internet  at  either  of 
the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 


toll  free  at  1-888-293-6498;  or  in  the 
Washington,  DC.  area  at  (202)  512-1530. 

Note:  The  official  version  of  a  docimient  is 
the  dociunent  published  in  the  Federal 
Register  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo/nara/ 
index.html. 

Dated:  September  30, 1999. 

Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

(FR  Doc  99-25905  Filed  10-5-99;  8:45  am) 
bujjnq  code  4oeo-oi-M 


DEPARTMENT  OF  ENERGY 

National  Study  on  Long-Term 
Stewardship  Activities  and  Issues 

AaB4CY:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  intent  to  prepare  a 
study  on  long-term  stewardship. 

summary:  The  Etepartment  of  Energy 
(DOE)  is  preparing  a  national  study  on 
long-term  stewardship  to  examine  the 
institutional  and  programmatic  issues 
facing  DOE  as  it  completes  the 
environmental  cleanup  program  at  its 
sites.  The  study,  which  vriW  incorporate 
input  from  the  public,  is  being  prepared 
to  comply  with  the  terms  of  a  settlement 
agreement  that  resolved  a  lawsuit 
brought  against  DOE  by  the  Natural 
Resources  Defense  Coimdl  and  other 
plaintiffs.  DOE  invites  the  general 
pubUc,  other  Federal  fancies.  Native 
American  Tribes,  state  and  local 
governments,  and  all  other  interested 
parties  to  comment  on  the  scope  of  the 
study. 

DATES:  The  scoping  period  will  extend 
to  January  4.  2000. 
ADDRESSES:  Comments  may  be 
submitted  in  writing  to:  Steven 
Livingstone,  Project  Manager,  U.S. 
Department  of  Energy.  PO  Box  45079, 
Washington,  DC  20026-5079;  Or 
electronically  at  www.em.doe.gov/lts  at 
to  Steven.LiYingstone@em.doe.gov;  Or 
by  fax  at  202-586-4314. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  D.  Werner,  Program  Director,  or 
Steven  Livingstone,  Inject  Manager, 
Office  of  Strategic  Planning  and 
Analysis  (EM-24).  Office  of 
Environmental  Management,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW, 
Washington.  DC  20585-0119,  phone: 
202-586-9280,  fax:  202-586-4314. 
SUPPLEMENTARY  INFORMATION:  DOE  is 
preparing  a  national  study  on  the 
possible  consequences  of  long-term 
stewardship  according  to  the  terms  of  a 
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settlement  agreement  that  resolved  a 
lawsuit  brought  against  DOE  by  the 
Natural  Resources  Defense  Council  and 
38  other  plaintifEs  (Natural  Resources 
Defense  Council,  et  al.  v.  Richardson,  et 
al..  Cxv.  No.  97-936  (SS)  (D.D.C  Dec. 
12. 1998)).  The  study,  which  will 
incorporate  input  firom  the  public,  will 
examine  the  institutional  and 
programmatic  issues  facing  DOE  as  it 
completes  the  environmental  cleanup 
program  at  its  sites.  The  settlement 
agreement  states  that,  "in  the  study. 
DOE  will  discuss,  as  appropriate, 
alternative  approaches  to  long-term 
stewardship  and  the  enviromnental 
consequences  associated  with  those 
alternative  approaches."  Long-term 
stewardship,  under  the  agreement, 
refiars  to: 

the  physical  controls,  institutions, 
infinmation  and  other  mechanisms  needed  to 
ensure  protection  of  people  and  the 
environment  at  sites  where  DOE  has 
completed  or  plans  to  complete  "cleanup" 
(e.g.,  landfill  closures,  remedial  actions, 
lemoval  actions,  and  facility  stabilization). 
This  concept  of  long-term  stewardship 
includes,  intBralia,  land-use  controls, 
monitoring,  maintenance,  and  information 
management. 

Gods 

The  goal  of  the  study  on  long-term 
stewardship  is  to  inform  decision- 
makers and  the  public  about  the  long- 
term  stewardship  issues  and  challenges 
facing  DOE,  and  the  potential  options 
for  adidrMsing  these  issues. 

Hie  study  will: 

•  Describe  DOE'S  long-term 
stewardship  responsibilities,  the  status 
of  ciinent  and  ongoing  stewardship 
obligations,  activities  and  initiatives, 
and  the  olans  for  future  activities. 

•  Analyze  the  national  issues  that 
DOE  needs  to  address  in  planning  for 
and  conducting  long-term  stewardship 
activities. 

-    •  Promote  information  exchange  on 
long-term  stewardship  among  DOE. 
Tribal  nations,  state  and  local 
governments,  and  private  citizens. 
The  study  is  not  intended  to: 

•  Be  a  National  Environmental  Policy 
Act  (NEPA)  document  or  its  functional 
equivalent 

•  Identify  or  address  site-specific 
issues,  except  as  examples  in  the 
context  of  presenting  national  issues. 

•  Address  issues  specific  to  nuclear 
stockpile  stewardship,  other  activities 
related  to  national  security,  or  the 
Central  Internet  Database  required  by 
the  settlement  agreement. 

Long-Tenn  Stewardship  Study 
Development  Process 

According  to  the  terms  of  the 
settlement  agreement.  DOE  will  follow 


the  President's  Coimdl  on 

Environmental  Quality  (CEQ)        

procedures  for  public  scoping.  40  CFR 
150l.7(a)(l)-(2).  even  though  this  study 
will  not  be  a  NEPA  document  or  its 
functional  equivalent.  This  process  will 
provide  DOE  with  input  about  the 
topics  and  issues  that  should  be 
included  in  the  study,  within  the 
general  parameters  established  by  the 
settlement  agreement.  Scoping  includes 
opportunities  for  interested  parties  to 
leam  about  the  goals  of  the  study, 
comment  on  what  issues  or  topics  the 
study  should  consider,  and  discuss  key 
elements  of  the  study  with  DOE  staff. 
DOE  will  consider  all  relevant 
comments  and  suggestions  in 
developing  the  scope  of  the  study.  Once 
the  scoping  process  is  completed,  DOE 
will  make  publicly  available  a  siunmary 
document  describing  how  comments 
were  considered.  To  ensiire 
consideration  in  the  preparation  of  the 
study,  scoping  comments  should  be 
transmitted  or  postmarked  by  the  date 
indicated  at  the  beginning  of  this 
Notice.  Comments  submitted  after  that 
date  will  be  considered  to  the  extent 
practicable.  DOE  encourages  the  public 
to  submit  comments  throiigh  an  &temet 
Web  Site  {www.ein.doe.gov/lts),  as  this 
will  provide  an  opportunity  for 
commentors  to  track  the  progress  of 
their  comments  on  the  Web  Site.  All 
comments  received  will  be  made 
available  for  review  on  the  Web  Site. 

E)OE  is  conducting  a  public  scoping 
workshop  from  8:30  a.m.-ll:30  a.m.. 
October  28, 1999  at  the  Oak  Ridge  Mall, 
Community  Room,  333  Main  Street,  Oak 
Ridge,  Tennessee,  37830  to  provide  an 
opportimity  for  information  exchange 
and  constructive  discussions  between 
DOE  and  interested  parties  on  the  types 
of  issues  DOE  should  examine  in  the 
long-term  stewardship  study.  This 
workshop  is  scheduled  to  coincide  with 
a  related  meeting  on  October  26-27. 
1999  for  site-specific  advisory  boards 
focusing  on  long-term  stewardship.  At 
this  workshop,  DOE  staff  will  discuss 
the  objectives  of  the  study  and  the  study 
process,  describe  how  public  input  will 
be  incorporated  into  the  study,  and 
address  questions.  The  facilitated 
workshop  will  provide  for  interaction 
among  participants  so  as  to  promote  full 
and  open  discussion.  Any  member  of 
the  public  desiring  further  information 
concerning  the  workshop  on  the  long- 
term  stewardship  study  can  contact 
James  D.  Werner  or  Steven  Livingstone 
at  the  address  and  phone  numbers 
provided  above. 

In  addition  to  this  workshop,  DOE  is 
piusuing  opportunities  to  inform  the 
public  about  the  study  and  the  scoping 
process.  These  will  include  using 


existing  forums  and  entities,  such  as  the 
Environmental  Management  Advisory 
Board,  Site-Specific  Advisory  Boards, 
and  State  and  Tribal  Governments 
Working  Group,  and  other  stakeholder 
organizations  examining  issues  which 
relate  to  issues  to  be  examined  in  the 
study. 

Based  on  the  results  of  the  scoping 
process,  DOE  will  prepare  a  draft  study 
that  will  be  released  for  public 
conmient.  We  anticipate  issuing  a  draft 
study  in  Spring  2000.  The  public  review 
process  for  the  study  will  meet  certain 
DOE  requirements  for  public  review.  10 
CFR  1021.313,  made  applicable  imder 
the  terms  of  the  settlement  agreement. 
This  process  is  intended  to  allow  public 
comment  on  the  draft  study  that  DOE 
will  use  to  complete  the  final  study. 
DOE  will  issue  a  Notice  of  Availability 
describing  the  public  review  process  for 
the  draft  study.  A  public  comment 
period  will  extend  for  no  less  than  45 
days  after  publication  of  the  draft  study. 
DOE  will  prepare  a  final  study, 
including  a  comment  response  summary 
document,  for  release  to  the  public. 

Background 

In  the  last  decade,  DOE  has  made 
significant  progress  in  its  cleanup 
program  to  reduce  risks  and  "mortgage" 
costs  for  maintaining  safe  conditions  at 
its  sites.  DOE'S  experience  in  planning 
and  completing  cleanups  has 
demonstrated  that  cleanup  to  levels 
acceptable  for  imrestricted  use  will  not 
be  accomplished  at  many  sites.' 
Residual  contamination,  buried  waste, 
and  other  hazards  mav  remain  at  sites 
after  cleanup  is  completed  for  several 
reasons: 

•  Technical  and  Economic 
Limitations — ^There  are  a  niunber  of 
situations  where  no  acceptable 
remediation  strategy  exists  because  of 
the  type  of  contaminant  and/or  its 
location.  Even  when  current 
remediation  technologies  can  restore 
sites  and  facilities  to  conditions  suitable 
for  unrestricted  use,  the  cost  of  doing  so 
may  be  prohibitive. 

•  Worker  Health  and  Collateral 
Ecological  Impacts — In  determining  the 
remediation  approach  for  particular 
sites,  it  is  necessary  to  balance  the  short- 
term  risk  to  workers  with  the  potential 
longer-term  risk  to  the  general  public 
and  the  environment.  In  addition,  there 
are  situations  where  remedial  actions 
would  result  in  significantly  greater 


■  Estimating  the  Cold  War  Mortgage:  The  1995 
Baseline  Environmental  Management  Report 
(Volumes  1  ft  2),  March  1995.  DOE/EM-0232.  The 
1996  Baseline  Environmental  Management  Report 
(Volumes  1.  2,  ft  3),  June  1996.  OOE/EM-0290. 
Accelerating  Cleanup:  Patlu  to  Closure,  June  1996, 
DOE/EM-0362. 
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ecological  damage  than  if  the 
contaminated  site  was  left  imdisturbed. 

Whenever  site  cleanup  does  not  result 
in  the  site's  release  for  unrestricted  use, 
DOE  anticipates  that  long-term 
stewardship  will  be  necessary. 

Related  Information 

DOE  is  developing  a  background 
document.  From  Cleanup  to 
Stewardship,  A  Companion  Report  to 
'Paths  to  Closure'  and  Backgroimd 
Infimnation  to  Support  the  Scoping 
Process  Required  fbr  the  1999  PEIS 
Settlement  Study  that  provides  the  best 
available  information  on  DOE's  long- 
term  stewardship  obligations,  activities, 
and  related  issues.  This  background 
document  may  assist  persons  interested 
in  submitting  scoping  comments  by 
providing  a  basis  for  more  informed 
discussion  of  stewardship  needs,  and 
the  potential  links  between  existing  and 
future  cleanup  decisions  (such  as  risks, 
costs,  technologies,  and  future  land  use) 
and  the  level  of  effort  required  to 
conduct  long-term  stewardship 
activities.  The  primary  source  of 
information  and  assvimptions  about 
DOE  sites  is  the  data  set  used  to  develop 
the  1998  Accelerating  Cleanup:  Paths  to 
Closure  report.  DOE  is  using  this 
information  to  identify  sites  where 
contaminated  fedlities,  water,  soil,  and/ 
or  engineered  units  would  likely  remain 
after  cleanup  is  complete,  and  to 
estimate  the  scope  of  long-term 
stewardship  activities  needed.  The 
background  document  is  anticipated  to 
be  available  this  month.  When  available, 
copies  of  the  backgroimd  document  or 
other  related  information  can  be 
obtained  by  contacting: 

•  The  Internet  Web  Site  at 
www.em.doe.gov/lts,  which  contains 
information  on  long-term  stewardship 
related  issues  produced  by  DOE  and 
outside  sources. 

•  The  Center  for  Enviroiunental 
Management  Information,  955  L'Enfant 
Plaza,  North,  SW,  Suite  8200, 
Washington,  DC  20024, 1-800-736- 
3282  ("1-800-7EM-DATA"),  in  DC, 
202-863-5084. 

•  DOE  Reading  Rooms  (for  locations 
of  the  DOE  Reading  Rooms  or  other 
public  information  repositories 
containing  backgroimd  information, 
please  contact  the  Center  for 
Environmental  Management 
Information  at  the  above  address  and 
telephone). 


Signed  in  Washington  DC,  this  30th  day  of 
September,  1999. 
James  D.  Werner, 

Director,  Office  of  Strategic  Planning  and 
Analysis,  Office  of  Environmental 
Management. 
IFR  Doc.  99-26030  Filed  10-5-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Science;  Basic  Energy 
Sciences  Advisory  Committee,  Meeting 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notices  announces  a 
meeting  of  the  Basic  Energy  Sciences 
Advisory  Committee  (BESAC).  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463, 86  Stat.  770)  requires  that  public 
notice  of  these  meetings  be  announced 
in  the  Federal  Register. 
dates:  Wednedsay,  November  3, 1999, 
8:30  a.m.  to  5:30  p.m.;  Thursday, 
November  4, 1999, 8:30  a.m.  to  12  p.m. 
ADDRESSES:  Gaithersburg 
Washingtonian  Marriott  Center,  9751 
Washingtonian  Boulevard,  Gaithersbui^, 
MD  20878. 
FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  Long;  OfBce  of  Basic  Energy 

Sciences:  U.  S.  Department  of  Energy; 

19901  Germantown  Road;  Germantown, 

MD  20874-1290;  Telephone:  (301)  903- 

5565. 

SUPPLBMENTARY  INFORMATION: 

Purpose  of  the  Meeting:  The  purpose 
of  this  meeting  is  to  provide  advice  and 
guidance  with  respect  to  the  basic 
energy  sciences  research  program. 

Tentative  Agenda:  Agenda  will 
include  discussions  of  the  following: 
Wednesday,  November  3, 1999 

•  Welcome  and  Introduction 

•  Remarks  from  Dr.  Martha  Krebs, 
Director,  Office  of  Science 

•  News  from  Basic  Energy  Sciences 

•  Discussion  on  implementing  a 
research  program  in  Complex 
Systems 

•  Brief  overviews  of  the  programs  in 
BES 

Thursday,  November  4, 1999 

•  Review  of  the  1999-2000  charge  to 
BESAC  and  updates  of  ongoing 
activities 

•  Overview  of  the  Intense  Pulsed 
Neutron  Source  at  Ai^gonne 
National  Laboratory 

•  Overview  of  the  Manuel  Lujan,  Jr. 
Neutron  Scattering  Center  at  Los 
Alamos  National  Laboratory 

Public  Participation:  The  meeting  is 
open  to  the  public.  If  you  would  like  to 
file  a  written  statement  with  the 


Committee,  you  may  do  so  either  tiefore 
or  after  the  meeting.  If  you  would  like 
to  make  oral  statements  regarding  any  of 
the  items  on  the  agenda,  you  should 
contact  Sharon  Long  at  301-903-6594 
(fax)  or  shown  Jong&science.doe.gov  (e- 
mail).  You  must  make  your  request  for 
an  oral  statement  at  least  5  business 
days  prior  to  the  meeting.  Reasonable 
provision  will  be  made  to  include  the 
scheduled  oral  statements  on  the 
agenda.  The  Chairperson  of  the 
Committee  will  conduct  the  meeting  to 
facilitate  the  orderly  conduct  of 
business.  Public  comment  will  follow 
the  10-minute  rule. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  within  30  days  at  the  Freedom 
of  Information  Public  Reading  Room; 
lE-190,  Forrestal  Building;  1000 
Independence  Avenue,  SW; 
Washington,  DC  20585;  between  9  aon. 
and  4  p.m.,  Monday  through  Friday, 
except  holidays. 

Issued  in  Washington,  DC  on  October  1, 
1999. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
OffitXT. 
(PR  Doc.  99-26027  Filed  lO-S-99: 8:45  am) 

BIUJNQCOOE  MS0-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Adviaory  Board,  Paducah; 
Meeting 

AOENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  open  meeting. 

summary:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Paducah.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATE:  Thursday,  October  21, 1999:  6 
p.m. — 8:30  p.m. 

ADDRESS:  Paducah  Information  Age  Park 
Resource  Center,  2000  McCracken  Blvd., 
Paducah,  Kentucky,  42001. 
FURTHER  INFORMATION  CONTACT:  John  D. 
Sheppard,  Site  Specific  Advisory  Board 
Coordinator,  Department  of  Energy 
Paducah  Site  Office,  Post  Office  Box 
1410,  MS-103,  Paducah,  Kentucky 
42001,  (502)  441-6804. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration  and  waste 
management  activities. 
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•  Call  to  order 

•  Minutes 

•  Public  cominents  and  questions 

•  Update  on  IXK's  Environmental  Health 
investigation  of  environmental,  health  and 
safety  concerns 

•  Inibnnation  handouts 

•  Pragnm  status  and  updates: 
Environmental  Management  and 

Enrichment  Facilities 
Depleted  Uranium  Hexafluoride 
Scrap  metal 
Surfece  water  operable  unit  woric  plan 

•  Sit»-%vide  cumiuative  efilBcts 

•  Programmatic  presentations: 

Land  Use  Control  Assurance  Plan  (LUCAP) 
Waste  Area  Group  6 

•  SSAB  committee  reports: 
Community  relations — ^iudy  Ingram 
Consultant— Bill  Tanner 
Membership — Nola  Courtney 

•  Action  items  from  Septembw  meeting 

•  SSAB  reoMnmendations  status 

•  Administrative  issues: 
Notification  of  members  regarding  neiws 

items 

Review  of  the  SSAB  draft  work  plan 

Future  tours 

Financial  update 

Chairs  Meeting  report 

Upcoming  Stewardship  conference  in  Oak 
Ridge 

Public  Participation:  The  meeting  is  open 
to  the  public.  Written  statements  may  be  filed 
with  the  Committee  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make  oral 
statements  pertaining  to  agenda  items  should 
contact  John  D.  Sheppard  at  the  address  or 
telephone  number  listed  above.  Requests 
must  be  received  5  days  prior  to  the  meeting 
and  reasonabfe  provision  will  be  made  to 
include  the  presentation  in  the  agenda.  The 
Deputy  Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
bshion  that  will  fecilitate  the  orderly 
conduct  of  business.  Each  individual  wishing 
to  make  public  comment  will  be  provided  a 
maximum  of  S  minutes  to  present  their 
comments  at  the  end  of  the  meeting. 

Minutes:  The  minutes  of  this  meeting  wrill 
be  available  for  public  review  and  copying  at 
the  Freedom  of  Information  Public  Reading 
Room,  lE-190,  Forrestal  Building,  1000 
Independence  Avenue,  SW,  Washington,  DC 
20585  between  9  a.m.  and  4  p.m.,  Monday- 
Friday,  except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Department  of 
Energy's  Environmental  Information  Center 
and  Reading  Room  at  175  Freedom 
Boulevard,  Highway  60,  Kevil,  Kentucky 
between  8  a.m.  and  5  p.m.  on  Monday  thru 
Friday  or  by  writing  to  John  D.  Sheppard, 
Department  of  Energy  Paducah  Site  Office, 
Poet  Office  Box  1410,  MS-103,  Paducah, 
Kentucky  42001  or  by  calling  him  at  (502) 
441-«804. 

Issued  at  Washington,  DC  on  October  1, 
1999. 

RachdM.Sumwl. 

Deputy  Advisory  Committee  Management 
Officer 
(PR  Doc  99-26025  Piled  10-5-99;  8:45  am] 


DEPARTMENT  OF  ENERQY 

Envkonmental  Management  Slt»> 
Specific  Advtoory  Board,  Pantax  Piant; 
Meeting 

AOenCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  annotmces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Pantex  Plant. 
AmariUo,  Texas.  The  Federal  Advisory 
Committee  Act  (Pub.  L.  No.  92-463. 86 
Stat.  770)  requires  that  public  notice  of 
these  meetings  be  announced  in  the 
Federal  Register. 

DATE  AND  TIME:  Tuesday.  October  19. 

1999:  1:30  p.m.-5  p.m. 

ADDRESS:  Radisson  Inn.  1  H  40  East. 

AmariUo.  TX. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 

S.  Johnson,  Assistant  Area  Manager, 

Department  of  Energy.  AmariUo  Area 

Office.  P.O.  Box  30030,  AmariUo.  TX 

79120  (806) 477-3125. 

SUPPLBMBITARY  INFORMATION:  Purpose  of 

the  Board:  The  purpose  of  the  Board  is 

to  advise  the  Department  of  Energy  and 

its  regulators  in  the  areas  of 

enviroiunental  restoration,  waste 

management,  and  related  activities. 

Tentative  Agenda 

1:30    Welcome-Agenda  Review-Approval  of 

minutes 
1:45    Co-Chair  Comments 
2:00    Task  Force/Subcommittee  Reports 
2:15    Ex-Officio  Reports 
2:30    Updates-Occurrence  Reports-DOE 
3:00    Break 
3:15    Environmental  Restoration/Off-Site 

Activities  Update 
4:15    Closing  Remarks 
4:30    Public  Comments 
5:00    Adjourn 
5:00-7:00    Public  Meeting:  Update  of  Pantex 

Environmental  Restoration  Program 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  shotild 
contact  Jerry  Johnson's  office  at  the 
address  or  telephone  number  Usted 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  every 
reasonable  provision  will  be  made  to 
accommodate  the  request  in  the  agenda. 
The  Deputy  Designated  Federal  Official 
is  empowered  to  conduct  the  meeting  in 
a  fashion  that  wiU  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  wiU 
be  provided  a  maximiun  of  5  minutes  to 
present  their  comments.  This  notice  is 
published  less  than  15  days  in  advance 


of  the  meeting  due  to  programmatic 
issues. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  pubUc  review  and 
copying  at  the  Pantex  PubUc  Reading 
Rooms  located  at  the  AmariUo  CoUege 
Lynn  Library  and  Learning  Center.  2201 
South  Washington.  AmariUo,  TX  phone 
(806)  371-5400.  Hom^  of  operation  are 
from  7:45  am  to  10  p.m.  Monday 
through  Thursday;  7:45  am  to  S  p.m.  on 
Friday;  8:30  am  to  12  noon  on  Saturday; 
and  2  p.m.  to  6  p.m.  on  Simday.  except 
for  Federal  hoUdays.  Additionally,  there 
is  a  PubUc  Reading  Room  located  at  the 
Carson  County  PubUc  Library,  401  Main 
Street.  Panhandle,  TX  phone  (806)  537- 
3742.  Hours  of  operation  are  from  9  am 
to  7  pm  on  Monday;  9  am  to  5  p.m. 
Tuesday  through  Friday;  and  closed 
Saturday  and  Sunday  as  well  as  Federal 
HoUdays.  Minutes  will  also  be  available 
by  writing  or  calling  Jerry  S.  Johnson  at 
the  address  or  telephone  niunber  Usted 
above. 

Issued  at  Washington,  DC  cm  October  1. 
1999. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc.  99-26026  Filed  10-5-99;  8:45  am] 
■MLUNO  OOOC  MSe-01-P 


DEPARTMENT  OF  ENERQY 

Federal  Energy  Regulatory 
Conuniaalon 

[Docket  No.  RP99-614-000] 

Destin  Pipeline  Company,  LLC; 
Notice  of  Proposed  Changes  to  FERC 
Gas  Tariff 

September  30, 1999. 

Take  notice  that  on  September  29, 
1999,  Destin  Pipeline  Company,  L.LC 
(Destin)  tendered  for  filing  a  limited  rate 
fiUng  pursuant  to  Section  4  of  the 
Natural  Gas  Act,  15  U.S.C.  717(c)(1988) 
(NGA). 

Destin  states  that  this  filing  was  made 
in  accordance  with  Destin 's  July  24. 

1996  AppUcation  for  Certificate  of 
PubUc  Convenience  and  Necessity,  as 
amended  by  Destin's  March  14, 1997 
Amendment  to  Application  for 
Certificate  of  PubUc  Convenience  and 
Necessity  (AppUcation),  which  was 
approved  by  the  Federal  Energy  . 
Regulatory  Commission  (Commission) 
in  its  Preliminary  Determination  on 
Non-Environmental  Issues  and  Issuance 
of  Blanket  Certificate  issued  on  June  27, 

1997  (Preliminary  Determination),  and 
its  Order  on  Rehearing  and  Issuing 
Certificates  dated  November  17, 1997 
(November  17  Order)  in  Docket  Nos. 
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CP96-655-000  and  001,  CP96-656-0G0 
and  001,  and  CP96-65  7-000  and  001. 

Destin  submitted  for  filing  the 
following  revised  sheets  to  its  FERC  Gas 
Tariff,  CMginal  Volume  No.  1,  to  be 
effective  November  1. 1999: 

Primary  Sheets 

Second  Revised  Sheet  No.  5 
Second  Revised  Sheet  No.  6 
Second  Revised  Sheet  No.  7 

Alternate  Sheets 

First  Alternate  Second  Revised  Sheet  No.  5 
First  Alternate  Second  Revised  Sheet  No.  6 
First  Alternate  Second  Revised  Sheet  No.  7 

Destin  has  requested  an  effective  date 
of  November  1, 1999. 

Destin  states  that  the  purpose  of  this 
instant  filing  is  to  adjust  its  rates  under 
Rate  Schedules  FT-1,  FT-2,  and  IT  (i) 
to  reflect  its  actual  cost  of  constructing 
its  Destin  Pipeline  Facilities  and  (ii)  to 
reflect  a  lower  depreciation  rate. 
Specifically,  Destin  proposes  to  increase 
the  maximum  Monthly  Reservation  Rate 
under  Rate  Schedules  FT-1  and  FT-2 
from  $7.19  to  $8.22  and  the  daily 
Reservation  Rate  tmder  Rate  Schedules 
FT-1  and  FT-2  and  the  Daily  Overrun 
Rate  imder  Rate  Schedule  FT-2  from 
$0.24  (inclusive  of  the  transportation 
component)  to  $0,274. 

Destin  also  seeks  to  increase  the 
maximum  transportation  rate  under 
Rate  Schedule  IT  &t>m  24.0(  to  27.4(. 
Destin  states  that  these  rates  are  set  forth 
in  the  primary  tariff  sheets. 

Destin  also  filed  alternate  tariff  sheets 
that  reflect  only  the  rate  increase 
resulting  fit}m  the  increase  in  the  capital 
cost  of  the  Destin  Pipeline  facilities. 
Destin  states  that  the  alternate  sheets  are 
posed  to  preserve  the  timeliness  of  the 
compliance  rate  increase  filing  in  the 
event  of  a  challenge  to  Destin's 
proposed  depreciation  rate  change. 

Destin  states  that  copies  of  the  filing 
will  be  served  upon  its  shippers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room.  This  filing  may  be  viewed  on  the 

web  at  http://www.ferc.fed.us/online/ 

rims.htm  (call  202-208-2222  for 

assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  9»-26018  Filed  10-5-99;  8:45  am] 

BILUNQ  COOE  tiT^^-0^^^^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PR99-16-000] 

Dow  Intrastate  Gas  Company;  Notice 
of  Shortened  Comment  Period 

September  30, 1999. 

On  September  28, 1999,  Dow 
Intrastate  Gas  Company  (DIGCO)  filed  a 
proposed  Stipulation  and  Agreement 
reflecting  an  uncontested  Settlement 
Offer  (Offer)  filed  in  this  proceeding 
pursuant  to  Rule  602  of  the 
Commission's  Regulations  (18  CFR 
385.602).  DIGCO  also  requested  a 
shortened  comment  period  under  Rule 
602(f).  There  are  no  interveners  in  this 
proceeding. 

For  good  cause  shown,  the 
Commission  directs  the  establishment  of 
a  shortened  comment  period  under  Rule 
602(f),  and  requires  initial  comments  on 
the  Offer  to  be  filed  on  or  before  October 
5, 1999,  with  reply  comments  due  by 
October  8, 1999. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-26024  Filed  10-5-99;  8:45  am] 
BiUJNQ  CODE  CriT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodcet  No.  RP9»-176-007] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Proposed  Change 
in  FERC  Gas  Tariff 

September  30, 1999. 

Take  notice  that  on  September  27, 
1999,  Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
be  a  part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  First  Revised 
Sheet  No.  26A,  to  be  effiective 
September  25, 1999. 

Natural  states  that  the  purpose  of  this 
filing  is  to  implement  a  Negotiated  Rate 
transaction  with  Aquila  Energy 
Marketing  Corporation  under  Rate 
Schedule  FTS  pursuant  to  Section  49  of 


the  General  Terms  and  Conditions  of 
Natural's  tariff.  Natural  will  submit  a 
copy  of  the  executed  service  agreement 
shortly. 

Natural  requested  waiver  of  the 
Commission's  Regulations,  including 
the  30-day  notice  requirement  of 
Section  154.207,  to  the  extent  necessary 
to  permit  First  Revised  Sheet  No.  26A 
to  become  effective  September  25, 1999. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  its  customers, 
interested  state  regulatory  commissions 
and  all  parties  set  out  on  the  official 
service  list  at  Docket  No.  RP99-176. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  PubUc  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwrood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-26014  Filed  10-5-99;  8:45  am] 

BIUJNG  CODE  •riT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  CP99-637-000] 

Northwest  Pipeline  Corporation;  Notice 
of  Request  Under  Blanket 
Authorization 

September  30, 1999. 

Take  notice  that  on  September  29, 
1999,  Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
aty,  Utah  84158.  filed  in  Docket  No. 
CP99-627-000,  a  request  for  approval  to 
abandon  its  operation  of  metering 
facilities  owned  by  Northwest  Natural 
Gas  Company  (NW  Natural)  at 
Northwest's  Weyerhaeuser  Tree  Farm 
Tap  delivery  point  in  Marion  County, 
Oregon;  all  as  more  fully  set  forth  in  the 
request  that  is  filed  with  the 
Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  bttp://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 


54284 


Federal  Register /Vol.  64,  No.  193 /Wednesday.  October  6,  1999 /Notices 


Northwest  states  that  NW  Natural  has 
agreed  to  assiime  responsibihty  for  the 
operation  and  maintenance  of  the 
subject  faciUties. 

Any  questions  regarding  this 
application  should  be  directed  to  Gary 
K.  Kotter.  Manager,  Certificates, 
Northwest  Pipeline  Corporation,  295 
Chipeta  Way,  Salt  Lake  Qty,  Utah 
84108,  (801)  584-7117.  Any  person  or 
the  Commission  Staff  may,  within  45 
days  after  issuance  of  the  instant  notice 
by  the  Commission,  file  pursuant  to  rule 
214  of  the  Commission's  Procedural 
Rules  (18  CFR  285.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  section  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefore,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursiiant  to  section  7  of 
the  Natural  Gas  Act. 
Ltamvod  A.  WaiMii,  Jr^ 
Acting  Secretaiy. 

(PR  Doc.  99-26020  Piled  lO-S-99;  8:45  am] 
MUMQ  COOK  cnr-OMs 


DEPARTMENT  OF  ENERGY 

Fedaral  Energy  Regulatory 
Commlaaion 

[DoGket  Noe.  MQ9»-27-000;  MQM-2a-000; 
MQM-29-000;  and  MQM-3O-O00] 

PanluNKMe  EaaiMn  Plpa  Una  Co.; 
Souttiwaat  Qaa  Storaga  Co.;  Trunklina 
Qaa  Co.;  and  Trunklina  LNQ  Co.; 
Notieaofniing 

September  30, 1999. 

Take  notice  that  on  September  24, 
1999,  Panhandle  Eastern  Pipe  Line  Co. 
(PEPL),  Southwest  Gas  Storage  Co. 
(Southwest),  Trunkline  Gas  Co. 
(Trunkline)  and  TrunklineNG  Co. 
(Tnmkline  LNG)  filed  revised  standards 
of  conduct  under  Order  Nos.  497  et 


seq.,^  Order  Nos.  566  et  seq?  and  Order 
No.  599.3 

PEPL,  Southwest,  Tnmkline  and 
Trunkline  LNG  state  that  their  filings 
reflect  their  acquisition  by  CMS  Energy 
Corporation,  effective  March  29, 1999, 
and  that  they  no  longer  share  telephone 
equipment,  computer  systems  or  Local 
Area  Networks  with  their  marketing 
affiliates. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filings  shoidd  file  a  motion 
to  intervene  or  protest  in  each 
proceeding  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426,  in 
accordance  with  rules  211  or  214  of  the 
Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211  or  385.214). 
All  such  motions  to  intervene  or  protest 
should  be  filed  on  or  before  October  15, 
1999.  Protests  will  be  considered  by  the 
Commission  in  detennining  the 
appropriate  action  to  be  taken  but  moII 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene  in  each  proceeding.  Copies  of 
these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  These  filings  may  be  viewed 
on  the  web  at  http://www.fiBrc.fiBd.us/ 


<  Ordar  No.  497.  53  FR  22139  Qune  14  1988), 
FERC  Sut*.  a  Regs.  1986-1990 1 30.82Q  (1988); 
Order  No.  497-A  order  on  rehearing.  54  FR  52781 
(December  22, 1989),  FERC  Stats,  ft  Reg*.  1988- 
1990  1 30.868  (1989);  Order  No.  497-B,  ordet 
extending  sunset  date,  55  FR  53291  (December  28, 
1990).  FERC  SUts.  ft  Regs.  1986-1990  f  30,908 
(1990);  Order  No.  497-C,  order  extending  sunset 
date.  57  FR  9  Oanuary  2, 1992),  FERC  Stats,  ft  Rags. 
1991-1996  1 30,934  (1991).  rehearing  denied,  57  FR 
5815  (February  18. 1992).  58  FERC  1 61.139  (1992): 
Tenneco  Gas  v.  FERC  (affirmed  in  part  and 
remanded  in  part),  969  F.2d  1187  (D.C  Cir.  1992): 
Order  No.  497-D,  order  on  remand  and  extending 
sunset  date.  57  FR  58978  (December  14, 1992). 
FERC  Stats,  ft  Regs.  1991-1996 1 30,958  (December 
4, 1992);  Order  No.  497-E,  order  on  rehearing  and 
extending  sunset  date.  59  FR  243  (January  4, 1994), 
FERC  Stats,  ft  Regs.  1991-1996 1 30.958  (December 
23, 1993);  Order  No.  497-F,  order  denying 
rehearing  and  granting  clarification,  59  FR  15336 
(April  1. 1994),  66  FERC  1 61.347  (Marcb  24, 1994): 
and  Order  No.  497-G,  order  extending  sunset  date, 
59  FR  32884  Qune  27, 1994),  FERC  SUts.  ft  Regs. 
1991-1996  1  30,996  (June  17, 1994). 

2  Standards  of  Conduct  and  Reporting 
Requirements  for  Transp>ortation  and  AfBliate 
Transactions,  Order  No.  566,  59  FR  32885  (June  27. 
1994).  FERC  StaU.  ft  Regs.  1991-1996 1 30,997 
(June  17, 1994);  Order  No.  566-A.  order  on 
reftearing.  59  FR  52896  (October  20. 1994),  69  FERC 
161.044  (October  14, 1994);  Order  No.  566-B,  order 
on  rehearing.  59  FR  65707  (December  21. 1994),  69 
FERC  161.334  (Decambor  14, 1994). 

>  Reporting  Interstate  Natural  Gas  Pipeline 
Marketing  Affiliates  on  the  Internet.  CMer  No.  599, 
63  FR  43075  (August  12. 1998),  FERC  Stats,  ft  Regs. 
131,064(1998). 


online/rims.htm  (call  202-208-2222  for 

assistance). 

Linwood  A.  Watron,  In, 

Acting  Secretary. 

(FR  Doc.  99-26021  Filed  10-5-99;  8:45  am] 

BNXMQ  oooe  fTir-OI-W 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 

[Docket  No.  RP99-61 1-000] 

PQAE  Qaa  Tranamlaalon,  Northwaat 
Corporation;  Nottca  of  Propoaad 
Cttanga  In  FERC  Qaa  Tariff 

September  30, 1999. 

Take  notice  that  on  September  24, 
1999,  PG&E  Gas  Transmission, 
Northwest  Corporation  (PG&E  GT-NW) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Voltune  No. 
1-A,  Twentysixth  Revised  Sheet  No.  4, 
with  an  effiective  date  of  November  1, 
1999. 

PG&E  GT-^JW  states  that  Uiis  tariff 
sheet  is  filed  to  modify  the  rate  for 
service  under  Rate  Schedule  FTS-1 
(E-2)(WWP)  in  accordance  with  the 
negotiated  rate  formula  for  that  service 
as  specified  in  PG&E  GT-NW's  tariff. 

.  PG&E  GT-NW  further  states  Uiat  a 
copy  of  this  filing  has  been  served  on 
PG&E  GT-NW's  jurisdictional 
customers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE.  WasUngton,  DC 
20426,  in  accordance  with  Section 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  the  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.fiBrc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr„ 
Acting  Secretary. 

[FR  Doc.  9»-26015  Filed  10-5-09;  8:45  am] 
BIUJNQ  cooc  (nr-OI-M 
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DEPARMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  RP9»-61»-000] 

Questar  Pipeline  Company;  Notice  of 
Tariff  Riing 

September  30, 1999. 

Take  notice  that  on  September  28, 
1999,  Questar  Pipeline  Company 
(Questar)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  be  effective  October  28, 1999: 

Fifth  Revised  Sheet  No.  1 
First  Revised  Sheet  No.  11 
Third  Revised  Sheet  No.  14 
First  Revised  Sheet  No.  15 
Original  Sheet  No.  16 
Second  Revised  Sheet  No.  22 
Second  Revised  Sheet  No.  23 
First  Revised  Sheet  No.  24 
Original  Sheet  No.  25 
First  Revised  Sheet  No.  30 
First  Revised  Sheet  No.  32 
First  Revised  Sheet  Na  33 
Tenth  Revised  Sheet  No.  40 
First  Revised  Sheet  No.  99F 
Or^nal  Sheet  No.  99G 
Original  Sheet  No.  99H 
Original  Sheet  No.  991 
Original  Sheet  No.  99J 
Second  Revised  Sheet  No.  100 
Second  Revised  Sheet  No.  101 
First  Revised  Sheet  No.  102 
Second  Revised  Sheet  No.  141 
Second  Revised  Sheet  No.  142 
First  Revised  Sheet  No.  143 
Third  Revised  Sheet  No.  150 
Third  Revised  Sheet  No.  151 
First  Revised  Sheet  No.  151 
First  Revised  Sheet  No.  184 
Third  Revised  Sheet  No.  186 
First  Revised  Sheet  No.  187 
Third  Revised  Sheet  No.  188 
Second  Revised  Sheet  No.  192 
Second  Revised  Sheet  No.  193 

Questar  tendered  its  proposed  tariff 
sheets  to  revise  its  FERC  Gas  Tariff  to 
implement  provisions  permitting 
Questar  and  its  shippers  to  negotiate 
mutually  acceptable  rates  as  provided 
by  the  Commission's  Policy  Statement 
issued  January  31, 1996.  in  Docket  No. 
RM95-6. 

Questar  states  that  a  copy  of  this  filing 
has  been  served  upon  its  customers,  the 
Public  Service  Commission  of  Utah  and 
the  Public  Service  Commission  of 
Wyoming. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NW.  Washington  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 


with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://wwrw/ferc.fed. us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Unwood  A.  Watson.  Jr.. 
Acting  Secretary. 

[FR  Doc.  99-26017  Filed  10-5-99;  8:45  am] 
MLUNQ  CODE  Cnr-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-31 2-021] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Negotiated  Rate  Filing 

September  30, 1999. 

Take  notice  that  on  September  27, 
1999,  Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  seven  (7) 
firm  service  agreements  and  a 
description  of  the  essential  conditions 
involved  in  agreeing  to  seven  (7) 
Negotiated  Rate  Arrangements. 
Tennessee  requests  that  the  Commission 
approve  the  Negotiated  Rate 
Arrangements  by  October  22, 1999  to  be 
effective  November  1, 1999. 

Tennessee  states  that  the  filed 
Negotiated  Rate  Agreements  reflect 
either  a  negotiated  rate  between 
Tennessee  and  Boston  Gas  Company 
(Boston)  or  a  negotiated  rate  between 
Tennessee  and  Essex  County  Gas  (Essex) 
for  transportation  and  storage  service,  as 
applicable  under  various  finn 
transportation  and  storage  service 
agreements  for  a  four  (4)  year  period 
with  each  to  be  effective  beginning 
November  1, 1999. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filMl  on  or  before  October  7, 1999. 
Protests  will  be  considered  by  the 
Commission  in  determining  die 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 


Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-26009  Filed  10-5-99: 8:45  am] 
BILUNQ  OOOE  (riT-AI-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DodWt  No.  RP96-312-02^ 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Negotiated  Rate  Filing 

September  30, 1999. 

Take  notice  that  on  September  27. 
1999,  Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  three 
firm  service  agreements  and  a 
description  of  the  essential  conditions 
involved  in'agreeing  to  three  (3) 
Negotiated  Rate  Arrangements. 
Tennessee  requests  that  the  Commission 
approve  the  Negotiated  Rate 
Arrangements  by  October  22, 1999  to  be 
effective  November  1, 1999. 

Tennessee  states  that  the  filed 
Negotiated  Rate  Agreements  reflect  a 
negotiated  rate  between  Tennessee  and 
Colonial  Gas  Company  (Colonial)  for 
transportation  and  storage  service,  as 
applicable,  under  various  firm 
transportation  and  storage  service 
agreements  for  a  four  (4)  year  period 
with  each  to  be  effective  beginning 
November  1, 1999. 

Any  person  desiring  to  protest  said 
fiHng  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  October  7, 1999. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-26010  Filed  10-5-99: 8:45  am) 
MLUNQ  oooc  tnr-oi-H 
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DEPARTMENT  OF  ENERGY 

Fedefal  Energy  Regulatory 
Commlaalon 

[Doclwt  No.  RPM-312-023]  ^- 

Tenniean  Qas  Pipeline  Company; 
Nottoa  of  Nagotiatid  Rale  Rimg 

Septamber  30, 1999. 

Take  notice  that  on  September  27, 
1999,  Tennessee  Gas  Pipeline  Company 
(Tennessee)  tmdered  for  filing  a 
Negotiated  Rate  Arrangement. 
Tennessee  requests  that  the  Commission 
approve  the  Negotiated  Rate 
Arrangement  effective  November  1. 
1999. 

Tennessee  states  that  the  filed 
Negotiated  Rate  Agreements  reflect  a 
negotiated  rate  between  Tennessee  and 
Sempra  Energy  Trading  Corp.  (Sempra) 
for  transportation  under  Rate  Schedule 
FT-BH  beginning  on  November  1, 1999 
for  a  five  year  period. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filmi  on  or  before  Octc^r  7, 1999. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  GDpies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.fercfisd.us/online/rimft.htm  (call 
202-208-2222  for  assistance). 
LiBwaed  A.  Wataon,  Jr., 
Acting  Secretary. 

(PR  Doc  99-26011  Filed  10-5-99;  8:45  am] 
COM  (nr-ot-ii 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

[DocfcM  No.  RP9«-312-0a4] 


Tannaaaaa  Gaa  PIpalina  Company; 
Notica  of  Nagotiatad  Rate  Filing 

September  30, 1999. 

Take  notice  that  on  September  27, 
1999,  Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  a 
Negotiated  Rate  Arrangement. 
Tennessee  requests  that  the  Commission 
approve  the  Negotiated  Rate 
Arrangements  effective  November  1. 
1999. 


Tennessee  states  that  the  filed 
Negotiated  Rate  Agreements  reflects  a 
negotiated  rate  between  Tennessee  and 
El  Paso  Energy  Marketing  Company 
(EPEKO  for  transportation  under  Rate 
Schedule  FT-A  beginning  on  November 
1, 1999  for  a  five  year  period. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  October  7, 1999. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fiBd.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc  99-26012  Filed  10-5-99;  8:45  am] 
BNJJNO  OOOC  SnT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

[Docket  No.  RP97-2S6-004] 

TranaColorado  Gaa  Tranamlaaion 
Company;  Notice  of  Tariff  Rling 

September  30, 1999. 

Take  notice  that  on  September  28, 
1999,  TransColorado  Gas  Transmission 
Company  (TransColorado's)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Voliune  No.  1.  Fourth  Revised 
Sheet  No.  21.  to  be  effective  September 
1.1999. 

TransColorado  states  that  the  filing  is 
being  made  in  compliance  with  the 
Commission's  letter  order  issued  March 
20. 1997,  in  Docket  No.  RP97-255-000. 

TransColorado  states  that  the 
tendered  tariff  sheet  revises 
TransColorado's  Tariff  to  implement  a 
new  negotiated-rate  transaction  between 
TransColorado  and  Burlington 
Resources  Trading  Inc..  to  be  effective 
September  1, 1999. 

TransColorado  also  deleted  the 
reference  to  the  negotiated-rate  contract 
with  Texaco  Natural  Gas  Inc.  that 
terminated  April  30. 1999. 

TransColorado  states  that  a  copy  of 
this  filing  has  been  served  upon  its 
customers,  the  Colorado  Public  Utilities 
Commission  and  New  Mexico  Public 
Regulatory  Commission. 


Any  person  desiring  to  protest  this 
fling  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
film!  as  provided  in  Section  154.210  of 
the  Commission's  R^ulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.frat:.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance.). 
Linweod  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-26013  Filed  10-5-99;  8:45  ami 
■MJJNQ  cooc  sTir-ei-M 


DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Regulatory 
Commlaalon 

[Docket  No.  RP«9-«12-00Q| 

Trunkllna  Gaa  Company;  Notica  of 
Propoaad  Changaa  In  FERC  Gaa  Tariff 

September  30, 1999. 

Take  notice  that  on  September  24, 
1999,  Trunkline  Gas  Company 
(Tnmkline)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  revised  tariff  listed 
on  Appendix  A  attached  to  the  filing,  to 
be  effective  November  1. 1999. 

Trunkline  states  that  this  filing  is 
being  made  in  accordance  with  the 
provisions  of  Section  154.204  of  the 
Commission's  Regulations,  is  to:  (1) 
Update  the  General  Terms  and. 
Conditions  and  the  Form  of  Service 
Agreements  for  address  and  telephone 
number  changes:  (2)  delete  the  prefix  in 
the  date  area  of  the  Form  of  Service 
Agreements  to  be  Y2K  complaint;  (3) 
update  the  marketing  affiliate 
information  in  the  Gleneral  Terms  and 
Conditions  Section  18  as  necessitated  by 
the  acquisition  of  Trunkline  by  CMS 
Energy  Corporation;  (4)  make  minor 
revisions  to  reduce  the  size  of  Exhibit  A 
to  the  Capacity  Release  Service 
Agreement  to  enable  Trunkline  to 
autofax  Exhibit  A  to  the  replacement 
shipper;  and  (5)  reflect  other 
housekeeping  changes. 

Trunkline  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 
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Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Ckimmission, 
888  First  Street,  NE,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Conunission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  vtrishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.fercfed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  WatMui,  Jr., 
Acting  Secretary. 

(PR  Doc.  99-26016  Filed  10-5-99;  8:45  am] 
WXMQ  OOOC  IT17-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CofiNnieelon 

[DoofcM  Na  ECM-1 15-000,  •!  alj 

Strategic  Energy,  LLC,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Rlings 

September  29, 1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Strategic  Enei^,  LLC 

(Docket  No.  BC99-11S-000] 

Take  notice  that  on  September  23, 
1999,  Strategic  Enei^,  LLC,  a  power 
marketer  authorized  by  the  Federal 
Energy  Regulatory  Commission  to  sell 
power  at  market-based  rates,  submitted 
tor  filing  an  application  seeking  an 
order  pursuant  to  Section  203  of  the 
Federal  Power  Act  authorizing  the 
conveyance  of  jurisdictional  facilities 
associated  with  a  corporate 
reorganization  of  its  parent  company 
Custom  Energy.  L.LC.  Pursuant  to  the 
reorganization,  the  membership 
interests  of  the  four  current  owners  of 
Custom  Energy,  LLC  will  change,  and 
Custom  Energy,  LLC.  will  be  renamed 
CE  Holdings,  LL.C. 

Comment  date:  October  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  Public  Service  Company  of  New    ~ 
Mexico 

(Docket  No.  EC99-1 16-000] 

Take  notice  that  on  September  27, 
1999,  pursuant  to  Section  203  of  the 
Federal  Power  Act,  the  Public  Service 
Company  of  New  Mexico  (PNM)  filed  an 
application  seeking  an  order  or  other 
appropriate  determination  approving 
PNM's  purchase  of  certain  jurisdictional 
assets  from  Tri-State  Generation  and 
Transmission  Association,  Inc.  (Tri- 
State). 

Copies  of  this  filing  have  been  served 
upon  Tri-State,  Plains  Electric 
Generation  and  Transmission 
Cooperative,  Inc.,  Navopache  Electric 
Cooperative,  Inc.  and  the  New  Mexico 
Public  Regulation  Commission. 

Comment  date:  October  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Aurora  Power  Resources,  Inc. 

(Docket  No.  ER98-573-002] 

Take  notice  that  on  September  24, 
1999,  Aurora  Power  Resources,  Inc. 
filed  its  quarterly  report  for  the  quarter 
ending  June  30, 1999,  for  information 
only. 

4.  Michigan  Gas  Exchange,  LLC 

(Docket  No.  ER99-1156-002] 

Take  notice  that  on  September  23, 
1999,  Michigan  Gas  Exchange,  LLC  filed 
its  quarterly  report  for  quarters  ending 
June  30, 1999,  September  30, 1999  and 
December  31. 1999.  for  information 
only. 

5.  EME  Homer  City  Generation,  LP., 
Harbor  Cogeneration  Company, 
Grayling  Generating  Station  L.P. 

(Docket  Nos.  ER99-4522-000.  ER99-4523' 
000,  ER99-452S-O00] 

Take  notice  that  on  September  24. 
1999  the  above-mentioned  affiUated 
power  producers  and/or  public  utilities 
filed  their  quarterly  reports  for  the 
quarter  encUng  June  30, 1999. 

6.  Niagara  Mohawk  Power  Corporation 

(Docket  No.  ER9»-«514-000] 

Take  notice  that  on  September  23, 
1999,  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk), 
tendered  for  filing  notice  that  effective 
September  1, 1998,  Niagara  Mohawk's 
Transmission  Facilities  Use  Agreement, 
designated  as  Rate  Schedule  FERC  No. 
186,  efiiactive  date  December  18, 1984, 
and  any  supplements  thereto,  and  filed 
with  the  Federal  Energy  Regulatory 
Commission  by  Niagara  Mohawk  is  to 
be  canceled. 

Copies  of  the  notice  of  the  proposed 
cancellation  has  been  served  upon  the 
New  York  Power  Authority. 


Comment  date:  October  13, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  PPftL  Great  Works,  LLC 

(Docket  No.  ER99-4503-000] 

Take  notice  that  on  September  23. 
1999,  PP&L  Great  Works,  LLC  (Great 
Works),  tendered  for  filing  with  the 
Commission  an  application  for 
authorization  to  sell  electric  energy, 
capacity  and  ancillary  services  at 
market-based  rates  and  to  reassign 
transmission  capacity  and  for  certain 
waivers  and  blanket  approvals.  Great 
Works  is  a  wholly-owned  indirect 
subsidiary  of  PP&L  Resources,  Inc. 

Comment  date:  October  13, 1999.  in 
accordance  Mrith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Arizona  Public  Service  Company 

(Docket  No.  ER99-4504-000] 

Take  notice  that  on  September  23. 
1999,  Arizona  Public  Service  Company 
(APS),  tendered  for  filing  umbrella 
Service  Agreements  to  provide  short- 
term  Firm  Point-to-Point  Transmission 
Service  to  Constellation  Power  Source, 
Inc.,  Entergy  Power  Marketing  Corp.. 
Reliant  Enei^gy  Services,  Inc.,  and  short- 
term  Firm  and  Non-Firm  Point-to-Point 
Transmission  Service  to  Los  Angeles 
Department  of  Water  and  Power 
Wholesale  Marketing  imder  APS'  Open 
Access  Transmission  Tariff. 

A  copy  of  this  filing  has  been  served 
on  Constellation  Power  Soiut»,  Inc., 
Entergy  Power  Marketing  Corp.,  Reliant 
Energy  Services,  Inc.,  Los  Angeles 
Department  of  Water  and  Power 
Wholesale  Marketing,  and  the  Arizona 
Corporation  Commission. 

Comment  date:  October  13, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Florida  Power  Corporation 

(Docket  No.  ER99-(507-000] 

Take  notice  that  on  September  23, 
1999,  Florida  Power  Corporation  (FPC), 
tendered  for  filing  an  executed  service 
agreement  between  Entergy  Power 
Marketing  Corporation  and  FPC  Tor 
service  under  FPC's  Cost-Based 
Wholesale  Power  Sales  Tariff  (CR-l), 
FERC  Electric  Tariff,  Original  Volume 
No.  9. 

FPC  requests  an  effective  date  of 
September  20, 1999,  for  the  service 
agreement. 

10.  Carolina  Power  &  Light  Company 

(Docket  No.  ER99-4506-0001 

Take  notice  that  on  September  23, 
1999,  Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  an  executed 
Service  Agreement  with  East  Kentucky 
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Power  Cooperative,  Inc.,  under  the 
provisicms  of  CP&L's  Market-Based 
Rates  Tariff,  FERC  Electric  Tariff  No.  4. 

CP&L  is  requesting  an  effective  date  of 
September  1, 1999,  for  this  Agreement. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Conunission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  October  13, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  MidAmerican  Energy  Company 

(Docket  No.  ER99-4505-000] 

Take  notice  that  on  September  23, 
1999,  MidAmerican  Energy  Company 
(MidAmerican).  666  Grand  Avenue,  Des 
Moines,  Iowa  50309,  tendered  for  filing 
with  the  Commission  a  Firm 
Transmission  Service  Agreement  with 
MidAmerican  Energy  Company 
(MidAmerican,  as  a  wholesale 
merchant)  dated  August  30, 1999, 
entered  into  pursuant  to  MidAmerican 's 
Open  Access  Transmission  Tariff. 

MidAmerican  requests  an  effective 
date  of  August  30, 1999,  for  the  Firm 
Transmission  Service  Agreement,  and 
accordingly  seeks  a  waiver  of  the 
Commission's  notice  reqiurement. 

MidAmerican  has  served  a  copy  of  the 
filing  on  the  Iowa  Utilities  Board,  the 
Illinois  Commerce  Commission  and  the 
South  Dakota  Public  Utilities 
Commission. 

Comment  date:  October  13, 1999,  in 
accordance  with  Stanxiard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Northwest  Regional  Transmission 
Association 

rOocket  No.  ER99-450»-000l 

Take  notice  that  on  September  23, 
1999,  the  Northwest  Regional 
Transmission  Association  tendered  for 
filing  an  amendment  to  its  Governing 
Agreement.  This  amendment  would 
permit  end  use  customers  to  become 
members  of  NRTA  and  to  revise  the 
voting  rules  relating  to  individual  class 
voting. 

Comment  date:  October  13, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  PJM  Interconnection,  L.LC 

(Docket  No.  ER99-4SO9-000J 

Take  notice  that  on  September  23, 
1999,  PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  filing  an  executed  imibrella 
service  agreement  for  non-firm  point-to- 
point  transmission  service,  and  an 
umbrella  service  agreement  for  network 
integration  service  under  state  required 
retail  access  programs  with  Central 
Hudson  Enterprises  Corp. 

Copies  of  this  filing  were  served  upon 
the  party  to  these  s«vice  agreements. 


Comment  date:  October  13, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Puget  Sound  Energy,  Inc. 

[Docket  No.  ER99-451(M)00] 

Take  notice  that  on  September  23. 
1999,  Puget  Sound  Energy,  Inc.  (PSE), 
tendered  for  filing  a  Service  Agreement 
under  the  provisions  of  PSE's  market- 
based  rates  tariff,  FERC  Electric  Tariff, 
First  Revised  Volume  No.  8,  with  Duke 
Energy  Trading  and  Marketing,  LLC, 
(DETM). 

A  copy  of  the  filing  was  served  upon 
DETM. 

Comment  date:  October  13, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Commonwealth  Atlantic  Limited 
Partnership 

(Docket  No.  ER99-451 5-000] 

Take  notice  that  on  September  23, 
1999,  Commonwealth  Atlantic  Limited 
Partnership  (CALP),  owner  of  a  310  MW 
generating  facility  located  in  the  City  of 
Chesapeake.  Virginia,  petitioned  the 
Commission  for  acceptance  of  an 
amendment  to  certain  liquidated 
damages  provisions  of  its  Power 
Purchase  and  Operating  Agreement  with 
Virginia  Electric  and  Power  Company. 

CALP  requested  waiver  of  the  60-day 
notice  requirement  and  an  effective  date 
of  September  22, 1999. 

Comment  date:  October  13, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Idaho  Power  Company 

(Docket  No.  ER99-4516-000) 

Take  notice  that  on  September  23, 
1999,  Idaho  Power  Company  (IPC), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  a 
Service  Agreement  for  Firm  Point-to- 
Point  Transmission  Service  between 
Idaho  Power  Company  and  Cargill- 
AUiant.  LLC. 

Comment  date:  October  13, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Midwest  Ener^,  Inc. 

(Docket  No.  ERg9-4517-000] 

Take  notice  that  on  September  23, 
1999,  Midwest  Energy,  Inc.  (Midwest), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  an 
Amendment  to  Interconnection 
Agreement  entered  into  between 
Midwest  and  Sunflower  Electric  Power 
Corporation. 

Midwest  states  that  it  is  serving 
copies  of  the  instant  filing  to  its 
customers.  State  Commissions  and  other 
interested  parties. 


Comment  dote:  October  13, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Deseret  Generation  &  Transmission 
Co-operative 

(Docket  No.  ER99-4520-000] 

Take  notice  that  on  September  23, 
1999,  Deseret  Generation  & 
Transmission  Co-operative  tendered  for 
filing  an  executed  umbrella  short-term 
firm  point-to-point  service  agreement 
with  Public  Service  Company  of 
Colorado  (Merchant  Function)  under  its 
open  access  transmission  tariff. 
Deseret 's  open  access  transmission  tariff 
is  currently  on  file  with  the  Commission 
in  Docket  No.  OA97-487-O00. 

Deseret  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
an  effiactive  date  of  September  23, 1999. 

PubUc  Service  Company  of  Colorado 
has  been  provided  a  copy  of  this  filing. 

Comment  dote:  October  13, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Eneigy  Regulatory  Commission, 
888  First  Street.  NE,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers. 
Secretary. 

[FR  Doc.  9»-25g22  Filed  10-5-99;  8:45  am] 
BHJJNQ  OOOE  1717-01-^ 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlasion 

[Doetot  No.  RM96-0-OO3I 

Open  Access  Same-Time  Information 
System  (OASIS)  and  Standards  of 
Conduct;  Order  Granting  Motion  for 
Expedited  Clarification 

Issued  September  30, 1999. 

This  order  addresses  a  motion  that, 
among  other  matters,  seeks  expedited 
clarification  that  back-up  procedures  are 
mandatory  in  the  event  of  an  OASIS 
communications  equipment  breakdown. 
As  discussed  below,  we  clarify  that, 
during  periods  when  an  OASIS  node  is 
not  in  operation,  transmission 
customers  may  make,  and  OASIS 
personnel  shall  respond  to,  requests  for 
transmission  service  by  telephone  or 
facsimile.  On  restoration  of  the  OASIS 
node's  operations,  OASIS  personnel 
shall  promptly  (within  one  hour  of 
restored  operations)  post  on  the  OASIS: 
(1)  All  requests  for  service  that  were 
received  during  the  outage;  (2)  whether 
those  requests  were  accepted  or  denied; 
(3)  which,  if  any,  requests  were  made  by 
an  affiliate;  and  (4)  the  day/time  when 
the  OASIS  service  outage  began  and 
ended.*  The  motion  is  denied  in  aU 
other  respects. 

Background 

On  September  3, 1999,  Coral  Power, 
L.L.C.,  E^egy  Power  Marketing,  Inc., 
Enron  Power  Marketing,  Inc.,  and 
Tractabel  Energy  Marketing,  Inc. 
(collectively  Movants)  filed  a  motion 
seeking  expedited  clarification  that,  in 
the  event  of  an  OASIS  communications 
equipment  malfunction,  transmission 
providers  must  allow  transmission 
customers  to  use  certain  back-up 
procedures.  Movants  request 
clarification  that,  in  the  event  of  OASIS 
communications  breakdown, 
transmission  provides  must  accept 
requests  for  transmission  service  made 
by  telephone  or  facsimile.  Movants  also 
argue  tnat  the  Commission  should  not 
limit  exceptions  to  the  OASIS-only 
reservation  requirements  to 
drciunstances  when  OASIS 
communications  are  down.  Finally, 
Movants  argue  that,  to  prevent  abuse,  if 
an  affiliated  customer  submits  a 
telephone  or  facsimile  requrat  because 
of  a  failure  in  OASIS  connections,  the 
affiliate  customer  should  be  reqiured  to 
submit  a  sworn  affidavit  of  a  corporate 


officer  attesting  to  these  facts  and  that 
this  affidavit  should  be  posted  on  the 
OASIS. 

On  September  20, 1999,  Southern 
Company  Services,  Inc.,^  filed  an 
answer  to  Movants'  motion.  Southern 
agrees  that,  to  the  extent  practicable,  a 
transmission  provider  should  accept 
telephone  and  facsimile  reservations 
when  its  OASIS  is  unavailable. 
However,  it  objects  to  the  Movants' 
other  two  proposals. 

Discussion 

The  OASIS  regulations  do  not  contain 
any  explicit  requirement  that 
transmission  providers  accept  requests 
for  transmission  service  by  telephone  or 
facsimile  in  the  event  that  an  OASIS 
node's  communications  equipment 
malfunctions.  Nevertheless,  it  is 
preferable  to  have  transmission 
providers  accept  transmission  service 
requests  by  telephone  or  facsimile 
during  such  outages,  rather  than  for 
them  to  deny  all  requests  for  service 
until  the  OASIS  node's  operations  are 
restored.  Accordingly,  as  further 
discussed  below,  we  will  grant  Movants' 
motion  for  expedited  clarification. 

We  believe  this  interpretation  is 
entirely  consistent  with  the  primary 
purpose  of  the  OASIS  rules,  as 
discussed  in  the  RIN  NOPR,^  and  as 
codified  at  18  CFR  37.2,  i.e.,  to  provide 
potential  transmission  customers  with 
timely  information  that  will  enable 
them  to  obtain  transmission  service  on 
a  non-discriminatory  basis.*  This 
purpose  is  not  served  if  a  transmission 
provider  cites  our  regulations  as  a  basis 
for  refusing  requests  for  transmission 
service  during  an  OASIS  outage.  The 
OASIS  is  intended  to  promote  access  to 
transmission  and  access  to  information 
about  transmission  and  not  to  impede 
the  provision  of  transmission  service. 


*  These  postings  should  be  made  in  the  fonnat 
and  location  prescribed  by  the  OASIS  Standards 
and  Communication  Protocols  Document  (S&CP 
Document). 


'  On  behalf  of  Alabama  Power  Company,  Georgia 
Power  Company,  f^ulf  Power  Company,  Mississippi 
Power  Company,  and  Savannah  Electric  and  Power 
Company  (collectively  referred  to  as  "Southern 
Company")  (Southern). 

'  Real-Time  Information  Networks  and  Standards 
of  Conduct,  notice  of  proposed  rulemaking,  FERC 
Stats.  &  Regs.  Proposed  Regulations  1 32.516  at 
33,170,  33.177  (1995). 

*  In  Order  No.  889,  Open  Access  Same-time 
Information  System  (OASIS)  and  Standards  of 
Conduct,  FERC  SUU.  k  Reg.  1 31,035  at  31.594 
(1996)  we  stated:  "Section  37.2  sets  out  the 
fundamental  purpose  of  this  part — to  ensure  that  all 
potential  customers  of  open  access  transmission 
service  have  access  to  the  information  that  will 
enable  them  to  obtain  transmission  service  on  a 
non-discriminatory  basis.  Comments  in  response  to 
the  RIN  NOPR  did  not  take  issue  with  the  proposed 
language  of  §  37.2  and  we  are  adopting  this 
provision  largely  without  change."  Likewise,  as 
noted  in  Order  No.  8B9-A,  Open  Access  Same-time 
Information  System  (OASIS)  and  Sundards  of 
Conduct,  FERC  Stats,  ft  Regs.,  Regulations 
Preambles  1  31,556  (1997)  the  requests  for  rehearing 
did  not  challenge  this  provision. 


Likewise,  the  requirement  at  18  CFR 
37.6(e)(1)  that  "[a]ll  requests  for 
transmission  services  offered  by 
Transmission  Providers  imder  the  pro 
forma  tariff  must  be  made  on  the 
OASIS"  implicitly  presupposes  a 
functioning  operational  OASIS. 

This  is  ifiustrated  by  our  action  in 
response  to  a  request  that  we  clarify 
whether  the  directive  at  18  CFR 
37.6(e)(1),  that  all  requests  for 
transmission  services  must  be  made  on 
the  OASIS,  foreclosed  the  use  of 
requests  by  telephone  or  facsimile  in 
certain  cirounstances  involving  next- 
hour  transactions.  We  responded  by 
clarifying  that, 

during  Phase  1,  a  request  for  tTansmission 
service  made  after  2  KM)  p.m.  of  the  day 
preceding  the  commencement  of  such 
service,  will  be  "made  on  the  OASIS"  if  it 
is  made  directly  on  the  OASIS,  or,  if  it  is 
made  by  facsimile  or  telephone  and  promptly 
(within  one  hour)  posted  on  the  OASIS  by 
the  Transmission  Provider.  In  all  othA' 
circumstances,  requests  for  transmission 
service  must  be  made  exclusively  on  the 
OASIS.* 

The  need  for  an  exception  to  the 
OASIS-only  reservation  requirement  is 
even  stronger  in  the  case  where  the 
OASIS  node  is  not  functioning  at  all.' 
We,  therefore,  clarify  that,  during 
periods  when  an  OASIS  node  is  not  in 
operation,  transmission  customers  may 
make,  and  OASIS  personnel  shall 
respond  to,  requests  for  transmission 
service  by  telephone  or  facsimile. 
Moreover,  OASIS  personnel  may  not 
deny  such  requests  on  the  basis  that 
they  were  made  off-line. 

Movants  have  further  requested  that 
off-line  requests  for  transmission  service 
be  allowed  not  only  when  the  OASIS 
node  is  not  functioning  but  also  when 
the  transmission  customer's  OASIS 
commimications  equipment  is 
malfunctioning.  Southern  responds  by 
pointing  out  that  the  Commission 
specifically  rejected  this  argimient  in 
Carolina  Power  &  Light  Company.  85 
FERC  1  61,145  at  61,579  (1998).  We 
agree  and  will  deny  Movants'  request.  In 
our  view,  customers  should  be  able  to 
make  advance  alternate  arrangements 
that  would  allow  them  to  avert  these 
kinds  of  malfunctions  of,  or 
interruptions  to,  their  OASIS 
commimications.  We  are  taking  a  strict 
position  on  this  because  it  would  not  be 
possible  in  each  instance  to  verify  the 


>Open  Access  Seme-time  Infonnation  Syateoi 
(OASIS)  and  Standards  of  Conduct,  clarifying  order. 
77  FERC  1  61,335  at  62,492  (1996). 

*  Similarly,  the  importance  to  the  Commission  of 
maintaining  transmission  business  operations 
during  emergencies  is  highlighted  by  our  exception 
at  IB  CFR  37.4(a)(2)  that  allows  system  operators  to 
deviate  from  the  standards  of  conduct,  if  needed  to 
preserve  system  reliability  during  emergencies. 
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source  of  a  customer's  communication 
probFems  and  allowing  such  an 
exception  could  lead  to  widespread 
circumvention  of  the  requirement  in  18 
CFR  37.6(e)(2)  that  all  requests  for 
transmission  service  be  made  on  the 
OASIS,  in  hope  of  obtaining  preferential 
treatment.  It  also  could  lead  to  serious 
abuses  regarding  off-line 
communications  between  transmission 
system  operations  employees,  and 
affiliated  wholesale  merchant 
employees. 

To  address  this  concern,  the  Movants 
propose  that  we  require  an  affiliated 
customer  who  submits  a  telephone  or 
facsimile  request  because  of  a  failure  in 
OASIS  connections  to  submit  a  sworn 
affidavit  of  a  corporate  officer  attesting 
to  these  facts  and  that  this  affidavit 
should  be  posted  on  the  OASIS. 
Southern  argues,  to  the  contrary,  that 
Order  No.  889  and  the  Standards  of 
Conduct  were  intended  to  apply  equally 
to  all  transmission  customers  and  were 
not  intended  to  place  additional 
burdens  on  affiliate  customers. 

In  our  view,  the  better  solution  for 
Movants'  concern  is  to  put  the  biu'den 
on  all  transmission  customers  to  make 
advance  alternate  arrangements,  and 
require  transmission  providers  to  take 
telephone  and  facsimile  service  requests 
only  when  the  OASIS  node  itself 
(instead  of  the  customer's  equipment)  is 
inoperable.  Nevertheless,  this  proposal 
prompts  us  to  add  to  our  clarification 
that,  on  restoration  of  the  OASIS  node's 
operations,  OASIS  personnel  shall 
promptly  (within  one  hour  of  restored 
operations)  post  on  the  OASIS:  (1)  All 
requests  for  service  that  were  received 
during  the  outage;  (2)  whether  those 
requests  were  accepted  or  denied;  (3) 
which,  if  any,  requests  were  made  by  an 
affiliate;  and  (4)  the  day/time  when  the 
OASIS  service  outage  began  and  ended.' 

The  Commission  orders:  Movants' 
request  for  expedited  clarification  is 
granted  in  part,  and  denied  in  part,  as 
discussed  in  the  body  of  this  order. 

By  the  Commission. 
David  P.  Boefgers, 
Secretary. 

[FR  Doc  99-25921  filed  l(>-&-99;  8:45  am] 
MLUNQ  OOOC  tnT-0|.4l 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Joint  Application  for 
Approval  of  Transfer  of  License,  for 
Conforming  Amendments  to  Project 
Description  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

September  30, 1999. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Request  for  Joint 
Approval  to*  Transfer  License  and  to 
Amend  Project  Boundary  and 
E>escription. 

b.  Project  Nos.:  2312-012 
(Amendment  of  License)  and  2312-011 
(Transfer  of  License). 

c.  Date  Filed:  September  23, 1999. 

d.  Applicants:  Fort  James  Operating 
Company  (Fort  James)  and  PP&L  Great 
Works,  LLC  (Great  Works). 

e.  Name  of  Project:  Great  Works 
Hydroelectric  Project. 

f.  Location:  The  project  is  located  on 
the  Penobscot  River  near  the  Town  of 
Great  Works,  Penobscot  County,  Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  §§  791(a),  825(r)  and  §§  799 
and  801. 

h.  Applicant  Contacts: 
For  Fort  James  Operating  Com[>any 
(Transferor): 

Mr.  Clifford  A.  Cutchins.  IV.  Fort  James 
Operating  Company,  1650  Lake  Cook 
Road,  Deerfield,  IL  60015-0089.  (847) 
317-5320. 

James  M.  Costan.  McGuire,  Woods, 
Battle  &  Boothe  LLP.  1050 
Connecticut  Avenue,  N.W.,  Suite 
1200,  Washington,  D.C.  20036,  (202) 
857-1754. 
For  PP&L  Great  Works,  LLC 

(Transferee): 

Robert  W.  Burke.  Jr.,  PP&L  Great  Works. 

LLC,  11350  Random  Hills  Road,  Suite 

400,  Fairfax.  VA  22030-6044,  (703) 

293-2612. 
H.  Liza  Moses,  Le  Boeuf.  Lamb,  (keene 

&  McRae,  L.L.P..  125  West  55th  Street. 

New  York.  NY  10019-5389.  (212) 

424-6224. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Lynn  R.  Miles,  Sr.  at  (202)  219-2671,  or 
e-mail  address:  lyim.niiIesOfiBrc.fed.us. 

j.  Deadline  for  filing  comments  and  or 
motions:  November  8, 1999. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  E)avid  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E..  Washington  DC  20426. 


Please  include  the  project  number 
(2312-011)  on  any  comments  or 
motions  filed. 

k.  Description  of  Bequest:  Fort  James 
and  Great  Works  request  Commission 
authorization  to  transfer  the  Project 
license.  FERC  No.  2312.  to  Great  Works 
in  connection  with  Fort  James'  planned 
sale  of  its  hydroelectric  dam  and 
associated  structures  and  lands  on  the 
Penobscot  River.  The  two  parties  also 
seek  authorization  to  amend  Exhibit  K 
to  delete  lands  that  are  not  necessary 
and  appropriate  to  the  operation  and 
maintenance  of  the  Great  Works  Dam 
and  to  identify  certain  facilities  within 
and  adjacent  to  the  powerhouse  that 
Fort  James  will  retain  that  are  not 
necessary  or  appropriate  to  the 
operation  and  maintenance  of  the  dam 
but  are  essential  to  the  operation  of  its 
Old  Town  Paper  Mill. 

The  transfer  application  was  filed 
within  five  years  of  the  expiration  of  the 
license  for  Project  No.  2312.^  In 
Hydroelectric  Relicensing  Regulations 
Under  the  Federal  Power  Act,  54  FR 
23,756  (June  2,  1989);  FERC  Statutes 
and  Regulations,  Regulations  Preambles 
1986-1990 1 30,854  at  p.  31,438  n.  318 
(May  17, 1989)  (Order  No.  513),  the 
Commission  declined  to  forbid  all 
license  transfers  during  the  last  five 
years  of  an  existing  license,  and  instead 
indicated  that  it  would  scrutinize  all 
such  transfer  requests  to  determine  if 
the  transfer's  primary  purpose  was  to 
give  the  transferee  an  advantage  in 
relicensing,  such  as  when  a  transfer  is 
intended  to  escape  consideration  of  a 
transferor's  poor  compliance  record. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street.  NE,  Room 
2A.  Washington.  DC  20426.  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  http://www.ferc.fed.us/ 
online/rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary  of 
the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 


>  On  March  28, 1907,  )ames  River  Paper 
Company,  Inc.  submitted  a  Notice  of  Intent  to  File 
AppUcation  for  New  License  by  March  31.  2000. 
Subsequently,  an  Order  Amending  License  was 
issued  on  September  29, 1997,  changing  the 
company  name  from  James  River-Norwalk. 
Incorporated  to  Fort  James  Operating  Company. 
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procediire,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title  COMMENTS, 
RECOMMENDATIONS  FOR  TERMS  AND 
CONOmONS,  PROTEST,  or  MOTION  TO 
INTERVENE,  as  applicable,  and  the 
Project  Nimiber  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  dociunents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington.  DC  20426.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
AppUcant  specified  in  the  particular 
application. 

Agency  Comments — ^Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  bom  the 
Applic^t.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
linwDod  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-26019  Filed  10-5-99;  8:45  am] 
BMJJNQ  CODE  t717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Cotnmleeion 

Notice  of  Transtar  of  Ueense  and 
Soliciting  CoHMnents,  Motions  To 
Intervene,  and  Protests 

September  30, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
vtdth  the  Commission  and  is  available 
for  public  inspection: 

a.  Appiication  Type:  Transfer  of 
License. 

b.  Project  No.:  3131-035. 

c.  Date  Filed:  September  20, 1999. 

d.  Applicants:  Qiristopher  J.  Kruger 
and  Eileen  J.  Kruger. 


e.  Name  and  Location  of  Project: 
Brockways  Mills  Project,  located  on  the 
Williams  River,  Windham  County,  in 
the  Town  of  Rockingham,  Vermont. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

g.  Contacts:  Roberta  Smith, 
Rockingham  Town  Manager,  Town  of 
Rockingham,  P.O.  Box  370,  Bellows 
Falls,  VT  05101,  (802)  463-4335.  For 
Applicant:  Christopher  J.  Kruger  and 
Eileen  J.  Kruger.  P.O.  Box  625, 
Wolfeboro  Falls,  NH  03896,  (603)  569- 
6054.  * 

h.  FERC  Contact:  Heather  Campbell, 
(202)  219-3097,  or  e-mail  address: 
beather.campbell@ferc.  fed.  us. 

i.  Deadline  for  filing  comments  and  or 
motions:  October  30, 1999. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 
Please  include  the  Project  Number 
(3131-035)  on  any  comments  or 
motions  filed. 

j.  The  transfer  of  the  Ueense  for  this 
project  to  Christopher  and  Eileen  J. 
Kruger  is  being  sought  pursuant  to  the 
Interim  Order  on  Application  to 
Surrender  License  issued  on  March  15. 
1999  (86  FERC  1  61,279).  The  March 
order  stated  the  implied  surrender  of  the 
project  would  be  final  unless  and 
acceptable  Ueense  transfer  application 
was  filed.  This  transfer  will  permit  the 
Town  of  Rockingham  the  opportimity  to 
sell  the  project  which  it  owns  but  does 
not  wish  to  operate. 

k.  Locations  of  the  Applicant:  A  copy 
of  the  appUcation  is  available  for 
inspection  and  reproduction  at  the 
Commission's  PubUc  Reference  Room, 
located  at  888  First  Street  NE.  Room  2A, 
Washington,  DC,  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  http://www.ferc.fed.us/ 
online/rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
addresses  in  item  g  above. 

1.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  Ust  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211  and 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  wiU 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments. 


protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
appUcation. 

FiUng  and  Service  of  Responsive 
Documents — Any  fiUngs  must  bear  in 
aU  capital  letters  the  tide 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
appUcable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
docimients  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary  at  the 
above-mentioned  address.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  particular 
appUcation. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  appUcation. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directiy  from  the 
AppUcant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  AppUcant's  representatives. 
Unwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-26023  Filed  10-5-99: 8:45  am) 

HLUNQ  CODE  (TIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  77-110-Callfomia  Potter 
Valley  Proiecq 

Pacific  Gas  and  Electric  Company; 
Correction  to  Notice  of  Propc«ed 
Restricted  Service  Ust 

September  30. 1999. 

On  August  24, 1999,  a  notice  of 
proposed  restricfed  service  Ust  for  a 
memorandum  of  Agreement  for 
Managing  Properties  PotentiaUy  EUgible 
for  Inclusion  in  the  National  Register  of 
Historic  Places  (64  FR  47188,  pubUshed 
Augtist  8, 1999)  was  issued  pursuant  to 
a  Ueense  amendmeat  proceeding  for  the 
Potter  VaUey  Project  (FERC  No.  77-110). 
The  foUowing  revision  should  be  made: 

(a)  Add: 
Round  Valley  Indian  Tribes.  C/0 
Stephen  V.  Quesenbeny.  CaUfcffnia 
Indian  Legal  Services.  510  16th 
Street,  Suite  301,  Oakland,  CA 
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94612. 
Limrood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-26022  Filed  10-5-99;  8:45  am] 

MUMO  COM  tnT-M-M 

DEPARTMENT  OF  ENERGY 

Southwestern  Powfer  Administration 

Robert  Douglas  Wiilis  Hydropower 
Project  Power  Rate 

AOBICY:  Southwestern  Pown 
Administration,  DOE. 

ACTION:  Nodce  of  power  rate  increase. 


r:  The  Secretary  of  Energy, 
pursuant  to  Sections  301(b)  and  302(a) 
of  the  Department  of  Energy 
Organization  Act  (Pub.  L.  95-91)  and 
section  5  of  the  Flood  Control  Act  of 
1944  (16  U.S.C.  825s)  has  approved  and 
placed  into  effect  on  an  interim  basis 
Rate  Order  No.  SWPA-41. 

SUPPLBCNTARY  INFORMATKM: 
Southwestern  Power  Administration 
(Southwestern)  currently  has  marketing 
responsibility  for  2.2  million  kilowatts 
of  power  firom  24  multiple-purpose 
reservoir  projects,  with  power  facilities 
constructed  and  operated  by  the  U.S. 
Army  Corps  of  Engineers,  generally  in 
all  or  portions  of  the  states  of  Arkansas, 
Kansas,  Louisiana,  Missouri,  Oklahoma 
and  Texas.  The  bitegrated  System, 
comprised  of  22  of  the  projects,  is 
interconnected  through  a  transmission 
system  presently  consisting  of  138-kV 
and  161*kV  high-voltage  transmission 
lines.  69-kV  transmission  lines,  and 
numerous  bulk  power  substations  and 
switching  stations.  In  addition, 
contractual  transmission  arrangements 
provide  for  integration  of  other  projects 
into  the  system. 

The  remaining  two  projects.  Sam 
Raybum  and  Rc^iert  Ctouglas  Willis,  are 
isolated  hydraulically  and  electrically 
firom  the  Southwestern  transmission 
system,  and  their  power  is  marketed 
imder  separate  contracts  through  which 
the  customer  purchases  the  entire  power 
output  of  the  project  at  the  dam.  A 
separate  Power  Repayment  Study  (PRS) 
is  prepared  for  each  isolated  project. 

The  existing  rate  schedule  for  the 
Robert  Douglas  Willis  Hydropower 
Project  was  confirmed  and  approved  on 
a  final  basis  by  the  Federal  &iergy 
Regulatory  Commission  (FERC)  on  April 
28, 1998,  for  the  period  January  1, 1998, 
through  September  30,  2001.  The  FY 
1999  Robert  Douglas  Willis  Hydropower 
Project  PRS  indicates  the  need  for  a  rate 
adjustment  of  $35,004  annually,  or  11.6 
percent 


Pursuant  to  implementing  authority 
in  sections  301(b)  and  302(a)  of  the 
Department  of  Energy  Organization  Act 
(Pub.  L.  95-91)  and  section  5  of  the 
Flood  Control  Act  of  1944  (16  U.S.C. 
825s),  the  Secretary  of  Energy  may 
approve  the  rate  on  an  interim  basis, 
liie  Administrator,  Southwestern, 
published  notice  in  the  Federal  Register 
on  July  12, 1999,  64  FR  37529, 
announcing  a  30-day  period  for  public 
review  and  comment  concerning  the 
proposed  interim  rate.  Written 
comments  were  accepted  through 
August  11, 1999.  In  a  letter  dated 
August  10, 1999,  a  Sam  Raybum 
Municipal  Power  Agency  (SRMPA) 
representative  stated  that  SRMPA  has 
no  objection  to  the  proposed  rate 
extension.  No  other  comments  were 
received. 

Information  regarding  this  rate 
proposal,  including  studies  and  other 
supporting  material,  is  available  for 
public  review  and  comment  in  the 
offices  of  Southwestern  Power 
Administration,  Suite  1400,  One  West 
Third  Street,  Tulsa,  Oklahoma  74103. 

Following  review  of  Southwestem's 
proposal  within  the  Department  of 
Energy,  I  hereby  approve  on  an  interim 
basis,  Rate  Order  No.  SWPA-41.  which 
increases  the  existing  Robert  Douglas 
Willis  Hydropower  F^ject  Rate  for  the 
sale  of  power  and  energy  to  $337,932 
per  year  for  the  period  October  1. 1999. 
through  September  30,  2003. 

Dated:  September  15. 1999. 
Bill  Ridiudaoii. 

Secretary. 

Order  Confirming,  Approving  and 
Placing  Increased  Power  Rate  in  Efifect 
on  an  Interim  Basis 

October  1. 1999. 

(Rate  Order  No.  SWPA-411 

In  the  matter  of:  Southwestern  Power 
Administration — Robert  D.  Willis 

Pursuant  to  Sections  301(b)  and 
302(a)  of  the  Department  of  &iergy 
Organization  Act,  Public  Law  95-91,  the 
functions  of  the  Secretary  of  the  Interior 
and  the  Federal  Power  Commission 
imder  Section  5  of  the  Flood  Control 
Act  of  1944. 16  U.S.C.  825s,  for  the 
Southwestern  Power  Administration 
(Southwestern)  were  transferred  to  and 
vested  in  the  Secretary  of  Energy.  By 
Delegation  Order  No.  0204-108, 
effective  December  14. 1983. 48  FR 
55664,  the  Secretary  of  Energy  delegated 
to  the  Deputy  Secretary  of  Energy  on  a 
non-exclusive  basis  the  authority  to 
confirm,  approve  and  place  into  effect 
on  an  interim  basis  power  and 
transmission  rates,  and  delegated  to  the 
Federal  Energy  Regulatory  Commission 


(FERC)  on  an  exclusive  basis  the 
authority  to  confirm,  approve  and  place 
in  effect  on  a  final  basis,  or  to 
disapprove  power  and  transmission 
rates.  Amendment  No.  1  to  Delegation 
Order  No.  0204-108,  effective  May  30, 
1986,  51  FR  19744,  revised  the 
delegation  of  authority  to  confirm, 
approve  and  place  into  effect  on  an 
interim  basis  power  and  transmission 
rates  to  the  Under  Secretary  of  Energy 
rather  than  the  Deputy  Secretary  of 
Energy.  This  delegation  was  reassigned 
to  the  Deputy  Secretary  of  Energy  by 
Department  of  Energy  (DOE)  Notice 
1110.29,  dated  October  27, 1988,  and 
clarified  by  Secretary  of  Energy  Notice 
SEN-10-8g,  dated  August  3, 1989,  and 
subsequent  revisions.  By  Amendment 
No.  2  to  Delegation  Order  No.  0204-108, 
effective  August  23, 1991,  56  FR  41835. 
the  Secretary  of  Energy  revised 
Delegadon  Order  No.  0204-108  to 
delegate  to  the  Assistant  Secretary, 
Conservation  and  Renewable  Energy, 
the  authority  which  was  previously 
delegated  to  the  Deputy  Secretary  in 
that  Delegation  Order.  By  Amendment 
No.  3  to  Delegation  Order  No.  0204-108. 
effective  November  10. 1993.  58  FR 
59717.  the  Secretary  of  Energy  revised 
the  delegation  of  authority  to  confirm, 
approve  and  place  into  effect  on  an 
interim  basis  power  and  transmission 
rates  by  delegating  that  authority  to  the 
Deputy  Secretary  of  Energy.  By  notice 
dated  April  15, 1999.  the  Secretary  of 
Energy  rescinded  the  authority  of  the 
Deputy  Secretary  of  Energy  under 
Delegation  Order  0104-108.  This  rate 
order  is  issued  by  the  Secretary  of 
Energy  piu^uant  to  Section  642  of  the 
Department  of  Energy  Organization  Act. 

Background 

Dam  B  (Town  Bluff  Dam),  located  on 
the  Neches  River  in  eastern  Texas 
downstream  firom  the  Sam  Raybum 
Dam,  was  originally  constructed  in  1951 
by  the  U.S.  Army  Corps  of  Engineers 
(Corps)  and  provides  streamflow 
regulation  of  releases  firom  the  Sam 
Raybum  Dam.  The  Lower  Neches  Valley 
Authority  contributed  funds  toward 
constmction  of  both  projects  and  makes 
established  annual  payments  for  the 
right  to  withdraw  up  to  2000  cubic  feet 
of  water  per  second  from  Tovim  Bluff 
Dam  for  its  own  use.  Power  was 
legislatively  authorized  at  the  project, 
but  installation  of  hydroelectric 
facilities  was  deferred  until  justified  by 
economic  conditions.  A  determination 
of  fiaasibility  was  made  in  a  1982  Corps 
study.  In  1983  the  Sam  Raybum 
Mimicipal  Power  Agency  (SRMPA) 
proposed  to  sponsor  and  finance  the 
development  of  hydropower  at  Town 
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Bluff  Dam  in  rettim  for  the  output  of  the 
pro)ect  to  be  delivered  to  its  member 
municipalities  and  participating 
member  cooperatives  of  the  Sam 
Raybum  Dam  Electric  Cooperative. 
Since  the  hydroelectric  facilities  at  the 
Town  Bliiff  Dam  have  been  completed, 
the  facilities  have  been  renamed  the 
Robert  Douglas  Willis  Hydropower 
Proiect  (Robert  D.  Willis). 

Ine  Robert  D.  Willis  rate  is  unique  in 
that  it  excludes  the  costs  assodatcKi 
with  the  hydropower  design  and 
construction  performed  by  the  Corps, 
because  all  fimds  for  these  costs  were 
provided  by  SRMPA.  Under  the 
Southwestem/SRMFA  power  sales 
Contract  No.  DE-4»M75-85SW00117. 
SRMPA  will  continue  to  pay  all  annual 
operating  and  marketing  costs,  as  well 
as  expected  capital  replacement  costs, 
through  the  rate  paid  to  Southwestern, 
and  will  receive  all  power  and  energy 
produced  at  the  project  for  a  period  of 
SO  years. 

Discussion 

The  1999  Current  Robert  D.  Willis 
Power  Repayment  Study  (PRS)  tests  the 
adequacy  of  the  existing  rate  based  on 
the  evaluation  period  extending  from 
FY  1999  throu^  FY  2003,  to  recover 
annual  expenses  for  marketing, 
operation  and  maintenance,  and  to 
amortize  additions  to  plant  and  major 
replacements  of  the  generating  facilities. 
Since  the  project's  design  and 
construction  were  financed  in  their 
entirety  by  SRMPA,  no  component  for 
amortization  of  the  original  investment 
of  some  $18  million  is  included  in  the 
rate  determination.  The  Current  PRS  for 
the  Robert  D.  Willis  project,  using  the 
existing  annual  rate  of  $302,928, 
indicates  that  the  legal  requirements  to 
repay  all  costs  will  not  be  met  and  an 
increase  in  revenue  is  necessary. 

The  additional  revenue  needed  is,  in 
part,  a  result  of  the  increase  in 
replacement  costs  required  to  be 
recovered.  In  addition,  the  Corps  had 
projected  a  significant  increase  in  its 
estimates  of  large  maintenance  items 
included  in  the  operations  and 
maintenance  (O&M)  costs  for  the  Robert 
D.  Willis  project. 

The  existing  annual  Robert  D.  Willis 
project  power  rate  of  $302,928  was 
confirmed  and  approved  on  a  final  basis 
by  the  FERC  on  April  28, 1998,  for  the 
period  January  1. 1998,  through 
September  30, 2001.  The  1999  Robert  D. 
Willis  Ciurent  Powrer  Repayment  Study 
(PRS)  indicates  that  the  present  rate 
does  not  meet  the  cost  recovery  criteria 
for  the  isolated  project.  Over  the  entire 
repayment  period  the  current  rate  will 
underpay  requirements  by  $9,840,156. 
The  1999  Robert  D.  Willis  Revised  PRS 


indicates  that  an  annual  rate  of  $337,932 
will  satisfy  repayment  criteria  in 
accordance  with  Department  of  Energy 
Order  No.  RA  6120.2  and  Section  5  of 
the  Flood  Control  Act  of  1944.  The 
proposed  increase  in  revenue  amounts 
to  $35,004  or  11.6  percent  anniially  to 
begin  October  1, 1999. 

Pursuant  to  Title  10,  Part  903,  Subpart 
A  of  the  Code  of  Federal  Regulations  (10 
CFR  903).  "Procedures  for  Public 
Participation  in  Power  and 
Transmission  Rate  Adjustments  and 
Extensions",  50  FR  37837,  the 
Administrator,  Southwestern,  published 
notice  in  the  Federal  Register  (64  FR 
37529),  on  July  12, 1999,  announcing  a 
30-day  period  for  public  review  and 
comment.  Southwestern  held  informal 
meetings  and  a  Public  Information 
Forum  on  July  20, 1999,  where 
Southwestern  provided  copies  of 
supporting  data  for  the  1999  Robert  D. 
Willis  PRS  to  interested  parties.  A  letter 
was  received  on  behalf  of  SRMPA, 
indicating  no  opposition  to  the 
proposed  rate  increase.  Southwestern 
did  not  receive  any  request  to  convene 
a  formal  Public  Comment  Forum  and,  as 
a  result,  did  not  convene  such  a 
meeting.  Information  regarding  this  rate 
proposal,  including  studies,  comments 
and  other  supporting  material,  is 
available  for  public  review  and 
comment  in  the  offices  of  the 
Southwestern  Power  Administration, 
One  West  Third  Street,  Tulsa,  Oklahoma 
74103. 

Administrator's  Certification 

The  1999  Revised  Robert  D.  Willis 
PRS  indicates  that  the  anniial  power 
rate  of  $337,932  will  repay  all  costs  of 
the  project  including  amortization  of 
additions  to  plant  and  major 
replacements  of  the  generating  facilities 
consistent  vidth  provisions  of  DOE  Order 
No.  RA  6120.2.  In  accordance  with 
Section  1  of  Delegation  Order  No.  0204- 
108,  as  amended  November  10, 1993,  58 
FR  59717,  and  Section  5  of  the  Flood 
Control  Act  of  1944,  the  Administrator 
has  determined  that  the  proposed 
Robert  D.  Willis  power  rate  is  consistent 
with  applicable  law  and  is  the  lovtrest 
possible  rate  consistent  with  sound 
business  principles. 

Environment 

The  environmental  impact  of  the  rate 
increase  proposal  was  evaluated  in 
consideration  of  DOE's  guideUnes  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  and  was  determined  to  fall  within 
the  class  of  actions  that  are  categorically 
excluded  from  the  requirements  of 
preparing  either  an  Environmental 


Impact  Statement  or  an  Environmental 
Assessment 

Order 

In  view  of  the  foregoing  and  pursuant 
to  authority  vested  in  me,  I  hereby 
confirm,  approve  and  place  in  effect  on 
an  interim  basis,  effective  October  1, 
1999,  the  proposed  annual  rate  of 
$337,932  for  the  sale  of  power  and 
energy  from  the  Robert  D.  Willis  project 
to  the  Sam  Raybum  Municipal  Power 
Agency,  imder  Contract  No.  DE-PM75- 
85SW00117,  as  amended.  The  rate  shall 
remain  in  effect  on  an  interim  basis 
through  September  30,  2003,  or  until  the 
FERC  confirms  and  approves  the  rate  on 
a  final  basis. 

Dated:  September  15.1999. 
Bill  Ridurdaon, 
Secretary. 

(FR  Doc.  99-26029  Filed  lO-S-99;  8:45  am] 
MUJNO  OOOE  Mao-Ol-P 


DEPARTMEtfT  OF  ENERQY 
Southwestern  Power  Administration 

Sam  Raybum  Dam  Projact  Powar  Rata 

AQBiICY:  Southwestern  Power 

Administration,  DOE. 

ACTION:  Notice  of  power  rate  extension. 

SUMMARY:  The  Secretary  of  Energy, 
acting  imder  the  authorities  as 
implemented  in  10  CFR  903.22(h)  and 
903.23(a)(3),  has  approved  and  placed 
into  effect  on  an  interim  basis  Rate 
Order  No.  SWPA-40. 
SUPPLBUIENTARY  INFORMATKM.* 
Southwestern  Power  Administration 
(Southwestern)  currently  markets  2.2 
million  kilowatts  of  power  from  24 
multiple-purpose  reservoir  projects,  in 
all  or  portions  of  the  states  of  Arkansas, 
Kansas,  Louisiana,  Missouri,  Oklahoma 
and  Texas,  with  power  facilities 
constructed  and  operated  by  the  U.S. 
Army  Corps  of  Engineers,  llie 
Integrated  System,  comprised  of  22  of 
the  projects,  is  interconnected  through  a 
transmission  system  presentiy 
consisting  of  138-kV  and  161-kV  high- 
voltage  transmission  lines,  69-kV 
transmission  lines,  and  numerous  bulk 
power  substations  and  switching 
stations.  In  addition,  contractual 
transmission  arrangements  provide  for 
integration  of  other  projects  into  the 
system. 

The  remaining  two  projects,  Sam 
Raybum  Dam  and  Robert  Douglas 
Willis,  are  isolated  hydraulically  and 
electrically  from  the  Southwestern 
transmission  system,  and  their  poMrer  is 
marketed  under  separate  contracts 
through  which  the  customer  purchases 


54294 


Federal  Register /Vol.  64.  No.  193 /Wednesday,  October  6,  1999 /Notices 


the  entire  power  output  of  the  project  at 
the  dam.  A  separate  Power  Repayment 
Study  (PRS)  is  prepared  for  each 
isolated  project. 

The  existing  rate  schedule  for  the  Sam 
Raybum  Dam  Project  was  confirmed 
and  approved  on  a  final  basis  by  the 
Federal  Energy  Regulatory  Commission 
(FERC)  on  December  7, 1994,  for  the 
period  October  1. 1994,  through 
September  30, 1998.  The  Deputy 
Secretary  of  Ener^  extended  the 
existing  rate  schedule  for  a  one  year 
period,  through  September  30, 1999. 
The  FY  1999  Sam  Raybum  Dam  Project 
PRS  indicates  the  need  for  a  rate 
adjustment  of  $4,692  annually,  or  0.2 
percent. 

Pursuant  to  implementing  authority 
in  10  CFR  903.22(h)  and  903.23(a)(3), 
the  Secretary  of  Energy  may  extend  a 
FERC-approved  rate  on  an  interim  basis. 
The  Southwestern  Administrator, 
published  notice  in  the  Federal  Register 
on  June  29, 1999,  64  FR  34797, 
announcing  a  30-day  period  for  public 
review  and  comment  concerning  the 
proposed  interim  rate  extension. 
Written  comments  were  accepted 
through  July  29, 1999.  In  a  letter  dated 
July  27, 1999.  a  Sam  Raybum  Dam 
Electric  Cooperative  (SRDEC)  ofBdal 
stated  that  SRDEC  has  no  objection  to 
the  proposed  rate  extension.  No  other 
comments  were  received. 

Discussion 

The  existing  Sam  Raybum  Dam 
Project  rate  is  based  on  the  FY  1994 
PRS.  PRSs  have  been  completed  on  the 
Sam  Raybum  Dam  Project  each  year 
since  approval  of  the  existing  rates.  Rate 
changes  identified  by  the  PRSs  since 
that  period  have  indicated  the  need  for 
minimal  rate  increases  or  decreases. 
Since  the  revenue  changes  reflected  by 
the  PRSs  were  within  the  plus-or-minus 
two  percent  Rate  Adjustment  Threshold 
established  by  Southwestem's 
Administrator  on  June  23, 1987,  these 
rate  adjustments  were  deferred  in  the 
best  interest  of  the  government  and 
provided  for  the  next  year's  PRS  to 
determine  the  appropriate  level  of 
revenues  needed  for  the  next  rate 
period. 

The  FY  1999  PRS  indicates  the  need 
for  an  annual  revenue  increase  of  0.2 
percent.  As  has  been  the  case  since  the 
existing  rate  was  approved,  the  FY  1999 
rate  adjustment  falls  within 
Southwestem's  plus-or-minus  two 
percent  Rate  Adjustment  Threshold  and 
would  normally  be  deferred.  However, 
the  existing  rate  expires  on  September 
30, 1999.  Consequently,  Southwestem 
proposes  to  extend  the  existing  rate  for 
a  one-year  period  ending  September  30, 
2000,  on  an  interim  basis  under  the 


implementation  authorities  noted  in  10 
CFR  903.22(h)  and  903.23(a)(3). 

Southwestem  continues  to  make 
significant  progress  toward  repayment 
of  the  Federal  investment  in  the  Sam 
Raybum  Dam  Project.  Through  FY  1998, 
ctmiulative  amortization  for  the  Sam 
Raybum  Dam  Project  was  $12,339,699, 
which  represents  approximately  48 
percent  of  the  $25,734,878  Federal 
investment.  Repayment  has  increased 
almost  34  percent  since  the  existing  rate 
was  placed  in  effect. 

Information  regarding  this  rate 
extension,  including  studies  and  other 
supporting  material,  is  available  for 
public  review  and  comment  in  the 
offices  of  Southwestem  Power 
Administration,  Suite  1400,  One  West 
Third  Street.  Tulsa.  Oklahoma  74103. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authorities  granted  in  10  CFR 
903.22(h)  and  903.23(a)(3),  I  hereby 
extend  on  an  interim  basis,  for  the 
period  of  one  year,  effective  October  1, 
1999,  the  current  FERC-approved  Sam 
Raybum  Dam  Project  rate  for  the  sale  of 
power  and  energy. 

Dated:  September  15, 1999. 
Bill  Richardson, 
Secretary. 
(Rate  Order  No.  SWPA-401 

Order  Approving  Extension  of  Power 
Rate  on  an  Interim  Basis 

October  1,1999. 

In  the  matter  of:  Southwestem  Power 
Administration — Sam  Raybum  Dam  Project 
Rate. 

Piu-suant  to  Sections  302(a)  and 
301(b)  of  the  Department  of  Energy 
Organization  Act,  Pub.  L.  95-91,  the 
functions  of  the  Secretary  of  the  Interior 
and  the  Federal  Power  Commission 
under  Section  5  of  the  Flood  Control 
Act  of  1944, 16  U.S.C.  825s,  for  the 
Southwestem  Power  Administration 
(Southwestem)  were  transferred  to  and 
vested  in  the  Secretary  of  Energy.  By 
Delegation  Order  No.  0204-108, 
effective  December  14, 1983, 48  FR 
55664,  the  Secretary  of  Energy  delegated 
to  the  Deputy  Secretary  of  Energy  on  a 
non-exclusive  basis  the  authority  to 
confirm,  approve  and  place  into  effect 
on  an  interim  basis  power  and 
transmission  rates,  and  delegated  to  the 
Federal  Energy  Regulatory  Commission 
(FERC)  on  an  exclusive  basis  the 
authority  to  confirm,  approve  and  place 
in  effect  on  a  final  basis,  or  to 
disapprove  power  and  transmission 
rates.  Amendment  No.  1  to  Delegation 
Order  No.  0204-108.  effective  May  30, 
1986,  51  FR  19744,  revised  the 
delegation  of  authority  to  confirm. 


approve  and  place  into  effect  on  an 
interim  basis  power  and  transmission 
rates  by  delegating  such  authority  to  the 
Under  Secretary  of  Energy  rather  than 
the  Deputy  Secretary  of  Energy.  This 
delegation  was  reassigned  to  the  Deputy 
Secretary  of  Energy  by  Department  of 
Energy  (DOE)  NoUce  1110.29,  dated 
October  27, 1988,  and  clarified  by 
Secretary  of  Energy  Notice  SEN-10-89, 
dated  August  3, 1989,  and  subsequent 
revisions.  By  Amendment  No.  2  to 
Delegation  Order  No.  0204-108, 
effective  August  23, 1991,  56  FR  41835, 
the  Secretary  of  the  Department  of 
Energy  revised  Delegation  Order  No. 
0204-108  to  delegate  to  the  Assistant 
Secretary,  Conservation  and  Renewable 
Energy,  the  authority  which  was 
previously  delegated  to  the  Deputy 
Secretary  in  that  Delegation  Onler.  By 
Amendment  No.  3  to  Delegation  Order 
No.  0204-108,  effective  November  10, 
1993,  the  Secretary  of  Energy  re- 
delegated  to  the  Deputy  Secretary  of 
Energy,  the  authority  to  confirm, 
approve  and  place  into  effect  on  an 
interim  basis  power  and  transmission 
rates  of  the  Power  Marketing 
Administrations.  By  notice  dated  April 
15, 1999,  the  Secretary  of  Energy 
rescinded  the  authority  of  the  Deputy 
Secretary  of  Energy  under  Delegation 
Order  0204-108.  This  rate  order  is 
issued  by  the  Secretary  of  Energy 
purauant  to  Section  642  of  the 
Department  of  Energy  Oi^anization  Act. 
'This  is  an  interim  rate  extension.  It  is 
made  pursuant  to  the  authorities  as 
implemented  in  10  CFR  903.22(h)  and 
903.23(a)(3). 

Backgroond 

Southwestem  currently  markets  for 
2.2  million  kilowatts  of  power  from  24 
multiple-purpose  reservoir  projects,  in 
the  states  of  Arkansas,  Kansas, 
Louisiana,  Missouri,  Oklahoma  and 
Texas,  with  power  facilities  constmcted 
and  operated  by  the  U.S.  Army  Corps  of 
Engineers.  The  Integrated  System, 
comprised  of  22  of  the  projects,  is 
interconnected  through  a  transmission 
system  presently  consisting  of  138-kV 
and  161-kV  high-voltage  transmission 
lines,  69-kV  transmission  lines,  and 
numerous  bulk  power  substations  and 
switching  stations.  In  addition, 
contractual  transmission  arrangements 
provide  for  integration  of  other  projects 
into  the  system. 

The  remaining  two  projects,  Sam 
Raybum  Dam  and  Robert  Douglas 
Willis,  are  isolated  hydraulically  and 
electrically  from  the  Southwestem 
transmission  system,  and  their  power  is 
marketed  imder  separate  contracts 
through  which  the  customer  purchases 
the  entire  power  output  of  the  project  at 
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the  dam.  A  separate  Power  Repayment 
Study  (PRS)  is  prepared  for  each 
isolated  project. 

The  existing  rate  schedule  for  the  Sam 
Raybum  Dam  Project  was  confirmed 
and  approved  on  a  final  basis  by  the 
FERC  on  December  7, 1994,  for  the 
period  October  1, 1994,  through 
September  30. 1998.  The  rate  was 
extended  on  an  interim  basis  by  the 
D^uty  Secretary  of  Energy,  who  had 
audiority  at  that  time  pursuant  to 
Delegation  Order  0204-108,  for  a  one- 
year  period,  October  1, 1998,  through 
September  30, 1999.  The  FY  1999  Sam 
Raybum  Dam  Project  PRS  indicates  the 
need  for  a  rate  adjustment  of  $4,692 
annually,  or  0.2  percent. 

Pursuant  to  implementing  authority 
in  10  CFR  903.22(h)  and  903.23(a)(3). 
the  Secretary  of  Energy  may  extend  a 
FERC-approved  rate  on  an  interim  basis. 
The  Soudiwestem  Administrator, 
published  notice  in  the  Federal  Register 
on  June  29, 1999,  64  FR  34797, 
annoimcing  a  30-day  period  for  public 
review  and  comment  concerning  the 
proposed  interim  rate  extension.  In 
addition,  an  informal  meeting  was  held 
with  customer  representatives  in  April 

1999.  Written  comments  were  accepted 
through  July  29, 1999.  One  comment 
was  received.  Tliis  comment  stated  no 
objection  to  the  proposed  interim 
extension. 

Discussion 

The  existing  Sam  Raybum  Dam 
Project  rate  is  based  on  the  FY  1994 
PRS.  PRSs  have  been  completed  on  the 
Sam  Raybum  Dam  Project  each  year 
since  approval  of  the  existing  rates.  Rate 
dianges  identified  by  the  PRSs  since 
that  period  have  indicated  the  need  for 
minimal  rate  increases  or  decreases. 
Since  the  revenue  changes  reflected  by 
the  PRSs  were  within  the  plus-or-minus 
two  percent  Rate  Adjustment  Threshold 
established  by  Southwestern 's 
Administrator  on  June  23, 1987,  these 
rate  adjustments  were  deferred  in  the 
best  interest  of  the  government  and 
provided  for  the  next  year's  PRS  to 
determine  the  appropriate  level  of 
revenues  needed  for  the  next  rate 
period. 

The  FY  1999  PRS  indicates  the  need 
for  an  annual  revenue  increase  of  $4,692 
(0.2  percent).  As  has  been  the  case  since 
the  existing  rate  was  approved,  the  FY 
1999  rate  adjustment  fells  within 
Southwestem's  plus-or-minus  two 
percent  Rate  Adjustment  Threshold  and 
would  normally  be  deferred.  However, 
the  existing  rate  expires  on  September 
30, 1999.  Consequently,  Southwestem 
proposes  to  extend  the  existing  rate  for 
a  one-year  period  ending  September  30, 

2000.  on  an  interim  basis  imder  the 


implementation  authorities  noted  in  10 
CFR  903.22(h)  and  903.23(a)(3). 

Southwestem  continues  to  make 
significant  progress  toward  repayment 
of  the  Federal  investment  in  the  Sam 
Raybum  Dam  Project.  Through  FY  1998, 
cimiulative  amortization  for  the  Sam 
Raybum  Dam  Project  was  $12,339,699, 
which  represents  approximately  48 
percent  of  the  $25,734,878  Federal 
investment  for  the  Sam  Raybum  Dam 
Project.  The  cumulative  amortization 
has  increased  almost  34  percent  since 
the  existing  rate  was  placed  in  effect. 

Information  regarding  this  rate 
extension,  including  studies  and  other 
supporting  material,  is  available  for 
public  review  and  comment  in  the 
offices  of  Southwestem  Power 
Administration,  One  West  Third  Street, 
Tulsa.  Oklahoma  74101. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  in  10 
CFR  part  903, 1  hereby  extend  on  an 
interim  basis,  for  the  period  of  one  year, 
effective  October  1. 1999,  the  current 
FERC-approved  Sam  Raybum  Dam 
Project  rate  for  the  sale  of  power. 

Dated:  September  IS,  1999. 
Bill  Richardaon. 
Secretary. 

[FR  Doc.  99-26028  Filed  10-5-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-64S2-6] 

Agency  Information  Collection 
Aetivftias,  0MB  Responses 

AOBICY:  Environmental  Protection 
Agency  (EPA). 
action:  Notices. 

SUMMARY:  This  document  announces  the 
Office  of  Management  and  Budget's 
(0MB)  responses  to  Agency  clearance 
requests,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  0MB  control  number. 
The  0MB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  Chapter  15. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  (202)  260-2740.  or  E- 
mail  at  "fiBrmer.sandyOepa.gov".  and 
please  refer  to  the  appropriate  EPA 
Information  Collection  Request  (ICR) 
Number. 
<6UPPLEMBITARY  INFORMATION: 


OMB  Responses  to  Agency  Clearance 
Requests 

OMB  Approvals 

EPA  ICR  No.  1031.06;  Recordkeeping 
and  Reporting  Requirements  for 
Allegations  of  Significant  Adverse 
Reactions  to  Human  Health  or  the 
Environment — ^TSCA  Section  8(c) 
Health  and  Safety  Data  Reporting  Rule; 
in  40  CFR  part  717;  was  approved  08/ 
23/99;  OMB  no.  2070-0017;  expires  08/ 
31/2002. 

EPA  ICR  No.  1188.06;  Significant  New 
Use  Rules  for  Existing  Chemicals — 
TSCA  Section  5(a);  in  40  CFR  part  721; 
was  approved  08/23/99;  OMB  No.  2070- 
0038;  expires  08/31/2002. 

EPA  ICR  No.  0595.07;  Notice  of 
Pesticide  Registration  by  States  to  Meet 
a  Special  Local  Need — Section  24(c);  in 
40  CFR  part  162;  was  approved  08/24/ 
99;  OMB  No.  2070-0055;  expires  08/31/ 
2002. 

EPA  ICR  No.  0601.06;  FIFRA  Section 
29  Annual  Report  on  Conditional 
Jlegistration;  in  40  CFR  part  152;  was 
approved  08/24/99;  OMB  No.  2070- 
0026;  expires  08/31/2002. 

EPA  ICR  No.  0662.06;  NSPS  for  VOC 
Equipment  Leaks  in  the  Synthetic 
Organic  Chemical  Industry  (SOCMI);  in 
40  CFR  part  60,  subpart  W,  was 
approved  08/25/99;  OMB  No.  2060- 
0012;  expires  08/31/2002. 

EPA  ICR  No.  0940.16;  Ambient  Air 
Quality  Surveillance;  in  40  CFR  part  58; 
was  approved  09/02/99;  OMB  No.  2060- 
0084;  expires  09/30/2002. 

EPA  ICR  No.  1813.02;  Final  Regional 
Haze  Rule;  in  40  CFR  part  51;  was 
approved  09/03/99;  OMB  No.  2060- 
0421;  expires  09/30/2002. 

EPA  ICR  No.  1557.04;  NSPS  for 
Municipal  Sofid  Waste  Landfills:  in  40 
CFR  part  60,  subpart  WWW;  was 
approved  9/10/99;  OMB  No.  2060-0220; 
expires  09/30/2002. 

EPA  ICR  No.  1150.05;  NSPS  for 
Volatile  Organic  Compound  Emissions 
from  the  Polymer  Manufecturing 
Industry;  in  40  CFR  part  60,  subpart 
DDD;  was  approved  09/13/99;  OMB  No. 
2060-0145;  expires  09/30/2002. 

EPA  ICR  No.  1069.06;  NSPS  for 
Primary  and  Secondary  Emissions  From 
Basic  Oxygen  Process  Furnaces;  in  40 
CFR  part  60,  subpart  N  and  Na;  was 
approved  09/13/99;  OMB  No.  2060- 
0029;  expires  09/30/2002. 

EPA  ICR  No.  1699.02;  Reporting  and 
Recordkeeping  Requirements  for 
Generators  of  Hazardous  Waste  Lamps; 
in  40  CFR  part  273  and  40  CFR  parts 
264-70  and  124;  was  approved  09/24/ 
99;  OMB  No.  2050-0164;  expires  09/30/ 
2002. 
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Extensions  of  Expiration  Dates 

EPA  ICR  No.  0649.06;  NSPS  for  Metal 
Fumitiire  Coating:  in  40  CFR  part  60, 
subpart  EE,  OMB  No.  2006-0106;  on  8/ 
20/99  OMB  extended  the  expiration 
date  through  11/30/99. 

EPA  ICR  No.  1167.05;  NSPS  for  Lime 
manufacturing;  in  40  CFR  part  60, 
subpart  HH;  OMB  No.  2060-0063;  on  8/ 
20/99  OMB  extended  the  expiration 
date  through  12/31/99. 

EPA  ICR  No.  0113.06;  NESHAP  for 
Mercury;  in  40  CFR  part  61,  subpart  E; 
OMB  No.  2060-0097;  on  08/20/99 
extended  the  expiration  date  through 
01/31/2000. 

EPA  ICR  No.  1088.08;  NSPS  for 
Industrial-Commerdal-Institutional 
Steam  Generating  Units;  in  40  CFR  part 
60,  subpart  Db;  OMB  No.  2060-0072;  on 
08/20/99  OMB  extended  the  expiration 
date  through  12/31/99. 

EPA  ICR  No.  0998.05;  NSPS  for 
SOCMI  Air  Oxidation  and  Distillation 
Processes;  in  40  CFR  part  60.  subpart  m 
and  NNN;  OMB  No.  2060-0197;  on  08/ 
20/99  OMB  extended  the  expiration 
date  through  12/31/99. 

EPA  ICR  No.  1678.04;  NESHAP  for 
Aerospace  Manufactiuing  and  Rework 
Operations;  in  40  CFR  part  63.  subpart 
EE;  OMB  No.  2060-0314;  on  08/20/99 
OMB  extended  the  expiration  date 
through  12/31/99. 

EPA  ICR  No.  0116.05;  Emission 
Control  System  Performance  Warranty 
Regulations  and  Voluntary  Aftermarket 
Part  Certification  Program;  in  40  CFR 
part  85.2112;  OMB  No.  2060-0060;  on 
08/25/99  OMB  extended  the  expiration 
date  through  02/28/2000. 

EPA  ICR  No.  0011.09;  Selective 
Enforcement  Auditing  and 
Recordkeeping  Requirements  for  On- 
Highway  HDE.  Non-Road  Compression 
Ignition  Engines,  and  On-Highway 
light-Duty  Vehicles  and  Li^t-Duty 
Trucks;  in  40  CFR  part  86,  subparts  G 
and  K  and,  part  90,  subpart  F;  OMB  No. 
2060-0064;  on  08/25/99  OMB  extended 
the  expiration  date  through  02/28/2000. 

EPA  ICR  No.  0168.06;  National 
Pollutant  Discharge  Elimination  System 
and  Sewage  Sludge  Management  State 
Programs;  in  40  CFR  parts  123  and  501; 
OMB  No.  2040-0057:  on  08/26/99  OMB 
extended  the  expiration  date  through 
11/30/99. 

EPA  ICR  No  1541.05;  NESHAP  for 
Benzene  Waste  Operations;  in  40  CFR 
part  61.  subpart  FF,  OMB  No.  2060- 
0183;  on  09/09/99  OMB  extended  Uie 
expiration  date  through  12/31/99. 

EPA  ICR  No.  0111.08;  National 
Emission  Standards  for  Asbestos;  in  40 
CFR  part  61,  subpart  M;  OMB  No.  2060- 
0101;  on  09/09/99  OMB  extended  the 
expiration  date  through  12/31/99. 


EPA  ICR  No.  0663.06;  NSPS  for 
Beverage  Can  Surface  Coating;  in  40 
CFR  part  60,  subpart  WW;  OMB  No. 
2060-0001;  on  09/10/99  OMB  extended 
the  expiration  date  through  01/31/2000. 

EPA  ICR  No.  0660.06;  NSPS  for  Metal 
Coil  Surface  Coating  Operations;  in  40 
CFR  part  60.  subpart  TT;  OMB  No. 
2060-0107;  on  09/10/99  OMB  extended 
the  expiration  date  through  12/31/99. 

IPA  ICR  NO.  1178.04;  NSPS  for 
Synthetic  Organic  Chemical 
Manufacturing  Industry  (SOCMI) 
Reactor  Processes;  in  40  CFR  part  60, 
subpart  RRR;  OMB  No.  2060-0269;  on 
09/10/99  OMB  extended  the  expiration 
date  through  01/31/2000. 

EPA  ICR  No.  1052.05;  NSPS  for 
Fossil-Fuel-Fired  Steam  Generating 
Units;  in  40  CFR  part  60,  subpart  D; 
OMB  No.  2060-0026;  on  09/14/99  OMB 
extended  the  expiration  date  through 
01/31/2000. 

EPA  ICR  No.  1127.05;  NSPS  For  Hot 
Mix  Asphalt  Facilities;  in  40  CFR  part 
60,  subpart  I;  OMB  No.  2060-0083;  on 
09/14/99  OMB  extended  the  expiration 
date  through  01/31/2000. 

EPA  ICR  No.  1717.02;  NESHAP  for 
Air  Pollutants  for  Off-Site  Waste  and 
Recovery  Operations;  in  40  CFR  part  63, 
subpart  DD;  OMB  No.  2060-0313;  on 
09/15/99  OMB  extended  the  expiration 
date  through  03/31/2000. 

EPA  ICR  No.  1055.05;  NSPS  for  Kraft 
Pulp  Mills;  in  40  CFR  part  60.  subpart 
BB;  OMB  No.  2060-0021;  on  09/17/99 
OMB  extended  the  expiration  date 
through  01/31/2000. 

EPA  ICR  No.  0658.06;  NSPS  for 
Pressure  Sensitive  Tape  and  Label 
Surface  Coating;  in  40  CFR  part  60, 
subpart  RR;  OMB  No.  2060-0004;  on  09/ 
17/99  OMB  extended  the  expiration 
date  through  01/31/2000. 

EPA  ICR  No.  1053.05;  NSPS  for 
Electric  Utility  Steam  Generating  Units; 
in  40  CFR  part  60,  subpart  Da;  OMB  No. 
2060-0023;  on  09/17/99  OMB  extended 
the  expiration  date  through  01/31/2000. 

EPA  ICR  No.  1084-05;  Amendments 
to  NSPS  to  Nonmetallic  Mineral 
Processing  Plants:  in  40  CFR  part  60, 
subpart  OOO;  OMB  No.  2060-0050;  on 
09/17/99  OMB  extended  the  expiration 
date  through  03/31/2000. 

EPA  ICR  No.  1763.01;  In-Use  Credit 
Program  and  New  Marine  Engines;  in  40 
CFR  part  91.  subpart  N;  OMB  No.  2060- 
0352;  on  09/24/99  OMB  extended  the 
expiration  date  through  03/31/2000. 

EPA  ICR  No.  1774.01;  EPA's  Mobile 
Air  Conditioner  Retrofitting  Program;  in 
40  CFR  82.180;  OMB  No.  2060-0350;  on 
09/24/99  OMB  extended  the  expiration 
date  Uirough  02/28/2000. 

EPA  ICR  No.  0002.08;  National 
Pretreatment  Program;  in  40  CFR  part 
403;  OMB  No.  2040-0009;  on  09/20/99 


OMB  extended  the  expiration  date 
through  11/30/99. 

EPA  ICR  No.  0226.14;  National 
Pollutant  Elimination  System  Permit 
Application — ^Forms  2A  and  2S  (Final 
Rule);  in  40  CFR  parts  122  and  501; 
OMB  No.  2040-0086;  on  09/20/99  OMB 
extended  the  expiration  date  through 
11/30/99. 

EPA  ICR  No.  1427.05;  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  Compliance  Assessment/  ■ 
Certification  Information;  in  40  CFR 
parts  122  and  501;  OMB  No.  2040-0110; 
on  09/21/99  OMB  extended  tiie 
expiration  date  through  03/31/2000. 

EPA  ICR  No.  1 711,02;  Voluntary 
Customer  Service  Satisfactory  Surveys; 
OMB  No.  2090-0010;  on  09/17/99  OMB 
extended  the  expiration  date  through 
11/30/99. 

EPA  ICR  No.  0994.06;  Beach  Closing 
Survey  Report  on  the  Great  Lakes;  OMB 
No.  2090-0003;  on  09-21/99  OMB 
extended  the  expiration  date  through 
03/31/2000. 

EPA  ICR  No.  1139.05;  TSCA  Section 
4  Test  Rules.  Consent  Orders  and  Test 
Rule  Exemptions;  in  40  CFR  part  790; 
OMB  No.  2070-0033;  on  09/28/99  OMB 
extended  the  expiration  date  through  2/ 
28/2000. 

Action  Withdmwn  and  Continued 

EPA  ICR  No.  1656.07;  Requirements 
for  Registration  and  Documentation  of 
Risk  Management  Plans  under  section 
112(r)  of  the  Gean  Air  Act;  OMB  No. 
2050-00144;  and  09/17/99  this  action 
was  withdrawn  and  continued. 

Dated:  September  29, 1999. 

Richard  T.  Westlund, 

Acting  Division  Director,  Begulatory 
Information  Division. 

[FR  Doc.  99-26067  Filed  10-5-^;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34202;  FRL-6387-«) 

Organophosphate  Pesticide; 
Availability  of  Prallminary  Risk 
Its 


AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 

summary:  This  notice  announces  the 
availability  of  doounents  that  were 
developed  as  part  of  the  EPA's  process 
for  making  reregistration  eligibility 
decisions  for  the  organophosphate 
pesticides  and  for  tolerance 
reassessments  consistent  with  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
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(FFDCA),  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA). 
These  documents  are  the  preliminary 
human  health  risk  assessments  and 
related  docimients  for  chlorpyrifos 
methyl.  This  notice  also  starts  a  60-day 
public  comment  period  for  the 
preliminary  risk  assessments. 
Comments  are  to  be  limited  to  issues 
directly  associated  with  the  one 
oi^anophosphate  pesticide  that  has  the 
risk  assessments  placed  in  the  docket 
and  should  be  limited  to  issues  raised 
in  those  documents.  By  allowing  access 
and  opportunity  for  comment  on  the 
preliminary  risk  assessments,  EPA  is 
seeking  to  strengthen  stakeholder 
involvement  and  help  ensure  our 
decisions  under  FQPA  are  transparent 
and  based  on  the  best  available 
information.  The  tolerance  reassessment 
process  will  ensure  that  the  United 
States  continues  to  have  the  safest  and 
most  abundant  food  supply.  The  Agency 
cautions  that  these  risk  assessments  are 
preliminary  assessments  only  and  that 
further  refinements  of  the  risk 
assessments  will  be  appropriate  for 
some,  if  not  all,  of  these 
organophosphate  pesticides.  These 
dociunents  reflect  only  the  work  and 
analysis  conducted  as  of  the  time  they 
were  produced  and  it  is  appropriate 
that,  as  new  information  becomes 
available  and/or  additional  analyses  are 
performed,  the  conclusions  they  contain 
may  change. 

DATES:  Comments,  identified  by  the 
docket  control  number  OPP-34202, 
must  be  received  on  or  before  December 
6,1999. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  the  docket 
control  number  in  the  subject  line  on 
the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Angulo,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401 M  St.,  SW., 
Washington,  DC  20460;  telephone 
number  (703)  308-6004;  and  e-mail 
address:  anguloJurenOepa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  nevertheless,  a  wide  range  of 
stakeholders  will  be  interested  in 
obtaining  the  revised  risk  assessments 


and  submitting  risk  management 
comments  on  chlorpyrifos  methyl, 
including  environmental,  human  health, 
and  agricultural  advocates;  the  chemical 
industry;  pesticide  users;  and  members 
of  the  public  interested  in  the  use  of 
pesticides  on  food.  Since  other  entities 
may  also  be  interested,  the  Agency  has 
not  attempted  to  describe  all  the  specific 
entities  that  may  be  afiiected  by  this 
action.  If  you  have  any  questions 
regarding  the  appUcability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  OtherRelated 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  doaunent,  and 
certain  other  related  dociunents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  In  addition, 
copies  of  the  preliminary  risk 
assessments  for  the  one 
organophosphate  pesticide  may  also  be 
accessed  at  http:  www.epa.gov/ 
oppsrrdl/op. 

2.  In  person.  The  Agency  has 
estabUshed  an  official  record  for  this 
action  under  docket  control  nimiber 
OPP-34202.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  dociunents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  conunent  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703) 305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  conunents  through 
the  mail,  in  person,  or  electronically.  To 


ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  the  docket 
control  number  in  the  subject  line  on 
the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington.  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  Ilie 
PHUB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "opp-docket@epa.gov,"  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
niunber  OPP-34202.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
"FOR  FURTHER  INFORMATION 
CONTACT." 
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E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  'Jie  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Ofiiar  alternative  ways  to  improve 
the  notice. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
doomient. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Background 

EPA  is  making  available  preliminary 
risk  assessments  that  have  been 
developed  as  part  of  EPA's  process  for 
making  reregistration  eligibility 
decisions  for  the  organophosphate 
pesticides  and  for  tolerance 
reassessments  consistent  with  the 
FFDCA.  as  amended  by  the  FQPA.  The 
Agency's  preliminary  human  health  risk 
assessments  for  one  organophosphate 
pesticides  are  available  in  the 
individual  organophosphate  pesticide 
docket:  Chlorpyrifos  methyl. 

Included  in  the  individual 
or^ophosphate  pesticide  docket  is  the 
Agency's  preliminary  risk  assessments. 
As  additional  comments,  reviews,  and 
risk  assessment  modifications  become 
available,  these  will  also  be  docketed  for 
the  one  organophosphate  pesticide 
listed  in  this  notice.  The  Agency 
cautions  that  these  risk  assessments  are 
preliminary  assessments  only  and  that 
further  refinements  of  the  risk 
assessments  will  be  appropriate  for  the 
one  organophosphate  pesticide.  These 
documents  reflect  only  the  work  and 
analysis  conducted  as  of  the  time  they 
were  produced  and  it  is  appropriate 
that,  as  new  information  becomes 
available  and/or  additional  analyses  are 
performed,  the  conclusions  they  contain 
may  change. 

As  the  preliminary  risk  assessments 
for  the  remaining  organophosphate 
pesticides  are  completed  and  registrants 
are  given  a  30-day  review  period  to 


identify  possible  computational  or  other 
clear  errors  in  the  risk  assessment,  these 
risk  assessments  and  registrant 
responses  will  be  placed  in  the 
individual  organophosphate  pesticide 
dockets.  A  notice  of  availability  for 
subsequent  assessments  will  appear  in 
the  Federal  Renter. 

The  Agency  is  providing  an 
opportunity,  through  this  notice,  for 
interested  parties  to  provide  comments 
and  input  to  the  Agency  on  the 
preliminary  risk  assessments  for  the 
chemicals  specified  in  this  notice.  Such 
comments  and  input  could  address,  for 
example,  the  availability  of  additional 
data  to  fijrther  refine  the  risk 
assessments,  such  as  percent  crop 
treated  information  or  submission  of 
residue  data  from  food  processing 
studies,  or  could  address  the  Agency's 
risk  assessment  methodologies  and 
assumptions  as  applied  to  these  specific 
chemicals.  Comments  should  be  limited 
to  issues  raised  within  the  preliminary 
risk  assessments  and  associated 
docimients.  EPA  will  provide  other 
opportimities  for  public  comment  on 
other  science  issues  associated  with  the 
organophosphate  tolerance  reassessment 
program.  Failure  to  comment  on  any 
such  issues  as  part  of  this  opportunity 
will  in  no  way  prejudice  or  limit  a 
commenter's  opportunity  to  participate 
fully  in  later  notice  and  comment 
processes.  All  comments  should  be 
submitted  by  December  6, 1999,  using 
the  methods  in  Unit  I.  of  the 
"SUPPLEMENTARY  INFORMATION." 
Comments  will  become  part  of  the 
Agency  record  for  each  individual 
organophosphate  pesticide  to  which 
they  pertain. 

List  of  Subjects 

Environmental  protection.  Chemicals, 
Pesticides  and  pests. 

Dated:  September  30, 1999. 

LoisRocsi, 

Director,  Special  Review  and  Beregistration 
Division,  Office  of  Pesticide  Programs. 

[PR  Doc.  99-26072  Filed  10-5-99:  B:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34201;  FRL-«387-q 

Organophosphate  Pesticides; 
Availability  of  Revised  Risk 
Assessments 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  This  notices  announces  the 
availability  of  the  revised  risk 
assessments  and  related  documents  for 
two  organophosphate  pesticides,  naled 
and  temephos.  In  addition,  this  notice 
starts  a  60-day  public  participation 
period  during  which  the  public  is 
encouraged  to  submit  risk  management 
ideas  or  proposals.  These  actions  are  in 
response  to  a  joint  initiative  between 
EPA  and  the  Department  of  Agriculture 
(USDA)  to  increase  transparency  in  the 
tolerance  reassessment  process  for 
.organophosphate  pesticides. 
DATES:  Comments,  identified  by  docket 
control  number  OPP-3434136A  for 
naled  and  OPP-34147B  for  temephos, 
must  be  received  by  EPA  on  or  before 
December  6, 1999. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  III.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-34136A  for  naled 
and  OPP-34147B  for  temephos  in  the 
subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Angulo,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St,,  SW., 
Washington,  DC  20460;  telephone 
number:  (703)  308-6004;  e-mail  address: 
angulo.karen@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  nevertheless,  a  wide  range  of 
stakeholders  will  be  interested  in 
obtaining  the  revised  risk  assessments 
and  submitting  risk  management 
comments  on  naled  and  temephos, 
including  environmental,  human  health, 
and  agricultural  advocates;  the  chemical 
industry:  pesticide  users;  and  members 
of  the  public  interested  in  the  use  of 
pesticides  on  food.  As  such,  the  Agency 
has  not  attempted  to  specifically 
describe  all  the  entities  potentially 
affected  by  this  action.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

n.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

A.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
other  related  documents  from  the  EPA 
Internet  Home  Page  at  http:// 
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www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  imder 
the  "Federal  Register — ^Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

To  access  information  about 
organophosphate  pesticides  and  obtain 
electronic  copies  of  the  revised  risk 
assessments  and  related  documents 
mentioned  in  this  notice,  you  can  also 
go  directly  to  the  Home  Page  for  the 
Office  of  Pesticide  Programs  (OPP)  at 
http://www.epa^ov/pesticides/op/. 

B.  In  Person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  control  nimiber 
OPP-34136A  for  naled  and  OPP- 
34147B  for  temephos.  The  official 
record  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received  during 
an  applicable  comment  period,  and 
other  information  related  to  this  action, 
including  any  information  claimed  as 
CBI.  This  official  record  includes  the 
docimients  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  docimients. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period,  is  available 
for  inspection  in  Rm.  119,  Crystal  Mall 
#2. 1921  Je^rson  Davis  Hwy., 
Arlington,  VA,  firom  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

m.  How  Can  I  Respond  to  this  Action? 

A.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-34136A  for  naled 
and  OPP-34147B  for  temephos  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  comments  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
comments  to:  Public  Information  and 
Records  Integrity  Branch.  Information 
Resources  and  Services  Division,  Office 
of  Pesticide  Programs,  Environmental 


Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  firom 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  "Hie 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically .  Submit  electronic 
comments  by  e-mail  to:  "opp- 
docket@epa.gov,"  or  you  can  submit  a 
computer  disk  as  described  in  this  unit. 
Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file,  avoiding  the 
use  of  sf>ecial  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  standard  computer 
disks  in  WordPerfect  6.1/8.0  or  ASCII 
file  format.  All  comments  in  electronic 
form  must  be  identified  by  the  docket 
control  number  OPP-34136A  for  naled 
and  OPP-34147B  for  temephos. 
Electronic  comments  may  also  be  filed 
online  at  many  Federal  Expository 
Libraries. 

B.  How  Should  I  Handle  CBI 
Information  that  I  Want  to  Submit  to  the 
Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  Usted  under 
"FOR  FURTHER  INFORMATION 
CONTACT." 

IV.  What  Action  is  EPA  Taking  in  this 
Notice? 

EPA  is  making  available  for  public 
viewing  the  revised  risk  assessments 
and  related  documents  for  two 
organophosphates,  naled  and  temephos. 
These  dociunents  have  been  developed 
as  part  of  the  pilot  public  participation 
process  that  0>A  and  USDA  are  now 
using  for  involving  the  public  in  the 
reassessment  of  pesticide  tolerances 
under  the  Food  Quality  Protection  Act 
(FQPA),  and  the  rereqgistration  of 
individual  organophosphate  pesticides 


under  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  The  pilot  public  participation 
process  was  developed  as  part  of  the 
EPA-USDA  Tolerance  Reassessment 
Advisory  Committee  (TRAC),  which 
was  established  in  April  1998,  as  a 
subconunittee  under  the  auspices  of 
EPA's  National  Advisory  Council  for 
Environmental  Policy  and  Technology. 
A  goal  of  the  pilot  public  participation 
process  is  to  find  a  more  effective  way 
for  the  public  to  participate  at  critical 
jimctures  in  the  Agency's  development 
of  organophosphate  risk  assessments 
and  risk  management  decisions.  EPA 
and  USDA  began  implementing  this 
pilot  process  in  August  1998,  to  increase 
transparency  and  opportunities  for 
stakeholder  consultation.  The 
documents  being  released  to  the  pubUc 
through  this  notice  provide  information 
on  the  revisions  that  were  made  to  the 
naled  and  temephos  preliminary  risk 
assessments,  which  where  released  to 
the  public,  August  10, 1998  (63  FR 
43175)  (FRL-6024-3)  for  naled  and 
September  9. 1998  (63  FR  48213)  (FRL- 
6030-2)  for  temephos,  through  notices 
in  the  Federal  Register. 

As  part  of  the  pilot  public 
participation  process,  EPA  and  USDA 
may  hold  public  meetings  (called 
Technical  Briefings)  to  provide 
interested  stakeholders  with 
opportunities  to  become  more  informed 
about  revised  organophosphate  risk 
assessments.  During  the  Technical 
Briefings,  EPA  describes  the  major 
points  (e.g.  risk  contributors),  use  data 
that  were  used  (e.g.,  data  from  USDA's 
Pesticide  Data  Program  (PDP)),  and 
discusses  how  public  comments 
impacted  the  assessment.  USDA 
provides  ideas  on  possible  risk 
management.  Stakeholders  have  an 
opportunity  to  ask  clarifying  questions, 
and  all  meeting  minutes  are  placed  in 
the  OPP  public  docket.  Technical 
Briefings  may  not  be  held  for  chemicals 
that  have  limited  use  patterns  or  low 
levels  of  risk  concern.  The  use  patterns 
for  naled  and  temephos  are 
predominately  mosquito  control, 
therefore,  no  Technical  Briefing  is 
planned.  In  cases  where  no  Technical 
Briefing  is  held,  the  Agency  will  make 
a  special  effort  to  commimicate  witb 
interested  stakeholders  in  order  to  better 
ensure  their  understanding  of  the 
revised  assessments  and  how  they  can 
participate  in  the  organophosphate  pilot 
public  participation  process.  EPA  has  a 
good  familiarity  with  the  stakeholder 
groups  associated  with  the  use  of  naled 
and  temephos  who  may  be  interested  in 
participating  in  the  risk  assessment/risk 
management  process,  and  will  contact 
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them  individually  to  inform  them  that 
no  Technical  Briefing  will  be  held.  EPA 
is  willing  to  meet  with  stakeholders  to 
discuss  the  naled  and  temephos  revised 
risk  assessments.  Minutes  of  all 
meetings  will  be  docketed. 

In  action,  this  notice  starts  a  60-day 
public  participation  period  during 
which  the  public  is  encouraged  to 
submit  risk  management  proposals  or 
otherwise  comment  on  risk  management 
for  naled  and  temephos.  The  Agency  is 
providing  an  opportunity,  through  this 
notice,  for  interested  parties  to  provide 
written  risk  management  propc»als  or 
ideas  to  the  Agency  on  the  pesticides 
specified  in  this  notice.  Such  comments 
and  proposals  could  address  ideas  about 
how  to  manage  dietary,  occupational,  or 
ecological  risks  on  specific  naled  and 
temephos  use  sites  or  crops  across  the 
United  States  or  in  a  particular 
geographic  region  of  the  coimtry.  To 
address  dietary  risk,  for  example, 
commenters  may  choose  to  discuss  the 
feasibiUty  of  lower  application  rates, 
increasing  the  time  interval  between 
application  and  harvest  ("pre-harvest 
intervals"),  modifications  in  use,  or 
suggest  alternative  measures  to  reduce 
residues  contributing  to  dietary 
exposure.  For  occupational  ri^,  for 
ecample,  commenters  may  suggest 
personal  protective  equipment  or 
technologies  to  reduce  exposure  to 
workers  and  pesticide  handlers.  For 
ecological  risks,  commentors  may 
suggest  ways  to  reduce  environmental 
exposure,  e.g.,  exposure  to  birds,  fish, 
mammals,  and  other  non-target 
organisms.  EPA  will  provide  other 
opportunities  for  public  participation 
and  comment  on  issues  associated  with 
the  organophosphate  tolerance 
reassessment  program.  Failure  to 
participate  or  comment  as  part  of  this 
opportimity  will  in  no  way  prejudice  or 
limit  a  commenter's  opportuini^  to 
participate  fully  in  later  notice  and 
comment  processes.  All  comments  and 
proposals  must  be  received  by  EPA  on 
or  twfbre  December  6, 1999,  at  the 
addresses  given  xindet  the 
"ADDRESSES"  section.  Comments  and 
proposals  will  become  part  of  the 
Agency  record  for  the  organophosphate 
specified  in  this  notice. 

List  of  Subjects 

Environmental  protection.  Chemicals, 
Pesticides  and  pests. 

Dated:  September  30, 1999. 

LoisRoni, 

Director,  Special  Review  and  Feregistration 
Division,  Office  of  Pesticide  Programs. 

(FR  Doc.  99-26073  Filed  10-5-99;  8:45  am! 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-B35:  FRL-6029-8] 

American  Cyanamld  Company; 
Pesticide  Tolerance  Petition  Rling 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  the 
docket  control  number  PF-835,  must  be 
received  on  or  before  November  5, 1999. 
ADDRESSES:  By  mail  submit  written 
comments  to:  Information  and  Records 
Integrity  Branch,  F*ublic  Information  and 
Services  Divison  (7502C),  Office  of 
Pesticides  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person  bring 
comments  to:  Rm.  119,  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  fay  following 
the  instructions  under 
"SUPPLEMENTARY  INFORMATION." 
No  confidential  business  information 
should  be  submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  119  at  the  address 
given  above,  fit)m  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marion  M.  Johnson,  Registration 
Division  (7505W),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  St.,  SW,  Washington.  DC 
20460.  Office  location,  telephone 
number,  and  e-mail  address:  Rm.  208, 
Crystal  Mall  #2  ,  1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202,  (703) 
305-6701;  e-maihjohnson.marion 
@epamail.epa.gov. 

SUPPt-BNENTARY  INFORMATION:  EPA  has 
received  a  pesticide  petition  as  follows 


proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemical  in  or  on 
various  food  commodities  under  section 
408  of  the  Federal  Food,  Drug,  and 
Comestic  Act  (FFDCA).  21  U.S.C.  346a. 
EPA  has  determined  that  this  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2);  however.  EPA  has  not  fiiUy 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 
imder  docket  control  number  [PF-835] 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  bom  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
doamient. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docketOepamaii.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  file  format  or  ASCII 
file  format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (PF-835)  and 
appropriate  petition  number.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Food 
additives.  Feed  additives.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  28, 1999. 


Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  simimary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  sununary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  views  of  the  petitioner. 
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EPA  is  publishing  the  petition 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition  simmiary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measiuement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

American  Cyanamid  Company 

PP2F2609 

EPA  has  received  a  pesticide  petition 
(PP  2F2609)  from  American  Cyanamid 
Company,  P.  O.  Box  400,  Princeton,  NJ 
08543-0400,  proposing  piusuant  to 
section  408(d)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act,  21  U.S.C. 
346a(d),  to  amend  40  CFR  part  180  by 
establishing  a  tolerance  for  residues  of 
tetrahydro-5,5-dimethyl-2(lH)- 
pyTimidinone[3-{4- 
(trifluoromethyl)phenyl]-l-(2-(4- 
(trifluoromethyl)phenyllethenyl]-2- 
propenylidene]hydrazone, 
hydramethylnon]  in  or  on  the  raw 
agricultural  commodity  [pineapples]  at 
0.05  parts  per  million  (ppm).  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  Metabolism 
studies  were  conducted  on  grass  and 
pineapples  utilizing  two  distinct  >X^- 
radiolabeled  forms  of  hydramethylnon. 
Based  on  these  studies,  the  qualitative 
nature  of  the  residues  of 
hydramethylnon  in  plants  is  imderstood 
and  the  parent  molecule  is  considered 
to  be  the  only  residue  of  concern. 

2.  Analytical  method.  Adequate 
enforcement  methodology  is  available  in 
PAM  n  (Method  I)  to  enforce  the 
tolerance  expression.  A  confirmatory 
method  has  recently  been  submitted  to 
the  FDA  for  inclusion  in  PAM  II. 

3.  Magnitude  of  residue.  Based  on  the 
results  of  seven  pineapple  field  trials, 
including  two  studies  conducted  at  Sx 
the  maximum  application  rate,  residues 
of  hydramethylnon  are  not  expected  to 
exceed  0.05  ppm  in/on  pineapples. 
Processing  studies  have  demonstrated 
that  residues  are  not  expected  to 
concentrate  in  pineapple  processed 
commodides.  The  Agency  has 
previously  established  a  time-limited 
tolerance  at  this  level  to  cover  residues 
that  may  occur  as  a  result  of  use  under 
section  18  emergency  authorizations 


issued  to  the  State  of  Hawaii.  Secondary 
residues  of  hydramethylnon  are  not 
expected  in  animal  commodities  and  no 
tolerances  for  secondary  residues  of 
hydramethylnon  in  livestock 
commodities  are  currently  established. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Based  on  the  results 
of  the  acute  toxicity  data, 
hydramethylnon  does  not  exhibit 
significant  acute  toxicity.  For  the  aqute 
oral  study  in  rats,  the  LDso  in  males  was 
817  milligram/kilogram  (mg/kg)  and  the 
LDso  in  females  was  1,502  mg^g.  llie 
LDso  for  the  acute  dermal  study  in 
rabbits  was  greater  than  2,000  mg/kg 
and  the  4-hour  LCso  for  acute  inhalation 
in  rats  was  2.9  mg/1  (males  and  females 
combined).  Hydramethylnon  is  not  a 
dermal  irritant  or  a  skin  sensitizer  and 
is  a  mild  eye  irritant. 

2.  Genotoxicty.  The  following 
genotoxidty  tests  were  all  negative: 
Salmonella  typhimuriumi Escherichia 
coli  reverse  gene  mutation  assay, 
Schizosaccharomyces  pombe  Pi 
forward  gene  mutation  assay,  in  vitro 
Chinese  Hamster  Ovary  (CHO) 
chromosome  aberration.  Saccharomyces 
cerevisiae  D4  mitotic  gene  conversion 
assay.  The  data  suggest  that 
hydramethylnon  is  not  genotoxic  in 
microbial  test  systems  or  clastogenic  in 
culttued  mammalian  cells  and  does  not 
induce  dominant  lethality  in  male  rat 
germinal  cells.  The  evidence  of  male 
infertility  and  testicular  atrophy  at  90 
milligram/kilogram/day  (mg/kg/day  in 
the  dominant  lethal  assay  is  consistent 
with  similar  findings  observed  in  the 
chronic  rat  study,  the  18-month  mouse 
fiseding  study,  the  2-generation 
reproduction  study,  and  the  91  day  oral 
gavage  study  in  dogs. 

3.  Reproductive  and  developmental 
toxicity.  There  is  no  evidence  in  the 
prenatal  developmental  toxicity  studies 
in  either  rats  or  rabbits  of  alterations  to 
CNS  development,  nor  is  there  any 
indication  of  neurotoxicity  in  the  other 
short  or  long-term  oral  studies  in  rats, 
mice  or  dogs.  No  evidence  of  the 
increased  sensitivity  of  the  developing 
offspring  was  noted  as  the  No  Observed 
Effect  Levels  (NOELs)  for  developmental 
toxicity  in  the  rat  (10  milligram/ 
kilogram/body  weight/day  (mg/kg/bwt/ 
day)  and  the  rabbit  (5  mg^g/bwt/day) 
were  greater  than  the  NOELs  for 
maternal  toxicity  (3  mg/kg/bwt/day  for 
the  rat  and  <  5  (mg/kg/bwt/day  for  the 
rabbit).  Hydramethylnon  is  not 
teratogenic  in  either  the  rat  or  rabbit. 
Hydrunethylnon  is  a  male  reproductive 
toxicant  wltich  appears  to  specifically 
target  the  germinal  cells  and/or  tissues 
in  the  testes.  In  a  2-generation  rat 
reproduction  study,  there  was  no 


evidence  of  systemic  toxicity,  nor  was 
there  any  evidence  of  direct  toxicity  in 
the  ofi'spring.  The  reproductive  NOEL 
was  25  ppm  (1.66  mg/kg/day  for  males) 
and  the  Lowest  Observed  Adverse  Effect 
Level  (LOAEL)  was  50  ppm  (3.32  mg/ 
kg/day  for  males),  based  upon 
histopathological  findings  in  the  testes 
and  the  epididymides.  Also  at  75  ppm 
(5.05  mg/kg/day  in  males),  reproductive 
performance  of  the  males  was  decreased 
with  longer  precoital  intervals,  lower 
pregnancy  rates,  reduced  gestation 
weight  gain  for  females  and  smaller 
littera. 

4.  Subchronic  toxicity.  The  following 
are  the  results  of  the  subchronic  toxicity 
tests  that  have  been  conducted  with 
hydramethylnon:  91  day  feeding  study 
in  rats  (NOEL  2.5  mg/kg/bwt/day);  91 
day  gavage  study  in  dogs  (NOEL  <  3  mg/ 
kg/bwt/day);  21  day  dermal  study  in 
rabbits  (NOEL  250  mg/kg/  bwt/day).  For 
both  the  short-  and  inteimediate-term 
Margin  of  Exposure  (MOE)  calculations, 
the  Agency's  Hazard  Identification 
Committee  recommended  use  of  the 
Systemic  NOEL  (freestanding)  of  250 
mg/kg/day  from  the  21  day  dermal 
toxicity  study  in  New  Zealand  white 
rabbits.  Non-adverse  signs  at  the  NOEL 
included  decreased  food  consiunption 
in  males  and  females,  and 
thrombocytopenia  in  females. 

5.  Chronic  toxicity.  The  EPA  has 
established  the  Reference  Dose  (RfD)  for 
hydramethylnon  at  0.01  mg/kg/day. 
Tbis  RfD  is  based  on  a  6-monm  feeding 
study  LP  dogs  with  a  NOEL  of  1.0  mg/ 
kg/day  based  on  an  increased  incidence 
of  soft  stools,  mucoid  stools,  and 
diarrhea  at  the  LOAEL  of  3.0  mg/kg/day. 
An  uncertainty  factor  of  100  was  used 
during  calculation  of  the  RiD.  Based  cm 
a  statistically  significant  increase  in 
lung  adenomas  and  combined  limg 
adenomas/carcinomas  in  female  mice, 
hydramethylnon  has  been  classified  as  a 
Group  C  chemical  (possible  hiunan 
carcinogen)  by  the  Agency's  Cancer  Peer 
Review  Committee.  Tlie  Committee 
recommended  using  the  RfD  approach 
for  risk  assessment. 

6.  Animal  metabolism.  Adequate  rat 
and  goat  metabolism  studies  are 
available  for  hydramethylnon.  Results  of 
ruminant  metabolism  and  feeding 
studies  clearly  demonstrate  that  there  is 
no  reasonable  expectation  that  residues 
of  hydramethylnon  in  pineapple 
processed  commodities  will  be 
transferred  to  milk  or  edible  tissues. 
Hence,  no  tolerances  on  any  food  items 
derived  from  ruminants  are  required  for 
hydramethylnon. 

7.  Metabolite  toxicology.  The  parent 
molecule  is  the  only  moiety  of 
toxicological  significance  which  needs 
regulation  in  plant  commodities. 
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8.  Endocrine  disruption.  EPA  is 
required  to  develop  a  screening  program 
to  determine  whether  certain  substances 
(including  all  pesticides  and  inerts) 
"may  have  an  effect  in  humans  that  is 
similar  to  an  effect  produced  by  a 
naturally  occxirring  estrogen,  or  such 
other  endocrine  effect."  The  Agency  is 
currently  working  with  interested 
stakeholders,  including  other 
government  agencies,  public  interest 
groups,  industry  and  research  scientists 
in  developing  a  screening  and  testing 
program  and  a  priority  setting  scheme  to 
implement  this  program.  Congress  has 
allowed  3  years  from  the  passage  of 
FQPA  (August  3, 1999)  to  implement 
this  program.  At  the  present  time,  no 
reliable  information  is  available  to 
indicate  that  hydramethylnon  has  a 
potential  to  have  an  effect  in  humans 
that  is  similar  to  effects  produced  by 
naturally  occurring  estrogen  or  other 
endocrine  substances. 


C.  Aggregate  Exposure 

1.  Dietary  exposure.  A  0.05  ppm 
tolerance  for  the  residues  of 
hydramethylnon  has  only  been 
established  for  grasses  and  as  there  is  no 
reasonable  expectation  that  residues  in 
grass  will  be  transferred  to  the  milk  and 
edible  tissues  of  ruminants,  no 
tolerances  for  hydramethylnon  have 
been  established  on  any  food  items. 
Thus,  there  is  no  contribution  to  the 
aggregate  exposure  of  hydramethylnon 
residues  from  dietary  sources. 
Therefore,  the  following  risk  assessment 
to  assess  dietary  exposures  and  risks 
from  hydramethylnon  will  be  based  on 
dietary  exposures  resulting  from  only 
the  pending  tolerance  in/on  pineapples. 

2.  Acute  exposure  and  risk—i.  Food. 
Acute  dietary  risk  assessments  are 
performed  for  a  food-use  pesticide  if  a 
toxicological  study  has  indicated  the 
possibility  of  an  effect  of  concern 
occurring  as  a  result  of  a  1-day  or  single 
exposure.  The  acute  dietary  (food  only) 
risk  assessment  is  not  required  as  the 
Agency's  Hazard  Identification 


Committee  did  not  identify  any  acute 
dietary  risk  endpoints. 

ii.  Chronic  exposure  and  risk.  In 
response  to  EPA's  granting  of  an 
emergency  exemption  imder  FIFRA 
section  18  authorizing  the  use  of 
hydramethylnon  in  pineapples  in 
Hawaii,  a  time-limited  tolerance  of  O.OS 
ppm  was  estabUshed  in/on  pineapple 
finiits.  The  Agency  has  conducted  a 
chronic  dietary  risk  assessment  based 
on  very  conservative  assiunptions  ~ 
100%  of  pineapple  commodities  will 
contain  hydramethylnon  residues  and 
those  residues  will  be  at  the  level  of  the 
required  tolerance  ~  which  results  in  an 
overestimate  of  human  dietary 
exposure.  Thus,  in  making  a  safety 
determination  for  this  time-limited 
tolerance,  HED  has  taken  into  account 
this  conservative  exposure  assessment. 
Based  on  similar  considerations,  the 
pending  hydramethylnon  tolerance  in/, 
on  pineapples  results  in  a  TMRC  that  is 
equivalent  to  the  following  percentages 
of  the  RfD  of  0.01  mg/kg/day: 


Population  Sut>group 


%RfD 


U.S.  Population 

NurainQ  Infants 

Non^iilursing  Infants  (<1-year  dd) 

CNIdren  (1-6  years  dd) „. 

CNIdren  (7-12  yeais  old) 


<ai% 

<0.1% 
0.2% 
0.1% 

<0.1% 


The  subgroups  listed  above  are:  (1) 
the  U.S.  population  (48  States);  (2)  those 
for  in&nts  and  children;  and,  (3)  the 
other  subgroups  for  which  the 
percentage  of  the  RfD  occupied  is 
greater  than  that  occupied  by  the 
subgroup  U.S.  population  (48  States). 

3.  Drinking  water.  Based  on  its 

!)hysical  and  chemical  properties, 
extremely  low  water  solubility  of  7-9 
ppb  at  25  "C  and  rapid  aqueous 
photolysis  with  a  Vit  of  less  than  1  hour), 
there  is  no  concern  for  exposure  to 
residues  of  hydramethylnon  in  potable 
water.  Hydramethylnon  is  also 
immobile  in  soil  and  does  not  leach 
because  it  is  strongly  adsorbed  to  all 
common  soil  types;  thus 
hydramethylnon  and  its  degradates  are 
not  expected  to  leach  to  groundwater. 
There  are  no  established  Maximum 
Contaminant  Levels  (MCLs)  for  residues 
of  hydramethylnon  in  drinking  water 
and  no  health  advisory  levels  for  this 
active  ingredient  in  drinking  water  have 
been  issued.  Because  the  Agency  lacks 
sufficient  water-related  exposure  data  to 
complete  a  comprehensive  drinking 
water  risk  assessment  for  many 
pesticides,  EPA  has  commenced  and 
nearly  completed  a  process  to  identify  a 
reasonable  yet  conservative  bounding 


figure  for  the  potential  contribution  of 
water-related  exposure  to  the  aggregate 
risk  ]}osed  by  a  pesticide.  In  developing 
the  bounding  figure,  EPA  estimated 
residue  levels  in  water  for  a  number  of 
specific  pesticides  using  various  data 
sources.  The  Agency  then  applied  the 
estimated  residue  levels,  in  conjunction 
with  appropriate  toxicological 
endpoints  (RfD's  or  acute  dietary 
NOEL's)  and  assumptions  about  body 
weight  and  consimiption,  to  calculate, 
for  each  pesticide,  the  increment  of 
aggregate  risk  contributed  by 
consumption  of  contaminated  water. 
While  EPA  has  not  yet  pinpointed  the 
appropriate  bounding  figure  for 
exposure  from  contaminated  water,  the 
ranges  the  Agency  is  continuing  to 
examine  are  all  below  the  level  that 
would  cause  hydramethylnon  to  exceed 
the  RfD  if  the  tolerance  being 
considered  in  this  document  were 
granted.  The  potential  exposures 
associated  with  hydramethylnon  in 
water,  even  at  the  higher  levels  the 
Agency  is  considering  as  a  conservative 
upper  bound,  would  be  negligible  and 
there  is  a  reasonable  certainty  of  no 
harm  if  the  pending  tolerance  is  granted. 

4.  Non-dietary  exposure. 
Hydramethylnon  is  currently  registered 


for  use  on  the  following  residential  non- 
food sites:  recreational  areas, 
ornamental  plants,  lawns,  turf,  and 
household  or  domestic  dwellings. 
However  as  the  vapor  pressiue  of 
hydramethylnon  is  less  than  2  x  10-" 
mm  of  Hg  at  35  and  45  "C,  the  potential 
for  non-occupational  exposure  by 
inhalation  is  insignificant.  Moreover, 
based  on  the  current  and  proposed  use 
patterns,  chronic  exposure  is  not  likely. 
Although  there  may  be  short-  and 
intermediate-term  non-occupational 
dermal  exposure  scenarios,  dermal 
absorption  studies  conducted  with  the 
2%  gel  formulation  indicate  that  less 
than  1%  of  the  dose  is  dermally 
absorbed  after  10-hours.  In  addition,  the 
Agency  has  reviewed  risk  assessments 
and  accepted  the  existence  of  more  than 
adequate  margins  of  exposure  ((MOE)  of 
658  for  both  commercial  and 
homeowner  applicators  and  MOEs  of 
>540  for  post-application  homeowner 
exposures)  for  other  hydramethylnon- 
based  products,  containing  up  to  2% 
active  ingredient.  Thus,  this  new  use 
pattern  does  not  present  any 
incremental  risk  of  exposure  to 
hydramethylnon  residues. 
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D.  Cumulative  Effects 

To  the  best  of  our  knowledge, 
hydramethylnon  is  the  only  registered 
pesticide  which  belongs  to  a  unique 
chemical  class,  the  pyrimidinones 
(amidinohydrazones).  Unlike  other 
pesticides  for  which  EPA  has  followed 
a  ciunulative  risk  approach  based  on  a 
conunon  mechanism  of  toxicity, 
hydramethylnon  does  not  appear  to 
produce  a  toxic  metaboUte  produced  by 
other  substances.  Therefore,  the 
potential  for  cumulative  effects  of 
hydramethylnon  and  other  chemicals 
having  a  common  mechanism  of  toxicity 
should  not  be  of  concern  and  for  the 
purposes  of  this  tolerance  action,  it  is   . 
assiuned  that  hydramethylnon  does  not 
have  a  common  mechanism  of  toxicity 
with  other  substances. 

E.  Safety  Determination 

1.  U.S.  population — i.  Acute  risk.  An 
acute  endpoint  has  not  been  identified. 
The  Agency's  Hazard  Identification 
Committee  determined  that  this  risk 
assessment  is  not  required. 

ii.  Chronic  risk.  Using  the  TMRC 
exposure  assiunptions  described  above, 
EPA  has  concluded  that  aggregate 
exposure  to  hydramethylnon  from  food 
will  utilize  <1%  of  the  RfD  of  0.01  mg/ 
kg/day  for  the  U.S.  population.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
Ufetime  will  not  pose  appreciable  risks 
to  human  health.  In  view  of  the 
negligible  potential  for  exposiue  to 
hydramethylnon  in  drinking  water  and 
from  non-dietary,  non-occupational 
exposiue,  the  aggregate  exposure  is  not 
expected  to  exceed  100%  of  the  RfD. 
EPA  has  concluded  that  there  is  a 
reasonable  certainty  that  no  harm  vtrill 
result  from  aggregate  exposure  to 
hydramethylnon  residues.  According  to 
Agency  poficy,  the  residential  uses  of 
hydramethylnon  do  not  fall  imder  a 
chronic  exposure  scenario.  Thus,  it  can 
be  concluded  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
chronic  aggregate  exposure  to 
hydramethylnon  residues. 

iii.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  baclqground  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure.  Although  hydramethylnon 
has  residential  uses,  this  new  use 
pattern  does  not  present  any 
incremental  risk  of  exposure  to 
hydramethylnon  residues.  As  discussed 
previously  in  section  C.  4.,  the  vapor 
pressure  of  hydramethylnon  is  less  than 


2  X  10-«  mm  of  Hg  at  35  and  45  "C;  thus, 
the  potential  for  non-occupational 
exposure  by  inhalation  is  insignificant. 
Moreover,  based  on  the  physical  and 
chemical  properties  of  hydramethylnon, 
exposure  from  drinking  water  is  not 
likely.  Although  there  may  be  short-  and 
intermediate-term  occupational  and 
non-occupational  dermal  exposures,  the 
Agency  has  reviewed  risk  assessments 
and  accepted  the  existence  of  more  than 
adequate  margins  of  exposure  (MOE  of 
658  for  both  commercial  and 
homeowner  appUcators  and  MOEs  of 
>540  for  post-application  homeowner 
exposiu^s)  for  oUier  hydramethylnon- 
based  products,  containing  up  to  2% 
active  ingredient.  Thus,  as  in  the  case 
for  chronic  exposure  scenarios,  it  can  be 
concluded  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
short  and  intermediate-term  exposures 
to  hydramethylnon  residues. 

2.  Infants  and  children-i.  Chronic  risk. 
Using  the  TMRC  exposure  assumptions 
described  above,  EPA  has  concluded 
that  aggregate  exposure  to 
hydramethylnon  from  food  will  utilize 
only  0.2%  of  the  RfD  of  0.01  mg/kg/day 
for  non-nursing  infants  <l-year  old. 

ii.  Safety  factor  for  infants  and 
children-In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
hydramethylnon,  EPA  considered  data 
from  developmental  toxicity  studies  in 
the  rat  and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat..  EPA  has 
concluded  that  the  toxicological 
database  for  hydramethylnon  is 
adequate  and  does  not  indicate  an 
increased  sensitivity  of  perinatal 
animals  to  pre-  and/or  post  natal 
exposures.  Therefore,  no  additional 
uncertainty  factor  for  protection  of 
infants  and  children  are  warranted  for 
hydramethylnon. 

iii.  Developmental  toxicity  studies.  In 
the  rat  developmental  toxicity  study,  the 
developmental  NOEL  was  10  mg/kg 
b.w./day  with  a  NOEL  for  maternal 
toxicity  of  3.0  mg/kg/bwt/day.  In  the 
rabbit  developmental  toxicity  study  the 
developmental  NOEL  was  5  mg/kg/bwt/ 
day  with  a  NOEL  for  maternal  toxicity 
of  less  than  5  m^/kg/bwt/day. 

iv.  Reproductive  toxicity  study.  A  2- 
generation  reproduction  study  with 
hydramethylnon  was  conducted  in  rats. 
The  data  support  a  NOEL  for 
reproductive  toxicity  of  50  ppm  (4.2  mg/ 
kg/bwrt/day),  while  the  NOEL  for 
paternal  toxicity  was  25  ppm  (2.1  mg/ 
kg/bwt/day).  No  adverse  effects  were 
observed  in  the  pups. 

These  values  are  significantly  higher 
than  the  NOEL  used  to  calculate  the  RfD 
for  the  general  U.S.  population  which  is 
0.01  mg/kg/bwt/day.  These  results 


demonstrate  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  or  children  from  aggregate 
exposure  to  hydramethylnon. 

F.  International  Tolerances 

There  are  no  Codex,  Canadian  or 
Mexican  residue  limits  established  for 
hydramethylnon  in/on  pineapple.  Thus, 
harmonization  is  not  an  issue  for  this 
petition. 

(FR  Doc.  9»-26079  Filed  10-5-98:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30477A;  FRL-6380-2] 

Pesticide  Product;  Registration 
Approval 

agency:  Environmental  Protection 
Agency  (EPA). 
ACnOH:  Notice. 

SUMMARY:  This  notice  announces 
Agency  approval  of  an  application  to 
register  the  pesticide  product  MNDA  M- 
9011  containing  an  active  ingredient  not 
included  in  any  previously  registered 
product  pursuant  to  the  provisions  of 
section  3(c)(5)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended. 
FOR  FURTHER  INFORMATKM  CONTACT:By 
mail:  Richard  ].  Gebken,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  2nd  fl.  Rm. 
201,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwry.,  Arlington,  VA.  (703)-305- 
6701;  and  e-mail  address: 
gebken.richard@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Infonnation 

A.  Does  This  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 

Examples  of  Poten- 
tially Affected  Entities 

Industry 

111 

112 

311 

3?53? 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  Usting  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  gmde 
for  readera  regarding  entities  likely  to  be 
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affected  by  tbis  action.  Otber  types  of 
entities  not  listed  in  tbe  table  coiild  also 
be  affocted.  The  North  American 
Industrial  Classification  System 
(NAICSKcodes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  tbis  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  "FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Infmnation,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  docimient,  and 
certain  other  related  documents  that 
m^t  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this  . 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  tot  this  docimient  under 
the  "  Federal  Register—  Environmental 
Documents."  You  can  also  go  directly  to 
the  Fedval  Rmster  listings  at  http:// 
www.epa.gov/redrBBtr/. 

To  access  a  fact  sheet  which  provides 
more  detail  on  this  registration,  go  to  the 
Office  of  Pesticide  Prc^girams  home  page 
at  http'V/www.epa.gov/pesticides/,  and 
select  "factsbeet." 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  control  niunber 
OPP-30477A.  The  official  record  consist 
of  the  doaunent  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
availaole  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
«2, 1921  Jefiierson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703) 305-5805. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label,  the 
list  of  data  references,  the  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 


specifically  protected  by  section  10  of 
FIFRA,  are  also  available  for  public 
inspection.  Requests  for  data  must  be 
made  in  accordance  with  the  provisions 
of  the  Freedom  of  Information  Act  and 
must  be  addressed  to  the  Freedom  of 
Information  Office  (A-101).  401  M  Si.. 
SW.,  Washington,  DC  20460.  The 
request  should:  Identify  the  product 
name  and  registration  niunber  and 
specify  the  data  or  information  desired. 

A  paper  copy  of  the  (act  sheet  which 
provides  more  detail  on  this  registration 
may  be  obtained  from  the  National 
Technical  Information  Service  (NTIS), 
5285  Port  Royal  Road.  Springfield.  VA 
22161. 

n.  Did  EPA  Approve  the  Application? 

The  Agency  approved  the  application 
after  considering  all  required  data  on 
risks  associated  with  the  proposed  use 
of  N-methyhieodecanamide  (MNDA), 
and  information  on  social,  economic, 
and  environmental  benefits  to  be 
derived  from  use.  Specifically,  the 
Agency  has  considered  the  nature  of  the 
chemical  and  its  pattern  of  use. 
application  methods  and  rates,  and  level 
and  extent  of  potential  exposure.  Based 
on  these  reviews,  the  Agency  was  able 
to  make  basic  health  and  safety 
determinations  which  show  that  use  of 
N-methylneodecanamide  (MNDA)  when 
used  in  accordance  with  widespread 
and  commonly  recognized  practice,  will 
not  generally  cause  unreasonable 
adverse  effects  to  human  health  or  to  the 
environment. 

m.  Approved  Application 

EPA  issued  a  notice,  published  in  the 
Federal  Register  of  May  3, 1999,  (64  FR 
23617)(FRI^076-7),  which  announced 
that  Colgate-Palmolive  Company,  P.O. 
Box  1343,  909  River  Road,  Piscataway. 
N)  08855-1343,  had  submitted  an 
application  to  register  a  manufecturing 
use  product  MNDA  M-9011  Technical, 
an  insecticide  (EPA  File  Symbol  4822- 
TR  containing  N-Methylneodecanamide 
(MNDA)  at  96.3%,  an  active  ingredient 
not  included  in  any  previously 
registered  product. 

The  application  was  approved  on  July 
8, 1999,  as  MNDA  M-9011,  as  a 
manufactiuing  use  product  to  formulate 
multipurpose  cleaner/insect  repellent 
products  (EPA  registration  number 
4582-71). 

Listed  Subjects 

Environmental  protection,  Pesticides 
and  pests. 


Dated:  September  22, 1999. 

James^nes, 

Director,  Registiation  Division,  Office  of 
Pesticide  Pn^rams. 

[FR  Doc  99-25575  Filed  10-5-99;  8:45  am) 
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ENVIRONMEflTAL  PROTECTION 
AGENCY 

{PF-M7A;  FRL-6383-q 

Gwitwnicin  SuKat*;  Withdrawal  of 
Tolaranc*  Petition 

AOBCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

StJMMARY:  The  Agency  is  withdrawing 
pesticide  petition  (PP  SF4449)  because 
the  petitioner,  Quimica.  c/o  Technology 
Sciences,  Inc..  1101 17th  St..  NW..  Suite 
500,  Washington.  DC  20036.  has 
withdrawn  its  pesticide  registration 
applications  and  tolerance  petition 
without  prejudice  to  future  filing  for 
registration  of  the  products  containing 
gentamidn  sulfete. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  L.  Waller,  Product  Manager  21. 
Registration  Division  (7505C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW.. 
Washington,  DC  20460,  telephone 
number  (703)  308-9354,  e-mail  address: 
waller.mary^pa.gov. 
SUPPLBKENTARY  MFORMATION: 

L  Does  This  Action  Appfy  to  Me? 

Although  this  action  only  applies  to 
the  registrant  in  question,  it  is  directed 
to  the  public  in  general.  Since  various 
individuals  or  entities  may  be 
interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  interested  in  this 
action.  If  you  have  any  questions 
regarding  this  action,  please  consult  the 
person  listed  in  the  "FOR  FURTHER 
INFORMATION  CONTACT'  section. 

n.  How  Can  I  Get  Additional 
Information,  Indnding  Copies  of  This 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
copies  of  this  document  and  certain 
other  available  support  documents  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  imder 
the  "Federal  Register-  Environmental 
Documents." 

2.  In  person.  The  Agency  has 
establiuied  an  official  record  for  this 


action  under  docket  control  number  PF- 
667.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action  and  other  information  related 
to  this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  docimients  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
«2, 1921  Jefferson  Davis  Hi^way, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  703-305-5805. 

m.  What  Action  b  the  Agency  Taking? 

EPA  is  aimoundng  that  Quimica 
Agronomica  de  Mexico  S.  de  R.L.  MI. 
(Quimica)  has  withdrawn  its 
applications  to  register  a  bactericide/ 
fungicide  containing  gentamicin  sulfate, 
as  provided  for  in  section  3(c)(7)(C)  of 
the  Federal  Insecticide,  Fungicide,  and 
Rodentidde  Act  (FIFRA),  as  amended 
by  the  Food  Quality  Protection  Act  of 
1996.  Gentamicin  sulfate  is  an  active 
ingredient  not  included  in  any 
previously  registered  pesticide  product. 
Quimica  has  also  withdrawn  its 
pesticide  petition  (PP  5F4449) 
requesting  the  establishment  of  a 
tolerance  for  residues  of  gentamicin 
sulfate  under  section  408  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA) 

EPA  issued  a  notice  in  the  Federal 
Register  on  August  7, 1996  (61  FR 
41154),  which  annoimced  Quimica's 
submission  of  a  pesticide  petition  (PP# 
5F4449).  This  petition  requested  that 
EPA  amend  40  CFR  part  180  by 
establishing  a  maximum  residue  limit 
(aka  pesticide  tolerance)  for  the 
fungidde/bactericide  gentamicin  sulfate 
in  or  on  pome  fioiit  at  0.1  ppm. 

EPA  received  comments  from  the 
American  Society  for  Microbiology 
(ASM)  and  the  Centers  for  Disease 
Control  (CDC)  within  the  Department  of 
Health  and  Human  Services  (HHS).  EPA 
held  and  partidpated  in  an  inter-agency 
meeting  with  the  Food  and  Drug 
Administration  (FDA),  U.  S.  Department 
of  Agriculture  (USDA),  and  CDC  to 
discuss  the  use  of  this  antibiotic  as  a 
pestidde.  There  was  also  significant 
public  interest  in  these  pro^edings. 
Quimica  has  since  dedded  to  withdraw 


its  pestidde  registration  applications 
and  tolerance  petition. 

ListofSubiects 

Environmental  protection. 
Dated:  September  23, 1999. 
James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  99-25583  Filed  10-5-99;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-69367;  FRL-6384-7] 

Approval  Of  Test  Marketing  Exemption 
for  a  Certain  New  Chemical 

AGENCY:  Envinmmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  EPA's 
approval  of  an  application  for  test 
marketing  exemption  (TME)  under 
section  5(h)(1)  of  the  Toxic  Substances 
Control  Art  (TSCA)  and  40  CFR  720.38. 
EPA  has  designated  this  application  as 
TME-99-2.  The  test  marketing 
conditions  are  described  in  the  TME 
application  and  in  this  notice. 
DATES:  Approval  of  this  TME  is  effective 
on  September  28, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Joseph  S. 
Carra,  Arting  Division  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington, 
DC  20460;  telephone  number:  (202) 
554-1815  and  TDD:  (202)  554-0551; 
and  e-mail  address:  TSCA- 
Hotline®epa.gov. 

For  technical  information  contart: 
Adella  Watson,  New  Chemicals  Notice 
Management  Branch,  Chemical  Control 
Division  (7405),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460;  telephone 
number:  (202)  260-3752;  and  e-mail 
address:  watson.adelladepa.gov. 

SUPPIBMENTARY  INFORMATION: 
L  Does  this  Action  Apply  to  Me? 

This  action  is  direrted  in  particular  to 
the  chemical  manufarturer  and/or 
importer  who  submitted  the  TME  to 
EPA.  This  action  may,  however,  be  of 
interest  to  the  public  in  general.  Since 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  spedfic  entities  that  may  be  affiarted 
by  this  action.  If  you  have  any  questions 


regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

n.  How  Can  I  Get  Additional 
Infionnation,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

A.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  fit)m 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  selert 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  imder 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Rnister  Ustings  at  http-7/ 
www.epa.gov/fedrgstr/. 

B.  In  person.  Hie  Agency  has 
established  an  official  record  for  this 
action  imder  docket  control  number 
OPPTS-59367.  The  offidal  record 
consists  of  the  documents  spedfically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  confidential 
business  information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
indudes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Rm.  B-607,  Waterside  Mall. 
401  M  St.,  SW.,  Washington,  DC.  The 
Center  is  open  fitim  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Center  is  (202)  260-7099. 

m.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

Section  5(h)(1)  of  TSCA  and  40  CFR 
720.38  authorize  EPA  to  exempt  persons 
from  premanufacture  notification  (PMN) 
requirements  and  permit  them  to 
manufarture  or  import  new  chemical 
substances  for  test  marketing  purposes, 
if  the  Agency  finds  that  the 
manufarture,  processing,  distribution  in 
commerce,  use,  and  disposal  of  the 
substances  for  test  marketing  purposes 
will  not  present  an  unreasonable  risk  of 
injiuy  to  health  or  the  environment. 
EPA  may  imf>ose  restrictions  on  test 
marketing  activities  and  may  modify  or 
revoke  a  test  marketing  exemption  upon 
receipt  of  new  information  which  casts 
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significant  doubt  on  its  finding  that  the 
test  marketing  activity  will  not  present 
an  unreasonable  risk  of  injury. 

IV.  What  Action  is  the  Agency  Taking? 

EPA  has  approved  the  above- 
referenced  TME.  EPA  has  determined 
that  test  marketing  the  new  chemical 
substance,  under  the  conditions  set  out 
in  the  TME  application  and  in  this 
notice,  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment. 

V.  What  Restrictions  Apply  to  this 
TME? 

The  test  market  time  period, 
production  volume,  number  of 
customers,  and  use  must  not  exceed 
specifications  in  the  application  and 
this  notice.  All  other  conditions  and 
restrictions  described  in  the  application 
and  in  this  notice  must  also  be  met. 

TME  90-8 

Date  of  Receipt:  March  25. 1999. 

Notice  of  Receipt:  June  14, 1999  (64 
FR  31859). 

Applicant:  Ilford  Imaging  USA,  Inc. 

Chemical:  (G)  1,  5- 
NaphthalenedisuHonic  acid,  3-[[4-{[4,6- 
bi8((2-8uIfoethyl)amino]-l  ,3,5-triazin-2- 
yll*2.5-dimethoxyphenyllazo]-. 
tetrasodium  salt. 

Use:  (G)  Orange  dye  for  inkjet 
printers. 

Production  Volume:  75  kg/yr. 

Number  of  Customers:  1 . 

Test  Marketing  Period:  365  days, 
commencing  on  first  day  of  commercial 
manufocture. 

The  following  additional  restrictions 
apply  to  this  TME.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  the  use  of  the  substance  is  restricted 
to  that  approved  in  the  TME.  In 
addition,  the  applicant  shall  maintain 
the  following  records  imtil  5  years  after 
the  date  they  are  created,  and  shall 
make  them  available  for  inspection  or 
copying  in  accordance  with  section  11 
ofTSCA: 

1.  Records  of  the  quantity  of  the  TME 
substance  produced  and  the  date  of 
manufacture. 

2.  Records  of  dates  of  the  shipments 
to  each  customer  and  the  qiiantities 
supplied  in  each  shipment. 

3.  Copies  of  the  bill  of  lading  that 
accompanies  each  shipment  of  the  TME 
substance. 

VI.  What  was  EPA's  Risk  Assessment 
for  this  TME? 

EPA  identified  no  significant  health 
or  environmental  concerns  for  the  test 
market  substance.  Therefore,  the  test 
market  activities  will  not  present  any 
unreasonable  risk  of  injury  to  human 
health  or  the  environment 


Vn.  Can  EPA  Change  Its  Decision  Ota 
this  TME  in  the  Future? 

Yes.  The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
that  comes  to  its  attention  cast 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to 
hiunan  health  or  the  environment. 

List  of  Subjects 

Environmental  protection.  Test 
marketing  exemptions. 

Dated:  September  28, 1999. 

Flora  Chow. 

Chief  New  Chemicals  Notice  Management 
Branch.  Office  of  Pollution  Prevention  and 
Toxics. 

(FR  Doc.  99-26075  Filed  10-5-99: 8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT8-69368;  FRL-6384-q 

Approval  Of  Teat  Mlarketlng  Examption 
for  a  Cartahi  Hem  Chemical 

AQB4CY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  This  notice  annoimces  EPA's 
approval  of  an  application  for  test 
marketing  exemption  (TME)  under 
section  5(h)(1)  of  the  Toxic  Substances 
Control  Act  (TSCA)  and  40  CFR  720.38. 
EPA  has  designated  this  application  as 
TME-99-3.  "fte  test  marketing 
conditions  are  described  in  the  TME 
application  and  in  this  notice. 
DATES:  Approval  of  this  TME  is  effective 
on  September  28, 1999. 
FOR  FURTHER  INFORMATKM  CONTACT:  For 
general  information  contact:  Joseph  S. 
Carra,  Acting  Division  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460;  telephone  niunber  (202) 
554-1815  and  TDD:  (202)  554-0551: 
and  e-mail  address:  TSCA- 
Hotline@epa.gov. 

For  technic^  information  contact: 
Adella  Watson.  New  Chemicals  Notice 
Management  Branch,  Chemical  Control 
Division  (7405),  Office  of  Pollution 
Prevention  and  Toxics.  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460;  telephone 
number  (202)  260-3752;  and  e-mail 
address:  watson.adella0epa.gov. 


SUPPLEMENTARY  INFORMATION: 
I.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  in  particular  to 
the  chemical  manufacturer  and/or 
importer  who  submitted  the  TME  to 
EPA.  This  action  may,  however,  be  of 
interest  to  the  public  in  general.  Since 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  tltis  action 
to  a  particular  entity,  consult  the  perscm 
listed  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

n.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  w  Other  Related  Documents? 

A.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  doctunents  that 
might  be  available  electronically,  fiom 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Fedwal  Register^Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

B.  In  person.  The  Agency  has 
establi^ed  an  official  record  for  this 
action  imder  docket  control  number 
OPPTS-59368.  The  official  record 
consists  of  the  doounents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  confidential 
business  information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  dociunents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  diuing 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center. 
North  East  Rm.  B-607.  Waterside  Mall. 
401  M  St.,  SW.,  Washington.  DC  The 
Center  is  open  bom  noon  to  4  pjn., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  niunber  for  the 
Center  is  (202)  260-7099. 

m.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

Section  5(h)(1)  of  TSCA  and  40  CFR 
720.38  authorize  EPA  to  exempt  persons 
from  premanufacture  notification  (PMN) 
requirements  and  permit  them  to 
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manufacture  or  import  new  chemical 
substances  for  test  marketing  purposes, 
if  rhr  ^gercy  <lnds  tha*  the 
manufacture,  processing,  distribution  in 
commerce,  use,  and  disposal  of  the 
substances  for  test  marketing  purposes 
will  not  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment. 
EPA  may  impose  restrictions  on  test 
marketing  activities  and  may  modify  or 
revoke  a  test  marketing  exemption  upon 
receipt  of  new  information  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activity  will  not  present 
an  uiu*easonable  risk  of  injury. 

IV.  What  Action  is  the  Agency  Taking? 

EPA  has  approved  the  above- 
referenced  TME.  EPA  has  determined 
that  test  marketing  the  new  chemical 
substance,  under  the  conditions  set  out 
in  the  TME  application  and  in  this 
notice,  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment. 

V.  What  Restrictions  Apply  to  this 
TME? 

The  test  market  time  period, 
production  volume,  number  of 
customers,  and  use  must  not  exceed 
specifications  in  the  application  and 
this  notice.  All  other  conditions  and 
restrictions  described  in  the  application 
and  in  this  notice  must  also  be  met. 

TME9»-3 

Date  of  Receipt:  June  10, 1999. 

Notice  of  Receipt:  July  16. 1999  (64  FR 
38425). 

Applicant:  Kiwi  Brands. 

Chemical:  (G)  Ethanol,  2-[2-(Ci2-i4- 
alkyloxy]  derivs.,  hydrogen  sulfates, 
compoimds  with  triisopropanolamine. 

Use:  (G)  Household  cleaning 
surfactant. 

Production  Volume:  4.6  kg/yr. 

Number  of  Customers:  350. 

Test  Marketing  Period:  60  days, 
commencing  on  first  day  of  commercial 
manufacture. 

The  following  additional  restrictions 
apply  to  this  TME.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  the  use  of  the  substance  is  restricted 
to  that  approved  in  the  TME.  In 
addition,  the  applicant  shall  maintain 
the  following  records  until  5  years  after 
the  date  they  are  created,  and  shall 
make  them  available  for  inspection  or 
copying  in  accordance  with  section  11 
ofTSCA: 

1 .  Records  of  the  quantity  of  the  TME 
substance  produced  and  the  date  of 
manufacture. 

2.  Records  of  dates  of  the  shipments 
to  each  customer  and  the  quantities 
supplied  in  each  shipment. 


3.  Copies  of  the  bill  of  lading  that 
accompanies  each  shipment  of  the  TME 

substance 

VI.  What  was  EPA's  Risk  Assessment 
for  this  TME? 

EPA  identified  no  significant  health 
or  environmental  concerns  for  the  test 
market  substance.  Therefore,  the  test 
market  activities  will  not  present  any 
unreasonable  risk  of  injury  to  hiunan 
health  or  the  environment. 

Vn.  Can  EPA  Change  Its  Decision  on 
this  TME  in  the  Future? 

Yes.  The  Agency  reserves  the  right  lo 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
that  comes  to  its  attention  cast 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injvuy  to 
human  health  or  the  environment. 

List  of  Subjects 

Envirbnmental  protection.  Test 
marketing  exemptions. 

Dated:  September  28, 1999. 

Flora  Chow, 

Chief,  New  Chemicals  Notice  Management 
Branch,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  99-26077  Filed  10-5-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-61934;  FRL-6364-3] 

Certain  New  Chemicals;  Receipt  and 
Status  information 

AGBICY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
(defijied  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory)  to  notify  EPA  and 
comply  vnth  the  statutory  provisions 
pertaining  to  the  maniifacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  the  Toxic  Substances  Control 
Act  (TSCA),  EPA  is  required  to  publish 
a  notice  of  receipt  of  a  premanufacture 
notice  (PMN)  or  an  application  for  a  test 
marketing  exemption  (TME),  and  to 
publish  periodic  status  reports  on  the 
chemicals  imder  review  and  the  receipt 
of  notices  of  commencement  to 
manufacture  those  chemicals.  This 
status  report,  which  covers  the  period 


from  August  16, 1999  to  September  3, 
1999,  consists  of  the  PMNs  and  TMEs, 
both  pending  or  expired  and  the  notices 
ot  commencement  to  manufacture  a  new 
chemical  that  the  Agency  has  received 
under  TSCA  section  5  during  this  time 
period. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  M.  Augustyniak,  Associate 
Director,  Environmental  Assistance 
Division  (7408).  Office  of  Pollution 
Prevention  and  Toxics.  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington,  DC  20460;  telephone 
numbers:  (202)  554-1404  and  TDD: 
(202)  554-0551;  e-mail  address:  TSCA- 
Hotline@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  As  such,  the  Agency  has  not 
attempted  to  describe  the  specific 
entities  that  this  action  may  apply  to. 
Although  others  may  be  affected,  this 
action  applies  directly  to  the  submitter 
of  the  premanufacture  notices  addressed 
in  the  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

n.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

A.  Electronically.  You  may  obtain 
copies  of  this  docimient  and  certain 
other  available  docuiments  from  the  EPA 
Internet  Home  Page  at  http:// 
www.epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regulations"  and  thea  look 
up  the  entry  for  this  document  under 
the  "Federal  Register  ~  Environmental 
Documents."  You  can  also  go  directly  to 
the  "Federal  Register"  listings  at  http:/ 
/www.epa.gov/fedTgstrl . 

B.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPPTS-51934.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  confidential 
business  information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
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an  applicable  comment  period,  is 
avaiuole  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Rm.  B-607,  Waterside  Mall. 
401  M  St.,  SW.,  Washington.  DC.  The 
Center  is  open  from  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  nimiber  of  tlw 
Center  is  (202)  260-7099. 

m.  Why  b  EPA  Taking  this  Action? 

Section  5  of  TSCA  requires  any 
person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemlods.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA,  EPA  is  required  to 


publish  a  notice  of  receipt  of  a  PMN  or 
an  application  for  a  TME  and  to  publish 
periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  from  August  16. 1999 
to  SeptemlMr  3, 1999.  consists  of  the 
PMNs  and  TMEs.  both  pending  or 
expired,  and  the  notices  of 
commencement  to  manufacture  a  new 
chemical  that  the  Agency  has  received 
imder  TSCA  section  5  during  this  time 
period. 

IV.  Receipt  and  Status  Report  tor  PMNs 

This  status  report  identifies  the  PMNs 
and  TMEs.  both  pending  or  expired,  and 
the  notices  of  commencement  to 
manufacture  a  new  chemical  that  the 


Agency  has  received  imder  TSCA 
section  5  during  this  time  period.  If  you 
are  interested  in  information  that  is  not 
included  in  the  following  tables,  you 
may  contact  EPA  as  described  in  Unit  n 
above  to  access  additional  non-CBI 
information  that  may  be  available. 

In  table  I,  EPA  provides  the  following 
information  (to  the  extent  that  such 
information  is  not  claimed  as  CBI)  on 
the  PMNs  received  by  EPA  diuing  this 
period:  the  EPA  case  nimiber  assigned 
to  the  PMN:  the  date  the  PMN  was 
received  by  EPA;  the  projected  end  date 
for  EPA's  review  of  the  PMN;  the 
submitting  manufacturer,  the  potential 
uses  identified  by  the  manufacturer  in 
the  PMN;  and  the  chemical  identity. 


I.  97  Premanufacture  Notices  Received  From:  08/16/99  to  09/03/99 


No. 


p-eo-i2oe 


P-99-1209 
P-e9-1210 

P-fl»-1211 


p-e»-i2i2 

P-99-1213 
F>^-99-iai4 

P-99-1215 

P-9»-1216 

P-99-1217 
P-9»-1218 
P-9»-1219 
P-99-1220 

P-99-12211 


Received 
Date 


06^17/99 


06/17/99 
06/17/99 

06/17/99 


06/17/99 

06/16/99 
06/16/99 

06/16/99 

06/16/99 

06/16/99 
06/16/99 
08/19/99 
08/1W99 

06/19/99 


iTOieciea 

Nolioe 
End  Date 


11/15/99 


11/15/99 
11/15/99 

11/15/99 


11/15/99 

11/14/99 
11/14/99 

11/14/99 

11/14/99 

11/14/99 
11/14/99 
11/17/99 
11/17/99 

11/17/99 


Manufacturer/Importer 


Ricon  Resins,  Inc 


CBI 

Environmentai  Test 

Systems,  Inc. 
Bush  Boake  Alien  ln& 


Bush  Boaice  Alien  Inc. 


Petro-Canada  America 
ln& 

Petro-Canada  America 
Inc. 


Petfo-Canada  America 
Inc. 


Petro-Canada  America 
ln& 


CBI 

CBI 

Owens  Coming 

3M  Company 

3M  Company 


Use 


(S)  Coatings  for  metal,  plastic  glass; 

adhesives;         inlcs:        sealants; 

photoresists* 
(Q)  Printing  inl( 
(G)  Additive  in  a  urine  screening  test 

(S)  Fragrance  ingredient  for  per- 
fumes, colognes,  deodorants;  fra- 
grance ingredient  tor  personal  care; 
fragrance  ingredient  for  cleaners; 
fragrance  ingredient  for  soap 

(S)  Raw  material  for  manufacturing 
(deodorants);  fragrance  ingredient 
tor  personal  care;  fragrance  ingre- 
dient for  cleaners;  fragrance  ingre- 
dtont  for  soap 

(S)  Chemical  manufacturing;  industrial 
process  oils 

(S)  Lubricant  t>lendMig;  mbber/plastics 
compounding;  chemlcat  manufac- 
turing: other  material  processing 

(S)  Lubricant  blending:  mbberAplastics 
compounding:  chemical  manufac- 
turing; other  material  processing 

(S)  Lubricant  btarOng;  mbber/plastics 
compounding:  chemical  manufac- 
turing; other  material  processing 

(G)  Pigment  dispersant 

(Q)  Pigment  dispersant 

(G)  Asphalt  for  roofing  products 

(G)  Coating  additive 


(G)  Coating  addttive 


Chemical 


(S)      1,3-butadiene,     homopotym^. 

maleated,  2-{(2-methyl-i-o«)-2-pro- 

penyl)oxy]ethyi  esters* 
(Q)  Akyd  resin 
(S)  5-isoquinolinesulfonic  add* 


(S)      Cyctohexanepropand. 
methyT 


beta- 


(S)  Benzenepropanol,  beta-methyl-* 


(S)  Gas  oils  (petroleum),  vacuum, 
hydrocracked,  hydroisomerized,  hy- 

.   droganated,  Cio.2s,  branched* 

(S)  Gas  oils  (petooleum),  vacuum, 
hydrocracked,  hydroisomerized,  hy- 
drogenated,  C15-30.  branched,  high 
viscosity  index* 

(S)  Gas  oils  (petroleum),  vacuum, 
hydrocracked,  hydroisomerized,  hy- 
drogenated.  tho.^o.  branched,  high 
viscosity  index* 

(S)  Gas  oils  (petroleum),  vacuum, 
hydrocracked,  hydroisomerized,  hy- 
drogenated,  (hs-a.  branched,  high 
viscosity  index* 

(G)  Amine  neutralized  phosphated 
polyester 

(G)  Amine  neutralized  phosphated 
polyester 

(S)  Asphalt,  polymer  with  butadtone 
andstyrene* 

(S)  Carbamic  ackl.(3- 

(triethoxysilyl)propyl]-.  2- 

hydroxypropyl  ester;  caibamic  ackl. 
[3-(triethoxysilyOpropyl}-.  2-hydroxy- 
1-methylethyl  ester* 

(S)  Carbamic  acid.[3- 

(diethoxymethylsilyOpropyq-.  2- 
hydroxypropyl  ester;  carbamic  ackl. 
[3-(dlethoxymethylsilyl)propyll-.  2- 
hydroxy-1-methyiethyl  ester* 
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I.  97  Premanufacture  Notices  Received  From:  08/16/99  to  09/03/99— Continued 


Case  Nio. 


P-99-1222 
P-99-1223 

P-«»-1224 

P-99-1225 

P-»-1226 
P-99-1227 

P-99-1228 

P-99-1229 

P-«9-1230 


P-9&-1231 


P-99-1232 


P-99-1233 

P-9&-1234 
P-«9-1235 
P-9»-1236 

P-99-1237 


P-99-1238 

P^-99-1239 
P-99-1240 
P-99-1241 
P-99-1242 
P-99-1243 
P-99-1244 


Received 
Date 


08/2(V99 
08/2(V99 

08/20/99 

08/20/99 

08/20/99 
08/23/99 

08/23/99 

08/24/99 

08/25/99 


08/25/99 


08/25/99 


08/25/99 

08/26/99 
08/26/99 
08/26/99 

08/26/99 


08/26/99 

08/30/99 
08/3(V99 
08/30/99 
08/30/99 
08/30m 
08/30/99 


Projected 

Notice 
End  Date 


11/18/99 
11/18/99 

11/18/99 

11/18/99 

11/18/99 
11/21/99 

11/21/99 

11/22«9 

11/23/99 


11/23/99 


11/23/99 


11/23/99 

11/24/99 
11/24/99 
11/24/99 

11/24/99 


11/24/99 

11/28/99 
11/28/99 
11/28/99 
11/28/99 
11/28/99 
11/28/99 


Manufacturer/lmpofter 


CBI 

Cook  Composites  & 

Polymers  Co. 
Cook  Composites  & 

Polymers  Co. 
Cook  Composites  & 

Polymers  Co. 
CBI 
S.  C.  Johnson  &  Son, 

Inc. 
S.  C.  Johnson  &  Son, 

Inc. 
3M  Company 

CBI 


Shin-Etsu  SilkxMies  of 
America,  inc 


3M  Company 


Saft  America 

CBI 

CBI 

Dainippon  Ink  and 
Chemicals,  Inc. 

CIBA  Specialty  Chemi- 
cals Corporatkxi 


CIBA  Spectalty  Chemi- 
cals Corporatk>n 


Unkm  Carbkle  Cor- 
poratkKi 

Union  Cart)kle  Cor- 
poration 

Union  Cart>kJe  Cor- 
poration 

Unk>n  CarbkJe  Cor- 
poratk>n 

Union  CartMde  Cor- 
poratkxi 

CBI 


Use 


(G)  Chemical  intermediate 

(S)  Polymer  base  for  metal  finish  top- 
coat 

(S)  Polymer  t>ase  for  metal  finish  top- 
coat 

(S)  Polymer  base  for  metal  finish  top- 
coat 

(G)  Chemical  intermediate 

(S)  Surface  cleaning  product;  laundry 
treatment  product 

(S)  Surface  cleaning  product;  laundry 
treatment  product 

(G)  Coating  resin 

(S)  Industrial  coatings 


Chemical 


(S)  Defoaming 


(Q)  Coating 


(S)   Additive   for   Nthium-km   battery 

eiectroiyte 
(G)  Open,  non-dispersive  use 
(S)  Intermediate 
(S)  Uv  curable  resin  for  inks 

(G)  Textile  dye 


(G)  Textile  dye 

(G)  Catalyst 
(G)  Catalyst 
(G)  Catalyst 
(G)  Catalyst 
(G)  Catalyst 


(Q)  Polymeric  intermediate  intended 
for  destructive  use 


(G)  Substituted  benzok;  add  ester 
(G)  Acrylic  copolymer  resin 

(G)  Acrylk;  copolymer  resin 

(G)  Acrylic  copolymer  resin 

(G)  Substituted  benzoyl  chk>nde 
(G)  Stabilized  hypochkyite 

(G)  Stabilized  hypochlorite 

(G)  Styrene-acrytonitrile-based  poly- 
mer 

(S)  1,3-benzenedk»rtx>xylk:  ack), 
polymer  with  2-butyl-2-ethyl-1,3- 
propanedwl,  1,4- 

cyctohexanedkartxjxylk:  ackJ,  2- 
ethyl-2-{hydroxymethyl)-1 ,3- 
propanediol,  hexanedk)ic  add  and 
1 ,3-isobenzofurandk>ne,  2-hydroxy- 
3-((1-oxoneodecyl)oxy]propyl  ester. 
2-oxobutanoate* 

(S)  Sitoxanes  and  silkxTnes.  di-me, 
me  hydrogen,  me  pr,  reaction  prod- 
ucts with  polyethylene-poly- 
propylene glycol  ally!  bu  ether  and 
polyethylene-polypropylene  glycol 
monoally  ether' 

(S)  2-properK>ic  add,  2-methyl-,  2-hy- 
droxyethyl  ester,  polymer  with  ethyl 
2-propenoate,  methyl  2-methy(-2- 
propenoate,  oxiranytmethyl  2-meth- 
yl-2-propefK>ate  and  2- 

propenenitrile* 

(S)  1,3-dioxol-2-one* 

(G)  Epoxy  ester  urethane  resin 
(G)  Epoxy  ester  resin 
(G)  Polyurethane  resin 

(G)  Arylsulfonk:  ackJ.  2-[[6-[[4-chk)ro- 
6-[(4-[[2-(substituted)phenyllamino)- 
1,3,5-triazin-2-yl)amino]-1-hydroxy- 
3-sulfo-2-naphthalenyOazo]-,       so- 
dium salt 

(G)  Arylsulfonk;  ackl,  2-a6-{I4-chk)ro- 
6-{(4-[[2-(substituted]phenyQamino]- 
1 ,3,5-triazin-2-yl]amino)- 1  -hydroxy- 
3-suMo-2-naphthalenyl]azoK,       so- 
dium salt 

(G)  Aluminum  aikyls,  reactkxi  product 
with  transitk>n  metal  halide  complex 
salt 

(G)  Aluminum  aikyls,  reactk>n  product 
with  transitkjn  metal  halkle  complex 
salt 

(G)  Aluminum  aikyls,  reactkxi  product 
Kith  transitnn  metal  halkle  complex 
salt 

(G)  Aluminum  aikyls,  reactkxi  product 
with  transition  metal  halkle  complex 
salt 

(G)  Aluminum  aikyls,  reactk)n  product 
with  transitkjn  metal  halide  complex 
salt 

(G)  CatechoMormaklehyde  resin 
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Premanufacture  Notices  Received  From:  08/16/99  to  09/03/99— Continued                                    1 

Case  No. 

Received 
Date 

Projected 
Notice 

Manufacturer/Importer 

Use 

Chemical 

End  Date 

P-M-1245 

08C7/99 

11/25/99 

MGGeneron 

(Q)  Membrane  material 

(S)  Carbonk:  dfehloride,  polymer  with 
4.4'-{9h-fluoren-9-ylklene)bis     [2.6- 
dibromophenoQ* 

P-g»-1246 

08«7/99 

11/25/99 

CBI 

(G)  Open,  non-dispersive  use 

(G)  /Vmine  soap 

(»-9»-1247 

06/27/99 

11/25/99 

CBI 

(S)  Base  coat  t)inder 

(G)  Polymonomeric  polyurethane 

P-99-1248 

Oa/27/99 

11/25/99 

CBI 

(S)  Dispersant  for  use  in  lubricating 
oils 

(G)  Ittotaiated  reactton  product  of  a 
carbonic   ackf   compound   of   an 
ammated  base  with  succink;  anhy- 
dride, polyalkenyl  derivatives 

P-99-1249 

08/31/99 

11/29/99 

CBI 

(S)  Inks;  coatings 

(G)  Polyester  acrylate 

P-W-1250 

08/30/99 

11/28/99 

Hi-tech  Colof,  Inc. 

(S)   Thermal   transfer   sheet   <back 
coating  agent) 

(G)  Polyester  polyol  polyurethane  and 
organopolysitoxane  containing  hy- 
droxy group  copolymer 

P-9»-1251 

08/30/99 

11/28«9 

CBI 

(G)  Open  non-dispersive  (catalyst) 

(G)  Tn-ii-cafboxylato 

P-99-1252 

oerxv99 

11/28/99 

CBI 

(S)  Curing  agent  for  epoxy  coatings 
and  flooring  systems 

(G)  Polyamine  adducts 

t>-99-^2Sa 

08/30/99 

11/28/99 

CBI 

(S)  Curing  agent  for  epoxy  coatings 
and  flooring  systems 

(G)  Polyamine  adducts 

P-«»-1254 

08/31/99 

11/29/99 

CBI 

(Q)  This  intermediate  process  chem- 
ical (a  sulfonated  alkylate  of  (o)-xy- 
lene)  is  intended  as  feedstock  for 
the  preparation  of  the  correspnding 
sodium  salt,  this  sodium  sulfonate 
is  to  be  used  in  basic  brine  solu- 
tnns  to  increase  the  recovery  of 
crude   oil   from   subterrainian   oil 
resevoirs 

(G)  Sulforoc  acM,  Nnear  xylene  alkyl- 
ate, mono 

P-W-12S6 

06/31/99 

11/29m 

CBI 

(G)  This  intermediate  process  chem- 
ical (a  sulfonated  alkylate  of  (o)-xy- 
lene)  is  intended  as  feedstock  for 

(G)  Sulfonk:  acM,  linear  xylene  alkyl- 
ate, mono 

• 

the  preparation  of  the  correspnding 
sodium  salt,  this  sodium  sulfonate 
is  to  be  used  in  bask:  brine  solu- 
ttons  to  increase  the  recovery  of 
cnide   oil   from   subterrainian   oil 
resevoirs 

ft. 

P-99-1256 

08/31/99 

11/29/99 

CBI 

(G)  This  intermediate  process  chem- 
kal  (a  sulfonated  alkylate  of  (o)-xy- 
lene)  is  intended  as  feedstock  for 
the  preparation  of  the  correspnding 
^odNim  salt,  this  sodium  sulfonate 
is  to  be  used  in  basic  brine  sofo- 
tfons  to  increase  the  recovery  of 
crude   oil    from    subterrainian    oil 
resevoirs 

(G)  Sulfonic  acM,  linear  xylene  alkyl- 
ate, mono 

P-99-1257 

08/31/99 

11/29«9 

CBI 

(G)  This  intermediate  process  chem- 
wal  (a  sulfonated  alcytate  of  (o)-xy- 

(G)  Sulfonic  acW,  linear  xylene  alkyl- 
ate, mono 

- 

lene)  is  intended  as  feedstock  for 
the  prnparatfon  of  the  correspnding 
sodium  salt,  this  sodium  sulfonate 
is  to  be  used  in  bask:  brine  sohi- 
tnns  to  increase  the  recovery  of 
crude   oil   from    subterrainian   oil 
resevoirs 

•         - 

P-e»-1258 

08/31/99 

11/29«9 

CBI 

(G)  This  intermediate  process  chem- 
kal  (a  sulfonated  alkylate  of  (o)-xy- 
lene)  is  intended  as  feedstock  for 
the  preparation  of  the  correspnding 
sodium  salt,  this  sodium  sulfonate 
is  to  be  used  in  bask:  brine  sdu- 
ttons  to  inoease  the  recovery  of 
crude   oil   from    subterrainian   oil 
resevoirs 

(G)  Sulfonk:  acM,  Unear  xylene  alkyl- 
ate, mono 
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I.  97  Premanufacture  Notices  Received  From:  08/16/99  to  09/03/99— Continued 


Case  No. 


P-9»-1259 


P-99-1260 


P-99-1261 


Received 
Date 


08/31/99 


Projected 

htotice 
End  Date 


11/29/99 


08/31/99 


P-99-1262 


P-9*-1263 


08/31/99 


08/31/99 


11/29/99 


11/29/99 


Manufacturer/Importer 


CBI 


CBI 


CBI 


11/29/99 


08/31/99 


P-99-1264 


P-9»-1265 


08/31/99 


08/31/99 


11/29/99 


CBI 


CBI 


11/29^ 


11/29/99 


CBI 


CBI 


Use 


(G)  This  intermediate  process  chem- 
ical (a  sulfonated  alkylate  of  (o)-xy- 
lene)  is  Intended  as  feedstock  for 
the  preparation  of  the  correspnding 
sodium  salt,  this  sodium  sulfonate 
is  to  be  used  in  basic  brine  solu- 
tkxis  to  increase  the  recovery  of 
crude  oil  from  sutMenainian  oil 
resevoirs 

(G)  This  intermediate  process  chem- 
kal  (a  sulfonated  alkylate  of  (o)-xy- 
lene)  is  intended  as  feedstock  for 
the  preparation  of  the  correspnding 
sodium  salt,  this  sodium  sulfonate 
is  to  be  used  in  basic  brine  solu- 
tk)ns  to  inaease  the  recovery  of 
crude  oil  from  subterrainian  oil 
resevoirs 

(G)  This  intermediate  process  chem- 
ical (a  sulfonated  alkylate  of  (o)-xy- 
lene)  is  intended  as  feedstock  for 
the  preparation  of  the  correspnding 
sodium  salt,  this  sodium  sulfonate 
is  to  be  used  in  basic  brine  solu- 
tk>ns  to  inaease  the  recovery  of 
crude  oil  from  sut>terrainian  oil 
resevoirs 

(G)  This  intermediate  process  chenv 
ical  (a  sulfonated  alkylate  of  (o)-xy- 
lene)  is  intended  as  feedstock  for 
the  preparation  of  the  correspnding 
sodium  salt,  this  sodium  sulfonate 
is  to  be  used  in  basic  t>rine  solu- 
tions to  increase  the  recovery  of 
crude  oil  from  subtenainian  oil 
resevoirs 

(G)  This  intermediate  process  chem- 
ical (a  sulfonated  alkylate  of  (o)-xy- 
lene)  is  intended  as  feedstock  for 
the  preparation  of  the  correspnding 
sodium  salt,  this  sodium  sulfonate 
is  to  t>e  used  in  basic  brine  solu- 
tkms  to  increase  the  recovery  of 
crude  oil  from  sut>terrainian  oil 
resevoirs 

(G)  This  commercial  chemkal  (the 
sodium  salt  of  a  sulfonated  alkylate 
of  (o)-xylene)  is  intended  as  a 
"down  hole"  enhanced  oil  recovery 
surfactant  used  in  basic  brine  solu- 
tk)ns  to  Increase  the  recovery  of 
crude  oil  from  subterrainian  oil 
resevoirs.  this  material  remains  in 
the  oil  reserves  strata  and  is  not  re- 
covered. 

(G)  This  commerdai  chemk^al  (the 
sodium  salt  of  a  sulfonated  alkylate 
of  (o)-xylene)  is  intended  as  a 
"down  hole"  enhanced  oil  recovery 
surfactant  used  in  t>asic  brine  solu- 
tk>ns  to  increase  the  recovery  of 
crude  oil  from  subterrainian  oil 
resevoirs.  this  material  remains  in 
the  oil  reserves  strata  and  is  not  re- 
covered. 


Chemical 


(G)  Sulfonk:  acid,  Unear  xylene  alcyl- 
ate,  mono 


(G)  Sulfonic  add,  linear  xylene  alcyl- 
ate,  mono 


(G)  Sulfonk:  add,  linear  xylene  alkyl- 
ate, mono 


(G)  Sulfone  add,  linear  xylene  alkyl- 
ate, mono 


(G)  Sulfonic  add,  linear  xylene  attcy^ 
ate,  mono 


(G)  Sulfonk;  add,  linear  xylene  alkyl- 
ate, mono,  sodium  salt 


(G)  Sulfonic  add,  linear  xylene  alkyl- 
ate, mono,  sodium  salt 
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Case  No. 

Received 
Date 

Projected 

Notice 
End  Date 

Manufacturer/Importer 

Uaa 

Chemical 

P-«»-i266 

OB/31/99 

11/29/99 

CBI 

(G)  This  oommefdal  chemical  (the 
VKlHim  salt  of  a  sulfonated  alkylate 
of   (ohxylene)   is   intended   as   a 
"down  hole"  enhanced  oil  recovery 
surfactant  used  in  basic  brine  solu- 
tions to  increase  the  recovery  of 
cnjde   oil   from   subterrainian   o« 
resevoirs.  this  material  remains  in 
the  ol  reserves  strata  and  is  not  re- 
covered. 

(G)  Sulfonk:  acM,  linear  xylene  aHcyt- 
ate,  mono,  sodium  salt 

P-e9-1267 

Oe/31/99 

11/29/99 

C8I 

(G)  This  commercial  chemical  (the 
sodkim  salt  of  a  sulfonated  akylate 
of   (ohxylene)   is  intended  as  a 
-down  hole"  enhanced  oil  recovery 
surfactant  used  in  basic  brine  solu- 
tions to  increase  the  recovery  of 
crude   oil   from    subterrainian   oil 
resevoirs.  this  material  remains  in 
the  oil  reseo/es  strata  and  is  not  re- 
covered. 

(G)  Sulfonk:  ackl,  linear  xylene  alkyl- 
ate, mono,  sodium  salt 

P-W-1268 

06/31/99 

\M29t99 

CBI 

(G)  This  commercial  chemical  (the 
sodium  salt  of  a  sulfonated  aUcylaie 
of  (ohxytene)   is   intended  as   a 
"down  hole"  enhanced  oil  recovery 
surfactant  used  in  basic  brine  solu- 
tions to  increase  the  recovery  of 
oude   oil   from   subterrainian   oil 
resevoirs.  this  material  remains  in 
the  oH  reserves  strata  and  is  not  re- 
covered. 

(G)  Sulfonk:  ackl,  linear  xylene  alkyl- 
ate, mono,  sodHjm  salt 

P-09-1209 

06/31/99 

11/29/99 

CBI 

(G)  This  intemtediate  process  chem- 
ical (a  normal  alpha  olefin  akytated 
(o)-xylene)  is  intended  as  feedstock 
for     the     preparatkxi     of     the 
correspndmg  sulfonic  ackl.  this  acM 
wiH  ultimately  be  coverted  to  its  so- 
dium salt  to  be  used  in  basic  brine 
solutions  to  increase  the  recovery 
of  cnide  oil  from  subterrainian  oil 
resevoirs. 

(G)  Unear  xylene  alkylate,  mono 

P-9&-1270 

06/31/99 

11/29/99 

CBI 

(G)  This  intennediate  process  chenv 
ical  (a  nonnal  alpha  olefin  akylated 
(o)-xylene)  is  intended  as  feedstock 
for     the     preparation     of     the 
correspnding  sulfonic  add.  this  ackl 
wiU  ultimately  be  coverted  to  its  so- 
dium salt  to  be  used  in  basic  brine 
sokitions  to  increase  the  recovery 
of  crude  oil  from  subtenainian  oil 
resevoirs. 

(G)  Unear  xylene  alkylate,  mono 

P-e9-1271 

08/31/99 

Ut2a/99 

CBI 

(G)  This  intermediate  process  chenv 
ical  (a  nonnal  alpha  olefin  alcytated 
(ohxytene)  is  intended  as  feedstock 
for     the     preparatfon     of     the 
correspnding  sulfonic  ackl.  this  acM 
will  ultimat^  be  coverted  to  its  so- 
dium salt  to  be  used  in  basic  brine 
sohjtkxtt  to  increase  the  recovery 
of  cnjde  oil  from  subterrainian  oil 

(G)  Linear  xylene  alkylate,  mono 

• 

1 

resevoirs. 
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1 

Case  No. 

Received 
bate 

Projected 

Notice 
End  Date 

Manufacturer/importer 

Use 

Chemkal 

P-99-1272 

06/31/99 

11/29/99 

CBI 

(G)  This  intermediate  process  chem- 
ical (a  normal  alpha  olefin  alkylated 
(o)-xylene)  is  intended  as  feedstock 
for     the      preparation      of     the 
corespnding  sulfonic  add.  this  acki 
will  ultimately  be  coverted  to  its  so- 
dium salt  to  be  used  in  basic  brine 
solutk>ns  to  inaease  the  recovery 
of  crude  oil  from  subten^nian  oil 
resevoirs. 

(G)  Linear  xylene  alkylate,  mono 

P-99-1273 

08/31/99 

11/29«9 

CBI 

(G)  This  intermediate  process  chem- 
ical (a  nonnal  alpha  olefin  alkylated 
(o)-xylene)  is  intended  as  feedstock 
lor     the      preparatkxi      of     the 

(G)  Linear  xylene  alkylate,  mono 

•■ 

- 

oorrespnding  sulfone  ackl.  this  ackJ 
will  ultimately  be  coverted  to  its  so- 
dium salt  to  be  used  in  basic  brine 

solutk>ns  to  increase  the  recovery 
of  crude  oil  from  subterrainian  oil 
resevoirs. 

P-99-1274 

08/31/99 

11/29/99 

CBI 

(G)  This  intemiediate  process  chem- 
cal  (a  normal  alpha  olefin  alkylated 
(o)-xylene)  is  intended  as  feedstock 
for     the      preparatk>n      of     the 
oorrespnding  sulfonk;  ackJ.  this  ackJ 
will  ultimately  be  coverted  to  its  so- 
dium salt  to  be  used  in  bask:  brine 
solutk>ns  to  increase  the  recovery 
of  crude  oil  from  subterrainian  oil 
resevoirs. 

(G)  Linear  xylene  alkylate,  mono 

P-99-1275 

08/31/99 

11/29/99 

CBI 

(G)  This  intemiediate  process  chem- 
k»l  (a  normal  alpha  olefin  alkylated 
(o)-xylene)  is  intended  as  feedstock 
lor     the      preparatkKi      of     the 
oorrespnding  sulfonic  add.  this  add 
will  ultimately  be  coverted  to  its  so- 
dium salt  to  be  used  in  tvisk:  brine 
solutkMis  to  increase  the  recovery 
of  crude  oil  from  subterrainian  oil 
resevoirs. 

(G)  Linear  xylene  alkylate,  mono 

»*-«9-1276 

08/31/99 

11/29/99 

CBI 

(G)  This  intermediate  process  chem- 
kal  (a  normal  alpha  olefin  alkylated 
(o)-xylene)  is  intended  as  feedstock 
tor     the     preparatxxi     of     the 
oorrespnding  sulfonk:  add.  this  add 
will  ultimately  be  coverted  to  Its  so- 
dium salt  to  be  used  in  basic  brine 
solutx)ns  to  increase  the  recovery 
of  crude  oil  from  sublen-alnian  oil 
resevoirs. 

(G)  Linear  xylene  alkylate,  mono 

P-99-1277 

08/31/99 

11/29/99 

CBI 

(G)  This  intennediate  process  chem- 
kal  (a  normal  alpha  olefin  alkylated 
(o)-xylene)  is  intended  as  feedstock 
for     the     preparatkxi     of     the 
oonespnding  sulfonic  add.  this  add 
will  ultimately  be  coverted  to  its  so- 
dium salt  to  be  used  in  bask:  brine 
soKitkxts  to  increase  the  recovery 
of  crude  oil  from  subtenainian  oil 

(Q)  Linear  xylene  alkylate,  mono 

- 

« 

resevoirs. 

« 
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Casahto. 

Received 
Date 

Proiected 
Notice 

Manufacturer/Importer 

Use 

Chemical                              1 

End  Date 

P-99-1278 

08/31/99 

11/29/99 

CBi 

(Q)  This  intermediate  process  chem- 
kal  (a  nomtal  alpha  olefin  aBcylated 
(o)-xylene)  is  intended  as  feedstock 
for     the     preparatk)n     of     the 
correspnding  suHonk:  ackJ.  this  acki 
will  ultimately  be  coverted  to  its  so- 
dium salt  to  be  used  in  bask:  brine 
sohjtnns  to  inaease  the  recovery 
of  crude  oi  from  subterrainian  oil 
resevoirs. 

(G)  Linear  xylene  alcylate,  mono 

P-99-1279 

06/31/99 

11/29/99 

CBI 

(G)  This  commercial  chemkal  (the 
sodkim  salt  of  a  sulfonated  alkylate 
of   (ohxytene)   is   intended  as  a 
"down  hole"  enhance  oil  recovery 
surfactant  used  in  basic  brine  solu- 
tkxts  to  HKreased  the  recovery  of 
crude    oil    from    subterrainian    oil 
resevoirs.  this  material  remains  in 
the  oil  reserves  strata  and  is  not  re- 

(G)   SuHonk:    acM,    linear    xylene 
alcyate,  mono,  sodium  salt* 

. 

covered 

P-09-1280 

Oe/31/99 

11/2Sim 

CBI 

(Q)  This  commercial  chemkal  (the 
aodkim  salt  of  a  sultonated  alkylate 
of   (o)-xylene)   is   intended  as  a 
"down  hole"  enhance  oil  recovery 

(G)    Sulfonic    ackl,    linear    xylene 
alcyate,  mono,  sodium  salt* 

surfactant  used  in  bask:  brine  solu- 
tnns  to  increased  the  recovery  of 
crude   oil   from   subterrainian   oil 
resevoirs.  this  material  remakw  in 
the  oil  reserves  strata  and  is  not  re- 
covered 

P-e»>1281 

08/31/99 

11/29«9 

ca 

(G)  This  commercial  chemkarf  (the 
aodkjm  salt  of  a  suHonated  alkylate 
of   (o>-xylene)   is  intended  as  a 
"down  hole"  enhance  oil  recovery 
surfactant  used  in  basic  brine  soh>- 
tk>ns  to  increased  the  recovery  of 
crude   oil   from   subterrainian   oil 
resevoirs.  this  material  remains  in 
the  oil  reserves  strata  and  is  not  re- 
covered 

(G)    Sultonk:    ackl.    finear    xylene 
alcyate,  mono,  sodium  salt* 

P-99-1282 

08/31/99 

11/29/99 

CBI 

(G)  This  commercial  chenncal  (the 
sodkim  salt  of  a  sultonated  alcylate 
of   (o)-xylene)   is  intended  as  a 
"down  hole"  enhance  oil  recovery 
surfactant  used  in  bask:  brine  soki- 
ttons  to  increased  the  recovery  of 
crude   oH   from   subterrainian   oM 
resevoirs.  this  material  remains  in 
the  oil  reserves  strata  and  is  not  re- 
covered 

(G)    Sulfonic    ackJ,    Rnear    xylene 
alcyate,  mono,  sodium  salt* 

f^-M-1283 

oe/31/99 

11/29«9 

CBI 

(G)  This  commercial  chemteal  (the 
sodium  salt  of  a  sultonated  alcylate 
of   (ohxylene)   is  intended  as  a 
"down  hole"  enhance  oil  recovery 
surfactant  used  in  bask:  brine  sohi- 
ttons  to  increased  the  recovery  of 
crude   oH   from    subterrainian   oil 
resevoks.  this  material  remains  in 
the  oil  resen/es  strata  and  is  not  re- 
covered 

(G)    SuHonic    ackl,    linear    xylene 
alcyate.  mono,  sodium  salt* 

P-99-1284 

08/31/99 

11/29/99 

Eastman  Kodak  Com- 

(G) Chemtoal  intemiediate.  destruc- 

(G)     Substituted      benzenesuHonyl 

pany 

tive  use 

chtorkje* 

P-99-1286 

08/31/99 

11/29/99 

Eastman  Kodak  Com- 

(G) Chemical  intennedtete.  destmc- 

(G)  Substituted  benzenesulfink:  acM 

pany 

tiveuse 

salt 

P-99-1286 

08/31/99 

11/29/99 

Vianova  Resins  Incor- 
porated 

(G)  Pigment  grinding  resin 

(G)  Condensatton  of  an  acryNc  modi- 
fied alcyd  reski  and  urea  resm 

P-99-1287 

08/31/99 

11/29A9 

Octal /America.  Inc. 

(S)  Gasoline  fuel  additive  (this  pmn 
chemkal  is  destroyed  when  burnt 
Ml  gasoKne  in  use.) 

(Q)  Polyalcylenwnkie 

P-99-13a 
P-99-13a 


P-98-1053 
P-98-1262 
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Case  No. 


P-99-1288 

P-99-1289 
P-99-1290 

P-99-1291 


P-99-1292 


P-99-1293 


P-99-1294 
P-9^1295 


P-99-1296 

P-99-1297 
P-99-1298 

P-99-1299 
P-99-1300 

P-99-1301 

P-99-1302 
P-99-1303 

P-99-1304 


Recetveo 
Date 


09/01/99 

09/01/99 
09/01/99 

09/01/99 


09/01/99 


09/01/99 


09/03/99 
09/03/99 


09/03/99 

09/03/99 
09/03/99 

09/03/99 
09/03/99 

09/03/99 

09/03/99 
09/03/99 

08/31/99 


Projected 

Notice 
End  Date 


11/30/99 

11/30/99 
.11/30/99 

11/30/99 


11/30/99 


11/30/99 


12/02«9 
12/02/99 


12/02/99 

12/02/99 
12/02/99 

12/02/99 
12/02/99 

12/02/99 

12/02/99 
12/02/99 

11/29/99 


Manufacturer/Importer 


Eastman  Kodak  Com- 
pany 

CBI 

Eastman  Kodak  Com- 
pany 

Westvaco  Corporation 
-  Chemical  Division 


Westvaco  Corporatk>n 
-  Chemical  Division 


Westvaco  Corporation 
-  Chemical  Divisk>n 


CBI 

CtBA  Specialty  Chemi- 
cals Corporation 


Eastman  Kodak  Com- 
pany 
CBI 
BASF  Cofp 

CBI 

Eastman  Kodak  Com- 
pany 

Eastman  Kodak  Com- 
pany 

CBI 

Eastman  kodak  com- 
pany 

Eastman  Kodak  Com- 
pany 


Use 


Chemical 


(G)  Chemical  intermediate,  destruc-  i  (G)  Substitutedanilino  halobenzamide 


tive  use 

(S)  Polyol  for  polyester  intermediate 
(G)  Contained  use  in  imaging  prod- 
ucts 
(S)  Hydrocarbon  resin  for  lithographic 
inks 


(S)  Hydrocartx)n  resin  for  lithographic 
inks 


(S)  Hydrocarbon  resin  for  lithographic 
inks 


(S)  Inks  coatings 

(S)  Isolated  intermediate  for  the  man- 
ufacture of  oxirane,  ((1,1- 
dimethylethoxy)methyl]-  casm 

7665-72-7  (aka-gbe) 

(G)  Chemical  intermediate,  destruc- 
tive use 

(S)  Additive  for  industrial  coating 

(S)  Industrial  base  material  for  chem- 
ical manufacture 

(G)  Non-dispersive  use 

(G)  Chemical  intemiediate,  destruc- 
tive use 

(G)  Chemical  intermediate,  destruc- 
tive use 

(G)  Processing  additive 

(G)  Contained  use  in  imaging  prod- 
ucts 

(G)  Chemkal  intermediate,  destruc- 
tive use 


(G)  Polyether  polycartx>nate  diol 

(G)  Substituted  hydroxyphenyl 
hak>substituted  benzamide 

(G)  Rosin  modified  fatty  adds,  tall-oil, 
polymer  with  glycerol,  phenols,  pe- 
troleum naphtha  cone,  maleic  anhy- 
dride and  petroleum  distillates 

(G)  Rosin  modified  fatty  actds,  tall-oil, 
polymer  with  glycerol,  phenols,  pe- 
troleum naphtha,  maleic  anhydride 
and  petroleum  distillates 

(G)  Rosin  modified  fatty  adds,  tall-oil, 
polymer  with  glycerol,  phenols,  aro- 
matic hydrocart>ons,  maleic  anhy- 
dride and  petroleum  distillates 

(G)  Polyester  acrylate 

(G)  Chlonnated  hydroxy-ether 


(G)  Substituted  phenyl  butanoic  add 

(G)  Organo  sHkxmate 

(S)  Ak»hols,  Ci3-i5,   branched  and 

linear' 
(G)  Amino  epoxy  silane 
(G)  Substituted  phenyl  butanoyt  chk>- 

hde 
(G)  Phenyl  substuuted  butanok:  add 

ester 
(G)  Substituted  anthraquinone 
(G)    Substituted    hydroxyhalophenyl 

halobenzamide 
(Q)  Sut>stituted  t>enzenesulfon«  add 

sail 


In  table  n,  EPA  provides  the  following 
information  (to  the  extent  that  such 
information  is  not  claimed  as  CBI]  on 


the  Notices  of  Commencement  to 
manufacture  received: 


Case  No. 


P-94-1645 
P-97-0040 
P-97-0744 
P-97-0915 
P-97-^)989 
P-9&-0002 
P-9a-0127 
P-9&^128 
P-98-0143 
P-98-0553 
P-98-0717 
P-9&-0823 
P-98-0839 
P-48-0862 
P-98t0934 

P-98-1027 

P-98-1053 
P-9a-1262 


II.  55  Notices  of  Commencement  From:  08/16/99  to  09/03/99 


Received  Date 


08/20/99 
08/19/99 
08/26/99 
09/03/99 
08/24/99 
08/20/99 
08/20/99 
08/20/99 
08/23/99 
08/16/99 
08/30/99 
08/31/99 
08/19/99 
08/23/99 
08/27/99 

09/03/99 

08/23/99 
09/01/99 


Commencement/im- 
port Date 


11/25/98 
03/05/99 
05/26/99 
08A)2/99 
08/16/99 
04/30/99 
01/14/99 
01/14/99 
07/21/99 
02/02/99 
08/19/99 
08/23/99 
05/03/99 
07/21/99 
05/22/99 

08/20/99 

07/21/99 
06/02/99 


Chemical 


(G)  Amine  modified  polyether  akx>hol 

(G)  Vinylalkylalkoxysilane 

(S)  Castor  oil,  hydrogenated,  ethoxylated,  thisooctadecanoate* 

(G)  Acetoacetate  oligomer 

(G)  Polyalkanolamide 

(G)  Metai  oxkte 

(G)  Methine  blue  dye 

(G)  Methine  blue  dye 

(G)  Polyester  polyurethane  acrylic  copolymer 

(G)  Substance  (3)  polyether  sucdnate,  compd.  with  mixed  amines 

(G)  Quaternary  salt  of  a  functionalized  pyridine 

(S)  12-aminododecanok:  add* 

(G)  Acrylic  resin 

(G)  Polyester  polyurethane 

(S)    Benzenamine,    r>-[4-[(1,3-<Jimethylbutyt)imino]-2,5-cydohexadien-1- 

ylkJene)-* 
(S)  2,5-furandk>ne,  polymer  with  2,4,4-trimethyi-l-pentene,  ester  with 

polyethylene  glycol  mono-Ci2-i4-alkyl  ethers,  sodium  salt* 
(G)  Polyester  polyurethane 
(Q)  Aromatic  substituted  diurea 
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Case  No. 


p-g9-0093 

P-99-0127 
F»-09-0147 
P-«9-0163 
P-99-0270 
P-99-0271 

F^-99-0304 
P-99-0318 
P-99-0331 

P^9»-0336 
P-9»-0389 
F^-8»-0386 
P-49-0401 
P-e9-0421 

P-99-0423 
P-9»-04S6 
P-9»-0532 
P-49-0533 
P-9»-0639 
F»-9»-0644 
P-99-0648 
P-99-0674 
P-9»-0676 
P-99-0687 

P-M-0689 
P-99-0690 
P-99-0643 
P-9»-C645 
P-9»-0681 
P-g9-0727 
P-9»-0732 

P-99-07S0 
P-99-0771 
P-99-0788 
P-99-0789 
9-99-0790 


Received  Date 


Oe/31/99 

06/19/99 
06/31/99 
06/30/99 
08/24/99 
08/24/99 

08/27/99 
06/25/99 
0a«1/99 

08/20/99 
06/31/99 
08/26/99 
06/19/99 
06/30/99 

06/31/99 
06/26/99 
06/23/99 
06/23/99 
06/25/99 
06/17/99 
06/17/99 
09A)3/99 
08/23/99 
06/31/99 
06/17/99 
06/23/99 
08/25/99 
08/30/99 
06/17/99 
06/17/99 
09/02/99 
08/30/99 

08/16/99 
08/24/99 
09/01/99 
09/01/99 
09«1/99 


Commencement/Im- 
port Date 


05/19/99 

08/12/99 
08/23/99 
08/12/99 
07/06/99 
07/06/99 

04/06/99 
05/17/99 
07/21/99 

05/16/99 
06/23/99 
06/19/99 
05/17/99 
0SC4/99 

06/09/99 
06/16/99 
06/12/99 
06/12/99 
06A)6/99 
06/02/99 
07/27/99 
06/31/99 
07/21/99 
06/24/99 
07/19/99 
06/14/99 
06/25/99 
06/20/99 
07/26/99 
07/27/99 
08/25/99 
06/03/99 

07/28/99 
06/04/99 
06/11/99 
08/11/99 
08/11/99 


Chemical 


(S)   l,4-<fioxa-7,9'<iithia-8-stannacyck)undecane-511<lione,   8,8-dioctyl- 

(9ar 
(G)  Silicone  polymer 
(G)  Metal  organic  compound 

(G)  Amine  functional  epoxy  t)ased  resin  salted  with  an  organic  add 
(Q)  Pentyl  2,&4)isa4-[[sut)stitutedl]  t)enzoyt]oxyH)enzoate 
(G)  4,4'-bis(4-<6K1-ow>-2-propenytoxy)hexy»oxy)- 

t)enzoyfc»xy)cyciohexylbenzene 
(G)  Polyursthane  elastomer 
(G)  Ktotal  sulfide  ammonium  salt 
(G)    4-amino-54iydioxy-6i)henylazo-3-sut)stituted    phenyl    azo^iaph- 

thalene  disuMonic  add 
(S)  3-hexen-1-ol,  2-methyl-2-(3-melhyl-2-»)utenylK 
(G)  A>(yd  resm 

(G)  Polyester/  acrylic  copolymer 
(G)  Polyester  resin 
(G)  Reaction  product  ot  phenolic  resin  -  cydic  aliphatic  alcohols. 

trimellitic  anhydride  and  aliphatic  caitxxiates 
(G)  Polyalcytene  oxide  dialcylamine 
(G)  Water  soluble  akyd  resin 
(G)  ParttaHy  sHylated  isocyanate  oligomer 
(G)  Silytated  polyetherisocyanate  digonwr 
(G)  Propanenitme,  3KI44(sub8tituted)azo)phenyll(sub8tituted)aminoF 
(S)  Fatty  adds.  taN-oi.  compounds  with  2-(2-aminoethoxy)ethanol* 
(S)  Fatty  adds,  castor-oil.  compounds  with  2-(2-aminoelhoxy)  ethanoT 
(G)  N-elcyl  modified  po^isocyanate.  reaction  products  with  diamine 
(G)  Polyester  polyurelhane 

(S)  Nonaanoic  add.  compd.  with  2-(2-amlnoethoxy)ethanol  (1:1)* 
(S)  Boric  add  (h3bo3).  compd.  with  2-(2-aminoethoxy)ethanol  (1:1)* 
(G)  Phosphorus  chloride  derivative 
(G)  Naphthalene  suHonic  add  derivative 
(G)  Polyether  modHied  polysiloxane 
(G)  Amidoemine  modified  polyethylene  glycol 
(G)  Carboxytated  potyethytene  glycol 
(G)  /Kromatic  polyiirethane 
(G)   Benzofuranone.   [al(ylsubstituted]-2-substituted-benzofuranylidene- 

[alcylsubstituted] 
(G)  /Acrylic  polymer 
(G)  Dtodified  phenolic  acrylic  resin 
(G)  Polyester  polyd 
(G)  Polyester  polyoi 
(G)  Polyester  polyol 


List  of  Subjects 

Environmental  protection. 
Premanufactiire  notices. 

Dated:  September  29, 1999. 

Owar  Moralas, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  99-26074  Filed  10-5-99;  8:45  ami 
BNAMOOOOCI 


ACnON:  Notice. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT8-6«a66;  FRL-6384-6] 

Approval  of  Test  Marketing  Exemption 
for  a  Certain  New  Chemical 

AQBICY:  Environmental  Protection 
Agency  (EPA). 


summary:  This  notice  announces  EFA's 
approval  of  an  application  for  test 
marketing  exemption  (TME)  imder 
section  5(h)(1)  of  the  Toxic  Substances 
Control  Act  (TSCA)  and  40  CFR  720.38. 
EPA  has  designated  this  application  as 
TME-99-1.  The  test  marketing 
conditions  are  described  in  the  TME 
application  and  in  this  notice, 

DATES:  Approval  of  this  TME  is  efiisctive 
on  September  28, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Joseph  S. 
Carra.  Acting  Division  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington. 
DC  20460;  telephone  number.  (202) 
554-1815  and  TDD:  (202)  554-0551; 


and  e-mail  address:  TSCA- 
HotlineOepa.gov. 

For  technical  information  contact: 
Adella  Watson.  New  Chemicals  Notice 
Management  Branch,  Chemical  Control 
Division  (7405).  Office  of  Pollution 
Prevention  and  Toxics.  Environmental 
Protection  Agency,  401 M  St.,  SW.. 
Washington.  DC  20460;  telephone 
nimiber.  (202)  260-3752;  and  e-mail 
address:  watson.adellaOepa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  Does  this  Action  Apply  to  Me? 

This  action  is  directed  in  particular  to 
the  chemical  manufacturer  and/or 
importer  who  submitted  the  TME  to 
EPA.  This  action  may.  however,  be  of 
interest  to  the  public  in  general.  Since 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
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regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

n.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

A.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  dociunent  under 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

B.  In  person.  The  Agency  has 
established  an  ofBcial  record  for  this 
action  under  docket  control  niunber 
OPPTS-59366.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  confidential 
business  information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  dociunents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Rm.  B-607,  Waterside  Mall, 
401  M  St.,  SW.,  Washington,  DC.  The 
Center  is  open  from  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays.  The  telephone  number  for  the 
Center  is  (202)  260-7099. 

m.  What  is^  the  Agency's  Authority  for 
Taking  this  Action? 

Section  5(h)(1)  of  TSCA  and  40  CFR 
720.38  authorize  EPA  to  exempt  persons 
from  premanufacture  notification  (PMN) 
requirements  and  permit  them  to 
manufacture  or  import  new  chemical 
substances  for  test  marketing  piuposes, 
if  the  Agency  finds  that  the 
manufacture,  processing,  distribution  in 
commerce,  use,  and  disposal  of  the 
substances  for  test  marketing  purposes 
will  not  present  an  unreasonable  risk  of 
inj\uy  to  health  or  the  environment. 
EPA  may  impose  restrictions  on  test 
marketing  activities  and  may  modify  or 
revoke  a  test  marketing  exemption  upon 
receipt  of  new  information  which  casts 


significant  doubt  on  its  finding  that  the 
test  marketing  activity  will  not  present 
an  unreasonable  risk  of  injury. 

IV.  What  Action  is  the  Agency  Taking? 

EPA  has  approved  the  above* 
referenced  TME.  EPA  has  determined 
that  test  marketing  the  new  chemical 
substance,  under  the  conditions  set  out 
in  the  TME  application  and  in  this 
notice,  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment. 

V.  What  Restrictions  Apply  to  this 
TME? 

The  test  market  time  period, 
production  volume,  number  of 
customers,  and  use  must  not  exceed 
specifications  in  the  application  and 
this  notice.  All  other  conditions  and 
restrictions  described  in  the  appUcation 
and  in  this  notice  must  also  be  met. 

TME  99-1 

Date  of  Receipt:  February  2, 1999. 

Notice  of  Receipt:  March  22, 1999  (64 
FR  13792). 

Applicant:  Reichhold  Inc. 

Chemical:  (G)  AcryUc  modified 
polyurethane  polymer. 

Use:  (G)  Adhesive. 

Production  Volume:  CBI. 

Number  of  Customers:  4. 

Test  Marketing  Period:  365  days, 
commencing  on  first  day  of  commercial 
manufactiue. 

The  following  additional  restrictions 
apply  to  this  TME.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  the  use  of  the  substance  is  restricted 
to  that  approved  in  the  TME.  In 
addition,  the  applicant  shall  maintain 
the  following  records  until  5  years  after 
the  date  they  are  created,  and  shall 
make  them  available  for  inspection  or 
copying  in  accordance  with  section  11 
of  TSCA: 

1.  Records  of  the  quantity  of  the  TME 
substance  produced  and  the  date  of 
manufacture. 

2.  Records  of  dates  of  the  shipments 
to  each  customer  and  the  quantities 
supplied  in  each  shipment. 

3.  Copies  of  the  bill  of  lading  that 
accompanies  each  shipment  of  the  TME 
substance. 

VI.  What  was  EPA's  Risk  Assessment 
for  this  TME? 

EPA  identified  no  significant  health 
or  enviroimiental  concerns  for  the  test 
market  substance.  Therefore,  the  test 
market  activities  will  not  present  any 
unreasonable  risk  of  injury  to  human 
health  or  the  environment. 


Vn.  Can  EPA  Change  Its  Decision  on 
this  TME  in  the  Future? 

Yes.  The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
that  comes  to  its  attention  cast 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to 
human  health  or  the  environment 

List  of  Subjects 

Environmental  protection.  Test 
marketing  exemptions. 

Dated:  September  28, 1999. 

Flora  Chow, 

Chief,  New  Chemicals  Notice  Management 
Bmnch,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  99-26076  Filed  10-5-99;  8:45  ami 

BHJJNQ  CODE  ««-aO-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Coll«ction(s)  Being  Submitted  to  0MB 
for  Review  and  Approval 

September  28, 1999. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  foiUng  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utihty; 
(b)  the  accuracy  of  the  Qsmmission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  November  5. 
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1999.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difBcult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  EHiect  all  comments  to  Les 
Smith.  Federal  Commmiications 
Commission,  Room  1-A804, 445  12th 
Street,  SW,  Washington,  DC  20554  or 
via  the  Internet  to  lesmithOfccgov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smitii  at  (202)  418-0217  or  via  the 
Internet  at  lesmithOfccgov. 
SUPPLEMENTARY  INFORMATION: 
OMB  Control  Number:  3060-0703. 
Title:  Determining  Costs  of  Regulated 
Cable  Equipment  and  Installation. 
Form  Number:  FCC  1205. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  State.  Local,  or  Tribal 
Government. 
Number  of  Respondents:  4,000. 
Estimate  Time  Per  Response:  4  to  12 
hrs. 

Frequency  of  Response: 
Recordkeeping;  On  occasion  reporting 
requirements. 
Total  Annual  Burden:  50,800  hours. 
Total  Annual  Costs:  $900.00. 
Needs  and  Uses:  Information  derived 
from  FCC  Form  1205  filings  is  used  to 
facilitate  the  review  of  eqmpment  and 
installation  rates.  This  information  is 
then  reviewed  by  each  cable  system's 
respective  local  franchising  authority. 
Section  76.923  records  are  kept  by  cable 
operators  in  order  to  demonstrate  that 
charges  for  the  sale  and  lease  of 
equipment  for  installation  have  been 
developed  in  accordance  with  the 
Commission's  rules. 
Federal  Communications  Commission. 

Magalte  Kooun  Salat, 

Secretary. 

(PR  Doc.  9»-25885  Filed  10-5-99;  8:45  am) 

■UMQ  COM  tnt-Oi-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notic*  of  Public  Information 
Coil«etion(s)  Baing  SutMnittad  to  OMB 
for  Ravlaw  and  Approval 

September  29. 1999. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  pubUc  and  other 
Federal  agencies  to  take  this 
opportunity  to  ccnnment  on  the 
following  information  collection,  as 


required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  cuixentiy  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  November  5, 
1999.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804, 445  12th 
Street,  SW,  Washington,  DC  20554  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  le»nithO£cc.gov. 
SUPPL£MENTARY  INFORMATION: 

0\4B  Control  Number:  3060-0740. 

Title:  Section  95.1015.  Disclosure 
Pohcies. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  203. 

Estimate  Time  Per  Response:  1  hour. 

Frequency  of  Response:  On  occasion 
reporting  requirements;  Third  party 
disclosure. 

Total  Annual  Burden:  203  hours. 

Total  Annual  Costs:  $10,000. 

Needs  and  Uses:  This  collection  of 
information  is  made  necessary  by  the 
amendments  of  the  Commission's  Rules 
regarding  the  Low  Power  Radio  and 
Automated  Maritime 
Telecommimications  System  (AMTS) 
operations  in  the  216-217  MHz  band. 
Tlie  reporting  requirement  is  necessary 
to  ensure  that  television  stations  that 


may  be  affacted  by  the  harmful 
interfarence  from  AMTS  operations  are 
notified.  Manufacturers  of  LPRS 
equipment  are  required  to  include  a 
statement  regarding  the  use  of  the 
equipment.  The  information  will  be 
used  by  the  Commission  staff  and 
affected  television  stations  in  order  to  be 
aware  of  the  location  of  potential 
harmful  interference  from  AMTS 
operations. 

Federal  Commimications  Commission. 
Magalie  Roman  Salas, 
Secretary. 

(FR  Doc  99-25886  Filed  10-5-99;  8:45  am] 
M.LMQ  OOOC  <71»-ei-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notica  of  Public  Infbnnation 
Collactlon(a)  Submittad  to  OMB  for 
Ravlaw  and  Approval 

September  28, 1999. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  imless  it 
displays  a  currenUy  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  coUection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  niunber. 
Comments  are  requested  concerning  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
buirden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  November  5, 
1999.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  E>irect  all  conunents  to  Judy 
Boley,  Federal  Communications 
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Commission,  Room  1-C804, 445  12th 
Street,  SW,  Washington.  DC  20554  or 
via  the  Internet  to  jboley@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  at  202-418-0214  or  via  the 
Internet  at  jboleydfcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0741. 

Title:  Implementation  of  the  Local 
Competition  Provisions  of  the 
Telecommimications  Act  of  1996,  CC 
Docket  96-98,  Second  Report  and  Order 
and  Memorandimi  Opinion  and  Order, 
Second  Order  on  Reconsideration. 

Form  No.:  N/A. 

Type  of  Review:  Revision  of  a 
cunently  approved  collection. 

Respondents:  Business  or  other  for- 
profit 

Number  of  Respondents:  2,000. 

Estimated  Time  Per  Response:  1-100 
hours  per  respondent. 

Frequency  of  Response:  On  occasion 
reporting  requirement,  third  par./ 
disclosure  requirement. 

Total  Annual  Burden:  228,750  hours. 

Total  Annual  Cost:  $60,000. 

Needs  and  Uses:  In  the  Second  Order 
on  Reconsideration,  the  Commission 
resolves  and  clarifies  specific  issues 
regarding  the  nondiscriminatory  access 
obligations  of  local  exchange  carriers. 
The  Commission  clarified  that,  upon 
request,  a  LEC  shall  provide  access  to  its 
directory  assistance  services  and  to  its 
directory  listings  in  any  format  the 
competing  provider  specifies,  if  the 
LEC's  internal  systems  can 
accommodate  the  format.  LEC's  must 
supply  updates.  In  the  NPRM,  the 
Commission  sought  comment  on  issues 
arising  out  of  developments  in,  and  the 
convergence  of.  directory  publishing 
and  directory  assistance. 

In  order  to  encourage  competition  in 
the  telecommunications  services  mari^et 
by  lifting  operational  barriers  to  entry, 
the  Conrmission  has:  (1)  Required  LECs 
to  provide  dialing  parity  and 
nondiscriminatory  access  to  certain 
services  and  functionalities;  (2)  required 
ILECs  to  provide  pubUc  notice  of 
network  changes;  and  (3)  established 
procedures  for  nimibering 
administration.  These  information 
collection  requirements  are  part  of  an 
effort  to  make  local  dialing  and 
networks,  telephone  numbers,  operator 
services,  directory  assistance  and 
directory  listings  available  to  all 
competitors  on  an  equal  basis. 
Implementation  plans  describing  each 
LEC's  proposal(s)  to  implement  toll 
dialing  parity  based  on  LATA 
boimdaries  will  be  provided  by  the 
LECs  to  the  state  commissions  or  to  this 


Commission.  Justifications  for 
noncompliance  with  toll  dialing  parity 
deadlines  will  be  provided  to  the 
Commission.  Directory  listings  and  the 
public  notice  of  network  changes  will  be 
provided  to  third  parties.  Teclmical 
information  regarding  interconnection 
and/or  access  to  unbundled  network 
elements  will  be  provided  by  ILECs  to 
requesting  telecommunication  carriera. 
Bimlen  of  proof  documentation 
regarding  access  to  a  LEC's  services  and 
features  or  dialing  delay  will  be 
provided  to  the  Commission.  Area  code 
relief  plans  will  be  provided  by  state 
commissions  to  the  central  office  code 
administrator(s). 

The  Commission  has  concluded  in  the 
Second  Order  on  Reconsideration  that  a 
LEC  shall  permit  competing  providers  of 
telephone  exchange  service  and 
telephone  toll  service  access  to  its 
directory  assistance  services,  including 
directory  assistance  databases.  The 
Commission  clarified  that,  upon 
request,  a  LEC  shall  provide  access  to  its 
directory  assistance  services,  including 
directory  assistance  databases,  and  to  its 
directory  listings  in  any  format  the 
competing  provider  specifies,  if  the 
LEC's  internal  systems  can 
accommodate  that  format.  In  addition, 
LECs  must  supply  updates  to  the 
requesting  LTC  in  the  same  manner  as 
the  original  transfer  and  at  the  same 
time  tl^t  it  provides  updates  to  itself. 
These  information  collection 
requirements  are  part  of  an  effort  to 
make  directory  assistance  and  directory 
listings  available  to  all  competitors  on 
an  equal  basis. 

Federal  CommuQications  Camiiiisskui.  . 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  99-25887  Filed  10-5-99;  8:45  am] 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 


CdlMtion 
Collection; 


Agency  ii 

ActivltiM: 

CommMit 


AOBCY:  Federal  Deposit  Insurance 
Corp(»ration  (FDIC). 

ACTKM:  Notice  and  request  for  comment 

SUMMARY:  The  FDIC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  pubUc  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  ir^ormation  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C  chapter  35). 


CurrenUy,  the  FDIC  is  soliciting 
comments  concerning  an  information 
collection  titled  "Interagency 
Biographical  and  Financial  Repc^" 
DATES:  Comments  must  be  submitted  on 
or  before  December  6, 1999. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
Tamara  R.  Manly,  Management  Analyst 
(Regulatory  Analysis),  (202)  898-7453. 
Office  of  the  Executive  Secretary,  Room 
4058,  Attention:  Comments/OES, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street  NW.  Washington,  DC 
20429.  All  comments  should  refer  to 
"Interagency  Biographical  and  Financial 
Report."  Comments  may  be  hand- 
delivered  to  the  guard  station  at  the  rear 
of  the  17th  Street  Building  (located  on 
F  Street),  on  business  days  between  7 
a.m.  and  5  p.m.  (FAX  number  (202) 
898-3838;  Internet  address: 
comments9fdic.gov). 

A  copy  of  the  comments  may  also  be  • 
submitted  to  the  OMB  desk  officer  for 
the  FDIC:  Alexander  Hunt,  Office  of 
Information  and  Regulatory  Afiiain, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  R.  Manly,  at  the  address 
identified  above. 
SUPPLBMENTARY  INFORMATION: 

Proposal  To  Renew  the  FoUowing 
Currently  Approved  CoUectioii  of 
Information 

Title:  Interagency  Biographical  and 
Financial  Report. 

OMB  Number:  3064-0006. 

Frequency  of  Response:  On  occasion. 

Affected  Public:  All  financial 
institutions. 

Estimated  Number  of  Respondents: 
2.200. 

Estimated  Thne  per  Response:  4 
hoiirs. 

Estimated  Total  Annual  Burden: 
8.800  hours. 

General  Description  of  Collection:  The 
Interagency  Biographicd  and  Financial 
Report  is  submitted  to  the  FDIC  by  each 
individual  director  or  officer  of  a 
proposed  or  operating  financial 
institution  applying  for  federal  deposit 
insurance  as  a  state  nonmember  bank. 
The  information  is  used  by  the  FDIC  to 
evaluate  the  general  character  of  bank 
management  as  required  by  the  Federal 
Deposit  Insurance  Act. 

Request  for  Comment 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  FDIC's  functions,  including  whether 
the  information  has  practical  utility;  (b) 
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The  accuracy  of  the  estimates  of  the 
burden  of  the  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  Ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

At  the  end  of  the  comment  period,  the 
onnments  and  recommendations 
received  will  be  analyzed  to  determine 
the  extent  to  which  the  collection 
should  be  modified  prior  to  submission 
to  0MB  for  review  and  approval. 
Comments  submitted  in  response  to  this 
notice  also  will  be  summarized  or 
included  in  the  FDIC's  requests  to  0MB 
for  renewal  of  this  collection.  All 
comments  will  become  a  matter  of 
public  record. 

Dated  at  Wuhington,  D.C.  this  29th  day  of 
Septemberl999. 

Federal  Deposit  Insurance  Corporation. 
RabartB.  Feidinan, 
£nciitJvB  Sacretniy. 

(PR  Doc  90-26058  Filed  10-5-99;  8:45  am] 
■UMB  COM  sn4-ei-r 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agwiey  Infdrmation  Coltoetlon 
AetlvltiM:  PropoMd  Cdtoetlon: 
ConwMnt  RcQUMt 

AOBICY:  Federal  Deposit  Insiirance 

Corporation  (FDIC). 

action:  Notice  and  request  for  comment. 


r:  The  FDIC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C  chapter  35). 
Currently,  the  FDIC  is  soliciting 
comments  concerning  an  information 
collection  titled  "Interagency  Notice  of 
Change  in  Control." 

DAtn:  Comments  must  be  submitted  on 
or  before  December  6, 1999. 
ADDHCT8CT:  Interested  parties  are 
invited  to  submit  written  comments  to 
Tamara  R.  Manly,  Management  Analyst 
(Regulatory  Analysis).  (202)  898-7453, 
Office  of  the  Executive  Secretary,  Room 
4058,  Attention:  Comments/OES, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street  NW.  Washington,  DC 
20429.  All  comments  should  refer  to 
"Interagency  Notice  of  Change  in 


Control."  Comments  may  be  hand- 
delivered  to  the  guard  station  at  the  rear 
of  the  17th  Street  Building  (located  on 
F  Street),  on  business  days  between  7 
a.m.  and  5  p.m.  (FAX  nvimber  (202) 
898-3838;  Internet  address: 
commentsdfdic.gov). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  0MB  desk  officer  for 
the  FDIC:  Alexander  Hunt,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget.  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT*. 
Tamara  R.  Manly,  at  the  address 
identified  above. 
SUPFLBNBfTAAY  INFORMATION: 

Proposal  To  Renew  the  Following 
Currently  Approved  Cdlection  ol 
Information 

Title:  Interagency  Notice  of  Change  in 
Control. 

OMB  Number:  3064-0019. 

Frequency  of  Response:  On  occasion. 

Affected  Public:  All  financial 
institutions. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Time  per  Response:  30 
horns. 

Estimated  Total  Annual  Burden: 
1.500  houra. 

General  Description  of  Collection:  The 
Interagency  Notice  of  Change  in  Control 
is  submitted  regarding  any  person 
proposing  to  acquire  ownership  control 
of  an  insured  state  nonmember  bank, 
llie  information  is  used  by  the  FDIC  to 
determine  whether  the  competence, 
experience,  or  integrity  of  any  acquiring 
person,  indicates  that  it  would  not  be  in 
the  interest  of  the  depositora  of  the  bank 
or  in  the  interest  of  the  public,  to  permit 
such  persons  to  control  the  bank. 

Request  for  Comment 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  FDIC's  functions,  including  whether 
the  information  has  practical  utility;  (b) 
The  accuracy  of  the  estimates  of  the 
biuden  of  the  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used:  (c) 
Ways  to  ennance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  Ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

At  the  end  of  the  comment  period,  the 
comments  and  recommendations 
received  will  be  analyzed  to  determine 
the  extent  to  which  the  collection 


should  be  modified  prior  to  submission 
to  OMB  for  review  and  approval. 
Comments  submitted  in  response  to  this 
notice  also  will  be  summarized  or 
included  in  the  FDIC's  requests  to  OMB 
for  renewal  of  this  collection.  All 
comments  will  become  a  matter  of 
public  record. 

Dated  at  Washington,  D.C,  this  29th  day  of 
September,  1999. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman. 
Executive  Secretary. 

(FR  Doc  99-26059  Filed  10-5-99;  8:45  am] 
■LUNQ  OOM  tn4-ei-p 


FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Notice*; 
Acquisitions  of  Sharw  of  Banks  or 
Bank  HoMIng  Companias 

The  notificants  listed  below  have 
applied  \mder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  ccnnpany.  The  factore  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(0(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Govwnors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Govemon.  Comments 
must  be  received  not  later  than  October 
20. 1999. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Cyntiiia  Goodwin.  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta.  Georgia 
30303-2713: 

1.  Gilbert  f.  Wellman,  Sarasota, 
Florida:  to  acquire  additional  voting 
shares  of  Sarasota  BanCorporation,  Inc., 
Sarasota.  Florida,  and  thereby  indirectly 
acquire  additional  voting  shares  of 
Sarasota  Bank.  Sarasota,  Florida. 

B.  Federal  Reserve  Bank  of  Dallas 

(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1 .  Midgard.  Ltd..  Ennis,  Texas:  to 
acquire  additional  voting  shares  of 
Ennis  Bancshares,  Inc..  Waco,  Texas, 
and  thereby  indirectiy  acquire 
additional  voting  shares  of  Ennis  State 
Bank,  Ennis.  Texas. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  September  30, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-25898  Filed  10-5-99;  8:45  am) 
WLUNQ  OOOE  ttlO-OI-f 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  t)y,  and 
Mergers  of  Banli  Hoiding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  vdll  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  29, 
1999. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Cynthia  Goodwin,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  First  State  Financial  Corporation, 
Sarasota,  Florida;  to  acquire  100  percent 
of  the  voting  shares  of  First  State  Bank 
of  Pinellas,  St.  Petersburg,  Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  30, 1999. 
Kobert  deV.  Frienon, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-25895  Filed  10-5-99;  8:45  am] 
MUJNa  cooE  atie-01-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies; 
Correction 

This  notice  corrects  a  notice  (FR  Doc. 
99-24119)  published  on  page  50286  of 
the  issue  for  Thursday,  September  16, 
1999. 

Under  the  Federal  Reserve  Bank  of 
Chicago  heading,  the  entry  for  Omega 
Financial  Corporation,  State  College, 
Pennsylvania,  is  revised  to  read  as 
follows: 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105- 
1521: 

1.  Omega  Financial  Corporation  State 
College,  Pennsylvania;  to  acquire  24.9 
percent  of  the  voting  shares  of  Clearfield 
Bank  &  Trust  Company,  Clearfied. 
Pennsylvania. 

Comments  on  this  application  must 
be  received  by  October  12, 1999. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  30, 1999. 
Robert  deV.  FrierBoii. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  99-25896  Filed  10-5-99;  8:45  am] 
BHJJNQ  CODE  tt10-01-f 

Notice  of  Proposals  to  Engage  in 
Permissit)le  Nonbanldng  Activities  or 
to  Acquire  Companies  tliat  are 
Engaged  in  Permissibie  Nontianicing 
Activities,  Corrsctlon 

This  notice  corrects  a  notice  (FR  Doc. 
99-24542}  published  on  page  51125  of 
the  issue  for  Tuesday,  Septembw  21, 
1999. 

Under  the  Federal  Reserve  Bank  of 
Boston  heading,  the  entry  for  Boston 
private  Financial  Holdings,  Inc.,  Boston. 
Massachusetts,  is  revised  to  read  as 
follows: 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  Walker,  Commtmity  Affairs 
Officer)  600  Atlantic  Avenue,  Boston, 
Massadiusetts  02106-2204: 

1.  Boston  Private  Financial  Holdings. 
Inc..  Boston,  Massachusetts;  to  acquire 
RINET  Company,  Inc.,  Boston, 
Massachusetts,  and  thereby  indirectly 
acquire  Cornerstone  Fund  Advisors, 
Inc.,  Boston,  Massachusetts,  and  thereby 
engage  in  lending  activities,  pursuant  to 
§  225.28(b)(1)  of  Regulation  Y;  in 
providing  tax-plaiming  and  preparation 
services,  business  valuation  and 
liquidation  strategies,  and  asset 
allocation,  estate  planning,  charitable 
planning,  investment  consulting, 
general  financial  planning,  and  other 
investment  advisory  services,  pursuant 
to  §  225.28(b)(6)  of  Regulation  Y;  in 


trust  management  services,  pursuant  to 
§  225.28(b)(5)  of  Regulation  Y;  in 
private  placement  services,  pursuant  to 
§  225.28{b)(7)(iii)  of  Regulation  Y;  in 
employee  benefits  consulting,  pursuant 
to  §  225.28(b)(9)(ii)  of  Regulation  Y;  in 
providing  administrative  services  to 
closed-end  investment  funds,  pursuant 
to  Board  Order,  see  Dresdner  Banli  AG. 
82  Fed.  Res.  Bull.  676  (1996);  and  in 
serving  as  the  general  partner  of  private 
investment  funds,  pursuant  to  Board 
Order,  see  Dresdner  Bank  AG  84  Fed. 
Res.  Bull.  361  (1998). 

Comments  on  this  application  must 
be  received  by  October  12, 1999. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  30, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-25894  Filed  10-5-99;  8:45  am] 
BNXMQ  OOOC  eiO-01-« 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposais  to  Engage  in 
Pennissibie  Nonbanldng  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  imder  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225).  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  direcUy  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  vtdll  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  October  20, 1999. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Cynthia  Goodwin,  Vice  President)  104 
Marietta  Street,  N.W.,  AUanta,  Georgia 
30303-2713: 

1.  Synovus  Financial  Corporation, 
Columbus,  Georgia;  to  engage  de  novo  in 
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a  joint  venture  through  its  subsidiary, 
Prepaid  Technologies,  LLC, 
Biimingham,  Alabama  (in  organization), 
in  nonbanking  activities  including 
developing,  introducing,  selling,  and 
marketing  prepaid,  stored  value  cards, 
offering  prepaid,  card  based  financial 
services  and  products,  pursuant  to  § 
225.28(b)(14)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  30, 1999. 
Robert  deV.  Frienon, 
Associate  Secretary  of  the  Board. 
(FR  Doc  99-25897  Filed  10-5-99;  8:45  am] 
■uMe  COOK  «io-ei-f 


FEDERAL  RESERVE  SYSTEM 
(PoeiietNaR-1047] 

Prtvaey  Act  of  1974;  Notie*  of 
Amendment  of  System  of  Records 

A0B4CY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Amendment  of  system  of 
records. 

SIMMARY:  In  accordance  with  the 
Privacy  Act,  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  is 
amending  one  system  of  records, 
entitled  General  Personnel  Records 
(BGFRS-4).  These  amendments  include 
new  routine  uses  and  reflect  changes 
due  to  use  of  more  computerized 
records  and  a  reorganization  of  the 
Board's  human  resources  function.  We 
invite  public  comment  on  this 
publication. 

OATB:  Comment  must  be  received  on  or 
before  November  5, 1999. 
ADOWIUH.  Comments,  which  should 
refw  to  Docket  No.  R-1047,  may  be 
mailed  to  Ms.  Jennifer  J.  Johnson, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20551.  Comments  addressed  to  Ms. 
Johnson  also  may  be  delivered  to  the 
Board's  mail  room  between  8:45  a.m. 
and  5:15  p.m.  on  weekdays,  and  to  the 
security  control  room  outside  of  those 
hours.  The  mail  room  and  the  security 
control  room  are  accessible  from  the 
courtyard  entrance  on  20th  Street 
between  Constitution  Avenue  and  C 
Street,  NW.  Comments  will  be  available 
for  inspection  and  copying  by  members 
of  the  public  in  the  Freedom  of 
Information  Office,  Room  MP-500, 
between  9  a.m.  and  5  p.m.  weekdays, 
except  as  provided  in  §  261.13(i)  of  the 
Board's  Rules  Regarding  Availability  of 
Information. 

FOR  RMTHER  MUFOfMATION  CONTACT: 

Elaine  M.  BoutiUer,  Senior  Counsel, 
Legal  Division  (202/452-2418),  or  Chris 


Fields,  Manager,  Human  Resources 
Function,  Management  Division  (202/ 
452-3654).  For  the  hearing  impaired 
only,  contact  Diane  Jenkins, 
Telecommunications  Device  for  the  Deaf 
(TDD)(202/452-3544),  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  Constitution,  NW, 
Washington,  DC  20551. 
SUPPLEMENTARY  INFORMATION:  Unlike 
most  Federal  government  agencies 
whose  personnel  files  are  maintained  by 
the  Office  of  Personnel  Management ' 
(0PM).  the  Board  maintains  its  own 
personnel  files  because  the  Board  has 
independent  statutory  authority  to  hire 
staff  and  set  the  salary  and  benefit  terms 
for  its  staff.  Accordingly,  the  persoimel 
files  of  Board  employees  are  not 
contained  in  the  system  of  records 
identified  as  OPM/GOVT-1. 
Nevertheless,  the  Board's  i>ersonnel  files 
are  used  in  much  the  same  manner  as 
personnel  files  of  other  federal 
employees.  Accordingly,  after  reviewing 
the  routine  uses  for  the  existing  system 
of  records,  the  Board  has  determined  to 
adopt  many  of  the  routine  uses  that  are 
included  in  OPM/GOVT-1. 

In  accordance  with  5  U.S.C.  552a(r),  a 
report  of  these  amended  systems  of 
records  is  being  filed  with  the  Chair  of 
the  House  Committee  on  Government 
Reform  and  Oversight,  the  Chair  of  the 
Senate  Committee  on  Governmental 
Affairs,  and  the  Office  of  Management 
and  Budget.  These  amendments  will 
become  effective  on  November  9, 1999, 
without  further  notice,  unless  the  Board 
publishes  a  notice  to  the  contrary  in  the 
Federal  Register. 

Accordingly,  the  system  of  records 
entitled  FEB-Generai  Personnel  Records 
(BGFRS-4)  is  amended  as  set  forth 
below. 

BGFRS-t. 

systbiname: 
FRB — General  Personnel  Records. 

SECURITY  CLASSnCATION: 

None. 

SYSTEM  location: 

Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  Constitution, 
NW,  Washington,  DC  20551. 

CATEQOmES  OF  MOMDUALS  COVEHS)  BY  THE 

system: 

Current  and  former  employees  of  the 
Board,  and  the  surviving  spouses  and 
children  of  former  Board  employees. 

CATEQOfMES  OF  RECORDS  M  THE  SYSTBH: 

This  system  of  records  consists  of 
information  relating  to  personnel 
actions  of  the  Board  and  its 
determinations  made  about  an 


individual  during  the  course  of  his  or 
her  employment  by  the  Board.  These 
records  may  contain  information  about 
employees  and  former  employees 
relating  to  employment,  placement, 
persoimel  actions;  academic  assistance, 
and  training  and  development  activities; 
background  investigations;  and  salary 
actions.  Performance  Management 
Program  (PMP)  ratings  for  the  most 
recent  two  years  are  included,  but  the 
actual  PMP  form  is  not.  It  also  includes 
minority  group  end  medical  disability 
designators;  records  relating  to  benefits 
and  designation  of  beneficiary; 
emergency  contact  information;  address 
and  name  changes;  documentation 
supporting  personnel  actions  or 
decisions  made  about  an  individual; 
information  concerning  awards;  and 
other  information  relating  to  the  status 
of  the  individual  while  employed  by  the 
Board,  including  records  of  jury  duty  by 
the  employee  and  any  doctor's 
certificate  that  may  have  been  filed  at 
the  request  of  the  employee  regarding 
the  employee's  health,  llie  system  of 
records  also  contains  information 
regarding  surviving  beneficiaries  of 
deceased  Board  employees  to  the  extent 
necessary  to  provide  benefits  to  those 
individuals. 

AUTHORTTY  FOR  MASfTBIANCE  OF  THE  system: 

Sections  10  and  11  of  the  Federal 
Reserve  Act  (12  U.S.C.  244  and  248(1)). 

PURPOSE(S): 

These  records  are  collected  and 
maintained  to  assist  the  Board  in  its 
personnel  actions  and  decisions,  and  in 
the  administration  of  its  benefits 
programs. 

ROUTSC  USES  OF  RECORDS  MASfTAMED  M  THE 
SYSTEM,  MCLUOIM  CATEQORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  disclose  information  to 
Government  training  facilities  (Federal, 
State,  and  local)  and  to  non-Government 
training  facilities  (private  vendors  of 
training  coiirses  or  programs,  private 
schools,  etc.)  for  training  purposes. 

b.  To  disclose  information  to 
educational  institutions  on  appointment 
of  a  recent  graduate  to  a  position  at  the 
Board,  and  to  provide  college  and 
university  officials  with  information 
about  tiieir  students  who  are  working  in 
internships  or  other  similar  programs 
necessary  to  a  student's  obtaining  credit 
for  the  experience  gained. 

c.  To  disclose  inroimation  to  the 
Department  of  Labor,  Department  of 
Veterans  Affiairs,  Social  Security 
Administration,  Department  of  Deiisnse, 
a  Federal  Reserve  Bank,  or  any  Federal 
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agencies  that  have  special  civilian 
employee  retirement  programs;  or  to  a 
national,  State,  county,  municipal,  or 
other  publicly  recognized  charitable  or 
income  security,  administration  agency 
[e.g..  State  unemployment 
compensation  agencies),  when 
necessary  to  adjudicate  a  claim  under 
the  retirement,  insurance, 
unemployment,  or  health  benefits 
programs  of  the  Board,  a  Federal 
Reserve  Bank,  or  any  agency  cited 
above,  or  to  an  agency  to  conduct  an 
analytical  study  or  audit  of  benefits 
being  paid  imder  such  programs. 

d.  To  disclose  to  the  Office  of  Federal 
Employees  Group  Life  Insurance, 
information  necessary  to  verify  election, 
declination,  or  waiver  of  regular  and/or 
optional  life  insurance  coverage, 
eligibility  for  payment  of  a  claim  for  life 
insurance,  or  a  Thrift  Savings  Program 
(TSP)  election  change  and  designation 
of  beneficiary. 

e.  To  disclose  to  the  manager  of  the 
Federal  Reserve  Thrift  Plan,  or  any  other 
TSP,  information  necessary  to  complete 
enrollment,  determine  appropriate 
levels  of  withholding  and/or 
contributions,  determine  eligibility  for 
disbursements,  verify  designation  of 
beneficiary,  or  to  carry  out  the 
coordination  or  audit  of  the  Plan  or 
savings  program. 

f.  To  disclose,  to  health  insurance 
carriers  contracting  with  the  Board  and/ 
or  the  Federal  Government  to  provide  a 
health  benefits  plan  (e.g..  Federal 
Employees  Health  Benefits  Program), 
information  necessary  to  identify 
enrollment  in  a  plan,  to  verify  eUgibility 
for  payment  of  a  claim  for  health 
benefits,  or  to  cany  out  the  coordination 
or  audit  of  benefit  provisions  of  such 
contracts. 

g.  To  disclose  pertinent  information  to 
the  appropriate  Federal,  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
when  the  Board  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

h.  To  disclose  information  to  any 
source  bom  which  additional 
information  is  requested  (to  the  extent 
necessary  to  identify  the  individual, 
inform  the  source  of  the  purpose(s)  of 
the  request,  and  to  identify  the  type  of 
information  requested),  when  necessary 
to  obtain  information  relevant  to  a 
Board  decision  to  hire  or  retain  an 
employee,  issue  a  security  clearance, 
conduct  a  security  or  suitability 
investigation  of  an  individual,  classify 
jobs,  let  a  contract,  or  issue  a  license, 
grant,  or  other  benefits. 


i.  To  disclose  to  a  Federal  agency  in 
the  executive,  legislative  or  judicial 
branch  of  government,  or  to  a  Federal 
Reserve  Bank,  in  response  to  its  request, 
or  at  the  initiation  of  the  Board, 
information  in  connection  with  the 
hiring  of  an  employee,  the  issuance  of 
a  security  clearance,  the  conducting  of 
a  security  or  suitability  investigation  of 
an  individual,  the  classifying  of  jobs,  the 
letting  of  a  contract,  the  issuance  of  a 
license,  grant,  or  other  benefits  by  the 
requesting  agency,  or  the  lawful 
statutory,  a(hninistrative,  or 
investigative  purpose  of  the  agency  to 
the  extent  that  the  information  is 
relevant  and  necessary  to  the  requesting 
agency's  decision. 

j.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  the  individual. 

k.  To  disclose  information  to  another 
Federal  agency,  a  court,  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  when 
the  Board  is  a  party  to  the  judicial  or 
administrative  proceeding. 

1.  To  disclose  information  to  the 
Department  of  Justice  or  in  a  proceeding 
before  a  court,  adjudicative  body,  or 
other  administrative  body  before  which 
the  Board  is  authorized  to  appear,  when: 

(1)  The  Board  or  any  employee  of  the 
Board  in  his  or  her  official  capacity;  or 

(2)  Any  employee  of  the  Board  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  or  the  Board  has 
agreed  to  represent  the  employee;  or 

(3)  The  United  States  (when  the  Board 
determines  that  the  litigation  is  likely  to 
affect  the  Board)  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
the  use  of  such  records  by  the 
Department  of  Justice  or  the  Board  is 
deemed  by  the  Board  to  be  relevant  and 
necessary  to  the  litigation  provided, 
however,  that  in  each  case  it  has  been 
determined  that  the  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

m.  By  the  National  Archives  and 
Records  Administration  in  connection 
with  records  management  inspections 
and  its  role  as  Archivist. 

n.  When  an  individual  to  whom  a 
record  pertains  is  mentally  incompetent 
or  under  other  legal  disability, 
information  in  the  individual's  record 
may  be  disclosed  to  any  person  who  is 
responsible  for  the  care  of  the 
individual,  to  the  extent  necessary  to 
assure  payment  of  benefits  to  which  the 
individual  is  entitled. 

o.  To  disclose  to  the  Board-appointed 
representative  of  an  employee  all 
notices,  determination,  decisions,  or 


other  written  commimications  issued  to 
the  employee,  in  connection  with  an 
examination  ordered  by  the  Board 
under — 

(1)  Fitness-for-duty  examination 
procedures;  or 

(2)  Agency-filed  disability  retirement 
procedures. 

p.  To  disclose,  in  response  to  a 
request  for  discovery  or  for  appearance 
of  a  witness,  information  that  is  relevant 
to  the  subject  matter  involved  in  a 
pending  judicial  or  administrative 
proceeding. 

q.  To  disclose  to  a  requesting  agency, 
organization,  or  individual  the  home 
address  and  other  relevant  information 
on  those  individuals  who  it  reasoiably 
believed  might  have  contracted  an 
illness  or  might  have  been  exposed  to  or 
suffered  from  a  health  hazard  while 
employed  in  the  Federal  workforce. 

r.  To  disclose  information  to  the  Equal 
Employment  Opportimity  Commission 
when  requested  in  connection  with 
investigations  or  other  functions  vested 
in  the  Commission. 

~s.  To  disclose  to  prospective  non- 
Federal  employers  the  following 
information  atrout  a  specifically 
identified  current  or  former  Board 
employee:  (1)  Tenure  of  employment; 
(2)  civil  service  status;  (3)  length  of 
service  at  the  Board  and  in  the 
Government;  and  (4)  when  separated, 
the  date  and  nature  of  action  as  shown 
on  the  Job  Action. 

t.  To  disclose  information  to 
contractore,  grantees,  or  volunteers 
performing  or  working  on  a  contract, 
service,  grant,  cooperative  agreement,  or 
job  for  the  Board. 

u.  To  disclose  information  to  a 
Federal.  State  or  local  governmental 
entity  or  agency  (or  its  agent)  when 
necessary  to  locate  individuals  who  are 
owed  money  or  property  either  by  a 
Federal,  State,  or  local  agency,  or  by  a 
financial  or  similar  institution. 

V.  To  disclose  to  a  spouse  or 
dependent  child  (ot  court-appointed 
guardian  thereof)  of  a  Board  employee 
enrolled  in  the  Federal  Employees 
Health  Benefits  Program,  upon  request, 
whether  the  employee  has  changed  from 
a  self-and-family  to  a  self-only  health 
benefits  enrollment. 

w.  To  verify  for  an  entity  preparing  to 
make  a  loan  to  an  employee  the 
individual's  employment  status  and 
salary. 

X.  To  disclose  information  to  officials 
of  labor  organizations  recognized  under 
applicable  law  when  relevant  and 
necessary,  to  their  duties  of  exclusive 
representation  concerning  personnel 
policies,  practices,  and  matters  affecting 
working  conditions. 
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y.  To  disclose  information  to  the 
Merit  Systems  Protection  Board  or  the 
OfBce  of  Special  Covmsel  in  connection 
with  appeals,  special  studies  of  the  civil 
service  and  other  merit  systems,  review 
of  Office  rules  and  regulations, 
investigation  of  alleged  practices,  and 
such  odier  functions  promulgated  in  5 
U.S.C  chapter  12,  or  as  may  be 
authorized  by  law. 

TO 


Not  applicable. 


AMD  MACnCn  KM  fTOMNQ, 


or  Moome  M  THf  cvtrai: 

treiuac: 

Records  are  maintained  in  file  folders, 
microfiche,  and  in  computer 
processable  storage  media. 

NBnMVAMJTY: 

Recmds  are  indexed  by  name.  Social 
Security  number,  or  identification 
number.  Electronically  maintained 
records  may  be  sorted  and  retrieved  by 
other  variables,  such  as  date  of  birth, 
division  in  which  an  employee  works, 
(V  date  of  hire. 


Paper  or  microfiche  records  are 
located  in  locked  metal  file  cabinets  or 
in  nMtal  file  cabinets  in  secured  rooms 
with  access  limited  to  those  whose 
official  duties  require  it.  Access  to 
computni»d  records  is  limited, 
through  use  of  access  codes,  to  those 
whose  official  duties  require  it  In 
addition,  access  to  computerized 
records  can  be  tracked  through  an 
automatically-generated  audit  trail. 


The  general  employment  records  are 
retained  indefinitely.  An  individual's 
benefits  records  are  maintained  until  the 
death  of  the  last  surviving  beneficiary. 


Associate  Director,  Human  Resources 
Function,  Management  Division,  Board 
of  Governors  of  the  Federal  Reserve 
System,  20th  &  Constitution,  NW. 
Washington.  DC  20551. 

NOmCAnON  MOCCDURE: 

Inquiries  should  be  sent  to  the 
Secretary  of  the  Board,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  Constitution  Avenue, 
NW.  Washington.  DC  20551.  The 
request  should  contain  the  individual's 
name,  date  of  birth,  Social  Security 
number,  identification  number  (if 
known),  approximate  date  of  record, 
and  type  of  position. 


RECORD  ACCESS  PROCEDURES: 

Current  Board  employees  who  wish  to 
gain  access  to  or  contest  their  records 
should  contact  the  system  manager, 
address  above.  Former  Board  employees 
should  direct  such  a  request  in  writing 
to  the  Secretary  of  the  Board,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  Constitution  Avenue, 
NW,  Washington,  DC  20551.  The 
request  should  contain  the  individual's 
name,  date  of  birth.  Social  Security 
niunber,  identification  number  (if 
known),  approximate  date  of  record, 
and  type  of  position. 

CONTESTMQ  RECORD  PROCEOURES: 

Same  as  "Notification  procedure" 
above. 

RECORD  SOURCE  CATEQORCS: 

Information  in  this  system  of  records 
comes  from  the  individual  to  whom  it 
applies  or  is  derived  from  the 
information  the  individual  supplied, 
except  information  provided  by  Board 
officials.  Information  is  also  obtained 
from  the  following  sources:  OPM 
Personnel  Management  Records  System; 
personnel  records  of  other  Government 
agencies;  personnel  records  of  Federal 
Reserve  Banks;  and  official  transcripts 
from  schools  when  authorized  by  the 
employee. 

SVSTBM  EXBfVTB  FROM  CCRTAM  MOVWONS 

oftneact: 

Pursuant  to  subsections  (k)(2)  and 
(k)(5)  of  the  Privacy  Act  and  the  Board's 
regulation  relating  thereto  (12  CFR  part 
261a).  certain  portions  of  this  system  of 
records  may  be  exempted  frtmi  certain 
provisions  of  the  Act  where:  (1)  Such 
portions  represent  investigatory  material 
compiled  for  law  enforcement  purposes, 
or  (2)  such  portions  represent 
investigatory  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  Board  employment  to  extent  that 
disclosure  of  sudi  portions  would 
reveal  the  identity  of  a  source  who 
furnished  information  under  a  promise 
of  confidentiality. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  September  30, 1999. 
Jennifiv  J.  Johosoii, 
Secretary  of  the  Board. 
[FR  Doc.  99-25923  Filed  10-5-99;  8:45  am] 
BNXMQ  cooc  eio-ei-p 


FEDERAL  TRADE  COMMISSION 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Extension 

aqbicy:  Federal  Trade  Commission. 


action:  Notice. 


summary;  The  proposed  information 
collection  requirements  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Federal  Trade 
Commission  (FFC)  is  soliciting  public 
comments  on  proposed  extensions  of 
Paperwork  Reduction  Act  (PRA) 
clearance  for  information  collection 
requirements  associated  with  six  current 
rules  enforced  by  the  Commission. 
These  clearances  expire  on  December 
31. 1999.  The  FTC  has  requested  that 
0MB  extend  the  paperwork  clearances 
through  December  31.  2002. 
DATES:  Comments  must  be  filed  by 
December  6, 1999. 

ADDRESSES:  Send  written  comments  to 
Gary  M.  Greenfield,  Attorney,  Office  of 
the  General  Counsel,  Federal  Trade 
Commission.  Washington,  DC  20580. 
202-326-2753.  All  comments  should  be 
identified  as  responding  to  this  notice. 
RM  FURTHER  MF0RMAT10N  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  information 
requirements  should  be  addressed  to 
Gary  M.  Ckeenfield  at  the  address  listed 
above. 

SUPPLBUBITARY INF0RMATK3N:  Under  the 
Paperwork  Reduction  Act  of  1995  (PRA) 
(44  U.S.C  3501-3520).  Federal  agencies 
must  obtain  approval  from  0MB  for 
each  collection  of  information  they 
conduct  or  sponsor.  "Collection  of 
information"  means  agency  requests  or 
requirements  that  members  of  die  public 
submit  reports,  keep  records,  or  provide 
information  to  a  thixd  party.  44  U.S.C 
3502(3).  5  CFR  1320.3(c).  As  required  by 
section  3506(c)(2)(A)  of  the  PRA.  the 
FTC  is  providh:ig  this  opportimity  for 
public  comment  before  requesting  that 
0MB  extend  the  existing  paperwork 
clearance  for  the  regulations  noted 
herein. 

The  FTC  invites  comments  on:  (1) 
Whether  the  proposed  collection  of 
infcmnation  is  necessary  for  the  proper 
p«f ormance  of  the  functions  of  the 
agency,  including  whether  the 
informatitxi  will  have  practical  utility; 

(2)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
die  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
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technology,  e.g.,  permitting  electronic 
submission  of  responses. 

The  relevant  information  collection 
requirements  are  as  follows: 

1.  The  Fuel  Rating  Role,  16  CFR  part 
306  (Control  Numben  3084-0068) 

The  Fuel  Rating  Rule  establishes 
standard  procedures  for  determining, 
certifying,  and  disclosing  the  octane 
rating  of  automotive  gasoline  and  the 
automotive  fuel  rating  of  alternative 
liquid  automotive  fuel,  as  required  by 
the  Petroleum  Marketing  Practices  Act. 
15  U.S.C  2822(aHc).  The  Rule  also 
requires  refiners,  producers,  importers, 
distributors,  and  retailers  to  retain 
records  showing  how  the  ratings  were 
determined,  induding  delivery  tickets 
or  letters  of  certification. 

Estimated  annual  hours  burden: 
46.500  total  burden  hours  (20,500 
recordkeeping  hours  •»■  26,000  disclosure 
hours). 

Recordkeeping:  Based  on  industry 
sources,  staff  estimates  that  205,000  fuel 
industry  members  inciir  an  average 
annual  burden  of  approximately  one- 
tenth  of  an  hour  to  ensure  retention  of 
relevant  business  records  for  the  period 
required  by  the  rule,  resulting  in  a  total 
of  20,500  hours. 

Disclosure:  Staff  estimates  that 
affected  industry  members  incur  an 
average  burden  of  approximately  one 
hour  to  produce,  distribute,  and  post 
octane  rating  labels.  Because  the  labels 
are  durable,  only  about  one  of  every 
eight  industry  members  (i.e., 
approximately  26,000  of  205,000 
industry  members)  incur  this  burden 
each  year,  resulting  in  a  total  annual 
burden  of  26,000  hours. 

Estimated  annual  cost  burden: 
$749,000,  rounded  ($697,500  in  labor 
costs  and  $51,300  in  non-labor  costs). 

Labor  costs:  Staff  estimates  that  the 
woric  associated  with  the  Rule's 
recordkeeping  and  disclosiu« 
requirement  is  performed  by  skilled 
clerical  employees  at  an  average  rate  of 
$15.00  per  hour.  Thus,  the  annual  labor 
cost  to  respondents  of  complying  with 
the  recordkeeping  and  disclosure 
requirements  of  the  Fuel  Rating  Rule  is 
estimated  to  be  $697,500  ((20,500  hours 
+  26.000  hours)  x  $15.00  per  hour). 


Capital  or  other  non-labor  costs:  Staff 
believes  that  there  are  no  current  start- 
up costs  associated  with  the  Rule. 
Because  the  Rule  has  been  effective 
since  1979  for  gasoline,  and  since  1993 
for  liquid  alternative  automotive  fuels, 
industry  members  should  already  have 
in  place  the  capital  equipment  and  other 
means  necessary  to  comply  with  the 
Rule.  Industry  members  do,  however, 
incur  the  cost  of  procuring  fuel 
dispenser  labels  to  comply  with  the 
Rule.  Based  on  estimates  of  1,080,000 
fuel  dispensers  (180,000  retailers  x  an 
average  of  six  dispensers  per  retailer) 
and  a  cost  of  thirty-eight  cents  each  (per 
industry  sources)  for  labels  that  last  for 
eight  years,  the  total  annual  labeling 
cost  is  estimated  to  be  $51,300. 

2.  Regulations  Under  the  Fur  Products 
Labeling  Act,  15  U.S.C.  69  et  seq.  ("Fur 
Act")  (Control  Number.  3084-0099) 

The  Fur  Act  prohibits  misbranding 
and  false  advertising  of  fur  products. 
The  Fur  Products  Relations,  16  CFR 
301  ("Fur  Regulations"),  establish 
disclosure  requirements  that  assist 
consimiers  in  making  informed 
purchasing  decisions,  and 
recordkeeping  requirements  that  assist 
the  Commission  in  enforcing  these 
regulations.  The  Fur  Regulations  also 
provide  a  procedure  for  exemption  bom 
certain  disclosure  provisions  under  the 
Act. 

Estimated  aimual  hours  burden: 
150,000  hours,  rounded  (70,200  hours 
for  recordkeeping  +  79,450  hours  for 
disclosiu«). 

Recordkeeping:  The  Fur  Regulations 
require  that  retailers,  manufacturers  and 
processors,  and  importers  keep  records 
in  addition  to  those  they  may  keep  in 
the  ordinary  course  of  business  Staff 
estimates  that  1,500  retailers  incur  an 
average  recordkeeping  burden  of  about 
13  hoiuv  per  year  (19,500  hours  total); 
225  maniifacturers  and  fur  processors 
incur  an  average  recordkeeping  burden 
of  about  52  hours  per  year  (11,700  total); 
and  1.500  importers  of  furs  and  fur 
products  incur  an  average 
recordkeeping  burden  of  26  hours  per 
year  (39,000  hours  total).*  The 
combined  recordkeeping  burden  for  the 


industry  is  approximately  70,200  hours 
aimually. 

Disclosure:  Staff  estimates  that  1,710 
respondents  (210  manufacturers  •*■  1.500 
retail  sellers  of  fur  garments)  each 
require  an  average  of  20  hours  per  year 
to  determine  label  content  (34,200  hours 
total),  and  an  average  of  five  hours  per 
year  to  draft  and  order  labels  (8.550 
hours  total).  Staff  estimates  that 
manually  attaching  a  label  to  an 
estimated  785,000  fur  garments  requires 
approximately  two  minutes  per  garment 
for  an  approximate  total  of  26,200  hours 
annually.  Thus,  the  total  burden  for 
labeling  garments  is  68,950  hours  per 
year. 

Staff  estimates  that  the  incremental 
burden  associated  with  the  Fuj 
Regulations'  invoice  disclosure 
requirement,  beyond  the  time  that 
would  be  devoted  to  preparing  invoices 
in  the  absence  of  the  Fur  Regulations,  is 
approximately  30  seconds  per  invoice.' 
Tlie  invoice  (Usclosure  requirement 
applies  to  fur  garments,  which  are 
generally  sold  individually,  and  fur 
pelts,  which  are  generally  sold  in  groups 
of  at  least  50.  on  average.  Assuming 
invoices  are  prepared  for  sales  of 
785,000  garments,  150,000  groups  of 
imported  pelts  (7.5  million  pelts  -•-  50) 
and  150,000  groups  of  domestic  pelts, 
the  invoice  disclosure  requirement 
entails  a  total  burden  of  approximately 
9,000  hours,  rounded. 

Staff  estimates  that  the  Fur 
Regulations'  advertising  disclosure 
requirements  impose  an  average  burden 
of  one  hour  per  year  for  each  of  the 
approximately  1,500  domestic  fiir 
retailers,  or  a  total  of  1.500  hours. 

Thus,  staff  estimates  the  total 
disclosure  burden  to  be  approximately 
79,450  hours  (68,950  hours  for  labeling 
+  9,000  hours  for  invoices  +  1,500  hours 
for  advertising). 

Estimated  annual  cost  burden: 
$1,611,000.  roimded  (solely  relating  to 
labor  costs). 

Staff  estimates  the  annual  labor  cost 
burden  based  on  the  following 
computations  using  labor  cost  rates 
based  on  information  from  the 
Department  of  Labor  and  the  American 
Apparel  Manufactiuers  Association: 


- 

Task 

Hourly  rate 

Burden 
hours 

$15.00 

9.00 

8.00 

^0J0O 

1&00 

34,200 
8,550 

26.200 
9,000 
1.S00 

$513,000 

Draft  and  order  labels »....n~~~.~~....... 

Attach  labels  

Invoice  disclosures  - 



76,950 

209,600 

90,000 

Prepare  advertising  dtodosures  

.» „... 

_.._...„....„....^ 

22,500 

1  For  many  of  these  importers,  fur  products 
probably  would  constitute  only  a  smiall  portion  of 

their  import  business. 


'The  invoicing  burden  for  PRA  purpose* 
excludes  the  time  that,  absent  the  Fur  Act 
regulations,  respondents  wrould  still  spend  for 


invoicing  in  the  ordinary  course  of  business.  See  5 
CFR§1320.3(bM2). 
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Task 


Reooidkseping 
Total  ..... 


Hourly  rate 


10.00 


Burden 
hours 


70,200 


Labor  cost 


702.000 


1.610,850 


Staff  believes  that  there  are  no  current 
stait-up  costs  or  other  capital  costs 
associated  with  the  Fur  Regulations. 
Because  the  labeling  of  fur  products  has 
been  an  integral  part  of  the 
manulMrturing  process  for  decades, 
manufacturers  have  in  place  the  capital 
equipment  necessary  to  comply  with  the 
Fur  Regulations,  bdustry  sources 
indicate  that  much  of  the  information 
required  by  the  Fiir  Act  and  its 
implementing  rules  would  be  included 
on  the  product  label  even  absent  the  Fur 
Regulations.  Similarly,  invoicing, 
recordkeeping,  and  advertising 
disclosures  are  tasks  performed  in  the 
ordinary  course  of  business  so  that 
covered  firms  would  incur  no  additional 
capital  or  other  non-labor  costs  as  a 
result  of  the  Act. 

3.  Regulations  Under  the  Wool  Products 
Labeling  Act,  5  U.S.C  68  et  aeq.  ("Wool 
Act")(CcMitrol  Number  3084-0100) 

The  Wool  Act  prohibits  misbranding 
of  wool  products.  The  Wool  Act 


Regulations,  16  CFR  300  ("Wool 
Regulations"),  establish  disclosure 
requirements  that  assist  consumers  in 
making  informed  purchasing  decisions 
and  recordkeeping  requirements  that 
assist  the  Commission  in  enforcing  the 
Regulations. 

Estimated  annual  hours  burden: 
1,236,000  hours  (375,000  recordkeeping 
hours  -I-  861,000  disclosure  hoiu«). 

Recordkeeping:  Based  on  Bureau  of 
Censiis  data  and  other  information,  staff 
estimates  that  approximately  15,000 
wool  firms  are  subject  to  the  Wool 
Regulations'  recordkeeping 
requirements.  Based  on  an  average 
biuden  of  25  hours  per  firm,  the  total 
recordkeeping  burden  is  375,000  hours. 

Disclosure:  Approximately  20,000 
wool  firms,  producing  or  importing 
about  one  billion  wool  products 
annually,  are  subject  to  the  Wool 
Regulations'  disclosure  requirements. 
Staff  estimates  the  burden  of 
determining  label  content  to  be  20  hours 
per  year  per  respondent,  or  a  total  of 


Task 


400,000  hours,  and  the  burden  of 
drafting  and  ordering  labels  to  be  5 
hours  per  respondent  per  year,  or  a  total 
of  100,000  hours.  Staff  estimates  that  the 
process  of  attaching  labels  is  now  fully 
automated  and  integrated  into  other 
production  steps  for  about  35  percent  of 
all  affected  garments.  For  the  remaining 
650,000,000  items  (65  percent  of  one 
billion),  the  process  is  semi-automated 
and  requires  an  average  of 
approximately  two  seconds  per  item,  for 
a  total  of  361,111  hours  per  year.  Thus, 
the  total  estimated  annual  burden  for  all 
respondents  is  861,000  hours,  roimded. 

Estimated  annual  cost  burden: 
$13,539,000,  rounded  (solely  relating  to 
labor  costs). 

Staff  estimates  the  annual  labor  cost 
burden  based  on  the  following 
computations  using  labor  cost  rates 
based  on  information  bom  the 
Department  of  Labor  and  the  American 
Apparel  Manufacturers  Association: 


Determine  label  content 
Draft  and  order  latMis  ... 

Attach  labels  — -» 

Recordkeeping 


T(M 


Hourly  rate 


$15.00 

9.W 

8.00 

10.00 


Burden 
hours 


400,000 
100.000 
361,111 
375,000 


Latxvcost 


$6,000,000 

900.000 

2,888,888 

3,750,000 


13,538,888 


Staff  believes  that  there  are  no  current 
start-up  costs  or  other  capital  costs 
associated  with  the  Wool  Regulations. 
Because  the  labeling  of  wool  products 
has  been  an  integral  part  of  the 
manufacturing  process  for  decades, 
manufacturers  have  in  place  the  capital 
equipment  necessary  to  comply  with  the 
Wool  Regulations.  Based  on  knowledge 
of  the  industry,  staff  believes  that  much 
of  the  information  required  by  the  Wool 
Act  and  its  implementing  rules  would 
be  included  on  the  product  label  even 
absent  the  Wool  Regulations.  Similarly, 
recordkeeping  and  advertising 
disclosures  are  tasks  performed  in  the 
ordinary  course  of  business  so  that 
covered  firms  would  incur  no  additional 
capital  or  other  non-labor  costs  as  a 
result  of  the  Wool  Regulations. 


4.  Regulations  Under  the  Textile  Fiber 
Products  Identification  Act,  15  U^.C 
70  et  aeq.  ("Textile  Act"  (Control 
Number  3084-0101) 

The  Textile  Act  prohibits  misbranding 
and  false  advertising  of  textile  fiber 
prodticts.  The  Textile  Act  Regulations, 
16  CFR  part  303  ("Textile  Regulations"), 
estabUsh  disclosure  requirements  that 
assist  consumers  in  making  informed 
purchasing  decisions,  and 
recordkeeping  requirements  that  assist 
the  Commission  in  enforcing  the 
Regulations.  The  Regulations  also 
contain  a  petition  procedure  for 
requesting  the  establishment  of  generic 
names  for  textile  fibers. 

Estimated  annual  hours  burden: 
approximately  6,433.000  hours  (725,000 
recordkeeping  hours  +  5,708,000 
disclosure  hours). 

Recordkeeping:  Based  on  Bureau  of 
Census  data  and  other  information,  staff 


estimates  that  approximately  29,000 
textile  firms  are  subject  to  the  Textile 
Regulations'  recordkeeping 
requirements.  Based  on  an  average 
burden  of  25  hours  per  firm,  the  total 
recordkeeping  burden  is  725,000  hours. 

Disclosure:  Approximately  39,000 
textile  firms,  producing  or  importing 
about  13.1  billion  textile  fiber  products 
annually,  are  subject  to  the  Textile 
Regulations'  disclosure  requirements. 
St^  estimates  the  burden  of 
determining  label  content  to  be  20  hours 
per  year  per  respondent,  or  a  total  of 
780,000  hours  and  the  burden  of  , 
drafting  and  ordering  labels  to  be  5 
hours  per  respondent  per  year,  or  a  total 
of  195,000  hours.  Staff  estimates  that  the 
process  of  attaching  labels  is  now  fully 
automated  and  integrated  into  other 
production  steps  for  about  35  percent  of 
all  affected  garments.  For  the  remaining 
8.52  billion  items  (65  percent  of  13.1 
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billion),  the  process  is  semi-automated 
and  requires  an  average  of 
approximately  two  seconds  per  item,  for 
a  total  of  4,732,860  hours  per  year. 
Thus,  the  total  estimated  annual  burden 


for  all  respondents  is  5,708,000  hours, 
rounded. 

Estimated  annual  cost  burden: 
$58,568,000.  rounded  (solely  relating  to 
labor  costs). 


Staff  estimates  the  annual  labor  cost 
burden  based  on  the  following 
computations  using  labor  cost  rates 
based  on  information  from  the 
Department  of  Labor  and  the  American 
Apparel  Manufacturers  Association: 


Task 

Hourly  rate 

Burden 
hours 

Determine  label  content , „ 

Draft  and  order  labels „ 

Attach  labels 

Recordkeeping 

$15.00 

9.00 

8.00 

10.00 

780.000 

195.000 

4.732.860 

725.000 

$11,700,000 

1,755.000 

37,862.880 

7,250.000 

Total 



58.567.880 

■■■■■■•••••■•••••a 

Staff  beUeves  that  there  are  no  current 
start-up  costs  or  other  capital  costs 
associated  with  the  Textile  Regulations. 
Because  the  labeling  of  textile  products 
has  been  an  integral  part  of  the 
manufacturing  process  for  decades, 
manufacturers  have  in  place  the  capital 
equipment  necessary  to  comply  with  the 
Textile  Regulations.  Industry  sources 
indicate  that  much  of  the  information 
required  by  the  Textile  Act  and  its 
implementing  rules  would  be  included 
on  the  product  label  even  absent  the 
Textile  Regulations.  Similarly, 
invoicing,  recordkeeping,  and 
advertising  disclosiires  are  tasks 
performed  in  the  ordinary  course  of 
business  so  that  covered  firms  would 
incur  no  additional  capital  or  other  non- 
labor  costs  as  a  result  of  the  Textile 
Regulations. 

5.  The  Care  Labeling  Rule,  16  CFR  Part 
423  (Control  Number:  3084-0103) 

The  Care  Labeling  Rule,  18  CFR  part 
423,  requires  manu&cturers  and 


importers  to  attach  a  permanent  care 
label  to  all  covered  textile  clothing  in 
order  to  assist  consumers  in  making 
purchase  decisions  and  in  determining 
what  method  to  use  to  clean  their 
apparel.  Also,  manufacturers  and 
importers  of  piece  goods  used  to  make 
textile  clothing  must  provide  the  same 
care  information  on  the  end  of  each  bolt 
or  roll  of  fabric. 

Estimated  annual  hours  burden: 
5,449,000  hoitfs.  rounded  (solely 
relating  to  disclosure).^ 

Based  on  Bureau  of  Census  data  and 
other  information,  staff  estimates  that 
approximately  24,000  manufecturers  of 
textile  apparel,  producing  about  12.1 
biUion  textile  garments  annually,  are 
sub)ect  to  the  Care  Labeling  Rule 
disclosiue  requirements.  Tbe  burden  of 
developing  proper  care  instructions  may 
vary  greatly  among  firms,  primarily 
based  on  the  niunber  of  different  lines 
of  textile  garments  introduced  per  year 
that  require  new  or  revised  care 
instructions.  Staff  estimates  the  burden 


of  determining  label  content  to  be  43 
hours  per  year  per  respondent,  at  a  total 
of  1,032,000  hours  and  the  burden  of 
drafting  and  ordering  labels  to  be  2 
hours  per  respondent  per  year,  or  a  total 
of  48.000  hours.  Staff  estimates  that  the 
process  of  attaching  labels  is  now  fully 
automated  and  integrated  into  other 
production  steps  for  about  35  percent  of 
all  affected  garments.  For  the  remaining 
7.865  billion  items  (65  percent  of  12.1 
bilhon),  the  process  is  semi-automated 
and  requires  an  average  of 
approximately  two  seconds  per  item,  for 
a  total  of  4,369,444  hours  per  year. 
Thus,  the  total  estimated  annual  burden 
for  all  respondents  is  5,449,000  hours, 
rounded. 

Estimated  annual  cost  burden: 
$51,000,000  (solely  relating  to  labor 
costs).  Staff  estimates  the  annual  labor 
cost  burden  based  on  the  following 
computations  using  labor  cost  rates 
based  on  information  from  the 
Department  of  L^bor  and  the  American 
Apparel  Manufacturers  Association: 


Task 

Hourly  rate 

Burden 
hours 

Labor  coat 

Determine  label  content 

Dratt  and  order  labels 

Attach  labels ....     

$15.00 
9J0O 
8.00 

1.032.000 

48.000 

4,369.444 

$15,480,000 

432,000 

34,955.552 

Total „ „ 

. — . .... 

50,867,552 

Staff  beUeves  that  there  are  no  current 
start-up  costs  or  other  capital  costs 
associated  with  the  Care  Labeling  Rule. 
Because  the  labeling  of  textile  products 
has  been  an  integral  part  of  the 
manii&cturing  process  for  decades, 
manu&cturers  have  in  place  the  capital 
equipment  necessary  to  comply  with  the 
Care  Labeling  Rule.  Based  on  luiowledge 
of  the  industry,  staff  believes  that  much 
of  the  informaticm  required  by  the  Care 


'The  Care  Labeling  Rule  imposes  no  specific^ 
racorkeeping  requirements.  Although  the  Rule 
requires  manubctuiere  and  importers  to  have 


Labeling  Rule  would  be  included  on  the 
product  label  even  absent  those 
requirements.  Similarly,  invoicing 
recordkeeping,  and  advertising 
disclosiues  are  tasks  performed  in  the 
ordinary  course  of  business  so  that 
covered  firms  would  incur  no  additional 
capital  or  other  non-labor  costs  as  a 
result  of  the  Care  Labeling  Rule. 


reliable  evidence  that  their  products  i 
successfully  tested,  companies  may  provide  as 


6.  Regiilatioiis  Under  The  Fair 
Packaging  and  Labeling  Act,  15  U.S.C 
1450  ("FPLA")  (Control  NombeR  3084- 
0110) 

The  FPLA  was  enacted  to  eliminate 
consumer  deception  concerning  product 
size  representations  and  package 
content  information.  The  Regulations 
that  implement  the  FPLA,  16  CFR  part 
500.  establish  requirements  for  the 
manner  and  form  of  labeling  appUcable 


support  current  technical  literature  or  rely  on  past 
experience. 
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to  manufiacturers,  packagers,  and 
distributors  of  consumer  commodities. 
Section  4  of  the  FPLA  specifically 
requires  packages  or  labsls  to  be  marked 
with:  (1)  A  statement  of  identity;  (2)  a 
net  quantity  of  contents  disclosure:  and 
(3)  the  name  and  place  of  business  of  a 
company  that  is  responsible  for  the 
product. 

Estimated  annul  hours  burden: 
12,000.000  total  burden  hours  (solely 
leUtiM  to  disclosure  *). 

Stanestimates  that  approximately 
1.200,000  manufactiuws.  packagers, 
distributors,  and  retailers  of  consiuner 
commodities  make  disclosiires  at  an 
average  burden  of  ten  hours  per 
company,  for  a  total  disclosure  burden 
of  12.000,000  hours. 

Estimated  annual  cost  burden: 
$168,000,000  (solely  relating  to  labor 
costs). 

The  estimated  aimual  labor  cost 
burden  associated  with  the  FLPA 
disclosure  requirements  consists  of  the 
cost  of  one  hour  of  managerial  or 
professional  time  per  covered  entity  (at 
an  average  cost  of  $50  per  hour)  and 
nine  hours  of  clerical  time  per  covered 
entity  (at  an  average  cost  of  $10),  for  a 
total  of  $168,000,000  ($140  per  covered 
entity  times  1.2  million  entities). 

Total  capital  and  start-up  costs  are  de 
minimis.  "Hie  packaging  and  labeling 
activities  that  require  capital  and  start- 
up costs  are  independent  of  the  FPLA, 
and  would  be  performed  by  covered 
entities  in  the  ordinary  course  of 
business  regardless  of  the  statute. 
Because  FPLA  reqiiires  that  the 
information  be  placed  on  packages  and 
labels,  which  firms  provide  in  the 
ordinary  course  of  business,  there 
appear  to  be  no  additional  operation, 
maintenance,  or  purchase  of  service 
costs. 

D*n  A.  Vakoliae, 
General  Counsel. 

(FR  Doc.  99-26034  Filed  10-5-99;  8:45  am] 
MLUNa  OOOC  •7M-41-H 


FEDERAL  TRADE  COMMISSION 
[FHe  Na  972-3209] 

CMtrol  North  America,  Inc.;  Analysis 
To  Aid  PutMie  Comment 

agency:  Federal  Trade  Commission. 
ACnON:  Proposed  consent  agreement. 


SiMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
fisderal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 


*  Neither  the  F7LA  nor  the  implementing 
regulations  impose  any  apecific  recordkeeping 
requirements. 


methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comments 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  December  6, 1999. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  600  Pennsylvania  Ave.,  NW, 
Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT:  C. 
Lee  Peeler  or  Michael  Derschowitz, 
FTC/S-4002, 600  Pennsylvania  Ave., 
NW,  Washington.  DC  20580.  (202)  326- 
3090  or  326-3158. 

8UPPLEMBITARV  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  rules 
of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
pTa<^  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analyst  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  elef:tronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  September  IS,  1999),  on 
the  World  Wide  Web,  at  "http:// 
www.ftc.gov/os/actions97.htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  H- 
130, 600  Pennsylvania  Avenue,  NW, 
Washington,  DC  20580,  either  in  person 
or  by  cfllUng  (202)  326-3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary,  Room  159, 600  Pennsylvania 
Ave.,  NW,  Washington,  DC  20580.  Two 
paper  copies  of  eadi  comment  should 
be  filed,  and  should  be  accompanied,  if 
possible,  by  a  3Vz  inch  diskette 
containing  an  electronic  copy  of  the 
comments.  Such  comments  or  views 
will  be  considered  by  the  Commission 
and  will  be  available  for  inspection  and 
copying  at  its  principal  ofBce  in 
accordance  with  §  4.9(b)(6)(ii)  of  the 
Commission's  rules  of  practice  (16  CFR 
4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  consent  order 
from  respondent  Castrol  North  America 
Inc.  ("Castrol"). 


The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  fiom  the  agreement  or  make 
final  the  agreement's  proposed  order. 

Castrol  manufactures  and  sells 
automotive  products,  including  fuel 
additive  products  added  by  consimiers 
to  a  car's  gas  tank.  This  matter  concerns 
allegedly  deceptive  advertising  claims 
regarding  the  performance  attributes  of 
a  fuel  additive  product,  Castrol's  Syntec 
Power  System  ("Castrol  Syntec").  The 
Commission's  proposed  complaint 
alleges  that  Castrol  made 
unsubstantiated  claims  that  Castrol 
Syntec  significantly  improves  engine 
power  and  acceleration  for  motor 
vehicles  generally.  The  complaint  also 
challenges  as  imsubstantiatMi  the  claim 
that  Castrol  Syntec  is  superior  to  other 
fuel  system  treatments  in  improving 
engine  power  and  acceleration.  Finally, 
the  complaint  challenges  as  false  or 
misleadhig  the  claims  the  laboratory 
tests  prove  that  Castrol  Syntec  (a) 
signincantly  improves  engine  power 
and  acceleration,  and  (b)  is  superior  to 
other  fuel  system  treatments  in 
improving  engine  power  and 
acceleration. 

The  proposed  consent  order  contains 
provisions  designed  to  prevent 
respondent  from  engaging  in  similar 
acts  and  practices  in  the  fiit\ue. 

Part  I  of  the  proposed  order  prohibits 
respondent  claiming  that  Castrol  Syntec 
or  any  other  fuel  oil  additive  improves 
power  or  acceleration,  or  is  superior  to 
other  products  in  this  regard,  unless  the 
claim  is  substantiated  by  competent  and 
reliable  scientific  evidence.  Part  n  of  the 
proposed  order  requires  Castrol  to  have 
substantiation  for  any  representation 
concerning  the  performance,  benefits, 
efficacy,  attributes  of  use  of  Castrol 
Syntec  or  any  other  fiiel  additive 
product. 

Part  m  of  the  proposed  order 
prohibits  respondent  from 
misrepresenting  the  existence,  contents, 
validity,  results,  conclusions,  or 
interpretations  of  any  test,  study  or 
res^rch  done  on  any  fiiel  additive 
product. 

Part  IV  of  the  proposed  order  requires 
respondent  to  maintain  copies  of  all 
materials  relied  upon  in  making  any 
representation  covered  by  the  order.  - 

Part  V  of  the  proposed  order  requires 
reH)ondent  to  mstribute  copies  of  the 
ordet  to  its  operating  divisions  and  to 
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various  officers,  agents  and  employees 
of  respondent. 

Part  VI  of  the  proposed  order  requires 
respondent  to  notify  the  Commission  of 
any  changes  in  corporate  structiue  that 
m^t  afiect  compliance  with  the  order. 

Part  Vn  of  the  proposed  order  requires 
respondent  to  file  with  the  Commission 
one  or  more  reports  detailing 
compliance  with  the  order. 

Part  Vm  of  the  proposed  order  is  a 
"sunset"  provision,  dictating  that  the 
order  will  terminate  twenty  years  from 
the  date  it  is  issued  or  twenty  years  after 
a  complaint  is  filed  in  federal  court,  by 
either  the  United  States  pr  the  FTC, 
allying  any  violation  of  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

By  direction  of  the  Commission. 
Dnuld  S.  Claik. 
Secretaiy. 

[FR  Doc  99-26033  Piled  10-05-49;  8:45  am] 
■UMB  OOOt  tTS»41-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Raaeareh 

Notice  of  Meetinga;  Correction 

In  notice  dociunent  (FR  Doc.  99- 
24722)  appearing  on  page  5154S,  in  the 
issue  of  Thursday,  September  23, 1999, 
make  the  following  correction: 

On  page  51545,  coliimn  3.  the  Health 
Research  Dissemination  and 
Implementation  (HRDI)  Subcommittee 
wiU  meet  as  a  Special  Emphasis  Panel 
instead  of  a  Study  Section. 

Dated:  September  29, 1999. 
JOBD  M.  Kiwiiiiim^, 
Administrator. 
IFR  Doc.  99-25892  FUed  10-5-99;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  on  Aging 

Announcement  of  Fiscal  Year  1999 
Sole  Source  Award 

AQENCY:  Administration  on  Aging,  HHS. 
ACTION:  Announcement  of  sole  source 
awards  made  by  the  Administration  on 
Aging  in  fiscal  year  (FY)  1999  under  the 
authority  of  Title  IV  of  the  Older 
Americans  Act  (42  U.S.C.  3001  et  seq.). 


SUMMARY:  The  Administration  on  Aging 
aimounces  that  it  has  made  nine  (9)  sole 
source  awards  in  FY  1999  as  follows:. 
The  National  Council  on  the  Aging  (DC), 
$210,018,  July  1, 1999  to  June  30,  2000; 
Asociacion  National  Pro  Personas 
Mayores  (CA),  $148,500.  August  1, 1999 
to  July  31,  2000;  National  Caucus  and 
Center  on  Black  Aged  (DC),  $150,000. 
August  1, 1999  to  July  31.  2000; 
National  Hispanic  Council  on  Aging 
(DC),  $150,000,  August  1, 1999  to  July 
31,  2000;  Sinai  Family  Health  Center 
(IL).  $197,400,  September  1, 1999  to 
August  31, 2000;  Pennsylvania 
Department  of  Aging  (PA),  $742,750, 
September  1, 1999  to  August  31,  2000; 
Setting  Priorities  for  Retirement  Years 
(DC),  $197,399,  September  1, 1999  to 
Augiist  31,  2000;  Deaconess  Billings 
Clinic  Foundation  (MT),  $742,250, 
September  1, 1999  to  August  31,  2000; 
and  North  Central  Community  Services 
(WI),  $195,000,  September  30. 1999  to 
September  29,  2000. 

All  awards  were  made  consistent  with 
the  terms  of  Senate  Report  105-300  and 
House  Report  105-825  which 
accompany  the  Omnibus  Consolidated 
Appropriations  Act  of  1999  (Pub.L  105- 
277). 

FOR  FURTHER  INFORMATION  CONTACT: 
Edwin  L.  Walker,  202-619-1828. 

Dated:  September  30, 1999. 
Jeaaette  C.  Takamura, 
Assistant  Secretary  for  Aging. 
[FR  Doc.  99-26097  Filed  10-5-99;  8:45  am] 
BILUNO  COOK  4iae-4»-p 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Centers  for  Dii 
Prevention 


Control  and 


Healthcare  Infection  Control  Practices 
Advisory  Comtnittee  (HICPAC): 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
annotmces  the  following  meeting. 

Name:  Healthcare  Infection  Control 
Practices  Advisory  Committee  (Fonnerly 
Hospital  Infection  Control  Practices  Advisory 
Committee). 

Times  and  Dates: 
8:30  a.m.-5  p.m.,  November  1, 1999. 
8:30  a.m.-4  p.m.,  November  2, 1999. 

Place:  Sheraton  Buckhead,  Lennox  Road, 
NE,  Atlanta,  Georgia  30326. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  Committee  is  charged  with 
providing  advice  and  guidance  to  the 
Secretary,  the  Assistant  Secretary  for  Health, 


the  Director,  CDC,  and  the  Director.  National 
Center  for  Infectious  Diseases  (NOD), 
regarding  (1)  the  practice  of  hospital 
infection  control;  (2)  strategies  for 
surveillance,  prevention,  and  control  of 
infections  (e.g.,  nosocomial  infections), 
antimicrobial  resistance,  and  related  events 
in  settings  where  healthcare  is  provided;  and 
(3)  periodic  updating  guidelines  and  other 
policy  statements  regarding  prevention  of 
healthcare  associated  infections  and 
healthcare-related  conditions. 

Matters  to  be  Discussed:  Agenda  items  will 
include  a  review  of  proposed  revisions  to  the 
Guidelines  for  Prevention  of  Nosocomial 
Pneumonia  and  Recommendations  for 
Preventing  VRE  in  Hospitals;  plan(s)  for 
collaboration  between  HICPAC  and 
professional  oi;ganizations  in  developing  a 
Hand  Hygiene  Guideline;  plan(s)f6r 
evaluation  of  HICPAC  guidelines;  review  of 
the  third  draft  of  the  Guideline  for 
Environmental  Controls  in  Healthcare 
Settings;  and  a  review  of  CDC  activities  of 
interest  to  the  Committee. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Michele  L.  Pearson,  M.D..  Medical 
Epidemiologist.  Investigation  and 
Prevention  Branch,  Hospital  Infections 
Program,  NOD,  CDC,  1600  Clifton  Road, 
NE,  M/S  E-69,  Atlanta,  Georgia  30333. 
telephone  404/639-6413. 

The  Director,  Management  Analysis 
and  Services  OfGce  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  September  28, 1999. 
Carolyn  |.  Ruaaeil, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Pivvention. 

(FR  Doc.  99-25960  Filed  10-5-99;  8:45  am] 
nuata  cooe  4m-i*-p 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Board  of  Scientific  Couneelors, 
National  Institute  for  Occupationai 
Safety  and  Health:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting: 

Name:  Board  of  Scientific  Counselors, 
National  Institute  for  Occupational  Safety 
and  Health  (BSC.  NIOSH). 
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Time  and  Date:  9  a.m.-4  p.in.,  November 
18. 1999. 

Place:  The  Washington  Court.  525  New 
Jersey  Avenue.  NW.  Washington.  DC  20001- 
1527. 

Status:  Open  to  the  public,  limited  only  by 
the  sp)ace  available.  The  meeting  room 
accommodates  approximately  50  people. 

Purpose:  The  BSC.  NIOSH  is  charged  with 
providing  advice  to  the  Director.  NIOSH  on 
NIOSH  research  programs.  SpecificaUy.  the 
Board  shall  provide  guidance  on  the 
Institute's  research  activities  related  to 
developing  and  evaluating  hypotheses, 
systematically  documenting  findings,  and 
disseminating  results. 

Matters  to  be  Discussed:  Agenda  items 
include  a  report  from  the  Director  of  NIOSH; 
Overview  of  FY99  NIOSH  Grants  Program; 
HearSafe  200a.  NIOSH/NQ  Diesel  Study 
Update;  NIOSH  Strategic  Surveillance  Plan; 
Health  Care  Worker  Research  and  Prevention 
Activities;  Fire  Fighter  Initiative;  and  future 
activities  of  the  Board. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

OOKTACT  PERSON  FOR  MORE  INFORMATION: 
Bryan  D.  Haidin.  Ph.D.,  Executive 
Secretary,  BSC,  NIOSH,  Centers  for 
Disease  Control  and  Prevention,  1600 
Clifton  Road,  NE,  Atlanta.  Georgia 
30333,  telephone  404/639-3773,  fax 
404/639-2170,  e-mail:  bdhldcdc.gov. 
llie  Director,  Management  Analysis 
and  Services  Office  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  September  30. 1999. 
Canilyiil.RiMeU. 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 
[PR  Doc.  99-25961  FUed  10-5-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Cliildran  and 
Familiss 

Ststsment  of  Organization,  Functions, 
and  Dalagations  of  Authority 

This  notice  amends  Part  K  of  the 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (DHHS),  Administration  for 
Children  and  Families  (ACF)  as  follows: 
Chapter  KB,  the  Administration  on 
Children,  Youth  and  Families  (ACYF) 
(63  FR  58742),  as  last  amended, 
November  2. 1998;  Chapter  KF,  Ufa. 
Office  of  Child  Support  Enforcement 


(OCSE)  (63  FR  42050).  as  last  amended, 
August  6, 1998;  and  Chapter  KP,  the 
Office  of  the  Deputy  Assistant  Secretary 
for  AdministiBtion  (ODASA)  (63  FR 
69297),  as  last  amended,  December  16, 
1998.  This  notice  reflects  the 
realignment  of  the  formtila,  entiUement 
and  block  grants  function  within  ACF. 

These  Chapters  are  amended  as 
follows: 

1.  Chapter  KB,  Administration  on 
Children,  Youth  and  Families 

A.  Delete  KB.  10    Organization  in  its 
entirety  and  replace  with  the  following: 

KB.  10    Organization.  The 
Administration  on  Children,  Youth  and 
Families  is  headed  by  a  Commissioner, 
who  reports  directiy  to  the  Assistant 
Secretary  for  Children  and  Families  and 
consists  of: 

Office  of  the  Commissioner  (KBA) 
Office  of  Management  Services  (KBAl) 
Office  of  Grant  Management  (KBA2) 
Office  of  State  Systems  (KBA3) 
Head  Start  Bureau  (KBC) 
Program  Operations  Division  (KBCl) 
Program  Support  Division  (KBC2) 
Children's  Bureau  (KBD) 
Office  of  Child  Abuse  and  Neglect 

(KBDl) 
Division  of  Policy  (KBD2) 
Division  of  Program  Implementation 

(KBD3) 
Division  of  Data,  Research  and 

Innovation  (KBD4) 
Division  of  Child  Welfare  Capacity 

Building  (KBD5) 
Family  and  Youth  Services  Bureau 

(KBE) 
Child  Care  Bureau  (KBG) 
Immediate  Office/Administration 

(KBGl) 
Program  Operations  Division  (KBG2) 
Policy  Division  (KBG3) 
Technical  Assistance  Division  (KBG4) 

B.  Delete  KB.20  Functions,  Paragraph 
A,  in  its  entirety  and  replace  with  the 
following: 

KB.20  Functions.  A.  The  Office  of  the 
Commissioner  serves  as  principal 
advisor  to  the  Assistant  Secretary  for 
Children  and  Families,  the  Secretary, 
and  other  officials  of  the  Department  on 
the  sound  development  of  children, 
youth,  and  families.  It  provides 
executive  direction  and  management 
strategy  to  ACYF  components.  The 
Deputy  Commissioner  assists  the 
Commissioner  in  carrying  out  the 
responsibilities  of  the  Office. 

In  the  immediate  Office  of  the 
Commissioner,  research  and  evaluation 
staff  plan  and  manage  major  research, 
evaluation,  and  data  analysis  activities. 
Additional  staff  perform  special  profects 
for  the  Office  of  the  Commissioner.  In 
addition  to  the  Inmiediate  Office,  the 


Office  of  the  Commissioner  contains 
three  organizational  luiits.  In  support  of 
the  Commissioner  and  Deputy 
Commissioner  and  in  consultation  with 
ACYF  programs  the: 

1.  Onice  of  Management  Services 
manages  the  formulation  and  execution 
of  the  budgets  for  ACYF  programs  and 
for  Federal  administration;  serves  as  the 
central  control  point  for  operational  and 
long  range  planning;  functions  as 
Executive  Secretariat  for  ACYF, 
including  managing  correspondence, 
correspondence  systems,  and  electronic 
mail  requests;  reviews  and  manages . 
clearance  for  program  announcements 
for  ACYF,  the  Administration  for  Native 
Americans,  and  the  Administration  on 
Developmental  Disabilities;  plans  for 
coordinates  the  provision  of  staff 
development  and  training;  provides 
support  for  ACYF's  personnel 
administration,  including  staffing, 
employee  and  labor  relations, 
performance  management  and  employee 
recognition;  manages  proctuement 
plaiming  and  provides  technical 
assistance  regarding  procurement;  plans 
for/oversees  the  discretionary  grant 
paneling  process;  reviews  and  approves 
K>nn\ila  and  entitlement  programs  for 
ACYFs  bureaus  and  the  Administration 
on  Developmental  Disabilities;  manages 
ACYF-controUed  space  and  facilities; 
poforms  manpower  planning  and 
administration;  plans  for,  acquires, 
distributes  and  controls  ACYF  supplies; 
provides  mail  and  messenger  services; 
maintains  duplicating,  fax,  and 
computer  and  computer  peripheral 
equipment;  supports  and  manages 
automation  vtrithin  ACYF;  provides  for 
health  and  safety;  and  oversees  travel, 
time  and  attendance,  and  other 
administrative  functions  for  ACYF. 

The  Office  of  Management  Services 
also  provides  management  and 
technical  administration  of  formtda  and 
entitlement  programs  administered  by 
the  following  ACF  program  offices: 
ACYF  and  ADD.  It  assures  that  all 
formula  and  entitiement  awards 
conform  with  applicable  statutes, 
regulations,  and  policies;  computes 
grantee  allocations;  prepares  formula 
and  entitlement  awards;  ensures 
incorporation  of  necessary  grant  terms 
and  conditions;  monitors  grantee 
expenditures;  analyzes  financial  needs 
under  formula  and  entitlement 
programs;  provides  data  in  support  of 
apportionment  requests;  prepares 
reports  and  analyses  on  the  grantee's 
use  of  funds;  maintains  liaison  and 
coordUnation  with  appropriate  ACF  and 
HHS  organizations  to  ensure 
consistency  between  ACF  formula  and 
entitlement  grant  systems  and  the 
Department's  grant  payment  systems; 
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and  performs  audit  resolution  activities 
for  formula  and  entitlement  programs. 

2.  Office  of  Grants  Management 
provides  management  and  technical 
administration  for  discretionary  grants 
for  ACYF,  the  Administration  on 
Developmental  Disabilities  (ADD),  and 
the  Administration  for  Native 
Americans  (ANA);  reviews,  certifies 
and/or  signs  all  discretionary  grants; 
assures  that  all  discretionary  grants 
awarded  by  ACYF,  ADD.  and  ANA 
conform  with  applicable  statutes, 
regulations,  and  policies;  computes 
grantee  allocations,  prepares 
discretionary  grant  awards,  ensures, 
incorporation  of  necessary  grant  terms 
and  conditions,  and  monitors  grantee 
expenditures;  analyzes  financial  needs 
imder  discretionary  grant  programs; 
provides  data  in  support  of 
apportionment  requests;  prepares 
reports  and  analyses  on  the  grantee's 
use  of  funds;  maintains  liaison  and 
coordination  with  appropriate  AO**  and 
HHS  organizations  to  ensure 
consistency  between  ACYF,  ADD,  and 
ANA  discretionary  grant  systems  and 
the  Department's  grant  payment 
systems;  provides  technical  assistance 
to  regional  components  on  discretionary 
grant  operations  and  technical  grants 
management  issues;  and  performs  audit 
resolution  activities  for  ACYF,  ADD, 
and  ANA  discretionary  grant  programs. 
The  Office  of  Grants  Management 
coordinates  and  maintains  liaison  with 
the  Department  and  other  federal 
agencies  on  discretionary  grants 
management  and  administration 
operational  issues  and  activities. 

3.  Office  of  State  Systems  (OSS) 
approves  advanced  data  processing 
planning  documents:  and  reviews, 
assesses  and  inspects  planning,  design 
and  operation  of  state  management 
information  systems.  It  directs  state 
systems  activities  on  partnership, 
collaborative  efforts,  and  technical 
assistance  activities.  The  Office 
provides  leadership  for  provision  of 
technical  assistance  to  States  on 
information  systems  projects;  and 
advances  the  use  of  computer 
technology  in  the  administration  of 
child  wel&re  and  social  services 
projpams  by  States. 

Tine  Office  reviews,  analyzes,  and 
approves/disapproves  State  requests  for 
federal  finandal  participation  for 
automated  systems  development  and 
activities  which  support  the  Child  Care, 
Child  Welfare,  and  Foster  Care 
programs.  It  provides  assistance  to 
States  in  developing  or  modifying 
automation  plans  to  conform  to  federal 
requirements.  It  monitors  approved 
State  systems  development  activities; 
conducts  periodic  reviews  to  assure 


State  compliance  with  regulatory 
requirements  applicable  to  automated 
systems  supported  by  Federal  financial 
participation.  It  provides  guidance  to 
States  on  functional  requirements  for 
these  automated  information  systems.  IT 
promotes  interstate  transfer  of  existing 
automated  systems  and  provides 
assistance  and  guidance  to  improve 
ACF's  programs  through  the  use  of 
automated  systems. 

n.  Chapter  KF,  Office  of  Child  Support 
Enforcement 


A.  Delete  KF.IO  Organization  in  its 
entirety  and  replace  with  the  following: 

KF.IO  Organization.  The  Office  of 
Child  Support  Enforcement  is  headed 
by  a  Director  and  consists  of: 
Office  of  Uie  Director  (KFA) 
Office  of  Central  Office  Operations 

(KFB) 
Division  of  Audit  (KFBl) 
Division  of  Program  Operations  (KFB2) 
Division  of  Policy  and  Planning  (KFB3) 
Division  of  Consimier  Services  (KFB4) 
Division  of  State  and  Local  Assistance 

(KFB5) 
Office  of  Automation  and  Special 

Projects  (KFC) 
Division  of  Child  Support  Information 

Systems  (KFC4) 
Office  of  Grants  Management  (KFD) 
Office  of  Mandatory  Grants  (KFG) 

B.  Delete  KF.20  Fimctions,  Paragraph 
A,  in  its  entirety  and  replace  with  the 
following: 

KF.20  Functions.  A.  Office  of  the 
Director.  The  Director  is  also  the 
Assistant  Secretary  for  Children  and 
Families  and  is  direcUy  responsible  to 
the  Secretary  for  carrying  out  OCSE's 
mission.  The  Deputy  Director/ 
Commissioner  has  day-to-day 
operational  responsibility  for  Child 
Support  Enforcement  programs.  The 
Deputy  Director/  Commissioner  assists 
the  Director  in  carrying  out 
rraponsibilities  of  the  Office  and 
provides  direction  and  leadership  to  the 
Office  of  Central  Office  Operations, 
Office  of  Automation  and  Special 
Projects.  Office  of  &ants  Management 
and  the  Office  of  Mandatory  Grants. 

The  Office  is  res|}onsible  for 
developing  regulations,  guidance  and 
standards  for  States  to  observe  in 
locating  absent  parents;  establishing 
paternity  and  support  obligations  and 
enforcing  support  obligations; 
maintaining  relationships  with 
Department  officials,  other  federal 
departments.  State  and  local  officials, 
and  private  organizations  and 
individuals  interested  in  the  CSE 
program;  coordinating  and  planning 
child  support  enforcement  activities  to 
maximize  program  effiectiveness;  and 


approving  all  instructions,  policies  and 
publications  issued  by  OCSE  staff. 

C.  KF.20  Functions.  Add  paragraph  E. 
Add  the  following  to  establish 
paiagraph  E. 

E.  Office  of  Mandatory  Grants  is 
headed  by  a  Director  who  reports  to  the 
Deputy  Director/Commissioner  and 
provides  management  and  technical 
administration  of  formula,  entiUement 
and  block  grants  administered  by  the 
following  ACF  program  offices:  OCSE; 
Office  of  Family  Assistance  (OFA); 
Office  of  Refugee  Resettlement  (ORR) 
and  Office  of  Community  Services 
(OCS).  It  assures  that  all  formula, 
entitlement  and  block  grant  awards 
conform  with  applicable  statutes, 
regulations,  and  policies;  computes 
grantee  allocations;  prepares  formula, 
entitlement  and  block  grant  awards; 
ensures  incorporation  of  necessary  grant 
terms  and  conditions;  monitors  grantee 
expenditiues;  analyzes  financial  needs 
under  formula,  entiUement  and  block 
grant  programs;  provides  data  in 
support  of  apportionment  requests; 
prepares  reports  and  analyses  on  the 
grantee's  use  of  funds;  maintains  liaison 
and  coordination  with  appropriate  ACF 
and  HHS  organizations  to  ensure 
consistency  between  ACF  formula, 
entitlement  and  block  grant  systems  and 
the  Department's  grant  payment 
systems;  provides  technical  assistance 
to  ACF  program  and  regional 
components  on  formula,  entitiement 
and  block  grant  operations  and 
technical  grants  management  issues; 
and  performs  audit  resolution  activities 
for  formula,  entitlement  and  block  grant 
programs.  For  OCSE  and  the  other 
program  offices  served,  provides  liaison 
with  the  Department  and  other  federal 
agencies  on  formula,  entitiement  and 
block  grants  management  and 
administration  operational  issues  and 
activities. 

m.  Chiq>ter  KP,  Office  of  the  Deputy 
Assistant  Secietaiy  for  Administration 

A.  Delete  KP.OO  Mission  in  its  entirety 
and  replace  with  the  following: 

KP.OO  Mission.  The  Deputy  Assistant 
Secretary  for  Administration  serves  as 
principal  advisor  and  counsel  to  the 
Assistant  Secretary  for  Children  and 
Families  on  all  aspects  of  personnel 
administration  and  management, 
information  resource  management, 
financial,  grants  policy  and 
procurement  issues,  staff  development 
and  training  activities,  organizational 
development  and  organizational 
analysis,  administrative  services  and 
fecilities  management  and  state  systems 
policy.  Oversees  the  Executive 
Secretariat  Office,  the  ACF  Equal 
Employment  Opportimity  and  Qvil 
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Rights  program  and  all  special 
initiatives  activities  for  ACF. 

B.  Delete  KP.IO  Organization  in  its 
entirety  and  replace  with  the  following: 

KP.IO  Organization.  The  Office  of  the 
Deputy  Assistant  Secretary  for 
Administration  is  headed  by  the  Deputy 
Assistant  Secretary  who  reports  to  the 
Assistant  Secretary  for  Children  and 
Families.  The  Office  is  organized  as 
follows: 

•  Immediate  Office  of  the  Deputy 
Assistant  Secretary  for  Administration 
(KPA) 

•  Office  of  Information  Services  (KPB) 

•  Office  of  Financial  Service  (KPC) 

•  Office  of  Acquisition  Services  and 
Organizational  Development 
Initiatives  (KPD) 

•  Office  of  Customer  Service 
Administration  (KPE) 

•  Office  of  State  Systems  Policy  (KPF) 

•  Executive  Secretariat  Office  (KPG) 

•  Office  of  Equal  Employment 
Omxntunity  and  Civil  Rights  (KPH) 

•  Office  of  Hiunan  Resource 
Management  (KPJ) 

•  Office  of  Administrative  Services  and 
Facilities  Management  (KPL) 

C.  Delete  KP.20  Functions,  Paragraph 
A,  in  its  entirety  and  replace  with  the 
following: 

KP.20  Functions.  A.  Office  of  the 
Deputy  Assistant  Secretary  for 
Administration  (ODASA)  directs  and 
coordinates  all  administrative  activities 
for  the  Administration  for  Chilcben  and 
Families.  The  Deputy  Assistant 
Secrete^  for  Administration  serves  as 
AGF's  Cbief  Financial  Officer  (CFO): 
ACPs  Chief  Grants  Management  Officer; 
Federal  Manager's  Finandal  Integrity 
Act  (FMFIA)  Management  Control 
Officer;  Principal  Infcvmation  Resource 
Management  Official  serving  as  ACF's 
Chief  Inftmnation  Officer  responsible 
for  implementing  the  Information 
Technology  Management  Reform  Act; 
and  Reports  Clearance  Officer.  The 
Deputy  Assistant  Secretary  for 
Administration  serves  as  the  ACF 
liaison  to  the  General  Coimsel  and,  as 
appropriate,  initiates  action  in  securing 
resolution  of  legal  matters  relating  to 
management  of  the  agency,  and 
represents  the  Assistant  Secretary  on  all 
administrative  litigation  matters. 

The  Deputy  Assistant  Secretary  for 
Administration  provides  day-to-day 
executive  leadership  and  direction  to 
the  Immediate  Office  of  the  Deputy 
Assistant  Secretary  for  Administration. 
Executive  Secretariat  Office;  Office  of 
Administrative  Services  and  Facilities 
Management;  Office  of  Customer 
Service  Administration;  Office  of  Equal 
Employment  Opportimity  and  Civil 
Rignts;  Office  of  Human  Resoiuce 


Management;  Office  of  Information 
Service;  Office  of  Financial  Services; 
Office  of  Acquisition  Services  and 
Organizatioiial  Development  Initiatives; 
and  Office  of  State  Systems  Policy.  The 
Deputy  Assistant  Secretary  for 
Administration  represents  the  Assistant 
Secretary  in  HHS  and  with  other 
Federal  agencies  and  task  forces  in 
defining  objectives  and  priorities,  and  in 
coordinating  activities  associated  with 
reinvention  and  continuous 
improvement  initiatives.  The  Immediate 
Office  of  the  Deputy  Assistant  Secretary 
is  responsible  for  overseeing  ODASA 's 
salaries  and  expenses  budget.  Provides 
direction  to  meet  the  human  resource 
management  needs  within  ODASA; 
coordinates  with  the  office  which 
handles  ACF's  human  resources 
activities  and  the  Department  to  provide 
ODASA  staff  with  personnel  services 
including  position  management, 
staffing,  recruitment,  employee  and 
labor  relations,  employee  assistance, 
payroll,  staff  development  and  training, 
and  special  hiring  and  placement 
programs;  and  maintains  systems  to 
track  personnel  actions  to  keep  the 
Deputy  Assistant  Secretary  for 
Administration  and,  as  appropriate,  the 
Directors  of  offices  within  ODSAS 
informed  about  the  statiis  of  pwsonnel 
actions,  and  employee  programs  and 
benefits.  All  ODASA  personnel  related 
issues,  performance  management 
activities  and  other  administrative 
functions  within  ODASA  are  handled 
within  this  office. 

D.  Delete  KP.20  Functions,  Paragraph 
C,  in  its  entirety  and  replace  with  the 
following: 

C  The  Office  of  Financial  Services 
(OFS)  supports  the  Deputy  Assistant 
Secretary  for  Administration  in 
fulfilling  ACF's  Chief  Financial  Officer. 
Management  Control  Officer,  and  Chief 
Oants  Officer  responsibilities  including 
preparation  of  the  CFO  5  Year  Plan; 
performs  audit  oversight  and  liaison 
activities,  including  preparing  reports  to 
Congress.  Office  of  the  General  Counsel 
and  the  Office  of  the  Inspector  General. 
OFS  writes/interprets  financial  policy 
and  researches  appropriation  law  issues; 
oversees  and  coordinates  ACF's  Federal 
Manager's  Financial  Integrity  Act 
(FMFIA)  activities;  performs  debt 
management  functions;  develo{>s  and 
administers  quality  assurance,  training 
and  certification  programs  for  grants 
management;  and  is  responsible  for  the 
annual  preparation  and  audit  of  ACF's 
financial  statement  requirements.  It 
develops/interprets  internal  policies 
and  procedures  for  OFS  components 
and  coordinates  the  management  of 
ACF's  interagency  agreement  activities. 


OFS  provides  agency-wide  guidance 
to  program  and  regional  office  sta£f  on 
grant  related  issues;  including 
developing  and  interpreting  ffiiancial 
and  grants  policy,  coordinating  strategic 
grants  planning,  facilitating  policy 
advisory  groups,  and  assiuing  consistent 
grant  program  announcements.  OFS 
prepares,  coordinates  and  disseminates 
action  transmittals,  information 
memoranda,  and  other  policy  guidance 
on  financial  and  grants  management 
issues;  provides  financial  and  grants 
administration  training  and  technical 
assistance  to  ACF  staffand  grantees; 
directs  and/or  coordinates  management 
initiatives  to  improve  financial 
administration  of  ACF  mandatory  and 
discretionary  grant  programs.  OFS  also 
develops  and  delivers  grants 
management  training  to  ACF  program 
and  &iancial  staff. 

E.  Delete  KP.20  Functions,  Paragraph 
D,  in  its  entirety  and  replace  with  the 
following. 

D.  The  Office  of  Acquisition  Services 
and  Organizational  Development 
initiatives  (OASODI)  provides 
leadership  of  assigned  ACF  special 
initiatives  arising  from  Departmental, 
federal  and  non-federal  directives  to 
improve  service  delivery  to  customers 
and  to  enhance  the  employee  wori^ 
environmrait;  develops  policy  and 
procedures  for  implementing 
organizational  development  activities; 
advises  the  Assistant  Secretary,  through 
the  Deputy  Assistant  Secretary  for 
Administration,  on  all  aspects  of 
organizational  analysis  including: 
planning  for  new  organizational 
elements;  and  planning,  organizing  and 
pwforming  studies,  analyses  and 
evaluations  related  to  structural, 
functional  and  organizational  issues, 
problems  and  policies  to  ensure 
organizational  effectiveness;  and 
provides  centralized  management  and 
administration  of  acquisitions  for  ACF 
headquarters  and  regional  components. 

The  Office  of  Acquisition  Services 
and  Organizaticmal  Development 
Initiatives  serves  as  the  ACF  liaison 
with  the  Department  and  other  federal 
and  non-federal  agencies  to  coordinate 
assigned  cross-cutting  ACF  management 
improvement  initiatives  identified  by 
the  Department  to  improve  service 
delivery  to  customers  and  to  enhance 
the  employee  work  environment.  These 
assigned  management  initiatives 
include  coordination  and 
implementation  of  the  HHS  and  ACF 
employee  woric  life  program; 
administrative  guidance  and  support  to 
the  HHS  and  ACF  Labor-Management 
Partnership  Councils;  coordination  of 
Departmental  and  other  employee 
surveys;  and  coordinating  the 


Federal  Register /Vol.  64,  No.  193 /Wednesday,  October  6,  1999 /Notices 


54333 


development  of  strategies  and 
completing  reports  on  progress  of 
minority  initiatives.  The  Office  provides 
guidance  to  ACF  program/staff/regional 
offices  in  developing  strategies  and 
implementation  of  initiatives;  seeks 
counsel  and  advice  fi-om  the  Department 
and  other  federal  agencies;  and  develops 
evaluation  instruments  to  measure  the 
success  of  ACF  initiatives.  The  Office 
manages  and  coordinates  designated 
incentive  awards  program.  The  Office 
also  handles  various  federal  initiatives. 

The  Office  advises  the  Deputy 
Assistant  Secretary  for  Administration 
on  ACF  organizational  development 
activities;  develops  poUcies  and 
procedures  for  implementing 
organizational  development  and  other 
management  improvement  projects  or 
programs;  and  applies  tools  and 
techniques  such  as  re-engineering 
practices  to  design  organizational 
development  interventions  aimed  at 
improving  ACF  processes. 

The  Office  provides  technical 
assistance  to  ACF  components  on 
developing  and  finalizing  reorganization 
proposals.  As  appropriate,  the  Office 
serves  as  liaison  to  the  HHS  Office  of 
the  Assistant  Secretary  for  Management 
and  Budget  to  coordinate  organizational 
proposals  requiring  Secretarial 
approval;  and  prepares  functional 
statements  and  official  organizational 
charts.  The  Office  administers  ACF's 
system  for  review,  approval,  and 
doomientation  of  delegations  of 
authority. 

The  Cnfice  manages  and  administers 
.  all  acquisitions  for  ACF  headquarters 
and  regional  components;  assures  that 
all  contracts  awarded  conform  to 
applicable  statutes,  regulations  and 
policies;  develops  ACF  policies, 
procedxires  and  instructions  for  the 
award  and  administration  of  all  ACF 
acquisitions;  reviews  and  interprets 
proposed  HHS  and  OMB  regulations; 
circulars  and  directives  pertaining  to 
acquisition  management;  solicits, 
negotiates,  awards,  modifies,  terminates 
and  close  all  acquisition  issued  by  ACF; 
conducts  the  agency's  Small  and 
Disadvantaged  Business  Utilization 
Program;  and  provides  training  and 
technical  assistance  to  program  and  staff 
components  on  significant  acquisition 
policies  and  procedures.  OASODI  serves 
as  the  lead  for  ACF  in  coordination  and 
liaison  within  ACF  and  with  the 
Department,  OMB,  GSA  and  other 
federal  agencies  on  procurement 
management  issues  and  activities. 

F.  Delete  KP.20  Functions,  Paragraph 
E,  in  its  entirety  and  replace  with  the 
following: 

E.  The  Office  of  Customer  Service 
Administration  (OCSA)  develops  and 


maintains  a  customer  service  plan  for 
the  Deputy  Assistant  Secretary  for 
Administration  (DASA)  and  conducts 
customer  surveys  for  the  DASA; 
facilitates  and  assists  in  developing  and 
writing  standard  operating  procedures 
for  all  components  within  the  Office  of 
the  Deputy  Assistant  Secretary  for 
Administration  (ODASA);  assists  in 
office-specific  training  of  ODASA  staff; 
assists  ODASA  components  with  the 
provision  of  office-specific  and 
functional  training  to  program  and 
regional  offices;  coordinates  permanent 
and  temporary  teams  formed  within 
ODASA;  develops  and  maintains 
ODASA  staff  directory  and  users'  guide 
for  ODASA  services. 

G.  Delete  KF.20  Functions,  Paragraph 
F,  in  its  entirety  and  replace  with  the 
following: 

F.  Office  of  State  Systems  Policy  is 
responsible  for  developing  departmental 
policies  and  procedures  under  which 
States  obtain  Federal  financial 
participation  in  the  cost  of  automated 
systems  development  to  support 
programs  funded  under  the  Social 
Security  Act.  It  serves  as  the 
departmental  focal  point  and 
coordinator  for  the  development  and 
implementation  of  strategies  and 
policies  related  to  payment  integrity, 
welfare  systems  integration,  electronic 
benefit  transfer  and  related  initiatives 
and  programs;  and  provides  leadership 
and  guidance  to  interagency  work 
groups  in  these  areas  for  the 
Department. 

'The  Office  provides  policy  guidance, 
management  leadership  and 
coordination  regarding  the  optimum 
inter-operation  of  the  multitude  of 
complex  Federal,  State,  local,  tribal  and 
private  information  technology  systems 
used  to  carry  out  ACF  programs.  The 
management  leadership  and 
coordination  is  provided  in  the  areas  of 
systems  assessments,  systems  design 
and  planning,  systems  integration,  data 
exchanges,  information  management, 
information  security  and  electronic 
information  exchanges.  The  Office  leads 
ACF  activities  associated  with  business 
continuity  contingency  planning  and 
with  information  technology 
partnership  planning  which  occurs 
between  ACF  and  its  program  partners. 

H.  Delete  KF.20  Functions.  Paragraph 
H,  in  its  entirety  and  replace  with  the 
following: 

H.  Office  of  Equal  Employment 
Opportunity  and  Gvil  Rights  (OEEOCR) 
serves  as  the  principal  advisor  through 
the  Deputy  Assistant  Secretary  for 
Administration  to  the  Assistant 
Secretary  on  all  aspects  of  the  Equal 
Employment  Opportimity  and  Qvil 
Rights  program. 


Serves  as  the  liaison  between  ACF 
and  the  HHS  Office  for  Civil  Rights.  The 
Office  directs  and  manages  the  ACF 
Equal  Employment  Opportunity  and 
Civil  Rights  program  in  accordance  with 
Equal  Employment  Opportunity 
Commission  (EEOC)  regulations  and 
HHS  guidelines.  Immediate  oversight  is 
provided  by  a  staff  under  the  direction 
of  the  ACF  EEO  Officer.  Plans,  develops, 
and  evaluates  programs  and  procedures 
designed  to  identify  and  eliminate 
discrimination  in  employment,  training, 
incentive  awards,  promotion  and  career 
opportunities.  Responsible  for 
implementing  and  evaluation  a  cost- 
effective,  timely,  and  impartial  system 
for  processing  individuals  complaints  of 
discrimination  under  Title  VH  of  the 
Civil  Rights  Act  of  1964,  as  amended. 
Provides  information,  guidance,  advice, 
and  technical  assistance  to  ACF 
supervisors  and  mangers  on  Affirmative 
Employment  planning  and  other  means 
of  achieving  parity  and  promoting  work 
force  diversity.  Responsible  for  ensuring 
that  ACF-conducted  programs  do  not 
discriminate  against  recipients  on  the 
basis  of  race,  color,  national  origin,  age 
or  disability.  Monitors  and  implements 
dvil  rights  compliance  actions  imder 
Title  VI,  Section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended 
and  the  Age  Discrimination  Act  of  1975, 
as  amended.  Implements  the  applicable 
provisions  of  the  Americans  with 
EKsabilities  Act  of  1990. 

I.  Delete  KF.20  Functions,  Paragraph 
),  in  its  entirety  and  replace  with  the 
following: 

J.  The  Office  of  Human  Resource 
Management  (OHRM)  directs  and 
manages  the  personnel  operations  and 
services  for  the  Administration  for 
Children  and  Families  (ACF).  Provides 
advice  and  assistance  to  ACT  managers 
in  their  personnel  management 
activities  including  workforce  planning, 
recruitment,  selection,  position 
management,  performance  management, 
and  designated  performance  and 
incentive  awards.  Provides  a  variety  of 
service  to  ACF  employees,  including 
provision  of  employee  assistance 
services  and  career,  retirement  and 
benefits  counseling.  Serves  as  ACF 
liaison  to  the  Department  on  all  payroll 
matters.'  Provides  the  following 
personnel  administrative  services:  the 
exercise  of  appointing  authority, 
position  classification,  awards 
authorization,  personnel  management 
evaluation,  personnel  action  processing 
and  recordkeeping.  Manages  the  merit 
promotion,  special  hiring  and 
placement  programs.  Provides 
leadership  in  directing  and  managing 
agency-wide  staff  development  and 
training  activities  for  AC7. 
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The  Office  provides  leadership, 
oversight,  and  coordination  for  the 

Elanning,  analysis,  and  development  of 
uman  resource  policies  and  programs. 
Serves  as  liaison  between  ACF,  the 
Department,  and  the  Office  of  Personnel 
Management.  Provides  technical  advice 
and  assistance  on  policy,  legal  and 
regulatory  matters.  Fonnulates  and 
interprets  policies  pertaining  to  all  areas 
related  to  personnel  administration  and 
management.  Formulates  and  interprets 
new  human  resource  programs  and 
strategies. 

Formulates  and  oversees  the 
implementation  of  ACF-wide  policies, 
regulations  and  procedures  concerning 
all  aspects  of  the  Senior  Executive 
Service  (SES),  and  SES  equivalent 
recruitment,  staffing,  position 
establishment,  compensation,  award, 
performance  management  and  other 
related  {>er8(Hinel  areas.  Manages  the 
performance  recognition  systems  and 
the  responsibilities  of  the  Executive 
Resources  Board  (ERB)  and  the 
Performance  Review  Board  (PRB). 
Coordinates  the  Schedule  C  and 
Executive  personnel  activity  with  the 
Office  of  the  Secretary.  Is  the  focal  point 
for  data,  reports,  and  analyses  relating  to 
SES,  Schedule  C  and  other  executive 
personnel,  such  as  those  in  Executive 
level  positions. 

Provides  management  advisory 
service  on  all  labor  management  and 
employee  relations  issues.  Plans  and 
coordinates  ACF-wide  employee 
relations  and  labor  relations  activities, 
including  the  application  and 
interpretation  of  the  Federal  Labor- 
Management  Relations  Program, 
collective  bargaining  agreements, 
disciplinary  and  adverse  action 
regulations,  and  appeals.  Pursues 
human  relations  innovations  such  as 
alternative  dispute  resolutions.  Provides 
leadership  in  assiuing  the  integrity, 
effectiveness  and  impartiality  of  ACF's 
alternative  dispute  resolution  programs, 
grievances,  and  merit  systems  program. 
Participates  in  the  formulation  and 
implementation  of  policies,  practices 
and  matters  affecting  bargaining  unit 
employees'  working  conditions  by 
assuring  management's  compliance  with 
the  Federal  Labor  Relations  Program  (5 
U.S.C.  Chapter  71). 

Administers  ACF's  personnel  security 
responsibilities  and  ethics  program. 
Coordinates  the  ethics  program  with  the 
Department's  Office  of  Special  Counsel 
for  Ethics. 

The  Office  is  responsible  for  the 
functional  management  of  all  program, 
common  needs  and  management 
training  in  the  agency,  including  policy 
development,  guidance,  and  technical 
assistance  and  evaluation  of  aspects  of 


program,  career,  employee,  supervisory, 
management  and  executive  training. 
Provides  leadership  in  managing/ 
overseeing  and  monitoring  the  ACF 
Training  Resource  Center. 
Dated:  September  28, 1999. 
Olivia  A.  Golden, 

Assistant  Secretary  for  Children  and  Families. 
IFR  Doc  99-26065  Filed  10-5-99;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Dociwt  Na  99N-423q 

Agancy  Emergency  Processing  Undar 
0MB  Review;  Survey  of  Manufacturing 
Practicas  in  the  Dietary  Supplamant 
Industry 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  aimoundng 
that  a  proposed  collection  of 
information  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  emergency  processing  under 
the  Paperwork  Reduction  Act  of  1995 
(the  PRA).  The  proposed  collection  of 
information  is  a  survey  of 
manufacturing  practices  of  dietary 
supplement  establishments.  The 
objectives  of  the  survey  are  to  learn 
about  the  existing  practices  and  to  help 
the  agency  formulate  a  policy  to  ensure 
that  dietary  supplements  are  produced 
under  conditions  that  will  minimize 
safety  problems  resulting  from 
manufacturing  without  imposing 
imnecessary  costs  to  the  industry.  The 
stuvey  will  provide  an  imderstanding  of 
the  economic  impact  that  any  proposal 
to  establish  current  good  manufacturing 
practice  (CGMP)  regulations  will  have 
on  both  large  and  small  firms  in  the 
dietary  supplement  industry. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  November 
5. 1999. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs.  OMB,  New  Executive  Office 
Bldg..  725  17th  St.  NW..  rm.  10235, 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  FDA.  All  comments  should 
be  identified  with  the  docket  nimnber 
found  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 


Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857. 
301-827-1223. 
SUPPLEMENTARY  INFORMATION: 

FDA  has  requested  emergency 
processing  of  this  proposed  collection  of 
information  tmder  section  3507(j)  of  the 
PRA  (44  U.S.C.  3507(j))  and  5  CFR 
1320.13.  The  information  is  essential  to 
the  agency's  mission  of  protecting  and 
promoting  public  health.  The  use  of 
normal  PRA  clearance  procediu«s 
would  be  likely  to  result  in  public  harm; 
several  recent  illnesses  and  deaths  are 
suspected  to  have  resulted  from  the  lack 
of  CGMP  for  dietary  supplements.  The 
hazards  associated  witn  poor 
manufectiuring  practices  include 
chemical  and  biological  contaminants, 
ingredients  not  identified  on  the  label, 
and  hi^y  variable  amounts  of 
ingredients.  In  order  to  assess  the  effiects 
of  a  CGMP  regulation,  the  agency  needs 
more  information  about  existing 
manufecturing  practices. 

FDA  invites  comments  on:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  FDA's  functions, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
FDA's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
includii^  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Title:  Survey  of  Manufacturing 
Practices  in  the  Dietary  Supplement 
Industry 

Under  section  402(g)(2)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C 
342(g)(2)).  FDA  may  by  regulation 
prescribe  CGMP  requirements  for 
dietary  supplements  in  order  to  ensure 
that  dietary  supplements  are  not 
adulterated  during  the  manufacturing 
process.  To  gather  information  for  use  in 
developing  CGMP  regulations,  FDA 
intends  to  conduct  a  survey  of  existing 
manufacturing  practices  for  dietary 
supplements.  Approximately  717 
establishments  will  be  selected  bom  the 
universe  of  2004  establishments  in  the 
Dietary  Supplement  Enhanced 
Establishment  Database  developed 
under  contract  by  the  Research  Triangle 
Institute  for  the  agency,  llie  sample 
allocation  is  designed  to  yield  400 
completed  surveys.  The  stuvey  will  use 
a  stratified  systematic  sample  design 
with  stratification  by  product  type  and 
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establishment  size.  The  product  types 
are  vitamins  and  minerals,  herbals  and 
botanicals,  herbal  and  botanical 
extracts,  amino  acids,  proteins,  animal 
extracts,  tea-like  products,  concentrates/ 
metabolites/constituents,  and  other 
dietary  supplements.  The  survey  is 
designed  to  determine  the  extent  to 
which  firm's  operations  use  written 
procedures  and  maintain  records  to 
ensure  that:  (1)  Personnel  have  the 


proper  education,  training  and 
experience  and  are  knowledgeable  in 
disease  control  and  other  safety 
concerns;  (2)  buildings  and  facilities  are 
maintained  against  contamination;  (3) 
equipment  is  cleaned  and  sanitized;  (4) 
quality  control  and  laboratory 
operations  determine  that  certificates  of 
analysis  are  reliable  and  that  identity 
and  adulteration  tests  are  conducted  on 
raw  materials  and  in-process 


formulations:  (5)  production  and 
process  controls  use  master  and  batch 
records  as  well  as  other  records;  (6) 
warehousing  and  distribution 
operations  maintain  records  for  forward 
and  backward  tracing  of  product;  and 
(7)  consumer  complaints  are  handled 
and  docimiented. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  /Vnnual  Reporting  Burden  ^ 


Type  of  Survey 

No.of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

Computer  Assisted  Teiephor>e  Interview  (CATI) 

400 

1 

400 

1.13 

452 

■There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


These  estimates  are  based  on  FDA's 
experience  with  conducting  industry 
surveys. 

Dated:  September  30, 1999. 
WilliunK.  Hubbard, 
Senior  Associate  Commissioner  for  Policy, 
Planning  and  Legislation. 
IFR  Doc.  99-25899  Filed  10-5-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Anti-lnfectiv«  Drugs  Advisory 
Cocnmittee;  Notica  of  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  vtrill  be  open  to  the 
public. 

Name  of  Committee:  Anti-Infective 
Drugs  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues.    ' 

Date  and  Time:  The  meeting  will  be 
held  on  October  20  and  21. 1999, 8  a.m. 
to  5  p.m. 

Location:  Holiday  Inn,  Kennedy 
Grand  Ballroom,  8777  Georgia  Ave., 
Silver  Spring,  MD. 

Contact  Rhonda  W.  Stover,  Center  for 
Drug  Evaluation  and  Research  (HFD- 
21),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-827-7001,  or  FDA  Advisory 
Committee  Information  Line.  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12530. 


Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  the  morning  of  October 
20. 1999,  the  committee  will  discuss  the 
development  of  antimicrobial  drugs  for 
the  treatment  of  catheter-related 
bloodstream  infections. 

On  the  afternoon  of  October  20, 1999, 
the  committee  will  discuss  new  drug 
applications  (NDA's)  20-634  and  20- 
635,  levofloxacin  (LevaquinTw,  The 
R.W.  Johnson  Pharmaceutical  Research 
Institute)  for  the  treatment  of 
commimity-acquired  pneimionia  due  to 
penicillin-resistant  Streptococcal 
pneumoniae. 

On  October  21, 1999,  the  committee 
will  discuss  NDA  21-085,  moxifloxacin 
(AveloxTM,  Bayer  Corp.  Pharmaceutical 
Division),  for  the  treatment  of 
community-acquired  pneumonia,  acute 
bacterial  exacerbations  of  chronic 
bronchitis,  skin  and  skin-structure 
infections,  and  acute  sinusitis. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  October  13. 1999.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  9 
a.m.  and  9:30  a.m.  and  between 
approximately  1  p.m.  and  1:30  p.m.  on 
October  20, 1999,  and  between 
approximately  8  a.m.  and  8:30  a.m.  on 
October  21, 1999.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  October  13, 1999,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 


FDA  regrets  that  it  was  unable  to 
publish  this  notice  15  days  prior  to  the 
October  20, 1999.  Anti-Infective  Drugs 
Advisory  Committee  meeting.  Because 
the  agency  believes  there  is  some 
urgency  to  bring  these  issues  to  public 
discussion  and  qualified  members  of  the 
Anti-Infective  Drugs  Advisory 
Committee  were  available  at  this  time, 
the  CoQunissioner  concluded  that  it  was 
in  the  public  interest  tQ  hold  this 
meeting  even  if  there  was  not  sufficient 
time  for  the  customary  15-day  public 
notice. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee-Act  (5 
U.S.C.  app.  2). 

Dated:  September  29, 1999. 
Linda  A.  Suydun, 

Senior  Associate  Commissioner. 

IFR  Doc.  99-25970  Filed  10-5-99;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Consumer  Round  Table;  Notice  of 
Meeting 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  meeting. 

The  Food  and  Drug  Administration 
(FDA)  is  aimouncing  the  following 
meeting:  "Consumer  Round  Table — Risk 
Management  in  a  Diverse  Society."  Tliis 
meeting  will  provide  an  opportunity  for 
consumers  to  engage  in  an  open 
dialogue  with  senior  ofHcials  on  how 
FDA  ensures  drug  safety  and  manages 
and  communicates  the  risks  and 
benefits  of  drug  products. 
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Date  and  Time:  The  meeting  will  be 
held  on  Tuesday,  October  26, 1999, 
from  8  a.m.  to  3:30  p.m. 

Location:  The  meeting  will  be  held  at 
the  Hilton-Houston  Southwest,  Regency 
Ballroom,  6780  Southwest  Freeway, 
Houston.  TX  77074,  713-977-7911. 
FAX  713-974-5808. 

Contact  Sheryl  Lunnon-Baylor. 
Dallas  District  Office  {HFR-SW1580). 
Food  and  Drug  Administration,  1445 
North  Loop  West,  suite  420,  Houston, 
TX  77008,  713-802-9095,  exL  115.  FAX 
713-«)2-O906. 

Registmtion:  Send  registration 
information  (including  name,  title, 
organization  title,  maiung  address, 
telephme  number,  and  fax  nimiber)  to 
the  contact  person  by  October  15, 1999. 

If  you  neml  special  accommodations 
due  to  a  disability,  please  contact  Sheryl 
Lunnon-Baylor  (address  above)  at  least 
7  days  in  advance.  ' 

Executive  Summary.  An  executive 
summary  of  the  meeting  may  be 
requested  in  writing  firom  the  Freedom 
of  Information  Office  (HFI-35),  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Room  12A-16,  Rockville,  MD 
20852.  approximately  15  working  days 
after  the  meeting  at  a  cost  of  10  cents 
per  page. 

Dated:  September  30, 1999. 
WUUuBlLIiiibbani. 
Senior  Associate  Commissioner  for  Policy, 
Planning  and  Lepslation. 
[FR  Doc  99-25069  Filed  10-5-99: 8:45  am] 
MUJNO  COM  41W-41-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutaa  of  Haalth 

Qovammant-Ownad  Invantiona; 
Availability  tor  Licanaing 

AOBCY:  National  Institutes  of  Health, 
Public  Health  Service.  DHHS. 
ACTKM:  Notice. 


f:  The  invention  listed  below  is 
owmed  by  an  agency  of  the  U.S. 
Government  and  is  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
A00RE8SE8:  Licensing  information  and  a 
copy  of  the  U.S.  patent  application 
referenced  below  may  be  obtained  by 
contacting  J.R.  Dixon,  Ph.D.,  at  the 
Office  of  Technology  Transfer.  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804  (telephone  301/ 
496-7056.  ext.  206;  fax  301/402-0220; 
E-Nffail:  jd212g@NIH.GOV).  A  signed 


ConHdential  Disclosure  Agreement  is 
required  to  receive  a  copy  of  any  patent 
application. 
SUPPlfMETfTARY  INFORMATION: 

Title:  "Diagnostic  and  Therapeutic 
Methods  of  Detecting  and  Treating 
Cancers  of  Reproductive  Tissues." 

//ivtentors;  Drs.  Ira  H.  Fasten  (NQ), 
Ulrich  Brinkmann  (NCI],  George 
Vasmatzis  (NQ)  and  Byungkook  Lee 
(NQ). 

DHHS  Ref.  No.  E-028-99/0— Filed 
with  the  U.SP.T.O.  September  1. 1998. 

Background 

The  basis  of  cancer  immimotherapy  as 
a  viable  option  of  treatment  rest^on  Uie 
supposition  that  tiunor-specific  antigens 
are  expressed  by  the  timior  cells,  and 
that  immune  effector  mechanisms  can 
be  induced  selectively  to  destroy  these 
timior  cells.  Although  a  variety  of  host 
immime  effector  cells  have  been  shown 
to  participate  in  the  killing  of  tiunor 
cells,  tumor-specific  CD8+  Cytotoxic  T 
Lymphocytes  ("CTL")  are  highly 
specific  and  effective  in  mediating 
tumor  cell  killing.  CTLs  that  recognize 
tiunor  cells  have  been  isolated  from 
melanoma,  breast,  ovarian,  renal,  Ixmg, 
colorectal  and  prostrate  cancer  patients. 
Their  existence  suggests  that  there  is  an 
immune  response  to  cancer  in  these 
patients  and  that  its  augmentation  might 
be  therapeutically  beneficial.  Thus, 
approaches  based  on  induction  of 
tumor-specific  CTLs  by  therapeutic: 
vaccines  may  provide  an  attractive 
alternative  for  treating  cancer  patients. 

Technology 

PAGE-4  is  a  himitan  X-linked  gene 
that  is  strongly  expressed  in  prostate 
and  prostate  cancer,  and  is  also 
expressed  in  other  male  and  female 
reproductive  tissue  (e.g.,  testis,  fallopian 
tube,  placenta,  uterus,  and  uterine 
cancer).  PAGE-4  shows  similarity  with 
the  GAGE  protein  family,  but  it  diverges 
significanUy  from  members  of  the 
family  so  that  it  appears  to  belong  to  a 
separate  family,  lliis,  and  the  existence 
of  another  gene,  PAGE-2,  that  share 
more  homology  with  PAGE-4  than  with 
members  of  the  GAGE  family  indicates 
that  the  PAGE-4  protein  belongs  to  a 
separate  protein  family. 

The  specific  detection  of  PAGE-4 
might  be  valuable  for  the  diagnosis  of 
prostate  and  testicular  timiors,  as  well 
as  uterine  tiunors.  There  are  sufficient 
differences  between  PAGE-4  and  other 
members  of  the  PAGE  and  MAGE 
proteins  to  produce  specific  antibodies. 
Analyses  with  such  antibodies  are 
needed  to  confirm  by  immimohistology 
the  expression  specificity  that  is  seen  in 
database  and  mRNA  analyses,  and  to 
evaluate  whether  anti-PAGE-4 


immimotherapy  could  be  a  promising 
therapeutic  approach.  One  possibility  of 
eliminating  PAGE-4  expressing  cells 
could  be  to  use  it  as  cancer  vaccine. 
Among  the  many  possible  approaches  to 
vaccination,  one  method  is  direct 
vaccination  with  plasmid  DNA.  In  fact, 
Dr.  Fasten 's  laboratory  has  been  able  to 
obtain  good  expression  of  the  PAGE-4 
protein  with  mammalian  expression 
plasmids.  and  has  demonstrated  that 
DNA-immtmization  with  such 
expression  constructs  leads  to  good 
immtme  responses.  Hence,  this  method 
may  generate  anti-PAGE-4  responses, 
and  allow  us  to  analyze  if  "PAGE-4- 
vacdnation"  can  eliminate  PAGE-4 
expressing  cells,  as  a  therapeutic 
approach  towards  neoplasms  of  the 
prostate,  testis,  and  uterus. 

Prostate  Cancer 

Prostate  Cancer  is  a  disease  affecting 
approximately  1  million  men  in  the 
U.S.A..  with  an  annual  incidence  of 
arotmd  300.000  and  approximately 
40.000  deaths  per  year.  Control  of 
primary  ttmior  by  surgical  resection 
and/or  radiation  has  proven  effective  in 
a  niunber  of  cases,  however,  metastatic 
spread,  primarily  to  the  bone,  especially 
at  late  hormone  independent  stages  of 
the  disease,  has  been  more  difficult  to 
control  and  monitor. 

The  above  mentioned  invention  is 
available,  including  any  availaUe 
foreign  intellectual  property  ri^ts.  for 
licensing  on  an  exclusive  or  non- 
exclusive basis. 

Dated:  September  28. 1999. 
JackSpiegri,PhJ)., 

Director,  Division  of  Technology  Development 
6r  Transfer,  Office  of  Technology  Transfer. 
(FR  Doc.  99-25950  Filed  10-5-99;  8:45  am] 
BHJJNQ  CODE  414e-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutaa  of  Haalth 

Qovammant-Ownad  Invantiona; 
Availabiiity  for  Licanaing 

agency:  National  Institutes  of  Health. 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

summary:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
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for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
of  Health,  6011  Executive  Boulevard, 
Suite  325,  Rockville,  Maryland  20852- 
3804;  telephone:  301/496-7057;  fex: 
301/402-0220.  A  signed  Confidential 
Disclosure  Agreement  will  be  required 
to  receive  copies  of  the  patent 
applications. 

Adenoviral  Vector  Expressing  a  SV40T 
Antigen  Antisense  RNA 

David  S.  Schrump,  Z.  Sheng  Guo,  Ishrat 

Wahseed  (NO) 
Serial  No.  60/124,776  filed  17  Mar  1999 
Licensing  Contact:  Richard  U. 

Rodriguez;  301/496-7056  ext  287;  e- 

mail:  rTl54zOnih.gov 

Desired  nucleic  acid  sequences  with 
therapeutic  potential  may  be  introduced 
into  mammalian  cells  using  appropriate 
vectors.  Antisense  technology  is  well 
known  in  the  art  and  describes  a 
mechanism  whereby  a  nucleic  add 
comprising  a  nucleotide  sequences, 
wfaidi  is  in  a  complemented, 
"antisense"  orientation  with  respect  to 
a  coding  or  "sense"  sequence  of  an 
endogenous  gene,  is  introduced  into  a 
cell,  whereby  a  duplex  forms  between 
the  antisense  sequence  and  its 
complementary  sense  sequence.  The 
formation  of  this  duplex  results  in 
inactivation  of  the  endogenous  gene. 

Hie  present  invention  describes  a 
method  of  treatment  of  cancer  by 
administering  a  replication-deficient 
recombinant  adenovirus  comprising  a 
nucleic  add  that  encodes  an  antisense 
rebonudeic  add  to  the  SV40  T  antigene. 
In  addition,  it  provides  methods  for 
reducing  the  level  of  expression  of  SV40 
T  antigen,  induction  of  apoptosis, 
efEacting  cell  growth  arrest,  reducing  the 
levels  of  proto-oncogene  expression, 
unregulating  pro-apoptotic  proteins, 
maintaining  normal  levels  of  functional 
p53.  and  maintaining  normal  levels  of 
functional  Rb,  pl07,  and  pl30.  The 
types  of  cancers  contemplated  by  this 
invention  indude  aU  cancers  that 
express  SV40  T  antigen. 

Aspartic  Protease  Inhibitors, 
Qmipositions,  and  Assodated 
Therapeutic  methods 

Ramnarayan  S.  Randad,  John  W. 

Erickson,  Michael  A.  Eissenstat, 

Lucyna  Liibkowska  (NCI) 
Serial  No.  60/114,868  filed  06  Jan  1999 
Licensing  Contact:  John  Peter  Kim;  301/ 

496-7056  ext.  264;  e-mail: 

jkl41nOnih.gov 


The  human  immunodefidency  virus 
(HIV)  is  the  causative  agent  of  acquired 
immunodefidency  syndrome  (AIDS). 
Drug-resistance  is  a  critical  factor 
contributing  to  the  gradual  loss  of 
clinical  benefit  to  treatments  for  HIV 
infection.  Accordingly,  combination 
therapies  have  further  evolved  to 
address  the  mutating  resistance  of  HIV. 
However,  there  has  been  great  concern 
regarding  the  apparent  growing 
resistance  of  HIV  strains  to  current 
therapies. 

The  sub)ed  invention  provides 
compounds  which  may  serve  as 
therapeutic  candidates  for  inhibition  of 
HIV-1  PR  (protease)  and  thus  serve  in 
controlling  AIDS,  as  well  as  having  anti- 
malarial properties.  These  compounds 
may  be  used  in  combination  with  other 
protease  inhibitors  or  inhibitors  of  HIV- 
1  reverse  transcriptase,  especially  in 
patients  who  have  developed  resistance 
to  other  HIV  protease  inhlDitors.  These 
inhibitors  have  high  potency,  lower 
moleciUar  weight,  and  lower 
lipophilidty  than  previous  compounds, 
as  well  as  a  better  profile  towards  drug 
resistant  mutant  strains  of  HIV. 

2,5-Diamino-3,4-Disirii8titiited-l  ,6- 
Diphenylhexane  Isosteras  Comprising 
Benzamide,  Sulfonamide  and 
Anthranilaraide  Snbnnits  and  Methods 
of  Using 

Ramnarayan  S.  Randad  and  John  W. 

Erickson  (NO) 
Serial  Nos.  09/039,669  and  09/039,670 

filed  16  Mar  1998;  Serial  No.  08/ 

359,612  filed  20  Dec  1994 
Licensing  Contad:  John  Peter  Kim;  301/ 

496-7056,  ext.  264;  e-mail: 

jkl41nOnih.gov 

The  himian  immunodefidency  virus 
(HIV)  is  the  causative  agent  of  acquired 
immunodefidency  syndrome  (AIDS). 
Drug-resistance  is  a  critical  fedor 
contributing  to  the  gradual  loss  of 
clinical  benefit  to  treatments  for  HIV 
infadiaa.  Accordingly,  combination 
therapies  have  further  evolved  to 
address  the  mutating  resistance  of  HIV. 
However,  there  has  been  great  concern 
regarding  the  apparent  growing 
resistance  of  HIV  strains  to  ciirrent 
therapies. 

The  subjed  invention  provides  for 
treatment  and  prevention  of  HIV 
infection  and/or  AIDS.  The  invention 
provides  for  2,5-diamino-3,4- 
disub8tituted-l,6-diphenylhexane    - 
(DAD)  isosteres  comprising  benzamide, 
sulfonamide,  and  anthranilamide 
subunits;  a  pharmaceutical  composition 
comprising  such  compoimds;  a  method 
of  using  such  compoimds  to  treat 
retroviral,  spedfically  HIV  and  more 
spedfically  HIV-1  and  HIV-2, 
infections  in  mammals,  particularly 


humans;  a  method  of  synthesizing 
asymmetric  DAD  isosteres  comprising 
benzamide,  sulfonamide,  and 
anthranilamide  subunits;  and  a  iQethod 
of  using  such  compoimds  to  assay  new 
compounds;  for  antiretroviral  activity. 

Novel  Tumor  Necrosis  Fador  Family 
Member,  DRL,  and  Related 
Compositions  and  Methods 

MJ  Lenardo,  J  Wang,  Di  Jiang  (NIAID) 

Serial  No.  60/106,976  filed  04  Nov  1998 

Licsening  Contad:  Susan  S.  Rucker; 
301/496-7056  ext.  245;  e-mail: 
srl56vOnih.gov 

The  invention  described  and  claimed 
in  this  patent  application  relates  the 
isolation,  cloning  and  characterization 
of  a  ligand  which  belongs  to  the  TNF 
family  of  cytokines.  This  Ugand,  named 
DRL  (also  known  as  APRIL  and 
TNFSF13),  is  a  type  II  membrane 
protein  of  250  amino  adds.  The  gene 
encoding  DRL  is  found  on  the  short  arm 
of  chromosome  17  at  17  pi  1.2-12. 
Soluble  DRL  can  be  obtained  by 
preparing  a  DRL-IgG  fusion  protein 
utilizing  the  extracellular  domain  of 
DRL.  DRL  has  been  demonstrated  to 
play  a  significant  role  in  T  cell 
activation  and  is  able  to  induce 
crosslinking  of  the  T  cell  receptor.  It  is 
also  capable  of  inducing  T  cell 
proliferation.  These  results  suggest  that 
DRL  may  be  a  target  to  be  exploited  in 
the  treatment  of  conditions  related  to 
inappropriate  T  cell  activation  such  as 
autoimmune  diseases,  tissue  rejection 
and  graft  vs.  host  disease. 

Methods  and  Compositioos  of 
Chemokine-Tumor  Antigen  Fusion 
Proteins  as  Cancer  Vaccines 

Larry  W.  Kwak,  Arya  Biragyn  (NO) 

U.S.  Provisional  Patent  AppUcation  60/ 
077.745  filed  12  Mar  1998 
(corresponding  to  PCT/US99/05345 
filed  12  Mar  1999) 

Licensing  Contad:  Elaine  Gese;  301/ 
496-7056  ext.  282;  e-mail: 
3g46tOnih.gov 

The  current  invention  embodies  a 
broad  range  of  fusion  proteins,  each  of 
which  consists  of  a  chemokine  and  a 
tumor  or  viral  antigen.  Administration 
of  these  fosion  proteins,  or  a  nucleic 
add  encoding  the  fusion  protein,  elidts 
a  spedfic  and  potent  in  vivo  immune 
response  direded  against  the  antigen, 
thereby  effectively  inhibiting  the  growth 
of  cells  expressing  that  antigen.  The 
fusion  proteins  or  DNA  vaccines 
therefore  represent  potential  vaccines 
for  use  against  cancer  and  also  against 
himian  immunodefidency  virus  (HIV) 
infection. 
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Dated:  September  27, 1999. 
Jack  Spiegel, 

Director.  Division  or  Technology  Development 
and  Transfer.  Office  of  technology  Transfer. 
NaOonai  Institutes  of  Health. 
(FR  Doc.  99-25952  Filed  10-5-99;  8:45  ami 
■UWa  COM  414»-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NadoMi  InstltutM  of  Health 

Oflloa  of  Iha  Dkw:tor.  NatkNMl 
kwtitulM  of  Health:  Notica  of  MeeUng 

Punuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Director's  Council  of  Public 
Representatives. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  Usted  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Director's  Council  of 
Public  Representatives. 

Dote:  October  21, 1999. 

Time:  B:30  a.m.  to  3:30  p.m. 

Agenda:  Among  topics  proposed  for 
discussion  are:  (1)  NCI  research  program 
relating  to  health  disparities;  (2)  PubMed 
Central  (repository  for  electronic 
dissemination  of  life  sciences  research);  (3) 
NIH  international  reseerch  program;  (4) 
privacy  of  research  information;  and  (5) 
public  involvement  in  programs  of  the  NEI, 
NICHD,  NIGMS,  and  NIAAA. 

Pfooe:  National  Institutes  of  Health, 
Building  31,  C  Wing,  Conference  Room  10, 
9000  Rockville  Pike,  Bethesda,  MD  20892. 

Contact  Person:  Anne  Thomas,  Director, 
OtBce  of  Communications  and  Public 
Uaiam,  Office  of  the  Director,  National 
Institutes  of  Health,  9000  Rockville  Pike, 
Building  1,  Room  344.  Bethesda,  MD  20892, 
(301)  496-4461. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.14,  Intramural  Research 
Training  Award;  93.187,  Undergraduate 
Scholarship  Program  for  Individuals  from 
Disadvantaged  Backgrounds;  93.22,  Clinical 
Research  Loan  Repayment  Program  for 
Individuals  frmn  Disadvantaged 
Backgrotmds;  93.232,  Loan  Repayment 
Program  for  Research  Generally;  93.39, 
Academic  Research  Enhancement  Award; 
93.936,  NIH  Acquired  Immunodeficiency 
Syndrome  Research  Loan  Repayment 
Program,  National  Institutes  of  Health,  HHS) 


Dated  September  29, 1999. 
Nancy  Middendorf, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  99-25946  Filed  10-5-99;  8:45  am] 
■UMQ  OOOe  4140-41-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitiitaa  of  Health 

National  Canter  for  Roaaarch 
Raaourcaa;  Notica  of  Maating 

Notice  is  hereby  given  of  a  meeting  of 
an  ad  hoc  National  Gene  Vector 
Laboratories  Panel.  The  meeting  will  be 
held  October  26. 1999.  firom  10:30  a.m. 
until  5  p.m.  at  the  Hyatt  Regency 
Bethesda,  One  Bethesda  Metro  Center, 
Bethesda,  Maryland.  The  meeting  is 
open  to  the  public,  and  will  be  limited 
to  space  available.  The  purpose  of  the 
meeting  is  to  discuss  the  scope  of  future 
National  Gene  Vector  Laboratory 
activities. 

For  detailed  information  on  the 
meeting,  an  agenda,  or  a  list  of  panel 
membOTs,  contact  Dr.  Richard  Knazek, 
Clinical  Research,  National  Center  for 
Research  Resources,  6705  Rockledge 
Drive.  Suite  6030.  MSC  7965,  Bethesda, 
MD  20892-7965,  301-435-0790. 

Any  person  wishing  to  provide 
information  to  the  panel  may  do  so  in 
writing.  Written  comments  should  be 
sent  to  Dr.  Knazek  at  the  above  address, 
and  must  be  received  by  close  of 
business  October  19, 1999. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretaticm^or  other 
reasonable  accommodations,  should 
contact  Dr.  Knaxek  in  advance  of  the 
meeting. 

Dated:  September  23, 1999. 
LaVene  Y.  Stringfidd, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  99-25954  Filed  lO-fr-99;  8:45  am] 
lauNQ  oooc  4i4a-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutaa  of  Health 

National  Heart,  Lung,  and  Blood 
Inatltuta;  Notica  of  Cloaad  Maatinga 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 


provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
disctissions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel. 
WISE  Extension  Review. 

Date:  October  25, 1999. 

Time:  3  p.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
appUcations. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  David  T.  George,  PhD. 
NIH,  NHLBI,  DEA,  Review  Branch, 
Rockledge  Building  D.  Room  7188, 6701 
Rockledge  Drive.  Bethesda,  MD  20892-7924. 
301/435-0288. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
"Iron  Overload  and  Hereditary 
Hemochromatoeis  Study— Coordinating 
Center". 

Date:  October  26-27, 1999. 

Time:  October  26, 1999,  7  p.m.  to  9  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Mace:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Time:  October  27, 1999, 8:30  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

nace:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Diane  M.  Reid,  MD, 
Scientific  Review  Administrator,  NIH. 
NHLBI.  DEA,  Two  Rockledge  Center,  6701 
Rockledge  Drive,  Room  7182,  Bethesda,  MD 
20892-7924,  (301)  435-0277. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel. 
Minority  Training  Grant  Applications. 

Date:  December  9-10, 1999. 

Tinw:  December  9, 1999,  7:30  p.m.  to  9 
p.m. 

Agenda:  To  review  and  evaluate  grant 
appucations. 

hace:  Holiday  Inn— Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring.  MD  20910. 

Time:  December  10. 1999, 8:30  a.m.  to  4 
p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Pface:  Holiday  Inn— Silver  Spring.  8777 
Georgia  Avenue,  Silver  Spring,  MD  20910. 

Contact  Person:  Terry  Bishop,  PhD, 
Scientific  Review  Adndnistrator,  Review 
Branch,  NIH,  NHLBI,  DEA,  Rockledge  Center 
n,  6701  Rockledge  Drive,  Suite  7210, 
Bethesda,  MD  20892-7924,  (301)  435-0303. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Reseerch;  93.839,  Blood  Diseases 
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and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  September  28, 1999. 
Nancy  Middendorf, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  99-25943  Filed  10-05-99;  8:45  am) 

BiLUNQ  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healttt 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(b),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
Career  Development  Review. 

Date:  October  26, 1999. 

Time:  8  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Ave.,  Chevy  Chase,  MD  20815. 

Contact  Person:  Eric  H.  Brown,  Phd, 
Scientific  Review  Administrator,  NIH, 
NHLBI,  DEA.  Rockledge  Building  D,  6701 
Rockledge  Drive,  Suite  7204,  Bethesda.  MD  C 
7956,  (301)  435-0299. 
browneSgwgate.nhlbi.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research:  93.837,  Heart  and 
Vascular  Research;  93.838,  Lung  Diseases 
Research;  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health,  HHS) 

Dated:  September  29, 1999. 
Nancy  Middoidoif, 

Acting  Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc  99-25947  Filed  10-5-99;  8:45  ami 
MLUNa  OOK  4140-«1-«l 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  Of  Health 

National  Institute  of  Neurological 
Disorders  and  Strolte;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6).  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

Date:  October  13, 1999. 

Tune;  12  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892,  (Telephone  Conference 
CaU). 

CbntactPereon:  Phillip  F.  Wiethom. 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  NINDS/NJH/DHHS, 
Neuroscience  Center,  6001  Executive  Blvd, 
Suite  3208,  MSC  9529,  Bethesda,  MD  20892- 
9529,  301-496-9223. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  September  28. 1999. 
Nancy  Middendorf, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  99-25941  Filed  10-5-99;  8:45  am) 
BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institutes  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 


amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
apphcations,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel,  Large  Scale  Collaborative  Project 
Awards. 

Date:  October  12, 1999. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  Chevy  Chase,  5520 
Wisconsin  Avenue,  ChevjtChase.  MD  20815. 

Contact  Person:  Helen  R.  Sunshine,  PhD, 
Chief,  Office  of  Scientific  Review.  NIGMS, 
Natcher  Building,  Room  lAS-13,  Bethesda. 
MD  20892.  (301)  594-2881. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375.  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96. 
Special  Minority  Initiatives.  National 
Institutes  of  Health,  (HHS) 

Dated:  September  28, 1999. 
Nancy  MiddendorC 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  99-25942  Filed  10-5-99;  8:45  am) 
BIUMG  OOK  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5  U.S.C. 
as  amended.  The  grant  applications  and 
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the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
application,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel. 

Date:  November  3. 1999. 

Tixne:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  River  bin,  924  25th  Street, 
WashiAgton,  DC  20037. 

Contact Penon:  Stanley  C  Oaks,  Jr.,  PhD, 
Scientific  Review  Branch,  Division  of 
Extramural  Activities,  Executive  Plaza  South, 
Room  400C,  6120  Executive  Blvd.,  Bethesda. 
MD  20892-7180,  301-496-6683. 
sol4sfcih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  No*.  93.173,  Biological  Research 
Related  to  Deahiess  and  Qmununicative 
Disarden,  National  histitutes  of  Health.  HHS) 

Dated:  September  28, 1999. 
Nancy  ftoddendatft 

Acting  Dizector.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  99-25944  Filed  10-5-99;  8:45  am] 
000I414»4MI 


DEPARTMEHT  OF  HEALTH  AND 
HUMAN  SERVICES 

NatiOMi  InttitulM  of  HmMi 

National  Inatitiit*  on  Aging;  Notica  of 
Cloaad  Maatings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (s  U.S.C  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  TiUe  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiu^  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Review  of 
R03. 

Date:  October  15, 1999. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites,  4300  Military  Road, 
NW.  Chevy  Chase.  MD  20015. 


Contact  Person:  Mary  Ann  Guadagno,  PhD, 
The  Bethesda  Gateway  Building,  7201 
Wisconsin  Avenue/Suite  2C212,  Bethesda, 
MD  20892,  (301)  496-9666. 

Mijne  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Molecular 
Substrates  of  Aging  and  Neuron  Death. 

£)Ote;  October  18-19, 1999. 

Time:  7  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Mace:  Sheraton  University  Hotel,  36th  and 
Chestnut  Street.  Philadelphia.  PA  19104. 

Contact  Person:  Arthur  D.  Schaerdel,  DVM, 
The  Bethesda  Gateway  Building,  7201 
Wisconsin  Avenue/Suite  2C212,  Bethesda, 
MD  20892,  (301)  496-9666. 

Name  of  Committee:  National  Institute  of 
Aging  Initial  Review  Group,  Neuroscience  of 
Aging  Review  Conunittee. 

Date:  November  1-3, 1999. 

Time:  7  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Mace:  The  Hyatt  Regency  Hotel.  100 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Louise  L.  Hsu,  PhD,  SRA, 
The  Bethesda  Gateway  Building,  7201 
Wisconsin  Avenue/Suite  2C212,  Bethesda, 
MD  20892,  (301)  496-9666. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research. 
National  Institutes  of  Heal^,  HHS) 

Dated:  September  28, 1999. 
Nancy  MiddandorC 

Acting  Director,  Office  of  Federal  Advismy 
Committee  Policy. 

|FR  Doc.  99-25945  Filed  10-5-99;  8:45  am] 
mmm  cooa  4i40-m-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutaa  of  Haaltti 

National  Inatltuta  of  Envlronmantal 
Haaltti  Sciancaa;  Notica  of  Cloaad 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to" the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  tmwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Environmental  Health 
Sciences  Review  Committee. 
Date:  November  4-5, 1999. 
Time:  8:30  a.m.  to  5  p.m. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Nat.  Institute  of  Environmental 
Health  Sciences,  Building  101,  Main 
Conference  Room,  South  Campus,  Research 
Triangle  Park,  NC  27709. 

Contact  Person:  Linda  K.  Bass,  PhD, 
Scientific  Review  Administrator,  Nat'l 
Institute  of  Environmental  Health  Sciences, 
P.O.  Box  12233,  MD  EC-24,  Research 
Triangle  Park,  NC  27709,  (919)  541-1307. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training:  93.143,  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
histitutes  of  Health.  HHS) 

Dated:  September  29. 1999. 
Nancy  MiddendorC 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc  99-25948  Filed  10-5-99;  8:45  am] 
■UJNO  OOOf  414e-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutaa  of  Haalth 

National  matitutaa  of  Envlronmantai 
haaltti  Sciancaa;  Notica  of  Cloaad 
Maating 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  comme£cial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

Niome  of  Committee:  National  Institute  of 
Environmental  Health  Science  Special 
Emphasis  Panel,  K24  Grants  Review. 

Dote:  December  3. 1999. 

Time:  10  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS,  79  T.  W.  Alexander  Drive. 
Building  4401,  Conference  Room  3446, 
Research  Triagle  Park,  NC  27709,  (Telephone 
Conference  Call). 

Contact  Person:  Linda  K.  Bass,  PhD, 
Scientific  Review  Administrator,  NIEHS,  PO 


Federal  Register /Vol.  64,  No.  193 /Wednesday.  October  6,  1999 /Notices 


54341 


Box  12233  EC-24,  Research  Triangle  Park, 
NC  27709.  (919)  541-1307. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  ReJsearch  and  Testing: 
93.115,  Biometry  and  Risk  Estimation- 
Health  Risks  from  Environmental  Exposure; 
93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training:  93.143,  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Science,  National 
Institutes  of  Health,  HHS) 

Dated  September  29, 1999. 
Nancy  MiddcndoiC 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  99-25949  Filed  10-5-99;  8:45  am] 
MUJNO  oooc  414e-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Nationai  Institute  on  Aging;  Notice  of 
Cloaed  Meeting 

Pursuant  to  section  10(d]  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Corrmiittee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Regulation  of 
Ca2-»-  channel  Gene  Expression  in  Aging. 

Date:  October  18, 1999. 

Time:  1  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
appucations. 

P7ace:  Gateway  Building,  7201  Wisconsin 
Ave.  Suite  2C212,  Bethesda,  MD  20814, 
(Telephone  Conference  Call). 

Contact  Person:  Louise  L.  Hsu,  PhD,  The 
Bethesda  Gateway  Building,  7201  Wisconsin 
Avenue/Suite  2C212,  (301)  496-9666. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  September  29, 1999. 
Nanqr  Middendorf, 

Acting  Director.  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc  99-25951  Filed  10-5-99: 8:45  am] 

BIUINQ  oooc  4140-01-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nationai  Institutes  of  Health 

National  Institute  of  Allergy  and 
infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c}(6).  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclostue  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Clinical  and  Regulatory 
A&irs  Support  Contract 

Z>ate:  October  12, 1999. 

Time:  1  p.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

nace:  NIAID,  NIH  (Room  1202),  6700-B 
Jtockledge  Drive,  MSC  7610,  Bethesda,  MD 
20892-7610. 

Contact  Person:  Ken  Wasserman,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID,  NIH,  Room  2217,  6700-4 
Rockledge  Drive,  MSC  7610,  Bethesda,  MD. 
301  496-2550,  kwlS9p9nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research:  93.856, 
Microbiology  and  Iniiectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  September  29, 1999. 
Nancy  Middendorf; 

Acting  Director.  Office  of  Federal  Advisory 
Committee  Policy,  NIH. 
[FR  Doc.  99-25953  Filed  10-5-99;  8:45  am] 

■lUMQ  CODE  414e-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 


is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
pubic  in  accordance  with  the  provisions 
set  forth  in  sections  552(b)(c)(4)  and 
552b(c)(6),  Title  5  U.S.C,  as  amended. 
The  grant  applications  and  the 
discussions  could  disclosed  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Pathophysiological 
Sciences  hiitial  Review  Group,  Lung  Biology 
and  Pathology  Study  Section. 

Date:  October  13-14, 1999. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

hace:  St  James  Prefrared  Residence,  950 
24th  Street,  NW,  Washington,  DC  20037. 

Contact  Person:  George  M.  Bamas,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2182, 
MSC  7818,  Bethesda.  MD  20892,  (301)  435- 
0696. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  PaneL 

D0te:Octoberl3. 1999. 

Time:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  call). 

Contact  Person:  Paul  K.  Strudler,  Phd, 
Scientific  Review  Administration,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4100, 
MSC  7804,  Bethesda.  MD  20892,  (301)  435- 
1716. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

DOte:  October  14, 1999. 

Time:  8  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

hace:  St  James  Prefsned  Residence,  950 
24th  Street,  NW,  Washington,  DC  20037. 

Contact  Person:  Russell  T.  Dowell,  Phd, 
Scientific  Review  Administrator,  Center  fw 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  41118, 
MSC  7818,  Bethesda,  MD  20892.  (301)  435- 
1169,  dowellr9dig.nih.gov. 

Name  of  Committee:  Biochemical  Sciences 
Initial  Review  Group,  Pathobiochemistry 
study  Section. 

Date:  October  14-15, 1999. 

rime;  8:30  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase.  MD  20815. 

Contact  Person:  Zakir  Bengali,  Phd, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5150. 
MSC  7842.  Bethesda.  MD  20892.  (301)  435- 
1742. 
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Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dote:  October  17, 1999. 

rime:  4  p.m.  to  6:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Pfoce:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  N.W.,  Washington,  DC 
20007. 

Contact  Person:  Dharam  S.  Dhindsa,  DVM, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5126. 
MSC  7854.  Bethesda,  MD  20892,  (301)  435- 
1174,  dhindsadac8r.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel 

Ooto:  Octoberl8, 1999. 

Tbiw:  7:15  a.m.  to  8  a.m. 

Agutda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wiacoosin  Ave..  Chevy  Chase,  MD  20815. 

Contact  ftfson:  Eileen  W.  Bradley,  DSC, 
Scientific  Seview  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5120, 
MSC  7854,  Bethesda,  MD  20892,  (301)  435- 
1179. 

Name  (^Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  18-19, 1999. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Pfoce:  One  Washington  Circle,  1 
Washington  Oide,  NW,  Washington.  DC 
20037. 

Contact  Person:  Michael  A.  Lang,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Ro(Hn  5210, 
MSC  7850.  Bethesda,  MD  20892.  (301)  435- 
1265. 

Name  of  Committee:  Endocrinology  and 
Reproductive  Sciences  Initial  Review  Group, 
Reproductive  Biology  Study  Section. 

Date:  October  18-19, 1999. 

rime:  8  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hotel  Washington,  515  15th  Street, 
NW,  Washington,  DC  20004. 

Contact  Pmtm:  Dennis  Leszczynski,  PhD, 
Sdentifiic  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6170, 
MSC  7892,  Bethesda,  MD  20892.  (301)  435- 
1044. 

Name  of  Committee:  Endocrinology  and 
Reproductive  Sciences  Initial  Review  Group, 
Biochemical  Endocrinology  Study  Section. 

Date:  October  18-19, 1999. 

Time:  8  a.m.  to  11  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Mace:  Embassy  Suites,  Chevy  Chase 
Pavillion,  4300  Military  Rd.,  Wisconsin  at 
Western  Ave. ,  Washington,  DC  2001 5. 

Contact  Person:  Michael  Knecht,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6176, 
MSC  7892.  Bethesda.  MD  20892.  (301)  435- 
1046. 


Name  of  Committee:  Health  Promotion  and 
Disease  Prevention  Initial  Review  Group, 
Epidemiology  and  Disease  Control 
Subcommittee  2. 

Date:  October  18-19, 1999. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
appucations. 

hace:  Holiday  Inn  Old  Town  Alexandria, 
480  King  Street.  Alexandria,  VA  22314. 

Contact  Person:  David  M.  Monsees,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  3150. 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
0684,  monseesdadrg.nih.gov. 

Name  of  Committee:  Centftr  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  18, 1999. 

Tune:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Governor's  House  Hotel.  1615 
Rhode  Island  Avenue.  NW..  Washington.  DC 
20036. 

Contact  Person:  Joseph  Kimm,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5178 
MSC  7844,  Bethesda.  MD  20892,  (301)  435- 
1249. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  18-19, 1999. 

Time:  8  a.m.  td  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville.  MD  20852. 

Contact  Person:  Eugene  Vigil,  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Haalth,  6701  RocDedge  Drive,  Room  5144, 
MSC  7840,  Bethesda,  MD  20892.  (301)  435- 
1025. 

Name  of  Committee:  Cardiovascular 
Sciences  Initial  Review  Group.  Experimental 
Cardiovascular  Sciences  Study  Section. 

Date:  October  18-19, 1999. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Mace:  Latham  Hotel  Geoigetown,  3000  M 
Street.  NW,  Washington,  DC  20007. 

Contact  Person:  Ansbumali  Chaudhari, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4128, 
MSC  7802,  Bethesda,  MD  20892,  (301)  435- 
1210. 

Name  of  Committee:  Nutritional  and 
Metabolic  Sciences  Initial  Review  Group, 
Nutrition  Study  Section. 

Date:  October  18-19, 1999. 

Time:  8  a.nL  to  4  pan. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites,  Chevy  Chase 
Pavilion,  4300  Military  Rd.,  Wisconsin  at 
Western  Ave.,  Washington,  DC  20015. 

Contact  Person:  Sooja  K.  Kim,  PhD,  RD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6158, 
MSC  7892,  Bethesda,  MD  20892,  (301)  435- 
1780. 


Name  of  Committee:  Musciiloskeletal  and 
Dental  Sciences  Initial  Review  Group, 
General  Medicine  A  Subcommittee  1. 

Date:  October  18-19, 1999. 

Time:  8  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
appucations. 

Place:  Siuunerfield  Suites  Hotel,  200 
Skidmore  Blvd.,  Gaitherbuig,  MD  20877. 

Contact  Person:  Harold  M.  Davidson,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4216, 
MSC  7814,  Bethesda.  MD  20892,  (301)  435- 
1776,  davidsohdcsr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dote:  October  18-19, 1999. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
appucations. 

nace:  Holiday  Inn,  5520  Wisconsin  Ave, 
Chevy  Chase,  MD  20815. 

Contact  Person:  Chen  Wiggs,  PhD, 
Scientific  Review  Administrator,  Center  ba 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  3180, 
MSC  7848,  Bethesda.  MD  20892.  (301)  435- 
8367. 

Mune  of  Committee:  Infectious  Diseases 
and  Microbiology  Initial  Review  Group. 
Experimental  Virology  Study  Section. 

Dote:  October  18-19, 1999. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

nace:  Holiday  Inn  Hotel  k  Suites,  625  Pint 
Street,  Alexandria.  VA  22314. 

Contact  Person:  Garrett  V.  Keefer,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4190. 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1152. 

Name  of  Committee:  Genetic  Sciences 
Initial  Review  Group,  Mammalian  Genetics 
Study  Section. 

Date:  October  18-19, 1999. 

Tlime:  9  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

nace:  Hotel  Durant,  2600  Durant  Avenue, 
Berkeley,  CA  94704. 

Contact  Person:  Camilla  Day,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  2208, 
MSC  7890,  Bethesda,  MD  20892,  (301)  435- 
1037,  daycddrg.nih.gov. 

Name  of  Committee:  Pathophysiological 
Sciences  Initial  Review  Grtnip,  General 
Medicine  A  Subcommittee  2. 

Date:  October  18-19, 1999. 

Time:  9  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Tempe  Mission  Palms,  60  East  Fifth 
Street,  Tempe,  AZ  85281. 

Contact  Person:  Mushtaq  A.  Khan,  DVM, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Suite  2191, 
MSC  7818,  Bethesda,  MD  20892,  (301)  435- 
1778,  khanmdcsr.nih.gov. 

Mune  of  Covnmittee:  Center  for  Scientific 
Review  Special  Emphasis  PaneL 
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Date:  October  18, 1999. 

Time:  10  a.m.  to  12:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NTH.  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Daniel  R.  Kenshalo,  PhD, 
Scientific  Review  Administrator,  Integrative, 
Functional  &  Cognitive  Neuroscience  & 
Cognitive  Neuroscience  Study  Section  4, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  5176,  MSC  7844,  Bethesda,  MD  20892, 
(301)  435-1255. 

Name  of  Committee:  Surgery,  Radiology 
and  Bioengineering  Initial  Review  Group, 
Surgery,  Anesthesiology  and  Trauma  Study 
Section. 

Date.  October  18-19, 1999. 

Time:  1  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
appucations. 

P/ace:  Geoigetown  Holiday  Inn,  2101 
Wisconsin  Avenue,  NW,  Washington,  DC 
20007. 

Contact  Person:  Gerald  L  Becker,  MD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5114, 
MSC  7854,  Bethesda,  MD  20892,  (301)  435- 
1170. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research  93.333, 
93.337,  93.393-93.396,  93.837-93.844. 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  September  24, 1999. 
LaVeme  Y.  Stringfieid, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  99-25955  Filed  10-5-99;  8:45  am] 
MUMQ  COM  4140-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Haaltti  Service 

Re-scheduled  Meeting  on  Report  on 
Carcinogens  (RoC) 

National  Toxicology  Program  Public 
Meeting  to  receive  comment  on  the 
review  procedures  and  listing  criteria 
used  in  the  preparation  of  the  DHHS 
Report  on  Carcinogens  (RoC);  is  re- 
scheduled from  September  15  to 
October  21  and  22. 1999,  DoubleTree 
Hotel  Rockville,  1750  Rockville  Pike. 
Rockville,  Maryland,  beginning  at  9  am. 

Due  to  weather  conditions  posed  by 
Hurricane  Floyd,  the  National 
Toxicology  Program  has  re-scheduled  a 
public  meeting  for  the  purpose  of 
receiving  comment  on  the  procedures 
for  reviewing  nominations  for  listing  in 
or  delisting  from  the  RoC  and  the 
current  listing  criteria  used  for 
evaluation  of  the  nominations  to  the 
RoC.  The  purpose  of  this  public  meeting 
is  to  obtain  input  and  to  provide  all 


interested  parties  an  opportunity  to 
express  their  views  about  the  review 
process  and/or  the  evaluation  criteria 
and  to  comment  on  the  views  expressed 
by  others.  The  purpose  of  the  meeting 
is  not  to  discuss  the  evidence  for  listing 
or  delisting  specific  substances  that  are 
currently  in  the  RoC  or  proposed  for 
listing  or  delisting  in  the  9th  or  10th 
RoC.  However,  it  may  be  appropriate  to 
use  examples  from  the  review  of  a 
specific  substance  to  illustrate  issues 
regarding  the  process. 

The  meeting  will  begin  at  9  am  each 
day,  with  on-site  registration  at  8:30  am 
on  October  21.  The  meeting  will 
conclude  at  5  pm  on  October  21  and  at 
5  p.m.  October  22  or  the  conclusion  of 
the  public  comment  and  discussion,  if 
sooner.  Details  regarding  registration 
follow.  Attendance  at  the  meeting  is 
limited  only  by  the  space  available. 

Background 

The  DHHS  Report  on  Carcinogens 
(RoC)  is  a  public  information  document 
prepared  for  the  US  Congress  by  the 
National  Toxicology  Program  in 
response  to  Section  301(b)(4)  of  the 
Public  Health  Service  Act,  as  amended. 
The  intent  of  the  docvunent  is  to  provide 
a  listing  of  those  agents,  substances  or 
exposure  orciunstances  which  are 
either  "known"  or  "reasonably 
anticipated"  to  cause  cancer  in  humans, 
and  to  which  a  significant  number  of 
people  in  the  United  States  are  exposed. 
The  first  edition  of  the  report  (then 
known  as  the  Annual  Report  on 
Carcinogens)  was  published  in  1980, 
and  similar  criteria  and  review 
processes  were  used  to  consider 
nominated  substances  for  listing 
through  preparation  of  the  7th  edition 
published  in  1994.  In  1994  Dr.  Ken 
Olden,  Director  of  NTP  and  NIEHS 
established  an  ad  hoc  working  group  of 
the  NTP  Board  of  Scientific  Counselors 
and  charged  them  to  review  and  make 
recommendations  on  two  issues:  the 
adeqiiacy  of  the  existing  criteria  and  the 
incorporation  of  mechanistic  data  as 
part  of  the  criteria  for  listing  substances 
in  future  Reports.  In  addition  Dr.  Olden 
directed  that  the  process  used  to  review 
nominations  for  listing  in  or  delisting 
from  the  Report  be  revised  to  allow 
more  public  input  throughout  the 
process  and  to  add  external  review  to 
broaden  the  scope  of  scientific  review. 
As  a  consequence,  in  1994  and  1995  the 
criteria  were  examined  by  a  panel 
whose  membership  included  academia, 
industry,  labor,  public/environmental 
organizations,  state  and  local  health 
departments  and  government  who  met 
in  public  session  in  public  meetings. 
Recommendations  were  made  for 
revising  the  listing  criteria  and  the 


nomination  review  process  which  were 
approved  by  the  Secretary,  HHS  on 
September  13, 1996  [Federal  Register: 
September  26. 1996,  Volume  61, 
Number  188,  Page  50499-50500].  The 
substances  newly  included  in  the  8th 
edition  of  the  Report  on  Carcinogens 
(1998)  and  the  nominations  for  listing  in 
or  delisting  from  the  9th  edition  were 
evaluated  using  these  revised  review 
process  and  criteria. 

Public  Review  and  Comment 
Encouraged 

NTP  staff  will  briefly  summarize  the 
process  and  the  listing  criteria  from 
approximately  9:00  am  to  10  am.  The 
remainder  of  the  time  will  be  devoted  to 
public  conunents  by  all  interested 
parties  and  discussion  of  issues  raised. 
Dr.  Bernard  Goldstein,  Director  of  the 
Environmental  and  Occupational  Health 
Sciences  Institute  of  Rutgers  and  the 
University  of  Medicine  and  Dentistry  of 
New  Jersey,  will  serve  as  chair  and 
moderator  for  the  day.  Dr.  Goldstein, 
with  the  assistance  of  NTP  Board  of 
Scientific  Coimselors  members,  will 
identify  issues  raised  by  speakers  and 
lead  discussion  sessions  on  the  issues 
throughout  the  meeting. 

The  NTP  welcomes  ue  continued  and 
meaningful  input  from  all  stakeholders 
in  reviewing  the  RoC  process  and  the 
listing  criteria  as  we  move  forward  to 
the  10th  edition  of  the  RoC.  The 
experience  and  pers[>ective8  of  all 
stakeholders  are  critical  to  ongoing 
evaluations  of  nominations  to  the  RoC 

Oral  comments:  Speakers  will  be 
registered  and  assigned  time  on  a  first- 
come,  first-served  basis.  Fifty-two 
speakers  were  registered  for  the 
previously  scheduled,  September  15, 
meeting,  and  the  order  of  these 
presentations  will  remain  the  same.  The 
meeting  has  been  extended  for  a  second 
day  to  ensure  time  for  d'scussion  and 
dialogue  and  to  accommodate  any 
additional  speakers.  The  time  allotted 
for  each  presentation  will  be  dependent 
upon  the  total  number  of  individuals 
who  register  to  speak;  we  anticipate  that 
adding  a  second  day  to  the  meeting  will 
permit  10  minutes  for  each  presenter. 
Each  speaker  will  be  asked  to  identify 
their  supporting  organization  (if  any). 
When  oral  comments  are  read  from 
printed  copy,  it  is  requested  that  10 
copies  of  the  text  be  provided  when 
registering  at  the  meeting  to  be 
distributed  to  the  Chair  and  NTP  Board 
members  and  to  supplement  the  record 
of  the  meeting. 

Written  comments  are  welcome  and 
can  be  sent  to  the  address  given  below. 
All  comments  previously  submitted  for 
the  September  15  meeting  will  be 
considered.  Written  comments  must 
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include  name,  affiliation,  mailing 
address,  phone,  fax,  e-mail,  and 
sponsoring  organization  (if  any). 

RoC  Listing/Delisting  Procedures  and 
Listmg  Criteria 

Revised  criteria  were  announced  first 
in  the  Federal  Register  and  other 
publications  in  1996  [Federal  Register: 
September  26, 1996,  Volume  61, 
Number  188,  Page  50499-50500]  and 
clarified  in  the  FR  and  other 
publications  in  April  1999  (FR  Vol.  64, 
No.  63  pp  15983-15984  and  Vol.  64,  No. 
74;  pp  19188-19189).  The  procedures 
and  criteria  can  be  found  on  the  NTP 
website  located  at  www.ntp- 
serverjuehs.nih.gov 

Registration  for  Meeting 

Pre-registration  to  attend  this  meeting 
can  be  made  by  notifying  Ms.  Angle 
Wilson  by  mail  at  NIEHS,  Building  101, 
Room  A328,  P.O.  Box  12233,  Research 
Triangle  Park  NC  27709,  by  phone  at 
(919)  541-3971,  by  FAX  at  (919)  541- 
0295,  or  by  e-mail  at 
wilson9&niehs.mh.gov.  Please  indicate 
if  you  wish  to  make  an  oral 
presentation.  Those  pre-registered  for 
the  September  15  meeting  are  asked  to 
re-confirm  their  participation  for 
October  21-22.  On  site  registration  will 
be  available  the  morning  of  October  21, 
1999  from  8:30  am  to  9:00  am.  If 
possible,  those  wishing  to  speak  should 
provide  a  written  copy  of  their 
statement  or  talking  points  before  the 
October  21  meeting,  to  assist  the  Chair 
and  Board  Members  in  identifying 
issues  for  discussion  and  to  supplement 
the  record  of  the  meeting.  Those 
registering  on  site  are  requested  to  bring 
10  copies  of  their  statement  or  talking 
points.  Written  statements  should 
supplement  and  may  expand  on  the  oral 
presentation,  or  may  be  submitted  in 
ueu  of  an  oral  presentation.  When 
registering  to  comment,  please  provide 
your  name,  affiliation,  mailing  address, 
phone,  fax,  e-mail,  and  sponsoring 
organization  (if  any). 

Report  on  Carcinogens;  Listing/ 
Delisting  Procedures 

Petitions  for  listing  or  delisting  an 
agent,  substance,  mixtiire,  or  exposure 
circumstance  in  the  Report  on 
Carcinogens  (RoC)  should  be  submitted 
to  the  National  Toxicology  Program 
(NTP).*  Petitions  must  contain  a 
rationale  for  listing  or  delisting  as  either 


>  National  Toxicology  Program,  Report  on 
Cardnogans,  P.O.  Box  12233,  79  Alexander  Drive, 
Bldg.  4401.  Room  3127.  MD-EC-14,  Research 
Triangle  Park,  NC  27709 

For  Information  contact:  Dr.  CW.  Jameson, 
phone:  (919)  541-4096.  fax:  (919)  541-2242, 
emaihjamesonCniehs.nih.gov 


a  "known  human  carcinogen"  or  a 
"reasonably  anticipated  human 
carcinogen."  Appropriate  background 
information  and  relevant  data  (e.g. 
journal  articles,  NTP  Technical  Reports, 
lARC  listings,  exposure  surveys,  release 
inventories,  etc.)  which  support  a 
petition  should  be  provided  or 
referenced. 

An  agent,  substance,  mixture,  or 
exposure  circumstance  petitioned  for 
listing  or  delisting  will  be  announced  in 
the  Federal  Register,  trade  journals,  and 
NTP  publications  to  solicit  public 
comment.  The  original  petition  and  all 
comments  received  will  be  evaluated  by 
a  National  Institute  of  Environmental 
Health  Sciences  (NIEHS/NTP)  Report  on 
Carcinogens  Review  Committee  (RGl), 
composed  of  scientists  from  the  NIEHS/ 
NTP,  to  determine  if  the  information 
provided  is  sufficient  to  merit  further 
consideration.  If  it  is  determined  the 
petition  warrants  formal  consideration, 
the  NTP  may  initiate  an  independent 
search  of  the  literature  and  prepare  a 
draft  review  document  for  the  substance 
under  consideration.  Draft  documents 
will  be  prepared  according  to  the 
following  general  format: 

1.0    Introduction 

1.1  Chemical  Information — 
synonyms,  trade  names,  CAS  *'s, 
molecular  formula,  molecular 
structure,  etc. 

1.2  Physical-Chemical  Properties 

1.3  Identification  of  Structural- 
Analogs 

2.0  Exposure  Assessment 

2.1  Production 

2.2  Use 

2.3  Environmental  Exposure — 
environmental  occurrence, 
environmental  release,  drinking 
water  and  food  content,  consumer 
products,  occupational  exposures, 
biomarkers  of  exposure 

2.4  Regulations— Occupational 
Exposure  Limits  (standards  and 
criteria),  "other"  standards  and 
criteria 

3.0    Human  Studies 

3.1  Epidemiology  Studies — 
occupational  studies,  clinical  trials, 
consumer  exposure,  other  "non- 
occupational" exposures 

3.2  Laboratory  Studies— controlled 
exposures 

3.3  Poisonings— case  reports, 
accidents,  symptoms  and  clinical 
signs 

4.0    Animal  Carcinogenicity  Studies — 

subdivided  by  species 
5.0    Genotoxicity 
6.0    Mechanistic  and  Other  Relevant 

Studies 
Data  used  in  the  preparation  of  Sections 
3  through  6  of  the  draft  document  must 


come  from  publicly  available,  peer 
reviewed  sources. 

If  it  is  determined  that  the  petition 
contains  insufficient  information  to 
warrant  consideration  by  the  NTP,  it 
will  be  returned  to  the  original 
petitioner  who  will  be  invited  to 
resubmit  the  petition  with  additional 
justification,  which  may  include  new 
data,  exposure  information,  etc.  A 
notice,  stating  the  action  taken  for  a 
petitioned  substance  found  to  contain 
insufficient  justification  for 
consideration,  will  be  pubUshed  in  the 
Fednal  Register,  trade  journals,  and 
NTP  publications,  and  included  in 
subsequent  editions  of  the  RoC  with  the 
reason(s)  why  it  was  not  considered 
further.  This  decision  will  also  be 
forwarded  to  the  NTP  Executive 
Committee  and  Board  of  Scientific 
Counselors. 

Fonnal  Review  Steps 

The  following  describes  the  review 

Erocess  for  petitions  that  are  considered 
y  the  NTP  for  listing  in  or  delisting 
firom  the  Report  on  Carcinogens. 

NIEHS/NTP  Review  Committee  for  the 
Report  on  Carcinogens  (RGl) 

The  original  petition  and  all  public 
comments  received  in  response  to  a 
petition  will  be  reviewed  by  RGl. 
Assignment  of  a  primary  and  secondary 
reviewer  will  be  made  upon  receipt  of 
a  petition.  Reviewers  will  lead 
discussions  concerning  the  adequacy  of 
the  petition.  If  the  petition  warrants 
formal  consideration,  a  search  of 
pertinent  databases  will  be  performed 
and  available  citations  will  be  reviewed 
by  the  primary  reviewer.  The  primary 
reviewer  will  identify  the  relevant 
articles.  After  consultation  with  the 
secondary  reviewer,  the  identified 
literature  will  be  obtained  and  a  draft 
summary  of  all  available  information 
from  the  original  petition  and  the 
literature  search  will  be  prepared.  The 
primary  and  secondary  reviewers  will 
examine  the  petition,  the  literature 
citations,  and  the  draft  document  for 
completeness  and  adequacy.  The  draft 
document  will  be  revised  if  necessary 
and  presented  by  the  primary  reviewer 
to  the  RGl.  PubUc  comments  received 
in  response  to  announcements  of 
petitions  will  also  be  considered.  The 
RGl  wiU  make  a  formal 
recommendation  for  those  petitions 
determined  to  contain  sufficient 
information  for  listing  or  delisting  in  the 
RoC.  The  petition  then  continues 
through  the  review  process. 

Petitions  reviewed  by  RGl  for  which 
sufficient  information  could  not  be 
obtained  will  not  proceed  further.  The 
other  RoC  review  groups,  as  well  as  the  . 
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NTP  Executive  Committee,  will  be 
informed  of  this  action.  The  original 
.  petitioner  will  be  notified  of  the  RGl 
action  and  invited  to  resubmit  the 
petition  with  additional  justification. 
All  petitioned  agents,  substances,  or 
mixtures  reviewed  by  RGl  but  not 
selected  for  listing  or  delisting  will  be 
included  in  the  subsequent  edition  of 
the  RoC  with*the  reason(s)  why  they 
were  not  considered  further. 

NTP  Executive  Committee's  Interagency 
Working  Group  for  the  Report  on 
Carcinogens  (RG2) 

The  second  review  phase  of  petitions 
will  be  done  by  the  NTP  Executive 
Committee's  Interagency  Working 
Cmup  for  tbe  Report  on  Carcinogens 
(RG2).  RG2  is  a  Governmental 
interagency  group  that  assesses  whether 
relevant  information  on  the  petitioned 
agMit,  substance,  or  mixture  is  available 
and  sufficient  for  listing  in  or  delisting 
from  the  RoC.  A  reviewer  for  each 
petition  will  be  assigned  from  the  RG2 
who  will  be  responsible  for  reviewing 
the  draft  document  and  for  leading  the 
Working  Group's  discussion  of  the 
petition.  Public  comments  received  in 
response  to  announcements  of  petitions 
will  also  be  considered  by  RG2  during 
the  review.  Upon  completion  of  its 
review,  RG2  will  provide  comments  and 
recommendations  for  any  changes  and/ 
or  additions  to  the  draft  docimient  and 
also  make  its  recommendation  for 
listing  or  delisting.  The  petition  then 
continues  through  the  review  process. 

Board  of  Scientific  Counselors  RoC 
Subcommittee  (External  Peer  Review) 

The  third  review  phase  for  petitions 
will  be  performed  by  a  subcommittee  of 
the  NTP  Board  of  Scientific  Counselors. 
This  subcommittee  serves  as  another 
independent  peer  review  group  that 
assesses  whether  the  relevant 
information  available  is  sufficient  for 
listing  in  or  delisting.  The  NTP  Board 
RoC  Subcommittee  will  review  petitions 
in  a  public  meeting.  Prior  to  public 
review,  a  notice  will  faie  publ^ed  in  the 
Federal  Register,  trade  journals,  and 
NTP  publications,  soliciting  public 
comment.  The  notice  will  also  invite 
interested  groups  or  individuals  to 
submit  written  comments  and/or  to 
address  the  NTP  Board  RoC 
Subcommittee  during  the  review 
meeting.  Reviewers  for  each  petition 
will  be  assigned  bom  the  NTT  Board 
RoC  Subcommittee  who  will  be 
responsible  for  reviewing  the  draft 
document  and  leading  the 
subcommittee's  discussion  of  the 
petition.  Upon  completion  of  its  review, 
NTP  Board  RoC  Subcommittee  will 
provide  comments  and 


recommendations  for  any  changes  and/ 
or  additions  to  the  draft  document  and 
also  make  its  formal  recommendation 
for  listing  or  delisting  the  petitioned 
agent,  substance,  or  mixture. 

Upon  completion  of  the  reviews  by 
RGl.  RG2,  and  NTP  Board  RoC 
Subcommittee,  those  petitioned  agents, 
substances,  mixtiures,  or  exposure 
circumstance  which  are  recommended 
for  listing  in  or  delisting  ttom  the  RoC, 
will  be  published  in  the  F«leral 
Register,  trade  journals,  and  NTP 
publications,  and  public  comment  and 
input  on  the  recommendations  will  be 
solicited. 

NTP  Executive  Committee 

The  independent  recommendations  of 
RGl,  RG2,  and  NTP  Board  RoC 
Subcommittee  and  all  public  comment 
will  be  presented  to  the  NTP  Executive 
Committee  '  for  review  and  comment. 

JVTPiJirector 

The  Director,  NTP  receives  the  four 
independent  recommendations  from 
RGl,  RG2,  NTP  Board  RoC 
Subcommittee,  and  the  NTP  Executive 
Committee  and  makes  the  final  decision 
regarding  the  proposed  listing  and/or 
delisting  and  submits  the  RoC  to  the 
Office  of  the  Secretary,  DHHS.  Upon 
review  and  approval  by  the  Secretary, 
DHHS  and  submission  to  Congress,  a 
notice  of  the  RoC  publication,  indicating 
all  newly  listed  or  delisted  agents, 
substances,  mixtures,  or  exposure 
circumstance  will  be  publi^ed  in  the 
Federal  Register,  trade  journals,  and 
NTP  publications. 

Report  on  Cardnogens;  Criteria  for 
Lining  Agents,  Substances  or  Mixtures 

1.  Known  To  Be  Human  Carcinogens 

There  is  sufficient  evidence  of 
carcinogenicity  bom  studies  in  humans 
which  indicates  a  causal  relationship 
between  exposure  to  the  agent, 
substance  or  mixtiue  and  human  cancer. 

2.  Reasonably  Anticipated  To  Be 
Human  Carcinogens 

There  is  limited  evidence  of 
carcinogenicity  from  studies  in  humans 
which  indicates  that  causal 


*  Agencies  represented  on  the  NTP  Executive 
Committee  include:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR),  Consumer  Product 
Safety  Commission  (CPSC),  Environmental 
Protection  Agency  (EPA),  Food  and  Drug 
Administration  (FDA),  National  Center  for 
Toxicological  Research  (NCTR),  National  Institute 
for  Occupational  Safety  and  Health  (NIOSH), 
Occupational  Safety  and  Health  Administration 
(OSHA),  Department  of  Health  and  Human  Services 
PHHS).  National  Institutes  of  Health  (NIH), 
National  Cancer  Institute  [HO],  National  Library  of 
Medicine  (NLM).  and  National  Institute  of 
Environiiwntal  Health  Sciences/NTP  (NIEHS/NTP). 


interpretation  is  credible  but  that 
alternative  explanations  such  as  chance, 
bias  or  confounding  factors  could  not 
adequately  be  excluded;  or 

There  is  sufficient  evidence  of 
carcinogenicity  bom  studies  in 
experimental  animals  which  indicates 
there  is  an  increased  incidence  of 
malignant  and/or  a  combination  of 
malignant  and  benign  tumors:  (1)  In 
mtiltiple  species,  or  at  multiple  tissue 
sites,  or  (2)  by  multiple  routes  of 
exposure,  or  (3)  to  an  tmusual  degree 
with  regard  to  incidence,  site  or  type  of 
tamoT  or  age  at  onset;  or 

There  is  less  than  sufficient  evidence 
of  carcinogenicity  in  humans  or 
laboratory  animals,  however;  the  agent, 
substance  or  mixture  belongs  to  a  well 
defined,  structurally-related  class  of 
substances  whose  members  are  listed  in 
a  previous  Report  on  Carcinogens  as 
either  a  known  to  be  human  carcinogen, 
or  reasonably  anticipated  to  be  human 
carcinogen  or  there  is  convincing 
relevant  information  that  the  agent  acts 
through  mechanisms  indicating  it 
would  likely  cause  cancer  in  himians. 

Conclusions  regarding  carcinogenicity 
in  humans  or  eimerimental  animals  are 
based  on  scientific  judgment,  with 
consideration  given  to  all  relevant 
information.  Relevant  information 
includes,  but  is  not  limited  to  dose 
response,  route  of  exposure,  chemical 
structure,  metabolism, 
pharmacokinetics,  sensitive  sub 
populations,  genetic  effects,  or  other 
data  relating  to  mechanism  of  action  or 
factors  that  may  be  unique  to  a  given 
substance.  For  example,  there  may  be 
substances  for  which  there  is  evidence 
of  carcinogenicity  in  laboratory  animals 
but  there  are  compelling  data  indicating 
that  the  agent  acts  through  mechanisms 
which  do  not  operate  in  himians  and 
would  therefore  not  reasonably  be 
anticipated  to  cause  cancer  in  humans. 

Dated:  September  29, 1999. 
Kenneth  Olden, 

Director.  National  Toxicology  Program.' 
(FR  Doc.  99-25940  Filed  10-5-99;  8:45  am] 
SUMO  COM  4140-01-9 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Sul>stanc«  AtMiss  and  Mental  Haalth 
Servlcas  Administration 

Agency  Information  Colloction 
Actlvltlas:  Proposed  Collection; 
Comment  Request 

In  compliance  with  section 
3506(c)(2)(A)  of  die  Paperwork 
Reduction  Act  of  1995  concerning 
opportunity  for  public  comment  on 
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propKMed  collections  of  information,  the 
SutKstance  Abuse  and  Mental  Health 
Service  Administration  will  publish 
periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  information  collection 
plans,  call  the  SAMHSA  Reports 
Qearance  OfBcer  on  (301)  443-7978. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  fimctions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burdm  of  the  proposed  collection 
of  information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  biirden  of  the 
collection  of  information  on 
respoaadents.  including  through  the  use 
of  automated  collection  techniqiies  or 
other  forms  of  information  technology. 

Prapoeed  Praject 

State  Incentive  Grant  (SIG)  Cross-Site 
Evaluation— SAMHSA's  Center  for 
Substance  Abuse  prevention  (CSAP)  is 
charged  with  evaluating  the  State 
Incentive  Cooperative  Agiooments  for 
Commimity-Based  Action,  or  State 
Incentive  GamX  (SIG)  Program.  States 
receiving  SIG  funds  are:  (1)  To 
coordinate,  leverage  and/or  redirect,  as 
appropriate,  all  siuMtance  abuse 
prevmtion  resources  within  the  State 
that  are  directed  at  communities, 
families,  schools,  and  workplaces,  and 
(2)  to  develop  a  revitalized, 
comprehensive  State-wide  prevention 
strategy  aimed  at  reducing  dmg  use  by 


youth.  The  ultimate  aim  of  the  SIG 
Program  is  to  prevent  substance  abuse 
among  youths  ages  12  to  17.  The  District 
of  Columbia  and  the  20  States  that  have 
received  SIG  grants  thus  far  are  required 
to  implement  at  the  community  level  a 
range  of  substance  abuse,  community- 
based  prevention  efforts,  at  least  half  of 
which  are  derived  from  sound  sdentiSc 
research  findings.  CSAP  awarded  about 
$3  million  per  )rear  for  three  years  to 
each  of  five  States  in  FY  1997,  to  each 
of  fourteen  States  in  FY  1998.  and  to 
one  State  and  the  District  of  Colimibia 
in  FY  1999. 

CSAP  is  planning  a  national,  cross- 
site  evaluation  of  the  SIG  Program, 
consisting  of  a  process  and  an  outcome 
evaluation.  The  outcome  evaluation  will 
address  two  questions:  (1)  "Has  the  SIG 
Program  had  an  impact  on  youth 
substance  abuse?."  and  (2)  "How  do  SIG 
States  differ  in  their  impact  on  youth 
substance  abuse?"  These  questions  will 
be  addressed  by  using  data  already 
being  collected  by  SAMHSA's  National 
Household  Siuvey  of  Drug  Abuse 
(NHSDA).  The  process  evaluation  will 
focus  on  three  questions:  (1)  "Did  States 
attain  the  SIG  Program's  two  main  goals 
of  coordinated  funding  streams  and 
revitalized  comprehensive  prevention 
strategies  and  how  were  these  goals 
attained?,"  (2)  "What  othw  substance 
abuse  prevention  programming  has  the 
State  implemented?,';  and  (3)  "Did  SIGs 
meet  the  criterion  of  supporting  science- 
based  programs  fifty  percent  of  the  time, 
and  what  array  of  prevention  activities 
were  supported?" 

In  addition  to  the  NHSDA  data,  three 
instruments  are  needed  to  collect 
process  information  about  SIG  activities 


at  the  State,  community,  and  program 
levels:  (1)  A  State  Case  Study  Protocol; 
(2)  a  Comparison  State  Protocol  and  (3) 
a  Program  Intervention  Protocol.  The 
State  Case  Study  Protocol  will  collect 
data  on  the  following  topics  at  the  State 
level:  contextual  conditions,  SIG 
mobilization,  system  characteristics  and 
dynamics,  collaborative  strategies  or 
activities,  immediate  outcomes,  systems 
change,  sub-recipient  characteristics 
and  dynamics,  sub-recipient  planning 
and  science-based  prevention 
interventions,  sub-recipient  immediate 
local  outcomes,  IcMig-term  outcomes, 
possible  rival  expirations,  and  learned 
lessons.  Tlie  State  Case  Study  Protocol 
also  will  provide  data  for  one  of  the  two 
Government  Performance  and  Results 
Act  (GPRA)  measures  for  the  SIG 
program.  The  Comparison  State  Protocol 
will  collect  data  from  non-SIG  States  to 
identify  any  SIG-like  interventions  and 
to  record  State-level  contextiial 
conditi(nu  and  the  characteristics  of 
prevention  systems.  The  Program 
Intervention  Protocol  will  collect  data  at 
the  subrecipient  and  program  levels  on 
the  following  topics:  contextual 
conditions,  program  or  action 
definition,  and  immediate  and 
intermediate  outcomes. 

The  State  Case  Study  Protocol  will  be 
used  once  for  every  State-level  SIG 
award.  The  Compmison  State  Protocol 
will  be  administered  mce  to  all  States 
and  U.S.  territories  not  participating  in 
the  SIG  Program.  The  Program 
Intervention  Protocol  will  be  used  for  a 
sample  of  sub-recipient  conmnmities 
and  programs  in  the  SIG  States. 

Estimated  annual  burden  is  as 
follows: 


Instnjment 

Number  of 
respond- 
ents 

Responses 

perrftr 

spondent 

Hoilrsper 
response 

Annual 
burden 

SMe  Case  Study  Pretoool 

Comperiaon  SMe  Praloool 

56 

25 
240 

1 
1 
1 

1 

1 

112 

SO 

940 

riU^mll  linOIVWIUUII  rrWIXAN  .»»«.....-... ».—•».•»».•.•• 

Total 

321 





402 

Send  comments  to  Nancy  Pearce. 
SAMHSA  Reports  Qearance  Officer, 
Room  16-105,  Paiklawn  Building,  5600 
Fi^en  Lane,  RockviUe.  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  September  29, 1999. 
KidMrd  Kopanda, 

Erscut/ve  Officer,  Substance  Abuse  and 
Mental  Health  Services  Administration. 
(PR  Doc.  99-25962  Filed  10-5-99;  8:45  am] 
■iujNaoooc4ii 


DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4410-FAr«?] 

Announcement  of  Funding  Awards  for 
Fiscal  Year  19M  Community  Outrsseli 
Psrtnerslilp  Centsrs 

AOBICY:  Office  of  the  Assistant 

Secretary  for  Policy  Development  and 

Research,  HUD. 

ACTION:  Announcement  of  funding 

awards. 


SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Envelopment 
Reform  Act  of  1989,  this  document 
notifies  the  public  of  funding  awards  for 
Fiscal  Year  1999  Community  Outreach 
Partnership  Centers  Program.  The 
piirpose  of  this  document  is  to 
announce  the  names  and  addresses  of 
the  award  winnera  and  the  amount  of 
the  awards  which  are  to  be  used  to 
establish  and  operate  Community 
Outreach  Partnership  Centers  that  will 
conduct  competent  and  qualified 
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research  and  investigation  on  theoretical 
or  practical  problems  in  large  and  small 
cities;  and  facilitate  partnerships  and 
outreach  activities  between  institutions 
of  higher  education,  local  communities, 
and  local  governments  to  address  urban 
problems. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Karadbil,  Office  of  University 
Partnerships,  U.S.  Department  of 
Housing  and  Urban  Envelopment,  Room 
8110, 451  Seventh  Street,  SW, 
Washington,  DC  20410,  telephone  (202) 
708-1537,  extension  5918.  To  provide 
service  for  persons  who  are  hearing-or- 
speech-impaired,  this  number  may  be 
reached  via  TTY  by  Dialing  the  Federal 
Information  Relay  Service  on  1-800- 
877-TTY,  1-800-877-8339.  or  202- 
708-1455.  (Telephone  number,  other 
than  "800"  TTY  numbers  are  not  toll 
free.) 

SUPPLEMENTARY  INFORMATION:  The 
Community  Outreach  Partnership 
Centers  Program  was  enacted  in  the 
Housing  and  Commimity  Development 
Act  of  1992  (Pub.  L.  102-550,  approved 
October  28, 1992)  and  is  administered 
by  the  Office  of  University  Partnerships 
under  the  Assistant  Secretary  for  Policy 
Development  and  Research.  In  addition 
to  this  program,  the  Office  of  University 
Partnerships  administers  HUD's  ongoing 
grant  programs  to  institutions  of  hi^er 
education  as  well  as  creates  initiatives 
through  which  colleges  and  imiversities 
can  bring  their  traditional  missions  of 
teaching,  research,  service,  and  outreach 
to  bear  on  the  pressing  local  problems 
in  their  communities. 

The  Commiinity  Outreach  Partnership 
Centers  Program  provides  funds  for: 
Research  activities  which  have  practical 
application  for  solving  specific 
problems  in  designated  communities 
and  neighborhoods;  outreach,  technical 
assistance  and  information  exchange 
activities  which  are  designed  to  address 
specific  problems  associated  with 
housing,  economic  development, 
neighborhood  revitalization, 
infiBStructure,  health  care,  job  training, 
education,  crime  prevention,  planning, 
and  commimity  organizing.  Cta 
February  26. 1999  (64  FR  9653).  HUD 
published  a  Notice  of  Funding 
Availability  (NOFA)  annoimdng  the 
availability  of  $7.5  million  in  Fiscal 
Year  1999  funds  for  the  Commimity 
Outreach  Partnership  Centers  Program. 
The  Department  reviewed,  evaluated 
and  scored  the  applications  received 
based  on  the  criteria  in  the  NOFA.  As 
a  result.  HUD  has  funded  16 
appUcations  for  New  Grants  and  6 
applications  for  New  Directions  Grants. 
New  Ckants,  which  cannot  exceed 
$400,000.  are  for  institutions  of  higher 


educaticm  just  beginning  a  COPC 
project.  New  Directions  Grants,  which 
cannot  exceed  $150,000,  are  for 
institutions  of  higher  education  that  are 
undertaking  new  activities  or  expanding 
into  new  neighborhoods.  These  grants, 
with  their  grant  amoimts  are  identified 
below. 

The  Catalog  Federal  Domestic 
Assistance  number  for  this  program  is 
14.511. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Dsvelopment 
Reform  Act  of  1989  (101  Stat.  1987,  42 
U.S.C.  3545).  the  Department  is 
publishing  details  concerning  the 
recipients  of  funding  awards,  as  follows: 

List  of  Awardees  for  Grant  Assistance 
Under  the  FY  1999  Community 
Outreach  Partnership  Centers  Funding 
Competition,  by  Name  and  Address 

New  England 

1.  Springfield  College,  Dr.  Linda 
Marston,  Springfield  College,  263  Alden 
Street.  Springfield,  MA  01109.  Grant: 
$399,843. 

2.  University  of  Vermont.  Beverly 
Blakeney,  University  of  Vermont,  340 
Waterman  Building,  Burlington,  VT 
05405.  Grant  $399,845. 

New  York/New  Jersey 

3.  Cornell  University,  Dr.  Patricia 
Pollak,  Cornell  University,  120  Day 
Hall,  Ithaca,  NY  14853.  Grant:  $399,770. 

4.  Pratt  Institute,  Dr.  Ron  Shiffinan, 
Pratt  Institute,  379  DeKalb  Avenue.  2nd 
Floor,3rooklyn.  NY  11205.  Grant: 
$150,000. 

5.  Rowan  University,  Dr.  Jerome 
Harris,  Rowan  University,  201  Mullica 
Hill  Road,  Glassboro,  NJ  08028.  Grant: 
$397,900. 

6.  State  University  of  New  York 
College  at  Cortland,  Dr.  Craig  Little, 
State  University  of  New  York  College  at 
Cortland,  P.O.  Box  2000,  Cortland,  NY 
13045.  Grant:  $400,000. 

Mid'Atiantic 

7.  Georgetown  University,  Dr.  Jeff 
Collmann,  Georgetown  University,  37th 
and  O  Streets,  NW,  Washington,  DC 
20057.  Grant  $399,463. 

8.  Howard  University,  Dr.  Rodney 
Green.  Howrard  University,  2400  Sixth 
Street,  NW,  P.O.  Box  1071,  Washington. 
DC  20059.  Grant:  $150,000. 

9.  Lynchburg  College,  Dr.  Thomas 
Seaman,  Lynchburg  College,  1501 
Lakeside  IMve,  Lynchburg,  VA  24501. 
Grant:  $399,838. 

Southeast/Caribbean 

10.  Mercer  University.  Dr.  Peter 
Brown.  Mercer  University,  1400 


Coleman  Avenue.  Macon,  GA  31207. 
Grant:  $400,000. 

11.  University  of  South  Florida.  Dr. 
Jerome  Lieberman,  University  of  South 
Florida,  4202  E.  Fowler  Avenue,  Tampa, 
FL  33620.  Grant:  $150,000. 

12.  University  of  Tennessee  at 
Chattanooga,  Lindsay  Pardue, 
University  of  Tennessee  at  Chattanooga. 
615  McCallie  Avenue,  Chattanooga,  TN 
37403.  Grant:  $398,919. 

13.  University  of  Tennessee 
Knoxville,  Dr.  Virginia  Seitz,  University 
of  Tennessee  Knoxville,  404  Andy  Holt 
Tower,  Knoxville.  TN  37996.  Grant 
149,998. 

14.  University  of  West  Florida,  Dr. 
C.E.  Wynn  Teasley,  University  of  West 
Florida,  11000  University  Parkway, 
Pensacola.  FL  32514.  Grant:  $399,999. 

Midwest 

15.  Butler  University,  Dr.  Margaret 
Brabant,  Butler  University,  4600  Sunset 
Drive,  Indianapolis,  IN  46208.  Grant: 
399,145. 

16.  Loyola  University  Chicago,  Dr. 
Philip  Nyden,  Loyola  University 
Chicago,  820  N.  Michigan  Avenue.  10th 
Floor,  Chicago,  EL  60611.  Grant: 
$399,984. 

17.  University  of  Michigan-Flint.  Dr. 
Kristen  Skivington,  University  of 
Michigan-Flint,  503  Thompson,  Flint. 
MI  48502.  Grant:  $149,931. 

18.  University  of  Toledo,  Dr.  Henry 
Moon,  University  of  Toledo.  29—801  W. 
Bancroft.  Toledo,  OH  43606.  Grant: 
$399,650. 

19.  Valparaiso  University,  Dr.  Larry 
Baas,  Valparaiso  University,  O.P. 
Kretzmann  Hall,  Valparaiso,  IN  46383. 
Grant:  $399,740. 

Southwest 

20.  University  of  Texas-Pan 
American,  Dr.  Roland  Arriola, 
University  of  Texas-Pan  American.  1201 
W.  University  Drive,  Edinburg,  TX 
78539.  Grant  $149,832. 

Pacific/Hawaii 

21.  Occidental  College,  Dr.  Jan  Lin. 
Occidental  College,  1600  Campus  Road, 
Los  Angeles.  CA  90041.  Grant 
$399,654. 

Northwest/Alaska 

22.  University  of  Oregon,  Dr.  David 
Povey,  University  of  Oregon,  5219 
University  of  Or^on,  Eugene,  OR 
97403.  Grant:  $399,765. 

Dated:  September  29, 1999. 
LawTBDoe  L.  ThompMHi, 
Deputy  Assistant  Secretary  for  Policy 
Development. 
(FR  Doc  9»-25937  Filed  lO-S-99;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Dodm  Na  FR-4410-FA-08] 

Announcement  of  Funding  Awards  for 
Fiscal  Ysar  1999  HIspanio-Sarving 
institutions  Assisting  Communitias 


AOBUCY:  Office  of  the  Assistant 

Secretary  for  Policy  Development  and 

Research.  HUD. 

ACTION:  Annoimcement  of  funding 

awards. 


r:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  D^elopment 
Reform  Act  of  1989,  this  document 
notifies  the  public  of  funding  awards  for 
Fiscal  Year  1999  Hispanic-serving 
Institutions  Assisting  Communities 
Program.  The  purpose  of  this  document 
is  to  announce  the  names  and  addresses 
of  the  award  winners  and  the  amount  of 
the  awards  which  are  to  be  used  to  help 
Hispanic-serving  Institutions  of  Higher 
Education  expand  their  role  and 
efiiactiveness  in  addressing  community 
development  needs  in  their  localities, 
ccmsistent  with  the  purposes  of  HUD's 
Community  Development  Block  (kant 
program  (CDBG). 

FOR  RJRTMSI  IHtOmumOH  CONTACT:  Jane 
Karadbil,  Office  of  University 
Paitnerahips,  U.S.  Department  of 
Housing  and  Urban  ENsvelopment,  Room 
8110. 451  Seventh  Street,  SW, 
Washington.  DC  20410.  telephone  (202) 
708-1537.  extension  5918.  To  provide 
service  for  persons  who  are  hearing-or- 
speech-impaired,  this  niunber  may  be 
reached  via  TTY  by  Dialing  the  Federal 
Infionnation  Relay  Service  on  1-800- 
877-TTY,  1-800-877-8339.  or  202- 
708-1455.  (Telephone  number,  other 
than  "800"  TTY  numbers  are  not  toll 
free.) 

SUPPLEMENTARY  MFOMIATION:  The 
Hispanic-serving  Institutions  Assisting 
Communities  Program  (HSIAC)  was 
enacted  under  section  107  of  the  CDBG 
appropriation  for  fiscal  year  1999.  as 
part  of  the  "Veterans  Administration. 
HUD  and  Independent  Agencies 
Appropriations  Act  of  1999"  (Pub.  L 
105-276.  approved  October  21. 1998) 
and  is  administered  by  the  Office  of 
University  Partnerships  under  the 
Assistant  Secretary  for  Policy 
Development  and  Research.  In  addition 
to  this  program,  the  Office  of  University 
Partnerships  administers  HUD's  ongoing 
grant  programs  to  institutions  of  higher 
education  as  well  as  creates  initiatives 
through  which  colleges  and  universities 
can  bring  their  traditional  missions  of 
teaching,  research,  service,  and  outreach 


to  bear  on  the  pressing  local  problems 
in  their  communities. 

The  Hispanic-serving  Institutions 
Assisting  Commimities  Program 
provides  funds  for  a  wide  range  of 
CDBG-eligible  activities  including 
housing  rehabilitation  and  financing, 
property  demolition  or  acquisition, 
public  facihties.  economic 
development,  business 
entrepreneurship.  and  fair  housing 
programs.  On  February  26. 1999  (64  FR 
9671)  HUD  published  a  Notice  of 
Funding  Availability  (NOFA) 
announcing  the  availability  of  $5.65 
million  in  Fiscal  Year  1999  funds  for  the 
Hispanic-serving  Institutions  Assisting 
Commimities  Program.  The  Department 
reviewed,  evaluated  and  scored  the 
applications  received  based  on  the 
criteria  in  the  NOFA.  As  a  result.  HUD 
14  applications  were  funded.  These 
grants,  with  their  grant  amoimts  are 
identified  below. 

The  Catalog  Federal  Domestic 
Assistance  number  for  this  program  is 
14.514. 

In  accordance  with  section  102(a) 
(4)(C)  of  the  Department  of  Housing  and 
Urban  Development  Reform  Act  of  1989 
(103  Stat.  1987.  42  U.S.C.  3545).  the 
Department  is  publishing  details 
concerning  the  recipients  of  funding 
awards,  as  follows: 

List  of  Awardees  for  Grant  Assistance 
Under  the  FY  1999  Hispanic-Senring 
Inatitntimis  Asaiating  Conuniinities 
Program  Funding  Competition,  by 
Name  and  Addros 

NewEn^and 

1.  Northern  Essex  Community 
College,  Dr.  Katherine  Rodger,  Northern 
Essex  Community  College,  45  Franklin 
Street,  Lawrence.  MA  01841.  (kant: 
$400,000. 

New  York/New  Jersey 

2.  Bronx  Community  College.  Carin 
Savage.  Bronx  Community  College. 
University  Avenue  and  181st  Street. 
Bronx,  NY  10453.  Grant:  $400,000. 

3.  Passaic  Coimty  Community 
College,  Todd  Soiber,  Passaic  County 
Community  College,  One  College 
Boulevard,  Paterson,  NJ  07505.  Grant: 
$400,000. 

Southeast/Caribhean 

4.  Barry  University,  Dr.  Jacqueline 
Mondros,  Barry  University.  11300 
Northeast  2nd  Avenue.  Miami  Shores. 
FL  33161.  Grant:  $399,999. 

5.  Florida  International  University. 
Dr.  M.A.  Ebadian.  Florida  International 
University.  University  Park  Campus. 
EAS  2100,  Miami.  FL  33199.  Grant: 
$400,000. 


6.  University  of  Puerto  Rico-Rio 
Piedras  Campus,  Consuelo  Figueras. 
University  of  Puerto  Rico-Rio  Piedras 
Campus.  P.O.  Box  23302.  San  Juan.  PR 
00931.  Grant:  $399,557. 

Southwest 

7.  New  Mexico  State  University,  Dr. 
Keith  Mandabach,  New  Mexico  State 
University.  Box  30003.  MSC  3AG.  Las 
Cruces,  NM  88003.  Grant:  $370,451. 

8.  St.  Philip's  College.  Dr.  Federico 
Zaragoza.  St.  Philip's  College.  1801 
Martin  Luther  King  Drive.  San  Antonio, 
TX  78203.  (kant:  $397,867. 

9.  University  of  Texas-Pan  American. 
Dr.  Roland  Arriola,  University  of  Texas- 
Pan  American.  1201  W.  University 
Drive.  Edinburg.  TX  78539.  GtwA: 
$398,900.      . 

10.  Western  New  Mexico  University. 
Donna  Rees.  Western  New  Mexico 
University.  P.O.  Box  680.  Silver  Qty, 
NM  88062.  Grant:  $334,878. 

Rocky  Mountains 

11.  Adams  State  College.  Mary 
Hofhnan.  Adams  State  College.  208 
Edgemont.  Alamosa,  CO  81102.  (kant: 
$342,310. 

Pacific/Hawaii 

12.  Gavilan  College,  Susan  Murphey 
Patereau.  Gavilan  College.  5055  Santa 
Teresa.  Blvd..  Gilroy.  CA  95020.  Grant: 
$399,953. 

13.  Pima  Coimty  Community  College. 
Stan  Steinman.  Pima  County 
Community  College.  4905C  East 
Broadway  Blvd..  *117.  Tucson.  AZ 
85709.  Grant:  $399,960. 

14.  Santa  Ana  College.  Dr.  Sara 
Lundquist.  Santa  Ana  College.  1530  W. 
17th  Street.  Santa  Ana.  CA  92706. 
Grant:  $400,000. 

Dated:  September  29, 1999. 
Lawrenoe  L.  TliomiMon, 

Deputy  Assistant  Secretary  for  Policy 

Development. 

(FR  Doc  99-25938  Filed  10-5-99;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Assistant  Secretary 
Water  and  Science 

Central  Utah  Project  Completion  Act; 
Notice  of  Availability  of  the  Record  of 
Decision  on  ttie  Diamond  Fork  System 
Hnal  Supplement  to  tiie  Rnai 
Environmental  impact  Statement 
Documenting  the  Department  of 
Interior's  Approval  for  the  Central  Utah 
Water  Conaervancy  District  To 
Proceed  With  the  Construction  of  the 
Proposed  Action  Alternative 

agency:  Office  of  the  Assistant 
Secretary— Water  and  Science. 
Department  of  the  Interior. 
ACTION:  Notice  of  availability  of  the 
Record  of  Decision  on  the  Diamond 
Fork  System  Final  Supplement  to  the 
Final  &ivironmental  Impact  Statement. 

summary:  On  September  29, 1999,  Mark 
Schaefer,  Deputy  Assistant  Secretary — 
Water  and  Science,  Department  of  the 
Interior  (Interior),  signed  the  Record  of 
Decision  (ROD)  which  documents  the 
selection  of  the  Proposed  Action 
Alternative  as  presented  in  the  Diamond 
Folk  System  Final  Supplement  to  the 
Final  fiivironmental  Impact  Statement 
(FS-FHS),  INT  FES  99-25,  filed  July  1. 
1999.  The  ROD  also  approves  the 
Central  Utah  Water  Conservancy  District 
(CUWCD)  proceeding  with  construction 
of  the  Diamond  Fork  System,  in 
accordance  with  statutory  and 
contractual  obligations.  The  following 
features  will  be  constructed  as  part  of 
the  Proposed  Action:  (1)  Sixth  Water 
Connection,  (2)  Tanner  Ridge  Tunnel, 
(3)  Diamond  Foric  Siphon.  (4)  Red 
Mountain  Tunnel,  (5)  Red  Hollow 
Pipeline,  (6)  Diamond  Foric  Creek 
OuUet,  (7)  Spanish  Fork  River  Outlet, 
and  (8)  possible  modifications  to 
Spanish  Fork  River  diversion  dams.  The 
ROD  acknowledged  that  value 
engineering  studies  would  be  conducted 
that  could  result  in  minor  modifications 
to  the  physical  fedlities  to  further 
reduce  environmental  impacts  and 
reduoB  construction  costs. 

The  Proposed  Action  specifically 
fulfills  project  needs  to:  (1)  Maintain  the 
statutorily  mandated  minimum  flows  in 
Sixth  Water  Creek  and  Diamond  Fork 
Creek;  (2)  implement  Interior's 
environmental  commitments  on  the 
Diamond  Forii  Pipeline  fiom  the  1995 
ROD,  which  includes  but  is  not  limited 
to  removing  high  flows  brought  over 
from  Stravraerry  Reservoir  into  the  Sixth 
Water  and  Diamond  Foric  creek 
drainages:  (3)  meet  the  CUWCD's  M&I 
water  contract\ial  commitments  to  Salt 
•  Lake,  Utah  and  Wasatch  Counties,  by 


conveying  Bonneville  Unit  water  to 
Utah  Lake  for  exchange  to  Jordanelle 
Reservoir;  and  (4)  provide  the  Utah 
Reclamation  Mitigation  and 
Conservation  Commission  (Mitigation 
Commission)  the  opportxmity  and 
flexibility  for  futiire  restoration  of 
aquatic  and  riparian  habitat  in  Sixth 
Water  and  Diamond  Fork  Creeks  to 
protect  water  quality  and  threatened 
species  in  Diamond  Fork  Creek. 

The  FS-^^HS  for  the  Diamond  Fork 
System,  considered  alternatives  to 
complete  the  Diamond  Fork  System  as 
mandated  in  section  302(a)(6)  of  the 
Central  Utah  Project  Completion  Act 
(CUPCA).  Interior,  the  Mitigation 
Commission,  and  CUWCD  served  as  the 
Joint  Lead  Agencdes  in  the  preparation 
of  the  NEPA  compliance  doaunents. 

During  preparation  of  the  FEIS, 
CUWCD  consulted  formally  on  listed 
species  vnth  the  U.S.  Fish  and  Wildlife 
Service  (USFWS)  under  §  7  of  the 
Endangered  Species  Act  (16  U.S.CA. 
sections  1531  to  1544,  as  amended).  A 
draft  Biological  Opinion  was  issued 
which  evaluated  project  impacts  on  the 
June  sucker  and  Ute  ladies'  tress.  The 
Opinion  coriHuded  the  Proposed  Action 
would  not  afiiect  the  bald  eagle  or 
peregrine  falcon.  The  Biological 
Opinion  also  included  a  list  of 
recommendations  which  if  agreed  to 
and  implemented  by  the  Joint-Lead 
Agencies,  will  result  in  a  non-jeopardy 
Biological  Opinion.  The  Joint-Lead 
Agencies  have  included  these 
recommendations  as  environmental 
commitments  in  the  ROD.  A  final 
Biological  Opinioiv'^as  issued  by  the 
USFWS  on  August  24, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  on  matters 
related  to  this  Federal  Register  notice 
can  be  obtained  at  the  address  and 
telephone  niunber  set  forth  below:  Mr. 
Reed  Murray,  Program  Coordinator, 
CUP  Completion  Act  Office,  Department 
of  the  Interior,  302  East  1860  South, 
Provo,  UT  84606-6154:  Telephone: 
(801)  379-1237,  E-mail: 
rmurray®uc.usbr.gov. 

Dated:  September  30, 1999. 
Ronald  Johnston, 

Program  Director,  Department  of  the  Interior. 
[FR  Doc.  99-25964  Filed  10-5-99;  8:45  am] 
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DEPARTRIENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  AppUcations  for 
Permtt 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 


activities  with  endangered  species.  This 
notice  is  provided  piusuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.y. 

Applicant:  Ray  Boyd,  Lakeland,  TN, 
PRT-017174. 

The  applicant  requests  a  permit  to 
import  the  sport-himted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 

!>rogram  of  the  Republic  of  South  Afirica, 
or  tiie  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Frank  Tosta,  Modesto,  CA, 
PRT-018004. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pyargus 
dorcas)  culled  from  a  captive  bend 
maintained  imder  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Cincnnnati  Zoo  and 
Botanical  Garden,  Cincinnati,  OH,  PRT- 
011866. 

The  applicant  requests  a  permit  to 
import  one  wild-b<»n  male  Chinese 
giant  salamander  [Andrias  davidianus) 
from  the  Rotterdam  Zoo,  Netherlands, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species  through  captive 
propagation. 

Applicant:  University  of  Wisconsin, 
Madison,  WI,  PRT-014946. 

The  applicant  requests  a  permit  to 
export  two  male  and  two  fnnale 
captive-bom  Cottcm-top  tamarins 
[Saguinus  oedipus)  to  the  Crystal 
Gardens  Zoo,  Victoria,  Briti^ 
Colimibia,  Canada,  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species  through  zoological  display  and 
conservation  educ:ation. 

Applicant:  Rare  Feline  Breeding 
Center,  Center  Hill,  FL,  PRT-012014. 

The  applicant  requests  a  permit  to  sell 
in  foreign  c:ommerce  one  male  and  one 
female  tiger  (Panthera  tigris)  to  Jinan 
Zoological  Gardens  in  Shandong 
Province,  China,  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species  through  propagation  and 
conservation  education. 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  marine  mammals.  The 
application  was  submitted  to  satisfy 
requirements  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  and  the  regulations 
governing  marine  mammals  (50  CFR 
18). 

Applicant:  Carlton  Goldthwaite, 
Raleigh,  NC,  PRT-017856 

The  applicant  requests  a  prermit  to 
import  a  polar  bear  (L^rsus  maritimus) 
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sport-hunted  from  the  Lancaster  Sound 
polar  bear  population.  Northwest 
Territories,  Canada  for  personal  use. 

Applicant:  Dr.  Roy  A.  Schultz,  Avoca. 
lA,  PRT-017983 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport-hunted  from  the  Southern 
Beaufort  Sea  polar  bear  population. 
Northwest  Territories,  Canada  for 
personal  use. 

Concuiient  with  the  publication  of 
this  notice  in  the  Federal  Hegister.  the 
Office  of  Management  Authority  is 
forwarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  application, 
or  requests  for  a  public  hearing  on  this 
application  should  be  sent  to  the  U.S. 
Fish  and  Wildlifs  Service,  Office  of 
Management  Authority.  4401 N.  Fairfax 
Drive,  Room  700.  ArUngton,  Virginia 
22203.  telephone  703/35^-2104  or  Cax 
703/358-2281.  and  must  be  received 
within  30  days  of  the  date  of  publication 
of  this  notice.  An3r(me  requesting  a 
hearing  should  give  specific  reasons 
why  a  heering  would  be  appropriate. 
The  holding  of  such  a  hearing  is  at  the 
discredon  of  the  Director. 

Documents  and  other  information 
submitted  for  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  to  the  U.S. 
Fish  and  Wildlife  Service.  Office  of 
Management  Authority.  4401  North 
Fairfax  Drive.  Room  700.  Arlington. 
Virginia  22203.  Phone  (703)  358-2104 
or  Fax  (703)  358-2281. 

Dated:  Octoberl.  199S. 


Acting  Chief,  Branch  ofPnmits.  Office  of 

hkuagBotent  Authority. 

(FR  Doc  99-26064  Filed  lO-S-99: 8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Ftah  and  wnidllfa  Sarvlc* 

AvaHaMHty  of  an  Environmental 
AaMaamant  and  Raoalptof  an 
AppNoatlon  for  an  Ineldantal  Taka 
Pannit  for  tfw  A.  Taiehart  and  Son 
Eaparlo  Mining  Projact.  Ydo  County. 
CA 

AQBCV:  Fish  and  WUdlife  Service. 

Interior. 

ACnON:  Notice  of  availability  and 

receipt  of  application. 


r:  A.  Teichert  and  Son.  a 
subsidiary  of  Teichert.  Inc  (Applicant) 
has  applied  for  an  incidental  take 


permit  from  the  U.S.  Fish  and  Wildlife 
Service  (Service)  pursuant  to  section 
10(a)(1)(B)  of  the  Endangered  Species 
Act  of  1973.  as  amended.  The  Service 
proposes  to  approve  the  Applicant's 
Habitat  Conservation  Plan  and  issue  an 
incidental  take  permit  for  take  of  the 
valley  elderberry  longhom  beetle 
(beetle),  a  federally  listed  threatened 
species,  as  a  result  of  aggregate  mining 
activities  on  a  98-acre  site  in  Yolo 
County,  California.  Mitigation  and 
minimization  measures  outlined  in  the 
Habitat  Conservation  Plan  would  offset 
impacts  to  a  small,  isolated  stand  of 
beetie  habitat,  four  elderberry  shrubs,  by 
transplanting  the  shrubs  to  an  existing 
large  habitat  block  that  is  specifically 
managed  and  monitored  for  the  species' 
long-term  survival.  This  notice  advises 
the  public  that  the  Service  has  opened 
the  comment  period  on  the  permit 
application  and  the  draft  Environmental 
Assessment  The  permit  application 
includes  the  Appucant's  Habitat 
Conservation  Plan.  The  Service  will 
evaluate  the  application,  associated- 
documents,  and  comments  submitted 
thereon  to  determine  whether  the 
application  meets  the  requitements  of 
National  Environmental  Policy  Act 
regulations  and  section  10(a)  of 
Endangered  Species  Act  If  it  is 
determined  that  the  requirements  are 
met,  the  requested  permit  will  be  issued 
for  the  incidental  take  of  beeties  subject 
to  the  provisions  of  the  Applicant's 
Habitat  Conservation  Plan.  The  final 
National  Environmental  Policy  Act  and 
permit  determinations  will  not  oe 
completed  until  after  the  end  of  a  30- 
day  comment  period  and  will  fully 
consider  all  comments  received.  The 
Service  will  also  evaluate  whether  the 
issuance  of  the  requested  permit 
complies  with  section  7  of  the 
Endangered  Species  Act  by  conducting 
an  intra-Service  section  7  consultation. 
The  resulting  section  7  biological 
opinion,  in  combination  with  the  above 
types  of  evaluation  requirements,  will 
be  used  in  the  final  analysis  to 
determine  whether  or  not  to  issue  the 
requested  permit 

DATES:  Writien  comments  should  be 
received  on  or  before  November  5. 1999. 
A00RCS8E8:  Comments  should  be 
addressed  to  Wayne  White.  Field 
Supervisor.  U.S.  Fish  and  Wildlife 
Service.  2800  Cottage  Way.  Sacramento, 
California  95821-6340.  Comments  may 
also  be  sent  via  facsimile  to  (916)  414- 
6714. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Berryman.  Fish  and  Wildlife 
Biologist,  at  the  above  address: 
telephone  (916)  414-6600. 
SUPPLEMENTARY  INFORMATION: 


Availability  of  Documents 

Individuals  wishing  to  obtain  copies 
of  the  application  or  Environmental 
Assessment  for  review  should 
immediately  contact  the  Sacramento 
Fish  and  Wildlife  Office  at  the  address 
above.  Documents  will  also  be  available 
for  public  inspection,  by  appointment, 
during  normal  hours  at  the  above 
address. 

Background 

Section  9  of  the  Endangered  Species 
Act  and  Federal  regulations  prohibit  the 
"taking"  of  a  species  listed  as 
endangered  or  threatened.  However,  the 
Service  may.  under  limited 
circumstances,  issue  permits  to  take 
listed  species  incidental  to.  and  not  the 
purpose  of.  otherwise  lawful  activities. 
Regulations  governing  permits  for 
threatened  species  are  promulgated  in 
50  CFR  17.32;  regulations  governing 
permits  for  endangered  species  are 
promulgated  in  50  CFR  17.22. 

As  sfwcified  by  the  Endangered 
Species  Act.  permitied  take  must  be 
"hiddental  to.  and  not  the  purpose  of. 
the  carrying  out  of  an  otherwise  lawful 
activity."  In  mdet  to  obtain  an 
incidental  take  permit,  the  applicant 
must  submit,  in  part,  a  conservation 

Elan  specifying  "the  impact  which  will 
kely  result  from  sudi  taking;  what 
steps  the  applicant  will  take  to 
minimize  and  mitigate  such  impacts; 
and  the  funding  that  will  be  available  to 
implement  suc±  steps;  what  alternative 
actions  to  such  taking  the  applicant 
considered  and  reasOhs  why  such 
alternatives  are  not  being  utilized;  and 
such  other  measures  the  Secretary  (of 
the  U.S.  Department  of  the  Interior)  may 
require  as  being  necessary  or 
appropriate  for  purposes  of  the  plan." 
Inese  requirements  are  addressed  in  the 
Habitat  Conservation  Plan. 

The  Applicant  seeks  coverage  for  take 
of  the  federally  listed  valley  elderberry 
longhom  beetle  incidental  to  mining 
activity  for  the  Esparto  Mining  Project 
in  Yolo  County.  California.  The 
proposed  incidental  taking  woidd  occur 
on  a  98-8cre  site  in  Yolo  County 
California.  The  site  suppcHts  four  blue 
elderberry  shrubs,  whidi  consti'tute 
beeUe  habitat,  that  could  potentially  be 
occupied  by  this  species.  The  proposed 
take  would  be  incidental  to  the  lawful 
activities  of  aggregate  extraction  and 
associated  activities  (e.g.,  material 
conveyance,  maintenance,  and 
reclamation). 

To  mitigate  for  impacts  that  would 
restdt  from  the  removal  of  the  four 
valley  elderberry  shrubs.  Teichert 
proposes  to  transplant  the  four 
elderberry  shrubs  to  an  existing 
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mitigation  site  along  Cache  Creek  in 
Yolo  County.  Additionally,  Teichert 
will  achieve  a  2:1  mitigation  ratio, 
consistent  with  Service  mitigation 
guidelines,  by  designating,  maintaining, 
and  monitoring  22  elderberry 
replacement  seedlings  with  associated 
native  plants.  The  habitat  at  the 
mitigation  site  is  contiguous  with  a  lai^e 
habitat  block  along  Cadie  Creek  that  is 
known  to  support  the  beetle,  and  is 
likely  to  be  able  to  support  this  species 
on  a  long-term  basis.  Additional 
information  on  the  mitigation  site  is 
included  in  the  Habitat  Conservation 
Plan. 

The  proposed  action  addressed  in  the 
Environmental  Assessment  is  the 
issuance  of  a  permit  by  the  Service  to 
allow  the  incidental  take  of  beetles 
incidental  to  the  Esparto  Mining  Project. 
The  Enviroimiental  Assessment  focuses 
on  the  potential  impacts  on  the  beetle 
that  may  result  from  issiiance  of  a 
section  10(a)(1)(B)  permit  and 
implementation  of  the  Habitat 
Conservation  Plan.  Impacts  on  otl^gr 
resources  (geology,  hydrology,  cultiu«l 
resources,  land  use  and  socioeconomics, 
traffic,  air  quality,  and  noise)  are 
discussed  in  detail  in  the  Environmental 
bnpact  Report  for  the  Esparto  Mining 
Project  and  are  summarized  in  this 
Enviroimiental  Assessment.  The  mining 
project -would  be  able  to  proceed  and 
would  have  similar  enviroimiental 
impacts  to  resources  other  than  beetles 
regardless  of  whether  the  incidental  take 
permit  is  issued.  The  Proposed  Action 
would  result  in  cumulatively  significant 
impacts  to  beetles,  but  these  impacts 
would  be  fully  o%et  through  the 
mitigation  measures  described  above. 

Two  alternatives  were  considered  in 
the  Environmental  Assessment:  the 
proposed  action  of  issuance  of  an 
incidental  take  permit  and  a  no  action 
alternative.  In  the  no  action  alternative, 
no  incidental  take  permit  would  be 
issued  and  the  elderberry  shrubs  would 
be  avoided  during  mining  operations. 
No  off-site  alternatives  were  considered 
in  the  Environmental  Assessment 
because  Yolo  County  has  already 
approved  the  Esparto  Mining  Project 
and  Phase  I  mining  has  already 
commenced. 

All  interested  agencies,  organizations, 
and  individuals  are  urged  to  provide 
comments  on  the  permit  application 
and  Environmental  Assessment.  All 
comments  received  by  the  closing  date 
will  be  considered  in  finalizing  National 
Environmental  Policy  Act  compliance 
and  permit  issuance  or  denial.  The 
Service  will  publish  a  record  on  its  final 
action  in  ^e  Federal  Register. 


Dated:  September  27, 1999. 
Elizabetfa  H.  Steven, 
Deputy  Manager,  California/Nevada 
Operations  Office,  Sacramento,  California. 
(FR  Doc.  99-25926  Filed  10-5-99;  8:45  am] 
BILUNQ  CODE  4310-66-P 

DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

isauanca  of  Parmit  for  Marina 
Mammala 

On  July  8, 1999,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
64,  No.  130,  Page  36890,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  John  F.  Babler, 
Mahtomedi,  MN  for  a  permit  (PRT- 
014002)  to  import  one  polar  bear  [Ursu 
maritiinus)  trophy  taken  from  the 
Southern  Beaufort  Sea  population, 
Canada  for  personal  use. 

Notice  is  nereby  given  that  on  August 
16, 1999,  as  author^ed  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  thereiiL 

On  May  13, 1999,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
64,  No.  92,  Page  25898,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Joseph  R. 
Zbysld,  Englewood,  CO,  for  a  permit 
(PRT-011393)  to  import  one  polar  bear 
(Ursus  maritimus)  trophy  taken  from  the 
Southern  Beaufort  Sea  population, 
Canada  for  personal  use. 

Notice  is  nereby  given  that  on  August 
16, 1999,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildhfs  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

Dociiments  and  other  information 
submitted  for  these  appUcations  are 
available  for  review  by  any  party  who 
submits  a  written  request  to  the  U.S. 
Fish  and  WildUfe  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203.  Phone  (703)  358-2104 
or  Fax  (703)  358-2281. 

Dated:  October  1, 1999. 
Kristm  Nelson, 

Acting  Chief.  Branch  of  Permits,  Office  of 
Management  Authority. 

Documents  and  other  information 
submitted  with  the  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 


party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the  above 
addrcMSS  within  30  days  of  the  date  of 
pubUcation  of  this  notice. 

(PR  Doc.  99-26063  Filed  10-5-99;  8:45  am] 
■UMQ  CCOE  4310-a6-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managamant 
[NN-03O-0e-104O-00] 

Availability  of  Four  Draft  Riparian  and 
Aquatic  Habitat  Managamant  Plan 
Environmental  Impact  Statamanta 
(DEISa)  and  PoaaRila  Raaourea 
Managamant  Plan  Amandmanta 
(RMPAa) 

The  Four  documents  are  for 

(1)  The  Taos  Field  Office, 

(2)  The  Farmington  Field  Office, 

(3)  The  Rio  Puerco  Area  of  the 
Albuquerque  Field  Office,  and 

(4)  The  Mimbres  Area  of  the  Las 
Cruces  Field  Office. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  availability,  public 

open  house  and  public  hearing 

schedule. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  annoimces  the 
availabihty  of  four  Draft  Riparian  and 
Aquatic  Habitat  Management  Plan 
Environmental  Impact  Statements 
(DEISs)  and  Possible  Resource 
Management  Plan  Amendments 
(RMPAs).  The  four  documents  are  for 
Taos  Field  Office,  Farmington  Field 
Office,  the  Rio  Puerco  Area  of  the 
Albuquerque  Field  Office  and  the 
Mimbres  Area  of  the  Las  Cruces  Field 
Office.  The  draft  docimients  analyzed 
the  efiiects  of  the  three  alternatives  in 
each  of  the  four  documents.  The 
alternatives  analyze  different  methods 
for  restoring  and  protecting  riparian 
habitats  under  the  jurisdiction  of  the 
Bureau  of  Land  Management.  We  would 
very  much  appreciate  your  review  and 
submission  of  comments  on  the  Drafts 
so  that  we  can  include  your 
contributions  in  the  preparation  of  the 
Finals  of  these  four  documents.  The 
alternative  selected  for  implementation 
following  review  and  analysis  of 
comments  received  on  the  Draft  EIS  will 
be  described  as  the  Riparian  and 
Aquatic  Habitat  Management  Plan  in 
each  of  the  respective  Final  EISs. 
If  an  alternative  is  selected  that 
requires  the  amendment  of  the 
respective  Resource  Management  Plans 
these  Draft  documents  would  be  used  to 
satisfy  the  RMPA  requirement.  To  that 
end  the  public  comment  period  is 
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scheduled  for  ninety  (90)  days,  which  is 
the  mifiitniiin  required  for  an  RMPA 
process.  At  the  end  of  this  process,  if  an 
alternative  is  selected  that  requires  it, 
the  BLM  plans  to  amend  the  RMPs  for 
which  they  apply.  The  ninety  (90)  day 
public  conunent  period  starts  October 
15. 1999  and  ends  on  January  12.  2000 
fior  the  four  draft  documents. 

Notice  is  also  given  that  public  open 
houses  and  public  hearings  will  be  held 
for  the  four  documents.  "Hie  open 
houses  will  held  from  6:00  p.m.  to  7KX) 
p  jn.  with  BLM  staff  present  to  discuss 
and  answer  questions.  The  open  houses 
will  be  held  one  hour  before  the  start  of 
each  of  the  public  hearings.  The  public 
hearings  will  be  held  be^uiing  at  7:00 
pm  and  will  continue  until  those  signed 
up  to  speak  have  had  an  opportunity  to 
do  so.  The  public  hearings  are  held  to 
seek  public  comment  on  the  adequacy 
of  the  four  Draft  dociunents  including 
ahnnatives  and  the  impacts  of  those 
ahematives. 

DATM:  Open  houses  and  public  hearings 
are  scheduled  as  follows: 
November  15, 1999  at  the  BLM  Taos 
Field  OfBce.  226  Cruz  Aha  Road. 
Taos,  NM.  Open  House  6:00  p.m.  to 
7KX)  p.m..  Public  Hearing  begin  at 
7:00  pjn.  for  the  Draft  Taos  Field 
Office  Riparian  and  Aquatic  Habitat 
Management  Plan  Environmental 
Impact  Statement  (ISIS)  and  Possible 
Resource  Management  Plan 
Amendment  (RMPA). 
November  16. 1999  at  Qvic  Center,  200 
West  Arrington.  Farmington,  NM., 
Open  House  6:00  pan.  to  7:00  p.m.. 
Public  Hearing  begin  at  7:00  pm.  for 
the  Draft  Fam^ngton  Field  Office 
Ripuian  and  Aquatic  Habitat 
Management  Plan  Environmental 
Impact  Statement  (DEIS)  and  Possible 
Resource  Management  Plan 
Amendment  (RMPA). 
Novonber  17, 1999  at  Cuba  High 
Sdiool,  50  County  Road  13.  Cuba. 
NM.,  G^pen  House  6:00  p.m.  to  7:00 
p^m..  Public  Hearing  begin  at  7:00  pm. 
for  the  Draft  Albuquerque  Field  Office 
Riparian  and  Aquatic  Habitat 
Management  Plan  Environmental 
Impact  Statement  (DEIS)  and  Possible 
Resource  Management  Plan 
Amendment  (RMPA). 
November  18. 1999  at  the  BLM 
Albuquerque  Field  Office,  435 
M(mtano  NE,  Albuquerque,  NM.. 
Open  House  6:00  p.m.  to  7:00  p.m., 
Public  Hearing  begin  at  7:00  p.m.  for 
the  Draft  Albuquerque  Field  Office 
RiJMffian  and  Aquatic  Habitat 
Management  Plan  Environmental 
Impact  Statement  PEIS)  and  Possible 
Resource  Management  Plan 
Amendment  (RMPA). 


November  22, 1999  at  the  Lordsburg 
Civic  Center.  313  East  4th  Street, 
Lordsburg,  NM,  Open  House  6:00 
p.m.  to  7K)0  p.m.,  Pubhc  Hearing 
begin  at  7:00  p.m.  for  the  Draft  Las 
Cruces  Field  Office  Riparian  and 
Aquatic  Habitat  Management  Plan 
Environmental  Impact  Statement 
(DEIS)  and  Possible  Resource 
Management  Plan  Amendment 
(RMPA). 
November  23, 1999  at  Las  Cruces  Field 
Office,  1800  Marquess,  Las  Cruces, 
NM.  Open  House  6:00  pjn.  to  7:00 
p.m..  Public  Hearing  b^in  at  7:00 
p.m.  for  the  Draft  Las  Cruces  Field 
Office  Riparian  and  Aquatic  Habitat 
Management  Plan  Envkonmental 
Impact  Statement  PEIS)  and  Possible 
Resource  Management  Plan 
Amendment  (RMPA). 
AOORCSSes:  Written  comments  on  the 
Draft  documents  should  be  sent  as 
follows: 

Comment  on  the  Draft  Taos  Field 
Office  Riparian  and  Aquatic  Habitat 
Management  Plan  and  Possible  RMP 
Amendment  should  be  sent  to:  Taos 
Field  Office,  Taos  HMP/EIS/RMPA 
Team  Leader,  226  Crux  Alta  Road.  Taos, 
NM  87571-5983. 

Comment  on  the  Draft  Farmington 
Field  Office  Riparian  and  Aquatic 
Habitat  Management  Plan  aiid  Possible 
RMP  Amendment  should  be  sent  to: 
Farmington  Field  Office.  Farmington 
HMP/EIS/RMPA  Team  Leader.  1235  La 
Plata  Highway.  Farmington.  NM  87401- 
1808. 

Comment  on  the  Draft  Albuquerque 
Field  Office  Riparian  and  Aquatic 
Habitat  Management  Plan  and  Possible 
RMP  Amendment  should  be  sent  to: 
Albuquerque  Field  Office,  Rio  Puerco 
HMP/EIS/RMPA  Team  Leader.  435 
Montano  Road.  NE,  Albuquerque.  NM 
87107-4935. 

Comment  on  the  Draft  Las  Cruces 
Field  Office  Riparian  and  Aquatic 
Habitat  Management  Plan  And  Possible 
RMP  Amendment  should  be  sent  to:  Las 
Cruces  Field  Office,  Mimbres  HMP/EIS/ 
RMPA  Team  Leader,  1800  Marquess 
Street,  Las  Cruces,  NM  88005-3371. 
Comments,  including  names  and 
street  addresses  of  respondents,  will  be 
available  for  public  review  at  the  above 
address  during  regiUar  business  hours 
(8:00  am  to  4:30  pm)  Monday  through 
Friday,  except  holidays,  and  may  be 
published  as  part  of  the  EIS  and 
possible  RMPA.  Individual  respondents 
may  request  confidentiahty.  If  you  wish 
to  withhold  your  name  or  street  address 
from  public  review  or  from  disclosiue 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comments. 


Such  request  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
fix>m  organizations  or  biisinesses,  and 
bom  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

FOR  FURTHER  INFORMATION  CONTACT: 

(1)  Taos  Field  Office-4>am  Herrera— 
505-751-4705. 

(2)  Farmington  Field  Office— Bob 
Moore— 505-599-6311. 

(3)  Albuquerque  Field  Office — ^)im 
Silva— 505-761-8901. 

(4)  Las  Curces  Field  Offipe— Bill 
Merhege— 505-525-4369. 
8UPPI.Be«TARY  MFORMATION:  The  four 
Draft  Riparian  and  Aouatic  Habitat 
Management  Plan  and  Environmental 
Impact  Statements  and  Possible  RMP 
Amendments  are  being  prepared  to 
provide  comprehensive  riparian  and 
aquatic  management  guidance  for 
restoring  and  protecting  riparian  habitat 
under  BLM  jurisdiction. 

Dated:  September  30, 1999. 
CamnF.GaC 
Acting  StatB  Dinctot. 
[FR  Doc  99-25963  Filed  10-5-9B:  8:45  am] 


INTERNATIONAL  TRADE 
COMMISSION 

pnvestigatlona  Nosi  701-TA-269-270 
(Review)  and  731-TA-311-317  and  379-980 
(Review)] 

BfMS  Sheet  and  Strip  From  Brazil, 
Canadai  Franoai  Glannany,  Italy,  Japan, 
Koraa,  Tha  Netherlands  and  Sweden 

AQBICY:  United  States  International 
Trade  Commission. 

ACTION:  Revised  schedule  for  the  subject 
five-year  reviews. 

EFFECTIVE  DATE:  September  28, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  Seiger  (202-205-3183).  Office 
of  Investigations.  U.S.  International 
Trade  Commission.  500  E  Street  SW., 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  vtdth  mobility 
impairments  who  wrill  need  special 
assistance  in  gaining  access  to  the 
Commission  ^ould  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMBirARY  INFORMATION:  Effective 
July  12. 1999,  the  Commission 
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established  a  schedule  for  the  conduct 
of  the  subject  five-year  reviews  (64  FR 
38688,  July  19, 1999).  The  Conunission 
has  determined  to  exercise  its  authority 
to  extend  the  review  period  by  up  to  90 
days  pursuant  to  19  U.S.C. 
167S(c)(5)(B),  and  is  he^by  revising  its 
schedule. 

The  Commission's  new  schedule  for 
the  five-year  reviews  is  as  follows:  The 
prehearing  staff  report  will  be  placed  in 
the  nonpublic  record  on  December  14, 
1999;  the  deadline  for  filing  prehearing 
briefs  is  December  23, 1999;  requests  to 
appear  at  the  hearing  must  be  filed  with 
the  Secretary  to  the  Commission  not 
later  than  December  29, 1999;  the 
prehearing  conference  will  be  held  at 
the  U.S.  International  Trade 
Commission  Building  at  9:30  a.m.  on 
January  3,  2000;  the  hearing  will  be  held 
at  the  U.S.  International  Trade 
Commission  Building  at  9:30  a.m.  on 
January  6,  2000;  the  deadline  for  filing 
posthearing  briefe  is  January  14,  2000; 
the  Commission  will  make  its  final 
release  of  information  on  January  28, 
2000;  and  final  party  comments  are  due 
on  February  1, 2000. 

For  further  information  concerning 
these  five-year  reviews  see  the 
Commission's  notice  dted  above  and 
the  Commission's  Riiles  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201).  and  part  207. 
subparts  A  and  C  (19  CFR  part  207). 

Anthoritjr:  These  five-year  reviews  are 
being  conducted  under  authority  of  title  VII 
of  the  Tariff  Act  of  1930;  this  notice  is 
published  pursuant  to  section  207.62  of  the 
Commission's  rules. 

Issued:  September  28, 1999. 

By  order  of  the  Commission. 
Danna  R.  Kodmka, 
Secretary. 

(FR  Doc.  9»-26041  Filed  10-5-99;  8:45  am] 
MUMS  OOOe  TOOO-Ot-P 


INTERNATIONAL  TRADE 
COMMISSION 

pnveetlgalions  Nos.  701-TA-265.  287 
and  268  (Raviewr),  731-TA-297-299 
(R«vi««»),  and  731-TA-304  and  305 
(Raviaw)] 

Certain  Cooking  Ware  From  China, 
Koraa,  Mexico,  and  Taiwan 

AGENCY:  United  States  hitemational 
Trade  Commission. 

ACTION:  Revised  schedule  for  the  subject 
five-year  reviews. 

EFFECTIVE  DATE:  September  29, 1999 
FOR  FURTHER  INFORMATION  CONTACT: 
Woodley  Timberlake  (202-205-3188). 
Office  of  Investigations,  U.S. 


International  Trade  Commission.  500  E 
Street  SW.  Washington,  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.u8itc.gov). 

SUPPLEMENTARY  INFORMATION:  Effective 
July  7, 1999.  the  Commission 
established  a  schedule  for  the  conduct 
of  the  subject  five-year  reviews  (64  FR 
38471.  July  16. 1999).  The  Commission 
has  determined  to  exercise  its  authority 
to  extend  the  review  period  by  up  to  90 
days  pursuant  to  19  U.S.C. 
1675(c)(5)(B).  and  is  hereby  revising  its 
schedule. 

The  Commission's  new  schedule  for 
the  five-year  reviews  is  as  follows:  the 
prehearing  staff  report  will  be  placed  in 
the  nonpubUc  record  on  December  21. 
1999;  the  deadline  for  filing  prehearing 
briefs  is  January  10.  2000;  requests  to 
appear  at  the  hearing  must  be  filed  with 
the  Secretary  to  the  Commission  not 
later  than  January  19,  2000;  the 
prehearing  conference  will  be  held  at 
the  U.S.  International  Trade 
Commission  Building  at  9:30  a.m.  on 
January  21.  2000;  the  hearing  will  be 
held  at  the  U.S.  International  Trade 
Commission  Building  at  9:30  a.m.  on 
January  27,  2000;  the  deadline  for  filing 
posthearing  briefs  is  February  7.  2000; 
the  Commission  will  make  its  final 
release  of  information  on  March  7,  2000; 
and  final  party  comments  are  due  on 
March  10.  2000. 

For  further  information  concerning 
these  five-year  reviews  see  the 
Commission's  notice  dted  above  and 
the  Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201).  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 

Authority  These  five-year  reviews  are 
being  conducted  under  authority  of  title  VII 
of  the  Tariff  Act  of  1930;  this  notice  is 
published  pursuant  to  section  207.62  of  the 
Commission's  rules. 

By  order  of  the  Conunission. 

Issued:  September  30, 1999. 
Donna  R.  Koefanks. 
Secretary. 

[FR  Doc.  99-26044  Filed  10-5-99;  8:45  am] 
BNJJNQ  COOE  TOW-OC-P 


INTERNATIONAL  TRADE 
COMMISSION 

pnveedgadon*  Noe.  731-TA-406  and  408 


Eiectrolyttc  Manganeee  Dioxide  From 
Qreace  and  Japan 

AGBICY:  United  States  hitemational 
Trade  Commission. 
ACTION:  Schedtiling  of  full  five-year 
reviews  concerning  the  antidumping 
duty  orders  on  electrolytic  manganese 
dioxide  from  Greece  and  Japan. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  full  reviews 
pursuant  to  section  751(c)(S)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1675(c)(5)) 
(the  Act)  to  determine  whether 
revocation  of  the  antidimiping  duty 
orders  on  electrolytic  manganese 
dioxide  from  Greece  and  Japan  would 
be  likely  to  lead  to  continuation  or 
recurrence  of  material  injury.  For 
further  information  concerning  the 
conduct  of  these  reviews  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201).  and  part  207, 
subparts  A.  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpiart  F  of  part  207,  are  pubUshed  at 
63  FR  30599,  June  5, 1998,  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 
EFFECTIVE  DATE:  September  28. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Luskin  (202-205-3189),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW. 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobiUty 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  (http:// 
www.usitc.gov). 
SUPPLEMENTARY  INFORMATION: 

Badcgroond. 

On  August  5, 1999,  the  Commission 
determined  that  responses  to  its  notices 
of  institution  of  the  subject  five-year 
reviews  were  such  that  full  reviews 
pursuant  to  section  751(c)(5)  of  the  Act 
should  proceed  (64  FR  46407,  August 
25, 1999).  A  record  of  the 
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Qpmmissioners'  votes  and  the 
Commission's  statement  on  adequacy 
are  available  from  the  Office  of  the 
Secretary  and  at  the  Commission's  web 
site. 

Paitidpation  in  the  Review  and  Public 
ServiceList 

Persons,  including  indxistrial  users  of 
the  subject  merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishing  to  participate  in  these  reviews 
as  parties  must  file  an  entry  of 
appearance  with  the  Secretary  to  the 
Commission,  as  provided  in  section 
201.11  of  the  Commission's  rules,  by  45 
days  after  publication  of  this  notice.  A 
party  that  filed  a  notice  of  appearance 
following  publication  of  the 
Commission's  notices  of  institution  of 
the  reviews  need  not  file  an  additional 
notice  of  appearance.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  these  rmriews. 

Limited  DiackMura  of  Bnsineaa 
Proprielaiy  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  these  reviews 
available  to  authorized  applicants  imder 
the  APO  issued  in  the  reviews,  provided 
that  the  application  is  made  by  45  days 
after  publication  of  this  notice. 
Authorized  applicants  must  represent 
interested  parties,  as  defined  by  19 
U.S.C  1677(9),  who  are  parties  to  the 
reviews.  A  party  granted  access  to  BPI 
following  publication  of  the 
Commission's  notices  of  institution  of 
the  reviews  need  not  reapply  for  such 
access.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

StafFReport 

The  prehearing  staff  report  in  these 
reviews  will  be  placed  in  the  nonpublic 
record  on  February  10, 1999,  and  a 
public  version  will  be  issued  thereafter, 
pursuant  to  section  207.64  of  the 
Commission's  rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  these  reviews 
beginning  at  9:30  a.m.  on  March  2,  2000, 
at  the  U.S.  International  Trade 
Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Seoetary  to  the 
Commission  on  or  before  February  24, 
2000.  A  nonparty  who  has  testimony 


that  may  aid  the  Commission's 
deliberations  may  request  permission  to 
present  a  short  statement  at  the  hearing. 
All  parties  and  nonparties  desiring  to 
appear  at  the  hearing  and  make  oral 
presentations  should  attend  a 
prehearing  conference  to  be  held  at  9:30 
a.m.  on  February  28,  2000,  at  the  U.S. 
International  Trade  Commission 
Building.  Oral  testimony  and  written 
materials  to  be  submitted  at  the  public 
hearing  are  governed  by  sections 
201.6(b)(2),  201.13(f),  207.24,  and 
207.66  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
presoit  a  portion  of  their  hearing 
testimony  in  camera  no  later  thui  7 
days  prior  to  the  date  of  the  hearing. 

Written  Submissions 

Each  party  to  the  reviews  may  submit 
a  prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  section  207.65  of  the 
Commission's  rules;  the  deadline  for 
filing  is  February  22,  2000.  Parties  may 
also  file  written  testimony  in  connection 
vidth  their  presentation  at  the  hearing,  as 
provided  in  section  207.24  of  the 
Commission's  rules,  and  posthearing 
briefis,  which  must  conform  with  the 
provisions  of  section  207.67  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  March  13, 
2000;  witness  testimony  must  be  filed 
no  later  than  three  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  reviews  may  suomit  a  written 
statement  of  information  pertinent  to 
the  subject  of  the  reviews  on  or  before 
March  13,  2000.  On  April  12,  2000,  the 
Commissicm  will  make  available  to 

Earties  all  information  on  which  they 
ave  not  had  an  opportunity  to 
comment.  Parties  may  submit  final 
comments  on  this  inrormation  on  or 
before  April  17,  2000,  but  such  final 
comments  must  not  contain  new  factual 
information  and  must  otherwise  comply 
with  section  207.68  of  the  Commission's 
rules.  All  written  submissions  must 
conform  with  the  provisions  of  section 
201.8  of  the  Commission's  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  dociunent  filed  by  a  party  to  the 
reviews  must  be  served  on  all  other 
parties  to  the  reviews  (as  identified  by 
either  the  public  or  BPI  service  list),  and 
a  certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 


document  for  filing  without  a  certificate ' 
of  service. 

Determination 

The  Commission  has  determined  to 
exercise  its  authority  to  extend  the 
review  period  by  up  to  90  days  pursuant 
to  19  U.S.C.  1675(c)(5)(B). 

Authority:  These  reviews  are  being 
conducted  under  authority  of  title  Vn  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.62  of  the 
Commission's  rules. 

Issued:  September  29, 1999. 

By  order  of  the  Commission. 
Onuui  R.  Koehnka, 
Secretary. 

[FR  Doc.  99-26043  Filed  10-5-99;  8:45  am) 
gHIBOT  OOOE ' 


INTERNATIONAL  TRADE 
COMMISSION 

Certain  Pip*  and  Tuba  From  Argentina, 
Brazil,  Canada,  Indta,  Koraa,  Mmico, 
Slngajwra,  Taiwan,  Thailand,  Turlcay, 
and  Vanaztiala  > 

AO0ICY:  United  States  International 
Trade  Commission. 
action:  Scheduling  of  full  five-year 
reviews  concerning  the  countervailing 
duty  and  antidumping  duty  orders  on 
certain  pipe  and  tube  from  Argentina, 
Brazil.  Canada,  India,  Korea,  Mexico, 
Singapore,  Taiwan,  "Thailand,  Tukey, 
and  Venezuela. 

summary:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  full  reviews 
pursuant  to  section  751(c)(5)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1675(c)(5)) 
(the  Act)  to  determine  whether 
revocation  of  the  countervailing  duty 
and  antidumping  duty  ordera  on  certain 
pipe  and  tube  from  Argentina,  Brazil, 
Qmada,  India,  Korea,  Mexico, 
Singapore,  Taiwan,  'Thailand,  Turkey, 
and  Venezuela  would  be  likely  to  lead 
to  continuation  or  recurrence  of  material 
injury.  For  further  information 
concerning  the  conduct  of  these  reviews 


■  The  products  and  investigation  numbere  for  the 
various  countries  are:  Argentina:  light-walled 
rectangular  tube  (731-TA-409];  Brazil:  circular 
welded  nonalloy  steel  pipe  (731-TA-532):  Canada: 
oil  country  tubular  gooids  (73l-TA-27e);  India: 
welded  carbon  steel  pipe  and  tube  (731-TA-271); 
Korea:  circular  welded  nonalloy  steel  pipe  (731- 
TA-533}:  Mexico:  circular  welded  nonalloy  steel 
pipe  (731-TA-534);  Singapore:  small  diameter 
standard  and  rectangular  pipe  and  tube  (731-TA- 
296);  Taiwan:  small  diameter  carbon  steel  pipe  and 
tube  (731-TA-132),  oil  country  tubular  goods  (731- 
TA-277),  ligfat-walled  rectangular  tube  (731-TA- 
410),  and  circular  welded  nonalloy  steel  pipe  (731- 
TA-536);  Turkey:  welded  carbon  steel  pipe  and 
tube  (701-TA-253  and  731-TA-273);  Thailand: 
welded  carbon  steel  pipe  and  tube  (731-TA-2S2); 
and  Venezuela:  circular  welded  nonalloy  steel  pipe 
(731-TA-537). 
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and  rules  of  general  application,  consult 
the  Conunission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procediue  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  FR  30599,  June  5, 1998,  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
www.iisitc.gov/rules.htm. 
EFFECTIVE  DATE:  September  28, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  R.  Allen  (202-708-4728).  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  (Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 
SUPPLEMBfTARY  INFORMATION: 

Bacjcground.— On  August  5, 1999,  the 
Commission  determined  that  responses 
to  its  notice  of  institution  of  the  subject 
five-year  reviews  were  such  that  full 
reviews  piusuant  to  section  751(c)(5)  of 
the  Act  should  proceed  (64  FR  45276, 
August  19, 1999).  A  record  of  the 
Commissioners'  votes,  the 
Conunission's  statement  on  adequacy, 
and  any  individual  Commissioner's 
statements  will  be  available  from  the 
Office  of  the  Secretary  and  at  the 
Commission's  web  site. 

Participation  in  these  reviews  and 
public  service  list. — Persons,  including 
industrial  users  of  the  subject 
merchandise  and,  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 
participate  in  these  reviews  as  parties 
must  file  an  entry  of  appearance  with 
the  Secretary  to  the  Commission,  as 
provided  in  section  201.11  of  the 
Commission's  rules,  by  45  days  after 
publication  of  this  notice.  A  party  that 
filed  a  notice  of  appearance  following 
publication  of  the  Commission's  notice 
of  institution  of  these  reviews  need  not 
file  an  additional  notice  of  appearance. 
The  Secretary  will  maintain  a  public 
service  list  containing  the  names  and 
addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  these 
reviews. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 


administrative  protective  order  (APO) 
and  BPI  service  list. — ^Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
gathered  in  these  reviews  available  to 
authorized  applicants  under  the  APO 
issued  in  these  reviews,  provided  that 
the  application  is  made  by  45  days  after 
publication  of  this  notice.  Authorized 
applicants  must  represent  interested 
parties,  as  defined  by  19  U.S.C.  1677(9), 
who  are  parties  to  these  reviews.  A 
party  granted  access  to  BPI  following 
publication  of  the  Commission's  notice 
of  institution  of  these  reviews  need  not 
reapply  for  such  access.  A  separate 
service  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  BPI  imder  the  APO. 

Staff  report. — ^The  prehearing  staff 
report  in  these  reviews  will  be  placed  in 
the  nonpublic  record  on  February  17, 
2000,  and  a  public  version  will  be 
issued  thereafter,  pursuant  to  section 
207.64  of  the  Commission's  rules. 

Hearing. — ^The  Commission  will  hold 
a  hearing  in  connection  with  the  review 
beginning  at  9:30  a.m.  on  March  9,  2000, 
at  the  U.S.  International  Trade 
Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Seoetary  to  the 
Commission  on  or  before  March  1,  2000. 
A  nonparty  who  has  testimony  that  may 
aid  the  Commission's  deUberations  may 
request  permission  to  present  a  short 
statement  at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  March  6,  2000, 
at  the  U.S.  International  Trade 
Commission  Bmlding.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2),  201.13(f).  207.24, 
and  207.66  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7 
days  prior  to  the  date  of  the  hearing. 

Written  submissions. — Each  party  to 
these  reviews  may  submit  a  prehearing 
brief  to  the  Commission.  Prehearing 
briefs  must  conform  with  the  provisions 
of  section  207.65  of  the  Commission's 
rules;  the  deadline  for  filing  is  February 
29,  2000.  Parties  may  also  file  written 
testimony  in  connection  with  their 
presentation  at  the  hearing,  as  provided 
in  section  207.24  of  the  Commission's 
rules,  and  posthearing  briefs,  which 
must  conform  with  the  provisions  of 
section  207.67  of  the  Commission's 
rules.  The  deadline  for  filing 
posthearing  briefs  is  March  20,  2000; 
witness  testimony  must  be  filed  no  later 
than  three  days  before  the  bearing.  In 
addition,  any  person  who  has  not 


entered  an  appearance  as  a  party  to 
these  review  may  submit  a  written 
statement  of  information  pertinent  to 
the  subject  of  these  reviews  on  or  before 
March  20,  2000.  On  April  17,  2000,  the 
Conunission  will  make  available  to 
parties  all  information  on  which  they 
have  not  had  an  opportimity  to 
commmt.  Parties  may  submit  final 
comments  on  this  information  on  or 
before  April  21,  2000,  but  such  final 
comments  must  not  contain  new  factual 
information  and  must  otherwise  comply 
with  section  207.68  of  the  Commission's 
rules.  All  written  submissions  must 
conform  with  the  provisions  of  section 
201.8  of  the  Commission's  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Commission's  riiles.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  document  filed  by  a  party  to  these 
reviews  must  be  served  on  all  other 
parties  to  these  reviews  (as  identified  by 
either  the  public  or  BPI  service  list),  and 
a  certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  reviews  are  being 
conducted  under  authority  of  title  Vn  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.62  of  the 
Conunission's  rules. 

By  order  of  the  Commission. 

Issued:  September  30. 1999. 
Donna  R.  Koehnke, 
Secretaiy. 
[FR  Doc.  99-26045  Filed  10-5-99;  8:45  ami 

BtUJNQ  CODE  7020-ai-P 


INTERNATIONAL  TRADE 
COMMISSION 

pnvestisatlons  Nos.  104-TAA-7  (Review): 
AA1921-198-200  (Revievv);  and  731-TA-3 
(Review)] 

Sugar  From  the  European  Union; 
Sugar  From  Belgium,  Frar>ce,  and 
Qermany;  and  Sugar  and  Syrups  From 
Canada 

Determinations 

On  the  basis  of  the  record  >  developed 
in  the  subject  five-year  reviews,  the 
United  States  International  Trade 
Commission  determines,^  pursuant  to 
section  751(c)  of  the  Tariff  Act  of  1930 


■  The  record  is  defined  in  sec.  207.2(f)  of  the 
Conunission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 

>  Conimistionen  Crawfod  and  Aakey  diiaenting. 
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(19  U.S.C.  1675(c))  (the  Act),  that     ^ 
revocation  of  the  coiintervailing  duty* 
order  on  sugar  firom  the  European  Union 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  material  injury  to  an 
industry  in  the  United  States  within  a 
reasonably  foreseeable  time.  The 
Conunission  also  determines  ^  that 
revocation  of  the  antidumping  findings 
on  sugar  from  Belgium.  France,  and 
Germany  would  be  likely  to  lead  to 
continuation  or  reciurence  of  material 
injury  to  an  industry  in  the  United 
States  within  a  reasonably  foreseeable 
time.  Further,  the  Commission 
determines  that  revocation  of  the 
antidumping  duty  order  on  sugar  and 
syrups  bom  Canada  would  not  be  likely 
to  lead  to  oontinuatian  or  recurrence  of 
material  injury  to  an  industry  in  the 
United  States  within  a  reasonably 
foreseeable  time. 

Background 

The  Commission  instituted  these 
reviews  on  October  1. 1998  (63  FR 
52759),  and  determined  on  January  7, 
1999,  that  it  would  conduct  full  reviews 
(64  FR  4901,  Pebniaiy  1, 1999).  Notice 
of  the  scheduling  of  die  Commission's 
reviews  and  of  a  public  hearing  to  be 
held  in  connection  therewith  was  given 
by  posting  copies  of  the  notice  in  the 
Office  of  the  Secretary,  U.S. 
Intematianal  Trade  Commission, 
Washington,  DC,  and  by  publishing  the 
notice  in  the  Federal  Reciter  on  March 
11. 1999  (64  FR  12178).  The  hearing  was 
held  in  Washington,  DC,  on  July  15, 
1999,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  coimsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on 
September  28, 1999.  The  views  of  the 
Connmission  are  contained  in  USITC 
Publication  3238  (September  1999), 
entitled  Sugar  from  the  European 
Union;  Sugar  from  Belgium,  France,  and 
Germany:  and  Sugar  and  Syrups  bom 
Canada:  Investigation  Nos.  104-TAA-7 
(Review);  AA1921-198-200  (Review): 
and  731-TA-3  (Review).    , 

Issued:  September  29, 1999. 
By  order  of  the  Conunission. 

Secrefoiy. 

[PR  Doc  99-26042  Filed  10-5-99;  8:45  am] 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Adminiatration 

Importation  of  Controlled  Subatancaa; 
Notice  of  Wlttidrawai 

As  set  forth  in  the  Federal  Register 
(FR  Doc.  99-20435)  Vol.  64,  No.  152  at 
page  43224,  dated  August  9, 1999,  ISP 
Freetown  Fine  Chemicals,  Inc..  238 
South  Main  Street,  Assonet, 
Massachusetts  02702  made  application 
to  the  Drug  Enforcement  Administration 
for  registration  as  an  importer  of  2,5- 
dimethoxyamphetamine  (7396). 

A  registered  bulk  manixfacturer  of  2,5- 
dimethoxyamphetamine  requested  a 
hearing  to  deny  the  proposed 
registration  of  ISP  Freetown  Fine 
Chemicals.  ISP  Freetown  Fine 
Chemicals  has  requested  by  letter  that 
its  application  be  withdrawn.  Therefore, 
ISP  Freetown  Fine  Chemicals 
application  to  import  2.5- 
dimethoxyamphetamine  is  hoeby 
withdrawn. 

Dated:  September  24. 1999. 
JotmlLKing, 

Deputy  Assistant  Adaunistrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

[FR  Doc  99-25903  Filed  lO-S-99;  8:45  am] 

4411 


>  CoDuniMionan  Crawford  and  Atkey  dissenting. 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Adminiatration 
[Docket  No.  9»-32] 

Pattigrawr  Raxall  Druga  Ralnatatamant 
of  R^latration 

On  February  16, 1999,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration  PEA)  issued  a  final 
order  revolfdng  DEA  Certificate  of 
Registration  AP0406911  issued  to 
Pettigrew  Rexall  Drugs  (Respondent), 
effective  March  25, 1999.  See  64  FR 
8855  (February  23, 1999).  The  Deputy 
Administrator  further  ordered  that  the 
revocation  be  stayed  for  six  months 
from  the  effective  date  of  the  order 
"diuing  which  time  Respondent  must 
present  evidence  to  the  Deputy 
Administrator  of  Mr.  Pettigrew's 
completion  of  a  training  coiurse 
regarding  the  proper  handling  of 
controlled  substances  and  must  submit 
to  random  unannounced  inspections  by 
DEA  personnel  without  requiring  an 
administrative  inspection  warrant."  Id. 

The  Deputy  Administrator  noted  that 
should  Respondent  not  comply  with 
these  conditions  or  if  it  is  determined 
that  further  violations  have  occurred,  an 
order  would  be  issued  lifting  the  stay 


and  Respondent's  DEA  Certificate  of 
Registration  would  be  revoked.  The 
Deputy  Administrator  further  noted  that 
should  Respondent  submit  the  required 
information  in  a  timely  manner  and  it 
is  determined  that  no  violations  have 
occurred,  a  subsequent  order  would  be 
issued  reinstating  Respondent's  DEA 
Certificate  of  Registration  and  renewing 
it  without  limitations. 

By  letter  dated  June  4, 1999, 
Respondent's  coimsel  forwarded  a  copy 
of  a  document  entiUed,  "Certification  of 
Contintiing  Pharmaceutical  Education 
Participation"  from  the  University  of 
Tennessee  College  of  Pharmacy  deted 
May  28, 1999.  The  doamient  seemed  to 
indicate  that  Jimmie  Max  Pettigrew 
completed  the  course  entitled 
Tennessee  Pharmacy  and  Drug  Law.  In 
addition,  the  document  had 
handwritten  notations  of  grades 
allegedly  received  for  the  eight 
assignments  of  the  course.  In  the  letter 
forwarding  this  document,  Respondent's 
cotmsel  stated  that  "[w]e  are  submitting 
this  certification  of  continuing 
pharmaceutical  education  participation 
copy  as  evidence  of  Mr.  Pettigrew's 
compliance  with  your  order  of  February 
16, 1999." 

By  letter  dated  June  8, 1999,  the 
Deputy  Administrator's  office  notified 
Respondent's  coimsel  that  based  upon 
the  information  provided,  the  Deputy 
Administrator  was  unable  to  determine 
whether  Mr.  Pettigrew  has  successfully 
completed  a  course  regarding  the  proper 
handling  of  controlled  substances.  Tlie 
certification  was  not  signed  and  there 
was  no  indication  who  wrote  the  grades 
listed  on  the  certification. 

Thereafter  on  July  20, 1999, 
Respondent's  counsel  forwarded 
affidavits  bom  the  Assistant  Dean  for 
Continuing  Education  and  Public 
Service  for  the  University  of  Tennessee 
College  of  Pharmacy  and  fit)m- Jimmie 
Max  Pettigrew,  Respondent's  owner  and 
pharmacist,  which  indicate  that  Mr. 
Pettigrew  has  successfully  completed  a 
course  in  the  proper  handling  of 
controlled  substances. 

No  evidence  has  been  presented  to  the 
Deputy  Administrator  that  any 
inspections  by  DEA  have  revealed  any 
further  violations  relating  to  the 
handling  of  controlled  substances. 

The  Cteputy  Administrator  concludes 
that  Respondent  has  met  the  conditions 
set  forth  in  the  February  16, 1999  final 
order,  and  as  a  result,  DEA  Certificate  of 
Registration  AP0406911  shall  be 
reinstated  and  renewed.  Respondent  is 
reminded  that  it  is  required  to  indicate 
that  there  has  been  action  taken  against 
its  DEA  Certificate  of  Registration  in 
response  to  the  liability  question  on  any 
future  applications. 
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Accordingly,  the  Deputy 
Administrator  of  the  Chug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  923 
and  924  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration  AP0406911,  issued  to 
Pettigrew  Rexall  Drugs,  be,  and  it  hereby 
is,  reinstated  and  renewed.  This  order  is 
effective  immediately. 

Dated:  September  24, 1999. 
Donnie  R.  Maniiall, 
Deputy  Administrator 
(FR  Doc.  99-25902  Filed  10-5-99;  8:45  am] 
WUJNQ  COM  441»4t-« 


DEPARTMENT  OF  JUSTICE 

Dnig  Enforeament  Administration 

Maniifacturar  of  Controilad 
SutMtancas;  Notica  of  Ragiatration 

By  Notice  dated  May  12. 1999,  and 
published  in  the  Federal  Register  on 
may  25, 1999.  (64  FR  28214).  Research 
Triangle  Institute.  Kenneth  H.  Davis,  Jr., 
Hermann  Building,  East  Institute  Drive, 
P.O.  Box  12194.  Research  Triangle  Park. 
North  Carolina  27709.  made  application 
by  renewal  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Dfug 

Schedule 

1 

Cocaine  (9041) „.. 

II 

The  institute  will  manufacture 
marijuana  cigarettes  for  the  National 
Institute  on  Drug  Abuse  (NIDA)  and  the 
cocaine  will  be  used  for  reference 
standards,  human  and  animal  research, 
as  dictated  by  NIDA. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 


Section  823(a)  and  determined  that  the 
registration  of  Research  Triangle 
Institute  to  manufactiue  the  listed 
controlled  substances  is  consistent  with 
the  pubUc  interest  at  this  time.  DEA  has 
investigated  Research  Triangle  Institute 
on  a  regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest. 
These  investigations  have  included 
ins]>ection  and  testing  of  the  company's 
physical  security  systems,  audits  of  the 
company's  records,  verification  of  the 
company's  compUance  with  state  and 
local  laws,  and  a  review  of  the 
company's  backgroimd  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basis  classes  of 
controlled  substances  Usted  above  is 
granted. 

Dated:  September  24, 1999. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

[FR  Doc.  99-25904  Filed  10-5-99;  8:45  am] 

BILUNQ  CODE  4410-Ot-M 


DEPARTMENT  OF  LABOR 

Offlca  of  tha  Sacratary 

Sutxniaalon  for  OMB  Raviaw; 
Commant  Raquaat 

September  30, 1999. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 


44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR.  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor,  Departmental  Clearance  Officer, 
Ira  Mills  (202)  219-5096  ext.  143)  or  by 
E-Mail  to  Milis-Ira@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  AfMrs, 
Attii:  OMB  Desk  Officer  for  BLS,  DM, 
ESA,  ETA,  MSHA,  OSHA.  PWBA,  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington.  DC 
20503  (202)  395-7316),  within  30  days 
from  the  date  of  this  pubUcation  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  vaUdity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respcmd, 

including  through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

Agency:  Employment  and  Training 
Administration. 

Title:  Unemployment  Insurance  (UI)  State 
Quality  Service  Plan  (SQSP). 

OMB  Number:  1205-0132. 

Frequency:  Quarterly;  Annually. 

Affected  Public:  State.  Local,  or  Tribal  govt 

Number  of  Respondents:  53. 


Activity 


Frequency 


Respondents 


Average  time 
per  respond- 
ent 


ETA8623A/UM  

ETA2208A/UI-3 

CAP/Tierl  

CAP/Tierl  

CAP/Tierl  „. 

CAP/CIPSTief2 

Otier  CAPS 

ETA  8632/State  Plan 
Focus  Summaries 


Annual  .. 
Quarterty 
Twice  .... 
Annual  .. 

Five 

Twice  .... 
Annual  .. 
Annual  ... 
Five 


53 
53 
2S 
10 
8 
53 
45 
53 
53 


1  hour. 
2  hours. 
4  hours. 
4  hours. 
4  hours. 
4  hours. 
4  hours. 
2  hours. 
2  hours. 


Total  Burden  Hours:  2,109. 
Total  Annualized  capital/startup 
costs:  $0. 


Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
service):  SO. 


Description:  The  State  Quality  Service 
Plan,  formerly  called  the  Program  and 
Budget  Plan,  is  one  of  several 
implementing  doaunents  for  UI 
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PERFORMS,  that  allow  for  an  exchange 

of  information  between  the  Federal  and 

State  partners  to  enhance  the  ability  of 

the  program  to  reflect  the  joint 

commitment  to  continuous 

improvement  and  client  centered 

services. 

Ira  L.  Milk, 

Departmental  Clearance  Officer. 

[PR  Doc  99-25884  Filed  10-5-99;  8:45  ami 


DEPARTMENT  OF  LABOR 
BurMu  of  Labor  Statistica 


I  Raaaaich  Adviaory  Council; 
notice  of  Meadnoi  and  Aoanda 

The  regular  Fall  meetings  of  the 
Busineu  Research  Advisory  Council 
and  its  committees  wiU  be  held  on 
October  27  and  28, 1999.  All  of  the 
meetings  will  be  held  in  the  Conference 
Center  of  the  Poetal  Square  Building.  2 
MasMchusetts  Avenue.  NE.. 
Washington.  DC 

The  Business  Research  Advisory 
Council  and  its  committees  advise  the 
Bureau  of  Labor  Statistics  with  respect 
to  tedmical  matters  associated  with  the 
Bureau's  programs.  Membership 
consists  of  technical  officials  from 
American  business  and  industry. 

The  schedule  and  agenda  for  the 
meetings  are  as  follows: 

Wsdandajr.  OLtobu*  27i  19aa— Mattiaf 
iflaadlO 


10iX>-l  1  -30  ajn.—Cmnmittee  on 
Employment  Pn^ections 

1.  Status  laport  on  1998-2008  Projectioni 

2.  Major  program  plan*  for  FY  2000 

3.  A  new  approach  to  evaluating  the  OfBce 

of  Employment  Projections 

4.  Discussion  of  agenda  items  for  the  Spring 

2000  meeting 

1 10O-2-30  pjn. — Committee  on 
Compensation  and  Working  Conditions 

1.  Update  on  Stock  Options  Phase  1  test 

results  and  Phase  2  plans 

2.  Discussion  of  Stock  C^ons 

3.  Planning  for  the  Spring  2000  meeting:  Was 

today's  meeting  fonnat  successful? 
Should  we  do  this  again? 

300-4:30  pjn. — Ctaiunittee  on  Employment 
and  Unemployment  Statistics 

1.  Consumer  Expenditures  Survey  (CES): 

a.  Impact  of  North  American  Industry 
OassificaUon  System  (NAICS) 
implementation  on  CES 

b.  Discussion  of  time  series  breaks 

2.  Current  Population  Survey  (CPS): 

a.  Impact  of  new  race/ethnic,  industry  and 
occupation  classifications  on  CPS 

b.  Discussion  of  time  series  breaks 

3.  Job  Openings  and  Lab(V  Turnover  Survey 

OOLTS): 


a.  Discussion  of  definitions  of  job 
openings,  hires,  and  separations,  and 
availability  of  these  data 

b.  Discussion  of  upcoming  Response 
Analysis  Survey 

4.  Discussion  of  agenda  items  for  the  Spring 
2000  meeting 

Thnreday,  October  28, 1999— Meedag 
Rooms  9  and  10 

8-30-10i)0  a.m. — Committee  on  Productivity 
and  Foreign  Labw  Statistics 

1.  Activities  of  the  Division  of  International 

Technical  Cooperation 

2.  Report  on  the  new  set  of  measures  of  unit 

labor  costs 

3.  Report  on  comparisons  of  international 

labor  force  measures 

4.  Discussion  of  agenda  items  for  the  Spring 

2000  meeting 

lO'JOajn. — CauncU  Meeting 

1.  Chairperson's  opening  remarks 

2.  Commissioner's  address  and  discussion 

3.  BLS  data  collection  issues 

1 :30-3O0  pjn. — Comnuttee  on  Price  Indexes 

1.  Consumer  Price  Index 

a.  Quality  adjustment  and  new  goods 

b.  Report  on  CPI  research  series 

2.  International  Prices:  propoaed  program 

improvements 

3.  Producer  Price  Index 

a.  EfiEiacts  of  the  PPI  of  deregulation  in  the 
utilities  industries 

b.  Bfibrts  to  minimigA  new  product  bias  in 
the  PPI 

4.  Discussion  of  agenda  items  for  the  Spring 

2000  meeting 

1:30-3:00  p.m. — Committee  on  Occupational 
Safety  and  Health  Statistics  (Concurmit 
Session,  Meeting  Rocan  8) 

1.  Review  of  the  worker  demographic  and 

circumstances  data  from  the  1997  Stirvey 
of  Occupational  Injuries  and  Illness 

2.  Review  of  the  1998  Census  of  Fatal 

Occupational  Injuries  results 

3.  Presentation  of  data  on  fetal  injuries  and 

non-fetal  injiiries  and  illnesses  to 
workers  aged  17  and  under 

4.  Discussion  of  the  impact  of  OSHA 

recordkeeping  changes  on  the  BLS 
Survey  of  Occupational  Injuries  and 
Illnesses 

5.  Status  of  Fiscal  Year  2000  Budget  for  the 

BLS  Occupational  Safety  and  Health 
Statistics  program 

6.  Discussion  of  agenda  items  for  the  Spring 

2000  meeting 

The  meeting  are  open  to  the  public 
Persons  with  disabilities  wishing  to  attend 
these  meetings  as  observers  should  contact 
Tracy  A.  Jack,  Liaison,  Business  Research 
Advisory  Coimcil,  at  (202)  606-5M9,  for 
^propriate  accommodations. 

Signed  at  Washington.  D.C  the  29th  day  of 
September  1999. 

Katherine  G.  Abrahaai, 

CiMmmssioner. 

[FR  Doc.  99-26038  Filed  10-5-99;  8:45  am] 
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DEPARTMEffT  OP  LABOR 

Occupational  Safety  and  Health 
Adminlatration 

[Docket  Na  W-100] 

Propoaed  Policy  Statement 
Concaming  the  Occupational  Sataty 
and  HaaWi  Admlnlatratlon'a  Uaa  of 
Voluntary  Employar  Safety  and  Health 
Salf-Audlta 

Andiority:  Sec.  8(a)  and  8(b),  Pub.  L  91- 
596. 84  Stat  1599  (29  U.S.C  657). 

AOBWY:  Occupational  Safisty  and  Health 
Administration,  USDOL. 
ACTION:  Notice  of  proposed  policy 
statement;  request  for  comment. 

summary:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
issuing  a  proposed  policy  statement 
describing  the  agency's  treatment  of 
voltmtary  employer  self-audits  that 
assess  woricplaoe  safety  and  heelth 
conditions,  including  compliance  with 
the  Occupational  Safety  and  Health  Act 
The  proposed  policy  statement  provides 
that  the  agency  will  not  routinely 
request  self-audit  reports  at  the 
initiation  of  an  inspection.  Where  a 
voluntary  self-audit  identifies  a 
hazardous  condition  and  the  employer 
promptly  takes  self-audit  reports  at  the 
initiation  of  an  inspection.  Where  a 
voluntary  self-audit  identifies  a 
hazardous  condition  and  the  emplojrer 
promptly  takes  appropriate  corrective 
measures,  OSHA  wdll  treat  the  audit 
report  as  evidence  of  good  feith,  and  not 
as  evidence  of  a  willful  violation.  OSHA 
requests  public  comment  regarding  it 
proposed  policy  statement 
DATES:  Written  comments  must  be 
submitted  on  or  before  December  6, 
1999. 

AOOAESSES:  Send  two  copies  of  jrour 
comments  to:  OSHA  Dodcet  Office, 
Docket  W-100.  Room  N-2625, 
Occupational  Safisty  and  Health 
Admhiistration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW, 
WashLo^n.  D.C.  20210,  Telephone: 
202-693-2350.  Commmts  limited  to  10 
pages  or  fiswer  may  be  fiaxed  to  the 
Docket  Office  at  the  following  FAX 
number:  202-693-1648.  However,  the 
original  and  one  copy  must  be  mailed  to 
the  Docket  Office  within  two  days. 
Electronic  comments  may  also  be 
submitted  electronically  through  the 
OSHA  Internet  site  at  URL,  http:// 
www.osha-slc.gov/e-coinments/e- 
comments-self-audit.html.  Please  be 
aware  that  information  such  as  studies, 
journal  articles,  and  so  forth  cannot  be 
attached  to  the  electronic  response  and 
must  be  submitted  in  quadruplicate  to 
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the  above  address.  Such  attachments 
must  clearly  identify  the  respondent's 
electronic  submission  by  name,  date, 
and  subject,  so  that  they  can  be  attached 
to  the  correct  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  E.  Fairfax,  Occupational  Safety 
and  Health  Administration,  EHrectorate 
of  Compliance  Programs,  Room  N-3468, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW,  Washington, 
D.C.  20210,  Telephone:  202-693-2100. 
For  electronic  copies,  contact  OSHA's 
web  page  on  the  Internet  at  http:// 
www.osha.gov. 

8UPPLBMENTARY  INFORMATKM: 

I.  Explanation  of  the  Proposed  Policy 

The  purpose  of  the  Occupational 
Safety  and  Health  Act  is  to  assise,  so  far 
as  possible,  safe  and  healthful  working 
conditions  for  every  working  man  and 
woman  in  the  Nation.  In  order  to 
achieve  that  goal,  the  Act  requires 
employers  to  furnish  their  employees 
widi  employment  which  is  free  from 
recognized  hazards  that  are  likely  to 
cause  death  or  serious  physical  harm, 
and  to  comply  with  occupational  safety 
and  health  standards  issued  by  the 
Secretary  of  Labor.  Some  courts  have 
inferred  from  these  requirements  that 
employers  have  an  implicit  duty  to 
scrutinize  their  woikplaces  to  identify 
and  correct  hazardous  conditions.  See 
Dunlop  V.  Rockwell  International.  540 
F.2d  1283, 1291-92  (6th  Cir.  1976); 
Automatic  Sprinkler  Corp.  of  America. 
7  BNA  OSHC  1957, 1959  (OSH  Review 
Commission  1979).  OSHA  also  has 
included  an  explicit  requirement  in 
many  standards  that  employers  self- 
inspect  to  determine  compliance.  See, 
e.g.,  29  CFR  1926.20(b)  (requiring 
"frequent  and  regular"  inspections  of 
construction  sites);  29  CFR  1910.119 
(mandating  compliance  audits  and  other 
inspections  and  investigations  for 
operations  Mrith  hazardous  chemicals); 
29  CFR  1910.120  (requiring  audits  and 
other  reviews  for  operations  with 
hazardous  waste  products);  and  29  CFR 
1910.102S(d),  (e)  (mandating  monitoring 
and  planning  to  evaluate  and  to  reduce 
employee  exposure  to  lead); 

In  addition  to  required  self-audits, 
many  conscientious  employers 
undertake  voluntary  self-audits  in  order 
to  foster  safe  and  healthful  work 
enviroimients  and  to  assure  compliance 
with  the  Occupational  Safety  and 
Health  Act.  For  a  number  of  years. 
OSHA,  employers,  employee 
representatives,  and  other  interested 
parties  have  considered  the  role  that 
these  voluntary  employer  self-audits 
play  in  meeting  the  goals  of  the  Act.  The 
purpose  of  this  proposed  policy  is  to 


provide  general  guidance  regarding  the 
circumstances  in  which  OSHA  intends 
to  exercise  its  authority  to  obtain 
voluntary  self-audit  reports  during  the 
course  of  an  inspection,  and  the  manner 
in  which  the  agency  will  use  volimtary 
self-audits  when  it  classifies  violations 
of  the  Occupational  Safety  and  Health 
Act  and  when  it  proposes  penalties  for 
such  violations.  The  agency  indends 
that  the  policy  will  recognize  the  value 
of  voluntary  self-audit  programs  under 
which  employers  or  their  agents  identify 
and  prompUy  correct  hazardous 
■  conditions  and  will  acknowledge  that, 
in  limited  situations,  records  relating  to 
voluntary  self-audits  play  an  important 
role  in  the  agency,  ability  to  effectively 
carry  out  its  inspection  and  enforcement 
duties  under  the  Occupational  Safety 
and  Health  Act. 

OSHA  recognizes  the  vital  part  that 
voluntary  safsty  and  health  audits  can 
play  in  workplace  safety  and  health 
when  employers  use  them  to  identify 
workplace  hazards  and  take  the 
corrective  actions  needed  to  control 
such  hazards.  OSHA  also  notes  that 
safety  and  health  audits — ^when  they 
lead  to  appropriate  corrective  action — 
can  provide  significant  economic 
benefits  for  employers  by  reducing  the 
myriad  direct  and  indirect  costs  that  are 
associated  with  occupational  injuries 
and  illnesses.  These  costs  include 
workers'  compensation,  indemnification 
and  medical  payments,  sick  leave,  and 
lost  productivity.  Further,  voluntary 
safe^  and  health  audits  produce 
tangible  benefits  for  employers  who 
seek  to  avoid  OSHA  enforcement 
actions  by  identifying  conditions  that 
constitute  violations  of  the 
Occupational  Safety  and  Health  Act  and 
by  providing  employers  with  the 
opportunity  to  rectify  those  conditions 
prior  to  the  time  that  OSHA  inspects  the 
work  site.  A  good  self-audit  program 
should  be  especially  effective  in 
detecting  and  preventing  the  "high 
gravity"  and  "repeated"  violations  that 
carry  the  hiehest  penalties. 

It  is  also  me  case  the  documentation 
derived  from  employers  may  be  of 
critical  importance  during  an  OSHA 
inspection,  as  the  agency  attempts  to 
ascertain  whether  an  employer  is  in 
compliance  with  the  Occupational 
Safety  and  Health  Act  and  the  standards 
promulgated  under  that  Act.  In 
addition,  the  legal  burden  to  establish 
an  employer's  actual  or  constructive 
knowledge  of  a  violative  condition  rests 
with  the  Secretary  of  Labor  under 
current  Occupational  Safety  and  Health 
Review  Commission  precedent  and  the 
Secretary  is  required  consider  the 
classification  of  each  violation  and  to 
consider  the  employer's  good  feith  in 


setting  an  appropriate  monetary  penalty. 
Therefore.  OSHA  relies,  in  part,  on 
evidence  concerning  the  employer's 
safety  and  health  efforts  and  the 
employer's  state  of  mind  to  discharge  is 
duty  to  enforce  the  Occupational  Safety 
and  Health  Act  fairly  and  effectively. 

OSHA  has  broad  legal  authority  to 
request  the  production  of 
docimientation  concerning  an 
employer's  voluntarily  conducted  safisty 
and  health  audits.  See  29  U.S.C.  657(b): 
Reich  V.  Hercules,  Inc.,  857  F.  Supp.  367 
(D.N.J.  1994);  Martin  v.  Hammermill 
Paper  Division  oflnt'l.  Paper  Co..  796  F. 
Supp.  1474  (S.D.  Ala.  1992).  Employers 
generally  recognizes  that  OSHA  has 
legal  authority  to  obtain  self-audit 
reports,  but  some  have  urged  the  agency 
to  issue  a  policy  statement  clarifying 
that  it  does  not  intend  to  exerdse  that 
authority  routinely. 

While  many  employers  conduct 
voluntary  safety  and  health  audits,  some 
employers  have  expressed  concern  that 
OSHA's  enforcement  powers,  and  the 
absence  of  an  explicit  policy  statement 
recognizing  the  value  of  volimtary  self- 
audits,  could  deter  employers  from 
undertaking  voluntary  self-auditing 
activities.  Specifically,  employers  have 
raised  concerns  that,  if  OSHA  routinely 
seeks  to  obtain  employers'  voluntary 
safety  and  health  audit  reports  for 
enforcement  purposes,  some  employerg 
might  choose  not  to  conduct  sucJi 
audits.  This  policy  statement  is 
designed  to  convey  clearly  OSHA's 
policy  and  practices  ccmoeming 
volimtary  self-audits. 

n.  Description  of  Proposed  Policy 

The  draft  policy  applies  to  audits  (1) 
that  are  systematic,  documented,  and 
objective  reviews  conducted  by,  or  for, 
employers  to  review  their  operations 
and  practices  to  ascertain  compliance 
with  the  Act,  and  (2)  that  are  not 
mandated  by  the  Act,  rules  or  orders 
issued  pursuant  to  the  Act,  or  settlement 
agreements.  A  systematic  audit  is 
planned,  and  it  is  designed  to  be 
appropriate  to  the  scope  of  the  hazards 
that  it  addresses  and  to  provide  a  basis 
for  corrective  action.  Ad  hoc 
observations  made  by  an  employer  or  a 
supervisor  and  ad  hoc  communications 
concerning  a  hazardous  condition  made 
during  the  ordinary  course  of  business 
are  not  included  within  the  definition  of 
a  "self-audit"  or  "voluntary  self-audit 
report."  The  findings  resulting  from  the 
systematic  self-audit  must  be 
documented  contemporaneously  (at  the 
time  the  condition  is  discovered  or 
immediately  after  completion  of  the 
audit)  so  as  to  assure  that  they  receive 
prompt  attention.  The  self-audit  also 
must  be  conducted  by  or  supervised  by 
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a  competent  professional,  who  is 
capable  of  identifying  the  relevant 
workplace  hazards.  However,  a  self- 
audit  need  not  be  comprehensive  in 
order  to  qualify  for  inclusion  under  the 
policy;  for  example,  a  volimtary  self- 
audit  designed  to  identify  hazards 
associated  wdth  a  particular  process  or 
hazard  will  qualify  for  consideration 
under  the  policy. 

The  pohcy  provides  that  OSHA  will 
not  routinely  request  voltmtary  self- 
audit  reports  when  initiating  an 
inspection,  and  that  the  agency  will  not 
use  self-audit  reports  as  a  means  of 
identifying  hazards  upon  which  to  focus 
during  an  inspection.  Rather,  OSHA 
intcmOB  to  seek  access  to  such  reports 
only  in  limited  situations  in  which  the 
agency  has  an  independent  basis  to 
believe  that  a  specific  saiiBty  or  health 
hazard  warrants  investigation,  and  has 
determined  that  such  records  may  be 
relevant  to  identify  or  determine  the 
circumstances  of  die  hazardous 
condition. 

An  example  of  such  a  situation  is 
when  a  fatal  or  catastrophic  accident 
has  oocurred,  and  OSHA  is  investigating 
the  circumstances  of  the  accident  to 
assess  compliance  and  to  assure  that 
hazardous  conditions  are  abated. 
Another  example  is  when  the  agency 
has  leason  to  believe  a  hazardous  non- 
compfying  condition  exists  and  the 
agency  is  seeking  to  evaluate  the  extent 
of  the  hazard. 

OSHA  emphasizes  that  it  is  not 
seeking  through  this  policy  statement  to 
expand  the  situations  in  which  it 
requests  production  of  self-audit  reports 
beyond  its  present  practice.  In  addition. 
OSHA  intends  to  seek  access  only  to 
those  audit  reports,  or  portions  of  those 
reports,  that  are  relevant  to  the 
particular  matters  that  it  is  investigating. 

OSHA  has  defined  "voluntary  self- 
audit  rejport"  to  include  information 
obtainra  in  the  audit,  as  well  as 
analyses  and  recommendations.  The 
effect  is  to  include  audit  information  in 
the  documents  that  OSHA  will  not 
routinely  request  at  the  initiation  of  the 
inspection.  OSHA  has  defined  the  term 
this  way  because  the  agency  believes 
that  the  definition  responds  to  the 
concerns  raised  by  employers  about  the 
efiioct  of  routine  OSHA  requests  for 
voluntary  self-audit  findings.  OSHA 
notes  that  the  U.S.  Environmental 
Protection  Agency's  self-audit  policy 
statement  applies  to  analyses, 
conclusions,  and  recommendations 
resulting  bom  a  self-audit,  but  excludes 
data  obtained  in  the  audit  from  the 
definition  of  an  "environmental  audit 
report."  60  FR  66706.  66711.  OSHA 
requests  comment  on  its  proposed 
definitions. 


The  proposed  policy  also  contains 
provisions  designed  to  assiue  that 
employers  who  respond  with  prompt 
corrective  actions  will  receive 
corresponding  benefits  in  an  OSHA 
inspection.  These  provisions  would 
come  into  play  when  OSHA  obtains  a 
volimtary  self-audit  report,  whether 
because  the  employer  has  volimtarily 
provided  it  to  OSHA,  as  commonly 
occurs,  or  because  OSHA  has  required 
production  of  the  report. 

The  proposed  pohcy  statement 
explains  that  OSHA  will  treat  the  self- 
audit  report  as  evidence  of  good  &ith, 
not  as  evidence  of  a  willful  violation, 
provided  that  the  employer  has 
responded  promptly  wiui  appropriate 
corrective  action  to  the  violative 
conditions  identified  in  the  audit. 
Accordingly,  if  the  employer  is 
responding  in  good  faith  and  in  a  timely 
manner  to  correct  a  violative  condition 
discovered  in  a  volimtary  self-audit,  and 
OSHA  detects  the  condition  in  an 
inspection,  OSHA  will  not  use  the 
report  as  evidence  of  willfulness.  A 
timely  good  faith  response  includes 
prompuy  taking  diligent  steps  to  ccKiect 
the  violative  condition,  while  providing 
effective  intwim  employee  protection, 
as  necessary. 

In  addition,  OSHA  will  treat  a 
voluntary  self-audit  that  results  ia 
prompt  corrective  action  of  the  nature 
described  above  and  appropriate  steps 
to  prevent  similar  violations,  as  strong 
evidence  of  the  employer's  good  feith 
with  respect  to  the  matters  addressed. 
Good  faith  is  one  of  the  statutory  factors 
that  OSHA  is  directed  to  take  into 
account  in  assessing  penalties.  29  U.S.C 
666()).  Where  OSHA  finds  good  faith, 
OSHA's  Field  Inspection  Reference 
Manual  (the  "FIRM")  authorizes  up  to  a 
25  percent  reduction  in  the  penalty  that 
otherwise  would  be  assessed.  The  FIRM 
treats  the  presence  of  a  comprehensive 
safety  and  health  program  as  a  primary 
indicator  of  good  faith.  A 
comprehensive  safety  and  health 
program  includes  voluntary  self-audits, 
but  is  broader  in  concept,  covering 
additional  elements.  OSHA  has 
concluded  preliminarily  that  a 
voluntary  self-audit/correction  program 
of  the  type  described  in  this  statement 
should  be  considered  evidence  of  good 
faith.  If  the  agency  does  not  request  an 
employer's  voluntary  self-audit  reports 
during  the  course  of  an  inspection,  the 
employer  subsequentiy  may  provide 
such  reports  to  the  agency  as  evidence 
of  its  good  faith.  OSHA  requests 
comment  on  this  issue. 

OSHA  believes  that  the  policy 
proposed  here  would  provide 
appropriate  positive  recognition  of  the 
value  of  voluntary  self-audits  while 


simultaneously  enabling  the  agency  to 
enforce  the  provision  of  the 
Occupational  Safety  and  Health  Act 
effectively.  In  order  to  assure  that  the 
policy  meets  these  dual  goals  most 
effectively,  the  agency  seeks  comments 
from  employers,  employee 
representatives,  and  other  interested 
parties  concerning,  inter  alia,  the  effect 
that  the  proposed  policy  would  have 
upon  employers'  willingness  to  conduct' 
voluntary  self-audits,  the  efiiect  that  the 
policy  would  have  upon  the  agency's 
ability  to  enforce  the  Occupational 
'  Safety  and  Health  Act,  and  the  manner 
in  which  the  policy  might  be  modified 
to  meet  these  goals  better.  OSHA  invites 
individuals  and  organizations  to  submit 
comments  regarding  the  propriety  of  the 
self-audit  policy  in  general,  or  regarding 
any  specific  issues  concerning  voluntary 
employer  self-audits  that  are  relevant  to 
the  e^ctive  and  fair  enforcement  of  the 
Occupational  Safety  and  Health  Act. 

m.  Statement  of  Propoaed  Policy  vn 
Voluntary  Self-Anditi 

A.  Purpose 

1.  This  policy  statement  describes 
how  OSHA  will  treat  voluntary  self- 
audits  in  carrying  out  agency  dvil 
enforcement  activities.  Voluntary  self- 
audits,  properly  conducted,  may 
discover  conditions  that  violate  the 
Occupational  Safety  and  Health  Act  so 
that  those  conditions  can  be  corrected 
promptiy  and  similar  violations 
prevented  fit}m  occurring  in  the  future, 
litis  policy  statement  is  intended  to 
provide  appropriate,  positive  treatment 
that  is  in  accord  with  the  value 
voluntary  self-audits  have  for 
employers'  saiiBty  and  health 
compliance  efforts,  while  also 
recognizing  that  access  to  relevant 
information  is  important  to  the 
Secretary's  inspection  and  enforcement 
duties  under  the  Occupational  Safety 
and  Health  Act. 

2.  This  policy  statement  sets  forth 
factors  that  guide  OSHA  in  exercising 
its  informed  discretion  to  request  and 
use  the  information  contained  in 
employers'  voluntary  self-audit  reports, 
llie  policy  statement  is  not  final  agency 
action.  It  is  intended  only  as  general, 
internal  OSHA  guidance,  and  is  to  be 
applied  flexibly,  in  light  of  all 
appropriate  circumstances.  It  does  not 
create  any  legal  rights,  duties, 
obligations,  or  defenses,  implied  or 
otherwise,  in  any  party,  or  bind  the 
agency. 

3.  litis  policy  statement  has  three 
main  components: 

(a.)  It  explains  that  OSHA  will  refirain 
fit>m  routinely  requesting  reports  of 
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voluntary  self-audits  at  the  initiation  of 
an  enforcement  inspection:; 

(b.)  It  contains  a  safe-harbor  provision 
imder  which,  if  an  employer  is 
responding  in  good  faith  to  a  violative 
condition  identified  in  a  voluntary  self- 
audits  report,  and  OSHA  discovers  the 
violation  during  an  enforcement 
inspection,  OSHA  will  not  treat  that 
portion  of  the  report  as  evidence  of 
willfulness; 

(c.)  It  describes  how  an  employer's 
response  to  a  voluntary  self-audits  may 
be  considered  evidence  of  good  faith, 
qualifying  the  employer  for  a  substantial 
dvil  penedty  reduction,  when  OSHA 
determines  a  proposed  penalty.  See  29 
U.S.C  666(j).  Under  this  section  of  the 
Act.  a  proposed  penalty  for  an  illeged 
violation  is  calculated  giving  due 
consideration  to  the  good  faith  of  the 
employer. 

B.  Definitions 

1.  "Self- Audit"  means' a  systematic, 
documented,  and  objective  reviewby  an 
employer  of  its  operations  and  practices 
related  to  meeting  the  requirements  of 
the  Occupational  Safety  and  Health  Act. 

(a.)  "Systematic"  means  that  the  self- 
audit  is  part  of  a  planned  effort  to 
prevent,  identify,  and  correct  workplace 
safety  and  health  hazards.  A  systematic 
self-audit  is  designed  by  the  employer  to 
be  appropriate  to  the  scope  of  hazards 
it  is  aimed  at  discovering,  and  to 
provide  an  adequate  basis  for  corrective 
action; 

(b.)  "Documented"  means  that  the 
findings  of  the  self-audit  are 
contemporaneously  recorded  and 
maintained  by  the  employer, 

(c.)  "Objective"  means  that  the  self- 
audit  is  conducted  by  or  imder  the 
direction  of  a  safety  and  health 
professional  who  is  competent  to 
identify  workplace  safety  and  health 
hazards,  given  the  scope  and  complexity 
of  the  processes  imder  review. 

2.  "Voluntary"  means  that  the  self- 
audit  is  not  required  by  statute,  rule, 
order,  or  settlement  agreement. 
Volimtary  self-audits  may  assess 
compliance  with  substantive  legal 
requirements  (e.g.,  an  audit  to  assess 
overall  compliance  with  the  general 
machine  guarding  requirement  in  29 
CFR  1910.212). 

3.  "Voluntaiy  self-audit  report" 
means  the  written  information, 
analyses,  conclusions,  and 
recommendations  resulting  from  a 
voluntary  self-audit,  but  does  not 
include  matters  required  to  be  disclosed 
to  OSHA  by  die  records  access  rule,  29 
CFR  1910.1020,  or  other  rules. 

4.  "Good  faith"  response  means  an 
objectively  reasonably,  timely,  and 
diligent  effort  to  comply  with  the 


requirements  of  the  Act  and  OSHA 
standards. 

C.  OSHA  Use  of  Voluntary  Self-Audit 
Reports 

1.  No  Routine  Initial  Request  for 
Voluntary  Self-Audit  Reports 

(a.)  OSHA  will  not  routinely  request 
volimtary  self-audit  reports  at  the 
initiation  of  an  inspiration.  OSHA  will 
not  use  such  reports  as  a  means  of 
identifying  hazards  upon  which  to  focus 
inspection  activity. 

(b.)  However,  if  the  agency  has  an 
independent  basis  to  believe  that  a 
specific  safety  or  health  hazard 
warranting  investigation  exists,  OSHA 
may  exercise  its  authority  to  obtain  the 
relevant  portions  of  voluntary  self-audit 
reports  relating  to  a  hazard. 

2.  Safe  Harbor— No  Use  of  Volimtary 
Self-Audit  Reports  as  Evidence  of 
Willfidness 

A  violation  is  considered  willful  if  the 
employer  has  intentionally  violated  a 
requirement  of  the  Act,  shown  reckless 
disregard  for  whether  it  was  in  violation 
of  the  Act,  or  demonstrated  plain 
indiflbrence  to  employee  safety  and 
health.  Consistent  widi  the  prevailing 
law  on  willfulness,  if  an  employer  is 
responding  in  good  faith  to  a  violative 
condition  discovered  through  a 
volimtary  self-audit  and  OSHA  detects 
the  condition  during  an  inspection, 
OSHA  will  not  use  the  voluntary  self- 
audit  report  as  evidence  that  the 
violation  is  willful. 

This  policy  is  intended  to  apply 
when,  through  a  voluntary  self-audit, 
the  employer  learns  that  violative 
conditions  exist  and  promptly  takes 
diligent  steps  to  correct  the  volative 
conditions  and  bring  itself  into 
compliance,  while  providing  effective 
interim  employee  protection,  as 
necessary. 

3.  Good  Faith  Penalty  Reduction 

Under  the  OSH  Act.  an  employer's 
good  faith  normally  reduces  the  amount 
of  penalty  that  otherwise  would  be 
assessed  for  a  violation.  29  U.S.C.  666(j). 
OSHA's  FIRM  provides  up  to  a  25% 
penalty  reduction  for  employers  who 
have  implemented  a  safety  and  health 
program,  including  voluntary  self- 
audits.  OSHA  will  treat  a  voluntary  self- 
audit  that  results  in  prompt  action  to 
correct  violations  found,  in  accordance 
with  paragraph  C.2.  above,  and 
appropriate  steps  to  prevent  similar 
violations,  as  strong  evidence  of  an 
employer's  good  faith  with  respect  to 
the  matters  covered  by  the  voluntary 
self-audit.  This  policy  does  not  apply  to 
repeat  violations. 


D.  Federal  Program  Change 

This  policy  statement  describes  a 
Federal  OSHA  Program  change  for 
which  State  adoption  is  not  required; 
however,  in  the  interest  of  national 
consistency,  States  are  encouraged  to 
adopt  a  similar  policy  regarding 
voluntary  self-audits. 

This  document  was  prepared  under 
the  direction  of  Charles  N.  Jeffiess, 
Assistant  Secretary  for  Occupational 
Safety  and  Health,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Signed  at  Washington,  DC.  this  30th  day  of 
September  1999. 

uiarln  N.  JeflnH* 

Assistant  Secretary  of  Labor. 

{PR  [)oc.  99-25956  Filed  10-5-99;  8:45  am] 
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UBRARY  OF  CONGRESS 

Copyright  Offle*  ▲ 

PociwtNaRM98-«A] 

Privacy  Act  of  1974:  Currant  Syatama 
of  Recorda 

AGENCY:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Amendments. 

summary:  This  document  makes 
corrections  to  the  Copyright  Office's 
Notice  of  Ciuront  Systems  of  Records 
published  in  the  Federal  Register  on 
Monday,  September  28, 1998,  as  well  as 
adding  four  new  systems  of  records 
maintained  by  the  Copyright  Office 
related  to  appeals  of  Office  decisions 
and  notices  filed  with  the  Office.  The 
entire  current  list  of  systems  of  records 
is  available  on  the  Copyright  Office's 
website. 

DATES:  Comments  are  due  on  or  before 
November  5, 1999.  The  changes  made 
are  effective  November  22, 1999,  unless 
the  Copyright  Office  publishes  notice  to 
the  contrary. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Marilyn  J.  Kretsinger,  Assistant  General 
Counsel,  or  Patricia  L.  Sinn,  Senior 
Attorney.  Telephone:  (202)  707-8380. 
Fax:  (202) 707-8366. 
ADDRESSES:  Interested  persons  should 
submit  ten  (10)  copies  of  their  written 
comments,  if  BY  MAIL,  to:  Marilyn  J. 
Kretsinger,  Assistant  General  Counsel, 
Copyri^t  GC/I&R,  PC  Box  70400, 
SouUiwest  Station,  Washington,  DC 
20024.  If  delivered  BY  HAND,  ten  (10) 
copies  should  be  brought  to:  Office  of 
the  General  Counsel,  James  Madison 
Memorial  Building,  Room  LM-403, 101 
Independence  Avenue,  SE,  Washington, 
DC  20540. 
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SUPPLEMENTARY  INFOAMATION:  On 
Smtember  28, 1998,  the  Copyright 
Office  published  its  most  recent  system 
of  records  as  required  by  the  Privacy  Act 
of  1974  (5  U.S.C.  552  a(e)(4)).  It  noted 
that  the  list  would  be  effective 
November  1, 1998,  unless  the  Office 
published  notice  to  the  contrary.  The 
Office  received  no  comments  about  the 
notice  from  the  public  and  the  list  went 
into  effect.  The  Office  is,  however,  now 
amending  information  contained  in  the 
list  as  last  published  concerning  records 
maintained  on  the  agreements  between 
the  Library  of  Congress  and  copyright 
owners  of  motion  pictures  and  is  aLso 
amending  the  notification  procedures 
for  several  systems  in  order  to  establish 
the  same  procedure  for  accessing  all 
systems.  During  the  last  year,  the  Office 
bias  also  developed  four  additional 
systems  of  recwds  that  are  now  being 
added  to  the  overall  list. 

Categories  being  added  to  the  list 
include  appeals  of  the  Office's  refusal  to 
register  a  claim  submitted  by  a 
copyright  claimant;  records  concerning 
an  online  service  provider's  designation 
of  an  agent:  records  related  to  initial 
notices  of  digital  transmissions  of  sound 
recordings;  and  recwds  of  notice  of 
designation  as  a  collective.  These 
additional  systems  will  become  effective 
45  days  after  publication  of  this 
document  in  the  Federal  Register  unless 
the  Office  publishes  notice  to  the 
contrary  within  30  days  after 
publication.  The  Office  also  notes  that 
in  the  future  it  will  only  publish 
specific  amendments,  deletions,  or 
additions  to  the  list  of  current  systems 
of  records  in  the  Federal  Register,  but 
it  will  maintain  online  the  entire  current 
system  of  records  and  make  this  list 
available  to  any  member  of  the  public 
who  requests  it. 

I.  Reviiioiis  to  Systems  of  Records 

A.  Table  of  Contents 

1.  Amend  the  Table  of  Contents  as 
follows:  Redesignate  "CO-28 — 
Litigation  Statement  Authorization  File" 
as  "CO-31 — ^Litigation  Statement 
Authorization  File"  and  add  three 
additional  systems  of  records  to  read  as 
follows:  "CO-2&— Initial  Notice  of 
Digital  Transmission  of  Sound 
Recordings  Under  Statutory  License"; 
"CO-29--^otice  of  Designation  as 
Collective  Under  Statutory  License 
Notices";  and  "CO-30— Online  Service 
Provider  Designation  of  Agents  File"; 
after  the  new  CO-31.  add  "CO-32— 
Copyright  Office  Appeal  Decisions". 

fi.  Systems  of  Records 

2.  Amend  "CO-5"  to  read  as  follows: 


CO-6 


SYsrai  location: 


Motion  Picture,  Broadcasting,  and 
Recorded  Sound  Division,  Library  of 
Congress,  Washington,  DC  20559-6000. 


ROUTME  USES  OF  ReOOWM  MAMTAMED  M  THE 
SYSTEM,  MCLUNNQ  CATCQOMES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  Library  of  Congress  uses  these 
records  to  determine  if  it  has  a  Motion 
Picture  Agreement  with  the  depositor  of 
a  motion  picture.  If  the  Library  has  such 
an  agreement,  the  copy  of  the  motion 
picture  submitted  will  be  returned  to 
the  remitter  if  a  written  request  has  been 
made.  In  the  absence  of  such  an 
agreement,  the  Motion  Picture, 
Broadcasting,  and  Recorded  Sound 
Division  of  die  Library  of  Congress  will 
retain  the  copy. 

POUOES  AND 'PRACTICES  FOR  STORMQ, 
RtlRB-WSIU,  AOCESSMQi  RETASMB,  AND 
I  OF  RECORDS  H  THE  SfSIMI. 


SrORAOE: 

The  Agreements  are  retained  and  are 
publicly  available  in  the  Motion  Picture 
Reading  Room,  Motion  Picture. 
Broadcasting,  and  Recorded  Soimd 
Division,  Room  LM  338,  James  Madison 
Building,  Library  of  Congress, 
Washington.  D.C.  20540-^690. 


SYSTEM  MANAQERW  AND  ADDRESS: 

Reference  Assistant.  Motion  Picture, 
Broadcasting,  and  Recorded  Soimd 
Division.  Room  LM  338,  James  Madison 
Building,  Library  of  Congress, 
Washington.  DC  20540-4690. 

3.  In  CO-1  through  CO-28  revise  the 
"NOnnCATION  PROCEDURE",  to  read 
as  follows: 

NOIMCATWN  PROCEDURE.  " 

Inquiries  about  a  record  should  be  in 
writing  addressed  to  the  Supervisory 
Copyright  Information  Specialist,  GC/ 
I&R,  PO  Box  70400,  Southwest  Station, 
Washington.  DC  20024. 

n.  Redesignation  and  Addition  of 
Systems  irf  Records 

4.  Redesignate  System  of  Record  CX>- 
28  as  CO-31  and  add  new  Systems  of 
Records  CO-28.  CO-29,  CO-30  and  CO- 
32  to  read  as  follows: 

CO-28 

SYSTEM  NAME: 

Initial  Notice  of  Digital  Transmission 
of  Sound  Recordings  under  Statutory 
License. 


SYSTEM  LOCATION: 

Copyright  Office,  Library  of  Congress, 
Washington.  DC  20559-6000. 

CATEOORKS  OF  MOMOUAtS  COVERED  BY  THE 
SYSTEM: 

Entities  engaged  in  the  digital 
transmission  of  sound  recordings 
pursuant  to  statutory  license. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Name  of  service,  address  of  the 
service,  telephone  number,  fecsimile 
number,  website  address  of  service, 
name  and  title  of  an  authraized 
representative  of  the  service,  signatiire 
of  the  authorized  representative,  and 
date  of  signature. 

AUTHORfTY  FOR  MAMTINANCS  OF  THE  system: 
17  U.S.C.  114(f)(4)(AJ. 

ROUTME  USES  OF  RECORDS  MASfTAMED  M  THE 
SVSTMII^  MCLUDSn  CATCQOMES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 


Records  of  notices  of  digital 
transmissions  of  sound  recordings  are 
useful  to  copyright  owners  of  soimd 
recordings  wdio  wish  to  monitor  the  use 
of  their  works  by  digital  transmission 
services. 

POUCMS  AND  PRACTICES  FOR  STORMS, 
REIRMVMQi,  AOCESSRMl,  RETAMMQ,  AND 
OMPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

storaqe: 

Folders  in  a  file  cabinet  and  binders. 
Information  available  through  Copyright 
Office  homepage. 

RETNMVABSJTV: 

Initial  notices  are  indexed  by  service 
name. 

SAFEQUAROS: 

The  records  are  maintained  in  a  room 
which  is  restricted  to  authorized 
personnel  and  locked  during 
nonworking  hours. 

RETBinON  AND  DMPOSAL: 

Retained  indefinitely. 

SYSTEM  MANAaBI(S)  AND  ADDRESS: 

Chief,  Licensing  Division,  Copyright 
Office.  Library  of  Congress.  Washington, 
DC  20557-6400. 

NOTWCATION  PROCEDURE. 

Inquiries  about  a  Service's  record 
shoiUd  be  in  writing  addressed  to  the 
Supervisory  Copyright  Information 
Specialist.  GC/I&R.  PO  Box  70400. 
Southwest  Station.  Washington.  DC 
20024. 

RECORD  ACCESS  PROCEDURES: 

Requests  from  individuals  should  be 
in  writing  and  addressed  to  the  official 
designated  imder  "Notification 
Procedure." 
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CONTESTmO  RECORD  PROCEDURES: 

See  rules  published  in  37  CFR  part 
204. 

RECORD  SOURCE  CATEGORIES: 

Authorized  agent  of  service  to  which 
record  pertains. 

CO-29 

SYSTEM  NAME: 

Notice  of  Designation  as  Collective 
under  Statutory  License. 

SYSTEM  location: 

Copyright  0£Bce,  Library  of  Congress, 
Washington,  DC  20559-6000. 

CATEQORCS  OF  MDIVDUALS  COVERS)  BYTtlE 
SYSTEM: 

Collectives  designated  under  a 
statutory  license  to  collect  and 
distribute  royalty  funds. 

CATEQORCS  Of  RECORDS  M  THE  SYSTBC 

Name  of  collective,  address  of  the 
collective,  telephone  number,  facsimile 
"number,  website  address  of  collective, 
and  statement  of  authorization. 

AinHORITY  FOR  MAMTENANCE  OF  THE  system: 
17  U.S.C.  114(f)(4)(A). 

nOUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEMI,  MCLUDMQ  CATEQORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  of  notice  of  designation  as 
collective  are  useful  to  the  services 
which  make  digital  transmissions  of  the 
sound  recordings. 

POUOES  AND  PRACTICES  FOR  STORMQ, 
RETRKVSIQ,  ACCESSStO,  RETAMMO,  AND 

omumma  of  records  m  the  system: 
storaoe: 

Folders  in  a  file  cabinet  and  binders. 
Information  available  through  Copyright 
Office  homepage. 

RETRKVABILirY: 

Initial  notices  are  indexed  by  name  of 
collective. 

safbmmros: 

The  records  are  maintained  in  a  room 
which  is  restricted  to  authorized 
personnel  and  locked  during 
nonworking  hours. 

RETBUXNt  AND  disposal: 

Retained  indefinitely. 

SYSTEM  MANAQER<S)  AND  ADDRESS: 

Chief,  Licensing  Division;  Copyright 
Office,  Library  of  Congress,  Washington, 
DC  20557-6400. 

NomcATiON  procedure: 

Inquiries  about  a  Service's  record 
should  be  in  writing  addressed  to  the 
Supervisory  Copyright  Information 
Specialist,  GC/I&R,  P.O.  Box  70400. 


Southwest  Station,  Washington,  DC 
20024. 

RECORD  ACCESS  PROCEDURES: 

Requests  from  individuals  should  be 
in  writing  and  addressed  to  the  official 
designated  under  "Notification 
Procedure." 

CONTESTMO  RECORD  PROCEDURES: 

See  rules  published  in  37  CFR  part 
204. 

RECORD  SOURCE  CATEGORIES: 

Authorized  agent  of  service  to  %^ch 
record  pertains. 

co-ao 

SYSTEM  NAME: 

OnLine  Service  Provider  Designation 
of  Agent  File. 

SYSTEM  location: 

Copyright  Office,  Library  of  Congress, 
Washington,  DC  20559-6000. 

CATEQORCS  OF  MOIVDUAU  COVBIB)  BY  the 

system: 

Designated  agents  of  online  service 
providers  that  receive  notification  of 
infringement  by  service  providers. 

CATEQORES  OF  RECORDS  M  THE  SYSTSK 

Included  in  this  file  are  documents 
that  include:  (1)  The  name,  address, 
telephone  number,  and  electronic  mail 
address  of  a  service  provider's  agent; 
and  (2)  other  contact  information  the 
Register  of  Copyrights  deems 
appropriate. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 
17  U.S.C  701,  702,  705. 

ROUTME  USES  OF  RKOROS  MAMTAMED  M  THE 
SYSTEM,  MCLUDMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  Office  uses  these  records  to 
maintain  a  record  of  agents  of  online 
service  providers  who  should  receive 
any  notification  of  a  claimed 
infringement  which  may  afford  a  service 
provider  limited  liability  imder  the 
copyright  law. 

POUCKS  AND  PRACTICES  FOR  STORMQ, 
RETRIEVMQ.  ACCES8MQ,  RETAMMG,  AND 
DttPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE  AND  RETRKVABNJTY: 

Binders  in  the  Public  Information 
Office  in  the  Information  and  Reference 
Division  in  the  Copyright  Office,  Library 
of  Congress.  Also  available  online  on 
the  Copyright  Office's  web  page. 

SAFEGUARDS: 

These  records  are  maintained  by  the 
Public  Information  Office,  in  a  secure 
room  monitored  by  authorized 
persoimel  and  locked  during 
nonworking  hours.  Hours  of  operation 


of  the  Public  Information  Office  are  8:30 
a.m.-5  p.m.,  Monday  through  Friday 
(except  holidays). 

RETENTION  AND  DISPOSAL: 

Records  are  retained  indefinitely. 

SYSTEM  MANA0ER(8)  AND  ADDRESS: 

Section  Head,  Information  Section, 
Information  and  Reference  Division, 
Copyright  Office,  Library  of  Congress, 
Washington,  DC  20559-6000. 

NOTnCATION  PROCEDURE: 

Inquiries  about  the  decisions  in  this 
file  should  be  in  writing  addressed  to 
the  Supervisory  Copyright  Information 
Specialist,  GC/l&R,  PO  Box  70400, 
Southwest  Station,  Washington,  DC. 
20024. 

RECORD  ACCESS  PROCEDURES: 

Requests  £rom  individuals  should  be 
in  writing  addressed  to  the  official 
designated  under  "Notification 
Procedure." 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  37  CFR  part 
204. 

RECORD  SOURCE  CATEGORCS: 

Individuals  to  whom  the  party 
pertains. 

CO-42 

SYSTEM  NAME: 

Copyright  Office  Appeal  Decisions. 

SYS  I  EM  LOCATION: 

Copyright  Office,  Library  of  Congress. 
Washington,  DC  20559-6000. 

CATEQORES  OF  MDIVDUALS  COVERS)  BY  THE 
system: 

Applicants  or  their  representatives 
who  have  ap]}ealed  the  Office's  decision 
not  to  register  claims  submitted  for 
copyright  registration. 

CATEQORES  OF  RECORDS  M  THE  SYSTBM: 

Included  in  this  file  are:  (1)  Copies  of 
letters  written  by  designated  Examining 
Division  persoimel  who  review 
decisions  to  refuse  to  register  a  claim 
after  the  applicant  or  his  or  her 
representative  has  filed  a  petition  for 
reconsideration  of  the  Examining 
Division's  initial  denial  of  registration; 
and  (2)  copies  of  the  final  decisions 
issued  by  the  Copyright  Office  Appeals 
Board  after  reexamination  of  an 
applicant's  file  upon  a  second  request 
for  reconsideration  of  the  Office's 
refusal  to  register  a  claim. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 
17  U.S.C.  701,  705. 
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ROUTME  uses  OF  RECORDS  MAMTAMEO  M  THE 
SYSTBI,  MCUJOMQ  CATEQOMES  OF  USERS  AND 
TNi  nHWOSES  OF  SUCH  USES: 

The  Office  uses  these  records  to 
maintain  a  record  of  decisions  made  by 
the  Examining  Division  and  the 
Copyright  Office  Appeals  Board  when 
an  appucant  seeks  reconsideration  of 
the  Omce?s  refusal  to  register  his  or  her 
claims  to  copyright. 

POUaS  AM)  MACnca  FOR  STORMQ, 
RCnWMQ,  ACCCSSMQ,  RET  AMMO,  AND 
0«FOSMQ  OF  RtCOWW  M  THE  SYSTEM: 

STORAGE: 

Binders  in  the  Public  Information 
Office  in  the  Information  and  Reference 
Division  in  the  Copyright  Office,  Library 
of  Congress. 

retrkvasuty: 

Documents  are  maintained  in  two 
categories,  the  first  being  Examining 
Division  responses  to  initial  requests  for 
reconsideration  of  a  refusal  to  register  a 
claim,  and  the  second  being  the  Appeals 
Board's  final  decisions  upon  a  second 
request  for  reconsideration  of  a  claim. 
Each  set  of  documents  is  retained  in 
chronological  order  by  the  date  of  the 
correspondence  in  which  the  Office 
sends  responses  to  the  applicant  or  his 
or  her  agent. 

SAFEQUAROS: 

These  records  are  maintained  in  the 
Public  Information  Office,  a  room 
monitored  by  authorized  personnel  and 
locked  during  nonworking  hours.  Hours 
of  operation  of  the  Public  Information 
Office  are  8:30  a.m.-5p.m.,  Monday 
through  Friday  (except  holidays). 


Records  are  retained  indefinitely. 

SYSTBI  IIANAOER(S)  AND  ADDRESS: 

Section  Head,  Information  Section, 
Information  and  Refierence  Division, 
Copyright  Office,  Library  of  Congress, 
Wellington,  DC  20559-6000. 

NOmCATION  procsnme: 

Inquiries  about  the  decisions  in  this 
file  should  be  in  writing  addressed  to 
the  Supervisory  Copyright  Information 
Specialist,  GC/I&R,  PO  Box  70400, 
Southwest  Station,  Washington.  DC 
20024. 

RECORD  access  PROCEDURES: 

Requests  from  individuals  should  be 
in  writing  addressed  to  the  official 
designated  xmder  "Notification 
Procedure." 

CONTBSTNM  RECORD  PROCEDURES: 

See  rules  published  in  37  CFR  part 
204. 


RECORD  SOURCE  CATEQORKS: 

Individuals  to  whom' the  record 
pertains,  and  Copyright  Office  records. 
Marilyn  J.  Kretsingar, 
Assistant  General  Counsel. 
(FR  Doc.  99-25449  Filed  lO-S-99:  8:45  am] 

MLUNQ  CODE  1410-aO-P 


MEDICARE  PAYMENT  ADVISORY 
COMMISSION 

Commission  Meeting 

AGENCY:  Medicare  Payment  Advis(»y 
Commission. 

ACTION:  Notice  of  meeting. 

summary:  The  Commission  will  hold  its 
next  public  meeting  on  lliursday, 
October  14, 1999  and  Friday,  October 
15, 1999  at  the  Embassy  Suites  Hotel, 
1250  22nd  Street,  NW,  Washington,  DC. 
The  meeting  is  tentatively  scheduled  to 
begin  at  10:00  a.m.  on  October  14,  and 
9:00  a.m.  on  October  15. 

The  Commission  will  discuss 
Medicare  survey  and  certification 
issues,  PRO  6th  scope  of  work, 
mechanisms  for  improving  and 
safeguarding  quality,  ESRD  quality 
issues,  outpatient  therapy  services, 
home  health,  prospective  payment 
systems  for  rehabilitation  and  long-term 
hospitals,  BBA  impact  on  SNF 
utilization  patterns,  geographic 
variation  in  Medicare  fee-for-service 
spending  and  payments  to 
Medicare+Choice  plans,  payment 
adequacy  for  hospital  services,  DSH 
payments,  AI*C  systems  for  hospital 
outpatient  departments,  and  payments 
to  teaching  hospitals. 

Agendas  will  be  mailed  on  Monday, 
October  4, 1999.  The  final  agenda  will 
be  available  on  the  Commission's 
website  (www.MedPAC.gov). 

ADDRESSES:  MedPAC's  address  is:  1730 
K  Street,  NW,  Suite  800,  Washington, 
DC  20006.  The  telephone  number  is 
(202) 653-7220. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Ellison,  Office  Manager,  (202) 
653-7220. 

SUPPLBNENTARY  INFORMATION:  If  yoU  are 
not  on  the  Commission's  mailing  list 
and  wish  to  receive  an  agenda,  please 
call  (202)  653-7220. 
Muirajr  N.  Ron, 
Executive  Director. 

[FR  Doc.  99-26031  Filed  10-5-99;  8:45  am] 
BIUjMO  OOOE  IKO-BW-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Notic*  of  MMtings;  Sunshine  Act 

TIME  AND  DATE:  1:30  p.m.,  Wednesday, 
October  6, 1999. 

place:  Board  Room,  7th  Floor,  Room 
7047, 1775  Duke  Street,  Alexandria, 
Virginia  22314r-3428. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Final  Rule:  Amendments  to  Part 
741,  NCUA's  Rules  and  Regulations, 
Insurance  Premium  and  One  Percent 
Deposit. 

2.  National  Credit  Union  Share 
Insurance  Fund  (NCUSIF)  Dividend  for 
1999  &  NCUSIF  Insurance  Premium  for 
2000. 

3.  Final  Rule:  Amendment  to  Part  701, 
NCUA's  Rules  and  Regulations, 
Statutory  Liens. 

4.  Appeal  from  a  Federal  Credit  Union 
of  the  Regional  Director's  Denial  of  a 
Field  of  Membership  Expansion 
Request. 

5.  Notice  of  Changes  to  Federal  Credit 
Union  Bylaws. 

6.  Proposed  Rule:  Amendment  to  Part 
714.  NCUA's  Rules  and  Regulations, 
Leasing. 

7.  Proposed  Rule:  Amendments  to 
Parts  724  and  745,  NCUA's  Rules  and 
Regulations,  Individual  Retirement 
Accounts  in  Several  U.S.  Territories  and 
Possessions. 

8.  Personal  Computer  Procurement  for 
FY  2000. 

RECESS:  2:45  p.m. 

TIME  AND  DATE:  3:00  p.m.,  Wednesday, 
October  6, 1999. 

PIACE:  Board  Room,  7th  Floor,  Room 
7047, 1775  Duke  Street,  Alexandria. 
Vi^inia  22314-3428. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Field  of  Membership  Appeal. 
Closed  pursuant  to  exemption  (8). 

2.  Modification  of  NCUA's 
Indemnification  Policy.  Qosed  pursuant 
to  exemptions  (2)  and  (6). 

FOR  FURTHER  INFORMATION  CONTACT: 

Becky  Baker,  Secretary  of  the  Board. 

Telephone  (703)  518-6304. 

Bedcy  Baker, 

Secretary  of  the  Board. 

(FR  Doc.  99-26166  Filed  10-4-99;  12:08  pm] 

BIUMQ  CODE  7B3»41-II 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  tha  Arts 

Combined  Arts  Advisory  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Combined  Arts  Advisory  Panel,  Opera 
section  (Heritage  &  Preservation, 
Education  and  Access  categories),  to  the 
National  Council  on  the  Arts  will  be 
held  from  October  26-27, 1999  in  Room 
716  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW,  Washington, 
DC,  20506.  The  Panel  will  meet  from 
9:00  a.m.  to  6:30  p.m.  on  October  26th 
and  bom  9:00  a.m.  to  4:00  p.m.  on 
October  27th.  A  portion  of  this  meeting, 
bom  1:30  p.m.  to  2:30  p.m.  on  October 
27th,  will  be  open  to  the  public  for 
policy  discussion. 

The  remaining  portions  of  this 
meeting,  from  9:00  a.m.  to  6:30  p.m.  on 
October  26th,  and  from  9:00  a.m.  to  1:30 
p.m.  and  2:30  p.m.  to  4:00  p.m.  on 
October  27th,  are  for  the  piirpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  application  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  May 
12, 1999,  these  sessions  will  be  closed 
to  the  public  pursuant  to  (c)(4)(6)  and 
(9)(B)  of  section  552b  of  Titie  5.  United 
States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and,  if 
time  allows,  may  be  permitted  to 
participate  in  the  panel's  discussions  at 
the  discretion  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbUity,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20506,  202/682-5532.  TDY-TDD 
202/682-5496.  at  least  seven  (7)  days 
prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden.  Office  of 
Guidelines  &  Panel  Operations.  National 
Endowment  for  the  Arts,  Washington, 
DC,  20506,  or  call  202/682-5691. 


Dated:  September  30, 1999. 
Kathy  Plowitz-Worden, 

Panel  Coordinator,  Panel  Operations, 
National  Endowment  for  the  Arts. 
(FR  Doc.  99-25927  Filed  10-5-99;  8:45  am) 
MUJNQ  COOe  7S37-01-M 


NATIONAL  SaENCE  FOUNDATION 

Spaclal  Emphasis  Panai  in  Biological 
Sciancas:  Notica  of  Maating 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Biological  Sciences  (#1754). 

Date  and  Time:  October  7, 1999, 8  a.m.-S 
p.m.  through  October  9, 1999, 8  a.m.- 
Adjoum. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.  Room  1295,  Arlington,  VA. 

Type  of  meeting:  Closed. 

Contact  Person:  Dr.  Scott  L.  Collins, 
Program  OfBcer  or  Mr.  Aaron  Kinchen, 
Senior  Program  Assistant,  Ecological  Studies, 
Room  640N,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  Virginia. 
22230.  (703)  30&-147g. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals  to 
the  National  Science  Foundation  (NFS)  for 
financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  in  response  to  the  Ecological 
Studies  Ecology  Program  Solicitation  (99-2). 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  natiuv,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b  (c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  September  30, 1999. 
Karen  J.  York, 

Cbnuzuttee  Management  Officer. 
[FR  Doc.  99-26002  Filed  10-5-99;  8:45  am] 
BUJNQ  CODE  THS-OI-M 


NATIONAL  SCIENCE  FOUNDATION 

Spaclal  Empttasis  Panal  in  Biological 
Sciancaa:  Notica  of  Maating 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Biological  Sciences  (#1754). 

Date  and  Time:  October  8, 1999, 8  a.ni.-5 
p.m.  and  October  9, 1999, 8  a.m/rAdjoum. 


Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  970,  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Penelopie  Rrth  or  Dr. 
Edward  T.  Elliott,  Program  Officers, 
Ecological  Studies,  Room  640N,  National 
Science  Foundation,  4201  Wilson  Blvd. 
Arlington,  Virginia  22230.  (703)  306-1479. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals  to 
the  National  Science  Foundation  (NSF)  for 
financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  in  response  to  the  Ecological 
Studies  Ecosystem  Studies  Program 
Solicitation  (99-2). 

Reason  for  Closing:  The  proposals  being 
reviewed  include  infonnation  of  a 
proprietary  or  confidential  natxue,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  S 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  September  30, 1999. 
Karen  J.  York. 

Committee  Management  Officer. 
[FR  Doc  99-26003  Filed  10-5-99;  8:45  am) 
8UJN0  OOM  7iM-ei-M 


NATIONAL  SCIENCE  FOUNDATION 

Spaclal  Emphasia  Panai  in  Chemical 
and  Tranaport  Syatama;  Notica  of 
Maating 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Chemical  and  Transport  Systems  (1190). 

Date  and  Time:  November  10, 1999, 8  a.m. 
to  5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  130,  Arlington.  VA 
22230.  (703)  306-1371. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Geoffiey  Prentice. 
Program  Director.  Division  of  Chemical  and 
Transport  Systems  (CTS),  Room  525,  (703) 
306-1371. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate 
nominations  for  the  FY99  NSF/EPA  TSE  Fl 
Panel  proposals  as  part  of  the  selection 
process  for  awards. 

Reasons  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Simshine  Act. 
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Doted:  September  30, 1999. 
Kami.  York. 

Committee  Management  Officer,  Division  of 
Human  Resource  Management. 
(FR  Doc  99-25986  Filed  10-5-99: 8:45  am] 
■UMQ  OOM  nH-«1-M 

NATIONAL  SaENCE  FOUNDATION 

SpeeW  Efflphaato  Panel  in  Chemical 
and  Tranaport  Syatema;  Notice  of 


In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Qwmical  and  Transput  Systems  (1190). 

Date  and  Time:  October  18, 1999, 8  a.m. 
toSpjn. 

Phce:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  320,  Arlington,  VA 
22230.(703)306-1371. 

Type  (^Meeting:  Cloeed. 

Omtoct  Penon:  Dr.  Thomas  Chapman. 
Prugwm  Director,  Division  of  Chemical  and 
Transport  Systems  (CTS),  Room  525,  (703) 
306-1371. 

Puqpoee  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaliiate 
nominations  for  the  FY99  NSF/BPA  TSE  Dl 
Panel  proposals  as  part  of  the  selection 
process  Cor  awards. 

ileoson  for  Qoeing:  The  proposals  being 
reviewed  include  imormation  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  IJ.S.C 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act 

Dated:  September  30. 1999. 
K«»I.York. 

Coounittoe  Management  Officer,  Division  of 
Human  Resource  Management 
[FR  Doc  99-25987  Filed  10-5-99;  8:45  am] 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphaala  Panel  In  Chemical 
and  Tranaport  Syatama;  Notica  of 


In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annotmces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Chemical  and  Transport  Systems  (1190). 

Dote  and  Time:  OctobOT  19, 1999, 8:15  a.m. 
to  5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  320,  Arlington,  VA 
22230,  (703)  306-1371. 


7>pe  of  Meeting:  Qosed. 

Contact  Person:  Dr.  Robert  M.  Wellek, 
Deputy  Division  Director,  Division  of 
Chemical  and  Transport  Systems  (CTS), 
Room  525,  (703)  306-1371. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate 
nominations  for  the  FY99  NSF/EPA  TSE  D2 
Panel  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  finanrial  data,  such  as 
salaries  and  personal  information  uonrwrning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C 
552b(c)  (4)  and  (6)  of  the  government  in  the 
Sunshine  Act 

Dated:  September  30, 1999. 
Karen  I.Yoric 

C  ommittee  Management  Officer.  Division  of 
Human  Resource  Management 
(FR  Doc  99-25988  Filed  10-5-99;  8:45  am) 
iMiJNO  COOi  7MB-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphaala  Panel  in  the  Dhr iaion 
of  Chemlatry;  Notlea  of  MaeUnga 

This  notice  is  being  published  in 
accord  with  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463.  as 
amended).  During  the  period  November 
IS  throu^  November  18,  the  Special 
Emphasis  Panel  in  the  Division  of 
Chemistry  (1191)  will  be  holding  panel 
meetings  to  review  and  evaluate 
research  proposals.  The  dates  and  types 
of  propoMls  being  reviewed  are: 

Dotes  of  Meetings: 

11/15/99-11/16/99 

11/15/99-11/16-17/99 

11/15/99-11/16/99 

11/17/99-11/18/99 
T^pes  of  Proposal:  

Physical  Chemistry  (CAREER) 

Inorganic  Chemis^  (CAREER) 

Chguiic  Chemistry  (CAREER) 

Aiulytical  and  Siirfoce  Chemistry 
(CAREER) 

Times:  8:30  to  5K)0  p.m.  each  day. 

I^ace:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington,  VA. 

Type  of  Meeting^:  Qosed. 

Contact  Person:  Dr.  Margaret  Cavanaugh. 
Program  Director,  Inorganic,  Biolnorganic 
and  Organometallic  Chemistry,  Room  1055, 
National  Science  Foundation,  4201  Wilson 
Blvd.,  Arlington,  Va.  22230,  telephone  (703) 
306-1842. 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Division  of  Chemistry  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 


proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  tmder  5 
use  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  September  30. 1999. 
KaranYork. 

Committee  Management  Officer 
[FR  Doc  99-26008  Filed  10-5-99;  8:45  am] 
laUNO  OOOC  7MS-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Spadal  Emphaala  Panel  in  ComplJta^ 
Communlcationa  Raaaarch;  Notica  of 
Maating 

In  accordance  with  the  Federal 
Advisory  Coimnittee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Mime:  Special  Emphasis  Panel  in 
Computer-Communications  Research  (1192). 

Date:  OctobOT  22, 1999. 

Tlune:  8:30  a.m.-5  p.m. 

Mace:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  310,  Arlington.  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Personls):  Mukesh  Singhal. 
Program  Directw,  Operating  System  and 
Compilers,  QSE/OCR,  Room  1145,  National 
Science  Foundation.  4201  Wilson  Boulevard, 
Arlington,  Virginia  22230,  (703)  306-1918.  ^ 

Airpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate 
Communications  Research  proposals  as  a 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  iiiformation  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  finanrial  data,  such  as 
salaries,  and  personal  infonnation 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C  552b(c),  of 
the  Government  in  the  Simshine  Act 

Dated  September  30, 1999. 
KamJ.Yoric 

Committee  h^nagement  Officer. 
(FR  Doc.  99-26000  Filed  10-5-99: 8:45  am] 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphaala  Panel  in  Daaign, 
Manufaetura,  and  induatriai 
Innovation;  Notica  of  Maating 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Fotmdation  announces  the  following 
meeting:   '  . 


Aftune;  Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial  Innovation 
(1194). 

Date  and  Time:  November  4, 9,  and  19, 8 
a.ni.— 5:30  pju. 

nace:  Rooms  830, 630,  and  1120,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Qosed. 

Contact  Person:  Or.  Delcie  Durham, 
Program  Director,  Material  Processes  and 
Manufacturing,  Dr.  George  Hazelrigg. 
Program  Director,  Design  and  Integraticm 
Endearing  Program,  Dr.  K.P.  Rajuil:ar, 
Program  Manager,  Manufacturing  Machines 
and  Equipment  Program,  Dr.  Lawrence 
Seiford,  Program  Director,  Operations 
Research  and  Production  Systems  Program, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230,  Telephone 
(703)  30&-1330. 

Piupoee  ofh4eetittg:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  finudal  support 

Agenda:  To  review  and  evaluate  CAREER 
proposals  as  part  of  the  selection  process  for 
awmtls. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  ii^rmation  of  proprietary 
or  confidential  nature,  including  technical 
information,  financial  data  such  as  salaries, 
and  personal  infnmation  concerning 
individuals  assodatad  with  the  pn^oeals. 
These  matters  that  an  exempt  under  5  U.S.C 
552b(cX4)  and  (6)  of  the  Goramment  in  the 
Sunshine  Act 

Dated:  September  30, 1999. 
KanB|.York. 

GuBouttBe  Management  Offkset. 
[FR  Da&  90-26006  Filed  10-5-99;  8:45  am] 
■UJNQ  OOOC  TMS-et-M 


NATIONAL  SCIENCE  FOUNDATION 

MPnwotj  rtntn  lor  uwwopnwrnM 
Mwhwilwiw!  Notio  of  MmUiiq 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annotmoes  the  following 
meeting. 

Name:  Advisory  Panel  for  Developmental 
Mechanisms  (1141). 

Dote  and  Time:  October  20-22, 1999, 8:30 
a.m.  to  5:00  p.m. 

JVace:  Room  390,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Part-Open. 

ContiKt  Persons:  Dr.  Judith  Plesset  and  Dr. 
Susan  Singer,  Program  Directors, 
Developmental  Mechanisms,  Room  685, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  Virginia  22230. 
Telephone  (703)  306-1417. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
sulnnitted  to  NSF  for  financial  support 

Minutes:  May  be  obtained  frran  the  contact 
persons  listed  above. 

Agfinda:  Open  Session:  October  21, 1999; 
1  p.m.  to  2  p.m.,  to  discuss  ^>als  and 


assessment  procedures.  Qosed  Session: 
October  20, 1999;  9  a.m.  to  5  p.m.;  October 
21, 1999;  8:30  a.m.  to  1  p.m.,  2  p.m.  to  5  p.m.; 
October  22, 1999;  8:30  a.m.  to  12  p.m.  To 
review  and  evaluate  Developmental 
Mechanisms  proposals  as  part  of  the 
selection  process  for  awards. 

Beason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  5S2b  (c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  September  30, 1999. 

Karen  York, 

Committee  Management  Officer,  Division  of 
Human  Resource  Management 

[FR  Doc  99-26001  Filed  lO-S-99;  8:45  am] 

■UMO  OOM  TMB-et-M 


NATIONAL  SaENCE  FOUNDATION 

PropoMi  ftavlMv  PwMi  in  Earth 
8ctanocs{  Notic#of  MactinQ 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting:  _,. 

Name:  Proposal  Review  Panel  in  Earth 
Sciences  (1569). 

Date  and  Time:  October  28-30, 1999, 8:00 
a.m.  to  6  p.m. 

Place:  UNAVOO  Headquarters,  UCAR. 
Foothills  Lab  #2,  Room  1003, 3340  Mitchell 
Lane,  Boulder,  CO  90301. 

7>pe  of  Meeting:  Qosed. 

Contact  Person:  Dr.  Daniel  F.  Weill, 
Program  Director,  Instnmientation  ft 
Facilities  Program,  Division  of  Earth 
Sciences,  Room  785,  National  Science 
Foundation  4201  Wilson  Blvd.,  Arlington. 
VA  22230;  Telephone:  (703)  306-1558. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate 
Instrumentation  ft  Facilities  proposals  as  part 
of  the  selection  process  for  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  September  30, 1999. 
Karen  ).  York, 

Committee  Management  Officer. 
(FR  Doc.  99-26004  Filed  10-5-99;  8:45  am] 
■LLMO  COOC  7Sa»-01-M 


NATIONAL  SaENCE  FOUNDATION 

Special  Emphasis  Panel  in  Infonmation 
and  intelligent  Systenw;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Inicnmation  and  Intelligent  Systems  (1200). 

Date  and  time:  November  1-4, 1999. 8:30 
a.in.  to  5  p.m. 

Mace:  The  River  Inn,  924  Twenty-Fifth 
Street,  NW,  Washington.  DC  20037. 

Type  of  Meeting:  Qosed. 

Contact  Person:  Dr.  Ephraim  Clinert, 
Acting  Deputy  Division  Director,  National 
Science  Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA  22230,  (703)  306-1928. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate 
Infixrmation  and  Data  Management  Program 
CAREER  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Qosing:  The  proposals  being 
revievred  include  information  of  a 
pro{Hietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use  552b(c)  (4)  and  (6)  of  the  government 
in  the  Simshine  Act. 

Dated:  September  30, 1999. 
Karen  J.  York. 

Committee  Management  Offkm: 
[FR  Doc  99-25989  Filed  10-5-99;  8:45  am] 


NATIONAL  SaENCE  FOUNDATION 

Special  Empliasis  Panel  in  toifbnnatfon 
and  Intelligent  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Infonnation  and  Intelligent  Systems  (1200). 

Date  and  Time:  October  31-November  2, 
1999  8:30  a.m.-5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 

Type  of  Meeting:  Qosed. 

Contact  Person:  Dr.  Ephraim  Glinert, 
Deputy  Division  Director,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  (703)  306-1928. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate 
Knowledge  and  Cognitive  Systems  CAREER 


54368 


Federal  Register /Vol.  64,  No.  193 /Wednesday.  October  6.  1999 /Notices 


proposals  as  part  of  th«  selection  process  for 
awrards. 

I^son  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries;  and  personal  information 
concanilng  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  September  30. 1999. 
KaraBj.Yoric. 

Canunittee  ManagBment  Officer. 
(FR  Doc.  99-25990  Filed  10-5-99;  8:45  am] 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphaaia  Panel  in  Infonnation, 
and  InMllgent  Syatama;  Notica  of 


In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463.  as  amended),  the  National  Science 
Fotmdation  announces  the  followring 
meeting: 

Mune:  Special  Emphasis  Panel  in 
Infonnation  and  Intelligent  Systems  (1200). 

Date  and  Time:  October  21-22, 1999, 8:30 
ajn.— Spjn. 

Place:  National  Science  Foundation,  4201 
Wilsmi  Boulevard.  Arlington,  VA  22230. 

Type  (^  Meeting:  Cloeed. 

Contact  Arson:  Dr.  Ephraim  Gilnert, 
Acting  Deputy  Division  Director  National 
Science  foundation  4201  Wilson  Boulevard 
Arlington,  VA  22230,  (703)  306-1928. 

Purpose  of  Meeting:  to  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  foe  finaitcial  support. 

Agenda:  to  review  and  evaluate 
Computation  and  Social  Systems  Program 
CAREER  proposals  as  part  of  the  selection 
process  for  awards. 

Aeojon  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  w  confidential  nature,  including 
technical  infiarmation,  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
propMals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  September  30, 1999. 
Karen  I.York. 

Conunittee  Management  Officer. 
(FR  Doc.  99-25991  Filed  10-5-99;  8:45  am] 
■UMB  0001 1M»41-H 


NATIONAL  SOENCE  FOUNDATION 

Special  Emphaaia  Panel  in  Infonnation, 
Robotiea,  and  intalilgent  Syatama; 
NotioaofMaating 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 


Fotmdation  annoimces  the  followdng 
meeting: 

Name:  Special  Emphasis  Panel  in 
Information  and  Intelligent  Systems  (1200). 

Date  and  Time:  October  17-19, 1999  8:30 
a.m.-5  p.m. 

I^ace:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Ephraim  Glinert, 
Acting  Deputy  Division  Director,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  (703)  306-1928. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  Human 
Computer  Interaction  CAREER  proposals  as 
part  of  the  selection  process  ibr  awards. 

Beason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  September  30. 1999. 
KuwJ.Yorii. 

Committee  Management  Officer. 
(FR  Doc  99-25992  Filed  10-5-99;  8:45  am] 
HUJNO  OOOC  Ti6S-01-M 


NATIONAL  SOENCE  FOUNDATION 

Special  Emphaaia  Panel  in  Matariala 
Raaaarch;  Notica  of  Maating 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463,  as  amended),  the  National  Science 
Fotmdation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Materials 
Research  (DMR)  91203. 

Date  and  Time:  November  5, 1999, 8:15 
a.m.-4:30  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd,  Roran  1060,  Arlington.  VA 
22230. 

7>pe  of  Meeting:  Qosed. 

Contact  Person:  Dr.  Andrew  J.  Lovinger, 
Program  Director,  Polymers  Program, 
Division  of  Materials  Research,  Room  1065, 
National  Science  Foundation,  Arlington,  VA 
22230.  (703)  306-1839. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  Review  and  evaluate  proposals  as 
part  of  the  selection  process  to  determine 
finalists  considered  for  FY2000  Faculty  Early 
Career  Development  (CAREER)  Proposals  by 
the  Polymers  Program. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  infonnation  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  infonnation 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  imder  5 


U.S.C  552b  (c).  (4)  and  (6)  of  the  Government 
in  the  Simshine  Act. 

Dated:  September  30, 1999. 
KannJ.Yoric 

Committee  Management  Officer. 
(FR  Doc.  99-25993  Filed  10-5-99;  8:45  am] 
HLUNQ  OOOE  7SS»-01-M 

NATIONAL  SCIENCE  FOUNDATION 

Special  Emphaaia  Panel  in  Matariala 
Raaaarch;  Notica  of  Maating 

In  accordance  with  the  Federal 
Advisory  Conunittee  Act  (Pub.  L.  92- 
363  as  amended),  the  National  Science 
Fotmdation  annoimces  the  following 
meeting: 

Niome:  Special  Emphasis  Panel  in  Materials 
Research  (1203). 

Date  and  Time:  November  3-5, 1999: 8:30 
a.m.— 5  p.m. 

Place:  National  Science  Foundation;  4201 
Wilson  Blvd. ,  Arlington,  VA;  Rooms  340. 
360,  380,  390  and  1235. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Ulrich  Strom,  Program 
Director,  Materials  Research  Science  and 
Engineering  Centers  Program.  Room  1065, 
National  Science  Foundation,  Arlington,  VA 
22230.  (703)  306-1832. 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  Review  and  evaluate  proposals  as 
part  of  the  selection  process  to  detnmine 
findists  considered  for  full  Proposals  for  the 
Materials  Research  Science  and  Engineering 
Centers  Program  awards. 

Beason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  infonnation 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b.  (c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  September  30. 1999. 
KamJ.York. 

Conunittee  Management  Officer. 
(FR  Doc  99-25994  Filed  10-5-99;  8:45  am] 
aiUJNa  OOOK  T86S^-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphaaia  Panel  In  Matariala 
Raaaarch:  Notica  of  Maating 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463  as  amended),  the  National  Science 
Fotmdation  annoimces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Materials 
Research  (1203). 

Date  and  Time:  November  2, 1999;  8  a.m.- 
5  p.m. 
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IHace:  National  Science  Foundation;  4201 
Wilson  Blvd.,  Room  1020,  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  LaVeme  D.  Hess, 
ProgFam  Director,  Electronic  Materials 
Pn^ram,  Division  of  Materials  Research, 
Room  1065,  National  Science  Foundation, 
Arlington,  VA  22230.  (703)  306-1837. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  Review  and  evaluate  proposals  as 
part  of  the  selection  process  to  determine 
finalists  considered  for  FY2000  Faculty  Early 
Career  Development  (CAREER)  Proposals  by 
the  Electronic  Materials  Program. 

Reasons  for  Closing:  The  proposals  being 
revievred  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b.(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  September  30, 1999. 
Karen  J.  York. 

Committee  Management  Officer. 
{PR  Doa  99-25995  Filed  10-5-49:  8:45  am] 
■UMQ  COM  7IH-0t-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Empftaais  Panel  In  Matariala 
Raaearch;  Nolica  of  Meellnga 

In  accordance  with  the  Federal 
Advisoiy  Ckimmittee  Act  (Pub.  L.  92- 
463  as  amended),  the  National  Science 
Foundation  announces  the  following 
meetings:        ' 

Name:  Special  Emphasis  Panel  in  Materials 
Research  (DMR)  *1203. 

Dates/Times:  October  20, 1999  (7:30  p.m.- 
10  p.m.);  October  21  (8  a.m.-5:15  p.m.}  ft 
October  22,  (6  a.m.-3  p.m.). 

Pfocs:  National  Institute  of  Standards  and 
Technology,  100  Bureau  Drive,  Stop  8562, 
Gaithersbuig,  MO  2089»-e562. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Guebre  X.  Tessema, 
Program  Director,  National  Facilities  and 
Ins^umentation  Program,  Division  of 
■Materials  Research,  Room  1065,  National 
Science  Foimdation,  Arlington,  VA  22230. 
Telephone  (703)  30S-1817. 

Purpose  of  Meeting:  To  provide  advice 
and  recommendations  concerning  a  proposal 
submitted  to  NSF  for  financial  support. 

Agenda:  Review  and  evaluate  a  proposal 
entitled  Center  for  High  Resolution  Neutron 
Scattering  for  a  National  Facilities  and 
Instrumentation  Program  award. 

Reason  for  closing:  The  proposal  being 
reviewed  included  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposal.  These  matters  are  exempt  under  5 
U.S.C  S52b.(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 


Dated:  September  30, 1999. 
Karen  ).  York, 

Committee  Management  Officer. 

[FR  Doc.  99-25996  Filed  10-5-99;  8:45  am] 

BILUNQ  CODE  7«6t-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphaala  Panel  In  Materials 
Resaarch;  Notica  of  Meeting 

In  accordance  with  the  Federal 
Advisoiy  Committee  Act  (Pub.  L.  92- 
463  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Materials 
Research  (1203). 

Date  and  Time:  October  12, 1999:  8:15 
a.m.-4:30  p.m. 

Place:  National  Science  Foimdation;  4201 
Wilson  Blvd.,  Room  340,  Arlington,  VA 
22230. 

Type  of  Meeting:  Qosed. 

Contact  Person:  Dr.  H.  Hollis  Wickman, 
Program  Director,  Condensed  Matter  Physics 
Program,  Division  of  Materials  Research, 
Romn  1065,  National  Science  Foundation, 
Arlington,  VA  22230.  (703)  306-1816. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendatioiu  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  Review  and  evaluate  proposals  as 
part  of  the  selection  process  to  determine 
finalists  considered  for  FY2000  Faculty  Early 
Career  Development  (CAREER)  Proposals  for 
the  Condensed  Matter  Physics  Program 
awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
projwsals.  These  matters  are  exempt  under  S 
U.S.a  552b.  (c)(4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  September  30, 1999. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc  99-25997  Filed  10-5-99;  8:45  am] 


NATIONAL  SaENCE  FOUNDATION 

Special  Emphasis  Panel  In  Materials 
Rasaareh;  Notica  of  Meeting 

In  accordance  writh  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463  as  amended],  the  National  Science 
Foimdation  annoimces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Materials 
Research  (1203). 

Date  and  Time:  October  13, 1999:  9  a.m.- 
5  p.m. 

Pface;  National  Science  Foundation;  4201  - 
Wilson  Blvd..  Room  1060,  Arlington,  VA 
22230. 


Type  of  Meeting:  Qoeed. 

Contact  Person:  Dr.  Liselotte  J.  Schioler, 
Program  Director,  Ceramics  Pn^ram, 
Division  of  Materials  Research,  Room  1065. 
National  Science  Foimdation  ,  Arlington,  VA 
22230.  (703)  306-1836. 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  Review  and  evaluate  prof>osal8  as 
part  of  the  selection  process  to  determine 
finalists  considered  for  Ceramic  Program 
awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  writh  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b.(c)  (4)  and(6]  of  the  Government 
in  the  Simshine  Act. 

Dated:  September  30, 1999. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  99-25998  Filed  10-5-99;  8:45  am] 
MJJNQ  cow  7S6a-ei-M 


NATIONAL  SaENCE  FOUNDATION 

Advisory  Commltlaa  for  Mathamatlcal 
and  Ptiyaical  Sdancaa;  Notica  of 
Masting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for 
Mathematical  and  Physical  Sciences  (66). 

Date  and  Time:  November  4, 1999;  9  a.m.- 
5  p.m.,  November  5, 1999;  9  a.m.-3:30  p.m. 

I^ace:  IBM  T.].  Watson  Research  Center, 
Route  134,  Yorktown  Heights.  NY  10598. 

Type  of  Meeting:  Open. 

Contact  Person:  Adriaan  de  Graaf, 
Executive  Officer,  Directorate  for 
Mathematical  and  Physical  Sciences,  Room 
105,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
(703)  306-1800. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  on  the  development  of 
MPS  science  themes,  and  science  and 
education  in  the  international  arena:  provide 
advice  on  building  the  MPS  intellectual  core; 
advice  on  methods  of  achieving  overall 
program  excellence  in  MPS;  and  evaluate  the 
Government  Performance  and  Results  Act 
(GPRA)  FY  1999  Results  Report. 

Agenda: 

November  4, 1999 
AM — Introductory  Remarks,  Discussion  of 

the  MPS  FY  1999  GPRA  Results  Report 
PM — Discussion  on  Building  the  MPS 
Intellectual  Core 
November  5, 1999 
AM — Discussion  of  MPS  Science  Themes, 
Discussion  of  MPS  Science  and 
Education  in  the  International  Arena 
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PM— Meeting  Wrap-up/Future  Business 

Dated:  September  30, 1999. 
IFR  Doc.  99-26007  Filed  10-5-99;  8:45  am) 
■UJNO  OOOC  7HS-01-M 


NATIONAL  SaENCE  FOUNDATION 

Special  Emphaais  Panel  In 
Mattiamatleal  Sclancaa;  Notice  of 


In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463, 88  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
mathematical  Sciences  (1204). 

Date  and  Time:  October  4  &  5, 1999. 

Place:  National  Science  Foundation. 

Type  of  Meeting:  Qosed. 

(intact  Person:  Hans  Engler,  Program 
Director,  Applied  Mathematics  Pro-am,  or 
|oe  Jenkins,  Program  Director,  Analysis 
Program,  Room  1025  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  Telephone:  (703)  306- 
187a 

Purpoee  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  proposals 
concerning  the  Grants  for  Vertical  Integration 
of  Research  and  Education  in  the 
Mathematical  Sciences  (VIGRE)  as  part  of  the 
selection  process  for  awards. 

Beaton  for  Qosing:  The  proposals  being 
revievred  include  ii&rmation  of  a 
proprietary  of  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  Proposals. 
These  matters  are  exempt  under  5  U.S.C 
552b(cH4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  September  30, 1999. 
KamrYark. 

Committee  Management  Officer. 
(FR  Doc  99-25999  Filed  10-5-99;  8:45  am] 
MJJNO  0008  TMS-OI-M 


NATIONAL  SCIENCE  FOUNDATION 

Advlaofy  Commlttaa  for  Polar 
Progrwna:  Notica  of  Maating 

In  accordance  with  the  Federal 
Advisory  Committee  (Pub.  L.  92-463.  as 
amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Ninme:  Advisory  Committee  for  Polar 
Programs  (1130). 

Date  and  Time:  November  1, 1999—8:30 
a.m.  to  5  p.m,  November  2, 1999—8:30  a.m. 
to  5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Room  1235,  Arlington,  VA 
22230. 

Type  of  Meeting:  Open. 


Contact  Person:  Brenda  Williams,  Office  of 
Polar  Programs  (GPP),  National  Science 
Foundation,  4201  Wilson  Blvd.,  Suite  755, 
Arlington,  VA  22230,  (703)  306-1030. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  advise  NSF  on  the 
impact  of  its  policies,  programs  and  activities 
on  the  polar  research  community;  to  provide 
advice  to  the  Director  of  OPP  on  issues 
related  to  long  range  planning,  and  to  form 
ad  hoc  sub-committees  to  carry  out  needed 
studies-and  tasks. 

Agenda:  Discussion  of  NSF-wide 
initiatives,  long-range  planning,  and  GPRA. 

Dated:  September  30, 1999. 
Karen  J.  York. 

Committee  Management  Officer. 
IFR  Doc.  99-26005  Filed  10-5-99;  8:45  am] 
BhlMO  0008  75SS-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Doctot  Nos.  5(M4S  and  50-44q 

TXU  Electric  Co.;  Notioa  Of  laauanca  Of 
Amandmanta  to  facility  Operating 


The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  72  to  Facility 
Operating  License  No.  NPF-87  and 
Amendment  No.  72  to  Facility 
Operating  License  No.  NPF-89  issued  to 
TXU  Electric  Company,  which  revised 
the  Technical  Specifications  (TSs)  for 
operation  of  the  Comanche  Peak  Steam 
Electric  Station  (CPSES)  located  in 
Somervell  County,  Texas.  The 
amendments  are  effective  as  of  the  date 
of  issuance. 

The  amendments  modified  the  rated 
thermal  power  (RTF),  in  paragraph 
2.C.(1)  of  Facility  Operating  License  No. 
NPF-69  (FOL  NPF-89)  for  CPSES.  Unit 
2.  from  3411  megawatts  thermal  (MWt) 
to  3445  MWt.  The  amendments  also 
changed  the  TSs  for  CPSES.  Units  1  and 
2.  The  amendments  changed  TS  1.1  to 
increase  the  RTF  to  3445  MWt  for 
CPSES.  Unit  2.  In  addition,  the 
Allowable  Values  for  the  reactor  trip 
setpoints  for  "N-16  Overpower,"  and 
"Power  Range  Neutron  Flux— High"  in 
TS  Table  3.3.1-1  are  changed  for 
CPSES,  Unit  2  and  TS  5.6.5b,  "Core 
Operating  Limits  Report  (COLR),"  is 
changed  to  reflect  appropriate,  power- 
dependant,  safety  analysis  assimiptions 
and  the  updating  of  these  assimiptions 
in  NRC  staff-approved  documents. 

The  application  for  the  amendments 
complies  vrixh  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 


Commission's  rules  and  regulations  in 
10  CFR  Chapter  1,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses  and  Opportimity  for  a  Hearing 
in  connection  with  this  action  was 
published  in  the  Federal  Register  on 
May  10, 1999  (64  FR  25086).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this 
notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
Environmental  Assessment,  the 
Commission  has  concluded  that  the 
issuance  of  the  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  (64  FR 
43762). 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendments  dated  December  21, 1998, 
as  supplemented  by  letters  dated  April 
23,  May  14,  July  9,  August  13  (two 
letters),  August  25,  and  September  10, 
1999,  (2)  Amendment  No.  72  to  License 
No.  NPF-67,  (3)  Amendment  No.  72  to 
Ucense  No.  NPF-89,  (4)  the 
Commission's  related  Safety  Evaliution, 
and  (5)  the  Commission's 
Environmental  Assessment.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Docimient 
Room,  the  Gehnan  Building.  2120  L 
Street  NW..  Washington.  DC,  and  at  the 
local  public  document  room  located  at 
the  University  of  Texas  at  Arlington 
Library,  Government  Publications/ 
Maps,  702  College,  P.  O.  Box  19497, 
Arlington,  Texas. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  September,  1999. 
For  the  Nuclear  Regulatory  Commission. 

David  H.  JaflEe, 

Senior  Project  Manager,  Section  1,  Project 
Directorate  IV  6r  Decommissioning,  Division 
of  Licensing  Project  Management,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  99-25975  Filed  10-5-99;  8:45  amj 
BaOJNQ  CODE  7Sa»41-P 


NUCLEAR  REGULATORY 
COMMISSION 

BIwaakly  NotIca;  Applicationa  and 
Amandmanta  to  Facility  Oparating 
LIcanaaa  Involving  No  Significant 
Hazarda  Conaidaratlona 

I.  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
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nmission. 


publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  September 
11, 1999,  through  September  24, 1999. 
The  last  biweekly  notice  was  published 
on  September  22, 1999  (64  FR  51343  ). 

Notice  (tf  Consideration  of  Issuance  of 
Amendments  to  Fadiity  Operating 
Licenses,  Pnqiosed  no  Significant 
Hazanb  Consideration  Determinatitm, 
and  Opportunity  far  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
tbllowing  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  fiadlity  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safiBty.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
HowevOT,  should  dicimistances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
resiilt,  for  example,  in  derating  or 
shutdown  of  the  Cadlity,  the 
Commission  may  issue  the  license 
amen^ent  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 


and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Endives  Branch,  Division  of 
Administration  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22,  Two 
White  Flint  North.  11545  Rockville 
Pike,  Rockville,  Maryland  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Stiieet,  NW..  Washington,  DC. 
The  filing  of  requests  for  a  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  November  5, 1999,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  partidpate  as  a  party  in  the 
proceeding  must  file  a  written  request  . 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC  and  at  the  local  public 
document  room  for  the  particular 
fedlity  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  tne  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order^ 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affeded  by  the 
results  of  the  proceeding.  The  petition 
should  spedfically  explain  the  reasons 
v^y  intervention  should  be  permitted 


with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Ad  to  be 
made  a  party  to  the  proceeding;  (2)  the 
natiire  and  extent  of  the  petitioner's 
property,  financial,  or  other  imerest  in 
the  proceeding;  and  (3)  the  possible 
effed  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  spedfic  asped(s)  of  the 
subjed  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  spedfidty 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  spedfic  statement  of 
the  issue  of  law  or  fad  to  be  raised'or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  condse 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  spedfic 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  suffident  information  to 
show  that  a  genuine  dispute  exists  with 
the  apphcant  on  a  material  issue  of  law 
or  fad.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  resped  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subjed  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
partidpate  fully  in  the  condud  of  the 
hearing,  including  the  opporttmity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
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final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Coimsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  and  to  the 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
fior  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  ^ould  be 
granted  baaed  upon  a  balancing  of 
factors  spedfied  in  10  CFR 
2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC,  and  at  the  local  public 
document  room  for  the  particular 
facility  involved. 

Baltimon  Gas  and  Electric  Company. 
Docket  Nos.  50-31 7  and  50-318.  Calvert 
Qiffs  Nuclear  Power  Plant.  Unit  Nos.  1 
and  2,  Calvert  County.  Mar^and 

Date  of  amendments  request: 
September  1. 1999. 

Description  of  amendments  request: 
The  proposed  amendment  requests  the 
following  changes  to  the  Technical 
Specifications: 

1.  Change  the  definition  of  Azimuthal 
Power  Tilt  in  Technical  Specification 
1.1: 

2.  Correct  the  peak  linear  heat  rate 
safety  limit  in  Technical  Specification 
2.1.1.2; 


3.  Correct  the  DC  voltage  range  listed 
in  Siirveillance  Requirements  3.8.3.9 
and  3.8.1.15; 

4.  Correct  the  loss  of  voltage  and 
degraded  voltage  settings  in 
Surveillance  Reauirement  3.3.6.2; 

5.  Correct  the  list  of  core  operating 
limits  in  Technical  Specification  S.6.5.a; 

6.  Correct  a  note  on  Technical 
Specification  Figure  2.1.1-1; 

7.  Remove  references  to  Unit  2,  Cycle 
12  in  various  Technical  Specifications; 
and 

8.  Correct  a  typographical  error  in 
Technical  Specification  5.6. 

SpedficaUy,  the  Proposed  Technical 
Specifications  are  as  follows: 

1.  Technical  Specification  1.1  is 
proposed  to  be  changed  to  replace  the 
definition  of  AzimuUial  Power  Tilt  with 
a  new  definition. 

2.  Technical  Specification  2.1.1.2  is 
proposed  to  be  changed  by  replacing  the 
peak  Unear  heat  rate  safety  limit  ivitii 
less  than  or  equal  to  22kW/ft. 

3.  Technical  Specification  SR  3.3.6.2 
is  proposed  to  be  changed  by  replacing 
the  degraded  voltage  function  with 
transient  degraded  voltage  and  steady* 
state  degraded  voltage  fimctions. 

4.  Te^nical  Spedification  SRs  3.8.1.9 
and  3.8.1.15  are  proposed  to  be  changed 
by  replacing  the  steady-state  voltage 
range  with  the  range  of  greater  than  or 
equal  to  4060  volts  and  less  than  or 
equal  to  4400  volts. 

5.  Technical  Specification  5.6.5.a  is 
proposed  to  be  changed  by  adding 
Technical  Specifications  3.1.4  and  3.3.1 
to  the  list. 

6.  Technical  Specification  Figure 
2.1.1-1  is  proposed  to  be  changed  by 
removing  the  reference  to  Figure  B2.1- 
1. 

7.  Various  Technical  Specifications 
and  Figure  2.1.1-la. 

8.  Technical  specification  5.6.S.b. 
Item  41.ii  is  proposed  to  be  changed  by 
correcting  CEN-199(B>-P  to  CEN- 
119(b)-P. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Would  not  involve  a  significant  increase 
in  the  probability  of  consequences  of  an 
accident  previously  evaluated. 

Change  the  Definition  of  Azimutlial  Power 

rut 

In  their  Infbbulletin  97-07,  Revision  1, 
Asea  Brown  Boveri,  Inc. — Combustion 
Engineering,  Inc.  (ABB-CE)  stated  that  they 
had  found  a  discrepancy  in  the  Technical 
Specification  definition  of  azimuthal  power 
tilt.  This  discrepancy  was  found  to  exist  in 
all  CE  Nuclear  Steam  supply  System  analog 


plants  that  use  CECOR  for  monitoring  and 
surveillance,  and  that  use  ABB-CE  safety 
analysis  methodology.  Calvert  Cliffs  is  one  of 
those  plants. 

The  value  of  Tq  (Azimuthal  tilt  magnitude) 
as  used  in  the  azimuthal  power  tilt  fonnula 
now  in  Technical  Specification  1.1  is  not 
conservative  in  all  cases.  With  the  proposed 
definition,  Tq  is  the  maximum  fractional 
increase  in  power  that  can  occur  anywhere 
in  the  core  because  of  tilt.  Since  Tq  is  the 
maximum  value,  it  is  consistently 
conservative.  This  is  the  appropriate 
measured  value  of  tilt  to  be  used  in  verifying 
that  the  tilt  assumed  in  establishing  safety 
limits  has  not  been  exceeded. 

llierefora,  changing  the  definition  of 
azimuthal  power  tilt  as  proposed  will  not 
involve  a  significant  increase  in  the 
prolnbility  of  consequences  of  an  accident 
previously  evaluated. 


Comet  dM  Peak  Linear  Heat  Rate  Safety 

When  Improved  Standard  Technical 
Specifications  (ITS)  were  written,  the  peak 
linear  heat  rate  safety  limit  of  (less  than  or 
equal  to]  21  kW/ft  was  inadveitenUy  written 
in  Technical  specification  2.1.1.2.  the  correct 
number  is  (less  than  or  equal  to]  22kW/fL  the 
peak  linear  heat  rate  safety  limit  was 
established  at  [less  than  or  equal  to]  22  kW/ 
ft  in  License  Amendment  Nos.  88  (Unit  1] 
and  61  (Unit  2).  This  number  was  valid  for 
both  units  at  the  time  of  implementation  of 
ITS. 

Therefore,  changing  the  peak  linear  heat 
rata  safety  limit  to  a  number  previously 
approved  by  the  Nuclear  Regulatory 
Commission  (NRC)  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

CoiTacI  dM  PiiHl  Gmiarator  Loaa  of  Viritage 
and  Degraded  Vtritage  Sattingi 

When  the  ITS  were  written,  a  single  set  of 
numbos  for  die  degraded  voltage  fimction 
was  provided  in  Technical  Specification 
Surveillance  Requirement  (SR)  3.3.6.2.  The 
degraded  voltage  function  should  have  been 
expressed  as  transient  degraded  voltage  and 
steady-state  degraded  voltage.  This 
separation  of  two  types  of  degraded  voltage 
fimctions  was  approved  in  License 
Amendment  Nos.  226  (Unit  1)  and  200  (Unit 
2),  which  were  issued  befc»e  the  ITS  were 
approved. 

Therefore,  changing  the  degraded  voltage 
function  to  the  transient  degraded  voltage 
and  steady-state  degraded  voltage  functions 
previously  approved  by  the  NRC  will  not 
involve  a  si^iificant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Conoct  the  Dieael  Generator  Voltage  Eange 

Technical  Specification  SRs  3.8.1.9  and 
3.8.1.15  require  each  diesel  to  be  started  from 
a  stand-by  condition.  Surveillance 
requirement  3.8.1.9  requires  that  the 
generator  reach  [greater  than  or  equal  to] 
3740  volts  within  10  seconds.  After  steady- 
state  conditions  are  reached,  both  SRs  require 
the  generator  to  maintain  a  voltage  range  of 
greater  than  3740  volts  and  [less  than  or 
equal  to]  4580  volts. 
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The  Baltimore  Gas  and  Electric  Company 
ITS  conversion  added  voltage  requirements 
to  SRs  3.8.1.9  and  3.8.1.15  consistent  with  SR 
3.8.1.3.  License  Amendment  Nos.  226  and 
200  changed  the  voltage  requirement  for  SR 
3.8.1.3  to  [greater  than  or  equal  to]  4060  volts 
and  (less  than  or  equal  to]  4400  volts.  The 
voltage  was  not  corrected  in  SRs  3.8.1.9  and 
3.8.1.15  when  the  Technical  Specifications 
were  changed  to  ITS. 

Therefore,  rhnnging  the  voltage  in  SRs 
3.8.1.9  and  3.8.1.15  to  voltage  previously 
approved  by  the  NRC  will  not  involve  a 
sifpiificant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Conwt  tilt  Lilt  of  Gnre  Opsntii^  Uniti 

Technical  Specification  5.6.5.a  lists 
Tedmical  Specifications  that  are  to  be 
included  in  the  core  operating  limits  and 
documented  in  the  Core  Operating  Limits 
Repot  (OOLR).  In  the  transition  to  ITS, 
Technical  Specifications  3.1.4  (Control 
Element  Assembly  Alignment)  and  3.3.1 
(Reactcv  Protective  System— Operating)  were 
inadvertently  omitted  from  the  list  The 
complete  list  is  currently  in  the  OOLiL 

Therefore,  restoring  Technical 
Specification  5.6.5.a  to  a  lirt  previously 
approved  by  the  NRC  will  not  involve  a 
significant  increase  in  the  pro4>ability  or 
consequences  of  an  accident  previously 
evahulad. 

CoiTact  Figure  2.1.1-1 

A  note  of  Technical  Specification  Figure 
2.1.1-1  wras  changed  in  License  Amendment 
Nos.  227  (Unit  1)  and  201  (Unit  2)  (ITS)  to 
delete  reference  to  Figure  B2.1-1.  Figure 
B2.1-1  was  deleted  fraon  the  Technical 
Specification  Bases  in  the  transition  to  ITS. 
In  License  Amendment  Nos.  228  (Unit  1)  and 
202  (Unit  2),  an  old  version  of  Figure  2.1.1- 
1  was  used,  and  the  reference  to  Figure  B2.1- 
1  was  thus  inadvertently  put  back  in  the 
note.  The  proposed  correction  will  replace 
the  reference  to  Figure  B2.1-1  with  the 
wording  approved  in  License  Amendment 
Nos.  227  and  201. 

Therefore,  returning  the  note  in  Figure 
2.1.1-1  to  the  wording  previously  approved 
by  the  NRC  will  not  involve  a  si^iificant 
increase  in  the  probability  m  consequences 
of  an  accident  previously  evaluated. 

Remove  Refcrenoei  to  Unit  2,  Cycle  12 

License  Amendment  Nos.  228  and  202 
added  notes  to  indicate  areas  in  the 
Technical  Specifications  that  had  special 
application  to  Cycle  12  of  Unit  2  only.  Cycle 
12  of  Unit  2  ended  in  May  1999.  Since  these 
notes  no  longer  have  application,  they  are 
proposed  to  be  removed.  Additionally,  Figure 
2.1.1-la  applies  only  to  Unit  2,  Cycle  12,  and 
it  is  proposed  to  be  removed. 

Therefore,  removal  of  information  no 
longer  applicable  to  either  imit  is  an 
administrative  change  and  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Correct  ■  Typograpliical  Error 

Technical  Specification  5.6.5.b,  Item  41.ii 
is  being  corrected  to  change  the  number  of 
the  publication  "BASSS.  Use  of  the  Incore 


Detector  System  to  Monitor  the  DNB-LOO  on 
Calvert  QifEs  Unit  1  and  Unit  2"  firom  CEN- 
199(B)  to  CEN-119(B>-P.  Coirection  of  a 
typographical  error  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
or  different  type  of  accident  fiom  an  accident 
previously  evaluated. 

Qiaiige  tlw  Definition  of  Azimudud  Power 
Tilt 

In  their  Infobulletin  97-07,  Revision  1, 
ABB-CE  stated  that  they  had  found  a 
discrepancy  in  the  Technical  specification 
definition  of  azimuthal  power  tilt  This 
discrepancy  was  foimd  to  exist  in  all  CE 
Nuclear  Steam  Supply  System  analog  plants 
that  use  CEOOR  m  monitming  and 
surveillance  and  that  use  ABB-CE  safisty 
analysis  methodology.  Calvert  Clifb  is  one  of 
those  plants. 

The  value  of  Tq  (azimuthal  tilt  magnitude) 
as  used  in  the  azimuthal  power  tilt  formula 
now  in  Technical  specification  1.1  is  not 
always  the  most  conservative  in  all  cases. 
With  the  proposed  definition,  Tq  is  the 
maximtim  fractional  increase  in  power  that 
can  occur  anywhere  in  the  core  because  of 
tilt  Since  Tq  is  the  mariminn  value,  it  is 
conservative.  This  is  the  appropriate 
measured  value  of  tilt  to  be  usmi  in  verifying 
that  the  tilt  assumed  by  ABB-CE  in 
establishing  safety  limits  has  not  been 
exceeded. 

Therefore,  changing  the  definition  of 
azimuthal  power  tilt  as  proposed  will  not 
create  the  possibility  of  a  new  or  diffnent 
type  of  acddent  from  any  accident 
previously  evaluated. 

CoRect  the  Peek  Linav  Beet  Kate 

When  the  ITS  were  written,  a  value  of  peak 
linear  heat  rate  (less  than  or  equal  to)  21  kW/ 
ft  was  inadvertently  written  in  Technical 
Specification  2.1.1.2.  The  correct  number  is 
[less  than  or  equal  to]  22  kW/ft  The  required 
peak  linear  heat  rate  was  established  at  [less 
than  or  equal  to]  22  kW/ft  in  License 
Amendment  Nos.  88  and  61.  This  number 
was  valid  for  both  units  at  the  time  of 
implementation  of  ITS. 

Therefore,  changing  the  value  of  peak 
linear  heat  rate  to  a  value  previously 
approved  by  the  NRC  will  not  create  the 
piossibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated. 

Correct  tlw  Diead  Generator  Loos  of  Voltage 
and  Degraded  Voltage  Settings 

When  the  ITS  were  written,  a  single  set 
numbers  for  the  degraded  voltage  fuiaction 
was  provided  in  Technical  specification  SR 
3.3.6.2.  The  degraded  voltage  function 
should  have  been  expressed  as  transient 
degraded  voltage  and  steady-state  degraded 
voltage.  This  separation  of  two  types  of 
degraded  voltage  functions  was  approved  in 
License  Amendment  Nos.  226  and  200, 
which  were  issued  before  the  ITS  were 
approved. 

Therefore,  changing  the  degraded  voltage 
function  to  the  transient  degraded  voltage 
and  steady-state  degraded  voltage  functions 
previously  approved  by  the  NRC  will  not 


create  the  possibility  of  a  new  or  different 
type  of  accident  from  any  accident 
previously  evaluated. 

Correct  the  Dieeel  Generator  Voltage  Range 

Technical  Specification  SRs  3.8.1.9  and 
3.8.1.15  require  that  each  diesel  be  started 
from  a  stand-by  condition.  Surveillance 
Requirement  3.8.1.9  requires  that  the 
generator  reach  [greater  than  or  equal  to) 
3740  volts  within  10  seconds.  After  steady- 
state  conditions  are  reached,  both  SRs  require 
the  generator  to  maintain  a  voltage  range  of 
greater  than  3740  volts  and  [less  than  or 
equal  to]  4580  volts. 

The  Baltimore  Gas  and  Electric  Company 
ITS  conversion  added  voltage  requirements 
to  SRs  3.8.1.9  and  3.8.1.15  consistent  with  SR 
3.8.1.3.  License  Amendment  Nos.  226  and 
200  changed  the  voltage  requirement  for  SR 
3.8.1.3  to  [greater  than  or  equal  to]  4060  volts 
and  [less  than  or  equal  to]  4400  volts.  The 
voltage  was  not  corrected  in  SRs  3.8.1.9  and 
3.8.1.15  when  the  Technical  Specifications 
were  changed  to  ITS. 

Therefore,  changing  the  voltage  in  SRs 
3.8.1.9  and  3.8.1.15  to  a  voltage  previously 
approved  by  the  NRC  will  not  create  the 
p(»sibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated. 

Correct  the  List  of  Core  Operating  Limits 

Technical  Specification  S.6.5.a  lists 
Technical  specifications  that  are  to  be 
included  in  the  core  operating  limits  and 
documented  in  the  COLR.  In  the  transition  to 
rrs,  Technical  Specifications  3.1.4  (Control 
Element  Assembly  Alignment)  and  3.3.1 
(Reaction  Protective  System— Operating) 
were  inadvertendy  omitted  from  the  list  The 
complete  list  is  currentiy  in  the  OOLR. 

Therefore,  restoring  Technical 
Specification  5.6.5.a  to  a  list  previously 
approved  by  the  NRC  will  not  create  the 
possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaltiated. 

Correct  Figure  2.1.1-1 

A  note  on  Technical  Specification  Figure 
2.1.1-1  was  changed  in  License  Amen(£nent 
Nos.  227  and  201  (ITS)  to  delete  reference  to 
Figure  B2.1-1.  Figure  B2.1-1  was  deleted 
from  the  Technical  Specification  Bases  in  the 
transition  of  ITS.  In  License  Amendment 
Nos.  228  and  202,  an  old  version  of  Figure 
2.1.1-1  was  used,  and  the  reference  to  Figure 
B2.1-1  was  thus  inadvertendy  put  back  in 
the  note.  The  proposed  correction  will 
replace  the  reference  to  Figure  B2.1-1  with 
the  wording  approved  in  License 
Amendment  Nos.  227  and  201. 

Therefore,  removal  of  information  no 
longer  applicable  to  either  unit  is  an 
administrative  change  and  will  not  create  the 
possibility  of  a  new  or  difiierent  type  of 
accident  from  any  accident  previously 
evaluated. 

Remove  Refierences  to  Unit  2,  Cycle  12 

License  Amendment  Nos.  228  and  202 
added  notes  to  indicate  areas  in  the 
Technical  Specifications  that  had  Sf)ecial 
application  to  Cycle  12  of  Unit  2  only.  Cycle 
12  of  Unit  2  ended  in  May  1999.  Since  these 
notes  no  longer  have  application,  they  are 
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proposed  to  be  removed.  Additionally,  Figure 
2.1.1-la  applies  only  to  Unit  2,  Cycle  12,  and 
is  proposed  to  be  removed. 

Therefore,  removal  of  information  no 
longer  applicable  to  either  unit  is  an 
administrative  rhanga  and  will  not  create  the 
possibility  of  a  new  or  diffsrent  type  of 
accident  from  any  accident  previously 
evaluated. 

Comd  a  lypogr^iliical  Errar 

Technical  Specification  $.e.5.b.  Item  41.ii 
is  being  corrected  to  change  the  number  of 
the  publicatim  "BASSS.  Use  of  the  Incore 
Detector  System  to  Monitor  the  DNB-LXX)  on 
Calvert  QifEs  Unit  1  and  Unit  2"  from  CEN- 
199(B)-P  to  CEN-119(B>-P.  Correction  of  a 
typovaphical  error  will  not  create  the 
pmsmility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  the  margin  of  ufoty. 

the  DafinitiaB  of  Aaiimithal  Power 


Ilk 

Hie  margin  of  safety  in  this  case  is  whether 
the  aximuual  power  tilt  calculation  shows 
the  highest  (most  conservative)  value  Cor  Tq 
(azimuthal  tilt  magnitude). 

The  value  of  Tq  as  used  in  the  azimuthal 
power  tilt  formula  now  in  Technical 
Specification  1.1  is  not  always  the  most 
conservative  in  all  cases.  With  the  proposed 
definition,  Tq  is  the  maximum  fractional 
increase  in  power  that  can  occur  anywhere 
in  the  core  because  of  tilt  Since  Tq  is  the 
mayimiim  value,  it  is  Conservative.  This  is 
die  appropriate  measxued  value  of  tilt  to  be 
used  in  verifying  that  the  tilt  asstmud  in 
establishing  safety  limits  has  not  been 
exceeded. 

Therefore,  rhnnging  the  definition  of 
azimuthal  power  tilt  as  proposed  wrill  not 
involve  a  ^gnificant  reduction  in  the  margin 
ofsafiety. 

Comd  the  ftak  Linear  Heitf  Rate  Safety 


The  margin  of  safety  in  this  case  was 
previously  approved  by  the  NRC  in  License 
Amendment  Nos.  88  and  61. 


Comcttba  naael  GoMratar  Loaa  of  Vohage 
and  DegradMl  Vahage  Sattings 

The  margin  of  safety  in  this  case  was 
previously  approved  by  the  NRC  in  License 
Amendment  Nos.  226  and  200. 

Correct  the  Diesel  Generator  Voltage  Range 

The  margin  otsafety  in  this  case  was 
previously  approved  by  the  NRC  in  License 
Amendment  Nos.  226  and  200. 

Conwl  dM  List  of  Core  Operating  Limits 

Technical  Specification  5.6.5.a  lists 
Technical  specifications  that  are  to  be 
included  in  the  core  operating  limits  and 
documented  in  the  COLR.  In  the  transition  to 
ITS,  Technical  Specifications  3.1.4  (Control 
Element  Assembly  Alignment)  and  3.3.1 
(Reactor  Protective  System— Operating)  were 
inadvertently  omitted  from  the  list.  The 
complete  list  is  currently  in  the  COLR. 

Therefore,  restoring  Technical 
Specification  5.6.5.a  to  a  list  previously 


approved  by  the  NRC  will  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Correct  Figure  2.1.1-1 

A  note  on  Technical  Specification  Figure 
2.1.1-1  was  changed  in  License  Amenchnent 
Nos.  227  and  201  (ITS)  to  delete  reference  to 
Figure  B2.1-1.  Figure  B2.1-1  was  deleted 
from  the  Technical  Specification  Bases  in  the 
transition  to  ITS.  In  License  Amendment 
Nos.  228  and  202,  an  old  version  of  figure 
2.1.1-1  was  used,  and  the  reference  to  Figure 
B2.1-1  was  thus  inadvertently  put  back  in 
the  note.  The  proposed  correction  will 
replace  the  refraence  to  Figure  B2.1-1  with 
the  wrading  approved  in  License 
Amendment  Nos.  227  and  201. 

Therefore,  returning  the  note  in  Figure 
2.1.1-1  to  the  wording  previously  approved 
1^  the  NRC  will  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

Ramova  Rdmncaa  to  Unit  2.  Cyck  12 

License  Amendment  Nos.  228  and  202 
added  notes  to  indicate  areas  in  the 
Technical  Specifications  that  had  special 
application  to  Cycle  12  of  Unit  2  only.  Cycle 
12  of  Unit  2  ended  in  May  1999.  Since  these 
notes  no  longer  have  application,  they  are 
proposed  to  be  removeid.  Additionally,  Figure 
2.1.1-la  applies  only  to  Unit  2,  Cycle  12,  and 
it  is  proposed  to  be  removed. 

Therefore,  removal  of  information  no 
longer  applicable  to  either  unit  is  an 
administrative  change  and  will  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Correct  a  Typogr^hical  Error 

Technical  specification  5.6.  S.b,  Item  41. ii 
is  being  corrected  to  change  the  number  of 
the  publication  "BASSS,  Use  of  the  Incore 
Detector  system  to  Monitor  the  DNB-LCO  on 
Calvert  cliffs  Unit  1  and  Unit  2"  from  CEN- 
199(B)-P  to  CEN-119(B>-P.  Correction  (rf  a 
typographical  error  will  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  request 
involves  no  significant  hazards 
consideration. 

Ltxal  Public  Document  Room 
location:  Calvert  County  Library.  Prince 
Frederick,  Maryland  20678. 

Attorney  for  licensee:  Jay  E.  Silbwg, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge.  2300  N  Street,  NW.. 
Washington.  DC  20037. 

NRC  Section  Chief:  S.  Singh  Bajwa. 

Carolina  Power  &■  Light  Company,  et  al.. 
Docket  No.  50-^00.  Sheawn  Harris 
Nuclear  Power  Plant.  Unit  1,  Wdce  and 
Chatham  Counties,  North  Carolina 

Date  of  amendment  request:  August 
26, 1999. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
TS  3/4.9.4,  "Containment  Building 
Penetrations."  and  its  associated  Bases 


to  allow  penetrations  which  provide 
direct  access  from  the  containment 
atmosphere  to  the  outside  atmosphere  to 
remain  open  during  refueling  operations 
provided  certain  adbiinistrative  controb 
are  met. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Containment  is  not  an  accident  initiating 
system  as  described  in  the  Final  Safety 
Analysis  Report.  This  change  is  applicable 
only  in  Mode  6  diuing  Core  Alterations  or 
movement  of  irradiated  foel  (which  occurs 
when  the  imit  is  shutdown).  The  proposed 
change  will  not  modify  equipment  used  for 
foel  movement  or  core  alterations  within  the 
HNP  [Harris  Nuclear  Plant]  Containment 
Building.  Administrative  controls  will  be 
used  to  isolate  containment  in  the  event  of 
a  fuel  handling  accident  The  consequences 
of  a  Fuel  Handling  Accident  inside 
containment  will  increase  as  a  result  of  this 
change.  However,  the  proposed 
administrative  controls  will  require  closure 
of  containment  prior  to  exceedkig  standard 
review  plan  dose  limits  due  to  a  radiological 
release  from  a  design  basis  foel  handling 
acddent 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  provides  for 
administrative  controls  and  operating 
restrictions  far  air  lock  doors  consistent  with 
previous  guidance  authorized  by  the 
Commission  for  similar  nuclear  power 
plants.  Containment  is  not  an  accident 
initiating  system  as  described  in  the  Final 
Safety  Analysis  Report.  Fuel  Handling 
Accidents  have  been  previously  analyzed  for 
the  Harris  Nuclear  Plant 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  difierent 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

Administrative  controls  will  be  used  to 
isolate  containment  in  the  event  of  a  foel 
handling  accident.  The  proposed 
administrative  controls  will  require  closure 
of  containment  prior  to  exceeding  standard 
review  plan  dose  limits  due  to  a  radiological 
release  from  a  design  basis  foel  handling 
accident 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 
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The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue.  Raleigh, 
North  Carolina  27605. 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Senior 
Coimsel,  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602. 

NRC  Section  Chief:  Sheri  R.  Peterson. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
368,  Arkansas  Nuclear  One,  Unit  No.  2, 
Pope  County,  Arkansas 

Date  of  amendment  request:  July  29, 
1999. 

Description  of  amendment  request: 
The  proposed  change  to  the  Aricansas 
Nuclear  One,  Unit  2,  Technical 
Specifications  would  allow  the 
performance  of  a  special  inspection  of 
the  steam  generator  tubes  during  an 
upcoming  mid-cycle  outage.  This  mid- 
cycle  outage  is  planned  for  the  purpose 
of  performing  inspections  in  selected 
areas  of  the  steam  generator  tube  bundle 
where  previous  inspections  have 
revealed  tube  degradation.  The 
proposed  change  would  limit  the  initial 
inspection  scope  to  these  identified 
areas  and  includes  a  scope  expansion 
criteria  to  address  unexpected 
conditions. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

An  evaluation  of  the  proposed  change  has 
been  performed  in  accordance  with  10  CFR 
50.91(a)(1)  regarding  no  significant  hazards 
considerations  using  the  standards  in  10  CFR 
50.92(c).  A  discussion  of  these  standards  as 
they  relate  to  this  amendment  request 
follows: 

Criterion  1 — ^Does  Not  hivolve  a  Significant 
Increase  in  the  Probability  or  Consequences 
of  an  Accident  Previously  Evaluated. 

This  change  has  no  actual  impact  on  any 
previously  analyzed  accident  in  the  final 
safety  analysis  report  (FSAR).  A  double- 
ended  break  of  one  steam  generator  tube  is 
postulated  as  port  of  the  ANO-2  design  basis 
accident  evaluation.  The  change  permits 
Entergy  Operations  to  determine  the 
appropriate  scope  and  expansion  criteria  for 
a  special  steam  generator  tube  inspection  that 
is  being  performed  at  a  frequency  more 
conservative  than  that  of  the  augmented 
inservice  inspection  program  included  in  the 
TSs  (Technical  Specifications].  The  special 


inspection  will  find  and  repair  certain  steam 
generator  tubing  flaws  that  would  otherwise 
remain  in  service  imtil  the  next  scheduled 
refueling  outage.  The  increased  inspection 
frequency  reduces  the  probability  that  a  flaw 
in  a  steam  generator  tube  could  grow  to  a  size 
that  would  affect  the  leakage  or  structural 
integrity  of  the  tube.  The  augmented 
inservice  inspection  program  contained  in 
the  TSs  is  not  being  modified. 

This  change  does  not  modify  any 
parameter  that  will  increase  radioactivity  in 
the  primary  system  or  increase  the  amount  of 
radioactive  steam  released  from  the 
secondary  safety  valves  or  atmospheric  dump 
valves  in  the  event  of  a  tube  rupture. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

Criterion  2 — ^Does  Not  Create  the 
Possibility  of  a  New  or  Different  Kind  of 
Accident  from  any  Previously  Evaluated, 

The  scope  of  this  change  does  not  establish 
a  potential  new  accident  precursor.  The 
design  basis  accident  analyses  for  ANO-2 
include  the  consequences  of  a  double-ended 
break  of  one  steam  generator  tube  which 
bounds  other  postulated  failure  mechanisms. 
The  proposed  change  would  permit 
determination  of  alternate  inspection  criteria 
for  a  special  insp>ection  which  is  in  addition 
to  the  periodic  inservice  inspections  required 
by  the  TSs.  The  equipment  used  in  the 
special  inspection  would  not  affect  any  plant 
components  differently  than  those  used  for 
current  TS  required  inspections. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3 — Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 

As  previously  stated,  a  double-ended 
rupture  of  one  steam  generator  tube  is 
accounted  for  in  the  ANO-2  design  basis 
accident  analysis.  Considering  that  the  2P99 
special  inspection  is  in  addition  to  the 
inservice  inspection  program  defined  in  the 
ANO-2  TSs  and  that  leakage  detection 
capability  is  not  being  modified,  performance 
of  a  special  inspection  of  any  scope  will 
increase  the  margin  of  safety  over  the  current 
TS  requirements. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Therefore,  based  upon  the  reasoning 
presented  above  and  the  previous  discussion 
of  the  amendment  request,  Entergy 
Operations  has  determined  that  the  requested 
change  does  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
signifiomt  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  RussellviUe,  Arkansas 
72801. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 


1400  L  Street,  NW.,  Washington.  DC 
20005-3502. 
NRC  Section  Chief:  Robert  A.  Gramm. 

Indiana  Michigan  Power  Company, 
Docket  No.  50-315.  Donald  C.  Cook 
Nuclear  Plant,  Unit  1,  Berrien  County, 
Michigan 

Date  of  amendment  request:  August 
17, 1999. 

Description  of  amendment  request: 
The  proposed  amendment  would 
remove  the  voltage-based  repair  criteria. 
F*  repair  criteria,  and  sleeving 
methodologies  from  the  Unit  1 
Technical  Specifications  (T/S)  and 
clarify  the  Bases  sections  accordingly. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  theprobabihty  or 
consequences  of  an  accident  previously 
evaluated. 

This  change  removes  the  interim  steam 
generator  tube  plugging  criteria  bom  the  T/ 
S  and  reinstates  the  original  T/S  criteria 
consistent  with  Unit  2  (which  does  not  have 
significantly  degraded  steam  generators).  The 
current  T/S  allow  for  continued  operation 
with  tubes  that  demonstrate  indications  per 
F*  and  voltage-based  criteria.  The  Insis  used 
to  justify  the  interim  criteria  is  specific  to  the 
Unit  1  original  steam  generators  (OSGs)  and 
does  not  apply  to  the  replacement  steam 
generators  (RSGs). 

The  proposed  change  returns  the  plugging 
criteria  for  the  steam  generator  tubes  to  the 
original  licensing  basis.  The  criteria  are  in 
accordance  with  NUREG-0452,  (old) 
"Standard  Technical  Specifications. "  The 
plugging  criteria  are  based  on  a  minimum 
wall  thickness  due  to  wastage  as  determined 
by  ASME  [American  Society  of  Mechanical 
Engineers)  Section  XI.  The  proposed  change 
is  conservative  in  nature  because  it  does  not 
allow  for  continued  operation  with  F*  and 
voltage-based  degraded  tubes.  Because  of 
this,  the  probability  of  a  steam  generator  tube 
rupture  (SGTR)  is  not  increased. 

The  potential  for  a  SGTR  is  also  not 
increased  as  demonstrated  in  the 
qualification  analysis  and  testing  for  the 
RSGs.  The  program  for  periodic  in-service 
inspection  monitors  the  integrity  of  the  SG 
tubing  to  provide  reasonable  assurance  that 
there  is  sufficient  time  to  take  proper  and 
timely  corrective  action  if  any  tube 
degradation  is  detected.  The  tube  inspections 
themselves  are  not  initiators  of  a  SGTR. 
Therefore,  this  change  is  not  expected  to 
increase  the  probability  of  a  SGTR  during 
normal  or  accident  conditions. 

Unit  1  will  continue  to  apply  the  T/S 
maximum  primary-to-secondary  leakage  limit 
of  150  gallons  per  day  (gpd)  through  any  one 
SG  to  minimize  the  potential  for  excessive 
leakage.  The  EPRI  [Electric  Power  Research 
Institutel-recommended  150  gpd  limit 
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provides  for  leakage  detection  and  plant 
shutdown  in  the  event  of  an  unexpected  tube 
leak  and  minimizes  the  potential  for 
excessive  leakage  or  tube  burst  in  the  event 
of  main  steamline  break  (MSLB)  or  loss-of- 
coolant  accident  (LOCA)  conditions.  This 
lower  limit  is  more  restrictive  than  the  limit 
(500  gpd  per  SG  and  total  leakage  of  1440 
gpd)  utilized  for  determination  of  offeite  dose 
and  also  provides  further  assurance  that  the 
probability  of  a  SGTR  is  not  increased. 

The  design  basis  doses  calculated  for 
pcwtulated  accidents  involving  degradation  of 
SG  tubes,  such  as  SGTR  and  MSLB  accidents. 
as  presented  in  UFSAR  chapter  14  accident 
analysis,  have  been  evaluated.  The  SGTR 
consequences  continue  to  be  bounded  by  the 
design  basis  analyses  due  to  the  allowable 
leakage  rate  specified  by  this  change.  The 
proposed  T/S  leakage  rate  is  maintained  at 
150  gpd  per  SG.  However,  the  maximum 
leakage  of  500  gpd  per  SG  and  total  leakage 
of  1440  gpd  for  all  four  generators  was  used 
to  determine  offisite  dose  in  UFSAR  chapter 
14.  The  MSLB  consequences  are  decreased 
by  installation  of  the  RSGs  due  to  the 
reduction  in  primary-to-secondary  leakage 
during  the  MSLB.  Under  the  approved 
interim  plugging  criteria,  a  leak  rate  of  8.4 
gam  %ras  determined  to  be  the  upper  limit  for 
ulowable  primary-to-secondary  leakage  in 
the  faulted  steam  generator.  This  leakage, 
combined  with  the  150  gpd  leakage  from  the 
noo-foulted  SGs,  was  determined  to  limit  the 
otbite  dose  to  10%  of  the  10  CFR  100  limits. 
Following  replacement  of  the  SGs.  the 
leakage  is  limited  during  the  MSLB  to  150 
gpd  for  both  the  faulted  and  unfaulted  SGs. 
iWefbre.  the  Unit  1  MSLB  dose  will  be 
bounded  by  the  current  Unit  2  dose  analysis, 
which  is  less  than  10%  of  10  CFR  100  lunits. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Removing  application  of  voltage-based 
repair  criteria.  F*  repair  criteria,  and  sleeving 
methodologies  upon  installation  of  the  RSGs 
will  not  introduce  significant  or  adverse 
changes  to  the  plant  design  basis  that  could 
lead  to  a  new  or  difierent  kind  of  accident 
being  created.  This  change  does  not  change 
the  overall  objective  of  surveillance 
activities — maintaining  the  structural 
integrity  of  this  portion  of  the  reactor  coolant 
systeoL  The  surveillance  activities  are 
perfbrmed  during  outages.  The  proposed 
change  in  the  surveillance  program  returns 
the  program  to  the  initial  licensing  basis.  No 
new  failures  are  created. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  difiierent 
kind  of  accident  previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

Removing  the  application  of  voltage-based 
and  F*  repair  criteria  and  sleeving 
methodologies  does  not  involve  a  reduction 
in  the  margin  of  safety.  The  RSG  tubing  has 
been  shown  to  retain  adequate  structural  and 
leakage  integrity  during  normal,  transient, 
and  postulated  accident  conditions 


consistent  with  GDC  14. 15.  30.  31,  and  32 
of  10  CFR  [Parti  50  |A]ppendix  A.  The  RSG 
tubing  has  been  designed  and  evaluated 
consistent  with  the  ASME  Section  III,  1989 
edition.  The  proposed  plugging  criteria  are 
based  on  ASME  Section  XI  and  do  not  allow 
for  operation  with  indications  identified  by 
F*  and  voltage-based  criteria.  The  proposed 
program  for  periodic  in-service  inspection  of 
the  RSGs  monitors  the  integrity  of  the  SG 
tubing  to  provide  reasonable  assurance  that 
there  is  sufficient  time  to  take  proper  and 
timely  corrective  action  if  any  tube 
degradation  is  present.  The  proposed 
program  is  consistent  with  NUREG-0452  and 
was  the  basis  for  the  original  Unit  1  T/S 
surveillance  program. 

The  proposed  change  maintains  the  T/S 
maximum  primary-to-secondary  leakage  at 
150  gpd  per  generator  to  minimize  the 
potential  for  excessive  leakage.  This  limit 
provides  for  leakage  detection  and  shutdoMm 
in  the  event  of  an  unexpected  tube  leak  and 
minimizes  the  potential  for  excessive  leakage 
or  tube  burst  in  the  event  of  a  MSLB  or 
LOCA.  Because  this  limit  is  maintained,  the 
margin  of  safety  is  maintained. 

Therefore,  it  is  concluded  that  this  change 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph.  MI  49085. 

Attorney  for  licensee:  Jeremy  J.  Euto. 
Esq..  500  Circle  Drive.  Buchanan.  MI 
49107. 

NRC  Section  Chief:  Claudia  M.  Craig. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Units  1  and  2. 
Berrien  County,  Michigan 

Date  of  amendment  requests: 
September  10. 1999. 

Description  of  amendment  requests: 
The  proposed  amendments  wotdd 
revise  Technical  Specification  (T/S)  3/ 
4.4.7  so  that  the  surveillance 
requirement  does  not  need  to  be 
performed  when  the  reactor  is  defiieled 
with  no  forced  circulation.  The 
proposed  revision  to  T/S  3/4.4.7  also 
includes  changes  to  Tables  3.4-1  and 
4.4-3.  A  change  is  proposed  to  Unit  1 
T/S  Table  4.4-3  to  revise  the  reactor 
coolant  system  (RCS)  chemistry 
sampling  fiequency  bom  throe  times  per 
7  days  with  a  maximum  interval  of  72 
hours  to  a  frequency  of  at  least  once  per 
72  hoivs.  An  editorial  change  to  Unit  1 
Tables  3.4-1  and  4.4-3  would  relocate 
the  asterisk  for  the  footnote  to  a  position 


adjacent  to  the  parameter  "dissolved 
oxygen."  from  its  current  position  next 
to  the  allowable  chemistry  limit  in 
Table  3.4-1  and  the  analysis  frequency 
in  Table  4.4-3.  An  editorial  change 
would  also  correct  the  footnote  for  Table 
3.4-1  for  Unit  1  and  Unit  2  by  making 
the  word  "limit"  pltu^l,  as  it  applies  to 
both  the  steady-state  and  transient 
limits. 

Changes  are  also  proposed  to  revise 
Surveillance  Requirement  4.11.2.2  by 
deleting  the  phrase  "by  analysis  of  the 
Reactor  Coolant  System  noble  gases." 

Basis  for  proposed  no  significant 
hazards  consideration  determinatiort: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideretion,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  of  occurrence  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  changes  to  the  RCS 
chemistry  sampling  requirements  do  not 
athct  the  probability  of  a  loss-of-coolant 
accident  or  steam  generator  tube  rupture, 
which  are  evaluated  in  Sections  14.3  and 
14.2.4,  respectively,  of  the  Updated  Final 
Safety  Analysis  Report  (UFSAR).  RCS 
contaminant  limits  are  maintained  to  reduce 
the  potential  for  RCS  leakage  or  failure  due 
to  corrosion.  Sampling  the  RCS  for 
contaminants  does  not  initiate  an  accident 
Deleting  the  requirement  to  obtain  samples 
when  the  reactor  is  defueled  does  not  modify 
any  plant  equipment  or  afiiect  plant  operation 
and  therefore  does  not  introduce  any  new 
accident  initiators  or  precursors.  Suspension 
of  RCS  chemistry  sampling  when  the  reactor 
is  defueled  does  not  increase  the  potential  for 
RCS  leakage  or  failure  because  the  corrosive 
efiiBCts  of  the  contaminants  is  minimal  during 
this  low-temperature,  low-pressure 
condition.  To  ensure  elevated  contaminant 
levels  would  be  detected  and  corrected  prior 
to  subjecting  the  system  to  a  high- 
temperature  condition,  chemistry  sampling 
will  be  reinstated  within  72  hours  of  re- 
establishing frnced  circulation  and  prior  to 
entering  Mode  6.  Removing  the  restriction  for 
analyzing  primary  coolant  chemical 
contaminants  at  least  three  times  every  seven 
days  does  not  change  the  maximum 
surveillance  interval.  This  change  allows  the 
sample  to  be  collected  two  or  three  tiroes  per 
week,  consistent  with  the  maximum  72-hour 
interval.  The  72-hour  sampling  and  analysis 
interval  is  consistent  with  the  current 
requirement  in  the  Unit  2  T/S,  and  industry 
guidance  in  NUREG-0452,  "Standard 
Technical  Specifications."  The  72-hour 
interval  continues  to  provide  adequate 
assurance  that  concentrations  in  excess  of  the 
limits  are  detected  in  sufficient  time  to  take 
corrective  actions.  Therefore,  the  probability 
of  occurrence  of  a  previously  evaluated 
accident  is  not  increased. 

This  change  does  not  alter  the  quantity  of 
radioactive  matvial  in  any  system  during 
normal  plant  operation,  the  amount  of 
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shielding  provided  by  plant  systems,  or  the 
mitigative  capabilities  of  any  system 
following  an  event.  Therefore,  the 
consequences  of  a  previously  evaluated 
accident  are  not  increased. 

The  editorial  changes  to  the  RCS  chemistry 
T/S  provide  consistency  between  the  Unit  1 
and  Unit  2  T/S  and  the  Standard  Technical 
Specifications.  These  changes  do  not  aflect 
the  design  or  operation  of  any  system, 
structure,  or  component  in  the  plant  The 
accident  analysis  assumptions  and  results  are 
unchanged.  No  new  failures  or  interactions 
are  created. 

The  amount  of  radioactive  material  in  the 
gas  storage  tanks  is  controlled  to  ensure  that, 
in  the  event  of  a  rupture  of  one  of  these 
tanks,  the  resulting  total  body  exposure  to  an 
individual  at  the  nearest  site  boundary  would 
not  exceed  0.5  rem.  The  accidental  waste  gas 
release  event  is  summarized  in  Section  14.2.3 
of  the  UFSAR.  Sampling  to  determine  the 
radioactivity  levels  in  the  tanks  does  not 
initiate  an  accident  or  identify  any  accident 
precursors.  The  increased  sampling 
flexibility  does  not  change  the  method  of 
operating  the  waste  gas  system,  nor  does  it 
modify  any  interfaces  with  other  plant 
systems.  Therefore,  this  change  does  not 
increase  the  probability  of  occurrence  of  an 
accidental  waste  gas  release  event 

Implementation  of  a  diSerent  sampling 
method  does  not  change  the  maximum 

auantity  of  radioactive  material  s{>ecified  in 
le  T/S  Limiting  (Condition  for  Operation 
(LCO).  The  sampling  method  has  no  effect  on 
normal  plant  gaseous  radwaste  activities,  so 
the  composition  of  the  radioactive  gaseous 
nuclides  present  in  the  tank  at  the  tune  of  the 
event  is  not  affected.  As  the  proposed 
revision  allows  a  change  to  the  method  of 
sampling  but  does  not  affect  the  radioactivity 
limit  for  the  gas  storage  tanks,  the  proposed 
change  does  not  increase  the  consequences  of 
an  accidental  waste  gas  release  event. 

Therefore,  the  probability  of  occurrence  or 
the  consequences  of  accidents  previously 
evaluated  are  not  increased. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  changes  to  revise  the  RCS 
chemistry  sampling  frequency  and  to 
suspend  RCS  chemistry  sampling  when  the 
reactor  is  defueled  with  no  forced  circulation 
does  not  change  the  method  of  operating  any 
equipment  or  the  operational  limits  of  any 
equipment.  The  proposed  changes  do  not 
introduce  any  new  feilure  mechanisms  to  the 
RCS  or  any  other  plant  systems.  The 
proposed  change  does  not  involve  any 
physical  alterations  to  any  plant  equipment, 
and  causes  no  change  in  the  method  by 
which  any  plant  system  performs  its 
function.  Editorial  changes  to  footnotes  for 
Tables  3.4-1  and  4.4-3  provide  consistency 
between  the  T/S  for  Unit  1  and  Unit  2,  but 
do  not  change  the  methods  of  operating  any 
equipment  or  introduce  any  new  failure 
mechanisms. 

The  proposed  change  to  eliminate  the 
prescriptive  waste  gas  tank  sampling  method 
does  not  introduce  any  new  failure 
mechanisms  to  the  waste  disfrasal  system, 
involve  any  physical  changes  to  the  waste 
disposal  system  or  any  other  plant  systems. 


or  change  the  way  any  plant  systems  are 
operated.  This  change  does  not  change  any 
interfaces  between  the  waste  disposal  system 
and  any  other  plant  systems.  The  proposed 
changes  continue  to  ensure  the  system  is 
operated  within  the  existing  limit  established 
by  the  T/S  LCO.  Thus,  no  adverse  safety 
considerations  are  introduced  by  this 
proposed  change  to  the  T/S. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  margin  of  safety  pertinent  to  the  RCS 
chemistry  surveillance  is  related  to  the 
concentration  of  chemical  contaminants  that 
would  expedite  corrosion  of  the  RCS  piping 
and  components  and  the  period  of  time 
during  which  the  system  is  allowed  to 
operate  outside  the  T/S  limits.  The  proposed 
changes  to  the  RCS  chemistry  surveillance  do 
not  alter  either  of  these  criteria.  These 
proposed  changes  do  not  affect  any  safety 
limits  or  T/S  parameter  limits.  The  proposed 
changes  do  not  introduce  new  equipment, 
equipment  modifications,  or  new  or  different 
modes  of  plant  operation.  These  changes  do 
not  affect  the  operational  characteristics  of 
any  equipment  or  systems.  The  editorial 
changes  to  footnotes  for  Tables  3.4-1  and 
4.4-3  provide  consistency  between  the  T/S 
for  Unit  1  and  2,  but  do  not  affiect  the 
acceptance  criteria  or  surveillance 
frequencies  for  this  T/S. 

The  mai^n  of  safety  pertinent  to  the  waste 
gas  storage  tanks  is  related  to  the  quantity  of 
radioactivity  that  would  be  released  in  the 
unlikely  event  of  a  tank  rupture.  The 
proposed  change  to  the  gas  storage  tank  T/ 
S  eliminates  the  prescriptive  sampling 
methodology,  but  does  not  affect  the 
requirement  to  periodically  quantify  the 
radioactive  gaseous  material  in  the  gas 
storage  tanks.  The  proposed  change  does  not 
affect  the  quantity  of  radioactivity  allowed  in 
the  gas  storage  tanks,  nor  does  it  alter  the 
methodology,  assumptions,  or  results  of  any 
safety  analyses.  The  proposed  change  to 
delete  the  prescriptive  sampling  method  does 
not  affect  any  safety  limits  or  T/S  parameter 
limits. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satis&ed.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske    - 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  MI  49085. 

Attorney  for  licensee:  Jeremy  J.  Euto, 
Esq.,  500  circle  Drive,  Buchanan,  MI 
49107. 

NRC  Section  Chief:  Qaudia  M.  Craig. 


National  Aeronautics  Space 
Administration  (NASA),  Docket  No.  SO- 
SO,  NASA  Test  Reactor,  Erie  County. 
Ohio 

Date  of  amendment  request:  March 

25, 1999,  as  supplemented  by  letter 
dated  August  10, 1999. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  Lewis  Research  Center  (LeRC]  to 
Glenn  Research  Center  (GRC). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Would  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  proposed  amendment  will  change  the 
name  of  the  Licensee  for  the  Plum  Brook 
Reactor  Facility  (PBRF)  TR-3  license,  a 
possession  only  license,  bom  Lewis  Research 
Center  (LeRC)  to  the  Glenn  Research  Center 
(GRQ.  The  amendment  request  is  necessary 
because  NASA  has  changed  the  name  of  the 
Lewis  Research  Center  to  the  Glerm  Research 
Center  at  Lewis  Field  under  legislative  action 
and  signed  into  idw  (sec.  434,  P.L.  105-276. 
112  Stat  2461)  on  October  21, 1998.  The 
effective  date  of  this  name  change  was  March 
1. 1999.  NASA,  GRC  will  retain  the  PBRF 
license  and  the  responsibility  to  continue 
maintaining  the  PBRF  Reactor  Facility  in  a 
safe  protected  storage  mode  under  the 
current  TR-3  possess-but-not-operate  license. 
In  addition,  the  current  plans  to  provide  a 
PBRF  decommissioning  plan  to  the  NRC  by 
the  end  of  CY  1999  and  the  eventual 
decommissioning  by  the  end  of  CY  2007  have 
not  changed. 

There  will  be  no  change  in  the  funding 
status  of  the  GRC  in  either  maintaining  the 
PBRF  fecility  in  the  safe  protected  storage 
mode  or  the  eventual  decommissioning. 
NASA,  as  a  government  agency,  remains 
responsible  for  the  continuing  funding  of 
boUi  activities. 

In  addition,  there  will  be  no  change  in  the 
personnel  who  are  responsible  for 
maintaining  the  present  TR-3  license  or  in 
developing  the  FBRF  Decommissioning  Plan. 

The  proposed  amendment  does  not  require 
any  physical  change  to  the  PBRF  Facility, 
changes  to  the  Technical  Specifications  or 
procedures  under  the  PBRF  TR-3  License 
other  than  the  name  change  from  LeRC  to 
GRC.  The  proposed  change  does  not  increase 
the  probabilit}'  of  any  accident  or  increased 
risk  to  the  public  safety. 

Therefore,  the  proposed  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
condition  previously  evaluated. 

(2)  Would  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  amendment  does  not  modify 
the  PBRF  fecility  configuration  or  licensed 
activities.  Therefore,  no  additional  accident 
conditions  are  introduced. 
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Therefore,  the  proposed  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident. 

(3)  Would  not  involve  a  significant 
reduction  in  a  maigin  of  safety. 

This  amendment  is  required  because  of  the 
name  change  from  LeRC  to  GRC.  NASA  will 
continue  to  be  financially  responsible  to 
maintain  the  PBRF  Facility  under  the 
existing  TR-3  License. 

Furthennore,  the  GRC  personnel  for  the 
eventual  PBRF  decommissioning  and 
contract  support  personnel  reporting  to  GRC 
will  continue  to  be  technically  qualified  to 
maintain  the  PBRF  under  the  safe  protected 
storage  mode.  There  has  been  no  effiective 
change  in  the  personnel  who  will  be 
responsible  to  implement  the  eventual 
deconmiissioiiiag  effort  that  will  be  required 
under  the  future  PBRF  Deconunissioning 
Plan. 

Plum  Brook's  existing  qualified  contractors 
remained  in  place  following  the  name 
change.  The  requested  amendment  does  not 
involve  any  changes  in  the  performance  of 
current  licensed  activities  and  these  activities 
will  continue  in  their  current  form  without 
changes  or  interruptions  of  any  kind. 

The  proposed  amendment  does  not  alter 
any  margin  of  safety  because  it  does  not 
involve  any  changes  in  the  PBRF  Facility  or 
licensed  activities  under  the  TR-3  License. 
All  activities  will  continue  in  the  current 
{arm  without  changes  or  interruptions  of  any 
kind  as  a  result  of  the  name. 

Therefore,  the  proposed  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NKC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  N/A. 

Attorney  for  licensee:  Elias  T.  Naffah, 
MS  500-118,  NASA,  Glenn  Research 
Center.  21000  Brookpark  Road, 
Cleveland  Ohio  44135. 

NRC  Branch  Chief:  Ledyard  B.  Marsh. 

Northeast  Nuclear  Energy  Company,  et 
d..  Docket  No.  50-336,  Millstone 
Nuclear  Power  Station,  Unit  No.  2,  New 
London  County,  Connecticut 

Date  of  amendment  request:  July  16, 
1999. 

Description  of  amendment  request: 
Proposed  relocation  of  Technical 
Specifications  3/4.9.3.2,  "Refueling 
Operations.  Spent  Fuel  Temperature." 
3/4.9.3.3.  "Refueling  Operations,  Decay 
Time,"  3/4.9.5,  "Refueling  Operation. 
Communications,"  3/4.9.6.  "Refueling 
Operation.  Crane  Operabilitv — 
Containment  Building,"  and  3/4.9.7, 
"Refueling  Operations,  Crane  Travel — 
Spent  Fuel  Storage  Building,"  to  the 
Millstone.  Unit  No.  2  Technical 
Requirements  Manual.  The  associated 


Bases  pages  and  index  pages  will  be 
modified  to  address  the  proposed 
change. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Technical  Specification  3/4.9.3.2. 
"Refueling  Operations,  Spent  Fuel  Pool 
Temperature,"  is  proposed  to  be  relocated  to 
the  TRM  where  future  changes  will  be 
controlled  in  accordance  with  10  CFR  50.59. 
This  specification  limits  spent  fuel  pool 
temperature  to  be  less  than  or  equal  140  "F 
to  ensure  the  resin  in  the  spent  fuel  cooling 
demineralizers  will  not  degrade  and  the 
temperature  and  humidity  are  compatible 
with  personnel  comfort  and  safety 
requirements.  Additionally,  the  requirement 
ensures  that  the  design  temperature  of  the 
fuel  pool  cooling  system,  liner/building 
structures,  and  racks  is  not  exceeded. 
Relocation  of  this  Technical  Specification  to 
the  TRM  does  not  imply  any  reduction  in  its 
importance  in  limiting  the  spent  fuel  pool 
bulk  temperature  to  be  less  than  or  equal  to 
140  "F.  Spent  fuel  pool  bulk  temperature  is 
a  design  bases  process  variable  which  is  used 
to  establish  the  required  heat  removal 
capabilities  of  the  spent  fuel  heat  removal 
system.  In  the  unlikely  event  of  total  loss  of 
cooling  water  flow  to  the  spent  fuel  pool,  the 
pool  water  temperature  may  reach  212  "F 
within  approximately  9  hours  and  will  result 
in  a  boiling  condition.  This  event  does  not 
represent  a  challenge  to  the  fuel  cladding,  as 
a  fission  product  barrier,  unless  the  fuel 
becomes  uncovered.  The  requirement  on 
storage  pool  water  level  is  covered  by 
Technical  Specification  3/4.9.12,  "Storage 
Pool  Water  Level,"  which  requires  a 
minimum  of  23  feet  of  water  over  the  top  of 
irradiated  fuel  assemblies.  Therefore,  spent 
fuel  pool  bulk  temperature  is  not  by  itself  a 
process  variable  that  is  an  initial  condition  of 
a  design  basis  accident  This  Technical 
Specification  does  not  cover  a  process 
variable,  design  feature,  or  operating 
restriction  that  is  an  initial  condition  of  a 
design  basis  accident  or  transient  analysis 
that  either  assumes  the  failure  of  or  presents 
a  challenge  to  the  integrity  of  a  fission 
product  barrier.  It  does  not  cover  a  structure, 
system,  or  component  that  is  part  of  the 
primary  success  path  which  fimctions  or 
actuates  to  mitigate  a  design  basis  accident  or 
transient  that  either  assumes  the  failure  of  or 
presents  a  challenge  to  the  integrity  of  a 
fission  product  barrier.  The  proposed  change 
will  not  alter  the  way  pool  temperature  is 
measured,  nor  will  it  alter  any  of  the 
assumptions  used  in  the  spent  fuel  pool  fuel 
handling  accident  analysis.  Relocation  of  this 
Technical  Specification  to  the  TRM  does  not 
degrade  the  performance  of  any  safety 
systems  or  prevent  actions  assumed  in  the 


accident  analysis,  nor  does  it  alter  any  of  the 
assumptions  made  in  the  analysis  that  could 
increase  the  consequences  of  accidents. 
Therefore,  this  change  will  not  significantly 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

Technical  Specification  3/4.9.3.3, 
"Refueling  Operations,  Decay  Time,"  is 
proposed  to  tie  relocated  to  the  TRM  where 
futiire  changes  will  be  controlled  in 
accordance  with  10  CFR  50.59.  This 
specification  requires  the  reactor  to  remain  in 
Mode  5  or  6  until  the  most  recent  core 
offload  has  decayed  a  sufficient  time  to 
ensure  alternate  cooling  is  available  during 
this  time  to  cool  the  spent  fuel  pool  should 
a  feilure  occur  in  the  Spent  Fuel  Pool  Cooling 
System.  Alternate  cooling  would  be  provided 
by  the  Shutdown  Cooling  System.  Relocation 
of  this  Technical  Specification  to  the  TRM 
does  not  imply  any  reduction  in  its 
importance  in  insuring  that  the  most  recent 
core  offload  has  decayed  a  sufficient  time.  If 
the  requirement  to  remain  in  Mode  5  or  6 
until  the  most  recent  core  offload  has 
decayed  for  504  hours  is  not  satisfied,  the 
spent  fiiel  pool  cooling  system  may  not  have 
the  capability  to  remove  decay  heat  and  stay 
below  the  Technical  Specification  limit  of 
140  *F.  In  the  unlikely  event  of  total  loss  of 
cooling  water  flow  to  the  spent  fuel  pool,  the 
pool  water  temperature  may  reach  212  "F  in 
less  than  9  hours  and  will  result  in  a  boiling 
condition.  This  event  does  not  represent  a 
challenge  to  the  fuel  cladding,  as  a  fission 
product  barrier,  unless  the  fuel  becomes 
uncovered.  The  requirements  on  storage  pool 
water  level  is  covered  by  Technical 
Specification  3/4.9.12,  "Storage  Pool  Water 
Level,"  which  requires  a  minimum  of  23  feet 
of  water  over  the  top  of  irradiated  fuel 
assemblies.  Therefore,  this  requirement  to 
remain  in  Mode  5  or  6  until  the  most  recent 
core  offload  has  decayed  for  504  hours  is  not 
by  itself  a  process  variable  that  is  an  initial 
condition  of  a  design  basis  accident.  This 
Technical  Specification  does  not  cover  a 
process  variable,  design  feature,  or  operating 
restriction  that  is  an  initial  condition  of  a 
design  basis  accident  or  transient  analysis 
that  either  assimies  the  failure  of  or  presents 
a  challenge  to  the  integrity  of  a  fission 
product  barrier.  It  does  not  cover  a  structure, 
system,  or  component  that  is  p>art  of  the 
primary  success  path  which  functions  or 
actuates  to  mitigate  a  design  basis  accident  or 
transient  that  either  assumes  the  failure  of  or 
presents  a  challenge  to  the  integrity  of  a 
fission  product  barrier.  The  proposed  change 
will  not  alter  the  requirement  that  the  most 
recent  core  offload  has  decayed  a  sufficient 
time,  nor  will  it  alter  any  of  the  assiunptions 
used  in  the  spent  fuel  pool  fuel  handling 
accident  analysis.  Relocation  of  this 
Technical  Specification  to  the  TRM  does  not 
degrade  the  performance  of  any  safety 
systems  or  prevent  actions  assumed  in  the 
accident  analysis,  nor  does  it  alter  any  of  the 
assumptions  made  in  the  analysis  that  could 
increase  the  consequences  of  accidents. 
Therefore,  this  change  will  not  significantly 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

Technical  Specification  3/4.9.5,  "Refueling 
Operations,  Conunimications,"  is  proposed 
to  be  relocated  to  the  TRM  where  future 
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changes  will  be  controlled  in  accordance 
with  10  CFR  50.59.  This  specification 
requires  communication  between  the  control 
room  and  the  refueling  station,  to  ensure  any 
abnormal  change  in  the  facility  status,  as 
indicated  on  the  control  room 
instrumentation,  can  be  communicated  to  the 
refueling  station  personnel.  Relocation  of  this 
Technical  Specification  to  the  TRM  does  not 
imply  any  reduction  in  its  importance  in 
insuring  communication  between  the  control 
room  and  the  refueling  station.  This 
Technical  Specification  does  not  cover  a 
process  variable,  design  feature,  or  operating 
restriction  that  is  an  initial  condition  of  a 
design  basis  accident  or  transient  analysis 
that  either  assimies  the  failure  of  or  presents 
a  challenge  to  the  integrity  of  a  fission 
product  barrier.  It  does  not  cover  a  structure, 
system,  or  component  that  is  part  of  the 
primary  success  path  which  functions  or 
actuates  to  mitigate  a  design  basis  accident  or 
transient  that  either  assumes  the  failure  of  or 
presents  a  challenge  to  the  integrity  of  a 
fission  product  barrier.  The  proposed  change 
will  not  alter  the  requirement  on 
commimication  between  the  control  room 
and  the  refueling  station,  nor  will  it  alter  any 
of  the  assumptions  used  in  the  spent  fuel 
pool  fuel  handling  accident  analysis. 
Relocation  of  this  Technical  Specincation  to 
the  TRM  does  not  degrade  the  performance 
of  any  safety  systems  or  prevent  actions 
assimied  in  the  accident  analysis,  nor  does  it 
alter  any  of  the  assumptions  made  in  the 
analysis  that  could  increase  the 
consequences  of  accidents.  Therefore,  this 
change  will  not  significantly  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Technical  Specification  3/4.9.6,  "Refueling 
Operations,  Crane  Operability — Containment 
Building,"  is  proposed  to  be  relocated  to  the 
TRM  where  futvire  changes  will  be  controlled 
in  accordance  with  10  C7R  50.59.  This 
specification  ensures  the  lifting  device  on  the 
refueling  machine  has  adequate  capacity  to 
lift  the  weight  of  a  fuel  assembly  and  a 
control  element  assembly,  and  that  an 
automatic  load  limiting  device  is  available  to 
prevent  damage  to  the  fuel  assembly  diuing 
fuel  movement  Relocation  of  this  Technical 
Specification  to  the  TRM  does  not  imply  any 
reduction  in  its  importance  in  insuring  that 
the  lifting  device  on  the  refueling  machine 
has  adequate  capacity.  The  automatic  load 
limiting  device  and/or  physical  stops  are  not 
monitored  and  controlled  during  op>eration, 
nor  are  they  assumed  to  function  to  mitigate 
the  consequences  of  a  design  basis  accident. 
The  automatic  load  limiting  device  is 
checked  on  a  periodic  basis  to  ensure 
operability.  This  Technical  Specification, 
which  ensures  the  lifting  device  on  the 
refueling  machine  has  adequate  capacity, 
does  not  cover  a  process  variable,  design 
feature,  or  operating  restriction  that  is  an 
initial  condition  of  a  design  basis  accident  or 
transient  analysis  that  either  assumes  the 
failure  of  or  presents  a  challenge  to  the 
integrity  of  a  fission  product  barrier.  The 
proposed  change  will  not  alter  the 
requirement  that  the  lifting  device  on  the 
refiieling  machine  has  adequate  capacity,  nor 
will  it  alter  any  of  the  assiunptions  used  in 
the  accident  analysis.  Relocation  of  this 


Technical  Specification  to  the  TRM  does  not 
degrade  the  performance  of  any  safety 
systems  or  prevent  actions  assiuned  in  the 
accident  analysis,  nor  does  it  alter  any  of  the 
assumptions  made  in  the  analysis  that  could 
increase  the  consequences  of  accidents. 
Therefore,  this  change  will  not  significantly 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

Technical  Specification  3/4.9.7,  "Refueling 
Operations,  Crane  Travel— Spent  Fuel 
Storage  Pool  Building,"  is  proposed  to  be 
relocated  to  the  TRM  where  future  changes 
will  be  controlled  in  accordance  with  10  CFR 
50.59.  This  specification  ensures  loads  in 
excess  of  one  fuel  assembly  containing  a 
control  element  assembly,  plus  the  weight  of 
the  fuel  handling  tool,  will  not  be  moved 
over  other  fuel  assemblies  in  the  spent  fuel 
storage  racks.  Therefore,  in  the  event  of  a 
drop  of  this  load,  the  activity  released  is 
limited  to  that  contained  in  one  fuel 
assembly.  Relocation  of  this  Technical 
Specification  to  the  TRM  does  not  imply  any 
reduction  in  its  importance  in  insuring  that 
loads  in  excess  of  1800  pounds  (except  of  a 
consolidated  fuel  storage  box)  are  prohibited 
from  travel  over  irradiated  fuel.  While  this 
Technical  Sp>ecification  does  address  an 
operating  restriction  assumed  in  the  accident 
analysis,  there  is  no  process  variable  that  can 
be  monitored  during  power  operation  of  the 
plant.  Crane  interlocks  and/or  physical  stops 
are  used  to  assure  that  this  requirement  is 
met,  but  indication  of  the  operation  of  the 
interlocks  and/or  physical  stops  is  not 
available  in  the  control  room.  These  features 
inhibit  movement  of  the  crane  so  that 
monitoring  is  not  necessary.  This  Technical 
Specification  does  not  cover  a  structure, 
system,  or  component  that  is  part  of  the 
primary  success  path  which  fiinctions  or 
actuates  to  mitigate  a  design  basis  accident  or 
transient  that  either  assumes  the  failure  of  or 
presents  a  challenge  to  the  integrity  of  a 
fission  product  barrier.  The  proposed  change 
will  not  alter  the  requirement  that  the  crane 
interlocks  and/or  physical  stops  are 
OPERABLE,  nor  will  it  alter  any  of  the 
assiunptions  used  in  the  spent  fuel  pool  fuel 
handling  accident  analysis.  Relocation  of  this 
Technical  Specification  to  the  TRM  does  not 
degrade  the  performance  of  any  safety 
systems  or  prevent  actions  assumed  in  the 
accident  analysis,  nor  does  it  alter  any  of  the 
assumptions  made  in  the  analysis  that  could 
increase  the  consequences  of  accidents. 
Therefore,  this  change  will  not  significantly 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

Revision  of  Index  Pages  IX  and  Xm  and  the 
proposed  change  to  Bases  sections,  by 
relocating  them  to  the  TRM,  are 
administrative  changes.  Therefore,  this 
change  will  not  significantly  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed  changes 
do  not  alter  how  any  structure,  system,  or 
comfxinent  functions.  There  will  be  no  effect 
on  equipment  important  to  safety.  The 
proposed  changes  have  no  efiect  on  any  of 
the  design  basis  accidents  previously 
evaluated.  Therefore,  this  License 
Amendment  Request  does  not  impact  the 
probability  of  an  accident  previously 
evaluated,  nor  does  it  involve  a  significant 


increase  in  the  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  do  not  alter  the 
plant  configuration  (no  new  or  dlHerent  type 
of  equipment  will  be  installed)  or  require  any 
new  or  unusual  operator  actions.  They  do  not 
alter  the  way  any  structure,  system,  or 
component  functions  and  do  not  alter  the 
maimer  in  which  the  plant  is  operated.  The 
proposed  changes  do  not  introduce  any  new 
failure  modes.  Therefore,  the  proposed 
changes  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  relocation  of  Technical 
Specification  3/4.9.3.2,  "Refueling 
C^>erations,  Spent  Fuel  Pool  Temperature," 
to  the  TRM  does  not  imply  any  reduction  in 
its  importance  in  limiting  the  spent  fuel  pool 
bulk  temperature  to  less  than  or  equal  to  140 
•F.  The  proposed  change  will  not  alter  the 
way  pool  temperat\ire  is  measured.  It  will  not 
alter  any  of  the  assumptions  used  in  the 
spent  fuel  pool  fuel  handling  accident 
analysis,  nor  will  it  cause  any  safety  system 
parameters  to  exceed  their  acceptance  limit 
The  proposed  relocation  of  Technical 
Specification  3/4.9.3.3,  "Refueling 
Operations,  Decay  Time,"  to  the  TRM  does 
not  imply  any  reduction  in  its  importance  in 
insuring  that  the  most  recent  core  offload  has 
decayed  a  sufficient  time.  The  proposed 
change  will  not  alter  the  requirement  that  the 
most  recent  core  offload  has  decayed  a 
sufficient  time,  it  will  not  alter  any  of  the 
assumptions  used  in  the  spent  fuel  pool  fuel 
handling  accident  analysis,  nor  will  it  cause 
any  safety  system  parameters  to  exceed  their 
acceptance  limit  The  relocation  of  Technical 
Specification  3/4.9.5,  "Refueling  Operations, 
Commimications,"  to  the  TRM  does  not 
imply  any  reduction  in  its  importance  in 
insuring  communication  between  the  control 
room  and  the  refueling  station.  The  profmsed 
change  will  not  alter  the  requirement  on 
communication  between  the  control  room 
and  the  refueling  station,  it  will  not  alter  any 
of  the  assumptions  used  in  the  spent  fuel 
pool  fuel  handling  accident  analysis,  nor  will 
it  cause  any  safety  system  parameters  to 
exceed  their  acceptance  limit.  The  relocation 
of  Technical  Specification  3/4.9.6,  "Refueling 
Operations.  Crane  Operability — Containment 
Building,"  to  the  TRM  does  not  imply  any 
reduction  in  its  importance  in  insuring  that 
the  lifting  device  on  the  refueling  machine 
has  adequate  capacity,  The  proposed  change 
will  not  alter  the  requirement  that  the  lifting 
device  on  the  refueling  machine  has  adequate 
capacity,  it  will  not  alter  any  of  the 
assimiptions  used  in  the  accident  analysis, 
nor  will  it  cause  any  safety  system 
parameters  to  exceed  their  acceptance  limit 
The  relocation  of  Technical  Specification  3/ 
4.9.7,  "Refueling  Operations,  Crane  Travel- 
Spent  Fuel  Storage  Pool  Building,"  to  the 
TRM  does  not  imply  any  reduction  in  its 
importance  in  insuring  that  loads  in  excess 
of  1800  pounds  (except  of  a  consolidated  fiiel 
storage  box)  are  prohibited  from  travel  over 
irradiated  fuel.  The  proposed  change  will  not 
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alter  the  requirement  that  the  crane 
interlocks  and/or  physical  stops  are 
OPERABLE,  it  will  not  alter  any  of  the 
assumptions  used  in  the  spent  fuel  pool  fuel 
handling  accident  analysis,  nor  will  it  cause 
any  safety  system  parameters  to  exceed  their 
acceptance  limit.  Revision  of  Index  Pages  IX 
and  Xin  and  the  proposed  change  to  Bases   ^ 
sections  by  eliminating  the  sections 
corresponding  to  the  relocated  Technical 
Specifications  are  administrative  changes. 
These  changes  will  not  alter  any  of  the 
assumptions  used  in  the  spent  fuel  pool  fuel 
handling  accident  analysis,  nor  will  it  cause 
any  safety  system  [>arameters  to  exceed  their 
acceptance  limit.  The  proposed  changes  do 
not  affsct  any  of  the  assumptions  used  in  the 
accident  analysis,  nor  do  they  affect  any 
operability  requirements  for  equipment 
important  to  plant  safety.  Therefore,  the 
proposed  changes  will  not  result  in  a 
significant  reduction  in  a  margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center. 
Three  Rivers  Community-Technical 
College.  574  New  London  Turnpike, 
Norwich,  Coimecticut,  and  the 
Waterford  Library,  ATTN:  Vince 
luliano,  49  Rope  Ferry  Road,  Waterford, 
Connecticut. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq..  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270,  Hartford,  Connecticut. 

NRC  Section  Chief:  James  W.  Clifford. 

PECO  Energy  Company.  Docket  No.  50- 
352.  Limerick  Generating  Station,  Unit 
1,  Montgomery  County.  Pennsylvania 

Date  of  amendment  request:  June  7, 
1999. 

Description  of  amendment  request: 
The  proposed  change  to  the  Technical 
Specifications  (TSs),  if  approved,  will 
reflect  the  permanent  deactivated 
configuration  of  the  "wet"  instrument 
reference  leg  isolation  valve  HV-61-102 
which  originally  connected  the  Drywell 
Floor  and  Equipment  Drain  Tanks  to 
level  instruments  outside  the 
containment.  The  TS  changes  affiecting 
TS  Table  3.6.3-1.  "Primary 
Contaiiunent  Isolation  Valves,"  and  its 
associated  notations  will  reflect  the 
current  plant  configuration.  More 
specifically,  TS  Section  3/4.6.3, 
"Primary  Containment  Isolation 
Valves,"  Table  3.6.3-1.  PenetraUon 
Number  230B  will  be  revised  to 
designate  the  function  of  valve  HV-61- 
102  as  "Deactivated,"  the  maximum 
isolation  time  for  valve  HV-61-102  will 
be  eliminated,  and  notations  1,  23,  and 
29  will  be  replaced  with  a  new  notation 


indicating  the  permanent  configuration 
of  the  subject  valve. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staff's  review  is  presented  below: 

1.  The  proposed  TS  changes  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  closed  valve,  HV-61-102,  has  no  effect 
on  the  function  of  the  Drywell  Sump/ 
Equipment  Drain  Tanks,  other  safety-related 
systems,  or  other  containment  penetrations. 
The  current  status  of  the  valve  is  locked 
closed,  de-energized,  and  the  motor  operator 
cannot  be  accidentally  actuated.  In  addition, 
the  line  is  capped  downstream  of  the 
isolation  valve.  As  described  above,  the  valve 
is  considered  to  be  in  a  passive  configuration, 
where  a  malfunction  is  not  expected  and 
cannot  cause  an  increase  in  the  probability  of 
a  malfunction  to  itself  or  other  safety-related 
equipment.  The  potential  for  increased 
releases  outside  the  containment  due  to 
breaching  of  the  valve  assembly  is  no  greater 
than  that  of  the  isolation  design  previously 
evaluated. 

Therefore,  the  proposed  change  to  the  TSs 
does  not  involve  a  significant  increase  in  the 
probability  of  occurrence  or  consequences  of 
an  accident  previously  evaluated  in  the 
Safety  Analysis  Report. 

2.  The  proposed  TS  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  abandoned  isolation  valve  conforms  to 
approved  isolation  configurations,  and  its 
structural  integrity  has  not  been  degraded  by 
the  modified  configuration.  The  original 
function  of  valve  HV-61-102  was  only  to 
provide  isolation  of  the  instrument  line. 
Following  the  modification,  the  valve  is 
independent  of  the  function  of  the  Drywell 
Simip/  Equipment  Drain  Tanks,  other  safety- 
related  systems,  and  other  penetrations. 
Since  the  valve  is  passive  and  has  no 
requirements  to  be  operated,  it  cannot  create 
a  different  type  of  malfunction  on  itself  or 
other  safety-related  systems.  In  addition,  the 
valve  is  specifically  designed  to  isolate  and 
is  essentially  passive  during  accident 
conditions,  it  has  no  activity  that  could  be 
the  initiator  of  an  accident  of  a  different  type. 

Therefore,  the  proposed  changes  to  the  TSs 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  TS  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 
Isolation  valve  HV-61-102  in  its  proposed 
permanent  configuration  meets  the  margin  of 
safety  described  in  TS  Bases  3/4.6.3  since  it 
is  kept  closed  under  all  operational 
conditions  and  will  not  be  under  the 
constraint  of  TS  closing  times  in  order  to 
maintain  releases  within  specifications.  The 
proposed  changes  have  no  impact  on  any 
safety  analysis  assumptions. 


Therefore,  the  proposed  TS  changes  do  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  PA  19464. 

Attorney  for  licensee:  J.  W.  Durham, 
Sr..  Esquire,  Sr.  V.P.  and  General 
Counsel,  PECO  Energy  Company,  2301 
Market  Street,  Philadelphia,  PA  19101. 

NRC  Section  Chief:  James  W.  Clifford. 

Public  Service  Electric  6-  Gas  Company. 
Docket  Nos.  50-272  and  50-311.  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  amendment  request:  July  23, 
1999,  as  supplemented  on  September 
13, 1999. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  Surveillance 
Requirement  4.8.1.1.2  to  allow  the  24- 
hour  emergency  diesel  generator 
endurance  nm  to  be  performed  during 
power  operation  (i.e..  Modes  1  and  2) 
instead  of  restricting  the  test  to  when 
the  reactor  was  shutdown. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  to  Technical 
Specification  Surveillance  Requirement  (SR) 
4.8.1. 1.2.d.7  (24-hour  emergency  diesel 
generator  (EDG)  endurance  run  test)  to 
eliminate  the  restriction  to  perform  the  test 
during  shutdown  conditions  does  not  involve 
a  significant  increase  in  the  probability  of 
any  previously  evaluated  accident.  Although 
paralleling  or  connecting  the  EDG  to  off-site 
power  for  the  test  could  induce  an  electrical 
distribution  system  perturbation,  the  same 
possibility  exists  when  the  EDG  is  tested 
during  the  monthly  1-hour  loaded 
surveillance  test  (SR  4.8.1.1.2  a  2).  This  risk 
during  testing  the  EDG  monthly  at  power  was 
reviewed  and  found  acceptable  by  the  NRC. 
Further,  none  of  the  automatic  actuations  and 
interlocks  in  the  tested  portion  of  the 
electrical  system  or  the  EDG  control  system 
are  disabled  during  the  24-hour  endurance 
run.  Thus,  the  onsite  safety-related  electrical 
system  remains  protected  bom  potential 
feults  and  perturbations. 

The  ability  and  capability  (ojf  the  EDG  to 
perform  their  safety  function  (mitigate  the 
consequences  of  a  previously  evaluated 
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accident)  is  also  unaffected.  This  capability 
was  demonstrated  not  only  by  the  tests 
conducted  in  the  EDG  manu^cturer's  plant, 
but  continue  to  be  demonstrated  by 
surveillance  testing  performed  at  the  station. 
This  testing  verifies  specific  design  criteria, 
which  assure  continued  EDG  operability 
even  during  testing.  Examples  of  presently 
performed  Technical  Specification  testing 
that  demonstrate  the  ability  and  capability  of 
the  EDG  to  perform  its  safety  functions  are: 

•  SR  4.8.1.1.2.  d.  2  requires,  in  part,  that 
on  a  load  rejection  of  greater  than  820  KW, 
the  voltage  and  frequency  be  restored  to 
acceptable  values  within  4  seconds. 

•  This  surveillance  demonstrates  the 
ability  of  the  EDGs  to  withstand  a  loss  of 
load,  as  it  would  occur  in  a  normal 
safeguards  equipment  controller  (SEC) 
actuation,  without  compromising  its  ability 
to  be  ready  to  accept  a  new  loading  sequence 
and  carry  its  design  safety  function. 

•  SR  4.8.1.1.2.  d.  9  requires,  in  part,  that 
with  the  EDG  operating  in  a  test  mode 
(connected  to  its  bus),  a  simulated  safety 
injection  signal  overrides  the  test  mode  by  (1) 
returning  the  diesel  generator  to  standby 
operation  and  (2)  automatically  energizing 
the  emergency  loads  with  offsite  power. 

This  surveillance  demonstrates  the  ability 
of  the  EDGs  to  be  disconnected  from  the  grid, 
if  in  a  test  mode,  on  an  accident  signal,  and 
be  ready  to  accept  a  new  loading  sequence 
and  carry  its  design  safiety  function. 

•  SR  4.8.1.1.2.  a.  2  requires,  in  part,  that 
every  31  days  each  EDG  be  demonstrated 
OPERABLE  by  synchronizing  it  to  the  grid 
for  greater  than  or  equal  to  60  minutes. 

Note  that  this  proposed  amendment 
request  eliminates  a  discrepancy  between  the 
current  requirement  to  jjerform  the  24  hour 
run  during  shutdown  and  SR  4.8.1. 1.2.a.2, 
which  would  alkiw  a  24  hour  run  at  power. 

Additionally,  PSE&G  performed  an 
assessment  of  the  potentially  added  risk  of  an 
additional  24  hours  of  on-line  EDG  testing. 
The  unavailability  of  all  three  EDGs  was 
increased  in  the  Probabilistic  Safety  Analyses 
(PSA)  for  both  Salem  Units  1  and  2  to 
correspond  to  an  additional  24  hours  per 
cycle  out-of-service  time  each  18-month 
operating  cycle.  The  unavailability  was 
changed  from  1.86E-02/year  to  2.0E-2/year. 
The  increase  in  the  baseline  internal  events 
core  damage  frequency  (CDF)  was 
determined  to  be  1.6E-07  events/year  for 
both  Salem  Units  1  and  2.  Based  on  the 
definition  provided  in  Regulatory  Guide 
1.174,  Paragraph  2.2.4,  this  increase  is 
considered  a  very  small  increase  in  risk  (less 
than  l.OE-06  events/year). 

Therefore,  the  proposed  amendment, 
including  proposed  administrative  controls, 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  amendment  to  Technical 
Specification  Surveillance  Requirement 
4.8.1. 1.2.d.7  (24-hour  endurance  run  test)  to 
eliminate  the  restriction  to  perform  the  test 
during  shutdown  conditions  does  not 
physically  modify  the  facility,  introduce  a 


new  failure  mode,  or  propose  a  different 
operational  mode  of  the  AC  electrical  power 
sources,  or  Emergency  Diesel  Generators. 

Therefore,  the  proposed  amendment  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  AC  Electrical  distribution  system  has 
been  designed  to  provide  sufficient 
redundancy  and  reliability  to  ensure  the 
availability  of  the  EDGs  to  provide  the 
required  safety  function  under  design  basis 
events  to  protect  the  power  plant,  the  public 
and  plant  personnel.  Specifically,  the  ability 
of  the  EDGs  to  separate  from  the  off-site 
power  source  has  been  designed  and  tested 
per  Technical  Specifications  requirements. 

Performance  of  the  24-hour  endurance  run 
during  power  operations  will  not  affect  the 
availability  of  any  of  the  required  power 
sources,  nor  the  capability  of  the  EDGs  to 
perform  their  intended  safety  function. 
Furthermore,  performing  the  test  when  the 
undervoltage  protection  of  the  4160-V  vital 
buses  required  by  the  Salem  Station 
Technical  Specification  3.3.2.1  is  operable, 
provides  for  an  added  level  of  protection  to 
the  EDG  that  is  not  available  while 
shutdown. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  detennine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  NJ  08079. 

Attorney  for  licensee:  Jeffrie  J.  Keenan, 
Esquire,  Nuclear  Business  Unit — N21, 
P.O.  Box  236.  Hancocks  Bridge,  NJ 
08038. 

NRC  Section  Chief:  James  W.  Clifford. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
August  30, 1999  (TS  99-08). 

Brief  description  of  amendments:  The 
proposed  amendments  would  change 
the  Sequoyah  (SQN)  Technical 
Specification  (TS)  requirements  to 
provide  alternatives  to  the  requirement 
of  actually  measuring  response  times. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a), 
Tennessee  Valley  Authority  (TVA),  the 
licensee,  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


A.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

This  change  to  the  TS  does  not  result  in 
a  condition  where  the  design,  material,  and 
construction  standards  that  were  applicable 
prior  to  the  change  are  altered.  The  same  RTS 
(Reactor  Trip  System]  and  engineered  safety 
feature  actuation  system  (ESFAS) 
instrumentation  is  being  used,  the  time 
response  allocations/modeling  assumptions 
in  die  (Final  Safety  Analysis  Report]  Chapter 
15  analyses  are  still  the  same,  only  the 
method  of  verifying  time  response  is 
changed.  The  proposed  change  will  not 
modify  any  system  interface  and  could  not 
increase  the  likelihood  of  an  accident  since 
these  events  are  independent  of  this  change. 
The  proposed  activity  will  not  change, 
degrade  or  prevent  actions,  or  alter  any 
assumptions  previously  made  in  evaluating 
the  radiological  consequences  of  an  accident 
described  in  the  Final  Safety  Analysis 
Report  Therefore,  the  proposed  amendment 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

B.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

This  change  does  not  alter  the  performance 
of  pressure  |or]  differential  pressure 
transmitters,  solid  state  protection  sjrstem 
racks,  nuclear  instrumentation,  or  input  and 
output  master/slave  relays  used  in  the  plant 
protection  systems.  Applicable  sensors,  solid 
state  protection  system  (SSPS)  racks,  nuclear 
instrumentation,  and  relays  will  still  have 
response  time  verified  by  test  prior  to  placing 
the  equipment  in  operational  service  and 
after  any  maintenance  that  could  affect  the 
response  time  of  that  equipment.  Changing 
the  method  of  periodically  verifying 
instrument  response  time  for  certain 
instruments  from  RTT  [Response  Time  Test) 
to  calibration  and  channel  checks  or 
functional  test  will  not  create  any  new 
accident  initiators  or  scenarios.  Therefore, 
the  proposed  amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

C.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

This  change  does  not  affect  the  total  system 
response  time  assumed  in  the  safety  analysis. 
The  periodic  system  response  time 
verification  method  for  selected  pressure  and 
pressure  difierential  sensors  and  SSPS  racks, 
nuclear  instr\unentation,  or  logic  systems  is 
modified  to  allow  use  of  actual  test  data  or 
engineering  data  (various  Westinghouse 
WCAPs  (topical  reports]).  The  method  of 
verification  still  provides  assurance  that  the 
total  system  response  time  is  within  that 
assumed  in  the  safety  analysis,  since 
calibration  checks  and  functional  tests  will 
detect  any  degradation  which  might 
significantly  affect  equipment  response  time. 
Therefore,  the  prof»osed  license  amendment 
request  does  not  result  in  a  significant 
reduction  in  margin  of  safety. 
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The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFK  50.92(c)  are  satisfied.  Therefore,  the 
h4RC  staff  proposes  to  detennine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  lOH, 
Knoxville,  Tennessee  37902. 

NBC  Section  Chief:  Sheri  R.  Peterson. 

Temiessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
Atwust  30, 1999  (TS  99-10). 

Brief  description  of  amendments:  The 
proposed  amendments  would  change 
the  Sec^oyah  (SQN)  Technical 
Specifications  (TS)  to  provide 
clarification  to  the  requirements  for 
containment  isolation  valves. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  S0.91(a), 
Tennessee  Valley  Authority  (TVA),  the 
licensee,  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  proposed  amendment  does  not 
involve  a  sigDlficant  increase  in  the 
probability  or  consequences  of  an  accident 
praviously  evaluated. 

The  proposed  revisions  enhance  the 
technical  specification  (TS)  requiiements  to 
provide  greater  consistency  with  the  standard 
TS  in  NUREG-1431.  This  revision  proposes 
changes  to  the  requirements  for  containment 
isolation  valves  in  Specifications  3.6.3.  A 
proposed  revision  relocates  a  surveillance 
requirement  (SR)  from  SQN  TS  3.6.1.1, 
"Containment  fategrity"  to  SQN  TS  3.6.3. 
"Containment  Isolation  Valves."  A  proposed 
revision  to  TS  3.6.3,  Action  (a),  a  new  Action 
(b),  and  a  proposed  revision  to  SR  4.6.3.2 
provide  Improvements  to  the  existing  TS 
requirements.  The  proposed  revisions  are  not 
the  result  of  changes  to  plant  equipment, 
system  design,  testing  methods,  or  operating 
practices.  The  modified  requirements  will 
allow  some  relaxation  of  ciurent  action 
requirements,  and  SRs.  These  changes 
provide  more  appropriate  requirements  in 
consideration  of  the  safety  significance  and 
the  design  capabilities  of  the  plant  as 
determined  by  the  improved  standard  TS 
industry  efibrt.  SQN  TS  3.6.3,  "Containment 
Isolation  Valves,"  continues  to  provide 
controls  to  ensure  these  valves  isolate  within 
the  time  limits  assimied  in  the  safisty 
analyses.  Operability  of  these  valves 
continues  to  assure  that  the  containment 
isolation  function  assumed  in  the  safety 
analyses  is  maintained.  Since  these  proposed 


revisions  will  continue  to  support  the 
required  safety  functions  wathout 
modification  of  the  plant  fsattues,  the 
probability  of  an  accident  is  not  increased. 
The  provisions  proposed  in  this  change 
request  will  continue  to  maintain  an 
acceptable  level  of  protection  for  the  health 
and  safety  of  the  public  and  will  not 
significantly  impact  the  potential  for  the 
offsite  release  of  radioactive  products.  The 
overall  efiect  of  the  proposed  change  will 
result  in  specifications  that  have  equivalent 
or  improved  requirements  compared  to 
existing  specifications  for  containment 
isolation  valve  operability  and  will  not 
significantly  increase  the  consequences  of  an 
accident 

B.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  diSiarent 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  revisions  are  not  the  result 
of  changes  to  plant  equipment,  system 
design,  testing  methods,  or  operating 
practices.  The  modified  requirements  Mrtll 
allow  some  relaxation  of  current  action 
requirements,  and  a  SR  consistent  with 
NUREG-1431.  These  changes  provide  more 
appropriate  requirements  in  consideration  of 
the  safety  significance  and  the  design 
capabilities  of  SQN's  containment  isolation 
system.  The  specifications  for  containment 
isolation  valves  serve  to  provide  controls  fat 
maintaining  the  containment  pressure 
boundary.  TVA's  proposed  changes  does  not 
contribute  to  the  generation  of  postulated 
accidents.  Since  Ae  function  of  the 
containment  isolation  valves  and  their 
associated  systems  remains  unchanged,  and 
the  efiects  do  not  contribute  to  accident 
generation,  the  proposed  changes  will  not 
create  the  possibility  of  a  new  or  diSarant 
kind  of  accident. 

C  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  changes  will  not  result  in 
changes  to  system  design  or  setpoints  that  are 
intended  to  ensure  timely  identification  of 
plant  conditions  that  could  be  precursors  to 
accidents  or  potential  degradation  of  accident 
mitigation  systems.  Operability  requirements 
for  SQN's  containment  isolation  valves 
remain  unchanged.  TVA's  proposed  revisions 
provide  some  relaxation  and  flexibility  to 
existing  actions  and  a  SR;  however,  the 
addition  of  a  new  action  requirement  for  a 
31-day  periodic  verification  of  valve  position 
provides  conservative  administrative  controls 
to  ensure  containment  isolation  function  is 
maintained.  The  action  times  are  acceptable 
considering  the  redundant  features  of 
containment  penetration  flow  paths  and  the 
allowed  time  intervals  that  have  been 
developed  by  the  industry  and  NRC 

TVA's  revisions  will  continue  to  provide 
the  necessary  actions  to  minimize  the  impact 
of  inoperable  containment  isolation  valves 
and  will  provide  testing  activities  that  will 
ensure  containment  isolation  system 
operability.  The  setpoints  and  design  features 
that  support  the  margin  of  safety  are 
unchanged  and  actions  for  inoperable 
systems  continue  to  provide  appropriate  time 
limits  and  compensatory  measures. 
Accordingly,  the  proposed  changes  will  not 
significantly  reduce  the  margin  of  safety. 


The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  lOH, 
Knoxville,  Tennessee  37902. 

NBC  Section  Chief:  Sheri  R.  Peterson. 

Tennessee  Valley  Authority.  Docket 
Nos.  50-327  and  50-328.  Sequoyah 
Nuclear  Plant.  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
Aiwust  30, 1999  (TS  99-11). 

Brief  description  of  amendments:  The 
proposed  amendments  would  add 
Sequoyah  (SQN)  Technical 
Specification  (TS)  3.0.7  to  address  the 
use  of  interim  provisions  upon 
discovery  of  unintended  TS  action. 

Basis  for  proposed  no  significant 
hazards  consiaeration  determination: 
As  required  by  10  CFR  50.91(a), 
Tennessee  Valley  Authority  (TVA),  the 
licensee,  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

TVA  proposes  the  addition  of  a  new 
definition  and  limiting  condition  for 
operation  (LCO)  that  will  allow  the  interim 
correction  of  erroneous  TS  requirements 
until  NRCs  review  of  an  amendment  request 
is  completed.  This  allowance  will  only  apply 
to  those  errors  that  are  clearly  in  conflict 
with  the  intended  purpose  of  the  TS 
requirement  The  proposed  revision  will  not 
alter  any  plant  equipment  or  operating 
practices  or  deviate  from  the  intended 
application  of  the  TS  requirements. 
Therefore,  the  probability  of  an  accident  is 
not  increased  by  this  revision.  Likewise,  the 
consequences  of  an  accident  is  not  increased 
because  the  proposed  allowance  will 
maintain  the  underlying  intent  of  the  TS 
requirements,  the  plant  Ucensing  basis,  and 
plant  nuclear  safety. 

B.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  revision  to  the  SQN  TSs  will 
not  alter  plant  equipment  or  operating 
practices.  The  intent  of  the  TS  requirements 
will  be  maintained  to  ensure  the  assiuned 
initial  conditions  for  accidents  and  the 
availability  of  mitigation  systems  in  the  event 
of  an  postulated  accident  The  proposed 
addition  will  not  pnmote  activities  that  have 
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the  potential  to  generate  accidents.  Therefore, 
the  proposed  revision  will  not  create  the 
possibility  of  an  accident  of  a  new  or 
dif!ierent  kind. 

C  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

TVA's  proposed  revision  to  add  an 
allowance  to  correct  erroneous  TS 
requirements  will  not  alter  plant  systems  or 
those  setpoints  and  limits  that  are  useld]  to 
maintain  safety  functions.  Any  corrections 
implemented  in  accordance  with  the 
proposed  allowance  will  be  consistent  with 
the  underlying  intent  of  the  TSs.  TVA  %vill 
pursue  timely  correction  of  such  errors 
through  the  license  amendment  process 
while  temporarily  utilizing  the  corrected 
requirement.  This  will  ensure  that 
inadequate  TS  requirements  are  resolved 
with  NRC  in  an  acceptable  time  interval. 
Implementation  of  the  proposed  revision  will 
enhance  the  ability  to  maintain  the  licensing 
basis  and  safety  features  of  the  plant  without 
the  need  for  unnecessary  unit  shutdowns  or 
regulatory  activities.  Therefore,  the  proposed 
revision  maintains  the  plant  safety  features 
without  the  reduction  of  any  margin  of 
safety. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.g2(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Attorney  for  licensee:  General 
Cotmsel.  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  lOH, 
Knoxville,  Tennessee  37902. 

NRC  Section  Chief:  Sheri  R.  Peterson 

Union  Electric  Company.  Docket  No. 
50-483,  Callaway  Plant,  Unit  1. 
Callaway  County,  Missouri 

Date  of  application  request: 
September  8, 1999. 

Description  of  amendment  request: 
The  amendment  will  authorize  revisions 
to  the  Final  Safety  Analysis  Report  ' 
(FSAR)  to  reflect  increases  in  the 
radiological  dose  consequences  in  the 
Callaway  FSAR  for  the  steam  generator 
tube  rupttue  (SGTR)  and  main  steam 
line  broak  (MSLB)  accidents. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

This  change  increases  the  o^ite  dose 
consequences  for  the  MSLB  and  SGTR 


accidents  reported  in  FSAR  Sections  15.1 
and  15.6.  Non-conservative  assumptions 
regarding  letdown  flow  rate,  iodine  isotopic 
mix  in  the  source  term,  resin  effeciency,  and 
termination  of  the  flash  release  pathway  were 
identified  in  the  SGTR  and  MSLB 
radiological  consequence  analyses.  The 
correction  of  these  non-conservative 
assumptions  results  in  an  increase  in  the 
radiological  consequences  reported  in  FSAR 
Tables  15.1-4  and  15.6-5.  However,  these 
increases  are  not  significant  since  the  new 
values  remain  less  5ian  the  10  CFR  100.11 
regulatory  requirements  and  the  guideline 
values  provided  by  the  Standard  Review  Plan 
[haJREG-OSOG]. 

There  will  be  no  increase  in  the  probability 
of  previously  evaluated  accidents.  This 
change  only  involves  the  modeling  and 
calculation  of  the  SGTR  and  MSLB 
radiological  consequences.  [There  are  no 
equipment  or  system  changes.)  Protection 
system  performance  will  remain  within  the 
assumptions  of  the  previously  p>erformed 
accident  analyses  since  no  hardware  changes 
are  proposed.  The  protection  systems  will 
continue  to  function  in  a  manner  consistent 
with  the  plant  design  basis.  The  proposed 
change  will  not  affect  the  probability  of  any 
event  initiators  nor  will  the  proposed  change 
afiect  the  ability  of  any  safety-related 
equipment  to  perform  its  intended  hinction. 
There  will  be  no  degradation  in  the 
performance  of,  nor  an  increase  in  the 
number  of  challenges  imposed  on,  safety- 
related  equipment  assumed  to  function 
during  an  accident  situation.  There  will  be 
no  change  to  normal  plant  operating 
parameters  or  accident  mitigation 
performance. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  difierent  kind  of 
accident  from  any  accident  previously 
evaluated. 

This  change  is  the  resiilt  of  a  re-analysis  of 
the  MSLB  and  SGTR  radiological 
consequences.  These  accidents  were 
previously  analyzed  in  the  FSAR  None  of 
the  changes  in  the  dose  calculation  modeling 
create  the  possibility  of  a  new  or  different 
kind  of  accident 

There  are  no  hardware  changes  associated 
with  this  amendment  application  nor  are 
there  any  changes  in  the  method  by  which 
any  safety-related  plant  system  performs  its 
safety  function.  The  change  will  not  affect 
the  normal  method  of  plant  operation,  other 
than  the  imposition  of  administrative  limits 
on  the  concentrations  of  1-134  (Iodine-134] 
and  Dose  Equivalent  1-131  imtil  this 
amendment  application  is  approved  by  NRC 
No  new  accident  scenarios,  transient 
precursors,  feilure  mechanisms,  or  limiting 
single  feilures  are  introduced  as  a  result  of 
this  change.  There  will  be  no  adverse  effect 
or  challenges  imposed  on  any  safety-related 
system  as  a  result  of  this  change. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  fiom  any  previously 
evaluated 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 


The  re-analysis  of  the  MSLB  and  SGTR 
radiological  consequences,  and  the  resultant 
increase  in  consequencies  reported  in  FSAR 
Tables  15.1-4  and  15.6-5,  ensures  that  the 
accident  analyses  support  the  plant  operating 
conditions  allowed  by  current  Technical 
Specification  3.4.8,  Reactor  Coolant  System 
Specific  Activity  (ITS  [Improved  Technical 
Specification]  3.4.16),  and  current  Technical 
Specification  3.7.1.4,  Plant  Systems  Specific 
Activity  (ITS  3.7.18). 

The  proposed  change  does  not  affect  the 
acceptance  criteria  for  any  analyzed  event 
nor  is  there  a  change  to  any  Safety  Analysis 
Limit  (SAL).  There  will  be  no  effect  on  the 
manner  in  which  safety  limits  or  limiting 
safety  system  settings  are  determined  nor 
will  there  be  any  effect  on  those  plant 
systems  necessary  to  assure  the 
accomplishment  of  protection  functions. 
There  will  be  no  impact  on  the  overpower 
limit,  DNBR  [departure  firom  nucleate  boiling 
ratio),  Fq  (heat  flux  hot  channel  fector], 
FdeltaH  [nuclear  enthalpy  rise  hot  channel 
factor],  LOCA  PCT  [peak  cladding 
temp)erature  for  the  loss-of-coolant  accident], 
peak  local  power  density,  or  any  other 
margin  of  safety.  The  radiological  dose 
consequence  acceptance  criteria  listed  in  the 
Standard  Review  Plan  continue  to  be  met 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  any  mai^giii 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Elmer  Ellis  Library,  University 
of.Missouri,  Columbia  Missouri  65201. 

Attorney  for  licensee:  John  O'Neill, 
Esq.,  Shaw,  Pittman.  Potts  & 
Trowbridge,  2300  N  Street,  NW, 
Washington,  DC  20037. 

NRC  Section  Chief:  Stephen  Dembek. 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  no  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
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page  dted.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316.  Donald 
C.  Cook  Nuclear  Plant.  Units  1  and  2. 
Berrien  County,  Michigan 

Date  of  amendment  requests: 
September  14, 1998. 

Description  of  amendment  requests: 
The  proposed  amendments  would 
change  Uie  runout  limits  for  a  safety 
injection  (SI)  pump  to  675  gallons  per 
minute  (gpm),  unless  the  pump  is 
specifically  tested  to  a  hi^er  flow  rate, 
not  exceeding  700  gpm  for  both  Units  1 
and  2.  This  change  was  initiated  upon 
reevaluation  of  correspondence  from 
Westinghouse  sent  to  the  licensee  in 
1991,  which  indicated  that  the  generic 
runout  limits  for  Pacific  2"  JTCH  pumps 
was  675  gpm  unless  each  specific  pump 
is  tested  to  a  higher  flow  rate.  Individual 
testing  is  necessary  due  to  test 
variations  between  pumps  which  may 
limit  the  applicability  of  testing  of  one 
pump  to  another  pump  due  to 
manufactiiring  tolerances  in  the  sand 
cast  impellers  and  material  changes  in 
the  pump  casing. 

Furthermore,  the  bases  section  is 
being  clarified  to  describe  why  the 
injection  rather  than  the  recirculation 
mode  during  flow  balancing  is  the 
pijuiiniiTn  resistance  and,  consequently, 
more  conservative  configuration  for 
runout  considerations. 

Date  of  publication  of  individual 
notice  in  Federal  Register  August  31, 
1999  (64  FR  47533). 

Expiration  date  of  individual  notice: 
September  30, 1999 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  MI  49085. 

Date  of  publication  of  individual 
notice  in  Federal  Register  August  31, 
1999  (64  FR  47533). 

Expiration  date  of  individual  notice: 
September  30, 1999. 

Liocal  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library,  500  Mariiet  Street.  St. 
Joseph,  MI  49085. 

Michigan  Power  Company,  Docket,  Nos. 
50-315  and  50-316,  Donald  C.  Cook 
Nuclear  Plant,  Units  1  and  2,  Berrien 
County,  Michigan 

Date  of  application  for  amendments: 
October  8, 1998. 

Brief  description  of  amendments:  The 
amendments  would  revise  Technical 
Specification  (TS)  3.3.3.8  for  Unit  1  and 
TS  3.3.3.6  for  Unit  2,  "Post-Acddent 
Instrumentation."  The  proposed 
changes  to  the  TSs  will  place  tighter 
restrictions  on  the  amount  of  time  the 


refueling  water  storage  tank  (RWST) 
water  level  instrumentation  may  be 
inoperable  before  the  limiting 
conditions  for  operation  in  the  TSs  are 
applied. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  August  31, 
1999  (64  FR  47532). 

Expiration  date  of  individual  notice: 
September  30. 1999. 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  MI  49085. 

Indiana  Michigan  Power  Company, 
Docket,  Nos.  50-315  and  50-316, 
Donald  C.  Cook  Nuclear  Plant,  Units  1 
and  2,  Berrien  County,  Michigan 

Date  of  application  for  amendments: 
December  3, 1998. 

Brief  description  of  amendments:  The 
amendments  would  make 
administrative  changes  to  several 
Technical  Specifications  to  remove 
obsolete  information,  provide 
consistency  between  Unit  1  and  Unit  2, 
provide  consistency  with  the  Standard 
Technical  Specifications,  provide 
clarification,  and  correct  typographical 
errors. 

Date  of  publication  of  individual 
notice  in  Federal  Register  August  31. 
1999  (64  FR  47535). 

Expiration  date  of  individual  notice: 
September  30. 1999. 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library.  500  Market  Street.  St. 
Joseph.  MI  49085. 

Indiana  Michigan  Power  Company, 
Docket.  Nos.  50-315  and  50-316, 
Donald  C.  Cook  Nuclear  Plant,  Units  1 
and  2.  Berrien  County,  Michigan 

Date  of  application  for  amendments: 
May  21. 1999. 

Brief  description  of  amendments:  The 
amendments  would  change  the 
Technical  Specifications  (T/S)  to  allow 
reactor  coolant  system  temperature 
changes  in  certain  Mode  5  and  6  action 
statements  if  the  shutdown  margin  is 
sufficient  to  accommodate  the  expected 
temperature  change.  In  addition, 
footnotes  regarding  additions  of  water 
from  the  refueling  water  storage  tank  to 
the  reactor  coolant  system  are  clarified 
and  relocated  to  action  statements. 
Additional  actions  are  added  in  Table 
3.3-1.  "Reactor  Trip  System 
Instrumentation,"  when  the  required 
source  range  neutron  flux  channel  is 
inoperable.  Corresponding  changes  are 
proposed  for  the  bases  for  T/S  3/4.1.1. 
"Boration  Control."  and  T/S  3/4.1.2. 
"Boration  Systems."  Administrative 
changes  are  proposed  to  improve  clarity. 
Finally,  additions  are  made  to  shutdown 


margin  T/S  surveillance  requirements  to 
address  use  of  a  boron  penalty 
(requirement  for  additional  boron) 
during  residual  heat  removal  system 
operation  in  Modes  4  and  5. 

Date  of  publication  of  individual 
notice  in  Federal  Register  July  12, 1999 
(64  FR  37574). 

Expiration  date  of  individual  notice: 
August  11. 1999. 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  MI  49085. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safiaty 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gebnan  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  rooms  for  the 
particular  facilities  involved. 
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Carolina  Power  &  Light  Company,  et  al.. 
Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  application  for  amendment: 
September  23, 1998,  as  supplemented 
on  December  7. 1998,  and  August  10, 
1999. 

Brief  description  of  amendment:  This 
amendment  revises  Technical 
Specification  (TS)  3/4.6.1.3, 
"Containment  Air  Locks,"  and  its 
associated  bases,  to  clarify  the 
requirements  for  locking  an  air  lock 
door  shut  and  to  make  it  consistent  with 
NlJREG-1431,  Revision  1,  "Standard 
Technical  Specifications,  Westinghouse 
Plants,"  dated  April  1995. 

Date  of  issuance:  September  14, 1999. 

Effective  date:  September  14, 1999. 

Amendment  No.:  90. 

Facility  Operating  License  No.  NPF- 
63.  Amendment  revises  the  Technical 
Specifications 

Date  of  initial  notice  in  Federal 
Repster.  October  21, 1998  (63  FR  56239) 

The  December  7, 1998,  and  August 
10. 1999,  submittals  contained 
clarifying  information  only,  and  did  not 
change  the  initial  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Salaty  Evaluation  dated  September  14. 
1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library.  1930  Claric  Avenue.  Ralei^, 
North  Carolina  27605. 

Carolina  Power  &  Light  Company,  et  al.. 
Docket  No.  50-400.  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties.  North  Carolina 

Date  of  application  for  amendment: 
June  15, 1999. 

Brief  description  of  amendment:  This 
amendment  changes  the  Technical 
Specifications  to  incorporate  the 
performance-based  10  CFR  50  Appendix 
J.  Option  B  for  Type  A  tests 
(containment  integrated  leakage  rate 
tests).  Option  B  will  be  implemented  for 
Type  A  testing  in  accordance  with  NRC 
Regulatory  Guide  1.163.  "Performance- 
Based  Containment  Leak-Test  Program," 
dated  September  1995,  and  Nuclear 
Energy  Institute  (NEI)  Guideline  94-01, 
Revision  0,  "Industry  Guideline  for 
Implementing  Performance-Based 
Option  of  10  CFR  Part  50,  Appendix  J," 
dated  July  26, 1995.  Type  B  and  C 
testing  (containment  penetration  leakage 
tests)  will  continue  to  be  performed  in 
accordance  with  10  CFR  50  Appendix  J, 
Option  A. 


Date  of  issuance:  September  17, 1999. 

Effective  date:  September  17, 1999. 

Amendment  No.:  91. 

Facility  Operating  License  No.  NPF- 
63.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  14, 1999  (64  FR  38023). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  17, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue,  Raleigh, 
North  Carolina  27605. 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-456  and  STN50- 
457,  Braidwood  Station,  Unit  Nos.  1  and 
2.  Will  County.  Illinois 

Date  of  application  for  amendments: 
July  30, 1999. 

Brief  description  of  amendments:  The 
amendments  changed  the  maximum 
allowable  temperatiue  of  the  ultimate 
heat  sink  in  the  technical  specifications 
fit>m  98  degrees  Fahrenheit  to  100 
degrees  Fahrenheit.  The  change  is  in 
effect  from  the  date  of  this  amendment 
imtil  September  30, 1999. 

Date  of  issuance:  September  8, 1999. 

Effective  date:  Immediately,  to  be 
implemented  within  30  days. 

Amendment  Nos.:  103  and  103. 

Facility  Operating  License  Nos.  NPF- 
72  and  NPF-77:  The  amendments 
revised  the  Technical  Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  Yes  (64  FR  44962  dated 
August  18, 1999).  The  notice  provided 
an  opportunity  to  submit  comments  on 
the  Commission's  proposed  no 
significant  hazards  consideration 
determination.  No  comments  have  been 
received.  The  notice  also  provided  for 
an  opportunity  to  request  a  hearing  by 
September  17, 1999,  but  indicated  that 
if  the  Commission  makes  a  final  no 
significant  hazards  consideration 
determination  any  such  hearing  would 
take  place  after  issuance  of  the 
amendments.  The  Commission's  related 
evaluation  of  the  amendments,  finding 
of  exigent  circumstances  and  final  no 
significant  hazards  consideration 
determination  are  contained  in  a  Safety 
Evaluation  dated  September  8, 1999. 

Local  Public  Documen  tRoom 
location:  Wilmington  Public  Library, 
201  S.  Kankakee  Street,  Wihnington, 
Illinois  60481. 


Commonwealth  Edison  Company, 
Docket  Nos.  50-237  and  50-249. 
Dresden  Nuclear  Power  Station.  Units  2 
and  3.  Grundy  County,  Illinois 

Date  of  application  for  amendments: 
May  3, 1999,  as  supplemented  by  letter 
dated  September  10, 1999. 

Brief  description  of  amendments:  The 
amendments  relocated  the  requirements 
of  Technical  Specification  (TS)  Section 
3/4.6.1  to  the  Updated  Final  Safety 
Analysis  Report  (UFSAR).  TS  Section 
3/4.6.1  contains  reactor  coolant 
chemistry  limiting  conditions  for 
operation  (LCO)  and  siuireillance 
requirements  (SR)  for  conductivity, 
chloride  concentration,  and  pH. 

Dote  of  issuance:  September  23, 1999. 

Effective  date:  Immediately,  to  be 
implemented  within  30  days  including 
relocation  of  the  removed  "TSs  and 
associated  bases  to  the  Ucensee's 
UFSAR  pending  change  file.  In 
addition,  the  licensee  shall  include  the 
relocated  information  in  the  UFSAR 
submitted  to  the  NRC,  pivsuant  to  10 
CFR  50.71(e),  except  for  any  information 
that  has  been  changed  in  accordance 
with  10  CFR  50.59  and  described  in  the 
change  summaries  submitted  to  NRC 
piirsuant  to  10  CFR  50.59. 

Amendment  Nos.:  173  &  169. 

Facility  Operating  License  Nos.  DPR- 
19  and  DPR-25:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Reffster.  August  11, 1999  (64  FR  43768). 
The  September  10, 1999,  submittal 
provided  additional  clarifying 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
SafiBty  Evaluation  dated  September  23. 
1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Morris  Area  Public  Library 
District,  604  Liberty  Street,  Morris. 
Illinois  60450. 

Commonwealth  Edison  Company. 
Docket  Nos.  50-254  and  50-265,  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  Rock  Island  County,  Illinois 

Date  of  application  for  amendments: 
June  29, 1999. 

Brief  description  of  amendments:  The 
amendments  increased  the  notch  testing 
surveillance  interval  of  partially 
withdrawn  control  rods  in  Technical 
Specification  Surveillance  Requirement 
3/4.3.C,  "Reactivity  Contit)!— Control 
Rod  Operability,"  bom  an  interval  of 
once  in  7  days  to  once  in  31  days. 

Date  of  issuance:  September  23, 1999. 
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Effective  date:  Immediately,  to  be 
implemented  witliin  60  days. 

Amendment  Nos.:  190  k  187. 

Facility  Operating  License  Nos.  DPR- 
29  and  DPR-30:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  July  28. 1999  (64  FR  40905). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  23, 
1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Dixon  Public  Library,  221 
Hennepin  Avenue,  Dixon,  Illinois 
61021. 

Duke  Energy  Corporation,  Docket  Nos. 
50-269,  50-270,  and  50-287,  Oconee 
Nuclear  Station,  Units  1,  2,  and  3. 
Oconee  County,  South  Carolina 

Date  of  application  of  amendments: 

May  24. 1999 

Brief  description  of  amendments:  The 
amendments  revise  the  maximum  local 
fuel  pin  centerline  temperature  safety 
limit  in  Te<^cal  Specification  2.1.1.1 
from  the  limit  determined  using  the 
TAC02  fuel  performance  computer  code 
to  the  value  determined  using  a  newer 
TAC03  computer  code. 

Date  of  Issuance:  September  24, 1999. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  Unit  1—306.  Unit 
2—306,  Unit  3—306. 

Facility  Operating  License  Nos.  DPR- 
38,  DPR-47,  and  DPR-55:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register;  June  30, 1999  (64  FR  35203). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  24, 
1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad  Street,  Walhalla, 
South  Carolina. 

Duke  Energy  Corporation,  et  al..  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina. 

Date  of  application  for  amendments: 
July  22, 1998.  and  supplemented  by 
letters  dated  October  22. 1998.  January 
28,  May  6,  Jime  24,  August  17  and 
September  15, 1999. 

Brief  description  of  amendments:  The 
amendments  revise  various  sections  of 
the  Technical  Specifications  (Appendix 
A  of  the  Catawba  operating  licenses)  to 


permit  use  of  Westinghouse's  Robust 
Fuel  Assemblies  for  ftiture  core  reloads. 

Date  of  issuance:  September  22, 1999. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
prior  to  beginning  the  installation  of  the 
Westinghouse  fuel,  currently  projected 
to  be  Fuel  Cycle  13  and  11  for  Units  1 
and  2,  respectively. 

Amendment  Nos.:  Unit  1—180;  Unit 
2—172. 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  18, 1998  (63  FR 
64108);  May  19. 1999  (64  FR  27317); 
August  11, 1999  (64  FR  43770)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  September  22, 1999. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street.  Rock  Hill.  South  Carolina. 

Duke  Energy  Corporation,  et  al..  Docket 
Nos.  50-369  and  50-370,  McGuire 
Nuclear  Station,  Units  1  and  2. 
Mecklenberg  County,  North  Carolina 

Date  of  application  for  amendments: 
July  22. 1998.  and  supplemented  by 
letters  dated  October  22. 1998.  and 
January  28.  May  6,  June  24,  August  17 
and  September  15, 1999 

Brief  description  of  amendments:  The 
amendments  revise  various  sections  of 
the  Technical  Specifications  (Appendix 
A  of  the  McGuire  operating  licenses)  to 
permit  use  of  Westinghouse's  Robust 
Fuel  Assemblies  for  hiture  core  reloads. 

Dote  of  issuance:  September  22, 1999. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
prior  to  beginning  the  installation  of  the 
Westinghouse  fuel,  currently  projected 
to  be  Fuel  Cycle  15  and  14  for  Units  1 
and  2.  respectively. 

Amendment  Nos.:  Unit  1-188;  Unit 
2—169. 

Facility  Operating  License  Nos.  NPF- 
9  and  NPF-1 7:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  11. 1999  (64  FR  43771); 
Junp  30, 1999  (64  FR  35202);  December 
16, 1998 (64  FR  69388) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  22, 
1999. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  J.  Murrey  Atkins  Library, 
University  of  North  Carolina  at 
Charlotte,  9201  University  City 
Boulevard,  Charlotte,  North  Carolina 


Entergy  Operations,  Inc.,  Docket  No.  50- 
313,  Arkansas  Nuclear  One,  Unit  No.  1, 
Pope  County,  Arkansas 

Date  of  amendment  request:  April  9, 
1999,  as  supplemented  by  letter  dated 
July  29. 1999 

Brief  description  of  amendment:  The 
amendment  revises  the  requirements 
associated  with  the  station  batteries  and 
the  direct  current  (DC)  sources  to  the 
125  volt  DC  switchyard  distribution 
system. 

Date  of  issuance:  September  14, 1999. 

Effective  date:  As  otthe  date  of 
issuance  and  shall  be  implemented 
within  45  days  from  the  date  of  issuance 
(including  issuance  of  the  Technical 
Requirements  Manual  for  use  by 
licensee  personnel). 

Amendment  No.:  200. 

Facility  Operating  License  No.  DPR- 
51:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Reaster:  May  19, 1999  (64  FR  27321). 

fte  July  29, 1999,  letter  provided 
clarifying  and  additional  information 
that  did  not  change  the  initial  proposed 
no  significant  hazards  consideration 
determination. 

llie  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  14, 
1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
313,  Arkansas  Nuclear  One,  Unit  No.  1, 
Pope  County,  Arkansas 

Date  of  amendment  request:  Jime  1, 
1999,  as  supplemented  by  letters  dated 
July  29  and  August  19, 1999. 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  to  allow,  under  specific 
conditions,  certain  once-through  steam 
generator  (OTSG)  tubes  with  tube  end 
crack  indications  adjacent  to  the 
primary  cladding  region  of  the  upper 
and  lower  OTSG  tubesheets  to  remain  in 
service. 

Date  of  issuance:  September  14, 1999. 

Effective  date:  As  ofthe  date  of 
issiiance  and  shall  be  implemented 
prior  to  reactor  startup  after  refueling 
outage  1R15. 

Amendment  No.:  201. 

Facility  Operating  License  No.  DPR- 
51:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Reaster:  June  30, 1999  (64  FR  35205). 

■Rie  July  29  and  August  19, 1999, 
letters  provided  clarifying  information 
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that  did  not  change  the  scope  of  the 
June  1. 1999,  application  and  the  initial 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  14, 
1999. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  RussellviUe,  Arkansas 
72801. 

Florida  Power  Corporation,  et  al.. 
Docket  No.  50-302,  Crystal  River 
Nuclear  Generating  Plant,  Unit  3,  Citrus 
County.  Florida 

Date  of  application  for  amendment: 
May  17, 1999. 

Brief  description  of  amendment:  The 
amendment  changes  Technical 
Specification  Section  3.3.8,  "Emergency 
Diesel  Generator  Loss  of  Power  Start," 
'  Surveillance  Requirement  3.3.8.1  and 
corresponding  basis  section.  The 
surveillance  is  revised  to  make  a  note 
included  in  the  surveillance  consistent 
with  the  method  of  performing  the 
siirveillance. 

Date  of  issuance:  September  13, 1999. 

Effective  date:  September  13, 1999. 

Amendment  No.:  187. 

Facility  Operating  License  No.  DPR- 
72:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  14, 1999  (64  FR  38026). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  13, 
1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Coastal  Region  Library,  8619 
W.  Crystal  Street,  C^'stal  River,  Florida 
34428. 

GPU  Nuclear,  Inc.  et  al..  Docket  No.  50- 
219,  Oyster  Creek  Nvclear  penerating 
Station,  Ocean  County,  New  Jersey 

Date  of  application  for  amendment: 
December  23, 1998. 

Brief  description  of  amendment:  The 
proposed  amendment  revised  the 
surveillance  firequency  for  verifying  the 
operability  of  motor-operated  isolation 
valves  and  condensate  makeup  valves  in 
the  Isolation  Condenser  Technical 
Specification  4.8.A.1  and  Bases  page 
irom  once  per  month  to  once  per  3 
months. 

Date  of  Issuance:  September  24, 1999. 

Effective  date:  Date  of  issuance  and 
shall  be  implemented  within  30  days  of 
issuance. 

Amendment  No.:  209. 


Facility  Operating  License  No.  DPR- 
16:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Reffster:  April  7, 1999  (64  FR  17026). 

The  Commission's  related  evaluation 
of  this  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  24, 
1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Ocean  County  Library, 
Refisrence  Department,  101  Washington 
Street,  Toms  River,  NJ  08753. 

GPU  Nuclear.  Inc.,  et  al..  Docket  No.  50- 
289,  Three  Mile  Island  Nuclear  Station, 
Uiut  No.  1,  Dauphin  County, 
Pennsylvania 

Date  of  application  for  amendment: 
October  19, 1998,  as  supplemented 
August  19, 1999. 

Brief  description  of  amendment:  The 
proposed  amendment  adds  operability 
and  surveillance  requirements  to  the 
Technical  Specifications  for  the  remote 
shutdown  system  similar  to  the 
standard  technical  specifications  for 
Babcock  &  Wilcox  nuclear  plants  as 
described  in  NUREG-1430. 

Date  of  issuance:  September  22, 1999. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  216. 

Facility  Operating  License  No.  DPR- 
50.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  18. 1998  (63  FR 
64118).  The  August  19. 1999. 
supplement  to  the  appUcation  did  not 
change  the  staffs  proposed  no 
significant  hazards  consideration 
determination  or  expand  the  scope  of 
the  application  as  originally  noticed. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  22, 
1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Law/Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(Regional  Depository)  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  PA  17105. 

lES  Utilities  Inc.,  Docket  No.  50-331. 
Duane  Arnold  Energy  Center,  Linn 
County,  Iowa 

Date  of  application  for  amendment: 
April  30. 1999. 

Brief  description  of  amendment:  The 
amendment  revises  Duane  Arnold 
Enei^  Center  (DAEC)  Technical 
Specification  (TS)  Surveillance 


Requirement  (SR)  3.4.3.1  to  revise  the 
safety  function  lift  setpoint  tolerance 
limits  for  the  main  safety  valves  (SVs) 
and  the  safety/relief  valves  (SRVs). 

Date  of  issuance:  September  22, 1999. 

Effective  date:  September  22, 1999,  to 
be  implemented  within  30  days. 

Amendment  No.:  228. 

Facility  Operating  License  No.  DPR- 
49:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Rejmter:  July  14. 1999  (64  FR  38028). 

"rhe  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  22, 
1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street,  SE.,  Cedar  Rapids,  L\ 
52401. 

Niagara  Mohawk  Power  Corporation. 
Docket  No.  50-220,  Nine  Mile  Point 
Nuclear  Station  Unit  No.  1,  Oswego 
County.  New  York 

Date  of  application  for  amendment: 
May  15, 1998,  as  supplemented  by 
letters  dated  September  25,  October  13, 
December  9  (two  letters),  1998;  January 
1 1 ,  April  1 ,  and  April  22, 1999. 

Brief  description  of  amendment:  This 
amendment  changes  Technical 
Specification  (TS)  5.5.  "Storage  of 
Unirradiated  and  Spent  Fuel"  to  reflect 
a  planned  modification  to  increase  the 
storage  capacity  of  the  spent  fuel  pool 
from  2776  to  4086  fuel  assemblies.  U 
also  deletes  an  inappropriate  statement 
and  reference  within  TS  5.5. 

Date  of  issuance:  June  17, 1999. 

Effective  date:  This  license 
amendment  is  effective  as  of  the  date  of 
its  issuance  to  be  implemented  before 
spent  fuel  is  stored  within  the  new  high- 
density  spent  fuel  rack  modules 
authorized  for  installation  and  use  by 
this  amendment. 

Amendment  No.:  167. 

Facility  Operating  License  No.  DPR- 
63:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  24, 1998  (63  FR 
64973). 

The  September  25,  October  13. 
December  9  (two  letters)  1998.  January 
11,  April  1,  and  April  22. 1999.  letters 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
simificant  hazards  consideration. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  17. 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
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Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

North  Atlantic  Energy  Service 
Corporation,  et  al..  Docket  No.  50-443, 
Seabrook  Station.  Unit  No.  1. 
Rockingham  County.  New  Hampshire 

Date  of  amendment  request:  June  23, 

1999. 

Description  of  amendment  request:  To 
revise  Technical  Specification  (TS) 
3.7.6.2  to  increase  the  allowable  outage 
time  for  the  Control  Room  Air 
Conditioning  Subsystem  from  30  days  to 
60  days,  on  a  one-time  basis  for  each 
train,  to  allow  adequate  time  to  replace 
portions  of  the  existing  system  during 
the  current  operating  cycle,  and  to 
exclude  the  requirements  of  TS  3.0.4 
and  TS  4.0.4  during  the  implementation 
of  the  modification. 

Date  of  issuance:  September  17, 1999. 

Effective  date:  As  of  its  date  of 
issuance,  and  shall  be  implemented 
within  30  days. 

Amendment  No.:  62. 

Facility  Operating  License  No.  NPF- 
86:  Amendment  revised  the  Technical 
Specifications/License. 

Date  of  initial  notice  in  Federal 
Reaster:  ]vily  14, 1999  (64  FR  38032). 

"file  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  17, 

1999. 
No  significant  hazards  consideration 

comments  received:  No. 

Local  Public  Document  Room 
location:  Exeter  Public  Library, 
Founders  Park.  Exeter,  NH  03833. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-336.  Millstone 
Nuclear  Power  Station,  Unit  No.  2.  New 
London  County.  Connecticut 

Date  of  application  for  amendment: 
March  17. 1999. 

Brief  description  of  amendment:  the 
amendment  changes  Technical 
Specifications  3.5.2,  "Emergency  Core 
Cooling  Systems— ECCS  Subsystems— 
Tavg  2300  T:"  3.7.1.7.  "Plant 
Systems — Atmospheric  Steam  Dump 
Valves;"  and  3.7.6.1,  "Plant  Systems- 
Control  Room  Emergency  Ventilation 
System."  The  changes  will  revise:  (1) 
Surveillance  requirements  for  the 
Emergency  Core  Cooling  System  valves. 
(2)  the  atmospheric  steam  dump  valve 
requirements  to  focus  on  the  steam 
release  path  instead  of  the  individual 
vidves,  and  (3)  the  allowed  outage  time 
for  the  atmospheric  steam  valves  and 
Control  Room  Emergency  Ventilation 
System.  The  licensee  made  changes  to 
the  Bases  pages  consistent  with  the 
proposed  changes  to  the  TSs. 

Date  of  issuance:  August  12. 1999. 


Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  from  the  date  of 
issuance. 

i4menc/mentJVo.:  238. 

Facility  Operating  License  No.  DPR- 
65:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  21, 1999  (64  FR  19559). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  12, 

1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich.  Connecticut,  and  the 
Waterford  Library,  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road,  Waterford, 
Connecticut. 

Power  Authority  of  The  State  of  New 
York.  Docket  No.  50-286.  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
Jxme  4, 1999. 

Brief  description  of  amendment:  The 
amendment  makes  administrative 
changes  to  the  Technical  Specifications. 

Date  of  issuance:  September  14, 1999. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  193. 

Facility  Operating  License  No.  DPR- 
64:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  28, 1999  (64  FR  40906). 

No  significant  hazards  consideration 
comments  received:  No. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  14, 
1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martina  Avenue,  White  Plains,  New 
York  10610. 

Power  Authority  of  The  State  of  New 
York.  Docket  No.  50-286.  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County.  New  York 

Date  of  application  for  amendment: 
January  28, 1999,  as  supplemented 
April  29. 1999,  and  May  17. 1999.  By 
letters  dated  April  29. 1999.  and  May 
17. 1999,  the  licensee  revised  the 
original  submittal  dated  January  28, 
1999.  in  response  to  questions  raised  by 
the  NRC  staff. 


Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Specifications  by  reducing  the  nimiber 
of  emergency  diesel  generators  required 
to  be  operable  under  certain  conditions. 

Date  of  issuance:  September  14. 1999. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  194. 

Facility  Operating  License  No.  DPR- 
64:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  2. 1999  (64  FR  29713). 
This  notice  superceded  a  notice  dated 
April  21. 1999  (64  FR  19563). 

No  significant  hazards  consideration 
comments  received:  No. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  14. 
1999. 

No  significant  hazards  consideration 
conmients  received:  No. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library. 
100  Martina  Avenue.  White  Plains.  New 
York  10610. 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286.  Indian  Point 
Nuclear  Generating  Unit  No.  3. 
Westchester  County.  New  York 

Date  of  application  for  amendment: 
January  28. 1999.  as  supplemented  July 
16. 1999. 

Brief  description  of  amendment:  The 
amendment  removes  lists  of 
containment  isolation  valves  from  the 
Technical  Specifications  (TSs)  and 
modifies  the  TSs  accordingly. 

Date  of  issuance:  September  16. 1999. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  195. 

Facility  Operating  License  No.  DPR- 
64:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
i?egister:  May  19. 1999  (64  FR  27323). 

The  July  16. 1999.  submittal  did  not 
change  the  staff's  initial  proposed 
finding  of  no  significant  hazards 
considerations. 

No  significant  hazards  consideration 
comments  received:  No. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  16. 
1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue.  White  Plains,  New 
York  10610. 
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Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  application  for  amendment: 
April  5, 1999. 

Brief  description  of  amendment:  The 
proposed  changes  would  revise 
Appendix  A  (Section  6.1)  and  Appendix 
B  (Section  7.1)  of  the  James  A. 
FitzPatrick  Technical  Specifications. 
.  The  proposed  changes  would  remove 
the  position  title  of  General  Manager 
firom  these  sections  and  would  state  that 
if  the  Site  Executive  Officer  is 
unavailable,  he  will  delegate  his 
responsibilities  to  another  staff  member, 
in  writing.  In  addition  the  position  title 
of  Resident  Manager,  used  in  Appendix 
B,  Section  7.1,  would  be  replaced  by 
Site  Executive  Officer. 

Date  of  issuance:  September  13, 1999. 

Effective  date:  As  ofthe  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  254. 

Facihty  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications  and  the  Environmental 
Technical  Specifications. 

Date  ofimtial  notice  in  Federal 
Reffster.  August  11, 1999  (64  FR  43775). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  13, 
1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Reference  and  Doomients 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Osivego  County,  New  York 

Date  of  application  for  amendment: 
October  8. 1997. 

Brief  description  of  amendment:  The 
amendment  revises  actions  in  the 
Technical  Specifications  to  be  taken  in 
the  event  midtiple  control  rods  are 
inoperable. 

Date  of  issuance:  September  21, 1999. 

Effective  date:  As  ofthe  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  255. 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  February  11, 1998  (63  FR 
6991). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  21, 
x999. 


No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Public  Service  Electric  &■  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  application  for  amendment: 
December  30, 1998,  as  supplemented 
September  13, 1999. 

Brief  description  of  amendment:  This 
amendment  revises  Technical 
Specification  (TS)  Limiting  Condition 
for  Operation  3.7.3  and  TS  Table  3.7,3- 
1.  These  changes  modify  the  flood 
protection  actions  required  when  severe 
storm  warnings  that  may  affect  the  site 
are  in  effect  or  during  periods  of 
elevated  river  water  level. 

Date  of  issuance:  September  17, 1999. 

Effective  date:  As  ofthe  date  of 
issuance,  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  122. 

Facility  Operating  License  No.  NPF- 
57:  This  amendment  revised  the  TSs. 

Date  of  initial  notice  in  Federal 
Register.  February  24, 1999  (64  FR 
9200). 

The  September  13, 1999,  supplement 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  determination  or 
expand  the  scope  of  the  initial  Federal 
Register  notice. 

Ine  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  17, 
1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
S.  Broadway,  Pennsville,  NJ  08070. 

Public  Service  Electric  &■  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  application  for  amendment: 
May  24, 1999,  as  supplemented  June  21, 
1999. 

Brief  description  of  amendment:  This 
amendment  revises  the  Technical 
Specifications  (TSs)  to  correct 
typographical  and  editorial  errors,  and 
is  considered  administrative  in  nature. 

Date  of  issuance:  September  21, 1999 

Effective  date:  As  ofthe  date  of 
issuance,  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  123. 

Facility  Operating  License  No.  NPF- 
57:  This  amendment  revised  the  TSs. 

Date  of  initial  notice  in  Federal 
Register:  June  30. 1999  (64  FR  35209). 


The  June  21, 1999,  supplement 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination  or  expand  the  scope  of 
the  original  Federal  Register  notice. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  21. 
1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Pennsville  PubUc  Library,  190 
S.  Broadway,  Pennsville,  NJ  08070 

Public  Service  Electric  &■  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2.  Salem  County,  New  Jersey 

Date  of  application  for  amendments: 
July  2, 1999. 

Brief  description  of  amendments:  The 
amendments  delete  "TS  3/4.3.4, 
"Instrumentation — Turbine  Overspeed 
Protection,"  and  its  associated  Bases 
and  relocate  the  requirements  to  the 
hcensee-controlled  Updated  Final 
Safety  Analysis  Report. 

Date  of  issuance:  September  14, 1999 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Amendment  Nos.:  224  and  205. 

Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  August  11, 1999  (64  FR  43776). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  14. 
1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  NJ  08079. 

Southern  California  Edison  Company,  et 
al..  Docket  Nos.  50-361  and  50-362. 
San  Onofre  Nuclear  Generating  Station, 
Units  2  and  3,  San  Diego  County, 
California 

Date  of  application  for  amendments: 
December  31, 1998  (PCN-501).  as 
supplemented  June  14, 1999. 

Brief  description  of  amendments:  The 
amendments  consist  of  changes  to 
Technical  Specification  3.3.5, 
"Engineered  Safety  Features  Actuation 
System  (ESFAS)  Instrumentation,"  and 
will  include  restrictions  on  operation 
with  a  channel  of  the  refueling  water 
storage  tank  level — low  input  to  the 
recirculation  actuation  signal  and  the 
steam  generator  pressure — low  input  or 
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steam  generator  pressure  difference — 
high  input  to  the  emergency  feedwater 
actuation  signal  in  the  tripped 
condition. 

Date  of  issuance:  September  7, 1999. 

Effective  date:  September  7, 1999.  to 
be  implemented  within  30  days  of 
issuance. 

Amendment  Nos.:  Unit  2—157;  Unit 

3—148. 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  July  28. 1999  (64  FR  40907). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  7. 

1999. 

No  significant  hazards  consideration 
commoits  received:  No. 

Local  Public  Document  Room 
location:  Main  Library,  University  of 
California,  P.  O.  Box  19557,  Irvine, 
California  92713. 

Southern  California  Edison  Company,  et 
al..  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station. 
Units  2  and  3.  San  Diego  County. 
California 

Date  of  application  for  amendments: 
June  18. 1997  (PCN-478),  as 
supplemented  May  24  and  August  10, 
1999. 

Brief  description  of  amendments:  The 
amendments  modify  the  Technical 
Specification  surveillance  requirements 
related  to  diesel  generator  testing  to 
more  clearly  reflect  safety  analysis  and 
testing  conditions  as  it  is  performed. 

Date  of  issuance:  September  9, 1999. 

Effective  date:  September  9, 1999,  to 
be  implemented  within  30  days  of 
isstiance. 

Amendment  Nos.:  Unit  2—158;  Unit 

3—149. 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  December  31, 1997  (62  FR 
68315)  The  licensee's  letters  dated  May 
24  and  August  10, 1999,  provided 
updated  Technical  Specification  pages, 
clarifications,  and  additional 
information  that  were  within  the  scope 
of  the  original  Federal  Register  notice 
and  did  not  change  the  staifrs  initial 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  9, 
1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Location:  Main  Library,  University  of 


California,  P.O.  Box  19557,  Irvine, 
Cahfomia  92713. 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-499.  South 
Texas  Project,  Units  1  and  2.  Matagorda 
County,  Texas 
Date  of  amendment  request:  June  7, 

1999. 

Brief  description  of  amendments:  The 
amendments  revised  Technical 
Specification  (TS)  2.2.1,  "Reactor  Trip 
System  (RTS)  Instrumentation 
Setpoints,"  and  TS  3.3.2,  ''Engineered 
Safety  Features  Actuation  System 
(ESFAS)  Instrumentation,"  and  the 
associated  Bases,  by  removing  the  Total 
Allowance,  Sensor  Error,  and  Z  terms  (Z 
is  the  statistical  sxmmiation  of  errors 
excluding  sensor  and  rack  drift)  from 
the  RTS  and  ESFAS  Instrumentation 
Trip  Setpoints  Tables.  This  replaces  the 
five-colimin  methodology  with  a  two- 
column  methodology  that  consists  of  the 
trip  setpoint  and  allowable  value 
colimms. 

Date  of  issuance:  September  13, 1999. 

Effective  date:  September  13, 1999,  to 
be  implemented  within  30  days. 

Amendment  Nos.:  Unit  1—116;  Unit 
2—104. 

Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  June  30, 1999  (64  FR  35211) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  September  13, 1999. 

No  significant  hazards  considoation 
comments  received:  No. 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Center, 
911  Boling  Highway,  Wharton,  Texas 
77488. 

Tennessee  Valley  Authority.  Docket 
Nos.  50-327  and  50-328.  Sequoyah 
Nuclear  Plant,  Units  1  and  2.  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
June  24, 1999  (TS  99-06). 

Brief  description  of  amendments:  The 
amendments  revise  the  Sequoyah 
Nuclear  Plant  Technical  Specifications 
(TS)  by  adding  a  footnote  to  allow  use 
of  an  installed  spare  electrical  inverter, 
if  needed. 

Date  of  issuance:  September  23, 1999. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  no  later 
than  45  days  after  issuance. 

Amendment  Nos.:  246  and  237. 

Facility  Operating  License  Nos.  DPRr- 
77  and  DPR-79:  Amendments  revise  the 
TS. 

Date  of  initial  notice  in  Federal 
Register  August  2, 1999  (64  FR  41973) 


The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  23, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  Coimty 
Library,  1001  Broad  Street,  Chattanooga, 
Tennessee  37402. 

TXU  Electric.  Docket  Nos.  50-445  and 
50-446.  Comanche  Peak  Steam  Electric 
Station,  Unit  Nos.  1  and  2.  Somervell 
County.  Texas 

Date  of  amendment  request:  June  23, 
1999.  as  supplemented  by  letter  dated 
August  4. 1999. 

Brief  description  of  amendments:  The 
amendments  revise  Surveillance 
Requirement  3.8.1.13.  "AC  Sources- 
Operating"  to  clarify  that  each 
emergency  diesel  generator  automatic 
noncritical  trip,  except  for  engine 
overspeed  and  generator  differential 
ctirrent,  is  bypassed  on  either  a  loss-of- 
ofiisite  power  or  a  safety  injection 
actuation  signal. 

Date  of  issuance:  September  21, 1999. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  bom  the  date  of 
issiiance. 

Amendment  Nos.:  69  and  69. 

Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89:  TTie  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  14, 1999  (64  FR  38037) 
The  August  4, 1999,  letter  provided 
additional  and  clarifying  information 
that  did  not  change  the  scope  of  the 
]\me  23, 1999,  application  and  the 
initial  proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  21, 

1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps,  702  College,  P.O. 
Box  19497,  Arlington,  Texas  76019. 

TXU  Electric.  Docket  Nos.  50-445  and 
50-446,  Comanche  Peak  Steam  Electric 
Station.  Unit  Nos.  1  and  2.  Somen/ell 
County,  Texas 

Date  of  amendment  request:  February 
12, 1999,  as  supplemented  by  letter 
dated  June  14, 1999 

Brief  description  of  amendments:  The 
amendments  change  Technical 
Specification  (TS)  3.4.13,  "RCS  [Reactor 
Coolant  System]  Operational  Leakage," 
TS  5.5.9,  "Steam  Generator  (SG)  Tube 
Surveillance  Program,"  and  TS  5.6.10, 
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"Steam  Generator  Tube  Inspection 
Report."  to  implement  the  1.0  Volt 
Steam  Generator  Tube  Repair  Criteria 
for  CPSES,  Unit  1. 

Date  of  issuance:  September  22, 1999. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  Unit  1 — 
Amendment  No.  70;  Amendment  No. 
70. 

Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  5. 1999  (64  FR  24202)  The 
June  14, 1999,  supplement  provided 
clarifying  information  that  did  not 
change  the  scope  of  the  February  12, 
1999,  application  and  the  initial 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  22. 
1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps,  702  College,  P.O. 
Box  19497,  Arlington,  Texas  76019. 

TXU  Electric,  Docket  Nos.  50-445  and 
50-'446.  Comanche  Peak  Steam  Electric 
Station,  Unit  Nos.  1  and  2,  Somervell 
County,  Texas 

Date  of  amendment  request:  October 
2. 1998.  as  supplemented  by  letters 
dated  July  27  and  August  26. 1999. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specfications  for  CPSES,  Unit  1,  to 
define  the  F*  steam  generator  tube 
plugging  criteria  in  TS  5.5.9,  "Steam 
Generator  (SG)  Tube  Surveillance 
Program,"  and  associated  reporting 
requirements  in  TS  5.6.10,  "Steam 
Generator  Inspection  Report." 

Date  of  issuance:  September  22, 1999. 

Effective  date:  As  of  the  date  of 
issiianoe  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  Unit  1 — 
Amendment  No.  71;  Unit  2 — 
Amendment  No.  71. 

Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  4, 1998  (63  FR 
59597).  The  July  27  and  August  26, 
1999,  letters  provided  clarifying 
information  that  did  not  change  the 
scope  of  the  October  2, 1998, 
application  and  the  initial  proposed  no 


significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  22, 
1999. 

No  significtmt  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps,  702  College,  P.O. 
Box  19497,  Arlington,  Texas  76019. 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  Station. 
Vernon,  Vermont 

Date  of  application  for  amendment: 
May  5. 1999. 

Brief  description  of  amendment:  The 
amendment  revises  Uie  technical 
specifications  (TSs)  to  enhance  the 
limiting  conditions  for  operation  and 
surveillance  requirements  relating  to  the 
standby  liquid  control  system  and  to 
incorporate  certain  provisions  of  NRC's 
rule  on  anticipated  transients  without 
scram.  The  change  involves  the  use  of 
enriched  boron  in  the  standby  liquid 
control  system  and  improves  upon  other 
aspects  of  the  TSs  for  this  system. 

Date  of  Issuance:  September  17, 1999. 

Effective  date:  September  17, 1999, 
and  shall  be  implemented  within  30 
days. 

Amendment  No.:  175. 

Facility  Operating  License  No.  DPR- 
26.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  June  30, 1999  (64  FR  35214). 

The  Commission's  related  evaluation 
of  this  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  17, 
1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library,  224 
Main  Street,  Brattleboro,  VT  05301. 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  Station, 
Vernon,  Vermont 

Date  of  application  for  amendment: 
July  12, 1999. 

Brief  description  of  amendment:  The 
amendment  revises  ihe  values  for  the 
minimum  critical  power  ratio  safety 
limits  and  deletes  the  wording 
classifying  the  limits  as  cycle-specific 
values. 

Date  of  Issuance:  September  21, 1999. 

Effective  date:  September  21, 1999, 
and  shall  be  implemented  within  60 
days. 

Amendment  No.:  176 


Facility  Operating  License  No.  DPRr- 
28:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Reaster:  July  28, 1999  (64  FR  40910). 

"nie  Conunission's  related  evaluation 
of  this  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  21, 
1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library,  224 
Main  Street,  Brattleboro,  VT  05301. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses  and  Final 
Determination  of  No  Significant 
Hazards  Consida>ation  and 
Opportunity  Car  a  Hearing  (Exigent 
Public  Announcement  or  Emergency 
Circumstances) 

During  the  period  since  pubUcation  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  appUcation  for  the 
amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  I, 
which  are  set  forth  in  the  Ucense 
amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment.  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing. 

For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity 
for  public  comment  or  has  used  local 
media  to  provide  notice  to  the  public  in 
the  area  surrouinding  a  Ucensee's  facility 
of  the  licensee's  appUcation  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a    ' 
reasonable  opportunify  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to 
respond  nuickly.  and  in  the  case  of 
telephone  comments,  the  comments 
have  been  recorded  or  transcribed  as 
appropriate  and  the  licensee  has  been 
informed  of  he  pubUc  comments. 

In  circimistances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
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example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resiunption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportimity  to  provide  for  public 
comment  on  its  no  significant  hazards 
consideration  determination.  In  such 
case,  the  license  amendment  has  been 
issued  without  opportunity  for 
comment.  If  there  has  been  some  time 
for  public  comment  but  less  than  30 
days,  the  Commission  may  provide  an 
opportimity  for  public  comment.  If 
comments  have  been  requested,  it  is  so 
stated.  In  either  event,  the  State  has 
been  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  efiiective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  from  any  person,  in  advance 
of  the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have 
been  issued  and  made  effective  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  dmmistances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter,  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Dociunent 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington,  DC,  and  at  the 
local  public  document  room  for  the 
p>articular  facility  involved. 

The  Commission  is  also  o%ring  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendment.  By 
November  5, 1999,  the  licensee  may  file 


a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
a^cted  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for-a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  shoiild 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Dociunent  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC  and  at  the  local  public 
dociunent  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order^ 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  EaxSi  contention 


must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
m  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fiilly  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses.  Since  the  Commission  has 
made  a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration,  if  a  hearing  is 
requested,  it  will  not  stay  the 
effectiveness  of  the  amendment.  Any 
hearing  held  would  take  place  while  the 
amendment  is  in  effiact. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  IX],  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to  the 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR 
2.714(a)(l)(iHv)  and  2.714(d). 
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Duke  Energy  Corporation,  Docket  No. 
50-369.  McGuire  Nuclear  Station,  Unit 
1,  Mecldenberg  County,  North  Carolina 

Date  of  application  for  amendment: 
Augiist  27, 1999. 

Brief  description  of  amendment:  The 
amendment  approves  a  one-time 
extension  of  the  surveillance  frequency 
for  Technical  Specifications 
Surveillance  Requirement  (TSSR) 
3.1.4.2  beyond  the  25  percent  extension 
allowed  by  TSSR  3.0.2  to  the  McGuire 
Nuclear  Station,  Unit  1.  This  license 
amendment  is  effective  upon  issuance 
and  is  to  expire  upon  entering  Mode  3 
during  Unit  1  startup  following  the  Unit 
1  End  of  Cycle  13  refueling  outage. 

Date  of  issuance:  September  8, 1999. 

Effective  date:  As  of  its  date  of 
issuance  (September  8, 1999).  and  shall 
expire  upon  entering  Mode  3  during 
startup,  following  the  End  of  Cycle  13 
refueling  outage. 

Amendment  No.:  Unit  1-186. 

Facility  Operating  License  No.  NPF-9: 
Amendments  revised  the  Technical 
Specifications. 

Press  release  issued  requesting 
comments  as  to  proposed  no  significant 
hazards  consideration:  Yes,  September 
2, 1999,  Charlotte  Observer. 

Comments  received:  No. 

The  Commission's  related  evaluation 
of  the  amendment,  finding  of  exigent 
circ\mistances,  consultation  with  the 
State  of  North  Carolina,  and  final 
determination  of  no  significant  hazards 
consideration  are  contained  in  a  Safety 
Evaluation  dated  September  8, 1999. 

Local  Public  Document  Room 
location:  J.  Murrey  Atkins  Library, 
University  of  North  CaroUna  at 
Charlotte,  9201  University  City 
Boulevard,  Charlotte,  North  Carolina. 

Attorney  for  licensee:  Ms.  Lisa  F. 
Vat^hn.  Didce  Energy  Corporation,  422 
South  Church  Street,  Charlotte,  North 
Carolina  NRC  Section  Chief:  Richard  L. 
Emch.  Jr. 

Duke  Energy  Corporation,  Docket  Nos. 
50-369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
September  13, 1999. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  TS  3.7.9.  "Control  Room 
Area  Ventilation  System  (CRAVS),"  to 
establish  actions  to  be  taken  for  an 
inoperable  control  room  ventilation 
system  due  to  a  degraded  control  room 
pressure  boundary.  This  revision 
approves  changes  that  would  allow  up 
to  24  hours  to  restore  the  Control  Room 
Pressure  Boimdary  (CRPB)  to  operable 
status  when  two  CRAVS  trains  are 


inoperable  due  to  an  inoperable  CRPB 
in  MODES  1,2,3,  and  4.  In  addition, 
a  Limiting  Condition  for  Operation  note 
would  be  added  to  allow  the  CRPB  to 
be  opened  intermittently  imder 
administrative  control  without  afiiecting 
CRAVS  operability. 

Date  of  issuance:  September  22, 1999. 

Effective  date:  As  ofthe  date  of 
issuance  and  shall  be  implemented 
upon  receipt. 

Amendment  Nos.:  Unit  1 — 187;  Unit 
2—168. 

Facility  Operating  License  Nos.  NPF- 
9  and  NPF-1 7:  Amendments  revised  the 
Technical  Specifications. 

Press  release  issued  requesting 
comments  as  to  proposed  no  significant 
hazards  consideration:  Yes,  September 
17, 1999.  Charlotte  Observer. 

Comments  received:  No. 

The  Commission's  related  evaluation 
and  the  amendment,  finding  of 
emergency  ciraunstances,  consultation 
with  the  State  of  North  Carolina,  and 
final  no  significant  hazards 
consideration  determination  are 
contained  in  a  Safety  Evaluation  dated 
September  22, 1999. 

Attorney  for  licensee:  Ms.  Lisa  F. 
Vaughn,  Duke  Energy  Corporation,  422 
South  Church  Street,  Charlotte,  North 
Carolina. 

Local  Public  Document  Room 
location:  J.  Murrey  Atkins  Library. 
University  of  North  Carolina  at 
Charlotte,  9201  University  Qty 
Boulevard,  Charlotte,  North  Carolina. 

NRC  Section  Chief:  Richard  L.  Emch, 

Jr. 

For  the  Nuclear  Regulatory  Conunission. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  September,  1999. 
John  A.  ZwoUnski, 
Director,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[PR  Doc.  99-25795  Filed  10-5-99;  8:45  am] 
BiuiNO  cooc  7saa-oi-p 


SMALL  BUSINESS  ADMINISTRATION 

Revocation  of  License  of  Small 
Business  Investment  Company 

Pursuant  to  the  authority  granted  to 
the  United  States  Small  Business 
Administration  by  the  Final  Order  of  the 
United  States  District  Court  for  the 
District  of  Massachusetts,  dated  August 
5, 1998,  the  United  States  Small 
Business  Administration  hereby  revokes 
the  Ucense  of  Bever  Capital  Corporation, 
a  Massachusetts  corporation,  to  function 
as  a  small  business  investment  company 
imder  the  Small  Business  Investment 
Company  License  No.  01/01-0325 
issu^  to  Bever  Capital  Corporation  on 


October  31, 1983  and  said  license  is 
hereby  declared  null  and  void  as  of 
September  30, 1998. 

Dated:  September  30, 1999. 
United  States  Small  Business 
Administration. 
Don  A.  Christensen, 
Associate  Administrator  for  Investment. 
[FR  Doc.  99-25981  Filed  10-5-99;  8:45  am] 
BHJJNO  COOE  MB-ei-P 

SMALL  BUSINESS  ADMINISTRATION 

Revocation  of  License  of  Small 
Business  Investment  Company 

Piu^uant  to  the  authority  granted  to 
the  United  States  Small  Business 
Administration  by  the  Windup  Order  of 
the  United  States  District  Court  for  the 
Southern  District  of  New  York,  dated 
Jime  4, 1999,  the  United  States  Small 
Business  Administration  hereby  revokes 
the  license  of  Diamond  Capital 
Corporation,  a  New  York  corporation,  to 
function  as  a  small  business  investment 
company  under  the  Small  Business 
Investment  Company  License  No.  02/ 
02-0510  issued  to  Diamond  Capital 
Corporation  on  January  21, 1988  and 
said  Ucense  is  hereby  declared  null  and 
void  as  of  September  30, 1999. 

Dated:  September  30, 1999. 

United  States  Small  Business 
Administration. 
Don  A.  Quistensen, 
Associate  Administrator  for  Investment. 
IFR  Doc.  99-25985  Filed  10-5-99;  8:45  am] 
numQ  oooE  sibs-oi-p 

SMALL  BUSINESS  ADMINISTRATION 

Revocation  of  Ucense  of  Small 
Business  Investment  Company 

Pursuant  to  the  authority  granted  to 
the  United  States  Small  Business 
Administration  by  the  Final  Order  of  the 
United  States  District  Court  for  the 
Southern  District  of  New  York,  dated 
August  24, 1998,  the  United  States 
Small  Business  Administration  hereby 
revokes  the  license  of  Everlast  Capital 
Corporation  a  New  York  corporation,  to 
function  as  a  Small  Business  Investment 
Company  under  the  Small  Business 
Investment  Company  License  No.  02/ 
02-5468  issued  to  Everlast  Capital 
Corporation  on  July  30, 1984  and  said 
license  is  hereby  declared  null  and  void 
as  of  September  30, 1998. 

Dated:  September  30, 1999. 
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Unitad  States  Small  Business 
Administration. 
PoaA.QiileNiii— I, 

AsBociate  Administrator  for  Investment. 
IFR  Doc  99-25879  Filed  10-5-99;  8:45  am] 


SMALL  BUSINESS  ADMINISTRATION 

Revocation  of  Uoerae  of  Small 
I  Inveotment  Company 


Pursuant  to  the  authority  granted  to 
the  United  States  Small  Business 
Administratian  by  the  Final  Order  of  the 
United  States  District  Court  for  the 
District  of  New  Jersey,  dated  August  28, 
1998.  the  United  States  Small  Business 
Administratian  hereby  revokes  the 
license  of  Fonnosa  Capital  Corporation, 
a  New  Jersey  corporation,  to  function  as 
a  small  business  investment  company 
under  the  Small  Business  Investment 
Company  License  No.  02/02-5485 
issued  to  Fonnosa  Capital  Corporation 
on  August  22. 1985  and  said  license  is 
hereby  declared  niUl  and  void  as  of 
October  16, 1998. 

Dated:  September  30, 1999. 
United  States  Small  Business 
Adminlstratioa 
Don  A.  Christensen, 
Associate  Administrator  for  Investment. 
(FR  Doc  9»-25080  Filed  10-5-99;  8:45  am) 
MJJM  COM  tOB-OI-P 

SMALL  BUSINESS  ADMINISTRATION 

Revocation  of  Ucenae  of  Small 
Bualneaa  Invaetment  Company 

Pursuant  to  the  authority  granted  to 
the  United  States  Small  Business 
Administration  by  the  Final  Order  of  the 
United  States  District  Court  for  the 
District  of  Massachusetts,  dated  July  28, 
1998,  the  United  States  Small  Business 
Administration  hereby  revokes  the 
license  of  Orange  Nassau  Capital 
Corporation,  a  Massachusetts 
corporation,  to  function  as  a  small 
business  investment  company  under  the 
Small  Business  Investment  Company 
License  No.  01/01-0313  issued  to 
Orange  Nassau  Capital  Corporation  on 
July  8. 1981  and  said  license  is  hereby 
declared  null  and  void  as  of  September 
30. 1998. 

Dated:  September  30, 1999. 
United  States  Small  Business 
Administration. 
Don  A.  QuIstiiMi. 
Associate  Administrator  for  Investment. 
(FR  Doc.  99-25983  Filed  10-5-99;  8:45  am] 
■UMQCOOti 


SMALL  BUSINESS  ADMINISTRATION 

Revocation  of  Ucanaa  of  Small 
Bualneaa  Invaatment  Company 

Pursuant  to  the  authority  granted  to 
the  United  States  Small  Business 
Administration  by  the  Final  Order  of  the 
United  States  District  Court  for  the 
District  of  Massachusetts,  dated  August 
5, 1998.  the  United  States  Small 
Business  Administration  hereby  revokes 
the  license  of  TBM II  Capital 
Corporation,  a  Massachusetts 
corporation,  to  function  as  a  small 
business  investment  company  under  the 
Small  Business  Investment  Company 
License  No.  01/01-0319  issued  to  TBM 
n  Capital  Corporation  on  July  27, 1982 
and  said  Ucense  is  hereby  declared  niUl 
and  void  as  of  September  30, 1998. 

Dated:  September  30. 1999. 
United  States  Small  Business 
Administration. 
Dmi  A.  OiristBnsen, 
Associate  Administrator  for  Investment. 
[PR  Doc.  99-25982  Filed  10-5-99;  8:45  am] 

BILLMQ  COOE  aOtS-OI-P 


SMALL  BUSINESS  ADMINISTRATION 

Revocation  of  Licenaa  of  Small 
Bualneaa  Invaatment  Company 

Piusuant  to  the  authority  granted  to 
the  United  States  Small  Business 
AdministraUon  by  the  Final  Order  of  the 
United  States  District  Court  for  the 
District  of  Massachusetts,  dated  August 
5, 1998,  the  United  States  Small 
Business  Administration  hereby  revokes 
the  license  of  Vadus  Capital 
Corporation,  a  Massachusetts 
corporation,  to  function  as  a  small 
business  investment  company  under  the 
Small  Business  Investment  Company 
License  No.  01/01-0314  issued  to  Vadus 
Capital  Corporation  on  November  3, 
1981  and  said  license  is  hereby  declared 
null  and  void  as  of  September  30, 1998. 

Dated:  September  30, 1999. 
United  States  Small  Business 
Administration. 
Don  A.  Christensen. 
Associate  Administrator  for  Investment. 
(FR  Doc.  99-25984  Filed  10-5-^:  8:45  am] 
BNJJNQ  CODE  SUS-01-P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  DIaasler  43222] 

State  of  Connecticut 

As  a  result  of  the  President's  major 
disaster  declaration  on  September  23. 
1999. 1  find  that  Fairfield  and  Hartford 
Coimties  in  the  State  of  Connecticut 


constitute  a  disaster  area  due  to 
damages  caused  by  high  winds,  heavy 
rain,  and  flooding  associated  with 
Tropical  Storm  Floyd  beginning  on 
Septembw  16, 1999  and  continuing. 
Applications  for  loans  for  physical 
dtunage  as  a  result  of  this  disaster  may 
be  filed  tmtil  the  close  of  business  on 
November  21. 1999.  and  for  loans  for 
economic  injury  imtil  the  close  of 
business  on  June  23,  2000  at  the  address 
listed  below  or  other  locally  announced 
locations:  U.S.  Small  Business 
Administration,  Disaster  Area  1  Office, 
360  Rainbow  Blvd.,  South,  3rd  Floor. 
Niagara  Falls.  NY  14303. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  imtil  the  specified 
date  at  the  above  location:  Litchfield. 
Middlesex.  New  Haven,  New  London, 
and  Tolland  Counties  in  Connecticut, 
and  Hampden  County,  Massachusetts. 

Any  counties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  have  been  covered  under  a 
separate  declaration  for  the  same 
occiurence. 

The  interest  rates  are: 

For  Physical  Damage: 
Homeownere  with  credit  available 

elsewhere — 7.250% 
Homeovmers  without  credit  available 

elsewhere — 3. 625% 
Businesses  with  credit  available 

elsewhere — 8.000% 
Businesses  and  non-profit 
organizations  without  credit 
available  elsewhere — 4.000% 
Others  (including  non-profit 
organizations)  with  credit  available 
elsewhere — 7.000% 
For  Economic  Injury: 
Businesses  ana  small  agricultural 
cooperatives  without  credit 
available  elsewhere— 4.000% 
The  number  assigned  to  this  disaster 
for  physical  damage  is  322211.  For 
economic  injury  the  numbers  are 
9F0700  for  Connecticut  and  9F08  for 
Massachusetts. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  September  27, 1999. 
Bernard  Kidik, 

Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc  99-25908  Filed  10-5-99;  8:45  am] 
BILLMQ  CODE  aOaS-91-P 


SMALL  BUSINESS  ADMINISTRATION 
[Dedaration  of  Diaactar  «3217] 

State  of  Dalawara 

As  a  result  of  the  President's  major 
disaster  declaration  on  September  21, 
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1999, 1  find  that  New  Castle  County, 
Delaware  constitutes  a  disaster  area  due 
to  damages  caused  by  Hurricane  Floyd 
that  occurred  on  September  15-17, 
1999.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  imtil  the  close  of 
business  on  November  19, 1999,  and  for 
loans  for  economic  injury  imtil  the  close 
of  business  on  Jime  21,  2000  at  the 
address  listed  below  or  other  locally 
annoimced  locations:  Small  Business 
Administration,  Disaster  Area  1  Office, 
360  Rainbow  Blvd.,  South,  3rd  Floor, 
Niagara  Falls.  NY  14303. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  coimties  of 
Kent  Coimty,  Delaware  and  Salem 
Coimty,  New  Jersey  may  be  filed  imtil 
the  specified  date  at  the  above  location. 

Any  counties  contiguous  to  the  above- 
nameid  primary  coimties  and  not  listed 
herein  have  been  covered  under  a 
separate  declaration  for  the  same 
occurrence. 

The  interest  rates  are: 
For  Physical  Damage: 

Homeowners  with  credit  available 
elsewhere— 7.250% 

Homeowners  without  credit  available 
elsewhere — 3.625% 

Businesses  with  credit  available 
elsewhere — 8.000% 

Businesses  and  non-profit 
organizations  without  credit 
available  elsewhere— 4.000% 
"  Others  (including  non-profit 

organizations)  vdth  credit  available 
elMwhere — 7.000% 
For  Economic  Injury: 

Businesses  and  small  agricultural 
cooperatives  without  credit 
available  elsewhere— 4.000% 

The  number  assigned  to  this  disaster 
for  physical  damage  is  321708.  For 
economic  injury  the  numbers  are 
9E8100  for  Delaware  and  9E8200  for 
New  Jersey. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  September  27, 1999. 
BeraardKulik. 

Associate  Administrator  for  DisastN 
Assistance. 

(FR  Doc  99-25907  Filed  10-5-99;  8:45  am) 
BHJJNG  OOOE  MUS-OI-P 


SMALL  BUSINESS  ADMINISTRATION 
[DedaratkMi  of  DIsaator  •3220] 

State  of  Rorida 

Flagler,  Highlands,  Nassau,  and 
Volusia  Coimties  and  the  contiguous 
counties  of  Baker,  Brevard,  Charlotte,  De 
Soto,  Duval,  Glades,  Hardee,  Lake, 


Okeechobee,  Orange,  Osceola,  Polk, 
Putnam,  Seminole,  and  St.  Johns  in  the 
State  of  Florida,  and  Camden  and 
Charlton  Counties  in  the  State  of 
Georgia  constitute  a  disaster  area  as  a 
result  of  damages  caused  by  Hurricane 
Floyd  that  occurred  September  1.3-15, 
1999.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  November  26, 1999  and  for 
economic  injury  until  the  close  of 
business  on  June  27,  2000  at  the  address 
hsted  below  or  other  locally  announced 
locations:  U.S.  Small  Business 
Administration,  Disaster  Area  2  OfBce, 
One  Baltimore  Place,  Suite  300,  Atlanta, 
GA  30308. 

The  interest  rates  are: 
For  Physical  Damage: 
Homeowners  wim  credit  available 

elsewhere — 7.250% 
Homeowners  without  credit  available 

elsewhere — 3.625% 
Businesses  with  credit  available 

elsewhere — 8.000% 
Businesses  and  non-profit 
organizations  vnthout  credit 
available  elsewhere — 4.000% 
Others  (including  non-profit 
organizations)  with  credit  available 
elsewhere — 7.000%, 
For  Economic  Injury: 
Businesses  and  small  agricultural 
cooperatives  without  credit 
available  elsewhere — 4.000% 
The  numbers  assigned  to  this  disaster 
for  physical  damage  are  322008  for 
Florida  and  322108  for  Georgia.  For 
economic  injury  the  numbers  are 
9F0500  for  Florida  and  9F0600  for 
Georgia. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008} 

Dated:  September  27, 1999. 
Fred  P.  Hocfabng, 
Acting  Administrator 
[FR  Doc.  99-25909  Filed  10-5-99;  8:45  am) 
BILUNQ  CODE  aO»-01-P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  DIaaater  #3223] 

State  of  MarylarKi 

As  a  result  of  the  President's  major 
disaster  declaration  on  September  24, 
1999. 1  find  that  Anne  Arundel,  Calvert, 
Caroline,  Cecil,  Charles,  Harford,  Kent, 
Queen  Anne's,  Somerset,  St.  Mary's, 
and  Talbot  Coimties  in  the  State  of 
Maryland  constitute  a  disaster  area  due 
to  damages  caused  by  Hurricane  Floyd 
that  occurred  on  September  16-20, 
1999.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 


business  on  November  22, 1999,  and  for 
loans  for  economic  injury  until  the  close 
of  business  on  June  26»  2000  at  the 
address  listed  below  or  other  locally 
announced  locations;  U.S.  Small 
Business  Administration,  Disaster  Area 
1  Office,  360  Rainbow  Blvd.,  South,  3rd 
Floor.  Niagara  Falls.  NY  14303. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
coimties  may  be  filed  until  the  specified 
date  at  the  above  location:  Baltimore 
(including  Baltimore  Qty),  Dorchester, 
Howard,  Prince  Georges,  Wicomico,  and 
Worcester  Counties  in  Maryland;  Fairfax 
(including  the  Independent  Cities  of 
Alexandria,  Arlington,  Fairfax,  and 
Vienna),  King  George,  Prince  WilUam, 
and  Stafford  Counties  in  Virginia;  and 
Sussex  County,  Delaware. 

Any  counties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  have  been  covered  under  a 
separate  declaration  for  the  same 
occurrence. 

The  interest  rates  are: 
For  Physical  Damage: 

Homeowners  with  credit  available 
elsewhere — 7.250% 

Homeowners  without  credit  available 
elsewhere — 3.625% 

Businesses  with  credit  available 
elsewhere — 8.000% 

Businesses  and  non-profit 
organizations  without  credit 
available  elsewhere — 4.000% 

Others  (including  non-profit 
organizations)  with  credit  available 
elsewhere — 7.000% 
For  Economic  Injury: 

Businesses  and  small  agricultural 
cooperatives  without  credit 
available  elsewhere— 4.000% 

The  number  assigned  to  this  disaster 
for  physical  damage  is  322308.  For 
economic  injury  the  numbers  are 
9F0900  for  Maryland,  9F1000  for 
Virginia,  and  9F1100  for  Delaware. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  September  27, 1999. 
BnnardKuUk, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  99-25911  Filed  10-5-99;  8:45  ami 
BILLJNQ  CODE  8«2S-01-P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  DIsaalar  «32iq 

State  of  New  Jersey 

As  a  result  of  the  President's  major 
disaster  declaration  on  September  18, 
1999,  and  an  amendment  thereto  on  the 
same  date,  I  find  that  Bergen,  Essex, 
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Mercer,  Middlesex,  Morris,  Passaic, 
Somerset,  and  Union  Counties  in  the 
State  of  New  Jersey  constitute  a  disaster 
area  due  to  damages  caused  by 
Hurricane  Floyd  beginning  on 
September  16, 1999  and  continuing. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
November  16, 1999,  and  for  loans  for 
economic  injury  imtil  the  close  of 
business  on  June  19,  2000  at  the  address 
listed  below  or  other  locally  announced 
locations:  U.S.  Small  Business 
Administration,  Disaster  Area  1  Office 
360  Rainbow  Blvd.,  South.  3rd  Floor, 
Niagara  Falls,  NY  14303. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  followdng  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Burlington, 
Hudson,  Hunterdon,  Monmouth, 
Sussex,  and  Warren  Coimties  in  New 
Jersey,  and  New  York  and  Richmond 
Counties  in  New  York. 

Any  counties  contiguous  to  the  above- 
named  primary  counties  and  not  fisted 
herein  have  been  covered  under  a 
separate  declaration  for  the  same 
occurrence. 

The  interest  rates  are: 
For  Physical  Damage: 

Homeownere  with  credit  available 
elsewhere — 7.250% 

Homeownen  without  credit  available 
elsewhere — 3.625% 

Businesses  with  credit  available 
elsewhere — 8.000% 

Businesses  and  non-profit 
organizations  without  credit 
available  elsewhere —  4.000% 

Others  (including  non-profit 
organizations)  with  credit  available 
elsewhere — 7.000% 

For  Economic  Injury: 

Businesses  and  small  agricultural 
cooperatives  without  credit 
available  elsewhere— 4.000% 

The  nimtber  assigned  to  this  disaster 
for  physical  damage  is  321508.  For 
economic  injury  the  numbera  are 
9E7600  for  New  Jersey  and  9E8000  for 
New  Yori(. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  September  27, 1999. 
BmurdKulik, 

Associate  Administrator  fm  Disaster 

Assistance. 

IFR  Doc.  99-25915  Filed  10-5-99;  8:45  am] 

BHJJNO  coot  aoH-ei-p 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #32iq 
State  of  New  York 

As  a  result  of  the  President's  major 
disaster  declaration  on  September  19, 
1999,  and  an  amendment  thereto  on 
September  23, 1  find  that  Essex,  Orange, 
Putnam,  Rockland,  and  Westchester 
Counties  in  the  State  of  New  York 
constitute  a  disaster  area  due  to 
damages  caused  by  Hurricane  Floyd 
beginning  on  September  16, 1999  and 
continuing.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  November  17, 1999,  and  for 
loans  for  economic  injiiry  imtil  the  close 
of  business  on  June  19,  2000  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
1  Office,  360  Rainbow  Blvd..  South.  3rd 
Floor,  Niagara  Falls,  NY  14303. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Bronx, 
Clinton,  Dutchess,  Franklin,  Hamilton, 
Sullivan.  Ulster,  and  Warren  Counties 
in  New  York;  Pike  Coimty, 
Pennsylvania;  and  Addison,  Chittenden, 
and  Grand  Isle  Coimties  in  Vermont. 

Any  counties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  have  been  covered  imder  a 
separate  declaration  for  the  same 
occurrence. 

The  interest  rates  are: 

For  Physical  Damage: 
Homeownere  with  credit  available 

elsewhere — 7.250% 
Homeowners  without  credit  available 

elsewhere — 3.625% 
Businesses  with  credit  available 

elsewhere— 8.000% 
Businesses  and  non-profit 

organizations  without  credit 

available  elsewhere— 4.000% 
Othere  (including  non-profit 

organizations)  with  credit  available 

elsewhere — 7000% 
For  Economic  Injury: 
Businesses  and  smaU  agricultural 

cooperatives  without  credit 

available  elsewhere— 4.000% 

The  number  assigned  to  this  disaster 
for  physical  damage  is  321608.  For 
economic  injury  the  numbera  are 
9E7700  for  New  Yorit,  9E7800  for 
Pennsylvania,  and  9F1 200  for  Vermont. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 


Dated:  September  27, 1999. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc  99-25914  Filed  10-5-99;  8:45  am] 
BtUMQ  CODE  MaS-«1-P 

SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  «3212I 

State  of  North  Carolina 

As  a  result  of  the  President's  major 
disaster  declaration  on  September  16. 
1999, 1  find  that  the  following  counties 
in  the  State  of  North  Carolina  constitute 
a  disaster  area  due  to  damages  caused 
by  Hurricane  Floyd  beginning  on 
September  15. 1999,  and  contintiing: 
Alamance,  Anson,  Beaufort,  Bertie, 
Bladen,  Brunswick,  Camden,  Carteret, 
Caswell,  Chatham,  Chowan,  Columbus, 
Craven,  Cimiberland,  Ciurituck,  Dare, 
Davidson,  Duplin,  Durham.  Edgecombe, 
Forsyth,  Franklin.  Gates.  Granville. 
Greene.  Guilford.  Halifax.  Harnett. 
Hertford,  Hoke,  Hyde,  Johnston,  Jones, 
Lee,  Lenoir,  Martin,  Montgomery. 
Moore,  Nash,  New  Hanover. 
Northampton.  Onslow.  Orange.  Pamlico, 
Pasquotank,  Pender,  Perquimans, 
Person,  Pitt,  Randolph,  Richmond, 
Robeson,  Rockingham,  Rowan, 
Sampson,  Scotland,  Stanly,  Stokes, 
Tyrrell,  Union.  Vance,  V/ake,  Warren, 
Washington.  Wayne,  and  Wilson. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  imtil  the  close  of  business  on 
November  14, 1999,  and  for  Ittans  for 
economic  injury  imtil  the  close  of 
business  on  June  16,  2000  at  the  address 
listed  below  or  other  locally  announced 
locations:  U.S.  Small  Business 
Administration,  Disaster  Area  2  Office, 
One  Baltimore  Place,  Suite  300,  Atlanta, 
GA  30308. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
coimties  may  be  filed  until  the  specified 
date  at  the  above  location:  Cabamis. 
Davie.  Iredell,  Mecklenburg,  Surry,  and 
Yadkin  Counties  in  North  Carolina; 
Chesterfield,  Lancaster,  and  Marlboro 
Counties  in  South  Carolina;  and 
Brunswick,  Greensville,  Halifax.  Henry. 
Mecklenburg.  Patrick,  and  Pittsylvania 
Counties  in  Virginia. 

Any  counties  and/or  independent 
cities  contiguous  to  the  above-named 
primary  counties  and  not  listed  herein 
have  been  declared  under  a  separate 
declaration  for  the  same  occurrence. 

The  interest  rates  are: 
For  Physical  Damage: 

Homeownere  with  credit  available 
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elsewhere — 7. 250% 
Homeowners  without  credit  available 

elsewhere — 3.625% 
Businesses  with  credit  available 

elsewhere — 8.000% 
Businesses  and  non-profit 
organizations  without  credit 
available  elsewhere— 4.000% 
Others  (including  non-profit 
organizations)  with  credit  available 
elsewhere — 7.000% 
For  Economic  Injury 
Businesses  and  small  agricultural 
cooperatives  without  credit 
available  elsewhere — 4.000% 
The  number  assigned  to  this  disaster 
for  physical  damage  is  321208.  For 
economic  injury  the  numbers  are 
9E6800  for  North  Carolina,  9E6900  for 
South  Carolina,  and  9E7000  for  Virginia. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  September  23, 1999. 
BcraardKolik, 

Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  99-25916  Filed  10-5-99;  8:45  ami 
MUMQ  OOOE  aUS-01-P 


SMALL  BUSINESS  ADMINISTRATION 
PeelaraUon  of  Disaster  «3214] 

Commonwealth  of  Pennsylvania 

As  a  result  of  the  President's  major 
disaster  declaration  on  September  18, 
1999, 1  find  that  Bucks,  Chester, 
Delaware,  Lancaster,  Montgomery, 
Philadelphia,  and  York  Counties  in  the 
Commonwealth  of  Pennsylvania 
constitute  a  disaster  area  due  to 
damages  caused  by  Hurricane  Floyd 
beginning  on  September  16, 1999  and 
continuing.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  November  16, 1999,  and  for 
loans  for  economic  injury  imtil  the  close 
of  business  on  Jime  19,  2000  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
1  Office,  360  Rainbow  Blvd.,  South,  3rd 
Floor,  Niagara  Falls,  NY  14303. 

In  addition,  applications  for  economic 
injury  loans  fitim  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Adams, 
Berks,  Ciimberland,  Dauphin,  Lebanon, 
Lehigh,  and  Northampton  Coimties  in 
Pennsylvania;  Carroll  Coimty, 
Maryland;  and  Camden  and  Gloucester 
Counties  in  New  Jersey. 

Any  counties  contiguous  to  the  above- 
named  primary  coimties  and  not  listed 
herein  have  been  covered  imder  a 


separate  declaration  for  the  same 
occurrence. 

The  interest  rates  are: 
For  Physical  Damage: 
Homeowners  wiu  credit  available 

elsewhere — 7.250% 
Homeowners  without  credit  available 

elsewhere — 3.625% 
Businesses  with  credit  available 

elsewhere — 8.000% 
Businesses  and  non-profit 
organizations  without  credit 
available  elsewhere— -4.000% 
Others  (including  non-profit 
organizations)  with  credit  available 
elsewhere — 7.000% 
For  Economic  Injury 
Businesses  and  small  agricxiltural 
cooperatives  without  credit 
available  elsewhere — 4.000% 
The  number  assigned  to  this  disaster 
for  physical  damage  is  321408.  Fot 
economic  injury  the  niunbers  are 
9E7200  for  Pennsylvania,  9E7300  for 
Maryland,  and  9E7500  for  New  Jersey. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  September  27, 1999. 
Bernard  Kalik, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  99-25910  Filed  10-5-99;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #32191 

Commonwaalth  of  Pennsylvania 

As  a  result  of  the  President's  major 
disaster  declaration  on  September  22, 
1999, 1  find  that  Lycoming, 
Northumberland,  Snyder,  and  Union 
Counties  in  the  Commonwealth  of 
Pennsylvania  constitute  a  disaster  area 
due  to  damages  caused  by  severe  flash 
flooding  associated  with  Tropical 
Depression  Dennis  that  occurred  on 
September  6-7, 1999.  AppUcations  for 
loans  for  physical  damage  as  a  result  of 
this  disaster  may  be  filed  imtil  the  close 
of  business  on  November  20, 1999,  and 
for  loans  for  economic  injury  imtil  the 
close  of  business  on  June  22,  2000  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
1  Office,  360  Rainbow  Blvd.,  South,  3rd 
Floor,  Niagara  Falls,  NY  14303. 

In  addition,  applications  for  economic 
injury  loans  bova  small  businesses 
located  in  the  following  contiguous 
coimties  in  Pennsylvania  may  be  filed 
imtil  the  specified  date  at  the  above 
location:  Bradford,  Centre,  Clinton, 
Colimibia,  Dauphin,  Juniata,  Mifflin, 
Montour,  Perry,  Potter,  Schuylkill, 
Sullivan,  and  Tioga. 


The  interest  rates  are: 
For  Physical  Damage: 
Homeowners  wiu  credit  available 

elsewhere — 7.250% 
Homeowners  without  credit  available 

elsewhere — 3.625  % 
Businesses  with  credit  available 

elsewhere — 8.000% 
Businesses  and  non-profit 
organizations  without  credit 
available  elsewhere — 4.000% 
Others  (including  non-profit 
organizations)  with  credit  available 
elsewhere — 7.000% 
For  Economic  Injury: 
Businesses  and  small  agricultural 
cooperatives  without  credit 
available  elsewhere-^.000% 
The  numbers  assigned  to  this  disaster 
are  321906  for  physical  damage  and 
9F0400  for  economic  injury. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  September  27, 1999. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  99-25912  Filed  10-5-99;  8:45  am] 
BCUNO  CODE  aOS-OI-P 


SMALL  BUSINESS  ADMINISTRATION 
(Dedarstion  of  Oisastsr  «3218] 

State  Of  South  Carolina 

As  a  result  of  the  President's  major 
disaster  declaration  on  September  21, 
1999, 1  find  that  Charleston, 
Georgetown,  and  Horry  Counties  in  the 
State  of  South  Carolina  constitute  a 
disaster  area  due  to  damages  caused  by 
Hurricane  Floyd  beginning  on 
September  14, 1999  and  continuing. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
November  19, 1999,  and  for  loans  for 
economic  injury  until  the  close  of 
business  on  June  21,  2000  at  the  address 
hsted  below  or  other  locally  announced 
locations:  Small  Business 
Administration,  Disaster  Area  2  Office, 
One  Baltimore  Place,  Suite  300,  Atlanta, 
GA  30309. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Berkeley,  Colleton,  Dillon,  Dorchester, 
Marion,  and  Williamsburg  in  the  State 
of  South  Carolina  may  be  filed  until  the 
specified  date  at  the  above  location. 

Any  counties  contiguous  to  the  above- 
named  primary  coimties  and  not  listed 
herein  have  been  covered  under  a 
separate  declaration  for  the  same 
occurrence. 

The  interest  rates  are: 
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For  Physical  Damage: 
Homeowners  widi  credit  available 

elsewhere — 7.250% 
Homeowners  without  credit  available 

elsewhere — 3. 625  % 
Businesses  with  credit  available 

elsewhere — 8.000% 
Businesses  and  non-profit 
organizations  without  credit 
available  elsewhere— 4.00(7% 
Others  (including  non-profit 
organizations)  with  credit  available 
elMwhere— 7.000% 
For  Economic  Injury: 
Businesses  and  small  agricultinal 
cooperatives  without  credit 
available  elsewhere— 4.000% 
The  ntunbers  assigned  to  this  disaster 
are  321808  for  physical  damage  and 
9E8400  for  economic  injury. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  September  27. 1999. 
BemaniKallk, 

Associate  AdnUnistmtorfor  Disaster 
Assistance. 

(FR  Doc.  99-25906  Filed  10-5-99;  8:45  am] 
■UMQOOOC 


SMALL  BUSINESS  ADMINISTRATION 
(DedaraUon  of  Disaster  13213] 

Commonwlth  of  Virginia 

As  a  result  of  the  President's  major 
disaster  declaration  on  September  18, 
1999,  and  amendments  thereto  on 
September  20  and  22, 1  find  that  the 
following  Counties  and  Independent 
Cities  in  the  Commonwealth  of  Virginia 
constitute  a  disaster  area  due  to 
damages  caused  by  Hurricane  Floyd 
beginning  on  September  13, 1999,  and 
continuing:  Accomack,  Chesterfield, 
Greensville,  Isle  of  Wight,  James  Qty, 
King  and  Queen,  Lancaster,  Middlesex, 
Noitlnunberland,  Prince  George, 
Southampton,  Surry,  Sussex,  and  York 
Counties,  and  the  Independent  Cities  of 
Chesapeake,  Colonial  Heights,  Emporia, 
Franklin,  Hampton,  Newport  News, 
Norfolk,  Petersburg,  Portsmouth,  and 
Virginia  Beach.  Applications  for  loans 
for  physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  November  16, 1999,  and  for 
loans  for  economic  injury  until  the  close 
of  business  on  June  19,  2000  at  the 
address  listed  below  or  other  locally 
annoimced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
1  Office,  360  Rainbow  Blvd.,  South,  3rd 
Floor,  Niagara  Falls,  NY  14303. 

In  addition,  applications  for  economic 
injiuy  loans  from  stnall  businesses 
located  in  the  following  contiguous 


Coimties  and  Independent  Qties  may  be 
filed  until  the  specified  date  at  the 
above  location:  Amelia,  Brunswick, 
Charles  Qty,  Dinwiddle,  Essex, 
Gloucester,  Goochland,  Henrico,  King 
William,  Mathews,  New  Kent, 
Northampton,  Powhatan,  Richmond, 
and  Westmoreland  Counties,  and  the 
Independent  Cities  of  Hopewell, 
Poquoson,  Richmond,  Suffolk,  and 
Williamsbiug  in  Virginia,  and  Somerset 
and  Worcester  Counties  in  Maryland. 

Any  counties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  have  been  declared  under  a 
separate  declaration  for  the  same 
occurrence. 

The  interest  rates  are: 
For  Physical  Damage: 
Homeowners  with  credit  available 

elsewhere — 7.250% 
Homeowners  without  credit  available 

elsewhere — 3.625% 
Businesses  with  credit  available 

elsewhere — 8.000% 
Businesses  and  non-profit 

organizations  without  credit 

available  elsewhere— 4.000% 
Others  (including  non-profit 

organizations)  with  credit  available 

elsewhere — 7.000% 
For  Economic  Injiiry 
Businesses  and  small  agricidtural 

cooperatives  without  credit 

available  elsewhere— 4.000% 

The  number  assigned  to  this  disaster 
for  physical  damage  is  321308.  For 
economic  injury  the  nimibers  are 
9E7100  for  Virginia  and  9E8500  for 
Maryland. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  September  23, 1999. 
Bemard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  99-25913  Filed  10-5-99;  8:45  am] 
BMJJNQ  C006  802S-01-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3128] 

Transfer  of  the  United  States 
Information  Agency's  Systems  of 
Records  to  the  Department  of  State 

AGENCY:  Bureau  of  Administration, 
Department  of  State. 

ACndN:  Notice. 

SUMMARY:  In  acl:ordance  with  the 
Privacy  Act,  (5  U.S.C.  552a(e)(4))  this 
notice  describes  a  revision  to  the 
character  of  the  United  States 


Information  Agency's  ("USIA")  systems 
of  records  upon  the  consolidation  of 
USIA  and  the  Department  of  State  as 
mandated  by  the  Foreign  Affairs 
Agencies  ConsoUdation  Act  of  1998. 

DATES:  Effective  October  1, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  P.  Grafeld,  Information  and 
Privacy  Coordinator  and  Director  of  the 
Office  of  Information  Resources 
Management  Programs  and  Services; 
Department  of  State;  515  21st  Street, 
NW.  Washington,  DC  20522-6001,  (202) 
261-8300  or  the  website  at  http:// 
foia.state.gov. 

SUPPLEMENTARY  INFORMATIONi  Under  the 
Foreign  Affairs  Agencies  Consolidation 
Act  of  1998,  Public  Law  105-277,  USIA 
and  the  Department  of  State  will  be 
consolidated  on  October  1, 1999.  As 
part  of  the  consolidation,  the 
Department  will  assume  custody  and 
control  of  systems  of  records  currently 
maintained  by  USIA  except  for  systems 
of  records  relating  to  broadcasting 
functions  which  will  be  maintained  by 
the  Broadcasting  Board  of  Governors. 
The  existence  and  distinct  character  of 
these  systems  will  not  change  except  for 
the  following  effective  October  1, 1999: 

1.  The  agency  official  who  is 
responsible  for  access  to  the  systems  of 
records  is  Margaret  P.  Grafeld, 
Information  and  Privacy  Coordinator 
and  Director  of  the  Office  of  Information 
Resources  Management  Programs  and 
Services;  Department  of  State;  515  21st 
Street,  NW;  Washington,  DC  20522- 
6001,  (202)  261-8300. 

2.  The  procedures  whereby  an 
individual  can  be  notified  if  the  system 
of  records  contains  a  record  pertaining 
to  him  or  her  may  now  be  found  at  22 
CFR  part  171,  subpart  C  These 
regulations  are  also  available  at  the 
Department's  website  located  at  http:// 
foia.state.gov. 

3.  The  procedures  whereby  an 
individual  can  gain  access  to  any 
records  pertaining  to  him  or  her 
contained  in  the  system  of  records,  and 
how  he  or  she  can  contest  its  content 
may  now  be  foimd  at  22  CFR  part  171, 
subpart  C.  These  regulations  are  also 
available  at  the  Department's  website 
located  at  http://foia.state.gov. 

Dated:  October  1. 1999. 
Patrick  F.  Kennedy, 

Assistant  Secretary  for  the  Bureau  of 
Administration,  Department  of  State. 
(FR  Doc.  99-26082  Filed  10-5-99;  8:45  am] 
MLUM  CODE  4710-10-P 


Federal  Register/Vol.  64,  No.  193 /Wednesday,  October  6.  199g/Notices 


54399 


DEPARTMENT  OF  TRANSPORTATION   DEPARTMENT  OF  TRANSPORTATION   DEPARTMENT  OF  TRANSPORTATION 


Federal  Aviation  Administration 

RTCA  Special  Committae  194;  ATM 
Data  Lini(  Implementation 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463,  5  U.S.C,  Appendix  2).  notice  is 
hereby  given  for  Special  Committee  194 
meeting  to  be  held  November  1-4, 1999, 
starting  at  8:30  a.m.  on  November  1  and 
at  9:00  a.m.  on  November  2-4.  The 
meeting  will  be  held  at  RTCA,  1140 
Connecticut  Ave.,  NW,  Suite  1020, 
Washington,  DC  20036. 

The  agenda  will  include:  November  1: 
8:30  a.m.  to  12  Noon.  Working  Group 
(WG)  2;  1:00-5:00  p.m..  Plenary:  (1) 
Welcome  and  Introductions;  (2)  Review 
meeting  agenda;  (3)  Review/ Approve 
previous  meeting  summary;  (4) 
Distribute  Ballot  Comments  for  WG-1 
Documents;  (5)  Presentation  of  WG-1 
documents:  "Guiding  Principles  for 
ATS  Provided  Via  Data 
Communications  Utilizing  the  ATN" 
and  "U.S.  NAS  Plan  for  ATS  Data  Link 
(Phase  1,  En  Route  CONUS 
Implementation  (WG-1));"  November  2: 
Working  Group  meetings;  (6)  Data  Link 
Ops  Concept  &  Implementation  Plan 
(WG-1);  (7)  FUght  Operation  &  ATM 
Integration  (WG-2);  (8)  Human  Factors 
(WG-3),  and  (9)  Service  Provider 
Interface  (WG~4):  November  3;  (10) 
Working  Groups  1-4  continue; 
November  4:  Plenary  Session  (11) 
Working  Group  reports:  (12)  Update  on 
work  programs  and  expected  dociunent 
completion  dates;  (13)  Review, 
,  discussion,  disposition  of  ballot 
comments  on  WG-1  Documents;  (14) 
Other  Business;  (15)  Date  and  location  4 
of  next  meeting;  (16)  Closing. 

Attendance  is  open  to  the  interested 
pubUc  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington,  DC 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  httpZ/www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  writtten  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  September 
30, 1999. 
Janice  L.  Peters, 
Designated  Official. 

IFR  Doc.  99-26056  Filed  10-5-99;  8:45  am] 
BNXMQ  OOOE  4»I0-1»-M 


Federal  Aviation  Administration 

RTCA  Special  Committee  195;  Flight 
Infonmation  Services  Communications 
(FISC) 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  Special  Committee 
(SC)-195  meeting  to  be  held  October 
27-28,  starting  at  8:30  a.m.  each  day. 
The  meeting  will  be  held  at  RTCA,  Inc., 
1140  Connecticut  Avenue,  NW,  Suite 
1020,  Washington.  DC  20036. 

The  agenda  will  include:  October  27: 

(I)  Welcome  and  introductions;  (2) 
Review  Terms  of  Reference  for  Working 
Group  1  on  Colors,  Textures  and 
Descriptors;  (3)  Review  FIS-B  Minimum 
Aviation  System  Performance  Standards 
(MASPS)  Section  4.0,  Procedures  for 
Performance  Requirement  Verification; 
(4)  Review  FIS-B  MASPS  Proposed 
Section  3.2.1.  FIS  Broadcast  Network 
Interface;  (5)  Review  FIS-B  Proposed 
Appendix  D,  APDU  Header  Format. 
October  28:  (6)  Discussion  of 
Geographic  Reference  and  Compression 
Methods;  (7)  Review  HS-B  MASPS 
Proposed  Appendix  E  Products;  (8) 
Review  Action  Items;  (9)  Discuss 
Schedule  for  FIS-B  MASPS  hidustry 
Ballot;  (10)  Review  SC-195  Work  Plan; 

(II)  Closing. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  1140  Connecticut  Avenue. 
NW,  Suite  1020,  Washington,  DC  20036; 
(202)  833-9339  (phone);  (202)  833-9434 
(fax);  or  http://www.rtca.org  (web  site). 
Members  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  DC,  on  September 
28. 1999. 
Janice  L.  Peters, 
Designated  Official. 

(FR  Doc.  99-26057  Filed  10-5-99;  8:45  am] 
BILUNG  CODE  4910-1»<M 


Federal  Aviation  Administration 
p>ollcy  StatMnent  Number  ANM-M-Z] 

Guidance  for  Revieiwing  Certification 
Plans  To  Address  Human  Factors  for 
Certification  of  Transport  Airplane 
Fligiit  Decks 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  policy  statement; 
request  for  comments. 

SUMMARY:  This  docvunent  announces  an 
FAA  general  statement  of  policy  that  is 
applicable  to  the  type  certification 
process  of  transport  category  airplanes. 
This  policy  provides  guidance  to  FAA 
Certification  Teams  that  will  enable 
them  to  conduct  an  effective  review  of 
an  applicant's  Human  Factors 
Certification  Plan  or  the  himian  factors 
components  of  a  general  Certification 
Plan,  when  one  is  submitted  at  the 
beginning  of  a  type  certification  (TC), 
supplemental  type  certification  (STC), 
or  amended  type  certificate  (ATC) 
project.  This  guidance  describes  the 
sections  of  a  Human  Factors 
Certification  Plan  and  the  information 
that  should  be  included  in  each  section. 
The  purpose  of  the  plan  is  to  facilitate 
the  establishment  early  on  of  an 
effective  working  relationship  and 
agreement  between  the  FAA  and  the 
applicant  about  the  means  by  which 
human  factors  issues  will  be  addressed 
during  a  certification  project.  This 
notice  is  to  advise  the  public  of  FAA 
poUcy  and  give  all  interested  persons  an 
opportunity  to  review  and  comment  on 
the  policy  statement. 
DATES:  Comments  must  be  received  on 
or  before  November  5. 1999. 
ADDRESSES:  Send  all  comments  on  this 
policy  statement  to  the  individual 
identified  under  FOR  FURTHER 
INFORMATION  CONTACT. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Hecht,  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate,  Transport  Standards  Staff, 
Airplane  &  Flight  Crew  Interface 
Branch,  ANM-111, 1601  Lind  Avenue 
SW..  Renton,  Washington  98055-4056; 
telephone  (425)  227-2398;  facsimile 
(425)  227-1100;  e-mail:  9-ANM-lll- 
HUMAN  FACTORS@faa.gov. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to. 
submit  written  comments  on  this  policy 
statement.  Commenters  should  identify 
the  Policy  Statement  Number  of  this 
poUcy  statement,  and  submit  comments. 
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in  duplicate,  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered  by  the  Transport 
Standards  Staff  of  the  Transport 
Airplane  Directorate. 

ECfiBct  of  General  Statement  of  Policy 

The  general  policy  stated  in  this 
document  is  not  intended  to  establish  a 
binding  norm;  it  does  not  constitute  a 
new  regulation,  and  the  FAA  would 
neither  apply  nor  rely  upon  it  as  a 
regulation.  The  FAA  Aircraft 
Certification  Offices  (AGO)  that  certify 
transport  category  airplanes  and/or  the 
flight  deck  systems  installed  on  them 
should  attempt  to  follow  this  poUcy, 
when  appropriate.  However,  in 
determining  compliance  with 
certification  standards,  each  FAA  office 
has  the  discretion  not  to  apply  these 
guidelines  where  it  determines  that  they 
are  inappropriate. 

Background 

Recent  aviation  safety  reports 
underscore  the  importance  of 
addressing  issues  related  to  human 
factors  and  flightcrew  error  in  system 
design  and  certification.  Applicants 
have  demonstrated  the  effectiveness  of 
using  a  "Human  Factors  Certification 
Plan"  to  communicate  their  proposed 
approach  to  the  identification  and 
resolution  of  human  factors  issues.  This 
type  of  plan  has  been  used  as  a  means 
by  whidi  the  applicant  and  the  FAA  can 
establish  an  early  and  formal  written 
agreement  on  the  certification  basis,  the 
methods  of  compliance,  and  the 
schedules  for  completing  the 
certification  project.  This  approach  has 
helped  FAA  Certification  Teams  address 
issues  as  early  in  the  certification 
process  as  possible,  thereby  decreasing 
the  applicant's  certification  risk  in  cost 
or  schedule. 

An  alternative  approach  to  developing 
a  stand-alone  Human  Factors 
Certification  Plan  is  for  the  applicant  to 
address  the  human  factors  issues  as  part 
of  their  general  Certification  Plan. 
Regardless  of  whether  it  is  a  stand-alone 
doamient  or  not,  the  trend  has  been  for 
applicants  to  provide  some  specific 
information  about  their  plans  to  address 
himian  factors  issues  for  the 
certification  project. 

Because  of^the  proven  effiectiveness  of 
this  type  of  approach,  increasing 
numbers  of  applicants  have  asked  for 
assistance  fit)m  the  FAA  in  developing 
Human  Factors  Certification  Plans. 
Given  this  trend,  the  Transport  Airplane 
Directorate  has  developed  this  policy  to 
assist  FAA  Certification  Team  members 
in  working  with  applicants  who  are 
attempting  to  develop  Human  Factors 


Certification  Plans,  as  well  as  in 
reviewing  these  plans  after  they  have 
been  submitted. 

Objective  of  This  Policy 

The  objective  of  this  policy  is  to 
provide  guidance  for  the  FAA 
Certification  Team  to  use  when 
reviewing  the  applicant's  Human 
Factors  Certification  Plan  or  the  human 
factors  components  of  the  general 
Certification  Plan  during  a  type 
certification  (TC),  supplemental  type 
certification  (STC),  or  amended  t]^ 
certificate  (ATC)  project  for  transport 
category  airplanes,  liie  policy  is 
intended  for  use  by  all  members  of  the 
Certification  Team,  which  may  include 
the  following: 

•  Aircraft  evaluation  group 
inspectors, 

•  Avionics  engineers, 

•  Certification  Team  project 
managers, 

•  FUght  test  pilots  and  engineers, 

•  Hiunan  factors  specialists, 

•  Propulsion  engineers,  and 

•  Systems  engineers; 

While  this  policy  is  focused  on 
providing  guidance  to  these  FAA  team 
members,  it  may  be  of  use  to  the 
applicant,  as  well.  If  the  applicant 
develops  a  Certification  Plan  for  a 
certification  project,  the  information  in 
this  policy  statement  can  be  used  as  a 
basis  for  communicating  the  applicant's 
approach  to  addressing  the  hiunan 
factors  aspects  of  the  project. 

This  policy  is  one  portion  of  an 
overall  FAA  strategy  for  the 
development  of  policies  related  to 
human  factors  in  the  certification  of 
flight  decks  on  transport  category 
airplanes.  Future  policy  development 
will  cover  the  following  areas,  related  to 
showing  compliance  with  regidatory 
requirements  associated  with  human 
factors: 

•  Information  on  the  recommended 
content  of  certification  plans. 

•  Information  on  how  to  determine 
the  adequacy  of  an  applicant's  proposed 
methods  of  compUance. 

•  Information  on  how  to  determine 
the  adequacy  of  an  applicant's  proposed 
test  plans  intended  to  support 
certification. 

•  Information  on  how  to  determine 
pass-fail  criteria  for  analyses  and  tests 
performed  to  support  certification. 

Relevant  reference  material  can  be 
found  in  Appendix  B  of  this  policy 
statement. 

A  checklist  is  included  in  Appendix 
D  of  this  policy  statement,  whidi  can  be 
used  as  part  of  certification  plan  review. 
It  covers  all  of  the  sections  listed  below. 


General  Statement  of  Policy — Guidance 
for  Reviewring  Certification  Plans  To 
Address  Human  Factors  for 
Certification  of  Transport  Airplane 
Flight  Decks 

The  guidance  provided  in  the 
following  sections  is  intended  to  help 
the  Certification  Team  members  review 
a  Human  Factors  Certification  Plan 
submitted  by  an  applicant.  It  is 
organized  into  nine  sections,  which  are 
consistent  with  those  suggested  for  a 
Certification  Plan  in  FAA  Advisory 
Qrcular  (AC)  21-40,  "Application 
Guide  for  Obtaining  a  Supplemental 
Type  Certificate."  'Those  sections  are: 

1.  Introduction 

2.  System  Description 

3.  Certification  Requirements 

4.  Methods  of  Compliance 

5.  System  Safety  Assessments 

6.  C^erational  Considerations 

7.  Certification  Documentation  ** 

8.  Certification  Schedule 

9.  Use  of  Designees  and  Identification  of 
Individual  DER/DAR 

Guidance  is  provided  in  this  general 
statement  of  policy  concerning  the 
information  that  would  be  appropriate 
to  include  in  each  of  these  sections  for 
either  a  Himian  Factors  Certification 
Plan  or  a  general  Certification  Plan.  A 
sample  (hypothetical)  Human  Factors 
Certification  Plan  can  be  found  in 
Appendix  C  of  this  general  statement  of 
policy. 

Note:  While  Ap[>endix  C  is  included  as 
part  of  this  policy  statement  document,  the 
FAA  also  plans  to  provide  it  as  a  separate 
web  site  on  the  Internet,  where  it  can  become 
a  "living  document"  and  be  updated  as  new 
information,  processes,  and  technology 
become  available. 

1.  Introduction 

^ .  This  section  of  the  Certification  Plan 
^ould  provide  a  short  overview  of  the 
certification  project,  the  certification 
program  in  general,  and  the  purpose  of 
the  Human  Factors  Certification  Plan 
specifically. 

2.  System  Description 

This  section  of  the  Certification  Plan 
should  describe  the  general  features  of 
the  flight  deck,  system,  or  component 
being  presented  as  part  of  a  certification 
project.  Because  a  human  factors 
perspective  of  the  flight  deck  includes 
the  systems,  the  users  (flightcrew 
members),  and  the  ways  in  which  they 
interact  (e.g.,  crew  procedures),  this 
section  of  the  Human  Factors 
Certification  Plan  may  include  general . 
descriptions  of  all  three.  The  applicant 
can  use  this  section  to  ensure  Uiat  the 
Certification  Team  and  the  applicant 
have  a  common  imderstanding  of  the 
basic  design  concepts  as  well  as  the 
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principles  and  operational  assumptions 
that  underlie  the  design  of  the 
flightcrew  interfaces. 

For  the  purposes  of  this  policy,  the 
term  "flightcrew  interface"  is  intended 
to  cover  both  the  design  of  the  systems 
(hardware,  software)  and  the  tasks 
(physical,  cognitive,  perceptual, 
procedural)  the  pilots  will  perform 
when  using  the  systems  in  the  context 
of  their  overall  responsibilities. 

The  applicant  should  give  special 
attention  to  any  new  or  unique  features 
or  functions  and  how  the  flightcrew  will 
use  them.  S[>ecifically,  the  following 
topic  areas  may  be  included: 

2.a.  Intended  Function:  The  Human 
Factors  Certification  Plan  should 
provide  information  describing  the 
intended  functions  of  the  major 
flightcrew  interfaces.  For  each,  the 
applicant  should  identify  the  following 
items,  as  appropriate,  focusing  on  new 
or  unique  features  that  affect  the  crew 
interface  or  the  allocation  of  tasks 
between  the  pilot(s)  and  the  airplane 
systems: 

•  The  intended  function  of  the  system 
from  the  pilot's  perspective. 

•  The  role  of  the  pilot  relative  to  the 
system. 

•  The  procedures  (e.g.,  type  of 
approach  procedures)  expected  to  be 
flown. 

•  The  assumed  airplane  capabilities 
(e.g.,  commimication,  navigation,  and 
surveillance). 

2.b.  Flight  Deck  Layout  Drawings: 
Drawings  of  the  flight  deck  layout,  even 
if  they  are  only  preliminary,  can  be  very 
beneficial  for  providing  an 
imderstanding  of  the  intended  overall 
flight  deck  arrangement  (controls, 
displays,  sample  display  screens, 
seating,  stowage,  etc.).  The  applicant 
should  be  encouraged  to  provide 
scheduled  updates  to  the  drawings,  so 
that  the  Certification  Team's  knowledge 
of  the  layout  progresses  as  the  design 
matures.  Special  attention  should  be 
given  to  any  of  the  following  that  are 
novel  or  unique: 


•  Arrangements  of  the  controls, 
displays,  or  other  flight  deck  features  or 
equipment. 

•  Controls,  such  as  a  cursor  control 
device,  or  new  applications  of  existing 
control  technologies. 

•  Display  hardware  technology. 
For  the  items  identified  above, 

sketches  of  the  crew  interfaces  for  the 
specific  systems  can  be  helpful  in 
providing  an  early  understanding  of  the 
features  Uiat  may  have  certification 
issues.  The  applicant  should  include 
with  the  drawings  descriptions  of 
interface,  button,  knob  function, 
anticipated  system  response,  alerting 
mechanism,  mode  annunciation,  etc.,  so 
that  the  documentation  adequately 
covers  each  component  or  system  that 
the  pilot  must  interact  with. 

2.C.  Underlying  Principles  for 
Automation  Logic:  For  designs  that 
involve  significant  automation,  the  way 
the  automation  operates  and 
communicates  that  operation  to  the 
pilot  can  have  significant  eHiects  on 
safety.  Key  topics  could  include  the 
following: 

•  Operating  modes. 

•  Principles  underlying  mode 
transitions. 

•  Mode  aimimciation  scheme. 

•  Automation  engagement/ 
disengagement  principles. 

•  Preliminary  logic  diagrams,  if 
available. 

2.d.  Underlying  Principles  for  Crew 
Procedures:  Because  the  design  of  the 
systems  and  the  development  of  the 
associated  procedures  are  interrelated,  it 
is  useful  to  describe  the  imderlying 
guidelines  or  principles  that  form  the 
basis  for  the  crew  procedures.  Key 
topics  could  include  the  following: 

•  The  expected  use  of  memorized 
procedures  with  confirmation  checklists 
vs.  read-and-do  procedures/checklists. 

•  Crew  interactions  during 
procedure/checklist  accomplishment. 

•  Automated  support  for  procedures/ 
checklists,  if  available. 

2.e.  Assumed  Pilot  Characteristics: 
The  appUcant  may  choose  to  include  a 


description  of  the  pilot  group  that  the 
manufacturer  expects  will  use  the  flight 
deck  design.  This  description  could 
include  assumptions  about  the 
following: 

•  Previous  flying  experience  (e.g., 
ratings,  flying  hours). 

•  Experience  with  similar  or 
dissimilar  flight  deck  designs  and 
features,  including  automation. 

•  Expected  training  that  the  pilots 
will  receive  on  this  flight  deck  design, 
or  assumptions  regarding  expected 
training. 

3.  Certification  Requirements 

This  section  should  list  and  describe 
the  human  factors-related  regulations 
and  other  requirements  that  are  being 
addressed  by  the  applicant's  Human 
Factors  Certification  Plan.  This  section 
also  may  include  the  applicant's 
compliance  checklist  for  these 
requirements. 

The  Certification  Team  should  expect 
to  see  a  matrix  from  the  appUcant  with 
all  of  the  pertinent  regulations  listed, 
with  specific  references  to  the  detailed 
subparagraphs  that  will  be  covered  by 
the  Human  Factors  Certification  Plan. 

Table  1,  below,  provides  a  partial  list 
of  regulations  contained  in  14  CFR  part 
25  that  may  be  considered  for  inclusion 
in  a  Hxmian  Factors  Certification  Plan. 
These  regulations  were  selected  for  the 
list  because  they  typically  require  that 
the  applicant  carefully  consider  a 
number  of  himian  factors  issues  when 
showing  compliance  with  them. 

Appendix  B  of  this  docimient  also 
lists  these  regulations,  along  with  a  brief 
discussion  of  some  of  the  human  factors 
issues  that  may  affect  the  chosen 
methods  of  compliance. 

Note:  While  Appendix  B  is  included  as 
part  of  this  policy  statement  document,  the 
FAA  also  plans  to  provide  it  as  a  separate 
web  site  on  the  Internet,  where  it  can  become 
a  "living  dooiment"  and  be  updated  as  new 
information,  processes,  and  technology 
l)ecome  available. 


TABLE  1. —Selected  Usting  of  Regulations  in  14  CFR  Part  25  Related  to  Flightcrew  Human  Factors 


FAR  Section 
[Current  Amdt  Level] 


Requirement 

(In  some  cases,  the  content  of  the  subparagraphs  has  been  paraphrased  for  cterity.  Actual  Human 

Factors  Certification  Plans  should  use  the  exact  wording  of  the  regulations.) 


General  Human  Factors  (HF)  Requiremento 


§25.771(3)  (amdt.  25-4]  ...... 

§25.771  (e)  lamt.  25-4] 

§25.773(a)(1)  lannlt.  25-72) 

§25.773(a)(2)  [amL  25-72]  . 


Each  pilot  compartment  and  its  equipment  must  allow  the  minimum  flightcrew  to  perform  their  duties 
without  unreasonable  concentration  or  fatigue. 

Vibration  and  noise  characteristics  of  cockpit  equipment  may  not  interfere  with  safe  operation  of  the 
airplane. 

Each  pilot  compartment  must  be  arranged  to  give  the  pilots  sufficiently  extensive,  dear,  and  undis- 
torted  view,  to  enable  them  to  safely  perform  any  maneuvers  within  the  operating  limitations  of  the 
airplane,  including  takeoff,  approach,  and  landing. 

Each  pilot  compartment  must  be  free  of  glare  and  reflections  that  oouW  interfere  with  the  normal  du- 
ties of  the  minimum  flightcrew. 
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TABLE  1.— Selected  Usting  of  Regulations  in  14  CFR  Part  25  Related  to  Flightcrew  Human  Factors— 

Continued 


FAR  Section 
[Current  Anidt  Level] 

Requirement 

(In  some  cases,  the  content  of  ttie  subparagraphs  has  been  paraphrased  for  darity.  Actual  Human 

Factors  C^eitilication  Plans  should  use  the  exact  wording  of  the  regulations.) 

«25  777(a)  [amdt.  25-461 

Each  cockpit  control  must  be  located  to  provide  convenient  operation  and  to  prevent  confusion  and 

§  25.777(c)  [arm.  25-46] J.. 

§25.1301(8)  [original  amdt.]  „. 

525  1309(b)(3)  lamt  25-411  

inadvertent  operation. 
The  controls  must  be  located  and  arranged,  with  respect  to  the  pilot's  seats,  so  that  there  is  fuU  and 

unrestricted  movement  of  each  control  without  interference  from  the  cockpit  stnjcture  or  the  ctoth- 

ing  of  the  minimum  flightcrew  when  any  member  of  this  flightcrew,  from  5'2"  to  6'3"  in  height,  is 

seated  with  the  seat  belt  and  shoukler  harness  fastened. 
Farh  item  of  installed  equipment  must  be  of  a  kind  and  design  appropnate  to  its  intended  functfon. 
*  *  *  Systems,  controls,  and  associated  monitoring  and  warning  means  must  be  designed  to  mini- 

§25.1321(a) [amdt.  25-41] 

S25.1321(e)  [amt.  25-41] 

mize  aew  errors  that  couW  create  additk)nal  hazards. 
•  •  •  Faoh  flight,  navigatfon.  and  powerptent  instrument  for  use  by  any  pitot  must  be  plainly  visible 

to  him  from  his  station  with  the  minimum  practkable  deviation  from  his  nonnal  position  and  line  of 

vision  when  he  Is  kMking  forward  atong  the  flight  path. 
H  a  visual  indnator  Is  provided  to  Indicate  malfunction  of  an  mstrument,  it  must  be  effective  under  all 

S25 1523  (amdL  25-31  

probable  cockpit  lighting  conditions. 
The  minimum  flightaew  must  be  established  so  that  it  is  sufficient  for  safe  operation,  considenng  (a) 

S  25.1 543(b)  [amt.  25-72] 

the  workload  on  Indivkjual  crewmembers;  (b)  the  accessibility  and  ease  of  operation  of  necessary 
controls  by  the  appropriate  crewmember;  and  (c)  the  kind  of  operation  authorized  under  §25.1525. 
The  criteria  used  in  making  the  detenninatfons  required  by  this  sectkm  are  set  forth  In  Appendix 
D. 
Each  instnjment  martdng  must  be  deariy  visible  to  the  appropriate  crewmember. 

§25.78S<g)  [amdt.  25-88] 

§25.785(0  [amt.  25-88] 

§25.1l41(a)  [amdt  25-72] ..... 
§25.1357(d)  [original  amdt.]  ... 
§25.1381(a)(2)  [amdt.  25-72] 

§25.773(b)(2)(i)  (amt.  25-72]  . 
§25.1322  [amdt.  25-38] 


System-Specific  HF  Requiramants 


Each  seat  at  a  flight  deck  station  must  have  a  restraint  system  *  *  *  that  pennlts  the  flight  deck  oc- 
cupant, when  seated  with  the  restraint  system  fastened,  to  perform  all  of  the  occupanfs  necessary 
flight  deck  functnns. 

The  forward  observer's  seat  must  be  shown  to  be  suitable  (or  use  in  conducting  the  necessary 
enroute  inspectk>ns. 

Powerplant  controls:  Each  control  must  be  kx:ated  so  that  it  cannot  be  inadvertently  operated  by 
persons  errtering,  leaving,  or  moving  normally  In  the  cockpit. 

If  the  ability  to  reset  a  circuit  breaker  or  replace  a  fuse  is  essential  to  safety  in  flight,  that  circuit 
breaker  or  fuse  must  be  k>cated  and  klentified  so  that  It  can  be  readily  reset  or  replaced  In  flight. 

The  instnjment  lights  must  be  installed  so  that  (ii)  no  objectionable  reflectkxis  are  visible  to  the  pikM. 


SpacHIc  Crew  Interlace  Requirements 


The  first  pitot  must  have  a  window  that  is  openable  *  *  *  and  gives  sufficient  protection  from  the  ele- 
ments against  impairment  of  the  pitot's  viston. 

If  warning,  cautton,  or  advisory  lights  are  installed  in  the  cockpit,  they  must,  unless  othenwise  ap- 
proved by  the  Administrator,  be: 

(a)  Red,  for  warning  lights  (lights  indnating  a  hazard  which  may  require  immediate  corrective  actkxi); 

(b)  Amber,  tor  cautton  lights  (lights  Indicating  the  possible  need  for  future  corrective  actton); 

(c)  Green  for  safe  operatton  lights;  and 

(d)  Any  other  cotor,  including  v^lte,  for  lights  not  described  in  paragraphs  (a)  through  (c)  of  this  sec- 
tton,  provkjed  the  cotor  differs  sufftoiently  from  the  cotors  prescribed  in  paragraphs  (a)  through  (c) 
of  this  section  to  avoid  possible  confusion. 


4.  Methods  of  Compliance 

The  C^ertification  Team  should  request 
the  detailed  plans  for  showing 
compliance  as  the  plans  evolve  with  the 
pro-am.  It  is  recommended  that 
coordination  meetings  with  the 
applicant  and  (Certification  Team  be 
held  several  times  during  the 
certification  program  to  review  the 
compliance  checklist  in  detail  and  the 
associated  test  plans,  as  they  are 
developed.  This  will  help  all  parties 
reach  agreement  on  how  the  tests, 
demonstrations,  and  other  data-     • 
gathering  efforts  will  be  sufficient  to 
show  comphance.  Of  special 
importance  is  ensuring  that  the  methods 
proposed  by  the  applicant  will  provide 


enough  fidelity  to  identify  human 
factors  issues  early  enough  to  avoid 
adversely  affecting  the  certification 
schedule. 

A  suggested  format  for  the  compliance 
checklist  is  contained  in  FAA  Advisory 
Circular  (AC)  21-40,  "Application 
Guide  for  Obtaining  a  Supplemental 
Type  Certificate,"  dated  May  6, 1998. 
An  example  of  a  checklist  can  be  found 
in  Appendix  D  of  this  policy  statement. 

Note:  While  Appendix  D  is  included  as 

part  of  this  policy  statement  dociunent,  the 
FAA  also  plans  to  provide  it  as  a  separate 
web  site  on  the  Internet,  where  it  can  become 
a  "living  document"  and  be  updated  as  new 
information,  processes,  and  technology 
become  available. 


In  this  section  of  the  Himian  Factors 
Certification  Plan,  the  applicant  should 
delineate  the  methods  that  vdll  be  used 
to  demonstrate  compliance  with  the 
relevant  regulations.  The  review  and 
discission  of  the  methods  of 
compliance  is  an  opportunity  for  the 
FAA  and  the  applicant  to  work  together 
to  identify  potential  human  factors 
issues  early  in  the  certification  program. 

The  methods  of  compliance  are  not 
mutually  exclusive.  The  applicant  may 
choose  to  include  any  or  all  of  these 
methods  of  compliance  in  its  Himian 
Factors  Certification  Plan.  All  of  the 
methods  of  compliance  included  in  the 
Human  Factors  Certification  Plan 
should  be  described  in  enough  detail  to 
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give  the  Certification  Team  confidence 
that  the  results  of  the  chosen  method 
will  provide  the  necessary  information 
for  finding  compliance.  Examples  of 
methods  to  demonstrate  compliance  are 
as  follows: 

4.a.  Drawings:  Layout  drawings  and/ 
or  engineering  drawings  that  show  the 
geometric  arrangement  of  hardware  or 
display  graphics. 

4.b.  Configumtion  Description:  A 
description  of  the  layout,  arrangement, 
direction  of  movement,  etc.,  or  a 
reference  to  similar  dociunentation. 

4.C.  Statement  of  Similarity:  A 
description  of  the  system  to  be  approved 
and  a  previously  approved  system, 
which  details  their  physical,  logical, 
and  operational  similarities,  with 
respect  to  compliance  with  the 
regulations. 

4.d.  Evaluations,  Assessments, 
Analyses:  Evaluations  conducted  by  the 
applicant  or  others  (not  the  FAA  or  a 
designee),  who  provides  a  report  to  the 
FAA.  These  include: 

•  Engineering  Evaluations  or  Analyses: 
These  assessments  can  involve  a  number  of 
techniques,  including  such  things  as 
procedure  evaluations  (complexity,  number 
of  steps,  nomenclature,  etc);  reach  analysis 
via  computer  modeling;  time-line  analysis  for 
assessing  task  demands  and  workload;  or 
other  methods,  depending  on  the  issue  being 
considered. 

•  Mock-up  Evaluations:  These  types  of 
evaluations  use  physical  mock-ups  of  the 
flight  deck  and/or  components.  They  are 
typically  used  for  assessment  of  reach  and 
clearance;  thus,  they  demand  a  high  degree 
of  geometric  accuracy. 

•  Part-Task  Evaluations:  These  types  of 
evaluations  use  devices  that  emulate  (using 
flight  hardware,  simulated  systems,  or 
combinations)  the  crew  interfaces  for  a  single 
system  or  a  related  group  of  systems. 
Typically,  these  evaluations  are  limited  by 
the  extent  to  which  acceptability  may  be 
affected  by  other  flight  deck  tasks. 

•  Simulator  Evaluations:  These  types  of 
evaluations  use  devices  that  present  an 
integrated  emulation  (using  flight  hardware, 
simulated  systems,  or  combinations)  of  the 
flight  deck  and  the  operational  environment. 
They  also  can  be  "flown,"  with  response 
characteristics  that  replicate,  to  some  extent, 
the  responses  of  the  airplane.  Typically, 
these  evaluations  are  limited  by  the  extent  to 
which  the  simulation  is  a  realistic,  high 
fidelity  representation  of  the  airplane,  the 
flight  deck,  the  external  environment,  and 
crew  operations.  The  types  of  pilots  (test, 
instructor,  airline)  used  in  the  evaluations 
and  the  training  they  receive  may 
significantly  a^ct  the  results  and  their 
utility. 

•  In-FIight  Evaluations:  These  types  of 
evaluations  use  the  actual  airplane. 
Typically,  these  evaluations  are  limited  by 
the  extent  to  which  the  flight  conditions  of 
particular  interest  (e.g.,  weather,  failures, 
unusual  attitudes)  can  be  located/generated 
and  then  safely  evaluated  in  flight  The  types 


of  pilots  (test,  instructor,  airline)  used  in  the 
evaluations  and  the  training  they  receive  may 
significantly  afiiect  the  results  and  their 
utility. 

4.e.  Demonstrations:  Similar  to 
evaluations  (described  above),  but 
conducted  by  the  applicant  with 
participation  by  the  FAA  or  its  designee. 
The  applicant  provides  a  report, 
requesting  FAA  concurrence  on  the 
findings.  Examples  of  demonstrations 
include: 

•  Mock-up  Demonstrations. 

•  Part -Task  Demonstration. 

•  Simulator  Demonstration. 

4.f.  Inspection:  A  review  by  the  FAA 
or  its  designee,  who  will  be  making  the 
compliance  finding. 

4.g.  Tests:  Evaluations  conducted  by 
the  FAA  or  a  designee,  which  may 
encompass: 

•  Bench  Tests:  These  are  tests  of 
components  in  a  laboratory  environment 
This  type  of  testing  is  usually  confined  to 
showing  that  the  components  perform  as 
designed.  Typical  bench  testing  may  include 
measuring  physical  characteristics  (e.g., 
forces,  luminance,  format]  or  logical/dynamic 
responses  to  inputs,  either  from  the  user  or 
from  other  systems  (real  or  simulated). 

•  Ground  Tests:  These  are  tests  conducted 
in  the  actual  airplane,  while  it  is  stationary 
on  the  groimd.  In  some  cases,  specialized  test 
equipment  may  be  employed  to  allow  the 
airplane  systems  to  behave  as  though  the 
airplane  was  airborne. 

•  Simulator  Tests:  (See  simulator 
evaluations,  above.) 

•  Flight  Tests:  These  are  tests  conducted  in 
the  actual  airplane.  The  on-ground  (mrtions 
of  the  test  (e.g.,  preflight,  engine  start,  taxi) 
are  typically  considered  flight  test  rather  than 
ground  test 

The  methods  identified  above  cover  a 
wide  spectnmi:  fi-om  documents  that 
simply  describe  the  product,  to  partial 
approximations,  to  methods  that 
replicate  the  actual  airplane  and  its 
operation  with  great  accuracy.  Features 
of  the  product  being  certified  and  the 
types  of  human  factors  issues  to  be 
evaluated  are  key  considerations  when 
selecting  which  method  is  to  be  used. 
The  characteristics  described  below  can 
be  used  to  help  in  coming  to  agreement 
regarding  what  constitutes  the 
minimum  acceptable  method  (s)  of 
compliance  for  any  individual 
requirement. 

When  a  product  needs  to  meet 
multiple  requirements,  some 
requirements  may  demand  more 
complex  testing  while  others  can  be 
handled  using  simple  descriptive 
measures.  It  is  important  to  note  that  the 
following  characteristics  are  only 
general  principles.  They  are  intended  to 
form  the  basis  for  discussions  regarding 
acceptable  methods  of  compliance  for  a 


specific  product  Mrith  respect  to  a 
requiremmt. 
4.h.  Other  Considerations: 

•  Degree  of  Integration/Independence:  If 
the  product  to  be  approved  is  a  stand-alone 
piece  of  equipment  that  does  not  interact 
with  other  aspects  of  the  crew  interface,  lesf 
integrated  methods  of  compliance  may  be 
acceptable.  However,  if  the  product  is  tightly 
tied  to  other  systems  in  the  flight  deck,  either 
directly  or  by  the  ways  crews  use  them,  it 
may  be  necessary  to  use  methods  that  allow 
the  testing  of  those  interactions. 

•  Novelty/Past  Experience:  If  the 
technology  is  mature  and  well  understood, 
less  rigorous  methods  may  be  appropriate. 
More  rigorous  methods  may  be  calleid  for  if 
the  technology  is  new,  is  used  in  some  new 
application,  is  new  for  the  particular 
applicant,  or  is  unfamiliar  to  the  certification 
personnel. 

•  Complexity/Level  of  Automation:  More 
complex  and  automated  systems  typically 
require  test  methods  that  will  reveal  how  that 
complexity  will  manifest  itself  to  the  pilot,  in 
normal  and  backup  or  reversionary  modes  of 
operation. 

•  Criticality:  Systems  that  are  central  to  the 
interface  design  may  require  testing  in  the 
most  realistic  environments  (high-quality 
simulation  or  flight  test),  because  any 
problems  are  likely  to  have  serious 
consequences. 

•  Dynamics:  If  the  control  and  display 
features  of  the  product  are  highly  d)aiamic, 
the  compliance  methods  should  be  capable  of 
replicating  those  dynamic  conditions. 

•  Level  of  Training  Required:  If  the 
product  is  likely  to  require  a  significant 
amount  of  training  to  operate,  the  interfaces 
may  need  to  be  evaluated  in  an  environment 
that  replicates  the  full  spectrum  of  activities 
in  which  the  pilot  may  be  involved. 

•  Subjectivity  of  Acceptance  Criteria: 
Requirements  that  have  specific,  objectively 
measurable  criteria  can  often  employ  simpler 
methods  for  demonstrating  compliance.  As 
the  acceptance  criteria  become  more 
subjective,  more  integrated  test  methods  are 
needed,  so  that  the  evaluations  take  into 
account  the  aspects  of  the  integrated  flight 
deck  that  may  affect  those  evaluations. 

The  main  objective  is  to  carefully 
match  the  method  to  the  product  and 
the  underlying  human  factors  issues.  It 
is  also  important  for  the  Certification 
Team  to  recognize  that  several  methods 
may  be  acceptable  for  any  given 
requirement  and  applicants  should  be 
allowed  to  select  among  the  acceptable 
methods,  choosing  the  ones  that  best  fit 
their  compUance  strategy,  schedule,  and 
cost  considerations. 

5.  System  Safiety  Assessments 

Typically,  system  safety  assessments 
(i.e..  Functional  Hazard  Assessment 
(FHA),  Failure  Modes  and  Effects 
Analysis  (FMEA),  Fault  Tree  Analysis, 
etc.]  are  accomplished  by  the 
applicant's  engineering  group  that  is 
responsible  for  each  system.  However, 
for  each  assessment  plaimed,  the 


54404 


Federal  Register /Vol.  64,  No.  193 /Wednesday,  October  6,  1999 /Notices 


applicant  should  describe  how  any 
human  factors  elements  will  be 
addressed  (such  as  crew  responses  to 
failuie  conditions)  and  other 
assumptions  that  must  be  made  about 
crew  behavior.  These  assumptions 
should  be  reviewed  by  the  full 
Certification  Team  to  ensure  that  no 
assumptions  are  being  made  that  will 
require  the  flightcrew  to  compensate  for 
failures  beyotad  their  expected 
capabilities.  These  human  &ctors 
considerations  can  be  doounented  in 
the  individual  system  safety 
assessments,  or  the  applicant  may  elect 
to  describe  them  in  the  Human  Factors 
CertificaticHi  Plan,  with  references  to  the 
associated  system  safety  assessments. 

6.  Oparatkmal  Cmisidenitions 

The  applicant  may  have  specific  goals 
associated  with  the  operational 
certification  of  the  airplane  or  system 
that  could  influence  the  design  and  its 
evaluation.  In  this  section,  the  applicant 
will  typically  describe  how  these 
operational  considerations  will  be 
integrated  into  the  part  25  aspects  of  the 
certification  project.  It  would  be  useful 
to  identify  operational  requirements  that 
have  been  fectored  into  the  type  design. 
For  example,  the  Traffic  Alert  and 
Collision  Avoidance  System  (TCAS)  is 
mandated  as  a  rule  change  in  part  121 
rather  than  in  part  25. 

This  section  of  the  Certification  Plan 
also  may  include  how  the  operational 
certification,  as  captured  in  the 
following  documents,  will  influence  the 
methods  of  compliance: 

•  Airplane  Flight  Manual  (AFM). 

•  Master  Minimum  Equipment  List 
(MMEL) 

•  Flightcrew  Operating  Manual 
(FCOM),  and 

•  Quick  Reference  Handbook  (QRH). 
Shown  below  are  two  examples  of 

how  the  operational  and  airworthiness 
considerations  may  be  interdependent: 

Example  1 .  The  applicant  may  desire 
MMEL  dispatch  relief  for  certain 
systems.  In  order  to  ensure  that  the 
desired  dispatch  relief  will  be  approved, 
it  may  be  advantageous  to  conduct 
certification  testing  of  those 
configurations  (including  the  next  most 
significant  failures),  to  ensiue  that  they 
are  acceptable  for  normal  operations. 

Example  2.  In  order  to  help  ensure 
acceptance  of  the  FCOM,  it  may  be 
advantageous  to  conduct  certification 
testing  using  the  procedures  and  other 
relevant  information  that  will  be 
included  in  the  FCOM.  This  will  enable 
the  members  of  the  Airplane  Evaluation 
Group  (AEG)  to  have  a  high  degree  of 
confidence  that  there  will  be  no  human 
factors  problems  associated  with  their 
use. 


The  AEG,  Flight  Standards  Operations 
representatives,  and  Human  Factors 
Specialists  on  the  Certification  Team 
should  be  involved  in  the  review  of  this 
section  of  the  Htmian  Factors 
Certification  Plan. 

7.  Certification  Documentation 

The  Hiunan  Factors  Certification  Plan 
should  indicate  the  types  of 
dociunentation  that  will  be  submitted  to 
show  comphance  or  otherwise 
document  the  progress  of  the 
certification  program.  This  section  may 
hst  the  specific  documentation  (test 
report  number,  analysis  report  number, 
etc.)  that  will  be  used  to  support 
compliance  with  the  subject  regulation. 
They  may  also  be  indicated  in  die 
compliance  matrix 

8.  Certification  Schednle 

This  section  of  a  Human  Facton 
Certification  Plan  should  include  the 
major  milestones  of  the  certification 
program.  This  may  include: 

8.a.  Certification  Plan  Submittals:  The 
Certification  Team  should  expect 
periodic  updates  to  the  Hiunan  Factora 
Certification  Plan  as  the  certification 
program  progresses.  The  applicant 
should  be  encouraged  to  submit  the  first 
Human  Factors  Certification  Plan  as 
soon  as  possible  after  the  start  of  the 
program.  The  applicant  should  be 
reassured  that  draft,  preliminary 
information  is  acceptable  and 
appropriate,  provided  that  it  is  updated 
and  finalized  in  a  timely  manner  (as 
dociunented  in  the  schedule  and  agreed 
to  jointly  by  the  FAA  and  the  applicant). 

B.b.  Flight  Deck  Reviews.  Early 
Prototype  Reviews,  Simulator  Reviews, 
and  Flight  Test  Pemonstrations:  The 
Himian  Factora  Certification  Plan  can 
doounent  planned  design  reviews.  Even 
in  cases  where  the  reviews  are  not 
directly  associated  with  finding 
compliance,  they  can  be  very  helpful  in 
the  following  ways: 

•  Providing  the  Certification  Team 
with  an  accurate  and  early 
underatanding  of  the  crew  interface 
tradeoffs  and  design  proposals. 

•  Allow  the  certification  team  to 
provide  the  applicant  with  early 
feedback  on  any  potential  certification 
issues. 

•  Support  coop>erative  teaming 
between  the  applicant  and  the 
certification  team,  in  a  manner  . 
consistent  with  the  Certification  Process 
Improvement  initiative. 

B.C.  Coordination  meetings: 
Coordination  meetings  with  other 
certification  authorities,  or  meetings 
with  other  FAA  Aircraft  Certification 
OfGces  on  components  of  the  san^e 


certification  project  or  related  projects, 
should  be  documented  in  the  schedule. 

The  Certification  Team  can  use  the 
information  in  the  schedule  to 
determine  if  sufficient  coordination  and 
resources  are  planned  for  the 
.  certification  program. 

9.  Use  of  Designees  and  Identification  of 
Individual  DES/DAR 

This  section  should  describe  how  the 
applicant  will  make  use  of  Designated 
Engineering  Representatives  PER), 
Designated  Airworthiness 
Representatives  (DAR),  or  other 
designees  during  the  certification 
program. 

Appendix  A— Partial  List  of  Part  25 
Regulations  Related  to  Human  Factors 
Issues 

The  following  list  of  regulations  is  divided 
into  the  following  three  categories: 

1.  General  Human  Facton  Requirements: 
Rules  that  deal  with  the  acceptability  of  the 
flight  deck  and  crew  interfaces  across  a 
variety  of  systems/ featiues. 

2.  Specific  Himian  Factors  Requirements: 
Rules  that  deal  with  the  acceptability  of  a 
specific  feature  or  function  in  the  flight  deck. 

3.  Specific  Crew  Interface  Requirements: 
Rules  that  mandate  a  specific  system  feature, 
which  must  be  implemented  in  an  acceptable 
manner. 

This  list  is  not  intended  to  include  all 
regulations  associated  with  flightcrew 
interfaces.  However,  these  represent  some  of 
the  requirements  for  which  demonstrating 
compliance  can  be  problematic.  In  some 
cases,  where  only  subparagraphs  are  noted, 
they  have  been  paraphrased  for  clarity;  the 
applicant  should  use  the  exact  wording  of  the 
regulation  in  all  plans  and  compliance 
documents.  * 

In  many  cases,  there  may  be  no  precise 
standard  of  acceptability.  Therefore,  it  is  in 
the  applicant's  bnst  interest  to  carefully 
consider  and  describe  how  they  plan  to  come 
to  agreement  with  the  FAA  wiUi  respect  to 
compliance.  The  highlighted  words  identify 
the  key  issues  that  are  central  to  finding 
compliance  and  that  could  be  addressed 
using  various  methods.  Following  each 
regulatory  requirement  are  notes  intended  to 
help  the  applicant  select  an  appropriate 
method  of  compliance.  Typically,  the 
Certification  Plan  would  only  identify  and 
generally  describe  the  methods  to  be  used. 
Detailed  descriptions  of  analyses  and  tests 
would  be  documented  separately  (e.g.,  in  test 
plans),  subsequent  to  an  agreed-upon 
Certification  Plan.  However,  the  applicant 
should  sufficiently  develop  the  plans  to 
assure  themselves  and  the  FAA  that  the 
selected  methods  are  appropriate  and 
adequate. 

1.  General  Human  Factors  Requirements 

•  Section  2S.771(a)  [at  amdt.  25-4]: 

Each  pilot  compartment  and  its  equipment 
must  allow  the  minimum  flightcrew  to 
perform  their  duties  %vithout  unreasonable 
concentration  or  fatigue. 


Federal  Register /Vol.  64,  No.  193 /Wednesday,  October  6,  1999 /Notices 


54405 


Discussion:  The  applicant  should  carefully 
consider  the  aspects  of  the  flightcrew 
interface  that  might  require  significant  or 
sustained  mental  or  physical  effort,  or  might 
otherwise  result  in  fiatigue.  Other  factors 
affecting  fatigue,  such  as  noise  and  seat 
comfort,  also  may  need  to  be  evaluated. 
Methods  of  compliance  should  be  selected 
based  on  the  potential  concentration 
demands  and  sources  of  fatigue  for  the 
flightcrew.  Comparisons  to  previously 
certificated  designs  are  often  a  useful 
method,  althou^  testing  may  be  warranted 
for  new  designs. 

•  Section  25.771(e)  [at  awdt.  25-41 

Vibration  and  noise  characteristics  cockpit 
equipment  may  not  interfere  with  safe 
operation  of  the  airplane. 

Discussion:  When  determining  the  method 
of  compliance,  the  applicant  should  carefully 
consider  the  types/magnitudes  of  the 
vibration  and  noise  that  may  be  present 
under  both  normal  and  abnormal  conditions. 
Then,  tasks  that  may  be  affected  by  vibration 
(e.g.,  display  legibility  and  the  operation  of 
controls]  and  noise  (e.g.,  communication  and 
identification  of  aural  alerts)  should  be 
identified,  as  well  as  the  methods  that  could 
be  employed  to  determine  whether  or  not  the 
vibration  or  noise  will  unacceptably  interfere 
with  safe  operation  of  the  airplane. 

•  Section  25.773(aXl)  [at  amdt.  25-72]: 

Each  pilot  compartment  must  be  arranged 
to  give  the  pilots  sufficiently  extensive,  clear, 
and  undistOTied  view,  to  enable  them  to 
safely  perform  any  maneuvers  within  the 
operating  limitations  of  the  airplane, 
including  takeoff,  approach,  and  landing. 

Discussion:  The  applicant  should  carefully 
consider  the  method  of  compliance  described 
in  FAA  Advisory  Circular  (AC)  25.773-1, 
"Pilot  Compartment  View  for  Transport 
Category  Airplanes." 

•  Section  25.773(aX2)  [at  amdt.  25-72]: 

Each  pilot  compartment  must  be  free  of 
glare  and  reflections  that  could  interfere  with 
the  normal  duties  of  the  minimum 
flightcrew. 

Discussion:  The  applicant  may  be  able  to 
develop  analytical  techniques  that  identify 
potential  sources  of  glare  and  reflections,  as 
a  means  for  reducing  the  risk  of  problems 
identified  after  the  major  structural  features 
have  been  committed.  Mock-ups  also  may  be 
a  useful  means  for  early  assessments. 
However,  analysis  results  typically  must  be 
verified  in  an  environment  with  a  high 
degree  of  geometric  and  optical  fidelity.  Both 
intenlal  (e.g.,  area  and  instrument  lighting) 
and  external  (e.g.,  shafting  sunlight)  sources 
of  reflections  should  be  considered. 

•  Section  25.777(a)  [at  amdt.  25-46): 

Each  cockpit  control  must  be  located  to 
provide  convenient  operation  and  to  prevent 
confusion  and  inadvertent  operation. 

CKscussion:  The  applicant  may  choose  to 
use  physical  mock-ups  for  preliminary 
evaluations.  Simulators,  if  available,  provide 
a  more  powerful  evaluation  environment, 
because  they  allow  the  evaluation  to  take 
place  in  a  flight  scenario,  which  may 
influence  convenience  and  inadvertent 


operation.  Simulator  evaluations  may  reduce 
the  need  for  flight  testing. 

•  Section  25.777(c)    [at amU  25-46): 

The  controls  must  be  located  and  arranged, 
with  respect  to  the  pilot's  seats,  so  that  there 
is  full  and  unrestricted  movement  of  each 
control  without  interference  from  the  cockpit 
structure  or  the  clothing  of  the  minimum 
flightcrew  when  any  member  of  this 
flightcrew,  from  5'2"  to  6'3"  in  height,  is 
seated  with  the  seat  belt  and  shoulder 
harness  fostened. 

Discussion:  The  applicant  may  choose  to 
use  analytical  methods,  such  as  computer 
modeling  of  the  flight  deck  and  the  pilots,  for 
early  risk  reduction  and  to  supplement 
certification  evaluations  using  human 
subjects.  Computer  modeling  allows  for  more 
control  over  the  dimensions  of  the  pilot 
model  and,  thus,  may  allow  the  assessment 
of  otherwise  unavailable  combinations  of 
body  dimensions.  The  applicant  should 
carefully  consider  the  advantages  and 
limitations  of  each  of  these  methods. 

•  Section  25.1301(a)  [original  amdt.}: 

Each  item  of  installed  equipment  must  be 
of  a  kind  and  design  appropriate  to  its 
intended  function. 

Discussion:  The  applicant  may  wish  to 
consider  a  number  of  methods  for  showing 
compliance  with  this  requirement,  with 
respect  to  human  factors.  For  example, 
service  experience  may  be  an  effective  means 
for  assessing  systems  with  well-understood, 
successful  crew  interfaces,  assuming  that 
other  factors,  such  as  changes  in  the 
operational  environment,  do  not  affect  the 
relevance  of  that  experience.  Various 
requirements  analysis  techniques  can  be  used 
to  show  that  the  information  that  the  pilot 
needs  to  perform  key  tasks  is  available, 
usable,  and  timely.  Simulation  may  be  used 
to  verify  that  properly  trained  pilots  can 
adequately  perform  all  required  tasks,  using 
the  controls  and  displays  provided  by  the 
design,  in  realistic  scenarios  and  timelines. 
Finally,  flight  tests  can  be  used  to  investigate 
specific  normal  and  abnormal  operational 
scenarios. 

•  Section  25.1309(b)(3)  [at  amdt.  25-41): 

*  *  *  Systems,  controls,  and  associated 
monitoring  and  warning  meeuis  must  be 
designed  to  minimize  crew  errors  that  could 
create  additional  hazards. 

Discussion:  The  applicant  may  wish  to 
perform  analyses  of  crew  procedures  in 
response  to  system  faults.  This  can  be 
especially  important  in  cases  where  the 
applicant  wishes  to  take  certification  credit 
(e.g.,  in  a  Fault  Tree  Analysis)  for  correct 
pilot  response  to  a  system  failure.  A  crew 
procedure  analysis  could  be  supfjorted  by 
performing  qualitative  evaluations  that 
compare  actual  procedures  to  procedure 
design  philosophies,  by  developing  measures 
of  procedure  complexity,  or  by 
accomplishing  other  techniques  that  focus  on 
procedure  characteristics  that  impact  the 
likelihood  of  crew  errors.  Simulation  testing, 
including  the  use  of  untrained  (in  the  new 
design)  line  pilots,  can  be  helpful  in 
demonstrating  that  the  design  is  not  prone  to 
crew  errors.  Finally,  evaluations  by  highly 
experienced  training  and  test  pilots  can  be  a 


valuable  means  of  gathering  information  on 
the  susceptibility  to  crew  errors. 

•  Section  25.1321(a)  [at  amdt  25-41): 

*  '  '  Each  flight,  navigation,  and 
powerplant  instrument  for  use  by  any  pilot 
must  be  plainly  visible  to  him  frt>m  his 
station  with  the  minimum  practicable 
deviation  from  his  normal  position  and  line 
of  vision  when  he  is  looking  forward  along 
the  flight  path. 

Discussion:  The  applicant  may  wish  to 
perform  analyses  of  the  visual  angles  to  each 
of  the  identified  instruments.  Final 
assessments  of  the  acceptability  of  the 
visibility  of  the  instruments  may  require  a 
simulator  with  a  high  degree  of  geometric 
fidelity  and/or  the  airplane. 

•  Section  25.1321(e)  [at  amdt.  25-41): 

ff  a  visual  indicator  is  provided  to  indicate 
malfunction  of  an  instrument,  it  must  be 
effective  under  all  probable  cockpit  lighting 
conditions. 

Discussion:  Demonstrations  and  tests 
intended  to  show  that  these  indications  of 
instrument  malfunctions,  along  with  other 
indications  and  alerts,  are  visible  under  the 
expected  lighting  conditions  will  typically 
employ  the  use  of  production  quality 
hardware  and  careful  control  of  lighting 
conditions  (e.g.,  dark,  bright  forward  field, 
shafting  sunlight).  Simulators  and  aircraft  are 
often  used,  although  supf>orting  data  from 
laboratory  testing  also  may  be  useful. 

•  Section  25.1523  [at  amdt.  25-3): 

The  minimiun  flightcrew  must  be 
established  so  that  it  is  sufficient  for  safe 
operation,  considering: 

(a)  the  workload  on  individual 
crewmembers; 

(b)  the  accessibility  and  ease  of  operation 
of  necessary  controls  by  the  appropriate 
crewmember,  and 

(c)  the  kind  of  operation  authorized  under 
§25.1525. 

Discussion:  (The  factors  considered  in 
making  the  detenninations  required  by  this 
section  are  set  forth  in  Appendix  D  of  this 
general  statement  of  policy.)  The  applicant 
may  choose  to  use  workload  analyses  (such 
as  time-line  analysis)  to  evaluate  certain 
workload  issues.  Other  evaluations  of 
workload  typically  involve  trained  pilots  in 
either  a  high  fidelity  simulation  or  in  actual 
airplanes.  There  are  a  number  of  possible 
workload  assessment  techniques  that  can  be 
successfully  employed.  An  efficient  means 
for  selecting  test  conditions  is  to  focus  on 
those  operational  and/or  failure  scenarios 
that  are  likely  to  result  in  the  highest 
workload  conditions.  Dispatch  under  the 
Minimum  Equipment  List  (MEL)  also  should 
be  considered,  in  combination  with  other 
failures  that  are  likely  to  result  in 
significantly  increased  workload.  Since  no 
objective  standard  for  workload  is  available, 
applicants  may  wish  to  compare  the 
workload  in  the  new/modified  airplane  with 
that  in  a  well-understood,  previously 
certificated  airplane. 

•  SecUon  25.1543(b)  [at  amdt.  25-72): 

Each  instrument  marking  must  be  clearly 
visible  to  the  appropriate  crewmember. 
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Discussion:  The  applicant  may  choose  to 
use  computer  modeling  to  provide 
preliminary  analysis  showing  that  there  are 
no  visual  obstructions  between  the  pilot  and 
the  instrument  markings.  Where  head 
movement  is  necessary,  such  analyses  also 
can  be  used  to  measure  its  magnitude.  Other 
analysis  techniques  can  be  used  to  establish 
appropriate  font  sizes,  based  on  research- 
based  requirements.  Mock-ups  also  can  be 
helpful  in  some  cases.  The  data  collected  in 
these  analysis  and  assessments  can  be  used 
to  support  final  verification  in  the  flight 
deck,  using  subjects  with  vision  that  is 
representative  of  the  pilot  population,  in 
repiwentative  lighting  conditions. 

2.  Specific  Haaun  Factor*  Requirameiila 

•  Section  25.785(g)  [at  amdt.  25-88]: 

Each  seat  at  a  flight  deck  station  must  have 
a  restraint  system  .  .  .  that  permits  the  flight 
deck  occupant,  when  seated  with  the 
restraint  system  fastened,  to  perfonn  all  of 
the  occupant's  necessary  flight  deck 
functions. 

Diaciitsion:  The  applicant  may  choose  to 
develop  a  list  of  what  it  considers  to  be 
naoassaiy  flight  deck  functions,  under 
normal  and  abnormal  conditions.  Methods 
similar  to  those  used  to  show  compliance 
with  S  25.777  also  may  be  apfHopriate  for 
demonstrating  compliance  with  this 
paragraph,  %vith  the  additional  consideration 
of  movement  constraints  imposed  by  the  full 
restraint  system. 

•  Section  25.785(1)  [at  amdt.  25-88): 

The  forward  observer's  seat  must  be  shovm 
to  be  suitable  for  use  in  conducting  the 
necessary  enroute  inspections. 

Discussion:  The  applicant  may  choose  to 
develop  a  set  of  requiremenls  (e.g.,  what 
must  be  seen  and  reached)  bawd  on  the 
expected  tasks  to  be  performed  by  an 
inspector.  Computer-based  analysis  and/or 
mock-ups  can  be  used  to  develop  supporting 
data;  evaluation  of  enroute  inspection 
scenarios  can  be  used  to  verify  that  all 
required  tasks  can  be  performed.  Since  the 
geometric  relationship  between  the 
observer's  seat  and  the  rest  of  the  flight  deck 
(including  the  pilots)  is  important,  the 
evaluations  often  must  occur  in  the  actual 
airplane. 

•  Section  25.1Ul(a)  [at  amdt.  25-72): 

Each  powerplant  control  must  be  located 
so  that  it  cannot  be  inadvertently  operated  by 
persons  entering,  leaving,  or  moving 
normally  in  the  cockpit. 

Discussion:  This  type  of  assessment 
tjrpically  requires  at  least  a  physical  mock- 
up,  due  to  limitations  in  the  ability  to 
adequately  model  "normal"  movement  in  the 
cockpit  Evaluations  should  be  designed  to 
include  cases  in  which  the  pilots  must  reach 
across  the  area  surrounding  the  powerplant 
controls  and  to  look  for  places  where  pilots 
wrill  naturally  place  their  hands  and  feet 
during  ingress  and  egress,  and  during  cruise. 

•  Section  25.1357(d)  [original  amdt): 

If  the  ability  to  reset  a  cinniit  breaker  or 
replace  a  fuse  is  essential  to  safety  during 
flight,  that  cimiit  breaker  or  fuse  must  be 
located  and  identified  so  that  it  can  be 
readily  reset  or  replaced  in  flight. 


Discussion:  The  applicant  may  choose  to 
use  methods  similar  to  those  employed  for 
§  25.777  to  demonstrate  the  ability  of  the 
'  pilot  to  reach  the  specific  circuit  protective 
device(s).  The  applicant  also  should  consider 
how  to  evaluate  the  ability  of  the  pilot  to 
readily  identify  the  device(s),  whether  they 
are  installed  on  a  circuit  breaker  panel  or 
controlled  using  an  electronic  device  (i.e., 
display  screen  on  which  the  circuit  breaker 
status  can  be  displayed  and  controlled). 

•  Section  25.1381(aX2)  [at  amdt  25-72): 

The  instrument  lights  must  be  installed  so 
that  *  *  *  (ii)  no  objectionable  reflections 
are  visible  to  the  pilot. 

Discussion:  See  the  discussion  of 
S  25.773(a),  above. 

3.  Specific  Craw  Interfiaoe  Raquinments 

•  Section  25.773(b)(2)(i)  [at  amdt  25-72): 

The  first  pilot  must  have  a  window  that  is 
openable  *  *  *  and  gives  sufficient 
protection  from  the  elements  against 
impairment  of  the  pilot's  vision. 

Discussion:  While  the  applicant  may 
perform  analyses  to  show  that  the  visual  field 
throuigh  the  openable  window,  due  to  the 
nature  of  the  task  (landing  the  airplane  by 
looking  out  the  opened  window),  it  is  likely 
that  a  flight  test  would  be  the  most 
appropriate  method  of  compliance. 
Assessment  of  the  forces  required  to  open  the 
window  under  flight  conditions  may  also  be 
needed. 

•  Section  25.1322  [at  amdt.  25-38): 

If  warning,  caution,  or  advisory  lights  are 
installed  in  the  cockpit,  they  must,  unless 
otherwise  approved  by  the  Administrator,  be: 

(a)  Red,  for  warning  lights  (lights 
indicating  a  hazard  which  may  require 
inunediate  corrective  action); 

(b)  Amber,  for  caution  lights  (lights 
indicating  the  possible  need  for  future 
corrective  action); 

(c)  Green  for  safe  operation  lights;  and 

(d)  Any  other  color,  including  white,  for 
lights  not  described  in  paragraphs  (a)  through 
(c)  of  this  section,  provided  the  color  differa 
sufficiently  from  the  colors  prescribed  in 
paragraphs  (a)  through  (c)  of  this  section  to 
avoid  possible  confusion. 

Discussion:  Compliance  with  this 
requirement  is  typically  shown  by  a 
description  of  each  of  the  warning,  caution, 
and  advisory  lights.  Evaluations  may  also  be 
useful  to  verify  the  chromaticify  (e.g.,  red 
looks  red,  amber  looks  amber)  and 
discriminability  (i.e.,  colore  can  be 
distinguished  reliably  from  each  other)  of  the 
colore  being  used,  under  the  expected 
lighting  levels.  These  evaluations  can  be 
affected  by  the  specific  display  technology 
being  used,  so  final  evaluation  %vith  flight 
quality  hardware  is  sometimes  needed.  A 
description  of  a  well-defined  color  coding 
philosophy  that  is  consistently  applied 
across  flight  deck  systems  can  be  used  to 
show  how  the  design  avoids  "possible 
confusion." 


Appendix  B — Related  Documents 

1.  Williams,  Jamet  H..  "Description  of  the 
FAA  Avionics  Certification  Process,"  FAA 
Document.  April  23. 1997 

This  document  is  a  high  level  explanation 
of  the  FAA  approach  to  certification  of 
avionics.  It  addresses  the  major  aspects  of  the 
certification  process  including: 

•  Design  approvals  under  the  Type 
Certificate  (TC)  or  Supplemental  Type 
Certificate  (STC)  approval  process; 

•  Design  approvals  under  the  Technical 
Standard  Order  (TSO)  approval  process; 

•  Installation  approvals  for  initial  (new) 
avionics  following  a  TSO  approval; 

•  Iiutallation  approvals  using  the  FAA 
Form  337  ("Major  Repair  and  Alteration: 
Airfimne,  Powerplant,  Propeller,  or 
Appliance")  process. 

'This  document  will  help  the  applicant 
become  familiar  with  the  FAA  process  to 
certify  avionics.  The  certification  process  is 
laid  out  in  a  flowchart  format.  This  document 
is  available  on  the  Internet  at  http:// 
www.faa.gov/avr/air/airlOO/100homeJitm. 

2.  FAA  Booklet.  "The  FAA  "Type 
CertificatioB  ProGesB."  Aircraft  Certification 
Service.  May  1996 

The  FAA's  Aircraft  Certification  Service 
issued  this  doamient  for  both  internal  use 
and  industry  guidance.  It  describes  the 
important  steps  in  the  process  leading  to 
issuance  of  a  type  certificate.  Discussion 
includes  descriptions  of  roles, 
responsibilities,  and  job  functions  of 
participants  in  the  process,  and  provides  a 
listing  of  the  "best  practices"  that  the  FAA 
can  follow  to  do  its  job  well.  It  also  describes 
the  use  of  a  Certification  Plan  as  a  key 
communication  tool  during  the  certification 
process. 

3.  FAA  Order  8110.4A.  "T^pe  CeitificatioB 
Process."  Mardi  2, 1995;  and 

4.  FAA  Order  8110.5,  "Aircraft  Certification 
Oirsctorate  Procedures."  October  1. 1982 

These  Orden  prescribe  the  responsibilities 
and  procedures  for  FAA  aircraft  certification 
engineering  and  manufacturing  personnel 
when  accomplishing  the  evaluation  and 
approval  of  aircraft  type  design  data  and 
changes  to  approved  type  design  data.  These 
Orden  contain  descriptions  of  Certification 
Plans  and  how  FAA  personnel  can  use  them 
during  the  certification  process.  These 
documents  are  can  be  foimd  on  the  Internet 
at: 

httpJ/www.mmac.)cd>i.gov/afs/afs600/fdr/ 

8110~4a.pdf 

and 
http-J/av-info.fda.gov/dst/6100-5.doc 

5.  Adrisoiy  areolar  (AC)  21-40, 
"Application  Guide  tut  Obtaining  a 
Supplemental  Type  Certificate,"  May  6, 1998 

This  adviscny  circular  contains  guidance 
for  preparing  a  Certification  Plan  for  a 
supplement^  type  certification  project 
Figure  2-4  of  the  AC  suggests  that  applicants 
use  a  specific  format  for  the  plan  and 
provides  a  sample  of  it,  which  includes  the 
following  nine  sections: 

1.  Introduction 
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2.  System  description 

3.  Certification  requirements 

(a)  Regulations 

(b)  Special  requirements,  unique  or  novel 
design  aspects 

(c)  Compliance  checklist 

4.  Methods  of  compliance 

5.  Functional  hazard  assessment 

6.  Operational  considerations  (if  required) 

7.  Certification  documentation 

8.  Certification  schedule 

9.  Use  of  designees  and  identification  of 

individual  Designated  Engineering 
Representatives  (DER)/Designated 
Airworthiness  Representatives  (DAR) 
These  sections,  and  the  material  they 
contain,  are  appropriate  for  any  applicant's 
Certification  Plan.  They  also  could  be 
applied  to  the  development  of  a  Human 
Factors  Certification  Plan.  This  document 
can  be  fbimd  on  the  Internet  at  httpJ/ 
www.faa.gov/avr/air/acs/achome.htnt. 

6.  Sodely  of  Aeronautical  Engineers  (SAE) 
Aerospace  Recommended  Practice  4033, 
"Pilot-System  Integration,"  August  1995 

This  document  provides  a  concept 
development  guide  to  the  human  engineering 
specialist  and  the  aircraft  systems  designer 
for  pilot-system  integration  that  will  enhance 
safety,  productivity,  reduce  certification  risk, 
and  improve  cost  effectiveness.  It  addresses 
the  resulting  processes  of  system 
development  including  aspects  of  interfece 
design  and  automation  philosophy.  (SAE 
publications  are  available  from  SAE,  400 
Commonwealth  Drive,  Warrendale,  PA 
15096-0001;  telephone  (412)  776-4970;  or  e- 
mail  at  publications9sae.org.) 

Appendix  C— Sample  Human  Factors 
Certification  Plan 

This  sample  plan  is  intended  to  provide 
examples  of  the  types  of  information  that 
could  be  included  in  the  various  sections. 
Keep  the  following  in  mind  while  reviewing 
it: 

•  It  is  based  on  a  totally  hypothetical 
certification  program,  and  no  connection  to 
any  real  system  or  certification  program  is 
intended  or  implied. 

•  There  are  placeholders  where  the 
drawings  and  other  figures  could  be  inserted. 

•  This  sample  plan  should  not  be 
considered  to  be  comprehensive.  The 
examples  are  intended  to  be  illustrative,  but 
do  not  necessarily  include  all  of  the  issues, 
even  for  the  hypothetical  program. 

•  The  methods  of  compUance  are  intended 
to  show  the  methods  that  a  hypothetical 
applicant  might  have  chosen  for  the  project. 
It  should  not  be  construed  as  describing  the 
acceptable  list  of  methods  for  any  real 
program.  These  would  have  to  be  discussed 
and  agreed  upon  within  the  context  of  a 
specific  program. 

•  The  Deliverable  Products  column  in  the 
compliance  matrix  identifies  what  the 
hypothetical  applicant  will  produce  to 
substantiate  compliance.  The  titles  of  reports 
represent  examples  of  how  an  applicant 
might  choose  to  package  the  information. 

•  Finally,  the  sample  plan  is  not  intended 
to  specify  the  format  of  Uie  report,  but  rather, 
to  provide  guidance  on  the  structure  and 
content  only. 


[Hypothetical] — Human  Factors  Certification 
Plan  for  the  Electronic  Approach  Chart 
System  (EACS) 

1.  Introduction 

This  project  seeks  a  Supplemental  Type 
Certificate  for  the  installation  of  an  Electronic 
Approach  Chart  System  (EACS)  in  Guerin 
Model  522  airplanes.  The  intent  of  the  EACS 
is  to  provide  an  alternative  to  the  use  of 
paper  approach  charts.  The  EACS  will  be 
installed  so  that  it  will  be  physically  and 
functionally  integrated  into  the  flight  deck. 
System  data  will  be  loaded  using  existing  on- 
board data  loading  capabilities.  The  EACS 
will  be  certified  as  a  non-essential  system. 
This  Human  Factors  Certification  Plan 
identifies  the  human  foctors-related 
regulations  and  the  methods  of  compliance 
that  will  be  used  to  show  that  all  safety- 
related  human  factors  issues  have  been  fiilly 
addressed. 

2.  System  Description 

a.  Intended  Function:  The  Electronic 
Approach  Chart  System  uses  a  panel- 
mounted  Active  Matrix  Liquid  Crystal 
Display  (AMLCD)  to  display  approach  charts 
for  the  pilots  to  use  on  the  ground  and  in 
flight.  The  key  functions  include  the 
following: 

(1)  During  the  preflight  preparation: 

(a)  The  pilot  will  use  the  system  to  call  up 
and  review  the  approach  charts  for  the 
destination  airport  and  selected  alternates. 

(b)  The  pilot  will  be  able  to  "mark"  the 
appropriate  charts  for  quick  retrieval  later  in 
the  flight. 

(c)  If  initiated  by  the  pilot,  the  system  will 
be  able  to  query  the  Flight  Management 
System  (FMS)  to  pre-identify  the  appropriate 
charts,  based  on  the  flight  plan. 

(2)  During  flight  (normal  op>erations): 

(a)  The  pilot  will  quickly  access  the 
preselected  approach  charts.  Charts  that  were 
not  preselected  will  also  be  accessible. 

(b)  The  pilot  will  be  able  to  manipulate  the 
display  of  the  chart  to  show  only  the 
information  relative  to  the  planned  route  of 
flight 

(c)  The  pilot  will  be  able  to  select  the 
appropriate  approach  parameters  (transition, 
approach  navigation  aids,  minimums,  etc) 
using  the  EACS.  Upon  pilot  initiation,  the 
EACS  will  load  these  selections  into  the 
other  systems  on  the  airplane  (e.g.,  approach 
navaids  will  be  sent  to  the  FMS  for 
autotuning,  decision  height  (DH)  will  be  sent 
to  altitude  alerting  system  and  display 
system].  For  a  complete  list  of  EACS 
functions,  see  the  EACS  System  Description 
DocimienL 

(3)  Diuing  flight  (non-normal  operations, 
i.e.,  requiring  an  emergency  diversion):  In 
addition  to  those  functions  available  for 
normal  operations,  the  EACS  provides  the 
following  functionality  to  support  emergency 
diversions. 

(a)  When  the  pilot  selects  the  ALTERNATE 
AIRPORT  function  on  the  FMS,  the  FMS 
automatically  identifies  the  five  nearest 
airports  that  meet  the  landing  requirements 
for  the  airplane.  These  airports  will  be 
automatically  transmitted  to  the  EACS, 
which  will  preselect  them  (mark  them  for 
quick  retrieval). 


(b)  At  the  pilot's  request,  the  EACS  will 
display  a  listing  of  the  diversion  airports  and 
allow  the  pilot  to  quickly  review  the 
approach  charts  and  select  the  desired 
approach.  As  in  normal  operations,  this 
selection  will  be  automatically  transmitted  to 
the  FMS  and  other  using  systems. 

br  Flight  Deck  Layout  Drawings: 

(1)  Figure  1  and  Figure  2  are  drawings 
showing  the  installation  location  for  the 
EACS  displays,  on  an  angled  panel  just 
outboard  of  each  pilot's  main  instrument 
panel  and  forward  of  the  side  console. 
[Figures  1  and  2  would  be  shown  here.] 

(2)  Figure  3  is  a  drawing  of  the  EACS 
display  unit  with  integrated  touch  screen, 
function  selection  buttons,  and  brightness 
control.  (Figure  3  would  be  shown  here.] 

(3)  Display  formats  are  still  in  development 
and  will  be  provided  according  to  the 
following  schedule  shown  in  Figure  4. 
(Schedule  would  be  shown  here.) 

c.  Underlying  Principles  for  Cnw 
Procedures: 

(1)  Normal  operations:  The  procedures  for 
certain  consistent  navigation  functions  are 
imbedded  in  the  FMS  software,  which  walks 
the  pilot  through  all  necessary  preflight  and 
descent  preparation  steps.  This  is 
accomplished  using  a  sequence  of  prtMnpts, 
followed  by  a  message  when  all  required 
steps  are  completed.  Wherever  use  of  the 
EACS  is  called  for  in  these  existing 
sequences  of  tasks,  the  FMS  software  will  be 
modified  to  include  the  appropriate  prompts. 
Other  ad  hoc  uses  for  the  EACS  will  be  at  the 
pilots'  discretion,  as  is  the  case  with  the 
other  navigation  and  flight  plaiming 
functions  within  the  FMS. 

(2)  Procedures  for  dealing  with  EACS  and 
FMS  feilures:  Any  such  procedures  will  be 
driven  by  the  following  operational 
principles: 

(a)  "The  number  of  procedures  and  the 
number  of  steps  in  the  procedures  should  be 
minimized. 

(b)  All  diagnosis  of  system  problems  are  to 
be  accomplished  by  the  svstem  (i.e.,  there 
will  be  no  crew  procedures  for  diagnosing 
problems). 

(c)  There  will  be  no  crew  procedures  that 
require  the  use  of  the  EACS  circuit  breaker. 

(d)  The  pilots  will  not  be  required  to  learn 
alternative  modes  of  interaction  (i.e.,  if  the 
touch  screen  fails,  the  pilots  will  not  interact 
vifl  &  kcvboftrdl. 

(e)  If  the  FMS  fails,  the  EACS  should 
continue  to  operate  normally,  except  for 
those  functions  associated  with  EACS-FMS 
data  sharing.  This  continued  operation 
should  not  be  dependent  on  a  pilot 
procedure. 

d.  User  Pilot  Description:  The  initial 
certification  of  this  system  will  be  in  a 
transport  category  airplane  and  is  expected  to 
be  used  in  both  Part  121  and  Part  135 
operations.  As  a  result,  this  program  assumes 
that  the  pilot  will  have  only  the  experience 
and  training  required  for  Part  135  operations. 

(1)  It  is  assumed  that,  as  minimum 
qualifications,  the  pilots  are  multi-engine, 
instrument  rated,  commercial  pilots. 
Minimum  expected  flying  hours:  500.  No 
time  in  type  is  assumed  (first  exposure  to 
EACS  may  be  during  transition  training). 

(2)  It  is  assumed  that  the  pilots  will  have 
knowledge  of  existing  paper  approach  charts. 
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but  no  experience  with  electronic 
presentation  of  chart  information. 

(3)  It  is  assiimed  that  the  pilots  will  receive 
sufficient  infonnation/training  to  allow  them 
to  operate  the  FMS.  Additional  infonnation 
regarding  the  use  of  the  EACS  should  be 
incorporated  into  the  FMS  training  material. 

(4)  The  system  should  be  simple  and 
intuitive  to  operate,  so  that  the  pilot  can 
become  proficient  with  either  30  minutes  of 
computer-based  training,  or  with  written 
matnial  plus  30  minutes  of  hands-on 
practice  on  the  airplane  (on  the  ground). 

e.  Description  of  the  Operating 
Environment  for  the  Airplane:  The  following 
is  a  partial  description  of  the  operating 


environment  anticipated  for  the  flight  deck 
design: 

(1)  Expected  operational  rules  under  which 
the  airplane  will  be  operated:  Part  121,  Part 
135. 

(2)  Air  Traffic  Control  (ATC)  environment: 
The  system  must  be  compatible  with  all 
currently  planned  FMS  operations,  including 
the  following: 

(a)  Full  area  navigation  (RNAV)  capability, 

(b)  Required  time  of  arrival  (RTA), 

(c)  Required  Navigation  Performance 
(RNP),  using  GPS  as  the  primary  means  of 
navigation. 


(d)  Aeronautical  Telecommunications 
Network  (ATN)  Controller  Pilot  Datalink 
Comjnunications. 

(3)  Airport  types,  conditions,  facilities:  The 
system  shall  support  any  airport  types 
suitable  for  transport  category  airplanes. 

(4)  Geographic  areas  of  operation  and 
associated  terrain  and  weather  issues:  The 
system  should  support  the  display  of  any 
special  terrain  feature  currently  available  on 
paper  charts.  However,  that  information  may 
be  displayed  in  a  different  way,  appropriate 
for  the  selected  display  device. 

3.  Compliance  Matrix  for  Part25 
Regulations  Related  to  Flightcrew  Human 
Factors 


Section  (AffldL  Level] 


General  human  factors  (HF)  requirements 


Method(s)  of  compKanoe 

Analysis,  Simulator  test, 
Flight  test 

Bench  test  _ 

Similarity , 

Ground  test 

Simulator  test,  

Flight  test 

Ground  test 


DeHverabie  product 


§25.771(8)  [at  amdt  25-4] 


§25.771  (e)  (at  amdL  25-4] " 

§25.773(a)(1)  (at  amdL  25- 
72]. 


§2S.773(a)(2)  (at  amdt  25- 
72J. 

§25.777(8)  (at  amdt  25-46] 


§25.777(0)  (at  amdt  25-46] 


§25.1301(8)  (originai  amdLD 


§25.1309(b)(3)[atamdL 
2£h-41]. 

§25.1321(8)  (at  amdt  25- 
41]. 


§25.1321(0)  (at  amdt  25- 
41]. 

§25.1523  (at  amdt  25-3] .. 


§25.1543(b)  [at  amdt  25- 
72]. 


Each  pilot  compartment  and  its  equipment  must  allow 
the  minimum  flightcrew  to  perform  their  duties  with- 
out unreasonatile  concentration  or  fatigue. 

Vivation  and  noise  ctiaracterislics  cockpit  equipment 
may  not  Interfere  with  safe  operatton  of  the  airplane. 

Each  pttot  compartment  must  be  arranged  to  give  the 
pikits  suffKiently  extensive,  clear,  and  undistorted 
view,  to  enable  them  to  safely  perform  any  maneu- 
vers within  the  operating  limitatk>ns  of  the  airplane, 
including  takeoff,  approach,  arxJ  larxjing. 

Each  pitot  compartment  must  be  free  of  glare  and  re- 
flectk>ns  that  could  interfere  with  the  normal  duties 
of  the  minimum  fligfitcrew. 

Each  cockpit  control  must  be  tocated  to  provkJe  con- 
venient operatnn  and  to  prevent  confuskxi  and  in- 
advertent operatkxi. 

The  controls  must  be  kx^ated  and  arranged,  with  re- 
spect to  the  pik}t's  seats,  so  that  there  is  full  and 
unrestricted  movement  of  each  control  without  inter- 
ference from  ttie  cockpit  structure  or  ttie  ctothing  of 
the  minimum  flightcrew  wtwn  any  metvber  of  this 
flightcrew,  from  5'2"  to  6'3"  in  height,  is  seated  with 
the  seat  belt  and  shoukJer  harness  fastened. 

Each  item  of  installed  equipment  nrHJst  be  of  a  kind 
and  design  appropriate  to  its  intended  functwn. 


*  *  *  Systems,  controls,  and  associated  monitoring 
and  warning  means  must  t>e  designed  to  minimize 
crew  errors  that  couM  create  additxxwl  hazards. 

*  *  *  Each  flight  navigatkxi,  and  powerplant  instru- 
ment for  use  t>y  any  pik>t  must  be  plainly  visit)ie  to 
him  from  his  statkxi  with  the  minimum  practk:8t)le 
deviatkxi  from  his  normal  posHksn  and  line  of  visk>n 
when  he  is  kx>king  forward  ak>ng  the  flight  path. 

If  a  visual  indcator  is  provkled  to  indk:ate  malfunctkm 
of  an  instrument  tt  rxHist  be  effective  under  all  prot>- 
able  cockpit  lighting  condrtk)ns. 

The  minimum  flightcrew  must  be  established  so  that  it 
is  suffKient  for  safe  operatkxi,  conskjering: 

(a)  the  workkiad  on  indivklual  crewmembers; 

(b)  the  accessibility  and  ease  of  operatkxi  of  nec- 
essary controls  by  the  appropriate  crewmemben 
and 

(c)  the  kind  of  operation  authorized  under  §25.1525. 
The  criteria  used  In  making  the  determinatkxis  re- 
quired by  this  sectkxi  are  set  forth  in  Appendix  D. 

Each  instrument  marking  must  be  dearly  visible  to  the 
appropriate  aewmemt)er. 


System  descripfion , 

Simulator  demonstratkxi 
Flight  test 

Hazard  assessment 

Simulator  denrxxistratkxi  . 

System  descriptkxi  Anal- 
ysis. 
Flight  test 


Similarity 

Ground  test 

Simulator  test 
Right  test 


Analysis 

Similator  test 


Worktoad  Certifk:atk)n  Re- 
port. 

Test  report 

Viskxi  CeitifKatkxi  Report. 


Lighting  Certificatkxi  Re- 
port 

Flight  Deck  Anthropometry 
Certiftoatkxi  Report 

Right  Deck  Anthropometry 
CertifKatkx)  Report 


System  Description  Docu- 
ment. 
Demonstration  Report 
Right  Test  Report. 
Fault  tree  analyses. 
Demonstratkxi  Report. 

Installatkxi  drawings. 
Viskxi  Certificatton  Report. 
Right  Test  report 


System  descriptkxi  and 

Statement  of  Similarity. 
Right  Test  report 
Demonstratkjn  report. 
Right  Test  report 


Viskxi  certifwatkxi  report 
Demonstratkxi  report. 


SYSTEM-SPEaFIC  HF  REQUIREMENTS 


§25.1381(8)(2)(8t8mdt 
25-72]. 


The  instnjment  lights  must  be  installed  so  that  (ii*)  no 
objectkxiat>le  reflectkxis  are  visi)le  to  the  pitot 


Ground  test . 


Flight  Test  report 
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Section  [ArndL  LeveQ 


General  human  factors  (HF)  requirements 


Method<s)  of  compliance 


Oeiiverabie  product 


SPEaFIC  CREW  INTERFACE  REQUIREMENTS 


§25.773(b)(2)(i)[atamdL 
25-72]. 

§25.1322  [at  amdL  25-38] 


The  first  pilot  must  have  a  window  that  is  openable 
*  *  *  and  gives  sufficient  protection  from  the  ele- 
ments agairtst  impainnent  of  the  pilot's  vision. 

If  warning,  caution,  or  advisory  lights  are  installed  in 
the  cockpit,  they  must,  unless  othenArise  approved 
t>y  the  Administrator,  tje — 

(a)  Red,  for  warning  lights  (lights  indnating  a  hazard 
which  may  require  immediate  corrective  action); 

(b)  Amber,  for  caution  lights  (lights  indicating  the  pos- 
sit)ie  need  for  future  corrective  action); 

(c)  Green  for  safe  operation  lights;  and 

(d)  Any  other  color,  including  white,  for  lights  not  de- 
scribed in  paragraphs  (a)  throu^  (c)  of  this  section, 
provided  the  color  differs  sufficiently  from  the  colors 
prescribed  in  paragraphs  (a)  through  (c)  of  this  sec- 
tion to  avoid  possiile  confusion. 


Ground  test  (to  verify  no 
interference  with  window 
opening). 


Similarity 


Flight  Test  report. 


System  Description  Docu- 
ment 


4.  System  Safisty  Aneasments 

Each  Fault  Tree  that  includes  a  pilot 
response  to  a  tailuie  condition  will  include 
an  assessment  in  accordance  with  AC 
25.1309.  In  addition,  any  specific  design 
features  intended  to  increase  the  likel^ood 
of  correct  pilot  resp>onse  will  be  noted  in  the 
system  safety  assessment. 

5.  Operational  Considenitioiia 

The  EACS  is  intended  to  replace  the 
routine  use  of  paper  charts  during  all 
expected  operations.  It  should  be  noted  that 
design  of  this  system  is  predicated  on  the 
assumption  that  if  the  system  experiences  a 
total  failure,  the  pilots  will  revert  to  the  use 
of  paper  charts.  Because  of  this  and  the  need 
to  minimis  the  training  burden,  basic  flight 
operations  for  the  airplane  will  be  unaffected 
by  the  incorporation  of  this  system  (no 
change  in  airplane  capability  or  interaction 
with  the  airspace).  Changes  in  pilot  activities 
will  be  restricted  to  the  way  in  which 
approach  chart  information  is  selected, 
accessed,  and  viewed.  The  following 
docxunents  are  expected  to  be  modified  as  a 
result  of  the  incorporation  of  EACS: 

•  Master  Minimum  Equipment  List 
(MMEL). 

•  Flightcrew  Operating  Manual  (FCOM). 


•  Flightcrew  Training  Manual. 
6.  Certificatioii  Docmnentation 

Several  docimients  will  be  produced  that 
are  intended  to  summarize  the  certain  major 
himian  factors  certification  topics: 

a.  Workload-related  issues  [§2S.771(a)  and 
§25.1523]  will  be  covered  in  the  Workload 
Certification  Report.  This  will  contain 
procedure  analysis,  timeline  analysis.  Pilot 
Subjective  Evaluation  results,  and  an  overall 
summary  of  the  workload  considerations,  as 
described  in  14  CFR  part  25,  Appendix  D. 

Note:  Workload  related  data  gathering 
during  Qight  test  is  expected  to  be  conducted 
concurrently  with  other  scheduled  flight  tests 
(i.e.,  no  dedicated  woiUoad  test  flights). 

b.  Internal  and  External  Vision  issues 
[325.773(a)(1),  §25.1321(a),  §25.1543(b), 
§25.785(1)]  will  be  covered  in  the  Vision 
Certification  Report.  This  rep>ort  will  contain 
internal  and  external  vision  analyses,  and  a 
summary  of  pilot  assessments. 

c.  Flight  deck  lighting  issues 

l§ 25.773(a)(2),  §25.1321(e),  § 25.1381(a)(2)] 
will  be  covered  in  the  Lighting  Certification 
Report.  This  report  will  include  the  results  of 
reflection  measurements  and  pilot 
assessments  from  groimd  tests  and  flight 
tests. 


d.  Issues  associated  with  the  physical 
arrangement  of  the  flight  deck  with  respect  to 
pilot  reach,  clearance,  and  int^erence 

[§  25.777(a)  and  (c)].  will  be  covered  in  the 
Flight  Deck  Anthropometry  Certification 
Report. 

Note:  No  computer  modeling  is  planned. 
Testing  will  be  done  using  human  subjects 
with  representative  body  dimensions. 

e.  Other  documentation  cited  in  the 
compliance  matrix  will  be  finalized  as  the 
testing  plans  develop.  For  most  of  the  flight 
testing,  during  which  human  foctors 
certification  tests  will  be  conducted 
concurrently  with  other  planned  testing,  the 
human  foctors  results  will  be  docimiented  in 
the  overall  test  report 

7.  Certification  Schedule 

The  following  schedule  (Figure  5)  indicates 
the  approximate  timing  of  the  major  hiunan 
factors  analysis/demonstration/test  activities, 
planned  updates  to  the  Human  Factors 
Certification  Plan,  and  planned  coordination 
meetings  for  the  discussion  of  human  factors 
certification  issues.  This  schedule  will  be 
refined  and  adjusted  as  the  certification 
program  develops. 


Figure  5.— Flight  Crew  Operations  Certification  Schedule 

[Start  Date:  8/1/1999;  End  Date:  4/15/2000] 


Milestone 


1999 


Quarter  3        Quarter  4 


2000 


Quarterl 


Quarter2 


Initial  FAA  Project  Concept  Discussion  Meeting 

Certification  Plan  Submittals 

Initial  FAA  Project  Familiarization— draft  drawings,  etc. 

FAA  Simulator  Demonstrations  

FAA  Simulator  Demonstrations  ~ 

FAA  Procedures  Simulator  Demos  

Workload  Compliance  Demonstratk>ns 

List  of  Dispatch  Conditions  and  Might  FaHures 

Flight  Test  Program — 

Certification  Document  Submittals  „. — 

Draft  Crew  Ops  Cert  Document 

Wofkkad  81 10  Cert  Report 

Final  Crew  Ops  Cert.  Document 


6/1 

8/1 

9/1 

9/15 


10/10 
10/30 
11/15 
11/15 
12/15 


1/5 
3/1 


4/1 
4/15 
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through  ciiTves  at  higher  levels  of 
unbalance  and  at  hi^er  speeds  than 
conventional  trains.  FRA's  acceptance 
of  Amtrak's  final  program  and  timetable, 
and  of  the  results  of  pre-qualification 
and  pre-service  tests,  vtrill  not  occur  by 
the  Order's  original  compliance  date  of 
October  1,1999. 


S.  Um  of  Designees  and  Identification  of 
IndiTidual  DER/DAR 

The  applicant  recommends  that  the 
majority  of  the  Endings  of  compliance  be 
delegated  to  the  pilot  DER.  Final  assessment 
of  compliance  with  §25.1523  should  include 
FAA  participation  in  flight  test  involving 
specific  high  workload  scenarios.  The  FAA 
should  also  participate  in  groimd  testing  for 
display  legibility. 

Appendix  D — Quick  Refierence  Guide 
for  Reviewing  Human  Factors 
Certification  Plans 

This  form  can  be  used  when  reviewing  an 
applicant's  Certification  Plan. 


1.  Introduction 

2.  System  descrip- 
tion: 

a.  Intended  func- 
tion from  pilot's 
perspective  ..«.. 

b.  Fligrit  dedc  lay- 
o«jt  drawings  .... 

c.  Underlying  prin- 
ciples tor  crew 
procedures 

d.  Assumed  ptiol 
ctiaracteristics .. 

e.  Description  o( 
the  operating 
environment  tor 
the  airplane 

3.  Certification  re- 
quirements: 

a.  Regulations 

b.  Special  require- 
ments, unique 
or  novel  dMign 
Bnpects 

c.  CompNanoe 
checklist 

4.  Methods  of  com- 
pliance   

5.  System  safety  as- 
sessnwnt 

6.  OperationaJ  con- 


7.  Certification  docu- 
mentation   

8.  Certification 
schedule 

9.  Use  of  designees 
and  identification 
of  IndMdual  Des- 
ignated Engineer- 
ing Representa- 
tive (DERyDes- 
ignated  Airworthi- 
ness Representa- 
tive (DAR). 


Yes 


Ho 


N/A 


Issued  in  Renton,  Washington,  on 
September  29, 1999. 

ViLUpdd. 

Acting  Manager.  Transport  Airplane 
Dtrectorate.  Aircraft  Certification  Service. 
IFR  Doc.  99-26047  Filed  10-5-99;  8:45  am] 
HUMQ  OOM  4ai»-ia-u 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 
[FRA  Docket  No.  87-2,  Notice.  Na  81 
RIN  2130-AB20 

Autonurtic  Train  Control  (ATC)  and 
Advanced  Civil  Speed  Enforcement 
System  (ACSES);  Northeast  Corridor 
(NEC)  Railroads 

agency:  Federal  Railroad 
Administration  (FUA),  Department  of 
Transportation  (DOT). 
action:  Informational  Notice— ACSES 
Requirements  between  New  Haven, 
Connecticut  and  Boston,  Massachusetts 
Postponed  to  March  21,  2000 

SUMMARY:  FRA  postpones  from  October 
1, 1999  to  March  21,  2000,  the  date  on 
which  all  trains  operating  on  the 
Northeast  Corridor  between  New  Haven, 
Connecticut  and  Boston,  Massachusetts 
(NEC — North  End)  must  be  equipped  to 
respond  to  the  new  ACSES  system. 
DATES:  This  Informational  Notice  is 
relevant  to  the  compliance 
responsibilities  of  affected  Railroads  as 
ofOctober  1,1999. 
FOR  FURTHER  INFORMATION  CONTACT: 

W.E.  Goodman,  Staff  Director,  Signal 
and  Train  Control  Division,  Office  of 
Safety,  Mail  Stop  25,  FRA.  400  Seventh 
Street,  SW,  Washington,  DC  20590 
((202)  493-6325),  Paul  Weber,  Raihoad 
Safety  Specialist.  Signal  and  "Train 
Control  Division,  Office  of  Safisty,  Mail 
Stop  25,  FRA,  400  Seventii  Street,  SW. 
Washington,  DC  20590  ((202)  493- 
6268),  or  Patricia  V.  Sun,  Office  of  Chief 
Counsel,  Mail  Stop  10,  FRA,  400 
Seventh  Street,  SW,  Washington,  DC 
20590  ((202)  493-6060). 
SUPPLEMENTARY  INFORMATION:  On  July 
22, 1998.  FRA  published  an  Order  of 
Particular  Applicability  (Order)  (63  FR 
39343),  which  set  performance 
standards  for  cab  signal/automatic  train 
control  and  ACSES  systems,  increased 
certain  maximum  authorized  train 
speeds,  and  contained  safety 
requirements  supporting  improved  rail 
service  on  the  NEC.  Among  other 
requirements,  the  Order  required  all 
trains  operating  on  track  controlled  by 
the  National  Railroad  Passenger 
Corporation  (Amtrak)  on  the  NEC — 
Noilh  End  to  be  controlled  by 
locomotives  equipped  to  respond  to 
ACSES  by  October  1, 1999. 

Although  Amtrak  has  continued  work 
on  a  major  improvement  project 
between  New  Haven  and  Boston  to 
facilitate  train  service  at  speeds  up  to 
150  miles  per  hour,  and  has  taken 
deUvery  of  prototype  high-speed  trains 
expected  to  qualify  for  operation 


Based  on  information  6Y>m  Amtrak. 
FRA  is  setting  a  new  date  for 
compliance  with  the  Order.  Trains 
operating  on  the  NEC — North  End  will 
be  required  to  respond  to  ACSES  on  and 
after  March  21,  2000.  FRA  appreciates 
the  cooperation  of  all  parties  on 
implementation  of  this  important  safety 
system  and  will  publish  further  notice 
when  all  required  approvals  have  been 
completed. 

Issued  in  Washington,  D.C  on  September 
30. 1999. 

Jolene  M.  Molitoris, 
Administrator. 

(FR  Doc.  99-26035  Filed  10-5-99: 8:45  am] 
BIUJNQ  COOE  4»10-0«-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 


[Docket  No.  NHT8A-09-827Q) 

Notice  of  Public  Meeting  for  Strategies 
To  Address  the  Potential  for  Driver 
Distraction  Due  to  Emerging  Vehicle 
Technologies 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 

action:  Notice  of  cancellation  of  public 
meeting. 

SUMMARY;  The  meeting  to  discuss 
strategies  for  realizing  the  benefits  of 
advanced  driver  assistance  and 
information  technologies  without 
compromising  safety  annoimced 
October  1, 1999  (64  FR  53445),  has  been 
canceled. 

FOR  FURTHER  INFORMATION  CONTACT:  Rita 
I.  Gibbons,  Staff  Assistant,  Research  and 
Development  (telephone:  202-366- 
4862;  E-mail: 
Rgibbon8®NHTSA.dot.gov). 

Issued  on:  October  1, 1999. 
Raymond  P.  Owings, 

Associate  Administrator  for  Research  and 

Development. 

[FR  Doc.  99-26096  Filed  10-5-99;  8:45  am] 

BHJJNa  COOE  4«10-8»-M 
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DEPARTMENT  OF  THE  TREASURY 
[Treasury  Ordar  Numbar  103-01] 

Delegation  of  Authority  to  the  Under 
Secretary  for  Domestic  Finance 
Resolution  Funding  Corporation 
Oversight  Responsibilities 

Dated:  September  2, 1999. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Treasury,  including 
the  authority  vested  by  31  U.S.C.  321(b) 
and  section  14(d)  of  Pub.  L.  No.  105- 
216,  the  HomeoMmers  Protection  Act  of 
1998  (the  Act),  it  is  hereby  ordered  as 
follows: 

1.  Delegation  of  Authority.  I  hereby 
delegate  to  the  Under  Secretary 
(Domestic  Finance)  the  authority  of  the 
Secretary  of  the  Treasury  under  section 
14(d)  of  the  Act  to: 

a.  Have  general  oversight  over  the 
Resolution  Funding  Corporation  as 
provided  in  section  21A(a)(6)(I)  of  the 
Federal  Home  l^an  Bank  Act  (12  U.S.C. 
144la(a)(6)(I)),  except  as  may  be 
prohibited  by  statute;  and 

b.  Exercise  the  authority  and  duties  of 
the  former  Thrift  Depositor  Protection 
Oversight  Board  under  section  21B  of 
the  Federal  Home  Ix>an  Bank  Act  (12 
U.S.C.  1441b),  except  as  may  be 
prohibited  by  statute. 

2.  Redelegation:  The  authority 
delegated  in  this  Order  may  be 
redelegated  in  writing  by  the  Under 
Secretary. 

3.  Ratification.  To  the  extent  that  any 
action  heretofore  taken  consistent  with 
this  Order  may  require  ratification,  it  is 
hereby  approved  and  ratified. 

4.  Cancellation.  Treasury  Order  103- 
01,  "Delegation  of  Authority  to  the 
Under  Secretary  (Domestic  Finance)  to 
Serve  as  the  Chairperson  of  the  Thrift 
Depositor  Protection  Oversight  Board," . 
dated  August  6, 1996,  is  superseded. 
Lawrence  H.  Summers, 

Secretary  of  the  Treasury. 

[PR  Doc.  99-25939  Filed  10-5-99;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comntent 
Request 

action:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 


and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Application  For  Refund 
Of  Purchase  Price  Of  United  States 
Savings  Bonds  For  Organizations. 
DATES:  Written  comments  should  be 
received  on  or  before  December  7, 1999, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  F*ublic  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vidti  S.  Thorpe, 
Bureau  of  the  Ihiblic  Debt,  200  Third 
Street.  Parkersburg,  WV  26106-1328, 
(304) 480-6553. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  For  Refund  Of 
Purchase  Price  Of  United  States  Savings 
Bonds  For  Organizations. 

Form  Number:  PD  F  5410. 

Abstract:  The  information  is 
requested  to  support  refimd  of  purchase 
price  of  savings  bonds  to  an 
organization. 

Current  Actions:  None. 

Type  of  Review:  New. 

Affected  Public:  Business  or  other  for- 
profit/not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
5,000. 

Estimated  Time  Per  Respondent:  06 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  500. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  he  summarized  and/or 
included  in  the  request  for  0MB 
>  approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Dated:  September  30, 1999. 
Vicld  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 
Branch. 

(PR  Doc.  99-25965  Filed  10-5-99;  8:45  am] 
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UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhlt>ltion  Determination:  "Gold  of 
the  Nomads:  Scythian  Treasures  From 
Ancient  Ukraine" 

AGENCY:  United  States  Information 
Agency. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985.  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359.  March  29, 1978), 
and  Delegation  Order  No.  85-5  of  Jime 
27, 1985  (50  ra  27393,  July  2, 1985),  I 
hereby  determine  that  two  additional 
objects  to  be  included  in  the  exhibit, 
"Gk)ld  of  the  Nomads:  Scythian 
Treasures  fi^m  Ancient  Ukraine" 
imported  bom  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.^  These  objects  are 
imported  pursuant  to  a  loan  agreement 
with  the  foreign  lender.  I  also  determine 
that  the  exhibition  or  display  of  the 
listed  objects  at  the  San  Antonio 
Museiun  of  Art,  San  Antonio,  TX.  from 
on  or  aixjut  Novemlier  7, 1999,  to  on  or 
about  January  30,  2000,  and  The  Walters 
Art  Gallery  in  Baltimore,  MD,  from  on 
or  at>out  March  5,  2000,  to  on  or  about 
May  28,  2000,  and  the  Los  Angeles 
County  Museum  of  Art.  L,os  Angeles, 
CA,  from  on  or  about  July  2.  2000,  to  on 
or  about  September  24,  2000,  and  the 
Brooklyn  Museum  of  Art,  Brooklyn,  NY, 
fit)m  on  or  about  October  29.  2000,  to 
on  or  about  January  21,  2001,  is  in  the 
national  interest.  PubUc  Notice  of  these 
determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  list  of  exhibit  objects  and 
for  further  information,  contact  Mr.  R. 
Wallace  Stuart,  Assistant  I^al  Advisor, 
L/PD,  202/619-5078.  The  address  is 
Room  700,  U.S.  Information  Agency, 
301  4th  Street,  SW.  Washington,  DC 
20547-0001. 


<  A  notice  concerning  other  objects  in  this  exhibit 
was  published  in  the  Federal  Register  on  August  25. 
1999. 


Dated:  September  30, 1999. 
Lajin. 

General  Counsel. 

[FR  Doc.  99-26080  Filed  lO-S-99;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employinent  and  Training 
Admin  iatration 

[Billing  Coda:  451»-30-Pl 

Worlcforca  investment  Act;  Proposed 
Unified  Pian  Guidance  (Developed  by 
the  Departments  of  Lat)or,  Education, 
Healtti  and  Human  Services, 
Agriculture,  and  Housing  and  Urt>an 
Development);  Propoaed  Information 
Collection  Request  Sutxnitted  for 
Public  Comment  and 
Recommendations 

AcnON:  Notice. 

SUMMARY:  The  Departments  of  Labor. 
Education,  Health  and  Human  Services, 
Agriculture,  and  Housing  and  Urban 
Development,  as  part  of  continuing 
efforts  to  reduce  paperwork  and 
respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportimity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3506(c)(2)(A)).  This  program  helps  to 
ensure  that  reporting  burden  (time  and 
financial  resources)  is  minimized; 
collefrtion  instruments  are  clearly 
understood:  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed,  lliis  notice  by  the 
Employment  and  Training 
Administration  (on  behalf  of  all  the 
aforementioned  agencies)  is  to  solicit 
comments  concerning  proposed 
guidance  for  States  to  submit  a  Unified 
Plan  under  Section  501  of  the  Workforce 
Investment  Act  of  1998.  A  copy  of  this 
proposed  guidance  is  provided  at  the 
end  of  this  notice.  The  proposed 
guidance  is  published  for  the  purpose  of 
obtaining  comment  on  its  information 
collection  requirements  from  the  public. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee's  section  below  on  or  before 
December  6, 1999. 

ADDRESSES:  Comments  may  be 
submitted  to:  Dolores  Hall-Beran, 
Coordinator  of  the  State  Unified  Plan 
Review  Process,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW, 
Room  S-S513.  Washington,  D.C.  20210. 
The  Coordinator  can  be  reached  by 
telephone  at  (202)  219-0316,  ext.  146,  or 
by  e-mail  at  dberan@doleta.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Eric  Johnson,  Workforce  Investment 
Implementation  Task  Force  Office,  U.S. 
Department  of  Labor,  200  Constitution 
Ave.  NW,  Room  S-5513.  Washington. 


DC  20210,  Telephone:  (202)  219-0316 
(voice)  (This  is  not  a  toll-free  number), 
or  1-800-326-2577  (TDD).  Information 
may  also  be  found  at  the  website — http:/ 
/usworkforce.org. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

President  Clinton  signed  the 
Workforce  Investment  Act  of  1998 
(WIA)  and  the  Carl  D.  Perkins 
Vocational  and  Technical  Education  Act 
of  1998  (Perkins  m)  into  law  on  August 
7. 1998.  and  October  31, 1998. 
respectively.  These  Acts  will  have  a 
major  impact  on  the  nation's  education, 
training  and  workforce  development 
systems.  Successful  implementation 
requires  collaboration  at  the  Federal. 
State,  and  local  levels  to  ensure  creation 
of  a  comprehensive,  customer-focused 
workforce  investment  system  as  well  as 
the  creation  of  a  seamless  system  of 
service  delivery.  The  purpose  of  this 
proposed  dociunent  is  to  provide 
guidance  to  facilitate  States' 
development  and  submission  of  a  State 
Unified  Plan  authorized  by  Title  V, 
Section  501  of  the  Workforce 
Investment  Act  of  1998  (WIA).  Please 
note  that  this  document  provides  a 
model  the  State  may  choose  to  follow  in 
developing  its  imified  plan,  but  does  not 
represent  a  required  format  for 
submission.  For  a  more  detailed 
description  of  the  purpose  and  role  of 
this  proposed  guidance,  please  see  the 
copy  of  the  proposed  guidance 
published  herein. 

n.  Review  Focus 

The  Departments  of  Labor,  Education, 

Health  and  Human  Services, 

Agriculture,  and  Housing  and  Urban 

Development  are  particularly  interested 

in  comments  which: 

— ^Evaltiate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agencies,  including 
whether  the  information  will  have 
practical  utility; 

— ^Evaluate  the  accuracy  of  the  agencies 
estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

— Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

— ^Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms 
of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses;  and 


—  Evaluate  whether  the  proposed 
guidance  will  focilitate  States' 
development  of  comprehensive 
unified  plans. 

m.  Current  Actions 

This  is  a  request  for  0MB  approval 
(under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3506(c)(2)(A))  to 
approve  a  new  collection  of 
information. 

Type  of  Review:  New  Collection. 

Agency:  Employment  and  Training 
Administration,  on  behalf  of  the 
Departments  of  Labor,  Education, 
Health  and  Human  Services, 
Agriculture,  and  Housing  and  Urban 
Development. 

Title:  Proposed  State  Unified  Plan 
Planning  Guidance  for  State  Unified 
Plans  Submitted  Under  Section  501  of 
the  Workforce  Investment  Act  of  1998. 

Frequency:  Annually. 

Affected  Public:  Individuals; 
businesses;  other  for-profit/not-for-profit 
institutions;  Federal,  State,  Local,  or 
Tribal  Governments. 
^  Number  of  Respondents:  57. 

Burden  and  Cost  Estimates:  Assuming 
a  respondents  opts  to  include  all  16 
programs  in  the  Unified  Plan,  the 
following  btuden  estimates  would 
apply.  [Note:  Estimates  were  derived  by 
analyzing  the  current  burden  estimates 
for  current  State  plan  requirements  for 
the  individual  programs  included  in 
Section  501.  Using  burden  estimated 
from  each  of  the  existing  planning 
requirements,  it  takes  an  average  of  84 
minutes  (or  1.4  hours)  to  complete  each 
narrative  question.  There  are 
approximately  230  narrative  questions 
in  the  unified  plan  guidance.  Using 
previous  burden  estimates  as  a  guide, 
approximately  13  hours  were  allowed 
for  the  completion  of  the  assurances  and 
certifications.  Finally,  a  $25  per  hour 
rate  was  used  for  staff  completing  the 
State  planning  requirements.] 

Estimated  Time  Per  Response:  335 
hours.  [(1.4  hours  *  230  narratives)  +  13 
hours]. 

Total  Estimated  Cost  for  Respondents: 
$477,375. 

Total  Burden  Hours:  19,095  hours. 
[335  hours  *  57  respondents]  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/ or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated:  September  29, 1999. 
Raymond  J.  Uhalde. 

Deputy  Assistant  Secretary,  Employment  and 
Training  Administration. 

BILUNQ  CODE  4S10-M-P 
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State  Unified  Plan  Planning  Guidance 

A.  Statement  of  Purpose 

The  purpose  of  this  document  is  to 
provide  guidance  to  States  which 
submit  a  State  Unified  Plan  authorized 
by  Title  V,  Section  501  of  the  Workforce 
Investment  Act  of  1998  (WIA).  The  State 
Unified  Plan  Planning  Guidance 
fedlitates  the  development  and 
submission  of  such  a  plan,  which 
addresses  two  or  more  of  the  programs 
or  activities  specified  at  Section 
501(b)(2).  Please  note  that  this 
document  provides  a  model  the  State 
may  choose  to  follow,  but  is  not 
required  to  follow,  in  developing 
unified  plans.  However,  following  this 
model  application  will  reduce  burden 
on  the  State  and  ensure  that  the  State 
has  sufficiently  met  the  information 
collection  requirements  in  lieu  of 
completing  the  individual  program  state 
planning  requirements.' 

B.  Background 

President  Clinton  signed  the 
Workforce  Investment  Act  of  1998 
(WIA)  and  the  Carl  D.  Perkins 
Vocational  and  Technical  Education  Act 
of  1998  (Perkins  m)  into  law  on  August 
7, 1998,  and  October  31, 1998, 
respectively.  These  Acts  will  have  a 
major  impact  on  the  nation's  education 
and  workforce  investment  systems. 
Implementation  requires  collaboration 
at  me  Federal,  State,  and  local  levels  to 
create  a  more  comprehensive,  customer- 
focused  workforce  investment  system. 

C.  Section  501    Programs  and  Activities 

Below  is  a  listing  of  the  programs  and 
activities  covered  in  Section  501  of 
WIA,  along  with  the  commonly  used 
name.  In  this  docimient,  we  generally 
refer  to  the  activities  and  programs  by 
their  commonly  used  names.  Should 
State  staff  need  information  on  the 
programs  listed,  a  staff  contact  is 
provided  here  also. 

•  Secondary  Vocational  Education 
Programs  (Perkins  m/Secondary) 

Note  that  inclusion  of  this  program  in 
the  tinified  plan  requires  prior  approval 
of  State  legislatiire. 

Administered  by  Department  of 
Education,  Office  of  Vocational  and 
Adult  Education. 


'  Please  note  that  the  Departments  of  Education 
and  Labor  may  issue  additional  guidance  to  assist 
States  in  fulfilling  the  performance  accountability 
requirements  of  for  WIA  Title  I,  the  Adult 
Education  and  Family  Literacy  Act,  and  Perkins  m. 
Including,  for  example,  the  requirements  to 
renegotiate  performance  levels  at  statutorily  defined 
points  in  the  5-yaar  unified  plan  cycle. 


Staff  Contact:  ]on  Weintraub:  202- 
205-5602  (phone);  202-260-^9183  (fax) 
(E-mail:  ion_weintraub@ed.gov). 

•  Postsecondary  Vocational  Education 
Programs  (Perkins  m/Postsecondary) 

Administered  by  Department  of 
Education,  Office  of  Vocational  and 
Adult  Education. 

Staff  Contact:  Jon  Weintraub:  202- 
205-5602  (phone);  202-260-9183  (fax) 
(E-mail:  jon_weintraub©ed.gov). 

•  Tech-Prep  Education  (Title  II  of 
Perkins  m) 

Administered  by  Department  of 
Education,  Office  of  Vocational  and 
Adult  Education. 

Staff  Contact:  Jon  Weintraub:  202- 
205-5602  (phone);  202-260-9183  (fax) 
(E-mail:  jon weintraubded.gov). 

•  Activities  Authorized  Under  Title  I, 
Workforce  Investment  Systems 
(Employment  and  Training  Activities 
for  Adiilts,  Dislocated  Workers  and 
Youth,  or  WIA  Title  I) 

Administered  by  Department  of 
Labor,  Employment  and  Training 
Administration. 

Staff  Contact:  Eric  Johnson:  202-219- 
0316  (phone);  202-219-0323  (fax)  (E* 
mail:  ejohnsonOdoleta.gov). 

•  Activities  Authorized  Under  Title  II  of 
WIA,  Adult  Education  and  Family 
Literacy  (Adult  Education  and  Family 
Literacy  Programs) 

Administered  by  Department  of 
Education,  Office  of  Vocational  and 
Adult  Education. 

Staff  Contact:  ]on  Weintraub:  202- 
205-5602  (phone);  202-205-260-9183 
(fax)  (E-mail:  jon__weintraub®ed.gov). 

•  Food  Stamp  Employment  and 
Training  Program,  or  FSET 

Administered  by  USDA,  Food  and 
Nutrition  Service. 

Staff  Contact:  Michael  Atwell:  703- 
305-2449  #2062  (phone);  703-305-2486 
(fax)  (E-mail: 
Michael_AtweU©FNS.USDA.GOV). 

•  Work  Programs  Authorized  Under 
§  6(o)  of  the  Food  Stamp  Act  of  1977 
(Food  Stamp  Work  Programs) 

Administered  by  USDA,  Food  and 
Nutrition  Service. 

StaJ5fCb/itoc<;  Michael  Atwell:  703- 
305-2449  (phone);  703-305-2486  (fax) 
(E-mail: 
Michael_Atwell©FNS.USDA.GOV). 

•  Activities  Authorized  Under  Chapter 
2  of  Title  n  of  the  Trade  Act  of  1974 
(Trade  Act  Programs) 

Administered  by  Department  of 
Labor,  Employment  and  Training 
Administration. 


Staff  Contact:  Curtis  Kooser:  202- 
219-4845  (phone);  202-219-5753  (fax) 
(E-mail:  ckooser€idoleta.gov). 

•  Programs  Authorized  Under  the 
Wagner-Peyser  Act  (Employment 
Service) 

Administered  by  Department  of 
Labor,  Employment  and  Training 
Administration. 

Staff  Contact:  Alison  Pasternak:  202- 
219-9092  (phone);  202-219-6643  (fax) 
(E-mail:  apastemak@doleta.gov). 

•  Programs  Authorized  Under  Part  B  of 
Title  I  of  the  Rehabilitation  Act  of  1973. 
Other  Than  §  112  of  Such  Act 
(Vocational  Rehabilitation) 

Administered  by  De(>artment  of 
Education,  Rehabilitation  Services 
Administration. 

Staff  Contact:  Jerry  Abbott:  202-205- 
5443  (phone);  202-205-9340  (fax)  (E- 
mail:  jerry__abbott@ed.gov). 

•  Programs  Authorized  Under  Chapters 
41  and  42  of  Title  38,  U.S.C.  and  20 
CFR 1001  and  1005  (Veterans  Prc^grams, 
Including  Veterans  Employment,' 
Disabled  Veterans'  Outreach  Program, 
and  Local  Veterans'  Employment 
Representative  Program) 

Administered  by  DOL,  Veterans' 
Employment  and  Training  Service. 

Staff  Contact:  Effie  Baldwin:  202- 
693-4742  (phone);  202-693-4755  (fax) 
(E-mail:  Baidwin-Effie@dol.gov). 

•  Programs  Authorized  Under  State 
Unemployment  Compensation  Laws 
(Unemployment  Insurance) 

Administered  by  Department  of 
Labor,  Employment  and  Training 
Administration. 

Stajy  Contact:  William  Coyne:  202- 
219-5223  #142  (phone);  202-219-8506 
(E-mail:  wcoyne@doleta.gov). 

•  Programs  Authorized  Under  Part  A  of 
Title  IV  of  the  Social  Security  Act 
(Temporary  Assistance  for  Needy 
FamiUes  (TANF),  and  Welfare-to-Work 
(WtW)) 

TANF  administered  by  Health  and 
Human  Services,  Administration  for 
Children  and  Families. 

Staff  Contact:  Robert  Shelboume: 
202-401-5150  (phone);  202-205-5887 
(fax)  (E-mail: 
rmshelboume@acf.dhhs.gov). 

WtW  administered  by  Department  of 
Labor,  Employment  and  Training 
Administration. 

Staff  Contact:  Stephanie  Curtis:  202- 
219-0024  (phone);  202-219-0312  (fiix) 
(E-mail:  scurtis@doleta.gov). 
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•  Programs  Authorized  Under  Title  V  of 
the  Older  Americans  Act  of  1965 
(Senior  Community  Service 
Employment  Program,  or  SCSEP) 

Administered  by  Department  of 
Labor,  Employment  and  Training 
Administration. 

Staff  Contact:  Robert  Lunz:  202-219- 
8502  (phone):  202-219-6338  (fax)  (E- 
mail:  rlunz@doleta.gov). 

•  Training  Activities  Carried  Out  by  the 
Department  of  Housing  and  Urban 
Development  (Community  Development 
Block  Grants,  or  CDBG.  and  Public 
Housing  Plans) 

Sto^  Con  tort;  Deborah  Greenstein:  202- 
708-1520  #5923  (phone);  202-708-0573 
(fax)  (E-mail: 
Deboiah_Greenstein@hud.gov). 

•  Programs  Authorized  Under  the 
Community  Services  Block  Grant  Act 
(Commimity  Services  Block  Grant,  or 
CSBG) 

Administered  by  Health  and  Human 
Services,  Administration  for  Children 
and  Families. 

Staff  Contact:  Margaret  Washnitzer 
202-^01-2333  (phone);  202-401-5718 
(fax)  (E-mail: 
mwa8hnitzei@acf.dhhs.gov). 

D.  Questions  and  Answers 

1.  What  Is  a  State  Unified  Plan? 

One  of  the  most  innovative  reforms 
introduced  by  WIA  is  the  State  unified 
plan,  which  creates  a  new  opportimity 
to  maximize  joint  planning  and 
coordination  among  programs  and 
activities.  States  have  the  option  of 
submitting  a  single  plan  for  up  to  16 
Federal  education  and  training 
programs.  This  imified  plan  may 
include  the  programs  and  activities  set 
forth  in  Title  V  of  WIA  at  Section 
501(b)(2).  The  Departments  of 
Agriculture  (USDA),  Education  (DEd), 
Health  and  Human  Services  (DHHS), 
Housing  and  Urban  Development 
(HUD),  and  Labor  (DOL)  are  responsible 
for  administeiing  these  programs  and 
activities. 

The  five  titles  of  the  Workforce 
Investment  Act  reform  Federal 
employment,  adult  education,  and 
vocational  rehabilitation  programs  and 
create  a  new,  comprehensive  workforce 
development  system  which  is  customer 
focused.  Some  of  WIA 's  key  principles 
are  streamlining  services,  empowering 
individuals,  increased  access,  increased 
accountability,  integrated  and 
coordinated  services,  State  and  local 
flexibility,  and  improved  youth 
programs.  WIA  helps  Americans  access 
the  tools  they  need  to  manage  their 
careers  through  information  and  high 


quality  services,  and  helps  U.S. 
companies  find  skilled  workers.  Title  I 
authorizes  a  variety  of  employment  and 
training  programs  superseding  the  Job 
Training  Partnership  Act;  Title  II 
contains  the  Adult  Education  and 
Family  Literacy  Act;  Title  HI  amends  the 
Wagner-Peyser  Act  to  require  that 
Employment  Service/Job  Service 
activities  become  part  of  the  "One-Stop" 
system,  and  Title  IV  includes  the 
Itehabilitation  Act  Amendments  of 
1998.  Title  V  contains  the  authority  for 
the  State  unified  plan  and  other  general 
provisions.  States  may  also  include 
Perkins  m  in  a  unified  plan.  Perkins  in 
supports  reforms  and  improvement 
activities  in  vocational  and  technical 
education  to  improve  student 
achievement  and  preparation  for 

{>ostsecondary  education,  further 
earning,  and  careera. 

2.  What  Is  the  Purpose  of  the  State 
Unified  Plan  Option? 

Building  on  the  requirements  in  WIA 
Titles  I  and  n  that  States  develop  five- 
year  plans,  this  option  encourages  States 
toward  program  coordination  through  a 
unified  planning  process.  A  niunber  of 
States  across  the  country  have  been 
pioneers  in  coordinating  the  multitude 
of  Federally-funded  programs  to 
maximize  the  resources  available  to 
their  citizens.  As  reinvention  efforts 
proceed  in  governmental  organizations, 
creativity  is  needed  at  all  levels — local. 
State,  and  Federal.  In  order  to 
effectively  implement  WIA,  a 
collaboration  clearly  focused  on 
customer  service,  cutting  red  tape,  and 
perfonnance  partnership  must  be  built 
and  maintained. 

The  Federal  partners  recognize  that 
the  development  of  State  unified  plans 
presents  a  unique  challenge:  while 
coordinating  planning  activities  across 
department  and  agency  lines,  States  are 
not  relieved  of  meeting  the  Federal 
statutory  requirements  for  each  of  the 
programs  and  activities  they  include  in 
the  unified  plan.  This  planning 
guidance  and  the  accompanying 
instructions  were  developed  to  enhance 
the  quality  of  that  planning  process  and 
make  it  less  burdensome.  We  have 
attempted  to  reduce  the  burden  by 
eliminating  duplicative  requirements 
and  finding  common  elements  among 
the  planning  guidance  for  each  of  the 
programs  and  activities  included  in 
Section  501.  This  dociunent  reflects  the 
efforts  of  the  Federal  agencies  to 
identify  areas  of  overlap.  States  may  use 
this  gmdance  as  an  alternative  to  the 
individual  plan  guidance  developed  by 
Federal  agencies  for  each  of  the  Federal 
programs  that  may  be  included  in  a 
unified  plan. 


3.  How  Is  This  Guidance  Related  to 
State  Planning  Gmdance  Documents 
Which  the  Federal  Agencies  Have 
Already  Published  for  the  Programs  and 
Activities  Listed  Above? 

The  Departments  of  Agriculture, 
Education,  Health  and  Human  Services, 
Housing  and  Urban  Development,  and 
Labor,  and  the  Office  of  Management 
and  Budget,  jointly  developed  this 
planning  document.  For  States 
submitting  a  unified  plan,  this 
docummt  is  an  alternative  to  previously 
issued  planning  guidance  for  programs 
and  activities  included  in  the  plan. 
Please  note  that  this  document  provides 
a  model  the  State  may  choose  to  follow, 
but  is  not  required  to  follow,  in 
developing  unified  plans.  However, 
following  this  model  application  will 
reduce  burden  on  the  State  and  ensure 
that  the  State  has  sufficiently  met  the 
information  collection  requirements  in 
lieu  of  completing  the  inc^vidual 
program  State  planning  requirements. 

Materials  related  to  funding,  such  as 
jointly  executed  funding  instruments, 
grant  agreements,  or  Governor/Secretary 
Agreements,  items  such  as  negotiated 
corrective  action  plans  and  program 
specific  amendments  are  not  considered 
planning  materials  for  purposes  of  WIA 
$  501(c)(2).  WIA's  State  unified  plan 
provisions  do  not  allow  any  specific 
statutory  requirements  to  be  superseded. 
For  example,  if  a  program  has  a 
statutory  requirement  for  an  annual 
plan,  inclusion  in  a  unified  plan  would 
not  change  that  program's  plan  to  a  five- 
year  plan  nor  would  inclusion  in  the 
unified  plan  change  the  requirement  to 
negotiate  new  performance  levels  and 
amend  the  unified  plan  to  reflect  these 
as  required  by  such  programs  as  Perkins 
III,  AEFLA.  and  Title  I  of  WIA. 

This  document  also  provides  the 
"Unified  Planning  Guidance"  dted  in 
DOL's  State  Planning  Guidance  for 
submission  of  the  strategic  five-year 
State  plan  for  Title  I  of  WIA  and  the 
Wagner-Peyser  Act  under  option  four. 
Section  661.240  of  WIA  interim  final 
regulations,  published  on  April  15, 
1999,  addresses  the  State  imified  plan 
provisions  as  they  apply  to  DOL 
programs.  This  document  does  not 
address  any  requirements  for 
submission  of  a  Workforce  Flexibility 
plan  provided  under  section  192  of  WIA 
or  for  submission  of  a  General  Waiver 
Plan  under  WIA  §  189(i).  These  waiver 
plans  are  not  considered  planning 
materials  for  purposes  of  WIA 
§  501(c)(2). 
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4.  What  Is  Planning  in  the  State  Unified 
Plan  Context? 

Submission  of  a  unified  plan  signals 
the  State's  determination  to  use  Federal 
resources  efficiently  by  looking  across 
programs  to  identify  coordination 
opportimities.  For  instance,  given  a  mix 
of  performance  measures  and  programs, 
the  State  would  decide  what  resources 
from  each  program  can  best  respond  to 
a  given  performance  measure. 

The  unified  planning  process  also 
balances  the  desire  for  States  to  achieve 
WIA's  strategic  planning  objectives  with 
the  need  to  demonstrate  compliance 
with  the  statutory  and  regulatory 
requirements  for  each  of  the  programs  in 
the  unified  plan.  The  Federal  partners 
recognize  that  joint  planning  is  a  time- 
consuming  and  difficult  endeavor.  The 
unified  plan  option  may  accrue  several 
benefits  to  States: 

•  Improved  customer  serWce,  based 
on  a  holistic  approach  to  serving 
customers  which  facilitates  non- 
duplication  of  services  and  reaches  new 
client  groups 

•  Improved  strategic  planning, 
reflecting  the  sharing  of  knowledge  at 
the  State  level  concerning  a  wide  range 
of  programs  and  resources 

•  Increased  computer  and 
information  technology  (IT)  system 
networking,  providing  the  opportunity 
to  leam  about  other  and  new  IT  systems 
and  to  promote  the  integrated  use  of 
technology 

•  Buraen  reduction,  achieved  through 
non-duplication  of  efforts  and  the  need 
for  less  paper  as  opportunities  for 
boilerplate  language  and  certifications 
are  identified 

•  Increased  coordination  at  the  local 
level,  as  the  State  fosters  seamless 
services,  through  the  coordination  of 
education,  training  and  employment 
resources  and  the  provision  of  critical 
ancillary  services 

•  Improved  use  of  State  and  Federal 
resources,  leading  to  greater 
eSiactiveness  and  efficiency 

5.  What  Is  a  Consolidated  Education 
Plan? 

Another  significant  Federal  initiative 
which  encourages  States  toward 
integrated  planning  is  the  Department  of 
Education's  option  for  Consolidated 
Education  Plans.  Section  14302  of  the 
Elementary  and  Secondary  Education 
Act  (ESEA),  as  reauthorized  by  TiUe  I  of 
the  Improving  America's  Schools  Act, 
allows  State  Education  Agencies  (SEAs) 
to  apply  for  funding  for  Peridns  in  and 
a  number  of  Federd  elementary  and 
secondary  education  formula  grant 
programs  through  a  single,  simplified 
consolidated  plan,  rather  than  through 


separate  funding  applications  or  plans. 
An  SEA  may  consolidate  administrative 
funds  imder  the  specified  programs,  but 
may  not  commingle  program  funds. 
States  that  are  interested  in  pursuing  the 
option  of  submitting  a  consolidated  plan 
for  Perkins  III  funding  should  contact 
the  Division  for  Vocational  and 
Technical  Education  at  the  U.S. 
Department  of  Education. 

6.  What  Does  WIA  Require  for  the  State 
Unified  Plan? 

Programs  Included:  According  to  Title 
V  of  WIA,  the  State  may  develop  and 
submit  a  State  unified  plan  for  two  or 
more  of  the  activities  and  programs 
listed  at  Section  501.  Your  State  imified 
plan  must  include  at  least  one  program 
from  (a)  through  (d).  These  programs  are 
listed  below.  ■ 

Section  501(b)(1)  requires  all  State 
unified  plans  to  cover  one  or  more  of 
the  following  programs  and  activities: 

(a)  Perkins  Ul/Secondary  (Note: 
secondary  vocational  education 
programs  may  only  be  included  with 
prior  approval  of  the  State  legislature.) 

(b)  Perkins  m/Postsecondary  (Note: 
for  the  purposes  of  what  the  State 
unified  plans  cover.  Perkins  TSU 
Secondary  and  Perkins  YSU 
Postsecondary  cotmt  as  one  program.) 

(c)  Employment  and  Training 
Activities  for  Adults,  Dislocated 
Workers  and  Youtii,  or  WIA  Title  I  and 
Wagner-Peyser  Act.  (Note:  if  the  unified 
plan  covers  programs  authorized  under 
WIA  Title  I,  then  it  must  also  cover 
programs  authorized  under  the  Wagner- 
Peyser  Act.) 

(d)  Adult  Education  and  Family 
Literacy  Programs. 

The  State  unified  plan  may  cover  one 
or  more  of  the  following  activities: 

(e)  Food  Stamp  Employment  &  Training 
Program  (FSET) 

(f)  Work  programs  authorized  under 

§  6(o)  of  the  Food  Stamp  Act  of  1977 

(h)  Trade  Act  Proerams 

(n)  Vocational  Renabilitation 

(i)  Veterans  Programs,  including 
Veterans  Employment,  Disabled 
Veterans'  Outreach  Program,  and 
Local  Veterans'  Employment 
Representative  Program 

(j)  Unemployment  Insurance 

(k)  Temporary  Assistance  for  Needy 
Families  (TANF) 

(1)  Welfare-to-Work 

(m)  Senior  Community  Service 
Employment  Pro-am  (SCSEP) 

(n)  Training  activities  carried  out  by  the 
Department  of  Housing  and  Urban 
Development  (Note:  Programs  for 
CDBG  and  Public  Hotising  can  only  be 
included  in  your  State  unified  plan  if 
the  State  is  the  funds  recipient.) 

(o)  Community  Services  Block  Grant 
(CSBG) 


In  addition,  you  may  submit  your 
application  for  funding  under  the  Tech- 
F^p  program  authorized  by  TiUe  II  of 
Perkins  W.  as  part  of  the  imified  plan. 

Coordination:  A  State  unified  plan 
must  include:  (1)  a  description  of  the 
methods  used  for  joint  planning  and 
coordination  of  the  programs  and 
activities  included  in  the  unified  plan, 
and  (2)  an  assurance  that  the  methods 
included  an  opportunity  for  the  entities 
responsible  for  planning  or 
administering  such  programs  and 
activities  to  review  and  comment  on  all 
portions  of  the  unified  plan. 

Jurisdiction:  The  appropriate 
Secretary  has  the  authority  to  approve 
the  portion  of  the  State  unified  plan 
relating  to  the  activity  or  program  over 
which  the  appropriate  Secretary 
exercises  administrative  authority.  Once 
the  appropriate  Secretary  approves  the 
portion  of  the  plan  relating  to  the 
activity  or  program,  that  portion  shall  be 
implemented  by  the  State  under  the 
applicable  portion  of  the  State  unified 
plan.  A  State  that  submits  a  unified  plan 
covering  an  activity  or  program  that  is 
approved  is  not  required  to  submit  any 
other  plan  or  application  as  a  condition 
to  receive  funds  under  that  Federal 
statute.  However,  as  noted  above, 
inclusion  of  a  particular  program  in  the 
State  unified  plan  does  not  remove  the 
statutory  requirement  for  certain 
programs,  such  as  Perkins  m,  to  amend 
a  plan  to  reflect  newly  negotiated 
performances  levels. 

Approval  by  the  Appropriate 
Secretaries:  (The  term  "appropriate 
Secretary"  means  the  head  of  the 
Federal  agency  who  exercises 
administrative  authority  over  an  activity 
or  program.) 

In  General:  A  portion  of  the  State 
unified  plan  covering  an  activity  or 
program  described  in  Section  501  that  is 
submitted  to  the  appropriate  Secretary 
under  this  section  is  considered  to  be 
approved  by  the  appropriate  Secretary 
at  the  end  of  the  90-day  period 
beginning  on  the  day  the  appropriate 
Secretary  receives  the  portion,  unless 
the  Secretary  makes  a  written 
determination,  during  the  90-day  period 
that:  (1)  Hie  portion  is  not  consistent 
with  the  requirements  of  the  Federal 
statute  authorizing  the  activity  or 
program  including  the  criteria  for 
approval  of  a  plan  or  application,  if  any. 
imder  such  statute,  or  (2)  The  plan  is 
not  consistent  with  the  coordination 
reqtdrements  listed  above  regarding 
joint  planning  and  the  opportunity  for 
each  entity  to  review  and  comment  on 
all  portions  of  the  unified  plan. 

uiteria  for  approval  of  tne  State 
unified  plan,  relating  to  activities 
carried  out  under  titJb  I  or  n  of  WIA  or 
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under  the  Carl  D.  Perkins  Vocational 
and  Technical  Education  Act,  includes 
a  requirement  for  agreement  between 
the  State  and  the  appropriate  Secretary 
regarding  State  performance  measures, 
including  levels  of  performance. 

7.  How  Can  Local  Input  Improve  the 
Unified  Planning  Process? 

While  WIA  only  requires  the 
involvement  of  State  Board  and  Local 
Boards  in  the  planning  and  coordination 
of  the  programs  and  activities 
authorized  under  Title  I,  the  intent  of 
the  imified  plan  approach  is  to  enable 
all  the  relevant  parties  in  an  area,  if  they 
so  choose,  to  come  together  more 
readily  to  coordinate  their  activities  in 
the  best  interests  of  the  population  to  be 
served.  However  if  coordination  is 
achieved,  nothing  in  the  unified  plan  or 
in  WIA  itself  permits  a  Board  or  any 
other  entity  to  alter  the  decisions  made 
by  another  program  grantee  in  accord 
with  that  grantee's  statutes. 

Local  stakeholders  can  play  an 
important  role  in  informing  the  State 
unified  planning  process,  customizing 
the  system  to  respond  to  local  labor 
market  needs.  Chief  elected  officials, 
local  boards,  local  education  agencies, 
institutions  of  higher  education,  the 
business  conmnmity,  community-based 
organizations,  representatives  of  special 
populations,  service  providers,  and 
other  stakeholders  can  assist  State 
planners  in  identifying  needs,  objectives 
and  appropriate  collaborative  strategies 
for  attaining  them.  Consulting  these 
stakeholders  during  the  development  of 
the  unified  plan  would  help  ensure  that 
the  State's  plan  is  broad  enough  to 
encompass  different  State  and  local 
approaches,  yet  specific  enough  to 
reflect  local  visions,  needs,  and 
economic  development  strategies. 

E.  Submission  Options  for  State  Unified 
Plans 

1.  Submission  of  the  Unified  Plan 

States  have  the  option  of  submitting  a 
unified  plan  under  Section  501  of  the 
Workforce  Investment  Act  of  1998  either 
in  an  electronic  or  hard-copy  format. 
Incorporated  in  these  options  are  new 
options  for  States  to  submit  their  imified 
plan  to  a  single  contact  point  Several 
submission  options  are  disoissed  in  this 
notice.  We  strongly  tirge  each  State  to 
submit  its  imified  plan  in  electronic 
format  so  as  to  reduce  burden  and  to 
ensure  the  timely  receipt  and  review  of 
the  plan  by  the  Federal  agencies  whose 
programs  are  included  in  the  plan. 

2.  Submission  Options 

We  are  offering  States  foiu- 
streamlined  options  for  submitting  their 


unified  plans;  three  for  electronic 
submission  and  one  for  hard-copy 
submission.  These  options  are  in 
addition  to  the  option  for  a  State  to 
submit  a  hard  copy  of  the  unified  plan 
to  each  Federal  agency  whose  programs 
are  included  in  the  unified  plan. 

(a)  Electronic  Submission  Options 

A  State  can  submit  its  imified  plan 
electronically  either  by:  (1)  Posting  it  on 
an  Internet  web  site  which  then  can  be 
accessed  by  the  Federal  agencies  whose 
programs  are  included  in  the  imified 
plan;  (2)  transmitting  it  by  electronic 
mail  to  the  Department  of  Labor,  which, 
as  the  State  Unified  Plan  Review 
Process  Coordinator  (Coordinator),  will 
be  responsible  for  distributing  the 
electronic  plan  to  each  Federal  agency 
affected;  or  (3)  transmitting  it  by 
electronic  mail  directly  to  the  Federal 
Departments  whose  programs  are 
included  in  the  plan.  Information 
regarding  the  use  of  each  of  these  three 
electronic  options  is  provided  in  this 
notice. 

(b)  Streamlined  Paper  Submission 
Option 

A  State  can  choose  to  submit  its 
unified  plan  in  hard-copy  by  mailing 
one  copy  to  the  Coordinator,  rather  than 
mailing  one  copy  to  each  program(s) 
included  in  the  unified  plaiL 

3.  Processes  for  Electronic  Submission 

If  a  State  chooses  to  submit  its  unified 
plan  by  transmitting  documents  via 
electronic  mail,  we  request  that  the 
submission  be  in  either  WordPerfect  or 
Microsoft  Word  (PC  format,  or  an  ASCII 
text  file)  to  accommodate  the 
technological  capabilities  of  the  various 
Federal  agencies  that  will  be  recipients 
of  the  imified  plan.  If  a  State  chooses  to 
use  a  software  program  other  than 
WordPerfect  or  Microsoft  Word  for  the 
entire  unified  plan  or  for  portions  of  the 
unified  plan,  it  will  be  necessary  for  the 
State  to  submit  those  components  of  the 
unified  plan  in  hard-copy  using  the 
instructions  provided  later  in  this  notice 
for  hard-copy  submissions.  In  this 
instance,  the  agency's  90-day  period  for 
the  review  of  the  plan  will  not  start 
until  all  components  of  the  plan  have 
been  integrated  and  received  by  the 
afiiected  Federal  agencies. 

We  believe  that  each  of  the  options  for 
electronic  submission  will  significantly 
reduce  the  burden  on  the  States  and 
ensure  the  timely  start  of  the  plan 
review  and  approval  process.  State  plan 
certifications  with  electronic  signatures 
will  be  acceptable.  If  a  State  does  not 
have  the  capacity  to  produce  electronic 
signatures,  then  the  signature  page  must 
be  submitted  in  hard-copy.  Information 


on  where  to  submit  the  signature  page 
can  be  found  in  the  section  of  this 
notice  that  describes  the  option  for  the 
submission  of  plans  in  a  hard-copy 
format.  The  Office  of  Management  and 
Budget  or  individual  agencies  may  issue 
additional  guidance  concerning  the 
acceptable  format  and  mode  of 
transmission  for  electronic  signatures. 

We  encourage  each  State  to  include  a 
table  of  contents  at  the  beginning  of  its 
State  unified  plan  so  as  to  fecilitate 
access  to  its  various  components. 
Within  48  hours  of  the  receipt  of  the 
plan  on  a  work  day  the  Coordinator  will 
confirm  to  the  State  receipt  of  the 
unified  plan  and  indicate  the  date  for 
the  start  of  the  90-day  review  period. 
The  electronic  mail  address  for  the 
Coordinator  (Dolores  H.  Beran)  is 
dberan@doleta.gov.  The  Coordinator 
may  be  contacted  by  phone  at  202-219- 
0316,  ext 146. 

Electronic  Option  1:  Posting  Plans  on  an 
Internet  Web  Site 

We  believe  that  this  approach  offers 
the  best  opportunity  to  dramatically 
reduce  both  process  and  paperwork 
burden  on  the  States  and  to  ensure  the 
timely  review  of  the  unified  plan.  Under 
this  option,  a  State  need  only  post  its 
unified  plan  on  an  Internet  web  site; 
inform,  through  electronic  mail,  the 
Coordinator  of  the  documents  location 
on  the  web  site;  provide  contact 
information  in  the  event  of  problems 
with  accessing  the  web  site;  and  certify 
that  no  changes  will  be  made  to  the 
version  of  the  plan  posted  on  the  web 
site  after  it  is  submitted,  unless  the 
changes  have  been  approved  by  the 
reviewing  agency.  It  is  the  responsibility 
of  the  designated  agency  to  circulate  the 
modifications  among  the  other  agencies 
that  may  be  affected  by  the  changes.  The 
Coordinator  will  provide  the  web  site 
location  information  to  all  the  other 
Federal  agencies  whose  programs  are 
included  in  the  unified  plan  so  that  they 
can  access  the  unified  plan  for  review. 

Electronic  Option  2:  Submitting  Plans  to 
the  Coordinator  of  the  State  Unified 
Plan  Review  Process 

A  second  option  is  to  send  the  entire 
imified  plan  by  electronic  mail  directly 
to  the  Coordinator,  who  will  ensure  that 
the  other  Federal  agencies  whose 
pn^rams  are  included  in  the  unified 
plan  receive  the  electronic  version  of 
the  unified  plan.  Again,  this  approach 
will  significanUy  reduce  burden  on  the 
States  and  contribute  to  the  timely  start 
of  the  90-day  period  for  the  review  of 
the  unified  plan. 
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Electronic  Option  3:  Submitting  Plans  to 
the  Federal  Agencies  Whose  Programs 
Are  Included  in  the  Plan 

A  third  option  is  for  a  State  to  submit 
its  unified  plan  by  electronic  mail 
directly  to  each  Federal  Department 
whose  programs  are  included  in  the 
unified  plan.  To  reduce  burden  on  the 
States,  the  unified  plan  need  be  sent 
only  to  the  designated  Federal 
Departmental  State  Unified  Plan  Contact 
(hereafter,  Departmental  Contact).  The 
Departmental  Contact  will  be 
responsible  for  ensuring  that  affected 
agencies  and  appropriate  Regional 
Offices  in  that  Dapartment  receive 
electronic  versions  of  the  unified  plan. 
For  example,  if  a  unified  plan  contains 
plans  for  both  the  Vocational 
Rehabilitation  and  the  Postsecondary 
Vocational  Education  programs,  both  of 
which  are  administered  by  diffisrent 
agencies  within  the  UnitMl  States 
Department  of  Education,  the  State  need 
only  submit  the  plan  to  the  US 
Department  of  Education  once. 
Electronic  mail  addresses  for  the 
Departmental  Contacts  are  as  follows: 
Department  of  Labor  dberanOdoleta.gov 
Department  of  Education: 

Jerry__Abbott©ed.Hov 
Department  of  Health  and  Human 

Services:  rmshelboumeOacf.dhhs.gov 
Department  of  Agriculture: 

Michael ^AtwellO&is.usda.gov 

Department  of  Housing  and  Urban 

Development: 

Deborah_Greenstein@hud.gov 

Within  24  hours  of  notification  of 
receipt  of  the  plan  by  all  of  the  affected 
Federal  agencies,  the  Coordinator  will 
notify  the  State  and  the  agencies  to  the 
start  of  the  90-day  period  for  the  review 
of  the  iinified  plan. 

4.  Hard  Copy  Submission 

If  a  State  is  imable  or  chooses  not  to 
submit  its  unified  plan  electronically, 
the  State  can  submit  one  copy  of  the 
unified  plan  to  the  Coordinator  or 
submit  the  imified  plan  in  the 
traditional  manner  separately  to  the 
designated  contact  for  each  activity  or 
program  included  in  the  unified  plan. 
We  encourage  States  to  submit  unbound 
plans  so  as  to  facilitate  their 
duplication. 

Submitting  the  plan  in  hard-copy  to 
the  Coordinator  rather  than  to  each 
activity  or  program  included  will  entail 
additional  steps  before  the  afiiscted 
Federal  agencies  whose  programs  are 
included  in  the  unified  plan  receive  the 
unified  plan  for  review.  These 
additional  steps  could  delay  the  start  of 
an  agency's  90-day  period  for  the  review 
of  the  unified  plan.  Based  on  our 
experiences  to  date  with  respect  to 


unified  plans  submitted  in  hard-copy,  a 
State  can  anticipate  a  delay  of  up  to  7 
to  10  working  days  in  the  start  of  the  90- 
day  review  period  so  as  to  accommodate 
the  receipt,  cataloging,  duplication  and 
distribution  of  the  unified  plan  to  the 
affected  Federal  agencies,  some  of 
which  review  the  plan  in  the  Regional 
Offices.  Each  State  is  thus  encouraged  to 
submit  its  unified  plans  in  an  electronic 
format  to  Cadlitate  timely  reviews. 

For  States  that  choose  to  submit  a 
hard  copy  to  the  Coordinator,  the 
Coordinator  will  notify  the  State  within 
10  working  days  of  receipt  of  the  unified 
plan  as  to  the  start  of  the  90-day  period 
for  the  review  of  the  unified  plan.  The 
mailing  address  for  the  Coordinator  is: 
Dolores  Beran,  Coordinator  of  the  State 
Unified  Plan  Review  Process,  United 
States  Department  of  Labor,  200 
Constitution  Avenue,  NW,  Room  S- 
5513,  Washington,  DC  20210.  The 
Coordinator  can  be  reached  by 
telephone  at  (202)  219-0316,  ext.  146,  or 
by  e-mail  at  dberan@doleta.gov. 

F.  How  To  Use  "Attachment  A: 
Instructions" 

1.  Forms  for  State  Use 

At  the  beginning  of  Attachment  A: 
Instructions,  you  will  find  four  forms  for 
use  in  submitting  your  State  Unified 
Plan.  These  forms  are  available  for 
electronic  download,  along  with  this 
entire  guidance,  at  http:// 
www.usworkforce.org. 

•  Unified  Plan  Activities  and 
Programs  Checklist:  Please  provide  a  list 
of  the  section  501  programs  and 
activities  you  have  included  in  your 
Plan.  Use  of  this  specific  format  is 
optional. 

•  Contact  Information:  Please  provide 
the  contact  information  requested  for 
each  of  the  section  501  programs  and 
activities  that  you  have  included  in  your 
plan.  Programs  and  activities  may  be 
combined  on  one  form  if  they  have  the 
same  contact  information.  Use  of  this 
specific  format  is  optional. 

•  Plan  Signature(s):  Please  provide 
the  required  signatures  as  appropriate 
for  the  programs  and  activities  you  have 
included  in  your  State  Unified  Plan.  Use 
of  this  specific  format  is  optional,  but 
the  wording  on  your  signature  page 
must  be  identical  to  that  provided  here. 

2.  Program  Descriptions 

Please  respond  fully  to  the  general 
questions  in  the  program  descriptions 
section,  as  well  as  the  additional 
questions  that  relate  to  the  programs 
and  activities  that  are  included  in  your 
State's  imified  plan. 


3.  Certifications  and  Assurances 

By  signing  the  signature  page(s),  you 
are  assuring  or  certifying  those  items  in 
the  Certifications  and  Assurances 
section  that  apply  to  the  programs  and 
activities  you  have  included  in  your 
State's  imified  plan. 

G.  Modifications 

Plan  modifications  must  be  submitted 
to  the  appropriate  Federal  agency,  in 
accordance  with  the  procedures  of  the 
afiiscted  agency.  It  is  the  responsibility 
of  the  designated  agency  to  circulate  the 
modifications  among  the  other  agencies 
that  may  be  affected  by  the'changes.  As 
noted  above,  inclusion  of  a  particular 
program  in  the  State  unified  plan  does 
not  remove  the  statutory  requirement  for 
certain  programs  to  annually  review  the 
plan  and  submit  amendments  as  needed 
or  to  ame.nd  a  State  plan  to  reflect  newly 
negotiated  performance  levels. 

H.  Inquiries 

General  inquiries  about  the  State 
unified  plan  process  may  be  directed  to 
the  Coordinator  of  the  State  Unified 
Plan  Review  Process.  The  electronic 
mail  address  for  the  Coordinator 
polores  H.  Beran)  is 
dberan@doleta.gov.  The  Coordinator 
may  be  contacted  by  phone  at  202-219- 
0316,  ext  146.  Inquiries  related  to 
specific  activities  and  programs  can  be 
directed  to  the  staff  contacts  listed 
above  Question  3. 

/.  Submission  Date 

States  may  submit  unified  plans  at 
any  time  up  until  April  1, 2000.^ 

/.  Timing  of  Plan  Approval 

Section  501(d)(2)  of  WL\  states  that  a 
portion  of  a  State  unified  plan  covering 
an  activity  or  program  is  to  be 
considered  to  be  approved  by  the 
appropriate  Secretary  at  the  end  of  the 
90-day  period  beginning  on  the  day  the 
appropriate  Secretary  receives  the 
portion  unless  the  appropriate  Secretary 
makes  a  written  determination,  during 
the  90-day  period,  that  the  portion  is  not 
consistent  with  the  requirements  of  the 
Federal  statute  authorizing  the  activity 
or  program  or  section  501(c)(3)  of  WIA. 
Written  determinations  would  include, 
for  example,  a  written  request  firom  a 
representative  of  that  agency  for  more 
information  or  documentation  related  to 
the  requirements  of  WIA  or  the 
particular  activity  or  program. 


'Please  note  that  for  programs  administered  by 
OVAE,  the  unified  plan  will  not  go  into  effect  for 
any  particular  program  until  a  new  grant  is  awarded 
under  that  program. 
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Attachment  A 

A.  Unified  Plan  Activities  and  Programs 
Checklist 

Under  Section  501  of  the  Workforce 
Investment  Act,  the  following  activities 
or  programs  may  be  included  in  a 
State's  imified  plan.  From  the  list 
below,  please  place  a  check  beside  the 
programs  and  activities  your  State  or 
Commonwealth  is  including  in  this 
Unified  Plan. 

The  State  unified  plan  shall  cover  one 
or  more  of  the  following  programs  and 
activities: 

Secondary  vocational  education 

programs  (Perkins  in/Secondary) 
Note  mat  inclusion  of  this  program 
requires  prior  approval  of  State 
legislature. 
(Carl  D.  Perkins  Vocational  and 
Technical  Education  Act  of  1998 
(20  U.S.C.  2301  et  seq.)) 

^Postsecondary  vocational  education 

programs  (Perkins  III/ 
Postsecondary) 
Note  that  for  the  piui>oses  of  what  the 
State  unified  plan  shall  cover, 
Perkins  ID/Secondary  and  Perkins 
m/Postsecondary  count  as  one 
program. 
(Carl  D.  Perkins  Vocational  and 
Technical  Education  Act  of  1998 
(20  U.S.C.  2301  et  seq.)) 

Activities  authorized  under  Title  I, 

Workforce  Investment  Systems 
(Employment  and  Training 
Activities  for  Adults,  Dislocated 
Workers  and  Youth,  or  WIA  Title  I, 
including  the  Wagner-Peyser  Plbn) 
(Workforce  Investment  Act  of  1998 
(29  U.S.C.  2801  et  seq.)) 

Activities  authorized  under  Title  II, 

Adult  Education  and  Family 
Literacy  (Adult  Education  and 
Family  Literacy  Programs) 
(Workforce  Investment  Act  of  1998 

(20  U.S.C.  9201  et  seq.)) 
The  State  unified  plan  may  cover  one 
or  more  of  the  following  programs  and 
activities: 

Programs  authorized  imder  §  6(d)  of 
the  Food  Stamp  Act  of  1977  (Food 
Stamp  Employment  and  Training 
Program,  or  FSET) 
(7  U.S.C.  2015(d)) 

Food  Stamp  Employment  and 

Training  Program,  or  FSET 
(7  U.S.C.  2015(o)) 

Activities  authorized  under  chapter 

2  of  title  n  of  the  Trade  Act  of  1974 
(Trade  Act  Programs) 
(19  U.S.C.  2271  ef  seq.) 
Programs  authorized  under  Part  B 
of  title  I  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  720  et  seq.),  other 
than  §  112  of  such  Act  (29  U.S.C. 
732)  (Vocational  Rehabilitation) 


Activities  authorized  under 

chapters  41  &  42  of  Title  38,  USC, 
and  20  CFR  1001  and  1005 
(Veterans  Programs,  including 
Veterans  Employment,  Disabled 
Veterans'  Outreach  Program,  and 
Local  Veterans'  Employment 
Representative  Program) 

Programs  authorized  under  State 

unemployment  compensation  laws 
(Unemployment  Insurance) 

(in  accordance  with  appUcable 
Federal  law  which  is  authorized 
under  Title  m.  Title  DC  and  Title  XII 
of  the  Social  Security  Act  and  the 
Federal  Unemployment  Tax  Act) 
Programs  authorized  under  part  A  of 
titie  IV  of  the  Social  Security  Act 
(Temporary  Assistance  for  Needy 
Families  (TANF)  and  Welfare-to- 
Work  (WtW)) 

t42  U.S.C.  601  et  seq.) 

Temporary  Assistance  for  Needy 

FamiUes 

Welfare-to-Work 


Programs  authorized  imder  titie  V 

of  the  Older  Americans  Act  of  1965 
(Senior  Community  Service 
Employment  Program  (SCSEP)) 

(42  U.S.C.  3056  et  seq.) 

Training  activities  carried  out  by 

the  Department  of  Housing  and 
Urban  Development  (Conununity 
Development  Block  Grants  (CDBG) 
and  Public  Housing) 

Note  that  programs  for  CDBG  and 
PubUc  Housing  can  only  be 
included  in  your  State  unified  plan 
if  the  State  is  the  funds  recipient. 

Commimity  Development  Block 

Grants 

Public  Housing 


Programs  authorized  under  the 

Commimity  Services  Block  Grant 
Act  (Community  Services  Block 
Grant,  or  CSBG) 
(42  U.S.C.  9901  et  seq.) 

B.  Ck)ntact  Information 

Please  complete  one  copy  for  EACH  of 
the  separate  activities  and  programs 
included  in  your  State  unified  plan. 
Program: 

State  Name  for  Program/ Activity: 

Name  of  Grant  Recipient  Agency  for 
Program/Activity: 

Address: 


Telephone  Number 
Facsimile  Number.  _ 
E-mail  Address:  


Telephone  Number. 
Facsimile  Number  _ 
E-mail  Address:  


Name  of  Signatory  Official: 
Address: 


Telephone  Number 
Facsimile  Number:  _ 

E-mail  Address:  

Name  of  Liaison: 


Address: 


Telephone  Ntmiber. 
Facsimile  Number  _ 
E-mail  Address:  


Name  of  State  Administrative  Agency  (if 
different  from  the  Grant  Recipient): 

Address: 


C.  Plan  Signature(s) 
Governor  (If  Applicable) 

As  the  Governor,  I  certify  that  for  the 

State/Commonwealth  of , 

for  those  activities  and  programs 
included  in  this  plan  that  are  under  my 
jurisdiction,  the  agencies  and  officials 
designated  above  luider  "Contact 
Information"  have  been  duly  designated 
to  represent  the  State/Commonwealtii  in 
the  capacities  indicated  for  the 
programs  and  activities  indicated. 
Subsequent  changes  in  the  designation 
of  officials  will  be  provided  to  the 
designated  program  or  activity  contact 
as  such  changes  occur. 

I  further  certify  that,  for  those 
activities  and  programs  included  in  this 
plan  that  are  under  my  jiuisdiction,  we 
will  operate  the  workforce  development 
programs  included  in  this  Unified  Plan 
in  accordance  with  this  Unified  Plan 
and  the  assurances  described  in  Section 
in  of  this  Unified  Plan. 

Typed  Name  and  Signature  of  Governor 
Date 

Responsible  State  Official  for  Ehgible 
Agency  for  Vocational  Education  (If 
Applicable) 

I  certify  that  for  the  State/ 

Commonwealth  of _,  for  those 

activities  and  programs  included  in  this 
plan  that  are  under  my  jurisdiction,  the 
agencies  and  officials  designated  above 
imder  "Contact  Information"  have  been 
duly  designated  to  represent  the  State/ 
Commonwealth  in  the  capacities 
indicated  for  the  programs  and  activities 
indicated.  Subsequent  changes  in  the 
designation  of  officials  will  be  provided 
to  the  designated  program  or  activity 
contact  as  such  changes  occur. 

I  further  certify  that,  for  those 
activities  and  programs  included  in  this 
plan  that  are  under  my  jurisdiction,  we 
vdll  operate  the  programs  included  in 
this  Unified  Plan  in  accordance  with 
this  Unified  Plan  and  the  applicable 
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assurances  described  in  Section  in  of 
this  Unified  Plan. 

Typed  Name,  Title,  and  Agency  of 
Recponsible  State  Official  for  Vocational 
Education 

Signature       Date 

Responsible  State  Official  for  Eligible 
Agency  for  Vocational  Rehabilitation  (If 
Applicable) 

I  certify  that  for  the  State/ 

Ck>nunonwealth  of ,  for  those 

activities  and  programs  included  in  this 
plan  that  are  under  my  jurisdiction,  the 
agencies  and  ofBcials  designated  above 
under  "Contact  Information"  have  been 
duly  designated  to  represent  the  State/ 
Commonwealth  in  the  capacities 
indicated  for  the  programs  and  activities 
indicated.  Subsequent  changes  in  the 
designation  of  officials  will  be  provided 
to  the  designated  program  or  activity 
contact  as  such  changes  occur. 

I  further  certify  that  we  will  operate 
those  activities  and  programs  included 
in  this  Unified  Plan  that  are  under  my 
jurisdiction  in  accordance  with  this 
Unified  Plan  and  the  assurances 
described  in  Section  III  of  this  Unified 
Plan. 

Typed  Name,  Title,  and  Agency  of 
Responsible  State  Official  for  Vocational 
Rehabilitation 

Signature       Date 

Responsible  State  Official  for  Eligible 
Agency  for  Adult  Education  (If 
Applicable] 

I  certify  that  for  the  State/ 

Commonwealth  of ,  for  those 

activities  and  programs  included  in  this 
plan  that  are  under  my  jurisdiction,  the 
agencies  and  officials  designated  above 
imder  "Contact  Information"  have  been 
duly  designated  to  represent  the  State/ 
Commonwealth  in  the  capacities 
indicated  for  the  programs  and  activities 
indicated.  Subsequent  changes  in  the 
designation  of  officials  will  be  provided 
to  the  designated  program  or  activity 
contact  as  such  changes  occur. 

I  further  certify  that,  for  those 
activities  and  programs  included  in  this 
plan  that  are  under  my  jurisdiction,  we 
will  operate  the  programs  included  in 
this  Unified  Plan  in  accordance  with 
this  Unified  Plan  and  the  applicable 
assurances  described  in  Section  III  of 
this  Unified  Plan. 

Typed  Name,  Title,  and  Agency  of 
Responsible  State  Official  for  Adult 
Education 

Signature       Date 


n.  Unified  Planning  Instructiona  and 
Questions 

Note:  The  statutes  cited  in 
parentheses  refer  to  the  authorizing 
legislation  for  each  respective  program. 
This  unified  planning  guidance  only 
relates  to  planning  requirements;  it  does 
not  affect  the  statutory  and  regulatory 
requirements  relating  to  other  aspects  of 
programs  included  in  the  plan. 

A.  Vision  and  Goals 

1.  Provide  the  State's  comprehensive 
vision  of  a  workforce  investment 
system,  including  broad  economic, 
education,  training,  workforce 
development  and  related  goals.  Describe 
any  challenges  to  achieving  your  vision, 
including  any  economic  development, 
legislative  or  reorganization  initiatives 
anticipated  that  could  impact  on  the 
performance  and  effectiveness  of  yoxu 
State's  workforce  investment  system. 
Describe  how  each  of  the  programs 
included  in  the  plan  will  contribute  to 
achieving  these  coals. 

In  answering  me  above  question,  if 
your  imified  plan  includes: 

(a)  Vocational  Rehabilitation: 
(i)  In  accordance  with  sections 

101(a)(15)(C)  and  (D),  identify  the  goals 
and  priorities  of  the  State  in  carrying 
out  the  program  and  identify  the 
strategies  to  address  the  State's  needs 
and  achieve  the  State's  goals  and 
priorities  (Sec.  101  (a)(15)(C)  and  (D)); 

(ii)  Sspedfy  the  goals  and  plans  of  the 
State  with  respect  to  the  distribution  of 
funds  received  under  section  622 
(§  625(b)(3)). 

(b)  Unemployment  Insurance,  provide 
a  concise  simmnary  of  the  SESA's  key 
direction  and  strategies  for  the  plan, 
identifying  the  goal/main  objective  of 
each  focus  area. 

B.  One-Stop  Delivery  System 

1.  Describe  the  State's  comprehensive 
vision  of  an  integrated  service  delivery 
system,  including  the  role  each  program 
incorporated  in  the  unified  plan,  in 
delivery  services  through  that  system. 

In  answering  this  question,  if  your 
unified  plan  includes: 

(a)  WIA  Title  I  and  Wagner-Peyser  Act 
and/or  Veterans  Programs: 

(i)  Describe  major  State  policies  and 
requirements  that  have  been  established 
to  direct  and  support  the  development 
of  a  statewide  workforce  investment 
system  not  described  elsewhere  in  this 
Plan.  These  policies  may  include,  but 
are  not  limited  to: 

•  State  guidelines  for  the  selection  of 
One-Stop  operators  by  local  Boards 

•  The  State's  process  to  work  with  local 
boards  and  local  Chief  Elected 
Officials  to  certify  existing  One-Stop 
operators 


•  Procedtues  to  resolve  impasse 
situations  at  the  local  level  in 
developing  MOUs  to  ensure  full 
participation  of  all  required  partners 
in  the  One-Stop  delivery  system 
(ii)  Describe  the  existing  local  One- 
Stop  delivery  systems  and  how  the 
services  provided  by  each  of  the 
required  and  optional  One-Stop  partners 
will  be  coordinated  and  made  available 
through  the  One-Stop  system.  Be  sure  to 
address  statewide  requirements,  how 
technical  assistance  will  be  provided, 
and  availability  of  state  funding  for  One- 
Stop  development.  (§  112(b)(14)) 

C.  Plan  Development  and 
Implementation 

1.  Describe  the  methods  used  for  joint 
planning  and  coordination  of  the 
programs  and  activities  included  in  the 
unified  plan.  (WIA  §  501(c)(3)(A)) 

State  Consultation  with  Locals  in 
Development  of  Plan:  The  authorizing 
statutes  for  many  of  the  programs  that 
may  be  included  in  a  imified  plan 
require  that  the  State  plan  be  developed 
in  consultation  with  various  public  and 
private  entities,  as  well  as  members  of 
the  general  public.  Some  statutes  also 
require  formal  public  hearings. 
Depending  upon  the  programs  that  a 
State  chooses  to  include  in  its  unified 
plan,  it  may  be  possible  for  the  State  to 
satisfy  many  of  these  consultation 
requirements  through  a  single  set  of 
processes.  For  example,  both  WIA  Title 
I  and  Perkins  III  require  that  the 
business  commimity  be  involved  in  the 
development  of  the  State  plans  for  these 
programs.  The  State  may  satisfy  both  of 
these  requirements  by  involving  the 
business  community  in  the 
development  of  a  unified  plan  that 
includes  the  two  programs.  Separate 
constiltations  are  not  necessary. 

2.  Describe  the  process  used  by  the 
State  to  provide  an  opportunity  for 
public  comment  and  participation  for 
each  of  the  programs  covered  in  the 
unified  plan. 

In  addition,  if  your  unified  plan 
includes: 

(a)  Perkins  HI,  you  must  hold  public 
hearings  and  include  a  siunmary  of  the 
recommendations  made  by  all  segments 
of  the  pubUc  and  interested 
organizations  and  groups  and  the 
eligible  agency's  response  to  the 
recommendations  in  the  State  plan. 

{§  122(a)(3)) 

(b)  WIA  Title  I  and  Wagner-Peyser  Act 
and/or  Veterans  Programs,  describe  the 
process  used  by  the  State,  consistent 
with  section  111(g)  of  WIA,  to  provide 
an  opportimity  for  public  comment, 
including  comment  by  representatives 
of  business  and  representatives  of  labor 
oiganizations,  and  input  into 
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development  of  the  plan,  prior  to 
submission  of  the  plan. 

(c)  Adult  Education  and  Family 
Literacy,  describe  the  process  that  will 
be  used  for  pubhc  participation  and 
comment  with  respect  to  the  AEFLA 
portion  of  the  unified  plan.  (§  224(b)(9)) 

(d)  TANF.  the  State  shall  make 
available  to  the  public  a  summary  of  any 
plan  or  plan  amendment  submitted  by 
the  State  under  this  section.  (§  402(c)) 

(e)  CDBG,  provide  a  siunmary  of  any 
public  or  citizens'  comments  or  views 
not  accepted  and  the  reasons  therefore. 
(§  91.115(b)(5)) 

(f)  CSBG,  provide  evidence  that  the 
public  participation  requirements  were 
met,  including  docimients  which 
confirms  that  a  legislative  public 
hearing  on  the  State  plan  was  conducted 
as  required  by  subsection  675(b)  and 
that  the  plan  was  also  made  available 
for  public  inspection  and  review  as 
required  by  675(d)(2). 

4.  Provide  summaries  of  the 
consultations  with  appropriate  agencies, 
groups  and  individuals  in  the 
evaluation,  development  and 
implementation  of  activities  included  in 
the  plan.  This  section  should  describe 
the  types  of  activities  and  outcomes  that 
were  conducted  to  meet  this 
requirement.  Demonstrate  how 
comments  were  considered  in  the  plan 
development  process  including  specific 
information  on  how  the  various  WIA 
agency  and  program  partners  were 
involved  in  developing  the  unified  State 
plan. 

The  following  agencies,  groups  or 
individuals  should  be  consulted,  if  yotu- 
imified  plan  includes: 
(a)  Perkins  III:  (§  122(a)(3).  (b)(1).  (c)(3). 
(e)(3)) 

•  Parents 

•  Teachers 

•  Students 

•  Eligible  Recipients 

•  Representatives  of  special 
populations  in  the  State 

•  Representatives  of  business  and 
industry  in  the  State,  including 
small-  and  medium-sized  local 
businesses 

•  Representatives  of  labor 
organizations  in  the  State 

•  Interested  commxmity  members 

•  Governor  of  the  State 

In  addition,  you  must  consult  with 
the  State  agency  responsible  for 
secondary  education  and  the  State 
agency  responsible  for  supervision  of 
community  colleges,  technical 
institutes,  or  other  2-year  post 
secondary  institutions  primarily 
engaged  in  providing  postsecondaiy 
vocational  and  technical  education 
concerning  the  amount  and  uses  of 


funds  proposed  to  be  reserved  for  adult 
vocational  and  technical  education, 
postsecondary  vocational  and  technical 
education,  tech-prep  education,  and 
secondary  vocational  technical 
education.  Include  any  objections  filed 
by  either  agencies  in  the  plan  and  your 
response(s).  (§  122(e)(3)) 

(b)  WIA  Title  I  and  Wagner-Peyser  Act 

and/or  Veterans  Programs: 
(§  112(b)(1).  112(b)(9)) 

•  The  Governor  of  the  State  and  State 
Board 

•  Local  elected  officials 

•  Local  boards  and  youth  councils 

•  Business  community 

•  Labor  organizations 

•  Educators 

•  Vocational  rehabilitation  agencies 

•  Service  providers 

•  Welfare  agencies 

•  Community  based  organizations 

•  State  Employment  Security  Agency 
In  addition,  describe  the  role  of  the 

State  Board  and  Local  Boards  in 
planning  and  coordination  in  the     - 
unified  plan  (§  501(c)(3)).(NOTE:  While 
WIA  only  requires  the  involvement  of 
State  Board  and  Local  Boards  in  the 
planning  and  coordination  of  the 
programs  and  activities  authorized 
imder  Title  I.  the  intent  of  the  imified 
plan  approach  is  to  enable  all  the 
relevant  parties  in  an  area,  if  they  so 
choose,  to  come  together  more  readily  to 
coordinate  their  activities  in  the  best 
interests  of  the  population  to  be  served. 
However  coordination  is  achieved, 
nothing  in  the  unified  plan  or  in  WIA 
itself  permits  a  Board  or  any  other  entity 
to  alter  the  decisions  made  by  another 
program  grantee  in  accord  with  that 
grantee's  statutes."] 

(c)  Adult  Education  and  Family 

Litemcy: 

•  Governor  of  the  State  (any 
comments  made  by  the  Governor 
must  be  included  in  the  plan) 

(§  224(d)) 

(d)  Vocational  Rehabilitation: 

•  State  Rehabilitation  Coimcil 
(include  the  response  of  the 
designated  State  unit  to  such  input 
and  recommendations) 
(§101{a)(21)(A)(ii)(ffl)) 

(e)  Welfare-to-Work: 

(§403(a)(5)(A)(ii)(I)(cc)) 

•  Public,  private  and  non-profit 
organizations 

•  PICs  or  Local  Boards 

•  Local  TANF  and  administrative 
agency 

(f)  CDBG: 

•  Social  service  agencies  (§  91.300(b)) 

(g)  CSBG: 

•  Low-income  individuals 

•  Community  organizations 

•  Religious  oiganizations 


•  Representatives  of  low-income 
individuals 

D.  Needs  Assessment 

1.  Describe  the  educational  and  job- 
training  needs  of  individuals  in  the 
overall  State  population  and  of  relevant 
subgroups  of  all  the  programs  included 
In  the  unified  plan. 

Many  of  the  programs  that  may  be 
included  in  a  unified  plan  require  a 
needs  assessment.  State  agencies  should 
fulfill  these  assessment  responsibilities 
collaboratively  or.  at  a  minimum,  create 
a  planning  process  that  promotes  the 
sharing  of  needs  assessment  information 
among  all  agencies  involved  in 
preparing  the  unified  plan.  Sharing  of 
assessment  data  can  create  a  framework 
for  the  coordinated  and  integrated 
services  that  are  to  be  provided  through 
the  One-Stop  delivery  system.  The  State 
may  organize  the  presentation  of 
assessment  data  in  its  unified  plan  in  a 
manner  it  deems  most  appropriate  and 
useful  for  planning,  such  as  on  a 
program-by-program  basis,  by 
geographic  region,  or  by  special 
population. 

In  answering  the  above  question,  if 
your  unified  plan  includes: 

(a)  WIA  Title  I  and  Wagner-Peyser  Act 
and/or  Veterans  Programs,  identify  the 
types  and  availability  of  workforce 
investment  activities  currently  in  the 
State.  (WL\  §  112(b)(4)(D)) 

(b)  Adult  Education  and  Family 
Literacy,  objectively  assess  the  adult 
education  and  literacy  needs  of 
individuals  including  an  assessment  of 
those  most  in  need  and  hardest  to  serve 
including  low  income  students, 
individuals  with  disabilities,  single 
parents,  displaced  homemakers,  and 
individuals  with  multiple  barriers  to 
educational  enhancement  (including 
individuals  with  limited  English 
proficiency,  criminal  offenders  in 
correctional  institutions  and  other 
institutionalized  individuals.) 
(§224(b)(10),§225) 

(c)  Food  Stamp  Employment  & 
Training,  provide  an  answer  and 
explain  the  method  used  to: 

(i)  Estimate  the  number  and 
characteristics  of  the  expected  pool  of 
work  registrants  during  the  fiscal  year. 

(ii)  Estimate  the  niunber  of  work 
registrants  the  State  agency  intends  to 
exempt  from  E&T,  along  with  a 
discussion  of  the  proposed  exemption 
criteria. 

(iii)  Estimate  the  number  of 
placements  into  E&T  components 
during  the  fiscal  year. 

(iv)  Estimate  the  number  of  Afi AWDs 
(able-bodied  adult  without  dependents) 
in  the  State  during  the  fiscal  year. 
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(v)  Estimate  the  number  of  ABAWDs 
in  both  waived  and  imwaived  area  of 
the  State  diiring  the  fiscal  year. 

(vi)  Estimate  the  average  monthly 
number  of  ABAWDs  included  in  the 
State's  15  percent  exemption  allowance, 
along  with  a  discussion  of  how  the  State 
intends  to  apply  the  exemption. 

(vii)  Estimate  the  number  of 
qualifying  education/training  and 
workfare  opportimities  for  ABAWDS  the 
State  will  create  durina  the  fiscal  year. 
(d)  Vocational  Rehabilitation: 
(i)  Assess  the  needs  of  individuals 
with  disabilities  in  the  State, 
particularly  the  vocational  rehabilitation 
needs  of  individuals  with  the  most 
significant  disabilities  (including  their 
need  for  supported  employment 
services),  individuals  with  disabilities 
who  have  been  imserved  or  under- 
served  by  the  vocational  rehabilitation 
program,  and  individuals  with 
disabilities  served  through  other 
components  of  the  statewide  workforce 
investment  system.  (§  101(a)(15)(A)(i)(I- 
ffl)  and  S  625(b)(2)) 

(ii)  Include  State  estimates  of  the 
nimiber  of  individuals  in  the  State  who 
are  eligible  for  services  under  title  I  of 
the  Rehabilitation  Act,  the  number  of 
such  individuals  who  will  receive 
services  provided  with  funds  provided 
under  part  B  of  title  I  and  imder  part  B 
of  title  VI  (including,  if  the  designated 
State  agency  uses  an  order  of  selection, 
estimates  of  the  nimiber  of  individuals 
to  be  served  under  each  priority 
category  within  the  order),  and  the  costs 
of  the  services  provided  (including,  if 
the  designated  State  agency  uses  an 
order  of  selection,  the  service  costs  for 
each  priority  category  within  the  order.) 
(§101(a){15)(B)) 

(iii)  Provide  an  assessment  of  the  need 
to  establish,  develop,  or  improve 
commimity  rehabilitation  programs 
within  the  State.  (§  101(a)(15)(A)(ii)) 
(e)  CDBG: 

(i)  Describe  the  State's  estimated 
housing  needs  projected  for  the 
ens\iring  five-year  period.  (§  91.305(a)) 
(ii)  Estimate  the  number  and  type  of 
families  in  need  of  housing  assistance 
for  extremely  low  income,  low-income, 
moderate-income,  and  middle-income 
families,  for  persons  with  HIV/ AIDS  and 
their  fomilies.  and  for  persons  with 
disabilities.  Include  a  discussion  of  the 
cost  burden  and  severe  cost  burden, 
overcrowding,  and  substandard  housing 
conditions  being  experienced  by  the 
renters  and  owners  compared  to  the 
State  as  a  whole.  (§  91.30S(b)(l)  and 
§  91.205(d)(2)) 

(iii)  Estimate  the  needs  of  any  racial 
or  ethnic  group  in  the  above  mentioned 
income  categories,  if  they  have  are 
disproportionately  in  greater  need. 


(Disproportionately  greater  need  exists 
when  the  percentage  of  persons  in  a 
category  of  need  is  at  least  10  percentage 
points  higher  that  the  percentage  of 
persons  in  the  category  as  a  whole.) 
(§  91.305(b)(2)) 

(iv)  Describe  the  nature  and  extent  of 
homelessness  within  the  State, 
including  a  narrative  description  of  the 
nature  and  extent  homelessness  by 
racial  and  ethnic  group,  as  well  as  the 
need  for  facilities  and  services  for  the 
homeless  (§  91.305(c)) 

(v)  Estimate  the  nxunber  of  housing 
units  within  the  State  that  are  occupied 
by  low-income  families  or  moderate- 
income  families  that  contain  lead-based 
paint  hazards,  as  defined  in  part  91.1. 
(§  91.305(e)) 

(vi)  Describe  the  State's  priority  non- 
housing  community  development  needs 
that  affect  more  than  one  unit  of  general 
local  government  and  involve  activities 
typically  funded  by  the  State  under  the 
CDBG  program.  (§  91.315(e)(1)) 
(vii)  Describe  the  significant 
characteristics  of  the  State's  housing 
markets.  (§  91.310(a)) 

(viii)  Provide  a  brief  inventory  of 
facilities  and  services  that  meet  the 
needs  for  emergency  shelter  and 
transitional  housing  needs  of  homeless 
persons  within  the  State.  (§  91.310(b)) 
(f)  Public  Housing: 
(i)  Assess  the  housing  needs  of  low 
income  and  very  low  income  families  in 
the  jurisdiction  of  the  public  housing 
agency  during  the  five  fiscal  yeara 
immediately  following  the  date  on 
which  the  plan  is  submitted.  (§  5A(a)(l). 
(d)(1)) 

(ii)  Describe  the  need  for  measures  to 
ensure  the  safety  of  public  housing 
residents  and  for  crime  prevention 
measures.  (§5A(d)(13)(C)) 

2.  Describe  the  key  trends  that  are 
expected  to  shape  the  economic 
environment  of  the  State  during  the  next 
five  years.  Which  industries  are 
expected  to  grow?  Which  will  contract? 
What  are  the  workforce  and  economic 
development  needs  of  the  State? 
Identify  the  implications  of  these  trends 
in  terms  of  overall  availability  of  current 
and  projected  employment 
opportunities  by  occupation,  and  for 
each  of  your  customer  segments,  the  job 
skills  necessary  in  key  occupations. 
Also  describe  how  the  program  services 
provided  relate  to  State  and  regional 
occupational  opportunities.  (WIA 
§  112(b)(4)  and  Perkins  §  122(c)(15)) 

E.  State  and  Local  Governance 

1.  What  is  the  organization,  structure 
and  role/function  of  each  State  and  local 
entity  that  will  govern  the  activities  of 
the  imified  plan? 


In  answering  the  above  question,  if 
your  imified  plan  includes: 

(a)  Perkins  m,  describe  the 
procedures  in  place  to  develop  the 
memoranda  of  imderstanding  outlined 
in  §  121(c)  of  the  Workforce  Investment 
Act  of  1998  concerning  the  provision  of 
services  only  for  postsecondary  students 
and  school  dropouts.  (§  122(c)(21)) 

(b)  WIA  Title  and  Wagner-Peyser  Act 
and/or  Veterans  ProgFoms: 

(i)  Describe  the  State  Workforce 
Investment  Board,  or  the  authorized 
alternative  entity  including  a 
description  of  the  manner  in  which  the 
Board  collaborated  on  the  State  plan. 
(WIA  §  112(b)(1)  and  §  111(e)) 

(ii)  Describe  the  State-imposed 
requirements  for  the  statewide 
workforce  investment  system. 
(§  112(b)(2))  ^  .    .  J 

(iii)  Identify  the  local  areas  designated 
in  the  State  and  include  a  description  of 
the  process  used  for  the  designation  of 
such  areas.  (§11 2(b)(5)) 

(iv)  Describe  the  appeals  process 
referred  to  in  §  116(a)(5).  (§  112(b)(15)) 

(v)  Identify  the  criteria  the  State  has 
established  to  be  used  by  the  chief 
elected  officials  in  the  local  areas  for  the 
appointment  of  local  Board  members 
and  estabUshment  of  youth  councils 
based  on  the  requirements  of  §  117. 
(WIA  S  112(b)(6))  ^    ^ 

(vi)  Identify  the  circumstances  which 
constitute  a  conflict  of  interest  for  any 
State  or  State  Board  and  Local  Boards 
member,  including  voting  on  any  matter 
regarding  the  provision  of  service  by 
that  member  or  the  entity  that  s/he 
represents,  and  any  matter  that  would 
provide  a  financial  benefit  to  that 
member  or  his  or  her  immediate  family. 

(Sll2(b)(13))  J        .u   ,      1 

(vii)  Describe  the  procedures  the  local 
boards  will  use  to  identify  eligible 
providere  of  training  services  for  the 
Adult  and  Dislocated  worker  programs 
(other  than  on-the-job  training  or 
customized  training) 
(§112(b)(17)(A)(iii)) 

(viii)  Describe  how  the  locally 
operated  ITA  system  will  Le  managed  in 
the  State  to  maximize  usage,  select 
services  providere,  and  improve  the 
performance  information  on  training 
providere.  (§112(b)(14). 
112(b)(17)(A)(iii)) 

(ix)  Identify  the  criteria  to  be  used  by 
local  boards  in  awarding  grants  for 
youth  activities,  including  criteria  that 
the  Governor  and  local  boards  will  use 
to  identify  efiisctive  and  ine%ctive 
youth  activities  and  providere  of  such 
activities.  (§112(b)(18)(B)) 

(x)  Describe  the  competitive  and  non- 
competitive processes  that  will  be  used 
at  the  State  level  to  award  grants  and 
contracts  for  activities  imder  Title  I  of 
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WIA,  including  how  potential  bidders 
are  being  made  aware  of  the  availability 
of  giants  and  contracts.  (§  112(b)(16)) 

(xi)  Include  a  description  of  the 
process  by  which  these  entities  were 
created. 

(c)  Vocational  Rehabilitation, 
designate  a  State  agency  as  the  sole 
State  agency  to  administer  the  plan,  or 
to  supervise  the  administration  of  the 
plan  by  a  local  agency,  in  accordance 
with  §  101(a)(2)(A).  (§  101(a)(2)(A)) 

(d)  TANF,  describe  the  objective 
criteria  for  the  delivery  of  benefits  and 
the  determination  of  eligibility  and  for 
fair  and  equitable  treatment,  including 
an  explanation  of  how  the  State  will 
provide  opportimities  for  recipients 
who  have  been  adversely  affected  to  be 
heard  in  a  State  administrative  or  appeal 
process.  (§402(a)(l)(B)(iii)) 

(e)  Welfare-to-Work,  provide  a 
description  of  the  implementation  of 
this  program  by  PICs  (or  Local  Boards) 
across  the  State,  including  the  roles  and 
responsibilities  of  the  State  WtW 
Administrative  Agency  and  the  TANF 
agency;  a  list  of  the  substate  areas  and 
the  local  entities  responsible  for 
program  administration;  and  the 
program's  implementation  target  dates. 

(f)  CDBG: 

(i)  Describe  the  State's  procedures  for 
handling  complaints  from  citizens 
related  to  the  plan,  amendments  and 
performance  report.  (§  91.115(h)) 

(ii)  Explain  whether  the  cost  of 
housing  or  the  incentives  to  develop, 
maintain,  or  improve  affordable  housing 
in  the  State  are  affected  by  its  policies, 
including  tax  policies,  afi^ecting  land 
and  other  property,  land  use  controls, 
zoning  ordinance,  building  codes,  fees 
and  charges,  growth  limits,  and  policies 
that  aHiect  the  return  on  residential 
investment.  (§gi.310(d)) 

(iii)  Describe  the  State's  strategy  to 
remove  its  policies  that  serve  as  barriers 
to  affordable  housing.  (§  91.315(f)) 

(iv)  Explain  the  institutional 
structiue,  including  private  industry, 
non-profit  organizations,  and  public 
institutions,  through  which  the  State 
will  carry  out  its  housing  and 
community  development  plan,  assessing 
the  strengdis  and  gaps  in  that  delivery 
system.  (§91.315(i)) 

(g)  Public  Housing: 

(i)  Provide  a  statement  of  the 
grievance  procedures  of  the  public 
housing  agency.  (§  5A(d)(6)) 

(ii)  I^vide  a  statement  of  how  the 
agency  will  cany  out  its  asset 
management  functions  with  respect  to 
the  public  housing  inventory  of  the 
agency,  including  how  the  agency  will 
plan  for  the  long-term  operating,  capital 
investment,  and  rehabilitation. 


modernization,  disposition,  and  other 
needs  for  such  inventory.  (§  5A(d)(17)) 

(iii)  Provide  a  statement  of  the  rules, 
standards,  and  policies,  of  the  public 
housing  agency,  governing  maintenance 
and  management  of  housing  owned, 
assisted,  or  operated,  by  the  public 
housing  agency  and  management  of  the 
public  housing  agency  and  programs  of 
the  public  housing  agency.  (§  5A(d)(5)) 

(iv)  Provide  the  requirements  of  the 
agency  relating  to  pet  ownership  in 
public  housing.  (§  5A(d)(14)) 

F.  Funding 

1.  What  criteria  will  the  State  use, 
consistent  with  each  program's 
authorizing  law,  to  allocate  funds  for 
each  of  the  programs  included  in  the 
unified  plan?  Describe  how  the  State 
vtrill  use  funds  the  State  receives  to 
leverage  other  Federal,  State,  local,  and 
private  resources,  in  order  to  maximize 
the  effectiveness  of  such  resources,  and 
to  expand  the  participation  of  business, 
employees,  and  individuals  in  the 
statewide  workforce  investment  system. 
(WIA§112(b)(10)) 

In  answering  the  above  question,  if 
your  unified  plan  includes: 

(a)  Perkins  HI: 

(i)  describe  the  criteria  that  you  will 
use  in  approving  applications  by 
eligible  recipients  for  funds  under 
Perkins  III.  (§  122(c)(1)(B)) 

(ii)  Describe  how  funds  received 
through  the  allotment  made  under 
section  111  will  be  allocated  among 
secondary  school  vocational  and 
technical  education,  or  postsecondary 
and  adult  vocational  and  technical 
education,  or  both,  including  the 
rationale  for  such  allocation. 
(§  122(c)(4)(A)) 

(iii)  Describe  how  funds  received 
through  the  allotment  made  imder 
section  111  will  be  allocated  among 
consortia  which  will  be  formed  among 
secondary  schools  and  eligible 
institutions,  and  how  funds  will  be 
allocated  among  the  members  of  the 
consortia,  including  the  rationale  for 
such  allocation.  (§  122(c)(4)(B)) 

(iv)  If  you  decide  to  develop  an 
alternative  allocation  formula  under  the 
authority  of  sections  131(c)  and/or 
132(b),  submit  the  proposed  formula 
and  supporting  docimientation  to  the 
Secretary  of  Education  for  approval 
prior  to  the  submission  of  your  State 
plan  or  as  a  part  of  the  State  imified 
plan.  (§  131(c)  and  §  132(b)) 

(b)  Tech-Prep,  describe  how  you  will 
award  tech-prep  funds  in  accordance 
with  the  requirements  of  §  204(a)  and 

§  205  of  Perkins  III,  including  whether 
grants  will  be  awarded  on  a  competitive 
basis  or  on  the  basis  of  a  formula 
determined  by  the  State. 


(c)  WIA  Title  I  and  Wagner-Peyser  Act 
and/or  Veterans  Programs: 

(i)  Describe  the  m^ods  and  factors 
the  State  will  use  in  distributing  funds 
to  local  areas  for  youth  activities  and 
adult  employment  and  training 
activities  under  sections  128(b)(3)(B) 
and  133(b)(3)(B)  including  a  description 
of  how  the  individuals  and  entities 
represented  on  the  State  board  were 
involved  in  determining  such  methods 
and  factors  of  distribution  and  how  the 
State  consulted  with  chief  elected 
officials  in  local  areas  throughout  the 
State  in  determining  such  distributions. 
(§112(b)(12)(A)) 

(ii)  Describe  the  assistance  available 
to  employers  and  dislocated  workers, 
particularly  how  your  state  determines 
what  assistance  is  required  based  on  the 
type  of  lay-off,  and  the  early 
intervention  strategies  undertaken  to 
ensure  that  dislocated  workers  who 
need  intensive  or  training  services 
(including  those  individuals  with 
multiple  barriers  to  employment  and 
training)  are  identified  and  receive 
needed  services  as  early  as  possible. 

(iii)  Identify  the  State  dislocated 
worker  unit  which  will  be  responsible 
lor  carrying  out  rapid  response  activities 
and  how  the  State  will  provide  such 
assistance  in  collaboration  with  the 
local  Board  and  chief  elected  officials, 
economic  development  agencies,  etc. 

(iv)  Describe  the  formula  prescribed 
by  the  Governor  for  the  allocation  of 
funds  to  local  areas  for  dislocated 
workers  in  Employment  and  Training 
activities.  (§112(b)(12)(C)) 

(v)  Describe,  in  detail,  the  plans 
required  under  Section  8  of  the  Wagner- 
Peyser  Act  which  will  be  carried  out  by 
the  State.  (§112(7)) 

(vi)  Describe  the  guidelines,  if  any, 
the  State  has  established  for  Local 
Boards  regarding  priority  when  adult 
funds  have  been  determined  to  be 
limited.  (§  112(b)(17(A)(iv)  and 
134(d)(4)(E)) 

(d)  Adult  Education  and  Family 
Literacy: 

(i)  Describe  how  the  eUgible  agency 
will  fund  local  activities  in  accordance 
with  the  considerations  described  in 
§  231(e)  and  the  other  requirements  of 
Title  n  of  WL\.(§  224(b)) 

(ii)  Describe  the  process  to  show  that 
public  notice  was  given  of  the 
availability  of  Federal  funds  to  eligible 
recipients  and  the  procedures  for 
submitting  applications  to  the  State, 
including  approximate  time  frames  for 
the  notice  and  receipt  of  applications. 
(S  231(c)) 

(iii)  Describe  how  the  eligible  agency 
will  use  funds  made  available  imder 
Section  222(a)(2)  for  State  leadership 
activities.  (§  223(a)) 
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(iv)  Describe  the  steps  the  eligible 
agency  will  take  to  ensure  direct  and 
equitable  access,  as  required  in  section 
231(c).  (§224(b)(12)) 

(e)  Food  Stamp  Employment  S- 
Training: 

(i)  Estimate  the  total  cost  of  the  State's 
EAT  program  and  identify  the  source  of 
funds  according  to  the  format  for  Table 
5,  Planned  Fiscal  Year  Ck)sts,  contained 
in  the  most  current  release  of  "The 
Handbook  on  Preparing  State  Plans  for 
Food  Stamp  Employment  and  Training 
Programs." 

(ii)  Acknowledge  that  the  State  will 
spend  at  least  80  percent  of  its  total  100 
percent  Federal  E&T  grant  to  create 
qualifying  work  opportunities  to  permit 
ABAWDs  to  remain  eligible  for  food 
stamps. 

(iiij  Indicate,  if  applicable,  whether 
the  State  agency  intends  to  spend  at 
least  as  much  as  it  spent  of  its  own 
funds  in  FY  96  for  E&T  and  optional 
workfare  administration  to  receive  the 
additional  100  percent  Federal 
allocations  provided  for  in  the  Balanced 
Budest  Act  of  1997. 

(iv)  Describe  both  the  expected 
sources  and  the  status  of  State  agency 
funding  for  participant  reimbursement. 

(f)  Weifan-to-Work,  describe  the 
State's  plans  for  the  expenditure,  uses 
and  goals  of  the  15%  funds. 

(g)  TASF,  indicate  the  name,  address, 
and  EIN  number  of  the  TANF 
administering  agency  and  estimate  for 
each  quarter  of  the  fiscal  year  by 
percentage  the  amount  of  TANF  grant 
that  it  wishes  to  receive. 

(h)  Vocational  Rehabilitation: 

(i)  Describe  how  the  St0te  vidll  utilize 
funds  reserved  for  the  development  and 
implementation  of  innovative 
approaches  to  expand  and  improve  the 
provision  of  vocational  rehabilitation 
services  to  individuals  with  disabilities 
imder  the  State  plan,  particularly 
individtials  with  the  most  significant 
disabiUties.  (§  101(a)(18)(B)) 

(ii)  Describe  the  quality,  scope,  and 
extent  of  supported  employment 
services  authorized  under  the  Act  to  be 
provided  to  individuals  who  are  eligible 
under  the  Act  to  receive  the  services. 
(S  625(b)(3)) 

(iii)  In  the  event  that  vocational 
rehabilitation  services  cannot  be 
provided  to  all  eligible  individuals  with 
disabilities  in  the  State  who  apply  for 
services,  indicate  the  order  to  he 
followed  in  selecting  eligible 
individuals  to  be  provided  vocational 
rehabilitation  services  and  provide  the 
justification  for  the  order. 
(§101(a)(5)(AHB)) 

(i)  CDBG: 

(i)  Indicate  the  general  priorities  for 
allocating  investment  and  direct 


assistance  geographically  within  the 
State  and  among  priority  needs  during 
the  ensuing  program  year. 
(§  91.315(a)(1)  and  §  91.320(d)) 

(ii)  Indicate  how  the  characteristics  of 
the  housing  market  will  influence  the 
use  of  funds  made  available  for  rental 
assistance,  production  of  new  imits, 
rehabilitation  of  old  imits  or  acquisition 
of  existing  units.  (§  91.315(b)(2)) 

(iii)  Describe  the  Federal  resources 
expected  to  be  available  to  address  the 
priority  needs  and  specific  objectives 
identified  in  the  strategic  plan,  in 
accordance  with  §  91.315. 
(§  91.320(b)(1)) 

(iv)  Indicate  the  resources  from 
private  and  non-Federal  public  sources 
that  are  reasonably  expected  to  be  made 
available  to  address  the  needs  in  the 
plan,  including  how  Federal  funds  will 
leverage  those  additional  resources  such 
as  how  matching  requirements  of  the 
HUD  programs  will  be  satisfied. 
(§  91.320(b)(2)) 

(v)  Describe  the  State's  method  for 
selecting  and  distributing  funds  to  local 
governments  and  nonprofit 
organizations  to  carry  out  activities 
including  the  relative  importance  of  the 
criteria  and  how  all  CDBG  resources 
will  be  allocated  among  all  funding 
categories  and  the  threshold  factors  and 
grant  size  limits  that  are  to  be  applied. 
(§  91.320(g)(1),  (c)) 
(j)  Public  Housing: 
(i)  Provide  a  statement  of  financial 
resources  available  to  the  agency. 
(§5A(d)(2)) 

(ii)  Provide  the  results  of  the  most 
recent  fiscal  year  audit  of  the  Public 
Housing  Authority  under  section  5(h)(2) 
(H.R.4194).(S5A(d)(16)) 

(k)  CSBG.  describe  how  the  State 
intends  to  use  discretionary  funds  made 
available  from  the  remainder  of  the 
grant  or  allotment  described  in 
§  675C(b),  including  a  description  of 
how  the  local  entity  wrill  use  the  funds 
to  support  innovative  commimity  and 
neighborhood-based  initiatives. 

G.  Activities  To  Be  Funded 

1.  For  each  of  the  programs  in  your 
unified  plan,  provide  a  general 
description  of  the  activities  the  State 
will  pursue  using  the  relevant  funding. 

In  answering  the  above  question,  if 
your  unified  plan  includes: 

(a)  Perkins  01: 

(i)  Describe  the  vocational  and 
teclmical  education  activities  to  be 
assisted  that  are  designed  to  meet  or 
exceed  the  State  adjusted  leveb  of 
performance.  (§  122(c)(1)) 

(ii)  Describe  the  secondary  and 
postsecondary  vocational  and  technical 
education  programs  to  be  carried  out, 
including  programs  that  will  be  carried 


out  by  the  eligible  agency  to  develop, 
improve,  and  expand  access  to  quality, 
state-of-tiie-art  technology  in  vocational 
and  technical  education  programs. 
(§  122(c)(1)(A)) 

(iii)  Describe  how  funds  will  be  used 
to  improve  or  develop  new  vocational 
and  technical  education  courses  and 
effectively  link  secondary  and 
postsecondary  education.  (§  122(c)(1)(D) 
and  §  122(c)(19)) 

(iv)  Describe  how  you  will  improve 
the  academic  and  technical  skills  of 
students  participating  in  vocational  and 
technical  education  programs,  including 
strengthening  the  academic,  and 
vocational  and  technical,  components  of 
vocational  and  technical  education 
programs  through  the  integration  of 
academics  with  vocational  and 
technical  education  to  (1)  Ensure 
learning  in  the  core  academic 
vocational  and  technical  subjects;  (2) 
Provide  students  with  strong  experience 
in,  and  understanding  of.  all  aspects  of 
an  industry;  and  (3)  Prepare  students  for 
opportimities  in  post-secondary 
education  or  entry  into  high  skill  and 
high  wage  jobs  in  current  and  emerging 
occupations.  (§  122(c)(1)(C)  and  (5)(A)) 

(v)  Describe  how  you  will  ensure  that 
students  who  participate  in  such 
vocational  and  technical  education 
programs  are  taught  to  the  same 
challenging  academic  proficiencies  as 
are  tau^t  to  all  other  students. 
(S  122(c)(5)(B))  ,   ,       ,    , 

(b)  Tech-Prep,  describe  how  funds 
will  be  used  in  accordance  with  the 
requirements  of  §  204(c). 

(c)  WIA  Title  I  and  Wagner-Peyser  Act 
and/or  Vetemns  Programs,: 

(i)  Describe  how  Wagner-Peyser  Act 
funds  vnll  provide  a  statewide  capacity 
for  a  three-tiered  labor  exchange  service 
strategy  that  includes:  (1)  Self-service; 
(2)  Facilitated  self-help  service;  and  (3) 
Staff-assisted  service. 

(ii)  Describe  your  State's  strategies  to 
ensure  that  Wagner-Peyser  Act-fimded 
services  will  be  delivered  by  public 
merit  staff  employees  including 
identification  of  the  State  agency 
responsible  for  Wagner-Peyser  Act 
funds  and  their  distribution,  and 
identification  of  the  public  merit-staff 
agency  responsible  for  the  delivery  of 
services  in  each  workforce  investment 
area. 

(iii)  Describe  how  your  State  will 
ensure  that  veterans  receive  priority  in 
the  One-Stop  system  for  labor  exchange 
services. 

(iv)  Describe  the  types  of  employment 
and  training  activities  that  will  be 
carried  out  with  the  adult  and 
dislocated  worker  funds  received  by  the 
State  through  the  allotments  tmder 
Section  132.  How  will  the  State 
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maximize  customer  choice  in  the 
selection  of  training  activities? 
(§112(b)(17)(A)(i)) 

(v)  Define  the  sixth  youth  eligibility 
criterion  at  §  101(13)(C)(vi).  if  this 
responsibility  was  not  delegated  to  local 
Boards.  (§112(b)(18)(A)) 

(vi)  Describe  the  assistance  available 
to  employers  and  dislocated  v^orkers, 
particularly  how  your  State  determines 
what  assistance  is  required  based  on  the 
type  of  lay-off,  and  the  early 
intervention  strategies  to  ensure  that 
dislocated  workers  who  need  intensive 
or  training  services  (including  those 
individuals  with  multiple  barriers  to 
employment  and  training)  are  identified 
as  early  as  possible.  Additionally, 
identify  the  State  dislocated  worker  unit 
which  will  be  responsible  for  carrying 
out  the  rapid  response  activities. 
(§112(b)(17)A)(ii)) 

(vii)  Describe  your  State's  strategy'  for 
providing  comprehensive  services  to 
eligible  youth,  including  any 
coordination  with  foster  care,  education, 
welfare  and  other  relevant  resources. 
(Sll2(b)(18)) 

(viii)  Describe  the  strategies  to  assist 
youth  who  have  special  needs  or 
significant  barriers  to  employment, 
including  those  who  are  deficient  in 
basic  literacy  skills,  school  drop-outs, 
offianders,  pregnant,  parenting, 
homeless,  foster  children,  runaways  or 
have  disabilities.  (§  112(b)(18)) 

(ix)  Describe  how  coordination  with 
Job  Corps,  youth  opportunity  grants, 
and  other  youth  programs  will  occur. 
(§1120))(18)) 

(d)  Adult  Education  and  Family 
Literacy,  describe  the  Adult  Education 
and  Family  Literacy  activities  the  State 
will  provide  within  the  following 
categories:  (§  224(b)(2),  §  231(b)) 

•  Adult  Education  and  Literacy 
services,  including  workplace  literacy 
services 

•  Family  literacy  services 

•  English  literacy  programs 

(e)  Food  Stamp  Employment  & 
Training: 

(i)  Describe  the  components  of  the 
State's  E&T  program. 

(ii)  Discuss  the  weekly/monthly  hours 
of  participation  required  of  each 
program  component. 

(iii)  Describe  planned  combinations  of 
components  to  meet  the  statutory 
requirement  of  20  hours  of  participation 
per  week  to  qualify  as  a  work  program 
forABAWDS. 

(f)  TANF.  outline  how  the  State 
intends  to: 

(i)  Conduct  a  program,  designed  to 
serve  all  political  subdivisions  in  the 
State  (not  necessarily  in  a  uniform 
manner),  that  provides  assistance  to 


needy  families  with  (or  expecting) 
children  and  provides  parents  with  job 
preparation,  work,  and  support  services 
to  enable  them  to  leave  the  program  and 
become  self-sufficient.  (§  402(a)(l}{A)(i)) 

(ii)  Require  a  parent  or  caretaker 
receiving  assistance  under  the  program 
to  engage  in  work  (as  defined  by  the 
State)  once  the  State  determines  the 
parent  or  caretaker  is  ready  to  engage  in 
work,  or  once  the  parent  or  caretaker 
has  received  assistance  under  the 
program  for  24  months  (whether  or  not 
consecutive.)  whichever  is  earlier, 
consistent  with  section  407(e)(2). 
(§402(a)(l)(A)(ii)) 

(iii)  Ensure  that  parents  and   . 
caretakers  receiving  assistance  under 
the  program  engage  in  work  activities  in 
accordance  with  section  407. 
(§402(a)(l)(A)(iii)) 

(iv)  Take  such  reasonable  steps  as 
deemed  necessary  to  restrict  the  use  and 
disclosure  of  information  about 
individuals  and  families  receiving 
assistance  under  the  program 
attributable  to  funds  provided  by  the 
Federal  government.  (§  402(a)(l)(A)(iv)) 

(g)  Welfare-to-Work,  describe  State 
and  local  strategies  regarding: 

(i)  The  employment  activities  that  are 
planned  under  Uiis  grant. 

(ii)  The  utilization  of  contracts  with 
public  and  private  providers  of  job 
readiness,  placement  and  post- 
employment  services;  job  vouchers  for 
placement,  readiness,  and  post- 
employment  services;  job  retention,  or 
support  services,  if  not  otherwise 
available  to  the  individual  participants 
receiving  WtW  services,  that  are 
planned  imder  this  grant. 

(h)  SCSEP,  provide  a  description  of 
each  project  function  or  activity  and 
how  the  applicant  will  implement  the 
project.  The  following  activities  should 
be  discussed  separately:  (§  3(A)) 

•  Recruitment  and  selection  of  enrollees 

•  Continued  eligibility  for  enrollment  in 
the  SCSEP 

•  Physical  examinations 

•  Orientations 

•  Assessment 

•  Individual  development  plan  (IDP) 

•  Placement  into  subsidized 
employment 

•  Training  during  community  service 
employment  and  for  other 
employment 

•  Supportive  services 

•  Enrollee  transportation 

•  Placement  into  unsubsidized 
employment 

•  Maximum  duration  of  enrollment 

•  IDP  related  terminations 

•  Enrollee  complaint  resolution 

•  Over-enrollment 
(i)  CDBG: 


(i)  Describe  the  basis  for  assigning  the 
priority  given  to  each  category  of 
priority  needs.  The  basis  for  assigning 
relative  priority  to  each  category  of 
priority  need  shall  state  how  the 
analysis  of  the  housing  market  and  the 
severity  of  housing  problems  and  needs 
of  extremely  low-income,  low-income, 
and  moderate-income  renters  and 
owners.  (§  91.315(a)(2)  and  (b)(1)) 

(ii)  Describe  the  State's  strategy  for  the 
following: 

•  Helping  low-income  families  avoid 
becoming  homeless  (§  91.315(c)) 

•  Reaching  out  to  homeless  persons  and 
assessing  their  individual  needs 

•  Addressing  the  emergency  shelter  and 
transitional  housing  needs  of 
homeless  persons 

•  Helping  homeless  persons  make  the 
transition  to  permanent  housing  and 
independent  living 

•  Addressing  obstacles  to  meeting 
underserved  needs  (§  91.320(f)) 

•  Fostering  and  maintaining  affordable 
housing 

•  Removing  barriers  to  affordable 
housing 

•  Evaluating  and  reducing  lead-based 
paint  hazards 

•  Reducing  the  number  of  poverty  level 
families  <; 

•  Developing  institutional  structure 

•  Enhancing  coordination  between 
public  and  private  housing  and  social 
service  agencies 

•  Fostering  public  housing  resident 
initiatives 

•  Encouraging  public  housing  residents 
to  become  more  involved  in 
management  and  participate  in 
homeownership.  (§91.315(1)) 

(iii)  HOME  (§  92.320(g)(2): 

•  Describe  other  forms  of  investment 
that  are  not  described  in  §  92.205(b)  of 
the  subtitle. 

•  If  the  State  intends  to  use  HOME 
funds  for  homebuyers  or  to  refinance 
existing  debt  secured  by  multifamily 
housing  that  is  being  rehabilitated,  it 
must  state  the  guidelines  for  resale  or 
recapture  as  required  in  §  92.254  of 
the  subtitle  or  it  must  state  its 
refinancing  guidelines  required  under 
24  CFR  92.206(b). 

•  State  whether  the  new  investment  is 
being  made  to  maintain  current 
affordable  units,  create  additional 
affordable  units,  or  both. 

•  Specify  the  required  period  of 
affordability.  whether  it  is  the 
minimum  15  years  or  longer. 

•  Specify  whether  the  invest  of  HOME 
funds  may  be  jurisdiction-wide  or 
limited  to  a  specific  geographic  area 

•  State  the  process  for  awarding  grants 
to  State  recipients  and  a  description 
of  how  the  State  intends  to  make  its 
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allocation  available  to  units  of  local 

government  and  nonprofit 

organizations. 

(j)  Public  Housing: 

(i)  Describe  the  policies  governing 
eligibility,  selection,  admissions 
(including  any  preferences,)  before 
assignment  andU)ccupancy  of  families 
with  respect  to  public  housing  dwelling 
units  and  housing  assistance  under 
section  8(o),  including  the  procedures 
for  maintaining  waiting  lists  for 
admissions  to  public  housing  projects 
and  the  admissions  policy  imder  section 
16(a)(3)(B)  for  deconcentration  of  lower- 
income  famiUes.  (§  5A(d)(3)(A-B)) 

(ii)  Provide  a  statement  of  the  policies 
of  the  public  housing  agenc)'  governing 
rents  charged  for  public  housing 
dwelling  units  and  rental  contributions 
of  fomilies  assisted  under  section  8(o). 

(85A(d)(4))  ,.,»..  K 

(iii)  Describe  any  hou^mg  for  which 
the  PHA  will  apply  for  demolition  of 
disposition  under  section  18  (H.R.  4194) 
and  a  timetable  for  the  demolition  or 
disposition.  ($5A(d)(8)) 

(iv)  Describe  the  building  that  the 
PHA  will  convert  to  tenant-besed 
assistance  imder  section  33  or  section 
22.(§5A(d)(10)) 

(v)  Describe  any  homeownership 
programs  of  the  agency  under  section 
8(y)  or  section  32.  (§  5A(d)(ll)) 

(vi)  describe  any  activities  conducted 
to  ensure  the  safety  of  public  housing 
residents  and  for  crime  prevention 
measures  ($5A(d)(13)(C)) 

(vii)  In  terms  of  Community  Service 
and  Self  Siifficiency,  describe 
— ^Any  programs  relating  to  services  and 
amenities  provided  or  offered  to 
assisted  femilies; 
—Any  policies  or  programs  of  the 
public  housing  agency  for  the 
enhancement  of  the  economic  and 
social  self  sufficiency  of  assisted 
fomilies; 
—How  the  pubUc  housing  agency  will 
comply  with  the  reqiiirements  of 
subsections  (c)  and  (d)  of  Section  12 
(relating  to  community  service  and 
treatment  of  income  dbanges  resulting 
from  welfare  program  requirements). 
(85A(d)(12)) 

(k)  CSBG,  explain  how  the  activities 
funded  will: 

(i)  Remove  obstacles  and  solve 
problems  that  block  the  achievement  of 
self-sufficiency,  including  those  families 
and  individuals  who  are  attempting  to 
transition  off  a  State  program  carried  out 
under  part  A  of  Title  IV  of  the  Social 
Security  Act. 

(ii)  Secure  and  retain  meaningful 
employment. 

(iii)  Attain  an  adequate  education, 
with  particular  attention  toward 


improving  literacy  skills  of  the  low- 
income  families  in  the  communities 
involved,  which  may  include  carrying 
out  family  literacy  initiatives. 

(iv)  Maike  better  use  of  available 
income. 

(v)  Obtain  and  maintain  adequate 
housing  and  a  suitable  living 
environment. 

(vi)  Obtain  emergency  assistance 
through  loans,  grants,  or  other  means  to 
meet  immediate  and  urgent  family  and 
individual  needs. 

(vii)  Achieve  greater  participation  in 
the  affairs  of  the  commxmities  involved, 
including  the  development  of  public 
and  private  grassroots  partnerships  with 
local  law  enforcement  agencies,  local 
housing  authorities,  private  foimdation, 
and  other  public  and  private  partners. 

(viii)  Create  youth  development 
programs  that  support  the  primary  role 
of  the  family,  give  priority  to  the 
prevention  of  youth  problems  and 
crime,  and  promote  increased 
community  coordination  and 
collaboration  in  meeting  the  needs  of 
youth,  and  support  development  and 
expansion  of  innovative  community- 
based  youth  development  programs  that 
have  demonstrated  success  in 
preventing  or  reducing  youth  crime. 

(ix)  Provide  supplies,  services, 
nutritious  foods,  and  related  services,  as 
may  be  necessary  to  coimteract 
conditions  of  starvation  and 
malnutrition  among  low-income 
individuals. 

H.  Coordination  and  Non-Duplication 

1.  Describe  how  your  State  will 
coordinate  and  integrate  the  services 
provided  through  all  of  the  programs 
identified  in  the  unified  plain  in  order  to 
meet  the  needs  of  its  customers,  ensure 
there  is  no  overlap  or  duplication 
among  the  programs,  and  ensure 
coUalwration  with  key  partners  and 
continuous  improvement  of  the 
workforce  investment  system.  (States 
are  enco\iraged  to  address  several 
coordination  requirements  in  a  single 
narrative,  if  possible.) 

In  answering  the  above  question,  if 
your  unified  plan  includes: 

(a)  Perkins  III,  describe  coordination 
with  the  following  agencies  or 
programs: 

•  Programs  listed  in  section 
112(b)(8)(A)  of  the  Workforce 
hivestment  Act  of  1998  (§  122(c)(21)) 

•  Other  Federal  education  programs, 
including  any  methods  proposed  for 
joint  planning  (§  122(c)(16)) 

(b)  WIA  Title  I  and  Wagner-Peyser  Act 
and/or  Veterans  Programs: 

(i)  Describe  the  strategies  of  the  State 
to  assure  coordination,  avoid 


duplication  and  improve  operational 
collaboration  of  the  workforce 
investment  activities  among  programs 
outlined  in  Section  112(b)(8)(A)  and 
Section  112(b)(18)(C)&(D)  of  WIA  1998, 
at  both  the  state  and  local  levels  [e.g.. 
joint  activities,  MOUs,  planned  mergers, 
coordinated  policies,  non- 
discrimination obligations,  etc.). 

(ii)  Describe  how  the  State  Board  and 
Agencies  will  eliminate  any  existing 
state-level  barriers  to  coordination. 
(S  112(b)(8)(A)) 

(c)  Adult  Education  and  Family 
Literacy,  describe  how  the  Adult 
Education  and  Family  Literacy  activities 
that  will  be  carried  out  with  any  funds 
received  imder  AEFLA  will  be 
integrated  with  other  adult  education, 
career  development,  and  employment 
and  training  activities  in  the  State  or 
outlying  area  served  by  the  eligible 
agency.  (§224(b)(ll)) 

(d)  Vocational  Rehabilitation: 

(i)  Describe  the  State  agency's  plans 
policies,  and  procedures  for 
coordination  with  the  following 
agencies  or  programs: 

•  Federal,  State  and  local  agencies 
and  programs,  including  programs 
carried  out  by  the  Under  Secretary  for 
Rural  Development  of  the  Department  of 
Agriculture  and  State  use  contracting 
programs  to  the  extent  that  such 
agencies  and  programs  are  not  carrying 
out  activities  through  the  statewide 
workforce  investment  system. 
(§101(a)(ll)(C)) 

•  Education  officials  responsible  for 
the  public  education  of  students  with 
disabilities,  including  a  formal 
interagency  agreement  with  the  State 
educational  agency.  (§  101(a)(ll)(D)) 

•  Private,  non-profit  vocational 
rehabilitation  service  providers  through 
the  establi^iment  of  cooperative 
agreements.  (§101(a)(24)(B)) 

•  Other  State  agencies  and 
appropriate  entities  to  assist  in  the 
provision  of  supported  employment 
services.  {§  625(b)(4)) 

•  Other  public  or  nonprofit  agencies 
or  organizations  within  die  State, 
employers,  natural  supports,  and  other 
entities  with  respect  to  the  provision  of 
extended  services.  (§  625(b)(5)) 

(e)  Unemployment  Insurance. 
summarize  requests  for  any  Federal 
partner  assistance  (primarily  non- 
financial)  that  would  help  the  SESA 
attain  its  goal. 

(f)  Welfare-to-Work,  describe  the 
strategies  of  the  State  and  PICs  (or  State 
Board  and  Local  Boards)  to  prevent 
duplication  of  services  and  promote 
coordination  among  the  following 
agencies  or  programs: 

•  TANF 
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•  JTPA/WIA 

•  One-Stop  centers/employment 
services 

•  Other  employment  and  training 
systems  throughout  the  State 

•  State  Department  of  Transportation 

•  Metropolitan  planning  organizations 

•  Transit  operators 

•  Other  transportation  providers 

•  State  Housing  Finance  Agencies 

•  Public  and  assisted  bousing  providers 
and  agencies  and  other  community- 
based  organizations 

•  Public  and  private  health,  mental 
health  and  service  agencies 

'  •  Vocational  rehabilitation  and  related 

agencies 

(g)  SCSEP,  describe  the  cooperative 
relationships  and  working  linkages  that 
have  been  established  or  will  be 
established  with  the  following 
employment  related  programs  and 
agencies: 

•  JTPA/WIA  (§3(a)(ll)) 

•  One-Stop  Delivery  Centers 

•  Vocational  Rehabilitation 

•  Job  Corps 

•  State  employment  security  agencies 

•  Agencies  administering  Titles  m,  IV 
and  VI  of  the  Older  Americans  Act 
(h)  CSBG,  describe  how  the  State  and 

eligible  entities  will  coordinate 
programs  to  serve  low-income  residents 
with  other  organizations,  including: 

•  Religious  organizations 

•  Charitable  groups 

•  Community  organizations 
(i)CDBG: 

(i)  Describe  how  the  actions  taken  to 
reduce  lead-based  paint  hazards  will  be 
integrated  into  housing  policies  and 
programs.  (§91.315(g]) 

(ii)  Describe  coordination  between 
(§91.315(i))and 

•  Public  and  assisted  housing  providers 

•  Private  and  govenmiental  health, 
mental  health  and  service  agencies 

•  Low-income  Housing  Tax  Credit  and 
the  development  of  affordable 
housing  (§91.315(k)) 

(j)  Public  Housing,  describe 
coordination  with  the  applicable 
comprehensive  housing  affordability 
strategy  (or  any  consoUdated  plan 
incorporating  such  strategy)  for  the 
jurisdiction  in  which  the  public  housing 
agency  is  located.  (§  5A(c)(2)(B)) 

/.  Special  Populations  and  Other  Groups 

1.  Describe  how  your  State  will 
develop  program  strategies,  to  target  and 
serve  special  populations.  States  may 
present  information  about  their  service 
strategies  for  those  special  populations 
that  are  identified  by  multiple  Federal 
programs  as  they  deem  most  appropriate 
and  useful  for  planning  purposes, 


including  by  special  population  or  on  a 
program  by  program  basis. 

In  providing  this  description,  if  your 
unified  plan  includes  any  of  the 
programs  Usted  below,  please  address 
the  following  specific  relevant 
populations: 

(a)  Perkins  HI: 

•  Each  category  of  special 
populations  defined  in  §  3(23)  of 
the  Act.  (§  122(c)(12)) 

•  Students  in  alternative  education 
programs,  if  appropriate 
(§122(c){13)) 

•  Individuals  in  State  correctional 
institutions  (§  122(c)(18)) 

(i)  Describe  how  funds  will  be  used  to 
promote  preparation  for  nontraditional 
training  and  employment.  (§  122(c)(17)) 

(ii)  Describe  how  individuals  who  are 
members  of  special  populations  will  not 
be  discriminated  against  on  the  basis  of 
their  status  as  members  of  special 
populations.  (§  122(c)(8)(B)) 

(b)  WLA  Title  I  and  Wagner-Peyser  Act 

and/or  Veterans  Programs: 

(§112(b)(17)(A)(iv)and 

§112(b)(17)(B)) 

•  Dislocated  workers,  including 
displaced  homemakers 

•  Low-income  individuals,  including 
recipients  of  public  assistance 

•  Individuals  training  for  non- 
traditional  employment 

•  Individuals  with  multiple  barriers 
to  employment  (including  older 

-  individuals,  people  with  limited 
English-sf>eaking  ability,  and 
people  with  disabilities) 

•  Veterans,  including  veterans' 
preferences  under  38  U.S'C. 
Chapters  41  and  42. 

•  The  agricuhural  community  that 
serves  the  migrant  and  seasonal 
farmworker  population 

•  UI  claimants  who  are  identified 
under  Worker  Profiling  and 
Reemployment  Services 

(c)  Adult  Education  and  Family 

Literacy: 

•  Low  income  students 
(§224(b)(10)(A)) 

•  Individuals  with  disabilities 
(§224(b)(10)(B)) 

•  Single  parents  and  displaced 
homemakers  (§  224(b)(10)(C)) 

•  Individuals  with  multiple  barriers 
to  educational  enhancement, 
including  individuals  with  limited 
English  proficiency  (§224(b)(10)(D)) 

•  Criminal  offenders  in  correctional 
institutions  and  other 
institutionahzed  individuals  (§  225) 

(d)  TAA  and  NAFTA-TAA.  describe 
how  rapid  response  and  basic 
readjustment  services  authorized  under 
other  Federal  laws  will  be  provided  to 
trade-impacted  workers. 


(e)  Vocational  Rehabilitation: 

•  Minorities  with  most  significant 
disabilities  (§  21(c)) 

(f)  TANF.  indicate  whether  the  State 

intends  to: 

•  Treat  families  moving  into  the  State 
trom  another  State  differently  than 
other  families  under  the  program, 
and  if  so,  how  the  State  intends  to 
treat  such  families  under  the 
program. 

•  Provide  assistance  under  the 
program  to  individuals  who  are  not 
citizens  of  the  United  States,  and  if 
so,  shall  include  an  overview  of 
such  assistance.  (§  402(a)(l)(B)(i) 
and  (ii)) 

(i)  Outline  how  the  State  intends  to 
conduct  a  program  designed  to  reach 
State  and  local  law  enforcement 
officials,  the  education  system,  and 
relevant  counseling  services,  that 
provides  education  and  trainingon  the 
problem  of  statutory  rape  so  that  teenage 
pregnancy  prevention  programs  may  be 
expanded  in  scope  to  include  men. 
(§401(a)(l)(A)(vi)) 

(g)  SCSEP:  [%3{a)(\)) 

•  Minority  groups 

•  Individuals  with  the  greatest 
economic  need 

•  Individuals  with  poor  employment 
prospects 

(h)CDBG: 
(i)  Estimate  the  number  of  persons 
who  are  not  homeless  but  require 
supportive  housing  including: 
(§  91205(d)(1)) 

•  The  elderly 

•  The  frail  elderly 

•  Persons  with  disabiUties 

•  Persons  with  alcohol  or  other  drug 
addiction 

•  Persons  with  HIV/ AIDS  and  their 
families 

(vii)  Describe  the  facilities  and 
services  that  assist  persons  who  are  not 
homeless  but  who  require  supportive 
housing,  and  programs  for  ensuring  that 
persons  returning  from  mental  and 
physical  health  institutions  receive 
appropriate  supportive  housing. 
(§  91.310(b)) 
a )  CSBG: 

•  Low-income  families 

•  Families  and  individuals  receiving 
assistance  under  part  A  of  Title  IV 
of  the  Social  Security  Act  (42  U.S.C. 
601  et  seq.) 

•  Homeless  families  and  individuals 

•  Migrant  or  seasonal  farmworkers 

•  Elderly  low-income  individuals  and 
families 

•  Youth  in  low-income  commimities 
(j)  Public  Housing: 

(i)  Describe  coordination  with  the 
apphcable  comprehensive  housing 
affordabiUty  strategy  (or  any 
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consolidated  plan  incorporating  such 
strategy)  for  the  jurisdiction  in  which 
the  public  housing  agency  is  located. 
f§5A(c){2)(B)) 

(ii)  Describe  any  projects  (with  respect 
;o  public  housing  projects  owned, 
itssisted,  or  operated  by  the  pubUc 
housing  agency]  that  the  public  housing 
agency  has  designated  or  will  apply  for 
designation  for  occupancy  by  elderly 
and  disabled  families.  (§5A(d)(9)) 

2.  Identify  the  methods  of  collecting 
data  and  reporting  progress  on  the 

r  pedal  populations  described  in 
Question  1  of  this  section. 

3.  If  your  plan  includes  Perkins  ID. 
Tech-Prep,  Adult  Education  and  Family 
Litemcy  or  Vocational  Rehabilitation, 
describe  the  steps  the  eligible  agency 
will  take  to  ensure  equitable  access  to, 
bnd  equitable  participation  in,  projects 
or  activities  carried  out  with  the 
respective  funds  by  addressing  the 
special  needs  of  student,  teachers,  and 
other  program  beneficiaries  in  order  to 
overcome  barriers  to  equitable 
participation,  including  barriers  based 
on  gender,  race,  color,  national  origin, 
disability,  and  age.  (§  427(b)  General 
Education  Provisions  Act.) 

/.  Professional  Development  and  System 
Improvement 

1.  How  will  your  State  develop 
personnel  to  achieve  the  performance 
indicators  for  the  programs  included  in 
your  plan? 

In  answering  the  above  question,  if 
your  \mified  plan  includes: 

(a)  Perkins  m: 

(i)  Describe  how  comprehensive 
profiBssional  development  (including 
initial  teadier  preparation)  for 
vocational  and  tedmical,  academic, 
guidance,  and  administrative  personnel 
wiU  be  provided.  (§  122(c)(2)) 

(ii)  Describe  how  you  will  provide 
local  educational  agencies,  area 
vocational  and  technical  education 
schools,  and  eligible  institutions  in  the 
State  with  technical  assistance. 
(§122(c)(14)) 

(b)  WIA  Title  I  and  Wagner-Peyser  Act 
and/or  Veterans  Programs,  explain  how 
the  local  and  State  Boards  will  use  data 
collected  and  the  review  process  to 
reinforce  the  strategic  direction  and 
continuous  improvement  of  the 
workforce  investment  system. 

(c)  Vocational  Rehabilitation,  describe 
the  designated  State  agency's  policies, 
procedures  and  activities  to  establish 
and  maintain  a  comprehensive  system 
of  personnel  development  designed  to 
ensure  an  adequate  supply  of  qualified 
State  rehabilitation  professional  and 
paraprofessional  personnel  for  the 
designated  State  unit  pursuant  to 

S  101(a)(7)  of  the  Act.  (S  101(a)(7)) 


2.  If  Public  Housing  is  part  of  your 
imified  plan,  describe  the  capital 
improvements  necessary  to  ensure  long- 
term  physical  and  social  viability  of  the 
projects.  (§5A(d)(7)) 

K.  Performance  Accountability 

Nothing  in  this  guidance  shall  relieve 
a  State  of  its  responsibilities  to  comply 
with  the  accountability  requirements  of 
WIA  Title  I  and  II  and  the  Carl  D. 
Perkins  Vocational  and  Technical 
Education  Act  of  1998  (Perkins  III), 
including,  for  example,  the 
requirements  to  renegotiate  performance 
levels  at  statutorily  defined  points  in  the 
5-year  unified  plan  cycle.  The 
appropriate  Secretary  will  negotiate 
adjusted  levels  of  performance  with  the 
State  for  these  programs  prior  to 
approving  the  State  plan. 

1.  What  are  the  State's  performance 
indicators  and  goals  in  measurable, 
quantifiable  terms  for  each  program 
included  in  the  unified  plan  and  how 
will  each  program  contribute  to 
achieving  these  performance  goals? 
(Performance  indicators  are  generally 
set  out  by  each  program's  statute.) 

In  answering  the  above  question,  if 
your  unified  plan  includes: 
(a)  Perkins  HI  and  Tech-Prep: 
(i)  Identify  and  describe  the  core 
indicators  (§  113(b)(2)(A)(i-iv)).  a  State 
level  of  performance  for  each  core 
indicator  of  performance  for  the  first 
two  program  years  covered  by  the  State 
plan  (§  113(b)(3)(A)(ii),  any  additional 
indicators  identified  by  the  eligible 
agency  (§  113(b)(1)(B)).  and  a  State  level 
of  performance  for  each  additional 
indicator  (S  113(b)(3)(B)). 

(ii)  Describe  how  the  effectiveness  of 
vocational  and  technical  education 
programs  will  be  evaluated  annually. 
(S  122(c)(6))  ,      ^ 

(ill)  Describe  how  individuals  who  are 
member  of  special  populations  will  be 
provided  with  programs  designed  to 
enable  the  special  populations  to  meet 
or  exceed  State  adjusted  levels  of 
performance,  and  how  it  will  prepare 
special  populations  for  further  learning 
and  for  hi^  skill,  high  wage  careers. 
(§  122(c)(8)(C)) 

(iv)  describe  what  steps  the  eligible 
agency  will  take  to  involve 
representatives  of  eligible  recipients  in 
the  development  of  the  State  adjusted 
levels  of  performance.  (§  122(c)(9)) 

(b)  WIA  Titie  I  and  Wagner-Peyser  Act 
and/or  Veterans  Programs: 

(i)  Describe  the  State  performance 
accoimtability  system  developed  for  the 
workforce  investment  activities  to  be 
carried  out  through  the  statewide 
workforce  investment  system.  Include 
expected  levels  of  performance  for  each 
of  the  core  indicators  of  performance 


and  the  customer  satisfaction  indicator 
of  performance  for  the  first  three 
program  years  covered  by  the  unified 
plan.  (Sections  112(b)(3)  and 
136(b)(3)(A)(ii)) 

(ii)  Compare  the  State  level  of  the 
performance  goals  with  the  State 
adjusted  levels  of  performance 
established  for  other  States  (if  available), 
taking  into  account  differences  in 
economic  conditions,  the  characteristics 
of  participants  when  they  entered  the 
program  and  the  services  to  be 
provided.  (Sections  112(b)(3)  and 
136(b)(3){A)(ii)) 

(c)  AduH  Education  and  Family 
Literacy: 

(i)  Include  a  description  of  how  the 
eligible  agency  will  evaluate  annually 
the  effectiveness  of  the  Adult  Education 
and  Family  Literacy  activities,  such  as 
a  comprehensive  performance 
accountability  system,  based  on  the 
performance  measures  in  §  212. 

(ii)  Identify  levels  of  performance  for 
the  core  indicators  of  performance 
described  in  §  212(b)(2)(A)  for  the  first 
three  program  years  covered  by  the  plan 
(S  212(b)(3)(A)(u)),  and  any  addiUonal 
indicators  selected  by  the  eligible 
agency.  (§212  (b)(2)(B)) 

(iii)  Describe  how  such  performance 
measures  will  be  used  to  ensure  the 
improvement  of  Adult  Education  and 
Family  Literacy  activities  in  the  State  or 
outlaying  area.  (§  224(b)(4)) 

(d)  Unemployment  Insurance: 
(i)  Submit  a  plan  to  achieve  an 

enhanced  goal  in  service  delivery  for 
areas  in  which  performance  is  not 
deficient.  Goals  may  be  set  at  a  State's 
own  initiative  or  as  the  result  of 
negotiations  initiated  by  the  Regional 
Office. 

(ii)  Identify  milestones/intermediate 
accomplishments  that  the  SESA  will  use 
to  monitorprogress  toward  the  goab. 

(e)  TANF,  outline  how  the  State 
intends  to  establish  goals  and  take 
action  to  prevent  and  reduce  the 
incidence  of  out  of  wedlock 
pregnancies,  with  special  emphasis  on 
teenage  pregnancies,  and  establish 
nimiericai  goals  for  reducing  the 
illegitimacy  ratio  of  the  State  for 
(^endar  years  1996  through  2005. 
(S402(a)(l)(A)(v)) 

(f)  SCSEP.  specify  the  number  of 
authorized  employment  positions  tmder 
the  program,  the  ntmiber  of 
unsubsidized  placements  to  be  achieved 
during  the  funding  period  and  the 
numfaKsr  of  enroUees  to  be  served  during 
the  program  year. 

(aCSBG: 

(O  Describe  how  the  State  and  all 
eligible  entities  in  the  State  will,  not 
later  than  fiscal  year  2001,  participate  in 
the  Results  Oriented  Management  and 
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Accountability  System,  a  performance 
measure  system  pursuant  to  §  678E(b)  of 
the  Act,  or  an  alternative  system  for 
measuring  performance  and  results  that 
meets  the  requirements  of  that  section, 
and  a  description  of  outcome  measures 
to  be  used  to  measure  eligible  entity 
performance  in  promoting  self- 
sufficiency,  family  stability,  and 
community  revitalization. 

(11)  Describe  the  standards  and 
procedures  that  the  State  will  use  to 
monitor  activities  carried  out  in 
furtherance  of  the  plan  and  will  use  to 
ensure  long-term  compliance  with 
requirements  of  the  programs  involved, 
including  the  comprehensive  planning 
requirements.  (§  91.330) 

2.  Has  the  State  developed  any 
common  performance  goals  applicable 
to  multiple  programs?  If  so,  describe  the 
goals  and  how  Uiey  were  developed. 

L.  Data  Collection 

1.  What  processes  does  the  State  have 
in  place  to  collect  and  validate  data  to 
track  performance  and  hold  providers/ 
operators/subgrantees  accountable? 

In  answering  the  above  question,  if 
yovir  unified  plan  includes: 

(a)  Perkins  III  and  Tech-Prep: 

(i)  Describe  how  data  will  be  reported 
relating  to  students  participating  in 
vocational  and  technical  education  in 
order  to  adequately  measure  the 
progress  of  the  students,  including 
special  populations.  (§  122(c)(12)) 

(ii)  Describe  how  the  data  reported  to 
you  firom  local  educational  agencies  and 
eligible  institutions  imder  Perkins  in 
and  the  data  you  report  to  the  Secretary 
are  complete,  accurate,  and  reliable. 
(§122(c)(20)) 

(b)  WIA  Title  I  and  Wagner-Peyser  Act 
and/or  Veterans  Programs,  describe  the 
common  data  collection  and  reporting 
processes  to  be  used  for  the  programs 
and  activities  described  in 

§  112(b)(8)(A).  (§  112(b)(8)(B)) 

(c)  Food  Stamp  Employment  6- 
Training,  describe  how  employment  and 
training  data  will  be  compiled  and 
where  responsibility  for  employment 
and  training  reporting  is 
organizationally  located  at  the  State 
level.  Include  the  department,  agency, 
and  telephone  niunber  for  the  person(s) 
responsible  for  both  financial  and  non- 
financial  E&T  reporting. 

2.  What  common  data  elements  and 
reporting  systems  are  in  place  to 
promote  integration  of  unified  plan 
activities? 

In  addition,  if  your  plan  includes: 
(a)  WIA  Title  I  and  Wagner-Peyser  Act 
and/or  Veterans  Programs,  describe  the 
common  data  collection  and  reporting 
processes  used  for  the  programs  and 


activities  described  in  §  112  (b)(8)(A). 
(§  112(b)(8)(B)) 

M.  Corrective  Action 

1.  Describe  the  corrective  actions  the 
State  will  take  for  each  program,  as 
applicable,  if  performance  falls  short  of 
expectations. 

In  answering  the  above  question,  if 
your  unified  plan  includes: 

(a)  Vocational  Rehabilitation,  include 
the  results  of  an  evaluation  of  the 
effectiveness  of  the  vocational 
rehabilitation  program,  and  a  report 
jointly  developed  with  the  State 
RehabiUtation  Council  (if  the  State  has 
a  Council)  on  the  progress  made  in 
improving  effectiveness  from  the 
previous  year  including: 

(i)  An  evaluation  of  the  extent  to 
which  program  goals  were  achieved  and 
a  description  of  the  strategies  that 
contributed  to  achieving  the  goals. 

(ii)  To  the  extent  the  goals  were  not 
achieved,  a  description  of  the  factors 
that  impeded  that  achievement. 

(iii)  An  assessment  of  the  performance 
of  the  State  on  the  standards  and 
indicators  estabUshed  puirsuant  to 
section  106  of  the  Act. 
(§101(a)(15)(E)(i)) 

(b)  Unemployment  Insurance,  explain 
the  reasons  for  the  areas  in  which  the 
State's  performance  is  deficient,  tf  a 
plan  was  in  place  the  previous  fiscal 
year,  provide  an  explanation  of  why  the 
actions  contained  in  that  plan  were  not 
successful  in  improving  performance 
and  an  explanation  of  why  the  actions 
now  specified  will  be  more  successful. 

m.  CertlBcations  and  Assurances 

General  Certifications  and  Assurances 

By  signing  the  Unified  Plan  signature 
page,  you  are  certifying  that: 

1.  The  methods  used  for  joint 
planning  and  coordination  of  the 
programs  and  activities  included  in  the 
unified  plan  included  an  opportunity 
for  the  entities  responsible  for  planning 
or  administering  such  programs  and 
activities  to  review  and  comment  on  all 
portions  of  the  imified  plan.  Workforce 
Investment  Act.  501(c)(3)(B) 

In  addition,  if  you  submit  your 
unified  plan  by  posting  it  on  an  Internet 
web  site,  you  are  certifying  that: 

2.  The  content  of  the  submitted  plan 
will  not  be  changed  after  it  is  submitted. 
Plan  modifications  must  be  approved  by 
the  reviewing  agency.  It  is  the 
responsibility  of  the  designated  agency 
to  circulate  the  modifications  among  the 
other  agencies  that  may  be  affected  by 
the  changes. 

In  addition,  the  following 
certifications  and  assurances  apply  to 
the  extent  that  the  programs  and 


activities  are  included  in  your  State 

Unified  Plan. 
3.  Nonconstruction  Programs: 
By  signing  the  Unified  Plan  signature 

page^ou  are  certifying  that: 
1.  Ine  grantee  has  filed  the 

Government-wide  standard  assurances 

for  nonconstruction  programs  (SF  424). 

States  can  print  SF  424  from  http:// 

ocfo.ed.gov/gmtinfo/appfonns.htm. 

EDGAR  Certifications,  Nonconstruction 
Programs,  Debarment,  Drug-Free  Work 
Place  and  Lobbying  Certifications 

You  must  include  the  following 
certifications  for  each  of  the  State 
agencies  that  administer  one  of  these 
programs:  Perkins  W,  Tech-Prep,  Adult 
Education  and  Literacy  or  Vocational 
Rehabilitation.  A  State  may  satisfy  the 
EDGAR  requirement  by  having  all 
responsible  State  agency  officials  sign  a 
single  set  of  EDGAR  certifications. 

EDGAR  Certifications 

By  signing  the  Unified  Plan  signature 
page,  you  are  certifying  that: 

1.  The  plan  is  submitted  by  the  State 
agency  that  is  eligible  to  submit  the 
plan.  [34  CFR  76.104(a)(1)] 

2.  The  State  agency  has  authority 
under  State  law  to  perform  the  functions 
of  the  State  under  the  program.  (34  CFR 
76.104(a)(2)] 

3.  The  State  legally  may  carry  out 
each  provision  of  the  plan.  (34  CFR 
76.104(a)(3)] 

4.  All  provisions  of  the  plan  are 
consistent  with  State  law.  [34  CFR 
76.104(a)(4)] 

5.  A  State  officer,  specified  by  title  in 
the  certification,  has  authority  under 
State  law  to  receive,  hold,  and  disburse 
Federal  funds  made  available  under  the 
plan.  [34  CFR  76.104(a)(5)] 

6.  liie  State  officer  who  submits  the 
plan,  specified  by  title  in  the 
certification,  has  authority  to  submit  the 
plan.  [34  CFR  76.104(a)(6)] 

7.  liie  agency  that  submits  the  plan 
has  adopted  or  otherwise  formally 
approved  the  plan.  (34  CFR  76.104(a)(7)] 

8.  The  plan  is  the  basis  for  State 
operation  and  administration  of  the 
program.  [34  CFR  76.104(a)(8)| 

9.  A  copy  of  the  State  plan  was 
submitted  into  the  State 
Intergovermnental  Review  Process. 
[Executive  Order  12372] 

Debarment,  Drug-Free  Work  Place,  and 
Lobbjring 

By  signing  the  Unified  Plan  signature 
page,  you  are  certifying  that: 

1.  The  ED  grantee  has  filed  ED  80- 
0013.  This  form  also  applies  to  AEFLA 
and  RSA.  States  can  print  ED  80-0013 
from  http://ocfo.ed.gov/gmtinfo/ 
appforms.htm. 
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Perkins  ID 

By  signing  the  Unified  Plan  signatiire 
page^ou  are  certifying  that: 

1.  llie  State  plan  complies  with  the 
requirements  of  Title  I  and  the 
provisions  of  the  State  plan,  including 
the  provision  of  a  financial  audit  of 
funos  received  under  this  title  which 
may  be  included  as  part  of  an  audit  of 
other  Federal  or  State  programs. 
(§122(c)(10)) 

2.  None  of  the  funds  expended  under 
title  I  will  be  used  to  acquire  equipment 
(including  computer  software)  in  any 
instance  in  which  such  acquisition 
results  in  a  direct  financial  benefit  to 
any  organization  representing  the 
interests  of  the  purchasing  entity,  the 
employees  of  the  purchasing  entity,  or 
any  affiliate  of  such  an  organization. 
(§122(c)(ll))  ,      ^ 

3.  §  501(b)(1)  provides  that  secondary 
vocational  education  programs 
authorized  under  Perkins  ID  may  only 
be  included  in  a  imified  plan  "with  the 
prior  approval  of  the  legislature  of  the 
State."  Documentation  of  this  approval 
is  submitted  with  the  unified  plan.  State 
legislative  approval  may  be  conferred  by 
a  resolution  adopted  by  votes  of  both 
houses  of  your  State  legislature  (imless 
your  State  has  a  unicameral  legislature) 
on  any  date  following  July  28. 1998.  The 
resolution  need  not  be  freestanding;  it 
may  be  included  as  an  amendment  to 
other  legislation.  In  either  event,  the 
resolution  should  be  specific  and  refer 
to  the  requirements  of  section  501(b)(1) 
and  must  clearly  differentiate  between 
secondary  and  postsecondary  vocational 
education. 

WJA  Title  I/Wagner-Peyser  Act/Veterans 
Programs 

By  signing  the  Unified  Plan  signatvire 
page^ou  are  certifying  that: 

1.  llie  State  Board  will  ensure  that  the 
public  (including  people  with 
disabilities)  has  access  to  Board 
meetings  and  information  regarding 
State  Board  activities,  including 
membership  and  meeting  minutes. 

.(§  112(b)(1)) 

2.  The  State  assures  that  it  will 
establish,  in  accordance  with  section 
184  of  the  Workforce  Investment  Act, 
fiscal  control  and  fund  accounting 
procedures  that  may  be  necessary  to 
ensure  the  proper  disbursement  of,  and 
accoimting  for,  funds  paid  to  the  State 
through  the  allotments  made  under 
sections  127  and  132.  (§  112(b)(ll)) 

3.  The  State  assures  that  it  will 
comply  with  section  184(a)(6),  which 
requires  the  Governor  to,  every  two 
years,  certify  to  the  Secretary,  that— 

A.  The  State  has  implemented  the 
uniform  administrative  requirements 
referred  to  in  section  184(a)(3); 


B.  The  State  has  annually  monitored 
local  areas  to  ensure  compliance  with 
the  uniform  administrative 
requirements  as  required  under  section 
184(a)(4);  and 

C.  The  State  has  taken  appropriate 
action  to  secure  compliance  pursuant  to 
section  184(a)(5).  (§  184(a)(6)) 

4.  The  State  assures  that  the  adult  and 
youth  funds  received  under  the 
Workforce  Investment  Act  will  be 
distributed  equitably  throughout  the 
State,  and  that  no  local  areas  will  suffer 
significant  shifts  in  funding  &x>m  year  to 
year  during  the  period  covered  by  this 
plan.  (§  112(b)(12)(B)) 

5.  Tlie  State  assures  that  veterans  and 
other  preference  eligible  persons  will  be 
afforded  a  priority  service,  in 
accordance  with  the  requirements  of 
chapter  41  of  title  38  and  20  CF.R. 
1001.  in  the  One-Stop  system  for  the 
provision  of  labor  exchange  services 
funded  imder  the  Wagner-Peyser  Act. 

6.  The  State  assures  that  the  Governor 
shall,  once  every  two  years,  certify  one 
local  board  for  each  local  area  in  die 
State.  (8117(c)(2)) 

7.  The  State  assures  that  it  will 
comply  with  the  confidentiality 
requirements  of  section  136(f)(3). 

8.  The  State  assures  that  no  funds 
received  under  the  Workforce 
Investment  Act  will  be  used  to  assist, 
promote,  or  deter  union  organizing. 
(§  181(b)(7)) 

9.  The  State  assures  that  it  will 
comply  with  the  nondiscrimination 
provisions  of  section  188,  and  its 
implementing  regulations  at  29  CFR  part 
37,  including  an  assurance  that  a 
Methods  of  Administration  has  been 
developed  and  implemented  (§  188  and 
§112(b)(17)) 

10.  The  State  assures  that  it  will 
collect  and  maintain  data  necessary  to 
show  comphance  with  the 
nondiscrimination  provisions  of  section 
188,  as  provided  in  the  regulations 
implementing  that  section.  (§  185) 

11.  The  State  certifies  that  the 
Wagner-Peyser  Act  Plan,  which  is  part 
of  this  document,  has  been  certified  by 
the  State  Employment  Security 
Administrator. 

12.  The  State  assures  that  veterans 
workforce  investment  programs  funded 
under  WIA,  Section  168  will  be  carried 
out  in  accordance  with  that  section,  and 
further  assures  veterans  will  be  afforded 
employment  and  training  services  under 
WIA  section  134,  to  the  extent 
practicable. 

13.  The  State  certifies  that  Workforce 
Investment  Act  section  167  grantees, 
advocacy  groups  as  described  in  the 
Wagner-Peyser  Act  (e.g.,  veterans, 
migrant  and  seasonal  farmworkers, 
people  with  disabilities,  UI  claimants). 


the  State  monitor  advocate,  agricultural 
organizations,  and  employers  were 
given  the  opportunity  to  comment  on 
the  Wagner-Peyser  Act  grant  document 
for  agricultural  services  and  local  office 
affirmative  action  plans  and  that 
affirmative  action  plans  have  been 
included  for  designated  offices. 

14.  The  State  assures  that  it  will 
comply  with  the  annual  Migrant  and 
Seasonal  Farmworker  significant  office 
requirements  in  accordance  with  20 
CFR  part  653. 

15.  The  State  has  developed  this  Plan 
in  consultation  with  local  elected 
officials,  local  workforce  boards,  the    . 
business  community,  labor 
organizations  and  other  partners. 

16.  The  State  assures  tnat  funds  will 
be  expended  in  accordance  with  the 
requirements  of  the  WIA.  the  Wagner- 
Peyser  Act.  chapter  41  of  Title  38.  the 
regulations  implementing  such  laws, 
written  guidance  issued  by  the 
Department  of  Labor,  grant  agreements, 
and  other  applicable  Federal  laws. 

17.  The  State  Workforce  Investment 
system  and  entities  carrying  out 
activities  in  the  community  who  are  in 
receipt  of  assistance  from  Uie  workforce 
investment  system  or  from  the 
workforce  investment  system  partners 
shall  comply  with  the  Architectural 
Barriera  Act  of  1968,  sections  503  and 
504  of  the  Rehabilitation  Act  of  1973,  as 
amended,  and  the  Americans  with 
Disabilities  Act  of  1990. 

18.  The  State  assures  to  include  State 
and  local  EO  officers  and  advocates  for 
groups  protected  from  discrimination 
under  WIA  Section  188  in  the  planning 
process  in  a  meaningful  way,  beginning 
with  the  earliest  stages. 

19.  The  State  assures  that  it  will 
comply  with  the  grant  procedures 
prescribed  by  the  Secretary  (pursuant  to 
the  authority  at  section  189(c)  of  the 
Act)  which  are  necessary  to  enter  into 
grant  agreements  for  the  allocation  and 
payment  of  funds  under  the  Act.  The 
procedures  and  agreements  will  be 
provided  to  the  State  by  the  ETA  Office 
of  Grants  and  Contract  Management  and 
will  specify  the  required  terms  and 
conditions  and  assurances  and 
certifications,  including,  but  not  limited 
to,  the  following: 

General  Administrative  Requirements: 

•  29  CFR  part  97— Uniform 
Administrative  Requirements  for  State 
and  Local  Governments  (as  amended 

by  the  Act) 

•  29  CFR  part  96  (as  amended  by  0MB 

Circular  A-133)— Single  Audit  Act 

•  0MB  Circular  A-87— Cost  Principles 
(as  amended  by  the  Act) 
Assurances  and  Certifications: 

•  SF424B — ^Assurances  for 
Nonconstruction  Programs 
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•  29  CFR  part  31,  32— 
Nondiscriimnation  and  Equal 
Opportunity  Assurance  (and 
rroulation) 

•  Cni  part  93— Certification  Regarding 
Lobbying  (and  regulation) 

•  29  CFR  part  98— Drug  Free  Woriiplace 
and  Debarment  and  Suspension 

27.  The  State  certifies  that,  in 
providing  an  opportunity  for  public 
comment  and  input  into  the 
development  of  the  plan,  the  State  has 
consulted  with  persons  of  disabilities 
and  has  provided  information  regarding 
the  plan  and  the  planning  process, 
including  the  plan  and  supporting 
documentation  in  alternative  formats 
when  requested.  (§  112(b)(9)) 

Aduh  Education  and  Family  Literacy 

By  signing  the  Unified  Plan  signature 
page^jrau  are  certifying  that: 

1.  Ine  eligible  agency  will  award  not 
less  than  one  grant  to  an  eligible 
provider  who  offers  flexible  schedules 
and  necessary  support  services  (such  as 
child  care  and  transportation)  to  enable 
individuals,  including  individuals  with 
disabilities,  or  individuals  with  other 
special  needs,  to  participate  in  Adult 
Education  and  Literacy'  activities,  which 
eligible  provider  shall  attempt  to 
coordinate  with  support  services  that 
are  not  provided  imder  this  subtitle 
prior  to  using  funds  for  Adult  Education 
and  Literacy  activities  provided  under 
AEFLA  for  support  services. 

(§  224(b)(5)) 

2.  The  funds  received  under  this 
subtitle  will  not  be  expended  for  any 
purpose  other  than  for  activities  under 
this  subtitle.  (§  224(b)(6)) 

3.  The  eligible  agency  will  expend  the 
fiinds  under  this  subtitle  only  in  a 
manner  consistent  with  fiscal 
requirements  in  section  241. 

(§  224(b)(8)) 

Food  Stamp  Employment  and  Training 
(FSET) 

By  signing  the  Unified  Plan  signature 
page,  you  are  certifying  that: 

1.  Federal  funds  allocated  by  the 
Department  of  Agriculture  to  the  State 
under  section  16(h)(1)  of  the  Food 
Stamp  Act  of  1977  (the  Act),  or 
provided  to  the  State  as  reimbursements 
under  sections  16(h)(2)  and  16(h)(3)  of 
the  Act  will  be  used  only  for  operating 
an  employment  and  training  program 
under  section  6(d)(4)  of  the  Act. 

2.  The  State  will  submit  to  the  Food 
and  Nutrition  Service  (FNS)  annual 
updates  to  its  Employment  and  Training 
Plan  for  the  coming  fiscal  year.  The 
updates  are  due  by  August  15  of  each 
year.  The  annual  update  must  include 
any  changes  the  State  anticipates 
making  in  the  basic  structure  or 


operation  of  its  program.  At  a  minimum, 
the  annual  update  must  contain 
revisions  to  Tables  1  (Estimated 
Participant  Levels).  2  (Estimated  E*T 
Placement  Levels).  4  (Operating 
Budget),  and  5  (Funding  Categories). 

3.  If  significant  changes  are  to  be 
made  to  its  E&T  program  during  the 
fiscal  year,  the  State  will  submit  to  FNS 
a  request  to  modify  its  plan.  FNS  must 
approve  the  modification  request  before 
the  proposed  change  is  implemented. 
The  State  may  be  liable  for  costs 
associated  wdth  implementation  prior  to 
approval.  See  "The  Handbook  on 
Papering  State  Plans  for  Food  Stamp 
Employment  and  Training  Programs" 
for  additional  information. 

4.  The  State  will  submit  a  quarterly 
E&T  report,  FNS-583.  Reports  are  due 
no  later  than  45  days  after  the  end  of 
each  Federal  fiscal  quarter.  The 
information  required  on  the  FNS-583  is 
listed  in  Exhibit  3  of  the  "The 
Handbook  on  Preparing  State  Plans  for 
Food  Stamp  Employment  and  Training 
Programs." 

5.  The  State  will  submit  E&T  program 
financial  information  on  the  SF-269, 
Financial  Status  Report.  It  must  include 
claims  for  the  100  percent  Federal  grant, 
50  percent  matched  funding,  and 
particii>ant  reimbursements.  The  SF- 
269  is  due  30  days  after  the  end  of  each 
Federal  fiscal  quarter. 

6.  The  State  will  deliver  each 
component  of  its  E&T  program  through 
the  One-Stop  delivery  system,  an 
interconnected  strategy  for  providing 
comprehensive  labor  market  and 
occupational  information  to  job  seekers, 
employers,  core  services  providers, 
other  workforce  employment  activity 
providers,  and  providers  of  workforce 
education  activities.  If  the  component  is 
not  available  locally  through  such  a 
system,  the  State  may  use  another 
source. 

Vocational  Rehabilitation 

By  signing  the  Unified  Plan  signature 
page,  you  are  certifying  that: 

1.  As  a  condition  for  the  receipt 
Federal  funds  under  title  I,  part  B  of  the 
Rehabilitation  Act  ^  for  the  provision  of 
vocational  rehabilitation  services,  the 
designated  State  agency  *  agrees  to 
operate  and  administer  the  State 
Vocational  Rehabilitation  Services 
Program  in  accordance  with  provisions 


of  this  State  plan  ',  the  Act  and  all 
applicable  regulations  ^  policies  and 
procedures  established  by  the  Secretary. 
Funds  made  available  under  section  111 
of  the  Act  are  used  solely  for  the 
provision  of  vocational  rehabilitation 
services  under  title  I  and  the 
administration  of  this  State  plan. 

2.  As  a  condition  of  the  receipt  of 
Federal  funds  under  titie  VI,  part  B  of 
the  Act  for  supported  employment 
services,  the  designated  State  agency 
agrees  to  operate  and  administer  the 
State  Supported  Employment  Services 
Program  in  accordance  with  the 
provisions  of  the  supplement  to  this 
State  plan,''  the  Act,  and  all  applicable 
regulations,^  policies,  and  procediues 
established  by  the  Secretary.  Funds 
made  available  under  title  VI,  part  B  are 
used  solely  for  the  provision  of 
supported  employment  services  and  the 
administration  of  the  supplement  to  the 
titie  I  State  plan. 

3.  The  designated  State  agency  or 
designated  State  unit  is  authorized  to 
submit  this  State  plan  under  title  I  of  the 
Act  and  its  supplement  under  title  VI, 
part  B  of  the  Act. 

4.  The  State  submits  only  those 
policies,  procedures,  or  descriptions 
required  under  this  State  plan  and  its 
supplement  that  have  not  been 
previously  submitted  to  and  approved 
by  the  Commissioner  of  the 
Rehabilitation  Services  Administration. 
(§  101(a)(1)(B)) 

5.  The  State  submits  to  the 
Commissioner  at  such  time  and  in  such 
manner  as  the  Secretary  determines  to 
be  appropriate,  reports  containing' 
annual  updates  of  the  information 
relating  to  the:  comprehensive  system  of 
personnel  development;  assessments, 
estimates,  goals  and  priorities,  and 
reports  of  progress;  innovation  and 
expansion  activities;  and  requirements 
imder  tide  I,  part  B  or  title  VI,  part  B 
oftiieAct.  (§101(a)(23]) 

6.  The  State  plan  and  its  supplement 
are  in  effect  subject  to  the  submission  of 
such  modifications  as  the  State 
determines  to  be  necessary  or  as  the 
Conunissioner  may  require  based  on  a 


>  Unless  otherwise  specified,  any  references  to 
"the  Act"  means  to  the  Rehabilitation  Act  of  1973. 
as  amended,  (Public  Law  93-112,  as  amended  by 
Public  Laws  93-516,  95-602,  99-506.  100-630, 
102-569, 103-073,  and  105-220). 

*Ml  references  in  this  plan  to  "designated  State 
agency"  or  to  "the  State  agency"  relate  to  the 
agency  identified  in  this  paragraph. 


>  No  funds  under  title  I  of  the  Act  may  be 
awarded  without  an  approved  State  plan  in 
accordance  with  section  101(a)  of  the  Act  and  34 
CFR  part  361. 

'Applicable  regulations  include  Education 
Department  General  Administrative  Regulations 
(EDGAR)  in  34  CFK  parts  74,  76,  77.  79,  80,  81.  82. 
85  and  86  and  the  State  Vocational  Rehabilitation 
Services  Program  regulations  in  34  CFR  part  361. 

'  No  funds  under  title  VI.  part  B  of  the  Act  may 
be  awarded  without  an  approved  supplement  to  the 
title  I  State  plan  in  accordance  with  section  62S(a) 
of  the  Act. 

'Applicable  regulations  include  Education 
Deparbnent  General  Administrative  Regulations 
(EDGAR)  in  34  CFR  parts  74,  76,  77,  79,  80.  81.  82. 
85  and  86;  34  CFR  part  361:  and  34  CFR  363. 
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change  in  State  policy,  a  change  in 
Federal  law,  including  regulations,  an 
interpretation  of  the  Act  by  a  Federal 
court  or  the  highest  court  of  the  State, 
or  a  finding  by  the  Commissioner  of 
State  noncompliance  with  the 
requirements  of  the  Act,  until  the  State 
submits  and  receives  approval  of  a  new 
State  plan  or  plan  supplement. 
(§  101(a)(1)(C)) 

7.  The  State  has  an  acceptable  plan  for 
carrying  out  part  B  of  title  VI  of  the  Act, 
including  the  use  of  funds  under  that 
part  to  supplement  funds  made 
available  under  part  B  of  title  I  of  the 
Act  to  pay  for  the  cost  of  services 
leading  to  supported  employment. 
(§101(a)(22)) 

8.  The  designated  State  agency,  pnor 
to  the  adoption  of  any  policies  or 
procedures  governing  the  provision  of 
vocational  rehabilitation  services  under 
the  State  plan  and  supported 
employment  services  under  the 
supplement  to  the  State  plan,  including 
maldng  any  amendment  to  such  policies 
and  procedures,  conducts  public 
meetings  throughout  the  State  after 
providing  adequate  notice  of  the 
meetings,  to  provide  the  public, 
including  individuals  with  disabilities, 
an  opportunity  to  comment  on  the 
policies  or  procediues,  and  actively 
consults  with  the  Director  of  the  client 
assistance  program,  and,  as  appropriate, 
Indian  tribes,  tribal  organizations,  and 
Native  Hawaiian  organizations  on  the 
poUcies  or  procedures.  (§  l01(a)(16)(A)) 

9.  llie  designated  State  agency  takes 
into  account,  in  connection  with  matters 
of  general  policy  arising  in  the 
administration  of  the  plan,  the  views  of 
individuals  and  groups  of  individuals 
who  are  recipients  of  vocational 
rehabilitation  services,  or  in  appropriate 
cases,  the  individual's  representatives; 
personnel  working  in  programs  that 
provide  vocational  rehabilitation 
services  to  individuals  with  disabilities; 
providers  of  vocational  rehabilitation 
services  to  individuals  with  disabilities; 
the  Director  of  the  clienl  assistance 
program;  and  the  State  Jlehabilitation 
Council,  if  the  State  has  such  a  Coimcil. 
(Sl01(a)(16)(B)) 

10.  The  designated  State  agency  (or, 
as  appropriate,  agencies)  is  a  State 
agency  that  is: 

a. primarily  concerned  with 

vocational  rehabilitation,  or  vocational 
and  other  rehabilitation,  of  individuals 
with  disabiUties;  or 

b. not  primarily  concerned  with 

vocational  rehabilitation,  or  vocational 
and  other  rehabilitation,  of  individuals 
with  disabilities,  and  includes  within 
the  State  agency  a  vocational 
rehabilitation  bureau,  or  division,  or 
other  organizational  unit  that:  is 


primarily  concerned  with  vocational 
rehabilitation,  or  vocational  and  other 
rehabilitation,  of  individuals  with 
disabilities,  and  is  responsible  for  the 
designated  State  agency's  vocational 
rehabilitation  program;  has  a  full-time 
director;  has  a  staff,  all  or  substaiitially 
all  of  whom  are  employed  full  time  on 
the  rehabilitation  work  of  the 
organizational  unit;  and  is  located  at  an 
organizational  level  and  has  an 
organizational  status  wdthin  the 
designated  State  agency  comparable  to 
that  of  other  major  organizational  units 
of  the  designated  State  agency. 
{§  101(a)(2)(B)) 

11.  The  designated  State  agency  (or, 
as  appropriate,  agencies): 

a. is  an  independent  commission 

that  is  responsible  imder  State  law  for 
operating,  or  overseeing  the  operation 
of,  the  vocational  rehabilitation  program 
in  the  State;  is  consumer-controlled  by 
persons  who  are  individuals  with 
physical  or  mental  impairments  that 
substantially  limit  major  life  activities; 
and  represent  individuals  with  a  broad 
range  of  disabilities,  unless  the 
designated  State  unit  under  the 
direction  of  the  commission  is  the  State 
agency  for  individuals  who  are  blind; 
includes  family  members,  advocates,  or 
other  representatives,  of  individuals 
with  mental  impairments;  and 
undertakes  the  functions  set  forth  in 
§  105(c)(4)  of  the  Act;  or 

b. has  established  a  State 

Rehabihtation  Council  that  meets  the 
criteria  set  forth  in  section  105  of  the 
Act  and  the  designated  State  unit: 
jointly  with  the  Council  develops, 
agrees  to,  and  reviews  annually  State 
goals  and  priorities,  and  jointly  submits 
annual  reports  of  progress  with  the 
Council,  in  accordance  with  the 
provisions  of  §  101(a)(15)  of  the  Act; 
regularly  consults  with  the  Cotmcil 
regarding  the  development, 
implementation,  and  revision  of  State 
policies  and  procedures  of  general 
applicability  pertaining  to  the  provision 
of  vocational  rehabiUtation  services; 
includes  in  the  State  plan  and  in  any 
revision  to  the  State  plan,  a  summary  of 
input  provided  by  the  Council, 
inclucUng  recommendations  from  the 
annual  report  of  the  Council  described 
in  section  105(c)(5)  of  the  Act,  the 
review  and  analysis  of  consumer 
satisfaction  described  in  section 
105(c)(4),  and  other  reports  prepared  by 
the  Council,  and  the  response  of  the 
designated  State  unit  to  such  input  and 
recommendations,  including 
explanations  for  rejecting  any  input  or 
recommendation;  and  transmits  to  the 
Council  all  plans,  reports,  and  other 
information  required  under  this  title  to 
be  submitted  to  the  Secretary;  all 


policies,  and  information  on  all 
practices  and  procedures,  of  general 
applicability  provided  to  or  used  by 
rehabilitation  personnel  in  carrying  out 
this  title;  and  copies  of  due  process 
hearing  decisions  issued  under  this  title, 
which  shall  be  transmitted  in  such  a 
manner  as  to  ensure  that  the  identity  of 
the  participants  in  the  hearings  is  kept 
confidential.  (§101(a)(21)) 

12.  The  State  provides  for  financial 
participation,  or  if  the  State  so  elects,  by 
the  State  and  local  agencies,  to  provide 
the  amount  of  the  non-Federal  share  of 
the  cost  of  carrying  out  title  I,  part  B  of 
the  Act.  (§  101(a)(3)) 

13.  The  plan  is  in  effect  in  all  political 
subdivisions  of  the  State,  except  that  in 
the  case  of  any  activity  that,  in  the 
judgment  of  the  Commissioner,  is  likely 
to  assist  in  promoting  the  vocational 
rehabilitation  qf  substantially  larger 
niunbers  of  inctividuals  vnth  disabiUties 
or  groups  of  individuals  with 
disabiUties,  tibe  Commissioner  may 
waive  compliance  with  the  requirement 
that  the  plan  be  in  effect  in  all  political  . 
subdivisions  of  the  State  to  the  extent 
and  for  such  period  as  may  be  provided 
in  accordance  with  regulations 
prescribed  by  the  Commissioner,  but 
only  if  the  non-Federal  share  of  the  cost 
of  the  vocational  rehabilitation  services 
involved  is  met  from  funds  made 
available  by  a  local  agency  (including 
funds  contributed  to  such  agency  by  a 
private  agency,  organization,  or 
individual);  and  in  a  case  in  .which 
earmarked  funds  are  used  toward  the 
non-Federal  share  and  such  funds  are 
earmarked  for  particular  geographic 
areas  within  the  State,  the  earmarked 
funds  may  be  used  in  such  areas  if  the 
State  notifies  the  Commissioner  that  the 
State  cannot  provide  the  full  non- 
Federal  share  without  such  funds. 

(§  101(a)(4)) 

14.  The  State  agency  employs 
methods  of  administration  found  by  the 
Commissioner  to  be  necessary  for  the 
proper  and  efficient  administration  of 
the  State  plan.  (§  101(a)(6)(A)) 

15.  The  designated  State  agency  and 
entities  carrying  out  commimity 
rehabilitation  programs  in  the  State, 
who  are  in  receipt  of  assistance  under 
title  I  of  the  Act,  take  affirmative  action 
to  employ  and  advance  in  employment 
qiialified  individuals  with  disabilities 
covered  imder  and  on  the  same  terms 
and  conditions  as  set  forth  in  §  503  of 
theAct.(§101(a)(e)(B)) 

16.  Facilities  used  in  connection  with 
the  delivery  of  services  assisted  under 
the  State  plan  comply  with  the 
provisions  of  the  Act  entitled  "An  Act 
to  insure  that  certain  buildings  financed 
with  federal  funds  are  so  designed  and 
constructed  as  to  be  accessible  to  the 
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physically  handicapped,"  approved  on 
August  12, 1968  (commonly  knowm  as 
the  "Architectural  Barriers  Act  of 
1968"),  with  §  504  of  the  Act  and  with 
the  Americans  with  Disabilities  Act  of 
1990.  (§  101(a)(6)(C)) 

17.  llie  designated  State  unit  submits, 
in  accordance  with  section  101(a)(10)  of 
the  Act,  reports  in  the  form  and  level  of 
detail  and  at  the  time  required  by  the 
Commissioner  regarding  applicants  for 
and  eligible  individuals  receiving 
services  under  the  State  plan  and  the 
information  submitted  in  the  reports 
provides  a  complete  count,  unless 
sampling  techniques  are  used,  of  the 
applicants  and  eligible  individuals  in  a 
maimer  that  permits  the  greatest 
possible  cross-classification  of  data  and 
ensures  the  confidentiality  of  the 
identity  of  each  individual. 
(§101(a)(10)(A}and(F)) 

18.  The  designated  State  agency  has 
the  authority  to  enter  into  contracts  with 
for-profit  organizations  for  the  purpose 
of  providing,  as  vocational 
rehabilitation  services,  on-the-job 
training  and  related  programs  for 
individuals  with  disabilities  under  part 
A  of  title  VI  of  the  Act.  upon  the 
determination  by  the  designated  State 
agency  that  such  for-profit  organizations 
are  better  quaUfied  to  provide  such 
vocational  rehabilitation  services  than 
non-profit  agencies  and  organizations. 
(§101(a)(24)(A)) 

19.  The  designated  State  agency  has 
cooperative  agreements  with  other 
entities  that  are  components  of  the 
statewide  workforce  investment  system 
of  the  State  in  accordance  with  section 
101(a)(ll)(A)  of  the  Act  and  replicates 
these  cooperative  agreements  at  the 
local  level  between  individual  offices  of 
the  designated  State  unit  and  local 
entities  carrying  out  activities  through 
the  statewide  workforce  investment 
system.  (§  101(a)(ll)(A)  and  (B)) 

20.  The  designated  State  unit,  the 
Statewide  Independent  Living  Council 
established  imder  section  705  of  the 
Act,  and  the  independent  living  centers 
described  in  part  C  of  title  Vn  of  the  Act 
within  the  State  have  developed 
working  relationships  and  coordinate 
their  activities.  (§101(a)(ll)(E)) 

21.  If  there  is  a  grant  recipient  in  the 
State  that  receives  funds  under  part  C  of 
the  Act,  the  designated  State  agency  has 
entered  into  a  formal  agreement  that 
meets  the  requirements  of  section 
101(a)(ll)(F)  of  the  Act  with  each  grant 
recipient.  (§101(a)(ll)(F)) 

22.  Except  as  otherwise  provided  in 
part  C  of  title  I  of  the  Act,  the  designated 
State  unit  provides  vocational 
rehabilitation  services  to  American 
Indians  who  are  individuals  with 
disabilities  residing  in  the  State  to  the 


same  extent  as  the  designated  State 
agency  provides  such  services  to  other 
significant  populations  of  individuals 
with  disabilities  residing  in  the  State. 
(§101(a)(13)) 

23.  No  duration  of  residence 
requirement  is  imposed  that  excludes 
from  services  under  the  plan  any 
individual  who  is  present  in  the  State. 
(§101(a)(12)) 

24.  The  designated  State  agency  has 
implemented  an  information  and 
referral  system  that  is  adequate  to 
ensure  that  individuals  with  disabilities 
are  provided  accurate  vocational 
rehabilitation  information  and  guidance, 
using  appropriate  modes  of 
communication,  to  assist  such 
individuals  in  preparing  for,  securing, 
retaining,  or  regaining  employment,  and 
are  appropriately  referred  to  Federal  and 
State  programs,  including  other 
components  of  the  statewide  workforce 
investment  system  in  the  State. 
(§101(a)(20)) 

25.  In  the  event  that  vocational 
rehabilitation  services  cannot  be 
provided  to  all  eligible  individuals  with 
disabilities  in  the  State  who  apply  for 
the  services,  individuals  with  the  most 
significant  disabilities,  in  accordance 
with  criteria  established  by  the  State  for 
the  order  of  selection,  will  be  selected 
first  for  the  provision  of  vocational 
rehabilitation  services  and  eligible 
individuals,  who  do  not  meet  the  order 
of  selection  criteria,  shall  have  access  to 
services  provided  through  the 
information  and  referral  system 
implemented  under  section  101)(a)(20) 
of  the  Act.  (§  101(a)(5)(C)  and  (D)) 

26.  Applicants  and  eligible 
individuals,  or,  as  appropriate,  the 
applicants'  representatives  or  the 
individuals'  representatives,  are 
provided  information  and  support 
services  to  assist  the  applicants  and 
eligible  individuals  in  exercising 
informed  choice  throughout  the 
rehabilitation  process,  consistent  with 
the  provisions  of  section  102(d)  of  the 
Act.  (§101(a)(19)) 

27.  An  individualized  plan  for 
employment  meeting  the  requirements 
of  section  102(b)  of  the  Act  will  be 
developed  and  implemented  in  a  timely 
manner  for  an  individual  subsequent  to 
the  determination  of  the  eligibility  of 
the  individual  for  services,  except  that 
in  a  State  operating  under  an  order  of 
selection,  the  plan  will  be  developed 
and  implemented  only  for  individuals 
meeting  the  order  of  selection  criteria^, 
services  imder  this  plan  will  be 
provided  in  accordance  with  the 
provisions  of  the  individualized  plan  for 
employment.  (§  101(a)(9)) 

28.  Prior  to  providing  any  vocational 
rehabilitation  services,  except: 


•  Assessment  for  determining 
eligibility  and  vocational  rehabilitation 
needs  by  qualified  personnel,  including, 
if  appropriate,  an  assessment  by 
personnel  skilled  in  rehabilitation 
technology; 

•  Counseling  and  guidance,  including 
information  and  support  services  to 
assist  an  individual  in  exercising 
informed  choice  consistent  with  the 
provisions  of  section  102(d)  of  the  Act; 

•  Referral  and  other  services  to  secure 
needed  services  from  other  agencies 
through  agreements  developed  imder 
section  101(a)(ll)  of  the  Act,  if  such 
services  are  not  available  under  this 
State  plan; 

•  Job-related  services,  including  )ob 
search  and  placement  assistance,  job 
retention  services,  follow-up  services, 
and  follow-along  services; 

•  Rehabilitation  technology, 
including  telecommunications,  sensory, 
and  other  technological  aids  and 
devices;  and 

•  Post-employment  services 
consisting  of  the  services  listed  under 
subparagraphs  (a)  through  (f).  to  an 
eligible  individual,  or  to  members  of  the 
individual's  family,  the  State  unit 
determines  whether  comparable 
services  and  benefits  exist  under  any 
other  program  and  whether  those 
services  and  benefits  are  available  to  the 
individual  unless  the  determination  of 
the  availability  of  comparable  services 
and  benefits  under  any  other  program 
would  interrupt  or  delay: 

'  •  Progress  of  the  individual  toward 
achieving  the  emplo)rment  outcome 
identified  in  the  individualized  plan  for 
employment; 

•  An  immediate  job  placement;  or 

•  Provision  of  such  service  to  any 
individual  who  is  determined  to  be  at 
extreme  medical  risk,  based  on  medical 
evidence  provided  by  an  appropriate 
quahfied  medical  professional. 

(§  101(a)(8)(A)) 

38.  The  Governor  of  the  State  in 
consultation  with  the  designated  State 
vocational  rehabilitation  agency  and 
other  appropriate  agencies  ensures  that 
there  is  an  interagency  agreement  or 
other  mechanism  for  interagency 
coordination  that  meets  the 
requirements  of  section  101(a)(8)(B)(i)- 
(iv)  of  the  Act  between  any  appropriate 
public  entity,  including  the  State 
Medicaid  program,  public  institution  of 
higher  education,  and  a  component  of 
the  statewide  workforce  investment 
system,  and  the  designated  State  unit  so 
as  to  ensure  the  provision  of  the 
vocational  rehabilitation  services 
identified  in  section  103(a)  of  the  Act, 
other  than  the  services  identified  as 
being  exempt  from  the  determination  of 
the  availability  of  comparable  services 
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and  benefits,  that  are  included  in  the 
individualized  plan  for  emplojnment  of 
an  eligible  individual,  including  the 
provisicm  of  such  services  during  the 
pendency  of  any  dispute  that  may  arise 
in  the  implementation  of  the 
interagency  agreement  or  other 
mechanism  for  interagency 
coordination.  (§  101(a)(8)(B)) 

39.  The  State  agency  conducts  an 
annual  review  and  reevaluation  of  the 
status  of  each  individual  with  a 
disability  served  under  this  State  plan 
who  has  achieved  an  employment 
outcome  either  in  an  extended 
employment  setting  in  a  commimity 
rehabilitation  program  or  any  other 
employment  under  section  14(c)  of  the 
Fair  Labor  Standards  Act  (29  U.S.C 
214(c))  for  2  years  after  the  achievement 
of  the  outcome  (and  annually  thereafter 
if  requested  by  the  individual  or.  if 
appropriate,  the  individual's 
representative),  to  determine  the 
interests,  priorities,  and  needs  of  the 
individual  with  respect  to  competitive 
employment  or  training  for  competitive 
employment:  provides  for  the  input  into 
the  review  and  reevaluation,  and  a 
signed  acknowledgm«it  that  such 
review  and  reevaluation  have  been 
conducted,  by  the  individual  with  a 
disability,  or,  if  appropriate,  the 
individual's  representative;  and  makes 
make  maximum  efforts,  including  the 
identification  and  provision  of 
vocational  rehabilitation  services, 
reasonable  acconunodations,  and  other 
necessary  support  services,  to  assist 
such  individuals  in  engaging  in 
competitive  employment.  (§  101(a)(14)) 

40.  Funds  made  available  under  title 
VI.  part  B  of  the  Act  will  only  be  used 
to  provide  supported  employment 
services  to  individuals  who  are  eligible 
under  this  part  to  receive  the  services. 
(§  625(b)(6)(A)) 

41.  The  comprehensive  assessments 
of  individuals  with  significant 
disaUlities  conducted  under  section 
102(b)(1)  of  the  Act  and  funded  under 
title  I  will  include  consideration  of 
supported  employment  as  an 
appropriate  employment  outcome. 

(§  625(b)(6)(B)  ,     ^ 

42.  An  individualized  plan  for 
employment,  as  required  by  section  102 
of  the  Act,  will  be  developed  and 
updated  using  funds  imder  title  I  in 
order  to  specify  the  supported 
employment  services  to  be  provided; 
specify  the  expected  extended  services 
needed;  and  identify  the  source  of 
extended  services,  which  may  include 
natural  supports,  or  to  the  extent  that  it 
is  not  possible  to  identify  the  source  of 
extended  services  at  the  time  the 
individualized  plan  for  employment  is 
developed,  a  statement  describing  the 


basis  for  concluding  that  there  is  a 
reasonable  expectation  that  such 
sources  will  become  available. 
(§  625(b)(6)(C)) 

43.  The  State  will  use  funds  provided 
under  title  VI,  part  B  only  to 
supplement,  and  not  supplant,  the 
funds  provided  under  title  I,  in 
providing  supported  employment 
services  specified  in  the  individualized 
plan  for  employment.  (§  625(b)(6)CD)) 

44.  Services  provided  under  an 
individualized  plan  for  employment 
will  be  coordinated  with  services 
provided  under  other  individualized 
plans  established  imder  other  Federal  or 
State  programs.  (§  625(b)(6)(E)) 

45.  To  the  extent  jobs  ^Us  training 
is  provided,  the  training  will  be 
provided  on  site.  (§  625(b)(6)(F)) 

46.  Supported  employment  services 
will  include  placement  in  an  integrated 
setting  for  the  maximum  nimiber  of 
hours  possible  based  on  the  tmique 
strengAs,  resources,  priorities, 
concerns,  abilities,  capabilities, 
interests,  and  informed  choice  of 
individuals  with  the  most  significant 
disabiUties.  (§625(b)(G)) 

47.  The  State  will  expend  not  more 
than  5  percent  of  the  allotment  of  the 
State  under  title  VI,  part  B  for 
administrative  costs  of  carrying  out  this 
part.  (§  625(b)(7)) 

48.  The  supported  employment 
supplement  to  the  title  I  State  plan 
contains  such  other  information  and  be 
submitted  in  such  manner  as  the 
Commissioner  of  the  Rehabilitation 
Services  Administration  may  require. 
(§  625(b)(8)) 

Unemployment  Insumnce 

The  Governor,  by  signing  the  Unified 
Plan  Signature  Pace,  certifies  that 

1.  The  SESA  will  comply  with  the 
following  assurances,  and  that  the  SESA 
will  institute  plans  or  measures  to 
comply  with  Uie  following 
requirements.  Because  the  Signature 
Page  incorporates  the  assurances  by 
refarence  into  the  Unified  Plan,  States 
should  not  include  written  assurances 
in  their  Unified  Plan  submittal.  The 
assurances  are  identified  and  explained 
in  Paragraphs  (2)— <11)  below. 

2.  Assurance  of  Equal  Opportimity 
(EO).  As  a  condition  to  the  award  of 
financial  assistance  from  ETA: 

(a)  The  State  assures  that  it  will 
comply  with  the  nondiscrimination 
provisions  of  section  188.  and  its 
implementing  regulations  at  29  CFR  part 
37,  including  an  assurance  that  a 
Method  of  Administration  has  been 
developed  and  implemented  (§  188  and 
§112(b)(17)); 

(b)  The  State  assures  that  it  will 
collect  and  maintain  data  necessary  to 


show  compliance  with  the 
nondiscrimination  provisions  of  section 
188,  as  provided  in  the  regulations 
implementing  that  section  (§  185) 
3.  Assurance  of  Administrative 
Requirements  and  Allowable  Cost 
Standards.  The  SESA  must  comply  with 
administrative  requirements  and  cost 
principles  applicable  to  grants  and 
cooperative  agreements  as  specified  in 
20  CFR  part  601  (Administrative 
Procedure).  29  CFR  part  93  (Lobbying 
Prohibitions).  29  CFR  part  96  (Audit 
Requirements),  29  CFR  part  97  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments),  and  0MB 
Circular  A-87  (Revised),  60  FR  26484 
(May  17, 1995),  further  amended  at  62 
FR  45934  (August  29, 1997)  (Cost 
Principles  for  State,  Local,  and  Indian 
Tribal  Governments),  and  writh 
administrative  requirements  for 
debarment  and  suspension  applicable  to 
subgrants  or  contracts  as  specified  in  29 
CFR  part  98  (Debarment  and 
Suspension).  The  cost  of  State  staff 
travel  to  regional  and  national  meetings 
and  training  sessions  is  included  in  the 
grant  funds.  It  is  assured  that  State  staff 
will  attend  mandatory  meetings  and 
training  sessions,  or  unused  funds  will 
be  retiimed. 

States  that  have  subawards  to 
organizations  covered  by  audit 
requirements  of  OMB  Circular  A-133 
(Revised)  (Audit  Requirements  of 
Institutions  of  Higher  Education  and 
Other  Non-Profits)  must  (1)  ensure  that 
such  subrecipients  meet  the 
requirements  of  that  circular,  as 
applicable,  and  (2)  resolve  audit 
findings,  if  any,  resulting  fix>m  such 
audits,  relating  to  the  UI  program. 

(a)  llie  SESA  also  assures  that  it  will 
comply  with  the  following  specific 
administrative  requirements, 
(i)  Administrative  Requirements. 
Program  Income.  Program  income  is 
defined  in  29  CFR  97.25  as  gross  income 
received  by  a  grantee  or  subgrantee 
directly  generated  by  a  grant  supported 
activity,  or  earned  only  as  a  result  of  the 
grant  agreement  during  the  grant  period. 
States  may  deduct  costs  incidental  to 
the  generation  of  UI  program  income 
from  gross  income  to  determine  net  UI 
program  income.  UI  program  income 
may  be  added  to  the  funds  committed 
to  the  grant  by  ETA.  The  program 
income  must  be  used  only  as  necessary 
for  the  proper  and  efficient 
administration  of  the  UI  program.  Any 
rental  income  or  user  fees  obtained  from 
real  property  or  equipment  acquired 
with  grant  fiinds  from  prior  awards  shall 
be  treated  as  program  income  under  this 
grant. 
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Budget  Changes.  Except  as  specified 
by  terms  of  the  specific  grant  award, 
ETA,  in  accordance  with  the 
regulations,  waives  the  requirements  in 
29  CFR  g7.30(c)(l)(ii)  that  States  obtain 
prior  written  approval  for  certain  types 
of  budget  changes. 

Real  Property  Acquired  with  Reed  Act 
Funds.  The  requirements  for  real 
property  acquired  with  Reed  Act  or 
other  non-Federal  funds  and  amortized 
with  UI  grants  are  in  UIPL  39-97,  dated 
September  12, 1997,  and  in  29  CFR 
97.31  to  the  extent  amortized  with  UI 
grants. 

Equipment  Acquired  with  Reed  Act 
Funds.  The  requirements  for  equipment 
acquired  with  Reed  Act  or  other  non- 
Federal  funds  and  amortized  with  UI 
grants  are  in  UIPL  39-97,  dated 
September  12, 1997,  and  in  29  CFR 
97.31  to  the  extent  amortized  with  UI 
grants. 

Real  Property,  Equipment,  and 
Supplies.  Real  property,  equipment,  and 
supplies  acquired  under  prior  awards 
are  transferred  to  this  award  and  are 
subject  to  the  relevant  regulations  at  29 
CFR  part  97. 

For  super-microcomputer  systems  and 
all  associated  components  wUch  were 
installed  in  States  for  the  purpose  of 
Regular  Reports,  Benefits  Acciuacy 
Measurement,  and  other  UI  Activities, 
the  requirements  of  29  CFR  part  97 
apply.  The  National  Office  reserves  the 
rig^t  to  transfer  title  and  issue 
disposition  instructions  in  accordance 
with  paragraph  (g)  of  Federal 
regulations  at  29  CFR  97.32.  States  also 
will  certify  an  inventory  list  of  system 
components  which  will  be  distributed 
annually  by  ETA.  Standard  Form  272, 
Federal  Cash  Transactions  Report.  In 
accordance  with  29  CFR  97.41(c), 
SESAs  are  required  to  submit  a  separate 
SF  272  for  each  sub-account  under  the 
Department  of  Health  and  Human 
Services  (DHHS)  Payment  Management 
System.  However,  SESAs  are  exempt 
from  the  requirement  to  submit  the  SF 
272A,  Continuation  Sheet 

(ii).  Exceptions  and  Expansions  to 
Cost  Principles.  The  following 
exceptions  or  expansions  to  the  cost 
principles  of  0MB  Circular  No.  A-87 
(Revised)  are  applicable  to  SESAs: 

— Employee  Fringe  Benefits.  As  an 
exception  to  OMB  Circular  A-87 
(Revised)  with  respect  to  personnel 
benefit  costs  inciured  on  behalf  of 
SESA  employees  who  are  members  of 
fringe  benefit  plans  which  do  not 
meet  the  requirements  of  OMB 
Circular  No.  A-87  (Revised), 
Attachment  B,  item  11,  the  costs  of 
employer  contributions  or  expenses 


inciured  for  SESA  fringe  benefit  plans 
are  allowable,  provided  that: 
For  retirement  plans,  all  covered 
employees  joined  the  plan  before 
October  1, 1983;  the  plan  is  authorized 
by  State  law;  the  plan  was  previously 
approved  by  the  Secretary;  the  plan  is 
insured  by  a  private  insurance  carrier 
which  is  licensed  to  operate  this  type  of 
plan  in  the  applicable  State;  and  any 
dividends  or  similar  credits  because  of 
participation  in  the  plan  are  credited 
against  the  next  premium  falling  due 
under  the  contract. 

For  all  SESA  fringe  benefit  plans 
other  than  retirement  plans,  if  the 
Secretary  granted  a  time  extension  after 
October  1, 1983,  to  the  existing  approval 
of  such  a  plan,  costs  of  the  plan  are 
allowable  until  such  time  as  the  plan  is 
comparable  in  cost  and  benefits  to  fiinge 
benefit  plans  available  to  other  similarly 
employed  State  employees.  At  such 
time  as  the  cost  and  benefits  of  an 
approved  fringe  benefit  plan  are 
equivalent  to  the  cost  and  benefits  of 
plans  available  to  other  similarly 
employed  State  employees,  the  time 
extension  will  cease  and  the  cited 
requirements  of  OMB  Circular  A-87 
(Revised)  will  apply.  3)  For  retirement 
plans  and  all  other  fiinge  benefit  plans 
covered  in  (1)  and  (2)  of  this  paragraph, 
any  additional  costs  resulting  from 
improvements  to  the  plans  made  after 
October  1, 1983,  are  not  chargeable  to  UI 
grant  fimds. 

— UI  Claimant's  Court  Appeals  Costs. 
To  the  extent  authorized  by  State  law, 
funds  may  be  expended  for  reasonable 
counsel  fees  and  necessary  court 
costs,  as  fixed  by  the  court,  incurred 
by  the  claimant  on  appeals  to  the 
courts  in  the  following  cases: 
Any  court  appeal  from  an 
administrative  or  judicial  decision 
favorable  in  whole  or  in  part  for  the 
claimant; 

Any  coiul  appeal  by  a  claimant  &t)m 
a  decision  which  reverses  a  prior 
decision  in  his/her  favor, 

Any  court  appeal  by  a  claimant  fi^m 
a  decision  denying  or  reducing  benefits 
awarded  under  a  prior  administrative  or 
judicial  decision; 

Any  court  appeal  as  a  result  of  which 
the  claimant  is  awarded  benefits; 

Any  court  appeal  by  a  claimant  from 
a  decision  by  a  tribunal,  board  of 
review,  or  court  which  was  not 
unanimous; 

Any  court  appeal  by  a  claimant  where 
the  court  finds  that  a  reasonable  basis 
exists  for  the  appeal. 

Reed  Act.  Payment  bom  the  SESA's 
UI  grant  allocations,  made  into  a  State's 
account  in  the  Unemployment  Trust 
Fund  for  the  purpose  of  reducing 


charges  against  Reed  Act  funds  (Section 
903(c)(2)  of  the  Social  Security  Act.  as 
amended  (42  U.S.C  1103(c)(2)).  are 
allowable  costs  provided  that: 

The  charges  against  Reed  Act  funds 
were  for  amounts  appropriated, 
obligated,  and  expended  for  the 
acquisition  of  automatic  data  processing 
installations  or  for  the  acquisition  or 
major  renovation  of  State-owned  real 
property  (as  defined  in  29  CFR  97.3): 
and 

With  respect  to  each  acquisition  or 
improvement  of  property,  the  payments 
are  accounted  for  as  credit  against 
equivalent  amounts  of  Reed  Act  funds 
previously  withdravm  imder  the 
respective  appropriation. 

Prior  Approval  of  Equipment 
Purchases.  As  provided  for  in  OMB 
Circular  No.  A-87  (Revised), 
Attachment  B,  item  19,  the  requirement 
that  grant  recipients  obtain  prior 
approval  from  the  Federal  grantor 
agency  for  all  purchases  of  equipment 
(as  defined  in  29  CFR  97.3)  is  waived 
and  approval  authority  is  delegated  to 
the  SESA  Administrator. 

4.  Assurance  of  Management  Systems, 
Reporting,  and  Record  Keeping.  The 
SESA  assures  that: 

Financial  systems  provide  fiscal 
control  and  accounting  procedures 
sufficient  to  permit  timely  preparation 
Oi  required  reports,  and  the  tracing  of 
funds  to  a  level  of  expenditure  adequate 
to  establish  that  funds  have  not  been 
expended  improperly  (29  CFR  97.20). 

The  financial  management  system  and 
the  program  information  system  provide 
Federally-required  reports  and  records 
that  are  uniform  in  definition,  accessible 
to  authorized  Federal  and  State  staff, 
and  verifiable  for  monitoring,  reporting, 
audit,  and  evaluation  purposes. 

It  will  submit  reports  to  ETA  as 
required  in  instructions  issued  by  ETA 
and  in  the  format  ETA  prescribes. 

The  financial  management  system 
provides  for  methods  to  insiue 
compliance  with  the  requirements 
applicable  to  procurement  and  grants  as 
specified  in  29  CFR  Part  98  (Debarment 
and  Suspension),  and  for  obtaining  the 
required  certifications  under  29  CFR 
98.510(b)  regarding  debarment, 
suspension,  ineligibility,  and  voluntary 
exclusions  for  lower  tier  covered 
transactions. 

5.  Assurance  of  Program  Quality.  The 
SESA  assures  that  it  will  administer  the 
UI  program  in  a  maimer  that  ensures 
proper  and  efficient  administration. 
"Proper  and  efficient  administration" 
includes  performance  measured  by  ETA 
through  Tier  I  measures.  Tier  II 
measures,  program  reviews,  and  the 
administration  of  the  UI  BAM,  BTQ. 
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measiires,  and  TPS  program 
requirements. 

6.  Assurance  on  Use  of  Unobligated 
Fimds.  The  SESA  assures  that  non- 
automation  funds  will  be  obligated  by 
December  31  of  the  following  fiscal 
year,  and  liquidated  (expended)  within 
90  days  thereafter.  ETA  may  extend  the 
liquidation  date  upon  written  request. 
Automation  funds  must  be  obligated  by 
the  end  of  the  3rd  fiscal  year,  and 
liquidated  within  90  days  thereafter. 
ETA  may  extend  the  liquidation  date 
upon  written  request.  Failure  to  comply 
with  this  assurance  may  result  in 
disallowed  costs  from  audits  or  review 
findings. 

7.  Assurance  of  Disaster  Recovery 
Capability.  The  SESA  assures  that  it  will 
maintain  a  Disaster  Recovery  plan. 

8.  Assurance  of  Conformity  and 
Compliance.  The  SESA  assures  that  the 
State  law  will  conform  to.  and  its 
administrative  practice  will 
substantially  comply  with,  all  Federal 
UI  law  reqiurements,  and  that  it  will 
adhere  to  DOL  directives. 

g.  Assurance  of  Participation  in  UI 
PERFORMS.  The  SESA  assiires  that  it 
will  participate  in  the  annual  UI 
PERFORMS  State  Quality  Service 
Planning  process  by  submitting:  (1)  any 
Corrective  Action  Plans  (CAPs)  required 
under  UI  PERFORMS,  and  (2)  any 
Continuous  Improvement  Plans  (CIPs) 
negotiated  with  the  Department  of  Labor 
as  part  of  the  State  Quality  Service 
Planning  process. 

10.  Assurance  of  Financial  Reports 
and  Planning  Forms.  The  SESA  assures 
that  it  will  submit  financial  reports  and 
financial  planning  forms  as  required  by 
the  Department  of  Labor  to  support  the 
annual  allocation  of  administrative 
grants. 

11.  Assurance  of  Prohibition  of 
Lobbying  Costs  (29  CFR  Part  93).  The 
SESA  assures  and  certifies  that,  in 
accordance  with  the  DOL 
Appropriations  Act,  no  UI  grant  funds 
will  be  used  to  pay  salaries  or  expenses 
related  to  any  activity  designed  to 
influence  legislation  or  appropriations 
pending  before  the  Congress  of  the 
United  States,  (k).  Drug-Free  Workplace 
(29  CFR  Part  98).  The  SESA  assures  and 
certifies  that  it  will  comply  with  the 
requirements  at  this  part. 

Tempomiy  Assistance  for  Needy 
Families  (TANF) 

By  signing  the  Unified  Plan  signature 
page,  you  are  certifying  that: 

1.  Tliat.  during  the  fiscal  year,  the 
State  will  operate  a  child  support 
enforcement  program  under  the  State 
plan  approved  under  part  D. 
(§  402(a)(2)) 


2.  That,  during  the  fiscal  year,  the 
State  will  operate  a  foster  care  and 
adoption  assistance  program  imder  the 
State  plan  approved  under  part  E,  and 
that  the  State  will  take  such  actions  as 
are  necessary  to  ensiire  that  children 
receiving  assistance  under  such  part  are 
eligible  for  medical  assistance  under  the 
State  plan  under  title  XIX.  (§  402(a)(3)) 

3.  Which  State  agency  or  agencies  will 
administer  and  supervise  the  TANF 
program  for  the  fiscal  year,  which  shall 
include  assurances  that  local 
governments  and  private  sector 
organizations  have  been  consulted 
regarding  the  plan  and  design  of  welfare 
services  in  the  State  so  that  services  are 

firovided  in  a  manner  appropriate  to 
ocal  populations;  and  have  had  at  least 
45  days  to  submit  comments  on  the  plan 
and  the  design  of  such  services. 
(§  402(a)(4)) 

4.  That,  diiring  the  fiscal  year,  the 
State  will  provide  each  member  of  an 
Indian  trilM,  who  is  domiciled  in  the 
State  and  is  not  eligible  for  assistance 
under  a  tribal  family  assistance  plan 
approved  under  section  412,  with 
equitable  access  to  federally-funded 
assistance  imder  the  State's  TANF 
program  (§  402(a)(5)) 

5.  That  the  State  has  established  and 
is  enforcing  standards  and  procedures  to 
ensure  against  program  fivud  and  abuse, 
including  standards  and  procedures 
concerning  nepotism,  conflicts  of 
interest  among  individuals  responsible 
for  the  administration  and  supervision 
of  the  State  program,  kickbacks,  and  the 
use  of  political  patronage.  (§  402(b)(6)) 

6.  (Optional)  that  the  State  has 
establi^ed  and  is  enforcing  standards 
and  procedures  to: 

•  Screen  and  identify  individuals 
receiving  assistance  under  this  part  with 
a  history  of  domestic  violence  while 
maintaining  the  confidentiality  of  such 
individuals; 

•  Refer  such  individuals  to 
counseling  and  supportive  services;  and 

•  Waive,  pursuant  to  a  determination 
of  good  cause,  other  program 
requirements  such  as  time  limits  (for  so 
long  as  necessary)  for  individuals 
receiving  assistance,  residency 
requirements,  child  support  cooperation 
requirements,  and  family  cap 
provisions,  in  cases  where  compliance 
with  such  requirements  would  make  it 
more  difficult  for  individuals  receiving 
assistance  imder  this  part  to  escape 
domestic  violence  or  unfairly  penalize 
such  individuals  who  are  or  have  been 
victimized  by  such  violence,  or 
individuals  who  are  at  risk  of  further 
domestic  violence.  (§  402(a)(7)(A)(i).  (ii). 
(iu) 


Welfare-to-Work(WtW) 

By  signing  the  Unified  Plan  signature 
page,  you  are  certifying  that: 

1.  llie  State  is  an  eUgible  State, 
pursuant  to  SSA  section  402(a)  for  the 
fiscal  year.  (SSA  §  402(a);  SSA 
§403(a)(5)(A)(ii)(IV)) 

2.  The  State  assures  that  qualified 
State  expenditures  (within  the  meaning 
of  SSA  section  409(a)(7))  for  the  fiscal 
year  will  not  be  less  than  the  applicable 
percentage  of  historic  State 
expenditures  (within  the  meaning  of 
SSA  section  409(a)(7))  with  respect  to 
the  fiscal  year.  (SSA  section 
403(5)(A)(ii)(V):  SSA  Section  409(a)(7)) 

3.  The  State  has  consulted  and 
coordinated  with  the  appropriate 
entities  in  the  substate  areas  regarding 
the  plan  and  the  design  of  WtW  services 
in  the  State.  Statutory  Qtation:  SSA 
section  403(a)(5)(A)(ii)(I)(cc). 

4.  The  State  will  make  available  to  the 
pubUc  a  summary  of  the  WtW  plan. 
Statutory  Citation:  SSA  section  402(b). 

5.  The  State  has  agreed  to  negotiate  in 
good  faith  with  the  Secretary  of  Health 
and  Hiunan  Services  with  respect  to  the 
substance  and  funding  of  any  evaluation 
under  SSA  section  413(j)  and  to 
cooperate  with  the  conduct  of  such  an 
evaluation.  (SSA  §  403(a)(5)(A)(ii)(III): 
SSA8413(j)) 

6.  The  State  shall  not  use  any  part  of 
these  grant  funds,  nor  any  part  of  state 
expenditures  made  to  matui  the  funds, 
to  fulfill  any  obligation  of  any  State. 
poUtical  subdivision,  or  private  industry 
council  to  contribute  funds  under  SSA 
sections  403(b)  or  418  or  any  other 
provision  of  the  Social  Security  Act  or 
other  Federal  law. 

Note:  There  is  an  exception  to  this 
requirement  for  Access  to  Jobs. 

Statutory  Qtation:  SSA  section 
403(a)(5)(Q(vl). 

7.  The  State  will  retxim  to  The 
Secretary  of  Labor  any  part  of  the  WtW 
funds  that  are  not  expended  within  3 
years  after  the  date  the  funds  are  so 
provided.  Statutory  Citation:  SSA 
section  403(a)(5)(C)(vii). 

8.  The  State  WtW  program  will  be 
conducted  in  accordance  with  the  WtW 
legislation,  regulatory  provisions,  future 
written  guidance  provided  by  the 
Department,  and  all  other  appUcable 
Federal  and  State  laws. 

9.  The  State  wrill  apply  the  TANF  law 
and  regulations  to  the  operation  of  the 
WtW  program,  unless  otherwise 
specified  by  the  Department  or  defined 
in  SSA  section  403(a)(5)  or  the 
applicable  WtW  regulations. 

10.  The  State  will  provide  services 
under  the  WtW  grant  to  eligible 
participants  only. 
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11.  The  State  will  maintain  and 
submit  accurate,  complete  and  timely 
participant  and  financial  records 
reports,  as  specified  by  the  Secretary  of 
Labor  and  the  Secretary  of  Health  and 
Human  Services. 

12.  The  State  will  establish  a 
mechanism  to  exchange  information 
and  coordinate  the  WtW  program 
operated  by  the  State  and  PICs  with 
other  programs  available  that  will  assist 
in  providing  welfare  recipients 
employment. 

13.  The  State  shall  adhere  to  the 
certifications  required  under  TANF  and 
will  meet  the  TANF  maintenance  of 
effort  requirements. 

14.  The  State  will  comply  with  the 
"common  rule"  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments  codified  for  DOL  at 
29CFRPart97. 

15.  The  State  will  follow  the  audit 
requirements  of  The  Single  Audit  Act 
Amendments  of  1996  and  OMB-Circular 
A— 133 

16.  The  State  will  follow  the 
allowable  cost/cost  principles  of  OMB 
Circular  A-87. 

17.  The  State  will  establish  poUdes  to 
enforce  the  provisions  regarding 
nondisplacement  in  work  activities 
under  a  program  operated  with  funds 
provided  imder  WtW.  Statutory 
Qtation:  SSA  section  403(a)(S)(J)(i). 

18.  Assures  that  the  Health  and  Safety 
standards  established  imder  Federal  and 
State  law  otherwise  applicable  to 
working  conditions  of  employees  shall 
be  equally  applicable  to  working 
conditions  of  other  participants  engaged 
in  a  work  activity  under  a  program 
operated  with  funds  provided  under 
WtW.  Statutory  Qtation:  SSA  section 
403(a)(5)(J)(ii). 

19.  The  State  will  enforce  the 
provision  that  an  individual  may  not  be 
discriminated  against  by  reason  of 
gender  with  respect  to  participation  in 
work  activities  imder  a  program 
operated  with  funds  provided  under 
WtW.  Statutory  Qtation:  SSA  section 

403(a)(5)0Kiii). 

20.  The  State  shall  establish  and 

maintain  procedures  for  grievances  or 
complaints  firom  participants  and 
employees  imder  the  WtW  program.  The 
procedures  established  will  be 
consistent  with  the  requirements  of  SSA 
section  403(a)(5)(J)(iv).  Statutory 
Citation:  SSA  section  403(a)(5)(J)(iv). 

21.  The  State  shall  establish  and 
enforce  standards  and  procedures  to 
ensure  against  fraud  and  abuse, 
including  standards  and  procedures 
against  nepotism,  conflicts  of  interest 
among  individuals  responsible  for  the 
administration  and  supervision  of  the 


State  WtW  program,  kickbacks,  and  the 
use  of  political  patronage. 

22.  The  State  will  comply  writh  the 
nondiscrimination  provisions  of  the 
laws  enumerated  at  SSA  section  408(d), 
with  respect  to  participation  in  work 
activities  engaged  in  under  the  WtW 
program. 

Senior  Community  Service  Employment 
Program  (SCSEP) 

1.  By  signing  the  Unified  Plan 
signature  page,  you  are  certifying  that 
the  State  agrees  to  follow  the  provisions 
of  Title  V  of  the  Older  Americans  Act 
of  1965  as  amended  or  its  successor 
legislation,  the  regulations  at  20  CFR 
part  641  and  Department  of  Labor 
guidance  when  administering  funds 
provided  pursuant  to  that  Act. 

Community  Development  Block  Grant 
(CDBG) 

By  signing  the  Unified  Plan  signature 
page/vou  are  certifying  that: 

1.  The  jurisdiction  snail  consult  with 
other  public  and  private  agencies  that 
provide  assisted  housing,  health 
services,  and  social  services  during 
preparation  of  the  plan.  (§  91.100(a)(1)) 

2.  When  preparing  the  portion  of  its 
consolidated  plan  concerning  lead- 
based  paint  hazards,  the  jurisdiction 
shall  consult  with  State  or  local  health 
and  child  welfare  agencies  and  examine 
existing  data  related  to  lead-based  paint 
hazards  and  poisonings,  including 
health  department  data  on  the  address 
of  housing  units  in  which  children  have 
been  identified  as  lead  poisoned. 
(891.100(a)(2)) 

3.  When  preparing  the  description  of 
priority  nonhousing  community 
development  needs,  a  unit  of  general 
local  government  must  notify  adjacent 
units  of  general  local  government,  to  the 
extent  practicable.  The  nonhousing 
community  development  plan  must  be 
submitted  to  the  state,  and,  if  the 
jurisdiction  is  a  CDBG  entitlement 
grantee  other  than  an  urban  county,  to 
the  county.  (§  91.100(a)(3)) 

4.  The  largest  city  in  each  eligible 
metropolitan  statistical  area  (EMSA) 
that  is  eligible  to  receive  a  HOPWA 
formula  allocation  must  consult  broadly 
to  develop  a  metropolitan-wide  strategy 
for  addressing  the  needs  of  persons  with 
HTV/AIDS  and  their  families  living 
throughout  the  EMSA.  All  jurisdictions 
vnthin  the  EMSA  must  assist  the 
jurisdiction  that  is  applying  for  a 
HOPWA  allocation  in  the  preparation  of 
the  HOPWA  submission.  (§  91.100(b)) 

5.  The  jurisdiction  shall  consult  with 
the  local  public  housing  agency 
participating  in  an  approved 
Comprehensive  Grant  program 
concerning  consideration  of  public 


housing  needs  and  planned 
Comprehensive  Grant  program 
activities.  (§  91.100(c)) 

6.  If  HOME  is  part  of  die  plan, 
demonstrate  that  rehabilitation  is  the 
primary  eligible  activity  and  ensure  that 
this  requirement  is  met  by  establishing 
a  minimum  level  of  rehabilitation  per 
unit  or  a  required  ration  between 
rehabilitation  and  refinancing. 
(S91.320(h)(2)) 

7.  If  HOME  is  part  of  the  plan,  require 
a  review  of  management  practices  to 
demonstrate  that  disinvestment  in  the 
property  has  not  occurred;  that  the  long 
term  needs  of  the  project  can  be  met; 
and  that  the  feasibility  of  serving  the 
targeted  population  over  an  extended 
affordability  period  can  be 
demonstrated.  (§  91.320(g)(2)) 

8.  HOME  funds  cannot  be  used  to 
refinance  multifamily  loans  made  or 
insured  by  any  Federal  program, 
including  CDBG.  (§  91.320(g)(2)) 

9.  The  State  is  affirmatively  furthering 
fair  housing.  Each  State  is  required  to 
submit  a  certification  that  it  vkrill 
affirmatively  further  fair  housing,  which 
means  that  it  will  conduct  an  analysis 
to  identify  impediments  to  fair  housing 
choice  within  the  State,  take  appropriate 
actions  to  overcome  the  effects  of  any 
impediments  identified  through  that 
analysis,  and  maintain  records  reflecting 
the  analysis  and  actions  in  this  regard. 
(See  §  570.487(b)(2)(ii)  of  this  titie.) 

(§  91.325(a)(1)) 

10.  The  State  has  an  anti- 
displacement  and  relocation  plan.  The 
State  is  required  to  submit  a 
certification  that  it  has  in  efiiect  and  is 
following  a  residential  antidisplacement 
and  relocation  assistance  plan  in 
connection  with  any  activity  assisted 
with  funding  under  the  CDBG  or  HOME 
programs.  (§  91.325(a)(2)) 

11.  The  State  must  submit  a 
certification  with  regard  to  drug- free 
workplace  required  by  24  CFR  part  24, 
subpart  F.(§  91.325(a)(3)) 

12.  The  State  must  submit  a 
certification  with  regard  to  compliance 
with  restrictions  on  lobbying  required 
by  24  CFR  part  87,  together  with 
disclosure  forms,  if  required  by  that 
part.  (S  91.325(a)(4)) 

13.  The  State  must  submit  a 
certification  that  the  consolidated  plan 
is  authorized  under  State  law  and  that 
the  State  possesses  the  legal  authority  to 
carry  out  the  programs  for  which  it  is 
seeking  funding,  in  accordance  with 
applicable  HUD  regulations. 

(§  91.325(a)(5)) 

14.  The  State  must  submit  a 
certification  that  the  housing  activities 
to  be  undertaken  witii  CDBG,  HOME, 
ESG,  and  HOPWA  funds  are  consistent 
wiUi  the  plan.  (§  91.325(a)(6)) 
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15.  The  State  must  submit  a 
certification  that  it  will  comply  with  the 
acquisition  and  relocation  requirements 
of  the  Uniform  Relocation  Assistance 
and  Real  Property  Acquisition  Policies 

Act  of  1970, 89  amended,  and    

implementing  regulations  at  49  CFR  part 
24.(§91.325(aK7)) 

16.  The  State  must  submit  a 
certification  that  it  will  comply  with 
section  3  of  the  Housing  and  Urban 
Development  Act  of  1968  (12  U.S.C. 
1701u),  and  implementing  regulations  at 
24  CFR  part  135.  (§gi.325(a)(8)) 

17.  Conomunity  Development  Block 
(kant  program.  For  States  that  seek 
fundii^  under  CDBG,  the  following 
certifications  are  required: 

(S  91.325(b)(1)) 

•  Qtizen  participation.  A  certification 
that  the  State  is  following  a  detailed 
citizen  participation  plan  that  satisfies 
the  requirements  of  §  91.115,  and  that 
each  ^t  of  general  local  government 
that  is  recei^dng  assistance  from  the 
State  is  following  a  detailed  citizen 
participation  plan  that  satisfies  the 
requirements  of  §  570.486  of  this  title. 

•  Consultation  with  local 
governments.  A  certification  that: 
(§  91.325(b)(2))  ^       ^ 

•  It  has  consulted  with  anected  umts 
of  local  government  in  the 
nonentiUement  area  of  the  State  in 
determining  the  method  of  distribution 

of  funding; 

•  It  engages  or  will  engage  in 
planning  for  community  development 
activities; 

•  It  provides  or  will  provide  technical 
assistance  to  units  of  general  local 
government  in  coimection  with 
commimity  development  programs; 

•  It  will  not  refuse  to  distriDute  funds 
to  any  xmit  of  general  local  government 
on  the  basis  of  the  particular  eligible 
activity  selected  by  the  imit  of  general 
local  govenunent  to  meet  its  community 
development  needs,  except  that  a  State 
is  not  prevented  from  establishing 
priorities  in  distributing  funding  on  the 
basis  of  the  activities  selected;  and 

•  Each  unit  of  general  local 
government  to  be  distributed  funds  will 
be  required  to  identify  its  commimity 
development  and  housing  needs, 
includhig  the  needs  of  the  low-income 
and  moderate-income  families,  and  the 
activities  to  be  undertaken  to  meet  these 
needs. 

•  Commxmity  development  plan.  A 
certification  that  this  consolidated  plan 
identifies  community  development  and 
housing  needs  and  specifies  both  short- 
term  and  long-term  community 
development  objectives  that  have  been 
developed  in  accordance  with  the 
primary  objective  of  the  statute 
authorizing  the  CDBG  program,  as 


described  in  24  CFR  570.2  *  and 
requirements  of  this  part  and  24  CFR 
part  570.  (§  91.325(b)(3)) 

•  Note:  (S  570.2  was  removed  in  March, 
1996.  The  streamlined  text  of  $  570.1(c)  has 
replaced  570.2.) 

•  Use  of  funds.  A  certification  that 
the  State  has  complied  with  the  ■ 
following  criteria:  (§  91.325(b)(4)) 

•  With  respect  to  activities  expected 
to  be  assisted  with  CDBG  funds,  the 
action  plan  has  been  developed  so  as  to 
give  the  maximum  feasible  priority  to 
activities  that  will  benefit  low-  and 
moderate-income  families  or  aid  in  the 
prevention  or  elimination  of  slums  or 
blight.  The  plan  may  also  include 
CDBG-assisted  activities  that  are 
certified  to  be  designed  to  meet  other 
community  development  needs  having 
particular  urgency  existing  conditions 
pose  a  serious  and  immediate  threat  to 
the  health  or  welfare  of  the  community 
where  other  financial  resources  are  not 
available  to  meet  such  needs; 

•  The  aggregate  use  of  CDBG  funds, 
including  section  108  guaranteed  loans, 
during  a  period  specified  by  the  State, 
consisting  of  one,  two,  or  three  specific 
consecutive  program  years,  shall 
principally  benefit  low-  and  moderate- 
income  families  in  a  manner  that 
ensures  that  at  least  70  percent  of  the 
amount  is  expended  for  activities  that 
benefit  such  persons  dxuingthe 
designated  period  (see  24  CFR  570.481 
for  definition  of  "CDBG  funds");  and 

•  The  State  will  not  attempt  to 
recover  any  capital  costs  of  public 
improvements  assisted  with  CDBG 
funds,  including  Section  108  loan 
guaranteed  funds,  by  assessing  any 
amount  against  properties  owned  and 
occupied  by  persons  of  low-  and 
moderate-income,  including  any  fee 
charged  or  assessment  made  as  a 
condition  of  obtaining  access  to  such 
public  improvements.  However,  if 
CDBG  funds  are  used  to  pay  the 
proportion  of  a  fiae  or  assessment 
attributable  to  the  capital  costs  of  public 
improvements  (assisted  in  part  with 
CDBG  funds)  financed  from  other 
revenue  sources,  an  assessment  or 
charge  may  be  made  against  the 
property  with  respect  to  the  public 
improvements  financed  by  a  source 
other  than  with  CDBG  funds.  In 
addition,  with  respect  to  properties 
owned  and  occupied  by  moderate- 
income  (but  not  low-income)  families, 
an  assessment  or  charge  may  be  made 
against  the  property  with  respect  to  the 
public  improvements  financed  by  a 
source  other  than  CDBG  funds  if  the 
State  certifies  that  it  lacks  CDBG  funds 
to  cover  the  assessment 


30.  The  grant  will  be  conducted  and 
administered  in  conformity  with  title  VI 
of  Uie  Civil  Rights  Act  of  1964  (42 
U.S.C.  2000d)  and  the  Fair  Housing  Act 
(42  U.S.C. 3601-3619) and 
implementing  regulations. 

(§  91.325(b)(5)) 

31.  The  State  will  require  units  of 
general  local  government  that  receive 
CDBG  funds  to  certify  that  they  have 
adopted  and  are  enforcing: 

(§  91.325(b)(6)) 

•  A  policy  prohibiting  the  use  of 
excessive  force  by  law  enforcement 
agencies  within  its  jurisdiction  against 
any  individuals  engaged  in  non-violent 
dvil  rights  demonstrations;  and 

•  A  policy  of  enforcing  applicable 
State  and  local  laws  against  physically 
barring  entrance  to  or  exit  from  a  fadUty 
or  location  that  is  the  subject  of  such 
non-violent  civil  rights  demonstrations 
within  its  jurisdiction. 

34.  The  State  will  comply  with 
applicable  laws.  ($  91.325(b)(7)) 

35.  Emergency  Shelter  Grant  program. 
For  States  that  seek  funding  imder  the 
Emergency  Shelter  Grant  program,  a 
certification  is  reqiiired  by  the  State  that 
it  will  ensure  that  its  State  recipients 
comply  with  the  following  criteria: 

(§  91.325(c)) 

•  In  the  case  of  assistance  involving 
major  rehabilitation  or  conversion,  it 
will  maintain  any  building  for  which 
assistance  is  used  under  the  ESG 
program  as  a  shelter  for  homeless 
individuals  and  families  for  not  less 
than  a  10-year  period; 

•  In  the  case  of  assistance  involving 
rehabilitation  less  than  that  covered 
under  paragraph  (d)(1)  of  this  section,  it 
will  maintain  any  building  for  which 
assistance  is  used  imder  the  ESG 
program  as  a  shelter  for  homeless 
individuals  and  families  for  not  less 
than  a  three-year  period; 

•  In  the  case  of^assistance  involving 
essential  services  (including  but  not 
limited  to  employment,  health,  drug 
abuse,  or  education)  or  maintenance, 
operation,  insurance,  utilities  and 
furnishings,  it  will  provide  services  or 
shelter  to  homeless  individuals  and 
families  for  the  period  during  which  the 
ESG  assistance  is  provided,  without 
regard  to  a  particular  site  or  structure  as 
long  as  the  same  general  population  is 
served; 

•  Any  renovation  carried  out  with 
ESG  assistance  shall  be  sufficient  to 
ensiue  that  the  building  involved  is  safe 
and  sanitary; 

•  It  will  assist  homeless  individuals 
in  obtaining  appropriate  supportive 
services,  including  permanent  housing, 
medical  and  mental  health  treatment, 
counseling,  supervision,  and  other 
services  essential  for  achieving 
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independent  living,  and  other  Federal, 
State,  local,  and  private  assistance 
available  for  such  individuals; 

•  It  will  obtain  matching  amounts 
required  under  §576.71  of  this  title; 

•  It  will  develop  and  implement 
procedures  to  ensure  the  confidentiality 
of  records  pertaining  to  any  individual 
provided  family  violence  prevention  or 
treatment  services  imder  any  project 
assisted  imder  the  ESG  program, 
including  protection  against  the  release 
of  the  address  or  location  of  any  family 
violence  shelter  project  except  with  the 
written  authorization  of  the  person 
responsible  for  the  operation  of  that 
shelter; 

•  To  the  maximimi  extent  practicable, 
it  will  involve,  through  employment, 
volimteer  services,  or  otherwise, 
homeless  individuals  and  families  in 
constructing,  renovating,  maintaining, 
and  operating  facilities  assisted  under 
this  program,  in  providing  services 
assisted  under  the  program,  and  in 
providing  services  for  occupants  of 
facilities  assisted  under  the  program; 
and 

•  It  is  following  a  current  HUD- 
approved  consolidated  plan. 

45.  HOME  program.  Each  State  must 
provide  the  following  certifications: 
(S  91.325(d)) 

•  If  it  plans  to  use  program  funds  for 
tenant-based  rental  assistance,  a 
certification  that  rental-based  assistance 
is  an  essential  element  of  its 
consolidated  plan; 

•  A  certification  that  it  is  using  and 
will  use  HOME  funds  for  eligible 
activities  and  costs,  as  described  in 
Sees.  92.205  through  92.209  of  this 
subtitle  and  that  it  is  not  using  and  will 
not  use  HOME  funds  for  prohibited 
activities,  as  described  in  §  92.214  of 
this  subtitle;  and  &  A  certification  that 
before  committing  funds  to  a  project,  the 
State  or  its  recipients  will  evaluate  the 
project  in  accordance  with  guidelines 
that  it  adopts  for  this  purpose  and  will 
not  invest  any  more  HOME  funds  in 
combiflfation  with  other  federal 
assistance  than  is  necessary  to  provide 
affordable  housing 

1.  Housing  Opportunities  for  Persons 
With  AIDS.  For  States  tiiat  seek  funding 
under  the  Housing  Opportimities  for 
Persons  With  AIDS  program,  a 
certification  is  required  by  the  State 
that:  (§  91.325(e)) 

•  Activities  funded  under  the 
{HO^vm  will  meet  urgent  needs  that  are 
not  being  met  by  available  public  and 
private  sources;  and 

•  Any  building  or  structure 
purchased,  leased,  rehabilitated, 
renovated,  or  converted  with  assistance 
under  that  program  shall  be  operated  for 
not  less  than  10  years  specified  in  the 


plan,  or  for  a  period  of  not  less  than 
three  years  in  cases  involving  non- 
substantial  rehabilitation  or  repair  of  a 
building  or  structure. 

Public  Housing 

By  signing  the  Unified  Plan  signature 
page^ou  are  certifying  that: 

1.  Ine  plan  is  consistent  with  the 
applicable  comprehensive  housing 
affordability  strategy  for  the  jurisdiction 
in  which  the  public  housing  agency  is 
located,  in  accordance  with  tide  I  of  the 
Cranston-Gonzalez  National  Act,  and 
contains  a  certification  by  the 
appropriate  State  or  local  official  that 
the  plan  meets  the  requirements  of  this 
paragraph.  (§  5(c)(2)(B)) 

2.  The  safety  of  public  housing 
residents.  (§  5A(d)(13)(A)) 

3.  The  safety  and  crime  prevention 
plan  shall  be  established  in  consultation 
with  the  police  officer  or  oflicers  in 
command  for  the  appropriate  precinct 
or  police  department.  (§  5A(d)(13)(B)) 

4.  The  PHA  that  it  will  carry  out  the 
public  housing  agency  plan  in 
conformity  with  tide  VI  of  the  Civil 
Rights  Act  of  1964.  the  Fair  Housing 
Act,  section  504  of  the  Rehabilitation 
Act  of  1973,  and  tile  II  of  the  Americans 
with  Disabilities  Act  of  1990,  and  will 
affirmative  further  fair  housing. 
(§5A(d)(15)) 

5.  Each  public  housing  agency  shall 
establish  1  or  more  resident  advisory 
boards  in  accordance  with  this 
subsection,  the  membership  of  which 
shall  adequately  reflect  and  represent 
the  residents  assisted  by  the  public 
housing  agency.  (§  5A(e)(l)) 

6.  In  developing  a  public  housing 
agency  plan  imder  tltis  section,  the 
board  of  directors  or  similar  governing 
body  of  a  public  housing  agency  shall 
conduct  a  public  hearing  to  discuss  the 
public  housing  agency  plan  and  to 
invite  public  comment  regarding  that 
plan.  The  hearing  shall  be  conducted  at 
a  location  that  is  convenient  to 
residents.  (§  5A(e)) 

7.  Each  significant  amendment  or 
modification  with  a  public  housing 
agency  plan  submitted  to  the  Secretary 
shall  consult  with  the  resident  advisory 
board  and  be  consistent  with 
comprehensive  housing  affiirdability 
strategies.  (§5A(g)(2)) 

8.  A  public  housing  agency  shall 
make  the  approved  plan  of  the  agency 
available  to  the  general  public. 
(S5A(i)(5)) 

9.  The  Secretary  shall  provide  explicit 
written  approval  or  disapproval,  in  a 
timely  manner,  for  a  pubUc  housing 
agency  plan  submitted  by  any  public 
housing  agency  designate  by  the 
Secretary  as  a  troubled  public  housing 
agency  under  section  6(j)(2).  (§  5A(j)(2)) 


10.  Providing  assistance  imder  this 
title,  a  public  housing  agency  shall 
comply  with  the  rules  standards,  and 
poUcies  established  in  the  public 
housing  agency  plan  of  the  public 
housing  agency  approved  imder  H.R. 
4194,  section  511  (5A{1)).  (§5A0)) 

11.  The  state  consulted  with  Resident 
Advisory  Board  established  under 
Subsection  (e).  (|  5A(c)(2)A) 

Community  Services  Block  Grant 
(CSBG) 

By  signing  the  Unified  Plan  signature 
page,  you  are  certifying  that: 

1.  Funds  made  available  through  the 
grant  or  allotment  will  be  used — 

•  To  support  activities  that  are 
designed  to  assist  low-income  families 
and  individuals,  including  families  and 
individuals  receiving  assistance  under 
part  A  of  title  IV  of  the  Social  Security 
Act  (42  U.S.C.  601  et  seq.),  homeless 
families  and  individuals,  migrant  or 
seasonal  farmworkers,  and  elderly  low- 
income  individuals  and  famiUes,  and  a 
description  of  how  such  activities  will 
enable  the  families  and  individuals — 

•  To  remove  obstacles  and  solve 
problems  that  block  the  achievement  of 
self-sufficiency  (including  self- 
sufficiency  for  families  and  individuals 
who  are  attempting  to  transition  off  a 
State  program  carried  out  under  part  A 
of  title  IV  of  the  Social  Security  Act);  to 
secure  and  retain  meaningful 
employment; 

•  To  attain  an  adequate  education, 
with  partioUar  attention  toward 
improving  hteracy  skills  of  the  low- 
income  families  in  the  communities 
involved,  which  may  include  carrying 
out  family  literacy  initiatives; 

•  To  niake  better  use  of  available 
income; 

•  To  obtain  and  maintain  adequate 
housing  and  a  suitable  living 
environment; 

•  To  obtain  emergency  assistance 
tfaroogh  loans,  grants,  or  other  means  to 
meet  immediate  and  urgent  family  and 
individual  needs;  and 

•  To  achieve  greater  participation  in 
the  affairs  of  the  communities  involved, 
including  the  development  of  public 
and  private  grassroots  partnerships  with 
local  law  enforcement  agencies,  local 
housing  authorities,  private 
foundations,  and  other  public  and 
private  partners  to— 

•  Document  best  practices  based  on 
successful  grassroots  intervention  in 
urban  areas,  to  develop  methodologies 
for  widespread  replication;  and 
strengthen  and  improve  relationships 
with  local  law  enforcement  agencies, 
which  may  include  participation  in 
activities  such  as  neighborhood  or 
comnnmity  policing  efforts; 
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2.  The  needs  of  youth  in  low-income 
conununities  are  being  met  tluough 
youth  development  programs  that 
support  the  primary  role  of  the  family, 
give  priority  to  the  prevention  of  youth 
problems  and  crime,  and  promote 
increased  community  coordination  and 
collaboration  in  meeting  the  needs  of 
youth,  and  support  development  and 
expansion  of  innovative  commimity- 
based  youth  development  programs  that 
have  demonstrated  success  in 
preventing  or  reducing  youth  crime, 
such  as — 

•  Programs  for  the  establishment  of 
violence-free  zones  that  would  involve 
youth  development  and  intervention 
models  (such  as  models  involving  youth 
mediation,  youth  mentoring,  life  skills 
training,  )ob  creation,  and 
entrepieneurship  programs);  and 

•  After-school  duld  care  programs. 
There  is  an  effective  use  of,  and  to 
coordinate,  other  programs  related  to 
the  purposes  of  this  subtitle  (including 
State  wel&re  reform  efforts). 

3.  There  is  an  efiiactive  use  of.  and  to 
coordinate  with  other  programs  related 
to  the  purposes  of  this  subtitle 
(indumng  State  welfare  reform  efforts). 

•-4.  A  dMcription  is  provided  on  how 
the  State  intends  to  use  discretionary 
funds  made  available  from  the 
remainder  of  the  grant  or  allotment 
described  in  section  675C(b)  in 
accordance  with  this  subtitle,  including 
a  description  of  how  the  State  will 
support  innovative  community  and 
nei^borhood-based  initiatives  related 
to  £e  purposes  of  this  subtitle. 

5.  Information  is  provided  by  eligible 
entides  in  the  State,  containhig' 

•  A  description  of  the  service 
delivery  system,  for  services  provided  or 
coordinated  with  funds  made  available 
through  grants  made  under  section 
675C(a).  targeted  to  low-income 
individuals  and  families  in 
communities  within  the  State; 

•  A  description  of  how  linkages  will 
be  developed  to  fill  identified  gaps  in 
the  services,  through  the  provision  of 
information,  referrals,  case  management, 
and  follow-up  consultations; 

•  A  description  of  how  funds  made 
available  through  grants  made  imder 
section  675C(a)  will  be  coordinated  with 
other  public  and  private  resources;  and 


•  A  description  of  how  the  local 
entity  will  use  the  funds  to  support 
innovative  commimity  and 
neighborhood-based  initiatives  related 
to  the  purposes  of  this  subtitle,  which 
may  include  fatherhood  initiatives  and 
other  initiatives  with  the  goal  of 
strengthening  families  and  encouraging 
effective  parenting; 

6.  Eligible  entities  in  the  State  will 
provide,  on  an  emergency  basis,  for  the 
provision  of  such  supplies  and  services, 
nutritious  foods,  and  related  services,  as 
may  be  necessary  to  coimteract 
conditions  of  starvation  and 
malnutrition  among  low-income 
individuals. 

7.  The  State  and  the  eligible  entities 
in  the  State  will  coordinate,  and 
establish  linkages  between, 
governmental  and  other  social  services 
programs  to  assure  the  effective  delivery 
of  such  services  to  low-income 
individuals  and  to  avoid  duplication  of 
such  services,  and  a  description  of  how 
the  State  and  the  eligible  entities  will 
coordinate  the  provision  of  employment 
and  training  activities,  as  defined  in 
section  101  of  such  Act,  in  the  State  and 
in  commimities  with  entities  providing 
activities  through  statewide  and  local 
workforce  investment  systems  under  the 
Workforce  Investment  Act  of  1998. 

8.  The  State  will  ensure  coordination 
between  antipoverty  programs  in  each 
community  in  the  State,  and  ensiire, 
where  appropriate,  that  emergency 
energy  crisis  intervention  programs 
imder  title  XXVI  (relating  to  low-inctHne 
home  energy  assistance)  are  conducted 
in  such  community. 

9.  The  State  will  permit  and  cooperate 
with  Federal  investigations  undertaken 
in  accordance  with  section  678D; 

10.  Any  eligible  entity  in  the  State 
that  received  funding  in  the  previous 
fiscal  year  through  a  community 
services  block  grant  made  under  this 
subtitle  will  not  have  its  funding 
terminated  under  this  subtitle,  or 
reduced  below  the  proportional  share  of 
funding  the  entity  received  in  the 
previous  fiscal  year  unless,  after 
providing  notice  and  an  opportunity  for 
a  hearing  on  the  record,  the  State 
determines  that  cause  exists  for  such 
termination  or  such  reduction,  subject 
to  review  by  the  Secretary  as  provided 
in  section  678C(b). 


11.  The  State  will  require  each 
eligible  entity  in  the  State  to  establish 
procedures  under  which  a  low-income 
individual,  community  organization,  or 
religious  organization,  or  representative 
of  low-income  individuals  that 
considers  its  organization,  or  low- 
income  individuals,  to  be  inadequately 
represented  on  the  board  (or  other 
mechanism)  of  the  eligible  entity  to 
petition  for  adequate  representation. 

12.  The  State  will  require  each 
eligible  entity  in  the  State  to  establish 
procedures  under  which  a  low-income 
individual,  commimity  organization,  or 
religious  organization,  or  representative 
of  low-income  individuals  that 
considers  its  organization,  or  low- 
income  individuals,  to  be  inadequately 
represented  on  the  board  (or  other 
mechanism)  of  the  eligible  entity  to 
fietition  for  adequate  representation. 

13.  The  State  will  secure  from  each  . 
eligible  entity  in  the  State,  as  a 
condition  to  receipt  of  funding  by  the 
entity  through  a  community  services 
blod(  grant  made  under  this  subtiUe  for 
a  program,  a  community  action  plan 
(which  shall  be  submitted  to  the 
Secretary,  at  the  request  of  the 
Secretary,  with  the  State  plan)  that 
includes  a  community-needs  assessment 
for  the  community  served,  which  may 
be  coordinated  with  community-needs 
assessments  conducted  for  other 
programs. 

14.  The  State  and  all  eligible  entities 
in  the  State  will,  not  later  than  fiscal 
year  2001,  participate  in  the  Results 
Oriented  Management  and 
Accoimtability  System,  another 
performance  measure  system  for  which 
the  Secretary  facilitated  development 
pursuant  to  section  678E(b).  or  an 
alternative  system  for  measuring 
performance  and  results  that  meets  the 
requirements  of  that  section,  and  a 
description  of  outcome  measures  to  be 
used  to  measure  eligible  entity 
performance  in  promoting  self- 
sufficiency,  family  stability,  and  • 
commimity  revitalization. 

15.  The  information  describing  how 
the  State  vdll  carry  out  the  assurances 
is  described  in  this  subsection. 

(FR  Doc.  99-25756  Piled  10-5-99;  8:45  am] 
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DEPAFITMENT  OF  EDUCATION 

IntMit  To  Repay  to  ttie  State  of  Otiio 
Rahabilltation  Services  Commission 
Funds  Recovered  as  a  Result  of  a 
Preliminary  Department  Decision 

agency:  OfBce  of  Special  Education  and 

Rehabilitative  Services,  Department  of 

Education. 

ACTXXl:  Notice  of  intent  to  award 

grantlMck  funds. 

SUMMARY:  Under  section  459  of  the 
General  Education  Provisions  Act 
(GEPA).  20  U.S.C.  1234h  (1994),  the 
U.S.  Secretary  of  Education  intends  to 
repay  to  the  State  of  Ohio  Rehabilitation 
Services  Ck)nunission  (ORSC),  under  a 
grantback  arrangement,  an  amount  equal 
to  75  percent  of  the  principal  amount  of 
funds  recovered  by  the  U.S.  Department 
of  Education  (Department)  as  a  result  of 
a  preliminary  departmental  decision 
(PDD).  This  notice  describes  the  ORSC's 
plan  for  the  use  of  the  repaid  fimds  and 
the  terms  and  conditions  under  which 
the  Secretary  intends  to  malce  those 
funds  available.  This  notice  invites 
comments  on  the  proposed  grantback. 
DATES:  We  must  receive  yoiu-  comments 
on  or  before  November  5, 1999. 
ADDRESSES:  Address  all  comments  about 
the  proposed  grantback  to  Syed  M. 
As^ar,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  SW.,  room  3215, 
Switzer  Building,  Washington,  DC, 
20202-6132.  If  you  prefer  to  send  your 
comments  through  tiie  Internet,  use  the 

following  address:  syed asghar@ed.gov 

FOR  FURTHER  INFORMATION  CONTACT: 
Syed  M.  Asghar.  Telephone:  (202)  205- 
3015.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FKS)  at  1-800-877-8339. 

Individiials  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Department  has  recovered 
$227,400  from  the  ORSC  for  claims 
arising  from  the  audit  conducted  by  the 
State  of  Ohio  under  the  State  of  Ohio 
Single  Audit  covering  State  fiscal  year 
1990  (i.e.,  the  one-year  period  beginning 
July  1, 1989  and  ending  June  30, 1990). 

The  claims  involved  the  ORSC's 
administration  of  the  State  Vocational 
RehabiUtation  (VR)  Services  Program 
(Federal  Grant  H126A00052).  This 
program  is  authorized  by  the 
Rehabilitation  Act  of  1973,  as  amended 
(Act).  29  U.S.C.  701  et  seq.  The  Act 


authorizes  grants  to  assist  States  to  meet 
the  ciurent  and  future  needs  of 
individuals  with  disabilities  so  that 
those  individuals  may  prepare  for  and 
engage  in  gainful  employment  to  the 
extent  of  their  capabilities. 

The  June  24, 1993  PDD  of  tiie 
Regional  Commissioner  of  Region  V  of 
the  Rehabilitation  Services 
Administration  (RSA)  found,  in  part, 
that  the  ORSC  was  required  to  refund 
$227,400  to  the  Department  because  it 
did  not  use  program  funds  appropriately 
during  fiscal  year  1990.*  Specifically, 
the  ORSC  used  program  funds  to  satisfy 
a  judgment  entered  pursuant  to  a 
settlement  agreement  of  a  lawsuit 
brought  against  the  ORSC  by  a  former 
employee  who  claimed  to  have  been 
wrongfully  discharged  some  years 
earlier.  The  ORSC's  charging  of 
$227,400  in  costs  to  the  State  Vocational 
Rehabilitation  Services  Program 
represented  a  violation  of  OMB  Circular 
A-87,  Attachment  A,  Section  C(l)(a), 
which  required  that  to  be  allowable 
imder  a  grant  program,  costs  must  be 
necessary  and  reasonable.  Since  no 
services  were  provided  by  the  former 
ORSC  employee,  it  was  determined  that 
these  costs  were  neither  necessary  nor 
reasonable  for  the  VR  program. 

The  ORSC  appealed  the  PDD  on 
September  30, 1993  to  the  U.S. 
Department  of  Education,  Office  of 
Administrative  Law  Judges  (OALJ).  In  a 
settlement  agreement  between  the 
Department  and  the  ORSC  signed  on 
March  3, 1995,  under  Docket  Nos.  93- 
76-R  and  93-1 20-R,  the  parties  agreed 
to  settle  all  of  the  issues  in  tl^i  cases 
with  the  exception  of  finding  #19,  in 
93-7&-R,  in  the  amount  of  $227,400. 
which  the  parties  agreed  to  litigate.  On 
July  14, 1995,  the  OALJ  ruled  in  favor 
of  tiie  Department  and  ordered  the 
ORSC  to  repay  the  sum  of  $227,400.  On 
September  12, 1995,  the  OALJ's 
decision  became  the  Final  Decision  of 
the  Department. 

The  ORSC  then  appealed  this 
decision  to  the  circuit  court.  On 
November  14, 1996,  the  United  States 
Court  of  Appeals  for  the  Sixth  Circuit 
ruled  in  favor  of  the  Department  by 
denying  the  petition  filed  by  the  ORSC 
[State  of  Ohio,  Rehabilitation  Services 
Commission  v.  United  States 
Department  of  Education.  No.95-4213. 
6th  Cir.  1996).  As  a  result  of  this 
decision,  the  ORSC  submitted  payment 
of  $227,400  to  the  Department  in 
February  1997  in  full  settlement  of  all 
claims  arising  fit>m  tliis  audit  issue. 


>  ThU  PDD,  which  contained  several  other  issues 
of  noncompliance,  requested  lepajnnent  of 
$883,517,  and  a  second  PDD  requested  repayment 
of  $10,798. 


On  March  20. 1998,  the  ORSC 
requested  a  grantback  of  $170,550, 
which  represents  75  percent  of  these 
recovered  funds. 

B.  Authority  for  Awarding  a  Grantback 

Section  459(a)  of  GEPA,  20  U.S.C. 
1234h(a),  provides  that,  whenever  the 
Secretary  has  recovered  funds  following 
a  PDD  with  respect  to  an  applicable 
program,  the  Secretary  may  consider 
those  funds  to  be  additional  fimds 
available  for  the  program  and  may 
arrange  to  repay  to  the  grantee  affected 
by  that  determination  an  amoimt  not  to 
exceed  75  percent  of  the  recovered 
funds.  The  Secretary  may  enter  into  this 
grantback  requested  by  the  ORSC  if  the 
Secretary  detennines  that  the — 

(a)  Practices  and  procedures  of  the 
ORSC  that  resulted  in  the  PDD  have 
been  corrected,  and  the  State  agency  is, 
in  all  other  respects,  in  compliance  with 
the  requirements  of  the  applicable 
prooBms; 

(b)  ORSC  has  submitted  to  the 
Secretary  a  plan  for  the  use  of  the  fimds 
to  be  awarded  imder  the  grantback 
arrangement  that  meets  the 
requirements  of  the  program  and,  to  the 
extent  possible,  benefits  the  population 
that  was  affected  by  the  failure  to 
comply  or  by  the  misexpenditures  that 
resulted  in  the  PDD;  and 

(c)  Use  of  fimds  to  be  awarded  under 
the  grantback  arrangement  in 
accordance  with  the  ORSC's  plan  would 
serve  to  achieve  the  purposes  of  the 
program  under  which  the  funds  were 
originally  granted. 

C.  Plan  for  Use  of  Funds  Awarded 
Under  a  Grantback  Arrangement 

Pursuant  to  section  459(a)(2)  of  GEPA. 
the  ORSC  has  applied  for  a  grantback 
totaling  $170,550,  which  is  75  percent 
of  the  principal  amoimt  of  the  recovered 
funds,  and  has  submitted  a  plan  for  use 
of  the  grantback  funds.  The  agency  will 
use  the  funds  to  increase  field  access  to 
the  automated  case  management  system 
by  expanding  the  licensing  agreement 
firom  a  product  license  for  a  single 
server  to  an  enterprise  server  license. 
The  additional  user  licenses  are  needed 
to  handle  the  increased  use  of  the 
product,  which  occurred  when  the 
ORSC  implemented  a  new  automated 
case  management  system  in  Jime  1998. 
This  management  system  allows  the 
ORSC  field  counselors  to  directly  access 
the  statewide  rehabilitation  computer 
system  fitim  remote  locations,  including 
laptop  computers.  According  to  the 
ORSC.  this  increased  system  access  will 
result  in  more  timely  information 
processing,  increased  efficiency  in 
entering  Individualized  Plan  for 
Employment  (IPE)  and  authorization 
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infomiation,  and  a  higher  level  of 
service  to  the  ORSC  consumers. 

The  procedural  violation,  which4ed 
to  the  judgment  against  the  ORSC,  has 
been  corrected.  In  addition,  the  ORSC 
has  clarified  to  RSA  that  it  now  has 
procedures  in  place  to  prohibit  the  use 
of  Federal  funds  to  satisfy  any  judgment 
resulting  from  employment  litigation.  In 
the  years  subsequent  to  this  finding, 
there  have  been  no  other  occiurences  of 
a  similar  nature. 

'  D.  The  Secretary's  Determinations 

-    The  Secretary  has  carefully  reviewed 
the  plan  submitted  by  the  ORSC.  Based 
upon  that  review,  the  Secretary  has 
detennined  that  the  conditions  under 
section  459(a)  of  GEPA  have  been  met. 
These  determinations  are  based  upon 
the  best  information  available  to  the 
Secretary  at  the  present  time.  If  this 
information  is  not  accurate  or  complete, 
the  Secretary  is  not  precluded  from 
taking  appropriate  administrative 
action,  hi  finding  that  the  conditions  of 
section  4S9(a)  of  GEPA  have  been  met, 
the  Secretary  makes  no  determination 
concerning  any  pending  audit 
recommendations  or  PDDs. 

E.  Notice  of  the  Secretary's  Intent  To 
Enter  Into  a  Grantback  Arrangement 

Section  4S9(d)  of  GEPA  requires  that, 
at  least  30  days  before  entering  into  an 
arrangement  to  award  funds  under  a 
grantback,  the  Secretary  publish  in  the 
Federal  Register  a  notice  of  intent  to  do 
so,  and  the  terms  and  conditions  under 
which  the  payment  will  be  made. 

In  accordance  with  section  459(d)  of 
GEPA,  notice  is  hereby  given  that  the 
Secretary  intends  to  make  funds 
available  to  the  Ohio  RehabiHtation 
Services  Commission  under  a  grantback 


arrangement.  The  grantback  award 
would  be  in  the  amoimt  of  $170,550, 
which  is  75  percent — the  maximum 
percentage  authorized  by  statute — of  the 
principal  amount  recovered  as  a  result 
ofthePDD. 

F.  Terms  and  Conditions  Under  Which 
Payments  Under  a  Grantback 
Arrangonent  Would  Be  Made 

The  ORSC  agrees  to  comply  with  the 
following  terms  and  conditions  under 
which  payments  under  a  grantback 
arrangement  would  be  made: 

(a)  The  funds  awarded  under  the 
grantback  must  be  spent  in  accordance 
with — 

(1)  All  applicable  statutory  and 
regulatory  requirements: 

(2)  The  plan  that  the  ORSC  submitted 
and  any  amendments  to  the  plan  that 
are  approved  in  advance  by  the 
Secretary;  and 

(3)  The  budget  that  was  submitted 
with  the  plan  and  any  amendments  to 
the  budget  that  are  approved  in  advance 
by  the  Secretary. 

(b)  All  funds  received  imder  the 
grantback  arrangement  must  be 
obligated  by  September  30,  2000,  in 
accordance  with  section  459(c)  of  GEPA. 

(c)  The  ORSC  must,  not  later  than 
January  1,  2001,  submit  a  report  to  the 
Secretary  that — 

(1)  Indicates  that  the  funds  awarded 
under  the  grantback  have  been  spent  in 
accordance  with  the  proposed  plan  and 
any  amendments  that  have  been 
approved  in  advance  by  the  Secretary; 
and 

(2)  Describes  the  results  and 
effectiveness  of  the  project  for  which  the 
funds  were  spent. 

(d)  Separate  accounting  records  must 
be  maintained  documenting  the 


expenditures  of  funds  awarded  under 
the  grantback  arrangement. 

(e)  Before  funds  will  be  repaid 
pursuant  to  this  notice,  the  ORSC  must 
repay  to  the  Department  any  debts  that 
become  overdue  or  enter  into  a 
repayment  agreement  for  those  debts. 

Electronic  Access  to  This  Document 

You  may  view  this  docimient,  as  well 
as  all  other  Department  of  Education 
documents  pubUshed  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Dociunent  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 

http://www.ed.gov/news.html  To  use 
the  PDF  you  just  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  PDF,  call  the  U.S. 
Government  Printing  Office  (GPO),  toll 
free,  at  1-688-293-6498;  or  in 
Washington,  DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  docuinent 
is  the  document  pubUshed  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at: 

http://wMrw.access.gpo.gov/nara/ 
index.html 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.126  The  State  Vocational 
Rehabilitation  Services  Program) 

Dated:  October  1. 1999. 

Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Edacation  and 
Rehabilitative  Services. 

[FR  Doc.  99-26095  Filed  10-5-99;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  450 

[DoefcM  No.  FAA-19M-e26S;  Notie*  No.  M- 
17] 

RIN  2120-AQ7S 

Finandai  Responsibility  Requirements 
for  Licensed  Reentry  Activities 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  The  Commercial  Space  Act  of 
1998  (CSA)  directs  the  FAA  to  establish 
financial  responsibility  requirements 
covering  risks  associated  with  the 
licensed  reentry  of  a  reentry  vehicle. 
The  FAA  would  determine,  on  an 
individual  basis,  the  amount  of  required 
insurance  or  other  form  of  financial 
responsibility  after  examining  the  risks 
associated  with  a  particular  reentry 
vehicle,  its  operational  capabilities  and 
designated  reentry  site.  This  proposal 
provides  general  rules  for  demonstrating 
compliance  with  insurance 
requirements  and  implemehting 
statutory-based  Government/industry 
risk  sharing  provisions  in  a  manner 
comparable  to  that  currently  utilized  for 
commercial  launches. 
dates:  Comments  must  be  received  by 
December  6, 1999. 
ADDRESSES:  Comments  on  this 
document  should  be  mailed  or 
delivered,  in  duplicate,  to:  U.S. 
Department  of  Transportation  Dockets, 
Docket  No.  [FAA-1999-6265],  400 
Seventh  Street,  SW.,  Room  Plaza  401. 
Washington.  DC  20590.  Comments  may 
be  filed  and  examined  in  Room  Plaza 
401  between  10  a.m.  and  5  p.m. 
weekdays,  except  Federal  holidays. 
Comments  also  may  be  sent 
electronically  to  the  Dockets 
Management  System  (DMS)  at  the 
following  Internet  address:  http:// 
dms.dot.gov/.  Commenters  who  wish  to 
file  comments  electronically,  should 
follow  the  instructions  on  the  DMS  web 
site. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Esta  M.  Rosenberg.  Attorney- Advisor. 
Regulations  Division,  Office  of  the  Chief 
Coimsel,  Federal  Aviation 
Administration,  U.S.  Department  of 
Transportation  (202)  366-9320. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  action  by  submitting  such 


written  data,  views,  or  arguments,  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  federalism, 
or  economic  impact  that  might  result 
from  adopting  the  proposals  in  this 
docimient  also  are  invited.  Substantive 
comments  should  be  accompanied  by 
cost  estimates.  Comments  must  identify 
the  regulatory  docket  or  notice  number 
and  be  submitted  in  duplicate  to  the 
DOT  Rules  Docket  address  specified 
above. 

All  comments  received,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  this  proposed  rulemaking, 
will  be  filed  in  the  docket.  The  docket 
is  available  for  public  inspection  before 
and  after  the  comment  closing  date. 

All  comments  received  on  or  before 
the  closing  date  will  be  considered  by 
the  Administrator  before  taking  action 
on  this  proposed  rulemaking.  Comments 
filed  late  will  be  considered  as  far  as 
possible  without  incurring  expense  or 
delay.  The  proposals  in  this  document 
may  be  changed  in  light  of  the 
conunents  received. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  docmnent 
must  include' a  pre-addressed,  stamped 
postcard  with  those  comments  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  FAA-1999- 
6265."  The  postcard  will  be  date 
stamped  and  mailed  to  the  commenter. 

Availability  of  NPRMs 

An  electronic  copy  of  this  dociuient 
may  be  downloaded  using  a  modem  and 
suitable  commimications  software  from 
the  FAA  regulations  section  of  the 
FedWprld  electronic  bulletin  board 
service  (telephone:  (703)  321-3339)  and 
the  Government  Printing  Office  (GPO)'s 
electronic  bulletin  board  service 
(telephone:  (202)  512-1661). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov/avr/ 
arm/nprm/nprm.htm  or  the  GPO's  web 
page  at  http://www.access.gpo.gov/nara 
access  to  recently  published  rulemaking 
documents. 

Any  person  may  obtain  a  copy  of  this 
document  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Rulemaking,  ARM-1,  800 
Independence  Avenue  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-9680.  Washington.  DC  20591. 
or  by  calling  (202)  267-9680. 
Communications  must  identify  the 
notice  number  or  docket  number  of  this 
NPRM. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  rulemaking 
documents  should  request  from  the 
above  office  a  copy  of  Advisory  Circular 


No.  11-2A.  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

Background 

The  Commercial  Space  Act  of  1998 
(CSA),  Public  Law  105-303,  grants  new 
authority  to  the  Secretary  of 
Transportation  over  the  licensing  and 
regulation  of  reentry  vehicle  operators 
and  the  operation  of  reentry  sites  by  a 
commercial  or  non-Federal  entity.  In 
addition  to  licensing  launches  of 
expendable  launch  vehicles  and  the 
commercial  operation  of  laimch  sites, 
the  Secretary  is  now  authorized  to 
license  reentries  and  the  operation  of 
reentry  sites  when  those  activities  are 
conducted  within  the  United  States  or 
by  U.S.  citizens  abroad.  Statutory 
objectives  in  licensing  reentry  activities 
are  to  ensure  that  public  health  and 
safety  and  the  safety  of  property  are  not 
jeopardized  as  a  result  of  reentry 
activities  and  consistency  with  U.S. 
national  security  and  foreign  policy 
interests,  including  treaty  obligations 
entered  into  by  the  United  States. 

Responsibihty  for  commercial  space 
transportation  has  been  assigned  by  the 
Secretary  of  Transportation  to  the 
Administrator  of  the  Federal  Aviation 
Administration  (FAA),  who  in  tium  has 
delegated  regulatory  and  related 
authority  over  commercial  space 
transportation  to  the  Associate 
Administrator  for  Commercial  Space 
Transportation  (AST). 

On  April  21, 1999,  the  FAA  issued 
proposed  rules  governing  licensing  and 
other  regulatory  requirements 
applicable  to  non-Federal  reentry 
activities.  See  64  FR 19626-19666. 
Referred  to  herein  as  the  Reusable 
Launch  Vehicle  or  RLV  Licensing 
Regulations,  the  proposed  rules  explain 
the  agency's  comprehensive  approach  to 
evaluating  RLV  mission  risk  and 
provide  additional  insight  into  the 
FAA's  regulatory  objectives  in  licensing 
reentry.  "Hie  comment  period  closed  on 
July  20, 1999.  Intended  as  a  companion 
document  to  the  RLV  Licensing 
Regulations,  this  rulemaking  elaborates 
upon  the  FAA's  proposed  approach  to 
licensing  laimch  and  reentry  of  an  RLV 
or  other  reentry  vehicle.  It  does  not 
reflect  a  final  determination  by  the  FAA 
on  the  scope  and  characteristics  of  an 
RLV  licensing  program. 

In  addition  to  granting  reentry 
licensing  authority,  the  CSA  further 
amends  49  U.S.C.  Subtitle  DC,  chapter 
701,  popularly  referred  to  as  the 
Commercial  "Space  Launch  Act  of  1984 
(CSLA).  by  extending  existing 
requirements  for  financial  responsibility 
and  risk  allocation  to  licensed  reentries. 
In  doing  so,  Congress  has  committed  the 
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Government  to  share  in  the  operational 
risks  associated  with  development  and 
use  of  reentry  technology  for 
commercial  purposes. 

Under  the  amendments,  both  the 
burdens  of  the  CSLA  risk  allocation 
scheme  and  its  benefits  apply  to 
licensed  reentries.  Perhaps  of  greatest 
significance  to  prospective  reentry 
vehicle  operators  is  congressional 
affirmation  in  the  newly  enacted 
legislation  that  the  payment  of  excess 
claims  (or  "indemnification") 
provisions  of  49  U.S.C.  70113  apply  to 
a  licensed  reentry  just  as  they  do  to  a 
licensed  laimch.  Unafiiected  by  the 
Conmiercial  Space  Act  of  1998. 
however,  is  the  existing  sunset 
provision  that  appears  in  49  U.S.C 
70113(f).  limiting  eligibility  for 
Government  indemnification  to 
reentries  conducted  under  a  license  for 
which  a  complete  and  valid  application 
has  been  received  by  the  FAA  by  the 
end  of  1999.' 

On  August  26. 1998,  the  agency 
issued  final  rules  implementing  CSLA 
financial  responsibility  (insurance)  and 
risk  allocation  requirements  for  licensed 
laimch  activities.  63  PR  45592-45625. 
The  final  rules,  codified  at  14  CFR  part 
440.  establish  in  regulations  a  risk-based 
approach,  known  as  maximu^n  probable 
loss  (MPL)  methodology,  to  determining 
insurance  requirements.  Included  in 

fiart  440  are  requirements  for  insuring 
OSS  or  damage  to  government  range 
property  and  for  liability  insurance 
providing  coverage  for  all  laimch 
participants,  including  the  U.S. 
Government,  in  the  event  of  claims  by 
a  third  party  for  damage  or  loss  resulting 
fit>m  licensed  launch  activities.  The 
final  rules  also  implement  statutory 
requirements  for  reciprocal  waivers  of 
claims  among  launch  [wrticipants 
whereby  each  participant  is  required  to 
waive  certain  claims  it  may  have  for 
damage  or  loss  against  each  of  the  other 
laund^  participants  and  accept  financial 
responsibility  for  losses  suffered  by  its 
own  personnel.  And.  in  accordance 
with  the  CSLA.  the  final  rules  reflect  the 
U.S.  Government's  participation  in 
statut(uily  directed  risk  allocation 
through  the  reciprocal  waiver  of  claims 
and  by  providing  for  paymmt  of  certain 
third  party  claims,  subject  to 
congressional  appropriation  of  funds. 
Under  die  CSLA,  the  government  may 
cover  or  "indemnify"  third-party 
liability  of  all  laundi  participants  when 
liability  exceeds  required  insurance,  up 
to  a  statutory  ceiling  of  $1.5  billion  (as 
adjusted  for  inflation  after  January  1, 
1989)  above  insurance. 


As  indicated  in  the  financial 
responsibility  rulemaking  for  licensed 
launch  activities,  the  risk-sharing 
scheme  enacted  in  1988  and  recently 
extended  to  cover  licensed  reentries 
benefits  the  aerospace  industry, 
including  customers  of  conunerdal 
launch  and  reentry  services,  as  well  as 
the  government.  The  aerospace  industry 
is  relieved  of  the  risk  of  catastrophic 
liability  which  would  be  diflicult  and 
costly,  if  not  impossible,  to  manage  with 
private  insurance  if  each  launch 
participant  had  to  obtain  $2  bilUon  of 
coverage.2  The  government  benefits 
fipom  the  statutory  risk  sharing  scheme 
through  CSLA-mandated  liability 
coverage,  up  to  a  defined  amount, 
which  financially  insulates  the 
government  fit}m  its  own  risk  of  liability 
exposure  including  liability  for  certain 
damage  on  the  ground  or  to  aircraft  in 
flight  when  the  United  States  is  deemed 
a  launching  State  under  the  terms  of  the 
Outer  Space  Treaties,  specifically  the 
Convention  on  International  Liability 
Caused  by  Space  Objects  (Liability 
Convention,  entered  into  force 
September  1972).  Liability  for  damage 
caused  elsewhere,  such  as  to  satellites 
on  orbit,  is  also  assigned  to  the 
government  under  the  Liability 
Convention  if  it  is  the  fault  of  persons 
for  whom  the  launching  State  is 
responsible.  In  addition,  under  Article 
VI  of  the  Treaty  on  Principles  Governing 
the  Activities  of  States  in  the 
Exploration  and  Use  of  Outer  Space, 
including  the  Moon  and  Other  Celestial 
Bodies  (Outer  Space  Treaty,  entered  into 
force  October  1967).  the  United  States 
bears  international  responsibility  for 
activities  carried  on  in  space  by  non- 
governmental entities. 

Risk  allocation  under  the  CSLA 
contemplates  the  following  quid  pro 
quo  arrangement.  A  launch  or  reentry 
licensee  provides  insurance  covering 
the  first  tier  of  risk  for  all  entities, 
including  the  government,  involved  in 
licensed  space  launch  or  reentry 
activity.  In  return,  the  government 
agrees  to  be  responsible  for  its  own 
liability  and  that  of  launch  or  reentry 
participants,  subject  to  Congressional 
appropriation  of  funds,  up  to  an 
additional  $1.5  billion  (with  an 
adjustment  for  post-January  1. 1989 
inflation).  The  commercial  space 
transportation  industry  is  thereby 
relieved  of  the  risk  of  catastrophic  losses 
within  the  second  tier  of  risk  (statutorily 
required  insurance  plus  $1.5  billion,  as 


■  If  anactad,  pending  legislation  would  extend  the 
(lUiMt  prarUion  an  additional  five  to  ten  yean. 


'The  amount  of  $2  billion  represents  the  amoont 
of  indemnification  that  may  be  made  available  to 
launch  participants  without  adjusting  lor  inflation, 
or  SI. 5  billion,  added  to  the  maxiirniin  amount  of 
liability  insurance  that  may  be  required  under  the 
tenns  of  49  U.S.C  70112(a)(3KA),  or  SSOO  millioa. 


adjusted  for  post- January  1, 1989 
inflation).  The  third  tier  of  risk,  or 
claims  in  excess  of  the  combined  total 
of  required  insurance  plus  $1.5  billion 
(as  adjusted),  is  the  responsibility  of  the 
party  adjudged  by  a  court  to  be  legally 
liable  for  the  claims.  As  a  regulatory 
matter,  the  agency  imposes  financial 
responsibility  for  the  third  tier  of  risk  on 
the  launch  licensee,  and  in  this  notice 
proposes  to  do  likewise  with  respect  to 
a  reentry  operator  or  licensee,  imless  it 
has  no  liability  whatsoever  for  such . 
claims. 

The  CONfET/METEOR  Experience 

The  authority  granted  by  the 
Commercial  Space  Act  of  1998  (CSA)  is 
the  culmination  of  several  years  of 
Administration  effort  to  grant  specific 
licensing  authority  to  the  Department  of 
Transportation  over  reentry  of  a  reentry 
vehicle.  The  agency's  efforts  began  in 
1993,  when  its  evaluation  of  the  COMET 
reentry  vehicle  highlighted  the 
limitations  of  the  CSLA  in  keeping  pace 
with  advancements  in  technology. 

COMET,  or  the  Commercial 
Experiment  Transporter,  began  as  a 
commercial  program  administered 
through  the  National  Aeronautics  and 
Space  Administration's  (NASA's) 
Centers  for  the  Commercial 
Development  of  Space.  COMET  was 
intended  to  provide  a  low  cost, 
medium-term  (30  day)  platform  in  space 
for  the  conduct  and  return  to  Earth  of 
microgravity  experiments.  (The  COMET 
Program  and  the  agency's  approach  to 
authorizing  its  activity  are  described  in 
several  Federal  Register  Notices.  See  57 
PR  10213,  March  24. 1992;  57  PR  55021. 
November  23. 1992;  and  60  PR  39476. 
August  2. 1995.)  Initially,  three 
op>erators  were  involved  and  required 
agency  regulatory  oversight  with  respect 
to  pubUc  safety-related  operations.  ^R 
Systems.  Inc..  was  resp<»isible  for 
placing  in  orbit  the  COMET  reentry 
vehicle  system,  known  as  the  Preeflyer, 
using  a  Conestoga  expendable  laundt 
vehicle.  Westin^ouse  Electric 
Corporation  was  responsible  for 
operation  of  the  service  module,  the 
component  of  the  Preefljrer  that  would 
remain  operational  while  on  orbit  for  an 
additional  180-day  period.  Upon 
command  from  E^th,  the  Preeflyer 
would  separate  into  two  components 
and  the  reentry  vehicle  portion, 
designed  and  opoated  by  Space 
Industries,  Inc.,  would  reenter  Earth 
atmo^)here  targeting  a  designated 
landing  site  on  Earth  where  experiments 
could  be  recovered. 

Criteria  utilized  by  the  agency  in 
evaluating  reentry  safaty  are  described 
in  a  Federal  Register  Notice  (57  PR 
10213.  March  24. 1992).  and  the 
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agency's  experience  in  implementing 
the  criteria  is  recounted  in  the  related 
notice  of  proposed  rulemaking  referred 
to  herein  as  the  RLV  Licensing 
Regulations.  The  COMET  Program  was 
terminated  due  to  funding  problems  but 
was  subsequently  resiurected  under  a 
NASA  contract.  EER  Systems,  Inc. 
became  responsible  for  both  launch  and 
reentry  operations.  Capability  of  the 
reentry  vehicle  system,  renamed 
METEOR,  was  never  demonstrated, 
however,  because  of  the  Conestoga 
laimch  failure  which  destroyed  the 
METEOR  system  shortly  after  lift-off. 

Initially,  the  agency's  approach  to  the 
COMET  Program  was  to  license  the 
reentry  event  separately  from  the  laimch 
event  under  its  existing  authority  to 
license  the  laimch  of  a  laimch  vehicle 
on  a  suborbital  trajectory.  The 
determination  to  issue  a  separate  license 
for  return  to  Earth  of  the  reentry  vehicle 
was  based,  in  large  measure,  on  the  fact 
that  the  reentry  vehicle  operator's 
identity  was  different  from  that  of  the 
launch  operator,  and  that  responsibihty 
over  the  subsequent  reentry  (30  days 
following  completion  of  the  launch) 
ought  not  be  imposed  regulatorily  on 
^e  launch  operator  whose 
responsibility  for  launch  safety  would 
terminate  upon  safing  of  the  Conestoga 
expendable  launch  vehicle  upper  stage. 

By  letter  from  the  House  Chairman  of 
the  Subcommittee  on  Space  to  the 
Director  of  the  Office  of  Commercial 
Space  Transportation  or  OCST  (the 
predecessor  office  to  FAA's  Associate 
Administrator  for  Commercial  Space 
Transportation  or  AST).  OCST  was 
advised  that  it  did  not  have  explicit 
licensing  authority  over  payloads  but 
that  it  should  continue  its  safety  review 
of  reentry  vehicle  operations  associated 
with  the  launch. 

In  the  September  2, 1992  letter,  the 
House  Subcommittee  Chairman 
indicated  that  the  Committee  would 
seek  legislation  addressing  commercial 
reentry  vehicle  Ucensing  issues, 
including  indemnification  and  liability.^ 
OCST  continued  its  evaluation  of  the 
COMET  Freeflyer,  and  then  METEOR, 
under  its  authority  to  evaluate  missions 
and  payloads  not  otherwise  licensed  by 
the  Federal  government,  for  purposes  of 
assuring  that  its  launch  would  not 
jeopardize  public  safety.  In  the 
meantime,  OCST  was  further  advised  by 


>  Implicit  in  the  Houm  Subcommittee  letter,  and 
mad*  explicit  in  congrMsional  report  language 
accompanying  paasage  of  the  CSA  (as  well  as 
pradacMsor  legislation),  is  rejection  by  the  House 
Committee  on  Science  of  the  notion  that  the  return 
to  Eaith  of  a  launch  vehicle  on  a  suborbital 
trajectory  is  separately  licensable  as  a  launch  under 
the  agency's  longstanding  launch  Ucensing 
authcirity. 


House  Subcommittee  staff  that  claims 
for  loss  or  damage  resulting  from  reentry 
of  the  COMET  reentry  vehicle  would 
not  be  eligible  for  indemnification 
because  there  was  no  authority  to 
indemnify  claims  resulting  from 
operation  of  a  payload  absent  a  clear 
causal  nexus  to  the  launch  event. 
Accordingly,  as  a  condition  of  NASA's 
contract  with  EER  Systems  for  the 
conduct  of  microgravity  research  and 
experimentation  services,  NASA 
required  insurance  covering  the 
government's  potential  liability, 
including  that  arising  under  the  Outer 
Space  Treaties,  as  a  result  of  the  reentry. 
The  amounts  of  reentry  liability  and 
government  property  insiuance 
established  by  NASA  as  a  condition  of 
its  contract  were  the  same  requirements 
as  OCST  had  ordered  for  the  Conestoga 
launch  using  MPL  methodology 
although  OCST  had  not  addressed 
reentry  risk  in  its  assessment  of 
financial  responsibiUty  requirements  for 
launch. 

Each  year  since  1993,  the 
Administration  has  proposed,  and 
Congress  has  acted  favorably  upon, 
authorizing  legislation  that  would  allow 
the  agency  to  license  reentry  operations 
and  establish  MPL-based  insurance 
requirements  for  licensed  reentries.  In 
1998,  legislation  was  finally  enacted 
authorizing  the  agency's  regulatory 
responsibilities  for  reentry  licensing  and 
risk  management. 

Risk-Baaed  Insurance 

In  1995,  the  agency  completed  a  study 
evaluating  the  sufficiency  and 
appUcabiUty  of  CSLA  financial 
responsibility  requirements  to  licensed 
reentry  operations.  The  study  evaluated 
the  adequacy  and  appropriateness  of 
using  risk-based  methodology,  known  as 
maximum  probable  loss  (MPL),  in 
estabUshing  liability  and  government 
property  insurance  requirements  for 
reentry  using  a  COMET-type  reentry 
vehicle  as  a  model.  MPL  has  been  used 
successfully  by  the  agency  since  1989  in 
determining  insurance  requirements  for 
launch  operations,  including 
preparatory  activities  conducted  at  a 
launch  site  and  flight  of  a  launch 
vehicle.  The  study  also  evaluated 
whether  statutory  ceilings  on  launch 
insiuance  requirements  ($500  million 
for  liability  and  $100  million  for 
government  property)  would  be 
adequate  for  reentry  operations.  Finally, 
the  study  explored  whether  insurance 
capacity  existed  in  the  market  to 
underwrite  required  coverages  at 
reasonable  cost. 

The  study's  findings  were  favorable 
on  all  accounts.  MPL  methodology  was 
determined  to  be  appropriate  and 


adequate  for  assessing  reentry  risk  and 
statutory  ceilings  on  insurance 
requirements  were  found  appropriate  to 
coyer  reentry  risk.  The  study  concluded 
that  if  the  $500  million  liability  ceiling 
were  not  sufficient  to  adequately 
address  the  liabihty  risk  that  attends 
reentry  activity  then  perhaps  the  reentry 
proposal  under  review  would  prove  too 
hazardous  to  be  authorized  by  the 
agency.^  In  this  manner,  risk  assessment 
functions  as  an  indicator  of  acceptable 
risk  in  carrying  out  the  agency's  public 
safety  responsibilities,  as  well  as 
providing  the  basis  for  financial 
responsibility  requirements.  Whether 
the  activity  under  consideration  is 
launch  or  reentry,  if  MPL  assessment 
would  yield  an  unusually  high  value  (as 
compared  with  other  authorized  space 
activities)  the  FAA  believes  it  may 
signal  the  need  to  mitigate  further  the 
risks  associated  with  a  proposed  space 
transportation  activity  before  a  license 
would  be  granted,  to  ensure  that  risks  to 
public  safety  are  confined  to  a 
reasonable  level. 

Reentry  Technology  and  Reusable 
Launch  Vehicles  (RLVs) 

The  licensing  authority  granted  by  the 
Commercial  Space  Act  of  1998  (CSA) 
allows  for  separate  licensing  of  launch 
and  reentry  vehicle  operators,  as  in  the 
initial  COMET  proposal,  but  is  equally 
applicable  to  reusable  launch  vehicle 
(RLV)  concepts  undergoing  design 
reviews  and  testing  protocols  at  the  end 
of  the  20th  century. 

Certain  reusable  or  partially  reusable 
launch  vehicle  concepts  currently  under 
development  are  reentry  vehicles,  as 
defined  by  the  CSA;  however,  they  bear 
little  resemblance  to  the  COMET/ 
METEOR  reentry  vehicle  evaluated  by 
AST  in  the  early  1990's.  Whereas 
COMET/METEOR  was  to  be  launched  as 
a  payload  and  was  intended  to  provide   * 
a  microgravity  platform  for  medium- 
term  experimentation  (30  days  or  more 
of  on-oibit  microgravity  environment 
before  intact  reentry),  the  majority  of 
reentry  concepts  today  are  intended  to 
respond  to  projected  growth  in  the 
telecommunications  satellite  services 
industry  and  other  demands  for  lower 


*?ot  example,  assigning  S3  million  as  the  value 
of  life  used  for  purposes  of  determining  maximum 
probable  loss,  as  explained  in  the  notice  of 
proposed  rulemakiiig  regarding  financial 
responsibility  for  licensed  launch  activities  (61  FR 
38992-39021,  at  39007,  July  25, 1996).  the 
m^Timinn  allowable  liability  insurance  requirement 
under  the  CSLA  or  $500  million,  would  account  tot 
an  event  resulting  in  167  casualties,  assuming  no 
property  damage.  If  a  sufficiently  probable  event 
were  associated  with  a  reentry  proposal  that  would 
result  in  such  significant  casualties  it  would  not 
pass  muster  under  the  FAA's  safety  review  and 
would  therefore  not  qualify  tot  reentry  licensing. 
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cost  access  to  low  Earth  orbit. 
Constellations  of  satellites  in  low  Earth 
orbit  (LEO)  provide  mobile 
telecommunications  capabilities  and  are 
responsible  for  71  percent  of  forecasted 
launches  over  the  next  12  years.  See 
1999  Commercial  Space  Transportation 
Forecasts,  issued  by  the  FAA  and  the 
Commercial  Space  Transportation 
Advisory  Committee  (COMSTAC). 
Demand  for  such  services,  including 
replenishment  of  large  and  small  LEO 
constellations,  account  for  market 

Erojections  of  975  to  1,195  payloads  to. 
B  laimched  in  the  next  12  years.  RLV 
concepts  are  targeting  the  anticipated 
surge  in  launch  activity  that  will  be 
required  to  maintain  constellation 
services  and  intend  to  obtain  market 
share  by  oflfiaring  faster  and  cheapw 
launch  services. 

Reentry  vehicle  and  RLV  concepts 
vary  widely.  Some,  like  VentureStar, 
present  single  stage  to  orbit  capability 
while  others,  such  as  Kistler  Aerospace 
Corporation's  K-1  vehicle,  contemplate 
use  of  multiple  stages  to  perform 
payload  delivery  services.  Other  RLV 
concepts,  such  as  that  imder 
development  by  Kelly  Aerospace,  rely 
on  aircraft  technology  and  airborne 
launch-assist  concepts  in  combination 
Mdth  more  conventional  rocket  motor 
technologies  to  attain  desired  altitude 
and  destination.  Airborne  laimch 
systems  are  not  new  to  the  world  of 
commercial  aerospace  launch  concepts, 
however.  The  Pegasus  launch  system, 
carried  aloft  by  a  modified  L-1011 
aircraft,  has  a  proven  record  of 
providing  reliable  expendable  launch 
vehicle  services. 

RLV  Launch  and  Reentry  Financial 
Responsibility 

A4ission  Approach 

The  RLV  Licensing  Regulations 
describe  the  FAA's  proposal  to  fulfill  its 
safety  mandate  in  a  maimer  that 
accommodates  developments  in  RLV 
technology  and  industry  needs.  The 
FAA  proposes  to  retain  discretion  to 
grant  both  laimch  and  reentry 
authorizations  in  a  single  RLV  mission 
license  using  a  measure  of  safety  for 
vehicle  operations  consistent  with  that 
currently  employed  for  laimches  of 
expendable  launch  vehicles  at  Air  Force 
ranges.  Both  ascent  and  descent  flight 
phases  must  be  evaluated  and 
authorized  by  the  FAA  in  accordance 
with  FAA  safety  criteria  for  the  mission; 
however,  launch  and  reentry 
authorizations  or  licenses  may  be 
combined  in  a  single  license  document. 
Application  of  a  combined  risk  measure 
to  ascent  and  descent  flight  phases  of  a 
laimch  vehicle  reflects  the  FAA's 


determination  that  the  public  should 
not  be  exposed  to  greater  safety  risk  in 
accomplishing  a  roimd-trip  mission 
using  an  RLV  to  place  a  payload  in 
orbit.  Nor  should  the  public  be  exposed 
to  greater  risk  by  virtue  of  the  vehicle's 
ability  to  achieve  Earth  orbit  or  outer 
space  before  landing  on  Earth.  See  64 
FR  at  19631.  The  FAA's  proposed 
mission  approach  to  licensing  an  RLV 
operator  is  explained  in  detail  in  the 
proposed  RLV  Licensing  Regulations 
issued  for  public  comment  on  April  21, 
1999.  See  64  FR  19626-19666. 

Occurrences  during  both  launch  and 
reentry  must  be  covered  through 
financial  responsibility  provided  by  the 
licensee,  up  to  required  amounts.  As 
amended  by  the  CSA,  49  U.S.C. 
70112(a)  directs  the  agency  to  establish 
financial  responsibility  requirements 
that  accompany  a  license  authorizing 
launch  or  reentry,  up  to  statutory 
ceilings  (currently,  $500  million  for 
third  party  liability  and  $100  million  for 
government  property  damage).  Up  to 
$500  million  of  liability  insurance  may 
therefore  be  required  for  launch  of  an 
RLV,  based  upon  the  FAA's 
determination  of  the  maximum  probable 
loss  that  may  result  from  launch,  as  well 
as  up  to  $500  million  of  liability 
insurance  to  cover  third  party  liability 
resulting  from  its  reentry. 

The  government  shares  in  launch  and 
reentry  risks  through  the  payment  of 
excess  claims,  or  so-called 
"indemnification,"  *  provisions  set  forth 
in  49  U.S.C.  70113,  which  provide  for 
payment  by  the  government  of  claims 
related  to  a  launch  or  reentry  in  excess 
of  required  insurance.  In  accordance 
with  the  quid  pro  quo  arrangement 
contemplated  by  the  statute,  an  RLV 
operator  would  be  eligible  fdr 
indemnification  of  excess  third  party 
claims  that  result  during  either,  or  both, 
the  launch  phase  of  licensed  RLV  flight 
and  its  reentry.  Accordingly,  it  is 
necessary  to  define  the  scope  of  licensed 
launch  activities,  as  distinct  from 
licensed  reentry  activities,  involved  in 
an  RLV  mission  in  order  to  allocate  risk 
and  assign  financial  responsibility 
requirements  to  the  appropriate  phase  of 
licensed  flight  and  to  clarify  how  the 
government  is  expected  to  share  in 
launch  or  reentry  risk  through  its 
indemnification  responsibilities  under 
49  U.S.C.  70113(a). 

A  seamless  approach  to  RLV  mission 
regulation  is  envisioned  for  most  of  the 


'Conunonly  referred  to  as  "indemnification,"  the 
payment  of  excess  claims  provisions  of  49  U.S.C 
70113  provide  procedures  whereby  Congress  may 
enact  legislation  appropriating  funds  to  cover 
liability  of  launch  participants  that  is  in  excess  of 
the  amount  of  insurance  required  imder  49  U.S.C 
70112(aKl){A). 


RLV  concepts  currently  imder 
development  and,  similarly,  seamless 
financial  responsibility  requirements 
would  generally  apply  as  well.  The  FAA 
is  proposing  a  flexible  approach  to 
accomplishing  this  result.  A  license 
order  may  distinguish  launch  financial 
responsibility  requirements  from  reentry 
financial  responsibility  requirements 
where,  for  example,  risks  presented  by 
launch  of  a  fully  fueled  vehicle  differ  in 
nature  or  magnitude  fivm  those 
presented  by  reentry  of  an  RLV  that  has 
expelled  all  or  nearly  ail  of  its  explosive 
propellent  and  capability.  Alternatively, 
the  FAA  may  find  that  a  uniform  level 
of  financial  responsibility  is  sufficient  to 
cover  both  launch  and  reentry  risk, 
although  insurance  must  be  available  to 
respond  to  claims  that  arise  during  both 
launch  and  reentry,  up  to  the  required 
amount  for  each  phase  of  licensed  flight 

The  agency  reserves  authority  to 
determine,  on  a  case-by-case  basis. 
whether  to  estabUsh  differentiated 
insurance  requirements  for  RLV  launch 
as  opposed  to  reentry  of  an  RLV  from 
Earth  orbit  or  outer  space. 
Circumstances  in  which  it  would  be 
appropriate  to  do  so  include  launch  at 
one  site  with  reentry  to  a  different  site 
because  different  populations  would  be 
exposed  to  launch  vehicle  risks  yielding 
potentially  different  MPL  valuations. 
Also,  the  FAA  understands  that  an  RLV 
may  be  greater  in  size,  blast  capability 
and  explosive  potential  during  ascent 
than  descent  if  it  will  shed  stages,  as 
would  the  Kistler  K-1  vehicle,  before 
achieving  orbit  and  subsequently 
reentering  into  Earth  atmosphere. 
Moreover,  an  RLV  would  be  fully  fueled 
for  launch  whereas  it  woiild  have 
exhausted  or  expelled  all  or  most  of  its 
hazardous  propellents  before  planned 
landing  on  Earth.  On  the  other  hand, 
launch  risks  can  be  mitigated  by 
ensuring  that  the  vehicle's 
instantaneous  impact  point  (the  point 
on  Earth  where  vehicle  and  debris 
impact  would  be  realized  in  the  event 
of  a  flight  failure  such  as  loss  of  thrust 
or  vehicle  break-up)  remains  over 
unpopulated  areas  or  has  no  significant 
dwell  time  over  any  populated  area, 
whereas  reentry  risks  are,  at  least  in 
some  part,  a  function  of  vehicle 
reliability  and  size  of  the  targeted 
landing  site.  (The  related  RLV  Licensing 
Regulations  explain  the  FAA's  proposed 
requirements  for  assessing  the  adequacy 
and  suitability  of  a  proposed  reentiy 
site.)  Where  laimch  and  reentry  risks  are 
comparable  in  magnitude,  however,  the 
FAA  may  Impose  parallel  requirements 
for  launch  and  reentry. 

In  any  case,  because  an  event  could 
occur  during  both  launch  and  reentry, 
particularly  where  multiple  stage 
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vehicles  are  used,  financial 
responsibility  must  be  available  to 
respond  to  claims  arising  during  either 
or  both  flight  phases.  Having  uniform  or 
consistent  insurance  requirement  in 
place  over  the  course  of  the  mission  is 
not  intended  to  limit  responsibility  of 
the  licensee  to  cover  the  liability  that 
results  from  an  RLV  mission. 

The  agency  requests  public  comment 
on  its  approach  to  assessing  risk  for  RLV 
operations  in  light  of  the  FAA's 
proposed  mission  approach  to  RLV 
licensing,  that  is,  whether  it  is 
reasonable  and  prudent  to  separately 
assess  and  establish  insurance 
requirements  based  upon  launch  or 
ascent  risks  as  distinct  from  reentry  or 
descent  risks,  and  the  circumstances,  if 
any,  imder  which  it  would  be 
appropriate  to  do  so.  Comments  are 
requested  on  whether  insurance 
determinations  that  distinguish  launch 
from  reentry  would  hinder,  rather  than 
help,  claims  settlement. 

Scope  of  RLV  Launch  Authorization 

Financial  responsibility  requirements 
applicable  to  RLV  launches  are 
provided  in  14  CFR  Part  440,  whose 
requirements  are  intended  to  address 
launch  anomalies  and  losses  resulting 
from  a  licensed  launch.  Losses  that 
result  from  or  are  causally  related  to 
performance  of  the  launch  vehicle 
diuing  its  ascent  would  be  addressed 
through  part  440  requirements  and 
eligible  for  indemnification  under  49 
U.S.C.  70113,  when  they  exceed 
required  laimch  liability  insurance. 

The  CSA  amended  the  definition  of 
"launch"  contained  in  the  CSLA  by 
including  within  its  meaning  "activities 
involved  in  the  preparation  of  a  laimch 
vehicle  or  payload  for  laimch,  when 
those  activities  take  place  at  a  launch 
site  in  the  United  States."  49  U.S.C. 
70102(3).  Incorporating  this 
amendment,  the  FAA's  recently  issued 
licensing  regulations  define  the  term 
"launch"  to  include  "pre-flight  ground 
operations  beginning  with  the  arrival  of 
a  launch  vehicle  or  payload  at  a  U.S. 
launch  site."  14  CFR  401.5.  See  64  FR 
19586-19624.  The  RLV  Licensing 
Regulations  propose  to  continue  use  of 
this  definition  with  respect  to  RLV 
launches.  64  FR  at  19655. 

However,  the  FAA  has  proposed  a 
difiiarent  end  point,  payload 
deployment,  for  purposes  of  defining 
licensed  RLV  launch  flight  from  that 
applied  to  launch  of  an  expendable 
launch  vehicle  or  ELV,  as  described  in 
the  supplementary  information 
accompanying  the  RLV  Licensing 


Regulations.  64  FR  at  19632-33.*  (The 
definition  of  "launch"  that  appears  in 
§401.5  of  the  RLV  Licensing 
Regulations  erroneously  foils  to  reflect 
the  proposed  change.)  hi  the  licensing 
regulations  issued  recently,  the  FAA 
reaffirmed  that  its  safety  mandate, 
which  includes  public  safety  and  safety 
of  property,  requires  that  it  exercise 
licensing  authority  over  the  launch  of  a 
launch  vehicle  through  the  point  after 
payload  separation  when  the  last  action 
occurs  over  which  a  licensee  has  direct 
or  indirect  control  over  the  launch 
vehicle.  See  Commercial  Space 
Transportation  Licensing  Regulations; 
Final  Rule,  64  FR  19586,  at  19594,  April 
21, 1999.  For  launches  of  expendable 
launch  vehicles  (ELVs),  that  point 
typically  occurs  upon  "safing"  of  the 
vehicle's  upper  stage  or  otherwise 
rendering  die  up(>er  stage  inert  so  as  to 
mitigate  sufficiently  the  explosive 
potential  of  any  remaining  energy 
sources  on  board  the  vehicle.  Defining 
the  end  of  licensed  launch  activity  in 
this  manner  minimizes  the  risk  and 
consequences  of  collision  with  other 
orbiting  space  objects  as  well  as  orbital  • 
debris  generation.  As  previously  noted, 
the  FAA's  definition  of  "launch"  is 
codified  at  14  CFR  401.5. 

In  the  RLV  Licensing  Regulations,  the 
FAA  has  suggested  using  payload 
deployment  to  define  the  end  of  an  RLV 
launch,  instead  of  the  control  test 
applied  by  the  FAA  to  define  the  end  of 
an  ELV  launch.  Reference  to  the 
hcensee's  last  exercise  of  control  over 
the  launch  vehicle  is  appropriate  for 
ELVs  but  if  applied  to  RLV  technology 
would  mean  that  a  launch  might  not  be 
concluded  under  the  terms  of  the 
definition  until  reentry  is  complete, 
contrary  to  the  CSA.  Also,  in  order  to 
accomplish  reentry,  an  RLV  operator 
would  retain  (or  design  in)  certain 
control  over  the  vehicle  in  order  to 
ready  it  for  reentry  and  energy  sources 
would  retain  their  explosive  potential 
remaining  capable  of  activation  while 
the  vehicle  is  on  orbit.  The  control  test 
is  simply  not  appropriate  for  RLVs. 

As  oiscussea  m  the  RLV  Licensing 
Regulations,  the  FAA  proposes  instead 
to  limit  the  definition  of  "launch"  that 
appears  m  14  CFR  401.5  to  ELV 
launches  and  to  use  accomplishment  of 
the  launch  phase  of  the  mission,  that  is, 
the  point  of  payload  deployment  (or 
attempted  payload  deployment),  to 
define  the  end  of  licensed  laimch 
activities  when  the  launch  vehicle  is  an 


*The  related  nilenuking  addressing  RLV 
Licensing  Regulations  offers  detailed  guidance, 
summarized  in  this  Notice,  on  the  proposed  scope 
of  licensed  launch  and  reentry  Qight  phases  of  an 
RLV.  See  64  FR  19626.  at  19631-19633,  April  21, 
1990. 


RLV.  If  adopted  in  final  rules,  this 
definition  offers  the  added  benefit  of 
providing  a  bright  line  reference  point 
for  distinguishing  the  end  of  licensed 
launch  flight  from  other  mission  phases 
for  most  RLV  activities  that  will  occur 
in  the  foreseeable  future. 

Scope  of  BLV  Reentry  Authorization 

The  CSA  amends  the  CSLA  by 
imposing  financial  responsibility 
requirements  for  RLV  and  other  reentry 
vehicle  reentries  in  a  manner 
comparable  to  that  required  for  licensed 
launches.  Insurance  or  other  form  of 
financial  responsibility  would  be 
required  to  address  losses  to  third 
parties  and  government  property 
resulting  frt>m  a  licensed  reentry. 

A  reentry  subject  to  FAA  licensing 
authority  means  "to  return  or  attempt  to 
return,  purposefully,  a  reentry  vehicle 
(including  an  RLV)  and  its  payload,  if 
any.  from  Earth  orbit  or  from  outer 
space  to  Earth."  49  U.S.C.  70102(10). 
The  proposed  RLV  Licensing 
'Regulations  define  "reentry"  to  include 
"activities  conducted  in  Earth  orbit  or 
outer  space  to  determine  reentry 
readiness  and  [that]  are  therefore  unique 
to  reentry  and  critical  to  ensuring  public 
health  and  safety  and  the  safety  of 
property  during  reentry."  64  FR  at 
19656.  The  accompanying 
Supplementary  Information  further 
explains  that  licensed  reentry  activity 
would  commence  at  the  point  following 
payload  deployment  when  vehicle 
hardware  and  software  begin  to  be 
readied  for  reentry.  Once  a  payload  has 
been  deployed.  RLV  operations, 
whether  designed  into  the  vehicle  or 
controlled  bom  Earth,  would  be 
directed  at  readying  the  vehicle  for 
reentry  and  verifying  reentry  readiness 
of  structures,  propulsion  systems,  and 
vehicle  orientation,  attitude  and  safety 
systems,  including  software.  See  64  FR 
at  19632-33.  For  RLVs  intended  to  enter 
outer  space  but  not  Earth  orbit,  and  for 
those  RLVs  intended  to  remain  on  orbit 
for  a  relatively  brief  duration,  such  as 
days  or  possibly  weeks,  the  RLV 
Licensing  Regulations  provide  that  the 
licensed  reentry  phase  of  an  RLV 
mission  would  therefore  commence 
immediately  following  payload 
deployment.  In  such  circumstances, 
there  would  be  no  on  orbit  activity  that 
is  not  covered  by  a  license  and 
associated  statutory  financial 
responsibility  requirements.  In  other 
circumstances,  such  as  delayed  reentry 
by  design,  the  FAA  has  requested 
comments  in  the  RLV  Licensing 
Regulations  on  the  appropriate 
commencement  point  of  reentry 
licensing  authority  from  a  safety 
perspective  and  now  solicits  public 
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comment  from  a  financial  responsibility 
and  risk  management  perspective. 

In  proposing  to  include  witbin  tbe 
scope  of  a  reentry  license  that  period  of 
on-orbit  activity  during  wbich 
preparatory  activities  to  ensure  reentry 
readiness  are  conducted,  the  FAA 
considered  the  following:  the  Report  of 
the  House  Committee  on  Science  that 
accompanied  passage  of  H.R.  1702,  the 
predecessor  legislation  to  the  CSA,  H. 
Rep.  105-347, 105th  Cong.,  1st  Sess. 
(Committee  Report],  the  scope  of  launch 
licenses  for  ELV  launches,  and  reentry 
risks  for  which  statutorily  mandated 
financial  responsibility  and  risk 
allocation  are  necessary  and 
meaningful. 

The  FAA's  proposed  approach  to 
defining  those  reentry  activities  that 
may  be  encompassed  by  a  license  is 
consistent,  generally,  with  concerns 
expressed  in  the  Committee  Report.  In 
its  Report,  the  House  Committee  on 
Sdence-Cthe  Committee)  indicated  that 
"the  term  'reentry'  is  intended  to  cover 
a  wide  range  of  activities,  including  the 
act  of  returning  a  reusable  launch 
vehicle  to  Earth.  In  establishing  the  legal 
framework  for  reentry,  the  Committee's 
approach  is  to  treat  reentry  of  a  reentry 
vehicle  the  same  as  launch  of  a  launch 
vehicle."  H.  Rep.  105-347, 105th  Cong.. 
1st  Sess.,  at  21.  The  Committee  further 
noted  that  "for  piirposes  of  the  license 
requirement,  reentry  begins  when  the 
vehicle  is  prepared  specifically  for 
reentry.  By  way  of  definition,  the 
Committee  intends  the  term  to  apply  to 
that  phase  of  the  overall  space  mission 
during  which  the  reentry  is 
intentionally  initiated.  Although  this 
may  vary  slightly  from  system  to 
system,  as  a  general  matter  the 
Committee  expects  reentry  to  begin 
when  the  vehicle's  attitude  is  oriented 
for  propulsion  firing  to  place  the  vehicle 
on  its  reentry  trajectory."  Id. 
Specifically  excluded  from  the  intended 
scope  of  FAA  licensing  authority  over 
reentry  would  be  transportation  events 
in  space  that  are  wholly  unrelated  to 
laimch  or  reentry,  such  as  maneuvers 
between  orbits,  according  to  the 
Committee  Report.  Id.  at  22-23. 

As  reflected  in  the  RLV  Licensing 
Regulations  and  simimarized  here,  the 
FAA  also  finds  in  the  Committee's 
expansive  definition  of  the  term 
"launch"  guidance  that  is  useful  and 
instructive  in  delimiting  "that  phase  of 
the  overall  space  mission  during  which 
the  reentry  is  intentionally  initiated" 
and  to  which  FAA  reentry  licensing 
authority  and  associated  financial 
responsibility  requirements  are 
intended  to  apply.  Id.  at  21.  The 
Committee  Report  defines  the  term 
"launch"  for  purposes  of  license 


coverage  to  include  activities  preceding 
flight  that  entail  critical  preparatory 
steps  to  initiating  flight,  are  unique  to 
space  launch  and  are  so  hazardous  as  to 
warrant  agency  regulatory  oversight,  as 
long  as  they  are  conducted  at  a  launch 
site  in  the  United  States,  even  if  that  site 
is  not  ultimately  the  site  of  the  actual 
launch.  Id.  at  22.  Safety  concerns  over 
the  hazardous  nature  of  such  activities 
underlie  the  Committee's  rationale  for 
extending  the  term  "launch"  to  include 
them.  To  fiilly  comprehend  such 
activities  within  the  scope  of  a  launch 
license  and  to  ensure  fulfillment  of  the 
FAA's  statutory  mandate  regarding 
public  safety  and  safety  of  property,  the 
FAA  recently  issued  final  rules  defining 
"launch"  to  include  activities  involved 
in  the  preparation  of  a  launch  vehicle 
for  flight  when  those  activities  take 
place  at  a  laimch  site  in  the  United 
States,  commencing  upon  arrival  of  a 
launch  vehicle  or  payload  at  a  laimch 
site.'  14  CFR  405.1.  Arrival  of  a  launch 
vehicle  or  its  major  components  was 
selected  by  the  agency  to  provide  an 
appropriate  and  clear  commencement 
point  of  FAA  regulatory  authority  over 
a  launch  because  that  event  generally 
signals  a  change  in  risks  to  public  safety 
and  property  due  to  the  haziardous 
nature  of  activities  that  occur  thereafter. 
Similarly,  risks  to  pubhc  safety  and  to 
property,  both  on  orbit  and  on  Earth, 
change  significantly  as  a  result  of  RLV 
operation  on  orbit  or  in  outer  space  due 
to  heightened  risk  of  an  anomalous 
event  that  may  result  in  on  orbit 
collision,  uncontrolled  reentry,  or  other 
non-nominal  or  unplanned  occurrence. 
Therefore,  for  safety  reasons  comparable 
to  those  underlying  the  FAA's 
determination  that  "launch"  includes 
preparatory  activities  preceding  vehicle 
fli^t,  the  FAA  has  proposed  in  the  RLV 
Licensing  Regulations  to  define 
"reentry"  to  include  those  "activities 
conducted  in  Earth  orbit  or  outer  space 
to  determine  reentry  readiness  and  are 
therefore  unique  to  reentry  and  critical 
to  ensuring  public  health  and  safety  and 
the  safety  of  property  during  reentry." 
64  FR  at  19656.  The  event  of  payload 
deployment  appropriately  marks  the 
end  of  licensed  launch  flight  and  would 
be  followed  immediately  thereafter  by 
reentry  activities  comprehended  by  the 
FAA's  licensing  authority.  Consistent 
vtrith  the  FAA's  approach  to  defining 


''The  CSA  amends  the  statutory  definition  of 
"launch"  by  expressly  including  preparatory 
activities  at  a  launch  site;  however,  prior  to  the 
amendment  the  FAA  proposed  to  include  such 
activities  in  a  regulatory  definition  "launch"  in 
order  to  hilfiU  its  safety  mandate.  See  Notice  of 
Proposed  Rulemaking,  "Commercial  Space 
Transportation  Licensing  Regulations,"  62  FR 
13216-13273. 


"launch"  of  a  launch  vehicle,  the  FAA 
approach  offers  a  bright  line 
demarcation  between  the  end  of 
licensed  RLV  launch  flight  and 
commencement  of  licensed  reentry 
activities  for  purposes  of  clarity  and 
consistency. 

Where  a  licensed  launch  would  be 
followed  immediately  by  a  licensed 
reentry,  a  seamless  risk  management 
program  would  apply  to  all  vehicle 
flight  A  seamless  approach  is  therefore 
contemplated  for  those  vehicles 
launched  into  outer  space  on  a 
suborbital  trajectory  and  designed  to 
reenter  from  outer  space  without  ever 
entering  an  orbital  path.  It  would  also 
apply  to  those  vehicles  intended  to 
spend  minimal  time  on  orbit  and 
subsequently  reenter  purposefully  upon 
activation  or  initiation  of  a  reentry 
system  once  reentry  readiness  has  been 
verified.  CSLA-directed  financial 
responsibility  and  risk  allocation  would 
cover  ascent  and  descent  flight  phases 
of  such  vehicles,  including  flight  on 
orbit  or  in  outer  space  in  furtherance  of 
reentry  readiness.  However,  inter-orbit 
maneuvers  or  transfer  of>erations  that 
are  not  performed  as  part  of  launch  or 
reentry,  as  defined  by  the  FAA,  are  not 
covered  by  the  FAA's  licensing 
authority  and  are  therefore  not  intended 
to  be  addressed  through  statutorily 
mandated  financial  responsibility 
requirements.  Risks  associated  with 
those  activities  would  remain  outside 
the  CSLA  financial  responsibility  and 
risk  allocation  program. 

Non-Nominal  Reentry 

The  broad  scope  of  reentry  licensing 
authority  proposed  in  the  RLV 
Licensing  Regulations  is  necessary,  in 
the  FAA's  view,  to  fulfill  the  legislative 
purpose  underlying  statutorily- 
mandated  financial  responsibiUty  in  the 
first  instance,  that  is,  financial 
protection  of  launch  participants, 
including  the  U.S.  Government,  in  the 
event  of  an  unplanned  occurrence,  such 
as  a  non-nominal  or  premature  reentry, 
resulting  in  third  party  liability.  It  is 
also  necessary  to  make  eligibility  for 
indemnification  by  the  government  a 
meaningful  benefit  for  the  RLV  industry 
in  exchange  for  its  coverage  of  the 
government's  liability  exposure  up  to  a 
prescribed  amount,  at  no  cost  to  the 
government. 

Coverage  under  the  CSLA  financial 
responsibility  and  risk  allocation 
scheme  is  co-extensive  with  licensed 
activity  and  also  addresses  proximate 
results  or  consequences  of  licensed 
activity.  Liability  insurance  under  49 
U.S.C  70112  provides  coverage  for 
claims  "resulting  from  an  activity 
carried  out  under  the  license:  *  *  "" 
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(emphasis  added)  49  U.S.C.  70112(a)(1). 
Similarly,  indemnification  under  the 
CSLA  becomes  the  government's 
responsibility,  up  to  the  statutorily 
prescribed  ceiling,  to  the  extent  of 
excess  claims  "resulting  from  an  activity 
carried  out  under  the  license." 
(emphasis  added)  49  U.S.C.  70113(a). 

The  FAA  considers  that  its  proposed 
scope  of  reentry  licensing  and  related 
requirements  for  financial  responsibility 
are  appropriate  and  necessary  to  cover 
non-nominal  reentries,  including 
reentries  that  are  premature  or 
unplanned  and  therefore  technically 
unauthorized.'  Statutory  requirements 
for  assuring  financial  responsibility  of 
the  licensee  and  the  associated 
indemnification  of  liabilities  that  result 
from  licensed  activities  acknowledges 
that  non-nominal  events,  including 
accidents,  may  in  feet  occur  as  a  result 
of  the  extremely  hazardous  activities  of 
laimch  or  reentiy.  As  with  launch, 
licensed  pre-fUght  activity  conducted  in 

f)reparation  for  vehicle  flight,  be  it 
aunch  or  reentry,  creates  sdfety  risks 
warranting  regulatory  oversight  by  the 
FAA  and  may  give  rise  to  Uability  owing 
to  its  hazardous  nature  and  attendant 
consequences.  To  adequately  protect 
government  interests,  as  well  as  to 
ensure  financial  resources  exist  to 
adequately  cover  launch  and  reentry 
participant  liability,  the  FAA  believes 
that  events  that  precede  the  final 
initiation  of  reentry  into  Earth 
atmosphere,  including  the  prospect  of  a 
non-nominal  reentry,  must  be  covered 
by  a  reentry  license  and  associated 
financial  responsibility  and  risk 
allocation  requirements. 

Non-nominal  reentries  may  occur  in  a 
variety  of  ways,  including  prematvire 
reentry,  random  reentry  due  to  a  major 
system  failure,  and  reentry  to  an 
alternative  or  abort  site.  Non-nominal 
situations  that  are  reasonably 
foreseeable  would  be  considered  by  the 
agency  in  licensing  a  plaimed  reentry  as 


*IncliMion  of  the  term  "purpoMfully"  in  the 
definition  of  "reenter"  and  reentry"  clarifies  that 
the  unplanned  or  unintended  reentry  of  any  space 
ob{ect  that  is  not  a  reentry  vehicle,  as  defined  by 
the  statute,  is  not  encompassed  in  the  agency's 
licensing  authority.  Accordingly,  sections  70112 
and  70113  (CSLA  risk  allocation)  would  not  apply 
to  such  events  unless  they  are  clearly  and  causally 
related  to  a  licensed  launch  or  reentry.  The  agency 
does  not  believe  that  use  of  the  term  "purposefully" 
is  intended  to  necessarily  exclude  premature  or 
other  non-nominal  reentries.  It  is  also  not  intended 
to  exclude  suborbital  activities  from  reentry 
licensing  coverage  simply  because  reentry  occurs 
ballistically  or  through  other  physical  forces.  In  the 
agency's  view,  having  the  intent  to  return  a  vehicle 
that  has  been  designed  to  reenter  Earth  atmosphere 
and  remain  substantially  intact  subjects  the  vehicle 
operator  to  the  agency's  reentry  licensing  authority, 
as  long  as  the  intended  point  of  commencement  of 
reentry  is  in  outer  space  or  the  vehicle  has  entered 
Earth  orbit 


part  of  the  agency's  safety  and  risk 
mitigation  program.  Similarly,  a  finite 
set  of  outcomes  and  risks  that  could 
reasonably  result  bora  on  orbit 
operation  of  an  RLV  in  anticipation  of 
its  reentry  would  be  identified  and 
considered  in  setting  risk-based 
insurance  requirements.  . 

Non-nominal  reentry  does  not 
necessarily  mean  uncontrolled  reentry, 
however,  although  some  non-nominal 
reentries  may  result  in  failure  or 
inability  of  the  operator  to  employ 
intended  controls  during  the  reentry 
sequence.  When  this  situation  occurs, 
either  prematurely  or  at  some  time  after 
a  reentry  attempt  is  aborted  or  perhaps 
abandoned,  reentry  may  occur  entirely 
at  random,  both  as  to  time  and  location. 
For  example,  if  under  the  terms  of  an 
FAA  license,  reentry  of  a  reentry  vehicle 
may  only  l>e  attempted  imder  defined 
circumstances  (such  as  attainment  by 
the  vehicle  of  certain  prescribed  orbital 
characteristics,  including  attitude, 
system  status  and  inclination),  and  the 
reentry  licensee  is  unable  to  verify  that 
it  has  satisfied  the  conditions  necessary 
to  conduct  a  licensed  reentry,  the 
licensee  would  be  required  to  abort  the 
reentry  attempt  because  it  cannot  be 
accomplished  under  the  safety 
limitations  defined  in  the  license. 
However,  the  reentry  vehicle,  which  has 
been  designed  to  return  to  Earth 
substantially  intact,  may  reenter  Earth 
atmosphere  as  a  result  of  forces  other 
than  intentional  initiation  by  the 
Ucensee  of  a  reentry  sequence,  much 
like  an  upper  stage  that  remains  in  low 
Earth  orbit  or  an  inactive  satellite  whose 
useful  life  is  spent.  The  RLV  industry 
has  stressed  to  the  FAA  that  an   ^ 
implanned,  uncontrolled  reentry  has 
very  little  chance  of  causing  damage  or 
hann  because,  as  with  most  space  debris 
that  reenters  Earth  atmosphere,  it  would 
bum  up  due  to  atmospheric  drag.  The 
FAA  believes  that  an  event  of  this  sort 
may  result  from  licensed  activity  and  is 
intended  to  be  embraced  by  the  agency's 
reentry  licensing  authority.  The  risk  of 
such  an  event  would  be  included  in  the 
agency's  safety  analysis  and  its 
consequences  comprehended  by 
statutory  financial  responsibility 
requirements  and  risk  allocation. 
Alternatively,  a  premature  reentry  may 
occur  before  the  vehicle  is  oriented 
properly  for  propulsion  firing,  making 
adherence  to  license  terms  and 
conditions  for  an  authorized  reentry 
impossible.  Under  the  FAA's  proposed 
approach  to  reentry  licensing,  the 
consequences  of  such  an  event  would 
likewise  be  subject  to  CSLA-based 
financial  responsibility  and  risk 


allocation  because  they  would  result 
from  licensed  activity. 

Although  the  FAA  has  proposed  rigid 
safety  requirements  to  ensure  that  the 
public  is  not  exposed  to  unreasonable 
risk,  as  explained  in  the  related 
rulemaking,  RLV  Licensing  Regulations, 
the  possibility  remains  that  an 
implanned  event  could  ocau*  resulting 
in  claims  for  damage  or  injury  in  excess 
of  risk-based  insurance  requirements 
analytically  assessed  by  the  agency. 
Congress  has  determined  that 
indemnification  shall  be  available  for 
licensed  reentries  to  provide  an 
opportimity  for  development  of  this 
new  industry.  Therefore,  although  the 
FAA  does  not  propose  to  regulate  on 
orbit  activity  other  than  to  assure 
reentry  safety,  the  FAA  proposes  to 
license  pre-descent  activities,  on  orbit  or 
otherwise  in  outer  space,  commencing 
at  the  point  of  payload  deployment  from 
an  RLV,  and  to  require  insurance  for 
vehicle  operations  while  on  orbit  in  the 
event  of  premature,  errant,  or  otherwise 
non-nominal  reentry.  Inclusion  of 
preparatory  activities  within  the 
definition  of  "reentry"  is  necessary  for 
the  related  purposes  of  fulfilling  the 
FAA's  safety  mandate  with  respect  to 
risks  to  persons  and  property  on  the 
groimd,  in  airspace,  and  on  orbit,  and 
implementing  a  meaningful  risk 
management  program  in  accordance 
with  the  CSLA. 

The  FAA  has  proposed  this  scope  of 
coverage  because  the  agency  believes  it 
is  critical  to  the  intended  purpose  of 
requiring  financial  responsibility  and  to 
the  industry's  acknowledged  need  for 
liability  protection  from  catastrophic 
claims.  As  with  licensed  launch 
activities,  financial  responsibility 
benefits  the  United  States  by  providing 
assured  coverage  for  liability  assumed 
by  the  government  under  the  Outer 
Space  Treaties,  and  specifically  the 
Liability  Convention,  up  to  a  required 
amoimt.  Indemnification  for 
catastrophic  risks  is  critical  to  the 
success  of  the  RLV  industry  because  of 
the  potential  failure  rate  associated  ivith 
new  reentry  technology. 

In  propo|ing  a  comprehensive 
approach  to  reentry  licensing  and 
financial  responsibility,  the  FAA  also 
examined  alternative  approaches  to 
ensuring  appropriate  risk  management 
for  reentry-related  risks.  For  example, 
the  FAA  considered  how  claims  would 
be  covered  if  there  were  no  license  in 
effect.  In  other  words,  if  launch 
authorization  ended  upon  payload 
deployment,  and  reentry  authorization 
became  efiiactive  only  at  the  moment  of 
intentional  ignition  of  reentry 
propulsion  systems,  would  claims 
resulting  from  a  premature,  non- 
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nominal  reentry  be  covered  by  statutory 
financial  responsibility  and  eligible  for 
indemnification? 

As  previously  noted,  insurance  or 
other  fonn  of  financial  responsibility  is 
required  to  cover  claims  that  result  from 
an  activity  carried  out  imder  a  launch  or 
reentry  license.  49  U.S.C.  70112(a)(1).  It 
therefore  appears  from  the  statutory 
language  that  licensed  activity  must  first 
occur  before  claims  may  be  considered 
to  be  the  result  or  consequence  of  that 
activity.  Accordingly,  if  no  license  were 
in  effect,  claims  that  result  from 
unlicensed  activity  following  payload 
deplojrment  and  preceding  the  conduct 
of  an  authorized  reentry  would  not  be 
covered  by  statutory  financial 
responsibility  and  risk  allocation. 

NOT  woula  statutory  financial 
responsibility  coverage  apply  to 
anything  that  occurs  as  a  result  of  a 
license  having  been  issued.  If  that  were 
so,  and  if  taken  to  the  extreme,  such  an 
interpretation  could  be  viewed  as 
including  manufacture  of  a  vehicle 
within  the  scope  of  the  statutory 
financial  responsibiUty  and  allocation  of 
risk  program,  an  unintended  result. 
Likewise,  mere  intent  to  engage  in 
licensed  activity  would  also  not  satisfy 
the  statutory  requirement,  in  the  FAA's 
view.  The  FAA  remains  mindful  of 
Committee  Report  language  indicating 
restricted  appUcability  of  statutory  risk 
allocation,  as  follows:  "The  Committee 
notes  that  these  provisions  (sections 
70112  and  70113)  apply  to  losses 
sustained  as  a  result  of  licensed 
activities,  [i.e..  launches  and  reentries) 
not  event  or  activities  between  laimch 
and  reentry;  after  reentry;  or  imcovered 
before  launch."  H.  Rep.  105-347, 105th 
Cong.,  1st  Sess.,  at  23. 

In  proposing  the  comprehensive 
approach  reflected  here,  the  FAA  also 
considered  whether  indemnification  for 
a  premature  anomalous  reentry  should 
necessarily  be  regarded  as  causally 
related  to  launch  of  a  laimch  vehicle.  To 
adopt  this  approach,  the  agency  would 
have  to  conclude  that  but  fen-  the  launch 
of  a  launch  vehicle  the  anomalous 
reentry  would  not  have  occurred. 
However,  consistent  with  the 
Committee  Report,  the  agency  does  not 
believe  that  everything  that  follows  a 
launch  bears  a  sufficient  causal  nexus  to 
the  launch  to  qualify  for 
indemnification.  By  corollary,  not  every 
reentry  event  causing  damage  to 
uninvolved  persons  or  property  should 
be  viewed  as  a  consequence  of  the 
launch  that  placed  the  reentry  vehicle  in 
Earth  orbit  or  outer  space.  For  one  thing, 
a  non-nominal  reent^  may  take  place 
days  or  months  after  a  nominal  launch. 
While  on  orbit,  or  as  a  result  of  the 
space  environment,  the  reentry  vehicle's 


ability  to  reenter  as  planned  and  the 
licensee's  ability  to  conduct  an 
authorized  reentry  may  be  impaired  or 
prevented.  It  may  in  fact  be  impossible 
to  prove  the  exact  cause  of  an 
anomalous  reentry  and  there  may  be  no 
demonstrable  relationship  between 
performance  or  operation  of  the  laimch 
vehicle  and  the  reentry  event.  In  another 
reasonably  foreseeable  situation,  an 
anomalous  reentry  could  occur 
proximate  in  time  to  a  perfectly  nominal 
launch.  Even  if  a  launch  anomaly 
affected  the  reentry  vehicle  in  some 
maimer,  it  may  be  possible,  or 
necessary,  to  implement  on-orbit 
corrections  or  reenter  to  an  alternative 
site  consistent  with  the  authorization 
granted  by  a  license.  Intervening  events 
of  this  nature  would  or  could  break  the 
causal  nexus  that  must  exist  between 
launch  and  subsequent  damage  or  loss, 
thereby  defeating  eUgibiUty  for 
indemnification.  Finally,  as  in  the 
COMET  situation,  although  it  seems 
unlikely  for  RLV  missions,  the  launch  of 
a  reentry  vehicle  and  its  subsequent 
reentry  may  be  separately  contracted 
services  performed  by  distinct 
operators.  Where  the  launch  vehicle 
operator  can  prove  that  it  has  no 
liability  for  an  unplanned  or 
unauthorized  reentry  by  another 
operator,  there  would  not  appear  to  be 
a  sufficient  causal  nexus  between  the 
launch  and  reentry  to  warrant  eligibility 
for  indemnification  as  a  result  of  the 
launch. 

In  light  of  these  examples,  the  agency 
does  not  believe  it  prudent  to 
inextricably  tie  reentry  indemnification 
to  launch.  Although  the  ability  of  a 
reentry  vehicle  to  reenter  nominally 
may  be  impaired  or  degraded  as  a  result 
of  the  natural  stresses  of  a  nominal 
launch  or  an  anomalous  situation 
occurring  during  laimch,  such 
circumstances  sJ^ould  not  be  a  necessary 
precondition  to  eUgibility  for 
indemnification  in  the  event  of  an 
implaimed  reentry  in  the  FAA's  view. 
Accordingly,  the  FAA  has  proposed  to 
define  reentry  in  a  manner  that 
accompUshes  its  safety  mandate  and 
assures  meaningful  risk  allocation. 

As  with  laimch  indemnification,  at 
some  point  the  consequences  of  an 
unplanned  reentry  would  be  sufficiently 
attenuated  from  licensed  activity  such 
that  indemnification  would  not  be 
available  to  cover  resultant  claims. 
Under  those  circumstances,  the  licensee 
and  other  reentry  participants  would  be 
responsible  for  covering  the  entire 
liability  and  should  make  appropriate 
provision  for  doing  so  in  their  risk 
management  programs.  Absent 
indemnification,  if  a  reentering  object 
causes  damage  on  the  ground  or  to 


aircraft  in  ffight  in  another  country,  and 
if  the  United  States  is  liable  as  the 
launching  State  under  the  Liability 
Convention,  there  is  nothing  to  prevent 
the  Government  from  seeking 
contribution  from  the  responsible  entity 
after  covering  its  obligations  under  the 
Outer  Space  Treaties. 

Suborbitd  RLV  Financial  Responsibility 

Not  all  RLVs  are  reentry  vehicles 
under  the  statutory  definition.  Only 
those  that  are  designed  to  reenter  from 
Earth  orbit  or  outer  space  substantially 
intact  would  qualify  as  a  "reentry 
vehicle."  49  U.S.C.  70102(13).  RLVs  that 
achieve  neither  Earth  orbit  nor  outer 
space  would  be  regulated  in  accordance 
with  the  FAA's  licensing  authority  over 
launches  of  launch  vehicles  in  a 
suborbital  trajectory.  As  explained  in 
greater  detail  in  the  RLV  Licensing 
Regulations,  for  the  most  part,  the 
distinction  between  launch  and  reentry 
of  an  RLV  that  is  a  reentry  vehicle  under 
the  statutory  definition  and  an  RLV  that 
is  not  a  reentry  vehicle  makes  no 
difference  from  a  safety  perspective 
inasmuch  as  the  FAA  is  proposing  a 
mission  approach  to  licensing  RLV 
operations.  Under  the  RLV  Licensing 
Regulations,  a  consistent  measure  of 
safety  would  apply  to  all  RLV  missions, 
whether  the  proposed  activity  would  be 
subject  to  the  agency's  licensing 
authority  over  both  launch  and  reentry 
or  only  its  licensing  authority  over 
suborbital  launches.  Accordhigly,  if 
what  goes  up  will  come  down,  either  by 
operational  design  or  the  laws  of 
physics,  the  agency  would  not  authorize 
the  mission  unless  it  concludes,  in 
advance  of  the  launch,  that  both  ascent 
and  descent  of  the  vehicle  may  be 
accomphsbed  in  a  manner  that  does  not 
expose  the  pubUc  to  unreasonable  risk. 

From  a  financial  responsibility  and 
risk  management  perspective,  however, 
there  is  a  difference  between  suborbital 
RLVs  that  are  also  reentry  vehicles  and 
those  that  are  not.  Where  a  suborbital 
RLV  enters  outer  space,  its  launch  and 
reentry  would  be  subject  to  separate  and 
distinct  MPL  determinations  based 
upon  the  unique  risks  posed  during 
each  flight  phase,  although  the  FAA 
reserves  discretion  to  impose  a  uniform 
requirement  throughout  licensed  flight. 
Suborbitally  operated  RLVs  that  do  not 
achieve  outer  space  would  be  subject  to 
a  single  determination  of  financial 
responsibility  only,  issued  under  14 
CFR  part  440.  The  FAA  requests  public 
comment  on  this  proposed  distinction 
in  financial  responsibility  requirements. 
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Reentry  Vehicle  Financial 
Responsibility 

Not  all  reentry  vehicle  operations  will 
be  performed  by  RLVs.  A  CDMET-type 
reentry  vehicle  may  be  developed  for 
purposes  of  operating  in  space  and 
subsequent  reentry.  The  Qinunittee 
Report  is  particularly  instructive 
retarding  the  extent  of  FAA  licensing 
authority  over  launch  and  reentry  of  a 
reentry  vehicle  that  is  not  an  RLV.  such 
as  the  COMET/METEOR.  The  COMET/ 
METEOR  reentry  vehicle  was  intended 
to  remain  on  orbit  for  30  days  before  its 
reentry  would  be  initiated,  xmlike  the 
rapid  tiim-around  concepts  currently 
under  development  for  RLVs.  FAA 
reentry  licensing  would  be  required  to 
authorize  reentry  of  such  vehicles  but 
not  its  on  orbit  operation,  consistent 
with  the  Committee  Report,  and  risk 
allocation  imder  the  CSLA  would  be 
similarly  restricted  to  its  launch  and 
reentry  and  would  not  cover  events  or 
activities  between  launch  and  reentry. 

Reentry  of  reentry  vehicles  that  are 
not  RLVs,  like  COMET/METEOR,  may 
occur  significantly  after  a  launch  has 
been  concluded  and  imlicensed  on  orbit 
operations  have  occurred.  Operators  of 
reentry  vehicles  designed  to  perform  on 
orbit  operations  and  maneuvers 
independent  of  launch  and  reentry 
would  not  have  the  benefit  of  seamless 
financial  responsibility  coverage  imder 
the  CSLA  and  must  be  prepared  to 
manage  liability  risk  entirely  through 
private  insiuance.  Similarly,  claims  that 
result  firom  unlicensed  activity  on  orbit 
would  not  be  eligible  for 
indemnification  under  the  CSLA  and 
therefore  remain  the  ultimate 
responsibility  of  the  operator  and 
participants  in  such  activities.'  The 
Committee  Report  suggests  that  reentry 
licensing  coverage  would  commence  for 
such  vehicles  when  they  are  prepared 
specifically  for  reentry,  such  as  when 
attitude  is  oriented  for  propulsion  firing 
to  place  a  vehicle  on  its  reentry 
trajectory.  Id.  at  21.  For  purposes  of 
ensiuing  meaningful  implementation  of 
the  statutory  financial  responsibility 
and  risk  allocation  regime,  comments 
are  requested  on  the  appropriate 
commencement  point  of  licensed 


*Tha  United  Statas  accapts  Eault-faaaad  liability  as 
a  launching  State  under  the  Liability  Convention  for 
AMTHMff,  to  another  launching  State's  on  orbit  space 
obiact  if  tha  damage  is  the  bull  of  the  government 
or  persons  for  whnn  the  United  States  is 
responsible.  Liability  Convention,  Article  m. 
Absent  a  clear  causal  nexus  to  a  licensed  launch  or 
reentry,  statutory  risk  allocation  provisions, 
including  indamniflcation.  would  not  apply  to 
cover  liability  of  launch  or  reentry  participants  to 
third  parties  for  on  orbit  damage.  Where  the  statute 
does  not  apply,  the  government  may  fulfill  its  treaty 
obligatiotu  and  seek  contribution  firom  those 
entities  at  fault  for  the  damage. 


activities  for  reentry  vehicles  that  are 
not  RLVs. 

Section-by-Section  Analjrsis 

The  FAA  proposes  to  issue  financial 
responsibility  regulations  for  licensed 
reentry  activities  in  a  form  that,  for  the 
most  part,  parallels  regulations 
governing  financial  responsibility  for 
licensed  laimch  activities  (14  CFR  part 
440  or  part  440).  The  reason  for  doing 
so  is  practicality,  not  expediency. 
Principles  of  fairness,  logic  and 
consistency  suggest  that  the  FAA  attach 
financial  responsibility  and  risk, 
allocation  requirements  to  reentry, 
including  the  descent  phase  of  an  RLV 
mission,  in  a  manner  consistent  with 
that  applied  to  launches.  For  purposes 
of  soliciting  public  comment  on  reentry 
financial  responsibility,  the  FAA 
proposes  a  new  part  substantially 
mirroring  part  440  requirements  instead 
of  adding  reentry  coverage  to  part  440. 
The  FAA  reserves  discretion  to  merge 
the  two  parts  in  a  final  rule,  however. 
Doing  so  would  not  represent  a 
substantive  change  from  the  proposed 
approach  and  would  not  result  in  a 
second  comment  period. 

llie  FAA  also  will  reserve  discretion 
to  establish  imiform  launch  and  reentry 
financial  responsibility  requirements  for 
an  authorized  RLV  mission  and  separate 
insurance  requirements  for  laimch  as 
distinct  fit>m  reentry  when  a  basis  for 
doing  so  is  identified.  Factors  that  may 
make  it  appropriate  to  distinguish 
laimch  risk  fiv>m  reentry  risk  for 
financial  responsibility  purposes 
include  disparity  between  launch  and 
reentry  MPL  values,  different  vehicle 
operators  for  launch  and  reentry,  and 
sufficient  separation  between  launch 
and  reentry  fimctions  such  that  risks  are 
sufficiently  independent  of  one  another 
for  risk  management  and  insurance 
purposes.  Laimch  MPL  may  be  vastly 
difierent  from  reentry  MPL  if,  for 
example,  the  laimch  site  is  in  an 
unpopulated  area  with  no  population 
overflight  contemplated  and  return  to 
the  designated  reentry  site  involves 
some  population  overflight,  or  if  laimch 
risks  include  significant  explosive 
potential  while  reentry  risks  involve 
very  little  risk  of  break  up  or  explosion, 
or  if  launch  involves  toxic  propellents 
and  reentry  would  occur  with  little  or 
no  propellent  remaining  on  board  the 
vehicle. 

To  facilitate  the  FAA's  ability  to 
impose  either  uniform  insurance 
requirements  for  all  flight  phases  of  an 
RLV  mission  or  differentiated 
requirements  to  correspond  to  flight 
phase  risks,  the  FAA  finds  it  prudent  to 
propose  reentry  financial  responsibility 
requirements  parallel  in  structure  to 


those  contained  in  14  CFR  part  440. 
Although  launch  and  reentry  insurance 
requirements  may,  under  certain 
circumstances,  be  differentiated  in  the 
license,  the  FAA  reiterates  that  a  single 
license  is  envisioned  combining  the 
launch  and  reentry  authorizations 
required  for  the  conduct  of  an  RLV 
mission. 

By  proposing  a  new  part  450,  the  FAA 
intends  to  apply  to  reentry  the 
principles  of  financial  responsibility 
and  risk  allocation  established  in  14 
CFR  part  440.  The  interested  public  is 
directed  to  the  rulemaking  activity 
associated  with  issuance  of  final  rules 

f;oveming  financial  responsibility  for 
icensed  launch  activities  for  discussion 
and  thorough  analysis  by  the  FAA  of 
those  principles.  See  Notice  of  Proposed 
Rulemaking  (NPRM),  Financial 
Responsibility  Requirements  for 
Licensed  Launch  Activities,  61  FR 
38992-39021,  issued  July  25, 1996,  and 
Final  Rule,  63  FR  45992-45625,  issued 
August  26, 1998  (referred  to  herein  as 
part  440  Final  Rule).  Both  documents 
are  available  by  accessing  the  FAA's 
web  site  at  http://www.ast.faa.gov. 
Persons  unfemiliar  with  requirements 
for  liability  insurance  coverage, 
reciprocal  waivers  of  claims,  and 
distinctions  established  by  the  FAA 
between  private  party  launch 
participants  (PPLPs),  Government 
launch  participants  (GLPs),  and  the 
employees  of  each,  involved  in  licensed 
activities,  among  other  things,  should 
refer  to  the  part  440  rulemaking  in 
assessing  this  proposal  and  submitting 
comments. 

Highlighted  in  the  discussion  below 
are  the  unique  characteristics  of 
financial  responsibility  and  risk 
allocation  when  considered  in  the 
context  of  a  licensed  reentry  or  RLV 
mission. 

Section  450.1 — Scope  of  Part;  Basis 

Section  450.1  identifies  authorized 
reentry  activities  as  the  subject  of  the 
notice.  A  licensed  operator  of  a  reusable 
launch  vehicle  subject  to  the  FAA's 
reentry  licensing  authority  would  be 
subject  to  financial  responsibility 
requirements  covering  launch  and 
reentry  and  must  therefore  satisfy  both 
part  440  and  part  450  requirements. 
These  requirements  may  be  combined  in 
a  single  license  order. 

Section  450.3— Definitions 

Section  450.3  proposes  to  define 
regulatory  terms  in  a  manner  consistent 
with  14  CFR  part  440. 

Certain  terms  defined  in  14  CFR  440.3 
refer  to  entities  or  persons  involved  in 
licensed  launch  activities  or  launch 
services  for  such  activities.  Persons  or 
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entities  involved  in  licensed  launch 
activities  or  launch  services  are 
identified  as  such  in  §  440.3 
"definitions"  because  they  obtain  a 
certain  status  imder  the  part  440 
regulations,  including  that  of  additional 
insured  or  participant  in  the  reciprocal 
waiver  of  claims  agreement  required  for 
licensed  launch  activities.  Where  a 
licensed  reentry  will  follow  a  licensed 
laimch,  as  in  the  conduct  of  an  RLV 
mission  that  achieves  Earth  orbit  or 
outer  space,  the  FAA  believes  that 
persons  and  entities  involved  in  either 
flight  phase  may  be  potential  defendants 
in  the  event  of  third-party  claims  for 
injury,  damage  or  loss,  arising  out  of  the 
mission,  regardless  of  when  the  claim 
arises.  That  is,  participants  in  the 
launch  phase  may  be  potential 
defendants  in  the  event  of  claims 
resulting  from  an  errant  reentry  and 
insurance  covering  their  liability 
exposure  to  third  parties  must  also  be 
provided.  Similarly,  claims  for  damage 
or  loss  may  arise  among  launch  and 
reentry  participants  and  a 
comprehensive  inter-party  waiver  of 
claims  encompassing  laimch  and 
reentry  participants  is  proposed  in  this 
notice  to  minimize  the  imiverse  of 
claims  for  which  CSLA-based  insurance 
must  be  provided.  Accordingly,  the 
proposed  regulations  are  designed  to 
ensure  that  participants  in  all  licensed 
mission  flight  are  included  within  the 
intended  embrace  of  financial 
responsibility  and  allocation  of  risk 
requirements  during  launch  or  ascent  as 
well  as  reentry  or  descent.  Because 
launch  and  reentry  licensees  for  any 
particular  mission  are  expected  to  be  the 
same  entity  for  the  foreseeable  futxire, 
this  approach  should  be  non- 
controversial  and  easy  to  implement. 

Theoretically,  any  private  party  that  is 
sufficiently  involved  as  to  be  a  named 
defendant  in  the  event  of  litigation 
arising  out  of  loss  or  damage  to  third 
parties  would  be  comprehended  by 
required  coverage  as  a  "licensee," 
"customer"  or  "contractor  or 
subcontractor."  To  ensure  this  resiilt, 
the  FAA  proposes  to  make  explicit 
requirements  for  extending  reentry 
coverage  to  participants  involved  in 
associated  laimch  activities. 

The  definition  of  "contractors  and 
subcontractors"  in  part  440  is  already 
sufficiently  broad  as  to  comprehend 
entities  and  persons  involved  in 
licensed  reentry  other  than  a  customer 
or  the  government  and  its  agencies 
because  it  includes  suppliers  of 
property,  services  and  component 
manufacturers  of  a  launch  vehicle  or 
payload.  However,  unless  made  expUcit, 
it  is  not  sufficiently  clear  that 
contractors  involved  in  licensed  reentry 


activity  would  necessarily  include 
contractors  involved  in  a  licensed 
launch.  The  proposed  definition  in 
§  450.3(a)(2)  therefore  includes 
contractors  and  subcontractors  involved 
in  licensed  launch  activity  associated 
with  a  particular  reentry.  Reference  to 
contractors  and  subcontractors 
throughout  the  regulatory  text  is 
therefore  intended  to  include  those 
entities  involved  in  licensed  launch 
activities  related  to  a  reentry.  The  FAA 
understands  that  this  reference  may  not 
be  obvious  to  persons  imaccustomed  to 
FAA  regulations  and  has  endeavored  to 
include  specific  reference  to  such 
entities  for  purposes  of  facilitating 
public  comment  on  the  proposal. 

The  term  "customer,"  as  proposed, 
would  also  include  a  launch  services 
customer  as  this  entity  may  also 
confront  liability  exposure  and  is  at  risk 
of  inter-party  litigation  by  virtue  of 
having  procured  launch  vehicle 
services. 

The  term  "Government  personnel"  is 
likewise  similar  to  that  contained  in  14 
CFR  440.3(a)(6),  except  that,  for  the 
reasons  set  forth  above,  it  would  also 
cover  employees  of  the  United  States,  its 
agencies,  and  its  contractors  and 
subcontractors  involved  in  licensed 
launch  activities  associated  with  a 
particular  reentry. 

The  term  "third  party"  has  been 
discussed  at  great  length  in  the  part  440 
Final  Rule.  Tbe  interested  public  is 
referred  to  the  discussion  in  63  FR  at 
45597-98,  and  45603-07.  Under  the 
approach  outlined  immediately  above, 
involvement  in  either  the  launch  or 
reentry  phase  of  ffight  removes  an 
entity,  but  not  its  employees,  from  the 
"third  party"  classification.  Consistent 
with  the  part  440  definition  of  "third 
party,"  employees  of  such  entities  are 
third  parties;  however,  claims  of 
employees  of  private  party  participants 
in  a  licensed  reentry  are  intended  to  be 
addressed  through  reciprocal  waiver  of 
claims  agreements  and  their  employer's 
assumption  of  responsibility  for  such 
claims,  as  described  below  in  the 
discussion  of  proposed  §  450.17.  Hence, 
such  claims  would  not  be  covered 
claims  for  which  liability  insurance  is 
required  under  this  proposal.  However, 
as  explained  in  the  part  440  Final  Rule, 
claims  of  Government  personnel,  a 
defined  term,  must  be  covered  by  the 
licensee's  liability  insurance  up  to  the 
required  limit. 

With  the  development  of  RLV 
technology  comes  the  possibility  of 
crewed  or  piloted  launch  vehicles 
whose  operations  would  be  subject  to 
FAA  licensing.  For  purposes  of  financial 
responsibility  and  risk  allocation,  the 
FAA  regards  the  crew  of  a  launch 


vehicle  as  employees  of  a  private  party 
launch  or  reentry  participant  (PPLP  or 
PPRP,  respectively)  and  therefore 
financial  responsibility  for  their  claims 
for  damage,  injury  or  loss  would  be 
addressed  through  reciprocal  waiver  of - 
claims  the  same  as  claims  of  other  PPLP 
or  PPRP  employees. 

One  additional  class  of  persons  not 
previously  considered  involves 
passengers  who  may,  in  the  future,  buy 
a  ride  on  an  RLV.  The  allure  of  space 
tourism  is  growing  in  popularity  and  the 
agency  anticipates  receiving  launch  and 
reentry  licensing  proposals  for 
passenger-carrying  space  vehicles. 
Although  it  is  premature  to  establish 
official  FAA  policy  on  the  nature  of  the 
regulatory  program  that  would  be 
required  to  address  passenger  safety 
issues  in  space,  the  FAA  is  interested  in 
the  public's  views  on  the  subject  and, 
for  purposes  of  a  future  rulemaking, 
how  passenger  risk  should  be  allocated. 
For  example,  should  passengers  be 
regarded  as  any  other  customers  who 
are  expected  to  waive  claims  against 
other  participants  for  injury,  damage  or 
loss  as  a  result  of  launch  or  reentry? 
Should  the  Government  play  a  role  in 
establishing  limits  on  liabiUty  for  injury 
to  space  vehicle  passengers?  Should 
indemnification  be  extended  to  cover 
risks  of  liability  to  passengers? 

Section  450.5 — General 

The  conduct  of  authorized  reentry 
activities  would  be  subject  to 
compliance  by  the  licensee  with 
financial  responsibility  and  risk 
allocation  requirements.  Proposed 
§  450.5(a)  would  establish  in  a 
regulation  that  compUance  with  part 
450  requirements  is  a  prerequisite  to  the 
conduct  of  a  licensed  launch  involving 
a  reentry  as  well  as  a  licensed  reentry. 

Section  450.5(b)  reflects  the  FAA's 
intent  to  continue  its  current  practice  of 
establishing  required  amounts  of 
insurance  in  license  orders,  reserving 
the  right  to  make  necessary 
modifications  to  those  requirements 
prior  to  reentry. 

The  FAA's  need  for  flexibility  in 
setting  insurance  amounts  is  intended  to 
address  changes  in  liabiUty  and 
property  risks  that  may  occur  over  the 
multi-year  life  of  an  operator  license,  or 
if  more  specific  performance  data  is 
learned  about  a  vehicle's  performance 
over  time  to  warrant  reassessment  of 
failure  consequences.  It  is  not  intended 
as  a  means  of  shifting  risk  from  the 
government  to  industry  after  vehicle 
flight  has  been  initiated. 

A  parallel  requirement  to  that 
proposed  in  §  450.5(b)  appears  in  14 
CFR  440.5(b)  and  prompted  industry 
concern  that  the  FAA  would  vary 
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requiiements  mid-flight.  Such  concerns 
are  unfounded.  The  FAA  intends  to 
issue  and  require  compliance  with 
reentry  insurance  requirements  before 
laimch  of  a  reentry  vehicle  occurs.  The 
FAA  does  not  envision  changed 
requirements  once  launch  of  an  RLV  or 
reentry  vehicle  occurs  but  before  its 
reentry  is  initiated.  The  agency  is  aware 
that  it  would  probably  be  difficult  at 
best  or  prohibitively  costly  to  obtain 
greater  insurance  coverage  for  reentry  in 
the  event  of  a  launch  anomaly  or  on- 
orbit  situation  that  may  afiiect  reentry 
accuracy.  Under  either  scenario,  either 
the  FAA  or  the  licensee  operating  under 
its  own  procedures,  may  determine  that 
a  reentry  attempt  must  be  aborted  on 
orbit  if  a  significant  threat  to  public 
safety  is  presented  after  launch  of  the 
reentry  vehicle  is  completed,  as  defined 
in  licensing  regulations.  A  launch  or  on 
orbit  fiailure  a&cting  reentry  risk  is  a 
reasonably  foreseeable  event  and  would 
be  addreued  throuj^  the  agency's  risk- 
based  methodology  for  estabfishing 
insurance  requiiements. 

As  with  launch  financial 
responsibility,  §  450.5(c)  establishes  that 
a  reentry  licensee  remains  responsible 
fm  liabUi^,  loss  or  damage  sustained  by 
the  United  States,  even  if  the  licensee 
has  made  an  adequate  demonstration  of 
coverage  under  part  450.  subject  to  foiu- 
specific  exceptions.  The  four  exceptions 
are  as  follows:  (1)  Liability,  loss  or 
damage  sustained  by  the  United  States 
results  from  willful  misconduct  by  the 
United  States  or  its  agents;  (2)  covered 
third-party  claims,  as  explained  in 
greater  detail  in  the  discussion  of 
proposed  §  450.9,  arising  out  of  any 
particular  reentry  exceed  the  amount  of 
required  insurance  and  do  not  exceed 
$1.5  billion  (as  adjusted  for  post-January 
1, 1989  inflation)  above  that  amount  and 
are  payable  tmder  49  U.S.C.  70113  and 
part  450;  (3)  loss  or  damage  to 
government  property  covered  under 
§4S0.9(e)  exceeds  the  required  amount 
of  insurance  and  does  not  result  from 
willful  misconduct  of  the  licensee;  and 
(4)  in  the  event  the  licensee  has  no  legal 
liability  for  claims  that  exceed  required 
insurance  under  §  450.9(c)  plus  $1.5 
billion  (as  adjusted  for  post- January  1, 
1989  inflation). 

In  proposing  regulations  that  parallel 
$  440.5(c)  of  part  440.  the  FAA 
continues  to  hold  the  licensee 
responsible  for  reentry-related  liability 
within  the  third  tier  of  risk,  that  is, 
liability  in  excess  of  the  amount  of  risk- 
based  insurance  established  by  the 
agency  plus  the  amount  of 
indemnification  that  would  be  available 
under  49  U.S.C.  70113  if  Congress 
appropriates  funds  for  that  purpose. 
Industry  concerns  over  regulatory 


assignment  of  Uability  were  registered 
and  responded  to  by  the  agency  in  the 
rulemaking  covering  financial 
responsibility  for  licensed  launch 
activities.  See  part  440  Final  Rule,  63  FR 
45592,  Aug.  26, 1998.  The  FAA 
continues  to  maintain  that  the 
Government  must  have  a  respKmsible 
party  that  it  can  look  to  in  the  event  the 
Government  is  confronted  with 
catastrophic  liability  under  the  Outer 
Space  lYeaties  and  believes  that  it  is 
reasonable  to  require  participants  in 
launch  and  reentry  activities  to  absorb 
the  cost  of  obtaining  additional  coverage 
for  the  third  tier  of  risk.  Such  costs  may 
be  distributed  among  launch  and 
reentry  participants,  including 
customers. 

Section  450.5(d)  reflects  the  FAA's 
regulatory  policy  that  fiailure  to  comply 
with  part  450  requirements  can  result  in 
license  suspension  or  revocation  as  well 
as  civil  penalty  enforcement  action.  - 

Section  450.7— Determination  of 
Maximum  Probable  Loss 

Section  450.7  woiild  extend,  in 
regulations,  application  of  maximum 
probable  loss  methodology  to  licensed 
reentry  activities.  The  NPRM  on 
Financial  Responsibility  for  Licensed 
Laimch  Activities,  61  FR  38992-39021, 
describes  in  extensive  detail  the 
ass\m:iptions  and  risk  assessment  tools 
employed  by  the  FAA  in  calculating  the 
maximum  probable  loss  or  MPL  that 
may  reasonably  be  expected  to  result 
from  a  licensed  laimch.  Persons 
interested  in  MPL  methodology  are 
referred  to  the  NPRM,  61  FR  at  39004- 
39007.  Because  a  similar  approach  to 
reentry  MPL  would  be  utilized  by  the 
agency  that  explanation  is  not  repeated 
here. 

In  summary,  MPL  establishes  in  a 
dollar  amount  the  value  of  the 
maximum  magnitude  of  loss  for  bodily 
injury  or  property  damage  that  is 
sufficiently  probable  to  warrant 
financial  responsibility  protection  as  a 
regulatory  matter.  Separate  MPL  studies 
are  conducted  for  government  property 
loss  or  damage  and  for  third-party 
injury,  loss  or  damage  inclusive  of 
government  personnel  as  defined  in 
§  450.3  but  not  inclusive  of  employees 
of  other  participants  in  licensed  activity. 

The  FAA  proposes  to  use  the  same 
probability  thr^olds  of  occiurence  for 
reentry  as  currently  apply  to  launch 
failure  and  accident  scenarios  and 
would  establish  insurance  requirements 
for  consequences  falling  within  those 
threshold  probabilities.  They  are 
defined  in  §450.3(11). 

A  study  conducted  by  the  agency  and 
issued  in  May  1995  confirms  that  use  of 
the  FAA's  MPL  methodology  in 


assessing  launch  risk  is  appropriate  for 
reentry  and  that  the  threshold 
probabilities  of  occurrence  used  for 
launch  MPL  would  be  appropriate  in 
determining  reentry  MPL.  The  study, 
entitled  "Financial  Responsibility  for 
Reentry  Vehicle  Operations," 
considered  a  COMET  or  METEOR 
capsule-type  of  reentry  vehicle,  as 
opposed  to  a  reusable  launch  vehicle; 
however,  the  FAA  concludes  the  study's 
findings  remain  equally  applicable  to 
RLV  technologies  currently  under  the 
agency's  consideration.  In  fact, 
enhanced  maneuverability  and 
controllability  of  RLVs  may  result  in 
lower  MPL  determinations  because  of 
tighter  landing  footprints  and  the  ability 
to  compensate  for  errors  introduced  due 
to  wind  and  environmental  factors, 
among  other  things.  The  study  is 
availi^le  on  the  FAA/AST  home  page. 

An  interesting  observation  made  in 
the  study  indicates  that  if  an  MPL 
determination  is  extremely  high  in 
dollar  value  it  may  signal  that  the 
proposed  activity  is  too  risky  frx>m  a 
pulmc  safety  perspective  to  be 
authorized  by  the  FAA  and  that 
additional  risk  mitigation  measures  may 
be  necessary  to  ensure  risks  to  the 
public  are  appropriately  managed. 

Contrary  to  current  thinking,  the 
study  also  assumed  that  because  an 
uncontrolled  reentry  would  not  be  an 
authorized  event  it  was  outside  the 
scope  of  the  MPL  determination. 
Nevertheless,  it  did  forecast  (properly) 
that  a  reentry  would  not  be  attempted 
unless  a  determination  had  been  made 
that  the  reentry  vehicle  would  land 
within  its  designated  landing  site  at  a 
predetermined  probability  level.  The 
FAA  is  planning  to  impose  regulatory 
controls  that  minimize  the  probability  of 
a  random  reentry  and  would  examine  a 
range  of  failure  and  accident  scenarios, 
including  any  major  system  failures  that 
fell  within  the  threshold  probability  of 
occurrence,  that  may  cause  a  reentry  to 
be  uncontrolled  or  essentially  random. 
Accordingly,  the  FAA  believes  that 
application  of  MPL  methodology  to 
reentry  will  result  in  insurance 
requirements  that  adequately  account 
for  maximum  probable  reentry  risks. 

With  respect  to  government  property 
considerations  in  determining  MPL,  the 
NPRM  on  Financial  Responsibility  for 
Licensed  Launch  Activities  (61  FR 
38992,  July  25, 1996)  provides  an 
elaborate  discussion  regarding  the 
nature  and  extent  of  property  that  must 
be  covered  by  government  property 
insurance  for  loss  or  damage.  In  essence, 
all  property  of  the  government,  and  its 
contractors  and  subcontractors  who  are 
involved  in  launch  or  reentry  services 
for  a  particular  launch  or  reentry,  at  a 
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Federal  range  facility  must  be  covered 
in  the  event  of  loss  or  damage. 
Government  range  property  includes 
that  which  is  located  on  an  adjacent 
Federal  range  facility.  Government 
property  located  off  the  Federal  range 
facility  is  considered  third  party 
property  because  risks  to  such  prop>erty 
are  no  greater  than  risk  exposure  of 
other  imrelated  off-site  property.  A 
licensee's  liability  policy  is  expected  to 
respond  to  government  claims  for 

{troperty  loss  or  damage  to  property 
ocated  off  of  a  Federal  range  imless  the 
property  is  involved  in  the  licensed 
activity  and  has  been  specifically 
identified  in  a  license  as  covered 
government  property  for  piuposes  of 
government  property  insurance 
coverage. 

Government  property  concerns  may 
be  less  paramoimt  for  reentry  than  they 
are  currently  for  laimch  because  of 
potential  use  of  non-Federal  sites  for 
reentry.  Growing  interest  in  RLV 
development  has  been  matched  by  the 
nimiber  of  non-Federal  entities 
interested  in  offering  authorized  sites 
that  could  support  RLV  launch  and 
recovery  operations.  The  extent  to 
which  RLV  developers  would  rely  upon 
the  safety  services  and  facilities  of 
Federal  ranges  to  support  vehicle 
reentry  and  recovery  is  not  yet  known, 
nor  is  the  willingness  of  Federal  range 
feciUties  to  allow  improven  reentry 
vehicles  to  land  on  their  property.  To 
the  extent  government  range  or  other 
test  assets  are  identified  as  being  at  risk 
as  a  result  of  a  licensed  reentry,  the  FAA 
would  require  government  property 
insurance.  However,  the  agency 
envisions  that  reentry  sites  may  be 
located  on  private  or  state-owned  land 
and  that  there  may  be  no  government 
property  insurance  requirement 
associated  with  a  particular  reentry 
license. 

MPL  methodology  would  be  used  to 
establish  third-party  liability  insurance 
requirements  for  licensed  reentry 
activities.  The  assessment  would  not 
take  into  account  injury,  damage  or  loss 
to  those  nongovenmient-related  entities 
participating  in  Ucensed  reentry 
activities  (private  party  reentry 
participants  or  PPRPs),  including 
employees  of  those  entities.  Nor  would 
it  take  into  account  injury,  damage  or 
loss  to  nongovernment-related  entities 
involved  in  the  licensed  launch  (private 
party  laimch  participants  or  PPLPs)  that 
is  associated  with  or  preceded  the 
reentry  because,  as  indicated  above, 
their  participation  in  the  laimch  makes 
them  sufficiently  involved  in  a 
subsequent  reentry  as  to  warrant 
insurance  coverage  for  their  resultant 
liability  to  third  parties  and  their 


participation  in  the  reciprocal  waiver 
scheme.  As  a  general  matter,  entities 
participating  in  licensed  flight  would 
either  be  within  the  scope  of  required 
financial  responsibility  coverage  as 
involved  parties  or  outside  of  it  as  third 
parties,  for  the  duration  of  the  mission. 
With  RLV  activities,  in  particular,  it 
seems  difficult  and  probably 
undesirable  to  attempt  to  sever  or 
partition,  for  purposes  of  insurance  and 
liability,  the  different  entities  from 
launch  or  reentry  risks.  However, 
consistent  with  14  CFR  Part  440. 
Government  personnel,  defined  as 
employees  of  the  United  States  and  its 
contractors  and  subcontractors, 
involved  in  launch  or  reentry  services 
for  licensed  activities,  are  in  a  unique 
position  inasmuch  as  they  are 
additional  insureds  under  the  required 
liability  insurance  and  are  also  potential 
claimants  against  the  liability  policy  in 
the  event  they  suffer  personal  injury, 
damage  or  loss. 

Section  450.7(a),  as  proposed, 
provides  that  the  MPL  determination 
forms  the  basis  of  financial 
responsibility  requirements  imposed  on 
a  reentry  licensee  in  a  Ucense  order. 

Consistent  witii  49  U.S.C.  70112(c), 
§  450.7(b)  identifies  the  90-day  period  in 
which  the  FAA  is  required  to  issue  an 
MPL  determination  after  all  information 
required  of  the  licensee  is  submitted  to 
the  FAA.  As  appUed  to  launch  licenses, 
the  agency  has  experienced  significant 
impediments  to  its  ability  to  comply 
with  the  90-day  requirement  because  of 
the  time  required  to  obtain  information 
from  other  Federal  agencies  and  then  to 
coordinate  the  results  of  the  MPL 
analysis  with  those  agencies.  Factors 
beyond  the  FAA's  control  may  affect 
timely  issuance  of  an  MPL 
determination;  however,  the  agency  will 
keep  licensees  or  applicants  informed  of 
its  progress  and  anticipated  delays. 

^tion  450.7(c)  directs  applicants  to 
Appendix  A,  where  information 
requirements  to  support  an  MPL 
determination  for  licensed  reentry 
activities  are  located.  It  also  presents  a 
procedural  mechanism  whereby  a 
person  requesting  an  MPL 
determination  can  certify  the  continuing 
accuracy  and  applicability  of  previously 
provided  information  instead  of 
resubmitting  data.  Changes  in  data  must 
be  reported  to  the  FAA  to  ensure  the 
continuing  validity  of  an  MPL 
determination. 

Prospective  reentry  licensees 
contemplate  RLVs  having  rapid  turn- 
around times.  RLV  developers  have 
urged  the  agency  not  to  impose 
regulatory  obstacles,  such  as  reissuance 
of  MPL  and  insiuance  requirements 
between  missions,  to  their  goal  of  quick 


re-deployment.  The  FAA  intends  to 
work  with  prospective  licensees  to 
ensure  their  concerns  regarding 
regulatory  impediments  do  not 
materialize.  C5ne  solution  may  be  to 
suggest  to  applicants  that  they  propose 
multiple  reentry  sites  in  applications  so 
that  a  change  in  future  reentry  plans 
does  not  necessitate  an  additional 
review  period,  either  for  safety  or  MPL 
determination  purposes.  Of  course,  this 
approach  requires  much  more  extensive 
data  submissions  on  the  part  of  an 
applicant  and  may  also  slow  down  the 
review  process  for  the  agency  in  that  it 
would  have  additional  safety  and  risk 
considerations  to  evaluate.  The  FAA 
also  intends  to  continue  use  of  its 
operator  license  concept  once  an 
applicant  demonstrates  its  qualifications 
and  doing  so  should  also  fodUtate  the 
planned  frequency  of  launch  and 
reentry  services  envisioned  by  the 
industry. 

Section  450.7(d)  provides  that  the 
FAA  would  amend  its  MPL 
determination  before  completion  of 
licensed  activity  if  new  information  so 
indicates.  As  with  amendment  of 
financial  responsibility  requirements  in 
general,  this  provision  is  not  intended  to 
allow  the  agency  to  alter  requirements 
mid-flight.  Rather,  it  provides  notice  to 
Ucensees  that  requirements  may  be 
changed,  raised  or  lowered,  when  the 
FAA  determines  it  is  appropriate  to  do 
so  on  the  basis  of  additional  information 
learned  by  the  agency.  Insurance 
requirements  that  accompany  an 
operator  license  are  intended  to  remain 
in  force  for  the  life  of  the  license. 
proposed  as  a  two-year  renewable  term 
in  the  RLV  Licensing  Regulations. 
Section  450.7(d)  provides  notice  that 
such  requirements  may  change  during 
the  Ufe  of  the  license  to  reflect  changes 
in  risk  or  values. 

Persons  other  than  prospective 
reentry  licensees  may  request  an  MPL 
determination  for  their  activity  and  the 
FAA  would  like  to  accommodate 
requests  for  advisory  MPL 
determinations,  as  reflected  in  proposed 
§  450.7(e).  For  example,  a  reentry  site 
operator  may  request  a  determination. 
An  existing  reentry  licensee  may  be 
contemplating  a  change  in  operations  or 
its  designated  reentry  site  but  would  be 
unwilling  to  formalize  its  plans  in  a 
Ucense  amendment  application  until  it 
knows  whether  those  dianges  would 
significantly  alter  its  insurance 
obligations  and  possibly  its  costs. 
Because  priority  would  be  given  to 
actual  license  applications,  no  time 
limit  is  provided  in  which  the  agency 
must  comply  with  a  request  for  an  MPL 
determination  that  is  advisory  in  nature. 
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Section  450.9 — Insurance  Requirements 
for  Licensed  Reentry  Activities 

Proposed  §  450.9  sets  forth  the  two 
types  of  insurance  a  licensee  could  be 
required  to  obtain  as  a  condition  of  its 
reentry  license.  Government  property 
insuirance  would  be  required  if 
government  range  or  test  assets  would 
be  sufficiently  exposed  to  risk  of 
damage  or  loss  as  a  residt  of  reentry 
activities.  As  a  general  matter,  liability 
insurance  would  always  be  required  to 
provide  coverage  to  participants  in 
licensed  reentry  activities,  including 
licensed  laimch  activities  associated 
with  a  reentry,  in  the  event  of  their  legal 
liability  to  third  parties,  including 
Government  persoimel,  for  injury, 
damage  or  loss.  Claims  of  employees  of 
participants  other  than  the  government 
and  its  involved  contractors  and 
subcontractora  are  the  responsibility  of 
their  employer,  as  explained  in  greater 
detail  imder  the  discussion  of  proposed 
§  450.17,  and  are  not  considered  in  the 
determination  by  the  FAA  of  the 
amount  of  liability  insurance  that  must 
be  available  to  cover  third  party  claims. 

Section  450.9(a)  provides  that 
comj>liance  with  insurance 
requirements  or  other  demonstration  of 
financial  responsibility  is  a  requirement 
of  a  reentry  license. 

As  directed  by  49  U.S.C.  70112(a)(4), 
additional  insureds  covered  by 
insurance  are  identified  in  proposed 
§  450.9(b).  For  a  licensed  reentry,  the 
FAA  would  also  require  that  additional 
insureds  include  persons  and  entities 
involved  in  any  laimch  that  is 
associated  with  a  particular  reentry 
because  they,  too,  risk  liability  exposxue 
as  a  result  of  their  participation  in 
licensed  flight  in  the  event  of  third- 
party  loss  or  damage. 

Proposed  §  450.9(c)  establishes  that 
the  amount  of  required  liability 
insurance  for  covered  third  party  claims 
is  baaed  upon  the  FAA's  MPL 
determination.  The  amoimt  of  insurance 
that  may  be  required  is  limited  by 
statute  to  the  lesser  of  $500  million  or 
the  maximum  available  on  the  world 
market  at  reasonable  cost  The 
determination  of  reasonable  cost  is 
assi^ed  by  regulation  to  the  FAA. 
Covered  third  party  claims  include 
claims  of  employees  of  the  govermnent 
and  its  contractors  and  subcontractors. 
Covered  third  party  claims  exclude 
claims  of  employees  of  other 
participants  in  a  licensed  reentry  event 
or  RLV  mission  (PPRPs),  including 
employees  of  entities  involved  in  a 
licensed  laimch  (PPLPs)  associated  with 
a  particular  reentry.  Loss  or  damage  to 
government  property  and  that  of 
government  contractors  and 


subcontractors  other  than  that  for  which 
government  property  insurance  is 
required  under  §  450.9(d)  would  also  be 
a  covered  claim  under  the  liability 
insurance  requirement.  For  example,  a 
licensed  reentry  to  the  designated 
reentry  site  of  Vandenberg  Air  Force 
Base  would  include,  as  a  condition  of 
the  license,  insurance  covering  loss  or 
damage  to  government  property  located 
on  Vandenberg  Air  Force  Base. 
However,  if  the  reentry  vehicle  misses 
the  targeted  landing  point  and  impacts 
the  U.S.  Post  Office  in  nearby  Lompoc, 
California,  the  liability  policy  would  be 
required  to  respond  to  the  claim. 

Requirements  for  government 
property  insurance  are  proposed  in 
§  450.9(d).  It  provides  that  claims  by  the 
United  States,  its  agencies,  and  its 
contractors  and  subcontractors  involved 
in  licensed  reentry  activities,  for 
property  damage  or  loss  at  a  Federal 
range  facility  that  results  from  the 
licensed  activity  must  be  covered, 
absent  willful  misconduct  by  the 
govermnent  or  its  agents  causing  such 
damage  or  loss.  Damage  caused  by  a 
govenmient  contractor  or  employee 
must  be  covered  by  the  policy.  A 
detailed  explanation  of  the  status  of 
government  contractors  and 
subcontractors  appeara  in  the 
supplementary  information 
accompanying  the  part  440  Final  Rule 
(63  FR  45592,  Aug.  26, 1998)  and  the 
reader  is  referred  to  that  document  for 
further  information.  Government 
property  at  a  Federal  range  facility 
includes  property  located  at  an  adjacent 
Federal  range  facility.  Cape  Canaveral 
Air  Station  and  Kennedy  Space  Center 
are  an  example  of  adjacent  Federal 
range  facilities. 

Section  450.9(e)  indicates  that 
Government  property  insurance 
requirements  are  based  upon  MPL  and 
are  capped  by  statute  at  the  lesser  of 
$100  million  or  the  maximum  available 
on  the  world  market.  The  regulation 
would  leave  the  determination  of 
reasonable  cost  to  the  agency. 

The  CSLA  allows  licensees  to 
demonstrate  financial  responsibility  in  a 
manner  other  than  insurance;  however, 
the  FAA's  experience  is  that  insurance 
is  the  unanimously  preferred  choice. 
Where  a  reentry  licensee  opts  to  use 
another  method  of  demonstrating 
financial  responsibility,  the  FAA  would 
require  a  detailed  explanation  of  its 
adequacy,  as  indicated  in  proposed 
§  450.9(f). 

Section  450.11 — Duration  of  Coverage; 
Modifications 

The  required  duration  of  insurance 
coverage  must  be  sufficiently  broad  as  to 
cover  anomalous  situations  that  result 


fix)m  planned  reentries.  Anomalous 
situations  may  include  premature 
reentry,  delayed  reentry  or  reeqtry  to  a 
contingency  abort  location. 
Accordingly,  to  satisfy  statutory 
objectives,  the  FAA  believes  that  it  is 
necessary  and  appropriate  to  require  , 
that  insurance  coverage  be  available  to 
respond  to  reentry-related  claims, 
including  those  that  arise  before 
intentional  initiation  of  reentry  or 
descent  flieht  of  a  feentry  vehicle. 

Licensea  reentry  activities,  and  as  a 
practical  matter  licensed  launch 
activities  associated  with  a  reentry,  may 
not  commence  without  demonstration 
by  the  licensee  of  financial 
responsibility.  Consistent  with  the 
scope  of  a  reentry  license,  insurance 
must  be  in  effect  any  time  licensed 
reentry  activity  takes  place,  including 
the  conduct  of  on-orbit  reentry 
readiness  procedures  and  system 
checks,  and  remain  in  place  to  cover 
claims  resulting  bom  an  errant  or 
aborted  reentry. 

Under  part  440  requirements,  for 
orbital  launches,  launch  insurance  must 
remain  in  efiiect  until  the  later  of  30 
days  following  payload  separation  or 
ignition  of  the  vehicle.  14  CFR 
440.11(a).  As  a  practical  matter, 
therefore,  to  the  extent  a  reentry 
anomaly  is  proximately  caused  by  a 
licensed  launch,  insurance  would  exist 
under  part  440  to  cover  its 
consequences.  However,  reentry 
anomalies  may  occur  wholly 
independent  of  a  launch,  as  previously 
illustrated  in  examples.  A  reentry 
anomaly  could  occur  after  a  nominal 
launch  and,  absent  a  causal  relationship 
to  the  launch,  may  not  be  covered  by  .. 
laimch  insurance  unless  reentry  risks 
are  also  specifically  included  in  the 
policy.  Also,  some  reentry  activities 
may  be  planned  to  take  place  long  after 
a  launch  has  been  concluded,  as  was  the 
case  for  the  COMET/METEOR  Program. 
In  such  cases,  insurance  must  be 
available  to  respond  to  reentry-related 
claims  that  are  wholly  distinct  from 
launch-related  events. 

The  FAA  proposes  to  require  that 
reentry  insurance  remain  in  place  for  a 
period  of  30  days  following  initiation  of 
reentry  flight,  with  a  caveat.  A  reentry 
may  be  aborted,  leaving  a  vehicle 
remaining  on  orbit  where  it  could  pose 
risk  to  other  space  objects  or  reenter  at 
some  future  time.  A  reentry  vehicle  that 
remains  on  orbit  as  a  result  of  an 
aborted  reentry  may  enter  Earth 
atmosphere  due  to  forces  of  natural 
orbital  decay  and  cause  harm  on  the . 
surface  of  the  Earth.  It  is  difficult  to 
predict,  as.a  general  matter,  when  such 
a  "natural  reentry"  will  occur,  and  in 
any  event,  it  is  possible  that  the  vehicle 
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would  bum  up  when  it  enters  Earth 
atmosphere  due  to  atmospheric  drag 
effects  or  risk  mitigation  measures 
imposed  as  a  condition  of  a  reentry 
license. 

However,  reentry  vehicles  would  be 
designed  to  withstand  the  rigors  of 
reentry,  at  least  imder  nominal 
circumstances,  and  therefore  the  FAA 
does  not  equate  the  risks  associated 
with  random  reentry  of  a  reentry  vehicle 
with  those  associated  with  an 
expendable  laimch  vehicle  upper  stage 
that  enters  Earth  atmosphere.  In  the 
latter  case,  it  is  probable  that  the  vehicle 
stage  would  bum  up,  althoiigh  an 
exceptional  case  may  occw,  such  as  the 
fuel  tank  of  a  Delta  II  vehicle  that 
entered  Earth  atmosphere  through 
orbital  decay  several  years  ago  and 
landed  substantially  intact.  Risks  of 
intact  reentry  presented  by  a  random 
reentry  of  a  reentry  vehicle  would  be 
assessed  by  the  FAA  as  part  of  the  risk 
assessment  performed  to  determine 
whether  a  reentry  mission  may  be 
licensed.  As  a  result  of  that  assessment, 
the  FAA  believes  it  would  be  able  to 
determine  the  point  in  time  at  which 
reentry  risks  are  sufficiently  small  such 
that  financial  responsibility 
requirements  would  no  longer  be    ' 
necessary.  Accordingly,  the  FAA 
proposes  to  assess  duration  of  insurance 
requirements  for  abort  to  orbit  situations 
through  a  risk-based  assessment  that 
indicates  when  demonstrable  risk  from 
a  random  reentry  is  no  longer  of 
sufficient  consequence  as  to  require 
insurance  coverage.  A  similar  approach 
is  used  under  14  CFR  440.11(a)(3)  in 
establishing  duration  of  insiuance  for 
suborbital  launches.  As  is  true  for 
launch,  indemnification  would  be 
available  from  the  first  dollar  of  loss 
when  insurance  is  no  longer  required, 
^^uniming  other  eligibility  requirements 
are  satisfied,  llierefore,  imlike  part  440 
requirements  for  orbital  launches,  the 
agency  is  not  proposing  a  finite  duration 
of  insurance  measiued  from  a  plaimed 
event,  whether  or  not  that  event  occivs 
nominally  or  non-nominally. 

The  FAA  believes  that  its  proposed 
approach  is  particularly  pmdent  and 
necessary  to  cover  the  government's 
liability  under  the  CXiter  Space  Treaties, 
particularly  ^e  Liability  Convention. 
Under  the  Liability  Convention,  the 
Government  remains  strictly  liable  for 
damage  on  the  ground  caused  by  its 
space  object  when  it  is  a  laimching 
stflto 

Uiider  proposed  §  450.11(b).  the  FAA 
continues  its  current  practice  of 
prohibiting  changes  in  insurance 
coverage,  includhig  cancellation, 
without  30  days  notice  to  the  FAA  and 
approval  by  the  agency.  The  FAA 


understands  that  insiuers  retain  certain 
rights  of  cancellation  in  their  policies; 
however,  insurance  may  not  be 
cancelled  once  licensed  activities  have 
commenced  until  the  required  duration 
of  insurance  has  expired.  This 
reqiiirement  is  particularly  important 
where  an  on  orbit  abort  occurs  and 
insurance  would  be  required  to  remain 
in  effect  for  a  significant  length  of  time. 

Comments  are  requested  on  the  FAA's 
proposed  approach  to  ensuring  financial 
responsibility  for  foreseeable  reentry 
risks. 

Section  450.13 — Standard  Conditions  of 
Insumnce  Coverage 

The  FAA  is  proposing  that  insurance 
poUcies  satisfy  the  same  terms  and 
conditions  for  reentry  as  apply  to 
insurance  policies  obtained  in 
conformance  with  part  440 
requirements.  The  interested  public  is 
referred  to  the  NPRM  on  Financial 
Responsibility  Requirements  for 
Licensed  Laimch  Activities  and  the  part 
440  Final  Rule  for  a  detailed 
explanation  of  proposed  terms.  (See  61 
FR  at  39009-10  and  63  FR  at  45614, 
respectively.) 

Section  450.13(a)(2),  as  proposed, 
would  continue  the  current  practice  of 
requiring  that  policy  limits  apply  on  a 
per  occurrence  basis. '°  This  requirement 
has  not  been  controversial  nor  has  it 
presented  difficulties  in  terms  of 
industry  ability  to  comply,  to  the 
agency's  knowledge.  As  a  practical 
matter,  an  accident  that  causes 
substantial  liability  or  government 
property  damage  during  preparatory 
operations  at  a  laimch  site  is  probably 
one  that  also  causes  extensive  damage  to 
the  launch  vehicle,  thereby  terminating 
that  particular  laimch.  An  accident  that 
causes  substantial  liability  or 
government  property  damage  during 
flight  of  the  vehicle  is  also  one  that 
terminates  the  launch.  Accordingly, 
requiring  coverage  for  the  aggregate  of 
claims  on  a  per  occurrence  basis  has  not 
strained  insurance  capacity  or  raised 
concems  among  underwriters. 

At  the  October  1998  meeting  of  the 
Risk  Management  Working  Group 
(RMWG)  of  the  FAA's  Commercial 
Space  Transportation  Advisory 
Committee  or  COMSTAC,  one  insurance 
broker  noted  that  RLV  missions  present 
imderwriting  difficulties  that  do  not 
exist  in  underwriting  ELV  risks.  Unlike 
ELV  missions,  RLVs  present 


'"Financial  responsibility  requirements  fisr 
licensed  launch  activities  provide  that  insurance 
policy  limits  must  apply  separately  to  each 
occurrence,  and  that  for  each  occurrence,  policy 
limits  must  apply  to  the  total  of  claims  arising  out 
of  the  licensed  activity  in  connection  with  any 
particular  launch.  14  CFR  440.13(a)(2). 


opportunities  for  multiple  occurrences 
during  a  single  mission,  even  if  one  or 
more  flight  phases  are  accomplished 
successhilly.  For  example,  Kistler 
Aerospace  Corporation  utilizes  a  two- 
stage  launch  technology.  The  first  stage 
separates  and  is  intended  to  return  to 
the  launch  site,  while  the  second  stage 
continues  to  oibit,  enters  Earth  orbit, 
and  approximately  24  hours  later 
returns  to  a  reentry  site  on  Earth.  A 
covered  occurrence  could  take  place  as 
a  result  of  return  of  the  first  stage  to  the 
launch  site,  anomalous  payload 
deployment  by  the  Kistler  vehicle,  and 
upon  final  reentry  to  the  designated 
reentry  site.  Thus,  a  combination  of 
occurrences  could  result  in  claims  in 
excess  of  the  aggregate  limits  of  the 
policy,  assuming  a  single  policy 
covering  launch  and  reentry  is  obtained 
for  the  entire  mission.  According  to  the 
broker,  underwriters  have  expressed 
unwillingness  to  insure  the  uncapped 
liability  which  could  result  from 
requiring  coverage  on  a  per  occiurence 
basis. 

The  FAA  proposes  to  separate  laimch 
from  reentry  risk  in  prescribing 
financial  responsibility  for  a  single  RLV 
mission.  Doing  so  may  have  the  added 
benefit  of  limiting  the  combination  of 
occurrences  that  may  take  place  during 
a  particular  flight  phase  and  the  amount 
of  financial  responsibility  required  to 
cover  all  such  occurrences.  MPL 
methodology  would  take  into  account 
the  probability  of  multiple  occurrences 
during  a  single  flight  phase  and  would 
reflect  the  aggregate  value  of  losses  that 
may  result  during  each  phase  if  multiple 
events  are  found  to  be  sufficiently 
probable.  Another  possible  approach  to 
RLV  mission  financial  responsibility 
may  lead  the  FAA  to  aggregate  its  MPL 
determinations  for  each  flight  phase  into 
an  aggregate  value  that  must  be  insured 
for  the  duration  of  an  RLV  mission, 
thereby  capping  liability  limits  of 
insurance,  dbeit  at  a  potentially  high 
level  (although  it  cannot  exceed  $500 
million  or  the  amount  available  on  the 
world  market  at  reasonable  rates  for 
launch  and  for  reentry).  The  FAA  seeks 
public  comment  on  possible  solutions 
that  would  ensure  adequate  coverage  is 
provided  while  not  depleting  insurance 
market  capacity.  In  commenting  on  this 
issue,  the  public  is  reminded  that  under 
the  statute,  the  RLV  industry  is  expected 
to  cover  launch  risk  up  to  the  maximum 
allowable  MPL,  as  well  as  reentry  risk 
up  to  the  same  amount.  The  FAA's 
proposed  mission  approach  to  licensing 
RLVs  is  not  intended  to  increase 
financial  risk  to  the  government. 

Consistent  with  part  440 
requirements,  proposed  §  450.13(a)(5) 
would  requite  that  exclusions  from 
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coverage  be  specified  in  insiirance 
certificates  submitted  to  the  FAA  as 
evidence  of  compliance  with  financial 
responsibility.  Claims  resulting  from 
excluded  risks  that  are  "usual"  are 
eligible  for  indemnification  imder  the 
terms  of  49  U.S.C.  70113  from  the  first 
dollar  of  loss,  under  procedures  set  forth 
in  proposed  §450.19.  Accordingly,  the 
FAA  requests  information,  in  advance  of 
the  first  licensed  reentry,  concerning  the 
kinds  of  risks  for  which  insurance  is  not 
commercially  available  at  reasonable 
rates.  A  complete  discussion  of  "usual" 
exclmions  and  the  FAA's  approach  to 
addressing  such  exclusions  is  foimd  in 
the  part  440  Final  Rule  at  63  FR  45617. 

Section  450.13(a)(8)  appears  different 
from  its  companion  reqxiirement  for 
licensed  laimch  activities,  14  CFR 
440.13(a)(8).  It  addresses  certain 
qualifications  of  insiu^rs  under  these 
requirements. 

Following  issuance  of  final  rules 
governing  financial  responsibility  for 
licensed  laimch  activities,  the  agency 
learned  that  a  great  many  insurers 
involved  in  insiuing  aviation  and 
aerospace  risks  are  not  licensed  to  do 
business  in  any  State,  territory, 
possession  of  the  United  States,  or  the 
District  of  Columbia,  as  stipulated  in 
$  440.13(a)(8).  The  reason  for  this 
requirement  is  to  assure  that  additional 
insureds  imder  a  policy  can  enforce 
legal  rights  against  the  insurer  within 
the  United  States.  It  is  not  intended  as 
a  protectionist  device  to  restrict  or 
impede  access  to  overseas  insurance 
markets.  The  FAA  has  issued  an 
Advisory  Circular,  AC  No.  440-01, 
indicating  that  a  ficensee  is  in 
comphance  with  §  440.13(aK8)  as  long 
as  each  policy  of  insurance  contains  a 
service  of  suit  clause  in  which  the 
insurer  agrees  to  submit  to  the 
jurisdiction  of  a  court  of  competent 
jurisdiction  within  the  United  States 
and  designates  an  authorized  agent 
within  the  United  States  for  service  of 
legal  process  on  the  insurer.  The  FAA 
imderstands  that  given  the  terms  of  the 
Advisory  Circular  licensees  are  able  to 
comply  without  difficiilty  with  the 
terms  of  §  440.13(a)(8).  Accordingly,  the 
FAA  will  accept  as  compliant  with 
$  450.13(a)(8)  insurance  policies  that 
contain  a  service  of  suit  clause  and 
designation  of  agent  provision  and  this 
is  expressly  set  forth  in  the  proposed 
requirement  in  lieu  of  an  advisory 
circular. 

Section  450.15 — Demonstration  of 
Compliance 

Under  proposed  §  450.15,  a  reentry 
licensee  would  be  required  to 
demonstrate  comphance  with  part  450 
financial  responsibility  and  allocation  of 


risk  requirements  in  a  manner 
comparable  to  that  currently  required  of 
launch  licensees  under  part  440. 

Reentry  proposals  presented  to  the 
FAA  as  part  of  pre-appUcation 
consiiltations  include  RLVs  designed  to 
reenter  after  a  brief  stay  on  orbit. 
Accordingly,  evidence  of  reentry 
insurance  must  be  submitted  to  and 
reviewed  by  the  FAA  in  advance  of  the 
hcensed  launch  that  will  place  the 
vehicle  in  space.  For  this  reason,  the 
FAA  proposes  to  require  satisfiaction  of 
financial  responsibility  requirements 
imder  part  450  at  the  same  time 
financial  responsibihty  for  laimch  is 
demonstrated.  Timefi^es  for 
submission  of  proof  of  insurance  and 
the  required  reciprocal  waiver  of  claims 
and  assumption  of  responsibility 
agreement  imder  §  450.15  would 
therefore  be  the  same  as  for  licensed 
launches  and  would  consist  of  the  same 
elements.  These  include  a  licensee's 
certification  of  comphance  with 
appUcable  Ucense  orders,  filing  of 
insurance  certificates  or  other  evidence 
of  financial  responsibility,  certification 
that  exclusions  from  coverage  are  usual 
and  that  insurance  covering  the 
excluded  risks  is  not  commercially 
available  at  reasonable  rates,  submission 
of  the  reciprocal  waiver  of  claims 
agreement  in  accordance  with  §  450.17, 
and  an  opinion  of  the  Ucensee's 
insurance  broker  that  insurance 
obtained  on  behalf  of  the  hcensee 
compUes  with  appUcable  requirements. 

Section  450.17 — Reciprocal  Waiver  of 
Claims  Requirements  and  Appendix  B 

The  Commercial  Space  Act  of  1998 
extends  to  reentry  Ucensees  and 
participants  in  reentry  activities 
requirements  for  entering  into  reciprocal 
waivers  of  claims  comparable  to  those 
imposed  on  launch  hcensees  and 
participants  in  launch  activities.  The 
scope  of  required  waivers  for  licensed 
launch  activities  and  the  responsibiUties 
assumed  by  each  signatory  to  a 
reciprocal  waiver  agreement  are 
explained  at  length  in  the  part  440  Final 
Rule  (63  FR  45592,  Aug.  26, 1998)  and 
the  FAA's  detailed  rationale  need  not  be 
repeated  in  this  document. 

In  summary,  each  participant  in 
Ucensed  launch  or  reentry  activities  is 
directed  to  enter  into  a  mutual  or 
reciprocal  waiver  of  claims  whereby 
each  party  agrees  to  waive  claims  it  may 
have  against  the  other  participants  for 
property  damage  or  loss  it  may  sustain 
and  agrees  to  be  responsible  for  property 
damage  or  loss  it  sustains  as  a  rMult  of 
Ucensed  activities.  Each  participant  is 
therefore  foreclosed,  or  estopped,  frxmi 
asserting  claims  for  property  damage  or 
loss  against  the  other  participants,  and 


each  Is  relieved  of  the  threat  and  cost  of 
inter-party  litigation.  When  the 
government  is  involved  in  licensed 
activities,  however,  its  waiver  of  claims 
is  Umited  to  amounts  in  excess  of 
insurance  required  to  cover  claims  for 
damage  or  loss  to  government  property. 
Each  participant  in  licensed  activities 
further  agrees  to  be  responsible  for 
personal  injury,  property  damage  or  loss 
sustained  by  its  own  employees  as  a 
result  of  Ucensed  activities.  The  final 
rules  issued  by  the  FAA  under  part  440 
clarify  that,  except  for  U.S.  Government 
participants  including  government 
contractors  and  subcontractors,  the 
obUgation  of  each  participant  in 
Ucensed  activities  to  assume 
responsibiUty  for  such  losses  is  a 
contractual  obligation  to  indemnify  and 
hold  harmless  the  other  participants  in 
the  event  of  losses  sustained  by  one's 
own  employee.  The  reciprocal  waiver  of 
claims  agreement  presented  in  14  CFR 
part  440.  appendix  B,  reflects  this 
contractual  undertaking.  Therefore, 
claims  of  employees  of  the  various 
participants  in  Ucensed  activities,  other 
than  those  of  Government  persoimel  as 
defined  in  the  regulations  fall  outside 
the  scope  of  UabiUty  insurance  coverage 
required  under  the  statute  and  are  not 
eligible  for  indemnification  as  third 
party  claims.  Government  personnel  are 
treated  differently,  as  explained  in  the 
part  440  rulemaking,  because  of 
limitations  on  the  Qsvemment's  abiUty 
to  accept  an  unfunded  contingent 
UabiUty,  and  therefore  claims  of 
Government  personnel  are  handled  as 
third  party  claims  to  which  a  Ucensee's 
liabiUty  poUcy  must  respond. 

The  FAA  wiU  require  a  reciprocal 
waiver  of  claims  agreement  resembling 
that  presented  in  14  CFR  part  440, 
appendix  B,  which  attempts  to  fashion 
a  single  agreement  covering  all 
participants  in  related  launch  and 
reentry  operations.  Although  the 
prop<Med  part  focuses  upon  Ucensed 
reentry  activities,  the  FAA  anticipates 
that  most  Ucensed  reentry  activi^  wiU 
involve  reentry  vehicles  that  are  RLVs 
and  has  attempted  to  design  a  reciprocal 
waiver  of  claims  agreement  that 
accommodates  boUi  RLVs  and  other 
reentries.  Participants  in  a  Ucensed 
reentry  may  suffer  damage  or  loss  and 
their  employees  may  sufibr  losses 
through  their  involvement  in  the 
Ucensed  launch  campaign  required  to 
place  a  reentry  vehicle  or  payload  in 
Earth  orbit  or  outer  space  and  air  such 
participants  would  be  included  in  the 
reciprocal  waiver  scheme  to  accompUsh 
its  intended  objective  of  limiting  the 
risk  of  intor-party  Utigadon.  Where  a 
Ucensed  reentry  is  intended  to  occur 
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sufficiently  independently  of  the  launch 
that  placed  the  reentry  vehicle  in  space, 
it  may  be  possible  to  separate  launch 
participants  from  reentry  participants, 
and  the  PAA  would  address  those 
situations  on  a  case-by-case  basis.  For 
the  near-term,  the  agency  is  proposing 
to  utilize  a  form  of  agreement  that 
encompasses  both  launch  and  reentry 
participants.  The  form  of  agreement 
proposed  in  part  450  reflects  the 
agency's  approach  by  referring  to 
"licensed  activities"  and  incorporating 
the  broad  definitions  of  "customer"  and 
"contractors  and  subcontractors" 
provided  in  the  proposed  regulations. 
Where  the  identity  of  the  customer  for 
a  licensed  reentry  is  different  from  that 
for  a  launch  of  an  RLV  associated  with 
the  conduct  of  a  reentry,  both  customers 
must  sign  the  reciprocal  waiver  of 
claims  agreement. 

The  reciprocal  waiver  of  claims 
agreement  is  intended  to  be  broadly 
construed  and  cover  claims  regardless  of 
feult.  but  does  not  replace  contractual 
rights  and  remedies  negotiated  by  the 
parties  in  good  faith  and  for 
consideration,  such  as  reflight 
guarantees  or  replacement  missions.  In 
the  part  440  Final  Rule,  the  FAA 
indicated  that  only  claims  resulting 
from  willful  misconduct  are  necessarily 
removed  from  the  reciprocal  waiver  and 
declined  to  remove  gross  negligence 
from  the  statutory  waiver  scheme  as  a 
matter  of  regulation.  Since  issuance  of 
the  part  440  Final  Rule,  however,  the 
FAA  has  learned  of  reluctance  among 
contractors,  subcontractors  and 
customers  to  include  a  waiver  of  gross 
negligence  leaving  participants  in 
licensed  laimches  to  negotiate  coverage 
for  gross  negligence-based  claims  to 
resolve  any  remaining  ambiguity  and  to 
avoid  litigation.  Rather  than  facilitate 
the  prospect  of  future  litigation,  the 
FAA  now  intends  to  foreclose  that 
possibility  by  continuing  to  employ  a 
no-fault,  no  subrogation  waiver  of 
claims  agreement  comparable  to  that 
utilized  for  licensed  laimches.  In  doing 
so,  the  agency  affirmatively  states  that 
claims  for  gross  negligence  are  intended 
to  be  comprehended  by  the  reciprocal 
waiver  of  claims  agreement  in  order  to 
iiilfill  its  statutory  intent  and  purpose. 
The  only  exception  is  willful 
misconduct  by  a  participant.  The  FAA 
believes  that  with  the  sole  exception  of 
mllful  misconduct,  all  fault-based 
claims,  including  gross  negligence,  must 
be  waived  in  order  to  satisfactorily 
fulfill  the  intent  of  Congress  in 
.  legislating  a  comprehensive  reciprocal 
waiver  scheme  and  foreclose  erosion  of 
its  effectiveness  throu^  allegations  of 
gross  negligence. 


A  second  concern  has  also  come  to 
the  FAA's  attention  since  issuance  of 
the  part  440  Final  Rule.  As  a  matter  of 
convenience  and  to  relieve  regulatory 
burdens,  the  FAA  implements  statutory 
reciprocal  waiver  requirements  by 
executing  an  agreement  with  the 
licensee  and  its  customer  and  requiring 
that  each  of  them  pass  on,  or  flow  down, 
to  their  contractors  and  subcontractors 
responsibilities  that  must  be  accepted 
under  the  terms  of  the  agreement.  The 
FAA  has  learned  that  customers  and 
contractors  of  laimch  participants  have 
been  reluctant  to  comply  with  flow 
down  requirements  of  the  reciprocal 
waiver  of  claims  agreement.  Although 
the  form  of  agreement  utilized  by  the 
FAA  provides  relief,  through  an 
indemnification  provision,  to  a 
participant  that  suffers  liability  as  a 
result  of  the  failure  of  a  signatory  to 
implement  the  agreement  properly,  the 
FAA  reminds  participants  that  such 
relief  measures  are  not  intended  to  be 
used  as  an  option  in  lieu  of  compUance 
with  agreement  requirements. 
Participants  in  licensed  launch  and 
reentry  activities  are  directed  by  49 
U.S.C.  70112(b)  to  enter  into  such  an 
agreement  with  the  government  and 
with  each  other.  The  FAA  has  qualified 
the  requirement  by  noting  that  "(o)nly 
those  participants  who  have  their 
personnel  or  property  involved  in 
licensed  laimch  (or  reentry)  activities, 
and  who  may  make  claims  against  other 
participants  as  a  result  of  loss  or  damage 
sustained  by  their  personnel  or  (to  their) 
property  in  the  event  of  an  accident, 
should  be  expected  to  enter  into 
reciprocal  waivers  of  claims."  61  FR  at 
39012.  For  such  entities,  participation  is 
not  intended  to  be  elective.  Failure  to 
comply  may  subject  a  participant  in 
licensed  launch  or  reentry  activities  to 
enforcement  proceedings  by  the  FAA. 

Section  450.19 — United  States  Payment 
of  Excess  Third-Party  Uability  Claims 

Proposed  §  450.19  would  set  forth  in 
a  regulation  the  commitment  of  the  U.S. 
Government  and  the  procedures  by 
which  it  accepts  responsibility  for 
satisfying  successful  third  party  claims 
against  reentry  and  associated  launch 
participants  to  the  extent  claims  are 
covered  claims  and  exceed  required 
insurance  up  to  $1.5  bilhon  (as  adjusted 
for  post- January  1. 1989  inflation)  above 
that  amount,  absent  willful  misconduct 
by  the  party  on  whose  behalf  payment 
of  the  third-party  claim  is  sought. 

Following  expiration  of  the  policy 
period  required  under  the  regulations, 
or  if  coverage  is  not  available  because  of 
a  "usual"  exclusion,  the  Government 
undertakes  responsibility  for  third-party 
claims  bam  the  first  dollar  of  loss,  as 


long  as  the  claim  is  eligible  for 
indemnification.  According  to  House 
Science  Committee  report  language,  a 
clear  causal  nexus  must  exist  between 
the  licensed  activity  and  the  claim  to 
give  rise  to  the  government's 
obligations.  Absent  this  causal  nexus, 
the  legally  liable  party  would  be  fully 
responsible  for  satisfying  claims  and,  in 
the  event  of  Government  liability  under 
a  treaty  obligation,  the  Government 
could  pursue  contribution  from  the 
responsible  party.  As  previously  noted, 
the  interested  pubUc  may  refer  to  the 
part  440  Final  Rule  (63  FR  45592,  Aug. 
26, 1998)  for  a  discussion  of  the  FAA's 
approach  to  "usual"  exclusions. 

Paperwork  Reduction  Act 

This  proposal  contains  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d)),  the  Department  of 
'Transportation  has  submitted  the 
information  collection  requirements 
associated  with  this  proposal  to  the 
Office  of  Management  and  Budget  for  its 
review. 

Title:  Financial  Requirements  for 
Licensed  Reentry  Activities. 

The  FAA  is  proposing  to  establish 
financial  responsibility  requirements 
covering  risks  associated  with  the 
licensed  reentry  of  a  reentry  vehicle. 
The  FAA  would  determine,  on  an 
individual  basis,  the  amount  of  required 
insurance  or  other  form  of  financial 
responsibility  after  examining  the  risks 
associated  with  a  particular  reentry 
vehicle,  its  operational  capabilities  and 
designated  reentry  site.  This  proposal 
provides  general  rules  for  demonstrating 
compliance  with  insurance 
requirements  and  implementing 
statutory-based  Government/industry 
risk  sharing  provisions  in  a  manner 
comparable  to  that  currenUy  utilized  for 
commercial  launches. 

The  required  information  will  aid  the 
FAA  in  establishing  financial 
responsibility  requirements  covering 
risks  associated  with  the  licensed 
reentry  of  a  reentry  vehicle.  The 
information  to  be  collected  supports 
FAA  determining  the  amount  of 
required  liability  insurance  for  a  reentry 
operator  after  examining  the  risks 
associated  with  an  reentry  vehicle,  its 
operational  capabilities,  and  its 
designated  reentry  site.  Data  collected 
for  the  reentry  case  closely  parallel 
information  associated  with  financial 
responsibilities  for  licensed  launch 
activities.  The  frequency  of  required 
submissions,  therefore,  will  depend 
upon  the  number  of  prospective  reentry 
vehicle  operators  autiiorized  to  conduct 
licensed  reentry  operations. 
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The  Respondents  are  all  licensees 
authorized  to  conduct  licensed  reentry 
activities.  ESTIMATED  AVERAGE 
ANNUAL  BURDEN  1566. 

The  agency  is  soliciting  comments  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden;  (3)  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  resfKind,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
(for  example,  permitting  electronic 
submission  of  responses). 

bdividuals  and  organizations  may 
submit  comments  on  the  information 
collection  requirements  by  December  6, 
1990.  and  should  direct  them  to  the 
address  listed  in  the  ADDRESSES  section 
ofthisdociunent. 

According  to  the  regulations 
implementing  the  Paperwork  Reduction 
Act  of  1995  (5  CFR  1320.8(b)(2)(vi)),  an 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  controi  nimiber  for 
this  information  collection  will  be 
published  in  the  Federal  Register  after 
it  is  approved  by  the  Office  of 
Management  and  Budget. 

Regulatory  Evaluation  Summary 

Proposed  and  final  rule  changes  to 
Federal  regulations  must  undergo 
several  economic  analyses.  First, 
Executive  Order  12866  directs  that  each 
Federal  agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980,  as  amended  in  May  1996. 
requires  agencies  to  analyze  the 
economic  efiiact  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  international 
trade. 

In  conducting  these  analyses,  the  FAA 
has  determined  that  the  proposed  rule 
would  generate  benefits  that  justify  its 
costs  and  is  "a  non-significant 
regulatory  action"  as  defined  in  the 
Executive  Order  and  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures.  The  proposed  rule  is  not  a 
significant  action  because  of  public 


interest  nor  on  the  basis  of  economic 
impacts.  The  proposed  rule  is  not 
expected  to  have  a  significant  impact  on 
a  substantial  number  of  small  entities 
and  would  not  constitute  a  barrier  to 
international  trade.  In  addition,  this 
proposed  rule  does  not  contain  Federal 
intergovernmental  or  private  sector 
mandates.  Therefore,  the  requirements 
of  Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  do  not  apply.  These 
analyses,  available  in  the  docket,  are 
summarized  below. 

Baseline  for  Analysis 

For  the  purpose  of  this  evaluation,  the 
baseline  is  denned  as  industry  practice 
that  existed  prior  to  the  Commercial 
Space  Act  of  October  1998  (CSA).  The 
CSA  authorizes  the  Secretary  of  the  U.S. 
Department  of  Transportation  lo  require 
reentry  licensees  to  meet  financial 
responsibility  requirements,  generally 
satisfied  by  acquiring  liability  insurance 
to  cover  those  risks  imposed  by  their 
intended  reentry  activities.  Such 
requirements  would  be  implemented  in 
the  form  of  this  proposed  rule.  The 
.baseUne  should  represent  routine 
industry  practice  in  the  absence  of  any 
proposed  rulemaking  reqiiirements  by 
FAA  and  prior  to  statutory  authority 
received  from  Congress. 

Costs 

Reentry  commercial  space  operatore 
are  likely  to  also  be  launch  activity 
operatora,  given  that  RLVs  will,  for  the 
foreseeable  future,  constitute  the  bulk  of 
reentry  vehicle  activity.  Since  reentry 
operatora  would  repeat  much  of  the 
compliance  process  for  the  recently 
released  final  rule  for  launch  financial 
responsibility,  cost-saving  knowledge 
will  be  gained  that  would  be  helpful  in 
meeting  similar  proposed  requirements 
for  reentry  financial  responsibility.  Even 
though  reentry  activities  take  place  at 
different  times  than  launch  activities, 
still  the  personnel  involved  in  both 
activities  are  expected  to  have  acquired 
a  high  level  of  proficiency  and  cost- 
saving  practices.  The  potential  cost  of 
the  proposed  reentry  financial 
responsibility  requirements  are 
expected  to  be  lower  than  they 
otherwise  would  be.  as  the  result  of 
knowledge  gained  from  launch  activities 
by  such  operatora. 

The  proposed  rule  should  result  in  a 
stronger,  more  stable,  commercial  space 
transportation  industry  by  formalizing 
the  statute  from  the  CSA  into  regulation. 
Limiting  risk  based  on  maximum 
probable  loss  (MPL)  should  result  in 
greater  certainty  of  the  potential  liability 
costs  (and  resulting  lower  business  risk) 
to  commercial  space  transportation 
firms.  The  Federal  Aviation 


Administration  defines  MPL  as  the  tool 
that  establishes  the  dollar  value  of  the 
maximiun  magnitude  of  loss  among 
probable  accidental  events  causing 
casualties  or  property  damage;  the 
accidental  event  in  question  must  be 
sufficiently  probable  to  warrant 
financial  responsibility  protection. 

The  proposed  rule  would  potentially 
impose  costs  on  U.S.  commercial  space 
reentry  operatora  and  the  U.S. 
government  as  the  result  of  these  two 
requirements. 

•  Insurance  Requirements  for  Licensed 
Reentry  Activities.  In  accordance  with  the 
Statute,  the  proposed  rule  would  require  U.S. 
licensed  reentry  conunercial  space  operators 
to  acquire  insurance  to  cover  possible 
damage  or  loss  of  Government  property.  The 
licensee  would  also  be  required  to  obtain 
insurance  to  cover  possible  liability  to 
participants  in  reentry  activities  in  the  event 
of  death,  injury,  damage  or  loss  to  third 
parties  (including  Government  personnel). 
These  requirements  also  include  the  duration 
of  insurance. 

•  Provisions  Requiring  Private  Party 
Participants  in  Licensed  Activities  To  Waive 
Claims  Against  One  Another.  The  proposed 
rule  would  require  that  potentially  impacted 
operators  enter  into  cross-waiver  agreements 
with  each  other.  Specifically,  the  private 
parties  in  licensed  activities  sign  waivers  by 
which  the  parties  agree  to  forfeit  the  right  to 
sue  each  ouer  for  damages  or  injuries 
associated  with  the  activities.  The  licensee 
not  only  assumes  responsibiUty  for  its  own 
losses,  but  now  also  assumes  responsibility 
for  claims  of  its  contractors  and 
subcontractors  against  other  private  party 
participants  in  the  event  the  cross-waiver 
requirement  has  not  been  properly  applied  to 
those  parties. 

The  proposed  30-day  duration  of 
insurance  coverage  following  a  planned 
reentry  may  impose  additional  costs  on 
reentry  operatora.  Such  costs  are  not 
expected  to  be  significant  since 

Eotential  30-day  costs  for  reentry  would 
a  nearly  the  same  as  an  existing 
requirement  for  laimch  activity,  and 
reentry  insiuance  coverage  foils  within 
the  typical  period  of  coverage  routinely 
used  by  the  commercial  space  industry. 
The  shifting  of  expected  costs  above 
MPL  of  damage  and  loss  claims  or  of 
injury  claims  from  the  licensees  to  the 
Government  would  also  aid  the 
commercial  space  transportation 
industry.  The  shifting  of  these  costs 
onto  the  Govenunent  would  relieve  the 
licensees  of  the  need  to  insure  for  these 
claims  and  would  also  demonstrate  U.S. 
government  support  for  the  commercial 
space  transportation  industry.  The 
cross-waiver  provisions  of  the  proposed 
rule  should  lower  any  costs  of  litigation 
among  private  party  participants  in 
licensed  activities.  The  proposed 
requirement  for  cross-waivera  limits  the 
liu  of  liability  to  othera  in  licensed 
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activities  and  results  in  a  more  certain 
business  environment  (or  lower 
business  risk]  for  all  involved  parties. 

The  FAA  estimates  that  the  proposed 
rule  would  result  in  the  reallocation  of 
expected  liability  insurance  costs  firom 
licensees  to  the  Federal  government  of 
about  $4,200  ($3,700,  discounted)  over 
a  five-year  period.  This  estimate  is 
based  in  part  upon  work  by  Princeton 
Synergetics  Inc.  (PSI),  under  contract 
with  the  FAA,  which  analyzed  the 
consequences  of  the  U.S.  government's 
assiunption  of  risk  exposure  of  up  to 
$1.5  billion  (subject  to  adjustment  for 
inflation  after  January  1, 1989)  for  third- 
party  claims.  The  additional 
administrative  (or  paperwork  cost)  to 
the  Federal  government  associated  with 
FAA's  responsibilities  imder  the 
proposed  rule  is  estimated  at  $7,600 
($5,800,  discounted)  over  five  years. 
Thus,  the  total  cost  to  the  FAA  would 
be  about  $11,800  ($4,200-t-$7,600)  over 
the  next  5  years,  as  the  result  of  the 
proposed  rule.  This  cost  estimate 
represents  the  amoimt  that  would  be 
incurred  by  the  FAA  for  financial 
responsibility  aspects  of  the  licensing 
process  (which  take  into  account  those 
proposed  provisions  to  protect  private 
party  participants  against  claims  by 
third  parties  and  provisions  of  cross- 
waivers). 

Benefits 

The  primary  benefit  of  the  proposed 
rule  is  that  it  would  support  and 
promote  U.S.  commercial  space  reentry 
activity  within  the  United  States  and  by 
U.S.  firms.  It  is  clearly  in  the  interest  of 
the  United  States  to  remain  in  a 
worldwide  position  of  leadership  in 
commercial  space  flight.  Specifically, 
the  proposed  rule  would  ensure  that  the 
United  States  reentry  operators  are  not 
subject  to  a  competitive  trade 
disadvantage  by  their  rivals  abroad  as  a 
result  of  their  inability  to  acquire 
adequate  liability  insiu-ance  to  cover 
risks  associated  with  their  intended 
reentry  activities. 

This  proposed  rule  would  also 
generate  oUier  potential  qualitative 
benefits  in  two  forms.  First,  in  terms  of 
third  parties,  this  proposed  rule  would 
provide  added  assurance  that  any 
damages  to  property  or  casualty  losses 
(e.g.,  fotalities  or  serious  injuries) 
resulting  from  reentry  activities  would 
be  adequately  covered  either  by 
commercial  Uability  insurance 
purchased  by  reentry  operators  or  by  the 
U.S.  government.  This  potential  benefit 
would  be  generated  by  the  proposed 
requirement  that  all  reentry  operators 
have  liability  insurance  coverage  up  to 
the  MPL  amount  for  risks  resulting  from 
their  intended  reentry  activities  and 


statutory  risk  sharing  provisions 
whereby  the  U.S.  government  provides 
indemnification  up  to  $1.5  billion 
(subject  to  adjustment  for  inflation  after 
January  1, 1989)  above  the  required 
insurance  by  this  proposal.  And  last,  the 
proposed  cross-waiver  requirement 
would  also  generate  potential  cost- 
savings  by  likely  mitigating  or 
eliminating  litigation  costs  between 
reentry  participants. 

Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  FlexibiUty  Act  of  1980 
establishes  "as  a  principle  of  regulatory 
issuance  that  agencies  shall  endeavor, 
consistent  with  the  objective  of  the 
proposed  rule  and  of  applicable  statutes, 
to  fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide  range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  (RFA)  as 
described  in  the  Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  1980  Act 
provides  that  the  head  of  the  agency 
may  so  certify  and  an  RFA  is  not 
required.  The  certification  must  include 
a  statement  providing  the  factual  basis 
for  this  determination,  and  the 
reasoning  should  be  clear. 

The  Small  Business  Administration 
has  defined  small  business  entities 
relating  to  space  vehicles  (Standard 
Industrial  Codes  3761,  3764,  and  3769) 
as  entities  comprising  fewer  than  1,000 
employees.  The  FAA  has  been  unable  to 
determine  the  extent  to  which  the 
proposed  rule  would  impact  the  five 
commercial  space  reentiy  entities 
currently  developing  reentry 
technology,  due  to  the  lack  of 
information  for  the  required  cost  of 
insurance,  as  explained  previously  in 
the  cost  section  of  this  evaluation.  The 
proposed  rule  could  impose  additional 
costs  on  potential  small  reentry 
operators  in  the  form  of  higher 
insurance  requirements  (which  often 
result  in  higher  premiums),  as  the  result 


of  the  proposed  requirement  to  cover 
MPL  for  both  third  party  liability  and 
Government  property.  On  the  other 
hand,  the  proposed  requirement  could 
be  partially  offset  or  entirely  offset  by 
the  potential  cost-savings  firom  the 
federal  Government's  statutory  risk 
sharing  indemnification  feature  of  the 
proposed  rule.  This  feature  would  shift 
the  cost  of  insurance  coverage  from  the 
licensee  for  any  liability  beyond  MPL 
after  30  days,  up  to  $1.5  billion  (subject 
to  adjustment  for  inflation  after  January 
1, 1989).  This  cost-savings  is  estimated 
to  be  at  least  $4,200  for  all  of  the 
potentially  affected  operators  over  the  5- 
year  period  (2000-2004).  Still,  with 
some  degree  of  uncertainty,  this 
information  would  suggest  that  the 
potential  cost  of  compliance  for  reentry 
small  operators  might  not  be  significant 

Despite  the  absence  of  quantitative 
cost  information  for  potential  reentry 
licensees  and  pursuant  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  the 
FAA  certifies  with  reasonable  certainty 
that  the  proposed  rule  would  not 
impose  a  significant  economic  impact 
on  a  substantial  nimiber  of  small 
entities.  While  there  maybe  significant 
costs  inciured  by  some  operators,  such 
costs  are  not  expected  to  impact  a 
substantial  number  of  them.  Since  there 
is  no  cost  of  compliance  information 
available  to  derive  a  quantitative  cost 
estimate,  there  is  still  uncertanity  about 
compliance  costs.  Because  of  this 
uncertainty,  the  FAA  solicits  comments 
firom  the  commercial  space  reentry 
operators  as  to  the  net  cost  of 
compliance  with  the  proposed  rule.  The 
FAA  also  solicits  comments  firom 
affected  entities  with  respect  to  this 
finding  and  determination.  All 
comments  must  be  clear  and  well 
documented. 

International  Trade  Impact  Assessment 

The  proposed  rule  contains  revisions 
to  commercial  space  transportation 
licensing  regulations  that  would  not 
constitute  a  barrier  to  international 
trade,  including  the  export  of  domestic 
goods  and  services  out  of  the  United 
States.  As  noted  in  the  benefits  section 
of  this  evaluation,  the  proposed  rule 
would  implement  statutory  provisions 
such  as  measures  aimed  at 
strengthening  the  competitive  position 
of  U.S.  reentry  operators  by  allowing  the 
U.S.  government  to  share  risks  of 
additional  liability  insiuBnce  for  reentry 
activity.  This  practice  is  done  in  other 
countries  aroimd  the  world  for  launch 
operators  who  compete  with  U.S. 
launch  operators.  The  proposed  rule 
would  ensure  that  U.S.  reentry  operators 
would  remain  competitive  with  Uieir 
counterparts  abroad.  For  this  reason,  the 
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proposed  rule  is  not  expected  to  place 
domestic  commercial  space  reentry 
operators  at  a  competitive  trade 
disadvantage  with  respect  to  foreign 
interests  competing  for  similar  business 
in  international  markets.  It  would  also 
not  hinder  the  ability  of  foreign 
commercial  space  rivals  to  compete  in 
the  United  States.  Therefore,  the 
proposed  rule  is  neither  expected  to 
a^ct  trade  opportunities  of  U.S. 
commercial  space  reentry  doing 
business  abroad  nor  woiild  it  adversely 
impact  the  trade  opportvinities  of  foreign 
firms  doing  business  in  the  United 
States.  The  FAA  invites  comments  on 
the  validity  of  this  assertion  and  any 
potential  impacts  related  thereto. 

FedenUam  Implications 

The  regulations  proposed  herein  will 
not  have  a  substantial  direct  effects  on 
the  states,  on  the  relationship  between 
the  national  government  and  the  states, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  proposah 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995,  enacted  as  Public 
Law  104-4  on  Mardi  22, 1995.  requires 
each  Federal  agency,  to  the  extent 
permitted  by  law,  to  prepare  a  written 
assessment  of  the  effects  of  any  Federal 
mandate  upon  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  In  1998  dollars,  this  estimate 
of  $100  million  translates  into  $105 
million  using  the  GDP  implicit  price 
deflators  for  1995  and  1998.  Section 
204(a)  of  the  Act,  Title  2  of  the  United 
States  Code  1534(a),  requires  the 
Federal  agency  to  develop  an 
effectiveness  process  to  permit  timely 
input  by  elected  officers  (or  their 
designees)  of  State,  local,  and  tribal 
governments  on  a  proposed  "significant 
intergovernmental  mandate."  A 
significant  intergovernmental  mandate 
under  the  Act  is  any  provision  in  a 
Federal  agency  regulation  that  would 
impose  an  enforceable  duty  upon  State, 
local,  and  tribal  governments,  in  the 
aggregate,  of  $100  milUon  (adjusted 
annually  for  inflation)  in  any  one  year. 
Section  203  of  the  Act,  Title  2  of  the 
United  States  Code  1533,  which 
supplements  section  204(a),  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  die 


agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  any,  and  for  a 
meaningful  and  timely  opportimity  for 
any  affected  small  governments  to 
provide  input  in  the  development  of 
proposed  rules. 

Based  on  the  evaluation  and  impacts 
reported  herein,  the  proposed  rule  is  not 
expected  to  meet  the  $105  million  i>er 
year  cost  threshold.  Consequently,  it 
would  not  impose  a  significant  cbst  on 
or  uniquely  affiect  smaU  governments. 
Therefore,  the  requirements  of  Title  U  of 
the  Unfunded  Muidates  Reform  Act  of 
1995  do  not  apply  to  the  proposed 
regulation. 

Environmental  Assessment 

FAA  Order  1050.  ID  defines  FAA 
actions  that  may  be  categorically 
excluded  fitim  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  assessment  (EA)  or 
environmental  impact  statement  (EIS). 
In  accordance  with  FAA  Order  1050.1D, 
appendix  4,  paragraph  4(i),  regulatory 
docimients  which  cover  administrative 
or  procedural  requirements  qualify  for  a 
categorical  exclusion. 

Energy  Impact 

The  energy  impact  of  the  rulemaking 
action  has  been  assessed  in  accordance 
with  the  Energy  Policy  and 
Conservation  Act  (EPCA)  and  Public 
Law  94-163.  as  amended  (42  U.S.C. 
6362).  It  has  been  determined  that  it  is 
not  a  major  regulatory  action  under  the 
provisions  of  the  EPCA. 

List  of  Subjects  in  14  CFR  Part  450 

Armed  forces;  Claims:  Federal 
building  and  facilities;  Government 
property;  Indemnity  payments; 
Insurance;  Reporting  and  recordkeeping 
requirements;  Rockets;  Space 
transportation  and  exploration. 

Proposed  Amendments 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  Chapter  III  of  title  14 
of  the  Code  of  Federal  Regulations  in 
one  of  the  following  two  ways: 

1.  Subchapter  C  of  Chapter  m.  Title 
14,  Code  of  Federal  Regulations,  would 
be  amended  by  revising  Part  440  to 
include  the  Financial  Responsibility 
Requirements  for  Licensed  Reentry 
Activities:  or 

2.  Subchapter  C  of  Chapter  m.  Title 
14,  Code  of  Federal  Regtilations.  would 
be  amended  by  adding  a  new  Part  450    - 
to  read  as  follows: 


PART450-FlNANaAL 
RESPONSIBILITY 

Subpart  A— Financial  Responsibility  for 
liamsed  Raentiy  Activities 

450.1    Scope  of  part;  basis. 

450.3    Definitions. 

450.5    General. 

450.7    Determination  of  maximum  probable 

loss. 
450.9    Insurance  requirements  for  licensed 

reentry  activities. 
450.11    Duration  of  coverage;  modifications. 
450.13    Standard  conditions  of  insurance 

coverage. 
450.15    Demonstration  of  compliance. 
450. 1 7    Reciprocal  waiver  of  claims 

requirements. 
450.19    United  States  payment  of  excess 

third-party  liability  claims. 
Appendix  A  to  Part  450 — Information 

Requirements  for  Obtaining  a  Maximum 

Probable  Loss  Determination  for 

Licensed  Reentry  Activities. 
Appendix  B  to  Part  450 — Agreement  for 

Waiver  of  Claims  and  Assumption  of 

Responsibility.  • 
Audunritr.  49  U.S.C.  70101-70121;  49  CFR 
1.47. 

Sulq>art  A  Financial  Responsibility  for 
Licensed  Reentry  Activities 

§460.1    Scop*  of  part;  basis. 

This  part  sets  forth  financial 
responsibility  and  allocation  of  risk 
requirements  applicable  to  commercial 
space  reentry  activities  that  are 
authorized  to  be  conducted  under  a 
license  issued  pursuant  to  this 
subchapter. 

S45a3    Definitions. 

(a)  For  purposes  of  this  part — 

Bodily  injury  means  physical  injury, 
sickness,  disease,  disability,  shock, 
mental  anguish,  or  mental  injury 
sustained  by  any  person,  including 
death. 

Contractors  and  subcontractors  means 
those  entities  that  are  involved  at  any 
tier,  directly  or  indirectly,  in  licensed 
reentry  activities,  and  includes 
suppliers  of  property  and  services,  and 
the  component  manufacturers  of  a 
reentry  vehicle  or  payload.  Contractors 
and  subcontractors  include  those 
entities  as  defined  in  §  440.3(a)(2)  of  this 
chapter  involved  in  licensed  launch 
activities  associated  vn\h  a  particular 
reentry. 

Customer  means: 

(1)  A  person  who  proctires  reentry 
services  from  a  licensee  or  launch 
services  associated  with  a  particular 
reentry; 

(2)  Any  person  to  whom  the  customer 
has  sold,  leased,  assigned,  or  otherwise 
transferred  its  rights  in  the  payload  (or 
any  part  thereof),  to  be  reentered  by  the 
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licensee,  including  a  conditional  sale, 
lease,  assignment,  or  transfer  of  rights. 

(3)  Any  person  who  has  placed 
property  on  board  the  payload  for 
reentry  or  payload  services;  and  any 
person  to  whom  the  customer  has 
transferred  its  rights  to  such  services. 

Federal  range  facility  means  a 
Government-owned  installation  at 
which  launches  or  reentries  take  place. 

Financial  responsibility  means 
statutorily  required  Hnancial  ability  to 
satisfy  liability  as  required  under  49 
U.S.C.  70101-70121. 

Government  personnel  means 
employees  of  the  United  States,  its 
agencies,  and  its  contractors  and 
subcontractors,  involved  in  reentry 
services  for  licensed  reentry  activities  or 
laimch  services  for  licensed  laimch 
activities  associated  with  a  particular 
reentry.  Employees  of  the  United  States 
include  members  of  the  Armed  Forces 
of  the  United  States. 

Hazardous  operations  means 
activities,  processes,  and  procedures 
that,  because  of  the  nature  of  the 
eqiupment,  &cilities,  personnel,  or 
environment  involved  or  function  being 
performed,  may  result  in  bodily  injury 
or  property  damage. 

Liability  means  a  legal  obligation  to 
pay  claims  for  bodily  injury  or  property 
damage  resiQting  bom  licensed  reentry 
activities. 

License  means  an  authorization  to 
conduct  licensed  reentry  activities, 
issued  by  the  Office  luider  this 
subchapter. 

Licensed  reentry  activities  means  the 
reentry  of  a  reent^  vehicle,  including  a 
reusable  launch  vehicle  (RLV),  as 
defined  in  a  regulation  or  license  issued 
by  the  Office  and  carried  out  pursuant 
to  a  license. 

Maximum  probable  loss  (MPL)  means 
the  greatest  dollar  amount  of  loss  for 
bodily  injiuy  or  property  damage  that  is 
reasonably  expected  to  result  from 
licensed  reentry  activities; 

(1)  Losses  to  third  parties,  excluding 
Government  personnel  and  other  launch 
or  reentry  participants'  employees 
involved  in  licensed  reentiy  activities, 
that  are  reasonably  expected  to  result 
from  licensed  reentry  activities  are  those 
having  a  probability  of  occiirrence  on 
the  order  of  no  less  than  one  in  ten 
milhon. 

(2)  Losses  to  Government  property 
and  Government  personnel,  as  defined 
in  this  section,  that  are  reasonably 
expected  to  result  from  Ucensed  reentry 
activities  are  those  having  a  probability 
of  occiirrence  on  the  order  of  no  less 
than  one  in  one  hundred  thousand. 

C^ce  means  the  Associate 
Administrator  for  Commercial  Space 
Transportation  of  the  Federal  Aviation 


Administration,  U.  S.  Department  of 
Transportation. 

Property  damage  means  partial  or 
total  destruction,  impairment,  or  loss  of 
tangible  property,  real  or  personal. 

Regulations  means  the  Commercial 
Space  Transportation  Licensing 
Regulations,  codified  at  14  CFR  Ch.  m. 

Third  party  means: 

(1)  Any  person  other  than: 

(i)  The  United  States,  its  agencies,  and 
its  contractors  and  subcontractors 
involved  in  reentry  services  for  licensed 
reentry  activities  or  launch  services  for 
licensed  launch  activities  associated 
with  aparticular reentiy; 

(ii)  Tne  licensee  and  its  contractors 
and  subcontractors  involved  in  reentry 
services  for  Ucensed  reentry  activities  or 
laimch  services  for  Ucensed  laimch 
activities  associated  with  a  particular 
reentry;  and 

(iii)  The  customer  and  its  contractors 
and  subcontractors  involved  in  reentry 
services  for  Ucensed  reentry  activities  or 
launch  services  for  Ucensed  launch 
activities  associated  with  a  particular 
reentry. 

(2)  Government  personnel,  as  defined 
in  this  section,  are  third  parties. 

United  States  means  the  United  States 
Government,  including  its  agencies. 

(b)  Except  as  otherwise  provided  in 
this  section,  any  term  used  in  this  part 
and  defined  in  49  U.S.C.  70101-70121 
or  in  §  401.5  of  this  chapter  shall  have 
the  meaning  contained  therein. 

S4S0^    General. 

(a)  No  person  shaU  commence  or 
conduct  reentry  activities  that  require  a 
Ucense  unless  that  person  has  obtained 
a  license  and  fully  demonstrated 
compliance  with  the  financial 
responsibility  and  allocation  of  risk 
requirements  set  forth  in  this  part. 

(b)  The  Office  shall  prescribe  the 
amount  of  financial  responsibiUty  a 
licensee  is  required  to  obtain  and  any 
additions  to  or  modifications  of  the 
amount  in  a  Ucense  order  issued 
concurrent  with  or  subsequent  to  the 
issuance  of  a  license. 

(c)  Demonstration  of  financial 
responsibility  under  this  part  shaU  not 
relieve  the  licensee  of  ultimate 
responsibiUty  for  liabiUty,  loss,  or 
damage  sustained  by  the  United  States 
resulting  from  Ucensed  reentry 
activities,  except  to  the  extent  that: 

(1)  LiabiUty,  loss,  or  damage  sustained 
by  the  United  States  results  from  willful 
misconduct  of  the  United  States  or  its 
agents; 

(2)  Covered  claims  of  third  parties  for 
bodily  injury  or  property  damage  arising 
out  of  any  particular  reentry  exceed  the 
amount  of  financial  responsibiUty 
required  under  §  450.9(c)  of  this  part 


and  do  not  exceed  $1,500,000,000  (as 
adjusted  for  inflation  occurring  after 
January  1, 1989)  above  such  amount, 
and  are  payable  pursuant  to  49  U.S.C. 
70113  and  §450.19  of  this  part.  Claims 
of  employees  of  entities  listed  in 
§  450.3(a)  in  the  definition  of  third 
party,  in  paragraphs  (l)(ii)  and  (l)(iii)  of 
this  part  for  bodily  injury  or  property 
damage  are  not  covered  claims; 

(3)  Covered  claims  for  property  loss  or 
damage  exceed  the  amount  of  financial 
responsibility  required  under  §  450.9(e) 
of  this  part  and  do  not  result  from 
willful  misconduct  of  the  licensee;  or 

(4)  The  licensee  has  no  Uability  for 
covered  claims  by  third  parties  for 
bodily  injury  or  property  damage  arising 
out  of  any  particular  reentry  that  exceed 
$1,500,000,000  (as  adjusted  for  inflation 
occurring  after  January  1, 1989)  above 
the  amount  of  financial  responsibiUty 
reouired  under  § 450.9(c)  of  thispart. 

(d)  A  licensee's  failure  to  comply  with 
the  requirements  in  this  part  may  result 
in  suspension  or  revocation  of  a  Ucense, 
and  subjects  the  licensee  to  civil 
penalties  as  provided  in  part  405  of  this 
chapter. 

f  450.7    Determination  of  maximum 
probable  loss. 

(a)  The  Office  shall  determine  the 
maximum  probable  loss  (MPL)  from 
covered  claims  by  a  third  party  for 
bodily  injury  or  property  damage,  and 
the  United  States,  its  agencies,  and  its 
contractors  and  subcontractors  for 
covered  property  damage  or  loss, 
resulting  from  licensed  reentry 
activities.  The  maximum  probable  loss 
determination  forms  the  basis  for 
financial  responsibiUty  requirements 
issued  in  a  license  order. 

(b)  The  Office  issues  its  determination 
of  maximum  probable  loss  no  later  than 
ninety  days  after  e  licensee  or  transferee 
has  requested  a  determination  and 
submitted  all  information  required  by 
the  Office  to  make  the  determination. 
The  Office  shall  consult  with  Federal 
agencies  that  are  involved  in.  or  whose 
personnel  or  property  are  exposed  to 
risk  of  damage  or  loss  as  a  result  of. 
licensed  reentry  activities  before  issuing 
a  Ucense  order  prescribing  financial 
responsibility  requirements  and  shaU 
notify  the  Ucensee  or  transferee  if 
interagency  consultation  may  delay 
issuance  of  the  MPL  determination. 

(c)  Information  requirements  for 
obtaining  a  maximum  probable  loss 
determination  are  set  forth  in  Appendix 
A  to  this  part.  Any  person  requesting  a 
determination  of  maximum  probable 
loss  must  submit  information  in 
accordance  with  Appendix  A 
requirements,  unless  the  Office  has 
waived  requirements.  In  Ueu  of 
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submitting  required  information,  a 
person  requesting  a  maximum  probable 
loss  determination  may  designate  and 
certify  certain  information  previously 
submitted  for  a  prior  determination  as 
complete,  valid,  and  equally  applicable 
to  its  auxent  request.  The  requester  is 
responsible  for  the  continuing  accuracy 
and  completeness  of  information 
submitted  under  this  part  and  shall 
promptly  report  any  changes  in  writing. 

(d)  The  Omce  shall  amend  a 
determination  of  maximvun  probable 
loss  required  under  this  section  at  any 
time  prior  to  completion  of  licensed 
reentry  activities  as  warranted  by 
supplementary  information  provided  to 
or  ODtalned  by  the  Office  after  the  MPL 
determination  is  issued.  Any  change  in 
financial  responsibility  requirements  as 
a  result  of  an  amended  MPL 
determination  shall  be  set  forth  in  a 
license  order. 

(e)  The  Office  may  make  a 
determination  of  maximiun  probable 
loss  at  any  time  other  than  as  set  forth 
in  paragraph  (b)  of  this  section,  upon 
request  by  any  person. 

%  460.9   Insurance  requiramente  for 
lleaneed  i— iihw  ectlwltlei- 

(a)  As  a  condition  of  each  reentry 
license,  the  licensee  must  comply  wdth 
insurance  requirements  set  forth  in  this 
section  and  in  a  license  order  issued  by 
the  Office,  or  otherwise  demonstrate  the 
required  amoimt  of  financial 
responsibility. 

(d)  The  licensee  must  obtain  and 
maintain  in  effect  a  policy  or  policies  of 
liability  insurance,  in  an  amount 
determined  by  the  Office  under 
paragraph  (c)  of  this  section,  that 
protects  the  following  persons  as 
additional  insureds  to  the  extent  of  their 
respective  potential  liabilities  against 
covered  claims  by  a  third  party  for 
.bodily  injury  or  property  damage 
resultlBg  bam  licensed  reentry 
activities: 

.  (1)  The  licensee,  its  customer,  and 
their  respective  contractors  and 
subcontractors,  and  the  employees  of 
each,  involved  in  licensed  reentry 
activities  and  in  licensed  launch 
activities  associated  with  a  particular 
.reentry; 

(2)  The  United  States,  its  agencies, 
and  its  contractors  and  subcontractors 
involved  in  licensed  reentry  activities 
and  in  licensed  launch  activities 
associated  with  a  particular  reentry;  and 

(3)  Government  personnel. 

(c)  The  Office  shall  prescribe  for  each 
licensee  the  amount  of  insiuance 
required  to  compensate  the  total  of 
covered  third-party  claims  for  bodily 
injury  or  property  damage  resulting 
tnm  licensed  reentry  activities.  Covered 


third-party  claims  include  claims  by  the 
United  States,  its  agencies,  and  its 
contractors  and  subcontractors  for 
damage  or  loss  to  property  other  than 
property  for  which  insurance  is  required 
under  paragraph  (d)  of  this  section.  The 
amount  of  insurance  required  is  based 
upon  the  Office's  determination  of 
maximiun  probable  loss;  however,  it 
will  not  exceed  the  lesser  ob 

(1)  $500  million;  or 

(2)  The  maximum  liability  insurance 
available  on  the  world  market  at  a 
reasonable  cost,  as  determined  by  the 
Office. 

(d)  The  licensee  must  obtain  and 
maintain  in  effect  a  policy  or  policies  of 
insurance,  in  an  amount  determined  by 
the  Office  under  paragraph  (e)  of  this 
section,  that  covers  claims  by  the  United 
States,  its  agencies,  and  its  contractors 
and  subcontractora  involved  in  licensed 
reentry  activities  resulting  from  licensed 
reentry  activities.  Property  covered  by 
this  insiu-ance  must  include  all  property 
owned,  leased,  or  occupied  by.  or 
within  the  care,  custody,  or  control  of. 
the  United  States  and  its  agencies,  and 
its  contractors  and  subcontractors 
involved  in  licensed  reentry  activities, 
at  a  Federal  range  facility,  bisiirance 
must  protect  the  United  States  and  its 
agencies,  and  its  contractors  and 
subcontractors  involved  in  licensed 
reentry  activities. 

(e)  The  Office  shall  prescribe  for  each 
licensee  the  amoimt  of  insurance 
required  to  compensate  claims  for 
property  damage  under  paragraph  (d)  of 
this  section  resulting  fiY)m  licensed 
reentry  activities  in  connection  with  any 
particular  reentry.  The  amount  of 
insurance  is  based  upon  a  determination 
of  maximum  probable  loss;  however,  it 
will  not  exceed  the  lesser  of: 

(1)  $100  million;  or 

(2)  The  niaximum  available  on  the 
world  market  at  a  reasonable  cost,  as 
determined  by  the  Office. 

(f)  In  lieu  of  a  policy  of  insurance,  a 
licensee  may  demonstrate  financial 
responsibility  in  another  manner 
meeting  the  terms  and  conditions 
applicable  to  insurance  as  set  forth  in 
this  part  The  licensee  must  describe  in 
detail  the  method  proposed  for 
demonstrating  financial  responsibility 
and  how  it  assures  that  the  licensee  is 
able  to  cover  claims  as  required  under 
this  part. 

f4S0.ll    Duration  of  coverage; 
modlficatione. 

(a)  Insurance  coverage  required  under 
§  450.9,  or  other  form  of  financial 
responsibility,  shall  attach  upon 
commencement  of  licensed  reentry 
activities,  and  remain  in  full  force  and 
efiiect  as  follows: 


(1)  For  ground  operations,  until 
completion  of  licensed  reentry  activities 
at  the  reentry  site;  and 

(2)  For  reentry  activities,  thirty  days 
from  initiation  of  reentry  flight; 
however,  in  the  event  of  an  abort  that 
results  in  the  reentry  vehicle  remaining 
on  orbit,  insurance  shall  remain  in  place 
until  the  Office's  determination  that  risk 
to  third  parties  and  Government 
property  as  a  result  of  licensed  reentry 
activities  is  sufficiently  small  that 
financial  responsibility  is  no  longer 
necessary,  as  determined  by  the  Office 
through  the  risk  analysis  conducted  to 
determine  MPL  and  specified  in  a 
license  order. 

(b)  Financial  responsibility  required 
imder  this  part  may  not  be  replaced, 
canceled,  changed,  withdrawn,  or  in 
any  way  modified  to  reduce  the  limits 
of  liabiUty  or  the  extent  of  coverage,  nor 
expire  by  its  own  terms,  prior  to  the 
time  specified  in  a  license  order,  unless 
the  Office  is  notified  at  least  30  days  in 
advance  and  expressly  approves  the 
modification. 

1460.13   Standard  conditions  of  hwuranee 


(a)  Insurance  obtained  under  §  450.9 
shall  comply  with  the  following  terms 
and  conditions  of  coverage: 

(1)  Bankruptcy  or  insolvency  of  an 
insured,  including  any  additional 
insured,  shall  not  relieve  the  insurer  of 
any  of  its  obligations  under  any  policy. 

(2)  Policy  limits  shall  apply  separately 
to  each  occurrence  and,  for  each 
occurrence  to  the  total  of  claims  arising 
out  of  licensed  reentry  activities  in 
connection  with  any  particular  reentry. 

(3)  Except  as  provided  in  this 
paragraph,  each  policy  must  pay  claims 
from  the  first  dollar  of  loss,  without 
regard  to  any  deductible,  to  the  limits  of 
the  policy.  A  licensee  may  obtain  a 
pohcy  containing  a  deductible  amoimt 
if  the  amoimt  of  the  deductible  is  placed 
in  an  escrow  account  or  otherwise 
demonstrated  to  be  unobligated, 
unencumbered  funds  of  the  licensee, 
available  to  compensate  claims  at  any 
time  claims  may  arise. 

(4)  Each  policy  shall  not  be 
invalidated  by  any  action  or  inaction  of 
the  licensee  or  any  additional  insured, 
including  nonpayment  by  the  licensee 
of  the  poucy  premium,  and  must  insure 
the  licensee  and  each  additional  insured 
regardless  of  any  breach  or  violation  of 
any  warranties,  declarations,  or 
conditions  contained  in  the  policies  by 
the  licensee  or  any  additional  insured 
(other  than  a  breach  or  violation  by  the 
licensee  or  an  additional  insured,  and 
then  only  as  against  that  licensee  or 
additional  insured). 
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(5)  Exclusions  from  coverage  must  be 
speciBed. 

(6)  Insurance  shall  be  primary  without 
right  of  contribution  from  any  other 
insurance  that  is  carried  by  the  licensee 
or  any  additional  insured. 

(7)  Each  policy  must  expressly 
provide  that  all  of  its  provisions,  except 
the  policy  limits,  operate  in  the  same 
manner  as  if  there  were  a  separate 
policy  with  and  covering  the  licensee 
and  each  additional  insured. 

(8)  Each  policy  must  be  placed  with 
an  insurer  of  recognized  reputation  and 
responsibility  that  is  licensed  to  do 
business  in  any  State,  territory, 
possession  of  Xhe  United  States,  or  the 
District  of  Colimibia.  A  licensee 
complies  vnth  this  section  if  each  of  its 
policies  of  insiu-ance  obtained  imder 
this  part  contains  a  contract  clause  in 
which  the  insurer  agrees  to  submit  to 
the  jurisdiction  of  a  court  of  competent 
jiuisdiction  within  the  United  States 
and  designates  an  authorised  agent 
within  the  United  States  for  service  of 
legal  process  on  the  insurer. 

(9)  Except  as  to  clainiis  resulting  from 
the  vdllful  misconduct  of  the  United 
States  or  its  agents,  the  insurer  shall 
waive  any  and  all  rights  of  subrogation 
against  each  of  the  parties  protected  by 
required  insurance. 

(b)  [Reserved.] 

f  460.15    Demonstration  of  compiiano*. 

(a)  A  licensee  must  submit  evidence 
of  financial  responsibility  and 
compliance  with  allocation  of  risk 
requirements  under  this  part,  as  follows, 
umess  a  license  order  specifies 
otherwise  due  to  the  proximity  of  the 
licensee's  intended  date  for 
commencement  of  licensed  activities: 

(1)  The  waiver  of  claims  agreement 
required  under  §  450.17(c)  of  this  part 
must  be  submitted  at  least  30  days 
before  commencement  of  licensed 
laimch  activities  involving  the  reentry 
licensee; 

(2)  Evidence  of  insurance  must  be 
submitted  at  least  30  days  before 
commencement  of  licenced  launch 
activities  involving  the  reentry  licensee; 

(3)  Evidence  of  financial 
responsibility  in  a  form  other  than 
insurance,  as  provided  under  §  450.9(f) 
of  this  part,  must  be  submitted  at  least 
60  days  before  commencement  of 
licensed  laimch  activities  involving  the 
reentry  licensee;  and 

(4)  Evidence  of  renewal  of  insiu^nce 
or  other  form  of  financial  responsibility 
must  be  submitted  at  least  30  days  in 
advance  of  its  expiration  date. 

(b)  Upon  a  complete  demonstration  of 
compliance  with  financial  responsibility 
and  allocation  of  risk  requirements 
under  this  part,  the  requirements  shall 


preempt  any  provisions  in  agreements 
between  the  licensee  and  an  agency  of 
the  United  States  governing  access  to  or 
use  of  United  States  reentry  property  or 
reentry  services  for  licensed  reentry 
activities  which  address  financial 
responsibility,  allocation  of  risk  and 
related  matters  covered  by  49  U.S.C. 
70112,  70113. 

(c)  A  licensee  must  demonstrate 
compliance  as  follows: 

(1)  The  licensee  must  provide  proof  of 
insurance  required  under  §  450.9  by: 

(i)  Certifying  to  the  Office  that  it  nas 
obtained  insurance  in  compliance  with 
the  requirements  of  this  part  and  any 
applicable  license  order; 

fii)  Filing  with  the  Office  one  or  more 
certificates  of  insurance  evidencing 
insurance  coverage  by  one  or  more 
insurers  under  a  currently  effective  and 
properly  endorsed  policy  or  policies  of 
insurance,  applicable  to  licensed  reentry 
activities,  on  terms  and  conditions  and 
in  amounts  prescribed  imder  this  part, 
and  specifying  policy  exclusions; 

(iii)  In  the  event  of  any  policy 
exclusions  or  limitations  of  coverage 
that  may  be  considered  usual  imder 
§  450.19(c)  of  this  part,  or  for  purposes 
of  implementing  the  Government's 
waiver  of  claims  for  property  damage 
under  49  U.S.C.  70112(b)(2),  certifying 
that  insurance  covering  the  excluded 
risks  is  not  commercially  available  at 
reasonable  cost;  and 

(iv)  Submitting  to  the  Office,  for 
signature  by  the  Department  on  behalf 
of  the  United  States  Government,  the 
waiver  of  claims  and  assimiption  of 
responsibility  agreement  required  by 
§  450.17(c)  of  this  part,  executed  by  the 
licensee  and  its  customer. 

(2)  Certifications  required  under  this 
section  must  be  signed  by  a  duly 
authorized  officer  of  the  licensee. 

(d)  Certificate(s)  of  insurance  required 
under  paragraph  (c)(l)(ii)  of  this  section 
must  be  signed  by  the  insurer  issuing 
the  policy  and  accompanied  by  an 
opinion  of  the  insurance  broker  that  the 
insurance  obtained  by  the  licensee 
complies  with  the  specific  requirements 
for  insurance  set  foilh  in  this  part  and 
any  applicable  license  order. 

(e)  Tne  licensee  must  maintain,  and 
make  available  for  inspection  by  the 
Office  upon  request,  all  required 
policies  of  insiu^nce  and  other 
docimients  necessary  to  demonstrate 
compliance  with  this  part. 

(f)  In  the  event  the  licensee 
demonstrates  financial  responsibility 
using  means  other  than  insurance,  as 
provided  under  §  450.9(f)  of  this  part, 
the  licensee  must  provide  proof  that  it 
has  met  the  requirements  set  forth  in 
this  part  and  in  a  license  order  issued 
by  the  Office. 


S  450. 1 7    Reciprocal  waiver  of  claims 
requirements. 

(a)  As  a  condition  of  each  reentry 
license,  the  licensee  shall  comply  with 
reciprocal  waiver  of  claims 
requirements  as  set  forth  in  this  section. 

(b)  The  licensee  shall  implement 
reciprocal  waivers  of  claims  with  its 
contractors  and  subcontractors,  its 
customer(s)  and  the  customer's 
contractors  and  subcontractors,  and  the 
laimch  licensee  and  its  contractors  and 
subcontractors  and  customers,  under 
which  each  party  waives  and  releases 
claims  against  the  other  parties  to  the 
waivers  and  agrees  to  assume  financial 
responsibility  for  property  damage  it 
sustains  and  for  bodily  injury  or 
property  damage  sustained  by  its  ovm 
employees,  and  to  hold  harmless  and 
indemnify  each  other  from  bodily  injury 
or  property  damage  sustained  by  its 
employees,  resulting  from  reentry 
activities,  including  licensed  laimch 
activities  associated  with  a  particular 
reentry,  regardless  of  fault. 

(c)  r  or  each  licensed  reentr '  in  which 
the  U.S.  Government,  its  agencies,  or  its 
contractors  and  subcontractors  is 
involved  in  licensed  reentry  activities  or 
licensed  launch  activities  associated 
with  a  particular  reentry,  or  where 
property  insurance  is  required  under 

§  440.9(d)  of  this  subchapter,  or 
§  450.9(d),  the  Federal  Aviation 
Administration  of  the  Department  of 
Transportation,  the  licensee,  and  its 
customer  shall  enter  into  a  reciprocal 
waiver  of  claims  agreement  in  the  form 
set  forth  in  appendix  B  to  this  part  or 
that  satisfies  its  requirements. 

(d)  The  reentry  bcensee  and  its 
customer,  the  launch  licensee  and  its 
customer,  and  the  Federal  Aviatirai 
Administration  of  the  Department  of 
Transportation  on  behalf  of  the  United 
States  and  its  agencies  but  only  to  the 
extent  provided  in  legislation,  must 
agree  in  any  waiver  of  claims  agreement 
required  under  this  part  to  indemnify 
another  party  to  the  agreement  from 
claims  by  the  indemnifying  party's 
contractors  and  subcontractors  arising 
out  of  the  indemnifying  party's  failure 
to  implement  properly  the  waiver 
requirement. 


f  450.19    United  States  payment  of  I 
third-parly  liability  claims. 

(a)  The  United  States  pays  successful 
covered  claims  (including  reasonable 
expenses  of  litigation  or  settlement)  of  a 
third  party  against  the  licensee,  the 
customer,  and  the  contractors  and 
subcontractors  of  the  licensee  and  the 
customer,  and  the  employees  of  each 
involved  in  licensed  reentry  activities, 
the  licensee,  customer  and  the 
contractors  and  subcontractors  of  each 
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involved  in  licensed  launch  activities 
associated  with  a  particular  reentry,  and 
the  contractors  and  subcontractors  of 
the  United  States  and  its  agencies,  and 
their  employees,  involved  in  licensed 
reentry  activities  and  licensed  launch 
activities  associated  with  a  particular 
reentry,  to  the  extent  provided  in  an 
appropriation  law  or  other  legislative 
authority  providing  for  payment  of 
claims  in  accordance  with  49  U.S.C 
70113,  and  to  the  extent  the  total 
amount  of  such  covered  claims  arising 
out  of  any  particular  reentry: 

(1)  Exceeds  the  amoimt  of  insiirance 
reouired  imder  S  450.9(b);  and 

(2)  Is  not  more  than  $1,500,000,000 
(as  adjusted  for  inflation  occurring  after 
January  1, 1969)  above  that  amount 

(b)  Payment  by  the  United  States 
under  paragraph  (a)  of  this  section  shall 
not  be  made  for  any  part  of  such  claims 
for  which  bodily  injiiry  or  property 
damage  results  from  willful  misconduct 
by  theparty  seeking  payment. 

(c)  Tne  United  States  shall  provide  for 
payment  of  claims  by  third  parties  for 
Dodily  injury  or  property  damage  that 
are  payable  under  49  U.S.C.  70113  and 
not  covered  by  required  insurance 
under  §  450.9(b).  without  regard  to  the 
limitation  undw  paragraph  (a)(1)  of  this 
section,  because  of  an  insiurance  policy 
exclusion  that  is  usual.  A  policy 
exclusion  is  considered  usual  only  if 
insurance  covering  the  excluded  risk  is 
not  commercially  available  at 
reasonable  rates.  The  licensee  must 
submit  a  certification  in  accordance 
with  §450.15(c)(l)(iii)  of  this  part  for 
the  United  States  to  cover  the  claims. 

(d)  Upon  the  expiration  of  the  policy 
period  prescribed  in  accordance  with 
§  450.11(a).  the  United  States  shall 
provide  for  payment  of  claims  that  are 
payable  under  49  U.S.C  70113  from  the 
first  dollar  of  loss  up  to  $1,500,000,000 
(as  adjusted  for  inflation  occurring  after 
January  1. 1989). 

(e)  Payment  l]^  the  United  States  of 
excess  third-party  claims  under  49 
U.S.C.  70113  shall  be  subject  to: 

(1)  Prompt  notice  by  the  licensee  to 
the  Office  that  the  total  amoimt  of 
claims  arising  out  of  licensed  reentry 
activities  exceeds,  or  is  likely  to  exceed, 
the  required  amount  of  financial 
responsibility.  For  each  claim,  the 
notice  must  specify  the  nature,  cause, 
and  amount  of  the  claim  or  lawsuit 
associated  with  the  claim,  and  the  party 
or  parties  who  may  otherwise  be  liable 
for  payment  of  the  claim: 

(2)  Participation  or  assistance  in  the 
defense  of  the  claim  or  lawsuit  by  the 
United  States,  at  its  election; 

(3)  Approval  by  the  Office  of  any 
settlement,  or  part  of  a  settlement,  to  be 
paid  by  the  United  States;  and 


(4)  Approval  by  Congress  of  a 
compensation  plan  prepared  by  the 
Office  and  submitted  by  the  President. 

(f)  The  Office  will: 

(1)  Prepare  a  compensation  plan 
outlining  the  total  amount  of  daims  and 
meeting  the  requirements  set  forth  in  49 
U.S.C.  70113; 

(2)  Recommend  sources  of  funds  to 
pay  the  claims;  and 

(3)  Propose  legislation  as  reqiiired  to 
implement  the  plan. 

(g)  The  Office  may  withhold  (wyment 
of  a  claim  if  it  finds  that  the  amoimt  is 
unrea^nable,  unless  it  is  the  final  order 
of  a  court  that  has  jurisdiction  over  the 
matter. 

Appendix  A  to  Part  450— Information 
Requirements  for  Obtaining  a 
Maodmwn  Probable  Loss  Determination 
for  Licensed  Reentry  Activities 

Any  person  requesting  a  maximum 
probable  loss  determination  shall  submit  the 
following  information  to  the  Office,  unless 
the  Office  has  waived  a  particular 
information  requirement  imder  14  CFR 
450.7(c): 

I.  Genenllnfoniution 

A.  Reentry  mission  description. 

1.  A  description  of  mission  parameters, 
including: 

a.  Orbital  inclination; 

b.  Orbit  altitudes  (apogee  and  perigee);  and 
c  Reentry  trajectory. 

2.  Reentiy  flight  sequences. 

3.  Reentry  initiation  events  and  the  time 
for  each  event 

4.  Nominal  landing  location,  alternative 
landing  sites  and  contingency  abort  sites. 

5.  Identification  of  landing  facilities, 
(planned  date  of  reentry),  and  reentry 
windows. 

6.  If  the  applicant  has  previously  been 
issued  a  license  to  conduct  reentry  activities 
using  the  same  reentry  vehicle  to  the  same 
reentry  (site)  facility,  a  description  of  any 
differences  planned  in  the  conduct  of 
proposed  activities. 

B.  Reentry  Vehicle  Description. 

1.  General  description  of  the  reentry 
vehicle  including  dimensions. 

2.  Description  of  major  systems,  including 
safety  systems. 

3.  Description  of  propulsion  system 
(reentry  initiation  system)  and  type  of  fiiel 
used. 

4.  Identification  of  all  propellants  to  be 
used  and  their  hazard  classification  under 
the  Hazardous  Materials  Table,  49  CFR 
172.101. 

5.  Description  of  hazardous  cranponents. 
Q  Payload. 

1.  General  description  of  any  payload, 
including  type  [e.g.,  telecommunications, 
remote  sensing),  propellants,  and  hazardous 
components  or  materials,  such  as  toxic  or 
radioactive  substances. 

D.  Flight  Termination  System/Flight  Safety 
System. 

1.  Identification  of  any  flight  termination 
system  (FTS)  or  Flight  safety  System  (FSS)  on 
the  reentry  vehicle,  including  a  description 


of  operations  and  component  location  on  the 
vehicle. 

n.  Flight  Operatioiis 

A.  Identification  of  reentry  site  facilities 
exposed  to  risk  during  vehicle  reentry  and 
landing. 

B.  Identification  of  accident  failure 
scenarios,  probability  assessments  for  each, 
and  estimation  of  risks  to  Government 

Eersonnel,  individuals  not  involved  in 
censed  reentry  activities,  and  Government 
property,  due  to  property  damage  or  bodily 
injury.  The  estimation  of  risks  for  each 
scenario  shall  take  into  account  the  number 
of  such  individuals  at  risk  as  a  result  of 
reentry  (flight)  and  landing  of  a  reentry 
vehicle  (on-range,  off-range,  and  down-range) 
and  specific,  unique  facilities  exposed  to 
risk.  Scenarios  shall  cover  the  range  of 
reentry  trajectories  for  which  authorization  is 
sought  in  the  license  application. 

C  On-orbit  risk  analysis  assessing  risks 
posed  by  a  reentry  vehicle  to  operational 
satellites  during  reentry. 

D.  Reentry  risk  analysis  assessing  risks  to 
Government  personnel  and  individuals  not 
involved  in  licensed  reentiy  activities  as  a 
result  of  inadvertent  or  random  reentiy  of  the 
laimch  vehicle  or  its  components. 

E.  Nominal  and  3-sigma  dispersed 
trajectory  in  one-second  intervals,  from 
reentiy  initiation  through  landing  or  impact 
(Coordinate  system  will  be  specified  on  a 
case  by  case  iMsis) 

F.  Three-sigma  landing  at  impact 
dispersion  area  in  downrange  (■«■/  - )  and 
crossiange  {+/  - )  measured  from  the 
nominal,  and  contingency  landing  or  impact 
taiget  The  applicant  is  responsible  for 
including  all  significant  landing  or  impact 
dispersion  constituents  in  the  computations 
of  landing  or  impact  dispersion  areas.  The 
dispersion  constituents  should  include,  but 
not  be  limited  to:  Variation  in  orbital  position 
and  velocity  at  the  reentry  initiation  time; 
variation  in  re-entry  initiation  time  ofbets, 
either  early  or  late;  variation  in  the  bodies' 
ballistic  coefficient:  position  and  velocity 
variation  due  to  winds;  and  variations  in  re- 
entry retro-maneuvers. 

G.  Malfunction  turn  data  (tumble,  trim)  for 
guided  (controllable)  vehicles.  The 
malfunction  turn  data  shall  include  the  total 
angle  turned  by  the  velocity  vector  versus 

.  turn  duration  time  at  one  second  interval;  the 
magnitude  of  the  velocity  vector  versus  turn 
duration  time  at  one  second  intervals;  and  an 
indication  on  the  data  where  the  re-entry 
body  will  impact  the  earth,  or  brealnip  due 
to  aerodynainic  loads.  A  malfunction  turn 
data  set  is  required  for  each  malfunction 
time.  Malfunction  turn  start  times  shall  not 
exceed  four-second  intervals  along  the 
trajectory. 

H.  Identification  of  debris  casualty  areas 
and  the  projected  numbOT  and  ballistic 
coefficient  of  fragments  expected  to  result 
from  each  failure  mode  during  reentiy. 

m.  Pott-Flight  Proceasiog  Operatioiis 

A.  General  description  of  post-flight 
ground  operations  including  overall 
sequence  and  location  of  operations  for 
removal  of  vehicle  and  components  and 
processing  equipment  from  the  reentiy  site 
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facility  and  for  handling  of  hazardous 
materials,  and  designation  of  hazardous 
operations. 

B.  Identification  of  all  facilities  used  in 
conducting  post-flight  processing  operations. 

C  For  each  hazardous  operation: 

1.  Identification  of  location  where  each 
operation  is  performed,  including  each 
building  or  facility  identified  by  name  or 
number. 

2.  Identification  of  facilities  adjacent  to 
location  where  each  operation  is  performed 
and  exposed  to  risk,  identified  by  name  or 
number. 

3.  Maximimi  number  of  Government 
personnel  and  individuals  not  involved  in 
licensed  reentry  activities  who  may  be 
exposed  to  risk  during  each  operation.  For 
Government  personnel,  identification  of  his 
or  her  employer. 

4.  Identify  and  provide  reentry  site  facility 
policies  or  requirements  applicable  to  the 
conduct  of  operations. 

Appendix  B  to  Part  450— Agreement  for 
Waiver  of  Claims  and  Assumption  of 
Responsibility 

THIS' AGREEMENT  is  entered  into  this  _ 

day  of ,  by  and  among  (Licensee] 

(the  "Licensee"),  [Customer]  (the 
"Customer")  and  the  Federal  Aviation 
Administration  of  the  Department  of 
Transportation,  on  behalf  of  the  United  States 
Government  (collectively,  the  "Parties"),  to 
implement  the  provisions  of  §  450.17(c)  of 
the  Commercial  Space  Transportation 
Licensing  Regulations,  14  CFR  Ch.  Ill  (the 
"Regulations"). 

In  consideration  of  the  mutual  releases  and 
promises  contained  herein,  the  Parties  hereby 
agree  as  follows: 

1.  DEFINITIONS 

Contnictors  and  Subcontractors  means 
entities  described  in  section  450.3  of  the 
Regulations,  14  CFR  450.3. 

Customer  means  the  above-named 
Customer  on  behalf  of  the  Customer  and  any 
person  described  in  S  450.3  of  the 
Regulations,  14  CFR  450.3. 

License  means  License  No. issued 

on ,  by  the  Associate 

Administrator  for  Commercial  Space 
Transportation.  Federal  Aviation 
Administration,  Department  of 
Transportation,  to  the  Licensee,  including  all 
license  orders  issued  in  connection  with  the 
License. 

Licensee  means  the  Licensee  and  any 
transferee  of  the  Licensee  under  49  U.S.C 
Subtitle  IX,  ch.  701. 

United  States  means  the  United  States  and 
its  agencies  involved  in  Licensed  Activities. 

Except  as  otherwise  defined  herein,  terms 
used  in  this  Agreement  and  defined  in  49 
U.S.C  Subtitle  DC,  ch.  701— Commercial 
Space  Launch  Activities,  or  in  the 
Regulations,  shall  have  the  same  meaning  as 
contained  in  49  U.S.C.  Subtitle  DC.  ch.  701, 
or  the  Regulations,  respectively. 

2.  WAIVER  AND  RELEASE  OF  CLAIMS 
(a)  Licensee  hereby  waives  and  releases 

claims  it  may  have  against  Customer  and  the 
United  States,  and  against  their  respective 
Contractors  and  Subcontractors,  for  Property 


Damage  it  sustains  and  for  Bodily  Injury  or 
Property  Damage  sustained  by  its  own 
employees,  resulting  from  Licensed 
Activities,  regardless  of  fault. 

(b)  Customer  hereby  waives  and  releases 
claims  it  may  have  against  Licensee  and  the 
United  States,  and  against  their  respective 
Contractors  and  Subcontractors,  for  Property 

.Damage  it  sustains  and  for  Bodily  Injury  or 
Property  Damage  sustained  by  its  own 
employees,  resulting  from  Licensed 
Activities,  regardless  of  fault. 

(c)  The  United  Stales  hereby  waives  and 
releases  claims  it  may  have  against  Licensee 
and  Customer,  and  against  their  respective 
Contractors  and  Subcontractors,  for  Property 
Damage  it  sustains,  and  for  Bodily  Injury  or 
Property  Damage  sustained  by  its  own 
employees,  resulting  from  Licensed 
Activities,  regardless  of  fault,  to  the  extent 
that  claims  it  would  otherwise  have  for  such 
damage  or  injury  exceed  the  amount  of 
insurance  or  demonstration  of  financial 
responsibility  required  under  §§  440.9(c)  and 
(e)  or  sections  450.9(c)  and  (e),  respectively, 
of  the  Regulations,  14  CFR  440.9(c)  and  (e) 
or  14  CFR  450.9(c)  and  (e). 

3.  ASSUMPTION  OF  RESPONSIBILITY 

(a)  Licensee  and  Customer  shall  each  be 
responsible  for  Property  Damage  it  sustains 
and  for  Bodily  Injury  or  Property  Damage 
sustained  by  its  own  employees,  resulting 
from  Licensed  Activities,  regardless  of  fault 
Licensee  and  Customer  shall  each  hold 
harmless  and  indemnify  each  other,  the 
United  States,  and  the  Contractors  and 
Subcontractors  of  each  Party,  for  Bodily 
Injury  or  Property  Damage  sustained  by  its 
own  employees,  resulting  fit>m  Licensed 
Activities,  regardless  of  fault. 

(b)  The  United  States  shall  be  responsible 
for  Property  Damage  it  sustains,  and  for 
Bodily  Injury  or  Property  Damage  sustained 
by  its  own  employees,  resulting  from 
Licensed  Activities,  regardless  of  fault,  to  the 
extent  that  claims  it  would  otherwise  have 
for  such  damage  or  injiuy  exceed  the  amount 
of  insurance  or  demonstration  of  financial 
responsibility  required  under  §§  440.9(c)  and 
(e)  or  §S  450.9(c)  and  (e),  respectively,  of  the 
Regulations,  14  CFR  440.9(c)  and  (e)  or  14 
CFR  450.9(c)  and  (e). 

4.  EXTENSION  OF  ASSUMPTION  OF 
RESPONSIBILITY  AND  WAIVER 

(a)  Licensee  shall  extend  the  requirements 
of  the  waiver  and  release  of  claims,  and  the 
assumption  of  responsibility,  hold  harmless, 
and  indemnification,  as  set  forth  in 
paragraphs  2(a)  and  3(a),  respectively,  to  its 
(Contractors  and  Subcontractors  by  requiring 
them  to  waive  and  release  all  claims  they 
may  have  against  Customer  and  the  United 
States,  and  against  the  respective  Contractors 
and  Subcontractors  of  each,  and  to  agree  to 
be  responsible,  for  Property  Damage  they 
sustain  and  to  be  responsible,  hold  harmless 
and  indemnify  Customer  and  the  United 
States,  and  the  respective  Contractors  and 
Subcontractors  of  each,  for  Bodily  Injury  or 
Property  Damage  sustained  by  their  own 
employees,  resulting  from  Licensed 
Activities,  regardless  of  fault 

(b)  Customer  shall  extend  the  requirements 
of  the  waiver  and  release  of  claims,  and  the 
assumption  of  responsibility,  hold  harmless. 


and  indemnification,  as  set  forth  in 
paragraphs  2(b)  and  3(a).  respectively,  to  its 
Contractors  and  Subcontractors  by  reauiring 
them  to  waive  and  release  all  claims  they 
may  have  against  Licensee  and  the  United 
States,  and  against  the  respective  C^intractors 
and  Subcontractors  of  each,  and  to  agree  to 
be  responsible,  for  Property  Damage  they 
sustain  and  to  be  responsible,  hold  harmless 
and  indemnify  Licensee  and  the  United 
States,  and  the  respective  Contractors  and 
Subcontractors  of  each,  for  Bodily  Injury  or 
Property  Damage  sustained  by  their  own 
employees,  resulting  from  Licensed 
Activities,  regardless  of  fault 

(c)  The  United  States  shall  extend  the 
requirements  of  the  waiver  and  release  of 
claims,  and  the  assumption  of  responsibility 
as  set  forth  in  paragraphs  2(c)  and  3(b), 
respectively,  to  its  Contractors  and 
Subcontractors  by  requiring  them  to  waive 
and  release  all  claims  they  may  have  against 
Licensee  and  Customer,  and  against  the 
respective  Contractors  and  Subcontractors  of 
each,  and  to  agree  to  be  responsible,  for  any 
Property  Damage  they  sustain  and  for  any 
Bornly  Injury  or  Property  Damage  sustained 
by  their  ovvn  employees,  resulting  finm 
Licensed  Activities,  regardless  of  fault,  to  the 
extent  that  claims  they  would  otherwise  have 
for  such  damage  or  injury  exceed  the  amount 
of  insurance  or  demonstration  of  financial 
responsibility  required  under  §§  440.9(c)  and 
(e)  or  §  450.9(c)  and  (e),  respectively,  of  the 
Regulations,  14  CFR  440.9(c)  and  (e)  or  14 
CFR  4509(c)  and  (e). 

5.  INDEMNEFICATION 

(a)  Licensee  shall  hold  harmless  and 
indenmify  Customer  and  its  directors, 
officers,  servants,  agents,  subsidiaries, 
employees  and  assignees,  or  any  or  them,  and 
the  United  States  and  its  agencies,  servants, 
agents,  subsidiaries,  employees  and 
assignees,  or  any  or  them,  from  and  against 
liability,  loss  or  damage  arising  out  of  claims 
that  Licensee's  Contractors  and 
Subcontractors  may  have  for  Property 
Damage  sustained  by  them  and  for  Bodily 
Injury  or  Property  Damage  sustained  by  their 
employees,  resulting  from  Licensed 
Activities. 

(b)  Customer  shall  hold  harmless  and 
indemnify  Licensee  and  its  directors,  officers, 
servants,  agents,  subsidiaries,  employees  and 
assignees,  or  any  or  them,  and  the  United 
States  and  its  agencies,  servants,  agents, 
subsidiaries,  employees  and  assignees,  or  any 
of  them,  from  and  against  liability,  loss  or 
damage  arising  out  of  claims  that  Customer's 
Contractors  and  Subcontractors,  or  any 
person  on  whose  behalf  Customer  enters  into 
this  Agreement,  may  have  for  Property 
Damage  sustained  by  them  and  for  Bodily 
Injury  or  Property  Damage  sustained  by  Uieir 
employees,  resulting  from  Licensed 
Activities. 

(c)  To  the  extent  provided  in  advance  in  an 
appropriations  law  or  to  the  extent  there  is 
enacted  additional  legislative  authority 
providing  for  the  payment  of  claims,  the 
United  States  shall  hold  harmless  and 
indemnify  Licensee  and  Customer  and  their 
respective  directors,  officers,  servants,  agents, 
subsidiaries,  employees  and  assignees,  or  any 
of  them,  from  and  against  liability,  loss  or 
damage  arising  out  of  claims  that  Contractors 
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and  Subcontractors  of  the  United  States  may 
have  for  Property  Damage  sustained  by  them, 
and  for  Bodily  Injury  or  Prop>erty  Damage 
sustained  by  their  employees,  resulting  from 
Licensed  Activities,  to  the  extent  that  claims 
they  would  otherwise  have  for  such  damage 
or  injury  exceed  the  amount  of  insurance  or 
demonstration  of  financial  responsibility 
required  under  $$  440.9(c)  and  (e)  or  450.9(c) 
and  (e),  respectively,  of  the  Regulations,  14 
CFR  440.9  (c)  and  (e)  or  14  CFR  450.9(c)  and 
(e). 

6.  ASSURANCES  UNDER  49  U.S.C.  70112(e) 

Notwithstanding  any  provision  of  this 
Agreement  to  the  contrary,  Licensee  shall 
hold  harmless  and  indenmify  the  United 
States  and  its  agencies,  servants,  agents, 
employees  and  assignees,  or  any  of  them, 
from  and  against  liability,  loss  or  damage 
arising  out  of  claims  for  Bodily  Injury  or 
Property  Damage,  resulting  from  Licensed 
Launch  Activities,  regardless  of  fault,  except 
to  the  extent  that:  (i)  As  provided  in  section 
70>)  of  this  Agreement,  claims  result  from 
willful  misconduct  of  the  United  States  or  its 
agents:  (ii)  claims  for  Property  Damage 
sustained  by  the  United  States  or  its 
Contractors  and  Subcontractors  exceed  the 
■mount  of  insurance  or  demonstration  of 
financial  responsibility  required  under 
S  440.9(e)  or  S  450.9(e)  of  the  Regulations  (14 
ant  440.9(e)  or  4S0.9(e));  (Ui)  claims  by  a 
Third  Party  for  Bodily  Injury  or  Property 
Damage  wmted  the  amount  of  insurance  or 


demonstration  of  fmancial  responsibility 
required  under  §  440.9(c)  or  §  450.9(c)  of  the 
Regulations  (14  CFR  440.9(c)  or  450.9(c)), 
and  do  not  exceed  SI  ,500,000,000  (as 
adjusted  for  inflation  after  January  1, 1989) 
above  such  amount,  and  are  payable 
pursuant  to  the  provisions  of  49  U.S.C  70113 
and  §  440.19  or  §  450.19  of  the  Regulations 
(14  CFR  440.19  or  450.19);  or  (iv)  Ucensee 
has  no  liability  for  claims  exceeding 
$1,500,000,000  (as  adjusted  for  inflation  after 
January  1, 1989)  above  the  amount  of 
instirance  or  demonstration  of  financial 
responsibility  required  under  S  440.9(c)  or 
§  450.9(c)  of  the  Regulations  (14  CFR  440.g(c) 
or  450.9(c)). 

7.  MISCELLANEOUS 

(a)  Nothing  contained  herein  shall  be 
construed  as  a  waiver  or  release  by  Licensee, 
Customer  or  the  United  States  of  any  claim 
by  an  employee  of  the  Licensee,  Customer  or 
the  United  States,  respectively,  including  a 
member  of  the  Armed  Forces  of  the  United 
States,  for  Bodily  Injury  or  Property  Damage, 
resulting  from  Licensed  Activities. 

(b)  Notwithstanding  any  provision  of  this 
Agreement  to  the  contrary,  any  waiver, 
release,  assumption  of  responsibility  or 
agreement  to  hold  harmless  and  indemnify 
herein  shall  not  apply  to  claims  for  Bodily 
Injury  or  Property  Damage  resulting  from 
willfiil  misconduct  of  any  of  the  Parties,  the 
Contractors  and  Subcontractors  of  any  of  the 
Parties,  and  in  the  case  of  Licensee  and 


Customer  and  the  Contractors  and 
Subcontractors  of  each  of  them,  the  directors, 
ofiicers,  agents  and  employees  of  any  of  the 
foregoing,  and  in  the  case  of  the  United 
States,  its  agents. 

(c)  In  the  event  that  more  than  one 
customer  is  involved  in  Licensed  Activities, 
refisrences  herein  to  Customer  shall  apply  to, 
and  be  deemed  to  include,  each  such 
customer  severally  and  not  jointly. 

(d)  This  Agreement  shall  be  governed  by 
and  construed  in  accordance  with  United 
States  Federal  law. 

In  Witness  Whereof,  the  Parties  to  this 
Agreement  have  caused  the  Agreement  to  be 
duly  executed  by  their  respective  duly 
authorized  representatives  as  of  the  date 
written  above. 

UCENSEE 

By: 
Its: 

CUSTOMER 

By: 

Its: 

DEPARTMENT  OF  TRANSPORTATION 

Issued  in  Washington,  DC  on  September 
24, 1999. 

PatrkU  G.  Smith. 

Associate  Administrator  for  Conunerdal 
Space  Tmnsportation. 

[FR  Doc.  99-25457  Filed  10-5-99;  8:45  am] 

BIUMQ  OOOE  4tie-1S-P 


Wednesday 
October  6,  1999 


n  3 


Part  V 


Department  of 
Transportation 


Research  and  Special  Programs 
Administration 


Tennessee  Hazardous  Waste  Transporter 
Fee  and  Reporting  Requirements;  Notice 


54474 


Federal  Register /Vol.  64,  No.  193 /Wednesday,  October  6,  1999 /Notices 


DEPARTMENT  OF  TRANSPORTATION 

RMMrch  and  Special  Programs 
Administration 

(Docket  No.  R8PA-«a-M6S] 

Pfsamption  Dstermlnation  No.  21  (R); 
Ttnnaaaei  Hazardous  Waste 
Transportsr  Pee  and  Reporting 
Requirements 

AQBCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACnON:  Notice  of  administrative 
determination  of  preemption  by  RSPA's 
Associate  Administrator  for  Hazardous 
Materials  Safsty. 

Applicant:  Association  of  Waste 
Haardous  Materials  Transporters 
(AWHMT). 

Local  Laws  Affected:  Tennessee  Code 
68-212-203(a)(6):  Tennessee  Rules  and 
Regulations  1200-l-ll-.04(4)(a)4, 
1200-l-13-.03(l)(e). 

Modes  Affected:  Highway  and  Rail. 
SUMMARY:  Federal  hazardous  material 
transportation  law  preempts 
Tennessee's  requirement  for  hazardous 
waste  transporters  to  pay  a  $650  per 
year  remedial  action  fee  because  that  fae 
is  not  bir  and  it  is  not  used  for  purposes 
related  to  transporting  hazardous 
material.  Federal  hazudous  material 
transportation  law  also  preempts 
Tennessee's  requirement  for  a 
transporter  to  submit  a  written  report  of 
a  discharge  of  hazardous  waste  during 
transportation  because  that  requirement 
is  not  substantively  the  same  as  RSPA's 
requirement  in  the  Hazardous  Materials 
Regulations. 

ran  FURTMER  MraRMATKM  CONTACT: 
Frazer  C  Hilder.  Office  of  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Tranraortation,  Washington,  DC  20590- 
0001  (Tel.  No.  202-366-«400). 
SUPPLBefTARY  MTORMATION: 

L  Background 

In  March  1998,  AWHMT  applied  for 
a  determination  that  Federal  hazardous 
material  transportation  law  preempts 
Teimessee  statutory  and  regulatory 
requirements  that  transporters  of 
hazardous  waste  pay  a  remedial  action 
fee  and  file  written  reports  of  any 
discharge  of  hazardous  waste  within  the 
State. 

Teimessee  requires  a  transporter  to 
hold  a  permit  in  order  to  pick  up  or 
deliver  hazardous  waste  within  the 
State.  Tennessee  Code  68-212- 
108(a)(1);  Rule  1200-1-1 1-.04(2)  of  die 
Tennessee  Department  of  Environment 
and  Conservation  (DEC).  In  addition  to 
the  initial  application  and  annual 


renewal  fees  to  obtain  this  permit, 
which  are  not  challenged  by  AWHMT, 
the  transporter  must  also  pay  a  $650 
"remedial  action  fee"  each  year,  under 
Tennessee  Code  68-212-203(a)(6)  and 
DEC  Rule  1200-l-l3.03(l)(e).  (This  fee 
had  been  set  at  $550  for  the  1994-95 
fiscal  year  and  $600  for  the  1995-96 
fiscal  year.  Id.)  The  remedial  action  tees 
paid  by  transporters  are  deposited  into 
a  "special  agency  account .  .  .  kqpwn 
as  the  'hazardous  waste  remedial  action 
fund.' "  Tennessee  Code  6B-212-204(a). 
The  monies  in  this  fimd  may  be  used  for 
a  number  of  purposes,  including 
identifying,  investigating,  cleaning  up 
and  monitoring  "inactive  hazardous 
substance  sites";  matching  funds 
provided  by  the  United  States  to  clean 
up  hazardous  substance  sites;  providing 
on-site  technical  assistance  to  hazardous 
waste  generators;  taking  additional 
measiu«s  to  reduce  the  generation  of 
hazardous  waste  within  the  State;  and 
preparing  an  aimual  report  to  the 
Tennessee  Legislature.  Teimessee  Code 
68-212-205. 

Tennessee  also  requires  a  transporter 
to  submit  to  DEC.  "[wjitiiin  fifteen  days 
of  occurrence,"  a  written  report  "on 
each  hazardous  waste  discharae  during 
transportation  that  occurs  in  the  state." 
DEC  Rule  120(>-l-ll-.04(4)(a)4.  The 
Note  to  this  section  states  that  a  copy  of 
DOT  form  F  5800.1,  as  required  by  49 
CFR  171.16,  "shall  suffice  for  this  report 
provided  that  it  is  properly  completed 
and  supplemented  as  necessary  to 
include  the  information  required"  in 
subsection  (a)3  with  respect  to 
immediate  notification  of  any  discharge 
of  hazardous  waste. 

AWHMT  contends  that  Tennessee's 
remedial  action  fee  is  preempted 
because  the  proceeds  are  not  used 
exclusively  for  purposes  related  to 
transporting  hazardous  material, 
including  aoforoement  and  planning, 
developing,  and  maintaining  a 
capability  for  emergency  response. 
AWHMT  also  maintains  that  this  is  a 
"flat  fee"  that  is  preempted  because  it 
has  no  relation  to  the  transporter's 
operations  within  the  State.  In  addition, 
AWHMT  argues  that  Tennessee's 
requirement  to  submit  written  reports  of 
any  hazardous  waste  discharge  is 
preempted  because  it  is  not 
substantively  the  same  as  DOT'S 
requirements  in  49  CFR  171.16. 

The  text  of  AWHMT's  application  was 
published  in  the  Fedoral  Register,  and 
interested  parties  were  invited  to  submit 
comments.  63  FR  17479  (April  9, 1998), 
correction,  63  FR  18964  (April  16, 
1998).  Comments  were  submitted  by 
DEC,  the  Association  of  American 
Railroads  (AAR),  and  the  Hamrdous 
Materials  Advisory  Coimdl  (HMAC). 


Rebuttal  comments  were  submitted  by 
AWHMT.  DEC,  and  AAR.  In  its  rebuttal 
comments.  DEC  asked  RSPA  to  reopen 
the  comment  period  to  allow 
commenters  to  respond  to  rebuttal 
comments.  RSPA  denied  that  request 
but  called  DEC's  attention  to  RSPA's 
procedural  regulations  providing  that 
"Late-filed  comments  are  considered  so 
far  as  practicable."  49  CFR  107.205(c). 
Accordingly,  in  the  event  that  a 
commenter  raises  a  new  issue  in 
rebuttal  comments,  or  there  is  a  change 
in  the  facts  or  law  involved  in  a 
preemption  application,  an  interested 
party  may  always  bring  these  matters  to 
RSPA's  attention.  No  late-filed 
comments  were  received. 

n.  Federal  Preemption 

The  Hazardous  Materials 
Transportation  Act  (HMTA)  was 
enacted  in  1975  to  give  the  Department 
of  Transportation  greater  authority  "to 
protect  the  Nation  adequately  against 
the  risks  to  life  and  property  wMch  are, 
inherent  in  the  transportation  of 
hazardous  materials  in  commerce."  Pub. 
L.  93-633  §  102,  88  Stat.  2156,  presently 
codified  as  revised  in  49  U.S.C.  5101. 
The  HMTA  "replace[d)  a  patchwork  of 
state  and  federal  laws  and  regulations 
*  *  *  with  a  scheme  of  uniform, 
national  regulations."  Southern  Pac. 
Transp.  Co.  v.  Public  Serv.  Conun'n.  909 
F.2d  352, 353  (9th  Cir.  1980).  On  July 
5, 1994,  the  HMTA  was  among  the 
many  Federal  laws  relating  to 
transportation  that  were  revised, 
codified  and  enacted  "without 
substantive  change"  by  Public  Law  103- 
272, 108  Stat.  745.  The  Federal 
hazardous  material  transportation  law  is 
now  foxmd  in  49  U.S.C.  Chapter  51. 

The  HMR  are  currentiy  issued  under 
the  direction  in  49  U.S.C  5103(bKl)  that 
DOT  "shall  prescribe  regulations  for  the 
safe  transportation  of  hazardous 
material  in  intrastate,  interstate,  and 
foreign  commerce."  The  term 
"hazardous  material"  specifically 
includes  hazardous  wastes.  49  CFR 
171.8:  see  o/so  $  171.1(a)(1). 

A  statutory  provision  for  Federal 
preemption  was  central  to  the  HMTA.  In 
1974,  the  Senate  Commerce  Committee 
"endorse(d]  the  principle  of  preemption 
in  order  to  preclude  a  multiplicity  of 
State  and  local  regulations  and  the 
potential  for  varying  as  well  as 
conflicting  regulations  in  the  area  of 
hazardous  materials  transportation."  S. 
Rep.  No.  1102, 93rd  Cong.  2nd  Sess.  37 
(1974).  More  recenUy,  a  Federal  Court  of 
Appeals  found  that  uniformity  was  the 
"linchpin"  in  the  design  of  the  HMTA, 
including  the  1990  amendments  that 
expanded  the  preemption  provisions. 
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Colorado  Pub.  Util.  Comm'n  v.  Harmon, 
951  F.2d  1571, 1575  (10th  Cir.  1991). 

The  1990  amendments  to  the  HMTA 
codified  the  "dual  compliance"  and 
"obstacle"  criteria  that  RSPA  had 
applied  in  issuing  inconsistency  rulings 
before  1990.'  The  dual  compliance  and 
obstacle  criteria  are  based  on  U.S. 
Supreme  Court  decisions  on 
preemption.  Mines  v.  Davidowitz,  312 
U.S.  52  (1941);  Florida  lime  6^  Avocado 
Growers.  Inc.  v.  Paul,  373  U.S.  132 
(1963);  Ray\.  Atlantic  Richfield,  Inc., 
435  U.S.  151  (1978).  As  now  set  forth  in 
49  U.S.C.  5125(a),  these  criteria  provide 
that,  in  the  absence  of  a  waiver  of 
preemption  by  DOT  imder  49  U.S.C. 
5125(e)  or  imless  it  is  authorized  by 
another  Federal  law,  "a  requirement  of 
a  State,  political  subdivision  of  a  State, 
or  Indian  tribe"  is  explicitly  preempted 

if 

(1)  complying  with  a  requirement  of  the 
State,  political  subdivision  or  tribe  and  a 
requirement  of  this  chapter  or  a  regulation 
issued  under  this  chapter  is  not  possible;  or 

(2)  the  requirement  of  the  State,  political 
subdivision,  or  Indian  tribe,  as  applied  or 
enforced,  is  an  obstacle  to  the  accomplishing 
and  carrying  out  this  chapter  or  a  regulation 
prescribed  under  this  chapter. 

In  the  1990  amendments  to  the 
HMTA,  Congress  also  added  additional 
preemption  provisions  on  certain 
"covered  subject"  areas  and  with  regard 
to  fees  imposed  by  a  State,  political 
subdivision,  or  Indian  tribe  on  the 
transportation  of  hazardous  material. 
The  covered  subject  areas  include  "the 
written  notification,  recording,  and 
reporting  of  the  unintentional  release  in 
transportation  of  hazardous  material," 
49  U.S.C.  5125(b)(1)(D):  unless  it  is 
authorized  by  another  Federal  law  or  a 
DOT  waiver  of  preemption,  a  non- 
Federal  requirement  on  this  subject 
matter  is  preempted  when  it  is  not 
"substantively  die  same  as  a  provision 
of  this  chapter  or  a  regulation  prescribed 
under  this  chapter."  49  U.S.C. 
5125(b)(1).  RSPA  has.defined 
"substantively  the  same"  to  mean 
"conforms  in  every  significant  respect  to 
the  Federal  requirement.  Editorial  and 
other  similar  ae  minimis  changes  are 
permitted."  49  CFR  107.202(d). 

In  addition,  49  U.S.C.  5125(g)(1) 
provides  that  a  State,  political 
subdivision,  or  Indian  tribe  may 


>  While  advisory  in  nature.  RSPA's  IncxmsUtency 
rulings  were  "an  alternative  to  litigation  for  a 
determination  of  the  relationship  of  Federal  and 
State  or  local  requirements"  and  also  a  possible 
"basU  for  an  application  *  *  •  [fori  a  waiver  of 
preemption."  Inconsistency  Ruling  (IR)  No.  2, 
Rhode  Island  Rules  and  Reflations  Governing  the 
Transportation  of  Liquefied  Natural  Gas  and 
Liquefied  Propane  Gas,  etc,  44  TO  75566, 76657 
(Dec  20. 1979). 


impose  a  fee  related  to  transporting 
hazardous  material  only  if  the  fee  is  fair  and 
used  for  a  purpose  relating  to  transporting 
hazardous  material,  including  enforcement 
and  planning,  developing,  and  maintaining  a 
capability  for  emergency  response. 

Under  49  U.S.C.  5125(d)(1),  any 
directly  affected  person  may  apply  to 
the  Secretary  of  Transportation  for  a 
determination  whether  a  State,  political 
subdivision  or  Indian  tribe  requirement 
is  preempted.  The  Secretary  of 
Transportation  has  delegated  to  RSPA 
the  authority  to  make  determinations  of 
preemption,  except  for  those  concerning 
highway  routing  (which  have  been 
delegated  to  FHWA).  49  CFR  1.53(b). 
Under  RSPA's  regulations,  preemption 
determinations  are  issued  by  RSPA's 
Associate  Administrator  for  Hazardous 
Materials  Safety.  49  CFR  107.209(a). 

Section  5125(d)(1)  requires  that  notice 
of  an  application  for  a  preemption 
determination  be  published  in  the 
Federal  Register.  Following  the  receipt 
and  consideration  of  written  comments, 
RSPA  will  publish  its  determination  in 
the  Federal  Register.  See  49  CFR 
107.209(d).  A  short  period  of  time  is 
allowed  for  filing  petitions  for 
reconsideration.  49  CFR  107.211.  Any 
party  to  the  proceeding  may  seek 
judicial  review  in  a  Federal  district 
court.  49  U.S.C.  5125(f). 

Preemption  determinations  do  not 
directiy  address  issues  of  preemption 
arising  tmder  the  Commerce  Clause  of 
the  Constitution,  except  that,  as 
discussed  in  more  detail  in  Section 
in.B.2.,  below,  RSPA  considers  that 
Commerce  Clause  standards  are  relevant 
to  a  determination  whether  a  fee  related 
to  the  transportation  of  hazardous 
material  is  "fair"  within  the  meaning  of 
49  U.S.C.  5125(g)(1).  Preemption 
determinations  also  do  not  address 
statutes  other  than  the  Federal 
hazardous  material  transportation  law 
tmless  it  is  necessary  to  do  so  in  order 
to  determine  whether  a  requirement  is 
authorized  by  another  Federal  law.  A 
State,  local  or  Indian  tribe  requirement 
is  not  authorized  by  another  Federal  law 
merely  because  it  is  not  preempted  by 
another  Federal  statute.  Colomdo  Pub. 
Util.  Comm'n  v.  Harmon,  above,  951 
F.2d  at  1581  n.lO. 

In  making  preemption  determinations 
under  49  U.S.C.  5125(d),  RSPA  is 
guided  by  the  principles  and  policy  set 
forth  in  Executive  Order  No.  12612. 
entitled  "Federalism"  (52  FR  41685, 
Oct.  30, 1987).  Section  4(a)  of  that 
Executive  Order  authorizes  preemption 
of  State  laws  only  when  a  statute 
contains  an  express  preemption 
provision,  there  is  other  finn  and 
palpable  evidence  of  Congressional 
intent  to  preempt,  or  the  exercise  of 


State  authority  directiy  conflicts  writh 
the  exercise  of  Federal  authority.^ 
Section  5125  contains  express 
preemption  provisions,  which  RSPA  has 
implemented  through  its  regulations. 

m.  Discussion 

A.  Standing 

In  its  initial  comments,  DEC 
questioned  whether  A\VHMT  "has 
standing  to  pursue  this  petition."  DEC 
asserted  that  AWHMT  had  not  set  forth 
sufficient  facts  in  its  application  "to 
know  if  the  Association  has  any 
members  that  have  standing."  DEC 
stated  that  its  remedial  action  fee  "does 
not  apply  to  the  universe  of  hazardous 
materials  •  •  •  but  only  to  the  subset 
of  hazardous  waste  as  defined  by  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),"  42  U.S.C.  6901  et  seq.,  and 
that 

the  fee  only  applies  to  persons  who  'transport 
hazardous  waste  to  or  bvm  locations  within 
Tennessee."  TDEC  Rule  1200-1-11- 
.04(2Xb)(l)  in  the  Applicant's  Attachment  C 
The  fee  does  not  apply  to  a  transporter  who 
passes  through  the  State.  [Footnote  omitted] 

With  its  rebuttal  comments,  AWHMT 
submitted  affidavits  of  two  of  its 
members,  Environmental  Transport 
Group,  Inc.,  of  Flanders,  New  Jersey, 
and  Tri-State  Motor  Transit  Co..  Inc.,  of 
Joplin,  Missouri.  Officials  of  each  of 
these  companies  stated  that  their 
companies  handled  numerous 
shipments  of  hazardous  waste  every 
year  that  originate,  terminate  or  are 
temporarily  stored  during  the  normal 
course  of  transportation  in  Tennessee. 
This  is  sufficient  to  allow  AWHMT  to 
petition  for  an  administrative 
determination  of  preemption  on  behalf 
of  its  members.  As  stated  in  PI>-2(R), 
Illinois  Environmental  Protection 
Agency's  Uniform  Hazardous  Waste 
Manifest,  58  FR  11176, 11182  (Feb.  23, 
1993), 

if  Ian  association's]  members  do  not  comply 
with  the  lEPA  Uniform  Hazardous  Waste 
Manifest  requirements,  they  are  subject  to 
State  enforcement  action  and  to  delays  of 
their  shipments.  Thus,  [the  association's] 
members  are  "directly  affected"  by  the 
Uniform  Hazardous  Waste  Manifest  system, 
and  [the  association]  has  standing  to  apply 
for  this  preemption  determination. 


'On  August  4, 1999.  the  President  signed 
"Federalism"  Executive  Order  No.  13132  which 
becomes  effective  on  November  2. 1999.  Although 
this  replaces  Executive  Order  No.  12612,  it 
continues  the  policy  that  a  Federal  agency  should 
find  preemption  "only  where  the  [Federal)  sutute 
contains  an  express  preemption  provision  or  there 
is  some  other  clear  evidence  that  the  Congress 
intended  preemption  of  State  law.  or  where  the 
exercise  of  State  authority  conflicts  with  the 
exercise  of  Federal  authority  under  the  Federal 
Statute."  Sec.  4(a),  54  FR  43255, 43257  (Aug.  10. 
1999). 
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Accord.  PI>-6(R),  Michigan  Marking 
Requirements  for  Vehicles  Transporting 
Hazardoiis  and  Liquid  Industrial 
Wastes.  59  FR  6186.  6189  (Feb.  9, 1994) 
(an  association  has  standing  to  apply  for 
a  determination  that  Michigan 
leqiiirements  on  the  transportation  of 
hazardous  waste  are  preempted  when 
its  "members  include  those  who 
transport  hazardous  waste  in  or  through 
Michigan  by  motor  vehicle"). 

RSPA  finds  that  AWHMT  has 
standing  to  apply  for  a  determination 
that  Federal  hazardous  materials 
transportation  law  preempts  Tennessee 
reqiiirements  that  apply  to  AWHMT's 
membere  that  transport  hazardous  waste 
within  Tennessee. 

B.  Remedial  Action  Fee 

1.  The  Fee  and  its  Uses 

According  to  DEC,  the  remedial  action 
fiae  mandated  by  Tennessee  Code  68- 
212-203(a)(6)  and  DEC  Rule  120O-1- 
13-.03(l)(e)  is  "part  of  the  Tennessee 
superfimd  program."  DEC  stated  that 
these  fses  are  paid  by  generators  of 
hazardous  waste,  transporters  of 
hazardous  waste,  and  fadUties  that  treat 
or  dispose  of  hazardous  waste.^  DEC 
indicated  that  its  Division  of  Superfund 
collected  more  than  $2.5  million  in 
remedial  action  fises  in  1996,  and  almost 
$2.9  miUion  in  1997.  In  both  yean, 
more  than  90%  of  the  fees  were  paid  by 
generatora  and  treatment  and  disposal 
adlities;  transporters  paid  $176,800 
(about  7%  of  the  fees  collected)  in  1996. 
and  $168,700  (about  6%)  in  1997. 

DEC  stated  that  the  remedial  action 
fees  paid  by  generators,  transportere  and 
treatment  and  disposal  facilities  are 
credited  to  the  Hazardous  Waste 
Remedial  Action  Fund,^  which  is 
"distinct  from  the  state  general  fund  and 
any  unencumbered  balance  does  not 
revert  to  the  general  fund  at  the  end  of 
any  fiscal  year."  DEC  also  advised  that, 
besides  these  fees,  the  Hazardous  Waste 
Remediation  Fund  receives  criminal 
fines  and  civil  penalties  for  violations  of 
the  Tennessee  Hazardous  Waste 


*ll  appavs  that  the  amount  of  has  paid  by 
ganaraton  dapands  upon  the  amount  of  hazardotis 
waate  genarated  within  the  year.  DEC  Rule  1200- 
l-13-03(l)(b).  In  addition,  generators  who  ship 
baiardoui  waste  ofbite  for  treatment  of  disposal 
alao  pay  an  additional  fee,  also  based  on  the  amount 
of  haairdoua  wraste  shipped.  DEC  Rule  120O-1-13- 
.03(1)(c).  Although  this  additional  "off-site  shipping 
ha"  may  Im  a  "f^  related  to  transporting  hazardous 
matarial."  49  U.S.C.  5125(gj(l).  no  directly  affected 
pataon  has  asked  RSPA  to  determine  whether 
Fadaral  haardous  material  transportation  law 
praampU  this  aepanta  fee  imposed  on  generators. 

'Although  DEC  stated  initially  that  this  fund  is 
"offidaUy  named  the  Hazardoua  Waste 
Ramadiation  Fund."  it  later  referred  to  the 
"Hazardoua  Watte  Remedial  Action  Fund."  which 
is  tha  name  specified  in  Tenneaaae  Code  68-212- 
204. 


Management  Act,  and  the  State 
appropriates  $1  million  to  this  fund 
each  year.  See  Tennessee  Code  68-212- 
203(d).  (e). 

DEC  stated  that  "the  primary  use  [of 
monies  in  the  fimd]  is  as  a  mechanism 
for  the  Department  to  investigate, 
contain  and  clean  up  'inactive 
hazardous  substance  sites'  *  *  *  where 
disposal  of  hazardous  substance  has 
occurred."  According  to  DEC, 
"hazardous  substance"  has  the  same 
meaning  as  in  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA),  49  U.S.C.  9601(14),  so  that 
this  term  includes  more  than  hazardous 
wastes. 

DEC  indicated  that  disposal  can 
include  "(a]ny  spilling,  discharge,  or 
leaking  such  as  can  occur  during  an 
accident  during  transportation  or  during 
loading  and  unloading."  DEC  stated  that 
it  "accomplishes  these  activities 
through  the  use  of  contractors  when  the 
liable  {>arties  do  not  do  it  themselves." 
It  indicated  that  it  has  separate  contracts 
for  emergency  response,  investigation 
and  engineering,  and  for  remediation. 
However,  according  to  DEC,  "(tjhere  has 
not  been  a  major  spill  in  a 
transportation-related  incident  that  we 
have  had  to  address  with  the 
superfund."  It  mentioned  that,  in  1996, 
it  "used  the  fimd  and  the  emergency 
response  contractor  to  address  incidents 
on  highways,"  at  a  total  cost  of  $4,300. 
DEC  also  referred  to  two  train 
derailments  that  resulted  in  the  release   ■ 
of  significant  amoimts  of  hazardous 
substances.  It  stated  that,  in  these  latter 
two  cases,  the  rail  transporter  paid  the 
direct  costs  of  response  and  clean-up, 
and  DEC  incurred  oversight  costs  that 
totaled  slightly  more  than  $10,000  for 
both  incidents. 

In  its  application,  AWHMT  challenges 
Tennessee's  remedial  action  fee  on  the 
grounds  that  it  is  not  "fair"  and  that  it 
is  not  being  used  for  purposes  that  are 
related  to  the  transportation  of 
hazardous  material. 

2.  The  Fairness  Test 

Both  AWHMT  and  DEC  have  referred 
to  the  Commerce  Clause  as  providing 
the  standards  for  a  determination 
whether  the  Tennessee  remedial  action 
fee  is  "fair"  within  the  meaning  of  49 
U.S.C.  5125(g)(1).  AWHMT  contends 
that,  because  the  remedial  action  fee  is 
set  at  a  "flat  rate"  for  all  transporters 
who  pick  up  or  deliver  hazardous 
wastes  within  Tennessee,  it  fails  to  meet 
the  "internal  consistency"  test 
discussed  in  American  Trucking  Ass'ns 
V.  Scheiner,  483  U.S.  266, 97  S.QX.  2829 
(1987).  AWHMT  cited  the  Scheiner 
case,  483  U.S.  at  290-291.  as  holding 


that  "because  they  are  imapportioned, 
flat  fees  cannot  be  said  to  he  "  'fairly 
related'  to  a  feepayer's  level  of  presence 
or  activities  in  the  fee-assessing 
jurisdiction."  It  cited  four  State  court 
decisions  in  cases  also  bKjught  by  the 
American  Trucking  Associations,  Inc. 
(ATA)  that  "strike  down,  enjoin,  or 
escrow  flat  hazardous  materials  taxes 
and  fees":  Wisconsin,  556  N.W.2d  761 
(Wis.  Q.  App.),  review  denied,  560 
N.W.2d  274  (1996);  Massachusetts,  613 
N.E.2d  95  (1993);  Maine,  595  A.2d  1014 
(1991):  and  New  Jersey,  No.  11562-92 
(N.J.  Tax.  Ct.,  March  11, 1998).' 

AWHMT  also  asserted  that  the  DEC 
remedial  action  fee  is  inherently 
"unfair"  because  of  the  possible 
cumulative  effect  if  other  jurisdictions 
charge  similar  fees: 

Some  motor  carriers,  otherwise  in 
compliance  with  the  HMRs,  will  inevitably 
be  unable  to  shoulder  multiple  flat  fees,  and 
thus  will  be  excluded  from  some  sub-set  of 
fee-imposing  jurisdictions.  If  the  State's  flat 
fee  scheme  is  allowed  to  stand,  similar  fees 
must  be  allowed  in  the  Nation's  other  30,000 
non-federal  jurisdictions.  The  cumulative 
eSiect  of  such  outcome  would  be  not  only  a 
generally  undesirable  patchwork  of 
regulations  necessary  to  collect  the  various 
fees,  but  the  balkanization  of  carrier  areas  of 
operation  and  attendant,  imnecessary 
handling  of  hazardous  materials  as  these 
materials  are  transferred  from  one  company 
to  another  at  jurisdictional  borders.  The 
increased  transfers  would  pose  a  serious  risk 
to  safety,  since  "the  more  frequently 
hazardous  material  is  bandied  during 
transportation,  the  greater  the  risk  of 
mishap."' 

HMAC  also  argued  that  a 

flat  fee  of  $650  per  year  *  *  •  is  clearly 
unfair  to  interstate  carriers.  If  such  fees  were 
to  be  enacted  by  other  States  or  jurisdictions, 
it  would  lead  to  assessments  on  interstate 
carriers  many  times  the  rates  paid  by  local 
carriers  for  the  same  number  of  miles.  A  fee 
of  this  magnitude  applied  by  50  States  would 
result  in  a  cost  to  a  single  carrier  of  more 
than  $32,000. 

DEC  has  asserted  that  its  remedial 
action  fee  is  not  unreasonably  high 
because  in  1997  transporters  paid  only 
about  6%  of  the  total  fises  collected.  DEC 
stated  that  its  fee  does  not  di£ferentiate 
between  interstate  and  intrastate 


'  After  remand  by  the  New  Jeraey  Supreme  Court, 
713  A.2d  497  (1998).  the  AppelUte  Division 
reversed  and  remanded  this  case  with  directions  to 
the  State  to  apply  to  DOT  for  a  determination  on 
the  fairness  of  New  Jersey's  hazardous  waste 
transporter  registration  fee.  Docket  No.  A-«334- 
97T3F  (lune  IS.  1999).  RSPA  understands  that  the 
Appellate  Division  has  denied  motions  for 
reconsideration  of  its  June  15, 1999  decision  and 
that  both  ATA  and  the  State  of  New  Jersey  have 
appealed  this  decision  to  the  New  Jersey  Supreme 
Court  AWHMT  is  affiliated  tvith  ATA. 

*The  quoted  language  is  from  Mitsouri  Pac.  HJi. 
V.  RaUmad  Comm'n  ofTexai,  671  F.  Supp.  466, 
480-81  (WJ).  Tex.) 
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carriers,  because  both  pay  the  same 
$650  amount  per  year.  Although  not 
"conced[ingl  that  the  fee  is  a  flat  fee," 
DEC  does  "acknowledge  that  all  of  the 
persons  in  the  small  subset  of  payers 
who  are  transporters  of  hazardous  waste 
all  pay  the  same  amoimt."  It  contended 
that  the  Scheiner  case  is  not  dispositive, 
regardless  of  whether  the  remedial 
action  fee  is  considered  a  "tax"  or  a 
regulatory  "f^." 

DEC  stated  that,  because  this  fee  is  not 
used  to  pay  the  government's  "general 
debts  and  liabilities,"  it  is  not  a  tax,  but 
rather  a  "fee"  which  is  "charged  by  the 
government  in  connection  with  the 
exercise  of  its  police  function  to  help 
defray  costs  of  the  government's 
provision  of  a  specific  service."  This 
fee.  DEC  stated,  helps  "defray  the  State's 
costs  in  the  establishment  and 
maintenance  of  a  fund  used  to  identify, 
investigate  and  remediate  sites  where 
there  is  a  release  or  threatened  release 
of  hazardous  substances,"  including 
'"maintaining  a  capability  for 
onergency  response"  when  the  actual  or 
threatened  release  results  from  the 
transport  of  hazardous  materials."  It 
contended  that  the  decisions  in  V-1  Oil 
Co.  V.  Utah  State  Dept.  of  Public  Safety, 
131  F.3d  1415  (10th  Cir.  1997),  and 
Interstate  Towing  v.  Cincinnati.  6  F.Sd 
1154  (6th  Cir.  1993),  hold  that  uniform 
fees  that  are  used  to  perform  inspections 
of  LPG  facilities  (in  V-1  Oil]  or  tow 
trucks  (in  Interstate  Towingi  do  not 
discriminate  against  interstate 
commerce.  DEC  also  referred  to 
Evansville-Vanderburgh  Airport  Auth. 
V.  Delta  Airlines.  Inc.,  405  U.S.  707.  717. 
92  S.Q.  1349, 1355  (1972),  as  approving 
a  $1.00  charge  for  each  departing 
passenger  on  both  interstate  and 
intrastate  flights  as  "a  fair,  if  imperfect, 
approximation  of  the  use  of  facilities  for 
whose  benefit  they  are  imposed." 

DEC  argued  that  "tax  cases  such  as 
Scheiner''  do  not  invalidate  its  remedial 
action  fee.  It  stated  that  "Tennessee's  fee 
provision  does  not  explicitly  treat  out- 
of-state  interests  differently,"  and  that 
only  transporters  who  pick  up  or  deliver 
hazardous  waste  in  the  State  must  pay 
the  fee.  not  all  "truckers  who  merely 
enter  the  State."  In  addition.  DEC 
asserted  that  there  should  be  no 
"concern  about  burdensome  multiple 
taxation,"  because  "If  all  the  states  were 
to  adopt  a  law  identical  to  Tennessee's, 
the  highest  niunber  of  them  that  would 
assess  the  fee  on  a  particular  shipment 
would  be  two.  the  beginning  and 
terminating  states."  DEC  dted 
Oklahoma  Tax  Comm'n  v.  Jefferson 
Lines.  Inc..  514  U.S.  175. 115  S.Ct.  1331 
(1995),  and  Goldberg  v.  Sweet.  488  U.S. 
252, 109  S.Ct.  582  (1989),  as  situations 
where  two  States  might  permissibly 


impose  taxes  on  the  same  interstate 
transaction,  i.e..  a  telephone  call 
between  persons  in  different  States 
(Goldberg)  or  the  purchase  of  a  bus 
ticket  from  one  State  to  another 
(Jefferson  Unes).  DEC  maintained  that 
Scheiner  has  not  "invalidated  all  flat 
taxes,  but  rather  focused  on  "the 
methods  by  which  the  flat  taxes  are 
assessed."  DEC  also  argues  that  the 
remedial  action  fee  "is  apportioned,  as 
much  as  it  can  be,"  because 

there  is  no  relation  between  miles  driven  and 
the  potential  cost  of  clean  up  if  there  is  an 
accident.  One  of  the  most  significant  factors 
in  the  expense  of  a  clean-up  is  the  location 
of  the  spill,  e.g.,  the  proximity  to  a  stream  or 
the  nature  of  the  subsiirface  conditions  and 
whether  they  impede  the  migration  into 
ground  water.  •  •  •  These  cases  (Scheiner 
and  Goldberg]  show  that  the  commerce 
clause  does  not  require  the  adoption  of  an 
apportionment  formula  that  does  not  make 
sense. 

In  its  rebuttal  comments,  AWHMT 
disa^eed  with  each  of  DEC'S  arguments. 
AWHMT  stated  that  the  amount  of  the 
Tennessee  remedial  action  fee  is  not 
reasonable  because,  except  for  one  other 
State,  it  is  the  highest  "flat, 
unapportioned"  fee  imposed  on 
transporters  of  hazardous  materials,  and 
it  is  excessive  when  compared  to  "the 
level  of  the  transporter's  instate 
activity"  or  the  "DEC  clean-up  costs, 
even  if  transportation-related."  AWHMT 
asserted  that  mileage  "is  plainly 
relevant  to  the  risk  imposed  upon  the 
DEC,  or  the  State  for  that  matter,  by  the 
transportation  of  hazardous  waste." 
Qting  the  decisions  in  the  Maine  (595 
A.2d  at  1017)  and  Massachusetts  (613 
N.E.2d  at  103)  cases,  AWHMT  argued 
that  the  factors  cited  by  DEC  do  not  vary 
between  interstate  and  intrastate  carriers 
and  that  Scheiner  requires  a  State  to 
apportion  its  fees  based  on  mileage  that 
the  interstate  carrier  travels  within  the 
State,  unless  it  is  impracticable  to  do  so. 

AWHMT  also  noted  that  RSPA  takes 
into  account  the  number  of  high  mileage 
transportation  corridors  in  a  State  in 
allocating  grants  imder  the  Hazardous 
Materials  Emergency  Preparedness 
(HMEP)  grants  program,  carried  out  in 
accordance  with  49  U.S.C.  5116. 
AWHMT  stated  that  Tennessee  received 
mwe  than  $500,000  bom  RSPA  under 
the  HMEP  grant  program  between  1993 
and  1996  (and  a  total  of  $19.4  million 
over  the  FY  '92— FY  '96  period  in 
Federal  assistance  for  preparing  and 
responding  to  transportation 
emergencies,  according  to  a  Department 
of  Energy  report). 

AWHMT  stressed  tiiat  the  remedial 
action  fise  is  an  annual  fee,  which  is  the 
same  regardless  of  the  number  of 
shipments  into  or  from  Tennessee,  and 


that  an  interstate  carrier  is  potentially 
exposed  to  a  cumulative  burden  of 
$32,500  if  every  State  adopted  a  similar 
fee.  It  is  because  the  fee  is  set  on  an 
annual  basis,  rather  than  per  shipment, 
AWHMT  stated,  that  the  fee 
discriminates  against  the  interstate 
carrier  who  "would  pay  a  fee  up  to  49 
times  higher  than  the  intrastate  carrier 
for  the  same  level  of  total  covered 
operations." 

AWHMT  also  asserted  that  the  same 
Commerce  Clause  standards  apply, 
whether  Tennessee  calls  the  remedial 
action  fee  a  tax  or  a  fee,  and  that  these 
fees  are  "wholly  unlike"  the  user  fees  in 
the  Evansville-Vanderburgh  case  and 
the  inspection  charges  in  V-1  Oil  and 
Interstate  Towing  because  they  are  not 
related  to  the  usage  of  a  facility  or  the 
services  provided  by  the  State.  It  stated 
that  any  language  in  Evansville- 
Vanderbur^  sanctioning  "flat,  annual 
user  charges"  (which  were  not  involved 
in  that  case)  cannot  be  relied  on 
following  the  Scheiner  case.  And  it 
disputed  DEC'S  argument  that  the 
"internal  consistency"  test  should  not 
apply  to  Tennessee's  remedial  action 
fee,  stating: 

An  interstate  carrier  faced  with  the 
prospect  of  paying  $650  plus  permit  fees  in 
advance  of  any  contract  for  at  least  a  single 
delivery  ot  pickup  of  waste  in  Tennessee  is 
subject  to  pressure  to  avoid  the  State 
altogether.  By  the  same  token,  if  every  State 
implemented  a  system  like  the  DEC  remedial 
action,  Tennessee  transporters  would  be 
pressiired  to  stay  out  of  interstate  commerce. 
The  DEC  remedial  action  fee  thus  runs 
squarely  afoul  of  the  fundamental  Commerce 
Qause  principle  that  "revenue  measures 
must  maintain  state  boundaries  as  a  neutral 
factor  in  economic  decision-making." 
IScheiner,  483  U.S.  at  283] 

AWHMT  also  disagreed  witii  DEC's 
argument  that  the  remedial  action  fee  is 
justified  because  the  State  regulates 
hazardous  waste  more  closely  than  it 
does  hazardous  substances.  According 
to  AWHMT,  both  must  be  transported  in 
accordance  with  the  HMR,  which 
requires  the  use  of  the  Uniform 
Hazardous  Waste  Manifest  for 
hazardous  wastes  (but  not  other 
hazardous  materials)  and  refers  to  the 
Environmental  Protection  Agency's 
requirement  that  a  transporter  of 
hazardous  waste  clean  up  any  release 
during  transportation.  See  49  CFR  171.3 
(note).  172.205:  40  CFR  Part  263. 
AWHMT  asserted  that,  "(ilf 
environmental  protection  fee  were  in 
fact  the  goal,  this  fee  would  apply  to  all 
hazmat  carriers,  not  just  hazwaste 
transporters  picking  up  or  delivering 
hazardous  waste  in  the  State." 

In  Evansville-Vanderbur^,  the     - 
Supreme  Court  foimd  that  a  state  or 
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local  "toll"  would  pass  muster  under 
the  Commerce  Clause  so  long  as  it  "is 
based  on  some  iiair  approximation  of  use 
or  privilege  for  use, . . .  and  is  neither 
discriminatory  against  interstate 
commerce  nor  excessive  in  comparison 
with  the  governmental  benefit 
conferred."  405  U.S.  at  716-17, 92  S.Q 
at  1355.  In  that  case,  the  Court  also 
indicated  that  "a  State  may  impose  a  flat 
fse  for  the  privilege  of  using  its  roads, 
without  regard  to  the  actual  use  by 
particular  vehicles,  so  long  as  the  fee  is 
not  excesnve."  405  U.S.  at  715,  92  S.Ct. 
at  1355.  However,  in  Scheiner,  the  Court 
limited  the  application  of  this  latter 

S reposition  to  those  situations  where  a 
at  tax  is  "the  only  practicable  means 
of  collecting  revenues  from  users  and 
the  use  of  a  more  finely  graduated  user- 
fee  schedule  would  pose  genuine 
administrative  burdens."  483  U.S.  at 
296, 107  S.Ct.  at  2847.  More  recently, 
the  Court  stated  that  "a  levy  is 
reasonable  imder  Evansville  if  it  (1)  is 
based  on  some  fair  approximation  of  the 
use  of  the  facilities,  (2)  is  not  excessive 
in  relation  to  the  benefits  conferred,  and 
(3)  does  not  discriminate  against 
interstate  commerce."  Northwest 
Airlines.  Inc.  v.  Kent.  510  U.S.  355,  367- 
68, 114  S.Ct  855,  864  (1994). 

As  a  fixed  annual  fee,  regardless  of 
the  number  of  pick-ups  or  deliveries  of 
hazardous  waste  within  the  State, 
Tennessee's  remedial  action  fee  differs 
from  the  per-trip  fees  in  EvansviUe- 
Vanderburgh  and  from  the  sales  or  gross 
receipts  taxes  on  specific  interstate 
transactions  in  the  Jefferson  Lines  and 
Goldberg  cases.  It  is  also  different  from 
the  fises  charged  to  offset  inspections 
performed  by  the  State  in  the  V-l  Oil 
and  Interstate  Trucking  decisions, 
where  the  cost  of  performing  a  required 
inspection  would  be  expected  to  me 
same  amount  for  both  interstate  and 
intrastate  companies.  There  is  an 
absence  of  any  evidence  that 
Teimessee's  $650  annual  fee  has  any 
approximation  to  transporters'  use  of 
roads  or  other  facilities  within  the  State, 
or  that  "genuine  administrative 
burdens"  prevent  the  application  of  a 
more  finely  graduated  user  fee  to 
transporters  who  pick  up  or  deliver 
hazardous  waste  within  the  State. 
Accordingly,  Tennessee's  remedial 
action  fee  fails  the  test  of 
"reasonableness"  in  Evansville- 
Vanderburgh. 

This  test  appears  to  be  the  most 
appropriate  one  for  interpreting  the 
fairness  requirement  in  49  U.S.C. 
5125(g)(1).  RSPA  notes  that  the  House 
Committee  on  Energy  and  Commerce 
first  used  the  word  "reasonable"  in 
refarring  to  this  requirement,  H.R. 
Report  No.  101-444,  Part  1,  p.  49  (1990), 


although  this  evolved  into  "equitable" 
in  the  1990  amendments.  Pub.  L.  101- 
615,  §  13, 104  Stat.  3260,  and  then  to 
"fair"  in  the  1994  codification  of  the 
Federal  hazardous  material 
transportation  law.  Pub.  L 103-272, 108 
Stat.  783.  As  noted  by  AWHMT,  Senator 
Exon  subsequently  stated  in  floor  debate 
that,  "even  though  the  recodification 
refers  to  fees  that  are  'fair'  rather  than 
'equitable,'  the  usual  constitutional 
commerce  clause  protections  remain 
appUcable  and  prohibit  fees  that 
discriminate  or  unduly  burden 
interstate  commerce."  Cong.  Rec. 
S11324  (Aug.  11, 1994). 

RSPA  notes  that  it  is  not  simply  a 
potential  for  multiple  fees,  but  the  lack 
of  any  relationship  between  the  fiaes 
paid  and  the  respective  benefits 
received  by  interstate  and  intrastate 
carriers,  that  establishes  discrimination 
against  interstate  commerce.  As  the 
Massachusetts  Supreme  Judicial  Court 
stated  in  the  case  brought  by  ATA 
challenging  that  State's  hazardous  waste 
transporter  fiae: 

(as]  viewed  from  the  perspective  of  the  user, 
as  it  must  be,  it  is  apparent  that  the  fee  does 
not  vary  on  any  "proxy  for  value"  obtained 
from  the  Commonwealth.  An  interstate 
hazardous  wraste  transporter  which  travels 
just  one  time  in  the  Commonwealth  must  pay 
the  same  fee  as  a  local  hazardous  waste 
transporter.  It  is  therefore  apparent  that  the 
"privilege"  of  using  the  compliance  program 
is  more  valuable  to  local  transporters  so  that 
the  practical  effect  of  apportioning  total  costs 
on  a  per  vehicle  basis  is  to  discriminate 
against  interstate  commerce. 

415  Mass.  at  347, 613  N.E.2d  at  102.  The 
Wisconsin  Coiut  of  Appeals  discussed 
the  diffierence  between  a  tax  on 
"services  provided  by  disposal 
facilities"  within  the  State,  which 

would  be  constitutionally  permissible  under 
the  Commerce  Clause  because  the  tax  would 
be  imposed  on  the  delivery  of  services  within 
the  state.  Chapter  SERB  4  fees  are  not  related 
to  the  services  provided  by  in-state  disposal 
fecilities  to  interstate  transporters  but  to 
carriers  who  cross  the  state  line  to  use  a 
facility  in  Wisconsin.  Such  fees  are  not 
"apportioned"  in  that  they  are  unrelated  to 
the  extent  of  the  mileage  traveled  within  the 
state.  Such  a  flat  tax  or  fee  clearly  violates 
the  spirit  of  the  Commerce  Clause  to  avoid 
the  economic  Balkanization  that  plagued 
relations  among  the  Colonies  and  later  among 
the  States  under  the  Articles  of 
Confederation. 

556  N.W.2d  at  766-67. 

The  statutory  provisions  directing 
DOT  to  issue  Federal  regulations 
governing  uniform  forms  and 
procedures  for  State  registration  and 
permitting  of  persons  who  offer  or 
transport  hazardous  materials  (to  be 
based  on  the  recommendations  of  a 
working  group)  specifically  provide  that 


DOT'S  regulations  may  "not  define  or 
limit  the  amounts  of  a  fee  a  State  may 
impose  or  collect."  49  U.S.C.  5119(c)(1). 
RSPA  "has  never  relied  on  the  potentijd 
cumulative  effect  of  a  [fee]  requirement 
as  a  basis  for  finding  inconsistency," 
IR-17,  Illinois  Fee  on  Transportation  of 
Spent  Nuclear  Fuel,  51  FR  20926,  20934 
(June  9, 1986),  although  RSPA  has 
previously  acknowledged  the  "impact  of 
widespread  adoption  of  such  fees  [may 
be)  relevant  to  Commerce  Clause 
litigation."  IR-17,  Action  on  Appeal,  53 
FR  36200,  36201  (Sept.  25, 1987).  Here, 
there  is  no  showing  Oiat  the  potential 
for  other  States  to  adopt  fees,  by  itself, 
makes  the  Tennessee  remedial  action 
feeiinfair. 

Because  Tennessee's  remedial  action 
fee  imposed  on  hazardous  waste 
transporters  is  not  based  on  some  fair 
approximation  of  the  use  of  the  facilities 
and  discriminates  against  interstate 
commerce,  it  is  not  fair  and  violates  49 
U.S.C.  5125(g)(1)  and  is  jjreempted  by 
Federal  hazardous  material 
transportation  law. 

3.  The  "Used  For"  Test 

DEC  acknowledged  that  "many  of  the 
situations  the  fund  is  used  for  are  not 
related  to  transportation,"  but  argued 
that  it  should  not  have  to  create  "two 
sub-funds,  one  for  transportation 
incidents  and  one  for  everything  else." 
If  so,  DEC  claimed,  there  would  be 
greater  total  costs  for  the  additional 
"staff  to  administer  the  program  [and]  it 
is  quite  likely  that  the  transporters 
would  have  to  pay  a  much  larger  fee  to 
support  a  fund  capable  of  paying  the 
costs  of  a  significant  removal  and 
remediation  effort  at  a  hazardous 
substance  site." 

DEC  refused  to  concede  that  "any 
money  paid  by  a  transporter  has 
actually  been  paid  for  any  of  these  other 
situations  or  purposes  because  the  fund 
has  not  been  below  $170,000  in  the  time 
period  of  concern."  It  also  stated  that 
"Congress  clearly  authorized  fees  such 
as  Tennessee's"  because 

The  Hazardous  Waste  Remedial  Action 
Fund  is  the  only  source  of  funds  available  to 
the  Department  of  Environmental 
Conservation,  or  the  State  of  Tennessee, 
which  can  be  used  to  hire  contractors  to 
address  emergencies  caused  by  spills  of 
hazardous  waste  resulting  from 
transportation  accidents. 

DEC  argued  that  even  though  it  has 
spent  less  than  $15,000  from  this  fund 
in  cleaning  up  highway  and  rail 
incidents,  "[i]t  just  happens  that  the 
liable  party  is  doing  that  work  rather 
than  the  state's  contractor."  DEC 
asserted  that  the  fund  provides  the 
capability  for  emergency  response, 
including  developing,  implementing. 
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and  supervising  contracts,  and  that  it  is 
inappropriate  to  compare  receipts  and 
costs  in  any  single  year.  It  stated  that 
"§  512S(g)  does  not  reqiure  that  we  look 
into  what  events  occur  in  what  years 
with  the  possible  result  that  the  fee 
would  be  preempted  in  some  years  and 
not  in  others." 

DEC  contrasts  its  remedial  action  fee 
with  the  fiees  chaiged  by  Los  Angeles 
Ck>imty  which  RSPA  found  to  be 
preempted  in  Pr>-9(R).  60  FR  8774, 
8784  (Feb.  15, 1995),  petition  for 
reconsideration  pending.  It  stated  that 
the  fees  considered  in  PD-9(R)  paid  for 
administration  of  a  requirement  that 
businesses  plan  for  emergency  response 
to  hazardous  materials  not  in 
transportation,  rather  than  the  State's 
own  capabiUty  for  emergency  response 
to  a  transportation  incident.  DEC  also 
argued  that  "what  the  fees  are  actually 
spent  on  is  inelevant,"  imder  the 
EvansviUe-Vandeiburgh  case  and  New 
Hampshire  Motor  Transport  Ass'n  v. 
Flynn,  751  F.2d  43  (1st  Cir.  1984).  These 
cases,  according  to  DEC,  show  that  "it 
is  permissible  imder  the  commerce 
clause  and  the  HMTA  to  combine  the 
purposes  of  a  fund." 

to  its  appUcation,  AWHMT  asserted 
that  Tennessee's  remedial  action  fee  is 
preempted  because  none  of  the  uses  of 
the  Hazardous  Waste  Remedial  Action 
Fimd  "address  enforcement  and 
emergency  response  for  transportation 
of  hazardous  materials  within  the 
meaning  of  49  U.S.C.  5125(g)(1)."  In 
rebuttal  comments,  AWHMT  questions 
whether  "inactive  hazardous  substance 
sites"  properly  include  the  location  of  a 
hazardous  material  transportation 
incident,  because  the  carriers  are  known 
parties  from  which  the  State  can  recover 
clean-up  costs.  It  also  questioned 
whether  the  "  'clean  up'  after  an 
emergency  has  been  abated  is 
'transportaticm-related'  within  the 
meaning  of  49  U.S.C.  S125(g)(l)."  AAR 
agreed  that  none  of  the  purposes  listed 
in  Tennessee  Code  68-212-205,  for 
which  the  fund  may  be  used,  "target 
transportation  activities."  HMAC  stated 
that,  while  these  monies  may  be  used 
"for  many  worthwhile  purposes  •  •  • 
the  use  of  funds  for  these  activities  is 
not  related  to  the  transportation  of 
hazardous  material,  as  required  by 
Federal  statute,  and  therefore  not 
permitted." 

AAR  also  stated  in  its  rebuttal 
comments  that  a  "separate 
transportation  program"  for  use  of  the 
remedial  action  fees  would  not 
necessarily  involve  greater  costs  because 
"Tfflinessee  can  create  a  separate 
program  with  shared  administrative 
costs."  AAR  argued  that,  because  there 
is  no  segregaticm  of  the  fees  paid  by 


transporters  of  hazardous  waste,  it  is 
impossible  to  find  that  these  fees  are 
being  used  only  for  transportation 
purposes,  as  required  by  §  5125(g)(1). 
AAR  pointed  out  that  the  transporters 
themselves,  rather  than  the  State,  have 
paid  the  cost  of  cleaning  up  train 
incidents. 

With  respect  to  DEC'S  statement  that 
the  Hazardous  Waste  Remedial  Action 
Fund  is  the  only  source  of  funds 
available  to  clean  up  spills  of  hazardous 
waste  in  transportation,  AAR  contended 
that,  even  if  correct,  this  point  is 
irrelevant: 

Congress  did  not  add  a  qualification  that  a 
State  fee  would  not  be  preempted  if  it  were 
the  only  source  of  funds  for  a  particular 
purpose.  •  *  *  (Tlhere  is  nothing  to  prohibit 
Tennessee  from  developing  an  emergency 
response  capability  utilizing  a  fee  that  does 
not  violate  the  dictates  of  49  U.S.C  §  S12S(g). 

AWHMT  referred  to  the  responsibility 
of  transporters  to  respond  to  an  incident 
and  the  Federal  financial  responsibility 
requirements  in  49  CFR  Part  387  to 
cover  environmental  damage.  It  also 
pointed  to  Federal  assistance,  including 
grants  by  RSPA  under  the  HMEP 
program. 

In  response  to  DEC'S  argtmients  that  it 
had  not  actually  used  fees  collected 
from  transporters  for  non-transportation 
purposes,  AWHMT  addressed  several 
points.  It  argued  that  the  fact  that  the 
funds  are  commingled  in  a  single  fund 
precludes  a  claim  of  "non-use,"  that  the 
State  may  not  properly  collect  fees  on 
transportation  and  hold  them 
indefinitely  because  §  5125(g)(1) 
requires  thiat  they  be  "used"  for 
transportation-related  activities,  and 
that  the  total  amount  collected  from 
transporters  is  at  least  $500,000,  rather 
than  the  $170,000  just  for  1996. 

CERCLA  was  enacted  "to  provide  for 
a  national  inventory  of  inactive 
hazardous  waste  sites"  and  to  authorize 
EPA  "to  take  emergency  assistance  and 
containment  actions  with  respect  to 
such  sites,"  finances  by  a  "Superfund." 
H.R.  Keport  No.  96-1016,  Part  I, 
Interstate  and  Foreign  Commerce 
Committee,  p.  17  (May  16, 1990),  as 
reprinted  in  1980  U.S.  Code 
Congressional  and  Administrative 
News,  pp.  6119-20.  In  1986,  Con^ss 
amended  CERCLA  to  provide  additional 
funding  "to  clean  up  the  Nation's  worst 
abandoned  hazardous  waste  sites  and 
imcontrolled  leaking  underground 
storage  tanks."  H.R.  Report  No.  99-253, 
Part  I,  Energy  and  Commerce 
Committee,  p.  54,  as  reprinted  in  1986 
U.S.  Code  Congressional  and 
Administrative  News,  p.  2836.  While  an 
"inactive"  or  "abandoned"  waste  site 
could  result  bom  a  release  in 
transportation,  it  is  clear  that  the 


primary  piupose  of  the  Superfund  was 
not  to  provide  for  the  cleanup  of 
transportation  incidents. 

Tennessee  acknowledges  that  the 
primary  purpose  of  its  remedial  action 
fund  is  similarly  to  clean  up  "inactive 
hazardous  substance  sites."  "The  State 
argues  that  the  fund  is  also  available 
(and  is  the  only  source  for)  cleaning  up 
a  release  of  a  hazardous  substance  in 
transportation,  but  it  admits  that  it  has 
spent  less  than  $15,000  in  supervising 
cleanup  activities  conducted  by 
transporters — out  of  the  approximately 
$170,000  it  collects  each  year.  Without 
providing  specific  figures,  Tennessee 
seems  to  claim  that  the  imspecified 
excess  that  has  been  built  up  since  1994 
is  simply  being  kept  in  reserve  for 
possible  future  transportation  incidents. 

This  does  not  satisfy  the  requirement 
in  49  U.S.C.  5125(g)(1)  that  hazardous 
material  transporter  fees  must  be  "used 
for  a  purpose  related  to  transporting 
hazardous  material,  including 
enforcement  and  planning,  developing, 
and  maintaining  a  capability  for 
.emergency  response."  If  the  State 
prefers  not  to  create  and  maintain  a 
separate  fund  for  fees  paid  by  hazardous 
materials  transporters,  then  it  must 
show  that  it  is  actually  spending  these 
fees  on  the  purposes  permitted  by  the 
law.  In  this  area  where  only  the  State 
has  the  information  concerning  where 
these  funds  are  spent,  more  specific 
accovmting  is  required.  Under  section 
5125(g)(2)(B),  upon  RSPA's  request,  a 
State  must  report  on  "the  piuposes  for 
which  the  revenues  from  the  fee  are 
used."  In  the  April  6, 1998  public 
notice,  RSPA  asked  Tennessee  to  set 
forth  in  detail  how  much  it  collected 
and  how  it  used  the  fees  it  collected  in 
fiscal  year  1996-97.  Although  DEC's 
comments  included  information  on  the 
amoimts  of  remedial  action  fees 
collected,  the  State  accounted  for  less 
than  $15,000  in  expenditures.  Although 
it  claims  that  the  current  balance  in  the 
remedial  action  fund  exceeds  the 
amoimt  collected  from  transporters  in 
any  one  year,  DEC  has  failed  to 
demonstrate  that  none  of  the  fees 
collected  from  transporters  were  spent 
for  non-transportation  purposes.  Nor 
has  it  justified  imposing  fees  on 
transporters  of  hazardous  waste  simply 
to  create  a  large  surplus  for  the  futiue. 
Because  Tennessee  is  not  using  the 
remedial  action  fees  paid  by  hazardous 
waste  transporters  for  purposes  related 
to  transporting  hazardous  material,  that 
fee  violates  49  U.S.C  5125(g)(1)  and  is 
preempted  by  Federal  hazardous 
matoial  transportation  law. 
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C.  Written  Notification  of  Incidents 

The  HMR  require  a  carrier  to  submit 
to  RSPA,  "within  30  days  of  the  date  of 
discovery,"  a  written  report  of  certain 
incidents  that  occur  during  the  course  of 
transportation,  including  any 
"unintentional  release  of  hazardous 
materials  from  a  packaging  (including  a 
tank)  or  [when]  any  ouantity  of 
hazaidous  waste  has  oeen  discharged 
during  transportation."  This  report  must 
be  submitted  on  DOT  Form  F  5800.1 
and,  when  it  pertains  to  a  discharge  of 
hazardous  waste,  a  copy  of  the 
hazardous  waste  manifest  must  be 
attached,  and  "[a]n  estimate  of  the 
quantity  of  the  waste  removed  from  the 
scene,  the  name  and  address  of  the 
fiKility  to  which  it  was  taken,  and  the 
manner  of  disposition  of  any  removed 
waste  must  be  entered  in  Section  DC  of 
the  report  form."  49  CFR  171.16(a). 

Section  171.16  was  added  to  the  HMR 
in  1970  in  response  to  a 
recommendation  of  the  National 
Transportation  Safetv  Board  that  DOT 
develop  and  establish  a  imiform  system 
for  reporting  incidents  in  the 
transportation  of  hazardous  materials  by 
all  modes.  Final  Rule,  Reports  of 
Hazardous  Materials  Incidents,  35  FR 
16836. 16837  (Oct.  31, 1970);  see  o/so 
RSFA's  notice  of  proposed  rulemaking 
(NPRM).  34  FR  17450  (Oct  29, 1969).  In 
the  NPRM.  RSPA  stated  that: 

The  infonnation  derived  from  these  reports 
will  be  used  by  the  Department:  (l)  As  an  aid 
in  evaluating  the  efiisctiveness  of  the  existing 
regulations;  (2)  to  assist  in  determining  the 
need  fcr  regulatory  changes  to  cover 
changing  transportation  safety  problems;  and 
(3)  to  detennine  the  major  problem  areas  so 
that  the  attentim  of  the  Department  may  be 
more  suitably  directed  to  those  areas. 

Id.  In  1989,  the  time  for  submitting 
%vritten  incident  reports  was  increased 
from  15  days  to  30  days  after  the 
carrier's  discovery  of  the  incident,  and 
DOT  Form  F  5800.1  was  revised.  Final 
Rule.  Detailed  Hazardous  Materials 
Incident  Reporte.  54  FR  25806,  25813 
(June  19. 1989).  RSPA  has  recently 
begun  a  new  rulemaking  proceeding  to 
evaluate  the  need  for  any  change  in  the 
reporting  requirements  and  consider 
changes  to  DOT  Form  F  5800.1  to  obtain 
more  useful  information  and  reduce  the 
burdens  on  the  carriers  who  are 
required  to  submit  these  reports.  See 
RSPA's  advance  notice  of  proposed 
rulemaking,  64  FR  13943  (March  23, 
1999). 

Under  DEC  Rule  1200-1-11- 
.04(4)(a)4,  a  carrier  must  also  send  a 
written  report  to  DEC  "on  each 
hazardous  waste  discharge  during 
transportation  that  occurs  in" 
Tennessee.  This  written  report  must  be 


submitted  "[w]ithin  fifteen  days  of 
occurrence,"  and  must  include  specified 
information  about  the  discharge,  "a 
discussion  of  the  cause  of  the 
emergency,  and  a  summary  of  the 
emergency  response  (including  the 
treatment  or  disposition  of  any  spilled 
waste  or  contaminated  material)."  A 
copy  of  the  hazardous  waste  manifest 
must  be  included  with  the  report.  The 
note  to  DEC  Rule  120(>-l-ll.-04(4)(a)4 
indicates  that  a  copy  of  DOT  Form  F 
5800.1  "shall  suffice  for  this  report 
provided  that  it  is  properly  completed 
and  supplemented  as  necessary  to 
include  all  information  required  by  this 
paraoeph." 

Although  AAR  contended  that  DEC 
requires  "more  information  [to]  be 
provided"  than  on  DOT  Form  F  5800.1, 
and  DEC  admitted  that  its  requirement 
calls  for  "additional  information  to  be 
submitted  besides  what  is  required  on 
DOT  form  5800.1,"  no  party  specified 
what  additional  information  is  required. 
Conceding  that  its  written  incident 
notification  requirement  is  preempted. 
DEC  stated  that  its  "[s]taff  has  been 
advised  to  amend  those  rules 
accordingly."  In  rebuttal  comments. 
AWHMT  asserted  that  DEC  has  not 
clarified  whether  it  intends  to  eliminate 
its  written  incident  notification 
requirement  or  revise  that  requirement 
to  either  be  more  "consistent  with  the 
data  sets  on  DOT  form  5800.1  or 
otherwise  require  carriers  to  provide  to 
the  DEC  a  copy  of  the  DOT  form 
5800.1."  DEC  Rule  1200-1-11- 
.04(4)(a)4  has  not  been  revised  in  the 
current  (March  1999)  version  of  DEC'S 
rules  available  on  the  State  of  Tennessee 
internet  homepage. 

Aside  from  me  differing  time  periods 
in  which  the  reports  must  be  filed,  and 
issues  concerning  the  information  that 
must  be  included,  AWHMT  refers  to 
RSPA's  prior  holdings  that  Federal 
hazardous  material  transportation  law 
preempts  a  State  requirement  for  the 
carrier  to  directly  submit  a  copy  of  the 
incident  report  form  that  it  must  send  to 
RSPA.  HMAC  states  that  "Federal  law 
does  not  require  localities  to  receive 
written  reports  when  hazardous  waste 
releases  occur  within  their  jurisdiction." 

In  IR-2,  RSPA  contrasted  State 
requirements  for  submission  of  follow- 
up  written  reports  with  the  separate 
need  for  local  emergency  responders  to 
have  inunediate  oral  or  telephonic 
notification  of  an  transportation 
incident  involving  hazardous  materials. 
RSPA  stated  that: 

The  written  notice  required  to  be  supplied 
to  (DOT!  pursuant  to  49  CFR  171.16 
precludes  the  State  from  requiring  additional 
written  notice  directed  to  hazardous 
materials  carriers.    *  *  *  In  light  of  the 


Federal  written  notice  requirement,  however, 
it  is  inappropriate  for  a  State  to  impose  an 
additional  written  notice  requirement  to 
apply  solely  to  carriers  already  subject  to  the 
Hazardous  Materials  Regulations.  The 
detailed  hazardous  materials  incident  reports 
filed  with  (DOT)  are  available  to  the  public. 

44  FR  at  75568,  affirmed  on  appeal  in 
IR-2(A),  45  FR  71881.  71884  (Oct.  30, 
1980),  and  in  National  Tank  Truck 
Carriers.  Inc.  v.  Burke,  535  F.  Supp.  509 
(D.RI.  1982),  aff'd.  698  F.2d  559  (1st 
Cir.  1983). 

In  IR-3.  Boston  Rules  Governing 
Transportation  of  Certain  Hazardous 
Materials  Within  ^e  Qty,  46  FR  18918, 
18924  (Mar.  26, 1981),  RSPA  referred  to 
its  earlier  decision  in  IR-2  and  the 
procedures  for  RSPA  to  provide  to  a 
"designated  State  agency"  copies  of  the 
written  reports  required  by  49  CFR 
171.16.  RSPA  reiterated  its  ruling  that  a 
State  or  locality  may  not  require  a 
carrier  to  directly  submit  a  copy  of  the 
DOT  Form  F  5800.1: 

Subsequent  ivritten  reports  required  within 
15  days  by  DOT  are  not  necessary  to  local 
emergency  response.  These  reports 
themselves  are  publicly  available,  and 
IRSPA]  is  prepared  to  routinely  send  copies 
of  written  reprats  to  a  designated  State 
agency  on  request  Copies  of  written  reports 
required  by  DOT  *  *  *  may  not  be  required 
by  (the  City's  ordinance]. 

46  FR  at  18924.  In  response  to  an 
administrative  appeal  submitted  by  the 
Qty  of  Boston.  RSPA  further  explained 
that: 

the  information  in  a  written  incident  report 
•  •  •  will  very  often  be  of  only  limited 
usefulness,  is  not  time-sensitive,  and  in  any 
event  can  be  obtained  by  the  Gty  [from 
RSPA]  with  only  a  minimum  of  effort  If  the 
Gty  in  fact  intends  to  make  serious  use  of  the 
information  in  DOT  incident  reports,  the 
e^rt  to  obtain  it  from  [RSPA]  rather  than  the 
carrier  should  not  be  significant 
Accordingly,  we  reaffirm  our  previous 
conclusion  that  Boston's  requimnent  that 
carriers  submit  wnritten  rep<nt8  is  redundant 
unnecessary,  and  inconsistent  with  the 
HMTA  and  HMR 

IR-3(A),  47  FR  18457. 18462  (Apr.  29. 
1982).  Accord.  IR-31,  Louisiana  Statutes 
and  Regulations  on  Hazardous  Materials 
Transportation,  55  FR  25572,  25582 
(June  21. 1990).  appeal  dismissed  as 
moot.  57  FR  41165  (Sept.  9. 1992). 
where  RSPA  found  that 

the  (BDvisions  of  State  law  which  require  the 
submission  of  written  accident/incident 
reports  are  redundant  with  Federal 
requirements  (particularly  49  CFR  171.16), 
tend  to  undercut  compliance  with  the  HMR 
requirements,  and  thus  are  inconsistent 
(citations]  This  rationale  also  applies  to 
requirements  to  provide  copies  of  the 
incident  reports  filed  with  [RSPA];  as 
indicated  in  IR-3,  supra,  such  a  requirement 
is  inconsistent  but  [RSPA]  is  prepared  to 
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routinely  send  copies  of  those  reports  to  a 
designated  state  agency  on  request. 

In  the  1990  amendments  to  the 
HMTA,  Congress  provided  that  non- 
Federal  requirements  on  written 
incident  notification  are  preempted 
unless  they  are  substantively  the  same 
as  in  the  HMR.  49  U.S.C.  5125(b)(1)(D). 
In  H.R.  Report  No.  101-444,  Part  I,  at 
34-35  (1990),  the  House  Committee  on 
Energy  and  Commerce  set  forth  its  belief 
that 

uniform  requirements  for  written  notices  and 
reports  describing  hazardous  materials 
incidents  will  allow  for  the  development  of 
an  improved  informational  database,  which 
in  turn  may  be  used  to  assess  problems  in  the 
transportation  of  hazardous  materials. 
Without  consistency  in  this  area,  data  related 
to  hazardous  materials  incidents  may  be 
misleading  and  confusing.  Additional  State 
and  local  requirements  would  also  be 
burdensome  on  those  involved  in  such 
incidents  and  may  lead  to  liability  for  minor 
deviations. 

DOT  has  long  encouraged  States  to 
adopt  and  enforce  requirements  for 
transporting  hazardous  materials  that 
are  consistent  with  the  HMR.  Under  its 
Motor  Carrier  Safety  Assistance 
Program,  see  49  CFR  Part  350,  FHWA 
provides  grants  to  States  that  adopt  and 
enforce  requirements  that  are 
compatible  with  both  the  HMR  and  the 
FHWA's  Federal  Motor  Carrier  Safety 
Regulations  (FMCSR)  at  49  CFR  Parts 
390-399. 

Teimessee  has  adopted  the  HMR, 
including  49  CFR  171.16,  as  State  law. 
Rule  1200-2-1-.32.'  The  State  received 


more  than  $1.8  million  in  fiscal  year 
1999  from  DOT  to  enforce  the  HMR  and 
the  FMCSR.  Accordingly,  Tennessee 
may  require  a  carrier  to  file  a  written 
incident  report  with  RSPA,  imder  the 
same  conditions  specified  in  49  CFR 
171.16,  and  it  may  impose  penalties  on 
a  carrier  that  fails  to  file  the  required 
written  incident  report  with  RSPA. 
Teimessee  may  also  obtain  from  RSPA 
copies  of  incident  reports  filed  by 
carriers  in  order  to  enforce  this  filing 
requirement  and  to  conduct  follow-up 
investigations  of  incidents  occurring 
within  the  State.  In  each  of  these 
respects,  Tennessee  is  acting 
"substantively  the  same  as"  Federal 
law.  However,  Tennessee  may  not 
require  a  carrier  to  file  a  copy  of  the 
DOT  Form  F  5800.1  report,  or  a  separate 
incident  report,  directly  with  the  State. 
This  last  requirement  is  substantively 
different  firom  the  HMR. 

DEC  Rule  1200-l-ll.-O4(4)(a)4  is 
preempted  because  it  is  not 
substantively  the  same  as  49  CFR 
171.16. 

IV.  Ruling 

Federal  hazardous  material 
transportation  law  preempts: 

1.  Tennessee  Code  68-212-203(a)(6) 
and  Rule  1200-l-13.03(l)(e),  requiring 
a  transporter  who  picks  up  or  delivers 
hazardous  waste  within  the  State  to  pay 
a  remedial  action  fee,  currently  set  at 
$650  per  year. 

2.  Tennessee  Rule  1200-1-11- 
.04(4)  (a)4,  requiring  a  transporter  of 


^Tennessee  Code  68-212-107(d)  also  provides 
that  "Regulations  providing  requirements  for  the 
transportation,  containerization,  and  labeling  of 


hazardous  waste  shall  l>e  consistent  with  those 
issued  by  the  United  States  department  of 
transportation  *  *  *" 


hazardous  waste  to  submit  a  written 
report  on  a  discharge  of  hazardous 
waste  during  transportation. 

IV.  Petition  for  Reconsideration/ 
Judicial  Review 

In  accordance  with  49  CFR 
107.211(a),  "(alny  person  aggrieved"  by 
this  decision  may  file  a  petition  for 
reconsideration  within  20  days  of 
publication  of  this  decision  in  the 
Federal  Register.  Any  party  to  this 
proceeding  may  seek  review  of  RSPA's 
decision  "in  an  appropriate  district 
court  of  the  United  States  *  *  *  not 
later  than  60  days  after  the  decision 
becomes  final."  49  U.S.C.  5125(f). 

This  decision  will  become  RSPA's 
final  decision  20  days  after  publication 
in  the  Federal  Register  if  no  petition  for 
reconsideration  is  filed  within  that  time. 
The  filing  of  a  petition  for 
reconsideration  is  not  a  prerequisite  to 
seeking  judicial  review  of  this  decision 
under  49  U.S.C.  5125(f). 

If  a  petition  for  reconsideration  of  this 
decision  is  filed  within  20  days  of 
publication  in  the  Federal  Register,  the 
action  by  RSPA's  Associate 
Administrator  for  Hazardous  Materials 
Safety  on  the  petition  for 
reconsideration  will  be  RSPA's  final 
decision.  49  CFR  107.211(d). 

Issued  in  Washington,  D.C  on  September 
30, 1999. 
Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

(FR  Doc.  99-26037  Filed  10-5-99;  8:45  am) 
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FEDERAL  TRADE  COfMMISSION 

REQUEST  FOR  VIEWS  ON  DRAFT 
ANTITRUST  GUIDELINES  FOR 
,  COLLABORATIONS  AMONQ 
COMPETITORS 

AGENCY:  Federal  Trade  Commission. 
action:  Notice. 

SUMMARY:  The  Federal  Trade 
Commission  ("FTC"  or  "Commission"), 
in  consultation  with  the  Antitrust 
Division  of  the  U.S.  Department  of 
Justice,  has  drafted  Antitrust  Guidelines 
for  Collaborations  Among  Competitors. 
The  Guidelines,  if  adopted  in  final  form 
by  the  FTC  and  the  Department  of 
Justice  ("the  Agencies"),  will  state  the 
antitrust  enforcement  policy  of  the 
Agencies  with  regard  to  competition 
issues  raised  by  collaborations  among 
competitors.  The  Guidelines  should 
enable  businesses  to  evaluate  proposed 
transacticms  with  greater  understanding 
of  possible  antitrust  implications,  thus 
encouraging  procompetitive 
collaborations,  deterring  collaborations 
likely  to  harm  competition  and 
consumers,  and  Cadlitating  the 
Agencies'  investigations  of 
collaborations.  The  Agencies  are  issuing 
the  Guidelines  in  draft  form  to  obtain 
advice  and  suggestions  from  businesses, 
consumers,  and  antitrust  practitioners 
that  will  assist  in  ensuring  that  the 
Guidelines  achieve  these  goals. 
DATES:  Views  should  be  submitted  in 
writing  as  specified  below  by  January  5, 
2000. 

ADDRESSES:  To  facilitate  efficient 
review,  all  views  should  be  submitted  in 
written  and  electronic  form.  Six  hard 
copies  of  each  submission  should  be 
addressed  to  Donald  S.  Clark,  Office  of 
the  Secretary,  Federal  Trade 
Commission,  600  Pennsylvania  Avenue, 
N.W.,  Washington,  D.C.  20580. 
Submissions  ^ould  be  captioned  "Draft 
Antitrust  Guidelines  for  Collaborations 
Among  Competitors — Submission  of 
Views."  Electronic  submissions  may  be 
made  in  one  of  two  ways.  They  may  be 
filed  on  a  3^/^  inch  computer  disk,  with 
a  label  on  the  disk  stating  the  name  of 
the  submitter  and  the  name  and  version 
of  the  word  processing  program  used  to 
create  the  doomient.  (Programs  based 
on  DOS  or  Windows  are  preferred.  Files 
from  other  operating  systems  should  be 
submitted  in  ASCII  text  format.) 
Alternatively,  electronic  submissions 
may  be  sent  by  electronic  mail  to 
jventaies^c.gav. 

FOR  FURTHER  INFORMATION  CONTACT: 
Policy  Planning  staff  at  (202)  326-3712. 
SUPPLEMENTARY  INFORMATION:  The  draft 
Guidelines  are  a  product  of  the  Joint 


Venture  Project  initiated  by  the 
Commission  to  determine  whether 
antitrust  guidance  to  the  business 
community  could  be  improved  through 
clarifying  and  updating  antitrust 
policies  regarding  joint  ventures  and 
other  forms  of  competitor  collaboration. 
The  Commission  has  provided 
opportunity  for  public  input  throughout 
each  stage  of  the  project.  See  62  FR 
22945  (1997)  and  62  FR  48660  (1997). 
If  adopted  in  final  form,  the  draft 
Guidelines  will  state  the  Agencies' 
antitrust  enforcement  policy  with  regard 
to  competition  issues  raised  by 
collaborations  among  competitors.  They 
are  not  intended  to  create  or  recognize 
any  legally  enforceable  right  or  defense 
in  any  person  or  to  affect  the 
admissibility  of  evidence  or  in  any  other 
way  to  affect  the  course  or  conduct  of 
any  present  or  future  litigation. 

By  direction  of  the  CcHnmlssion. 
Donald  S.  Qark, 
Secretary. 

Antitrust  Guidelines  for  Collaborations 
Among  Competitors 

Preamble 

In  order  to  compete  in  modem 
markets,  competitors  sometimes  need  to 
collaborate.  Competitive  forces  are 
driving  firms  toward  complex 
collaborations  to  achieve  goals  such  as 
expanding  into  foreign  markets,  funding 
expensive  innovation  efforts,  and 
lowering  production  and  other  costs. 

Such  collaborations  often  are  not  only 
benign  but  procompetitive.  Indeed,  in 
the  last  two  decades,  the  federal 
antitrust  agencies  have  brought 
relatively  few  civil  cases  against 
competitor  collaborations.  Nevertheless, 
a  perception  that  antitrust  laws  are 
skeptical  about  agreements  among 
actual  or  potential  competitors  may 
deter  the  development  of 
procompetitive  collaborations.' 

To  provide  guidance  to  business 
people,  the  Federal  Trade  Commission 
("FTC")  and  the  U.S.  Department  of 
Justice  ("DOJ")  (collectively,  "die 
Agencies")  previously  issued  guidelines 
addressing  several  special 
circumstances  in  which  antitrust  issues 
related  to  competitor  collaborations  may 
arise.2  But  none  of  these  Guidelines 


■  Congress  has  protected  certain  collaborations 
from  full  antitrust  liability  by  passing  the  National 
Coofwrative  Research  Act  of  1984  ("NCRA")  and 
the  National  Cooperative  Research  and  Production 
Act  of  1993  ("NCRPA")  (codified  together  at  15. 
U.S.C  §  §4301-06).  Relatively  few  participanU  in 
research  and  production  collaborations  have  sought 
to  take  advantage  of  the  protections  afibrded  by  the 
NCRA  and  NCRPA,  however. 

^The  Statements  of  Antitrust  Enforcement  Policy 
in  Health  Care  ("Health  Care  Statements")  outline 
the  Agencies'  approach  to  certain  health  care 


represents  a  general  statement  of  the 
Agencies'  anal3rtical  approach  to 
competitor  collaborations.  The 
increasing  varieties  and  use  of 
competitor  collaborations  have  yielded 
requests  for  improved  clarity  regarding 
their  treatment  imder  the  antitrust  laws. 

The  new  Antitrust  Guidelines  for 
Collaborations  among  Competitors 
("Competitor  Collaboration 
Guidelines")  are  intended  to  explain 
how  the  Agencies  analyze  certain 
antitrust  issues  raised  by  collaborations 
among  competitors.  Competitor 
collaborations  and  the  market 
circumstances  in  which  they  operate 
vary  widely.  No  set  of  guidelines  can 
provide  specific  answers  to  every 
antitrust  question  that  mi^t  arise  from 
a  competitor  collaboration.  These 
Guidelines  describe  an  analytical 
framework  to  assist  businesses  in 
assessing  the  likelihood  of  an  antitrust 
challenge  to  a  collaboration  with  one  or 
more  competitors.  They  should  enable 
businesses  to  evaluate  proposed 
transactions  with  greater  understanding 
of  possible  antitrust  impUcations,  thus 
encouraging  procompetitive 
collaborations,  deterring  collaborations 
likely  to  harm  competition  and 
consumers,  and  facilitating  the 
Agencies'  investigations  of 
collaborations. 

Section  1:  Pnrpoae,  Definitions,  and 
Overview 

1.1    Purpose  and  Definitions 

These  Guidelines  state  the  antitrust 
enforcement  policy  of  the  Agencies  with 
respect  to  competitor  collaborations.  By 
stating  their  general  policy,  the 
Agencies  hope  to  assist  businesses  in 
assessing  whether  the  Agencies  will 
challenge  a  competitor  collaboration  or 
any  of  the  agreements  of  which  it  is 
comprised.^  However,  these  Guidelines 
cannot  remove  judgment  and  discretion 
in  antitnist  law  enforcement.  The 
Agencies  evaluate  each  case  in  light  of 
its  own  facts  and  apply  the  analytical 
framework  set  forth  in  these  Guidelines 
reasonably  and  flexibly .< 


collaborations,  among  other  things.  The  Antitrust 
Guidelines  for  the  Licensing  of  Intellectual  Property 
("Intellectual  Property  Guidelines")  outline  the 
Agencies'  enforcement  policy  with  respect  to 
intellectual  property  licensing  agreements  among 
competitors,  among  other  things.  The  1992  DO)/ 
FTC  Horizontal  Merger  Guidelines,  as  amended  in 
1997  ("Horizontal  Merger  Guidelines"),  outline  the 
Agencies"  approach  to  horizontal  mergers  and 
acquisitions,  and  certain  competitor  collaborations. 

'These  Guidelines  neither  describe  how  the 
Agencies  litigate  cases  nor  assign  burdens  of  proof 
or  production. 

4  The  analytical  framework  set  forth  in  these 
Guidelines  is  consistent  with  the  analytical 
frameworks  in  the  Health  Care  StatemenU  and  the 
Intellectual  Property  Guidelines,  which  remain  in 
effect  to  address  issues  in  their  special  context*. 
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A  "competitor  collaboration" 
comprises  a  set  of  one  or  more 
agreements,  other  than  merger 
agreements,  between  or  among 
competitors  to  engage  in  economic 
activity,  and  the  economic  activity 
resulting  therefrom.'  "Competitors" 
include  firms  that  are  actual  or  potential 
competitors  *  in  a  relevant  market.' 
Competitor  collaborations  involve  one 
or  more  business  activities,  such  as 
research  and  development  ("R&D"), 
production,  marketing,  distribution, 
sales  or  purchasing.  Information  sharing 
and  various  trade  association  activities 
also  may  take  place  through  competitor 
collaborations. 

These  Guidelines  use  the  terms 
"anticompetitive  harm," 
"procompetitive  benefit,"  and  "overall 
competitive  effect"  in  analyzing  the 
competitive  effects  of  agreements  among 
competitors.  All  of  these  terms  include 
actual  and  likely  competitive  effects. 
The  Guidelines  use  the  term 
"anticompetitive  harm"  to  refer  to  an 
agreement's  adverse  competitive 
consequences,  without  taking  account  of 
offsetting  procompetitive  benefits. 
Conversely,  the  term  "procompetitive 
benefit"  refers  to  an  agreement's 
favorable  competitive  consequences, 
without  taking  account  of  its 
anticompetitive  harm.  The  terms 
"overall  competitive  effect"  or 
"competitive  effect"  are  used  in 
discussing  the  combination  of  an 
agreement's  anticompetitive  harm  and 
procompetitive  benefit. 

1.2    Overview  of  Analytical 
Framework 

Two  types  of  analysis  are  used  by  the 
Supreme  Court  to  determine  the 
lawfulness  of  an  agreement  among 
competitors:  per  se  and  rule  of  reason.' 
Certain  types  of  agreements  are  so  likely 
to  harm  competition  and  to  have  no 
significant  procompetitive  benefit  that 
they  do  not  warrant  the  time  and 
expense  required  for  particularized 
inquiry  into  their  effects.  Once 
identified,  such  agreements  are 


'These  Guidelines  do  not  address  the  possible 
exclusionary  effects  of  agreements  among 
competitors  that  may  foreclose  or  limit  competition 
by  rivals. 

•A  firm  is  treated  as  a  potential  competitor  if 
there  is  evidence  that  entry  by  that  firm  Is 
reasonably  probable  in  the  abeence  of  the  relevant 
agreement,  or  that  competitively  significant 
decisions  by  actual  competitors  are  constrained  by 
concerns  that  anticompetitive  conduct  likely  would 
induce  the  firm  to  enter. 

">  Firms  also  may  be  in  a  buyer-seller  or  other 
relationship,  but  that  does  not  eliminate  the  need 
to  examine  the  competitor  relationship,  if  present. 

•  See  National  Soc'y  of  Prof  L  Eng'rs  v.  United 
SUtes.  435  U.S.  679,  692  (197S). 


challenged  as  per  se  unlawful.'  All 
other  agreements  are  evaluated  under 
the  rule  of  reason,  which  involves  a 
factual  inquiry  into  an  agreement's 
overall  competitive  effect.  As  the 
Supreme  Court  has  explained,  rule  of 
reason  analysis  entails  a  flexible  inquiry 
and  varies  in  focus  and  detail 
depending  on  the  nature  of  the 
agreement  and  market  circiunstances.'° 

This  overview  briefly  sets  forth 
questions  and  factors  that  the  Agencies 
assess  in  analyzing  an  agreement  among 
competitors.  The  rest  of  the  Guidelines 
should  be  consulted  for  the  detailed 
definitions  and  discussion  that  underlie 
this  analysis. 

Agreements  Challenged  as  Per  Se 
Illegal.  Agreements  of  a  type  that  always 
or  almost  always  tends  to  raise  price  or 
to  reduce  output  are  per  se  illegal.  The 
Agencies  challenge  such  agreements, 
once  identified,  as  per  se  illegal.  Types 
of  agreements  that  have  been  held  per 
se  illegal  include  agreements  among 
competitors  to  fix  prices  or  output,  rig 
bids,  or  share  or  divide  markets  by 
allocating  customers,  suppliers, 
territories,  or  lines  of  commerce.  The 
Department  of  Justice  prosecutes 
participants  in  such  hard-core  cartel 
agreements  criminally.  Because  the 
courts  conclusively  presume  such  hard- 
core cartel  agreements  to  be  illegal,  the 
Department  of  Justice  treats  them  as 
such  without  inquiring  into  their 
claimed  business  purposes, 
anticompetitive  harms,  procompetitive 
benefits,  or  overall  competitive  effects. 
Agreements  Analyzed  under  the  Rule 
of  Reason.  Agreements  not  challenged 
as  per  se  illegal  are  analyzed  imder  the 
rule  of  reason  to  determine  their  overall 
competitive  effect.  These  include 
agreements  of  a  type  that  otherwise 
might  be  considered  per  se  illegal, 
provided  they  are  reasonably  related  to, 
and  reasonably  necessary  to  achieve 
procompetitive  benefits  from,  an 
efficiency-enhancing  integration  of 
economic  activity. 

Rule  of  reason  analysis  focuses  on  the 
state  of  competition  with,  as  compared 
to  without,  the  relevant  agreement.  The 
central  question  is  whether  the  relevant 
agreement  likely  harms  competition  by 
increasing  the  ability  or  incentive 
profitably  to  raise  price  above  or  reduce 
output,  quality,  service,  or  innovation 
below  what  likely  would  prevail  in  the 
absence  of  the  relevant  agreement 


•  See  FTC  v.  Superior  Court  Trial  Lawyers  Ass'n, 
493  U.S.  411,  432-36  (1990). 

'•See California  Dentol  Ass'n  v.  FTC.  119  S.  Ct 
1604, 1617-18  (1999):  FTC  v.  Indiana  Fed'n  of 
Dentists,  476  U.S.  447,  459-61  (1966);  National 
Collegiate  Athletic  Ass'n  v.  Board  of  Regents  of  the 
Univ.  of  Okla.,  468  U.S.  85. 104-13  (1984). 


Rule  of  reason  analysis  entails  a 
flexible  inquiry  and  varies  in  focus  and 
detail  depending  on  the  nature  of  the 
agreement  and  maricet  circumstances. 
The  Agencies  focus  on  only  those 
factors,  and  undertake  only  that  factual 
inquiry,  necessary  to  make  a  sound 
determination  of  the  overall  competitive 
effect  of  the  relevant  agreement. 
Ordinarily,  however,  no  one  factor  is 
dispositive  in  the  analysis. 

"The  Agencies'  analysis  begins  with  an 
examination  of  the  nature  of  the    - 
relevant  agreement.  As  part  of  this 
examination,  the  Agencies  ask  about  the 
business  purpose  of  the  agreement  and 
examine  whether  the  agreement,  if 
already  in  operation,  has  caused 
anticompetitive  harm.  In  some  cases, 
the  nature  of  the  agreement  and  the 
absence  of  market  power  together  may 
demonstrate  the  absence  of 
anticompetitive  harm.  In  such  cases,  the 
Agencies  do  not  challenge  the 
agreement.  Alternatively,  where  the 
likelihood  of  anticompetitive  harm  is 
evident  from  the  nature  of  the 
agreement,  or  anticompetitive  harm  has 
resulted  from  an  agreement  already  in 
operation,  then,  absent  overriding 
benefits  that  could  offset  the 
anticompetitive  harm,  the  Agencies 
challenge  such  agreements  without  a 
detailed  market  analysis. 

If  the  initial  examination  of  the  nature 
of  the  agreement  indicates  possible 
competitive  concerns,  but  the  agreement 
is  not  one  that  would  be  challenged 
without  a  detailed  market  analjrsis,  the 
Agencies  analyze  the  agreement  in 
greater  depth.  The  Agencies  typically 
define  relevant  markets  and  calculate 
market  shares  and  concentration  as  an 
initial  step  in  assessing  whether  the 
agreement  may  create  or  increase  market 
power  or  facilitate  its  exercise.  The 
Agencies  examine  the  extent  to  which 
the  participants  and  the  collaboration 
have  the  ability  and  incentive  to 
com{>ete  independentiy.  The  Agencies 
also  evaluate  other  market 
circumstances,  e.g.  entry,  that  may 
foster  or  prevent  anticompetitive  harms. 

If  the  examination  of  these  factors 
indicates  no  potential  for 
anticompetitive  harm,  the  Agencies  end 
the  investigation  without  considering 
procompetitive  benefits.  If  investigation 
indicates  anticompetitive  harm,  the 
Agencies  examine  whether  the  relevant 
agreement  is  reasonably  necessary  to 
achieve  procompetitive  benefits  tbat 

likely  would  offset  anticompetitive 
harms. 


1.3    Competitor  Coliaborations 
Distinguished  from  Mergers 

The  competitive  effects  from 
competitor  collaborations  may  diffiar 
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from  those  of  mergers  due  to  a  number 
of  factors.  Mergers  completely  end 
competition  between  the  merging 
parties  in  the  relevant  marketfs).  By 
contrast,  most  competitor  collaborations 
preserve  some  form  of  competition 
among  the  participants.  This  remaining 
competition  may  reduce  competitive 
concerns,  but  also  may  raise  questions 
about  whether  participants  have  agreed 
to  anticompetitive  restraints  on  the 
remaining  competition. 

Mergers  are  designed  to  be 
permanent,  while  competitor 
collaborations  are  more  typically  of 
limited  diu^tion.  Thus,  participants  in  a 
collaboration  typically  remain  potential 
competitors,  even  if  they  are  not  actual 
competitors  for  certain  purposes  (e.g., 
R&D)  during  the  collaboration.  The 
potential  for  future  competition  between 
participants  in  a  collaboration  requires 
antitrust  scrutiny  different  from  that 
required  for  mergers. 

Nonetheless,  in  some  cases, 
competitor  collaborations  have 
competitive  efiiacts  identical  to  those 
that  would  arise  if  the  participants 
merged  in  whole  or  in  part.  The 
Agencies  treat  a  competitor 
collaboration  as  a  horizontal  merger  in 
a  relevant  maricet  and  analyze  the 
collaboration  pursuant  to  the  Horizontal 
Merger  Guidelines  if:  (a)  The 
participants  are  competitors  in  that 
relevant  mariiet;  (b)  tne  formation  of  the 
collalxHBtion  involves  an  efficiency- 
enhancing  integration  of  economic 
activity  in  the  relevant  market;  (c)  the 
integration  eliminates  all  competition 
among  the  participants  in  the  relevant 
market;  and  (d)  the  collaboration  does 
not  terminate  within  a  svifficiently 
limited  period  "  Iw  its  own  specific  and 
express  terms.  '^  Eniects  of  the 
collaboration  on  competition  in  other 
markets  are  analyzed  as  appropriate 
under  these  Guidelines  or  other 
applicable  precedent.  5ee  Example  l.'^ 

Section  2:  General  Principles  for 
Evaluating  Agreements  Among 
Competitors 

2.1    Potential  Procompetitive  Benefits 

The  Agencies  recognize  that 
consumers  may  benefit  frtim  competitor 
collaborations  in  a  variety  of  ways.  For 


■ '  In  genatal,  the  AgmciM  use  ten  years  as  a  tenn 
indicathig  suffidant  pennanence  to  justify 
treatment  of  a  competitor  collaboration  as 
analogous  to  a  merger.  The  length  of  this  term  may 
vary,  however,  depending  on  industry-specific 
dicumstances.  such  as  technology  life  cycles. 

"This  definition,  however,  does  not  determine 
obligations  arising  under  the  Hart-Scott-Rodino 
Antitrust  Improvements  Act  of  1976, 15  U.S.C 
SlSa. 

■3  Examples  illustrating  this  and  other  points  set 
forth  in  these  Guidelines  are  induded  in  the 
Appendix. 


example,  a  competitor  collaboration 
may  enable  participants  to  offer  goods 
or  services  that  are  cheaper,  more 
valuable  to  consumers,  or  brought  to 
market  faster  than  would  be  possible 
absent  the  collaboration.  A  collaboration 
may  allow  its  participants  to  better  use 
existing  assets,  or  may  provide 
incentives  for  them  to  make  output- 
enhancing  investments  that  would  not 
occur  absent  the  collaboration.  The 
potential  efficiencies  fit}m  competitor 
collaborations  may  be  achieved  through 
a  variety  of  contractual  arrangements 
including  joint  ventures,  trade  or 
professional  associations,  licensing 
arrangements,  or  strategic  alliances. 
Efficiency  gains  from  competitor 
collaborations  often  stem  fitim 
combinations  of  different  capabilities  or 
resources.  For  example,  one  participant 
may  have  special  technical  expertise 
that  usefully  complements  another 
participant's  manufacturing  process, 
allowing  the  latter  participant  to  lower 
its  production  cost  or  improve  the 
quality  of  its  product.  In  other  instances, 
a  collaboration  may  facilitate  the 
attainment  of  scale  or  scope  economies 
beyond  the  reach  of  any  single 

Earticipant.  For  example,  two  firms  may 
B  able  to  combine  their  research  or 
marketing  activities  to  lower  their  cost 
of  bringing  their  products  to  market,  or 
reduce  the  time  needed  to  develop  and 
begin  commercial  sales  of  new  products. 
Consumere  may  benefit  from  these 
collaborations  as  the  participants  are 
able  to  lower  prices,  improve  quality,  or 
bring  new  products  to  market  faster. 

2.2    Potential  Anticompetitive  Harms 

Competitor  collaborations  may  harm 
competition  and  consumers  by 
increasing  the  ability  or  incentive 
profitably  to  raise  price  above  or  reduce 
output,  quality,  service,  or  innovation 
below  what  likely  would  prevail  in  the 
absence  of  the  relevant  agreement.  Such 
effects  may  arise  through  a  variety  of 
mechanisms.  Among  other  things, 
agreements  may  limit  independent 
decision  making  or  combine  the  control 
of  or  financial  interests  in  production, 
key  assets,  or  decisions  regarding  price, 
output,  or  other  competitively  sensitive 
variables,  or  may  otherwise  reduce  the 
participants'  ability  or  incentive  to 
compete  independently. 

Competitor  collaborations  also  may 
facilitate  explicit  or  tacit  collusion 
through  facilitating  practices  such  as  the 
exchange  or  disclosure  of  competitively 
sensitive  information  or  through 
increased  market  concentration.  Such 
collusion  may  involve  the  relevant 
market  in  which  the  collaboration 
operates  or  another  market  in  which  the 


participants  in  the  collaboration  are 
actual  or  potential  competitora. 

2.3    Analysis  of  the  Overall 
Collaboration  and  the  Agreements  of 
Which  It  Consists 

A  competitor  collaboration  comprises 
a  set  of  one  or  more  agreements,  other 
than  merger  agreements,  between  or 
among  competitora  to  engage  in 
economic  activity,  and  the  economic 
activity  resulting  therefit>m.  In  general, 
the  Agencies  assess  the  competitive 
effects  of  the  overall  collaboration  and 
any  individual  agreement  or  set  of 
agreements  within  the  collaboration  that 
may  harm  competition.  For  purposes  of 
these  Guidelines,  the  phrase  "relevant 
agreement"  refera  to  whichever  of  these 
three  the  evaluating  Agency  is  assessing. 
Two  or  more  agreements  are  assessed 
together  if  their  procompetitive  benefits 
or  anticompetitive  harms  are  so 
intertwined  that  they  cannot 
meaningfully  be  isolated  and  attributed 
to  any  individual  agreement.  See 
Example  2. 

2.4    Competitive  Effects  Are  Assessed 
as  of  the  Time  of  Possible  Harm  to 
Caaq>etitiini 

The  competitive  effects  of  a  relevant 
agreement  may  change  over  time, 
depending  on  changes  in  circumstances 
such  as  internal  reorganization, 
adoption  of  new  agreements  as  part  of 
the  collaboration,  addition  or  departure 
of  participants,  new  market  conditions, 
or  changes  in  market  share.  The 
Agencies  assess  the  competitive  effects 
of  a  relevant  agreement  as  of  the  time  of 
possible  harm  to  competition,  whether 
at  formation  of  the  collaboration  or  at  a 
later  time,  as  appropriate.  See  Example 
3.  However,  an  assessment  after  a 
collaboration  has  been  formed  is 
sensitive  to  the  reasonable  expectations 
of  participants  whose  significant  sunk  - 
cost  investments  in  reliance  on  the 
relevant  agreement  were  made  before  it 
became  anticompetitive. 

Section  3:  Analytical  Framewcn-k  for 
Evaluating  Agreements  Among 
Competitors 

3.1    Introduction 

Section  3  sets  forth  the  analytical 
framework  that  the  Agencies  use  to 
evaluate  the  competitive  efiiacts  of  a 
competitor  collaboration  and  the 
agreements  of  which  it  consists.  Certain 
types  of  agreements  are  so  likely  to  be 
harmful  to  competition  and  to  have  no 
significant  benefits  that  they  do  not 
warrant  the  time  and  expense  required 
for  particularized  inquiry  into  their 
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efiiects.'^Once  identified,  such 
agreements  are  challenged  as  per  se 
illegal.'^ 

Agreements  not  challenged  as  per  se 
illegal  are  analyzed  under  the  rule  of 
reason.  Rule  of  reason  analysis  focuses 
on  the  state  of  competition  with,  as 
compared  to  without,  the  relevant 
agreement.  Under  the  rule  of  reason,  the 
central  question  is  whether  the  relevant 
agreement  likely  harms  competition  by 
increasing  the  ability  or  incentive 
profitably  to  raise  price  above  or  reduce 
output,  quaUty,  service,  or  innovation 
below  what  likely  would  prevail  in  the 
absence  of  the  relevant  agreement. 
Given  the  great  variety  of  competitor 
collaborations,  rule  of  reason  analysis 
entails  a  flexible  inquiry  and  varies  in 
focus  and  detail  depending  on  the 
natiue  of  the  agreement  and  market 
circumstances.  Rule  of  reason  analysis 
focuses  on  only  those  factors,  and 
undertakes  only  the  degree  of  factual 
inquiry,  necessary  to  assess  accurately 
the  overall  competitive  effect  of  the 
relevant  agreement.'* 

The  following  sections  describe  in 
detail  the  Agencies'  analytical 
framework. 

3.2    Agreements  Challenged  as  Per  Se 
Illegal 

Agreements  of  a  type  that  always  or 
almost  always  tends  to  raise  price  or 
reduce  output  are  per  se  illegal.  ■''  The 
Agencies  challenge  such  agreements, 
once  identified,  as  per  se  illegal. 
Typically  these  are  agreements  not  to 
compete  on  price  or  output.  Types  of 
agreements  that  have  been  held  per  se 
iUegal  include  agreements  among 
competitors  to  fix  prices  or  output,  rig 
bids,  or  share  or  divide  markets  by 
allocating  customers,  suppUers, 
territories  or  lines  of  commerce.  '^  The 
Department  of  Justice  prosecutes 
participants  in  such  hard-core  cartel 
agreements  criminally.  Because  the 
courts  conclusively  presume  such  hard- 
core cartel  agreements  to  be  illegal,  the 
Department  of  Justice  treats  them  as 
such  without  inquiring  into  their 
claimed  business  purposes, 
anticompetitive  harms,  procompetitive 
benefits,  or  overall  competitive  effiects. 


'*See  Continmtal  TV.  Inc.  v.  GTE  Syivania  Inc., 
433  U.S.  36.  50  n.l6  (1977). 

"  See  Superior  Court  Trial  Lawyers  Ass'n,  493 
U.S.  at  432-36. 

■*See  California  Dental  Ass'n,  119  S.  Ct  at  1617- 
18;  Indiana  Fed'n  ofDentisU,  476  U.S.  at  459-61; 
NCAA,  468  U.S.  at  104-1 3. 

''' See  Broadcast  Music,  Inc.  v.  Columbia 
Broadcasting  Sys.,  441  U.S.  1. 19-20  (1979). 

'•See,  e.g..  Palmer  v.  BBC  of  Georgia,  Inc..  498 
U.S.  46  (1990)  (marlMt  allocation);  United  States  v. 
Treattm  Potteries  Co.,  273  U.S.  392  (1927)  (prica 
fixing). 


If,  however,  participants  in  an 
efficiency-enhancing  integration  of 
economic  activity  enter  into  an 
agreement  that  is  reasonably  related  to 
the  integration  and  reasonably  necessary 
to  achieve  its  procompetitive  benefits, 
the  Agencies  analyze  the  agreement 
imder  the  rule  of  reason,  even  if  it  is  of 
a  type  that  might  otherwise  be 
considered  per  se  illegal.'^  See  Example 
4.  In  an  efficiency-enhancing 
integration,  participants  collaborate  to 
perform  or  cause  to  be  performed  (by  a 
joint  venture  entity  created  by  the 
collaboration  or  by  one  or  more 
participants  or  by  a  third  party  acting  on 
behalf  of  other  participants)  one  or  more 
business  functions,  such  as  production, 
distribution,  or  R&D,  and  thereby 
benefit,  or  potentially  benefit, 
consumers  by  expanding  output, 
reducing  price,  or  enhancing  quality, 
service,  or  innovation.  Participants  in  an 
efficiency-enhancing  integration 
typically  combine,  by  contract  or 
otherwise,  significant  capital, 
technology,  or  other  complementary 
assets  to  achieve  procompetitive 
benefits  that  the  participants  could  not 
achieve  separately.  The  mere 
coordination  of  decisions  on  price, 
output,  customers,  territories,  and  the 
like  is  not  integration,  and  cost  savings 
wdthout  integration  are  not  a  basis  for 
avoiding  per  se  condemnation.  The 
integration  must  promote 
procompetitive  benefits  that  are 
cognizable  under  the  efficiencies 
analysis  set  forth  in  Section  3.36  below. 
Such  procompetitive  benefits  may 
enhance  the  participants'  ability  or 
incentives  to  compete  and  thus  may 
oBset  an  ^reement's  anticompetitive 
tendencies.  See  Examples  5  through  7. 

An  agreement  may  be  "reasonably 
necessary"  without  being  essential. 
However,  if  the  participants  could 
achieve  an  equivalent  or  comparable 
efficiency-enhancing  integration 
through  practical,  significantly  less 
restrictive  means,  then  the  Agencies 
conclude  that  the  agreement  is  not 
reasonably  necessary.^  In  making  this 
assessment,  except  in  unusual 
circumstances,  the  Agencies  consider 
whether  practical,  significantly  less 
restrictive  means  were  reasonably 
available  when  the  agreement  was 
entered  into,  but  do  not  search  for  a 


■*  See  Arizona  v.  Maricopa  Cotmty  Medical  Soc'y. 
457  U.S.  332,  339  n.7,  356-57  (1982)  (finding  no 
integration). 

">  See  id.  at  352-53  (observing  that  even  if  a 
maximum  fee  schedule  for  physicians'  services 
were  desirable,  it  was  not  necessary  that  the 
schedule  be  established  by  physicians  rather  than 
by  insurers);  Broadcast  Music.  441  U.S.  at  20-21 
(setting  of  price  "necessary"  for  the  blanket 
license). 


theoretically  less  restrictive  alternative 
that  was  not  practical  given  the  business 
realities. 

Before  accepting  a  claim  that  an 
agreement  is  reasonably  necessary  to 
achieve  procompetitive  benefits  from  an 
integration  of  economic  activity,  the 
Agencies  undertake  a  limited  factual 
inquiry  to  evaluate  the  claim.^'  Such  an 
inquiry  may  reveal  that  efficiencies  from 
an  agreement  that  are  possible  in  theory 
are  not  plausible  in  the  context  of  the 
particular  collaboration.  Some  claims — 
such  as  those  premised  on  the  notion 
that  competition  itself  is  imreasonable — 
are  insufficient  as  a  matter  of  law ,22  and 
others  may  be  implausible  on  their  face. 
In  any  case,  labeling  an  arrangement  a 
"joint  venture"  will  not  protect  what  is 
merely  a  device  to  raise  price  or  restrict 
output; "  the  nature  of  the  conduct,  not 
its  designation,  is  determinative. 

3.3    Agreements  Analyzed  Under  the 
Rale  of  Reason 

Agreements  not  challenged  as  per  se 
illegal  are  analyzed  imder  the  rule  of 
reason  to  determine  their  overall 
competitive  effect.  Rule  of  reason 
analysis  focuses  on  the  state  of 
competition  with,  as  compared  to 
without,  the  relevant  agreement.  The 
central  question  is  whether  the  relevant 
agreement  likely  harms  competition  by 
increasing  the  ability  or  incentive 
profitably  to  raise  price  above  or  reduce 
output,  quality,  service,  or  iimovation 
below  what  likely  would  prevail  in  the 
absence  of  the  relevant  agreement.^^ 

Rule  of  reason  analysis  entails  a 
flexible  inquiry  and  varies  in  focus  and 
detail  depending  on  the  nature  of  the 
agreement  and  marketdrcumstances." 
llie  Agencies  focus  on  only  those 
factors,  and  undertake  only  that  factual 
inquiry,  necessary  to  make  a  sound 


"  See  Maricopa.  457  U.S.  at  352-53.  356-57 
(scrutinizing  the  defendant  medical  foundations  for 
indicia  of  integration  and  evaluating  the  record 
evidence  regarding  less  restrictive  alternatives). 

°  See  Indiana  Fed'n  of  Dentists.  476  U.S.  at  463- 
64;  NCAA.  468  U.S.  at  116-17;  Prof  I.  Eng'rs.  435 
U.S.  at  693-96.  Other  claims,  such  as  an  absence 
of  market  power,  are  no  defense  to  per  se  illegality. 
See  Superior  Court  Trial  Lawyers  Ass'n,  493  U.S.  at 
434-36:  United  States  v.  Socony-Vacuum  Oil  Co.. 
310  U.S.  ISO.  224-26  k  n.S9  (1940). 

^  See  Timken  Roller  Bearing  Co.  v.  United  States. 
341  U.S.  593,  598  (1951). 

>*In  addition,  concerns  may  arise  where  an 
agreement  increases  the  ability  or  incentive  of 
buyers  to  exercise  monopsony  power.  See  infra 
Section  3.31(a). 

»  See  California  Dental  Ass'n.  119  S.  Ct  at  1612- 
13, 1617  ("What  is  required  *  *  *  is  an  enquiry 
meet  for  the  case,  looking  to  the  circumstances, 
details,  and  logic  of  a  restraint");  NCAA,  468  U.S. 
109  n.39  ("the  rule  of  reason  can  sometimes  be 
applied  in  the  twinkling  of  an  eye")  (quoting  Pliillip 
E.  Areeda,  The  "Bute  ofBeason  "  in  Antitrust 
Analysis:  General  Issues  37-38  (Federal  )udicial 
Center,  )une  1981)). 
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detennination  of  the  overall  competitive 
effect  of  the  relevant  agreement. 
Ordinarily,  however,  no  one  factor  is 
dispositive  in  the  analysis. 

Under  the  rule  of  reason,  the 
Agencies'  analysis  begins  with  an 
examination  of  the  nature  of  the 
relevant  agreement,  since  the  nature  of 
the  agreement  determines  the  types  of 
anticompetitive  harms  that  may  be  of 
concern.  As  part  of  this  examination, 
the  Agencies  ask  about  the  business 
piiipose  of  the  agreement  and  examine 
whether  the  agreement,  if  already  in 
operation,  has  caused  anticompetitive 
harm.^  If  the  nature  of  the  agreement 
and  the  absence  of  market  power  ^ 
together  demonstrate  the  absence  of 
anticompetitive  harm,  the  Agencies  do 
not  challenge  the  agreement.  See 
Example  B.  Alternatively,  where  the 
likelihood  of  anticompetitive  harm  is 
evident  from  the  nattire  of  the 
agreement,™  or  anticompetitive  harm 
has  resulted  from  an  agreement  already 
in  operation,^  then,  absent  overriding 
benefits  that  could  oftaet  the 
anticompetitive  harm,  the  Agencies 
challenge  such  agreements  without  a 
detailed  market  analysis.^ 

If  the  initial  examination  of  the  natiu« 
of  the  agreement  indicates  possible 
competitive  concerns,  but  the  agreement 
is  not  one  that  would  be  challenged 
without  a  detailed  market  analysis,  the 
Agencies  analyze  the  agreement  in 
greater  depth.  The  Agencies  typically 
define  relevant  markets  and  calculate 
market  shares  and  concentration  as  an 
initial  step  in  assessing  whether  the 
agreement  may  create  or  increase  market 
power  31  or  facilitate  its  exercise  and 


»  Sm  BcMtd  of  Tnde  of  the  City  of  Chicago  v. 
Unitwl  StatM.  24«  U.S.  231,  238  (1918). 

"T^M  miAat  poww  is  abMnt  may  b« 
detarmiiMd  without  dafining  a  ralavant  market  For 
exampU,  if  bo  market  power  is  likely  under  any 
plausible  market  definition,  it  does  not  matter 
which  one  is  correct 

»  See  Califomia  Dental  A$$'n.  119  S.  Ct  at  1612- 
13, 1617  (an  "obvious  anticompetitive  effect" 
would  warrant  quick  condemnation):  Indiana  Fed'n 
ofDmUBtM,  478  U.S.  at  450;  NCAA.  468  U.S.  at  104. 
106-10. 

»Sm  Indiana  Ped'n  ofDentisU,  476  U.S.  at  460- 
61  ("Since  the  purpoae  of  the  inquiries  into  market 
definition  and  market  power  is  to  determine 
wbathar  an  aiTangament  has  the  potential  for 
genuine  adrarae  aflects  on  competition,  'proof  of 
actual  datrinwntal  eflscts,  such  as  a  reduction  of 
output,'  can  obviate  the  need  for  an  inquiry  into 
market  power,  whkh  is  but  a  'surrogate  for 
detrimaatal  aSKts.' ")  (quoting  7  RiilUp  E.  Areeda. 
Antitruit  IawI  1511,  at  424  (1986));  NCAA.  468 
U.S.  at  104-08, 110  n.  42. 

»  See  Indiana  Fed'n  ofDentiiU.  476  U.S.  at  459- 
80  (condamniag  without  "detailed  market  analysis" 
an  ^eammt  to  limit  conapetition  by  %vithholding 
x-rays  from  patianU'  insurers  altar  finding  no 
competitive  justification). 

*•  Maikal  power  to  •  seller  Is  the  ability  profiubly 
IQ  iMfattaln  pricea  above  competitive  levels  for  a 
sigttificaBt  period  of  time.  SeUeca  alao  may  exercise 


thus  poses  risks  to  competition.''  The 
Agencies  examine  foctors  relevant  to  the 
extent  to  which  the  participants  and  the 
collaboration  have  the  ability  and 
incentive  to  compete  independently, 
such  as  whether  an  agreement  is 
exclusive  or  non-exclusive  and  its 
duration.33  The  Agencies  also  evaluate 
whether  entry  would  be  timely,  likely, 
and  sufficient  to  deter  or  coimteract  any 
anticompetitive  harms.  In  addition,  the 
Agencies  assess  any  other  market 
circumstances  that  may  foster  or  impede 
anticompetitive  harms. 

If  the  examination  of  these  factors 
indicates  no  potential  for 
anticompetitive  harm,  the  Agencies  end 
the  investigation  without  considering 
procompetitive  benefits.  If  investigation 
indicates  anticompetitive  harm,  the 
Agencies  examine  whether  the  relevant 
agreement  is  reasonably  necessary  to 
achieve  procompetitive  benefits  that 
likely  would  ofbet  anticompetitive 
harms.'* 

3.31    Nature  of  the  Relevant 
Agreement:  Business  Purpose, 
Operation  in  the  Marketplace  and 
Possible  Competitive  Concerns 

The  nature  of  the  agreement  is 
relevant  to  whether  it  may  cause 
anticompetitive  harm.  For  example,  by 
limiting  independent  decision  making 
or  combining  control  over  or  financial 
interests  in  production,  key  assets,  or 
decisions  on  price,  output,  or  other 
competitively  sensitive  variables,  an 
agreement  may  create  or  increase  market 
power  or  facilitate  its  exercise  by  the 
collaboration,  its  participants,  or  both. 
An  agreement  to  limit  independent 
decision  making  or  to  combine  control 
or  financial  interests  may  reduce  the 
ability  or  incentive  to  compete 
independently.  An  agreement  also  may 
increase  the  lUcelihood  of  an  exercise  of 
market  power  by  facilitating  explicit  or 
tacit  coUusion,'^  either  through 


market  power  with  respect  to  significant 
competitive  dimensions  other  than  price,  such  as 
quality,  service,  or  innovation.  Market  power  to  a 
buyer  is  the  ability  profitably  to  depress  the  price 
peid  for  a  product  below  the  competitive  level  for 
a  significant  period  of  time  and  thereby  depress 
output 

"See  Eastman  Kodak  Co.  v.  Image  Technical 
Services.  Inc..  504  U.S.  451. 464  (1992). 

M  Compote  NCAA.  468  U.S.  at  111-15.  ll»-20 
(noting  tliat  colleges  were  not  permitted  to  televise 
their  own  games  without  restraint),  with  Broadcaat 
Music.  441  U.S.  at  23-24  (finding  no  legal  or 
practical  impediment  to  individual  lioanaea). 

^SeeNCAA,  488  U.S.  at  113-15  (rejecting 
efficiency  claims  when  production  was  limited,  not 
enlianced);  Pmp.  Eng'n.  435  U.S.  at  696  (dictum) 
(distinguishing  restraints  that  promote  competition' 
from  those  that  eliminate  competition):  Oticago  Bd. 
of  Trade.  246  U.S.  at  238  (same). 

"  As  used  in  these  Guidelines,  "collusion"  is  not 
limited  to  conduct  that  involvea  an  agreement 
under  the  antitrust  laws. 


facilitating  practices  such  as  an 
excnange  of  competitively  sensitive 
information  or  through  increased  market 
concentration. 

In  examining  the  natiire  of  the 
relevant  agreement,  the  Agencies  take 
into  accoimt  inferences  about  business 
purposes  for  the  agreement  that  can  be 
drawn  bom  objective  facts.  The 
Agencies  also  consider  evidence  of  the 
subjective  intent  of  the  participants  to 
the  extent  that  it  sheds  light  on 
competitive  en^ects.^*  The  Agencies  do 
not  imdertake  a  full  analysis  of 
procompetitive  benefits  pursuant  to 
Section  3.36  below,  however,  imless  an 
anticompetitive  harm  appears  likely. 
The  Agencies  also  examine  whether  an 
agreement  already  in  operation  has 
caused  anticompetitive  hann.'^ 
Anticompetitive  harm  may  be  observed, 
for  example,  if  a  competitor 
collaboration  successfully  mandates 
new,  anticompetitive  conduct  or 
successfully  eliminates  procompetitive 
pre-coUaboration  conduct,  such  as 
withholding  services  that  were  desired 
by  consumera  when  offiered  in  a 
competitive  market.  If  anticompetitive 
harm  is  foimd,  examination  of  market 
power  ordinarily  is  not  required.  In 
some  cases,  however,  a  determination  of 
anticompetitive  harm  may  be  informed 
by  consideration  of  market  power. 

The  following  sections  illustrate 
competitive  concerns  that  may  arise 
from  the  nature  of  particular  types  of 
competitor  collaborations.  This  list  is 
not  exhaustive.  In  addition,  where  these 
sections  address  agreements  of  a  type 
that  otherwise  mi^t  be  considered  per 
se  illegal,  such  as  agreements  on  price, 
the  discussion  assumes  that  the 
agreements  already  have  been 
determined  to  be  subject  to  rule  of 
reason  analysis  because  they  are 
reasonably  related  to,  and  reasonably 
necessary  to  achieve  procompetitive 
benefits  bom,  an  efficiency-enhancing 
integration  of  economic  activity.  See 
supra  Section  3.2. 

3.31(a)    Relevant  Agreements  That 
Limit  Independent  Dedeion  Making  or 
Combine  Control  or  Financial  Interests 

The  following  is  intended  to  illustrate 
but  not  exhaust  the  types  of  agreements 
that  might  harm  competition  by 
eliminating  independent  decision 


>•  Anticompetitive  intent  alone  does  not  eeUbliah 
an  antitrust  violation,  and  prtKonqtetitive  intent 
does  not  preclude  a  violation.  See,  e^.,  Chicqgo  Bd. 
o/  Tntda.  246  U.S.  at  238.  But  extrinsic  evidence  of 
intent  may  aid  in  evaluating  market  power,  the 
likelihood  of  anticompetitive  harm,  and  claimed 
procompetitive  justificationa  vAimn  an  agreement's 
eflects  are  otherwise  ambiguoua. 

''Sa^id. 
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making  or  combining  control  or 
financial  interests. 

Production  Collaborations. 
Competitor  collaborations  may  involve 
agreements  jointly  to  produce  a  product 
sold  to  others  or  used  by  the 
participants  as  an  input.  Such 
agreements  are  often  procompetitive.^ 
Participants  may  combine 
complementary  technologies,  know- 
how,  or  other  assets  to  enable  the 
collaboration  to  produce  a  good  more 
efficiently  or  to  produce  a  good  that  no 
one  participant  alone  could  produce. 
However,  production  collaborations 
may  involve  agreements  on  the  level  of 
output  or  the  use  of  key  assets,  or  on  the 
price  at  which  the  product  will  be 
marketed  by  the  collaboration,  or  on 
other  competitively  significant 
variables,  such  as  quality,  service,  or 
promotional  strategies,  that  can  result  in 
anticompetitive  harm.  Such  agreements 
can  create  or  increase  market  power  or 
faciUtate  its  exercise  by  limiting 
independent  decision  making  or  by 
combining  in  the  collaboration,  or  in 
certain  participants,  the  control  over 
some  or  all  production  or  key  assets  or 
decisions  about  key  competitive 
variables  that  otherwise  would  be 
controlled  independently.^  Such 
agreements  could  reduce  individual 
participants'  control  over  assets 
necessary  to  compete  and  thereby 
reduce  their  ability  to  compete 
independently,  combine  financial 
interests  in  ways  that  undermine 
incentives  to  compete  independently,  or 
both. 

Marketing  Collaborations.  Competitor 
collaborations  may  involve  agreements 
jointly  to  sell,  distribute,  or  promote 
goods  or  services  that  are  either  jointly 
or  individually  produced.  Such 
agreements  may  be  procompetitive,  for 
example,  where  a  combination  of 
complementary  assets  enables  products 
more  quickly  and  efficiently  to  reach  the 
marketplace.  However,  marketing 
collaborations  may  involve  agreements 


^The  NCRPA  accords  rule  of  reason  treatment  to 
certain  production  collaborations.  However,  the 
statute  permits  per  se  challenges,  in  appropriate 
circumstances,  to  a  variety  of  activities,  including 
agreements  to  jointly  market  the  goods  or  services 
produced  or  to  limit  the  participants'  independent 
sale  of  goods  or  services  produced  outside  the 
collaboration.  NCRPA,  15  U.S.C.  SS  4301-02. 

''For  example,  where  output  resulting  from  a 
collaboration  is  transferred  to  participants  for 
Independent  marketing,  anticompetitive  harm 
could  result  if  that  output  is  restricted  or  if  the 
transfer  takes  place  at  a  supracompetitive  price. 
Such  conduct  could  raise  participants'  marginal 
costs  through  inflated  per-unit  charges  on  the 
transfer  of  the  collaboration's  output. 
Anticompetitive  harm  could  occiu-  even  if  there  is 
vigorous  competition  among  collaboration 
participants  in  the  output  market,  since  all  the 
participants  would  have  paid  the  same  inflated 
trantfw  price. 


on  price,  output,  or  other  competitively 
significant  variables,  or  on  the  use  of 
competitively  significant  assets,  such  as 
an  extensive  distribution  network,  that 
can  result  in  anticompetitive  harm. 
Such  agreements  can  create  or  increase 
market  power  or  faciUtate  its  exercise  by 
limiting  independent  decision  making; 
by  combining  in  the  collaboration,  or  in 
certain  participants,  control  over 
competitively  significant  assets  or 
decisions  about  competitively 
significant  variables  that  otherwrise 
would  be  controlled  independently;  or 
by  combining  financial  interests  in  ways 
that  imdermine  incentives  to  compete 
independently.  For  example,  joint 
promotion  might  reduce  or  eliminate 
comparative  advertising,  thus  harming 
competition  by  restricting  information 
to  consiuners  on  price  and  other 
competitively  significant  variables. 

Buying  Collaborations.  Competitor 
collaborations  may  involve  agreements 
jointly  to  purchase  necessary  inputs. 
Many  such  agreements  do  not  raise 
antitrust  concerns  and  indeed  may  be 
procompetitive.  Puirchasing 
collaborations,  for  example,  may  enable 
participants  to  centralize  ordering,  to 
combine  warehousing  or  distribution 
functions  more  efficiently,  or  to  achieve 
other  efficiencies.  However,  such 
agreements  can  create  or  increase 
market  power  (which,  in  the  case  of 
buyers,  is  called  "monopsony  power") 
or  facilitate  its  exercise  by  increasing 
the  ability  or  incentive  to  drive  the  price 
of  the  purchased  product,  and  thereby 
depress  output,  below  what  Ukely 
would  prevail  in  the  absence  of  the 
relevant  agreement.  Buying 
collaborations  also  may  facilitate 
collusion  by  standardizing  participants' 
costs  or  by  enhancing  the  ability  to 

f)roject  or  monitor  a  participant's  output 
evel  through  knowledge  of  its  input 
purchases. 

Research  S-  Development 
Collaborations.  Competitor 
collaborations  may  involve  agreements 
to  engage  in  joint  research  and 
development  ("R&D").  Most  such 
agreements  are  procom{)etitive,  and  they 
typically  are  analyzed  under  the  rule  of 
reason.**  Through  the  combination  of 
complementary  assets,  technology,  or 
know-how,  an  R&D  collaboration  may 
enable  participants  more  quickly  or 
more  efficiently  to  research  and  develop 
new  or  improved  goods,  services,  or 


•See  NCRPA,  15  U.S.C  SS 4301-02.  However, 
the  statute  permits  per  se  challenges,  in  appropriate 
circumstances,  to  a  variety  of  activities,  including 
agreements  to  jointly  market  the  fruits  of 
collaborative  R&D  or  to  limit  the  participants' 
independent  R&D  or  their  sale  or  licensing  of  goods, 
services,  or  processes  developed  outside  the 
collaboration.  Id. 


production  processes.  Joint  R&D 
agreements,  however,  can  create  or 
increase  market  power  or  facilitate  its 
exercise  by  Umiting  independent 
decision  making  or  by  combining  in  the 
collaboration,  or  in  certain  participants, 
control  over  competitively  significant 
assets  or  all  or  a  portion  of  participants' 
individual  competitive  R&D  efforts. 
Although  R&D  collaborations  also  may 
facilitate  tacit  collusion  on  R&D  efforts, 
achieving,  monitoring,  and  punishing 
departures  from  collusion  is  sometimes 
difficult  in  the  R&Qcontext 

An  exercise  of  market  power  may 
injure  consumers  by  reducing 
innovation  below  the  level  that 
otherwise  would  prevail,  leading  to 
fewer  or  no  products  for  consumers  to 
choose  from,  lower  quality  products,  or 
products  that  reach  consumers  more 
slowly  than  they  otherwise  would.  An 
exercise  of  market  power  also  may 
injure  consumers  by  reducing  the 
number  of  independent  competitors  in 
the  market  for  the  goods,  services,  or 
production  processes  derived  from  the 
R&D  collaboration,  leading  to  higher 
prices  or  reduced  output,  quality,  or 
service.  A  central  question  is  whether 
the  agreement  increases  the  abiUty  or 
incentive  anticompetitively  to  reduce 
R&D  efforts  pursued  independently  or 
through  the  collaboration,  for  example, 
by  slowing  the  pace  at  which  R&D 
efforts  are  pursued.  Other 
considerations  being  equal,  R&D 
agreements  are  more  Ukely  to  raise 
competitive  concerns  when  the 
collaboration  or  its  particijpants  already 
possess  a  secure  source  of  market  power 
over  an  existing  product  and  the  new 
R&D  efforts  might  cannibaUze  their 
supracompetitive  earnings.  In  addition, 
anticompetitive  harm  generally  is  more 
Ukely  when  R&D  competition  is 
confined  to  firms  with  si)eciaUzed 
characteristics  or  assets,  such  as 
intellectual  property,  or  when  a 
regulatory  approval  process  Umits  the 
abiUty  of  late-comers  to  catch  up  with 
competitors  already  engaged  in  the  R&D. 

3.31(b)    Relevant  Agreements  lliat 
May  Facilitate  Collusion 

Each  of  the  types  of  competitor 
collaborations  outUned  above  can 
facilitate  collusion.  Competitor 
collaborations  may  provide  an 
opportimity  for  participants  to  discuss 
and  agree  on  anticompetitive  terms,  or 
otherwise  to  coUude  anticompetitively, 
as  well  as  a  greater  ability  to  detect  and 
punish  deviations  that  would 
imdermine  the  coUusion.  Certain 
marketing,  production,  and  buying 
collaborations,  for  example,  may 
provide  opportimities  for  their 
participants  to  collude  on  price,  output. 


54490 


Federal  Register /Vol.  64,  No.  193 /Wednesday.  October  6.  1999/Notice8 


customers,  territories,  or  other 
competitively  sensitive  variables.  R&D 
collaborations,  however,  may  be  less 
likely  to  bdlitate  collusion  regarding 
R&D  activities  since  R&D  often  is 
conducted  in  secret,  and  it  thus  may  be 
difBcult  to  monitor  an  agreement  to 
coordinate  R&D.  In  addition, 
collaborations  can  increase 
concentration  in  a  relevant  market  and 
thus  increase  the  likelihood  of  collusion 
among  all  firms,  including  the 
collaboration  and  its  participants. 

Agreemoits  that  facilitate  collusion 
sometimes  involve  the  exchange  or 
disdostire  of  information.  The  Agencies 
recognize  that  the  sharing  of 
information  among  competitors  may  be 
prooompetitive  and  is  often  reasonably 
necessary  to  achieve  the  procompetitive 
benefits  of  certain  collaborations;  for 
example,  sharing  certain  technology, 
know-how,  or  other  intellectual 
property  may  be  essential  to  achieve  the 
procompetitive  benefits  of  an  R&D 
collaboration.  Nevertheless,  in  some 
cases,  the  fh^«^^"B  of  information  related 
to  a  market  in  which  the  collaboration 
operates  or  in  which  the  participants  are 
actual  or  potential  competitors  may 
increase  the  likelihood  of  collusion  on 
matters  such  as  price,  output,  or  other 
competitively  sensitive  variables.  The 
competitive  concern  depends  on  the 
nature  of  the  information  shared.  Other 
things  being  equal,  the  sharing  of 
information  relating  to  price,  output, 
costs,  or  strategic  planning  is  more 
likely  to  raise  competitive  concern  than 
the  sharing  of  information  rekting  to 
less  competitively  sensitive  variables. 
Similarly,  other  things  being  equal,  the 
fbaring  of  information  on  current 
operating  and  futiue  business  plans  is 
more  likely  to  raise  concerns  than  the 
nhAring  of  historical  information. 
Finally,  other  things  being  equal,  the 
sharing  of  individual  company  data  is 
more  likely  to  raise  concern  than  the 
ffhffHng  of  aggregated  data  that  does  not 
permit  recipients  to  identify  individual 
firm  data. 

3.32    Relevant  Markets  Affected  by  the 
Collaboration 

The  Agencies  typically  identify  and 
assess  competitive  effects  in  all  of  the 
relevant  product  and  geographic 
markets  in  which  competition  may  be 
affected  by  a  competitor  collaboration, 
although  in  some  cases  it  may  be 
possible  to  assess  competitive  effects 
directly  without  defining  a  particular 
relevant  market(s).  Markets  affected  by  a 
competitor  collaboration  include  all 
markets  in  which  the  economic 
integration  of  the  participants' 
operations  occius  or  in  which  the 


collaboration  operates  or  will  operate,  *' 
and  may  also  include  additions 
markets  in  which  any  participant  is  an 
actiial  or  potential  competitor.^ 

3J2(a)    Goods  Marketo 

In  general,  for  goods  ^  markets 
affiected  by  a  competitor  collaboration, 
the  Agencies  approach  relevant  maricet 
definition  as  described  in  Section  1  of 
the  Horizontal  Merger  Guidelines.  To 
determine  the  relevant  mariut,  the 
Agencies  generally  consider  the  likely 
reaction  of  buyers  to  a  price  increase 
and  typically  ask.  among  other  things, 
how  buyers  would  respond  to  increases 
over  prevailing  price  levels.  However, 
when  circimistances  strongly  suggest 
that  the  prevailing  price  exceeds  what 
likely  woiUd  have  prevailed  absent  the 
relevant  agreement,  the  Agencies  use  a 
price  more  reflective  of  the  price  that 
likely  would  have  prevailed.  Once  a 
market  has  been  defined,  market  shares 
are  assigned  both  to  firms  currently  in 
the  relevant  market  and  to  firms  that  are 
able  to  make  "uncommitted"  supply 
responses.  See  Sections  1.31  and  1.32  of 
the  Horizontal  Merger  Guidelines. 

3.32(b)    Technology  MaiiwiB 

When  rights  to  intellectual  property 
are  marketed  separately  from  the 
products  in  which  they  are  used,  the 
Agencies  may  define  technology 
markets  in  assessing  the  competitive 
effects  of  a  competitor  collaboration  that 
includes  an  agreement  to  license 
intellectual  property.  Technology 
markets  consist  of  the  intellectual 
property  that  is  licensed  and  its  close 
substitutes;  that  is,  the  technologies  or 
goods  that  are  close  enough  substitutes 
significantly  to  constrain  the  exercise  of 
market  power  with  respect  to  the 
intellectual  property  that  is  licensed. 
The  Agencies  approach  the  definition  of 
a  relevant  technology  market  and  the 
measurement  of  market  share  as 
described  in  Section  3.2.2  of  the 
Intellectual  Property  Guidelines. 

3.32(c)    Research  and  Development 
Innovation  Markets 

In  many  cases,  an  agreement's 
competitive  effects  on  innovation  are 
analyzed  as  a  separate  competitive  effect 
in  a  relevant  goods  market.  However,  if 


*>  For  example,  where  a  production  joint  venture 
buys  inputs  from  an  upstream  market  to  incorporate 
in  products  to  be  sold  in  a  downstream  market,  both 
upstream  and  downstream  markets  may  be 
"markets  affected  by  a  competitor  collabotation." 

o  Participation  in  the  collaboration  may  change 
the  participants'  behavior  in  this  third  category  of 
markets,  for  example,  by  altering  incentives  and 
available  information,  or  by  providing  an 
opportunity  to  form  additional  agreements  among 
participants. 

*''Tha  term  "goods"  alto  includes  services. 


a  competitor  collaboration  may  have 
competitive  effects  on  innovation  that 
cannot  be  adequately  addressed  through 
the  analysis  of  goods  or  technology 
markets,  the  Agencies  may  define  and 
analyze  an  innovation  market  as 
described  in  Section  3.2.3  of  the 
Intellectual  Property  Guidelines.  An 
innovation  market  consists  of  the 
research  and  development  directed  to 
particular  new  or  improved  goods  or 
processes  and  the  close  siibstitutes  for 
that  research  and  development.  The 
Agencies  define  an  innovation  maritet 
only  when  the  capabilities  to  engage  in 
the  relevant  research  and  development 
can  be  associated  with  specialized 
assets  or  characteristics  of  specific 
firms. 

3.33    Market  Siares  and  Market 
Concentration 

Market  share  and  market 
concentration  affect  the  likelihood  that 
the  relevant  agreement  will  create  or 
increase  market  power  or  facilitate  its 
exercise.  The  creation,  increase,  or 
facilitation  of  market  power  will  likely 
increase  the  ability  and  incentive 
profitably  to  raise  price  above  or  reduce 
output,  quality,  service,  or  innovation 
below  what  likely  would  prevail  in  the 
absence  of  the  relevant  agreement. 

Other  things  being  equal,  market 
share  affects  the  extent  to  which 
participants  or  the  collaboration  must 
restrict  their  own  output  in  order  to 
achieve  anticompetitive  effects  in  a 
relevant  market.  The  smaller  the 
percentage  of  total  supply  that  a  firm 
controls,  the  more  severely  it  must 
restrict  its  own  output  in  order  to 
produce  a  given  price  increase,  and  the 
less  likely  it  is  that  an  output  restriction 
will  be  profitable.  In  asseiBsing  whether 
an  agreranent  may  cause  anticompetitive 
harm,  the  Agencies  typically  calculate 
the  market  shares  of  the  participants 
and  of  the  collaboration.**  The  Agencies 
assign  a  range  of  market  shares  to  the 
collaboration,  llie  high  end  of  that 
range  is  the  sum  of  the  market  shares  of 
the  collaboration  and  its  participants. 
The  low  end  is  the  share  of  the 
collaboration  in  isolation.  In  general,  the 
Agencies  approach  the  calculation  of 
market  share  as  set  forth  in  Section  1.4 
of  the  Horizontal  Merger  Guidelines. 

Other  things  being  equal,  market 
concentration  affiacts  the  difficulties  and 


*«When  the  competitive  concern  is  that  a 
limitation  on  independent  decision  making  or  a 
combination  of  control  or  financial  interests  may 
yield  an  anticompetitive  reduction  of  research  and 
development  the  Agencies  typically  &ama  their 
inquiries  nkH^  generally,  looking  to  the  strength, 
scope;  and  number  of  competing  RAD  efforts  and 
their  close  substitutes.  See  $upm  Sections  3.31(a) 
and  3.32(c). 
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costs  of  achieving  and  enforcing 
collusion  in  a  relevant  market. 
Accordingly,  in  assessing  whether  an 
agreement  may  increase  the  likelihood 
of  collusion,  the  Agencies  calculate 
market  concentration.  In  general,  the 
Agencies  approach  the  calculation  of 
market  concentration  as  set  forth  in 
Section  1.5  of  the  Horizontal  Merger 
Guidelines,  ascribing  to  the  competitor 
collaboration  the  same  range  of  market 
shares  described  above. 

Market  share  and  market 
concentration  provide  only  a  starting 
point  for  evaluating  the  competitive 
effsct  of  the  relevant  agreement.  The 
Agencies  also  examine  other  factors 
outlined  in  the  Horizontal  Merger 
Guidelines  as  set  forth  below: 

The  Agencies  consider  whether  - 
factors  such  as  those  discussed  in 
Section  1.52  of  the  Horizontal  Merger 
Guidelines  indicate  that  market  share 
and  concentration  data  overstate  or 
understate  the  likely  competitive 
significance  of  participants  and  their 
collaboration. 

In  assessing  whether  anticompetitive 
harm  may  arise  Cram  an  agreement  that 
combines  control  over  or  financial 
interests  in  assets  or  otherwise  limits 
independent  decision  making,  the 
Agencies  consider  whether  factors  such 
as  those  discussed  in  Section  2.2  of  the 
Horizontal  Merger  Guidelines  suggest 
that  anticompetitive  harm  is  more  or 
less  likely. 

In  assessing  whether  anticompetitive 
harms  may  arise  from  an  agreement  that 
may  increase  the  likelihood  of 
colliision,  the  Agencies  consider 
whether  factors  such  as  those  discussed 
in  Section  2.1  of  the  Horizontal  Merger 
Guidelines  suggest  that  anticompetitive 
harm  is  more  or  less  likely. 

In  evaluating  the  significance  of 
market  share  and  market  concentration 
data  and  interpreting  the  range  of 
market  shares  ascribed  to  the 
collaboration,  the  Agencies  also 
examine  factors  beyond  those  set  forth 
in  the  Horizontal  Merger  Guidelines. 
The  following  section  describes  which 
factors  are  relevant  and  the  issues  that 
the  Agencies  examine  in  evaluating 
those  factors. 

3.34  Factors  Relevant  to  the  Ability 
and  Incentive  of  the  Participants  and 
the  Collaboration  to  Compete 

Competitor  collaborations  sometimes 
do  not  end  competition  among  the 
participants  and  the  collaboration. 
Participants  may  continue  to  compete 
against  each  other  and  their 
collaboration,  either  through  separate, 
indepmdent  business  operations  or 
through  membership  in  other 
collaborations.  Collaborations  may  be 


managed  by  decision  makers 
independent  of  the  individual 
participants.  Control  over  key 
competitive  variables  may  remain 
outside  the  collaboration,  such  as  where 
participants  independently  market  and 
set  prices  for  the  collaboration's  output. 

Sometimes,  however,  competition 
among  the  participants  and  the 
collaboration  may  be  restrained  through 
explicit  contractual  terms  or  throu^ 
financial  or  other  provisions  that  reduce 
or  eliminate  the  incentive  to  compete. 
The  Agencies  look  to  the  competitive 
benefits  and  harms  of  the  relevant 
agreement,  not  merely  the  formal  terms 
of  agreements  among  the  participants. 

where  the  nature  of  the  agreement 
and  market  share  and  market 
concentration  data  reveal  a  likelihood  of 
anticompetitive  harm,  the  Agencies 
more  closely  examine  the  extent  to 
which  the  participants  and  the 
collaboration  have  the  ability  and 
incentive  to  compete  independent  of 
each  other.  The  Agencies  are  likely  to 
focus  on  six  factors:  (a)  The  extent  to 
which  the  relevant  agreement  is  non- 
exclusive in  that  participants  are  likely 
to  continue  to  compete  independentiy 
outside  the  collaboration  in  the  market 
in  which  the  collaboration  operates;  (b) 
the  extent  to  which  participants  retain 
independent  control  of  assets  necessary 
to  compete;  (c)  the  nature  and  extent  of 
participants'  financial  interests  in  the 
collaboration  or  in  each  other;  (d)  the 
control  of  the  collaboration's 
competitively,  significant  decision 
making;  (e)  the  iB^elihood  of 
anticompetitive  information  sharing; 
and  (f]  the  duration  of  the  collaboration. 

Each  of  these  factors  is  discussed  in 
further  detail  below.  Consideration  of 
these  factors  may  reduce  or  increase 
competitive  concern.  The  analysis 
necessarily  is  flexible:  the  relevance  and 
significance  of  each  factor  depends 
upon  the  facts  and  ciramistances  of 
each  case,  and  any  additional  factors 
pertinent  imder  the  circumstances  are 
considered.  For  example,  when  an 
agreement  is  examined  subsequent  to 
formation  of  the  collaboration,  the 
Agencies  also  examine  factual  evidence 
concerning  participants'  actual  conduct. 

3.34(a)    Exclusivity 

The  Agencies  consider  whether,  to 
what  extent,  and  in  what  manner  the 
relevant  agreement  permits  participants 
to  continue  to  compete  against  each 
other  and  their  colkboration,  either 
through  separate,  independent  business 
operations  or  through  membership  in 
other  collaborations.  The  Agencies 
inquire  whether  a  collaboration  is  non- 
exclusive in  fact  as  well  as  in  name  and 
consider  any  costs  or  other  impediments 


to  competing  with  the  collaboration.  In 
assessing  exclusivity  when  an 
agreement  already  is  in  opteration,  the 
Agencies  examine  whether,  to  what 
extent,  and  in  what  manner  participants 
actually  have  continued  to  compete 
against  each  other  and  the  collaboration. 
In  general,  competitive  concern  likely  is 
reduced  to  the  extent  that  participants 
actually  have  continued  to  compete, 
either  through  separate,  independent 
business  operations  or  through 
membership  in  other  collaborations,  or 
are  permitted  to  do  so. 

3.34(b)    Control  Over  AsseU 

The  Agencies  ask  whether  the 
relevant  agreement  requires  participants 
to  contribute  to  the  collaboration 
significant  assets  that  previously  have 
enabled  or  likely  would  enable 
participants  to  be  effective  independent 
competitors  in  markets' affected  by  the 
collaboration.  If  such  resources  must  be 
contributed  to  the  collaboration  and  are 
specialized  in  that  they  cannot  readily 
be  replaced,  the  participants  may  have 
lost  all  or  some  of  their  ability  to 
compete  against  each  other  and  their 
collaboration,  even  if  they  retain  the 
contractual  right  to  do  so.'*^  In  general, 
the  greater  the  contribution  of 
specialized  assets  to  the  collaboration 
that  is  required,  the  less  the  participants 
may  be  relied  upon  to  provioe 
independent  competition. 

3.34(c)    Financial  Interests  in  the 
Collaboration  or  in  Other  Participants 

The  Agencies  assess  each 
participant's  financial  interest  in  the 
collaboration  and  its  potential  impact 
on  the  p>articipant's  incentive  to 
compete  independently  with  the 
collaboration.  The  potential  impact  may 
vary  depending  on  the  size  and  nature 
of  the  financial  interest  (e.g.,  whether 
the  financial  interest  is  debt  or  equity). 
In  general,  the  greater  the  financial 
interest  in  the  collaboration,  the  less 
likely  is  the  participant  to  compete  with 
the  collaboration.^  The  Agencies  also 
assess  direct  equity  investments 
between  or  among  the  participants. 
Such  investments  may  reduce  the 
incentives  of  the  participants  to 
compete  with  each  other.  In  either  case, 
the  analysis  is  sensitive  to  the  level  of 
financial  interest  in  the  collaboration  or 
in  another  participant  relative  to  the 


^  For  example,  if  participant!  in  a  production 
collaboration  must  contribute  most  of  their 
productive  capacity  to  the  collaboration,  the 
collaboration  may  impair  the  ability  of  its 
participants  to  remain  effective  independent 
competitors  regardless  of  the  terms  of  the 
agreement. 

** Similarly,  a  collaboration's  financial  interest  in 
a  participant  may  diminish  the  collaboration's 
incentive  to  compete  with  that  participant 
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level  of  the  participant's  investment  in 
its  independent  business  operations  in 
the  markets  affected  by  the 
collaboration. 

3.34(d)    Cinitrol  of  the  G)Uaboration's 
Competitively  Sipiificant  Decision 
Making 

The  Agencies  consider  the  manner  in 
which  a  collaboration  is  organized  and 
governed  in  assessing  the  extent  to 
which  participants  and  their 
collaboration  have  the  ability  and 
incentive  to  compete  independently. 
Th\is,  the  Agencies  consider  the  extent 
to  which  the  collaboration's  governance 
structure  enables  the  collaboration  to  act 
as  an  independent  decision  maker.  For 
example,  the  Agencies  ask  whether 
participants  are  allowed  to  appoint 
membns  of  a  board  of  directors  for  the 
collaboration,  if  incorporated,  or 
otherv^se  to  exercise  significant  control 
over  the  operations  of  the  collaboration, 
hi  general,  the  collaboration  is  less 
likely  to  compete  independently  as 
participants  gain  greater  control  over  the 
collaboration's  price,  output,  and  other 
competitively  significant  decisions.^ 

To  the  extent  that  the  collaboration's 
decision  making  is  subject  to  the 
participants'  control,  the  Agencies 
consider  whether  that  control  could  be 
exercised  jointly.  Joint  control  over  the 
collaboration's  price  and  output  levels 
could  create  or  increase  market  power 
and  raise  competitive  concerns. 
Depending  on  the  nature  of  the 
collaboration,  competitive  concern  also 
may  arise  due  to  joint  control  over  other 
competitively  significant  decisions, 
such  as  the  level  and  scope  of  R&D 
efforts  and  investment.  In  contrast,  to 
the  extent  that  participants 
independently  set  the  price  and 
quantity  **  of  their  share  of  a 
collaboration's  output  and 
independently  control  other 
competitively  significant  decisions,  an 


** Control  may  diverge  from  financial  interests. 
For  example,  a  small  equity  investment  may  be 
coupled  with  •  right  to  veto  large  capital 
expendituiee  and,  thereby,  to  effectively  limit 
output  The  Agencies  examine  a  collaboration's 
actual  governance  structure  in  assessing  issues  of 
cantroL 

**  Even  if  price*  to  consumer*  are  set 
independently,  anticompetitive  harms  may  still 
occur  if  participants  jointly  set  the  collaboration's 
level  of  output.  For  example,  participants  may 
efhctively  coordinate  price  increases  by  reducing 
the  collaboration's  level  of  output  and  collecting 
their  profltB  through  high  traiufer  prices,  i.e., 
through  the  amounts  that  participants  contribute  to 
the  collaboration  in  exchange  for  each  unit  of  the 
collaboration's  output.  Where  a  transfer  price  is 
determined  by  reference  to  an  objective  measure  not 
under  the  control  of  the  participanu.  (e.g.,  average 
price  in  a  different  unconcentrated  geographic 
market),  competitive  concern  may  be  less  likely. 


agreement's  likely  anticompetitive  harm 
is  reduced.'* 

3.34(e)    Likelihood  of  Anticompetitive 
Information  Sharing 

The  Agencies  evaluate  the  extent  to 
which  competitively  sensitive 
information  concerning  markets  affected 
by  the  collaboration  likely  would  be 
disclosed.  This  likelihood  depends  on, 
among  other  things,  the  nature  of  the 
collaboration,  its  organization  and 
governance,  and  safeguards 
implemented  to  prevent  or  minimize 
such  disclosure.  For  example, 
participants  might  refrain  from 
assigning  marketing  personnel  to  an 
R&D  collaboration,  or,  in  a  marketing 
collaboration,  participants  might  limit 
access  to  competitively  sensitive 
information  regarding  their  respective 
operations  to  only  certain  individuals  or 
to  an  independent  third  party. 
Similarly,  a  buying  collaboration  might 
use  an  independent  third  party  to 
handle  negotiations  in  which  its 
participants'  input  reqiiirements  or 
other  competitively  sensitive 
information  could  be  revealed.  In 
general,  it  is  less  likely  that  the 
collaboration  will  fiadUtate  collusion  on 
competitively  sensitive  variables  if 
appropriate  safeguards  governing 
information  sharing  are  in  place. 

3.34(f)    Duration  of  the  Collaboration 

The  Agencies  consider  the  duration  of 
the  collaboration  in  assessing  whether 
participants  retain  the  ability  and 
incentive  to  compete  against  each  other 
and  their  collaboration.  In  general,  the 
shorter  the  diiration.  the  more  likely 
participants  are  to  compete  against  each 
other  and  their  collaboration. 

3.35    Entry 

Easy  entry  may  deter  or  prevent 
profitably  maintaining  price  above,  or 
output,  quality,  service  or  innovation 
beloiv,  what  likely  would  prevail  in  the 
absence  of  the  relevant  agreement. 
Where  the  native  of  the  agreement  and 
market  share  and  concentration  data 
suggest  a  likelihood  of  anticompetitive 
harm  that  is  not  sufficiently  mitigated 
by  any  continuing  competition 
identified  through  the  analysis  in 
Section  3.34,  the  Agencies  inquire 
whether  entry  would  be  timely,  likely, 
and  sufficient  in  its  magnitude, 
character  and  scope  to  deter  or 
coimteract  the  anticompetitive  harm  of 
concern.  If  so,  the  relevant  agreement 
ordinarily  requires  no  further  analysis. 

As  a  general  matter,  the  Agendes- 
assess  timeliness,  likelihood,  and 


siifficiency  of  committed  entry  under 
prindples  set  forth  in  Section  3  of  the 
Horizontal  Merger  Guidelines.^" 
However,  unlike  mergers,  competitor 
collaborations  often  restrict  only  certain 
business  activities,  while  preserving 
competition  among  participants  in  other 
respects,  and  they  may  be  designed  to 
terminate  after  a  limited  duration. 
Consequently,  the  extent  to  which  an 
agreement  creates  opportimities  that 
would  induce  entry  and  the  conditions 
under  which  ease  of  entry  may  deter  or 
counteract  anticompetitive  harms  may 
be  more  complex  and  less  direct  than 
for  mergers  and  will  vary  somewhat 
according  to  the  nature  of  the  relevant 
agreement.  For  example,  the  likelihood 
of  entry  may  be  affected  by  what 
potential  entrants  believe  about  the 
probable  duration  of  an  anticompetitive 
agreement.  Other  things  being  equal,  the 
shorter  the  antidpated  duration  of  an 
anticompetitive  agreement,  the  smaller 
the  profit  opportunities  for  potential 
entrants,  and  the  lower  the  likelihood 
that  it  will  induce  committed  entry. 
Examples  of  other  differences  are  set 
forth  below. 

For  certain  collaborations,  sufficiency 
of  entry  may  be  affected  by  the 
possibility  that  entrants  will  partidpate 
in  the  anticompetitive  agreement.  To  the 
extent  that  such  participation  raises  the 
amount  of  entry  needed  to  deter  or 
counteract  anticompetitive  harms,  and 
assets  required  for  entry  are  not 
adequately  available  for  entrants  to 
respond  fully  to  their  sales 
opportimities,  or  otherwise  renders 
entry  inadequate  in  magnitude, 
character  or  sco{>e,  suffident  entry  may 
be  more  difficult  to  achieve.'' 


'W  Anticompetitive  harm  also  is  less  likely  if 
individual  participants  may  independently  increase 
the  overall  output  of  the  collaboration. 


x>  Committed  entry  is  defined  as  new  competition 
that  requires  expenditure  of  significant  sunk  costs 
of  entry  and  exit.  See  Section  3.0  of  the  Horizontal 
Merger  Guidelines. 

'■Under  the  same  principles  applied  to 
production  and  marketing  collabrarations,  the 
exercise  of  monopsony  power  by  a  buying 
collaboration  may  be  deterred  or  counteracted  by 
the  entry  of  new  purchasers.  To  the  extent  that 
collaborators  reduce  their  purchases,  they  may 
create  an  opportunity  for  new  buyers  to  make 
purchases  without  forcing  the  price  of  the  input 
above  pre-relevant  agreement  levels.  Committed 
purchasing  entry,  defined  as  new  purchasing 
competition  that  requires  expenditure  of  significant 
sunk  costs  of  entry  and  exit — such  as  a  new  steel 
factory  built  in  response  to  a  reduction  in  the  price 
of  iron  ore— is  analyzed  under  principles  analogous 
to  those  articulated  in  Section  3  of  the  Hon'zonto/ 
Merger  Guidelinea.  Under  that  analysis,  the 
Agencies  assess  whether  a  monoptonistic  price 
reduction  is  likely  to  attract  committad  purchasing 
entry,  profitable  at  pie-relevant  agreement  prices, 
that  would  not  have  occurred  before  the  relevant 
agreement  at  those  same  prices.  (Utunmmitted  new 
buyers  are  identified  as  paitidpanU  in  the  relevant 
market  if  their  demand  responses  to  a  price 
decrease  are  likely  to  occur  within  one  year  and 
without  the  expenditure  of  significant  sunk  costs  of 
entry  and  axit.  See  id.  at  Sections  1.32  and  1.41.) 
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In  the  context  of  research  and 
development  collaborations,  widespread 
availability  of  R&D  capabilities  and  the 
large  gains  that  may  accrue  to  successful 
innovators  often  suggest  a  high 
likelihood  that  entry  will  deter  or 
counteract  anticompetitive  reductions  of 
R&D  efforts.  Nonetheless,  such 
conditions  do  not  always  pertain,  and 
the  Agencies  ask  whether  entry  may 
deter  or  counteract  anticompetitive  R&D 
reductions,  taking  into  account  the 
following: 

Where  market  participants  typically 
can  observe  the  level  and  tjrpe  of  R&D 
efforts  within  a  market,  the  principles  of 
Section  3  of  the  Horizontal  Merger 
Guidelines  may  be  applied  flexibly  to 
determine  whether  entry  is  likely  to 
deter  or  counteract  a  lessening  of  the 
quahty,  diversity,  or  pace  of  research 
and  development.  To  be  timely,  entry 
must  be  sufficiently  prompt  to  deter  or 
counteract  such  harms.  The  Agencies 
evaluate  the  likelihood  of  entry  based 
on  the  extent  to  which  potential 
entrants  have  (1)  core  competencies 
(and  the  ability  to  acqiiire  any  necessary 
specialized  assets)  that  give  them  the 
ability  to  enter  into  competing  R&D  and 
(2)  incentives  to  enter  into  competing 
R&D  in  response  to  a  post-collaboration 
reduction  in  R&D  efforts,  llie 
sufficiency  of  entry  depends  on  whether 
the  character  and  scope  of  the  entrants' 
R&D  efforts  are  close  enough  to  the 
reduced  R&D  efforts  to  be  likely  to 
achieve  similar  innovations  in  the  same 
time  frame  or  otherwise  to  render  a 
collaborative  reduction  of  R&D 
unprofitable. 

Where  maricet  participants  typically 
cannot  observe  the  level  and  type  of 
R&D  efforts  by  others  within  a  market, 
there  may  be  significant  questions  as  to 
whether  entry  would  occur  in  response 
to  a  collaborative  lessening  of  the 
quality,  diversity,  or  pace  of  research 
and  development,  since  such  effects 
would  not  likely  be  observed.  In  such 
cases,  the  Agencies  may  conclude  that 
entry  would  not  deter  or  counteract 
anticompetitive  harms. 

3.36    Identifying  Procompetitive 
Benefits  of  the  Collaboration 

Competition  usually  spurs  firms  to 
Achieve  efficiencies  internally. 
Nevertheless,  as  explained  above, 
competitor  collaborations  have  the 
potential  to  generate  significant 
efficiencies  that  benefit  consumers  in  a 
variety  of  ways.  For  example,  a 
competitor  collaboration  may  enable 
firms  to  offer  goods  or  services  that  are 
cheaper,  more  valuable  to  consumers,  or 
brought  to  market  £aster  than  would 
otherwise  be  possible.  Efficiency  gains 
from  competitor  collAHorations  often 


stem  fiom  combinations  of  different 
capabilities  or  resources.  See  supra 
Section  2.1.  Indeed,  the  primary  benefit 
of  competitor  collaborations  to  the 
economy  is  their  potential  to  generate 
such  efficiencies. 

Efficiencies  generated  through  a 
competitor  collaboration  can  enhance 
the  ability  and  incentive  of  the 
collaboration  and  its  participants  to 
compete,  which  may  result  in  lower 
prices,  improved  quaUty,  enhanced 
service,  or  new  products.  For  example, 
through  collaboration,  competitors  may 
be  able  to  produce  an  input  more 
efficienUy  than  any  one  participant 
could  individually;  sudi  collaboration- 
generated  efficiencies  may  enhance 
competition  by  permitting  two  or  more 
ineffective  [e.g.,  high  cost)  participants 
to  become  more  effective,  lower  cost 
competitors.  Even  when  efficiencies 
generated  through  a  competitor 
collaboration  ei^ance  the 
collaboration's  or  the  participants' 
abihty  to  compete,  however,  a 
competitor  collaboration  may  have  other 
effects  that  may  lessen  competition  and 
ultimately  may  make  the  relevant 
agreement  anticompetitive. 

If  the  Agencies  conclude  that  the 
relevant  agreement  has  caused,  or  is 
likely  to  cause,  anticompetitive  harm, 
they  consider  whether  the  agreement  is 
reasonably  necessary  to  achieve 
"cognizable  efficiencijps."  "Cognizable 
efficiencies"  are  efficiencies  that  have 
been  verified  by  the  Agencies,  that  do 
not  arise  from  anticompetitive 
reductions  in  output  or  service,  and  that 
cannot  be  achieved  through  practical, 
significantly  less  restrictive  means.  See 
infra  Sections  3.36(a)  and  3.36(b). 
Cognizable  efficiencies  are  assessed  net 
of  costs  produced  by  the  competitor 
collaboration  or  incurred  in  achieving 
those  efficiencies. 

3.36(a)    Cognizable  Efficiencies  Must 
Be  Verifiable  and  Potentially 
ProcompetitiTe 

Efficiencies  are  difficult  to  verify  and 
quantify,  in  part  because  much  of  the 
information  relating  to  efficiencies  is 
uniquely  in  the  possession  of  the 
collaboration's  participants.  Moreover, 
efficiencies  projected  reasonably  and  in 
good  faith  by  the  participants  may  not 
be  realized.  Therefore,  the  participants 
must  substantiate  efficiency  claims  so 
that  the  Agencies  can  verify  by 
reasonable  means  the  likelUiood  and 
magnitude  of  each  asserted  efficiency; 
how  and  when  each  would  be  achieved; 
any  costs  of  doing  so;  how  each  would 
enhance  the  collaboration's  or  its 
participants'  ability  and  incentive  to 
compete;  and  why  the  relevant 
agreement  is  reasonably  necessary  to 


achieve  the  claimed  efficiencies  (see 
Section  3.36  (b)).  Efficiency  claims  are 
not  considered  if  they  are  vague  or 
speculative  or  otherwise  cannot  be 
verified  by  reasonable  means. 

Moreover,  cognizable  efficiencies 
must  be  potentially  procompetitive. 
Some  asserted  efficiencies,  such  as 
those  premised  on  the  notion  that 
competition  itself  is  unreasonable,  are 
insufficient  as  a  matter  of  law. 
Similarly,  cost  savings  that  arise  from 
anticompetitive  output  or  service 
reductions  are  not  treated  as  cognizable 
efficiencies.  See  Example  9. 

3.36(b)    Reasonable  Necessity  and  Less 
Restrictive  Alternatives 

The  Agencies  consider  only  those 
efficiencies  for  which  the  relevant 
agreement  is  reasonably  necessary.  An 
agreement  may  be  "reasonabfy 
necessary"  without  being  essential. 
However,  if  the  participants  could  have 
achieved  or  could  achieve  similar 
efficiencies  by  practical,  significantly 
less  restrictive  means,  then  the  Agencies 
conclude  that  the  relevant  agreement  is 
not  reasonably  necessary  to  their 
achievement.  In  making  this  assessment, 
the  Agencies  consider  only  alternatives 
that  are  practical  in  the  business 
situation  faced  by  the  participants;  the 
Agencies  do  not  search  for  a 
theoretically  less  restrictive  alternative 
that  is  not  realistic  given  business 
reahties. 

The  reasonable  necessity  of  an 
agreement  may  depend  upon  the  market 
context  and  upon  the  duration  of  the 
agreement.  An  agreement  that  may  be 
justified  by  the  needs  of  a  new  entrant, 
for  example,  may  not  be  reasonably 
necessary  to  achieve  cognizable 
efficiencies  in  different  market 
circumstances.  The  reasonable  necessity 
of  an  agreement  also  may  depend  on 
whether  it  deters  individual  participants 
from  undertaking  free  riding  or  other 
opportunistic  conduct  that  could  reduce 
significantiy  the  abiUty  of  the 
collaboration  to  achieve  cognizable 
efficiencies.  Collaborations  sometimes 
include  agreements  to  discourage  any 
one  participant  from  appropriating  an 
undue  share  of  the  fiuits  of  the 
collaboration  or  to  align  participants' 
incentives  to  encourage  cooperation  in 
achieving  the  efficiency  goals  of  the 
collaboration.  The  Agencies  assess 
whether  such  agreements  are  reasonably 
necessary  to  deter  opportimistic 
conduct  that  otherwise  would  likely 
prevent  the  achievement  of  cognizable 
efficiencies.  See  Example  10. 

3.37    Overall  Competitive  Effect 

If  the  relevant  agreement  is  reasonably 
necessary  to  achieve  cognizable 
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efficiencies,  the  Agencies  assess  the 
likelihood  and  magnitude  of  cognizable 
efficiencies  and  anticompetitive  harms 
to  determine  the  agreement's  overall 
actual  or  likely  effect  on  competition  in 
the  relevant  market.  To  make  the 
requisite  determination,  the  Agencies 
consider  whether  cognizable  efficiencies 
likely  would  be  sufficient  to  offset  the 
potential  of  the  agreement  to  hann 
consiuners  in  the  relevant  market,  for 
example,  by  preventing  price 
increases.'^ 

The  Agencies'  comparison  of 
cognizable  efficiencies  and 
anticompetitive  harms  is  necessarily  an 
approximate  judgment.  In  assessing  the 
overall  competitive  effect  of  an 
agreement,  die  Agencies  consider  the 
magnitude  and  likelihood  of  both  the 
anticompetitive  harms  and  cognizable 
efficiencies  from  the  relevant  agreement. 
The  likelihood  and  magnitude  of 
anticompetitive  harms  in  a  particular 
case  may  be  insignificant  compared  to 
the  expected  cognizable  efficiencies,  or 
vice  versa.  As  the  expected 
anticompetitive  harm  of  the  agreement 
increases,  the  Agencies  require  evidence 
establishing  a  greater  level  of  expected 
cognizable  efficiencies  in  order  to  avoid 
the  conclusion  that  the  agreement  will 
have  an  anticompetitive  effect  overall. 
When  the  anticompetitive  harm  of  the 
agreement  is  likely  to  be  particularly 
large,  extraordinarily  great  cognizable 
efficiencies  would  be  necessary  to 
prevent  the  agreement  from  having  an 
anticompetitive  effect  overall. 

Section  4:  Antitrust  Safisty  Zones 

4.1    Overview 

Becaiise  competitor  collaborations  are 
often  procompetitive,  the  Agencies 
believe  that  "safety  zones"  are  useful  in 
order  to  encourage  such  activity.  The 
safisty  zones  set  out  below  are  designed 
to  provide  participants  in  a  competitor 
collaboration  with  a  degree  of  certainty 
in  those  situations  in  which 
anticompetitive  effects  are  so  unlikely 
diat  the  Agencies  presume  the 
arrangements  to  be  lawful  without 
inquiring  into  particular  circiunstances. 
They  are  not  intended  to  discoiirage 
competitor  collaborations  that  fall 
outside  the  safety  zones. 

Hie  Agencies  emphasize  that 
competitor  collaborations  are  not 


"Id  most  cas«s,  the  Agencies'  enforcement 
decisions  depend  on  their  analysis  of  the  overall 
eftsct  of  the  relevant  agreement  over  the  short  term. 
The  Agencies  also  willconsider  the  effects  of 
cognisable  efficiencies  with  no  short-ierm,  direct 
effect  on  prices  in  the  relevant  market.  Delayed 
benefits  from  the  efficiencies  (due  to  delay  in  the 
achievement  of,  or  the  realization  of  consumer 
benefits  from,  tlie  efficiencies)  will  be  given  less 
weight  beause  they  are  less  proximate  and  mac* 
difficult  to  predict 


anticompetitive  merely  because  they  fall 
outside  the  safety  zones.  Indeed,  many 
competitor  collaborations  falling  outside 
the  safety  zones  are  procompetitive  or 
competitively  neutral.  The  Agencies 
analyze  arrangements  outside  the  safety 
zones  based  on  the  principles  outlined 
in  Section  3  above. 

The  following  sections  articulate  two 
safety  zones.  Section  4.2  sets  out  a 
general  safety  zone  applicable  to  any 
competitor  collaboration."  Section  4.3 
establishes  a  safety  zone  applicable  to 
research  and  development 
collaborations  whose  competitive  effiacts 
are  analyzed  within  an  innovation 
market.  These  safety  zones  are  intended 
to  supplement  safety  zone  provisions  in 
the  Agencies'  other  guidelines  and 
statements  of  enforcement  policy.^ 

4.2    Safety  Zone  for  Competitor 
Collaborations  in  General 

Absent  extraordinary  circimistances, 
the  Agencies  do  not  challenge  a 
competitor  collaboration  when  the 
market  shares  of  the  collaboration  and 
its  participants  collectively  account  for 
no  more  than  twenty  percent  of  each 
relevant  market  in  which  competition 
may  be  afiiected.^'  The  safety  zone, 
however,  does  not  apply  to  agreements 
that  are  per  se  illegal,  or  that  would  be 
challenged  without  a  detailed  market 
analysis,^  or  to  competitor 
collaborations  to  which  a  merger 
analysis  is  applied.'^ 


"See  Sections  1.1  and  1.3  above. 

''The  Agencies  have  articulated  antitrust  safisty 
zones  in  Health  Care  Statements  7  &  8  and  the 
Intellectual  Property  Guidelines,  as  well  as  in  the 
Horizontal  Merger  Guidelines.  The  antitrust  safety 
zones  in  these  other  guidelines  relate  to  particular 
facts  in  a  specific  industry  or  to  particular  types  of 
transactions. 

''For  purposes  of  the  safety  zone,  the  Agencies 
consider  the  combined  market  shares  of  the 
participants  and  the  collaboration.  For  example, 
with  a  collaboration  among  twn>  competitors  where 
each  participant  individually  holds  a  6  percent 
market  share  in  the  relevant  market  and  the 
collaboration  separately  holds  a  3  percent  market 
share  in  the  relevant  market,  the  combined  market 
share  in  the  relevant  market  for  purposes  of  the 
safety  zone  would  be  15  percent  This  collaboration, 
therefore,  would  fall  within  the  safety  zone. 
However,  if  the  collaboration  involved  three 
competitors,  each  with  a  6  percent  market  share  in 
the  relevant  market,  the  combined  market  share  in 
the  relevant  market  for  purposes  of  the  safety  zone 
would  be  21  percent,  and  the  collaboration  would 
fall  outside  the  safety  zone.  Including  market  shares 
of  the  participants  takes  into  account  possible 
spillover  effects  on  competition  within  the  relevant 
market  among  the  participants  and  their 
collaboration. 

»  See  supra  notes  28-30  and  accompanying  text 
In  Section  3.3. 

*^  See  Section  1.3  above. 


4.3    Safety  Zone  for  Research  and 
Development  Competition  Analyzed  in 
Tenns  of  Innovation  Markets 

Absent  extraordinary  circumstances, 
the  Agencies  do  not  challenge  a 
competitor  collaboration  on  the  basis  of 
effects  on  competition  in  an  innovation 
market  where  three  or  more 
independentiy  controlled  research 
efforts  in  addition  to  those  of  the 
collaboration  possess  the  required 
specialized  assets  or  characteristics  and 
the  incentive  to  engage  in  R&D  that  is 
a  close  substitute  for  the  R&D  activity  of 
the  collaboration/  In  determining 
whether  independentiy  controlled  R&D 
efforts  are  close  substitutes,  the 
Agencies  consider,  among  other  things, 
the  nature,  scope,  and  magnitude  of  the 
R&D  efforts:  their  access  to  financial 
support;  their  access  to  intellectual 
property,  skilled  personnel,  or  other 
.  specialized  assets;  their  timing;  and 
their  ability,  either  acting  alone  or 
through  others,  to  successfully 
commercialize  innovations.  The 
antitrust  safety  zone  does  not  apply  to 
agreements  that  are  per  se  illegal,  or  that 
would  be  challenged  without  a  detailed 
market  analysis,*"  or  to  competitor 
collaborations  to  which  a  merger 
analysis  is  applied.^ 

Appendix 

Secticnil.3 

Example  1  (Competitor  Collaboration/ 
Merger) 

Facts 

Two  oil  companies  agree  to  integrate 
all  of  their  refining  and  refined  product 
marketing  operations.  Under  terms  of 
the  agreement,  the  collaboration  will 
expire  after  twelve  years;  prior  to  that 
expiration  date,  it  may  be  terminated  by 
either  participant  on  six  months'  prior 
notice.  .The  two  oil  companies  maintain 
separate  crude  oil  production 
operations. 

Analysis 

The  formation  of  the  collaboration 
involves  an  efficiency-enhancing 
integration  of  operations  in  the  refining 
and  refined  product  markets,  and  the 
integration  eliminates  all  competition 
between  the  participants  in  those 
markets.  The  evaluating  Agency  likely 
would  conclude  that  expiration  after 
twelve  years  does  not  constitute 
termination  "urithin  a  suffidentiy 
limited  period."  The  participants" 
entiUement  to  terminate  the 
collaboration  at  any  time  after  giving 
prior  notice  is  not  termination  by  the 


"  See  supra  notes  28-30  and  accompanying  text 
in  Section  3.3. 
**S8«  Section  1.3  abova. 
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collaboration's  "own  specific  and 
express  terms."  Based  on  the  facts 
presented,  the  evaluating  Agency  likely 
would  analyze  the  collaboration  under 
the  Horizontal  Merger  Guidelines,  rather 
than  as  a  competitor  collaboration  under 
these  Guidelines.  Any  agreements 
restricting  competition  on  crude  oil 
production  would  be  analyzed  imder 
these  Guidelines. 

Section  2.3 

Example  2  (Analysis  of  Individual 
Agreements/Set  of  Agreonents) 

Facts 

Two  firms  enter  a  joint  venture  to 
develop  and  produce  a  new  software 
product  to  be  sold  independently  by  the 
participants.  The  product  will  be  useful 
in  two  areas,  biotechnology  research 
and  pharmaceuticals  research,  but  doing 
business  with  each  of  the  two  classes  of 
purchasers  would  require  a  different 
distribution  network  and  a  separate 
marketing  campaign.  Successful 
penetration  of  one  market  is  likely  to 
stimulate  sales  in  the  other  by 
enhancing  the  reputation  of  the  software 
and  by  facilitating  the  ability  of 
biote<^mology  and  pharmaceutical 
researchers  to  use  the  frmts  of  each 
other's  efforts.  Although  the  software  is 
to  be  marketed  independently  by  the 
participants  rather  than  by  the  joint 
venture,  the  participants  agree  that  one 
will  sell  only  to  biotechnology 
researchers  and  the  other  will  sell  only 
to  pharmaceutical  researchers.  The 
participants  also  agree  to  fix  the 
maximum  price  that  either  firm  may 
charge.  The  parties  assert  that  the 
combination  of  these  two  requirements 
is  necessary  for  the  successful  marketing 
of  the  new  product.  They  argue  that  the 
market  allocation  provides  each 
participant  with  adequate  incentives  to 
commercialize  the  product  in  its  sector 
without  fear  that  the  other  participant 
will  free-ride  on  its  efforts  and  that  the 
maximimi  price  prevents  either 
participant  from  unduly  exploiting  its 
sector  of  the  market  to  die  detriment  of 
sales  efforts  in  the  other  sector. 

Analjrsis 

The  evaluating  Agency  would  assess 
overall  competitive  effects  associated 
with  the  collaboration  in  its  entirety  and 
with  individual  agreements,  such  as  the 
agreement  to  allocate  markets,  the 
agreement  to  fix  maximum  prices,  and 
any  of  the  simdry  other  agreements 
associated  with  joint  development  and 
production  and  independent  marketing 
of  the  software.  From  the  facts 
presented,  it  appears  that  the 
agreements  to  allocate  markets  and  to 
fix  maximiun  prices  may  be  so 


intertwined  that  their  benefits  and 
harms  "cannot  meaningfully  be 
isolated."  The  two  agreements  arguably 
operate  together  to  ensure  a  particular 
blend  of  incentives  to  achieve  the 
potential  procompetitive  benefits  of 
successful  commercialization  of  the  new 
product.  Moreover,  the  effects  of  the 
agreement  to  fix  maximiun  prices  may 
mitigate  the  price  effects  of  the 
agreement  to  allocate  markets.  Based  on 
the  facts  presented,  the  evaluating 
Agency  likely  would  conclude  that  the 
agreements  to  allocate  markets  and  to 
fix  maximimi  prices  should  be  analyzed 
as  a  whole. 

Section  2.4 

Example  3  (Time  of  Possible  Harm  to 
Cojnpetition) 

Facts 

A  group  of  25  small-to-mid-size  banks 
formed  a  joint  venture  to  establish  an 
automatic  teller  machine  network.  To 
ensure  sufficient  business  to  justify 
launching  the  venture,  the  joint  venture 
agreement  specified  that  participants 
would  not  participate  in  any  other  ATM 
networks.  Numerous  other  ATM 
networks  were  forming  in  roughly  the 
same  time  period. 

Over  time,  the  joint  venture  expanded 
by  adding  more  and  more  banks,  and 
the  number  of  its  competitora  fell.  Now, 
ten  years  after  formation,  the  joint 
venture  has  900  member  banks  and 
controls  60%  of  the  ATM  outlets  in  a 
relevant  geographic  market.  Following 
complaints  from  consumera  that  ATM 
fees  have  rapidly  escalated,  the 
evaluating  Agency  assesses  the  rule 
barring  participation  in  other  ATM 
networks,  which  now  binds  900  banks. 


Analsrsis 

The  circumstances  in  which  the 
ventiue  operates  have  changed  over 
time,  and  the  evaluating  Agency  would 
determine  whether  the  exclusivity  rule 
now  harms  competition.  In  assessing  the 
exclusivity  rule's  competitive  effect,  the 
iBvaluating  Agency  would  take  account 
of  the  collaboration's  substantial  current 
market  share  and  any  procompetitive 
benefits  of  exclusivity  under  present 
circumstances,  along  with  other  factors 
discussed  in  Section  3. 

Section  3^ 

Example  4  (Agreement  Not  to  Compete 
on  Price) 

Facts 

Net-Business  and  Net-Company  are 
two  start-up  companies.  Each  has 
developed  and  begun  sales  of  software 
for  the  networks  that  link  users  within 
a  particular  business  to  each  other  and, 


in  some  cases,  to  entities  outside  the 
business.  Both  Net-Business  and  Net- 
Company  were  formed  by  computer 
specialists  with  no  prior  business 
expertise,  and  they  are  having  trouble 
implementing  marketing  strategies, 
distributing  their  inventory,  and 
managing  tfieir  sales  forces.  The  two 
companies  decide  to  form  a  partnership 
joint  venture,  NET-FIRM,  whose  sole 
function  will  be  to  market  and  distribute 
the  network  software  products  of  Net- 
Business  and  Net-Company.  NET-FIRM 
will  be  the  exclusive  marketer  of 
network  software  produced  by  Net- 
Business  and  Net-Company.  Net- 
Business  and  Net-Company  will  each 
have  50%  control  of  NET-FIRM,  but 
each  will  derive  profits  from  NET-FIRM 
in  proportion  to  the  revenues  ftom  sales 
of  that  partner's  products.  The 
documents  setting  up  NET-FIRM 
specify  that  Net-Business  and  Net- 
Company  will  agree  on  the  prices  for  the 
products  that  NET-FIRM  will  sell. 

Analysis 

Net-Business  and  Net-Company  will 
agree  on  the  prices  at  which  NET-FIRM 
will  sell  their  individually-produced 
software.  The  agreement  is  one  "not  to 
compete  on  price,"  and  it  is  of  a  type 
that  always  or  alinost  always  tends  to 
raise  price  or  reduce  output.  The 
agreement  to  jointly  set  price  may  be 
challenged  as  per  se  illegal,  unless  it  is 
reasonably  related  to,  and  reasonably 
necessary  to  achieve  procomptetitive 
benefits  from,  an  efficiency-enhancing 
integration  of  economic  activity. 

Example  5  (Specialization  without 
Integration) 

Facts 

Firm  A  and  Firm  B  are  two  of  only 
three  producers  of  automobile 
carburetors.  Minor  engine  variations 
bom  year  to  year,  even  within  given 
models  of  a  particular  automobile 
manufacturer,  require  re-design  of  each 
year's  carburetor  and  re-tooling  for 
carburetor  production.  Firms  A  and  B 
meet  and  agree  that  henceforth  Firm  A 
will  design  and  produce  carburetors 
only  for  automobile  models  of  even- 
numbered  years  and  Firm  B  will  design 
and  produce  carburetors  only  for 
automobile  models  of  odd-numbered 
years.  Some  design  and  re-tooling  costs 
would  be  saved,  but  automobile 
manufacturers  would  face  only  two 
suppliers  each  year,  rather  than  three. 

Analjrsis 

The  agreement  allocates  sales  by 
automobile  model  year  and  constitutes 
an  agreement  "not  to  compete  on  *  *  * 
output."  The  participants  do  not 
combine  production;  rather,  the 
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coUaboratjon  consists  solely  of  an 
agreement  not  to  produce  certain 
carburetors.  The  mere  coordination  of 
decisions  on  output  is  not  integration, 
and  cost-savings  without  integration, 
such  as  the  costs  saved  by  rebaining 
from  design  and  production  for  any 
given  model  yeer,  are  not  a  basis  for 
avoiding  per  se  condemnation.  The 
agreement  is  of  a  type  so  likely  to  harm 
competition  and  to  have  no  significant 
benefits  that  particularized  inquiry  into 
its  competitive  effect  is  deemed  by  the 
antitrust  laws  not  to  be  worth  the  time 
and  expense  that  would  be  required. 
Consequently,  the  evaluating  Agency 
likely  would  conclude  that  die 
agreement  is  per  se  illegal. 

Example  6  (Effidency-Enhandiig 
Integration  Present) 

Facts 

Compu-Max  and  Compu-Pro  are  two 
major  producers  of  a  variety  of 
computer  software.  Each  has  a  large, 
world-wide  sales  department.  Each  firm 
has  developed  and  sold  its  own  word- 
processing  software.  However,  despite 
all  efforts  to  develop  a  strong  mariiet 

Csence  in  word  processing,  each  firm 
achieved  only  slightly  more  than  a 
10%  market  share,  and  neither  is  a 
major  competitor  to  the  two  firms  that 
dominate  tne  word-processing  software 
market. 

Compu-Max  and  Compu-Pro 
determine  that  in  light  of  their 
complementary  areas  of  design  expertise 
they  could  develop  a  marlcedly  better 
word-processing  program  together  than 
either  can  produce  on  its  own.  Compu- 
Max  and  Compu-Pro  form  a  joint 
venture,  WORD-FIRM,  to  jointly 
develop  and  market  a  new  word- 
processing  program,  with  expenses  and 
profitstobe  sput  equally.  Compu-Max 
and  Compu-Pro  both  contribute  to 
WORD-FIRM  software  developers 
experienced  with  word  processing. 

Analysis 

Compu-Max  and  Compu-Pro  have 
combined  their  word-processing  design 
efforts,  reflecting  complementary  areas 
of  design  expertise,  in  a  common 
endeavor  to  develop  new  word- 
processing  software  that  they  could  not 
have  developed  separately.  Each 
participant  has  contributed  significant 
assets— the  time  and  know-how  of  its 
word-processing  software  developers — 
to  the  joint  effort.  Consequently,  the 
evaluating  Agency  likely  would 
conclude  that  the  joint  word-processing 
software  development  project  is  an 
efficiency-enhancing  integration  of 
economic  activity  that  promotes 
procompetitive  benefits. 


Example  7  (ECBciency-Enhandng 
Integration  Absent) 

Facts 

Each  of  the  three  major  producers  of 
flashlight  batteries  has  a  patent  on  a 
process  for  manufacturing  a 
revolutionary  new  flashlight  battery — 
the  Centxiry  Battery— that  would  last 
100  years  without  requiring  recharging 
or  replacement.  There  is  little  chance 
that  another  firm  could  produce  such  a 
battery  without  infringing  one  of  the 
patents.  Based  on  consumer  surveys, 
each  firm  believes  that  aggregate  profits 
will  be  less  if  all  three  sold  the  Centtiry 
Battery  than  if  all  three  sold  only 
conventional  batteries,  but  that  any  one 
firm  could  maximize  profits  by  being 
the  first  to  introduce  a  Century  Battery. 
All  three  are  capable  of  introducing  the 
Century  Battery  within  two  years, 
although  it  is  uncertain  who  would  be 
first  to  market. 

One  component  in  all  conventional 
batteries  is  a  copper  widget.  An 
essential  element  in  each  producers' 
Century  Battery  would  be  a  zinc,  rather 
than  a  copper  widget.  Instead  of 
introducing  the  Century  Battery,  the 
three  producers  agree  that  their  batteries 
will  use  only  copper  widgets. 
Adherence  to  the  agreement  precludes 
any  of  the  producers  from  introducing  a 
Century  Battery. 

Analysis 

The  agreement  to  use  only  copper 
widgets  is  merely  an  agreement  not  to 
produce  any  zinc-based  batteries,  in 
particular,  the  Century  Battery.  It  is  "an 
agreement  not  to  compete  on  *  *  * 
output"  and  is  "of  a  type  that  always  or 
almost  always  tends  to  raise  price  or 
reduce  output."  The  participants  do  not 
collaborate  to  perform  any  business 
functions,  and  there  are  no 
procompetitive  benefits  fit>ro  an 
efficiency-enhancing  integration  of 
econcnnic  activity.  The  evaluating 
Agency  likely  would  challenge  the 
agreement  to  use  only  copper  widgets  as 
per  se  illegal. 

Sectiim3.3 

Example  8  (Rule-of-Reason:  Agreement 
Quiddy  Excu^ted) 

Facts 

Under  the  facts  of  Example  4.  Net- 
Business  and  Net-Company  jointly 
market  their  independently-produced 
network  software  products  through 
NET-FIRM.  Those  facts  are  changed  in 
one  respect:  rather  than  jointly  setting 
the  prices  of  their  products,  Net- 
Business  and  Net-Company  will  each 
independently  specify  the  prices  at 
which  its  products  are  to  be  sold  by 


NET-FIRM.  The  participants  explicitly 
agree  that  each  company  will  decide  on 
the  prices  for  its  own  software 
independently  of  the  other  company. 
The  collaboration  also  includes  a 
requirement  that  NET-FIRM  compile 
and  transmit  to  each  participant 
quarterly  reports  summarizing  any 
comments  received  from  customers  in 
the  course  of  NET-FIRM's  marketing 
efforts  regarding  the  desirable/ 
undesirable  features  of  and  desirable 
improvements  to  (1)  that  participant's 
product  and  (2)  network  software  in 
general.  Sufficient  provisions  are 
included  to  prevent  the  company- 
specific  information  reported  to  one 
participant  from  being  disclosed  to  the 
other,  and  those  provisions  are 
followed.  The  information  pertaining  to 
network  software  in  general  is  to  be 
reported  simultaneously  to  both 
participants. 

Analysis 

Under  these  revised  facts,  there  is  no 
agreement  "not  to  compete  on  price  or 
output."  Absent  any  agpreement  of  a  type 
that  always  or  almost  always  tends  to 
raise  price  or  reduce  output,  and  absent 
any  subsequent  conduct  suggesting  that 
the  firms  (Ud  not  follow  their  explicit 
agreement  to  set  prices  independently, 
no  aspect  of  the  partnership 
arrangement  mi^t  be  subjected  to  per 
se  analysis.  Analysis  would  continue 
tmder  the  rule  of  reason. 

The  information  disclosure 
arrangements  provide  for  the  sharing  of 
a  very  limited  category  of  information: 
customer-response  data  pertaining  to 
network  software  in  general.  Collection 
and  faring  of  information  of  this  nature 
is  unlikely  to  increase  the  ability  or 
incentive  of  Net-Business  or  Net- 
Company  to  raise  price  or  reduce 
output,  quality,  service,  or  innovation. 
There  is  no  evidence  that  the  disclosiire 
arrangements  have  caused 
anticompetitive  harm  and  no  evidence 
that  the  prohibitions  against  disclosure 
of  firm-specific  information  have  been 
violated.  Under  any  plausible  relevant 
market  definition,  Net-Business  and 
Net-Company  have  small  market  shares, 
and  there  is  no  other  evidence  to  suggest 
that  they  have  market  power.  In  light  of 
these  facts,  the  evaluating  Agency 
would  re^dn  from  further  investigation. 

Section  3.36(a) 

Example  9  (Cost  Savings  from 
Anticompetitive  Outpot  or  Service 
Redactions) 

Facts 

Two  widget  manufacturers  enter  a 
marketing  collaboration.  Each  will 
continue  to  manufactiue  and  set  the 
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price  for  its  own  widget,  but  the  widgets 
will  be  promoted  by  a  joint  sales  force. 
The  two  manufacturers  conclude  that 
through  this  collaboration  they  can 
increase  their  profits  using  only  half  of 
their  aggregate  pre-coUaboration  sales 
forces  by  (1)  taking  advantage  of 
economies  of  scale — presenting  both 
widgets  during  the  same  customer  call — 
and  (2)  refraining  from  time-consimiing 
demonstrations  highlighting  the  relative 
advantages  of  one  manufacturer's 
Mridgets  over  the  other  manufacturer's 
widgets.  Prior  to  their  collaboration, 
both  manufacturers  had  engaged  in  the 
demonstrations. 

Analysis 

The  savings  attributable  to  economies 
of  scale  would  be  cognizable 
efficiencies.  In  contrast,  eliminating 
demonstrations  that  highlight  the 
relative  advantages  of  one 
manufacturer's  widgets  over  the  other 
maniifacturer's  widgets  deprives 
customers  of  information  useful  to  their 
decision  making.  Cost  savings  from  this 
source  arise  from  an  anticompetitive 
output  or  service  reduction  and  would 
not  be  cognizable  efficiencies. 

Section  3.36(b) 

Example  10  (Efficiencies  From 
Restrictions  on  Competitive 
Independence) 

Facts 

Under  the  facts  of  Example  6.  Compu- 
Max  and  Compu-Pro  decide  to 
collaborate  on  developing  and 
marketing  word-processing  software. 
The  firms  agree  that  neither  one  will 
engage  in  R&D  for  designing  word- 
processing  software  outside  of  their 
WOR£>-FIRM  joint  venture.  Compu-Max 
papers  drafted  during  the  negotiations 
dte  the  concern  that  absent  a  restriction 
on  outside  word-processing  R&D, 


Compu-Pro  might  vrithhold  its  best 
ideas,  use  the  joint  venture  to  learn 
Compu-Max's  approaches  to  design 
problems,  and  then  use  that  information 
to  design  an  improved  word-processing 
software  product  on  its  own.  Compu- 
Pro's  files  contain  similar  dociunents 
regarding  Compu-Max. 

Compu-Max  and  Compu-Pro  further 
agree  that  neither  will  sell  its  previously 
designed  word-processing  program  once 
their  jointly  developed  product  is  ready 
to  be  introduced.  Papers  in  both  firms' 
files,  dating  from  the  time  of  the 
negotiations,  state  that  this  latter 
restraint  was  designed  to  foster  greater 
trust  between  the  participants  and 
thereby  enable  the  collaboration  to 
function  more  smoothly.  As  fiulher 
support,  the  parties  point  to  a  recent 
failed  collaboration  involving  other 
firms  who  sought  to  collaborate  on 
developing  and  selling  a  new  spread- 
sheet program  while  independently 
marketing  their  older  spread-sheet 
software. 

Anal3rsis 

The  restraints  on  outside  R&D  efforts 
and  on  outside  sales  both  restrict  the 
competitive  independence  of  the 
participants  and  could  cause 
competitive  harm.  The  evaluating 
Agency  would  inquire  whether  each 
restraint  is  reasonably  necessary  to 
achieve  cognizable  efficiencies.  In  the 
given  context,  that  inquiry  would  entail 
an  assessment  of  whether,  by  aligning 
the  participants'  incentives,  the 
restraints  in  feet  are  reasonably 
necessary  to  deter  opportimistic 
conduct  that  otherwise  would  likely 
prevent  achieving  cognizable  efficiency 
goals  of  the  collaboration. 

With  respect  to  the  Umitation  on 
independent  R&D  efforts,  possible 
alternatives  might  include  agreements 
specifying  the  level  and  quality  of  each 


participant's  R&D  contributions  to 
WORD-4TRM  or  requiring  the  sharing  of 
all  relevant  R&D.  The  evaluating  Agency 
would  assess  whether  any  alteriiatives 
would  permit  each  participant  to 
adequately  monitor  the  scope  and 
quality  of  the  other's  R&D  contributions 
and  whether  they  would  effectively 
prevent  the  misappropriation  of  the 
other  participant's  know-how.  In  some 
circiunstances,  there  may  be  no 
"practical,  significantly  less  restrictive" 
alternative. 

Although  the  agreement  prohibiting 
outside  sales  might  be  challenged  as  po- 
se illegal  if  not  reasonably  necessary  for 
achieving  the  procompetitive  benefits  of 
the  integration  discussed  in  Example  6, 
the  evaluating  Agency  likely  would 
analyze  the  agreement  imder  the  rule  of 
reason  if  it  could  not  adequately  assess 
the  claim  of  reasonable  necessity 
through  limited  fiactual  inquiry.  Asa 
general  matter,  participants' 
contributions  of  marketing  assets  to  the 
collaboration  could  more  readily  be 
monitored  than  their  contributions  of 
know-how,  and  neither  participant  may 
be  capable  of  misappropriating  the 
other's  marketing  contributions  as 
readily  as  it  could  misappropriate 
know-how.  Consequently,  the 
specification  and  monitoring  of  each 
participant's  marketing  contributions 
could  be  a  "practical,  significantly  less 
restrictive"  alternative  to  prohibiting 
outside  sales  of  pre-existing  products. 
The  evaluating  Agency,  however,  would 
examine  the  experiences  of  the  fdled 
spread-sheet  collaboration  and  any 
other  facts  presented  by  the  parties  to 
better  assess  whether  such  specification 
and  monitoring  would  likely  enable  the 
achievement  of  cognizable  efficiencies. 

(FR  Doc.  99-26032  Filed  10-5-99;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
ttiis  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  OCTOBER  6. 
1999 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Imazaptc-ammonium; 
published  10-6-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworttiiness  directives: 
Domier:  put)lished  9-1-99 
Short  Brothers;  published  9- 
1-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
inspection  Service 
Animal  welfare: 
Nonhuman  primates;  policy; 
comments  due  by  10-13- 
99;  published  9-7-99 
Poultry  improvement: 
National  Poultry 
Improvement  Plan  and 
auxiliary  provisions — 
Plan  participants  and 
participating  floda;  new 
program  classifications 
and  new  or  modified 
sampling  and  testing 
procedures;  commerrts- 
due  by  10-12-99; 
published  8-10-99 

AGRICULTURE 

DEPARTMENT 

Food  and  Nutrttion  Servlcs 

Child  nutrition  programs: 
Women,  intents,  and 
children;  spedal 
supplemental  nutrition 
pfograrr*— 

Vendor  management 
systems;  mandatory 
selection  criteria, 
limitation  of  vendors, 
training  requirements 
high-risi(  vendors 
identification  criteria, 
etc.;  comments  due  by 
10-14-99;  published  »-2- 
99 


COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
mar^gement: 
Alasica;  fisheries  of 
Exclusive  Economic 
Zone- 
Pollock;  comments  due  by 
10-12-99;  published  9- 
30-99 

Northeastern  United  States 
fisheries- 
Northeast  multispecies 
arxj  Atlantic  sea 
scallop;  comnients  due 
by  10-12-99;  published 
9-10-99 

DEFENSE  DEPARTMENT 
Barks,  credit  unions,  and 

other  financial  institutions  on 

DoD  installations: 

procedures;  comments  due 

by  10-12-99;  published  8- 

11-99 

Federal  Acquisition  Regulation 
(FAR): 

Information  technology; 

interagency  acquisition  by 

executive  agent; 

comments  due  by  10-12- 

99;  published  8-12-99 
Financial  institutions  on  DoD 
installations;  comments  due 
by  10-12-99;  published  8- 
11-99 

Privacy  Act;  implementation 
Defense  Security  Service; 
comments  due  by  10-14- 
99;  published  9-14-99 

DEFENSE  DEPARTMENT 
Engineers  Corps 

Navigation  regulations: 
SL  Marys  Falls  Canal  and 
Soo  Lode,  Ml; 
administration  aixl 
navigation;  comments  due 
by  10-15-99;  published  8- 
31-99 

ENERGY  DEPARTMENT 

Qassified  matter  or  special 
nuclear  material;  criteria  and 
procedures  for  determining 
access  eligibility;  comments 
due  by  10-15-99;  published 
8-16-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 

Fuel  and  fuel  additives— 

Caiifbmia;  enforcement 

exemptions  for 

reformulated  gasoline; 

extension;  comments 

due  by  10-15-99; 

published  9-15-99 
California;  enforcement 

exemptions  for 

reforrnulatad  gasoline; 

extension;  comments 


due  by  10-15-99; 

published  9-15-99 
Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States: 

Delaware;  comments  due  t)y 
10-12-99;  published  9-9- 
99 

Illinois;  comments  due  by 
10-13-99;  published  9-13- 
99 

Kentudcy;  comments  due  by 

10-13-99;  published  9-13- 

99 
New  Jersey;  comments  due 

by  10-12-99;  published  9- 

9-99 

Tennessee;  comments  due 
by  10-13-99;  published  9- 
13-99 

Hazardous  waste  program 
auttwrizations: 

Tennessee;  comments  due 

by  10-15-99;  published  9- 

15-99 
Texas;  comments  due  by 

10-14-99;  published  9-14- 

99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Telecommunications  Act  of 
1996;  implementatiorv- 
Customer  proprietary 
networit  information  and 
other  customer 
information;  local 
competition  provisions 
and  directory 
assistance;  comments 
due  by  10-13-99; 
published  9-27-99 
Telecommunications  Act  of 
1996;  implementatior>— 
Competitive  networtcs 
promotion  in  local 
telecommunications 
martcets;  comments  due 
by  10-12-99;  published 
9-13-99 
Radio  stations;  table  cH 
assignments: 

New  Mexico;  commerrts  due 
by  10-12-99;  published  8- 
31-99 
Various  States;  comments 
due  by  10-12-99; 
published  8-31-99 

FEDERAL  HOUSING 
FINANCE  BOARD 

Unput)lished  information 
availability;  comments  due 
by  10-12-99;  published  8- 
13-99 

FEDERAL  TRADE 
COMMISSION 

Trade  regulation  rules: 
Amplifiers  utilized  In  home 
entertainment  products; 


power  output  claims; 
comments  due  by  10-1S- 
99;  published  9-21-99 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Information  technology; 
interagency  acquisition  by 
executive  agent; 
comments  due  t>y  10-12- 
99;  published  8-12-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  addnives: 
Secorxlary  daeCt  food 
additives- 
Acidified  sodium  chlorite 
solutions;  comments 
due  by  10-15-99; 
published  9-15-99 
Hunrtan  drugs: 

Current  good  manofacturing 
practices- 
Positron  emission 
tomography  drug 
products;  comments 
due  by  10-13-99; 
published  9-22-99 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Put)lic  and  Indian  housing: 
Public  Housing  Capital  Fund 
Program;  fonnula 
allocation  funding  system; 
comments  due  by  10-14- 
99;  published  9-14-99 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Larxj  and  water 
Land  held  in  bust  for  benefit 
of  Indian  Tribes  and 
individual  Indians;  titie 
acquisition;  comments  due 
by  10-12-99;  published  9- 
14-99 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Land  resource  management 
Rights-of-way— 
Principles  and  procedures, 
and  Mineral  Leasing 
Act;  comments  due  i>y 
10-13-99;  pjblished  6- 
15-99 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

California  bighorn  sheep; 
Sierra  Nevada  distinct 
population  segrrient; 
comments  due  t>y  10-15- 
99;  published  9-30-99 
Golden  sedge;  comments 
due  by  10-15-99; 
published  8-16-99 
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Scaieshell  mussel; 
oomments  due  by  10-12- 
99;  published  8-13-99 

INTERIOR  DEPARTMENT 
National  Park  Senrioa 
Concession  contracts; 

solcilation,  award,  and 

administration;  comments 

due  t)y  10-15-99;  published 

8-30-99 
INTERIOR  DEPARTMENT 
Surface  Mining  Radamation 
and  Enforcement  Office 
Pemianent  program  and 

abandoned  mine  land 

reclamation  plan 

sutxnissions: 

Indtana;  comments  due  by 
10-15^9;  published  9-15- 
99 

LxMisiana;  comments  due  by 
10-12-99;  published  9-10- 
99 
JUSTICE  DEPARTMENT 
Privacy  Act;  Implementation; 

oomments  due  by  10-12-99; 

published  9-10-99 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Infonnation  technology; 

interagency  acquisition  by 

exeo^ve  agent; 

oomments  due  by  10-12- 

99;  published  8-12-99 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Records  management 
Agency  records  centers; 
storage  standard  update; 
comments  due  t>y  10-15- 
90;  published  9-15-99 

NUCLEAR  REGULATORY 
COMMHSION 

Byproduct  material;  domestic 

Industrial  devices  containing 
byproduct  material, 
generally  licensed; 
requirements;  comments 
due  by  10-12-99; 
pubHshed  7-26-99 
Special  nuclear  material; 

domestic  ficensing: 


Critical  mass  possession; 
public  ^leatth  and 
environmental  safety 
measures;  comments  due 
by  10-13-99;  published  7- 
30-99 
Spent  nuclear  fuel  and  high- 
level  radk>active  waste; 
independent  storage; 
licensing  requirements: 
Approved  spent  fuel  storage 
casits;  Kst  addition; 
comments  due  by  10-12- 
99;  published  7-29-99 

TRANSPORTATION 
DEPARTMENT 
Coaat  Guard 

Drawt)ridge  operations: 
Connecticut;  comments  due 

by  10-12-99;  published  8- 

13-99 
New  Jersey;  commer^s  due 

by  10-12-99;  published  8- 

13-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Admlnlatration 
AlrwortNness  directives: 
Aerospatiale;  comments  due 

by  10-12-99;  published  9- 

10-99 
Airtxis;  comments  due  by 

10-12-99;  published  9-10- 

99 
Boeing:  comments  due  by 

10-15-99;  published  8-31- 

99 
British  Aerospace; 

comments  due  by  10-15- 

99;  published  0-15-99 
Domier;  comments  due  t)y 

10-14-99;  published  9-14- 

99 
International  Aero  Engines 

AG;  comments  due  by 

10-15-99;  published  9-15- 

99 
Learjet;  comments  due  t>y 

10-14-99;  published  8-30- 

99 
McDonnell  Douglas; 

comments  due  by  10-14- 

99;  published  8-30-99 
Raytheon;  comments  due  by 

10-12-99;  published  9-10- 

99 


Robinson  Helicopter  Co.; 
comments  due  by  10-12- 
99;  published  8-11-99 
Saab;  comments  due  by  10- 
13-99;  published  9-13-89 
Airworthiness  standards: 
Special  condKions— 
Cessna  Aircraft  Co.  Model 
525A  airplane; 
comments  due  by  10- 
13-99;  published  0-13- 
99 
New  Piper  Aircraft.  Inc. 
Meridian  PA-46-400TP 
airplane;  comments  due 
by  10-13-99;  published 
9-13-99 
Class  E  airspace;  comments 
due  by  10-11-99;  published 
8-27-99 
Class  E  airspace;  correction; 
comments  due  by  10-11-99; 
published  9-3-99 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffle 
Safety  Admlnlatration 
Consumer  information: 
Seat  belt  positioners; 
comments  due  by  10-12- 
99;  published  8-13-99 
TRANSPORTATION 
DEPARTMENT 
Raaaardi  and  Special 
Programa  Admlnlatration 
Pipeline  safety: 
Enforcement  procedures; 
comments  due  tiy  10-12- 
99;  published  8-12-99 
TREASURY  DEPARTMENT 
Internal  Ravonua  Sarvica 
Income  taxes: 
Trusts  with  foreign  grantors; 
definition  of  term 
2grantor>;  cross  reference 
and  public  hearing; 
comments  due  by  10-12- 
99;  published  8-10-99 
Procedure  and  administration: 
Private  foundation  disclosure 
requirements;  comments 
due  by  10-12-99; 
published  8-10-99 
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This  is  a  continuing  list  of 
public  bills  from  the  cunent 


session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  -PmS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http7/ 
www.  nara.gov/fedreg. 

The  text  of  laws  is  not 
put)lished  in  the  Federal 
Ragiater  but  may  be  ordered 
in  "slip  law"  (individual 
penvhiet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
availat)le  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
irKJex.html.  Some  laws  may 
not  yet  be  available. 

S.  380/P.L.  106-63 

To  reauthorize  the 
Congressional  Award  Act. 
(Oct  1,  1999;  113  Stat.  510) 

Last  List  Octobn  4.  1999 


Public  Laws  Electronic 
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(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  www.gsa.gov/ 
archives/publaws-l.html  or 
send  E-mail  to 
Ii8t8erv@www.gaa.gov  with 
tt>e  following  text  message: 

SUBSCRIBE  PUBLAWS-L 
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for  E-mail  notification  of  new 
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Food  and  Drug  Administration 

NOTICES 

Agency  information  collection  activities: 
Reporting  and  recordkeeping  requirements,  54631 

Food  Safety  and  Inspection  Service 

NOTICES 

Meetings: 
Codex  Alimentarius  Commission — 
Food  Hygiene  Codex  Committee,  54608-54609 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Medicine  Bow  National  Forest,  WY,  54609-54613 
Pike  and  San  Isabel  National  Forests,  CO,  et  al.,  54613- 
54617 

Meetings: 
Lake  Tahoe  Basin  Federal  Advisory  Committee,  54617 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 
NOTICES 
Meetings: 
Vital  and  Health  Statistics  National  Committee,  54630- 
54631 

Immigration  and  Naturalization  Service 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  54646 

Interior  Department  ^ 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  National  Indian  Gaming  Commission 

See  National  Park  Service 

See  Reclamation  Bureau 

International  Trade  Commission 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  54640 
Meetings;  Sunshine  Act,  54640-54641 

Justice  Department 

See  Antitrust  Division 

See  Inunigration  and  Naturalization  Service 

See  Justice  Programs  Office 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  54641 
Pollution  control;  consent  judgments: 

Baltimore,  MD.  54642 

Eagle-Picher  Industries,  Inc.,  et  al.,  54642 

Equilon  Pipeline  Co.  LLC,  54643 

Pearl  Shipping  Co.  et  al.,  54643 

Somersworth,  NH,  et  al..  54643-54644 
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Justice  Programs  Office 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  54646- 
54647 

loind  Management  Bureau 

NOTICES 

Closure  of  public  lands: 

California,  54634-54635 
Coal  leases,  exploration  licenses,  etc.: 

Wyoming,  54635-54636 
Meetings: 

National  Historic  Oregon  Trail  Interpretive  Center 
Advisory  Board,  54636 

Resource  Advisory  Councils — 
Central  Montana,  54636 

Wild  Horse  and  Biuto  Advisory  Board,  54637 
Public  land  orders: 

Oregon,  54637-54638 

Merit  Systems  Protection  Board 

RULES 

Practice  and  procedure: 
Uniformed  Services  Employment  and  Reemployment 
Rights  Act;  implementation — 
Personnel  actions  involving  noncompliance  of  agency 
employers  or  Personnel  Management  Office, 
54507-54508 

Nationai  Councii  on  Disability 

NOTICES 

Meetings;  Simshine  Act,  54647 

Nationai  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
AmTran  Corp.,  54725-54726 
IMPCO  Technologies,  54726-54727 
Safeline  Corp.,  54727-54729 

Nationai  indian  Gaming  Commission 

RULES 

Administrative  practice  and  procedure: 
Litigation  involving  agency;  testimony,  information,  and 
response  to  subpoena,  54541-54543 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 

Pollock,  54578-54579 
Atlantic  highly  migratory  species — 

Atiantic  bluefin  tuna,  54577-54578 
Northeastern  United  States  fisheries — 
Northeast  multispecies  and  monkfish,  54731-54752 
NOTICES 
Meetings: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Reporting  and  recordkeeping  requirements;  workshop, 
54619-54620 

National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Prince  William  Forest  Park.  VA,  54638 


National  Science  Foundation 

NOTICES 

Antarctic  Conservation  Act  of  1978;  permit  applications, 
etc.,  54647-54649 

Nuclear  Regulatory  Commission 

RULES 

Radiation  protection  standards: 

Respiratory  protection  and  controls  to  restrict  internal 
exposiures,  54543-54559 
NOTICES 
Environmental  statements;  availability,  etc.: 

Yankee  Atomic  Electric  Co.,  54653 
Meetings: 

General  Electric  Vallecitos  site,  CA;  post-irradiation 
examination  of  reactor  fuel,  54653-54654 
Meetings;  Sunshine  Act,  54654 
Reports  and  guidance  documents;  availability,  etc.: 

Petition  review  process;  management  directive  revision; 
comment  request,  54654-54692 
Applications,  hearings,  determinations,  etc.: 

Deti-oit  Edison  Co.,  54649-54650 

Duquesne  Light  Co.  et  al.,  54650-54651 

Entergy  Operations,  Inc.,  54651-54653 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Postal  Rate  Commission 

NOTICES 

Domestic  rates,  fees,  and  mail  classifications: 
Experimental  mail  classification  docket,  54693-54695 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
Child  Health  Day  (Proc.  7232),  54757-54758 
Fire  Prevention  Week  (Proc.  7231),  54753-54756 
ADMINISTRATIVE  ORDERS 
India  and  Pakistan;  partial  waiver  of  sanctions  (Presidential 

Determination  No.  99-44  of  September  30,  1999),  54503 
Korean  Peninsula  Energy  Development  Organization;  U.S. 

contribution  (Presidential  Determination  No.  99-42  of 

September  29,  1999),  54499 
Narcotics;  coimtemarcotics  assistance  to  Colombia,  Peru, 

Ecuador,  and  Panama  (Presidential  Determination  No. 

99-43  of  September  30,  1999),  54501 
Refugee  admissions;  FY  2000  authorizations  (Presidential 

Determination  No.  99-45  of  September  30,  1999), 

54505-54506 

Public  Health  Service 

See  Food  and  Drug  Administration 

Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  54696 

Reclamation  Bureau 

NOTICES 

Meetings: 
Colorado  River  Basin  Salinity  Control  Advisory  Council; 

correction,  54639 
Glen  Canyon  Adaptive  Management  Work  Group  and 

Glen  Canyon  Technical  Work  Group,  54639-54640 
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RMaareh  and  Special  Programs  Administration 

RULES 

Hazardous  materials: 
Editorial  corrections  and  clarifications;  correction,  54730 

Saint  iJNvrance  Seaway  Development  Corporation 

NOTICES 
Meetings: 
Advisory  Board,  54729 

Securities  and  Exchange  Commission 

NOTICES 

Self-reg\datory  organizations;  proposed  rule  changes: 
Chicago  Stock  Exchange,  Inc.,  54701-54704 
National  Association  of  Seciirities  Dealers,  Inc.,  54704- 

54713 
Pacific  Exchange,  Inc.,  54713-54717 
Philadelphia  Stock  Exchange,  Inc.,  54717-54719 

Applications,  hearings,  determinations,  etc.: 
Infinity  Mutual  Funds,  Inc.,  et  al.,  54696-54698 
Merrill  Lynch,  Pierce,  Fenner  &  Smith  Inc.,  54698-54701 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 
Minnesota,  54719 


Surface  Transportation  Board 

NOTICES 
Rail  carriers: 
Annual  operating  revenues  of  railroads;  indexing,  54729 

Trade  Representative,  Office  of  United  States 

NOTICES 

Tariff-rate  quota  amount  determinations: 
Cane  sugar  and  sugar  containing  products;  allocations  to 
Mexico  and  C^ada,  54719 

Transportation  Department 

See  Federal  Aviation  Administration 
See  National  Highway  Traffic  Safety  Administration 
See  Research  and  Special  Programs  Administration 
See  Saint  Lawrence  Seaway  Development  Corporation 
See  Surface  Transportation  Board 
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Title  3— 

The  President 


Presidential  Documents 


Presidential  Determination  No.  99-42  of  September  29,  1999 

Use  of  $18.1  Million  in  Unallocated  Nonproliferation,  Anti- 
Terrorism,  Demining  and  Related  Programs  Funds  for  a  U.S. 
Contribution  to  the  Korean  Peninsula  Energy  Development 
Organization  (KEDO) 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  section  614(a)(1)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,  22  U.S.C.  2364(a)(1)  (the  "Act"),  I 
hereby  determine  that  it  is  important  to  the  security  interests  of  the  United 
States  to  furnish  up  to  $18.1  million  in  funds  made  available  under  the 
heading  "Nonproliferation,  Anti-Terrorism,  Demining  and  Related  Programs" 
in  title  n  of  the  Foreign  Operations,  Export  Financing,  and  Related  Programs 
Appropriations  Act,  1999,  as  enacted  in  Public  Law  105-277,  for  assistance 
for  KEDO  without  regard  to  any  provision  of  law  within  the  scope  of 
section  614(a)(1).  I  hereby  authorize  the  furnishing  of  this  assistance. 

Your  are  hereby  authorized  and  directed  to  transmit  this  determination 
to  the  Congress  and  to  arrange  for  its  publication  in  the  Federal  Register. 


OO^lAJ^^fU^A  ^otO^iu^^ 


IFR  Doc.  99-26266 
Filed  10-6-99;  8:45  ami 
Billing  code  4710-10-M 


THE  WHITE  HOUSE, 
Washington,  September  29,  1999. 
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Presidential  Documents 


Presidential  Determination  No.  99-43  of  September  30,  1999 

Drawdown  Under  Section  506(a)(2)  of  the  Foreign  Assistance 
Act  To  Provide  Counter-Drug  Assistance  to  Colombia,  Peru, 
Ecuador,  and  Panama 


Memorandum  for  the  Secretary  of  State[,]  the  Secretary  of  the  Treasury!,] 
the  Secretary  of  Defense[,]  the  Attorney  General!,  and]  the  Secretary  of 
Transportation 

Pursuant  to  the  authority  vested  in  me  by  section  506(a)(2)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,  22  U.S.C.  2318(a)(2)  (the  "Act"),  I 
hereby  determine  that  it  is  in  the  national  interest  of  the  United  States 
to  draw  down  articles  and  services  from  the  inventory  and  resources  of 
the  Department  of  Defense,  military  education  and  training  from  the  Depart- 
ment of  Defense,  and  articles  and  services  from  the  inventory  and  resources 
of  the  Departments  of  Justice,  State,  Transportation,  and  the  Treasiuy  for 
the  purpose  of  providing  international  anti-narcotics  assistance  to  Colombia, 
Peru,  Ecuador,  and  Panama. 

Therefore,  I  direct  the  drawdown  of  up  to  $72.55  million  of  articles  and 
services  from  the  inventory  and  resources  of  the  Departments  of  Defense, 
Transportation,  Justice,  State,  and  the  Treasury,  and  military  education  and 
training  from  the  Department  of  Defense,  for  Colombia,  Peru,  Ecuador,  and 
Panama  for  the  purposes  and  under  the  authorities  of  chapter  8  of  part 
I  of  the  Act. 

As  a  matter  of  policy  and  consistent  with  past  practice,  my  Administration 
will  seek  to  ensure  that  the  assistance  furnished  under  this  drawdown 
is  not  provided  to  any  unit  of  any  foreign  country's  security  forces  if  that 
unit  is  credibly  alleged  to  have  committed  gross  violations  of  human  rights 
unless  the  government  of  such  coimtry  is  taking  effective  measiu'es  to  bring 
the  responsible  members  of  that  unit  to  justice. 

The  Secretary  of  State  is  authorized  and  directed  to  report  this  determination 
to  the  Congress  immediately  and  to  arrange  for  its  publication  in  the  Federal 
Register. 


(XjlAjwUUt*A  "jtO^iodk^^ 


{FR  Doc.  99-26267 
Filed  10-6-99;  8:45  am] 
Billing  code  4710-10-M 


THE  WHITE  HOUSE, 
Washington,  September  30,  1999. 
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Presidential  Documents 


Presidential  Determination  No.  99-44  of  September  30,  1999 
Pakistan  and  India 


Memorandum  for  the  Secretary  of  State[,  and]  the  Secretary  of  Agri- 
culture 

Pursuant  to  the  authority  vested  in  me  as  President  of  the  United  States, 
including  under  section  902  of  the  India-Pakistan  Relief  Act  of  1998  (as 
enacted  in  Public  Law  105-277),  to  the  extent  provided  in  that  section, 
I  hereby  waive  until  October  21,  1999,  the  sanctions  and  prohibitions  con- 
tained in  sections  101  and  102  of  the  Arms  Export  Control  Act,  section 
620E{e)  of  the  Foreign  Assistance  Act  of  1961,  and  section  2(b)(4)  of  the 
Export-Import  Bank  Act  of  1945,  insofar  as  such  sanctions  and  prohibitions 
would  otherwise  apply  to  any  credit,  credit  guarantee,  or  financial  assistance 
provided  by  the  Department  of  Agriculture  to  support  the  piut:hase  of  food 
or  other  agricultural  commodity. 

The  Secretary  of  State  is  hereby  authorized  and  directed  to  report  this 
determination  to  the  Congress  and  to  arrange  for  its  publication  in  the 
Federal  Register. 


IXrtUAiL^xA  <rto^iudb^^A/^ 


(FR  Doc.  99-26268 
Filed  10-6-99;  8:45  ami 
Billing  code  4710-10-M 


THE  WHITE  HOUSE, 
Washington,  September  30,  1999. 
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Presidential  Documents 


Presidential  Determination  No.  99-45  of  September  30,  1999 

Presidential  Determination  on  FY  2000  Refugee  Admissions 
Numbers  and  Authorizations  of  In-Country  Refugee  Status 
Pursuant  to  Sections  207  and  101(a)(42),  Respectively,  of  the 
Immigration  and  Nationality  Act,  and  Determination  Pursu- 
ant to  Section  2(b)(2)  of  the  Migration  and  Refugee  Assist- 
ance Act,  as  Amended 


Memorandum  for  the  Secretary  of  State 

In  accordance  with  section  207  of  the  Immigration  and  Nationality  Act 
(the  "Act")  (8  U.S.C.  1157),  as  amended,  and  after  appropriate  consultation 
with  the  Congress,  I  hereby  make  the  following  determinations  and  authorize 
the  following  actions: 

The  admission  of  up  to  90,000  refugees  to  the  United  States  during  FT 
2000  is  justified  by  humanitarian  concerns  or  is  otherwise  in  the  national 
interest;  provided,  however,  that  this  niunber  shall  be  imderstood  as  includ- 
ing persons  admitted  to  the  United  States  during  FY  2000  with  Federal 
refugee  resettlement  assistance  under  the  Amerasian  immigrant  admissions 
program,  as  provided  below. 

The  90,000  admissions  niunbers  shall  be  allocated  among  refugees  of  special 
humanitarian  concern  to  the  United  States  in  accordance  with  the  following 
regional  allocations;  provided,  however,  that  the  number  allocated  to  the 
East  Asia  region  shall  include  persons  admitted  to  the  United  States  during 
FY  2000  with  Federal  refugee  resettlement  assistance  under  section  584 
of  the  Foreign  Operations,  Export  Financing,  and  Related  Programs  Appro- 
priations Act  of  1988,  as  contained  in  section  101(e)  of  Public  Law  100- 
202  (Amerasian  immigrants  and  their  family  members);  provided  further 
that  the  number  allocated  to  the  former  Soviet  Union  shedl  include  persons 
admitted  who  were  nationals  of  the  former  Soviet  Union,  or  in  the  case 
of  persons  having  no  nationality,  who  were  habitual  residents  of  the  former 
Soviet  Union,  prior  to  September  2, 1991: 


Africa 

18,000 

East  Asia 

8,000 

Former  Yugoslavia 

17,000 

Kosovo  Crisis 

10,000 

NIS/Baltics 

20,000 

Latin  America/Caribbean 

3,000 

Near  East/South  Asia 

8,000 

Unallocated 

6,000 

The  6,000  unallocated  niunbers  shall  be  allocated  as  needed  to  regional 
ceilings  where  shortfalls  develop.  Unused  admissions  numbers  allocated 
to  a  particular  region  may  be  transferred  to  one  or  more  other  regions 
if  there  is  an  overriding  need  for  greater  niunbers  for  the  region  or  regions 
to  which  the  numbers  are  being  transferred.  You  are  hereby  authorized 
and  directed  to  consult  with  the  Judiciary  Committees  of  the  Congress  prior 
to  any  such  use  of  the  unallocated  numbers  or  reallocation  of  numbers 
from  one  region  to  another. 

Pursuant  to  section  2(b)(2)  of  the  Migration  and  Refugee  Assistance  Act 
of  1962,  as  amended,  22  U.S.C.  2601(b)(2),  I  hereby  determine  that  assistance 
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to  or  on  behalf  of  persons  appljdng  for  admission  to  the  United  States 
as  part  of  the  overseas  refugee  admissions  program  will  contribute  to  the 
foreign  policy  interests  of  the  United  States  and  designate  such  persons 
for  this  purpose. 

An  additional  10,000  refugee  admissions  numbers  shall  be  made  available 
during  FY  2000  for  the  adjustment  to  permanent  resident  status  under  section 
209(b)  of  the  Immigration  and  Nationality  Act  (8  U.S.C.  1159(b))  of  aliens 
who  have  been  granted  asylum  in  the  United  States  vmder  section  208 
of  the  Act  (8  U.S.C.  1158),  as  this  is  justified  by  humanitarian  concerns 
or  is  otherwise  in  the  national  interest. 

In  accordance  with  section  101(a)(42)  of  the  Act  (8  U.S.C.  1101(a)(42))  and 
after  appropriate  consultation  with  the  Congress,  I  also  specify  that,  for 
FY  2000,  the  following  persons  may,  if  otherwise  qualified,  be  considered 
refugees  for  the  piupose  of  admission  to  the  United  States  within  their 
countries  of  nationality  or  habitual  residence: 

a.  Persons  in  Vietnam 

b.  Persons  in  Cuba 

c.  Persons  in  the  former  Soviet  Union 

You  are  authorized  and  directed  to  report  this  determination  to  the  Congress 
immediately  and  to  publish  it  in  the  Federal  Register. 


OOnAjAfUOA^PtO^iod^ 


(FR  Doc.  99-26269 
Filed  10-6-99;  8:45  am) 
Billing  code  4710-lU-M 


THE  WHITE  HOUSE, 
Washington.  September  30.  1999. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


MERIT  SYSTEMS  PROTECTION 
BOARD 

5  CFR  Part  1201 

Practices  and  Procedures 

AGENCY:  Merit  Systems  Protection 

Board. 

ACTION:  Final  mle. 

summary:  The  Merit  Systems  Protection 
Board  (MSPB  or  the  Board)  is  amending 
its  rules  of  practice  and  procedure  to 
implement  provisions  of  the  Uniformed 
Services  Employment  and 
Reemployment  Rights  Act  of  1994 
(USERRA),  as  amended  by  the  Veterans 
Programs  Enhancement  Act  of  1998. 
The  purpose  of  the  amendment  is  to 
provide  guidance  to  the  parties  to  MSPB 
cases,  and  their  representatives,  on  how 
to  proceed  in  cases  raising  claims  that 
an  agency  employer  or  the  Office  of 
Personnel  Management  (0PM)  has  not 
complied  with  a  USERRA  provision 
governing  the  employment  and 
reemplojrment  ri^ts  to  which  a  person 
is  entitled  after  service  in  the  uniformed 
services. 

EFFECTIVE  DATE:  October  7, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Taylor,  Clerk  of  the  Board, 
(202)  653-7200. 

SUPPLEMENTARY  INFORMATION:  On 
December  22, 1997,  the  Board  issued  an 
interim  rule  to  implement  provisions  of 
the  Uniformed  Services  Employment 
and  Reemployment  Rights  Act  of  1994 
(USERRA),  Public  Law  103-353  (62  FR 
66813).  The  interim  rule  requested 
public  comments  and  allowed  60  days, 
until  February  20, 1998,  for  submission 
of  comments. 

Comments  were  received  from  two 
Federal  agencies,  both  of  which  have 
significant  responsibilities  under 
USERRA.  The  Office  of  Personnel 
Management  supported  the  interim  rule, 
as  published,  citing  in  particular  its 
support  for  the  establishment  of  time 


limits  for  filing  a  USERRA  appeal  with 
MSPB.  (The  Preamble  to  the  interim 
rule  explained  that  the  Board  is 
authorized  by  5  U.S.C.  1204(h)  to 
promulgate  regulations  to  carry  out  its 
functions,  that  the  Board  has  used  this 
authority  since  its  inception  to  prescribe 
time  limits  for  filing  appeals  with  the 
Board,  and  that  the  Board  is  also 
authorized  by  38  U.S.C.  4331(b)(2)(A)  to 
promulgate  regulations  to  carry  out  its 
functions  under  USERRA.)  The  0PM 
comments  noted  that  the  establishment 
of  time  limits  would  avoid  matters 
becoming  stale,  while  adequately 
safeguarding  the  procedural  rights  of 
Federal  employees. 

The  Department  of  Labor,  on  the  other 
hand,  objected  to  the  establishment  of 
time  limits  for  filing  USERRA  appeals. 
In  support  of  its  position,  the 
Department  cited  the  broad  remedial 
purpose  of  USERRA  and  the  stated 
intent  of  Congress  that  Federal 
employees  be  provided  protections 
comparable  to  those  afforded  employees 
of  State  and  private  employers.  The 
Department  pointed  out  the  specific 
prohibition  on  application  of  any  State 
statute  of  limitations  to  claims  brought 
against  State  or  private  employers  (38 
U.S.C.  4323(c)(6),  now  38  U.S.C.  4323(i) 
as  amended  by  the  Veterans  Programs 
Enhancement  Act  of  1998).  The 
Department  argued  that,  rather  than 
imposing  time  limits  on  the  filing  of 
USERRA  claims,  the  Board  should 
apply  the  equitable  doctrine  of  laches  to 
claims  brought  by  Federal  employees. 

While  the  Board  was  evaluating  these 
comments,  the  House  of  Representatives 
passed  H.R.  3213,  the  USERRA 
Amendments  Act  of  1998.  This  bill 
included  a  provision  (section  4)  that 
would  require  the  Board  to  adjudicate 
any  USEFUIA  claim  filed  on  or  after 
October  13, 1994  (the  enactment  date  of 
USERRA)  "without  regard  as  to  whether 
the  complaint  accrued  before,  on,  or 
aftefOctober  13, 1994."  Subsequently, 
both  the  House  and  Senate  passed  H.R. 
4110,  the  Veterans  Programs 
Enhancement  Act  of  1998,  which 
incorporated  the  language  of  section  4  of 
H.R.  3213  as  section  213.  (The  other 
provisions  of  H.R.  3213  became  sections 
211  and  212  of  H.R.  4110.)  The 
President  signed  H.R.  4110  on 
November  11, 1998,  Public  Law  105- 
368.  Under  this  amendment  to  USERRA, 
the  time  limits  in  the  Board's  interim 
rule  clearly  could  not  be  applied  to 


USERRA  complaints  that  accrued  prior 
to  October  13,  1994. 

In  view  of  both  the  1998  USERRA 
amendments  and  the  comments  on  the 
interim  rule  submitted  by  the 
Department  of  Labor,  the  Board 
undertook  an  extensive  review  of  the 
history  of  veterans  reemployment  rights 
law.  From  this  review,  the  Board  has 
concluded  that  it  would  be  inconsistent 
with  the  intent  of  Congress  for  the  Board 
to  exercise  its  regulatory  authority  to 
establish  a  time  limitation  on  the  filing 
of  claims  by  Federal  employees  under 
USERRA. 

The  prohibition  on  State  statutes  of 
limitation  in  USERRA  is  carried  over 
from  an  earlier  law,  the  1974  Vietnam 
Era  Veterans  Readjustment  Assistance 
Act.  Section  404  of  that  law,  which 
created  Chapter  43  of  Title  38,  is 
commonly  referred  to  as  the  Veterans 
Reemployment  Rights  Act  (VRR  Act). 
The  legislative  history  makes  clear 
Congress'  preference  for  the  application 
of  laches  in  VRR  cases.  The  Senate 
Report,  S.  Rep.  No.  907,  93d  Cong.,  2d 
Sess.  at  111  (1974)  (emphasis  added) 
states: 

There  is  also  added  a  provision  at  the  end 
of  this  section  which  reaffirms  and  reflects 
more  clearly  the  congressional  intent  that 
legal  proceedings  under  this  chapter  shall  be 
governed  by  equity  principles  of  law, 
specifically  by  barring  the  application  of 
State  statutes  of  limitations  to  any  such 
proceeding. 

Congress,  in  1940,  omitted  any  reference  to 
the  application  of  a  time-barred  defense  in 
cases  arising  under  this  law,  in  part  to  insure 
the  application  of  a  policy  of  keeping 
enforcement  rights  available  to  returned 
veterans  as  uniform  as  possible  throughout 
the  country.  The  equity  doctrine  of  laches 
accomplishes  the  purpose  as  nearly  as 
possible. 

Therefore,  those  court  decisions  which 
have  either  applied  a  State  statute  of 
limitations  to  completely  bar  a  claim  under 
the  prior  law  (see  e.g.  Blair  v.  Paige  Aircraft 
Maintenance.  Inc.,  467  F.2d  815  (1972) 
(Alabama  1-year  statute  of  limitations);  Bell 
V.  Aerodex,  Inc.,  473  F.2d  869  (5th  Cir.  1973) 
(Florida  1-year  statute  of  limitations)  or  have 
applied  a  State  statute  of  limitations  to 
partially  bar  a  claim  under  the  prior  law  (see 
e.g.  Gruca  v.  United  States  Steel  Corp.,  (No. 
73-1803  3d  Cir.  decided  April  17",  1974): 
Smith  V.  Continental  Airlines,  Inc..  70  CCH 
Labor  Cases  13,501  (C.I.),  Calif.  1973)  are  not 
in  accord  with  the  intent  of  Congress  as  to 
the  application  of  time-barred  defenses. 

Congress  did  not  include  either  in  the 
1974  law  or  in  USERRA  in  1994  an 
explicit  prohibition  on  the  application 


54508  Federal  Register /Vol.  64,  No.  194 /Thursday,  October  7,  1999 /Rules  and  Regulations 


of  a  Federal  time  limitation  to  veterans 
reemplo3rment  rights  claims  brought  by 
Federal  employees.  Congress'  silence 
regarding  appljdng  Federal  statutes  of 
limitation  to  veterans  reemplojrment 
cases,  however,  is  not  necessarily  - 

determinative.  In  Wallace  v.  Hardee's  of 
Oxford,  874  F.  Supp.  374,  376  (M.D. 
Ala.  1995),  the  court  rejected  Hardee's 
argimient  that  if  Congress  intended  to 
preempt  use  of  Federal  statutes  of 
limitation  it  would  not  have  barred  only 
State  statutes  of  limitation.  The  court 
noted  that  "the  Act's  silence  can  be 
explained  on  the  basis  that  Congress 
enacted  the  bar  on  State  statutes  of 
limitations  specifically  to  overrule  case 
law  on  that  issue."  Id.  "Because,  to  the 
court's  knowledge,  there  was  no  case 
law  borrowing  from  Federal  statutes  of 
limitations  in  the  veterans* 
reemployment  area,  there  would  have 
been  no  reason  for  Congress  to  enact  a 
statute  on  that  subject.  In  this  situation, 
Congress's  silence  on  borrowing  from 
Federal  statutes  of  limitation  cannot  be 
determinative."  Wallace,  874  F.  Supp.  at 
376. 

Other  courts  considering  time  limits 
in  veterans  reemployment  matters  have 
applied  laches.  In  Fairies  v.  Stanadyne/ 
Chicago  Div.,  832  F.2d  374,  379-80  (7th 
Cir.  1987),  the  court  applied  laches  to  a 
VRR  Act  claim,  relying  on  the  Senate 
Report  language  cited  above  indicating 
that  legal  proceedings  under  the  Act  are 
to  be  governed  by  equitable  principles, 
including  the  doctrine  of  laches.  In 
Stevens  V.  Tennessee  Valley  Authority, 
712  F.2d  1047, 1056-57  (6th  Cir.  1983), 
the  court  applied  laches  to  a  veterans 
reemployment  rights  matter  (cited  with 
approval  in  the  USERRA  legislative 
history.  H.R.  Rep.  No.  65, 103rd  Cong., 
1st  Sess.  at  39  (1993)).  In  Goodman  v. 
McDonnell-Douglas  Corp.,  606  F.2d  800, 
805  (8th  Cir.  1979),  cert,  denied.  446 
U.S.  913  (1980),  the  court  applied 
laches  in  a  VRR  Act  case,  concluding 
that  analogous  statutes  of  limitation  are 
only  one  element  in  determining 
"whether  the  length  of  delay  was 
unreasonable  and  whether  the  potential 
for  prejudice  was  great."  The  court 
found  that  this  approach  is  consistent 
with  the  piupose  of  the  doctrine  of 
laches  and  congressional  intent  to 
protect  veterans'  reemployment  rights. 
Id. 

USERRA  broadened  both  the 
substantive  and  procedural  rights  of 
veterans.  The  legislative  history  does 
not  distinguish  between  those  rights  in 
noting  a  congressional  intent  to  construe 
the  Act  broadly  but  directs  that  the  Act 
be  treated  as  "an  organic  whole."  The 
House  Report  at  19  states: 


*   *   *  the  extensive  body  of  case  law  that  has 
evolved  over  (the  fifty  years  of  legislation 
regarding  veterans  employment  and 
reemployment  rights),  to  the  extent  that  it  is 
consistent  with  the  provisions  of  this  Act, 
remains  in  full  force  and  effect  in 
interpreting  these  provisions.  This  is 
particularly  true  of  the  basic  principle 
established  by  the  Supreme  Court  that  the 
Act  is  to  be  "Uberally  construed." 

The  House  Report  cites  two  Supreme 
Coiul  cases  for  its  principle  of  liberal 
construction.  Fishgold  v.  Sullivan 
Drydock  &  Repair  Corp.,  328  U.S.  275 
(1946),  interprets  the  provision  of  the 
Selective  Service  Act  requiring  that, 
upon  return  from  military  service,  an 
employee  is  to  be  restored  without  loss 
of  seniority.  Noting  that  the  Act  is  to  be 
liberally  construed,  the  Court  stated  that 
it  must  "construe  the  separate 
provisions  of  the  Act  as  parts  of  an 
organic  whole  and  give  each  as  liberal 
a  construction  for  the  benefit  of  the 
veteran  as  a  harmonious  interplay  of  the 
separate  pmvisions  permits."  Id.  at  285 
(emphasis  added).  In  Alabama  Power 
Co.  V.  Davis,  431  U.S.  585  (1977).  the 
Court,  citing  Fishgold,  held  that  the 
Military  Selective  Service  Act  should  be 
construed  broadly  to  enable  an. 
employee  to  accumulate  pension 
benefits  while  on  military  duty,  as  long 
as  there  is  "reasonable  certainty"  that  be 
would  have  accumulated  those  benefits 
had  he  stayed  at  his  job.  Id.  at  591-92. 

Given  the  broad  remedial  purpose  of 
USERRA,  the  mandate  for  its  liberal 
construction,  the  stated  intent  of 
Congress  that  Federal  employees  be 
provided  protections  comparable  to 
those  afforded  employees  of  State  and 
private  employers,  the  stated  intent  of 
Congress  that  the  Federal  Government 
serve  as  a  model  employer,  the  1998 
amendment  extending  die  Board's 
jurisdiction  to  complaints  that  accrued 
prior  to  the  USERRA  effective  date,  and 
the  legislative  history  and  judicial 
construction  of  veterans'  reemployment 
rights  law  reviewed  above,  the  Board 
has  concluded  that  application  of  a  time 
limitation  to  Federal  employees' 
USERRA  claims  would  be  inconsistent 
with  congressional  intent. 

The  Board  in  this  final  rule  is  revising 
5  CFR  1201.22(b)(2)  to  remove  the  time 
limits  for  filing  USERRA  appeals  and  to 
state  instead  that  the  time  limit  set  forth 
in  §  1201.22(b)(1)— which  applies  to 
MSPB  appeals  generally — shall  not 
apply  to  appeals  alleging  non- 
compliance with  the  provisions  of 
chapter  43  of  tiUe  38  of  the  United 
States  Code  relating  to  the  employment 
or  reemployment  rights  or  benefits  to 
which  a  person  is  entitled  after  service 
in  the  uniformed  services.  No  other 
changes  are  made  to  the  interim  rule. 


The  Board  is  publishing  this  rule  as 
a  final  rule  pursuant  to  5  U.S.C.  1204(h) 
and  38  U.S.C.  4331. 

Accordingly,  the  Board  adopts  its 
interim  rule  published  on  December  22, 
1997  (62  FR  66813),  as  final,  with  the 
following  change: 

1.  The  authority  citation  for  part  1201 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1204  and  7701,  and  38 
U.S.C.  4331,  unless  otherwise  noted. 

2.  Section  1201.22(b)(2)  is  revised  to 
read  as  follows: 

§1201.22    [Amenttod] 

(b)  *  *  * 

(2)  The  time  limit  in  paragraph  (b)(1) 
of  this  section  shall  not  apply  to  an 
appeal  alleging  non-compliance  with 
the  provisions  of  chapter  43  of  tide  38 
of  the  United  States  Code  relating  to  the 
emplojmient  or  reemployment  rights  or 
benefits  to  which  a  person  is  entitled 
after  service  in  the  uniformed  services 
(see  paragraph  (a)(22)  of  §  1201.3  of  this 
part). 

Dated:  September  28, 1999. 
Robert  E.  Taylor, 

Clerk  of  the  Board. 

[FR  Doc.  99-26102  Filed  10-6-99;  8:45  am] 

BILUNQ  CODE  7400-01-U 


DEPABTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

7  CFR  Part  735 

RIN  0S60-AE60 

Amendments  to  the  Regulations  for 
Cotton  Warehouses— Electronic 
Warehouse  Receipts,  and  Other 
Provisions 

agency:  Farm  Service  Agency,  USDA. 
action:  Final  rule. 

summary:  This  final  rule  adopts,  with 
minor  changes,  a  proposed  rule  that  was 
published  in  the  November  2, 1996, 
Federal  Register  (61  FR  60637) 
regarding  cotton  warehouses  that  are 
operating  imder  the  United  States 
Warehouse  Act  (USWA).  This  rule 
makes  a  number  of  clarifying  and 
technical  changes  to  existing  warehouse 
regulations,  but  also  removes  the 
requirement  that  all  electronic 
warehouse  receipts  for  cotton  must  be 
issued  as  single  bale  receipts.  The  rule 
will  thereby  allow  warehouse  operators 
to  issue  single  and  multiple  bale 
warehouse  receipts  as  either  paper  or 
electronic  warehouse  receipts.  Portions 
of  the  proposed  rule  were  already 
adopted  in  a  final  rule  that  was 
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published  in  the  June  20, 1997,  Federal 
Register  (62  FR  33539). 

EFFECTIVE  DATE:  October  7, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Mikkelsen,  Deputy  Director, 
Warehouse  and  Inventory  Division, 
Farm  Service  Agency,  STOP  0553, 1400 
Independence  Avenue,  SW, 
Washington,  DC,  20250-0553;  telephone 
202-720-2121  or  FAX  202-690-3123. 
e-mail: 
Steve_Mikkel8en@wdc.fsa.usda.gov. 

SUPPLEMENTARY  INFORMATION: 
Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  reviewed  this  final  role  and 
determined  the  rule  to  be  significant  for 
the  piuposes  of  Executive  Order  12866. 
A  Cost-Benefit  Assessment  (CBA)  was 
prepared.  The  CBA  siunmarized  the  cost 
and  benefit  impact  of  this  final  rule  as 
follows: 

The  costs  associated  with  the 
implementation  of  the  final  rule  will  be 
minimal  to  all  parties  involved. 

This  final  rule  will  benefit  warehouse 
operators  because  it  allows  for  the 
issuance  of  a  single  electronic  cotton 
warehouse  receipt  for  more  than  one 
bale  of  cotton.  Presently,  the  regulations 
require  warehouse  operators  who  elect 
to  use  electronic  warehouse  receipts  to 
issue  receipts  in  a  single-bale  format. 

Warehouse  operators  who  elect  to 
continue  to  issue  single-bale  electronic 
warehouse  receipts  or  to  issue  multiple 
bale  receipts  as  paper  receipts  can 
continue  to  do  so  under  these 
regijdations,  and  thus  will  be  unaffected 
by  this  final  nde. 

The  Cost-Benefit  Assessment  is 
available  for  pubUc  inspection  in  Room 
5968,  South  Agricultxue  Building,  U.S. 
Department  of  Agriculture,  1400 
Independence  Avenue,  SW, 
Washington,  DC,  between  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays. 

Executive  Order  12988 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988. 
The  provisions  of  this  final  rule  do  not 
preempt  State  laws,  are  not  retroactive, 
and  do  not  involve  administrative 
appeals. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 


Executive  Order  12612 

It  has  been  determined  that  this  rule 
is  consistent  with  the  Federalism 
principles  espoused  in  Executive  Order 
12612,  and  does  not  warrant  the 
preparation  of  a  Federahsm  Assessment. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  See  the  Notice 
related  to  7  CFR  part  3015,  subpart  V. 
published  at  48  FR  29115  (June  24, 
1983). 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  contains  no  Federal 
mandates  under  the  regulatory 
provisions  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
for  State,  local,  and  tribal  governments 
or  the  private  sector.  Thus,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Paperwork  Reduction  Act  of  1995 

The  amendments  set  forth  in  this  final 
rule  do  not  generate  any  new  or  revised 
information  collection  or  record  keeping 
requirements  on  the  public.  The  existing 
information  collections  were  previously 
cleared  by  OMB  and  assigned  OMB 
control  number  0560-0120. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule,  because  it 
has  been  determined  that  this  rule  will 
not  have  a  significant  effect  on  a 
substantial  nimiber  of  small  businesses. 
The  decision  to  request  a  license  under 
the  USWA  is  a  volimtary  decision  made 
by  the  warehouse  operator. 

Background 

The  USWA,  as  amended  (7  U.S.C.  241 
et  seq.\  provides  the  Secretary  of 
Agriculture  the  authority  to  license 
public  warehouse  operators  that  store 
cotton.  As  part  of  this  licensing 
authority,  die  Secretary  regulates  the 
issuance  of  warehouse  receipts  by  the 
cotton  warehouse  operators  it  Ucenses 
(7  U.S.C.  260).  The  USWA  was  amended 
in  1990  and  1992,  and  regiUations  were 
issued  on  March  31, 1994,  (59  FR 
15033),  to  permit  warehouse  operators 
to  issue  electronic  warehouse  receipts 
for  cotton.  Currently,  the  regulations 
require  that  all  electronic  warehouse 
receipts  issued  by  warehouse  operators 
must  be  single  bale  receipts.  Some 
warehouse  operators  have  requested 
permission  to  issue  electronic 
warehouse  receipts  for  cotton  using  a 


multiple  bale  format  to  accommodate 
differences  in  the  manner  cotton  is 
handled  throughout  the  United  States. 

This  final  nue  (1)  modifies  the  method 
to  identify  and  weigh  each  bale  of 
cotton  in  a  multiple  bale  lot,  while  still 
requiring  an  identification  for  each  bale 
and  lot,  (2)  deletes  obsolete  provisions 
regarding  the  issuance  and  printing  of 
warehouse  receipts;  (3)  removes 
masculine  pronouns;  (4)  removes  the 
requirement  that  all  multiple  bale 
receipts  must  represent  between  25  and 
200  bales  of  cotton,  and  as  amended 
allows  for  the  storage  and  tagging  of 
such  bales  to  be  conducted  as  efficiency 
dictates;  (5)  clarifies  the  section  relating 
to  the  system  of  accounts;  (6)  modifies 
the  means  by  which  a  warehouse 
operator  may  notify  the  Administrator 
in  the  event  of  a  fire;  (7)  clarifies  the 
contents  of  complaints;  (8)  removes  the 
requirement  that  all  electronic  cotton 
warehouse  receipts  must  be  issued  as 
single  bale  receipts,  and  as  amended 
specifically  allows  for  the  issuance  of 
midtiple  bale  electronic  receipts;  and  (9) 
makes  other  clarifications  and 
nomenclature  changes. 

Summary  of  Comments 

A  proposed  rule  was  published  in  the 
Federal  Register  (61  FR  60637)  on 
November  29, 1996,  to  change  the 
regulations  governing  cotton 
warehouses. 

Comments  on  the  proposed  rule  were 
received  from  two  cotton  associations, 
one  bank,  one  U.S.  Department  of 
Agriculture  employee,  one  electronic 
warehouse  receipt  provider,  one 
merchant,  and  four  warehouse 
operators.  All  of  the  comments  related 
to  the  use  of  electronic  receipts  for 
multiple  bale  lots. 

In  general  comments  supported  the 
issuance  of  multiple  bale  warehouse 
receipts  in  electronic  format,  however, 
five  comments  indicated  that  multiple 
bale  warehouse  receipts  should  not  be 
required  to  contain  individual  bale  tags 
and  weights.  These  comments  indicated 
that  individual  bale  tags  and  weights  for 
each  bale  included  on  a  multiple  bale 
receipt  should  be  kept  on  file  at  the 
warehouse,  and  should  not  be  part  of 
the  multiple  bale  warehouse  receipt 
data  forwarded  to  the  central  filing 
system. 

One  commenter  indicated  they  would 
like  to  have  for  each  warehouse  the 
nimiber  of  multiple  bale  receipts, 
number  of  bales  covered  by  each 
multiple  bale  warehouse  receipt,  and 
the  receipt  number  for  each  electronic 
receipt.  This  commenter  went  on  to 
indicate  that  this  information  should 
enable  interested  parties  to  obtain  a  tag 
list  of  the  bales  covered  by  each 
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multiple  bale  warehouse  receipt  from 
the  issuing  warehouse  for  identification 
purposes. 

Four  comments  indicated  that  tag 
numbers  and  individual  bale  weights 
should  be  part  of  each  multiple  bale 
warehouse  receipt  because  requiring 
such  information  would  provide  proper 
identification  and  preserve  the 
information  for  each  multiple  bale  lot  of 
cotton  stored  under  a  multiple  bale 
warehouse  receipt.  Three  comments 
expressed  no  opinion  on  this  issue. 

The  commenters  that  suggested  bale 
tag  numbers  and  individual  bale 
weights  should  not  be  included  on  the 
warehouse  receipt  indicated  they  could 
contact  the  warehouse  and  obtain  the 
information  via  another  method. 
However,  none  of  the  commenters 
addressed  the  issue  as  to  why  this 
information,  which  is  needed  for  normal 
commerce,  should  not  also  be  required 
on  the  electronic  warehouse  receipt. 

The  Department  has  reviewed  these 
comments  and  has  determined  that 
section  18(f)  of  the  USWA  (7  U.S.C.  260) 
requires  each  warehouse  receipt  issued 
to  contain  the  following:  "  *  *  *a 
description  of  such  bales  or  packages  by 
marks,  nimibers,  or  other  means  of 
identification  and  the  weight  of  such 
bales  or  packages,  *  *  *"  Accordingly, 
the  governing  statute  requires  that  this 
information  be  included  on  all  receipts, 
including  multiple  bale  receipts. 
Therefore,  comments  to  the  contrary 
were  not  adopted. 

List  of  Subjects  in  7  CFR  Part  735 

Administrative  practice  and 
procedure.  Cotton,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds,  Warehouses. 

Accordingly,  the  provisions  of  7  CFR 
part  735  are  amended  as  follows: 

PART  735-COTTON  WAREHOUSES 

1.  The  authority  citation  for  part  735 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  241  et  seq. 

2.  Section  735.16  is  amended  by 
revising  paragraphs  (a)(5),  (a)(9),  (b),  and 
(e)  to  read  as  follows: 

S  735.16    Fonn. 

(a)*  »  * 

(5)  The  tag  identifier  given  to  each 
bale  of  cotton  in  accordance  with 
§735.31; 
***** 

(9)  A  statement  indicating  that  the 
weight  was  determined  by  a  weigher 
licensed  under  the  U.S.  Warehouse  Act, 
except  that  if  at  the  request  of  the 
depositor,  the  weight  is  not  so 
determined  or  if  the  point  of  origin 


weight  was  determined  as  permitted  in 
§  735.38,  the  receipt  shall  contain  a 
statement  to  that  effect. 

(b)  Except  when  an  expiration  date 
authorized  by  the  Department  is  shown 
on  the  face  of  the  receipt,  every 
negotiable  receipt  issued  for  cotton 
stored  in  a  licensed  warehouse  shall  be 
effective  until  surrendered  for  delivery 
of  the  cotton,  and  every  non-negotiable 
receipt  shall  be  effective  until 
surrendered  for  delivery  of  the  cotton  or 
imtil  all  cotton  covered  by  the  receipt 
has  been  delivered  in  response  to  proper 
delivery  orders  of  the  person  rightfully 
entitled  to  the  cotton:  Provided,  that 
nothing  contained  in  this  section  shall 
prohibit  a  warehouseman  from  legally 
selling  the  cotton  when  the  accrued 
storage  and  other  charges  approach  the 
ciurent  market  value  of  the  cotton. 
***** 

(e)  If,  at  the  request  of  the  depositor, 
a  warehouseman  issues  a  receipt 
omitting  the  statement  of  grade  and/or 
weight,  such  receipt  shall  have  clearly 
and  conspicuously  stamped  or  vmtten 
on  the  face  thereof,  or  included  as  part 
of  the  electronic  warehouse  receipt 
record,  either  one  or  both  of  the 
following:  "Not  graded  on  request  of  the 
depositor"  or  "Not  weighed  on  request 
of  the  depositor,"  as  applicable. 
***** 

3.  Section  735.19  is  revised  to  read  as 
follows: 

§  735.19    Printing  of  receipts. 

No  receipt  shall  be  issued  by  a 
licensed  warehouseman  imless  it  is: 

(a)  In  a  form  prescribed  by  the 
Administrator; 

(b)  Upon  distinctive  paper  or  card 
stock  specified  by  the  Administrator; 

(c)  Printed  by  a  printer  with  whom 
the  United  States  has  a  subsisting 
agreement  and  bond  for  such  printing; 
and 

(d)  On  paper  and/or  card  stock  tinted 
with  ink  in  the  manner  prescribed  by 
the  agreement  under  paragraph  (c)  of 
this  section. 

4.  Section  735.21  is  revised  to  read  as 
follows: 

§  735^1    Return  of  receipts  before  delivery 
of  cotton. 

Exctjpt  as  permitted  by  law  or  by  the 
regulations  in  this  part,  a 
warehouseman  shadl  not  deliver  cotton 
for  which  a  negotiable  receipt  has  been 
issued  under  the  Act  until  such  receipt 
has  been  returned  and  canceled;  and 
shall  not  deliver  cotton  for  which  a  non- 
negotiable  receipt  has  been  issued  imtil 
such  receipt  has  been  returned  or  until 
the  warehouseman  has  obtained  from 
the  person  lawfully  entitled  to  such 
delivery  or  their  authorized  agent,  a 


written  delivery  order  that  is  properly 
signed,  specifying  by  bale  or  tag 
niunber,  mark,  or  identifier  each  bale  to 
be  delivered  from  any  receipt  or 
receipts.  *  *  * 

5.  Section  735.31  is  revised  to  read  as 
follows: 

S735J1    Tags  to  be  attached  to  bales. 

Except  as  provided  in  §  735.32,  each 
warehouseman  shall,  upon  acceptance 
of  any  bale  of  cotton  for  storage, 
immediately  attach  thereto  an 
identification  tag  of  good  quality  which 
shall  identify  the  bale.  Such  tag  either 
shall  be  made  of  reasonably  heavy 
waterproof  paper  or  linen,  with 
reinforced  eyelet  or  eyelets,  and  be 
attached  to  the  bale  with  a  flexible, 
rustproof  wire,  or  shall  be  made  of  such 
other  material  and  attached  by  such 
other  means  as  shall  be  approved  by  the 
Administrator.  These  tags  will  contain  a 
niunber,  mark,  or  identifier  and  shall  be 
attached  in  an  orderly  systematic 
sequence,  clearly  distinguishable  from 
each  other. 

6.  Section  735.32  is  amended  by 
revising  paragraphs  (b)  and  the  first  two 
sentences  of  (c)  to  read  as  follows: 

S  735.32    Arrangement  of  stored  cotton. 

*'**** 

(b)  If  cotton  is  tendered  to  a  licensed 
warehouseman  for  storage  and  the 
cotton  is  of  the  same  grade  and  staple 
and  is  tendered  in  such  quantity  by  any 
one  depositor  that  efficiency  of 
operation  dictates  that  such  cotton 
should  be  stored  in  a  lot  or  lots  without 
regard  to  visibility  of  all  tags  on  all  bales 
within  any  lot,  the  warehouseman  may 
store  such  cotton  if  each  lot  originally 
contained  two  or  more  bales:  Provided, 
however,  that  each  bale  entering  into  a 
lot  must  bear  an  individual  bale 
identification,  and  must  be  stored  so 
that  the  number  of  bales  within  the  lot 
may  be  accurately  determined. 

(c)  An  individual  lot  identification  tag 
showing  the  lot  number  and  the  niunber 
of  bales  in  the  lot  shall  be  affixed  by  the 
warehouseman  to  each  lot  of  cotton.  The 
warehouseman  shall  also  maintain  an 
office  record  showing  the  bale  or  tag 
niunber,  mark,  or  identifier  of  each  bale 
in  the  lot  and  the  location  of  the  lot  in 
the  warehouse.  *  *  * 

7.  Section  735.33  is  revised  to  read  as 
follows: 

S735.33    System  of  accounts. 

Each  warehouseman  shall  use  a 
system  of  accounts  which  is  approved 
by  the  Service.  The  system  of  accounts 
shall  show  the  following  for  each  bale 
of  cotton:  the  tag  number,  mark,  or 
identifier  as  specified  in  §  735.31;  its 
weight;  its  class  when  required  or 
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ascertained;  its  location;  the  dates 
received  for,  and  delivered  out  of, 
storage;  and  the  receipts  issued  and 
canceled.  All  systems  of  accounts  shall 
include  a  detailed  record  of  all  moneys 
received  and  disbursed  and  of  all 
effective  insurance  policies. 

8.  Section  735.38  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

f  735.38    Weighing  of  cotton;  weighing 
apparatus. 

(a)  Before  being  stored  in  a  licensed 
warehouse,  all  cotton  shall  be  weighed 
at  the  warehouse  by  a  licensed  weigher, 
and  the  weight  so  determined  shall  be 
stated  on  the  warehouse  receipt.  Point 
of  origin  weights  may  be  used  for  single 
bale  or  lot  stored  cotton  by  agreement 
with  the  depositor.  Any  point  of  origin 
weights  shown  on  a  warehouse  receipt 
will  be  the  official  warehouse  bale  or  lot 
weight.  Lot  cotton  tendered  for  storage 
on  which  a  multiple  bale  warehouse 
receipt  is  issued  must  be  maintained  so 
as  to  preserve  its  individual  and 
collective  identity  during  storage  and 
shipment,  provided  that  if  such  lot  is 
broken  at  the  warehouse,  for  the 
issuance  of  new  receipts,  each  bale  shall 
be  weighed  at  the  warehouse  by  a 
licensed  weigher  before  single  bale 
warehouse  receipts  are  issued. 
***** 

9.  Section  735.40  is  amended  by 
revising  paragraph  (b)  (3)  to  read  as 
follows: 

§735.40    Excess  storage. 

***** 

(b)*  *  * 

(3)  The  shipping  warehouseman  must 
transfer  all  identity-preserved  cotton  in 
lots  and  must  list  on  a  Bill  of  Lading  all 
forwarded  bales  by  receipt  number  and 
weight.  The  receiving  warehouseman 
shall  promptly  issue  a  non-negotiable 
warehouse  receipt  for  each  lot  of  cotton 
stored  and  shall  attach  a  copy  of  the 
corresponding  Bill  of  Lading  to  each 
receipt  and  return  the  receipt  promptly 
to  the  shipping  warehouseman.  The 
receiving  warehouseman  will  store  each 
such  lot  intact,  and  will  attach  a  header 
card  to  the  lot  showing  the  receipt 
number,  number  of  bales,  and  a  copy  of 
the  Bill  of  Lading  with  the  individual 
tag  numbers,  marks,  or  identifiers  to  the 
stored  lot.  Such  non-negotiable 
warehouse  receipts  issued  for  forwarded 
cotton  shall  have  printed  or  stamped 
diagonally  in  large  bold  outline  letters 
across  the  face  of  the  receipt  the  words: 
"NOT  NEGOTL\BLE." 
***** 

10.  Section  735.44  is  revised  to  read 
as  follows: 


§  735.44    Rre  loss  to  be  reported. 

If  at  any  time  a  fire  occurs  at  or  within 
any  licensed  warehouse,  it  shall  be  the 
duty  of  the  warehouseman  to  report 
immediately  the  occurrence  of  such  fire 
and  the  extent  of  damage  to  the 
Administrator. 

11.  Section  735.47  is  revised  to  read 
as  follows: 

§735.47    Certificates  to  IM  filed  with 
warehouseman. 

When  a  grade  or  weight  certificate  has 
been  issued  by  a  licensed  grader  or 
weigher,  a  copy  of  such  certificate  shall 
be  filed  with  the  warehouseman  in 
whose  warehouse  the  cotton  covered  by 
such  certificate  is  stored,  and  such 
certificates  shall  become  a  part  of  the 
records  of  the  licensed  warehouseman. 
All  certificates  and  supporting 
dociunentation  that  form  the  basis  for 
any  receipt  issued  by  the  warehouseman 
shall  be  retained  in  the  records  of  the 
warehouseman  for  a  period  of  1  year 
after  December  31  of  the  year  in  which 
the  receipt  based  on  such  certificates  or 
supporting  documentation  is  canceled. 

12.  Section  735.49  is  revised  to  read 
as  follows: 

§  735.49    Methods  for  drawing  and  martcing 
samples. 

Each  sample  shall  be  appropriately 
marked  to  show  the  tag  number,  mark, 
or  identifier  of  the  bale  of  cotton  from 
which  it  was  drawn  and  the  date  of 
sampling. 

13.  Section  735.77  is  revised  to  read 
as  follows: 

§  735.77    Contents  of  complaint. 

(a)  Complaints  shall  be  in  English  and 
shall  state: 

(1)  The  name  and  post  office  address 
of  the  complainant; 

(2)  The  nature  of  the  complainant's 
interest  in  the  cotton; 

(3)  The  name  and  post  office  address 
of  the  holder  of  the  receipt,  if  someone 
other  than  the  complainant; 

(4)  The  name  and  post  office  address 
of  any  other  interested  party; 

(5)  The  name  and  location  of  the 
licensed  warehouse  in  which  the  cotton 
is  stored,  and  the  tag  number,  mark,  or 
identifier  assigned  to  each  bale  of  cotton 
involved  in  the  appeal,  the  grade  or 
other  class  assigned  to  such  cotton  by 
the  licensed  warehouseman,  and  the 
date  of  the  receipt  issued  therefor; 

(6)  The  grade  or  other  class  assigned 
by  the  licensed  classifier,  if  any; 

(7  )  The  grade  or  other  class,  difi'erent 
from  that  assigned  by  the  licensed 
warehouseman,  which  is  contended  for 
by  any  interested  party; 

(8)  Whether,  within  complainant's 
knowledge,  any  appeal  involving  the 


same  cotton  previously  has  been  taken, 
and  if  so,  an  appropriate  identification 
of  such  other  appeal;  and 

(9)  If  samples  have  been  agreed  upon 
and  submitted  in  accordance  with 
§  735.79(b). 

(b)  When  practicable,  the  complainant 
shall  file  with  the  complaint,  the 
warehouse  receipt  or  class  certificate,  if 
any,  covering  the  cotton  involved  in  the 
appeal.  When  such  receipt  or  certificate 
is  not  filed  before  the  issuance  of  the 
cotton  appeal  certificate,  a  definite 
statement  indicating  why  such  papers 
are  not  produced  shall  be  filed  with  the 
complaint. 

14.  Section  735.101  is  amended  by 
removing  paragraph  (b)  and 
redesignating  paragraphs  (c)  through  (p) 
as  paragraphs  (b)  through  (o). 

15.  Section  735.102  is  amended  by 
revising  paragraphs  (d)  (4),  and  (f)  to 
read  as  follows: 

§  735.102    Provider  requirements  and 
standards  for  applicants. 

***** 

(d)  *  *  ' 

(4)  The  provider  or  the  Service  may 
terminate  the  provider  agreement 
without  cause  solely  by  giving  the  other 
party  written  notice  60  calendar  days 
prior  to  termination. 
***** 

(f)  Application  form.  Application  for 
a  provider  agreement  shall  be  made  to 
the  Secretary  on  forms  prescribed  and 
furnished  by  the  Service. 

Signed  at  Washington,  DC,  on  October  1. 
1999. 

Parks  Shackelford, 

Acting  Administrator,  Farm  Service  Agency. 
[FR  Doc.  99-26167  Filed  10-6-99:  8:45  am) 
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FARM  CREDn  ADMINISTRATION 

12  CFR  Part  602 
RIN  3052-AB84 

Releasing  Information;  Effective  Date 

agency:  Farm  Credit  Administration. 
ACTION:  Final  rule;  effective  date. 

summary:  The  Farm  Credit 
Administration  (FCA)  published  a  final 
rule  under  part  602  on  August  2, 1999 
(64  FR  41770).  The  final  rule  amends 
FCA  regulations  on  the  release  of 
information  under  the  Freedom  of 
Information  Act  (FOIA)  to:  Reflect  new 
fees  and  make  it  easier  for  the  public  to 
get  FCA  records;  revise  the  procedures 
for  requests  for  testimony  by  FCA 
employees  on  official  matters  and  for 
producing  FCA  dociunents  in  litigadon 
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when  FCA  is  not  a  named  party;  and 
add  procedures  for  getting  records  in 
public  rulemaking  files.  We  designed 
this  regulation  to  be  concise  and  easy  to 
understand.  In  accordance  with  12 
U.S.C.  2252,  the  effective  date  of  the 
final  rule  is  30  days  from  the  date  of 
publication  in  the  Federal  Register 
during  which  either  or  both  Houses  of 
Congress  are  in  session.  Based  on  the 
records  of  the  sessions  of  Congress,  the 
effective  date  of  the  regulations  is 
October  6. 1999. 
EFFECTIVE  DATE:  The  regulation 
amending  12  CFR  part  602  published  on 
August  2.  1999  (64  FR  41770)  is 
effective  October  6, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Hays,  Pohcy  Analyst,  Office  of 
Policy  and  Analysis,  Farm  Credit 
Administration,  1501  Farm  Credit 
Drive,  McLean.  VA  22102-5090,  (703) 
883-4498,  TDD  (703)  883-4444, 
or 
Jane  Virga,  Senior  Attorney.  Office  of 
General  Counsel,  Farm  Credit 
Administration.  1501  Farm  Credit 
Drive.  McLean,  VA  22102-5090.  (703) 
883-4020.  TDD  (703)  883-4444. 

(12  U.S.C.  2252(a)(9)  and  (10)) 
Dated:  Seplember  30, 1999. 
Vivian  L.  Portia, 

Secretary,  Farm  Credit  Administration  Board. 
(FR  Doc.  99-26105  Filed  10-6-99;  8:45  am) 
BIUINOCOOE  670S-O1-P 


DEPARTMENT  OF  TRANSPORTATION 
FMteral  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-CE-15-AD;  Amendment  39- 
11348;  AD  99-21-05] 

RIN  2120-AA64 

Airworthlnass  Diractlves;  Fairchild 
Aircraft,  Inc.  Models  SA226-T,  SA22&- 
T(B),  SA22e-AT.  and  SA226-TC 
Airplanas 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  77-25-03, 
which  currently  requires  repetitively 
inspecting  for  cracks  on  the  landing  gear 
actuator  rod  ends  that  are  equipped 
with  grease  fittings,  on  Fairchild 
Aircraft,  Inc.  (Fairchild  Aircraft)  Models 
SA22&-T.  SA22fr-AT.  and  SA226-TC 
airplanes.  AD  77-25-03  also  requires 
replacing  the  landing  gear  actuator  rod 
ends  with  an  improved  part  either 
inmiediately  or  at  a  certain  time  period 


depending  on  the  resiUts  of  the 
inspections.  Replacement  of  all  six  rod 
ends  terminates  the  repetitive 
inspection  requirements  of  AD  77-25- 
03.  This  AD  is  the  result  of  failtires  of 
the  landing  gear  rod  ends  on  airplanes 
where  the  rod  ends  were  replaced  in 
accordance  with  AD  77-25-03. 
Fairchild  has  re-designed  the  landing 
gear  rod  ends  as  a  result  of  these 
failures.  This  AD  requires  replacing  all 
landing  gear  rod  ends  with  these 
improved  design  parts  on  all  SA226 
series  airplanes,  including  those 
manufacttued  since  AD  77-25-03  was 
issued  (i.e.,  the  Model  SA226-T(BJ 
airplanes).  The  actions  specified  by  this 
AD  are  intended  to  prevent  &ilure  of  the 
landing  gear  actuator  caused  by  cracks 
in  the  rod  ends,  which  could  result  in 
the  inability  to  lower  the  landing  gear 
during  a  landing  with  consequent 
possible  loss  of  control  of  the  airplane. 
DATES:  Effective  November  16. 1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
16. 1999. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Fairchild  Aircnift,  Inc..  P.O.  Box 
790490.  San  Antonio,  Texas  78279- 
0490;  telephone:  (210)  824-9421; 
facsimile:  (210)  820-8609.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  99-CE-15-AD.  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW, 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Himg  Viet  Nguyen,  FAA,  Airplane 
Certific^on  Office,  2601  Meacham 
Boulevard,  Fort  Worth,  Texas  76193^ 
0150;  telephone:  (817)  222-5155; 
facsimile:  (817)  222-5960. 
SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

AD  77-25-03,  Amendment  39-3090, 
currently  requires  repetitively 
inspecting  for  cracks  on  the  landing  gear 
actuator  rod  ends  that  are  equipped 
with  grease  fittings,  on  Fairchild 
Aircraft  Models  SA226-T,  SA226-AT, 
and  SA226-TC  airplanes;  and  replacing 
the  landing  gear  actuator  rod  ends. 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  Fairchild  Aircraft  Models 
SA226-T,  SA226-T(B),  SA22&-AT,  and 
SA22&-TC  airplanes  that  are  equipped 


with  any  landing  gear  actuator  rod  end 
other  than  part  niunber  (P/N)  VTA00350 
(or  FAA-approved  equivalent  part 
number)  was  published  in  the  Federal 
Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  May  11, 1999 
(64  FR  25218).  The  NPRM  proposed  to 
supersede  AD  77-25-03  with  a  new  AD 
that  would  require  replacing  all  landing 
gear  rod  ends  with  improved  design 
parts.  P/N  VTA00350  (or  FAA-approved 
equivalent  part  number). 
Accomplishment  of  the  proposed 
replacements  as  specified  in  the  NPRM 
would  be  required  in  accordance  with 
Fairchild  Aircraft  Service  Bulletin  SB 
A32-014.  Revised:  January  26, 1999. 

The  NPRM  was  the  result  of  failures 
of  the  landing  gear  rod  ends  on 
airplanes  where  the  rod  ends  were 
replaced  in  accordance  with  AD  77-25- 
03.  Fairchild  has  re-designed  the 
landing  gear  rod  ends  as  a  result  of  these 
ffulures. 

Interested  persons  have  been  aHorded 
an  opportvinity  to  participate  in  the 
making  of  this  amendment.  One 
comment  was  received  in  favor  of  the 
NPRM  and  no  comments  were  received 
on  the  FAA's  determination  of  the  cost 
to  the  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  190  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
6  workhours  per  airplane  to  accomplish 
the  replacements,  and  that  the  average 
labor  rate  is  approximately  $60  an  hour. 
Parts  cost  approximately  $169  per  rod  (6 
rods  per  airplane).  Based  on  these 
figtues.  the  total  cost  impact  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
$261,060.  or  $1,374  per  airplane. 

These  figures  are  based  upon  the 
presumption  that  no  affected  airplane 
owner/ operator  has  accomplished  the 
replacement. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
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responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
impUcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  nimiber  of  small  entities 
\mder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
RiUes  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 
77-25-03,  Amendment  39-3090,  and  by 
adding  a  new  AD  to  read  as  follows: 

99-21-05    Fairchild  Aircraft,  Inc.: 

Amendment  39-11348:  Docket  No.  99- 
CE-15-AD:  Supersedes  AD  77-25-03, 
Amendment  39-3090. 
Applicability:  The  following  airplanes 
models  and  serial  numbers,  certificated  in 
any  category:  that  are  equipped  with  any 
landing  gear  actuator  rod  end  other  than  part 
number  (P/N)  VTA00350  (or  FAA-approved 
equivalent  part  number). 


Model 

Serial  No. 

SA226-TC  

TC201  through  TC396, 
TC398  through  TC413, 
and  TC41 8  through 
TC419. 

Model 

Serial  No. 

SA226-T  

SA226-T(B)  

SA226-AT  

T201  through  T275  and 
T277  through  T291. 

T(B)  276  and  T(B)  292 
through  T(B)41 7. 

AT001  through  AT074. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  failure  of  the  landing  gear 
actuator  caused  by  cracks  in  the  rod  ends, 
which  could  result  in  the  inability  to  lower 
the  landing  gear  during  a  landing  with 
consequent  possible  loss  of  control  of  the 
airplane,  accomplish  the  following: 

(a)  Within  the  next  500  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD,  replace  any  landing  gear  actuator  rod 
end  that  is  not  P/N  VTA00350  (or  FAA- 
approved  equivalent  part  number)  with  one 
tliat  incorporates  this  part  number. 
Accomplish  this  replacement  in  accordance 
with  Fairchild  Aircraft  Alert  Service  Bulletin 
SB  A32-014,  Revised:  )anuary  26,  1999. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  may  install,  on  any  affected  airplane, 
any  landing  gear  actuator  rod  end  that  is 
other  than  P/N  VTA00350  (or  FAA-approved 
equivalent  part  number). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  FAA,  Airplane 
Certification  Office  (AGO),  2601  Meacham 
Boulevard,  Fort  Worth,  Texas  76193-0150. 

(1)  The  request  shall  be  forwarded  through 
an  appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Fort  Worth  AGO. 

(2)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  77-25-03 
are  not  considered  approved  as  alternative 
methods  of  compliance  for  this  AD. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Fort  Worth  AGO. 

(e)  The  replacements  required  by  this  AD 
shall  be  done  in  accordance  with  Fairchild 
Aircraft  Alert  Service  Bulletin  SB  A32-014. 
Revised:  )anuary  26. 1999.  This  incorporation 


by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  fttim  Fairchild  Airca^ft,  Inc..  P.O. 
Box  790490,  San  Antonio,  Texas  78279- 
0490.  Copies  may  be  inspected  at  the  FAA. 
Central  Region,  Office  of  the  Regional 
Counsel,  Room  1558,  601  E.  12th  Street, 
Kansas  City.  Missouri,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street. 
NW.  suite  700,  Washington.  DC. 

(f)  This  amendment  supersedes  AD  77-25- 
03.  Amendment  39-3090. 

(g)  This  amendment  becomes  effective  on 
November  16. 1999. 

Issued  in  Kansas  City.  Missouri,  on 
September  27.  1999. 
Michael  K.  Dahl, 

Acting  Manager,  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
(FR  Doc.  99-25745  Filed  lO-e-99;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-d67-AD;  Amendnrant 
39-11353;  AD  99-21-10] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  727-100  and  -100C  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  'AD), 
applicable  to  certain  Boeing  Model  727- 
100  and  -lOOC  series  airplanes,  that 
requires  replacement  of  certain  skin 
panels  of  the  lower  fuselage  with  non- 
bonded  skin  panels.  This  amendment  is 
prompted  by  reports  of  corrosion  of  the 
skin  panels  of  the  lower  fuselage  on 
airplanes  with  hot-bonded  doublers. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  degradation  of  the 
structural  integrity  of  certain  skin 
panels  of  the  lower  fuselage,  which 
could  result  in  loss  of  airplane 
pressurization. 

DATES:  Effective  November  12, 1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
12,  1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
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Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue.  SW.. 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Walt 
Sippel,  Aerospace  Engineer,  Airframe 
Branch,  ANM-120S,  FAA.  Transport 
Airplane  Directorate,  Seattle  Aircraft 
Certification  Office.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056; 
telephone  (425)  227-2774;  fax  (425) 
227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  727-100  and  -lOOC  series 
airplanes  was  published  in  the  Federal 
Register  on  July  21, 1999  (64  FR  39102). 
That  action  proposed  to  require 
replacement  of  certain  skin  panels  of  the 
lower  fuselage  with  non-bonded  skin 
panels. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commenters  indicate  they  are  not 
affected  by  the  proposed  rule.  One 
commenter  supports  the  proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  67  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  Based  on  a  records  review,  the 
FAA  estimates  that  only  38  of  those 
airplanes  are  still  in  service.  The  FAA 
estimates  that  23  airplanes  of  U.S. 
registry  still  in  service  will  be  affected 
by  this  AD,  that  it  will  take 
approximately  1,216  work  hours  per 
airplane  to  accomplish  the  required 
replacement,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  will  cost  approximately  $12,993 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  this  AD  on  U.S.  operators 
is  estimated  to  be  $1,976,919,  or  $85,953 
per  airplane. 

The  cost  impact  figiue  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  reqiiirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiue  if  this  AD 
were  not  adopted. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Reg\ilatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

S  39.1 3    [AnModed] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-21-10    Boeing:  Amendment  39-11353. 
Docket  98-NfM-367-AD. 

Applicability:  Model  727-100  and  -lOOC 
series  airplanes;  line  numbers  126. 130. 146. 
153,  221.  287,  331,  339,  345,  355.  416.  516, 
532,  540,  551,  555,  559,  575,  592,  594,  596, 
599,  600,  604,  605,  615.  619.  625,  626,  628, 
630,  631,  632,  635,  640,  641,  643,  645,  647, 
658,  660,  686,  695,  700,  711.  712.  735,  748, 
766.  768,  784,  797,  803,  806.  810.  812.  817. 
821,  822,  824,  829.  854,  856,  857,  858,  861, 
and  869;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whedier  it  has  been 


modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  degradation  of  the  structural 
integrity  of  certain  skin  panels  of  the  lower 
fuselage,  which  could  result  in  loss  of 
airplane  press urization,  accomplish  the 
following: 

(a)  Within  20  years  since  original 
installation,  or  within  4  years  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  replace  the  skin  panels  of  the  lower 
fuselage  between  body  station  (BS)  950  and 
BS  1183  with  non-bonded  skin  panels,  in 
accordance  with  Part  VI  of  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  727-53-0085,  Revision  4, 
dated  July  11, 1991. 

Note  2:  Accomplishment  of  the 
modification  specified  in  Boeing  Service 
Bulletin  727-53-0085,  Revision  2,  dated  July 
3, 1975,  or  Revision  3,  dated  September  28, 
1989,  is  acceptable  for  compliance  with  the 
replacement  required  by  paragraph  (a)  of  this 
AD. 

Note  3:  Accomplishment  of  the 
modification  specified  in  paragraph  (a)  of 
this  AD  constitutes  terminating  action  for  the 
inspection  requirements  of  AD  92-19-10, 
amendment  39-8368  (57  FR  47404,  October 
16, 1992)  for  those  panels. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permita 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  replacement  shall  be  done  in 
accordance  with  Boeing  Service  Bulletin 
727-53-0085,  Revision  4,  dated  July  11. 
1991.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
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and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Seattle.  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 

ix:. 

(e)  This  amendment  becomes  effective  on 
November  12, 1999. 

Issued  in  Renton,  Washington,  on 
September  28, 1999. 
D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  99-25767  Filed  10-6-99;  8:45  am] 

BILUNG  CODE  4910-19-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-26»-AD;  Amendment 
39-11350;  AD  99-21-07] 

RIN  2120-AA64 

Airworthiness  Directives;  McDonneil 
Douglas  Model  DC-9,  DC-9-80,  and  C- 
9  (Military)  Series  Airplanes,  and  Model 
MD-88  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
two  existing  airworthiness  directives 
(AD),  applicable  to  certain  McDonnell 
Douglas  Model  DC-9,  DC-9-80,  and  C- 
9  (military)  series  airplanes,  and  Model 
MD-88  airplanes,  that  currently  require 
installation  of  hydraulic  line  restrictors 
in  the  main  landing  gear  (MLG),  and    . 
modification  or  replacement  of  the  left 
and  right  MLG  hydraulic  damper 
assemblies.  This  amendment  requires  an 
additional  modification  of  the  MLG 
hydraidic  damper  assemblies,  or 
replacement  of  the  MLG  hydraulic 
damper  assemblies  with  modified  and 
reidentified  hydraulic  damper 
assemblies.  This  amendment  is 
prompted  by  reports  indicating  that 
MLG  hydraulic  damper  assemblies 
removed  for  overhaul  had  failed  or 
damaged  spring  retainers,  due  to 
insufficient  material  thickness  of  the 
spring  retainers.  The  actions  specified 
by  this  AD  are  intended  to  prevent 
fedlure  of  the  hydraulic  damper 
assemblies  of  the  MLG,  which  could 
result  in  vibration  damage  and  collapse 
of  the  MLG. 

DATES:  Effective  November  12, 1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 


regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
12, 1999. 

The  incorporation  by  reference  of 
McDonnell  Douglas  Service  Bulletin 
DC9-32-289,  dated  March  7, 1996, 
listed  in  the  regulations  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  November  14, 1996  (61  FR 
53042,  October  10,  1996). 

The  incorporation  by  reference  of 
certain  other  publications  listed  in  the 
regulations  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
February  26, 1996  (61  FR  2407,  January 
26, 1996). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846.  This  information  may 
be  examined  at  the  Federal  Aviation 
Administration  (F..\A),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  E)C. 

FOR  FURTHER  INFORMATION  CONTACT: 

Albert  Lam,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramoimt 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5346; 
fax  (562)  627-5210. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  96-01-09, 
amendment  39-9485  (61  FR  2407. 
January  26, 1996),  and  AD  96-21-01. 
amendment  39-9777  (61  FR  53042, 
October  10, 1996),  which  are  applicable 
to  certain  McDonnell  Douglas  Model 
DC-9.  DC-9-80,  and  C-9  (military) 
series  airplanes,  and  Model  MD-88 
airplanes,  was  published  in  the  Federal 
Register  on  July  23,  1999  (64  FR  39944). 
The  action  proposed  to  require  an 
additional  modification  of  the  main 
landing  gear  (MLG)  hydraulic  damper 
assemblies,  or  replacement  of  the  MLG 
hydraulic  damper  assemblies  with 
modified  and  reidentified  hydraulic 
damper  assemblies. 

Comments 

hiterested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 


consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  2.015 
airplanes  of  the  affected  design  in  the 
worldwide  fleet  The  FAA  estimates  that 
1,145  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

The  installation  that  is  currently 
required  by  AD  96-01-09,  and  retained 
in  this  AD,  takes  approximately  4  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  cost  approximately  $928 
per  airplane.  Based  on  these  figiu«s,  the 
cost  impact  of  the  ciurently  required 
installation  on  U.S.  operators  is 
estimated  to  be  $1,168  per  airplane. 

The  modification  that  is  ciurently 
required  by  AD  96-01-09,  and  retained 
in  this  AD,  takes  approximately  6  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  cost  approximately 
$4,000  per  airplane.  Based  on  these 
figiues,  the  cost  impact  of  the  currenUy 
required  modification  on  U.S.  operators 
is  estimated  to  be  $4,360  per  airplane. 

The  replacement  that  is  currently 
required  by  AD  96-21-01,  and  retained 
in  this  AD,  takes  approximately  6  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  cost  approximately 
$11,139  per  airplane  (two  assemblies  at 
$5,569  each).  Based  on  these  figxu^s,  the 
cost  impact  of  the  ciurenUy  required 
replacement  on  U.S.  operators  is 
estimated  to  be  $11,499  per  airplane. 

The  modification  that  is  currenUy 
required  by  AD  96-21-01,  and  retained 
in  this  AD,  takes  approximately  11  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  cost  approximately 
$2,907  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  currenUy 
required  modification  on  U.S.  operators 
is  estimated  to  be  $3,567  per  airplane. 

The  modification  or  replacement  that 
is  required  in  this  AD  action  will  take 
approximately  18  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$608  per  airplane.  Based  on  these 
figiues,  the  cost  impact  of  the 
modification  required  by  this  AD  on 
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U.S.  operators  is  estimated  to  be 
$1,932,760,  or  $1,688  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accompUshed  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

ReguUtoiy  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  iinal  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUdes  and  Procedures  (44 
FR  11034,  February  26,  W79);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  hicorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9485  (61  FR 
2407,  January  26,  1996),  and 
amendment  39-9777  (61  FR  53042, 
October  10, 1996),  and  by  adding  a  new 
airworthiness  directive  (AD), 


amendment  39-11350,  to  read  as 
follows: 

99-21-07    NfcOonnell  Douglas:  Amendment 
39-11350.  Docket  98-NM-268-AD. 
Supersedes  AD  96-01-09,  Amendment 
39-9485;  and  AD  96-21-01.  Amendment 
39-9777. 

Applicability:  Model  DC-9-81  {MD-81). 
-82  (MD-82).  -83  (MD-83),  and  87  (NO-87) 
series  airplanes,  and  Model  MD-88  airplanes; 
as  listed  in  McDonnell  Douglas  Service 
Bulletins  MD80-32-276  and  MD80-32-278. 
both  dated  March  31. 1995;  and  Model  DC- 
9-10,  -20,  -30,  -40.  and  -50;  and  C-9 
(military)  series  airplanes,  as  listed  in 
McDonnell  Douglas  Service  Bulletin  DC9- 
32-289,  dated  March  7. 1996;  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (h)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  hydraulic  damper 
assemblies  of  the  MLG.  which  could  result  in 
vibration  damage  and  collapse  of  the  MLG. 
accomplish  the  following: 

Restatement  of  Requirements  of  AD  96-01- 
09 

h4odifications 

(a)  For  airplanes  listed  in  McDonnell 
Douglas  MD-80  Service  Bulletin  MD80-32- 
276.  dated  March  31. 1995.  that  have  not 
been  previously  modified  (installation  of 
brake  line  restrictors)  in  accordance  with 
McDonnell  Douglas  MD-80  Service  Bulletin 
MD80-32-246:  Within  9  months  after 
February  26. 1996  (the  effective  date  of  AD 
96-01-09,  amendment  39-9485),  install 
filtered  brake  line  restrictors  in  the  MLG 
hydraulic  brake  system  in  accordance  with 
McDonnell  Douglas  MD-80  Service  Bulletin 
MD80-32-276,  dated  March  31, 1995,  or 
Revision  1,  dated  October  17, 1995. 

Note  2:  Installation  of  filtered  restrictors  in 
accordance  with  the  instructions  specified  in 
McDonnell  Douglas  MD-80  Alert  Service 
Bulletin,  MD80-A32-286,  dated  September 
11, 1995,  is  considered  acceptable  for 
compliance  with  paragraph  (a)  of  this  AD. 

(b)  For  airplanes  listed  in  McDonnell 
Douglas  MD-80  Service  Bulletin  MD80-32- 
278.  dated  March  31,  1995:  Within  36 
months  after  February  26. 1996.  modify  the 
hydraulic  damper  assembly  (by  removing 
shims,  increasing  bolt  torque,  and 
incorporating  changes  to  increase  the  volume 
of  fluid  passing  between  the  two  damper 
chambers)  in  accordance  with  McDonnell 


Douglas  MD-80  Service  Bulletin  MD80-32- 
278.  dated  March  31, 1995,  or  Revision  1, 
dated  September  6, 1995. 

Restatement  of  Requirements  of  AD  96-21- 
01 

Replacement  or  Modification 

(c)  For  airplanes  listed  in  McDonnell 
Douglas  Service  Bulletin  DC9-32-289,  dated 
March  7, 1996:  Within  24  months  after 
November  14, 1996  (the  effective  date  of  AD 
96-21-01,  amendment  39-9777),  either 
replace  or  modify  the  MLG  hydraulic  damper 
assembly,  in  accordance  with  the  procedures 
specified  as  either  "Option  1"  or  "Option  2," 
respectively,  of  the  service  bulletin. 

New  Requirements  of  this  Ad 

Replacement  or  Modification 

(d)  For  McDonnell  Douglas  Model  EX>-9 
series  airplanes,  and  C-9  (military)  series 
airplanes  (as  listed  in  McDonnell  Douglas 
Alert  Service  Bulletin  DC9-32A311,  Revision 
01):  Within  18  months  after  the  effective  date 
of  this  AD,  accomplish  the  requirements 
specified  in  either  paragraph  (d)(1)  or  (d)(2) 
of  this  AD  in  accordance  with  McDonnell 
Douglas  Service  Bulletin  DC9-32-311,  dated 
July  6. 1998.  or  McDonnell  Douglas  Alert 
Service  Bulletin  DC9-32A311,  Revision  01, 
dated  March  8, 1999. 

(1)  Modify  the  left  and  right  MLG 
hydraulic  damper  assemblies. 

(2)  Replace  the  left  and  right  MLG 
hydraulic  damper  assemblies  with  modified 
and  reidentified  hydraulic  damper 
assemblies  having  part  number  (P/N) 
SR09320057-7005,  SR09320057-7007, 
SR09320057-7009,  or  5923142-5513. 

(e)  For  McDonnell  Douglas  Model  DC-9-80 
seiries  airplanes,  and  MD-88  airplanes  (as 
listed  in  McDonnell  Douglas  Alert  Service 
Bulletin  DC9-32A311,  Revision  01):  Within 
3,000  flight  cycles  after  incorporation  of  the 
latest  configuration  of  the  left  and  right  MLG 
hydraulic  damper  assemblies,  or  within  9 
months  after  the  effective  date  of  this  AD, 
whichever  occurs  later;  accomplish  the 
requirements  specified  in  either  paragraph 
(d)(1)  or  (d)(2)  of  this  AD  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  DC9- 
32-311.  dated  July  6, 1998,  or  McDonnell 
Douglas  Alert  Service  Bulletin  DC9-32A311, 
Revision  01,  dated  March  8, 1999. 

(f)  Paragraph  (b)  or  (c)  of  this  AD.  as 
applicable,  must  be  accomplished  prior  to  or 
conciurent  with  the  accomplishment  of 
either  paragraph  (d)  or  (e)  of  this  AD,  as 
applicable. 

Spares 

(g)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  a  damper 
sub  assembly  having  P/N  SR09320057-9. 
SR09320057-17,  or  5923142-5017;  or  a 
damper  assembly  having  P/N  SR09320057- 
7001,  SR093  2005  7-7003.  or  5923142-5511, 
unless  the  part  has  been  modified  and 
reidentified  in  accordance  with  paragraph 
{d)(2)ofthisAD. 

Alternative  Methods  of  Compliance 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
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Angeles  Aircraft  Certification  Office  (ACQ), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

Special  Flight  Permits 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(j)  The  actions  shall  be  done  in  accordance 
witti  McDonnell  Douglas  MD-80  Service 
Bulletin  MD80-32-276,  dated  March  31, 
1995;  McDonnell  Douglas  MD-80  Service 
Bulletin  MD80-32-276,  Revision  1,  dated 
October  17, 1995;  McDonnell  Douglas  MD-80 
Service  Bulletin  MD80-32-278,  dated  March 
31, 1995;  McDonnell  Douglas  MD-80  Service 
Bulletin  MD80-32-278,  Revision  1,  dated 
September  6, 1995;  McDonnell  Douglas 
Service  Bulletin  DC9-32-289,  dated  March  7, 
1996;  McDonnell  Douglas  Service  Bulletin 
DC9-32-311,  dated  July  6, 1998;  or 
McDonnell  Douglas  Alert  Service  Bulletin 
DC9-32A311,  Revision  1,  dated  March  8, 
1999;  as  applicable. 

(1)  The  incorporation  by  reference  of 
McDonnell  Douglas  Service  Bulletin  DC9- 
32-311,  dated  July  6, 1998;  or  McDonnell 
Douglas  Alert  Service  Bulletin  DC9-32A311, 
Revision  1,  dated  March  8. 1999;  is  approved 
by  the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51. 

(2)  The  incorporation  by  reference  of 
McDonnell  Douglas  MD-80  Service  Bulletin 
MD80-32-276,  dated  March  31, 1995, 
McDonnell  Douglas  MD-80  Service  Bulletin 
MD80-32-276,  Revision  1,  dated  October  17, 
1995;  McDonnell  Douglas  MD-80  Service 
Bulletin  MD80-32-278,  dated  March  31, 
1995;  and  McDonnell  Douglas  MD-80 
Service  Bulletin  MD80-32-278,  Revision  1, 
dated  September  6, 1995;  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  February  26, 1996  (61  FR  2407, 
January  26, 1996). 

(3)  The  incorporation  by  reference  of 
McDonnell  Douglas  Service  Bulletin  DC9- 
32-289,  dated  March  7, 1996,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  November  14, 1996  (61  FR 
53042,  October  10, 1996). 

(4)  Copies  may  be  obtained  from  Boeing 
Commercial  Aircraft  Group,  Long  Beach 
Division,  3855  Lakewood  Boulevard,  Long 
Beach,  California  90846.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramotmt 
Boulevard,  Lakewood,  California;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC 


(k)  This  amendment  becomes  effective  on 
November  12, 1999. 

Issued  in  Renton,  Washington,  on 
September  28, 1999. 
D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-25766  Filed  10-6-99;  8:45  am] 

BIUINO  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-280-AO;  Amendment 
39-11351;  AD  99-21-06] 

RIN  2120-AA64 

Airworthiness  Directives;  Raytheon 
(Beech)  Model  400A  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Raytheon  (Beech) 
Model  400 A  airplanes,  that  requires 
replacement  of  the  fuel  drain  tube 
assembly  in  the  aft  fuselage  with  a  new, 
modified  assembly.  This  amendment  is 
prompted  by  a  report  of  chafing  of  the 
fuel  tube  assembly  against  the  elevator 
control  cable  due  to  inadequate 
clearance  between  the  components.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  chafing  of  the  fuel 
drain  tube  assembly,  which  could  result 
in  fuel  leakage  from  the  fuel  drain  tube 
assembly  and  consequent  risk  of  a  fire. 
DATES:  Effective  November  12, 1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
12, 1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Raytheon  Aircraft  Company, 
Manager  Service  Engineering,  Hawker 
Customer  Support  Department,  P.  O. 
Box  85,  Wichita,  Kansas  67201-0085. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Small  Airplane  Directorate,  Wichita 
Aircraft  Certification  Office,  1801 
Airport  Road,  Room  100,  Mid-Continent 
Airport,  Wichita,  Kansas;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  West,  Aerospace  Engineer, 


Systems  and  Propulsion  Branch,  ACE- 
116W,  FAA,  Small  Airplane  Directorate," 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209;  telephone  (316)  946-4146;  fax 
(316)  946-4407. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  Eimend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Raytheon 
(Beech)  Model  400A  airplanes  was 
published  in  the  Federal  Register  on 
August  10, 1999  (64  FR  43314).  That 
action  proposed  to  require  replacement 
of  the  fuel  drain  tube  assembly  in  the  aft 
fuselage  with  a  new,  modified  assembly. 

Comments 

Interested  persons  have  been  afforded 
an  opporttmity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  92  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  72 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD,  that  it  will  take 
approximately  8  work  hotus  per 
airplane  to  accomplish  the  required 
action,  and  that  the  average  labor  rate  is 
$60  per  work  hour.  Required  parts  will 
cost  approximately  $21  per  airplane. 
Based  on  these  figtu^s,  the  cost  impact 
of  the  required  AD  on  U.S.  operators  is 
estimated  to  be  $36,072,  or  $501  p& 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 
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For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediu'es  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoptioii  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regiilations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

139.13    [AimndMQ 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-21-08    Raytheon  Aircraft  Company 
(Formerly  Beech):  Amendment  39- 
11351.  Docket  98-NM-280-AD. 
Applicability:  Model  400A  airplanes,  serial 
numbers  RK-1  through  RK-92  inclusive, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  of  the  fuel  drain  tube 
assembly,  which  could  result  in  fuel  leakage 
from  the  fuel  drain  tube  assembly  and 
consequent  risk  of  fire,  accomplish  the 
following: 


Replacement 

(a)  At  the  next  scheduled  inspection,  but 
no  later  than  200  flight  hours  after  the 
effective  date  of  this  AD,  replace  the  existing 
aft  fuselage  fuel  drain  tube  assembly,  part 
number  (P/N)  128-920151-1,  with  a  new, 
modified  tube  assembly,  P/N  128-920237-1, 
in  accordance  with  Raytheon  Aircraft  Service 
Bulletin  SB.28-3076.  dated  October,  1997. 

Spares 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  fuel  drain  tube 
assembly.  P/N  128-920151-1,  on  any 
airplane. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (AGO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fttjm  the  Wichita  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  replacement  shall  be  done  in 
accordance  with  Raytheon  Aircraft  Service 
Bulletin  SB.28-3076,  dated  October,  1997. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Raytheon  Aircrah  Company,  Manager 
Service  Engineering,  Hawker  Customer 
Support  Department,  P.O.  Box  85,  Wichita, 
Kansas  67201-0085.  Copies  may  be  inspected 
at  the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Small  Airplane 
Directorate,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Room  100.  Mid- 
Continent  Airport,  Wichita,  Kansas;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700.  Washington, 
DC. 

(f)  This  amendment  becomes  effective  on 
November  12, 1999. 

Issued  in  Renton,  Washington,  on 
September  28, 1999. 
D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-25765  Filed  10-6-99;  8:45  am] 

BILLING  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-267-AD;  Amendment 
39-11349;  AD  99-21-06] 

RIN  2120-AA64 

Airworthiness  Directives;  McDonneli 
Douglas  Model  DC-9-81,  -82,  -83,  and 
-87  Series  Airplanes  (MD-81,  -82,  -83, 
and  -87),  and  Model  MD-88  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AO), 
applicable  to  all  McDonnell  Douglas 
Model  DC-9-81,  -82,  -83,  and  -87 
series  airplanes  (MD-81,  -82,  -83,  and 
-87),  and  Model  MD-88  airplanes,  that 
currently  requires  visual  or  eddy  current 
inspections  to  detect  craclcs  of  the 
actuator  cylinder  support  brackets  of  the 
slat  drive  mechanism  assembly,  and 
replacement  of  any  cracked  brackets. 
This  amendment  continues  to  require 
repetitive  eddy  current  inspection,  adds 
an  inspection  requirement,  and  expands 
the  area  of  inspection.  This  amendment 
also  provides  terminating  action  for  the 
repetitive  inspections.  This  amendment 
is  prompted  by  reports  indicating  that 
additional  cracking  was  found  outside 
the  original  inspection  area.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  inadvertent  slat  retraction  in 
flight. 
DATES:  Effective  November  12,  1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
12,  1999. 

The  incorporation  by  reference  of 
McDonnell  Douglas  MD-80  Alert 
Service  Bulletin  A27-322,  dated  August 
22, 1991,  was  approved  previously  by 
the  Director  of  die  Federal  Register  as  of 
October  30, 1991  (56  FR  51645,  October 
15, 1991). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
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Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
California,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.. 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brent  Bandley,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120L,  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
California  90712-4137;  telephone  (562) 
627-5237;  fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  91-21-11, 
amendment  39-8058  (56  FR  51645, 
October  15,  1991),  which  is  applicable 
to  all  McDonnell  Douglas  Model  DC-9- 
81,  -82,  -83,  and  -87  Series  Airplanes 
{Kfl>-81,  -82,  -83,  and  -87),  and  Model 
MD-88  airplanes,  was  published  in  the 
Federal  Register  on  July  21, 1999  (64  FR 
39097).  The  action  proposed  to  continue 
to  require  eddy  ciurent  inspections  to 
detect  cracks  of  the  actuator  cylinder 
support  brackets  of  the  slat  drive 
medianism  assembly,  and  replacement 
of  any  cracked  brackets.  That  action  also 
proposed  to  add  an  inspection 
requirement,  and  expand  the  area  of 
inspection.  That  action  also  proposed  to 
provide  terminating  action  for  the 
repetitive  inspections. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Tne  commenter  supports  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  1,180 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
787  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

The  inspections  that  are  currently 
required  by  AD  91-2 1-1 1  take 
approximately  3  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figiures,  the  cost  impact  of  the 
currently  required  actions  on  U.S. 
operators  is  estimated  to  be  $141,660,  or 
$180  per  airplane,  per  inspection  cycle. 

The  one-time  visual  inspection  that  is 
required  by  this  AD  will  take 


approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the 
requirements  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $47,220,  or 
$60  per  airplane. 

The  inspections  of  the  expanded  area 
that  are  required  by  this  AD  will  take 
approximately  2  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figxires,  the  cost  impact  of  the 
requirements  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $94,440,  or 
$120  per  airplane,  per  inspection  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Should  an  operator  be  required  or 
elect  to  accomplish  the  terminating 
modification  that  is  provided  by  this  AD 
action,  it  will  take  between  130  and  162 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  will  cost  $22,574 
per  airplane.  Based  on  these  figures;  the 
cost  impact  of  the  optional  terminating 
modification,  is  estimated  to  be  between 
$30,374  and  $32,294  per  airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a  r 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  inl4  CFR  Part  39 

Air  transportation,  .'*-  ircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piu-suant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8058  (56  FR 
51645,  October  15. 1991),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-11349,  to  read  as 
follows: 

99-21-06    Mcdonnell  Douglas:  Amendment 
39-11349.  Docket  98-NM-267-AD. 
Supersedes  AD  91-21-11,  Amendment 
39-8058. 

Applicability:  All  Model  DC-9-81,  -82. 
-83,  and  -87  series  airplanes  (MD-81,  -82. 
-83,  and  -87);  and  Model  MD-88  airplanes; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (h)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  inadvertent  slat  retraction  in 
flight,  accomplish  the  following: 

Restatement  of  Certain  Requirements  of  AO 
91-21-11,  Amendment  39-8058 

(a)  Prior  to  the  accumulation  of  10,000  total 
landings  or  within  30  days  after  October  30, 
1991  (the  effective  date  of  AD  91-21-11). 
whichever  occurs  later,  perform  a  visual  or 
eddy  current  inspection  to  detect  cracks  of 
the  actuator  cylinder  support  brackets  of  the 
slat  drive  mechanism  assembly,  part  numbers 
5938886 — (any  configuration)  and  5938887— 
(any  configuration),  in  accordance  with  the 
instructions  in  McDonnell  Douglas  MD-80 
Alert  Service  Bulletin  A27-322.  dated 
August  22, 1991  (hereinafter  referred  to  as 
"A27-322"). 
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(b)  If  no  crack  is  found  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD.  repeat  the  inspection  at  the  following 
intervals: 

(1)  If  the  immediately  preceding  inspection 
was  accomplished  using  visual  means, 
conduct  the  next  inspection  within  1,000 
landings. 

(2)  If  the  immediately  preceding  inspection 
was  accomplished  using  eddy  current  means, 
conduct  the  next  inspection  within  3,000 
landings. 

(c)  If  any  crack  is  found  during  any 
inspection  required  by  paragraph  (a)  or  (b)  of 
this  AD,  prior  to  further  flight,  remove  and 
replace  the  slat  drive  mechanism  with  a  new 
part,  pari  numbers  5938887 — (any 
configuration)  and  5938886 — (any 
configuration),  in  accordance  with  A27-322. 

New  Requirements  of  This  AD 

Initial  and  Repetitive  Inspections 

(d)  Perform  visual  and/or  eddy  current 
inspections,  as  applicable,  to  detect  cracks  of 
the  actuator  cylinder  support  brackets  of  the 
slat  drive  mechanism  assembly,  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  MD80-27A322.  Revision  03, 
dated  August  4, 1998,  at  the  time  specified 
in  paragraph  (d)(1),  (d)(2),  or  (d)(3),  as 
applicable,  of  this  AD. 

(1)  For  airplanes  on  which  no  inspection 
has  been  performed  in  accordance  with  AD 
91-21-11:  Perform  both  visual  and  eddy 
current  inspections  prior  to  the  accumulation 
of  10,000  total  landings  or  within  30  days 
after  the  effective  date  of  this  AD,  whichever 
occurs  later. 

(2)  For  airplanes  on  which  the  immediately 
preceding  inspection  was  performed  using 
visual  means  in  accordance  with  AD  91-21- 
11,  accomplish  the  requirements  of 
paragraphs  (d)(2)(i)  and  (d)(2)(ii)  of  this  AD. 

(i)  Within  1,000  landings  after  the 
inunediately  preceding  visual  inspection, 
perform  a  visual  inspection;  and 

(ii)  Within  6  months  after  the  last  visual 
inspection  required  by  paragraph  (d)(2)(i)  of 
this  AD,  perform  an  eddy  current  inspection. 

(3)  For  airplanes  on  which  the  immediately 
preceding  inspection  was  performed  using 
eddy  current  means  in  accordance  with  AD 
91-21-11:  Perform  an  eddy  current 
inspection  within  3,000  landings  after  the 
last  eddy  current  inspection. 

(e)  If  no  crack  is  found  during  any 
inspection  required  by  paragraph  (d)  of  this 
AD,  repeat  the  eddy  current  inspection 
thereafter  at  intervals  not  to  exceed  3,000 
landings  until  the  actions  specified  in 
paragraph  (g)  of  this  AD  are  accomplished  for 
both  actuator  cylinder  support  brackets  of  the 
slat  drive  mechanism  assembly. 

Corrective/Terminating  Action 

(f)  If  any  cracking  is  found  during  any 
inspection  required  by  paragraph  (d)  or  (e)  of 
this  AD,  prior  to  further  flight,  modify  the 
actuator  cylinder  support  bracket  of  the  slat 
drive  mechanism  assembly  (Option  1  or  2  for 
Group  1  or  2  airplanes,  as  applicable)  in 
accordance  with  McDormell  Douglas  Service 
Bulletin  MD80-27-322,  Revision  02.  dated 
February  11. 1998.  as  specified  in  paragraph 
(f)(1)  or "(f)(2),  as  applicable,  of  this  AD. 

(1)  For  airplanes  identified  as  Group  1  in 
the  service  bulletin:  Accomplish  the  actions 


as  identified  in  the  service  bulletin  as  Group 

1  Option  1  or  Group  1  Option  2. 

(2)  For  airplanes  identified  as  Group  2  in 
the  service  bulletin:  Accomplish  the  actions 
as  identified  in  the  service  bulletin  as  Group 

2  Option  1  or  Group  2  Option  2. 

(g)  Accomplishment  of  the  modification  of 
the  actuator  cylinder  support  bracket 
specified  in  paragraph  (f)  of  this  AD 
constitutes  terminating  action  for  the 
repetitive  inspections  required  by  this  AD, 
provided  that  both  actuator  cylinder  support 
brackets  are  modified. 

Alternative  Methods  of  Compliance 

(h)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  AGO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
91-21-11,  amendment  39-8058,  are 
approved  as  alternative  methods  of 
compliance  for  this  AD. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

Special  Flight  Permits 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(j)  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  MD-80  Alert 
Service  Bulletin  A27-322,  dated  August  22, 
1991;  McDonnell  Douglas  Service  Bulletin 
MD80-27-322,  Revision  02.  dated  February 
11, 1998;  or  McDonnell  Douglas  Alert  Service 
Bulletin  MD80-27A322,  Revision  03,  dated 
August  4, 1998;  as  applicable. 

(1)  The  incorporation  by  reference  of 
McDonnell  Douglas  Alert  Service  Bulletin 
MD80-27A322,  Revision  03,  dated  August  4, 
1998;  and  McDonnell  Douglas  Service 
Bulletin  MD80-27-322,  Revision  02,  dated 
February  11, 1998,  is  approved  by  the 
Director  of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  GFR  part  51. 

(2)  The  incorporation  by  reference  of 
McDonnell  Douglas  MD-80  Alert  Service 
Bulletin  A27-322,  dated  August  22, 1991, 
was  approved  previously  by  the  Director  of 
the  Federal  Register  as  of  October  30, 1991 
(56  FR  51645,  October  15,  1991). 

(3)  Copies  may  be  obtained  from  Boeing 
Commercial  Aircraft  Group,  Long  Beach 
Division,  3855  Lakewood  Boulevard,  Long 
Beach,  California  90846,  Attention:  Technical 
Publications  Business  Administration,  Dept. 
C1-L51  (2-60).  Copies  may  be  inspected  at 
the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles  Aircraft 


Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(k)  This  amendment  becomes  effective  on 
November  12, 1999. 

Issued  in  Renton,  Washington,  on 
September  28, 1999. 

D.L.  Riggin, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  99-25764  Filed  10-6-99;  8:45  am] 

BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 
15  CFR  Part  774 

[Docket  No.  990920257-9257-01] 
RIN  0694-AB85 

Revisions  to  the  Commerce  Control 
Ust  (ECCNs  1C351, 1C991,  and 
2B351):  Medical  Products  Containing 
Biological  Toxins;  and  Toxic  Gas 
Monitoring  Systems  and  Dedicated 
Detectors 

agency:  Bureau  of  Export 
Administration,  Commerce. 
action:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
Commerce  Control  List  (CCL)  of  the 
Export  Administration  Regulations  to 
implement  an  October  1998  Australia 
Group  agreement  to  amend  controls  on 
toxic  gas  monitoring  systems  and 
dedicated  detectors.  This  final  rule  also 
amends  the  CCL  to  authorize,  without  a 
license,  exports  of  medical  products 
containing  controlled  biological  toxins 
(except  saxitoxin  and  ricin)  that  are 
developed,  packaged  and  sold  for 
medical  treatment.  This  rule  will  result 
in  a  decreased  licensing  burden  on  U.S. 
industry. 

EFFECTIVE  DATE:  This  rule  is  effective 
October  7, 1999.: 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Seevaratnam,  Director,  Chemical 

and  Biological  Controls  Division, 

Bureau  of  Export  Administration,  (202) 

501-7900. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Australia  Group  (AG),  a 
multilateral  forum  for  the  coordination 
of  export  controls  to  ciutail  the 
proliferation  of  chemical  and  biological 
weapons,  held  its  annual  consultations 
in  Paris,  October  9-15,  1998.  The  30  AG 
member  countries  agreed  to  maintain 
export  controls  on  a  list  of  chemicals, 
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biological  agents,  relevant  equipment 
and  technology  that  could  be  used  in 
the  production  of  chemical  or  biological 
weapons.  The  AG  reviews  items  on  its 
control  list  periodically  to  enhance  the 
effectiveness  and  achieve  greater 
harmonization  of  member  governments' 
national  controls. 

At  the  October  1998  Australia  Group 
consultations,  participants  agreed  to 
revise  the  control  list  entry  for  toxic  gas 
monitoring  systems  and  dedicated 
detectors  to  clarify  the  scope  of  controls. 
To  implement  this  agreement,  this  final 
rule  amends  the  Commerce  Control  List 
(CCL)  of  the  Export  Administration 
Regulations  (EAR)  by  revising  Export 
Control  Classification  Number  (ECCN) 
2B351.  Specifically,  the  phrase  "or 
organic  compounds  containing 
phosphorus,  sulphur,  fluorine  or 
chlorine"  is  deleted  from  the 
description  of  items  controlled,  and  a 
technical  note  is  added  to  clarify  that 
systems  capable  of  detecting 
compounds  containing  these  chemicals 
are  controlled.  The  Department  of 
Commerce  has  routinely  interpreted  this 
entry  to  include  systems  with  capabiUty 
to  detect  inorganic  compoimds.  The  AG 
discussions  confirmed  that  other  AG 
members  agreed  with  this 
interpretation. 

The  Department  of  Cpmmerce  also 
maintains  controls  on  exports  of 
biological  agents  that  coiild  be  used  in 
the  production  of  biological  weapons. 
These  materials  require  a  license  for 
export  and  reexport  to  all  destinations, 
except  Canada.  These  controls  are 
implemented  in  accordance  with  the 
export  control  provisions  of  the 
Australia  Group.  Medical  products  that 
contain  the  AG-controlled  biological 
toxins  that  are  prepackaged  in  units 
applicable  to  the  intended  medical 
treatment  pose  no  significant 
proliferation  concerns.  Therefore,  this 
final  rule  adds  to  ECCN  1C991  medical 
products  that  contain  biological  toxins 
controlled  under  ECCN  lC351.d,  except 
d.5  and  d.6  (ricin  and  saxitoxin),  when 
such  products  are  developed,  packaged 
and  sold  for  medical  treatment.  Such 
products  may  be  exported  and 
reexported  without  a  Ucense  to  all 
countries  except  countries  listed  in  CB 
Column  3  on  the  Commerce  Country 
Chart  (Supplement  No.  1  to  part  738  of 
the  EAR).  This  new  exemption  from 
licensing  requirements  does  not  apply  if 
the  biological  toxin  is  to  be  exported  in 
any  other  configuration,  including  bulk 
shipments,  or  for  any  other  end-uses. 

Although  the  Export  Administration 
Act  (EAA)  expired  on  August  20. 1994, 
the  President  invoked  the  International 
Emergency  Economic  Powers  Act  and 
continued  in  effect  the  EAR,  and,  to  the 


extent  permitted  by  law,  the  provisions 
of  the  EAA  in  Executive  Order  12924  of 
August  19. 1994,  extended  by 
Presidential  notice  of  August  10, 1999, 
64  FR  44101  (August  13,  1999). 

Rulemaking  Requirements 

1.  This  final  rule  has  been  determined 
to  be  not  significant  for  purposes  of  E.O. 
12866. 

2.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to  respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information,  subject 
to  the  requirements  of  the  Paperwork 

.Reduction  Act,  unless  that  collection  of 
information  displays  a  currently  valid 
Office  of  Management  and  Budget 
Control  Number.  This  rule  involves  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  This  collection  has 
been  approved  by  the  Office  of 
Management  and  Budget  imder  control 
numbers  0694-0088,  "Multi-Purpose 
Application,"  which  carries  a  burden 
hour  estimate  of  45  minutes  for  a 
manual  submission  and  40  minutes  for 
an  electronic  submission. 

3.  This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  E.O.  12612. 

4.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553}  requiring  notice  of  proposed 
rulemaking,  the  opportimity  for  pubUc 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  military  and 
foreign  affairs  function  of  the  United 
States  (Sec.  5  U.S.C.  553(a)(1)).  Further, 
no  other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  public  comment  be 
given  for  this  interim  final  rule.  Because 
a  notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  are  not 
required  to  be  given  for  this  rule  imder 
5  U.S.C.  or  by  any  other  law,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq. )  are 
not  applicable. 

List  of  Subjects  in  15  CFR  Part  774 

Exports,  foreign  trade. 

Accordingly,  15  CFR  Chapter  7, 
Subchapter  C,  is  amended  to  read  as 
follows: 

1.  The  authority  citation  for  15  CFR 
part  774  continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.:  10  U.S.C.  7420: 10  U.S.C. 
7430(e);  18  U.S.C.  2510  et  seq.:  22  U.S.C. 
287c,  22  U.S.C.  3201  et  seq..  22  U.S.C.  6004; 
30  U.S.C.  185(s).  185(u);  42  U.S.C.  2139a:  42 
U.S.C.  6212;  43  U.S.C.  1354:  46  U.S.C.  app. 
466c:  50  U.S.C.  app.  5;  E.0. 12924.  59  FR 


43437.  3  CFR.  1994  Comp.,  p.  917;  E.O. 
13026,  61  FR  58767.  3  CFR,  1996  Comp..  p. 
228;  Notice  of  August  10,  1999,  64  FR  44101 
(August  13.  1999). 

PART  774-{AMENDED] 

2.  Category  1,  Materials,  of  the 
Commerce  Control  List  is  amended  by 
revising  the  "List  of  Items  Controlled" 
in  ECCN  1C351  and  revising  ECCN 
1C991,  to  read  as  follows: 
1C3S1    Human  pathogens,  zoonoses, 

and  "toxins",  as  follows  (see  List  of 

Items  Controlled). 


List  of  Items  Controlled 

Unit:  S  value. 

Related  Controls:  All  vaccines  and 
"immunotoxins"  are  excluded  from  the 
scope  of  this  entry.  Certain  medical 
products  that  contain  biological  toxins 
controlled  under  paragraph  (d)  of  this 
entry,  with  the  exception  of  d.5  and  d.6, 
are  excluded  from  the  scope  of  this 
entry.  Vaccines,  "immunotoxins",  and 
certain  medical  products  excluded  from 
the  scope  of  this  entry  are  controlled 
under  ECCN  1C991. 

Related  Definition:  1.)  For  the 
purposes  of  this  entry  "immimotoxin" 
is  defined  as  an  antibody-toxin 
conjugate  intended  to  destroy  specific 
target  cells  (e.g.,  tumor  cells)  that  bear 
antigens  homologous  to  the  antibody.  2.) 
For  the  piuposes  of  this  entry  "subunit" 
is  defined  as  a  portion  of  the  "toxin". 

Items:  a.  Viruses,  as  follows: 

a.l.  Chikungunya  virus; 

a.  2.  Congo-Crimean  haemorrhagic  fever 

virus; 
a. 3.  Dengue  fever  virus; 
a.4.  Eastern  equine  encephalitis  virus: 
a.5.  Ebola  virus; 
a.6.  Hantaan  virus; 
a.7.  Japanese  encephalitis  virus; 
a. 8.  Jimin  virus; 
a.  9.  Lassa  fever  virus; 
a.  10.  Lymphocytic  choriomeningitis 

virus; 
a.ll.  Machupo  virus; 
a.l2.  Marburg  virus; 
a.l3.  Monkey  pox  virus; 
a.l4.  Rift  Valley  fever  virus; 
a.l5.  Tick-bome  encephalitis  virus 

(Russian  Spring-Summer 

encephalitis  virus); 
a.l6.  Variola  virus; 
a.l 7.  Venezuelan  equine  encephalitis 

virus; 
a.  18.  Western  equine  encephalitis  virus; 
a.  19.  White  pox;  or 
a.20.  Yellow  fever  virus. 

b.  Rickettsiae,  as  follows: 
b.l.  Bartonella  qtiintana  (Rochalimea 

quintana,  Rickettsia  quintana); 
b.2.  Coxiella  burnetii; 
b.3.  Rickettsia  prowasecki;  or 
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b.4.  Rickettsia  rickettsii. 

c.  Bacteria,  as  follows: 
c.l.  Bacillus  anthracis; 
C.2.  Brucella  abortus; 
C.3.  Brucella  melitensis; 
C.4.  Brucella  suis; 

C.5.  Burkholderia  mallei  (Pseudomonas 

mallei); 
C.6.  Burkholderia  pseudomallei 

(Pseudomonas  pseudomallei); 
C.7.  Chlamydia  psittaci; 
C.8.  Clostridium  botulinum; 
C.9.  Francisella  tularensis; 
c.lO.  Salmonella  typhi; 
c.ll.  Shigella  dysenteriae; 
C.12.  Vibrio  cholerae;  or 
C.13.  Yersinia  pestis. 

d.  "Toxins",  as  follows:  and  subimits 
thereof: 

d.l.  Botulinum  toxins; 

d.2.  Clostridium  perfringens  toxins; 

d.3.  Conotoxin; 

d.4.  Kficrocystin  (cyanginosin); 

d.5.  Ricin; 

d.6.  Saxitoxin; 

d.7.  Shiga  toxin; 

d.8.  Staphylococcus  aureus  toxins; 

d.9.  Tetrodotoxin; 

d.lO.  Verotoxin;  or 

d.ll.  Aflatoxins. 

1C991    Vaccines,  inunimotoxins  and 

medical  products,  as  fbllfmrs  (see 

List  of  Items  controlled). 

License  Requirements 
Reason  for  Control:  CB,  AT. 


Control(s) 

Country  chart 

CB  applies  to 

1C991.C. 
AT  applies  to  entire 

entry. 

CB  Column  3. 
AT  Column  1. 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
CIV:  N/A 

List  of  Items  Controlled  . 

Unit:  $  value. 

Related  Controls:  N/A. 

Related  Definitions:  For  the  purpose 
of  this  entry  "immimotoxin"  is  defined 
as  an  antibody-toxin  conjugate  intended 
to  destroy  specific  target  cells  (e.g., 
tumor  cells)  that  bear  antigens 
homologous  to  the  antibody.  For  the 
purpose  of  this  entry,  "medical 
products"  are  prepackaged  in  units 
applicable  to  the  intended  medical 
treatment,  and  do  not  include  biological 
toxins  in  any  other  configuration, 
including  bulk  shipments,  or  for  any 
other  end-uses.  Such  toxins  are 
controlled  by  ECCN  1C351. 

Items:  a.  Vaccines  containing  items 
controlled  by  ECCNs  1C351, 1C352, 
1C353  and  1C354; 


b.  Immimotoxins;  and 

c.  Medical  products  containing 
biological  toxins  controlled  by  ECCN 
lC351.d,  except  d.5  and  d.6. 

3.  Category  2,  Materials  Processing,  of 
the  Commerce  Control  List  is  amended 
by  revising  the  "List  of  Items 
Controlled"  in  ECCN  2B351  to  read  as 
follows: 

2B351    Toxic  gas  monitoring  systems 
and  dedicated  detectors  therefor. 


List  of  Items  Controlled 

Unit:  Equipment  in  number. 

Related  Controls:  N/A. 

Related  Definitions:  N/A. 

Items:  a.  Designed  for  continuous 
operation  and  usable  for  the  detection  of 
chemical  warfare  agents  or  chemicals 
controlled  by  1C350  at  concentrations  of 
less  than  0.3mg/m  ^  (see  technical  note 
below);  or 

h.  Designed  for  the  detection  of 
cholinesterase-inhibiting  activity. 

Technical  Note:  Toxic  Gas  Monitoring 
Systems,  controlled  under  2B351.a.,  include 
those  with  detection  capability  for  chemicals 
containing  phosphorus,  sulfur,  fluorine  or 
chlorine,  other  than  those  specified  in  1C3S0. 

Dated:  September  30, 1999. 

Iain  S.  Baird, 

Deputy  Assistant  Secretary  for  Export 
Administration. 

(FR  Doc.  99-26215  Filed  10-6-99;  8:45  am) 

BUJJNQ  CODE  3S10-33-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  2, 157, 284,  380,  and  385 

[Docket  No.  RM98-9-0O1 ;  Order  No.  603- 
Al 

Revision  Of  Existing  Regulations 
Under  the  Natural  Gas  Act 

Issued  September  29, 1999. 

agency:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Final  rule;  order  on  rehearing. 

SUMMARY:  On  rehearing,  the  Federal 
Energy  Regulation  Commission 
reaffirms  its  basic  determinations  in 
Order  No.  603  and  modifies  and 
clarifies  certain  aspects  of  the  Final  Riile 
based  on  the  requests  for  rehearing. 
Order  No.  603  updated  the 
Commission's  regulations  governing  the 
filing  of  applications  for  the 
construction  and  operation  of  facilities 
to  provide  service  or  to  abandon 
facilities  or  service  under  section  7  of 
the  Natural  Gas  Act.  The  changes  were 


necessary  to  conform  the  Commission's 
regulations  to  the  Commission's  current 
policies. 

DATES:  The  revision  to  the  regulations  in 
this  order  on  rehearing  become  effective 
November  8, 1999. 

ADDRESSES:  Federal  Energy  Regulatory 
Commission  888  First  Street,  N.E. 
Washington  DC,  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  J.  McGehee,  Office  of  Pipeline 
Regulation,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington.  D.C.  20426,  (202)  208- 
2257 

Carolyn  Van  Der  Jagt,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission  888  First 
Street,  N.E..  Washington,  DC  20426 
(202)208-2246. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  docimient  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  the  Public  Reference  Room  at  888 
First  Street,  NE.,  Room  2 A,  Washington, 
DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS)  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission  from  November  14, 1994, 
to  the  present.  CEPS  can  be  accessed  via 
Internet  through  FERC's  Home  Page 
(http://www.ferc.fed.us)  using  the  CIPS 
Link  or  the  Energy  Information  Online 
icon.  Documents  will  be  available  on 
OPS  in  ASCn  and  WordPerfect  8.0. 
User  assistance  is  available  at  202-208- 
2474  or  by  E-mail  to 
dps.mastei^erc.fed.us. 

This  document  is  also  available 
through  the  Commission's  Records  and 
Information  Management  System 
(RIMS),  an  electronic  storage  and 
retrieval  system  of  documents  submitted 
to  and  issued  by  the  Commission  after 
November  16, 1981.  Documents  from 
November  1995  to  the  present  can  be 
viewed  and  printed.  R^S  is  available 
in  the  Public  Reference  Room  or 
remotely  via  Internet  through  FERC's 
Home  Page  using  the  RIMS  link  or  the 
Energy  Information  Online  icon.  User 
assistance  is  available  at  202-208-2222, 
or  by  E-mail  to  rimsmaster@ferc.fed.us. 

Finally,  the  complete  text  on  diskette 
in  WordPerfect  format  may  be 
piurhased  from  the  Commission's  copy 
contractor,  RVJ  International,  Inc.  RVJ 
International,  Inc.  is  located  in  the 
Public  Reference  Room  at  888  First 
Street,  NE,  Washington,  DC  20426. 
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I.  Introduction 

In  this  order  the  Federal  Energy 
Regulatory  Commission  (Commission)  is 
modifying  and  clarifying  certain  aspects 
of  the  Final  Rule  issued  in  Order  No. 
603.1  Specifically,  this  order  (1)  clarifies 
certain  aspects  of  section  2.55, 
including  the  30-day  notification 
requirement,  the  construction  area 
requirements,  and  the  phrase  "designed 
delivery  capacity"  as  it  pertains  to  a 
storage  reservoir;  (2)  clarifies  how  a 
pipeline  should  apply  the  construction 
area  guidelines  in  Appendix  A  to  Part 
2;  (3)  explains  the  modifications  to  the 
existing  electronic  filing  requirements 
in  section  157.6;  (4)  clarifies  that  under 
section  157.8  the  Director  of  the  Ofiice 
of  Pipeline  Regulation  (OPR)  may  reject 
an  application  subsequent  to  noticing  it 
if  the  applicant  fails  to  provide 
necessary  information;  (5)  clarifies 
certain  aspects  of  section  157.10  that 
requires  that  the  pipeline  make 
available  copies  of  its  application  and 
voluminous  or  difficult  to  reproduce 
material  at  various  locations  along  the 
proposed  pipeline  route;  (6)  explains 
aspects  of  section  157.202(b),  including 
the  application  of  the  terms  "closest 
available  size"  and  "sound  engineering 
reasons,"  and  clarifies  what  minor 
changes  to  storage  operations  would 
encompass;  (7)  changes  the  definition  of 
"interconnecting  point"  in  section 
157.202(b)(2)(ii)  to  include  the  related 
pipeline  segment;  (8)  explains  the 
implications  of  the  dismissal  of  protests 
under  section  157.205(g);  (9)  explains 
the  compressor  station  noise 
requirements  in  section  157.206(b)(5); 
(10)  removes  the  phrase  "due  to 
construction  delays"  fi-om  section 
157.206(c);  (11)  explains  certain 
environmental  requirements  in  section 
157.208(c)(9);  (12)  clarifies  the 
applicability  of  the  prior  notice 
procedines  to  increases  to  the  Maximum 
Allowable  Operating  Pressures;  (13) 
denies  requests  that  the  Commission 
review  its  bypass  and  contract  demand 
(CD)  reduction  policies  in  this 
proceeding;  (14)  clarifies  the  automatic 
and  prior  notice  abandonment 
authorization  in  section  157.216;  (15) 
clarifies  the  application  of  certain 
requirements  under  the  National 
Historic  Preservation  Act  of  1966  in 
Appendix  II  to  Subpart  F  and  section 
380.14;  (16)  explains  the  requirements 
concerning  nonjurisdictional  facilities 
in  section  380.12(c)(2);  (17)  clarifies  the 
requirements  concerning  the  cultmal 


resource  reports  required  in  section 
380.12(f)(2);  (18)  modifies  the  minimum 
filing  requirements  in  section 
380.12(k)(4)  for  information  concerning 
compressor  facilities;  (19)  clarifies  the 
minimum  filing  requirements  applying 
to  the  Coastal  Zone  Management  Act  in 
Appendix  A  to  Part  380,  Resource 
Report  8;  and  (20)  explains  the  siting 
and  maintenance  requirements  in 
section  380.15. 

n.  Background 

On  April  29, 1999,  the  Commission 
issued  a  Final  Rule  in  Order  No.  603 
amending  its  regulations  governing  the 
filing  of  applications  for  certificates  of 
public  convenience  and  necessity 
authorizing  the  construction  and 
operation  of  facilities  to  provide  service 
or  to  abandon  facilities  or  service  imder 
section  7  of  the  Natinal  Gas  Act  (NGA),- 
and  amending  the  blanket  certificate 
regulations  under  Subpart  F  of  Part  157. 
The  Final  Rule:  (1)  Conformed  the 
existing  regulations  with  current 
practices  and  policies;  (2)  eliminated 
ambiguities  and  obsolete  language;  (3) 
made  the  regulations  more  germane  and 
less  ciunbersome;  and  (4)  reduced  the 
existing  reporting  burden  by  a  total  of 
8,284  hours.  Additionally,  the  Final 
Rule  consolidated  and  clarified  the 
Commission's  current  practices 
concerning  the  filing  and  reporting 
requirements  associated  with  its 
environmental  review  of  pipeline 
construction  projects  imder  the  National 
Environmental  Policy  Act  of  1969.' 

The  Conunission  received  rehearing/ 
clarification  requests  from  10  parties 
including  the  American  Public  Gas 
Association  (APGA),  CNG  Transmission 
Corporation  (CNG),  Columbia  Gas 
Transmission  Corporation  and 
Columbia  Gulf  Transmission  Company 
(Columbia),  El  Paso  Energy  Corporation 
(El  Paso),  Enron  Interstate  Pipelines 
(Enron),  Great  Lakes  Gas  Transmission 
(Great  Lakes),  Indicated  Shippers, 
Interstate  Natural  Gas  Association  of 
America  (INGAA),  Process  Gas 
Consumers  Group,  the  American  Iron 
and  Steel  Institute,  and  the  Georgia 
Industrial  Group  (Process  Gas),  and 
Waiiston  Gas  Interstate  Pipeline 
Company  (Williston  Basin). 

Indicated  Shippers  filed  a  motion  to 
file  an  answer  and  an  answer  to  requests 
for  rehearing.  While  our  rules  do  not 
permit  answers  to  rehearing  requests,-* 
we  may,  for  good  cause,  waive  a  rule.^ 
We  find  good  cause  to  do  so  in  this 
instance.  To  achieve  a  complete  and 


'  Revisions  of  Existing  Regulations  Under  Part 
157  and  Related  Sections  of  the  Commission's 
Regulations  Under  the  Natural  Gas  Act,  Order  No. 
603.  64  FR  26571  (May  14,  1999),  FERC  Stats,  and 
Regs.  1  31,073  (Apr.  29, 1999). 


2 15  use  717b. 
'M2USC4321-4370a. 
••See  18  CFR  385.213(a)(2). 
M8CFR  385.101(e). 


accurate  record,  we  will  accept 
Indicated  Shippers'  answer. 

m.  Discussion 

A.  Section  2.55(a) — Auxiliary  Facilities 
Constructed  With  Newly  Proposed 
Jurisdictional  Facilities 

Under  section  2.55  of  the  regulations, 
the  Commission  exempts  auxiliary 
facilities,  such  as  valves,  drips,  yard  and 
station  piping,  and  cathodic  protection 
equipment,  from  NGA  section  7(c) 
authority.  Traditionally,  section  2.55 
limited  the  installation  of  auxiliary 
facilities  to  facilities  installed  on  an 
existing  transmission  system.  In  the 
Final  Rule,  the  Commission  stated  that 
it  would  include  in  the  exemption 
auxiliary  facilities  constructed  in 
conjiuiction  with  new  transmission 
fecilities.  However,  for  auxiliary 
facilities  on  newly  authorized 
transmission  facilities  not  yet  in  service, 
the  Final  Rule  stated  that  the 
Commission  would  require  that  the 
pipeline  notify  it  30  days  prior  to 
installing  the  auxiliary  facilities. 

Comments.  On  rehearing,  El  Paso  and 
INGAA  request  that  the  Commission 
clarify  that  the  30-day  advance  notice 
requirement  is  satisfied  if  the  auxiliary 
facilities  are  identified  in  a  pipeline's 
certificate  or  prior  notice  application.  El 
Paso  states  that  the  pipeline  should  not 
be  required  to  make  a  separate  filing  to 
identify  such  auxiliary  ^cilities. 

El  Paso  and  INGAA  also  request  that 
the  Commission  clarify  that  the  30-day 
advance  notification  requirement  does 
not  apply  when  such  facilities  are  being 
constructed  on,  or  at  the  same  time,  as 
facilities  which  are  being  constructed 
automatically  under  the  Subpart  F 
blanket  construction  certificate.  They 
contend  that  such  notification  would 
essentially  nullify  the  automatic 
authorization  provision  and  delay 
construction  of  such  facilities.* 

Columbia  questions  what  follows 
once  the  pipeline  notifies  the 
Commission  of  the  impending  section 
2.55(a)  construction.  It  contends  that  if 
the  Commission  intends  to  conduct  a 
substantive  review  of  the  facilities,  it 
should  have  the  necessary  resources  to 
conduct  any  inquiry  in  a  timely  manner. 

Commission  Response.  The 
Commission  intends  to  review  the 
filings  imder  section  2.55(a)(2)  for 
compliance  with  the  Commission's 
environmental  regulations.  The 
Commission  intended  that  the  30-day 
notification  requirement  in  section 
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2.55(a)(2)(ii)  apply  to  case-specific 
projects  which  include  an 
Environmental  Report  as  specified  in 
section  380.12  of  the  Commission's 
regulations  or  to  prior  notice  projects 
imder  section  157.208.  It  does  not  apply 
to  projects  constructed  under  the  Part 
157  automatic  authorization  procedures. 
To  clarify  this  in  the  regulations,  we 
will  add  the  phrase  "except  those 
authorized  under  the  automatic 
authorization  procedures  of  Subpart  F  of 
Part  157  of  this  chapter"  to  section 
2.55(a)(2)(ii). 

We  will  also  clarify  that  the  30-day 
notification  requirement  does  not  apply 
if  the  auxiliary  facilities  are  identified  in 
the  certificate  application.  We  believe 
that  the  use  of  the  word  "or"  between 
paragraphs  (ii)  and  (iii]  of  paragraph 
2.55(a)(2]  precludes  the  application  of 
both  to  a  given  project  and  its  related 
auxiliary  facilities.  However,  we  will 
also  modify  the  introductory  paragraph 
to  paragraph  2.55(a)(2)  to  read,  "[ojne  of 
the  following  requirements  will  apply  to 
any  specified  auxiliary  installation." 

B.  Section  2.55(b)— Construction  Area 
for  Replacement  Facilities  in  Existing 
Right-of-Way 

1.  Existing,  Unrelated  Rights-of-Way 

In  the  Final  Rule,  the  Commission 
codified  its  current  policy  that  limits  the 
construction  area  for  replacement 
facilities  to  the  temporary  work  space 
used  to  construct  the  original  facilities. 

Comments.  On  rehearing.  Great  Lakes 
contends  that  the  Commission  did  not 
respond  to  its  comments  requesting 
authority  to  use  its  entire  existing  right- 
of-way,  including  Commission- 
approved  rights-of-way  unrelated  to  the 
construction  of  facilities  being  replaced. 
It  claims  that  any  existing  right-of-way 
that  has  already  been  disturbed  for 
pipeline  construction,  has  been 
reviewed  for  archaeological  concerns, 
and  for  which  the  pipeline  has  obtained 
appropria«e  land  rights  should  be 
available  for  use.  Great  Lakes  notes  that 
the  pipeline  would  be  required  to  obtain 
updated  clearances  for  cultural 
resources  and  threatened  or  endangered 
species  prior  to  using  such  replacement 
construction  areas.  It  asserts  that  the 
Commission's  concerns  regarding 
environmental  assessments  are  not 
present  when  the  pipeline  uses  an 
existing  right-of-way.  It  requests  that  the 
Commission  explain  why  use  of 
unrelated,  existing  right-of-way  is  not 
appropriate  when  use  of  the  existing 
right-of-way  approved  for  the  facilities 
being  replaced  is  less  safe, 
environmentally  disadvantaged,  or 
impractical. 


Commission  Response.  The  types  of 
construction  activities  being  conducted 
under  section  2.55  are  replacements  that 
should  only  involve  basic  maintenance 
or  repair  to  relatively  minor  facilities 
where  the  Commission  has  determined 
that  ho  significant  impact  to  the 
environment  will  occiu-.  The 
Commission  believes  thatthe  existing 
right-of-way  that  was  used  to  construct 
the  original  facilities  should  be 
sufficient  for  these  types  of  activities. 
Pipelines  may  use  their  blanket 
certificate  authority  to  perform  projects 
involving  more  extensive  work  that 
would  need  additional  workspace, 
including  theuse  of  other  unrelated 
rights-of-way.  This  would  allow  for  the 
required  additional  environmental 
scrutiny.  Therefore,  those  projects 
should  be  done  under  the  pipeline's 
blanket  certificate. 

As  Great  Lakes  points  out,  there  may 
be  a  need  for  updated  clearances.  The 
Commission  believes  that  use  of  the 
blanket  process  is  more  appropriate  in 
these  situations  since  the  replacement 
regulations  do  not  contain  any  such 
requirement.  Accordingly,  Great  Lakes' 
request  that  the  Commission  allow  the 
use  of  any  existing  rights-of-way  for 
activities  conducted  under  section  2.55 
is  denied. 

2.  Equivalent  Designed  Delivery 
Capacity 

The  Final  Rule  clarified  that  the 
phrase  "equivalent  designed  delivery 
capacity"  used  in  the  context  of 
replacement  storage  wells  refers  to  both 
the  daily  deliverability  and  seasonal 
cyclic  capacity. 

Comments.  CNG  seeks  further 
clarification  that  "designed  delivery 
capacity"  refers  to  the  capacity  of  the 
entire  storage  pool,  not  that  of  each 
individual  well.  CNG  states  that 
operators  manage  the  pool  on  the  basis 
of  overall  deliverability  and  that  it  is  the 
deliverability  of  the  entire  storage  pool 
that  is  certificated,  not  each  individual 
well  in  the  pool.  According  to  CNG,  the 
deliverability  from  individual  wells  will 
fluctuate  over  time,  and  increasing  the 
deliverability  of  an  individual  well  will 
not  increase  the  certificated  capacity  of 
the  entire  storage  pool. 

Commission  Response.  We  agree  with 
CNG  that  it  is  the  deliverability  and 
capacity  of  a  storage  reservoir  that  is 
certificated,  not  the  capability  of 
individual  wells.  We  recognize  that  the 
deliverability  of  an  individual 
replacement  well  may  difier  fitim  the 
original  well  being  replaced.  However, 
as  long  as  the  replacement  well  does  not 
alter  the  imderlying  parameters  of  the 
storage  field,  i.e.,  the  certificated 
capacity,  deliverability,  or  storage 


boundary,  and  functions  in  a  manner 
similar  to  the  well  it  replaced,  we  will 
view  such  a  replacement  well  as  having 
a  substantially  equivalent  designed 
delivery  capacity  as  the  facility  it 
replaced. 

C.  Appendix  A  to  Part  2 — Guidance  for 
Determining  the  Acceptable 
Construction  Area  for  Replacements 

In  the  Final  Rule,  the  Commission 
codified  its  current  policy  that  requires 
that  replacement  facilities  must  be 
placed  in  the  existing  right-of-way. 
Appendix  A  to  Part  2  delineates 
guidehnes  for  the  pipeline  to  use  to 
determine  the  acceptable  construction 
area  for  replacement  facilities.  Subpart 
(b)  of  the  Appendix  requires  that  the 
temporary  right-of-way  (working  side) 
be  on  the  same  side  as  the  original 
construction  work  area. 

Comments.  Williston  Basin  requests 
that  the  Commission  clarify  how 
subpart  (b)  applies  when  there  is  no 
documentation  as  to  which- side  was 
used  in  constructing  the  original 
pipeline.  It  contends  that  it  may  not 
always  be  possible  for  the  pipeline  to 
tell  by  visual  inspection  which  side  was 
the  original  working  side.  Williston 
Basin  suggests  that  it  would  be 
appropriate  for  the  Commission  to  state 
that,  when  the  original  working  side  is 
unknown,  the  pipeline  should  make  the 
working  side  of  any  replacement 
activity  the  side  that  will  have  the 
lowest  impact  on  the  environment. 

Commission  Response.  The  purpose 
of  Appendix  A  is  to  provide  guidance 
for  determining  the  appropriate 
workspace  for  replacement  facilities 
constructed  under  section  2.55  when 
the  original  dociunentation  is  not 
available.  In  Appendix  A,  the 
Commission  is  attempting  to  maximize 
the  probability  that  the  pipeline 
construction  footprint  of  the 
replacement  activities  will  coincide 
.with  the  footprint  of  the  original 
construction  and  that  the  nature  of  the 
environmental  impact  will  be  the  same. 

As  stated,  the  guidelines  in  paragraph 
(a)  are  to  be  used  in  the  absence  of 
contradictory  physical  evidence.  Any 
reasonable  physical  evidence  pointing 
to  the  likely  location  of  the  working  side 
during  the  initial  construction  can  be 
used  to  estimate  the  size  and  location  of 
the  original  work  space.  For  example,  if 
the  line  to  be  replaced  is  a  loop  adjacent 
(within  about  25  feet)  to  another  line,  it 
may  be  assumed  that  the  working  side 
was  on  the  opposite  side  of  the  line  to 
be  replaced.  If  there  are  trees  or 
structiires  close  to  one  side  of  the 
pipeline  to  be  replaced,  and  they 
predate  the  pipeline,  then  it  is  imlikgly 
that  side  was  die  working  side. 
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However,  we  note  that  when  visual 
inspection  fails,  i.e.,  if  there  are  no 
reasonable  hints  to  the  location  of  the 
working  side,  the  facilities  cannot  be 
constructed  under  section  2.55.  They 
must  be  constructed  under  the  Subpart 
F  of  Part  157  blanket  program  to  ensure 
protection  of  the  resovu-ces.  The  Part  157 
regulations  include  criteria  for 
minimizing  environmental  impacts 
without  relying  on  the  company's  guess 
as  to  where  the  facilities  should  be 
constructed  to  have  the  lowest  impact 
on  the  environment. 

D.  Section  157. S — Applications;  General 
Requirements 

1.  Electronic  Filing  Requirements 

The  Final  Rule  modified  the  existing 
electronic  filing  requirements  for 
certificate  applications. 

Comments.  On  rehearing,  Enron  states 
that  section  157.6(a)(2)  has  been  revised 
to  require  that  all  applications  and 
exhibits  are  to  be  "submitted  in 
electronic  format  as  prescribed  by  the 
Conunission."  Enron  is  imsure  as  to 
whether  the  Conunission  is  proposing 
substantive  changes  to  the  ciurent 
electronic  reporting  requirement  or  is 
placing  a  general  reference  to  electronic 
formats  in  the  regulations  in 
anticipation  of  new  or  modified 
electronic  formats  that  may  be  a  result 
of  the  proceeding  in  Docket  No.  PL98- 
1-000.^  Enron  seeks  clarification  that 
the  Commission  is  not  imposing  new 
electronic  filing  requirements  as  part  of 
the  Final  Rule.  INGAA  raises  similar 
concerns. 

Commission  Response.  The  Final  Rule 
does  not  impose  any  new  electronic 
filing  requirements.  The  dociunents 
listed  in  section  157.6(a)(2)  simply 
delineated  the  specific  dociunents  that 
previously  were  included  in  the  all 
encompassing  phrase:  "[a]pplications, 
amendments  thereto,  and  all  exhibits 
and  other  submissions  required  *  *  * 
under  this  subpart"  in  section 
157.6(a)(1). 

.  Additionally,  on  November  30, 1998, 
a  Notice  to  Provide  Additional 
Guidance  about  the  Revised  Electronic 
Filing  Requirements  for  Certificate 
Applications  was  issued  that  explained 
the  specific  electronic  format 
requirements  and  reduced  the  electronic 
filing  requirements.''  These  reduced 
electronic  filing  requirements  will  be  in 
effect  pending  the  outcome  of  the 
proceeding  in  Docket  No.  PL98-1-000. 


2.  Pricing  Policy  Statement 

In  the  Final  Rule  in  section  157.6 
(b)(8)  the  Commission  codified  certain 
filing  requirements  in  accordance  with 
the  Pricing  Policy  Statement  For  New 
and  Existing  Facilities  Constructed  By 
Interstate  Natural  Gas  Pipeline.^  On 
September  15, 1999,  the  Commission 
issued  a  new  statement  of  policy  to 
provide  the  industry  with  guidance  as  to 
how  the  Commission  will  evaluate 
proposals  for  certificating  new 
construction.^  On  rehearing,  we  will 
make  conforming  modifications  to 
section  157.6(b)(8)  to  reflect  the  new 
policy  statement. 

E.  Section  157.8 — Acceptance  for  Filing 
or  Rejection  of  Applications 

In  the  Final  Rule,  the  Commission 
revised  section  157.8  to  provide  that  the 
Director  of  OPR  may  reject  an 
application  within  ten  days  of  filing  if 
the  application  "patently  fails  to  comply 
with  applicable  statutory  requirements 
or  with  applicable  Commission  rules, 
regulations,  and  orders."  The  ten  day 
time  frame  is  intended  to  provide  the 
Director  the  opportunity  to  make  an 
initial  finding  that  the  application 
contains  the  minimum  injformation 
necessary  for  providing  public  notice  of 
the  application  and  to  begin  preliminary 
processing.  As  stated  in  the  Final  Rule, 
the  Commission  recognizes  that  not  all 
information,  for  example,  certain 
environmental  data,  may  be  available  at 
the  time  of  filing.  However,  we  note  that 
once  the  application  has  been  noticed, 
the  applicants  are  required  to  file  any 
and  all  information  necessary  to 
complete  their  application.  We  wish  to 
clarify  that  this  section  does  not  limit 
the  Director's  ability  to  subsequently 
reject  the  application  after  it  has  been 
noticed  if  the  applicant  fails  to  provide 
any  information  needed  to  fully  process 
that  application.  Therefore,  we  will 
modify  section  157.8  to  state  that  the 
Director  may  also  reject  an  application 
after  it  has  been  noticed  if  it  does  not 
conform  to  the  requirements  of  Part  157. 

F.  Section  157.10 — Interventions  and 
Protests 

1 .  Availability  of  Application 

Section  157.10  of  the  Final  Rule 
requires  that  complete  copies  of  the 
application  must  be  available  in  each 
county  in  the  project  area  within  three 
days  of  the  filing  of  the  application. 

Comments.  CNG  contends  that  the 
application  should  not  be  made 
available  imtil  three  business  days  from 
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the  time  the  application  is  issued  a 
docket  number  and  after  a  Commission 
notice  is  issued.  According  to  CNG,  if 
the  Conunission  were  to  reject  the 
application  later  than  three  days  after  it 
were  filed,  the  entire  project  would 
already  be  in  the  public  domain,  even 
though  no  project  was  then  on  file  with 
the  Commission.  CNG  argues  that  the 
pipeline  should  not  be  subjected  to  this 
risk  of  disclosure.  Further,  it  could 
cause  substantial  confusion  and 
complication  to  have  a  copy  of  an 
application  available  to  the  public 
before  a  docket  number  has  been 
assigned  and  the  application  has  been 
accepted  by  the  Commission.  CNG 
contends  that  if  the  application  were 
rejected  or  modified  to  respond  to 
Commission  comments,  there  could  be 
multiple  versions  of  a  project  in 
circulation.  In  that  event,  CNG  states 
that  the  benefit  of  providing  a  copy  to 
the  public  early  to  give  time  for  a  more 
thorough  review  would  be  outweighed 
by  the  burden  of  reviewing  a  later, 
conflicting  document. 

Commission  Response.  We  will 
modify  Section  157.10  to  require  that 
pipelines  have  complete  copies  of  their 
applications  available  within  three 
business  days  of  the  date  a  filing  is 
issued  a  docket  number.  We  will  not, 
however,  extend  the  time  the 
application  needs  to  be  made  available 
to  after  the  application  is  noticed.  The 
Final  Rule  put  pipelines  on  notice  that 
they  must  file  substantially  complete 
applications  or  face  the  risk  of  rejection. 
It  is  incumbent  upon  the  pipeline  to 
ensure  that  each  application  is  complete 
and  ready  to  be  noticed  when  it  is  filed 
to  avoid  the  potential  for  rejection,  the 
risk  of  disclosiu«,  and  the  possibility  of 
multiple  versions. 

Fi  Jther,  we  note  that  in  the  Final  Rule 
in  Docket  No.  RM98-1 7-000,  the 
Commission  is  requiring  that  pipelines 
notify  all  affected  landowners  within 
three  business  days  of  receiving  the 
docket  number  for  a  filed  application. 
The  Commission  believes  that  the 
application  should  be  available  for  those 
landowners  to  review  when  they  receive 
the  notice  that  the  application  has  been 
filed. 

2.  Voluminous/Difficult  To  Reproduce 
Material 

In  section  157.10,  the  Final  Rule  also 
provides  that  pipelines  do  not  have  to 
serve  voluminous  or  difficult  to 
reproduce  material,  such  as  copies  of 
environmental  information,  on  all 
parties  in  the  proceeding.  However,  the 
Final  Rule  does  require  that  the 
pipelines  have  copies  of  the  material 
available  for  inspection  in  each  coimty 
in  the  project  area  within  three  business 


54526  Federal  Register /Vol.  64,  No.  194  /  Thiirsday,  October  7,  1999 /Rules  and  Regulations 


days  of  filing  the  material  with  the 
Commission.  It  also  requires  that  the 
pipelines  make  copies  of  the  material 
available  to  any  party  that  requests  it 
within  five  business  days  of  receiving  a 
reouest  for  the  material. 

Comments.  Enron  and  INGAA  seek 
rehearing  of  the  requirement  to  serve 
complete  copies  of  applications, 
including  voluminous  or  difficult-to- 
reproduce  materials,  on  individual 
parties  that  request  the  information. 
Enron  contends  that  the  requirement  to 
establish  public  reference  sites  to 
provide  access  to  complete  copies  of 
applications  is  not  an  insignificant 
effort.  According  to  Enron,  this  effort  is 
worthwhile  only  to  the  extent  that  it 
offsets  the  requirement  to  produce 
voluminous  or  difficult-to-reproduce 
materials.  However,  Enron  questions  the 
cost/benefit  of  this  effort  if  parties  may 
nevertheless  request  individual  copies. 
Enron  requests  that  pipelines  only  be 
required  to  serve  a  copy  of  the 
application,  excluding  voluminous  or 
difficult-to-reproduce  materials.  Enron 
suggests  that  pipelines  make  the 
voluminous  or  difficult-to-reproduce 
materials  available  on  an  Internet  web 
site  rather  than  be  required  to  produce 
hard  copies  of  such  material.  Enron 
states  that  such  materials  will  also  be 
available  at  the  designated  public 
locations.  INGAA  agrees. 

Great  Lakes  also  seeks  clarification 
concerning  the  meaning  of  the 
requirement  to  make  electronic  copies 
available  in  each  coimty.  It  requests  that 
the  Commission  accept  placement  of  the 
complete  application  on  the  pipeline's 
Internet  website  as  complying  with  the 
requirement  to  keep  electronic  copies  in 
each  coimty. 

Additionally.  Great  Lakes  is 
concerned  with  the  Commission's 
requirement  that  voluminous  materials 
be  made  available  in  each  coimty  in  the 
project  area.  Great  Lakes  contends  that 
libraries  and  public  buildings  may  not 
be  available  in  every  county,  may  not 
have  evening  and  weekend  hours,  and 
that  such  places  may  not  consent  to  or 
be  able  to  accommodate  the  public  in 
this  way.  Great  Lakes  seeks  clarification 
as  to  whether  any  non-public  buildings 
are  acceptable  as  a  central  location.  It 
also  seeks  rehearing  and  a 
determination  that  flexible  hours  of 
operation  are  not  a  requirement  but  a 
goal,  because  one  alternative,  the 
County  Clerk's  office,  would  not  offer 
evening  and  weekend  hours. 

Commission  Response.  Upon 
reconsideration,  we  will  modify  section 
157.10  and  not  require  that  the 
applicant  serve  a  copy  of  the  entire 
voluminous  or  difficult-to-reproduce 
material  when  requested  by  a  party  to 


the  proceeding.  However,  we  will 
require  that  if  an  individual  party 
requests  information  concerning  that 
party's  particular  piece  of  property  that 
may  be  included  in  the  voluminous  and 
difficult  to  reproduce  material,  the 
applicant  should  provide  that  particular 
information  to  that  party  within  5 
business  days  from  the  request.  For 
example,  if  a  landowner  requests  a  copy 
of  the  map  that  shows  where  the 
pipeline  will  be  going  through  that 
landowner's  property,  the  applicant 
should  provide  the  landowner  with  a 
copy  of  the  portion  of  the  map  that 
includes  that  particular  piece  of 
property. 

The  Commission  intends  that  pipeline 
applications  be  readily  accessible  and 
available  to  all  interested  parties  along 
the  pipeline  route.  We  will  not  change 
our  requirement  that  complete  copies  of 
applications,  including  voluminous  or 
difficult-to-reproduce  materials  must  be 
placed  in  publicly  available  places  in 
each  county  along  the  pipeline  route. 
However,  in  light  of  the  rehearing 
requests,  we  will  modify  and  further 
clarify  that  requirement. 

First,  the  application  can  either  be  in 
paper  or  electronic  format.  A  pipeline 
does  not  have  to  provide  both  paper  and 
electronic  copies,  unless  it  desires  to  do 
so.  However,  it  must  provide  a  complete 
copy  in  either  one  of  the  two  formats. 
If  the  copy  is  in  electronic  format,  any 
party  accessing  such  copy  should  be 
able  to  obtain  a  hard  copy  version  from 
the  electronic  format. 

Second,  we  also  believe  that  it  is 
reasonable  to  allow  pipelines  to 
establish  an  Internet  web  site  on  which 
to  post  its  voluminous  and  difficult-to- 
reproduce  material,  in  addition  to 
having  such  material  available  at  public 
sites  along  the  project  route.  However, 
because  not  everyone  has  access  to  the 
Internet,  we  will  still  require  pipelines 
to  have  complete  copies  available  in 
each  county  along  the  pipeline  route. 

Finally,  we  will  modify  section 
157.10  to  allow  the  applicant  more 
flexibility  in  determining  where  the 
applications  will  be  placed  for  pubUc 
viewing.  The  applicant  should  place 
copies  of  the  complete  application, 
including  the  voluminous  and  difficult- 
to-reproduce  material,  in  central 
locations  in  each  county  with  public 
access  and  flexible  hours.  We  expect  the 
applicant  will  use  its  best  judgement  in 
determining  the  best  location  to  put  the 
materials. 


G.  Section  157.202(b)(2)(i)— Eligible 
Facilities 

1.  Replacement  of  Mainline  and  Lateral 
Facilities 

The  Final  Rule  stated  that  replacing 
pipeline  and  compression  facilities 
must  be  done  for  sound  engineering 
reasons  and  not  for  the  primary  purpose 
of  creating  additional  mainline  capacity. 
The  order  emphasized  that  such 
replacement  facilities  must  be  the 
closest  available  size  and  horsepower 
rating  to  the  facilities  being  replaced. 

Comments.  Columbia  states  that  the 
requirement  that  the  replacement  be  the 
"closest  available  size"  may  be  overly 
restrictive  arid  go  beyond  the 
Commission's  intended  goal.  Columbia 
states  that  on  older  portions  of  its 
system,  it  has  inconsistently  sized  pipe 
in  the  same  area.  Ft)r  example,  in 
storage  fields,  Columbia  may  have  a 
several  mile  pipeline  comprised  of  4-, 
6-,  8-  and  10-inch  pipeline  in  alternating 
segments.  Columbia  states  that  when 
one  of  those  segments  need  to  be 
replaced,  sound  engineering  practice 
dictates  that  a  single  size  pipe  be 
selected  for  all  replacements  on  that 
line.  It  claims  that  this  would  permit 
more  efficient  pipeline  maintenance  by 
use  of  smart  pig  technology  through 
longer  segments.  Coliunbia  also  asserts 
that  it  would  also  reduce  the  need  for 
installing  multiple  pig  launchers  and 
receivers.  To  that  end,  Columbia  states 
that  it  might  choose  to  replace  a  4-inch 
segment  with  8-inch  line,  solely  for  the 
purpose  of  achieving  maintenance 
related  uniformity,  even  though  4-  and/ 
or  6-inch  pipe  is  available.  Columbia  is 
concerned  that  such  a  replacement 
might  not  qualify  under  the  blanket 
certificate  regulations.  Columbia 
requests  that  the  Commission  refine  the 
expansion  of  eligible  facilities  so  that 
replacements  may  be  done  for  sound 
engineering  reasons  vdthout  the 
restriction  that  the  replacement  must  be 
the  closest  available  size  to  the  facility 
being  replaced. 

Conversely,  Indicated  Shippers 
request  that  the  Commission  modify  the 
Final  Rule  to  eliminate  automatic 
authorization  of  replacement  facilities 
that  can  increase  mainline  capacity. 
Indicated  Shippers  contend  that 
pipelines  will  use  this  authority  to 
circiunvent  the  spending  caps  on 
blanket  authorization.  Indicated 
Shippers  claim  that  the  Commission's 
statement  in  the  Final  Rule  that 
pipelines  should  not  segment  a  project 
to  circumvent  the  automatic  or  prior 
notice  spending  limits,  acknowledges 
that  pipelines  will  have  an  incentive  to 
do  so  but  fails  to  impose  adequate 
safeguards.  They  claim  that  any 
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challenge  to  whether  facilities  were 
constructed  for  sound  engineering 
purposes  would  result  in  a  battle  of 
expert  engineers  and  professional 
judgements  that  may  differ 
substantially.  Fiulher,  they  argue  that  a 
shipper's  ability  to  file  a  complaint 
against  a  pipeline  for  an  apparent 
attempt  to  circumvent  the  spending 
caps  would  be  inherently  limited 
because  the  shipper  is  burdened  with 
assembling  the  necessary  facts  to 
support  the  complaint  and  that  the 
pipeline  will  have  exclusive  possession 
of  the  relevant  information. 

Finally,  Indicated  Shippers  assert  that 
the  Commission's  suggestion  that  the 
parties  could  challenge  an  improper 
mainline  expansion  in  a  futiue  rate  case 
ignores  the  elimination  of  the  three-year 
rate  filing  requirement  in  Order  No.  636. 
As  such,  the  pipelines  have  no  legal 
requirement  to  file  a  rate  case  by  any 
date  certain. 

Commission  Response.  We 
underscore  our  policy  that  the  blanket 
certificate  regulations  cannot  be  used  in 
a  manner  that  will  alter  mainline 
capacity  in  any  substantive  manner. 
Thus,  we  require  that  replacements  be 
done  for  sound  engineering  reasons  and 
not  for  the  primary  purpose  of  creating 
additional  mainline  capacity.  We  intend 
that  virtually  the  same  criteria 
applicable  under  section  2.55(b)  apply 
to  replacements  under  the  blanket 
certificate.  Namely,  the  existing 
facilities  are  or  will  soon  become 
physically  deteriorated  or  obsolete,  and 
the  replacement  will  not  result  in  a 
reduction  or  abandonment  of  service 
through  the  facilities.  While 
replacements  luider  section  2.55(b)  must 
also  have  a  substantially  equivalent 
designed  delivery  capacity  as  the 
facilities  being  replaced,  we  recognize 
that  replacements  done  under  the 
blanket  certificate  may  result  in  an 
incidental  increase  in  mainline  capacity 
because  the  replacement  facilities  do 
not  exactly  match  the  original.  However, 
pipelines  are  still  required  to  design  the 
replacements  so  that  they  have  a 
substantially  equivalent  designed 
delivery  capacity  and  are  prohibited 
from  using  the  blanket  certificate  to 
create  new  point  to  point  mainline 
capacity  via  the  replacement  procedure. 
Thus,  there  must  be  a  physical  need  to 
replace  facilities. 

We  emphasized  in  the  Final  Order 
that  replacements  must  be  the  closest 
available  size  and  horsepower  rating  to 
the  facilities  being  replaced.  The 
situation  described  by  Columbia,  to  the 
extent  it  is  required  for  soimd 
engineering  reasons,  i.e.,  to  allow 
continuous  pigging  and  minimize  the 
number  of  launchers  and  receivers, 


could  qualify  for  blanket  treatment. 
However,  we  envision  limited 
applicability  for  such  replacements.  As 
described  by  Columbia,  these  type 
replacements  may  pertain  to  older, 
inconsistently  sized  sections,  such  as  in 
storage  fields  or  producing  areas.  We  do 
not  intend  for  pipelines  to  use  this 
rationale  to  replace  long  sections  of 
mainline  pipeline  under  the  blanket 
certificate  under  the  guise  of  "efficient 
pipeline  maintenance."  We  reiterate 
that  the  pipeline  must  be  able  to  support 
its  prudent  decision  to  use  any 
replacement  facility  that  is  not  the 
closest  available  size  and/or  horsepower 
rating  to  the  facility  being  replaced. 

Indicated  Shippers  reiterate  its 
opposition  to  automatic  authorization  of 
facilities  that  could  increase  mainline 
capacity.  As  stated  in  the  Final  Rule, 
replacement  facilities  must  not  create 
new,  usable  capacity  that  a  pipeline 
would  otherwise  need  to  certificate  in  a 
separate  section  7(c)  proceeding. 
Pipelines  are  reminded  that  the 
procedures  for  constructing  replacement 
facilities  under  the  blanket  certificate  do 
not  allow  pipelines  to  circumvent  the 
section  7(c)  authority  needed  to 
construct  projects  for  new  mainline 
capacity.  Additionally,  section  157.208 
specifically  prohibits  pipelines  from 
segmenting  projects  to  circumvent  the 
cost  limits  under  the  blanket  certificate. 

The  Commission  intends  to  monitor 
the  effect  the  newly  granted  automatic 
authorizations  have  on  the  workings  of 
the  industry  and  may  consider  whether 
further  changes  are  necessary.  In  the 
interim,  if  Indicated  Shippers  believe 
that  a  pipeline  is  violating  or 
deliberately  circumventing  the 
Commission's  regulations,  it  should 
bring  the  alleged  violation  to  the 
Commission's  attention  by  filing  a 
complaint.  Finally,  although  the  three- 
year  filing  requirement  was  eliminated 
by  Order  No.  636,  whenever  a  rate  case 
is  filed,  the  pipeline  must  include  the 
costs  of  new  plant.  At  that  point,  any 
such  costs  associated  with  the  alleged 
improper  mainline  expansion  would  be 
open  to  challenge. 

2.  Minor  Storage  Operations 

In  the  Final  Rule  the  Commission 
modified  section  157.202(b){2)(ii)(D)  to 
allow  minor  changes  to  storage  field 
operations,  but  did  not  allow  the 
drilling  of  storage  wells  as  eligible 
facilities. 

Comments.  CNG  contends  that  in  the 
NOPR  the  Commission  proposed  to 
exclude  any  facility  required  to  test, 
develop,  or  utilize  an  imderground 
storage  field  as  an  eligible  facility  under 
the  blanket  certificate.  According  to 
CNG,  the  Commission  intended  to  allow 


minor  changes  to  field  operations  and 
facilities,  such  as  rerouting  or  changing 
storage  field  lines.  CNG  argues, 
however,  that  the  practical  result  of  the 
change  in  the  Final  Rule  was  to  prevent 
minor  modifications  of  facilities  imder 
the  blanket  certificate. 

CNG  also  contends  that  while  the 
Final  Rule  states  that  wells  must  still  be 
drilled  under  section  157.215,  it  is  not 
clear  that  this  section  applies  to  existing 
storage  pools,  rather  than  just  new 
storage  pools.  CNG  questions  whether 
dnlling  a  new  storage  well  in  an 
existing  pool  is  permitted  under  this 
section. 

CNG  seeks  rehearing  of  this  issue  and 
requests  that  the  Conunission 
implement  its  intent  to  provide  for 
minor  changes  to  field  operations  and 
facilities,  by  changing  the  "or"  back  to 
an  "and,"  and  clarify  that  new  wells  can 
be  drilled  in  existing  storage  pools 
under  section  157.215. 

Commission  Response.  Under  the 
Commission's  regidations,  pipelines 
currently  can  use  their  blanket 
certificate  to  construct  and  operate 
facilities  to  test  and  develop 
underground  storage  reservoirs  for  the 
possible  storage  of  gas.  However,  such 
facilities  are  excluded  fit)m  the 
definition  of  eligible  facilities  and  must 
be  constructed  separately  under  section 
157.215.  Once  such  a  reservoir  is  tested 
and  developed,  pipelines  must  obtain 
separate  authority  under  section  7(c)  in 
order  to  utilize  a  storage  reservoir  to 
render  service.  We  are  not  altering  that 
authority  here. 

In  modifying  section 
157.202(b)(2){ii)(D).  the  Commission 
intended  to  continue  to  exclude 
facilities  required  to  test  and  develop 
storage  fields  from  the  definition  of 
eligible  facilities.  We^lso  intend  to 
exclude  wells  needed  to  utilize  an 
underground  storage  field.  However,  the 
reguTation  will  allow  pipelines  to  make 
minor  changes  to  field  operations  and 
facilities,  such  as  rerouting,  changing,  or 
adding  storage  field  lines.  We  intend  to 
allow  pipelines  to  make  modifications 
that  will  improve  the  operation  and/or 
flexibility  of  a  storage  field,  without 
altering  the  parameters  of  the 
underlying  certificate  authority. 

As  stated  in  the  Final  Rule,  we  do  not 
intend  for  the  change  in  this  section  to 
allow  pipelines  to  drill  additional 
injection/withdrawal  wells  under  the 
blanket  certificate  because  such  wells 
may  inherently  alter  the  deliverability. 
capacity,  or  boundary  of  a  reservoir. 
Drilling  new  injection/withdrawal  wells 
in  existing  storage  pools  requires 
separate  section  7(c)  authorization.  We 
will  revise  section  157.202(b){2)(ii)(D)  to 
clarify  that  it  applies  only  to  the  testing 
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or  developing  of  underground  storage 
fields. 

H.  Section  157.202[b)(12)—  . 
Interconnecting  Point 

In  the  Final  Rule,  the  Commission 
limited  interconnecting  points  to  the 
tap.  metering,  metering  and  regulating 
(M&R)  facilities,  and  minor  related 
pfping.  The  Commission  found  that  any 
related  pipeline  connecting  two 
interstate  pipelines  would  function  as  a 
mainline  facility  and  thus,  not  qualify  as 
an  eligible  facility. 

Comments.  El  Paso  states  that  the 
practical  effect  of  the  Commission's 
decision  prevents  "long"  segments  of 
interconnecting  pipeline  between  two 
transporters  of  natural  gas  from  being 
constructed  under  the  blanket 
certificate.  El  Paso,  Enron,  Great  Lakes, 
INGAA,  and  Williston  Basin  all  believe 
that  interconnecting  segments  should  be 
included  along  with  the  tap  and  meter 
as  eligible  facilities. 

El  Paso  argues  that  there  is  no 
functional  difference  between  an 
"interconnecting  point"  that  requires 
ten  feet  of  interconnecting  pipeline  and 
a  point  that  requires  five  miles  of 

Eipeline.  According  to  El  Paso, 
owever,  the  Commission  will  allow  the 
ten  foot  segment  to  be  constructed  as  an 
eligible  facility  (as  minor  piping)  but  not 
the  five  mile  segment.  El  Paso  contends 
that  both  short  and  long  interconnecting 
segments  are  capable  of  receiving/ 
delivering  the  same  level  of  volumes, 
provide  the  same  flexibility  to  permit 
backhaul  arrangements,  could  be 
capable  of  accommodating  bi- 
directional gas  flows,  and  would  have 
the  same  effect  on  gas  flows  on  the  two 
interconnecting  pipelines.  Under  these 
circumstances,  there  is  no  legitimate 
"operational"  reas^  to  differentiate 
between  a  short  and  long 
interconnecting  segment.  Enron  and 
INGAA  agree  that  interconnecting 
pipeline  of  various  lengths  share  these 
operating  characteristics. 

Enron  and  INGAA  contend  that 
interconnecting  pipeline  segments  will 
facilitate  interconnection  of  the  pipeline 
grid.  El  Paso,  however,  argues  that  the 
Commission's  goal  of  fostering 
development  of  a  national  pipeline  grid 
is  hampered  without  including  long 
interconnecting  segments  as  eligible 
facilities. 

El  Paso  and  INGAA  state  that  the 
spending  limits  for  blanket  certificate 
construction  will  effectively  limit  the 
length  of  any  interconnecting  pipeline. 
Thus,  they  argue,  constructing  long 
interconnecting  pipeline  cannot  impact 
ratepayers  to  a  greater  extent  than 
construction  of  any  other  eligible 
facility. 


El  Paso  further  argues  that  the 
Commission  does  not  support  its 
conclusion  that  a  "long" 
interconnecting  pipeline  between  two 
transporters  constitutes  mainline,  not 
supply  or  delivery  lateral.  INGAA 
contends  that  interconnecting  pipeline 
does  not  function  differently  than  a 
lateral  line;  both  facilities  are  designed 
to  receive  and/ or  deliver  gas  supplies.  El 
Paso  states  that  the  only  difference 
between  a  lateral  and  an  interconnecting 
pipeline  is  that  a  lateral  generally 
connects  a  pipeline  to  a  production 
field,  gathering  system  or  customer 
delivery  point,  whereas  interconnecting 
pipeline  connects  a  pipeline  to  another 
pipeline.  According  to  El  Paso,  that 
diffierence  cannot  serve  as  a  basis  to  find 
that  "long"  interconnecting  pipeline 
performs  a  mainline  function,  while 
interconnecting  points,  including  minor 
related  pipeline,  are  eligible  facilities. 

Commission  Response.  In  KN 
Interstate  Gas  Transmission  Company 
(KN  Interstate), ^°  we  found  that  a  2-niile 
pipeline  was  not  an  interconnecting 
point.  The  order  clarified  that 
"intercoimecting  point"  under  section 
157.208(a)  specifically  refers  to  taps, 
meters,  M&R  facilities  and  minor 
piping.  We  adopted  that  definition  in 
the  Final  Rule.  However,  upon 
reconsideration,  we  will  grant  rehearing 
on  this  issue.  We  will  allow 
interconnecting  pipelines  between  Part 
284  transporters  to  be  constructed  as 
eligible  facilities,  subject  to  the  cost 
limits  under  the  blanket  certificate.  We 
agree  that  such  facilities  do  not  operate 
as  mainline  focilities  or  extensions  of 
mainline  facilities,  because  they  do  not 
alter  the  mainline  capacity. ' '  We  will 
view  interconnecting  pipeline  segments 
in  the  same  manner  that  we  view  lateral 
lines — both  serve  to  receive  and/or 
deliver  gas  supplies,  and  both  can  be 
constructed  automatically,  subject  to  the 
cost  limits  under  section  157.208.  While 
we  stated  in  KN  Interstate  that  a  2-mile 
pipeline  was  not  an  interconnecting 
point,  we  now  believe  that 
interconnecting  pipelines  between  Part 
284  transporters  should  be  covered 
under  the  blanket  certificate  because 
they  display  more  characteristics  in 
common  with  lateral  lines  than  with 
mainlines.  Thus,  we  will  change  the 
definition  in  section  157.202(b)(2){ii)  to 
reference  interconnecting  facilities, 
instead  of  interconnecting  points.  We 
will  also  change  the  definition  in 
section  157.202(b)(12)  to  encompass 


i"83  FERC  1 61.305  (1998). 

' '  However,  to  the  extent  that  any  interconnecting 
facility  will  alter  mainline  capacity  of  either  Part 
284  transporter,  such  facility  will  not  be  covered 
under  the  blanket  certificate. 


both  the  interconnecting  point  facilities 
and  the  related  pipeline  segment 
necessary  to  interconnect  two  Part  284 
transporters.  Since  the  length  of  such 
segments  will  be  governed  by  the  cost 
limits  of  the  blanket  certificate,  these 
facilities  will  have  a  minimal  impact  on 
a  certificate  holder's  system.  Upon 
reconsideration,  we  believe  that 
allowing  interconnecting  pipeline 
segments  is  consistent  with  the  intent  of 
the  blanket  certificate,  which  authorizes 
pipelines  to  construct  routine  facilities 
that  have  relatively  little  impact  on 
ratepayers  or  pipeline  operations. 

/.  Section  157.205(g)— Withdrawal  or 
Dismissal  of  Protest 

The  Final  Rule  authorized  the 
Director  of  OPR  to  dismiss  any  protest 
to  a  prior  notice  filing  which  does  not 
raise  a  substantive  issue  and  fails  to 
provide  any  specific  reason  or  rationale 
for  the  objection. 

Comments.  APGA  states  that  the 
Commission  has  not  documented  the 
number  of  "no  issue"  protests  that  are 
the  basis  for  the  change  in  the 
regulation.  APGA  surmises  that  there 
are  no  protests  to  bypasses  that  fail  to 
raise  substantive  issues.  However, 
APGA  contends  that  it  is  the 
Commission's  practice  to  refuse  requests 
for  discovery  when  a  protested  prior 
notice  is  converted  to  a  section  7(c) 
application.  According  to  APGA,  the 
Commission  concluded  in  a  recent  order 
that  the  bypassed  distributor  that 
protested  the  application  had  "not 
proffered  any  evidence  indicating  that 
unfair  competition  or  undue 
discrimination  has  occmred,"  while 
simultaneously  denying  the  Local 
Distribution  Company  (LDC)  the 
opportunity  to  seek  information  from 
the  pipeline  that  might  prove  such 
imdue  discrimination.'^  APGA  argues 
that  if  an  LDC  cannot  obtain  details  of 
the  bypass  "deal,"  then  it  stands  to 
reason  that  it  will  not  prove  its  case  to 
the  satisfaction  of  the  Commission. 
APGA  fears  that  in  such  a  situation  the 
Director  of  OPR  could  conclude  that 
distributors  that  do  not  prove  their  case 
will  also  fail  to  "raise  a  substantive 
issue  and  fail  to  provide  any  specific 
detailed  reason  or  rationale  for  its 
objection."  Thus,  LDCs  would  be  denied 
not  only  due  process  rights  to  obtain 
information  to  make  a  case,  but  they 
would  be  denied  due  process 
completely  by  the  summary  rejection  of 
a  protest  to  a  bypass  application  ten 
days  after  it  is  filed.  APGA  argues  that 
the  absence  of  process  will  rob  the 
Commission  of  its  opportunity  to  detect 


'-See  Transcontinental  Gas  Pipe  Line  Corp.,  87 
FERC  161,136  (1999). 
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imfair  competition  because  industry 
participants,  particularly  LDCs,  will  not 
be  able  to  bring  facts  to  its  attention. 

Alternatively.  APGA  requests  that  the 
Commission  clarify  the  relationship 
among  any  dismissal  by  the  Director  of 
OPR,  conversion  to  a  section  7 
proceeding,  and  the  30-day 
reconciliation  period.  APGA  contends 
that  the  Commission  would  enforce  a 
reconciliation  or  settlement  period,  yet 
this  period  would  appear  to  come  after 
the  dismissal  of  the  protest.  Therefore, 
APGA  contends  that  it  is  unlikely  that 
there  can  be  any  settlement  on  a  non- 
existent protest.  APGA  states  that  the 
purpose  of  the  reconciliation  period  is 
to  obtain  the  withdrawal  of  the  protest; 
the  end-user  and  the  pipeline  that  seek 
to  bypass  the  LDC  need  not  talk  to  the 
LDC  if  the  LDC's  protest  has  been 
dismissed. 

El  Paso  and  INGAA  state  that  section 
157.205(gJ  provides  that  when  a  protest 
is  dismissed  by  the  Director  of  OPR,  the 
notice  requirements  will  not  be  fulfilled 
until  the  earlier  of:  (1)  30  days  after  the 
deadline  for  filing  protests  and 
interventions  (referred  to  as  the 
"waiting  period");  or  (2)  the  dismissed 
protesting  party  notifies  the 
Commission  that  its  concerns  have  been 
resolved. 

Both  El  Paso  and  INGAA  believe  that 
imposing  a  "waiting  period"  after  a 
protest  is  dismissed  unfairly  penalizes 
pipelines  and  rewards  protesting  parties 
which  fail  to  raise  substantive  issues  or 
provide  adequate  support  for  their 
claims.  They  argue  that  if  a  protest  is 
dismissed,  a  pipeline  should  not  have  to 
wait  the  additional  30  days  before  it  can 
commence  construction.  They  further 
argue  that  this  section  rewards 
protestors  that  file  frivolous  protests, 
which  is  inconsistent  with  the  intent  of 
the  section.  They  also  claim  that  this 
treatment  is  inconsistent  with  the 
Commission's  treatment  of  withdrawn 
protests  under  the  blanket  certificate.  El 
Paso  states  that  prior  notice 
authorization  becomes  effective  on  the 
day  after  all  protests  are  withdrawn.  El 
Paso  believes  that  there  is  no  reason  to 
treat  a  dismissed  protest  differently  than 
a  withdrawn  protest. 

El  Paso.  INGAA,  and  Williston  Basin 
contend  that  if  the  Director  of  OPR 
dismisses  a  protest  within  the  45-day 
notice  period,  and  there  are  no  other 
protests,  the  proposed  construction 
should  be  deemed  authorized  consistent 
with  the  prior  notice  procedures,  i.e.,  on 
the  day  after  the  45-day  protest/ 
intervention  period.  If  the  Director  of 
OPR  dismisses  a  protest  after  the  45-day 
protest/intervention  period  has  passed, 
and  there  are  no  other  protests,  El  Paso 
and  INGAA  contend  that  the  proposed 


construction  should  be  deemed 
authorized  on  the  day  after  the  protest 
is  rejected. 

Indicated  Shippers  disagree  with  El 
Paso's  position  that  the  Commission 
should  not  require  a  pipeline  to  wait  up 
to>30  days  beyond  the  protest  deadline 
if  the  Director  of  OPR  dismisses  a 
protest  for  failure  to  raise  a  substantive 
issue.  Indicated  Shippers  state  that  a 
protestor  may  appeal  the  dismissal  of  its 
protest  to  the  Commission.  Thus,  the 
additional  30  days  that  the  Commission 
would  add  to  the  end  of  the  45-day 
protest  period  does  not  constitute 
"imdue  delay." 

Commission  Response.  First,  we  find 
the  APGA's  concerns  that  it  will  be 
denied  due  process  unfounded-  As  we 
stated  in  the  Final  Rule,  a  protesting 
party  must  substantiate  its  allegation, 
not  necessarily  prove  that  the  allegation 
is  true.  As  long  as  the  protesting  party 
provides  some  substantiating  evidence, 
the  protest  will  not  be  dismissed. 
Further,  the  party  still  has  its  right  to 
request  rehearing  and  have  the 
dismissal  reviewed  by  the  Commission, 
and  subsequently  by  the  coiirt  of 
appeals. 

Second,  we  disagree  that  there  is  no 
reason  to  treat  a  dismissed  protest 
differently  than  a  withdrawn  protest. 
The  30-day  period  is  to  allow  appeal  of 
the  Director  of  OPR's  action  to  the 
Commission,  which  is  required  imder 
sections  375.301  and  385.1902  (Rule 
1902)  of  the  regulations. '•'  While  a 
frivolous  protest  may  delay  construction 
beyond  the  45-day  prior  notice  protest 
period  to  allow  for  the  required  right  to 
file  for  rehearing,  the  application  does 
not  roll  over  to  a  section  7{c),  which 
potentially  could  resiUt  in  substantial 
delays  for  the  applicant.  Thus,  while 
construction  may  be  delayed  in  such  a 
case,  it  only  will  be  delayed  for  a 
minimal  period. 

Finally,  we  believe  the  pipeline  still 
has  an  incentive  to  reconcile  or  settle 
with  the  party  with  the  dismissed 
protest.  For  example,  the  Commission 
may  grant  the  request  for  rehearing, 
thereby  reinstating  the  protest  and 
possibly  converting  the  prior  notice 
proceeding  to  a  section  7(c).  Thus,  the 
pipeline  may  want  to  resolve  the 
protesting  party's  concerns  before  the 
rehearing  period  has  run  in  order  to 
commence  construction  sooner. 

/.  Section  157.206(b)(5) — Compressor 
Station  Noise 

In  the  Final  Rule,  the  Commission 
updated  section  157.206(b)(5)  to  bring  it 


"Section  375.301  states  that  "lAlny  action  by  a 
staff  official  under  the  authority  of  this  subpart  may 
be  appealed  to  the  Commission  in  accordance  with 
Section  385.1902  of  this  chapter." 


into  line  with  current  usage  concerning 
limitations  on  compressor  station  noise 
level^.  Specifically,  it  requires  that  the 
noise  attributable  to  any  new 
compressor  stations,  compression  added 
to  an  existing  station,  or  any 
modification,  upgrade  or  update  of  an 
existing  station,  must  not  exceed  a  day- 
night  level  (Ldn)  of  55  dBA  at  any  pre- 
existing noise-sensitive  area  (such  as 
schools,  hospitals,  or  residences). 

Comments.  On  rehearing.  Columbia 
contends  that  the  modification  would 
inappropriately  include  potential  noise 
effects  of  any  change  to  an  existing 
compressor  station,  not  just  fitim 
compressor  unit  modifications.  It  claims 
that  nothing  has  been  presented  in  this 
proceeding  to  suggest  that  there  is  a 
noise  concern  for  other  aspects  of 
compressor  station  operations  beyond 
the  compressor  units  themselves. 

Commission  Response.  In  fact,  it  was 
the  Commission's  intent  to  include  any 
potential  new  noise  source  or  any 
change  in  the  existing  station  that  might 
have  an  effect  on  the  noise  generated  by 
the  station  and  be  heard  at  nearby  noise- 
sensitive  areas.  There  are  many 
potential  modifications  that  could  do 
this,  including:  additions  or  changes  to 
the  cooling  fans;  modification  to  suction 
or  discharge  piping;  addition  or 
modification  of  the  gas  scrubbers; 
changes  to  metering  facilities  (including 
purely  operational  changes);  and 
removal  of  structures  or  other  screening. 
Likewise,  there  is  a  wide  range  of 
modifications  that  cannot  reasonably  be 
expected  to  have  any  effect  on  noise 
(e.g.,  utility,  administration,  or 
maintenance  structures  or  their 
contents,  and  communications 
equipment).  In  these  cases,  surveys 
would  rarely  be  required.  The 
companies  should  be  able  to  distinguish 
between  the  different  types  of 
modifications.  However,  there  may  be 
occasions  where  a  company  would  want 
to  do  a  noise  survey  even  if  experience 
indicates  there  is  little  probability  for  an 
effect.  For  example,  there  may  be 
instances  where  a  complaint  or  an 
inspection  results  in  a  need  for  such 
surveys.  In  these  instances,  which  we 
believe  will  be  rare,  the  siuveys  woidd 
be  done  after  the  change  was  made. 

While  this  same  wording  is  used  in- 
section  380.12(k).  as  long  as  the 
application  specifies  that  the 
modification  (not  new  or  changed 
compressor  units)  would  have  no  noise 
impact,  it  will  be  up  to  the 
Commission's  staff  to  determine  if  a 
noise  analysis  is  needed.  We  emphasize, 
however,  that  noise  analyses  are  always 
needed  for  new  or  changed  compressor 
units. 
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K.  Section  157.206(c} — Commencement 

The  Final  Rule  amended  the 
regulations  to  allow  for  facilities  to  be 
completed  "and  made  available  for 
service"  instead  of  "in  actual  operation" 
within  one  year  of  authorization.  The 
Final  Rule  also  provides  that  a 
certificate  holder  may  apply  to  the 
Director  of  OPR  for  an  extension  of  the 
one  year  deadline  "due  to  construction 
delays." 

Comments.  El  Paso  and  INGAA  argue 
that  the  Commission  should  delete  the 
phrase  "due  to  construction  delays"  and 
return  to  its  practice  of  permitting 
pipelines  to  seek  an  extension  of  the 
deadline  for  any  reason.  They  state  that 
extensions  may  be  necessary  and 
appropriate  for  reasons  other  than 
construction  delays.  El  Paso  offers,  for 
example,  a  situation  where  a  pipeline 
proposes  to  construct  a  delivery  lateral 
to  serve  a  new  power  plant  which  is  not 
expected  to  be  placed  into  service  for  a 
couple  of  years.  There,  a  plant  owner 
may  need  to  ensure  that  all  regulatory 
authorizations  are  in  place  before  it  can 
obtain  the  financing  and  contracts 
necessary  to  commence  construction  of 
the  plant.  In  such  a  situation,  it 
contends  that  a  pipeline  may  need  to 
seek  prior  notice  approval  more  than  a 
year  in  advance,  while  not  actually 
constructing  facilities  until  the  plant  is 
ready  to  go  on  line.  Thus,  it  argues  the 
pipeline  would  need  to  request  an 
extension  of  the  one  year  deadline.  El 
Paso  states  that  if  the  Commission  does 
not  revise  section  157.206(c),  pipelines 
face  two  undesirable  alternatives  in  the 
futiu«:  (1)  Construct  facilities  far  in 
advance  of  the  end-user's  projected 
service  date;  or  (2)  file  section  7(c) 
applications  for  facilities  which 
otherwise  could  be  constructed  under 
the  blanket  certificate. 

Commission  Response.  The  phrase 
"construction  delays"  was  used  to 
differentiate  between  pipeline  delays 
and  delays  attributable  to  a  shipper/end- 
user.  We  intend  for  this  section  to 
encompass  situations  such  as  that 
described  by  El  Paso.  However,  in  order 
to  clarify  this  intent,  we  will  remove  the 
phrase  "due  to  construction  delays." 
Further,  the  next  to  last  sentence  in 
section  157.206(c)  is  modified  to  read: 
"The  certificate  holder  may  apply  to  the 
Director  of  the  Office  of  Pipeline 
Regulation  for  an  extension  of  this 
deadline." 

L  Section  157.208(c)(9)— Prior  Notice 

In  the  Final  Rule,  the  Commission 
required  that  a  copy  of  consultations  for 
the  Endangered  Species  Act,  the 
National  Historic  Preservation  Act,- and 


the  Coastal  Zone  Management  Act  be 
included  in  all  prior  notice  filings. 

Comments.  On  rehearing,  INGAA, 
Columbia  and  Williston  Basin  state  that 
the  Commission  should  allow  the 
pipeline  to  submit  the  clearances  during 
the  45-day  notice  period.  INGAA  asserts 
that  it  is  ciurent  industry  practice  for 
pipelines  to  file  a  prior  notice 
application  prior  to  receipt  of  final 
clearances  but  with  a  statement  that  the 
pipeline  anticipates  the  clearance  to  be 
submitted  in  the  near  future.  It  contends 
that  the  Commission  did  not  cite  any 
ongoing  industry-wide  abuse  of  the 
process  or  environmental  harm  which 
has  resulted  from  the  current  practice 
that  would  justify  a  change.  INGAA 
claims  that  there  are  significant 
efficiencies  in  beginning  the  prior  notice 
process  while  the  pipeline  is  waiting  to 
hear  back  from  the  agencies  for  their 
final  agreements. 

INGAA  proposes  that  the  Commission 
revise  section  157.208(c)(9)  to  permit  a 
pipeline  to  file  with  its  prior  notice 
filing:  (1)  The  requests  for  clearances 
that  have  been  sent  to  the  various 
agencies;  and  (2)  a  commitment  that  the 
final  agreements  will  be  in  place  prior 
to  the  end  of  the  45-day  notice  period. 
It  also  suggests  that  the  application 
should  automatically  be  deemed 
protested  on  the  forty-fifth  day  if  the 
clearances  are  not  filed  within  30-days 
of  the  prior  notice  being  filed. 

Similarly,  Columbia  claims  that  "the 
benefit  of  permitting  the  filing  of  a  prior 
notice  application  when  clearances  are 
not  in  hand  but  soon  anticipated  is 
obvious."  '•*  It  contends  that  although  a 
portion  of  the  time  required  to  obtain 
the  clearances  will  run  conciurently,  it 
should  not  impede  the  Commission's 
ability  to  review  the  application,  nor 
does  it  create  any  risk  that  the 
construction  might  begin  without 
necessary  clearance. 

Commission  Response.  We  will  deny 
rehearing  on  this  issue.  One  of  the 
purposes  of  the  Final  Rule  is  to  make 
changes  in  the  Commission's 
regulations  that  would  streamline  the 
certificate  process.  Incomplete 
information  at  the  time  applications  are 
filed  only  fosters  inefficiencies  and 
additional  expenditures  of  Commission 
resources. 

INGAA's  claim  that  it  is  ciurent 
industry  practice  to  file  the  prior  notice 
prior  to  receipt  of  the  agency  agreements 
is  overly  broad  "  a  substantial  nimiber 
of  pipelines  file  this  information  with 
the  prior  notice.  When  clearances  are 
not  filed  with  the  application,  it 
requires  that  the  Commission's  staff 
expend  effort  in  keeping  track  of  the 


'■•See  Columbia's  request  for  rehearing,  at  5. 


Status  of  the  filing  and  then  file  a  protest 
if  the  material  is  not  forthcoming. 
INGAA's  proposed  compromise,  as  well 
as  the  baseline  suggestion,  introduces  an 
unnecessary  level  of  complexity  and 
bookkeeping.  In  addition,  in  the  case  of 
the  compromise  solution,  the  company 
is  setting  Itself  up  for  an  automatic 
protest,  more  paperwork,  and  delay  that 
would  not  be  necessary  if  the  prior 
notice  filing  is  complete  when  initially 
filed. 

M.  Section  157.208(f)(2)— Maximum 
Allowable  Pressure 

The  Final  Rule  modified  section 
157.208(f)(2)  to  permit  pipelines  to 
follow  prior  notice  procedures  in  order 
to  increase  the  Maximum  Allowable 
Operating  Pressiu-e  (MAOP)  of  laterals 
constructed  imder  individual  section 
7(c)  authority. 

Comments.  Indicated  Shippers  state 
that  the  Commission  appears  to  have 
adopted  this  proposal  based  on 
considerations  pertinent  to  delivery 
laterals.  However,  Indicated  Shippers 
contend  that  MAOP  increases  have  been 
a  basis  for  concern  in  recent  certificate 
cases  involving  supply  area  facilities,  in 
which  producers  of  "older"  reserves 
faced  the  prospect  of  shut-in  of  lower- 
pressure  production  as  "new"  higher- 
pressurfe  production  is  attached  to  a 
pipeline's  system.  Indicated  Shippers 
state  that  the  Commission  must  modify 
the  Final  Rule  to  prohibit  pipelines  from 
increasing  the  MAOP  of  supply  area 
laterals  under  the  blanket  certificate 
procedures.  Instead,  they  argue  that  all 
MAOP  increases  involving  supply  area 
laterals  should  be  authorized  under 
Subpart  A  of  Part  157,  to  provide 
potentially  adversely  affected  parties  a 
meaningful  opportunity  to  present  their 
concerns  in  advance  of  authorization. 

Commission  Response.  In  the  Final 
Rule,  the  Commission  intended  for 
supply  area  facilities  to  be  treated  in  the 
same  manner  as  delivery  area  facilities. 
In  order  to  clarify  this,  we  will  modify 
section  157.208(f)(2)  to  recognize  that 
changes  in  the  MAOP  of  botiti  supply 
and  delivery  area  laterals  are  subject  to 
the  prior  notice  procedures  under 
section  157.205.  In  the  Final  Rule,  we 
also  recognized  that  there  could  be 
potentially  detrimental  effects  on 
receipt  area  facilities.  Therefore,  we 
subjected  this  type  of  construction  to 
the  prior  notice  procedures  and  denied 
a  request  to  allow  MAOP  increases  to  be 
implemented  automatically.  Under  the 
prior  notice  procedures,  all  affected 
parties  will  have  a  meaningful 
opportunity  to  present  their  concerns 
and/or  protest  any  proposed  change  in 
the  MAOP  of  any  lateral  facilities. 
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N.  Section  157.211— Delivery  Points 

The  Final  Rule  revised  section 
157.211  to  provide  for  automatic  and 
prior  notice  authorization  to  acquire, 
replace,  modify,  or  construct  delivery 
points.  In  the  Final  Rule,  the 
Commission  required  that  all  delivery 
points  constructed  to  provide  service  for 
an  end-user  currently  being  served  by 
an  LDC  were  subject  to  the 
Commission's  prior  notice  procediu-es. 

1.  CD  Reduction 

Comments.  APGA  contends  that  the 
Commission  erred  by  failing  to  change 
its  policy  on  contract  demand  reduction 
relief  in  the  event  of  bypass.  APGA 
argues  that  the  Commission  should 
reform  its  bypass  practices  and  policies. 
According  to  APGA,  the  Commission 
had  not  provided  CD  reduction  relief 
because  it  demands  that  an  LDC  present 
evidence  of  a  written  service  contract 
between  the  LDC  and  the  bypassed 
customer.  AGPA  argues  that  a  contract 
is  not  the  only  way  in  which  to 
demonstrate  that  a  nexus  exists  betwein 
the  LDC's  contract  demand  on  the 
bypassing  pipeline  and  the  LDC's 
service  to  the  end-user.  According  to 
APGA,  evidence  of  a  history  of  service 
rendered  to  the  end-user  by  the  LDC  is 
equally  valid. 

Commission  Response.  As  stated  in 
the  Final  Rule,  the  Commission 
determines  if  CD  reductions  are 
appropriate  on  a  case-by-case  basis 
depending  on  the  particular  facts  and 
circumstances  in  each  case."  The 
Commission  does  not  believe  it  is 
necessary  to  codify  its  bypass  and  CD 
reduction  policies  in  its  regulations.  Nor 
does  it  believe  it  is  appropriate  to  make 
any  changes  to  that  policy  in  the  context 
of  this  rulemaking  proceeding.  Any 
challenges  to  the  Commission's  existing 
policies  should  be  made  in  proceedings 
where  the  issues  are  raised. 

2.  Prior  Notice  for  Bypass  Facilities 

Comments.  Process  Gas  contends  that 
the  Commission's  ruling  that  the 
contract  must  expire  before  the  new 
delivery  point  is  constructed  in  order 
not  to  constitute  bypass  creates  practical 
problems  with  respect  to  timing  of  a 
-service  change  and  the  strong  possibility 
the  gas  transportation  service  to  the  end  - 
user  could  be  interrupted  during  the 
transition  to  the  new  supply 
arrangement.  Process  Gas  requests 
rehearing  in  order  to  prevent  such 
interruptions.  It  contends  that  the 
Commission  should  allow  construction 
of  the  delivery  point  as  long  as 


I'  See.  e.^..  Transcontinental  Gas  Pipe  Line 
Corporation,  84  FERC 1  6t;l60  (1998).  orderon 
rnhg.  87  FERC  1  61.136  (1999).. 


deliveries  through  the  new  delivery 
point  await  expiration  of  the  user's 
previous  contract  with  its  LDC. 

Similarly,  Great  Lakes  contends  that 
the  Commission's  definition  of  bypass 
fails  to  recognize  that  the  pipeline 
generally  can  time  the  construction  of 
its  facilities  to  be  in-service 
contemporaneously  with  the 
termination  date  of  the  LDC's  service.  It 
claims  that  the  gap  in  service  provides 
a  disincentive  for  customers  of  LDCs  to 
look  for  the  most  economical  supply/ 
transportation. 

Great  Lakes  contends  that  imder  the 
Commission's  bypass  policy,  it  is 
engaging  in  speculation  as  to  the  LDC's 
market  by  protecting  the  LDC  from  the 
forces  of  competition  and  creating  a  gap 
in  service  for  any  LDC  customer 
desiring  to  use  a  more  cost-effective 
combination  of  supply  and 
transportation.  Great  Lakes  recommends 
that  the  Commission  not  require  a  prior 
notice  filing  luiless  both:  (1)  the 
pipeline's  service  to  the  current  LDC 
customer  will  take  the  place  of  the 
service  provided  by  the  LDC;  and  (2)  the 
effective  date  of  the  pipeline's  service  is 
prior  to  the  termination  date  of  the 
LDC's  contract  with  the  same  end-user; 
It  states  that,  if  both  of  the  prongs  are 
not  met,  the  Commission  should  only 
require  that  the  pipeline  provide 
advance  notice  to  the  LDC  of  its  intent 
to  construct  facilities. 

Additionally,  Great  Lakes  and  Process 
Gas  contend  that  the  Commission 
should  allow  automatic  authorization 
for  the  construction  of  delivery  points 
when  an  end  user  served  by  an  LDC  is 
constructing  a  new  facility  or  plant. 
Process  Gas  argues  that  the  automatic 
authorization  should  apply  to  new 
facilities  at  least  as  long  as  those 
facilities  are  not  expressly  covered  by  an 
existing  contract  between  the  end  user 
and  the  LDC  serving  the  area.  It  states 
that  an  end  user  should  not  be  subject 
to  the  expense  and  delays  of  protests 
and  prior  notice  procedures  simply 
because  it  currently  receives  LDC 
service  for  other  existing  facilities  in  the 
LDC's  service  territory. 

Commission  Response.  As  stated  in 
the  Final  Rule,  the  Commission  believes 
that  an  LDC  should  have  notice  before 
facilities  that  could  potentially  create  a 
bypass  of  its  service  area  are 
constructed.  This  gives  the  LDC  an 
opportunity  to  negotiate  aufi  compete 
with  the  pipeline  for  the  end  user's 
business.  We  do  not  believe  that  this 
necessarily  protects  the  LDC  from 
competition  or  creates  a  problem  with  a 
gap  in  service.  The  end  user  knows  the 
expiration  date  of  the  existing  contract 
well  in  advance.  Similarly,  the  plaiming 
and  construction  of  a  new  plant  or 


facilities  is  not  an  isolated  incident  that 
is  decided  on  the  spur  of  the  moment. 
The  end  users  and  the  pipeline  have 
sufficient  notice  to  plan  accordingly  for 
the  possibility  that  there  may  be  a  delay 
because  of  the  prior  notice  procedures. 
The  pipeline  need  not  wait  until  the 
expiration  of  the  existing  contract  before 
filing  a  prior  notice  proceeding. 
Therefore,  being  subject  to  the  prior 
notice  procedures  need  not  necessarily 
delay  the  ultimate  construction  of  the 
new  delivery  point. 

0.  Section  157.216— Automatic 
Abandonment 

1.  Automatic  Authorization 

The  Final  Rule  allowed  a  pipeline  to 
automatically  abandon  a  receipt  point 
which  had  not  been  used  within  a 
twelve-month  period  if  the  point  is  no 
longer  covered  under  a  firm  contract. 

Comments.  Enron  requests  that  the 
Commission  clarify  that  the  availabilify 
of  a  point  as  an  alternate  delivery  point 
does  not  preclude  automatic 
abandonment  under  the  new 
requirements,  provided  the  point  has 
not  been  used  for  a  period  of  one  year 
prior  to  the  effective  date  of  the 
proposed  abandonment.  INGAA 
requests  clarification  that  a  pipeline 
should  be  able  to  automatically  abandon 
a  receipt  or  delivery  point  so  long  as  the 
point  is  no  longer  covered  under  a  firm 
contract  as  a  primary  point — even  if  the 
point  is  listed  or  has  been  available  as 
an  alternative  point.  INGAA  contends 
that  this  is  consistent  with  the 
Commission's  intent  since  many 
pipeline  shippers  designate  all  or  many 
points  as  alternatives  to  their  primary 
points.  INGAA  argues  that  if  this 
clarification  is  not  granted,  pipelines 
will  be  unable  to  abandon  a  point  if  a 
shipper  has  designated  all  points  as 
alternatives  to  their  priman,'  points  on 
their  contract.  Williston  Basin  raises  a 
similar  concern. 

Indicated  Shippers  argue  that  the 
amendments  adopted  by  the 
Commission  provide  pipelines  with 
considerable  discretion  to  abuse  market 
power  and  limit  competition.  Indicated 
Shippers  contend  that  the  Commission 
erred  in  permitting  automatic 
abandonment  of  any  supply  area 
facility.  Additionally,  they  claim  that 
the  Commission  erred  in  refusing  to 
require  that  pipelines  obtain  consent  of 
upstream  supply  parties  in  order  to 
abandon  supply  area  facilities. 

According  to  Indicated  Shippers,  the 
Commission  must  support  pre-granted 
abandonment  approvals  with 
appropriate  findings  that  existing 
market  conditions  and  regulator}' 
structures  protect  customers  from 
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pipeline  market  power.  Indicated 
Shippers  contend  that  pipelines  will 
strand  supply  if  it  is  in  their  economic 
interest  to  do  so,  regardless  of  what 
would  be  best  for  supply  area 
competition.  Indicated  Shippers  point 
out  that  contrary  to  the  Commission's 
statement  that  upstream  suppliers  have 
contract  agreements  with  shippers  and 
that  they  should  seek  the  appropriate 
remedy  from  the  shipper,  suppliers  have 
Operational  Balancing  Agreement 
(OBA)  and  pooling  agreements  with  the 
pipelines.  They  contend  that  allowing 
abandonment  of  pipeline  supply 
focilities  based  solely  on  the  non- 
opposition  from  shippers  may  not 
adequately  protect  against  prematiire 
abandonment  of  those  facilities. 
Indicated  Shippers  contend  that  the 
Commission's  abandonment  rules  must 
provide  adequate  procedures  to  ensure 
that  upstream  suppliers  and  other 
parties  have  a  meaningful  opportimity 
to  present  their  views  and  supporting 
information  before  a  pipeline  abandons 
a  supply  area  facility.  'They  also  claim 
that  the  Commission  has  failed  to  justify 
the  elimination  of  the  supplier's  right  to 
protest  in  a  prior  notice  filing  to  show 
that  the  facility  will  provide  a 
meaningful  level  of  service  in  the 
foreseeable  future.  The  Commission 
must  provide  sufficient  procedural 
safeguards  to  ensure  that  before  a 
pipeline  may  abandon  jurisdictional 
facilities  or  services,  the  public  interest 
is  protected  through  adequate 
safeguards  against  the  pipeline's 
exercise  of  market  power. 

Commission  Response.  The 
Commission  sees  no  reason  to 
differentiate  between  primary  and 
alternate  firm  receipt  points.  We  do  not 
intend  to  allow  automatic  abandonment 
for  primary  and/or  alternate  points  used 
for  firm  service  under  effective 
contracts,  because  parties  paying 
demand  charges  should  retain  the 
availability  of  those  points.  However,  if 
firm  primary  or  alternate  receipt  points 
are  no  longer  under  a  firm  contract  and 
have  not  been  used  in  the  prior  year, 
such  points  would  be  covered  by  the 
automatic  authority  under  section 
157.216(a)(1).  If  firm  primary  or 
alternate  receipt  points  were  in  use 
during  the  last  12  months,  a  pipeline 
can  obtain  consent  of  its  customers  and 
use  the  automatic  provision  under 
section  157.216(a)(2)  to  abandon  such 
facilities.  If  a  pipeline  cannot  obtain 
consent,  it  must  use  the  prior  notice 
procedures  to  abandon  such  facilities. 

As  to  Indicated  Shippers'  argument, 
pipelines  cannot  unilaterally  abandon  a 
receipt  point  which  is  under  a  firm 
contract  or  that  was  used  for  firm  or 
intemiptible  service  during  the  past  12 


months.  While  there  may  be  many 
reasons  a  receipt  point  goes  unused  for 
some  period  of  time,  pipelines  should 
not  be  required  to  keep  that  point 
available  indefinitely  in  the  event  a 
supplier  and/or  their  customers 
determine  they  may  need  it  at  some 
later  date.  Suppliers  must  rely  on  their 
underlying  contractual  arrangements  for 
remedies.  We  agree  that  supply  area 
parties  do  enter  into  OBAs  and  pooling 
agreements  with  the  pipeline  and  not 
the  shipper,  but  these  are  balancing 
agreements  only.  The  supply  area 
parties  enter  into  contracts  for  the  sale 
of  gas  to  shippers  who  contract  with  the 
pipeline  for  transportation.  Thus, 
shippers  such  as  LDCs  and  end-users 
are  contractually  committed  to  the 
suppliers  for  their  required  gas  supply 
and  to  the  pipeline  for  the  necessary 
transportation  capacity. 

It  is  to  the  supply  contract  with 
pipeline  shippers  diat  these  parties 
must  look  for  a  remedy  if  a  supply  area 
receipt  point  is  proposed  to  be 
abandoned  by  a  pipeline.  These 
agreements  may  cover  multiple  receipt 
points  and  a  shipper  may  ultimately 
decide  that  it  no  longer  needs  service 
from  a  particular  supply  area  facility 
because  its  needs  have  changed, 
alternative  tr£msportation  options  exist, 
or  its  supply  contract  expires  or 
terminates.  The  point  is,  supply  area 
parties  should  be  aware  of  the  market 
area  situation  affecting  both  the 
shippers  purchasing  their  gas  and 
themselves.  If  a  facility  is  in  use  by  firm 
or  intemiptible  shippers,  pipelines 
cannot  abandon  the  facility  without 
shipper  consent.  If  the  shippers  consent, 
the  question  revolves  around  the  status 
of  the  shipper-supplier  contract.  If  a 
shipper  agrees  to  the  abandonment  of  a 
receipt  facility  while  it  is  still 
contractually  committed  to  a  supplier, 
the  suppher  woiUd  seek  remedy  under 
its  contract  with  the  shipper. 

In  the  Final  Rule,  we  required  - 
pipelines  to  make  a  prior  notice  filing  in 
order  to  abandon  delivery  facilities 
which  were  in  use  during  the  preceding 
12  months.  The  order  stated  that 
delivery  points  are  not  eligible  facilities 
because  of  potential  bypass  situations 
and  are  not  covered  by  section 
157.216(b)(2).  We  continue  to  believe 
that  prior  notice  is  necessary  for  the 
construction  of  delivery  points  that 
involve  bypa^  However,  once  such 
delivery  facilities  are  constructed, 
bypass  is  no  longer  relevant.  Thus,  it 
should  not  be  a  factor  when  the  time 
comes  to  abandon  the  delivery  facilities. 

We  believe  that  delivery  fecilities 
which  have  been  in  use  during  the 
preceding  12  months  should  be  eligible 
for  automatic  abandonment  under 


section  157.216(a)(2),  subject  to  the 
pipeline's  obtaining  the  wnritten  consent 
of  the  customers  served  through  such 
facilities.  Therefore,  we  will  modify 
section  157.216(a)(2)  accordingly. 

2.  Prior  Notice  Authorization 

Comments.  INGAA  states  that  section 
157.216(b)(1)  provides  that  a  pipeline 
can  abandon  any  receipt  or  delivery 
point  if  the  existii^  customers  consent. 
INGAA  contends  that  the  Commission 
should  strike  the  reference  to  receipt 
point  here  because  it  has  already 
clarified  that  receipt  points  are  eligible 
for  automatic  authorization  under 
section  157.216(a)(2)  where  customer 
consent  has  been  received. 

Indicated  Shippers  request  that  the 
Commission  clarify  that  pipelines  must 
use  the  prior  notice  procedures  to 
abandon  receipt  points  and  related 
facilities  that  exceed  the  automatic 
project  cost  limit.  Indicated  Shippers 
take  issue  vdth  INGAA's  request  that  the 
Commission  delete  reference  to  receipt 
points  in  section  157.216(b)(1)  because 
receipt  points  are  eligible  for  automatic 
abandonment  under  section 
157.216(a)(2). 

According  to  Indicated  Shippers, 
INGAA  assumes  that  all  receipt  points 
qualify  under  section  157.216(a)(2), 
which  requires  that  the  facility  must 
have  been  installed  under  the  automatic 
construction  authority  of,  and  met  the 
cost  limitations  under,  section 
157.208(a),  or  must  qualify  at  the  time 
of  abandonment.  Indicated  Shippers 
state  that  pipelines,  however,  may  seek 
to  abandon  a  receipt  point  (or  perhaps 
multiple  receipt  points)  and  other 
appurtenant  supply  area  facilities  as 
part  of  a  single  compreliensive 
abandonment.  Indicated  Shippers  aver 
that  those  "facilities  taken  as  a  whole 
may  exceed  the  cost  caps  in  section 
157.208,  and  thus  would  not  qualify  for 
automatic  abandonment  under  section 
157.216(a). 

Commission  Response.  The  only 
facilities  that  can  be  abandoned  under 
the  automatic  authority  of  section 
157.216(a)  are  those  facilities  that  both 
meet  the  eligibihty  requirements  and  do 
not  exceed  the  section  157.208  cost 
limitations.  Receipt  facilities  that  were 
constructed  imder  the  prior  notice 
requirements  or  whose  original  cost 
exceed  the  level  for  automatic 
construction  are  not  eligible  for 
automatic  abandonment  imder  section 
157.216(a).  Pipelines  must  use  the  prior 
notice  authority  under  section 
157.216(b)  to  abandon  such  facilities. 
However,  since  the  cost  limit  for 
automatic  construction  imder  the 
blanket  certificate  is  cmrently  $7.2 
million,  we  do  not  expect  that  many 
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supply  area  abandonments  will  exceed 
this  limitation. 

3.  Abandonment  by  Sale 

In  addition,  we  clarify  that  using 
either  the  automatic  or  prior  notice 
authority  of  this  section  to  abandon 
facilities  by  sale  to  a  third  party  does 
not  address  the  jurisdictional  status  of 
the  facilities  after  the  effective  date  of 
abandonment.  The  acquiring  party  is 
still  responsible  for  seeking  a 
determination,  if  one  is  desired,  on  the 
jurisdictional  status  of  the  facilities. 

P.  Section  157.217— Changes  in  Rate 
Schedules 

The  Final  Rule  allowed  pipelines  to 
change  rate  schedules,  at  customer 
request,  for  the  purpose  of  converting 
Part  157  transportation  or  storage 
service  to  a  complementary  Part  284 
service.  The  order  also  provided 
automatic  abandonment  authorization 
for  the  Part  157  transportation  service 
and  noted  that  pipelines  will  need  to 
make  a  filing  to  reflect  removal  of  the 
Part  157  rate  schedule  from  their  tariff. 
Consistent  with  this  discussion,  w^will 
add  a  new  section  157.217(a)(4)  that 
requires  pipelines  to  remove  any  Part 
157  rate  schedule  under  which  service 
has  been  totally  converted  to  Part  284 
service. 

Q.  Appendix  D  to  Subpart  F— 
Procedures  for  Compliance  With  the 
National  Historic  Preservation  Act  of 
1966  Under  Section  157.206(d)(3)(ii) 

In  the  Final  Rule,  the  Commission 
defined  the  Tribal  Historic  Preservation 
Officer  (THPO)  and  added  references  to 
the  THPO  where  State  Historic 
Preservation  Officer  (SHPO)  is  cited  in 
section  157.202(d)(3)(ii). 

Comments.  Enron  requests  that  the 
Commission  clarify  that,  to  the  extent  a 
THPO  declines  to  comment  in  writing 
or  a  SHPO  gives  conditional  clearance 
subject  to  the  approval  of  the  THPO,  a 
project  will  not  automatically  convert  to 
a  case-specific  certificate  proceeding.  El 
Paso  states  that  the  definition  of  THPO 
should  be  consistent  with  the  definition 
in  Section  106  of  National  Historic 
Preservation  Act  (NHPA)  and  the 
implementing  regulations  of  the 
Advisory  Council  on  Historic 
Preservation  (Advisory  Council). 

EI  Paso  requests  that  the  Commission 
clarify  who  will  constitute  an 
"alternative  consultant"  and  how  the 
consultant  will  be  designated  by  the 
Commission.  El  Paso  also  requests  that 
the  Commission  clarify  that  if  the 
pipeline  files  a  request  for  clearance, 
and  the  SHPO/THPO  does  not  respond 
to  the  request  vdthin  30  days,  the  lack 
of  response  means  that  the  SHPO/THPO 


has  declined  to  consult  with  the 
certificate  holder.  Additionally,  it 
contends  that  the  Commission  should 
revise  its  procedures  to  provide  that  if 
the  SHPO/THPO  does  not  respond 
within  30  days,  the  pipeline  either  may 
proceed  With  the  next  step  Under  the 
Advisory  Council's  process  or  should 
consult  vdth  the  alternative  consultant 
designated  by  the  Commission.  Finally, 
it  requests  that  the  Commission  clarify 
that  if  it  designates  an  alternative 
consultant,  that  consultant  must  act 
within  30  days  of  the  pipeline's  request 
for  clearance. 

Commission  Response.  Under  section 
106  of  the  NHPA,  the  Commission  is 
obligated  to  ensure  that  the  Advisory 
Council's  process  is  properly  carried 
out.  Under  the  Commission's  blanket 
certificate  construction  program,  the 
pipeline's  construction  must  be  subject 
to  the  SHPO/THPO  review  and  it  can 
have  no  impact  to  covered  cultvu^ 
resources.  If  these  two  requirements  are 
met,  the  Commission  has  determined 
that  it  has  met  its  obligation  under  the 
Advisory  Council's  regulations. 

If  the  SHPO/THPO  have  not 
responded  to  a  company's  request 
widiin  30  days,  it  does  not  mean  that 
they  have,  declined  to  consult  with  the 
certificate  holder.  Section  106  of  the 
NHPA  pertains  to  responding  to  the 
Federal  agency  official,  not  the 
applicant.  The  Commission  views  the 
SHPO/THPO's  failure  to  respond  and 
declining  to  consult  as  two  different 
things. 

If  the  SHPO/THPO  respond  to  the 
certificate  holder  that  they  will  not 
consult  with  the  certificate  holder,  then 
Appendix  II  provides  that  the  certificate 
holder  should  contact  the  Commission 
for  a  determination  of  how  to  proceed. 
Depending  on  the  circumstances  of  the 
project,  and  the  reason  given  for 
declining  to  consult,  the  Commission 
staff  will  designate  an  alternative  entity, 
to  be  determined  by  the  Director  of  the 
OPR,  or  it  might  take  over  the 
consultation  responsibility.  This 
provision  allows  the  blanket  process  to 
continue  where  it  might  otherwise  be 
stymied.  Projects  do  not  convert  to  the 
case-specific  authorization  procedures 
because  either  the  SHPO  or  the  THPO 
decline  to  consult. 

U  the  SHPO/THPO  fail  to  respond  to 
the  certificate  holder,  it  is  up  to  the 
certificate  holder  to  decide  how  long  it 
will  wait  before  it  requests  assistance 
from  the  Conomission  or  determines  that 
it  can  not  use  the  blanket  process  for  a 
given  project.  In  any  event,  it  may  not 
proceed  with  the  blanket  project  unless 
it  gets  a  response  from  the  SHPO/THPO 
or  until  it  contacts  the  Commission, 
which  will  then  determine  how  to 


proceed  under  the  particular 
circumstances. 

Finally,  we  will  revise  paragraph  (d) 
of  Appendix  II  consistent  with  the 
Advisory  Council  regulation  to  state  that 
THPO  means  the  Tribal  Historic 
Preservation  Officer,  as  at  Title  36 
section  800.2(c)(2)  of  the  Code  of 
Federal  Regulations  (CFR). 

R.  Section  380.12(c)(2)— 
Nonjurisdictional  Facilities 

In  the  Final  RiUe,  the  Commission 
listed  the  information  it  needed  to 
consider  the  environmental  impact  of 
related  nonjurisdictional  facilities  that 
would  be  constructed  upstream  or 
downstream  of  the  jurisdictional 
facilities  for  the  purpose  of  delivering, 
receiving,  or  using  the  proposed  gas 
volimies. 

Comments.  Generally,  DMGAA  and 
Enron  contend  that  the  Commission  is 
requesting  too  much  information  under 
the  filing  requirements  relative  to  the 
four-factor  test,  '*  and  that  the 
information  may  not  be  available  at  the 
time  the  pipeline  files  the  application. 
Further,  they  contend  that  the 
requirements  should  not  be  part  of  the 
minimum  checklist  and  that  the 
application  should  not  be  rejected  if  the 
pipeline  fails  to  provide  all  the 
information. 

Commission  Response.  The  four- 
factor  test  cannot  be  apphed  without  a 
knowledge  of  what  the  facilities  are  and 
where  they  are  to  be  located.  Without  a 
description  of  the  facilities,  it  is  difficult 
to  apply  the  first  factor  and  determine 
whether  the  "regulated  activity 
comprises  'merely  a  link'  in  a  corridor 
type  project."  Without  location 
information  and  a  reasonable 
description  of  the  facilities  involved,  it 
isn't  possible  to  apply  factors  two  or 
three  to  determine  whether  there  "are 
aspects  of  the  nonjurisdictional  facility 
in  the  immediate  vicinity  of  the 
regulated  activity  which  uniquely 
determine  the  location  and 
configuration  of  the  regulated  activity" 
or  the  "extent  to  which  the  entire 
project  will  be  within  the  Commission's 
jurisdiction."  Locational  information,  as 
well  as  the  status  of  permits  needed  for 
the  nonjurisdictional  facility,  are 
required  to  determine  factor  four,  "the 
extent  of  cumulative  Federal  control 
and  responsibility."  Consequently,  the 
Final  Rule  requires  in  sections 
380.12(c)(2)(i)(A-C)  that  the  filing 
provide  a  brief  description,  locational 
information,  and  status  of  permits  for 
the  nonjiuisdictional  facilities. 


>^See  Algonquin  Gas  Transmission  Co..  59  FERC 
^61.255.  at  61.934  (1992). 
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The  Final  Rule  also  requires 
consultation  with  the  appropriate 
agencies  for  endangered  species, 
cultural  resources,  and  coastal  zone 
management  in  sections 
380.12(c){2}(i)(D-F).  While  this 
information  is  not  needed  for  the  four- 
factor  test,  it  is  usually  needed  for  a 
complete  analysis  of  the  project  under 
the  legislation  covering  these  resources. 
Further,  if  it  hasn't  already  been  done 
by  the  nonjurisdictional  sponsor,  it  can 
usually  be  done  with  very  little  effort  at 
the  same  time  as  similar  analysis  is 
done  for  the  jurisdictional  facilities. 

Finally,  section  380.12(c)(2)(ii)  asks 
the  jurisdictional  company  to  give  the 
CoQunission  its  view  of  the  results  of 
applying  the  four-factor  test.  This  allows 
the  company  direct  input  into  the 
analysis  and  can  help  the  staff  more 
fully  understand  the  circumstances  of 
the  project  so  it  can  make  an 
appropriate  recommendation  to  the 
Commission. 

The  four-factor  test  must  be  applied  as 
early  in  the  environmental  review 
process  as  possible  to  avoid  substantial 
delays.  WiUiout  it,  it  is  difficult  for  the 
Commission  to  determine  whether  an 
environmental  assessment  may  suffice 
or  whether  an  environmental  impact 
statement  would  be  appropriate.  It  is 
difficult  to  identify  the  scope  of 
whatever  environmental  document  will 
be  prepared  without  this  information, 
and,  in  fact,  if  it  is  filed  after  the  initial 
scoping,  it  is  entirely  possible  that  a 
second  scoping  process,  including 
additional  public  meetings,  would  be 
required.  This  would  be  wasteful  of 
Commission's  time  and  resources,  as 
well  as  having  the  potential  to  delay  the 
enviroimiental  review  and  the 
Commission's  ultimate  disposition  of 
the  application.  Therefore,  we  believe  it 
is  necessary  that  this  information  be 
filed  with  the  application. 

S.  Section  380.12(f)(2)— Cultural 
Resources 

The  Final  Rule  requires  that  the 
documentation  of  the  applicant's  initial 
cultural  resources  consultation  and 
Overview  and  Survey  Reports  must  be 
filed  with  the  initial  application. 
Further,  it  requires  that  the  conmients  of 
the  SHPO  and  land  management  agency, 
if  appropriate,  be  filed  with  the  initial 
application  if  they  are  available. 

1.  Survey  Reports 

Comments.  INGAA  requests  that  the 
Commission  clarify  that  the  intent  of  the 
langiiage  in  section  380.12(f)(2)  is  not  to 
require  that  a  survey  report  is  necessary 
in  every  case.  It  states  that  the  general 
practice  of  the  industry  is  to  file  an 
Overview  Report  with  the  application.  It 


explains  that  the  Overview  Report 
canvasses  existing  literature  to  identify 
significant  sites  in  the  vicinity  of  the 
proposed  project,  and  allows  the 
sponsor  either  to  avoid  the  site  or  to  set 
forth  proposed  mitigation  measures.  It 
argues  that  a  survey  report  takes  much 
longer  to  complete  and  is  significantly 
more  costly  since  it  involves  using  an 
eucheologist  to  examine  the  actual  route 
to  determine  whether  there  are 
additional  sites  not  currently  identified 
in  existing  literatiue.  It  contends  that 
the  determination  of  whether  a  survey  is 
required  is  made  in  consultation  with 
the  appropriate  SHPO. 

Commission  Response.  As  clearly 
stated  in  section  380.12(f)(2),  it  is  our 
intent  to  require  that  the  survey  report 
is  filed  with  the  application  in  all  cases 
where  the  report  is  deemed  necessary 
during  the  cultural  resources 
consultations.  As  stated,  one  of  the 
Commission's  goals  in  the  Final  Rule  is 
to  facilitate  expediting  the  certificate 
process.  The  current  practice  of  the 
industry  that  INGAA  alludes  to  is  a 
significant  contributing  factor  to  the 
time  required  for  Commission  review. 
Applications  which  do  not  have  the 
survey  reports  included  are  invariably 
delayed  while  the  applicant  and  the 
Commission's  staff  attempt  to  satisfy  the 
requirements  of  the  law  before  a 
certificate  is  issued  or  construction 
begins.  Therefore,  the  survey  report 
should  be  filed  with  the  application 
when  it  is  deemed  necessary  as  a  result 
of  the  consultations. 

2.  Issuing  Certificates 

Comments.  Enron  and  INGAA  request 
that  the  Commission  clarify  the  timing 
for  providing  SHPO/THPO  clearances  in 
conjunction  with  the  issuance  of  a  case- 
specific  certificate.  They  contend  that 
currently  certificates  are  issued 
contingent  on  receiving  clearances 
before  construction  begins  on  the 
affected  area  because  the  pipeline  may 
not  have  been  able  to  secure  the  land 
rights  necessary  to  perform  cultural 
resource  work  prior  to  the  issuance  of 
the  certificate. 

Commission  Response.  The 
Commission  prefers  that  the  SHPO/ 
THPO  comments  on  the  Overview  and 
Survey  Reports  and  the  Evaluation 
Report  and  Treatment  Plan,  if  required, 
for  the  entire  project  be  filed  before  a 
certificate  is  issued.  However,  we 
understand  that  if  access  to  the  property 
is  denied  by  the  landowmer,  comments 
for  the  areas  to  which  access  has  been 
denied  would  be  filed  after  the 
certificate  is  issued.  The  Commission 
will  determine  on  a  case-by-case  basis  if 
it  is  necessary  to  issue  a  certificate 


contingent  on  the  pipeline  receiving 
clearances  before  construction  begins. 

T.  Section  380.12(k)(4)— Compressor 
Facilities 

In  the  Final  Rule,  the  Commission 
required  that  the  pipeline  provide 
certain  specific  iiiformation  concerning 
the  compression  facilities  proposed  in 
an  application  and  the  noise  impact  of 
proposed  compression  and  LNG 
facilities. 

Comments.  On  rehearing,  INGAA 
contends  that  much  of  the  information 
concerning  the  compression  facilities  is 
not  available  at  the  time  the  application 
is  filed  because  the  pipeline  has  not 
made  its  final  selection  of  compressor 
units.  It  requests  that  the  minimimi 
checklist  be  clarified  so  as  to  require 
data  that  is  reasonably  available  at  the 
time  the  application  is  filed.  Williston 
Basin  makes  a  similar  request. 

Commission  Response.  The 
Commission  agrees  that  some  of  the 
items  listed  in  the  minimum  checklist 
may  not  be  available  at  the  time  of 
filing,  especially  for  large  projects  with 
long  tead  times.  This  information 
includes  the  manufacturer's  name  and 
the  model  number  of  the  compressor 
units.  Therefore,  we  will  modify  section 
380.12(k)(4)(ii)  and  paragraph  4  of  the 
Resource  Report  9  section  of  the 
Appendix  A  to  Part  380  and  limit  the 
information  the  pipeline  must  provide 
for  new  compressors  at  the  time  the 
application  is  filed  to  the  proposed 
horsepower  of  compression,  the  type  of 
compressor  that  is  needed  (tiu-bine, 
reciprocating),  and  the  energy  source 
(natural  gas  or  electricity).  These  are 
basic  pieces  of  information  that  are 
needed  to  formulate  a  project.  If  the 
additional  required  information  listed  in 
the  resource  report  is  not  available  at 
the  time  the  application  is  filed,  the 
applicants  should  justify  the  absence  of 
such  information,  especially  for  smaller 
projects  where  there  may  not  be  a  long 
lead  time.  Additionally,  the  application 
should  specify  when  the  listed 
information  will  be  available  and  when 
it  will  be  filed. 

U.  Section  380.14(a)(3)— Cultural 
Resources  Procedure  for  Case-specific 
Projects 

The  Final  Rule  adds  a  new  section 
380.14  to  the  Commission's  regulations 
to  address  concerns  regarding  the 
Commission's  compliance  with  the 
National  Historic  Pteservation  Act. 

Comment.  INGAA  requests  that  the 
Commission  clarify  that  if  a  pipeline 
files  a  request  for  clearance  and  the 
SHPO/THPO  does  not  respond  to  the 
pipeline  within  30  days,  the  SHPO/ 
THPO  has  declined  to  consult  with  the 
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certificate  holder  for  the  purpose  of 
complying  with  section  380.14(a). 

Commission  Response.  As  explained 
above,  under  section  106  of  the  NHPA, 
the  Commission  is  obligated  to  ensure 
that  the  Advisory  Coimcil's  process  is 
properly  carried  out.  If  the  SHPO/THPO 
has  not  responded  within  30  days,  it 
does  not  mean  that  they  have  declined 
to  consult  with  the  certificate  holder.  If 
the  SHPO/THPO  does  not  respond,  the 
applicant  should  contact  the 
Commission's  staff  for  further  guidance. 

V.  Section  380.15 — Siting  and 
Maintenance  Requirements 

In  section  380.15  of  the  Final  Rule, 
the  Commission  moved  the  siting 
guidelines  from  section  2.69  in  the 
General  Policy  and  Interpretations 
section  to  the  environmental  regulations 
in  Part  380. 

Comments.  INGAA  requests  that  the 
Commission  clarify  that  this  section 
should  be  titled  "guidelines"  and  not 
requirements  since  section  380.15(d) 
lists  suggestions  to  avoid  or  minimize 
effects  on  scenic,  historic,  wildlife,  and 
recreational  values  that  may  or  may  not 
be  applicable  to  every  project. 

Commission  Response.  In  section 
380.15  the  Commission  is  requiring  that 
the  pipeline  consider  the  areas  listed 
when  it  is  planning  a  construction 
activity.  If  the  requirements  of  the 
section  are  "not  applicable"  to  a  project, 
then  they  are  not  relevant  to  that  project 
and  there  is  no  potential  for  conflict.  For 
projects  wh"ere  they  are  applicable,  the 
wording  is  such  that  a  good  faith  effort 
to  comply  should  be  adequate.  In  all 
cases,  the  applicant  should  be  able  to 
justify  the  level  of  compliance. 

W.  Miscellaneous 

Minor  modifications  have  been  made 
to  certain  sections  in  the  regulations  to 
correct  references  to  other  sections  that 
have  been  changed  and  to  update  the 
Commission's  address  and  phone 
number.  Additionally,  the  Commission 
intends  to  modify  the  minimum  filing 
requirement  in  Resource  Report  8  for 
facilities  in  a  designated  coastal  zone 
management  area  as  specified  in 
number  nine  in  Resource  Report  8  in 
Appendix  A  to  Part  380.  In  addition  to 
requiring  that  the  pipeline  identify  all 
facilities  located  widiin  a  designated 
coastal  zone  management  area,  it  will 
also  require  that  the  applicant  provide 
a  consistency  determination  or  evidence 
that  it  has  requested  a  consistency 
determination  consistent  with  the 
existing  requirements  in  section 
380.12(j)(7). 

The  Commission  will  also  clarify  the 
minimum  filing  requirement  in 
Resource  Report  3  for  threatened  or 


endangered  species  surveys  as  specified 
in  number  six  in  Resource  Report  3  in 
Appendix  A  to  Part  380.  The  text  of  this 
resource  report  clearly  and  explicitly 
indicates  that  the  surveys  for  the  species 
or,  in  the  case  where  timing  problems 
exist,  habitat  surveys  must  be  done  and 
reported  upon  as  part  of  the  initial 
application.  This  requirement  was 
implicit  in  the  wording  of  Appendix  A. 
We  clarify  the  intent  by  making  it 
explicit. 

In  the  Final  Rule,  the  existing 
paragraph  (a)(2).  Maps  and  diagrams,  in 
section  157.6  was  inadvertently 
removed.  We  will  correct  this  error  by 
reinserting  this  paragraph. 

Finally,  in  the  Final  Rule  the  existing 
paragraph  (g).  Reports,  in  section 
157.206  was  inadvertently  removed  and 
paragraph  (h).  Treatment  of  Revenues, 
was  redesignated  as  paragraph  (d). 
Paragraph  (g),  Reports,  should  have 
been  redesignated  as  paragraph  (d)  and 
the  Treatment  of  Revenues  paragraphs 
should  have  been  removed.  We  will 
correct  this  error  in  this  rehearing  order. 

List  of  Subiects 

18CFRPart2 

Administrative  practice  and 
procediue.  Electric  power,  Natiu-al  gas. 
Pipelines,  Reporting  and  record  keeping 
requirements. 

18  CFR  Part  157 

Administrative  practice  and 
procedure.  Natural  gas,  Reporting  and 
record  keeping  requirements. 

18  CFR  Part  284 

Continental  shelf,  Natxutd  gas. 
Reporting  and  record  keeping 
requirements. 

18  CFR  Part  380 

Environmental  impact  statements. 
Reporting  and  record  keeping 
requirements. 

18  CFR  Part  385 

Administrative  practice  and 
procedure.  Electric  power.  Penalties, 
Pipelines,  Reporting  and  record 
keeping. 

By  the  Commission. 
David  P.  Boergers, 

Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  amends  parts  2, 157,  284, 
380,  and  385,  Chapter  I,  Title  18,  Code 
of  Federal  Regulations,  as  follows  . 

PART  2— GENERAL  POUCY  AND 
INTERPRETATIONS 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 


Authority:  5  U.S.C.  601;  15  U.S.C.  717- 
71 7w.  3301-3432;  16  U.S.C.  792-825y,  2601- 
2645;  42  U.S.C.  4321-4.361,  7101-7352. 

2.  hi  §  2.55,  paragraphs  (a)(2) 
introductory  text  and  (a)(2)(ii)  are 
revised  to  read  as  follows: 

§  2.55    Definition  of  terms  used  in  section 
7(c). 

***** 

(a)  *  *  * 

(2)  Advance  notification.  One  of  the 
following  requirements  will  apply  to 
any  specified  auxiliar>'  installation.  If 
auxiliary  facilities  are  to  be  installed: 
***** 

(ii)  On,  or  at  the  same  time  as, 
certificated  facilities  which  are  not  yet 
in  service  (except  those  authorized 
under  the  automatic  procedures  of  part 
157  of  subpart  F  of  this  chapter),  then 
a  description  of  the  auxiliary  facilities 
and  their  locations  must  be  provided  to 
the  Commission  at  least  30  days  in 
advance  of  their  installation:  or 


PART  157— APPLICATIONS  FOR 
CERTIRCATES  OF  PUBLIC 
CONVENIENCE  AND  NECESSITY  AND 
FOR  ORDERS  PERMimNG  AND 
APPROVING  ABANDONMENT  UNDER 
SECTION  7  OF  THE  NATURAL  GAS 
ACT 

3.  The  authority  citation  for  part  157 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  717-717W,  3301- 
3432;  42  U.S.C.  7101-7352. 

4.  In  §157.6: 

A.  Paragraphs  (a)(2)  through  (a)(5)  are 
redesignated  as  (a)(3)  through  {a)(6). 

B.  A  new  paragraph  (a)(2)  is  added. 

C.  Paragraph  (b)(8)  is  revised. 
The  addition  and  revision  read  as 

follows: 

§157.6    Applications;  general 
requirements. 

(a)  *  *  * 

(2)  Maps  and  diagrams.  An  applicant 
xequired  to  submit  a  map  or  diagram 
under  this  subpart  must  submit  one 
paper  copy  of  the  map  or  diagram. 
***** 

(b)  '  *  • 

(8)  For  applications  to  construct  new. 
facilities,  detailed  cost-of-service  data 
supporting  the  cost  of  the  expansion 
project,  a  detailed  study  showing  the 
revenue  responsibility  for  each  firm  rate 
schedule  imder  the  pipeline's  currently 
effective  rate  design  and  under  the 
pipeline's  proposed  rates,  a  detailed  rate 
impact  analysis  by  rate  schedule 
(including  by  zone,  if  applicable),  and 
an  analysis  reflecting  the  impact  of  the 
fuel  usage  resulting  iroxn  the  proposed 
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expansion  project  (including  by  zone,  if 
applicable). 

***** 

5.  Section  157.8  is  revised  to  read  as 
follows: 

§  1 57  J    Acceptance  for  filing  or  rejection 
of  applications. 

Applications  will  be  docketed  wben 
received  and  the  applicant  so  advised. 

(a)  If  an  application  patently  fails  to 
comply  with  applicable  statutory 
requirements  or  with  applicable 
Commission  rules,  regulations,  and 
orders  for  which  a  waiver  has  not  been 
granted,  the  Director  of  the  Office  of 
Pipeline  Regulation  may  reject  the 
application  within  10  days  of  filing  as 
provided  by  §  385.2001(b)  of  this 
chapter.  This  rejection  is  without 
prejudice  to  an  applicant's  refiling  a 
complete  application.  However,  an 
application  will  not  be  rejected  solely 
on  the  basis  of: 

(1)  Environmental  reports  that  are    . 
incomplete  because  the  company  has 
not  been  granted  access  by  the  affected 
landowner(s)  to  perform  required 
surveys;  or, 

(2)  Enviroiunental  reports  that  are 
incomplete,  but  where  the  minimiun 
checklist  requirements  of  Part  380, 
Appendix  A  of  this  chapter  have  been 
met. 

(b)  An  application  which  relates  to  an 
operation,  sale,  service,  construction, 
extension,  acquisition,  or  abandonment 
concerning  which  a  prior  application 
has  been  filed  and  rejected,  shall  be 
docketed  as  a  new  application.  Such 
new  application  shall  state  the  docket 
number  of  the  prior  rejected  application. 

(c)  The  Director  of  the  Office  of 
Pipeline  Regulation  may  also  reject  an 
application  after  it  has  been  noticed,  at 
any  time,  if  it  is  determined  that  such 
application  does  not  conform  to  the 
requirements  of  this  part. 

6.  Section  157.10  is  revised  to  read  as 
follows: 

9 1 57.1 0    Interventions  and  protests. 

(a)  Notices  of  applications,  as 
provided  by  §  157.9,  will  fix  the  time 
within  which  any  person  desiring  to 
participate  in  the  proceeding  may  file  a 
petition  to  intervene,  and  within  which 
any  interested  regulatory  agency,  as 
provided  by  §  385.214  of  this  chapter, 
desiring  to  intervene  may  file  its  notice 
of  intervention. 

(1)  Any  person  filing  a  petition  to 
intervene  or  notice  of  intervention  shall 
state  specifically  whether  he  seeks 
formal  hearing  on  the  application. 

(2)  Any  person  may  file  to  intervene 
on  environmental  grounds  based  on  the 
draft  environmental  impact  statement  as 
stated  at  §  380.10(a)(l)(i)  of  this  chapter. 


In  accordance  with  that  section,  such 
intervention  will  be  deemed  timely  as 
long  as  it  is  filed  within  the  comment 
period  for  the  draft  environmental 
impact  statement. 

(3)  Failure  to  make  timely  filing  will 
constitute  grounds  for  denial  of 
participation  in  the  absence  of 
extraordinary  circumstances  or  good 
cause  shown. 

(4)  Protests  may  be  filed  in 
accordance  with  §  385.211  of  this 
chapter  within  the  time  permitted  by 
any  person  who  does  not  seek  to 
participate  in  the  proceeding. 

(b)  A  copy  of  each  application, 
supplement  and  amendment  thereto, 
including  exhibits  required  by 

§§  157.14, 157.16,  and  157.18,  shall 
upon  request  be  promptly  supplied  by 
the  applicant  to  anyone  who  has  filed  a 
petition  for  leave  to  intervene  or  given 
notice  of  intervention. 

(1)  An  applicant  is  not  required  to 
serve  voliuninous  or  difficult  to 
reproduce  material,  such  as  copies  of 
certain  environmental  information,  to 
all  parties,  as  long  as  such  material  is 
publically  available  in  an  accessible 
central  location  in  each  county 
throughout  the  project  area. 

(2)  An  applicant  shall  make  a  good 
faith  effort  to  place  the  materials  in  a 
public  location  that  provides  maximum 
accessibility  to  the  public. 

(c)  Complete  copies  of  the  application 
must  be  available  in  accessible  central 
locations  in  each  county  throughout  the 
project  area,  either  in  paper  or 
electronic  format,  within  three  business 
days  of  the  date  a  filing  is  issued  a 
docket  niunber.  Within  five  business 
days  of  receiving  a  request  for  a 
complete  copy  from  any  party,  the 
applicant  must  serve  a  full  copy  of  any 
filing  on  the  requesting  party.  Such 
copy  may  exclude  voluminous  or 
difficult  to  reproduce  material  that  is 
publically  available.  Pipelines  must 
keep  all  voluminous  material  on  file 
with  the  Commission  and  make  such 
information  available  for  inspection  at 
buildings  with  public  access  preferably 
with  evening  and  weekend  business 
hours,  such  as  libraries  located  in 
central  locations  in  each  county 
throughout  the  project  area. 

§157.103    [Amended] 

7.  In  §  157.103,  in  paragraph  (i)  the 
reference  to  "157.206(d)"  is  removed 
and  a  reference  to  "157.206(b)"  is  added 
in  its  place. 

8.  In  §  157.202,  the  second  sentence  in 
paragraph  (b)(2)(i),  and  paragraphs 
(b){2)(ii)(D)  and  (b)(12)  are  revised  to 
read  as  follows: 


§157.202    Definitiont. 

*        *        *        *        • 

(b)*** 

(2)(i)  *  *  *  Eligible  facility  also 
includes  any  gas  supply  facility  or  any 
facility,  including  receipt  points, 
needed  by  the  certificate  holder  to 
receive  gas  into  its  system  for  further 
transport  or  storage,  and  interconnecting 
facilities  between  transporters  that 
transport  natural  gas  under  part  284  of 
this  chapter.  *  *  * 

(ii)  *  *  * 

(D)  A  facility  required  to  test  or 
develop  an  imderground  storage  field  or 
that  alters  the  certificated  capacity, 
deliverability,  or  storage  boundary,  or  a 
facility  required  to  store  gas  above 
groimd  in  either  a  gaseous  or  liquified 
state,  or  a  facility  used  to  receive  gas 
from  plants  manufactiuing  synthetic  gas 
or  from  plants  gasifying  liquefied 
natural  gas,  or  wells  needed  to  utilize  an 
underground  storage  field. 
***** 

(12)  Interconnection  facilities  means 
the  interconnecting  point,  which 
includes  the  tap,  metering,  and  MStR 
facilities  and  the  related  intercoimecting 
pipeline. 
***** 

9.  In  §  157.206,  in  the  second  sentence 
in  paragraph  (c)  the  words  "due  to 
construction  delays"  are  removed,  and 
paragraph  (d)  is  revised  to  read  as 
follows: 

§  1 57.206    Standard  conditions. 

***** 

(d)  Reports.  The  certificate  holder 
shall  file  reports  as  required  by  this 
subpart. 

***** 

10.  In  §  157.208,  the  second  sentence 
in  paragraph  (f)(2)  is  revised  to  read  as 
follows: 

§  1 57.208    Construction,  acquisition, 
operation,  replacement,  and  miscellaneous 
rearrangement  of  facilities. 

***** 

(2)  *  *  *  In  the  event  that  the 
certificate  holder  thereafter  wishes  to 
change  the  maximum  operating  pressure 
of  supply  or  delivery  lateral  facilities 
constructed  imder  section  7(c)  of  the 
Natural  Gas  Act  or  facilities  constructed 
imder  this  section,  it  shall  file  an 
appropriate  request  piu-suant  to  the 
procediues  set  forth  in  §  157.205(b). 


11.  hi  §  157.216,  paragraph  (a)(2)  is 
revised  to  read  as  follows; 

§157.216    Abandonment, 
(a)  *  *  * 
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(2)  An  eligible  facility  that  was 
installed  pursuant  to  automatic 
authority  under  §  157.208(a),  or  that 
now  qualifies  for  automatic  authority 
imder  §  157.208(a),  or  a  facility 
constructed  under  §  157.211,  provided 
the  certificate  holder  obtains  die  written 
consent  of  the  customers  that  have 
received  service  through  the  facilities 
during  the  past  12  months. 
***** 

12.  hi  §  157.217,  paragraph  (a)(4)  is 
added  to  read  as  follows: 

§  1 57.21 7    Changes  in  ratrschedules. 

(a)  *  *  * 

(4)  The  certificate  holder  shall  make 
a  filing  to  reflect  removal  of  the  Part  157 
rate  schedule  from  its  tariff. 

***** 

13.  In  Appendix  I  to  Subpart  F  of  Part 
157,  the  reference  to  "157.206(b)(2)(vii)" 
in  the  second  paragraph  of  the 
introductory  text  and  the  introductory 
text  in  paragraph  2,  and  paragraph  3,  is 
removed  and  a  reference  to 
"157.206(b)(2)(vi)"  is  added  in  its  place. 

14.  In  Appendix  11  to  Subpart  F  of  Part 
157,  in  paragraph  (7)  the  phrase  ",  or 
THPO,  as  appropriate,"  is  added  after 
the  reference  to  "the  SHPO"  wherever  it 
appears,  and  paragraph  (d)  is  revised  to 
read  as  follows: 

Appendix  n  to  Subpart  F — Procedures 
for  Compliance  Widi  the  National 
Historic  Preservation  Act  of  1966  Under 
§157.206(b)(3)(ii) 

***** 

(d)  "THPO"  means  tiie  Tribal  Historic 
Preservation  Officer,  as  defined  at  36  CFR 
800.2(c)(2). 


PART  284— CERTAIN  SALES  AND 
TRANSPORTATION  OF  NATURAL  GAS 
UNDER  THE  NATURAL  GAS  ACT,  THE 
NATURAL  GAS  POLICY  ACT  OF  1978 
AND  RELATED  AUTHORITIES 

15.  The  authority  citation  for  part  284 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  71 7-71 7w,  3301- 
3432;  42  U.S.C.  7101-7352;  43  U.S.C.  1331- 
1356. 

16.  In  §  284.11,  in  paragraphs  (a)  and 
{c){2)  the  references  to  "157.206(d)"  are 
removed  and  references  to  "157.206(b)" 
are  added  in  their  place. 

PART  380— REGULATIONS 
IMPLEMENTING  THE  NATIONAL 
ENVIRONMENTAL  POLICY  ACT 

17.  The  authority  citation  for  part  380 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  4321-4370a.  7101- 
7352;  E.0. 12009.  3  CFR  1978  Comp.,  p.  142. 


§380.8    [Amended] 

18.  It  §380.8: 

A.  The  references  to  "400  First  Street 
NW.,"  and  "825  North  Capitol  Street 
NW.,"  are  removed  and  references  to 
"888  First  Street  NE.,"  are  added  in 
their  place. 

B.  The  reference  to  "and  Producer"  in 
the  second  sentence  is  removed. 

C.  The  telephone  number  "376-9171" 
is  removed  and  the  telephone  number 
"219-2700"  is  added  in  its  place. 

D.  The  telephone  number  "357-8500" 
is  removed  and  the  telephone  number 
"208-0700"  is  added  in  its  place. 

§380.9    [Amended] 

19.  In  §  380.9,  in  paragraph  (b)  the 
reference  to  "825  North  Capitol  Street 
NW.,  room  1000"  is  removed  and  a 
reference  to  "888  First  Street  NE.,  Room 
2A"  is  added  in  its  place. 

20.  In  §  380.12,  a  heading  is  added  to 
paragraph  (f)(2);  and  the  last  sentence  in 
paragraph  (f)(2)  introductory  text  and 
paragraph  (k)(4)(ii)  are  revised  to  read  as 
follows: 

§  380.1 2    Environmental  Reports  for 
Natural  Gas  Act  Applications. 

***** 

(f)  *  *  * 

[2]  Initial  filing  requirements.  *  *   *  If 
surveys  are  deemed  necessary  by  the 
consultation  with  the  SHPO/THPO,  the 
siuvey  report  must  be  filed  with  the 
application. 
***** 

(k)  •  *^  * 

(4)*  '  * 

(ii)  Include  sound  pressure  levels  for 
immuffled  engine  inlets  and  exhausts, 
engine  casings,  and  cooUng  equipment; 
dynamic  insertion  loss  for  all  mufflers; 
soimd  transmission  loss  for  all 
compressor  building  components, 
including  walls,  roof,  doors,  windows 
and  ventilation  openings;  soimd 
attenuation  from  the  station  to  nearby 
noise-sensitive  areas;  the  manufacturer's 
name,  the  model  number,  the 
performance  rating;  and  a  description  of 
each  noise  soiut:e  and  noise  control 
component  to  be  employed  at  the 
proposed  compressor  station.  For 
proposed  compressors  the  initial  filing 
must  include  at  least  the  proposed 
horsepower,  type  of  compression,  and 
energy  source  for  the  compressor. 
***** 

21.  In  Appendix  A  to  Part  380, 
paragraph  6  of  Resource  Report  3, 
paragraph  9  of  Resource  Report  8,  and 
paragraph  4  of  Resourqe  Report  9  are 
revised  to  read  as  follows: 


Appendix  A  to  Part  380 — Minimum 
Filing  Requirements  for  Environmental 
Reports  Under  the  Natural  Gas  Act 


Resource  Report  3 — Vegetation  and 
Wildlife 

***** 

6.  Identify  all  federally  listed  or 
proposed  endangered  or  threatened 
species  that  potentially  occur  in  the 
vicinity  of  the  project  and  discuss  the 
results  of  the  consultations  with  other 
agencies.  Include  siuvey  reports  as 
specified  in  §  380.12(e)(5). 


Resource  Report  8 — Land  Use, 
Recreation  and  Aesthetics 


9.  Identify  all  facilities  that  would  be 
within  designated  coastal  zone 
management  areas.  Provide  a 
consistency  determination  or  evidence 
that  a  request  for  a  consistency 
determination  has  been  filed  with  the 
appropriate  state  agency.  ({§  380.12(j)(4 
&7)) 


Resource  Report  9 — Air  and  Noise 
Quality 

***** 

4.  Describe  the  existing  compressor 
units  at  each  station  where  new. 
additional,  or  modified  compressor 
units  are  proposed,  including  the 
manufactiuer,  model  number,  and 
horsepower  of  the  compressor  units.  For 
proposed  new,  additional,  or  modified 
compressor  units  include  the 
horsepower,  type,  and  energy  source. 
{§380.12(k)(4)). 


PART  385— RULES  OF  PRACTICE  AND 
PROCEDURE 

22.  The  Authority  citation  for  part  385 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  551-557;  15  U.S.C. 
717-71 7z.  3301-3432;  16  U.S.C.  791a-«25r, 
2601-2645;  31  U.S.C.  9701;  42  U.S.C.  7101- 
7352:  49  U.S.C.  60502;  49  App.  U.S.C.  1-85. 

§835.2001    [Amended] 

23.  In  §  385.2001,  the  reference  in 
paragraph  {a)(l)(i)  to  "825  North  Capitol 
Street"  is  removed  and  a  reference  to 
"888  First  Street  N.E."  is  added  in  its 
place. 

[PR  Doc.  99-25783  Filed  10-6-99;  8:45  am] 
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DEPARTMENT  OF  STATE 
22  CFR  Part  171 

BROADCASTING  BOARD  OF 
GOVERNORS 

22  CFR  Chapter  V,  and  48  CFR  Cttapter 
19 

[Public  Notice  #  3127} 

RapMl,  Radesignation  and 
Amandmant  of  ttie  United  States 
Informatkm  Agency's  Former 
Regulations 

agency:  Department  of  State  and 
Broadcasting  Board  of  Governors. 

ACnOW:  Final  rule. 

SUMMARY:  Pursuant  to  the  consolidation 
of  the  United  States  Information  Agency 
("USIA")  and  the  Department  of  State  as 
mandated  by  the  Foreign  Affairs 
Agencies  Consolidation  Act  of  1998, 
this  rule  amends  USIA's  former  public 
regulations  in  the  Code  of  Federal 
Regulations  (CFR).  Some  of  these 
regulations  are  repealed,  some  are 
revised  and  amended  to  apply  only  to 
the  Department  of  State,  and  some  are 
amended  to  apply  only  to  the 
Broadcasting  Board  of  Governors 
("BBG").  Chapter  V  of  22  CFR  is 
amended  to  cover  only  the  BBG. 
DATES:  Effective  October  1. 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Ohlhausen  (202}-619-6972;  Tom 
Heinemann  (202)-647-5154. 
SUPPLEMENTARY  INFORMATION:  This  rule 
amends  USIA's  former  public 
regulations,  which  appear  at  chapter  V 
of  22  CFR  and  chapter  19  of  48  CFR,  in 
order  to  avoid  having  duplicative 
regulations  after  USIA  is  consolidated 
with  the  Department  of  State  pursuant 
to  the  Foreign  Affairs  Agencies 
Consolidation  Act  of  1998.  Public  Law 
105-277.  It  also  clarifies  which  of 
USIA's  regulations  will  apply  to  the 
newly-created  Broadcasting  Board  of 
Governors. 

The  rule  makes  several  types  of 
changes.  First,  chapter  V  is  retitled 
"Broadcasting  Board  of  Governors"  and 
subchapter  G  of  Chapter  I  (State 
Department  regulations)  is  retitled 
"Public  Diplomacy  and  Exchanges." 
Second,  parts  that  will  apply  only  to  the 
BBG  are  amended  to  limit  their 
application  in  this  manner.  Third, 
several  parts  of  22  CFR  chapter  V  that 
are  no  longer  necessary  for  either  the 
State  Department  or  BBG  are  removed. 
Finally,  certain  sections  are  amended 
and  redesignated  as  State  Department 
regulations.  These  actions  shall  take 
effect  in  accordance  with  the  savings 


provisions  at  Section  1323(e)(5)  and 
1327(a)-(f)oftheAct. 

This  rule  involves  agency 
management  functions  and.  therefore,  is 
not  subject  to  the  procedures  required 
by  5  U.S.C.  553  and  801.  It  is  also 
exempt  from  review  imder  Executive 
Order  12866  but  has  been  reviewed 
internally  by  State  and  USIA  to  ensure 
consistency  with  the  piuposes  thereof. 
This  amendment  has  been  found  to  be 
a  minor  rule  within  the  meaning  of  the 
SmaU  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  Pubhc  Law  104- 
121.  It  does  not  require  analysis  under 
the  Regulatory  Flexibility  Act  or  the 
Unfunded  Mandates  Reform  Act. 

ListofSubiects 

22  CFR  Part  61 

Education,  Imports,  Exports,  Trade 
agreements.  Audio  visual  material. 

22  CFR  Part  62 
Cultural  exchange  programs. 

22  CFR  Part  63 
Cultural  exchange  programs. 

22  CFR  Part  64 
Cultural  exchange  programs. 

22  CFR  Part  65 

Cultural  exchange  programs. 
Education. 

22  CFR  Part  66 

Freedom  of  information. 
22  CFR  Part  67 

Organization  and  functions. 
22  CFR  Part  171 

Freedom  of  information. 
22  CFR  Part  500 

Conflict  of  interest. 
22  CFR  Part  501 

Foreign  service. 
22  CFR  Part  502 

Education.  Imports.  Exports,  Trade 
agreements,  Audio  visual  material. 

22  CFR  Part  503 

Freedom  of  information. 

22  CFR  Part  504 

Organization  and  functions 
(Government  Agencies). 

22  CFR  Part  505 

Privacy. 
22  CFR  Part  506 

Government  employees. 
22  CFR  Part  510 

Administrative  practice  and 
procedure. 


22  CFR  Part  511 

Claims. 

22  CFR  Part  512 

Administrative  practice  and 
procedure.  Debt,  Claims. 

22  CFR  Part  513 

Administrative  practice  and 
procedure.  Courts,  Government 
employees. 

22  CFR  Part  514 

Cultiu-al  exchange  programs. 
22  CFR  Part  515 

Cidtural  exchange  programs. 
22  CFR  Part  516 

Cultural  exchange  programs. 
Government  employees. 

22  CFR  Part  517 

Cultural  exchange  programs, 
Education. 

22  CFR  Part  518 

Accounting,  Audit  requirements, 
Grant  programs.  Reporting  and  record- 
keeping requirements.  Non-profit 
organizations. 

22  CFR  Part  519 

Contract  programs.  Grant  programs, 
Loan  programs.  Lobbying. 

22  CFR-Part  521 

Administrative  practice  and 
procedure.  Claims,  Fraud,  Penalties. 

22  CFR  Part  525 

Administrative  practice  and 
procedure.  Conflicts  of  interest. 

22  CFR  Part  526 

Freedom  of  information. 
22  CFR  Part  527 

Organization  and  functions. 

22  CFR  Part  530 

Administrative  practice  and 
procediues.  Civil  rights.  Equal 
employment  opportunity.  Federal 
buildings  and  facilities,  Individuals 
with  disabilities. 

48  CFR  Parts  1901  Through  1953 

Administrative  practice  and 
procedure.  Contract  programs. 

Accordingly,  for  the  reasons  set  forth 
above,  effective  October  1, 1999, 
pursuant  to  the  Foreign  Affairs  Reform 
and  Restructuring  Act  of  1998,  Public 
Law  105-277, 112  Stat.  2681-761,  Titles 
22  and  48  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

TITLE  22-{AMENDED] 

I.  Title  22  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 
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CHAPTER  I— DEPARTMENT  OF  STATE 
SUBCHAPTER  C— FEES  AND  FUNDS 

PART  22— SCHEDULE  OF  FEES  FOR 
CONSULAR  SERVICES- 
DEPARTMENT  OF  STATE  AND 
FOREIGN  SERVICE 

1.  The  authority  for  part  22  is  revised 
to  read  as  follows: 

Authority:  8  U.S.C.  1153  note.  1351, 1351 
note;  10  U.S.C.  2602(c);  22  U.S.C.  214, 
2504(a),  4201,  4206,  4215,  4219;  31  U.S.C. 
9701;  Pub.  L.  105-277,  112  Stat.  2681  et  seq.; 
E.O.  10718,  22  FR  4632.  3  CFR  1954-1958 
Comp.,  p.  382;  E.O.  11295,  31  FR  10603.  3 
CFR.  1996-1970  Comp..  570. 

1«.  Section  22.1  is  amended  by  adding 
item  72  to  read  as  follows: 

§  22.1    Schedule  of  Fee*. 


Item  No. 


Fee 


72.  Fee  for  Exchange  Waiver 
Review  


$136.00 


SUBCHAPTER  G— PUBLIC  DIPLOMACY 
AND  EXCHANGES 

2.  Subchapter  G  is  added  with  a 
heading  to  read  as  set  forth  above. 

PART  171— AVAILABILITY  OF 
INFORMATION  AND  RECORDS  TO 
THE  PUBLIC 

3.  The  authority  citation  for  Part  171 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  551  et  seq..  552.  552a; 
5  U.S.C.  App.  201;  Pub.  L.  105-277,  112  Stat. 
2681  et  seq.  E.O.  12600.  52  FR  19825,  3  CFR, 
1995  Comp.,  p.  333. 

4.  Section  171.11  is  amended  by 
removing  "and"  in  the  last  sentence  of 
paragraph  (a)(3)  before  "records  subject 
to  section  102(d)  of  the  National 
Security  Act"  and  adding  the  following 
at  the  end  of  the  sentence: 

§171.11     Exemptions. 

(a)  *  *  * 

(3)  *  *  *  and  records  subject  to 
section  501  of  the  U.S.  Information  and 
Educational  Exchange  Act  of  1948  (22 
U.S.C.  1461.  as  amended). 
***** 

CHAPTER  V— BROADCASTING  BOARD  OF 
GOVERNORS 

5.  The  heading  of  Chapter  V  is  revised 
to  read  as  set  forth  above. 

PART  500— [REMOVED] 

6.  Part  500  is  removed. 

PART  501— APPOINTMENT  OF 
FOREIGN  SERVICE  OFHCERS 

7.  In  part  501: 


a.  All  references  to  "USIA"  or 
"United  States  Information  Agency"  are 
revised  to  read  "Broadcasting  Board  of 
Governors";  and 

b.  All  references  to  "Agency"  are 
revised  to  read  "Board". 

PART  502-{REDESIGNATED  AS  PART 
611 

8.  Part  502  is  transferred  to  chapter  I 
and  redesignated  as  Part  61  in 
subchapter  G. 

9.  In  redesignated  part  61: 

a.  All  references  to  "USIA"  or 
"United  States  Information  Agency"  are 
revised  to  read  "Department  of  State"; 

b.  All  references  to  "Agency"  are 
revised  to  read  "Department";  and 

c.  All  references  to  "Director"  are 
revised  to  read  "Secretary  of  State". 

d.  In  redesignated  §  61.9.  remove  the 
sjmibol  "GC/A"  and  add.  in  its  place, 
the  symbol  "ECA/GCV— Attestation 
Officer". 

PART  503— AVAILABILITY  OF 
RECORDS 

10.  In  part  503: 

a.  All  references  to  "USIA"  or 
"United  States  Information  Agency"  are 
revised  to  read  "Broadcasting  Board  of 
Governors";  and 

b.  All  references  to  "Agency"  are 
revised  to  read  "Department". 

PART  504— [REMOVED] 

11.  Part  504  is  removed. 

PART  505— PRIVACY  ACT  POLICIES 
AND  PROCEDURES 

12.  hi  part  505: 

a.  All  references  to  "USIA"  or 
"United  States  Information  Agency"  are 
revised  to  read  "Broadcasting  Board  of 
Governors";  and 

b.  All  references  to  "Agency"  are 
revised  to  read  "Board". 

PART  506— PART-TIME  CAREER 
EMPLOYMENT  PROGRAM 

13.  In  part  506: 

a.  All  references  to  "USIA"  or 
"United  States  Information  Agency"  are 
revised  to  read  "Broadcasting  Board  of 
Governors";  and 

b.  All  references  to  "Agency"  are 
revised  to  read  "Board". 

PART  510— SERVICE  OF  PROCESS 

14.  hi  part  510: 

a.  All  references  to  "USIA"  or 
"United  States  Information  Agency"  are 
revised  to  read  "Broadcasting  Board  of 
Governors";  and 

b.  All  references  to  "Agency"  are 
revised  to  read  "Board". 


PART  51 1— FEDERAL  TORT  CLAIMS 

15.  hi  part  511: 

a.  All  references  to  "USIA"  or 
"United  States  Information  Agency"  are 
revised  to  read  "Broadcasting  Board  of 
Governors";  and 

b.  All  references  to  "Agency"  are 
revised  to  read  "Board". 

PART  512— COLLECTION  OF  DEBTS 
UNDER  THE  DEBT  COLLECTION  ACT 
OF  1982 

16.  hi  part  512: 

a.  All  references  to  "USIA"  or 
"United  States  Information  Agency"  are 
revised  to  read  "Broadcasting  Board  of 
Governors";  and 

b.  All  references  to  "Agency"  are 
revised  to  read  "Board". 

PART  513— GOVERNMENT 
DEBARMENT  AND  SUSPENSION 
(NON-PROCUREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

17.  hi  part  513: 

a.  All  references  to  "USIA"  or 
"United  States  Information  Agency"  are 
revised  to  read  "the  Broadcasting  Board 
of  Governors":  and 

b.  All  references  to  "Agency"  are 
revised  to  read  "Board". 

PART  514— [AMENDED] 

§  514.44    [Redesignated  as  §  41 .63] 

18.  Section  514.44  is  transferred  to 
chapter  I  and  redesignated  as  §41.63  in 
subpart  G. 

§514.90    [Amended] 

19.  Section  514.90  is  amended  by 
removing  and  reserving  paragraph  (b). 

PART  514— [REDESIGNATED  AS  PART 
62] 

20.  The  remainder  of  part  514  is 
transferred  to  chapter  I  and  redesignated 
as  part  62  in  new  subchapter  G. 

21.  In  redesignated  part  62: 

a.  All  references  to  "USIA".  "the 
United  States  Information  Agency",  or 
"agency"  are  revised  to  read 
"Department  of  State"; 

b.  All  references  to  "Director  of  the 
United  States  Information  Agency"  or 
"Director"  are  revised  to  read  "Secretary 
of  State"; 

c.  All  references  to  "General  Counsel" 
are  revised  to  read  "Bureau  of  Consular 
Affairs";  and 

d.  Ail  references  to  "Board"  or 
"Branch"  are  revised  to  read  "Division". 
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PART  41— (AMENDED] 

22.  The  authority  for  Part  41  is  revised 
to  read  as  follows: 

Authority:  8  U.S.C.  1104;  Pub.  L.  105-277, 
112  Stat.  2681  et  seq. 

22a.  Redesignated  §41.63  is  amended 
by  revising  the  heading  of  paragraph  (g) 
and  the  introductory  text  of  paragraph 
{g)(l),  the  first  sentence  of  paragraph 
(g)(3),  and  the  first  and  last  sentences  of 
paragraph  (g)(4)  to  read  as  follows: 

S  41J3   Two-year  hofn»«ountry  physical 
preaance  ra<|uiieiiwiik 

*        •        •        *        • 

(g)  The  Exchange  Visitor  Waiver 
Review  Division. 

(1)  The  Exchange  Visitor  Waiver 
Review  Division  ("Division")  shall 
consist  of  Department  of  State  positions 
equivalent  to  the  following  positions: 


(3)  The  State  Department  official 
equivalent  to  the  Associate  Director  of 
the  Bureau  of  Educational  and  Cultural 
Affairs,  or  his  or  her  designee,  shall 
serve  as  Division  Chairman.  *  *  * 

(4)  Cases  will  be  referred  to  the 
Division  at  the  discretion  of  the  Chief, 
Waiver  Review  Division,  of  the 
Department's  Office  of  Exchange  Visitor 
Program  Services.  *  *  *  The  Chief, 
Waiver  Review  Division,  or  his  or  her 
designee  may,  at  the  Chairman's 
discretion,  appear  and  present  facts 
related  to  the  case  but  shall  not 
participate  in  Division  deliberations. 


PART  62— [AMENDED] 

23.  The  authority  for  redesignated 
part  62  is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1101(A)(15(i),  1182, 
1184, 1258;  22  U.S.C.  1431-1442.  2451-2460: 
Pub.  L.  105-277, 112  Stat.  2681  etseq.; 
Reorganization  Plan  No.  2  of  1977,  3  CFR, 
1977  Comp.  p.  200;  E.O.  12048  of  March  27, 
1978,  3  CFR,  1978  Comp.  p.  168. 

23a.  Redesignated  §  62.50  is  amended 
by  revising  the  introductory  language  in 
paragraph  (h)(1)  to  read  as  follows: 

S  62.50    Sanctions. 

•     •  •        *        *        * 

(h)  The  Exchange  Visitor  Program 
Designation,  Suspension,  and 
Revocation  Board.  (1)  The  Exchange 
Visitor  Program  Designation. 
Suspension,  and  Revocation  Board 
("Board")  shall  consist  of  Department  of 
State  positions  equivalent  to  the 
following  positions: 


PART  515— {REDESIGNATED  AS  PART 
63] 

24.  Part  515  is  transferred  to  chapter 
I  and  redesignated  as  Part  63  in  new 
subchapter  G. 

25.  In  redesignated  part  63: 

a.  All  references  to  "USLA"  or  "the 
United  States  Information  Agency"  are 
revised  to  read  "Department  of  State"; 
and 

b.  All  references  to  "Director"  are 
revised  to  read  "Secretary  of  State". 

PART  516— [REDESIGNATED  AS  PART 
64] 

26.  Part  516  is  transferred  to  chapter 
I  and  redesignated  as  Part  64  in  new 
subchapter  G. 

27.  In  redesignated  part  64: 

a.  All  references  to  "USIA,"  "United 
States  Information  Agency,"  or 
"Agency"  are  revised  to  read 
"Department  of  State";  and 

b.  All  references  to  "Director"  are 
revised  to  read  "Secretary  of  State". 

c.  The  authority  for  redesignated  part 
64  is  revised  to  read  as  follows: 

Authority:  Sec.  108A  (Pub.  L.  94-350,  90 
Stat.  823)  added  to  the  Mutual  Educational 
and  Cultural  Exchange  Act,  as  amended,  75 
Stat.  527-28,  22  U.S.C.  2451  et  seq.:  and 
under  Executive  Orders  11034  and  12048,  as 
amended;  Pub.  L.  105-277, 112  Stat.  2681  et 
seq.;  Reorganization  Plan  No.  2  of  1977  and 
the  Continuity  Order  (Continuity  of 
Operations)  of  April  1, 1978  (43  FR  15371). 

28a.  Redesignated  §  64.8  is  amended 
by  revising  the  last  sentence  to  read  as 
follows: 

f  64.8    Obligation  of  Employee  to  Advise 
Agency 

*  *  *  In  the  case  of  the  Department, 
an  employee  shall  advise  the  DAEO 
who  may,  after  consultation  with 
appropriate  officials  of  the  Department, 
furnish  a  "no  objection"  statement. 

PART  517— [REDESIGNATED  AS  PART 
65] 

29.  Part  517  is  transferred  to  Chapter 
I  and  redesignated  as  Part  65  in  new 
subchapter  G. 

30.  In  redesignated  part  65: 

a.  All  references  to  "USIA"  or 
"United  States  Information  Agency"  are 
revised  to  read  "Department  of  State"; 
and 

b.  All  references  to  "Director"  are 
revised  to  read  "Secretary  of  State". 

PART  521— IMPLEMENTATION  OF  THE 
PROGRAM  FRAUD  CIVIL  REMEDIES 
ACT 

31.  In  part  521: 

a.  All  references  to  "USIA"  or 
"United  States  Information  Agency"  are 


revised  to  read  "the  Broadcasting  Board 
of  Governors";  and 

b.  All  references  to  "Agency"  are 
revised  to  read  "Board". 

PART  525— [REMOVED] 

32.  Part  525  is  removed. 

PART  526— [REDESIGNATED  AS  PART 

33.  Part  526  is  transferred  to  Chapter 
I  and  redesignated  as  Part  66  in  new 
subchapter  G. 

34.  In  redesignated  part  66:- 

a.  All  references  to  "USIA"  or 
"United  States  Information  Agency"  are 
revised  to  read  "Department  of  State"; 
and 

b.  All  references  to  "Director"  are 
revised  to  read  "Secretary  of  State." 

c.  The  authority  citation  for 
redesignated  part  66  is  revised  to  read 
as  follows: 

Authority:  22  U.S.C.  4411  et  seq.:  Pub.  L. 
99-570,  Sees.  1801-1804, 100  Stat.  3207-48 
(1986);  Pub.  L.  105-277, 112  Stat.  2681  et 
seq. 

35.  Redesignated  §  66.3  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  66.3      Places  at  which  forms  and 
Instructions  for  use  by  tha  public  may  be 
obtained. 

(a)  All  forms  and  instructions 
pertaining  to  procedures  under  FOIA 
may  be  obtained  £rom  the  FOIA  officer 
of  the  National  Endowment  for 
Democracy,  1101  15th  St.,  NW;  Suite 
700,  Washington,  D.C.  20005-5000. 
***** 

36.  Redesignated  §66.5  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)(1)  and  paragraph  (a)(2)  to  read  as 
follows: 

S  66.5      Availability  of  NED  records. 

***** 

(a)  Requests  for  records — ^How  made 
and  addressed. 

(1)  Requesters  seeking  access  to  NED 
records  under  FOIA  should  direct  all 
requests  in  writing  to:  Freedom  of 
Information  Act  Officer,  National 
Endowment  for  Democracy,  1101 15th 
St.,  NW;  Suite  700,  Washington,  D.C. 
20005-5000.  *   *   * 

(2)  Appeals  of  denials  of  initial 
requests  must  be  addressed  to  NED  in 
the  same  manner  or  to  the  Department 
of  State  pursuant  to  the  procedures  set 
forth  at  part  171  of  this  Title,  with  the 
addition  of  the  word  "APPEAL" 
preceding  the  address  on  the  envelope. 
Appeals  addressed  directly  to  the 
Department  of  State  will  not  be  deemed 
to  have  been  received  by  NED  for 
piuposes  of  the  time  period  set  forth  in 
5  U.S.C.  552(a)(6)(A)(l)  until  actually 
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received  by  NED.  The  Department  of 
State  shall  forward  any  appeal  received 
by  it  to  NED  vdthin  2  working  days  firom 
the  actual  day  of  receipt  by  the 
Department  of  State. 


PART  527— [REDESIGNATED  AS  PART 
67] 

37.  Part  527  is  transferred  to  Chapter 
I  and  redesignated  as  Part  67  in  new 
subchapter  G. 

38.  The  authority  citation  for 
redesignated  part  67  is  revised  to  read 
as  follows: 

Authority:  22  U.S.C.  4411  et  seq.;  Title  11, 
Sec.  210,  Pub.  L.  99-93,  99  Stat.  431  (22 
U.S.C.  4415);  Pub.  L.  105-277. 112  Stat.  2681 
ef  seq. 

38a.  Redesignated  §67.2  is  amended 
by  revising  the  first  and  last  sentence  of 
paragraph  (a)  and  the  second  sentence 
of  paragraph  (c)  to  read  as  follows: 

§67.2    Board  Of  Directors. 

(a)  NED  is  governed  by  a  bipartisan 
board  of  Directors  of  not  fewer  than 
thirteen  and  not  more  than  twenty-five 
members  reflecting  the  diversity  of 
American  society.  *  *  *  a  ciuxent  list 
of  members  of  the  Board  of  Directors 
and  a  schedule  of  upcoming  meetings  is 
available  from  NED's  office  at  1101  15th 
Street,  NW;  Suite  700,  Washington,  DC 
20005-5000. 
*        *        *        •        * 

(c)  *   *   *  All  grants  made  by  the 
corporation  shall  be  by  a  two-thirds  vote 
of  those  voting  at  a  meeting  at  which  a 
quonun  is  present.  Notwithstanding  the 
foregoing,  the  Board  may  from  time  to 
time  adopt,  upon  a  two-thirds  vote  of 
those  voting  at  a  meeting  at  which  a 
quonun  is  present,  procedures  to 
address  emergency  funding  requests 
between  meetings  of  the  Board.  *  *  * 

39.  Redesignated  §  67.4  is  amended  by 
revising  the  second  sentence  of  . 
paragraph  (i)  to  read  as  follows: 

§  67.4      Description  of  functions  and 
procedures. 

(i)  *  *  *  Letters  of  inquiry  and  formal 
proposals  should  be  submitted  to: 
Director  of  Program,  National 
Endowment  for  Democracy  1101  15th 
Street,  NW,  Suite  700,  Washington,  DC 
20005-5000. 

PART  530-£NFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
UNITED  STATES  INFORMATION 
AGENCY 

40.  In  Part  530: 


a.  All  references  to  "USIA"  or 
"United  States  Information  Agency"  are 
revised  to  read  "the  Broadcasting  Board 
of  Governors";  and 

b.  All  references  to  "Agency"  are 
revised  to  read  "Board". 

TITLE  48— [AIMENDED] 

II.  Title  48  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

CHAPTER  19— BROADCASTING  BOARD  OF 
GOVERNORS 

1.  In  Chapter  19: 

a.  The  chapter  heading  is  revised  as 
set  forth  above. 

b.  All  references  to  "USIA"  or 
"United  States  Information  Agency"  are 
revised  to  read  "the  Broadcasting  Board 
of  Governors";  and 

c.  All  references  to  "Agency"  are 
revised  to  read  "Board". 

Dated:  October  1, 1999. 

Jolui  Lindburg, 

Acting  Executive  Director,  Bmadcasting 
Board  of  Governors. 

Dated:  October  1, 1999. 

Patrick  F.  Kennedy, 

Assistant  Secretary  for  Administration, 
Department  of  State. 

[FR  Doc.  99-26081  Filed  10-6-99;  8:45  ami 
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NATIONAL  INDIAN  GAMING 
COMMISSION 

25  CFR  Part  516 
RIN  3141-AA20 

Administrative  Practice  and 
Procedure;  Testimony;  Information; 
Response  to  Subpoerta 

agency:  National  Indian  Gaming 

Commission. 

ACTION:  Final  rule. 

SUMINARY:  The  National  Indian  Gaming 
Commission  issues  a  final  rule 
describing  the  duties  of  its  personnel 
and  former  personnel  with  respect  to 
litigation  involving  the  National  Indian 
Gaming  Commission  or  the  official 
responsibilities  of  National  Indian 
Gaming  Commission  employees. 
EFFECTtVE  DATE:  November  8, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Schiff,  National  Indian 
Gaming  Commission,  1441  L  Street, 
NW,  Suite  9100,  Washington,  DC  20036; 
telephone:  202-632-7003  (not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  Because 
the  National  Indian  Gaming 
Commission  is  regularly  associated  with 
a  variety  of  matters  which  have  the 
potential  for  resulting  in  litigation,  the 


National  Indian  Gaming  Commission 
has  a  requirement  for  regulations 
describing  the  duties  of  its  personnel 
with  respect  to  such  litigation.  On  July 
1, 1999,  the  Commission  proposed  such 
regulations.  Federal  Register:  July  15, 
1999  (Voliune  64,  Number  135)  page 
38164-38165.  The  Commission 
requested  comments  on  those  proposed 
regulations.  Below  is  the  Commission's 
analysis  of  the  comments  received 
during  the  comment  period  and  the  text 
of  the  final  regulations. 

General  Coounents 

A  commenter  pointed  out  that, 
although  the  SUPPLEMENTARY 
INFORMATION  published  with  the 
Proposed  Rule  had  noted  that  the 
regulations  were  intended  to  be  the 
Commission's  "Touhy  regulations,"  and 
cited  United  States  Ex.  Rel.  Touhy  v. 
Ragen,  340  U.S.  462  (1951),  the 
statutory  basis  for  Touhy  regulations,  5 
U.S.C.  301,  was  omitted.  The  Final  Rule 
corrects  this  oversight. 

Concern  was  expressed  by  a 
commenter  that  application  of  these 
rules  to  litigation  in  which  the  National 
Indian  Gaming  Commission  is  a  party 
would  be  inconsistent  with  the  Federal 
Rules  of  Civil  Procedure.  The 
Commission  considers  it  self-evident 
that  it  may  not  relieve  itself  of  its 
obligations  as  a  litigant  by  promulgating 
a  housekeeping  regulation,  and  that 
there  will  be  circumstances  under 
which  the  Federal  Rules  of  Civil 
Procediu«  rather  than  these  regidations 
will  guide  the  actions  of  Commission 
persormel.  Nonetheless,  the 
Commission,  like  any  public  or  private 
party  to  litigation,  may  protect  itself 
against  imauthorized  disclosures  of 
information,  and,  even  when  the 
Conunission  is  a  party  to  the 
proceeding,  it  has  auUiority  to  prescribe 
regulations  for  the  conduct  of  its 
employees  relating  to  disclosiue  of 
information  to  the  opposing  party. 

Comment  was  received  which 
referenced  25  U.S.C.  2716(a)  and  the 
Trade  Secrets  Act.  18  U.S.C.  1905,  and 
expressed  the  view  that  the  regulation 
shoidd  address  concerns  of  gaming 
tribes  respecting  protection  of 
confidential  information  submitted  to 
the  National  Indian  Gaming 
Commission  by  such  tribes.  The 
comment  suggested  that  the  Final  Rule 
should:  (a)  Restrict  disclosure  of  such 
information  in  court,  and  (b)  Require 
notification  to  tribes  in  the  event  third 
parties  request  such  information. 

The  Commission  is^  issuing  these 
regulations  to  guide  the  conduct  of 
Commission  personnel  and  former 
personnel  with  respect  to  requests  or 
demands  for  information  that  are 
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litigation-related  or  otherwise  arise  out 
of  judicial,  administrative  or  other  legal 
proceedings.  The  regulations  do  not, 
and  under  5  U.S.C.  301,  could  not, 
provide  a  substantive  basis  for  hmiting 
the  availability  of  Conunission  records. 
In  the  context,  however,  of  the  decision 
of  the  Chairman  or  General  Counsel  to 
allow  a  person  to  whom  the  regulation 
applies  to  comply  with  a  subpoena  or 
other  demand,  the  Commission  agrees 
that  the  interests  of  the  submitter  in 
confidential  material  must  be 
considered.  See  the  discussion  below  of 
Section  516.2. 

516.1  What  does  this  part  cover? 

One  commenter  noted  that  the  phrase 
"litigation-related,"  standing  alone, 
made  applicability  of  the  proposed  rule 
uncertain  with  respect  to  requests  or 
demands  such  as  those  which  might 
originate,  for  example,  in  state  grand 
juries  or  licensing  boards.  The 
Commission  agrees  and  has  modified 
the  language  of  this  part  to  provide 
clarification. 

516.2  When  may  a  person  to  whom  this 
part  applies  give  testimony,  make  a 
statement  or  submit  to  interview? 

A  commentef  noted  that  the  term 
"public  interest,"  the  basis  on  which  the 
Chairman  or  General  Counsel 
determines  whether  to  grant  a  request 
for  a  statement  or  testimony  under  this 
section,  or  for  documents  under  section 
516.3,  is  not  defined. 

The  Commission  considers  the  term 
"public  interest"  to  be  sufficiently 
precise  in  this  context.  Depending  upon 
the  circumstances  of  the  request,  an 
official  making  the  "public  interest" 
determination  might  look  at  any  number 
of  factors,  including  such  matters  as: 
whether  allowing  the  statement  or 
testimony  would  serve  the  goals  of  the 
regulation;  whether  allowing  the 
statement  or  testimony  is  necessary  to 
prevent  a  miscarriage  of  justice;  and 
whether  the  Commission  or  the  United 
States  has  any  important  interests  which 
may  be  affected  by  the  outcome  of  the 
legal  proceeding.  With  respect  to 
confidential  commercial  or  proprietary 
information,  the  determination  of  the 
Chairman  or  General  Counsel  will  also 
include  consideration  of  the  views  of 
the  submitter,  consistent  with  the  poUcy 
embodied  in  Executive  Order  12600, 
June  23,  1987,  and  25  CFR  517.5. 
Recognizing  that,  except  when  the 
Commission  is  a  party  to  the  litigation, 
the  decision  to  deny  a  request  for 
testimony  or  documents  under  this  part 
may  be  subjected  to  judicial  review 
under  the  Administrative  Procediire 
Act,  5  U.S.C.  702,  a  clear  articulation  of 


the  basis  for  such  a  determination  will 
be  made  routinely. 

516.3  When  may  a  person  to  whom  this 
part  applies  produce  records? 

A  conmient  identified  a  discrepancy 
between  this  section  and  section  516.2 
in  that  the  two  sections,  as  proposed, 
did  not  provide  a  parallel  process  for 
the  determination  to  respond  to  a 
subpoena  ad  testificandiun,  on  the  one 
hand,  and  the  determination  to  respond 
to  a  subpoena  duces  tecmn,  on  the 
other.  The  Final  Rule  modifies  this 
section  to  eliminate  the  discrepancy. 

516.4  How  are  records  certified  or 
authenticated? 

Comment  was  received  suggesting 
that  certification  as  to  the  authenticity 
of  copies  be  made  mandatory  by 
substituting  the  word  "shall"  for  the 
word  "may." 

While  accommodation  of  such 
requests  will  be  the  norm,  the 
Commission  prefers  non-mandatory 
language,  thereby  allowing  a  flexible 
response  in  the  event  of  receipt  of  a 
certification  request  which  is 
unreasonable  or  lumecessarily 
burdensome. 

Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.,  the 
Commission  has  determined  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  Because  this 
rule  is  procedinal  in  nature,  it  will  not 
impose  substantive  requirements  that 
coiild  be  deemed  impacts  within  the 
scope  of  the  Act. 

National  Environmental  Policy  Act 

The  Commission  has  determined  that 
this  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  hiunan  environment  and 
that  no  detailed  statement  is  required 
pursuant  to  the  National  Environmental 
Policy  Act  of  1969. 

List  of  Subjects  in  25  CFR  Part  516 

Administrative  practice  and 
procedure.  Gambling,  Indians — Lands, 
Reporting  and  record  keeping 
requirements. 

For  the  reasons  stated  in  the 
preamble,  the  Commission  amends  25 
CFR  chapter  ID  by  adding  a  new  Part 
516  to  read  as  follows: 


PART  516— TESTIMONY  OF 
COMMISSIONERS  AND  EMPLOYEES 
AND  FORMER  COMMISSIONERS  AND 
FORMER  EMPLOYEES  RESPECTING 
OFFICIAL  DUTIES;  RESPONSE  TO 
SUBPOENA 

Sec. 

516.1  What  is  the  purpose  of  this  part  and 
to  whom  does  it  apply? 

516.2  When  may  a  person  to  whom  this  part 
applies  give  testimony,  make  a  statement 
or  submit  to  interview? 

516.3  When  may  a  person  to  vyhom  this  part 
applies  produce  records? 

516.4  How  are  records  certified  or 
authenticated? 

Authority:  5  U.S.C.  301;  25  U.S.C.  2706;  25 
U.S.C.  2716(a):  18  U.S.C.  1905. 

}  516.1    What  is  the  purpose  of  this  part 
and  to  whom  does  it  appiy? 

(a)  The  piupose  of  this  part  is  to 
promulgate  regulations  regarding  the 
release  of  official  National  Indian 
Gaming  Conunission  information  and 
provision  of  testimony  by  National 
Indian  Gaming  Commission  personnel 
with  respect  to  litigation  or  potential 
litigation  and  to  prescribe  conduct  on 
the  part  of  National  Indian  Gaming 
Commission  personnel  in  response  to  a 
litigation-related  request  or  demand. 

(b)  This 'part  applies  to  requests  or 
demands  that  are  litigation-related  or 
otherwise  arise  out  of  judicial, 
administrative  or  other  legal 
proceedings  (including  subpoena,  order 
or  other  demand)  fdr  interview, 
testimony  (including  by  deposition)  or 
other  statement,  or  for  production  of 
documents  relating  to  the  business  of 
the  National  Indian  Gaming 
Commission,  whether  or  not  the 
National  Indian  Gaming  Commission  or 
the  United  States  is  a  party  to  the 
litigation.  It  does  not,  however,  apply  to 
document  requests  covered  by  25  CFR 
parts  515  and  517. 

(c)  To  the  extent  the  request  or 
demand  seeks  official  information  or 
documents,  the  provisions  of  this  part 
are  applicable  to  Commissioners, 
employees,  and  former  Commissioners 
and  former  employees,  of  the  National 
Indian  Gaming  Commission. 

§516^    When  may  a  person  to  whom  this 
part  appiies  give  testimony,  malce  a 
statement  or  sulMnit  to  interview? 

(a)  No  person  to  whom  this  part 
applies,  except  as  authorized  by  the 
Chairman  or  the  General  Counsel 
pursuant  to  this  regulation,  shall 
provide  testimony,  make  a  statement  or 
submit  to  interview. 

(b)  Whenever  a  subpoena 
commanding  the  giving  of  any 
testimony  has  been  lawfully  served 
upon  a  person  to  whom  this  part 


Federal  Register / Vol.  64,  No.  194 /Thursday,  October  7,  1999 /Rules  and  Regulations  54543 


applies,  such  individual  shall,  unless 
otherwise  authorized  by  the  Chairman 
or  the  General  Counsel,  appear  in 
response  thereto  and  respectfully 
decline  to  testify  on  the  grounds  that  it 
is  prohibited  by  this  regulation. 

(c)  A  person  who  desires  testimony  or 
other  statement  from  any  person  to 
whom  this  part  applies  may  make 
written  request  therefor,  verified  by 
oath,  directed  to  the  Chairman  setting 
forth  his  or  her  interest  in  the  matter  to 
be  disclosed  and  designating  the  use  to 
which  such  statement  or  testimony  will 
be  put  in  the  event  of  compliance  with 
such  request:  provided,  that  a  written 
request  therefor  by  an  official  of  any 
federal,  state  or  tribal  entity,  acting  in 
his  or  her  official  capacity  need  not  be 
verified  by  oath.  If  it  is  determined  by 
the  Chairman  or  the  General  Counsel 
that  such  statement  or  testimony  will  be 
in  the  public  interest,  the  request  may 
be  granted.  Where  a  request  for  a 
statement  or  testimony  is  granted,  one 
or  more  persons  to  whom  this  part 
applies  may  be  authorized  or  designated 
to  appear  and  testify  or  give  a  statement 
with  respect  thereto. 

§  51 6.3    Wlien  may  a  person  to  wttom  this 
part  applies  produce  records? 

(a)  Any  request  for  records  of  the 
National  Indian  Gaming  Commission 
shall  be -handled  pursuant  to  the 
procedures  established  in  25  CFR  parts 
515  and  517  and  shall  comply  with  the 
rules  governing  public  disclosure  as 
provided  in  25  CFR  parts  515  and  517. 

(b)  Whenever  a  subpoena  duces  tecum 
commanding  the  production  of  any 
record  has  been  lawfully  served  upon  a 
person  to  whom  this  part  applies,  such 
person  shall  forward  the  subpoena  to 
the  General  Coimsel.  If  commanded  to 
appear  in  response  to  any  such 
subpoena,  a  person  to  whom  this  part 
applies  shall  respectfully  decline  to 
produce  the  record  on  the  ground  that 
production  is  prohibited  by  this  part 
and  state  that  the  production  of  the 
record(s)  of  the  National  Indian  Gaming 
Commission  is  a  matter  to  be 
determined  by  the  Chairman  or  the 
General  Coimsel. 

§  51 6.4    How  are  records  certified  or 
authenticated? 

(a)  Upon  request,  the  person  having 
custody  and  responsibility  for 
maintenance  of  records  which  are  to  be 
released  under  this  part  or  25  CFR  parts 
515  or  517  may  certify  the  authenticity 
of  copies  of  records  that  are  requested 
to  be  provided  in  such  format. 

(b)  A  request  for  certified  copies  of 
records  or  for  authentication  of  copies  of 
records  shall  be  sent  to  the  National 
Indian  Gaming  Commission,  1441  L 


Street  NW.,  Suite  9100,  Washington,  DC 
20005,  Attention:  Freedom  of 
Information  Act  Officer. 

Authority  and  Signature 

This  proposed  nde  was  prepared 
under  the  direction  of  the 
Commissioners,  National  Indian  Gaming 
Commission,  1441  L  St.  NW,  Suite  9100, 
Washington  DC  20005. 

Signed  at  Washington,  DC  this  28th  day  of 
September,  1999. 
Montie  R.  Deer, 

Chairman,  Nationa]  Indian  Gaming 
Commission. 

(FR  Doc.  99-25747  Filed  10-6-99;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  20 
RIN  3150-AF81 

Respiratory  Protection  and  Controls  to 
Restrict  Internal  Exposures 

AGENCY:  Nuclear  Regidatory 

Commission. 

ACTION:  Final  rule. 

SUMIMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  regarding  the  use  of 
respiratory  protection  and  other  controls 
to  restrict  intake  of  radioactive  material. 
The  amendments  make  these 
regulations  more  consistent  with  the 
philosophy  of  controlUng  the  sum  of 
internal  and  external  radiation 
exposure,  reflect  current  guidance  on 
respiratory  protection  from  the 
American  National  Standards  Institute 
(ANSI),  are  consistent  with  recently 
effective  revisions  to  Occupational 
Safety  and  Health  Administration 
(OSHA's)  respiratory  protection  rule, 
and  make  NRC  requirements  for 
radiological  protection  less  prescriptive 
while  reducing  unnecessary  regulatory 
burden  without  reducing  worker 
protection.  The  amendments  provide 
greater  assurance  that  worker  dose  will 
be  maintained  as  low  as  is  reasonably 
achievable  (ALARA)  and  that  recent 
technological  advances  in  respiratory 
protection  equipment  and  procedures 
are  reflected  in  NRC  regulations  and 
clearly  approved  for  use  by  licensees. 
EFFECTIVE  DATE:  February  4.  2000. 
FOR  FURTHER  INFORIMATION  CONTACT: 
Alan  K.  Roecklein,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  telephone  (301)  415- 
3883;  email  AKR@nrc.gov. 
SUPPLEMENTARY  INFORMATKM: 


L  Background 

The  NRC  published  a  major  revision 
of  10  CFR  Part  20,  "Standards  for 
Protection  Against  Radiation,"  on  May 
21, 1991  (56  FR  23360).  Although  the 
NRC  was  aware  that  certain  provisions 
of  Subpart  H  and  Appendix  A  to  Part  20 
were  out  of  date  and  did  not  reflect  new 
technology  in  respiratory  devices  and 
procedures,  the  NRC  made  minimal 
changes  in  the  May  21,  1991  final  rule. 
The  NRC  was  aware  that  an  ANSI 
standard  was  being  prepared  that  was 
expected  to  provide  state-of-the-art 
guidance  on  acceptable  respiratory 
protection  devices  and  procedures. 
Therefore,  the  NRC  decided  to  address 
fmiher  revisions  to  Subpart  H  and 
Appendix  A  to  Part  20  when  the  ANSI 
guidance  was  complete. 

In  response  to  public  comments  on 
the  proposed  10  CFR  Part  20,  the  NRC 
made  several  changes  to  Subpart  H  in 
the  May  21, 1991,  final  rule  to  make  it 
consistent  with  the  new  philosophy  and 
science  underljing  the  new  Part  20.  The 
new  Subpart  H  required  that  the 
practice  of  ALARA  apply  to  the  sum  of 
internal  and  external  dose;  addressed 
correction  of  both  high  and  low  initial 
intake  estimates  if  subsequent,  more 
acciu-ate  measurements  gave  different 
results;  and  clarified  that  a  respiratory 
protection  program  consistent  with 
Subpart  H  is  required  whenever 
respirators  are  used  to  limit  intakes  of 
radioactive  material. 

After  10  CFR  Part  20  was  revised,  the 
American  National  Standards  Institute 
approved  publication  of  ANSI  Z88.2- 
1992,  "American  National  Standard  for 
Respiratory  Protection".  This  dociunent 
provides  an  authoritative  consensus  on 
major  elements  of  an  acceptable 
respiratory  protection  program, 
including  guidance  on  respirator 
selection,  training,  fit  testing,  and 
assigned  protection  factors  (APF).  The 
NRC  is  amending  Subpart  H  of  Part  20 
to  make  the  regulations  less  prescriptive 
without  reducing  worker  protection. 
This  rule  is  consistent  wiUi  the  1992 
ANSI  guidance  and  is  consistent  with 
new  regulations  on  respiratory 
protection  published  by  the 
Occupational  Safety  and  Health 
Administration  (OSHA). 

n.  Analysis  of  Public  Conunents  and 
StafF  Response 

The  proposed  rule  was  published  for 
public  comment  in  the  Federal  Register 
July  17, 1998  (63  FR  38511).  By  mid- 
November  seventeen  letters  had  been 
received  from  the  public  providing 
comments  on  the  rule.  One  letter  was 
received  from  an  Agreement  State  and 
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eight  letters  provided  comments  on  the 
draft  revision  to  Regulatory  Guide  8.15. 

This  section  discusses  the  comments 
received,  how  the  NRC  staff  was  able  to 
incorporate  many  of  the  comments  into 
the  final  rule,  and  if  not,  why  a 
comment  was  not  accepted.  Numerous 
suggestions  for  changes  were  acceptable 
to  the  NRC  staff  consistent  with 
maintaining  a  comprehensive  set  of 
regulations  for  the  use  of  respiratory 
protection  against  airborne  radioactive 
materials,  adequate  to  assure  health  and 
safety  of  workers  at  NRC-licensed 
facilities.  Every  effort  was  made  to 
retain  the  burden  reduction  provided  by 
the  amendments  in  the  proposed  rule 
and  to  comply  with  the  Commission's 
intent  that  regulations  be  risk  informed 
and  performance  based.  Because  many 
commenters  addressed  the  same  issues, 
this  analysis  will  address  all  comments 
but  specific  commenters  will  not  be 
identified. 

Several  commenters  suggested 
endorsing  the  regulations  on  respirator 
use  published  recently  by  the 
Department  of  Labor,  Occupational 
Safety  and  Health  Administration 
(OSHA),  29  CFR  Parts  1910  and  1926. 
The  proposed  NRC  regulations  were  in 
most  respects  consistent  with  those 
adopted  by  OSHA.  Because  OSHA's,  as 
well  as  NRC's,  regulations  on  respirator 
use  may  be  applicable  to  facilities  that 
have  both  radiological  and  non- 
radiological  hazards,  additional  changes 
have  been  made  to  the  NRC  rule  to  make 
it  even  more  consistent  with  OSHA 
requirements.  However,  the  suggestion 
to  rely  entirely  on  the  published  OSHA 
rules  is  not  possible  for  the  following 
reasons. 

The  Atomic  Energy  Act  (AEA)  gives 
the  NRC  the  statutory  responsibility  to 
protect  public  health  and  safety,  which 
includes  worker  radiological  health  and 
safety,  in  the  use  of  source,  byproduct, 
and  special  nuclear  materials.  The 
Occupational  Safety  and  Health  Act 
(OSH)  Act  provides  that  for  working 
conditions  where  another  Federal 
agency  exercises  statutory  authority  to 
protect  worker  health  and  safety,  the 
OSH  Act  is  inapplicable.  Therefore  in 
implementing  its  statutory  authority,  the 
NRC  preempts  the  application  of  the 
OSH  Act  for  those  working  conditions 
involving  radioactive  materials. 

In  1988,  the  NRC  and  OSHA  signed  a 
Memorandum  of  Understanding  (MOU) 
to  make  jiuisdictional  responsibilities  at 
NRC  licensed  facilities  clear.  Three 
areas  of  interest  are  intended  to  be 
regulated  by  the  NRC.  These  are: 
— Radiation  risk  produced  by 

radioactive  materials. 
— Chemical  risk  produced  by 

radioactive  materials. 


— Plant  conditions  that  affect  the  safety 

of  radioactive  materials  and  thus 

present  an  increased  radiation  risk  to 

workers. 

The  NRC  cannot  meet  its 
responsibility  to  protect  worker  and 
public  radiological  safety  in  these  areas 
without  a  comprehensive  body  of 
regulations  to  guide  inspection  and 
enforcement  of  essential  safety  issues 
specifically  addressing  radiological 
hazards. 

In  addition,  the  NRC  regulation 
includes  the  Assigned  Protection 
Factors  (APFs)  recommended  by  the 
American  National  Standards  Institute 
(ANSI)  with  some  modifications. 
Because,  in  radiological  applications, 
using  APFs  to  generate  an  estimate  of 
intake  of  radioactive  materials  is  an 
acceptable  method  to  demonstrate 
compliance  with  NRC  dose  limits,  APFs 
must  be  included  in  the  regulation. 
However,  OSHA  rules  do  not  specify 
APFs  because  this  section  of  the  OSHA 
rules  is  still  imder  development. 

The  NRC  regulations  include  dose 
limitation  for  radiation  exposure  with 
the  concept  of  keeping  total  dose  As 
Low  As  Is  Reasonably  Achievable 
(ALARA).  OSHA  does  not  address 
radiation  hazards  and  does  not  include 
the  ALARA  concept. 

Finally  NRC  requirements  do  make  it 
clear  that  if  an  NRC  licensee  is  using 
respiratory  protection  to  protect  workers 
against  non-radiological  hazards,  the 
OSHA  requirements  apply,  ff  the  NRC 
has  jurisdiction  and  is  responsible  for 
inspection,  the  MOU  specifies  that  NRC 
will  inform  the  licensee  and  OSHA  if 
the  NRC  observes  an  unsafe  condition 
relative  to  non-radiological  hazards.  For 
all  of  these  reasons,  NRC  believes  it 
must  have  respiratory  protection 
regulations  in  place,  rather  than  adopt 
on  OSHA  regulations. 

Several  commenters  suggested 
endorsing  ANSI  guidance  in  the 
regulations  such  as  ANSI  Z88.2-1992. 
"American  National  Standard  for 
Respiratory  Protection."  The  ANSI 
standards  are  viewed  by  the  NRC  staff 
as  comprehensive  guidelines  that  if 
implemented  would  contribute  to  an 
acceptable  program.  The  NRC  staff 
participated  in  development  of  the 
standards.  However,  the  ANSI  standard 
does  not  specifically  address 
radiological  protection.  In  addition,  the 
ANSI  recommendations  for  general 
respirator  usage  are  too  prescriptive  to 
be  incorporated  as  regulatory 
requirements  given  the  Commission's 
intent  to  promulgate  risk-informed  and 
performance-based  rules. 

With  changes  to  the  proposed  rule 
discussed  here.  10  CFR  Part  20,  Subpart 


H  will  be  consistent  in  almost  all 
respects  with  ANSI  guidance.  The  final 
Regulatory  Guide  8.15,  "Acceptable 
Programs  for  Respiratory  Protection", 
will  endorse,  with  some  minor 
exceptions,  ANSI  Z88.2, 1992,  as 
providing  useful  guidance  for 
implementing  an  acceptable  respiratory 
protection  program.  This  is  considered 
by  the  NRC  to  be  consistent  with  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995. 

Several  commenters  objected  to  the 
NRC  proposed  change  that  fit  tests 
could  be  performed  every  three  years, 
instead  of  annually,  with  supervisory 
attention  to  any  physiological  changes 
that  might  suggest  more  frequent  tests. 
The  commenters  observed  that  the  NRC 
proposal  was  inconsistent  with  ANSI 
guidance  and  the  OSHA  requirement  for 
annual  fit  testings  The  OSHA 
requirement  for  annual  fit  testing  is 
based  on  several  research  studies  that 
showed  significant  numbers  of  workers 
failing  to  maintain  an  acceptable  level  of 
fit  after  only  1  year.  The  NRC  staff 
agrees  and  has  retained  the  requirement 
for  annual  fit  testing  in  the  final  rule. 

Several  commenters  suggested  that 
disposable  respirators  (filtering 
facepieces  or  dust  masks)  without 
elastomeric  sealing  sinfaces  and 
adjustable  straps,  should  have  an  APF 
equal  to  10  listed  in  Appendix  A  to  be 
consistent  with  ANSI.  The  final  rule 
does  not  assign  an  APF  to  "filtering 
facepieces"  that  are  not  equipped  with 
elastomeric  face  seals  and  at  least  two 
adjustable  straps,  unless  the  licensee 
can  demonstrate  a  fit  factor  of  at  least 
100  by  use  of  a  quantitative  or 
qualitative,  and  validated  or  evaluated 
fit  testing  protocol.  If  the  device  can  be 
fit  tested  to  demonstrate  a  fit  factor  of 
at  least  100  then  an  APF  of  10  may  be 
used.  Although  stated  differently,  this  is 
essentially  the  condition  that  ANSI 
would  require  of  disposables.  The  NRC 
rule  has  the  benefit  of  calling  attention 
to  the  possibility  that  some  devices, 
such  as  dust  masks,  may  not  retain  good 
fit  imder  conditions  of  use  in  the  work 
place.  This  provision  also  permits  the 
use  of  dust  masks  and  other  disposables, 
if  requested  by  a  worker,  without  the 
requirement  to  perform  medical  exams 
or  fit  tests.  Fit  testing  is  only  required 
if  an  APF  is  assigned,  or  if  credit  is 
taken  for  use  of  die  device  in  estimating 
intake  or  dose,  suggesting  that  the  intent 
is  to  limit  intake  of  radioactive  material. 

Three  respirator  types  operating  in 
demand  or  in  demand,  recirculating 
mode  were  given  APFs  of  5  in  the 
proposed  rule.  This  was  in  an  effort  to 
discourage  their  use  by  mistake  in  high 
concentration  areas.  ANSI  gives  these 
devices  APFs  equal  to  100.  Consistent 
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with  ANSI  and  in  response  to  public 
comment,  the  NRC  staff  has  changed 
these  APFs  to  100.  i 

It  was  suggested  that  Appendix  A 
could  be  put  into  Regulatory  Guide  8.15 
so  that  changes  could  be  made  more 
easily  as  ANSI  revised  APFs.  This 
suggestion  is  not  accepted  by  the  NRC 
staff  because  APFs  may  be  used  to 
generate  estimates  of  dose  of  record 
from  the  intake  of  radioactive  material 
and  as  such  should  be  regulatory 
requirements.  Regulatory  Guides 
provide  descriptions  of  acceptable 
programs,  are  guidance  only,  and  cannot 
be  enforced  imless  a  licensee  commits 
to  use  specific  regulatory  guides  in  its 
license.  Although  many  materials 
licensees  and  some  nuclear  power  plant 
licensees  do  commit  to  use  specific 
regulatory  guidance,  thus  making  the 
guidance  enforceable,  it  is  not  required 
that  all  licensees  incorporate  regulatory 
guides. 

In  addition,  APFs,  as  established  by 
ANSI,  are  considered  to  be  the 
maximum  allowable  measure  of 
protection  associated  with  each 
respirator  type  and  mode  of  operation. 
These  measures  are  used  to  select  a 
licensee's  inventory  of  available 
respiratory  protection  devices  as  well  as 
to  select  respirators  for  a  particular  job. 
The  NRC  believes  it  is  important  to 
worker  safety  that  APFs  not  be  flexible 
as  they  might  be  if  they  were  contained  , 
only  in  regulatory  guidance. 

During  the  information  collection 
phase  of  this  rulemaking,  the  NRC  staff 
was  advised  by  several  licensees  that 
they  would  hesitate  to  use  a  device 
unless  it  were  specifically  "permitted" 
in  the  NRC  regulations.  Appendix  A  is 
needed  in  the  regulation  to  specify  those 
respiratory  devices  that  are  permitted  to 
be  used  in  an  NRC  licensed  facility.  For 
example,  quarter  facepieces  although 
approved  by  NIOSH  and  ANSI,  are  not 
permitted  for  use  in  NRC  licensed 
facilities.  On  the  other  hand,  air- 
supplied  suits,  that  are  not  tested  or 
certified  by  NIOSH  or  listed  in  ANSI, 
are  in  Appendix  A  to  Part  20  thus 
permitting  their  use  by  licensees. 

Several  commenters  suggested  that 
the  NRC  terms  and  definitions  should 
be  consistent  with  those  used  by  OSHA. 
The  NRC  staff  agrees.  Several  OSHA 
terms  and  definitions  have  been  added 
to  10  CFR  Part  20  in  this  final  rule  and 
several  proposed  NRC  definitions  have 
been  amended  to  be  more  consistent 
with  OSHA  terms. 

A  commenter  observed  that 
§  20.1703(c)(3)  requires  that  respirators 
be  tested  for  operability  prior  to  each 
use  but  that  such  tests  (user  seal  checks) 
are  not  quantitative  and  there  is  no 
requirement  to  document  the  check.  It 


was  suggested  that  this  requirement  be 
deleted.  The  NRC  staff  does  not  intend 
that  user  seal  checks  (fit  checks)  be 
quantitative  nor  that  they  be 
documented.  User  seal  checks  have 
been  required  by  the  NRC  since  1979 
and  are  well  known  to  the  industry. 
Licensee  training  programs  describe  the 
procedures  and  the  procedures  are 
subject  to  periodic  licensee  and  NRC 
audits.  The  need  to  perform  a  user  seal 
check  (fit  check)  prior  to  each  use  is 
considered  an  essential  safety 
procedure,  consistent  with  industry 
practice  and  ANSI  guidance.  This 
requirement  is  retained. 

A  commenter  stated  that 
§  20.1703(c)(2)  requires  the  use  of 
bioassays  during  respirator  use  in  order 
to  evaluate  actual  intakes  and  that  for 
certain  radionuclides,  such  as  W-  and  Y- 
class  forms  of  thorium  and  Y-class 
forms  of  uranium,  bioassay  techniques 
are  relatively  insensitive.  The  NRC  staff 
observes  that  §  20.1204,  "Determination 
of  internal  exposure,"  permits  the  use  of 
air  sampling,  bioassays  or  combinations 
of  these  measurements  to  assess  dose 
£rom  the  intake  of  radioactive  materials. 
The  final  §  20.1703(c)(2)  states  that  a 
licensee  shall  implement  and  maintain 
a  respiratory  protection  program  that 
includes  surveys  and  bioassays,  as 
necessary,  to  evaluate  actual  intakes. 
The  intent  of  this  provision  is  to 
identify  elements  required  to  be 
addressed  in  the  program  description. 
This  section  does  not  replace  §  20.1204 
which  permits  methods  other  than 
bioassay  to  be  used  to  determine  dose 
from  intake. 

A  commenter  observed  that  imder  the 
proposed  rule,  if  a  licensee  determined 
that  a  work  situation  did  not  require  the 
use  of  respirators  but  a  worker  requested 
one,  then  a  respiratory  protection 
program  would  be  required  to  be  in 
effect.  This  is  true  for  any  respirator  that 
has  been  assigned  an  APF  in  Appendix 
A.  However,  the  rule  now  recognizes  the 
use  of  disposable  filtering  facepieces 
(dust  masks)  without  an  APF.  If  no 
credit  is  to  be  taken  for  their  use  then 
program  elements  such  as  a  medical 
exam  and  fit  test  are  not  required.  Other 
program  elements  such  as  minimal 
training  on  limitations  of  the  devices 
and  correct  methods  of  use  are  required. 

A  comment  was  made  that  the  final 
rule  should  establish  the  extent  to 
which  emergency  planning  efforts  must 
incorporate  the  programmatic 
requirement  of  10  CFR  20.1703.  10  CFR 
Part  20  does  not  directly  address 
emergency  situations  but  provides 
programmatic  requirements  for  normal 
operations.  However,  §20.1001  notes 
that"*  *  *  nothing  in  this  part  shall  be 
construed  as  limiting  actions  that  may 


be  necessary  to  protect  health  and 
safety."  This  suggests  that  in  the  event 
of  an  emergency,  such  as  a  major  release 
or  spill  of  radioactive  material, 
conditions  would  need  to  be  assessed 
and  the  need  for  respiratory  protection 
determined.  Licensees  should  determine 
whether  or  not  an  emergency  situation 
could  reasonably  be  expected  to  arise 
that  would  require  the  establishment  of 
a  respiratory  protection  program,  and 
how  extensive  that  program  would  need 
to  be.  For  nuclear  power  plants.  §  50.47 
{b)(8)  requires  "adequate  *   *   * 
equipment  to  support  the  emergency 
response."  This  includes  respiratory 
protection  equipment  that  would  be 
needed  in  an  emergency  and  a  program 
for  its  use. 

In  NUREG-6204,  Question  and 
Answers  Based  on  Revised  10  CFR  Part 
20.  a  question  was  posed  as  to  whether 
the  requirements  of  10  CFR  20.1703 
apply  to  respiratory  protection 
equipment  that  is  to  be  used  only  in 
emergencies.  The  NRC  staff  position  is 
that  if  the  equipment  is  to  be  used  to 
limit  intakes  of  radioactive  material,  this 
requirement  applies.  Also,  footnote  i  to 
the  new  Appendix  A  makes  it  clear  that 
full  facepiece,  Self-Contained-Breathing- 
Apparatus  (SCBA)  operating  in  pressure 
demand,  or  positive  pressure 
recirculating  mode  may  be  used  as  an 
emergency  device  in  unknown 
concentrations  for  protection  against 
inhalation  hazards.  If  a  licensee 
determined  that  there  was  sufficient 
likelihood  of  an  emergency  situation, 
including  significant  airborne 
radioactive  material,  to  justify  the   . 
maintenance  of  emergency  use  SCBA, 
then  a  program  would  be  necessary  to 
assure  the  safe  use  of  the  equipment 
should  it  be  needed.  The  NRC  staff 
believes  that  any  respiratory  protection 
program  that  meets  Part  20  requirements 
should  provide  a  good  basis  for 
respirator  use  in  emergency  situations. 
Further  guidance  is  provided  in 
Regulatory  Guide  8.15. 

A^commenter  stated  that  §  20.1703(b) 
requires  application  to  the  Commission 
for  approval  to  use  respiratory  devices 
not  tested  or  certified  by  NIOSH.  It  was 
suggested  that  this  application  would 
not  be  necessary  if  the  respirator  were 
used  in  a  situation  where  no  protection 
factor  was  needed.  The  program 
elements  described  in  §  20.1703  come 
into  effect"*  *  *  if  the  licensee 
assigns  or  permits  the  use  of  respiratory 
protection  equipment  to  limit  the  intake 
of  radioactive  material."  The  NRC 
clarified  the  statement  of  considerations 
to  help  define  "limit  intake."  In  effect, 
if  a  licensee  determines  that  respiratory 
protection  is  not  required  to  limit  intake 
of  radioactive  material  and  a  respirator 
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is  used  for  some  other  reason,  then  the 
§  20.1703  conditions  are  not  applicable. 
However,  in  this  case,  other  regulations 
would  govern  the  use  of  respirators.  For 
example,  if  a  worker  requests  a 
respirator  that  will  not  be  used  to  limit 
intakes  of  radioactive  material,  then 
OSHA  or  State  requirements  would 
come  into  play.  For  example,  OSHA 
requirements  for  the  voluntary  use  of 
disposable  filtering  facepieces  (dust 
masks)  would  be  little  more  than  brief 
instiuction  on  the  limitations  of  the 
device  and  correct  methods  of  use.  NRC, 
as  well  as  OSHA  requirements  for  the 
use  of  tight-fitting,  half  or  full-facepiece 
respirators  are  more  extensive, 
including  medical  evaluation. 

A  suggestion  was  made  that 
§  20.1703(d)  should  include  instructing 
a  worker  that  a  respirator  could  be 
removed  in  any  situation  where  the  user 
judges  that  his  or  her  health  is  at  risk 
due  to  physical  or  psychological  stress 
caused  by  use  of  the  respirator.  The 
NRC  staff  believes  the  present  language 
in  this  section  and  guidance  in  Reg. 
Guide  8.15,  is  adequate  to  assure  that  a 
worker  knows  when  and  how  to  sectire 
relief  from  respirator-induced  stress. 

A  commenter  requested  that 
provisions  be  added  to  allow  the  use  of 
combination  full  facepiece,  pressure 
demand,  supplied  air  respirators  with 
auxiliary  self-contained  air  supply  for 
use  durinjg  emergency  entry  into  an 
imassessed  environment.  The  NRC  staff 
intends  that  Appendix  A  Section  ID, 
Combination  Respirators,  include  any 
devices  or  combinations  of  devices  as 
approved  by  NIOSH  in  42  CFR  Part 
84.70.  Regulatory  Guide  8.15  provides 
further  guidance  on  the  use  of 
combination  respirators.  The  NRC  staff 
does  not  believe  that  any  change  is 
needed  in  the  regulation  to  permit  (and 
continue  to  allow)  the  use  of  these 
approved  devices. 

A  commenter  questioned  the 
statement  in  footnote  e  of  Appendix  A 
that"*   *  *  no  distinction  is  made 
*  *  *  between  elastomeric  half-masks 
with  replaceable  cartridges  and  those 
designed  with  the  filter  medium  as  an 
inte^^l  part  of  the  face  piece  (e.g., 
disposable  or  reusable  disposable)."  The 
commenter  observed  that  there  is  no 
assurance  that  a  filtering  facepiece 
would  provide  the  same  degree  of 
protection  as  a  respirator  equipped  with 
an  elastomeric  facepiece.  The  NRC  staff 
agrees  with  this  statement  and  has 
assigned  a  protection  factor  of  10  only 
to  devices  having  elastomeric  face 
sealing  properties  and  two  or  more 
adjustable  straps.  Filtering  facepieces 
not  having  these  design  features  are  the 
first  entry  in  Appendix  A  and  eire  not 
given  an  APF. 


A  conunenter  observed  that  proposed 
footnote  e  would  permit  the  use  of 
filtering  facepiece  respirators  (dust 
masks)  without  medical  screening  or  fit 
testing.  The  footnote  also  provides  that 
if  a  licensee  can  demonstrate  a  fit  fadoi 
of  at  least  100  using  an  acceptable  fit 
test  protocol,  then  an  APF  of  10  can  be 
used.  At  question  is  whether  the 
medical  screening  becomes  necessary  if 
the  device  qualifies  for  an  APF.  The 
waiver  of  medical  screening  in  the  new 
footnote  d  is  based  on  the  fact  that  these 
devices  do  not  impose  physiological 
stress  because  they  are  light  weight,  do 
not  have  a  tight  seal,  and  do  not 
contribute  significantly  to  breathing 
resistance.  The  use  of  these  devices, 
such  as  dust  masks,  is  likely  to  occur  in 
response  to  a  worker's  request  for  a 
respirator  when  the  licensee  has 
determined  that  a  respirator  4S  not 
needed.  Under  these  circxunstances,  the 
least  burdensome  design  available 
should  be  used.  If  a  filtering  facepiece 
device  passes  a  fit  test,  eind  is  to  be  used 
to  limit  intake,  and  an  APF  greater  than 
1  is  used  to  estimate  intake,  then  a  full 
program  is  required  including  medical 
screening.  This  requirement  is 
consistent  with  the  recent  OSHA 
regulations. 

A  suggestion  was  made  that  Appendix 
A  could  be  clearer  with  more 
explanatory  text  in  the  table,  fewer 
footnotes,  and  terminology  that  tracks 
OSHA.  The  NRC  staff  has  revised 
Appendix  A  to  some  extent,  by  spelling 
out  modes  of  operation  and  adopting 
OSHA  terminology  whenever  possible. 

A  suggestion  was  made  that  Appendix 
A  would  be  less  complicated  if  there 
was  only  one  column  of  APF  values. 
The  NRC  staff  agrees  and  the  APF 
column  for  air  purifying  respirators  is 
now  labeled  Particulate,  and  the 
colunms  of  APFs  for  atmosphere 
supplying  respirators  and  combination 
respirators  are  now  labeled  Particulate, 
Gases,  and  Vapors. 

A  commenter  observed  that  footnote  a 
should  reference  OSHA  regulations  in 
addition  to  29  CFR  1910.  The  NRC  staff 
agrees  and  footnote  a  in  the  final  rule 
references  Department  of  Labor 
regulations.  The  revised  Regulatory 
Guide  8.15  discusses  OSHA  regulations 
and  guidance  in  more  detail. 

A  commenter  observed  that  the  NRC- 
proposed  filter  efficiency  requirements 
specified  in  proposed  footnote  c  do  not 
take  into  accoimt  the  observation  that 
filter  performance  is  far  better  in  the 
field  Uian  under  NIOSH  certification 
testing  conditions.  The  NIOSH  tests  are 
conducted  at  extreme  conditions  such 
as  high  flow  rates,  the  challenge  aerosol 
is  selected  to  be  the  most  penetrating 
particle  size,  and  long  test  durations  are 


used.  Under  field  conditions  most  filters 
perform  at  nearly  100  percent  efficiency. 

Also  it  is  not  necessarily  most 
protective  to  select  a  high  efficiency 
filter  because  that  results  in  a  higher 
pressure  drop  across  the  filter  which 
could  increase  breathing  resistance  and 
lead  to  a  greater  possibility  of  leakage 
aroimd  the  seal  as  well  as  increased 
worker  stress.  The  NRC  staff  agrees  with 
this  comment  and  final  footnote  b  is 
changed  to  specify  95  percent  efficiency 
filters  for  APFs  less  than  100,  99  percent 
efficiency  filters  for  APFs  equal  to  100, 
and  99.97  percent  efficiency  for  APFs 
greater  than  100. 

A  conunenter  suggested  that  some 
language  in  proposed  footnote  d  be 
clarified  and  that  the  last  sentence  could 
be  covered  in  the  text  of  the  rule.  The 
NRC  staff  has  revised  the  first  sentence 
in  final  footnote  f  to  read,  "The  assigned 
protection  factors  for  gases  and  vapors 
are  not  applicable  to  radioactive 
contaminants  that  present  an  absorption 
or  submersion  hazard."  The  last 
sentence  in  proposed  footnote  d  made  it 
clear  that  some  sorbent  cartridges  have 
been  proven  to  be  effective  against 
airborne  gases  and  vapors  and,  after 
NRC  staff  review  and  approval  on  a 
case-by-case  basis,  the  NRC  will 
continue  to  permit  their  use.  This 
provision  clearly  modifies  inforpiation 
in  Appendix  A.  The  NRC  staff  believes 
it  should  remain  in  the  footnotes.  With 
the  restructuring  of  Appendix  A,  this 
information  is  found  in  new  footnotes  c 
and  f.  More  detailed  discussion  of  the 
criteria  for  approval  of  sorbent 
cartridges  against  gases  and  vapors  has 
been  added  to  Regulatory  Guide  8.15. 

A  commenter  suggested  deleting 
proposed  footnote  e  because  the  initial 
statement  to  the  effect  that  filtering 
facepieces  may  be  used  without  medical 
screening  or  fit  testing  applies  to  all 
tight  fitting  respirators.  That  is  not  the 
case.  Fit  testing  and  medical  screening 
are  required  for  any  respirator  that  is 
assigned  a  protection  factor  (APF).  Only 
disposable,  filtering  facepieces  without 
elastomeric  sealing  surface  and 
adjustable  straps  that  do  not  have  an 
APF  can  be  used  without  medical 
screening.  If  the  devices  are  fit  tested  in 
order  to  use  an  APF,  then  medical 
screening  would  also  be  required. 

This  commenter  suggested  that  the 
caution  in  the  proposed  footnote  e  to  the 
effect  that  it  is  difficult  to  perform 
positive  or  negative  pressure  user  seal 
checks  on  filtering  facepiece  respirators 
is  not  based  on  technical  information. 
The  statement  is  based  on  cumiilative 
experience  in  the  industry  and 
inspection  by  the  NRC  staff  of  a  large 
niunber  of  filtering  facepiece  respirators 
that  do  not  have  elastomeric  sealing 
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surfaces  and  adjustable  straps.  In  most 
cases,  it  was  very  difficult  for  highly 
experienced  respirator  users  to 
effectively  perform  a  user  seal  check  on 
filtering  facepiece  respirators  in  the 
negative  or  positive  pressure  mode. 

A  commentor  proposed  deleting  the 
last  sentence  in  the  final  footnote  i  that 
warns  against  using  SCBA  in  pressure 
demand  or  recirculating  positive 
pressure  modes  if  any  outward  leakage 
of  breathing  gas  is  perceived.  This  is  an 
important  warning  for  use  of  these 
devices  in  emergencies  or  unassessed 
situations  because  leakage  could 
significantly  reduce  the  expected 
duration  of  the  air  supply  and  thus  stay 
time.  Prematvire  exhaustion  of  the  air 
supply  could  result  in  serious  injury  or 
death  of  a  worker  in  an  Immediately 
Dangerous  to  Life  and  Health  (IDLH) 
area.  This  warning  appropriately 
modifies  the  assigned  protection  factor 
for  this  type  of  device. 

A  commentor  suggested  several 
revisions  to  the  NRC  proposed 
definitions.  Based  on  several  comments 
the  NRC  staff  has  decided  to  use  OSHA 
definitions  for  consistency  and  the 
OSHA  definitions  are  consistent  with 
the  suggestions  made  by  this 
commentor. 

A  commentor  questioned  the  use  of 
the  words  "as  necessary"  in  §  20.1703 
{c)(2).  The  intent  of  the  words  "as 
necessary"  is  that  smveys  or  bioassays 
should  be  included  in  the  program  only 
if  a  licensee  believes  that  these  methods 
would  be  needed  to  determine  intake. 
For  example,  if  air  sampling  during  all 
procedures  indicates  that  no  radioactive 
material  is  ever  released  into  the  air, 
then  evaluation  of  actual  intakes  using 
bioassay  would  not  be  necessary. 
Section  20.1204,  Determination  of 
internal  exposure,  states  that  for 
purposes  of  determining  dose  the 
licensee  shall  measine  concentrations, 
do  bioassay,  whole  body  count,  or 
combinations  of  these  measinements. 
The  piupose  of  §  20.1703(c)(2)  is  to 
identify  elements  of  an  acceptable 
program  that  may  need  to  be  included 
in  the  program,  not  to  require 
performance  of  bioassay  if  it  is  not 
needed. 

A  commentor  observed  that  the 
proposed  §  20.1701  stated  that  "The 
licensee  shall  use,  to  the  extent 
practicable,  process  or  other  engineering 
controls  (e.g.  containment, 
decontamination,  or  ventilation)  to 
control  the  concentration  of  radioactive 
material  in  air.  The  word  "practicable" 
is  used  in  place  of  "practical"  as  fbimd 
in  the  current  regulations.  The  NRC  staff 
agrees  with  this  comment  to  the  effect 
that  "practicable"  would  require  any  " 
action  that  was  "possible,"  whereas 


"practical"  specifies  action  that  would 
be  "useful".  The  word  "practical"  is 
consistent  with  "reasonable"  as  found 
in  ALARA,  As  Low  as  Is  Reasonably 
Achievable,  and  the  final  rule  has  been 
changed  to  retain  the  word  "practical." 

A  commentor  observed  that  the 
proposed  definition  of  "fit  factor"  is  a 
quantitative  measine  of  the  fit  of  a 
respirator  to  an  individual.  The 
proposed  definition  of  "fit  test"  is  a  test, 
quantitative  or  qualitative  to  evaluate 
the  fit  of  a  respirator  and  to  determine 
the  fit  factor.  The  commentor  states  that 
a  qualitative  fit  test  cannot  yield  a 
quantitative  fit  factor.  In  fact,  approved 
qualitative  fit  test  protocols  are 
considered  by  NIOSH,  OSHA,  and  ANSI 
to  imply  minimum  quantitative  fit 
factors,  usually  limited  to  100. 

However,  because  the  NRC  has 
decided  to  adopt  the  OSHA  definitions, 
the  final  rule  defines  fit  factor  as 
•<*  *  *g  quantitative  estimate  of  the  fit 
of  a  particular  respirator  to  a  specific 
individual,  and  typically  estimates  the 
ratio  of  the  concentration  of  substance 
in  ambient  air  to  its  concentration 
inside  the  respirator  when  worn."  This 
definition  permits  use  of  a  challenge 
medium  whose  concentration  at 
ambient  temperature  and  pressure  can 
be  estimated  (Ci)  and  if  not  detected  by 
the  test  subject,  a  maximum 
concentration  inside  the  mask  can  be 
assmned,  (C2).  The  estimated  fit  factor 
would  then  be  the  ratio  C1/C2.  These 
qualitative  fit  fectors  are  permitted  to  be 
used  to  determine  fit  factor,  and  Reg. 
Guide  8.15  will  provide  more  detailed 
guidance  on  the  use  of  approved 
protocols. 

A  commentor  suggested  that  the 
listing  of  irritant  smoke  (hydrogen 
chloride)  as  an  acceptable  challenge 
agent  in  a  user  seal  check  (fit  check),  be 
removed.  There  is  evidence  of  health 
risks  associated  with  exposure  to  this 
chemical  agent,  not  only  to  the  worker 
but  also  to  the  person  performing  the    • 
test.  The  NRC  staff  has  decided  to  keep 
this  option  as  one  of  the  acceptable  user 
seal  checks  along  with  positive  and 
negative  pressure  check  and  isoamyl 
acetate,  because  both  OSHA  and  ANSI 
list  it.  However,  the  final  version  of  Reg. 
Guide  8.15  will  include  a  caution 
regarding  excessive  exposure  to  this 
agent  as  well  as  some  suggestions  for 
performing  user  seal  checks  with  irritant 
smoke  so  as  to  minimize  exposiue. 

This  commentor  pointed  out  that 
deleting  the  words  "  *  *  *  or  had 
certification  extended"  from 
§  20.1703(a)  and  §  20.1703(b),  is 
appropriate  but  that  users  should  be 
advised  that  any  particulate  respirators 
certified  imder  30  CFR  Part  11  remain 
certified.  The  new  certification 


regulations  are  at  42  CFR  Part  84.  The 
NRC  staff  agrees,  and  the  statement  of 
considerations  includes  a  note  to  this 
effect,  and  Reg.  Guide  8.15  discusses 
certification  in  more  detail. 

The  commentor  questioned  the 
wording  in  §  20.1703(c)(3)  that  would 
exempt  respirators  with  no  APFs  fi-om 
user  seal  checks  for  tight  fitting 
respirators  and  functional  or  operability 
checks  for  others  such  as  atmosphere 
supplied  suits.  The  NRC  staff  agrees  that 
if  a  device  is  capable  of  being  fit 
checked  or  operability  checked  then 
these  checks  should  be  performed  each 
time  the  device  is  used  whether  or  not 
a  APF  is  used.  The  words  "*  *  *with 
APFs*  *  *"  are  removed  from 
§  20.1703(c)(3). 

It  was  observed  that  §  20.1703(c)(6) 
does  not  specify  that  fit  testing  measures 
face  seal  rather  than  equipment 
operation  and  therefore  must  always  be 
performed  with  the  facepiece  operating 
in  the  negative  pressiu^  mode.  This 
provision  has  been  changed  to  be 
consistent  with  ANSI.  Also,  the 
proposed  requirement  to  fit  test  any 
tight-fitting,  positive  pressure, 
continuous  flow  and  pressure  demand 
devices  to  a  fit  factor  ^  100  is 
inconsistent  with  the  OSHA 
specification  of  500.  This  difference 
could  result  in  workers  using  different 
masks  depending  on  whether  the 
respirator  was  used  for  protection 
against  radiological  or  non-radiological 
hazards.  It  was  further  stated  that  a  fit 
factor  of  100  may  be  too  low  for  full-face 
tight-fitting  masks  because  it  in  fact 
would  represent  a  relatively  poor  fit. 
The  NRC  staff  believes  that  the  OSHA 
recommended  fit  factor  of  500  is  not 
difficult  to  achieve  and  provides  an 
additional  increment  of  safety.  The  final 
rule  reflects  this  change. 

A  commentor  observed  that  Appendix 
A  lists  a  positive  pressure  (PP) 
operational  mode  for  some  air  purifying 
respirator  types.  This  designation  refers 
to  "powered  air  pvuifying  respirators 
(PAPR)"  and  should  be  so  designated. 
The  NRC  staff  agrees  and  has  made  this 
change. 

A  commentor  suggested  the  use  of 
"intake"  or  "dose  from  internal 
radioactive  material,"  instead  of 
"internal  exposures,"  because  there  is 
some  confusion  regarding  the  meaning 
of  that  term.  The  NRC  staff  has  reviewed 
the  final  rule  and,  whenever 
appropriate,  more  precise  terminology 
has  been  used  as  suggested. 

A  commenter  references  question 
number  91  in  NUREG/CR-6204, 
Questions  and  Answers  Based  on 
Revised  10  CFR  Part  20,  in  which  the 
NRC  staff  stated  that  the  requirements  in 
10  era  20.1703(a)  must  be  met  to  use 
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respiratory  protection  whether  or  not 
credit  is  taken  for  the  device.  This 
statement  was  made  before  the  NRC 
staff  recognized  the  utility  of  permitting 
the  use  of  disposable  filtering  facepieces 
(dust-masks)  not  equipped  with 
elastomeric  sealing  siirfaces  and 
adjustable  straps.  The  NRC  continues  to 
require  compliance  with  §  20.1703(a)  if 
respiratory  protection  is  used.  However, 
dust  masks  and  other  similar  devices 
can  be  used,  probably  on  request  of  a 
worker,  without  fit  testing  or  medical 
screening.  These  half-face,  light-weight 
devices  do  not  present  any  significant 
physiological  stresses  and  are  to  be  used 
in  situations  that  do  not  require  limiting 
intake.  Therefore,  these  devices  can  be 
removed  at  any  time  they  become 
stressful  without  any  harm  to  the  user. 
Minimal  training  on  the  limitations  and 
proper  use  of  the  devices  would  be 
required. 

The  commentor  observed  that  the 
proposed  rule  would  require  fit  factors 
that  are  ten  times  the  APF  for  the 
specific  negative-pressxue  air-purifying 
device,  but  that  the  rule  does  not  specify 
how  this  fit  testing  can  be 
accomplished.  The  NRC  staff  notes  that 
guidance  on  fit  testing,  both  quantitative 
and  qualitative  protocols,  is  foimd  in 
Reg.  Guide  8.15. 

A  commentor  states  that  the  term 
"adequate  communication"  in 
§  20.1703(e)  may  be  difficult  to 
demonstrate  due  to  the  limited 
communications  options  available  with 
some  respiratory  devices  and  that 
"adequate"  is  subject  to  interpretation. 
The  NRC  staff  agrees  and  intends  that 
this  requirement  be  determined  by 
licensee  judgement.  Adequate,  or 
"siiificient  for  a  specific  requirement," 
is  discussed  in  Reg.  Guide  8.15,  and 
guidance  as  to  what  constitutes 
adequate  communication  is  provided. 
This  is  not  a  new  requirement  and  the 
NRC  staff  is  not  aware  of  licensees 
having  difficulty  with  its 
implementation. 

The  commentor  questioned  the 
requirement  in  §  20.1703(f)  for  "direct" 
communication  between  the  standby 
rescue  person  and  the  worker  because  it 
might  be  necessary  for  the  standby 
person  to  be  in  a  high  radiation  area  or 
otherwise  be  exposed  to  radiation  or 
physiological  stress.  The  NRC  staff 
agrees  and  has  changed  this  section  to 
require  the  standby  rescue  person  to 
"maintain  continuous  communication" 
with  the  workers.  Acceptable 
communication  methods  are  identified 
as,  visual,  voice,  signal  line,  telephone, 
radio,  or  other  suitable  means. 

The  commeiltor  stated  that  proposed 
§  20.1703(h)  regarding  materials  or 
substances  that  might  interfere  with  the 


seal  of  a  respirator  did  not  adequately 
reflect  the  discussion  in  the  statement  of 
considerations,  and  that,  because  the  fit 
test  proves  the  ability  to  properly 
maintain  a  seal,  this  restriction  is  not 
needed.  The  NRC  staff  observes  that  a  fit 
test  is  not  performed  every  time  that  a 
worker  uses  a  respirator.  A  user  seal 
check  might  work  with  some 
obstruction  in  the  seal  area  but  then 
break  down  in  the  work  situation.  To 
better  reflect  the  scope  and  intent  of  this 
provision  and  to  be  consistent  with 
OSHA,  the  NRC  staff  has  added  the 
underlined  words  as  follows:  (h)  No 
objects,  materials,  or  substances,  such  as 
facial  hair,  or  any  other  conditions  that 
interfere  with  the  face — facepiece  seal  or 
valve  function,  that  are  imder  the 
control  of  the  respirator  wearer,  are 
present.*  *  * 

A  commentor  suggested  elimination 
of  the  planned  revision  of  NUREG- 
0041,  "Manual  of  Respiratory  Protection 
Against  Airborne  Radioactive  Material," 
because  the  dociunent  contains 
information  that  is  found  elsewhere  and 
is  redundant.  The  NRC  staff  agrees  that 
it  would  not  be  useful  to  repeat 
information  that  is  found  elsewhere  and 
one  reason  for  updating  and  revising  the 
NUREG  is  to  eliminate  and  avoid 
redundancy.  The  document  will  be  a 
technical  source  for  NRC  licensees 
setting  up  or  operating  respiratory 
protection  programs  that  will  include 
many  references  to  ANSI,  NIOSH,  and 
other  docimients  that  describe 
acceptable  programs.  Only  procedures 
unique  to  protection  against  airborne 
radioactive  material  will  be  addressed 
in  detail  if  no  other  sources  are 
available. 

The  commentor  observed  that  waiving 
the  medical  screening  requirement  for 
the  use  of  single-use  disposable 
respirators  is  inconsistent  with  OSHA. 
In  fact,  OSHA  waives  the  medical 
screening  requirement  for  any  volimtary 
use  of  filtering  facepiece  respirators. 
The  assumption  is  that  if  a  licensee 
determines  that  a  respirator  is  not 
needed  (meets  ALARA  considerations) 
but  a  worker  requests  one,  then  the  least 
intrusive  device  should  be  used,  such  as 
a  disposable,  filtering  facepiece  with  no 
APF  that  would  be  unlikely  to  expose 
the  worker  to  physiological  stress.  The 
NRC  position  is  consistent  with  that  of 
OSHA. 

Several  commentors  questioned  the 
use  of  15  percent  loss  of  worker    . 
efficiency  when  using  a  respirator  as  a 
recommended,  upper  boimd  default 
value  if  a  licensee  is  not  able  to  justify 
a  higher  value.  An  EPRI  study,  for 
example,  showed  that  loss  of  worker 
efficiency  did  not  exceed  7  percent. 
Other  measurements  resulted  in 


findings  of  25  percent  loss  of  efficiency 
under  conditions  requiring  respiratory 
protection.  With  this  range,  a 
recommended  default  value  of  not  more 
than  15  percent,  as  specified  in  Reg. 
Guide  8.15  seems  reasonable.  The  guide 
provides  suggestions  for  determining  an 
efficiency  loss  fector  that  would  be  job 
and  site  specific. 

A  commentor  questioned  the  need  to 
apply  to  the  Commission  for  the  use  of 
an  APF  greater  than  1  for  sorbent 
cartridges  as  protection  against  airborne 
radioactive  gases  and  vapors  (e.g., 
radioiodine).  The  conunentor  stated  that 
the  NRC  should  specify  the  same  APF 
listed  for  particulate  filters  for 
radioactive  gases  or  vapors  with  good 
warning  properties.  The  NRC  staff  is 
aware  that  most  radionuclides  [e.g., 
airborne  radioiodines)  have  poor  to  no 
warning  properties.  For  this  reason,  the 
NRC  staff  intends  to  continue  requiring 
a  specific  case  approval  process  with 
some  demonstration  of  effectiveness 
before  approval  for  use. 

A  commentor  suggested  permitting  "a 
licensed  health  care  professional,"  in 
addition  to  a  physician,  to  determine 
that  a  person  is  medically  fit  to  use  a 
respirator,  as  is  done  by  OSHA.  The 
established  NRC  position,  as  described 
further  in  Reg.  Guide  8.15,  continues  to 
be  that  a  licensed  health  care 
professional  can  administer  a  medical 
exam,  but  the  program  must  be  designed 
by,  and  be  under  the  supervision  of  a 
physician.  The  NRC  staff  is  aware  that 
serious  injury  and  death  can  occiu-  if  a 
person  with  certain  medical  conditions 
is  permitted  to  use  a  respirator. 

In  May  of  1991  the  Commission 
published  a  major  revision  to  10  CFR 
Part  20  that  required  a  licensee  to 
implement  and  maintain  a  respiratory 
protection  program  that  includes  *  *  * 
Determination  by  a  physician*  *  *  that 
the  individual  user  is  physically  able  to 
use  the  respiratory  protection 
equipment."  In  the  statement  of 
considerations  for  that  final  rule,  the 
Commission  noted  "*  *  *the  decision 
on  the  physical  ability  of  an  individual 
to  wear  a  respirator  is  a  subjective 
judgement  that  in  the  Commission's 
opinion,  requires  the  decisionmaker  to 
have  a  medical  degree."  In  1995  the 
Commission  reafi5rmed  this  position  in 
a  rulemaking  that  revised  the  required 
fi^quency  of  medical  examination. 
However,  the  statement  of 
considerations  for  that  rulemaking 
stated"*  *  *The  NRC  staff  believes 
that  physicians  need  not  administer 
each  test  personally,  but  that  the 
physician  may  designate  someone  such 
as  an  office  niirse  to  certify  medical 
fitness  as  long  as  it  is  clear  that  the 
physician  is  ultimately  responsible  for 
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the  fitness  determination.  Likewise  the 
NRC  staff  believes  that  the  physician 
should  be  involved  in  the  supervision  of 
the  fitness  program,  the  review  of 
overall  results  and  individuals  cases 
that  fall  outside  certain  physician 
determined  parameters,  and  supervision 
of  personnel  performing  the  tests." 

This  position  is  in  agreement  with 
ANSI  recommendations  as  stated  in 
ANSI— Z88.6  1984.  Regulatory  Guide 
8.15,  Rev.  1,  "Acceptable  Programs  for 
Respiratory  Protection  states  that,  "The 
medical  ev&luation  program  should  be 
carried  out  by  the  physician,  or  by  a 
certified,  medically  trained  individual 
such  as  a  registered  nurse  (RN),  licensed 
practical  nurse  (LPN),  emergency 
medical  technician  (EMT),  or  someone 
who,  in  the  judgement  of  the  licensee's 
physician,  has  adequate  experience, 
education,  training,  and  judgement  to 
administer  the  screening  program."  This 
is  consistent  with  OSHA's  regulations 
that  permit  a  "licensed  bealth  care 
professional"  to  administer  the  fitness 
screening  program. 

A  commentor  observed  that  ANSI 
Z88. 2-1992,  does  not  include  APFs  for 
SCBA  used  in  the  pressure-demand  or 
positive  pressure  recirculating  modes, 
because  some  workplace  simulation 
tests  showed  that  up  to  5  percent  of 
workers  don't  achieve  protection  factors 
that  high.  ANSI  instead  suggests  that 
APFs  up  to  10,000  should  be  used  only 
for  emergency  planning  piuposes. 
Footnote  a  to  Appendix  A  in  the  NRC 
regulation  makes  it  clear  that  the  APFs 
apply  only  to  airborne  radiological 
hazards  and  not  when  chemical  or  other 
respiratory  hazards  exist. 

A  commentor  suggested  deletion  of 
irritant  smoke  and  isoamyl  acetate  as 
example  of  a  user  seal  check  because 
these  are  not  checks  that  a  user  can 
perform  without  assistance.  The  NRC 
staff  agrees  but  does  not  preclude  the 
use  of  assistance  in  performing  a  user 
seal  check.  It  is  common  for  a 
technician  to  perform  user  seal  checks 
on  a  work  crew  preparing  for  entry  to 
a  job  site  requiring  respirators.  If  no 
assistance  is  available  then  clearly 
positive  or  negative  pressvue  checks 
would  be  the  available  options. 

It  was  suggested  that  more  guidance 
be  provided  on  functional  check  or 
testing  for  operability.  The  NRC  staff 
agrees  and  Reg.  Guide  8.15  will  be 
expanded  to  provide  more  guidance  on 
accepted  techniques. 

It  was  suggested  that  more  specificity 
regarding  actual  procediues  be  put  in 
the  rule  or  the  Reg.  Guide  and  that 
requirements  for  addressing  non-routine 
and  emergency  use  of  respirators  should 
be  added.  The  NRC  staff  does  not  agree 
because  respiratory  programs  should  be 


site  and  work  specific  and  the  intent  of 
revising  the  rule  was  to  make  it  more 
performance  based.  Considerable 
guidance  on  acceptable  methods  exists 
and  is  referenced  in  Reg.  Guide  8.15  or 
NUREG-0041. 

A  commentor  said  that  NRC  should 
require  use  of  the  OSHA  medical  check 
questionnaire,  or  its  equivalent.  The 
NRC  staff  agrees  that  the  OSHA 
questionnaire  is  an  acceptable  way, 
along  with  appropriate  medical 
oversight,  to  medically  screen  workers 
to  use  respirators  safely,  but  that  other 
methods  are  also  acceptable.  In  the 
interest  of  maintaining  a  performance- 
based  rule,  the  NRC  will  rely  on  review  . 
of  a  Ucensee's/physician's  judgement 
regarding  the  best  way  to  qualify 
workers.  The  OSHA  questionnaire  is 
referenced  in  Reg.  Guide  8.15  for 
guidance. 

It  was  suggested  that  provisions  for 
vision,  communication,  and  low 
temperature  protection  be  made  at  no 
cost  to  the  employee.  The  NRC  staff 
believes  that  this  issue  is  outside  the 
scope  of  10  CFR  Part  20  and  should  be 
addressed  between  workers  and  Ucensee 
management. 

A  commentor  suggested  adding  a 
definition  for  "Immediately  Dangerous 
to  Life  or  Health,"  IDLH.  Subpart  H  of 
10  CFR  Part  20  provides  program 
requirements  for  respiratory  protection 
against  airborne  radioactive  material.  It 
would  be  extremely  rare  for  airborne 
concentrations  of  radioactive  material  to 
reach  IDLH  levels.  IDLH  refers  to 
industrial  and  toxic  chemical  hazards 
that  NRC  licensees  must  be  alert  to  in 
compliance  with  OSHA  regulations.  It 
would  be  inappropriate  for  NRC  to 
suggest  that  airborne  radiological 
condition  would  require  a  definition  of 
IDLH.  OSHA  defines  IDLH  as"*  *  *  an 
atmosphere  that  poses  an  immediate 
threat  to  life,  would  cause  irreversible 
adverse  health  effects,  or  would  impair 
an  individuals'  ability  to  escape  from  a 
dangerous  atmosphere." 

It  was  suggested  that  §  20.1703(f)  state 
that  a  sufficient  number  of  standby 
rescue  persons  must  be  immediately 
available  to  provide  effective  emergency 
rescue.  The  NRC  staff  agrees  and  these 
words  have  been  added. 

A  commentor  observed  that  the  APFs 
specified  by  NRC  in  Appendix  A  are  not 
in  complete  agreement  with  those 
recommended  by  ANSI.  The  difference 
for  disposable  filtering  facepieces  (dust 
masks)  has  been  discussed.  Any  other 
differences  between  the  ANSI 
recommended  APFs  and  those  specified 
by  the  NRC  in  the  proposed  rule  have 
been  eliminated  in  this  final  rule  in  the 
interest  of  providing  greater  consistency 
with  ANSI  recommendations. 


Eight  comment  letters  were  received 
regarding  the  draft  Reg.  Guide  8.15.  All 
of  the  suggested  changes  derived  from 
comments  made  on  proposed  Subpart  H 
of  10  CFR  Part  20.  Reg.  Guide  8.15  has 
been  revised  based  on  this  analysis  of 
comments  submitted  on  the  proposed 
rule  and  the  changes  that  have  been 
made  to  the  rule  as  discussed  in  this 
section. 

m.  Summary  of  Changes 

This  final  rule  amends  §  20.1003, 
"Definitions",  §§20.1701  through 
20.1704,  adds  §  20.1705,  and  amends 
Appendix  A  to  Part  20. 

hi  §  20.1003,  the  NRC  is  adding 
definitions  for  Air-piuifying  respirator, 
Assigned  protection  factor  (APF), 
Atmosphere-supplying  respirator. 
Demand  respirator,  Disposable 
respirator,  Filtering  facepiece  (dust 
mask).  Fit  factor,  Fit  test.  Helmet,  Hood, 
Loose-fitting  facepiece.  Negative 
pressure  respirator,  Positive  pressure 
respirator,  Powered  air-purifying 
respirator  (PAPR),  Pressure  demand 
respirator,  Quahtative  fit  test  (QLFT), 
Quantitative  fit  test  (QNFT),  Self- 
contained  breathing  apparatus  (SCBA), 
Supplied-air  respirator  (SAR)  or  airline 
respirator,  Tight-fitting  facepiece  and 
User  seal  check.  These  added 
definitions  clarifv  the  new  regulations  at 
§§20.1701  through  20.1705. 

In  §20.1701,  the  word 
"decontamination"  is  added  to  the  Ust 
of  examples  of  process  or  engineering 
controls  that  licensees  should  consider 
for  controlling  the  concentration  of 
radioactive  material  in  air.  The  NRC 
intends  that  licensees  consider 
decontamination,  consistent  with 
maintaining  total  effective  dose 
equivalent  (TEDE)  ALARA,  to  reduce 
resuspension  of  radioactive  material  in 
the  work  place  as  a  means  of  controlling 
internal  dose  instead  of  using 
respirators. 

Section  20.1702  is  revised  to  clarify 
that  if  a  licensee  performs  an  ALARA 
analysis  to  determine  whether  or  not 
respirators  should  be  used,  the  licensee 
may  consider  safety  factors  other  than 
radiological.  A  reduction  in  the  TEDE 
for  a  worker  is  not  reasonably 
achievable  if,  in  the  licensees' 
judgement,  an  attendant  increase  in  the 
worker's  industrial  health  and  safety 
risk  would  exceed  the  benefit  obtained 
by  the  reduction  in  the  radiation  risk. 
Regulatory  Guide  8.15,  "Acceptable 
Programs  For  Respiratory  Protection," 
and  NUREG-0041.  "Manual  of 
Respiratory  Protection  Against  Airborne 
Radioactive  Material"  address  how 
factors  such  as  heat,  discomfort, 
reduced  vision,  etc.,  associated  with 
respirator  use,  might  reduce  efficiency 
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or  increase  stress  thereby  increasing 
dose  from  external  sources  or  health 
risk.  The  NRC  expects  that  licensees 
will  exercise  judgment  in  determining 
how  nonradiological  factors  apply  to 
selecting  an  appropriate  level  of 
respiratory  protection.  In  the  proposed 
rule  this  amendment  would  have  been 
accomplished  by  adding  a  footnote  to 
paragraph  (c).  The  NRC  has  instead 
restructured  the  section  to  add  similar 
language  to  a  new  subparagraph 
§  20. 1 702(b)  in  the  text  of  the  rule  to 
facilitate  clarification  of  this  important 
provision. 

Section  20.1703  states  the 
requirements  for  licensees  who  use 
respiratory  protection  equipment  to 
limit  intake  of  radioactive  material.  The 
use  of  a  respirator  is,  by  definition, 
intended  to  limit  intakes  of  airborne 
radioactive  materials,  unless  the  device 
is  clearly  and  exclusively  used  for 
protection  against  non-radiological 
airborne  hazards.  Whether  or  not  credit 
is  taken  for  the  device  in  estimating 
doses,  use  of  the  respiratory  protection 
device  to  limit  intake  of  radioactive 
material  and  associated  physiological 
stresses  to  the  user  activates  the 
requirements  of  §  20.1703.  Thus 
§  20.1703  defines  the  miniTnnm 
respiratory  protection  program  expected 
of  any  licensee  who  assigns  or  permits 
the  use  of  respirators  to  limit  intake. 

The  term  "limit  intake  of  radioactive 
material"  is  not  specifically  defined  in 
this  nde.  The  licensee  must  determine 
whether  the  use  of  a  respirator  for 
protection  against  non-radiological 
airborne  hazards  or  at  the  request  of  a 
worker  also  limits  the  intake  of 
radioactive  material.  If  so  a  §  20.1703 
program  is  required.  An  acceptable 
approach  is  for  the  licensee  to  evaluate 
the  existing  or  potential  airborne 
concentrations  of  radioactive  material 
(from  routine  operations,  likely 
operational  occurances,  and  credible 
emergency  conditions)  and  determine 
whether  a  Part  20,  Subpart  H  respiratory 
program  would  have  been  required  by 
the  concentration  of  radioactive 
material.  If  the  analysis  shows  that 
respiratory  protection  would  not  have 
been  required  in  order  to  limit  intake  of 
radioactive  material,  then  compliance 
with  Subpart  H  would  not  be  required. 
Respirators  used  for  the  express  purpose 
of  protection  against  non-radiological 
hazards,  and  that  only  incidentally  limit 
the  intake  of  radioactive  materials  that 
may  be  present  in  the  air,  are  not 
considered  to  fell  imder  the  "limit 
intake"  category.  Such  respirator  use  is 
not  regulated  by  Subpart  H  provisions. 

However,  respiratory  protection  that 
is  used  to  protect  against  non- 
radiological  hazards  or  at  the  request  of 


a  worker  invokes  OSHA  program 
requirements.  The  programmatic 
requirements  prescribed  by  OSHA  are 
commensurate  with  the  degree  of  hazard 
present,  ranging  fit)m  a  program  more 
prescriptive  than  Subpart  H  to  brief 
instruction  on  safety  issues  in  the  case 
of  the  volimtary  use  of  "dust  masks." 
Under  a  Memorandimi  of 
Understanding  between  the  NRC  and 
OSHA,  the  NRC  inspection  staff  is 
obligated  to  notify  the  licensee  and 
OSHA  if  industrial  safety  problems  are 
observed. 

In  §  20.1703(a),  the  phrase  "piu-suant 
to  §  20.1702"  is  removed.  This  language 
has  been  misinterpreted  to  mean  that  an 
approved  respiratory  protection 
program  is  not  needed  if  respirators  are 
used  when  concentrations  of  radioactive 
material  in  the  air  are  already  below 
values  that  define  an  eurbome 
radioactivity  area.  Section  20.1703  now 
makes  it  clear  that,  if  a  licensee  uses 
respiratory  protection  equipment  "to 
limit  intakes,"  the  provisions  of 
§  20.1703  are  the  minimum  applicable 
requirements. 

In  final  §  20.1703(a),  licensees  are 
permitted  to  use  only  respirators  that 
have  been  tested  and  certified  by 
NIOSH.  The  words  "or  had  certification 
extended"  are  removed  because  all 
existing  extensions  have  expired  and  no 
new  extensions  will  be  granted  except 
for  classes  of  respirators  certified  under 
42  CFR  Part  84. 

Note:  The  respiratory  certification 
regulations  at  42  CFR  Part  84  replaced  those 
previously  at  30  CFR  Part  11  for  air  purifying 
respirators.  Devices  formerly  certified  under 
30  CFR  Part  11  remain  certified  but  newer 
devices  certified  under  42  CFR  Part  84  have 
demonstrated  improved  performance. 

In  final  §  20.1703(b),  licensees  are 
permitted  to  apply  for  authorization  to 
use  equipment  that  has  not  been  tested 
or  certified  by  NIOSH.  The  words  "and 
has  not  had  certification  extended  by 
NIOSH/MSHA"  have  been  removed 
because  all  existing  extensions  have 
expired  and  no  new  extensions  will  be 
granted  except  for  classes  of  respirators 
certified  imder  42  CFR  Part  84.  The 
words  "to  the  NRC"  are  added  to  make 
it  clear  that  applications  for  authorized 
use  of  respiratory  equipment  must  be 
submitted  to  the  Commission. 

In  new  §  20.1703(c),  paragraphs  (c)(1) 
through  (5)  are  retained  as  presently 
codified  with  the  exception  of  some 
minor  editing.  Paragraph  (c)(4)  is 
reworded  to  improve  clarity,  reorder 
priorities,  and  bring  together  in  one 
paragraph  all  of  the  elements  of  the 
required  written  procedures.  Paragraph 
(c)(5)  is  revised  to  clarify  that  the 
worker's  medical  evaluation  for  using 
non-face  sealing  respirators  occurs 


before  first  field  use,  not  before  first 
fitting  (as  required  for  tight  fitting 
respirators)  because  fit  testing  is  not 
needed  for  these  types. 

A  new  §  20.1703(c)(6)  is  added  to 
require  fit  testing  before  first  field  use  of 
tight-fitting,  face  sealing  respirators  and 
periodically  after  the  first  use.  This 
change  clarifies  when  and  how  often  fit 
testing  is  required.  The  NRC  requires 
that  the  licensee  specify  a  frequency  of  ' 
retest  in  the  procedures,  that  may  not 
exceed  1  year  (see  HPPOS-219  for  NRC 
staff  position  on  testing  internals).  The 
proposed  rule  would  have  extended  the 
retest  period  up  to  three  (3)  years. 
However,  public  comment  and  the 
NRC's  intent  to  be  consistent  with 
OSHA  requirements,  convinced  the 
NRC  staff  to  retain  annual  fit  testing. 
(See  Analysis  of  Public  Comment). 

The  new  §  20.1703(c)(6)  also  codifies 
existing  NRC  staff  guidance  and  ANSI 
recommendations  regarding  the  test  "fit 
factors"  that  must  be  achieved  in  order 
to  use  the  APFs.  Specifically,  fit  testing 
with  "fit  factors"  >  10  times  the  APF  is 
required  for  tight  fitting,  negative 
pressure  devices.  A  fit  factor  >  500  is 
required  for  all  tight  fitting  face  pieces 
used  with  positive  pressure,  continuous 
flow,  and  pressure-demand  devices. 
ANSI  recommended  a  fit  factor  of  100 
for  these  devices  but  OSHA  selected  500 
to  provide  an  additional  safety  margin. 
The  NRC  staff  agrees  with  the  OSHA 
position  and  in  the  interest  of 
consistency  is  specifying  500.  This 
provision  is  intended  to  maintain  a 
sufficient  margin  of  safety  to 
accommodate  the  greater  difficulty  in 
maintaining  a  good  "fit"  under  field  and 
work  conditions  as  compared  to  fit  test 
environments.  It  is  important  to  note 
that  all  tightfitting  facepieces  are  to  be 
fit  tested  in  the  negative  pressure  mode 
regardless  of  the  mode  in  which  they 
will  be  used. 

Current  §  20.1703(a)(4),  which 
required  licensees  to  issue  a  vmtten 
policy  statement,  is  removed  because 
the  r^C  believes  that  it  is  not  needed. 
All  of  the  elements  that  were  required 
to  be  in  the  policy  statement  are  already 
found  in  Part  20  and  in  the  requirement 
for  licensees  to  have  and  implement 
written  procedures  (see  §  20.1703(c)(4)). 

The  requirements  of  §  20.1703(a)(6) 
have  been  moved  to  §  20.1703(e), 
clarified  and  expanded  to  emphasize  the 
existing  requirements  that  provisions  be 
made  for  vision  correction,  adequate 
communications,  and  low-temperature 
work  environments.  A  licensee  is 
required  to  accoimt  for  the  effects  of 
restricted  vision  and  communication 
limitations  as  well  as  the  effects  of 
adverse  environmental  conditions  on 
the  equipment  and  the  wearer.  The  NRC 
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considers  the  inability  of  the  respirator 
wearer  to  read  postings,  operate 
equipment  and/or  instrumentation,  or 
properly  identify  hazards  to  be  an 
unacceptable  degradation  of  personnel 
safety. 

A  requirement  for  licensees  to 
consider  low-temperatuxe  work 
environments  when  selecting 
respiratory  protection  devices  is  added 
in  §  20.1703(e).  The  NfRC  believes  that 
this  requirement  is  needed  because  the 
moisture  from  exhaled  air  when 
temperatures  are  below  freezing  could 
cause  the  exhalation  valve  on  negative 
pressure  respirators  to  freeze  in  the 
open  position.  The  open  valve  would 
provide  a  pathway  for  imfiltered  air  into 
the  respirator  inlet  covering  without  the 
user  being  aware  of  the  malfunction. 
Lens  fogging  that  reduces  vision  in  a  full 
fecepiece  respirator  is  another  problem 
that  can  be  caused  by  low  temperatiire. 

The  reference  to  skin  protection  in 
§  20.1703(a)(6)  has  been  removed.  The 
NRC  does  not  consider  skin  protection 
to  be  an  appropriate  reason  for  the  use 
of  respirators  (with  the  exception  of  air 
supplied  suits).  Limitation  of  skin  dose 
is  currently  dealt  with  elsewhere  in  the 
regulations  (§20.1201(a)(2)(ii),  skin  dose 
limit).  It  may  be  inconsistent  with 
ALARA  to  use  tight  fitting  respirators 
solely  to  prevent  facial  contamination. 
Other  protective  measures  such  as  the 
use  of  faceshields  instead  of  respirators, 
or  decontamination  should  be 
considered. 

A  new  §  20.1703(f)  is  added  to 
include  a  requirement  for  standby 
rescue  persons  in  the  regulatory  text. 
This  requirement  was  previously 
contained  in  a  footnote  in  Appendix  A 
to  Part  20.  This  provision  retains  a 
requirement  for  standby  rescue  persons 
to  be  present  whenever  one-piece 
atmosphere-supplying  suits,  or  any 
other  combination  of  supplied  air 
respirator  device  and  protective 
equipment  are  used  that  are  difficiUt  for 
the  wearer  to  take  off  without 
assistance.  Standby  rescue  persons 
would  also  need  to  be  in  continuous 
communication  with  the  workers,  be 
equipped  with  appropriate  protective 
clothing  and  devices,  and  be 
immediately  available  to  provide 
needed  assistance  if  the  air  supply  &ils. 
Without  continuous  air  supply, 
imconsciousness  can  occur  within 
seconds  to  minutes. 

A  new  §  20.1703(g)  moves  a 
requirement  from  a  footnote  in 
Appendix  A  to  Part  20,  into  regulatory 
text.  This  paragraph  specifies  the 
minimiim  quality  of  supplied  breathing 
air,  as  defined  by  the  Compressed  Gas 
Association  (CGA)  in  their  publication 
G-7.1,  "Commodity  Specification  for 


Air,"  1997,  that  must  be  provided 
whenever  atmosphere-supplying 
respirators  are  used.  This  change  which 
recognizes  the  CGA  recommendations 
for  air  quality,  was  initiated  by  NIOSH 
and  endorsed  by  ANSI.  The  quantity  of 
air  supplied,  as  a  function  of  air 
pressure  or  flow  rate,  would  be 
specified  in  the  NIOSH  approval 
certificate  for  each  particular  device  and 
is  not  addressed  in  the  rule. 

A  new  §  20.1703(h)  is  added  to  clarify 
and  move  a  requirement  from  the 
footnotes  of  Appendix  A  into  regulatory 
text.  This  provision  prohibits  the  use  of 
respirators  whenever  any  objects, 
materials,  or  substances  such  as  facial 
hair,  or  any  other  conditions  interfere 
with  the  seal  of  the  respirator.  The 
intent  of  this  provision  is  to  prevent  the 
presence  of  facial  hair,  cosmetics, 
spectacle  earpieces,  surgeons  caps,  and 
other  things  from  interfering  with  the 
respirator  seal,  exhalation  valves,  and/or 
proper  operation  of  the  respirator. 

Section  20.1703(b)(1)  discussed  the 
selection  of  respiratory  protection 
equipment  so  that  protection  factors  are 
adequate  to  reduce  intake.  This 
paragraph  permitted  selection  of  less 
protective  devices  if  that  would  result  in  _ 
optimizing  TEDE.  The  NRC  staff 
believes  that  this  requirement  is 
redundant  with  the  requirement  to  be 
ALARA.  These  recommendations  are 
removed  from  the  regulation  and  are 
now  discussed  in  revised  Regulatory 
Guide  8.15. 

The  remainder  of  §  20.1703(b)(1)  has 
been  moved  to  §  20.1703(1)  and 
incorporates  the  new  ANSI  terminology 
for  "assigned  protection  factor".  This 
paragraph  retains  the  provisions  for 
changing  intake  estimates  if  later,  more 
accurate  measiu^ments  show  that  intake 
was  greater  or  less  than  initially 
estimated. 

Section  20.1703(b)(2),  specifying 
procedures  for  applying  to  the  NRC  to 
use  higher  APFs,  has  been  moved  to 
§20.1705. 

Section  20.1703(c)  is  removed 
because  it  requires  licensees  to  use  only 
respiratory  protection  equipment  that 
has  been  specifically  certified  or  had 
certification  extended  for  emergency  use 
by  NIOSH,  as  emergency  devices. 
Because  only  equipment  approved  by 
NIOSH  or  NRC  can  be  used  in  the 
respiratory  protection  program  pursuant 
to  §  20.1703(a)  and  (b),  this  provision  is 
redimdant.  The  revisions  of  Regulatory 
Guide  8.15  and  NUREG-0041  discuss 
acceptable  types  of  emergency  and 
escape  equipment. 

Section  20.1703(d)  is  removed.  This 
provision  required  a  licensee  to  notify 
the  director  of  the  appropriate  NRC 
Regional  Office  in  writing  at  least  30 


days  before  the  date  that  respiratory 
protection  equipment  is  first  used  so 
that  the  NRC  staff  could  review  the 
licensee  program.  Licensees  who 
possess  radioactive  material  in  a  form 
that  requires  a  respiratory  protection 
program  are  expected  to  submit  a 
program  description  during  the  license 
application,  amendment,  or  renewal 
processes.  Their  programs  would  be 
reviewed  during  this  process.  A  30-day 
notification  requirement  imposes  a 
needless  administrative  burden  on 
licensees  with  no  increase  in  worker 
health  and  safety.  This  change  is 
considered  to  be  a  burden  reduction. 

Section  20.1704(a)  is  revised  to  clarify 
that  the  Commission  will  use  ALARA 
considerations  in  any  additional 
restrictions  imposed  by  the  Commission 
on  the  use  of  respiratory  protection 
equipment  for  the  purpose  of  limiting 
exposiu°es  of  individuals  to  airborne 
radioactive  materials. 

Appendix  A  to  Part  20 — "Assigned 
Protection  Factors  for  Respirators,"  is 
modified  extensively.  In  general,  new 
devices  are  recognized,  APFs  are  revised 
to  be  consistent  with  current  ANSI 
guidance  and  technical  knowledge,  and 
the  footnotes  to  Appendix  A  are  moved, 
deleted,  revised,  or  adjusted  so  that  only 
those  necessary  to  explain  the  table 
remain.  Footnotes  that  are  instructive  or 
that  facilitate  implementation  of  the  rule 
are  being  moved  to  Regulatory  Guide 
8.15.  Several  footnotes  are  considered  to 
be  redimdant  in  that  they  reiterate 
NIOSH  certification  criteria  to  be 
discussed  in  NUREG-0041  and  are 
removed.  Generic  regxilatory 
requirements,  previously  contained  in 
footnotes  in  Appendix  A,  have  been 
moved  to  the  text  of  Part  20. 

The  column  headed  "Tested  and 
Certified  Equipment"  is  removed  from 
the  table.  llie  references  to  Titles  30  and 
42  of  the  CFR  currently  found  in  this 
column  apply  primarily  to  respirator 
manufacturers  and  are  not  very  useful  to 
NRC  licensees.  Instruction  on  how  to 
determine  if  a  respirator  is  NIOSH 
approved  are  provided  in  the  revision  to 
NUREG-0041. 

The  coliunn  headed  Gases  and  Vapors 
is  deleted,  and  the  APFs  for  Air 
Purifying  respirators  are  designated 
"particulate  only,"  while  APFs  for 
Atmosphere  Supplying  and 
Combination  Respirators  are  designated 
for  "particulate,  gases  and  vapors".  This 
change  simplifies  Appendix  A. 

Footnote  a  to  Appendix  A  is  removed 
because  it  is  redundant  with  air 
sampling  requirements  and 
requirements  for  estimating  possible 
airborne  concentration  addressed  in 
§  20.1703(c)(1)  and  §  20.1703(1). 
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Footnote  b,  which  permits  the  use  of 
devices  only  when  nothing  interferes 
with  the  seal  of  a  face  piece,  has  been 
moved  to  the  text  of  the  rule  at 
§  20.1703(h). 

Footnote  c,  proposed  footnote  b, 
which  defines  the  symbols  for  modes  of 
operation,  is  removed  as  a  result  of 
public  conunent  and  operating  modes 
are  spelled  out  in  Appendix  A. 

Footnote  d.l  is  removed  because  the 
essential  information  regarding  the 
meaning  and  use  of  APF  is  in 
§20.1703(1).  Further  guidance  regarding 
the  application  and  limitation  of  APFs 
is  provided  in  the  revisions  of 
Regulatory  Guide  8.15  and  NUREG- 
0041. 

Footnote  d.2(a)  stated  that  APFs  are 
only  applicable  for  trained  individuals 
who  are  properly  fitted  and  for  properly 
maintained  respirators.  This  footnote  is 
redundant  because  adequate  provisions 
for  training,  fit-testing,  and  equipment 
maintenance  are  foimd  in  the  final  rule 
(§  20.1703(c)(4)). 

Footnote  d.2(b)  stated  that  APFs  are 
applicable  for  air-purifying  respirators 
only  when  high-efficiency  particulate 
filters  are  used  in  atmospheres  not 
deficient  in  oxygen  and  not  containing 
radioactive  gas  or  vapor  respiratory 
hazards.  This  statement  is  revised  and 
included  in  footnote  b  to  say  that  if 
using  a  respirator  with  an  i^F  less  than 
100,  a  filter  with  a  minimum  efficiency 
of  95  percent  must  be  used.  Air 
pxirifying  respirators  with  APF=100 
must  use  a  filter  with  an  efficiency 
rating  of  at  least  99  percent.  Respirators 
with  APF>100  must  use  filters  with  at 
least  99.97  percent  efficiency.  Further 
guidance  is  provided  in  Regulatory 
Guide  8.15  and  NUREG-0041.  The 
definitions  of  filter  t3rpes  and 
efficiencies  are  discussed  in  the 
revisions  of  Regulatory  Guide  8.15  and 
NlJREG-0041. 

Footnote  d.2(c)  stated  that  APFs 
cannot  be  used  for  sorbents  against 
radioactive  gases  and/ or  vapors  (e.g., 
radioiodine).  This  is  no  longer  an 
absolute  prohibition.  A  provision  is 
made  in  footnote  c  for  licensees  to  apply 
to  the  Commission  for  the  use  of  an  APF 
greater  than  1  for  sorbent  cartridges. 

Footnote  d.2(d)  restated  part  of  the 
NIOSH  approval  criteria  for  air  quality 
for  supplied  air  respirators  and  self- 
contained  breathing  apparatus.  This 
requirement  is  changed  to  reflect  the 
fact  that  air  quality  standards  derive 
from  ANSI's  recognition  of  the 
Compressed  Gas  Association  guidance, 
and  is  moved  to  the  text  of  the  rule 
(§  20.1703(g)).  Air  quality  is  discussed 
further  in  Regiilatory  Guide  8.15  and 
NUREG-0041. 


Footnote  e  made  it  clear  that  the  APFs 
for  atmosphere-supplying  respirators 
and  self-contained  breathing  apparatus 
are  not  applicable  in  the  case  of 
contaminants  that  present  a  skin 
absorption  or  submersion  hazard.  This 
statement  is  retained  in  footnote  f  in 
Appendix  A  to  Part  20.  However,  the 
current  exception  provided  for  tritiiun 
oxide  requires  correction  in  that  the 
effective  protection  factor  cannot  exceed 
3,  rather  than  2  as  previously  stated. 
This  correction  is  made  to  footnote  f  of 
Appendix  A.  This  basis  for  this  change 
is  discussed  further  in  revised  NUREG- 
0041. 

Footnote  f  stated  that  canisters  and 
cartridges  for  air  piuifying  respirators 
will  not  be  used  beyond  service-life 
limitations.  This  observation  restates  a 
NIOSH  approval  criterion  and  is  more 
appropriate  to  guidance  than  to  the 
regulations.  This  footnote  is  removed. 
Service  life  limitations  are  addressed  in 
Regulatory  Guide  8.15  and  NUREG- 
0041. 

Footnote  g  addressed  four  issues.  The 
first  limits  the  use  of  half-mask 
facepiece  air  purifying  respirators  to 
"under-chin"  types  only.  This 
limitation  is  retained  in  footnote  e  to  the 
new  Appendix  A  to  Part  20.  The  only 
type  of  facepiece  eliminated  by  this 
requirement  is  the  so-called  "quarter- 
mask"  which  seals  over  the  bridge  of  the 
nose,  around  the  cheeks  and  between 
the  point  of  the  chin  and  the  lower  lip. 
These  devices  can  exhibit  erratic  face- 
sealing  characteristics,  especially  when 
the  wearer  talks  or  moves  his/her 
mouth. 

The  second  issue  precluded  this  type 
of  respirator  if  ambient  airborne 
concentrations  can  reach  instantaneous 
values  greater  than  10  times  the 
pertinent  values  in  Table  1,  Colimm  3 
of  Appendix  B  to  Part  20.  Because 
respirator  assignment  is  now  based  on 
TEDE,  ALARA,  and  other 
considerations,  this  part  of  footnote  g  is 
removed  from  the  new  footnote  e. 

The  third  issue  precluded  the  use  of 
this  type  of  respirator  for  protection 
against  plutoniiun  or  other  high-toxicity 
materials.  Half-mask  respirators,  if 
properly  fitted,  maintained,  and  worn, 
provide  adequate  protection  if  used 
within  the  limitations  stated  in  the 
NIOSH  approval  and  in  the  rule.  The 
NRC  finds  no  technical  or  scientific 
basis  for  continuing  this  prohibition  in 
view  of  ciurent  knowledge  and  it  is 
removed. 

Finally  this  footnote  required  that  this 
type  mask  be  checked  for  fit  (user  seal 
check)  before  each  use.  This  provision 
is  removed  because  §  20.1703(c)(3) 
requires  a  user  to  perform  a  user  seal 
check  (e.g.,  negative  pressure  check, 


positive  pressiu-e  check,  irritant  smoke 
check)  each  time  a  respirator  is  used. 

Footnote  h  provided  several 
conditions  on  air-flow  rates  necessary  to 
operate  supplied  air  hoods  effectively. 
Because  all  of  these  requirements  are 
elements  of  the  NIOSH  approval 
criteria,  they  are  redundant  and  are 
removed.  These  NIOSH  requirements 
are  discussed  further  in  the  revision  to 
NUREG-0041. 

Footnote  i  specified  that  appropriate 
protection  factors  be  determined  for 
atmosphere-supplying  suits  based  on 
design  and  permeability  to  the 
contaminant  under  conditions  of  use. 
Conditions  for  the  use  of  these  devices 
are  retained  in  footnote  g  to  the  revision 
of  Appendix  A.  Guidance  on  the  use  of 
these  devices  and  on  determining 
appropriate  protection  factors  is 
included  in  the  revision  to  Regulatory 
Guide  8.15.  Footnote  i  also  required  that 
a  standby  rescue  person  equipped  with 
a  respirator  or  other  apparatus 
appropriate  for  the  potential  hazards, 
and  conununications  equipment  be 
present  whenever  supplied-air  suits  are 
used.  This  requirement  is  moved  to  the 
text  of  the  rule  (§20.1703(1)). 

Footnote  j  stated  that  NIOSH  approval 
schedules  are  not  available  for 
atmosphere-suppljdng  suits.  This 
information  and  criteria  for  use  of 
atmosphere  supplying  suits  is  addressed 
in  footnote  g  to  Appendix  A.  Note  that 
an  APF  is  not  listed  for  these  devices. 
Licensees  may  apply  to  the  Commission 
for  the  use  of  higher  APFs  in  accordance 
with  §  20.1703(b). 

Footnote  k  permitted  the  full 
facepiece  self-contained  breathing 
apparatus  (SCBA),  when  operating  in 
the  pressure-demand  mode,  to  be  used 
as  an  emergency  device  in  unknown 
concentrations.  This  provision  is 
retained  in  footnote  i  to  Appendix  A, 
and  full  facepiece  SCBA  operating  in 
positive  pressure,  recirculating  mode  is 
added. 

Footnote  1  required  quantitative  fit 
testing  with  a  leakage  less  than  0.02 
percent  for  the  use  of  full  facepiece, 
positive  pressure,  recirculating  mode 
SCBA.  This  requirement  is  removed 
from  the  footnotes  and  fit  test  criteria 
consistent  with  ANSI  guidance  are 
inserted  at  §  20.1703(c)(6).  Fit  testing  is 
addressed  in  the  revision  to  Regulatory 
Guide  8.15. 

Footnote  1  also  stated  that  perceptible 
outward  leakage  of  breathing  gas  from 
this  or  any  positive  pressure  SCBA 
whether  open  cfrcuit  or  closed  circuit  is 
imacceptable,  because  service  life  will 
be  reduced  substantially.  This  provision 
is  retained  in  footnote  i  to  Appendix  A. 

Footnote  1  also  required  that  special 
training  in  the  use  of  this  type  of 
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apparatus  be  provided  to  the  user.  The 
NRC  believes  that  the  training 
requirement  that  would  be  retained  at 
§  20.1703{c](4)  is  adequate  to  assure  the 
training  necessary  for  the  use  of  SCBA 
devices.  This  element  of  footnote  1  is 
removed. 

Note  1  to  Appendix  A  to  Part  20    . 
discussed  conditions  under  which  the 
protection  factors  in  the  appendix  may 
be  used,  warned  against  assuming  that 
listed  devices  are  effective  against 
chemical  or  respiratory  hazards  other 
than  radiological  hazards,  and  stated  the 
need  to  take  into  accoimt  applicable 
approvals  of  the  U.S.  Bureau  of  Mines/ 
NIOSH  when  selecting  respirators  for 
nonradiological  hazards.  Note  1  is 
retained  in  footnote  a  to  Appendix  A 
and  amended  to  reference  Department 
of  Labor  (DOL)  regulations.  The  NRC 
believes  that  these  conditions  are 
essential  to  the  safe  use  of  respirators 
and  that  the  DOL  regulations  also  apply 
when  hazards  other  than  radiological 
respiratory  hazards  are  present. 

Note  2  to  Appendix  A  warned  that 
external  dose  from  submersion  in  high 
concentrations  of  radioactive  material 
may  result  in  limitations  on  occupancy 
being  governed  by  external  dose  Umits. 
This  note  is  retained  as  the  second 
paragraph  of  footnote  a  to  Appendix  A 
to  Part  20. 

In  the  title  of  Appendix  A,  and 
throughout  the  rule,  the  term  "assigned 
protection  factor"  (APF)  is  used  to  be 
consistent  with  the  new  ANSI  Z88.2- 
1992  terminology. 

Although  ANSI  suggested  an  APF  = 
10  for  all  half-mask  filtering  facepiece 
disposable  respirators,  disposables  that 
do  not  have  seal-enhancing  elastomeric 
components  and  are  not  equipped  with 
two  or  more  adjustable  suspension 
straps  are  permitted  for  use  but  do  not 
have  an  APF  assigned  (i.e.,  no  credit 
may  be  taken  for  their  use).  The  NRC 
believes  that  without  these  design 
features  it  is  difficult  to  maintain  a  seal 
in  the  workplace.  These  devices  have 
little  physiological  impact  on  the 
wearer,  may  be  useful  in  certain 
situations,  and  they  may  accommodate 
workers  who  request  respiratory 
protection  devices  as  is  required  by 
OSHA.  Medical  screening  is  not 
required  for  each  individual  prior  to  use 
because  the  devices  impose  very  little 
physiological  stress.  In  addition,  fit 
testing  is  not  required  because  an  APF 
is  not  specified  [i.e.,  no  credit  may  be 
taken  for  their  use).  However,  all  other 
aspects  of  an  acceptable  program 
specified  in  §  20.1703  are  required 
including  training  of  users  in  the  use 
and  limitations  of  the  device.  The  NRC 
believes  that  this  provision  allows  the 
flexible  and  effective  use  of  these 


devices  without  imposing  conditions 
that  are  burdensome. 

However,  for  those  licensees  who 
would  like  to  use  the  ANSI- 
recommended  APF  of  10  for  filtering 
facepiece  (dust  masks),  footnote  d  to 
Appendix  A  permits  an  APF  of  10  to  be 
used  if  the  licensee  can  demonstrate  a 
fit  factor  of  at  least  100  using  a  validated 
or  evaluated,  quantitative  or  qualitative 
fit  test.  This  requirement  is  consistent 
with  ANSI  recommendations  because  fit 
testing  is  an  explicit  component  of  the 
ANSI  respirator  program.  The  full 
§  20.1703  program  would  then  be 
needed  including  a  medical  evaluation. 

The  half-facepiece  respirator 
continues  to  be  approved  with  an  APF 
=  10,  but  relatively  new  variations  of 
this  tjrpe  of  device  are  referred  to  in  the 
industry  as  "reusable,"  "reusable- 
disposable,"  "filtering  facepiece"  or 
"maintenance-free"  devices.  In  these 
devices,  including  those  considered  to 
be  disposables,  the  filter  mediiun  may 
be  an  integral  part  of  the  facepiece,  is  at 
least  95  percent  efficient,  and  may  not 
be  replaceable.  Also,  the  seal  area  is 
enhanced  by  the  application  of  plastic 
or  rubber  to  the  face-to-facepiece  seal 
area  and  the  2  or  more  suspension 
straps  are  adjustable.  These  devices  are 
acceptable  to  the  NRC,  are  considered 
half  facepieces,  may  be  disposable,  and 
are  given  an  APF  =  10,  consistent  with 
ANSI  recommendations.  Individual 
workers  must  achieve  a  fit  factor  of  at 
least  100  to  use  the  APF  of  10. 

The  APF  for  full  facepiece  air 
piuifying  respirators  operating  in  the 
negative  pressiue  mode  is  increased 
from  50  to  100.  This  change  is 
consistent  with  ANSI  recommendations 
based  on  review  of  industry  test  results. 
Appendix  A  previously  listed  a 
protection  factor  of  50  because  one 
design  that  was  tested  at  Los  Alamos  in 
1975  did  not  meet  the  protection  factor 
criterion  of  100.  This  device  is  no  longer 
available. 

A  fit  factor  of  10  times  the  APF  for 
tight  fitting,  negative-pressure  air- 
piuifying  respirators,  which  must  be 
obtained  as  a  result  of  required  fit 
testing  under  §  20.1703(c)(6),  is 
recommended  by  ANSI  and  is  required 
imder  the  new  rule.  A  person  would 
have  to  achieve  a  minimum  of  1,000  on 
a  fit  test  in  order  to  use  an  APF  of  100 
in  the  field.  Requiring  a  fit  factor  of  10 
times  the  APF  for  negative  pressure 
devices  effectively  limits  intake  and 
protects  against  any  respirator  leakage 
that  might  occur  during  workplace 
activities.  A  fit  factor  >  500  is  required 
for  any  positive  pressure,  continuous 
flow  and  pressure  demand  device.  The 
proposed  rule  had  stated  a  fit  factor  of 
100.  However,  public  comment 


suggested  this  number  was  too  low,  and 
OSHA  rules  also  require  500. 

A  new  category  of  respirator,  the 
loose-fitting  facepiece,  positive  pressiu^ 
(powered)  air  purifying  type,  is 
included  in  Appendix  A  to  Part  20.  An 
APF  of  25  is  assigned  to  this  new  device 
in  accordance  with  ANSI  Z88.2-1992. 

The  half  facepiece  and  the  full 
facepiece  air-line  respirators  operating 
in  demand  mode  were  listed  in  the 
proposed  rule  with  APFs  unchanged  at 
5.  In  order  to  be  consistent  with  ANSI 
and  with  public  comment,  the  APFs  for 
these  two  devices  have  been  changed. 
The  new  APF  for  the  half  facepiece  is 
10,  and  the  APF  for  the  full  facepiece  is 
100.  The  NRC  believes  that  supplied-air 
respirators  operating  in  the  demand 
mode  should  be  used  with  great  care  in 
nuclear  applications.  Because  they  are 
very  similar  in  appearance  to  more 
highly  effective  devices  (continuous 
flow  and  pressure-demand  supplied  air 
respirators),  they  might  mistakenly  be 
used  instead  of  the  more  protective 
devices. 

Tlie  APFs  for  half-  and  full-facepiece 
air-line  respirators  operating  on 
continuous  flow  are  reduced  from  1 ,000 
to  50  and  from  2,000  to  1.000 
respectively.  The  APF  for  a  full 
facepiece  air-line  respirator  operating  in 
pressure-demand  mode  is  reduced  from 
2,000  to  1,000.  These  changes  are  based 
on  ANSI  recommendations  and  the 
results  of  field  and  laboratory 
experiences  indicating  that  these 
devices  are  not  as  effective  as  originally 
thought.  This  change  is  expected  to 
have  Uttle  impact  on  licensees  because 
typical  workplace  concentrations 
encoimtered  are  far  less  than  1000  times 
the  derived  air  concentrations  (DACs). 
However,  licensees  may  apply  for 
higher  APFs  if  needed  and  justified.  A 
hcdf-mask  air-line  respirator  operating  in 
pressure-demand  mode  is  added  to 
Appendix  A  with  an  APF  of  50  based 
on  ANSI  recommendations.  The  helmet/ 
hood  air-line  respirator  operating  imder 
continuous  flow  is  retained  with  the 
APF  listed  as  1,000.  Footnote  h  which 
specified  NIOSH  certification  criteria  for 
flow  rates  is  removed.  The  criteria  for 
air  flow  rates  are  part  of  the  NIOSH 
approval  and  are  addressed  in  the 
revision  to  NUREG-0041. 

The  new  loose-fitting  facepiece  design 
is  also  included  as  an  air-line  respirator 
operating  imder  continuous  flow.  This 
device  is  assigned  an  APF  of  25  in 
Appendix  A  consistent  with  ANSI 
recommendations. 

The  air-line  atmosphere-supplied  suit 
is  not  assigned  an  APF.  These  devices 
have  been  used  with  no  APF  for  many 
years  in  radiological  environments,  such 
as  control  rod  drive  removed  at  boiling 
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water  reactors.  These  devices  are 
primarily  used  as  contamination  control 
devices,  but  they  are  supplied  with 
breathing  air.  No  worker  safety 
problems  are  known  to  have  occurred  at 
nuclear  power  plants  or  other  NRC 
licensees  that  would  disallow  use  of 
these  devices.  The  NRC  is  allowing  the 
use  of  non-NIOSH-approved  suits  but 
wearers  are  required  to  meet  all  other 
respirator  program  requirements  in 
§  20.1703  except  the  need  for  a  fit  test. 
Licensees  have  an  option  to  apply  to  the 
Commission  for  higher  APFs  for  these 
devices  in  accordance  with  §  20.1703(b). 
Requirements  for  standby  rescue 
persons  apply  to  operations  where  these 
devices  are  used  (§20.1703(1)). 

In  Appendix  A  to  Part  20.  APFs  for 
SCBA  devices  remain  unchanged  except 
for  those  operating  in  demand  or 
demand  recirculating  modes.  APFs  for 
these  two  devices  have  been  changed 
firom  5  to  100  to  be  consistent  with 
ANSI  and  in  response  to  public 
comment.  Use  of  SCBA  in  demand  open 
circuit  and  demand  recirculating  mode 
requires  considerable  caution.  The 
chance  of  facepiece  leakage  when 
operating  in  the  negative  pressure  mode 
is  considerably  higher  than  when 
operating  in  a  positive  pressure  mode. 
This  is  especially  critical  for  devices 
that  could  be  mistakenly  used  in 
immediately  dangerous  to  life  and 
health  (IDLH)  areas  during  emergency 
situations.  Although  ANSI  lists 
relatively  high  APFs  for  these  devices, 
they  are  not  recommended  by  the  NRC 
for  use  and  acceptable  alternative 
devices  are  readily  available.  Footnote  h 
requires  that  controls  be  implemented  to 
assure  that  these  devices  are  not  used  in 
IDLH  areas. 

A  specific  statement  is  added  in 
footnote  f,  to  exclude  radioactive  noble 
gases  from  consideration  as  an 
inhalation  hazard  and  advising  that 
external  (submersion)  dose 
considerations  should  be  the  basis  for 
protective  actions.  DAC  values  are  listed 
for  each  noble  gas  isotope.  This  has  led 
some  licensees  to  inappropriately  base 
respirator  assignments  in  whole  or  in 
part  on  the  presence  of  these  gases.  The 
requirement  for  monitoring  external 
dose  can  be  foimd  in  10  CFR  20.1502. 

IV.  Issue  of  Compatibility  for 
Agreement  States 

In  accordance  with  the  Policy 
Statement  on  Adequacy  and 
Compatibility  of  Agreement  State 
Programs  published  September  3, 1997 
(62  FR  46517)  and  implementing 
procedures,  the  modifications  to 
§  20.1701  through  §  20.1703  (except 
20.1703(c)(4)),  have  health  and  safety 
significance  and  Agreement  States 


should  adopt  the  essential  objectives  of 
these  rule  modifications.  Therefore, 
these  provisions  are  assigned  to  the 
"Health  and  Safety  (H&S)"  category. 
The  definitions  (added  to  §  20.1003),  of 
Air  purifying  respirator,  Atmosphere- 
supplying  respirator.  Assigned 
Protection  Factor  (APF),  Demand 
respirator.  Disposable  respirator,  Fit 
factor.  Fit  test.  Filtering  facepiece  (dust 
mask).  Helmet,  Hood,  Loose-fitting 
facepiece.  Negative  pressure  respirator. 
Positive  pressure  respirator.  Powered 
air-piuifying  respirator.  Pressure 
demand  respirator.  Qualitative  fit  test. 
Quantitative  fit  test.  Self-contained 
breathing  apparatus,  Supplied-air 
respirator.  Tight-fitting  facepiece.  and 
User  seal  check  (fit  check),  because  of 
their  precise  operational  meanings,  are 
designated  as  compatibility  category  B 
to  help  insiue  effective  communication 
and  to  promote  a  common 
understanding  for  licensees  who  operate 
in  multiple  jurisdictions.  Therefore, 
Agreement  States  should  adopt 
definitions  that  are  essentially  identical 
to  those  of  NRC. 

§  20.1703(c)(4)  and  §20.1704,  which 
address  requirements  for  written 
procedures,  and  imposition  of 
additional  restrictions  on  the  use  of 
respiratory  protection,  respectively,  are 
designated  as  compatibility  category  D. 

Appendix  A  to  10  CFR  Part  20,  and 
§  20.1705  which  permits  applying  for 
the  use  of  higher  APFs  on  a  case  by  case 
basis,  are  designated  as  compatibility 
category  B.  Consistency  is  required  in 
APFs  that  are  established  as  acceptable 
in  NRC  and  Agreement  State  regulations 
to  reduce  impacts  on  licensees  who  may 
operate  in  multiple  jurisdictions. 

V.  Finding  of  No  Significant 
Environmental  Impact:  AvailabiUty 

The  NRC  has  determined  under  the 
National  Environmental  Policy  Act  of 
1969,  as  amended,  and  the 
Commission's  regiUations  in  Subpart  A 
of  10  CFR  Part  51,  that  the  amendments 
are  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  and  therefore,  an 
environinental  impact  statement  is  not 
required. 

The  amendments  make  technical  and 
procedural  improvements  in  the  use  of 
respiratory  protection  devices  to 
maintain  total  occupational  dose  as  low 
as  is  reasonably  achievable.  None  of  the 
impacts  associated  with  this  rulemaking 
have  any  effect  on  any  places  or  entities 
outside  of  a  licensed  site.  An  effect  of 
this  rulemaking  is  expected  to  be  a 
decrease  in  the  use  of  respiratory 
devices  and  an  increase  in  engineering 
and  other  controls  to  reduce  airborne 
contaminants.  It  is  expected  that  there 


would  be  no  change  in  radiation  dose  to 
any  member  of  the  public  as  a  result  of 
the  revised  regulation. 

The  determination  of  this 
environmental  assessment  is  that  there 
will  be  no  significant  offsite  impact  to 
the  public  from  this  action.  Therefore, 
in  accord  with  its  commitment  to 
complying  with  Executive  Order 
12898 — Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations,  dated  February  11, 1994,  in 
all  its  actions,  the  NRC  has  also 
determined  that  there  are  no 
disproportionate,  high,  and  adverse 
impacts  on  minority  and  low-income 
populations.  The  NRC  uses  the 
following  working  definition  of 
"environmental  justice":  the  fair 
treatment  and  meaningful  involvement 
of  all  people,  regardless  of  race, 
ethnicity,  culture,  income,  or 
educational  level  with  respect  to  the 
development,  implementation,  and 
enforcement  of  enviroiunental  laws, 
regulations,  and  policies. 

The  NRC  requested  public  comments 
and  the  views  of  the  States  on  the 
enviroiimental  assessment  for  this  rule. 
No  conunents  were  received  that 
addressed  changes  to  the  environmental 
assessment. 

The  environmental  assessment  is 
available  for  inspection  at  the  NRC 
Public  Document  Room,  2120  L  Street, 
NW.  (Lower  Level),  Washington,  DC. 

VI.  Paperwork  Reduction  Act 
Statement 

This  final  rule  decreases  the  biu-den 
on  licensees  by  eliminating  reporting 
requirements  in  §  20.1703(a)(4)  and  (d). 
The  burden  reduction  for  this 
information  collection  is  estimated  to  be 
250  hours  annually.  Because  the  burden 
reduction  for  this  information  collection 
is  insignificant,  compared  to  the  overall 
burden  of  10  CFR  Part  20,  Office  of 
Management  and  Budget  (OMB) 
clearance  is  not  required.  Existing 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  number  3150-0014. 

Vn.  Public  Protection  Notification 

If  a  means  used  to  impose  an 
information  collection  does  not  display 
a  currently  valid  OMB  control  niunber, 
the  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  the  information  collection. 

Vm.  Regulatory  Analjrsis 

The  NRC  has  prepared  a  regulatory 
analysis  for  the  amendments.  The 
analysis  examines  the  benefits  and 
impacts  considered  by  the  NRC.  The 
regulatory  analysis  is  available  for 


Federal  Register / Vol.  64,  No.  194 /Thursday,  October  7,  1999 /Rules  and  Regulations  54555 


inspection  at  the  NRC  Public  Document 
Room  at  2120  L  Street  NW.  (Lovyer 
Level),  Washington,  DC. 

IX.  Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  605(b), 
the  NRC  certifies  that,  this  nile  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  anticipated  impact  of  the  changes 
will  not  be  significant  because  the 
revised  regulation  basically  represents  a 
continuation  of  current  practice.  The 
benefit  of  the  rule  is  that  it  provides 
relief  ft-om  certain  reporting  and 
recordkeeping  requirements, 
incorporates  several  ANSI 
recommendations  for  improved 
programmatic  procedures,  and  permits 
the  use  of  new,  effective  respiratory 
devices,  thus  increasing  licensee 
flexibility. 

X.  Backfit  Analysis 

Although  the  NRC  staff  has  concluded 
that  some  of  the  changes  being  made 
constitute  a  reduction  in  burden,  the 
implementation  of  these  and  other 
changes  will  require  revisions  to 
licensee  procedures  constituting  a 
backfit  under  10  CFR  50.109(a)(1), 
72.62(a)(2),  and  76.76(a)(1).  However, 
because  the  nde  incorporates  national 
consensus  standard  (ANSI) 
recommendations  that  are  worker  safety 
related,  the  NRC  staff  believes  that  this 
rule  constitutes  a  substantial  increase  in 
the  overall  protection  of  public  health 
and  safety  that  is  cost  justified. 

The  Regulatory  Analysis  that  was 
prepared  for  this  rule  concluded  that  the 
rule  would  result  in  a  net  benefit  to 
industry  of  about  $1.5  million  dollars 
per  year,  including  the  cost  of  revising 
procedures.  The  largest  savings  result 
from  eliminating  the  need  for  a  written 
policy  statement  and  permitting  the  use 
of  disposable,  filtering  facepieces 
instead  of  more  expensive  respirators. 
For  most  of  the  other  changes  made  in 
this  final  rule,  the  costs  of  implementing 
the  change  are  equal  to  the  estimated 
cost  savings.  The  Regulatory  Analysis 
further  concludes  that  compared  to  the 
practice  under  the  current  Part  20, 
Subpart  H,  each  change  either  involves 
no  change  in  value/impact,  or 
represents  an  improvement  in 
regulatory  protection  of  worker  health 
and  safety  without  any  significant 
added  costs  (i.e.,  all  value),  or  presents 
the  potential  for  reductions  in 
regulatory  burden  and/or  increased 
operational  flexibility  with  net  savings 
to  licensees  and  the  NRC. 

Many  of  the  changes  only  clarify 
existing  requirements  (i.e.,  reduce  the 
potential  for  licensee 


misunderstandings)  or  formally  adopt 
recommendations  of  the  current  ANSI 
standard  Z88.2-1992. 

Section  III  in  this  FR  Notice, 
Summary  of  Changes,  summarizes  the 
changes  to  Subpart  H  of  10  CFR  Part  20. 
The  reasons  for  making  these  changes 
are  also  provided.  Many  of  the  changes 
are  considered  by  the  NRC  to  constitute 
a  substantial  worker  safety  enhancement 
in  that  they  reflect  new  consensus 
technical  guidance  published  by  the 
American  National  Standards  Institute 
(ANSI)  on  respiratory  protection 
developed  since  10  CFR  Part  20, 
Subpart  H  was  published.  The  changes 
include  recognizing  new  respirator 
designs  and  types  that  were  not 
available  20  years  ago,  changing  the 
assigned  protection  factors  (APFs)  based 
on  new  data,  deleting  certain  reporting 
requirements  which  are  considered  no 
longer  needed  for  oversight  of  a  mature 
industry,  and  numerous  procedural 
improvements  that  have  been  developed 
and  proven  by  respiratory  practitioners. 

Permitting  the  use  of  disposable, 
filtering  facepieces,  for  example, 
accommodates  workers  who  volimtarily 
use  respiratory  protection  when  it  is  not 
needed.  These  devices  provide  some 
respiratory  protection,  do  not  impose 
stress  or  breathing  resistance  on  workers 
as  do  more  cumbersome  designs,  and 
when  credit  is  hot  being  taken  for  their 
use,  do  not  require  medical  screening  or 
fit  testing. 

Current  NRC  regulations  list  APFs 
that  are  inconsistent  with  current 
national  consensus  standards.  APFs  are 
used  to  select  types  of  respirators  to 
provide  needed  degree  of  protection, 
and  to  estimate  the  intake  and  internal 
dose  workers  might  receive.  The  new, 
and  correct,  APFs  will  provide  a 
substantial  increase  in  worker 
protection. 

Deleting  two  paperwork  requirements 
that  are  no  longer  considered  useful  or 
needed  will  permit  resources  to  be 
redirected  to  more  important  safety 
matters. 

Incorporation  of  the  ANSI  fit  test 
criteria  provides  a  needed  safety  margin 
that  protects  against  deteriorating 
conditions  in  the  workplace  that  affect 
fecepiece  seal. 

The  rule  also  leads  to  greater 
uniformity  of  practice  in  that  the  new 
requirements  are  consistent  with  the 
general  respiratory  protection 
regidations  published  recently  by 
OSHA.  NRC  hcensees  are  often  subject 
to  OSHA  respiratory  protection 
regulations  when  the  intent  is  to  protect 
workers  against  non-radiological 
inhalation  hazards.  This  final  rule 
would  not  require  a  licensee  to  maintain 
two  distinct  programs,  and  only  minor 


differences  exist  between  the  OSHA 
requirements  and  this  final  rule. 

In  addition  the  new  rules  provide 
greater  flexibility  in  practice  in  that 
several  new  devices  are  now  approved 
for  use.  Numerous  prescriptive 
requirements  are  deleted  because  they 
are  redundant  or  no  longer  needed.  The 
Assigned  Protection  Factors  currently  in 
Appendix  A  of  10  CFR  Part  20  are 
incorrect;  some  are  too  conservative  and 
others  might  imderprotect  the  worker. 
This  rule  corrects  the  APFs  in  the  NRC 
regulations  according  to  the  national 
consensus  standard  recommendations  of 
ANSI. 

In  conclusion,  the  Commission 
beUeves  that  for  quantitative  and 
qualitative  reasons,  this  rule  change 
constitutes  a  burden  reduction  and  a 
substantial  increase  in  the  overall 
protection  of  public  (worker)  health  and 
safety  that  is  cost  justified. 

XI.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB. 

Xn.  Voluntary  Consensus  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  of  1995,  Public 
Law  104-113.  requires  that  Federal 
agencies  use  technical  standards  that  are 
developed  or  adopted  by  volimtary 
consensus  standards  bodies  imless  the 
use  of  such  a  standard  is  inconsistent 
with  applicable  law  or  otherwise 
impractical.  In  this  final  rule  the  NRC  is 
using  recommendations  from  the 
following  voluntary  consensus  standard, 
"American  National  Standard  for 
Respiratory  Protection,"  (ANSI  Z88.2), 
American  National  Standards  Institute, 
1992. 

List  of  Subjects  in  10  CFR  Fart  20 

Byproduct  material.  Licensed 
material,  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Occupational 
safety  and  health.  Packaging  and 
containers,  Penalty,  Radiation 
protection.  Reporting  and  recording 
requirements.  Special  nuclear  material, 
Source  material.  Waste  treatment  and 
disposal. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  Part  20. 
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PART  20-STANDARDS  FOR 
PROTECTION  AGAINST  RADIATION 

1.  The  authority  citation  for  Part  20 
continues  to  read  as  follows: 

Authority:  Sees.  53.  63,  65,  81, 103, 104, 
161.  182.  186.  68  Stat.  930.  933.  935.  936, 
937,  948,  953,  955,  as  amended  (42  U.S.C. 
2073,  2093,  2095,  2111,  2133,  2134,  2201, 
2232,  2236),  sees.  201.  as  amended,  202,  206, 
88  Stat.  1242.  as  amended,  1244. 1246  (U.S.C. 
5841,  5842.  5846). 

2.  Section  20.1003  is  amended  by 
adding  the  definitions  Air-purifying 
respimtor,  Assigned  protection  factor 
(APF),  Atmosphere-supplying 
respirator,  Demand  respirator, 
Disposable  respirator,  Filtering 
facepiece  (dust  mask).  Fit  factor.  Fit  test. 
Helmet,  Hood,  Loose-fitting  facepiece. 
Negative  pressure  respirator,  Positive 
pressure  respirator,  Powered  air- 
purifying  respirator  (PAPR),  Pressure 
demand  respirator,  Qualitative  fit  test 
(QLFT),  Quantitative  fit  test  (QNFT), 
Self-contained  breathing  apparatus 
(SCBA),  Supplied-air  respirator  (SAR)  or 
airline  respirator.  Tight-fitting  facepiece 
and  User  seal  check  [fit  check)  (in 
alphabetical  order]  to  read  as  follows: 

120.1003    Dtflnttion«. 

***** 

Air-purifying  respirator  means  a 
respirator  with  an  air-piuifying  filter, 
cartridge,  or  canister  that  removes 
specific  air  contaminants  by  passing 
ambient  air  through  the  air-piuifying 
element. 
***** 

Assigned  protection  factor  (APF) 
means  the  expected  workplace  level  of 
respiratory  protection  that  would  be 
provided  by  a  properly  functioning 
respirator  or  a  class  of  respirators  to 
properly  fitted  and  trained  users. 
Operationally,  the  inhaled 
concentration  can  be  estimated  by 
dividing  the  ambient  airborne 
concentration  by  the  APF. 

Atmosphere-supplying  respirator 
means  a  respirator  that  supplies  the 
respirator  user  with  breathing  air  from 
a  sotuY:e  independent  of  the  ambient 
atmosphere,  and  includes  supplied-air 
respirators  (SARs)  and  self-contained 
breathing  apparatus  (SCBA)  units. 
*        *        •        •        • 

Demand  respirator  means  an 
atmosphere-supplying  respirator  that 
admits  breathing  air  to  the  facepiece 
only  when  a  negative  pressure  is  created 
inside  the  facepiece  by  inhalation. 
***** 

Disposable  respirator  means  a 
respirator  for  which  maintenance  is  not 
intended  and  that  is  designed  to  be 
discarded  after  excessive  breathing 


resistance,  sorbent  exhaustion,  physical 
damage,  or  end-of-service-life  renders  it 
unsuitable  for  use.  Examples  of  this  type 
of  respirator  are  a  disposable  half-mask 
respirator  or  a  disposable  escape-only 
self-contained  breathing  apparatus 
(SCBA). 
*        *        *        •        • 

Filtering  facepiece  (dust  mask)  means 
a  negative  pressine  particulate 
respirator  with  a  filter  as  an  integral  part 
of  the  facepiece  or  with  the  entire 
facepiece  composed  of  the  filtering 
mediiun,  not  equipped  with  elastomeric 
sealing  siufaces  and  adjustable  straps. 

Fit  factor  means  a  quantitative 
estimate  of  the  fit  of  a  particular 
respirator  to  a  specific  individual,  and 
tjrpically  estimates  the  ratio  of  the 
concentration  of  a  substance  in  ambient 
air  to  its  concentration  inside  the 
respirator  when  worn. 

Fit  test  means  the  use  of  a  protocol  to 
qualitatively  or  quantitatively  evaluate 
the  fit  of  a  respirator  on  an  individual. 
***** 

Helmet  means  a  rigid  respiratory  inlet 
covering  that  also  provides  head 
protection  against  impact  and 
penetration. 

***** 

Hood  means  a  respiratory  inlet 
covering  that  completely  covers  the 
head  and  neck  and  may  also  cover 
portions  of  the  shoulders  and  torso. 

***** 

Loose-fitting  facepiece  means  a 
respiratory  inlet  covering  that  is 
designed  to  form  a  partial  seal  with  the 
face. 

***** 

Negative  pressure  respirator  (tight 
fitting)  means  a  respirator  in  which  the 
air  pressure  inside  the  facepiece  is 
negative  during  inhalation  with  respect 
to  the  ambient  air  pressure  outside  the 
respirator. 
***** 

Positive  pressure  respirator  means  a 
respirator  in  which  the  pressure  inside 
the  respiratory  inlet  covering  exceeds 
the  ambient  air  pressiue  outside  the 
respirator. 

Powered  air-purifying  respirator 
(PAPR)  means  an  air-purifying 
respirator  that  uses  a  blower  to  force  the 
ambient  air  through  air-piuifying 
elements  to  the  inlet  covering. 

Pressure  demand  respirator  means  a 
positive  presstu-e  atmosphere-suppljdng 
respirator  that  admits  breathing  air  to 
the  facepiece  when  the  positive  pressiue 
is  reduced  inside  the  facepiece  by 
inhalation. 
***** 

Qualitative  fit  test  (QLFT)  means  a 
pass/fail  fit  test  to  assess  the  adequacy 


of  respirator  fit  that  relies  on  the 
individual's  response  to  the  test  agent. 

***** 

Quantitative  fit  test  (QNFT)  means  an 
assessment  of  the  adequacy  of  respirator 
fit  by  numerically  measuring  the 
amount  of  leakage  into  the  respirator. 

***** 

Self-contained  breathing  apparatus 
(SCBA)  means  an  atmosphere-supplying 
respirator  for  which  the  breathing  air 
source  is  designed  to  be  carried  by  the 
user. 
***** 

Supplied-air  respirator  (SAR)  or 
airline  respirator  means  an  atmosphere- 
supplying  respirator  for  which  the 
source  of  breathing  air  is  not  designed 
to  be  carried  by  the  user. 
***** 

Tight-fitting  facepiece  means  a 
respiratory  inlet  covering  that  forms  a 
complete  seal  with  the  face. 

***** 

User  seal  check  (fit  check)  means  an 
action  conducted  by  the  respirator  user 
to  determine  if  the  respirator  is  properly 
seated  to  the  face.  Examples  include 
negative  pressure  check,  positive 
pressure  check,  irritant  smoke  check,  or 
isoamyl  acetate  check. 


Subpart  H— RMplratory  Protection  and 
Controls  to  Restrict  Internal  Exposure 

3.  Section  20.1701  is  revised  to  read 
as  follows: 

§  20.1 701    Um  of  process  or  other 
engineering  controls. 

The  licensee  shall  use,  to  the  extent 
practical,  process  or  other  engineering 
controls  (e.g.,  containment, 
decontamination,  or  ventilation)  to 
control  the  concentration  of  radioactive 
material  in  air. 

4.  Section  20.1702,  is  revised  to  read 
as  follows: 

§  20.1 702    Use  of  ottier  controls. 

(a)  When  it  is  not  practical  to  apply 
process  or  other  engineering  controls  to 
control  the  concentrations  of  radioactive 
material  in  the  air  to  values  beloW  those 
that  define  an  airborne  radioactivity 
area,  the  licensee  shall,  consistent  with 
maintaining  the  total  effective  dose 
equivalent  ALARA,  increase  monitoring 
and  limit  intakes  by  one  or  more  of  the 
following  means — 

(1)  Control  of  access; 

(2)  Limitation  of  exposure  times; 

(3)  Use  of  respiratory  protection 
equipment;  or 

(4)  Other  controls. 

(b)  If  the  Ucensee  performs  an  ALARA 
analysis  to  determine  whether  or  not 
respirators  should  be  used,  the  Ucensee 
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may  consider  safety  factors  other  than 
radiological  factors.  The  licensee  should 
also  consider  the  impact  of  respirator 
use  on  workers'  industrial  health  and 
safety. 

5.  Section  20.1703  is  revised  to  read 
as  follows: 

}20.1703    Use  of  Individual  respiratory 
protection  equipment 

If  the  licensee  assigns  or  permits  the 
use  of  respiratory  protection  equipment 
to  limit  the  intake  of  radioactive 
material, 

(a)  The  licensee  shall  use  only 
respiratory  protection  equipment  that  is 
tested  and  certified  by  the  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH)  except  as  otherwise 
noted  in  this  part. 

(b)  If  the  licensee  wishes  to  use 
equipment  that  has  not  been  tested  or 
certified  by  NIOSH,  or  for  which  there 
is  no  schedule  for  testing  or 
certification,  the  licensee  shall  submit . 
an  application  to  the  NRC  for  authorized 
use  of  this  equipment  except  as 
provided  in  this  part.  The  application 
must  include  evidence  that  the  material 
and  performance  characteristics  of  the 
equipment  are  capable  of  providing  the 
proposed  degree  of  protection  imder 
anticipated  conditions  of  use.  This  must 
be  demonstrated  either  by  licensee 
testing  or  on  the  basis  of  reliable  test 
information. 

(c)  The  licensee  shall  implement  and 
maintain  a  respiratory  protection 
program  that  includes: 

(1)  Air  sampUng  sufficient  to  identify 
the  potential  hazard,  permit  proper 
equipment  selection,  and  estimate 
doses; 

(2)  Surveys  and  bioassays,  as 
necessary,  to  evaluate  actual  intakes: 

(3)  Testing  of  respirators  for 
operability  (user  seal  check  for  face 
sealing  devices  and  functional  check  for 
others)  immediately  prior  to  each  use; 

(4)  Written  procedures  regarding — 

(i)  Monitoring,  including  air  sampling 
and  bioassays; 

(ii)  Supervision  and  training  of 
respirator  users; 

(iii)  Fit  testing; 

(iv)  Respirator  selection; 

(v)  Breathing  air  quality; 

(vi)  Inventory  and  control; 

(vii)  Storage,  issuance,  maintenance, 
repair,  testing,  and  quality  assurance  of 
respiratory  protection  equipment; 

(viii)  Recordkeeping;  and 

(ix)  Limitations  on  periods  of 
respirator  use  and  relief  from  respirator 
use; 

(5)  Determination  by  a  physician  that 
the  individual  user  is  medically  fit  to 
use  respiratory  protection  equipment; 
before 


(i)  The  initial  fitting  of  a  face  sealing 
respirator; 

(li)  Before  the  first  field  use  of  non- 
face  sealing  respirators,  and 

(iii)  Either  every  12  months  thereafter, 
or  periodically  at  a  fi-equency 
determined  by  a  physician. 

(6)  Fit  testing,  with  fit  factor  >  10 
times  the  APF  for  negative  pressure 
devices,  and  a  fit  factor  1 500  for  any 
positive  pressure,  continuous  flow,  and 
pressure-demand  devices,  before  the 
first  field  use  of  tight  fitting,  face-sealing 
respirators  and  periodically  thereafter  at 
a  frequency  not  to  exceed  1  year.  Fit 
testing  must  be  performed  with  the 
facepiece  operating  in  the  negative 
pressure  mode. 

(d)  The  Ucensee  shall  advise  each 
respirator  user  that  the  user  may  leave 
the  area  at  any  time  for  relief  from 
respirator  use  in  the  event  of  equipment 
malfunction,  physical  or  psychological 
distress,  procedural  or  commimication 
failure,  significant  deterioration  of 
operating  conditions,  or  any  other 
conditions  that  might  require  such 
relief. 

(e)  The  licensee  shall  also  consider 
limitations  appropriate  to  the  type  and 
mode  of  use.  When  selecting  respiratory 
devices  the  licensee  shall  provide  for 
vision  correction,  adequate 
communication,  low  temperatiue  work 
environments,  and  the  concurrent  use  of 
other  safety  or  radiological  protection 
equipment.  The  licensee  shall  use 
equipment  in  such  a  way  as  not  to 
interfere  with  the  proper  operation  of 
the  respirator. 

(f)  Standby  rescue  persons  are 
required  whenever  one-piece 
atmosphere-supplying  suits,  or  any 
combination  of  supplied  air  respiratory 
protection  device  and  personnel 
protective  equipment  are  used  from 
which  an  unaided  individual  would 
have  difficulty  extricating  himself  or 
herself.  The  standby  persons  must  be 
equipped  with  respiratory  protection 
devices  or  other  apparatus  appropriate 
for  the  potential  hazjuds.  The  standby 
rescue  persons  shall  observe  or 
otherwise  maintain  continuous 
communication  with  the  workers 
(visual,  voice,  signal  line,  telephone, 
radio,  or  other  suitable  means),  and  be 
immediately  available  to  assist  them  in 
case  of  a  &ilure  of  the  air  supply  or  for 
any  other  reason  that  requires  relief 
from  distress.  A  sufficient  number  of 
standby  rescue  persons  must  be 
immediately  available  to  assist  all  users 
of  this  type  of  equipment  and  to  provide 
effective  emergency  rescue  if  needed. 

(g)  Atmosphere-supplying  respirators 
must  be  suppUed  with  respirable  air  of 
grade  D  quality  or  better  as  defined  by 
the  Compressed  Gas  Association  in 


publication  G-7.1,  "Commodity 
Specification  for  Air."  1997  and 
included  in  the  regulations  of  the 
Occupational  Safety  and  Health 
Administration  (29  CFR 
1910.134(i)(l)(ii)(A)  through  (E).  Grade 
D  quality  air  criteria  include — 

(1)  Oxygen  content  (v/v)  of  19.5- 
23.5%; 

(2)  Hydrocarbon  (condensed)  content 
of  5  milligrams  per  cubic  meter  of  air  or 
less; 

(3)  Carbon  monoxide  (CO)  content  of 
10  ppm  or  less; 

(4)  Carbon  dioxide  content  of  1,000 
ppm  or  less;  and 

(5)  Lack  of  noticable  odor. 

(h)  The  Ucensee  shall  ensure  that  no 
objects,  materials  or  substances,  such  as 
facial  hair,  or  any  conditions  that 
interfere  with  the  face — facepiece  seal  or 
valve  function,  and  that  are  under  the 
control  of  the  respirator  wearer,  are 
present  between  the  skin  of  the  wearer's 
face  and  the  sealing  surface  of  a  tight- 
fitting  respirator  facepiece. 

(i)  In  estimating  the  dose  to 
individuals  from  intake  of  airborne 
radioactive  materials,  the  concentration 
of  radioactive  material  in  the  air  that  is 
inhaled  when  respirators  are  worn  is 
initially  assimied  to  be  the  ambient 
concentration  in  air  without  respiratory 
protection,  divided  by  the  assigned 
protection  factor.  If  the  dose  is  later 
found  to  be  greater  than  the  estimated 
dose,  the  corrected  value  must  be  used. 
If  the  dose  is  later  found  to  be  less  than 
the  estimated  dose,  the  corrected  value 
may  be  used. 

6.  Section  20.1704  is  revised  to  read 
as  follows: 

§  20.1 704    Furttier  restrictions  on  the  use 
of  respiratory  protection  equipment 

The  Commission  may  impose 
restrictions  in  addition  to  the  provisions 
of  §§  20.1702,  20.1703,  and  Appendix  A 
to  Part  20,  in  order  to: 

(a)  Ensure  that  the  respiratory 
protection  program  of  the  licensee  is 
adequate  to  limit  doses  to  individuals 
from  intakes  of  airborne  radioactive 
materials  consistent  with  maintaining 
total  effective  dose  equivalent  ALARA; 
and 

(b)  Limit  the  extent  to  which  a 
licensee  may  use  respiratory  protection 
equipment  instead  of  process  or  other 
engineering  controls. 

7.  Section  20.1705  is  added  to  subpart 
H  as  follows: 

§  20. 1 705    Application  for  use  of  higher 
assigned  protection  factors. 

The  licensee  shall  obtain 
authorization  from  the  Commission 
before  using  assigned  protection  factors 
in  excess  of  those  specified  in  Appendix 
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A  to  Part  20.  The  Commission  may 
authorize  a  licensee  to  use  higher 
assigned  protection  factors  on  receipt  of 
an  application  that — 


(a)  Describes  the  situation  for  which 
a  need  exists  for  higher  protection 
factors;  and 

(b)  Demonstrates  that  the  respiratory 
protection  equipment  provides  these 


higher  protection  factors  under  the 
proposed  conditions  of  use. 

8.  Appendix  A  to  Part  20  is  revised  to 
read  as  follows: 


Appendix  A  to  Part  20.— Assigned  Protection  Factors  for  Respirators  » 


Operating  mode 


Assigned 

Protection 

Factors 


I.  Air  Purifying  Respirators  [Particulate •>  or)ly]=: 

RItering  facepiece  disposabled  

Facepiece,  half' 

Facepiece,  full 

Facepiece,  half 

Facepiece,  full 

Helmet/hood 

Facepiece,  loose-fitting '. 

II.  Atmosphere  supplying  respirators  [particulate,  gases  and  va- 
pors']: 

1 .  Air-line  respirator: 

Facepiece,  half  

Facepiece,  half  

Facepiece,  half 

Facepiece,  fuH 

Facepiece,  fufl 

Facepiece,  full 

Helmet/hood 

Facepiece,  loose-fitting 

Suit :... 

2.  Self-contained  breathir>g  Apparatus  (SCBA): 

Facepiece,  full 

Facepiece,  full 

Facepiece,  full 

Facepiece,  fufl 

III.  Combination  Respirators: 

Any  combination  of  air-purifying  arxJ  atmosphere-supplying 
respirators. 


Negative  Pressure  

Negative  Pressure  

Negative  Pressure  

Powered  air-purifying  respirators 
Powered  air-purifying  respirators 
Powered  air-purifying  respirators 
Powered  air-purifying  respirators 


Demand  

Continuous  Flow  .. 
Pressure  Demand 

Demand  

Continuous  Row  .. 
Pressure  Demand 
Continuous  Flow  .. 
Continuous  Row  .. 
Continuous  Flow  .. 


Demand  

Pressure  Demand 

Demand,  Recirculating  

Positive  Pressure  Recirculating 


C) 

10 
100 

50 
1000 
1000 

25 


10 

50 

50 

100 

1000 

1000 

1000 

25 

(«) 

'100 
'10,000 

•100 
'10,000 


Assigned  protection  factor  for  type  and  mode  of  operation  as  listed  above. 


•  These  assigned  protection  factors  apply  only  In  a  respiratory  protection  program  that  meets  the  requirements  of  this  Part.  They  are  applicable 
only  to  aiibome  radiological  hazards  and  may  not  t)e  appropriate  to  circumstances  when  chemical  or  other  respiratory  hazards  exist  instead  of, 
or  in  addition  to,  radioactive  hazards.  Selection  and  use  of  respirators  for  such  circumstances  must  also  comply  with  Department  of  Labor  regula- 
tions. 

Radioactive  contaminants  for  which  the  concentration  values  In  Table  1 ,  Column  3  of  Appendix  B  to  Part  20  are  based  on  Intemal  dose  due  to 
inhalation  may.  In  addition,  present  external  exposure  hazards  at  higher  concentrations.  Under  these  circumstances,  limitations  on  occupancy 
may  have  to  be  governed  by  external  dose  limits. 

*>  Air  purifying  respirators  with  APF  <100  must  be  equipped  with  particulate  filters  that  are  at  least  95  percent  efficient.  Air  purifying  respirators 
with  APF  =  100  must  t)e  equipped  with  particulate  filters  that  are  at  least  99  percent  efficient.  Air  purifying  respirators  with  APFs  >100  must  be 
equipped  with  particulate  filters  that  are  at  least  99.97  percent  efficient. 

"^The  licensee  may  apply  to  the  Commission  for  the  use  of  an  APF  greater  than  1  for  sorbent  cartridges  as  protection  against  airtwme  radio- 
active gases  and  vapors  (e.g.,  radioiodine). 

<<  Licensees  may  permit  individuals  to  use  this  type  of  respirator  who  have  not  been  medically  screened  or  fit  tested  on  the  device  provided  that 
no  credit  be  taken  for  their  use  In  estimating  Intake  or  dose.  It  is  also  recognized  that  it  is  difficult  to  perform  an  effective  positive  or  negative 
pressure  pre-use  user  seal  check  on  this  type  of  device.  All  other  respiratory  protection  program  requirements  listed  In  §20.1703  apply.  An  as- 
signed protection  factor  has  not  been  assigned  for  these  devices.  However,  an  APF  equal  to  10  may  be  used  if  the  licensee  can  demonstrate  a 
fit  factor  of  at  least  100  by  use  of  a  validated  or  evaluated,  qualitative  or  quantitative  fit  test. 

'  Under-chin  type  only.  No  distinction  is  made  In  this  Appendix  between  elastomeric  half-masks  with  replaceable  cartridges  and  those  designed 
with  the  filter  medium  as  an  Integral  part  of  the  facepiece  (e.g.,  disposable  or  reusable  disposable).  Both  types  are  acceptable  so  long  as  the 
seal  area  of  the  latter  contains  some  substantial  type  of  seal-enhancing  material  such  as  rubt>er  or  plastic,  the  two  or  more  suspension  straps 
are  adjustable,  the  filter  medium  is  at  least  95  percent  efficient  and  all  other  requirements  of  this  Part  are  met. 

'The  assigned  protection  factors  tor  gases  and  vapors  are  not  applicable  to  radioactive  contaminants  that  present  an  absorption  or  submersion 
hazard.  For  tritium  oxide  vapor,  approximately  one-third  of  the  Intake  occurs  by  absorption  through  the  skin  so  that  an  overall  protection  factor  of 
3  is  appropriate  when  atmosphere-supplying  respirators  are  used  to  protect  against  tritium  oxide.  Exposure  to  radioactive  noble  gases  is  not  con- 
sidered a  significant  respiratory  hazard,  and  protective  actions  for  these  contaminants  should  be  based  on  external  (submersion)  dose  consider- 
atkjns. 

( No  NIOSH  approval  schedule  is  currently  available  for  atmosphere  supplying  suits.  This  equipment  may  be  used  in  an  acceptable  respiratory 
protection  program  as  long  as  all  the  other  minimum  program  requirements,  with  the  exception  of  fit  testing,  are  met  (i.e.,  §20.1703). 

"The  licensee  should  implement  Institutional  controls  to  assure  that  these  devices  are  not  used  in  areas  immediately  dangerous  to  life  or 
health  (IDLH). 

'  This  type  of  respirator  m^  be  used  as  an  emergency  device  in  unknown  concentrations  for  protection  against  inhalation  hazards.  External  ra- 
diation hazards  and  other  limitations  to  permitted  exposure  such  as  skin  absorption  shall  be  taken  Into  account  in  these  circumstances.  This  de- 
vice may  not  be  used  by  any  individual  who  experiences  perceptible  outward  leakage  of  breathing  gas  while  wearing  the  device. 
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Dated  at  Rockville,  Maryland  this  30th  day 
of  September,  1999. 

For  the  Nuclear  Regulatory  Commission. 
Andrew  L.  Bates, 

Acting  Secretary  of  the  Commission. 
[FR  Doc.  99-25977  Filed  10-6-99:  8:45  am] 
BILUNG  CODE  TSKMM-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  226-165a;  FRL-644»-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Santa 
BartMira  County  Air  Pollution  Control 
District  and  South  Coast  Air  Quality 
Management  District 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 
State  Implementation  Plan.  This  action 
revises  Santa  Barbara  County  Air 
Pollution  Control  District  (SBCAPCD) 
Rule  102,  Definitions,  to  include  text 
that  was  inadvertently  omitted  and 
revises  the  volatile  organic  compoimd 
(VOC)  definition  in  South  Coast  Air 
Quality  Management  District 
(SCAQMD)  Rule  102,  Definition  of 
Terms.  The  intended  effect  of  approving 
this  action  is  to  incorporate  changes  to 
the  definitions  for  clarity  and 
consistency  with  revised  federal  and 
state  definitions. 
DATES:  This  rule  is  effective  on 
December  6, 1999,  without  further 
notice,  unless  EPA  receives  adverse 
comments  by  November  8, 1999.  If  EPA 
receives  such  comment,  then  it  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  this  rule  will  not  take  effect. 
ADDRESSES:  Comments  must  be 
submitted  to  Andrew  Steckel  at  Region 
DC  office  listed  below.  Copies  of  these 
rules,  along  with  EPA's  evaluation 
report  for  each  rule,  are  available  for 
public  inspection  at  EPA's  Region  IX 
office  during  normal  business  hoiirs. 
Copies  of  the  submitted  requests  for  nde 
revisions  are  also  available  for 
inspection  at  the  following  locations: 
Rulemaking  Office  (AIR-4).  Air 
Division,  U.S.  Environmental 
Protection  Agency,  Region  DC,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105 
Environmental  Protection  Agency,  Air 
Docket  (6102),  401  "M"  Street,  SW, 
Washington.  DC  20460 


California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95814 
Santa  Barbara  County  Air  Pollution 

Control  District,  26  Castilian  Drive  B- 

23,  Goleta,  California  93117 
South  Coast  Air  Quality  Management 

District,  21865  E.  Copley  Drive, 

Diamond  Bar.  CA  91765 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  G.  Allen,  Rulemaking  Office 
(AIR-4).  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street.  San 
Francisco,  CA  94105,  Telephone  (415- 
744-1189). 
SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

The  rules  being  approved  into  the 
California  SIP  are:  SBCAPCD  Rule  102, 
Definitions,  and  SCAQMD  Rule  102, 
Definition  of  Terms,  submitted  on  May 
13, 1999  by  the  California  Air  Resoiu-ces 
Board. 

n.  Background 

On  March  3, 1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
imder  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),  that  included  Santa 
Barbara  County  and  the  South  Coast  Air 
Basin,  see  43  FR  8964,  40  CFR  81.305. 
On  May  26. 1988,  EPA  notified  the 
Governor  of  California,  pursuant  to 
section  110(a)(2)(H)  of  Uie  1977  Act,  that 
the  Santa  Baibara  County  APCD  and 
South  Coast  AQMD  portions  of  the 
California  SIP  were  inadequate  to  attain 
and  maintain  the  ozone  standard  and 
requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 
Call).  In  response  to  the  SIP  call  and 
other  requirements,  the  SBCAPCD  and 
SCAQMD  submitted  many  rules  which 
EPA  approved  into  the  SIP. 

This  document  addresses  EPA's 
direct-final  action  for  SBCAPCD  Rule 
102,  Definitions,  and  SCAQMD  Rule 
102,  Definition  of  Terms.  These  rules 
were  adopted  by  SBCAPCD  and 
SCAQMD  on  January  21, 1999  and  June 
12, 1998,  respectively.  These  rules  were 
found  to  be  complete  on  June  10,  1999, 
pursuant  to  EPA's  completeness  criteria 
that  are  set  forth  in  40  CFR  part  51, 
appendix  V  >  and  is  being  finalized  for 
approval  into  the  SIP.  These  rules  were 
originally  adopted  as  part  of  SBCAPCD 
and  SCAQMD's  efforts  to  achieve  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone  and  in  response  to 


EPA's  SIP-Call  and  the  section 
182(a)(2)(A)  CAA  requirement. 

The  following  is  EPA's  evaluation  and 
final  action  for  these  rules. 

m.  EPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
rule,  EPA  must  evaluate  the  rule  for 
consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  foimd 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements 
appears  in  various  EPA  policy  guidance 
documents.^ 

EPA  previously  reviewed  many  rules 
from  the  SBCAPCD  and  SCAQMD 
agencies  and  incorporated  them  into  the 
federally  approved  SIP  pursuant  to 
section  1 1 0(k)(3)  of  the  CAA.  The 
following  revisions  were  made  in 
SBCAPCD  and  SCAQMD  definitions 
rule: 

Santa  Barbara  County  APCD 

On  March  26, 1999,  EPA  approved 
into  the  SIP  a  version  of  Rule  102, 
Definitions  that  had  been  adopted  by 
SBCAPCD  on  March  10. 1998. 
SBCAPCD  submitted  Rule  102, 
Definitions  includes  the  following 
changes  bom  the  current  SIP: 

Rule  102  has  been  revised  by 
reinserting  text  inadvertently  omitted 
during  the  April  1997  comprehensive 
revisions  to  the  District's  permitting 
regulations. 

South  Coast  AQMD 

On  March  26, 1999,  EPA  approved 
into  the  SIP  a  version  of  Rule  102, 
Definition  of  Terms  that  had  been 
adopted  by  SCAQMD  on  June  13, 1997. 
SCAQMD  submitted  Rule  102, 
Definitions  of  Terms  includes  the 
following  changes  from  the  current  SIP: 

The  March  13, 1998  amendments  add 
difluoromethane  (HFC-32), 
1,1, 1,2,2,3, 3,4,4-nonafluoro-4-methoxy- 
butane  (C4F9OCH,).  2- 
(difluoromethoxymethyl)-l  ,1 ,1 ,2,3,3,3- 
heptafluoropropane  ((CF3)2CFCF20CH3), 
1-ethoxy-l, 1,2,2,3,3,4,4,4- 
nonafluorobutane  (C4F9OC2H5),  and  2- 
(ethoxydifluoromethyl)-l,l,l,2,3,3,3- 
heptafluoropropane  ((CFj'TCFCFzOCaHs) 


I  EPA  adopted  the  completeness  criteria  on 
February  16,  1990  (55  FR  5830)  and,  pursuant  to 
section  (1 10)(k)(l)(A)  of  the  CAA,  revised  the 
criteria  on  August  26. 1991  (56  FR  42216). 


^  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
post-1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT,  52  FR  45044  (November  24.  1987); 
"Issues  Relating  to  VOC  Regulation  Cutpoints. 
Deficiencies,  and  Deviation,  Clarification  to 
appendix  D  of  Noveml>er  24, 1987  Federal  Register 
document"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  25. 1988); 
and  the  existing  control  technique  guidelines 
[CTGaf. 
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to  the  definition  of  Rule  102,  Definition 
of  Terms. 

The  June  12,  1998  amendments  add 
parachlorobenzotrifluoride  (PCBTF), 
ethylfluoride  (HFC-161),  1,1,1,3,3,3- 
hexafluoropropane  (HFC-236fa), 
1,1,2,2.3-pentafluoropropane  {HFC- 
245ca),  1,1,2,3,3-pentafluoropropane 
(HFC-245ea),  1,1,1,2,3- 
pentaflurorpropane  (HFC-245eb), 
1,1,1,3,3-pentafluoropropane  (HFC- 
245fa),  1,1, 1.2,3, 3-hexafluoropropane 
(HFC-236ea),  1.1,1,3.3- 
pentafluorobutane  (HFC-365mfc), 
chlorofluoromethane  (HCFC-31),  1,2- 
dichloro-l,l,2-trifluoroethane  (HCFC- 
123a),  and  1  chloro-1-fluoroethane 
(HCFC-151a)  to  the  definition  of  Rule 
102,  Definition  of  Terms. 

Rule  102  has  been  revised  to  update 
the  definition  of  "Exempt  Organic 
Compounds"  to  be  consistent  with  the 
most  recent  federal  and  state  definitions 
changes.  See  62  FR  44900. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore, 
SBCAPCD  Rule  102,  Definitions  and 
SCAQMD  Rule  102,  Definition  of  Terms, 
are  being  approved  imder  section 
110(k)(3)  of  the  CAA  as  meeting  the 
requirements  of  section  110(a)  and  part 
D.  Futitte  action  by  EPA  on  prohibitory, 
new  source  review,  or  other  SBCAPCD 
rules  may  require  changes  to  these 
definitions. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication.  EPA  is  publishing  a 
separate  dociunent  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
shoiild  relevant  adverse  comments  be 
filed.  This  rule  will  be  effective 
December  6, 1999  without  further  notice 
unless  the  Agency  receives  relevant 
adverse  comments  by  November  8, 
1999. 

If  the  EPA  received  such  comments, 
then  EPA  will  publish  a  notice 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  rule.  Any  parties  interested  in 
commenting  on  the  this  rule  should  do 
so  at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
rule  will  be  effective  on  December  6, 
1999  and  no  further  action  will  be  taken 
on  the  proposed  rule. 


IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0N4B)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  Regulatory  Planning  and  Review. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
Enhancing  the  Intergovernmental 
Partnership,  EPA  may  not  issue  a 
regulation  that  is  not  required  by  statute 
and  that  creates  a  mandate  upon  a  State, 
local  or  tribal  government,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  compUes  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  imfunded  mandates." 
Today's  rule  does  not  create  a  mandate 
on  State,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23, 1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  E.O.  13045  because  it  is 
does  not  involve  decisions  intended  to 
mitigate  environmental  health  or  safety 
risks. 


D.  Executive  Order  13084 

Under  Executive  Orderl3084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  commimities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments,  ff  EPA  compUes  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  natiue  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  niunber  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant    . 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air.  Act, 
preparation  of  flexibility  analysis  would 
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constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
groimds.  Union  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  biudensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  imiquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million_ 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 


appropriate  circuit  by  December  6, 
1999.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  Bled,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  September  10, 1999. 
David  P.  Howekamp, 

Acting  Regional  Administrator.  Region  DC. 

Part  52,  Chapter  I,  Title  of  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F—Califomia 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(263)(i)(A)(2)  and 
(B)  to  read  as  follows: 

§52.220    Identification  of  plan. 

*        *        *        *        *     - 

(c)*  •  * 

(263)*  •  * 

(i)  *  *  * 

(A)*   *  * 

(2)  Rule  102  adopted  on  February  4. 
1977  and  amended  on  Jime  12,  1998. 

(B)  Santa  Barbara  Coimty  Air 
Pollution  Control  District. 

(I)  Rule  102  adopted  on  January  21, 
1999. 


[FR  Doc.  99-26068  Filed  10-6-99;  8:45  am] 

BILUNG  CODE  6S60-S0-P 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Chapter  1 

PB  Docket  No.  98-192;  FCC  99-238] 

In  ttw  Matter  of  Direct  Access  to  the 
INTELSAT  System 

AGENCY:  Federal  Commimications 
Commission. 


action:  Final  rule. 


summary:  In  this  dociunent,  the 
Commission  adopts  a  policy  to  permit 
Level  3  direct  access  to  the  International 
Telecommunications  Satellite 
Organization  ("INTELSAT")  satellite 
system  from  earth  stations  within  the 
United  States,  for  the  purpose  of 
providing  international  satellite 
services.  As  a  result  of  this  decision, 
U.S.  carriers  and  users  of  INTELSAT 
may  enter  into  contractual  agreements 
with  INTELSAT  for  ordering,  receiving, 
and  paying  for  services  at  the  same  rates 
INTELSAT  charges  its  Signatories,  in 
lieu  of  having  to  go  exclusively  through 
Comsat,  the  U.S.  Signatory  to 
INTELSAT.  Comsat  is  permitted, 
however,  to  file  a  tariff  with  the 
Commission  that  requires  Level  3  direct 
access  customers  to  reimburse  it  for 
certain  costs  inciured  in  its  unique  role 
as  the  U.S.  Signatory  to  INTELSAT.  The 
document  denies  requests  made  by 
telecommunications  carriers  for  "fresh 
look"  at  their  long-term  contracts  with 
Comsat  and  "portability"  of  the 
INTELSAT  space  segment  capacity  they 
use  that  is  held  by  Comsat.  Finally,  the 
document  limits  involvement  by 
dominant  foreign  INTELSAT  Signatories 
under  a  specific  circumstance  and 
requires  that  INTELSAT  waive  its 
immunities  under  certain  limited 
circumstances.  With  this  decision,  the 
United  States  joins  94  other  INTELSAT 
signatory  coimtries  that  already  permit 
direct  access  to  INTELSAT  from  earth 
stations  within  their  countries. 
Implementing  direct  access  fitim  the 
United  States  will  lower  prices,  enhance 
competition,  and  lead  to  greater 
efficiency  and  flexibility  in  the  use  of 
INTELSAT  space  segment  capacity. 
DATES:  Effective  December  6,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  McCoin,  International  Bureau, 
Satellite  Policy  Branch,  (202)  418-0774. 
or  email  at  nimccoin@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  in  IB  Docket  No.  98-192.  FCC 
99-236,  adopted  September  15, 1999. 
and  released  September  16, 1999.  The 
complete  text  of  this  Commission 
Report  and  Order  is  aveiilable  for 
inspection  and  copying  during  the 
weekday  hours  of  9:00  a.m.  to  4:30  p.m. 
in  the  Commission's  Reference 
Information  Center,  Room  CY-A257, 
445  Twelfth  SU«et,  S.W.,  Washington. 
D.C.,  or  may  be  purchased  from  the 
Commission's  duplicating  contractor, 
International  Transcription  Service, 
(202)  857-3800,  2131  M  Street,  N.W., 
Washington,  D.C.  .20036.  The  complete 
text  is  also  available  under  the  file  name 
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fcc99236.wp  on  the  Commission's 
internet  site  at  http://www.fcc.gov/ 
Bureaus/hiternational/Orders/l  999. 

Summary  of  the  Report  and  Order 

1 .  This  Report  and  Order  permits 
Level  3  direct  access  to  the  INTELSAT 
satellite  system  from  earth  stations  in 
the  United  States  for  the  provision  of 
international  satellite  services,  subject 
to  certain  conditions  and  limitations. 
The  Report  and  Order  afBrms  the 
Commission's  tentative  conclusions  in 
the  Notice  ^  that  the  Commission  has 
authority  imder  the  Commimications 
Satellite  Act  of  1962  ("Satellite  Act")  to 
permit  Level  3  direct  access  and  that 
such  action  would  not  be  a  "taking"  of 
private  property  without  "just 
compensation"  imder  the  Fifth 
Amendment  to  the  United  States 
Constitution.  The  dociunent  concludes 
that  direct  access  is  in  the  public 
interest.  SpeciHcally,  the  Commission 
finds  that  direct  access  will  result  in  (1) 
cost  savings,  greater  efficiency, 
flexibility,  and  control  over  facility  use 
by  U.S.  customers:  (2)  competitive 
pressure  on  Comsat  rates  and  the  rates 
of  competing  satellite  operators;  and  (3) 
enhance  the  ability  of  U.S.  carriers  to 
compete  globally  with  foreign 
counterparts  that  already  may  obtain 
satellite  capacity  directly  from 
INTELSAT. 

2.  INTELSAT  is  a  143  member 
intergovernmental  organization  that 
owns  and  operates  a  global  system  of 
satellites.  It  is  located  in  Washington, 
D.C.  and  is  a  key  provider  of  satellite 
transmission  capacity  for  both  U.S. 
commercial  and  governmental  use.  In 
1992,  INTELSAT  developed  procedines 
for  non-Signatories  to  obtain  space 
segment  capacity  directly  from 
INTELSAT  rather  than  requiring  access 
through  the  national  Signatory.  Level  3 
direct  access  requires  a  customer  to 
enter  into  a  service  agreement  with 
INTELSAT  that  sets  forth  the  general 
terms  and  conditions  for  INTELSAT 
supply  of  its  space  segment  capacity. 
Tlutjugh  the  service  agreement,  a 
customer  is  able  to  access  INTELSAT 
space  segment  directly  at  INTELSAT 
tariff  rates,  known  as  INTELSAT 
Utilization  Charges  ("lUC").  Level  3 
direct  access  customers  have  no 
investment  obligations  in  the 
INTELSAT  system  and  no  governance 
rights  within  the  organization.  A 
Signatory,  such  as  Comsat,  permitting 
Level  3  direct  access  would  still  earn  a 
return  on  its  investment  in  proportion  to 


space  segment  capacity  used  by  a  Level 
3  direct  access  customer  in  its  country 
(currently  between  14  and  18  percent).^ 

3.  The  Commission  initiated  this 
proceeding  as  a  result  of  requests  in  an 
earlier  proceeding  by  United  States 
carriers  and  other  users  of  INTELSAT  to 
permit  direct  access  to  the  INTELSAT 
system  as  a  condition  for  granting 
Comsat  non-dominant  status  in  its 
provision  of  INTELSAT  services.^ 
Although  the  Commission  did  not 
require  that  direct  access  be  permitted 
as  a  condition  to  granting  Comsat  non- 
dominant  status,  it  committed  to 
initiating  this  proceeding 
"expeditiously  to  explore  the  legal, 
economic,  and  policy  ramifications  of 
direct  access."  ■»  In  the  Notice,  the 
Commission  tentatively  concluded  that 
the  Commission  has  authority  under  the 
Satellite  Act  and  the  Commimications 
Act  of  1934  ("Communications  Act")  to 
permit  United  States  carriers  and  other 
users  to  obtain  Level  3  direct  access  to 
the  INTELSAT  system.  The  Notice 
requested  comment  on  whether  Level  3 
direct  access  would  result  in  benefits  to 
carriers,  other  users,  and  end  users,  and 
whether  it  would  enhance  competition. 

4.  In  adopting  this  policy,  the 
Commission  concludes  that  Level  3 
direct  access  will  benefit  U.S. 
INTELSAT  customers  in  the  form  of  a 
cost  savings  of  between  10  and  71 
percent  off  Comsat  tariff  rates.  The 
dociunent  notes,  however,  that  because 
Comsat  must  continue  to  incur  expenses 
in  its  role  as  the  U.S.  Signatory  to 
INTELSAT,  the  Commission  will  allow 
it  to  require  that  direct  access  customers 
pay  Comsat  a  surcharge  to  recover 
certain  Signatory  expenses.  The 
Commission  finds  that  a  5.58  percent 
surcharge  to  be  reasonable  based  on  the 
record  before  us.  Comsat  will  be 
allowed  to  file  a  tariff  with  the 
Commission  to  collect  the  surcharge. 

5.  To  guard  against  unfair  competitive 
distortions  in  the  U.S.  market,  the 
Commission  limits  in  the  United  States 
direct  access  participation  of  INTELSAT 
Signatories  or  affiUates  that  control  50 
percent  or  more  of  all  the  INTELSAT 
capacity  consumed  in  that  Signatory  or 


'  In  the  Matter  of  Direct  Access  to  the  INTELSAT 
System.  IB  Docket  No.  98-192,  File  No.  60-SAT- 
ISP-97.  Report  and  Order,  63  FR  58755.  (November 
5,  1998)  ["NoUce"). 


2  Under  the  INTELSAT  Operating  Agreement,  the 
Board  of  Governors  establishes  a  target  rate  of 
compensation  (return)  for  shareholders' 
("Signatories")  Invested  capital.  All  shareholders 
are  entitled  to  the  target  rate  of  return,  which  is 
periodically  adjusted  by  the  INTELSAT  Board  of 
Governors.  See  INTELSAT  Operation  Agreement, 
Article  8. 

^  Comsat  Corporation  Petition  pursuant  to 
Section  10(c)  of  the  Communications  Act  of  1939. 
as  amended,  for  Forbearance  from  Dominant 
Carrier  Regulation  and  for  Reclassification  as  a 
Non-Dominant  Carrier,  FCC  98-78,  63  FR  25811, 
(May  11, 1998)  ("Comast  Non-Dominant  Order"). 

*  Comsat  Non-Dominant  Order.  63  FR  25811. 


affiliate's  respective  home  market. 
These  Signatories,  however,  will  still  be 
allowed  Level  3  direct  access  from  the 
United  States  to  locations  other  than 
these  markets.  The  Report  and  Order 
states  that  this  limitation  will  remove 
the  incentive  for  Signatories  to  support 
the  lowering  of  INTELSAT  tariff  rates  to 
uneconomic  levels — levels  that  do  not 
reflect  INTELSAT'S  full  costs  of 
providing  direct  access  in  the  U.S. . 
market. 

6.  The  Commission  also  states  that  it 
would  expect  INTELSAT  to  voluntarily 
waive  its  immunity  from  suit  and 
process  to  cover  any  direct  marketing  of 
services  and  any  negotiation  of 
agreements  with  U.S.  carriers  that 
would  lead  to  the  provision  of  services 
and  rates  not  included  in  the  INTELSAT 
rue  or  pursuant  to  service  agreements 
different  from  what  INTELSAT 
generally  offers  under  Level  3  direct 
access. 

7.  The  Commission  does  not  grant  the 
requests  of  carriers  seeking  fresh  look  at 
their  long  term  carrier  contracts  with 
Comsat  for  INTELSAT  space  segment 
capacity.  The  Report  and  Order 
concludes  that  the  carriers  had  not  met 
the  standard  for  fresh  look  and  that  the 
circumstances  surrounding  the 
consummation  of  these  contracts 
supports  leaving  them  as  is.  This 
Commission  also  did  not  act  on  carriers 
requests  for  portability  of  their 
INTELSAT  capacity,  obtained  through 
Comsat,  because  the  current  record  is 
insufficient.  Specifically,  the  Report  and 
Order  noted  that  there  is  no  evidence 
that  INTELSAT  capacity  will  not  be 
available  due  to  Comsat's  control  of 
INTELSAT  spectrum  capacity  from  the 
United  States.  The  Commission, 
however,  said  it  would  consider  the 
issue  of  portability  if  direct  access 
customers  demonstrate  that  Comsat's 
control  of  space  segment  capacity 
prevents  realization  of  direct  access 
benefits,  and  commercial  solutions  do 
not  appear  available. 

Final  Regulatory  Flexibility  Analysis 

8.  As  required  by  section  603  of  the 
Regulatory  FlexibiHty  Act  ("RFA"),  an 
Initial  Regulatory  Flexibility  Analysis 
("IRFA")  was  incorporated  in  the  Notice 
to  this  Report  and  Order.  See  5  U.S.C. 
603.  The  RFA,  see  5  U.S.C.  601  et  seq., 
has  been  amended  by  the  Contract  With 
America  Advancement  Act  of  1996, 
Public  Law  104-121, 110  Stat.  847 
(1996)  ("CWAAA").  TiUe  U  of  the 
CWAAA  is  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  ("SBREFA").  See  In  the  Matter  of 
Direct  Access  to  the  INTELSAT  System, 
IB  Docket  No.  98-192,  File  No.  60  SAT- 
ISP-97,  Notice  of  Proposed  Rulemaking, 
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13  FCC  Red  22013.  22052-54  (1998). 
The  Commission  then  sought  written 
public  comment  in  that  proceeding, 
including  comments  on  the  IRFA.  No 
party  filed  comments  in  response  to  the 
IRFA.  This  Report  and  Order 
promulgates  no  new  rules  and  our 
action  here  does  not  affect  the  previous 
analysis  in  the  Notice.  The  Commission 
certifies  that  there  will  be  no  significant 
effect  on  a  substantial  number  of  small 
entities. 

A.  Need  for  and  Objectives  of  Rules 

9.  In  this  Report  and  Order,  the 
Commission  permits  direct  access  to  the 
INTELSAT  satellite  system,  in  lieu  of 
users  having  to  obtain  service  through 
Comsat  Corporation.  This  will  result  in 
a  variety  of  benefits  to  users  and 
ultimately  consumers  including:  cost 
savings  of  between  10-71  percent  over 
Comsat  rates,  greater  efficiency,  and 
flexibility  and  control  over  facility  use. 
In  addition,  this  action  will  place 
competitive  pressure  on  the  current 
rates  for  satellite  capacity  and  enable 
U.S.  carriers  to  compete  more  effectively 
globally. 

B.  Summary  of  Significant  Issues  Raised 
by  Public  Comments  in  Response  to  the 
Regulatory  Flexibility  Analysis 

10.  No  comments  were  submitted  in 
direct  response  to  the  RFA. 

C.  Description  and  Estimates  of  the 
Number  of  Small  Entities  to  Which  the 
Rules  Will  Apply 

11.  The  RFA  generally  defines  the 
term  "small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business", 
"small  organization",  and  "small 
governmental  jurisdiction".  See  5  U.S.C. 
601(6).  The  RFA  has  been  amended  by 
the  Contract  With  America 
Advancement  Act  of  1996,  Public  Law 
104-121. 110  Stat.  847  (1996) 
("CWAAA").  See  5  U.S.C.  601  etseq. 
Title  II  of  the  CWAAA  is  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  ("SBREFA").  In 
addition,  the  term  "small  business"  has 
the  same  meaning  as  the  term  "small 
business  concern"  under  the  Small 
Business  Act.  See  5  U.S.C.  601(3) 
(incorporating  by  reference  the 
definition  of  "small  business  concern" 
in  15  U.S.C.  632).  Pursuant  to  the  RFA. 
the  statutory  definition  of  a  small 
business  applies  "unless  an  agency, 
after  consultation  with  the  Office  of 
Advocacy  of  the  Small  Business 
Administration  and  after  opportunity 
for  public  comment,  establishes  one  or 
more  definitions  of  such  term  which  are 
appropriate  to  the  activities  of  the 
agency  and  publishes  such  definition(s) 
in  the  Federal  Register."  5  U.S.C. 


601(3).  A  small  business  concern  is  one 
which  (1)  is  independently  owned  and 
operated.  (2)  is  not  dominant  in  its  field 
of  operation,  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration 
("SBA"). 

12.  The  Commission  has  not 
developed  a  definition  of  small  entities 
specifically  applicable  to  this  situation. 
Therefore,  the  applicable  definition  of 
small  entity  is  the  definition  under  the 
SBA  rules  applicable  to 
Communications  Services.  "Not 
Elsewhere  Classified."  This  definition 
provides  that  a  small  entity  is  one  with 
no  more  than  $11  million  annual 
receipts.  13  CFR  121.201,  Standard 
Industrial  Classification  (SIC)  Code 
4899.  According  to  the  Census  Bureau 
data,  there  were  a  total  of  848 
communications  services  in  operation 
in  1992  that  fall  under  the  category  of 
Communications  Services.  Not 
Elsewhere  Classified.  Of  those, 
approximately  775  reported  annual 
receipts  of  $9,999  million  or  less  and 
qualify  as  small  entities.  1992  Economic 
Census  Industry  and  Enterprise  Receipts 
Size  Report,  Table  2D,  SIC  4899  (U.S. 
Bureau  of  the  Census  data  under 
contract  to  the  Office  of  Advocacy  of  the 
U.S.  Small  Business  Administration). 
The  census  report  does  not  provide 
more  precise  data.  Comsat  Corporation 
and  Lockheed  Martin  would  be  the  only 
business  affected  by  the  policy  enacted 
in  this  Report  and  Order.  Each  of  their 
annual  receipts  are  in  excess  of  $11.0 
million  and,  therefore,  cannot  be 
classified  as  a  "small  business." 
Accordingly,  the  nimiber  of  small 
businesses  impacted  by  the  policy 
change  here  is  zero. 

D.  Description  of  Projected  Reporting; 
Recordkeeping  and  Other  Compliance 
Requirements 

13.  The  procedures  for  implementing 
Level  3  direct  access  to  the  INTELSAT 
system  from  the  United  States, 
including  the  surcharge  element,  will 
consist  of  several  elements.  Subsequent 
to  release  and  publication  in  the  Federal 
Register,  the  International  Bureau  shall 
issue  a  Public  Notice  establishing  a  21- 
day  period  (from  the  date  of  the  public 
notice)  for  eligible  carriers  and  users  to 
notify  the  Commission  in  writing  that 
they  want  Level  3  direct  access  to 
INTELSAT.  The  public  notice  also  will 
specify  the  name  and  address  for  filing 
any  such  notification.  The  International 
Bureau  will  forward  the  names  of  all  the 
eligible  U.S.  carriers  and  users  to 
Comsat.  Comsat  shall  be  required  to 
inform  INTELSAT  within  ten  days  of 
receiving  these  eligible  names  that  they 
are  authorized  to  obtain  Level  3  direct 


access  from  INTELSAT  without  further 
approval  of  the  U.S.  Signatory — 
Comsat — consistent  with  the  procedures 
established  by  INTELSAT  that  permits 
"blanket  authorizations"  for  Level  3 
direct  access.  Any  eligible  carriers  and 
users,  not  part  of  the  initial  "blanket 
authorization"  request  sent  to 
INTELSAT,  may  request  that  Comsat 
add  them  to  the  list  of  carriers  and  users 
eligible  for  Level  3  direct  access 
"blanket  authorizations."  Comsat  will 
be  required  to  inform  INTELSAT  within 
ten  days  of  receiving  each  such 
subsequent  request.  Within  60  days  after 
publication  in  the  Federal  Register  of 
this  Report  and  Order,  Comsat  may  file, 
on  one  day's  notice,  a  tariff  of  the  terms 
and  conditions  of  surcharges  applicable 
to  U.S.  Level  3  direct  access  customers, 
consistent  with  the  findings  in  this 
Report  and  Order.  The  carriers  and 
users  obtaining  Level  3  direct  access 
from  INTELSAT  shall  pay  Comsat  the 
surcharge  specified  in  Comsat's  effective 
tariff  that  is  applicable  to  the  services 
obtained  from  INTELSAT.  Finally. 
Comsat  may  establish  reporting 
mechanisms  with  INTELSAT  for  the 
limited  purpose  of  assuring  that  Comsat 
can  identify  the  appropriate  surcharge 
that  U.S.  direct  access  customers  must 
pay  Comsat  upon  receipt  of  service  from 
INTELSAT  under  Level  3  direct  access. 
Comsat  may  take  appropriate  steps 
through  INTELSAT  to  terminate  a 
customer's  Level  3  direct  access  status 
for  failure  to  pay  the  appropriate 
surcharge. 

E.  Steps  Taken  To  Minimize  Significant 
Economic  Burden  on  Small  Entities,  and 
Significant  Alternatives  Considered 

14.  This  Report  and  Order 
promulgates  no  new  rules  or  policies 
that  would  effect  small  business 
concerns.  The  policies  it  does  advance, 
however,  should  positively  impact 
competidon  in  the  satellite  services 
market. 

Report  to  Congress 

15.  The  Commission  shall  send  a  copy 
of  this  Report  and  Order,  including  the 
status  of  the  FRFA  in  a  report  to 
Congress  pursuant  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  5  U.S.C.  801(a)(1)(A).  Since  this 
Report  and  Order  promulgates  no  new  ' 
rules  and  does  hot  affect  the  IRFA  in  the 
Notice,  it  is  not  necessary  to  publish  an 
FRFA  in  the  Federal  Register. 

Ordering  Clauses 

16.  Accordingly,  it  is  ordered,  that, 
pursuant  to  Sections  102  and  201(c)(2). 
(7)  and  (11)  of  the  Communications 
Satellite  Act  of  1962,  as  amended,  47 
U.S.C.  701  and  721(c)(2),  (7)  and  (11), 
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and  1,  2,  4(c),  201,  202,  214,  301,  303, 
307,  308  and  309,  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  151, 152,  154(c), 
201, 202, 214,  301, 303,  307,  308  and 
309  that  on  December  6, 1999  Level  3 
direct  access  to  INTELSAT  shall  be 
available  to  carriers  and  users 
authorized  to  obtain  INTELSAT  space 
segment  capacity  for  the  provision  of 
telecommunications  services  to  and 
from  the  United  States  in  accordance 
with  the  terms  and  conditions  of  this 
Report  and  Order  and  those  established 
by  INTELSAT  to  implement  Level  3 
direct  access. 

17.  It  is  further  ordered  that,  following 
publication  in  the  Federal  Register  of 
this  Report  and  Order,  the  International 
Bineau  shall  release  a  Public  Notice 
requesting  authorized  carriers  and  users 
desiring  to  obtain  Level  3  direct  access 
to  INTELSAT  to  so  inform  the 
Commission  within  21  days  of  the 
release  of  the  Public  Notice. 

18.  It  is  further  ordered,  that,  in  its 
capacity  as  the  U.S.  Signatory  to 
INTELSAT,  and  in  accordance  with 
procedines  established  by  INTELSAT 
permitting  "blanket  authorizations"  for 
Level  3  direct  access,  Comsat  shall 
inform  INTELSAT  in  writing  within  ten 
calendar  days  of  receiving  the 
information  from  the  International 
Bineau  that  the  identified  authorized 
carriers  and  users  responding  to  the 
Public  Notice  may  obtain  Level  3  direct 
access  from  INTELSAT  on  the  effective 
date  of  this  Report  and  Order,  as 
provided  in  paragraphs  206  and  216, 
without  further  approval  of  the  U.S. 
Signatory. 

19.  It  is  further  ordered;  that, 
authorized  carriers  and  users,  not 
identified  as  part  of  the  initial  "blanket 
authorization"  sent  to  INTELSAT  by 
Comsat,  may  request  Comsat  to  request 
adding  them  to  ^e  Ust  of  named  carriers 
and  users  eligible  for  Level  3  direct 
access  and  Comsat  shall  so  inform 
INTELSAT  within  ten  days  of  receiving 
each  such  subsequent  request. 

20.  It  is  further  ordered,  that,  within 
60  days  of  publication  in  the  Federal 
Register  of  this  Report  and  Order, 
Comsat  may  file,  on  one  day's  notice,  a 
tariff  of  the  terms  and  conditions  of  the 
surcharge  applicable  to  U.S.  Level  3 
direct  access  customers  which  shall  be 
consistent  with  findings  in  the  Report 
and  Order. 

21.  It  is  further  ordered,  that, 
authorized  carriers  and  users  obtaining 
Level  3  direct  access  from  INTELSAT 
shall  pay  Comsat  the  surcharge 
specified  in  Comsat's  effective  tariff  that 
is  applicable  to  the  services  obtained 
bom  INTELSAT. 


22.  It  is  further  ordered,  that,  in  its 
role  as  the  U.S.  Signatory,  Comsat  may 
establish  reporting  mechanisms  with 
INTELSAT  for  the  limited  purpose  of 
assining  that  Comsat  can  identify  the 
appropriate  surcharge  that  U.S.  direct 
access  customers  must  pay  Comsat  upon 
receipt  of  service  from  INTELSAT  imder 
Level  3  direct  access. 

23.  It  is  further  ordered,  that,  Comsat's 
tariff  may  provide  that  failure  to  pay  the 
appropriate  siut:harge  will  result  in  loss 
of  a  customer's  Level  3  direct  access 
privileges. 

24.  It  is  further  ordered,  that  the 
Comsat  Corporation  MOTION  TO 
STRIKE  the  ex  parte  filing  submitted  by 
coimsel  for  the  Satellite  Users  Coalition, 
IS  DENIED.5 

25.  It  is  further  ordered,  that,  the 
Commission's  Office  of  Managing 
Director  shall  send  a  copy  of  tiiis  Report 
and  Order,  including  Final  Regulatory, 
Flexibility  Analysis,  to  the  Chief 
Coimsel  for  Advocacy  of  the  Small 
Business  Administration. 

26.  It  is  further  ordered,  that  policies 
and  requirements  established  in  this 
Report  and  Order  shall  take  effect 
December  6,  1999,  or  in  accordance 
with  the  requirements  of  5  U.S.C. 
801(a)(3)  and  44  U.S.C.  3507,  whichever 
occins  later. 

List  of  Subjects  in  47  CFR  Chapter  1 

Communications  common  carriers. 
Telecommunications. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[PR  Doc.  99-26148  Filed  10-6-99;  8:45  am) 
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^  Comsat  moves  to  strike  the  filing  on  September 
9,  1999  by  the  Satellite  Users  Coalition  giving 
notice  of  an  ex  parte  presentation  it  made  to 
Commission  staff  the  previous  day,  prior  to  release 
of  the  Sunshine  Notice.  See  Letter  firom  Comsat 
Corporation  to  the  Secretary,  Federal 
Communications  Commission,  dated  September  9, 
1999.  See  also  Opposition  to  Motion  to  Strike  by 
Satellite  Users  Coalition.  IB  Docket  No.  98-192.  File 
No.  60-SAT-ISP-97  (Sept.  13. 1999).  See  also 
Comsat  Reply  to  Opposition  to  Motion  to  Strike,  IB 
Docket  No.  98-192.  File  No.  60-SAT-ISP-97  (Sept. 
14. 1999).  Comsat  contends  that  receipt  of  this 
required  filing  the  following  day,  by  staff  not 
present  at  the  September  8, 1999  meeting, 
constituted  a  violation  of  our  ex  parte  rules  which 
prohibits  presentations  to  decision-makers  on 
matters  listed  on  the  Commission's  Agenda.  See  47 
CFR  1.1203(a).  However,  the  oral  and  other 
information  provided  by  the  Satellite  Users 
Coalition  on  September  8, 1999,  was  constructively 
available  to  all  Commission  decision-makers  on  that 
date.  In  addition,  the  Satellite  Users  Coalition  was 
required  to  file  this  information  for  the  public 
record  by  the  end  of  the  next  day  in  accordance 
with  Section  1.1206(b)  of  our  rules.  47  CFR 
1.1206(b).  As  a  result,  service  on  decision-makers 
not  present  at  the  September  8  meeting  did  not 
constitute  a  violation  of  Commission's  rules. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  20  and  22 

[WT  Docket  Nos.  98-205, 9»-59,  GN  Docket 
No.  93-252;  FCC  99-244] 

1998  Biennial  Regulatory  Revie«l^— 
Spectrum  Aggregation  Limits  for 
Wireless  Telecommunications  Carriers 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  completes  the 
Commission's  re-assessment  of  the  45 
MHz  Commeiicial  Mobile  Radio  Service 
(CMRS)  spectrum  cap  and  cellular 
cross-interest  rules  initiated  as  part  of 
our  1998  biennial  review  of  the 
Commission's  regulations  ptu-suant  to 
section  11  of  the  Communications  Act. 
After  careful  analysis  and  extensive 
review  of  the  rules  and  the  record  in 
this  proceeding,  the  Commission 
concludes  that  at  this  time  the  spectrum 
cap  and  cellular  cross-interest  rules 
continue  to  be  necessary  to  promote  and 
protect  competition  in  CMRS  niarkets. 
However,  the  Commission  finds  that  it 
is  appropriate  to  modify  both  rules  to 
allow  some  greater  cross-ownership  at 
this  time.  The  Commission  adopts  a 
modest  increase  in  the  spectrum  cap's 
current  aggregation  limit  in  rural  areas 
to  reflect  the  differing  costs  and  benefits 
of  limits  on  spectrum  aggregation  in 
rural  areas,  and  a  separate  attribution 
benchmark  of  40  percent  for  passive 
institutional  investors.  The  Commission 
amends  the  cellular  cross  interest  rule 
by  increasing  the  attribution 
benchmarks  used  in  the  rule.  Finally,  as 
part  of  this  proceeding,  the  Commission 
denied  a  petition  to  forbear  from 
enforcement  of  the  CMRS  spectrum  cap 
filed  by  the  Cellular 
Telecommunications  Industry 
Association  (CTIA). 
DATES:  Effective  November  8, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Krech  or  Pieter  van  Leeuwen, 
Commercial  Wireless  Division,  Wireless 
Telecommunications  Bureau,  (202)  418- 
0620. 

SUPPLEMENTARY  INFORMATION:  This 
Report  and  Order  in  WT  Docket  Nos. 
98-205,  96-59,  GN  Docket  No,  93-252, 
adopted  September  15, 1999,  and 
released  September  22, 1999,  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  Room  230, 1919 
M  Street  N.W.,  Washington  D.C.  The 
complete  text  may  be  purchased  firom 
the  Commission's  copy  contractor, 
International  Transcription  Service, 
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Inc.,  1231  20th  Street,  N.W., 
Washington  D.C.  20036  (202)  857-3800. 

Synopsis  of  the  Report  and  Order 

I.  Background 

A.  CMRS  Spectrum  Cap 

1.  The  CMRS  Spectrum  Cap.  Under 
the  CMRS  spectrum  cap,  "(nlo  licensee 
in  the  broadband  PCS,  cellular,  or  SMR 
services  (including  all  parties  under 
common  control)  regulated  as  CMRS  [) 
shall  have  an  attributable  interest  in  a 
total  of  more  than  45  MHz  of  licensed 
broadband  PCS,  cellular  and  SMR 
spectnmi  regulated  as  CMRS  with 
significant  overlap  in  any  geographic 
area."  47  CFR  20.6(a).  A  "significant 
overlap"  of  a  PCS  licensed  service  area 
and  CGSA{s)  and  SMR  service  area(s) 
occurs  when  at  least  ten  percent  of  the 
population  of  the  PCS  licensed  service 
area  is  within  the  cellular  geographic 
service  area  and/or  SMR  service  area(s]. 
47  CFR  20.6(b). 

2.  History  of  the  Spectrum  Cap.  The 
CMRS  spectrum  cap  was  established  in 
Implementation  of  Sections  3(n)  and 
332  of  the  Communications  Act,  GN 
Docket  No.  93-252,  Third  Report  and 
Order.  59  FR  59945  (November  21, 
1994)  [CMRS  Third  Report  and  Order). 
Prior  to  the  adoption  of  the  CMRS 
spectrum  cap,  the  Commission  had 
imposed  service-specific  limitations  on 
aggregation  of  broadband  PCS  spectrum 
and  on  cellular/PCS  cross-ownership.  In 
adopting  a  general,  multiple  service  cap 
in  addition  to  the  PCS/cellular 
ownership  rules,  the  Commission 
explained  that  an  overall  spectrum  cap 
for  CMRS  would  add  certainty  to  the 
marketplace  without  sacrificing  the 
benefits  of  pro-competitive  and 
efficiency-enhancing  aggregation.  The 
Commission  found  that  if  licensees  were 
to  aggregate  sufficient  amoimts  of  CMR5 
spectnmi,  it  would  be  possible  for  them, 
unilaterally  or  in  combination,  to 
exclude  efficient  competitors,  to  reduce 
the  quantity  or  quality  of  services 
provided,  or  to  increase  prices  to  the 
detriment  of  consumers.  The 
Commission  found  that  a  45  MHz  cap 
provided  a  "minimally  intrusive 
means"  for  ensuring  that  the  mobile 
communications  marketplace  remained 
competitive  and  preserved  incentives 
for  efficiency  and  innovation.  The 
Commission  further  clarified  that 
certain  business  relationships  could 
give  rise  to  attributable  ownership 
interests  for  purposes  of  the  CMRS 
spectrum  cap.  Implementation  of 
Sections  3(n)  and  332  of  the 
Communications  Act,  GN  Docket  No. 
93-252.  Fourth  Report  and  Order,  59  FR 
61828  (December  2,  1994)  (CMRS 
Fourth  Report  and  Order). 


3.  In  1996,  the  Commission  reaffirmed 
the  basic  tenets  of  the  CMRS  spectnmi 
cap  and  provided  additional  economic 
rationale  for  its  use.  Amendment  of 
parts  20  and  24  of  the  Commission's 
Rules — Broadband  PCS  Competitive 
Bidding  and  the  Commercial  Mobile 
Radio  Service  Spectrum  Cap; 
Amendment  of  the  Commission's 
Cellular/PCS  Cross-Ownership  Rule, 
WT  Docket  No.  96-59,  GN  Docket  No. 
90-314,  Report  and  Order,  61  FR  33859 
(July  1, 1996)  [CMRS  Spectrum  Cap 
Report  and  Order,  recon.  (BellSouth 
M0&-0)  affd.  sub  nom.  BellSouth 
Corporation  v.  FCC,  162  F.3d  1215  (D.C. 
Cir.  1999).  The  Commission  foimd  that 
such  a  spectnun  cap  would  help  ensure 
competition  and  would  address 
concerns  about  potential 
anticompetitive  behavior  in  CMRS 
markets.  The  Commission  also 
reconsidered,  but  did  not  alter,  the  20 
percent  ownership  attribution  standard. 
It  did,  however,  adopt  a  four-pronged 
test  under  which  it  would  review 
requests  for  waiver  of  the  standard.  The 
Commission  also  declined  to  alter  the 
geographic  attribution  standard.  In 
1997,  the  Commission  has  also  clarified 
that  the  CMRS  spectrum  cap  is  not 
limited  to  real-time,  two-way  switched 
telephone  service,  but  covers  a  variety 
of  services  within  the  definition  of 
CMRS.  The  D.C.  Circuit  affirmed  this 
position,  and  declined  to  impose  a 
distinction  between  voice  and  non-voice 
SMR  in  the  context  of  spectnmi 
acquisition.  The  couri  instead  found  the 
inclusion  of  all  SMR  spectrum  in  the 
cap,  including  those  frequencies  used  to 
provide  data  services,  to  be  reasonable. 
BellSouth  V.  FCC,  162  F.3d  1215  (1999). 

B.  Cellular  Cross-Interest  Rule 

4.  The  Rule.  47  CFR  22.942  prohibits 
any  person  from  having  a  direct  or 
indirect  ownership  interest  in  licensees 
for  both  cellular  channel  blocks  in 
overlapping  CGSAs.  A  party  with  a 
controlling  interest  in  a  licensee  for  one 
cellular  channel  block  may  not  have  any 
direct  or  indirect  ownership  interest  in 
the  licensee  for  the  other  channel  block 
in  the  same  geographic  area.  A  party 
may,  however,  have  a  direct  or  indirect 
ownership  interest  of  five  percent  or 
less  in  the  licensees  for  both  chaimel 
blocks  so  long  as  neither  of  those 
interests  is  controlling.  47  CFR 
22.942(a).  Divestiture  of  interests  as  a 
result  of  an  assignment  of  authorization 
or  transfer  of  control  must  occur  prior 
to  the  consummation  of  the  transfer  or 
assignment.  47  CFR  22.942(b). 

5.  History  of  the  Cellular  dvss- 
Interest  Rule.  The  cellular  cross-interest 
rule  was  adopted  in  1991  in  order  to 
guarantee  the  competitive  nature  of  the 


cellular  industry  and  to  foster  the 
development  of  competing  systems. 

C.  Notice  of  Proposed  Rulemaking 

6.  In  the  Notice  of  Proposed 
Rulemaking  in  this  proceeding,  we 
sought  comment  initiated  this  re- 
evaluation  of  the  CMRS  spectrum  cap  as 
part  of  our  1998  biennial  regulatory 
review.  1998  Biennial  Regulatory 
Review — Spectrum  Aggregation  Limits 
for  Wireless  Telecommunications 
Carriers,  WT  Docket  No.  98-205,  Notice 
of  Proposed  Rulemaking,  63  FR  70727 
(Dec.  22,  1998)  [NPRM]-  The  NPRM 
requested  comment  on  whether  the 
Commission  should  retain,  modify  or 
repeal  the  spectrum  cap.  Specific 
options  set  forth  in  the  NPflM  included: 
(1)  Modification  of  the  significant 
overlap  threshold;  (2)  modification  of 
the  45  MHz  limitation;  (3)  modification 
of  the  ownership  attribution  thresholds: 
(4)  forbearance  from  enforcing  the 
spectrum  cap;  (5)  sunsetting  die 
spectrum  cap;  and  (6)  elimination  of  the 
spectrum  cap.  The  NPRM  also  sought 
comment  on  whether  to  retain,  modify, 
or  repeal  the  cellular  cross-interest  rule. 
In  addition,  the  NPRM  incorporated  a 
petition  filed  by  CTLA  on  September  30. 
1998,  requesting  that  the  Commission 
forbear  from  enforcing  the  CMRS 
spectrum  cap  pursuant  to  section  10  of 
the  Communications  Act.  Twenty-five 
parties  filed  comments  on  the  NPRM, 
and  fifteen  parties  filed  reply  comments. 

n.  Report  and  Order 

A.  Assessment  of  the  Need  for  the 
Spectrum  Cap  and  Cellular  Cross- 
Interest  Rules 

7.  The  Commission  concludes  that 
bright-line  spectrum  cap  and  cellular 
cross-interest  rules  remain  necessary  to 
serve  the  public  interest  at  this  time. 
The  Commission  also  determines  that 
both  our  spectrum  cap  and  cellidar 
cross-interest  rules  are  appropriate  and 
effective  tools  to  be  used  in  conjunction 
with  our  case-by-case  reviews  imder  47 
U.S.C.  310(d)  as  we  evaluate  proposed 
mergers  and  acquisitions. 

1.  Public  Policy  Objectives 

8.  The  Commission's  re-evaluation  of 
the  need  for  CMRS  spectrum 
aggregation  limits  and  cellidar  cross- 
interest  limits  is  guided  by  four  central 
principles.  First,  the  operation  of  market 
forces  generally  better  serves  the  public 
interest  than  regulation.  As  a  general 
matter  of  principle,  we  prefer  to  place 
ultimate  reliance  on  the  market,  rather 
than  on  regulation,  to  direct  the  course 
of  development  in  the  CMRS 'and  other 
markets.  Second,  we  intend  to  foster 
vigorous  competition  in  all 
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telecommunications  markets.  In 
particular,  we  wish  to  ensure  that  there 
are  no  regulatory  impediments  to  the 
evolution  of  wireless  carriers  into  more 
effective  competitors  vis-a-vis  the  local 
wireline  telephone  companies.  Third, 
we  seek  to  seciue  the  benefits  of  modem 
telecommunication  services,  including 
wireless  services,  for  all  areas  of  oiu 
Nation,  including  high-cost  and  rural 
areas.  Finally,  our  regulations  must 
promote,  rather  than  impede,  the 
introduction  of  innovative  services  and 
technological  advances. 

2.  Current  State  of  CMRS  Competition 
and  the  Spectrum  Cap 

9.  There  is  considerable  evidence  that 
competition  is  steadily  growing  in  many 
CMRS  markets.  Implementation  of 
Section  6002(b)  of  the  Omnibus  Budget 
RecondliatioD  Act  of  1993;  Annual 
Report  and  Analysis  of  Competitive 
Market  Conditions  With  Respect  to 
Commercial  Mobile  Services,  Fourth 
Report,  FCC  99-136  (rel.  June  24, 1999) 
(Fourth  Annual  CMRS  Competition 
Report).  Commenters  generally  agree 
that  considerable  progress  has  been 
made  in  recent  years  toward  more 
competitive  CMRS  markets.  There  is 
also  general  agreement  that  further 
progress  towaurd  competitive  CMRS 
markets  can  be  anticipated. 
Nevertheless,  commenters  remain 
sharply  divided  in  their  assessments  of 
the  current  state  of  competition  in  these 
markets.  Those  favoring  retention  of  a 
spectrum  cap  typically  distinguish 
among  the  various  wireless  product 
markets  and  highlight  barriers  to  entry 
over  the  near  term,  most  notably,  the 
need  to  secure  spectrum  rights  before 
they  can  enter  these  markets. 
Commenters  favoring  elimination  of  the 
cap  tend  to  define  markets  broadly,  raise 
de  novo  entry  prospects  associated  with 
future  spectrum  auctions,  and  predict 
dramatic  changes  from  the  adoption  of 
third  generation  (3G)  wireless  network 
technologies,  such  as  IMT-2000. 

10.  Although  we  agree  that 
competition  is  increasing  in  CMRS 
markets,  we  find  that  there  remain 
significant  reasons  to  be  concerned 
about  the  effects  of  undue  concentration 
of  CMRS  spectrum.  Even  in  major 
metropolitan  markets,  where  numerous 
competitors  are  offering  mobile  voice 
services,  in  almost  all  markets  the  two 
cellular  carriers  still  have  in  excess  of 
70  percent  of  the  customers.  In  addition, 
the  amount  of  CMRS  spectrum  is  fixed, 
and  the  discipline  of  market  forces  is 
tempered  by  the  reality  that  would-be 
market  entrants  must  obtain  spectrum 
rights,  which  in  practical  terms  requires 
that  they  find  willing  sellers. 


11.  We  also  observe  that,  by  and  large, 
the  current  45  MHz  spectrum 
aggregation  limit  does  not  appear  to  be 
constraining  carriers.  Generally,  PCS 
carriers  have  not  yet  deployed  capacity 
up  to  the  limits  of  their  licensed 
capacity.  In  addition,  very  few  cellular 
carriers  have  acquired  spectrum  up  to 
the  permissible  limit.  We  also  have 
received  only  a  handful  of  waiver 
requests  to  exceed  the  cap. 
Consequently,  at  least  for  now,  we 
determine  that  our  spectrum  cap  rule 
has  not  significantly  constrained 
carriers  in  their  ability  to  provide 
service  at  low  cost,  deploy  new  services, 
or  commit  to  innovation.  Recognizing 
the  speed  with  which  the  industry  is 
changing  and  the  biennial  review 
mandate  of  the  1996  Act,  however,  we 
will  revisit  these  issues  as  part  of  our 
year  2000  biennial  review.  We  decline 
to  adopt  a  sunset  for  either  the  spectrum 
cap  or  the  celliUar  cross-interest  nde  at 
this  time.  As  we  discuss  in  this  Order, 
competition  in  CMRS  markets  is 
changing  rapidly.  We  do  not  believe  that 
at  this  time  we  can  accurately  predict 
when  it  would  be  proper  to  eliminate 
either  of  these  two  rules.  We  believe  it 
is  more  appropriate  at  this  time  to 
reassess  die  state  of  CMRS  markets,  and 
the  continuing  need  for  these  rules,  as 
part  of  oiu-  year  2000  biennial  review. 

3.  Assessment  of  the  State  of  CMRS 
Competition  and  the  Effects  of  Possible 
Spectrum  Consolidation 

a.  Analytical  Fmmework.  12.  In 
determining  whether  to  eliminate, 
sunset,  or  modify  the  spectrum  cap  and 
cellular  cross-interest  mles  we  take  into 
consideration  several  factors.  One  factor 
that  must  be  considered  is  the  ease  or 
difficulty  with  which  competitors  can 
enter  CMRS  markets.  Our  assessment 
must  also  take  into  account  the  effect  of 
the  relevant  rules  on  the  long-term 
prospects  for  competition  in  CMRS 
markets.  Finally,  when  evaluating  the 
spectnun  cap  and  cellular  cross-interest 
rules,  we  must  consider  the  potential 
risk  of  re-concentration  in  CMRS 
markets.  We  are  particularly  concerned 
about  the  possibility  of  coordinated 
behavior  among  CMRS  carriers. 

b.  Discussion.  13.  Market  Entry.  With 
respect  to  market  entry,  "entry  is  *  *  * 
easy  if  entry  would  be  timely,  likely, 
and  sufficient  in  its  magnitude, 
character  and  scope  to  deter  or 
counteract  the  competitive  effects  of 
concern."  Merger  Guidelines  at  §  3.0.  In 
particular,  we  note  that  antitrust 
authorities  "will  consider  timely  only 
those  committed  entry  alternatives  that 
can  be  achieved  within  two  years  from 
initial  plamung  to  significant  market 
impact."  Merger  Guidelines  at  §  3.2. 


Because  a  license  for  use  of  government 
spectrum  is  required  to  provide  CMRS, 
we  must  conclude  that  entry  into  CMRS 
markets  is  not  "easy."  Markets  function 
optimally  only  if  one  or  more  firms  are 
able  to  enter  a  market  or  expand  cinrent 
production  swiftly  and  effectively  in 
response  to  the  elevation  of  prices  (or 
degradation  of  service)  by  one  or  more 
fiLrms  attempting  to  exercise  market 
power.  We  believe  that  barriers  to  entry 
are  significant,  and  that  the  current  state 
of  competition  requires  continued 
vigilance  over  at  least  the  near  term. 

14.  Prospects  for  Long-Term 
Competition.  Turning  to  the  second 
factor,  long-term  prospects  for 
competition,  there  is  little  dispute  in  the 
record  that  considerable  progress  has 
been  made  toward  the  goal  of  promoting 
competition  in  CMRS  markets,  but 
many  commenters  question  whether  an 
adequate  array  of  competitive  options  is 
now  available  to  all  of  the  nation's 
wireless  consumers.  The  Commission 
has  had  prior  occasion  to  point  out  the 
continuing  need  to  promote  competition 
and  the  entrance  of  new  participants  in 
the  CMRS  markets  even  after  broadband 
licenses  were  awarded.  Given  the 
ongoing  impediments  to  entry  into 
broadband  CMRS  markets,  we  believe 
that  our  spectrum  cap  and  cellular 
cross-interest  rules  continue  to  serve  our 
competition  goals. 

15.  Moreover,  despite  enormous 
progress  in  the  past  few  years,  the 
broadband  PCS  sector  remains  in  the 
early  stages  of  deployment.  While  many 
carriers  are  offering  service  now, 
facilities-based  coverage  often  is 
provided  only  to  a  portion  of  a  new 
carrier's  potential  market.  Additionally, 
many  licensees  have  yet  to  begin 
offering  service  at  all,  and  some  have  yet 
to  begin  constructing  their  networks.  In 
this  regard,  we  find  while  our  public 
interest  standard  and  the  Sherman  and 
Clayton  Acts  can  deal  with  potential 
rather  than  actual  competition,  the 
sf>ectrum  cap  is  a  particularly  effective 
way  of  addressing  concerns  related  to 
the  loss  of  potential  competition. 

16.  Our  concern  that  competition  in 
CMRS  markets  is  not  fully  developed  is 
supported  by  the  fact  that,  as 
conventional  analyses  of  market 
concentration  show,  even  the  largest 
lirban  markets  for  mobile  telephone 
services  remain  quite  concentrated.  We 
find  persuasive  the  submissions  by 
several  commenters  with  data  on  market 
concentration  in  urban  markets  for 
mobile  voice  services.  In  addition,  the 
Department  of  Justice  (DOJ)  recently 
foimd  that  market  concentration  in  the 
fourteen  markets  in  which  SBC  and 
Ameritech  both  control  cellular  licenses 
was  in  the  range  of  3200  to  4100,  well 
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above  the  1800  threshold  at  which  the 
DOJ  normally  considers  a  market  to  be 
concentrated. 

17.  The  data  in  the  record  indicate 
that  in  most  of  the  nation's  200  largest 
markets  the  two  cellular  companies 
together  have  in  excess  of  70  percent  of 
mobile  phone  subscribers.  Given  the 
limited  deployment  of  PCS  in  less 
densely  populated  areas,  one  of  these 
two  firms,  and  in  many  cases  both, 
likely  command  market  shares  in  excess 
of  35  percent. 

18.  We  are  not  persuaded  by  the 
arguments  of  commenters  who  ui^e 
elimination  of  the  cap  based  on 
information  other  than  market  shares  or 
concentration  as  evidence  of  the 
competitive  natiu-e  of  CMRS  markets. 
However,  the  critical  issue  is  whether 
these  and  other  indicia  of  increased 
competition  would  be  threatened  by  a 
reconsolidation  of  the  industry.  We 
agree  with  those  commenters  who 
contend  that  eliminating  the  spectrum 
cap  at  this  time  could  pose  such  a 
threat,  by  enabling  reconsoUdation  to 
occur. 

19.  Finally,  while  we  agree  with 
commenters  who  argue  that  the  use  of 
historical  or  contemporaneous  data  on 
market  performance  potentially 
understates  the  potential  competitive 
impact  of  new  entrants  in  a  dynamic 
industry  and  overstates  the  risks  of 
anticompetitive  conduct,  we  remain 
concerned  about  the  effects  of  possible 
consolidation  of  CMRS  spectrum  over 
the  next  two  years.  We  are  concerned 
that  if  we  abandon  our  owrnership  rules 
at  this  time,  the  competitive  success  we 
have  seen  in  these  markets  may  be 
reversed. 

20.  Reconsolidation.  Given  the 
current  levels  of  market  concentration 
discussed  above,  we  are  particularly 
concerned  that  any  reconsolidation  in 
the  CMRS  markets  would  either 
"potentially  raise  significant 
competitive  concerns"  or  "create  or 
enhance  market  power  or  facilitate  its 
exercise."  Merger  Guidelines  at  §§  1.51, 
2.0.  In  mature  industries,  the  typical 
indicia  of  market  power  being  exercised 
would  be  curtailed  usage,  increased 
prices,  or  degraded  service.  Because  of 
the  dynamic  nature  of  CMRS  markets, 
however,  we  think  it  more  likely  that 
any  exercise  of  market  power  woidd  be 
evidenced  by  a  slowing  in  the  rate  of 
growth  of  new  customers  and  usage, 
prices  falling  less  rapidly  than  would 
otherwise  occur,  or  delays  in  the 
introduction  of  newer  services. 

21.  In  this  regard,  we  reject  the  view 
of  commenters  who  suggest  that 
consolidation  of  CMRS  markets  to  as 
flew  as  three  competitors  would  not 
adversely  affect  CMRS  competition.  We 


beheve  that  significant  benefits  of 
competition  are  unlikely  to  be 
exhausted  with  the  entiy  of  a  third 
carrier.  First,  the  value  of  additional 
entry  by  fourth  and  fifth  competitors 
need  not  be  manifested  solely  through 
falling  prices.  The  benefits  of  further 
entry  may  appear  in  the  form  of 
improved  quality,  product  innovation, 
and  product  differentiation.  Second, 
economic  theory  generally  supports  the 
view  that  additional  entry,  and  the 
installation  of  additional  capacity,  will 
afford  consumers  additional  benefits, 
whether  through  pricing  or  otherwise. 
We  are  persuaded  that  if  mobile  voice 
markets  were  to  stabilize  as  three-firm 
oligopolies,  recently  observed  price 
competition  coidd  be  reduced  or 
eliminated.  Finally,  we  also  draw  upon 
our  experience  in  other 
telecommunications  markets,  where 
consumers  generally  have  benefited 
from  their  ability  to  choose  from  among 
more  than  three  firms  to  obtain  the 
services  they  desire. 

22.  We  are  also  not  persuaded  that  the 
existence  of  nationwide  service  and 
pricing  plans  substantially  eliminates 
any  concern  that  carriers  would  amass 
spectnmi  in  an  effort  to  extract 
monopoly  rents.  The  fact  that  a  major 
service  provider  may  offer  nationwide 
service  and  pricing  plans  does  not,  in 
our  view,  mean  that  we  should  be 
unconcerned  about  its  level  of  spectrum 
accumulation  in  a  particular  market.  To 
the  contrary,  we  conclude  that  the 
control  of  excessive  spectrum  by  any 
single  market  participant  would  be  a 
matter  of  serious  concern. 

23.  At  this  time,  we  also  reject 
arguments  by  commenters  for  a  more 
broadly  defined  product  market. 
Consumers  obtain  mobile  phone 
services  principally  bom  cellular,  PCS 
and  digital  SMR  carriers.  While 
consumers  may  be  considering  other 
services  as  alternatives,  no  evidence  was 
provided  suggesting  that  these 
alternatives  are  capable  of  constraining 
competitive  behavior  in  this  product 
market.  In  the  case  of  mobile  voice 
telephone  service,  for  example,  no 
commenter  furnished  evidence  that 
consimiers  perceive  any  particular 
alternative  communication  service  as 
sufficiently  interchangeable,  such  that  it 
could  impede  a  hypothetical  monopolist 
of  mobile  voice  services  fi-om  profitably 
elevating  prices — the  standard  test  for 
defining  a  market.  In  particular,  no 
evidence  was  submitted  that  consimiers 
are  switching  between  mobile  voice 
telephone  services  and  other  services  in 
response  to  changes  in  relative  prices. 


4.  Benefits  of  Bright-Line  Rules  Over 
Alternative  Regulatory  Took 

a.  Benefits  of  Regulatory  Certainty  and 
Regulatory  Efficiency  24.  By  setting 
bright  lines  for  permissible  ownership 
interests,  the  spectrum  cap  and  cross- 
ownership  rules  benefit  the  public,  the 
telecommunications  industry,  and  the 
Commission  by  providing  regulatory 
certainty  and  facilitating  more  rapid 
processing  of  transactions.  Providing 
regulatory  certainty  is  particularly 
important  in  an  environment  in  which 
there  is  likely  to  be  widespread 
restructuring  of  CMRS  spectrum 
holdings,  for  example,  in  apparent 
efforts  to  create  national  footprints  or  as 
the  by-product  of  larger  mei^gers  within 
the  telecommunications  industry.  We 
also  agree  with  nimierous  commenters 
who  assert  that  regulatory'  certainty  is 
critical  to  providing  the  industry  with 
incentives  to  make  investments, 
including  in  new  technologies  such  as 
3G  service.  Moreover,  we  believe  that 
continuing  to  provide  bright-line 
guidance  as  to  permissible  ownership 
interests  will  assist  CMRS  service 
providers  to  structure  their  transactions 
and  plan  their  investments  efficiently, 
based  on  their  knowledge  of  the  relevant 
regulatory  requirements.  This,  in  turn, 
will  fecilitate  obtaining  financing  for 
such  transactions  and  investments. 

25.  Our  bright-line  rules  also  promote 
regulatory  efficiency,  both  by  speeding 
the  processing  of  transfers  of  control 
and  assignment  of  licenses  and  by 
conserving  the  resources  of  the 
Commission  and  of  interested  parties. 
Abandoning  our  spectrum  cap  and 
cross-interest  rules  inevitably  would 
lengthen  our  review  process.  Given  the 
rapid  pace  of  developments  in  the 
telecommunications  industry,  we 
believe  that  any  advantages  that  might 
accrue  to  market  participants  from 
individualized  review  of  spectrum 
concentration  are  outweighed  by  the 
advantages  to  them  of  a  shorter  review 
period  for  their  transactions.  We  note  in 
that  regard  that  any  party  that  believes 
that  an  individualized  analysis  is 
appropriate  in  its  case  may  request  a 
waiver  of  our  spectrum  cap  and  cross- 
interest  rules. 

b.  Benefits  of  Preventing  Spectrum  Re- 
Concentration  When  47  U.S.C.  310(d) 
Review  is  Not  Available.  26.  We  further 
conclude  that  the  spectrum  cap  serves 
important  public  interest  goals  that  are 
not  covered  by  47  U.S.C.  310(d) .  The 
Commission  does  not  have  the 
opportunity  to  review  under  47  U.S.C. 
310(d)  certain  kinds  of  transactions  that 
may  resiUt  in  re-concentration  of 
spectrum.  For  example,  our  review 
authority  under  47  U.S.C.  310(d)  woidd 
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not  extend  to  a  transaction  in  which 
less-than-controlling  interest  in  a 
licensee  was  transferred,  even  if  the 
holder  of  one  cellular  license  in  a 
particular  service  area  obtained  a 
substantial  interest  in  the  other  celliUar 
block  in  that  market.  Such  a  transaction 
nonetheless  could  give  rise  to 
competitive  concerns.  Because  certain 
types  of  transactions  that  may  re- 
concentrate  spectrum  and  reduce 
incentives  to  compete  would  not  be 
reviewable  under  47  U.S.C.  310(d).  we 
-disagree  with  commenters  who  suggest 
that  47  U.S.C.  310(d)  is,  by  itself,  an 
adequate  substitute  for  our  spectrum 
cap  and  cross-interest. 

c.  Benefits  for  Ongoing  Spectrum 
Management.  27.  We  also  conclude  that 
bright-line  rules  are  useful  for  the 
Commission's  ongoing  spectrum 
management  purposes.  For  example, 
bright-line  rules  greatly  expedite  the 
assignment  of  spectrum  using  auctions. 
They  are  considerably  less  costly  from 

a  public  interest  perspective  than 
attempting  to  decide  on  a  case-by-case 
basis  wheUier  a  particular  bidder's 
acquisition  of  a  certain  amoimt  of 
s{>ectrum  in  a  service  area  would  result 
in  undue  spectrum  concentration. 
Making  that  decision  with  respect  to 
each  bidder  for  a  particiilar  service  area 
before  the  start  of  an  auction  would 
significantly  and  uimecessarily  delay 
auctions.  Even  making  the  decision  only 
with  respect  to  auction  wiimers  could 
delay  substantially  the  assignment  of 
licenses  and,  if  undue  concentration 
were  found,  presumably  would  require 
an  entire  re-auction. 

d.  Benefits  Not  Afforded  By  Antitrust 
Beview.  28.  The  availability  on  a  case- 
by-case  basis  of  antitrust  review,  which 
several  commenters  raise,  does  not 
change  our  conclusions  as  to  the 
benefits  of  our  spectrum  cap  and  cross- 
interest  rules.  We  note  that  we  typically 
have  conducted  a  competitive  analysis 
as  part  of  our  public  interest  analysis 
under  47  U.S.C.  310(d),  notwithstanding 
any  independent  antitrust  review.  The 
comts  have  acknowledged  our  authority 
to  engage  in  such  an  analysis.  We  do  not 
disagree  with  commenters  that  the 
availability  of  case-by-case  antitrust 
review  constitutes  a  valuable  tool  in 
furthering  our  competitive  goals.  We 
believe,  however,  that  it  is  important  for 
us  to  retain  our  abiUty  to  employ  more 
than  one  regulatory  tool,  where 
necessary  in  the  public  interest,  to 
protect  and  promote  competition  in 
those  areas  within  our  particular 
expertise,  including  spectrum 
mangement. 

29.  Moreover,  for  reasons  related  to 
resoince  constraints  or  procedural 
priorities,  other  agencies  with  antitrust 


authority  may  choose  not  to  give 
detailed  review  to  a  particular  merger 
that,  from  this  Commission's 
perspective,  may  adversely  affect 
competition  in  CMRS  markets,  or  may 
otherwise  be  contrary  to  the  public 
interest.  Our  spectrum  cap  and  cross- 
interest  rules  were  designed  specifically 
for  use  in  these  markets.  The  spectrum 
cap  nde,  in  particular,  was  expressly 
conceived  to  achieve  long-term 
objectives  that  stressed  the  beneficial 
role  of  new  entrants.  By  contrast, 
antitrust  laws  were  written  primarily  to 
address  concerns  involving  mergers  that 
threaten  to  ciutail  actual  competition. 

e.  Benefits  Not  Afforded  by  Regulation 
of  Market  Behavior.  30.  Finally,  we  note 
that  several  commenters  identified 
alternative  regulatory  tools  that  the 
Commission  has  at  its  disposal,  in 
addition  to  its  public  interest  authority 
under  47  U.S.C.  310(d).  These  include: 
(a)  The  Commission's  build-out 
requirements;  (b)  resale  obligations;  (c) 
47  U.S.C.  201  and  202;  and  (d)  the 
Commission's  complaint  and 
enforcement  procedines  under  47  U.S.C. 
208.  We  agree  with  these  commenters  to 
the  extent  that  we  recognize  the 
importance  of  retaining  our  flexibility  to 
employ  a  variety  of  regulatory  tools 
where  particular  circumstances  may 
make  alternative  approaches  useful.  We 
are  not  persuaded,  however,  that  the 
alternatives  suggested  by  commenters, 
individually  or  collectively,  constitute 
an  adequate  substitute  for  our  spectrum 
cap  and  cross-interest  rules  as  efficient 
means  for  promoting  and  protecting 
competition  in  the  CMRS  sector.  Indeed, 
the  greater  competition  that  the 
spectrum  cap  promotes  makes  reliance 
on  those  other,  arguably  more  intrusive, 
regulatory  tools,  which  focus 
principally  on  controlling  licensees' 
market  behavior,  less  necessary  and  less 
frequent.  As  a  general  matter,  we  believe 
the  better  approach  is  to  have  rules  that 
promote  competition  and  let 
competition  regulate  market  behavior, 
rather  than  rely  in  the  first  instance  on 
this  Commission  to  direcUy  regulate 
such  behavior  even  if  we  have  the  legal 
authority  to  do  so. 

5.  Public  Interest  Costs 

31.  Some  parties  argue  that  there  are 
potential  public  interest  costs  associated 
with  the  use  of  the  spectrum  cap  and 
cellular  cross-ownership  rules  and  that 
such  costs  warrant  the  elimination  of 
those  rules.  We  conclude,  however,  that 
we  can  address  adequately  the  concerns 
raised  by  these  parties  by  resetting  the 
parameters  of  the  cross-interest  and  the 
spectrum  cap  rules  in  certain  markets, 
through  future  spectrum  allocations, 
and  by  other  means. 


32.  New  and  Innovative  Services. 
Some  parties  claim  that  the  current  cap 
impairs  the  ability  of  wireless  carriers  to 
use  existing  spectrum  to  develop  3G  and 
other  advanced  services,  such  as  high- 
speed internet  access.  While  these 
possibilities  are  a  concern  to  us,  we  do 
not  believe  these  claims  provide  a  basis 
for  lifting  the  spectrum  cap  at  the 
present  time.  Initially,  we  note  that  the 
assertions  in  the  record  along  these  lines 
are  very  general  and  do  not  provide  any 
concrete  evidence  regarding  the  amount 
of  spectrum  that  will  be  needed  for  30 
technologies  or  exactiy  when  carriers 
will  need  access  to  that  spectrum.  Oin 
analysis  shows  that  there  are  very  few 
markets  in  which  carriers  have 
spectrum  holdings  that  are  approaching 
the  cap,  which  suggests  the  cap  is  in 
most  cases  not  a  binding  constraint,  at 
least  not  at  the  present  time.  Moreover, 
as  parties  explain,  there  are  numerous 
alternatives  to  CMRS  spectrum  that  can 
be  used  to  provide  certain  types  of  new 
services.  We  also  note  that  no  party  has 
submitted  an  application  for  waiver  to 
enable  it  to  use  additional  spectnmi  to 
implement  a  business  plan  for  the 
development  of  3G  services.  (To  the 
extent  that  a  licensee  can  demonstrate 
that  compliance  with  the  spectrum  cap 
limits  its  ability  to  implement  3G  or 
other  advanced  services  in  a  particidar 
geographic  area  in  an  timely  and 
efficient  manner,  we  would  consider 
grant  of  a  waiver  of  the  spectrum  cap  for 
that  carrier  in  that  geographic  area.) 

33.  In  addition,  in  our  view  any 
disincentives  toward  the  development 
of  new  services  that  arguably  may  be 
caused  by  the  current  spectrum  cap 
must  be  weighed  against  the 
disincentives  toward  the  development 
of  new  services  that  would  exist  in  a . 
regiUatory  world  without  the  current 
spectrum  cap.  Also,  we  believe  that  in 
many  ways  die  spectrum  cap  rule  has  in 
ia(A  encouraged  innovations. 

34.  Finally,  we  expect  to  make 
available  in  the  near  futwe  additional 
spectrum  for  the  provision  of  30  and 
other  advanced  wireless  services.  We 
will  be  initiating  proceedings  to  allocate 
spectrum  for  those  services.  We  believe 
it  is  more  appropriate  to  address 
spectrum  requirements  for  30  and  other 
advanced  services  in  the  context  of  a 
spectrum  allocation  proceeding  than  in 
this  proceeding.  In  the  allocation 
proceeding  we  will  consider  whether 
any  newly  allocated  spectrum  should  be 
included  in  the  cap.  If  we  decide  to 
include  the  newly  allocated  spectrum 
tmder  the  cap,  we  will  determine  in  that 
proceeding  how  the  cap  should  be 
adjusted  to  reflect  that  additional 
spectrum. 
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35.  Competition  with  Wireline 
Services.  We  find  that  the  record  does 
not  indicate  the  need  to  raise  the 
spectrum  cap  to  realize  the  potential  of 
wireless  service  as  a  source  of 
competition  to  wireline  service. 
Although  some  parties  argue  that  the 
spectrum  cap  deters  investment  in 
technologies  that  may  compete  with 
wireline  offerings,  we  find  that  at  least 
theorectically,  it  is  equally  plausible 
that  the  spectnmi  cap  encourages  that 
development  of  wireless  services  that 
can  compete  with  wireline  services.  By 
guarding  against  the  concentration  of 
ownership  in  a  market,  the  spectrum 
cap  rule  helps  to  ensure  that  a 
significant  number  of  wireless  licensees 
will  compete  in  that  market.  We  believe 
that  the  likelihood  of  at  least  one 
licensee  focusing  on  wireless  local  loop 
service  increases  with  the  number  of 
wireless  licensees. 

36.  Additional  Efficiencies.  We  find 
that  there  is  no  showing  in  the  record 
that  raising  the  cap  would  allow  the 
realization  of  significant  additional 
efficiencies.  First,  we  note  that  the      ^ 
record  indicates  that  few  carriers  have 
accumulated  as  much  as  45  MHz  of 
spectnmi  in  any  one  market  and  that,  in 
general,  carriers  with  45  MHz  are  not 
ciurently  using  their  entire  spectrum 
allocation.  Second,  we  find  that  raising 
the  spectrum  cap  would  not  necessarily 
result  in  significant  improvement  in 
allocation  of  resources  because 
digitalization  and  other  capacity- 
enhancing  innovations  have  permitted 
more  efficient  allocation  by  carriers  of 
existing  spectrum  imder  the  cap. 

B.  Modifications  to  the  Cellular  Cross- 
Interest  and  Spectrum  Cap  Rules 

1.  Modifications  to  Cellular  Cross- 
Interest  Rule 

We  conclude  that  the  cellular  cross- 
interest  rule  is  still  necessary  at  this 
time,  given  the  strong  market  position 
held  by  the  two  celliilar  carriers  in 
virtually  all  markets.  The  two  cellular 
carriers  still  have  the  vast  majority  of 
subscribers  in  all  markets  and  are  still 
the  only  providers  of  mobile  telephone 
service  in  many  markets.  We  recognize, 
however,  that  the  cellular  carriers' 
relative  market  position  has  diminished 
and  continues  to  do  so  as  PCS  and 
digital  SMR  service  providers  initiate 
service  in  more  areas  of  the  country  and 
attract  more  subscribers.  We  therefore 
will  reassess  the  need  for  a  separate 
cellular  cross-interest  rule  as  part  of  oiu- 
year  2000  bieimial  review,  by  which 
time  we  expect  that  the  market  positions 
of  the  two  cellular  carriers  and  PCS  and 
digital  SMR  service  providers  will  have 
narrowed  further. 


.    38.  We  also  find  that  it  is  necessary 
to  maintain  a  separate  cellular  cross- 
interest  rule,  and  not  rely  solely  upon 
the  spectrum  cap.  Reliance  on  the  cap 
without  the  cellular  cross-interest  rule 
would  allow  a  party  to  have  an 
attributable  interest  in  one  of  the 
cellular  licensees,  including  control, 
and  up  to  20  percent  equity  ownership 
interest  in  the  other  cellular  licensee  in 
the  same  market.  We  find  that  such  a 
high  ownership  interest  by  one  cellular 
licensee  in  the  other  cellular  licensee 
would  pose  a  substantial  threat  to 
competition.  It  is  also  not  appropriate 
for  us  to  rely  solely  on  the  spectnun  cap 
because  we  have  today  modified  the 
spectrum  cap  to  allow  a  licensee  to  have 
an  attributable  interest  in  up  to  55  MHz 
in  rural  areas,  defined  as  RSAs.  Without 
a  separate  cross-interest  rule,  this  new 
provision  of  the  spectrum  cap  would 
allow  a  licensee  to  control  both  cellular 
licenses  in  an  RSA. 

39.  Although  CMRS  markets  are  not 
yet  sufficiently  competitive  to  eliminate 
the  cross-interest  rule,  we  believe  that 
given  increased  competition  it  is 
appropriate  to  relax  the  attribution 
benchmarks  used  in  the  rule.  We  amend 
the  rule  to  allow  a  party  with  a 
controlling  or  otherwise  attributable 
interest  in  one  of  the  cellular  licensees 
to  have  a  non-controlling  or  otherwise 
non-attributable  direct  or  indirect 
ownership  of  up  to  five  percent  in  the 
other  cellular  licensee  in  the  CGSA.  We 
do  not  believe  that  such  a  cross- 
ownership  limit  would  generally  pose  a 
significant  threat  to  competition.  We 
continue  to  insist  that  a  party  with  a 
controlling  interest  in  one  cellular 
licensee  in  a  CGSA  may  not  have  a 
controlling  interest,  no  matter  how 
small,  in  the  other  licensee  in  that 
market.  Similarly,  we  amend  the  rule  to 
allow  a  party  to  have  a  non-controlling 
or  otherwise  non-attributable  direct  or 
indirect  ownership  interest  of  up  to  20 
percent  in  both  licensees  in  the  same 
CGSA.  We  beUeve  that  given  the  trend 
towards  more  competitive  markets,  we 
can  relax  this  attribution  level  and  use 
the  general  attribution  benchmark  set 
out  in  the  spectrum  cap.  We  also  amend 
the  attribution  rules  relating  to  the 
cellular  cross-interest  rule  to  bring  them 
in  line  with  the  spectrum  cap 
attribution  rules  in  certain  other 
respects. 

2.  Modifications  to  Spectnun  Cap  Rule 

a.  Overview.  40.  While  we  conclude 
that  the  spectnmi  cap  should  be 
retained,  upon  review  of  the  record  and 
re-evaluation  of  the  various  components 
of  47  CFR  20.6,  we  further  conclude  that 
some  modifications  of  the  spectrum  cap 
are  warranted.  As  an  initial  matter,  we 


find  that  the  cap  should  not  generally  be 
raised  above  45  MHz.  We  conclude, 
however,  that  an  exception  should  be 
made  in  nual  areas,  defined  as  RSAs, 
where  a  55  MHz  cap  will  provide 
additional  benefits  to  the  carriers  and 
consumers  without  substantial  risk  of 
anticompetitive  conduct.  We  also 
amend  the  attribution  provisions  of  the 
rule  to  establish  a  separate  benchmark 
of  40  percent  for  equity  interests  held  by 
passive  institutional  investors.  Finally, 
we  adopt  other  changes  to  the  rule  to 
clarify  which  SMR  spectrum  comes 
under  the  cap  and  to  clarify  the 
divestiture  provisions  of  the  rule. 

b.  Spectrum  Aggregation  Limit.  41. 
We  conclude  that  the  spectrum 
aggregation  limit  should  remain  at  45 
MHz  in  most  areas.  This  limitation 
strikes  an  appropriate  balance  between 
the  benefits  of  spectrum  aggregation. 
and  the  risk  of  undue  economic 
concentration  in  the  CMRS  markets.  In 
1996,  the  Commission  set  out  the 
economic  arguments  why  a  45-MHz 
aggregation  limit  strikes  an  appropriate 
balance  between  the  concern  about 
undue  market  concentration  and  the 
benefits  of  spectnun  aggregation.  No 
commenter  has  persuaded  us  that  this 
economic  analysis  is  not  still  valid.  We 
further  conclude  that  in  major  markets 
any  alleged  detriments  of  a  45  MHz 
spectrum  cap  cited  by  some  commenters 
do  not  outweigh  the  benefits  of  a  45 
MHz  cap.  We  are  not  persuaded  that  the 
cap  has  constrained  the  ability  of 
carriers  to  provide  services. 

42.  Regarding  the  deployment  of  new, 
third-generation  (3G)  technologies,  we 
will  be  initiating  a  proceeding  in  the 
near  futiu^  to  consider  the  allocation  of 
spectrum  for  such  services.  However, 
some  carriers  assert  that  they  have  an 
immediate  need  to  access  additional 
existing  CMRS  spectrum  to  ofier  new 
services.  Therefore,  to  the  extent  that  a 
carrier  can  credibly  demonstrate  that  in 
a  particular  geographic  area  the 
spectrum  cap  is  ciurently  having  a 
significant  adverse  a^ect  on  its  ability  to 
provide  3G  or  other  advanced  services, 
we  will  consider  granting  a  waiver  of 
the  cap  for  that  geographic  area.  We 
luge  carriers  requesting  waivers  to  / 
clearly  identify  what  additional  services 
they  would  provide  if  the  spectrum  cap 
were  waived,  and  why  such  services  can 
not  be  provided  without  exceeding  the 
cap.  In  evaluating  a  waiver  request  the 
Commission  will  also  take  into  account 
any  potential  adverse  affects  of  granting 
the  waiver,  such  as  diminution  of 
competition,  as  well  as  the  potential 
benefits  from  the  provision  of  advanced 
mobile  services. 
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43.  We  are  also  conceraed  that  raising 
the  cap  to  a  higher  level  could  lead  to 
unacceptable  concentration  of  these 
markets.  Adoption  of  a  90  MHz  cap 
could  lead  to  a  market  with  only  two 
competitors,  both  with  90  MHz.  That 
would,  in  essence,  re-institute  the 
cellular  duopoly  that  the  Commission 
sought  to  eliminate  by  establishing  PCS. 
The  introduction  of  new  providers  and 
the  end  of  the  cellular  duopoly  has  led 
to  substantial  consumer  benefits 
through  reductions  in  the  price  of 
service  and  in  new  and  enhanced 
services.  We  also  reject  suggestions  to 
raise  the  cap  to  70  MHz,  which  woidd 
allow  the  re-concentration  of  the  market 
to  three  carriers.  While  a  third 
competitor  in  a  market  provides  benefits 
relative  to  a  duopoly,  such  a  market 
would  still  be  highly  concentrated,  and 
woiUd  be  less  competitive  than  many 
markets  are  today,  Even  a  50  MHz  cap 
or  55  MHz  cap,  while  maintaining  at 
least  four  competitors,  could  lead  to 
excessive  concentration  in  most 
markets. 

44.  We  find,  however,  that  the 
economics  of  serving  rural  areas  are 
different,  and  adopt  a  55  MHz 
aggregation  limit  for  those  areas.  For 
purposes  of  the  spectrum  cap  rule,  we 
define  rural  areas  as  Rural  Service  Areas 
(RSAs).  See  47  CFR  22.909(b).  A  55 
MHz  aggregation  limit  in  riu-al  areas  will 
permit  carriers  serving  these  areas  to 
achieve  economies  of  scope  and  will 
allow  greater  partnering  between  PCS 
and  cellular  in  those  areas,  thereby 
helping  to  make  competition  in  rural 
areas  more  vigorous.  Such  partnering 
may  enable  carriers  to  reduce  roaming 
charges  that  rural  subscribers  now  inciu' 
when  traveling  to  urban  areas,  and 
when  urban  residents  travel  to  rviral 
areas.  Partnering  may  also  allow  further 
deployment  of  PCS  and  other  broadband 
services  to  rural  areas.  In  addition,  the 
economics  of  serving  high-cost  and  low- 
density  areas  makes  it  is  unreasonable 
to  expect  a  large  number  of  independent 
carriers  to  be  viable.  As  a  result,  the 
opportunity  cost  of  rural  spectrum 
rights  is  likely  near  zero,  and  the  risks 
of  anticompetitive  conduct  by 
foreclosing  entry  through  the 
monopolization  of  spectrum  are  low. 

45.  We  decline  to  adopt  a  market-by- 
market  approach.  Although  a  market-by- 
market  approach  may  have  initial 
appeal  there  are  potential  difficulties  in 
implementation,  including  determining 
the  appropriate  geographic  area  to  use 
since  each  service  uses  different  market 
areas. 

c.  Attribution.  46.  In  reviewing  the 
attribution  benchmarks  used  with  the 
spectrum  cap,  we  make  several  changes 
to  clarify  the  rules  and  to  increase  the 


availability  of  capital  to  CMRS  carriers. 
We  note  that  the  change  in  the 
aggregation  limit  to  55  MHz  for  rural 
areas  adopted  today  will  increase  the 
availability  of  capital  to  CMRS  carriers 
serving  rural  areas  independent  of  the 
changes  we  make  to  the  attribution 
ndes. 

47.  Control  and  Influence.  We  decline 
to  adopt  a  control  standard  because 
such  a  test  does  not  take  into  account 
the  variety  of  ways  that  an  investor  can 
exert  influence  or  control  over  a 
licensee.  An  individual  or  firm  does  not 
need  actual  operational  control  over  (or 
to  be  in  the  management)  of  a  licensee 
in  order  to  exert  influence  over  that 
licensee.  Further,  our  concerns  about 
anticompetitive  behavior  are  not  limited 
to  what  influence  the  party  may  exert  on 
the  licensee,  but  also  how  another 
licensee  may  act  in  the  market  if  it  has 

a  significant  interest  in  one  of  the  other 
providers  in  that  market.  A  carrier  may 
price  its  services  differently  if  it  has  a 
substantial,  yet  non-controlling  interest 
in  another  carrier  in  the  same  market. 
Under  such  circmnstances,  it  may 
believe  that  it  can  recover  some  of  the 
revenues  it  would  otherwise  lose  by  its 
actions  through  its  partial  ownership  in 
the  other  carrier.  That  type  of  activity 
becomes  even  more  fruitful  to  a  carrier 
as  its  stake  in  the  other  carrier  increases. 
Such  actions  woidd  also  restrict  the 
competition  between  the  two  carriers 
and  the  resultant  benefits  to  consumers 
from  robust  competition. 

48.  Another  difficulty  with  use  of  a 
control  test  is  the  burden  it  would  place 
on  the  Commission  and  industry.  A 
control  test  would  be  highly  inefficient 
and  would  not  provide  regulatory 
certainty.  Under  a  control  test,  the 
Commission  would  have  to  engage  in 
frequent  case-by-case  determinations  of 
control  that  would  be  time-consuming, 
fact-specific,  and  subjective.  We  find 
that  a  bright-line  attribution  test  avoids 
these  administrative  biirdens. 

49.  Similarly,  we  decline  to  adopt  an 
exception  for  insulated  partners. 
Although  the  fact  that  a  partner  is 
insulated  may  have  an  effect  on  the 
ability  of  that  partner  to  directly 
influence  the  licensee,  it  does  not 
address  our  concerns  regarding 
unilateral  action  by  the  limited  partner. 

50.  We  also  will  not  adopt  a  single 
majority  shareholder  exception,  but  will 
maintain  our  test  for  waiving  the 
attribution  rules  in  situations  where 
there  is  a  single  majority  shareholder. 
The  fact  that  there  may  be  a  single 
majority  shareholder  does  not  change 
the  ability  or  motive  for  a  party  with  a 
significant  non-controlling  interest  to 
engage  in  anticompetitive  behavior.  We 
do  recognize,  however,  that  there  may 


be  instances  in  which  a  non-controlling 
interest  in  a  licensee  may  not  provide 
any  incentive  or  ability  for 
anticompetitive  conduct.  In  1996,  the 
Commission  adopted  a  four-pronged  test 
to  determine  when  the  existence  of  a 
single  majority  shareholder  mitigates 
the  competitive  impact  of  common 
ownership  and  the  ability  of  the  non- 
controlling  interest  holder  to  influence 
the  licensee.  47  CFR  20.6  note  3.  Under 
that  test,  if  the  non-controlling  interest 
holder  can  show  that  there  is  an 
unaffiliated  single  majority  shareholder, 
that  the  non-controlling  interest  holder 
has  no  ability  to  influence  the  licensee, 
and  that  it  is  not  likely  to  act  in  an 
anticompetitive  manner,  the 
Commission  may  waive  the  attribution 
rules. 

51.  We  also  decline  to  adopt 
suggestions  that  we  change  the 
spectrum  cap  attribution  ndes  to  more 
closely  conform  to  the  broadcast 
attribution  rules.  Although  the  spectrum 
cap  attribution  rules  find  their  roots  in 
the  broadcast  attribution  rules,  they 
differ,  in  some  respects,  due  to  the 
different  policy  concerns  that  led  to 
their  adoption.  The  primary  basis  for  the 
spectnun  cap  attribution  rules  is  the 
Commission's  concern  with  potential 
anticompetitive  conduct  by  CMRS 
carriers.  In  broadcasting  and  cable,  the 
Commission  also  has  concerns  regarding 
programming  diversity.  As  a  result, 
certain  cross-ownership  interests  that 
may  be  acceptable  in  broadcasting  are 
inappropriate  for  CMRS  markets.  For 
example,  in  the  broadcast  context,  the 
Commission  may  be  less  concerned 
with  significant  non-controlling 
ownership  when  there  is  a  single 
majority  shareholder  in  charge  of 
programming  decisions.  In  a  CMRS 
setting,  the  same  situation  with  a  non- 
controlling  but  significant  owner  may 
still  be  able  to  leverage  its  ownership  to 
act  anticompetitively  in  the  market. 

52.  Additionally,  we  decline  to  accept 
suggestions  that  we  modify  the 
attribution  rules  with  respect  to 
directors.  Directors,  in  general,  may 
possess  the  ability  and  incentive  to  use 
their  positions  of  authority  and 
influence  to  coordinate  behavior  of  the 
licensees  on  whose  boards  they  sit,  and 
can  be  a  condmt  to  pass  non-public 
information  between  the  licensees  on 
whose  boards  they  sit.  The  record  in 
this  proceeding  specifically  addressing 
director  attribution  is  thin  and  certainly 
is  not  sufficient  to  justify  any  generally- 
appUcable  relaxation  of  our  attribution 
rules  in  that  regard.  We  would  consider 
granting  a  waiver,  however,  in  a 
particular  case  if  the  specific 
circumstances  of  a  directorship  allay  the 
concerns  that  we  have  identified. 
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53.  Finally,  we  address  ownership 
interests  linked  through  partnerships. 
Any  partnership  can  provide  the  means 
for  one  licensee  to  influence  the  actions 
of  its  partner  in  another  market  where 
both  have  interests.  In  particular,  either 
partner  could  seize  on  the  goals  of  their 
partner  in  one  market  to  influence  the 
actions  of  its  partner  in  the  other  market 
to  anticompetitive  effect.  Of  course,  not 
all  partnerships  will  provide  an 
opportunity  for  exercising  such 
influence.  Consequently,  we  believe  that 
it  is  most  appropriate  to  evaluate  these 
ownership  relationships  on  a  case-by- 
case  basis. 

54.  Waiver  Test.  The  spectrum  cap 
rule  also  includes  a  four-pronged  test  for 
waiving  attribution  for  investors  with 
non-controlling,  minority  interests 
where  the  licensee  is  controlled  by  a 
single  majority  shareholder  or 
controlling  general  partner.  See  47  CFR 
20.6  note  3.  In  considering  whether  a 
petitioner  has  met  the  second  prong  of 
the  test,  we  will  examine  actual 
competitive  conditions  in  the  relevant 
markets  at  issue  to  determine  whether 
an  interest  holder  is  likely  to  affect  the 
market  in  an  anticompetitive  maimer. 
Regarding  the  third  prong  of  the  test,  in 
a  situation  involving  a  limited  partner, 
we  will  look  to  the  criteria  set  forth  in 
the  Attribution  Reconsideration  Order. 
50  FR  27438  (July  3, 1985),  to  determine 
whether  the  interest  holder  is  involved 
in  the  licensee's  operation  and  has  the 
ability  to  influence  the  licensee  on  a 
regular  basis. 

55.  Passive  Institutional  Investors.  We 
find  that  allowing  passive  institutional 
investors  to  have  a  larger  ownership 
interest  in  licensees  should  facilitate 
access  to  capital  for  licensees,  and 
therefore  we  adopt  a  separate  attribution 
benchmark  for  passive  institutional 
investors.  In  connection  with  the 
broadcast  and  cable  attribution  rules, 
the  Commission  has  found  that  passive 
institutional  investors,  such  as  banks  or 
insurance  companies,  can  have  a  greater 
interest  in  a  licensee  without  incurring 
substantial  risk  that  investors  who 
should  be  counted  for  purpose  of 
applying  the  ownership  rules  will  avoid 
attribution.  We  establish  the  benchmark 
for  passive  institutional  investors  at  40 
percent  of  the  outstanding  voting  stock 
of  a  corporation. 

56.  Trusts.  In  reviewing  the 
attribution  rules  used  with  the  spectnun 
cap,  we  find  it  appropriate  to  adjust  our 
rule  regarding  the  use  of  trusts.  In  re- 
evaluating oiu-  attribution  rules,  we  find 
that  the  beneficiary  maintains  an 
economic  interest  in  the  licensee,  as 
well  as  potentially  other  interests  in  the 
same  market.  These  overlapping 
interests  could  provide  it  with 


incentives  to  undertake  actions  that  may 
impinge  on  competition  in  the  relevant 
market,  since  its  actions  can  affect  the 
benefits  it  receives  from  the  trust. 
Consequently,  we  will  amend  our 
attribution  rules  so  that  stock  interests 
held  in  trust  will  be  attributable  to  both 
the  trustee  and  the  beneficiary.  We  will 
grandfather  any  trust  agreements  that 
meet  the  requirements  of  the  old  rule 
that  were  in  effect  on  September  14, 
1999.  For  any  trust  agreements  entered 
into  beginning  September  15, 1999, 
stock  interests  held  in  trust  will  be 
attributed  to  the  trustee,  grantor,  and  the 
beneficiary  of  the  trust.  Those  interests 
will  still  be  subject  to  the  general 
attribution  benchmark,  so  that  if  the 
stock  interests  in  the  trust  are  less  than 
20  percent  of  the  stock  of  the  company, 
they  will  not  be  attributable.  We  will 
still  allow  the  use  of  trusts  for  the 
purpose  of  divesting'an  otherwise 
impermissible  interest. 

d.  Significant  Overlap.  57.  We  will 
not  alter  the  10  percent  overlap 
threshold  for  the  CMRS  spectrum  cap. 
The  record  does  not  show  that  a  greater 
attribution  threshold  would  not  raise 
competitive  concerns  given  oiu" 
retention  of  an  aggregation  limit.  We 
recognize,  however,  that  there  may  be 
circimistances  in  which  an  overlap  of  10 
percent  or  greater  would  not  raise 
competitive  concerns,  and  may  even 
facilitate  the  provision  of  new, 
enhanced  or  expanded  services  to 
consumers.  To  the  extent  that  a  party 
can  show  that  in  a  particular  context  an 
overlap  of  10  percent  or  greater  would 
not  adversely  affect  competition  in  the 
market  at  issue,  we  will  consider  a 
request  for  a  limited  waiver  of  the 
overlap  threshold. 

e.  SMR  Spectrum  Aggregation  Limits. 
58.  We  find  that  the  wording  of  47  CFR 
20.6(b)  does  not  acciuately  reflect  the 
Commission's  intent  in  the  CMRS  Third 
Report  and  Order,  and  we  will  revise 
the  language  to  clarify  that  the  cap 
includes  800-  and  900-MHz  SMR 
spectnun  combined.  We  are  also 
revising  47  CFR  20.6(b)  of  our  ndes  to 
provide  that  any  discrete  800-  or  900- 
MHz  channel  shall  be  coimted  only 
once  per  licensee  within  the  relevant 
geographic  area,  even  if  the  licensee  in 
question  uses  the  same  channel  at  more 
than  one  location. 

f.  Divestiture.  59.  We  are  adopting 
several  changes  to  the  rule  to  clarify  the 
divestitiu^  provision.  First,  we  clarify 
that  a  licensee  must  divest  sufficient 
attributable  interests  to  maintain 
compliance  with  the  spectrum  cap  prior 
to  consummation  of  the  transaction  or 
final  grant  of  the  assignment  that  wotdd 
give  tiiem  an  attributable  interest  in 
excess  of  the  cap,  imless  they  qualify  for 


the  additional  ninety-day  divestiture 
period.  Second,  we  also  clarify  that  a 
licensee  need  meet  only  one  of  the  three 
conditions  set  out  in  the  rule  to  qualify 
for  the  additional  ninety-day  divestiture 
period.  Third,  in  conjunction  with  our 
changes  to  the  attribution  rules 
regarding  the  use  of  trusts,  we  clarify 
that  a  licensee  may  use  a  trust  for 
divestitiu-e  purposes  if  the  trust  is  of 
limited  duration  (six  months  or  less) 
and  the  terms  of  the  trust  are  approved 
by  the  Commission  prior  to  the  transfer 
of  the  assets  to  the  trust.  The  applicant 
must  not  have  any  interest  in  or  control 
of  the  trustee.  The  trust  agreement  must 
clearly  state  that  there  will  be  no 
communications  with  the  trustee 
regarding  the  management  or  operation 
of  the  subject  facilities,  and  must  give 
the  trustee  authority  to  dispose  of  the 
license  as  the  trustee  sees  fit.  Consistent 
with  47  Cn?  0.5(c),  we  delegate 
authority  to  the  Wireless 
Telecommunications  Bureau  to  review 
proposed  trusts  to  ensure  that  they 
comply  with  our  rules. 

C.  CTIA  Forbearance 

60.  On  September  30,  1998.  the 
Cellular  Telecommunications  Industry 
Association  filed  a  Petition  for 
Forbearance.  CTIA  requests  that  the 
Commission  use  its  authority  under  47 
U.S.C.  160  to  forbear  from  applying  47 
CFR  20.6.  CTIA  urges  the  Conunission 
to  rely  upon  a  case-by-case 
determination  of  permissible  levels  of 
horizontal  owmership  as  part  of  the  47 
U.S.C.  310(d)  hcense  transfer  review. 

61.  Upon  review  of  the  record  in  this 
proceeding,  we  find  that  enforcement  of 
the  spectrum  cap  continues  to  be  in  the 
public  interest.  Thus,  we  will  not 
forbear  from  enforcement  of  the 
spectnun  cap  rule  at  this  time.  While 
CMRS  markets  are  becoming  more 
competitive,  we  do  not  find,  for  the 
reasons  discussed  above,  that  we  can 
rely  on  market  forces  alone  to  constrain 
anticompetitive  practices  by  CMRS 
carriers.  The  spectrum  cap  still  plays  an 
important  role  in  protecting  and 
promoting  competition  within  CMRS 
markets,  and  ensiuing  that  rates  and 
practices  of  CMRS  carriers  are 
reasonable.  We  also  do  not  find  that 
reliance  on  case-by-case  review  under 
antitrust  law  and  our  authority  under  47 
U.S.C.  310(d)  are  an  adequate  substitute 
for  the  spectrum  cap.  Particularly  under 
circumstances  where  a  party  is 
transferring  unbuilt  spectrum  or  a 
system  that  is  not  operational  or  lacks 
customers,  antitrust  review  can  be 
especially  burdensome.  Similarly, 
reliance  on  review  under  47  U.S.C. 
310(d)  would  not  bring  to  the 
Commission's  attention  many  cross- 
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ownership  situations  comprising  less 
than  control  yet  raising  competitive 
concerns.  Consequently,  we  find  that 
the  spectrum  cap  rule  is  necessary  to 
ensure  that  the  charges,  practices, 
classificatibns,  or  regulations  by,  for,  or 
in  connection  with  that 
telecommunications  carrier  or 
telecommunications  service  are  just  and 
reasonable  and  are  not  unjustly  or 
unreasonably  discriminatory. 

62.  We  find  the  spectnun  cap  is 
necessary  for  the  protection  of 
consiuners.  As  we  discuss  above  in 
addressing  the  first  prong  of  47  U.S.C. 
160,  we  find  the  spectrum  cap  is 
necessary  to  ensiu«  that  carriers  do  not 
act  in  a  manner  that  could  lead  to  the 
imposition  of  unreasonable  rates  or 
practices.  Although  CMRS  markets  are 
growing  increasingly  more  competitive 
as  more  carriers  enter  the  market,  we  do 
not  find  we  can  rely  solely  on  market 
forces  to  protect  consumers.  Thus,  we 
find  the  spectrum  cap  serves  a  necessary 
purpose  in  protecting  consumers  by 
promoting  and  protecting  competition. 

63.  We  find  tne  spectnun  cap  serves 
the  public  interest.  As  the  D.C.  Circuit 
Cotui  recently  recognized,  "[a]  spectrum 
cap,  unlike  many  other  regulations, 
might  actually  require  a  bright-line  rule 
to  be  effective."  BellSouth  v.  FCC.  162 
F.3d  at  1225.  A  bright-line  test  provides 
both  the  Commission  and  industry  with 
regulatory  certainty  in  dealing  with 
possible  cross-ownership  situations.  As 
such,  it  reduces  burdens  placed  on  both 
the  Commission  and  industry.  It  gives 
industry  advance  notice  of  which  types 
of  cross-ownership  situations  the 
Commission  finds  would  be 
anticompetitive.  Use  of  a  case-by-case 
review  would  eventually  lead  to  an 
imderstanding  of  which  types  of  cross- 
ownership  interests  the  Commission 
believes  are  anticompetitive,  but  would 
require  the  Commission  and  industry  to 
expend  significant  resotut:es  in 
reviewing  individual  cross-ownership 
proposals  before  sufficient  precedent 
would  be  set  to  establish  the  line.  Under 
the  spectrum  cap  rule,  a  party  that 
believes  its  proposed  cross-ownership 
interest  would  not  be  anticompetitive 
and  would  serve  the  public  interest  is 
still  able  to  make  its  case  to  the 
Commission  through  a  request  for 
waiver  of  the  cap.  On  balance,  we  find 
that  our  use  of  bright-line  tools  better 
serve  the  public  interest  than  a  case-by- 
case  approach. 

m.  other  Issues 

A.  Third  FNPRM  in  ON  Docket  93-252 

64.  Background.  In  1995,  the 
Commission  sought  comment  on 
whether  the  spectnun  cap  should  be 


extended  to  all  cellular,  SMR,  and 
broadband  PCS  providers  regardless  of 
whether  they  are  classified  as  Private 
Mobile  Radio  Services  (PMRS)  or  CMRS 
providers.  Implementation  of  Sections 
3(n)  and  332  of  the  Communications 
Act — Regulatory  Treatment  of  Mobile 
Services,  ON  Docket  No.  93-252,  Third 
Further  Notice  of  Proposed  Rulemaking, 
60  FR  26861  (May  19,  1995).  We  find 
that  such  a  rule  change  is  unnecessary 
at  this  time.  Under  the  definitions  of 
CMRS  and  PMRS  contained  in  the 
statute  and  out  regulations,  mobile 
service  that  is  the  functional  equivalent 
of  CMRS  will  be  treated  as  CMRS.  To 
the  extent  that  a  licensee  provides 
service  that  is  the  functional  equivalent 
of  CMRS  in  the  frequency  bands 
included  within  the  spectrum  cap  it  will 
be  treated  as  CMRS  and  thus  subject  to 
the  cap.  Therefore,  we  will  not  include 
PMRS  under  the  spectrum  cap. 

B.  Separate  Cap  for  SMR 

65.  We  decline  to  adopt  a  separate 
spectrum  cap  for  SMR  services  using 
800  MHz  frequencies  as  suggested  by 
Southern  Communications  Services.  We 
find  that  the  appropriate  service(s)  for  a 
spectrum  cap  are  all  broadband  CMRS, 
as  CMRS  carriers  generally  compete  or 
have  the  potential  to  compete  against 
each  other.  We  can  decide  on  a  case-by- 
case  basis  under  authority  pursuant  to 
47  U.S.C.  310(d)  whether  a  different 
market  definition  is  appropriate  in  the 
context  of  a  specific  ownership 
situation. 

C.  Pending  Petitions  for  Reconsideration 

66.  In  the  NPRM  we  stated  oiu  intent 
to  consolidate  in  this  proceeding  certain 
spectrum-cap-related  issues  pending  in 
other  proceedings,  and  accordingly 
incorporated  the  records  of  those 
proceedings  into  this  one.  We  therefore 
also  consider  here  certain  petitions  for 
reconsideration  which  raise  issues 
regarding  the  spectrum  cap:  (1)  A 
petition  for  reconsideration  of  the  CMRS 
Third  Report  and  Order  filed  by  SMR 
Won;  (2)  a  petition  for  reconsideration 
of  the  CMRS  Fourth  Report  and  Order 
filed  by  McCaw  Cellular;  and,  (3) 
petitions  for  reconsideration  of  the 
CMRS  Spectrum  Cap  Report  and  Order 
filed  by  Omnipoint  and  Radiofone.  In 
this  Report  and  Order  v/e  have 
conducted  a  comprehensive  review  of 
the  spectrum  cap.  For  the  reasons 
discussed  herein,  we  find  that  the  use 
of  a  spectrum  aggregation  limit  for 
broadband  CMRS  services  serves  the 
public  interest  and  advances  the  goals  of 
the  Commission  including  the 
promotion  of  competition,  the 
protection  of  existing  competition,  and 
provision  of  new  and  enhanced  services 


to  consumers  throughout  the  country. 
Given  our  thorough  re-examination  of 
the  cap  and  our  findings  regarding  its 
public  interest  benefit,  we  find  the 
petitions  for  reconsideration  to  be  moot 
and  consequently  dismiss  them. 

rv.  Procedural  Issues 

A.  Regulatory  Flexibility  Analysis 

67.  As  required  by  the  Regulatory 
Flexibility  Act.  5  U.S.C.  603  (RFA),  an 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  was  incorporated  in  the  Notice  of 
Proposed  Rulemaking  [NPRM)  in  WT 
Dodiet  No.  9ft-205.  The  Commission 
sought  vmtten  comments  on  the 
proposals  in  the  NPRM.  including  the 
IRFA.  The  Commission's  Final 
Regulatory  Flexibility  Analysis  for  the 
Report  and  Order  conforms  to  the  RFA, 
as  amended  by  the  Contract  With 
America  Advancement  Act  of  1996. 

1.  Need  for  and  Purpose  of  the  Action 

68.  The  Report  and  Order  in  this 
docket  concludes  CMRS  spectrum  cap 
and  cellular  cross-interest  rules 
continue  to  be  appropriate  and  effective 
tools  to  promote  and  protect 
competition  in  CMRS  markets.  The 
recent  and  rapid  growth  of  competition 
in  these  markets— resulting  from 
Commission  decisions  to  allocate 
spectrum  for  PCS  and  assign  licenses 
subject  to  the  spectrum  cap  (thereby 
assiuing  multiple  providers  in  most 
markets) — ^has  been  a  great  success.  The 
Conunission  finds  that  undue 
consolidation  of  CMRS  ownership 
would  jeopardize  the  continued 
realization  of  these  benefits.  The 
Conunission  concludes  that  the  public 
interest  is  better  served  by  the 
continued  use  of  a  bright-line  test  of 
spectnun  ownership  rather  than  by 
excluisive  reliance  on  case-by-case 
review  of  proposed  ownership 
arrangements.  The  Commission  finds 
that  it  is  not  sufficient  to  rely  solely  on 
case-by-case  review  of  CMRS 
transactions,  whether  through  the 
Commission's  transfer  of  control  process 
under  47  U.S.C.  310(d)  or  antitrust 
review,  to  protect  and  promote 
competition  in  CMRS  markets. 
Therefore,  the  Commission  concludes 
that  the  spectnun  cap  and  cellular  cross- 
interest  rules  continue  to  play  an 
important  role  in  guiding  the 
development  of  competition  and. 
services  in  CMRS  markets. 

69.  Although  the  Commission 
concludes  in  the  Report  and  Order  that 
the  spectrum  cap  and  cellular  cross- 
interest  rules  should  be  retained,  it  finds 
that  the  rules  can  be  modified  to  allow 
certain  additional  cross-ownership 
interests  without  significantly 
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increasing  the  risk  of  undue  market 
concentration  or  anticompetitive 
behavior  by  licensees.  Consequently,  in 
the  Report  and  Order  the  Commission 
makes  the  following  modifications  to 
the  spectnmi  cap  and  cellular  cross- 
interest  rules:  (1)  Adopts  a  55  MHz 
spectrum  aggregation  limit  for  licensees 
serving  rural  areas,  defined  as  Rural 
Service  Areas  (RSAs);  (2)  allows  up  to 
40  percent  investment  for  passive 
institutional  investors  (as  opposed  to  20 
percent  for  other  investors);  and  (3) 
amends  the  cellular  cross-interest  rule 
to  allow  a  cellidar  investor  to  have  a 
limited  non-controlling  interest  in  the 
other  cellular  license  in  the  same 
market.  Finally,  the  Commission  states 
that  it  will  reevaluate  the  continuing 
need  for  these  rules  as  part  of  our  year 
2000  biennial  review. 

70.  Finally,  for  the  reasons  outlined 
above,  the  Commission  finds  that 
enforcement  of  the  spectrum  cap 
continues  to  be  in  the  public  interest, 
and  therefore  denies  a  request  to  forbear 
fi'om  enforcing  the  spectrum  cap  filed 
by  the  Cellular  Telecommunications 
Industry  Association  pursuant  to  47 
U.S.C.  160. 

2.  Issues  Raised  in  Response  to  the  IRFA 

71.  The  Conunission  sought  comment 
generally  on  the  IRFA.  No  comments 
were  submitted  specifically  in  response 
to  the  IRFA. 

3.  Description  and  Estimates  of  the 
Number  of  Small  Entities  to  Which  the 
Rules  Adopted  in  This  Report  and  Order 
Will  Apply 

72.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  niunber  of 
small  entities  that  will  be  afi^ected  by 
our  rules.  5  U.S.C.  603(b)(3),  604(a)(3). 
The  RFA  generally  defines  the  term 
"small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  orgeuiization,"  and  "small 
governmental  jurisdiction."  5  US.C. 
601(6).  A  small  organization  is  generally 
"any  not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field."  5  U.S.C. 
601(6).  Nationwide,  there  are  275,801 
small  organizations.  "Small 
governmental  jurisdiction"  generally 
means  "governments  of  cities,  counties, 
towns,  townships,  villages,  school 
districts,  or  special  districts,  with  a 
population  of  less  than  50,000."  5 
U.S.C.  601(5).  As  of  1992,  there  were 
85,006  such  jurisdictions  in  the  United 
States. 

73.  In  addition,  the  term  "small 
business"  has  the  same  meaning  as  the 
term  "small  business  concern"  under 
Section  3  of  the  Small  Business  Act.  5 


U.S.C.  601(3).  Under  the  Small  Business 
Act,  a  "small  business  concern"  is  one 
which:  (1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  meets  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA). 
15  U.S.C.  632. 

74.  The  rule  changes  adopted  in  this 
Report  and  Order  will  affect  all  small 
businesses  that  currently  are  or  may 
become  licensees  of  the  broadband  PCS, 
cellular  and/or  specialized  mobile  radio 
(SMR)  services.  The  Commission 
estimates  the  following  number  of  small 
entities  may  be  affected  by  the  proposed 
rule  changes: 

75.  Cellular  Licensees.  Neither  the 
Commission  nor  the  SBA  has  developed 
a  definition  of  small  entities  applicable 
to  cellular  licensees.  Therefore,  the 
applicable  definition  of  small  entity  is 
the  definition  under  the  SBA  rules 
applicable  to  radiotelephone  (wireless) 
companies.  This  provides  that  a  small 
entity  is  a  radiotelephone  company 
employing  no  more  than  1,500  persons. 
13  CFR  121.201.  According  to  the 
Biu^au  of  the  Census,  only  twelve 
radiotelephone  firms  from  a  total  of 
1,178  such  firms  which  operated  during 
1992  had  1,000  or  more  employees. 
Therefore,  even  if  all  twelve  of  these 
firms  were  cellular  telephone 
companies,  nearly  all  cellular  carriers 
were  small  businesses  under  the  SBA's 
definition.  In  addition,  we  note  that 
there  are  1,758  cellular  licenses; 
however,  a  cellular  licensee  may  own 
several  licenses.  In  addition,  according 
to  the  most  recent  Trends  in  Telephone  . 
Service  data,  732  carriers  reported  that 
they  were  engaged  in  the  provision  of 
either  ceUidar  service  or  Personal 
Communications  Service  (PCS)  services, 
which  are  placed  together  in  the  data. 
Trends  in  Telephone  Service,  Table  19.3 
(Feb.  19, 1999).  We  do  not  have  data 
specifying  the  number  of  these  carriers 
that  are  not  independently  owned  and 
operated  or  have  more  than  1,500 
employees,  and  thus  are  unable  at  this 
time  to  estimate  with  greater  precision 
the  number  of  cellular  service  carriers 
that  would  qualify  as  small  business 
concerns  under  the  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  tban  732  small  cellular  service 
carriers  that  may  be  affected  by  the 
policies  adopted  in  this  Report  and 
Order. 

76.  Broadband  PCS.  The  broadband 
PCS  spectrum  is  divided  into  six 
frequency  blocks  designated  A  through 
F,  and  the  Commission  has  held 
auctions  for  each  block.  The 
Commission  defined  "small  entity"  for 
Blocks  C  and  F  as  an  entity  that  has 
average  gross  revenues  of  less  than  $40 


million  in  the  three  previous  calendar 
years.  For  Block  F,  an  additional 
classification  for  "very  small  business" 
was  added  and  is  defined  as  an  entity 
that,  together  with  their  affiliates,  has 
average  gross  revenues  of  not  more  than 
$15  million  for  the  preceding  three 
calendar  years.  These  regulations 
defining  "small  entity"  in  the  context  of 
broadband  PCS  auctions  have  been 
approved  by  the  SBA.  No  small 
businesses  within  the  SBA-approved 
definition  bid  successfully  for  licenses 
in  Blocks  A  and  B.  There  were  90 
wiiming  bidders  that  qualified  as  small 
entities  in  the  Block  C  auctions.  A  total 
of  93  small  and  very  small  business 
bidders  won  approximately  40%  of  the 
1,479  licenses  for  Blocks  D,  E,  and  F. 
-Based  on  this  information,  we  conclude 
that  the  number  of  small  broadband  PCS 
licensees  will  include  the  90  winning  C 
Block  bidders  and  the  93  qualifying 
bidders  in  the  D,  E,  and  F  blocks,  for  a 
total  of  183  small  entity  PCS  providers 
as  defined  by  the  SBA  and  the 
Commission's  auction  rules. 

77.  SMR  Licensees.  PiU'suant  to  47 
CFR  90.814(b)(1),  the  Commission  has 
defined  "small  entity"  in  auctions  for 
geographic  area  800  MHz  and  900  MHz 
SMR  licenses  as  a  firm  that  had  average 
annual  gross  revenues  of  less  than  $15 
million  in  the  three  previous  calendar 
years.  This  definition  of  a  "small  entity" 
in  the  context  of  900  MHz  SMR  has 
been  approved  by  the  SBA.  Approval 
concerning  800  MHz  SMR  is  being 
sought.  The  rules  adopted  in  this 
Reconsideration  may  apply  to  SMR 
providers  in  the  800  MHz  and  900  MHz 
bands  that  either  hold  geographic  area 
licenses  or  have  obtained  extended 
implementation  authorizations.  We  do 
not  know  how  many  firms  provide  800 
MHz  or  900  MHz  geographic  area  SMR 
service  pursuant  to  extended 
implementation  authorizations,  nor  how 
many  of  these  providers  have  annual 
revenues  of  less  than  $15  million.  We 
assume,  for  purposes  of  this  FRFA,  that 
all  of  the  extended  implementation 
authorizations  may  be  held  by  small 
entities,  which  may  be  affected  by  the 
policies  adopted  in  this  Report  and 
Order. 

78.  The  Commission  recentiy  held 
auctions  for  geographic  area  licenses  in 
the  900  MHz  SMR  band.  There  were  60 
wiiming  bidders  who  qualified  as  small 
entities  in  the  900  MHz  auction.  Based 
on  this  information,  we  conclude  that 
the  number  of  geographic  area  SMR 
licensees  affected  by  the  rule  adopted  in 
this  Report  and  Order  includes  these  60 
small  entities.  No  auctions  have  been 
held  for  800  MHz  geographic  area  SMR 
licenses.  Therefore,  no  small  entities 
currenUy  hold  these  licenses.  A  total  of 
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525  licenses  will  be  awarded  for  the 
upper  200  channels  in  the  800  MHz 
geographic  area  SMR  auction.  The 
Commissiort,  however,  has  not  yet 
detennined  how  many  licenses  will  be 
awarded  for  the  lower  230  channels  in 
the  800  MHz  geographic  area  SMR 
auction.  There  is  no  basis,  moreover,  on 
which  to  estimate  how  many  small 
entities  wiU  win  these  licenses.  Given 
that  nearly  all  radiotelephone 
companies  have  fewer  than  1 ,000 
employees  and  that  no  reliable  estimate 
of  me  nimiber  of  prospective  800  MHz 
licensees  can  be  made,  we  assimie,  for 
purposes  of  this  FRFA.  that  all  of  the 
licenses  may  be  awarded  to  small 
entities  who,  thus,  may  be  affected  by 
the  decisions  adopted  in  this  Report  and 
Order. 

4.  Reporting,  Recordkeeping,  and  Other 
CompUance  Requirements 

79.  The  rules  adopted  in  this  Report 
and  Order  pose  no  additional  reporting, 
record  keeping  or  other  compliance 
measures. 

5.  Steps  Taken  To  Minimize  Burdens  on 
Small  Entities  and  Significant 
Alternatives  Considered 

80.  In  the  Report  and  Order,  the 
/Commission  concludes  that  retention  of 

the  CMRS  spectrum  cap  and  cellular 
cross-interest  rules  serves  the  public 
interest.  The  Commission  concludes 
that  the  benefits  of  these  bright-line  tests 
in  addressing  concerns  about  increased 
spectrum  aggregation  continue  to  make 
these  approaches  preferable  to  exclusive 
reliance  on  case-by-case  review  under 
section  310(d).  By  setting  bright  lines  for 
permissible  ownership  interests,  the 
rules  benefit  the  public,  the 
telecommunications  industry  and  the 
Commission  by  providing  regulatory 
certainty  and  fecilitating  more  rapid 
processing  of  transactions. 

81.  The  Commission  finds  that  the 
CMRS  spectrum  cap  and  cellular  cross- 
interest  rule  promote  regiilatory 
efficiency,  both  by  speeding  the 
processing  of  transfers  of  control  and 
assignment  of  licenses  and  by 
conserving  the  resources  of  the 
Commission  and  of  interested  parties. 
Moving  from  the  spectrum  cap  and 
cross-interest  rules  to  case-by-case 
review  inevitably  would  lengthen  the 
review  process.  The  Commission 
recognized  the  concerns  raised  by 
several  commenters  about  the  burdens 
on  the  resources  of  the  Commission  and 
of  interested  parties  that  are  inherent  in 
case-by-case  determinations  regarding 
permissible  ownership  structures.  For 
example,  case-by-case  analysis  is 
especially  expensive  and  tiiaae- 
consuming  for  small  businesses,  which 


often  do  not  have  the  requisite 
resources. 

6.  Report  to  Congress 

82.  The  Commission  shall  send  a  copy 
of  the  Report  and  Order,  including  a 
copy  of  this  Final  Regulatory  Flexibility 
Analysis,  in  a  report  to  Congress 
pursuant  to  Section  251  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  5  U.S.C. 
801(a)(1)(A).  In  addition,  the 
Commission  shall  send  a  copy  of  this 
Report  and  Order,  including  this  Final 
Regidatory  Flexibility  Analysis,  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration.  A  copy  of  this 
Regulatory  Flexibility  Analysis  will  also 
be  published  in  the  Federal  Register. 

B.  Paperwork  Reduction  Act  Analysis 

83.  This  Report  and  Order  has  been 
analyzed  with  respect  to  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  No. 
104-13,  and  does  not  contain  any  new 
or  modified  information  collections 
subject  to  Office  of  Management  and 
Budget  review. 

V.  Ordering  Clauses 

84.  Accordingly,  it  is  ordered  that, 
pursuant  to  sections  4{i),  11  and  332  of 
the  Commxmications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  161  and  332, 
this  Report  and  Order  is  hereby 
adopted,  and  sections  20.6  and  22.942 
of  the  Commission's  Rules,  47  CFR  20.6, 
22.942,  are  amended  as  set  forth  in 
Appendix  B,  effective  November  8, 
1999. 

85.  It  is  further  ordered  that,  pursuant 
to  sections  1,  2, 4,  and  10  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151, 152, 154  and 
160,  the  Petition  for  Forbearance  filed 
by  the  Cellular  Telecommunications 
Industry  Association  is  denied. 

86.  It  is  further  ordered  that  the 
Petition  for  Partial  Reconsideration  of 
the  Third  Report  and  Order  in  GN 
Docket  No.  93-252  filed  by  SMR  Won 
is  dismissed  as  moot  to  the  extent 
discussed  herein. 

87.  It  is  further  ordered  that  the 
Petition  for  Reconsideration  of  the 
Fourth  Report  and  Order  in  GN  Docket 
No.  93-252  filed  by  McCaw 
Comunications,  Inc.  is  dismissed  as 
moot. 

88.  It  is  further  ordered  that  the 
Petition  for  Reconsideration  of  the 
Report  and  Order  in  WT  Docket  No.  96- 
59  filed  by  Omnipoint  Corporation  is 
dismissed  as  moot. 

89.  It  is  further  ordered  that  the 
Petition  for  Reconsideration  of  the 
Report  and  Order  in  WT  Docket  No.  96- 
59  filed  by  Radiofone,  Inc.  is  dismissed 
as  moot. 


90.  It  is  further  ordered  pursuant  to 
section  5(c)  of  the  Communications  Act 
of  1934,  as  amended,  47  U.S.C.  155(c), 
and  §§  0.5(c),  0.131  and  0.331  of  the 
Conimission's  rules,  47  CFR  0.5(c), 
0.131,  0.331,  the  Chief  of  the  Wireless 
Telecommunications  Bureau  is  granted 
delegated  authority  to  review  and 
approve  proposals  to  hold  ownership 
interests  in  broadband  Personal 
Commimications  Service,  cellular,  and 
Special  Mobile  Radio  services  licenses 
regulated  as  Commercial  Mobile  Radio 
Services  in  a  trust  to  ensure  that  the 
trust  compUes  with  the  Commission's 
rules. 

91 .  It  is  further  ordered  that  the 
Commission's  Office  of  Public  Affairs, 
Reference  Operations  Division,  shall 
send  a  copy  of  this  Report  and  Order, 
including  the  final  regulatory  flexibility 
analysis,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration,  in  accordance  with   - 
paragraph  603(a)  of  the  Regidatory 
Flexibility  Act,  5  U.S.C.  601  et  seq. 

List  of  Sub)ects 

47  CFR  Part  20 
Communications  common  carrier. 

47  CFR  Part  22 

Communications  common  carrier. 
Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary. 

Rule  Changes 

Part  20  and  22  of  Title  47  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  20— COMMERCIAL  MOBILE 
RADIO  SERVICES 

1.  The  authwity  citation  for  Part  20 
continues  to  read  as  follows: 

47  U.S.C.  154, 160,  251-54,  303,  and  332 
unless  otherwise  noted. 

2.  Section  20.6  is  revised  to  read  as 
follows: 

§20.6    CMRS  spectrum  aggrtgatlon  limit 

(a)  Spectrum  limitation.  No  licensee 
in  the  broadband  PCS,  cellular,  or  SMR 
services  (including  all  parties  under 
common  control)  regulated  as  CMRS 
(see  47  CFR  20.9)  shall  have  an 
attributable  interest  in  a  total  of  more 
than  45  MHz  of  licensed  broadband 
PCS,  cellular,  and  SMR  spectrum 
regulated  as  CMRS  with  significant 
overlap  in  any  geographic  area,  except 
that  in  Rural  Service  Areas  (RSAs),  as 
defined  in  47  CFR  22.909,  no  licensee 
shall  have  an  attributable  interest  in  a 
total  of  more  than  55  MHz  of  licensed 
broadband  PCS,  celliUar,  and  SMR 
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spectrum  regulated  as  CMRS  with 
significant  overlap  in  any  RSA. 

(b)  SMR  spectrum.  To  calculate  the 
amount  of  attributable  SMR  spectrum 
for  purposes  of  paragraph  (a)  of  this 
section,  an  entity  must  count  all  800 
MHz  and  900  MHz  channels  located  at 
any  SMR  base  station  inside  the 
geographic  area  (MTA  or  BTA)  where 
there  is  significant  overlap.  All  800  MHz 
channels  located  on  at  least  one  of  those 
identified  base  stations  count  as  50  kHz 
(25  kHz  paired),  and  all  900  MHz 
channels  located  on  at  least  one  of  those 
identified  base  stations  count  as  25  kHz 
(12.5  kHz  paired);  provided  that  any 
discrete  800  or  900  MHz  channel  shall 
be  counted  only  once  per  licensee 
within  the  geographic  area,  even  if  the 
licensee  in  question  utilizes  the  same 
channel  at  more  than  one  location 
within  the  relevant  geographic  area.  No 
more  than  10  MHz  of  SMR  spectrum  in 
the  800  and  900  MHz  SMR  services  will 
be  attributed  to  an  entity  when 
determining  compliance  with  the  cap. 

(c)  Significant  overlap.  (1)  For 
purposes  of  paragraph  (a)  of  this  section, 
significant  overlap  of  a  PCS  licensed 
service  area  and  CGSA(s)  (as  defined  in 
§  22.911  of  this  chapter)  or  SMR  service 
area(s)  occurs  when  at  least  10  percent 
of  the  population  of  the  PCS  licensed 
service  area  for  the  coimties  contained 
therein,  as  determined  by  the  latest 
available  decennial  census  figures  as 
complied  by  the  Bureau  of  the  Census, 
is  vdthin  the  CGSA(s)  and/or  SMR 
service  area(s). 

(2)  The  Commission  shall  presume 
that  an  SMR  service  area  covers  less 
than  10  percent  of  the  population  of  a 
PCS  service  area  if  none  of  the  base 
stations  of  the  SMR  hcensee  are  located 
within  the  PCS  service  area.  For  an  SMR 
licensee's  base  stations  that  are  located 
within  a  PCS  service  area,  the  channels 
licensed  at  those  sites  will  be  presimied 
to  cover  10  percent  of  the  population  of 
the  PCS  service  area,  unless  the  licensee 
shows  that  its  protected  service  contour 
for  all  of  its  base  stations  covers  less 
than  10  percent  of  the  population  of  the 
PCS  service  area. 

(d)  Ownership  attribution.  For 
piuposes  of  paragraph  (a)  of  this  section, 
ownership  and  other  interests  in 
broadband  PCS  licensees,  cellular 
licensees,  or  SMR  licensees  will  be 
attributed  to  their  holders  piu^uant  to 
the  following  criteria: 

(1)  Controuing  interest  shall  be 
attributable.  Controlling  interest  means 
majority  voting  equity  ownership,  any 
general  partnership  interest,  or  any 
means  of  actual  working  control 
(including  negative  control)  over  the 
operation  of  the  licensee,  in  whatever 
manner  exercised. 


(2)  Partnership  and  other  ownership 
interests  and  any  stock  interest 
amounting  to  20  percent  or  more  of  the 
equity,  or  outstanding  stock,  or 
outstanding  voting  stock  of  a  broadband 
PCS,  cellular  or  SMR  licensee  shall  be 
attributed,  except  that  ownership  will 
not  be  attributed  unless  the  partnership 
and  other  ownership  interests  and  any 
stock  interest  amount  to  at  least  40 
percent  of  the  equity,  or  outstanding 
stock,  or  outstanding  voting  stock  of  a 
broadband  PCS,  cellular  or  SMR 
licensee  if  the  ownership  interest  is  held 
by  a  small  business  or  a  nnal  telephone 
company,  as  these  terms  are  defined  in 

§  1.2110  of  this  chapter  or  other  related 
provisions  of  the  Commission's  rules,  or 
if  the  ownership  interest  is  held  by  an 
entity  with  a  non-controlUng  equity 
interest  in  a  broadband  PCS  licensee  or 
applicant  that  is  a  small  business. 

(3)  Investment  companies,  as  defined 
in  15  U.S.C.  80a-3,  insurance 
companies  and  banks  holding  stock 
through  their  trust  departments  in  trust 
accounts  will  be  considered  to  have  an 
attributable  interest  only  if  they  hold  40 
percent  or  more  of  the  outstanding 
voting  stock  of  a  corporate  broadband 
PCS,  cellular  or  SMR  licensee,  or  if  any 
of  the  officers  or  directors  of  the 
broadband  PCS,  cellular  or  SMR 
licensee  are  representatives  of  the 
investment  company,  insurance 
company  or  bank  concerned.  Holdings 
by  a  bank  or  insurance  company  will  be 
aggregated  if  the  bank  or  insurance 
company  has  any  right  to  determine 
how  the  stock  will  be  voted.  Holdings 
by  investment  companies  will  be 
aggregated  if  imder  common 
management. 

(4)  Non-voting  stock  shall  be 
attributed  as  an  interest  in  the  issuing 
entity  if  in  excess  of  the  amounts  set 
forth  in  paragraph  (d)(2)  of  this  section. 

(5)  Debt  and  instruments  such  as 
warrants,  convertible  debentures, 
options,  or  other  interests  (except  non- 
voting stock)  with  rights  of  conversion 
to  voting  interests  shall  not  be  attributed 
unless  and  imtil  converted,  except  that 
this  provision  does  not  apply  in 
determining  whether  an  entity  is  a  small 
business,  a  rural  telephone  company,  or 
a  business  owned  by  minorities  and/or 
women,  as  these  terms  are  defined  in 

§  1.2110  of  this  chapter  or  other  related 
provisions  of  the  Commission's  rules. 

(6)  Limited  partnership  interests  shall 
be  attributed  to  limited  partners  and 
shall  be  calculated  according  to  both  the 
percentage  of  equity  paid  in  and  the 
percentage  of  distribution  of  profits  and 
losses. 

(7)  Officers  and  directors  of  a 
broadband  PCS  licensee  or  applicant, 
cellular  hcensee,  or  SMR  licensee  shall 


be  considered  to  have  an  attributable 
interest  in  the  entity  with  which  they 
are  so  associated.  The  officers  and 
directors  of  an  entity  that  controls  a 
broadband  PCS  licensee  or  applicant,  a 
cellular  licensee,  or  an  SMR  hcensee 
shall  be  considered  to  have  an 
attributable  interest  in  the  broadband 
PCS  licensee  or  applicant,  cellular 
licensee,  or  SMR  hcensee. 

(8)  Ownership  interests  that  are  held 
indirectly  by  any  party  through  one  or 
more  intervening  corporations  will  be 
determined  by  successive  multiplication 
of  the  ownership  percentages  for  each 
link  in  the  vertical  ownership  chain  and 
application  of  the  relevant  attribution 
benchmark  to  the  resulting  product, 
except  that  if  the  ownership  percentage 
for  an  interest  in  any  link  in  the  chain 
exceeds  50  percent  or  represents  actual 
control,  it  shall  be  treated  as  if  it  were 

a  100  percent  interest.  (For  example,  if 
A  owns  20%  of  B,  and  B  owns  40%  of 
licensee  C,  then  A's  interest  in  licensee 
C  would  be  8%.  If  A  ovras  20%  of  B, 
and  B  owns  51%  of  licensee  C,  then  A's 
interest  in  licensee  C  would  be  20% 
because  B's  ownership  of  C  exceeds 
50%.) 

(9)  Any  person  who  manages  the 
operations  of  a  broadband  PCS,  cellular, 
or  SMR  licensee  pursuant  to  a 
management  agreement  shall  be 
considered  to  have  an  attributable 
interest  in  such  licensee  if  such  person, 
or  its  affiliate,  has  authority  to  make 
decisions  or  otherwise  engage  in 
practices  or  activities  that  determine,  or 
significantly  influence, 

(i)  The  nature  or  types  of  services 
offered  by  such  licensee; 

(ii)  The  terms  upon  which  such 
services  are  offered;  or 

(ui)  The  prices  charged  for  such 
services. 

(10)  Any  licensee  or  its  affiliate  who 
enters  into  a  joint  marketing 
arrangements  with  a  broadband  PCS, 
cellular,  or  SMR  licensee,  or  its  affiliate 
shall  be  considered  to  have  an 
attributable  interest,  if  such  licensee,  or 
its  affiliate,  has  authority  to  make 
decisions  or  otherwise  engage  in 
practices  or  activities  that  determine,  or 
significantly  influence, 

(i)  The  nature  or  types  of  services 
offered  by  such  licensee; 

(ii)  The  terms  upon  which  such 
services  are  offered;  or 

(iii)  The  prices  charged  for  such 
services. 

(e)  Divestiture.  (1)  Divestiture  of 
interests  as  a  result  of  a  transfer  of 
control  or  assignment  of  authorization 
must  occur  prior  to  consiunmating  the 
transfer  or  assignment,  except  that  a 
licensee  that  meets  the  requirements  set 
forth  in  paragraph  (e)(2)  of  this  section 
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shall  have  90  days  from  final  grant  to 
come  into  compliance  with  the 
spectrum  agnegation  limit. 

(2)  An  apolicant  with: 

(i)  Controlling  or  attributable 
ownership  interests  in  broadband  PCS, 
cellular,  and/or  SMR  licenses  where  the 
geographic  license  areas  cover  20 
percent  or  less  of  the  applicant's  service 
area  population: 

(ii)  Attributable  interests  in 
broadband  PCS,  cellular,  and/or  SMR 
licenses  solely  due  to  management 
agreements  or  joint  marketing 
agreements;  or 

(ill)  Non-controlling  attributable 
interests  in  broadband  PCS,  cellular, 
and/or  SMR  Ucenses,  regardless  of  the 
degree  to  which  the  geographic  license 
areas  cover  the  applicant's  service  area 
population,  shall  be  eligible  to  have  its 
application  granted  subject  to  a 
condition  that  the  licensee  shall  come 
into  compliance  with  the  spectrum 
limitation  set  out  in  paragraph  (a) 
within  ninety  (90)  days  aiter  final  grant. 
For  purposes  of  this  paragraph,  a  "non- 
controlling  attributable  interest"  is  one 
in  which  the  holder  has  less  than  a  fifty 
(50)  percent  voting  interest  and  there  is 
an  unaffiliated  single  holder  of  a  fifty 
(50)  percent  or  greater  voting  interest. 

(3)  The  applicant  for  a  license  that,  if 
granted,  would  exceed  the  spectnim 
aggregation  limitation  in  paragraph  (a) 
of  this  section  shall  certify  on  its 
application  that  it  and  all  parties  to  the 
application  will  come  into  compliance 
with  this  limitation.  If  such  an  applicant 
is  a  successful  bidder  in  an  auction,  it 
must  submit  with  its  long-form 
application  a  signed  statement 
describing  its  efforts  to  date  and  future 
plans  to  come  into  compliance  with  the 
spectrum  aggregation  limitation.  A 
similar  statement  must  also  be  included 
with  any  application  for  assignment  of 
licenses  or  transfer  of  control  that,  if 
granted,  would  exceed  the  spectrum 
agsreeation  limit. 

(4)U)  Parties  holding  controlling 
interests  in  broadband  PCS,  cellular, 
and/ or  SMR  licensees  that  conflict  with 
the  attribution  threshold  or  geographic 
overlap  limitations  set  forth  in  this 
section  will  be  considered  to  have  come 
into  compliance  if  they  have  submitted 
to  the  Commission  an  application  for 
assignment  of  license  or  transfer  of 
control  of  the  conflicting  licensee  (see 
§§24.839  (PCS),  22.39  (cellular),  and 
90.158  of  this  chapter  (SMR))  by  which, 
if  granted,  such  parties  no  longer  would 
have  an  attributable  interest  in  the 
conflicting  license.  Divestiture  may  be 
to  an  interim  trustee  if  a  buyer  has  not 
been  seciu'ed  in  the  required  period  of 
time,  as  long  as  the  applicant  has  no 
interest  in  or  control  of  the  trustee,  and 


the  trustee  may  dispose  of  the  license  as 
it  sees  fit.  Where  parties  to  broadband 
PCS,  cellidar,  or  SMR  applications  hold 
less  than  controlling  (but  still 
attributable)  interests  in  broadband  PCS, 
cellular,  or  SMR  hcensee(s),  they  shall 
submit  a  certification  that  the  applicant 
and  all  parties  to  the  application  have 
come  into  compliance  with  the 
limitations  on  spectrum  aggregation  set 
forth  in  this  section. 

(ii)  Applicants  that  meet  the 
requirements  of  paragraph  (e)(2)  of  this 
section  must  tender  to  the  Commission 
within  ninety  (90)  days  of  final  grant  of 
the  initial  ficense,  such  an  assignment 
or  transfer  application  or,  in  the  case  of 
less  than  controlling  (but  stUl 
attributable)  interests,  a  written 
certification  that  the  applicant  and  all 
parties  to  the  application  have  come 
into  compliance  with  the  limitations  on 
spectrum  aggregation  set  forth  in  this 
section.  If  no  such  transfer  or 
assigmnent  application  or  certification 
is  tendered  to  the  Commission  within 
ninety  (90)  days  of  final  grant  of  the 
initial  license,  the  Commission  may 
consider  the  certification  and  the 
divestiture  statement  to  be  material,  bad 
faith  misrepresentations  and  shall 
invoke  the  condition  on  the  initial 
license  or  the  assignment  or  transfer, 
cancelling  or  rescinding  it 
automatically,  shall  retain  all  monies 
paid  to  the  Commission,  and,  based  on 
the  facts  presented,  shall  take  any  other 
action  it  may  deem  appropriate. 

Note  1  to  §20.6:  For  purposes  of  the 
ownership  attribution  limit,  all  ownership 
interests  in  operations  that  serve  at  least  10 
percent  of  the  population  of  the  PCS  service 
£U'ea  should  be  included  in  determining  the 
extent  of  a  PCS  appHcant's  cellular  or  SNfR 
ownership. 

Note  2  to  §  20.6:  When  a  party  owns  an 
attributable  interest  in  more  than  one  cellular 
or  SMR  system  that  overlaps  a  PCS  service 
area,  the  total  population  in  the  overlap  area 
will  apply  on  a  cumulative  basis. 

Note  3  to  §  20.6:  Waivers  of  §  20.6(d)  may 
be  granted  upon  an  affirmative  showing: 

(1)  That  the  interest  holder  has  less  than 
a  50  percent  voting  interest  in  the  licensee 
and  there  is  an  unaffiliated  single  holder  of 
a  50  percent  or  greater  voting  interest; 

(2)  That  the  interest  holder  is  not  likely  to 
affect  the  local  market  in  an  anticompetitive 
manner; 

(3)  That  the  interest  holder  is  not  involved 
in  the  operations  of  the  licensee  and  does  not 
have  the  ability  to  influence  the  licensee  on 

a  regular  basis;  and 

(4)  That  grant  of  a  waiver  is  in  the  pubUc 
interest  because  the  benefits  to  the  public  of 
common  ownership  outweigh  any  potential 
anticompetitive  harm  to  the  market. 

PART  22— PUBUC  MOBILE  SERVICES 

3.  The  authority  citation  for  part  22 
continues  to  read  as  follows: 


47  U.S.C.  J54.  222.  303.  309.  and  332. 

4.  Section  22.942  is  revised  to  read  as 
follows: 

122.942    Limitations onlntarMts in 
llcensaes  for  both  channel  blocks  in  an 
area. 

(a)  Controlling  interests.  A  Ucensee, 
an  individual  or  entity  that  owns  a 
controlling  or  otherwise  attributable 
interest  in  a  licensee,  or  an  individual 
or  entity  that  actually  controls  a  licensee 
for  one  channel  block  in  a  CGSA  may 
have  an  direct  or  indirect  ownership 
interest  of  5  percent  or  less  in  the 
licensee,  an  individual  or  entity  that 
owns  a  controlling  or  otherwise 
attributable  interest  in  a  licensee,  or  an 
individual  or  entity  that  actually 
controls  a  licensee  for  the  other  channel 
block  in  an  overlapping  CGSA. 

(b)  Non-controlling  interests.  A  direct 
or  indirect  non-attributable  interest  in 
both  systems  is  excluded  from  the 
general  rule  prohibiting  multiple 
ownership  interests. 

(c)  Divestiture.  Divestiture  of  interests 
as  a  result  of  a  transfer  of  control  or 
assignment  of  authorization  must  occur 
prior  to  consimunating  the  transfer  or 
assignment. 

(d)  Ownership  attribution.  For 
purposes  of  paragraphs  (a)  and  (b)  of 
this  section,  ownership  and  other 
interests  cellular  licensees  will  be 
attributed  to  their  holders  pursuant  to 
the  following  criteria: 

(1)  Controlling  interest  shall  be 
attributable.  Controlling  interest  means 
majority  voting  equity  ownership,  any 
general  partnership  interest,  or  any 
means  of  actual  working  control 
(including  negative  control)  over  the 
operation  of  the  licensee,  in  whatever 
manner  exercised. 

(2)  Partnership  and  other  ownership 
interests  and  any  stock  interest 
amounting  to  20  percent  or  more  of  the 
equity,  or  outstanding  stock,  or 
outstanding  voting  stock  of  a  cellular 
licensee  shall  be  attributed. 

(3)  Non-voting  stock  shall  be 
attributed  as  an  interest  in  the  issuing 
entity  if  in  excess  of  the  amounts  set 
forth  in  paragraph  (d)(2)  of  this  section. 

(4)  Debt  and  instruments  such  as 
warrants,  convertible  debentures, 
options,  or  other  interests  (except  non- 
voting stock)  with  rights  of  conversion 
to  voting  interests  shall  not  be  attributed 
unless  and  imtil  converted. 

(5)  Limited  partnership  interests  shall 
be  attributed  to  limited  partaers  and 
shall  be  calculated  according  to  both  the 
percentage  of  equity  paid  in  and  the 
percentage  of  distribution  of  profits  and 
losses. 

(6)  Officers  and  directors  of  a  cellular 
licensee  shall  be  considered  to  have  an 
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attributable  interest  in  the  entity  with 
which  they  are  so  associated.  The 
officers  and  directors  of  an  entity  that 
controls  a  cellular  licensee  shall  be 
considered  to  have  an  attributable 
interest  in  the  cellular  licensee. 

(7)  Ownership  interests  that  are  held 
indirectly  by  any  party  through  one  or 
more  intervening  corporations  will  be 
determined  by  successive  multiplication 
of  the  ownership  percentages  for  each 
link  in  the  vertical  ownership  chain  and 
application  of  the  relevant  attribution 
benchmark  to  the  resulting  product, 
except  that  if  the  ownership  percentage 
for  an  interest  in  any  link  in  the  chain 
exceeds  50  percent  or  represents  actual 
control,  it  shall  be  treated  as  if  it  were 

a  100  percent  interest.  (For  example,  if 
A  owns  20%  of  B,  and  B  owns  40%  of 
Ucensee  C,  then  A's  interest  in  licensee 
C  would  be  8%.  If  A  owns  20%  of  B, 
and  B  owns  51%  of  licensee  C,  then  A's 
interest  in  licensee  C  would  be  20% 
because  B's  ownership  of  C  exceeds 
50%.) 

(8)  Any  person  who  manages  the 
operations  of  a  cellular  licensee 
piu'suant  to  a  management  agreement 
shall  be  considered  to  have  an 
attributable  interest  in  such  licensee  if 
such  person,  or  its  affiliate,  has 
authority  to  make  decisions  or 
otherwise  engage  in  practices  or 
activities  that  determine,  or  significantly 
influence, 

(i)  The  nature  or  types  of  services 
offered  by  such  licensee; 

(ii)  The  terms  upon  which  such 
services  are  offered;  or 

(iii)  The  prices  charged  for  such 
services. 

(9)  Any  licensee  or  its  affiliate  who 
enters  into  a  joint  marketing 
arrangements  with  a  cellular,  licensee, 
or  its  affiliate  shall  be  considered  to 
have  an  attributable  interest,  if  such 
licensee,  or  its  affiliate,  has  authority  to 
make  decisions  or  otherwise  engage  in 
practices  or  activities  that  determine,  or 
significantly  influence, 

(i)  The  nature  or  types  of  services 
offered  by  such  licensee; 

(ii)  The  terms  upon  which  such 
services  are  offered;  or 

(iii)  The  prices  charged  for  such 
services. 

[FR  Doc.  9»-25704  Filed  10-6-99;  8:45  am] 

MLUNQ  CODE  e712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[CC  Docket  94-1 58;  FCC  9»-171] 

Operator  Services  Providers  and  Call 
Aggregators 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  establishment  of 

effective  date. 

SUMMARY:  This  dociunent  establishes  the 
effective  date  of  the  rule  published  on 
August  30, 1999  concerning  a  deadline 
to  update  inaccurate  information  posted 
on  a  public  phone  about  the 
presubscribed  provider  of  long-distance 
operator  services  at  that  location. 

DATES:  Section  64.703(c)  of  the 
Commission's  rules  published  at  64  FR 
47118  (August  30. 1999)  concerning 
Operator  Services  Providers  and  Call 
Aggregators  shall  become  effective 
November  8, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Adrien  R.  Auger,  Enforcement  Division, 
Common  Carrier  Bureau  (202)  418- 
0960,  or  via  the  Internet  at 
aauger@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  On  Jtdy 
12, 1999,  the  Commission  amended  its 
rules  to  require  that  the  information  that 
call  aggregators  must  post  on  or  near 
pay  phones  be  updated  as  soon  as 
practicable,  but  no  later  than  30  days 
from  the  time  of  a  change  of  the 
presubscribed  operator  service  provider. 
The  new  rule  was  adopted  in  order  to 
ensiu-e  that  consiuners  are  timely 
provided  with  basic  information  they 
need  to  make  informed  choices  among 
telecommunications  operator  services 
providers.  A  summary  of  this  order  was 
published  in  the  Federal  Register.  See 
64  FR  47118,  August  30,  1999.  Because 
§  64.703(c)  imposes  new  information 
collection  requirements,  it  could  not 
become  effective  until  approved  by  the 
Office  of  Management  and  Budget 
(OMB).  We  stated  that  the  Commission 
would  publish  a  document  in  the 
Federal  Register  aimouncing  the 
effective  date  for  the  rule.  On  September 
24, 1999,  OMB  approved  the 
information  collections  contained  in  the 
rule.  (See  OMB  No.  3060-0653).  This 
publication  satisfies  our  statement  that 
the  Commission  would  publish  a 
document  announcing  the  effective  date 
of  the  rule. 

List  of  Subfects  in  47  CFR  Part  64 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements,  Telephone. 


Federal  Communications  Commission. 

WUiiam  F.  Caton, 

Deputy  Secretary. 

[FR  Doc.  99-25974  Filed  10-6-99;  8:45  am] 

BtLUMG  COOE  6712-01-f> 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 
P.D.  092899G] 

Atlantic  Highly  Migratory  Species 
Fisheries;  Atlantic  Biuefin  Tuna 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  General  category  closure. 

SUMMARY:  NMFS  has  determined  that 
the  1999  Atlantic  biuefin  tuna  (BFT) 
coastwide  General  category  quota  will 
be  attained  by  October  3, 1999. 
Therefore,  the  coastwide  General 
category  fishery  will  be  closed  effective 
11:30  p.m.  on  October  3,  1999.  This 
action  is  being  taken  to  prevent 
overharvest  of  the  coastwide  General 
category  quota  of  644  metric  tons  (mt). 
DATES:  Effective  11:30  p.m.  local  time 
on  October  3, 1999,  through  May  31, 
2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Brad 
McHale  or  Pat  Scida,  978-281-9260. 
SUPPLEMENTARY  INFORMATION: 
Regulations  implemented  under  the 
authority  of  the  AUantic  Tunas 
Convention  Act  (16  U.S.C.  971  et  seq.) 
and  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.)  governing  the 
harvest  of  BFT  by  persons  and  vessels 
subject  to  U.S.  jurisdiction  are  found  at 
50  CFR  part  635.  Section  635.27 
subdivides  the  U.S.  BFT  quota 
recommended  by  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  among  the  various 
domestic  fishing  categories.  The  General 
category  landings  quota,  including  time- 
period  subquotas  and  the  New  York 
Bight  set-aside,  are  specified  annually  as 
required  under  §  635.27(a)(1).  The  1999 
General  category  quota  and  effort 
control  specifications  were  issued  June 
1. 1999  (64  FR  29806,  June  3,  1999). 

General  Category  Closure 

NMFS  is  required,  imder  §635.28 
(a)(1),  to  file  with  the  Office  of  the 
Federal  Register  for  publication 
notification  of  closure  when  a  BFT 
quota  is  reached,  or  is  projected  to  be 
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reached.  On  and  after  the  effective  date 
and  time  of  such  closure  notification, 
for  the  remainder  of  the  fishing  year  or 
for  a  specified  period  as  indicated  in  the 
notification,  fishing  for,  retaining, 
possessing,  or  landing  BFT  under  that 
quota  category  is  prohibited  until  the 
opening  of  the  subsequent  quota  period 
or  imtil  such  date  as  specified  in  the 
notification. 

The  1999  BFT  quota  specifications 
issued  pursuant  to  §  635.27  set  a 
coastwide  General  category  quota  of  644 
mt  of  large  medium  and  giant  BFT  to  be 
harvested  from  the  regulatory  area 
during  the  1999  fishing  year.  Based  on 
reported  landings  and  effort,  NMFS 
projects  that  this  quota  will  be  reached 
by  October  3. 1999.  Therefore,  fishing 
for,  retaining,  possessing,  or  landing 
large  medium  or  giant  BFT  by  persons 
aboard  vessels  in  the  General  or  Charter/ 
Headboat  categories  must  cease  at  11:30 
p.m.  local  time  October  3, 1999.  The 
intent  of  this  closxu'e  is  to  prevent 
overharvest  of  the  coastwide  quota 
established  for  the  General  category. 

The  1999  quota  specifications  also 
established  a  set-aside  quota  of  10  mt  for 
vessels  fishing  in  the  New  York  Bight 
area.  NMFS  will  announce  the  opening 
date  of  the  General  category  New  York 
Bight  fishery  through  a  separate  Federal 
Register  document  when  it  is 
determined  that  large  medium  and  giant 
BFT  are  available  in  the  New  York  Bight 
area.  Allowing  a  few  days  transition 
between  the  closure  of  the  coastwide 
fishery  and  the  opening  of  the  New  York 
Bight  fishery  reduces  concerns 
regarding  enforcement  of  regulations 
applicable  to  that  area,  i.e.,  that  upon 
the  effective  date  of  the  set-aside 
fishery,  fishing  for,  retaining,  or  landing 
large  medium  or  giant  BFT  is  authorized 
only  within  the  set-aside  area. 

General  category  permit  holders  may 
tag  and  release  BFT  while  the  General 
category  is  closed,  subject  to  the 
requirements  of  the  tag-and-release 
program  at  §  635.26.  Vessels  permitted 
in  the  Charter/ Headboat  category  that 
are  still  eligible  for  the  Angling  category 
trophy  fish  allowance  under 
§  635.23(c)(l)(2)  may  land  one  large 
medium  or  giant  BFT  prior  to  May  31, 
2000. 

Classification 

This  action  is  taken  imder  §  635.28(a) 
and  is  exempt  from  review  imder  E.O. 
12866. 

Authority:  16  U.S.C.  971  et  seq.  and  1801 
etseq. 


Dated:  October  1, 1999. 
Gary  C  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

(FR  Doc.  99-26099  Filed  10-1-99;  4:29  pm) 

BILLING  CODE  3S10-22-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

S0CFRPart679 

[Docltet  No.  990304062-9062-01;  I.D. 
100199A] 

Fisherias  of  the  Exclusive  Economic 
Zone  Off  Aiasita;  Vessels  Less  Than  or 
Equal  To  99  Feet  LOA  Catching 
Pollocic  for  Processing  by  the  inshore 
Component  In  the  Bering  Sea 

agency:  National  Mariiie  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Modification  of  a  closure. 

summary:  NMFS  is  modifying  a  closure 
for  pollock  by  vessels  catching  pollock 
for  processing  by  the  inshore 
component  in  the  critical  habitat/ 
catcher  vessel  operational  area  (CH/ 
CVOA)  of  the  Bering  Sea  and  Aleutian 
Islands  management  area  (BSAI)  to 
exempt  from  this  closiire  vessels  less 
than  or  equal  to  99  feet  length  over  all 
(LOA).  This  action  is  necessary  because 
a  sufficient  amount  of  the  C  season  limit 
of  the  pollock  total  allowable  catch 
(TAG)  specified  for  the  inshore 
component  within  the  CH/CVOA 
remains  to  accommodate  fishing  by 
vessels  less  than  or  equal  to  99  feet  LOA 
catching  pollock  for  processing  by  the 
inshore  component. 
dates:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  October  1. 1999  until  2400 
hrs  A.l.t.,  December  31, 1999,  or  until 
NMFS  publishes  further  notice  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  according  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP)  prepared  by  the 
North  Pacific  Fishery  Management 
Council  under  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Regulations  governing  fishing  by  U.S. 
vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 


In  accordance  with 
§679.20(a){5)(i)(C)(l)  and  the  revised 
emergency  interim  rule  implementing 
Steller  Sea  lion  conservation  measures 
(64  FR  39087,  July  21, 1999),  the  1999 
C  season  limit  of  pollock  TAG  specified 
to  the  inshore  component  for  harvest 
within  the  CH/CVOA  is  79,307  metric    • 
tons  (mt).  On  September  29, 1999,  the 
Administrator,  Alaska  Region,  NMFS 
(Regional  Administrator),  issued  a 
notice,  which  will  publish  on  October  4, 
1999,  stating  that  the  C  season  limit  of 
pollock  had  been  reached  and 
prohibited  directed  fishing  for  pollock 
by  all  vessels  catching  pollock  for 
processing  by  the  inshore  component 
within  the  CH/CVOA. 

However,  in  calcidating  the  directed 
fishing  closure,  5,000  mt  of  pollock  had 
been  reserved  to  accommodate 
continued  fishing  by  catcher  vessels  less 
than  or  equal  to  99  feet  LOA,  consistent 
with  §679.22(a)(ll)(iv)(C)(2).  Although 
the  notice  prohibited  directed  fishing 
for  pollock  by  all  inshore  vessels,  the 
intent  was  to  close  directed  fishing  for 
catcher  vessels  greater  than  99  feet  LOA 
and  to  exempt  from  the  closure  catcher 
vessels  less  ihan  or  equal  to  99  feet 
LOA. 

Consequently,  NMFS  is  modifying  the 
September  29, 1999,  directed  fishing 
closure  for  inshore  pollock  in  the  CH/ 
CVOA  to  exempt  from  the  closxu'e 
catcher  vessels  less  than  or  equal  to  99 
feet  LOA  catching  pollock  for 
processing  by  the  inshore  component 
within  the  CH/CVOA  conservation 
zone,  as  defined  at 
§  679.22(a)(ll)(iv)(B).  The  closiu'e 
remains  in  full  force  and  effect  for 
inshore  catcher  vessels  greater  than  99 
feet  LOA. 

Qassificatioii 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  in  order  to 
allow  for  the  continued  fishing  for  the 
C  season  limit  of  pollock  in  the  CH/ 
CVOA  by  catcher  vessels  less  than  or 
equal  to  99  feet  LOA  catching  pollock 
for  processing  by  the  inshore 
component.  A  delay  in  the  effective  date 
is  impracticable  and  contrary  to  the 
public  interest.  Further  delay  would 
result  in  inconsistency  with  regulation 
implementing  reasonable  and  prudent 
management  measures  to  promote  the 
recovery  of  the  endangered  Steller  sea 
lion.  NMFS  finds  for  good  cause  that  the 
implementation  of  this  action  can  not  be 
delayed  for  30  days.  Accordingly,  under 
5  U.S.C.  553(d),  a  delay  in  the  effective 
date  is  hereby  waived. 


This  action  is  required  by  §  679.22 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  ef  seq. 

Dated:  October  1, 1999. 
Gary  C.  Matlock. 

Director,  Office  of  Sustainable  Fisheries 
National  Marine  Fisheries  Service. 
IFR  Doc.  99-26101  Filed  10-1-99;  4:29  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mie  making  pnor  to  the  adoption  of  the  final 
rules. 


DEPARTMErn-  OF  TRANSPORTATION 
Fwtoral  Aviation  Administration 

14CFRPart39 

[DockM  No.  9»-ANE-45-AD] 
RIN2120-AA64 

Airwofthiness  Directives;  International 
Aero  Engines  AG  V2500-A1/-A5/-O5 
Series  TurtMfan  Engines 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  docimient  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to 
International  Aero  Engines  AG  (lAE) 
V250Q-A1/-A5/-D5  series  turbofan 
engines,  that  currently  requires 
revisions  to  the  Airworthiness 
Limitations  Section  (ALS)  and 
Maintenance  Scheduling  Section  (MSS) 
of  the  Instructions  for  Continued 
Airworthiness  (ICA)  in  the  Time  Limits 
Manual  (Chapter  05-10-00)  of  the 
Engine  Manuals  to  include  required 
enhanced  inspection  of  selected  critical 
life-limited  parts  at  each  piece-part 
exposure.  This  action  woxild  add 
additional  critical  life-limited  parts  for 
enhanced  inspection.  This  proposal  is 
prompted  by  additional  focused 
inspection  procedures  that  have  been 
developed  by  the  manufacturer.  The 
actions  specified  by  this  proposed  AD 
are  intended  to  prevent  critical  life- 
limited  rotating  engine  part  failure, 
which  could  result  in  an  imcontained 
engine  failure  and  damage  to  the 
airplane. 

DATES:  Comments  must  be  received  by 
December  6,  1999. 

ADDRESSES:  Submit  comments  to  the 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-ANE-45-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299.  Comments  may  also  be 
sent  via  the  Internet  using  the  following 


address:  "9-ane-adcomment@faa.gov". 
Comments  sent  via  the  Internet  must 
contain  the  docket  number  in  the 
subject  line.  Comments  may  be 
inspected  at  this  location  between  8:00 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Cook,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (781)  238-7133,  fax 
(781) 238-7199. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  conunents,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-45-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-ANE-45-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 


Discussion 

On  April  2, 1999,  the  Federal 
Aviation  Administration  (FAA)  issued 
airworthiness  directive  (AD)  99-08-11, 
Amendment  39-311117  (64  FR  17956, 
April  13, 1999),  to  require  revisions  to 
the  Airworthiness  Limitations  Section 
(ALS)  and  Maintenance  Scheduling 
Section  (MSS)  of  the  Instructions  for 
Continued  Airworthiness  (ICA)  in  the 
Time  Limits  Manual  (Chapter  05-10-00) 
of  the  Engine  Manuals  of  International 
Aero  Engines  AG  (L\E)  V2500-A1/-A5/ 
-D5  series  turbofan  engines  to  include 
required  enhanced  inspection  of 
selected  critical  life-limited  parts  at 
each  piece-part  exposure. 

New  Inspection  Procedures 

Since  the  issuance  of  that  AD,  lAE  has 
developed  additional  focused 
inspection  procediu'es.  This  proposal 
would  add  additional  parts  that  would 
require  enhanced  inspection  at  each 
piece-part  exposure. 

Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  99-08-11  to  add 
additional  critical  life-limited  parts  for 
enhanced  inspection  at  each  piece-part 
opportunity. 

Economic  Analysis 

The  FAA  estimates  that  229  engines 
installed  on  airplanes  of  U.S.  registry 
would  be  affected  by  this  proposed  AD, 
that  it  would  take  approximately  2  work 
hours  per  engine  to  perform  the 
enhanced  inspection  for  both  high 
pressure  (HP)  turbine  disks.  The  FAA 
estimates  that  approximately  458  HP 
turbine  disks  (stage  1  and  2)  would  be 
inspected.  The  average  labor  rate  is  $60 
per  work  hour.  The  total  cost  of  the  new 
inspections  per  engine  would  be 
approximately  $120.  Using  average  shop 
visitation  rates,  the  annual  cost  impact 
of  the  added  inspections  on  U.S. 
operators  is  approximately  $28,000. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
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in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  woidd  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursiiant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
S  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-11117  (64  FR 
17956,  April  13, 1999),  and  by  adding 

a  new  airworthiness  directive,  to  read  as 
follows: 

International  Aero  Engines  AG:  Docket  No. 
98-ANE-45-AD.  Supersedes  AD  99-08- 
1 1 ,  Amendment  39-1 1117. 

Applicability:  International  Aero  Engines 
AG  (lAE)  V2500-A1/-A5/-D5  series  turbofan 
engines,  installed  on  but  not  liftiited  to 
Airbus  Industrie  A319,  A320,  and  A321 
series,  and  McDonnell  Douglas  MD-90  series 
airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  critical  life-limited  rotating 
engine  part  failure,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  airplane,  accomplish  the  following: 

Inspections 

(a)  Within  the  next  30  days  after  the 
effective  date  of  this  AD,  revise  the 
Airworthiness  Limitations  Section  (ALS)  and 
Maintenance  Scheduling  Section  (MSS)  of 
the  Instructions  for  Continued  Airworthiness 
(ICA)  in  the  Time  Limits  Manual  (Chapter 
05-10-00)  of  the  Engine  Manuals,  part 
number  (P/N)  E-V2500-1L\  and  P/N  E- 
V2500-3IA,  and  for  air  carrier  operations 
revise  the  approved  continuous 
airworthiness  maintenance  program,  by 

(i)  Adding  the  following  to  paragraph  1, 
entitled  "Airworthiness  Limitations:"  "Refer 
to  paragraph  2 — Maintenace  Scheduling  for 
information  that  sets  forth  the  operator's 
maintenance  requirements  for  the  V2500  On- 
Condition  engine." 

(ii)  Adding  the  following  paragraph  2. 
entitled  '.'Maintenance  Scheduling:" 
"Whenever  a  Group  A  part  identified  in  this 
paragraph  (see  2.1  for  definition  of  Group  A) 
satisfies  both  of  the  following  conditions: 

(A)  The  part  is  considered  completely 
disassembled  when  accomplished  in 
accordance  with  the  disassembly  instructions 
in  the  engine  manufacturer's  engine  manual; 
and 

(B)  The  part  has  accumulated  more  than 
100  cycles  in  ser\ice  since  the  last  piece-part 
opportunity  inspection,  provided  that  the 
part  was  not  damaged  or  related  to  the  cause 
for  its  removal  from  the  engine;  then  that  part 
is  considered  to  be  at  the  piece-part  level  and 
it  is  mandatory  to  perform  the  inspections  for 
that  part  as  specified  in  the  following: 


Part  nomenclature 

Pan  No. 
(P/N) 

Inspect  per  engine  manual  chapter 

Fan  Disk  

Stage  1  HP  Turbine  Hub 

Stage  2  HP  Turtwne  Hub 

An 

AN  

AH  

Chapter  72-31-12,  Subtask  72-31-12-230-054. 
Chapter  72-45-1 1 ,  Task  72-45-1 1-200-002. 
Chapter  72-45-31 ,  Task  72-45-31-200-004, 

(b)  Except  as  provided  in  paragraph  (c)  of 
this  AD,  and  notwithstanding  contrary 
provisions  in  section  43.16  of  the  Federal 
Aviation  Regulations  (14  CFR  43.16),  these 
mandatory  inspections  shall  be  performed 
only  in  accordance  with  the  ALS  and  MSS 
of  the  ICA  in  the  Time  Limits  Manual 
(Chapter  05-10-00)  of  the  Engine  Manuals, 
P/N  E-V2500-1LA  and  P/N  E-V2500-3IA. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Engine  Certification 
Office  (ECO).  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector  (PMI),  who 
may  add  comments  and  then  send  it  to  the 
ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Ferry  Flights 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Continuous  Airworthiness  Maintenance 
Program 

(e)  FAA-certificated  air  carriers  that  have 
an  approved  continuous  airworthiness 
maintenance  program  in  accordance  with  the 
record  keeping  requirement  of  §  121.369(c)  of 
the  Federal  Aviation  Regulations  [14  CFR 
121.369  (c)l  of  this  chapter  must  maintain 
records  of  the  mandatory  inspections  that 
result  from  revising  the  ALS  and  MSS  of  the 
ICA  in  the  Time  Limits  Manual  (Chapter  05- 
lO-OO)  of  the  Engine  Manuals,  P/N  E-V2500- 
IIA  and  P/N  E-V2500-3IA.  and  the  air 


carrier's  continuous  airworthiness  program. 
Alternately,  certificated  air  carriers  may 
establish  an  approved  system  of  record 
retention  that  provides  a  method  for 
preservation  and  retrieval  of  the  maintenance 
records  that  include  the  inspections  resulting 
from  this  AD,  and  include  the  policy  and 
procedures  for  implementing  this  alternate 
method  in  the  air  carrier's  maintenance 
manual  required  by  §  121.369(c)  of  the 
Federal  Aviation  Regulations  (14  CFR 
121.369  (c)];  however,  the  alternate  system 
must  be  accepted  by  the  appropriate  PMI  and 
require  the  maintenance  records  be 
maintained  either  indefinitely  or  until  the 
work  is  repeated.  Records  of  the  piece-part 
inspections  are  not  required  under 
§  121.380(a)(2)(vi)  of  the  Federal  Aviation 
Regulations  [14  CFR  121.380(a)(2)  (vi)].  All 
other  operators  must  maintain  the  records  of 
mandatory  inspections  required  by  the 
applicable  regulations  governing  their 
operations. 
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Note  3:  The  requirements  of  this  AD  have 
been  met  when  the  engine  manual  changes 
are  made  and  air  carriers  have  modified  their 
continuous  airworthiness  maintenemce  plans 
to  reflect  the  requirements  in  the  Engine 
Manuals. 

Issued  in  Burlington.  Massachusetts,  on 
September  30, 1999. 
David  A.  Downey, 
Assistant  Manager, 
Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  99-26137  Filed  10-6-99;  8:45  am) 
BILUNO  CODE  4910>13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

(Docket  No.  98-ANE-66-AD] 

RIN212&-AA64 

Airworthiness  Directives;  Pratt  & 
Whitney  PW4000  Series  Turt)ofan 
Engines 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  dociunent  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  Pratt  & 
Whitney  PW4000  series  turbofan 
engines,  that  currently  requires 
revisions  to  the  Time  Limits  Section  of 
the  manufactiu-er's  Engine  Manuals 
(EMs)  to  include  required  enhanced 
inspection  of  selected  critical  life- 
limited  parts  at  each  piece-part 
exposure.  This  action  would  add 
additional  critical  life-limited  parts  for 
enhanced  inspection.  This  proposal  is 
prompted  by  additional  focused 
inspection  procedures  for  other  critical 
life-limited  rotating  engine  parts  that 
have  been  developed  by  the 
manufacturer.  The  actions  specified  by 
this  proposed  AD  are  intended  to 
prevent  critical  life-limited  rotating 
engine  part  failure,  which  could  result 
in  an  uncontained  engine  failure  and 
damage  to  the  airplane. 
DATES:  Comments  must  be  received  by 
December  6, 1999. 

ADDRESSES:  Submit  comments  to  the 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-ANE-66-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299.  Comments  may  also  be 
sent  via  the  Internet  using  the  following 
address : ' ' 9-ane-adcomment@faa.gov" . 
Comments  sent  via  the  Internet  must 


contain  the  docket  number  in  the 
subject  line.  Comments  may  be 
inspected  at  this  location  between  8:00 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  White,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299:  telephone  (781)  238-7128, 
fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substemce  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to  . 
Docket  Number  98-ANE-66-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-ANE-66-AD,  12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299. 

Discussion 

On  April  2, 1999,  the  Federal 
Aviation  Administration  (FAA)  issued 
airworthiness  directive  (AD)  99-08-15, 
Amendment  39-311121  (64  FR  17947, 
April  13, 1999),  to  require  revisions  to 
the  Time  Limits  Section  in  the  Engine 
Manuals  (EMs)  for  certain  Pratt  & 


Whitney  (PW)  PW4000  series  turbofan 
engines  to  include  required  enhanced 
inspection  of  selected  critical  life- 
limited  rotating  components  in  the  fan 
rotor  at  each  piece-part  exposure. 

New  Procedures  and  Parts 

Since  the  issuance  of  that  AD, 
additional  focused  inspection 
procedures  for  other  critical  life-limited 
rotating  engine  parts  have  been 
developed.  The  new  parts  are  the: 

•  High  Pressure  Compressor  (HPC)  5th 
stage  disk 

•  HPC  fixint  drum  rotor 

•  HPC  rear  drum  rotor 

•  HPC  15th  stage  disk 

•  High  Pressure  Turbine  (HPT)  1st  stage 
airseal — on  certain  models 

•  HPT  2nd  stage  airsealuon  certain 
models 

•  HPT  1st  stage  (ft-ont)  hub 

•  HPT  2nd  stage  (rear)  hub 

Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
tjrpe  design,  the  proposed  AD  would 
supersede -AD  99-08-15  to  require  the 
additional  critical  life-limited  rotating 
engine  parts  to  be  subject  to  focused 
inspection  at  each  piece-part 
opportimity. 

Changes  From  AO  99-08-15 

The  FAA  has  revised  the  piece-part 
definition  to  make  it  clearer  at  which 
assembly  level  (assembly  or  detail) 
inspection  of  the  part  is  acceptable. 

Also,  the  FAA  has  added  additional 
part  numbers  (P/Ns)  to  the  LPC  Hub 
Assembly  section  of  the  AD  to  include 
the  PW4098  models.  While  the 
inspections  required  for  these  parts 
were  included  in  the  manufacturer's 
service  documentation  upon  entry  into 
service  and  therefore  do  not  need  to  be 
included  in  this  AD,  the  FAA  has 
included  these  P/Ns  to  make  this  AD  an 
all-inclusive  inspection  requirement  for 
all  PW4000  series  engine  models. 

Finally,  the  FAA  has  corrected  an 
error  in  the  LPC  hub  assembly,  which 
was  discovered  in  the  original  AD.  The 
detail  P/N  for  the  LPC  hub  assembly 
P/N  51B631  was  changed  from 
"50B601"  to  "51B601." 

Economic  Analysis 

The  FAA  estimates  that  450  engines 
installed  on  airplanes  of  US  registry 
would  be  affected  by  this  proposed  AD, 
that  it  would  take  approximately  8  work 
hours  per  engine  to  accomplish  the 
proposed  actions.  The  average  labor  rate 
is  $60  per  work  hoiu,  the  average  Shop 
Visit  Rate  is  .097,  and  the  average  usage 
is  3,250hrs/year/engine.  Based  on  these 
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figures  and  assuming  that  on  average  5 
components  per  visit  will  require  an 
inspection,  the  total  cost  impact  of  the 
proposed  AD  on  US  operators  is 
estimated  to  be  $337,000  per  year,  or 
approximately  $750  per  engine  per  year. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  govenmient  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subfects  inl4  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows:. 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-11121  (64  FR 
17947,  April  13,  1999),  and  by  adding 

a  new  airworthiness  directive,  to  read  as 
follows: 

Pratt  &  Whitney:  Docket  No.  98-ANE-66- 
AD.  Supersedes  AD  99-08-15, 
Amendment  39-11121. 
Applicability:  Pratt  &  Whitney  (PW)  Model 
PW4050.  PW4052,  PW4056,  P\V4060, 
PW4060A,  PW4060C,  PW4062.  PW4152. 
PW4156,  PW4156A,  PW4158,  PW4160, 
PW4460.  PW4462,  PW4168,  PW4168A, 
PW4164,  PW4074,  PW4074D,  PW4077, 
PW4077D,  PW4084,  PW4084D,  PW4090, 
PVV4090D.  and  PW4098  turbofan  engines, 
installed  on  but  not  limited  to  Airbus  A300, 
A310.  and  A330  series,  Boeing  747,  767,  and 
777  series,  and  McDonnell  Douglas  MD-11 
series  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
.of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 


that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  critical  life-limited  rotating 
engine  part  failure,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  airplane,  accomplish  the  following: 

Inspections 

(a)  Within  the  next  30  days  after  the 
effective  date  of  this  AD,  revise  the  Time 
Limits  Section  of  the  manufacturer's  Engine 
Manual  (EM),  Part  Numbers  (P/Ns)  50A605, 
50A443.  51A342.  50A822,  51A751.  and 
51A345,  as  applicable,  for  PW  Model 
PW4050,  PW4052,  PW4056,  PW4060, 
PW4060A,  PW4060C,  PW4062,  PW4152, 
PW4156,  PW4156A,  PW4158.  PW4160, 
PW4460.  PW4462,  PW4168,  PW4168A, 
PW4164,  PW4074.  PW4074D.  PW4077, 
PW4077D.  PW4084,  PW4084D,  PW4090. 
PW4090D,  and  PW4098  turbofan  engines, 
and  for  air  carrier  operations  revise  the 
approved  continuous  airworthiness 
maintenance  program,  by  adding  the 
following: 

"MANDATORY  INSPECTIONS 

(1)  Perform  inspections  of  the  following 
parts  at  each  piece-part  opportunity  in 
accordance  with  the  instructions  provided  in 
the  applicable  PW4000  series  Engine 
Cleaning,  Inspection,  and  Repair  (CIR) 
Manuals: 


Nomenclature  (description) 


Part  No. 


CIR  manual 
section 

CIR  manual 
inspection 

CIR  manual 

72-31-07 

lnsp/Check-02  .. 

51A357 

72-31-07 

lnsp/check-02  ... 

51A750 

72^5-06 

lnsp/Check-02  .. 

51A357 

72-35-06 
72-35-07 

lnsp/Check-02  .. 
lnsp/Check-02  .. 

51A750 
51A357 

72-35-07 
72-35-08 
72^5-10 

lnsp/Check-02  .. 
lnsp/Check-02  .. 
lnsp/Check-02  .. 

51A750 
51A357 
51A357 

72-35-10 

lnsp/Check-02  .. 

51A750 

72-35-92 
72-52-19 
72-52-05 

lnsp/Check-02  .. 
lnsp/Check-02  .. 
lnsp/Check-02  .. 

51A750 
51A750 
51A357 

72-52-05 

lnsp/Check-02  .. 

51A750 

Hub,  IPC  Assembly 


HPC  5th  stage  disk  .. 
HPC  front  drum  rotor 

HPC  rear  drum  rotor  . 


HPC  15th  disk  

HPT  1st  stage  airseal 
HPT  first  stage  hub  .. 


50B221  (50B201  Detail);  50B321  (50B301  Detail);  51B321 
(51B301  Detail);  52B021  (52B001  Detail). 

518631  (51B601  Detail);  51B821  (51B801  Detail);  52B521 
(52B501  Detail):  52B421  (52B401  Detail);  52B321 
(52B101  Detail);  51B721  (52B101  Detail). 

51H005;      51H905;      54H405;      54H705;      54H705-001; 

'  56H605;  56H705. 

54H705;  55H805;  56H505 

50H859;  50H859-001;  51H426-01;  52H559-01;  52H926- 
01;  53H676-01;  53H976-01;  54H626-01;  54H816-01; 
55H106-O1;. 

53H406-01;  55H206-01:  56H306-01  

50H936;  50H936-002;  53H923-01;  53H923-001  

53H973-01;  53H973-001;  54H803-01;  54H803-001; 
56H013-01. 

55H722-01;  55H410-01;  57H010-01;  57H210-01; 
57H610-01. 

55H615;  56H015;  57H715 

50L663;  50L959;  53L003 

50L501;  51L601;  51L201;  52L401;  52L301  (51L901  De- 
tail); 51L201-021  (51L201  Detail);  50L761  (52L201  De- 
tail). 

52Lg01  (53L001  Detail);  52L701  (52L601  Detail);  53L121 
(53L601  Detail);  53L021  (53L101  Detail). 
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Nomenclature  (description) 

Part  No. 

CIR  manual 
section 

CIR  manual 
inspection 

CIR  manual 

HPT  2nd  stage  airseal 

HPT  second  stage  hub 

50L926  (50L925  Detail)*;  50L976  (50L925  Detail)*;  50L960 
(50L961  Detail)*;  50L993  {50L994  Detail)*. 

50L602-021  (50L602  Detail);  50L602-022  (50L602  Detail); 
50L602-023  (50L602  Detail);  50L602-024  (50L602  De- 
tail); 50L602-O01;  50L902-O21  (50L902  Detail); 
50L902-022  (50L902  Detail);  52L002-021  (52L002  De- 
tail); 52L402  (52L002  Detail);  52L802  (52L002  Detail); 
53L602  (52L002  Detail). 

52L702  (52L102  Detail);  53L232  (53L202  Detail);  53L332 
(53L402  Detail);  53L042  (53L702  Detail). 

72-52-^2 
72-52-06 

72-52-06 

lnsp/Check-02  .. 
lnsp/Check-02  .. 

lnsp/Check-02  .. 

51A750 
51A357 

51A750 

'These  parts  must  be  inspected  at  the  Detail  level  (metering  plugs  and  Dampers  must  be  removed).  Assembly  P/N  is  listed  only  for  reference 
and  consistency  with  PW  Manuals. 


Except  as  noted,  all  parts  may  be  inspected 
at  any  part  number  level  of  disassembly 
listed  in  the  Table  above. 

(2)  For  the  purposes  of  these  mandatory 
inspections,  piece-part  opportunity  means: 

(!)  The  part  is  considered  completely 
disassembled  when  accomplished  in 
accordance  with  the  disassembly  instructions 
in  the  manufacturer's  engine  manuals  to 
either  the  detail  or  assembly  level  part 
numbers  listed  in  the  Table  above  (except  as 
noted):  and 

(ii)  The  part  has  accumulated  more  than 
100  cycles  in  service  since  the  last  piece-part 
opportunity  inspection,  provided  that  the 
part  was  not  damaged  or  related  to  the  cause 
for  its  removal  from  the  engine." 

(b)  Except  as  provided  in  paragraph  (c)  of 
this  AD,  and  notwithstanding  contrary 
provisions  in  section  43.16  of  the  Federal 
Aviation  Regulations  (14  CFR  43.16),  these 
mandatory  inspections  shall  be  performed 
only  in  accordance  with  the  Time  Limits 
Section  of  the  manufactiu^r's  EMs. 

Alternative  Method  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 

^provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Engine  Certification 
Office  (ECO).  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector  (PMI),  who 
may  add  comments  and  then  send  it  to  the 
ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Ferry  Flights 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Continuous  Airworthiness  Maintenance 
Program 

(e)  FAA-certificated  air  carriere  that  have 
an  approved  continuous  airworthiness 
maintenance  program  in  accordance  with  the 
record  keeping  requirement  of  §  121.369(c)  of 
the  Federal  Aviation  Regulations  (14  CFR 
121.369(c))  of  this  chapter  must  maintain 
records  of  the  mandatory  inspections  that 
result  from  revising  the  Time  Limits  Section 
of  the  EMs  and  the  air  carrier's  continuous 


airworthiness  program.  Alternately, 
certificated  air  carriers  may  establish  an 
approved  system  of  record  retention  that 
provides  a  method  for  preservation  and 
retrieval  of  the  maintenance  records  that 
include  the  inspections  resulting  from  this 
AD,  and  include  the  policy  and  procedures 
for  implementing  this  alternate  method  in  the 
air  carrier's  maintenance  manual  required  by 
§  121.369(c)  of  the  Federal  Aviation 
Regulations  (14  CFR  121.369(c));  however, 
the  alternate  system  must  be  accepted  by  the 
appropriate  PMI  and  require  the  maintenance 
records  be  maintained  either  indefinitely  or 
until  the  work  is  repeated.  Records  of  the 
piece-part  inspections  £u%  not  required  under 
§  121.380(a)(2)(vi)  of  the  Federal  Aviation 
Regulations  (14  CFR  121.380(a)(2)(vi)).  All 
other  operators  must  maintain  the  records  of 
mandatory  inspections  required  by  the 
applicable  regulations  governing  their 
operations. 

Note  3:  The  requirements  of  this  AD  have 
been  met  when  the  engine  manual  changes 
are  made  and  air  carriers  have  modiBed  their 
continuous  airworthiness  maintenance  plans 
to  reflect  the  requirements  in  the  EMs. 

Issued  in  Burlington,  Massachusetts,  on 
September  30, 1999. 
David  A.  Downey, 

Assistant  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  99-26136  Filed  10-6-99:  8:45  am) 
BIUJNG  CODE  4«10-.13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NE-4»-AD] 

RIN  2120-AA64 

Airworttiiness  Directives;  General 
Electric  Company  CF34  Series 
Turt)ofan  Engines 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  proposal  would  require 
revisions  to  the  Time  Limits  Section 


(TLS)  of  the  General  Electric  Company 
CF34  Series  Turbofan  Engine  Manual  to 
include  required  enhanced  inspection  of 
selected  critical  life-limited  parts  at 
each  piece-part  exposure.  This  action 
would  add  additional  critical  life- 
limited  parts  at  each  piece-part 
exposure.  This  proposal  would  also 
require  an  air  carrier's  approved 
continuous  airworthiness  maintenance 
program  to  incorporate  these  inspection 
procediues.  Air  carriers  with  an 
approved  continuous  airworthiness 
maintenance  program  would  be  allowed 
to  either  maintain  the  records  showing 
the  current  status  of  the  inspections 
using  the  record  keeping  system 
specified  in  the  air  carrier's 
maintenance  manual,  or  establish  an 
acceptable  alternate  method  of  record 
keeping.  This  proposal  is  prompted  by 
a  Federal  Aviation  Administration 
(FAA)  study  of  in-service  events 
involving  uncontained  failures  of 
critical  rotating  engine  parts  that 
indicated  the  need  for  improved 
inspections.  The  improved  inspections 
are  needed  to  identify  those  critical 
rotating  parts  with  conditions,  which  if 
allowed  to  continue  in  service,  could 
residt  in  imcontained  failures.  The 
actions  specified  by  this  proposed 
airworthiness  directive  (AD)  are 
intended  to  prevent  critical  life-limited 
rotating  engine  part  failiu-e,  which  could 
result  in  an  uncontained  engine  failiue 
and  damage  to  the  airplane, 
DATES:  Comments  must  be  received  by 
December  6, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  99-NE-49- 
AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ane- 
adcomment@faa.gov".  Comments  sent 
via  the  Internet  must  contain  the  docket 
niunber  in  the  subject  line.  Comments 
may  be  inspected  at  this  location 
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between  8:00  a.m.  and  4:30  p.m., 
Monday  tbrough  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Donovan,  Aerospace  Engineer 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  KfA 
01803-5299;  telephone  (781)  238-7743, 
fax (238) 238-7199. 
SUPPLBiENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such    ■ 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
nvimber  and  be  submitted  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the  ' 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NE-49-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Coimsel,  Attention:  Rules 
Docket  No.  99-NE-49-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion  , 

A  recent  Federal  Aviation 
Administration  (FAA)  study  analyzing 
15  years  of  accident  data  for  transport 
category  airplanes  identified  several 
failure  mode  root  causes  that  can  result 
in  serious  safety  hazards  to  transport 
category  airplanes.  This  study  identified 
uncontained  failxire  of  critical  life- 
limited  rotating  engine  parts  as  the 
leading  engine-related  safety  hazard  to 


airplanes.  Uncontained  engine  failures 
have  resulted  from  imdetected  cracks  in 
rotating  parts  that  initiated  and 
propagated  to  failure.  Cracks  can 
originate  from  causes  such  as 
unintended  excessive  stress  from  the 
original  design,  or  they  may  initiate 
from  stresses  induced  from  material 
flaws,  handling  damage,  or  damage  from 
machining  operations.  The  failure  of 
rotating  parts  can  present  a  significant 
safety  hazard  to  the  airplanes  by  release 
of  high  energy  fragments  that  coidd 
injure  passengers  or  crew  by  penetrating 
of  the  cabin,  damaging  flight  control 
surfaces,  severing  flammable  fluid  lines, 
or  otherwise  compromising  the 
airworthiness  of  the  airplane. 

Interventioii  Strategy 

Accordingly,  the  FAA  has  developed 
an  intervention  strategy  to  significantly 
reduce  imcontained  engine  failures. 
This  intervention  strategy  was 
developed  after  consultation  with 
industry  and  will  be  used  as  a  model  for 
future  initiatives.  This  intervention 
strategy  is  to  conduct  enhanced, 
nondestructive  inspections  of  fan  disks, 
certain  high  pressure  turbine  (HPT) 
rotor  disks,  and  HPT  rotor  outer  torque 
couplings,  which  could  most  likely 
result  in  a  safety  hazard  to  the  airplane 
in  the  event  of  a  fracture. 

Foture  Rulemaking 

The  FAA  is  also  considering  the  need 
for  additional  rule  making.  Future 
airworthiness  directives  (ADs)  may  be 
issued  introducing  additional 
intervention  strategies  to  further  reduce 
or  eliminate  uncontained  engine 
failures. 

Safety  Critical  Parts  and  Inspection 
Methods 

Properly  focused  enhanced 
inspections  require  identification  of  the 
parts  whose  failure  presents  the  highest 
safety  hazard  to  the  airplane,  identifying 
the  most  critical  features  to  inspect  on 
these  parts,  and  utilizing  inspection 
procedures  and  techniques  that  improve 
crack  detection.  The  FAA,  with  close 
cooperation  of  the  engine 
manu&cturers,  has  completed  a  detailed 
analysis  that  identifies  the  most  safety 
significant  parts  and  features,  and  the 
most  appropriate  inspection  methods. 

Critical  life-limitea  high-energy 
rotating  parts  are  currently  subject  to 
some  form  of  recommended  crack 
inspection  when  exposed  during  engine 
maintenance  or  disassembly.  As  a  result 
of  this  AD,  the  inspections  currently 
recommended  by  ihe  manufacturer  will 
become  mandatory  for  those  parts  listed 
in  the  compliance  section.  Furthermore, 
the  FAA  intends  that  additional 


mandatory  enhanced  inspections 
resiUting  from  this  AD  serve  as  an 
adjunct  to  the  existing  inspections.  The 
FAA  has  determined  that  the  enhanced 
inspections  will  significantly  improve 
the  probability  of  crack  detection  while 
the  parts  are  disassembled  during 
maintenance.  All  mandatory  inspections 
must  be  conducted  in  accordance  with 
detailed  inspection  procedures 
prescribed  in  the  manufacturer's 
Turbofan  Engine  Manual. 

Part  121  Operators 

Additionally,  this  AD  allows  for  air 
carriers  operating  imder  the  provisions 
of  14  CFR  part  121  with  an  FAA- 
approved  continuous  airworthiness 
maintenance  program,  and  entities  with 
whom  those  air  carriers  make 
arrangements  to  perform  this 
maintenance,  to  verify  performance  of 
the  enhanced  inspections  by  retaining 
the  maintenance  records  that  include 
the  inspections  resulting  from  this  AD, 
provided  that  the  records  include  the 
date  and  signature  of  the  person 
performing  the  maintenance  action. 
These  records  must  be  retained  with  the 
maintenance  records  of  the  part,  engine 
module,  or  engine  until  the  task  is 
repeated.  This  will  establish  a  method 
of  record  preservation  and  retrieval 
typical  to  those  in  existing  continuous 
airworthiness  maintenance  programs. 
Instructions  must  be  included  in  an  air 
carrier's  maintenance  manual  providing 
procedures  on  how  this  record 
preservation  and  retrieval  system  will 
be  implemented  and  integrated  into  the 
air  carrier's  record  keeping  system. 

Proposed  Actions 

This  proposal  would  require,  within 
the  next  30  days  after  the  effective  date 
of  this  AD,  revisions  to  the  Time  Limits 
Section  (TLS)  in  the  General  Electric 
Company  (GE)  CF34  Series  Turbofan 
Engine  Manual,  and,  for  air  carriers,  the 
approved  continuous  airworthiness 
maintenance  program.  GE,  the 
manufacturer  of  CF34-3A1  and  CF34- 
3Bl  series  turbofan  engines,  used  on  14 
CFR  part  25  airplanes,  has  provided  the 
FAA  with  a  detailed  proposal  that 
identifies  and  prioritizes  the  critical  life- 
limited  rotating  engine  parts  with  the 
highest  potential  to  hazard  the  airplane 
in  the  event  of  failure,  along  with 
instructions  for  enhanced,  focused 
inspection  methods.  The  enhanced 
inspections  resulting  from  this  AD  will 
be  conducted  at  piece-part  opportunity, 
as  defined  below  in  the  compliance 
section,  rather  than  specific  time 
inspection  intervals. 
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Economic  Analysis 

The  FAA  estimates  that  352  engines 
installed  on  airplanes  of  US  registry 
would  be  affected  by  this  proposed  AD, 
that  it  would  take  approximately  2  work 
hours  per  engine  to  accomplish  the 
proposed  actions.  The  average  labor  rate 
is  $60  per  work  hour.  The  total  cost  of 
the  new  inspections  per  engine  would 
be  approximately  $120  per  year.  Using 
average  shop  visit  rates,  275  engines  are 
expected  to  be  affected  per  year.  The 
annual  cost  impact  of  the  proposed  AD 
on  US  operators  is  therefore  estimated 
to  be  $33,000. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States;  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
tmder  the  criteria  of  the  Regulatory 
Fl^bility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

139.13    [Amandad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

General  Electric  Company:  Docket  99-NE- 
49- AD. 

Applicability:  General  Electric  Company 
(GE)  CF34-3A1  and  -3Bl  series  turbofan 
engines,  installed  on  but  not  limited  to 
Bombardier  Canadair  CL601R  (RJ)  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  imsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  prevent  critical  life-limited  rotating 
engine  part  failui-e,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  airplane,  accomplish  the  following: 

Inspections 

(a)  Within  the  next  30  days  after  the 
effective  date  of  this  AD.  revise  the  Time 
Limits  Section  (TLS),  Chapter  5-21-00,  of  the 
GE  CF34  Series  Turbofan  Engine  Manual. 
SEI-756.  and  for  air  carrier  operations  revise 
the  approved  continuous  airworthiness 
maintenance  program,  by  adding  the 
following: 

"9.  CF34-3A1  and  CF34-3B1  Engine 
Maintenance  Program — Shop  Level 
Mandatory  Inspection  Requirements. 

A.  This  procedure  is  used  to  identify 
specific  piece-parts  that  require  mandatory 
inspections  that  must  be  accomplished  at 
each  piece-part  exposure  using  the  applicable 
Chapters  referenced  in  Table  804  for  the 
inspection  requirements. 

B.  Piece-part  exposure  is  defined  as 
follows: 

(1)  For  engines  that  utilize  the  "On 
Condition"  maintenance  requirements;  The 
part  is  considered  completely  disassembled 
when  done  in  accordance  with  the 
disassembly  instructions  in  the  GAE  engine 
authorized  overhaul  Engine  Manual.  The  part 
has  accimiulated  more  than  100  cycles-in- 
service  since  the  last  piece-part  opportunity 
inspection,  provided  that  tlie  part  was  not 
damaged  or  related  to  the  cause  for  its 
removal  from  the  engine. 

(2)  For  engines  that  utilize  the  "Hard 
Time"  maintenance  requirements:  The  part  is 
considered  completely  disassembled  when 
done  in  accordance  with  the  disassembly 
instructions  used  in  the  "Minor 
Maintenance"  and  "Overhaul"  instructions 
in  the  GEAE  engine  authorized  Engine 
Manual.  The  part  has  accumulated  more  than 
100  cycles  in  service  since  the  last  piece-part 
opportiuiity  inspection,  provided  that  the 
part  was  not  damaged  or  related  to  the  cause 
for  its  removal  from  the  engine. 

C.  Refer  to  Table  804  below  for  the 
mandatory  inspection  requirements. 


Table  804.— Mandatory  Inspection  Requirements 


Part  Name/Part  No.  (P/N) 


Manual  chapter/section/subject 


Mandatory  inspection 


Fan  Disk  (all) 


Stage  1  high  pressure  turbine  (HPT)  Rotor  Disk  (P/N  6078T93  ar>d 
all  reworked  P/N  rotor  disks). 


Stage  1  HPT  Rotor  Disk.  P/N  5079T52. 


Stage  2  HPT  Rotor  Disk  (P/N  6078T94  and  all  reworked  P/N  rotor 
disks). 


Stage  2  HPT  Rotor  Disk,  P/N  5079T53 


72-21-00.  Inspection 
72-46-00.  Inspection 

72-46-00.  Inspectk>n 

72-46-00,  Inspection 

72-46-00.  Inspection 


All  areas  (FPI).^ 
Bores  (ECI).2 
All  areas  (FPI).'' 
Bores  (ECI).^ 
Boltholes  (ECI).2 
Air  Holes  (ECI).^ 
All  areas  (FPI).^ 
Bores  (ECl).' 
Boltholes  (ECI).2 
Air  Holes  (ECI).2 
All  areas  (FPI).i 
Bores  (ECI).^ 
Boltholes  (ECI).2 
Air  Holes  (ECI).2 
All  areas  (FPI).^ 
Bores  (ECI).2 
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Table  804.— Mandatory  Inspection  Requirements— Continued 


Part  Name/Part  No.  (P/N) 


HPT  Rotor  Outer  Torque  Coupling  (P/N  5041 T67,  PN  5079T64, 
and  all  reworked  P/N  couplings). 


Manual  chapter/section/subiect 


72-46-00,  Inspection 


1  FPURuorescent  Penetrant  Inspection  Method. 
2ECI  =  Eddy  Current  Inspection". 


Mandatory  inspection 


All  areas  (FPI). 
Bore  (ECI).2 


(b)  Except  as  provided  in  paragraph  (c)  of 
this  AD.  and  notwithstanding  contrary 
provisions  in  section  43.16  of  the  Federal 
Aviation  Regulations  (14  CFR  43.16).  these 
mandatory  inspections  shall  be  perfonned 
only  in  accordance  with  the  TLS,  Chapter  5- 
21-00,  of  the  General  Electric  Company, 
CF34  Series  Turbofan  Engine  Manual,  SEI- 
756. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Engine  Certification 
Office.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenancejnspector  (PMI),  who  may  add 
comments  and  then  send  it  to  the  Engine 
Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  ftxim  the  Engine 
Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  F A A-certi  floated  air  carriers  that  have 
an  approved  continuous  airworthiness 
maintenance  program  in  accordance  with  the 
record  keeping  requirement  of  §  121.369(c)  of 
the  Federal  Aviation  Regulations  (14  CFR 
121.369(c))  of  this  chapter  must  maintain 
records  of  the  mandatory  inspections  that 
result  from  revising  the  TLS  and  the  air 
carrier's  continuous  airworthiness  program. 
Alternately,  certificated  air  carriers  may 
establish  an  approved  system  of  record 
retention  that  provides  a  method  for 
preservation  and  retrieval  of  the  mainteneuice 
records  that  include  the  inspections  resulting 
from  this  AD,  and  include  the  policy  and 
procedures  for  implementing  this  alternate 
method  in  the  air  carrier's  maintenance 
manual  required  by  §  121.369(c)  of  the. 
Federal  Aviation  Regulations  (14  CFR 
121.369(c));  however,  the  alternate  system 
must  be  accepted  by  the  appropriate  PMI  and 
require  the  maintenance  records  be 
maintained  either  indefinitely  or  until  the 
work  is  repeated.  Records  of  the  piece-part 
inspections  are  not  required  under 

$  121.380(a)(2)(vi)  of  the  Federal  Aviation 
Regulations  (14  CFR  121.380(a)(2)(vi)).  All 
other  operators  must  maintain  the  records  of 
mandatory  inspections  required  by  the 
applicable  regulations  governing  their 
operations. 

Note  3:  The  requirements  of  this  ADiiave 
been  met  when  the  engine  manual  changes 
are  made  and  air  carriers  have  modified  their 
continuous  airworthiness  maintenance  plans 


to  reflect  the  requirements  in  the  GE  CF34 
Series  Turbofan  Engine  Manual. 

Issued  in  Burlington,  Massachusetts,  on 
September  30, 1999. 

David  A.  Downey, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-26208  Filed  10-6-99;  8:45  am] 
BILUNO  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATKM 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-ANE-41-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Generai 
Electric  Company  CF6-6,  CF6-45,  and 
CF6-50  Series  Turt>ofan  Engines 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AO),  applicable  to  General 
Electric  Company  (GE)  CF6-6,  CF6-45, 
and  CF6-50  series  turbofan  engines,  that 
ciirrently  requires  revisions  to  the  Time 
Limits  Section  of  the  manufacturer's 
Instructions  for  Continued 
Airworthiness  (ICA)  to  include  required 
enhanced  inspection  of  selected  critical 
life-limited  parts  at  each  piece-part    - 
exposure.  This  action  would  add 
additional  disk  bore  eddy  current 
inspections  (ECI)  for  the  high  pressure 
turbine  rotor  (HPTR)  Stage  1  and  2 
disks.  This  proposal  is  prompted  by 
additional  focused  inspection 
procedures  that  have  been  developed  by 
the  maniifacturer.  The  actions  specified 
by  this  proposed  AD  are  intended  to 
prevent  critical  life-limited  rotating 
engine  part  failure,  which  could  result 
in  an  imcontained  engine  failure  and 
damage  to  the  airplane. 
DATES:  Comments  must  be  received  by 
December  6, 1999. 

ADDRESSES:  Submit  comments  to  the 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-ANE-41-AD,  12  New 


England  Executive  Park,  Burlington,  MA 
01803-5299.  Comments  may  also  be 
sent  via  the  Internet  using  the  following 
address:  "9-ane-adcomment@faa.gov". 
Comments  sent  via  the  Internet  must 
contain  the  docket  number  in  the 
subject  line.  Comments  may  be 
inspected  at  this  location  between  8:00 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Curtis,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781)  238-7192, 
fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
niunber  and  be  submitted  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  Before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-41-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 


54588  Federal  Register / Vol.  64,  No.  194 / Thursday,  October  7,  1999 /Proposed  Rules 


FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-ANE-41-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

On  April  2. 1999.  the  Federal 
Aviation  Administration  (FAA)  issued 
airworthiness  directive  (AD)  99-08-18, 
Amendment  39-11124  (64  FR  17958, 
April  13, 1999).  to  require  revisions  to 
the  Time  Limits  Section  of  the 
manufactiuer's  Instructions  for 
Continued  Airworthiness  (ICA)  for 
General  Electric  Company  (GE)  CF6-6. 
CF6-45.  and  CF6-50  series  turbofan 
engines  to  include  required  enhanced 
inspection  of  selected  critical  life- 
limited  parts  at  each  piece-part 
exposure. 

New  Inspection  Procedures 

,  Since  the  issuance  of  that  AD,  GE  has 
developed  additional  focused 
inspection  procedures.  This  proposal 
would  add  disk  bore  eddy  current 
inspections  (ECI)  for  the  high  pressure 
turbine  rotor  (HPTR)  Stage  1  and  2 
disks. 

Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  99-08-18  to  add  disk 
bore  ECI  for  the  HPTR  Stage  1  and  2 
disks  at  each  piece-part  opportimity. 

Economic  Analysis 

The  FAA  estimates  that  730  engines 
installed  on  airplanes  of  U.S.  registry 
would  be  affected  by  this  proposed  AD. 
that  it  would  take  approximately  4  work 
hours  per  engine  to  accomplish  the 
proposed  new  inspections,  and  that  the 
average  labor  rate  is  $60  per  work  hour 
for  a  total  approximate  cost  of  $240  per 
engine.  The  FAA  estimates  that 
approximately  170  HPTR  Stage  1  and  2 
disks  would  be  exposed  to  the  piece- 
part  level  per  year;  therefore,  the  total 


annual  cost  for  the  added  bore  ECI  is 
estimated  to  be  $40,800. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regidations 
(14  CFR  part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 


i39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-11124  (64  FR 
17958,  April  13, 1999).  and  by  adding 
a  new  airworthiness  directive,  to  read  as 
follows: 

General  Electric  Company:  Docket  No.  98- 
ANE-41-AD.  Supersedes  AD  99-08-18. 
Amendment  39-11124. 

Applicability:  General  Electric  Company 
(GE)  CF6-6,  CF6-45.  and  CF6-50  series 
turbofan  engines,  installed  on  but  not  limited 
to  Airbus  Industrie  A300  series,  Boeing  747 
series,  and  McDonnell  Douglas  DC-10  series 
airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  altemati'^e  method  of  * 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  critical  life-limited  rotating 
engine  part  failure,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  airplane,  accomplish  the  following: 

Inspections 

(a)  Within  the  next  30  days  after  the 
effective  date  of  this  AD,  revise  the 
manufacturer's  Time  Limits  Section  of  the 
Instructions  for  Continued  Airworthiness 
(ICA),  and  for  air  carrier  operations  revise  the 
approved  continuous  airworthiness 
maintenance  program,  by  adding  the 
following: 

"MANDATORY  INSPECTIONS 

(1)  Perform  inspections  of  the  following 
parts  at  each  piece-part  opportunity  in 
accordance  with  the  instructions  provided  in 
the  applicable  manual  provisions: 


Part  nomenclature 

Part  No. 
(P/N) 

Inspect  per  engine  shop  manual  chapter 

For  CF6-6  Engines: 

Disk,  Fan  Rotor  Stage  One  

Disk,  HPT  Rotor  Stage  One 

Disk,  HPT  Rotor  Stage  Two  

For  CF6-45,  CF6-50  Engines: 

All 

AH  

All 

72-21-03  Paragraph  2.F.  or  Paragraph  2.A.B.  Fluorescent-Pen- 
etrant  Inspect,  and  72-21-03  Paragraph  3  or  3.A.  Eddy  Cur- 
rent Inspection 

72-53-03  Paragraph  1.  One  Fluorescent-Penetrant  Inspect, 
and  72-53-03  Paragraph  4.  Eddy  Current  Inspection  of  the 
HPTR  Disk  Rim  Boltholes  and  72-53-03  Paragraph  5.  Disk 
Bore  Area  Eddy  Current  Inspection 

72-53-04  Paragraph  1.  Florescent-Penetrant  Inspect,  and 
Paragraph  4.  Eddy  Current  Inspection  of  the  Stage  2  HPTR 
Disk  Rim  Boltholes  and  72-53-04  Paragraph  5.  Eddy  Current 
Inspection  of  the  Stage  2  Disk  Inner  Boltholes  and  72-53-04 
Paragraph  6.  Disk  Bore  Area  Eddy  Current  Inspection 
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Part  nomenclature 


Disk.  Fan  Rotor  Stage  One 
Disk,  HPT  Rotor  Stage  One 
Disk,  HPT  Rotor  Stage  Tv«) 


Part  No. 
(P/N) 


All 


AU 


All 


Inspect  per  engine  shop  manual  chapter 


Task  72-21-03-230-051  Fluorescent-Penetrant  Inspection,  and 
Task  72-21-03-250-002-052  Manual  Eddy  Current  Inspec- 
tion or  72-21-03-250-003-053  Automated  Eddy  Cun^nt  In- 
spection 

Task  72-53-03-230-001-059  Fluorescent-Penetrant  Inspect 
Disk,  and  Task  72-53-03-250-052  Eddy  Cun-ent  Inspection 
of  the  HPTR  Stage  1  Rim  Boltholes,  and  Task  72-53-03- 
250-054  Disk  Bore  Area  Eddy  Current  Inspection 

Task  72-53-04-230-001-057  Fluorescent-Penetrant  Inspect 
Disk,  and  Task  72-53-04-250-053  Eddy  Cun-ent  Inspection 
of  the  HPTR  Stage  2  Rim  and/or  Inner  Boltholes,  and  Task 
72-53-04-250-056  Disk  Bore  Area  Eddy  Current  Inspection 


(2)  For  the  purposes -of  these  mandatory 
inspections,  piece-part  opportunity  means: 

(i)  The  part  is  considered  completely 
disassembled  when  accomplished  in 
accordance  with  the  disassembly  instructions 
in  the  manufacturer's  engine  manual:  and 

(ii)  The  part  has  accumulated  more  than 
100  cycles  in  service  since  the  last  piece-part 
opportunity  inspection,  provided  that  the 
part  was  not  damaged  or  related  to  the  cause 
for  its  removal  from  the  engine." 

(b)  Except  as  provided  in  paragraph  (c)  of 
this  AD,  and  notwithstanding  contrary 
provisions  in  section  43.16  of  the  Federal 
Aviation  Regulations  (14  CFR  43.16),  these 
mandatory  inspections  shall  be  performed 
only  in  accordance  with  the  Time  Limits 
Section  of  the  manufacturer's  ICA. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Engine  Certification 
Office  (ECO).  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector  (PMI),  who 
may  add  comments  and  then  send  it  to  the 
ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Ferry  Flights 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Continuous  Airworthiness  Maintenance 
Program 

(e)  FAA-certificated  air  carriers  that  have 
an  approved  continuous  airworthiness 
maintenance  program  in  accordance  with  the 
record  keeping  requirement  of  §  121.369(c)  of 
the  Federal  Aviation  Regulations  (14  CFR 
121.369(c)]  of  this  chapter  must  maintain 
records  of  the  mandatory  inspections  that 
result  from  revising  the  Time  Limits  Section 
of  the  Instructions  for  Continuous 
Airworthiness  (ICA)  and  the  air  carrier's 
continuous  airworthiness  program. 
Alternately,  certificated  air  carriers  may 
establish  an  approved  system  of  record 
retention  that  provides  a  method  for 
preservation  and  retrieval  of  the  maintenance 


records  that  include  the  inspections  resulting 
from  this  AD,  and  include  the  policy  and 
procedures  for  implementing  this  alternate 
method  in  the  air  carrier's  maintenance 
manual  required  by  §121. 369(c)  of  the 
Federal  Aviation  Regulations  (14  CFR 
121.369(c)];  however,  the  alternate  system 
must  be  accepted  by  the  appropriate  PMI  and 
require  the  maintenance  records  be 
maintained  either  indefinitely  or  until  the 
work  is  repeated.  Records  of  the  piece-part 
inspections  are  not  required  under 
§  121.380(a)(2)(vi)  of  the  Federal  Aviation 
Regulations  (14  CFR  121.380(a)(2)  (vi)].  All 
other  Operators  must  maintain  the  records  of 
mandatory  inspections  required  by  the 
applicable  regulations  governing  their 
operations. 

Note  3:  The  requirements  of  this  AD  have 
been  met  when  the  engine  shop  manual 
changes  are  made  and  air  carriers  have 
modified  their  continuous  airworthiness 
maintenance  plans  to  reflect  the 
requirements  in  the  engine  shop  manuals. 

Issued  in  Burlington,  Massachusetts,  on 
September  30, 1999. 

David  A.  Downey, 

Assistant  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  99-26209  Filed  10-6-99;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-ANE-38-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  CFM 
International  (CFMI)  CFM56-2,  -2A, 
-2B,  -3,  -3B,  -3C,  -«,  -5B,  -5C,  and 
-78  Series  Turtxifan  Engines 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  dociunent  proposes  the 
supersediu-e  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
CFM  International  (CFMI)  CFM56  series 


turbofan  engines,  that  currently  requires 
revisions  to  the  Engine  Time  Limits 
section  of  applicable  Engine  Shop 
Manuals  (ESMs)  to  include  required 
enhanced  inspection  of  selected  critical 
life-limited  parts  at  each  piece-part 
exposure.  This  action  would  add  more 
CFM56  engine  models  to  the  AD's 
applicability  and  introduce  additional 
inspections.  This  proposal  is  prompted 
by  additional  focused  inspection 
procedures  that  have  been  developed  by 
the  manufacturer.  The  actions  specified 
by  this  proposed  AD  are  intended  to 
prevent  critical  life-limited  rotating 
engine  part  failure,  which  could  result 
in  an  imcontained  engine  failtire  and 
damage  to  the  airplane. 
DATES:  Comments  must  be  received  by 
December  6, 1999. 

ADDRESSES:  Submit  comments  to  the 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-ANE-38-AD,  12  New 
England  Executive  Park.  Burlington.  MA 
01803-5299.  Comments  may  also  be 
sent  via  the  Internet  using  the  following 
address:  "9-ane-adcomment@faa.gov", 
Comments  sent  via  the  Internet  must 
contain  the  docket  number  in  the 
subject  line.  Comments  may  be 
inspected  at  this  location  between  8:00 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Ganley,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781)  238-7138, 
fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  to  the  address 
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specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-38-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-ANE-38-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

On  April  2, 1999,  the  Federal 
Aviation  Administration  (FAA)  issued 
airworthiness  directive  (AD)  99-08-16, 
Amendment  39-11122  (64  FR  17962, 
April  13,  1999),  to  require  revisions  to 
the  Engine  Time  Limits  section  of  the 
applicable  Engine  Shop  Manuals  (ESMs) 
for  CFM  International  (CFMI)  CFM56-2, 
-2A.  -2B,  -3,  -33,  and  -3C  series 
ttirbofan  engines  to  include  required 
enhanced  inspection  of  selected  critical 
life-limited  parts  at  each  piece-part 
exposure.  That  AD  was  prompted  by  an 
FAA  study  of  in-service  events 
involving  uncontained  failures  of 
critical  rotating  engine  parts  that 
indicated  the  need  for  improved 
inspections.  That  condition,  if  not 
corrected,  could  result  in  critical  life- 
limited  rotating  engine  part  failure, 
which  could  result  in  an  uncontained 
engine  failure  and  damage  to  the 
airplane. 

New  Inspection  Procedures 

Since  the  issuance  of  that  AD,  CFMI 
has  developed  additional  focused 
inspection  procedures.  This  proposal 
would  add  the  CFM56-5,  -5B,  -5C,  and 
-7B  series  engines  to  the  AD's 


applicability.  This  proposal  would  also 
extend  the  currently  required 
fluorescent  penetrant  inspections  (FPI) 
and  bore/dovetail  eddy  current 
inspections  (ECI)  to  fan  disks  installed 
on  the  newly  affected  models,  and 
extend  the  currently  required  high 
pressiu-e  turbine  (HPT)  disk  FPI  on  the 
newly  affected  models  as  well.  In 
addition,  this  AD  would  add,  for  all 
affected  CFM56  engine  models,  HPT 
disk  bore  ECI.  Finally,  for  all  affected 
CFM56  engine  models,  this  AD  would 
add  HPT  bont  rotating  air  seal  FPI,  bore 
ECI,  and  bolthole  ECI  or  focused  FPI. 

Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  99-08-16  to  add  more 
CFM56  engine  models  to  the  AD's 
applicability  and  introduce  additional 
inspections.  The  inspections  would  be 
required  at  each  piece-part  opportunity. 

Economic  Analysis 

There  are  approximately  6,953 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
2,453  engines  instedled  on  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  30  work  hoiu-s  per  engine 
for  the  fan  disk  inspection,  13  work 
hours  for  the  HPT  disk  inspection,  and 
13  work  hoiu-s  for  the  HPT  boni  rotating 
air  seal  inspection.  The  average  labor 
rate  is  $60  per  work  hour.  Using  average 
shop  visitation  rates,  554  fan  disks,  891 
HPT  disks,  and  563  HPT  front  rotating 
air  seals  are  expected  to  be  affected  per 
year.  The  total  estimated  annual  cost  of 
the  proposed  new  inspections  on  US 
operators  is  approximately  $2,131,320, 
or  $870  per  engine. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 


economic  impact,  positive  or  negative, 
oh  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-11122  (64  FR 
17962,  April  13, 1999),  and  by  adding 

a  new  airworthiness  directive,  to  read  as 
follows: 

CFM  International:  Docket  No.  98-ANE-38- 
AD.  Supersedes  AD  99-08-16, 
Amendment  39-11122. 

Applicability:  CFM  International  (CFMI) 
CFM56-2.  -2A,  -2B.  -3,  -3B,  -3C,  -5.  -5B, 
-5C,  and  -78  series  turbofan  engines, 
installed  on  but  not  limited  to  McDonnell 
Douglas  DC-8  series.  Boeing  737  series. 
Airbus  Industrie  A319.  A320,  A321.  and 
A340  series,  as  well  as  Boeing  E-3.  E-6,  and 
KC-135  (military)  series  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  critical 
life-limited  rotating  engine  part  failure, 
which  could  result  in  an  uncontained  engine 
failure  and  damage  to  the  airplane, 
accomplish  the  following: 
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Inspections 

(a)  Within  the  next  30  days  after  the 
effective  date  of  this  AD,  revise  the  Time 
Limits  section  (chapter  05-11-00)  of  Engine 
Shop  Manual  (ESM)  CFMI-TP.SM.4,  for 
CFM56-2  series  engines,  ESM  CFMI- 
TP.SM.6,  for  CFM56-2A/-2B  series  engines, 
ESM  CFM1-TP.SM.5.  for  CFM56-3/-3B/-3C 


series  engines.  ESM  CFMI-TP.SM.7  for 
CFM56-5  series  engines.  ESM  CFMI- 
TP.SM.9  for  CFM56-5B  series  engines,  ESM 
CFMI-TP.SM.8  for  CFM56-5C  series  engines, 
and  ESM  CFMI-TP.SM.IO  for  CFM56-7B 
series  engines,  and  for  air  carrier  operations, 
revise  the  approved  continuous 


airworthiness  maintenance  program,  by 
adding  the  following: 

"MANDATORY  INSPECTIONS 

(1)  Perform  inspections  of  the  following 
ptrts  at  each  piece-part  opportunity  in 
accordance  with  the  Inspection/Check 
section  instructions  provided  in  the 
applicable  manual  sections  listed  below: 


Engine  models 


All 

CFM56-2/-2A/-B/-3/-3B/-3C 

CFM56-5/-5B/-5C/-7B 

CFM56-2A/-2B/-3/-3B/-3C  .. 

CFM56-5/-5B/-5C/-7B  

CFM56-2 


Part  name 


Fan  Disk  (All  Part  Number  (P/ 

N)). 
High  Pressure  Turbine  (HPT) 

Disk  (All  P/N). 

HPT  Disk  (All  P/N) 

HPT  Front  Rotating  Air  Seal 

(All  P/N). 
HPT  Front  rotating  Air  Seal 

(All  P/N). 
HPT  Front  Rotating  Air  Seal 

(All  P/N). 


Engine  manual 
section 


72-24-03 

72-52-02 

72-52-02 
72-52-03 

72-52-03 

72-52-03 


Inspectkxi 


Disk  Ruorescent  Penetrant  Inspection  (FPI)  and  Disk  Bore 

and  Dovetail  Eddy  Cun-ent  Inspection  (ECl). 
Disk  FPI  and  Disk  Bore  and  Bold  Hole(s)  ECl. 

Disk  FPI  and  Disk  Bore  ECl. 

Disk  FPI  and  Disk  Bore  and  BoH  Hole(s)  ECl. 

Disk  FPI  and  Disk  Bore  ECl  and  Disk  Bolt  Hole(s)  Focused 
FPI. 

Disk  FPI  and  Disk  Bore  ECl  and  Disk  Bolt  Hole(s)  ECl  or  fo- 
cused FPI  as  applicable. 


(2)  For  the  purposes  of  these  mandatory 
inspections,  piece-part  opportunity  means: 

(i)  The  part  is  considered  completely 
disassembled  when  accomplished  in 
accordance  with  the  disassembly  instructions 
in  the  manufacturer's  engine  manual;  and 

(ii)  The  part  has  accumulated  more  than 
100  cycles  in  service  since  the  last  piece-part 
opportunity  inspection,  provided  that  the 
part  was  not  damaged  or  related  to  the  cause 
for  its  removal  from  the  engine." 

(b)  Except  as  provided  in  paragraph  (c)  of 
this  AD,  and  notwithstanding  contrary 
provisions  in  section  43.16  of  the  Federal 
Aviation  Regulations  (14  CFR  43.16).  these 
mandatory  inspections  shall  be  performed 
only  in  accordance  with  the  Time  Limits 
section  of  the  manufacturer's  ESM. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Engine  Certification 
Office  (ECO).  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector  (PMI),  who 
may  add  comments  and  then  send  it  to  the 
ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Feny  Flights 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Continuous  Airworthiness  Maintenance 
Program 

(e)  FAA-certificated  air  carriers  that  have 
an  approved  continuous  airworthiness 
maintenance  program  in  accordance  with  the 
record  keeping  requirement  of  §  121.369(c)  of 
the  Federal  Aviation  Regulations  (14  CFR 
121.369(c))  of  this  chapter  must  maintain 


records  of  the  mandatory  inspections  that 
result  firom  revising  the  Time  Limits  section 
of  the  applicable  ESM  and  the  air  carrier's 
continuous  airworthiness  program. 
Alternately,  certificated  air  carriers  may 
establish  an  approved  system  of  record 
retention  that  provides  a  method  for 
preservation  and  retrieval  of  the  maintenance 
records  that  include  the  inspections  resulting 
from  this  AD,  and  include  the  policy  and 
procedures  for  implementing  this  alternate 
method  in  the  air  carrier's  maintenance 
manual  required  by  §  121.369(c)  of  the 
Federal  Aviation  Regulations  (14  CFR 
121.369(c));  however,  the  alternate  system 
must  be  accepted  by  the  appropriate  PMI  and 
require  the  maintenance  records  be 
maintained  either  indefinitely  or  until  the 
work  is  repeated.  Records  of  the  piece-part 
inspections  are  not  required  under 
§  121.380(a)(2)(vi)  of  the  Federal  Aviation 
Regulations  (14  CFR  121.380(a)(2)(vi)].  All 
other  operators  must  maintain  the  records  of 
mandatory  inspections  required  by  the 
applicable  regulations  governing  their 
operations. 

Note  3:  The  requirements  of  this  AD  have 
been  met  when  the  ESM  changes  are  made 
and  air  carriers  have  modified  their 
continuous  airworthiness  maintenance  plans 
to  reflect  the  requirements  in  the  applicable 
ESM. 

Issued  in  Burlington,  Massachusetts,  on 
September  30, 1999. 

David  A.  Downey, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-26210  Filed  10-6-99;  8:45  am] 
BILUNO  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclcet  No.  9&-ANE-39-AD] 

RIN  2120-AA64 

Airworttilness  Directives;  General 
Electric  Company  GE90  Series 
Turt)ofan  Engines 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  nilemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersednre  of  an  existing  airworthiness 
directive  (AD),  applicable  to  General 
"Electric  Company  (GE)  GE90  series 
turbofan  engines,  that  currently  requires 
revisions  to  the  Life  Limits  Section  of 
the  manufactiu^r's  Instructions  for 
Continued  Airworthiness  (ICA)  to 
include  required  enhanced  inspection  of 
selected  critical  life-limited  parts  at 
each  piece-part  exposure.  This  action 
would  add  additional  critical  life- 
limited  parts  for  enhanced  inspection. 
This  proposal  is  prompted  by  additional 
focused  inspection  procedures  that  have 
been  developed  by  the  manufacturer. 
The  actions  specified  by  this  proposed 
AD  are  intended  to  prevent  critical  life- 
limited  rotating  engine  part  failure, 
which  could  residt  in  an  uncontained 
engine  failure  and  damage  to  the 
airplane. 

DATES:  Comments  must  be  received  by 
December  6, 1999. 
ADDRESSES:  Submit  comments  to  the 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
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Docket  No.  9&-ANE-39-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299.  Conunents  may  also  be 
sent  via  the  hitemet  using  the  following 
address:  "9-ane-adcomment@faa.gbv". 
Comments  sent  via  the  hitemet  must 
contain  the  docket  number  in  the 
subject  line.  Comments  may  be 
inspected  at  this  location  between  8:00 
a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  Federd  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Curtis,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299:  telephone  (781)  238-7192, 
fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications 
should  identify,  the  Rules  Docket 
number  and  be  submitted  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with- the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-39-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-ANE-39-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

On  April  2. 1999,  the  Federal 
Aviation  Administration  (.''AA)  issued 


airworthiness  directive  (AD)  99-08-17, 
Amendment  39-11123  (64  FR  17961, 
April  13, 1999),  to  require  revisions  to 
the  Life  Limits  Section  of  the 
manufacturer's  Instructions  for 
Continued  Airworthiness  (ICA)  for 
General  Electric  Company  (GE)  GE90 
series  tiirbofan  engines  to  include 
required  enhanced  inspection  of 
selected  critical  hfe-limited  parts  at 
each  piece-part  exposure. 

New  Inspection  Procedures 

Since  the  issuance  of  that  AD,  GE  has 
developed  additional  focused 
inspection  procedures.  This  proposal 
would  add  additional  parts  that  would 
require  enhanced  inspection  at  each 
piece-part  exposure. 

Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  99-08-17  to  add 
additional  critical  life-limited  parts  for 
enhanced  inspection  at  each  piece-part 
opportunity. 

Economic  Anal3rsis 

The  FAA  estimates  that  26  engines 
installed  on  airplanes  of  US  registry 
would  be  affected  by  this  proposed  AD, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  The  FAA  estimates  that  the 
fan  disk  bore  eddy  current  inspection 
(ECl)  would  take  4  work  hours.  The  total 
cost  of  the  new  fan  disk  bore 
inspections  per  engine  would  be 
approximately  $240.  The  FAA  estimates 
that  approximately  7  parts  would  be 
exposed  to  the  piece-part  level  per  year; 
therefore,  the  total  cost  for  the  added 
bore  ECI  inspections  is  estimated  to  be 
$1,680  per  year. 

The  FAA  estimates  that  the  fan  disk 
dovetail  slot  ultrasonic  inspection  (US) 
would  take  6  work  hours.  The  total  cost 
of  the  new  fan  disk  dovetail  inspections 
per  engine  would  be  approximately 
$360.  The  FAA  estimates  that 
approximately  7  parts  would  be  exposed 
to  the  piece-part  level  per  year; 
therefore,  the  total  cost  for  the  added 
dovetail  slot  US  inspections  is  estimated 
to  be  $2,520  per  year. 

The  FAA  estimates  that  the  high 
pressure  compressor  (HPC)  disk  bore 
ECI  would  take  3  work  hours.  The  total 
cost  of  the  new  HPC  inspections  per 
engine  would  be  approximately  $180. 
The  FAA  estimates  that  approximately 
13  parts  would  be  exposed  to  the  piece- 
part  level  per  year;  therefore,  the  total 
cost  for  the  added  bore  ECI  inspections 
is  estimated  to  be  $2,340  per  year. 

The  FAA  estimates  that  the  high 
pressure  turbine  (HPT)  component  bore 


ECI  would  take  3  hours.  The  total  cost 
of  the  new  HPT  inspections  per  engine 
would  be  approximately  $180.  The  FAA 
estimates  that  approximately  48  parts 
would  be  exposed  to  the  piece-part  level 
per  year;  therefore,  the  total  cost  for  the 
added  bore  ECI  inspections  is  estimated 
to  be  $8,640  per  year. 

The  FAA  estimates  that  the  HPC 
component  dovetail  slot  ECI  inspection 
would  take  3  work  hours.  The  total  cost 
of  the  new  HPC  component  dovetail 
inspections  per  engine  would  be 
approximately  $180.  The  FAA  estimates 
that  approximately  25  parts  would  be 
exposed  to  the  piece-part  level  per  year; 
therefore,  the  total  cost  for  the  added 
dovetail  slot  ECI  inspections  is 
estimated  to  be  $4,500  per  year. 

The  FAA  estimates  that  the  HPC 
component  bolthole  ECI  inspection  ■ 
would  take  2  work  hours.  The  total  cost 
of  the  new  HPC  bolthole  inspections  per 
engine  would  be  approximately  $120. 
The  FAA  estimates  that  approximately 
21  parts  would  be  exposed  to  the  piece- 
part  level  per  year;  therefore,  the  total 
cost  for  the  added  bolthole  ECI 
inspections  is  estimated  to  be  $2,520  per 
year. 

Six  fluorescent  penetrant  inspections 
(FPI)  that  would  be  added  by  this 
proposed  AD  already  exist  in  the  engine 
manual  and  therefore  there  is  no 
additional  cost  associated  with  these 
inspections. 

The  total  for  all  of  the  additional 
inspections  is  estimated  to  be  $22,200 
per  year. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govenmient.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
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location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  RegiUations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-11123  (64  FR 
17961,  April  13, 1999),  and  by  adding 
a  new  airworthiness  directive,  to  read  as 
follows: 

General  Electric  Company:  Docket  No.  98- 
ANE-39-AD.  Supersedes  AD  99-08-17, 
Amendment  39-11123. 

Applicability:  General  Electric  Company 
(GE)  GE90-76B/  -77B/  -85B/  -908/  -928 
series  turbofan  engines,  installed  on  but  not 
limited  to  Boeing  777  series  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identiBed  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 


assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed, 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  critical  life-limited  rotating 
engine  part  failure,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
Jthe  airplane,  accomplish  the  following: 

Inspections 

(a)  Within  the  next  30  days  after  the 
effective  date  of  this  AD,  revise  the 
manufacturer's  Life  Limits  Section  of  the 
Instructions  for  Continued  Airworthiness 
(ICA),  and  for  air  carrier  operations  revise  the 
approved  continuous  airworthiness 
maintenance  program,  by  adding  the 
following:  "MANDATORY  INSPECTIONS". 

(1)  Perform  inspections  of  the  following 
parts  at  each  piece-part  ppportimity  in 
accordance  with  the  instructions  provided  in 
the  applicable  manual  provisions: 


Part  nomenclature 


For  GE90  Engines: 

HPCR,  Disk,  Stage  7 

HPTR,  Interstage  Seal 

Fan  Disk,  Stage  1 

HPTR  Disk,  Stage  1 

HPTR  Disk,  Stage  2  

HPCR  Disk,  Stage  r 

HPCR  Spool,  Stage  2-6 

HPCR  Seal,  Compressor  Disctiarge 
Pressure. 


Parthto. 
(P/N) 


All 

All 
AU 

All 

All 
All 

AH 
All 


Inspect  per  engine  manual  chapter 


72-31-07-200-001-001  Fluorescent  Penetrant  Inspectkjn  (subtask  72-31-07-230-051), 

and  72-31-07-200-001-001  Eddy  Current  Inspectkw  (subtask  72-31-07-250-051  or 

72-31-07-230-052  or  72-31-07-230-053. 
72-53-03-200-001-001  Ruorescent  Penetrant  Inspection  (subtask  72-53-03-230-053), 

and  72-53-03-200-001-001  Eddy  Cun-ent  Inspection  of  the  Bore. 
72-21-03-200-001-001  Ruorescent  Penetrant  inspection  (subtask  72-21-03-230-051), 

and  72-21-03-200-001-001  Eddy  Cun-ent,  and  72-21-03-200-001-001  Ultrasonk; 

Inspectkm  of  Dovetail  Slots. 
72-53-02-200-001-002  Fluorescent  Penetrant  Inspection  (subtask  72-53-02-160-051), 

and  72-53-02-200-001-002  Eddy  Cunent  Inspection  of  the  Bore. 
72-53-04-200-001-004  Fluorescent  Penetrant  Inspection  (subtask  72-53-04-230-052). 

and  72-53-04-200-001-004  Eddy  Current  Inspection  of  the  Bore. 
72-31-05-200-001-001  Fluorescent  Penetrant  Inspectron  (subtask  72-31-05-230-051). 

and  72-31-05-200-001-001  Eddy  Current  Inspection  of  the  Bore,  and  72-31-05- 

200-001-001  Eddy  Cunent  Inspectkxi  of  the  Dovetail  Slots. 
72-31-06-200-001-001  Fluorescent  Penetrant  Inspection  (subtask  72-31-06-230-051). 

and  72-31-06-200-001-001  Eddy  Cunenf  Inspection  of  the  S2  Dovetail  Slots. 
72-31-09-200-001-001  Fluorescent  Penetrant  Inspection  (subtask  72-31-09-230-051), 

and  72-31-09-200-001-001  Eddy  Cun-ent  Inspection  of  the  Bottholes. 


(2)  For  the  purposes  of  these  mandatory 
inspections,  piece-part  opportimity  means: 

(i)  The  part  is  considered  completely 
disassembled  when  accomplished  in 
accordance  with  the  disassembly  instructions 
in  the  manufacturer's  engine  manual;  and 

(ii)  The  part  has  accimiulated  more  than 
100  cycles  in  service  since  the  last  piece-part 
opportunity  inspection,  provided  that  the 
part  was  not  damaged  or  related  to  the  cause 
for  its  removal  from  the  engine." 

(b)  Except  as  provided  in  paragraph  (c)  of 
this  AD,  and  notwithstanding  contrary 
provisions  in  section  43.16  of  the  Federal 
Aviation  Regulations  (14  CFR  43.16),  these 
mandatory  inspections  shall  be  performed 
only  in  accordance  with  the  Life  Limits 
Section  of  the  manufacturer's  ICA. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 


used  if  approved  by  the  Engine  Certification 
Office  (ECO).  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector  (PMI),  who 
may  add  comments  and  then  send  it  to  the 
ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  fitim  the  ECO. 

Ferry  Flights 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Continuous  Airworthiness  Maintenance 
Program 

(e)  FAA-certificated  air  carriers  that  have 
an  approved  continuous  airworthiness 


maintenance  program  in  accordance  with  the 
record  keeping  requirement  of  §  121.369(c)  of 
the  Federal  Aviation  Regulations  (14  CFR 
121.369(c))  of  this  chapter  must  maintain 
records  of  the  mandatory  inspections  that 
result  from  revising  the  Life  Limits  Section 
of  the  Instructions  for  Continuous 
Airworthiness  (ICA)  and  the  air  carrier's 
continuous  airworthiness  program. 
Alternately,  certificated  air  carriers  may 
establish  an  approved  system  of  record 
retention  that  provides  a  method  for 
preservation  and  retrieval  of  the  maintenance 
records  that  include  the  inspections  resulting 
fix)m  this  AD,  and  include  the  policy  and 
procedures  for  implementing  this  alternate 
method  in  the  air  carrier's  maintenance 
manual  required  by  §  121.369(c)  of  the 
Federal  Aviation  Regulations  (14  CFR 
121.369(c));  however,  the  alternate  system 
must  be  accepted  by  the  appropriate  PMI  and 
require  the  maintenance  records  be 
maintained  either  indefinitely  or  until  the 
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work  is  repeated.  Records  of  the  piece-part 
inspections  are  not  required  under 
§  121.380(a)(2)(vi)  of  the  Federal  Aviation 
Regulations  (14  CFR  121.380(a)(2)(vi)).  All 
other  Operators  must  maintain  the  records  of 
mandatory  inspections  required  by  the 
applicable  regulations  governing  their 
operations. 

Note  3:  The  requirements  of  this  AD  have 
been  met  when  the  engine  manual  changes 
are  made  and  air  carriers  have  modified  their 
continuous  airworthiness  maintenance  plans 
to  reflect  "the  requirements  in  the  engine 
manuals. 

Issued  in  Burlington.  Massachusetts,  on 
September  30,  1999. 
David  A.  Downey, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  99-26211  Filed  10-6-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Dodwt  No.  98-ANE-49-AD] 

RIN2120-AA64 

Alrwortttlnass  Olrectives;  General 
Electric  Compmy  CF6-^A.  CF6-80C2, 
and  CF6-80E1  Sariaa  TuriMfan 
EiiQinea 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  doomient  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  appUcable  to  General 
Electric  Company  (GE)  CF6-80A,  CF6- 
80C2,  and  CF6-80E1  series  turbofan 
engines,  that  currently  requires 
revisions  to  the  Life  Limits  Section  of 
the  manufacturer's  Instructions  for 
Continued  Airworthiness  (ICA)  to 
include  required  enhanced  inspection  of 
selected  critical  life-limited  parts  at 
each  piece-part  exposure.  This  action 
would  add  additional  disk  bore  eddy 
ciurent  inspections  (ECI)  for  the  high 
pressure  turbine  rotor  (HPTR)  Stage  1 
and  2  disks  for  all  affected  engine 
models,  and  would  add  &n  forward 
shaft  inspections  for  the  CF6-80C2 
engine  model  only.  This  proposal  is 
prompted  by  additional  focused 
inspection  procedures  that  have  been 
developed  by  the  manufactiuer.  The 
actions  specified  by  this  proposed  AD 
are  intended  to  prevent  critical  life- 
limited  rotating  engine  part  failure, 
which  could  result  in  an  uncontained 
engine  failure  and  damage  to  the 
airplane. 


DATES:  Comments  must  be  received  by 
December  6, 1999. 

ADDRESSES:  Submit  comments  to  the 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-ANE-49-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299.  Comments  may  also  be 
sent  via  the  Internet  using  the  following 
address:  "9-ane-adcomment@faa.gov". 
Comments  sent  via  the  Internet  must 
contain  the  docket  number  in  the 
subject  line.  Comments  may  be 
inspected  at  this  location  between  8:00 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Curtis,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington.  MA 
01803-5299;  telephone  (781)  238-7192, 
fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rides  Docket 
number  and  be  submitted  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-49-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 


Docket  No.  98-ANE-49-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

On  April  2, 1999,  the  Federal 
Aviation  Administration  (FAA)  issued 
airworthiness  directive  (AD)  99-08-13, 
Amendment  39-11119  (64  FR  17951, 
April  13, 1999),  to  require  revisions  to 
the  Life  Limits  Section  of  the 
manufacturer's  Instructions  for 
Continued  Airworthiness  (ICA)  for 
General  Electric  Company  (GE)  CF6- 
80A,  CF6-80C2,  and  CF6-80E1  series 
turbo&n  engines  to  include  reqxiired 
enhanced  inspection  of  selected  critical 
life-Umited  parts  at  each  piece-part 
exposure. 

New  Inspection  Procedures 

Since  the  issuance  of  that  AD,  GE  has 
developed  additional  focused 
inspection  procedures.  This  proposal 
would  add  disk  bore  eddy  current 
inspections  (ECI)  for  the  high  pressure 
turbine  rotor  (HPTR)  Stage  1  and  2  disks 
on  all  affected  engine  models,  and 
would  add  fan  forward  shaft  inspections 
for  the  CF6-80C2  engine  model  oidy. 

Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  woidd 
supersede  AD  99-08-13  to  add  disk 
bore  ECI  for  the  HPTR  Stage  1  and  2 
disks  on  all  affected  engine  models,  and 
to  add  fan  forward  shaft  inspections  for 
the  CF6-80C2  engine  model  only.  The 
inspections  would  be  required  at  each 
piece-part  opportimity. 

Economic  Analysis 

The  FAA  estimates  that  700  engines 
installed  on  airplanes  of  US  registry 
would  be  affected  by  this  proposed  AD, 
that  it  would  take  approximately  4  work 
hours  per  engine  to  accomplish  the 
proposed  new  disk  bore  ECI  for  the 
HPTR  Stage  1  and  "  disks  on  all  affected 
engine  models,  anc  '  aat  the  average 
labor  rate  is  $60  per  work  hour.  The 
total  cost  of  the  new  disk  bore  ECI  for 
the  HPTR  Stage  1  and  2  disks 
inspections  per  engine  would  be 
approximately  $240.  The  FAA  estimates 
that  approximately  83  HPTR  Stage  1  and 
2  disks  would  be  exposed  to  the  piece- 
part  level  per  year;  Aerefore,  the  total 
aimual  cost  for  the  added  bore  ECI  is 
estimated  to  be  $19,920. 

The  FAA  estimates  that  it  would  take 
approximately  4  work  hours  per  engine 
to  accomplish  the  proposed  new  fan 
forward  shaft  inspections  on  the  CF6- 
80C2  engine  model.  The  total  cost  of  the 
new  fan  forward  shaft  inspections  per 
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engine  would  be  approximately  $240. 
The  FAA  estimates  that  approximately 
31  fan  forward  shafts  would  be  exposed 
to  the  piece-part  level  per  year; 
therefore,  the  total  annual  cost  for  the 
added  fan  forward  shaft  inspections  is 
estimated  to  be  $7,440. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 


contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-11119  (64  FR 
17951,  April  13,  1999),  and  by  adding 

a  new  airworthiness  directive,  to  read  as 
follows: 

General  Electric  Company:  Docket  No.  98- 
ANE-49-AD.  Supersedes  AD  99-08-13, 
Amendment  39-11119. 
Applicability:  General  Electric  Company 
(GE)  CF6-80A.  CF6-80C2,  and  CF6-8OEI 
series  turbofan  engines,  installed  on  but  not 
limited  to  Airbus  Industrie  A300,  A310,  and 


A330  series,  Boeing  747  and  767  series,  and 
McDonnell  Douglas  MD-11  series  airplanes. 
Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  critical  life-limited  rotating 
engine  part  failure,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  airplane,  accomplish  the  following: 

Inspections 

(a)  Within  the  next  30  days  after  the 
effective  date  of  this  AD,  revise  the 
manufacturer's  Life  Limits  Section  of  the 
Instructions  for  Continued  Airworthiness 
(ICA),  and  for  air  carrier  operations  revise  the 
approved  continuous  airworthiness 
maintenance  program,  by  adding  the 
following:  "MANDATORY  INSPECTIONS" 

(1)  Perform  inspections  of  the  following 
parts  at  each  piece-part  opportunity  in 
accordance  with  the  instructions  provided  in 
the  applicable  manual  provisions: 


Part  nomenclature 

Part  No. 
(P/N) 

Inspect  per  engine  manual 

For  CF6-80A  Engines: 

Disk,  Fan  Rotor,  Stage  1  

Disk,  HPT  Rotor,  Stage  One  

Disk,  HPT  Rotor,  Stage  Two  

For  CF6-80C2  Engines: 

Disk.  Fan  Rotor,  Stage  1  

Shaft,  Fan  Fonward 

Disk,  HPT  Rotor  Stage  One  

Disk.  HPT  Rotor  Stage  Two  

For  CF6-80E1  Engines: 

Disk,  Fan  Rotor,  Stage  One  

HPT  Disk,  Stage  One  

HPT  Disk,  Stage  Tvro 

All  

All  

An 

All  

All  

All  

All  

All  

All  

AH  

72-21-03  Paragraph  3.  Fluorescent-Penetrant  Inspect,  and  72-21-03  Paragraph  4.  Eddy 

Current  Inspect. 
72-53-02  Paragraph  3.  Fluorescent-Penetrant-lnspect  Disk/Shaft  per  70-32-02,  and  72- 

53-02  Paragraph  6.  Eddy  Cun-ent  Inspection,  and  72-53-02  Paragraph  7.  Disk  Bore 

Area  Eddy  Cunent  Inspection. 
72-53-06  Paragraph  3.  Ruorescent-Penetrant  Inspection,  and  72-53-06  Paragraph  6. 

Eddy  Cunent  Inspection  of  Rim  Bottholes  for  Cracks,  and  72-53-06  Paragraph  7.  Disk 

Bore  Area  Eddy  Current  Inspection. 

Task  72-21-03-200-000-004  Fluorescent-Penetrant  Inspection,  and  Task  72-21-03- 
200-000-008  Eddy  Cunent  Inspect  Fan  Rotor  Disk  Stage  1  Bore,  Forward  and  Aft 

-  Hub  Faces,  and  Bore  Radii. 

Task  72-21-05-200-000-001  Fluorescent  Penetrant  Inspection,  and  Task  72-21-05- 
200-000-005  Vent  Hole  Eddy  Current  Inspection. 

Task  72-53-02-200-000-001  Fluorescent-Penetrant  Inspect  the  HFT  Rotor  Stage  1 
Disk/Shaft,  and  Task  72-53-^2-200-000-005  Eddy  Current  Inspection,  and  Task  72- 
53-02-200-000-006  Disk  Bore  Area  Eddy  Current  Inspection. 

Task  72-53-06-200-000-002  Fluorescent-Penetrant  Inspect  the  Stage  2  Disk,  and  Task 
72-53-06-200-000-006  Eddy  Current  Inspection  of  the  HPTR  Stage  2  Rim  Boltholes, 
and  Task  72-53-06-200-000-007  Disk  Bore  Area  Eddy  Cunent  lnspectk)n. 

Task  72-21-03-230-051  Fluorescent-Penetrant  Inspectkjn,  and  Task  72-21-03-250- 

051  or  72-21-03-250-052  Eddy  Cun-ent  Inspection. 
Task  72-53-02-230-51   Fluorescent-Penetrant  Inspection,  and  Task  72-53-02-200- 

001-005  Eddy  Current  Inspection,  and  Task  72-53-02-200-001-006  Disk  Bore  Area 

Eddy  Cunent  Inspection. 
Task  72-53-06-230-051   Fluorescent-Penetrant  Inspection,  and  Task  72-63-06-200- 

001-006  Eddy  Cunent  Inspection  of  the  HPTR  Stage  2  Rim  Boltholes,  and  Task  72- 

53-06-200-001-007  Disk  Bore  Area  Eddy  Current  Inspection. 
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(2)  For  the  purposes  of  these  mandatory 
inspections,  piece-part  opportunity  means: 

(i)  The  part  is  considered  completely 
disassembled  when  accomplished  in 
accordance  with  the  disassembly  instructions 
in  the  manufacturer's  engine  manual;  and 

(ii)  The  part  has  accumulated  more  than 
100  cycles  in  service  since  the  last  piece-part 
opportunity  inspection,  provided  that  the 
part  was  not  damaged  or  related  to  the  cause 
for  its  removal  from  the  engine." 

(b)  Except  as  provided  in  paragraph  (c)  of 
this  AD,  and  notwithstanding  contrary 
provisions  in  section  43.16  of  the  Federal 
Aviation  Regulations  (14  CFR  43.16),  these 
mandatory  inspections  shall  be  performed 
only  in  accordance  with  the  Life  Limits 
Section  of  the  manufacturer's  ICA. 

Altamatiye  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Engine  Certification 
Office  (ECO).  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector  (PMI),  who 
may  add  comments  and  then  send  it  to  the 
ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Ferry  FltgbtB 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Continuoui  Airwmthiness  Maintenance 
Pragram 

(e)  FAA-certificated  air  carriers  that  have 
an  approved  continuous  airworthiness 
maintenance  program  in  accordance  with  the 
record  keeping  requirement  of  §  121.369(c)  of 
the  Federal  Aviation  Regulations  (14  CFR 
121.369(c))  of  this  chapter  must  maintain 
records  of  the  mandatory  inspections  that 
result  from  revising  the  Life  Limits  Section 
of  the  Instructions  for  Continuous 
Airworthiness  (ICA)  and  the  air  carrier's 
continuous  airworthiness  program. 
Alternately,  certificated  air  carriers  may 
establish  an  approved  system  of  record 
retention  that  provides  a  method  for 
preservation  and  retrieval  of  the  maintenance 
records  that  include  the  inspections  resulting 
frt>m  this  AD,  and  include  the  policy  and 
procedures  for  implementing  this  alternate 
method  in  the  air  carrier's  maintenance 
manual  required  by  §  121.369(c)  of  the 
Federal  Aviation  Regulations  (14  CFR 
121.369(c));  however,  the  alternate  system 
must  be  accepted  by  the  appropriate  PMI  and 
require  the  maintenance  records  be 
maintained  either  indefinitely  or  until  the 
work  is  repeated.  Records  of  the  piece-part 
inspections  are  not  required  under 

§  121.380(a)(2)(vi)  of  the  Federal  Aviation 
Regulations  (14  CFR  121.380(a)(2)(vi)).  All 
other  Operators  must  maintain  the  records  of 
mandatory  inspections  required  by  the 
applicable  regulations  governing  their 
operations. 


Note  3:  The  requirements  of  this  AD  have 
been  met  when  the  engine  manual  changes 
are  made  and  air  carriers  have  modified  their 
continuous  airworthiness  maintenance  plans 
to  reflect  the  requirements  in  the  engine 
manuals. 

Issued  in  Burlington,  Massachusetts,  on 
September  30, 1999. 
David  A.  Downey, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  99-26212  Filed  10-6-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclwt  No.  98-ANE-48-AO] 

RtN2120-AA64 

Airworttiinass  Directives;  Pratt  A 
Whitney  JT8D  Series  Turtx>fan  Engines 

agency:  Federal  Aviation 

Administration,  EKDT 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  doctunent  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Pratt  ft  Whitney  JT8D  series  turbo&n 
engines,  that  currenUy  requires 
revisions  to  the  Time  Limits  Section 
(TLS)  of  the  JT8D  Turbofan  Engine 
Manuals  to  include  required  enhanced 
inspection  of  selected  critical  life- 
limited  parts  at  each  piece-part 
exposure.  This  action  would  add 
additional  critical  life-limited  parts  for 
enhanced  inspection.  This  proposal  is 
prompted  by  additional  focused 
inspection  procediues  that  have  been 
developed  by  the  manufacturer.  The 
actions  specified  by  this  proposed  AD 
are  intended  to  prevent  critical  life- 
limited  rotating  engine  part  failure, 
which  could  result  in  an  uncontained 
engine  failure  and  damage  to  the 
airplane. 

DATES:  Comments  must  be  received  by 
December  6, 1999. 

ADDRESSES:  Submit  comments  to  the 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-ANE-48-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299.  Comments  may  also  be 
sent  via  the  Internet  using  the  following 
address:  "9-ane-adcomment@faa.gov". 
Comments  sent  via  the  Internet  must 
contain  the  docket  number  in  the 
subject  line.  Comments  may  be 
inspected  at  this  location  between  8:00 


a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Spinney,  Aerospace 
Engineer,  Engine  Certification  Office, 
FAA,  Engine  and  Propeller  Directorate, 
12  New  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone 
(781)  238-7175,  fax  (781)  238-7199 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  tnis  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  NumbOT  98-ANE-48-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Coimsel,  Attention:  Rules 
Docket  No.  98-ANE-48-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

On  June  1, 1999,  the  Federal  Aviation 
Administration  (FAA)  issued 
airworthiness  directive  (AD)  99-12-03, 
Amendment  39-11187  (64  FR  30379, 
June  8, 1999),  to  require  revisions  to  the 
Time  Limits  Section  (TLS)  of  4he  Pratt 
&  Whitney  (PW)  JT8D-1,  -lA,  -IB,  -7, 
-7A,  -7B,  -9,  -9A,  -11,  -15,  -15A,  -17, 
-17A,  -17R,  and  -17AR  series  Turbofan 
Engine  Manuals  to  include  required 
enhanced  inspection  of  selected  critical 
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life-limited  parts  at  each  piece-part 
exposure.  That  AD  was  prompted  by  a 
Federal  Aviation  Administration  (FAA) 
study  of  in-service  events  involving 
uncontained  failures  of  critical  rotating 
engine  parts  that  indicated  the  need  for 
improved  inspections.  That  condition,  if 
not  corrected,  could  result  in  critical 
life-limited  rotating  engine  part  failure, 
which  could  result  in  an  uncontained 
engine  failure  and  damage  to  the 
airplane. 

New  Inspection  Procedures 

Since  the  issuance  of  that  AD,  PW  has 
developed  additional  focused 
inspection  procedures.  This  proposal 
would  add  first  stage  high  pressure  (HP) 
turbine  disks  and  shafts  that  would 
require  enhanced  inspection  at  each 
piece-part  exposiue. 

Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  99-12-03  to  add 
additional  critical  life-limited  parts  for 
enhanced  inspection  at  each  piece-part 
opportunity. 

Economic  Analysis 

The  FAA  estimates  that  5,821  engines 
installed  on  airplanes  of  U.S.  registry 
would  be  affected  by  this  proposed  AD, 
that  it  would  take  approximately  8  work 
hours  per  engine  to  perform  the 
enhanced  inspection  for  the  first  stage 
HP  turbine  disks  and  shafts.  The  average 
labor  rate  is  $60  per  work  hour.  The  cost 
impact  of  the  added  inspections  per 
engine  is  approximately  $480  per  year, 
with  the  approximate  total  cost  for  the 
U.S.  fleet  of  $2,794,080  per  year. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regidatory  Policies  and  Procediu^s  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regidatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-11187  (64  FR 
30379,  June  8, 1999),  and  by  adding  a 
new  6drworthiness  directive,  to  read  as 
follows: 

Pratt  &  Whitney:  Docket  No.  98-ANE-48- 
AD.  Supersedes  AD  99-12-03, 
Amendment  39-11187. 

Applicability:  Pratt  &  Whiti\ey  (PW)  JT8D- 
1.  -lA.  -IB,  -7,  -7A,  -7B,  -9,  -9A,  -11.  -15, 
-15A.  -17.  -17A,  -17R,  and  -17AR  series 
turbofan  engines,  installed  on  but  not  limited 
to  Boeing  727  and  737  series,  and  McDonnell 
Douglas  DC-9  series  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modiOcation, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  critical  life-limited  rotating 
engine  part  feilure,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  airplane,  accomplish  the  following: 

Inspections 

(a)  Within  the  next  30  days  after  the 
effective  date  of  this  AD,  revise  the  Time 
Limits  Section  (TLS)  of  the  JT8D-1,  -lA, 


-IB,  -7.  -7A,  -7B.  -9.  -9A,  -11.  -15,  -15A. 
-17,  -17 A,  -17R.  and  -17AR  series  Turbofan 
Engine  Manuals,  and  for  air  carrier 
operations  revise  the  approved  continuous 
airworthiness  maintenance  program,  by 
adding  the  following: 

"Critical  Life  Limited  Part  Inspection 

A.  Inspection  Requirements 

(1)  This  section  has  the  definitions  for 
individual  engine  piece-parts  and  the 
inspection  procedures  which  are  necessary 
when  these  parts  are  removed  from  the 
engine. 

(2)  It  is  necessary  to  do  the  inspection 
procedures  of  the  piece-parts  in  Paragraph  B 
when: 

(a)  The  part  is  removed  from  the  engine 
and  disassembled  to  the  level  specified  in 
paragraph  B  and 

(b)  The  part  has  accumulated  more  than 
100  cycles  since  the  last  piece  part 
inspection,  provided  that  the  part  is  not 
damaged  or  related  to  the  cause  of  its 
removal  from  the  engine. 

(3)  The  inspections  specified  in  this 
section  do  not  replace  or  make  unnecessary 
other  recommended  inspections  for  these 
parts  or  other  paris. 

B.  Parts  Requiring  Inspection 

Note:  Piece  part  is  defined  as  any  of  the 
listed  paris  with  all  the  blades  removed. 

Engine  Manual 


Description 


Section 


Inspection 


Hub  (Disk),  ist  Stage  Compressor 

491201  

72-33-31 

-02.  -03,  -04 

496501  

72-33-31 

-02.  -03,  -04 

504101  

72-33-31 

-02.  -03.  -04 

515201  

72-33-31 

-02,  -03,  -04 

594301  

72-3S-31 

-02,  -03,  -04 

640501  

72-33-31 

-02,  -03,  -04 

640601  

72-33-31 

-02,  -03,  -04 

743301  

72-33-31 

-02,-03.-04 

749701  

72-33-31 

-02,  -03,  -04 

749801 

72-33-31 

-02,  -03,  -04 

750001 

72-33-31 

-02.  -03,  -04 

750101  

72-33-31 

-02,  -03,  -04 

778901  

72-33-31 

-02,  -03.  -04 

791401  

72-33-31 

-02,  -03,  -04 

791501  

72-33-31 
72-33-31 

-02,  -03.  -04 

791601  

-02.  -03,  -04 

791701  

72-33-31 
72-33-31 

-02,  -03,  -04 

791801  

-02,  -03,  -04 

806001  

72-33-31 

-02,  -03,  -04 

806101  

72-33-31 
72-33-31 

-02,-03,-04 

817401  

-02,  -03,  -04 

844401  

72-33-31 
72-33-31 

-02,-03,-04 

845401  

-02.  -03,  -04 

848001  

72-33-31 

-02,  -03,  -04 

848101  

72-33-31 

-02,  -03,  -04 

Disk,  2nd  Stage  Compressor 

482502  

72-33-33 

-02 

502502  

72-33-33 

-02 

520602  

72-33-33 

-02 

570302  

72-33-33 

-02 

570402  

72-33-33 

-02 

678202  

72-33-«3 

-02 

730202  

72-33-33 

-02 

730302  

72-33-33 

-02 
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Description 

Section 

Inspection 

730402  

72-33-33 

-02 

740502  

72-33-33 

-02 

745702  

72-33-33 

-02 

745902  

72-33-33 

-02 

746002  

72-33-33 

-02 

746802  

72-33-33 

-02 

760402  

72-33-33 

-02 

760502  

72-33-33 

-02 

807502  

72-33-33 

-02 

500240201  

72-33-33 

-02 

790832  (Disk 

72-33-33 

-02 

assembly). 

Turbine  Disk.  First  Stags  With  Intsgrai 
Shaft 


481135  

72-52-04 
72-52-04 
72-52-04 

-03 

494211  

-03 

500701  

-03 

516101  

72-52-04 

-03 

529115  

72-52-04 
72-52-04 

-03 

538901  

-03 

544501  

72-52-04 

-03 

544601  

72-52-04 

-03 

544701  

72-52-04 

-03 

553201  

72-52-04 

-03 

558401  

72-52-04 

-03 

565101  

72-52-04 

-03 

565201  

72-52-04 

-03 

565301  

72-52-04 

-03 

578201  

72-52-04 

-03 

579001  

72-52-04 

-03 

HP  Turt)lns  Dtek,  Rrst  Stags,  Ssparabis 


587501  

72-52-02 

-03 

5006101-01  ... 

72-52-02 

-03 

578001  

72-52-02 

-03 

5005201-01  ... 

72-52-02 

-03 

696801  

72-52-02 

-03 

742501  

72-52-02 

-03 

752401  

72-52-02 

-03 

767601  

72-52-02 

-03 

792801  

72-52-02 

-03 

856501  

72-52-02 

-03 

832201  • 

72-52-02 

-03 

855701  

72-52-02 

-03 

856401  

72-52-02 

-03 

50Q3601-01  ... 

72-52-02 

-03 

5003601-021 

72-52-02 

-03 

5004301-01  ... 

72-52-02 

-03" 

(b)  Except  as  provided  in  paragraph  (c)  of 
this  AD,  and  notwithstanding  contrary 
provisions  in  section  43.16  of  the  Federal 
Aviation  Regulations  (14  CFR  43.16).  these 
mandatory  inspections  shall  be  performed 
only  in  accordance  with  the  TLS  of  the  PW 
JT8D-1,  -lA,  -IB.  -7,  -7A.  -7B,  -9,  -9A, 
-11.-15.  -15A,  -17.  -17A.  -17R.  and  -17AR 
series  Turbofan  Engine  Manuals. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Engine  Certification 
Office  (ECO).  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector  (PMI),  who 
may  add  comments  and  then  send  it  to  the 
ECO. 


Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Ferry  Flights 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Continuous  Airworthiness  Maintenance 
Program 

(e)  FAA-certificated  air  carriers  that  have 
an  approved  continuous  airworthiness 
maintenance  program  in  accordance  with  the 
record  keeping  requirement  of  §  121.369(c)  of 
the  Federal  Aviation  Regulations  (14  CFR 
121.369(c))  of  this  chapter  must  maintain 
records  of  the  mandatory  inspections  that 
result  from  revising  the  TLS  of  the  PW  JT8D- 
1.  -lA.  -IB,  -7,  -7A.  -7B,  -9,  -9A,  -11,  -15, 
-15A.  -17,  -17A,  -17R,  and  -17AR  series 
Turbofan  Engine  Manuals,  and  the  air 
carrier's  continuous  airworthiness  program. 
Alternately,  certificated  air  carriers  may 
establish  an  approved  system  of  record 
retention  that  provides  a  method  for 
preservation  and  retrieval  of  the  maintenance 
records  that  include  the  inspections  resulting 
from  this  AD,  and  include  the  policy  and 
procedures  for  implementing  this  alternate 
method  in  the  air  carrier's  maintenance 
manual  required  by  §  121.369(c)  of  the 
Federal  Aviation  Regulations  (14  CFR 
121.369(c));  however,  the  alternate  system 
must  be  accepted  by  the  appropriate  PMI  and 
require  the  maintenance  records  be 
maintained  either  indefinitely  or  until  the 
work  is  repeated.  Records  of  the  piece-part 
inspections  are  not  required  under 
§121.380(a)(2)(vi)  of  the  Federal  Aviation 
Regulations  (14  CFR  121.380(a)(2](vi)).  AU 
other  operators  must  maintain  the  records  of 
mandatory  inspections  required  by  the 
applicable  regulations  governing  their 
operations. 

Note  3:  The  requirements  of  this  AD  have 
been  met  when  the  engine  manual  changes 
are  made  and  air  carriers  have  modified  their 
continuous  airworthiness  maintenance  plans 
to  reflect  the  requirements  in  the  PW  JT8D- 
1,  -lA,  -IB,  -7,  -7A.  -7B,  -9,  -9A.  -11,  -15, 
-15A,  -17,  -17A,  -17R,  and  -17AR  series 
Turbofan  Engine  Manuals. 

Issued  in  Burlington,  Massachusetts,  on 
September  30, 1999. 
David  A.  Downey, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-26213  Filed  10-6-99;  8:45  am) 
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ACTION:  Notice  of  proposed  rulemaking 
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SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  Pratt  & 
Whitney  JT8D-200  series  tiubofan 
engines,  that  currently  requires 
revisions  to  the  Time  Limits  Section 
(TLS)  of  the  JT8D-200  Turbofan  Engine 
Manual  to  include  required  enhanced 
inspection  of  selected  critical  life- 
limited  parts  at  each  piece-part 
exposure.  This  action  would  add 
additional  critical  life-limited  parts  for 
enhanced  inspection.  This  proposal  is 
prompted  by  additional  focused 
inspection  procedures  that  have  been 
developed  by  the  memufacturer.  The 
actions  specified  by  this  proposed  AD 
are  intended  to  prevent  critical  life- 
limited  rotating  engine  part  failure, 
which  could  result  in  an  uncontained 
engine  failure  and  damage  to  the 
airplane. 

DATES:  Comments  must  be  received  by 
December  6, 1999. 
ADDRESSES:  Submit  comments  to  the 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-ANE-43-AD,12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299.  Comments  may  also  be 
sent  via  the  Internet  using  the  following 
address:  "9-ane-adcomment@faa.gov". 
Comments  sent  via  the  Internet  must 
contain  the  docket  niunber  in  the 
subject  line.  Comments  may  be 
inspected  at  this  location  between  8:00 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Spiimey,Aerospace 
Engineer,  Engine  Certification  Office, 
FAA,  Engine  and  Propeller  Directorate, 
12  New  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone 
(781)  238-7175,  fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
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proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  avadlable,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-43-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  comm_enter. 

Availability  of  NPRNfs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Coxmsel,  Attention:  Rules 
Docket  No.  98-ANE-43-AD,12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

On  June  1,  1999,  the  Federal  Aviation 
Administration  (FAA)  issued 
airworthiness  directive  (AD)  99-12-04, 
Amendment  39-11188  (64  FR  30382, 
June  8, 1999),  to  require  revisions  to  the 
Time  Limits  Section  (TLS)  of  the  Pratt 
&  Whitney  (PW)  JT8l>-200  Turbofan 
Engine  Manual  to  include  required 
enhanced  inspection  of  selected  critical 
life-limited  parts  at  each  piece-part 
exposure.  That  AD  was  prompted  by  a 
Federal  Aviation  Administration  (FAA) 
study  of  in-service  events  involving  - 
uncontained  failures  of  critical  rotating 
engine  parts  that  indicated  the  need  for 
improved  inspections.  That  condition,  if 
not  corrected,  could  result  in  critical 
life-limited  rotating  engine  part  failure, 
which  could  result  in  an  uncontained 
engine  failure  and  damage  to  the 
airplane. 

New  Inspection  Procedures 

Since  the  issuance  of  that  AD,  PW  has 
developed  additional  focused 


inspection  procedures.  This  proposal 
would  add  first  stage  high  pressure  (HP) 
turbine  disks  that  would  require 
enhanced  inspection  at  each  piece-part 
exposure. 

Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  99-12-04  to  add 
additional  critical  life-limited  parts  for 
enhanced  inspection  at  each  piece-part 
opportunity. 

Economic  Analysis 

The  FAA  estimates  that  1,279  engines 
installed  on  airplanes  of  US  registry 
would  be  affected  by  this  proposed  AD, 
that  it  would  take  approximately  8  work 
hours  per  engine  to  perform  the 
enhanced  inspection  for  the  first  stage 
HP  turbine  disks.  The  average  labor  rate 
is  $60  per  work  hour.  The  cost  impact 
of  the  added  inspections  per  engine  is 
approximately  $480  per  year,  with  the 
approximate  total  cost  for  the  US  fleet 
of$613,920  per  year. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authorify  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-11188  (64  FR 
30382,  June  8, 1999],  and  by  adding  a 
new  airworthiness  directive,  to  read  as 
follows: 

Pratt  &  Whitney:  Docket  No.  98-ANE-43- 
AD.  Supersedes  AD  99-12-04, 
-  Amendment  39-11188. 

Applicability:  Pratt  &  Whitnev  (PW)  JTSD- 
209,  -217.  -217A,  -217C.  and  -219  series 
turbofan  engines,  installed  on  but  not  limited 
to  McDonnell  Douglas  MD80  series  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  slibject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD:  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  inditated,  unless 
accomplished  previously. 

To  prevent  critical  life-limited  rotating 
engine  part  failure,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  airplane,  accomplish  the  following: 

Inspections 

(a)  W«thin  the  next  30  da\s  after  the 
effective  date  of  this  AD.  revise  the  Time 
Limits  Section  (TLS)  of  the  rr8D-200 
Turbofan  Engine  Manual,  and  for  air  carrier 
operations  revise  the  approved  continuous 
airworthiness  maintenance  program,  by 
adding  the  following: 

"Critical  Life  Limited  Part  Inspection 
A.  Inspection  Requirements 

(1)  This  section  has  the  definitions  for 
individual  engine  piece-parts  and  the 
inspection  procedures,  which  are  necessary, 
when  these  parts  are  removed  from  the 
engine. 

(2)  It  is  necessary  to  do  the  inspection 
procedures  of  the  piece-parts  in  Paragraph  B 
when: 

(a)  The  part  is  removed  from  the  engine 
and  disassembled  to  the  level  specified  in 
paragraph  B  and 

(b)  The  part  has  accumulated  more  than 
100  cycles  since  the  last  piece  part 
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inspection,  provided  that  the  part  is  not 
damaged  or  related  to  the  cause  of  its 
removal  from  the  engine. 

(3)  The  inspections  specified  in  this 
section  do  not  replace  or  make  unnecessary 
other  recommended  inspections  for  these 
parts  or  other  parts. 

B.  Parts  Requiring  Inspection 

Note:  Piece  part  is  deRned  as  any  of  the 
listed  parts  with  all  the  blades  removed. 


Engine 

manual 

Description 

Section 

Inspection 

Hub  (Disk).  1st 

Stage  Com- 

pressor 

5000501-01 

(Hub  detail) 

72-33-31 

-02.-03 

5000421-01 

(Hub  as- 

sembly)   

72-33-31 

-02,-03 

HP  Turbine 

Disk,  First 

Stage: 

804301  

72-52-02 

-03 

5004501-01  .. 

72-52-02 

-03 

856701  

72-52-02 

-03 

5004301-01  .. 

. 72-52-02 

-03 

X832201   

72-52-02 

-03 

855701 

72-52-02 

-03 

856601  

72-52-02 

-03" 

(b)  Except  as  provided  in  paragraph  (c)  of 
this  AD,  and  notwithstanding  contrary 
provisions  in  section  43.16  of  the  Federal 
Aviation  Regulations  (14  CFR  43.16).  these 
mandatory  inspections  shall  be  performed 
only  in  accordance  with  the  TLS  of  the  PW 
rr8D-200  Turbofen  Engine  Manual. 

Alternative  Metho<k  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Engine  Certification 
Office  (ECO).  Operators  shall  submit  their 
requests  thrpugh  an  appropriate  FAA 
Principal  Maintenance  Inspector  (PMI).  who 
may  add  comments  and  then  send  it  to  the 
ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  met]}pds  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Ferry  FlighU 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Continuous  Airworthiness  Maintenance 
Program 

(e)  FAA-certificated  air  carriers  that  have 
an  approved  continuous  airworthiness 
maintenance  program  in  accordance  with  the 
record  keeping  requirement  of  §  121.369(c)  of 
the  Federal  Aviation  Regulations  (14  CFR 
121.369(c))  of  this  chapter  must  maintain 
records  of  the  mandatory  inspections  that 
result  from  revising  the  TLS  of  the  PW  JT8D- 
200  Turbofan  Engine  Manual,  and  the  air 
carrier's  continuous  airworthiness  program. 


Alternately,  certificafed  air  carriers  may 
establish  an  approved  system  of  record 
retention  that  provides  a  method  for 
preservation  and  retrieval  of  the  maintenance 
records  that  include  the  inspections  resulting 
from  this  AD,  and  include  the  policy  and 
procedures  for  implementing  this  alternate 
method  in  the  air  carrier's  maintenance 
manual  required  by  §  121.369(c)  of  the 
Federal  Aviation  Regulations  (14  CFR 
121.369(c));  however,  the  alternate  system 
must  be  accepted  by  the  appropriate  PMI  and 
require  the  maintenance  records  be 
maintained  either  indefinitely  or  until  the 
work  is  repeated.  Records  of  the  piece-part 
inspections  are  not  required  under 
§  121.380(a)(2)(vi)  of  the  Federal  Aviation 
Regulations  (14  CFR  121.380(a)(2)(vi)).  All 
other  operators  must  maintain  the  records  of 
mandatory  inspections  required  by  the 
applicable  regulations  governing  their 
operations. 

Note  3:  The  requirements  of  this  AD  have 
been  met  when  the  engine  manual  changes 
are  made  and  air  carriers  have  modified  their 
continuous  airworthiness  maintenance  plans 
to  reflect  the  requirements  in  the  PW  IT8D- 
200  Turbofan  Engine  Manual. 

Issued  in  Burlington,  Massachusetts,  on 
September  30, 1999. 
David  A.  Downey, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-26214  Filed  10-6-99;  8:45  am] 

SaUNG  CODE  4910-13-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CA-226-165b;  FRL-6448-6] 

Approval  and  Promulgation  of  Stat* 
Implementation  Plans;  California  State 
Implementation  Plan  Revision  Santa 
BartMira  County  Air  Pollution  Control 
District  and  South  Coast  Air  Quality 
Management  District 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP).  This  action 
revises  Santa  Barbara  Air  Pollution 
Control  District  (SBCAPCD)  Rule  102, 
Definitions,  to  include  text  that  was 
inadvertently  omitted  and  revises  the 
volatile  organic  compound  (VOC) 
definition  in  South  Coast  Air  Quality 
Management  District  (SCAQMD)  Rule 
102,  Definition  of  Terms. 

The  intended  effect  of  proposing 
approval  of  this  action  is  to  incorporate 
changes  to  the  definitions  for  clarity  and 
consistency  with  revised  federal  and 
state  definitions.  EPA  is  proposing 
approval  of  this  revision  to  be 
incorporated  into  the  California  SIP  for 
the  attainment  of  the  national  ambient 


air  quality  standards  (NAAQS)  for  ozone 
imder  title  I  of  the  Clean  Air  Act,  as 
amended  in  1990  (CAA  or  the  Act).  In 
the  Final  Rules  Section  of  this  Federal 
Register,  the  EPA  is  approving  the 
state's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  administrative 
change  as  a  noncontroversial  revision 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  this  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated  in  relation  to 
this  rule.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this  rule. 
The  EPA  will  not  institute  a  second 
comment  period  on  this  document.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time. 

DATES:  Comments  must  be  received  in 
writing  by  November  8, 1999. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Andrew 
Steckel,  Rulemaking  Office  [AIR-4],  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  9,  75  Hawrthome  Street, 
San  Francisco,  CA  94105-3901. 

Copies  of  the  rules  are  available  for 
public  inspection  at  EPA's  Region  9 
office  during  normal  business  hoiu-s. 
Copies  of  the  submitted  rule  revisions 
are  also  available  for  inspection  at  the 
following  locations: 

Environmental  Protection  Agency,  Air 

Docket  (6102),  401  "M"  Street,  SW, 

Washington,  DC  20460 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95812. 
Santa  Barbara  Coimty  Air  Pollution 

Control  District,  26  Castilian  Drive  B- 

23,  Goleta,  California  93117 
South  Coast  Air  Quality  Management 

District,  21865  E.  Copley  Drive, 

Diamond  Bar,  CA  91765 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  G.  Allen,  Rulemaking  Office 
[AIR-4],  Air  Division,  U.S, 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  Telephone: 
(415) 744-1189. 

SUPPLEMENTARY  INFORMATION: 

This  document  concerns  Santa 
Barbara  Coimty  Air  Pollution  Control 
District  Rule  102,  Definitions,  and  South 
Coast  Air  Quality  Management  District 
Rule  102,  Definition  of  Terms.  These 
rules  were  submitted  to  EPA  on  May  13, 
1999  by  the  California  Air  Resources 
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Board.  For  further  information,  please 
see  the  information  provided  in  the 
Direct  Final  action  which  is  located  in 
the  Rules  section  of  this  Federal 
Register. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  September  10, 1999. 
David  P.  Howekamp, 
Acting  Regional  Administrator.  Region  DC. 
[FR  Doc.  99-26069  Filed  10-6-99;  8:45  am] 
BIOING  CODE  6S6(>-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
ICO-001-0031;  FRL-6453-31 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Colorado; 
Revisions  to  Opacity  and  Sulfur 
Dioxide  Requirements;  Supplemental 
Notice  of  Proposed  Rulemaking; 
Extension  of  Comment  Period 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Supplemental  notice  of 
proposed  rulemaking;  extension  of  the 
comment  period. 

SUMMARY:  On  September  2, 1999,  EPA 
proposed  to  disapprove  a  revision  to  the 
Colorado  State  Implementation  Plan 
(SIP)  regarding  exemptions  from  opacity 
and  sulfur  dioxide  (SO2)  emission 
hmitations  at  coal-hred  electric  utility 
boilers  (64  FR  48127).  Specifically,  on 
May  27, 1998,  the  State  submitted 
revisions  to  Colorado  Regulation  No.  1 
to  provide  coal-fired  electric  utility 
boilers  with  certain  exemptions  from 
the  State's  pre-existing  limitations  on 
opacity  and  SO2  emissions  during 
periods  of  startup,  shutdown,  and  upset. 
EPA  proposed  to  disapprove  the  SIP 
revision  because  EPA  did  not  consider 
it  to  be  consistent  with  the  Clean  Air 
Act  (Act)  and  applicable  Federal 
requirements.  The  comment  period  on 
the  proposed  disapproval  closed 
October  4,  1999. 

On  September  17,  1999,  EPA  received 
a  request  to  extend  the  public  comment 
period  on  the  proposed  disapproval.  In 
addition,  on  September  20, 1999,  EPA 
issued  an  updated  policy  for  SIP 
provisions  that  address  excess 
emissions  diuing  malfunctions,  startup, 
and  shutdown.  EPA  has  reviewed  the 
State's  May  27, 1998  SIP  submittal  in 
light  of  the  September  20, 1999  policy, 
and  EPA  continues  to  believe  that 
Colorado's  SIP  submittal  is  not 
approvable  for  all  of  the  reasons 
outhned  in  the  September  2, 1999 
proposed  rulemaking.  However,  in  order 
to  provide  the  public  with  an  - 


opportimity  to  comment  on  this  topic, 
EPA  is  issuing  this  supplemental  notice 
of  proposed  rulemaking.  In  addition, 
EPA  is  extending  the  public  comment 
period  on  all  of  the  issues  raised  in  the 
September  2, 1999  proposed 
disapproval,  in  response  to  the  request 
for  extension  received  on  September  17, 
1999.  Thus  ..the  public  will  have  thirty 
days  from  the  publication  of  this 
document  to  submit  comments  both  on 
EPA's  September  2, 1999  proposed 
disapproval  of  Colorado's  SIP  submittal 
and  this  supplemental  notice  regarding 
the  proposed  disapproved. 
DATES:  Written  comments  must  be 
received  on  or  before  November  8, 1999. 
ADDRESSES:  Mail  written  comments  (in 
duplicate  if  possible)  to  Richard  R. 
Long,  Director,  Air  and  Radiation 
Program,  Mailcode  8P-AR, 
Environmental  Protection  Agency 
(EPA),  Region  Vin,  999  18th  Street, 
Suite  500,  Denver,  Colorado  80202- 
2466.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  and  Radiation  Program, 
Environmental  Protection  Agency, 
Region  VIII,  999  18th  Street,  Suite  500, 
Denver,  Colorado  80202-2466.  Copies  of 
the  State  documents  relevant  to  this 
action  are  available  for  public 
inspection  at  the  Air  Pollution  Control 
Division,  Colorado  Department  of  Public 
Health  and  Environment,  4300  Cherry 
Creek  Drive  South,  Denver,  Colorado 
80222-1530. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vicki  Stamper,  EPA,  Region  VIII,  (303) 
312-6445. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  September  2, 1999,  EPA  proposed 
to  disapprove  a  revision  to  Colorado's 
SIP  that  was  submitted  by  the  State  on 
May  27, 1998.  (See  64  FR  48127-48135.) 
The  SIP  submittal  consisted  of  revisions 
to  Colorado  Regulation  No.  1  to  provide 
exemptions  from  the  existing  limitations 
on  opacity  and  SO2  emissions  for  coal- 
fired  electric  utility  boilers  during 
periods  of  startup,  shutdown,  and  upset. 
For  further  details  on  the  State's 
regulation  revision,  please  refer  to 
Section  I.  of  EPA's  September  2, 1999 
proposed  rulemaking.  (See  64  FR 
48127-48128.) 

The  public  comment  period  for  EPA's 
September  2,  1999  proposed  rulemaking 
ended  on  October  4, 1999.  On 
September  17, 1999,  EPA  received  a 
request  to  extend  the  public  comment 
period. 

On  September  20, 1999,  the  Agency 
issued  an  update  to  its  existing  poUcy 
regarding  excess  emissions  during 


startup,  shutdown,  and  malfunctions. 
(See  September  20, 1999  Memorandum 
entitled  "State  Implementation  Plans; 
Policy  Regarding  Excess  Emissions 
During  Malfunctions,  Startup,  ^pd 
Shutdown,"  from  Steven  A.  Herman, 
Assistant  Administrator  for  Enforcement 
and  Compliance  Assurance,  and  from 
Robert  Perciasepe,  Assistant 
Administrator  for  Air  and  Radiation,  to 
the  Regional  Administrators.)  EPA's  pre- 
existing policy  on  excess  emissions 
during  startup,  shutdown,  and 
malfunctions  was  stated  in  two  memos 
dated  September  28, 1982  and  February 
15, 1983,  both  entitled  "Policy  on 
Excess  Emissions  During  Startup, 
Shutdown,  and  Malfunctions,"  from 
Kathleen  M.  Bennett,  Assistant 
Administrator  for  Air,  Noise,  and 
Radiation,  to  the  Regional 
Administrators.  In  EPA's  September  2, 
1999  proposal  to  disapprove  Colorado's 
revisions  to  Regulation  No.  1.  EPA 
identified  several  issues  with  the 
revisions.  Among  these  issues,  EPA 
proposed  to  find  that  the  revisions  were 
inconsistent  with  the  Act's  requirements 
that  SIP  emission  Umits  be  met  on  a 
continuous  basis,  and  based  part  of  its 
analysis  on  the  1982  and  1983  Bennett 
memos.  Since  the  agency  has  now 
issued  an  update  to  these  pre-existing 
policy  statements.  EPA  is  issuing  this 
supplemental  notice  in  order  to  provide 
review  of  Colorado's  SIP  submittal  in 
light  of  this  updated  policy  and  to 
provide  the  public  with  the  opportunity 
to  comment  on  this  topic. 

Since  EPA  received  a  request  to 
extend  the  public  comment  period  on 
the  September  2, 1999  proposed 
disapproval,  EPA  is  also  providing  an 
additional  thirty  days  to  comment  on  all 
of  the  issues  raised  in  the  September  2, 
1999  proposed  rulemaking.  Thus, 
during  this  comment  period,  EPA  will 
accept  comments  on  any  issue  raised  in 
our  September  2, 1999  proposed 
disapproval  as  well  fis  on  any  issue 
raised  in  this  supplemental  notice  of 
proposed  rulemaking. 

n.  EPA's  Review  of  State's  Submittal  in 
Light  of  EPA's  September  20, 1999 
Policy  Regarding  Excess  Emissions 
During  Malfunctions,  Startup,  and 
Shutdown 

EPA's  September  20, 1999  poUcy  does 
not  alter  the  Act's  requirement  that  SIP 
emission  limitations  be  met 
continuously.  Instead,  the  September 
20, 1999  pohcy  clarifies  the  types  of  SIP 
provisions  States  may  adopt  to  address 
startup,  shutdown,  and  malfunction 
conditions  and  still  ensure  continuous 
compliance  with  emission  limits  needed 
to  attain  or  maintain  the  national 
ambient  air  quality  standards  (NAAQS). 
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The  revisions  to  Regulation  No.  1  are 
not  consistent  with  EPA's  September  20, 
1999  policy,  and  EPA  continues  to 
beheve  the  revisions  will  not  ensiue 
continuous  compliance  with  SIP 
emissions  limits. 

A.  Description  of  EPA's  September  20, 
1999  Policy 

The  purpose  of  EPA's  September  20, 
1999  policy  was  to  reaffirm  and 
supplement  EPA's  September  28, 1982 
and  February  15, 1983  policy  statements 
regarding  excess  emissions  diuing 
malfunctions,  startup,  shutdown,  and 
maintenance,  as  well  as  to  clariiy 
several  issues  of  interpretation  that  have 
arisen  since  EPA  issued  those  policy 
statements.  In  the  September  20, 1999 
policy,  EPA  states  that  "*  *  *  because 
excess  emissions  might  aggravate  air 
quality  so  as  to  prevent  attainment  or 
maintenance  of  the  ambient  air  quality 
standards,  EPA  views  all  excess 
emissions  as  violations  of  the  applicable 
emission  limitation."  However,  EPA 
recognizes  that  imposition  of  a  penalty 
for  sudden  and  unavoidable 
malfunctions  caused  by  circiunstahces 
entirely  beyond  the  control  of  an  owner 
or  operator  may  not  be  appropriate.  EPA 
similarly  recognizes  that  Uie  imposition 
of  a  penalty  for  excess  emissions  that 
occiir  diuing  infrequent  and  short 
periods  of  startup  and  shutdown  may 
not  be  appropriate  when  such  excess 
emissions  could  not  have  been 
prevented  through  careful  planning  and 
design  and  when  bypassing  of  control 
equipment  was  unavoidable  to  prevent 
loss  of  life,  personal  injiuy,  or  severe 
property  damage.  Accordingly,  a  State 
or  EPA  can  exercise  its  "enforcement 
discretion"  to  refrain  from  taking  an 
enforcement  action  in  these 
circiunstances. 

The  September  20, 1999  poUcy 
clarifies  that  a  State  may  go  beyond  this 
"enforcement  discretion  approach"  and 
include  in  its  SIP  a  provision  that 
would,  in  the  context  of  an  enforcement 
action  for  excess  emissions,  excuse  a 
soiurce  from  penalties  (but  not  from 
injunctive  relief)  if  the  soiuce  can 
demonstrate  that  it  meets  certain 
objective  criteria  (i.e.,  an  "affirmative 
defense").  The  September  20, 1999 
policy  provides  that  States  can  adopt 
SIP  rules  that  provide  for  such  an 
affirmative  defense  to  actions  for 
penalties  brought  for  excess  emissions 
that  arise  during  certain  malfunction, 
startup,  and  shutdown  episodes,  if  the 
SIP  rules  and  SIP  submittal  meet  certain 
criteria. 

The  September  20,  1999  pohcy 
discusses  an  additional  means  to 
address  excess  emissions  during  periods 
of  startup  and  shutdown.  The  poUcy 


states  that  because,  in  general,  excess 
emissions  that  occur  during  these 
periods  are  reasonably  foreseeable,  they 
should  not  be  excused.  However,  for 
some  source  categories,  even  the  best 
available  emissions  control  systems 
might  not  be  consistently  effective 
during  startup  or  shutdown  periods. 
The  September  20, 1999  pohcy  provides 
that,  in  certain  situations,  these 
technological  limitations  may  be 
addressed  in  the  underlying  standards 
themselves  through  narrowly-tailored 
SIP  revisions  that  meet  the  requirements 
detailed  in  the  policy  and  that  take  into 
account  the  potential  impacts  on 
ambient  air  quahty  caused  by  the 
inclusion  of  these  allowances. 

B.  Review  of  Colorado's  May  27, 1998 
SIP  Submittal  in  Light  of  EPA's 
September  20,  1999  Policy 

1.  Affirmative  Defense  Provisions  for 
Malfunctions,  Startup,  and  Shutdown 

As  discussed  above,  the  September 
20, 1999  policy  provides  that  States  can 
adopt  SIP  provisions  that  create  an 
affiiinative  defense  to  claims  for 
penalties  for  excess  emissions  caused  by 
malfunctions  or  during  periods  of 
startup  or  shutdown,  if  the  SIP  revision 
and  submittal  adequately  address  the 
criteria  detailed  in  the  September  20, 
1999  policy.  Such  an  affinnative 
defense  must  not  be  available  for  claims 
for  injimctive  relief  and  must  not  apply 
in  the  case  where  a  single  source  or 
small  group  of  sources  has  the  potential 
to  cause  an  exceedance  of  the  NAAQS 
or  prevention  of  significant 
deterioration  (PSD)  increment. 

Colorado's  revisions  to  Regulation  No. 
1  do  not  meet  EPA's  requirements  for  an 
acceptable  affirmative  defense 
provision.  In  fact,  the  revisions  do  not 
constitute  an  affirmative  defense 
provision  at  all;  they  do  not  merely 
provide  for  a  source  to  raise  a  defense 
to  penalties  in  an  enforcement 
proceeding  for  violations  of  an  emission 
standard.  Instead,  Colorado's  revisions 
to  Regulation  No.  1  automatically 
exempt  a  soiuce  &t>m  meeting  the 
otherwise  applicable  opacity  and  SO2 
emission  limitations  during  startup, 
shutdown,  and  upset.  Ilius,  EPA  does 
not  believe  it  can  approve  the  revisions 
as  an  affirmative  defense  provision.' 
EPA  believes  an  affirmative  defense 
provision  must  be  consistent  with  the 
criteria  contained  in  the  September  20, 


'  Even  if  the  revisions  met  the  other  criteria  for 
an  acceptable  affirmative  defense  provision,  EPA 
does  not  have  adequate  information  to  determine 
whether  a  single  coal-fired  electric  utility  boiler  or 
a  small  group  of  boilers  would  have  the  potential 
to  cause  an  exceedance  of  the  NAAQS  or  PSD 
increments,  which  would  render  an  affirmative 
defense  provision  inappropriate. 


1999  policy  to  ensiu«  continuous 
compliance  with  the  requirements  of  the 
Act. 

2.  Source  Category-Specific  Rules  for 
Startup  and  Shutdown 

As  discussed  above,  the  September 
20, 1999  policy  states  that,  for  some 
soiuce  categories,  given  the  types  of 
control  techiiologies  available,  there 
may  exist  short  periods  of  emissions 
during  startup  and  shutdown  when, 
despite  best  efforts  regarding  planning, 
design,  and  operating  procedures,  the 
otherwise  applicable  emission 
limitation  cannot  be  met.  The 
September  20, 1999  pohcy  further 
provides  that,  except  in  the  case  where 
a  single  source  or  small  group  of  sources 
has  the  potential  to  cause  an  exceedance 
of  the  NAAQS  or  PSD  increments,  it 
may  be  appropriate,  in  consultation 
with  EPA,  to  create  narrowly-tailored 
SIP  revisions  that  take  these 
technological  limitations  into  account 
and  state  that  the  otherwise  applicable 
emissions  limitations  do  not  apply 
diuing  narrowly  defined  startup  and 
shutdown  periods.  To  be  approved, 
these  revisions  should  meet  the 
following  requirements: 

a.  The  SIP  revision  must  be  limited  to 
specific,  narrowly-defined  source 
categories  using  specific  control 
strategies; 

b.  There  must  be  a  demonstration  that 
the  use  of  the  control  strategy  for  this 
source  category  must  be  technically 
infeasible  during  startup  or  shutdown 
periods; 

c.  The  frequency  and  duration  of 
operation  in  startup  or  shutdown  mode 
must  be  minimized  to  the  maximum 
extent  practicable; 

d.  As  part  of  its  justification  of  the  SIP 
revision,  the  state  should  analyze  the 
potential  worst-case  emissions  that 
could  occur  during  startup  and 
shutdown,  in  order  to  show  compliance 
with  the  applicable  requirements  of  the 
Act  and  EPA  regulations; 

e.  All  possible  steps  must  be  taken  to 
minimize  the  impact  of  emissions 
during  startup  and  shutdown  on 
ambient  air  quality; 

f.  At  all  times,  the  faciUty  must  be 
operated  in  a  manner  consistent  with 
good  practice  for  minimizing  emissions, 
and  the  source  must  have  used  best 
efforts  regarding  planning,  design,  and 
operating  procedures  to  meet  the 
otherwise  applicable  emission 
limitation;  and 

g.  The  owner  or  operator's  actions 
during  startup  and  shutdown  periods 
must  be  documented  by  properly 
signed,  contemporaneous  operating 
logs,  or  other  relevant  evidence. 
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As  discussed  above  and  in  the 
September  2, 1999  proposed 
disapproval,  Colorado's  revisions  to 
Regulation  No.  1  provide  exemptions 
from  the  existing  opacity  and  SO2 
emission  limitations  for  coal-fired 
electric  utility  boilers  during  periods  of 
startup  and  shutdown,  as  well  as  upset. 
EPA  does  not  believe  that  Colorado's 
revisions  to  Regulation  No.  1  regarding 
startup,  shutdown,  and  upset  comport 
with  the  requirements  for  approval  of 
such  provisions  as  discussed  in  EPA's 
September  20, 1999  policy.  First,  EPA's 
September  20, 1999  policy,  as  discussed 
above,  allows  SIPs  to  provide  for 
exemptions  from  emission  limitations 
for  periods  of  startup  and  shutdown 
only.  Colorado's  revisions  to  Regulation 
No.  1  also  exempt  coal-fired  electric 
utility  boilers  from  meeting  existing 
opacity  and  SO2  emission  limitations 
during  periods  of  upset. 

Second,  the  exemption  from  the  SO2 
limits  does  not  appear  to  specify  coal- 
fired  electric  utility  boilers  using  a 
particular  SO2  control  strategy.  Thus,  at 
least  as  to  SO2,  it  does  not  appear  that 
the  revisions  are  consistent  with  the 
policy's  provision  that  a  rule  must  be 
limited  to  narrowly-defined  source 
categories  using  specific  control 
strategies. 

Third,  the  State  has  not  demonstrated 
that  use  of  the  applicable  control 
strategies  for  opacity  and  SO2  for  coal- 
fired  electric  utility  boilers  is 
technologically  infeasible  during  startup 
and  shutdown. 

Further,  as  discussed  in  EPA's 
September  2, 1999  proposed 
disapproval,  EPA  does  not  believe  the 
State  has  analyzed  the  potential  worst 
case  emissions  that  could  occuir  from 
these  facilities  during  startup  and 
shutdown  and  the  corresponding  impact 
on  ambient  air  quality.  The  State  did  not 
adequately  analyze  potential  impacts  on 
the  NAAQS,  nor  did  the  State  analyze 
potential  impacts  on  the  PSD 
increments.  (See  sections  n.B.2.  and  3. 
of  the  September  2, 1999  proposed 
disapproval,  64  FR  48130-48131.) 

EPA  also  does  not  have  adequate 
information  to  determine  whether  a 
single  coal-fired  electric  utility  boiler  or 
a  small  group  of  boilers  would  have  the 
potential  to  cause  an  exceedance  of  the 
NAAQS  or  PSD  increment,  which 
woidd  preclude  EPA  from  approving  a 
source  category-specific  exemption 
under  the  September  20, 1999  policy. 
The  SIP  revision  does  not  adequately 
address  the  other  requirements  of  the 
September  20, 1999  policy  applicable  to 
source  category  exemptions  for  excess 
emissions  that  occiu-  during  startup  and 
shutdown.  EPA  believes  soiuce  category 
exemptions  for  startup  and  shutdown 


events  must  be  narrowly  constrained,  as 
described  in  EPA's  September  20. 1999 
policy,  to  ensure  the  Act's  requirements 
are  met  and  that  public  health  and  the 
environment  are  protected. 

In  siunmary,  the  issuance  of  the 
September  20, 1999  policy  has  not 
changed  EPA's  preliminary  conclusions, 
expressed  in  the  September  2, 1999 
proposed  disapproval,  that  the  revisions 
to  Regulation  No.  1  are  not  consistent 
with  the  Act's  requirements  related  to 
continuous  compliance  with  SIP  limits. 
Because  the  requirements  for 
continuous  compliance  have  not  been 
met,  and  for  the  other  reasons  expressed 
in  EPA's  September  2, 1999  notice  of 
proposed  disapproval,  EPA  continues  to 
propose  disapproval  of  the  revisions  to 
Colorado  Regulation  No.  1.  EPA  also 
continues  to  invite  comment  on  whether 
the  SIP  revision  conflicts  with  EPA's 
any  credible  evidence  rule  (see  Section 
II.B.6.  of  the  September  2, 1999 
proposed  disapproval,  64  FR  48134). 

EPA  is  soliciting  public  comment  on 
the  issues  discussed  in  this  document  or 
on  other  relevant  matters.  EPA  is  also 
extending  the  public  comment  period 
on  the  issues  raised  in  the  September  2, 
1999  proposed  disapproval.  These 
comments  will  be  considered  before 
taking  final  action.  Interested  parties 
may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA  Regional 
ofiice  listed  in  the  Addresses  section  of 
this  document  such  that  the  comments 
will  be  received  by  the  date  listed  in  the 
Dates  section  of  this  document. 

m.  Proposed  Action 

EPA  continues  to  propose  disapproval 
of  the  revision  to  the  Colorado  SIP 
pertaining  to  the  opacity  and  SO2 
provisions  in  Regulation  No.  1,  which 
was  submitted  by  the  Governor  of 
Colorado  on  May  27, 1998. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  proposed 
regulatory  action  fit)m  Executive  Order 
12866,  entitled  "Regulatory  Planning 
and  Review." 

B.  Executive  Orders  on  Federalism 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  state,  local,  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  imfunded,  EPA  must 
provide  to  the  Office  of  Management 


and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  state,  local, 
and  tribal  governments,  the  natiu«  of 
their  concerns,  copies  of  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation. 

In  addition,  Executive  Order  12875 
requires  EPA  to  develop  an  effective 
process  permitting  elected  officials  and 
other  representatives  of  state,  local,  and 
tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  Today's  proposed  rule 
woidd  not  create  a  mandate  on  state, 
local,  or  tribal  governments.  The 
proposed  rule  would  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  proposed  rule. 

On  August  4, 1999,  President  Clinton 
issued  a  new  executive  order  on 
federalism,  Executive  Order  13132.  (64 
FR  43255  (August  10, 1999).)  which  will 
take  effect  on  November  2, 1999.  In  the 
interim,  the  cturent  Executive  Order 
12612,  (52  FR  41685  (October  30, 
1987),)  on  federalism  still  applies.  This 
proposed  rule  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  12612.  The  proposed 
rule  would  affect  only  one  State,  and 
woidd  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act. 

C.  Executive  Order  13045 

Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885, 
April  23, 1997),  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
enviroiunental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  proposed  rule  is  not  subject  to 
Executive  Order  13045  because  it  does 
not  involve  decisions  intended  to 
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mitigate  environmental  health  or  safety 
risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inourod  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
govOTnments,  a  simunary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation. 

m  addition.  Executive  Order  13084 
requires  EPA  to  develop  an  effective 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
commimities."  Today's  proposed  rule 
would  not  significantly  or  uniquely 
affect  the  communities  of  Indian  tribal 
governments.  EPA  is  proposing 
disapproval  of  a  State  rule  revision, 
which  will  have  no  impact  on  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
proposed  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  EPA's 
proposed  disapproval  of  the  State 
request  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air 
Act,  would  not  affect  any  existing 
requirements  applicable  to  small 
entities.  Any  pre-existing  Federal 
requirements  would  remain  in  place 
after  this  disapproval.  Federal 


disapproval  of  the  State  submittal 
would  not  affect  State-enforceability. 
Moreover,  EPA's  disapproval  of  the 
submittal  would  not  impose  any  new 
Federal  requirements,  llierefore,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  jnate.  Undm  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  imiquely  impacted  by  the  rule. 

EPA  nas  determined  that  the 
disapproval  action  being  proposed  does 
not  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  The  proposed 
disapproval  would  not  change  existing 
requirements  and  would  include  no 
Federal  mandate.  If  EPA  were  to 
disapprove  the  State's  SIP  submittal, 
pre-existing  requirements  would  remain 
in  place  and  State  enforceability  of  the 
submittal  would  be  unaffected.  The 
action  would  impose  no  new 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
would  result  from  this  proposed  action. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  vdth  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  beUeves  that  VCS  are 
inapplicable  to  this  proposed  action. 
Today's  proposed  action  does  not 
require  the  public  to  perform  activities 
conducive  to  the  use  of  VCS. 


List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference,  Intergovenmiental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements,  Sidfur 
oxides. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  September  30, 1999. 
JackW.McGraw, 

Acting  Regional  Administrator,  Region  VUI. 
(PR  Doc.  99-26200  Filed  10-6-99;  8:45  am) 
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Corraetivs  Action  for  Solid  Waste 
ManagwMnt  UnKs  at  Hazardous  Waste 
Managsmsnt  Facilitiss 

AGENCY:  Envlroimiental  Protection 

Agency. 

action:  Partial  withdrawal  of 

rulemaking  proposal. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  annoimcing  our 
decision  to  withdraw  most  provisions  of 
the  Notice  of  Proposed  Riilemaking 
(NPRM)  for  corrective  action  for  solid 
waste  management  units  (SWMUs)  at 
hazardous  waste  management  facilities 
(also  known  as  the  1990  Subpart  S 
proposal)  published  on  July  27, 1990. 
The  only  exceptions  to  this  decision 
relate  to  two  jxuisdictional  issues  and 
those  elements  of  the  proposed  rule  that 
were  promulgated  as  a  final  rule  on 
February  16, 1993.  The  jurisdictional 
issues  relate  to  the  definition  of 
"facility"  for  corrective  action  ptuposes 
and  the  question  of  who  is  responsible 
for  corrective  action  when  there  is  a 
transfer  of  faciUty  property.  We  plan  to 
withdraw  most  of  the  proposed  rule 
because  we  have  determined  that  such 
regulations  are  not  necessary  to  carry 
out  the  Agency's  duties  under  sections 
3004(u)  and  (v).  Additionally, 
attempting  to  promulgate  a 
comprehensive  set  of  RCRA  regulations 
at  this  time  could  imnecessarily  disrupt 
the  33  State  programs  already 
authorized  to  carry  out  the  Corrective 
Action  Program  in  lieu  of  EPA,  as  well 
as  the  additional  State  programs 
currently  undergoing  review  for 
authorization,  lliis  decision  will  end 
uncertainty  related  to  this  rulemaking 
for  State  regulators  and  owners  and 
operators  of  hazardous  waste 
management  facilities. 
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ADDRESSES:  Supporting  materials  are 
available  for  viewing  in  the  RCRA 
Information  Center  (RIC),  located  at 
Crystal  Gateway  I,  First  Floor,  1235 
Jefferson  Davis  Highway,  ArUngton,  VA. 
The  Docket  Identification  Number  is  F- 
1999-CASW-FFFFF.  The  RIC  is  open 
from  9  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  Federal  holidays.  To 
review  docket  materials,  it  is 
recommended  that  you  make  an 
appointment  by  calling  (703)  603-9230. 
You  may  copy  a  maximum  of  100  pages 
from  any  regulatory  docket  at  no  charge. 
Additional  copies  cost  $0.15/page.  The 
index  and  some  supporting  materials 
are  available  electronically.  (See  the 
Supplementary  Information  section  for 
information  on  accessing  them.) 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  (800)  424-9346  or  TDD  (800) 
553-7672  (hearing  impaired).  In  the 
Washington,  DC,  metropolitan  area,  call 
(703)  412-9810  or  TDD  (703)  412-3323. 
For  more  detailed  information  on 
specific  aspects  of  this  action,  contact 
Barbara  Foster,  Office  of  Solid  Waste 
(5303W),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW,  Washington, 
DC  20460  (703)  308-7057,  e-mail 
address: 

foster.barbara@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  The  index 
and  the  following  supporting  materials 
are  available  on  the  Internet:  (1)  Letter 
from  Mark  Gordon,  Chair,  ASTSWMO 
Corrective  Action  and  Permitting  Task 
Force,  to  Michael  Shapiro,  January  9, 
1997;  (2)  Memorandum  from  Steven  A. 
Herman  and  Elliott  P.  Laws  to  RCRA/ 
CERCLA  National  Policy  Managers 
entitled  Coordination  between  RCRA 
Corrective  Action  and  Closure  and 
CERCLA  Site  Activities,  September  24. 
1996;  (3)  Memorandum  from  Elliott  P. 
Laws  and  Steven  A.  Herman  to  RCRA/ 
CERCLA  Senior  Policy  Managers 
entiUed  "Use  of  the  Corrective  Action 
Advance  Notice  of  Proposed 
Ridemaking  as  Guidance",  January  17, 
1997;  and  (4)  Letter  from  Mark  Gordon, 
Chair,  ASTSWMO  Corrective  Action 
and  Permitting  Task  Force,  to  EPA 
RCRA  Docket  #F-96-CA2P-FFFFF,  July 
30, 1997.  Follow  these  instructions  to 
access  the  information  electronically: 
WWW:  http://www.epa.gov/ 

correctiveaction 
FTP:  ftp.epa.gov 
Login:  anonymous 
Password: 

foster.  barfxira@epamail.  epa.gov 
Files  are  located  in  /pub/epaoswer 

I.  Authority 

The  provisions  of  the  1990  proposed 
rule  were  proposed  imder  the  auUiority 


of  sections  1003, 1006,  2002(a),  3004(a), 
3004(u).  3004(v),  3005(c)  and  3007  of 
the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resoiuce  Conservation 
and  Recovery  Act,  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984,  42  U.S.C.  6902, 
6905,  6912(a),  6924(a),  (u)  and  (v), 
6925(c),  and  6927. 

II.  Background 

In  the  1984  Hazardous  and  Solid 
Waste  Amendments  (HSWA)  to  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  Congress  expanded  EPA's 
authority  to  address  cleanup  at 
permitted  RCRA  hazardous  waste 
management  facilities  by  providing  new 
corrective  action  authority  under  RCRA 
sections  3004{u)  and  (v).  Section 
3004(u)  requires  that  RCRA  regulations 
and  permits  require  corrective  action  as 
necessary  to  protect  human  health  and 
the  environment  at  facilities  seeking  a 
permit.  Section  3004(v)  extended  the 
requfrement  to  releases  beyond  the 
facility  boundary.  EPA  codified  this 
broad  authority  in  RCRA  section 
3004(u)  essentially  verbatim  at  40  CFR 
264.90(a)(2),  264.101,  270.60(b).  and 
270.60(c)  in  a  final  rule  published  on 
July  15, 1985  (50  FR  28702).  EPA  later 
did  the  same  for  section  3004(v)  on 
December  1. 1987  (52  FR  45785).' 

On  July  27,  1990  (55  FR  30798),  EPA 
published  a  NPRM  detailing  substantive 
and  procedural  requirements  under  40 
CFR  Part  264  Subpart  S  to  implement 
the  corrective  action  program.  The 
Agency  promulgated  a  few  elements  of 
the  1990  proposal  on  February  16,  1993 
(58  FR  8658).  These  elements  included 
final  provisions  for  Corrective  Action 
Management  Units  (CAMUs)  and 
Temporary  Units,  and  a  definition  of 
"facility"  for  corrective  action.  The 
remainder  of  the  1990  proposal  has  not 
been  made  final.  However,  EPA  and 
authorized  States  began  using  the 
proposed  rule  and  preamble  as  the 
primary  guidance  for  the  corrective 
action  program  soon  after  it  was 
published. 

RCRA  section  3006(g)  called  for  the 
corrective  action  requirements  imposed 
by  sections  3004(u)  and  3004(v)  to  take 
effect  in  all  States  at  the  same  time  they 
would  take  effect  federally,  regardless  of 
the  State's  authorization  status.  The 
statute  further  directed  the  Agency  to 
carry  out  those  requirements  until  the 
State  is  granted  authorization  to  do  so. 
To  date,  EPA  has  authorized  33  States 
to  implement  the  requirements  of 


'  In  the  December  1. 1987  final  rule,  the  Agency 
also  promulgated  corrective  action  permit 
application  requirements  and  modified  corrective 
action  requirements  for  underground  injection 
wells. 


sections  3004(u)  and  (v)  in  lieu  of  EPA. 
To  determine  whether  the  State  program 
was  "equivalent"  to  the  Federal 
program,  EPA  referred  to  the  Federal 
regulations  pertaining  to  corrective 
action,  the  guidance  provided  by  the 
1990  Subpart  S  proposal,  and  oUier 
Agency  guidance. 

On  May  1.  1996  (61  FR  19432),  the 
Agency  published  an  ANPRM.  In  the 
1996  ANPRM,  EPA  introduced  its  new 
"Subpart  S  Initiative,"  which  was 
designed  to  identify  jmd  implement 
improvements  to  the  protectiveness, 
responsiveness,  speed,  and  efficiency  of 
the  corrective  action  program.  The 
Agency  also  discussed  corrective  action 
implementation  and  the  evolution  of  the 
program  since  1990,  and  set  forth  its 
goals  and  strategy  for  the  futiue  of  the 
corrective  action  program.  The  1996 
ANPRM  provided  guidance  on  areas  of 
the  program  not  addressed  by  the  1990 
proposal,  and  replaced  the  1990 
proposal  as  the  primary  guidance  for 
much  of  the  corrective  action  program 
(see  memorandum  from  Elliott  P.  Laws 
and  Steven  A.  Herman  to  RCRA/ 
CERCLA  Senior  Policy  Managers 
entitled  "Use  of  the  Corrective  Action 
Advemce  Notice  of  Proposed 
Rulemaking  as  Guidance",  January  17, 
1997,  located  in  the  docket  for  this 
action).  Finally,  in  the  1996  ANPRM, 
the  Agency  requested  comment  on  the 
future  direction  of  the  corrective  action 
program,  including  resolution  of  the 
1990  proposal. 

HI.  Decision  To  Withdraw  the  Majority 
of  the  Notice  of  Proposed  Rulemaking 

As  part  of  the  Subpart  S  Initiative,  the 
Agency  assessed  the  issue  of  whether  to 
promulgate  a  final  Subpart  S  nUe  (see 
61  FR  19455-6  asking  for  comment  on 
the  appropriate  "balance  between 
guidance/policy  dociunents  and 
regulations"  for  implementing  RCRA 
corrective  action  authorities).  As  was 
discussed  in  the  ANPRM  (see  61  FR 
19432  at  19440),  the  Agency  has  long 
recognized  that  no  one  approach  to 
corrective  action  is  likely  to  be 
appropriate  at  all  sites.  The  diversity  of 
facilities  subject  to  RCRA  corrective 
action,  the  degree  of  investigation  and 
subsequent  corrective  action  necessary 
to  protect  human  health  and  the 
environment  varies  greatly  across 
facilities.  Because  of  this,  some  facilities 
require  no  cleanup  at  all  or  only  minor 
corrective  action,  while  others  are  as 
complex  and  highly  contaminated  as 
sites  on  the  CERCLA  National  Priorities 
List  (Superfimd  sites).  Thus,  in  drafdng 
the  1990  proposal,  the  Agency  sought  to 
create  a  rule  that,  although  it  contained 
extensive  procedures  for  making 
corrective  action  decisions,  would 
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accommodate  the  need  to  vary  those 
procedures  based  on  site-specific 
circumstances.  It  has  been  the  Agency's 
experience,  however,  that  the  Subpart  S 
proposal  as  guidance  has,  at  times,  been 
implemented  prescriptively  and  the 
intended  flexibility  imderused. 
Commenters  on  the  ANPR  echoed  the 
Agency's  assessment  on  this  point. 

Therefore,  the  Agency  concluded,  if 
we  were  to  proceed  widi  a  final  rule 
instituting  a  comprehensive  regulatory 
scheme  for  RCRA  corrective  action,  it 
would  be  appropriate  to  rethink  the 
general  approach  to  writing  a  set  of 
comprehensive  regulations.  In 
particular,  since  the  instances  of 
program  inflexibility  could  be 
attributed,  at  least  in  part,  to  rule 
language  that  heavily  emphasized 
standard  processes  for  making 
corrective  action  decisions,  the  Agency 
reasoned  that  it  would  be  appropriate  to 
recraft  the  proposed  RCRA  regulations 
to  take  the  focus  off  process  and  place 
it  on  results. - 

Likewise,  many  commenters  urged 
the  Agency  to  reject  the  approach  of  the 
1990  proposal  in  favor  of  a  more 
"holistic"  and  flexible  approach. 
However,  commenters  also  urged  the 
Agency  not  to  go  forward  with  any  final 
rule  without  first  reproposing  the  entire 
program,  to  provide  opportunity  for 
public  comment  on  the  overall 
approach.  The  Agency  agrees  with 
conunenters  that,  if  we  were  to  go 
forward  v«rith  regulations  significantly 
different  from  the  1990  proposal, 
fairness  would  dictate  an  additional 
roimd  of  public  comment. 

Therefore,  before  proceeding  anew 
down  the  resoiirce-intensive  path  of 
promulgating  a  comprehensive  rule,  we 
decided  it  was  appropriate  to  reevaluate 
the  pros  and  cons  of  proceeding  with  a 
comprehensive  rule,  especially  since  the 
program  has  been  conducted  without 
one  for  14  years,  and  the  landscape  of 
the  RCRA  corrective  action  program  has 
changed  significantly  over  that  time. 
Having  engaged  in  this  analysis,  we 
have  decided  not  to  promulgate  a  final 
rule  for  the  corrective  action  program  at 
this  time.  Instead  we  will  continue  to 
rely  on  existing  regulations  (including 
those  provisions  of  the  Subpart  S 
proposal  akeady  promulgated), 
supplemented  by  current  and  planned 
giiidance  and  enhanced  training,  to 
implement  the  corrective  action 
program.  We  chose  this  approach  for 
several  reasons. 


-  For  example,  among  the  options  considered  by 
the  Agency  in  the  1996  AhfPR  was  a  "performance 
standards"  approach  (see  61  FR  19432  at  19456). 
Under  this  approach,  the  Agency  would  craf)  a  rule 
establishing  performance  standards  or  goals  with 
very  little  detail  concerning  procedures. 


First,  one  of  our  primary  objectives  for 
promulgating  a  comprehensive  rule  in 
1990  was  to  "establish  standards  to 
which  States  seeking  authorization  for 
RCRA  section  3004(u)  corrective  action 
must  demonstrate  equivalence"  (55  FR 
30800).  While  it  is  true  that  detailed 
regulations  can  make  authorization 
determinations  somewhat  easier, 
circumstances  have  changed  in  the 
years  since  publication  of  the  proposal. 
We  now  believe  that  it  is  not  necessary 
to  promulgate  additional  regulations  to 
review  State  programs.  To  date,  EPA  has 
authorized  33  State  programs  to 
implement  the  corrective  action 
program  in  lieu  of  the  Federal 
government.  The  authorization  process 
consists  of  extensive  up-front  review  of 
State  programs,  using  existing 
regulations  supplemented  by  existing 
guidance  (including,  most  recently,  the 
ANPRM  and  portions  of  the  1990 
proposal  that  were  not  superceded) 
outlining  what  types  of  corrective  action 
are  generally  "necessary  to  protect 
human  health  and  the  environment." 
There  have  been  no  legal  challenges  to 
these  determinations,  and  EPA  has  not 
instituted  withdrawal  proceedings  for 
any  State  corrective  action  program  it 
has  authorized.  Thus,  EPA  has  found  in 
practice  that  the  ciurent  regulations, 
supplemented  by  ciurent  and  planned 
guidance,  provide  us  an  adequate 
foundation  to  authorize  State  programs, 
and  that  additional  regulations  are  not 
necessary  at  this  time. 

Second,  we  are  concerned  additional 
regulations  might  disrupt  State 
programs  that  are  authorized  to  date.  We 
recognize  that  new  regulations,  whether 
detailed  substantive  and  procediual  or 
performance  standards,  would,  at  least, 
raise  the  possibility  of  reanalysis  of 
these  authorized  State  programs.  This 
would  create  unnecessary  uncertainty  in 
these  programs  that  would  very  likely 
slow  their  progress.  Similar  concerns 
have  been  expressed  by  the  States  (see 
letter  from  Mark  Gordon,  Chair, 
ASTSWMO  Corrective  Action  and 
Permitting  Task  Force  to  RCRA  Docket 
#F-96-CA2P-FFFFF,  July  30, 1996, 
located  in  the  docket  for  this  Federal 
Register  notice).  Given  the  limited 
added  benefit  of  additional  regulations, 
we  do  not  believe  the  potential 
disruption  to  State  programs  is 
warranted. 

Third,  in  addition  to  providing  a  basis 
for  evaluating  State  programs,  another 
objective  in  promulgating  a 
comprehensive  corrective  action  rule  in 
1990  was  to  establish  national 
consistency  in  the  corrective  action 
program.  We  have  become  increasingly 
aware  that  corrective  action  sites  differ 
in  significant  respects  and  that 


consistent  application  of  rules  and 
standards  at  all  sites  is  not  always 
appropriate.  For  areas  of  the  program 
where  consistency  from  site-to-site  is 
generally  important  [e.g.,  cleanup 
levels),  we  have  been  successful  in 
using  guidance  and  training  to  promote 
appropriate  consistency.  Thus,  rather 
than  issuing  a  rule  to  achieve 
consistency  at  all  sites,  we  believe  it 
•  troald  be  more  appropriate  to  develop 
guidance  and  training  to  promote 
consistency,  where  appropriate.  Such 
guidance  and  training  woidd  apply  not 
only  within  the  corrective  action 
program,  but  also  with  other  cleanup 
programs  as  well  [see  memorandum 
from  Steven  A.  Herman  and  Elliott  P. 
Laws  to  RCRA/CERCLA  National  Policy 
Managers  entitled  Coordination  between 
RCRA  Corrective  Action  and  Closure 
and  CERCLA  Site  Activities,  September 
24, 1996). 

Fourth  and  finally,  promulgation  of  a 
corrective  action  rule  is  not  necessary  to 
ensiu^  that  affected  parties  have  a 
chance  to  influence  our  corrective 
action  decisions.  The  comments  we 
received  on  the  1990  proposal  and  the 
1996  ANPRM  have  informed  this 
decision,  as  well  as  the  content  of 
Agency  guidance  and  other  initiatives 
undertaken  (such  as  the  training 
initiative  discussed  in  footnote  3). 
Perhaps  more  important,  however,  is  the 
fact  that  we  provide  RCRA  owners  and 
operators  and  the  public  with  ample 
procediues  to  raise  any  objections  (e.g., 
through  permit  appeals)  to  each 
decision  the  Agency  makes  with  respect 
to  corrective  action — whether  it  be  the 
niunber  of  reports  required  of  the 
facility,  the  area  and  materials  that  are 
subject  to  corrective  action 
requirements,  or  the  levels  to  which  the 
facility  must  be  cleaned. 

For  the  reasons  stated  above,  we  have 
decided  to  withdraw  all  of  the  proposed 
rulemaking  except  for  those  provisions 
that  already  have  been  made  final  and 
those  provisions  relating  to  two 
jurisdictional  issues — ^i.e.,  the  definition 
of  "facility"  for  corrective  action 
purposes,  and  provisions  concerning 
corrective  action  responsibilities  upon 
transfer  of  faciUty  property.  More 
specifically  we  preserve  the  discussions 
concerning  these  issues  beginning  at  55 
FR  30808  (as  supplemented  by 
additional  discussion  and  request  for 
comment  in  the  1996  ANPRM  beginning 
at  61  FR  19442  and  19460,  and  any 
other  relevant  discussions  in  either 
notice)  and  55  FR  30845  and  30882  (as 
supplemented  by  additional  discussion 
and  request  for  comment  in  the  1996 
ANPRM  at  61  FR  19463,  and  any  other 
relevant  discussions  in  either  notice). 
We  have  singled  out  these  two 
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jurisdictional  issues  because,  unlike 
others  discussed  in  the  1990  proposal 
{e.g.,  definitions  of  release,-^  hazardous 
waste  or  hazardous  constituents,  and 
solid  waste  management  unit],  these  are 
issues  about  which  the  Agency 
expressed  concern  regarding  the  status 
quo,  or  raised  questions  that  have  not 
been  definitively  addressed  by  the 
Agency.  [See  e.g.,  61  FR  19460— "EPA's 
definition  of  facility  for  piuposes  of 
corrective  action  has  been  problematic 
in  some  situations"  and  61  FR  19463 — 
"The  1990  proposal  identified  two 
options:  requiring  the  permittee  to 


'We  believe  it  is  important  to  emphasize  in  this 
action  that  we  continue  to  adhere  to  the  1996 
ANPRM  interpretations  of  the  term  of  "release."  In 
the  1996  ANPRM,  we  reiterated  our  longstanding 
position  on  the  definition  of  "release"  for  corrective 
action  (see  61  FR  19442).  There,  we  cited  language   , 
from  the  preamble  of  the  1985  HSWA  codification 
rule  (50  FR  28702.  July  15.  1985)  stating  that  the 
definition  of  "release"  for  corrective  action  should 
be  at  least  as  broad  as  the  definition  of  release 
under  CERCLA — thus.  EPA  interpreted  the  term 
"release"  to  mean  "any  spilling,  leaking,  pumping, 
pouring,  emitting,  emptying,  discharging,  injecting, 
escaping,  leaching,  dumping,  or  disposing  into  the 
environment."  In  the  ANPR,  we  also  cited  language 
from  the  preamble  of  the  1990  proposal,  stating  that 
the  definition  of  release  also  includes  abandoned  or 
discarded  barrels,  containers,  and  other  closed 
receptacles  containing  hazardous  wastes  or 
constituents  and  that  it  could  include  releases  that 
are  permitted  under  other  authorities,  such  as  the 
Clean  Water  Act. 


complete  corrective  action  even  on 
parcels  sold  to  others,  and  requiring  the 
purchaser  of  the  parcel  to  complete  the 
corrective  action.")  We  continue  to 
believe  that  these  issues  should  be 
addressed. 

Over  the  years,  EPA  has  published  a 
number  of  major  corrective  action 
guidance  documents  and  in  1990 
proposed  detailed  corrective  action 
regulations  [see  55  FR  30798,  July  27, 
1990.)  As  discussed  in  the  1996 
ANPRM,  many  of  these  documents, 
including  the  1990  proposal,  continue 
to  provide  useful  information  and 
guidance  for  corrective  action 
implementation.  However,  the  1996 
ANPRM  updates  our  position  on  many 
of  the  issues  discussed  in  the  1990 
proposal,  and  should  be  considered  the 
primary  corrective  action 
implementation  guidance.  In  addition, 
we  intend  to  provide  any  necessary 
additional  guidance  to  assist  program 
implementers.  We  believe  that  by 
focusing  our  resources  on  developing 
guidance  and  training,'*  rather  than  a 


•*  Some  commenters  suggested  that  the 
inflexibility  of  some  corrective  action  program 
implementers  could  be  attributed,  at  least  in  part, 
to  the  failure  of  implementers  to  use  available 
flexibility,  rather  than  to  limitations  in  the 
regulations  and  guidance  issued  by  the  Agency.  To 
address  these  concerns,  the  Agency  has  launched 


final  rule,  we  can  provide  sufficient 
guidelines  for  the  areas  of  the  program 
not  governed  by  procedural  regulations, 
-but  in  a  more  flexible  format. 

It  should  be  noted  that  nothing  in  this 
action  modifies  or  affects  those 
regulations  promulgated  to  date  to 
govern  the  corrective  action  program.  It 
also  should  be  noted  that  the  Agency 
may,  at  some  time  in  the  future,  decide 
that  additional  regulations  would 
improve  the  corrective  action  program. 
Should  the  Agency  decide  to 
promulgate  additional  regulations  on 
issues  other  than  the  jiuisdictional 
issues  described  in  this  action,  however, 
we  would  propose  them  in  the  Federal 
Register  for  public  comment. 

Dated:  September  30, 1999. 
Carol  M.  Browner, 

Administrator. 

[FR  Doc.  99-26070  Filed  10-6-99;  8:45  am] 
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an  extensive  training  initiative,  directed  at  EPA 
Regions  and  the  States,  which  should  address  this 
concern.  The  training  is  designed  to  direct 
implementers  to  focus  the  corrective  action  program 
on  obtaining  key  results,  rather  than  adherence  to 
an  unnecessarily  prescriptive  process.  The  Agency 
belie\es  that,  by  better  focusing  on  results, 
implementers  will  be  better  able  to  prioritize 
investigation  and  remediation  resources,  and  to 
utilize  innovative  methods  to  achieve  protective 
results  effectively,  efficiently,  and  quickly. 
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DEPARTMENT  OF  AGRICULTURE 

Arglcultural  Research  Service 

Notice  of  Solicitation  for  IMembership 
to  ttM  National  Genetic  Resources 
Advisory  Council;  Correction 

AGENCY:  Agricultural  Research  Service, 
USDA. 

ACTKM:  Notice;  correction. 

summary:  The  Agriculhual  Research 
Service  published  a  document  in  the 
Federal  Register  of  September  1, 1999, 
concerning  solicitation  for  nominations 
to  fill  five  vacancies  on  the  National 
Genetic  Resources  Advisory  Council. 
The  deadline  for  nominations  is 
extended.  .^ 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Henry  L.  Shands,  Director,  National 
Genetic  Resources  Program,  Stop  Code 
0305,  Room  324-A,  Jamie  L.  Whitten 
Federal  Building,  USDA,  1400 
Independence  Avenue  SW,  Washington, 
DC  20250-0305.  Telephone  202-720- 
7545,  Fax  202-690-1434. 

Correctioii 

In  the  Federal  Register  of  September 
1, 1999.  in  FR  Doc.  99-22704,  on  page 
47759,  the  date  in  the  last  sentence  of 
the  last  paragraph  has  been  extended  to 
read: 

Nominations  should  be  sent  to  Henry  L. 
Shands  at  the  address  listed  above,  and  be 
post  marked  no  later  than  October  29, 1999. 

Dated:  October  1,1999 
Henry  L.  Sliainds, 

Assistant  Administrator  for  Genetic 
Resources.  USDA-ARS. 
(FR  Doc.  99-26133  Filed  10-06-99;  8:45  am] 
BILLING  CODE  M10-03-M 


DEPARTIMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 

[Docket  No.  99-047N] 

Codex  Alimentarius  Commission: 
Meeting  of  the  Codex  Committee  on 
Food  Hygiene 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Notice  of  public  meeting, 
request  for  comments. 

SUMMARY:  The  Office  of  the  Under 
Secretary  for  Food  Safety,  and  the  Food 
Safety  and  Inspection  Service,  United 
States  Department  of  Agriculture;  and 
the  Food  and  Drug  Administration, 
United  States  Department  of  Health  and 
Human  Services,  are  sponsoring  two 
public  meetings  on  October  12-13, 
1999,  and  November  9, 1999,  to  provide 
information  and  receive  public 
comments  on  issues  that  will  be 
discussed  at  the  Thirty-second  Session 
of  the  Codex  Committee  on  Food 
Hygiene,  which  will  be  held  in 
Washington,  DC,  on  November  29- 
December  4,  1999. 
DATES:  The  first  public  meeting  is 
scheduled  for  Tuesday  and  Wednesday, 
October  12-13, 1999,  from  8:30  a.m. 
until  5  p.m.  The  second  public  meeting 
is  scheduled  for  Tuesday,  November  9, 
1999,  from  1  p.m.  to  5  p.m. 
ADDRESSES:  The  first  public  meeting 
will  be  held  in  Rooms  1409  and  1813, 
Federal  Office  Building  8,  200  C  St.  SW, 
Washington,  DC,  20204.  The  second 
public  meeting  will  be  held  in  Room 
1409.  Federal  Office  Building  8,  200  C 
St.  SW,  Washington,  DC,  20204.  To 
receive  copies  of  the  documents  listed 
in  the  notice  contact  the  FSIS  Docket 
Clerk,  U.S.  Department  of  Agriculture, 
Food  Safety  and  Inspection  Service, 
Room  102,  Cotton  Annex,  300  12th 
Street.  SW.  Washington,  DC  20250- 
3700.  The  documents  will  also  be 
accessible  via  the  World  Wide  Web  at 
the  following  address:  http:// 
www.fao.org/waicent/faoinfo/economic/ 
esn/codex/ccfh32/FH99_01e.htm. 
When  submitting  comments,  send  an 
original  and  two  copies  to  the  FSIS 
Docket  Clerk  and  reference  the  Docket 
#  99-04  7N  and  the  appropriate 
document  number.  All  comments 
submitted  will  be  available  for  public 
inspection  in  the  Docket  Clerk's  Office 


between  8:30  a.m.  and  4:30  p.m., 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:       > 
Patrick  J.  Clerkin,  Associate  U.S. 
Manager  for  Codex,  U.S.  Codex  Office, 
FSIS,  Room  4861,  South  Agricultiue 
Building,  1400  Independence  Avenue 
SW.,  Washington.  DC  20250-3700, 
telephone  (202)  690-4042;  Fax:  (202) 
720-3157.  Persons  requiring  a  sign 
language  interpreter  or  other  special 
accommodations  should  notify  Patrick  J. 
Clerkin,  telephone  (202)  690-4042;  Fax: 
(202)  720-3157. 
SUPPLEMENTARY  INFORMATION: 

Background 

Codex  was  established  in  1962  by  two 
United  Nations  organizations,  the  Food 
and  Agriculture  Organization  and  thei 
World  Health  Organization.  Codex  is  the 
major  international  organization  for 
encouraging  fair  international  trade  in 
food  and  protecting  the  health  and 
economic  interests  of  consumers. 
Through  adoption  of  food  standards, 
codes  of  practice,  and  other  guidelines 
developed  by  its  committees,  and  by 
promoting  their  adoption  and 
implementation  by  governments.  Codex 
seeks  to  ensure  that  the  world's  food 
supply  is  sound,  wholesome,  fi^e  from 
adulteration,  and  correctly  labeled. 

The  Codex  Committee  on  Food 
Hygiene  Issues  (CCFH)  was  established 
to  draft  basic  provisions  on  food 
hygiene  for  all  foods.  The  Government 
of  United  States  of  America  hosts  this 
committee  and  will  chair  the  Thirty- 
second  Session  of  the  Codex  Committee 
on  Food  Hygiene  Issues. 

Issues  To  Be  Discussed  at  the  Public 
Meeting 

The  purpose  of  the  first  meeting 
(October  12-13, 1999)  is  to  provide 
information  and  receive  public 
comments  on  all  issues  coming  before 
the  32nd  Session  of  the  CCFH.  Specific 
time  periods  during  the  two-day  period 
will  be  designated  to  review  each  issue 
and  will  be  announced  on  October  12. 
The  purpose  of  the  second  meeting  is  to 
present  and  receive  comment  on  draft 
United  States  positions  on  all  issues 
coming  before  the  32nd  Session  of 
CCFH. 

Below  is  a  list  of  documents  that 
address  the  issues  the  CCFH  will 
discuss  at  the  meetings.  The  issue 
documents  marked  with  an  asterisk  are 
available  in  the  FSIS  docket  Clerks 
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office  (See  ADDRESSES).  The  remaining 
documents  will  be  available  in  the 
docket  clerks  office  as  soon  as  they  are 
published. 

1.  Report  by  the  Secretariat  on  Matters 
Referred  by  the  Codex  Alimentarius 
Commission  and/or  Other  Codex  Committees 
to  the  Food  Hygiene  Committee  including  the 
Report  of  the  Joint  FAO/WHO  Expert 
Consultation  on  Risk  Assessment  of 
Microbiological  Hazards  in  Foods  (CX/FH 
99/2). 

2.  Draft  Code  of  Hygienic  Practice  for 
Bottled/Packed  Drinking  Waters  (Other  than 
Natural  Mineral  Waters),  (CL  1999/9-FH). 
Government  Comments— (CX/FH  99/3). 

3.  *Draft  Code  of  Hygienic  Practice  for  the 
Transport  of  Foodstuffs  in  Bulk  and  Semi- 
Packed  Foodstuffs  (CX/FH  99/4). 
Government  Comments— (CX/FH  99/4-Add. 
1). 

4.  'Proposed  Draft  Code  of  Hygienic 
Practice  for  Milk  and  Milk  Products  (CX/FH 
99/5).  Government  Comments— (CX/FH  99/ 
5-Add.  1). 

5.  'Proposed  Draft  Code  of  Hygienic 
Practice  for  the  Primary  Production, 
Harvesting  and  Packaging  of  Fresh  Fruit's"and 
Vegetables  (CX/FH  99/6).  Government 
Comments— (CX/FH  99/6-Add.  1). 

6.  'Proposed  Draft  Code  of  Hygienic 
Practice  for  Pre-Cut  Fruits  and  Vegetables  at 
Step  4  (CX/'FH  99/7).  Government 
Comments— (CX/FH  99/7-Add.  1). 

7.  'Proposed  Draft  Principles  and  - 
Guidelines  for  the  Conduct  of 
Microbiological  Risk  Management  (CX/FH 
99/8).  Government  Comments— (CX/FH  99/ 
8-Add.  1). 

8.  Discussion  Paper  on  HACCP  in  Less 
Developed  Businesses  (CX/FH  99/9). 

9.  'Discussion  Paper  on  Proposed  Draft 
Recommendations  for  the  Control  of  Listeria 
monocytogenes  in  Foods  in  International 
Trade  (CX/FH  99/10). 

10.  Discussion  Paper  on  Viruses  in  Foods 
(CX/FH  99/11). 

11.  Discussion  Paper  on  Antibiotic 
Resistance  in  Food  (CX/FH  99/12). 

12.  Discussion  Paper  on  Proposed  Draft 
Guidelines  for  the  Hygienic  Reuse  of 
Processing  Water  in  Food  Plants  (CX/FH  99/ 
13). 

13.  'Priorities  for  the  Revision  of  Codes  of 
Hygienic  Practice  (CX/FH  99/14). 

Additional  Public  Notification 

Pursuant  to  Department  Regulation 
4300-4,  "Civil  Rights  Impact  Analysis," 
dated  September  22,  1993,  FSIS  has 
considered  the  potential  civil  rights 
impact  of  this  public  meeting  on 
minorities,  women,  and  persons  with 
disabilities.  FSIS  anticipates  that  this 
public  meeting  will  not  have  a  negative 
or  disproportionate  impact  on 
minorities,  women,  or  persons  with 
disabilities.  However,  public  meetings 
generally  are  designed  to  provide 
information  and  receive  public 
comments  on  substantive  issues  which 
may  lead  to  new  or  revised  agency 
regulations  or  instructions.  Public 
involvement  in  all  segments  of 
rulemaking  and  policy  development  are 


important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  made 
aware  of  this  public  meeting  and  are 
informed  about  the  mechanism  for 
providing  their  comments,  FSIS  will 
announce  it  and  provide  copies  of  this 
Federal  Register  publication  in  the  FSIS 
Constituent  Update. 

FSIS  provides  a  weekly  FSIS 
Constituent  Update,  which  is 
commimicated  via  fax  to  over  300 
organizations  and  individuals.  In 
addition,  the  update  is  available  on  line 
through  the  FSIS  web  page  located  at 
http://www.fsis.usda.gov.  The  update  is 
used  to  provide  information  regarding 
FSIS  policies,  procedures,  regulations. 
Federal  Register  Notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals  and  other  individuals  that 
have  requested  to  be  included.  Through 
these  various  channels,  FSIS  is  able  to 
provide  information  with  a  much 
broader,  more  diverse  audience.  For 
more  information  and  to  be  added  to  the 
constituent  fax  list,  fax  your  request  to 
the  Office  of  Congressional  and  Public 
Affairs,  at  (202)  720-5704. 

Done  at  Washington,  DC,  on  October  1. 
1999. 

F.  Edward  Scarbrough, 
L^.S.  Manager  for  Codex  Alimentarius. 
[FRDoc.  99-26124  Filed  10-6-99:  8:45  am] 
BILUNG  COOE  3410-OM-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Revision  of  the  Land  and  Resource 
Management  Plan  for  the  Medicine 
Bow  National  Forest,  Albany  County, 
Carbon  County,  Converse  County, 
Natrona  County,  Platte  County,  WY 

agency:  USDA  Forest  Service. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  in 
conjunction  with  revision  of  the  Land 
and  Resource  Management  Plan  for  the 
Medicine  Bow  National  Forest. 

summary:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  in  conjimction  with  the 
revision  of  its  Land  and  Resource 
Management  Plan  (hereafter  referred  to 
as  Forest  Plan  or  Plan)  for  the  Medicine 
Bow  National  Forest.  This  notice 
describes  the  proposed  action,  specific 
portions  of  the  current  Fofest  plan  to  be 
revised,  environmental  issues 


considered  in  the  revision,  estimated 
dates  for  filing  the  environmental 
impact  statement,  information 
concerning  public  participation,  and  the 
names  and  addresses  of  the  agency 
officials  who  can  provide  additional 
information. 

DATES:  The  public  is  asked4o  provide 
comments  identifying  and  considering 
issues,  concerns,  and  the  scope  of 
analysis  with  regard  to  the  proposed 
action,  in  writing  by  November  15, 
1999.  The  Forest  Service  expects  to  file 
a  Draft  Enviroimiental  Impact  Statement 
with  the  Environmental  Protection 
Agency  (EPA)  and  make  it  available  for 
public  comment  in  October  of  2000.  The 
Forest  Service  expects  to  file  a  Final 
Environmental  hnpact  Statement  in 
December  of  2001. 

ADDRESSES:  Send  written  comments  to: 
Jeny  E.  Sclimidt,  Forest  Supervisor, 
Medicine  Bow-Routt  National  Forest, 
2468  Jackson  Street,  Laramie,  Wyoming 
82070. 

FOR  FURTHER  INFORMATION,  CONTACT:  Dee 

Hines.  Forest  Planner,  (307)  745-2473. 

RESPONSIBLE  OFFICIAL:  Rocky  Mountain 
Regional  Forester  at  P.O.  Box  25127, 
Lakewood,  CO  80225-0127. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  part  36  Code  of  Federal  Regulations 
(CFR)  219.10(g).  the  Regional  Forester 
for  the  Rocky  Mountain  Region  gives 
notice  of  the  agency's  intent  to  prepare 
an  environmental  impact  statement  for 
the  revision  of  the  Land  and  Resource 
Management  Plan  (hereafter  referred  to 
as  Forest  Plan  or  Plan — for  the  Medicine 
Bow  National  Forest.  According  to  36 
CFR  219.10(g), iand  and  resource 
management  plans  are  ordinarily 
revised  on  a  10  to  15  year  cycle.  The 
existing  Forest  Plan  was  approved  on 
November  20, 1985. 

The  Forest  Service  is  the  lead  agency 
in  this  revision  effort.  The  state  of 
Wyoming,  by  and  through  the  Office  of 
Federal  Land  Policy,  is  a  Cooperating 
Agency  (40  CFR  1501.6)  by  virtue  of 
special  expertise.  The  Rocky  Mountain 
Regional  Forester  is  the  Deciding  Officer 
and  Responsible  Official. 

Forest  plans  describe  the  intended 
management  of  National  Forests. 
Agency  decisions  in  these  plans  do  the 
following: 

1.  Establish  multiple-use  goals  and 
objectives  (36  CFR  219.11  (b)). 

2.  Establish  forestwide  management 
standards  and  guidelines  applying  to 
future  activities  (resource  integration 
requirements,  36  CFR  219.13  to  219.27). 

3.  Establish  management  areas  and 
management  area  direction 
(management  area  prescriptions) 
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applying  to  futiire  activities  in  that 
management  area  (resource  integration 
and  minimum  specific  management 
requirements)  36  CFR  219.11(c). 

4.  Establish  monitoring  and 
evaluation  requirements  (36  CFR 
219.11(d)). 

5.  Determine  suitability  and  potential 
capability  of  lands  for  resource 
production.  This  includes  designation 
of  suitable  timber  land  and 
establishment  of  allowable  timber  sale 
quantity  (36  CFR  219.14  through 
219.26). 

6.  Where  applicable,  recommend 
designations  of  special  areas  such  as 
Wilderness  (36  CFR  219.17)  and  Wild 
and  Scenic  Rivers  (The  Wild  and  Scenic 
Rivers  Act)  to  Congress. 

Need  for  Change  in  the  Current  Forest 
Plan 

The  existing  Forest  Plan  was 
approved  in  1985.  In  addition  to  the 
regiilatory  requirement  to  revise  Forest 
Plans  every  10  to  15  years,  our 
experience  in  implementing  the  plan 
and  monitoring  the  effects  of  that 
implementation  indicates  that  we  need 
to  make  some  changes  in  management 
direction.  Several  other  sources  have 
also  highlighted  the  need  for  changes  in 
the  current  Forest  Plan.  These  soiux:es 
include  the  following: 
•     •  Public  involvement  which  has 
identified  new  information  and  public 
values. 

•  Monitoring  and  scientific  research 
which  have  identified  new  information 
and  knowledge  gained. 

•  Forest  plan  implementation  which 
has  identified  management  concerns  to 
find  better  ways  for  accomplistiing 
desired  conditions. 

Many  concerns  about  management 
direction  in  the  current  plan  result  from 
a  lack  of  integration  of  the  various 
resoiirces  areas  in  the  plan.  An 
ecosystems-based  approach  to  strategic 
planning,  also  called  ecosystem 
management,  offers  an  opportunity  to 
address  and  achieve  this  needed 
integration.  Ecosystem  management  is 
the  management  of  natural  resources  to 
maintain  or  restore  the  sustainability  of 
ecosystems,  thereby  providing  multiple 
benefits  to  present  and  futiire 
generations.  It  recognizes  the  biological, 
physical,  and  human  dimension  of 
ecosystems. 

Since  the  Medicine  Bow  Plan  was 
approved  in  1985,  the  Forest  Service  has 
adopted  a  new  agenda.  This  new 
approach,  A  National  Resource  Agenda 
for  the  21st  Century,  will  be  the 
foundation  for  national  forest 
management  into  the  21st  century. 
There  are  foiir  key  areas  in  the  new 
agenda: 


1.  Watershed  health  and  restoration. 

2.  Sustainable  forest  ecosystem 
management. 

3.  Forest  roads. 

4.  Recreation. 

Other  developments  include  the 
Government  Performance  and  Results 
Act  (GPRA)  which  was  passed  in  1993. 
This  act  directs  the  preparation  of 
periodic  strategic  plans  by  federal 
agencies.  The  first  strategic  plan  for  the 
Forest  Service  was  written  in  1997  and 
centers  around  the  following  three 
goals: 

1.  Ensure  sustainable  ecosystems. 

2.  Provide  multiple  benefits  for 
people  Within  the  capabilities  of 
ecosystems. 

3.  Ensure  organizational  effectiveness. 
Ecosystem  management,  the  Natural 

Resource  Agenda  for  the  21st  Century, 
and  the  GPRA  Strategic  Plan  each 
concentrate  and  focus  on  outcomes  and 
desired  resource  conditions,  the  results 
of  management.  These  changes  need  to 
be  incorporated  into  the  Forest  Plan. 

Prepearing  the  Plan  and  EIS 

An  interdisciplinary  team  is 
conducting  the  environmental  analysis 
and  preparing  an  environmental  impact 
statement  associated  with  revision  of 
the  Forest  Plan.  This  interdisciplinary 
team  will  also  prepare  the  revised  Forest 
Plan.  As  part  of  this  effort,  the 
interdisciplinary  team  has  already 
developed  a  list  of  forestwide  standards 
and  guidelines;  identified  32 
management  areas;  and  developed  the 
corresponding  management  area 
themes,  settings,  desired  condition 
statements,  and  management  area- 
specific  standards  and  guidelines.  These 
will  be  used  to  develop  alternatives  to 
the  proposed  action  for  the  revised 
Forest  Plan.  This  material  is  available  at 
the  Medicine  Bow  National  Forest 
headquarters. 

Proposed  Action 

The  revised  Land  and  Resource 
Management  Plan  for  the  Medicine  Bow 
National  Forest  will  be  built  on 
principles  of  ecosystem  management. 
This  integrated  approach  will  address 
many  of  the  questions  about  and 
concerns  with  the  1985  Plan.  The 
revised  Forest  Plan  and  associated 
analysis  will  also  respond  to  the  four 
points  in  the  new  Forest  Service  agenda, 
a  Natural  Resource  Agenda  for  the  21st 
Century.  In  addition,  the  goals  of  the 
GPRA  Strategic  Plan  will  be  featiired  in 
the  revised  plan.  Accordingly,  the 
revised  Forest  Plan  will  concentrate  on 
desired  conditions  of  the  resource  and 
the  outcomes  of  management  actions. 

The  Revised  Forest  Plan  will  include 
a  monitoring  strategy  to  measure  how 


effectively  the  Plan  meets  stated  goals 
and  objectives.  In  keeping  with  the 
Natural  Resource  Agenda,  this  strategy 
will  focus  on  outcomes  and  desired 
resoiuce  conditions  rather  than  outputs. 

Major  Revision  Topics 

We  identified  the  following  six 
revision  topics  through  annual  Forest 
Plan  monitoring  reports,  review  of 
regulations,  internal  Forest  Service 
discussions,  and  discussions  with  the 
public  through  a  series  of  open  houses 
in  communities  adjacent  to  the  National 
Forest: 

•  Biological  Diversity. 

•  Timber  Suitability  and  Management 
of  Forested  Lands. 

•  Recreation  Opportunities. 

•  Roadless  Area  Allocation  and 
Management. 

•  Wild  and  Scenic  Rivers. 

•  Oil  and  Gas  Leasing. 

The  following  sections  discuss  the 
current  management  direction,  the  need 
for  change,  and  a  proposed  action  for 
each  of  the  revision  topics. 

Biological  Diversity 

Current  Direction 

Direction  in  the  current  Plan  is 
intended  to  produce  a  diversity  of 
habitats  well-distributed  throughout  the 
landscape.  This  approach  to  managing 
biological  diversity  produces  a  very 
heterogeneous  landscape  at  a  fine  scale. 
Patches  are  small,  with  a  high 
percentage  of  edge  habitat.  Patches  are 
areas  where  the  vegetation  is  similar  in 
species,  age,  and  size.  Natural 
disturbance  processes  are  generally 
controlled  or  suppressed.  All  habitats, 
including  late  successional  forests  are 
well-distributed  but  generally  in  small 
patches.  The  ciurent  plan  contains  one 
Research  Natural  Area  and  6  Special 
Interest  Areas  which  feature  biological 
diversity-related  featiires. 

Need  for  Change 

Public  interest  in  biological  diversity 
and  how  best  to  maintain  it  has  grown 
substantially  since  the  current  Forest 
Plan  was  approved  in  1985.  Biological 
diversity  or  various  aspects  of  it  (such 
as  threatened,  endangered,  and  sensitive 
species  management  or  forest  health) 
have  been  issues  in  environmental 
analyses  in  recent  years.  The  current 
plan's  emphasis  on  heterogeneous 
habitats  and  exclusion  of  natural 
distiubance  events  has  caused  concerns 
about  sustainability  of  the  forested 
ecosystems. 

Direction  in  the  current  plan  does  not 
fully  reflect  the  latest  scientific 
information  on  land  management 
planning.  This  new  information  needs 
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to  be  incorporated  into  the  revised  plan, 
particularly  the  principles  of  ecosystem 
management,  with  attention  given  to 
managing  the  system  as  a  whole. 

Proposed  Action 

The  proposed  action  is  to  increase  the 
acreage  where  natural  disturbance 
events  (fire,  insects  and  disease)  are 
tolerated,  increase  the  size  of  patches  on 
the  landscape,  and  provide  increased 
acreage  and  larger  blocks  in  late 
successional  habitats.  These  goals 
would  be  accomplished  through  several 
methods,  including  the  following: 

•  Allocating  inventoried  roadless 
areas  to  prescriptions  with  an  emphasis 
on  late  successional  forests  and  natiural 
disturbance  processes. 

•  Extending  rotation  ages  and 
emulating  natural  landscape  patch  size 
in  many  areas  where  timber  harvest  is 
allowed. 

The  use  of  hre  as  a  management  tool 
would  also  be  increased,  especially  in 
ecosystems  with  a  short  or  moderate  fire 
return  interval.  In  addition,  the 
proposed  action  includes  5,  and- 
potentially  6  additional  Research    - 
Natural  Areas  (the  current  plan  has  1). 
The  current  plan  has  6  Special  Interest 
Areas  (SIAs);  the  proposed  action  adds 
11.  There  would  be  changes  to  two  of 
the  current  SIAs.  One  would  be 
renamed  and  would  increase  in  size; 
one  would  become  an  RNA.  Many  of  the 
resulting  16  proposed  SIA's  would  also 
feature  biological  diversity  goals. 

Timber  Suitability  and  Management  of 
Forested  Lands 

Current  Direction 

The  current  Forest  Plan  allocates 
approximately  two-thirds  of  the 
tentatively  suited  lands  in  7 
management  area  prescriptions  to 
timber  management.  Timber 
management  is  practiced  across  these  7 
management  areas,  with  differing 
management  emphases  and  intentions. 

Need  for  Change 

The  following  indicate  a  need  for 
change  in  the  management  of  forested 
lands: 

•  Projected  harvest  levels  in  the 
current  plan  are  not  being  achieved. 

•  There  is  concern  over  what 
constitutes  sustainable  harvest  levels. 

•  Reevaluation  of  the  tentatively 
suited  lands  is  required  at  10  years  (36 
CFR219.12(k)(5)(ii)). 

•  Allocation  of  existing  roadless  areas 
to  timber  management  prescriptions 
continues  to  be  very  controversial. 

•  Silvicultural  prescriptions  specified 
in  various  management  areas  are  in 
conflict  with  other  multiple  use 
management  activities  in  those  areas. 


•  Current  forest  conditions  indicate 
treatments  for  products  other  than  . 
sawlogs  are  needed. 

Proposed  Action 

Under  the  proposed  action,  timber 
harvest  would  continue  in  areas  with  an 
existing  network  of  roads  and  past 
timber  management  activities.  Timber 
management  would  not  take  place  in 
areas  where  trees  were  not  harvested  in 
the  past.  Forest  management  actions 
would  stress  sustainable  forest 
ecosystems  and  healthy  watersheds. 
Timber  stands  would  be  managed  as 
vigorous  green  forests.  These  forest 
health  goals  would  be  achieved  through 
a  variety  of  even-  and  uneven-aged 
silvicultiu-al  practices,  including  an 
emphasis  on  products  other  than 
sawlogs.  Management  intensity  would 
vary  across  those  lands  allocated  to 
timber  production  through  a  mix  of 
silvicultural  prescriptions  and  rotation 
ages. 

Recreation  Opportunities 

Current  Direction 

The  current  plan  emphasizes  roaded 
natural  recreation  opportunities  which 
are  accommodated  by  an  extensive  road 
system.  Following  project 
implementation,  many  roads  have  been 
closed  but  not  obliterated  to  allow  their 
use  in  futiue  management  activities. 
These  road  closures,  combined  with  the 
Forest's  off-road  policy,  have  facilitated 
a  new  road  system  created  by  users. 

Under  the  ciurent  plan,  there  was  an 
increase  in  semi-primitive  ROS  class 
opportunities.  A  key  concern  is  the 
sporadic  distribution  of  these 
opportunities  which  precludes  true 
semi-primitive  experiences. 

Need  for  Change 

Recreation  opportimities  have  not 
kept  pace  with  increasingly  diverse 
demands,  and  these  demands  are 
expected  to  increase  as  the  population 
increases.  Recreation-related 
controversy  (i.e.,  conflicts  between 
recreationists  and  management 
activities,  conflicts  between  recreation 
users)  have  increased  over  the  last  15 
years.  In  many  cases,  management 
actions  in  the  current  Forest  Plan  are  in 
conflict  with  the  recreation  objectives 
for  a  given  management  area. 

Motorized  use  has  changed  since  the 
current  plan  was  signed.  In  particular, 
there  is  more  off-highway  vehicle  use  on 
the  Forest,  creating  a  need  to  re-evaluate 
current  travel  management  policies. 
Rather  than  imposing  blanket 
restrictions,  motorized  uses  and  their 
distribution  need  to  be  addressed 
through  management  area  allocations. 


Proposed  Action 

Under  the  proposed  action,  recreation 
opportunities  would  accommodate  new 
and  diverse  demands.  This  would  be 
achieved  by  the  following: 

•  Increasing  the  amount  of  semi- 
primitive  ROS  classes. 

•  Connecting  semi-primitive  areas  by 
way  of  new  and  existing  roads  and 
trails. 

•  Increasing  and  improving  dispersed 
recreation  opportunities  using  existing 
roads  and  trails  and  those  developed  for 
other  management  actions. 

•  Improving  the  settings  in  and 
around  current  facilities  and  providing 
opportunities  and  readily  available 
amenities  from  these  sites. 

The  proposed  action  would  maintain 
current  dispersed  recreation 
opportunities,  and  include 
consideration  for  these  opportunities  in 
future  management  activities.  It  would 
also  include  specific  management  area 
allocations  for  both  motorized  and 
nonmotorized  activities.  In  addition,  the 
proposed  action  would  include 
direction  to  improve  public  access. 

The  proposed  action  would  not 
include  additional  developed  facilities, 
rather  the  focus  would  be  on 
improvements  and  bringing  current 
facilities  up  to  standard.  Renovation  of 
current  facilities  would  focus  on 
accessibility,  improving  setting 
amenities  and  other  recreation 
opportunities,  and  providing  areas  for 
larger  recreational  vehicles. 

Roadless  Area  Allocation  and 
Management 

Current  Direction 

The  President  signed  the  Wyoming 
Wilderness  Act  of  1984  (PL  9&-550) 
which  designated  three  new  wilderness 
areas  on  the  Medicine  Bow  National 
Forest,  in  addition  to  the  existing 
Savage  Run  Wilderness  (14,930  acres). 
Areas  designated  by  the  1984  Act 
include  the  Platte  River  Wilderness 
(22,749  acres),  the  Encampment  River 
Wilderness  (10,124  acres),  and  the 
Huston  Park  Wilderness  (30,726  acres). 
The  Act  also  released  all  remaining 
areas  (those  areas  not  designated  as 
wilderness  by  the  Act)  to  multiple-use 
management.  The  current  plan  allocates 
many  of  these  remaining  roadless  areas 
to  prescriptions  which  allow  road 
building. 

Need  for  Change 

Inventory  of  roadless  areas  is  a 
requirement  in  the  revision  process  (36 
CFR  219.17).  Management  of 
inventoried  roadless  areas  continues  to 
be  controversial.  These  conflicts  are  a 
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result  of  varying  resource  demands  on 
the  roadless  areas. 

Proposed  Action 

The  proposed  action  is  to  complete  an 
inventory  of  roadless  areas,  evaluate 
these  areas  to  determine  wilderness 
potential  (36  CFR  219.17],  and  allocate 
most  of  the  roadless  areas  to  varying 
management  area  prescriptions  which 
retain  the  roadless  character.  Exceptions 
might  be  made  on  the  Laramie  Peak  imit 
where  ecosystem  health  goals  may 
require  more  active  management  with 
limited  road  building. 

Wild  and  Scenic  Rivers 

Proposed  Action 

In  the  current  plan,  there  is  no 
management  area  used  specifically  for 
Wild  and  Scenic  Rivers.  Designation  of 
the  North  Platte  and  Encampment 
Rivers  was  recommended  to  Congress. 
Congress  has  not  acted  to  officially 
designate  either  river,  however  they 
remain  imder  the  wilderness 
prescription,  and  their  imique  qualities 
are  safeguarded  by  the  wilderness 
standards  and  guidelines. 

Need  for  Change 

The  Wild  and  Scenic  Rivers  Act,  as 
amended  (December  31, 1992)  and 
Forest  Service  Handbook  1909.12, 
Chapter  8,  direct  the  Forest  Service  to 
evaluate  rivers  for  inclusion  in  the 
National  Wild  and  Scenic  River  System 
dxiring  forest  planning.  Proposed 
designation  of  two  eligible  rivers,  the 
North  Platte  and  the  Encampment,  has 
not  been  acted  on  by  Congress.  These 
two  rivers,  as  well  as  other  rivers  on  the 
forest,  need  to  be  evaliuted  to  determine 
their  eligibility  for  inclusion  in  the  Wild 
and  Scenic  River  System. 

Proposed  Action 

The  proposed  action  is  to  allocate  all 
eligible  rivers  to  wild  and  scenic  river 
prescriptions  accordingly.  Two  rivers, 
the  North  Platte  and  the  Encampment, 
qualified  for  inclusion  in  the  wild  and 
scenic  rivers  program  and  would  be 
protected  \mder  wild  and  scenic 
management  prescriptions  until  a 
suitability  determination  is  made.  Both 
rivers  have  stretches  that  would  qualify 
under  the  wild  river  prescription  as  well 
as  scenic  river  prescription.  Suitability 
determinations  would  be  made  with 
future  site-specific  analysis  when  the 
need  arises. 

Oil  and  Gas  Leasing 

Current  Direction 

In  the  current  plan,  most  of  the 
analysis  area  is  available  for  leasing,  but 
no  lands  are  authorized  for  leasing. 


Current  Forest  Plan  standards  and 
guidelines  are  followed,  and  leases 
would  be  issued  on  a  lease  by  lease 
basis. 

Need  for  Change 

In  1987,  Congress  passed  the  Federal 
Onshore  Oil  and  Gas  Leasing  Reform 
Act  (Leasing  Reform  Act).  The  Leasing 
Reform  Act  requires  analysis  that  was 
not  conducted  for  the  1985  Forest  Plan. 

Proposed  Action 

The  proposed  action  is  to  make  most 
land  available  for  leasing  with  specified 
stipulations.  Stipulations  would  vary 
according  to  resource  needs  and  the 
desired  conditions  of  associated 
management^areas. 

Involving  the  Public 

The  Regional  Forester  gives  notice 
that  the  Forest  is  beginning  an 
environmental  analysis  and  decision 
making  process  for  this  proposed  action. 
We  encourage  any  interested  or  affected 
people  to  participate  in  the  analysis  and 
contribute  to  the  final  decision. 

We  will  provide  opportimities  for 
open  public  discussion  of  the  proposed 
action  including  changes  to  the  revision 
topics.  We  encoiurage  the  public  to 
comment  on  this  specific  proposal. 
Focusing  on  the  proposal  will  generate 
specific  scoping  comments  on  the 
revision  topics  and  decisions  to  be 
made,  and  make  the  revision  process 
more  effective.  The  Analysis  of  the 
Management  Situation  contains  baseline 
information,  including  the  32 
management  areas  and  the  No  Action 
Alternative,  to  help  evaluate  how  the 
proposed  action  and  the  alternatives 
address  the  revision  topics  and  the  six 
decisions  (listed  previously)  made  in 
forest  plan  revisions.  This  information 
will  be  available  in  late  1999. 

We  will  develop  a  broad  range  of 
alternatives  (including  the  No  Action 
Alternative)  to  the  proposed  action 
based  on  the  comment  received  and  on 
further  analysis.  Accordingly,  we  expect 
the  alternative  considered  and  the  final 
decision  to  vary  firom  what  is  put  forth 
in  the  proposed  action. 

Public  participation  is  invited 
throughout  the  revision  process  and  will 
be  especially  important  at  several  points 
during  the  process.  We  will  make 
information  available  through  periodic 
newsletters,  news  releases,  the  Internet 
(http://www.fs.fi8d.us/mmf/rev/medrev/ 
medrev.htm),  and  various  public 
meetings.  The  first  public  meetings  will 
be  held  after  the  Analysis  of  the 
Management  Situation  is  completed  in 
late  1999.  Meeting  dates  will  be  well 
published  through  the  media  mentioned 
above. 


Cooperative  Agencies 

The  state  of  Wyoming,  by  and  through 
the  Office  of  Federal  Land  Policy,  is  a 
Cooperating  Agency  (40  CFR  1501.6)  by 
virtue  of  special  expertise  in  the  areas 
of  social  assessment,  public 
participation,  and  wildlife  management. 

Release  and  Review  of  the  EIS 

The  Draft  Environmental  Impact 
Statement  (DEIS)  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  comment  in  October  of  2000.  At 
that  time,  the  EPA  will  publish  a  notice 
of  availability  for  the  DEIS  in  the 
Federal  Register.  The  comment  period 
on  the  DEIS  will  be  90  days  fi-om  the 
date  the  EPA  publishes  the  notice  of 
availability  in  the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  the  DEIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contention; 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  DEIS  stage  but  are  not 
raised  imtil  after  completion  of  the  Final 
Environmental  Impact  Statement  (FEIS) 
may  be  waived  or  dismissed  by  the 
courts;  City  ofAngoon  v.  Model,  803  F. 
2d  1016, 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc..  v.  Harris,  490 
F.  Supp.  1335, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings;  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  three-month  comment  period  so 
that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  FEIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  DEIS  should  be  as 
specific  as  possible.  It  is  also,  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  DEIS  or  the  merits  of 
the  alternatives  formulated  and 
discussed  in  the  statements.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procediual  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 
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After  the  comment  period  ends  on  the 
DEIS,  comments  will  be  analyzed, 
considered,  and  responded  by  the  Forest 
Service  in  preparing  the  Final  EIS.  The 
FEIS,  is  scheduled  to  be  completed  in 
December  of  2001.  The  responsible 
official  will  consider  the  comments, 
responses,  environmental  consequences 
discussed  in  the  FEIS,  and  applicable 
laws,  regulations,  and  policies  in 
making  decisions  regarding  the  revision. 
The  responsible  official  will  document 
the  decisions  and  reasons  for  the 
decisions  in  a  Record  of  Decision  for  the 
revised  Plan.  The  decision  will  be 
subject  to  appeal  in  accordance  with  36 
CFR  Part  217. 

Dated:  September  23.  1999. 

Tom  L.  Thompson, 

Acting  Regional  Forester.  Rocky  Mountain 
Region. 

[PR  Doc.  99-26175  Filed  10-6-99;  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Revised  L^nd  and  Resource 
Management  Plan,  Pilce  and  San  Isabel 
National  Forests  and  Comanche  and 
Cimarron  National  Grasslands, 
Headquartered  in  Pueblo,  CO 

agency:  USDA.  Forest  Service. 
ACTION:  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  in 
conjunction  with  revision  of  the  Land 
and  Resoiut:e  Management  Plan  for  the 
Pike  and  San  Isabel  National  Forests, 
and  the  Comanche  and  Cimarron 
National  Grasslands  (PSICC),  located  in 
Clear  Creek,  Douglas,  Jefferson,  EL  Paso, 
Teller,  Park,  Sunmiit,  Lake,  Chafee, 
Saguache,  Fremont,  Custer,  Heurfano, 
Costilla,  Pueblo,  Las  Animas,  Otero,  and 
Baca  cotmties  in  Colorado,  and  Morton 
and  Stevens  coimties  in  Kansas. 

SUMIMARY:  The  Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  in  conjunction  with  the 
revision  of  its  Land  and  Resource 
Management  Plan  (hereafter  referred  to 
as  the  Plan)  for  the  Pike  and  San  Isabel 
National  Forests,  and  the  Comanche  and 
Cimarron  National  Grasslands, 
(hereafter  referred  to  as  PSICC). 

This  notice  describes  the  proposed 
action,  specific  portions  of  Uie  ciurent 
Plan  to  be  revised,  environmental  issues 
considered  in  the  revision,  estimated 
dates  for  filing  the  Environmental 
Impact  Statement  (EIS),  information 
concerning  public  participation,  and  the 
names  and  addresses  of  the  agency 
officials  who  can  provide  additional 
information. 


DATES:  The  Public  is  asked  to  provide 
comments  identifying  and  considering 
issues,  concerns,  and  the  scope  of  the 
analysis  with  regard  to  the  proposed 
action,  in  writing  by  January  31,  2000. 
The  Forest  Service  proposes  to  file  a 
Draft  Environmental  Impact  Statement 
(DEIS)  with  the  Environmental 
Protection  Agency  (EPA)  and  make  it 
available  for  public  comment  in  the 
spring  of  2001.  The  Forest  Service 
proposes  to  file  a  Final  Plan  and  EIS 
that  will  be  available  in  the  fall  of  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Hill,  Planning  Staff  Officer,  (719)  545- 
8737.  Please  send  written  comments  on 
this  Notice  of  Intent  to:  Donnie  R. 
Sparks,  Acting  Forest  Supervisor, 
PSICC.  1920  Valley  Drive,  Pueblo,  CO 
81008-1797. 

RESPONSIBLE  OFFICIAL:  Lyle  Laverty, 
Rocky  Mountain  Regional  Forester  at 
P.O.  Box  25127,  Lakewood,  CO  80225- 
0127. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Part  36  Code  of  Federal  Regulations 
(CFR)  219.10(g),  the  Regional  Forester 
for  the  Rocky  Mountain  Region  gives 
notice  of  the  agency's  intent  to  prepare 
an  environmental  impact  statement  for 
the  revision  effort  described  above. 
According  to  36  CFR  216.10(g),  land  and 
resource  management  plans  are 
ordinarily  revised  on  a  10  to  15  year 
cycle.  The  existing  Forest  Plan  was 
approved  on  September,  1984.  This  Plan 
has  been  amended  25  times  including 
two  major  amendments  related  to  the 
December  1991  Oil  and  Gas 
Environmental  Impact  Statement  (EIS) 
and  the  1993  Colorado  Wilderness  bill. 

The  Regional  Forester  gives  notice 
that  the  Forest  is  beginning  an 
environmental  analysis  and  decision- 
making process  for  this  proposed  action 
so  that  interested  or  affected  people  can 
participate  in  the  analysis  and 
contribute  to  the  final  decision. 

Opportunities  will  be  provided  to 
discuss  the  Forest  Plan  revision  process 
openly  with  the  public.  The  public  is 
invited  to  help  identify  issues  and 
define  the  range  of  alternatives  to  be  " 
considered  in  the  environmental  impact 
statement.  Forest  Service  officials  will 
lead  these  discussions,  helping  to 
describe  issues  and  the  preliminary 
alternatives.  These  officials  will  also 
explain  the  environmental  analysis 
process  and  the  disclosures  of  that 
analysis,  which  will  be  available  for 
public  review.  Written  comments 
identifying  issues  for  analysis  and  the 
range  of  alternatives  are  encouraged  to 
be  submitted  to  PSICC  by  January  21, 
2000.  A  regular  schedule  of  public 
meetings  will  be  in  the  summer  of  2000. 
Alternative  development  meetings  will 


be  held  in  winter  of  2000.  Public  notice 
of  dates,  times,  and  locations  for 
specific  meetings  will  be  provided  in 
local  newspapers  and  posted  on  the 
Forest's  web  site:  http://www.fs.fed.us/ 
r2/psicc.  Additionally,  we  will  send 
notices  and  newsletters  to  those  on  the 
forest  plan  revision  mailing  list. 
Requests  to  be  placed  on  this  mailing 
list  should  be  sent  to  the  comment 
address  stated  above. 

Two  Plans  will  be  written  in 
accordance  with  National  direction  from 
Mike  Dombeck,  Chief  of  the  Forest 
Service.  One  will  describe  the  intended 
management  of  the  Pike  and  San  Isabel 
National  Forests;  the  other  will  describe 
the  intended  management  of  the 
Comanche  and  Cimarron  National 
Grasslands. 

The  United  States  has  a  unique  legal 
relationship  with  Indian  tribal 
governments  as  set  forth  in  the 
Constitution  of  the  United  States, 
treaties,  statutes.  Executive  orders,  and 
court  decisions.  As  part  of  the  overall 
effort  to  uphold  the  federal  trust 
responsibilities  to  tribal  sovereign 
nations  to  the  extent  applicable  to 
National  Forest  System  lands,  the  Forest 
Service  will  establish  regular  and 
meaningful  consultation  and 
collaboration  with  the  tribal  nations  on 
a  govemment-to-govemment  basis,  the 
Forest  Service  will  work  with 
governments  to  address  issues 
concerning  Indian  tribal  self- 
government  and  sovereignty,  natural 
and  cultxiral  resources  held  in  trust. 
Indian  tribal  treaty  and  Executive  order 
rights,  and  any  issues  that  significantly 
or  uniquely  affect  their  communities. 

Forest  Plans  make  six  fundamental 
decisions.'  These  decisions  are: 

1 .  Establishment  of  forest-wide 
multiple-use  goals  and  objectives,  (36 
CFR  219.11(b)). 

2.  Establishment  of  forestwide 
management  requirements  (standards 
and  guidelines)  to  fulfill  the 
requirements  of  the  NFMA  relating  to 
future  activities  (resource  integration 
requirements  of  36  CFR  219.13  to 
219.27). 

3.  Establishing  of  management  area 
direction  (management  area 
prescriptions)  applying  to  future 
management  activities  in  that 
management  area  (36  CFR  219.11). 

4.  Designation  of  land  suitable  for 
timber  production  and  the 
establishment  of  allowable  timber  sale 
quality  (36  CFR  219.14  and  219.16). 

5.  Nonwildemess  multiple-use 
allocations  for  those  roadless  areas  that 
were  reviewed  under  36  CFR  219.17  and 


'  Citizens  for  Envimnmental  Quality  v.  U.S.  731 
F.  Supp.  977  (D.Colo.  1989). 
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not  recommended  for  wilderness 
designation. 

6.  Monitoring  and  evaluation 
reouirements  (36  CFR  219.11(d)). 

The  authorization  of  project-level 
activities  on  PSICC  occurs  through 
project  decision-making,  which  is  the 
second  stage  of  land  management 
planning,  called  Plan  implementation. 
Project  planning  and  decision  making  is 
an  on-going  process  that  occurs  on  all 
eight  Ranger  Districts  and  Supervisor's 
office  before,  during  and  after  Plan 
revision.  Project  level  decisions  must 
also  comply  with  National 
Environmental  Policy  Act  (NEPA) 
procedures  and  must  include  a 
determination  that  the  project  is 
consistent  with  the  Plan.  The  ciurent 
Plan  remains  in  effect  and  must  be 
complied  with  imtil  the  revised  Plan  is 
completed  and  approved. 

Synopsis  on  the  Cnrrent  Plan 

The  current  Plan  emerged  from  a  zero- 
based  planning  process  that  considered 
alternative  management  emphases 
within  an  overall  context  of  multiple 
use.  The  planning  process  recognized 
the  concept  of  biodiversity  and 
incorporated  various  aspects  of  it  into 
the  Plan.  The  selected  alternative — and 
the  basis  for  management  of  PSICC's 
lands  in  ensuring  years — established 
PSICC  as  a  unit  where  recreation  and 
wildlife  (including  TES  species)  play  a 
key  role,  while  production  of 
commodities  such  a  timber  is 
maintained  at  moderate  levels.  PSICC's 
proximity  is  growing  metropolitan  area 
accounts  for  the  recreation  component, 
while  the  unit's  vast  geographic  reach 
spans  a  wide  range  of  ecosystems  and 
habitats  and  accounts  for  the  wildlife 
component. 

The  current  Plan  adopted  a  mid-range 
level  of  timber  harvest  and  projected 
that  activities  thereunder  would  play  a 
central  role  in  addressing  the  needs  of 
wildlife  habitat,  forest  health,  and  fuels 
accumulation.  Soon  after  the  Plan  was 
approved,  however,  stnictiiral  changes 
occurred  affecting  both  the  local  timber 
industry  and  the  regulatory 
environment  for  conducting  timber 
harvest.  The  result  was  a  PSICC  timber 
harvest  program  that  performed  at  much 
lower  levels  than  projected  during  the 
planning  process. 

Framework  for  Future  Planning 

Since  the  current  Plan  was  approved 
in  1984,  the  biodiversity  concept  it 
embraced  has  evolved  somewhat  into  an 
approach  that  seeks  better  recognition 
and  integration  of  ecosystem 
components.  Ecosystems  management 
and  sustainability  have  replaced 
multiple  use  and  sustained  yield.  As  a 


reflection  of  this,  the  Forest  Service  has 
adopted  a  Natiiral  Resoiirce  Agenda  for 
the  21st  Century,  which  will  be  the 
foundation  for  future  National  Forest 
management  and  includes  ecosystem 
sustainability.  The  agenda  has  four  key 
areas: 

1.  Watershed  health  and  restoration. 

2.  Sustainable  forest  ecosystem 
management. 

3.  Forest  roads. 

4.  Recreation. 

Other  developments  include  the 
Government  Performance  and  Results 
Act  (GPRA)  which  was  passed  in  1993. 
This  act  directs  the  preparation  of 
periodic  strategic  plans  by  federal 
agencies.  The  first  strategic  plan  for  the 
Forest  Service  was  written  in  1997  and 
centers  around  the  following  three 
goals: 

1.  Ensure  sustainable  ecosystems. 

2.  Provide  multiple  benefits  for 
people  within  the  capabilities  of 
ecosystems. 

3.  Ensure  organizational  effectiveness. 
Ecosystem  management,  the  Natural 

Resource  Agenda  for  the  21st  Century, 
and  the  GPRA  Strategic  Plan  focus  on 
outcomes  and  desired  resource 
conditions  rather  than  outputs  of  goods 
and  services.  These  need  to  be 
incorporated  into  the  revised  Forest 
Plan. 

Need  for  Changes  in  the  Current  Plan 

In  addition  to  the  regulatory 
requirement  to  revise  Forest  Plans  every 
10  to  15  years  and  the  new  framework 
for  future  planning  described  above, 
PSICC's  experience  in  implementing  the 
ciurent  plan  and  monitoring  its  effects 
shows  a  need  for  certain  changes. 
Several  other  sources  have  also 
highlighted  the  need  for  changes  in  the 
current  Plan.  These  sources  include  the 
following: 

1.  Public  involvement,  for  individual 
projects  and  amendments  to  the  Plan, 
which  has  identified  new  information, 
public  values  and  an  indication  of  the 
Plan's  overall  palatability. 

2.  Monitoring  and  scientific  research 
which  has  provided  a  better 
understanding  of  ecosystems  structure, 
function  and  health. 

3.  Forest  plan  implementation  which 
has  identified  management  concerns  to 
find  better  ways  for  accomplishing 
desired  conditions. 

4.  Technology  improvements  allowing 
better  data  collection  and  analysis. 

Proposed  Action 

Based  on  these  sources  of 
information,  various  aspects  of  the  Plan 
have  been  identified  as  possibly  needing 
change.  These  aspects  range  from  the 
broad  to  the  specific.  The  key  broad 


aspect  to  be  examined  regards  whether 
the  current  Plan  adequately  addresses 
the  relationship  between  the  impacts  of 
recreation  uses  and  the  habitat  needs  of 
threatened,  endangered  and  sensitive 
species.  Since  the  current  Plan  was 
approved,  changes  have  occurred  both 
in  specie  lists  in  these  categories  and  in 
ways  of  thinking  about  habitats  in  terms 
of  ecosystem  management  and 
sustainability.  In  addition,  recreation 
patterns  have  changed:  more  people  are 
visiting  and  their  means  of  enjoyment 
have  evolved.  A  look  needs  to  be  taken 
at  the  interaction  of  recreation  patterns 
and  habitat  needs  to  determine  whether 
and  how  the  current  Plan  might  be 
changed  to  maintain  a  fair  balance 
between  these  distinctly  different  uses 
of  National  Forest. 

A  variety  of  more  specific  changes 
also  appear  to  be  in  order.  Additional 
wildernesses  have  been  designated,  but 
management  area  direction  for  them  has 
not  been  cleanly  incorporated  into  the 
Plan.  In  addition,  many  standards  and 
guidelines  redundantly  state  direction 
found  in  law,  regulation  and  policy  that 
must  be  followed  in  any  case;  these  are 
to  be  removed.  Other  standards  and 
guidelines  may  be  revised  to  reflect 
improved  scientific  or  regulatory 
understanding.  Fiulher,  the  current 
Plan's  labeling  of  management  areas 
will  be  changed  to  reflect  a  scheme 
adopted  by  several  Forest  Service 
Regions  to  achieve  better  consistency  of 
terms  among  Plans. 

Overall,  the  types  of  changes  to  be 
considered  are  seen  as  being  largely 
fine-tuning  in  nature.  That  is,  public 
response  and  agency  experience  under 
the  current  Plan  do  not  appear  to  be 
demanding  a  repeat  of  the  zero-based 
planning  process  such  as  was  conducted 
while  developing  the  current  plan. 
Those  aspects  of  the  ciurent  Plan  that 
have  proven  to  be  good  policy  do  not 
need  to  be  changed.  Accordingly,  the 
revision  process  is  expected  to 
concentrate  on  improving  the  current 
Plan  rather  than  exploring  entirely 
different  ways  of  managing  PSICC's 
lands.  Among  other  things  this 
approach  will  better  focus  on  the 
interests  of  PSICC's  users  while  keeping 
planning  costs  within  the  imit's 
financial  means. 

Major  Revision  Issues 

Based  on  the  experience  and 
information  sources  identified  above, 
revision  is  being  initiated  to  meet  legal 
requirements,  and  to  address  all  needed 
changes  in  the  Plan.  In  order  to  focus 
and  streamline  revision  efforts,  two 
major  issues  have  been  identified.  These 
two  major  issues  will  require  major 
changes  in  Plan,  and  their  inter- 


relationship  will  be  the  primary  drivers 
of  the  analysis  and  the  range  of 
alternatives  in  the  revision  process. 
Both  issues  are  complex;  together  they 
affect  every  acre  of  land  and  every 
resource  program  on  the  PSICC. 

1 .  Biodiversity  and  Ecological 
Sustainability 

Planning  Questions 

•  How  will  the  PSICC  Plan  be 
changed  to  maintain  or  improve 
biological  diversity  (biodiversity)  and 
provide  sufficient  habitat  for  the  long- 
term  viability  for  populations  of  focal 
species,  especially  for  Threatened, 
Endangered,  and  Sensitive  (TES) 
Species? 

•  How  will  recreation  and  natiiral 
resource  management  program  direction 
on  the  PSICC  need  to  change  to  ensure 
healthy  sustainable  ecosystems? . 

Backgmund 

Biological  diversity  (biodiversity)  is 
the  full  variety  of  life  in  an  area 
including  the  ecosystems,  plant  and 
animal  communities,  species  and  genes, 
and  the  processes  through  which 
organisms  interact  with  one  another  and 
their  environment.  Himians  and  himian 
activity  are  integral  parts  of  ecosystems 
and  will  be  considered  in  the  analysis. 
On  the  PSICC,  biodiversity  may  have 
been  reduced  from  its  1984  level 
because  of  increased  human  activity  and 
the  suppression  of  fires. 

The  ciurent  Plan  partially  addresses 
the  concept  of  biodiversity.  In  revision, 
biodiversity  concepts  will  be  used  for 
revising  management  strategies  for  the 
physicsd,  biological  and  social 
environment.  An  integrated  analysis 
will  incorporate  the  best  currently 
available  information  and  technology, 
and  will  include  information  from  any 
range  of  natural  variability  assessments 
prepared  for  the  Region.  The  Forest 
Service  believes  biodiversity  could 
decrease  under  continued 
implementation  of  the  existing  PSICC 
Plan.  The  revision  will  review  specific 
methods  for  management  of  biodiversity 
and  provide  for  monitoring  of 
management  actions  to  measure 
progress  and  ensure  ecological 
sustainability  through  adaptive 
management. 

Of  significant  concern  to  the  Forest 
Service  is  the  biological  condition  of 
forest  and  rangeland  vegetation.  The 
Forest  Service  believes  it  will  be 
necessary  to  use  prescribed  fire  and 
some  timber  harvest  to  begin  to  restore 
a  healthy  vegetation  condition.  Others 
believe  ihe  best  way  to  restore  this 
condition  is  to  minimize  human 
intervention  and  to  allow  natural 
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processes  to  restore  diversity.  These 
options  will  be  weighed  during  the 
revision  process. 
Related  topics  include: 

•  How  to  restore  fire  to  the  ecosystem 
and  engage  in  vegetation  treatment  in 
the  urban/wildland  interface; 

•  How  to  maintain  sustainable 
rangeland  health  and  protect  TES 
species  with  a  balance  between 
domestic  grazing  and  wildlife  use; 

•  How  can  cost-effective  levels  of 
grazing  be  maintained  so  ranching  can 
continue  to  be  an  element  in  local 
community  character; 

•  How  to  maintain  critical  wildlife 
habitat  and  viable  populations  of 
important  species  on  public  lands;  and 

•  How  to  maintain  water  and  air 
quality  while  continuing  multiple-use 
management 

2.  Roadless  Area  Management 

Planning  Questions 

•  Which  roadless  areas  on  the  PSICC 
qualify  for  Wilderness  and  should  be 
recommended  for  designation  to  the 
National  Wilderness  system? 

•  How  should  roadless  and  imroaded 
areas  not  recommended  for  Wilderness 
be  managed  to  meet  current  and 
expected  demands  for  motorized  and 
non-motorized  recreation,  and  other 
resource  management  access  needs? 

Background 

The  Forest  Service  is  required  (36 
CFR  219.17)  to  evaluate  all  roadless 
areas  for  potential  Wilderness 
designation  during  the  revision  process. 
This  process  will  produce  an  inventory 
of  roadless  areas  meeting  minimum 
criteria  for  Wilderness  according  to  the 
1964  Wilderness  Act.  Wilderness 
designation  is  a  Congressional 
responsibility,  so  the  Forest  Service  will 
only  make  recommendations. 

The  PSICC  has  significant  amounts  of 
land  which  are  roadless  or  unroaded 
(containing  no  "classified"  or  system 
roads),  because  of  the  steep  terrain  in 
many  areas.  All  of  the  unroaded  areas 
on  the  PSICC  (except  designated 
Wilderness  areas)  will  be  inventoried 
for  roadless  area  potential.  There  has 
been  relatively  little  development  and 
moderate  evidence  of  human  use  in 
roadless  areas  on  the  PSICC  since  1984. 
Recommendations  for  Wilderness 
designation  will  be  made  for  those 
inventoried  areas  which  meet  the 
criteria  and  which  the  Regional  Forester 
believes  should  be  added  to  the 
National  Wilderness  System. 

The  management  of  roadless  and 
unroaded  areas  not  recommended  for 
Wilderness  will  be  reviewed  during  the 
revision  process.  Both  motorized  and 


non-motorized  recreationists  want  to 
maintain  or  improve  their  access  and 
travel  opportunities  on  the  PSICC.  Some 
of  the  roadless  and  unroaded  areas  are 
cxirrently  managed  for  summer  and/or 
winter  motorized  trail  or  area  use. 
Traditional  forms  of  recreation  such  as 
driving  for  pleasure,  hiking,  horseback 
riding,  and  snowmobiling  are  showing 
steady  increases.  Mountain  biking, 
cross-country  skiing,  all-terrain  vehicle 
use,  rafting,  and  kayaking  have  grown 
dramatically  in  the  past  decade. 

The  PSICC  is  one  of  the  top  units  in 
the  nation  for  recreation  opportunities 
and  use,  with  over  3  million  people 
living  within  an  hour  of  the  national 
forests  and  grasslands.  Because  of  the 
high  levels  of  current  and  historic 
recreation  and  other  use,  the  PSICC  has 
been  implementing  travel  management 
for  the  past  20+  years.  Travel 
management  is  the  movement  of  people, 
goods,  and  services  to  and  throu^  the 
Forest.  Travel  management  is  an  on- 
going process,  and  there  is  always  more 
to  be  done  to  improve  it.  Most  of  the 
PSICC  is  currently  imder  management 
that  shows  on  maps  and  on  the  ground 
where  people  and  vehicles  can  and  can 
not  go.  All  of  the  Pike  and  San  Isabel 
National  Forest  lands  require  that 
wheeled  vehicles  stay  on  designated 
roads  and  trails,  with  no  off  road  or  off 
trail  travel  except  for  snowmobiles 
operating  over  snow.  The  Comanche 
and  Cimarron  Grasslands  expect  to 
complete  their  travel  management  to  the 
same  quality  standard  by  about  2001. 
This  will  be  accomplished  through 
District  project  planning,  not  through 
Plan  revision. 

Recreation  on  the  PSICC  has  a 
significant  economic  impact  locally  and 
in  the  state  of  Colorado.  Concerns  exist 
about  the  effects  of  high  recreation  use 
on  the  physical  and  biological 
environment.  Rapidly  increasing 
stimmer  and  winter  recreation  is 
creating  a  need  to  address  the  separation 
of  motorized  and  non-motorized  users 
in  some  areas.  Changes  needed  in  Plan 
revision  wiU  include  the  refinement  of 
area  allocations  with  respect  to  whether 
motorized  or  non-motorized  uses  are 
allowed.  There  is  a  need  to  review 
existing  direction  to  determine  how  the 
demand  for  a  wider  variety  of  uses  and 
more  separation  of  uses  can  be  met 
within  resource  capacity  limits. 

Other  Revision  Topics 

Planning  regulations  and  fifteen  years 
of  PSICC  Plan  implementation 
experience  were  used  to  identify  the 
following  list  of  additional  topics  that 
will  be  addressed  and  updated  during 
revision. 
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Special  Area  Management 

The  PSICC  includes  many  unique  and 
outstanding  combinations  of  physical 
and  biological  resources,  and  areas  of 
social  interest.  These  are  collectively 
referred  to  in  the  regulations  as  "special 
areas."  Special  areas  may  include 
Wilderness  (36  CFR  219.17);  Wild  and 
Scenic  Rivers  (36  CFR  219.2);  Research 
Natural  Areas  (36  CFR  219.25);  National 
Trails,  and  special  recreational  areas 
with  scenic,  historical  (36  CFR  219.24), 
geological,  botanical,  zoological, 
paleontological,  archaeological,  or  other 
special  characteristics.  Management 
direction  for  all  special  areas  will  be 
updated,  based  on  the  imiqueness  of  the 
special  area  and  the  difference  between 
existing  and  desired  future  condition  of 
the  resource(s). 

Research  Natural  Area  (RNA) 
Recommendations 

Ciirrently  the  PSICC  has  3  RNAs.  In 
the  past  few  years  twenty  new  potential 
RNAs  have  been  identified  on  the  Pike 
and  San  Isabel  NFs  and  eight  new 
potential  area  on  the  Comanche  & 
Cimarron  NGs.  These  potential  RNAs 
range  in  size  from  a  few  hundred  to  a 
few  thousand  acres.  Based  on  the 
diversity  of  the  PSICC,  the  Forest 
Service  has  recognized  that  additional 
ecosystems  need  to  be  analyzed  and 
recommended  for  designation  as 
Research  Natural  Areas. 

Wild  6"  Scenic  Rivers  Eligibility 
Recommendations 

The  Wild  and  Scenic  Rivers  Act  of 
October  1, 1968,  as  amended,  requires 
the  consideration  of  potential  Wild  and 
Scenic  Rivers.  As  part  of  Plan  revision, 
rivers  and  streams,  determined 
potentially  eligible  for  inclusion  in  the 
wild  and  Scenic  River  System,  will  be 
analyzed  to  determine  if  the  "eligible" 
status  is  warranted.  There  is  at  least  one, 
possibly  two,  other  river  segments  on 
the  State  of  Colorado's  National  Rivers 
Inventory  that  may  also  be  within  PSICC 
jurisdiction. 

(1)  Segments  of  the  Purgatoire  River 
in  Otero  Coimty,  definitely  on  PSICC 
lands. 

(2)  Chacuaco  Canyon  in  Las  Animas 
County.  This  may  not  be  on  the  PSICC 
at  all. 

Eligibility  studies  for  this  (these)  river 
segment(s)  will  be  part  of  the  PSICC 
Forest  Plan  revision  process.  The  next 
step  in  the  process  for  eligible  rivers  and 
streams  is  suitability  analysis.  This  step 
will  be  deferred  to  a  future  date. 

Timber  Suitable  Acres  and  Allowable 
Sale  Quantity 

The  Forest  Service  is  required  (36 
CFR  219.14)  to  determine  which  lands 


are  suited  and  not  suited  for  timber 
production.  This  allows  an  estimate  to 
be  made  of  the  potential  of  the  unit  to 
produce  a  continuous  supply  of  timber. 
Preliminary  analysis  shows  that  the 
acres  of  tentatively  suitable  timber  lands 
on  the  unit  will  be  significantly  less 
than  those  identified  in  the  current 
plan.  Alternative  levels  of  commercial 
timber  harvest  wUl  be  identified  in  the 
EIS. 

Similarly  the  suitability,  condition^ 
and  trend  of  the  Range  resource  (36  CFR 
219.20)  will  be  analyzed  and  expected 
levels  of  grazing  will  be  estimated  for 
Plan  Revision  Alternatives. 

Other  Potential  Changes  to  the  Current 
Plan 

The  Rocky  Mountain  Region  (R2)  has 
developed  a  set  of  Management  Area 
prescriptions  to  promote  greater 
uniformity  of  direction  across  adjacent 
National  Forests  in  the  Region.  The 
PSICC  will  use  the  R2  Management  Area 
niunbering  system  and  use  the  standard 
R2  Management  Area  direction  as  much 
as  possible.  The  Revision  vhll 
incorporate  the  basic  direction  and 
recommendations  of  the  1995 
Recreation  Capacity  Assessment  and 
Outfitter  Guide  Allocations  and  the 
1991  Recreation  Strategy  for  the  PSICC. 
The  revision  will  incorporate  the 
Noxious  Weed  Enviroimiental 
Assessment  recommendations.  Plan 
Revision  will  decide  to  retain  or  close 
vacant  grazing  allotments.  The  Revision 
will  update  Goals,  Objectives,  Standards 
and  Guidelines  to  meet  new  national, 
regional  and  PSICC  priorities. 

What  To  Do  With  This  Information 

Writen  comments  on  the  scope  of  the 
issues,  topics,  and  other  potential 
changes  identified  above  are  encouraged 
to  be  submitted  to  PSICC  by  January  31, 
2000. 

Framework  for  Alternatives  To  Be 
Considered 

A  range  of  alternatives  will  be 
considered  when  revising  the  Plan.  The 
alternatives  will  address  different 
options  to  resolve  the  major  issues  and 
other  revision  topics  listed  above,  and  to 
fulfill  the  purpose  and  need  for  plan 
revision.  A  reasonable  range  of 
alternatives  will  be  evaluated  and 
reasons  will  be  given  for  eliminating 
some  alternatives  from  detailed  study.  A 
"no-action  alternative"  is  required.  For 
Plan  revision,  no  action  means  that 
current  management  would  continue 
under  the  existing  Plan.  In  describing 
alternatives,  desired  vegetation  and 
resource  conditions  will  be  defined. 
Resource  outputs  will  be  estimated 
based  upon  achieving  desired 
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Involving  the  ■  lUc 

PSICC's  imB  y  objective  is  to 
maintain  an  aH  sphere  of  opeimess 
throughout  thB  an  revision  process, 
where  all  meiH  rs  of  the  public  feel 
free  to  share  ul  mation  with  the  Forest 
Service  on  a  rH  lar  basis.  All  planning 
activities  willB  designed  to  support 
open  discuss»H  and  public 
involvement  tH  will  be  sustained  on 
the  PSKX  aftifl  ivision  is  completed. 

The  Forest  im  nee  is  seeking 
information,  cfl  jnents,  and  assistance 
from  individufl .  organizations,  tribal 
governments.  Hi  federal,  state,  and 
local  agencies  lao  may  be  interested  in 
or  afiiected  by  Im  revision  (36  CFR 
219.6)  and  imjl  (mentation. 
"Collaborativeliewardship,"  is  defined 
as  caring  for  til  land  and  serving  the 
people  by  list;  Kng  to  all  constituents 
and  living  witMn  the  limits  of  the  land, 
and  wrill  be  imVemented  on  the  PSICC. 
Many  agenciesl  jrganizations  and 
individuals  htme  already  been 
cooperating  inlhe  development  of 
assessments  oKurrent  biological, 
physical,  sodM  and  economic 
conditions.  T!is  information  will  be 
used  to  prepaB  the  Draft  Environmental 
Impact  State^nt  pEIS). 

Public  paiti^pation  will  be  solicited 
by  notifying  in  person  smd/or  by  mail 
knovra  interested  and  affected  publics. 
News  releases  will  be  used  to  give  the 
public  general  notice.  Public 
participation  activities  could  include 
(but  are  not  limited  to)  requests  for 
vnitten  comments,  open  houses,  focus 
groups,  field  trips,  and  collaborative 
forums  in  nimierous  locations.  Public 
participation  wUl  be  sought  throughout 
the  revision  process  and  will  be 
especially  important  at  several  points 
along  the  way.  The  first  formal 
opportunity  to  comment  is  to  respond  to 
this  notice  of  intent,  which  initiates  the 
scoping  process  (40  CFR  1501.7). 
Scoping  includes:  (1)  identifying 
potential  issues,  (2)  from  these, 
identifying  significant  issues  of  those 
that  have  been  covered  by  prior 
enviroimiental  review,  (3)  exploring 
alternatives  in  addition  to-No  Action, 
and  (4)  identifying  potential 
environmental  effects  of  the  proposed 
action  and  alternatives.  Additional 
Public  Involvement  activities  are 
tentatively  proposed  to  start  in  the 
simuner  of  2000,  and  will  be  held  at 
several  locations  throughout  the  PSICC 
area. 
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Release  and  Review  of  the  EIS 

The  Draft  EIS  (DEIS)  is  proposed  to  be 
filed  with  the  Environmental  protection 
Agency  (EPA)  and  to  be  available  for 
public  comment  in  the  spring  of  2001. 
At  that  time,  the  EPA  will  publish  a 
notice  of  availability  for  the  DEIS  in  the 
Federal  Register.  The  comment  period 
on  the  DEIS  will  be  90  days  from  the 
date  the  EPA  publishes  the  notice  of 
availability  in  the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  the  DEIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions; 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
mux:.  435  U.S.  519,  533  (1978).  Also 
environmental  objections  that  could  be 
raised  at  the  DEIS  stage  but  are  not 
raised  until  after  completion  of  the  Final 
Environmental  Impact  Statement  (FEIS) 
may  be  waived  or  dismissed  by  the 
courts;  City  ofAngoon  v.  Model,  803 
F.2d  1016, 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.,  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980).    • 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  three-month  comment  period  so 
that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  FEIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  actions, 
comments  on  the  DEIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  DEIS  or  the  merits  of 
the  alternatives  formulated  and 
discussed  in  the  statements.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulation  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

After  the  comment  period  ends  on  the 
DEIS,  comments  will  be  analyzed, 
considered,  and  responded  to  by  the 
Forest  Service  in  preparing  the  Final  EIS 
(FEIS).  The  FEIS  is  proposed  to  be 
completed  in  the  fall  of  2002.  The 
responsible  official  will  consider  the 
comments,  responses,  environmental 
consequences  discussed  in  the  FEIS, 
and  applicable  laws,  regulations,  and 


policies  in  making  decisions  regarding 
these  revisions.  The  responsible  official 
will  document  the  decisions  and 
reasons  for  the  decisions  in  a  Record  of 
Decision  for  the  revised  Plans.  The 
decisions  will  be  subject  to  appeal  in 
accordance  with  36  CFR  217. 

Dated:  September  23, 1999. 
Tom  L.  Thompson, 

Acting  Regional  Forester,  Rocky  Mountain 
Region. 

[PR  Doc.  99-26174  Filed  10-6-99;  8:45  am) 

BH.UNG  CODE  3410-ES-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Sarvica 

lakB  Tahoe  Basin  Fadaral  Advisory 
Coinmlttoo 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Lake  Tahoe  Basin  Federal 
Advisory  Committee  will  hold  a 
meeting  on  October  29, 1999,  at  the  City 
of  South  Lake  Tahoe  Chamber  Office. 
1900  Lake  Tahoe  Blvd.,  South  Lake 
Tahoe,  CA.  This  Committee,  established 
by  the  Secretary  of  Agriculture  on 
December  15,  1998  (64  FR  2876),  is 
chartered  to  provide  advice  to  the 
Secretary  on  implementing  the  terms  of 
the  Federal  Interagency  Partnership  on 
the  Lake  Tahoe  Region  and  other 
matters  raised  by  the  Secretary. 
DATES:  The  meeting  will  be  held 
October  29, 1999.  begiiming  at  9:00  a.m. 
and  ending  at  4:30  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  City  of  South  Lake  Tahoe  Chamber 
Office,  1900  Lake  Tahoe  Blvd..  South 
Lake  Tahoe,  CA. 

FOR  FURTHER  INFORMATION  CONTACT:  Ed 
Gee  or  Jeannie  Stafford.  Lake  Tahoe 
Basin  Management  Unit,  Forest  Service, 
870  Emerald  Bay  Road,  Suite  1,  South 
Lake  Tahoe,  CA  96150,  (530)  573-2642. 
SUPPLEMENTARY  INFORMATION:  The 
committee  will  meet  jointly  with  the 
Lake  Tahoe  Basin  Executives 
Committees.  Items  to  be  covered  on  the 
agenda  include:  (1)  Subcommittee 
Reports;  (2)  Strategic  Planning;  (3) 
Federal  Partners,  Barriers  &  Challenges: 
(4)  Washoe  Tribal  Access;  (5)  Consensus 
Discussion;  and  (6)  Open  Public.  All 
Lake  Tahoe  Basin  Federal  Advisory 
Committee  meetings  are  open  to  the 
public.  Interested  citizens  are 
encouraged  to  attend.  Issues  may  be 
brought  to  the  attention  of  the 
Committee  during  the  open  public 
comment  period  at  the  meeting  or  by 
filing  written  statements  with  the 
secretary  for  the  Committee  before  or 


after  the  meeting.  Please  refer  any 
written  comments  to  the  Lake  Tahoe 
Basin  Management  Unit  at  the  contact  - 
address  stated  above. 

Dated:  Septerabter  30, 1999. 
Edmund  Gee, 
Acting  Forest  Supervisor 
(PR  Doc.  99-26134  Piled  10-6-99;  8:45  am) 

BILLING  CODE  3410-11-M 


COMIMISSION  ON  CIVIL  RIGHTS 

Aganda  and  Notice  of  Public  Meeting 
Of  the  New  York  State  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  New 
York  State  Advisory  Committee  to  the 
Commission  will  convene  at  2:00  p.m. 
and  adjourn  at  7:00  p.m.  on  October  27, 
1999,  at  the  Hyatt  Regency  Buffalo, 
Franklin  Room,  2  Fountain  Plaza, 
Buffalo.  New  York  14202.  The 
Committee  will  release  its  report.  Equal 
Housing  Opportimities  in  New  Yoik:  An 
Evaluation  of  Section  8  Housing 
Programs  in  Buffalo,  Rochester  and 
Syracuse.  The  Committee  will  also 
discuss  plans  for  a  new  project 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Lita  Taracido, 
212-645-8999,  or  Ki-Taek  Chun. 
Director  of  the  Eastern  Regional  Office, 
202-376-7533  (TDD  202-376-8116). 
Hearing-impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional -Office  at 
least  ten  (10)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  September  30, 
1999. 

Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
|FR  Doc.  99-26185  Filed  10-6-99:  8:45  am] 
BNJJNG  CODE  6335-01 -F 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  North  Dakota  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  North 
Dakota  Advisory  Committee  to  the 
Commission  will  convene  at  9  a.m.  and 
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adjourn  at  12  p.m.  on  Tuesday, 
November  9, 1999,  at  the  Radisson  Hotel 
Fargo,  201  Fifth  Street  North,  Fargo, 
North  Dakota  58102.  The  purpose  of  the 
meeting  is  to  conduct  a  press  conference 
to  release  the  report,  Civil  Rights 
Enforcement  Efforts  in  North  Dakota, 
and  to  discuss  possible  follow-up 
activities.  \ 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  John 
Dulles,  Director  of  the  Rocky  Mountain 
Regional  Office,  303-866-1040  (TDD 
303-866-1049).  Hearing- impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  September  27, 
1999. 

Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  99-26127  Filed  10-6-99;  8:45  am)    . 
BNJJNQ  cooc  nas-oi-p 


DEPARTMENT  OF  COMMERCE 

CanausBufMu 

Currant  Population  Survey— Annual 
Demographic  Survey  for  March  2000 

ACnOM:  Proposed  collection;  comment 
request 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  federal  agencies  to  take 
this  opportunity  to  comment  on 
proposed  or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  December  6, 
1999. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commence,  Room  5027, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
LEngelme@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Tim  Marshall,  Census 


Bureau,  FOB  3,  Room  3340, 

Washington,  DC  20233-8400,  at  (301) 

457-3806. 

SUPPLEMENTARY  INFORMATION: 

L  Abstract 

The  Census  Bureau  will  conduct  the 
Annual  Demographic  Survey  (ADS)  in 
conjunction  with  the  March  2000 
Current  Population  Survey  (CPS).  The 
Census  Bureau  has  conducted  this 
supplement  annually  for  over  50  years. 
The  Census  Bureau,  the  Btireau  of  Labor 
Statistics,  and  the  Department  of  Health 
and  Human  Services  sponsor  this 
supplement.  , 

In  the  ADS  we  collect  information  on 
work  experience,  personal  income, 
noncash  benefits,  health  insurance 
coverage,  and  migration.  The  work 
experience  items  in  the  ADS  provide  a 
unique  measure  of  the  dynamic  native 
of  the  labor  force  as  viewed  over  a  one- 
year  period.  These  items  produce 
statistics  that  show  movements  in  and 
out  of  the  labor  force  by  measuring  the 
number  of  periods  of  unemployment 
experienced  by  persons,  the  nimiber  of 
different  employers  worked  for  during 
the  year,  the  principal  reasons  for 
unemployment,  and  part-/full-time 
attachment  to  the  labor  force.  We  can 
make  indirect  measurements  of 
discouraged  workers  and  others  with  a 
casual  attachment  to  the  labor  market. 

The  income  data  from  the  ADS  are 
used  by  social  planners,  economists, 
government  officials,  and  market 
researchers  to  gauge  the  economic  well- 
being  of  the  country  as  a  whole  and 
selected  population  groups  of  interest. 
Government  planners  and  researchers 
use  these  data  to  monitor  and  evaluate 
the  effectiveness  of  various  assistance 
programs.  Market  researchers  use  these 
data  to  identify  and  isolate  potential 
customers.  Social  planners  use  these 
data  to  forecast  economic  conditions 
and  to  identify  special  groups  that  seem 
to  be  especially  sensitive  to  economic 
fluctuations.  Economists  use  March  data 
to  determine  the  effects  of  various 
economic  forces,  such  as  inflation, 
recession,  recovery,  etc.,  and  their 
differential  effects  on  various 
population  groups. 

A  prime  statistic  of  intetest  is  the 
classification  of  persons  as  being  in 
poverty  and  how  this  measurement  has 
changed  over  time  for  various  groups. 
Researchers  evaluate  March  income  data 
not  only  to  determine  poverty  levels  but 
also  to  determine  whether  government 
programs  are  reaching  eligible 
households. 

The  March  2000  supplement 
instnunent  will  consist  of  the  same 
items  that  were  included  in  the  March 
1999  instrument  with  one  minor 


change.  All  references  to  "government 
payments  because  their  income  was  ' 
low,"  which  pertain  to  receipt  of  public 
assistance  or  wel&re  payments,  will 
now  be  referred  to  as  "cash  assistance 
from  a  state  or  county  welfare  program." 
This  revision  is  based  on  cognitive 
interviews  conducted  in  June  of  this 
year. 

n.  Method  of  Collection 

The  ADS  is  conducted  at  the  same 
time  as  the  Basic  CPS  by  personal  visits 
and  telephone  interviews,  using 
computer-assisted  personal  interviewing 
and  computer-assisted  telephone 
interviewing. 

m.  Data 

OMB  Number:  0607-0354. 

Form  Number:  None.  We  ponduct  all 
interviewing  on  computers. 

Type  of  Review:  Regular. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
50,000  per  month. 

Estimated  Time  Per  Response:  25 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  20,833. 

Estimated  Total  Annual  Cost:  There 
are  no  costs  to  the  respondents  other 
than  their  time  to  answer  the  CPS 
questions. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13,  United 
States  Code,  Section  182;  and  Title  29, 
United  States  Code,  Sections  1-9. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 
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Dated:  October  1, 1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
(FR  Doc.  99-26188  Filed  10-6-99;  8:45  am] 
BILUNQ  CODE  3S1(>-07-P 


DEPARTMENT  OF  COMMERCE 
Census  Bureau 

1999  Economic  Census  Pretest 

action:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  December  6, 
1999. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5027, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
LEngelme@doc.gov) . 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Bruce  M.  Goldhirsch,  U.S. 
Census  Bureau,  Room  2614/3, 
Washington,  DC  20233-6100,  (301-457- 
2626). 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  proposed  information  collection 
is  a  test  of  an  alternative  form  design  for 
collecting  retail  trade  data  in  the 
upcoming  2002  Economic  Census. 
Currently,  we  collect  the  retail  trade 
statistics  in  the  economic  census  using 
a  two  column  8V2  x  14  inch  size  report 
form.  The  current  design  has  the  most 
important  questions,  total  receipts, 
payroll,  employment,  and  kinds  of 
business  activity  on  the  first  page  of  the 
questioimaire. 

The  Census  Bureau  will  test  the 
effects  of  changing  the  report  form  from 
the  two  column  8V2  x  14  to  a  single 
column  8V2  X  11  form.  The  single 
column  8V2  X  11  inch  form  has  the 
advantage  of  being  easier  to  fax, 
photocopy,  download  from  the  Internet, 
and  has  been  requested  by  our 


respondents.  Items  we  are  looking  for  in 
this  pretest  are  the  possible  effects  on 
the  response  rate  because  the  forms  will 
have  more  pages  and  possible  higher 
item  nonresponse  rate  for  the  key  data 
items  that  will  move  from  page  one  of 
the  questionnaire  to  page  two. 

There  will  be  four  panels  comprising 
the  1999  pretest.  Each  panel  will  use  the 
existing  1997  data  content.  The  first 
panel  will  be  the  standeird  two  column 
8V2  X  14  inch  form  and  will  be  a  control 
panel.  The  second  panel  will  be  a  two 
column  8V2  X  11  inch  form.  The  third 
panel  will  be  a  single  column  8V2  x  11 
inch  form.  The  fourth  panel  will  be  a 
single  column  8V2  x  14  inch  form. 

Each  panel  will  have  2,381 
respondents.  This  will  enable  us  to 
measure  a  reporting  change  of  5  percent 
or  more  with  a  90  percent  confidence 
level  assuming  a  50  percent  response 
rate. 

For  the  pretest  we  have  selected  three 
retail  trade  forms  from  the  1997  census. 
They  are  the  RT-5504,  Gasoline 
Stations;  RT-5801,  Eating,  Drinking 
Places;  and  RT-5901,  Health  and 
Personal  Care  Stores.  Each  report  form 
will  be  subjected  to  the  same  four  panel 
treatment. 

n.  Method  of  Collection 

The  collection  for  the  1999  Economic 
Pretest  will  use  a  mail-out/mail-back 
method. 

m.  Data 

OMB  Number:  Not  available. 

Form  Number:  RT-5504A,  RT-5504B, 
RT-5504C.  RT-5504D,  RT-5801A,  RT- 
5801B,  RT-5801C,  RT-5801D,  RT- 
5901A,  RT-5901B,  RT-5901C,  and  RT- 
5901D. 

Type  of  Review:  Regular. 

Affected  Public:  Single  imit  retail 
establishments. 

Estimated  Number  of  Respondents: 
9,524. 

Estimated  Time  Per  Response:  .77 
hours. 

Estimated  Total  Annual  Burden 
Hours:  7,333. 

Estimated  Total  Annual  Cost:  We  do 
not  expect  respondents  to  incur  any 
costs  other  than  that  time  required  to 
complete  the  questionnaire.  The  total 
time  cost  is  estimated  to  be  $97,095.  The 
information  requested  is  of  the  type  and 
scope  normally  carried  in  company 
records  and  no  special  hardware  or 
accounting  software  or  system  is 
necessary  to  provide  answers  to  this 
information  collection.  Therefore, 
respondents  are  not  expected  to  incur 
any  capital  and  start-up  costs  or  system 
meiintenance  costs  in  responding. 
Fiuther,  purchasing  of  outside 
accoimting  or  information  collection 


services,  if  performed  by  the 
respondent,  is  part  of  usual  and 
customary  business  practices  and  not 
specifically  required  for  this 
information  collection. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13.  United 
States  Code,  Sections  131, 193,  and  224. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
bmtien  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  October  1, 1999. 
Linda  Engelmeier, 

^Departmental  Forms  Clearance  Officer. 
Office  of  the  Chief  Information  Officer. 
(FR  Doc.  99-26189  Filed  10-6-99;  8:45  am] 
BIUJNG  CODE  3S1O-07-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[1.0.  092899F] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Aiasica;  Recordkeeping  and 
Reporting  Requirements;  Public 
Worlcshop 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  workshop. 

SUMMARY:  NMFS  and  the  United  States 
Coast  Guard  North  Pacific  Regional 
Fisheries  Training  Center  wiU  present 
an  integrated  approach  to  clarify  and 
explain  NMFS  2000  recordkeeping  and 
reporting  requirements  for  the  Alaska 
groundfish  fisheries.  In  addition, 
information  on  the  proposed  shoreside 
electronic  delivery  report  will  be 
presented.  The  workshop  will  provide 
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detailed  instructions  on  completion  and 
submittal  of  the  required  logsheets  and 
reporting  forms  developed  for  the 
American  Fisheries  Act,  open-access 
groundfish,  Community  Development 
Quota,  Individual  Fishing  Quota,  and  at- 
sea  scale  programs. 
DATES:  Friday,  November  19, 1999, 10 
a.m.  until  12  noon,  Alaska  local  time. 
AOOnESSES:  The  workshop  will  be  held 
at  FISH  EXPO,  Room  210,  Washington 
State  Convention  and  Trade  Center,  800 
Convention  Place,  Seattle,  WA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patsy  A.  Bearden,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  Other 
workshops  will  be  held  at  later  dates  in 
Homer,  Kodiak,  and  Sitka,  AK,  and  in 
Seattle,  WA,  to  provide  industry  with 
information  for  NMFS  2000 
recordkeeping  and  reporting 
requirements  for  the  Alaska  groundfish 
fisheries  as  required  by  regulations  at  50 
CFR  part  679. 

Special  Acconunodatioiis 

This  workshop  is  physically 
accessible  to  people  vnth  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Patsy  Bearden  at 
907-586-7228  at  least  7  working  days 
prior  to  the  meeting  date. 

Dated:  October  1, 1999. 
Broca  C.  Morahead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(PR  Doc.  99-26123  Filed  10-6-99;  8:45  am] 
MLUNQ  CODE  3610-a>-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Cantor  FkwncM  FuturM  Exchange's 
Proposal  To  Adopt  Block  Trading 
Procadurss 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  proposed  new  rules 

and  rule  amendments  of  the  Cantor 

Financial  Futures  Exchange  to  establish 

block  trading  procedures  and  request  for 

comment. 

SUMMARY:  The  New  York  Board  of 
Trade,  on  behalf  of  the  Cantor  Financial 
Futures  Exchange,  Inc.  ("CX"  or 
"Exchange"),  has  submitted  proposed 
new  rules  and  rule  amendments  to  the 
Conunission  that  would  establish  block 
trading  procedures  at  CX.  Under  these 
procedures,  qualified  market 
participants  wotild  be  allowed  to 
negotiate  and  arrange  futures 
transactions  of  a  minimum  size 
bilaterally  away  from  the  centralized. 


competitive  market.  Once  the  specific 
terms  of  the  block  transaction  had  been 
agreed  to,  the  counterparties  would 
report  the  relevant  details  of  the 
transaction  to  the  Exchange  for  clearing 
and  settlement.  CX's  proposal  is  the  first 
contract  market  proposal  that  the 
Commission  has  received  that  would 
allow  block  trading. 

Acting  piusuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96(b),  the  Division  of  Trading  and 
Markets  ("Division")  has  determined  to 
publish  CX's  proposal  for  public 
comment.  The  Division  believes  that 
publication  of  the  proposal  is  in  the 
public  interest  and  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons. 

DATES:  Comments  must  be  received  on 
or  before  October  22, 1999. 
ADDRESSES:  Comments  should  be 
submitted  to  Jean  A.  Webb,  Secretary, 
Commodity  Futiu-es  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW,  Washington,  DC 
20581.  Comments  also  may  be  sent  by 
facsimile  to  (202)  418-5221  or  by 
electronic  mail  to  secretary@cftc.gov. 
Reference  should  be  made  to  the 
"Cantor  Financial  Future  Exchange's 
Proposal  to  Adopt  Block  Trading 
Procedures." 

FOR  FURTHER  INFORMATION  CONTACT: 
David  P.  Van  Wagner,  Associate 
Director,  Division  of  Trading  and 
Markets,  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW,  Washington,  DC 
20581.  Telephone  (202)  418-5430. 
SUPPLEMENTARY  MFORMATKM: 

I.  Background 

On  June  4, 1999,  the  Commodity 
Futures  Trading  Commission  issued  an 
Advisory  on  Alternative  Execution,  or 
Block  Trading,  Procedures  for  the 
Futures  Industry.*  Through  this 
Advisory,  the  Commission  announced 
its  intention  to  consider  contract  market 
proposals  to  adopt  alternative 
execution,  or  block  trading,  procedures 
for  large  size  or  other  types  of  orders  on 
a  case-by-case  basis  imder  a  flexible 
approach  to  the  requirements  of  the 
Commodity  Exchange  Act  ("Act")  and 


» 64  FR  31195  (June  10.  1999);  64  FR  34851 
(corrections).  The  Commission  first  raised  the 
subject  of  alternative  execution,  or  block  trading, 
procedures  in  its  Concept  Release  on  the  Regulation 
of  Noncompetitive  Transactions  Executed  on  or 
Subject  to  the  Rules  of  a  Contract  Market.  63  FR 
3708  Uanuary  26, 1998).  Through  the  Concept 
Release,  the  Commission  wished  to  explore  whether 
certain  alternative  execution  procedures  for  large 
size  or  other  types  of  orders  could  be  developed  to 
satisfy  the  needs  of  market  participants  while 
furthering  the  policies  and  purposes  of  the 
Commodity  Exchange  Act  and  the  Commission's 
Regulations. 


the  Commission's  regulations.  Under 
this  approach,  each  contract  market 
retains  the  discretion  to  permit 
alternative  execution  procedures  and 
has  the  ability  to  develop  procedures 
that  reflect  the  particular  characteristics 
and  needs  of  its  individual  markets  and 
market  participants. 

After  the  issuance  of  the  Advisory,  the 
New  York  Board  of  Trade,  on  behalf  of - 
CX,  submitted  proposed  new  CX  Rules 
4-A  and  305-A  and  proposed 
amendments  to  CX  Rules  300,  302,  and 
306  to  the  Conunission  pursuant  to 
Section  5a(a)(12)(A)  of  the  Act  and 
Commission  Regulation  1.41fc).2  The 
proposed  new  rules  and  rule 
amendments  would  establish  block 
trading  procedures  at  CX.  Under  these 
procedures,  qualified  market 
participants  would  be  allowed  to 
negotiate  and  arrange  futures 
transactions  of  a  Tninimiim  size 
bilaterally  away  from  the  centralized, 
competitive  market.  Once  the  specific 
terms  of  the  block  transaction  had  been 
agreed  to,  the  counterparties  would 
report  the  relevant  details  of  the 
transaction  to  CX  for  clearing  and 
settlement.  Thus,  under  the  proposed 
procedures,  certain  futures  transactions 
could  be  executed  noncompetitively 
rather  than  through  CX's  electronic 
order-matching  system. 

n.  Description  of  the  Proposed  Block 
Trading  Procedures 

A.  Eligible  Contracts  cmd  Market 
Participants 

Under  the  proposed  procedures,  block 
trading  would  be  permitted  in  any 
contract  that  has  been  designated  by  CX 
for  such  purpose.  CX  is  seeking  to 
permit  block  trading  in  those  contracts 
for  which  it  has  been  designated  as  a 
contract  market  by  the  Commission.^ 
CX's  proposal  also  would  restrict  block 
trading  to  those  market  participants  that 
qualify  as  an  "eligible  participant"  as 
that  term  is  defined  by  Commission 
Regulation  36.1(c)(2).  However,  a 
commodity  trading  advisor  registered 
under  Act  (including  without  limitation 
any  investment  advisor  registered  as 
such  with  the  Securities  and  Exchange 
Commission  that  is  exempt  from 
regulation  under  the  Act  or  the 
Commission's  regulations)  with  total 
assets  under  management  exceeding  $50 
million  may  enter  into  block 


'  See  Letter  from  Ms.  Audrey  R.  Hirschfeld, 
Senior  Vice  President  and  General  Counsel,  New 
York  Board  of  Trade  to  Ms.  Jean  A.  Webb,  Secretary, 
Commodity  Futures  Trading  Conunission,  dated 
September  15, 1999. 

'Such  contracts  include:  (1)  U.S.  Treasury  Bond 
futures;  (2)  U.S.  Treasury  Ten- Year  Note  futures;  (3) 
U.S.  Treasury  Five-Year  Note  futures;  and  (4)  U.S. 
Treasury  Two- Year  Note  futures. 
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transactions  on  behalf  of  customers 
without  these  customers  having  to 
qualify  as  "eligible  participants"  imder 
Commission  Regulation  36.1(c)(2). 

A  "Clearing  Member,"  "Screen  Based 
Trader,"  or  "Foreign  Screen  Based 
Trader,"  as  these  terms  are  defined  in 
CX's  rules,  would  be  able  to  enter  into 
block  transactions  either  on  a 
proprietary  basis  or,  if  otherwise 
permitted,  on  behalf  of  customers  or 
other  third  parties.  These  entities  (or 
any  of  their  affiliates]  would  be  eligible 
to  execute  block  transactions  on  a 
proprietary  basis  only  if  they  were 
"Primary  Market  Makers"  in  the 
relevant  contract  market."*  In  addition, 
only  Primary  Market  Makers  would  be 
allowed  to  make  markets  in  block 
trades.  Block  transactions  executed 
directly  between  two  Primary  Market 
Makers,  or  between  a  Primary'  Market 
Maker  represented  by  an  agent  and 
another  Primary  Market  Maker  would  be 
prohibited. 

B.  Size  and  Price  Requirements 

Each  buy  or  sell  order  underlying  a 
block  trade  must  authorize  its  execution 
through  CX's  proposed  block  trading 
procedures  and  must  be  for  at  least  50 
contracts.^  This  minimum  size 
requirement  would  increase  once  the 
average  monthly  trading  volume  on  CX 
with  respect  to  the  relevant  contract 
reached  certain  thresholds  for  three 
consecutive  months.  Specifically.the 
minimum  size  would  increase  to  75, 
100,  200,  and  250  contracts  once  the 
average  monthly  trading  volume  on  CX 
exceeded  25,000,  50,000,  100,000,  and 
150,000  contracts,  respectively,  for  three 
consecutive  months  with  respect  to  the 
relevant  contract.^  The  price  of  a  block 
trade  must  be  "fair  and  reasonable"  in 


'*  In  connection  with  its  block  trading  procedures. 
CX  would  create  a  new  class  of  market  makers 
called  "Primary  Market  Makers."  Subject  to  the 
terms  and  conditions  of  the  market  making 
agreement  entered  into  the  CX.  a  Primary  Market 
Maker  would  be  obligated  to  make  markets  in  the 
underlying  contract  market  throughout  the  trading 
session  except  for  short  intervals. 

5  Generally,  under  CX's  proposed  block  trading 
procedures,  orders  from  different  accounts  may  not 
be  aggregated  to  satisfy  the  minimum  size 
requirement.  However,  a  commodity  trading 
advisor  registered  under  the  Act  (including  without 
limitation  any  investment  advisor  registered  as  such 
with  the  Securities  and  Exchange  Commission  that 
is  exempt  from  regulation  under  the  Act  of  the 
Commission's  regulations)  with  total  assets  under 
management  exceeding  SSO  million  may  aggregate 
orders  from  different  accounts  to  satisfy  the 
minimum  size  requirement. 

^  Since  the  inception  of  CX  trading  in  September 
1998,  none  of  CX's  four  Treasury  securities  futures 
contracts  have  ever  averaged  a  monthly  trading 
volume  in  excess  of  25,000  contracts.  In  the  three- 
month  period  from  |une  to  August  1999,  CX's 
Treasury  bond  futures  contract,  the  Exchange's 
highest  volume  contract,  had  an  average  monthly 
trading  volume  of  15.383  contracts. 


light  of:  (1)  The  size  of  such  block  trade; 
and  (2)  the  price  and  size  of  other  trades 
in  the  same  contract  at  the  relevant 
time. 

C.  Transparency 

Each  block  trade  executed  in 
accordance  with  CX's  proposed  block 
trading  procedures  must  be  cleared 
through  Clearing  Members  of  the 
Exchange.  Information  identifying  the 
relevant  contract,  contract  month,  price, 
quantity,  time  of  execution  and 
coimterparty  Clearing  Member  for  each 
block  trade  must  be  reported  to  CX 
within  ten  minutes  immediately 
following  its  execution.  In  the  case  of  a 
block  trade  that  is  executed  during  the 
last  ten  minutes  of  the  trading  session 
on  any  given  day  or  after  the  trading 
session'has  closed,  the  details  of  such  a 
block  trade  must  be  reported  to  CX  prior 
to  the  opening  of  business  on  the  next 
succeeding  day.  CX  will  publicize 
information  identifying  the  relevant 
contract,  contract  month,  price  and 
quantity  for  each  block  trade  promptly 
after  such  information  has  been  reported 
toCX. 

m.  Request  for  Comment 

The  Commission  requests  comment 
from  interested  persons  concerning  any 
aspect  of  CX's  proposed  block  trading 
procedures. 

Copies  of  CX's  proposed  new  rules 
and  rule  amendments  and  related 
materials  are  available  for  inspection  at 
the  Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street  NW., 
Washington,  DC.  20581.  Copies  also 
may  be  obtained  through  the  Office  of 
the  Secretariat  at  the  above  address  or 
by  telephoning  (202)  418-5100. 

Issued  in  Washington,  DC,  on  September 
30,  1999. 

Alan  L.  Seifert, 

Deputy  Director. 

(FR  Doc.  99-26121  Filed  10-6-99:  8:45  am] 

BOJJNG  CODE  63S1-01-H 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  11  a.m.,  Wednesday, 

October  20. 1999. 

PLACE:  1155  21st  St..  N.W..  Washington, 
DC.  9th  Floor  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Rule 
enforcement  review. 


CONTACT  PERSOH  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-418-5100. 
Jean  A.  Welib, 

Secretary  of  the  Commission. 

[FR  Doc.  99-26412  Filed  10-5-99:  3:52  pmj 

BILUNG  CODE  6351-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  2  p.m..  Thursday. 

October  21.  1999. 

PLACE:  1155  21st  St.,  N.W.,  Washington, 

DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  matters. 

CONTACT  PERSON  TOR  MORE  INFORMATION: 

Jean  A.  Webb,  202^18-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  99-26413  Filed  10-5-99;  3:52  pmj 

BILUNG  CODE  6351 -01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request— Rammability 
Standards  for  Carpets  and  Rugs 

agency:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice. 

SUMMARY:  In  the  Federal  Register  of  July 

29,  1999  (64  FR  41095).  the  Consumer 
Product  Safety  Commission  published  a 
notice  in  accordance  with  provisions  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  Chapter  35),  to  aimoimce  the 
agency's  intention  to  seek  extension  of 
approval  of  collections  of  information  in 
regulations  implementing  two 
fiammability  standards  for  carpets  and 
rugs.  The  regulations  are  codified  at  16 
CFR  Parts  1630  and  1631,  and  prescribe 
requirements  for  testing  and 
recordkeeping  by  persons  and  firms 
issuing  guaranties  of  products  subject  to 
the  Standard  for  the  Surface 
Fiammability  of  Carpets  and  Rugs  and 
the  Standard  for  the  Surface 
Fiammability  of  Small  Carpets  and 
Rugs.  No  comments  were  received  in 
response  to  that  notice.  By  publication 
of  this  notice,  the  Commission 
announces  that  it  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  extension  of  approval  of 
those  collections  of  information  without 
change. 
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Additional  Informatioii  About  tlie 
Request  for  Reinstatement  of  Approval 
of  Collections  of  Information 

Agency  address:  Consumer  Product 
Safety  Commission,  Washington,  D.C. 
20207. 

Title  of  information  collection: 
Standard  for  the  Surface  Flammability 
of  Carpets  and  Rugs.  16  CFR  Part  1630; 
Standard  for  the  Surface  Flammability 
of  Small  Carpets  and  Rugs,  16  CFR  Part 
1631. 

Type  of  request:  Extension  of  approval 
without  change. 

General  description  of  respondents: 
Manufacturers  and  importers  of 
products  subject  to  the  flammability 
standards  for  carpets  and  rugs. 

Estimated  number  of  respondents: 
120. 

Estimated  average  number  of  hours 
per  respondent:  532  per  year. 

Estimated  number  of  hours  for  all 
respondents:  63,840  per  year. 

Estimated  cost  of  collection  for  all 
respondents:  Unlmown. 

Comments:  Comments  on  this  request 
for  extension  of  approval  of  information 
collection  requirements  should  be 
submitted  by  November  8, 1999,  to  (1) 
the  Office  of  hiformation  and  Regulatory 
Affairs,  Attn:  OMB  Desit  Officer  for 
CPSC,  Office  of  Management  and 
Budget,  Washington,  D.C.  20503; 
telephone:  (202)  395-7340;  and  (2)  the 
Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 
Washington,  D.C.  20207.  Written 
comments  may  also  be  sent  to  the  Office 
of  the  Secretary  by  facsimile  at  (301) 
504-0127  or  by  e-mail  at  cpsc- 
os@cp8C.gov. 

Copies  of  this  request  for  extension  of 
the  information  collection  requirements 
and  supporting  documentation  are 
available  from  Linda  Glatz,  management 
and  program  analyst.  Office  of  Planning 
and  Evaluation,  Consumer  Product 
Safety  Commission,  Washington,  D.C. 
20207;  telephone:  (301)  504-0416,  ext. 
2226. 

Dated:  September  30. 1999. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

IFR  Doc.  99-26138  Filed  10-6-99;  8:45  am] 
MUJNQ  COOe  S3SS-01-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Submission  tor  OMB  Rsvlsw; 
Commsnt  Rsqusst— Procursmsnt  of 
Goods  and  Ssrvlcss 

agency:  Consumer  Product  Safety 
Commission. 


action:  Notice. 


SUMMARY:  In  the  Federal  Register  of  July 
27, 1999  (64  FR  40574),  the  Consumer 
Product  Safety  Commission  published  a 
notice  in  accordance  with  provisions  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  Chapter  35)  to  annoimce  the 
agency's  intention  to  seek  extension  of 
approval  of  a  collection  of  information 
associated  with  the  procurement  of 
goods  and  services.  The  Commission 
now  annoimces  that  it  has  submitted  to 
the  Office  of  Management  and  Budget  a 
request  for  extension  of  approval  of  that 
collection  of  information. 

The  Commission's  procurement 
activities  are  governed  by  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  (41  U.S.C.  253  et  seq.).  That 
law  requires  the  Commission  to  prooire 
goods- and  services  under  conditions 
most  advantageous  to  the  government, 
considering  cost  and  other  factors. 
Forms  used  by  the  Commission  request 
persons  who  bid  on  contracts  with  the 
agency  to  provide  information  about 
costs  or  prices  of  goods  and  services  to 
be  supplied;  specifications  of  goods  and 
descriptions  of  services  to  be  delivered; 
competence  of  the  bidder  to  provide  the 
goods  or  services;  and  other  information 
about  the  bidder,  such  as  the  size  of  the 
firm  and  whether  it  is  minority-owned. 
The  Commission  uses  the  information 
provided  by  bidders  to  determine  the 
reasonableness  of  prices  and  costs  and 
the  responsiveness  of  potential 
contractors  to  undertake  the  work 
involved. 

Additional  Information  About  the 
Request  for  Extension  of  Approval  of  a 
Collection  of  Information 

Agency  address:  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207. 

Title  of  information  collection: 
Information  Collection  Associated  with 
Procurement  of  Goods  and  Services. 

Type  of  request:  Extension  of  approval 
without  change. 

General  description  of  respondents: 
Persons  and  firms  providing  bids, 
proposals,  and  quotations  to  the 
Commission  for  goods  and  services. 

Estimated  number  of  respondents: 
2.457. 

Estimated  average  number  of  hours 
per  respondent:  1.86  per  year. 

Estimated  number  of  hours  for  all 
respondents:  4,574  per  year. 

Estimated  cost  of  collection  for  all 
respondents:  $255,800  per  year. 

Comments:  Comments  on  this  request 
for  extension  of  approval  of  infonnation 
collection  requirements  should  be 
submitted  by  November  8, 1999,  to  (1) 
the  Office  of  Information  and  Regulatory 


Affairs,  Attn:  OMB  Desk  Officer  for 
CPSC,  Office  of  Management  and 
Budget,  Washington,  DC  20503; 
telephone:  (202)  395-7340;  and  (2)  the 
Office  of  the  Secretary,  Consumer 
Product  Safety  Conmiission, 
Washington,  DC  20207.  Written 
comments  may  also  be  sent  to  the  Office 
of  the  Secretary  by  facsimile  at  (301) 
504-0127  or  by  e-mail.at  cpsc- 
os@cpsc.gov. 

Copies  of  this  request  for  extension  of 
the  information  collection  requirements 
and  supporting  documentation  are 
available  from  Linda  Glatz,  management 
and  program  analyst.  Office  of  Planning 
and  Evaluation,  Consunier  Product 
Safety  Commission,  Washington,  DC 
20207;  telephone:  (301)  504-0416,  ext. 
2226. 


Dated:  September  30. 1999. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 
[FR  Doc.  99-26139  Filed  10-6-99;  8:45  am] 

MLUNO  CODE  6355-01-P 


DEPARTMENT  OF  EDUCATION 

Exocutive  Ordor  13096,  American 
Indian  and  Alaska  Native  Education 

agency:  Department  of  Education. 
ACTION:  Notice  inviting  self-nominations 
for  comprehensive  Federal  technical 
assistance  service  for  school  year  1999- 
2000. 

Purpose:  To  invite  nominations  for 
public  schools  and  schools  funded  by 
the  Bureau  of  Indian  Affairs  to  serve  as 
models  of  effective  education  for 
American  Indian  imd  Alaska  Native 
students.  The  selected  schools  will  work 
with  a  special  team  of  technical 
assistance  providers,  including  Federal 
staff,  to  develop,  pilot  and  implement  a 
comprehensive  service  delivery  model 
that  coordinates  and  uses  diverse 
Federal  agency  resources.  The  team  will 
disseminate  effective  and  promising 
practices  of  the  school  pilot  sites  to 
other  local  educational  agencies.  This 
activity  is  required  by  Executive  Order 
13096  on  American  Indian  and  Alaska 
Native  Education. 

Note:  There  is  no  award  of  funds  to 
selected  school  pilot  sites.  The  Department  is 
not  bound  by  any  estimates  in  this  notice. 

Eligible  Entities:  Elementary  and 
secondary  schools  providing  a  bee 
public  education  to  preschool  through 
secondary  age  students  that  serve 
American  Indian  or  Alaska  Native 
students.  In  addition,  elementary  and 
secondary  schools  funded  by  the  Bureau 
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of  Indian  Affairs  are  eligible  as 
nominees. 

Deadline  for  Receipt  of  Self- 
Nominations:  November  8, 1999. 

Estimated  Number  of  Pilot  Sites  To  Be 
Selected:  7-9. 

Estimated  Length  of  Technical 
Assistance  Period:  12  Months. 

Definitions:  For  the  purposes  of  this 
notice,  the  following  definitions  apply: 

(1)  Free  Public  Education.  The  term 
"firee  public  education"  means 
education  that  is — 

(A)  Provided  at  public  expense,  under 
public  supervision  and  direction,  and 
without  tuition  charge;  and 

(B)  Provided  as  elementary  or 
secondary  education  in  the  applicable 
State  or  to  preschool  children. 

(2)  hiidan. — ^The  term  "Indian"  means 
an  individual  who  is — 

(A)  A  member  of  an  Indian  tribe  or 
band,  as  membership  is  defined  by  the 
tribe  or  band,  including — 

(i)  Any  tribe  or  band  terminated  since 
1940:  and 

(ii)  Any  tribe  or  band  recognized  by 
the  State  in  which  the  tribe  or  band 
resides; 

(B)  A  descendant,  in  the  first  or 
second  degree,  of  an  individual 
described  in  subparagraph  (A); 

(C)  Considered  by  the  Secretary  of  the 
Interior  to  be  an  Indian  for  any  purpose: 

P)  An  Eskimo,  Aleut,  or  other  Alaska 
Native;  or 

(E)  A  member  of  an  organized  Indian 
group  that  received  a  grant  under  the 
Indian  Education  Act  of  1988  as  it  was 
in  effect  October  19, 1994. 
ADDRESSES:  Submit  written  nominations 
to  the  Office  of  Indian  Education,  Pilot 
Site  Nominations,  400  Maryland 
Avenue,  SW,  Mail  Stop— Room  3W111, 
Washington,  DC  20202-6335. 
SUPPLEMENTARY  INFORMATION: 


I.  Background 

Executive  Order  (E.O.)13096,  signed 
on  August  6, 1998  by  Pi^sident  Clinton, 
recognizes  the  unique  educational  and 
culturally  related  academic  needs  of 
American  Indian  and  Alaska  Native 
students,  and  the  Federal  Government's 
special,  historic  responsibility  for  the 
education  of  these  students  through  its 
unique  political  and  legal  relationship 
with  tribal  governments.  In  recognition 
of  the  unique  educational  and  culturally 
related  academic  needs  of  American 
Indian  and  Alaska  Native  students, 
improving  educational  achievement  and 
academic  progress  for  these  students  is 
vital  to  the  national  goal  of  preparing 
every  student  for  responsible 
citizenship,  continued  learning,  and 
productive  employment.  The  Federal 
government  is  committed  to  improving 


the  academic  performance  and  reducing 
the  dropout  rate  of  American  Indian  and 
Alaska  Native  students.  To  help  fulfill 
this  commitment  in  a  manner  consistent 
with  tribal  traditions  and  cult\ires,  the 
Executive  Order  requires  Federal 
agencies  to  focus  special  attention  on 
six  goals: 

(1)  Improving  reading  and 
mathematics; 

(2)  Increasing  high  school  completion 
and  postsecondary  attendance  rates; 

•  (3)  Reducing  the  influence  of  long- 
standing factors  that  impede 
educational  performance,  such  as 
poverty  and  substance  abuse; 

(4)  Creating  strong,  safe,  and  drug-free 
school  environments; 

(5)  Improving  science  education;  and 

(6)  Expanding  the  use  of  educational 
technology. 

To  accomplish  these  goals.  Federal 
agencies  are  to  develop  a  long-term 
comprehensive  Federal  Indian 
education  poUcy  that  addresses  the 
fragmentation  of  government  services  • 
available  to  American  Indian  and 
Alaska  Native  students. 

n.  School  Pilot  Sites 

E.O.  13096  requires  he  Departments  of 
Education  and  the  Interior  to  identify  a 
reasonable  number  of  schools  funded  by 
the  Biireau  of  Indian  Affairs  (BIA)  and 
public  schools  that  can  serve  as  models 
for  schools  with  American  Indian  and 
Alaska  Native  students. 

A  special  team  of  technical  assistance 
providers,  including  Federal  staff,  must 
provide  assistance  to  the  model  schools. 
Special  attention  must  be  given,  where 
appropriate,  to  assistance  in 
implementing  comprehensive  school 
reform  demonstration  programs  that 
meet  the  criteria  for  those  programs 
established  by  the  Departments  of 
Labor,  Health  and  Himian  Services,  and 
Education,  and  Related  Agencies 
Appropriations  Act,  1998  (Pub.  L.  105- 
78),  and  to  providing  comprehensive 
service  delivery  that  connects  and  uses 
diverse  Federal  agency  resources. 

m.  Pilot  Site  Selections 

Nominations  will  be  evaluated  by  a 
team  of  representatives  appointed  by  the 
Departments  of  Education  and  the 
Interior.  The  evaluation  team  will  select 
a  total  of  seven  to  nine  school  pilot  sites 
from  among  those  nominated.  The 
criteria  to  be  considered  in  the  selection 
of  the  pilot  sites  include: 

A.  Geographic  Distribution 

School  pilot  sites  will  be 
geographically  distributed.  At  least  one 
school  pilot  site  will  be  selected  from 
the  geographic  region  specified  as 
follows: 


1.  Alaska. 

2.  Eastern  Area— AL,  CT,  DE,  FL.  GA, 
KY.  LA,  MA,  MD.  ME.  MS,  NC,  NH,  NJ, 
NY,  PA,  Rl,  SC,  TN.  VA,  VT,  WV. 

3.  Upper  Midwest— lA,  IL,  DM,  MI, 
MN.  OH,  WI. 

4.  Lower  Midwest— AR,  KS,  MO,  OK. 

5.  Northwest/Plains— ID,  MT,  ND,  NE. 
OR,  SD,  WA,  WY. 

6.  Southwest— AZ,  NM.  TX,  CO. 

7.  West-CA,  NV,  UT. 

B.  Other  Characteristics 

To  obtain  a  wide  diversity  of  pilot 
school  sites,  consideration  will  be  given 
to  other  characteristics  of  the  nominated 
schools  within  each  geographic  region. 
The  following  other  characteristics  will 
be  considered: 

1.  School  Type— 

a.  Public. 

b.  BIA-operated. 

c.  BIA  contract  or  grant. 

2.  Type  of  Community — 

a.  Rural. 

b.  Urban. 

3.  Grade  Level — 

a.  Elementary  School  (grade  range:  K- 
3;  K-5;  K-6;  K-8;  K-12;  including 
schools  with  and  without  preschool 
programs). 

b.  Middle  School  or  Junior  High. 

c.  High  School. 

4.  School/LEA  Population — 

a.  Number  of  Indian  students. 

b.  Total  student  population  in  LEA. 

c.  Percentage  of  Indian  students  in 
nominated  school. 

rv.  Nomination  Submission  and 
Deadline 

All  nominations  must  be  sent  to  the 
Office  of  Indian  Education,  Pilot  Site 
Nominations,  400  Maryland  Avenue, 
SW,  Room  3W111,  Washington,  DC 
20202-6335.  No  specific  forms  are 
required  for  submission  of  a 
nomination. 

Nominations  shall  be  considered  as 
meeting  the  deadline  if  they  are 
received  on  or  before  the  deadline  date. 

Note:  There  is  no  award  of  funds  to 
selected  school  pilot  sites. 

V.  Announcement  of  School  Pilot  Site 
Selections 

Schools  selected  to  receive  technical 
assistance  through  the  School  Pilot  Site 
process  will  be  contacted  directly  by  the 
Office  of  Indian  Education.  A  listing  of 
the  schools  selected  will  be  available 
upon  written  request  after  the  pilot  site 
selection  process  has  been  completed. 
FOR  FURTHER  INFORMATKN*  CONTACT: 
Lorraine  Edmo,  Office  of  Indian 
Education,  Room  3W111, 400  Maryland 
Avenue,  SW,  Washington,  DC  20202- 
6335,  202-401-1200,  FAX  202-260- 
7779,  or  e-mail 
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"Lorraine Edmoded.gov".  Individuals 

who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Infonnation  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  docimient  in  an  alternative 
format  [e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  of  the  person  listed  in  the 
preceding  paragraph. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
dociunents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  (PDF)  on  the  Internet  at 
either  of  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 
To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  sites.  If  you  have  questions  about 
using  the  PDF,  call  the  U.S.  Government 
Printing  Office  toll  free  at  1-888-293- 
6498  or  in  the  Washington,  D.C.,  area  at 
(202) 512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

Dated:  October  1, 1999. 
Judith  A.  lohnson, 
Acting  Assistant  Secretary,  Office  of 
Elementary  and  Secondary  Education. 
[FR  Doc.  99-26165  Filed  10-6-99;  8:45  am] 

HLUNO  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Environmentai  Management  Stte- 
Speclflc  Advisory  Board,  Stewardship 
Workshop 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  aimounces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Stewardship 
Workshop.  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463,  86  Stat.  770) 
requires  that  public  notice  of  these 
meetings  be  announced  in  the  Federal 
Register. 

DATES:  Monday,  October  25, 1999, 1:00 
p.m.-7:00  p.m.;  Tuesday,  October  26, 
1999,  8:00  a.m.-7:30  p.m.;  Wednesday, 
October  27, 1999  8:00  a.m.-3:30  p.m.; 
Thursday,  October  28, 1999,  8:30  a.m.- 
11:30  a.m. 


addresses: 

Garden  Plaza  Hotel  (October  25 

Session),  215  South  Illinois  Avenue, 

Oak  Ridge,  TN  37830 
Oak  Ridge  Mall  Conference  Center 

(October  26-28  Sessions),  333  Main 

Street.  Oak  Ridge,  TN  37830 
FOR  FURTHER  INF0RMATK3N  CONTACT:  Ms. 
Caroljm  Davis,  U.S.  Department  of 
Energy,  Oak  Ridge  Operations  Office, 
P.O.  Box  2001,  Oak  Ridge,  TN  37831, 
phone  (423)  576-0418. 
SUPPLEMENTARY  INFORMATION:  The 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM-SSAB), 
Oak  Ridge,  in  conjunction  with  the  Oak 
Ridge  Reservation  Stewardship  Group, 
will  sponsor  the  EM-SSAB  Workshop 
on  Stewardship.  Speakers  and  panelists 
from  the  Department  of  Energy,  state 
and  federal  regulatory  agencies  wiU  be 
on  hand  to  discuss  the  issues 
surrounding  long-term  stewardship  for 
DOE  sites.  Participants  will  also  engage 
in  small-group  discussions  and  share 
issues  and  ideas  with  the  entire 
workshop. 

On  October  28.  DOE  will  hold  an 
informal  workshop  to  provide  an 
opportunity  for  information  exchange 
and  constructive  discussions  between 
DOE  and  interested  parties  on  the  types 
of  issues  DOE  should  examine  in  the 
long-term  stewardship  study.  DOE  staff 
will  discuss  the  objectives  and  the 
process  of  the  study,  describe  how 
public  input  will  be  incorporated  into 
the  study,  and  address  any  questions 
from  the  public.  The  workshop  will  be 
facilitated  to  promote  fill  and  open 
discussion  among  the  participants. 

Tentative  Agenda 

Monday.  October  25,  Garden  Plaza 
Hotel 

1  p.m. — Leave  for  tour  of  the  Oak  Ridge 
Reservation  (For  interested  members 
of  the  public,  tour  arrangements 
should  be  made  in  advance  with  Ms. 
Carolyn  Davis) 

5:00-7:00  Registration  (Salon  C) 

Tuesday,  October  26,  Oak  Ridge  Mall 
Conference  Center,  Cumberland  Room 

8:00  a.m. — Registration 
8:30-9:00 
Welcome  and  Introductions 
Mayor.  City  of  Oak  Ridge 
Chair,  Oak  Ridge  Site,  Site  Specific 

Advisory  Board 
Leah  Dever,  Msmager,  Oak  Ridge 

Operations  Office 
Justin  Wilson,  Chief  Policy  Advisor  to 
Tenn.  Governor  Don  Simdquist 
(invited) 
9:00-9:15 — Meeting  Orientation,  Doug 

Samo,  Meeting  Facilitator 
9:15-10:30 


Panel  Session:  Perspectives  on 

Stewardship 
Earl  Leming,  Tennessee  Department 
of  Environment  and  Conservation 
Jim  Werner,  DOE  Headquarters 
Jim  Woolford,  EPA  Headquarters 
Russell  Edge,  DOE  Grand  Jimction 
Office 
10:30-10:45— Break 
10:45-11:30 — Q  &  A  on  Panel  Session 
11:30-12:30  p.m. — SSAB  Introductions 

•  Background  on  stewardship 
activities  at  each  site 

•  Niunber  one  goal  for  each  SSAB  at 
the  Stewardship  Meeting 

Femald,  Hanford,  Idaho,  Nevada  Test, 

Site,  Northern  NM,  Oak  Ridge, 

Paducah,  Pantex.  Rocky  Flats, 

Sandia,  Savannah  River 
12:30-1:45 
Ltmch  ($6.50  per  person,  collected  at 

door),  Club  Room 
Lunch  Speaker:  Carolyn  Huntoon, 

Assistant  Secretary  for 

Environmental  Management 

(invited) 
2:00-3:20 
Plenary  Discussion  of  Four  Core 

Topic  Areas 
What  needs  to  be  done? 
Who  should  do  what? 
How  should  we  deal  with 

stewardship  information? 
How  should  stewardship  be  funded? 
3:20-5:00 
Core  Topic  Breakout  Session  I 
Identify  top  issues  and  draft  initial 

statements 
5:30-7:30 
Caucus  and  Reception,  Garden  Plaza 

Hotel 

Wednesday,  October  27,  Oak  Ridge  Mall 
Conference  Center,  Cumberland  Room 

8:00  a.m. — Participants  Arrive 
8:30-10:00 
Core  Topics  Plenary  Session 
Present  breakout  group  issues  and 
statements,  plenary  discussion  to 
identify  areas  of  agreement  and 
suggestions  for  change. 
10:00-10:45 
Site-Specific  Breakout  Sessions 
Site  representatives  discuss  results  of 
core  topic  breakouts  and  plenary 
sessions. 
10:45-11:45 
Core  Topic  Breakout  Session  11 
Revise,  expand,  and  refine  statements 
based  on  site-specific  and  plenary 
feedback. 
11:45-12:45— Lunch  ($6.50  per  person, 

collected  at  the  door),  Club  Room 
12:45-1:30 
Core  Breakout  Session  III 
Select  presenters  and  develop 
overheads  for  the  plenary 
presentations. 
2:00-3:00 
Core  Topic  Statement  Presentations  to 
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Plenary 

Present  statements,  plenary 
discussion  to  develop  final 
statements. 

3:00-3:15 — Closing  Remarks,  Lorene 
Sigal,  Chair,  National  SSAB 
Meeting  on  Stewardship 

3:15 — 3:30  Sign  Statements  and  Adjourn 

Thursday,  October  28,  Oak  Ridge  Mall 
Conference  Center 

8:30-11:30— Informal  workshop 
presented  by  DOE  to  provide 
information  and  the  opportiinity  for 
a  discussion  on  issues  to  be 
examined  in  DOE's  long-term 
stewardship  study 

(Agenda  topics  may  change  up  to  the 
day  of  the  meeting;  please  call  the  FOR 
FURTHER  INFORMATION  CONTACT  in  this 
notice  for  the  current  agenda) 

Public  PaTticipation 

This  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Board  facilitator  before  or  after  the 
meeting.  Individuals  who  wish  to  make 
oral  presentations  pertaining  to  agenda 
items  should  contact  the  Board  Chair  at 
their  specific  site,  or  Fred  Butterfield  at 
the  address  listed  above.  Requests  must 
be  received  5  days  prior  to  the  meeting 
and  reasonable  provision  vtrill  be  made 
to  include  the  presentation  in  the 
agenda. 

Minutes 

A  written  simunary  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4:00  p.m.,  Monday- 
Friday,  except  Federal  holidays.  The 
meeting  summary  will  also  be  available 
by  writing  the  EM-SSAB  Chair  or 
Designated  Deputy  Federal  Officer  of 
every  EM-SSAB  that  participated  in  the 
meeting. 

Issued  at  Washington,  DC  on  October  4, 
1999. 

Rachel  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  99-26152  Filed  10-6-99;  8:45  am] 

BILUNQ  CODE  64S«-01-I> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commissiofi 

[Docket  Nos.  ER99-3887-000  and  EL99-92- 
000] 

MidAmerican  Energy  Company;  Notice 
of  Initiation  of  Proceeding  and  Refund 
Effective  Date 

October  4,  1999. 

Take  notice  that  on  Jime  17, 1999,  the 
Commission  issued  an  order  in  the 
above-indicated  dockets  initiating  a 
proceeding  in  Docket  No.  EL99-92-O00 
under  section  206  of  the  Federal  Power 
Act. 

The  refund  effective  date  in  Docket 
No.  EL99-92-O0P  will  be  60  days  after 
publication  of  this  notice  in  the  Federal 
Register. 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  99-26162  Filed  10-6-99;  8:45  am) 
BILUNG  CODE  e717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6453-9] 

Availability  of  FY  98  Grant 
Performance  Report  for  The 
Commonwealtti  of  Kentucky 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  of  grantee 
performance  evaluation  report. 

summary:  EPA's  grant  regulations  (40 
CFR  35.150)  require  the  Agency  to 
evaluate  the  performance  of  agencies 
which  receive  grants.  EPA's  regulations 
for  regional  consistency  (40  CFR  56.7) 
require  that  the  Agency  notify  the 
public  of  the  availability  of  the  reports 
of  such  evaluations.  EPA  Region  4 
recently  performed  an  end-of-year 
evaluation  of  one  state  air  pollution 
control  program  (Kentucky's 
Department  for  Environmental 
Protection).  The  evaluation  was 
conducted  to  assess  the  agency's 
performance  under  the  grant  awarded  to 
them  by  EPA  pursuant  to  section  105  of 
the  Clean  Air  Act.  A  report  summarizing 
the  results  of  this  evaluation  is  now 
available  for  public  inspection. 
ADDRESSES:  The  report  may  be 
examined  at  the  EPA's  Region  4  office, 
61  Fors>Jth  Street,  SW.  Atlanta,  Georgia 
30303,  in  the  Air,  Pesticides,  and  Toxics 
Management  Division. 
FOR  FURTHER  INFORMATION  CONTACT:  Vera 
Bowers,  (404)  562-9053,  at  the  above 
Region  4  address. 


Dated:  September  29. 1999 
N.  Stanley  Meiburg, 

Acting  Regional  Administrator,  /?egion  4. 
[FR  Doc.  99-26198  Filed  10-6-99;  8:45  am] 
BNJJNG  CODE  66aO-S0-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6453-4] 

Notice  Of  Public  Meeting  on  the 
National  Estimate  of  WatertMxne 
Disease  Occurrence 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agenc\'  (EPA) 
and  the  Centers  for  Disease  Control  and 
Prevention  (CDC)  are  holding  a  public 
meeting  to  present  EPA  and  CDC's 
approach  to  developing  a  national 
estimate  of  disease  attributable  to 
drinking  water. 

EPA  is  inviting  interested  members  of 
the  public  to  participate  in  the  meeting 
on  the  development  of  a  national 
estimate  of  the  occiurence  of  waterbome 
infectious  disease.  EPA  maintains  an 
open  door  policy,  however,  to  assist 
EPA  Ln  managing  limitations  on 
conference  room  seating  and  to  facilitate 
entry  into  a  government  building,  we 
ask  that  persons  who  plan  on  attending, 
register  as  directed  below. 

Subjects  to  be  addressed  include  the 
overall  plan  and  schedule  for 
development  of  a  national  estimate,  an 
overview  of  completed  and  new 
research  studies  and  surveys  that  will 
provide  data  for  the  estimate,  and  a 
discussion  of  the  methodology  for 
estimating  infectious  disease 
attributable  to  drinking  water.  The 
estimate  is  required  under  the  1996 
amendments  to  the  Safe  Drinking  Water 
Act  (section  1458(d)).  A  detailed  agenda 
of  this  meeting  and  copies  of  the  reports 
from  the  two  previous  workshops  on  the 
same  subject  in  1997  can  be  obtained 
directly  from  the  EPA  Safe  Drinking 
Water  Hotline  at  (800)  426-4791. 

Date  and  Location:  The  meeting  will 
take  place  on  November  18, 1999,  from 
9:00  am  to  5:30  pm,  at  the  Hubert  A. 
Humphrey  Building,  Room  705A,  200 
Independence  Avenue,  Washington,  DC. 

Registration:  To  assure  adequate 
seating  and  quick  passage  through 
building  security,  EPA  asks  that  persons 
plaiming  on  attending  the  meeting 
register  with  the  EPA  Safe  Drinking 
Water  Hotline  at  (800)  426-4791  by 
November  1, 1999.  The  Hotline  can  also 
provide  information  on  specially 
reserved  hotel  accommodation. 
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For  additional  information  please 
contact  Susan  Shaw  at  USEPA.  401  M 
Street  SW..  MC  4607,  Washington,  DC 
20460.  The  telephone  number  is  (202) 
260-8049  or  E-mail 
Shaw.susan@epa.gov. 

Dated:  October  1. 1999. 
Cynthia  Dougherty, 

Director,  Office  ofGmund  Water  and  Drinking 
Water. 

[FR  Doc.  99-26199  Filed  10-6-99;  8:45  am) 
aiUJNQ  CODE  6sao-«o-u 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[Fm.-6454-2]    , 

Qood  Neighbor  Environmental  Board 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  the  U.S.  Environmental  Protection 
Agency  gives  notice  of  a  meeting  of  the 
Good  Neighbor  Environmental  Board. 
The  Good  Neighbor  Environmental 
Board  was  created  by  the  Enterprise  for 
the  Americas  Initiative  Act  of  1992.  An 
Executive  Order  delegates  implementing 
authority  to  the  Administrator  of  EPA. 
The  Board  is  responsible  for  providing 
advice  to  the  President  and  the  Congress 
on  environmental  and  infrastructure 
issues  and  needs  within  the  States 
contiguous  to  Mexica  The  Board  is 
required  to  submit  an  annual  report  to 
the  President  and  the  Congress.  The 
Board  has  representatives  from  eight 
U.S.  Government  agencies;  the 
governments  of  the  States  of  Arizona, 
California,  New  Mexico  and  Texas;  and 
private  organizations  with  expertise  on 
environmental  and  infrastructure 
problems  along  the  southwest  border. 
The  Board  meets  three  times  annually, 
including  an  annual  meeting  with  its 
Mexican  counterpart,  Region  I  of  the 
Mexican  National  Advisory  Council  for 
Sustainable  Development.  This  will  be 
the  Board's  aimual  meeting  with  Region 
1  of  the  Mexican  National  Advisory 
Coimcil  for  Sustainable  Development. 
DATES:  The  Board  will  meet  on 
November  3-5, 1999.  The  Board  will 
have  work  group  sessions  on  November 
3.  1999,  from  4:00-6:00  p.m.  On 
November  4,  the  Board  will  meet 
independently  from  9:00  a.m.  imtil  3:30 
p.m.  The  Board  will  have  joint  work 
group  sessions  with  members  of  the 
Mexican  National  Advisory  Coimcil, 
Region  1,  from  3:30-5:30  p.m.  On 
November  5,  the  Board  will  meet  jointly 
with  members  of  Region  1  of  the 


Mexican  National  Advisory  Council  for 
Sustainable  Development  from  8:30  a.m. 
until  2:30  p.m.  The  public  comment 
session  will  be  held  on  Thursday, 
November  4  ftom  12:00  p.m.  to  12:30 
p.m.  and  during  the  Joint  Session  on 
Friday,  November  5  from  1:00  p.m.  to 
1:30  p.m.  Seating  will  be  limited  and 
available  on  a  fi^t-come,  first-served 
basis. 

Members  of  the  public  who  wish  to 
make  brief  oral  presentations  should 
contact  Nancy  Bradley  at  202-564-9741 
by  October  22, 1999  to  reserve  a  time 
during  the  public  comment  session. 
Individuals  or  groups  making 
presentations  will  be  limited  to  a  total 
time  of  five  minutes.  Those  who  have 
not  reserved  time  in  advance  may  make 
comments  during  the  public  comment 
session  as  time  allows. 
ADDRESSES:  The  Regency  Plaza  Hotel, 
1515  Hotel  Circle  South,  San  Diego, 
California.  Materials  or  written 
comments  may  be  sent  to  Melanie 
Medina-Ortiz,  Designated  Federal 
Officer,  U.S.  EPA  (1601A),  Office  of 
Cooperative  Environmental 
Management,  401  M  Street,  SW, 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Melanie  Medina-Ortiz,  Designated 
Federal  Officer,  U.S.  EPA,  Officer  of 
Cooperative  Environmental 
Management,  telephone  202-564-5987. 

Dated:  October  4, 1999. 
Gordon  Schisler, 

Acting  Designated  Federal  Official. 
[FR  Doc.  99-26197  Filed  10-6-99;  8:45  am] 
BILLINa  CODE  6S60-SO-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6454-5] 

Science  Advisory  Board;  Emergency 
Notification  of  Public  Advisory 
Committee  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Pub.  L.  92-463,  notice 
is  hereby  given  that  the  Advisory 
Council  on  Clean  Air  Compliance 
Analysis  of  the  Science  Advisory  Board 
(SAB)  will  hold  a  public  teleconference 
on  Friday,  October  15, 1999,  from  11:30 
AM-1:00  PM  Eastern  time.  The  meeting 
will  be  coordinated  through  a 
conference  call  connection  in  room 
6013  at  the  U.S.  Environmental 
Protection  Agency  (US  EPA),  Ariel  Rios 
Building,  1200  Pennsylvania  Avenue, 
NW,  North  Lobby,  Washington.  DC 
20004  (Federal  Triangle  Metro  Stop). 
The  public  is  welcome  to  attend  the 
meeting  physically  or  through  a 
telephonic  link.  Additional  instructions 


about  how  to  participate  in  the 
conference  call  can  be  obtained  by 
calling  Ms.  Diana  Pozun  (see  below). 

At  this  public  teleconference,  the 
Council  will  complete  its  review  of  the 
draft  The  Benefits  and  Costs  of  the 
Clean  Air  Act,  1990  to  2010;  EPA  Report 
to  Congress  (EPA,  Office  of  Air  and 
Radiation  and  Office  of  Policy,  August 
1999),  prepared  by  the  Agency  as  part 
of  implementing  section  812  of  the 
Clean  Air  Act  Amendments  (CAAA)  of 
1990.  An  initial  disciission  of  this 
review  occurred  at  the  Coimcil  public 
teleconference  on  Friday,  October  1, 
1999  (see  64  FR  46189,  August  24, 
1999). 

The  public  can  find  background  on 
the  Prospective  Study  and  previous 
meetings  this  year  of  the  Council  and  its 
subcommittees  in  the  Federal  Register 
(see  64  FR  15160,  March  30, 1999;  64  FR 
30516-30517,  June  8, 1999;  64  FR 
31572-31575,  June  11, 1999).  For 
further  information  concerning  the 
teleconference  described  in  this  section, 
please  contact  the  individuals  listed 
below. 

For  Further  Infbrmatioii  Contact 

(a)  Contacting  Progmm  Office  Staff 
and  Obtaining  Review  Materials — ^To 

'^  obtain  copies  of  the  final  draft  CAA 
Section  812  Prospective  Study,  please 
contact  Ms.  Catrice  Jefferson,  Office 
Manager,  Office  of  Policy  Analysis  and 
Review  (OPAR),  (Mail  Code  6103A).  US 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460. 
Tel.  (202)  564-1554;  FAX  (202)  260- 
9766,  or  via  e-mail  at 
<iefferson.catrice@epa.gov^.  To  discuss 
technical  aspects  of  the  final  draft 
document,  please  contact  Mr.  James 
DeMocker,  Office  of  Policy  Analysis  and 
Review  (OPAR)  (Mail  Code  6103A),  US 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460. 
Tel.  (202)  564-1554;  FAX  (202)  564- 
1673,  or  via  e-mail  at: 
<democker.jim@epa.gov<. 

(b)  Contacting  SAB  Staff  and 
Obtaining  Meeting  Information — ^To 
obtain  copies  of  the  meeting  agenda  or 
Council  roster,  please  contact  Ms.  Diana 
L.  Pozun,  Management  Assistant  to  the 
Council,  Science  Advisory  Board 
(1400A),  U.S.  Environmental  Protection 
Agency,  Washington,  DC  20460;  at  Tel. 
(202)  564-4544;  FAX  (202)  501-0582;  or 
via  e-mail:  <pozim.diana@epa.gov>.  To 
discuss  technical  or  logistical  aspects  of 
the  Council  review  process,  please 
contact  Dr.  Angela  Nugent  at  Tel.  (202) 
564—4562;  or  via  e-mail: 
<nugent.angela@epa.gov>).  Designated 
Federal  Officer  (DFO)  to  the  Council, 
Science  Advisory  Board  (1400A),  U.S. 
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Environmental  Protection  Agency, 
Washington,  DC  20460.  To  obtain 
information  concerning  the 
teleconference  and  how  to  participate  in 
the  Conference  Room  location  or  to  call 
in,  please  contact  Ms.  Pozun. 

(c)  Providing  Public  Comments  to  the 
SAB — ^To  request  time  to  provide  brief 
oral  comments  at  the  meeting,  please 
contact  Ms.  Diana  L.  Pozun  in  writing  by 
mail,  FAX  or  e-Mail  at  the  addresses 
given  above  no  later  than  12  noon  by 
Tuesday,  October  12, 1999.  Please  be 
svae  to  provide  a  summary  of  the  issue 
you  intend  to  present,  your  name  and 
address  (include  phone,  fax  and  e-mail) 
and  the  organization  (if  any)  you  will 
represent.  Written  comments  should  be 
submitted  to  Ms.  Pozun  at  the  above 
address  prior  to  the  meeting  date. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

The  Science  Advisory  Board  expects 
that  public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  ten 
minutes.  For  teleconference  meetings, 
opportiuiities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Written  comments 
(at  least  35  copies)  received  in  the  SAB 
Staff  Office  sufficiently  prior  to  a 
meeting  date  (usually  one  week  before 
the  meeting),  may  be  mailed  to  the 
relevant  SAB  committee  or 
subcommittee;  comments  received  too 
close  to  the  meeting  date  will  normally 
be  provided  to  the  committee  at  its 
meeting. 

Additional  information  concerning 
the  Science  Advisory  Board,  its 
structure,  function,  and  composition, 
may  be  found  on  the  SAB  Website 
(http://www.epa.gov/sab)  and  in  The 
Annual  Report  of  the  Staff  Director 
which  is  available  from  the  SAB 
Publications  Staff  at  (202)  564-4533  or 
via  fax  at  (202)  501-0582. 

Meeting  Access 

Individuals  requiring  special 
accommodation  at  this  teleconference 
meeting,  including  wheelchair  access  to 
the  conference  room,  should  contact  the 
appropriate  DFO  at  least  five  business 
days  prior  to  the  meeting  so  that 
appropriate  arrangements  can  be  made. 

Dated:  October  4,  1999. 
Donald  G.  Barnes,  Ph.D., 

Staff  Director,  Science  Advisory  Board. 
[FR  Doc.  99-26323  Filed  10-6-99;  8:45  am] 
BIUJNG  CODE  6S60-S<M> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Infomurtion 
Collection(s)  Sutmiitted  to  0MB  for 
Review  and  Approval 

September  30, 1999. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required,  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
ciurently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  niunber. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  fimctions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Conunission's 
biuden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  biuden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  November  8, 
1999.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Conunission,  Room  1-C804,  445  12th 
Street,  SW,  Washington,  DC  20554  or 
via  the  Internet  to  jboley@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  at  202-418-0214  or  via  the 
Internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0010. 

Title:  Ownership  Report. 

Form  No.:  FCC  Form  323. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  10,020. 

Estimated  Time  Per  Response:  1-7.5 
hours  per  respondent. 


Frequency  of  Response:  On  occasion 
and  biennial  reporting  requirements. 

Total  Annual  Burden:  13,202  hours. 

Total  Annual  Cost:  $10,259,000. 

Needs  and  Uses:  Each  permittee  of  a 
commercial  AM,  FM,  TV  and 
international  broadcast  station  shall  file 
an  FCC  Form  323,  Ownership  Report, 
within  30  days  of  the  date  of  grant  by 
the  FCC  of  an  application  for  an  original 
construction  permit  or  the 
consummation,  piu^uant  to  Commission 
consent,  of  a  transfer  of  control  or  an 
assignment  of  license.  A  permittee  is 
also  required  to  file  another  report  or  to 
certify  that  it  has  reviewed  its  current 
Report  on  file  and  that  it  is  accurate,  in 
lieu  of  filing  a  new  report,  when  the 
permittee  appUes  for  a  station  license. 

Each  licensee  of  a  commercial  AM, 
FM  and  TV  broadcast  station  shall  file 
an  FCC  Form  323  when  they  file  their 
station's  license  renewal  appUcations 
and  every  two  years  there^er.  Each 
licensee  with  a  current  and  unamended 
Report  on  file  at  the  Commission  may 
certify  that  it  has  reviewed  its  current 
Report  and  that  it  is  accurate,  in  lieu  of 
filing  a  new  Report. 

The  data  is  used  by  FCC  staff  to 
determine  whether  the  licensee/ 
permittee  is  abiding  by  the  multiple 
ownership  requirement  as  set  forth  by 
the  Commission's  Rules  and  is  in 
compUance  with  the  Communications 
Act.  The  race/ethnicity  and  gender 
question  will  allow  the  Commission  to 
determine  acciuately  the  current  state  of 
minority  and  female  ownership  of 
broadcast  facilities  and  to  assess  the 
need  for  measures  designed  to  fulfill  the 
statutory  mandate  to  promote 
opportiuiities  for  small  businesses  and 
businesses  owned  by  women  and 
minorities  in  the  broadcasting  industry. 

OMB  Control  No.:  3060-0715. 

Title:  Implementation  of  the 
Telecommunications  Act  of  1996: 
Telecommimications  Carriers  Use  of 
Customer  Proprietary  Network 
Information  (CPNI)  and  Other  Customer 
Information,  CC  Docket  No.  96-115. 

Fonn  No.:  N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  6,832. 

Estimated  Time  Per  Response:  .5-100 
hours  per  response. 

Frequency  of  Response:  On  occasion 
and  one-time  reporting  requirements, 
third-party  lisclosure  requirement,  and 
recordkeepLig  requirement. 

Total  Annual  Burden:  808,889  hours. 

Total  Annual  Cost:  $229,520,000. 

Needs  and  Uses:  The  Third  Report 
and  Order  in  CC  Docket  96-115, 
clarifies  and  specifies  the  statutory 
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obligations  of  Section  222  of  the 
Telecommunications  Act  of  1996. 
Among  other  things,  all 
telecommunications  common  carriers 
must  provide  subscriber  list 
information,  gathered  in  their  capacity 
as  providers  of  telephone  exchange 
service,  to  any  person  upon  request  for 
the  purpose  of  publishing  directories. 
Carriers  are  obligated  to  provide 
updated  subscriber  information  and 
notices  of  changes  in  subscriber  list 
information  to  the  extent  those  changes 
reflect  customer's  decision  to  cease 
having  a  telephone  number  listed. 


All  of  the  collections  adopted  would 
be  used  to  ensure  that 
telecommimications  carriers  comply 
with  section  222(e)  of  the  statute  and 
with  subscriber  list  information 
requirements  the  Commission 
promulgates  in  this  order  in 
implementation  of  section  222(e). 

Federal  (Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

IFR  Doc.  99-26119  Filed  10-6-99;  8:45  am) 

BILLING  COOE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Meeting 

October  1,  1999. 

Open  Commission  Meeting 

Friday,  October  8, 1999 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on  Friday, 
October  8, 1999,  which  is  scheduled  to 
commence  at  9:30  a.m.  in  Room 
TW-C305,  at  445  12th  Street,  S.W., 
Washington,  D.C. 


Item  No. 

Bureau 

Subject 

1      

Common  Carrier  ...; 

We:  Applications  of  Ameritecb  Corporation,  Transferor,  and  SBC  Communica- 

2             

Cable  Services 

tions,  Inc.,  Transferee,  for  Consent  to  Transfer  Control  of  Corporations  Holding 
Commission  Licenses  and  Lines  Pursuant  to  Sections  214  and  310(d)  of  the 
Communications  Act  and  Parts  5,  22,  24,  25,  63,  90,  95  and  101  of  the  Com- 
mission's Rules  (CC  Docket  No.  98-141). 

Summary:  The  commission  will  consider  a  Memorandum  Opinion  and  Order  con- 
cerning applications  for  approval  to  transfer  control  of  licenses  and  lines. 

TiUe:  Implementation  of  the  Cable  Television  Consumer  Protection  and  Competi- 

3 

Cable  Services  

tion  Act  of  1992  (CS  Docket  No.  98-82);  Implementation  of  Cable  Act  Refomi 
Provisions  of  the  Telecommunications  Act  of  1996;  and  Review  of  the  Com- 
mission's Cable  Attribution  Rules  (CS  Docket  No.  96-85). 

Summary:  The  Commission  will  conskler  a  Report  and  Order  concerning  the 
cable  attribution  rules. 

Title:  Implementation  of  section  1 1  (c)  of  the  Cable  Television  Consumer  Protec- 

4   

Common  Carrier  Cable  Services,  Engi- 
neering and  Technologys  and  Wireless 
Telecommunications. 

tion  and  Competition  Act  of  1992;  and  Horizontal  Ownership  Limits  (MM  Dock- 
et No.  92-264). 

Summary:  The  Commission  will  consider  a  Third  Report  and  Order  concerning 
cable  horizontal  ownership  limits. 

Title:  Local  Competition  and  Broadljand  Reporting. 

Summary:  The  Commission  will  consider  a  Notice  of  Proposed  Rulemaking  pro- 
posing to  collect  data  about  the  development  of  local  telephone  service  com- 
petition and  the  deployment  of  broadband  sen/ices  from  telecommunications 
earners  and  others. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Maureen  Peratino  or  David  Fiske,  Office 
of  Public  Affairs,  telephone  number 
(202)  418-0500;  TTY  (202)  418-2555. 

Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  from  the 
FCC's  duplicating  contractor, 
International  Transcription  Services. 
Inc.  (ITS,  Inc.)  at  (202)  857-3800;  fax 
(202)  857-3805  and  857-3184;  or  TTY 
(202)  293-8810.  These  copies  are 
available  in  paper  format  and  alternative 
media,  including  large  print/type; 
digital  disk;  and  audio  tape.  ITS  may  be 
reached  by  e-mail: 

its inc@ix.netcom.com.  Their  Internet 

address  is  http;//www.itsi.com. 

This  meeting  can  be  viewed  over 
George  Mason  University's  Capitol 
Connection.  The  Capitol  Connection 
also  will  carry  the  meeting  live  via  the 
Internet.  For  information  on  these 
services  call  (703)  993-3100.  The  audio 
portion  of  the  meeting  will  be  broadcast 
live  on  the  Internet  via  the  FCC's 


Internet  audio  broadcast  page  at 
<http://www.fcc.gov/realaudio/>.  The 
meeting  can  also  be  heard  via  telephone, 
for  a  fee,  from  National  Narrowcast 
Network,  telephone  (202)  966-2211  or 
fax  (202)  966-1770.  Audio  and  video 
tapes  of  this  meeting  can  be  purchased 
from  Infocus,  341  Victory  Drive, 
Hemdon,  VA  20170,  telephone  (703) 
834-0100;  fax  number  (703)  834-0111. 
Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  from  the 
FCC's  duplicating  confractor. 
International  Transcription  Services, 
Inc.  (ITS,  hic.)  at  (202)  857-3800;  fex 
(202)  857-3805  and  857-3184;  or  TTY 
(202)  293-8810.  These  copies  are 
available  in  paper  format  and  alternative 
media,  including  large  print/tjrpe; 
digital  disk;  and  audio  tape.  ITS  may  be 
reached  by  e-mail: 

its inc@ix.netcom.com.  Their  Internet 

address  is  http://www.itsi.com. 


Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  99-26287  Filed  10-5-99?  11:44  am] 

BILUNG  CODE  V712-01-M 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  RIed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW,  Room  962.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 
Agreement  No.:  203-010977-035. 
Title:  Hispaniola  Discussion  Agreement. 
Parties: 
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A.P.  MoUer-Maersk  Line 

Crowley  American  Transport,  Inc. 

Del  Line  LLC 

Kent  Line  Limited 

Marine  Express 

NPR,  Inc. 

Sea-Land  Service,  Inc. 

Seaboard  Marine  Ltd. 

Tropical  Shipping  and  Construction 

Co.,  Ltd. 
U.S.A.  Tecmarine  Incorporated. 
Synopsis:  The  parties  are  adding 
authority  to  adopt  voluntary 
guidelines  for  their  individual  service 
contracts,  to  appoint  an  agreement 
secretariat,  and  to  share  expenses  for 
that  purpose.  They  are  also  modifying 
their  space  charter  authority  and 
deleting  a  number  of  obsolete 
references. 

Dated:  October  1, 1999. 

By  order  of  the  Federal  Maritime 
Commission. 
Bryant  L.  VanBrakle, 
Secretary. 
(FR  Doc.  99-26115  Filed  10-6-99;  8:45  am] 

BILUNG  COO€  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Revocations 

The  Federal  Maritime  Conunission 
hereby  gives  notice  that  the  following 
freight  forwarder  licenses  have  been 
revoked  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718]  and  the  regulations  of  the 
Commission  pertaining  to  the  licensing 
of  Ocean  Transportation  Intermediaries, 
effective  on  the  corresponding 
revocation  dates  shown  below: 
License  Number:  3419. 
Name:  Aleida  Customs  Brokers,  Inc. 
Address:  6090  N.W.  84th  Avenue,  - 

Miami,  FL  33166. 
Date  Revoked:  May  8, 1999. 
Reason:  Failed  to  maint€un  a  valid  bond. 
License  Number:  4188. 
Name:  Allstates  Air  Cargo,  Inc. 
Address:  4  Lakeside  Drive  East,  P.O. 

Box  959,  Forked  River,  New  Jersey 

08731-0959. 
Date  Revoked:  September  7, 1999. 
Reason:  Surrendered  license 

voluntarily. 
License  Number:  4454. 
Name:  ANA  Logistics,  Inc. 
Address:  600  Renaissance  Center,  Siute 

1400,  Detroit,  MI  48243. 
Date  Revoked:  Jime  2, 1999. 
Reason:  Failed  to  maintain  a  valid  bond. 
License  Number:  640. 
-Name:  Del  Mar  Shipping  Corporation. 
Address:  1750  West  Cameron  Avenue, 

Suite  110,  West  Covina.  CA  91790. 


Date  Revoked:  April  26, 1999. 
Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  710. 
Name:  F.  W.  Myers  &  Co.,  Inc. 
Address:  72  Lake  Street,  Rouses  Point, 

NY  12979. 
Date  Revoked:  ]une  10,  1999. 
Reason:  Failed  to  maintain  a  valid  bond. 
License  Number:  2234. 
Name:  Gayo  International  Forwarders, 

Inc. 
Address:  7263  N.W.  12th  Street,  P.O. 

Box  524103,  Miami,  FL  33152-4103. 
Date  Revoked:  April  21, 1999. 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 
License  Number:  2698. 
Name:  Georgia  International  Forwarding 

Co.,  Inc. 
Address:  125  Lady  Helen  Court,  P.O. 

Box  904,  Fayetteville,  GA  30214. 
Date  Revoked:  June  2, 1999. 
Reason:  Failed  to  maintain  a  valid  bond. 
License  Number:  4497. 
Name:  Gilbert  Jinger  Ji  d/b/a  Harvest 

International  Co. 
Address:  14797  Carmenita  Road, 

Norwalk,  CA  90650-5230. 
Date  Revoked:  April  30.  1999. 
Reason:  Failed  to  maintain  a  valid 

sm«ty  bond. 

License  Number:  3773. 

Name:  Goldmar  Cargo,  Inc. 

Address:  6804  NW  84th  Avenue,  Miami, 

FL  33166. 
Date  Revoked:  May  6,  1999. 
Reason:  Failed  to  maintain  a  valid  bond. 
License  Number:  2986. 
Name:  High  Seas  Forwarding.  Inc. 
Address:  22064  East  Lyndon  Loop, 

Castro  Valley,  CA  94552. 
Date  Revoked:  August  23, 1999. 
Reason:  Surrendered  license 

volimtarily. 

License  Number:  4332. 

Name:  Impel  America  Packing  and 

Appliances,  Corp. 
Address:  5461  NW  72nd  Avenue, 

Miami,  FL  33166. 
Date  Revoked:  April  22, 1999. 
Reason:  Failed  to  maintain  a  valid 

siuety  bond. 
License  Number:  1330. 
Name:  Pan  Atlantic  Shipping  Inc. 
Address:  40  Northfield  Avenue,  Edison, 

NJ  08818. 
Date  Revoked:  May  9, 1999. 
Reason:  Failed  to  maintain  a  valid  bond. 
License  Number:  3943. 
Name:  RHE  Specialty  Transport,  Inc. 
Address:  44  Sellers  Street,  Kearny,  NJ 

07032. 
Date  Revoked:  June  9, 1999. 
Reason:  Failed  to  maintain  a  valid  bond. 
License  Number:  1448. 
Name:  Richard  Diaz  d/b/a  CA.  Mar 

Freight  Forwarding. 


Address:  10380  SW  97th  Street,  Miami. 

FL  33176. 
Date  Revoked:  May  15,  1999. 
Reason:  Failed  to  maintain  a  valid  bond. 
T.  A.  Zook. 

Deputy  Director,  Bureau  of  Tariffs, 
Certification  and  Licensing. 
[FR  Doc.  9»-26114  Filed  10-6-99;  8:45  am] 

BIUJNQ  COOE  6730-01-l> 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intennediary 
License  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  Non- Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediaries  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984  as  amended  (46  U.S.C.  app.  1718 
and  46  CFR  part  515). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  shoidd 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 

Non- Vessel-Operating  Common  Carrier 
Ocean  Transportation  Intermediary 
Applicants 

Bonex  Shipping  &  Air  Freight  USA 
Corp,  1999  W.  WaLiUt  Street, 
Compton.  CA  90220.  Officers:  Seong 
Uk  Hong,  Secretary  (Qualifying 
Individual),  Joon  Ho  Yang,  President. 

Keimy  International  USA,  Inc..  182-30 
150th  Road.  Suite  215,  Jamaica.  NY 
11413.  Officers:  Chong  Chang  Song. 
President  (Qualifying  Individual), 
Sung  Ho  Hong,  Vice  President. 

Nautical  Services  Corporation  d/b/a 
Rush  International,  5005 
Mitchelldale.  Suite  121.  Houston.  TX- 
77092.  Officer:  Ronald  M.  Russell. 
President  (Qualifying  Individual). 

Sterling  Container  Line  Limited.  Level 
7.  713-20  Metroplaza,  Tower  11.  223 
Hing  Fong  Road,  Kwai  Fong,  N.T., 
Hong  Kong,  Armen  Frey,  Director 
(Qualifying  Individual),  Thomas 
James  Forrer,  Director. 

Uniglobal  Logistics,  Inc.,  39  Old 
Ridgebury  Road.  Danbury.  CT  07817. 
Officers:  Robert  H.  Shellman, 
President  (Qualifying  Individual), 
Douglas  A.  Johnston,  Vice  President. 

Non- Vessel-Operating  Common  Carrier 
and  Ocean  Freight  Forwarder 
Transportation  Intermediary  Applicants 

World  International  Cargo  Transfer 
USA,  Inc.,  11222  La  Cienega  Blvd., 
Suite  #268,  Inglewood,  CA  90304. 
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Officers:  Augusto  G.  Santos, 
President,  Kitaik  Chung,  Managing 
Director  (QuaUiying  Individual). 

Ocean  Freight  Forwarders — Ocean 
Transportation  Intermediary  Applicants 

GRV  Export  Services,  1915  Bamsley  Ln., 
Houston,  TX  77088,  Guadalupe  R. 
Vera,  Sole  Proprietor. 

NTD  Shipping,  hic.  12110  Oak  Park 
Drive,  Houston,  TX  77070.  Officers: 
Casie  McCorquodale,  President 
(QuaUiying  Individual),  Diana 
Atchison,  Secretary. 

AiTowpac  Incorporated,  2240  74th 
Street,  North  Bergen,  NJ  07047. 
Officers:  Paid  S.  Doherty,  Jr., 
President  (Qualifying  Individual), 
Walter  J.  Kenney,  Vice  President. 

Philippine  Unimovers  Express,  1325 
West  Willow  Street,  Long  Beach,  CA 
90610,  Emanuel  Nacario,  Sole 
Proprietor. 

Dated:  October  1, 1999. 
Bryant  L.  VanBrakie. 

Secretary. 

[FR  Doc.  99-26116  Filed  l(>-«-99;  8:45  am] 

■tUMQ  CODE  8730-01-P 


FEDERAL  RESERVE  SYSTEM 

FomMMofM  of,  AcquisKlons  by,  and 
Margera  of  Bank  Holding  Companiea 

The  companies  listed  in  this  notice 
have  appUed  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanldng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  appUcations  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  Uie  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throu^out  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 


must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  1, 
1999. 

A.  Federal  Reserve  Bank  of  Atlanta 
(C)mthia  Goodwin,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Compass  Bancshares,  Inc., 
Birmingham,  Alabama;  to  merge  widi 
Western  Bancshares  of  Albuquerque, 
Inc.,  Albuquerque,  New  Mexico,  and 
thereby  indirectly  acquire  Western 
Bank,  Albuauerque,  New  Mexico. 

B.  Federal  Remrre  Bank  oi 
Minneapolis  (JoAnne  F.  Lewellen, 
Assistant  Vice  President)  90  Hermepin 
Avenue,  P.O.  Box  291,  Minneapolis, 
Minnesota  55480-0291: 

1.  Northern  Plains  Investment,  Inc., 
Jamestown,  North  Dakota;  to  acquire  an 
additional  1.39  percent,  for  a  total  of 
43.33  percent  of  the  voting  shares  of 
North  Star  Holding  Company,  Inc., 
Jamestown,  North  Dakota,  and  thereby 
indirectly  acquire  Stutsman  Coimty 
State  Bank,  Jamestown,  North  Dakota. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  First  Minden  Bancshares,  Inc., 
Minden,  Nebraska;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
National  Bank  k  Trust,  Minden, 
Nebraska. 

D.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Manager 
of  Analytical  Support,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

].  VIE  Corp,  El  Centre,  CaUfomia:  to 
acquire  100  percent  of  the  voting  shares 
of  Kings  River  Bancorp,  Reedley, 
California,  and  thereby  indirecUy 
acquire  Kings  River  State  Bank,  Reedley, 
California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  1, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  99-26111  Filed  10-6-99;  8:45  am] 

BtUma  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Notica  of  Propoaato  to  Engaga  in 
Penniaaibia  Nonbanking  Activitiaa  or 
to  Acquire  Companiea  ttiat  are 
Engaged  in  Parmiaaibie  Nonbanking 
Activitiaa 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225),  to  engage  de  novo,  or  to 


acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  Usted  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  bai^dng  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  October  21, 1999. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill  m. 
Assistant  Vice  President)  701  East  Byrd 
Street,  Richmond,  Virginia  23261-4528: 

1.  Regal  Bancorp,  Inc.,  Owings  Mills, 
Maryland;  to  acquire  Mobile  Check 
Cash,  Inc.,  Stratford,  New  Jersey,  and 
thereby  engage  in  money  transmission 
services  and  other  related  activities;  See 
Popular.  Inc.,  84  Fed  Res  Bull.  48 
(1998),  and  in  the  issuance  and  sale  at 
retail  of  money  orders,  pursuant  to  § 
225.28(b)(13)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  1, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-26112  Filed  10-6-99;  8:45  am] 
BOXING  COOE  6210-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NatkMfiai  Committaa  on  Vital  and  Health 
Statiattea:  Maating 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Health  and  Human  Services  annotmces 
the  following  advisory  committee 
meeting. 

Name:  National  Committee  on  Vital  and 
Health  Statistics  (NCVHS),  Subcommittee  on 
Standards  and  Security,  Workgroup  on 
Computer-based  Patient  Records. 

Time  and  Date:  9:00  a.m.  to  5:30  p.m., 
October  14, 1999;  8:45  a.m.  to  4:00  p.m., 
October  15, 1999. 

Place:  Room  505A,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue,  SW, 
Washington,  DC  20201. 

Status;  Open. 
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Purpose:  At  thft  meeting  the  Work  Group 
will  continue  to  gather  information  and 
discuss  issues  related  to  the  development  of 
standards  for  electronic  medical  records.  The 
Working  Group  will  hear  from  panelists  of 
data  quality  experts,  code  set  developers  and 
users,  and  standards  users.  The  Work  Group 
will  also  review  progress  on  the 
Government's  Computerized  Patient  Records 
initiative,  develop  agendas  for  future 
meetings,  and  discuss  its  future  report  to  the 
Department  of  Health  and  Human  Services. 

Notice:  In  the"interest  of  security,  the 
Department  has  instituted  stringent 
procedures  for  entrance  to  the  Hubert  H. 
Humphrey  building  by  non-government 
employees.  Thus,  persons  without  a 
government  identification  card  will  need  to 
have  the  guard  call  for  an  escort  to  the 
meeting. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well  as 
summaries  of  meetings  and  a  roster  of 
committee  members  may  be  obtained  from  J. 
Michael  Fitzmaurice,  Ph.D.,  Agency  for 
Health  Care  Policy  and  Research,  2101  East 
Jefferson  Street,  #602,  Rockville,  MD  20852, 
phone:  301-594-1483,  xl052;  or  Marjorie  S. 
Greenberg,  Executive  Secretary,  NCVHS, 
NCHS,  CDC,  Room  1100,  Presidential 
Building,  6525  Belcrest  Road,  Hyattsville, 
Maryland  20782,  telephone  (301)  436-7050. 
Information  also  is  available  on  the  NCVHS 
home  page  of  the  HHS  website:  http:// 
aspe.os.dhhs.gov/ncvhs,  where  an  agenda  for 
the  meeting  will  be  posted  when  available. 

Dated:  October  1, 1999. 
James  Scanlon, 

Director,  Division  of  Data  Policy,  Office  of 
the  Assistant  Secretary  for  Planning  and 
Evaluation. 

(FR  Doc.  99-26140  Filed  10-6-99;  8:45  am] 
BILIJNG  CODE  4151-04-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  99N-1010] 

Agency  information  Collection 
Activities;  Announcement  of  0MB 
Approval;  Investigational  New  Drug 
(IND)  Regulations 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  a  collection  of  injformation  entitled 
"Investigational  New  Drug  (IND) 
Regulations"  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  imder  the  Paperwork  Reduction 
Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1482. 


SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  6. 1999  (64  FR 
24402),  the  agency  announced  that  the 
proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  niunber  0910-0014.  Tlie 
approval  expires  on  September  30, 
2002.  A  copy  of  the  supporting 
statement  for  this  information  collection 
is  available  on  the  Internet  at  http:// 
www.fda.gov/ohrms/dockets. 

Dated:  September  30,  1999. 
WiiUam  K.  Hubbard, 

Senior  Associate  Commissioner  for  Policy, 
Planning  and  Legislation. 

[FR  Doc.  99-26103  Filed  10-6-99;  8:45  am] 
BILUNG  CODE  4ie(M)1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98N-0222] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval;  Dissemination  of 
Information  on  Unapproved/New  Uses 
for  Marlceted  Drugs,  Biologies,  and 
Devices 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entiUed 
"Dissemination  of  Information  on 
Unapproved/New  Uses  for  Marketed 
Drugs,  Biologies,  and  Devices"  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  imder  the  Paperwork 
Reduction  Act  of  1995 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  20, 1998 
(63  FR  64555),  the  agency  annoimced 
that  the  proposed  information  collection 
had  been  submitted  to  OMB  for  review 
and  clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 


information  collection  and  has  assigned 
OMB  control  number  0910-0390.  The 
approval  expires  on  September  30,  2002 
A  copy  of  the  supporting  statement  for 
this  information  collection  is  available 
on  the  Internet  at  http://wrww.fda.gov/ 
ohrms/dockets. 

Dated:  September  30,  1999. 

William  K.  Hubbard. 

Senior  Associate  Commissioner  for  Policy. 
Planning  and  Legislation . 

(FR  Doc.  99-26104  Filed  10-6-99;  8:45  am) 

BILUNG  COOE  41«(M)1-F 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Export  of  American  Ginseng 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

action:  Notice. 

SUMMARY:  The  Service  seeks  comments 
and  input  on  the  conservation  status  of 
American  ginseng  (Panax 
quinquefolius)  and  the  impact  of  harvest 
and  international  trade  on  the  species. 
This  review  of  the  status  of  the  species 
and  related  trade  will  assist  in 
determining  any  appropriate 
modiiicatiun  to  export  restrictions  for 
wild  American  ginseng  during  the  2000 
harvest  season  and  beyond. 

DATES:  We  will  consider  comments  and 
information  submitted  by  all  interested 
parties  by  February  4,  2000. 

ADDRESSES:  You  may  submit  any 
comments  or  information  by  mail  to  the 
Office  of  Scientific  Authority,  U.S.  Fish 
and  Wildlife  Service,  Mail  Stop 
ARLSQ-750,  Washington,  D.C.  20240. 
or  via  fax  (703-358-2276).  You  may  also 
submit  comments  via  E-mail  to: 
r9osa@fws.gov.  You  may  inspect  any 
comments  and  information  we  receive, 
by  appointment  only,  from  8:00  a.m.  to 
4:30  p.m.,  Monday  through  Friday,  at 
the  Office  of  Scientific  Authority,  4401 
N.  Fairfax  Dr.,  Room  750,  Arlington, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Javier  Alvarez.  Office  of  Scientific 
Authority,  U.S.  Fish  and  Wildlife 
Service.  Mail  Stop  ARLSQ-750. 
Washington.  D.C.  20240  (phone:  703- 
358-1708;  fax:  703-358-2276;  e-mail: 
r9osa@fws.gov). 

SUPPLEMENTARY  INFORMATION: 

Background 

American  ginseng  [Panax 
quinquefolius)  was  listed  in  Appendix  II 
of  the  Convention  on  International 


54632 


Federal  Register / Vol.  64,  No.  194 /Thursday,  October  7,  1999 /Notices 


Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora  (CITES)  on  February 
22. 1977.  The  Department  of  the  hiterior 
is  designated  by  the  U.S.  Endangered 
Species  Act  as  both  the  CITES 
Management  and  Scientific  Authority, 
and  is  therefore  obUgated  to  regulate  the 
export  of  American  ginseng,  including 
whole  plants,  whole  roots,  and  root 
parts.  Those  functions  have  been 
delegated  to  the  Office  of  Management 
Authority  and  the  Office  of  Scientific 
Authority  of  the  U.S.  Fish  and  Wildlife 
Service.  Under  the  authority  of  the 
CITES  treaty  (Article  IV),  implemented 
by  the  U.S.  Endangered  Species  Act,  we 
can  only  allow  the  export  of  American 
ginseng  from  the  United  States  if  the 
Office  of  Scientific  Authority  advises 
the  Office  of  Management  Authority  that 
such  export  will  not  be  detrimental  to 
the  survival  of  the  species,  and  if  the 
Office  of  Management  Authority  is 
satisfied  that  the  specimens  to  be 
exported  were  not  obtained  in 
contravention  of  any  laws  for  their 
protection  (that  is,  they  were  legally 
acquired).  CITES  Article  IV  also  requires 
that  the  Scientific  Authority  monitor  the 
exports  of  all  Appendix  11  species, 
including  American  ginseng,  and 
determine  whether  any  such  exports 
"should  be  limited  in  order  to  maintain 
that  species  throughout  its  range  at  a 
level  consistent  with  its  role  in  the 
ecosystems  in  which  it  occurs  and  well 
above  the  level  at  which  that  species 
might  become  eligible  for  inclusion  in 
Appendix  I  *  *  *" 

The  Office  of  Scientific  Authority 
uses  a  wide  range  of  information  to 
ensure  that  the  species  remains  at 
healthy  population  levels  throughout  its 
range  and  to  determine  whether  export 
of  ginseng  will  not  be  detrimental  to  the 
survival  of  the  species.  That  information 
includes  but  is  not  limited  to  the 
following:  (1)  Whether  such  export 
occurred  in  the  past,  and  has 
appreciably  reduced  abundance  or 
distribution  of  the  species;  (2)  whether 
such  export  has  or  is  expected  to 
increase,  remain  constant,  or  decrease; 
and  (3)  whether  the  life-history 
parameters  of  the  species  indicate  that 
the  present  and  projected  levels  of 
export  will  reduce  appreciably  the 
numbers  or  distribution  of  the  species. 
The  information  is  available  from  State 
regulatory  agencies,  industry 
representatives  and  associations,  non- 
governmental organizations,  and 
academic  researchers. 

Under  both  the  CITES  treaty  and  the 
Endangered  Species  Act,  the  Office  of 
Scientific  Authority  has  the  option  of 
issuing  the  required  scientific  findings 
on  a  permit-by-permit  basis,  or 
programmaticaUy  on  a  State-by-State 


basis.  There  are  native  U.S.  species 
listed  in  Appendix  II  for  which  the 
Office  of  Scientific  Authority  issues  its 
non-detriment  findings  to  the 
Management  Authority  on  a  shipment- 
by-shipment  basis,  while  there  are 
others  for  which  the  Office  of  Scientific 
Authority  issues  findings  on  a  State-by- 
State  basis.  Since  the  inclusion  of 
American  ginseng  in  CITES  Appendix  n 
in  1977,  the  Office  of  Scientific 
Authority  has  issued  its  findings  on  a 
State-by-State  basis. 

To  determine  whether  or  not  to 
approve  exports  of  American  ginseng 
harvested  in  a  State,  the  Office  of 
Scientific  Authority  annually  reviews 
publicly  available  data  from  many 
sources,  including  each  State  with  a 
ginseng  harvest  program,  on  the  general 
status  of  the  species  in  each  State.  Based 
on  information  available  (such  as 
pounds  of  wild  ginseng  harvested; 
average  roots/lb;  average  age  of 
harvested  plants  estimated  by  coimting 
bud  scars  or  converting  dry  weight  to 
age;  and  trends  in  abundance  of  wild 
ginseng  populations  as  measured  in 
field  surveys),  the  Office  of  Scientific 
Authority  makes  a  finding  on  the 
continued  export  of  wild  ginseng  from 
a  specific  State.  Information  on  ginseng 
harvest  programs  are  reviewed  and 
compared  with  information  from 
previous  harvest  seasons  by  the  Office 
of  Scientific  Authority  and  Office  of 
Management  Authority  on  June  of  each 
year.  Afterwards,  a  finding  on  the  export 
of  ginseng  to  be  harvested  during  the 
year  in  question  is  made  by  the  Office 
of  Scientific  Authority  early  in  the 
summer. 

On  August  2, 1999,  the  Office  of 
Scientific  Authority  issued  its  finding 
on  the  export  of  American  ginseng 
harvested  during  the  1999  season  from 
States  with  ginseng  harvest  programs. 
Although  the  Office  of  Scientific 
Authority  was  able  to  make  a  positive 
finding,  it  was  able  to  do  so  only  for 
ginseng  roots  5  years  old  or  older,  and 
not  for  all  roots  (as  in  previous  years). 
We  conditioned  our  non-detriment 
finding  after  reviewing  the  best 
scientific  information  currently 
available  to  the  Office  of  Scientific 
Authority  on  the  biology  and  status  of 
American  ginseng.  Through 
communications  with  biologists  from 
Great  Smoky  Mountains  National  Park 
and  National  Forests  throughout  the 
species'  range  (including  those  in 
Arkansas,  Georgia,  Illinois,  Indiana, 
Kentucky,  Michigan,  North  Carolina, 
Ohio,  Pennsylvania,  Virginia,  West 
Virginia,  and  Wisconsin),  the  Office  of 
Scientific  Authority  has  become  aware 
that  ginseng  plants  are  not  only  being 
over-harvested  in  some  parts  of  the 


country,  but  also  that  plants  harvested 
are  not  afforded  the  opportunity  to 
reach  reproductive  age  and  produce 
seeds.  Independent  ginseng  researchers 
have  contacted  the  Office  of  Scientific 
Authority  concerning  their  surveys  of 
ginseng  populations  in  States  that  do 
not  have  wild  ginseng  harvest  programs. 
They  have  found  further  evidence  that 
young  ginseng  plants  are  being 
harvested  and  that  ginseng  populations 
may  not  be  able  to  sustain  harvest  of 
such  young  plants. 

Given  that  wild  ginseng  does  not 
propagate  asexually,  it  is  critical  that 
plants  be  allowed  to  reach  reproductive 
age  and  produce  seeds  prior  to  their 
harvest  so  as  to  ensure  replacement  of 
the  harvested  plants  and  long-term 
survival  of  the  species.  Most  ginseng 
plants  start  producing  seeds  when  they 
attain  2  leaves  (also  known  as  prongs) 
at  3  to  4  years  of  age  (R.  C.  Anderson, 
J.  S.  Fralish, }.  E,  Armstrong,  and  P.  K. 
Benjamin.  1984.  Biology  of  ginseng, 
Panax  quinque f alius ,  in  Illinois.  Illinois 
Department  of  Conservation,  Division  of 
Forest  Resources  and  Natural  Heritage, 
Springfield,  Illinois.  32  pages.)  Ginseng 
plants  add  a  third  prong  between  5  and 
9  years  of  age,  with  the  majority  of  them 
doing  so  when  they  are  7  years  old. 

Based  on  the  above  information  and 
to  ensure  that  ginseng  plants  harvested 
from  the  wild  reach  reproductive  age 
and  produce  seeds  for  at  least  two 
seasons,  the  Office  of  Scientific 
Authority  requested  in  its  August  2, 
1999  finding  that  the  Office  of 
Management  Authority,  which  is 
responsible  for  issuing  CITES  permits, 
condition  permits  for  the  export  of 
ginseng  roots  harvested  bom  the  wild  in 
the  1999  season  so  as  to  allow  only 
export  of  roots  that  are  5  years  of  age  or 
older.  Without  the  inclusion  of  an  age- 
based  condition  in  each  CITES  export 
permit  for  wild  American  ginseng,  we 
would  not  have  foiind  that  the  harvest 
of  ginseng  from  the  wild  diiring  the 
1999  season  is  not  detrimental  to  the 
survival  of  the  species. 

Most  States  with  wild  ginseng  harvest 
programs  (including  Alabama, 
Arkansas,  Georgia,  Indiana,  Iowa, 
Maryland,  Minnesota,  New  York,  Ohio, 
Pennsylvania,  Tennessee,  Vermont, 
West  Virginia,  and  Wisconsin)  already 
have  regvdations  in  place  that  prohibit 
the  harvest  of  ginseng  plants  with  less 
than  three  prongs  (compound  leaves); 
that  is,  harvested  plants  must  be  at  least 
5  years  old.  Therefore,  the  age-based 
restriction  of  export  of  wild  ginseng 
roots  does  not  constitute  any  new 
restriction  on  the  harvest  of  wild 
ginseng  roots  in  these  States.  We  are 
simply  assisting  the  States  in  the 
enforcement  of  their  own  regulations  by 
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discouraging  individuals  from  digging 
plants  that  have  not  yet  reproduced,  as 
well  as  discouraging  dealers  from 
purchasing  roots  of  young  plants. 
Likewise,  as  of  August  30, 1999,  the 
U.S.  Forest  Service — Eastern  Region  has 
also  directed  that  pennits  for  the 
collection  of  wild  ginseng  on  National 
Forest  lands  (including  Shawnee 
National  Forest,  Illinois;  Hoosier 
National  Forest,  Indiana;  Huron  and 
Manistee  National  Forests,  Michigan; 
Chippewa  and  Superior  National 
Forests,  Minnesota;  Mark  Twain 
National  Forest,  Missouri;  Wayne 
National  Forest,  Ohio;  Alleghany 
National  Forest,  Pennsylvania;  Green 
,  Mountain  National  Forest,  Vermont; 
Monongahela  National  Forest,  West 
Virginia;  Chequamegon-Nicolet  National 
Forest,  Wisconsin)  be  restricted  to 
plants  at  least  5  years  of  age.  Ova 
ultimate  objective  is  to  prevent  the 
extirpation  from  the  wild  of  this 
valuable  natural  resoiuce  and  the 
resultant  negative  economic  impact  this 
woidd  have  on  citizens  who  depend  on 
this  plant  as  a  source  of  income. 

The  issuance  of  a  "non-detriment" 
finding  by  the  Scientific  Authority  is 
required  by  both  the  Endangered 
Species  Act  and  the  CITES  treaty  as  one 
of  the  prerequisites  that  must  be  met 
before  any  export  permit  can  be  issued 
for  an  Appendix-II  species.  As  such,  the 
non-detriment  finding  is  one  of  several 
administrative  determinations  that 
comprise  the  decision-making  process 
for  the  issuance  of  CITES  permits.  Prior 
to  1994,  we  issued  multi-year  findings 
on  exports  of  American  ginseng  through 
a  Notice  in  the  Federal  Register  as  an 
informational  matter.  For  the  past 
several  years,  we  issued  our  findings  on 
an  annual  administrative  basis.  New 
biological  information  available  to  us 
precludes  the  issuance  of  a  multi-year 
non-detriment  finding.  The  Service 
consulted  with  the  ginseng  program 
coordinators  from  all  States  where 
harvest  of  wild  ginseng  is  allowed,  prior 
to  the  Office  of  Scientific  Authority 
issuing  its  1999  finding. 

The  responsibility  for  inspection  of  all 
plant  import  and  exports,  including 
shipments  of  ginseng,  rests  with  the 
U.S.  Department  of  Agriculture  Animal 
and  Plant  Health  Inspection  Service 
(APHIS).  Policies  on  the  inspection  and 
clearance  of  plant  shipments,  including 
ginseng,  are  made  by  APHIS.  We  work 
closely  with  APHIS,  and  continue  to 
work  closely  in  the  enforcement  and 
implementation  of  the  new  permit 
condition. 

Public  Comments  Solicited 

In  anticipation  of  the  ginseng  harvest 
season  for  2000  and  beyond,  we  are 


seeking  information  from  the  public, 
other  concerned  governmental  agencies, 
the  scientific  community,  the  trade 
industry,  or  any  other  interested  party 
on  the  status  of  ginseng  populations  in 
the  wild.  We  particularly  seek  biological 
and  trade  information  concerning  the 
impact  of  ginseng  harvest  and 
international  trade  on  wild  populations 
of  the  species,  the  current  conservation 
status  of  the  species  throughout  its 
range,  or  other  relevant  data  concerning 
any  threat  to  the  species.  Such 
information  may  lead  us  to  modify 
current  restrictions  on  the  export  of 
wild  American  ginseng  during  the  2000 
harvest  season,  and  beyond. 

Author:  The  primary  author  of  this 
notice  is  Dr.  Javier  Alvarez,  Office  of 
Scientific  Authority,  U.S.  Fish  and 
Wildlife  Service,  Mail  Stop  ARLSQ- 
750,  Washington,  D.C.  20240. 

Dated:  September  30,  1999. 
Jamie  Rappaport  Clark, 

Director. 

[PR  Doc.  99-26205  Filed  10-6-99;  8:45  am] 

BILUNQ  CODE  4310-4S-U 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Servic* 

Aquatic  Nuisance  Species  Tasit  Force 
Great  Lakes  Panel  Meeting  and  Ruffe 
Control  Committee  Meeting 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  meetings. 

SUMMARY:  This  notice  announces 
meetings  of  the  Aquatic  Nuisance 
Species  (ANS)  Task  Force  Great  Lakes 
Panel  Committee  and  the  Ruffe  Control 
Committee.  The  meeting  topics  are 
identified  in  the  SUPPLEMENTARY 
INFORMATION. 

DATES:  The  Great  Lakes  Panel  will  meet 
1  p.m.  to  5  p.m.  on  Tuesday,  October  19, 
1999,  and  8  a.m.  to  12  noon  on 
Wednesday.  October  20, 1999.  The 
Ruffe  Control  Committee  will  meet  from 
1  p.m.  to  5  p.m.  on  Thursday,  October 
28, 1999,  and  8  a.m.  to  12  noon  on 
Friday,  October  29, 1999. 

ADDRESSES:  The  Great  Lakes  Panel 
meeting  will  be  held  at  Metcalfe  Federal 
Office  Building,  77  W.  Jackson 
Boulevard,  Chicago,  Illinois  and  the 
Ruffe  Control  Committee  meeting  will 
be  held  at  the  Best  Western  Inn,  6285 
Saginaw  Road,  Bay  City,  Michigan. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Gross,  Executive  Secretary, 
Aquatic  Nuisance  Species  Task  Force  at 
703-358-2308  or  by  e-mail  at 
sharon__gross@fws.gov. 


SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
I),  this  notice  announces  meetings  of  the 
Aquatic  Nuisance  Species  Task  Force 
Great  Lakes  Panel  Committee  and  the 
Ruffe  Control  Committee.  The  Task 
Force  was  established  by  the 
Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990. 

The  Great  Lakes  Panel,  comprised  of 
representatives  fit}m  Federal,  State,  and 
local  agencies  and  from  private 
environmental  and  commercial 
interests,  provides  the  following: 

(a)  Identify  priorities  for  the  Great 
Lakes  Region  with  respect  to  aquatic 
nuisance  species; 

(b)  Make  recommendations  to  the 
Task  Force  regarding  programs  to  carry 
out  zebra  mussel  programs; 

(c)  Assist  the  Task  Force  in 
coordinating  Federal  aquatic  nuisance 
species  program  activities  in  the  Great 
Lakes  region; 

(d)  Coordinate,  where  possible, 
aquatic  nuisance  species  program 
activities  in  the  Great  Lakes  region  that 
are  not  conducted  pursuant  to  the 
Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990  (as 
amended,  1996); 

(e)  Provide  advice  to  public  and 
private  individuals  and  entities 
concerning  methods  of  controlling 
aquatic  nuisance  species;  and 

(f)  Submit  an  annual  report  describing 
activities  within  the  Great  Lakes  region 
related  to  aquatic  nuisance  species 
prevention,  research,  and  control. 

The  focus  of  this  meeting  will  be  to: 
review  Panel  activities  for  the  past  year, 
hear  updates  of  ongoing  activities,  and 
review  the  Great  Lakes  Action  Plan. 

Topics  to  be  covered  at  the  Ruffe 
Control  Committee  meeting  will 
include:  the  status  of  existing  ruffe 
populations,  a  detailed  review  of  each  of 
the  eight  components  of  the  ruffe 
control  plan,  an  evaluation  of  the  bait 
harvest  prohibitions  currentiy  in  place 
on  Lake  Superior,  and  other  topics. 

Minutes  of  the  meeting  will  be  * 
maintained  by  the  Executive  Secretary, 
Aquatic  Nuisance  Species  Task  Force, 
Suite  851, 4401  North  Fairfax  Drive, 
Arlington,  Virginia  22203-1622,  and 
will  be  available  for  public  inspection 
during  regular  business  hours,  Monday 
through  Friday. 

Dated:  October  1. 1999. 
Hannibal  Bolton, 

Acting  Co-Chair,  Aquatic  Nuisance  Species 

Task  Force,  Acting  Assistant  Director — 

Fisheries. 

[PR  Doc.  99-26125  Filed  10-&-99;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

BurMu  of  Land  Managem«nt 
[CA-680-99-2821-0O-O889] 

Closur*  and  Restriction  Orders 

agency:  Bureau  of  Land  Management, 
(BLM)  Interior. 

ACTION:  Emergency  closure  of  certain 
public  lands  to  human  entry  in  the 
Juniper  Flats  area,  in  San  Bernardino 
County,  California. 

SUMMARY:  Public  lands  in  the  Juniper 
Flats  area  are  barred  to  human  entry 
diiring  Labor  Day  weekend,  1999. 
Closed  are  approximately  16,000  acres 
burned  in  the  Willow  fire.  This  3-day 
emergency  closure  applies  to  all  types  of 
himian  access,  including  but  not  limited 
to:  motor  vehicles,  equestrian,  bike  and 
foot  traffic.  This  action  prevents 
conflicts  with  ongoing  fire  suppression 
activities.  The  closure  also  protects 
visitors,  soil,  cultural  resources, 
vegetation,  wildlife,  and  wildlife  habitat 
from  further  impact  following  damage 
from  the  fire. 

DATES:  This  closure  order  goes  into 
effect  at  1  p.m.  on  Friday,  September  3, 
1999  and  shall  remain  in  effect  until  12 
midnight  on  Monday  September  6, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Read,  Barstow  Field  Office  Manager, 
Bureau  of  Land  Management,  2601 
Barstow  Road,  Barstow,  CA  92311;  or 
call  (760)  252-6000. 
SUPPLEMENTARY  INFORMATION:  On 
Saturday  August  28th.  the  Willow  Fire 
started  on  U.S.  Forest  Service  lands 
adjacent  to  BLM  lands  in  the  Juniper 
Flats  area.  The  fire  quickly  spread  and 
burned  approximately  16,000  acres  of 
BLM  land.  The  fire  is  still  burning  and 
will  not  be  contained  before  the  start  of 
the  holiday  weekend.  Travel  in  the  fire 
area  is  un^e  due  to  fire  suppression 
activities,  burned  direction  signs,  rock 
slides  and  fallen  trees. 

As  a  result  of  the  fire  cultural 
resources,  soils,  vegetation,  wildlife, 
and  wildlife  habitat  are  highly 
susceptible  to  further  impacts  resulting 
bom  human  activity  in  the  area.  The  fire 
burned  away  the  vegetative  cover  and 
left  bare  soils  exposed.  The  loss  of 
vegetation  has  also  stressed  wildlife 
populations  by  reducing  cover  and 
forage.  This  emergency  closujre  is 
required  to  prevent  disturbances  to 
sensitive  resources  in  order  to  avoid 
excessive  soil  erosion  and  loss, 
vegetative  damage,  riparian  area 
degradation,  destruction  of  range 
management  fences,  and  water  quality 
impacts. 


In  general,  all  public  lands  are  closed 
up  to  the  Forest  Boundary  east  of  Deep 
Creek  Road,  South  of  the  Atchison 
Topeka  and  Sante  Fe  Rail  lines  and  west 
of  Highway  18.  The  authority  for  this 
closure  is  43  CFR  8364.1.  This  closure 
only  applies  to  those  portions  of  the 
following  listed  sections  which  were 
burned  during  the  Willow  Fire:  San 
Bernardino  Base  and  Meridian,  T.3N. 
R.IW.  Sections  2,  3,  4.  5,  6;  T.3N,  R.2W. 
sections  1,  2,  3, 4,  5,' 6,  7  and  8;  T.3N. 
R.3W.  sections  1,  2,  3,  4,  5,  6.  7,  8.  9, 
10, 11  and  12;  T.4N.  R.lW.  sections  31 
and  32;  T.4N.  R.2W.  sections  26,  27,  28, 

29,  31,  32,  33,  34  and  35;  T.4N.  R.3W. 
sections  21,  22,  23,  24.  25,  26,  27,  28, 

30,  31,  32,  33,  34  and  35.  Any  person 
who  fails  to  comply  with  this  closure 
order  is  subject  to  a  fine  of  up  to 
$100,000  or  imprisonment  of  up  to  12 
months,  or  both. 

The  following  activities  are  exempt  to 
this  closure:  law  enforcement, 
emergency  vehicles,  agency  personnel 
on  official  business,  permitted  uses,  and 
the  minimum  access  required  to 
maintain  utilities  and  infrastructure  in 
the  affected  area.  Private  landowners 
and  their  guest  accessing  their  land  are 
also  exempt.  This  closure  affiects  only 
public  lands.  County  roads  and 
segments  of  roads  through  private  lands 
are  unaffected.  The  foUovidng  route 
across  public  land  is  exempt  from  this 
closure:  Browen  Ranch  Road,  through 
public  lands  in  section  31  of  T.4N. 
R.2W.,  and  sections  1, 11  and  12  of 
T.3N.  R.3W. 

This  section  will  be  reviewed  in  the 
context  of  the  recommendations  to  be 
made  by  the  fire  rehabilitation  team.  If 
needed,  the  closure  will  be  reissued  for 
a  longer  time  period,  possibly  a  year. 
Brad  Blomquist, 

BLM,  Acting  Barstow  Field  Office  Manager. 
|FR  Doc.  99-24821  Filed  10-6-99;  8:45  am] 

BItUNG  CODE  4310-40-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-680-99-2822-O0-D889] 

Closure  and  Restriction  Orders 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Interior. 

ACTION:  Emergency  closure  of  certain 
public  lands  to  human  entry  in  the 
Jimiper  Flats  area,  San  Bernardino 
County,  California. 

SUMMARY:  Public  lands  in  the  Juniper 
Flats  area  are  closed  to  human  entry  for 
30  days,  from  September  18, 1999,  to 
October  17,  1999.  Closed  are 
approximately  16,000  acres  burned  in 


the  Willow  fire.  You  are  not  to  enter  the 
closed  area  by  any  means  of  access, 
including  but  not  limited  to:  motor 
vehicles,  OHVs,  equestrian,  bike  or  foot 
traffic.  The  closure  protects  soil, 
cultural  resources,  vegetation,  wildlife, 
and  wildlife  habitat.  It  also  allows  on- 
going fire  assessment  and  repair 
activities  to  ocau  writhout  interruption. 
DATES:  This  closure  order  goes  into 
effect  at  12:01  a.m.  on  Saturday, 
September  18, 1999,  and  shall  remain  in 
effect  until  11:59  p.m.  on  Simday, 
October  17,  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Read,  Barstow  Field  Office  Manager, 
Bureau  of  Land  Management,  2601 
Barstow  Road,  Barstow,  CA  92311;  or 
call  (760)  252-6000. 
SUPPLEMENTARY  INFORMATION:  On 
Saturday,  August  28th,  the  Willo>v  Fire 
started  on  U.S.  Forest  Service  lands 
adjacent  to  BLM  lands  in  the  Juniper 
Flats  area.  The  fire  burned  63,486  acres, 
including  approximately  16,000  acres  of 
BLM  land.  Natural  resources  comprising 
the  local  ecosystems  were  extensively 
damaged  by  the  fire.  The  vegetative 
cover  was  burned  away  leaving  bare 
soils  exposed  and  vulnerable  to  erosion. 
The  loss  of  vegetation  has  also  stressed 
wildlife  populations  by  reducing 
available  cover  and  forage. 

As  a  result  of  the  fire  damage,  cultural 
resources,  soils,  vegetation,  wildlifiB, 
and  wildlife  habitat  are  extremely 
sensitive  to  further  impacts  bom  human 
activity.  The  closure  is  required  to 
prevent  disturbances  to  these  sensitive 
resources.  By  preventing  disturbances 
we  will  avoid  excessive  soil  erosion  and 
loss,  vegetative  damage,  wildlife 
mortality,  riparian  area  degradation, 
destruction  of  range  management 
fences,  and  water  quality  impacts. 
Temporarily  closing  the  area  provides  a 
protected  environment  for  natural 
systems  to  begin  recovering.  A 
successful  recovery  is  needed  to  sustain 
the  long-term  health  of  the  land. 

In  general,  all  public  lands  are  closed 
up  to  the  forest  boimdary  east  of  Deep 
Q^ek  Road,  south  of  the  Atchison 
Topeka  and  Santa  Fe  rail  lines  and  west 
of  Highway  18.  The  authority  for  this 
closure  is  43  CFR  8364.1.  This  closure 
only  applies  to  those  portions  of  the 
following  sections  burned  during  the 
Willow  Fire:  San  Bernardino  Base  and 
Meridian,  T.3N.  R.lW.  sections  2,  3, 4, 

5,  6;  T.3N.  R.2W.  sections  1,  2,  3, 4.  5, 

6,  7  and  8;  T.3N.  R.3W.  sections  1,  2,  3, 
4,  5, 6,  7,  8,  9, 10, 11  and  12;  T.4N. 
R.1W.  sections  31  and  32;  T.4N.  R.2W. 
sections  26,  27,  28,  29,  31,  32,  33,  34 
and  35;  T.4N.  R.3W.  sections  21,  22,  23, 
24,  25,  26,  27,  28,  30,  31,  32,  33,  34  and 
35.  If  you  fail  to  comply  with  this 
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closiire  order  you  may  be  fined  up  to 
$100,000.00  or  be  imprisoned  for  up  to 
12  months,  or  both. 

You  are  exempt  from  this  closure  if 
you  are  engaged  in  one  these  activities: 
law  enforcement,  emergency  services, 
agency  personnel  on  official  business, 
permitted  uses,  or  work  to  maintain 
utilities  and  infrastructure.  You  and 
your  guests  are  exempt  if  you  own 
property  or  live  within  the  closed  area. 
This  closure  affects  only  public  lands. 
County  roads  and  segments  of  roads 
throu^  private  lands  are  unaffected. 
You  are  exempt  to  use  the  portion  of 
Bowen  Ranch  Road  that  is  a  Coimty 
road.  The  exempt  portion  crosses  public 
lands  in  section  31  of  T.4N.  R.2W.,  and 
sections  1. 11  and  12  of  T.3N.  R.3W., 
ending  at  the  boundary  of  the  Bowen 
Ranch. 

A  previous  3-day  emergency  closvire 
provided  immediate  protection  for  the 
burned  area  during  Labor  Day  weekend. 
This  30-day  closure  is  intended  to 
provide  interim  protection  while  a  long 
term  rehabilitation  strategy  is 
developed.  The  strategy  will  be  based 
on  a  report  being  prepared  by  a  fire 
rehabilitation  team.  The  team  is 
ciurently  assessing  damage  and 
planning  corrective  actions.  This 
closure  order  may  be  re-issued  for  a 
longer  time  period  based  on  the 
rehabilitation  strategy. 
Brad  Blomquist, 

BLM,  Acting  Barstow  Field  Office  Manager. 
[FR  Doc.  99-24822  Filed  10-6-99;  8:45  am] 
BIUJNQ  C006  4310-40-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

IWY-060-1 620-01;  WYW141568, 
WYW1 46744] 

Scoping  Meeting  on  the  Belle  Ayr  and 
North  Jacobs  Ranch  Coal  Lease 
Applications 

agency:  Department  of  the  Interior, 
Wyoming. 

ACTION:  Notice  of  Scoping  Meeting  on 
the  Belle  Ajrr  and  North  Jacobs  Ranch 
coal  lease  applications  in  response  to 
applications  received  from  AMAX  Land 
Co.  (now  RAG  Wyoming  Land  Co.)  and 
Jacobs  Ranch  Cojd  Co.  for  Federal  coal 
in  Campbell  County,  WY,  in  the 
decertified  Powder  River  Federal  Coal 
Production  Region. 

SUMMARY:  BLM  received  an  application 
from  AMAX  Land  Co.  (now  RAG 
Wyoming  Land  Co.)  on  March  20, 1997 
(WYW141568),  for  a  tract  of  Federal 
coal  that  includes  about  1,579  acres  and 
approximately  200  million  tons  of  in- 


place  coal  in  Campbell  County,  WY, 
adjacent  to  the  existing  Belle  Ajrr  Mine. 
This  tract  is  referred  to  as  the  Belle  A5rr 
Tract.  On  October  2, 1998,  BLM 
received  an  application  from  Jacobs 
Ranch  Coal  Company  for  a  tract  of 
Federal  coal  that  includes  about  4,821 
acres  and  approximately  519  million 
tons^f  in-place  coal  in  Campbell 
County,  WY,  adjacent  to  the  existing 
Jacobs  Ranch  Mine.  This  tract  is  referred 
to  as  the  North  Jacobs  Ranch  Tract.  Both 
tracts  were  applied  for  as  maintenance 
lease-by-applications  (LBAs),  imder  the 
provisions  of  43  CFR  3425.1. 

The  Powder  River  Regional  Coal 
Team  (RCT)  reviewed  the  Belle  Ayr  coal 
lease  application  at  their  meeting  on 
April  23, 1997,  in  Casper,  WY,  and 
recommended  that  the  BLM  process  it. 
The  RCT  reviewed  the  North  Jacobs 
Ranch  coal  lease  application  at  their 
meeting  on  February  23, 1999,  in 
Billings,  MT,  and  recommended  that 
BLM  process  it  and  that  BLM  and  the 
State  of  Wyoming  work  with  the  oil  and 
gas  and  coal  operators  to  resolve 
conflicts  with  existing  and  proposed  oil 
and  gas  development  in  the  area  of  the 
tract. 

As  part  of  the  LBA  process,  BLM  will 
complete  an  environmental  analysis, 
develop  possible  stipulations  regarding 
mining  operations,  determine  the  fair 
market  value  (FMV)  of  the  tract,  and 
evaluate  maximiun  economic  recovery 
(MER),  of  the  coal  in  the  proposed  tract. 

BLM  is  considering  preparing  a 
separate  enviroiunental  impact 
statement  (EIS)  for  each  application  to 
satisfy  the  requirements  of  the  National 
Enviroiunental  Policy  Act  of  1969 
(NEPA).  An  EIS  is  being  considered  for 
the  Belle  Ayr  tract  because  of  the 
proximity  of  the  tract  to  existing  coalbed 
methane  development  and  because  of 
the  potential  for  ciunulative 
environmental  impacts.  An  EIS  is  also 
being  considered  for  the  North  Jacobs 
Ranch  tract.  Seven  new  Federal  coal 
leases  have  been  issued  to  the  five 
mines  south  and  east  of  Wright,  WY, 
(including  the  Jacobs  Ranch  Mine)  since 
decertification  of  the  Powder  River 
Federal  Coal  Region.  Proposed  coalbed 
methane  development,  existing  oil  and 
gas  development  on  the  tract,  and  the 
potential  for  cumulative  impacts  are 
other  major  reasons  for  considering  an 
EIS. 

DATES:  As  part  of  the  public  scoping 
process,  a  public  scoping  meeting  is 
scheduled  at  7  p.m.,  on  October  19, 
1999,  at  the  Tower  West  Lodge,  109 
North  US  Highway  14-16.  Gillette,  WY. 
If  you  have  concerns  or  issues  that  you 
believe  the  BLM  should  address  in 
processing  these  lease  applications,  you 


can  express  them  verbally  at  the  scoping 
meeting;  or  you  can  mail,  e-mail,  or  fax 
written  comments  to  BLM  at  the  address 
given  below  by  October  30, 1999. 
ADDRESSES:  Please  address  written 
questions,  comments  or  concerns  to 
Casper  Field  Office,  Bureau  of  Land 
Management,  Attn:  Nancy  Doelger,  1701 
East  E  Street,  Casper.  WY  82601. 
Address  e-mail  to 

Nancy Doelger@blm.gov,  or  fax 

comments  to  307-234-1525,  Attn: 
Nancy  Doelger. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Doelger  or  Mike  Karbs  at  the 
above  address,  or  phone:  307-261-7600. 
SUPPL£MENTARY  INFORMATION:  On  March 
20, 1997,  AMAX  Land  Company  (now 
RAG  Wyoming  Land  Co.)  filed  a  coal 
lease  application  with  the  BLM  for  a 
maintenance  tract  LBA  for  the  following 
lands: 

T.  48  N.,  R.  71  W.,  6th  PM.  Wyoming 

Section  18:  Lots  17  thru  19; 

Section  19:  Lots  5  thru  19; 

Section  20:  Lots  3(SW4),  4{W2,SE4).  5. 6. 
7(82),  9{S2),  10  thru  16; 

Section  21:  Lots  13,14: 

Section  28:  Lots  3,  6; 

Section  29:  Lots  1,6; 
T.  48  N.,  R.  72  W..  6th  PM.  Wyoming 

Section  24:  Lots  1,8 

The  tract  includes  1,578.741  acres  more  or 
less,  with  an  estimated  200  million  tons  of 
coal  in  place. 

The  Belle  Ayr  Mine  is  adjacent  to  the 
lease  application  area.  The  Belle  Ayr 
Mine  has  an  approved  mining  and 
reclamation  plan,  and  an  approved  air 
quality  permit  bom  the  Afr  Quality 
Division  of  the  Wyoming  Department  of 
Environmental  Quality  (DEQ)  to  mine 
up  to  25  million  tons  of  coal  per  year. 
According  to  the  application  filed  for 
the  Belle  Ayr  Tract,  it  is  a  maintenance 
tract  that  would  be  mined  to  extend  the 
life  of  the  existing  mine. 

On  October  2.  1998,  Jacobs  Ranch 
Coal  Company  filed  a  coal  lease 
application  with  the  BLM  for  a 
maintenance  tract  LBA  for  the  following 
lands: 

T.  44  N.,  R.  70  W.,  6th  PM,  Wyoming 

Section  26:  Lots  9.  10; 

Section  27:  Lots  1  thru  16; 

Section  28:  Lots  1  thni  16; 

Section  29:  Lots  1  thru  16; 

Section  30:  Lots  5  thru  20; 

Section  31:  Lots  5  thru  20; 

Section  32:  Lots  5  thru  20; 

Section  33:  Lots  4,  5. 12,  13; 
T.  44  N.,  R.  71  W..  6th  PM,  Wyoming 

Section  25:  Lots  1  thru  16 

The  tract  includes  4,821  acres  more  or  less 
with  an  estimated  519  million  tons  of  coal  in 
place. 

The  Jacobs  Ranch  Mine  is  adjacent  to 
the  lease  application  area.  The  Jacobs 
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Ranch  Mine  has  an  approved  mining 
and  reclamation  plan,  and  an  approved 
air  quality  permit  from  the  Air  Quality 
Division  of  the  Wyoming  DEQ  to  mine 
up  to  35  million  tons  of  coal  per  year. 
According  to  the  application  filed  for 
the  North  Jacobs  Ranch  Tract,  it  is  a 
maintenance  tract  that  would  be  mined 
to  extend  the  lifie  of  the  existing  mine. 
The  Jacobs  Ranch  Mine  was  issued  a 
lease  for  a  maintenance  tract  of  Federal 
coal  adjacent  to  the  Jacobs  Ranch  Mine 
in  1992. 

BLM  has  received  13  applications  to 
lease  Federal  coal  in  the  Wyoming 
portion  of  the  Powder  River  Basin  since 
1990,  when  the  Powder  River  Federal 
Coal  Region  was  decertified.  Nine  new 
Federal  coal  leases  have  been  issued, 
one  application  was  rejected,  and  three 
applications,  including  the  Belle  Ayr 
and  North  Jacobs  Ranch  applications, 
are  pending.  Seven  of  the  nine  new 
leases  were  issued  to  mines  in  the  group 
of  five  siu^ace  coal  mines  located 
immediately  east  and  southeast  of 
Wright,  WY,  in  southeastern  Campbell 
and  northern  Converse  Counties,  WY. 
This  southern  group  of  mines  includes 
the  Jacobs  Ranch,  Black  Thimder,  North 
Rochelle,  Rochelle,  North  Antelope,  and 
Antelope  mines. 

The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM) 
will  be  a  cooperating  agency  in  the 
preparation  of  the  environmental 
analysis  because  it  is  the  Federal  agency 
that  is  responsible  for  recommending 
approval,  approval  with  conditions,  or 
disapproval  of  the  mining  plan  to  the 
Office  of  the  Secretary  of  the  Interior.  If 
this  maintenance  tract  is  leased  to  the 
applicant,  the  new  lease  must  be 
incorporated  into  the  existing  mining 
plans  for  the  adjacent  mine.  The 
Secretary  of  the  Interior  must  approve 
those  mining  plans  before  the  coal  in 
the  tract  can  be  mined. 

The  major  issues  that  have  been 
identified  to  date  are  related  to  the 
extension  of  ongoing  site-specific  and 
ciunulative  impacts  to  air  quality, 
groimdwater,  and  wildlife  if  these  leases 
are  issued  and  the  potential  conflicts 
between  overlapping  proposed  future 
coal  mining  and  existing  and  proposed 
oil  and  gas  development  in  this  area.  If 
you  have  specific  concerns  about  these 
issues,  or  have  other  concerns  or  issues 
that  BLM  should  consider  in  processing 
one  or  both  of  these  applications  to 
lease  Federal  coal,  please  address  them 
in  writing  to  the  above  individuals  or 
state  them  verbally  at  the  October  19, 
1999,  public  scoping  meeting  at  the 
location  shown  above.  BLM  will  accept 
written  comments  at  the  address  shown 
above  through  October  30, 1999. 


Freedom  of  Inibrniation 

Scopiag  comments,  including  names 
and  street  addresses  of  respondents,  will 
be  available  for  public  review  at  the 
address  listed  below  during  regular 
business  hours  (7:45  a.m.— 4:30  p.m.), 
Monday  through  Friday,  except 
holidays.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
withhold  your  name  or  street  address 
from  public  review  or  irom  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  yoiir  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
from  organizations  or  businesses,  and 
frt)m  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Dated:  October  1, 1999. 
Robert  P.  Henry, 
Acting  State  Director. 

(PR  Doc.  99-26135  Filed  10-6-99;  8:45  am] 
BILLING  CODE  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-030-09-1220-00:  GP9-0263] 

Notice  of  Meeting  of  the  Oregon  Trail 
Interpretive  Center  Advisory  Board 

agency:  National  Historic  Oregon  Trail 
Interpretive  Center,  Vale  District, 
Bureau  of  Land  Management,  Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  given  that  a  meeting 
of  the  Advisory  Board  for  the  National 
Historic  Oregon  Trail  Interpretive 
Center  wiU  be  held  on  Thursday, 
November  4, 1999  from  8  a.m.  to  4  p.m. 
at  the  Best  Western  Simridge  Inn,  One 
Sunridge  Lane,  Baker  City,  Oregon.  At 
an  appropriate  time,  the  Board  will 
recess  for  approximately  one  hour  for 
limch.  Public  comments  will  be 
received  from  12  p.m.  to  12:15  p.m., 
November  4, 1999.  Topics  to  be 
discussed  are  the  Fee  Structure,  Strategy 
Planning,  Transition  of  New  Board 
Members,  Vegetation  Management 
Update  and  reports  from  Coordinators  of 
Subcommittees. 

DATES:  The  meeting  will  begin  at  8  a.m. 
and  run  to  4  p.m.,  November  4, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  B.  Himsaker,  Bureau  of  Land 
Management,  National  Historic  Oregon 
Trail,  Interpretive  Center,  P.O.  Box  987, 


Baker  City,  OR  97814,  Telephone  541- 

523-1845. 

Jerry  Taylor, 

Vale  District  Manager  (Acting). 

[PR  Doc.  99-26126  Filed  10-6-99;  8:45  am] 

BILLING  CODE  43ia-43-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-060-99-1220-00] 

ClMrtral  Montana  Resource  Advisory 
Council 

AGENCY:  Bureau  of  Land  Management, 
Lewistown  Field  Office. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Central  Montana 
Resource  Advisory  Council  will  meet 
October  28  and  29, 1999,  at  the  Yogo 
Inn  in  Lewistown,  Montana. 

The  October  28  session  will  begin  at 

7  p.m.  with  a  public  comment  period 
lasting  until  7:30  p.m.  The  council  will 
then  discuss  a  management  matrix 
involving  six  wilderness  study  areas,  a 
national  back  country  b5rway,  the  Nez 
Perce  National  Historic  Trail,  the  Upper 
Missouri  National  Wild  and  Scenic 
River  and  adjacent  BLM  lands.  This 
session  will  end  at  9  p.m. 

The  October  29  session  will  begin  at 

8  a.m.  The  coimcil  will  use  the  day 
discussing  the  current  management  and 
future  needs  of  the  public  resource 
features.  The  coimcil  will  also  discuss 
the  comments  submitted  concerning 
these  features.  The  council  will  also 
discuss  the  formation  of  an  Upper 
Missouri  River  management  sub  group. 
This  session  will  adjourn  at  4  p.m. 

DATES:  October  28  and  29, 1999. 

LOCATION:  Yogo  Inn,  211  East  Main 
Street,  Levdstown,  Montana. 

FOR  FURTHER  INFORMATION  CONTACT: 

Field  Manager,  Malta  Field  Office, 
Bureau  of  Land  Management,  501  South 
2nd  Street  East,  Malta,  Montana  59538. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public  and  there 
will  be  a  public  comment  period  on 
October  28,  as  detailed  above. 

Dated:  September  29, 1999. 
David  L.  Mari, 
Field  Manager. 
[PR  Doc.  99-26187  Filed  10-6-99;  8:45  am] 

BILUNQ  CODE  4310-ON-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-260-09-1 060-00-24 1A] 

Wild  Horse  and  Burro  Advisory  Board; 
Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACnON:  Announcement  of  meeting. 

summary:  The  Bureau  of  Land 
Management  (BLM]  announces  that  the 
Wild  Horse  and  Burro  Advisory  Board 
will  conduct  a  meeting  on  matters 
pertaining  to  management  and 
protection  of  wild,  free-^roaming  horses 
and  burros  on  the  Nation's  public  lands. 
DATES:  The  advisory  board  will  meet 
Monday,  November  1, 1999,  from  8  a.m. 
to  5  p.m.  local  time,  and  on  Tuesday, 
November  2, 1999,  from  8:00  a.m.  to  12 
noon  local  time. 

Submit  written  comments  pertaining 
to  the  advisory  board  meeting  no  later 
than  close  of  business  November  9, 
1999. 

ADDRESSES:  The  Advisory  Board  will 
meet  at  the  Reno  Hilton,  2500  East 
Second  Street,  Reno,  Nevada,  89595. 

Send  written  comments  pertaining  to 
the  advisory  board  tneeting  to  Bureau  of 
Land  Management,  National  Wild  Horse 
and  Burro  Program,  WO-260,  Attention 
Ramona  Delorme,  1340  Financial 
Boulevard,  Reno,  Nevada  89502-7147. 
See  SUPPLEMENTAY  INFORMATION  section 
for  electronic  access  and  filing  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Nordin,  Wild  Horse  and  Burro 
Public  Outreach  Specialist,  (775)  861- 
6583.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  reach  Ms.  Nordin  at  any  time 
by  calling  the  Federal  Information  Relay 
Service  at  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION: 

I.  Public  Meeting 

Under  the  authority  of  43  CFR  part 
1784,  the  Wild  Horse  and  Burro 
Advisory  Board  advises  the  Secretary  of 
the  Interior,  the  Director  of  the  BLM,  the 
Secretary  of  Agriculture,  and  the  Chief, 
Forest  Service,  on  matters  pertaining  to 
management  and  protection  of  wild, 
free-roaming  horses  and  burros  on  the 
Nation's  public  lands.  The  tentative 
agenda  for  the  meeting  is: 

MondayNovemberl,  1999 

Old  Business: 
— Approval  of  August,  1999  minutes; 
— ^Dr^  Advisory  Board  Report  to 

Congress; 
— Strategic  plan  amendment  update; 
— Scenarios  for  attaining  AMLs 


(appropriate  management  levels); 
— Prioritize  HMAs/Establish/ Attain 

AMLs; 
— Public  comment. 

Tuesday,  November  2, 1999 

Old  Business: 

— Status  of  Palomino  Valley  Center; 

— Broad  Policy  Statements/ 
Recommendations; 

— Gelding; 

— Report  on  Herd  Areas; 

— Update  on  Marietta  Burro  Range; 
New  Business: 

— Forest  Service  report; 

■ — Agenda  for  February,  2000  Meeting; 

— Adjoimmient. 

The  meeting  sites  are  accessible  to 
individuals  with  disabilities.  An 
individual  with  a  disabiUty  who  will 
need  an  auxiliary  aid  or  service  to 
participate  in  the  meeting,  such  as 
interpreting  service,  assistive  listening 
device,  or  materials  in  an  alternate 
format,  must  notiiy  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  two  weeks  before  the 
scheduled  meeting  date.  Although  the 
BLM  will  attempt  to  meet  a  request 
received  after  that  date,  the  requested 
auxiliary  aid  or  service  may  not  be 
available  because  of  insufficient  time  to 
arrange  it. 

The  Federal  advisory  committee 
management  regulations  (41  CFR  101- 
6.1015(b)),  require  BLM  to  publish  in 
the  Federal  Register  notice  of  a  meeting 
15  days  prior  to  the  meeting  date. 

n.  Public  Comment  Procedures 

Members  of  the  public  may  make  oral 
statements  to  the  advisory  board  on 
November  1, 1999,  at  the  appropriate 
point  in  the  agenda.  This  is  anticipated 
to  occiu  at  3:45  p.m.  local  time.  Persons 
wishing  to  make  statements  should 
register  with  the  BLM  by  noon  on 
November  1, 1999,  at  the  meeting 
location.  Depending  on  the  number  of 
speakers,  the  advisory  board  may  limit 
the  length  of  presentations.  At  previous 
meetings,  presentations  have  been 
limited  to  three  minutes  in  length. 
Speakers  should  address  specific  wild 
horse  and  burro-related  topics  listed  on 
the  agenda.  Speakers  must  submit  a 
written  copy  of  their  statement  to  the 
address  listed  in  the  ADDRESSES  section 
or  bring  a  written  copy  to  the  meeting. 

Participation  in  the  advisory  board 
meeting  is  not  a  prerequisite  for 
submittal  of  written  comments.  The 
BLM  invites  written  comments  from  all 
interested  parties.  Yoiu*  written 
comments  should  be  specific  and 
explain  the  reason  for  any 
recommendation.  The  BLM  appreciates 
any  and  all  comments,  but  those  most 
useful  and  likely  to  influence  decisions 


on  management  and  protection  of  wild 
horses  and  burros  are  those  that  are 
either  supported  by  quantitative 
information  or  studies  or  those  that 
include  citations  to  and  analysis  of 
applicable  laws  and  regulations.  Except 
for  comments  provided  in  electronic 
format,  speakers  should  submit  two 
copies  of  their  written  comments  where 
feasible.  The  BLM  will  not  necessarily 
consider  comments  received  after  the 
time  indicated  under  the  DATES  section 
or  at  locations  other  than  that  listed  in 
the  ADDRESSES  section. 

In  the  event  there  is  a  request  under 
the  Freedom  of  Information  Act  (FOIA) 
for  a  copy  of  your  comments,  we  intend 
to  make  them  available  in  their  entirety, 
including  your  name  and  address  (or 
your  e-mail  address  if  you  file 
electronically).  However,  if  your  do  not 
want  us  to  release  your  name  and 
address  (or  e-mail  address)  in  response 
to  a  FOIA  request,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  honor  your  wish  to 
the  extent  allowed  by  law.  BLM  will 
release  all  submissions  frt>m 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  in  their 
entirety,  including  names  and  addresses 
(or  e-mail  addresses). 

Electronic  Access  and  Filing  Address 

Speakers  may  transmit  comments 
electronically  via  the  Internet  to: 

fanet Nordin@bIm.gov.  Please  include 

the  identifier  "WH&B"  in  the  subject  of 
your  message  and  your  name  and 
address  in  the  body  of  your  message. 

Dated:  October  1. 1999. 
Tom  Walker, 

Deputy  Assistant  Director,  Renewable 
Resources  and  Planning. 
[PR  Doc.  99-26128  Filed  10-6-99;  8:45  am] 

BHJJNGCOOE  4310-84-« 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-958-1430-01;  GP»-0216;  OR-53486] 

Public  Land  Order  No.  7413; 
Withdrawal  of  Public  Lands  for  the 
Protection  of  Four  Recreation  Sites; 
Oregon 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  land  order. 

summary:  This  order  withdraws  143.32 
acres  of  public  lands  from  surface  entry 
and  mining  for  20  years  for  the  Bureau 
of  Land  Management  to  protect  four 
recreation  sites  with  developed 
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fecilities.  An  additional  63.90  acres  of 
non-Federal  lands,  if  acquired  by  the 
United  States,  would  also  be  withdrawn 
by  this  order.  The  lands  have  been  and 
will  remain  open  to  mineral  leasing. 
EFFECTIVE  DATE:  October  7, 1999. 
FOA  FURTHER  MFORMATION  CONTACT: 
Charles  R.  Roy,  BLM  Oregon/ 
Washington  State  Office.  P.O.  Box  2965, 
Portland,  Oregon  97208-2965,  503-952- 
6189. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows:  - 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  lands  are 
hereby  withdrawn  from  settlement,  sale, 
location,  or  entry  \mder  the  general  land 
laws,  including  the  United  States 
mining  laws  (30  U.S.C.  Ch.  2  (1994),  but 
not  from  the  mineral  leasing  laws,  to 
protect  four  Biueau  of  Land 
Management  recreation  sites  with    - 
developed  facilities: 

WilluBette  Meridian 

Iron  Mountain  Gold  Panning  Area 

T.  31  N..  R.7  W., 
Sec.  4.  NEV4NEV4.  excluding  that  portion 
granted  to  the  railroad  under  the  Act  of 
July  25, 1866  (14  Stat.  239). 

Revested  Oregon  and  California  Railroad 
Grant  Lands  Island  Creek  Recreation  Site 

T.  31  N..  R.  7  W.. 
Sec.  1,  lot  5,  excluding  that  portion  granted 
to  the  railroad  under  the  Act  of  July  25, 
1866  (14  Stat.  239). 

Pickett  Bridge  Recreation  Site 

T.  32N.,R.  2W.,, 
Sec.  23.  SWV4NEV4. 

Olalla-Thompson  Creek  Day  Use  Area 
T.  30S.,R.  7W.. 
Sec.  5.  SWV4NEV4NEV4SWV4, 

SEV4NWV4SWV4.  and 

N»/!iNEV4SWV4SWV4. 

.  The  areas  described  aggregate  143.32  acres 
in  Douglas  County. 

2.  The  following  described  non- 
Federal  lands,  if  acquired  by  the  United 
States,  will  be  subject  to  the  terms  and 
conditions  of  this  withdrawal  as 
described  in  paragraph  1: 

Willamette  Meridian 

Island  Creek  Recreation  Site 

T.  30N..R.  7W.. 

Sec.  36.  S>-4S»/2S»/8SWV4. 
T.  31  S..  R.  7  W.. 
Sec.  1,  that  portion  of  lot  5  granted  to  the 
railroad  under  the  Act  of  July  25, 1866 
(14  Stat.  239),  and  NWV4NWV4. 
T.  31  S..  R.  7  W.. 
Sec.  4.  that  portion  of  the  NEV4SWV4 
granted  as  a  right-of-way  to  the  railroad 
under  the  Act  of  July  25. 1866  (14  Stat. 
239). 


The  areas  described  aggregate  63.90  acres 
in  Douglas  County. 

3.  l^e  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  imder  the  mining  laws. 

4.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  (1994),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  September  21, 1999. 
John  Berry, 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  99-26186  Filed  10-6-99;  8:45  am] 

BNJJNQ  COOE  4310-33-P 


DEPARTMEKT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Avallabllily  of  the  Rnding  of 
No  Significant  Impact  and  Qeneral 
Management  Plan,  Prince  William 
Forest  Park,  Triangle,  Virginia 

agency:  National  Park  Service. 
Department  of  the  Interim. 
ACnON:  Notice. 

summary:  The  National  Park  Service  has 
prepared  and  made  available  for  public 
review  the  General  Management  Plan/ 
Environmental  Assessment  (GMP/EA) 
that  dociunent's  the  alternatives 
considered  for  managing  Prince  William 
Forest  Park.  Prince  William  Forest  Park 
will  undertake  actions  to  improve 
visitor  experiences  and  enhance  general 
public  use  of  park  facilities  while 
retaining  and  expanding  existing 
facilities  and  current  patterns  of  use. 

The  Resources  Management  Plan  has 
been  developed  to  ensiue  long-term 
protection  of  significant  resoiuces  and 
land  protection  options  would  be 
initiated  to  protect  the  Quantico  Creek 
watershed. 

The  GMP/EA  considered  various 
alternatives  to  determine  the  best 
management  strategy  to  ensure  long- 
term  preservation  of  its  significant 
resources  and  to  provide  for  the  future 
needs  of  the  visiting  public.  This  plan 
is  needed  to  address  issues  related  to 
resoiuce  protection,  visitor  use  and 
education,  public  awareness  of  the 
park's  identity  as  part  of  the  National 
Park  system  and  park  operations. 

The  Memorandiun  of  Understanding 
(MOU)  works  toward  a  settlement  of 


this  land  issue  that  will  both  fulfill  the 
1948  legislation  at  no  cost  to  the 
Government  and  solve  long-standing 
botmdary  and  jiuisdictional  confusion. 
The  MOU  states  that  the  National  Park 
Service  and  U.S.  Marine  Corps  will 
work  together  for  legislation  to  divide 
the  Special  Use  Permit  (SUP)  lands  that 
were  to  go  to  Quantico  in  their  entirety. 
The  1,700  acres  that  the  park  was 
intended  to  receive  before  transferring 
the  lands  would  be  carved  out  of  the 
Chopawamsic  lands  themselves,  from 
the  land  now  under  the  SUP.  The 
remaining  acreage  would  be  transferred 
to  military  jurisdiction,  both 
requirements  fulfilling  the  1948 
legislation.  The  two  parties  will 
establish  a  "green  corridor"  along  the 
federally  owned  portion  of  state  Route 
619  to  enhance  its  integrity  as  a  scenic, 
two-lane,  low  speed  roadway.  Revisions 
will  be  made  to  the  current  Watershed 
Management  Plan  of  Upper  Quantico 
Creek  and  serve  as  the  model  for  format 
and  substance  of  the  plan  to  be 
established  for  the  Chopawamsic  Creek 
Watershed  Management  Plan. 

The  visitor  use  strategy  under  the 
Resources  Management  Plan  would 
reduce  or  eliminate  impacts  on  the 
natiual  environment  tlut}ugh  more 
effective  visitor  disporsal  and  increased 
visitor  awareness.  Rehabilitation  and 
maintenance  of  park  dams  will  preserve 
the  park's  primary  wetland  habitat. 
Management  options  and  temporary 
modifications  at  Cabin  Camp  3  will  be 
explored. 

After  reviewing  the  comments  on  the 
GMP/EA  for  Prince  William  Forest  Park, 
the  National  Park  Service  has  adopted 
the  preferred  alternative.  Alternative  A. 
adoption  of  the  Resources  Management 
Plan.  The  implementation  of  the 
preferred  alternative,  as  described, 
would  not  constitute  major  Federal 
action  that  would  have  significant 
impact  on  the  quality  of  the  human 
environment  within  the  meaning  of 
Section  102(2)(c)  of  the  National 
Environmental  Policy  act  of  1969. 
Accordingly,  the  preparation  of  an 
environmental  impact  statement  vrih 
not  be  required. 

SUPPLEMENTARY  INFORMATION:  Requests 
for  copies  of  the  GMP/EA.  or  for  any 
additional  information,  should  be 
directed  to:  Robert  Hickman, 
Superintendent,  Prince  William  Forest 
Park,  18100  Park  Headquarters, 
Triangle,  Virginia  22172;  or  by  calling 
(703) 221-4706. 

Dated:  September  30, 1999. 
Teny  R.  Carlstrom, 

Regional  Director,  National  Capital  Region. 
[FR  Doc.  99-25966  Filed  10-6-99;  8:45  am) 
■UMG  CODE  4310-70-M 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Colorado  River  Basin  Salinity  Control 
Advisory  Council;  Correction 

agency:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice;  correction. 

summary:  The  Bureau  of  Reclamation 
published  a  document  in  the  Federal 
Register  on  October  1, 1999,  concerning 
the  announcement  of  an  upcoming 
public  meeting  of  the  Colorado  River 
Basin  Salinity  Control  Advisory  Coimcil 
in  San  Francisco,  California.  The 
document  contained  an  incorrect 
location  for  the  public  meeting. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
David  Trueman,  Colorado  River  Salinity 
Control  Program  Manager,  Bureau  of 
Reclamation,  (801)  524-3753. 

Correction 

In  the  Federal  Register  of  October  1 , 
1999,  in  FR  Doc.  99-25476,  on  page 
53408,  in  the  third  colimm,  correct  the 
third  sentence  under  DATES  AND 
LOCATIONS  to  read  as  follows: 

The  meeting  will  be  held  at  the 
Environmental  Protection  Agency 
Building  at  75  Hawthorne  Street,  San 
Francisco,  California. 

Dated:  October  1,  1999. 
Erica  Petacchi, 

Federal  Register  Liaison. 

[FR  Doc.  99-26117  Filed  10-6-99;  8:45  am] 

BIUING  C006  43ia-«4-W 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Glen  Canyon  Adaptive  Management 
Work  Group  (AMWG)  and  Glen  Canyon 
Technical  Work  Group  (TWG) 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Adaptive  Management 
Program  (AMP)  was  implemented  as  a 
result  of  the  Record  of  Decision  on  the 
Operation  of  Glen  Canyon  Dam  Final 
Environmental  Impact  Statement  and  to 
comply  with  consultation  requirements 
of  the  Grand  Canyon  Protection  Act 
(Pub.  L.  102-575)  of  1992.  The  AMP 
provides  an  organization  and  process  to 
ensure  the  use  of  scientific  information 
in  decision  making  concerning  Glen 
Canyon  Dam  operations  and  protection 
of  the  affected  resources  consistent  with 
the  Grand  Canyon  Protection  Act.  The 
AMP  has  been  organized  and  includes 
a  federal  advisory  committee  called  the 


Glen  Canyon  Adaptive  Management 
Work  Group,  a  technical  work  group,  a 
monitoring  and  research  center,  and 
independent  review  panels.  The  TWG  is 
a  subcommittee  of  the  AMWG  and 
provide  technical  advice  and 
information  for  the  AMWG  to  act  upon. 
DATES  AND  LOCATION:  The  Glen  Canyon 
Adaptive  Management  Work  Group  will 
conduct  two  (2)  open  public  meetings  as 
follows: 

Phoenix,  Arizona — October  21,  1999. 
The  meeting  will  begin  at  9:30  a.m.  and 
conclude  at  4  p.m.  The  meeting  will  be 
held  at  the  Bureau  of  Indian  Affairs — 
Phoenix  Area  Office,  2  Arizona  Center, 
Conference  Room  A  and  B  (12th  Floor), 
400  North  5th  Street,  Phoenix,  Arizona. 

Agenda:  The  purpose  of  the  meeting 
is  to  address  administrative  issues  and 
AMP  goals,  and  review  the  budget 
format,  ad  hoc  group  reports,  and  Fiscal 
Year  1999  annual  report  to  Congress. 

Phoenix,  Arizona — January  20-21, 
2000.  The  meeting  will  begin  at  9:30 
a.m.  and  conclude  at  5  p.m.  on  the  first 
day  and  begin  at  8  a.m.  and  conclude  at 
12  noon  on  the  second  day.  The  meeting 
will  be  held  at  the  Bureau  of  Indian 
Affairs — Phoenix  Area  Office,  2  Arizona 
Center,  Conference  Room  A  and  B  (12th 
Floor),  400  North  5th  Street,  Phoenix, 
Arizona. 

Agenda:  The  purpose  of  the  meeting 
is  to  address  administrative  issues  and 
discuss  the  following:  AMP  strategic 
plan,  organization  location  of  the  Grand 
Canyon  Monitoring  and  Research  Center 
(GCMRC),  status  of  filling  the  GCMRC 
director  position,  tribal  participation 
update,  flood  avoidance  activities,       " 
programmatic  agreement  five-year 
budget,  National  Research  Coimcil 
report,  Kanab  ambersnail  workshop, 
GCMRC  report  on  activities.  Fiscal  Year 
2001  budget  and  work  plans,  State  of 
Natural  and  Cultural  Resources  in  the 
Colorado  River  Ecosystem  report, 
experimental  flow  regimes,  status  of  the 
temperatiu«  control  device,  GCMRC 
Fiscal  Year  1999  contract  reports 
stunmary,  2001  budget,  environmental 
compliance  issues,  and  basin  hydrology. 
DATES  AND  LOCATIONS:  The  Glen  Canyon 
Technical  Work  Group  will  conduct 
three  (3)  open  public  meetings  as 
follows: 

Phoenix,  Arizona — October  22,  1999. 
The  meeting  will  begin  at  8  a.m.  and 
conclude  at  3  p.m.  The  meeting  will  be 
held  at  the  Bureau  of  Indian  Affairs — 
Phoenix  Area  Office,  2  Arizona  Center, 
Conference  Room  A  and  B  (12th  Floor), 
400  North  5th  Street,  Phoenix,  Arizona. 

Agenda:  The  purpose  of  the  meeting 
is  to  address  administrative  issues  and 
discuss  the  AMP  goals,  budget  format, 
ad  hoc  group  report,  and  review  the 


Fiscal  Year  1999  annual  report  to 
Congress. 
Phoenix,  Arizona — December  8-9, 

1999.  The  meeting  will  begin  at  9:30 
a.m.  and  conclude  at  5  p.m.  on  the  first 
day  and  begin  at  8  a.m.  and  conclude  at 
3  p.m.  on  the  second  day.  The  meeting 
will  be  held  at  the  Arizona  Department 
of  Water  Resources  Office,  Conference 
Room  A  (3rd  Floor),  500  North  3rd 
Street,  Phoenix,  Arizona. 

Agenda:  The  purpose  of  the  meeting 
is  to  address  administrative  issues  and 
discuss  the  AMP  goals,  budget  format. 
ad  hoc  group  report,  2001  budget  and 
work  plans,  environmental  compliance 
issues,  State  of  Natiual  and  Cultural 
Resoiuces  in  the  Colorado  River 
Ecosystem  report,  basin  hydrology, 
experimental  flow  regimes,  temperature 
control  device  workshop  report,  and 
recommend  the  Fiscal  Year  1999  annual 
report  to  Congress. 

Phoenix,  Arizona — January  19  and  21, 

2000.  The  meeting  will  begin  at  1  p.m. 
and  conclude  at  4  p.m.  on  the  first  day 
and  begin  at  1  p.m.  and  conclude  at  3:00 
p.m.  on  the  second  day.  The  meeting 
will  be  held  at  the  Bureau  of  Indian 
Affairs — Phoenix  Area  Office,  2  Arizona 
Center,  Conference  Room  A  and  B  (12th 
Floor),  400  North  5th  Street,  Phoenix. 
Arizona. 

Agenda:  The  purpose  of  the  meeting 
is  to  address  administrative  issues, 
discuss  the  agenda  for  the  AMWG 
meeting  to  be  held  on  January  20,  2000, 
and  discuss  the  process  to  review 
management  objectives  and  information 
needs.  In  addition,  the  following  items 
will  be  discussed:  Tribal  participation 
update,  Kanab  ambersnail  workshop. 
GCMRC  Request  for  Proposal  status, 
Lake  Powell  plan.  Fiscal  Year  2001 
budget.  Fiscal  Year  2000  aimual  plan. 
GCMRC  Fiscal  Year  1999  contract 
reports  summary,  experimental  flows  ad 
hoc  report,  status  of  pit  tag  data  files, 
temperature  control  device  status  report, 
programmatic  compliance,  strategic 
plan,  basin  hydrology,  and  assignments 
fi-om  AMWG  meetings. 

Agenda  items  may  be  revised  prior  to 
any  of  the  meetings.  Final  agendas  will 
be  posted  15  days  in  advance  of  each 
meeting  and  can  be  found  at  the 
following  Internet  site:  http:// 
www.uc.usbr.gov/amp/.  Time  will  be 
allowed  on  each  agenda  for  any 
individual  or  organization  wishing  to 
make  formal  oral  comments  (limited  to 
10  minutes)  at  the  meetings. 

To  allow  full  consideration  of 
information  by  the  TWG  and  AMWG 
members,  written  notice  must  be 
provided  to  Randall  Peterson,  Bureau  of 
Reclamation,  Upper  Colorado  Regional 
Office,  125  South  State  Street,  Room 


54640 


Federal  Register/Vol.  64,  No.  194/Thursday,  October  7,  1999 /Notices 


6107.  Salt  Lake  City.  Utah  84138-1102; 
telephone  (801)  524-3758:  faxogram 
(801)  524-3858;  E-mail  at: 
rpeterson@uc.usbr.gov  at  least  FIVE  (5) 
days  prior  to  the  meeting.  Any  written 
comments  received  will  be  provided  to 
the  TWG  and  ANfWG  members  at  the 
meetings. 

FOR  FURTHER  mFORMATK>N  CONTACT: 
Randall  Peterson,  telephone  (801)  524- 
3758;  faxogram  (801)  524-3858;  E-mail 
at:  rpeterson@uc.usbr.gov. 

Dated:  October  1, 1999. 
Eluid  L.  Martinez. 

Commissioner. 

[FR  Doc.  99-26118  Filed  10-6-99:  8:45  am] 

BMJJNQCOOE  4310-M-P 


INTERNATIONAL  TRADE 
COMMISSION 

Agency  Fonn  Submtttod  for  0MB 
Review 

agency:  United  States  International 
Trade  Commission. 
action:  The  U.S.  International  Trade 
Commission  (USITC)  has  submitted  the 
following  information  collection 
requirements  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995.  (44 
U.S.C.  Chap.  35).  requesting  extension 
of  a  currently  approved  collection: 
USITC  Reader  Satisfaction  Survey  (OMB 
No.:  3117-0188). 

EFFECTIVE  DATE:  October  1. 1999. 
PURPOSE  OF  INFORMATION  COLLECTION: 

The  requested  extension  of  a  currently 
approved  collection  (one-page  survey)  is 
for  use  by  the  Commission,  and 
complies  with  objectives  set  forth  in  the 
Government  Performance  and  Results 
Act  of  1993  (Pub.  L.  103-62).  to 
establish  measures  to  improve 
information  on  program  performance, 
and  specifically,  to  focus  on  evaluating 
results,  quality,  and  customer 
satisfaction.  TTie  one-page  survey  will 
be  placed  inside  the  cover  of  certain 
public  reports  issued  annually  or  on 
occasion  by  the  Commission  pursuant  to 
section  332  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1332),  and  including  public 
reports  that  meet  agency  requirements 
for  the  USITC  Research  Program. 
PUBLIC  COMMENTS  REGARDING  THE 
INFORMATION  COLLECTION:  OMB  is 
required  to  make  a  decision  concerning 
extension  of  this  currently  approved 
collection  between  30  and  60  days  after 
publication  of  this  notice.  To  be  assured 
of  consideration,  comments  must  be 
received  at  OMB  by  the  Desk  Officer/ 


USITC  within  30  days  of  publication  of 
this  notice  in  the  Federal  Register. 

Summary  of  Proposal 

(1)  Number  of  forms  submitted:  one. 

(2)  Title  of  form:  USITC  Reader 
Satisfaction  Survey. 

(3)  Type  of  request:  extension  of  a 
currently  approved  collection. 

(4)  Frequency  of  use:  annual  or  on 
occasion  information  gathering. 

(5)  Elescription  of  Respondents: 
Interested  parties  receiving  most  all 
public  reports  issued  by  the  USITC. 
with  the  exception  of  Title  VII  reports. 

(6)  Estimated  number  of  respondents: 
1,500  annually. 

(7)  Estimated  total  number  of  hours  to 
complete  the  forms:  375  hours  annually. 

(8)  Response  burden:  less  than  15 
minutes  for  each  individual  respondent. 

(9)  Information  requested  on  a 
voluntary  basis  is  not  proprietary  in 
natiire,  but  rather  for  program 
evaluation  purposes  and  is  not  intended 
to  be  published.  Commission  treatment 
of  questionnaire  responses  will  be 
followed;  responses  will  be  aggregated 
and  will  not  be  presented  in  a  maimer 
that  will  reveal  the  individual  parties 
that  supplied  the  information. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  public  notice  (Agency 
Form  Submitted  for  OMB  Review)  along 
with  the  survey  and  Supporting 
Statement  to  be  submitted  to  the  Office 
of  Management  and  Budget  will  be 
posted  on  the  Commission's  World 
Wide  Web  site  at  http://www.u8itc.gov/ 
whatsnew.htm  or  the  agency 
submissions  to  OMB  in  connection  with 
this  request  may  be  obtained  from  Larry 
Brookhart,  Office  of  Industries.  U.S. 
International  Trade  Commission,  500  E 
Street,  SW,  Washington.  DC  20436 
(telephone  no.  202-205-3418). 
Comments  should  be  addressed  to:  Desk 
Officer  for  U.S.  International  Trade 
Commission.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget  (OMB). 
Washington.  DC  20503  (telephone  no. 
202-395-3897).  Copies  of  any 
comments  should  also  be  provided  to 
Robert  Rogowsky.  Director  of 
Operations.  U.S.  International  Trade 
Commission,  500  E  Street,  SW, 
Washington,  DC  20436,  who  is  the 
Commission's  designated  Senior  Official 
under  the  Paperwork  Reduction  Act. 

Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal,  (telephone  no.  202-205-1810). 

Issued:  October  1. 1999. 


By  order  of  the  Commission. 
Donna  R.  Koehnke, 

Secretary. 

[FR  Doc.  99-26190  Filed  10-6-99;  8:45  am] 

BILUNO  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

Sunshine  Act  Meeting:  Emergency 
Notice  of  Cancellation  and 
Rescheduling  of  Commission  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 

States  International  Trade  Commission. 

ORIGINAL  TIME  AND  DATE:  October  5, 1999 

at  11  a.m. 

NEW  DATE  AND  TIME:  Not  later  than 

January  12,  2000  (see  below). 

place:  Room  101,  500  E  Street  S.W., 

Washington.  DC  20436;  Telephone: 

(202) 205-2000. 

STATUS:  Open  to  the  public. 

Under  19  CFR  §  201.35(c)(1).  the 
Commission  determined  to  cancel  and 
reschedule  the  meeting  of  Tuesday. 
October  5. 1999  at  11:00  a.m.  Seven  (7) 
days  notice  was  not  possible. 

The  Commission  has  further 
determined,  pursuant  to  19  U.S.C. 
1675(c)(5)(C)(v)).  to  reschedule  the 
meeting  to  consider  these  reviews  to  the 
earlier  often  (10)  calendar  days 
following  the  date  on  which  the 
Presidential  Proclamation  concerning 
hivestigation  No.  TA-201-69,  Certain 
Steel  Wire  Rod.  is  published  in  the 
Federal  Register  or  not  later  than 
January  12.  2000.  Parties  to  the  reviews 
may  file  supplementary  final  comments, 
limited  to  the  implications  of  the 
Presidential  Proclamation  in 
Investigation  No.  TA-201-69  for  the 
Commission's  determinations  in  these 
reviews,  by  no  later  than  five  (5) 
calendar  days  preceding  the  meeting 
date. 

A  further  notice  will  annoimce  the 
date  and  time  of  the  rescheduled 
meeting. 

Issued:  October  5. 1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  99-26327  Filed  10-5-99;  2:43  pm) 
BtLUNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

Sunshine  Act  Meeting 

agency  holding  the  meeting:  United 
States  International  Trade  Commission. 
time  and  date:  October  13, 1999  at  11 
a.m. 
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PLACE:  Room  101,  500  E  Street  S.W., 
Washington,  DC  20436,  Telephone: 
(202) 205-2000. 
STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  Nos.  731-TA-125-126 
(Review)(Potassium  Permanganate  from 
China  and  Spain) — briefing  and  vote. 
(The  Commission  will  transmit  its 
determination  to  the  Secretary  of 
Commerce  on  October  27,  1999.) 

5.  Outstanding  action  jackets:  none. 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  October  5, 1999. 

By  order  of  the  Cominission. 
Donna  R.  Koehnke, 
'  Secretary. 
[FR  Doc.  99-26328  Filed  10-5-99;  2:43  pm) 

BHJJNG  CODE  7aa(M»-P 


DEPARTMENT  OF  JUSTICE 

OffiM  of  Community  Oriented  Policing 
Servlcee 

Agency  InfomMtion  Collection 
Activltiee:  Proposed  Collection; 
Comment  Reqiieet 

ACTION:  Notice  of  information  collection 
imder  review:  new  collection;  bringing 
the  crime  victim  into  community 
policing. 

The  Department  of  Justice,  Office  of 
Community  Oriented  Policing  Services 
(COPS)  has  submitted  the  following 
information  collection  request  (ICR) 
utilizing  emergency  review  procedures, 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  OMB  approval 
has  been  requested  by  October  15, 1999. 
If  granted,  the  emergency  approval  is 
only  valid  for  180  days.  All  comments 
and/or  questions  pertaining  to  this 
pending  request  for  emergency  approval 
must  be  directed  to  OMB,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Ms.  Debra  Bond,  202/395- 
7316,  Department  of  Justice  Desk 
Officer.  Washington,  DC  20530.  You 
may  also  submit  comments  to  Ms.  Bond 
via  facsimile  at  202/395-6974. 

During  the  first  60  days  of  this  same 
period  a  regular  review  of  this 
information  collection  is  also  being 
imdertaken.  Comments  are  encoiuaged 
and  will  be  accepted  imtil  December  6, 


1999.  During  the  60-day  regular  review 
all  comments  and  suggestions,  or 
questions  regarding  additional 
information,  to  include  obtaining  a  copy 
of  the  proposed  information  collection 
instrument  with  instructions,  should  be 
directed  to  the  COPS  Office, 
Administration  Division,  COPS  Office, 
U.S.  Department  of  Justice,  1100 
Vermont  Avenue,  NW,  Washington,  DC 
20530;  attn:  Sarah  Hosemann. 
Comments  also  may  be  submitted  to  the 
COPS  Office  via  facsimile  to  202-514- 
2852;  attn:  Sarah  Hosemann.  Comments 
should  address  one  or  more  of  the 
following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  asstmiptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  iiipluding  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  may  also  be  submitted  to 
the  Department  of  Justice  (DOJ),  Justice 
Management  Division,  Information 
Management  and  Security  Staff, 
Attention:  Department  Deputy 
Clearance  Officer,  Suite  1220, 1331    - 
Pennsylvania  Avenue  NW,  Washington, 
DC  20530. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  collection. 

Title  of  the  Form/Collection:  Bringing 
the  Victim  Into  Community  Policing: 
Surveys  for  Police  Executives  and 
Victims'  Organizations. 

(2)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form:  COPS  33/01.  Office  of 
Community  Oriented  Policing  Services, 
U.S.  Department  of  Justice. 

(3)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Representatives  from  victims' 
organizations  and  policing  agencies  will 
be  asked  to  respond.  The  survey  of 
Police  Executives  vtrill  focus  on  police 
agencies  that  have  a  responsibility  for 
providing  services  to  a  residential 


population.  The  sample  will  be  selected 
from  miuiicipal  and  county  police 
departments  with  ten  qr  more  full-time 
officers.  The  sample  derived  from 
Victim's  Organizations  will  be  selected 
from  organizations  located  in  the  same 
communities  as  the  policing  sample. 

As  a  way  to  further  its  mandate  to 
promote  commtmity  policing,  the  COPS 
Office  is  interested  in  learning  about  the 
relationships  that  have  developed 
between  policing  agencies  and 
organizations  that  represent  the  needs 
and  interests  of  victims  of  crime. 
Commxmity  policing  has  played  an 
important  role  in  sensitizing  police 
agencies  to  the  needs  of  victims  of 
crime.  However,  victims  are  not 
generally  viewed  as  potential  resources 
or  potential  partners  in  crime  control 
and  order  maintenance.  Similarly, 
victims'  organizations  have  not  looked 
to  police  departments  as  partners  in 
reducing  victimization  or  strengthening 
the  role  of  the  victim  in  the 
investigations  of  crime,  crime 
prevention,  and  community  safety. 
More  information  is  needed  to  explore 
ways  of  improving  victims'  confidence 
in  police;  establishing  healthy 
partnerships  between  the  police, 
victims,  and  victims'  organizations;  as 
well  as  promoting  public  safety.  The 
surveys  for  victims'  organizations  and 
police  executives  will  help  establish  a 
baseline  of  ciurent  policies  and 
practices  regarding  the  development  of 
partnerships  between  these  agencies. 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  Surveys  will  be  administered 
by  phone  with  500  representatives  from 
organizations  for  victims  of  crime  and 
500  police  executives  for  a  total  sample 
of  1,000  respondents.  Phone 
administration  and  preparation  will  take 
approximately  one  hour  per  survey. 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  Approximately  1,000  hours. 

If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1220, 
National  Place,  1331  Pennsylvania,  NW, 
Washington,  DC  20530. 

Dated:  October  1, 1999. 
Brenda  E.  Oyer, 

Department  Deputy  Clearance  Officer,  United 

States  Department  of  Justice. 

(PR  Doc.  99-26146  Filed  10-6-99: 8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  ttw  Clean  Water  Act 

Notice  is  hereby  given  that  a  consent 
decree  in  United  States  and  State  of 
Maryland  v.  Mayor  and  City  Council  of 
Baltimore,  Civil  Action  No.  97-4185  (D. 
Md)  was  lodged  with  the  court  on 
September  29. 1999. 

The  proposed  decree  resolves  claims 
of  the  United  States  and  State  of 
Maryland  against  the  Mayor  and  City 
Council  of  Baltimore  under  section 
309(b)  and  (d)  of  the  Clean  Water  Act 
(the  "Act"  or  "CWA").  33  U.S.C. 
1319(b)  and  (d),  for  violations  of 
National  Pollutant  Discharge 
Elimination  System  ("NPDES")  permits 
issued  to  the  City  of  Baltimore's 
Ashburton  Water  Filtration  Plant  and 
Patapsco  Wastewater  Treatment  Plant. 
In  the  decree,  Baltimore  agrees  to  pay  a 
total  civil  penalty  of  $1  million,  perform 
Supplemental  Environmental  Projects 
valued  at  $2.5  million,  and  implement 
necessary  injunctive  relief  at  both 
plants. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  and  State 
of  Maryland  v.  Mayor  and  City  Council 
of  Baltimore,  Civil  Action  No.  97-4185 
(D.  Md.),  DOJ  Ref.  #90-5-1-1-4402. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  United  States 
Attorney,  District  of  Maryland,  United 
States  Courthouse,  101  West  Lombard 
Street.  6th  Floor.  Baltimore.  MD  21201. 
(410)  209-4800.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  by  mail 
from  the  Department  of  Justice  Consent 
Decree  Library.  PO  Box  7611, 
Washington.  DC  20044.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
and  enclose  a  check  in  ^e  amount  of 
$19.50  (25  cents  per  page  reproduction 
costs,  excluding  attachments),  payable 
to  the  Consent  Decree  Library. 
Walker  B.  Smith. 

Deputy  Chief,  Environmental  Enforcement 
Section,  Envimnment  and  Natural  Resources 
Division. 
IFR  Doc.  99-26107  Filed  10-6-99;  8:45  am] 

BILLMQ  CODE  441»-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprettensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA) 

In  accordance  with  Departmental 
policy  at  28  CFR  50.7,  notice  is  hereby 
given  that  on  September  21, 1999,  a 
proposed  consent  decree  in  United 
States  v.  Eagle-Picher  Industries,  Inc. 
and  Exide  Corporation,  Civil  Action  No. 
3:99-CV-2140-T,  was  lodged  with  the 
United  States  District  Court  for  the 
Northern  District  of  Texas.  Dallas 
Division.  The  proposed  Consent  Decree 
resolves  the  liability  of  Exide 
Corporation  under  Sections  106  and  107 
of  CERCLA  at  the  RSR  Superfund  Site 
("Site")  located  in  Dallas.  Texas.  Under 
the  terms  of  the  Consent  Decree,  Exide 
Corporation  has  agreed  to  pay  $450,000 
for  reimbursement  of  response  costs. 

For  a  period  of  thirty  (30)  days  from 
the  date  of  this  publication,  the 
Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  Consent  Decree  from  persons 
who  are  not  parties  to  the  action. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natiiral  Resources 
Division,  U.S.  Department  of  Justice. 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Exide  Corporation, 
DOJ  #90-11-3-1613/1. 

The  proposed  Consent  Decree  may  be 
examined  at  the  offices  of  the  United 
States  Attorney  for  the  Northern  District 
of  Texas,  Dallas  Division,  1100 
Conunerce  St..  3rd  Floor,  Dallas,  Texas 
75242-16996.  and  at  the  office  of  the 
United  States  Environmental  Protection 
Agency,  Region  VI,  1445  Ross  Avenue, 
Dallas,  Texas  75202  (Attention:  Mike 
Barra,  Assistant  Regional  Counsel).  A 
copy  of  the  Consent  Decree  may  also  be 
obtained  by  mail  from  the  Department 
of  Justice  Consent  Decree  Library.  P.O. 
Box  7611,  Washington.  DC  20044. 
Copies  of  the  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  Such  requests  should  be 
accompanied  by  a  check  in  the  amount 
of  $6.00  (25  cents  per  page  reproduction 
charge  for  decree,  payable  to  "Consent 
Decree  Library".  When  requesting 
copies,  please  refer  to  United  States  v. 
Exide  Corporation.  DOJ  #90-11-3- 

1613/1. 
Joel  Gross, 

Chief  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(PR  Doc.  99-26176  Filed  10-6-99;  8:45  am] 

BILLING  COOE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA) 

In  accordance  with  Department  policy 
at  28  CFR  50.7.  notice  is  hereby  given 
that  on  September  21. 1999.  a  proposed 
consent  decree  in  United  States  v. 
Eagle-Picher  Industries,  Inc.,  and  Exide 
Corporation,  Civil  Action  No.  3:99-CV- 
2140-T,  was  lodged  with  the  United 
States  District  Coml  for  the  Northern 
District  of  Texas,  Dallas  Division.  The 
proposed  Consent  Decree  resolves  the 
liability  of  Eagle-Picher  Industries.  Inc. 
under  Sections  106  and  107  of  CERCLA 
at  the  RSR  Superfund  Site  ("Site") 
located  in  Dallas.  Texas.  Under  the 
terms  of  the  Consent  Decree,  Eagle- 
Picher  has  agreed  to  an  Allowed 
Environmental  Claim  in  its  Chapter  11 
Bankruptcy  proceeding  for  the  United 
States  in  the  amount  of  $2.1  million.  For 
a  period  of  thirty  (30)  days  from  the  date 
of  this  publication,  the  Department  of 
Justice  will  receive  written  comments 
relating  to  the  proposed  consent  decree 
from  persons  who  are  not  parties  to  the 
action.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Eagle-Picher 
Industries.  Inc.,  et  al.,  DOJ  #90-11-3- 
1613/2. 

The  proposed  consent  decree  may  be 
examined  at  the  offices  of  the  United 
States  Attorney  for  the  Northern  District 
of  Texas,  Dallas  Division,  1100 
Commerce  St.,  3rd  Floor.  Dallas,  Texas, 
75242-16996.  and  at  the  office  of  the 
United  States  Enviroimiental  Protection 
Agency,  Region  VI.  1445  Ross  Avenue, 
Dallas,  Texas  75202  (Attention:  Mike 
Barra,  Assistant  Regional  Counsel).  A 
copy  of  the  consent  decree  may  also  be 
obtained  by  mail  from  the  Department 
of  Justice  Consent  Decree  Library,  P.O. 
Box  7611.  Washington,  DC  20044. 
Copies  of  the  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  Such  request  should  be 
accompanied  by  a  check  in  the  amount 
of  $6.00  (25  cents  per  page  reproduction 
charge  for  decree,  payable  to  "Consent 
Decree  Library".  When  requesting 
copies,  please  refer  to  United  States  v. 
Eagle-Picher  Industries,  Inc.,  et  al.,  DOJ 
#90^11-3-1613/2. 
Joel  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  99-26177  Filed  10-6-99;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  the  Consent 
Decree  Under  the  Ciean  Water  Act  as 
Amended  by  the  Oil  Pollution  Act 

Under  28  CFR  50.7  notice  is  hereby 
given  that  on  September  28, 1999,  a 
proposed  Consent  Decree  in  United 
States  and  State  of  Louisiana  v.  Equilon 
Pipeline  Company  LLC,  Civil  Action  No. 
99-2961,  was  lodged  with  the  United 
States  District  Court  for  the  Eastern 
District  of  Louisiana. 

In  this  action  the  United  States  on 
behalf  of  the  National  Oceanic 
Atmospheric  Administration,  the 
Department  of  Interior's  Fish  and 
Wildlife  Service,  and  the  Coast  Guard; 
and  the  State  of  Louisiana  on  behalf  of 
the  Louisiana  Oil  Spill  Coordinator, 
Department  of  Environmental  Quality, 
Department  of  Wildlife  and  Fisheries, 
and  Department  of  Natural  Resources, 
sought  recovery  of  natural  resource 
damages,  removal  costs,  and  other 
expenses  arising  out  of  the  May  16, 
1997,  discharge  of  oil  from  a  pipeline 
located  in  Lake  Barre,  Terrebonne 
Parish,  Louisiana.  The  proposed 
Consent  Decree  provides  that  Equilon 
Pipeline  Company  LLC,  successor 
corporation  to  Texaco  Pipeline  Inc.  by 
way  of  merger,  will  perform  a 
restoration  project  consisting  of  planting 
marsh  grasses  on  East  Timbalier  Island 
and  will  pay  state  response  costs  and 
past  state  and  federal  assessment  costs 
amounting  to  approximately  $480,000. 
Equilon  also  will  pay  future  assessment 
and  restoration  costs  to  the  state  and 
federal  agencies. 

The  E)epartment  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  and  the  State  of 
Ufuisiana  v.  Equilon  Pipeline  Company 
LLC,  D.J.  Ref.  90-5-1-1-06628. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  501  Magazine  Street,  Suite 
210,  New  Orleans,  Louisiana  and  at  the 
Louisiana  Oil  Spill  Coordinator's  Office, 
625  North  4th  Street,  Suite  800,  Baton 
Rouge,  Louisiana.  A  copy  of  the  Consent 
Decree  may  also  be  obtained  by  mail 
frt)m  the  Department  of  Justice  Consent 
Decree  Library,  P.O.  Box  7611, 
Washington,  DC  20044-7611.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $42.50  (25  cents 
per  page  reproduction  cost]  payable  to 
the  Consent  Decree  Library.  In 


requesting  a  copy  exclusive  of  exhibits, 
i.e.,  without  the:  (1)  Final  Damage 
Assessment  and  Restoration  Plan,  (2) 
Grant  of  Particular  Use  for  Construction, 
and  (3)  Monitoring  Plan,  please  enclose 
check  in  the  amoimt  of  $17.75  (25  cents 
per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Library. 
Joel  M.  Gross, 

Chief  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  99-26108  Filed  10-6-99;  8:45  am) 

BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Clean  Water  Act,  Oil 
Pollution  Act,  and  the  National  Marine 
Sanctuaries  Act 

Notice  is  hereby  given  that  on 
September  27, 1999,  a  proposed  Consent 
Decree  in  United  States  v.  Pearl 
Shipping  Company,  et  al.  Civil  Action 
No.  994359SBA  was  lodged  with  the 
United  States  District  Court  for  the 
Northern  District  of  California. 

In  this  action,  the  United  States 
sought  Civil  penalties,  response  costs, 
and  natural  resource  damages  for 
discharges  of  oil  from  the  tanker  vessel 
M/T  Command  into  the  San  Francisco 
Bay  and  the  Pacific  Ocean.  The  M/T 
Conunand  is  owned  by  defendant  Pearl 
Shipping  Company  and  operated  by 
defendant  Anax  International  Agencies, 
Inc.  The  State  of  Calfironia  is  also  a  co- 
plaintiff  with  the  United  States  and  has 
brought  claims  for  civil  penalties, 
natural  resource  damages,  response 
costs,  and  other  damages.  The  Consent 
Decree  resolves  the  claims  of  the  United 
States  and  the  State  of  California.  Under 
the  Decree,  the  defendants  will  pay 
$4.05  million  in  natiual  resource 
damages,  including  damage  assessment 
costs,  under  the  Clean  Water  Act,  33 
U.S.C.  1321,  the  Oil  Pollution  Act.  33 
U.S.C.  2702,  2706,  and  National  Marine 
Sanctuaries  Act,  16  U.S.C.  1443; 
$196,200  in  civil  penalties  for  violations 
of  the  National  Marine  Sanctuaries  Act, 
16  U.S.C.  1437;  $1,181,800  in  civil 
penalties,  response  costs,  and  other 
damages  to  the  State  of  California;  and 
$90,000  to  the  Coimty  of  San  Mateo  to 
settle  claims  of  the  County.  The  Consent 
Decree  also  includes  a  fleet-wide 
Corporate  Compliance  Program  to  be 
implemented  by  the  defendants  to 
prevent  future  spills. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 


Environment  and  Natural  Resoiures 
Division,  Department  of  Justice, 
Washington.  DC  20530,  and  should  refer 
to  Untied  States  v.  Pearl  Shipping 
Company,  et  al.,  D.J.  Ref.  No.  90-5-1- 
1-06455. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney.  Northern  District  of 
California,  450  Golden  Gate  Avenue, 
11th  Floor,  San  Francisco,  California 
94102,  (415)  436-7200,  and  at  the 
Consent  Decree  Library,  1425  New  York 
Avenue,  13th  Floor,  Washington,  DC 
20005.  (202)  514-1547.  A  copy  of  the 
Consent  Decree  may  also  be  obtained  by 
mail  from  the  Consent  Decree  Library, 
P.O.  Box  7611,  Washington,  DC  20044- 
7611.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amoimt  of  $7.00 
(25  cents  per  page  reproduction  cost) 
payable  to  the  Consent  Decree  Library. 
Walker  B.  Smith. 

Deputy  Chief  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  99-26178  Filed  10-6-^9:  8:45  am] 

BKUNQ  COM  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Second 
Amendntent  to  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

Notice  is  hereby  given  that  a  proposed 
Second  Amendment  to  the  Consent 
Decree  in  United  States  of  America  and 
the  State  of  New  Hampshire  v.  City  of 
Somersworth,  et  al..  Civil  No.  C-96-46- 
SD  (D.N.H.).  was  lodge  with  the  United 
States  District  Court  for  the  District  of 
New  Hampshire  on  September  29. 1999. 
The  proposed  Second  Amendment 
concerns  alleged  liability  of  the  United 
States  and  State  of  New  Hampshire, 
based  on  actions  by  the  New  Hampshire 
National  Guard,  pursuant  to  sections 
107  and  113  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA"),  42  U.S.C.  9607,  9613, 
regarding  response  actions  by  the  City  of 
Somersworth  and  the  General  Electric 
Company  at  the  Somersworth  Sanitary 
Landfill  Superfund  Site  ("Site")  in 
Somersworth,  New  Hampshire. 

The  proposed  Second  Amendment  to 
the  Consent  Decree  would  resolve  any 
potential  liability  which  the  New 
Hampshire  National  Guard  may  have  at 
the  Site  which  may  be  attributable  to  the 
United  States  by  requiring  the  United 
States  to  pay  $2,340.30  te  the  EPA 
Hazardous  Substances  Superfund  and 
$13,261.70  to  the  City  of  Somersworth 
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and  the  General  Electric  Company  in 
reimbursement  for  past  and  future 
response  costs  at  the  Site.  The  State  of 
New  Hampshire  will  make  identical 
payments  to  resolve  any  potential 
liability  which  the  New  Hampshire 
National  Guard  may  have  at  the  Site 
which  may  be  attributable  to  the  State. 

The  U.S.  Department  of  Justice  will 
receive  written  comments  relating  to  the 
proposed  Second  Amendment  to  the 
Consent  Decree  for  a  period  of  thirty 
(30)  days  from  the  date  of  publication  of 
this  notice.  Comments  should  be 
addressed  to  Harry  M.  Hughes,  Trial 
Attorney,  U.S.  Department  of  Justice, 
Environmental  Defense  Section,  P.O. 
Box  23986,  Washington,  DC.  20026- 
3986  and  should  refer  to  United  States 
of  America  and  the  State  of  New 
Hampshire  v.  City  of  Somersworth.  et 
al.  Qvil  No.  C-96-46-SD  (D.N.H.),  DJ# 
90-11-6-05509. 

The  proposed  Second  Amendment  to 
the  Consent  Decree  may  be  examined  at 
the  Clerk's-Office.  United  States  District 
Court  for  the  District  of  New  Hampshire, 
55  Pleasant  Street,  room  110  Concord, 
New  Hampshire  03301-3941  and  at  the 
Region  I  office  of  the  Environmental 
Protection  Agency,  1  Congress  Street, 
suite  1100.  Boston,  Massachusetts 
02114.  A  copy  of  the  proposed  consent 
decree  may  also  be  obtained  by  mail 
from  the  Eiepartment  of  Justice  Consent 
Decree  Library,  P.O.  Box  7611, 
Washington,  D.C.  20044.  In  requesting  a 
copy,  please  enclose  a  check  (there  is  a 
25  cent  per  page  reproduction  cost)  in 
the  amount  of  $6.25  payable  to  the 
"Consent  Decree  Library." 
Letitia  Grishaw, 

Chief.  Environmental  Defense  Section, 
Environmental  and  Natural  Resources 
Division,  Department  of  Justice. 
[FR  Doc.  99-26106  Filed  10-6-99:  8:45  am] 
BRJJNQ  COOC  4410-1S-«i 


DEPARTMENT  OF  JUSTICE 

AntHnitt  Division 

Notica  Pursuant  to  the  Mational 
Cooparativa  Research  and  Production 
Act  of  1993— General  Motors  and 
Toyota  Joint  Research  and 
Development  Project 

Notice  is  hereby  given  that,  on  May  3, 
1999,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  General  Motors  and 
Toyota  Joint  Research  and  Development 
Project  has  filed  written  notifications 
simultaneously  4fvith  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing:  (1)  The 


identities  of  the  parties  and  (2)  the 
nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circimistances.  Pursuant  to 
Section  6(b)  of  the  Act,  the  identities  of 
the  parties  are  General  Motors 
Corporation,  Detroit,  MI;  and  Toyota 
Motor  Corporation,  Toyota,  JAPAN.  The 
nature  and  objectives  of  the  venture  are 
to  cooperate  on  research  and 
development  related  to  certain 
advanced  vehicle  technology  to  permit 
them  to  respond  effectively  and 
promptly  to  customer  and  regulatory 
requirements.  The  goals  of  the  joint 
venture  are  to:  Develop  advanced 
vehicle  technology  superior  to  those 
which  either  company  could  do  alone, 
including  electric,  hybrid  electric  and 
fuel  cell  vehicles  or  their  components 
and  systems;  reduce  development  time 
for  such  new  technology  vehicles  and 
components;  increase  industry 
responsiveness  to  customer  needs  and 
regulatory  requirements  for  more 
efficient,  cleaner  vehicles;  accelerate 
necessary  changes  in  infrastructure  to 
support  advanced  technology  vehicles; 
provide  regulators,  globally,  with 
timely,  consistent  information  and 
advice  about  advanced  vehicle 
technology;  and  promote  early 
standardization  where  needed  to 
provide  global  customers  with  the 
desired  interchangeability  for  advanced 
vehicles  and  components. 
Constance  K.  Robinson. 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  99-26181  Filed  10-6-99;  8:45  am) 

BMXINQ  COOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Dhrision 

Notice  Pursuant  to  The  National 
Cooperathre  Research  and  Production 
Act  of  1993— Multiservice  Swttching 
Forum 

Notice  is  hereby  given  that,  on  April 
20, 1999,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C.  4301 
et  seq.  ("the  Act"),  Multiservice 
Switching  Forum  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Bosch 


Telecommunications,  Stuttgart. 
GERMANY;  Data  Connection  Ltd.. 
Enfield.  UNITED  KINGDOM;  IBM, 
Armonk  NY;  Marconi  Communications, 
New  Century  Park,  Coventry,  UNITED 
KINGDOM;  Mariner  Networks  Inc., 
Anaheim,  CA;  Mitel,  Kanata,  Ontario, 
CANADA;  Motorola,  Mansfield,  MA; 
NET,  Fremont,  CA;  Net  Insight, 
Stockhohn,  SWEDEN;  Nokia 
Telecommunications,  Helsinki, 
FINLAND;  NTT  Corporation,  Tokyo, 
JAPAN;  Oresis  Communications, 
Beaverton,  OR;  Samsimg  Telecom, 
Seoul,  KOREA;  Telefonic  de  Espana. 
Madrid,  SPAIN;  Tellabs,  Lisle.  IL; 
Trillium.  Los  Angeles,  CA;  and  Xbind, 
New  York,  NY  have  been  added  as 
parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  pltumed 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Multiservice 
Switching  Forum  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  January  22, 1999,  Multiservice 
Switching  Forum  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  piu^uant  to  Section  6(b)  of  the 
Act  on  May  26,  1999  (64  FR  28519). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  99-26180  Filed  ia-«-99:  8:45  am] 

BtLUNQ  C006  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
CoofieratWe  Research  and  Production 
Act  of  1993— National  Industrial 
information  Infrastructure  Protocols 
Solutions  for  Manufacturing- 
Adaptable  Replicable  Technology 

Notice  is  hereby  given  that,  on  April 
27, 1999,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  National  Industrial 
Information  Infrastructure  Protocols 
Solutions  for  Manufactiuing — 
Adaptable  Replicable  Technology 
(NniP-SMART)  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Schneider  Automation 
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Inc.,  North  Andover,  MA  has  been 
added  as  a  party  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  NUIP- 
SMART  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  May  1,  1996,  NIIIP-SMART  filed 
its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  April  29, 1997  (62  PR 
23268). 

The  last  notification  was  filed  with 
the  Department  on  November  19,  1997. 
A  notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  February  5, 1998  (63  FR  5970). 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  99-26179  Filed  10-6-99;  8:45  am] 
BUJJNG  COOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

NoUcs  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Salutation  Consortium, 
Inc. 

Notice  is  hereby  given  that,  on  May  6. 
1999,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Researdi  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  Salutation 
Consortium,  Inc.  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circimistances. 
Specifically,  Okamura  Corporation, 
Yokohama  Kanagawa,  JAPAN  has  been 
diopped  as  a  party  to  this  ventnre. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Salutation 
CoBscxtium,  Inc.  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  March  30, 1995,  Salutation 
Consortium,  Inc.  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  June  27, 1995  (60  FR  33233). 


The  last  notification  was  filed  with 
the  Department  on  February  8,  1999.  A 
notice  has  not  yet  been  published  in  the 
Federal  Register. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
{FR  Doc.  99-26183  Filed  10-6-99  8:45  am) 
MLUNG  COOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  ttie  National 
Cooperative  Researcli  and  Production 
Act  of  1993— Seagate  Technology,  inc., 
Advenced  Research  Corporation, 
imation  Corp.,  and  Peregrine 
Recording  Technology,  Inc. 

Notice  is  hereby  given  that,  on 
January  7,  1999,  pursuant  to  section  6(a) 
of  the  National  Cooperative  Research 
and  Production  Act  of  1993, 15  U.S.C. 
4301  etseq.  ("the  Act"),  Seagate 
Technology,  Inc.,  Advanced  Research 
Corporation,  Imation  Corp.,  and 
Peregrine  Recording  Technology,  Inc., 
have  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing:  (1)  The 
identities  of  the  parties  and  (2)  the 
nature  and  objectives  of  the  ventiire. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
section  6(b)  of  the  Act,  the  identities  of 
the  parties  are  Seagate  Technology,  Inc., 
Santa  Maria,  CA;  Advanced  Research 
Corporation,  Minneapolis,  MN;  Imation 
Corp.,  Oakdale,  MN;  and  Peregrine 
Recording  Technology.  Inc.,  St.  Paul, 
MN.  The  nature  and  objectives  of  the 
venture  are  to  develop  technologies  for 
a  small,  reliable,  low  cost,  high- 
bandwidth,  high-capacity,  fast  access 
tape  recorder  and  cartridge  media. 

The  planned  joint  activity  was  begun 
under  a  joint  research  and  development 
ventitte  entered  into  on  September  15, 
1995  between  Miimesota  Mining  and 
Manufacturing  Company  (3M),  Seagate 
Tape  Technology,  Inc.,  and  Advanced 
Research  Corporation  (60  FR  £2260). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  g»-26182  Filed  10-8-99;  8:45  am] 
■UJNQ  COOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— the  SNP  Consortium  Ltd. 
CTSC") 

Notice  is  hereby  given  that,  on  April 
21, 1999,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  The  SNP  Consortium 
Ltd.  ("TSC")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing:  (1)  The 
identities  of  the  parties;  and  (2)  the 
nature  and  objectives  of  the  ventvu^. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
Section  6(b)  of  the  Act,  the  identities  of 
the  parties  are  Bayer  Corporation, 
Tar^own,  NY;  Bristol-Myers  Squibb 
Company,  Princeton,  NJ;  Glaxo 
Wellcome  Inc.,  Research  Triangle  Park, 
NJ;  Hoechst  Marion  Roussel  Inc.. 
Bridgewater,  NJ;  Hoffinann-La  Roche 
Inc.,  Nutley,  NJ;  Monsanto  Company,  St. 
Louis,  MO;  Novartis  Pharmaceuticals 
Corporation,  East  Hanover,  NJ;  Pfizer 
Inc..  New  York.  NY;  SmithKline 
Beecham  Corporation,  Philadelphia,  PA; 
The  Wellcome  Trust  Limited,  as  trustee 
of  the  Wellcome  Trust,  London, 
England;  and  Zeneca  Inc.,  Wilmington, 
DE.  The  nature  and  objectives  of  the 
venture  are  to  carry  on  scientific 
research  in  the  public  interest, 
including  research  intended  to  advance 
the  field  of  human  medicine  by  creating 
a  single  nucleotide  polymorphism 
("SNP")  map  on  the  human  genome, 
that  will  then  be  made  freely  available 
to  the  public  on  a  nondiscriminatory 
basis.  The  joint  venture  will  enable  TSC 
to  create  a  high^density,  high-quality 
SNP  map  with  shared  financial  risk  and 
without  the  duplication  of  effort  that 
would  result  from  the  work  of 
individual  members.  As  the  SNP  map  is 
being  constructed,  it  will  be  placed  in 
the  public  domain  for  use  by  the 
worldwide  medical  research  commimity 
in  identifying  specific  genes  involved  in 
various  diseases,  thereby  facilitating 
downstream  research  and  development 
of  therapeutic,  diagnostic  and 
pharmaceutical  products. 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  99-26184  Filed  10-6-99;  8:45  am] 
BUJNG  COOE  4410-11-M 
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DEPARTMENT  OF  JUSTICE 

Immignrtion  and  Naturalization  Service 

Agency  information  Collection 
Activitiea;  Comment  Request 

ACTKW:  Request  0MB  emergency 
approval:  H-lB  data  collection  and 
filing  fee  exemption. 

The  Department  of  Justice, 
Irajnigration  and  Naturalization  Service 
(INS)  has  submitted  an  emergency 
information  collection  request  (ICR) 
utilizing  emergency  review  procediu-es, 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  section 
1320.13(a)(l)(ii)  and  (a)(2)(iii)  of  the 
Paperwork  Reduction  Act  of  1995.  The 
INS  has  determined  that  it  cannot 
reasonably  comply  with  the  normal 
clearance  procedures  imder  this  part 
because  normal  clearance  procedures 
are  reasonably  likely  to  prevent  or 
disrupt  the  collection  of  information. 
Therefore,  OMB  approval  has  been 
requested  by  October  15, 1999.  If 
granted,  the  emergency  approval  is  only 
valid  for  180  days.  ALL  comments  and/ 
or  questions  pertaining  to  this  pending 
request  for  emergency  approval  MUST 
be  directed  to  OMB,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Mr.  Stviart  Shapiro.  202-395- 
7316,  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503  before 
October  15. 1999.  Comments  regarding 
the  emergency  submission  of  this 
information  collection  may  also  be 
submitted  via  facsimile  to  Mr.  Shapiro 
at  202-395-6974. 

During  the  first  60  days  of  this  same 
period,  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  During  the  regular  review 
period,  the  INS  requests  written 
comments  and  suggestions  from  the 
pubic  and  affected  agencies  concerning 
this  information  collection.  Comments 
are  encoiaraged  and  will  be  accepted 
imtil  December  6, 1999.  During  the  60- 
day  regular  review,  ALL  comments  and 
suggestions,  or  questions  regarding 
additional  information,  to  include 
obtaining  a  copy  of  the  information 
collection  instnunent  with  instructions, 
should  be  directed  to  Mr.  Richard  A. 
Sloan.  202-514-3291.  Director.  Policy 
Directives  and  Instructions  Branch, 
Immigration  and  Naturalization  Service, 
U.S.  Department  of  Justice,  Room  5307, 
435  I  Street,  NW.,  Washington,  DC 
20536.  Written  conmients  and 
suggestions  from  the  pubic  and  affected 
agencies  concerning  the  proposed 
collection  of  information  should  address 
one  or  more  of  the  following  four  points: 


1.  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

2.  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

3.  Enhance  the  quality,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and 

4.  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

1.  Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

2.  Title  of  the  Form/Collection:  H-lB 
Data  Collection  and  Filing  Fee 
Exemption. 

3.  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  I-129W.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

4.  Affected  pubic  who  will  be  asked  or 
required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  This  addendum  to  Form  1-129 
will  be  used  by  the  INS  to  determine  if 
an  H-lB  petitioner  is  exempt  from  the 
additional  filing  fee  of  $500,  as  provided 
by  the  American  Competitiveness  and 
Workforce  Improvement  Act  of  1998. 

5.  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  ai\  average  respondent  to 
respond:  190,000  responses  at  30 
minutes  per  response. 

6.  An  estimate  of  the  total  pubic 
burden  (in  hours)  associated  with  the 
collection:  95,000  aimual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 


Dated:  September  29, 1999. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
[FR  Doc.  99-26132  Filed  10-6-99;  8:45  am] 

BHXINO  CODE  4410-10-M 

DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities  Proposed  Collection: 
Comment  Request 

action:  Notice  of  information  collection 
under  review;  (New  collection);  Generic 
clearance  of  customer  satisfaction 
surveys. 

The  following  agencies  have 
submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995:  The 
Bureau  of  Justice  Assistance  (BJA), 
Biireau  of  Justice  Statistics  (BJS), 
National  Institute  of  Justice  (NIJ),  Office 
of  Justice  Programs  (OJP),  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention  (OJJDP),  Office  for  Victims  of 
Crime  (OVC),  and  the  Office  of  National 
Drug  Control  Policy  (ONDCP).  Office  of 
Management  and  Budget  approval  is 
being  sought  for  the  information 
collection  listed  below.  This  proposed 
information  collection  was  previously 
published  in  the  Federal  Register  on 
Jime  15, 1999,  allowing  for  a  60-day 
public  conunent  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment  until  November  8, 1999.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Writen  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  Washington,  DC  20530. 
Additionally,  comment  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DO J),  Justice  Management  Division, 
Information  Management  and  Security 
Staff,  Attention:  Department  Deputy 
Clearance  Officer,  Suite  1220, 1331 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20530. 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
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information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  biu-den  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

J[3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information: 

(1)  Type  of  information  collection: 
New  collection. 

(2)  The  title  of  the  form/collection: 
Generic  clearance  for  Customer 
Satisfaction  surveys. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
U.S.  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Respondents  will  be  current 
and  potential  users  of  agency  products 
and  services.  Respondents  may 
represent  Federal  agencies,  State,  local, 
and  tribal  governments,  members  of 
private  organizations,  research 
organizations,  the  media,  non-profit 
organizations,  international 
organizations,  as  well  as  faculty  and 
students. 

The  Bureau  of  Justice  Assistance 
(BJA),  Bureau  of  Justice  Statistics  (BJS), 
National  Institute  of  Justice  (NIJ),  Office 
of  Justice  Programs  (OJB),  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention  (OJJDP),  Office  for  Victims  of 
Crime  (OVC),  and  the  Office  of  National 
Drug  Control  Policy  (ONDCP),  in 
accordance  with  the  requirements  of 
E.0. 12862  and  the  GPRA,  wash  to 
conduct  customer  satisfaction  surveys. 
The  purpose  of  such  surveys  is  to  assess 
needs,  identify  problems,  and  plan  for 
programmatic  improvements  in  the 
delivery  of  agency  products  and 
services. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  there 
will  be  a  maximimi  of  2,500 
respondents  per  mail  survey;  1,500 
respondents  per  email  survey;  and  3,000 


respondents  per  World  Wide  Web 
survey,  it  is  estimated  that  each  survey 
vrill  take  between  3  to  18  minutes  to 
complete. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  An  estimate  of  the  total  hour 
burden  to  complete  a  mail  survey  is  750 
hours;  the  email  survey  is  300  hours; 
and  the  World  Wide  Web  surveys  600 
hours. 

If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  U.S.  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  1220,  National  Place, 
1331  Pennsylvania  Avenue,  NW, 
Washington,  DC  20530,  or  via  facsimile 
at  (202)  616-1167. 

Dated:  October  1,1999. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer, 
Department  of  Justice. 

[FR  Doc.  99-26147  Filed  10-6-99;  8:45  am) 
BILLING  CODE  4410-18-M 


NATIONAL  COUNCri  ON  DISABILITY 

Sunshine  Act  Meeting 

TYPE:  Quarterly  meeting. 

AGENCY:  National  Council  on  Disability. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
forthcoming  quarterly  meeting  of  the 
National  Council  on  Disability.  Notice 
of  this  meeting  is  required  imder 
Section  522b{e)(l)  of  the  Government  in 
the  Sunshine  Act,  {Pub.  L.  94-409). 
QUAFTTERLY  MEETING  DATES:  November 
15-16, 1999,  8:30  a.m.  to  5  p.m. 
LOCATION:  Baltimore  Marriott  Inner 
Harbor.  110  South  Eutaw  Street. 
Baltimore,  Maryland:  410-962-0202. 
FOR  INFORMATION  CONTACT:  Mark  S. 
Quigley,  Public  Affairs  Specialist, 
National  Council  on  Disability,  1331  F 
Sfreet  NW,  Suite  1050  Washington,  DC 
20004-1107;  202-272-2004  (Voice), 
202-272-2074  (TTY).  202-272-2022 
(Fax). 

AGENCY  MISSION:  The  National  Council 
on  Disability  is  an  independent  Federal 
agency  composed  of  15  members 
appointed  by  the  President  of  the 
United  States  and  confirmed  by  the  U.S. 
Senate.  Its  overall  purpose  is  to  promote 
policies,  programs,  practices,  and 
procedures  that  guarantee  equal 
opportunity  for  sdl  people  with 
disabilities  and  to  achieve  economic 
self-sufficiency,  independent  living,  and 
including  and  integration  into  all 
aspects  of  society. 
ACCOMMODATIONS:  Those  needing 
interpreters  or  aonther  accommodations 


should  notify  the  National  Coimcil  on 
Disability  prior  to  this  meeting. 

ENVIRONMENTAL  ILLNESS:  People  with 
environmental  illness  must  reduce  their 
exposure  to  volatile  chemical 
substances  in  order  to  attend  this 
meeting.  In  order  to  reduce  such 
exposure,  we  ask  that  you  not  wear 
perfumes  or  scents  at  the  meeting.  We 
also  ask  that  you  smoke  only  in 
designated  areas  and  the  privacy  of  our 
room.  Smoking  is  prohibited  in  the 
meeting  room  and  surrounding  area;. 
OPEN  MEETING:  This  quarterly  meeting  of 
the  National  Council  on  Disability  will 
be  open  to  the  public. 
AGENDA:  The  proposed  agenda  includes: 
Reports  from  the  Chairperson  and  the 
Executive  Director  Committee 
Meetings  and  Committee  Reports 
Executive  Session  (closed) 
Unfinished  Business 
New  Business 
Aimouncements 
Adjournment 

Records  will  be  kept  of  all  National 
Council  on  Disability  proceedings  and 
will  be  available  after  the  meeting  for 
public  inspection  at  the  National 
Coimcil  on  Disability. 

Signed  in  Washington.  DC  on  October  5, 
1999. 

Ethel  D.  Briggs, 
Executive  Director. 

[FR  Doc.  99-26414  Filed  10-5-99:  3:56  pml 
BUXmO  CODE  6820-MA-M 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  PeiTnlt  Applications  Received 
Under  the  Antarctic  Conservation  Act 
of1978(Pub.L9&-541) 

AGENCY:  National  Science  Foimdation. 

ACTION:  Notice  of  permit  applications 
received  under  the  Antarctic 
Conservation  Act  of  1978,  Pubic  Law 
95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978. 
NSF  has  published  regulations  under 
the  Antarctic  Conservation  Act  at  Title 
45  Part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  these  permit 
applications  by  November  5, 1999. 
Permit  applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 
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ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office,  Room  755, 
Office  of  Polar  Programs,  National 
Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  Virginia  22230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy  at  the  above 
address  or  (703)  306-1030. 
SUPPLEMENTARY  INFORMATION:  The 
National  Science  Foimdation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Pub.  L.  95-541),  has 
developed  regxilations  that  implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Faima  and 
Flora"  for  all  United  States  citizens.  The 
Agreed  Measures,  developed  by  the 
Antarctic  Treaty  Consultative  Parties, 
recommended  establishment  of  a  permit 
system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas  as 
requiring  special  protection.  The 
regulations  establish  such  a  permit 
system  to  designate  Antarctic  Specially 
Protected  Areas  (formerly  called 
Specially  Protected  Areas  and  Sites  of 
Special  Scientific  Interest). 

The  applications  received  are  as 
follows: 

1.  Applicant:  Bruce  R.  Mate,  Hatfield 
Marine  Science  Center,  Oregon  State 
University,  Newport.  OR  97365-5269. 

Permit  Application  No.:  2000-015. 

Activity  for  Which  Permit  Is 
Requested:  Take,  and  Import  into  the 
U.S.A. 

The  applicant  proposes  to  conduct 
tagging  studies  of  humpback  whales, 
blue  whales,  and  fin  whales  along  the 
Antarctic  Peninsula.  The  applicant 
proposes  to  apply  Argos  satellite- 
monitored  radio  tags  to  approximately 
24  humpback  whales  annually,  and  if 
the  opportunity  arises,  5  each  of  blue 
and  fin  whales.  The  objectives  of  the 
proposed  research  are  to:  (1)  Track 
whale  movements  within  their  feeding 
habitat  during  the  austral  summer;  (2) 
examine  the  relationship  between  these 
movements  and  prey  distribution,  as 
well  as  physical  and  biological 
oceanographic  conditions;  and,  (3) 
identify  migration  routes  from  their 
simmier  feeding  grounds  in  the 
Antarctic  Peninsula  region  to  their 
winter  breeding  and  calving  areas. 

The  applicant  also  proposes  to 
conduct  biopsy  sampling  of  all  tagged 
whales  for  sex  determination  and 
genetic  analysis.  The  samples  Mdll  be 
collected  and  returned  to  the  U.S.  for 
final  analysis. 

Location:  Antarctic  Peninsula  Region. 

Date:  January  01,  2000  to  January  01, 
2004. 

2.  i^pp/icont:  Philip  R.  Kyle,  E&ES 
Department,  New  Mexico  Tech,  Socorro, 
NM  87801. 


Permit  Application  No.:  2000-016. 

Activity  for  Which  Permit  Is 
Requested:  Enter  Antarctic  Specially 
Protected  Area. 

The  applicant  proposes  to  enter 
Antarctic  Specially  Protected  Area  No. 
130,  Tramway  Ridge,  Mt.  Erebus,  Ross 
Island,  to  measure  the  temperature  of 
the  soil  as  a  means  of  monitoring  the 
volcanic  activity  of  Mount  Erebus.  In 
addition,  the  applicant  wishes  to 
measure  the  quantity  of  CO^  in  the  soil 
and  its  rate  of  flux  into  the  atmosphere. 
This  will  provide  information  on  the 
degassing  behavior  of  the  magmata 
system  underlying  Mount  Erebus. 

Location:  Tramway  Ridge,  Mt.  Erebus, 
Ross  Island  (ASPA  #1 30). 

Dates:  December  01-30, 1999. 

3.  Applicant:  Bess  B.  Ward, 
Geosciences  Deptutment,  M-51  Guyot 
Hall,  Washington  Road,  Princeton 
University,  Princeton,  NJ  08544. 

Permit  Application  No.:  2000-017. 

Activity  for  Which  Permit  Is 
Requested:  Introduction  of  a  non- 
inchgenous  species. 

The  applicant  proposes  to  measure 
denitrification  raters  at  Lake  Bonney,  by 
performing  positive  control  experiments 
using  cultures  of  bacteria  originally 
isolated  from  the  lake  during  the  1992- 
93  season.  The  original  samples  were 
purified  and  characterized  in  the 
laboratory.  Diiring  the  intervening  time 
since  collection,  the  cultures  were 
stored  at  -  70*^^,  except  when  grown  for 
experiments.  The  applicant  plans  to 
initiate  new  transfers  from  the  frozen 
stock  to  produce  inoculate  to  be  used  in 
the  Crary  Lab  at  McMurdo  Station. 
There  is  a  slight  chance  that  the  original 
organism  may  have  changed  during  the 
prolonged  ciilture/storage  period,  such 
that  returning  them  to  Antarctica  may 
constitute  introduction  of  a  non- 
indigenous  species.  The  isolates  will  be 
used  in  experiments  carried  out  in 
solely  in  Crary  Lab.  After  use,  the 
cultures  and  any  contaminated 
containers  will  be  autoclaved  and 
discarded  as  appropriate. 

Location:  Crary  Science  and 
Engineering  Center,  McMurdo  Station, 
Antarctica. 

Dates:  November  01 ,  1999-December 
15, 1999. 

4.  Applicant:  Brenda  Hall,  University 
of  Maine,  Orono,  ME  04469-5790. 

Permit  Application  No.:  2000-018. 

Activity  for  Which  Permit  Is 
Requested:  Enter  Antarctic  Specially 
Protected  Area. 

The  applicant  is  currently  studying 
the  lake-level  changes  in  the  Dry  Valley 
region  of  Antarctica. 

As  a  resiUt,  they  have  discovered  that 
over  the  past  30,000  years,  the  Diy 


Valleys  have  been  repeatedly  filled  with 
large  lakes  that  were  up  to  400m  deeper 
than  the  present  lakes.  The  applicant 
plans  to  document  evidence  of  past 
lake-level  fluctuations  and  developing 
an  accurate  chronology.  There  has  been 
very  little  work  done  in  the  Barwick 
Valley,  which  was  last  mapped  in  the 
1960's  and  then  only  at  a 
reconnaissance  level.  The  applicants 
mapping  reconnaissance  over  the  past 
few  yeafs  led  to  the  identification  of 
widespread  lacustrine  deposits, 
including  small  deltas  with  datable' 
organic  material.  The  applicant 
proposes  to  enter  the  Barwick  Valley 
Special  Site  of  Scientific  Interest  No. 
123  to  continuing  the  mapping  program 
and  to  collect  a  few' samples  of 
evaporates  and,  if  present,  algae,  from 
key  lacurstime  deposits  for  radiocarbon 
and  uranium-thorium  dating.  The 
applicant  will  sample  an  area  of  about 
10  cm  X 10  cm  and  replace  all  surface 
material  (gravel,  artifacts)  that  might  be 
disturbed. 

Location:  Barwick  Valley,  Victoria 
Land. 

Dates:  November  01  to  December  31, 
1999. 

5.  Applicant:  Donal  T.  Manahan, 
Biological  Sciences,  University  of 
Southern  California,  Los  Angeles,  CA 
90089-0371. 

Permit  Applicant  No.:  2000-019. 

Activity  for  Which  Permit  Is 
Requested:  Introduce  Non-indigenous 
Species  into  Antarctica. 

The  applicant  proposes  to  bring 
bacterial  cultures  of  E.  coli  to  Antarctica 
as  a  component  of  several  molecular 
biology  DNA  cloning  kits  that  will  be 
used  by  the  Integrative  Biology  course  at 
McMimio  Station.  E.  coli  will  be  used 
to  replicate  DNA  during  gene  cloning. 
The  bacterial  stocks  will  be  transported 
on  dry  ice,  along  with  other  kit  reagents. 
All  experiments  will  be  conducted  in 
the  Crary  Science  and  Engineering 
Center  at  McMurdo  Station.  Antarctica. 
Immediately  after  conducting 
experiments  using  E.  coli  cultures,  all 
media  and  materials  will  be  sterilized 
by  autoclaving.  Standard  P-2 
containment  guidelines  will  be  strictly 
followed  for  die  subsequent  disposal  of 
all  materials  and  supplies.  All  E.  coli 
cultures  will  be  sterilized  and  killed  at 
the  end  of  the  season. 

Location:  McMurdo  Station, 
Antarctica. 

Dates:  Decranber  20, 1999  to  February 
20,  2000. 

6.  Applicant:  Gerald  L.  Kooyman, 
Scholmder  Hall,  Rm.  0204,  University 
of  California,  San  Diego,  La  Jolla,  CA 
92093. 

Permit  Application  No.:  2000-020. 
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Activity  for  Which  Permit  Is 
Requested:  Taking. 

The  applicant  proposes  to  continue 
seabird  research  during  the  Antarctic 
Pack  Ice  Seals  cruise  in  the  eastern  Ross 
and  Amundsen  Seas.  The  objectives  are 
to:  (1)  Survey  bird  molt  habitat  and 
determine  bird  density;  (2)  conduct  bird 
counts  for  general  distribution  and 
density  from  line  transects  along  the 
route  of  the  ship,  and  from  helicopter 
survey  tracks;  (3)  determine  prey  type 
from  stomach  samples  collected  from 
approximately  20  birds;  (4)  determine 
foraging  behavior  by  attaching  TDR's  to 
Emperor  penguins,  then  recovering  the 
TDR's  using  VHP  locating  transmitters; 
and  (5)  attach  Platform  Transmitter 
Terminals  (PTT)  to  approximately  10 
birds  to  obtain  tracks  of  post-molt  birds. 
In  order  to  achieve  objectives  3,  4  and 
5,  up  to  20  Emperor  penguins  wrill  be 
captured,  then  released. 

Diet  studies  of  large  penguins  that 
range  widely  are  usually  accomplished 
after  a  long  journey  back  to  the  colony. 
This  will  be  one  of  the  few,  if  not  the 
only,  study  to  conduct  a  diet  analysis  at 
the  foraging  site  concurrent  with  a  study 
of  prey  distribution  and  abimdance. 
Also,  Emperor  penguins  have  never 
been  tracked  from  the  molt  area  back  to 
the  colony  to  determine  the  favored 
foraging  areas.  As  one  of  the  most 
important  top  predators  in  the  Ross  Sea, 
this  information  will  be  valuable  for  an 
ecosystem  analysis  of  the  Ross  Sea. 

Location:  Ross  and  Amundsen  Seas 
pack  ice. 

Dates:  December  15, 1999  to  April  01, 
2000. 

7.  Applicant:  John  L.  Bengtson, 
National  Marine  Mammal  Laboratory, 
National  Marine  Fisheries  Service, 
NOAA,  7600  Sand  Point  Way,  N.E., 
Seattle,  WA  98115. 

Permit  Application  No.:  2000-021. 

Activity  for  Which  Permit  Is 
Requested:  Taking;  Import  into  the  U.S. 
and  Export  from  Ae  U.S. 

The  applicant  is  a  participant  in  the 
Antarctic  Pack  Ice  Seals  project  that 
consists  of  penniped  studies  in  the 
circimipolar  pack  ice  zone  and  land- 
based  studies  at  selected  sites  aroimd 
the  continent.  A  primary  objective  is  to 
study  the  feeding  ecology,  seasonal 
movements,  diving  patterns, 
reproduction,  and  population  dynamics 
of  Antarctic  seals  and  to  examine  their 
role  in  the  marine  ecosystem. 

The  applicant  plans  to  capture  and 
release  up  to  500  Crabeater  seals,  300 
Leopard  and  Weddell  seals,  and  100 
Ross,  Antarctic  fur  and  Southern 
elephant  seals  for  purposes  of  attaching 
time-depth  recorders  and  radio 
transmitters  to  monitor  their  feeding 


and  diving  behavior.  In  addition, 
selected  individuals  may  be  tagged  to 
assist  in  identiHcation  and  to  monitor 
migrations.  Seals  will  also  be  marked, 
weighed,  measured,  and  tissue  samples 
collected.  Tissue  specimens  may  also  be 
collected  form  dead  seals.  Aerial 
surveys  will  be  conducted  to  assess  the 
abundance  and  distribution  of 
pirmipeds  in  various  habitats.  To 
optimize  the  use  of  specimen  materials 
collected,  the  applicant  proposes  to 
exchange  specimens  vdth  researchers  in 
various  countries.  The  collected 
materials  will  be  imported  into  the  U.S., 
then  exported  to  collaborating 
investigators  in  other  countries. 

Location:  Circumpolar  pack  ice  areas. 

Dates:  January  01,  2000  to  December 
31, 2003. 

Nadene  G.  Kennedy, 
Permit  Officer.  Office  of  Polar  Programs. 
[FR  Doc.  99-26164  Filed  10-6-99;  8:45  am) 

BILUNG  CODE  7SS5-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-341] 

Detroit  Edison  Company;  Fermi  2; 
Notice  of  Issuance  of  Amendment  to 
Facility  Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  134  to  Facility 
Operating  License  No.  NPF-43  issued  to 
the  Detroit  Edison  Company  (the 
licensee),  for  operation  of  Fermi  2, 
located  in  Monroe  County,  Michigan. 

The  amendment  is  effective  as  of  the 
date  of  issuance  and  shall  be 
implemented  within  90  days.  The 
implementation  of  the  amendment 
includes  two  license  conditions  that  are 
being  added  to  Section  2.C  of  the 
operating  license  as  part  of  the 
amendment. 

The  amendment  replaces,  in  its 
entirety,  the  current  Technical 
Specifications  (TSs)  with  a  set  of 
improved  TSs  based  on  (1)  NUREG- 
1433,  "Standard  Technical 
Specifications,  General  Electric  Plants 
BWR/4,"  Revision  1,  dated  April  1995, 
including  subsequent  approved  changes 
to  the  standard  TSs,  (2)  guidance 
provided  in  the  Commission's  "Final 
Policy  Statement  on  Technical 
Specifications  Improvements  for 
Nuclear  Power  Reactors,"  published  on 
July  22,  1993  (58  FR  39132).  and  (3)  10 
CFR  50.36,  "Technical  Specifications," 
as  amended  July  19, 1995  (60  FR  36953). 
In  addition,  the  amendment  added  two 
license  conditions  to  Section  2.C  of  the 
operating  license  that  (1)  require  the 


relocation  of  certain  current  TS 
requirements  into  licensee-controlled 
documents,  and  (2)  provide  the 
schedule  for  the  first  performance  of 
surveillance  requirements  that  are  new 
or  revised  in  the  amendment. 

The  application  for  the  amendment, 
as  supplemented,  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  I. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  coimection  with  this  action 
was  published  in  the  Federal  Register 
on  August  10,  1999  (64  FR  43408).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  the  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  beyond  that 
described  in  the  Final  Envfronmental 
Statement  related  to  the  operation  of 
Fermi  2  dated  August  1981,  and  in  the 
addendum  to  the  Final  Environmental 
Statement  dated  March  1982.  The 
Environmental  Assessment  was 
published  in  the  Federal  Register  on 
September  30,  1999  (64  FR  52800). 

For  further  details  with  respect  to  the 
action,  see  (1)  the  application  for 
amendment  dated  April  3, 1998,  as 
supplemented  by  letters  dated 
September  28,  October  19,  and 
December  10,  1998,  and  January  8, 
January  26,  February  24.  March  30. 
April  8,  April  30,  May  7.  June  2,  June 
24,  June  30.  July  7,  July  13,  July  26, 
August  4,  August  17,  August  25,  and 
September  8,  1999.  (2)  Amendment  No. 
134  to  License  No.  NPF-43,  (3)  the 
Commission's  related  Safety  Evaluation 
and^(4)  the  Commission's 
Environmental  Assessment.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington.  DC.  and  at  the 
local  public  document  room  located  at 
the  Monroe  County  Library  System. 
Ellis  Reference  and  Information  Center, 
3700  South  Custer  Road,  Monroe, 
Michigan  48161. 

Dated  at  Rockville.  Maryland,  this  30th  day 
of  September  1999. 
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For  the  Nuclear  Regulatory  Commission. 
Andnw  J.  Kugler, 
Project  Manager,  Section  1 ,  Project 
Directorate  in,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  99-26142  Filed  10-6-99;  8:45  am] 
■UMO  COM  7StO-01-f 


NUCLEAR  REGULATORY 
COMMISSION 

[Doekat  Not.  50-334  and  S(M12] 

DuquMM  UgM  Co.,  Firstanergy 
NudMT  Oparating  Co.,  Panraytvania 
Powar  Co.,  (Baavar  VaNay  Power 
Station,  Unlta  1  and  2),  Ordar 
Approving  Tranafar  of  Ucanaaa  and 
Confonning  AmandnMnta 

I 

The  Duquesne  Light  Company  (DLC), 
Ohio  Edison  Company,  and 
Pennsylvania  Power  Company  (Penn 
Power)  are  the  licensees  of  the  Beaver 
Valley  Power  Station,  Unit  1  (BVPS-l). 
DLC,  Ohio  Edison  Company,  The 
Cleveland  Electric  Illuminating 
Company  (CEI),  and  Toledo  Edison 
Company  are  the  licensees  of  the  Beaver 
Valley  Power  Station.  Unit  2  (BVPS-2). 
DLC  acts  as  agent  for  the  licensees  and 
has  exclusive  responsibility  for,  and 
control  over,  the  physical  construction, 
operation,  and  maintenance  of  BVPS-l 
and  BVPS-2  as  reflected  in  Operating 
Licmses  Nos.  DPR-66  and  NPF-73. 
Widi  the  exception  of  DLC,  Penn  Power 
and  each  of  the  remaining  licensees  are 
wholly  owned  subsidiaries  of 
FirstEnergy  Corporation  (FE).  The  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
issued  Operating  License  No.  DPR-66 
on  July  2, 1976,  and  Operating  License 
No.  NPF-73  on  August  14, 1987, 
pursuant  to  Part  50  of  Title  10  of  the 
Code  of  Federal  Regulations  (10  CFR 
Part  50).  The  fadltty  is  located  in  Beaver 
County.  Pennsylvania. 


Under  cover  of  a  letter  dated  May  5, 
1999,  DLC  and  FirstEnergy  Nuclear 
Operating  Company  (FENOC),  acting  for 
itself  and  on  behalf  of  Penn  Power, 
jointly  submitted  an  application       % 
requesting  license  transfer  approvals 
with  respect  to  Operating  Licenses 
DPR-66  and  NPF-73  in  connection  with 
the  proposed  transfer  of  DLC's  47.5- 
percent  ownership  interest  in  BVPS-l 
and  DLC's  13.74-percent  ownership 
interest  in  BVPS-2  to  Penn  Power; 
approval  of  the  transfer  of  DLC's 
operating  authority  tmder  licenses  to 
FENOC;  and  approval  of  conforming 
amendments  to  reflect  the  transfers. 
Supplemental  information  was  provided 


by  DLC  under  cover  of  letters  dated  June 
22  and  July  30, 1999  (collectively  with 
the  application  of  May  5, 1999,  referred 
to  hereinafter  as  the  "application"). 

No  physical  changes  will  be  made  to 
BVPS-l  or  BVPS-2  as  a  result  of  the 
proposed  transfers,  and  there  will  be  no 
significant  change  in  the  operations  of 
BVPS-l  or  BVPS-2,  according  to  the 
application.  FENOC  would  become  the 
agent  for  the  joint  owners  of  the  facility 
and  would  have  exclusive  responsibility 
for  the  management,  operation, 
maintenance,  and  eventual 
decommissioning  of  BVPS-l  and 
BVPS-2.  The  conforming  amendments 
would  remove  DLC  from  the  facility 
operating  licenses,  reflect  Penn  Power 
as  a  co-owner  of  BVPS-2,  and  indicate 
that  FENOC  is  the  authorized  operator 
ofBVPS-1  and  BVPS-2. 

Approval  of  the  proposed  license 
transfers  and  conforming  license 
amendments  was  requested  pursuant  to 
10  CFR  50.80  and  50.90.  Notice  of  the 
application  for  approval  and  an 
opportunity  for  a  hearing  was  published 
in  the  Federal  Register  on  Jime  14, 1999 
(64  FR  31880).  Before  such  notice  was 
published,  the  Commission  received  a 
Petition  to  Intervene  dated  June  3, 1999, 
from  Local  29,  International 
Brotherhood  of  Electrical  Workers 
(Local  29).  DLC  and  FE  each  filed  an 
answer  to  the  petition  on  Jime  16, 1999. 
Local  29  filed  its  reply  to  the  DLC  and 
FE  answers  on  June  23, 1999,  requesting 
that  the  Commission  deny  the  DLC  and 
FE  answers  and  grant  Lo^  29*8  Petition 
to  Intervene  as  of  right.  The  Conunission 
issued  a  Memorandum  and  Order  ^  on 
July  23, 1999,  denying  Local  29's 
Petition  to  Intervene  and  referred  Local 
29's  comments  to  the  NRC  staff  for 
consideration  during  review  of  the 
license  transfer  application. 
Subsequently,  on  Septembw  IS,  1999, 
Local  29  filed  a  Petition  to  Waive  Time 
Limits  in  10  CFR  2.1305  and 
Supplemental  Comments.  FE  filed  an 
answer  to  this  second  petition  on 
September  21, 1999,  and  DLC  filed  an 
answer  on  September  23, 1999.  The 
Conmiission  issued  a  Memorandum  and 
Order  2  on  September  24, 1999,  which 
granted  Local  29  a  waiver  of  the  10  CFR 
2.1305  time  limits  for  filing  comments 
and  referred  Local  '29's  comments  to  the 
NRC  staff  for  consideration  during 
review  of  the  license  transfer 
application.  Local  29's  comments  are 


'  Duquesne  Light  Company,  et  al.  (Beaver  Valley 
Power  Station.  Units  1  and  2),  CLI-99-23. 59  NRC 
slip.  op.  (July  23, 1999). 

'  Duquesne  Light  Company,  et  al.  (Beaver  Valley 
Power  Station,  Units  1  and  Z),  CU-99-2S,  59  NRC 
slip.  op.  (Septembw  24, 1999). 


addressed  in  the  staffs  safety  evaluation 
dated  September  30, 1999. 

Under  10  CFR  50.80,  no  license,  or 
any  right  thereimder,  shall  he 
transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  imless  the  Ck>mmission  shall 
give  its  consent  in  writing.  Upon  review 
of  the  information  contained  in  the 
application  and  other  information 
before  the  Commission,  the  NRC  staff 
has  determined  that  Penn  Power  and 
FENOC  are  qualified  to  hold  the 
licenses  as  proposed  in  the  application, 
and  that  the  transfer  of  the  licenses,  to 
the  extent  proposed  in  the  application, 
is  otherwise  consistent  with  applicable' 
provisions  of  law,  regulations,  and 
orders  issued  by  the  Commission, 
subject  to  the  conditions  set  forth 
herein.  The  NRC  staff  has  further  found 
that  the  application  for  the  proposed 
license  amendments  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations  set  forth  in  10  (JFK 
Chapter  I;  the  facility  will  operate  in 
conformity  with  the  application,  the 
provisions  of  the  Act,  and  the  rules  and 
regulations  of  the  Commissioni;  there  is 
reasonable  assurance  that  the  activities 
authorized  by  the  proposed  license 
amendments  can  be  conducted  without 
endangering  the  health  and  safety  of  the 
public  and  that  sudi  activities  will  be 
conducted  in  con^>liance  with  the 
Commission's  regulations;  the  issuance 
of  the  proposed  license  amendments 
will  not  be  inimical  to  the  common 
defense  and  security  or  to  the  health 
and  safety  of  the  public;  and  the 
issuance  of  the  proposed  amendments 
will  be  in  accordance  with  10  CFR  Part 
51  of  the  Commission's  regidations,  and 
all  applicable  requirements  have  been 
satisfied.  The  foregoing  findings  are 
supported  by  a  safety  evaluation  dated 
September  30. 1999. 

m 

Accordingly,  pursuant  to  Sections 
161b.  161i,  and  184  of  the  Atomic 
Energy  Act  of  1954,  as  amended;  42 
U.S.C.  §§  2201(b),  2201(i),  and  2234; 
and  10  CFR  50.80,  IT  IS  HEREBY 
ORDERED  that  the  license  transfers 
referenced  above  are  approved,  subject 
to  the  following  conditions: 

(1)  All  decommissioning  funding 
arrangements  pertaining  to  the  transfer  of 
DLC's  ownership  interests  to  Penn  Power,  as 
set  forth  in  the  application  and  the  safety 
evaluation  supporting  this  Order,  shall  be 
implemented  and  fulfilled. 

(2)  Penn  Power  and  FENOC  shall,  prior  to 
completion  of  the  subject  transfers,  provide 
the  Director,  Office  of  Nuclear  Reactor 
Regulation,  satishctory  documentary 
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evidence  that  Penn  Power  and  FENOC  have 
obtained  the  appropriate  amount  of 
insurance  required  of  licensees  under  10  CFR 
Part  140  of  the  Commission's  regulations. 

(3)  After  the  receipt  of  all  required 
regulatory  approvals  of  the  transfer  of  DLC's 
interest  in  BVPS-1  and  BVPS-2  to  Penn  . 
Power,  and  operating  authority  to  FENOC, 
FENOC  shall  inform  the  Director,  Office  of 
Nuclear  Reactor  Regulation,  in  writing,  of 
such  receipt  within  five  business  days,  and 
of  the  date  of  the  closing  of  the  transfer  no 
later  than  seven  business  days  prior  to  the 
date  of  closing.  Should  the  transfer  not  be 
completed  by  September  30,  2000,  this  Order 
shall  become  null  and  void,  provided, 
however,  on  application  and  for  good  cause 
shown,  such  date  may  be  extended. 

It  is  further  ordered  that,  consistent 
vnth  10  CFR  2.1315(b),  hcense 
amendments  that  make  changes,  as 
indicated  in  the  attachment  to  this 
Order,  to  conform  the  licenses  to  reflect 
the  subject  license  transfers  are 
approved.  Such  amendments  shall  be 
issued  and  made  effective  at  the  time 
the  proposed  Ucense  transfers  are 
completed. 

This  Order  is  effective  upon  issuance. 

For  further  details  with  respect  to  this 
Order,  see  the  initial  application  dated 
May  5, 1999,  as  supplemented  June  22, 
and  July  30, 1999,  and  the  safety 
evaluation  dated  September  30, 1999, 
which  are  available  for  public 
inspection  at  the  Commission's  Public 
Docimient  Room,  the  Gelman  Building, 
2120  L  Street,  NW,  Washington,  DC,  arid 
at  the  local  public  document  room 
located  at  the  B.F.  Jones  Memorial 
Library,  663  Franklin  Avenue, 
Aliquippa,  PA  15001. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  September  1999. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Collins, 
Director,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  9&-26144  Filed  10-6-99;  8:45  am] 
MLUNO  COOE  78MMn-P 


NUCLEAR  REGULATORY 
COMMISSION 


Entergy  Operations,  Inc.  (ArMnsas 
Nudear  One,  Unit  2);  Exemption 

[Docket  No.  5(K-388] 

Entergy  Operations,  Inc.  (the 
licensee),  is  the  holder  of  Facility 
Operating  License  No.  NPF-6,  which 
authorizes  operation  of  Arkansas 
Nuclear  One,  Unit  2.  The  license 

Erovides,  among  other  things,  that  the 
censee  is  subject  to  all  rules, 
regulations,  and  orders  of  the 
Commission  now  or  hereafter  in  effect. 


The  facility  is  one  of  two  pressurized- 
water  reactors  at  the  licensee's  site 
located  in  Pope  County,  Arkansas. 

n 

In  its  letter  dated  October  8, 1997,  as 
supplemented  by  letter  dated  February 
25, 1999,  the  licensee  requested  an 
exemption  from  the  Commission's 
regulations.  Title  10  of  the  Code  of 
Federal  Regulations  (10  CFR),  Part  50, 
Appendix  R,  Section  III.G.2,  is  designed 
to  ensure  that  adequate  fire  protection* 
feattires  are  provided  for  redundant 
cables  or  equipment  located  in  the  same 
fire  area  outside  of  primary  containment 
such  that  at  least  one  of  the  redimdant 
trains  of  safe  shutdown  equipment  will 
remain  available  during  and  after  any 
postulated  fire  in  the  plant  to  achieve 
and  maintain  safe  shutdown  conditions. 
Section  III.G.2.C  requires  the  following 
means  of  assurance: 

Enclosure  of  cable  and  equipment  and 
associated  non-safety  circuits  of  one 
redundant  train  in  a  fire  barrier  having  a 
1-hour  fire  rating.  In  addition,  fire  detectors 
and  an  automatic  fire  suppression  system 
shall  be  installed  in  the  fire  area[.] 

The  licensee  has  requested  an 
exemption  from  the  requirements  of  10 
CFR  Part  50,  Appendix  R.  Section 
in.G.2.c,  for  cables  and  equipment 
located  below  the  354-foot  elevation  of 
the  ANO-2  intake  structiue.  The 
hcensee  is  requesting  an  exemption 
from  the  specific  requirement  to  provide 
fire  detectors  and  an  automatic  fire 
suppression  system  to  protect 
redundant  trains  of  safe  shutdown 
equipment  that  are  located  in  the  same 
fire  zone.  The  licensee  has 
demonstrated  that  one  redundant  train 
of  cable  and  equipment,  required  to 
achieve  and  maintain  safe  shutdown 
conditions,  is  protected  with  a  fire 
barrier  having  an  equivalent  1-hour  fire 
rating. 

m 

Pursuant  to  10  CFR  50.12,  the 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  Part  50  (1)  when 
the  exemptions  are  authorized  by  law, 
will  not  present  an  undue  risk  to  public 
health  or  safety,  and  are  consistent  with 
the  common  defense  and  secmity;  and 
(2)  when  special  circimistances  are 
present.  Special  circumstances  are 
present  whenever,  according  to  10  CFR 
50.12(a)(2)(ii),  "Application  of  the 
regulation  in  the  particular 
circtunstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  imderlying 
purpose  of  the  rule  *  *  *" 


The  imderlying  purpose  of  10  CFR 
Part  50,  Appendix  R,  Section  III.G.2.  is 
to  provide  reasonable  assurance  that  at 
least  one  of  the  redundant  trains  of  safe 
shutdown  equipment  will  remain 
available  during  and  after  any 
postulated  fire  in  the  plant  to  achieve 
and  maintain  safe  shutdown  conditions. 

The  ANO-2  intake  structxire  is  about 
32  feet  by  26  feet  on  three  levels.  There 
are  no  rated  fire  barriers  between  the 
three  levels.  Below  the  354-foot 
elevation  there  are  three  intake  bays, 
which  contain  service  water  (SW) 
piping  and  conduits.  The  bays  are 
approximately  7  feet  by  32  feet  and  are 
separated  from  one  another  by  2-foot 
thick,  non-rated  concrete  walls.  The 
bays  are  separated  bom  the  groimd  level 
by  an  18-inch  thick,  non-rated  concrete 
slab  on  metal  decking.  The  floor  of  the 
bays  is  typically  covered  with  water  16 
feet  deep.  The  ceiling  height  is 
approximately  14  feet  above  the  normal 
pool  level.  Of  the  three  bays,  only  the 
"A"  SW  intake  bay  contains  redimdant 
cables.  The  licensee  stated  that  the  total 
in-situ  combustible  loading  is  3,469,060 
BTUs,  which  is  equivalent  to  a  fire 
severity  to  a  standard  fire  duration  of 
less  than  4  minutes.  Each  bay  is 
administratively  controlled  as  a 
"confined  space,"  thus  limiting  access 
by  personnel  during  routine  operations 
and  precluding  the  accumulation  of 
combustibles.  In  addition,  the  licensee's 
administrative  procedures  limit  the 
transient  combustibles  to  5  pounds 
unless  personnel  are  continuously 
present  in  the  area.  In  such  cases,  the 
persoimel  could  be  either  the  craft 
persoimel  responsible  for  using  the 
combustible  materials  or  a  continuous 
fire  watch.  Water  to  the  bay  is  normally 
provided  through  a  sluice  gate  for  the 
bays  where  the  circulating  pumps  take 
suction. 

SW  is  required  to  be  available  to 
supply  cooling  water  for  various  safe 
shutdown  components  including  the 
diesel  generators  and  the  shutdown 
cooling  heat  exchangers.  Additionally, 
SW  can  be  aligned  to  the  emergency 
feedwater  system  in  the  event  that  the 
desired  condensate  source  is  depleted. 
The  time  critical  function  is  to  supply 
cooling  for  the  diesel  generators.  The 
licensee  stated  that,  on  the  basis  of  its 
calculations,  the  diesel  generators  (and 
therefore  the  SW  system  components) 
are  not  required  to  be  opierated  during 
the  first  30  minutes  of  a  postulated  fire 
event.  The  licensee  allows  the  operators 
to  manually  align  the  SW  system 
because  the  diesel  generators  are  not 
required  during  the  first  30  minutes  of 
a  fire  event  and  sufficient  time  is 
available  to  complete  the  ahgnment 
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The  SW  system  consists  of  two 
independent  seismic  category  1  flow 
paths,  which  furnish  cooling  water  to 
two  independent  trains  of  100  percent 
capacity  engineered  safety  feature 
equipment,  and  two  nonseismic 
category  1  flow  paths.  The  SW  system 
has  three  100  percent  capacity  pumps. 
One  pump  is  dedicated  to  each  of  the 
two  SW  trains  while  the  third  pump  is 
designated  as  a  swing  pump  and  can  be 
aligned  to  either  train.  The  two  loops  of 
the  SW  system  are  also  electrically 
independent  with  two  separate 
divisions  of  electrical  power  designated 
as  the  red  and  green  train.  The  red  train 
power  for  SW  is  aligned  to  either  SW 
pump  2P4A  or  SW  pump  2P4B,  while 
the  green  train  power  is  aligned  to  either 
SWpiunp  2P4C  or  SW  pump  2P4B. 

The  four  power  cables  associated  with 
the  2P4A.  2P4B,  and  2P4C  SW  pumps 
interface  with  the  "A"  SW  intake  bay. 
During  plant  operations  (Modes  1 
through  5),  the  ANO-2  technical 
specification  requires  that  two  SW 
trains  be  operable.  The  possible  SW 
pump  alignments  are  SW  pumps  2P4A 
and  2P4B,  SW  pumps  2P4A  and  2P4C, 
or  SW  pumps  2P4C  and  2P4B.  The 
power  cable  arrangements  are  as 
follows:  conduit  EA  1007  contains  the 
red  train  power  supply  cable  to  SW 
pump  2P4A;  conduit  EA2036  contains 
the  green  train  power  supply  cable  to 
swing  SW  pump  2P4B:  and  conduit 
EA2007  contains  the  green  train  power 
supply  cable  for  SW  pump  2P4C. 
Conduits  EA10G7  and  EA2036  are 
protected  by^eparate  1-hour  fire-rated 
Hemyc  fire  barriers.  Below  the  354-foot 
elevation,  these  conduits  are  also 
encapsulated  in  a  common  galvanized 
sheet  metal  moistuo'e  barrier.  Conduit 
EA2007,  which  is  located  about  6  feet 
from  the  moisture  barrier  containing 
conduits  EA1007  and  EA2036,  is 
covered  by  a  Thermo-Lag  barrier.  The 
licensee  stated  that  it  does  not  take 
credit  for  the  Thermo-Lag  barrier  to 
meet  the  requirements  of  Appendix  R. 
Condmt  EA1008,  which  contains  the 
red  train  power  supply  to  swing  SW 
pump  2P4B.  is  embedded  in  the 
concrete  slab  at  the  elevation  of  354  feet 
and  does  not  enter  the  bay.  llierefore, 
based  on  the  preceding  discussion,  this 
area  would  require  the  addition  of  fire 
detectors  and  an  automatic  fire 
suppression  system  to  comply  with  the 
requirements  of  10  CFR  Part  50, 
A^endix  R,  Section  in.G.2.c. 

The  "A"  SW  intake  bay  contains 
redundant  cables  required  to  support 
post-fire  safe  shutdown.  The  licensee 
stated  that  the  2P4C/2P4B  SW  pump 
combination  with  SW  pump  2P4B 
aligned  to  the  red  train  power  is  the 
only  pump  aligiunent  that  would  be 


utilized  during  normal  operations  in 
Modes  1  through  5  with  the  "A"  SW 
intake  bay  isolated  and  drained.  Dxuing 
the  recovery  from  a  fire,  the  time  critical 
function  is  to  supply  cooling  water  to 
the  diesel  generators.  The  licensee 
stated  that,  on  the  basis  of  its 
calculations,  the  diesel  generators  (and 
therefore  the  SW  system  components) 
are  not  required  to  be  operated  during 
the  first  30  minutes  of  a  fire  event.  The 
licensee  allows  the  operators  to 
manually  align  the  SW  system  because 
sufficient  time  is  available  to  complete 
the  alignment. 

Power  and  control  cables  for  the 
sluice  gates  are  also  located  in  the  SW 
intake  bays.  Sluice  gate  valves 
2CV1470-1,  2CV1472-5,  and  2CV1474- 
2  are  normally  open,  which  corresponds 
to  the  safe  shutdown  position.  The 
redundant  control  cables  are  separated 
horizontally  by  approximately  8  feet.  As 
stated  previously,  the  time  critical 
function  of  the  SW  system  is  to  provide 
cooling  to  the  diesel  generators.  The 
licensee  stated  that  if  a  fire  were  to 
cause  the  sluice  gates  to  spuriously 
close,  adequate  time  would  be  available 
before  the  SW  was  required  to  manually 
realign  any  affected  component. 

The  in-situ  combustibles  in  "A"  SW 
intake  bay  and  the  administratively 
allowed  quantity  of  transient 
combustibles  (5  pounds)  do  not  pose  a 
credible  fire  threat  to  the  SW  pump 
cables.  In  the  staff's  view,  a  fire 
involving  transient  combustibles  in 
excess  of  the  administratively  allowed 
quantity  is  the  only  type  of  fire  that 
could  damage  redimdant  SW  pump 
power  cables.  The  licensee  has 
addressed  this  threat  by  protecting  both 
the  red  train  power  supply  cable  for  SW 
pump  2P4A  and  the  green  train  power 
supply  cable  for  swing  SW  pump  2P4B 
with  1-hoiu  fire-rated  barriers,  by 
embedding  the  red  train  power  supply 
cable  for  SW  swing  pump  2P4B  in 
concrete,  and  by  administratively 
requiring  the  presence  of  craft  persormel 
or  a  fire  watch,  if  the  administrative 
transient  combustible  limit  is  exceeded. 

A  fire  involving  transient 
combustibles  could  be  extinguished  by 
the  craft  personnel  or  the  fire  watch 
during  its  incipient  stage.  In  the  event 
the  fire  grows  beyond  the  incipient  stage 
before  it  is  extinguished,  the  craft 
personnel  or  the  fire  watch  could 
summon  the  plant  fire  brigade.  In 
addition,  the  smoke  and  hot  gases 
would  be  directed  upwards  into  the 
higher  elevations  of  the  intake  structiue, 
which  are  equipped  with  an  automatic 
fire  detection  system.  Therefore,  in  the 
event  that  a  fire  in  the  intake  bay  is  not 
discovered  by  the  craft  personnel  or  the 
fire  watch,  it  would  be  detected  by  the 


automatic  fire  detection  system  and  the 
plant  fire  brigade  would  be  dispatched. 
If  the  fire  exposes  the  redundant 
conduits,  the  1-hour  fire-rated  barriers 
and  the  concrete  embedding,  with  an 
equivalent  1-hour  fire  rating,  would 
provide  fire  resistive  protection,  with 
margin,  for  the  expected  fire  hazards 
and,  therefore,  provide  reasonable 
assurance  that  the  power  cables  would 
not  be  damaged  before  the  fire  either 
bums  itself  out  or  is  extinguished  by  the 
craft  persormel,  the  fire  watch,  or  the 
fire  brigade.  On  this  basis,  the  staff 
concludes  that  the  existing  fire 
protection  design  featuires,  coupled  with 
the  administrative  controls,  provide 
reasonable  assurance  that  a  fire  in  the 
"A"  SW  intake  bay  would  not  damage 
the  redimdant  SW  ptunp  power  cables 
and,  therefore,  woiild  not  adversely 
affect  the  ability  to  achieve  and 
maintain  post-fire  safe  shutdown.  The 
staff  also  concludes  that  the  installation 
of  fire  detectors  and  an  automatic  fire 
suppression  system  in  the  area  below 
the  354-foot  elevation  of  the  ANO-2 
intake  structure  would  not  result  in  a 
significant  increase  in  the  level  of  fire 
safety  for  the  redimdant  SW  pumps. 
Additional  details  concerning  the 
exemption  are  provided  in  the  staff's 
Safety  Evaluation  dated  October  1, 1999. 

For  the  forgoing  reasons,  the  NRC  staff 
has  determined  that  there  is  a  low 
probability  of  occurrence  for  a  fire  event 
in  the  ANO-2  intake  structure  below  the 
354-foot  elevation.  This  low  probability 
of  occurrence  combined  with  the  lack  of 
combustible  material,  administrative 
controls,  and  the  fire  protection  features 
provided,  as  stated  in  the  licensee's 
submittals,  is  sufficient  to  reasonably 
ensure  adequate  protection  for 
redundant  equipment  in  the  SW  system, 
such  that  there  is  reasonable  assurance 
that  at  least  one  means  of  achieving  and 
maintaining  safe  shutdown  conditions 
will  remain  available  during  and  after 
any  postulated  fire.  Therefore,  the 
addition  of  fire  detectors  and  an 
automatic  fire  suppression  system  is  not 
necessary  to  achieve  the  underlying 
purpose  of  Appendix  R,  Section 
III.G.2.C. 

The  Commission  has  determined  that, 
pursuant  to  10  CFR  50.12,  this 
exemption  is  authorized  by  law,  will  not 
endanger  life  or  property  or  the  common 
defense  and  security,  and  presents  no 
undue  risk  to  public  health  and  safety. 
In  addition,  the  Conunission  has 
determined  that  the  special 
circumstances  under  10  CFR 
50.12(a)(2)(ii)  are  present.  Therefore,  the 
Commission  hereby  grants  Entergy 
Operations,  Inc.,  an  exemption  imm  the 
requirements  of  10  CFR  Part  50, 
Appendix  R,  Section  III.G.2.C,  for  the 
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area  below  the  354-foot  elevation  of  the 
ANO-2  intake  structure,  such  that  fire 
detectors  and  an  automatic  fire 
suppression  system  need  not  be 
installed  in  the  fire  area. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  environment 
(64  FR  52804). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  1st  day 
of  October  1999. 

For  the  Nuclear  Regulatory  Commission. 

lohn  A.  Zwolinski, 

Director,  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  99-26143  Filed  10-6-99;  8:45  am] 
BIUINQ  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-29] 

Yankee  Atomic  Eiectric  Company; 
Yankee  Nuclear  Power  StatkMi; 
Environmental  Asseasment  and 
Finding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  amendment  to  Possession 
Only  License  No.  DPR-3  issued  to  the 
Yankee  Atomic  Electric  Company 
(YAEC  or  licensee)  for  the  Yankee 
Nuclear  Power  Station  (YNPS  or  plant), 
located  in  Rowe  Township,  Franklin 
County,  Massachusetts. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  revise 
Technical  Specification  (TS)  Section 
6.0,  Administrative  Controls,  by 
deleting  TS  Section  6.2.2.f,  which 
contains  limits  on  the  working  hours  of 
plant  staff.  The  proposed  action  would 
also  authorize  the  incorporation  of 
appropriate  working  hour  restrictions 
into  licen8eeK;ontroUed  documents  or 
programs. 

"Ebe  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
.amendment  dated  March  17, 1999. 

The  Need  for  the  Proposed  Action 

The  licensee  indicated  in  its  March 
17, 1999,  letter  that  YAEC  sees  no 
benefit  in  and  has  no  intention  of 
imposing  excessive  overtime  on  its 
personnel.  However,  YAEC  believes  that 
it  is  much  more  efficient  and  effective 
to  address  this  issue  in  its 
Administrative  Procedures  than  to 
continue  to  be  held  to  the  potentially 


confusing  restrictions  in  the  present 
TSs.  There  are  no  accidents  or  other 
events  in  the  Final  Safety  Analysis 
Report  that  would  result  in  an 
immediate  threat  to  the  pubUc  or  the 
plant  staff,  or  result  in  offsite  doses  in 
excess  of  the  Environmental  Protection 
Agency  Protective  Action  Guides. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  proposed  action  will 
not  have  any  impact  on  the  environment 
as  the  proposed  changes  are 
administrative  in  nature.  The  licensee 
does  not  propose  any  disposal  or 
relocation  of  fuel  by  this  action  nor  any 
other  activities  that  have  not  already 
been  approved  by  the  NRC. 

The  proposed  action  will  not  increase 
the  probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  off  site,  and  there  is  no 
significant  increase  in  occupational  or 
public  radiation  exposure.  Therefore, 
there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  [i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  ciirrent 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
identical. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  fesources  not  previously 
considered  in  environmental  reviews  for 
the  YNPS. 

Agencies  and  Persons  Consulted 

in  accordance  with  its  stated  policy, 
on  August  12, 1999,  the  staff  consulted 
with  the  Commonwealth  of 
Massachusetts  State  official,  Jim 
Muckerheide  of  the  Massachusetts  Civil 
Defense  Agency,  regarding  the 


environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Signfficant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
himian  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  March  17,  1999,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Docimient  Room, 
The  Gelman  Building.  2120  L  Street, 
NW.  Washington.  DC,  and  at  the  local 
public  document  room  located  in  the 
library  of  the  Greenfield  Commimity 
College.  1  College  Drive,  Greenfield, 
Massachusetts  01301. 

Dated  at  Rockville,  Maryland,  this  1st  day 
of  October  1999. 

For  the  Nuclear  Regulatory  Commission. 
Louis  L.  Wheeler, 

Acting  Chief  Decommissioning  Section. 
Project  Directorate  /V  B-  Decommissioning. 
Division  of  Licensing  Project  Management. 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  99-26145  Filed  10-6-99;  8:45  am] 
BILUNG  CODE  TSM-OI-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  70-754  and  70-1220] 

G.E.  Vallecitoa;  Notice  of  PubUc 
Meeting 

The  NRC  will  conduct  a  public 
meeting  at  the  Shrine  Event  Center,  170 
Lindbergh  Avenue,  Livermore, 
California  94550,  on  October  20, 1999. 
from  7:00  to  9:00  p.m.  The  meeting  will 
discuss  Ucensed  activities  related  to 
post-irradiation  examination  of  reactor 
fuel  at  the  General  Electric  (G.E.) 
Vallecitos  site.  The  G.E.  Vallecitos  site 
has  been  engaged  in  research  and 
development  since  the  1950's.  The  G.E. 
Vallecitos  site  includes  a  Radioactive 
Materials  Laboratory  where  the  post- 
irradiation  examinations  are  done.  GE 
also  holds  other  NRC  licenses  at 
Vallecitos.  The  G.E.  Vallecitos  site  also 
febricates  radioactive  sources  used  in 
medicine  and  industry  under  a  license 
issued  by  the  State  of  California. 

The  pubUc  meeting  was  initiated  at 
the  request  of  several  area  public 
officials  who  expressed  interest  in  the 
safety  of  the  periodic  shipments  of 
irradiated  nuclear  fuel  for  post 
irradiation  examination  at  the  G.E. 
Vallecitos  site.  The  meeting  will  include 
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a  short  presentation  by  representatives 
of  G.E.  Vallecitos  on  site  history  and 
ciurent  operations.  This  will  be 
followed  by  presentations  by  NRC 
representatives  on  the  licensing  and 
inspection  programs  covering  the 
various  activities  authorized  by  the  NRC 
licenses  issued  to  G.E.  Vallecitos.  This 
will  include  a  discussion  on  the  safety 
aspects  of  the  periodic  shipments  of 
irradiated  nuclear  fuel  to  the  G.E. 
Vallecitos  facility.  After  the 
presentations,  members  of  the  public 
will  have  an  opportunity  to  ask 
questions. 

For  more  information  contact  Breck 
Henderson,  Office  of  Public  Affairs, 
Region  IV,  Nuclear  Regulatory 
Commission,  61 1  Ryan  Plaza  Drive, 
Suite  400.  Arlington,  Texas  76011; 
telephone  817-A60-8128. 

Dated  at  Rockville,  Maryland,  this  1st  day 
of  October  1999. 

For  the  Nuclear  Regulatory  Commission. 
'  Marvin  M.  Mendonca. 
Senior  Project  Manager,  Events  Assessment. 
Generic  Communications  and  Non-Power 
Reactors  Branch,  Division  of  Regulatory 
Improvement  Programs,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  99-26141  Filed  10-6-99;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Sunahhw  Act  MMting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 

Regulatory  Commission. 

DATES:  Weeks  of  October  4. 11, 18.  and 

25,  1999. 

PtACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  October  4 

There  are  no  meetings  scheduled  for 
the  Week  of  October  4. 

Week  of  October  11 — Tentative 

Thursday,  October  14 

11:30  a.m.    Affirmation  Session 
(Public  Meeting)  (if  needed) 

Week  of  October  18— Tentative 

Wednesday,  October  20 
9:25  a.m.    Affirmation  Session 
(Public  Meeting)  (if  needed) 
9:30  a.m.    Meeting  with  Organization 
of  Agreement  States  (OAS)  and 
Conference  of  Radiation  Control 
Program  Directors  (CRCPO)  (Public 
Meeting)  (Contact:  Paul  Lohaus, 
301-415-3340) 

Thursday,  October  21 


9:30  a.m.    Briefing  on  Part  35 — ^Rule 
on  Medical  Use  of  Byproduct 
Material  (Public  Meeting)  (Contact: 
Cathy  Haney,  301-415-6825) 
(SECY-99-201,  Draft  Final  Rule— 
10  CFR  Part  35.  Medical  Use  of 
Byproduct  Material,  is  available  in 
the  NRC  Public  Document  Room  or 
on  NRC  web  site  at:  "www.nrc.gov/ 
NRC/COMMISSION/SECYS/ 
index.html"  Download  the  zipped 
version  to  obtain  all  attachments.) 

Week  of  October  25— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  October  25. 

Note:  The  schedule  for  commission 
meetings  is  subject  to  change  on  short  notice. 
To  verify  the  status  of  meetings  call 
(recording) — (301)  415-1292.  Contact  person 
for  more  information:  Bill  Hill  (301)  415- 
1661. 

AOOmONAL  INFORMATION:  By  a  vote  of  4- 
0  on  September  24,  the  Commission 
determined  pursuant  to  U.S.C.  552b(e) 
and  §  9.107(a)  of  the  Commission's  rules 
that  "Affirmation  of  FirstEnergy  Nuclear 
Operating  Co.,  et  al.  (Beaver  Valley 
Power  Station,  Units  1  and  2),  Docket 
Nos.  50-334-LT  And  50-41 2-LT  Local 
29's  Petition  to  Waive  Time  Limits  in  10 
CFR  2.1305  and  Supplemental 
Comments"  (PUBUC  MEETING)  be  held 
on  September  24,  and  on  less  than  one 
week's  notice  to  the  public. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/SECY/smj/ 
schedule.htm 

This  notice  is  distributed  by  mail  fO 
several  himdred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedvde  electronically,  please  send  an 
electronic  message  to  winh@nrc.gov  or 
dkw@nrc.gov. 

Dated:  October  1, 1999. 
William  M.  Hill,  |r., 
SECY  Tracking  Officer.  Office  of  the 
Secretary. 
[FR  Doc.  99-26286  Filed  10-5-99;  11:41  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Revision  of  Management  Directive  for 
Review  of  10  CFR  2.206  Petitions; 
Request  for  Comments 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 


ACTION:  Request  for  comments. 

SUMMARY:  NRC  Management  Directive 
(MD)  8.11  describes  the  NRC  review 
process  for  10  CFR  2.206  petitions.  The 
most  recent  phase  of  a  continuing  effort 
to  improve  the  review  process  has 
resulted  in  a  revision  to  MD  8.11,  issued 
on  July  1, 1999. 

The  process  improvements  were 
identified  and  developed  on  the  basis  of 
feedback  from  a  linaited  stakeholder 
survey  that  was  conducted  in  January 
1999,  as  well  as  from  NRC  staff 
experience  with  the  existing  process. 
Many  stakeholder  comments  and 
suggestions  were  addressed  in  the  MD 
8.11  revision.  Other  issues,  such  as  the 
need  for  an  appeal  process,  are  imder 
consideration  by  the  staff. 

The  significant  changes  included  in 
the  revised  MD  8.11  are  as  follows: 

1.  The  informal  public  hearing 
process  has  been  replaced  with  a 
simpler  and  more  interactive  staff- 
petitioner-licensee  meeting,  similar  in 
format  to  staff-license  meetings. 

2.  Petitioners  are  offered  an 
opportunity  to  make  a  presentation  to 
the  petition  review  board  (PRB)  for  the 
purposes  of  explaining  the  requested 
actions  and  their  bases  and  answering 
staff  questions. 

3.  Periodic  PRB  meetings  will  be  held, 
in  addition  to  the  initial  meeting,  to 
provide  additional  management 
oversight,  if  appropriate. 

4.  The  revised  process  requires 
significantly  improved  communications 
between  the  petition  manager  and  the 
petitioner  early  on  and  throughout  the 
process.  For  example-,  in  the  initial 
contact,  the  petition  manager  explains 
the  process  and  identifies  the  cognizant 
staff  groups  that  will  be  involved  in 
considering  the  petition.  Dtuing  the 
periodic  contacts,  the  petition  manager 
is  prepared  to  discuss  the  status  and 
schedule  of  the  review  and  to  respond 
to  the  petitioner's  questions.  Prior  to 
issuance  of  the  acknowledgment  letter 
and  director's  decision,  the  petition 
manager  informs  the  petitioner  of  the 
imminent  issuance  and  the  substance  of 
these  documents. 

5.  Petitioners  are  added  to  the  service 
lists  on  affected  dockets. 

6.  Acknowledgment  letters  and 
director's  decisions  transmittal  letters 
stress  the  actions  the  NRC  staff  has 
taken  to  address  the  petitioner's 
concerns,  even  when  the  petition  is 
denied. 

7.  Up-to-date  staff  timeliness 
performance  metrics  are  included  in  the 
2.206  petition  monthly  staff  reports 
prepared  for  the  Executive  Director  for 
Operations. 
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Since  the  revised  MD  8.11  was  issued 
on  July  1, 1999,  the  NRC  staff  has  made 
changes  in  the  implementation  of  items 
1  and  2  above.  As  described  in  Part  I  of 
MD  8.11,  instead  of  limiting  the 
presentation  to  one  representative  for 
about  a  half-hour,  the  staff  will  allow 
one  or  more  petitioner  representatives  a 
reasonable  amount  of  time  for  the 
presentation,  further,  as  described  in 
Part  in  of  the  MD,  instead  of  limiting  the 
petitioner  and  licensee  to  one 
representative  and  about  a  half-hour 
each  to  address  the  petition's  issues 
diuing  staff-petitioner-licensee 
meetings,  one  or  more  petitioner  and 
licensee  representatives  will  be  allowed 
a  reasonable  amount  of  time  to  address 
the  issues.  In  practice^  in  previous  staff- 
petitioner-licensee  meetings,  licensees 
and  petitioners  have  not  been  limited 
with  respect  to  the  number  of 
representatives  or  amount  of  time  to 
address  the  issues.  These  clarifications 
will  be  reflected  in  the  next  revision  to 
MD8.11 

The  NRC  staff  is  requesting  comments 
and  suggestions  on  VQD  8.11,  directed  at 
further  improving  the  review  process. 
Management  Directives  are  internal 


NRC  procedures  which  are  not 
ordinarily  pubHshed  for  public 
comment.  However,  MD  8.11  deals  with 
a  process  directly  involving  the  public, 
and  the  NRC  has  determined  that 
improvements  to  the  process  will 
benefit  from  public  participation.  All 
comments  received  will  be  considered. 
A  pubUc  meeting  will  be  scheduled  at 
an  appropriate  time  during  the  comment 
period  to  discuss  the  comments 
received.  The  result  of  this  effort  will  be 
reflected  in  future  revisions  of  the  2.206 
review  process. 

DATES:  The  comment  period  ends 
January  31,  2000.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  staff  is  able 
to  assure  consideration  only  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Mail  written  comments  to 
Chief,  Rules  and  Directives  Branch, 
Division  of  Administrative  Services, 
Office  of  Administration.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001.  Comments  may  also  be 
sent  by  completing  the  online  comment 


form  for  MD  8.11  at  http:// 
www.nrc.gov/NRC/ND/index.html. 
Deliver  comments  to  Room  6D59, 
Two  White  Flint  North.  11555  Rockville 
Pike,  Rockville,  Mar}'land.  between  7:30 
a.m.  and  4:15  p.m.  Federal  workdays. 
Copies  of  MD  8.11.  the  complete  text  of 
which  follows  this  notice,  are  available 
for  a  fee  at  the  NRC's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC.  This 
notice  and  MD  8.11  are  electronically 
available  on  the  Internet  at  http:// 
www.nrc.gov/NRC/MD/index.html. 
FOR  FURTHER  INFORMl^hON  CONTACT: 
Herbert  N.  Berkow,  Mail  Stop  0-8H12, 
Office  of  Nuclear  Reactor  Regulation, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555;  telephone  (301) 
415-1485  and  e-mail  at 
HNB@NRC.GOV. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  September  1999. 

For  the  Nuclear  Regulatory  Ckiinniission. 
Herbert  N.  Berkow, 

Director.  Project  Directorate  II,  Division  of 
Licensing  Project  Management.  Office  of 
Nuclear  Reactor  Regulation. 
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NRR 


Review  Process  for  10  CFR  2.206  Petitions 
Directive  8.11 


Policy 

(8.11-01) 


Objectives 

(8.11-02) 


It  is  the  policy  of  the  U.S.  Nuclear  Regulatoiy  Commission  under 
Section  2.206  of  Title  10  of  the  Code  of  Federal  Regulations 
(10  CFR  2.206)  to  provide  members  of  the  public  with  the  means  to 
request  action  to  enforce  NRC  requirements.  The  Qnunission  may 
deny  or  grant  a  request  for  enforcement  action,  in  whole  or  in  part,  and 
may  take  action  that  satisfies  the  safety  concerns  raised  by  the 
requester,  even  thoUgh  it  is  not  necessarily  an  enforcement  action. 
Requests  that  raise  health  and  safety  and  other  issues  without 
requesting  enforcement  action  will  be  reviewed  by  means  other  than 
the  10  CFR  2.206  process. 


•  To  provide  the  public  with  a  means  to  bring  to  the  NRC's  attention 
potential  health  and  safety  issues  requiring  NRC  enforcement 
action.  (021) 

•  To  ensure  the  pubUc  health  and  safety  through  the  prompt  and 
thorough  evaluation  of  any  potential  safety  problem  addressed  by  a 
petition  filed  under  10  CFR  2.206.  (022) 

•  To  provide  for  ai^ropriate  participation  by  the  petitioners  and  the 
public  in  NRC's  decision-making  activities  related  to  the  10  CFR 
2.206  petition  process.  (023) 

•  To  ensure  effective  communication  with  the  petitioner  on  the  status 
of  the  petition,  including  providing  relevant  documents  and 
notificaaon  (A  NRC  and  licensee  interactions  on  the  petition.  (024) 
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Organizational  Responsibilities  and 
Delegations  of  Authority 

(8.11-03) 

Executive  Director  for  Operations  (EDO) 

(031) 


Receives  and  assigns  action  for  all  petitions  filed  under  10  CFR  2.206. 


Director,  Office  of  the  Chief  Information 
Officer  (OaO) 

(032) 


Provides  hardware,  software,  and  communication  services  support  of 
the  NRC  Home  Page  for  making  information  publicly  available  on  the 
status  of  the  petitions. 


Office  of  the  General  Counsel  (OGQ 

(033) 


•  Provides  legal  review  and  advice  on  10  CFR  2.206  petitions  and 
director's  decisions  upon  specific  request  from  the  staff  in  special 
cases  or  where  the  petition  raises  legal  issues,  (a) 

•  Gives  legal  advice  to  the  EDO,  office  directors,  and  staff  on 
relevant  2.206  matters,  (b) 


Office  Directors  (or  Designees) 

(034) 


Have  overall  responsibility  for  assigned  petitions,  (a) 

Appiavt  or  deny  a  petitioner's  request  for  immediate  action,  (b) 

Sign  all  acknowledgment  letters  aiKl  director's  decisions,  (c) 

Determine  whether  criteria  for  a  meeting  with  the  petitioner  and 
licensee  are  met,  and  notify  the  Commission,  through  the  EDO, 
once  a  determination  is  made  that  a  2.206  petition  meets  the 
criteria  for  a  meeting,  (d) 
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Office  Directors  (or  Designees) 

(034)  (continued) 


•  Provide  up-tD<late  inftvmation  for  the  monthty  status  repc^  on  all 
assigned  petitions,  including  the  total  number  ctfsciffhouis  expended  cm 
eadi  open  petition;  provide  this  infcmnation  to  the  agency  coordinator 
who,  in  turn,  ensures  that  the  information  is  made  public^  available  in 
the  Public  Document  Room  and  on  the  NRC  Home  I^.  (e) 

•  y^)point  a  petition  review  board  chairpersoiL  (f) 

•  Designate  a  petition  manager  for  each  petition,  (g) 

•  Concur,  as  appropriate,  in  each  extension  request  from  the  petition 
manager  and  forward  the  extension  request  to  the  Office  of  the 
EDO  (OEDO)  for  approval,  (h) 

•  Promptly  notify  the  Office  of  Investigations  (OI)  of  any  allegations  of 
subjected  wrongdoing  by  a  licensee,  or  the  Office  of  the  hspcctoT 
General  (OIG)  of  suspected  wrongdoing  by  an  NRC  staff  person  or 
NRC  contractor,  that  are  contained  in  the  petitions  they  may 
receive,  (i) 

•  Obtain  review  and  concurrence  from  the  Office  of  Enforcement  for 
proposed  director's  decisions  that  invplve  potential  enforcement 
implications,  (j) 

•  Ensure  that  the  director's  dedsicxi  and  die  siqiporting  evaluation  of  the 
petition  adequately  reflects  information  (resented  at  ai^  meetings  widi 
the  petitioner,  to  the  extent  that  such  information  was  usefiiL  (k) 


Regional  Administrators 

(035) 


Refer  any  2.206  petitions  they  may  receive  to  the  EDO.  (a) 

PrompUy  notify  OI  of  any  allegations  of  suspected  wrongdoing  by  a 
licensee,  or  OIG  of  suspected  wrongdoing  by  an  NRC  staff  person  or 
NRC  contrartor,  that  are  contained  in  the  petitions  they  may 
receive,  (b) 

As  needed,  provide  support  and  information  for  the  preparation  of 
an  acknowledgment  letter  and/or  a  director's  decision  on  a  2.206 
petition,  (c) 

Make  the  petition  manager  aware  of  information  that  is  received  or 
that  is  the  subject  of  any  correspondence  relating  to  a  pending 
petition,  (d) 
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2.206  Petition  Review  Board  Chairperson 

(Each  program  office  has  a  board  chairperson, 

generally  an  SES  manager.) 

(036) 


•  Oiairs  petition  review  board  meetings,  (a) 

•  Ensures  appropriate  review  of  all  new  petitions  in  a  timely 
manner,  (b) 

•  Ensures  appropriate  documentation  of  petition  review  board 
meetings,  (c) 

•  Chairs  periodic  meetings  with  the  petition  managers  to  discuss  the 
status  of  open  petitions  and  to  provide  guidance  for  timely  issue 
resolution,  (d) 


Director,  Division  of  licensing  Project  Management, 
Office  of  Nuclear  Reactor  Relation  (NRR) 
(037) 


Applicability 

(8.11-04) 


Handbook 

(8.11-05) 


Definitions 

(8.11-06) 


Appoints  the  Agency  2.206  Coordinator,  NRR,  who  prepares  monthly 
reports  to  the  EDO  on  petition  status,  age,  and  resource  e}q)enditures 
for  the  signature  of  the  Associate  EHrector  for  Project  Licensing  and 
Technical  Analysis. 


The  policy  and  guidance  in  this  directive  and  handbook  apply  to  all 
NRC  employees. 


Handbook  8.1 1  details  the  procedures  for  staff  review  and  disposition 
of  petitions  submitted  under  Section  2.206. 


A  !•  CFR  2JM  Petitioa.  A  written  request  filed  by  any  person  to 
institute  a  proceeding  to  modify,  suspend,  or  revoke  a  Ucense,  or  for  any 
other  enforcement  action  that  may  be  proper  and  that  meets  the 
criteria  for  review  under  10  CFR  2.206  (see  Part  II  of  Handbook  8. 1 1). 
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Definitions 

(8.11-06)  (continued) 


References 

(8.11-07) 


A  10  CFR  2^06  Petition  Meeting.  A  meeting  open  to  the  public  and 
held  by  NRC  staff  to  provide  an  opportunity  to  the  petitioner  and 
licensee  to  supply  information  to  assist  NRC  staff  in  the  evaluation  of 
petitions  that  raise  new,  significant  safety  issues,  as  defined  in 
Part  11(D)(3)(a)  of  Handbook  8. 1 1,  or  that  provide  new  information  or 
approaches  for  the  evaluation  of  significant  safety  issues  previously 
evaluated. 


Code  of  Federal  Regulations — 

10  CFR  2.206,  "Requests  for  Action  Under  this  Subpart" 

10  CFR  2.790,  "Public  Inspections,  Exemptions,  Requests  for 
Withholding." 

Nuclear  Regulatory  Commission — 

Enforcement  Manual,  "General  Statement  of  Policy  and 
Procedure  for  NRC  Enforcement  Actions,"  Office  of  Enforcement, 
NUREG-1600. 

Investigative  Procedures  Manual,  Office  of  Investigations,  revised 
August  1996. 

Management  Directive  (MQ)  3.5,  "Public  Attendance  at  Certain 
Meetings  Involving  the  NRC  Staff." 

—  MD  8.8,  "Management  of  Allegations." 

—  MD  12.6,  "NRC  Sensitive  Unclassified  Information  Security 
Program." 

Memorandum  of  Understanding  Between  the  NRC  and  the 
Department  of  Justice,  December  12, 1988. 

"Nuclear  Regulatoiy  Commission  Issuances,"  published  quarterly 
as  NUREG-0750. 
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Fartl 
Initial  Staff  Actions 


Introduction  (A) 


Title  10  of  the  Code  of  Federal  RegulatUms,  Section  2  J06  (1) 

This  section  of  the  regulations  has  been  a  part  of  the  Commission's 
regulatory  framework  since  the  Commission  was  established  in  1975. 
Section  2.206  permits  any  person  to  file  a  petition  to  request  that  the 
Commission  institute  a  proceeding  to  talce  enforcement  action,  (a) 

The  petition  must  request  that  a  license  be  modified,  suspended,  or 
revoked,  or  that  other  appropriate  enforcement  action  be  taken  and 
must  provide  sufficient  facts  that  constitute  the  bases  for  taking  the 
particular  action,  (b) 

Section  2.206  provides  a  procedure  that  allows  any  person  to  file  a 
request  to  institute  a  proceeding  for  enforcement  action  and  requires 
that  the  petition  be  submitted  in  writing  and  provide  sufficient  groimds 
for  taking  the  proposed  acti(Mi.  Do  not  treat  general  opposition  to 
nuclear  power  or  a  general  assertion  of  a  safety  problem,  without 
supporting  facts,  as  a  formal  petition  under  10  CFR  Z206.  Treat 
general  requests  as  routine  correspondence,  (c) 

NRCs  Receipt  of  a  Pietitioii  (2) 

After  NRC  receives  a  petition,  it  is  assigned  to  the  director  of  the 
appropriate  office  for  evaluation  and  response.  The  official  response  is 
a  written  decision  of  the  office  director  that  addresses  the  issues  raised 
in  the  petition.  The  director's  decisicm  can  grant,  partially  grant,  or 
deny  the  petition.  The  Commission  may,  on  its  own  initiative,  review 
the  director's  decision  (to  determine  if  the  director  has  abused  his  or 
her  discretion),  but  no  petition  or  other  request  for  Commission  review 
of  the  director's  decision  will  be  entertained  by  the  Conmiission. 
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Introduction  (A)  (continued) 

NRC  Home  Page  (3) 

The  NRC  Home  Page  provides  the  i^to-date  status  of  pending  2.206 
petitions,  director's  decisions  issued,  and  notices  of  meetings.  The  NRC 
external  home  page  is  accessible  via  the  World  Wide  Web,  and  documents 
may  be  found  at  http:llwww.nrc.gofvlNRCIPUBUCI2206lmdei.htnd. 
Director's  decisions  are  published  in  NRC  Issuances  (NUREG-0750). 

Assignment  of  Staff  Action  and 
2 J206  Petition  Review  Board  (B) 

Office  of  tlie  Executi?e  Director  for  Operatioiis  (OEDO)  (1) 

The  OEDO  assigns  the  petition  to  the  ai^ropriate  o£Gce  for  action. 
The  original  incoming  is  sent  to  the  office  and  a  copy  of  the  petition  is 
sent  to  the  Office  of  the  General  Counsel  (OGC). 

AgeaQT   2J06   Coordiiiatoi;   Office   of  Nuclear   Reador   Rrgniatinn 

(NRR)(2) 

The  Agency  2.206  Coordinator,  NRR  (appdnted  by  the  Directnr, 
Division  of  Licensing  Project  Management),  receives  cofnes  of  all  2.206 
petitions  from  OEDO  and  prepares  the  2.^  periodic  status  report 

Assigned  Office  (3) 

The  office  director  of  the  assigned  office  designates  a  petition  manager 
and  an  office  petition  review  board  chairperson  for  each  petition.  The 
petition  manager  drafts  the  acknowledgment  letter  and  Federal  Regi'^er 
notice  (see  Exhibits  1  and  2  of  this  handbook).  The  petition  manager 
ensures  that  the  petition  is  {riaced  in  the  public  document  room  after  it 
is  determined  that  the  petition  does  not  contain  allegations  or  sensitive 
information.  A  petition  review  board  meets  within3  weeks  of  receipt  of 
the  petition.  Each  assigned  office  conducts  at  least  one  review  board 
meeting  for  each  petition.  The  petition  review  board  consists  of — (a) 

•  A  petition  review  board  chairperson  (SES  manager  or  above)  (i) 

•  A  petition  manager  (ii) 

•  Cognizant  technical  review  branch  chief (s),  as  necessary  (iii) 

•  An  Office  of  Enforcement  (OE)  or  Office  of  Investigations  (OI) 
representative,  as  needed  (iv) 

In  addition,  OGC  normally  will  participate,  (b) 
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Assignment  of  Staff  Action  and 

2  J06  Petition  Review  Board  (B)  (contmued) 

Assigned  Office  (3)  (continued) 

The  purpose  of  the  petition  review  board  meeting  is  to — (c) 

•  Determine  whether  the  petitioner's  request  meets  the  criteria 
defined  in  10  CFR  2.206  (see  Part  n(A)  of  this  handbook)  (i) 

•  Determine  whether  the  petition  meets  the  criteria  for  a  meeting  with 
the  petitioner  and  licensee  (see  Part  U(C)  of  this  handbook)  (ii) 

•  Promptly  address  any  request  for  immediate  action  (iii) 

•  Address  the  possibility  of  issuing  a  partial  director's  decision  (iv) 

•  Draft  a  schedule  for  responding  to  the  petitioner  so  that  a 
commitment  is  made  by  management  and  the  technical  review  staff 
to  respond  to  the  petition  in  a  timely  manner  (see  Part  IV(A)  of  this 
handbook) (v) 

•  Determine  whether  the  petition  is  sufficiently  complex  that 
additional  review  board  meetings  should  be  scheduled  to  enstu-e 
that  suitable  progress  is  being  made  (vi) 

The  appointed  petition  review  board  chairperson  for  each  office— {d) 

•  Chairs  and  coordinates  2.206  petition  review  board  meetings  for 
the  assigned  office  (i) 


•    Ensures    the    2.206 
documented  (ii) 

Assigned  Office  Action  (C) 

Office  Director  (1) 


petition    review    board    meetings  are 


The  assigned  office  director  signs  and  issues  the  acknowledgment  letter 
and  the  Federal  Register  notice.  This  action  should  be  completed  by  the 
date  specified  by  OEDO  for  the  action,  (a) 

The  office  director,  or  designee,  ensures  that  the  appropriate  licensee 
is  sent  a  copy  of  the  acknowledgment  letter  and  a  copy  of  the  incoming 
request  at  the  same  time  as  the  petitioner.  If  appropriate,  the  licensee 
will  be  requested  to  provide  a  response  to  the  NRC  on  the  issues 
specified  in  the  petition,  usually  within  30  days,  (b) 
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Assigned  Office  Action  (q  (continued) 

OfDce  Director  ( 1 )  (continued) 


When  an  unannounced  technical  inspection  or  an  01  investigation  is 
involved,  the  office  director  makes  the  decision  to  release  information 
to  the  licensee  in  a  manner  to  ensure  that  the  staff  does  not  release 
information  that  would  indicate  to  the  licensee  or  the  public  that  an 
unannounced  inspection  or  investigation  will  be  uindertaken  or 
information  that  would  undermine  the  inspection  or  investigation,  (c) 

The  office  director  carefully  considers  any  potential  conflict  or  loss  of 
objectivity  that  might  result  from  assigning  the  same  staff  who  were 
previously  involved  with  the  issue  that  gave  rise  to  the  petition,  (d) 

Petition  Manager  (2) 

The  petition  manager — (a) 

•  Briefs  the  petition  review  board  on  the  petitioner's  request(s),  any 
background  information,  the  need  for  an  independent  technical 
review,  and  a  proposed  plan  for  resolution,  including  target 
completion  dates  (i) 

•  Promptly  advises  the  licensee  of  the  petition,  sends  the  licensee  a 
copy  of  the  petition,  and  places  the  petition  and  all  subsequent 
related  correspondence  in  the  Pid>lic  Dociunent  Room,  (ii) 

•  Drafts  the  acknowledgment  letter  and  Federal  Register  notice, 
serves  as  the  NRC  point  of  contact  with  the  petitioner,  provides 
updates  to  the  periodic  2.206  status  report  to  die  Bcecutive 
Director  for  Operations  (EDO),  and  monitors  the  progress  of  any 
OI  investigation  and  related  enforcement  actions  (iii) 

•  Prepares  the  director's  decision  on  the  petition  for  the  ofBce 
director's  consideration,  including  coordination  with  the 
appropriate  staff  supporting  the  review  (iv) 

•  Ensures  ai^nopriate  documentation  of  all  10  CFR  2.206  petition 
determinations,  including  the  determination  on  whether  a  meeting 
is  offered  (v) 

The  petition  manager  ensures  tliat  a  copy  of  this  management  directive 
is  included  with  the  aclmowledgment  letter.  The  acknowledgment 
letter  also  should  include  the  name  and  telephcMie  number  of  the 
petition  manager  and  identify  the  technical  staff  organizational  units 
that  will  partidpate  m  the  review,  (b) 
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Assigned  Office  Action  (C)  (continued) 

Petition  Manager  (2)  (continued) 


The  acknowledgment  letter,  as  well  as  the  transmittal  letter  for  the 
director's  decision  or  partial  director's  decision,  should  acknowledge 
the  petitioner's  efforts  in  bringing  issues  to  the  staff's  attention,  (c) 

If  appropriate,  the  decision  transmittal  letter  should  acknowledge  that 
the  petitioner  identified  valid  issues  and  should  specify  the  corrective 
actions  that  have  been  or  will  be  taken  to  address  these  issues, 
notwithstanding  that  some  or  aU  of  the  petitioner's  specific  requests  for 
action  have  not  been  granted,  (d) 

The  petition  manager  places  the  petitioner  on  distribution  for  all 
relevant  NRC  correspondence  to  the  licensee  to  ensure  that  the 
petitioner  receives  copies  of  all  NRC  correspondence  with  the  licensee 
pertaining  to  the  petition.  If  there  is  a  service  list(s)  add  the  petitioner 
to  the  list(s)  for  all  headquarters  and  regional  documents  on  the 
affected  dockets.  Remove  the  petitioner's  name  from  distribution 
and/or  the  service  list(s)  90  days  after  issuance  of  the  director's 
decision.  The  petition  manager  sends  licensee-prepared  documents 
submitted  to  the  NRC  that  are  relevant  to  the  petition  to  the  petitioner 
for  the  same  duration  as  staff-generated  documents.  If  the  licensee  is 
asked  to  respond,  the  petition  manager  advises  the  licensee  that  the 
NRC  intends  to  place  the  licensee's  response  in  the  Public  Document 
Room  and  provide  the  response  to  the  petitioner,  (e) 

Unless  necessary  for  NRC's  proper  evaluation  of  the  petition,  the 
licensee  should  avoid  using  proprietary  or  personal  privacy 
information  that  requires  protection  from  public  disclosure.  If  such 
information  is  necessary  to  properly  respond  to  the  petition,  the 
petition  manager  ensures  the  information  is  protected  in  accordance 
with  10  CFR  2.790.  (f) 

The  petition  manager  also  ensures  that  the  petitioner  is  placed  on  ' 
distribution  for  other  NRC  correspondence  relating  to  the  issues  raised 
in  the  petition,  including  relevant  generic  letters  or  bulletins  that  are 
issued  during  the  pendency  of  the  NRC's  consideration  of  the  petition. 
This  does  not  include  NRC  conespondence  or  documentation  related 
to  an  OI  investigation,  which  will  not  be  released  outside  NRC  without 
the  approval  of  the  Director,  OI.  (g) 
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Assigned  Office  Action  (C)  (continued) 

Potion  Manager  (2)  (continued) 


Before  the  petition  review  board  meeting,  the  petition  manager 
infonns  the  petitioner  that  the  2.206  petition  process  is  a  public  process 
in  which  the  petition  and  all  the  infonnation  in  it  will  be  made  public.  If 
the  petitioner  requests  anonymity  and  that  the  petition  not  be  made 
piiblic,  advise  the  petitioner  diat,  because  of  its  public  nature,  the  2.206 
process  cannot  provide  protection  of  the  petitioner's  identity.  In  such 
cases,  advise  the  petitioner  that  the  matter  will  be  haadled  as  an 
allegation  and  that  the  petitioner  should  withdraw  the  petition  in 
writing.  During  this  telephone  contact,  offer  the  petitioner  an 
Of^rtunity  to  have  one  representative  give  a  presentation  to  the 
petition  review  board.  The  petitioner  (or  representative)  may 
participate  in  person  or  by  teleconference  on  a  recorded  line  and  only 
for  the  purpose  of  explaining  the  requested  actions,  their  bases,  and 
answering  staff  questions.  The  presentation  will  be  limited  to  about  a 
half  hour  and  will  be  transcribed.  Treat  the  transcription  as  a 
supplement  to  the  petition  and  send  a  copy  of  the  transcription  to  the 
petitioner  and  to  the  same  distribution  as  the  original  petition,  (h) 

If  the  petition  contains  a  request  for  immediate  enforcement  acticm  by 
the  Nkc,  such  as  a  request  for  immediate  su^nsion  of  fadhtjf 
operation  until  final  action  is  taken  on  the  request,  the 
acknowledgment  letter  must  respond  to  the  inmiediate  action 
requested.  If  the  immediate  action  is  denied,  the  staff  must  e^qdain  the 
basis  for  the  denial  in  the  acknowledgment  letter.  If  the  staff  [Aans  to 
take  an  action  that  is  contrary  to  an  immediate  action  requested  in  the 
petition  before  issuing  the  acknowledgment  letter  (such  as  permitting 
restan  of  <hfacility  when  the  petitioner  has  reqtiested  that  restart  not  be 
permitted),  the  petition  manager  must  pron^>tly  notify  the  petitioner 
by  telephone  of  the  pending  staff  actioiL  The  petitioner  will  not  be 
advised  of  any  wrongdoing  investigation  being  conducted  by  OI.  (i) 

In  cases  where  the  staff  identifies  certain  issues  in  a  petition  that  it 
believes  are  more  appropriately  addressed  using  the  allegation  process, 
the  petition  manager  advises  the  petitioner  of  this  staff  view  during  the 
initial  telephone  contact  and  sug^sts  to  the  petitioner  that  he  or  she 
withdraw  those  issues  from  the  petition  with  the  understanding  that  they 
will  be  addressed  through  the  allegation  process,  (j) 
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Assigned  Office  Action  (q  (continued) 


Petition  Manager  (2)  (continued) 

All  telephone  contacts  with  the  petitioner  will  be  documented  by  a 
memorandum  to  file,  which  becomes  part  of  the  petition  file,  (k) 

OGC  Staff  Attorney  (3) 

OGC  normally  participates  in  the  petition  review  board  meetings  for 
the  2.206  petition  and  provides  legal  review  and  advice  on  10  CFR 
2.206  petitions  and  director's  decisions  upon  ^dfic  request  from  the 
staff  in  special  cases  or  where  the  petition  raises  legal  issues.  OGC  m^ 
be  assigned  as  the  responsible  office  for  the  review,  if  appropriate. 


Reporting  Requirements  and 
Updating  the  Status  of  Petitions 
on  the  M(C  Home  P^ge  (D) 


On  a  monthly  basis,  the  Agency  1206  Coordinator,  NRR,  will  contact  all 
petition  managers  reminding  them  to  prepare  a  status  report  on  2.206 
petitions  in  dieir  office.  This  report  will  be  made  available  in  the  PDR  and 
placed  on  the  NRC  Home  Page.  The  petiticRi  managers  should 
electronically  mail  the  status  report  for  eadi  open  petition,  with  the 
exception  of  senative  informaticm  as  described  below,  to  PETITION. 
The  Agency  1206  Cocxdinator  combines  all  the  status  reports,  including 
staff  performance  metrics  for  petiti(Mis  processed  under  10  CFR  1206  for 
the  current  year,  in  a  monthly  report  to  ibc  EDO  from  ibc  Associate 
Director,  Project  Licensing  and  Ibdmieal  Analysis,  and  provides  a  copy  of 
the  report  to  the  Web  operator  for  fdacement  on  the  NRC  Home 
Page.(l) 

If  tiie  information  on  die  status  of  the  petition  is  sensitive  informatfon 
that  may  need  to  be  protected  from  disdosure  (e.g.,  safeguards  or 
facility  security  information,  proprietary  or  confidential  commercial 
information,  informaticm  relating  to  an  ongoing  investigation  of 
wrongdong  or  enforcement  actions  imder  development,  or 
information  about  referral  of  matters  to  tbc  Department  of  Justice), 
die  petition  manager  and  Agen^  1206  Coordinator  should  ensure  that 
this  information  is  protected  from  disdosure.  Sensitive  information 
Aould  be  handled  in  accordance  witii  Management  Directive  116, 
''NRC  Sensitive  Unclassified  Information  Security  Program."  (2) 
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Partll 

Criteria  for  Petition  Evaluation 


Use  the  criteria  discussed  in  this  part  for  detennining  whether  a 
petition  should  be  considered  under  10  CFR  2.206,  if  similar  petitions 
should  be  consolidated,  and  if  a  public  meeting  should  be  offered 


Criteria  for  Reviewing  Petitions 
Under  10  CFR  2.206  (A) 


Review  a  petition  under  the  requirements  of  10  CFR  2.206  if  the 
request  meets  all  of  the  following  criteria:  (1) 

•  The  petition  contains  a  request  for  enforcement  action:  either 
requesting  that  NRC  impose  requirements  by  order,  or  issue  an 
order  modifying,  suspencUng,  or  revoking  a  license;  or  issue  a  notice 
of  violation,  with  or  without  a  proposed  civil  penalty,  (a) 

•  The  enforcement  action  requested  and  the  facts  that  constitute  the 
bases  for  taking  the  particular  action  are  specified.  The  petitioner 
must  provide  some  element  of  support  beyond  the  bare  allegation. 
The  supporting  facts  must  be  credible  and  sufficient  to  warrant 
further  inquiiy.  (b) 

•  Acceptance  for  review  under  10  CFR  2.206  will  not  result  in 
circumventing  an  available  proceeding  in  which  the  petitioner  is  or 
could  be  a  party,  (c) 

If  a  petition  meets  the  criteria  but  does  not  specifically  cite  10  CFR 
2.206,  the  petition  manager  will  attempt  to  contact  the  petitioner  by 
telephone  to  determine  if  the  individual  wants  the  request  processed 
pursuant  to  10  CFR  2.206.  If  the  petition  is  unclear  or  appears  to  be 
marginal  in  meeting  the  criteria  for  review,  the  petition  manager  will 
encourage  and  facilitate  a  presentation  to  the  petition  review  board  by 
the  petitioner  so  that  the  concerns  can  be  clarified.  (2) 
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Criteria  for  Rejecting  Petitions 
Under  10  CFR  2.206  (B) 

Do  not  review  a  petition  under  10  CFR  2.206,  whether  specifically 
cited  or  not,  luider  the  following  circumstances:  (1) 

•  The  incoming  oorreqx>ndence  does  not  ask  for  an  enforcement  action 
or  fails  to  provide  sufficient  facts  to  siq^xnt  the  petition  but  simply 
alleges  wrongdoing,  violations  of  NRC  regulations,  or  existence  of 
safety  cxmcems.  The  request  cannot  be  simpfy  a  general  statement  of 
0|^x>sition  to  midear  power  or  a  general  assertion  widiout  siqqxnting 
facts  (e.g.,  the  quality  assurance  at  the  fadMty  is  inadequate).  These 
assertions  will  be  treated  as  allegatiois  and  referred  for  approfniate 
action  in  accordance  with  Management  Directive  (MD)  8.8, 
"Management  of  Allegations."  (a) 

•  The  petitioner  raises  issues  that  already  have  been  the  subject  of 
NRC  staff  review  and  evaluation  either  on  the  cited  facility,  other 
plant  facilities,  or  on  a  generic  basis,  for  which  a  resolution  has  been 
achieved,  the  issues  have  been  dispositioned,  and  the  resolution  is 
applicable  to  the  facility  in  question,  (b) 

•  The  request  is  to  reconsider  or  reopen  a  {Mrevious  enforcement 
action  (including  a  decision  not  to  initiate  an  enforcement  action) 
or  a  director's  decision  and  will  not  be  treated  as  a  2.206  petition 
unless  it  presents  significant  new  information,  (c) 

•  The  request  is  to  deny  a  license  application  or  amendment  This 
type  of  request  should  initially  be  addressed  in  the  context  of  the 
relevant  licensing  action,  not  under  10  CFR  1206.  (d) 

If  a  petitioner's  request  does  not  meet  the  criteria  for  ocmsideration  under 
10  CFR  2.206,  a  letter  will  be  sent  to  the  petitxmer  ejqdaining  ^)^  the. 
request  is  not  being  reviewed  under  10  CFR  1206  (see  Exhibit  3).  (2) 

Criteria  for  Consolidating 
Petitions  (Q 

.  M  requests  sidmutted  by  difiEcrent  individuals  win,  as  a  general  practioe,  be 
treated  and  evahialed  separate^.  When  two  or  more  petitioiis  request  tiie 
same  action,  specify  tiie  same  bases,  provide  adeqiiate  suppoitii^ 
information,  and  are  submitted  at  about  the  same  time,  fbt  petition  review 
board  conskleTs  die  benefits  of  oonsc^idating  die  pethions  against  die 
potential  of  dfluting  the  importance  of  any  petition  and  recommends 
vibctbej  or  not  cooscdidatim  is  appropriate,  lie  assigned  o£Bce  director 
determines  whether  ot  not  to  ooosolidaie  the  petitions. 
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Criteria  for  Meetings  (D) 

For  petitions  meeting  the  criteria  specified  in  this  section,  the  staff 
offers  the  petitioner  an  opportunity  for  a  meeting.  A  meeting,  which  is  a 
resource  for  the  staff  in  evaluating  the  petition,  also  affords  the 
petitioner  and  the  licensee  an  opportunity  for  enhanced  involvement  in 
the  Commission's  decision-malcing  process.  (1) 

A  meeting  is  not  automatically  granted  and  will  not  be  offered  simply  at 
the  petitioner's  request.  If  the  staff  offers  the  petitioner  the  opportunity 
for  a  meeting,  the  petitioner  then  has  the  option  to  accept  or  reject  the 
offer.  If  the  petitioner  rejects  the  offer,  a  meeting  will  not  be  conducted 
and  the  petition  review  will  continue.  If  the  petitioner  accepts  the  offer 
of  a  meeting,  the  licensee  will  be  invited  to  participate  in  the 
meeting.  (2) 

The  staff  uses  the  following  criteria  lo  determine  if  an  opportunity  for  a 
meeting  is  to  be  offered  to  the  petitioner.  Either  one  of  the  two 
elements  listed  below  must  be  met.  (3) 

•  The  petition  raises  the  potential  for  a  significant  safety  issue.  For 
nuclear  reactors  and  nuclear  material  licensees,  a  significant  safety 
issue  is  an  issue  that  could  lead  to  a  significant  exposure,  could 
cause  significant  core  damage,  or  could  otherwise  result  in  a 
significant  reduction  of  protection  of  pubUc  health  and  safety.  The 
information  is  considered  "new"  if  one  the  following  appUes:  (a) 

-  The  petition  presents  a  significant  safety  issue  not  previously 
evaluated  by  the  staff,  (i) 

-  The  petition  presents  significant  new  information  on  a 
significant  safety  issue  previously  evaluated,  (ii) 

-  The  petition  presents  a  new  approach  for  evaluating  a 
significant  safety  issue  previously  evaluated  and,  on  preliminaiy 
assessment,  the  new  approach  appears  to  have  merit  and  to 
warrant  reevaluation  of  the  issue,  (iii) 

•  The  petition  alleges  violations  of  NRC  requirements  involving  a 
significant  safety  issue  for  which  new  information  or  a  new 
approach  has  been  provided,  and  it  presents  re  asonable  supporting 
facts  that  tend  to  establish  that  the  violation  occurred,  (b) 
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Criteria  for  Meetings  (D)  (continued) 


A  meeting  will  not  be  held  if  to  do  so  will  compromise  "sensitive" 
information  that  may  need  to  be  protected  from  disclosure,  such  as 
safeguards  or  faciUty  security  information,  proprietary  or  confidential 
conunercial  information,  or  information  relating  to  an  ongoing 
investigation  of  wrongdoing.  The  petition  manager  ensures  that  a 
meeting  will  not  compromise  the  protection  of  this  information  before 
offering  the  petitioner  the  opportunity  for  a  meeting.  A  meeting  also 
will  not  be  held  simply  because  the  petitioner  claims  to  have  additional 
information  and  will  not  present  it  in  any  other  forum.  (4) 
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Procedures  for  Conducting 
a  10  CFR  2.206  Petition  Meeting 

After  the  staff  determines  that  a  petition  meets  the  criteria  for  a 
meeting,  set  forth  in  Part  II  (D)  of  this  handbook,  and  the  petitioner 
accepts  the  offer  of  a  meeting,  the  petition  manager  contacts  the 
petitioner  to  schedule  a  mutually  agreeable  date  for  the  meeting.  The 
petition  manager  also  requests  the  Ucensee  to  participate  in  the 
meeting  to  present  its  position  and  coordinates  the  schedules  and  dates 
with  the  licensee.  The  meeting  must  be  scheduled  so  as  not  to  adversely 
impact  the  established  petition  review  schedule. 


Meeting  Location  (A) 


Meetings  normally  will  be  held  at  NRC  headquarters  in  Rockville, 
Maryland,  with  provisions  for  participation  by  telephone  or  video  link. 
If  justified  by  special  circumstances,  the  staff  may  hold  the  meeting  at 
some  location  other  than  NRC  headquarters. 


Notice  of  Meeting  (B) 


Ptovisions  for  a  meeting  notice  will  be  made  in  acconlanoe  with  agency 
policy.  The  NRC  petition  manager  win  ensure  diat  a  copy  (rf  the  meeting 
notioe  s  ptaccd  on  die  NRC  Home  Page,  diat  the  scheduled  meeting  is 
inchided  in  the  Public  Meeting  Notioe  System,  that  the  Office  of  PiiUic 
AfEaiis  is  notified  of  the  meeting,  and  tfiat  the  meeting  notioe  is 
oomnnmicated  to  tlie  petitioDer.  (1) 

All  meetings  are  ti-anscribed,  and  the  transcripts  are  publicly 
available.  (2) 
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Meeting  Chairperson  (Q 

The  meeting  is  chaired  by  the  NRC  office  dkector  re^nsible  for 
addressing  the  petition,  or  by  his  or  her  designee.  (1) 

The  purpose  ol  the  meeting  is  to  obtain  additional  information  from 
the  petitioner  and  the  licensee  for  NRC  staS  use  in  evaluating  the 
petition.  It  is  not  a  forum  for  the  staff  to  offer  amy  preliminary  decisi<Mis 
on  the  evaluation  of  the  petition.  The  chairperson  has  final  authority  to 
determine  the  conduct  of  the  meetmg.  Members  of  the  pul^  may 
attend  as  observers.  (2) 

Meeting  Format  (D) 

The  meeting  chairperson  provides  a  brief  siuamuy  oi  tiie  2.206 
process,  the  purpose  of  the  meeting,  and  the  petition.  Following  the 
opening  statement — (1) 

•  The  petitioner  is  allowed  a  reasonable  amount  of  time 
(approximately  30  minutes)  to  articulate  the  basis  for  the 
petition,  (a) 

•  NRC  staff  have  an  opportunity  to  ask  the  petitioner  ^uestioos  for 
purposes  of  clarificaticm.  (b) 

•  The  licensee  is  tiKn  alowed  a  reasow^le  amount  of  tioM 
(approximately  30  nunutes)  to  address  the  issues  raised  in  the 
petition,  (c) 

•  NRC  staff  have  an  opportunity  to  a^  the  licensee  questkms  for 
purposes  of  clarification,  (d) 
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General  (A) 


Part  IV 
Further  Staff  Actions 


Schedule  (1) 

The  assigned  office  holds  a  petition  review  board  meeting  on  the 
submitted  2.206  petition  within  3  weeks  of  receipt  of  the  petition.  The 
review  board  helps  determine  the  appropriate  schedule  as  well  as  how 
best  to  respond  to  the  petitioner's  concerns,  (a) 

The  goal  is  to  issue  the  director's  decision,  or  partial  director's  decision, 
within  120  days  from  the  date  of  issuance  of  the  acknowledgment  letter. 
The  Office  of  the  Executive  Director  for  Operations  (OEDO)  tracks 
the  target  date,  and  any  change  of  the  date  requires  approval  by  the 
OEDO.  Enforcement  actions  that  are  prerequisites  to  a  director's 
decision  must  be  e?q>edited  and  completed  in  time  to  meet  the  the 
120-day  goal.  Investigations  by  the  Office  of  Investigations  (OI)  should 
be  expedited  to  the  extent  practicable.  However,  the  goal  of  issuing  a 
full,  or  partial,  direaor's  decision  within  120  days  after  issuing  the 
acknowledgment  letter  applies  only  to  petitions  whose  review 
schedules  are  within  the  staff's  control.  If  issues  in  a  petition  are  the 
subjea  of  an  extended  OI  investigation,  or  a  referral  to  (he  Department 
of  Justice  (DOJ),  or  if  NRC  decides  to  await  a  Department  of  Labor 
(DOL)  decision,  a  partial  director's  decision  is  issued  within  120  days, 
and  the  120-day  goal  is  not  applied  to  the  remainder  of  the  petition. 
When  more  time  is  needed  (e.g.,  when  issues  in  a  petition  are  the 
subject  of  an  extended  OI  investigation,  or  a  referral  to  DOJ,  or  if  NRC 
decides  to  await  a  EKDL  decision),  the  assigned  office  director 
determines  the  need  for  an  extension  of  the  schedule  and  requests  the 
extension  from  the  OEDO.  (b) 
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General  (A)  (continued) 

Schedule  (1)  (continued) 


If  the  director's  decision  cannot  be  issued  in  120  days,  the  petition 
manager  promptly  contacts  the  petitioner  ejqplaining  the  reason(s)  for 
the  delay  and  maintains  a  record  of  such  contact.  If  the  delay  results 
from  an  ongoing  OI  investigation,  the  petition  manager  contacts  the 
Director,  OI,  to  obtain  approval  for  citing  the  OI  investigation  as  the 
reason  for  the  delay,  (c) 

If  there  is  alleged  wrongdoing  on  the  part  of  Ucensees,  their 
contractors,  or  their  vendors,  inmiediately  notify  OI.  If  there  is  alleged 
wrongdoing  involving  an  NRC  employee,  NRC  contractors,  or  NRC 
vendors,  immediately  notify  the  Office  of  the  Inspector  General 
(OIG).  (d) 

Petition  Review  Board  Actions  (2) 

The  petition  review  board  ensures  that  an  ai^nopriate  petition  review 
process  is  foUowed.  This  includes  recommending  whether  or  not:  (a) 

•  The  submittal  qualifies  as  a  2.206  petition,  (i) 

•  Thepetitionershouldbeofiferedorinformedofanaltemativeprocess 
(e.g.,  consideration  of  issues  as  allegati<nis,  consideration  of  issues  in  a 
pending  license  jnoceeding,  or  conduct  ck  an  in^)ection).  (ii) 

•  The  petition  should  be  consolidated  with  another  petition,  (iii) 

•  A  public  meeting  should  be  offered,  (iv) 

•  Referral  to  OI  or  OIG  is  appropriate,  (v) 

•  There  is  a  need  for  additional  review  board  meetings,  (vi) 

•  There  is  a  need  for  the  Office  of  the  General  Counsel  (OGC)  to 
participate  in  the  review,  (vii) 

•  An  adequate  review  schedule  and  technical  review  participation 
have  been  established,  (viii) 

•  Any  petitioner's  request  for  immediate  action  should  be  granted  or 
denied,  (ix) 

•  The  licensee  should  be  requested  to  respond  to  the  petition,  (x) 

•  A  partial  director's  decision  should  be  issued,  (xi) 
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General  (A)  (continued) 

Petitioii  Manager  Actions  (3) 


The  petition  manager  drafts  the  acknowledgment  letter  and  Federal 
Register  notice  and  coordinates  all  information  required  from  the 
professional  staff  within  his  or  her  organization  and  other 
organizations  and  from  OI  if  a  wrongdoing  issue  is  under 
consideration.  The  petition  manager  also  advises  his  .or  her 
management  of  the  need  for  OGC  review  and  advice  regarding  a 
petition  in  special  cases.  An  Associate  Director  of  the  Office  of  Nuclear 
Regulation  (NRR),  a  Division  Director  in  the  Office  of  Nuclear 
Material  Safety  and  Safeguards  (NMSS),  or  the  Director  of  the  Office 
of  Enforcement(OE)  makes  a  request  for  OGC  involvement  to  the 
OGC  special  counsel  assigned  to  2.206  matters,  (a) 

The  petition  manager  ensures  that  the  petitioner  is  notified  at  least 
every  60  days  of  the  status  of  the  petition,  or  more  frequently  if 
signfficant  actions  occur.  The  petition  manager  makes  the  bimonthly 
status  reports  by  telephone  and  should  not  leave  a  message  on  a  voice 
mail  message  system  unless  repeated  efforts  to  contact  the  petitioner  are 
imsuccessful.  llie  petition  manager  keeps  iq>-to-date  on  the  status  of  the 
petition  so  that  reasonable  detail  can  be  provided  with  the  status  reports. 
However,  the  status  report  to  the  petitioner  will  not  indicate — (b) 

•  An  ongoing  01  investigation,  imless  approved  by  the  Director,  OI  (i) 

•  The  referral  of  the  matter  to  DOJ  (ii) 

•  Enforcement  action  under  consideration  (iii) 

The  p)etition  manager  also  will  make  the  following  telephone  contacts 
with  the  petitioner:  (c) 

•  Within  1  week  after  receipt  of  the  petition  and  before  the  petition 
review  board  meeting,  contact  the  petitioner  to  explain  the  pubUc 
nature  of  the  2.206  petition  prooess.  During  this  contact,  offer  the 
petitioner  an  opportunity  to  have  one  representative  give  a 
presentation  to  the  petition  review  board.  The  petitioner  (or 
representative)  may  participate  in  person  or  by  teleconference  on  a 
recorded  line  and  only  for  the  purpose  of  explaining  the  requested 
actions,  their  bases,  and  answering  staff  questions.  The  presentation 
will  be  limited  to  about  a  half  hour  and  will  be  transcribed.  T'^sat  the 
transcription  as  a  su{^lenient  to  the  petition  and  send  a  copy  of  the 
transcription  to  the  petitioner  and  to  the  same  distribution  as  the 
original  petition,  (i) 
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Greneral  (A)  (continued) 


Petition  Manager  Actions  (3)  (continued) 

•  After  the  petition  review  board  meets,  and  before  issuance  of  the 
acknowledgment  letter,  inform  the  petitioner  as  to  whether  or  not 
the  petition  qualifies  as  a  2.206,  disposition  of  any  requests  for 
immediate  action,  how  the  review  will  proceed,  and  that  an 
acknowledgment  letter  is  coming,  (ii) 

•  Before  dispatching  the  director's  decision  (or  partial  decision), 
inform  the  petitioner  of  the  imminent  issuance  of  the  decision  and 
the  substance  of  the  decision,  (iii) 

•  When  the  director's  decision  has  been  signed,  promptly  send  a  copy 
electronically  or  by  fax,  if  possible,  to  the  petitioner,  (iv) 


Director's  Decision  (B) 


The  staff  normally  prepare  a  partial  director's  decision  when  some  of 
the  issues  associated  with  the  2.206  petition  are  resolved  in  advance  of 
other  issues  and  if  significant  schedule  delays  are  anticipated  before 
resolution  of  the  entire  petition.  If  a  wrongdoing  investigation  is  being 
conducted  in  relation  to  the  petition,  the  staff  consider  the  results  of  the 
OI  investigation,  if  available,  in  completing  the  action  on  the 
petition.  (1) 

Management  Directive  8.8,  "Management  of  Allegations,"  provides 
agency  poUcy  with  regard  to  notifying  OI  of  wrongdoing  matters,  as  well 
as  initiating,  prioritizing,  and  terminating  investigations.  The  petition 
manager  should  become  familiar  with  the  current  version  of  this 
directive  and  follow  the  poUcy  outlined  therein  when  dealing  with 
issues  requiring  OI  investigations.  (2) 

All  information  related  to  an  01  wrongdoing  investigation,  or  even  the 
fact  that  an  investigation  is  being  conducted,  will  receive  limited 
distribution  within  NRC  and  will  not  be  released  outside  NRC  without 
the  approval  of  the  Director,  OI.  >^thin  NRC,  access  to  this 
information  is  limited  to  those  having  a  need-to-know.  Regarding  a 
2.206  petition,  the  assigned  ofBce  director,  or  his  designee,  maintains 
copies  of  any  docimients  required  and  ensures  that  no  copies  of 
documents  related  to  an  OI  investigation  are  placed  in  the  docket  file, 
the  agency's  document  management  system,  or  the  Public  Document 
Room  (PDR),  without  the  approval  of  the  Director,  OI.  (3) 
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Director's  Decision  (B)  (continued) 

The  petition  manager  submits  the  completed -draft  decision  to  his  or 
her  management  for  review.  After  management's  review,  the  petition 
manager  incorporates  any  proposed  revisions  in  the  decision.  If  the 
decision  is  based  on  or  references  a  completed  OI  investigation,  01 
must  concur  in  the  accuracy  and  characterization  of  the  01  findings  and 
conclusions  that  are  used  in  the  decision.  (4) 

If  appropriate,  the  petition  manager  obtains  OE  management's  review 
of  and  concurrence  in  the  draft  director's  decision  for  potential 
enforcement  implications.  (5) 

Granting  the  Petition  (q 

Upon  granting  the  petition,  in  whole  or  in  part,  the  petition  manager 
prepares  a  "Director's  Decision  Under  10  CFR  2.206"  for  the  office 
director's  signature.  The  decision  ejqjlains  the  bases  upon  which  the 
petition  has  been  granted  and  identifies  the  actions  that  NRC  staff  have 
taken  or  will  take  to  grant  all  or  that  portion  of  the  petition.  The 
Commission  may  grant  a  request  for  enforcement  action,  in  whole  or  in 
part,  and  also  may  take  action  to  satisfy  the  safety  concerns  raised  by  the 
petition,  although  such  action  is  not  necessarily  an  enforcement  action. 
A  petition  is  characterized  as  being  granted  in  part  when  NRC  did  not 
grant  the  action  as  asked  but  took  other  action  to  address  the 
underlying  safety  problem.  If  the  petition  is  granted  in  full,  the 
director's  decision  explains  the  bases  for  granting  the  petition  and 
states  that  the  Commission's  action  resulting  from  the  director's 
decision  is  outlined  'n  the  Commission's  order  or  other  appropriate 
communication.  (1) 

If  the  petition  is  granted  by  issuing  an  order,  the  petition  manager 
prepares  a  letter  to  transmit  the  order  to  the  licensee.  He  or  she 
prepares  another  letter  to  explain  to  the  petitioner  that  the  petition  has 
been  granted  and  encloses  a  copy  of  the  order.  Copies  of  the  director's 
decision  and  Federal  Register  notice  to  be  sent  to  the  licensee  and 
individuals  on  the  service  list(s)  are  dispatched  simultaneously  with  the 
petitioner's  copy.  (2) 

Denying  the  Petition  (D) 

Upon  denial  of  the  petition,  in  whole  or  in  part,  the  petition  manager 
prepares  a  "Director's  Decision  Under  10  CFR  2.206"  for  the  office 
director's  signature.  The  decision  e}q)lains  the  bases  for  the  denial  and 
discusses  all  matters  raised  by  the  petitioner  in  support  of  the  request.  If 
appropriate,   the   decision   transmittal   letter   acknowledges  that 
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Denying  the  Petition  (D)  (continued) 

the  petitioner  identified  valid  issues  and  specifies  the  corrective 
actions  that  have  been  or  will  be  taken  to  address  these  issues, 
notwithstanding  that  some  of  all  of  the  petitioner's  specific  requests  for 
action  have  not  been  granted.  The  office  director  sends  a  letter  to  the 
petitioner  transmitting  the  director's  decision,  along  with  a  Federal 
Register  notice  explaining  that  the  request  has  been  denied.  (1) 

^  If  an  OI  investigation  is  completed  either  before  granting  or  denying 

the  petition,  the  petition  manager  contacts  OI  and  OE  to  coordinate 
NRC's  actions  when  the  wrongdoing  matter  has  been  referred  to  DOJ. 
It  may  be  necessary  to  withhold  action  on  the  petition  in  keeping  with 
the  memorandum  of  understanding  with  DOJ.  (2) 

Issuance  of  Director's  Decision  (E) 

A  decision  under  10  CFR  2.206  consists  of  a  letter  to  the  petitioner,  the 
director's  decision,  and  the  Federal  Register  notice.  The  petition 
manager  or  administrative  staff  contacts  the  Office  of  the  Secretary 
(SECY)  to  obtain  a  director's  decision  number  (i.e.,  DD-YEAR-00).  A 
director's  decision  number  is  assigned  to  each  director's  decision  in 
numerical  sequence.  This  number  is  typed  on  the  letter  to  the 
petitioner,  the  director's  decision,  and  the  Federal  Register  notice.  Note 
that  the  director's  decision  itself  is  not  published  in  the  Federal  Register, 
only  the  notice  of  its  availabihty,  containing  the  substance  of  the 
decision,  is  published  (see  Exhibit  4).  (1) 

The  assigned  office  director  signs  the  Federal  Register  notice.  After  the 
notice  is  signed,  it  is  forwarded  to  the  Rules  and  Directives  Branch, 
Office  of  Administration  (ADM/DAS/RDB),  for  transmittal  to  the 
Office  of  the  Federal  Register  for  publication.  (2) 


Distribution  (F) 


The  administrative  staff  of  the  assigned  office  reviews  the  10  CFR  2.206 
package  before  it  is  dispatched  and  determines  appropriate 
distribution.  The  administrative  staff  also  performs  the  following 
actions  on  the  day  the  director's  decision  is  issued:  (1) 

•  Telephones  the  Rulemakings  and  Adjudications  Staff,  SECY,  to 
advise  the  staff  that  the  director's  decision  has  been  issued,  (a) 

•  Immediately  hand-carries  the  listed  material  to  the  following 
offices  (in  the  case  of  the  petitioner,  promptly  dispatch  the 
copies.):  (b) 
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Distribution  (F)  (continued) 

-  Rulemakings  and  Adjudications  Staff,  SECY  (i) 

•  Fivecopiesof  the  director's  decision  (a) 

-  •     Two  courtesy  copies  ofthe  entire  decision  package  including 

the  distribution  and  service  lists.  Ensure  that  documents 
referenced  in  the  decision  are  pubUcly  available  in  the  NRC 
PubUc  Document  Room  (b) 

•  Two     copies    of    the     incoming    petition     and    any 
supplement(s)  (c) 

—  Petitioner  (ii) 

•  Signed  original  letter  (a) 

.  •     Signed  director's  decision  (d) 

•  A  copy  of  the  Federal  Register  notice  (c) 

—  Chief,  Rules  and  Directives  Branch  (iii) 

•  Original  signed  Federal  Register  notice  (a) 

•  Five  paper  copies  of  the  notice  (b) 

Promptly  fulfill  these  requirements  because  the  Conunission  has  25 
calendar  days  from  the  date  ofthe  decision  to  determine  whether  or  not 
the  director's  decision  should  be  reviewed.  (2) 

Although  1206  actions  are  ccmtrolled  as  green  tickets,  use  the  following 
guidelines  when  distributing  copies  internally  and  externally:  (3) 

•  Attach  the  original  1206  petition  and  any  enclosure(s)  to  the 
Docket  or  Central  File  copy  of  the  first  response  (acknowledgment 
letter).  Issue  copies  to  the  appropriate  Ucensees  and  individuals  on 
the  docket  service  list(s).  (a) 

•  When  action  on  a  2.206  petition  is  completed,  the  petition  manager 
should  ensure  that  '»i'  »>')>•  Uc'y  re'  ..»■  «Ue  documentation  is  placed 
in  the  PDR  and  the  agency  document  control  system,  (b) 

•  The  distribution  list  should  include  appropriate  individuals  and 
offices  as  determined  by  the  assigned  office,  (c) 
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Followup  Actions  (G) 


The  administrative  staff  of  the  as»gned  office  completes  the  following 
actioRS  within  2  working  days  of  issuance  of  the  director's  decision: 

•  Provide  one  paper  copy  CMf  the  director's  decisi<m  to  the  OGC 
special  counsel  assigned  to  2.206  matters.  (1) 

•  Copy  the  final  version  of  the  director's  decision  onto  a  diskette  in 
WordPerfect.  Send  this  diskette  and  two  paper  copies  of  the  »gned 
director's  decision  %o  iie  NKC  Issuances  (NRCI)  Project  Officer, 
Electronic  Publishing  Section  (EPS),  Publislung  Services  Branch 
(PSB),  Office  of  the  Chief  Information  Officer  (OQO).  (2) 

•  When  writing  opinions,  footnotes,  or  partial  information  (such  as 
errau)  on  the  diskette,  identify  the  opinion,  the  director's  decision 
number,  and  the  month  of  issuance  at  the  beginmag  of  the  diskette. 
Clearly  identified  information  on  the  diskettes  w^  help  to  avoid 
administrative  delays  and  improve  the  technical  production 
schedule  for  proofreading,  editing,  and  composing  the 
documents.  (3) 

•  Ekctronicatly  mail  a  signed,  dated,  and  numbered  copy  of  the 
difector's  decision  to  NRCWEB  for  the  NUC  Home  Page.  (4) 

•  Electronically  prepare  a  headnote,  which  is  a  summary  of  tiie 
petition  consisting  of  no  more  than  two  paragraphsdescrili^  what 
the  petition  requested  and  how  the  director's  decisi<m  resoKed  or 
closed  out  the  petiti(».  ElectronicaUy  send  the  headnote  to  the 
PSB,  OCK),  for  monthly  publication  in  the  NRC  Issuances, 
NUREG-0750.  The  headnotes  should  reach  PSB  before  Ae  Sth  day 
of  the  month  foUowiag  the  issuaace  of  the  director's  decision.  (5) 

COiMBlSSiOII  ActMNiS  (H) 

SECY  informs  the  Commission  of  tiK  availability  of  the  director's 
decision.  The  Commission,  at  its  discietioa,  may  determme  to  re^ew 
the  duector's  decision  within  25  days  of  ttMt  date  of  ^  decision  and 
may  direct  the  staff  to  take  some  oAer  action  tiian  that  in  the  director's 
decision.  If  the  Commission  does  not  act  on  die  director's  decision 
within  25  days,  the  directw's  decision  becomes  die  final  agency  action 
and  a  SECY  letter  is  sent  to  the  petitioner  informing  the  petitioner  that 
die  Commission  has  taken  no  fiulher  action  on  the  petition. 
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Exhibit  1 
Sample  Acknowledgment  Letter 

[Petitioner's  Name] 
[Petitioner's  Address] 

Dear  Mr. : 

Your  petition  dated  [insert  date]  and  addressed  to  the  [insert  addressee]  has  been  referred 
to  me  pursuant  to  10  CFR  2.206  of  the  Commission's  regulations.  You  request  [state 
petitioner's  requests].  As  the  basis  for  your  request,  you  state  that  [insert  basis  for 
request].  I  would  like  to  express  my  sincere  appreciation  for  your  effort  in  bringing  these 
matters  to  my  attention. 

Your  request  to  [insert  request  for  immediate  action]  at  [insert  facility  name]  is  [granted  or 
denied]  because  [staff  to  provide  explanation]. 

As  provided  by  Section  2.206,  we  will  take  action  on  your  request  within  a  reasonable  time. 
I  have  assigned  [first  and  last  name  of  petition  manager]  to  be  the  petition  manager  for 
your  petition.  Mr.  [last  name  of  petition  manager]  can  be  reached  at  [301-415— extension 
of  petition  manager]  Your  petition  is  being  reviewed  by  [organizational  units]  within  the 
Office  of  [name  of  appropriate  Office] .  If  necessary,  add:  I  have  referred  to  the  NRC 
Office  of  the  Inspector  General  (OIG)  those  allegations  of  NRC  wrongdoing  contained  in 
your  petition.  I  have  enclosed  for  your  information  a  copy  of  the  notice  that  is  being  filed 
with  the  Office  of  the  Federal  Register  for  publication.  I  have  also  enclosed  for  your 
information  a  copy  of  Management  Directive  8.11  on  the  public  petition  process. 

Sincerely, 


[Office  Director] 

Enclosures:  Federal  Register  f^otice 

Management  Directive  8.11  re:  Petition  Process 

cc:  [Licensee  (w/copy  of  incomii^  2J06  request)  &  Service  list] 
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£xhibit2 

[7590-01 -P] 

Sample  Federal  Register  Notice 

U.S.  NUCLEAR  REGULATORY  COMMISSION 

Docket  No(s). 

License  No(s). 

[Name  of  Licensee] 

RECEIPT  OF  REQUEST  FOR  ACTION  UNDER  10  CFR  2.206 

Notice  is  hereby  given  that  by  petition  dated  [insert  date],  [insert  petitioner's  name] 
(petitioner)  has  requested  that  the  NRC  take  action  with  regard  to  [insert  facility  or 
licensee  name].  The  petitioner  requests  [state  petitioner's  requests]. 

As  the  basis  for  this  request,  the  petitioner  states  th^t  [state  petitioner's  basis  ft>r 
request]. 

The  request  is  being  treated  pursuant  to  10  CFR  1206  of  the  Commission's 
regulations.  The  request  has  been  referred  to  the  Director  of  the  Office  of  [insert  action 
office].  As  provided  by  Section  2.206,  appropriate  action  will  be  taken  on  this  petition 

within  a  reasonable  time.  [If  necessai^  add]  By  letter  dated ,  the  Director 

(granted  or  denied)  petitioner's  request  for  [insert  request  for  immediate  action]  at  [insert 
fociiity/Ucensee  name].  A  copy  of  the  pciiiiuii  is  available  for  inspection  at  the 
Commission's  Public  Document  Room  at  2120  L  Street,  NW.  (Lower  Level),  Washington, 
DC  20555-0001. 

FOR  THE  NUCLEAR  REGULATORY  COMMISSION 

[Office  Director] 
Dated  at  Rockville,  Maryland  - 
This dayof ,1999. 
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Exhibits 
Sample  One  Step  Aclmowledgment  /  Denial  Letter 

[Insert  petitioner's  name  &  address] 

Dear  [insert  petitioner's  name]: 

In  a  letter  dated  [insert  date],  to  [OEDO/or  addressee,  NRC],  signed  by  you  and 
submitted  pursuant  to  10  CFR  2.206,  you  requested  that  the  NRC  order  the  [insert  facility 
or  licensee  name]  to  be  immediately  shut  down  and  remain  shut  down  until  either  (1)  all  of 
the  failed  fuel  assembUes  are  removed  from  the  reactor  core,  or  (2)  the  plant's  design  and 
licensing  bases  are  properly  updated  to  reflect  continued  operation  with  failed  fuel 
assembUes.  Attached  to  the  petition  was  a  copy  of  a  report  dated  April  2, 1998,  titled 
"Potential  Nuclear  Safety  Hazard  -  Reactor  Operation  With  Failed  Fuel  Qadding." 

The  attached  report,  asserts  that  existing  design  and  licensing  requirements  for  nuclear 
power  plants  preclude  their  operation  with  known  fuel  cladding  leakage.  The  report 
reconmiends  that  the  NRC  take  steps  to  prohibit  nuclear  power  plants  from  operating  with 
fuel  cladding  damage  and  specifically  reconmiends  that  plants  be  shut  down  when  fuel 
leakage  is  detected.  The  report  also  recommends  that  safety  evaluations  be  included  in 
plant  licensing  bases  that  consider  the  effects  of  operating  with  leaking  fuel  to  justify 
operation  under  such  circumstances. 

Your  petition  stated  that,  because  [insert  facility  or  licensee  name]  was  operating  with 
known  fuel  damage,  it  is  possible  that  significantly  more  radioactive  material  would  be 
released  to  the  reactor  coolant  system  during  a  transient  or  accident  than  during 
steady-state  operation;  therefore,  the  design-basis  accident  analysis  does  not  bound 
operation  with  known  fuel  cladding  failures.  In  addition,  the  petition  stated  that  the 
licensee  appeared  to  be  violating  its  licensing  basis  for  worker  radiation  protection  under 
the  as  low  as  is  reasonably  achievable  (ALARA)  program  because  industry  experience  has 
demonstrated  that  reactor  operation  with  failed  fuel  cladding  increases  radiation  ejqmsure 
for  plant  workers. 

The  NRC  has  been  observing  the  Ucensee's  response  to  this  issue  since  the  licensee  first 
received  indication  on  March  25, 1999,  of  a  potential  leaking  fuel  rod  on  Unit  1.  The 
licensee  reviewed  radiochemistry  data  that  indicated  the  integrity  of  the  fuel  cladding  had 
been  compromised.  Subsequent  analysis  revealed  an  increase  in  the  dose-equivalent 
iodine  that  remained  significantly  below  the  limit  allowed  by  technical  specifications.  After 
locating  the  leaking  fuel  assembly,  the  licensee  suppressed  ^e  flux  around  the  bundle  by 
fully  inserting  three  adjacent  control  rods.  The  staff  finds  the  licensee's  actions  timely  and 
appropriate. 
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Exhibit  3  (continued) 

As  you  noted  in  your  petition,  you  have  previously  submitted  petitions  on  the  [insert 
CKOity  or  licensee  name]  nuclear  plant(s)  after  learning  that  these  plants  were  operating 
with  Imown  fuel  leakage.   These  petitions  also  based  the  requested  actions  on  your  report 
of  Apia  2, 1998.  The  NRC  responded  to  these  petitions  by  a  director's  decision  dated 
April  18, 1999,  which  is  provided  as  an  enclosure  to  this  letter.  In  its  decision,  the  staff 
presented  its  evaluation  of  the  report  which  addressed  the  generic  safety  concerns  for 
plants  operating  with  known  fuel  cladding  leakage.  The  staff  concluded  that  operation  with 
a  limited  amount  of  leaking  fuel  is  within  a  plant's  licensing  basis  and,  in  itself,  does  not 
violate  ALARA-related  regulations.  We  have  compared  the  staff's  evaluation  in  that 
director's  decision  against  the  plant-specific  situation  at  [insot  fiicUity  or  licensee  name] 
and  have  determined  that  the  generic  conclusions  are  applicable. 

We  have  reviewed  your  letter  of  April  5, 1999,  and  find  that  the  issues  raised  in  the  petition 
have  been  addressed  in  the  director's  decision  dated  y^ril  18, 1999.   The  petition  does  not 
raise  any  significant  new  information  about  safety  issues  which  were  adequately  addressed 
in  the  director's  decision  issued  before  and,  therefore,  docs  not  meet  the  criteria  for 
consideration  under  10  CFR  2.206. 

Thank  you  for  bringing  these  issues  to  the  NRC.  I  trust  that  this  letter  and  the  enclosed 
director's  decision  are  responsive  to  your  concerns. 

Sincerely, 


[Insert  Division  Director's  Name] 
[Office  of  finsert  Division's  Name] 


Docket  Nos.  [50-,  50-] 

Enclosure:  Director's  Decision  99-08 

ccw/encl:  See  next  page 
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Exhibit  4 


[7590-01 -P] 

Sample  Federal  Register  Notice  for  Director's  Decision 

U.S.  NUCLEAR  REGULATORY  COMMISSION 

Docket  No(s). 

License  No(s). 

[Name  of  Licensee] 

NOTICE  OF  ISSUANCE  OF  DIRECTOR'S  DEQSION  UNDER  10  CFR  2.206 

Notice  is  hereby  given  that  the  Director,  [name  of  office],  has  issued  a  director's 
decision  with  regard  to  a  petition  dated  [insert  date],  filed  by  [insert  petitioner's  name], 
hereinafter  referred  to  as  the  "petitioner."  The  petition  concerns  the  operation  of  the 
[insert  facility  or  licensee  name]. 

The  petition  requested  that  [insert  facility  or  licensee  name]  should  be  [insert 
request  for  enforcement  action] .  [If  necessary,  add]  The  petitioner  also  requested  that  a 
public  hearing  be  held  to  discuss  this  matter  in  the  Washington,  DC,  area. 

As  the  basis  for  the  [insert  date]  request,  the  petitioner  raised  concerns  stemming 
from  [insert  petitioner's  supporting  basis  for  the  request].  The  [insert  petitioner's  name] 
considers  such  operation  to  be  potentially  unsafe  and  to  be  in  violation  of  Federal 
regulations.  In  the  petition,  a  number  of  references  to  [insert  references]  were  cited  that 
the  petitioner  believes  prohibit  operation  of  the  facility  with  [insert  the  cause  for  the 
requested  enforcement  action]. 

The  petition  of  [insert  date]  raises  concerns  originating  from  [insert  summaiy 
information  on  more  bases/rationale/discussion  and  supporting  facts  used  in  the 
disposition  of  the  petition  and  the  development  of  the  director's  decision] . 
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Exhibit  4  (continued) 

On  [Insert  date],  the  NRC  conducted  a  meeting  regarding  [insert  fodlity  or 
licensee  name].  The  meeting  gave  the  petitioner,  the  licensee,  and  the  public  an 
(^)portunity  to  provide  additional  information  and  to  clarify  issues  raised  in  the  petition. 

The  Director  of  the  Office  of  [name  of  office]  has  determined  that  the  request(s),  to 
require  [insert  fiidlity  or  licensee  name]  to  be  [insert  request  for  enf<Nrcenient  action],  be 
[granted/denied] .  The  reasons  for  this  decision  are  e}q>lained  in  the  director's  decision 
pursuant  to  10  CFE  2.206  [Insert  DD  No.],  the  complete  text  of  which  is  available  for 
public  inspection  at  the  Commission's  Public  Document  Room,  the  Gehnan  Building,  2120 
L  Street,  NW.  (Lower  Level),  >^^hington,  DC  20555-0001,  and  at  the  local  public 
document  rooms  located  at.  the  [insort  the  local  public  document  room  information  for  the 
licensee],  llie  director's  decision  is  available  via  the  NRC  Home  Vagp  on  the  Warid  Wide  Wsb 
at  the  following  address:  htqx//wwi*inrc.8ov/NRaPUBUC/2206findexJwnl. 

A  copy  of  the  director's  decision  will  be  filed  with  the  Secretary  of  the  Commission 
for  the  Commission's  review  in  accordance  with  10  CFR  2.206  of  the  Commission's 
regulations.  As  provided  for  by  this  regulation,  the  director's  decision  will  constitute  die 
final  action  of  the  Commission  25  days  after  the  date  of  the  decision,  unless  the 
Commission,  on  its  own  motion,  institutes  a  review  of  the  director's  decision  in  that  time. 

Dated  at  Rockville,  Maryland,  this  [insert  date]  day  of  [insert  month,  year]. 

FOR  THE  NUCLEAR  REGULATORY  COMMISSION 

Ordinal  Signed  By 


[Insert  Office  Director's  Name] 
Office  of  [insert  Office  Name] 


[FR  Doc.  99-25976  Filed  10-6-99;  8:45  am) 
BUMQCOOE  79«M1-C 
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POSTAL  RATE  COMMISSION 
[Docket  No.  MC2000-1;  Ordw  No.  1264] 

Mall  Classification  Case 

AGENCY:  Postal  Rate  Commission. 
ACTION:  Notice  of  initiation  of 
experimental  mail  classification  docket. 

SUMMARY:  This  dociunent  provides 
notice  that  the  Commission  has 
established  a  new  docket  to  consider  a 
proposed  two-year  experiment  allowing 
certain  Standard  class  mail  to  "ride 
along"  in  Periodicals  class  mail  for  a  flat 
charge  of  10  cents.  It  also  addresses 
related  procedural  matters,  such  as 
expedition,  waiver  of  certain  filing 
requirements,  and  settlement 
discussions.  This  notice  and  the  related 
directives  will  allow  the  Service's 
proposal  to  be  considered  expeditously. 
DATES:  The  deadline  for  intervention  is 
October  25, 1999.  Certain  responses  are 
due  October  25, 1999.  A  prehearing 
conference  is  scheduled  for  October  28, 
1999. 

ADDRESSES:  Send  communications 
regarding  this  document  to  the  attention 
of  Margaret  P.  Crenshaw,  Secretary, 
Postal  Rate  Commission,  1333  H  Street 
NW.,  Suite  300,  Washington,  DC  20268- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  L.  Sharfman,  General  Counsel, 
Postal  Rate  Commission,  202-789-6820. 
SUPPLEMENTARY  INFORMATION:  On 
September  27, 1999,  the  United  States 
Postal  Service  filed,  pursuant  to  section 
3623  of  the  Postal  Reorganization  Act, 
39  U.S.C.  101  et  seq.,  a  request  with  the 
Postal  Rate  Commission  for  a 
reconunended  decision  on  a  proposed 
two-year  experimental  classification 
change  affecting  all  subclasses  of 
Periodicals  mail.  The  request  includes  a 
corresponding  rate  change.  Request  of 
the  United  States  Postal  Service  for  a 
Recommended  Decision  on  an 
Experimental  "Ride- Along" 
Classification  and  Rate  for  Periodicals 
Mail  ("Request"). 

Contents  of  the  Filing 

The  Service's  request  includes  five 
attachments.  Attachments  A  and  B, 
respectively,  consist  of  proposed 
changes  to  Domestic  Mail  Classification 
Schedule  (DMCS)  section  443  and 
proposed  changes  to  Periodicals  rate 
schedules.  Attachment  C  is  the 
certification  required  by  Commission 
rule  54{p).  Attachment  D  is  an  index  of 
testimony,  exhibits  and  workpapers 
(indicating  there  are  no  workpapers). 
Attachment  E  is  a  detailed  statement 
regarding  compliance  with  Commission 
rules  54,  64  and  67. 


The  request  is  supported  by  the 
testimony  of  witness  Taufique  of  the 
Postal  Service  (USPS-T-1)  and  industry 
witness  Schwartz  (USPS-T-2).  Witness 
Taufique  explains  the  current  treatment 
accorded  Standard  (A)  attachments  or 
enclosures  in  Periodicals  mail.  He  also 
describes  how  the  instant  proposal 
would  change  the  traditional  treatment. 
Taufique  also  estimates  the  impact  of 
the  proposal  on  postal  revenues  and 
costs;  addresses  the  consistency  of  the 
proposal  with  relevant  statutory  criteria; 
and  presents  the  data  collection  plan. 
See  USPS-T-1. 

Witness  Schwartz  describes 
advertisers'  generally  negative  reaction 
to  proposals  that  include  payment  of 
Standard  (A)  postage  for  "Ride-Along"- 
type  advertisements.  USPS-T-2  at  1-2. 
He  also  testifies  that  his  experience 
leads  him  to  believe  that  the  proposed 
experimental  rates  could  produce 
substantial  new  volume.  Id.  at  3. 

Related  Documents 

Along  with  its  request,  the  Service 
filed  a  contemporaneous  motion  seeking 
expedition  of  the  proceeding  and  waiver 
of  certain  filing  requirements.  It  also 
filed  a  proposed  stipulation  and 
agreement.  Motion  of  the  United  States 
Postal  Service  for  Expedition  and  for 
Waiver  of  Certain  Provisions  of  Rule 
64(h)  ("Procedural  Motion");  [Proposed] 
Stipulation  and  Agreement  ("Proposed 
Agreement"). 

The  Service's  request  and  related 
docimients  are  on  file  in  the 
Commission's  docket  room  and  are 
available  for  inspection  during  the 
Commission's  regtilar  business  hours. 
They  also  have  been  posted  on  the 
Commission's  website  (www.prc.gov). 

Description  of  the  Request 

The  Postal  Service  proposes  to  test 
charging  a  flat,  or  uniform,  rate  of  10 
cents  when  a  qualifying  Standard  (A) 
piece  "rides  along"  in  Periodicals  mail. 
This  rate  would  be  assessed  in  addition 
to  postage  on  the  host  Periodicals  piece. 
Neither  the  weight  nor  the  content  of 
the  "ride-along"  piece  would  affect  the 
rate  of  the  Periodicals  host  copy.  USPS- 
T-1  at  3. 

The  filing  indicates  that  the  proposed 
charge  is  expected  to  be  lower  than  the 
rate  that  would  be  charged  for  the 
Standard  (A)  piece  if  it  traveled  on  a 
separate  or  "standalone"  basis. 
Revenues  and  costs  associated  with  the 
"ride-along"  would  be  reported  with 
Periodicals  revenues  and  costs.  Id. 

Restrictions 

The  proposed  change  is  limited  to  one 
Standard  (A)  enclosure  or  attachment 
per  periodical.  The  Service  indicates 


that  this  limitation  is  to  ensure  that  the 
unique  characteristics  of  Periodicals  are 
maintained  while  providing  an  effective 
mediiun  for  targeted  advertising.  The 
enclosure  also  must  meet  physical 
criteria  ensuring  that  neither  the  shape 
nor  the  machinability  of  the  host  piece 
would  be  altered.  For  example,  the 
weight  of  the  "ride-along"  piece  cannot 
exceed  the  weight  of  the  host  piece,  nor 
exceed  3.3  oimces  on  its  own.  Id.  at  4. 

Effect  on  Other  Attachments  and 
Enclosures  in  the  Host  Piece 

As  indicated,  only  one  "ride-along" 
piece  would  be  allowed  per  each  copy 
of  a  Periodical  under  the  Service's 
proposal.  However,  mailers  could 
continue  to  pay  Standard  (A)  rates  for 
other  eligible  Standard  (A)  attachments 
or  enclosures  in  a  periodical.  Id.  at  3. 

Duration  of  the  Experiment 

The  Postal  Service  proposes  a  two- 
year  experimental  period,  starting  as  of 
an  effective  date  established  by  the 
Governors  of  the  Postal  Service. 

Rationale  for  the  Proposal  and 
Experimental  Obiectives 

The  Service  expects  the  experimental 
classification  change  to  provide  a  cost- 
effective  method  to  mail  what  are  now 
Standard  (A)  supplements,  including 
very  small  product  samples,  to  targeted 
markets.  Id.  at  4.  Also,  die  Service  notes 
that  the  current  arrangement  for 
Standard  (A)  enclosures  in  a  periodical 
assumes  two  separate  mailings^  whereas 
only  one  is  actually  processed  and 
delivered.  Id.  The  Service  contends  that 
as  long  as  the  shape  and  automation 
compatibility  of  the  host  piece  are  not 
affected  by  the  inclusion  of  the  "ride- 
along"  piece,  presimiably  any  additional 
cost  would  be  caused  only  by  the 
additional  weight  of  the  "ride-along" 
piece.  Id. 

With  respect  to  the  10-cent  charge,  the 
Service  notes,  among  other  things,  that 
the  physical  requirements  for  the  "ride- 
along"  piece  have  been  drafted  to 
attempt  to  ensure  that  the  inclusion  of 
the  piece  does  not  result  in  any 
additional  mail  processing  or  delivery 
costs.  It  therefore  asserts  that  the 
proposed  rate  "shoidd  comfortably 
cover  any  additional  cost  due  to 
incremental  weight,  and  also  provide 
contribution  that  comfortably  exceeds 
the  contribution  deemed  reasonable  for 
the  Periodicals  subclass."  Id.  at  5. 

The  Service  says  one  objective  of  the 
experiment  is  to  gauge  the  reaction  of 
advertisers  and  pubUshers  to  the 
classification  change.  Id.  at  9.  It  says 
another  is  to  determine  the  impact  of 
"ride-along"  pieces  on  Periodicals  costs. 
Id.  at  10. 
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Revenue  and  Cost  Impact 

Based  on  several  assumptions,  the 
Service  estimates  net  additional  revenue 
restdting  from  the  proposed  change  of 
about  $4.8  million.  Id.  at  9.  With  respect 
to  costs,  the  Service  anticipates 
"minimal"  impact.  In  support  of  this 
assessment,  it  notes  that  the  cost  (if  any) 
of  a  current  Standard  (A)  enclosure  or 
attachment  (estimated  at  about  25 
million  pieces)  is  already  captured  with 
Periodicals  costs.  Id.  It  also  says  that  the 
only  potential  additional  cost  would  be 
caused  by  the  additional  weight,  as 
piece-related  costs,  either  in  mail 
processing  or  delivery,  are  not  expected 
to  change  due  to  the  physical 
requirements. 

Relationship  to  Postal  Policies 

The  Service  asserts  that  the  requested 
classification  change  will  further  the 
general  policies  of  efBcient  postal 
operations  and  reasonable  rates  and  fees 
enunciated  in  the  Postal  Reorganization 
Act.  Request  at  2.  The  Service  also  says 
the  change  conforms  with  the  criteria  of 
39  U.S.C.  3623(c)  and  section  3622(b). 
Id. 

Data  Collection  Plan 

The  proposed  data  collection  plan  is 
described  in  Attachment  A  to  USPS-T- 
1.  Among  other  things,  it  includes  use 
of  an  alternate  mailing  statement  for 
mailers  intending  to  mail  "ride-along" 
pieces  during  the  experiment.  USPS-T- 
1  at  12.  Participating  mailers  also  will 
be  required  to  provide  a  sample  of  the 
mailpiece,  an  additional  copy  of  the 
mailing  statement,  and  a  response  to  a 
questionnaire.  Id.  at  12-13. 

The  Service  indicates  that  it  expects 
diversion  from  other  mail  classes  to  be 
minimal,  given  that  "ride-along"  pieces 
historically  have  been  designed  to  be 
included  in  Periodicals.  Id.  at  13. 
However,  the  Service  says  it  is  planning 
to  conduct  a  survey  of  advertisers  to 
estimate  any  such  diversion. 

Rationale  for  Seeking  Expedition 

In  support  of  its  motion  seeking 
expedition  and  waiver  of  filing 
requirements,  the  Service  notes  that  the 
minor,  experimental  change  it  is 
requesting  is  fully  explained  in  witness 
Taufique's  testimony.  It  also  states  that 
Taiifique's  testimony  indicates  that  the 
proposed  change  will  have  an 
insignificant  eiiecX  on  the  Postal 
Service's  overall  volumes,  revenues  and 
costs.  Moreover,  based  on  discussions 
with  the  Periodicals  industry,  the 
Service  says  it  expects  industry  support 
and  believes  there  is  a  "concrete 
potential"  for  settlement.  The  Service 
asserts  that  there  should  not  be  any 


significant  adverse  effect  on 
competitors. 

With  respect  to  expedition,  the 
Service  does  not  request  specific  dates, 
but  proposes  adoption  of  several 
procedural  steps.  One  is  a  relatively 
short  intervention  period,  based  on  the 
assumption  that  many  interested  parties 
already  are  aware  of  the  proposal. 
Another  is  that  participants  be  required, 
in  their  notices  of  intervention,  to 
indicate  whether  they  request  a  hearing 
and,  if  so,  to  delineate  those  issues 
which  they  believe  to  be  of  sufficient, 
material  import  to  warrant  a  hearing.  (If 
there  is  no  request  for  a  hearing,  or  if  the 
Commission  determines  that  there  are 
no  genuine  issues  of  material  fact,  the 
Service  suggests  that  the  Commission 
can  dispense  with  discovery  and 
hearings,  as  contemplated  by  rule  67a.) 

The  Service  also  requests  that  the 
Commission  authorize  scheduling  of  a 
settlement  conference  as  quickly  as 
possible  following  the  deadline  for 
intervention.  It  notes  that  promptly 
reaching  a  settlement  will  obviate  the 
need  for  most,  if  not  all,  subsequent 
procedural  steps.  Procedural  Motion  at 
4.  However,  the  Service  asks  that  if 
discovery  is  found  necessary,  the  time 
allotted  for  such  be  abbreviated.  In 
support  of  this  approach,  it  notes  that 
with  only  two  pieces  of  testimony,  no 
library  references,  and  no  workpapers, 
"abridged  and  expedited  discovery 
should  not  be  an  issue."  Id.  Finally,  the 
Service  notes  that  other  procedures, 
such  as  briefs  and  oral  argument,  may 
be  able  to  be  eliminated.  Id. 

Rationale  for  Seeking  Waiver  of  Filing 
Requirements 

In  support  of  waiver,  the  Service 
notes  that  Attachment  E  to  its  request 
demonstrates  compliance  with  a 
number  of  the  requirements  of  rules  54 
and  64.  For  other  requirements, 
however,  the  Service  seeks  waiver 
under  rule  64(h)(3),  which  provides  that 
the  Commission  may  waive  certain 
filing  requirements  if  it  determines  that 
the  proposed  change  does  not 
significantly  change  the  rates  and  fees 
and  cost-revenue  relationships  referred 
to  in  rule  64(h)(1).  Rule  64(h)(1)  states 
that  the  Postal  Service,  when  requesting 
a  change  in  the  classification  schedule, 
must  provide  certain  rule  54 
information  concerning  requests  for 
changes  in  postal  rates  and  fees  if  the 
proposed  classification  change  would 
result  in  either  changes  in  the  rates  or 
fees  for  any  existing  class  or  subclass  of 
mail  and  service;  the  establishment  of  a 
new  class,  subclass  or  service  for  which 
rates  are  to  be  established;  a  change  in 
the  relationship  of  costs  to  revenues  for 
any  class  or  subclass;  or  a  change  in  the 


relationship  of  total  Postal  Service  costs 
to  total  revenues. 

Addressing  these  points,  the  Service 
asserts  that  the  proposed  change  does 
not  alter  the  existing  rates  and  fees  for 
Periodicals;  one  enclosure  per 
Periodical  will  be  allowed  to  travel  at  a 
different  rate  than  previously;  those 
enclosures  currently  travel  at  Standard 
(A)  rates;  and  under  the  proposal  will 
pay  a  uniform  ten  cents  per  piece. 

The  Service  also  states  that  the 
proposed  change  does  not  create  a  new 
subclass  or  service,  but  simply  adds  a 
new  part  to  section  443  of  the  DMCS 
and  Periodicals  rate  schedules  that  will 
specify  the  proposed  flat  charge  for 
enclosures.  The  Service  notes  that 
Periodicals  subclasses  will  exist  as  they 
did  before  and  enclosures  will  be 
allowed,  as  they  are  now.  However,  it 
says  that  enclosures  meeting  certain 
physical  requirements  will  be  able  to 
travel  at  a  different  postage  charge. 

Further,  the  Service  says  the  effects  of 
the  proposed  changes  on  the 
relationships  between  costs  and 
revenues  for  postal  classes,  subclasses 
and  services,  or  the  postal  system  as  a 
whole  will  not  be  altered  in  a  significant 
way.  Under  the  proposal,  revenues  from 
the  experimental  enclosures  will  be 
credited  to  Periodicals,  rather  than  to 
Standard  A  (as  they  are  when  the  - 
enclosures  travel  at  the  Standard  (A) 
rate).  Id.  at  5.  The  Service  says:  "It  is 
hoped  that  this  will  boost  the  cost 
coverage  for  Periodicals,  but  it  should 
not  make  a  major  change  due  both  to  the 
experimental  nature  of  the  proposal, 
and  due  to  the  physical  criteria  and 
limit  of  one  enclosure  per  Periodical 
proposed."  Id.  at  6.  Also,  the  Service 
says  that  any  diminution  in  the 
Standard  (A)  cost  coverage  as  a  result  of 
the  revenues  for  the  experimental 
enclosures  being  credited  to  Periodicals 
will  be  insignificant.  Id.  The  Service 
acknowledges  that  it  anticipates  that 
there  may  be  some  revenue  loss  for  the 
postal  system  as  a  whole  because  the 
applicable  Standard  (A)  rate  for  an 
enclosure  normally  woidd  be  more  than 
ten  cents,  but  this  loss  should  be 
minimal.  The  Service  says  it  anticipates 
that  the  lower  rate  will  attract  new 
volumes,  generating  new  revenue  which 
could  more  than  offeet  any  loss.  It 
estimates  the  maximum  revenue  loss 
resulting  from  the  proposed 
experimental  change  at  approximately 
$5.5  million,  and  the  new  revenues 
generated  at  approximately  $10.2 
million,  for  a  net  gain  of  $4.8  million. 
Id. 

Proposed  DMCS  Changes 

The  proposed  DMCS  changes  entail 
the  addition  of  a  new  provision 
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(proposed  §  443.1a)  captioned  "Ride- 
Along  Attachments  and  Enclosures."  It 
reads: 

"Ride-Along"  Attachments  and  Enclosures. 
A  limit  of  one  Standard  Mail  piece,  not 
exceeding  the  weight  of  the  host  copy  and 
weighing  a  maximum  of  3.3  ounces,  from  any 
of  the  subclasses  listed  in  section  321 
(Regular,  Enhanced  Carrier  Route,  Nonprofit 
or  Nonprofit  Enhanced  Carrier  Route)  may  be 
attached  to  or  enclosed  with  an  individual 
copy  of  Periodicals  Mail  for  an  additional 
postage  payment  of  ten  cents.  Periodicals 
containing  "Ride-Along"  attachments  or 
enclosures  must  maintain  uniform  thickness 
as  specified  by  the  Postal  Service.  The 
Periodicals  piece  with  the  "Ride-Along" 
must  maintain  the  same  shape  and 
automation  compatibility  as  it  had  before 
addition  of  the  "Ride-Along"  attachment  or 
enclosure  and  meet  other  preparation 
requirements  as  specified  by  the  Postal 
Service. 

This  provision  expires  (insert  date 
corresponding  to  two  years  after  its  effective 
dote.] 

Corresponding  changes  to  Periodicals 
rate  schedule  421,  423.3,  423.4, 423.2 
are  effected  through  the  addition  of  a 
new  note  stating:  "For  a  Ride- Along 
item  enclosed  with  or  attached  to  a 
periodical,  add  $0.10  per  copy 
(experimental)." 

Frapoaed  Stipwktimi  and  Agrma—t 

The  proposed  agreement  ike  Service 
filed  along  with  its  request  consists  of 
two  parts.  Part  I,  captioned  Background, 
notes  the  date  of  filing  of  the  Seivice's 
request,  its  designation  as  Docket  No. 
MC2dOO-l,  and  related  matters.  Part  H, 
Terms  and  Conditions,  consists  often 
numbered  paragraphs.  The  autters 
covered  therein  addross  issues  such  as 
the  evidentiary  record  and  the  extent  to 
which  signatories  are  boimd  by  the 
agreement.  Interested  participants  are 
referred  to  the  full  text  of  the  agreement 
for  further  details. 


Those  wishing  to  be  heard  in  this 
matter  are  directed  to  file  a  written 
notice  of  intervention  with  Margaret  P. 
Crenshaw,  Secretary  of  the  Commission, 
1333  H  Street  NW,  Suite  300, 
Washington,  DC  20268-0001,  on  or 
before  Okrtober  25, 1999.  Notices  should 
indicate  whether  participation  will  be 
on  a  full  or  Umited  basis.  See  39  CFR 
3001.20  and  3001.20a. 

.^^r^riatoness  of  Preoaadiag  Unibr 
Experimartal  Kalaa 

The  Service  has  requested  that  the 
Commission  handle  this  case  under 
Commission  rules  67-67d.  In 
determining  whether  these  procedures 
are  appropriate,  the  Commission  will 
consider:  (1)  The  novelty  of  the 


proposed  change;  (2)  the  magnitude  of 
the  proposed  change;  (3)  the  ease  or 
difficulty  of  collecting  data  on  the 
proposed  change;  and  (4)  the  duration  of 
the  proposed  change. 

Participants  are  invited  to  comment 
on  whether  the  Postal  Service's  request 
should  be  evaluated  imder  rules  67- 
67d.  Comments  are  due  on  or  before 
October  25, 1999.  Pending  the 
Commission's  determination  on  this 
matter,  participants  should  adopt  the 
working  assumption  that  the  Service's 
motion  seeking  application  of  the 
experimental  rules  will  be  granted. 

Rule  67a  provides  a  procediu«  for 
limiting  issues  in  experimental  cases. 
To  enable  participants  to  evaluate 
whether  genuine  issues  of  fact  exist,  the 
Postal  Service  shall  respond  to 
discovery  requests  within  10  days. 
Written  discovery  pursuant  to  rules  25- 
28  may  be  imdertaken  immediately 
upon  intervention. 

A  decision  on  whether  there  is  a  need 
for  evidentiary  hearings,  and  the  scope 
of  any  such  hearings  has  not  been  made 
yet.  Participants  wishing  to  comment  on 
this  question  should  include  in  their 
notices  of  intervention  a  statement  of 
issues  raised  by  the  Service's  request. 
Participants  should  also  designate 
therein  those  issues  involving  questions 
of  material  fact  which  they  beheve 
require  trial-type  hearings.  The  Postal 
Service  asd  any  interoirtod  participant 
should  be  prep»ed  to  discuss  these 
statements  and  designations  at  the 
prehearing  conference. 

Re^waentatiaa  of  Aa  Gano-al  PidMc 

In  conformance  with  section  3624(a) 
of  title  39,  the  Commission  designates 
Ted  P.  Gerarden,  director  of  the 
Conunission's  Office  of  the  Consumer 
Advocate  (OCA),  to  represent  the 
interests  of  the  general  public  in  this 
proceeding.  Piu^uant  to  this 
designation,  Mr.  Gerarden  will  direct 
the  activities  of  Commission  personnel 
assigned  to  assist  him  and,  upon 
request,  will  supply  their  names  for  the 
record.  Neither  Mr.  Gerarden  nor  any  of 
the  assigned  personnel  will  participate 
in  or  provide  advice  on  any  Commission 
decision  in  this  proceeding.  The  OCA 
shall  be  separately  served  with  three 
copies  of  all  filings,  in  addition  to  and 
at  the  same  time  as,  service  on  the 
Conunission  of  the  24  copies  required 
by  Commission  rule  10(c)  (39  CFR 
3001.10(c)). 

Prehearing  Cenfierence 

A  prehearing  conference  will  be  held 
on  Thursday,  October  28,  at  11  a.m.  in 
the  Commission's  hearing  room. 


Authorization  of  Settlement 
Proceedings 

The  Commission  is  authorizing 
settlement  proceedings.  It  appoints  Ted 
P.  Gerarden,  the  director  of  the  OCA,  as 
settlement  coordinator.  Formal 
discussions  may  begin  immediately 
after  the  close  of  the  intervention  period 
and,  preferably,  should  be  held  prior  to 
the  prehearing  conference  on  October 
28,  1999. 

It  is  ordered: 

1.  The  Commission  establishes  docket 
no.  MC2000-1,  Experimental  "Ride- 
Along"  Classification  Change  for 
Periodicals,  to  consider  the  request 
referred  to  in  the  body  of  this  order. 

2.  The  Commission  will  sit  en  banc  in 
this  proceeding. 

3.  Notices  of  intervention  are  to  be 
filed  no  later  than  October  25, 1999. 

4.  Participants  are  directed  to  include 
in  their  notices  of  intervention 
statements  of  issues  and  designations  of 
issues  requiring  trial-type  proceedings. 
Those  intending  to  resf>ond  to  such 
statements  or  designations  should  be 
prepared  to  do  so  at  the  prehearing 
conference. 

5.  Answers  to  the  Postal  Service's 
motion  to  expedite  ^e  proceeding  and 
for  waiver  of  certain  filing  requirements 
are  due  no  later  than  October  25, 1999. 

6.  Ted  P.  Gerarden,  director  of  the 
Commission's  office  of  the  constmier 
advocate,  is  designated  to  represent  the 
interests  of  the  geawal  public. 

7.  The  Commission  will  hold  a 
prehearing  conference  on  Thursday, 
October  28, 1999,  at  11  a.m.  The 
conference  will  be  held  in  the 
Commission's  hearing  room. 

8.  The  Commission  authorizes 
settlement  negotiations,  and  encourages 
that  these  be^  at  the  earliest 
opportunity  foUowiag  the  deadline  for 
intervention  and,  preferably,  prior  to  the 
prehearing  conference. 

9.  Mr.  Gerarden  is  appointed  to  serve 
as  settiement  coordinator  in  this 
proceeding. 

10.  The  Secretary  of  the  Commission 
shall  cause  this  notice  and  order  to  be 
published  in  the  Feileral  Kegiater,  in 
accordance  with  applicable 
requirements. 

(Authority:  39  U.S.C.  3622) 

Dated:  October  1. 1999. 
Cyril  J.  Pittack. 
Acting  Secretary. 
[FR  Doc.  99-26113  Filed  10-6-99;  8:45  ami 
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RAILROAD  RETIREMENT  BOARD 

Agancy  Forms  Submitted  for  0MB 
Ravlaw 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Raihoad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 
SUMMARY  OF  PRO(>OSAL(S): 

(1)  Collection  title:  Statement  of 
Authority  to  Act  for  Employee. 

(2)  Fonn(s)  submitted:  SI-10. 

(3)  OMB  Number:  3220-0034. 

(4)  Expiration  date  of  current  OMB 
clearance:  12/31/1999. 

(5)  Type  of  request:  Extension  of 
currendy  approved  collection. 

(6)  Respondents:  Individuals  or 
Hoiiseholds.  Business  or  other  for-profit. 

(7)  Estimated  annual  number  of 
respondents:  400. 

(8)  Total  annual  responses:  400. 

(9)  Total  annual  reporting  hours:  40. 

(10)  Collection  description:  Under  20 
CFR  335.2.  the  Railroad  Retirement 
Board  (RRB)  accepts  claims  for  sickness 
benefits  by  other  than  the  sick  or  injured 
employees,  provided  the  RRB  has  the 
information  needed  to  satisfy  itself  that 
the  delegation  shoidd  be  made. 
AOOmONAL  MFORMATION  OR  COMMENTS: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board.  844  North  Rush 
Street,  Chicago.  Illinois,  60611-2092 
and  the  OMB  reviewer,  Laurie  Schack 
(202-395-7316),  Office  of  Management 
and  Budget,  Room  10230,  New 
Executive  Office  Building,  Washington, 
D.C.  20503. 

C3nick  Mierzwa, 

Clearance  Officer. 

[FR  Doc.  99-26173  Filed  10-6-99;  8:45  am) 
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FMmmNo.  2 


TiM  Infinity  Mutual  Funds,  Inc.,  at  al., 
Nolica  of  application 

agency:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  imder 
section  6(c)  of  the  Investment  Company 
Act  of  1940  (die  "Act")  for  an 
exemption  from  section  15(a)  of  the  Act. 


SUMMARY  OF  APPUCATION:  The  requested 
order  would  permit  the  implementation, 
without  prior  shareholder  approval,  of 
an  interim  investment  advisory 
agreement  ("Interim  Advisory 
Agreement")  and  interim  subadvisory 
agreements  ("Interim  Subadvisory 
Agreements")  (collectively.  "Interim 
Agreements")  for  a  period  of  up  to  150 
days  beginning  on  the  later  of  the  date 
of  a  change  in  control  of  First  American 
National  Bank  ("Adviser")  or  the  date 
the  requested  order  is  issued  and 
continuing  imtil  the  date  the  Interim 
Agreements  are  approved  or 
disapproved  by  shareholders  of  the 
investment  company  (but  in  no  event 
later  than  March  31.  2000)  ("Interim 
Period").  The  order  also  would  permit 
the  Adviser  and  Subadvisers  (as  defined 
below)  to  receive  all  fees  earned  under 
the  Interim  Agreements  during  the 
Interim  Period  following  shareholder 
approval. 

APPILCANTS:  Infinity  Mutual  Fimds,  Inc. 
("Company"),  Adviser,  Bennett 
Lawrence  Management,  LLC  ("Bennett 
Lawrence"),  Lazard  Asset  Management 
("Lazard")  and  Womack  Asset 
Management,  Inc.  ("Womack"  together 
with  Bennett  Lawrence  and  Lazard,  the 
"Subadvisers"). 

HUNG  DATE:  The  application  was  filed 
on  September  24, 1999.  Applicants  have 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
reflected  in  this  notice. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  appUcation  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
appUcants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  October  22, 1999  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit,  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary.  Commission,  450 
Fifdi  Street.  NW.  Washington.  DC 
20549-0609;  Applicants,  c/o  David 
Stephens,  Esq.,  Stroock  &  Stroock  & 
Lavan  LLP,  180  Maiden  Lane,  New 
York.  New  York,  10038. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai,  Senior  Counsel,  at  (202) 
942-0574  or  George  J.  Zomada.  Branch 
Chief,  at  (202)  942-0564.  (Division  of 


Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  r 

Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1.  The  Company  is  a  Maryland 
corporation  registered  xmder  the  Act  as 
an  open-end  management  investment 
company.  The  Company  currently  offers 
21  series  advised  by  the  Adviser  (the 
"Funds").  The  Adviser  serves  as 
investment  adviser  to  the  Funds 
pursuant  to  an  investment  advisory 
agreement  ("Existing  Advisory 
Agreement").  Womack  provides 
subadvisory  services  to  the  ISO  Small- 
Cap  Opportunity  Fund  pursuant  to  a 
separate  agreement  with  the  Adviser 
("Existing  Womack  Subadvisory 
Agreement"),  Bennett  Lawrence 
provides  subadvisory  services  to  the  ISG 
Mid-Cap  Fund  pursuant  to  a  separate 
agreement  vdth  the  Adviser  ("Existing 
Bennett  Subadvisory  Agreement"),  and 
Lazard  provides  subadvisory  services  to 
the  ISG  International  equity  Fimd 
pursuant  to  a  separate  agreement  with 
the  Adviser  ("Existing  Lazard 
Sul»dvisory  Agreement"  together  with 
the  Existing  Womack  Subadvisory 
Agreement  and  the  Existing  Bennett 
Subadvisory  Agreement,  the  "Existing 
Subadvisory  Agreements"). 

2.  The  Adviser,  a  national  banking 
association,  is  a  wholly-owned 
subsidiary  of  First  American 
Corporation  ("First  American"),  a 
registered  bank  holding  company,  and  is 
exempt  from  the  registration 
requirements  of  the  Investment  Advisers 
Act  of  1940  ("Advisers  Act").  Womack, 
Bennett  Lawrence,  and  Lazard  are 
investment  advisers  registered  imder  the 
Advisers  Act. 

3.  First  American,  the  parent 
company  of  the  Adviser,  and  AmSouth 
Bancorp  ("AmSouth"),  a  bank  holding 
company,  have  agreed  to  a  merger 
whereby  First  American  will  be  merged 
with  and  into  AmSouth  (the 
"Transaction").  The  Transaction  is 
currently  expected  to  be  consummated 
on  or  about  October  4, 1999. 

4.  Applicants  state  that  the 
Transaction  will  result  in  an  assignment 
and  thus  automatic  termination  of  the 
Existing  Advisory  Agreement  and  coiUd 
be  deemed  to  result  in  an  assignment 
and  termination  of  the  Existing 
Subadvisory  Agreements.  Applicants 
request  an  exemption  to:  (i)  Permit  the 
Adviser  to  provide  investment  advisory 
services  to  the  Fimds  pursuant  to  the 
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Interim  Advisory  Agreement  and  the 
Subadvisers  to  provide  subadvisory 
services  to  the  relevant  Funds  pursuant 
to  the  Interim  Subadvisory  Agreements 
during  the  Interim  Period  without 
obtaining  prior  shareholder  approval, 
and  (ii)  permit  the  Adviser  and  the 
Subadvisers  to  receive  fees  earned 
under  the  respective  Interim 
Agreements  with  respect  to  each  Fund 
during  the  Interim  Period  if,  and  to  the 
extent  that,  the  Interim  Agreements  are 
approved  by  the  shareholders  of  the 
Funds.  The  requested  exemption  would 
cover  an  Interim  Period  commencing  on 
the  later  of  the  date  the  Transaction  is 
consummated  or  the  date  the  requested 
order  is  issued  and  continuing  until  the 
Interim  Agreements  are  approved  or 
disapproved  by  the  Fimds'  shareholders 
(but  in  no  event  later  than  March  31, 
2000).'  Applicants  state  that  the  hiterim 
Agreements  will  have  the  same  terms 
and  conditions  as  the  Existing  Advisory 
Agreement  and  the  Existing 
Subadvisory  Agreements  except  for  the 
effective  dates  and  escrow  provisions. 

5.  On  September  22, 1998,  the 
Company's  board  of  directors  ("Board"), 
including  a  majority  of  directors  who 
are  not  "interested  persons"  of  the 
Company,  as  that  term  is  defined  in 
section  2{a)(19)  of  the  Act  (the 
"Independent  Directors"),  held  an  in- 
person  meeting  in  accordance  with 
section  15(c)  of  the  Act  to  evaluate 
whether  the  terms  of  the  Interim 
Agreements  are  in  the  best  interests  of 
the  Funds  and  their  shareholders  and  to 
approve  the  Interim  Agreements.  Proxy 
materials  seeking  the  approval  of  the 
Interim  Agreements  are  expected  to  be 
mailed  to  shareholders  of  each  Fund  on 
or  about  January  2,  2000. 

6.  Applicants  propose  to  enter  into  an 
escrow  arrangement  with  an  imafhliated 
financial  institution  ("Escrow  Agent"). 
The  fees  payable  to  the  Adviser  and 
Subadvisers  during  the  Interim  Period 
under  the  Interim  Agreements  will  be 
paid  into  an  interest-bearing  escrow 
account  maintained  by  the  Escrow 
Agent.  The  Escrow  Agent  will  release 
the  amounts  held  in  the  escrow  account 


'  Applicants  state  that  if  the  consummation  of  the 
Transaction  precedes  the  issuance  of  the  requested 
order,  the  Adviser  and  Subadviser  will  serve  after 
the  consummation  of  the  Transaction  and  prior  to 
the  issuance  of  the  order  in  a  manner  consistent 
with  their  fiduciary  duties  to  provide  investment 
advisory  and  subadvisory  services  to  the  Funds 
even  though  approval  of  the  Interim  Agreements 
has  not  yet  been  secured  from  the  Funds' 
shareholders.  Applicants  also  state  that,  in  such 
event,  the  Adviser  and  Subadvisers  will  be  entitled 
to  receive  from  the  Funds,  with  respect  to  the 
period  from  the  date  of  consummation  of  the 
Transaction  until  the  issuance  of  the  order,  no  more 
than  the  actual  out-of-pocket  costs  to  the  Adviser 
and  Subadvisers  for  providing  investment  advisory 
services  to  the  Funds. 


(including  any  interest  earned):  (a)  To 
the  Adviser  and  Subadvisers  only  if 
shareholders  of  the  applicable  Fund 
approve  the  Interim  Agreements  or  (b) 
to  the  applicable  Fimd  if  the  Interim 
Period  has  ended  and  the  Interim 
Agreements  have  not  been  approved  by 
the  requisite  shareholder  vote.  The 
Escrow  Agent  will  release  the  moneys  as 
provided  only  upon  receipt  of  a 
certificate  fi'om  officers  of  the  Company 
that  the  action  is  appropriate  based  on 
shareholder  votes.  Because  any  such 
certificate  is  sent,  the  Independent 
Directors  of  the  Company  will  be 
notified. 

Applicants'  Legal  Analysis 

1.  Section  15(a)  of  the  Act  provides, 
in  pertinent  part,  that  it  is  unlawful  for 
any  person  to  serve  as  an  investment 
adviser  to  a  registered  investment 
company,  except  pursuant  to  a  written 
contract  that  has  been  approved  by  the 
vote  of  a  majority  of  the  outstanding 
voting  securities  of  the  investment 
company.  Section  15(a)  further  requires 
the  written  contract  to  provide  for  its 
automatic  termination  in  the  event  of  its 
assigrunent.  Section  2(a)(4)  of  the  Act 
defines  "assigimient"  to  include  any 
direct  or  indirect  transfer  of  a  contract 
by  the  assignor,  or  of  a  controlling  block 
of  the  assignor's  outstanding  voting 
securities  by  a  security  holder  of  the 
assignor.  Applicants  state  that  the 
Transaction  will  result  in  an 
"assignment"  of  the  Existing  Advisory 
Agreement  and  could  be  deemed  to 
residt  in  an  "assignment"  of  the  Existing 
Subadvisory  Agreements  and  that  the 
Existing  Advisory  Agreement  and 
Existing  Subadvisory  Agreements  will 
terminate  according  to  their  te^jas. 

2.  Rule  15a-4  under  the  Afct  provides, 
in  pertinent  part,  that  if  an  investment 
advisory  contract  with  a  registered 
investment  company  is  terminated  by 
assignment,  the  adviser  may  continue  to 
serve  for  1 20  days  under  a  written 
contract  that  has  not  been  approved  by 
the  company's  shareholders,  provided 
that:  (a)  The  new  contract  is  approved 
by  that  company's  board  of  directors 
(including  a  majority  of  the  non- 
interested  directors);  (b)  the 
compensation  to  be  paid  under  the  new 
contract  does  not  exceed  the 
compensation  that  would  have  been 
paid  under  the  contract  most  recently 
approved  by  the  company's 
shareholders;  and  (c)  neither  the  adviser 
nor  any  controlling  person  of  the 
adviser  "directly  or  indirectly  receives 
money  or  other  benefit"  in  connection 
with  the  assignment.  Applicants  state 
that  because  of  the  benefits  to  First 
American,  the  Adviser's  parent,  arising 


irom  the  Transaction,  applicants,  caimot 
rely  on  rule  15a-4. 

3.  Section  6(c)  provides  that  the 
Commission  may  exempt  any  person, 
security,  or  transaction,  from  any 
provision  of  the  Act,  if  and  to  the  extent 
that  such  exemption  is  necessary  or 
appropriate  in  die  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  poUcy  and  provisions  of 
the  Act.  Applicants  believe  that  the 
requested  relief  meets  this  standard. 

4.  Applicants  state  that  the  terms  and 
timing  of  the  Transaction  were 
determined  in  response  to  a  number  of 
business  factors  beyond  the  scope  of  the 
Act  and  substantially  unrelated  to  the 
Funds.  AppUcants  assert  that  there  is 
insufficient  time  to  obtain  shareholder 
approval  of  the  Interim  Agreements 
before  the  Transaction  is  consimimated. 
Applicants  further  asseri  that  the 
requested  relief  would  prevent  any 
disruption  in  the  delivery  of  investment 
advisory  and  subadvisory  services  to  the 
Fxmds  during  the  period  following 
consummation  of  the  Transaction. 
Applicants  represent  that,  under  the 
Interim  Agreements  during  the  Interim 
Period,  the  Funds  will  receive 
substantially  identical  investment 
advisory  and  subadvisory  services, 
provided  in  substantially  the  same 
manner,  as  they  received  prior  to  the 
consummation  of  the  Transaction. 
Applicants  state  that,  in  the  event  of  any 
material  change  in  personnel  of  the 
Adviser  or  the  Subadvisers  providing 
services  pursuant  to  the  Interim 
Agreements  during  the  Interim  Period, 
the  Adviser  and  the  Subadvisers  will 
apprise  and  consult  the  Board  to  assure 
that  the  Board,  including  a  majority  of 
the  Independent  Directors,  is  satisfied 
that  the  services  provided  by  the 
Adviser  and  the  Subadvisers  will,  not  be 
diminished  in  scope  and  quality. 

Applicants'  Conditions 

The  Applicants  agree  as  conditions  to 
the  issuance  of  the  exemptive  order 
requested  by  the  application  that: 

1 .  The  Interim  A^^ements  will  have 
the  same  terms  and  conditions  as  the 
respective  Existing  Advisory  Agreement 
and  Existing  Subadvisory  /^reements, 
except  for  their  effective  dates  and 
escrow  provisions. 

2.  Fees  earned  by  the  Adviser  and 
Subadvisers  in  respect  of  the  relevant 
Interim  Agreements  during  the  Interim 
Period  will  be  maintained  in  an  interest- 
bearing  escrow  account,  and  amounts  in 
the  accoimt  (including  interest  earned 
on  such  fees)  will  be  paid  to  (a)  the 
Adviser  and  Subadvisers  in  accordance 
with  the  Interim  Agreements,  oidy  after 
the  requisite  approvals  are  obtained,  or 
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(b)  the  respective  Fund,  in  absence  of 
such  approval  with  respect  to  such 
Fund. 

3.  The  Company  will  hold  meetings  of 
shareholders  to  vote  on  approval  of  the 
Interim  Agreements  within  the  Interim 
Period  (but  in  no  event  later  than  March 
31.2000). 

4.  The  Adviser  or  an  entity 
controlling,  controlled  by,  or  under 
common  control  with  the  Adviser,  not 
the  Funds,  will  bear  the  costs  of 
preparing  and  filing  the  application  and 
the  costs  relating  to  the  solicitation  of 
shareholder  approval  of  the  Funds 
necessitated  by  the  Transaction. 

5.  The  Adviser  and  Subadvisers  will 
take  all  appropriate  steps  so  that  the 
scope  and  quality  of  advisory  and  other 
services  provided  to  the  Funds  during 
the  Interim  Period  will  be  at  least 
equivalent,  in  the  judgment  of  the 
Company's  Board,  including  a  majority 
of  the  Independent  Directors,  to  the 
scope  and  quality  of  services  previously 
provided  under  the  Existing  Advisory 
Agreement  and  Existing  Subadvisory 
Agreements.  If  personnel  providing 
material  services  during  the  Interim 
Period  change  materially,  the  Adviser 
and  Subadvisers,  as  the  case  may  be, 
will  apprise  and  consult  with  the  Board 
to  assure  that  the  Directors,  including  a 
majority  of  the  Independent  Directors, 
are  satisfied  that  the  services  provided 
will  not  be  diminished  in  scope  or 
quality. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

(PR  Doc.  99-26153  Filed  lO-fr-99;  8:45  ami 
BILUN6  CODE  WIIMtl-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

PnvMtnMnt  Company  Act  RetoaM  No. 
24066:812-11242] 

Merrill  Lynch,  Plwrce,  Fwmer  A  Smith 
lncorponrt«d;  Notice  of  Application 

September  30,  1999 

AGENCY:  Sec^uities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for  an 

order  under  section  12(d)(l)(I)  of  the 

Investment  Company  Act  of  1940 

("Act")  for  an  exemption  from  section 

12(d)(l]  of  the  Act  and  under  section 

6(c)  of  the  Act  for  an  exemption  from 

section  14(a)  of  the  Act. 

SUMMARY  OF  APPLICATION:  Merrill  Lynch, 
Pierce,  Feimer  &  Smith  Incorporated 
("Merrill  Lynch")  requests  and  order 


with  respect  to  the  Exchangeable 
Preferred  Trusts  and  futiue  trusts  that 
are  substantially  similar  and  for  which 
Merrill  Lynch  will  serve  as  a  principal 
underwriter  ("Trusts")  that  would  (i) 
permit  other  registered  investment 
companies,  and  companies  excepted 
from  the  definition  of  investment 
company  under  section  3(c)(1)  or  3(c)(7) 
of  the  Act,  to  own  a  greater  percentage 
of  the  total  outstanding  voting  stock 
("Securities")  of  any  Trust  than  that 
permitted  by  section  12(d)(1)  and  (ii) 
exempt  the  Trusts  from  the  initial  net 
worth  requirements  of  section  14(a). 
Merrill  Lynch  also  requests  an  order  to 
amend  a  prior  order  ("Prior  Order").' 

HUNG  DATES:  The  application  was  filed 
on  August  3, 1998.  Applicant  has  agreed 
to  file  an  amendment  to  the  application, 
the  substance  of  which  is  reflected  in 
this  notice,  dm-ing  the  notice  period. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  appUcation  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  25, 1999.  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  Jiffidavit.  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  would  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0609.  Applicant,  World  Financial 
Center,  North  Tower,  250  Vesey  Street. 
New  York.  New  York  10281-1318. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  R.  MacNeil,  Staff  Attorney,  at 
(202)  942-0634,  or  Mary  Kay  Freeh, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0102  (tel.  no.  202-942-8090). 


Applicant's  Representations 

1.  Each  Trust  will  be  a  limited-life, 
grantor  trust  registered  under  the  Act  as 
a  non-diversified,  closed-end 
management  investment  company. 
Merrill  Lynch  or  an  entity  controlling, 
controlled  by,  or  imder  common  control 
with  Merrill  Lynch  will  serve  as  a 
principal  underwriter  (as  defined  in 
section  2(a)(29)  of  the  Act)  or  placement 
agent  of  the  Securities.  Each  Trust  will 
issue  Securities  that  are  exchangeable  or 
redeemable  for  non-cumulative 
preferred  shares  ("Shares")  of  a  non- 
United  States  issuer  (the  "Share 
Issuer").  The  Securities  may  be  issued 
through  either  a  public  or  a  private 
offering.2 

2.  Each  Trust  will,  at  the  time  of  the 
issuance  of  its  Securities,  invest  the 
proceeds  in  and  hold  debt  securities 
("Debt  Securities")  issued  by  a  special 
purpose  entity  ("Debt  Securities 
Issuer"). 3  Each  Trust's  investment 
objective  will  be  to  distribute  to  the 
holders  of  the  Securities  ("Holders")  (i) 
pro  rata  the  interest  the  Trust  receives 
on  the  Debt  Securities  from  time  to  time 
and  (ii)  the  ultimate  proceeds  of  the 
redemption  of  the  Debt  Securities  upon 
the  occiurence  of  certain  events 
("Exchange  Events")  which  will  be 
specified  in  the  agreement  establishing 
the  terms  of  each  Trust  and  the  Debt 
Securities  or  the  instrument  or 
agreement,  if  any,  pursuant  to  which  the 
Debt  Securities  are  issued.  Proceeds  will 
consist  of  (i)  Shares,  (ii)  depositary 
shares  ("Des")  representing  Shares,  (lii) 
cash  from  the  redemption  or  repurchase 
of  Shares  by  the  Share  Issuer,  or  (iv)  any 
combination  of  the  above  ("Proceeds").* 
The  Share  Issuer  will  determine  the 
composition  of  the  Proceeds  following 
an  Exchange  Event.  No  other  party  has 
discretion  to  vary  the  composition  of  the 
Proceeds.  5  A  Trust  will  dissolve  on  or 
shortly  after  the  occunvnce  of  an 
Exchange  Event. 

3.  AppUcant  states  that  the  Trusts' 
structure  is  designed  to  enable  the 
appUcable  Share  Issuer  to  issue  Shares 
on  the  date  that  the  Securities  are 
issued.  If  the  Share  Issuer  is  a  bank,  this 


•  Merrill  Lynch,  Pierce  Fenner  Br  Smith 
Incorporated  and  Merrill  Lynch  Government 
Securities,  Inc.,  Investment  Company  Act  Release 
Nos.  22758  (July  22. 1997)  (notice)  and  22789  (Aug. 
18, 1997)  (order). 


2  Applicants  also  seek  to  amend  the  Prior  Order 
to  state  that  Securities  issued  by  Structured  Yield 
Products  Exchangeable  for  Stock  Trusts 
("Structured  Yield  Trusts")  may  be  offered  in 
private  placements  as  well  as  in  public  offerings. 

3  All  of  the  capital  stock  of  the  Debt  Securities 
Issuer  will  be  owned  by  a  charitable  trust. 

♦  Pursuant  to  the  terms  of  the  Shares,  the  Share 
Issuer  may  be  entitled  to  redeem  or  repurchase  the 
Shares  for  cash,  subject  to  regulatory  consent  or 
requirement,  at  its  discretion  after  a  designated  date 
or  earlier  upon  certain  tax,  regulatory  or  other 
specified  events. 

^  The  Share  Issuer  may  provide  cash  in  lieu  of 
fractional  shares  or  make  other  antidilution  or 
similar  arrangements. 
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structure  allows  the  bank  to  raise 
regulatory  capital.  In  addition,  by 
providing  a  method  of  making 
scheduled  payments  to  Holders  in  lieu 
of  dividends  on  Shares,  the  structure 
enables  such  payments  to  be  deductible 
by  the  Share  Issuer  for  tax  purposes 
under  the  law  of  its  jurisdiction  of 
organization  and/or  applicable  tax 
treaty. 

4.  No  Debt  Securities  will  be  issued  to 
any  other  party.  The  Debt  Seciu-ities  will 
be  issued  only  in  bearer  form,  will  be 
denominated  in  and  pay  interest  at  a 
designated  annual  rate  in  U.S.  dollars 
and,  unless  redeemed  because  of  an 
Exchange  Event,  will  be  redeemed  on 
their  designated  maturity  date. 

5.  The  Debt  Securities  Issuer  will  use 
the  proceeds  from  the  sale  of  the  Debt 
Securities  to  purchase,  at  a  price  equal 
to  their  liquidation  preference,  fully 
paid,  non-dividend  paying  preference 
shares  ("Subsidiary  Preference  Shares") 
issued  by  another  special  purpose  entity 
(the  "Subsidiary").  The  Subsidiary  will 
use  the  proceeds  from  the  sale  of  the 
Subsidiary  Preference  Shares  to  make  a 
payment  to  the  Share  Issuer  in 
consideration  (or  the  issuance  to  the 
Subsidiary  of  Shares  or  DSs 
representing  fully  paid  Shares.  The 
Share  Issuer  wiU  use  the  proceeds  bom 
the  issue  of  the  Shares  to  make  a  capital 
contribution  to  a  business  trust 
established  imder  the  laws  of  Delaware 
(the  "Distribution  Trust").  The 
Distribution  Trust  will  use  the  Share 
Issuer's  capital  contribution  to  make  one 
or  more  loans  to  the  Share  Issuer  and/ 
or  one  or  more  of  its  wholly  owned 
subsidiaries  or  branches  (each  a 
"Borrower").  Interest  payments  on  the 
loans  to  the  Borrowers  will  be 
distributed  by  the  Distribution  Trust  to 
the  Debt  Securities  Issuer,  which  will  in 
turn  use  such  payment  to  pay  interest 
on  the  Debt  Securities  and  the  operating 
expenses  of  the  Trust,  the  Debt 
Securities  Issuer,  and  its  afhliates. 

6.  If  the  Securities  are  publicly 
offered,  they  will  be  listed  on  a  national 
securities  exchange  or  traded  on  the 
National  Association  of  Securities 
Dealers  Automated  Quotation  System. 
Thus,  such  Securities  will  be  "national 
market  system"  securities  subject  to 
public  price  quotation  and  trade 
reporting  requirements.  After  the 
Securities  are  issued,  the  trading  price 
of  the  Securities  is  expected  to  vary 
from  time  to  time  based  primarily  upon 
the  price  of  the  underlying  Shares, 
interest  rates,  and  other  factors  affecting 
conditions  and  prices  in  the  debt  and 
equity  markets. 

7.  If  the  Seciuities  are  not  publicly      ** 
offered,  pricing  and  trading  information 
will  be  that  normally  provided  in  the 


private  markets.  It  is  expected  that  the 
best  source  of  such  information  will  be 
available  from  the  dealer  or  dealers 
making  a  market  in  the  Securities. 
Whether  or  not  the  Securities  are 
publicly  offered,  Merrill  Lynch 
currently  intends,  but  will  not  be 
obligated,  to  make  a  market  in  the 
Securities  of  each  Trust. 

8.  Each  Trust  will  be  internally 
managed  by  its  trustees  and  will  not 
have  any  separate  investment  adviser. 
The  trustees  will  have  no  power  to  vary 
the  investments  held  by  each  Trust 
Each  Trust  will  adopt  a  fundamental 
policy  that  100%  of  its  portfolio  will  be 
invested  in  Debt  Securities  and  that  the 
Debt  Securities  may  not  be  disposed  of 
diuing  the  term  of  the  Trust  other  than 
in  connection  with  an  Exchange  Event. 
The  day-to-day  administration  of  a  Trust 
will  be  carried  out  by  a  bank  or  trust 
company  which  also  will  act  as 
custodian  for  the  Trust's  assets  and  as 
paying  agent  and  registrar  with  respect 
to  the  Securities. 

9.  The  trustees  of  each  Trust  will  be 
selected  initially  by  Merrill  Lynch, 
together  with  any  other  initial  Holders, 
or  by  the  grantors  of  the  Trust.  The 
Holders  of  each  Trust  will  have  the 
right,  upon  the  declaration  in  writing  or 
vote  of  more  than  two-thirds  of  the 
outstanding  Securities  of  the  Trust,  to 
remove  a  trustee.  The  Holders  vdll  be 
entitied  to  a  vote  for  each  Security  held 
on  all  matters  to  be  voted  on  by  the 
Holders  and  will  not  be  able  to 
cimiulate  their  votes  in  the  election  of 
trustees.  The  investment  objectives  and 
policies  of  each  trust  may  be  changed 
only  with  the  approval  of  a  majority  of 
the  Trust's  outstanding  Seciuities  or  any 
greater  number  required  by  the  Trust's 
constituent  documents.  Unless  the 
Holders  so  request,  it  is  not  expected 
that  the  Trusts  will  hold  any  meeting  of 
Holders,  or  that  Holders  will  ever  vote. 
The  Subsidiary,  as  holder  of  the  Shares 
or  DSs,  will  or  will  cause  the  collateral 
agent  to  direct  Shares  to  be  voted  as 
directed  by  the  Holders  on  matters  in 
which  the  Shares  have  a  right  to  vote. 

10.  Each  Trust's  organizational  costs 
will  be  paid  directly  or  indirectly  by  the 
Share  Issuer  or  an  affiUate.  Each  Trust 
will  be  structiired  so  that  its  ongoing 
expenses  will  not  be  borne  by  the 
Holders,  but  rather,  directly  or 
indirectly,  by  the  parties  to  the 
transactions  as  will  be  described  in  the 
prospectus  for  the  relevant  Trust.  At  the 
time  of  the  original  issuance  of  the 
Securities  of  any  Trust,  there  will  be 
paid  to  the  administrator,  the  custodian, 
and  the  paying  agent,  and  to  each 

>trustee,  fees  over  the  term  of  the  Trust. 
Such  fees  will  be  paid  from  the  interest 
on  the  Debt  Securities,  which  will  be 


establish  at  a  rate  designed  to  provide  a 
spread  for  the  piupose  of  paying  such 
expenses. 

Applicant's  Legal  Analysis 

A.  Section  12(d)(1) 

1.  Section  12(d)(l){A)(i)  of  the  Act 
prohibits  einy  registered  investment 
company  from  owning  more  th^m  3%  of 
the  total  outstanding  voting  stock  of  any 
other  investment  company.  A  company 
that  is  excepted  from  the  definition  of 
investment  company  under  section 
3(c)(1)  or  3(c)(7)  of  the  Act  is  deemed  to 
be  an  investment  company  for  purposes 
of  section  12{d)(l)(A)(i)  of  the  Act  under 
sections  3(c)(1)  and  3(c)(7)(D)  of  the  Act 
Section  12(d)(1)(C)  of  the  Act  similarly 
prohibits  any  investment  company, 
other  investment  companies  having  the 
same  investment  adviser,  and 
companies  controlled  by  such 
investment  companies  from  owning 
more  than  10%  of  the  total  outstanding 
voting  stock  of  any  closed-end 
investment  company. 

2.  Section  12(d)(l)(J)  of  the  Act 
provides  that  the  SEC  may  exempt 
{jersons  or  transactions  from  any 
provision  of  section  12(d)(1),  if,  and  to 
the  extent  that,  such  exemption  is 
consistent  with  the  public  interest  and 
protection  of  investors.  Merrill  Lynch 
requests  an  order  under  section 
12(d)(l)(J)  to  permit  other  registered 
investment  companies,  and  companies 
excepted  from  the  definition  of 
investment  company  under  section 
3(c)(1)  or  3(c)(7)  of  the  Act.  to  own  a 
great  percentage  of  the  Securities  of  any 
Trust  than  that  permitted  by  section 
12(d)(l).6 

3.  Merrill  Lynch  states  that,  in  order 
for  the  Trusts  to  be  marketed  most 
successfully,  and  to  be  traded  at  a  price 
that  most  accurately  reflects  their  value, 
it  is  necessary  for  the  Securities  of  each 
Trust  to  be  offered  to  large  investment 
companies  and  investment  company 
complexes.  Merrill  L}mch  states  that 
large  investment  companies  and 
investment  company  complexes  seek  to 
spread  the  fixed  costs  of  analyzing 
specific  investment  opportimities  by 
making  sizable  investments  in  those 
opportunities  that  prove  attractive. 
Conversely,  it  may  not  be  economically 
rationed  for  such  investors,  or  their 
advisers  to  take  the  time  to  review  an 
investment  opportxuiity  if  the  amount 
that  they  would  ultimately  be  permitted 


■The  requested  order  also  would  amend  the  Prior 
Order  to  permit  companies  excepted  from  the 
defimtion  of  investment  company  by  sections 
3(c)(1)  and  3(c)(7)  of  the  Act  to  own  a  greater 
percentage  of  the  Securities  of  any  Structured  Yield 
Trust  than  that  permitted  by  section  12(d)(1)  of  the 
Act.  In  all  other  respects,  the  terms  and  conditions 
of  the  Prior  Order  are  unchanged. 
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to  purchase  is  immaterial  in  Ught  of  the 
total  assets  of  the  investment  company 
or  investment  company  complex. 
Therefore,  Merrill  Lynch  argues  that  in 
order  for  the  trusts  to  be  economically 
attractive  to  large  investment  companies 
and  investment  company  complexes, 
such  investors  must  be  able  to  acquire 
Securities  in  each  Trust  in  excess  of  the 
limitations  imposed  by  sections 
12(d)(l)(A)(i)  and  12(d)(1)(C). 

4.  Merrill  Lynch  states  that  section 
12(d)(1)  was  enacted  in  order  to  prevent 
one  investment  company  fromJjuying 
control  of  other  investment  companies 
and  creating  complicated  pyramidal 
structures.  Merrill  Lynch  also  states  that 
section  12(d)(1)  was  intended  to  address 
two  principal  abuses:  the  "pyramiding" 
of  control  by  fund-holding  companies 
and  the  layering  of  costs  to  investors. 

5.  Merrill  Lynch  assets  that  the 
concerns  about  pyramiding  and  undue 
influence  generally  do  not  arise  in  the 
case  of  the  Trusts  because  neither  the 
trustees  nor  the  Holders  will  have  the 
power  to  vary  the  investments  held  by 
each  Trust  or  to  acquire  or  dispose  of 
the  assets  of  the  Trusts.  To  the  extent 
that  Holders  can  change  the 
composition  of  the  board  of  trustees  or 
the  fundamental  policies  of  each  Trust 
by  vote,  Merrill  Lynch  argues  that  any 
concerns  regarding  undue  influence  will 
be  eliminated  by  a  provision  in  the 
charter  documents  of  the  Trust  that  will 
require  any  investment  companies 
owning  voting  stock  of  any  Trust  in 
excess  of  the  limits  imposed  by  sections 
12(d)(l)(A)(i)  and  12(d)(1)(C)  (including 
companies  excepted  from  the  definition 
of  investment  companies  by  section 
3(c)(1)  and  3(c)(7)  of  the  Act)  to  vote 
their  Securities  in  proportion  to  the 
votes  of  all  other  Holders.  Merrill  Lynch 
also  states  that  the  concern  about  undue 
influence  through  a  threat  to  redeem 
does  not  arise  in  the  case  of  the  Trusts 
because  the  Securities  will  not  be 
redeemable. 

6.  Section  12(d)(1)  also  was  designed 
to  address  the  excessive  costs  and  fees 
that  may  result  from  multiple  layers  of 
investment  companies.  Merrill  Lynch 
states  that  these  concerns  do  not  arise  in 
the  case  of  the  Trusts  because  of  the 
limited  ongoing  fees  and  expenses 
incurred  by  the  Trusts  and  because 
generally  these  fees  and  expenses  will 
be  borne,  directly  or  indirectly,  by  the 
Share  Issuer  or  another  third  party,  not 
by  the  Holders.  In  addition,  the  Holders 
will  not,  as  a  practical  matter,  because 
the  organizational  expenses  (including 
underwriting  expenses)  of  the  Trusts. 
Merrill  Lyndi  asserts  that  the 
organizational  expenses  will  be  home 
by  a  Trust  from  the  facility  fee  it 
receives  in  connection  with  the 


investment  in  Debt  Securities.  Thus,  a 
Holder  will  not  pay  duplicative  charges 
to  purchase  Securities  in  any  Trust. 
Finally,  there  will  be  no  duplication  of 
advisory  fees  because  the  Trust  will  be 
internally  managed  by  their  trustees. 

7.  Merrill  Lynch  asserts  that  the 
investment  product  offered  by  the 
Trusts  serves  a  valid  business  purpose. 
The  Trusts,  imlike  most  registered 
investment  companies,  are  not  marketed 
to  provide  investors  with  either 
professional  investment  asset 
management  or  the  benefits  of 
investment  in  a  diversified  pool  of 
assets.  Rather,  Merrill  Ljmch  asserts  that 
the  Securities  are  intended  to  provide 
Holders  with  an  investment  equivalent 
to  an  investment  in  Shares,  while 
providing  the  Shares  Issuer  with  tax 
benefits  normally  associated  with  debt 
instruments. 

8.  Merrill  Ljmch  believes  that  the 
piurposes  and  poUcies  of  section  12(d)(1) 
are  not  implicated  by  the  Trusts  and 
that  the  requested  exemption  fi'om 
section  12(d)(1)  is  consistent  with  the 
public  interest  and  the  protection  of 
investors. 

B.  Section  14(a) 

1.  Section  14(a)  of  the  Act  requires,  in 
pertinent  part,  that  an  investment 
company  have  a  net  worth  of  at  least 
$100,000  before  making  any  public 
offering  of  its  shares,  ll^e  purpose  of 
section  14(a)  is  to  ensure  Aat 
investment  companies  are  adequately 
capitalized  prior  to  or  simultaneously 
with  the  sale  of  their  securities  to  the 
public.  Rule  14a-3  exempts  from 
section  14(a)  imit  investment  trusts  that 
meet  certain  conditions  in  recognition 
of  the  fact  that,  once  the  units  are  sold, 
a  unit  investment  trust  requires  much 
less  commitment  on  the  part  of  the 
sponsor  than  does  a  management 
investment  company.  Rule  14a-3 
provides  that  a  unit  investment  trust 
investing  in  eligible  trust  securities  shall 
be  exempt  from  the  net  worth 
requirement,  provided  that  the  trust 
holds  at  least  $100,000  of  ehgible  trust 
securities  at  the  commencement  of  a 
public  offering. 

2.  Merrill  Lynch  argues  that,  while  the 
Trusts  are  classified  as  management 
companies,  they  have  the  characteristics 
of  unit  investment  trusts.  Investors  in 
the  Trusts,  like  investors  in  a  traditional 
unit  investment  trust,  will  not  be 
purchasing  interests  in  a  managed  pool 
of  securities,  but  rather  in  a  fixed  and 
disclosed  portfoUo  that  is  held  imtil 
matiirity.  Merrill  Lynch  believes  that  the 
make-up  of  each  Trust's  assets, 
therefore,  will  be  "locked-in"  for  the  life 
of  the  portfoUo,  and  there  is  no  need  for 


an  ongoing  commitment  on  the  part  of 
the  xmderwriter. 

3.  Merrill  Lynch  states  that,  in  order 
to  ensure  that  each  Trust  will  become  a 
going  concern,  the  Sectirities  of  each 
Trust  will  be  publicly  offered  in  a  firm 
commitment  imderwriting,  registered 
under  the  Securities  Act  of  1933,  or  in 
a  transaction  exempt  from  such 
registration,  and  resulting  in  net 
proceeds  to  each  Trust  of  at  least 
$10,000,000.  Prior  to  the  issuance  and 
delivery  of  the  Securities  of  each  Trust 
to  the  imdenvriters,  the  underwriters 
will  enter  into  an  imderwriting 
agreement  pursuant  to  which  they  will 
agree  to  piux:hase  the  Secimties  subject 
to  customary  conditions  to  closing.  The 
imderwriters  or  placement  agents  will 
not  be  entitled  to  purchase  less  than  all 
of  the  Securities  of  each  Trust. 
Accordingly,  Merrill  Lynch  states  that 
the  offering  will  not  be  completed  at  all 
or  each  Trust  v»dll  have  a  net  worth 
substantially  in  excess  of  $100,000  on 
the  date  of  the  issuance  of  the 
Securities.  Merrill  Lynch  also  does  not 
anticipate  that  the  net  worth  of  the 
Trusts  will  fall  below  $100,000  before 
they  are  terminated. 

4.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  persons  or 
transactions  if,  and  to  the  extent  that, 
such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  piuposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Merrill  Lynch  requests  that  the 
SEC  issue  an  order  under  section  6(c) 
exempting  the  Trusts  frnm  any 
requirements  of  section  14(a).  Merrill 
Lynch  believes  that  the  exemption  is 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  policies  and 
provisions  of  the  Act. 

Applicant's  Condition 

Merrill  Lynch  agrees  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  condition: 

1.  Any  investment  company 
(including  companies  excepted  from  the 
definition  of  investment  companies  by 
sections  3(c)(1)  and  3(c)(7)  of  the  Act) 
owning  voting  stock  of  any  Trust  in 
excess  of  the  limits  imposed  by  section 
12(d)(1)  of  the  Act  will  be  required  by 
the  Trust's  charter  dociunents  to  vote  its 
Trust  shares  in  proportion  to  the  vote  of 
all  other  Holders. 
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For  the  SEC,  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  99-26122  Filed  10-6-99;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-«1968;  File  No.  SR-CHX- 
99-08] 

SeH-Regulatory  Organizations;  Notice 
of  niing  of  Proposed  Rule  Change  and 
Amendment  No.  1  to  the  Proposed 
Rule  Change  by  the  Chicago  Stock 
Exchange,  inc.,  Relating  to  Access  to 
an  After-Hours  Trading  Session 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder.z 
notice  is  hereby  given  that  on  August  2, 
1999,  the  Chicago  Stock  Exchange,  Inc. 
("CHX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  n, 
and  m  below,  which  Items  have  been 
prepared  by  the  Exchange.  On 
September  28, 1999,  the  Exchange  filed 
an  amendment  to  the  proposed  rule 
change.^  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  and  Amendment 
No.  1  from  interested  persons. 

I.  Self-Regulatpiy  Orgaiiization's 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  Change 

The  Exchange  proposes  to  add  new 
Article  LB.  to  provide  rules  that  would 
govern  access  to  the  CHX  trading  floor 
(and  related  trading  privileges)  dtiring 
an  after-hours  trading  session  ("E- 
Session").*  The  text  of  the  proposed 
rule  change  and  Amendment  No.  1  is 
available  at  the  Exchange  and  at  the 
Commission. 


'  15  U.S.C.  7es(b)(l). 

2  17CFR240.19l>-«. 

'  See  letter  from  Ellen  J.  Neely,  Vice  President  and 
General  Counsel,  CHX,  to  Alton  S.  Harvey,  Chief, 
Office  of  Market  Watch,  Division  of  Market 
Regulation,  SEC,  September  27, 1999  ("Amendment 
No.  1").  In  Amendment  No.  1,  the  CHX  proposes 
several  technical  amendments  to  its  filing, 
including  substituting  the  term  "E-Session"  for  the 
term  "night  trading"  and  deleting  all  references  to 
market  makers. 

*  The  Exchange  is  proposing  these  access  rules  at 
this  time  so  that  they  will  be  in  place  if  the 
Exchange's  filing,  submitted  under  separate  cover, 
to  initiate  an  E-Session,  is  approved  by  the 
Commission.  See  File  No.  SR-CHX-99^16, 
ciurently  pending  with  the  Commission. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  ^e  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change,  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  siunmaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend  its 
rules  to  include  provisions  for  persons 
desiring  to  obtain  trading  privileges  for 
an  E-Session  that  would  operate  after 
the  Primary  Trading  Session  and  Post 
Primary  Trading  Session.  At  this  time, 
the  Exchange  is  only  proposed  rules 
relating  to  trading  privileges  and  is  not 
proposing  any  trading  rules. 

Under  the  proposed  ndes,  a  person  or 
entity  may  access  the  E-Session  through 
his  or  its  own  existing  Exchange 
membership  or  by  leasing  the  rights  to 
a  membership.  The  rights  and  privileges 
that  can  be  leased  for  the  E-Session  will 
be  limited  to  access  rights  to  the  trading 
floor  during  the  E-Session  in  the 
capacity  of  a  floor  broker  or  co-specialist 
only  ("night  trading  privileges").  To 
lease  the  E-Session  trading  privileges  of 
a  membership,  a  person  or  entity  would 
be  required  to  register  with  and  be 
approved  by  the  Exchange  as  a  member 
or  member  organization  tmder  the 
Exchange's  Constitution  and  Rules.  The 
lessee  would  not  be  entided  to  sublease 
the  privileges  and  rights  and  woidd  not 
be  able  to  vote  such  interest.  ^  Fiulher, 
the  lessee  of  the  E-Session  trading 
privilege  will  be  required  to  provide 
proof  of  an  agreement  with  a  registered 
clearing  firm  that  is  approved  by  the 
Exchange  and  provide  evidence  that 
such  clearing  firm  will  guarantee  the 
lessee's  obligations  for  any  and  all 
losses  inciured  through  his  or  its  lease 
of  the  E-Session  trading  pri^ileges.^  The 


^  The  voting  right  would  be  retained  by  the 
person  who  is  designated  as  the  Voting  Designee  on 
the  seat. 

^  With  respect  to  a  person  leasing  a  memtiership 
for  the  Primary  Trading  Session,  the  membership  is 
considered  an  asset  of  the  lessee  and,  therefore,  the 
Exchange  may  sell  the  memtiership  to  satisfy  any 
debts  of  such  person.  Because  the  membership  is 
viewed  as  an  asset  of  the  person  leasing  the 


lessee  will  be  required  to  execute  a  lease 
agreement  (which  would  be  required  to 
be  approved  by  the  Exchange)  in  which 
the  lessee  must  make  certain 
representations  with  respect  to  the 
rights  and  privileges  acquired.  The 
lessee  shall  be  considered  a  "member" 
or  "member  organization"  for  purposes 
of  the  federal  securities  laws,  and  the 
Exchange's  Certificate  of  Incorporation, 
Constitution  and  Rules,  except  in 
certain  circumstances  set  forth  in  the         > 
rules. 

With  respect  to  lessors,  the  proposed 
rules  would  require  that  the  lessor  be 
either:  (i)  An  Approved  Lessor,  as 
defined  in  Article  LA  of  the  Exchange 
rules;  (ii)  a  member  of  member 
organization  that  leases  its  membership 
privileges  to  a  lessee  for  the  Primary 
Trading  Session;  or  (iii)  a  member  or 
member  organization  that  owns  a 
membership  and  uses  the  membership 
for  his  or  its  own  purposes  during  the 
Primary  Trading  Session. 

Finally,  the  proposed  rules  would 
permit  the  Exchange  to  terminate  the  E- 
Session  trading  privileges  if  the 
Exchange  determines  that  it  is  in  the 
best  interests  of  the  Exchange. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(5)  of  the  Act '  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons 
regulating  securities  transactions,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 


membership  during  the  Primary  Trading  Session,  it 
will  not  be  viewed  as  an  asset  of  the  person  leasing 
the  membership  during  the  E-Session.  unless  such 
person  is  leasing  the  roemtiership  for  tx)th  the 
Primary  Trading  Session  and  the  E-Session. 
'  15  U.S.C.  78f(b)(5). 
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m.  Date  of  E£6BCtivene8s  of  the 
Proposed  Rule  Qiange  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  CHX  consents,  the 
Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CHX.  All 
submissions  should  refer  to  File  No. 
SR-CHX-99-08  and  should  be 
submitted  by  October  28, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  99-26155  Filed  10-6-99;  8:45  am] 
BHJJNG  CODE  a010-01-« 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41969;  File  No.  SR-CHX- 
99-14] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Stock  Exchange,  Inc. 
Relating  to  "Stop"  and  "Stop  UmK" 
Orders 

September  30.  1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),»  and  Rule  19b-4  therexmder,^ 
notice  hereby  is  given  that  on  August 
27, 1999,  the  Chicago  Stock.  Exchange, 
hic.  ("CHX"  or  "Exchange")  filed  vnth 
the  Securities  and  Exchange 
Commission  (the  "Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  n  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  bom  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  add  Article 
XX.  Rule  28A  to  the  Exchange's  Rules   • 
relating  to  "stop"  and  "stop  limit" 
orders  to  clarify  that  the  existing  Rule 
28  of  Article  XX  relates  solely  to 
"stopped"  orders.  Below  is  the  text  of 
the  proposed  rule  change.  Proposed  new 
language  is  in  italics. 

Chicago  Stock  Exchange  Rules 

Article  XX 

Rule  28A    Stop  Orders 

(a)  Dual  Trading  System  Issues.^ 

(1)  Stop  Orders.  A  "stop"  order  to  buy 
shall  be  entered  at  a  price  above  the 
current  primary  market  offer.  A  "stop" 
order  to  sell  shall  only  be  entered  at  a 
price  below  the  current  primary  market 
bid.  Once  entered,  a  "stop"  order  may 
not  be  executed  until  a  trade  (the 
"effective  trade")  occurs  in  the  primary 
market  that  is  at  or  through  the  price  of 
the  "stop"  order.  Once  the  effective 
trade  occurs,  the  "stop"  order  shall  be 
executed  based  upon  the  next  primary 
market  trade,  but  at  a  price  no  better 
than  the  effective  trade  (i.e.,  the  "stop" 
order  shall  be  executed  on  a  next-no 
better  basis). 

(2)  Stop  Limit  Orders. 

(a)  Buy  Stop  Limit  Orders.  A  buy  stop 
limit  order  shall  only  be  entered  at  a 


•17  CFR  200.3O-3(a)(12). 


'  15  U.S.C  78s(b)(l). 

» 17  CFR  240.19b-4. 

2  Dual  Trading  Systems  issues  are  issues  traded 
on  both  the  CHX  and  either  the  New  York  Stock 
Exchange  or  the  American  Stock  Exchange. 


price  above  the  current  primary  market 
offer  and  shall  become  a  limit  order 
when  a  round-lot  transaction  takes 
place  in  the  primary  market  at  or  above 
the  stop  price.  The  order  shall  then  be 
filled  in  the  manner  prescribed  for 
handling  a  limit  order  to  buy. 

(b)  Sell  Stop  Limit  Orders.  A  sell  stop 
limit  order  shall  only  be  entered  at  a 
price  below  the  current  primary  market 
bid  and  shall  become  a  limit  order  when 
a  round-lot  transaction  takes  place  in 
the  primary  market  at  or  below  the  stop 
price.  The  order  shall  then  be  filled  in 
the  manner  prescribed  for  handling  a 
limit  order  to  sell. 

(b)  Nasdaq/NM  Issues: 

A  "stop"  or  "stop  limit"  order  to  buy 
shall  only  be  entered  at  a  price  above 
the  then-current  best  offer  disseminated 
pursuant  to  SEC  Rule  llAcl-1  (the 
"National  Best  Offer").  A  "stop"  or 
"stop  limit"  order  to  sell  shall  only  be 
entered  at  a  price  below  the  then- 
current  best  bid  disseminated  pursuant 
to  SEC  Rule  llAcl-1  (the  "National 
Best  Bid").  Once  entered,  a  stop  or  stop 
limit  order  may  not  be  executed  until 
the  price  of  the  order  is  equal  to  (1)  the 
National  Best  Offer  in  the  case  of  a  buy 
order  or  (2)  the  National  Best  Bid  in  the 
case  of  a  sell  order,  at  which  time  the 
member  or  member  organization  that 
accepted  the  order  shall  be  obligated  to 
use  its  best  efforts  to  obtain  the  best 
available  price  to  fill  such  order. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Qiange 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  regarding  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  (A).  (B)  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tiie  Proposed  Rule 
Change 

1.  Purpose 

The  primary  purpose  of  the  proposed 
rule  change  is  to  add  a  provision  to  the 
Exchange's  Rules  relating  to  "stop" 
orders,  thereby  clarifying  that  the 
existing  Rule  28  of  Article  XX  relates 
solely  to  "stopped"  orders.*  Under  the 


*  A  "stopped"  order  is  an  order  that  is  accepted 
by  a  member  and  guaranteed  a  fill  at  a  specific 
price,  usually  the  price  at  the  time  the  order  is 
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proposed  Rule  28A,  "stop"  or  "stop 
limit"  orders  for  Dual  Trading  System 
issues  will  only  be  permitted  to  be 
entered  at  a  price  above  (for  buy  orders) 
or  below  (for  sell  orders)  the  then- 
ciuxent  offer  or  bid,  respectively,  in  the 
primary  market.  Stop  or  stop  limit 
orders  for  Nasdaq/NM  Issues  vdll  only 
be  permitted  to  be  entered  at  a  price 
above  (for  buy  orders)  or  below  (for  sell 
orders)  the  then-current  National  Best 
Offer  or  National  Best  Bid,  respectively. 
As  set  forth  in  the  proposed  Rule  28 A, 
a  specialist's  obligations  with  respect  to 
incoming  "stop"  and  "stop  limit"  orders 
are  distinct  from  liabilities  relating  to 
"stopped"  orders,  which  under  Rule  28 
are  guaranteed  execution  at  a  specified 
price  and  size. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  ^  in  that  it  is  designed  to  promote 
just  aad  equitable  principles  of  trade,  to 
remove  impediments  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general  to  protect  investors  and  the 
public  interest. 

(B)  Self-Regulatory  Organization's 
Statement  on  Buriden  on  Competition 

The  Exchange  dees  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition 

(C)  Self-Regulatory  Oganization's 
Statement  on  Comments  Regarding  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others  ' 

No  written  comments  w€re  either 
solicited  or  received. 

m.  Date  of  Eftectiveness  of  tiM 
PrepoMd  Role  Change  and  Tiwag  for 


Within  35  days  of  the  date  of 
publicatioa  of  this  aotice  in  the  Fedaral 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  fin<k  such 
longer  period  to  be  appropriate  asd 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  vnll: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


received,  unless  the  member  can  achieve  price 
improvement  for  the  customer.  Telephone 
conversation  between  Paul  O'Kelly,  Executive  Vice 
President,  CHX,  and  Marc  McKayle,  Attorney, 
Division  of  Market  Regulation,  Commission  on 
September  30. 1999.  i4yso  see  CHX  Rule  28  of 
Article  XX. 
"15U.S.C.  78J[bK5). 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  foregoing  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
nde  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  priiK:ipal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CHX-99-14  and  should  be 
submitted  by  October  28,  1999. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

JonatliaB  G.  Katz, 

Secretary. 

[FR  Doc.  99-26157  Filed  10-6-99;  8:45  am] 

WLLMG  COSE  M1«-01-«l 
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[nUiMi  No.  34--41947;  FN*  No.  SR-CHX- 
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September  29, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on 
September  14, 1999,  the  Chicago  Stock 
Exchange,  Inc.  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  H,  and  m  below,  which  Items 
have  been  prepared  by  the  CHX.  The 
Commission  is  publishing  this  notice  to 


solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
membership  dues  and  fees  schedule. 
Specifically,  the  portion  of  the  CHX  fee 
schedule  governing  transaction  fees 
would  be  amended  to  provide  for 
application  of  a  $.0025  per  share 
transaction  fee  to  all  agency  orders 
transacted  by  CHX  floor  brokers  in 
NASDAQ/NMS  Securities,  up  to  a 
maximum  of  $100  per  side. 
Additionally,  the  CHX  fee  schedule 
would  be  amended  to  iacrease  the 
current  earned  credit  available  to  floor 
brokers  by  a  factor  of  three  and  to 
provide  a  new  credit  based  on 
ConsoUdated  Tape  Association  revenue 
generated  by  each  floor  broker.  ^  The 
rule  changes  will  be  reflected  in  the 
October,  1999  invoices  transmitted  by 
the  Exchange  to  its  members.  The  text 
of  the  proposed  rule  change  is  available 
upon  request  from  the  Commission  or 
the  CHX. 

n.  Self-Regiilatary  CkfaMsaMoa's 
SUHtiut  af  the  Piufeee  ml,  tad 
SUflwj  Basis  for,  Ae  Prepestid  Ruk 


In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  hem  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  proposed  rule  change  amends  the 
CHX  schedule  of  membership  dues  and 
fees  in  three  ways  to  provide  new 
transaction  fees  and  enhanced  credits 
for  CHX  floor  brokers.  First,  the  portion 
of  the  CHX  fee  schedule  governing 
transaction  fees  is  amended  to  provide 


<'17CFR200.3O-3(a)(12). 
>  15  U.S.C.  788(b)(1). 
»17CFR240.19b-4. 


'  The  proposed  language  with  regards  to  tape 
credits  readis  as  follows:  "Tape  Credits.  Total 
monthly  fees  owed  by  a  floor  broker  to  the 
Exchange  will  also  be  reduced  (but  to  no  less  than 
zero)  by  the  application  of  a  Tape  Credit.  Tape 
Credit'  means  35%  of  monthly  CHX  tape  revenue 
from  the  Consolidated  Tape  Association  generated 
by  a  particular  floor  broker.  To  the  extent  that  CHX 
tape  revenue  is  subject  to  a  year  end  adjustment. 
Tape  Credits  may  be  adjusted  accordingly." 
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for  application  of  a  $.0025  per  share, 
transaction  fee  to  all  agency  orders 
transacted  by  CHX  floor  brokers  in 
NASDAQ/NMS  Securities,  up  to  a 
maximum  of  $100  per  side.  Second,  the 
CHX  fee  schedule  is  amended  to 
increase  the  current  earned  credit 
available  to  floor  brokers  by  a  factor  of 
three.  Finally,  the  schedule  is  modified 
to  provide  a  new  credit  based  on 
Consolidated  Tape  Association  revenue 
generated  by  each  floor  broker.  The 
proposed  rule  change  is  intended  to 
stimulate  growth  on  the  Exchange, 
enhance  the  competitive  capability  of 
floor  brokers  and  foster  cooperation  on 
the  Exchange's  trading  floor  by  making 
a  reasonable  allocation  of  those  CHX 
revenues  generated  by  its  floor  brokers. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(4)  *  of  the  Act  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  its  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comjnents  were  solicited 
or  received. 

m.  Date  of  EffectiveiMaa  of  the 
Proposed  Rule  Change  and  Timing  fior 
Commission  Action 

The  proposed  rule  change  is  effective 
immediately  upon  filing  pursuant  to 
Section  19(b)(3)(A)(ii)  of  the  Act »  and 
subparagraph  (f)(2]  of  Rule  19b-4  under 
the  Act "  because  the  proposal  is 
establishing  or  changing  a  due,  fee  or 
other  charge.  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  siunmarily 
abrogate  such  rule  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
pxirposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 


change  is  consistent  with  the  Act.' 
Persons  making  written  submissions 
should  file  six  copies  thereof  with,  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Conunission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CHX.  All 
submissions  should  refer  to  File  No. 
SR-CHX-99-15  and  should  be 
submitted  by  October  28, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
[FR  Doc.  99-26158  Filed  10-6-99;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoase  No.  34-41967;  Flto  No.  SR-NASD- 
96-95] 

Salf-Ragulatory  Organizations;  Ordar 
Approving  Propoaad  Rula  Changa  and 
Notica  of  Rling  and  Ordar  Qranttng 
Accalaratad  Approval  to  Amandmant 
Noa.  2, 3,  and  5  of  tha  Propoaad  Rula 
Changa  t>y  tha  National  AaaociatkNi  of 
SacurMaa  Daalara.  Inc.  To  EataMlah 
ttw  Naadaq  Application  of  tha 
OptlMarfc  Systam 

September  30, 1999. 
I.  Introduction 

On  November  13, 1998,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association"),  through  its 
wholly-owned  subsidiary,  the  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^  a 
proposed  rule  change  to  establish  rules 
for  a  new  focility  csdled  the  Nasdaq 


Application  of  the  OptiMark  System 
("Application").  The  Application  is  an 
electronic  trading  system  based  on 
information  processing  technology 
provided  by  OptiMark  Technologies, 
Inc.,  together  with  its  wholly-owned 
subsidiary,  OptiMark  Services,  Inc. 
("0SI").3  On  December  11, 1998, 
Nasdaq  filed  Amendment  No.  1  to  the 
proposed  rule  change.  The  proposed 
rule  change,  as  amended,  was  published 
for  comment  in  the  Federal  Register  on 
January  5, 1999.*  The  Commission 
received  four  conunent  letters  in 
response  to  the  proposal.^  On  July  16, 
1999,  the  NASD  filed  Amendment  No. 
2  to  the  proposed  rule  change.^  On 
September  13, 1999,  the  NASD  filed 
Amendments  Nos.  3  and  4  to  the 
proposed  rule  change.^  On  September 


«15  U.S.C.  78«[b)(4). 
'15U.S.C7B»(b)(3)(A). 
■  17  CFR  240. 19b-4(f)(2). 


'  In  reviewing  this  proposal,  the  Conunission  has 
considered  its  potential  impact  on  efficiency, 
competition  and  capital  formulation.  15  U.S.C. 
78c(n. 

» 17  CFR  200.30-3(a)(12). 

>  15  U.S.C.  78s(b)(l)- 

»17CFR240.19b-». 


3  OptiMark  Technologies,  Inc.  is  a  computer 
technology  firm  that  has  developed  certain  patented 
technology  referred  to  as  "OptiMark""^."  The 
Application  is  one  of  several  different  trading 
services  based  on  this  technology  that  may  be 
available  for  other  markets  in  the  future.  The 
Commission  previously  approved  one  such  service 
for  operation  on  the  Pacific  Exchange,  Inc.  See 
Seciuities  Exchange  Act  Release  No.  39086 
(September  17,  1997),  62  FR  50036  (September  24, 
1997).  While  the  OptiMark  technology  is  virtually 
identical  to  that  which  was  approved  for  the  PCX 
Application,  the  proposed  Nasdaq  Application 
adapts  and  uses  the  OptiMark  technology  within 
the  existing  Nasdaq  market  structure. 

*  Securities  Exchange  Act  Release  No.  40835 
(December  28, 1998),  64  FR  549  (January  5, 1999). 

'  Letter  from  Jerry  Putnam,  President, 
Archipelago,  L.L.C..  to  Jonathan  G.  Katz,  Secretary, 
SEC,  dated  January  22, 1999  ("Archipelago  Letter"); 
letter  from  Ari  Burstein,  Assistant  Counsel, 
Investment  Company  Institute,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  January  26, 1999  ("ICI 
fetter");  letter  from  W.  Etennis  Ferguson,  Chairman, 
Clearing  Firms  Committee,  Securities  Industry 
Association  ("SIA"),  to  Jonathan  G.  Katz,  Secretary, 
SEC,  dated  July  22, 1999;  letter  from  W.  Dennis 
Ferguson,  Chairman,  Clearing  Firms  Committee, 
SIA,  to  Richard  Strasser,  Assistant  Director, 
Division  of  Market  Regulation  ("Division"),  SEC, 
dated  August  23, 1999. 

"  Letter  from  Eugene  A.  Lopez,  Vice  President, 
Trading  and  Market  Services,  Nasdaq,  to  Richard 
Strasser,  Assistant  Director,  Division,  SEC,  dated 
July  16, 1999  ("Amendment  No.  2").  In  Amendment 
No.  2,  the  NASD  amended  proposed  NASD  Rule 
4993(b)  to  provide  that  a  Cycle  will  include  Nasdaq 
Quote  Montage  Profiles  reflecting  all  bid  and  offer 
quotes  as  reflected  in  the  Nasdaq  Quote  Montage 
immediately  prior  to  the  commencement  of  the 
Cycle  that  could  potentially  be  traded  through  by 
a  Profile.  "~ 

'  Letter  from  Eugene  A.  Lopez,  Vice  President, 
Trading  and  Market  Services,  Nasdaq,  to  Richard 
Strasser,  Assistant  Director,  Division,  SEC,  dated 
September  13, 1999  ("Amendment  No.  3").  In 
Amendment  No.  3,  the  NASD  amended  proposed 
NASD  rules  4991  and  4992  to  clarify  that  only  a 
Clearing  Broker,  as  that  term  is  defined  in  NASD 
Rule  6100(f),  can  establish  the  trading  limits  for 
usdrs,  including  NASD  members,  that  are  not  self- 
clearing.  In  addition.  Amendment  No.  3  clarifies 
that  the  terms  "Designated  Broker"  is  broader  than 
"Clearing  Broker"  and  includes  correspondent 
brokers.  Consequently,  every  user  must  be 
sponsored  in  the  Application  by  a  Designated 
Broker  that  is  a  Clearing  Broker  and  that  establishes 
the  trading  limits  for  its  users  and  accepts 
responsibility  for  their  trades.  Some  users  also  may 


24, 1999,  the  NASD  withdrew 
Amendment  No.  4  in  its  entirety  and 
filed  Amendment  No.  5  to  the  proposed 
rule  change.8  In  Amendment  No.  5.  the 
NASD  established  trading  parameters 
for  the  initial  operations  of  the 
Application  while  its  risk  management 
tools  are  being  refined,  and  requested     • 
that  the  Commission  approve  the 
Application  on  a  pilot  basis  for  a  six- 
month  period.  The  trading  parameters 
include  (1)  a  limitation  on  trading  to 
250  of  the  most  actively  traded  Nasdaq 
securities,  (2)  a  limitation  on  cycle 
frequency  to  one  every  five  minutes,  (3) 
a  suspension  of  trading  in  the 
Application  for  15  minutes  if  its  volume 
equals  or  exceeds  12.5%  of  the  average 
Nasdaq  volume  in  the  250  seciuities, 
and  (4)  a  suspension  of  trading  in  the 
Application  for  the  remainder  of  the 
trading  day  if  its  volume  equals  or 
exceeds  15%  of  the  average  Nasdaq 
volume  in  the  250  securities.  This  order 
approves  the  proposed  rule  change,  as 
amended,  until  April  3,  2000. 

n.  Description  of  the  Proposal 

A.  Summary  of  the  Application  and 
Purpose 

Nasdaq  proposes  to  establish  rules  for 
a  new  facility  called  the  Nasdaq 
Application  of  the  OptiMark  System.^ 
The  Application  is  a  computerized, 
screen-based  trading  service  intended 
for  use  by  both  NASD  members  and 
non-members.  For  securities  listed  on 
The  Nasdaq  Stock  Market,'^  the 
Application  would  enable  its  users 
anonymously  to  represent  their  trading 
interest  across  a  full  spectrum  of  prices 
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be  sponsored  by  an  additional  Designated  Broker 
that  is  a  correspondence  broker.  As  noted  in  the 
text,  Amendment  No.  4  was  withdrawn  entirely  by 
Amendment  No.  5. 

•Letter  from  Eugene  A.  Lopez,  Vice  President, 
Trading  and  Market  Services,  Nasdaq,  to  Richard 
Strasser,  Assistant  Director,  Division  of  SEC,  dated 
September  24,  1999  ("Amendment  No.  5").  In 
addition  to  withdrawing  Amendment  No.  4  in  its 
entirety,  Amendment  No.  5  adds  a  new  paragraph 
(e)  to  Rule  4991  to  define  the  term  "Electronic  Data 
Interchange"  ("EDI")  as  a  screen-based  electronic 
communications  facility  that  enables  Designated 
Brokers  to  establish  or  modify  trading  or  alert 
limits.  Amendment  No.  5  also  adds  a  new  Rule 
4999  that  establishes  trading  parameters  for  the 
initial  operations  of  the  Application.  The 
parameters  are  described  more  fully  in  Section  II.B 
Trading  Parameters  for  Initial  Operations  below. 
Finally,  as  noted  in  the  text.  Amendment  No.  5 
requests  that  the  Commission  approve  the 
Application  on  a  pilot  basis  for  a  six-month  period. 

■See  Proposed  NASD  Rule  4991(a). 

'"  Although  during  the  pilot  period  the 
Application  would  be  limited  to  250  of  the  most 
actively  traded  Nasdaq  securities,  Nasdaq 
anticipates  that  ultimately  the  Application  would 
be  available  for  all  securities  listed  on  Nasdaq, 
including  securities  listed  on  the  Nasdaq  SmallCap 
market.  The  Application  would  not  be  available  for 
securities  not  listed  on  Nasdaq,  such  as  those  that 
may  be  quoted  in  the  OTC  Bulletin  Board. 


and  sizes  by  entering  Profiles  (i.e., 
indications  of  trading  interest)  into  the 
OptiMark  System  to  be  compared  and 
matched  with  Profiles  entered  by  other 
users."  At  specified  times  during  the 
trading  day  (no  more  than  once  every 
five  minutes  during  the  proposed  pilot 
period),  the  Application  would  conduct 
certain  calculations  against  such 
expressions  of  interest  to  identify 
specific  orders  capable  of  execution.  All 
such  orders  will  be  immediately 
executed  and  reported,  except  Aose  that 
involve  the  matching  of  any  Nasdaq 
Quote  Montage  Profile,  as  discussed 
further  below. 

Nasdaq  represents  that  integrating 
OptiMark's  technology  into  Nasdaq  will 
continue  Nasdaq's  effort  to  improve 
opportimities  for  investors  to  receive  the 
best  available  prices  in  the  marketplace 
and  reduce  trading  costs.  It  states  that 
the  proposed  Application  would  (1) 
match  all  trading  interest  on  a  level 
playing  field,  (2)  provide  an  alternative 
method  for  institutional  investors  to 
transact  with  minimal  market  impact 
and  to  obtain  price  improvement,  (3) 
benefit  market  makers  by  providing  an 
additional  option  to  manage  inventory 
risk  through  fast  and  efficient 
executions,  and  (4)  benefit  issuers 
through  enhanced  liquidity  and 
flexibility  for  their  shareholders. 

B.  Description  of  the  Operation  of  the 
Application 

The  NASD  is  establishing  the 
Application  as  a  facility  of  Nasdaq,  and 
the  NASD  accordingly  has  represented 
that  it  will  control  the  operation  of,  and 
be  fully  responsible  for,  the  Application, 
including  its  regulation  and  oversight.12 
NASD  members  and  their  customers 
will  trade  on  the  Application  in  the 
manner  described  below. 

Access  to  the  Application 

The  Application  is  available  to  any 
NASD  member  that  is  a  Clearing  Broker, 
as  that  term  is  defined  in  NASD  Rule 
6100(f),  that  chooses  to  become  a  user 
and  complies  with  all  applicable  rules. 
A  user  is  a  subscriber  who  has  entered 
into  an  agreement  withOSI  to  access  the 
Application.  In  addition,  both  NASD 
members  that  are  not  Clearing  Brokers 
and  non-members  may  become  users, 
provided  they  are  authorized  in  advance 
by  one  or  more  Designated  Brokers  that 
are  Clearing  Brokers  ("Designated 


Broker/Clearing  Brokers")."  These  non- 
self-clearing  users  can  be  authorized  by 
one  or  more  Designated  Brokers  in 
accordance  with  a  Designated  Broker 
Consent  Agreement.  The  Designated 
Broker  Consent  Agreement,  between  the 
Designated  Broker  and  OSI  or  OptiMark 
OTC  Services,  Inc..  provides  the 
Designated  Broker's  authorization  for 
Profiles  of  a  user  to  be  routed,  executed, 
and  reported  in  the  Designated  Broker's 
name.  These  agreements  include  any 
applicable  credit  limits  imposed  by  the 
Designated  Broker/Clearing  Broker.  A 
user's  credit  limits,  as  they  may  be 
established  fit)m  time  to  time  by  a 
Designated  Broker/Clearing  Broker,  will 
be  programmed  into  the  OptiMark 
System.'"  The  Designated  Broker  will  be 
alerted  as  its  potential  exposure  to  the 
users  it  authorizes  to  participate  in  the 
Application,  individually  or  in  the 
aggregate,  approaches  the  established 
credit  limits  ("Alarm  Threshold")  or 
reaches  the  limit  at  which  the 
Designated  Broker  will  no  longer  permit 
a  customer  to  submit  Profiles  "Trading 
Limit").  A  Designated  Broker  is 
responsible  for  aU  of  its  users'  orders 
and  resulting  transactions. 

The  Application  would  allow  NASD 
members  to  access  the  new  trading 
facility  through  the  Nasdaq  Workstation 
and  the  Nasdaq  network  that  connects 
those  Workstations.  Nasdaq  will  provide 
a  user  interface  that  permits  NASD 
members  that  are  subscribers  to  the 
Nasdaq  Workstation  Service  and  have 
signed  appropriate  User  Agreements  to 
transmit  Profiles  from  their 
Workstations  to  the  OptiMark  Matching 


"  For  a  description  of  a  Profile,  see  Section  n.B 
below. 

"  Letter  bom  Eugene  A.  Lopez,  Vice  President, 
Trading  and  Market  Services,  Nasdaq,  to  Richard 
Strasser,  Assistant  Director,  Division.  SEC,  dated 
June  3, 1999  ("June  3  Letter"). 


"The  term  "Designated  Broker"  is  defined  in 
proposed  NASD  Rule  4991(c)  as  "an  NASD  member 
who  has  been  designated  by  a  User  to  execute, 
clear,  and  settle  transactions  resulting  from  the 
Application  "  Proposed  Rule  4991(c)  further 
provides  that  "(pjarticipation  as  a  Designated 
Broker  shall  be  conditioned  upon  the  Designated 
Broker's  membership  in,  or  maintenance  of  an 
effective  clearing  arrangement  with  a  member  of.  a 
clearing  agency  registered  pursuant  to  the  Act,"  and 
that  "(ojnly  Designated  Brokers  that  are  members  of 
a  registered  clearing  agency  (Designated  Broker/ 
Clearing  Broker')  are  permitted  to  establish  trading 
limits  for  Users." 

>*In  Amendment  No.  5,  the  NASD  added 
paragraph  (e)  to  proposed  rule  4991  to  provide  for 
an  "Electronic  Data  Interchange"  ("EDI"),  which  is 
defined  as  "a  screen-based  electronic 
communications  iiacility  with  an  appropriate  audit 
trail  that  enables  Designated  Brokers  to  establish  or 
modify  trading  or  alert  limits  for  the  purposes  of 
Profile  validation  by  (1)  submitting  such  trading 
instructions  on-line  and  (2)  receiving  notifications 
on-line  when  their  instructions  have  been  received 
and  when  they  have  been  implemented."  No  more 
than  10  Eligible  Securities  can  be  traded  in  the 
AppUcation  until  the  EDI  is  implemented. 
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Module,"  which  will  conduct  Cycles  >» 
on  a  periodic  basis.  ^' 

The  Application  also  would  allow 
access  through  other  networks  and 
access  devices,  as  long  as  such  access  is 
properly  authorized.  Non-member  users 
sponsored  by  NASD  members  (subject 
to  the  applicable  agreements  referenced 
above),  as  well  as  any  NASD  member, 
could  access  the  Apphcation  through 
OptiMark-provided  network(s),  which 
may  provide  access  through  third 
parties. 

Entry  of  Profiles  and  Incorporation  of 
the  Nasdaq  Quote  Montage 

Users  would  access  the  Application 
by  submitting  customized  expressions 
of  trading  interest  called  Profiles. 
Profiles  reflect  an  investor's  willingness 
to  trade  at  a  variety  of  prices  and  sizes, 
including  the  level  of  satisfaction,  on  a 
sliding  scale,  of  trading  at  a  given  price 
and  size.  For  example,  an  investor  may 
be  100%  satisfied  to  buy  100,000  shares 
of  XYZ  Company  at  a  price  up  to  $1.00 
above  the  current  market  price,  but  only 
50%  satisfied  to  buy  that  niunber  of 
shares  at  a  price  $1.50  above  it,  and  not 
satisfied  at  all  to  pay  more  than  $2.00 
above  it.  The  satisfaction  levels  are 
expressed  as  a  number  between  zero 
and  one  for  each  coordinate  on  a  price/ 
size  grid. 

These  user-defined  Profiles,  which  are 
represented  by  graphical  user  interface 
software,  are  not  disclosed  to  other 
users  or  market  participants,  including 
any  Designated  Broker  through  whom  a 
user  is  authorized  to  submit  Profiles  and 
obtain  executions.  The  Profiles  are 
received  and  logged  in  by  the  OptiMark 
Matching  Module.  The  Application  is 
programmed  to  obtain  the  optimal 
outcome  of  matching  buyers  and  sellers 
at  the  best  prices  possible. 

In  addition  to  Profiles  submitted 
directly  by  Users,  the  Nasdaq 
Application  will  include  certain  system- 
generated  Profiles  knovm  as  the 
"Nasdaq  Quote  Montage  Profiles." 
which  reflect  the  bid  and  offer  quotes 
from  Nasdaq  Market  Makers,  electronic 
communications  networks  {"ECNs"), 
and  UTP  Exchange  Plan  Specialists  as 
displayed  in  the  Nasdaq  Quote  Montage 
at  the  time  a  matching  Cycle  begins. 


»  See  proposed  NASD  Rule  4991(g]. 

■■  For  a  description  of  a  Cycle,  see  Section  II.B 
below. 

"The  primary  site  of  the  Application,  which  will 
house  the  computer  Software  and  hardware 
complex  that  conducts  the  central  processing  of 
Profiles,  is  located  in  the  Nasdaq  data  center  in 
Trumbull,  Connecticut.  Nasdaq  will  be  the  facilities 
manager  for  the  OptiMark  System  with  respect  to 
the  Nasdaq  Application.  Letter  from  Eugene  A. 
Lopez.  Vice  President,  Trading  and  Market 
Services.  Nasdaq,  to  Richard  Strasser,  Assistant 
Director,  Division,  SEC,  dated  April  28. 1999. 


Immediately  prior  to  conunencement  of 
a  Cycle,  the  system  will  view  the 
Nasdaq  Quote  Montage  and  create 
Nasdaq  Quote  Montage  Profiles  for  each 
quote  that  could  potentially  be  traded 
through  by  a  Profile."  In  this  way,  the 
expressions  of  interests  of  all  users,  as 
well  as  publicly  displayed  quotes  that 
potentially  could  be  matched  with  such 
expressions  of  interest,  would  be 
reflected  in  the  Application. 

When  a  user  enters  a  Profile  into  the 
Application,  either  through  the  Nasdaq 
network  or  another  network  capable  of 
sending  Profiles  to  the  Apphcation,  the 
user  can  choose  to  restrict  the  ability  of 
that  Profile  to  match  with  a  Nasdaq 
Quote  Montage  Profile.  If  the  user 
chooses  to  limit  the  ability  of  its  Profile 
to  match  with  a  Nasdaq  Quote  Montage 
Profile,  the  user's  Profile  will  contain  an 
added  condition  that  is  expected  to 
limit  the  user's  chances  of  finding 
matches  from  the  contra  side  of  the 
market.  As  discussed  below,  the 
system's  matching  algorithm  will  not 
allow  any  matches  at  a  price  inferior  to 
that  of  another  coordinate  with 
Standing.  The  NASD  represents  that 
because  each  coordinate  from  a  Nasdaq 
Quote  Montage  Profile  has  Standing,  it 
is  afforded  full  price  protection.** 

Central  Processing  Cycles— OptiMark's 
Matching  Algorithm 

At  one  or  more  times  throughout  the 
trading  day,  all  Profiles  (including  the 
Nasdaq  Quote  Montage  Profiles)  will  be 
centrally  processed  by  the  OptiMark 
Matching  Module  operated  by  OSI  to 
obtain  the  optimal  matches  among 
users.  The  maximum  frequency  with 
which  these  "Cycles"  may  take  place 
will  be  every  five  minutes,^^  with  no 
Cycle  taking  place  prior  to  9:45  a.m. 
EST  or  after  3:45  p.m.  EST.  The  exact 
fi^uency  of  Cycles  for  any  given 
Nasdaq  seciuity  will  be  determined  by 
Nasdaq,  in  consultation  with  OptiMark, 
based  on  the  general  characteristics  of 
the  security,  the  robustness  of  the 
associated  Profile  flow  over  a  period, 
and  the  current  level  of  interest 
expressed  by  users. 

The  OptiMark  Matching  Module 
employs  a  sophisticated  computer 
algorithm  that  measures  and  ranks  all 
relevant  mutual  satisfaction  outcomes 
by  matching  individual  coordinates 
from  intersecting  buy  Profiles  with 


'■See  Amendment  No.  2,  note  6  above. 

'•Letter  from  Eugene  A.  Lopez,  Vice  President, 
Trading  and  Market  Services,  Nasdaq,  to  Richard 
Strasser,  Assistant  Director,  Division.  SEC,  dated 
March  19,  1999  ("March  19  Letter"). 

™The  five-minute  Cycle  frequency  is  applicable 
for  the  six-month  period  of  initial  operations  for 
which  the  Commission  is  approving  the  proposed 
rule  change.  Proposed  Rule  4999(b). 


those  of  sell  Profiles  for  a  particular 
stock.  These  intersecting  Profiles  are 
matched  in  accordance  with  the 
following  eligibility  restrictions  and 
priority  principles. 

1.  Eligibility  Restrictions — At 
commencement  of  a  Cycle,  each 
individual  coordinate  with  a  non-zero 
satisfaction  value  from  all  buy  and  sell 
Profiles  received  by  the  OptiMark 
Matching  Module  in  a  given  eligible 
security  would  be  grouped  into  the  Buy 
Profile  Data  Base  or  the  Sell  Profile  Data 
Base,  respectively.  Each  individual 
coordinate,  no  matter  how  small  or 
large,2i  from  either  Profile  Data  Base 
would  be  eligible  to  be  matched  with 
one  or  more  coordinates  from  the  other 
Profile  Data  Base  and  would  result  in 
one  or  more  orders,^^  provided  that 
neither  of  two  parameters  are  violated. 

Under  the  first  parameter,  no  buy  and 
sell  coordinates  could  be  matched  in 
violation  of  any  applicable  user 
instructions  for  the  respective  Profiles, 
including:  (a)  The  maximum  quantity 
associated  with  the  Profile;  or  (b)  any 
boiAdary  conditions  restricting  the 
aggregate  number  of  shares  that  may  be 
bought  or  sold  at  a  particular  price  or 
size  range. 

Under  the  second  parameter,  no  buy 
and  sell  coordinates  could  be  matched 
at  a  price  inferior  to  that  of  another 
coordinate  writh  Standing  that  is  eUgible 
for  matching.23 

2.  Priority  Principles — The  methods 
for  considering  potential  matches 
between  buy  and  sell  coordinates  in  the 
Profile  Data  Bases  would  vary, 
depending  on  whether  both  coordinates 


"  The  minimum  trading  increment  would  be  100 
shares. 

22  The  proposal  defines  the  term  "Ordert*!"  to 
mean  one  or  more  orderls]  generated  from  a  Cycle 
at  specific  prices  and  sizes  at  which  immediate 
execution  may  occur.  To  be  capable  of  execution, 
orders  in  eligible  securities  must  be  in  round  lots 
equal  to  or  greater  than  1,000  shares,  except  for 
Orders  resulting  frtjm  processing  the  Nasdaq  Quote 
Montage  Profiles,  which  may  be  in  any  round  lot 
size.  Orders  must  be  in  price  increments 
conforming  to  the  requirements  of  Nasdaq  trading 
system  rules  and  system  requirements  applicable  to 
all  orders  executed  in  Nasdaq.  Such  Orders  shall 
Include  the  following  information:  (1)  The  stock 
ticker  symbol;  (2)  a  designation  as  "buy,"  "sell 
long,"  "sell  short,"  or  "sell  short  exempt":  and  (3) 
such  other  information  as  may  be  required  by 
Nasdaq.  See  proposed  NASD  Rule  4991(h). 

"A  coordinate  has  Standing  if:  (a)  It  has  a 
satisfaction  value  of  1,  and  (b)  all  coordinates 
having  the  same  price  and  a  smaller  size,  down  to 
and  including  the  minimum  trading  increment  {100 
shares),  are  included  in  the  associated  Profile  at  a 
satisfaction  value  of  1.  Also,  each  coordinate  bom 
a  Nasdaq  Quote  Montaged  Profile  would  have 
Standing.  Conversely,  no  coordinate'  fhjm  a  Profile 
containing  any  boundary  conditions  restricting  the 
aggregate  number  of  shares  that  may  be  bought  or 
sold  at  a  particular  size  range  shall  have  Standing. 
For  example,  no  coordinate  bom  a  Profile 
submitted  by  a  User  on  an  "all-or-none"  basis 
would  have  Standing. 
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represent  satisfaction  values  of  1  or  less 
than  1.  As  a  result,  there  are  two 
separate  stages  of  a  Cycle,  the 
Aggregation  Stage  and  the 
Accumulation  Stage,  which  are 
discussed  below. 

Aggregation  Stage.  The  OptiMark 
Matching  Module  initially  would 
process  eligible  buy  and  sell  coordinates 
in  the  Profile  Data  Bases,  each  with  the 
^fuU  satisfaction  value  of  1  only.  At  this 
stage  of  calculation  ("Aggregation 
Stage"),  smaller-sized  coordinates  may 
be  aggregated  to  build  sufficient  size  to 
be  matched  with  larger-sized 
coordinates  to  generate  Orders  in 
accordance  with  the  foUovnng  rules  of 
priority ,^  subject  to  the  applicable 
eligibility  restrictions: 

(A)  Price  aggressiveness.  A  coordinate 
vrith  a  more  aggressive  price  (i.e,  a 
higher  price  for  a  buy  coordinate  and  a 
lower  price  for  a  sell  coordinate)  would 
have  priority  over  coordinates  with  less 
aggressive  prices. 

iB)  Standing.  Among  the  coordinates 
with  the  same  price,  a  coordinate  with 
Standing  would  have  priority  over  all 
other  coordinates  without  Standing. 

(C)  Time  of  entry.  Among  the 
coordinates  with  the  same  price  and 
Standing,  the  time  of  the  entry  of  the 
associated  Profile  would  determine 
relative  priority,  with  earUer 
submissions  having  priority.  All  Profiles 
submitted  by  users  would  be 
appropriately  time-stamped  with  a 
unique  serial  number  when  received  by 
the  OptiMark  Matching  Module. 
Because  each  Nasdaq  Quote  Montage 
Profile  would  be  generated  from  the 
most  current  quotation  prevailing  at  the 
time  of  commencement  of  a  Cycle,  the 
effective  time  of  entry  of  a  Nasdaq 
Quote  Montage  Profile  would  be  later 
than  that  of  any  other  Profile  submitted 
by  a  user. 

D.  Size.  Among  the  coordinates  with 
the  same  price.  Standing  and  time  of 
entry,  priority  would  be  determined  by 
size,  with  larger  sizes  having  higher 
priority. 

Such  sorting  enables  the  system  to 
construct  a  single  buy  coordinate  list 
and  a  single  sell  coordinate  list,  where 
the  top  coordinate  on  each  Ust  has 
priority  over  the  rest.  Once  the  priority 
buy  and  sell  coordinates  are  established, 
the  system  will  select  the  coordinate 
with  the  earlier  time  of  entry  at  the  top 
of  either  list  as  the  "aggregation 
attractor"  and  then  will  seek  to 
aggregate  one  or  more  coordinates  from 
the  contra  list  (in  strict  order  or  priority 
on  that  list)  against  the  aggregation 
attractor  to  match  its  size  and  price.  The 
matches  against  the  aggregation  attractor 
must  comply  with  all  applicable 
eligibility  restrictions.  If  the  matches 


against  the  aggregation  attractor  are 
successful  [i.e.,  matches  consistent  with 
eligibility  restrictions),  the  Cycle  will 
result  in  the  generation  of  Orders.  The 
system  will  then  go  on  to  select  the  next 
aggregation  attractor,  and  the  process 
will  continue.  If  the  matches  against  the 
aggregation  attractor  are  unsuccessful, 
the  next  aggregation  attractor  will  be 
selected  (skipping  over  the  failed  one), 
and  the  process  will  continue  as  before. 
The  Aggregation  Stage  will  terminate 
when  no  further  aggregation  are 
possible.  2* 

Accumulation  Stage.  Upon 
completion  of  the  Aggregation  Stage,  the 
OptiMark  Matching  Module  would 
consider  potential  matches  between 
eligible  buy  coordinates  and  sell 
coordinates  in  the  Profile  Data  Bases 
where  one  or  both  parties  have  a 
satisfaction  value  of  less  than  1  but 
greater  than  0.  At  this  stage  of 
calculation  ("Accumulation  Stage"), 
only  those  buy  and  sell  coordinates  with 
the  same  associated  price  and  size 
would  be  matched  to  generate  Orders  in 
accordance  with  the  follovdng  rules  of 
priority,  subject  to  the  applicable 
eligibility  restrictions: 

(A)  Mutual  satisfaction.  A  potential 
match  with  a  higher  mutual  satisfaction 
value  (the  product  of  the  two 
satisfaction  values)  would  take 
precedence  over  other  potential  matches 
with  lower  mutual  satisfaction  values. 

(B)  Time  of  entry  (based  on  the  eariier 
Profile).  Among  the  potential  matches 
with  the  same  mutual  satisfaction,  the 
match  with  the  earlier  time  of  entry,  as 
determined  initially  by  the  effective 
time  of  entry  assigned  to  the  earlier  of 
the  buy  and  sell  Profiles  involved  (the 
"earlier  Profile"),  woidd  have  priority 
over  other  potential  matches. 

(C)  Size.  Among  the  potential  matches 
with  the  same  mutual  satisfaction  and 
time  of  entry  for  the  earher  Profile, 
priority  woiild  be  given  to  the  one  with 
a  larger  size. 

(D)  Time  of  entry  (based  on  the  later 
Profile).  Among  the  potential  matches 
with  the  same  mutual  satisfaction,  time 
of  entry  (for  the  earlier  Profile),  and  size, 
the  match  with  the  earlier  time  of  entry, 
as  determined  this  time  by  the  effective 
time  of  entry  assigned  to  the  later  of  the 
buy  and  sell  Profiles  involved  (the  "later 
Profile"),  would  have  priority  over  other 
potential  matches. 

(E)  Price  assignment.  In  regard  to  all 
remaining  ties  between  potential 
matches,  which  would  consist  solely  of 
the  coordinates  for  a  single  pair  of  buy 
and  sell  Profiles  from  two  users  that 
may  be  matched  with  the  same  mutual 
satisfaction,  time  of  entry  and  size,  but 


at  different  prices,  priority  would  be 
given  to  the  match  at  a  price  more 
favorable  to  the  use  whose  Profile  has 
the  earlier  time  of  entry.  For  example, 
among  the  last  potential  matches 
remaining  at  the  price  of  10  and  at  lOVs, 
if  the  sell  Profile  is  the  earlier  Profile, 
then  the  match  would  take  place  at  the 
price  of  lOVs.  Two  or  more  Profiles  that 
are  entered  into  the  system  representing 
the  same  number  of  shares  may  result  in 
executions  at  differing  prices  depending 
on  the  other  information  and  conditions 
entered  into  the  system. 

Generation  of  Orders  Resulting  From 
OptiMark  Cycles 

Any  Orders  generated  frx»m  a  Cycle  at 
specific  prices  and  sizes  that  involve  the 
matching  of  any  two  user-submitted 
Profiles,  in  whole  or  in  part,  will  be 
immediately  executed.  The  trade 
between  the  matched  users  will  be 
transmitted  automaticdlly  through 
Nasdaq's  Automated  Confirmation 
Transaction  Service  ("ACT")  for  trade 
reporting  and  clearing  purposes 
(discussed  more  fully  below), 

Orders  generated  from  a  Cycle  at 
specific  prices  and  sizes  that  involve  the 
matching  of  any  Nasdaq  Quote  Montage 
Profile,  in  whole  or  in  part,  will  be 
immediately  delivered  to  the  relevant 
participant  through  Nasdaq's  existing 
delivery  and  execution  systems,  which 
will  be  adapted  for  this  purpose. 
Currently,  fliis  means  Nasdaq's  Small 
Order  Execution  System  ("SOES")  and 
its  SelectNet  Service.  To  facilitate  the 
delivery  and  execution  of  any  Orders 
resulting  bom  the  Nasdaq  Quote 
Montage  Profiles.  Nasdaq  intends  to 
employ  these  evolving  trading  systems 
in  the  form  that  they  exist  at  the  time 
the  Application  begins  operations,  Any 
Order  transmitted  through  these  means 
to  the  participant's  quote  will  be 
executed,  unless  the  quote  has  been 
executed  or  canceled,  in  whole  or  in 
part,  prior  to  delivery  &t)m  the 
Application.  If  the  quotation  against 
which  the  contra  Profile  was  matched 
has  been  executed  or  canceled,  in  whole 
or  in  part,  prior  to  delivery'  from  the 
Application,  the  Orders  generated  by 
the  Application  that  correspond  to  the 
executed  or  canceled  quotation  shall  be 
canceled  without  imposing  any  liability 
against  the  displayed  quotation.  In  the 
case  of  any  Orders  delivered  from  the 
Application  to  any  UTP  Plan  Exchange 
Specialist,  those  executed  by  the 
Exchange  shall  considered  executed  and 
reported  on  such  Exchange.^^ 


'<  March  19  Letter,  note  19  above. 


"See  proposed  NASD  Rule  4994(a).  Order 
Execution.  Reporting,  and  Clearing. 
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Clearance  and  Settlement 

As  indicated  above,  transactions  that 
result  from  matches  through  the 
Application  will  be  cleared  using 
Nasdaq's  post-execution  service,  ACT. 
Accordingly,  final  locked-in  trades  will 
be  forwarded  to  the  National  Securities 
Clearing  Corporation  ("NSCC")  in  the 
ordinary  course,  and  will  clear  and 
settle  regular  way  through  NSCC  as 
would  any  other  Nasdaq  transaction.  All 
users  will  receive  a  report  of  any 
execution  resulting  from  processing  the 
Profiles  submitted  by  them  (including 
any  execution  resulting  against  a 
displayed  quotation)  as  soon  as  possible 
after  the  execution  takes  place.  Users 
that  are  not  self-clearing  will  have  the 
option  of  re-allocating  for  clearing 
purposes  all  or  a  portion  of  any 
execution  to  another  broker  by  the  end 
of  the  trading  day.  A  Designated  Broker 
generally  will  be  notified  promptly  after 
the  close  of  the  trading  day  to  the  extent 
it  has  been  allocated  for  clearing 
purposes  any  transaction  resulting  from 
a  Profile  submitted  by  a  user  sponsored 
by  that  Designated  Broker.^^ 

The  Designated  Broker  that  agreed  to 
sponsor  a  user  in  the  Application  is 
fully  responsible  for  the  clearance  and 
settlement  of  that  user's  trades.  Nasdaq 
and  the  operator  of  the  OptiMark 
Matching  Module  are  not  responsible 
for  either  the  user  or  another  Designated 
Broker  foiling  to  pay  for  or  to  deliver  the 
securities  traded  through  this  facility. 
Further,  the  NASD,  Nasdaq  and  any 
other  subsidiary  or  affiliate,  and  the 
operator  of  the  OptiMark  Matching 
Module  are  not  deemed  parties  to  or 
participants  in.  as  principal  or  as  agent, 
any  trade  that  may  occur  through  the 
Application.  In  proposed  NASD  Rule 
4998(a),  the  Association  states  that 
neither  Nasdaq,  the  NASD,  nor  any 
affiliate,  operator,  licensor,  or 
administrator  of  the  OptiMark  Matching 
Module  may  be  held  responsible  for  any 
damages  arising  from  the  use  of  the 
Application.  In  addition,  proposed 
NASD  Rule  4998(b)  states  that  neither 
Nasdaq,  the  NASD,  nor  any  affiliate, 
operator,  licensor,  or  administrator  of 
the  Application  makes  any  express  or 
implied  warranties  with  respect  to  any 
results  that  a  user  or  Designated  Broker 
using  the  Application  may  expect. 
Paragraph  (b)  of  the  proposed  NASD 
Rule  4994  states  that  responsibility  for 
clearance  and  settlement  remains  with 
the  Designated  Broker.  The  User 
Agreements  that  each  party  must  sign 
prior  to  entering  a  Profile  into  the 


Application  likewise  make  clear  that  the 
responsibility  for  clearance  and 
settlement  lies  with  the  Designated 
Broker,  and  that  the  Designated  Broker 
must  evaluate  the  ability  of  users  to 
settle  trades  when  it  authorizes  a  user  to 
submit  Profiles  under  its  sponsorship. 
Finally,  trades  executed  through  the 
Application  will  not  be  subject  to  NASD 
Rule  11890,  regarding  clearly  erroneous 
trades.  The  Application  will  require 
parties  entering  Profiles  to  agree  that, 
once  matched,  their  Profiles  cannot  be 
deemed  to  be  erroneously  entered. 
Consequently,  Nasdaq  is  amending  Rule 
11890  to  make  clear  that  the  Rule 
cannot  be  used  by  any  Application  user 
as  a  means  to  break  a  trade  resulting 
from  an  OptiMark  match. 

Trade  Reporting,  Short  Sales,  and  Halts 

As  with  other  execution  services 
provided  by  Nasdaq,  a  public  trade 
report  will  be  immediately  disseminated 
by  Nasdaq  for  any  executions  resulting 
from  the  Application.  These  trade 
reports  will  be  reported  on  behalf  of  the 
sell  side  party  to  the  trade.  The  report 
for  any  resulting  transaction  will  not  be 
distinguished  on  the  public  tape  from 
any  other  trade  reported  through 
Nasdaq.  SEC  Transaction  Fees  (Section 
31  Fees)  ^7  apply  and  will  be  charged 
against  the  sellers). 

With  respect  to  the  Nasdaq's  short 
sale  rule.  Rule  3350,  which  applies  to 
Nasdaq  National  Market  securities,  the 
OptiMark  Matching  Module  will  be 
programmed  to  capture  the  bid  price 
direction  at  the  commencement  of  every 
Cycle,  as  well  as  the  short  sale  status  of 
every  Profile  entered  (i.e.,  whether  it  is 
marked  short,  and  whether  or  not  it  is 
exempt).  It  will  exclude  any  Profile  that 
could  result  in  a  match  and  execution 
of  any  transaction  in  a  Nasdaq  National 
Market  security  that  would  be 
prohibited  by  the  short  sale  rule. 

Nasdaq  will  suspend  within  the 
Application  any  activity  in  any  security 
that  is  subject  to  a  trading  halt  or 
suspension  pursuant  to  Commission  or 
rules,  Nasdaq  Market  Emergency  Rules, 
or  if  deemed  necessary  for  die 
protection  of  investors  or  to  preserve 
system  capacity  and  integrity. 

Recordkeeping,  Surveillance,  and 
Inspection 

The  NASD  will  maintain,  or  cause  to 
be  maintained,  all  of  the  records  relating 
to  the  Application  that  are  maintained 
for  other  facilities  of  Nasdaq,  including 
a  detailed  audit  trail  of  each  transaction 
resulting  from  the  Application.^* 


OptiMark  will  maintain  all  records  that 
are  required  by  the  Nasdaq  to  fulfill  its 
regulatory  responsibilities  and  will 
provide  such  records  upon  request  to 
the  Nasdaq  or  the  Commission.^^ 
Information  regarding  all  profiles 
submitted  to  the  Application,  whether 
executed  or  not,  is  subject  to  review  by 
the  Commission  and  NASD  Regulation, 
and  may  be  used  for  the  purpose  of 
ensuring  that  any  activity  conducted       , 
through  the  Application  is  consistent 
with  the  federal  securities  laws  and 
NASD  rules.  Thus,  although  the  Profiles 
entered  into  the  facility  may  be 
anonymous  with  respect  to  other  users 
and  the  operators  of  the  system  itself, 
regiilatory  authorities  would  have  full 
access  to  all  information  entered. 

NASD  Regulation,  Inc.  ("NASDR") 
has  determined  that  a  Profile  should  be 
considered  an  order  with  respect  to  the 
NASD's  Order  Audit  Trail  System, 
NASD  Rules  6950-6957  ("OATS").^" 
When  a  customer  or  another  member 
firm  gives  an  order  to  a  member  firm 
that,  in  tiun,  is  entered  into  the 
Application  as  a  Profile,  the  member 
firm  must  comply  with  the  requirements 
of  OATS.  A  member  firm  would  be 
required  to  record  and  report  the  receipt 
of  the  order,  along  with  any  subsequent 
routing,  cancellation,  and  modification 
of  the  order.  In  addition,  when  the  order 
is  routed  to  the  Application,  the  route 
would  be  required  to  be  reported  to 
OATS  in  the  same  manner  as  orders 
routed  to  any  other  Nasdaq  execution 
facility.3' 

The  operations  of  all  components  of 
the  Application  will  be  monitored  on  an 
ongoing  basis  under  Nasdaq's 
inspection,  surveillance,  and 
compliance  programs.  All  information 
regarding  activity  in  the  Application 
will  be  maintained  and  provided  to  the 
NASD  on  a  regular  and  continuous  basis 
for  normal  surveillance  purposes.  In 
addition,  the  NASD  will  monitor 
OptiMark  personnel  who  perform 
services  for  the  Application  to  make 
sure  that  their  activity  is  consistent  with 
the  NASD's  responsibilities  as  a  self- 
regulatory  organization. 


^"In  the  comparison,  clearance  and  settlement 
proces.^,  the  specific  identify  of  the  counterparties 
to  a  particular  trade  will  be  temporarily  masked 
until  4:30  p.m.  of  the  trade  day. 


"Isy.S.C.  78ee.    ' 

^^  As  a  facility  of  Nasdaq,  the  Nasdaq  Application 
is  subject  to  SEC  review,  examination  and 


inspection  like  any  of  Nasdaq's  other  trading 
services,  such  as  SelectNet  or  SOES. 

^"Letter  from  Eugene  A.  Lopez,  Vice  President, 
Trading  and  market  Services,  Nasdaq,  to  Robert  L.D. 
Colby.  Deputy  Director,  Division,  SEC,  dated  may 
24. 1999:  June  3  Letter,  note  12  above. 

™  Letters  from  Thomas  R.  Gira,  Vice  President, 
Market  Regulation.  NASDRi  to  Richard  C.  Strasser. 
Assistant  Director.  Division,  SEC.  dated  July  8  and 
July  28,  1999. 

^'  The  OATS  requirements  also  would  apply 
when  a- member  firm  enters  a  proprietary  non- 
market-making  order  into  the  Application  for 
execution.  The  OATS  requirements  would  not 
apply  when  a  non-member  user  submits  a  Profile 
directly  to  the  Application  pursuant  to  a  Designated 
Broker  Consent  Agreement.  Id. 


As  a  party  that  has  agreed  to 
participate  in  the  operation  of  the 
Application  as  a  facility  of  Nasdaq, 
OptiMark  is  required  to  assist  the  NASD 
in  any  way  deemed  necessary  by  the 
NASD  in  carrying  out  the  NASD's 
regulatory  responsibilities  with  respect 
to  the  Application.  OptiMark  personnel 
will  perform  administrative  and 
computer  services  and  will  not  be 
permitted  to  trade  through  the 
Application.  In  addition,  OptiMark 
personnel  will  not  be  permitted  to 
advise  others  with  respect  to  trading  any 
particular  seciuity  or  securities,  other 
than  to  carry  out  such  functions  as  may 
be  prescribed  by  the  NASD  for 
OptiMark  personnel  who  are  members 
of  a  Nasdaq  service  desk  team. 
OptiMark  will  take  reasonable  steps  to 
ensure  that  no  OptiMark  employee  who 
provides  services  to  the  Application  is 
subject  to  a  statutory  disqualification,  as 
defined  in  Section  3(a)(39)  of  the  Act.^^ 
OptiMark  also  will  establish  adequate 
safeguards  and  procedures  to  facilitate 
the  confidentiality  of  trading 
information  of  Application  users. 
Finally,  all  of  the  operations  of 
OptiMark  that  are  related  to  the 
operation  of  the  Application  as  a  facility 
of  Nasdaq,  including  those  portions 
developed  by  OptiMark,  are  subject  to 
Commission  oversight,  examination, 
and  inspection.33 

System  Capacity  and  Integrity 

The  Application  will  be  operated  by 
Nasdaq,  which  will  adhere  closely  to  all 
of  the  principles  applied  by  the 
Commission  in  reviewing  automation  at 
markets  operated  by  the  self-regulatory 
organizations.^'*  Nasdaq  has  reviewed 
the  proposed  systejn  cmd  believes  that  it 
will  provide  sufficient  capacity  to 
handle  the  volume  of  data  reasonably 
anticipated  for  the  Application.  Further, 
Nasdaq  has  reviewed  the  system's 
security  measures  that  will  be  in  place 
and  carefully  considered  all  aspects  of 
the  system  to  ensure  that  it  has  been 
designed  to  prevent  unauthorized  access 
to  the  Application.  Because  the  primary 
site  of  the  system  will  be  operated  from 
Nasdaq's  own  data  processing  facility, 
Nasdaq  believes  that  it  will  be  able  to 
maintain  the  security  of  the  operations 
and  to  monitor  closely  and  maintain  the 
reliability  of  the  system  and  its 
software.  3^ 


Fees  for  the  Application 

The  NASD  will  submit  a  fee  filing 
pursuant  to  Section  19(b)  of  the  Act  '^ 
to  address  the  execution  charges  that 
will  be  assessed.  The  NASD  plans  to 
assess  a  fee  for  every  execution  that 
occurs  as  a  result  of  a  match;  OS!  will 
not  separately  assess  a  fee.^^  A  market 
participant  whose  quote  in  Nasdaq  is 
accessed  through  the  Application  will 
not  pay  any  fee.'" 

Trading  Parameters  for  Initial 
Operations 

In  Amendment  No.  5,  the  NASD 
added  proposed  NASD  Rule  4999  to 
establish  trading  parameters  for 
operation  of  the  Application  diuing  the 
proposed  pilot  period. '^  Under 
proposed  Rule  4999(a),  the  number  of 
Eligible  Securities  is  limited  to  a 
maximum  of  250  issues  specifically 
approved  by  Nasdaq.  These  securities 
were  selected  primarily  on  the  basis  of 
their  historical  volume  and  index 
trading  activities  and  are  among  the  top 
tier  of  Nasdaq's  most  actively-traded 
and  well-capitalized  issues.  The 
proposal  authorizes  the  NASD  to  amend 
the  list  of  securities  by  filing  a  proposed 
rule  change  with  the  Conunission 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act.  In  addition,  only  10  of  the  initial 
250  Eligible  Securities  may  be  traded 
through  the  Application  until  an 
appropriate  EDI  facility  is 
implemented."" 

Proposed  Rule  4999(b)  limits  the 
maximum  frequency  of  Cycles  to  one 
every  five  minutes,  except  that  no  Cycle 
may  take  place  at  any  time  during  a 
trading  day  when  Nasdaq  has 
suspended  all  trading  activities  through 
the  Application  piusuant  to  proposed 
NASD  Rule  4999(c).  Under  proposed 
NASD  Rule  4999(c),  all  trading  activities 
in  the  Application  will  be  suspended 
immediately  for  the  remainder  of  the 
trading  day  if  the  cumulative  total  daily 
volimie  of  transactions  resulting  from  all 
Cycles  that  are  executed  and  reported 
through  Nasdaq  systems  since  the 
opening  of  regular  trading  hours  on  that 
day  ("Application  Volume")  equals  or 
exceeds  15%  of  the  "Volume  Trigger." 
The  term  "Volume  Trigger"  is  defined 
in  proposed  NASD  Rule  4999(d)  as  the 
share-volume  equivalent  (based  on  a 
weighted  average  dollar  price)  of  the 
average  daily  aggregated  dollar  volume 


"15U.S.C.  78c(a)(39). 

"  Letter  from  Eugene  A.  Lopez,  Vice  President. 
Trading  and  Market  Services,  Nasdaq,  to  Richard 
.Strasser,  Assistant  Director,  Division,  SEC,  dated 
April  28. 1999. 

"  See  note  50  below. 

3^  March  19  Letter,  note  19  above. 


5»15U.S.C.  78s(b). 

'^  March  19  Letter,  note  19  above. 

'*  Amendment  No.  3.  note  7  above. 

'*  As  discussed  further  below,  the  NASD  is 
proposing  trading  parameters  in  response  to 
comments  raised  by  the  public  and  the  SEC  staff. 

*°See  note  14  above  for  a  description  of  the  EDI 
facility. 


of  all  transactions,  including  those 
resulting  from  all  Cycles,  that  are - 
executed  and  reported  through  Nasdaq 
systems  in  the  current  approved  list  of 
250  Eligible  Securities  for  the  preceding 
30  consecutive  trading  days.  In 
addition,  if  the  Application  Voliune 
equals  or  exceeds  12.5%  of  the  Volume 
Trigger,  all  trading  through  the 
Application  will  be  suspended 
immediately  thereafter  for  15  minutes. 
Trading  will  resume  upon  expiration  of 
the  15-minute  halt  and  will  continue 
until  the  regularly  scheduled  close  of 
the  Nasdaq  Application;  provided, 
however,  that  trading  will  be  shut  down 
for  the  day,  as  described  above,  if 
Application  Volume  equals  or  exceeds 
15%  of  the  Volume  Trigger. 

ni.  Comment  Summuy  and  NASD 
Response 

The  Commission  received  four  letters 
in  response  to  its  request  for  comments 
on  the  proposed  rule  change."'  The  ICI 
Letter  strongly  supported  approval, 
asserting  that  the  Application  would 
increase  liquidity^,  reduce  trading  costs, 
and  increase  the  efficiency  of  the 
Nasdaq  market.  The  Archipelago  Letter, 
however,  expressed  concern  that  the 
Application  should  not  be  approved 
unless  it  was  properly  integrated  into 
the  marketplace.  In  particular,  the 
Archipelago  Letter  was  concerned  that 
(1)  the  proposal  did  not  include  a  fee 
schedule,  (2)  the  proposal  did  not 
require  the  Application  to  ac  ess 
customer  limit  orders  priced  below  a 
market  maker's  or  ECN's  best  quote  and 
therefore  could  generate  a  substantial 
number  of  executions  that  traded 
through  investor  orders,  and  (3)  the 
maximum  frequency  of  Cycles  (ever\'  90 
seconds)  was  too  short  a  period  given 
that  the  Application  would  be  exempt 
from  many  requirements  that  govern  the 
operation  of  continuous  markets. 

In  its  response  to  the  Archipelago 
Letter,"^  Nasdaq  stated  that  its  practice 
was  not  to  include  fee  schedules  in 
system  approval  filings  and  that  it 
planned  to  make  a  separate  fee  filing  at 
a  subsequent  time.  With  respect  to  the 
possibility  that  customers'  orders  not 
equal  to  the  best  quote  could  be  traded 
through,  Nasdaq  noted  that  such  orders 
would  not  be  publicly  displayed  and 
that  no  inter-linked  market  has  a 
requirement  that  precludes  a  trade- 
through  in  such  circumstances.  Finally, 
Nasdaq  noted  that,  during  the  proposed 
pilot  period,  Cycles  would  be  limited  to 
no  more  than  one  every  five  minutes. 

The  Clearing  Firm  Committee  of  the 
SIA  ("Committee")  submitted  two 


*'  See  note  5  above. 

*2  Amendment  No.  3,  note  7  above. 
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comment  letters,*^  each  of  which 
expressed  concern  that  the  Application 
presented  unique  risks  for  clearing  finns 
who  acted  as  Designated  Brokers  and 
introduced  significant  risk  into  the 
clearance  and  settlement  system.  The 
Committee  believed  that  these  risks 
should  be  addressed  before  the 
Commission  approved  the  proposed 
rule  change.  Specifically,  the  Committee 
was  concerned  that  the  Application  did 
not  provide  clearing  brokers  with  a 
sufficient  capability  to  monitor  the 
intra-day  positions  of  the  users  that  they 
sponsor  in  the  Application  because  their 
trades  would  not  be  disclosed  to  the 
clearing  brokers  until  the  end  of  the 
trading  day.  The  Committee  noted  that 
the  counterparty,  concentrated 
positions,  and  liquidity  of  an  issue  all 
were  important  factors  to  be  considered 
in  risk  management.  The  Committee 
believed  that  real-time  monitoring  of 
positions  was  not  as  critical  in  the 
market  for  exchange-listed  securities 
because  the  depth  and  liquidity  of  that 
market  would  allow  a  Clearing  Broker  to 
trade  out  of  a  position  if  necessary  due 
to  the  failure  of  a  correspondent  or  user. 
It  asserted  that,  in  the  over-the-counter 
market,  many  issues  were  thinly  traded 
and  would  leave  the  Clearing  Brokers 
with  an  unacceptable  level  of  risk. 

The  Committee  also  was  concerned 
about  the  unwieldy  methods  for 
communicating  changes  in  Trading 
Limits  and  Alarm  Thresholds  to  the 
Application.  The  Committee  contrasted 
the  Application  with  the  risk 
management  tools  ciurently  provided  to 
Clearing  Brokers  in  ACT,  which  allows 
them  to  set  credit  limits  for  their 
correspondents,  to  monitor  the  trading 
of  correspondents  on  an  intra-day  basis, 
and  to  block  reporting  to  ACT  when  a 
correspondent  reaches  its  trading  limits. 
The  Committee  believed  that  automated 
risk  management  tools  should  be  a 
prerequisite  to  approval  of  the 
Application.  In  particular,  it  asserted 
that  the  Application  should  provide 
enhancements  that  allowed  Clearing 
Brokers  to  monitor  risk  effectively  on  an 
intra-day  basis  and  that  placed  control 
of  credit  limits  with  the  Clearing 
Brokers.  If  such  enhancements  were  not 
provided,  the  Committee  expressed 
concern  that  responsible  firms  would 
restrict  access  to  the  Application  by 
establishing  conservative  credit  limits, 
but  that  other  Clearing  Brokers  with  less 
sophisticated  risk  management  systems 
might  act  less  responsibly.  These  less 
responsible  firms  might  be  susceptible 


to  failure,  thereby  causing  a  domino 
effect  throughout  the  industry."*^ 

The  NASD  responded  to  the  Clearing 
Committee's  concerns  in  two  letters.*^ 
First,  it  emphasized  that  only 
Designated  Brokers  that  are  Clearing 
Brokers  will  be  allowed  to  establish 
Trading  Limits  and  Alarm  Thresholds 
for  non-self-clearing  users  of  the 
Application.  Second,  the  NASD  noted 
that  both  users  that  are  not  members  of 
the  NASD  and  NASD  members  that  are 
not  self-clearing  must  be  sponsored  by 
a  Designated  Broker  that  is  a  Clearing 
Brokers  before  they  can  participate  in 
the  Application.  Third,  the  NASD 
emphasized  that  the  Trading  Limits 
established  by  a  Clearing  Brokers 
establish  a  "hard  ceiling"  for  user 
Profiles.  The  Application  would  reject 
any  Profile  that  created  a  potential  for 
a  user's  trading  to  exceed  its  Trading 
Limit.  Finally,  the  NASD  stated  that  it 
was  committed  to  enhancing  the 
Application  in  the  future  and  that  it  had 
begim  to  examine  changes  to  the 
Application  that  would  more  closely 
integrated  ACT  risk  management  with 
the  Application.  In  the  meantime, 
however,  as  discussed  above,  the  NASD 
has  proposed  to  limit  the  Application  to 
250  of  the  largest  Nasdaq  stocks,  to  cap 
the  maximum  daily  volume  that  may  be 
done  through  the  Application,  and  to 
provide  an  electronic  means  for 
delivering  and  receiving  confirmation  of 
intra-day  credit  adjustments. 

TV.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
association,  particularly  the 
requirements  of  Section  ISACb).*®  The 
NASD's  proposal  to  establish  rules  to 
implement  the  Application  is  consistent 
with  the  requirements  of  Section 
15Afb)(6)  that  the  rules  of  an  association 
be  designed  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  while  protecting  investors  and 
the  public  interest.  In  addition,  NASD's 
propbsal  is  consistent  with  the 


*^  See  note  5  above. 


**The  Committee  also  believed  that  the  NASD's 
reliance  on  the  legal  agreements  required  of  users 
and  Designated  Brokers  who  participate  in  the 
Application  represented  an  attempt  to  conduct 
improper  rulemaking. 

*^  Letter  ftom  Richard  Ketchum,  President, 
NASD,  and  Phillip  |.  Riese.  CEO.  OptiMark 
Technologies,  Inc.,  to  lonathan  G.  Katz.  Secretary, 
Commission,  dated  September  3, 1999:  letter  from 
Eugene  A.  Lopez,  Vice  President,  Trading  and 
Market  Services,  Nasdaq,  to  Richard  Strasser, 
Assistant  Director,  Division,  SEC,  dated  )uly  26, 
1999. 

«15U.S.C78o-3(b). 


requirements  of  Section  15A(b){6)  that 
an  association's  rules  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  and  to  promote  just 
and  equitable  principles  of  trade,  and 
not  be  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  and  broker-dealers.*'' 

The  Commission  also  finds  that  the 
proposed  rule  change  is  consistent  with 
Section  11 A  of  the  Act.-'s  The 
Commission  believes  that  the  proposed 
Application  would  further  the  purposes 
of  Section  11 A  and  the  development  of 
a  national  market  system  by  promoting 
economically  efficient  execution  of 
securities  transactions,  fair  competition 
among  markets,  the  best  execution  of 
customer  orders,  and  an  opportunity  for 
orders  to  be  executed  without  the 
participation  of  a  dealer. 

The  Commission  previously  approved 
a  proposed  rule  change  by  the  Pacific 
Exchange,  Inc.  ("PCX"),  to  establish  the 
PCX  Application  of  the  OptiMark 
System,  which  permits  trading  through 
the  OptiMark  system  of  equity  securities 
listed  or  traded  on  the  PCX.*^  Approval 
of  the  Nasdaq  Application  of  the 
OptiMark  System  will  extend  to 
investors  the  opportimity  to  take 
advantage  of  the  OptiMark  trading 
program  for  securities  quoted  on 
Nasdaq.  The  Application  provides  a 
new  and  potentially  more  efficient  way 
to  match  and  execute  trading  interest  in 
securities.  The  Application  could  be 
particularly  useful  in  meeting  the 
demands  of  sophisticated  portfolio 
managers  and  other  market  professional 
implementing  complex  trading 
strategies.  These  market  participants 
often  desire  to  minimize  the  market 
effect  of  their  transactions  through 
expression  of  varied  trading  interests  on 
a  confidential  basis.  The  Application 
will  give  these  investors  a  means  for 
carrying  out  their  investment  strategies, 
often  without  the  participation  of  a 
dealer.  At  the  same  time,  the 
Application  will  allow  retail  customers, 
through  member  users,  to  interact  with 
institutional  trading  interests.  As 
discussed  above,  retail  trading  interest 
may  enter  the  Application  through  a 
broker-dealer  directly  or  through  the 
Nasdaq  Quote  Montage  Profiles. 

The  Commission  believes  that  the 
Application,  as  a  facility  of  Nasdaq,  is 
designed  to  operate  in  a  manner  that  is 
consistent  with  the  regulatory  purposes 


*''  In  approving  the  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 

«15U.S.C.  78k-l. 

'^Securities  Exchange  Act  Release  No.  39086 
(September  17, 1997),  62  FR 30036  (September  24, 
1997). 
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of  the  Act.  The  NASD  will  control  the 
operation  of  the  Application  and  will  be 
fully  responsible  for  all  activity  that 
takes  place  through  the  Application, 
including  its  regulation  and  oversight. 
As  part  of  its  obligations  under  the  Act 
and  pursuant  to  its  own  rules,  the  NASD 
will  conduct  all  necessary  surveillance 
of  the  operation  of  and  trading  through 
the  Application.  The  NASD  also  has 
represented  that  the  Application  will 
have  a  full  audit  trail  capability, 
adequate  computer  capacity  to  handle 
and  process  user  Profiles  and  order 
flow,  and  adequate  computer  security 
and  procedures  to  ensure  the  safety  and 
confidentiality  of  user  transmissions. s" 
Finally,  OptiMark,  as  a  party  that  has 
agreed  to  operate  portions  of  a  facility 
of  a  self-regulatory  organization,  is 
required  to  cooperate  with  the  NASD  in 
meeting  its  regulatory  responsibilities 
and  will  be  subject  to  Commission 
oversight  and  examination. 

Access  to  OptiMark  virill  be  limited  to 
NASD  members  that  are  Clearing     _ 
Brokers,  as  well  as  non-self-clearing 
NASD  members  and  non-members  who 
will  have  access  to  the  Application  only 
through  a  Designated  Broker/Clearing 
Broker.^'  With  respect  to  these  users, 
before  submitting  Profiles  to  the 
Application,  the  Designated  Broker/ 
Clearing  Broker  will  be  required  to 
authorize  their  access  to  the  Application 
and  accept  responsibility  for  their 
transactions.  The  Designated  Broker 
Agreement  will  impose  credit  limits  on 
the  user's  trading  through  the 
Application,  and  these  credit  limits  will 
be  programmed  into  the  OptiMark 
Matching  Module.  The  Designated 
Broker  will  be  alerted  as  its  potential 
exposiu^  to  its  customers,  individually 
or  in  the  aggregate,  approaches  the 
established  credit  limits.  The 
Application  will  not  allow  any  user  to 
enter  a  Profile  that  could  result  in  a 
transaction  that  exceeded  the  user's 
credit  limit.  This  "hard  ceiling"  on  a 
user's  trading  means  that  a  Designated 


*"  As  with  any  other  facility  of  a  self-regulatory 
organization,  the  Commission  expects  to  conduct  a 
full  EDP  review  of  the  Application  and  its 
operations.  See  e.g.,  the  Commission's  Automation 
Review  Policy  guidelines.  Securities  Exchange  Act 
Release  No.  27445  (Nov.  16.  1989).  54  FR  48703 
(Nov.  24, 1989);  Securities  Exchange  Act  Release 
No.  29185  (May  9,  1991).  56  FR  22490  (May  15, 
1991). 

^'  NASD  members  will  be  required  to  maintain 
information  and  records  concerning  non-member 
access  for  which  they  are  responsible.  The  NASD 
has  represented  to  the  Commission  that  it  would 
require  its  members  to  make  such  non-member  user 
information  available  to  the  NASD  upon  request,  so 
that  the  NASD  can  fulfill  its  duties  regarding 
surveillance.  Telephone  conversation  between 
Eugene  A.  Lopez,  Vice  President,  Trading  and 
Market  Services.  Nasdaq,  and  Daniel  M.  Gray. 
Special  Counsel,  Division.  SEC.  on  June  29. 1999. 


Broker/Clearing  Broker  will  always 
know  the  maximum  amoimt  of  exposure 
that  it  could  have  in  the  Application. 

The  Application  does  not  at  this  point 
provide  a  clearing  broker  with  the 
opportunity  to  monitor  its  intra-day 
exposure  to  its  users  or  permit  a 
Clearing  Broker  to  input  its  Trading 
Limits  and  Alarm  Thresholds  directly 
into  the  Application.  The  Application 
therefore  does  not  provide  some  of  the 
risk  management  tools  that  currently  are 
available  to  Clearing  Brokers  through 
ACT  for  trading  in  Nasdaq  securities. 
The  Commission  believes,  however,  that 
the  Application  provides  reasonable  risk 
management  tools  for  its  initial 
operations  during  the  six-month  pilot 
period.  These  tools  include  the  hard 
ceiling  on  a  user's  trading,  the  addition 
of  an  EDI  for  commimication  of  Trading 
Limits  and  Alarm  Thresholds,  and  the 
trading  parameters  that  will  restrict  the 
scope  of  the  initial  operations  of  the 
Application.  The  limitation  of  Eligible 
Securities  to  250  of  the  most  actively- 
traded  securities  on  Nasdaq  provides 
greater  assurance  that  the  depth  and 
liquidity  of  the  market  should  help  to 
ensure  that  a  Clearing  Broker  may  trade 
out  of  a  position  quickly  if  necessary. 
The  limitation  on  frequency  of  Cycles  to 
one  every  five  minutes  will  provide  a 
Clearing  Broker  with  a  greater 
opportunity  to  modify  its  credit  limits 
in  response  to  notices  that  a  user  is 
approaching  its  credit  limit.  The 
addition  of  the  EDI  will  enhance  the 
ability  of  clearing  brokers  to  modify 
credit  limits  quickly  and  accurately. 
Finally,  the  absolute  limitation  on 
trading  volume  in  the  Application  to 
15%  of  total  Nasdaq  volume  in  the  250 
Eligible  Securities  helps  to  ensure  that 
the  Application  will  not  become  a 
primary  facility  of  the  Nasdaq  market 
while  the  Application's  risk 
management  tools  are  being  refined 
during  the  six-month  pilot  period.^^  The 
NASD  has  agreed  to  work  on  these 
enhancements  and  to  submit  them  to 
the  Commission  before  the  six-month 
pilot  period  expires. 

Altnough  it  is  approving  the 
Application  for  a  six-month  pilot 
period,  the  Commission  stresses  the 
need  for  Clearing  Brokers  to  recognize 
the  different  nature  of  the  risk 
management  tools  provided  by  the 
Application  and  those  provided  by  ACT 


^^  The  SIA  Clearing  Committee  expressed  the 
view  that  the  NASD's  reliance  on  contractual 
requirements  included  in  the  User  and  Designated 
Broker  Agreements  was  not  appropriate  because 
such  agreements  had  not  been  subject  to  public 
comment.  The  Commission  disagrees  and  notes  that 
the  relevant  provisions  of  these  agreements  were 
described  in  the  notice  of  the  proposed  rule  change 
that  was  published  for  public  comment. 


for  trading  through  other  Nasdaq 
facilities.  It  is  of  paramount  importance 
that  Clearing  Brokers  set  appropriate 
user  credit  limits  in  advance  of  trading 
through  the  Application.  Unlike  in  ACT, 
where  Clearing  Brokers  have  an 
opportunity  to  monitor  their  intra-day 
exposure  to  correspondents  and  to 
refuse  to  accept  responsibility  for 
certain  large  trades  after  they  have  been 
executed, ^^  in  the  Application.  Clearing 
Brokers  must  set  credit  limits  based  on 
a  recognition  that  they  will  not  have  this 
opportunity  to  decline  a  transaction.  To 
help  monitor  the  credit  limits  set  by 
clearing  brokers  in  the  Application, 
Nasdaq  will  provide  reports,  upon 
request,  to  the  Commission  and  NSCC 
showing  each  participating  Clearing 
Broker's  total  allocated  trading  limits  for 
its  customer  base. 

The  Commission  believes  that  the 
NASD  is  adopting  reasonable 
requirements  for  the  clearance  and 
settlement  of  transactions  resulting  hom 
the  Application.  All  such  transactions 
will  be  reported  through  ACT, 
forwarded  to  NSCC  in  the  ordinary 
course,  and  clear  and  settle  regular  way 
as  would  any  other  Nasdaq  transaction. 
The  Commission  also  believes  that  the 
proposal  is  designed  in  a  manner  that 
will  allow  the  NASD  to  meet  its 
obligations  with  respect  to  the 
recordkeeping  and  reporting  of 
transactions  resulting  firom  the 
Application.  As  with  other  execution 
services  provided  by  Nasdaq,  a  public 
trade  report  will  be  immediately 
disseminated  by  Nasdaq  for  any 
executions  resulting  from  a  Cycle  in  the 
Application.  The  report  for  such 
transactions  will  not  be  distinguished 
on  the  public  tape  from  any  other  trade 
reported  through  Nasdaq.  Although 
such  transaction  reports  may  occur  in 
rapid  sequence,  the  individual 
transaction  reports  will  still  be 
displayed  in  the  order  of  execution  of 
the  transactions. 

In  addition,  all  transactions  resulting 
from  the  Application  will  comply  with 
the  applicable  SEC  and  NASD  rules, 
including  the  NASD's  short  sale  rule. 
Rule  3550. 

In  sum,  the  Commission  historically 
has  encouraged  markets  to  integrate  new 
data  commimications  and  trade 
execution  mechanisms  into  their 
markets  in  furtherance  of  the 
development  of  the  national  market 
system.  The  Application  is  likely  to 
promote  competition  among  market 
centers  because  it  has  the  potential  to 
attract  new  market  participants  and  to 
increase  order  flow  to  Nasdaq.  By 


5^  The  ACT  risk  management  functions  are  set 
forth  in  NASD  Rule  6150. 
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attracting  order  flow,  the  Application 
may  provide  a  new  and  enhanced 
source  of  liquidity  for  investors.  Finally, 
existing  market  interest  on  Nasdaq  will 
be  adequately  integrated  into  the 
Application  through  the  Nasdaq  Quote 
Montage  Profiles,  which  will  create  the 
opportunity  for  trading  interest 
expressed  through  user  Proflles  to 
interact  with  publicly  displayed  quotes. 

The  Commission  finds  that  good 
cause  exists  to  approve  Amendment 
Nos.  2,  3,  and  3  to  the  proposed  rule 
change  prior  to  the  30th  day  after  the 
date  of  publication  of  filing  thereof  in 
the  Federal  Register.  Amendment  No.  2 
expands  the  range  of  publicly  displayed 
bid  and  offer  quotes  that  will  be 
included  in  a  Cycle  as  Nasdaq  Quote 
Montage  Profiles  and  that  will  thereby 
interact  with  user  Profiles.  As  the  NASD 
notes,  this  change  will  make  the 
Application  more  consistent  with  the 
PCX  Application  of  the  OptiMark 
System  that  previously  was  approved  by 
the  Commission.  Amendment  No.  3 
merely  clarifies  that  all  users  must  be 
either  self-clearing  or  sponsored  by  a 
Designated  Broker  that  is  a  Clearing 
Broker,  and  that  only  Designated 
Brokers  that  are  Clearing  Brokers  can 
establish  the  trading  limits  for  users. 
Finally,  Amendment  No.  5  provides  for 
an  EDI  to  enhance  the  ability  of 
Designated  Brokers  to  modify  Trading 
Limits  or  Alarm  Thresholds,  and 
establishes  several  trading  parameters 
for  the  initial  operations  of  the 
Application  during  the  six-month  pilot 
period;  these  trading  parameters  limit 
the  scope  of  the  Application  during  the 
pilot.  The  Commission  therefore  finds 
good  cause  to  accelerate  approval  of 
Amendment  Nos.  2,  3,  and  5. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  Nos. 
2,  3,  and  5,  including  whether  they  are 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
2054&-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi'om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 


available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-98-85  and  should  be 
submitted  by  October  28, 1999. 

VI.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  Act. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^*  that  the 
proposed  rule  change  (SR-NASD-98- 
85)  is  approved  on  a  pilot  basis  until 
April  3,  2000.55 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*^ 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  99-26154  Filed  10-6-99:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41946;  RIe  No.  SR-NASD- 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Clarifying  Web  CRD 
Policies 

September  29,  1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") »  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on 
September  24, 1999,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association"),  through  its 
wholly  owned  subsidiary  NASD 
Regulation,  Inc.  ("NASD  Regulation"  or 
"NASDR"),  filed  with  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  by  NASD  Regulation.  NASDR 
has  designated  this  proposal  as  new 
constituting  a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  under 
Section  19(b)(3)(A)  ^  of  the  Act,  which 
renders  the  proposal  effective  upon 
receipt  of  this  filing  by  the  Commission. 
The  Commission  is  publishing  this 


"  15  U.S.C.  78s(b)(2). 

"  Approval  of  the  pilot  should  not  be  interpreted 
as  indicating  that  the  Commission  is  predisposed  to 
approving  the  proposal  permanently. 

*6 17  CFR  20O.3O-3(a)(12). 

<  15  U.S.C.  788(b)(1). 

2  17CFR240.19b-4. 

» 15  U.S.C.  788(b)(3)(A). 


notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  proposes  to  clarify 
Forms  U-4  and  U-5. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  far,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASDR  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NASDR  has  prepared 
simimaries,  set  forth  in  Sections  A;  B, 
and  C  below,  for  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  clarify  Forms  U-4  and  U- 
5.  Members  file  Forms  U-4  and  U-5 
electronically  pursuant  to  NASD  Rule 
1140,  with  one  exception.  New  member 
applicants  file  their  initial  Forms  BD 
and  U-4  on  paper  under  NASD  Rule 
1013.  Because  the  majority  of  the  filings 
will  be  done  electronically,  NASDR  has 
determined  that  mailing  address  for  the 
Central  Registration  Depository  ("CRD") 
should  be  removed  fitjm  the  cover  pages 
of  Forms  U-4  and  U-5  to  help  eliminate 
any  potential  confusion  among  members 
about  how  to  submit  the  Forms.  NASDR 
has  issued  numerous  communications 
to  members  about  Web  CRD  and 
electronic  filing  requirements,  and 
anticipates  that  members  and  new 
member  applicants  will  comply  with 
the  rules  and  stated  policies.  NASDR 
will  be  submitting  a  separate  rule  filing 
further  clarifying  Rule  1013  and  how 
new  member  applicants  will -be  given 
access  to  Web  CRD  so  that  all 
amendments  to  their  initial  Forms  BD 
and  U-4  will  be  submitted 
electronically  in  compliance  with 
Commission  requirements.^ 

2.  Statutory  Basis 

NASDR  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  ^  of  the 


*  See  Securities  Exchange  Act  Release  No.  41594 
(July  2.  1999).  64  FR  37586  (July  12. 1999). 
*15U.S.a78o-3(b)(6). 
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Act,  which  requires,  among  other 
things,  that  the  Association's  rules  must 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
proposed  rule  change  clarifies  certain 
practices  with  respect  to  Web  CRD. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASDR  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  hirtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
constitutes  a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meeting,  administration,  or  enforcement 
of  an  existing  rule,  it  has  become 
effective  pursuant  to  Section 
19(b)(3)(A){i)  6  of  the  Act  and 
subparagraph  (f)(1)  of  Rule  19b-4 
thereimder.^  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  simimarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  pubUc 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  th^ 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguLments  concerning  the  foregoing, 
including  the  proposed  rule  change  is 
consistent  with  the  Act.  Persons  making 
wrritten  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  aU  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 


provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  PubUc  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copjdng  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-99-50  and  should  be 
submitted  by  October  28, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority.8 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  99-26160  Filed  10-6-99:  8:45  am) 

BILUNO  CODE  M10-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41970;  RIe  No.  SR-PCX- 
9»-24] 

Self-Regulatory  Organizations;  Pacific 
Exchange,  Inc.;  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendments  1  and 
2  Thereto  and  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
of  Amendment  No.  3  to  Proposed  Rule 
Change  Relating  to  Automated 
Opening  Rotations 

September  30, 1999. 
I.  Introduction 

On  July  13, 1999,  the  Pacific 
Excbange,  Lie.  ("PCX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  i  and  Rule 
19b-4  thereimder,2  a  proposed  rule 
change  to  adopt  a  new  Automated 
Opening  Rotation  ("AOR")  system  for 
handling  customer  orders  and  executing 
option  transactions  during  the  opening 
rotation.  On  August  4, 1999,  the 
Exchange  filed  with  the  Commission 
Amendment  No.  1  to  the  proposed  rule 
change.  3  Notice  of  the  proposed  rule 
change,  as  amended,  appeared  in  the 
Federal  Register  on  August  30. 1999.^* 
The  Commission  received  no  comments 
regarding  the  proposal.  On  September  1 , 
1999,  the  PCX  filed  Amendment  No.  2 
to  the  proposal.  5  Notice  of  Amendment 


•  15  U.S.C.  78s(b)(3)(A)(i). 
'  17  CFR  240.19b-4(fKl). 


•  17  CFR  200.30-3(a){12). 
1 15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

'  See  Letter  from  Michael  D.  Pierson,  Director, 
Regulatory  Policy.  PCX,  to  Michael  A.  Walinskas. 
Associate  Director,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  August  3,  1999 
("Amendment  No.  1"). 

*  See  Securities  Exchange  Act  Release  No.  41774 
(August  20, 1999),  64  FR  47210. 

5  See  letter  from  Michael  D.  Pierson,  Director, 
Regulatory  Policy,  PCX,  to  Richard  Strasser, 


No.  2  appeared  in  the  Federal  Register 

on  September  10, 1999.*^  On  September 
27,  1999,  the  Exchange  filed 
Amendment  No.  3.'^  This  Order 
approves  the  proposed  AOR  pilot  until 
October  1,  2000.  as  amended.  In 
addition,  the  Commission  is  publishing 
this  notice  to  solicit  comments  on 
Amendment  No.  3  and  is 
simultaneously  approving  the 
Amendment  No.  3. 

n.  Description  of  Proposal 

The  Exchange  is  proposing  to  adopt  a 
new  procedure  that  will  allow  the  Oirder 
Book  Official  ("OBO")  to  establish 
electronically,  for  eligible  options  series, 
a  single  price  opening  for  executing 
eligible  market  and  marketable  limit 
orders  in  the  POETS  system.  The  PCX 
proposes  to  implement  the  new 
procedure  on  a  one-year  pilot  basis  until 
October  1,  2000.^  In  the  event  of  an 
imbalance,  any  remaining  orders  in  the 
system  that  are  eligible  to  be  executed 
will  be  assigned  to  market  makers 
participating  on  the  Auto-Ex  System. 
The  new  process  involves  three  basic 
Meps:  first,  the  markets  are  established; 
second,  the  opening  rotation  is 
automatically  processed  for  the  majority 
of  series;  and  finally,  any  series  v«th 
manual  orders  or  complication  is 
opened  manually,  i.e.,  pursuant  to  the 
current  procedures  for  opening 
rotations.^ 

More  specifically,  under  the  new  AOR 
process,  opening  rotations  on  the  PCX 
will  occur  in  the  following  manner: 
Prior  to  the  opening  the  OBO  will 
determine  whether  there  are  any  orders 
in  the  trading  crowd  to  be  executed  at 
the  opening.^"  Once  the  underlying 


Assistant  Director,  Division,  Commission,  dated 
September  1, 1999  ("Amendment  No.  2"). 

»  See  Securities  Exchange  Act  Release  No.  41824 
(September  1.  1999).  64  FR  49263  (noticing 
additions  to  the  proposed  rule  change  and  granting 
partial  accelerated  approval  for  the  implementation 
of  AOR  for  16  issues  on  a  thirty  day  pilot  basis). 
The  Commission  notes  that  the  PCX  has 
represented  that  the  Exchange  has  not  experienced 
any  problems  with  AOR  on  the  16  pilot  issues. 
Telephone  conversation  between  from  Michael  D. 
Pierson,  Director,  Regulatory  Policy,  PCX,  and  Terri 
Evans,  Attorney,  Division,  Commission,  on 
September  30, 1999. 

'  In  Amendment  No.  3,  the  Exchange  proposes  to 
implement  the  AOR  system  for  all  issues  on  a  one- 
year  pilot  basis.  See  Letter  from  Michael  D.  Pierson, 
Director,  Regulatory  Policy,  PCX,  to  Richard  C. 
Strasser,  Associate  Director.  Division,  Commission, 
dated  September  24,  1999  ("Amendment  No.  3"). 

"W. 

«  See  Seciuities  Exchange  Act  Release  No.  41774. 
supra  note  4. 

'"These  may  include,  for  example,  orders  that 
cannot  be  represented  in  TOETS,  such  as 
contingency  orders,  broker/dealer  orders,  orders 
designated  "not  held,"  orders  for  spreads  or 
straddlers,  combination  orders,  all-or-none  orders, 
as  well  as  any  order  the  floor  broker  determines  to 
represent  manually. 
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security  has  opened  and  the  Auto-Quote 
values  are  established,^'  the  OBO  will 
request  from  the  trading  crowd  bids  and 
offers  in  the  specific  option  issue.  The 
trading  crowd  may  determine  that  the 
posted  bids  and  offers  are  accurate,  or 
alternatively,  may  request  by  public 
outcry  that  certain  quotes  be  modified. 

Once  the  bid  and  asking  price  in  each 
series  has  been  ascertained,  the  OBO 
and  AOR  System  will  identify  all  series 
that  are  eligible  for  the  AOR  and  that 
can  be  opened  immediately,  and  will 
also  identify  all  series  that  are  not 
eligible  for  the  AOR.  Those  that  are  not 
eligible  for  the  AOR  must  be  opened 
manually.  Procedures  for  automatic  and 
manual  opening  are  discussed  below. 

A.  Automatic  Opening 

To  prepare  for  an  automated  opening 
the  AOR  will  first  exclude  series  for 
which  there  are  no  market  or  marketable 
limit  orders  in  the  system,  as  well  as  all 
series  deemed  ineligible  for  AOR.  The 
series  eligible  for  AOR  will  be  promptly 
opened  in  accordance  with  the 
following  principles  and  procedures: 
First,  the  system  will  determine  a  singly 
price  at  which  the  series  will  be 
opened. '2  Second,  orders  in  the  system 
will  maintain  priority  over  market 
maker  bids  and  offers,  so  orders  in  the 
system  will  be  matched  up  with  on 
another ,if  possible,  before  executing 
against  the  accounts  of  market  makers, 
lliird,  if  there  is  an  imbalance  in  the 
number  of  contracts  to  buy  or  sell  at  the 
opening,  then  the  imbalance  will  be 
"cleaned  up"  by  the  market  makers  who 
are  participating  on  the  Auto-Ex  system. 


'*  Telephone  conversation  between  N4ichael  D. 
Pierson,  Director,  Regulatory  Policy,  PCX  and  Terri 
Evans,  Attorney,  Division  Commission  on 
September  21,  1999. 

"The  appropriate  price  that  is  used  in  a  single 
price  opening  is  determined  in  the  following 
manner;  Once  the  bid  and  offering  prices  in  a 
particular  series  have  been  determined,  the  OBO 
will  identify  the  number  of  contracts  available  to 
tell  at  the  bid  price  and  the  number  of  contracts 
available  to  buy  at  the  offering  price.  If  the  number 
available  to  sell  at  the  bid  price  is  greater  than  the 
number  available  to  buy  at  the  offering  price,  then 
the  opening  price  will  be  the  bid  price,  and  vice 
versa.  If  the  number  of  contracts  to  sell  is  equal  to 
the  number  to  buy,  then  the  opening  price  will  be 
established  halfway  between  the  bid  and  offering 
price.  However,  if  there  is  no  trading  increment 
available  at  the  halfway  point  between  the  bid  and 
offering  prices  [e.g.,  as  in  the  case  of  a  market  2  bid, 
2Vi6,  asked),  then  the  opening  price  will  be 
established  at  the  price  closest  to  the  last  sale  price 
of  option  contracts  of  that  series. 

If  market  and  marketable  limit  orders  can  be 
completely  satisfied  by  trading  against  other  orders 
in  the  Book,  then  the  market  may  open  between  the 
established  bid  and  ask  prices,  with  no  market 
maker  participation.  For  example,  if  the  market  is 
22V4,  with  an  order  in  the  Book  to  sell  20  contracts 
at  2'/a,  and  a  market  order  to  buy  S  contracts,  the 
single  price  opening  will  occur  with  5  contracts 
trading  at  2^M  (public  customer  to  public  customer). 
The  market  quote  at  the  opening  will  then  be  22  Vs. 


i.e.,  the  system  will  assign  a  set  number 
of  contracts  to  each  participating  market 
maker  until  the  imbalance  has  been 
exhausted.  Under  the  proposal,  the 
imbalance  will  be  allocated  to  the 
members  of  the  trading  crowd  using  the 
Exchange's  existing  Auto-Ex  system. 

Under  the  proposal,  orders  may 
participate  in  the  AOR  regardless  of 
size.  An  order  will  not  be  prohibited 
from  participating  in  the  automated 
opening  rotation  on  the  ground  that  the 
order  is  ineligible  from  being  executed 
over  the  Auto-Ex  System  due  to  its  size. 

The  proposed  rule  change  also 
provides  for  the  manual  accommodation 
of  certain  non-bookable  orders 
represented  in  the  trading  crowd  and 
disclosed  to  the  OBO  prior  to  an  AOR. 
Generally,  if  the  order  is  either  a  market 
order  or  a  limit  order  with  a  limit  price 
equal  to  the  opening  price  of  the 
particular  series,  then  that  order  will  be 
entitled  to  an  execution  immediately 
following  the  opening  of  that  series.  If 
the  order  is  a  market  order  or  limit  order 
for  a  public  customer,  the  order  will  be 
filled  in  its  entire  size  by  the  market 
makers  in  the  trading  crowd.  If  the  order 
is  a  limit  order  for  a  broker-dealer,  the 
order  will  be  entitled  to  be  filled  up  to 
a  number  of  contracts  equal  to  a  pro  rata 
share  of  the  number  of  contracts  that  the 
Auto-Ex  system  assigns  to  the  market 
makers.  If  a  broker  is  holding  more  than 
one  order  to  trade  at  the  same  limit 
price,  then  that  broker  is  limited  to  no 
more  than  one  pro  rata  share  of  the 
number  of  contracts  that  the  Auto-Ex 
System  assigns  to  the  market  makers. 

B.  Manual  Opening 

The  Exchange  intends  to  use  the  AOR 
in  all  issues  traded  on  the  PCX.  The 
Exchange  also  expects  that  particular 
series  will  only  be  designated  for 
manual  opening  (i.e.,  "de-selected" 
from  the  automated  procedure)  in 
unusual  circumstances.  The  Exchange 
does  not  anticipate  any  situations  where 
all  series  of  a  given  issue  will  be  opened 
manually  when  the  AOR  is  operational. 
The  Exchange  also  does  not  anticipate 
that  any  particular  series  will  be  de- 
selected and  opened  manually  on  a 
routine  or  regular  basis. 

As  noted  above,  all  series  that  are  not 
eUgible  for  AOR  wiU  have  been 
identified  before  any  series  are  opened 
automatically.  The  OBO  can  designate  a 
series  as  ineUgible  for  the  AOR  by 
deliberately  not  entering  a  quote  into 
the  system  for  that  series.  Series  not 
eUgible  for  the  AOR  include  series  for 
which:  (a)  There  are  orders  requiring 
special  handling;  ^^  (b)  there  is  an 


imbalance  of  contracts  exceeding  an 
established  threshold;  or  (c)  the  trading 
crowd  and  OBO  determine  that  the 
series  should  be  opened  manually. 

1.  Manual  Orders  Requiring  Special 
Handling 

A  series  will  be  deemed  ineligible  for 
AOR  if  a  broker  in  the  crowd  is  holding 
an  order  ^*  that  is  likely  to  be  executed 
during  the  opening.  In  general,  manual 
orders  to  buy  at  relatively  low  prices  or 
to  sell  at  relatively  high  prices  generally 
will  not  likely  participate  in  the 
opening. 

2.  Imbalance  of  Contracts  Exceeding 
Established  Thresholds 

The  Exchange  will  establish,  for  each 
option  issue,  a  number  of  contracts  that 
constitutes  an  imbalance  threshold. 
Initially,  each  option  issue  will  have  a 
minimum  imbalance  threshold  of  20 
contracts.  However,  a  Lead  Market 
Maker  in  an  issue  may  increase  the 
imbalance  threshold  in  that  issue  to  a 
number  greater  than  20,  but  not 
exceeding  999  contracts  (due  to  system 
constrains).  The  decision  to  change  the 
imbalance  threshold  will  be  made  as 
follows.  Prior  to  the  opening  the  OBO, 
in  conjunction  with  the  Lead  Market 
Maker  in  the  issue,  will  set  for  each 
option  issuji  a  nimiber  of  contracts  that 
constitute  an  imbalance  threshold.  This 
nimiber  vdll  attempt  to  reflect  the 
relative  liquidity  in  the  trading  crowd 
and  size  of  the  following  crowd.'^  The 
AOR  will  calculate  imbalances  on  a 
series-by-series  basis  and  flag  those 
series  for  which  the  imbalance 
threshold  has  been  exceeded. 


'^  The  following  types  of  orders  are  ineligible  to 
participate  in  the  automated  opening  rotation:  (1) 


Broker/dealer  orders;  (2)  contingency  orders;  (3) 
spreads;  (4)  straddles;  (5)  not  held  orders:  and  (6) 
combination  orders.  These  types  of  orders  are 
defined  in  PCX  Rule  6.62.  If  any  of  these  types  of 
orders  are  being  represented  in  the  trading  crowd 
and  are  likely  to  participate  in  the  opening  based 
on  price,  a  manual  opening  rotation  will  be  held  in 
that  series.  Market  orders  are  plain  limit  orders  (i.e., 
limit  orders  with  no  contingencies)  are  eligible  to 
participate  in  the  AOR. 

•*  The  Exchange  clarified  that  brokers  hold  orders 
as  agent.  Telephone  conversation  between  Michael 
D.  Pierson,  Director,  Regulatory  Policy,  PCX,  and 
Kenneth  Rosen,  Attorney,  Division,  Commission,  on 
September  14, 1999. 

"The  Options  Floor  Trading  Committee  will 
monitor  and  supervise  the  general  process  of 
designating  imbalance  thresholds  on  the  trading 
floor.  The  Exchange  believes  that  it  is  necessary  to 
provide  a  reasonable  amount  of  flexibility  in  the 
process  of  establishing  particular  thresholds.  The 
Exchange  also  believes  that  there  is  little  risk  of 
abuse  in  providing  flexibility  because  if  low 
thresholds  are  established,  then  the  series  will  have 
to  be  opened  manually.  Although  the  Exchange 
does  not  anticipate  that  there  will  be  any  problems 
in  this  area,  the  Exchange  will  study  the  process 
during  the  first  six  months  of  use  of  the  new 
system.  If  a  rule  change  appear  necessary,  the 
Exchange  will  file  a  rule  filing  with  the  Commission 
to  effect  the  changes  necessary. 
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3.  Crowd's  Request  for  Meinual  Opening 

A  member  or  members  of  a  trading 
crowd  may  request  a  particular  series  to 
be  opened  manually,  and  the  OBO  will 
honor  reasonable  requests.  These 
requests  may  typically  be  made  in  a 
series  with  a  large  amount  of  open 
interest  or  for  otber  reasons.  ^°  Although 
the  Exchange  does  not  anticipate 
problems  resulting  from  such  requests, 
in  the  event  of  a  dispute  the  matter 
would  be  resolved  by  floor  officials. 

C.  Obligations  and  Eligibility  of  Market 
Makers 

Market  makers  may  participate  in  the 
AOR  if  they  are  otherwise  eUgible  to 
participate  on  the  Auto-Ex  system 
during  the  trading  day  pursuant  to  PCX 
Rule  6.87.  Generally,  to  participate  on 
Auto-Ex,  a  market  maker  must  be 
present  in  the  trading  crowd  and  that 
trading  crowd  must  be  included  within 
that  market  maker's  appointment  zone. 
If  there  is  adequate  participation  in  a 
particular  option  issue,  two  floor 
officials  may  require  market  makers 
who  are  members  of  the  trading  crowd, 
as  defined  in  subsection  (6)  of  PCX  Rule 
6.87,  to  log  on  to  Auto-Ex,  while  present 
in  the  trading  crowd,  absent  reasonable 
justification  or  excuse  for  non- 
participation.  The  Exchange  proposes 
that  these  rules  will  apply  to  market 
maker  participation  in  the  AOR  with 
respect  to  contracts  allocated  to  market 
makers  during  the  opening  rotation 
process. 

D.  Surveillance  of  Market  Maker 
Procedures 

The  market  makers  participating  on 
AOR  will  be  required  to  price  the 
contracts  fairly,  in  a  manner  consistent 
with  their  obligations  imder  PCX  Rule 
6.37.  In  conjunction  with  the 
implementation  of  the  AOR  system,  the 
Exchange  will  publish  a  regulatory 
bulletin  to  remind  market  makers  of 
their  obligation  to  set  Auto-Quote  fairly. 
The  Exchange  believes  that  a  number  of 
factors,  including  scrutiny  by  customers 
and  firms  representing  customer  orders, 
will  ensiu^  that  market  makers  adjust 
the  Auto-Quote  values  consistent  with 
their  obligation.  Moreover,  market 


'®  Generally,  a  series  will  not  be  eligible  for  an 
AOR  if  one  or  more  members  of  the  trading  crowd 
has  reasonably  requested  a  manual  opening  rotation 
in  that  series.  The  Exchange  anticipates  that  such 
requests  will  fall  into  two  general  categories.  The 
first  category  involves  mergers  and  takeovers.  The 
second  category  would  cover  system  problems  or 
system  limitations.  For  example,  the  POETS  system 
may  be  unable  to  generate  an  accurate  market 
because  it  is  imable  to  take  into  account  the  fact  that 
a  takeover  will  occur  on  the  following  day,  and  as 
such,  the  system  is  unable  to  factor  in  the  correct 
model.  In  these  situations,  the  series  will  be  opened 
manually. 


makers  are  required  to  vocalize  their 
changes  to  Auto-Quote,  which  allows 
OBO's  to  oversee  die  markets  and  alerts 
market  makers  who  may  want  to 
improve  the  markets.  In  addition,  if  an 
OBO  notices  any  unusual  activity  in  the 
setting  of  Auto-Quote  values  the  OBO 
must  fill  out  an  OBO  Unusual  Activity 
Report  which  will  be  investigated  by  the 
Exchange.  Finally,  the  Exchange's  Auto- 
Quote  has  an  audit  trail  log  that  details 
every  quote  change  resulting  from  the 
use  of  Auto-Quote.  This  audit  trail 
report  can  be  studied  in  the  event  of  any 
concerns  with  the  way  the  Auto-Quote 
values  were  established  for  AOR. 

m.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change,  as 
amended,  is  consistent  vath  the 
requirements  of  Section  6  of  the  Act.  In 
particular,  the  Commission  finds  the 
proposal  is  consistent  with  Section 
6(b)(5)  of  the  Act.^'  Section  6(b)(5) 
requires,  among  other  things,  that  the 
rules  of  the  exchange  be  designed  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and  not  be 
designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers. 

The  proposed  rule  change  represents 
an  effort  to  facilitate  the  execution  of 
orders  at  the  opening  by  providing  an 
electronic  means  of  establishing  a  single 
price  opening.  The  Exchange  believes 
that  this  will  expedite  the  opening  of 
option  issues  on  the  Exchange,  which 
will  serve  all  market  participants.    . 
Further,  the  Exchange  believes  it  will 
eliminate  problems  associated  with  later 
openings,  including  the  elimination  of 
blacklogs  of  unexecuted  orders  that  can 
result  when  opening  rotations  are 
conducted  entirely  manually  and  thus, 
improve  market  efficiency  for  all  market 
partibipants.  In  addition,  the 
Commission  believes  that  the  proposal 
should  promote  fair  participation  in 
openings  by  all  market  participants  by 
providing  for  the  participation  of  non- 
market-maker  broker-dealer  orders  iir 
the  opening  process. 

The  Commission  recognizes  that 
certain  aspects  of  AOR  may  require 
heightened  scrutiny  by  PCX  to  ensure 
that  market  makers  are  not  permitted  to 
use  the  flexibility  they  have  to  set  an 
opening  price  to  the  disadvantage  of 
investors  and  other  market  participants. 
The  Exchange  has  assured  the 
Conunission  that  it  will  ensure  that 


»'  15-U.S.C.  78fn>)(S).  In  approving  this  rule,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 


market-makers  exercise  their  discretion 
in  a  manner  consistent  with  their 
obligation  to  price  options  fairly.  The 
Commission  expects  that  the  PCX  will 
develop  objective,  quantifiable 
standards  for  ensuring  that  the  market- 
makers  are  satisfying  those  obligations 
and  to  surveil  for  such  compUance.  The 
pilot  offers  an  opportunity  for  the 
Commission  to  evaluate  the  Exchange's 
efforts  at  surveilling  market-maker 
activities  associated  with  AOR.  Prior  to 
permanent  approval,  the  Commission 
expects  to  review  the  results  of  the 
applied  surveillance  program.  The 
Exchange  has  also  stated  that  it  intends 
to  monitor  the  process  by  which 
imbalance  thresholds  are  established.  ^^ 
The  Commission  expects  to  review  the 
results  of  the  Exchange's  surveillance  of 
the  establishment  of  the  imbalance 
thresholds. 

Although  AOR  is  likely  to  greatiy 
improve  the  opening  on  PCX,  the 
Commission  believes  that  the  system 
can  and  should  be  improved  to  permit 
participation  by  non-bookable  orders. 
The  Commission  does  not  view  the 
manual  handling  of  non-bookable  orders 
as  the  optimal  solution  for  ensuring  that 
those  oriders  are  fairly  incorporated  into 
the  opening.  It  would  be  preferable  for 
such  orders  to  be  electronically 
incorporated  into  an  AOR  opening. 
Prior  to  permanent  approval,  the 
Commission  expects  the  Exchange  to 
develop  a  workable  plan  for 
incorporation  non-bookable  orders  on 
AOR. 

The  Commission  finds  good  cause  for 
approving  the  proposal,  as  amended, 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  of  the 
proposed  rule  change  in  the  Federal 
Re^ster.  The  Commission  finds  that  the 
proposed  rule  change  is  designed  to 
remove  impediments  to  and  perfect  the 
mechanisms  of  a  free  and  open  market 
and  a  national  market  system  by 
expediting  the  opening  of  option  issues 
on  the  Exchange. 

The  Commission  also  finds  good 
cause  for  approving  proposed 
Amendment  No.  3  prior  to  the  thirtieth 
day  after  the  date  of  publication  of 
notice  of  filing  of  the  amendment  in  the 
Federal  Register.  The  amendment 
merely  proposes  to  implement  AOR  on 
a  pilot  basis. '^  By  implementing  AOR 
on  a  pilot  basis,  the  Exchange  can 
immediately  address  difficulties 
associated  with  lengthy  opening 
rotations  and  study  \0R  under  market 
conditions  while  giving  the  Commission 
an  opportunity  to  view  the  operation  of 


^*  See  supra  note  15. 

>"  Set!  Amendment  No.  3,  supra  note  7. 
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AOR  under  market  conditions  before 
approving  it  permanently. 

The  Commission  expects  the  PCX  to 
study  issues  related  to  the  Commission's 
concerns  during  the  pilot  period  and  to 
report  back  to  the  Commission  at  least 
sixty  days  prior  to  seeking  permanent 
approval  of  AOR.  In  addition  to  issues 
discussed  above,  among  the  issues  that 
the  Exchange  should  explore  are:  The 
effect  of  AOR  on  the  quality  of  customer 
executions,  any  effects  on  existing  order 
execution  priority,  and  the  handling  of 
non-bookable  orders. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
3,  including  whether  Amendment  No.  3 
is  consistent  with  the  Act.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  tHe 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-PCX-99-24  and  should  be 
submitted  by  October  28, 1999. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,2o  that  the 
proposed  rule  change  (SR-PCX-99-24), 
as  amended,  is  approved  on  a  pilot  basis 
until  October  1,  2000,  on  an  accelerated 
basis. 

For  the  Commission,  by  the  Division  of 
Market  Reguiation,  pursuant  to  delegated 
authority. 2' 

Jonathan  G.  Katr, 

Secretary. 

[FR  Doc.  99-26156  Filed  10-6-99;  8:45  am) 
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of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Pacific  Exchange, 
Inc.  Relating  to  the  Definition  of  Local 
Securities 

Sepitember  27, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on  June  16, 
1999,  the  Pacific  Exchange,  Lie.  ("PCX" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  pubUshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  to 
grant  accelerated  approval  to  the 
proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  proposes  to  revise  its  current 
definition  of  "Local  Security"  as 
defined  in  PCX  Rule  4.1(m).  The  text  of 
the  proposed  rule  follows.  New  text  is 
in  italics;  deletions  are  in  brackets. 

H  3697    Definitions  and  Trading  Hours 

Rule  4.1  (a)-(l )    No  Change. 

(m)  "Local  Security"  [shall]  means  a 
security  admitted  to  dealings  on  the 
Exchange  which  is  not  also  admitted  to 
dealings  on  [either  the  New  York  or 
American  Stock  Exchanges]  any  other 
national  securities  exchange  or  national 
association  as  those  entities  are  defined 
or  recognized  under  the  terms  of  the 
Securities  Exchange  Act  of  1934. 

(n)  No  Change. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 


sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  exchange  proposes  to  revise  its 
current  definition  of  "Local  Security"  as 
defined  in  PCX  Rule  4.1(m).  Currently, 
PCX  Rule  4.1(m)  defines  "Local 
Secimty"  as  "security  admitted  to 
dealings  on  the  Exchange  which  is  not 
also  admitted  to  dealings  on  either  the 
New  York  Stock  Exchange  ("NYSE")  or 
the  American  Stock  Exchange 
("AMEX")." 

The  Exchange  proposes  to  revise  Rule 
4.1(m)  to  narrow  the  definition  of  local 
security  to  include  only  securities 
admitted  to  dealings  on  the  Exchange 
that  are  not  also  admitted  to  dealings  on 
any  other  national  securities  exchange 
or  national  securities  association. 
Specifically,  imder  the  proposed  rule 
change,  "local  security"  is  defined  as  "a 
security  admitted  to  dealings  on  the 
Exchange  which  is  not  also  admitted  to 
dealings  on  any  other  national  securities 
exchange  or  national  securities 
association  as  those  entities  are  defined 
or  recognized  under  the  terms  of  the 
Securities  Exchange  Act  of  1 934 . "  The 
Exchange  believes  this  rule  change  more 
accurately  reflects  the  intended 
definition  of  local  security  as  a  security 
traded  exclusively  on  the  PCX.  Thus, 
the  new  definition  excludes  securities 
currently  within  the  local  securities 
definition  that  are  actually  traded  in 
marketplaces  other  than  the  PCX,  NYSE 
or  AMEX. 

2.  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  3  of  the  Act,  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5)  *  in 
particular,  because  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  secxuities, 
and  to  remove  impediments  and  perfect 
the  mechanisms  of  a  free  and  open 
market  and  a  national  market  system 
and  to  protect  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 


J0  15U.S.C.  78s(b)(2). 

"  17  CFR  20O.3O-3(a)(12). 


'15  U.S.C.  788(b)(1). 
» 17  CFR  240.19b-*. 


MS  U.S.C.  78f[b). 
*  15  U.S.C  78ab)(5). 
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necessary  or  appropriate  in  furtherance 
^  of  the  purposes  of  the  act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  exchange  did  not  solicit  or 
receive  written  comments  on  the 
proposed  rule  change. 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and  in  particular,  the 
requirements  of  Section  6(b)(5)  of  the 
Act''  which  states  that,  among  other 
things,  the  rules  of  an  exchange  must  be 
designed  to  facilitate  securities 
transactions  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market.** 

Pursuant  to  Section  19(b)(2)  of  the 
Act,^  the  Commission  finds  good  cause 
for  approving  the  proposed  rule  change 
prior  to  the  30th  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register  in  that  accelerated 
approval  will  enable  the  Exchange  to 
clarify  its  intended  definition  of  a  local 
security  as  a  security  traded  exclusively 
on  the  PCX,  and  will  ensure  that 
•members  and  customers  rely  on  an 
accurate  definition  of  the  term.  The 
Commission  believes  that  the  proposed 
rule  change  more  accurately  reflects 
today's  markets  and  the  intended 
definition  of  the  term. 

TV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
'Uiose  that  may  be  withheld  from  the 
public  in  accordance  with  the 


provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-99-21  and  should  be 
submitted  by  October  2  8 , 1 999. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2) »  of  the  Act,  that  the 
proposed  rule  change  (SR-PCX-99-21) 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
Jonathan  G.  Katz, 
Secretary- 

[FR  Doc.  99-26161  Filed  10-6-99:  8:45  am] 
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Self-Regulatory  Organizations;  Notice 
of  Rling  and  Immediate  Effectiveness 
of  a  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  the  Deletion  of  Obsolete 
Procedural  Provisions  within  Phlx 
Rules  500.  501,  508,  and  523 
Applicable  to  the  Allocation, 
Evaluation  and  Securities  Committee 

September  28,  1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),"  and  Rule  19b-4  thereunder,- 
notice  is  hereby  given  that  on  July  15, 
1999,  as  amended  on  September  21, 
1999,3  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  1, 11,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 


5  15U.S.C.  78f(b)(5). 

^In  approving  this  rule,  the  Commission  notes 
that  it  has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

'  15  U.S.C  78s(b)(2). 


8  15  U.S.C.  78s(b)(2). 

« 17  CFR  200.30-3(a)(12). 

'15U.S.C.  78s(b)(l)- 

2  17CFR240.19b-4. 

3  See  letter  from  Richard  Rudolph,  Counsel.  Phlx. 
to  Joshua  Kans,  Special  Counsel.  DiWsion  of  Market 
Regulation  ("Division"),  Commission,  dated 
September  20, 1999.  .although  the  Exchange 
originally  filed  the  proposal  on  July  15, 1999.  the 
Phlx  failed  to  provide  the  SEC  with  a  5-day  wrritten 
notice  of  its  intent  to  file  the  proposal,  and  the  July 
15th  proposal  did  not  indicate  that  the  profiosed 
rule  change  would  not  become  operative  for  30  days 
after  the  date  of  the  filing  or  for  such  shorter  time 
as  the  Commission  may  designate.  Both 
requirements  must  be  satisfied  before  a  "non- 
controversial"  rule  can  become  immediately 
eSective  under  17  CFR  240.l9b-4(f)(6). 


notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
obsolete  procedural  provisions 
applicable  to  the  Allocation,  Evaluation 
and  Securities  Committee  ("Allocation 
Committee")  and  other  committees. 
Specifically,  the  Exchange  proposes  to 
modify  certain  provisions  governing 
when  the  Allocation  Committee  is 
required  to  consult  with  the  Floor 
Procedure  Committee  (regarding 
equities  specialist  imits),  the  Options 
Committee  (regarding  options  specialist 
units)  and  the  Foreign  Currency  Options 
Committee  (regarding  currency  options 
speciaUst  imits).  The  Exchange  also 
proposes  to  modify  the  notice 
requirement  relating  to  the  transfer  of 
equity  books  or  options  classes  among 
specialists. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Phlx  represents  that  the  purpose 
of  the  proposed  rule  change  is  to  update 
Exchange  Rules  500,  501,  508,  and  523 
to  reflect  the  time  intensity  associated 
with  the  specialist  appointment, 
transfer,  and  reallocation  process.  In 
particular,  the  proposed  amendments 
are  intended  to  eradicate  obsolete 
procedural  provisions  to  reflect  actual 
practice,  and  to  eliminate  the 
Committee's  frequent  need  to  invoke  the 
exemptive  provision  foimd  in  Exchange 
Rule  525.'» 


*Phlx  Rule  525  provides  thai  the  Allocation 
Committee  shall  have  the  authority  to  grant  any 
exemption  from  any  provision  in  Phlx  Rules  500 
through  599  (governing,  among  other  things, 
allocations,  reallocatioiK  and  transfers  of  options 
classes  and  equity  books)  where  necessary  due  to 

Continued 
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The  rules  governing  the  Allocation 
Committee  were  adopted  in  1982  as  a 
pilot  program  ^  and  were  subsequently 
approved  on  a  permanent  basis  on  June 
26, 1991 .«  Before  then,  the  Floor 
Procedure  Committee,  and  the  Options 
Committee  allocated  and  reallocated 
equity,  and  options  books,  respectively. 
Because  the  Allocation  Committee  was 
a  new  concept  when  it  was  formed,  the 
Exchange  deemed  it  necessary  that  the 
Allocation  Committee  consult  with  the 
respective  floor  committees. 

Due  to  time  constraints  in  the  transfer 
and  reallocation  of  equity  and  options 
books  to  specialist  imits,  the  Phbc  now 
believes  that  it  is  often  impractical  for 
the  Allocation  Committee  to  consult 
with  the  respective  floor  committees. 
The  Allocation  Committee  finds  it 
necessary  to  meet  often,  with  short 
notice,  to  expedite  the  transfer  or 
reallocation  of  various  equity  issues  and 
options  to  allow  the  new  specialist  units 
promptly  to  commence  trading  the 
transferred  or  reallocated  security.  The 
rules  governing  new  specialist  unit 
appointments,  transfers  and 
reallocations  contain  procedural 
guidelines  that  are  time-consuming  and 
cimibersome  given  the  realities  of 
today's  securities  markets. 

The  proposed  rule  change  would 
amend  Phlx  Rule  501(a)  and  (c)  to 
eliminate  the  requirement  that  the 
Allocation  Committee  consult  with  the 
respective  floor  committees  prior  to 
appointing  a  specialist  imit  or  requiring 
a  specialist  unit  to  obtain  additional 
staff.  The  proposed  rule  change  would 
also  amend  Phlx  Rule  501(d)  to 
eliminate  the  requirement  that  a 
specialist  unit  report  certain  staffing  or 
capital  changes  to  the  respective  floor 
committees,  while  continuing  to  require 
that  specialist  units  report  such  changes 
to  the  Allocation  Committee. 

The  proposed  rule  change  would  also 
amend  Phlx  Rule  508,  governing 
reallocations,  in  several  ways.  Although 
the  proposed  rule  change  would 
continue  to  require  that  proposed 
agreements  among  specialists  to 
reallocate  equities  books  or  options 
cases  be  identified  to  the  Allocation 


extraordinary  circumstances,  or  impose  any 
condition  on  any  applicant  or  registrant  that  the 
Allocation  Committee  deems  necessary  or 
appropriate  in 

*  See  Securities  Exchange  Act  Release  No.  18975 
(August  17. 1982).  47  FR  37019  (August  24,  1982) 
(SR-Phlx-81-1).  On  February  23, 1988,  the  pilot 
program  was  extended  indeRnitely  until  further 
action  was  taken  by  the  Commission.  See  Securities 
Exchange  Act  Release  No.  25388  (February  23. 
1988),  53  FR  6725  (March  2.  1988)  (SR-Phlx  87- 
42). 

"See  Securities  Exchange  Act  Release  No.  29369 
(June  26,  1991),  56  FR  30604  ()uly  3,  1991)  (SR- 
Phlx-87-42). 


Committee  prior  to  the  proposed 
transfer,  it  eliminates  the  provision 
requiring  12  days  advance  notice.  The 
proposed  rule  change  would  also 
eliminate  the  requirement  that  such 
agreements  be  provided  in  advance  to 
the  floor  committees  governing  equities 
and  foreign  currency  options.  Because 
the  Options  Committee  has  requested 
that  it  be  consulted  prior  to  any  such 
transfer,  Rule  508  would  retain  the 
requirement  that  agreements  to 
reallocate  options  classes  be  provided  in 
advance  to  the  Options  Committee 
(although  the  12  day  advance  notice 
requirement  is  also  eliminated  in  this 
instance,  as  well).^ 

The  Committee  intends  to  seek  input 
from  the  various  other  committees  as 
warranted.  Thus,  the  proposal  would 
add  a  new>paragraph  "(b)"  added  to 
Phlx  Rule  500  to  allow  the  Committee 
to  consult  with  the  various  committees 
on  certain  issues  as  warranted, 
consistent  with  the  exchange  by-laws.^ 

Finally,  the  Exchange  proposes  to 
amend  Phlx  Rule  523  to  eliminate  the 
requirement  that  the  Allocation 
Committee  considt  with  the  Floor 
Procedures  Committee  with  respect  to 
the  Allocation  Committee's  ability  to 
reallocate  equity  securities  not  traded 
on  the  Philadelphia  Stock  Exchange 
Automated  Communication  and 
Execution  ("PACE")  system. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6  of  the  Act » in 
general,  and  further  the  objectives  of 
Section  6(b)(5)  10  in  partictdar  in  that  it 
is  designed  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  as  well  as  to  protect  investors 
and  the  public  interest.  In  particular,  the 
proposed  rule  change  is  consistent  with 
section  6(b)(5)  because  it  provides  for 


'Commentary  .01  to  Phlx  Rule  508  will  continue 
to  provide  that  a  physical  options  book  may  not  be 
transferred  to  a  different  location  until  45  calendar 
days  afier  the  Options  Committee  disseminates  its 
approval  (although  the  Options  Committee  may 
shorten  that  time).  Consistent  with  this 
commentary,  the  Options  Committee  needs  to  be 
consulted  prior  to  any  transfer  of  options  classes 
among  or  between  specialists  on  the  Phlx  options 
floor  so  that  the  Options  Committee  may  ensure 
that  different  options  classes  are  physically  located 
in  a  manner  that  would  not  impose  an  unreasonable 
burden  on  the  Phlx  floor  options  traders  who  may 
participate  in  multiple  trading  crowds.  Telephone 
conversation  between  Richard  Rudolph.  Counsel, 
Phlx,  and  Hong-anh  Tran,  Attorney,  and  Joshua 
Kans,  Special  Counsel.  Division,  Commission, 
dated  September  27, 1999. 

■Article  X,  Section  10-7(d)  of  the  Exchange  by- 
laws requires  the  Committee  to  consult  with  the 
various  other  committees  as  necessary  to  perfbnn 
its  functions. 

•15U.S.C.  78f(b). 

">15U.S.C.  78f(b)(5). 


the  expeditious  continuity  of  trading  in 
securities  that  are  allocated  to  specialist 
imits  or  reallocated  or  transferred  from 
on  specialist  unit  to  another. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received  by  the  Exchange. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  proposed  rule  change:  _ 
(1)  Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (2)  Does  not  impose  any 
significant  burden  on  competition;  and 
(3)  Does  not  become  operative  for  30 
days  from  September  21, 1999,  the  date 
that  the  filing  was  amended,  and 
because  the  July  15,  1999  proposal 
satisfied  the  requirement  that  the 
Exchange  give  die  Commission  five 
business  days  written  notice  of  the 
Exchange's  intent  to  file  the  proposed 
rule  change,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act  and  Rule  19b-4(f)(6)  thereunder." 
At  any  time  within  60  days  of  the  filing 
of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  its  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  the  furtherance  of  the 
purposes  of  the  Act.' 2 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  nUe 
change  is  consistent  with  the  Act." 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  nde 
change  that  are  filed  with  the 


"  17  CFR  240.19b-4(f)(6)  (1999). 
"  15  U.S.C.  78s(b)(3)(C). 

"  In  approving  the  proposal,  the  Commission  has 
considered  the  rule's  impact  on  efficiency, 
competition  and  capital  formation.  15  U.S.C.  78c(f). 
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Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  persons,  other 
than  those  that  may  be  withheld  from 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C.552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Room.  Copies 
of  such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-Phlx-99-16 
and  should  be  submitted  by  October  28, 
1999. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated   " 
authority. '•• 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  99-26159  Filed  10-6-99;  8:45  am) 
BILUNG  CODE  a010-01-M 


SMALL  BUSINESS  ADMtNISTRATION 
[Declaration  of  Disaster  #3203,  AmdL  5] 

State  of  Minnesota 

In  accordance  with  correspondence 
received  from  the  Federal  Emergency 
Management  Agency,  effective 
September  22. 1999,  the  above- 
numbered  Declaration  is  hereby        * 
amended  to  extend  the  deadline  for 
filing  applications  for  physical  damages 
as  a  result  of  this  disaster  to  October  25, 
1999. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  fiUng 
applications  for  economic  injury  is 
April  28,  2000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  September  29, 1999. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  99-26163  Filed  10-6-99;  8:45  am] 
BlULlNa  CODE  802S-01-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Allocation  of  the  Refined  Cane  Sugar 
and  Sugar  Containing  Products  Tariff- 
Rate  Quotas  for  1999-2000 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice. 

summary:  The  Office  of  the  United 
States  Trade  Representative  (USTR)  is 
providing  notice  of  the  allocation  of 


1*  17  CFR  200.30-3(a)(12). 


27,954  metric  tons  of  refined  sugar  to 
Mexico  and  allocation  of  10,300  metric 
tons  of  refined  sugar  and  59,250  metric 
tons  of  sugar  containing  products  to 
Canada  and  globalization  of  the 
remaining  refined  sugar  tariff-rate  quota 
(which  includes  speciality  sugars)  for 
the  period  that  begins  October  1, 1999 
and  ends  September  30,  2000. 
EFFECTIVE  DATE:  October  1,  1999. 
ADDRESSES:  Inquiries  may  be  mailed  or 
delivered  to  Karen  Ackerman,  Senior 
Economist,  Office  of  Agricultural  Affairs 
(Room  423),^Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW,  Washington,  DC  20508. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Ackerman.  Office  of  Agricultural 
Affairs,  202-395-6127. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Additional  U.S.  Note  5  to  chapter  17 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTS),  the  United 
States  maintains  tariff-rate  quotas  for 
imports  of  refined  sugar  and  sugar 
containing  products. 

Section  404(d)(3)  of  the  Uruguay 
Round  Agreements  Act  (19  U.S.C. 
3601(d)(3))  authorizes  the  President  to 
allocate  the  in-quota  quantity  of  a  tariff- 
rate  quota  for  any  agricultural  product 
among  supplying  countries  or  customs 
areas.  The  President  delegated  this 
authority  to  the  United  States  Trade 
Representative  under  paragraph  (3)  of 
Presidential  Proclamation  No.  6763  (60 
FR  1007). 

The  in-quota  quantity  of  the  tariff-rate 
quota  for  refined  sugar  for  the  period 
October  1,  1999-September  30.  2000, 
has  been  established  by  the  Secretary  of 
AgriculttUB  at  60,000  metric  tons,  raw 
value  (66,139  short  tons).  A  total  of 
7,090  metric  tons  (7,815  short  tons)  of 
this  tariff-rate  quota  will  be  available  for 
refined  sugar  and  14,656  metric  tons 
(16,155  short  tons)  will  be  available  for 
specialty  sugars  on  a  globalized  basis, 
that  is,  diese  amounts  will  be  available 
on  a  first-come,  first-serve  basis.  A  total 
of  10,300  metric  tons  (11,354  short  tons) 
of  refined  sugar  and  59,250  metric  tons 
(65,312  short  tons)  of  sugar  containing 
products  (of  the  tariff-rate  quota 
maintained  imder  additional  U.S.  Note 
8  to  Chapter  17  of  the  Harmonized  Tariff 
Schedule)  will  be  allocated  to  Canada. 
Separately,  an  additional  2,954  metric 
tons  (3,256  short  tons)  of  refined  sugar 
will  be  allocated  to  Mexico.  The 
remaining  25,000  metric  tons  (27,558 
short  tons)  of  refined  sugar  tariff-rate 
quota  is  being  allocated  to  Mexico  to 
hilfiU  obligations  pursuant  to  the  North 
American  Free  Trade  Agreement 
(NAFTA). 

Under  the  NAFTA,  the  United  States 
is  to  provide  total  access  for  raw  and 


refined  sugar  fi-om  Mexico  of  25,000 
metric  tons,  raw  value,  for  this  quota 
period  in  conjunction  with  Mexico's  net 
surplus  producer  status.  Once  the  raw 
sugar  tariff-rate  quota  has  been 
established,  this  allocation  is  subject  to 
the  condition  that  the  total  imports  of 
raw  and  refined  sugar  from  Mexico, 
combined,  is  not  to  exceed  25.000 
metric  tons  raw  value.  The  allocation  of 
the  refined  sugar  and  sugar  containing 
products  tariff-rate  quotas  to  coiuitries 
that  are  net  importer?  of  sugar  are 
conditioned  on  receipt  of  the 
appropriate  verifications. 
Charlene  Barshefisky, 
United  States  Trade  Representative. 
[FR  Doc.  99-26110  Filed  10-6-99;  8:45  am] 
BILUNQ  CODE  3190-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Advisory  Circular  (AC)  25- 
17A,  Transport  Airplane  Cabin  Interiors 
Crashworthiness  Handtxwk 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  availability  of 
proposed  advisory  circular  (AC)  25-1 7A 
and  request  for  comments. 

SUMMARY:  This  notice  armounces  the 
availability  of  and  requests  comments 
on  a  proposed  revision  to  an  advisory 
circular  (AC)  which  provides  methods 
acceptable  to  the  Administrator  for 
showing  compliance  with  the  type 
certification  requirements  of  Tide  14, 
Code  of  Federal  Regulations  (14  CFR) 
part  25,  pertaining  to  the  cabin  safety 
and  crashworthiness  of  transport 
category  airplanes.  This  notice  is 
necessary  to  give  all  interested  persons 
an  opportunity  to  present  their  views  on 
the  proposed  AC  revision. 
DATES:  Comments  must  be  received  on 
or  before  February  4,  2000. 
ADDRESS:  Send  all  comments  on  the 
proposed  AC  revision  to:  Federal 
Aviation  Administration,  Attention: 
Terry  Rees,  Airframe/Cabin  Safety 
Branch,  ANM-115,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW,  Renton, 
WA  98055-4056.  Comments  may  be 
inspected  at  the  above  address  hetween 
7:30  a.m.  and  4  p.m.  weekdays,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Domonique  Adams,  Transport 
Standards  Staff,  at  the  address  above, 
telephone  (425)  227-2111. 

SUPPLEMENTARY  INFORMATION: 
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Comments  Invited 

A  copy  of  the  draft  AC  revision  may 
be  obtained  by  contacting  the  person 
named  above  imder  FOR  FURTHER 
INFORMATION  CONTACT:  Interested 
persons  are  invited  to  comment  on  the 
proposed  AC  revision  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Commenters  should 
identify  AC  25-1 7A,  and  submit 
comments,  in  duplicate,  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Transport  Standards  Staff  before  issuing 
the  final  AC  revision.  The  proposed  AC 
can  be  found  and  downloaded  from  the 
Internet  at  http://www.faa/gov/avr/air/ 
airhome.htm,  at  the  link  titled  "Draft 
Advisory  Circulars."  A  paper  copy  of 
the  proposed  AC  may  be  obtained  by 
contacting  the  person  named  above 
under  the  caption  FOR  FURTHER 
INFORMATION  CONTACT, 

Discufflion 

Advisory  Circular  25-17  contains 
guidance  pertinent  to  the  cabin  safety 
and  crashworthiness  type  certification 
requirements  of  part  25  as  amended 
through  Amendment  25-59.  This 
proposed  revision  essentially  updates 
AC  25-17  by  compiling  additional 
pertinent  guidance  associated  with 
amendments  through  Amendment  25- 
70.  As  is  the  case  with  AC  25-17,  the 
proposed  AC  25-1 7A  continues  to  be 
organized  numerically  by  basic  part  25 
crashworthiness  requirements,  then  by  a 
chronological  reference  of  amendments 
that  affect  each  requirement,  and  finally 
by  any  guidance  associated  with  each  of 
those  amendments.  In  order  to  correctly 
utilize  either  AC  25-17  or  the  proposed 
revision,  the  applicability  of  a  particular 
crashworthiness  requirement, 
amendment,  or  associated  guidance  to 
an  airplane  must  first  be  established  by 
determining  the  airplane's  certification 
basis  as  defined  in  its  Type  Certificate 
Data  Sheet  (TCDS). 

Some  advisory  and  guidance 
information  applicable  to  transport 
airplane  cabin  safety  and 
crashworthiness  has  been  formally 
published  in  single-topic  ACs.  Advisory 
circulars  have  not  been  developed  for 
all  topics  related  to  cabin  safety  and 
crashworthiness,  however.  In  many 
instances,  the  introduction  of  nev/ 
technology  or  features,  or  the 
occiurence  of  incidents  or  accidents  has 
prompted  a  fresh  interpretation  of 
existing  regulations  or  the  introduction 
of  new  regulations.  Issue  papers  and 
special  conditions  have  in  some  cases 
documented  the  means  of  compliance 
found  to  be  satisfactory  to  the  FAA.  In 


other  instances,  applicants,  FAA 
Aircraft  Certification  Office  (ACO) 
managers,  and  foreign  regulatory 
authorities  have  requested 
interpretations  of  the  intent  of  specific 
regulations.  Responses  to  those  requests 
have  been  documented  in  the  form  of 
issue  papers,  and  policy  memorandums 
distributed  to  all  ACOs,  letters  to 
applicants  and  foreign  airworthiness 
authorities.  Generally,  all  these  types  of 
information  have  not  been  organized  or 
cataloged  in  a  manner  that  facilitates 
ready  access,  and  consequently,  it  is 
sometimes  difficult  to  identify  the 
guidance  that  may  exist  on  any  given 
topic.  This  proposed  AC  revision 
compiles  existing  policy  up  to  the 
previously  identified  part  25 
amendment  into  one  document,  so  that 
all  interested  parties  have  more  current 
and  easier  access  to  this  information. 
The  methods  and  procedures  described 
in  this  AC,  as  proposed  to  be  revised, 
have  evolved  over  many  years,  and 
represent  certification  practices 
pertinent  to  the  associated 
requirements,  at  the  indicated 
amendment  levels. 

Issued  in  Renton,  Washington,  on 
September  21, 1999. 
Vi  L.  Lipsld, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service, 
ANM-100. 

(FR  Doc.  99-26171  Filed  10-6-99;  8:45  amj 

BU.UNG  COOE  49ia-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Request  Renewal 
From  the  Office  of  Management  and 
Budget  (0MB)  of  a  Current  Public 
Collection  of  Information 

AGENCY:  Federal  Aviation 
Administration  (FAA),  (DOT). 


ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  the  FAA  invites  public 
comment  on  11  currently  approved 
public  information  collections  which 
will  be  submitted  to  OMB  for  renewal. 

DATES:  Comments  must  be  received  on 
or  before  December  6, 1999.    . 

ADDRESSES:  Comments  may  be  mailed 
or  delivered  to  the  FAA  at  the  following 
address:  Ms.  Judith  Street,  Room  612, 
Federal  Aviation  Administration, 
Standards  and  Information  Division, 
APF-100.  800  Independence  Ave.,  SW., 
Washington,  DC  20591. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Judith  Street  at  the  above  address  or  on 
(202)  267-9895. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
solicits  comments  on  the  following 
current  collection  of  information  in 
order  to  evaluate  the  necessity  of  the 
collection,  the  accuracy  of  the  agency's 
estimate  of  the  burden,  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected,  and  possible  ways  to 
minimize  the  burden  of  the  collection. 
Following  is  a  short  synopsis  of  the 
currently  approved  public  information 
collection  activity,  which  will  be 
,  submitted  to  OMB  for  review  and 
renewal: 

1.  2120-0010,  Repair  Station 
Certification.  14  CFR  Part  145.  The 
information  collected  on  FAA  Form 
8310-3,  Application  for  Repair  Station 
Certificate  and/or  Rating,  is  required 
from  applicants  who  wish  repair  station 
certification.  14  CFR  Part  145  prescribes 
the  requirements  for  issuing  repair 
station  certificates  and  associated 
ratings  to  maintenance  and  alteration 
facilities  the  collection  of  this 
information  is  necessary  for  the 
issuance,  renewal,  or  amendment  of 
applicant's  repair  station  certificates, 
and  ensuring  that  repair  stations  meet 
minimum  acceptable  standards.  There 
are  an  estimated  1100  applications 
annually  for  an  estimated  annual 
burden  of  305,000  hours. 

2.  2120-W26,  Domestic  and 
International  Flight  Plans.  The 
information  collected  on  FAA  Form 
7233-1  Domestic  Flight  Plan,  is  used  to 
control  aircraft  operating  imder 
instrument  flight  rules  and  to  provide 
search  and  rescue  information  in  the 
event  of  an  accident  or  incident.  The 
information  is  used  by  air  traffic 
controllers  and  search  and  rescue 
personnel.  The  information  collected  on" 
FAA  Form  7233-4.  fritemational  Flight 
Plan,  is  used  for  the  same  purposes  as 
domestic  flight  plans  and  is  used  by 
foreign  controllers  as  well  as  domestic. 
Statistics  are  not  kept  on  the  total 
niunber  of  flight  plans  filed  into  the 
national  airspace  system  (NAS).  The 
estimated  burden  associated  with  this 
collection  diuing  the  last  submission 
was  2.5  minutes  per  response,  times 
6,327,833  responses,  equaling  263,660 
hours  annually.  The  burden  associated 
with  this  submission  has  not  been 
calculated. 

3.  2120-0039.  Air  Carriers/ 
Commercial  Operators  14  CFR  Part  135. 
The  respondents  in  the  last  submission 
three  years  ago  was  an  estimated  1,700 
air  carriers  and  commercial  operators. 
The  estimated  total  annual  burden  in 
the  last  submission  was  1,000,000  hours 
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annually.  Each  operator  who  seeks  to 
obtain,  or  is  in  possession  of  an  air 
carrier  or  FAA  operating  certificate  must 
comply  with  the  requirements  of  14  CFR 
Part  135  in  order  to  maintain  data  which 
is  used  to  determine  if  the  air  carrier  or 
commercial  operator  is  operating  in 
accordance  with  minimum  safety 
standards. 

4.  2120-0043,  Recording  of  Aircraft 
Conveyances  and  Security  Documents. 
Approval  is  needed  for  security 
conveyances,  such  as  mortgages, 
submitted  by  the  public  for  recording 
against  aircraft,  engines,  propellers,  and 
spare  parts  locations.  There  is  an 
estimated  56,000  hoius  on  an  estimated 
56,000  respondents. 

5.  2120-0049,  Agricultural  Aircraft 
Operations,  14  CFR  part  137.  Standards 
have  been  established  for  the  operation 
of  agricultiu*al  aircraft  and  for  the 
dispensing  of  chemicals,  pesticides,  and 
toxic  substances.  Information  collected 
shows  applicant  compliance  and 
eligibility  for  certification  by  FAA.  14 
CFTR  Part  137  prescribes  requirements 
for  issuing  agricultural  aircraft  operator 
certificates  and  for  appropriate 
operating  rules.  We  estimate  4000 
respondents  with  an  estimated  annual 
burden  of  14,000  hours. 

6.  2120-0543,  Pilots  Convicted  of 
Alcohol  or  Drug  Related  Motor  Vehicle 
Offenses  or  Subject  to  State  Motor 
Vehicle  Administrative  Procedures.  The 
requested  information  (1)  is  needed  to 
mitigate  potential  hazards  presented  by 
airmen  using  alcohol  or  drugs  in  flight, 
(2)  is  used  to  identify  persons  possibly 
unsuited  for  pilot  certification,  and  (3) 
affects  those  pilot  who  have  been 
convicted  of  a  drug-or  alcohol  related 
traffic  violation.  The  respondents  are  an 
estimated  2,200  pilots  who  have  been  or 
will  be  convicted  of  a  drug  or  alcohol- 
related  traffic  violation.  The  estimated 
annual  burden  is  375  hours  . 

7.  2120-0545,  Race  and  National 
Origin  Identification.  The  collection  of 
data  is  necessary  for  examination  of 
employee  selection  procedures, 
enhancement  of  recruitment  programs 
and  providing  equal  employment 
opportunity  to  all  candidates.  The 
respondents  are  an  estimated  50,000 
individuals  taking  the  FAA  air  traffic 
control  specialist  examination.  The 
estimated  total  annual  burden  is  1,700 
hours. 

8.  2120-0552,  Suspected  Unapproved 
Part  Notification,  FAA  Form  8120-11, 
Suspected  Unapproved  Parts 
Notification.  The  information  collected 
on  the  FAA  Form  8120-11  vnll  be 
reported  by  manufacturers,  repair 
station  operations,  owner/operators,  or 
the  general  public  who  wish  to  report 
suspected  imapproved  parts  to  the  FAA. 


The  notification  information  is 
collected,  correlated,  and  used  to 
determine  if  an  unapproved  part 
investigation  is  in  fact  warranted.  It  is 
estimated  that  there  will  be  400 
respondents  annually  for  an  estimated 
burden  of  60  hours. 

9.  2120-0554,  Employment 
Standards— Parts  107  and  108  of  the 
Federal  Aviation  Regulations.  Section 
105  of  Public  Law  101-604,  the 
Aviation  Security  Improvement  Act  of 
1990,  directed  the  FAA  to  prescribe 
standards  for  the  hiring,  continued 
employment  and  contracting  of  air 
carrier  and  appropriate  airport  security 
personnel.  These  standards  were 
developed  and  have  become  part  of  14 
CFR  parts  107  and  108.  Airport 
operators  v\rill  maintain  at  their 
principal  business  office  at  least  one 
copy  of  evidence  of  compliance  with 
training  requirement  for  all  employees 
having  unescorted  access  privileges  to 
security  areas.  Air  carrier  ground 
seciu^ity  coordinators  are  required  to 
maintain  at  least  one  copy  of  the  annual 
evaluation  of  their  security-related 
functions.  This  is  a  recordkeeping 
burden  and  the  affected  public  is 
estimated  at  1,300  airport  operators  and 
air  ceirrier  checkpoints.  The  estimated 
aimual  recorkeeping  burden  is  16,300 
hours. 

10.  2120-0571,  Alcohol  Misuse 
Prevention  Program  for  Personnel 
Engaged  in  Specified  Aviation 
Activities.  This  regulation  required 
specified  aviation  employers  to 
implement  an  FAA-approved  Alcohol 
Misuse  Prevention  program  (AMPP)  to 
provide  the  FAA  with  an  AMPP 
certification  statement,  and  to  report 
annually  on  alcohol  testing  results.  The 
respondents  are  an  estimated  5,500 
specified  aviation  employers  for  an 
estimated  burden  of  32,000  hours 
annually. 

11.  2120-0606,  Fleet  and  Operations 
Reporting:  Grand  Canyon  National 
Park.  The  information  is  needed  to  (a) 
establish  accurate  information  on 
overflights  of  Grand  Canyon  National 
Park  for  noise  and  safety  management 
purposes;  (b)  validate  noise  models  for 
use  in  mitigation  studies;  (c)  determine 
when  and  where  noise  mitigation  is 
required  and  (d)  provide  the  basis  for  a 
flexible  and  adaptable  noise 
management  system. 

Issued  in  Washington,  DC,  on  October  1, 
1999. 

Patricia  W.  Carter, 

Acting  Manager,  Standards  and  Information 
Division,  APF-tOO. 

[PR  Doc.  99-26169  Filed  10-6-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Record  of  Decision  for  the  Adoption  of 
ttM  Colorado  Airspace  Initiative 
Prepared  by  the  Air  National  Guard 

agency:  Federal  Aviation 

Administration. 

ACTION:  Record  of  decision. 

summary:  The  Federal  Aviation 
Administration  (FAA),  after  carefully 
reviewing  the  Final  Environmental 
Impact  Statement  (FEIS)  prepared  by  the 
Air  National  GiArd  (ANG),  annoimces 
its  decision  to  adopt  the  ANG  FEIS  and 
implement  the  requested  Special  Use 
Airspace  changes  to  the  National 
Airspace  System  in  and  around  the  state 
of  Colorado.  This  airspace  initiative  is 
known  as  the  Colorado  Airspace 
Initiative  (CAI). 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Graffin.  Environmental 
Specialist,  Environmental  Programs 
Division  {ATA-300),  Office  of  Air 
Traffic  Airspace  Management,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW, 
Washington,  DC  20591  (202)  267-3075. 
SUPPLEMENTARY  INFORMATION:  As 
provided  in  40  CFR  1506.3  and  FAA   • 
Order  1050.1D,  "Policies  and 
Procedures  for  Considering 
Environmental  Impacts,"  the  FEIS  of 
another  Federal  Agency  may  be  adopted 
in  accordance  with  the  procedures  in  40 
CFR  1506.3.  Under  40  CFR  1506.3(b),  if 
the  actions  covered  by  an  EIS  and  the 
actions  proposed  by  another  Federal 
agency  are  substantially  the  same,  the 
agency  adopting  another  agency's 
statement  is  not  required  to  recirculate 
it  except  as  a  final  statement.  The  FAA 
has  determined  that  the  proposed  action 
of  modifying  existing  and  establishing 
new  military  training  airspace  areas 
over  the  State  of  Colorado  is 
substantially  the  same  as  the  actions 
considered  in  the  ANG's  FEIS.  FAA  staff 
has  independently  reviewed  the  ANG 
FEIS  and  has  determined  that  it  is 
current  and  that  the  FAA  NEPA 
procedures  have  been  satisfied.  FAA  has 
determined  that  the  FEIS  adequately 
assesses  and  discloses  the  potential 
environmental  impacts  of  the  proposed 
action.  FAA  staff  concluded  that,  after 
mitigation  measures  are  taken  into 
consideration,  the  existing  airspace  can 
be  modified  and  new  military  training 
airspace  can  be  established  with  no 
significant  impacts  on  environmental 
resources. 

The  ANG  has  requested  this  action  to 
respond  to  changers  in  readiness 
training  requirements.  The  requirements 
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are  reflected  in  specific  United  States 
Air  Force  regulations'for  military 
aircraft  and  personnel  operating  in  the 
affected  airspace.  Additionally,  this 
action  responds  to  the  changes  in 
commercial  aircraft  arrival  and 
departure  corridors  required  for 
operation  of  the  Denver  International 
Airport. 

The  Text  of  the  entire  Record  of 
Decision  is  provided  as  follows: 

I.  Introduction 

This  document  serves  as  the  Record  of 
Decision  (ROD)  for  the  Federal  Aviation 
Administration's  adoption  of  the  Air 
National  Guard's  (AGN)  Final 
Environmental  Impact  Statement  (FEIS) 
and  ROD  for  the  proposal  known  as  the 
"Colorado  Air  Initiative"  (CAI). 

Pursuant  to  Section  102(2)  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  and  the  Council  on 
Environmental  Quality  (CEQ) 
regulations  implementing  NEPA 
procedures  (40  CFR  Section  1500-1508), 
the  ANG  prepared  and  published  a  FEIS^ 
that  analyzed  the  potential 
environmental  impacts  associated  with 
modification  of  existing  airspace  and 
the  establishment  of  new  military 
training  airspace  in  and  around  Uie  state 
of  Colorado.  The  document  also 
considered  changes  in  airspace 
utilization  by  military  flying  units. 

The  FEIS  considered  three 
alternatives,  the  "Preferred  Alternative", 
the  "Original  Proposal"  and  the  "No 
Action  Alternative"  as  required  by  the 
CEQ  regulations.  Five  other  alternatives 
has  been  identified  but  were  eliminated 
from  further  consideration. 

The  ANG  has  submitted  the  FEIS 
along  with  the  supporting  aeronautical 
proposals  to  the  FAA  for  consideration 
and  adoption  pursuant  to  CEQ 
regulation  40  CFR  Part  1506.3.  The 
proposal  submitted  by  the  ANG  to  the 
FAA  for  consideration  is  the  alternative 
designated  by  the  ANG  as  the  Preferred 
Alternative.  This  alternative  is  also  the 
environmentally  preferred  alternative. 
The  Preferred  Alternative  proposes  the 
modification  of  three  existing  Military 
Operating  Areas  (MOA)  and  four 
Military  Training  Routes  (MTR),  the 
deletion  of  one  MTR  and  a  portion  of 
one  other,  as  well  as  the  establishment 
of  one  MOA  and  three  MTRs.  One  MOA 
would  remain  imchanged. 

The  following  is  a  discussion  of  the 
proposal  submitted  to  the  FAA,  a  brief 
discussion  of  the  other  alternatives 
considered,  environmental  impacts  and 
additional  mitigation  measures 
mandated  by  the  FAA  as  well  as  the 
decision  of  the  FAA. 


n.  Background 

The  ANG  prepared  the.  CAI  FEIS  in 
support  of  its  request  for  modification  to 
the  National  Airspace  System 
administered  by  the  FAA.  The  ANG 
requested  these  modifications  to  address 
new  military  airspace  training 
requirements  in  part  related  to  the 
modernization  of  their  aircraft  and 
weapons  systems.  The  ANG  is  also 
seeking  these  modifications  in  response 
to  changes  in  commercial  aircraft  arrival 
and  departure  corridors  dictated  by  the 
FAA  for  the  operations  of  the  Denver 
International  Airport. 

The  ANG  issued  the  CAI  FEIS  in 
August  1997  and  executed  its  ROD  in 
October  1997.  In  the  spring  of  1998,  the 
ANG  submitted  these  documents  to  the 
FAA  for  adoption  pursuant  to  CEQ 
guidelines.  Thereafter,  the  ANG 
submitted  its  aeronautical  proposals  to 
the  FAA,  formally  requesting  that  the 
FAA  make  the  requisite  changes  to  the 
National  Airspace  System. 

The  FAA  held  six  informal  airspace 
meetings.  In  response  to  many  of  the 
comments  received  as  well  as  to 
incorporate  safety  and  efficiency 
requirements,  the  FAA  mandated  the 
additional  mitigation  measures  that  are 
outlined  in  this  document. 

m.  Proposal 

The  ANG  FEIS  analyzed  three 
alternatives,  the  Preferred  Alternative, 
the  Original  Proposal,  and  the  No 
Action  Alternative.  Implementation  of 
either  the  Preferred  Alternative  or  the 
Original  proposal  would  result  in  a 
reduction  in  the  number  of  operations 
compared  to  the  No  Action  Alternative 
(existing  conditions).  Five  other 
alternatives  were  originally  identified 
but  were  not  carried  forth  for 
consideration.  The  ANG  in  its  ROD 
dated  October  28, 1997,  selected  the 
Preferred  Alternative.  "This  alternative 
was  also  the  environmentally  preferred 
alternative.  The  following  is  a 
discussion  of  the  alternatives 
considered. 

Preferred  Alternative 

The  Preferred  Alternative  was 
developed  in  response  to  issues  and 
concerns  raised  during  the  ANG  scoping 
process.  This  Alternative  took  into 
account  comments  made  by  the  CAI 
Working  Group  and  recommendations 
from  former  Governor  Romer's  Office. 

The  Preferred  Alternative  proposes 
the  modification  of  three  existing  MOAs 
and  four  MTRs,  the  deletion  of  one  MTR 
and  a  portion  of  one  other.  It  also 
proposes  the  establishment  of  one  MOA 
and  three  MTRs.  One  MOA  would 
remain  imchanged.  The  proposal 
considered  in  the  FEIS  is  as  follows: 


•  Modify  Kit  Carson  A/B  MOAs  and 
rename  them  Cheyenne  High  and  Low 
MOAs.  Minimum  altitude  would  be  raised 
from  100  feet  to  300  feet  Above  Ground  Level 
(AGL). 

•  Modify  Pinon  Canyon  MOA.  The  eastern 
border  would  be  moved  approximately  1 
nautical  mile  (NM)  to  provide  FAA  clearance 
criteria  for  a  north-south  airway. 

•  Utilize  La  Veta  MOA.  This  MOA  would 
remain  unchanged. 

•  Modify  Fremont  MOA  and  rename 
Airburst  MOA.  The  southeastern  comer 
would  be  extended  east  and  south  to  connect 
with  the  La  Veta  MOA.  The  modified 
airspace  would  be  renamed  Airburst  A,  B  and 
C  would  form  contiguous  airspace  with  the 
La  Veta  MOA  and  the  Airburst  range.  This 
would  exclude  an  area  over  Canon  Cify, 
Colorado  and  Penrose,  Colorado.  The  bottom 
elevation  of  Airburst  B  and  C  would  be  500 
feet  AGL. 

•  Establish  Two  Buttes  MOA.  This  MOA 
would  be  established  east  of  the  adjoining 
Pinon  Canyon  MOA.  The  MOA  would  be 
divided  into  low  and  high  areas.  The 
elevation  for  low  would  be  300  AGL  to 
10,000  mean  Sea  Level  (MSL).  The  elevation 
for  high  would  be  10,000  MSL  but  not  higher 
than  Flight  Level  (FL)  180. 

•  Modify  IR— 409.  The  bottom  elevation  of 
this  MOA  would  be  raised  from  surface  to 
300  feet  AGL  for  the  two  final  segments  and 
raised  from  surface  to  500  feet  AGL  for  the 
remainder  of  the  route.  The  route  width 
would  be  reduced  fit)m  16  NM  to  10  NM 
along  two  segments,  from  22  NM  to  8  NM 
along  one  segment  and  frt)m  16  NM  to  6NM 
for  the  remainder. 

•  Delete  VR-412. 

•  Modify  VR  413.  The  floor  would  be  . 
raised  from  surface  to  500  feet  AGL.  The 
route  width  would  be  reduced  to  6  NM.  The 
southwestern  most  turning  point  would  be  12 
NM  along  the  centerline  to  eliminate  flights 
over  the  Great  Sands  Dune  Natonal 
Monument.  Restrictions  would  be  added  to 
the  route  so  that  aircraft  would  remain  2000 
feet  AGL  to  the  maximum  extend  possible 
when  they  cross  the  Sangre  de  Cristo 
wilderness  areas  between  Highways  50  and 
285. 

•  Modify  IR-414.  The  minimum  altitude 
would  be  raised  frvm  the  surface  to  300  feet 
AGL.  The  width  would  be  reduced  from  28 
NM  to  6  NM.  An  existing  maneuver  area 
would  also  be  eliminated. 

•  Establish  XIR-424.  Create  a  new  MTR 
that  would  follow  the  reverse  ground  path  of 
IR-414  and  then  follow  the  existing  ground 
path  of  IR-409  to  the  Airburst  Range.  The 
bottom  altitude  of  XIR-424  would  be  500  feet 
AGL  from  Cottonwood  to  Airburst  Range. 

•  Modify  IR-415.  This  IR  would  be 
modified  so  that  it  would  join  IR-409  at 
Cedarwood  and  continue  to  the  Airburst 
Range.  The  minimum  altitude  for  this  route 
would  be  raised  from  the  surface  to  300  AGL 
beginning  at  Point  E  near  Cedarwood  and 
raised  from  the  surface  to  500  feet  AGL  from 
Point  E  to  Airburst  Range.  The  width  would 
be  reduced  from  21  NM  to  10  NM  and  from 
33NMtolONM. 

•  Modify  IR-416.  The  southern  portion  of 
this  route  from  Point  G  to  Point  L  would  be 
deleted.  The  altitude  for  the  remaining  route 
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would  be  raised  from  the  surface  to  300  feet 
AGL. 

•  Establish  XIR^26.  This  new  MTR  would 
follow  the  reverse  ground  path  of  the  current 
IR-416  from  Point  L  to  Point  G.  The 
minimum  altitude  of  this  route  would  be  300 
feet  AGL. 

•  Establish  XVR-427.  This  visual  route 
would  begin  approximately  7  NM  south  of 
the  northern  border  of  Cheyenne  MOA.  The 
route  would  proceed  southwest  then  north 
and  terminate  at  Airburst  Range.  The  new  VR 
would  conform  to  the  existing  IR-409  route 
widths  and  altitudes  beginning  at  Point  F. 
The  minimum  altitudes  prior  to  Point  F 
would  be  300  feet  AGL. 


Original  Proposal 

This  Alternative  had  been  identified 
by  the  ANG  during  its  scoping  process 
and  was  retained  for  further 
consideration  within  the  FEIS.  Under 
this  Alternative,  four  existing  MOAs 
and  MTRs  would  be  modified,  one  MTR 
and  a  portion  of  another  would  be 
deleted,  and  one  new  MOA  and  three 
new  MTRs  would  be  estabhshed.  After 
considering  public  input  received 
during  the  scoping  process,  the  ANG 
determined  that  the  Preferred 
Alternative  was  more  responsive  to  the 
pubhc  while  ensuring  that  their  training 
requirements  could  be  accomplished. 

No-Action  Alternative 

Under  the  No- Action  Alternative, 
existing  airspace  would  continue  to  be 
utilized.  No  modifications  to  training 
airspace  configuration  would  occur. 
However,  the  operations  at  the  Denver 
International  Airport,  since  its  opening, 
have  placed  limitations  on  the  ANG's 
use  of  existing  airspace.  In  addition, 
new  modem  warfare  training 
requirements  mandated  by  the  Air  Force 
necessitated  modification  to  the  existing 
airspace.  The  ANG  determined  that  the 
existing  airspace  would  not  enable  its 
pilots  to  accomplish  their  training 
requirements  in  a  manner  that  would 
adequately  prepare  them  for  wartime 
taskings.  Therefore,  this  alternative  was 
not  considered  a  viable  alternative. 

Alternatives  Identified  But  Not  Carried 
Forward  For  Further  Detailed  Study 

Five  other  alternatives  were  originally 
identified  by  the  ANG  but  were 
eliminated  from  further  detailed  study. 
They  are  as  follows:  (1)  Continued  use 
of  the  existing  MOAs  and  MTRs  aside 
from  those  addressed  previously  and  the 
creation  of  one  MOA  and  five  MTRs. 
The  new  MOAs  and  MTRs  were 
eliminated  because  they  did  not  meet 
criteria  established  for  meeting  aircrew 
proficiency  requirements  or  were 
dismissed  by  the  FAA.  (2) 
Establishment  of  6  new  MOAs.  Each 
MOA  was  eliminated  from  fiuther 
consideration  because  it  did  not  meet 


training  or  distance  from  home  station 
requirements.  (3)  The  elimination  of  the 
140th  Wing  of  the  COANG.  The  ANG 
eliminated  this  alternative  because  its 
evaluations  demonstrated  economic  and 
logistical  advantages  associated  writh 
individual  state  ANG  imits  including 
the  140th  Wing.  (4)  EUmination  of 
military  training  airspace  in  the  state  of 
Colorado.  This  alternative  would  have 
impaired  the  abiUty  of  pilots  stationed 
in  Colorado  from  accomplishing  the 
required  level  of  training.  (5) 
Replacement  of  all  military  airicraft 
training  with  simulator  assisted 
training.  Although  simulator  training 
does  assist  aircrews  in  obtaining  certain 
type  of  training  it  does  not  provide  the 
opportunity  to  obtain  the  most 
important  aspect  of  aircrew  proficiency 
training,  which  is  the  requirement  to 
conduct  actual  military  training  flights. 

Modification  to  the  Initial  Proposal 
Submitted  to  the  FAA 

In  addition  to  the  proposals 
considered  in  the  FEIS  and  considered 
as  part  of  the  Preferred  Alternative,  the 
ANG  ROD  detailed  minor  modifications 
of  five  MTRs.  These  modifications  had 
been  requested  by  the  FAA  stemming 
from  the  FAA's  on  going  aeronautical 
review.  They  are  as  follows: 

•  IR— 409.  Corridor  width  narrowed  along 
several  legs. 

•  IR-^14.  Corridor  width  narrowed  under 
Cheyenne  MOA. 

•  XIR-424.  Corridor  width  narrowed 
under  Cheyenne  MOA. 

•  IR-416.  Corridor  width  narrowed  under 
Cougar  MOA.  Southern  half  of  the  route 
would  not  be  eliminated. 

•  XIR-426.  Proposal  withdrawn  (adoptioiv 
of  the  no  action  alternative) 

IV.  Environmental  Consequences 

The  ANG,  in  its  FEIS,  considered  the 
potential  environmental  impacts 
associated  with  all  three  of  the 
alternatives  carried  forth  for  analysis. 
The  analysis  for  each  piece  of  airspace 
was  conducted  as  if  the  maximum 
possible  numbers  of  sorties  were  to  be 
performed  in  that  airspace.  The  ANG 
FEIS  considered  the  potential 
environmental  consequences  on  the 
following:  Noise,  Airspace 
Management/ Air  Traffic,  Land  Uses  and 
Resources,  Safety.  Visual  Resources  and 
Aesthetics,  Biological  Resources 
(Vegetation,  Wildlife  and  Domestic 
Animals  and  Threatened  and 
Endangered  Species),  Cultural 
Resources,  Air  Quality,  Socioeconomic 
Resources,  Earth  Resources,  Water 
Resources,  Hazardous  Material  Release, 
Himian  Health  Effects  and  Natural 
Quiet.  The  EIS  also  considered  the 
cumulative  impacts  of  the  proposal. 


The  ANG  ROD  concluded  the 
following: 

Based  on  the  analyses  conducted  for  the 
EIS,  neither  the  Preferred  Alternative,  the 
Original  Proposal,  nor  the  No-Action 
Alternative  result  in  significant 
environmental  impacts.  Any  impacts  which 
may  occur  can  be  minimized  through  the  use 
of  mitigation  measures."  (ANG  ROD  pg.  8) 

V.  Mitigation 

After  the  pubhcation  of  the  ANG 
ROD,  the  FAA  held  six  informal 
airspace  meetings.  From  the  input 
received  from  the  public,  as  well  as  to 
assist  the  FAA  in  disseminating  real 
time  information  relating  to  military 
training  flights  to  the  General  Aviation 
population,  the  F7\A  determined  that 
additional  mitigation  measures  were 
necessary.  In  addition  to  the  mitigation 
measures  the  ANG  set  forth  in  its  ROD, 
the  FAA  mandated  the  following 
modifications: 

•  No  operations  to  occur  between  the 
hours  of  10:00  P.M.  and  7:00  A.M. 

•  In  addition  to  renaming  the  Kit  Carson 
A/B,  Cheynne,  the  western  boundary  would 
be  relocated  10  NM  to  the  east. 

•  Reduction  of  Pinon  Canyon  MOA.  The 
eastern  boundary  would  be  modified  to 
coincide  with  the  eastern  edge  of  VR-109 
and  the  western  boundary  of  Two  Buttes 
MOA. 

•  Airburst  A  modified.  The  eastern, 
southern  and  western  boundaries  would  be 
the  same  as  the  existing  Fremont  MOA.  The 
southern  boundary  would  be  moved  north  to 
avoid  Canon  City  and  the  Fremont  Airport. 
Altitude  would  remain  the  same,  i.e.,  1500 
feet  AGL  but  not  higher  than  FL  180. 

•  Airburst  B  modified.  The  southern 
boundary  of  the  existing  Freemont  MOA 
would  be  moved  east  along  the  southern 
boundary  of  the  Fort  Carson  R-2601.  The 
altitude  would  be  500  feet  AGL  but  no  higher 
than  FL  180. 

•  Airburst  C  MOA  modlHed.  The  southern 
boundary  would  be  extended  south  of  the 
Airburst  B  MOA  to  highway  50.  then  west 
along  highway  50  to  a  point  south  of  Airburst 
B  MOA  then  north  to  the  southwest  comer 
of  the  Airburst  B  MOA.  The  altitude  would 
be  500  feet  AGL,  but  not  higher  than  8,500 
feet  MSL. 

•  IR-409  modified.  Point  E  would  be 
deleted  as  an  alternative  entry/exit  point.  The 
existing  segment  between  Point  H  and  Point 

I  would  become  VR-410/411. 

•  Creation  of  VR-410  and  VR-411.  These 
MTRs  were  created  in  lieu  of  the  expansion 
of  the  Airburst  MOA  extending  from  R-2601 
to  the  La  Veta  MOA.  VR-410  and  VR-411 
would  be  6  NM  wide  and  would  utilize  the 
same  centerline  as  the  existing  VR-409.  VR- 
410  would  be  the  northbound  route  and  VR- 
411  the  southbound  route.  The  Special 
Operating  Procedures  (SOP)  for  both  routes 
would  require  that  all  operations  conducted 
south  of  U.S.  Highway  50  occur  at  or  above 
8.500  feet  MSL. 

•  VR-413  narrowed  in  the  vicinity  of  the 
town  of  Moiiat.  Route  restrictions  and 
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reporting  requirements  added  to  the  route 
SOP. 

•  La  Veta  MOA  modified.  The  northwest 
tip  of  this  MOA  would  be  removed  to 
accommodate  Global  Position  System  (GPS) 
approach  procedures  and  airspace  to  the 
Fremont  County  Airport. 

•  Elimination  of  the  Cougar  MOA. 

The  environmental  analysis  contained 
within  the  FEIS  was  reviewed  by  the 
FAA  and  a  determination  made  that  any 
potential  environmental  impacts 
associated  with  the  modifications  made 
to  the  airspace  proposals  would  be 
consistent  with  those  already  disclosed 
in  the  FEIS. 

VI.  Public  Involvement  Process 

Informal  Aeronautical  Meetings 

In  response  to  public  interest  in  this 
proposal,  the  FAA  held  six  informal 
aeronautical  public  meetings  in  1998. 
Meetings  were  held  in  Saguache, 
Westcliffe,  Penrose,  Englewood, 
Colorado  Springs  and  La  Jimta, 
Colorado. 

421  comments  were  received  during 
these  informal  meetings  and  many  more 
were  submitted  in  writing  after  the 
meetings.  The  comments  were  read  and 
characterized.  The  major  issues 
identified  by  the  public  during  this 
process  and  responses  thereto  were 
compiled  in  a  docioment  entitled 
"Stmunary  of  Major  Environmental 
Comments  During  FAA  Aeronautical 
Review."  This  summary  was  mailed 
along  with  the  FAA's  Federal  Register 
Notice  dated  April  27, 1999  declaring 
the  Agency's  intent  to  adopt  the  ANG 
FEIS  to  those  individuals  who  had 
expressed  concern  about  the  initiative 
or  who  had  attended  an  aeronautical 
meeting. 

Informal  Public  Comment  Period 

In  a  Federal  Register  Notice  dated 
April  27, 1999.  (FR  Vol.  64,  pg.  22670) 
the  FAA  annotmced  that  it  was 
recirculating  the  ANG  FEIS  in 
compliance  with  CEQ  regulation  40  CFR 
Part  1506.3,  and  that  it  intended  to 
adopt  the  FEIS.  The  Federal  Register 
Notice  stated  that  FAA  would  receive 
public  comments  for  30  days  or  until 
May  28, 1999.  By  letter  dated  May  3, 
1999,  the  FAA  notified  interested 
members  of  the  public  of  its  intent  to 
adopt  the  ANG  FEIS.  Also  included  in 
the  mailing  was  a  copy  of  the  summary 
of  major  environmental  concerns 
discussed  above. 
The  public  comment  period  was 
.  extended  an  additional  30  days  to 
provide  the  public  the  opportimity  to 
submit  their  comment  on  the  references 
made  by  the  FAA  to  the  ANG 
aeronautical  proposal.  (FR  dated  May 
20, 1999,  Vol.  64,  pg.  27612)  In  a  letter 


dated  May  19. 1999,  the  FAA  mailed  a 
summary  of  those  refinements  to  the 
public  and  extended  the  period  during 
which  the  FAA  would  receive  public 
comments  until  Jime  21. 1999. 

At  the  request  of  members  of  the 
public,  the  period  during  which  the 
FAA  would  accept  comment  was 
extended  one  final  time.  By  Federal 
Register  Notice  dated  Jtme  11, 1999,  the 
FAA  extended  the  informal  public 
comment  period  to  August  2, 1999.  (FR 
Vol  64.  pp.  31676-31677) 

In  excess  of  400  comment  letters  were 
received  by  the  FAA  in  response  to  the 
Federal  Register  Notices  announcing  its 
intent  to  adopt  the  ANG's  FEIS.  The 
letters  were  carefully  read  and 
considered.  Major  areas  of  concern  were 
identified  and  a  general  response  was 
sent  to  concerned  citizens  by  letter 
dated  August  11. 1999.  All  letters  have 
become  part  of  the  administrative  record 
and  have  been  considered  by  the  federal 
decision-maker. 

Summary  of  Issues  of  Concern  to  the 
Public 

Informal  aeronautical  meetings  were 
held  by  the  FAA  to  obtain  aeronautical 
conmients  related  to  the  proposed 
modification  to  the  National  Airspace 
System.  However,  the  vast  majority  of 
conmients  made  by  the  public  during 
the  FAA's  six  informal  meetings  were 
related  to  concerns  about  the  potential 
for  environmental  impacts  and  the 
sufficiency  of  the  environmental 
analysis  performed  by  the  ANG.  The 
primary  concern  was  noise  and  the 
potential  impact  to  quality  of  life  for 
those  who  live  under  the  proposed 
airspace.  Below  is  a  list  of  the  major 
environmental  concerns  identified 
during  the  informal  meetings  in 
addition  to  those  raised  by  the  public 
during  the  informal  public  comment 
period.  The  ANG  FEIS  and  ROD  were 
reviewed  and  a  determination  made  that 
the  issues  identified  below  were 
adequately  analyzed  within  the  FEIS 
and  ROD. 

Issues  of  Concern 

(1)  Risk  of  aircraft  accidents  and  the 
inability  of  local  fire  and  rescue  to  respond 
to  an  accident. 

(2)  Concern  about  overflights  over  Route 
17. 

(3)  Noise  impacts  to  the  Moffat  School. 

(4)  Potential  disproportionate  effects  on 
low  income  and  minority  populations. 
(Environmental  Justice  concerns). 

(5)  Risk  of  collisions  with  other  airspace 
users. 

(6)  Potential  impacts  on  children's  health 
and  safety. 

(7)  Noise  and  compatible  land  use. 
including  startle  effect  on  horses  and  other 
livestock  and  sleep  disturbance. 


(8)  Potential  impacts  to  tourism  and 
property  values. 

(9)  Inability  to  obtain  "natural  quiet"  over 
National  Park  Service  Parks. 

(10)  Potential  Impacts  to  migratory  birds 
and  other  wildlife. 

(11)  Accountability  of  the  military  pilots. 

Vn.  Decision 

After  careful  and  thorough  review  of 
the  ANG's  FEIS.  the  FAA  has 
determined  that  the  FEIS  complies  with 
the  National  Environmental  Policy  Act 
of  1969.  (42  U.S.C.  Section  4371  et  seq.), 
the  CEQ's  implementing  regulations  (40 
CFR  Sections  1500-1508).  and  FAA's 
order  entitled  "Policies  and  Procedures 
For  Considering  Environmental 
Impacts"  (1050  Id).  The  FAA  has 
considered  the  contents  of  the  ANG 
FEIS.  and  the  ANG  ROD. 

Under  the  authority  delegated  to  me 
by  the  Administrator  of  the  Federal 
Aviation  Administration,  I  have  decided 
to  adopt  the  ANG  FEIS  pursuant  to  CEQ 
regulation  40  CFR  1506.3.  Moreover, 
having  considered  the  environmental 
and  aeronautical  comments  received 
from  the  public,  the  FAA  deems  it 
necessary  to  undertake  the  additional 
mitigation  measures  identified  above. 

Dated  September  28. 1999. 
William  J.  Marx, 

Manager,  Environmental  Programs  Division, 
Air  Traffic  Management  Program. 

Right  of  Appeal 

This  decision  is  taken  pursuant  to  49 
U.S.C.  Section  40101  et  seq.  and  49 
U.S.C.  Section  47101  and  constitutes  an 
order  of  the  Administrator,  which  is 
subject  to  review  by  the  Court  of 
Appeals  of  the  United  States  in 
accordance  with  the  provisions  of  49 
U.S.C.  Section  46110. 

Federal  Aviation  Administration, 

Environmental  Programs  Division, 
Air  Traffic  Airspace  Management 
Program,  Attn.:  Elizabeth  Gaffin, 
rm.  422,  800  Independence  Ave.,. 
SW,  Washington,  DC  20591. 

Issued  in  Washington,  DC,  on  October  1. 
1999. 

William  I.  Marx, 

Manager,  Environmental  Programs  Division. 
[FR  Doc.  99-26170  Filed  10-6-99;  8:45  am] 
BHJJNQ  CODE  4»10-1»-«l 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Summary  Notice  No.  PE-99-32] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  issued 

AGENCY:  Federal  Aviation 
Administration  tFAA) ,  DOT. 

ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 
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.  SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  emd 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  October  27. 1999. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel.  Attn:  Rule  Docket  (AGC- 

200).  Petition  Docket  No. 800 

Independence  Avenue,  SW, 
Washington.  DC  20591.  Comments  may 
also  be  sent  electronically  to  the 
following  internet  address:  9-NPRM- 
cmts@faa.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200).  Room  915G. 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue.  SW. 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cherie  Jack.  (202)  267-7271  or  Terry 
Stubblefield.  (202)  267-7624,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW,  Washington,  DC  20591. 

This  notice  is  published  pm-suant  to 
paragraphs  (c).  (e).  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 


Issued  in  Washington,  DC.  on  October  1, 
1999. 

Michael  E.  Chase, 

Acting  Assistant  Chief  Counsel  for 
Regulations. 

Petitions  for  Exemption 

Docket  No.:  29661. 

Petitioner:  Experimental  Aircraft 
Association, 

Section  of  the  FAR  Affected:  14  CFR 
91.319(a)(2). 

Description  of  Relief  Sought:  This 
exemption,  if  granted,  would  allow  the 
owner  of  a  special  airworthiness 
category  aircraft  to  be  compensated  for 
allowing  his/her  aircraft  to  be  used  fop- 
transition  training  and  flight  reviews 
under  part  61  by  authorized  flight 
instructors. 

(FR  Doc.  99-26168  Filed  10-6-99;  8:45  am] 
BILUNG  COOE  4910-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

The  Federal  Aviation  Administration 
(FAA)  Satellite  Operational 
Implementation  Team  (SOIT)  Hosted 
Forum  on  the  Capabilities  of  the  Global 
Positioning  System  (GPS)AVide  Area 
Augmentation  System  (WAAS)  and 
Local  Area  Augmentation  System 
(LAAS) 

agency:  Federal  Aviation 

Administration. 

ACTION:  Notice  of  meeting. 


Name:  FAA  SOFT  Forum  on  GPS/ 
WAAS/LAAS  Capabilities. 

Time  and  Date:  9:00  a.m.-5:00  p.m., 
November  15-16, 1999. 

Place:  The  Holiday  Inn  Fair  Oaks 
Hotel.  11787  Lee  Jackson  Memorial 
Highway,  Fairfax,  Virginia  22033. 

Status:  Open  to  the  aviation  industry 
with  attendance  limited  to  space 
available. 

Purpose:  The  FAA  SOFT  will  be 
hosting  a  public  fonun  to  discuss  the 
FAA's  GPS  approvals  and  WAAS/LAAS 
operational  implementation  plans.  This 
meeting  will  be  held  in  conjunction 
with  a  regularly  scheduled  meeting  of 
the  FAA  SOIT  and  in  response  to 
aviation  industry  requests  to  the  FAA 
Administrator.  Formal  presentations  by 
the  FAA  will  be  followed  by  a  question 
and  answer  session.  Those  planning  to 
attend  are  invited  to  submit  proposed 
discussion  topics. 

Registration 

Participants  are  requested  to  register 
their  intent  to  attend  this  meeting  by 
October  29, 1999.  Names,  affiliations, 
telephone  and  facsimile  numbers 


should  be  sent  to  the  point  of  contact 
listed  below. 

Point  of  Contact 

Registration  and  submission  of 
suggested  discussion  topics  may  be 
made  to  Mr.  Steven  Albers.  phone  (202) 
267-7301,  fax  (202)  267-5086,  or  e-mail 
at  steven.CTR.albers@faa.gov. 

Issued  in  Washington,  DC  on  September 
13,  1999. 

Hank  Cabler, 

SOIT  Co-Chairman. 

[FR  Doc.  99-26172  Filed  10-6-99;  8:45  am] 

BILLING  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-99-6268;  Notice  1  ] 

AmTran  Corporation;  Receipt  of 
Application  for  Decision  of 
Inconsequential  Noncompliance 

AmTran  Corporation  (AmTran),  of 
Conway,  Arkansas,  has  determined  that 
some  AmTran  model  RE  (rear  engine) 
school  buses  do  not  meet  the  emergency 
exits  requirements  for  the  rear  push  out 
windows  specified  in  Federal  Motor 
Vehiclfc  Safety  Standard  (FMVSS)  No. 
217,  "Bus  Emergency  Exits  and  Window 
Retention  and  Release"  and  has  filed  an 
appropriate  report  pursuant  to  49  CFR 
Part  573,  "Defects  and  Noncompliance 
Reports."  AmTran  has  also  applied  to  be 
exempted  from  the  notification  and 
remedy  requirements  of  49  U.S.C. 
Chapter  301  "  "Motor  Vehicle  Safety" 
on  the  basis  that  the  noncompliance  is 
inconsequential  to  motor  vehicle  safety. 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgement  concerning  the 
merits  of  the  application. 

FMVSS  No.  217,  S5.2.3.4(b)  requires 
that  school  buses  that  are  equipped  with 
a  left  side  emergency  exit  door  instead 
of  a  rear  emergency  exit  door  also  be 
equipped  with  a  rear  push-out  window 
that  provide  a  minimum  opening 
clearance  41  centimeters  high  and  122 
centimeters  wide. 

AmTran  has  notified  the  National 
Highway  Traffic  Safety  Administration 
that  it  had  manufactured  approximately 
1,100  model  RE  school  buses  between 
January  1. 1998  and  April  21. 1999  that 
do  not  provide  for  the  minimum 
clearance  requirements  for  the  rear 
push-out  emergency  exit  windows. 
AmTran  stated  the  following: 
Description  of  Equipment  Involved: 
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Some  rear  emergency  exit  windows  in 
AmTran  RE  buses,  with  74  inch  head  room, 
do  not  meet  the  requirement  of  41  centimeter 
vertical  opening  as  specified  on  FMVSS  No. 
217.  The  height  of  the  window  opening  on 
the  interior  wall  of  the  bus  is  41.9 
centimeters  high.  The  window  is  hinged  at 
the  top,  and  when  opened  the  bottom  edge 
swings  upward  and  outward  with  the 
assistance  of  "gas  springs".  When  fully 
opened,  the  plane  of  the  window  inclines  at 
'its  outward  edge  toward  the  ground  at 
approximately  15  degrees.  Around  the 
window,  there  is  a  frame  that  projects  toward 
the  interior  of  the  bus.  perpendicular  to  the 
window  surface.  As  the  window  rotates 
open,  the  interior  edge  of  the  frame  rotates 
outward  and  downward,  reducing  the 
window  opening  to  38.8  cm  or  2.2  cm  less 
than  the  specified  height. 
Data  and  Arguments  Supporting  Petition: 
While  the  units  involved  have  an  opening 
2.2  centimeters  less  than  the  requirement  of 
FMVSS  217  part  S5. 2. 3. 1(b),  the  windows 
exceed  the  requirements  of  Standard  217, 
part  S5.4.2.1(c)  Emergency  exit  windows. 
Part  S5.4.2.1(c)  specifies  the  following. 
"After  the  release  mechanism  has  been 
operated,  each  emergency  exit  window  of  a 
school  bus  shall,  under  the  conditions  of  S6., 
both  before  and  after  the  window  retention 
test  of  S5.1.  using  force  levels  specified  in 
S5.3.3.2,  be  manually  extendable  by  a  single 
occupant  to  a  position  that  provides  for  an 
opening  large  enough  to  admit  unobstructed 
passage,  keeping  a  major  axis  horizontal  at  all 
times,  of  an  ellipsoid  generated  by  rotating 
about  its  minor  axis  an  ellipse  having  a  major 
axis  of  50  centimeters  and  a  minor  axis  of  33 
centimeters."  The  units  involved  even  with 
the  reduced  opening  have  an  unobstructed 
opening  of  38.8  centimeters  which  exceed 
the  minor  axis  by  5.8  centimeters.  Therefore, 
a  passenger  able  to  exit  the  emergency  exit 
windows  shall  easily  clear  the  rear 
emergency  exit  window  as  well. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  application  of 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  U.S.  Department  of  Transportation 
Docket  Management,  Room  PL-401,  400 
Seventh  Street,  SW,  Washington^  DC 
20590.  It  is  requested,  but  not  required, 
that  two  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  notice  will  be  published  in  the 


Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  November  8, 
1999. 

(49  U.S.C.  30118  and  30120;  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  October  4, 1999. 
Stephen  R.  Kratzke, 

Acting  Associate  Administrator  for  Safety 
Performance  Standards. 
[PR  Doc.  99-26150  Filed  10-6-99;  8:45  am) 
BILUNG  CODE  4910-S9-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-9»-«269;  Notice  1] 

IMPCO  Technoiogies;  Receipt  of 
Application  for  Decision  of 
Inconsequential  Noncompliance 

IMPCO  Technologies  (IMPCO),  of 
Irvine,  California,  has  determined  that  a 
number  of  1997  and  1998  bi-fueled 
compressed  natural  gas  (CNG) 
Chevrolet/CMC  C2500  and  Sierra  model 

pickup  trucks  do  not  meet  the  

requirements  of  S5.3  and  S5.4  of  49  CFR 
571.303,  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  303,  "Fuel 
System  Integrity  of  Compressed  Natural 
Gas  Vehicles,"  and  has  filed  an 
appropriate  report  pursuant  to  49  CFR 
Part  573,  "Defects  and  Noncompliance 
Reports."  IMPCO  has  also  applied  to  be 
exempted  from  the  notification  and 
remedy  requirements  of  49  U.S.C. 
Chapter  301— "Motor  Vehicle  Safety" 
on  the  basis  that  the  noncompliance  is 
inconsequential  to  motor  vehicle  safety. 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgement  concerning  the 
merits  of  the  application. 

FMVSS  No.  303,  S5.3  requires  that 
CNG  vehicles  shall  be  permanently 
labeled,  near  the  vehicle  refueling 
connection,  with  the  information 
specified  in  S5.3.1  and  S5.3.2  of  this 
section.  The  information  shall  be  visible 
to  a  person  standing  next  to  the  vehicle 
during  refueling,  in  English,  and  in 
letters  and  numbers  that  are  not  less 
than  4.76  mm  Vie  inch)  high.  S5.3.1 
requires  the  statement:  "Service 

pressure  kPa  ( psig)," 

and  S5.3.2  requires  the  statement  "See 


instructions  on  fuel  container  for 
inspection  and  service  life." 

S5.4  requires  that,  when  a  motor 
vehicle  is  delivered  to  the  first 
purchaser  for  purposes  other  than 
resale,  the  manufacturer  shall  provide 
the  pim:haser  with  a  written  statement 
of  the  information  in  S5.3.1  and  S5.3.2 
in  the  owner's  manual,  or,  if  there  is  no 
owner's  manual,  on  a  one-page 
document.  The  information  shall  be  in 
English  and  in  not  less  than  10  point 
type. 

IMPCO  has  notified  the  National 
Highway  Traffic  Safety  Administration 
that  in  model  years  1997  and  1998,  it 
altered  400,  1997  and  285,  1998 
Chevrolet/GMC  C2500  and  Sierra  model 
pickup  trucks  that  did  not  fully  comply 
with  die  labeling  requirements  specified 
in  49  CFR  571.303.  IMPCO  stated  that 
the  noncompliance  consists  of 
deviations  from  the  wording  required  on 
the  CNG  vehicle  label  and  in  the 
owner's  manual. 

IMPCO  supported  its  application  for 
inconsequential  noncompliance  by 
stating  that  an  out-of-date  version  of 
FMVSS  No.  303,  which  did  not  contain 
specific  requirements,  was  used  by  the 
supplier  that  prepared  the  label  and 
owner's  manual  supplement.  As  a  result 
the  CNG  vehicle  label  applied  near  the 
refueling  connection,  and  the  owmer's 
manual  for  the  subject  vehicles,  did  not 
contain  the  exact  statements  required  by 
FMVSS  No.  303,  S5.3  and  S5.4. 

IMPCO  stated  that  the  refueling  valve 
label  clearly  states  the  operating 
pressure  and  refers  the  user  to  the 
owner's  manual  for  information  about 
tank  service  life.  IMPCO  also  placed  an 
additional  label  under  the  hood,  on  the 
fan  shroud,  that  would  be  visible  during 
more  frequent  routine  service,  such  as 
fluid  check  and  oil  changes.  This 
additional  label  again  specifies  the 
service  pressure  and  the  tank  expiration 
date.  IMPCO  further  stated  that  the 
owner's  manual  indicates  the  service 
life,  inspection  information,  and  also 
provides  a  form  to  record  the  expiration 
date.  IMPCO  believes  that  the  labels  and 
ovwier's  manual  supplement  provided 
with  these  vehicles  are  responsive  to 
and  consistent  with  the  rationale  and 
intent  of  the  requirements,  even  though 
the  exact  words  required  by  the 
standard  are  not  used. 

The  required  words  and  actual  words 
are  shown  as  follows: 


FMVSS  paragraph 


S5.3. 
5.3.2 


Required  label  wording 


1SERVICE  PRESSURE  24820  kPa  (3600  psig) 

SEE   INSTRUCTIONS  ON   FUEL  CONTAINER   FOR   IN- 
SPECTION AND  SERVICE  LIFE. 


1997  and  1998  Bi-fuel  tnjck  label  wording 


3600  RSI  SYSTEM  OPERATING  PRESSURES. 
SEE  CNG  OWNERS  MANUAL  SUPPLEMENT  FOR  FUEL 
TANK  SERVICE  LIFE. 
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FMVSS  para- 
graph 


S5.4 


Required  owner's  manual  wording 


SERVICE  PRESSURE  24820  kPa  (3600  psig) 


CNG  tnjck  owner's  manual  wording 


XS5.4 


SEE   INSTRUCTIONS  ON   FUEL  CONTAINER 
FOR  INSPECTION  AND  SERVICE  LIFE. 


This  system  operates  at  pressures  up  to  3600 

PSI  (24.8  MPa).  (p.  iv). 
The  CNG  fuel  system  is  designed  to  use  a  fill 

pressure  of  3.600  psi  (24.8  Mpa).at  70°  F 

(2rC)  (P.  6-3). 
13.2  gallons  (equivalent)  (50  L)  at  3600  psi  (24  8 

Mpa)  and  70=F-(2rC)  (page  6-6). 
13  GGE  (Gasoline  Gallon  Equivalent)  (49  L)  at 

3600  psi  (24.8  Mpa)  and  70°  F  (21  °C).  (page 

6—6). 

3600  PSI  SYSTEM  PRESSURE  (page  7-7)  

A  trained  technician  must  remove  the  tank  cover 

and  perfrom  a  CNG  fuel  tank  and  mounting 

bracket  inspection  every  three  years  or  36,000 

miles    (60,000    km)    whichever   comes   first 

(Page  7-6). 
The  CNG  fuel  tank  has  a  service  life  of  15  years. 

After  the  tank  expiration  date,  the  tank  must  be 

replaced  by  an  authorized  GM  dealer  (Paoe 

7-7).  ^ 

This  (expiration)  date  is  listetf  on  the  fuel  tank 
and  tfie  fuel  tank  cover  label.  (Page  7-7). 

This  (expiration)  date  is  listed  on  the  fuel  tank 
and  the  fuel  tank,  the  fuel  fill  door  label  and 
the  underhood  bi-fuel  information  label  (Paoe 
7-7).    ,  ** 

CNG  Fuel  Tank  Inspection  Record  (page  7-8) .... 


1997 
Manual 


1998 
Manual 


X 
X 


X 
X 


X 
X 


IMPCO  stated  the  following: 

IMPCO  believes  that  the  labels  and  owner's 
manual  supplement  information  provided 
with  these  vehicles  are  responsive  and 
consistent  with  the  rationale  and  intent  of  the 
requirements,  even  though  the  exact  words 
required  by  the  standard  are  not  used.  The 
actual  labels  and  the  owner's  manual 
supplement  provide  equivalent  information 
required  by  FMVSS  303,  S5.3  and  S5.4.  The 
CNG  refueling  valve  label  clearly  states  the 
operating  pressure  and  refers  the  user  to  the 
owner's  manual  for  information  about  tank 
service  life.  Both  the  refueling  valve  and  the 
underhood  labels  include  the  service 
expiration  date  and  the  owners  manual 
indicates  the  service  life,  inspection 
information,  and  provide  a  form  to  record  the 
expiration  date. 

Virtually  all  CNG  refueling  stations 
incorporate  an  overfill  protection  system. 
Granted,  a  few  CNG  fill  stations  exist  that  are 
capable  of  providing  a  fill  greater  than  3,000 
psi,  however,  the  vehicle  fill  valve  is 
designed  to  be  incompatible  with  fill  stations 
that  have  a  fill  pressure  greater  than  the 
vehicle's  rated  service  pressure.  For  example, 
a  vehicle  with  a  fill  valve  rated  at  3,600  psi 
would  be  capable  of  filling  at  a  3,600.  3,000 
or  2,400  psi  fill  station.  However,  it  would 
be  incapable  of  filling  at  a  5,000  psi  fill 
station. 

Also,  the  subject  vehicles  are  equipped 
with  a  CNG  container  validated  up  to  200 
percent  of  the  service  pressure  without 
leakage  as  required  by  FMVSS  304,  S7.2.2  for 
such  containers.  Thus,  even  in  the  unlikely 
event  of  an  overfill,  the  CNG  containers  are 
designed  to  provide  adequate  protection. 
IMPCO  has  not  received  any  reports  of 
injuries  or  property  damage  associated  with 
overfilling  of  these  vehicles  and  believes  it  is 
extremely  remote  that  these  deviations  from 


FMVSS  303  label  and  owner's  manual 
requirements  could  contribute  to  an  injury  or 
property  damage  incident. 

For  all  of  these  reasons,  IMPCO  believes 
that  this  noncompliance  is  inconsequential  to 
motor  vehicle  safety.  Accordingly,  IMPCO 
petitions  that  it  be  exempted  fi-om  the 
remedy  and  recall  provisions  of  the  Motor 
Vehicle  Safety  Act  in  this  case. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  on  the  application  of 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  U.S.  Department  of  Transportation 
Docket  Management,  Room  PL-401.  400 
Seventh  Street,  SW,  Washington,  DC 
20590.  It  is  requested,  but  not  required, 
that  two  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  notice  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  November  8, 
1999. 

(49  U.S.C.  30118  and  30120;  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 


Issued  on:  October  4. 1999. 
Stephen  R.  Kratzke, 

Acting  Associate  Administrator  for  Safety 

Performance  Standards. 

(FR  Doc.  99-26149  Filed  10-6-99:  8:45  aqjj 

BIUJNG  CODE  4910-5»-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-99-6271;  Notice  1] 

Safeline  Corporation;  Receipt  of 
Applications  for  Decision  of 
Inconsequential  Noncompliance 

Safeline  Corporation,  of  Denver, 
Colorado,  has  determined  that  a  number 
of  child  restraint  systems  fail  to  comply 
with  sections  of  49  CFR  571.213, 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  213,  "Child  Restraint 
Systems,"  and  has  filed  appropriate 
reports  pursuant  to  49  CFR  Part  573, 
"Defects  and  NoncompUance  Reports." 
Safeline  has  also  applied  to  be 
exempted  from  the  notification  and 
remedy  requirements  of  49  U.S.C. 
Chapter  301— "Motor  Vehicle  Safety" 
on  the  basis  that  the  noncompliances 
are  inconsequential  to  safety. 
Safeline  has  identified  two 
noncompliant  conditions,  and  has  filed 
separate  applications  for  each  of  these 
conditions.  This  notice  addresses  each 
of  these  applications.  This  notice  is 
published  under  49  U.S.C.  30118  and 
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30120.  and  does  not  represent  any 
agency  decision  or  other  exercise  of 
judgement  concerning  the  merits  of  the 
application. 

Omission  of  Air  Bag  Warning  Label. 
FMVSS  No.  213  has  required  rear-facing 
child  restraints  to  be  labeled  with  an  air 
bag  warning  since  August  1994  (59  FR 
7643).  Beginning  on  August  15, 1994. 
S5.5.2(k)  of  FMVSS  No.  213  required  all 
rear-facing  child  restraint  systems  to 
have  a  label  warning  the  consumer  not 
to  place  the  rear- facing  child  restraint 
system  in  the  front  seat  of  a  vehicle  that 
has  a  passenger  side  air  bag,  and  a 
statement  describing  the  consequences 
of  not  following  the  warning.  These 
statements  were  required  to  be  on  a  red, 
orange,  or  yellow  contrasting 
background,  and  placed  on  the  side  of 
the  restraint  designed  to  be  adjacent  to 
the  front  passenger  door  of  a  vehicle, 
visible  to  a  person  installing  the  rear- 
facing  child  restraint  system  in  the  front 
passenger  seat. 

This  labeling  requirement  was  revised 
in  1996  (61  FR  60206)  to  require  an 
enhanced  and  much  more  prominent 
warning  on  a  distinct  label.  In  the  case 
of  each  child  restraint  system  that  can 
be  used  in  a  rear-facing  position  and  is 
manufactured  on  or  after  May  27, 1997, 
S5.5.2(k)(4)  of  FMVSS  No.  213  requires 
this  label  to  be  permanently  affixed  to 
the  outer  surface  of  the  cushion  or 
padding  in  or  adjacent  to  the  area  where 
a  child's  head  would  rest,  so  that  the 
label  is  plainly  visible  and  readable.  The 
text  portion  of  this  label  consists  of  a 
heading  reading  "WARNING",  with  the 
following  messages  under  that  heading: 
DO  NOT  place  rear-facing  child  seat 
on  front  seat  with  air  bag. 

DEATH  OR  SERIOUS  INJURY  can 
occur. 

The  back  seat  is  the  safest  place  for 
children  12  and  under. 

Opposite  the  text,  the  warning  label 
has  a  pictogram  showing  an  inflating  air 
bag  striking  a  rear-facing  child  seat, 
surrounded  by  a  red  circle  with  a  slash 
across  it.  The  label  must  also  conform 
to  size  and  color  requirements  specified 
in  S5.5.2(k)(4)(i)  through 
S5.5.2(k)(4)(iii). 

Safeline  has  notified  us  that  between 
June  14, 1997  and  September  15,  1997, 
it  sold  between  750  and  900  Sit'n'Stroll 
Child  Restraints,  Model  3240,  that  do 
not  have  the  revised  air  bag  warning 
label  required  by  S5.5.2(k)(4)  of  FMVSS 
No.  213.  The  noncompliance  occurred 
because  the  seat  cover  assemblies  for  the 
affected  units  were  manufactured  prior 
to  May  27, 1997,  consistent  with 
Safeline's  normal  production  cycle  and 
prior  to  the  effective  date  of  the  new 
requirement.  These  work  in  progress 
seat  cover  assemblies  were  then  used  in 


final  assembly  subsequent  to  May  27, 
1997. 

Safeline  supports  its  application  for 
inconsequential  noncompliance  with 
the  following: 

Because  of  the  significant  lapse  in  time 
since  the  noncompliance,  the  products  are  no 
longer  being  used  in  the  rear  facing  seating 
configuration.  The  purpose  of  the  air  bag 
warning  statement  is  to  prevent  children 
from  being  placed  rear  facing  in  the  front  seat 
of  a  vehicle  equipped  with  a  passenger  side 
air  bag.  Since  it  is  recommended  children 
remain  rear  facing  for  at  least  12  months,  and 
it  has  been  24  months  since  the  products 
have  been  sold,  it  is  likely  these  units  are  no 
longer  being  used  in  the  rear  facing  position. 

Seat  cover  subassemblies  were 
manufactured  prior  to  May  27, 1997. 

Quantity  of  units  not  complying  with 
amended  rule  is  small.  Between  750  and  900 
units  were  sold  that  do  not  comply  with  the 
requirements. 

Because  existing  warning  statements  are 
found  on  the  labels  of  the  product  and  in  the 
instruction  manual.  While  Safeline 
Corporation  strongly  concurs  the  new  air  bag 
warning  statement  is  an  effective 
enhancement  in  the  proper  usage  of  child 
restraint  systems,  the  previously  existing 
warnings  clearly  state  the  hazards  of  placing 
a  rear  facing  child  restraint  in  a  seating 
position  with  an  air  bag.  Additionally,  the 
exposure  provided  by  the  widespread 
national  media  campaign  has  been  effective 
in  educating  parents  of  the  dangers  regarding 
the  placement  of  rear  facing  child  restraint 
systems  in  vehicles  with  air  bags. 

The  probability  of  a  second  hand  owner 
receiving  information  through  a  recall 
notification  is  unlikely.  Thus,  the  likelihood 
is  small  that  a  second  hand  owner,  using  the 
product  in  the  rear  facing  position,  would 
actually  receive  the  recall  notification. 

Certification  of  Child  Restraint  to  25 
Pounds  in  Rear-Facing  Position.  S7.1(c) 
of  FMVSS  No.  213  states  that: 

A  child  restraint  that  is  recommended  by 
its  manufesturer  in  accordance  with  S5.5  for 
use  either  by  children  in  a  specified  mass 
range  that  includes  any  children  having  a 
mass  greater  than  10  kg  (20  lbs)  but  not 
greater  than  18  kg  (40  lbs),  or  by  children  in 
a  specified  height  range  that  includes  any 
children  whose  height  is  greater  than  850 
mm  but  not  greater  than  1100  mm,  is  tested 
with  a  9-month-old  test  dummy  conforming 
to  part  572  subpart  J,  and  a  3-year-old  test 
dummy  conforming  to  part  572  subpart  C  and 
S7.2,  provided,  however,  that  the  9-month- 
old  test  dummy  is  not  used  to  test  a  booster 
seat. 

In  October  1998,  we  requested  that 
Safeline  identify  the  dummy  that  was 
utilized  to  evaluate  the  Sit'n'Stroll  child 
restraint,  and  provide  a  copy  of  each  test 
report  and  any  engineering  analysis  that 
formed  the  basis  of  Safeline's 
certification  of  the  Sit'n'Stroll  child 
restraint  system  to  the  performance 
requirements  of  FMVSS  No.  213  for 
recommended  usage  greater  than  22 


potmds  in  the  rear-facing  seating 
configuration.  In  response,  Safeline 
submitted  test  data  from  Calspan 
Corporation  and  the  University  of 
Michigan  which  reflected  failures  of 
seat  back  angle  requirements  and/or 
structural  integrity  requirements  with  a 
3-year-old  dummy  positioned  in  the 
rear-facing  position.  However,  passing 
test  results  were  achieved  for  these 
requirements  with  a  20-potmd  TNO 
dummy  weighted  to  25  pounds  and 
positioned  in  the  rear-facing  position. 
Safeline  concluded  that  the  Sit'n'Stroll 
child  restraint  model  "could  safely  be 
used  in  the  rear-facing  position  at  a 
weight  not  to  exceed  25  pounds." 
_  In  June  1999,  we  notified  Safeline  that 
the  Sit'n'Stroll  child  restraint  does  not 
appear  to  meet  the  applicable 
requirements  of  FMVSS  No.  213  with 
the  3-year-old  dummy  in  the  rear-facing 
position.  Safeline's  determination  that 
the  Sit'n'Stroll  child  restraint  model 
complies  with  FMVSS  No.  213  based  on 
test  resuhs  with  the  20-pound  TNO 
dummy  weighted  to  25  pounds  in  the 
rear-facing  position  is  invalid  because 
this  dummy  is  not  specified  by  FMVSS 
No.  213.  All  Sit'n'Stroll  child  restraints, 
model  3240,  manufactured  by  Safeline 
between  November  1996  and  June  1999 
have  been  recommended  for  use  for  up 
to  25  pounds  in  the  rear-facing  position. 
A  total  of  21,759  units  are  affected  by 
this  noncompliance. 

Safeline  supports  its  application  for 
inconsequential  noncompliance  with 
the  following: 

The  Sit'n'Stroll  meets  all  rear  facing  testing 
criteria  using  a  20-pound  TNO  dummy 
weighted  to  25  pounds.  Our  testing  has 
shown  that  an  infant  dummy  weighted  to  25 
pounds  had  minimal  additional  affects  on  the 
seat  back  rotation  angle  results  relative  to  the 
dummy  specified  in  FMVSS  No.  213.  The 
maximum  seat  back  rotation  angle  we  have 
experienced  in  dynamic  testing  is 
significantly  less  than  the  allowable  70- 
degree  maximum.  These  results  provided  the 
confidence  to  previously  recommend  the 
usage  of  the  Sit'n'Stroll  for  children  weighing 
no  more  than  25  pounds  in  the  rear  facing 
seating  position. 

Safeline  Corporation  is  aware  of  no 
incidents,  claims,  reports,  injuries,  fatalities 
or  warranty  issues  of  children  22  to  25 
pounds  being  injured  or  harmed  in  any  way 
by  the  extended  use  of  the  Sit'n'Stroll. 

The  large  surface  area  of  the  base  of  the 
Sit'n'Stroll  reduces  the  protrusion  of  the 
child  restraint  into  the  automobile's  seat.  The 
Sit'n'StroU's  unique  design — the  wide, 
uninterrupted  base  surface  area — ^relative  to 
other  convertible  child  restraints,  produces 
seat  back  rotation  angle  results  well  below 
the  maximum  allowable  criteria  by  more 
effectively  distributing  the  dynamic  forces. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  applications  of 


Safeline  described  above.  Comments 
should  refer  to  the  docket  number  and 
be  submitted  to:  U.S.  Department  of 
Transportation  Docket  Management, 
Room  PL-401,  400  Seventh  Street,  SW, 
Washington,  DC  20590.  It  is  requested, 
but  not  required,  that  two  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  conunents  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  November  8, 
1999. 

(49  U.S.C.  30118  and  30120:  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  October  4, 1999. 
Stephen  R.  Kratzke, 

Acting  Associate  Administrator  for  Safety 
Performance  Standards. 
(FR  Doc.  99-26151  Filed  10-6-99;  8:45  am] 
BIUJNG  COOE  4910-59-P 


DEPARTMErfT  OF  TRANSPORTATION 

Saint  Lawrence  Seaway  Development 
Corporation 

Advisory  Board;  Notice  of  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463;  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  the 
Advisory  Board  of  the  Saint  Lawrence 
Seaway  Development  Corporation 
(SLSDC),  to  be  held  at  10:00  a.m.  on 
Friday,  October  15, 1999,  by  conference 
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call  in  the  Office  of  the  Administrator, 
room  5424,  400  7th  Street,  SW. 
Washington,  DC.  The  agenda  for  this 
meeting  will  be  as  follows:  Opening 
Remarks;  Consideration  of  Minutes  of 
Past  Meeting;  Review  of  Programs;  New 
Business;  and  Closing  Remarks. 

Attendance  at  meeting  is  open  to  the 
interested  public  but  limited  to  the 
space  available.  With  the  approval  of 
the  Administrator,  members  of  the 
public  may  present  oral  statements  at 
the  meeting.  Persons  vrishing  further 
information  should  contact  not  later 
than  October  12. 1999,  Marc  C.  Owen, 
Advisory  Board  Liaison,  Saint  Lawrence 
Seaway  Development  Corporation,  400 
Seventh  Street,  SW,  Washington,  DC 
20590;  202-366-6823. 

Any  member  of  the  public  may 
present  a  written  statement  to  the 
Advisory  Board  at  any  time. 

Issued  at  Washington,  IX]  on  October  4. 
1999. 

Mare  C.  Owen. 

Advisory  Board  Liaison. 

[FR  Doc.  99-26270  Filed  10-6-99;  8:45  am] 

BIUJNG  COOE  4910-61-f> 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

indexing  the  Annual  Operating 
Revenues  of  Railroads 

This  Notice  sets  forth  the  annual 
inflation  adjusting  index  numbers 
which  are  used  to  adjust  gross  annual 
operating  revenues  of  railroads  for 
classiHcation  purposes.  This  indexing 
methodology  will  insure  that  regulated 
carriers  are  classified  based  on  real 
business  expansion  and  not  from  the 
effects  of  inflation.  Classification  is 


important  because  it  determines  the 
extent  of  reporting  for  each  carrier. 

The  railroad's  inflation  factors  are 
based  on  the  annual  average  Railroad's 
Freight  Price  Index.  This  index  is 
developed  by  the  Bureau  of  Labor 
Statistics  (BLS).  This  index  will  be  used 
to  deflate  revenues  for  comparison  with 
established  revenue  thresholds. 

The  base  year  for  railroads  is  1991. 
The  inflation  index  factors  are  presented 
as  follows: 


Railroad  Freight  Index 

Index 

Deflator 
percent 

1991  

409.5 

411.8 

415.5 

418.8 

418.17 

417.46 

419.67 

424  54 

'100.00 
99.45 
96.55 
97.70 
97.85 
96.02 
97.50 
96.38 

1992 

1993 

1994 

1995 

1996 

1997 

1998  

'  Ex  Parte  No.  492,  Montana  Rail  Link.  Inc., 
and  Wisconsin  Central  Ltd..  Joint  Petition  For 
Rulemaking  Witt)  Respect  To  49  CFR  1201,6 
I.C.C.  2d  625  (1992),  raised  ttie  revenue  clas- 
sification level  for  Class  I  railroads  from  $50 
million  to  $250  million  (1991  dollars),  effective 
for  ttie  reporting  year  beginning  January  1, 
1992.  The  Class  II  threshold  was  also  revised 
to  reflect  a  rebasing  from  $10  million  (1978 
dollars)  to  $20  million  (1991  dollars). 

EFFECTIVE  DATE:  January  1. 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Decker  (202)  565-1531.  (TDD  for 
the  hearing  impaired:  (202)  565-1695). 

By  the  Board.  Vernon  A.  Williams, 
Secretary. 

Vernon  A.  Williams. 
Secretary. 

[FR  Doc.  99-26203  Filed  10-6-99;  8:45  am] 
BILUNG  CODE  491S-40-P 
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Federal  Register 

Vq^,  64.  No.  194 
ThiiTsday,  October  7,  1999 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  172 

[Dodwt  No.  RSPA-994212  (HM-189P)] 

RIN  2137-AD38 

Hazardous  Materials  Regulations: 
Editorial  Corrections  and  Clarifications 

Correction 

In  rule  document  99-24898  beginning 
on  page  51912  in  the  issue  of  Monday, 


September  27, 1999,  make  the  following 
corrections: 

S172.101    [Corrected] 
On  page  51917,  in  §172.101: 

a.  Under  "[ADD:].",  in  the  second 
entry  "or"  should  read  "oi''. 

b.  Under  "[REVISED:].",  in  the  first 
entry  "2.2,  5.1"  should  appear  under  the 
"Label  Codes"  heading  and  removed 
from  under  the  "Special  Provisions" 
heading. 

|FR  Doc.  C9-24898  Filed  10-6-99;  8:45  ami 
BIUING  CODE  150S-01-O 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  902 

50  CFR  Part  648 

[Docket  No.  961223319-9167-02;  I.D. 
1125966] 

RIN  0648-AJ44 

FIsharias  of  the  Northaastem  United 
Slataa;  Norttiaast  Multispacias  and 
Monlrflah  Hsharlaa;  Monkfish  Hshery 
Managamant  Plan 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Final  rule. 

summary:  NMFS  issues  this  final  rule  to 
implement  approved  measures 
contained  in  the  Monkfish  Fishery 
Management  Plan  (FMP).  These 
regulations  implement  the  following 
measiires:  Establishment  of  two 
monkfish  management  areas;  target  total 
allowable  catch  levels  (TACs);  Umited 
access;  effort  limits  through  days-at-sea 
(DAS)  allocations;  trip  limits  and 
incidental  harvest  allowances; 
miniTniiTTi  size  and  mesh  limits;  gear 
restrictions;  spawning  season  closures;  a 
framework  adjustment  process; 
permitting  and  reporting  requirements; 
and  other  measures  for  administration 
and  enforcement.  The  intended  effect  of 
this  rule  is  to  stop  overfishing  and 
rebuild  the  monkfish  stock.  In  addition, 
NMFS  informs  the  public  of  the 
approval  by  the  Office  of  Management 
and  Budget  (0MB)  of  the  coUection-of- 
information  requirements  contained  in 
this  rule  and  publishes  the  0MB  control 
niunbers  for  these  collections. 
DATES:  This  rule  is  effective  November 
8. 1999. 

ADDRESSES:  Copies  of  the  FMP,  its 
Regulatory  Impact  Review  (RIR),  the 
Final  Regulatory  Flexibility  Analysis 
(FRF A),  and  the  Final  Environmental 
Impact  Statement  (FEIS)  are  available 
from  Paul  J.  Howard,  Executive  Director, 
New  England  Fishery  Management 
Council  (NEFMC).  Suntaug  Office  Park, 
5  Broadway  (US  Rte.  1),  Saugus,  MA 
01906-1036. 

Comments  regarding  the  collection-of- 
information  requirements  contained  in 
this  final  rule  should  be  sent  to  Patricia 
Kurkul,  Regional  Administrator,  NMFS, 
Northeast  Regional  Office,  One 
Blackburn  Drive.  Gloucester,  MA  01930, 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 


Management  and  Budget,  Washington, 
DC  20503  (Attention:  NOAA  Desk 
Officer). 

FOR  FURTHER  INFORMATION  CONTACT:  E. 
Martin  Jaffe,  Fishery  Policy  Analyst, 
97a-281-9272. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  implements  the  measures  contained 
in  the  Monkfish  FMP,  which  were 
approved  by  NMFS  on  behalf  of  the 
Secretary  of  Commerce  (Secretary)  on 
March  3, 1999.  All  of  the  measures 
contained  in  the  Monkfish  FMP  but  one, 
the  "running  clock"  provision,  as 
originally  submitted,  were  approved  by 
NMFS  on  behalf  of  the  Secretary.  A 
proposed  rule  to  implement  these 
measures  was  published  on  February 
16, 1999  (64  FR  7601).  NMFS 
disapproved  the  running  clock 
provision  because  it  believes  that  the 
measure  fails  to  meet  national  standard 
7  of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  with  regard  to 
minimizing  costs.  This  provision  would 
have  placed  an  incremental  burden  on 
the  administration  and  enforcement  of 
this  measure.  Additionally,  the 
provision  could  have  conflicted  with 
multispecies  vessels  also  on  a  cod 
running  clock.  Instances  could  have 
occurred  where  a  vessel  called  out  with 
overages  in  both  fisheries,  or  in  one  and 
not  in  the  other,  thereby  creating  an 
administratively  burdensome  and 
confusing  program. 

Details  concerning  the  justification  for 
and  development  of  the  Monkfish  FMP 
and  the  implementing  regulations  were 
provided  in  the  notice  of  availability 
(NOA)  of  a  Monkfish  FMP  (63  FR  66524, 
December  2, 1998)  and  in  the  preamble 
to  the  proposed  rule  (64  FR  7601, 
February  16, 1999)  and  are  not  repeated 
here. 

Approved  Measures 

Two  Management  Areas 

The  FMP  divides  the  Northeast 
monkfish  fishery  into  two  management 
areas  separated  by  a  line  that  roughly 
runs  along  Georges  Bank  from  Cape 
Cod,  MA.  to  the  Hague  Line.  One  is  the 
Northern  Fishery  Management  Area 
(NFMA)  and  the  other  is  the  Southern 
Fishery  Management  Area  (SFMA). 

Total  Allowable  Catch 

The  FMP  establishes  a  procedxue  for 
setting  annual  target  TAC  levels  for 
monkfish,  with  the  exception  of  target 
TACs  for  the  fishing  year  beginning  May 
1, 1999,  which  are  established  by  this 
rule.  The  target  TACs  will  be  based  on 
the  best  available  scientific  information 
and  will  provide  a  measuire  by  which  to 
evaluate  the  effectiveness  of  the 


management  program  and  to  make 
annual  determinations  on  the  need  for 
adjustments  to  this  program.  During  the 
first  fishing  year  beginning  May  1, 1999, 
the  annual  target  TACs  are  set  at  5,673 
mt  (12,506,614  lb)  and  6,024  mt 
(13,280,423  lb)  in  the  NFMA  and  the 
SFMA.  The  target  TAC  levels  will  be  set 
or  adjusted  so  as  to  attain  a  fishing 
mortality  rate  of  0.07  in  the  NFMA  and 
of  0.26  in  the  SFMA  for  the  1999.  2000, 
and  2001  fishing  years.  Beginning  with 
the  2002  fishing  year,  the  target  TACs 
will  be  set  so  as  to  halt  overfishing  in 
2002  and  allow  rebuilding  to  the  stock 
biomass  targets  from  fishing  years  2002 
to  2009. 

Qualification  Criteria  for  Limited  Access 

Vessels  qualify  for  monkfish  limited 
access  based  on  a  vessel's,  or  a  replaced 
vessel's,  historic  participation  from 
February  28, 1991,  to  February  27, 1995 
(the  monkfish  control  date). 

Subject  to  certain  restrictions  set  forth 
in  this  rule,  a  vessel  qualifies  for  a 
limited  access  monkfish  permit  if  the 
vessel  landed  >50,000  lb  (22,680  kg) 
tail-weight  or  166,000  lb  (75,298  kg) 
whole-weight  diuing  the  qualification 
period.  Vessels  that  do  not  have 
multispecies  or  scallop  limited  access 
permits  and  qualify  according  to  this 
criterion  will  receive  a  "Category  A" 
monkfish  Umited  access  permit.  Vessels 
that  have  a  multispecies  or  scallop 
limited  access  permit  and  qualify 
according  to  this  criterion  will  receive  a 
"Category  C"  monkfish  limited  access 
permit.  (Note:  The  fisheries  for  Atlantic 
scallops  and  Northeast  multispecies  are 
governed  by  50  CFR  part  648 — Fisheries 
of  the  Northeastern  United  States, 
Subparts  D  and  F,  respectively.  The 
limited  access  fisheries  for  scallops  and 
Northeast  multispecies  are  closed  to 
new  entrants.)  All  vessels  not  quaUfying 
for  a  Category  A  or  C  permit  that  are  less 
than  51  gross  registered  tons  (GRT)  and 
vessels  of  any  size  that  have  a 
multispecies  DAS  permit  will  qualify 
for  a  limited  access  monkfish  permit  if 
the  vessel  landed  >7,500  lb  (3,402  kg) 
tail-weight  or  24,900  lb  (11,295  kg) 
whole-weight  during  the  qualification 
period.  Vessels  without  a  multispecies 
or  scallop  limited  access  permit  that 
qualify  according  to  this  criterion  will 
receive  a  "Category  B"  monkfish  limited 
access  permit.  Vessels  with  a 
mioltispecies  or  scallop  limited  access 
permit  that  qualify  according  to  this 
criterion  will  receive  a  "Category  D" 
monkfish  Limited  access  permit.  (See 
Table  2  to  the  Preamble.) 

Permitting  and  Reporting  Requirements 

Vessels  that  catch  monkfish  must 
have  either  a  limited  access  monkfish 
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permit  (category  A,  B.  C,  or  D)  or  a  monkfish  fishery.  Dealers  that  land  DAS  are  allocated  to  limited  access 

monkfish  mcidental  catch  permit  to  fish     monkfish  must  apply  for  a  Dealer  Permit    permitted  vessels  on  November  8  1 999 

f^^^^rfw ''9  fv '"  T         '^°'^'\  ^d  submit  landings  reports.  (Year  1)  and  at  the  beginning  of  Years 

(See  Table  2.)  Vessel  owners  must  also         .,,      ,.         ,.,,,,  9  <,„^  q  i„  v       a         lueu^TAo     -n 

submit  Vessel  Trip  Reports.  Vessels  Alhcatwns  of  Monkfish  DAS  J  and  3.  In  Year  4  monkfish  DAS  will 

with  a  limited  access  monkfish  permit  The  DAS  allocations  for  limited  fren  irreVm;n"r^nnH        f '°°/'^ 

must  call  in  and  out  of  the  monkfish  access  monkfish  permit  holders  are  b^^FS  f  s.  °Sl ,  '^^ 

DAS  program  when  participating  in  the      shown  in  the  following  table.  Forty  (40)      ^  ^^^^  ^^^^^  ^  ^°  ^^  Preamble.)     , 

Table  1.  Monkfish  Fishing  Year  and  Maximum  Annual  DAS  Allocations 

Fishing  Year^     Maximum  Annual  DAS  Allocation: 

November  8,  1999  -  April  30,  2000 ,  „ 

May  1,  2000  -  April  30,  2001  " ~ 7? 

May  1,  2001  -  April  30,  2002 "!"""""""!."!"""""! 40 

May  1.  2002  -  April  30,  2003  and  subsequent  fishing  years .".^'"'''"'""""^^^^^  0 

iooQ°a'^®  *'^'  ^^^'  °*  implementation  of  the  FMP,  40  DAS  will  be  allocated  to  limited  access  permitted  vessels  beginning  on  November  8 
2  ReS^ed'"^  '"  ^®^''  subsequent  years,  DAS  will  be  allocated  for  the  monkfish  fishing  year(May  1  -  April  30)  Novemoer  h. 

Any  vessel  may  carry  over  a  receives  the  same  number  of  monkfish        fish  under  a  monkfish  DAS  during 

maximum  of  10  unused  monkfish  DAS       DAS  as  allocated  to  other  permit  either  a  multispecies  or  scallop  DAS 

to  the  following  fishing  year  s  allocaUon     categories,  up  to  a  maximum  of  40  DAS,     provided  that  unused  multispecies  or 

WpH  "innlS  n^'..^    '  K  ^^'^^  '"'^'^  ^  ''^'^^  ^'^^'  ""d«^  *«  ^'^^""P  DAS  are  available.  Such  a  vessel 

y«rSprf  nrr^vnnH^h  '"'^  T  .      "  "^"'^'^^  ^^^  program,  the  trip  also  must  declare  whether  to  count  DAS 

^hTnnp?rwhf7h  Si?   year.following  counts  against  a  multispecies  or  scallop  against  the  multispecies  or  scallop  DAS 

^'whlle^SptTes'SSop  DASwlncheverisappUcabl..A  af  the  time  it  callsLo  the  monkfi'sh 

vessel  that  qualifies  for  a  monkfish  combmaUon  vessel  tha  holds  both  a  DAS  program.  (See  Table  2  to  the 

limited  access  permit  (Categories  C  or  D)  n»"lf  species  and  a  scallop  permit  may  Preamble.) 

Table  2— Monkfish  pennit  categories,  qualification  criteria  for  pennit  categories,  and  DAS  allocations  for  vessels  on 

a  monkfish  DAS 

Permit  Category  Qualification  Criteria'  for  Permit  Categories  (landed  weight  _,a<5  Aii«^,=ti«n- 

"    '  expressed  in  pounds)  "'^^  Aiiocianon- 

A Vessels  that  do  not  possess  a  multispecies  or  scallop  limited    40  DAS 

access  permit  must  have  landed  >50,000  lb  tail-weight  or  a 

166,000  lb  whole  weight  of  monkfish  during  the  qualifying 

period.. 
B  ...•• Vessels  less  than  51  GRT  that  do  not  possess  a  multispe-    40  DAS 

cies  or  scallop  limited  access  pennit  and  do  not  qualify  for 

a  Category  A  Permit  must  have  landed  monkfish  >7,500 

lb  tail-weight  or  24,900  lb  whole  weight  of  monkfish  during 

the  qualifying  period.. 
^ Vessels  that  possess  a  multispecies  or  scallop  limited  ac-    Up  to  40  DAS  &  vessel  must  also  be  on  a  multi- 
cess  permit  must  meet  landing  criteria  as  required  for  Per-        species  or  scallop  DAS 

mit  Category  A.. 
^ Vessels  that  possess  a  multispecies  limited  access  permit    Up  to  40  DAS  &  vessel  must  also  be  on  a  multi- 

and  vessels  less  than  51  GRT  that  possess  a  scallop  lim-       species  or  scallop  DAS 

ited  access  permit  that  do  not  qualify  for  a  Category  C 

Pennit  must  meet  landing  criteria  as  required  for  Permit 
Category  B.. 

1  Ve^el  must  have  landed  monkfish  during  qualifying  period,  i.e.,  February  28,  1991,  through  Febmary  27,  1995,  in  the  amounts  indicated 
/m  °  .   allocations  indicated  are  for  fishing  years  1999,  2000,  and  2001.  For  fishing  years  2002  and  thereafter,  monkfish  DAS  will  be  set  to  zero 
(0),  unless  other  action  is  taken  by  the  NEFMC  and  MAFMC  and  implemented  by  NMFS  i«  ««  ^  ^e-o 


Trip  Limits  During  a  Monkfish  DAS 

No  monkfish  trip  limits  apply  to 
vessels  fishing  during  a  monkfish  DAS 
prior  to  May  1,  2000.  If.  based  on 
landings,  projected  landings,  and  other 
available  data,  the  Regional 
Administrator  determines  that  the 
SFMA  monkfish  catch  (for  the  period 
May  1. 1999  -  April  30,  2000)  is  less 
than  or  equal  to  the  Year  1  SFMA  target 


TAG,  a  notification  will  be  published  in 
the  Federal  Register  specifying  that  no 
monkfish  trip  limit  applies  to  a  vessel 
that  is  fishing  under  a  monkfish  DAS  in 
the  SFMA.  Otherwise,  the  following  trip 
limits  will  apply  in  the  SFMA  beginning 
May  1,  2000,  depending  on  the  type  of 
monkfish  pennit  the  vessel  holds  and 
the  type  of  gear  the  vessel  uses:  (1) 
Category  A  and  C  vessels  using  mobile 


gear  during  a  monkfish  DAS.  a  landing 
limit  of  1,500  lb  (680  kg)  tail-weight  or 
4,980  lb  (2.259  kg)  whole  weight  per 
DAS;  (2)  Category  B  and  D  vessels  using 
mobile  gear  during  a  monkfish  DAS,  a 
landing  limit  of  1.000  lb  (454  kg)  tail- 
weight  or  3.320  lb  (1,506  kg)  whole 
weight  per  DAS;  and  (3)  any  vessel 
using  fixed  gear  during  a  monkfish  DAS, 
a  landing  limit  of  300  lb  (136  kg)  tail- 
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weight  or  996  lb  (452  kg)  whole  weight 
per  DAS. 

Inddental  Catch  for  Vessels  Not  on  a 
Monkfish  DAS 

Beginning  November  8. 1999,  the 
following  measures  apply: 

1.  Vessels  lawfully  using  large  mesh 
(5V2-inch  (14-can)  diamond  or  6-inch 
(15.3-cm)  square  mesh  throughout  the 
body,  extension,  and  codend)  while  not 
on  a  monkfish,  multispecies,  or  scallop 
DAS,  may  retain  and  land  whole 
monkfish  up  to  5  percent  of  the  total 
weight  of  fish  on  board  (or  any  prorated 
combination  of  tail-weight  and  whole 
weight  percentage  based  on  the 
conversion  factor  in  §  648.94  of  subpart 
F — Management  Measures  for  the 
Northeast  Multispecies  and  Monkfish 
Fisheries). 

2.  Vessels  that  are  not  imder  any  DAS 
and  fishing  with  small  mesh,  rod  and 
reel,  or  handlines  may  land  up  to  50  lb 
(23  kg)  tail-weight  or  166  lb  (75  kg) 
whole  weight  per  trip.  Small  mesh  is 
considered  to  be  any  mesh  smaller  than 
the  large  mesh  described  in  paragraph  1. 
Multispecies  vessels  that  are  <  30  ft  (9.1 
m)  and  elect  not  to  fish  imder  the 
multispecies  DAS  program  may  also 
land  up  to  50  lb  (23  kg)  tail-weight  or 
166  lb  (75  kg)  whole  weight  of  monkfish 
per  trip. 

3.  Multispecies  vessels  with  a 
monkfish  incidental  catch  permit 
fishing  in  the  NFMA  may  land  up  to  300 
lb  (136  kg)  tail-weight  or  996  lb  (452  kg) 
whole  weight  of  monkfish  per 
multispecies  DAS,  or  25  percent  of  total 
weight  of  fish  on  board,  whichever  is 
less.  If  the  vessel  fishes  for  any  portion 
of  the  trip  in  the  SFMA,  it  may  land  up 
to  50  lb  (23  kg)  tail-weight  or  166  lb  (75 
kg)  whole  weight  of  monkfish  per 
multispecies  DAS. 

Prior  to  May  1,2002 

1.  Vessels  with  a  multispecies  permit 
and  a  Category  C  or  D  limited  access 
monkfish  permit  -  A  multispecies  vessel 
that  fishes  only  in  the  NFMA  has  no  trip 
limit  when  it  is  on  a  multispecies  DAS. 
If  the  vessel  fishes  for  any  portion  of  the 
trip  in  the  SFMA  during  a  multispecies 
DAS,  it  may  land  up  to  300  lb  (136  kg) 
tail-weight  or  996  lb  (452  kg)  whole 
weight  of  monkfish  per  multispecies 
DAS  while  using  mobile  gear  or  50  lb 
(23  kg)  tail-weight  or  166  lb  (75  kg) 
whole  weight  of  monkfish  per 
midtispecies  DAS  while  using  fixed 
gear. 

2.  Vessels  with  a  sea  scallop  and  a 
Category  C  or  D  limited  access  monkfish 
permit  -  A  vessel  that  has  a  scallop 
dredge  on  board  or  is  on  a  scallop  DAS 
may  land  up  to  300  lb  (136  kg)  tail- 


weight  or  996  lb  (452  kg)  whole  weight 
of  monkfish  per  scallop  DAS. 

3.  Sea  scallop  vessels  with  a  monkfish 
incidental  catch  permit  -  These  vessels 
may  land  up  to  300  lb  (136  kg)  tail- 
weight  or  996  lb  (452  kg)  whole  weight 
of  monkfish  per  DAS  when  on  a  scallop 
DAS. 

After  April  30,  2002 

1.  Vessels  with  a  multispecies  and  a 
Category  C  or  D  limited  access  monkfish 
permit  -  Multispecies  vessels  may  land 
up  to  300  lb  (136  kg)  tail-weight  or  996 
lb  (452  kg)  whole  weight  of  monkfish 
per  multispecies  DAS,  or  25  percent  of 
total  weight  of  fish  on  board,  whichever 
is  less.  Vessels  using  fixed  gear  in  the 
SFMA  may  land  up  to  50  lb  (23  kg)  tail- 
weight  or  166  lb  (75  kg)  whole  weight 
of  monkfish  per  multispecies  DAS. 

2.  Vessels  with  a  sea  scallop  and  a 
Category  C  or  D  limited  access  monkfish 
permit  -  Vessels  that  have  a  scallop 
dredge  on  board  or  are  on  a  scallop  DAS 
may  land  up  to  200  lb  (91  kg)  tail-weight 
or  664  lb  (301  kg)  whole  weight  of 
monkfish  per  scallop  DAS. 

3.  Sea  scallop  vessels  with  a  monkfish 
incidental  catch  permit  -  These  vessels 
may  land  up  to  200  lb  (91  kg)  tail-weight 
or  664  lb  (301  kg)  whole  weight  of 
monkfish  per  scallop  DAS. 

Minimum  Size  Limits 

Beginning  November  8, 1999, 
possession  or  landing  of  monkfish  tails 
measuring  less  than  11  inches  (27.9  cm) 
in  length  or  whole  monkfish  less  than 
17  inches  (43.2  cm)  total  length  by  any 
vessel  that  has  a  Federal  fisheries  permit 
or  any  vessel  fishing  in  the  exclusive 
economic  zone  is  prohibited. 

Beginning  on  May  1,  2000,  in  Year  2 
of  the  FMP,  the  minimiun  monkfish  size 
limit  for  vessels  fishing  or  landing  in  the 
SFMA,  only,  will  be  21  inches  (53.3  cm) 
total  length  or  14  inches  (35.6  cm)  tail 
length.  If,  based  on  landings,  projected 
landings,  and  other  available  data,  the 
Regional  Administrator  determines  that 
the  SFMA  monkfish  catch  for  the  period 
May  1, 1999,  through  April  30,  2000,  is 
less  than  or  equal  to  the  Year  1  SFMA 
target  TAC,  a  notification  will  be 
published  in  the  Federal  Register 
specifying  the  minimum  monkfish  size 
limit  of  17  inches  (43.2  cm)  total  length 
or  11  inches  (27.9  cm)  tail  length  for 
vessels  fishing  for.  catching,  or  landing 
monkfish  in  the  SFMA. 

Gillnet  Limits 

A  vessel  issued  a  monkfish  limited 
access  permit  or  fishing  under  a 
monkfish  DAS  may  fish  with,  haul, 
possess,  or  deploy  up  to  160  gillnets.  A 
vessel  issued  a  multispecies  limited 
access  permit  and  a  limited  access 


monkfish  permit  or  fishing  under  a 
monkfish  DAS  may  fish  any 
combination  of  monkfish,  roundfish, 
and  flatfish  gillnets,  up  to  160  nets  total, 
provided  that  the  number  of  monkfish, 
roundfish,  and  flatfish  gillnets  is 
consistent  with  the  limitations  of 
§  648.82(k)(l)(i)  and  that  the  nets  are 
tagged  in  accordance  with  the 
regulations,  as  specified  in  §648.82. 
Nets  cannot  be  longer  than  300  ft  (91.44 
m).  or  50  fathoms,  in  length.  Beginning 
November  8, 1999,  all  monkfish  gillnets 
fished,  hauled,  possessed,  or  deployed 
by  a  vessel  fishing  for  monkfish  under 
a  monkfish  DAS  are  allowed  one  tag  per 
net,  with  one  tag  seciued  to  every  other 
bridle  of  every  net  within  a  string  of 
nets.  Tags  are  obtained  as  described  in 
§648.4. 

Time  out  of  the  Fishery 

Beginning  January  1,  2000,  Vessels 
with  Category  A  or  B  permits  (i.e., 
"monkfish-only")  are  required  to 
declare  out  of  the  monkfish  fishery  and 
may  not  use  a  monkfish  DAS  for  a 
continuous  20-day  block  during  the 
months  of  April,  May,  and  June.  Such 
vessels  may  engage  in  other  fisheries  in 
which  they  may  legally  participate,  but 
they  may  not  possess  any  monkfish 
during  this  20-day  block.  Specified 
periods  to  protect  groundfish  spawning 
(when  multispecies  vessels  are  required 
to  declare  out  of  the  fishery)  also  apply 
to  multispecies  DAS  used  when 
targeting  monkfish.  Multispecies  DAS 
vessels  that  declare  out  of  the 
multispecies  fishery  for  any  reason, 
including  the  fulfillment  of  their  20-day 
out  periods,  are  prohibited  from 
possessing  monkfish.  Vessels  that  target 
species  other  than  groundfish  and 
monkfish  are,  however,  allowed  to 
participate  in  exempted  fisheries  during 
the  mandatory  groundfish  tie-up 
periods.  Multispecies  vessels  with  a 
category  C  or  D  monkfish  permit  are  not 
required  to  comply  with  the  time-out 
requirements  described  here  for 
monkfish-only  vessels. 

Framework  Adjustment  Process 

The  framework  adjustment  process 
includes  annual  reviews  by  a  Monkfish 
Monitoring  Committee  (MFMC).  which 
evaluates  the  effectiveness  of  the  FMP  to 
meet  the  fishing  mortality  and 
rebuilding  targets.  The  MFMC  develops 
management  options  for  consideration 
and  approval  by  the  Councils,  and  the 
Councils  are  required  to  reconunend 
changes,  adjustments,  or  additions  to 
the  management  measures  in  effect  to 
the  Regional  Administrator,  by  February 
7  of  each  year,  for  implementation  at  the 
beginning  of  the  fishing  year.  The 
Regional  Administrator  may  select 
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measures  recommended  by  the  MFMC 
that  were  not  rejected  by  either  Council 
if  the  Councils  fail  to  submit  a 
recommendation.  Adjustable 
management  measures  include:  (1) 
target  TACs,  (2)  Overfishing  Definition 
reference  points.  (3)  closed  seasons  or 
closed  areas,  (4)  minimum  size  limits, 
(5)  liver  to  monJtfish  landings  ratios,  (6) 
annual  monkfish  DAS  allocations  and 
monitoring.  (7)  trip  or  possession  limits, 
(8)  blocks  of  time  out  of  the  fishery,  (9) 
gear  restrictions.  (10)  transferability  of 
permits  and  permit  rights,  and  (11) 
other  frameworkable  measures  in  50 
CFR  648.90  and  50  CFR  648.55. 

Restrictions  on  Liver  Landings  to 
Prevent  High-grading 

Landings  of  monkfish  livers  are 
restricted  to  25  percent  of  the  total 
weight  of  monkfish  tails  or  10  percent 
of  the  weight  of  whole  monkfish, 
whichever  is  applicable. 

Minimum  Mesh  and  Gear  Restrictioiis 

Vessels  that  fish  while  they  are  called 
into  the  monkfish  DAS  program  must 
use  large  mesh,  unless  the  vessel  is  also 
fishing  during  a  multispecies  DAS. 
When  called  into  the  monkfish  (but  not 
the  multispecies)  DAS  program,  large 
mesh  is  defined  as  10-inches  (25.4-cm) 
square  or  12-inches  (30.5-cm)  diamond 
for  trawls  and  12-inches  (30.5-cm) 
diamond  for  gillnets.  Vessels  that  have 
a  category  C  or  D  permit  and  a  limited 
access  sea  scallop  permit  may  not  use  a 
dredge  during  a  monkfish  DAS. 

Comments  and  Responses 

Four  written  comments  on  the 
Monkfish  FMP  were  received  during  the 
comment  period  date  estabhshed  by  the 
NOA  of  the  Monkfish  FMP,  which 
ended  February  1, 1999.  These 
comments  were  considered  by  NMFS 
before  it  approved  the  Monkfish  FMP  on 
March  3, 1999.  Those  conunents 
received  during  the  comment  period  on 
the  FMP  are  also  addressed  here. 

NMFS  received  additional  comments 
on  the  proposed  rule,  as  well  as 
comments  on  the  FNff .  during  the 
comment  period  specified  in  the 
proposed  rule,  which  ended  on  March 
26, 1999.  Because  the  comment  period 
for  the  rule  was  distinct  fi-om,  and 
followed  the  comment  period  for  the 
FMP,  comments  received  diuing  the 
proposed  rule  period  were  not 
considered  in  NMFS's  determination  to 
approve  the  Monkfish  FMP.  However, 
these  comments  were  considered  in 
approval  and  implementation  of  the 
proposed  measures  by  this  final  rule.  Of 
the  second  group  of  letters  received, 
only  comments  on  the  proposed  rule  are 
addressed  here  since  the  comment 


period  on  the  FMP  had  closed  prior  to 
their  submission. 

Comment  1 :  While  one  commenter 
a^eed  that  the  FMP  "is  likely  to 
eliminate  overfishing  and  begin  stock 
rebuilding,"  it  criticizes  what  it 
perceives  as  an  inequity  regarding  the 
DAS  allocated  to  scallop  and 
multispecies  permit  holders,  relative  to 
the  fishing  time  allocated  to  holders  of 
other  Northeast  region  limited  access 
fishing  permits.  Specifically,  the 
commenter  objects  to  the  provision  that 
prevents  "monkfish-qualifying"  scallop 
and  multispecies  permit  holders  from 
receiving  an  allocation  of  monkfish 
directed  DAS  in  excess  of  their  scallop 
and  multispecies  DAS.  The  commenter. 
viewing  this  provision  as 
discriminatory,  requested  that  it  be 
disapproved  and  returned  to  the 
Cotmcils  for  further  deliberation. 

Three  comments  stated  that  New 
Bedford/Fairhaveii  fishermen  are  being 
forced  to  trade  an  economic  viability 
that  would  otherwise  be  available  to 
them  -  that  is.  that  there  must  be  a  trade- 
off of  days  in  the  scallop  and 
multispecies  fisheries,  hi  addition, 
scallop  and  multispecies  fisheries  are 
forced  to  forfeit  an  economic 
opportunity  in  their  separately 
regulated,  unrelated  industry.  Other 
participants  in  the  monkfish  fishery  that 
do  not  have  a  multispecies  or  scallop 
permit  forfeit  nothing  to  be  able  to 
participate  in  this  fishery.  At  the  very 
least,  for  those  vessels  that  can 
demonstrate  that  they  have  participated, 
there  should  be  a  limited  monkfish 
fishery,  exempted  from  either  their 
scallop  or  groundfish  DAS. 

Response  1:  Most  multispecies  and 
scallop  vessels  will  qualify  for  monkfish 
limited  access  based  on  a  vessel's 
monkfish  landings  while  targeting  a  mix 
of  multispecies/monkfish  or  scallops/ 
monkfish.  Most  monkfish  are  landed  as 
incidental  catch  bom  groundfish  and 
scallop  fishing.  In  the  past,  this 
incidental  catch  accoimted  for  over  80 
percent  of  the  catch  of  monkfish,  but 
increases  in  directed  effort  in  the  early 
to  mid-1990s  helped  reduce  that 
incidental  catch  proportion  to  70 
percent,  hi  keeping  with  the  mixed 
catch  nature  of  these  fisheries  and  the 
type  of  fishing  effort  that  qualifies  the 
vessel,  it  is  necessary  that,  when  on  a 
monkfish  DAS,  trips  that  exceed  the 
monkfish  incidental  catch  allowances 
must  also  coimt  against  the  multispecies 
or  scallop  DAS.  If  multispecies  and 
scallop  vessels  were  able  to  take  their 
monkfish  DAS  apart  from  (and  in 
addition  to)  multispecies  or  scallop 
DAS,  fishing  mortality  goals  could  not 
be  met.  In  response,  the  Councils  would 
have  to  reduce  monkfish  DAS 


allocations  to  uneconomic  levels, 
possibly  to  levels  that  are  less  than  one 
trip  length  in  duration. 

Comment  2:  Many  commenters  felt 
that  the  rule  was  inconsistent  with 
national  standard  2,  which  requires  use 
of  the  best  scientific  information 
available,  for  several  reasons.  First, 
landings  data  used  in  the  development 
of  the  management  measures  in  die  FMP 
(through  1996)  were  from  a  period  prior 
to  the  implementation  of  the  exempted 
area  located  primarily  off  the 
Continental  Shelf.  Second,  the  FMP's 
discussion  of  economic  impact  is 
limited  to  old  data  and  vessel  owners 
only.  Third,  the  existing  data  do  not 
support  management  based  on  two 
stocks,  and  the  northern  and  southern 
areas  are  arbitrarily  divided  into 
management  areas  without  evidence 
that  the  areas  contain  different  stocks. 
Fourth,  the  stock  assessment  does  not 
show  a  large  biomass  of  large  mature 
monkfish  beyond  the  continental  shelf, 
as  evidenced  by  existing  landing  slips. 
One  group  felt  that  these  inadequate 
data  led  to  the  development  of  over- 
restrictive  specifications  set  forth  in  the 
rule. 

Several  commenters  noted  that  the 
Northeast  Fisheries  Science  Center 
(NEFSC)  bottom  trawl  siuT^eys  do  not 
historically  land  significant  amounts  of 
monkfish.  One  commenter  charged  that 
fishery  dependent  data,  such  as 
landings,  harvesting  locations,  depth  of 
water  at  locations,  and  size  landed,  have 
been  ignored  or  minimized  during  FMP 
development  by  not  including  4  years  of 
mandatory  reporting  data. 

Response  2:  NMF§  has  determined 
that  the  management  measures  were 
based  on  the  best  scientific  information 
available  and  upon  sound  conclusions 
based  on  such  information  where  no 
direct  information  or  data  were 
available.  The  most  recent  detailed 
stock  assessment  was  conducted  by 
SAW  23  (NEFSC-1997)  during  the  fall 
of  1996.  This  assessment  used  fishery- 
dependent  and  survey  data  through  the 
end  of  1995  to  evaluate  the  status  of  the 
monkfish  resource.  Survey  data  are  the 
most  complete  data  and,  therefore,  the 
best  scientific  information  available. 
The  estimates  of  fishing  mortality  trends 
from  1963  to  1995  were  analyzed  in  5- 
year  blocks  to  smooth  the  inter-annual 
variation  that  occurs  in  a  randomized 
survey.  The  analysis  indicated  that 
adding  1997  data  would  not  radically 
alter  the  estimates  of  fishing  mortality, 
although  the  proportion  of  monkfish  at 
larger  size  may  still  be  declining. 

Admittedly,  while  the  surveys  do  not 
encompass  the  entire  range  of  the 
monkfish  resource  -  no  samples  were 
taken  offshore  of  the  Continental  Shelf 
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edge  -  these  surveys  do  provide  a 
reasonable  estimate  of  stock  abundance 
for  that  portion  of  the  population  in  the 
coastal  and  shelf  areas.  The  surveys  are 
also  the  only  scientific  data  available  on 
this  subject.  The  fact  that  a  portion  of 
the  moiikfish  resource  lies  in  waters 
seaward  of  the  edge  of  the  continental 
shelf  has  been  known  since  at  least,  the 
1950s.  It  is  clear  from  the  severe 
depletion  of  the  resource  on  the  shelf  (as 
revealed  by  NMFS'  surveys)  that 
subsidies  or  exchanges  of  fish  from  deep 
to  shallow  waters  were  insufficient  to 
halt  the  decline  of  the  inshore  portion 
of  the  resource  due  to  fishing.  This 
implies  that  the  offshore  portion  of  the 
resource  is  small  and/or  the  exchange 
rate  is  low.  In  any  regard,  the  severe 
depletion  of  the  shallow  portions  of  the 
resoiuce  in  the  face  of  increased  fishing 
is  indicative  of  the  vulnerability  of  this 
resource  to  harvest.  Given  the  likely 
greater  sensitivity  of  deep-water 
resources  to  exploitation,  there  is  no 
reason  to  believe  that  an  intensive, 
unregulated  fishery  in  the  offshore 
waters  could  be  sustained.  A  prudent 
use  of  the  "precautionary  management" 
principal,  as  envisioned  in  the 
Sustainable  Fisheries  Act,  would  be  to 
assume  that  the  offshore  portion  of  this 
resource  would  be  no  more  productive 
than  the  inshore  (depleted)  portion  of 
the  resource  and  to  develop  appropriate 
management  regulations.  This  is  the 
basis  of  the  FMP. 

The  portion  of  the  range  of  monkfish 
not  included  in  the  NEFSC  surveys  is  in 
deep  water  (>150  fathoms).  Based  on  the 
continued  low  levels  of  abundance 
throughout  the  shelf,  as  indicated  by 
recent  surveys,  there  is  no  evidence  that 
the  deep  water  portion  of  the  resomt:e 
is  contributing  a  significant  amoimt  of 
recruitment  to  the  surveyed  region. 
Whatever  recruitment  is  being  provided 
from  deep  water  is  jeopardized  by  the 
ciirrent  areal  expansion  of  the 
commercial  fishery  into  these  areas. 

Furthermore,  in  addition  to  the 
survey-based  estimates,  the  21st  SAW 
included  monkfish  within  its 
comprehensive  assessment  of  the 
northeast  demersal  finfish  complex. 
Most  of  the  analyses  in  the 
comprehensive  assessment  were 
intended  to  show  broad,  long-term 
trends  that  were  consistent  across 
species.  The  monkfish  indices  were  not 
classified  by  management  area,  but 
showed  a  decline  to  low  levels  of 
biomass  through  1987.  Since  that  time, 
biomass  has  fluctuated  without  trend  at 
low  levels,  while  abimdance  has 
increased  in  the  NFMA. 

More  recent  information  does  not 
contradict  the  conclusion  of  SAW  23 
that  monkfish  are  at  least  fully  exploited 


and  might  be  over-exploited.  Given 
monkfish's  wide  range  and  the  extent  of 
the  surveys,  the  FMP's  management 
measures  are  based  on  the  best  scientific 
information  available  and  appear  to  be 
consistent  with  national  standard  2.  As 
other  data  become  available,  they  may 
be  incorporated  by  way  of  management 
measiues  altered  under  the  fipamework 
provision. 

Finally,  the  division  of  the  monkfish 
fishery  into  two  management  areas  is 
partly  based  on  the  biological 
characteristics  of  the  resource  and  partly 
based  on  the  differences  in  fisheries  in 
the  Gulf  of  Maine  versus  areas  to  the 
south.  Although  growth  rates  are  similar 
for  monkfish  in  both  areas,  monkfish 
demonstrate  different  patterns  in 
recruitment  and  stock  biomass  over  the 
survey  time  series.  There  appears  to  be 
little  adult  migration  between  the  two 
areas  and  egg  masses  from  spawning  in 
the  Gulf  of  Maine  probably  stay  within 
the  Gulf  of  Maine  and  northern  Georges 
Bank. 

Catches  from  each  area  will  be 
monitored  to  evaluate  the  effectiveness 
of  the  management  measures  to  meet  the 
individual  mortality  objectives. 

Comment  3:  One  commenter  felt  that 
the  FMP  and  its  regulations  violate 
national  standard  3,  relating  to 
managing  fish  stocks  as  a  unit,  because 
the  NEFSC  survey  of  the  stock  does  not 
include  the  Continental  Shelf  (200  m.  or 
100  fathoms),  where  a  directed  fishery 
is  prosecuted.  This  comment  was 
echoed  by  all  of  the  legislators  and  by 
most  of  the  commenters  who  faulted  the 
overfishing  definition  for  including  no 
data  from  offshore  of  the  Continental 
Shelf  edge,  where  significemt  monkfish 
effort  was  dfrected  after  adoption  of  the 
Northeast  Multispecies  FMP's 
Amendment  7.  One  commenter  felt  that 
monkfish  in  this  area  should  be 
managed  via  establishment  of  a  separate 
management  area.  Most  commenters 
emphasized  that  NMFS  had  approved  a 
monkfish  exemption  area  more  than  2 
years  ago  in  that  area,  and  most 
conmienters  added  that  the  significant 
landings  from  there  in  the  past  2  years 
are  not  reflected  in  the  FMP. 
"  Response  3:  NMFS  has  determined 
that  the  Monkfish  FMP  and  its 
implementing  regulations  are  consistent 
with  national  standard  3.  National 
standard  3  requires  that  a  stock  be 
managed  as  a  unit  throughout  its  range, 
and  that  interrelated  stocks  be  managed 
as  a  unit,  or  in  close  coordination.  Data 
available  indicate  that  the  monkfish 
range  fit)m  Canadian  waters  to  Cape 
Lookout,  North  Carolina,  and  possibly 
further  south.  Since  it  is  unclear  if  there 
are  several  stocks  within  this  range,  the 
stock  is  managed  in  close  coordination 


throughout  the  known  area.  While  the 
NEFSC  survey  does  not  routinely 
sample  beyond  the  continental  shelf' 
break,  NKCFS  is  confident  that  a 
representative  sample  of  the  population 
is  accounted  for  in  the  survey.  Fiulher 
information  on  this  use  of  survey  data 
can  be  foimd  in  Response  2. 

Comment  4:  Several  commenters  felt 
that  the  proposed  regulafions  violate 
national  standard  4,  relating  to  fairness 
and  equity  of  the  measures  to  fishers. 
Specifically,  several  conunenters 
maintained  that  the  FMP  does  not 
accurately  depict  the  socioeconomic 
impact  of  the  regulations  on  New 
Bedford,  does  not  mention  New 
Bedford's  reliance  on  fishing  in  the 
monkfish  exempted  area  offshore, 
would  increase  the  unemployment  roles 
in  the  Commonwealth  of  Massachusetts, 
and  disproportionately  impacts  New 
Bedford  scallopers,  draggermen, 
wholesalers,  and  processors. 

Many  commenters  maintained  that  no 
mention  was  made  of  fish  processing 
companies  in  the  discussion  of 
economic  impacts  and  stated  that  the 
economic  impact  incorporated  in  the 
FMP  was  not  subject  to  scrutiny  by 
economists.  One  commenter  stressed 
that  denjnng  access  to  the  deep  water 
fishery  in  the  canyons  will  have  a 
negative  effect  on  New  Bedford's 
economy  and  that  there  was  no 
consideration  of  this  when  proposing 
this  measure.  A  fishery  supply  company 
said  that  mesh  changes  from  8  inches 
(20.3  cm)  in  the  codend  to  10  inches 
(25.4  cm)  square  or  12  inches  (30.5  cm) 
diamond  in  the  codend  will  devastate 
its  business  in  that  it  will  result  in  its 
possessing  a  mesh  inventory  that  will 
have  no  other  application. 

Response  4:  "The  FMP  considers  the 
socioeconomic  impact  on  New  Bedford, 
as  well  as  all  ports  that  land  monkfish. 
Data  in  the  FMP  list  monkfish  revenue 
by  port  (including  New  Bedford)  from 
1994  through  1997.  Supplement  1  to  the 
Monkfish  FMP,  dated  October  23,  1998, 
also  summarizes  the  consequences  of 
the  proposed  action  for  small 
businesses,  including  processors  in  New 
Bedford.  During  the  second  round  of 
public  hearings,  the  Councils  were 
given  data  for  New  Bedford's  fishing 
industry,  including  the  New  Bedford 
processing  sector,  which  were 
considered  when  assessing  economic 
and  social  impacts. 

National  standard  4  requires  fisheries 
regulations  not  to  discriminate  against 
residents  of  different  states  and  that  any 
allocation  of  fishing  privileges  be  fair 
and  equitable  to  all  such  that  the 
allocation  be  calculated  to  promote 
conservation  and  that  no  particular 
entity  acquire  an  excessive  share  of  such 
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privileges.  The  Councils  and  NMFS 
considered  these  factors,  as 
incorporated  in  the  FMP  and  other 
documents,  in  developing  the  Monkfish 
FMP  and  concluded  that  the  measures 
adopted  were  the  best  suited  to  provide 
fair  and  equitable  fishing  opportunities 
to  all  sectors  of  the  fishery. 

Comment  5:  Several  commenters  felt 
that  the  changes  to  allow  North  Carolina 
industry  to  qualify  for  limited  access 
permits  were  unfair. 

Response  5:  The  1997  public  hearing 
dociunent  erroneously  indicated  that 
the  southernmost  line  of  the  SFMA 
would  be  at  the  Virginia-North  Carolina 
(NC)  border,  which  would  have 
exempted  NC  catches  from 
management.  In  fact,  the  southernmost 
line  is  the  North  Carolina/South 
Carolina  border.  Under  the  correct 
provision,  NC  fishermen  are  subject  to 
the  same  qualification  criteria  that  apply 
to  vessels  in  other  states  and  may  use 
state  landings  data  to  document  their 
participation  in  the  monkfish  fishery. 
There  is  no  bias  that  excludes  NC 
participants  from  meeting  the  limited 
access  criteria,  and  NC  vessels  that  do 
not  qualify  appear  to  be 
indistinguishable  from  vessels  in  other 
states  that  do  not  qualify.  This  error  was 
corrected  in  subsequent  versions  of  the 
dociunent,  which  were  available  to  the 
public.  Fishers  affected  by  these 
measures  were  thus  provided  ample 
opportunity  to  comment  on  them,  and 
the  Councils  and  NMFS  were  fully 
aware  of  comments  concerning  NC 
participants  before  the  Councils  adopted 
the  FMP. 

Comment  6:  One  commenter  stated 
that  unreasonable  trip  or  daily  limits 
cause  a  great  deal  of  discards  at  sea, 
which  do  not  survive. 

Response  6:  NMFS  does  not  believe 
that  the  trip  or  daily  limits  established 
in  the  Monkfish  FMP  are  unreasonable 
or  that  they  will  result  in  a  great  deal 
of  discards.  In  fact,  after  implementation 
of  the  FMP,  there  are  no  trip  limits 
established  in  the  NFMA  for  the  first  3 
years  nor  diuing  the  first  year  in  the 
SFMA  for  limited  access  monkfish 
vessels  fishing  during  either  a  monkfish 
or  multispecies  DAS. 

Comment  7:  A  processor  commented 
that  the  preamble  to  the  proposed  rule 
states  that  the  rebuilding  period  is  10 
years,  based  on  consideration  of  the 
status  and  biology  of  the  stock  and  on 
the  needs  of  fishing  communities.  The 
commenter  continued  that  the  data 
relevant  to  the  biology  and  to  the  status 
of  the  stock  have  not  been  acquired  by 
NMFS  in  the  8  years'^bf  looking  at  the 
species  and  that  the  assessment  of  the 
needs  of  the  communities  was  grossly 
inadequate  in  the  FMP.  Thus,  it  is 


unrealistic  to  state  credibly  to  the 
constituents  of  this  fishery  that  their 
community  needs  determined  the 
rebuilding  period. 

Response  7:  Sections  304(e)(4)(A)(i) 
and  (ii)  of  the  Magnuson-Stevens  Act 
requires  that  the  time  period  specified 
for  ending  overfishing  and  rebuilding 
the  fishery  shall  be  as  short  as  possible, 
not  to  exceed  10  years.  The  FMP  takes 
into  consideration  the  needs  of  the 
communities  as  justification  for 
establishing  the  10-year  rebuilding 
period  and  not  a  shorter  rebuilding 
period.  Further,  as  stated  previously,  the 
management  measiues  in  the  FMP  must 
be  based  on  the  best  scientific 
information  available. 

Comment  8:  Several  commenters 
commented  that  the  proposed  rule  is  not 
consistent  v«th  national  standard  1 
because  the  FMP  cannot  achieve 
optimum  yield  as  it  seeks  to  return  stock 
to  a  level  that  nearly  equals  an  imfished 
state,  and  Uiat  die  Furget  and  F.hrrshow 
dates  (1970-1979)  predate  the  directed 
and  even  incidentad  fisheries  and, 
therefore,  are  not  relevant  when 
attempting  to  identify  a  parameter  for 
optimal  sustainable  yield. 

Response  8:  Threshold  fishing 
mortality  rates  are  estimates  of  F^p,  the 
fishing  mortality  rate  that  results  in 
long-term  replacement  of  the  stock. 
These  threshold  values  are  estimated  as 
the  average  mortadity  rate  for  a  period 
when  monkfish  in  the  two  management 
areas  were  relatively  abundant  and 
stable.  Based  on  biological  data  from  the 
research  survey,  the  monkfish  technical 
working  group  recommended  that  this 
period  be  1970-1979. 

This  is  part  of  the  overfishing 
definition,  which  describes  overfishing 
thresholds  that  should  be  avoided  and 
management  targets  to  be  achieved.  The 
definition  is  consistent  with  NMFS's 
"Scientific  Review  of  Definitions  of 
Overfishing  in  U.S.  Fishery 
Management  Plans"  and  complies  with 
the  requirements  of  the  Sustainable 
Fisheries  Act  and  national  standard  1 
guidelines.  For  a  further  discussion  of 
compliance  with  national  standard  1, 
see  Section  5.1  of  the  Monkfish  FMP. 
Comment  9:  One  commenter  noted 
that  there  is  no  accommodation  in  the 
proposed  rule  for  scallop  vessels  as 
pertains  to  incidental  catch  for  vessels 
not  on  a  monkfish  DAS. 

Response  9:  Such  accommodation  is 
specified  at  §  648.94(c)(2)(i)  and  (ii). 

Comment  10:  One  commenter  stated 
that  the  MFMC  should  have  more  than 
two  industry  representatives. 
Conversely,  another  group  stated  that 
the  Magnuson-Stevens  Act  shoidd  not 
allow  industry  stakeholders  to  be 
committee  members  because  the 


resultant  plan  represents  that  member's 
interests  and  further  questions  the 
validity  and  constitutionality  of  a  law 
"written  for  and  by  a  few  participants  in 
the  industry." 

Response  10:  The  various  species 
monitoring  committees  established  by 
the  Councils  in  the  Northeast  Region  are 
balanced  in  their  representation  and 
usually  include  one  industry 
representative.  Because  the  MFMC 
encompasses  two  management  areas,  it 
will  have  two  representatives  to  present 
the  industry  perspective  in  matters 
before  the  MFMC.  There  is  also  ample 
evidence  of  extensive  and  wide-ranging 
industry  involvement  at  meetings  of  the 
Oversight  and  Industry  Advisory 
Committees  and  at  Coxmcil  meetings,  in 
developing  this  FMP.  Further,  the 
Magnuson-Stevens  Act  allows  for 
industry  stake-holders  to  participate  in 
FMP  development.  All  Council  and 
committee  meetings  are  open  to  pubhc 
participation. 

Comment  11:  One  industry  processor 
commented  on  the  dealer  reporting 
burden  estimate  specified  under  the 
Paperwork  Reduction  Act  (PRA).  The 
commenter  said  that  the  dealer 
employment  report  takes  approximately 
30  minutes  to  do,  not  the  2  minutes  per 
report  estimated  by  NMFS,  and  that 
vessel  trip  reports  take  approximately 
15  minutes  per  report,  not  the  5  minutes 
per  report  estimated  by  NMFS. 

Response  11:  The  dealer  employment 
data  is  part  of  the  fishery  products 
report  (NOAA  Form  88-13)  in  the 
Processed  Product  Family  of  Forms, 
0MB  Control  No.  0648-0018.  The 
employment  data  on  that  form  is 
mandator}',  while  the  remainder  of  the 
data  requested  on  the  fqrm  is  voluntary. 
The  employment  data  is  estimated  to 
take  2  minutes  per  response,  whereas 
the  entire  report  is  estimated  at  30 
minutes  per  response.  NMFS  estimates 
of  burden  for  meeting  all  reporting 
requirements,  including  the  vessel  trip 
reports,  reflect  only  the  additional 
burden  placed  on  respondents  for  items 
not  normally  collected  in  the  normal 
course  of  their  business  practices. 

Comment  12:  One  commenter  stated 
that  there  is  no  provision  in  the 
proposed  rule  for  notifying  vessel 
owners  of  Monkfish  Incidental  Catch 
Permits.  The  conunenter  added  that 
there  is  no  apparent  notification  of  the 
entire  industry,  including  all  vessels 
registered  as  fishing  vessels,  that 
possession  of  monkfish  requires  a 
permit  for  which  they  must  apply. 

Response  12:  Section  648.4(a)(9)  of 
the  proposed  rule  states  that  "any  vessel 
of  the  United  States,  including  a  charter 
or  party  boat,  must  have  been  issued 
and  have  on  board  a  valid  monkfish 
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peiTnit  to  fish  for,  possess,  or  land  any 
monkfish  in  or  from  the  EEZ."  An 
incidental  catch  permit  for  monkfish  is 
an  open-access  permit  -  it  is  available  to 
any  vessel,  at  any  time,  wishing  to  fish 
for  monkfish.  Consistent  with  other 
species  FMPs,  the  publication  of  these 
regulations  as  a  final  rule  in  the  Federal 
Rtqfister  will  serve  as  notification  to 
vessel  owners.  Additionally,  after  the 
approval  of  the  FMP,  the  NMFS 
Northeast  Region  mailed  a  letter 
explaining  the  permitting  process  to  all 
monkfish  permit  pre-qualifiers,  past  and 
present,  and  to  all  current  peiimt 
holders  of  any  fishery  permit. 
Comment  13:  A  commenter 
questioned  the  skin-on  requirement  for 
fish  or  parts,  proposed  under  the  section 
"Monkfish  minimum  fish  sizes."  The 
conunenter  maintained  that,  in  practice, 
monkfish  cheeks  and  livers  are 
generally  not  landed  with  the  skin  on. 
The  proposed  rule  should  also  make 
clear  that  possession  of  monkfish  cheeks 
is  allowed. 

Response  13:  The  skin-on  requirement 
is  for  purposes  of  determining 
compliance  with  the  minimiun  tail  size 
requirement.  Specifically,  the  minimum 
fish  size,  as  applied  to  the  tail,  is 
determined  by  measuring  from  the 
fourth  dorsal  spine,  which  must, 
therefore,  be  Intact.  Thus,  for 
enforcement  purposes,  the  skin  must 
remain  on  the  tails.  NMFS  presumes 
that  livers  and  cheeks  will  be  processed 
only  from  the  same  legal-sized  fish  from 
which  tails  are  obtained.  NMFS  further 
recognizes  that  it  is  not  possible  to  land 
a  Uver  "skin-on."  Since  the  liver  and 
cheeks  are  not  a  determining  part  of  the 
minimiim  fish  size  requirement,  the 
sldn-on  requirement  does  not  apply  to 
them. 

Comment  14:  A  commenter  said  that 
the  proposed  rule  states  that  the 
procedures  for  administering  the  trip 
limit  for  cod  under  the  Northeast 
Multispecies  FMP  apply  to  landings  of 
monkfish  during  a  monkfish  DAS  and 
added  that  clarification  is  needed  for 
those  not  familiar  with  the  multispecies 
FMP. 

Response  14:  Due  to  NMFS 
disapproval  of  the  running  clock 
provision,  the  particular  section 
referenced  by  the  commenter  has  been 
removed  from  this  final  rule.  Therefore, 
no  clarification  is  necessary. 

Comment  15:  A  vessel  owner  stated 
that: 

the  proposed  rule  violates  the  Regulatory 
Flexibility  Act  (RFA)  because  1)  it  invokes  a 
policy  that  has  takings  implementations  as 
set  out  in  Executive  Order  (E.O.)  12630  in 
Sect.  601  of  the  Act  and  does  not  compensate 
for  the  takings:  2)  it  does  not  follow  the 
regulatory  philosophy  in  E.O.  12866  of  the 


Act,  which  requires  NMFS  to  select 
regulatory  approaches  to  maximize  net 
benefits;  3)  NMFS  has  not  based  its  decision 
on  the  best  reasonably  obtainable  scientific, 
technical,  economic,  and  other  information 
concerning  the  need  for,  and  consequences 
of,  the  intended  regulation  as  set  out  in  E.O. 
12866,  Sect.  1(b)(7)  in  Sect.  601  of  the  Act; 
4)  it  does  not  impose  the  least  burden  on 
society,  including  individuals,  businesses  of 
different  sizes  *  *  *  as  required  in  E.O.  1206 
c,  Sect.  l(b)(ll)  and  is  not  simple  and  easy 
to  understand  language  as  required  in  Sect. 
l(b)(12)  of  the  Order;  5)  it  is  a  significant 
regulatory  action  under  E.O.  12866  and 
requires  a  regulatory  plan  approved  by  the 
Agency  head,  which  requirement  has  not 
been  met  as  required  in  Sect.  4(C)(A)  through 
(F);  6)  no  RFA  has  been  prepared  describing 
the  impact  of  the  proposed  rule  on  small 
entities  (boat  owners,  processors,  and  related 
industry  support  businesses)  as  required  by 
Sect.  603  of  the  Act;  7)  there  is  no  final  RFA 
that  describes  and  estimates  the  number  of 
small  entities  and  the  steps  taken  to 
minimize  the  significant  economic  impact  on 
small  entities  as  required  by  Sect  604  of  the 
Act;  and  8)  NMFS  has  not  carried  out  the 
periodic  review  of  its  rules,  which  have  or 
will  have  a  significant  economic  impact  upon, 
a  substantial  number  of  small  entities  as 
required  by  Section  610  of  the  Act  -  there  is 
no  indication  in  the  FMP  and  the  proposed 
rule  that  this  will  be  done  going  forward. 

Response  15:  This  particular  comment 
makes  reference  to  several  Executive 
Orders  (E.O.s)  as  a  basis  for  compliance 
with  the  RFA.  The  requirements  of  the 
mentioned  E.O.s  are  not  a  pre-requisite 
to  a  determination  on  an  action's 
compliance  with  the  RFA.  The 
thresholds  for  action  on  each  of  these 
requirements  differ  substantially,  and 
there  is  no  basis  for  arguing  that  an 
action  fails  to  comply  with  the  RFA  on 
the  grotmds  of  any  perceived 
relationship  between  it  and  an  E.O. 
Further.  NMFS  has  determined  that  it 
meets  the  requirements  of  all  applicable 
E.O.S. 

That  being  said,  the  analysis  included 
in  the  amendment  indicates  that  there 
are  non-selected  alternatives  that  would 
have  imposed  a  more  rigorous  reduction 
schedide.  However,  these  options  were 
rejected  on  the  basis  of  the  greater 
economic  impact  on  small  entities,  and 
the  current  4-year  phase-in  was  selected 
to  ease  economic  dislocation  while  still 
achieving  rebuilding.  This  option  is 
consistent  with  the  regulatory 
philosophy  of  E.O.  12866  and  the 
separate  requirements  of  the  RFA.  In 
any  event,  die  RFA  does  not  require  that 
the  least  burdensome  alternative  be 
chosen.  Rather,  for  an  action  for  which 
an  IRFA/FRFA  was  prepared,  NMFS 
must  describe  the  steps  taken  to 
minimize  the  economic  impact  on  small 
entities  consistent  with  the  stated 
objectives  of  applicable  statues,  the 
reasons  for  selecting  the  alternative  in 


the  final  rule,  and  the  reasons  why 
significant  alternatives  to  the  rule  were 
rejected.  An  initial  regulatory  flexibility 
analysis  was  prepared.  The  analysis  is 
presented  in  Section  8.3.6  of  the  FEIS. 
That  analysis  illustrates  the  economic 
impacts  of  and  significant  alternatives  to 
the  proposed  action.  That  dociunent 
was  open  for  comment  with  the  rule. 
NMFS  is  addressing  comments  received 
on  the  IRFA  in  this  preamble  to  the  final 
rule,  has  made  revisions  to  the  rule,  and 
has  prepared  a  FRFA.  This  rule  contains 
a  summary  of  the  FRFA,  as  required  by 
the  RFA.  Ftirther,  the  action  was  found 
significant  under  E.O.  12866,  primarily 
for  the  controversial  and  novel  legal 
issues  it  raises. 

Comment  16:  A  commenter  stated  that 
the  measures  discussed  in  the  January 
1998  public  hearing  document, 
pertaining  to  trip  limits  for  scallop  and 
multispecies  vessels  that  also  qualified 
for  a  monkfish  limited  access  permit, 
were  more  lenient  in  the  SFMA  than  the 
measures  that  were  contained  in  the 
proposed  rule.  Since  these  later 
measiu'es  were  more  restrictive,  the 
commenter  feels  that  the  measures 
should  have  been  submitted  to  another 
public  hearing  process  before 
publication  of  Uie  proposed  rule. 

Response  16:  The  Monkfish 
Ck)nunittee  and  the  Coiuicils  considered 
the  comments  received  during  the 
public  hearings  when  further  revising 
the  management  measures  in  the 
Monkfish  FMP.  The  public  had  ample 
opportimity  during  these  subsequent 
Monkfish  Committee  and  Council 
meetings  to  voice  its  concerns.  The 
measures  were  fiulher  open  to  public 
comment  for  the  period  established  by 
the  NOA  for  the  Monkfish  FMP.  These 
comments  were  considered  prior  to  the 
FMP  approval/ disapproval  process. 
Finally,  the  proposed  rule  also  provided 
an  opportunity  for  public  comment  on 
the  measures. 

Comment  17:  A  fishing  company 
stated  that  the  FMP  understates 
dramatically  the  economic  impact  of  the 
FMP,  and  estimates  the  impact  to 
between  150  and  200  million  dollars  a 
year,  not  including  the  mtiltiplier  effect 
of  the  dollars  in  the  community  nor  the 
impact  on  national  trade.  The  economic 
statement  treats  the  fishery  as  primarily 
a  by  catch  fishery  and,  the  commenter 
stated,  this  is  not  the  case. 

Response  17:  Historically,  over  80 
percent  of  the  monkfish  landings  are 
made  as  bycatch  from  groundfish  and 
scallop  fishing.  Recent  directed  effort, 
particularly  by  scallop  and  gillnet 
vessels  and  deeper  water  trawls,  has 
lowered  that  percentage  to  70  percent 
bycatch.  However,  the  bulk  of  this 
fishery  is  still  bycatch.  The  economic 
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impact  analysis  keeps  in  mind  the  fact 
that  international  markets  determine 
U.S.  domestic  prices.  Costs  to  the 
industry  over  the  long  term  will  be 
offset  by  increased  net  benefits  and 
gross  revenue.  These  estimated  benefits 
are  considered  underestimated  because 
the  effect  of  the  size  limit  and  the 
rebuilt  age  structure  will  increase  the 
proportion  of  larger,  more  valuable 
monkfish. 

Comment  18:  Several  commenters 
noted  that  records  were  not  required  to 
be  kept  dining  the  specified  qualifying 
period  which  may  cause  many  vessel 
owners  who  should  be  able  to  qualify  to 
not  qualify.  They  also  stated  that  this  is 
unfair  to  vessel  owners  (generally 
gillnetters  catching  whole  monkfish  for 
the  Asian  market)  who  entered  the 
fishery  late  into  the  qualifying  period  or 
after  the  qualifying  period  ended. 

Response  18:  K  notice  of  a  "control 
date"  for  entry  into  the  monkfish  fishery 
was  published  in  the  Federal  Register 
on  February  27, 1995  (60  FR  10574), 
which  described  potential  eligibility 
criteria  for  future  access  to  that  resource 
should  a  management  regime  be 
implemented  to  limit  the  number  of 
participants  in  the  fishery.  The  intent 
was  to  discourage  new  entries  into  this 
fishery  based  on  economic  speculation, 
which  was  of  particiilar  concern  at  that 
time  due  to  the  high  price  of  monkfish 
livers  to  the  Asian  market.  The 
aimoimcement  further  gave  the  public 
notice  that  they  should  locate  and 
preserve  records  that  substantiate  and 
verify  their  participation  in  the 
monkfish  fishery. 

Comment  19:  A  commenter  stated  that 
the  lower  trip  limit  for  fixed,  versus 
mobile,  gear  in  the  proposed  rule  is 
discriminatory  toward  the  fixed  gear 
sector  and  is  in  violation  of  national 
standard  4  relating  to  fairness  and 
equality  of  the  measines  to  fishers. 

Response  19:  The  pinpose  of  trip 
limits  is  to  be  fair  and  equitable  to  all 
fishers.  They  are  designed  to  reflect 
each  gear  sector's  historic  level  of 
participation  in  the  fishery  and 
approximate  the  customary  monkfish  * 
bycatch  of  these  vessels.  Since  the  limits 
represent  equivalent  reductions  for  each 
gear  sector  to  promote  conservation,  the 
limits  have  been  determined  to  be 
consistent  with  national  standard  4. 

Comment  20:  One  industry  group 
stated  that  the  biomass-based 
overfishing  definition  is  not  authorized 
by  the  Magnuson-Stevens  Act  and  that 
the  proposed  rule's  biomass-based 
overfishing  threshold  is  inexplicable  in 
that  it  is  much  more  restrictive  than  the 
already  over-restrictive  coimterpart 
threshold  in  the  FMP. 


Response  20:  In  order  to  comply  with 
the  SFA  and  national  standard  1  of  the 
Magnuson-Stevens  Act,  an  overfishing 
definition  must,  at  a  minimum,  have  an 
objective  and  measinable  way  to 
determine  the  status  of  a  stock  and  the 
amoimt  of  fishing  that  should  be 
specified.  There  are  two  types  of 
determinants  to  satisfy  this  need:  stock 
biomass  and  fishing  mortaUfy.  These 
two  should  be  compared  with  a 
maximum  fishing  mortality  (F) 
threshold  and  a  minimum  biomass  (B) 
threshold,  which  are  chosen  based  on  a 
stock's  reproductive  potential,  and  a 
determination  made  as  to  whether  a 
stock  is  overfished  (F  is  too  high)  or  is 
in  an  overfished  condition  (B  is  too 
low).  For  some  stocks,  this  threshold 
biomass  level  should  be  no  less  than  the 
minimum  stock  size  that  could  be 
rebuilt  in  10  years  or  less  to  the  biomass 
level  that  results  in  the  maximimi 
sustainable  yield,  if  F  was  reduced  to 
minimal  practical  levels.  Thus,  biomass, 
in  the  form  of  biomass  targets,  must  be 
considered  when  attempting  to  achieve 
MSY  on  a  continuing  basis.  In  fact,  it  is 
the  crux  of  the  national  standard  1 
criteria  and  is,  therefore,  a  critical 
component  of  any  overfishing 
definition. 

Comment  21:  Two  commenters 
questioned  the  length  of  the  comment 
period  on  the  proposed  rule. 
Specifically,  one  asked  how  NMFS  can 
approve  the  FMP  24  days  before  the 
close  of  comments  on  the  rule,  an 
apparent  violation  of  the  Magnuson- 
Stevens  Act  and  the  Administrative 
Procedxire  Act  (APA).  The  FMP  was 
approved  on  March  3, 1999,  and  the 
comment  period  for  the  proposed  rule 
closed  on  March  26, 1999.  Another 
stated  that  NMFS  did  not  provide  those 
directly  impacted  by  the  FMP  with 
sufficient  time  to  comment  on  it,  nor  the 
opportunity  to  comment  on  it  or  to 
inform  the  agency  and  the  Secretary  of 
issues  prior  to  the  FMP's  approval. 

Response  21:  The  Magnuson-Stevens 
Act,  as  amended  in  1996,  established 
independent  review  schedules  for  both 
the  FMP  and  the  implementing 
regulations.  The  NOA,  published  on 
December  2, 1998,  for  the  monkfish 
FMP,  established  the  beginning  of  the 
60-day  public  review  period  for  the 
FMP.  The  statutory  date  by  which 
NMFS  must  approve,  partially  approve, 
or  disapprove  the  FMP  is  30  days  after 
the  end  of  the  comment  period  on  the 
FMP,  regardless  of  when  the  proposed 
rule  to  implement  the  FMP  is  published. 
The  proposed  rule  to  implement  the 
measures  contained  in  the  FMP  had  its 
own  conunent  period.  Under  usual 
circumstances,  the  review  of  both 
elements  will  run  more  or  less 


conciurently.  In  cases  of  extreme 
complexity  or  controversiality,  the 
review  schedules  can  become 
disconnected,  as  with  this  regulation. 
Consequently,  the  approval/disapproval 
date  as  specified  under  the  Magnuson- 
Stevens  Act  arrived  during  the  conunent 
period  for  the  regulations  implementing 
the  FMP.  However,  the  Magnuson- 
Stevens  Act  requires  that  both  the  FMP 
and  the  regulations  implementing  it  be 
consistent  with  the  requirements 
specified  in  the  Act.  Consequendy,  the 
proposed  rule  is  also  reviewed  for 
consistency.  At  the  time  of  the 
publication  of  the  proposed  rule 
(February  16,  1999).  NMFS  had  not  yet 
made  the  determination  that  the  FKG» 
was  consistent  with  the  Magnuson- 
Steven  Act.  It  did  make  that 
determination  during  the  comment 
period  on  the  proposed  rule.  Thus,  the 
approval  of  the  FMP  separate  from  the 
final  rule  is  not  inconsistent  with  the 
Magnuson-Stevens  Act  or  the  APA. 

Comment  22:  An  industry  group 
requested  that  the  Secretary  order 
interim  management  measures 
consisting  of  (1)  a  limited  access 
program  as  specified  in  the  rule,  (2) 
permit  and  reporting  requirements  as 
specified  in  the  rule,  (3)  minimum  fish 
sizes  as  specified  in  the  rule,  (4)  area 
specific  spawning  closures,  and  (5)  total 
allowable  catch  equal  to  the  mean 
harvest  of  recent  years  to  be  controlled 
via  DAS,  or  trip  limits,  or  both. 

Response  22:  This  final  rule  will 
implement  the  first  three  elements  of 
the  commenters  request  in  sufficient 
time  to  address  conservation  needs  in 
this  fishery,  and,  therefore,  interim 
management  measures  are  not 
necessary.  The  final  two  items  are 
inconsistent  with  the  approved  FMP 
and  are  not  considered  to  be  necessary 
at  this  time.  However,  the  rule 
implements  a  framework  provision 
whereby  actions  such  as  these  can  be 
implemented.  A  framework  action  will 
allow  for  abbreviated  rulemaking,  while 
still  allowing  for  public  comment  on  the 
action. 

Comment  23:  One  commenter  noted 
that  the  OFDs  specified  in  the  proposed 
rule  differed  from  that  specified  in  the 
FMP.  Specifically,  the  rule  indicated  a 
biomass  threshold  for  the  NFMA  of  2.29 
kg/tow  and  for  the  SFMA  of  1.82  kg/ 
tow,  whereas  the  FMP  specifies  1 .45  kg/ 
tow  and  0.75  kg/tow,  respectively. 

Response  23:  The  proposed  rule 
inadvertently  labeled  the  biomass 
targets  from  the  FMP  as  biomass 
thresholds.  The  text  of  the  OFD,  as 
included  in  the  FMP,  is  the  correct  OFD 
for  this  FMP.  Since  the  overfishing 
definition  is  not  codified,  the  error  is 
not  corrected  per  se  by  this  rule. 
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Further,  future  management  actions  will 
be  based  on  the  overfishing  definition 
and  associated  levels  as  stated  in  the 
FMP,  not  as  stated  in  the  proposed  rule. 

Conunent  24:  One  commenter 
remarked  on  the  complexity  of  the 
proposed  rule  by  stating  that  by 
incorporating  the  regulations  for 
monkfish  in  the  multispecies 
regulations,  the  Agency  has  significantly 
increased  the  complexity  of  regulations 
related  to  monkfish.  The  commenter 
concluded  that  it  is  plausible  that  the 
industry  will  be  in  violation  without 
being  aware  that  it  is  in  violation. 

Response  24:  NMFS  agrees  that 
regulations  are  becoming  increasingly 
complex  and  encourages  people  to 
obtain  a  copy  of  the  r^ulations  and 
become  familiar  with  them.  NNfFS 
suggests  that  industry  participants  also 
contact  the  New  England  Fishery 
Management  Council  to  request  to  be 
placed  on  its  mailing  list  for  news 
releases,  which  explain  new  regulations. 

Comaient  25:  One  of  the  industry's 
comment  stated  that  mortality  controls 
on  fishing  in  other  FMPs  -  closures, 
state  restrictions,  DAS,  the  buyback 
program,  multispecies  and  scallop 
reporting  mechanisms  -  all  protect  the 
harvest  of  monkfish,  and  are  not 
reflected  in  the  FMP. 

Response  25:  The  monkfish  FMP  does 
consider  other  measures  that  may  have 
had  a  direct  or  indirect  impact  on 
monkfish  mortality,  and  NMFS 
recognizes  that  these  measures 
contribute  to  the  conservation  of 
monkfish.  Nevertheless,  as  docimiented 
in  the  FMP,  these  measiues  by 
themselves  have  not  been  sufficient  to 
prevent  overfishing  and  rebuild 
monkfish  stocks  consistent  with 
Magnuson-Stevens  Act's  requirements. 

QuDges  in  the  Final  Rule  From  the 
Piopoeed  Rule 

Changes  made  are  primarily  related  to 
technical  and  administrative  needs  and 
concerns  and  are  made  to  clarify  the 
intent  of  the  regulations.  These  changes 
are  listed  below  in  the  order  that  they 
appear  in  the  regulations: 

m  §  648.4,  paragraph  (a)(9)(i)(H).  a 
reference  to  §  648.4(a)(3)(i)(H)  is 
corrected  to  read  §  648.4(a)(l](i)(H). 

hi  §648.7,  paragraph  (b)(l)(i)  is 
revised.  This  paragraph  in  the  proposed 
rule  should  have  only  added  the 
requirement  for  vessel  owners  or 
operators  to  report  monkfish  on  the 
daily  fishing  log  reports.  However,  this 
paragraph  inadvertently  required  only 
moratorium  permitted  vessels  to 
maintain  daily  fishing  log  reports  for  all 
fishing  trips.  Under  regulations 
implemented  November  1, 1998  (64  FR 
52639,  October  1, 1998),  the 


requirement  contained  in  this  paragraph 
applies  to  all  Federally  permitted 
vessels  including  party  or  charter 
vessels  and  is  no  longer  limited  to  only 
moratorium  permitted  vessels.  The 
change  in  the  above  final  rule  is 
consistent  with  current  regulations. 

hi  §648.7,  paragraph  (b)(l){iii),  which 
references  old  reporting  requirements 
for  any  party  or  charter  vessel  issued  a 
Federal  summer  floimder  or  scup 
permit,  other  than  a  moratorium  permit, 
is  removed.  The  monkfish  proposed  rule 
inadvertently  addressed  the  reporting 
requirements  for  charter  and  party 
vessels  in  (b)(l)(iii),  which  are  now 
addressed  in  paragraph  (b)(l)(i)  of  the 
above  mentioned  final  rule. 

In  §  648.10,  paragraph  (c),  a  reference 
to  §  648.4(a){l)(i)(H){3)  is  corrected  to 
read§648.4(a)(l)(i)(M){3). 

hi  §  648.10,  paragraph  (c),  a  reference 
to  §  648.4(a)(9)(i)(J)  is  corrected  to  read 
§648.4{a)(9){i)(N)(5). 

In  §  648.10,  paragraph  (c)(5),  which 
references  §  648.94(b)  and  (c),  is 
corrected  to  refer  to  §  648.94(c)  only  and 
is  revised  for  clarity. 

In  §  648.14,  paragraphs  (y)(8)  and 
(y)(ll),  which  pertained  to  possession 
and  trip  limits  and  included 
consideration  of  the  disapproved 
"running  clock"  provision,  are  revised 
and  simplified. 

In  §  648.80,  paragraphs  (a)(4)(i)(A), 
(a)(7)(iv)(B),  (a)(8)(i).  (a){9)(i)(D).  and 
(b)(3)(ii).  which  pertain  to  the  allowable 
incidental  catch  of  monkfish  and 
monkfish  parts  in  the  various  exempted 
fisheries,  are  revised  to  clarify  that  the 
lesser  of  the  allowable  incidental 
catches  heretofore  specified  and  the 
incidental  catches  specified  under  the 
monkfish  regulations  appUes. 

In  §  648.92,  paragraph  (b)(1)  is  revised 
to  clarify  that  multispecies  and  scallop 
permit  holders  that  edso  qualify  for  a 
monkfish  limited  access  permit  shall  be 
allocated  up  to  40  monkfish  DAS, 
depending  on  whether  they  have 
enough  multispecies  and/or  scallop 
DAS  to  use  concurrently  with  their 
monkfish  DAS  allocation  as  required  by 
§  648.92(b)(2). 

In  §  648.92,  paragraph  (b)(5)  is  revised 
to  clarify  that  spawning  season 
restrictions  will  be  implemented 
effective  January  1,  2000. 

hi  §  648.92,  paragraph  {b)(8)(ii)  is 
revised  to  clarify  that  tagging 
requirements  for  gillnetters  fishing  for 
monkfish  under  a  monkfish  DAS  will  be 
implemented  effective  May  1,  2000. 

In  §  648.93,  paragraph  (a)(2)  is  revised 
to  clarify  that  monkfish  cheeks  and 
livers  are  exempt  from  the  requirement 
of  having  to  have  skin  on  while 
possessed  on  board  and  at  the  time  of 
landing. 


hi  §648.94,  paragraphs  (b)(2)(vi){A), 
(B),  and  (C),  which  pertain  to  landings 
in  consideration  of  the  disapproved 
"running  clock"  provision,  are  removed. 

hi  §648.94,  paragraph  (b)(2)(vi), 
which  references  the  trip  limit  for  cod 
and  which  reference  does  not  apply 
because  of  the  disapproval  of  the 
"running  clock"  provision,  is  revised 
and  simplified. 

In  §  648.94,  paragraph  (b)(7)  is  added 
to  clarify  that  a  limited  access  scallop 
vessel  fishing  under  a  monkfish  DAS 
(Category  C  and  D)  that  is  not  using 
dredge  gear  and  does  not  have  dredge 
^ear  on  board  will  be  subject  to  the 
applicable  trip  Umits  specified  at 
§  648.94(b)(1)  and  (b)(2).  A  vessel  that 
has  a  Category  C  or  D  monkfish  permit 
and  a  limited  access  sea  scallop  permit 
is  prohibited  from  using  dredge  gear  or 
possessing  it  on  board  during  a 
monkfish  DAS.  Paragraph  (b)(7)  states 
explicitly  what  was  implied  in  the 
proposed  rule  and  is  consistent  with 
Section  4.6.3  of  the  Monkfish  FMP. 

In  §  648.94,  paragraph  (e),  which 
referenced  transiting  when  exceeding 
the  monkfish  landing  limit,  which 
would  have  been  in  accordance  with  the 
disapproved  "running  clock"  provision, 
is  revised. 

In  §  648.96,  paragraphs  (a)(2)  and 
(c)(1),  which  referenced  the  "running 
clock"  provision,  which  is  a 
disapproved  provision,  are  revised. 

In  §648.96,  paragraphs  (a)(4)  and  (c) 
are  corrected,  as  requested  by  the 
NEFMC,  by  removing  a  requirement  that 
documentation  and  analyses  for  a 
framework  adjustment  be  made 
available  at  least  two  weeks  before  the 
first  of  the  final  two  meetings,  which 
would  have  been  inconsistent  with  the 
framework  adjustment  procedures  of 
both  the  Northeast  Multispecies  and 
Atlantic  Scallop  FMPs. 

NOAA  codifies  its  0MB  control 
numbers  for  information  collection  at  15 
CFR  part  902.  Part  902  collects  and 
displays  the  control  numbers  assigned 
to  hiformation  collection  requirements 
of  NOAA  by  0MB  pursuant  to  the 
Paperwork  Reduction  Act  (PRA).  This 
fiiml  rule  codifies  OMB  control  number 
0648-0202  for  §§  648.91  through  648.94, 
and  §  648.96. 

Under  NOAA  Administrative  Order 
205-11,  dated  December  17, 1990,  the 
Under  Secretary  for  Oceans  and 
Atmosphere  has  delegated  to  the 
Assistant  Administrator  for  Fisheries, 
NOAA,  the  authority  to  sign  material  for 
publication  in  the  Federal  Register. 

Classification 

NMFS  has  determined  that  the  FMP 
that  this  rule  implements  is  necessary 
for  the  conservation  and  management  of 
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the  monkfish  fishery  and  is  consistent 
with  the  national  standards  of  the 
Magnuson-Stevens  Act  and  other 
applicable  law. 

This  action  has  been  determined  to  be 
significant  for  the  purposes  of  E.O. 
12866. 

The  Ck)imcil  prepared  an  FEIS  for  the 
Monkfish  FMP;  an  NOA  was  published 
on  January  15, 1999  (64  FR  2639).  This 
action  is  expected  to  have  a  significant 
impact  on  the  human  environment. 
NMFS  determined  upon  review  of  the 
FMP/FEIS  and  public  comments  that 
approval  and  implementation  of  the 
Monkfish  FMP  is  environmentally 
preferable  to  the  status  quo.  The  FEIS 
demonstrates  that  it  contains 
management  measiu-es  able  to  halt 
overfishing  and  rebuild  the  monkfish 
stock;  protect  harbor  porpoise;  provide 
economic  and  social  benefits  to  the 
fishing  industry  in  the  long  term;  and 
contribute  to  better  balance  in  the 
ecosystem  in  terms  of  monkfish  and 
groundfish  resoiut:es. 

In  compliance  with  the  Regulatory 
Flexibility  Act,  the  Council  prepared 
and  NMFS  adopted  an  IRFA  contained 
in  the  FMP  that  describes  the  economic 
impacts  of  the  proposed  rule,  if  adopted, 
on  small  entities.  The  FRFA  consists  of 
the  IRFA,  public  comments  and 
responses  thereto,  the  analysis  of 
impacts  and  alternatives  in  the 
Monkfish  FMP,  and  the  siunmary  that 
follows.  The  reasons  for  selecting  the 
measines  are  set  out  in  the  preamble  to 
this  rule  and  in  the  Monkfish  FMP. 

The  measures  are  restrictive,  and 
impacts  on  the  industry  are  expected  to 
be  considerable.  In  the  early  years  of  the 
program,  some  vessel  owners  may  be 
unable  to  cover  their  operating  costs,  in 
part  because  of  these  restrictions  and 
because  of  the  poor  condition  of  the 
stocks.  Such  vessel  owners  are  expected 
to  leave  the  fishery.  Relative  to  the 
status  quo,  however,  implementation  of 
this  FMP  is  expected  to  produce 
significant  positive  effects  on  a 
substantial  number  of  small  entities 
after  stock  abundance  of  monkfish 
recovers.  The  majority  of  the  vessels  in 
the  monkfish  fishery  are  considered 
small  entities  and,  therefore,  all 
alternatives  and  measures  intended  to 
mitigate  adverse  impacts  on  the  fishing 
industry  necessarily  mitigate  adverse 
impacts  on  small  entities.  Chief  among 
the  measitfes  taken  that  minimizes  the 
impacts  on  small  entities,  however,  is 
the  selection  by  the  Council  of  the 
longest  rebuilding  period  allowed  by  the 
Magnuson-Stevens  Act.  The  Magnuson- 
Stevens  Act  requires  that  overfishing  be 
ended  and  the  fishery  rebuilt  in  the 
shortest  time  period  as  possible,  not  to 
exceed  10  years.  The  Coimcil  selected 


10  years  to  lessen  the  impact  on  the 
fishing  commimities  and  minimize 
adverse  impacts  on  small  entities.  For  a 
discussion  of  other  measures  selected  to 
mitigate  impacts  on  small  entities,  see 
the  comments  on  the  FMP,  proposed 
rule,  and  IRFA,  which  are  siunmarized 
and  responded  to  in  the  preamble. 

The  monkfish  management  measiu'es 
will  reduce  the  overall  revenues  of  the 
monkfish  fishery  by  approximately  50  to 
54  percent  in  the  first  3  years  of  the 
program  compared  to  the  status  quo. 
Further  reductions  in  catch  are 
necessary  in  Year  4  to  stop  overfishing 
and  allow  rebuilding.  These  measures 
will  also  reduce  overall  revenues  by  69 
percent  compared  to  the  status  quo. 

The  impact  of  these  measures  will  not 
be  xmiform  for  all  vessels  or  all  sectors. 
Instead,  the  measures  vtrill  have  different 
effects  on  different  gear  groups,  with 
vessels  using  gillnets  and  vessels  fishing 
in  the  Mid-Atlantic  being  relatively 
more  affected  than  other  vessels.  Due  to 
the  requirement  and  desirabihty  to 
minimize  regulatory  discards,  the  catch 
reduction  for  vessels  that  qualify  for  a 
limited  access  monkfish  permit  are 
more  severe  than  for  vessels  that  target 
other  species  and  land  their  monkfish 
incidental  catch.  Fishery  sectors  that 
rely  more  heavily  on  monkfish  will, 
therefore,  experience  greater  effects  than 
other  groups. 

Projected  revenues  from  fishing  will 
be  positive  beginning  in  the  year  2009, 
which  will  create  demand  for  other 
goods  and  services  in  the  area  and  lead 
to  increased  production  and 
employment.  The  overall  impacts  will 
be  positive.  These  measures  are 
expected  to  increase  net  present  value  of 
gross  revenues  by  $20  million  over  20 
years.  Including  the  estimated  cost 
savings  is  expected  to  produce  an 
increase  in  net  benefits  to  the  nation  of 
$38  million  over  a  20-year  period.  The 
negative  effects  of  the  non-selected 
alternatives  would  be  greater  than  those 
of  these  selected  measines. 

The  recreational  sector  is  not 
expected  to  be  negatively  impacted  by 
this  action. 

Alternatives  Considered,  but  Rejected 
by  the  Councils 

Alternatives  1 ,  2  and  4  were  taken  to 
public  heeuings  in  January  1997.  as  non- 
preferred  alternatives.  Due  to  the 
preponderance  of  public  conunent  for 
(then)  preferred  Alternative  3  the 
Councils  chose  to  continue 
development  of  Alternative  3  for 
inclusion  in  the  FMP.  Alternative  3, 
along  with  non-preferred  Alternatives 
3a  and  3b,  were  taken  to  public  hearings 
in  January,  1998.  See  also  Section 
8.1.2.2.1.  of  the  Monkfish  FMP/EIS  for 


rationale  for  the  adoption  of  the 
preferred  alternative.  The  alternatives 
are  summarized  below. 

1.  No  Action  -  Status  quo 

See  Volume  I,  Section  8.1.4.3  of  the 
Monkfish  FMP/EIS. 

2.  Non-preferred  Alternative  1  - 
Bycatch  trip  limits  and  quota-controlled 
limited  access  fishery 

See  Volume  I,  Section  8.1.4.4.1  of  the 
Monkfish  FMP/EIS.  Alternative  1  was 
rejected  because  quotas  would  not  work 
well  for  many  mixed-species  fisheries 
that  include  monkfish  and  the  proposed 
bycatch  trip  limits  were  anticipated  to 
cause  unacceptably  h^  discarding.  No 
positive  comments  were  given  at  the 
1997  public  hearings. 

3.  ^3on-p^efe^red  Alternative  2  -  Kfixed 
catch  trip  limits  and  quota-controlled 
limited  access  fishery 

See  Voliune  I,  Section  8.1.4.4.2  of  the 
Monkfish  FMP/EIS.  Alternative  2  was 
an  attempt  to  increase  the  bycatch  trip 
limits  and  accommodate  incidental 
catches  of  monkfish  in  fisheries  that 
targeted  a  mixed  catch  where  monkfish 
was  a  component.  The  Councils  rejected 
Alternative  2  because  it  relied  too 
heavily  on  trip  limits  to  manage  the 
fishery  and  had  imacceptably  low 
directed  fishery  quotas. 

4.  Non-preferred  Alternative  4  -  Days- 
at-sea  effort  control 

See  Voliune  I,  Section  8.1.4.4.3  of  the 
Monkfish  FMP/EIS.  Alternative  4  is  a 
modification  of  DAS  management 
proposed  by  Alternative  3,  but  with 
lower  incidental  catch  allowances  to 
boost  the  allocation  of  monkfish  to  the 
limited  access  fishery.  The  added 
allocation  would  enable  the  Councils  to 
allocate  some  days  to  all  vessels  that 
qualify  for  monkfish  limited  access 
while  meeting  the  mortality  goals  of  the 
FMP.  Some  favorable  comments  for 
Alternative  4  were  received  at  public 
hearings,  but  the  overwhelming  majority 
of  people  supported  Alternative  3.  The 
Councils  ultimately  rejected  Alternative 
4  because  the  DAS  allocated  to  limited 
access  vessels  were  too  low  and  the 
bycatch  trip  limits  would  create 
imacceptable  discarding. 

5.  Non-preferred  Alternative  3a 

See  Volume  I.  Section  8.1.4.2.2  of  the 
Monkfish  FMP/EIS.  This  alternative  is 
evaluated  and  analyzed  in  the  EIS. 
Alternative  3a  was  expected  to  achieve 
similar  mortahty  reductions  to  the 
preferred  alternative,  but  discards  were 
estimated  to  be  higher  in  the  NFMA  and 
substantially  higher  in  the  SFMA. 

6.  Non-preferred  Alternative  3b 

See  Voliune  I,  Section  8.1.4.2.3  of  the 
Monkfish  FMP/EIS.  This  alternative  is 
evaluated  and  analyzed  in  the  riS. 
Alternative  3b  was  expected  to  achieve 
similar  mortality  reductions  to  the 
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preferred  alternative,  but  discards  were 
estimated  to  be  higher  in  the  NFMA  and 
substantially  higher  in  the  SFMA. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
iranalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
reqiiirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  ciirrently  valid 
OMB  Control  Number. 

This  rule  contains  19  new  coUection- 
of-infbrmation  requirements  subject  to 
the  Paperwork  Reduction  Act.  The 
collection  of  this  information  has  been 
approved  by  the  OMB,  and  the  OMB 
control  nimibers  and  public  reporting 
burden  are  listed  as  follows: 

Limited  access  monkfish  permits, 
including  four  new  permit  categories, 
OMB#  0648-0202,  (30  minutes/ 
response).  In  subsequent  years,  permit 
renewal,  OMB«  0648-0202,  (15 
minutes/response).  Some  applicants 
need  to  provide  dociunentation  of 
eligibility,  OMB#  0648-0202,  (1  hour/ 
response) 

Monkfish  incidental  catch  permits, 
OMB#  0648-0202,  (30  minutes/ 
response).  In  subsequent  years,  permit 
renewal.  OMB#  0648-0202,  (15 
minutes/response). 

Permit  appeals,  OMB#  0648-0202, 
(180  minutes/response). 

Vessel  replacement,  OMB#  0648- 
0202,  (180  minutes/response). 

Vessel  upgrade,  OMB#  0648-0202, 
(180  minutes/response). 

Retention  of  vessel  history,  OMB# 
0648-0202,  (30  minutes/response). 

Operator  permit,  OMB«  0648-0202, 
(60  minutes/response). 

Dealer  permit,  OMB#  0648-0202,  (5 
minutes/response). 

Dealer  landing  report,  OMB#  0648- 
0202,  (5  minutes/response(trip)). 

Dealer  employment  report,  OMB# 
0648-0202,  (2  minutes/response). 

Gillnet  designation-declaration  into 
the  gillnet  fishing  category,  OMB# 
0648-0202,  (10  minutes/response). 

Call-in,  call-out  (DAS  reporting), 
OMB«  0648-0202,  (2  minutes/ 
response). 

Area  declaration  for  identifying 
compliance  with  the  differential  size 
limit  beginning  May  1,  2000,  OMB# 
0646-0202.  (3  minutes/  response). 

Notification  of  transiting,  OMB# 
0648-0202,  (1  minute/response  if  made 
with  hail,  3  minutes/response  if 
separate  call). 

Vessel  trip  reports,  OMB#  0648-0202, 
(5  minutes/response). 

Hail  weight  reports,  OMB#  0648- 
0202,  (3  minutes/response). 

Net  tagging  requirements,  OMB# 
0646-0202,  (1  minute  to  attach  1  tag,  2 


minutes  to  notify  of  lost  tags  and  request 
replacement). 

Good  Samaritan  credits,  OMB#  0648- 
0202,  (30  minutes/response). 

Declarations  of  blocks  of  time  out  of 
the  fishery,  OMB«  0648-0202,  (3 
minutes/response) . 

Public  conunent  is  sought  regarding: 
whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  the  accuracy  of  the 
burden  estimate;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  ways  to 
minimize  the  burden  of  the  collection  of 
information,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Send  comments  regarding  these 
reporting  burden  estimates  or  any  other 
aspect  of  the  collection  of  information, 
including  suggestions  for  reducing  the 
burden,  to  NMFS  and  OMB  (see 
ADDRESSES). 

A  formal  section  7  consultation  xmder 
the  ESA  was  initiated  for  the  Monkfish 
FMP  based  on  information  provided  in 
the  FEIS;  a  separate  Biological 
Assessment  that  was  submitted  on 
September  23, 1998;  Supplement  1  to 
the  Monkfish  FMP,  which  contains  a 
revised  RFA  submitted  on  October  23, 
1998;  NMFS's  proposed  rule  under  the 
Magnuson-Stevens  Act;  NMFS 
entanglement  data;  and  other  relevant 
sources.  In  a  biological  opinion  (BO) 
dated  December  21, 1998,  the  Assistant 
Administrator  for  Fisheries,  NMFS, 
determined  that  fishing  activities 
conducted  imder  the  Monkfish  FMP  and 
its  implementing  regulations  are  not 
likely  to  jeopardize  the  continued 
existence  of  threatened  or  endangered 
species  or  designated  critical  habitat. 
The  final  rule  is  virtually  identical  to 
the  measures  analyzed  in  the  December 
21 ,  1998,  BO  and  thus  the  BO  is  still 
applicable. 

Potential  adverse  impacts  to  marine 
mammals  resulting  from  fishing 
activitiies  conducted  imder  this  FMP  are 
discussed  in  the  EIS,  which  focuses  on 
potential  impacts  to  harbor  porpoise, 
right  whales,  and  humpback  whales. 
The  monkfish  sink  gillnet  fishery  is 
subject  to  regulation  under  the  harbor 
porpoise  and  large  whale  take  reduction 
plans.  The  measures  contained  in  the 
Harbor  Porpoise  and  Large  Whale  Take 
Reduction  Plans  are  expected  to  reduce 
the  take  of  marine  mammals  in  this 
fishery  to  acceptable  levels  within  six 
months  of  plan  implementation  and  to 
within  levels  approaching  a  zero 
mortality  or  serious  injury  rate  within  5 
years. 


List  of  Subjects 
15  CFR  Part  902 

Reporting  and  recordkeeping 
requirements. 

SO  CFR  Part  648 

Fisheries,  Fishing,  Reptorting  and 
recordkeeping  requirements. 

Dated:  September  30, 1999. 
Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble,  15  CFR  part  902,  chapter  IX, 
and  50  CFR  part  648,  chapter  VI,  are 
amended  as  follows: 

15  CFR  Chapter  IX 

PART  902— NOAA  INFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT; 
OMB  CONTROL  NUMBERS 

1.  The  authority  citation  for  part  902 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  3501  et  seq. 

2.  In  §  902.1,  the  table  in  paragraph  (b) 
is  amended  by  adding  under  50  CFR  the 
following  entries  in  numerical  order: 

§  902.1    OMB  control  number*  awtgnad 
pursuant  to  ttw  Paperwork  Reduction  Act 

***** 


CFR  part  or  section 

where  the  information 

coiiection  requirement 

is  located 


Current  OMB  control 

number  (all  numbers 

begin  with  0648-) 


50CFR 


648.91 
648.92 
648.93 
648.94 
648.96 


-0202 
-0202 
-0202 
-0202 
-0202 


50  CFR  Chapter  VI 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  648.1,  the  first  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

1648.1    Purpose  and  scope. 

(a)  This  part  implements  the  fishery 
management  plans  (FMPs)  for  the 
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ir  Fisheries, 


Atlantic  mackerel,  squid,  and  butterfish 
fisheries  (Atlantic  Mackerel,  Squid,  and 
Butterfish  FMP);  Atlantic  salmon 
(Atlantic  Salmon  FMP);  the  Atlantic  sea 
scallop  fishery  (Atlantic  Sea  Scallop 
FMP);  the  Atlantic  surf  clam  and  ocean 
quahog  fisheries  (Atlantic  Surf  Clam 
and  Ocean  Quahog  FMP);  the  Northeast 
multispecies  and  monkfish  fisheries 
((ME  Multispecies  FMP)  and  (Monkfish 
FMP));  the  summer  flounder,  scup,  and 
black  sea  bass  fisheries  (Summer 
Flounder,  Scup,  and  Black  Sea  Bass 
FMP);  and  the  Atlantic  bluefish  fishery 
(Atlantic  Bluefish  FMP).  *  *  * 
***** 

3.  In  §  648.2,  the  definitions  for 
"Monkfish  or  anglerfish",  "Out  of  the 
multispecies  fishery  or  DAS  program", 
and  "Tied  up  to  the  dock"  are  removed; 
the  definitions  for  "Day(s)-at-Sea 
(DAS)",  "Fishing  year",  "Prior  to 
leaving  port",  "Sink  gillnet  or  bottom- 
tending  gillnet",  "Upon  returning  to 
port",  and  "Vessel  Monitoring  System 
(VMS)"  are  revised;  and  the  definitions 
for  "Councils",  "Monkfish",  "Monkfish 
gillnets",  "Monkfish  Monitoring 
Committee",  "Out  of  the  monkfish 
fishery",  "Out  of  the  multispecies 
fishery",  and  "Tied  up  to  the  dock  or 
tying  up  at  a  dock"  are  added 
dphabetically  to  read  as  follows: 

S  648.2    Definitions. 

***** 

Councils,  with  respect  to  the 
monkfish  fishery,  means  the  New 
England  Fishery  Management  Coimcil 
(NEFMC)  and  the  Mid-Atlantic  Fishery 
Management  Council  (MAFMC). 

Day(s)-at-Sea  (DAS),  with  respect  to 
the  NE  miUtispecies  and  monkfish 
fisheries,  and  Atlantic  sea  scallop 
fishery,  except  as  described  in 
§  648.82(k)(l)(iv),  means  the  24-hour 
period  of  time  or  any  part  thereof  diiring 
which  a  fishing  vessel  is  absent  from 
port  to  fish  for,  possess,  or  land,  or 
fishes  for,  possesses,  or  lands,  regulated 
species,  monkfish,  or  scallops. 
***** 

Fishing  year  means: 

(1)  For  the  Atlantic  sea  scallop 
fishery,  from  March  1  through  the  last 
day  of  February  of  the  foUovnng  year. 

(2)  For  the  NE  multispecies  and 
monkfish  fisheries,  from  May  1  through 
April  30  of  the  following  year. 

(3)  For  all  other  fisheries  in  this  part, 
from  January  1  through  December  31. 
***** 

Monkfish,  also  known  as  anglerfish  or 
goosefish,  means  Lophius  americanus. 

Monkfish  gillnets  means  gillnet  gear 
with  mesh  size  no  smaller  Uian  10- 
inches  (25.4  cm)  diamond  mesh  that  is 
designed  and  used  to  fish  for  and  catch 


monkfish  while  fishing  under  a 
monkfish  DAS. 

Monkfish  Monitoring  Committee 
means  a  team  of  scientific  and  technical 
staff  appointed  by  the  NEFMC  and 
MAFMC  to  review,  analyze,  and 
recommend  adjustments  to  the 
management  measures.  The  team 
consists  of  staff  from  the  NEFMC  and 
the  MAFMC,  NMFS  Northeast  Regional 
Office,  NEFSC.  the  USCG,  two  fishing 
industry  representatives  selected  by 
their  respective  Coimcil  chairman  (one 
from  each  management  area  with  at 
least  one  of  the  two  representing  either 
the  AUantic  sea  scallop  or  northeast 
multispecies  fishery),  and  staff  from 
affected  coastal  states,  appointed  by  the 
Atlantic  States  Marine  Fisheries 
Commission.  The  Chair  is  elected  by  the 
Committee  from  within  its  ranks, 
subject  to  the  approval  of  the  Chairs  of 
the  NEFMC  and  MAFMC. 
***** 

Out  of  the  monkfish  fishery  means  the 
period  of  time  during  which  a  vessel  is 
not  fishing  for  monkfish  imder  the 
monkfish  DAS  program. 

Out  of  the  multispecies  fishery  means 
the  period  of  time  during  which  a  vessel 
is  not  fishing  for  regulated  species 
under  the  NE  multispecies  DAS 
program. 
***** 

Prior  to  leaving  port,  with  respect  to 
the  call-in  notification  system  for  the 
Atlantic  sea  scallop,  NE  multispecies, 
and  monkfish  fisheries,  means  prior  to 
the  last  dock  or  mooring  in  port  from 
which  a  vessel  departs  to  engage  in 
fishing,  including  the  transport  of  fish  to 
another  port. 
***** 

Sink  gillnet  or  bottom-tending  gillnet 
means  any  gillnet,  anchored  or 
otherwise,  that  is  designed  to  be,  or  is 
fished  on  or  near,  the  bottom  in  the 
lower  thfrd  of  the  water  coliunn. 
***** 

Tied  up  to  the  dock  or  tying  up  at  a 
dock  means  tied  up  at  a  dock,  on  a 
mooring,  or  elsewhere  in  a  harbor. 

***** 

Upon  returning  to  port,  means,  for 
purposes  of  the  call-in  notification 
system  for  the  NE  multispecies  and 
monkfish  fisheries,  upon  first  tying  up 
at  a  dock  at  the  end  of  a  fishing  trip. 
***** 

Vessel  Monitoring  System  (VMS) 
means  a  vessel  monitoring  system  or 
VMS  unit  as  set  forth  in  §  648.9  and 
approved  by  NMFS  for  use  by  Atlantic 
sea  scallop,  NE  multispecies,  and 
monkfish  vessels,  as  required  by  this 
part. 


4.  bi  §648.4,  paragraph  (a)(9)  is  added 
to  read  as  follows: 

§  648.4    Vessel  and  individual  oomnwrcial 
pennits. 

(a)  *  •  * 

(9)  Monkfish  vessels.  Any  vessel  of  the 
United  States,  including  a  charter  or 
party  boat,  must  have  been  issued  and 
have  on  board  a  valid  monkfish  permit 
to  fish  for,  possess,  or  land  any 
monkfish  in  or  from  the  EEZ. 

(i)  Limited  access  monkfish  permits 
(effective  November  8,  1999.  (A) 
Eligibility.  A  vessel  may  be  issued  a 
limited  access  monkfish  permit  if  it 
meets  any  of  the  following  limited 
access  monkfish  permits  criteria: 

[1]  Category  A  permit  (vessels  without 
multispecies  or  scallop  limited  access 
permits).  The  vessel  landed  >50,000  lb 
(22,680  kg)  tail-weight  or  166,000  lb 
(75,297.6  kg)  whole  weight  of  monkfish 
between  February  28, 1991,  and 
February  27, 1995; 

(2)  Category  B  permit  (vessels  less 
than  51  gross  registered  tonnage  (CRT) 
without  multispecies  or  scallop  limited 
access  permits  that  do  not  qualify  for  a 
Category  A  permit).  The  vessel  landed 
>7,500  lb  (3,402  kg)  tail-weight  or 
24,900  lb  (11.294.6  kg)  whole  weight  of 
monkfish  between  February  28,  1991. 
and  February  27,  1995; 

(3)  Category  C  permit  (vessels  with 
multispecies  or  scallop  limited  access 
permits).  The  vessel  landed  >50.000  lb 
(22,680  kg)  tail-weight  or  166.000  lb 
(75,297.6  kg)  whole  weight  of  monkfish 
between  February  28. 1991,  and 
February  27, 1995;  or 

(4)  Category  D  permit  (all  vessels  with 
multispecies  limited  access  permits  and 
vessels  less  than  51  CRT  with  scallop 
limited  access  permits  that  do  not 
qualify  for  a  Category  C  permit).  The 
vessel  landed  >7.500  lb  (3.402  kg)  tail- 
weight  or  24,900  lb  (11,294.6  kg)  whole 
weight  of  monkfish  between  February 
28, 1991,  and  February  27, 1995. 

(B)  Application/renewal  restrictions. 
See  paragraph  (a)(l)(i)(B)  of  this  section. 

(C)  Qualification  restrictions.  ( 1 )  See 
paragraph  (a)(l)(i)(C)  of  this  section. 

(2)  Vessels  under  agreement  for 
construction  or  under  reconstruction.  A 
vessel  may  be  issued  a  limited  access 
monkfish  permit  if  the  vessel  was  under 
writt^  agreement  for  construction  ot 
reconstruction  between  February  28, 
1994.  and  February  27, 1995.  and  such 
vessel  meets  any  of  the  qualification 
criteria  regarding  amount  of  landings  as 
stated  in  paragraph  (a)(9)(i)(A)  of  this 
section  between  February  28, 1991,  and 
February  27.  1996. 

(D)  change  in  ownership.  [1)  See 
paragraph  (a)(l)(i)(D)  of  this  section. 

(2)  A  vessel  may  be  issued  a  limited 
access  monkfish  permit  if  it  was  imder 
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written  agreement  for  purchase  as  of 
Febniar>'  27, 1995  and  meets  any  of  the 
qualiiication  criteria  regarding  amount 
of  landings  as  stated  in  paragraph 
(a){9)(i)(A)  of  this  section  between 
February  28, 1991,  and  February  27, 
1996. 

(E)  Replacement  vessels.  (1)  See 
paragraph  (a)(l)(i)(E)  of  this  section. 

(2)  A  vessel  >51  GRT  that  lawfully 
replaced  a  vessel  <51  GRT  between 
February  27. 1995,  and  October  7,  1999. 
that  meets  the  qualification  criteria  set 
forth  in  paragraph  (a)(9)(i)(A)  of  this 
section,  but  exceeds  the  51  GRT  vessel 
size  qualification  criteria  as  stated  in 
paragraph  (a)(9)(i)(A)(2)  or  (4)  of  this 
section,  may  qualify  for  and  fish  under 
the  permit  category  for  which  the 
replaced  vessel  qualified. 

[3]  A  vessel  that  replaced  a  vessel  that 
fished  for  and  landed  monkfish  between 
February  28,  1991,  and  February  27, 
1995,  may  use  the  replaced  vessel's 
history  in  lieu  of  or  in  addition  to  such 
vessel's  fishing  history  to  meet  the 
qualification  criteria  set  forth  in 
paragraph  (a)(9)(i)(A)(l),  (2),  (5),  or  (4)  of 
this  section,  unless  the  owner  of  the 
replaced  vessel  retained  the  vessel's 
permit  or  fishing  history,  or  such  vessel 
no  longer  exists  and  was  replaced  by 
another  vessel  according  to  the 
provisions  in  paragraph  (a)(l)(i)(D)  of 
this  section. 

(F)  Upgraded  vessel.  [1)  See  paragraph 
(a)(l){i)(F)  of  this  section. 

(2)  A  vessel  >51  GRT  that  upgraded 
from  a  vessel  size  <51  GRT  between 
February  27, 1995,  and  October  7, 1999, 
that  meets  any  of  the  qualification 
criteria  set  forth  in  paragraph  (a)(9)(i)(A) 
of  this  section,  but  exceeds  the  51  GRT 
vessel  size  qualification  criteria  as 
stated  in  paragraphs  (a)(9)(i)(A)(2)  and 
[4)  of  this  section,  may  qualify  for  and 
fish  under  the  permit  category  of  the 
smaller  vessel. 

(G)  Consolidation  restriction.  See 
paragraph  (a)(l)(i)(G]  of  this  section. 

(H)  Vessel  baseline  specification.  See 
paranaph  (a)(l)(i)(H)  of  this  section. 

(IHReserved] 

(J)  Confirmation  of  permit  history.  See 
paragraph  (a)(l)(i)(J)  of  this  section. 

{1^ Aoandonment  or  voluntary 
relinquishment  of  permits.  See 
par^raph  (a)(l)(i)(K]  of  this  section. 

(LTflestrictio/i  on  permit  splitting.  A 
limited  access  monkfish  permit  may  not 
be  issued  to  a  vessel  or  to  its 
replacement,  or  remain  valid,  if  the 
vessel's  permit  or  fishing  history  has 
been  used  to  qualify  another  vessel  for 
another  Federal  fishery. 

(M)  Notification  of  eligibility  for  1999. 
(I)  NMFS  will  attempt  to  notify  all 
owners  of  vessels  for  which  NMFS  has 
credible  evidence  available  that  they 


meet  the  qualification  criteria  described 
in  paragraph  (a)(9){i){A)(i),  (2),  (5).  or 
(4)  of  this  section  and  that  they  qualify 
for  a  limited  access  monkfish  permit. 
Vessel  owners  must  still  apply  within 
12  months  of  the  effective  date  of  these 
regulations  to  complete  the  quahfication 
requirements. 

(2)  If  a  vessel  owner  has  not  been 
notified  that  the  vessel  is  eligible  to  be 
issued  a  limited  access  monkfish 
permit,  and  the  vessel  owmer  believes 
that  there  is  credible  evidence  that  the 
vessel  does  qualify  under  the  pertinent 
criteria,  the  vessel  owner  may  apply  for 
a  limited  access  monkfish  permit  within 
12  months  of  the  effective  date  of  these 
regulations  by  submitting  evidence  that 
the  vessel  meets  the  requirements 
described  in  paragraph  (a)(9)(i)(A)(l), 
(2),  (3),  or  (4)  of  this  section. 

(N)  Appeal  of  denial  of  permit.  (1) 
Any  applicant  denied  a  limited  access 
monkfish  pennit  may  appeal  to  the 
Regional  Administrator  within  30  days 
of  the  notice  of  denial.  Any  such  appeal 
shall  be  in  writing.  The  only  ground  for 
appeal  is  that  the  Regional 
Administrator  erred  in  concluding  that 
the  vessel  did  not  meet  the  criteria  in 
paragraph  (a)(9)(i){A)(J),  (2),- (3),  or  (4)  of 
this  section.  The  appeal  shall  set  forth 
the  basis  for  the  applicant's  belief  that 
the  Regional  Administrator's  decision 
was  made  in  error. 

(2)  The  appeal  may  be  presented,  at 
the  option  of  the  applicant,  at  a  hearing 
before  an  officer  appointed  by  the 
Regional  Administrator.  The  hearing 
officer  shall  make  a  recommendation  to 
the  Regional  Administrator.  The 
Regional  Administrator's  decision  on 
the  appeal  is  the  final  decision  of  the 
Depaxbnent  of  Commerce. 

(3)  Status  of  vessels  pending  appeal. 
(i)  A  vessel  denied  a  limited  access 
monkfish  permit  may  fish  under  the 
monkfish  DAS  program,  provided  that 
the  denial  has  been  appealed,  the  appeal 
is  pending,  and  the  vessel  has  on  board 
a  letter  from  the  Regional  Adnunistrator 
authorizing  the  vessel  to  fish  under  the 
monkfish  DAS  program.  The  Regional 
Administrator  will  issue  such  a  letter  for 
the  pendency  of  any  appeal,  which 
decision  is  the  final  administrative 
action  of  the  Department  of  Commerce 
pending  a  final  decision  on  the  appeal. 
The  letter  of  authorization  must  be 
carried  on  board  the  vessel.  A  vessel 
with  such  a  letter  of  authorization  shall 
not  exceed  the  annual  allocation  of 
monkfish  DAS  as  specified  in 

§  648.92(b)(1)  and  must  report  the  use  of 
monkfish  DAS  according  to  the 
provisions  of  §  648.10(b)  or  (c). 
whichever  applies.  If  the  appeal  is 
finally  denied,  the  Regiond 
Admhiistrator  shall  send  a  notice  of 


final  denial  to  the  vessel  owner;  the 
authorizing  letter  shall  become  invalid  5 
days  after  receipt  of  the  notice  of  denial. 
If  the  appeal  is  finally  approved,  any 
DAS  used  during  pendency  of  the 
appeal  shall  be  deducted  from  the 
vessel's  aimual  allocation  of  monkfish 
DAS  for  that  fishing  year. 

(ji)  Monkfish  incidental  catch  permits 
effective  November  8,  1999.  A  vessel  of 
the  United  States  that  is  subject  to  these 
regulations  and  that  has  not  been  issued 
a  limited  access  monkfish  permit  is 
eligible  for  and  may  be  issued  a 
monkfish  incidental  catch  permit  to  fish 
for,  possess,  or  land  monkfish  subject  to 
the  restrictions  in  §  648.94(c). 

(ii)  (Reserved] 
***** 

5.  In  §  648.5.  the  first  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§648.5    Operator  pennit*. 

(a)  General.  Any  operator  of  a  vessel 
fishing  for  or  possessing  sea  scallops  in 
excess  of  40  lb  (18  kg).  NE  multispecies. 
monkfish,  mackerel,  squid,  butterfish, 
scup,  or  black  sea  bass,  harvested  in  or 
from  the  EEZ,  or  issued  a  permit  for 
these  species  under  this  part,  must  have 
been  issued  imder  this  section,  and 
carry  on  board,  a  valid  operator's 
permit.*  *  * 
***** 

6.  In  §  648.6,  paragraph  (a)  is  revised 
to  read  as  follows: 

S  648.6    Dealer/processor  permits. 

(a)  General.  All  NE  multispecies, 
monkfish,  sea  scallop,  summer  flounder, 
surf  clam,  ocean  quahog,  mackerel, 
squid,  butterfish,  scup,  or  black  sea  bass 
dealers,  and  surf  clam  and  ocean  quahog 
processors,  must  have  been  issued 
imder  this  section,  and  have  in  their 
possession,  a  valid  dealer  and/or 
processor  permit  for  these  species. 
***** 

7.  In  §  648.7,  the  first  sentence  of 
paragraph  (a)(l)(i),  the  first  sentence  of 
paragraph  (a)(3)(i),  and  paragraph 
(b)(l)(i)  are  revised  to  read  as  follows: 

§648.7    Recordlcaeping  and  reporting 
requirements. 

(a)  *  *  * 

(1)  *  •  * 

(i)  All  NE  multispecies  or  monkfish, 

sea  scallop,  summer  flounder,  mackerel, 

squid,  and  butterfish,  scup,  or  black  sea 

bass  dealers  must  provide:  Dealer  name 

and  mailing  address;  dealer  pennit 

nxmiber;  name  and  permit  number  or 

name  and  hull  number  (USCG 

documentation  number  or  state 

registration  number,  whichever  is 

applicable)  of  vessels  from  which  fish 

are  landed  or  received;  trip  identifier  for 
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trip  from  which  fish  are  landed  or 
received;  dates  of  purchases;  pounds  by 
all  species  purchased  (by  market 
category,  if  applicable);  price  per  pound 
by  species  (by  market  category,  if 
applicable)  or  total  value  by  species  (by 
market  category,  if  applicable);  port 
landed;  and  any  other  information 
deemed  necessary  by  the  Regional 
Administrator.  *  *  * 
***** 

(3)  *  *  * 

(i)  All  NE  multispecies  or  monkfish, 
sea  scallop,  summer  flounder,  mackerel, 
sqmd,  and  butterfish,  scup,  or  black  sea 
bass  dealers  must  complete  the 
"Employment  Data"  section  of  the 
Annual  Processed  Products  Report; 
completion  of  the  other  sections  of  that 
form  is  volimtary.  *  *  * 
***** 

(b)  *  '  • 

(i)  The  owner  or  operator  of  any 
vessel  issued  a  vessel  permit  for 
summer  floimder,  mackerel,  squid,  or 
butterfish,  scup,  or  black  sea  bass,  or  a 
permit  for  sea  scallops,  or  NE 
multispecies  or  monkfish,  must 
maintain  on  board  the  vessel  and  submit 
an  accurate  daily  fishing  log  report  for 
all  fishing  trips,  regardless  of  species 
fished  for  or  taken,  on  forms  supplied 
by  or  approved  by  the  Regional 
Administrator.  If  authorized  in  writing 
by  the  Regional  Administrator,  a  vessel 
owner  or  operator  may  submit  reports 
electronically,  for  example  by  using  a 
VMS  or  other  media.  At  least  the 
following  information  and  any  other 
information  required  by  the  Regional 
Administrator  must  be  provided:  Vessel 
name;  USCG  documentation  number  (or 
state  registration  number,  if 
undociunented);  permit  nvunber;  date/ 
time  sailed;  date/time  landed;  trip  type; 
number  of  crew;  number  of  aniglers  (if  a 
charter  or  party  boat);  gear  fished; 
quantity  and  size  of  gear;  mesh/ring 
size;  chart  area  fished;  average  depth; 
latitude/longitude  (or  loran  station  and 
bearings);  total  hauls  per  area  fished; 
average  tow  time  dwation;  poimds  by 
species  (or  coimt,  if  a  party  or  charter 
vessel)  of  all  species  landed  or 
discarded;  dealer  permit  number;  dealer 
name;  date  sold;  port  and  state  landed; 
and  vessel  operator's  name,  signature, 
and  operator  permit  number  (if 
applicable). 
***** 

8.  In  §  648.9,  paragraph  (d)  is  revised 
to  read  as  foUows: 

1648.9    VMS  raquirwnwits. 

***** 

(d)  Presumption.  If  a  VMS  unit  fails  to 
transmit  an  hotirly  signal  of  a  vessel's 


position,  the  vessel  shall  be  deemed  to 
have  inciured  a  DAS,  or  fraction  thereof, 
for  6is  long  as  the  luiit  fails  to  transmit 
a  signal,  unless  a  preponderance  of 
evidence  shows  that  the  failine  to 
transmit  was  due  to  an  unavoidable 
malfunction  or  disruption  of  the 
transmission  that  occurred  while  the 
vessel  was  declared  out  of  the  scallop 
fishery  or  NE  multispecies  or  monkfish 
fishery,  as  applicable,  or  was  not  at  sea. 
***** 

9.  In  §  648.10,  the  first  sentence  of 
paragraph  (b)  introductory  text,  and 
paragraphs  (b)(1),  (c)  introductory  text, 
(c)(2),  and  (c)(5)  are  revised  to  read  as 
follows: 

§648.10    DAS  notification  raquirwnents. 

***** 

(b)  VMS  Notification.  A  multispecies 
vessel  issued  an  Individual  DAS  or 
Combination  Vessel  permit,  or  scallop 
vessel  issued  a  full-time  or  part-time 
limited  access  scallop  permit,  or  scallop 
vessel  fishing  under  the  small  dredge 
program  specified  in  §  648.51(e),  or  a 
vessel  issued  a  limited  access 
multispecies  or  monkfish  permit,  or 
scallop  permit,  whose  owner  elects  to 
fish  imder  the  VMS  notification  of 
paragraph  (b)  of  this  section,  imless 
otherwise  authorized  or  required  by  the 
Regional  Administrator  imder  paragraph 
(d)  of  this  section,  must  have  installed 
on  board  an  operational  VMS  unit  that 
meets  the  minimum  performance 
criteria  specified  in  §  648.9(b)  or  as 
modified  in  §  648.9(a).  *  *  * 

(1)  Vessels  that  have  crossed  the  VMS 
Demarcation  Line  specified  imder 
paragraph  (a)  of  this  section  are  deemed 
to  be  fishing  imder  the  DAS  program, 
unless  the  vessel's  owner  or  an 
authorized  representative  declares  the 
vessel  out  of  Uie  scallop,  NE 
multispecies,  or  monkfish  fishery,  as 
applicable,  for  a  specific  time  period  by 
notifying  the  Regional  Administrator 
through  the  VMS  prior  to  the  vessel 
leaving  port. 
•        *        •        •        * 

(c)  Call-in  notification.  Owners  of 
vessels  issued  limited  access 
multispecies  or  monkfish  permits  who 
are  participating  in  a  DAS  program  and 
who  are  not  required  to  provide 
notification  using  a  VMS,  scallop 
vessels  qualifying  for  a  DAS  allocation 
under  the  occasional  category  and  who 
have  not  elected  to  fish  under  the  VMS 
notification  requirements  of  paragraph 
(b)  of  this  section,  and  vessels  fishing 
pending  an  appeal  as  specified  in 
§648.4(a)(l)(i)(M)(5)  and  (a)(9)(i)(N)(3) 
are  subject  to  the  following 
requirements: 


(2)  The  vessel's  confirmation  numbers 
for  the  current  and  immediately  prior 
multispecies  or  monkfish  fishing  trip 
must  be  maintained  on  board  the  vessel 
and  provided  to  an  authorized  officer 
upon  request. 
***** 

(5)  Any  vessel  that  possesses  or  lands 
per  trip  more  than  400  lb  (181  kg)  of 
scallops,  and  any  vessel  issued  a  limited 
access  multispecies  permit  subject  to 
the  multispecies  DAS  program  and  call- 
in  requirement  that  possesses  or  lands 
regulated  species,  except  as  provided  in 
§§  648.17  and  648.89,  and  any  vessel 
issued  a  limited  access  monkfish  permit 
subject  to  the  monkfish  DAS  program 
and  call-in  requirement  that  possesses 
or  lands  monkfish  above  the  incidental 
catch  trip  limits  specified  in  §  648.94(c), 
shall  be  deemed  in  its  respective  DAS 
program  for  purposes  of  counting  DAS, 
regardless  of  whether  the  vessel's  owner 
or  authorized  representative  provided 
adequate  notification  as  required  by 
paragraph  (c)  of  this  section. 
***** 

10.  In  §648.11,  the  first  sentence  of 
paragraph  (a)  and  paragraph  (e) 
introductory  text  are  revised  to  read  as 
follows: 

§  648.1 1    At-sea  samptw/observar 
coverage. 

(a)  The  Regional  Administrator  may 
request  any  vessel  with  a  permit  for  sea 
scallops,  or  NE  multispecies  or 
monkfish,  or  mackerel,  squid,  or 
butterfish,  or  scup,  or  black  sea  bass,  or 
a  moratorium  permit  for  summer 
flounder,  to  carry  a  NMFS-approved  sea 
sampler/observer.  *  *  * 
***** 

(e)  The  owner  or  operator  of  a  vessel 
issued  a  summer  flounder  moratorium 
permit,  or  a  scup  moratorium  permit,  or 
a  black  sea  bass  moratorium  permit,  if 
requested  by  the  sea  sampler/observer 
also  must: 
***** 

11.  In  §648.12,  the  introductory  text 
is  revised  to  read  as  follows: 

§648.12    Experimental  fishing. 

The  Regional  Administrator  may 
exempt  any  person  or  vessel  from  the 
requirements  of  subparts  A  (General 
Provisions),  B  (Atlantic  Mackerel, 
Squid,  and  Butterfish  Fisheries),  D 
(Atlantic  Sea  Scallop  Fishery),  E 
(Atlantic  Surf  Clam  and  Ocean  Quahog 
Fisheries),  F  (NE  Multispecies  and 
Monkfish  Fisheries),  G  (Summer 
Flounder  Fishery),  H  (Scup  Fishery),  or 
I  (Black  Sea  Bass  Fishery)  of  this  part  for 
the  conduct  of  experimental  fishing 
beneficial  to  the  management  of  the 
resources  or  fishery  managed  under  that 
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subpart.  The  Regional  Administrator 
shall  consult  with  the  Executive 
Director  of  the  MAFMC  regarding  such 
exemptions  for  the  AUantic  mackerel, 
squid,  and  butterfish,  summer  flounder, 
scup,  and  black  sea  bass  fisheries. 

•  •        •        *        * 

12.  In  §  648.14,  paragraphs  (a)(49)  and 
(103)  are  revised,  and  paragraphs  (x){8) 
and  (y)  are  added  to  read  as  follows: 

f64«.14    Prohibitions. 

(a)  •  *  * 

(49)  Violate  any  of  the  possession  or 
landing  restrictions  on  fishing  with 
scallop  dredge  gear  specified  in 
§§648.60(h)  and  648.94. 

*  *        »        »        * 

(103)  Sell,  barter,  trade  or  transfer,  or 
attempt  to  sell,  barter,  trade  or  otherwise 
transfer,  other  than  solely  for  transport, 
any  multispecies  or  monkfish,  unless 
the  dealer  or  transferee  has  a  dealer 
permit  issued  imder  §  648.6. 
***** 

(x)  *  *  * 

(8)  Monkfish.  All  monkfish  retained 
or  possessed  on  a  vessel  issued  any 
permit  under  §  648.4  are  deemed  to 
have  been  harvested  from  the  EEZ. 

(y)  In  addition  to  the  general 
prohibitions  specified  in 

§  600.725  of  this  chapter  and  in 
paragraph  (a)  of  this  section,  it  is 
unlawful  for  any  person  owning  or 
operating  a  vessel  issued  a  limited 
access  monkfish  permit  to  do  any  of  the 
following: 

(1)  Fish  for,  possess,  retain  or  land 
monkfish,  unless: 

(i)  The  monkfish  are  being  fished  for 
or  were  harvested  in  or  from  the  EEZ  by 
a  vessel  issued  a  valid  monkfish  permit 
under  this  part  and  the  operator  on 
board  such  vessel  has  been  issued  an 
operator  permit  that  is  on  board  the 
vessel;  or 

(ii)  The  monkfish  were  harvested  by 
a  vessel  not  issued  a  monkfish  permit 
that  fishes  for  monkfish  exclusively  in 
state  waters;  or 

(iii)  The  monkfish  were  harvested  in 
or  from  the  EEZ  by  a  vessel  engaged  in 
recreational  fishing. 

(2)  Land,  offioad,  or  otherwise 
transfer,  or  attempt  to  land,  offload,  or 
otherwise  transfer,  monkfish  from  one 
vessel  to  another  vessel,  unless  each 
vessel  has  not  been  issued  a  monkfish 
permit  and  fishes  exclusively  in  state 
waters. 

(3)  Sell,  barter,  trade,  or  otherwise 
transfer,  or  attempt  to  sell,  barter,  trade, 
or  otherwise  transfer  for  a  commercial 
purpose,  any  monkfish,  unless  the 
vessel  has  been  issued  a  monkfish 
permit,  or  unless  the  monkfish  were 
harvested  by  a  vessel  with  no  monkfish 


permit  that  fishes  for  monkfish 
exclusively  in  state  waters. 

(4)  Fish  for,  possess,  retain,  or  land 
monkfish,  or  operate  or  act  as  an 
operator  of  a  vessel  fishing  for  or 
possessing  monkfish  in  or  from  the  EEZ 
without  having  been  issued  and 
possessing  a  valid  operator  permit. 

(5)  Fish  with,  use,  or  have  on  board, 
while  fishing  imder  a  monkfish  DAS 
within  the  Northern  Fishery 
Management  Area  or  Southern  Fishery 
Management  Area  as  described  in 

§  648.91(a)  and  (b),  nets  with  mesh  size 
smaller  than  the  minimum  mesh  size 
specified  in  §  648.91(c). 

(6)  Violate  any  provision  of  the 
incidental  catch  permit  restrictions  as 
provided  in  §§  648.4(a)(9)(ii)  and 
648.94(c). 

(7)  Possess,  land,  or  fish  for  monkfish 
while  in  possession  of  dredge  gear  on  a 
vessel  not  fishing  imder  the  scallop  DAS 
program  as  described  in  §  648.53,  or 
fishing  under  a  general  scallop  permit, 
except  for  vessels  with  no  monkfish 
•permit  that  fish  for  monkfish 
exclusively  in  state  waters. 

(8)  Piut:hase,  possess,  or  receive  as  a 
dealer,  or  in  the  capacity  of  a  dealer, 
monkfish  in  ex;cess  of  the  possession  or 
trip  limits  specified  in  §  648.94  as  is 
applicable  to  a  vessel  issued  a  monkfish 
limited  access  or  incidental  catch 
permit. 

(9)  Fail  to  comply  with  the  monkfish 
size  limit  restrictions  of  §  648.93. 

(10)  Fail  to  comply  with  the  monkfish 
liver  landing  restrictions  of  §  648.94(d). 

(11)  Fish  for,  possess  or  land 
monkfish  as  specified  in  §  648.94  or 
when  not  participating  in  the  monkfish 
DAS  program  pursuant  to  §  648.92. 

(12)  If  carrying  a  VMS  unit  under 
§648.10: 

(i)  Fail  to  have  a  certified,  operational, 
and  functioning  VMS  imit  that  meets 
the  specifications  of  §  648.9  on  board  . 
the  vessel  at  all  times. 

(ii)  Fail  to  comply  with  the 
notification,  replacement,  or  any  other 
requirements  regarding  VMS  usage  as 
specified  in  §648.10. 

(13)  Combine,  transfer,  or  consoUdate 
DAS  allocations. 

(14)  Fish  for,  possess,  or  land 
monkfish  with  or  from  a  vessel  that  has 
had  the  horsepower  of  such  vessel  or  its 
replacement  upgraded  or  increased  in 
excess  of  the  limitations  specified  in 
§648.4(a)(9)(i)(E)and(F). 

(15)  Fish  for,  possess,  or  land 
monkfish  with  or  bom.  a  vessel  that  has 
had  the  length,  GRT,  or  NT  of  such 
vessel  or  its  replacement  upgraded  or 
increased  in  excess  of  the  limitations 
specified  in  §  648.4(a)(9)(i)(E)  and  (F). 


(16)  Fail  to  comply  with  any 
provision  of  the  DAS  notification 
program  as  specified  in  §  648.10. 

(17)  If  the  vessel  has  been  issued  a 
limited  access  monkfish  permit  and 
fishes  under  a  monkfish  DAS,  fail  to 
comply  with  gillnet  requirements  and 
restrictions  specified  in  §  648.92(b)(8). 

(18)  If  the  vessel  is  fishing  under  the 
gillnet  category,  fail  to  comply  with  the 
applicable  restrictions  and  requirements 
specified  in  §  648.92(b)(8). 

(19)  Fail  to  produce,  or  cause  to  be 
produced,  gillnet  tags  when  requested 
by  an  authorized  officer. 

(20)  Tag  a  gillnet  or  use  a  gillnet  tag 
that  has  been  reported  lost,  missing, 
destroyed,  or  issued  to  another  vessel, 
or  use  a  false  gillnet  tag. 

(21)  Sell,  transfer,  or  give  away  gillnet 
tags  that  have  been  reported  lost, 
missing,  destroyed,  or  issued  to  another 
vessel. 

13.  Revise  the  heading  for  subpart  F 
to  read  as  follows: 

Subpart  F— Management  Meaaures  for 
the  NE  Multiapeciea  and  Monkfiah 
Raheriaa 

14.  In  §  648.80,  the  section  heading, 
paragraphs  (a)(4)(i)(A),  (a)(7)(iv)(B), 
(a)(8)(i),  (a)(9)(i)(D),  and  (b)(3)(u)  are 
revised  to  read  as  follows: 

§648.80    MuKispoclM  regulated  mesh 
areas  and  restrictions  on  gear  and  methods 
of  fishing. 

***** 

(a)  *  *  * 

r^A  *  *  * 

(i)  *  *  * 

(A)  A  vessel  fishing  in  the  Cultivator 
Shoal  Whiting  Fishery  Exemption  Area 
imder  this  exemption  must  have  a  letter 
of  authorization  issued  by  the  Regional 
Administrator  on  board  and  may  not 
fish  for,  possess  on  board,  or  land  any 
species  of  fish  other  than  whiting, 
except  for  the  following,  with  the 
restrictions  noted,  as  allowable 
incidental  species:  Herring;  longhom 
sculpin;  squid;  butterfish;  mackerel; 
dogfish,  and  red  hake — up  to  10  percent 
each,  by  weight,  of  all  other  species  on 
board;  monkfish  and  monkfish  parts — 
up  to  10  percent,  by  weight,  of  all  other 
species  on  board  or  up  to  50  lb  (23  kg) 
tail-weight/166  lb  (75  kg)  whole  weight 
of  monkfish  per  trip,  as  specified  in 
§  648.94(c)(4),  whichever  is  less;  and 
American  lobster — up  to  10  percent  by 
weight  of  all  other  species  on  board  or 
200  lobsters,  whichever  is  less. 
***** 

(7)  *  *  * 

(iv)  •  •  * 

(6)  A  limit  on  the  possession  of 
monkfish  or  monkfish  parts  of  10 
percent,  by  weight,  of  all  other  species 
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on  board  or  as  specified  by 
§  648.94(c)(3),(4).(5)  or  (6),  as 
applicable,  whichever  is  less. 

*        *        *        *        * 

(8)  *  *  * 

(i)  Vessels  subject  to  the  minimum 
mesh  size  restrictions  specified  in 
paragraph  (a)(2)  of  this  section  may  fish 
with  or  possess  nets  with  a  mesh  size 
smaller  than  the  minimum  size, 
provided  the  vessel  complies  with  the 
requirements  of  paragraphs  (a)(8)(iv)  or 
(a)(3)(ii)  of  this  section,  from  July  15 
through  November  15  when  fishing  in 
Small  Mesh  Area  1  and  from  January  1 
through  June  30  when  fishing  in  Small 
Mesh  Area  2,  except  as  specified  in 
paragraph  (a)(8)(ii)  and  (a)(8)(iii)  of  this 
section.  A  vessel  may  not  fish  for, 
possess  on  board,  or  land  any  species  of 
fish  other  than:  Butterfish,  dogfish, 
herring,  mackerel,  ocean  pout,  scup. 
squid,  silver  hake,  and  red  hake,  except 
for  the  following  allowable  incidental 
species  (bycatch  as  the  term  is  used 
elsewhere  in  this  part),  with  the 
restrictions  noted:  Longhom  sculpin; 
monkfish  and  monkfish  parts — up  to  10 
percent,  by  weight,  of  all  other  species 
on  board  or  up  to  50  lb  (23  kg)  tail- 
weight/ 166  lb  (75  kg)  whole  weight  of 
monkfish  per  trip,  as  specified  in 
§  648.94(c)(4),  whichever  is  less;  and 
American  lobster — up  to  10  percent,  by 
weight,  of  all  other  species  on  board  or 
200  lobsters,  whichever  is  less.  These 
areas  are  defined  by  straight  lines 
connecting  the  following  points  in  the 
order  stated  (copies  of  a  chart  depicting 
these  areas  are  available  from  the 
Regional  Administrator  upon  request 
(see  Table  1  to  §  600.502)): 

Small  Mesh  Area  1 


Point 


N.  let. 


W.  long. 


SM1  43  deg.03'  70  deg.2r 

SM2 „.  42  deg.57'  70  deg.22' 

SM3 42  deg.47'  70  deg.32' 

SM4 42  deg.45'  70  deg.29' 

SMS 42  deg.43'  70  deg.32' 

SM6 42  deg.44''»    70  deg.39' 

SM7 42  deg.49'  70  deg.43' 

SMS 42deg.50'  70deg.41' 

SM9 42  deg.53'  70  deg.43' 

SM10 42deg.55'  70  deg.40' 

SM11  42deg.59'  70  deg.32' 

SMI  43  deg.03'  70  deg.2r 

SM13 43deg.05.6'  69  deg.55.0' 

SM14 „ 43deg.10.1'  69  deg.43.3" 

SMI  5 „ 42  deg.49.5'  69  deg.40.0' 

SM16 42deg.41.5'  69  deg.40,0' 

SM17 42  deg.36.6'  69  deg.55.0' 

SM13 43deg.05.6'  69  deg.55.0' 


(9)  *  *  * 
(i)  *  *  * 

(D)  The  following  species  may  be 
retained,  with  the  restrictions  noted,  as 


allowable  bycatch  species  in  the 
Nantucket  Shoals  Dogfish  Fishery 
Exemption  Area:  Longhom  sculpin; 
silver  hake — up  to  two  standard  totes; 
monkfish  and  monkfish  parts — up  to  10 
percent,  by  weight,  of  all  other  species 
on  board  or  up  to  50  lb  (23  kg)  tail- 
weight/166  lb  (75  kg)  whole  weight  of 
monkfish  per  trip,  as  specified  in 
§  648.94(c)(4).  whichever  is  less; 
American  lobster — up  to  10  percent,  by 
weight,  of  all  other  species  on  board  or 
200  lobsters,  whichever  is  less;  and 
skate  or  skate  parts — up  to  10  percent, 
by  weight,  of  all  other  species  on  board. 
***** 

(b)*** 

(3)  *  *  * 

(ii)  Possession  and  net  stowage 
requirements.  Vessels  may  possess 
regulated  species  while  in  possession  of 
nets  with  mesh  smaller  than  the 
minimiun  size  specified  in  paragraph 
(b)(2)(i)  of  this  section,  provided  that 
such  nets  are  stowed  and  sue  not 
available  for  immediate  use  in 
accordance  with  §648. 23(b),  and 
provided  that  regulated  species  were  not 
harvested  by  nets  of  mesh  size  smaller 
than  the  minimum  mesh  size  specified 
in  paragraph  (b)(2)(i)  of  this  section. 
Vessels  fishing  for  the  exempted  species 
identified  in  paragraph  (b)(3)(i)  of  this 
section  may  also  possess  and  retain  the 
following  species,  with  the  restrictions 
noted,  as  incidental  take  to  these 
exempted  fisheries:  Conger  eels;  sea 
robins;  black  sea  bass;  red  hake;  tautog 
(blackfish);  blowfish;  cuimer;  John  Dory; 
midlet;  bluefish;  tilefish;  longhom 
sculpin;  fourspot  floimder;  alewife; 
hickory  shad;  American  shad;  blueback 
herring;  sea  ravens;  Atlantic  croaker; 
spot;  swordfish;  monkfish  and  monkfish 
parts — up  to  10  percent,  by  weight,  of 
all  other  species  on  board  or  up  to  50 
lb  (23  kg)  tail-weight/166  lb  (75  kg) 
whole  weight  of  monkfish  per  trip,  as 
specified  in  §  648.94(c)(4),  whichever  is 
less;  American  lobster — up  to  10 
percent,  by  weight,  of  all  other  species 
on  board  or  200  lobsters,  whichever  is 
less;  and  skate  and  skate  parts — up  to  10 
percent,  by  weight,  of  all  other  species 
on  board. 


15.  Revise  the  heading  of  §  648.81  to 
read^s  follows: 

§648.81    Multispecies  closed  areas. 

16.  Revise  the  heading  of  §  648.82  to 
read  as  follows: 

i  648.82    Effort-control  program  for 
multispecies  limited  access  vessels. 

17.  Revise  the  heading  of  §  648.83  to 
read  as  follows: 


1648.83    Multispecies  minimum  fish  sizes. 

18.  In  §648.84,  paragraph  (a)  is 
revised  to  read  as  follows: 

§648.84    Gear-marking  requirements  and 
gear  restrictions. 

(a)  Bottom-tending  fixed  gear, 
including,  but  not  limited  to,  gillnets 
and  longlines  designed  for,  capable  of, 
or  fishing  for  NE  multispecies  or 
monkfish,  must  have  the  name  of  the 
owner  or  vessel  or  the  official  number 
of  that  vessel  permanenUy  affixed  to  any 
buoys,  gillnets,  longlines,  or  other 
appropriate  gear  so  that  the  name  of  the 
owner  or  vessel  or  the  official  number 
of  the  vessel  is  visible  on  the  siuiace  of 
the  water. 
***** 

19.  Revise  the  heading  of  §  648.86  to 
read  as  follows: 

§648.86    Multispecies  possession 
restrictions. 

20.  Revise  the  heading  of  §  648.88  to 
read  as  follows: 

§648.88    Multispecies  open  access  permtt 
restrictions. 

21.  In  §  648.90.  the  section  heading 
and  paragraph  (c)  are  revised  to  read  as 
follows: 

§648.90    Multispecies  frameworic 
specifications. 

***** 

(c)  Nothing  in  this  section  is  meant  to 
derogate  from  the  authority  of  the 
Secretary  to  take  emergency  action  and 
interim  measures  ujider  section  305(c) 
of  the  Magnuson-Stevens  Act. 

22.  Section  648.95  is  added  and 
reserved,  §§648.91  through  648.94,  and 
§  648.96  are  added  to  subpart  F  to  read 
as  follows: 

§648.91    Monlcfish  regulated  mesh  areas 
and  restrictions  on  gear  and  mettK>ds  of 
fishing. 

All  vessels  fishing  for.  possessing  or 
landing  monkfish  must  comply  with  the 
following  minimum  mesh  size,  gear, 
and  methods  of  fishing  requirements, 
unless  otherwise  exempted  or 
prohibited: 

(a)  Northern  Fishery  Management 
Area  (NFMA) —  Area  definition.  The 
NFMA  (copies  of  a  chart  depicting  the 
area  are  available  from  the  Regional 
Administrator  upon  request)  is  that  area 
defined  by  a  line  beginning  at  the 
intersection  of  70°  W.  longitude  and  the 
south-facing  shoreline  of  Cape  Cod,  MA 
(point  A),  then  southward  along  70°  W. 
longitude  to  41°  N.  latitude,  then 
eastward  to  the  U.S.-Canada  maritime 
boundary,  then  in  a  northerly  direction 
along  the  U.S.-Canada  maritime 
boimdary  until  it  intersects  the  Maine 
shoreline,  and  then  following  the 
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coastline  in  a  southerly  direction  until 
it  intersects  with  point  A. 

{\i)  Southern  Fishery  ^fanageme^t 
Area  (SFMA) —  Area  definition.  The 
SFMA  (copies  of  a  chart  depicting  the 
area  are  available  from  the  Regional 
Administrator  upon  request)  is  that  area 
defined  by  a  line  beginning  at  point  A, 
then  in  a  southerly  direction  to  the  NC- 
SC  border,  then  due  east  to  the  200-mile 
limit,  then  in  a  northerly  direction  along 
the  200-mile  limit  to  the  U.S.-Canada 
maritime  boundary,  then  in  a 
northwesterly  direction  along  the  U.S.- 
Canada maritime  boundary  to  41°  N. 
latitude,  and  then  westward  to  70°  W. 
longitude,  and  finally  north  to  the 
shoreline  at  Cape  Cod,  MA  (point  A). 

(c)  Gear  restrictions— {1)  Minimum 
mesh  size — (i)  Tmwl  nets  while  on  a 
monkfish  DAS.  Except  as  provided  in 
paragraph  (c)(l)(ii)  of  this  section,  the 
minimum  mesh  size  for  any  trawl  net, 
including  beam  trawl  nets,  used  by  a 
vessel  fishing  under  a  monkfish  DAS  is 
10-inch  (25.4  cm)  square  or  12-inch 
(30.5  cm)  diamond  mesh  throughout  the 
codend  for  at  least  45  continuous 
meshes  forward  of  the  terminus  of  the 
net.  The  minimum  mesh  size  for  the 
remainder  of  the  trawl  net  is  the 
regulated  mesh  size  specified  by 
§648.80{a)(2)(i),  (b)(2)(i),  or  (c)(2){i)  of 
the  Northeast  multispecies  regulations, 
depending  upon  and  consistent  with  the 
multispecies  regulated  mesh  area  being 
fished. 

(ii)  Trawl  nets  while  on  a  monkfish 
and  multispecies  DAS.  For  vessels 
issued  a  Category  C  or  D  limited  access 
monkfish  permit  and  fishing  with  trawl 
gear  under  both  a  monkfish  and 
multispecies  DAS,  the  minimum  mesh 
size  is  that  allowed  imder  regulations 
governing  mesh  size  for  the  NE 
Multispecies  FMP  at  §  648.80(a)(2)(i), 
(b)(2)(i),  or  (c)(2)(i),  depending  upon 
and  consistent  with  the  multispecies 
regulated  mesh  area  being  fished. 

(iii)  Gillnets  while  on  a  monkfish 
DAS.  The  minimum  mesh  size  for  any 
gillnets  used  by  a  vessel  fishing  under 
a  monkfish  DAS  is  10-inches  (25.4  cm) 
diamond  mesh. 

(iv)  Authorized  gear  while  on  a 
monkfish  and  scallop  DAS.  Vessels 
issued  a  Category  C  or  D  limited  access 
monkfish  permit  and  fishing  under  a 
monkfish  and  scallop  DAS  may  only 
fish  with  and  use  a  trawl  net  with  a 
mesh  size  no  smaller  than  that  specified 
in  paragraph  (c)(l)(i)  of  this  section. 

(2)  Other  gear  restrictions,  (i)  A  vessel 
may  not  fish  with  dredges  or  have 
dredges  on  board  while  fishing  under  a 
monkfish  DAS. 

(ii)  All  other  non-conforming  gear 
must  be  stowed  as  specified  in 
§  648.81(e). 


(iii)  The  mesh  size  restrictions  in 
paragraph  (c)(1)  of  this  section  do  not 
apply  to  nets  or  pieces  of  nets  smaller 
than  3  ft  (0.9  m)  x  3  ft  (0.9  m),  (9  ft^ 
(0.81  m2)). 

§648.92    Effort-control  program  for 
monkfish  limited  access  vessels. 

(a)  General.  A  vessel  issued  a  limited 
access  monkfish  permit  may  not  fish  for, 
possess,  retain,  or  land  monkfish,  except 
during  a  DAS  as  allocated  under  and  in 
accordance  with  the  applicable  DAS 
program  described  in  this  section, 
except  as  otherwise  provided  in  this 
part. 

(1)  End-of-year  carry-over.  With  the 
exception  of  vessels  that  held  a 
Confirmation  of  Permit  History  as 
described  in  §  648.4(a)(l)(i)(J)  for  the 
entire  fishing  year  preceding  the  carry- 
over year,  limited  access  vessels  that 
have  unused  DAS  on  the  last  day  of 
April  of  any  year  may  cany  over  a 
maximum  of  10  unused  DAS  into  the 
next  fishing  year.  Any  DAS  that  have 
been  forfeited  due  to  an  enforcement 
proceeding  will  be  deducted  from  all 
other  unused  DAS  in  determining  how 
many  DAS  may  be  carried  over. 

(2)  [Reserved] 

(b)  Monkfish  DAS  program — permit 
categories  and  allocations — (1)  Limited 
access  monkfish  permit  holders.  For 
fishing  years  1999,  2000,  and  2001,  all 
limited  access  monkfish  permit  holders 
shall  be  allocated  40  monkfish  DAS  for 
each  fishing  year.  Multispecies  and 
scallop  limited  access  permit  holders 
who  also  qualify  for  a  lioaited  access 
monkfish  permit  shall  be  allocated  up  to 
40  monkfish  DAS  for  each  fishing  year, 
depending  on  whether  they  have 
sufficient  multispecies  and/or  scallop 
DAS  to  use  concurrently  with  their 
monkfish  DAS,  as  required  by  paragraph 
(b)(2)  of  this  section.  For  fishing  years 
2002  and  thereafter,  no  monkfish  DAS 
will  be  allocated  to  any  limited  access 
monkfish  permit  holder. 

(2)  Category  C  and  D  limited  access 
monkfish  permit  holders.  Each 
monidBsh  DAS  used  by  a  limited  access 
multispecies  or  scallop  vessel  holding  a 
Category  C  or  D  limited  access  monkfish 
permit  shall  also  be  counted  as  a 
multispecies  or  scallop  DAS,  as 
applicable. 

(3)  Accrual  of  DAS.  Same  as 
§  648.53(e). 

(4)  Good  Samaritan  credit.  Same  as 
§  648.53(f). 

(5)  Spawning  season  restrictions. 
Beginning  January  1,  2000,  a  vessel 
issued  a  valid  Category  A  or  B  limited 
access  monkfish  permit  under 
§648.4(a)(9)(i)(A)(I)  or  (a)(9)(i)(A)(2) 
must  declare  and  be  out  of  the  monkfish 
DAS  program,  as  described  in  paragraph 


(b)  of  this  section,  for  a  continuous  20- 
day  period  between  April  1  and  June  30 
of  each  calendar  year  using  the 
notification  requirements  specified  in 
§  648.10.  If  a  vessel  ovkrner  has  not 
declared  and  been  out  for  a  continuous 
20-day  period  between  April  1  and  June 
30  of  each  calendar  year  on  or  before 
Jime  11  of  each  year,  the  vessel  is 
prohibited  from  fishing  for  possessing  or 
landing  any  monkfish  during  the  period 
June  11  through  Jime  30,  inclusive. 

(6)  Declaring  monkfish  DAS  and 
blocks  of  time  out.  A  vessel's  ovraer  or 
authorized  representative  shall  notify 
the  Regional  Administrator  of  a  vessel's 
participation  in  the  monkfish  DAS 
program  and  declaration  of  its 
continuous  20-day  period  out  of  the 
monkfish  DAS  program,  using  the 
notification  requirements  specified  in 
§648.10. 

(7)  Adjustments  in  armual  monkfish 
DAS  allocations.  Adjustments  in  annual 
monkfish  DAS  allocations,  if  required  to 
meet  fishing  mortality  goals,  may  be 
implemented  pursuant  to  the  framework 
adjustment  procedures  of  §  648.96. 

(8)  Gillnet  restrictions — (i)  Number 
and  size  of  nets.  A  vessel  issued  a 
monkfish  limited  access  permit  or 
fishing  imder  a  monkfish  DAS  may  not 
fish  with,  haul,  possess,  or  deploy  more 
than  160  gillnets.  A  vessel  issued  a 
multispecies  limited  access  permit  and 
a  limited  access  monkfish  permit,  or 
fishing  under  a  monkfish  DAS,  may  fish 
any  combination  of  monkfish, 
roundfish,  and  flatfish  gillnets,  up  to 
160  nets  total,  provided  that  the  number 
of  monkfish,  roimdfish,  and  flatfish 
gillnets  is  consistent  with  the 
limitations  of  §  648.82(k)(l)(i)  and  that 
the  nets  are  tagged  in  accordance  with 
the  regulations,  as  specified  in  §648.82. 
Nets  may  not  be  longer  than  300  ft 
(91.44  m).  or  50  fathoms,  in  length. 

(ii)  Tagging  requirements.  Beginning 
May  1,  2000,  all  gillnets  fished,  hauled, 
possessed,  or  deployed  by  a  vessel 
fishing  for  monkfish  under  a  monkfish 
DAS  must  beve  one  monkfish  tag  per 
net,  with  one  tag  secured  to  every  other 
bridle  of  every  net  within  a  string  of 
nets.  Tags  must  be  obtained  as  described 
in  §  648.4.  A  vessel  operator  must 
accouint  for  all  net  tags  upon  request  by 
an  authorized  officer. 

(iii)  Lost  tags.  A  vessel  owner  or 
operator  must  report  lost,  destroyed,  or 
missing  tag  numbers  by  letter  or  fax  to 
the  Regional  Administrator  within  24 
hoiurs  after  tags  have  been  discovered 
lost,  destroyed,  or  missing. 

(iv)  Replacement  tags.  A  vessel  owner 
or  operator  seeking  replacement  of  lost, 
destroyed,  or  missing  tags  must  request 
replacement  tags  by  letter  or  fax  to  the 
Regional  Admioistrator.  A  check  for  the 
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cost  of  the  replacement  tags  must  be 
received  before  the  tags  will  be  re- 
issued. 

(v)  Method  of  counting  DAS.  A  vessel 
fishing  with  gillnet  gear  under  a 
monkfish  DAS  will  accrue  15  hoiu^ 
monkfish  DAS  for  each  trip  greater  than 
3  hours  but  less  than  or  equal  to  15 
hours.  Such  vessel  will  accrue  actual 
monkfish  DAS  time  at  sea  for  trips  less 
than  or  equal  to  3  hours  or  greater  than 
15  hours.  A  vessel  fishing  with  gillnet 
gear  under  only  a  monkfish  DAS  is  not 
required  to  remove  gillnet  gear  from  the 
water  upon  returning  to  the  dock  and 
calling  out  of  the  DAS  program, 
provided  that  the  vessel  complies  with 
the  requirements  and  conditions  of 
paragraphs  {b)(8)(i),  (ii),  (iii),  (iv),  and 
(v)  of  tWs  section. 

§  648.93    Monkfish  minimum  fish  sizes. 

(a)  Minimum  fish  sizes.  (1)  All 
monkfish  caught  in  or  from  the  EEZ  or 
by  vessels  issued  a  Federal  monkfish 
permit  must  meet  the  following 
minimum  fish  size  requirements  (total 
length  and  tail  length)  unless  such 
minimum  fish  sizes  are  adjusted 
pursuant  to  paragraph  (b)  of  this  section: 

MINIMUM  FISH  SIZES 

(Total  Length/Tail  Length) 


Total  Length 


Tail  Length 


17  inches  (43.2 
cm) 


1 1  inches  (27.9  cm) 


(2)  The  minimiun  fish  size  applies  to 
the  whole  fish  (total  length)  or  to  the  tail 
of  a  fish  (tail  length)  at  the  time  of 
landing.  Fish  or  parts  of  fish,  with  the 
exception  of  cheeks  and  fivers,  must 
have  skin  on  while  possessed  on  board 
a  vessel  and  at  the  time  of  landing  in 
order  to  meet  minimimi  size 
requirements.  "Skin  on"  means  the 
entire  portion  of  the  skin  normally 
attached  to  the  portion  of  the  fish  or  fish 
parts  possessed.  Monkfish  tails  are 
measured  from  the  anterior  portion  of 
the  fourth  cephalic  dorsal  spine  to  the 
end  of  the  caudal  fin.  Any  tissue 
anterior  to  the  foiuth  dorsal  spine  is 
ignored.  If  the  foiulh  dorsal  spine  or  the 
tail  is  not  intact,  the  minimum  size  is 
measured  between  the  most  anterior 
vertebra  and  the  most  posterior  portion 
of  the  tail. 

Oi)  Adjustments — (1)  Vessels  fishing 
in  the  SFMA.  (i)  Unless  the  Regional 
Administrator  makes  the  determination 
specified  in  paragraph  (b)(l)(ii}, 
beginning  on  May  1,  2000,  the 
minimum  fish  size  limit  for  vessels 
fishing  in  the  SFMA,  or  for  vessels  not 
declared  into  the  NFMA,  is  21  inches 


(53.3  cm)  total  length/14  inches  (35.6 
cm)  tail  length. 

(ii)  If,  based  on  landings,  projected 
landings,  and  other  available  data,  the 
Regional  Administrator  determines  that 
the  SFMA  monkfish  catch  for  the  period 
May  1, 1999,  through  April  30,  2000,  is 
less  than  or  equal  to  the  Year  1  SFMA 
TAG,  a  notification  will  be  pubfished  in 
the  Federal  Register  specifying  the 
minimum  monkfish  size  limit  of  17 
inches  (43.2  cm)  total  length/11  inches 
(27.9  cm)  tail  length  for  vessels  fishing 
for,  catching,  or  landing  monkfish  in  the 
SFMA. 

(2)  Vessels  fishing  in  the  NFMA.  An 
adjustment  to  the  minimum  size 
possession  limits  for  vessels  fishing  for, 
catching,  or  landing  fish  in  the  SFMA 
under  paragraph  (b)(1)  of  this  section 
will  not  affect  the  minimum  size 
possession  limits  for  vessels  fishing  for 
or  landing  monkfish  in  the  NFMA, 
which  will  remain  as  described  in 
paragraph  (a)(1)  of  this  section.  If  the 
size  limits  specified  in  paragraph  (b)(1) 
of  this  section  become  effective  for  the 
SFMA,  a  vessel  intending  to  fish  for  and 
catch  monkfish  under  a  monkfish  DAS 
only  in  the  NFMA  must  declare  into 
that  area  for  a  period  not  less  than  30 
days  when  calling  in  under  the  DAS 
program  or  as  otherwise  directed  by  the 
Regional  Administrator.  A  vessel  that 
has  not  declared  into  the  NFMA  under 
this  paragraph  shall  be  presvuned  to    ' 
have  fished  in  the  SFMA  and  shall  be 
subject  to  the  more  restrictive 
requirements  of  that  area.  Such 
restrictions  shall  apply  to  the  entire  trip. 
A  vessel  that  has  declared  into  the 
NFMA  may  transit  the  SFMA  providing 
that  it  complies  with  the  transiting  and 
gear  storage  provisions  described  in 
§  648.94(e)  and  provided  that  it  does  not 
fish  for  or  catch  monkfish,  or  any  other 
fish,  in  the  SFMA. 

$648.94    Monlcfish  possession  and  landing 
restrictions. 

(a)  General.  Monkfish  may  be 
possessed  or  landed  either  as  tails  only, 
or  in  whole  form,  or  any  combination  of 
the  two.  When  both  tails  and  whole  fish 
are  possessed  or  landed,  the  possession 
or  landing  limit  for  monkfish  tails  shall 
be  the  difference  between  the  whole 
weight  limit  minus  the  landing  of  whole 
monkfish,  divided  by  3.32.  A  996  lb 
(452  kg)  whole  weight  trip  Umit  and  a 
600  lb  (272  kg)  landing  of  whole  fish 
shall,  for  example,  allow  for  a  maximiun 
landing  of  tails  of  119.3  lb  (54.1  kg). 

(b)  Vessels  issued  limited  access 
monkfish  permits — (1)  Vessels  fishing 
under  the  monkfish  DAS  program  prior 
to  May  1,  2000.  For  vessels  fishing 
under  the  monkfish  DAS  program  prior 


to  May  1,  2000,  there  is  no  monkfish 
trip  limit. 

(2)  Vessels  fishing  under  the  monkfish 
DAS  program  May  1 ,  2000,  and 
thereafter,  (i)  Unless  the  Regional 
Administrator  makes  the  determination 
specified  in  paragraph  (b)(2)(ii),  the  trip 
limits  specified  in  paragraphs  (b)(2)(iii), 
(iv),  (v),  and  (vi)  of  this  section  apply  to 
vessels  fishing  under  the  monkfish  DAS 
program  in  the  SFMA. 

(ii)  If,  based  on  landings,  projected 
landings,  and  other  available  data,  the 
Regional  Administrator  determines  that 
the  SFMA  monkfish  catch  for  the  period 
May  1, 1999,  through  April  30,  2000,  is 
less  than  or  equal  to  the  Year  1  SFMA 
TAG,  no  monkfish  trip  limit  shall  apply 
to  a  vessel  that  is  fishing  under  a 
monkfish  DAS.  Such  determination 
shall  be  published  in  the  Federal 
Register. 

(iii)  Category  A  and  C  vessels  using 
trawl  gear.  Gategory  A  and  G  vessels 
exclusively  using  trawl  gear  during  a 
monkfish  DAS  may  land  up  to  1 ,500  lb 
(680  kg)  tail-weight  or  4.980  lb  (2,259 
kg)  whole  weight  of  monkfish  per  DAS 
(or  any  prorated  combination  of  tail- 
weight  and  whole  weight  based  on  the 
conversion  factor). 

(iv)  Category  B  and  D  vessels  using 
trawl  gear.  Category  B  and  D  vessels 
using  exclusively  trawl  gear  during  a 
monkfish  DAS  may  land  up  to  1,000  lb 
(454  kg)  tail-weight  or  3,320  lb  (1.506 
kg)  whole  weight  of  monkfish  per  DAS 
(or  any  prorated  combination  of  tail- 
weight  and  whole  weight  based  on  the 
conversion  factor). 

(v)  Vessels  using  gear  other  than  trawl 
gear.  Any  vessel  issued  a  limited  access 
monkfish  permit  and  using  gear  other 
than  trawl  gear  during  a  monkfish  DAS 
may  land  up  to  300  lb  (136  kg)  tail- 
weight  or  996  lb  (452  kg)  whole  weight 
of  monkfish  per  DAS  (or  any  prorated 
combination  of  tail-weight  and  whole 
weight  based  on  the  conversion  factor). 

(vi)  Administration  of  landing  limits. ' 
A  vessel  owner  .or  operator  may  not 
exceed  the  monkfish  trip  Umits  as 
specified  in  paragraphs  (b)(2){iii),  (iv), 
and  (v)  of  this  section  per  monkfish 
DAS  fished,  or  any  part  of  a  monkfish 
DAS  fished. 

(3)  Category  C  and  D  vessels  fishing 
during  a  multispecies  DAS  prior  to  May 
1.  2002— ii)  NFMA.  There  is  no 
monkfish  trip  limit  for  a  Gategory  C  or 
D  vessel  that  is  fishing  under  a 
multispecies  DAS  exclusively  in  the 
NFMA. 

(ii)  SFMA.  If  any  portion  of  a  trip  is 
fished  only  under  a  multispecies  DAS, 
and  not  under  a  monkfish  DAS,  in  the 
SFMA,  the  vessel  may  land  up  to  300  lb 
(136  kg)  tail-weight  or  996  lb  (452  kg) 
whole  weight  of  monkfish  per  DAS  if 
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trawl  gear  is  used  exclusively  during  the 
trip,  or  50  lb  (23  kg)  tail-weight  or  166 
lb  (75  kg}  whole  weight  if  gear  other 
than  trawl  gear  is  used  during  the  trip. 

(iii)  Transiting.  A  vessel  that 
harvested  monkfish  in  the  NFMA  may 
transit  the  SFMA  and  possess  monkfish 
in  excess  of  the  SFMA  landing  limit 
provided  such  vessel  complies  with  the 
provisions  of  §  648.94(e). 

(4)  Category  C  and  D  vessels  fishing 
during  a  multispecies  DAS  from  May  1, 
2002.  and  thereafter— (i)  NFMA.  Any 
Category  C  or  D  vessel  that  is  fishing 
under  a  multispecies  DAS  in  the  NFMA 
may  land  up  to  300  lb  (136  kg)  tail- 
weight  or  996  lb  (452  kg)  whole  weight 
of  monkfish  per  DAS,  or  25  percent  of 
the  total  weight  of  fish  on  board, 
whichever  is  less. 

(ii)  SFMA.  if  any  portion  of  a  trip  is 
fished  only  under  a  multispecies  DAS 
and  not  under  a  monkfish  DAS  in  the 
SFMA,  a  vessel  issued  a  Category  C  or 
D  permit  may  land  up  to  300  lb  (136  kg) 
tail-weight  or  996  lb  (452  kg)  whole 
weight  of  monkfish  per  DAS,  or  25 
percent  of  the  total  weight  of  fish  on 
board,  whichever  is  less,  if  trawl  gear  is 
used  exclusively  during  the  trip,  or  50 
lb  (23  kg)  tail-weight  or  166  lb  (75  kg) 
whole  weight  if  gear  other  than  trawl 
gear  is  used  during  the  trip. 

(5)  Category  C  and  D  vessels  fishing 
under  the  scallop  DAS  progmm  prior  to 
May  1,  2002.  A  category  C  or  D  vessel 
fishing  imder  a  scallop  DAS  with  a 
dredge  on  board,  or  under  a  net 
exemption  provision  as  specified  at 

§  648.51(f),  may  land  up  to  300  lb  (136 
kg)  tail-weight  or  996  lb  (452  kg)  whole 
weight  of  monkfish  per  DAS  (or  any 
prorated  combination  of  tail-weight  and 
whole  weight  based  on  the  conversion 
factor). 

(6)  Category  C  and  D  vessels  fishing 
under  the  scallop  DAS  program  from 
May  1,  2002,  and  thereafter.  A  category 
C  or  D  vessel  fishing  imder  a  scallop 
DAS  with  a  dredge  on  board  may  land 
up  to  200  lb  (91  kg)  tail-weight  or  664 
lb  (301  kg)  whole  weight  of  monkfish 
per  DAS  (or  any  prorated  combination 
of  tail-weight  and  whole  weight  based 
on  the  conversion  factor). 

(7)  Category  C  and  D  Scallop  Vessels 
Declared  into  the  Monkfish  DAS 
Program  without  a  Dredge  on  Board. 
Category  C  and  D  vessels  that  have 
declared  into  the  Monkfish  DAS 
Program  and  that  do  not  fish  with  or 
have  on  board  a  dredge  are  subject  to 
the  same  possession  limits  as  specified 
at  (b)(1)  and  (b)(2).  Such  vessels  are  also 
subject  to  provisions  applicable  to 
Category  A  and  B  vessels  fishing  only 
imder  a  monkfish  DAS,  consistent  with 
the  provisions  of  this  part. 


(c)  Vessels  issued  a  mortkfish 
incidental  catch  permit — (1)  Vessels 
fishing  under  a  multispecies  DAS — (i) 
NFMA.  Vessels  issued  a  monkfish 
incidental  catch  permit  fishing  under  a 
multispecies  DAS  exclusively  in  the 
NFMA  may  land  up  to  300  lb  (136  kg) 
tail- weight  or  996  lb  (452  kg)  whole 
weight  of  monkfish  per  DAS  (or  any 
prorated  combination  of  tail-weight  and 
whole  weight  based  on  the  conversion 
factor),  or  25  percent  of  the  total  weight 
of  fish  on  board,  whichever  is  less. 

(ii)  SFMA.  If  any  portion  of  the  trip  is 
fished  by  a  vessel  issued  a  monkfish 
incidental  catch  permit  imder  a 
multispecies  DAS  in  the  SFMA,  the 
vessel  may  land  up  to  50  lb  (23  kg)  tail- 
weight  or  166  lb  (75  kg)  whole  weight 
of  monkfish  per  DAS  (or  any  prorated 
combination  of  tail-weight  and  whole 
weight  based  on  the  conversion  factor). 

(2)  Scallop  dredge  vessels  fishing 
under  a  scallop  DAS — (i)  Prior  to  May 
1,  2002.  A  scallop  dredge  vessel  issued 
a  monkfish  incidental  catch  permit 
fishing  under  a  scallop  DAS  may  land 
up  to  300  lb  (136  kg)  tail-weight  or  996 
lb  (452  kg)  whole  weight  of  monkfish 
per  DAS  (or  any  prorated  combination 
of  tail-weight  and  whole  weight  based 
on  the  conversion  factor). 

(ii)  From  May  1.  2002,  and  thereafter. 
A  scallop  dredge  vessel  issued  a 
monkfish  incidental  catch  permit 
fishing  under  a  scallop  DAS  may  land 
up  to  200  lb  (91  kg)  tail-weight  or  664 
lb  (301  kg)  whole  weight  of  monkfish 
per  DAS  (or  any  prorated  combination 
of  tail-weight  and  whole  weight  based 
on  the  conversion  factor). 

(3)  Vessels  not  fishing  under  a 
monkfish,  multispecies  or  scallop 
DAS—{i)  Vessels  fishing  in  the  COM/ 
GB,  SNE  and  MA  Regulated  Mesh  Areas 
with  large  mesh.  A  vessel  issued  a  valid 
monkfish  incidental  catch  permit  and 
fishing  in  the  GOM/GB  or  SNE  RMAs 
with  large  mesh  as  defined  in 
§648.80(a)(2)(i)  and  (b)(2)(i), 
respectively,  or  fishing  in  the  MA  RMA 
wi^  mesh  no  smaller  than  specified  at 
§  648.104(a)(1),  while  not  on  a 
monkfish,  multispecies,  or  scallop  DAS, 
may  possess,  retain,  and  land  monkfish 
(whole  or  tails)  only  up  to  5  percent  of 
the  total  weight  of  fish  on  board. 

(ii)  (Reserved] 

(4)  Vessels  fishing  with  small  mesh.  A 
vessel  issued  a  valid  monkfish 
incidental  catch  permit  and  fishing  with 
mesh  smaller  than  the  mesh  size 
specified  by  area  in  paragraph  (c)(3)  of 
this  section,  while  not  on  a  monkfish, 
multispecies,  or  scallop  DAS,  may 
possess,  reteiin,  and  land  only  up  to  50 
lb  (23  kg)  tail-weight  or  166  lb  (75  kg) 
whole  weight  of  monkfish  per  trip. 


(5)  Small  vesseh.  A  vessel  issued  a 
limited  access  multispecies  permit  and 
a  valid  monkfish  incidental  catch 
permit  that  is  <,  30  feet  (9.1  m]  in  length 
and  that  elects  not  to  fish  imder  the 
multispecies  DAS  program  may  possess, 
retain,  and  land  up  to  50  lb  (23  Iqg)  tail- 
weight  or  166  lb  (75  kg)  whole  weight 
of  monkfish  per  trip,  regardless  of  the 
weight  of  other  fish  on  board. 

(6)  Vessels  fishing  with  handgear.  A 
vessel  issued  a  valid  monkfish 
incidental  catch  permit  and  fishing 
exclusively  with  rod  and  reel  or 
handlines  with  no  other  fishing  gear  on 
board,  while  not  on  a  monkfish, 
multispecies,  or  scallop  DAS,  may 
possess,  retain,  and  land  up  to  50  lb  (23 
kg)  tail-weight  or  166  lb  (75  kg)  whole 
weight  of  monkfish  per  trip,  regardless 
of  the  weight  of  other  fish  on  board. 

(d)  Monkfish  liver  landing  restrictions. 
(1)  A  vessel  authorized  to  land  monkfish 

'under  this  part  may  possess  or  land 
monkfish  livers  up  to  25  percent  of  the 
tail-weight  of  monkfish,  or  up  to  10 
percent  of  the  whole  weight  of 
monkfish,  per  trip,  except  as  provided 
under  paragraph  (d)(2)  of  this  section. 

(2)  If  a  vessel  possesses  or  lands  both 
monkfish  tails  and  whole  monkfish,  the 
vessel  may  land  monkfish  livers  up  to 
10  percent  of  the  whole  weight  of 
monkfish  per  trip  using  the  following 
weight  ratio: 

(0.10)  X  [(tail  weight  x  3.32)  +  (whole 
fish  X  1)1 

Note  to  paragraph  (d)(2):  The  value  3.32  is 
the  live  weight  conversion  for  tails  and  the 
value  of  1  is  the  live  weight  conversion  for 
fish  landed  in  a  whole  condition. 

(e)  Transiting.  A  vessel  that  has 
declared  into  the  NFMA  for  the  purpose 
of  fishing  for  monkfish,  or  a  vessel  that 
is  subject  to  less  restrictive  measures  in 
the  NFMA,  may  transit  the  SFMA, 
provided  that  the  vessel  does  not 
harvest  or  possess  monkfish  from  the 
SFMA  and  that  the  vessel's  fishing  gear 
is  properly  stowed  and  not  available  for 
immediate  use  in  accordance  with 

§  648.81(e). 

(f)  Area  declaration.  Should  the  trip 
limits  specified  in  paragraphs  (b)(2)(iii), 
(iv),  (v),  and  (vi)  of  this  section  be 
implemented  under  paragraph  (b)(2)  of 
this  section,  a  vessel,  in  order  to  fish  for 
monkfish  under  a  monkfish  DAS  in  the 
NFMA,  must  declare  into  that  area  for 

a  period  of  not  less  than  30  days.  A 
vessel  that  has  not  declared  into  the 
NFMA  under  this  paragraph  will  be  - 
presumed  to  have  fished  in  the  SFMA 
under  the  more  restrictive  requirements 
of  that  area.  Such  restrictions  will  apply 
to  the  entire  trip.  A  vessel  that  has 
declared  its  intent  to  fish  in  the  NFMA 
may  transit  the  SFMA,  provided  that  it 
complies  with  the  transiting  provisions 


described  in  paragraph  (e)  of  this 
section. 

(g)  Other  landing  restrictions.  Vessels 
are  subject  to  any  other  applicable 
landing  restrictions  of  this  part. 

§648.95    [Reserved] 

§648.96    Monkfish  framework 
specifications. 

(a)  Annual  review.  The  Monkfish 
Monitoring  Committee  (MFMC)  shall 
meet  on  or  before  November  15  of  each 
year  to  develop  target  TACs  for  the 
upcoming  fishing  year  and  options  for 
NEFMC  and  MAFMC  consideration  on 
any  changes,  adjustment,  or  additions  to 
DAS  allocations,  trip  limits,  size  limits, 
or  other  measures  necessary  to  achieve 
the  Monkfish  FMP's  goals  and 
objectives. 

(1)  The  MFMC  shall  review  available 
data  pertaining  to  discards  and 
landings,  DAS,  and  other  measiues  of 
fishing  effort;  stock  status  and  fishing 
mortality  rates;  enforcement  of  and 
compliance  with  management  measures; 
and  any  other  relevant  information. 

(2)  Based  on  this  review,  the  MFMC 
shall  recommend  target  TACs  and 
develop  options  necessary  to  achieve 
the  Monkfish  FMP's  goals  and 
objectives,  which  may  include  a 
preferred  option.  The  MFMC  must 
demonstrate  through  analysis  and 
documentation  that  the  options  it 
develops  are  expected  to  meet  the 
Monkfish  FMP  goals  and  objectives.  The 
MFMC  may  review  the  performance  of 
different  user  groups  or  fleet  sectors  in 
developing  options.  The  range  of 
options  developed  by  the  MFMC  may 
include  any  of  the  management 
measures  in  the  Monkfish  FMP, 
including,  but  not  limited  to:  closed 
seasons  or  closed  areas;  minimum  size 
limits;  mesh  size  limits;  net  limits;  liver 
to  monkfish  landings  ratios;  annual 
monkfish  DAS  allocations  and 
monitoring;  trip  or  possession  limits; 
blocks  of  time  out  of  the  fishery;  gear 
restrictions;  transferability  of  permits 
and  permit  rights  or  administration  of 
vessel  upgrades,  vessel  replacement,  or 
permit  assignment;  and  other 
frameworkable  measures  included  in 
§§648.55  and  648.90. 

(3)  The  Councils  shall  review  the 
reconmiended  target  TACs  and  all  of  the 
options  developed  by  the  MFMC  and 
other  relevant  information,  consider 
public  comment,  and  develop  a 
recommendation  to  meet  the  Monkfish 
FMP's  objectives,  consistent  with  other 
applicable  law.  The  Coimcils  may 
delegate  authority  to  the  Joint  Monkfish 
Oversight  Conmiittee  to  conduct  an 
initial  review  of  the  options  developed 
by  the  MFMC.  The  oversight  committee 


would  review  the  options  developed  by 
the  MFMC  and  any  other  relevant 
information,  consider  public  comment, 
and  make  a  recommendation  to  the 
Councils.  If  the  Councils  do  not  submit 
a  recommendation  that  meets  the 
Monkfish  FMP's  objectives  and  is 
consistent  with  other  applicable  law, 
the  Regional  Administrator  may  adopt 
any  option  developed  by  the  VffMC 
unless  rejected  by  either  Council, 
provided  such  option  meets  the 
Monkfish  FMP's  objectives  and  is 
consistent  with  other  applicable  law.  If 
either  the  NEFMC  or  MAFMC  has 
rejected  all  options,  then  the  Regional 
Administrator  may  select  any  measure 
that  has  not  been  rejected  by  both 
Councils. 

(4)  Based  on  this  review,  the  Councils 
shall  submit  a  recommendation  to  the 
Regional  Administrator  of  any  changes, 
adjustments,  or  additions  to 
management  measures  necessary  to 
achieve  the  Monkfish  FMP's  goals  and 
objectives.  The  Councils' 
recommendation  shall  include 
supporting  documents,  as  appropriate, 
concerning  the  environmental  and 
economic  impacts  of  the  proposed 
action  and  the  other  options  considered 
by  the  Coimcils.  Management 
adjustments  or  amendments  for 
monkfish  require  majority  approval  of 
each  Coimcil  for  submission  to  the 
Secretary. 

(5)  If  the  Councils  submit,  on  or 
before  January  7  of  each  year,  a 
recommendation  to  the  Regional 
Administrator  after  one  framework 
meeting,  and  the  Regional 
Administrator  concxu-s  with  the 
reconunendation,  the  reconunendation 
shall  be  published  in  the  Federal 
Register  as  a  proposed  rule.  The  Federal 
Register  notification  of  the  proposed 
action  shall  provide  a  30-day  public 
comment  period.  The  Councils  may 
instead  submit  their  recommendation 
on  or  before  February  1  if  they  choose 
to  follow  the  framework  process 
outlined  in  paragraph  (c)  of  this  section 
and  request  that  the  Regional 
Administrator  publish  the 
recommendation  as  a  final  rule.  If  the 
Regional  Administrator  concurs  that  the 
Coimcils'  recommendation  meets  the 
Monkfish  FMP's  objectives  and  is 
consistent  with  other  applicable  law, 
and  determines  that  the  recommended 
management  measures  should  be 
published  as  a  final  rule,  the  action 
shall  be  published  as  a  final  rule  in  the 
Federal  Register.  If  the  Regional 
Administrator  concurs  that  the 
recommendation  meets  the  Monkfish 
FMP's  objectives  and  is  consistent  with 
other  applicable  law  and  determines 
that  a  proposed  rule  is  warranted,  and, 


as  a  result,  the  effective  date  of  a  final 
rule  falls  after  the  start  of  the  fishing 
year,  fishing  may  continue.  However, 
DAS  used  by  a  vessel  on  or  after  the 
start  of  a  fishing  year  shall  be  counted 
against  any  DAS  allocation  the  vessel 
ultimately  receives  for  that  year. 

(6)  If  the  Regional  Administrator 
concurs  in  the  Councils' 
recommendation,  a  final  rule  will  be 
published  in  the  Federal  Register  prior 
to  each  fishing  year.  If  the  Councils  fail 
to  submit  a  recommendation  to  the 
Regional  Administrator  by  February  1 
that  meets  the  Monkfish  FMP's  goals 
and  objectives,  the  Regional 
Administrator  may  publish  as  a 
proposed  rule  one  of  the  MFMC  options 
reviewed  and  not  rejected  by  either 
Coimcil,  provided  that  the  option  meets 
the  Monkfish  FMP's  objectives  and  is 
consistent  with  other  applicable  law.  If 
the  Councils  fail  to  submit  a 
recommendation  that  meets  the 
objectives  and  is  consistent  with  other 
applicable  law,  the  Regional 
Administrator  may  adopt  any  option 
developed  by  the  MFMC,  unless  it  was 
rejected  by  either  the  New  England  or 
Mid-Atlantic  Council,  providod  the 
option  meets  the  objective  and  is 
consistent  with  other  applicable  law.  If, 
after  considering  public  comment,  the 
Regional  Administrator  decides  to 
approve  the  option  published  as  a 
proposed  rule,  the  action  shall  be 
published  as  a  final  rule  in  the  Federal 
Rraister. 

(b)  Three-year  review  of  biological 
objectives  and  reference  points.  The 
MFMC  shall  meet  on  or  before 
November  15.  2001,  to  evaluate 
threshold  and  target  biological  reference 
points.  If  adjustments  are  required,  a 
framework  action  shall  be  initiated  to 
replace  the  existing  ("default") 
measures  scheduled  to  take  effect  on 
May  1,  2002  (Year  4).  The  framework 
process  shall  include  a  comprehensive 
evaluation,  conducted  by  the  MFMC 
during  2001,  of  the  effectiveness  of  the 
management  measures  to  reduce 
mortality  below  the  overfishing 
threshold  and  allow  rebuilding  within 
(at  that  time)  6  years.  If  a  change  is 
required,  the  framework  process  shall 
follow  the  procedure  described  in 
paragraph  (a)  of  this  section,  but  may 
also  include  an  adjustment  of  the 
overfishing  definition. 

(c)  Within  season  management  action. 
Either  Council,  or  the  joint  Monkfish 
Oversight  Committee  (subject  to  the 
approval  of  the  Councils  chairmen), 
may  at  any  time  initiate  action  to  add  or 
adjust  management  measures  if  it  is 
determined  that  action  is  necessary  to 
meet  or  be  consistent  with  the  goals  and 
objectives  of  the  Monkfish  FMP. 
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Framework  adjustments  shall  require  at 
least  one  initial  meeting  of  the  Monkfish 
Oversight  Committee  or  one  of  the 
Councils  (the  agenda  must  include 
notification  of  the  framework 
adjustment  proposal)  and  at  least  two 
Council  meetings,  one  at  each  Council. 
Management  adjustments  or 
amendments  for  monkfish  shall  require 
majority  approval  of  each  Coimcil  for 
submission  to  the  Secretary. 

(1)  Adjustment  process.  After  a 
management  action  has  been  initiated, 
the  Councils  must  develop  and  analyze 
appropriate  management  actions  over 
the  span  of  at  least  two  Coimcil 
meetings,  one  at  each  Council.  The 
Councils  shall  provide  the  public  with 
advance  notice  of  the  availability  of 
both  the  proposals  and  the  analysis,  and 
opportunity  to  comment  on  them  prior 
to  the  first  of  the  two  final  Council 
meetings.  The  Councils' 
recommendation  on  adjustments  or 
additions  to  management  measures 
must  come  from  one  or  more  of  the 
following  categories:  closed  seasons  or 
closed  areas;  minimum  size  limits;  mesh 
size  limits;  net  limits;  liver  to  monkfish 
landings  ratios;  annual  monkfish  DAS 
allocations  and  monitoring;  trip  or 
possession  limits;  blocks  of  time  out  of 
the  fishery;  gear  restrictions; 
transferability  of  permits  and  permit 
rights  or  administration  of  vessel 
upgrades,  vessel  replacement,  or  permit 
assignment:  and  other  frameworkable 
measures  included  in  §§  648.55  and 
648.90. 


(2)  Adjustment  process  for  gear 
conflicts.  The  Councils  may  (tevelop  a 
reconunendation  on  measureiio.^^ 
address  gear  conflict  as  defined  under 
§600.10  of  this  chapter,  in  accordance 
with  the  procedure  specified  in 

§  648.55(d)  and  (e). 

(3)  Councils'  recommendation.  After 
developing  management  actions  and 
receiving  public  testimony,  the  Coimcils 
shall  make  a  recommendation  to  the 
Regional  Administrator.  The  Councils' 
recommendation  must  include 
supporting  rationale  and,  if  management 
measures  are  recommended,  an  analysis 
of  impacts  and  a  recommendation  to  the 
Regional  Administrator  on  whether  to 
issue  the  management  measuires  as  a 
final  nUe.  If  the  Councils  recommend 
that  the  management  measures  should 
be  issued  as  a  final  rule,  the  Councils 
must  consider  at  least  the  following  four 
factors  and  provide  support  and 
analysis  for  each  factor  considered: 

(i)  Whether  the  availability  of  data  on 
which  the  recommended  management 
measiues  are  based  allows  for  adequate 
time  to  publish  a  proposed  rule,  and 
whether  regulations  have  to  be  in  place 
for  an  entire  harvest/fishing  season; 

(ii)  Whether  there  has  been  adequate 
notice  and  opportimity  for  participation 
by  the  public  and  members  of  the 
affected  industry  in  the  development  of 
the  Councils'  recommended 
management  measures; 

(iii)  Whether  there  is  an  immediate 
need  to  protect  the  resource  or  to 
impose  management  measures  to 
resolve  gear  conflicts;  and 


(iv)  Whether  there  will  be  a 
continuing  evaluation  of  management 
measures  adopted  following  their 
implementation  as  a  final  rule. 

(4)  Action  byNMFS.  If  the  Councils' 
recommendation  to  NMFS  includes 
adjustments  or  additions  to  management 
measiues  and: 

(i)  If  NMFS  concurs  with  the 
Councils'  recommended  management 
measures  and  determines  that  the 
recommended  management  measures 
should  be  issued  as  a  final  rule  based  on 
the  factors  specified  in  paragraph  (c)(3) 
of  this  section,  then  the  measiues  shall 
be  issued  as  a  final  rule  in  the  Federal 
Register. 

(ii)  If  NMFS  concurs  with  the 
Councils'  recommendation  and 
determines  that  the  recommended 
management  measures  should  be 
published  first  as  a  proposed  rule,  then 
the  measures  shall  be  published  as  a  ' 
proposed  nile  in  the  Federal  Register. 
After  additional  public  comment,  if 
NMFS  concius  with  the  Councils' 
recommendation,  then  the  measxires 
shall  be  issued  as  a  final  rule  in  the 
Federal  Register. 

(iii)  If  NMFS  does  not  concur,  then 
the  Councils  shall  be  notified  in  writing 
of  the  reasons  for  the  non-conciurence. 

(d)  Emergency  action.  Nothing  in  this 
section  is  meant  to  derogate  from  the 
authority  of  the  Secretary  to  take 
emergency  action  imder  section  305(c) 
of  the  Magnuson-Stevens  Act. 
[PR  Doc.  99-26039  Filed  10-6-99;  8:45  am] 
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Title  3— 

Proclamation  7231  of  October  1,  1999 

i 

The  President 

Fire  Prevention  Week,  1999 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

- 

Of  the  many  disasters  that  affect  our  communities  in  a  given  year,  fire 
is  one  that  Americans  can  actually  prevent;  and,  through  early  warning 
and  appropriate  response,  we  can  minimize  the  havoc  fire  wreaks  when 
it  does  occur.  In  1998,  U.S.  fire  departments  responded  to  nearly  1.8  miUion 
fires,  with  three-quarters  of  them  occurring  in  residences.  Fire  cost  our 
Nation  some  $8.6  billion  in  property  loss  last  year,  and  it  took  a  staggering 
human  toll:  more  than  4,000  civilians  died,  and  91  firefighters  lost  their 
lives  in  the  line  of  duty. 

The  place  where  Americans  feel  safest — ^at  home — is  the  very  place  where 
we  are  at  greatest  risk  from  fire.  Eighty  percent  of  all  U.S.  fire  deaths 
occur  at  home.  If  Americans  knew  more  about  fire  prevention  and  better 
understood  how  to  react  quickly  and  sensibly  when  fire  breaks  out,  we 
could  greatly  reduce  such  deaths. 

Because  knowledge  of  simple  fire  safety  precautions  is  so  vital  to  saving 
lives,  the  National  Fire  Protection  Association  (NFPA)  launched  a  3-year 
initiative  to  teach  the  importance  of  planning  and  practicing  how  to  escape 
from  fire.  In  peuluership  with  the  Federal  Emergency  Management  Agency, 
through  its  United  States  Fire  Administration,  and  our  Nation's  fire  services, 
NfFA  has  again  selected,  "Fire  Drills:  The  Great  Escape!"  as  the  theme 
of  this  year's  Fire  Prevention  Week. 

Fire  spreads  quickly,  making  a  fast  response  essential  to  survival.  I  urge 
every  family  to  develop  a  home  fire  escape  plan  and  to  practice  it  at 
least  twice  a  year.  The  elements  of  a  good  plan  include  installing  working 
smoke  alarms  on  every  level  of  the  home,  establishing  two  ways  out  of 
each  room,  and  establishing  a  meeting  place  outside  the  home. 

Each  of  us  can  take  these  simple  steps  to  plan  and  practice  our  own  "great 
escape"  fi-om  fire  and  significantly  improve  our  chance  of  survival  if  fire 
occurs.  By  doing  so,  we  can  pay  fitting  tribute  to  the  selfless  service  of 
our  Nation's  firefighters.  The  extraordinary  personal  sacrifice  made  by  fire- 
fighters throughout  America,  and  the  dedication  of  all  men  and  women 
who  serve  in  our  Nation's  fire  services,  will  be  honored  on  Sunday,  October 
10, 1999,  at  the  National  Fallen  Firefighters  Memorial  Service  in  Emmitsburg, 
Maryland. 

» 

NOW,  THEREFORE,  I,  WILLIAM  J.  Q-TNTON.  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  October  3  through  October 
9,  1999,  as  Fire  Prevention  Week.  I  encourage  the  people  of  tixe  United 
States  to  take  an  active  role  in  fire  prevention  not  only  during  this  week, 
but  also  throughout  the  year.  I  also  call  upon  every  citizen  to  pay  tribute 
to  the  members  of  our  fire  and  emergency  services  who  have  lost  their 
lives  or  been  injured  in  service  to  their  communities,  and  to  those  men 
and  women  who  cany  on  their  noble  tradition. 

IN  WriNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  first  day  of 
October,  in  the  year  of  our  Lord  nineteen  himdred  and  ninety-nine,  and 

• 
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of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-fourth. 


O^jlAjAfut^A^rtu^i^^ 


(FR  Doc.  99-26379 
Filed  10-6-99:  8:45  am] 
Billing  code  M95-01-P 
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Proclamation  7232  of  October  1,  1999 
Child  Health  Day,  1999 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

As  America's  children  begin  their  exciting  journey  into  the  21st  century, 
one  of  the  greatest  gifts  we  can  give  them  is  a  healthy  start;  and  we  should 
recognize  that  the  well-being  of  our  young  people  includes  both  their  physical 
and  mental  health. 

We  have  already  made  great  strides  in  addressing  children's  physical  health 
care  needs  through  the  Children's  Health  hisurance  Program  (CHIP),  which 
funds  State  efforts  to  provide  affordable  health  insurance  to  millions  of 
vminsured  children.  Sadly,  however,  as  many  as  one  in  ten  American  children 
and  adolescents  today  may  have  behavioral  or  mental  health  problems; 
and  parents,  teachers,  and  health  care  professionals  need  to  realize  that 
even  very  young  children  can  experience  serious  clinical  depression.  The 
majority  of  children  who  commit  suicide  are  profoundly  depressed,  and 
the  majority  of  parents  whose  children  took  their  own  lives  did  not  recognize 
that  depression  imtil  it  was  too  late. 

My  Administration  is  working  to  increase  children's  access  to  mental  health 
care  and  to  help  communities  expand  counseling,  mentoring,  and  mental 
health  services  in  our  schools.  In  addition,  we  fought  to  ensure  that  funding 
for  CHIP  contains  a  strong  mental  health  benefits  component.  While  there 
is  no  substitute  for  parents  becoming  and  remaining  involved  in  their  chil- 
dren's lives,  we  must  give  families  the  tools  they  need  to  meet  the  challenges 
they  face. 

Perhaps  the  most  vital  step  we  can  take  to  ensure  that  every  child  reaches 
his  or  her  full  potential  is  to  fight  the  stigma  that  prevents  so  many  Americans 
with  mental  illness  from  maiking  the  most  of  their  lives.  In  June  of  this 
year,  under  the  leadership  of  Tipper  Gore,  we  convened  the  first-ever  White 
House  Conference  on  Mental  Health,  where,  among  other  important  issues, 
we  discussed  how  to  reach  out  to  troubled  yoimg  people  and  put  them 
on  the  path  to  mental  and  emotional  health.  The  first  and  most  crucial 
effort  we  can  make  is  to  talk  honestly  about  mental  illness  and  begin 
to  dispel  the  myths  that  surround  it.  I  am  pleased  that  the  Surgeon  General 
and  Mrs.  Gore  have  conunitted  to  a  major  new  campaign  with  these  goals 
in  mind.  With  powerful  public  service  announcements  and  strong  partners 
in  the  private  sector,  we  can  reach  millions  of  Americans  with  a  simple 
but  life-changing  message:  Mental  illness  is  nothing  to  be  ashamed  of,  but 
bias  and  discrimination  shame  us  all. 

To  acknowledge  the  importance  of  our  children's  health,  the  Congress,  by 
joint  resolution  approved  May  18,  1928,  as  amended  (36  U.S.C.  143),  has 
called  for  the  designation  of  the  first  Monday  in  October  as  "Child  Health 
Day"  and  has  requested  the  President  to  issue  a  proclamation  in  observance 
of  this  day. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  Monday,  October  4,  1999,  as  Child  Health 
Day.  I  call  upon  families,  schools,  communities,  and  governments  to  dedicate 
themselves  to  protecting  the  health  and  well-being  of  all  our  children. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hah^' tfiis  fif^  day  of 
October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-nine,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-fourth. 


OO^lAjXiu^^^jt^jj^^ 


(FR  Doc.  99-26380 
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12131  (Amended  by 

EG  13138) 53879 

12196  (Amended  by 

EG  13138) 53879 

12216  (Amended  by 

EG  13138) 53879 

12345  (Amended  by 

EG  13138) 53879 

12367  (Amended  by 

EG  13138) 53879 

12382  (Amended  by 

EG  13138) 53879 

12852  (Revolted  by 

EG  13138).» 53879 

12871  (Amended  by 

EG  13138) 53879 

12876  (Amended  by 

EG  13138) 53879 

12882  (Amended  by 

EG  13138) 53879 

12900  (Amended  by 

EG  13138) 53879 

12905  (Amended  by 

EG  13138) 53879 

12961  (Revoked  by 

EG  13138) 53879 

12994  (Amended  by 

EG  13138) 53879 

13010  (Revoked  in 

part  by  EG 

13138) 53879 

13017  (Revoked  by 

EG  13138) 53879 

13021  (Amended  by 

EG  13138) 53879 

13037  (Revoked  by 

EG  13138) 53879 

13038  (Revoked  by 

EG  13138) 53879 

13050  (Revoked  by 

EG  13138) 53879 

13062  (Superseded  in 

part  by  EG 

13138) 53879 


13115  (Amended  by 

EG  13138) 53879 

13138 53879 

13139.... 54175 

Administrative  Ordars: 
Memorandums; 

April  16,  1999 53883 

Presidential  Detenninations: 
No.  99-38  Of 

September  21, 

1999 53573 

No.  99-39  Of 

September  21, 

1999 53575 

No.  99-^  of 

September  21 , 

1999 53577 

No.  99-41  Of 

September  22, 

1999 53579 

No.  99-42  Of 

September  29, 

1999 54499 

No.  99-43  of 

September  30, 

1999 54501 

No.  99-44  of 

September  30, 

1999 .....54503 

No.  99-45  of 

September  30, 

1999 53505 

5  CFR 

532 ...53179 

831 .53581 

842 .53581 

1201 54507 

7CFR 

735 „ 54508 

915 .53181 

923 53885 

944 53181 

1000 53885 

1001 53885 

1002 53885 

1004 53885 

1005 53885 

1006 53885 

1 007 „.53885 

1012 53685 

1013 53885 

1030 53885 

1032 53885 

1033 53885 

1036 53885 

1 040 53885 

1044 53885 

1046 — 53885 

1049 53885 

1050 „ 53885 

1064 53885 
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1066.. 
1068.. 
1076., 
1079., 
1106., 
1124.. 
1126., 
1131., 
1134., 
1135. 
1137. 
1138. 
1139. 
1755. 


^.^. 53885 

53885 

53885 

53885 

53885 

53885 

„...„ 53885 

....._ 53885 

53885 

53885 

53885 

53885 

53885 

53886 


9CFR 

317 53186 

381 53186 

10CFR 

20 54543 

50 53582 

72 » 53582 

431 54114 


.53270 


50. 


12CFR 

204 53617 

262 53188 

602 54511 


14CFR 

39 53189, 

53620,53621. 
54199,  54200, 
54513,  54515 

71 53627, 

53889,53890. 
53893,  53894, 
53898,  53899, 


53191, 
53623, 
54202, 

54517, 
53887, 
53891. 
53895, 
54203, 

54205, 


93 

Ptx)po— d  Rutes: 

39 53275, 

54227.  54229, 
54234,  54237, 
54242.  54246, 
54580.54582, 
54589,54591, 


53193, 
53625, 
54512. 

54518 
53888, 
53892, 
53896, 
54204, 

54206 
.53558 


53951 , 
54230, 
54239, 
54248. 
54584, 
54594. 


71..., 
193. 
450. 


.53956 


53953, 
54232, 
54240, 
54249, 
54587, 
54596, 
54598 
53957 
.53958 
.54448 


1SCFR 

774 

902 


30... 
732. 
740. 
743. 
748. 
750. 
752. 
758. 
762. 
772. 


.54520 
..54732 

..53861 
..53854 
.53854 
..53854 
..53854 
..53854 
..53854 
..53854 
..53854 
..53854 


17CFR 

210 53900 

228 53900 

229 53900 

230...„ 53900 


239 53900 

240 53900 

249 53900 

260 53900 

18CFR 

2 54522 

157 54522 

284 54522 

380 54522 

385 54522 

Propo— d  RuIm: 

385 53959 

19CFR 

122 53627 

21  CFR 

50 54180 

178 53925 

312 54180 

558 53926 

878 53927 

900 53195 

PropOMd  Rulss; 

5 53281 

25 53281 

314 53960 

500 53281 

510 53281 

558 53281 

601 53960 

880 53294 

22  CFR 

171 54538 

Ch.  V 54538 

514 53928 

PropoMd  Rutes: 

194 .• 53632 

24  CFR 

200 53930 

882 53868 

888 53450 

25  CFR 

516 54541 

28  CFR 

PrapoMd  Rutes: 

571 53872 

30  CFR 

250 53195 

948 53200 

950 53202 

Propossd  Rutes: 

250 53298 

32  CFR 

1800 53769 

33  CFR 

100 53208,  53628 

117 53209 

Proposad  Rutes:  . 

20 53970 

175 53971 

165 54242 

34  CFR 

Pfopos9d  Rul6s: 

75 54254 


36  CFR 

Propossd  Rutes: 

217 59074 

219 59074 

37  CFR 

Propossd  Rutes; 

1 53772 

3 53772 

5 53772 

10 53772 

38  CFR 

3 54206 

17 54207 

Propossd  Rutes; 

20 53302 

39  CFR 

Propossd  Rutes: 

111 54255 

40  CFR 

52 53210,  53931,  54559 

61 53212 

180 54218 

300 53213,  53629 

Propossd  Ruiss: 

52 53303,  53973,  54600, 

54601 

122 53304 

123 53304 

124 53304 

130 53304 

131 53304 

132 53632 

197 53304 

258 53976 

264 54604 

42  CFR 

Propossd  Rutes; 

57 ,. 54263 

58 54263 

447 54263 

43  CFR 

1820 53213 

3500 53512 

3510 53512 

3520 53512 

3530 53512 

3540 53512 

3550 53512 

3560 53512 

3570 53512 

3800 53213 

44  CFR 

65 53931,  53933,  53936 

67 53938,53939 

Propossd  Rutes: 

67 53980,53982 

46  CFR 

1 53220 

2 53220 

4 53220 

10 53220.  53230 

12 53230 

15 63220 

31 53220 

34 „ 53220 

38 53220 

52 53220 


53... 53220 

54.. „ 53220 

56 „ 53220 

57 53220 

58 53220 

59 53220 

81 53220 

63.............„..... 53220 

64 53220 

67 53220 

68 53220 

69 53220 

76 53220 

91....„ 53220 

95 53220 

98 53220 

105 53220 

107...„ 53220 

108 53220 

109 53220 

118 53220 

125 53220 

133 53220 

147 53220 

151 53220 

153 53220 

160 53220 

161 53220 

162 '. 53220 

167 53220 

169 53220 

177 53220 

181 53220 

189 53220 

193 53220 

197 53220 

199 53220 

Propossd  Rutes: 

5 53970 

47  CFR 

Oh.  1 54561 

1 53231 

13 53231 

20 54564 

22 53231 ,  54564 

64 53242,  53944,  54577 

73 54224,54225 

80 53231 

87 53231 

90 53231 

95 53231 

97 53231 

101 53231 

Propossd  Rutes; 

54 53648 

61 53648 

69 53648 

73 53655.  54268,  54269, 

54270 

48  CFR 

1 53264 

15 53264 

19 63264 

52 53264 

237 53447 

Ch.  19... 54538 

PropOMO  RinM: 

1804 54270 

1812 54270 

1852 54270 

49  CFR 

172 54730 

1002 53264 
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1003 53264 

1007 53264 

1011 53264 

1012 53264 

1014 53264 

1017 53264 

1018 53264 

1019 53264 

1021 53264 

1034 53264 


1039 53264 

1100 53264 

1101 53264 

1103 53264 

1104 53264 

1105 53264 

1113 53264 

1133 „„ 53264 

1139 53264 

1150 53264 


1151 53264 

1152 53264 

1 1 77...i„ ~„^ .-...53264 

1180 „....53264 

1184 53264 

50CFR 

216 53269 

635 53949.  54577 

648 54732 


679 53630,  53950.  54225, 

54578 
PropoMd  RutM: 

17..... 53655 

660 „... 54272 

679 53305 


IV 


Federal  Register / Vol.  64,  No.  194 /Thursday  October  7,  1999 /Reader  Aids 


REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  7, 
1999 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marktting 
S«rvic« 

Onions  (Vidalia)  grown  in — 
Georgia;  published  9-3-99 
EDUCATION  DEPARTMENT 
Postsecondary  education: 
Teacher  Quality 
Enhancement  Grants 
Program;  published  8-6-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 

promulgation;  State  plans 

for  designated  facilities  and 

pollutants: 

Illinois;  published  7-7-99 
Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

New  Mexico;  published  7-8- 
99 

Texas;  published  7-8-99 
Hazardous  waste: 

Solid  waste  disposal 
facilities  that  receive 
conditionally  exempt  small 
quantity  generator 
hazardous  waste;  state 
permit  program  adequacy; 
published  6-8-99 
Pesticides;  tolerances  in  food, 

animal  feeds,  and  raw 

agricultural  commodities: 

Avermectin  B1  and  its  delta- 
8,9-isomer;  published  9-7- 
99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations;  table 
of  assignments: 
New  York;  published  8-23- 
99 

Radio  stations;  table  of 
assignments: 
Illinois;  published  8-2-99 
Iowa;  published  8-2-99 
Kentucky;  published  8-2-99 
Maryland;  published  8-5-99 
Nebraska;  published  8-2-99 
Nevada;  published  8-2-99 
New  York;  published  8-2-99 
Pennsylvania;  published  8-2- 
99 


South  Dakota;  published  8- 

2-99 
Texas;  published  8-5-99 
Utah;  published  8-5-99 
West  Virginia;  published  8- 

2-99 
Wyoming;  published  8-2-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
New  drug  applications — 
Chorionic  gonadotropin; 

published  9-7-99 
Oxytetracycline 
hydrochloride  soluble 
powder;  published  9-7- 
99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Rnancing 
Administration 

Medicare: 
Skilled  nursing  facilities  and 
home  health  agencies; 
cost  limits  exceptions; 
published  8-5-99 
INTERIOR  DEPARTMENT 
nsh  and  Wildlife  Service 
Migratory  bird  permits: 
Falconry  standards — 
Vermont  and  West 
Virginia;  published  9-7- 
99 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Acquisition  regulatk>ns: 
Foreign  proposals  to  NASA 
research  announcements; 
implementation  on  no- 
exchange-of-funds  basis; 
published  9-7-99 

PERSONNEL  MANAGEMENT 
OFFICE 

Pay  administration: 
Lump-sum  payments  for 
accumulated  and  accrued 
annual  leave  for 
employees  who  separate 
from  Federal  service; 
published  7-8-99  - 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Vessel  inspection  altematives: 
Altemate  Compliance 
Program;  incorporations 
by  reference;  published  6- 
8-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Attison  Engine  Company, 
Inc.;  published  8-20-99 


Bombardier;  published  8-2- 

99 
British  Aerospace;  published 

8-2-9fl 
Learjet;  published  8-2-99 
Saab;  published  8-3-99 
Class  E  airspace;  published  8- 
13-99 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Inflation-indexed  debt 
instalments;  published  9- 
7-99 
Practice  and  procedure: 
Organizational  and  individual 
performance;  balanced 
measurement  system; 
establishment;  published 
8-6-99 
Procurement  and 
administration: 

Tax  Refund  Offset  Program; 
revision;  published  9-7-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Meats,  prepared  meats,  and 
meat  products;  grading, 
certification,  and  standards: 
Livestock  and  poultry 
products;  voluntary,  user- 
fee  funded  program  to 
inspect  and  certify 
processing  equipment; 
meeting;  comments  due 
by  9-14-99;  published  7- 
16-99 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Animal  welfare: 

Nonhuman  primates;  policy; 
comments  due  by  9-13- 
99;  published  7-15-99 
Exportation  and  importation  of 

animals  and  animal 

products: 

Hog  cholera;  importation 
and  in-transit  movement 
of  fresh  pork  and  pork 
products  from  Mexico  into 
U.S.;  comments  due  by  9- 
17-99;  published  7-19-99 

Pori<  and  pori<  products; 
comments  due  by  9-13- 
99;  published  7-14-99 
User  fees: 

Veterinary  services; 
biosecurity  level  three 
laboratory  inspection; 
comments  due  by  9-13- 
99;  published  7-14-99 


AGRICULTURE 
DEPARTMENT 
Agricultural  Research 
Service 

National  Agricultural  Library;  - 
loan  and  copying  fees; 
comments  due  by  9-15-99; 
published  8-16-99 

AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Service 

Child  nutrition  programs: 
Women,  infants,  and 
children;  special 
supplemental  nutrition 
program — 

Vendor  management 
systems;  mandatory 
selection  criteria, 
limitation  of  vendors, 
training  requirements, 
high-risk  vendors 
kJentification  criteria, 
etc.;  comments  due  by 
9-14-99;  published  6-16- 
99 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Pollock;  comments  due  by 
9-15-99;  published  9-3- 
99 
Pollock;  comments  due  by 
9-15-99;  published  9-3- 
99 
Pollock;  comments  due  by 
9-15-99;  published  9-3- 
99 
Caribbean,  Gulf,  and  South 
Atlantk:  fisheries- 
Gulf  of  Mexico  and  South 
Atlantic  coastal 
migratory  pelagic 
resources;  comments 
due  by  9-16-99; 
published  7-27-99 
Gulf  of  Mexico  Fishery 
Management  Council; 
meetings;  comments 
due  by  9-13-99; 
published  8-2-99 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Dive  sticks;  comment  and 
information  request; 
comments  due  by  9-14-99; 
published  7-16-99 
EDUCATION  DEPARTMENT 
Postsecondary  education: 
Federal  Family  Education' 
and  William  D.  Ford 
Federal  Direct  Loan 
Programs;  comments  due 
by  9-15-99;  published  8- 
10-99 
Federal  Family  Education 
Loan  Program;  comments 
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due  by  9-15-99;  published 

8-3-99 
Federal  Perkins  Loan 

Program;  comments  due 

by  9-15-99;  publislied  7- 

29-99 
Student  assistance  general 

provisions;  comments  due 

by  9-14-99;  published  7- 

16-99 

Federal  Family  Education 
Loan  Program; 
comments  due  by  9-15- 
99;  published  8-6-99 
Student  financial  assistance 

programs;  institutional 

eligibility;  comments  due 

by  9-13-99;  published  7- 

15-99 

ENERGY  OEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 

Consumer  products;  energy 
conservation  program: 
Electric  and  hybrid  vehicle 
research,  development, 
and  demonstration 
program;  petroleum- 
equivalent  fuel  economy 
calculation;  comments  due 
by  9-13-99;  published  7- 
14-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Chromium  emissions  from 

hard  and  decorative 

chromium  electroplating 

and  anodizing  tanks,  etc.; 

comments  due  by  9-17- 

99;  published  8-18-99 
Air  pollution  control;  new 
motor  vehicles  and  engines: 
New  nonroad  spark-ignition 

handheld  engines  at  or 

below  19  kilowatts;  phase 

2  emission  standards; 

comments  due  by  9-17- 

99;  published  7-28-99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Connecticut;  comments  due 

by  9-15-99;  published  8- 

16-99 
Minnesota;  comments  due 

by  9-13-99;  published  8- 

13-99 
Nevada;  comments  due  by 

9-15-99;  published  8-6-99 
New  Hampshire;  comments 

due  by  9-15-99;  published 

8-16-99 
Wisconsin;  comments  due 

by  9-15-99;  published  8- 

16-99 
Hazardous  waste  program 
authorizations: 
Texas;  comments  due  by  9- 

17-99;  published  8-18-99 


Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Bentazon;  comments  due  by 
9-13-99;  published  7-14- 
99 
Imazamox;  comments  due 
by  9-13-99;  published  7- 
14-99 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
ptan— 

National  priorities  list 
update;  comments  due 
by  9-13-99;  published 
8-12-99 
National  priorities  list 
update;  comments  due 
by  9-15-99;  published 
8-16-99 
National  priorities  list 
update;  comments  due 
by  9-15-99;  published 
8-16-99 
National  priorities  list 
update;  comments  due 
by  9-15-99;  published 
8-16-99 
National  priorities  list 
update;  comments  due 
by  9-15-99;  published 
8-16-99 
Toxic  chemical  release 
reporting;  community-right- 
to-know— 
Lead  and  lead 
compounds;  lowering  of 
reporting  thresholds; 
comments  due  by  9-17- 
99;  published  8-3-99 
Water  programs: 
Underground  injection 
control  program — 
Alabama;  Class  II 
program  withdrawn; 
public  hearing; 
comments  due  by  9-16- 
99;  published  8-10-99 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Commercial  mobile  radk) 
services — 

Calling  party  pays  service 
offering;  regulatory 
obstacles  removed; 
comments  due  by  9-17- 
99;  published  8-17-99 
Digital  television  stations;  table 
of  assignments: 
Washington;  comments  due 
by  9-13-99;  published  7- 
26-99 
Multiple  Address  Systems; 
comments  due  by  9-17-99; 
published  7-19-99 
Radio  services,  special: 
Personal  services- 
Wireless  medical 
telemetry  service; 


comments  due  by  9-16- 
99:  published  8-2-99 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  loan  tiank 

system: 

Advance  participations; 
sales  of  whole  advances; 
comments  due  by  9-15- 
99;  published  8-16-99 

FEDERAL  TRADE 
COMMISSION 

Trade  regulation  rules: 
Amplifiers  utilized  in  home 
entertainment  products; 
power  output  claims; 
comments  due  by  9-17- 
99;  published  7-19-99 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  travel: 
Travel  charge  card; 
mandatory  use;  comments 
due  by  9-14-99;  published 
7-16-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives: 
Adjuvants,  production  aids, 
and  sanitizers— 
Chrome  antimony  titanium 
buff  rutile  (C.I.  Pigment 
Brown  24);  comments 
due  by  9-15-99; 
published  8-16-99 
Nickel  antimony  titanium 
yellow  rutile  (C.I. 
Pigment  Yellow  5); 
comments  due  by  9-15- 
99;  published  8-16-99 
Sucrak>se;  comments  due 
by  9-13-99;  published  8- 
12-99 
Human  drugs  and  biological 
products: 

Supplements  and  other 
changes  to  approved 
application;  comments  due 
by  9-13-99;  published  6- 
28-99 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Community  development  block 

grants: 

Expenditure  documentation; 
clarificatton;  comments 
due  by  9-17-99;  puttished 
7-19-99 
HUD-owned  properties: 

Up-front  grants  and  loans  in 
disposition  of  multifamily 
projects;  comments  due 
by  9-13-99;  published  7- 
15-99 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Indian  allotments: 


Federal  regulatory  review; 
comments  due  by  9-13- 
99;  published  7-15-99 

INTERIOR  DEPARTMENT 
National  Park  Service 

National  Pari<  System: 
Glacier  Bay  National  Parte, 
AK;  commercial  fishing 
activities;  comments  due 
by  9-16-99;  published  8-2- 
99 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  ar>d 
at^andoned  mine  land 
reclamation  plan 
submissions: 
Illinois;  comments  due  by  9- 

16-99;  published  8-17-99 
Indianau^mments  due  by 

9-15-99;  published  8-16- 

99 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Nixon  presidential  materials: 
Private  and  personal 
segments  of  tape 
recordings;  retum  to 
Nixon  estate;  comments 
due  by  9-13-99;  published 
7-14-99 

NUCLEAR  REGULATORY 
COMMISSION 

Productkxi  and  utilization 
facilities;  domestk:  licensing: 
Potassium  iodide  in 
emergency  plans; 
comments  due  by  9-13- 
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Presidential  Documents 


Proclamation  7233  of  October  5,  1999 
German-American  Day,  1999 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Throughout  America's  history,  we  have  drawn  strength  from  the  diversity 
of  our  people.  Men  and  women  from  many  different  coimtries  and  cultures 
have  arrived  here,  determined  to  forge  a  new  Ufe  in  a  new  land,  and 
their  talents  have  contributed  to  our  national  life.  Germans  were  among 
the  earliest  ethnic  groups  to  emigrate  to  America,  arriving  at  William  Penn's 
invitation  more  than  300  years  ago.  Whether  motivated  by  the  pursuit  of 
religious  liberty,  intellectual  freedom,  or  economic  opportunity,  the  millions 
of  Germans  who  have  made  their  home  in  America  have  played  an  important 
part  in  advancing  the  peace  and  prosperity  that  our  country  enjoys  today. 

The  achievements  of  notable  German  Americans  have  enriched  every  aspect 
of  our  society.  The  leadership  of  statesmen  such  as  President  Eisenhower 
and  Henry  Kissinger  helped  guide  our  Nation  securely  through  the  difficult 
Cold  War  years.  The  military  acumen  of  German  Americans  has  benefited 
us — from  the  Revolutionary  War,  when  Baron  Friedrich  von  Steuben's  train- 
ing programs  brought  discipline  and  organization  to  the  Continental  Army, 
to  the  Gulf  War,  when  General  Norman  Schwarzkopf  helped  lead  our  troops 
to  victory  over  Saddam  Hussein.  Prominent  authors  H.  L.  Mencken  and 
Theodore  Dreiser  have  enlightened  our  literary  tradition,  while  inventors 
George  Westinghouse  and  Charles  Steinmetz  have  fueled  our  technological 
advancement.  The  world  of  American  sports  has  been  energized  by  out- 
standing athletes  of  German  descent,  providing  a  showcase  for  the  talents 
of  such  greats  as  Babe  Ruth  and  Lou  Gehrig. 

But  by  focusing  on  the  achievements  of  prominent  individuals,  we  risk 
understating  the  overall  importance  of  the  German  heritage  to  our  Nation's 
strength  anti  development.  Today,  nearly  one-quarter  of  all  Americans  can 
trace  their  ancestry  to  Germany,  just  as  our  English  language  finds  its  roots 
in  the  Germanic  tongues  of  centuries  past.  German  Americans  honor  the 
traditions  of  their  lineage  in  the  way  they  live,  reflecting  the  sense  of 
personal  honor  and  strong  work  ethic  passed  dowrn  to  them  by  their  forebears. 

As  Americans  seek  to  become  a  more  imited  people,  we  must  not  forget 
our  roots,  for  they  remind  us  of  who  we  are  and  of  what  we  have  to 
share  with  others.  German-American  Day  offers  us  an  invaluable  opportunity 
not  only  to  honor  the  contributions  of  German  Americans,  but  also  to  cele- 
brate the  close  relationship  that  we  enjoy  today  with  our  German  friends 
across  the  AtlanticVvJ>Iext  month,  we  will  join  them  in  commemorating  the 
10th  anniversary  of  the  fall  of  the  Berlin  Wall — a  symbolic  triumph  of 
democracy  and  self-determination.  As  we  look  back  on  half  a  centilry  of 
joint  accomplishments  with  Germany  that  reflect  our  shared  respect  for 
the  rule  of  law,  human  rights,  and  social  justice,  we  can  look  ahead  to 
a  new  era  of  coopera-tion,  whether  working  together  to  restore  peace  to 
the  war-torn  Balkans  or  assisting  the  former  Eastern  Bloc  nations  on  their 
own  road  to  democratization  and  economic  recovery. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States,  do  hereby  proclaim  Wednesday,  October 
6,  1999,  as  German-American  Day.  I  encourage  all  Americans  to  applaud 
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the  important  contributions  made  to  our  coimtry  by  our  millions  of  citizens 
of  German  descent  and  to  celebrate  our  close  ties  to  the  people  of  Germany. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifth  day  of 
October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-nine,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-fourth. 


\y^\XMM^j^'^s\^ 


(FR  Doc.  99-26550 
Filed  10-7-99;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart870 
RIN  3206-AI49 

Federal  Employees'  Group  Life 
Insurartce  Program:  Court  Orders 

agency:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  making  final  its 
interim  regulations  implementing 
legislation  which  was  enacted  July  22, 
1998.  The  legislation  requires  that 
certain  court  orders  be  followed  instead 
of  the  otherwise  existing  statutory  order 
of  precedence  for  pa5mient  of  benefits 
under  the  Federal  Employees'  Group 
Life  Insurance  Program. 
DATES:  Effective  October  8, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Leibach,  (202)  606-0004. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Employees'  Group  Life 
Insurance  (FEGLI)  law  sets  an  order  of 
precedence  for  payment  of  benefits 
following  the  death  of  an  insured 
employee,  annuitant,  or  compensationer 
(5  U.S.C.  8705).  First  in  the  order  of 
precedence  is  a  designated  beneficiary. 
Public  Law  105-205. 112  Stat.  683, 
enacted  July  22, 1998,  requires  benefits 
to  be  paid  in  accordance  with  the  terms 
of  a  cmirt  decree  of  divorce,  annulment, 
or  legal  separation,  or  the  terms  of  any 
court  order  or  court-approved  property 
settlement  agreement  relating  to  a  court 
decree  of  divorce,  annulment,  or  legal 
separation,  regardless  of  whether  or  not 
the  insured  individual  actually 
completes  a  designation  complying  with 
the  court  order,  if  the  court  order  is 
received  in  the  appropriate  office  before 
the  death  of  the  insured  individual.  To 
the  extent  provided  in  the  court  order, 
the  court  order  supersedes  any  prior 


designation  by  the  insured  individual. 
On  April  6, 1999,  OPM  issued  interim 
regulations  in  the  Federal  Register  [64 
FR  16601)  implementing  this 
legislation. 

OPM  received  no  comments  on  the 
coiirt  order  regulations. 

OPM  received  one  comment  from  an 
agency  on  a  correction  we  published  at 
the  same  time  as  the  court  order 
regulations.  The  correction  dealt  with 
the  situation  in  which  an  individual  - 
returns  to  Federal  service  following  a 
break  in  service  ofat  least  180  days.  The 
regulation  requires  that,  if  he/she 
doesn't  make  a  new  life  insurance 
election,  the  employee  will  get  back  the 
same  FEGLI  coverage  he/she  had  before 
the  break  in  service.  The  commentor 
was  concerned  about  the  length  of  time 
it  often  takes  for  an  agency  to  receive 
the  previous  employment  records  for  an 
individual  with  prior  Federal  service.  If 
the  employee  doesn't  remember  what 
coverage  he/she  had  before,  the  agency 
would  not  know  what  coverage  to  give 
the  individual  until  the  records  arrive. 
We  imderstand  that  in  this  situation  the 
agency  may  have  to  make  retroactive 
adjustments  in  coverage  and  premiums. 
However,  we  believe  that  most 
individuals  returning  to  Federal  service 
after  a  180-day  break  will  make  a  new 
life  insurance  election,  and  that  election 
will  supersede  the  prior  coverage.  It  is 
only  in  instances  in  which  the  employee 
does  not  submit  an  election  that  an 
agency  would  need  to  reinstate  prior 
coverage.  We  believe  that  these 
returning  employees  should  be  treated 
the  same  as  returning  employees  with  a 
less  than  180-day  break  in  service. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulation  will  only  affect 
life  insurance  benefits  of  Federal 
employees  and  retirees. 

Executive  Order  12866,  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

List  of  Subjects  in  S  CFR  Part  870 

Administrative  practice  and 
procedure.  Government  employees. 
Hostages,  Iraq,  Kuwait,  Lebanon,  Life 
insurance.  Retirement. 


Office  of  Personnel  Management. 

Janice  R.  Lachance, 

Director. 

Accordingly,  under  the  authority  of  5 
U.S.C.  8716,  OPM  is  adopUng  its 
interim  regulation  under  5  CFR  part  870 
as  published  on  April  6,  1999  [64  FR 
16601],  as  a  final  nile  without  change. 
[FR  Doc.  99-26318  Filed  10-7-99;  8:45  am] 

nUJNG  CODE  632S-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  NM164,  Special  Conditions  No. 
25-150-SC] 

Special  Conditions:  Boeing  747-100, 
-100B,  -100B  SUD,  -200B,  -200C, 
-200F,  and  -300  Series  Airplanes;  High 
Intensity  Radiated  Fields  (HIRF) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  Boeing  Model  747-100, 
-lOOB,  -lOOB  SUD,  -200B,  -200C, 
-200F,  and  -300  series  airplanes 
modified  by  Canard  Aerospace 
Corporation.  These  airplanes  will  have 
novel  and  unusual  design  feattucs  when 
compared  to  the  state  of  technology 
envisioned  in  the  airworthiness 
standards  for  transport  category 
airplanes.  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  provided  by  the 
existing  airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  September  30, 
1999.  Comments  must  be  received  on  or 
before  November  22, 1999. 
ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Transport  Airplane  Directorate,  Attn: 
Rules  Docket  {ANM-114),  Docket  No. 
NM164,  1601  Lind  Avenue  SW., 
Renton,  Washington,  98055-4056;  or 
deh'vered  in  duplicate  to  the  Transport 
Airplane  Directorate  at  the  above 
address.  Comments  must  be  marked: 
Docket  No.  NM164.  Comments  may  be 
inspected  in  the  Rules  Docket 
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weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Beane,  FAA,  Standardization 
Branch,  ANM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW., 
Renton,  Washington,  98055-4056; 
telephone  (425)  227-2796;  facsimile 
(425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  FAA  has  determined  that  good 
cause  exists  for  making  these  special 
conditions  effective  upon  issuance; 
however,  interested  persons  are  invited 
to  submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
docket  and  special  conditions  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  These 
special  conditions  may  be  changed  in 
light  of  the  comments  received.  All 
comments  submitted  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  request 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  NM164."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

On  April  2. 1999,  Canard  Aerospace 
Corporation,  13050  Pioneer  Trail, 
Minneapolis,  NfN  55347,  applied  for  a 
supplemental  type  certificate  (STC)  to 
modify  Boeing  Model  747-100,  -lOOB, 
-lOOB  SUD.  -200B,  -200C,  -200F,  and 
-300  series  airplanes  approved  imder 
Type  Certificate  No.  A20WE.  The  747 
series  airplanes  are  231  feet,  4  inches 
long  and  195  feet.  8  inches  wide.  The 
height  at  vertical  stabilize  to  ground  is 
63  feet,  5  inches.  The  passenger  load  is 
374  to  420  passengers,  and  the  range  is 
fi-om  5,290  to  6,600  miles.  The 
modification  incorporates  the 
installation  of  Honeywell  Classic 
Navigator  Systems.  Each  system  consists 
of  a  Honeywell  HT-9100  Navigation 
Management  System,  a  Super  Attitude 
Heading  Reference  System,  and  a  Digital 
to  Analog  Adapter.  These  advanced 
systems  use  electronics  to  a  far  greater 


extent  than  the  original  Inertial 
Navigation  Systems  and  may  be  more 
susceptible  to  electrical  and  magnetic 
interference.  This  disruption  of  signals 
could  result  in  loss  of  attitude  or  present 
misleading  information  to  the  pilot. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
21.101,  Canard  Aerospace  must  show 
that  the  Boeing  Model  747-100,  -lOOB, 
-lOOB  SUD,  -200B,  -200C,  -200F,  and 
-300  series  airplanes,  as  changed, 
continue  to  meet  the  applicable 
provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A20WE,  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  conunonly 
referred  to  as  the  "original  tjrpe 
certification  basis."  The  certification 
basis  for  the  modified  Boeing  Model 
747-100,  -lOOB,  -lOOB  SUD,  -200B. 
-200C,  -200F,  and  -300  series  airplanes 
include  14  CFR  part  25,  dated  February 
1, 1965,  with  Amendments  1  through 
40,  as  amended  by  Type  Certificate  Data 
Sheet  (TCDS)  A20WE. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  14  CFR  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Boeing  Model  747- 
100,  -lOOB,  -lOOB  SUD,  -200B,  -200C, 
-200F,  and  -300  series  airplanes 
because  of  novel  or  unusual  design 
features,  special  conditions  are 
prescribed  under  the  provisions  of 
§21.16. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  14  CFR  11.49, 
as  required  by  §§11.28  and  11.29,  and 
become  part  of  the  type  certification 
basis  in  accordsmce  with  §  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  Canard  Aerospace 
apply  at  a  later  date  for  design  change 
approval  to  modify  any  other  model 
already  included  on  the  same  type 
certificate  to  incorporate  the  same  novel 
or  unusual  design  feature,  these  special 
conditions  woidd  also  apply  to  the  other 
model  under  the  provisions  of 
§  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

The  Boeing  Model  747-100,  -lOOB, 
-lOOB  SUD,  -200B,  -200C,  -200F,  and 
-300  series  airplanes  will  incorporate  a 
new  navigation  system,  which  was  not 
available  at  the  time  of  certification  of 
these  airplanes,  that  performs  critical 
functions.  This  system  may  be 
vulnerable  to  HIRF  external  to  the 
airplane. 


Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
HIRF.  Increased  power  levels  from 
ground-based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes  have  made  it  necessary 
to  provide  adequate  protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are  needed 
for  the  Boeing  Model  747-100,  -lOOB, 
-lOOB  SUD.  -200B,  -200C,  -200F,  and 
-300  series  airplanes,  which  require  that 
new  electrical  and  electronic  systems, 
such  as  the  Honeywell  Navigator 
System,  that  perform  critical  functions 
be  designed  and  installed  to  preclude    ^ 
component  damage  and  interruption  of 
function  due  to  both  the  direct  and 
indirect  effects  of  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  plus  Ae  advent  of  space 
and  satellite  communications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems  to  HIRF  must  be 
^established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  imdefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  specif  condition  is  shown 
with  either  paragraph  1 ,  or  2  below: 

1.  A  minimum  tMeat  of  100  volts  per 
meter  root-mean-square  (rms)  electric 
field  sti-ength  from  10  KHz  to  18  GHz. 

a.  The  tmeat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated. 


Frequency 

Fiekl  Strength  (volts 
per  meter) 

Peak 

Average 

10  kHz  -100  kHz 

100  kHz-500  kHz  

500  kHz-2  MHz 

SO 
50 
50 

50 
50 
SO 
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Field  Strength  (volts 

■Frequency 

per  meter) 

Peak 

Average 

2  MHz-30  MHz 

100 

100 

30  MHz-70  MHz 

50 

50 

70  MHz-lOO  MHz 

50 

50 

100  MHz-200  MHz  ... 

100 

100 

200  MHz-400  MHz  ... 

100 

100 

400  MHz-700  MHz  ... 

700 

50 

700  MHz-1  GHz 

700 

100 

1  GHz-2  GHz  

2000 

pon 

2GHZ-4  GHz  

3000 

?m 

4  GHz-6  GHz  

3000 

?oo 

6  GHz-8  GHz  

1000 

?on 

8  GHz-12  GHz  

3000 

300 

12GHZ-18GHZ  

2000 

200 

18  GHz-40  GHz  

600 

200 

The  field  strengths  are  expressed  in  tenms 
of  peak  root-mean-square  (rms)  values. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  Boeing 
747-100,  -lOOB,  -IDOB  SUD,  -200B, 
-200C,  -200F,  and  -300  series  airplanes 
modified  by  Canard  Aerospace.  Should 
Canard  Aerospace  apply  at  a  later  date 
for  design  change  approval  to  modify   - 
any  other  model  included  on  the  same 
type  certificate  to  incorporate  the  same 
novel  or  unusual  design  featiue,  these 
special  conditions  would  apply  to  that 
model  as  well  under  the  provisions  of 
§  21.101(a)(1). 

Conclusion' 

This  action  affects  only  certain  design 
features  on  Boeing  747-100,  -lOOB, 
-lOOB  SUD,  -200B.  -200C,  -200F,  and 
-300  series  airplanes  modified  by 
Canard  Aerospace  Corporation.  It  is  not 
a  rule  of  general  applicability  and 
affects  only  the  applicant  who  applied 
to  the  FAA  for  approval  of  these  features 
on  the  airplane. 

The  substance  of  the  special 
conditions  for  this  airplane  has  been 
subjected  to  the  notice  and  comment 
procedure  in  several  prior  instances  and 
has  been  derived  without  substantive 
change  from  those  previously  issued.  It 
is  unlikely  that  prior  public  comment 
would  result  in  a  significant  change 
from  the  substance  contained  herein. 
For  this  reason,  and  because  a  delay 
would  significantly  affect  the  >- 

certification  of  the  airplane,  which  is 
imminent,  the  FAA  has  determined  that 
prior  public  notice  and  conunent  are 
unnecessary  and  impracticable,  and 
good  cause  exists  for  adopting  these 
special  conditions  immediately. 
Therefore,  these  special  conditions  are 
being  made  efiiective  upon  issuance.  The 
FAA  is  requesting  comments  to  allow 
interested  persons  to  submit  views  that 
may  not  have  been  submitted  in 
response  to  the  prior  opportunities  for 
conunent  described  above. 


List  of  Sub|ects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g).  40113. 44701, 
44702,  44704. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  Boeing  747-100, 
-lOOB,  -lOOB  SUD,  -200B,  -200C, 
-200F,  and  -300  series  airplanes 
modified  by  Canard  Aerospace 
Corporation. 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRFl  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high  intensity  radiated 
fields. 

For  the  piupose  of  these  special 
conditions,  the  following  definition 
applies: 

Critical  Functions.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 

Issued  in  Renton,  Washington,  September 
30, 1999. 
Vi  L.  Lipski, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service, 
ANM-100. 

[FR  Doc.  99-26372  Filed  10-7-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminlatration 

14  CFR  Part  39 

[Dociwt  No.  W-NII-318-AD;  Amendment 
39-11360;  AD  99-21-15] 

Rm  2120-AA64 

Airworltiineaa  Directives;  Boeing 
Modei  737-100,  -200,  -300.  -400.  and 
-500  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  all  Boeing  Model  737-100, 
-200,  -300,  -400,  and  -500  series 


airplanes,  that  currently  requires 
removal  of  the  fuel  boost  pump  wiring 
in  'Jie  conduits  of  the  wing  and  center 
fuel  tanks;  an  inspection  to  detect 
df  jnage  of  the  vdring,  and  corrective 
action,  if  necessary;  and  eventual 
installation  of  Teflon  sleeving  over  the 
electrical  cable.  This  amendment 
expands  the  inspection  requirement  to 
include  airplanes  with  fewer  than 
20,000  flight  hours;  requires  additional 
repetitive  inspections  for  all  airplanes; 
reidentifies  the  requirement  to  install 
Teflon  sleeving  as  a  nonterminating 
action;  and  removes  the  requirement  to 
report  inspection  results.  This 
amendment  is  prompted  by  the  FAA's 
determination  that  Model  737-100 
through  -500  series  airplanes  that  are 
not  affected  by  the  ciurent  AD  must  also 
be  protected  against  excessive  wire 
chafing  of  the  fuel  boost  piunp  wiring 
and  that  all  Model  737-100  through 
-500  series  airplanes  must  be 
repetitively  inspected.  The  actions 
specified  by  this  AD  are  intended  to 
detect  and  correct  chafing  and  prevent 
electrical  arcing  between  the  fuel  boost 
pump  wiring  and  the  siurounding 
conduit,  which  could  result  in  arc- 
through  of  the  conduit,  and  consequent 
fire  or  explosion  of  the  fuel  tank. 

DATES:  Effective  November  12,  1999. 

The  incorporation  by  reference  of 
Boeing  Service  Bulletin  737-28A1120, 
Revision  2,  dated  November  26, 1998,  as 
listed  in  the  regiilations,  is  approved  by 
the  Director  of  the  Federal  Roister  as 
of  November  12,  1999. 

The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  737- 
28A1120,  Revision  1,  dated  May  28. 
1998,  as  listed  in  the  regulations,  was 
approved  previously  by  the  Director  of 
the  Federal  Register  as  of  October  15, 
1998  (63  FR  52152,  September  30, 
1998). 

The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  737- 
28A1120,  dated  April  24,  1998,  as 
revised  by  Notices  of  Status  Change 
NSC  01,  dated  May  7,  1998,  NSC  02, 
dated  May  8,  1998,  and  NSC  03,  dated 
May  9, 1998;  as  listed  in  the  regulations; 
was  approved  previously  by  the  Director 
of  the  Federal  Register  as  of  June  29, 
1998  (63  FR  34271,  June  24,  1998). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
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the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Dorr 
Anderson.  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2684; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  98-19-09, 
amendment  39-10751  (63  FR  52152, 
September  30, 1998),  which  is 
applicable  to  all  Boeing  Model  737-100, 
-200,  -300,  -400,  and  -500  series 
airplanes,  was  published  in  the  Federal 
Register  on  January  11, 1999  (64  FR 
1545).  The  action  proposed  to  continue 
to  require  removal  of  the  fuel  boost 
piunp  wiring  in  the  conduits  of  the  wing 
and  center  fuel  tanks;  an  inspection  to 
detect  damage  of  the  wiring,  and 
corrective  action,  if  necessary;  and 
eventual  installation  of  Teflon  sleeving 
over  the  electrical  cable.  The  action  also 
proposed  to  expand  the  inspection 
requirement  to  include  additional 
airplanes,  add  repetitive  inspections  for 
all  airplanes,  and  reidentify  the 
requirement  to  install  Teflon  sleeving  as 
a  nonterminating  action. 

Comments 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  git^en  to  the 
comments  received. 

Support  for  the  Proposal 

Three  commenters,  including  the 
airplane  manufacturer,  support  the 
requirement  of  initial  inspection  of  the 
fuel  boost  pump  wiring  specified  in 
paragraph  (f)  of  the  proposed  rule. 

Three  commenters,  including  the 
airplane  manufacturer,  support  the 
requirement  of  repetitive  inspections  of 
the  fuel  boost  pump  wiring  specified  in 
paragraph  (g)  and  reidentification  of  the 
requirement  to  install  Teflon  sleeving  as 
a  nonterminating  action  specified  in 
paragraphs  (h)  through  (k)  of  the 
proposed  rule. 

Requests  to  Revise  Requirements  for 
Certain  Airplanes 

One  commenter,  the  airplane 
manufactiner,  requests  that  the 
applicability  for  the  initial  inspection  of 
the  fuel  boost  pump  wiring  specified  in 
paragraph  (f)  of  the  proposed  AD  be 
limited  to  airplanes  having  line 
numbers  1  through  3072  inclusive.  The 
commenter  states  that  airplanes  having 
line  numbers  3073  and  subsequent  were 


delivered  with  the  Teflon  sleeving 
specified  in  paragraphs  (h)  through  (k) 
of  the  proposed  AD  already  installed. 
The  FAA  concurs  with  the  commenter's 
request  and  has  revised  paragraph  (f)  of 
the  final  rule  accordingly.  Airplanes 
having  line  numbers  3073  and 
subsequent  still  require  repetitive 
inspeddons  of  the  ftiel  boost  pump 
wiring  at  intervals  not  to  exceed  30,000 
flight  hours  as  specified  in  paragraph  (g) 
of  the  AD.  Therefore,  paragraph  (f)  of 
the  final  nile  has  also  been  revised  to 
require  an  initial  inspection  of  the  fuel 
boost  pump  wiring  prior  to  the 
acciunulation  of  30,000  total  flight 
hours  for  those  airplanes. 

One  commenter  requests  that  the 
applicability  for  the  repetitive 
inspections  of  the  fuel  boost  pump 
wiring  specified  in  paragraph  (g)  of  the 
proposed  AD  include  airplanes 
inspected  in  accordance  with 
paragraphs  (a),  (b),  and  (c)  of  the 
proposed  AD.  The  FAA  concurs  that 
airplanes  inspected  in  accordance  with 
paragraphs  (a),  (b),  and  (c)  of  this  AD 
must  be  subject  to  the  repetitive 
inspections  specified  in  paragraph  (g). 
However,  by  including  reference  to 
paragraph  (d)  in  paragraph  (g)  of  this 
AD,  all  airplanes  that  have  accimiulated 
more  than  30,000  total  flight  hours  are 
already  included.  The  reference  in 
paragraph  (g)  of  this  AD  to  paragraphs 
(e)  and  (f)  includes  all  other  airplanes. 
Therefore,  paragraph  (g)  of  this  AD 
requires  repetitive  inspections  of  the 
fuel  boost  pump  wiring  for  all  Model 
737-100,  -200,  -300,  -400,  and  -500 
series  airplanes.  No  change  to  the  final 
rule  is  necessary  in  this  regard. 

Request  for  Alternative  CorrectiTe 
Action 

One  commenter  requests  that 
paragraph  (1)  of  the  proposed  AD  be 
revised  to  allow  removal  of  the  case 
ground  wire  in  lieu  of  replacement  of 
the  case  ground  wire  with  a  new  wire. 
The  commenter  states  that  Boeing  Alert 
Service  Bulletin  737-28A1120,  Revision 

1,  dated  May  28, 1998,  and  Boeing 
Service  Bulletin  737-28A1120,  Revision 

2,  dated  November  26. 1998,  allow 
removal  of  the  case  groimd  wire  as  an 
alternative  to  replacement  of  the  case 
groimd  wire  with  a  new  wire.  The  FAA 
concurs  and  has  revised  paragraph  (1)  of 
the  final  rule  accordingly. 

Request  to  Eliminate  the  Repetitive 
Inspections 

Two  conmienters  request  that  the 
repetitive  inspections  of  the  fuel  boost 
pump  wiring  specified  in  paragraph  (g) 
of  the  proposed  AD  be  eliminated.  One 
commenter  states  that,  because  the 
repetitive  inspections  apply  to  the 


electrical  cable  with  the  Teflon  sleeving 
installed,  use  of  the  findings  from  the 
initial  inspection  of  the  fuel  boost  piunp 
wiring,  which  did  not  have  the  Teflon 
sleeving  installed,  to  determine  the 
interval  for  the  repetitive  inspections  is 
without  merit.  This  commenter  requests 
that  the  FAA  eliminate  the  proposed 
repetitive  inspections,  and  instead, 
perform  tests  of  the  electrical  cable  with 
the  Teflon  sleeving  installed  to 
determine  the  resistance  of  the  fuel 
boost  piunp  wiring  to  chafing.  The 
conunenter  states  that  only  after 
thorough  testing  and  examination  of  the 
data  should  the  FAA  determine  whether 
repetitive  inspections  of  the  fuel  boost 
pump  wiring  are  necessary.  The  other 
commenter  states  that  it  has  reviewed 
the  data  made  public  by  the  FAA  with 
the  findings  from  the  initial  inspection 
of  the  fuel  boost  pump  wiring,  and 
concludes  that  installation  of  Teflon 
sleeving  over  the  electrical  cable 
improves  the  durability  of  the  wiring 
sufficiently  to  be  considered  terminating 
action.  This  commenter  requests  that,  if 
the  FAA  determines  that  repetitive 
inspections  of  the  fuel  boost  pump 
wiring  are  necessary,  the  interval  be  a 
minimum  of  60,000  flight  hours.  In 
addition,  both  commenters  express 
concern  that  wire  bundle  removal  and 
installation  can  cause  damage  which 
may  induce  an  unsafe  condition  that 
would  not  otherwise  be  present. 

The  FAA  does  not  concur  with  the 
commenters'  request.  The  FAA  has 
determined  that  30,000  flight  hours 
represents  an  appropriate  interval  of 
time  for  the  repetitive  inspections  of  the 
fuel  boost  pump  wiring  specified  in 
paragraph  (g)  of  this  AD  wherein  an 
acceptable  level  of  safety  can  be 
maintained.  The  FAA  finds  that  the 
conduit-enclosed  fuel  boost  pump 
wiring  installation  is  not  a  fail-safe 
design.  Therefore,  repetitive  inspections 
are  necessary  to  ensure  safe  operation. 
This  decision  is  supported  by  the  testing 
conducted  by  the  airplane 
manufacturer,  and  the  findings  bom.  the 
inspections  of  the  fuel  boost  pump 
wiring.  In  addition,  the  FAA  recognizes 
that  the  fuel  boost  pump  wiring  may  be 
damaged  upon  removal  from  and 
installation  into  the  conduit.  However, 
damage  upon  removal  is  readily 
detectable  and  a  damaged  wire  will  not 
be  reinstalled  into  the  airplane.  The 
FAA  also  notes  that  the  addition  of  the 
Teflon  sleeving  prior  to  installation  of 
the  wiring  greatly  reduces  the 
possibility  of  installation  damage.  The 
sleeving  allows  the  wiring  to  translate  in 
the  conduit  with  less  friction  than 
without  sleeving,  resulting  in  less  force 
being  required  to  pull  the  wiring 
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through  the  conduit.  Therefore,  the  FAA 
concludes  that  the  hazard  introduced  by 
removal  and  installation  of  the  wiring  is 
minimal  relative  to  the  hazard  of  not  re- 
inspecting  at  all.  No  change  to  the  final 
rule  is  necessary  in  this  regard. 

Request  for  Reduction  of  Repetitive 
Inspection  Interval 

One  commenter  requests  that  the 
interval  for  the  repetitive  inspections  of 
the  fuel  boost  pump  wiring  specified  in 
paragraph  (g)  of  the  proposed  AD  be 
reduced  from  30.000  flight  hours  to 
20,000  flight  hours.  The  commenter 
assumes  that  the  compliance  threshold 
of  20,000  flight  hours  for  the  initial 
inspection  of  the  fuel  boost  puinp 
wiring  represents  the  "safe  life"  of  the 
wiring.  The  commenter  then  states  that 
there  appears  to  be  no  justification  for 
the  interval  of  30,000  flight  hours  for  the 
repetitive  inspections  of  the  fuel  boost 
pmnp  wiring,  and  thiit  it  would  be 
logical  for  the  compliance  thresholds  for 
the  initial  and  repetitive  inspections  to 
be  the  same. 

The  FAA  does  not  concur  with  the 
commenter's  request.  Paragraphs  (d) 
through  {f)(l)  of  the  final  rule  require  an 
initial  inspection  of  the  fuel  boost  pump 
wiring  for  all  airplanes  that  do  not  have 
Teflon  sleeving  installed  over  the 
electrical  cable,  at  various  times,  but  no 
later  than  24  months  after  the  effective 
date  of  this  AD.  For  some  airplanes,  the 
initial  inspection  will  occur 
substantially  earlier  than  20,000  total 
flight  hours.  The  compliance  time  for 
the  initial  inspection  is  not  meant  to  be 
representative  of  the  "safe  life"  of  the 
wiring.  The  FAA  notes  that  the  wiring 
configuration  is  changed  by  adding 
Teflon  sleeving  over  the  electrical  cable, 
in  accordance  with  paragraphs  (h) 
through  (k)  of  this  AD,  between  the 
initial  inspection  specified  in 
paragraphs  (d)  through  (f)(1)  and  the 
repetitive  inspections  specified  in 
paragraph  (g).  The  additional  sleeving 
increases  the  amount  of  insulation 
around  the  conductor  by  approximately 
33  percent.  In  developing  an 
appropriate  compliance  time  for  the 
repetitive  inspections,  the  FAA 
considered  the  recommendation  of  the 
airplane  manufacturer  and  testing 
conducted  by  the  airplane  manufacturer 
to  substantiate  the  selected  interval.  In 
consideration  of  these  items,  as  well  as 
the  findings  from  the  inspection  of  the 
fuel  boost  pump  wiring,  the  FAA  has 
determined  that  30,000  flight  hours 
represents  an  appropriate  interval  of 
time  for  the  repetitive  inspections  of  the 
fuel  boost  pump  wiring  specified  in 
paragraph  (g)  of  this  AD  wherein  an 
acceptable  level  of  safety  can  be 


maintained.  No  change  to  the  final  rule 
is  necessary  in  this  regard. 

Request  for  Information  on  Terminating 
Action 

One  commenter  requests  information 
regarding  development  of  terminating 
action  for  the  repetitive  inspections 
specified  in  paragraph  (g)  of  the 
proposed  AD.  The  commenter  states 
that,  although  this  AD  addresses  the 
immediate  problem  of  chafing  of  the 
fuel  boost  pump  wiring,  no  information 
is  provided  that  defines  the  root  cause 
of  the  chafing,  such  as  vibration,  and 
possible  terminating  action  for  the 
repetitive  inspections.  No  specific 
change  to  the  rule  is  requested. 

The  FAA  agrees  that  the  actions 
specified  in  this  AD  do  not  address  the 
root  cause  of  the  chafing  of  the  fuel 
boost  pump  wiring;  however,  the  FAA 
has  determined  that  installation  of  the 
Teflon  sleeving  and  the  repetitive 
inspections  address  the  stated  unsafe 
condition.  If  the  airplane  manufacturer 
chooses  to  conduct  testing  to  identify 
the  root  cause  of  the  chafing  and 
recommends  additional  design 
modifications,  the  FAA  will  give  those 
due  consideration.  However,  the  FAA, 
as  well  as  the  manufacturer,  recognizes 
that  the  hazards  associated  with 
obtaining  sufiicient  data  may  outweigh 
the  benefits  of  further  testing.  Such 
testing  could  require  installation  of 
electrical  equipment  inside  the  fuel  tank 
to  monitor  conduit  vibration,  which 
may  present  an  additional  ignition 
source  inside  the  tank,  substantially 
increasing  risk  to  test  personnel  and 
testing  fixtures.  No  change  to  the  final 
rule  is  necessary  in  this  regard. 

Explanation  of  Additional  Change  to 
the  Proposal 

The  requirements  to  submit  damaged 
electrical  cables  and  conduits  to  the 
manufactiu^r  and  report  results  of  the 
initial  inspection  to  the  FAA  have  been 
eliminated  from  this  final  rule.  In  the 
preamble  to  AD  98-19-09,  the  FAA 
indicated  that  it  was  considering  further 
rulemaking  action  to  require  inspection 
of  Model  737  series  airplanes  that  have 
accumulated  fewer  than  20,000  total 
flight  hours.  The  reporting  requirements 
were  intended  to  allow  the 
manufacturer  and  the  FAA  to  determine 
the  extent  of  wiring  damage  in  the 
afl^ected  fleet  in  order  to  consider  further 
rulemaking  action.  As  stated  in  the 
NPRM,  this  AD  follows  from  the 
determination  that  further  rulemaking 
action  is  necessary.  The  FAA  has 
determined  that  sufficient  data  have 
been  collected,  and  no  additional  data  is 
necessary.  Therefore,  the  reporting 
requirements  included  in  paragraph  (m) 


of  the  proposal  are  not  included  in  this 
final  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  2,866 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
1,131  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

The  inspection  that  is  currently 
required  by  AD  98-19-09,  and  retained 
in  this  AD.  takes  approximately  30  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
This  new  AD  action  will  require 
repetitive  performance  of  that 
inspection.  Based  on  these  figures,  the 
cost  impact  of  the  currently  required 
inspection  on  U.S.  operators  is 
estimated  to  be  $2,035,800,  or  $1,800 
per  airplane,  per  inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  Is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  econoqjic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
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,  Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10751  (63  FR 
52152,  September  30,  1998),  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-11360,  to  read  as 
follows: 

99-21-15  BOEING:  Amendment  39-11360. 
Docket  98-NM-318-AD.  Supersedes  AD 
98-19-09,  Amendment  39-10751. 

Applicability:  All  Model  737-100,  -200, 
-300,  -400,  and  -500  series  airplanes, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph4m)(l)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  chafing  and  prevent 
electrical  arcing  between  the  fuel  boost  pump 
wiring  and  the  surrounding  conduit,  which 
could  result  in  arc-through  of  the  conduit, 
and  consequent  fire  or  explosion  of  the  fuel 
tank,  accomplish  the  following: 

Inspections  Required  by  AD  98-11-S2 

(a)  For  all  airplanes  that  have  accumulated 
50.000  or  more  total  flight  hours  as  of  June 
29. 1998  (the  effective  date  of  AD  98-11-52, 
amendment  39-10611):  Prior  to  further  flight, 
remove  the  fuel  boost  pump  wiring  from  the 
in-tank  conduit  for  the  aft  boost  pumps  in 
main  tanks  numbers  1  and  2,  and  perform  a 
detailed  visual  inspection  to  detect  damage 
of  the  wiring,  in  accordance  with  the 
procedures  specified  in  Boeing  Alert  Service 


Bulletin  737-28A1120.  dated  April  24.  1998, 
as  revised  by  Notices  of  Status  Change  NSC 

01,  dated  May  7, 1998.  NSC  02,  dated  May 
8. 1998,  and  NSC  03,  dated  May  9, 1998; 
Boeing  Alert  Service  Bulletin  737-28A1120, 
Revision  1,  dated  May  28. 1998;  or  Boeing 
Service  Bulletin  737-28A1120.  Revision  2, 
dated  November  26, 1998. 

(b)  For  all  airplanes  that  have  accumulated 
less  than  50,000  total  flight  hours  as  of 
receipt  of  telegraphic  AD  T98-11-51:  Prior  to 
the  accumulation  of  40,000  total  flight  hours, 
or  within  14  days  after  June  29. 1998. 
whichever  occurs  later,  remove  the  fuel  boost 
pump  wiring  from  the  in-tank  conduit  for  the 
aft  boost  piimps  in  main  tanks  numbers  1  and 

2.  and  perform  a  detailed  visual  inspection 
to  detect  damage  of  the  wiring,  in  accordance 
with  the  procedures  specified  in  Boeing  Alert 
Service  Bulletin  737-28A1120.  dated  April 
24,  1998.  as  revised  by  Notices  of  Status 
Change  NSC  01,  dated  May  7, 1998,  NSC  02. 
dated  May  8, 1998,  and  NSC  03,  dated  May 
9, 1998;  Revision  1.  dated  May  28, 1998;  or 
Revision  2.  dated  November  26. 1998. 

(c)  For  all  airplanes:  Remove  the  fuel  boost 
pump  wiring  from  the  in-tank  conduit  for  the 
center  tank  left  and  right  boost  pumps,  and 
perform  a  detailed  visual  inspection  to  detect 
damage  of  the  wiring,  in  accordance  with  the 
procedures  specified  in  Boeing  Alert  Service 
Bulletin  737-28A1120,  dated  April  24,  1998. 
as  revised  by  Notices  of  Status  Change  NSC 

01.  dated  May  7. 1998,  NSC  02.  dated  May 
8, 1998.  and  NSC  03.  dated  May  9, 1998; 
Revision  1,  dated  May  28. 1998;  or  Revision 

2,  dated  November  26, 1998.  Accomplish  the 
inspection  at  the  earliest  of  the  times 
specified  in  paragraphs  (c)(1),  (c)(2),  and 
(c)(3). 

(1)  For  Model  737-300,  -400.  and  -500 
series  airplanes:  Inspect  prior  to  the 
accumulation  of  40,000  total  flight  hours,  or 
within  14  days  after  June  29, 1998, 
whichever  occurs  later. 

(2)  For  Model  737-100  and  -200  series 
airplanes:  Inspect  prior  to  the  accumulation 
of  40,000  total  flight  hours,  or  within  10  days 
after  June  29, 1998,  whichever  occurs  later. 

(3)  For  all  airplanes:  Inspect  prior  to  the 
accumulation  of  50,000  total  flight  hours,  or 
within  5  days  after  June  29, 1998,  whichever 
occurs  later. 

(d)  For  all  airplanes:  Prior  to  the 
accumulation  of  30,000  total  flight  hours  or 
within  45  days  after  June  29, 1998, 
whichever  occurs  later,  remove  the  fuel  boost 
pvimp  wiring  fix»m  the  in-tank  conduit  for  the 
aft  boost  pumps  in  main  tanks  numbers  1  and 
2,  and  the  center  tank  left  and  right  boost 
pumps,  and  perform  a  detailed  visual 
inspection  to  detect  damage  of  the  wiring,  in 
accordance  with  the  procedures  specified  in 
Boeing  Alert  Service  Bulletin  737-28A1120, 
dated  April  24. 1998,  as  revised  by  Notices 
of  Status  Change  NSC  01,  dated  May  7, 1998, 
NSC  02,  dated  May  8, 1998,  and  NSC  03, 
dated  May  9, 1998;  Revision  1,  dated  May  28, 
1998;  or  Revision  2.  dated  November  26. 
1998. 

Inspections  Required  by  AD  98-19-09 

(e)  For  airplanes  that  have  accumulated 
20.000  or  more  total  flight  hours  and  less 
than  30.000  total  flight  hours  as  of  October 
15. 1998  (the  effective  date  of  AD  98-19-09, 


amendment  39-10751):  Within  60  days  after 
October  15, 1998.  remove  the  fuel  boost 
pump  wiring  from  the  in-tank  conduit  for  the 
aft  boost  pumps  in  main  tanks  numbers  1  and 
2,  and  the  center  tank  left  and  right  boost 
pumps,  and  perform  a  detailed  visual 
inspection  to  detect  damage  of  the  wiring;  in 
accordance  with  the  procedures  sprecified  in 
Boeing  Alert  Service  Bulletin  737-28A1120. 
dated  April  24, 1998,  as  revised  by  Notices 
of  Status  Change  NSC  Ol',  dated  May  7, 1998. 
NSC  02.  dated  May  8. 1998.  and  NSC  03, 
dated  May  9. 1998;  Revision  1.  dated  May  28. 
1998;  or  Revision  2,  dated  November  26, 
1998. 

New  Inspection  Requirements 

(f)  Remove  the  fuel  boost  pump  wiring 
from  the  in-tank  conduit  for  the  aft  boost 
pumps  in  main  tanks  numbers  1  and  2.  and 
the  center  tank  left  and  right  boost  pumps, 
and  perform  a  detailed  visual  inspection  to 
detect  damage  of  the  wiring;  at  the  time 
specified  in  paragraphs  (f)(1)  and  (f)(2)  of  this 
AD,  as  applicable.  Perform  these  actions  in 
accordance  with  the  procedures  specified  in 
Boeing  Alert  Service  Bulletin  737-28A1120, 
dated  April  24. 1998.  as  revised  by  Notices 
of  Status  Change  NSC  01.  dated  May  7, 1998, 
NSC  02,  dated  May  8,  1998,  and  NSC  03, 
dated  May  9, 1998;  Boeing  Alert  Service 
Bulletin  737-28A1120.  Revision  1,  dated 
May  28, 1998;  or  Boeing  Service  Bulletin 
737-28A1120,  Revision  2,  dated  November 
26, 1998. 

(1)  For  airplanes  having  line  numbers  1 
through  3072  inclusive  that  have 
accumulated  less  than  20,000  total  flight 
hours  as  of  October  15. 1998:  Inspect  at  the 
earlier  of  the  times  specified  in  paragraph 
(f)(l)(i)  and  (f)(l)(ii)  of  this  AD. 

(i)  Prior  to  the  accumulation  of  20,000  total 
flight  hours,  or  within  60  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later. 

(ii)  Within  24  months  after  the  effective 
date  of  this  AD. 

(2)  For  airplanes  having  line  numbers  3073 
and  subsequent:  Inspect  prior  to  the 
accumulation  of  30,000  total  flight  hoius. 

(g)  For  all  airplanes:  Repeat  the  inspectiwi 
required  by  paragraph  (d),  (e),  or  (f)  of  this 
AD.  as  applicable,  at  intervals  not  to  exceed 
30,000  flight  hours  after  initial 
accomplishment  of  the  applicable  inspection. 

Corrective  Actions 

(h)  If  red,  yellow,  blue,  or  green  wire 
insulation  cannot  be  seen  through  the  outer 
jacket  of  the  electrical  cable  during  any 
inspection  required  by  this  AD:  Prior  to 
further  flight,  accomplish  paragraph  {h)(l), 
(h)(2),  or  (h)(3)  of  this  AD  in  accordance  with 
procedures  specified  in  Boeing  Alert  Service 
Bulletin  73 7-28 All 20,  dated  April  24, 1998, 
as  revised  by  Notices  of  Status  Change  NSC 

01,  dated  May  7, 1998,  NSC  02,  dated  May 
8, 1998,  and  NSC  03,  dated  May  9, 1998; 
Revision  1,  dated  May  28, 1998;  or  Revision 

2,  dated  November  26, 1998. 

(1)  Install  Teflon  sleeving  over  the 
electrical  cable,  and  reinstall  the  cable.  Or 

(2)  Reinstall  the  electrical  cable  without 
Teflon  sleeving  over  the  cable.  Within  500 
flight  hours  after  accomplishment  of  the 
reinstallation,  repeat  the  inspection 
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described  iir  paragraph  (d),  (e).  or  [f)  of  this 
AD,  as  applicable,  and  install  Teflon  sleeving 
over  the  cable.  Or 

(3)  Replace  the  electrical  cable  with  new 
cable  without  Teflon  sleeving.  Within  18 
months  or  6,000  flight  hours,  whichever 
occurs  first,  repeat  the  inspection  specified  in 
paragraph  (d).  (e),  or  (f)  of  this  AD,  as 
applicable,  and  install  Teflon  sleeving  over 
the  cable. 

(i)  If  red,  yellow,  blue,  or  green  wire 
insulation  can  be  seen  through  the  outer 
jacket  of  the  electrical  cable  diu-ing  any 
inspection  required  by  this  AD,  but  no 
evidence  of  electrical  arcing  is  found:  Prior 
to  further  flight,  accomplish  either  paragraph 
(i)(l)  or  (i)(2)  of  this  AD  in  accordance  with 
the  procedures  specified  in  Boeing  Alert 
Service  Bulletin  737-28A1120,  dated  April 
24, 1998,  as  revised  by  Notices  of  Status 
Change  NSC  01,  dated  May  7, 1998,  NSC  02, 
dated  May  8. 1998,  and  NSC  03.  dated  May 
9. 1998;  Boeing  Alert  Service  Bulletin  737- 
28A1120.  Revision  1,  dated  May  28, 1998;  or 
Boeing  Service  Bulletin  737-28 Al  120. 
Revision  2,  dated  November  26. 1998. 

(1)  Replace  the  damaged  electrical  cable 
with  a  new  cable,  install  Teflon  sleeving  over 
the  cable,  and  reinstall  the  cable.  Or 

(2)  Replace  the  electrical  cable  with  a  new 
cable  without  Teflon  sleeving.  Within  18 
months  or  6.000  flight  hours,  whichever 
occiu^  first,  repeat  the  inspection  described 
in  paragraph  (d),  (e),  or  (f)  of  this  AD.  as 
applicable,  and  install  Teflon  sleeving  over 
the  cable. 

(j)  If  any  evidence  of  electrical  arcing  but 
no  evidence  of  fuel  leakage  is  found  on  the 
removed  electrical  cable  during  any 
inspection  required  by  this  AD:  Prior  to 
further  flight,  accomplish  paragraphs  (j)(l) 
and  (j)(2)  of  this  AD  in  accordance  with  the 
procedures  specified  in  Boeing  Alert  Service 
Bulletin  737-28A1120,  dated  April  24, 1998, 
as  revised  by  Notices  of  Status  Change  NSC 
.01.  dated  May  7, 1998,  NSC  02,  dated  May 
8, 1998,  and  NSC  03,  dated  May  9, 1998; 
Boeing  Alert  Service  Bulletin  737-28A1120, 
Revision  1,  dated  May  28, 1998;  or  Boeing 
Service  Bulletin  737-28A1120,  Revision  2, 
dated  November  26, 1998. 

(1)  Verify  the  integrity  of  the  conduit  in 
accordance  with  the  instructions  contained 
in  NSC  03,  Revision  1,  or  Revision  2  of  the 
alert  service  bulletin.  And 

(2)  Accomplish  either  paragraph  (j)(2)(i)  or 
(j)(2)(ii)  of  this  AD  in  accordance  with  the 
alert  service  bulletin. 

(i)  Replace  the  damaged  electrical  cable 
with  a  new  cable,  install  Teflon  sleeving  over 
the  cable,  and  reinstall  the  cable.  Or 

(ii)  Replace  the  electrical  cable  with  a  new 
cable  without  Teflon  sleeving.  Within  18 
months  or  6,000  flight  hours,  whichever 
occurs  first,  repeat  the  inspection  described 
in  paragraph  (d),  (e),  or  (f)  of  this  AD,  as 
applicable,  and  install  Teflon  sleeving  over 
the  cable. 

(k)  If  any  evidence  of  fuel  is  found  on  the 
removed  electrical  cable  during  any 
inspection  required  by  this  AD:  Prior  to 
further  flight,  accomplish  paragraphs  (k)(l) 
and  (k)(2)  of  this  AD  in  accordance  with  the 
procedures  specified  in  Boeing  Alert  Service 
Bulletin  737-28A1120,  dated  April  24, 1998, 
as  revised  by  Notices  of  Status  Change  NSC 


01,  dated  May  7.  1998,  NSC  02,  dated  May 
8,  1998,  and  NSC  03,  dated  Mav  9,  1998; 
Boeing  Alert  Service  Bulletin  737-28A1120, 
Revision  1.  dated  May  28,  1998;  or  Boeing 
Service  Bulletin  737-28A1120,  Revision  2, 
dated  November  26,  1998. 

(1)  Replace  the  conduit  section  where 
electrical  arcing  was  found.  And 

(2)  Accomplish  either  paragraph  (k)(2)(i)  or 
(k){2)(ii)ofthisAD. 

(i)  Replace  the  damaged  electrical  cable 
with  a  new  cable,  install  Teflon  sleeving  over 
the  cable,  and  reinstall  the  cable.  Or 

(iil  Replace  the  electrical  cable  with  a  new 
cable  without  Teflon  sleeving.  Within  18 
months  or  6.000  flight  hours,  whichever 
occurs  first,  repeat  the  inspection  described 
in  paragraph  (d),  (e),  or  (f)  of  this  AD,  as 
applicable,  and  install  Teflon  sleeving  over 
the  cable. 

(1)  For  Groups  1  and  2  airplanes,  as 
identified  in  Boeing  Alert  Service  Bulletin 
737-28A1120,  dated  April  24,  1998: 
Concurrent  with  the  first  accomplishment  of 
corrective  action  in  accordance  with 
paragraph  (h),  (i),  (j),  or  (k)  of  this  AD.  as 
applicable,  replace  the  case  ground  wire  with 
a  new  wire  or  remove  the  case  ground  wire 
in  accordance  with  Boeing  Alert  Service 
Bulletin  737-28A1120,  dated  April  24.  1998, 
as  revised  by  Notices  of  Status  Change  NSC 
01,  dated  May  7, 1998.  NSC  02,  dated  May 
8,  1998,  and  NSC  03,  dated  May  9, 1998; 
Boeing  Alert  Service  Bulletin  737-28A1120, 
Revision  1,  dated  May  28, 1998;  or  Boeing 
Service  Bulletin  737-28A1120,  Revision  2, 
dated  November  26,  1998. 

Alternative  Methods  of  Compliance 

(m)(l)  An  alternative  method  of 
compliance  or  adjustment  of  the  compliance 
time  that  provides  an  acceptable  level  of 
safety  may  be  used  if  approved  by  the 
Manager,  Seattle  Aircraft  Certification  Office, 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

(m){2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
98-11-52  and  AD  98-19-09,  are  approved  as 
alternative  methods  of  compliance  with  this 
AD. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(n)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(o)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  737- 
28A1120,  dated  April  24. 1998,  as  revised  by 
Notice  of  Status  Change  NSC  01.  dated  May 
7, 1998,  Notice  of  Status  Change  NSC  02, 
dated  May  8,  1998,  and  Notice  of  Status 
Change  NSC  03.  dated  May  9,  1998;  Boeing 
Alert  Service  Bulletin  737-28A1120, 


Revision  1,  dated  May  28.  1998;  or  Boeing 
Service  Bulletin  737-28A1120.  Revision  2. 
dated  November  26. 1998. 

(1)  The  incorporation  b>  reference  of 
Boeing  Service  Bulletin  737-28A1120, 
Revision  2.  dated  November  26,  1998.  as 
listed  in  the  regulations,  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
November  12, 1999. 

(2)  The  incorporation  by  reference  of 
Boeing  Alert  Ser\'ice  Bulletin  737-28A1120, 
Revision  1,  dated  May  28, 1998,  was 
approved  previously  by  the  Director  of  the 
Federal  Register  as  of  October  15,  1998  (63 
FR  52152,  September  30,  1998). 

(3)  The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  737-28A1120. 
dated  April  24. 1998.  as  revised  bv  Notice  of  _ 
Status  Change  NSC  01.  dated  May  7.  1998, 
Notice  of  Status  Change  NSC  02,  dated  May 

8,  1998.  and  Notice  of  Status  Change  NSC  03^ 
dated  May  9, 1998,  was  approved  previously 
by  the  Director  of  the  Federal  Register  as  of 
June  29.  1998  (63  FR  34271.  June  24.  1998). 

(4)  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group.  P.O.  Box  3707, 
Seattle.  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW..  suite 
700.  Washington.  DC. 

(p)  This  amendment  becomes  effective  on 
November  12,  1999. 

Issued  in  Renton,  Washington,  on 
September  29, 1999. 

Dorenda  D.  Baker, 

Acting  Manager.  Tmnsport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  99-25930  Filed  10-7-99;  8:45  am] 
NLUNG  CODE  4«10-1»-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-115-AD;  Amendment 
39-11356;  AD  9»-21 -12] 

RIN  2120-AA64 

Airworthiness  Directives;  British 
Aerospace  (Jetstream)  RAodel  4101 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  British  Aerospace 
(Jetstream]  Model  4101  airplanes,  that 
requires  a  one-time  visual  inspection  of 
the  conduit  pipe  for  distortion  or 
repairs,  and  replacement  of  the  conduit 
pipe  with  a  new  pipe,  if  necessary.  This 
amendment  also  requires  replacement  of 
the  cable  assemblies  to  the  fuel  standby 
pumps  with  new  cable  assemblies  that 
have  improved  sheathing  protection. 
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This  amendment  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  electrical  arcing  due 
to  damaged  fuel  standby  piunp  cable 
assemblies  and  conduit  pipes,  which 
could  create  a  possible  ignition  source, 
and  consequent  Rie  hazard. 

DATES:  Effective  November  12, 1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
12,  1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace  Regional 
Aircraft,  13850  Mclearen  Road, 
Hemdon,  Virginia  20171.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  N\V..  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  British 
Aerospace  (Jetstream)  Model  4101 
airplanes  was  published  in  the  Federal 
Register  on  July  15, 1999  (64  FR  38157). 
That  action  proposed  to  require  a  one- 
time visual  inspection  of  the  conduit 
pipe  for  distortion  or  repairs,  and 
replacement  of  the  conduit  pipe  with  a 
new  pipe,  if  necessary.  That  action  also 
proposed  to  require  replacement  of  the 
cable  assemblies  to  the  fuel  standby 
pumps  with  new  cable  assemblies  that 
have  improved  sheathing  protection. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Correction  of  Manufacturer's  Title 

The  FAA  has  been  informed  that  the 
title  of  the  manufacturer  has  changed. 
The  FAA  has  made  this  change  in  the 
final  rule. 


New  Service  Information 

Since  issuance  of  the  proposed  AD, 
the  FAA  has  reviewed  and  approved 
Jetstream  Service  Bulletin  J41-28-010, 
Revision  1,  September  7,  1999.  This 
new  revision  is  essentially  the  same  as 
the  original  issue  of  the  service  bulletin, 
which  was  cited  in  the  proposed  AD  as 
the  appropriate  soiut:e  of  service 
information  for  accomplishment  of  the 
actions  required.  However,  Revision  1 
changes  the  part  number  of  a  crimping 
tool.  The  FAA  has  determined  that  the 
inspection  and  corrective  actions 
required  by  paragraph  (a)  of  the  final 
rule  may  be  accomplished  in 
accordance  with  either  of  those  service 
bulletins.  The  final  rule  has  been 
revised  accordingly. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  59  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  16 
work  hoiu-s  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  be  supplied  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  required  AD  on  U.S.  operators  is 
estimated  to  be  $56,640,  or  $960  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futtu«  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  tha^  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 


Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piu«uant  to  the- 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-21-12    British  Aerospace  Regional 
Aircraft  IFormerly  Jetstream  Aircraft 
Limited;  British  Aerospace  (Commercial 
Aircraft)  Limited]:  Amendment  39- 
11356.  Docket  99-NM-115-AD. 
Applicability:  All  Jetstream  Model  4101 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  electrical  arcing  due  to 
damaged  fuel  standby  pump  cable  assemblies 
and  conduit  pipes,  which  could  create  a 
possible  ignition  source,  and  consequent  fire 
hazard,  accomplish  the  following: 

Corrective  Actions 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  accomplish  the  following  actions 
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required  by  paragraphs  (a)(1)  and  (a)(2)  of 
this  AD  in  accordance  with  Jetstream  Service 
Bulletin  J41-28-010,  Revision  1,  dated 
September  7, 1999. 

(1)  Perform  a  one-time  visual  inspection  of 
the  conduit  pipe  (left  and  right),  which 
carries  the  fuel  standby  pump  cable  assembly 
into  the  dry  bay  of  the  wing,  for  distortion 
[i.e.,  damage)  or  repairs.  If  any  distortion  or 
repair  is  found,  prior  to  further  flight,  replace 
the  conduit  pipe  with  a  new  pipe,  part 
number  14128032-403  (left)  or  part  number 
14128032^05  (right). 

(2)  Replace  fuel  standby  pump  cable 
assemblies  (left  and  right)  with  new  cable 
assemblies,  part  number  F5-71-1. 

Note  2:  Inspections  or  replacements  that 
have  been  accomplished  prior  to  the  effective 
date  of  this  AD  in  accordance  with  Jetstream 
Service  Bulletin  J41-28-010,  dated  April  5, 
1999,  are  considered  acceptable  for 
compliance  with  the  applicable  action 
specified  by  this  AD. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch. 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197and21.199ofthe 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  Jetstream  Service  Bulletin  141-28-010, 
Revision  1,  dated  September  7, 1999.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  vrith  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  British 
Aerospace  Regional  Aircraft,  13850  Mclearen 
Road,  Hemdon,  Virginia  20171.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or^t  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700.  Washington,  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  005-04-99. 

(e)  This  amendment  becomes  effective  on 
November  12, 1999. 


Issued  in  Renton,  Washington,  on 
September  29, 1999. 

D.L.  Riggin. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-25931  Filed  10-7-99:  8:45  am) 
BILUNG  CODE  4910-13-U 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  98-SW-26-AD;  Amondment 
39-11359;  AD  99-21-14] 

RIN  2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  SA-360C,  SA-365C,  CI, 
C2.  SA-365N,  N1,  AS-^5N2,  and  SA- 
366G1  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Eurocopter  France  Model 
SA-360C,  SA-365C,  Cl,  C2,  SA-365N, 
Nl,  AS-365N2.  and  SA-366G1 
helicopters,  that  requires  inspecting 
and,  if  necessary,  replacing  certain 
circuit  breakers.  This  amendment  is 
prompted  by  the  manufacturer 
discovering  the  loss  of  electrical 
continuity  between  the  terminals  of  a 
circuit  breaker.  The  actions  specified  by 
this  AD  are  intended  to  prevent  loss  of 
electrical  power,  loss  of 
instrumentation,  and  subsequent  loss  of 
control  of  the  helicopter. 
DATES:  Effective  November  12. 1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regidations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
12,  1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  American  Eurocopter  Corporation, 
2701  Forum  Drive,  Grand  Prairie,  Texas 
75053-4005.  telephone  (972) 641-3460, 
fax  (972)  641-3527.  This  information 
may  be  examined  at  the  FAA,  Office  of 
the  Regional  Counsel,  Southwest 
Region,  2601  Meacham  Blvd.,  Room  " 
663,  Fort  Worth,  Texas;  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carroll  Wright,  Aerospace  Engineer, 
FAA,  Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  2601  Meacham  Blvd., 
Fort  Worth,  Texas  76137,  telephone 
(817)  222-5120.  fax  (817)  222-5961. 


SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  Eurocopter  France 
Model  SA-360C,  SA-365C,  Cl,  C2.  SA- 
365N,  Nl,  AS-365N2,  and  SA-366G1 
helicopters  was  published  in  the 
Federal  Register  on  June  29, 1999  (64 
FR  34746).  That  action  proposed  to 
require  inspecting  and,  if  necessary, 
replacing  certain  circuit  breakers. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No  . 
conmients  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

The  FAA  estimates  that  136 
helicopters  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  0.5  work  hour  per 
helicopter  to  accomplish  the  inspection 
and  replacement,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$23  per  helicopter.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$7,208. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imdw 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
v«ll  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regtilatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action.and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 
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Adoption  of  tlie  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  {14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
URECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  99-21-14    Eurocopter  France: 

Amendment  39-11359.  Docket  No.  98- 
SW-26-AD. 

Applicability:  Model  SA-360C,  SA-365C, 
CI.  C2.  SA-365N.  Nl.  AS-365N2,  and  SA- 
366G1  helicopters,  with  Crouzet  single-pole 
circuit  breaker,  part  number  (P/N)  84  400  028 
through  P/N  84  400  037.  installed, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operalor  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  electrical  power,  loss  of 
instrumentation,  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 

(a)  Within  100  hours  lime-in-service  (TIS) 
or  within  the  next  3  calendar  months, 
whichever  occurs  first, 

(1)  For  Model  SA-360C,  and  SA-365C,  Cl. 
and  C2  helicopters,  inspect  the  electrical 
master  box  assembly,  flotation  gear  unit 
assembly,  and  ground  receptacle  Crouzet 
circuit  breakers  for  electrical  continuity  in 
accordance  with  section  2B  of  the 
Accomplishment  Instructions  contained  in 
Eurocopter  France  Service  Bulletin  (SB)  No. 
01.36,  dated  December  11, 1997. 

(2)  For  Model  SA-365N,  Nl,  and  AS- 
365N2  helicopters,  inspect  the  electrical 
master  box  assembly,  flotation  gear  unit 
assembly,  and  ground  receptacle  Crouzet 
single-pole  circuit  breakers  for  electrical 
continuity  in  accordance  with  section  2B  of 
the  Accomplishment  Instructions  contained 
in  SB  No.  01.00.45,  dated  December  11. 1997. 

(3)  For  Model  SA-366G1  helicopters, 
inspect  the  electrical  master  box  assembly. 


flotation  gear  unit  assembly,  and  ground 
receptacle  Crouzet  single-pole  circuit 
breakers  for  electrical  continuity  in 
accordance  with  section  2B  of  the 
Accomplishment  Instructions  contained  in 
SB  01.24,  dated  December  11, 1997. 

(b)  On  or  before  500  hours  TIS  or  6 
calendar  months,  whichever  occurs  first, 
inspect  all  remaining  Crouzet  single-pole 
circuit  breakers  in  accordance  with  section 
2B  of  the  Accomplishment  Instructions  of  the 
applicable  SB. 

(c)  Any  replacement  single-pole  circuit 
breaker  installed,  or  any  single-pole  circuit 
breaker  removed  and  reinstalled,  must  be 
inspected  prior  to  further  flight  in  accordance 
with  paragraph  2.B.  of  the  Accomplishment 
Instructions  of  the  applicable  SB. 

(d)  Remove  any  affected  part-numbered 
circuit  breaker  and  replace  with  an  airworthy 
circuit  breaker  on  or  before  December  31, 
1999. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Standards  Staff,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Rotorcraft  Standards  Staff. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Standards  Staff. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  helicopter  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  The  inspections  shall  be  done  in 
accordance  with  section  2B  of  the 
Accomplishment  Instructions  contained  in 
Eurocopter  France  Service  Bulletin  No. 
01.36,  or  No.  01.00.45,  both.dated  December 
11, 1997,  as  applicable.  The  circuit  breaker 
replacement  shall  be  done  in  accordance 
with  section  2B  of  the  Accomplishment 
Instructions  contained  in  the  applicable 
service  bulletin.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C, 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  American  Eurocopter 
Corporation,  2701  Fonun  Drive,  Grand 
Prairie,  Texas  75053-4005,  telephone  (972) 
641-3460,  fax  (972)  641-3527.  Copies  may  be 
inspected  at  the  FAA,  Office  of  the  Regional 
Counsel,  Southwest  Region,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(h)  This  amendment  becomes  effective  on 
November  12,  1999. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L' Aviation  Civile 
AD  98-112-042(A),  AD  98-113-043(A),  and 
AD  98-lll-021(A),  all  dated  March  11. 1998. 


Issued  in  Fort  Worth,  Texas,  on  September 
29, 1999. 

Mark  R.  Schilling, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  99-25917  Filed  10-7-99;  8:45  am) 
BHJJNG  CODE  4«1»-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatration 

14  CFR  Part  39 

[Docket  No.  99-8W-62-AD;  Amendment 
3»-11357;  AD  9»-19-22] 

RIN  2120-AA64 

Airworthlnaaa  Directivea;  Eurocopter 
DMitachland  GMBH  Modal  BO-105A. 
BO-105C,  BO-105  C-2.  BO-105  CB-2, 
BO-105  CB-4,  BO-105S,  BO-105  CS- 
2,  BO-105  CBS-2,  BO-105  CBS-4,  and 
BO-105LS  A-1  Helicoptara 

agency:  Federal  Aviation 
Administration,  EHDT. 
action:  Final  rule;  request  for 
comments. 

summary:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
99-19-22  which  was  sent  previously  to 
all  Icnown  U.S.  owners  and  operators  of 
Eurocopter  Deutschland  GMBH  (BCD) 
Model  BO-105  A.  BO-105C,  BO-105  C- 
2,  BO-105  CB-2,  BO-105  CB-4.  BO- 
105S,  BO-105  CS-2,  BO-105  CBS-2, 
BO-105  CBS-4,  and  BO-105LS  A-1 
helicopters  by  individual  letters.  This 
AD  requires,  before  further  flight, 
creating  a  component  log  card  or 
equivalent  record  and  determining  the 
age  and  mmiber  of  flights  on  each 
tension-torsion  (TT)  strap.  The  AD  also 
requires  inspecting  and  removing,  as 
necessary,  certain  imairworthy  TT 
straps,  lliis  amendment  is  prompted  by 
an  accident  in  which  a  main  rotor  blade 
(blade)  separated  from  an  ECD  Model 
MBB-BK  117  helicopter  because  of 
fatigue  failure  of  the  TT  strap.  The  ECD 
Model  MBB-BK  117  and  the  BO-105 
helicopters  use  the  same  part-numbered 
TT  strap.  The  actions  specified  by  this 
AD  are  intended  to  prevent  failure  of  a 
TT  strap,  loss  of  a  blade,  and  subsequent 
loss  of  control  of  the  helicopter. 
DATES:  Effective  October  25, 1999,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
Emergency  Priority  Letter  AD  99-19-22, 
issued  on  September  3, 1999,  which 
contained  the  requirements  of  this 
amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
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of  the  Federal  Register  as  of  October  25. 
1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  7, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Office  of  the 
Regional  Coimsel.  Southwest  Region, 
Attention:  Rules  Docket  No.  99-SW-52- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas  76137. 

The  applicable  service  information 
may  be  obtained  from  American 
Eiu-ocopter  Corporation,  2701  Forum 
Drive,  Grand  Prairie,  Texas  75053-4005, 
telephone  (972)  641-3460,  fax  (972) 
641-3527.  This  information  may  be 
examined  at  the  FAA,  Office  of  the 
Regional  Coimsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663.  Fort 
Worth,  Texas;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Harrison,  Aerospace  Engineer, 
FAA,  Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  2601  Meacham  Blvd., 
Fort  Worth,  Texas  76137,  telephone 
(817)  222-5128.  fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  On 
September  3, 1999,  the  FAA  issued 
Emergency  Priority  Letter  AD  99-19-22, 
applicable'  to  ECD  Model  BO-105A, 
BO-105C,  BO-105  C-2,  BO-105  CB-2, 
BO-105  CB-4,  BO-105S,  BO-105  CS-2, 
BO-105  CBS-2,  BO-105  CBS-4,  and 
BO-105LS  A-1  helicopters,  which 
requires,  before  further  flight,  creating  a 
component  log  card  or  equivalent  record 
and  determining  the  age  and  number  of 
flights  on  each  TT  strap.  The  AD  also 
requires  inspecting  and  removing,  as 
necessary,  certain  unairworthy  TT 
straps,  lliat  action  was  prompted  by  an 
accident  in  which  a  blade  separated 
from  an  ECD  Model  MBB-BK  117 
helicopter  resulting  in  three  fetalities. 
The  cause  of  the  blade  separation  was 
a  TT  strap  fatigue  failiu'e  within  the 
main  rotor  head.  Thfe  ECD  Model  MBB- 
BK  117  and  the  BO-105  helicopters  use 
the  same  part-numbered  TT  strap.  This 
condition,  if  not  corrected,  could  result 
in  failure  of  a  TT  strap,  loss  of  a  blade, 
and  subsequent  loss  of  control  of  the 
helicopter. 

The  FAA  has  reviewed  ECD  Alert 
Service  Bulletin  BO  105  No.  ASB-BO 
105-10-114,  Revision  2,  dated  August 
31, 1999  (ASB).  The  ASBdescribes 
procedures  for  determining  the  total 
accimiulated  installation  time  and 
number  of  flights  on  each  TT  strap.  The 
ASB  specifies  inspecting  and  replacing, 
as  necessary,  certain  unairworthy  TT 
straps.  The  Luftfahrt-Bimdesamt  (LBA), 
which  is  the  airworthiness  authority  for 


the  Federal  Republic  of  Germany, 
classified  that  ASB  as  mandatory  and 
issued  AD  1999-300/2,  dated  August 
31, 1999.  applicable  to  all  models  of  the 
BO-105,  except  the  BO-105  CB-5,  BO- 
105  CBS-5,  and  BO-105  DBS-5 
variants. 

These  helicopter  models  are 
manufactured  in  the  Federal  Republic  of 
Germany  and  are  type  certificated  for 
operation  in  the  United  States  under  the 
provision  of  section  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  these  tjrpe  designs  that 
are  certificated  for  operations  in  the 
United  States. 

Since  the  imsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
ECD  Model  BO-105A,  BO-105C,  BO- 
105  C-2.  BO-105  CB-2,  BO-105  CB-4. 
BO-105S,  BO-105  CS-2,  BO-105  CBS- 
2,  BO-105  CBS-4,  and  BO-105LS  A-1 
helicopters  of  the  same  type  design,  the 
FAA  issued  Emergency  Priority  Letter 
AD  99-19-22  to  prevent  failure  of  a  TT 
strap,  loss  of  a  blade,  and  subsequent 
loss  of  control  of  the  hehcopter.  The  AD 
requires,  before  further  flight,  creating  a 
component  log  card  or  equivalent  record 
and  determining  the  age  and  number  of 
flights  on  each  TT  strap.  The  AD  also 
requires  inspecting  and  removing,  as 
necessary,  certain  unairworthy  TT 
straps.  The  actions  must  be 
accomplished  in  accordance  with  the 
ASB  described  previously.  The  short 
compliance  time  involved  is  required 
because  the  previously  described 
critical  imsafe  condition  can  adversely 
affect  the  structural  integrity  of  the 
helicopter.  Therefore,  creating  a 
component  log  card  or  equivalent 
record,  determining  the  age  and  number 
of  flights  on  each  TT  strap,  and 
inspecting  and  removing,  as  necessary, 
certain  unairworthy  TT  straps  are 
required  prior  to  further  flight,  and  this 
AD  must  be  issued  immediately. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  September  3,  1999,  to 
all  known  U.S.  owners  and  operators  of 
ECD  Model  BO-105A,  BO-105C,  BO- 
105  C-2,  BO-105  CB-2,  BO-105  CB-4, 
BO-105S,  BO-105  CS-2,  BO-105  CBS- 
2,  BO-105  CBS-4.  and  BO-105LS  A-1 


helicopters.  These  conditions  still  exist, 
and  the  AD  is  hereby  published  in  the 
Federal  Register  as  an  amendment  to 
section  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  to  all  persons. 

The  FAA  estimates  that  200 
helicopters  of  U.S.  registry  will  be 
affected  by  this  AD.  that  it  will  take 
approximately  1  work  hour  to  inspect 
the  4  TT  straps  on  each  helicopter;  15 
work  hours  per  helicopter  to  remove 
and  replace  the  4  TT  straps,  if 
necessary;  and  the  average  labor  rate  is 
$60  per  work  hour.  Required  parts  will 
cost  approximately  $2,600  per  TT  strap 
■($10,400  per  helicopter).  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$2,272,000;  $12,000  to  inspect  each 
helicopter  once  and  $2,260,000  to 
remove  and  replace  the  4  TT  straps  on 
all  helicopters. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Conmiunications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroiunental.  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  vdth  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-SW-52-AD."  The 
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postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regiilation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piu'suant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  99-19-22  Eurocopter  Deutschland 
GMBH:  Amendment  39-11357.  Docket 
No.  99-SW-52-AD. 
Applicability:  BQ-105A.  BO-105C,  BO- 
105  C-2,  BO-105  CB-2,  BO-105  CB-^,  BO- 
105S.  BO-105  CS-2,  BO-105  CBS-2.  BO-105 
CBS-4,  and  BO-105LS  A-1  helicopters,  with 
part  number  (P/N)  2604067  (Bendix)  or 
117322-1  (Lord)  rotor  tension-torsion  (TT) 
strap,  installed,  certificated  in  any  category. 


Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  main  rotor  blade  (blade) 
separation  due  to  failure  of  a  TT  strap, 
accomplish  the  following: 

(a)  Before  further  flight: 

(1)  Create  a  component  log  card  or 
equivalent  record  for  each  TT  strap. 

(2)  Review  the  history  of  the  helicopter  and 
each  TT  strap.  Determine  the  age  since  initial 
installation  on  any  helicopter  (age)  and  the 
number  of  flights  on  each  TT  strap.  Enter 
both  the  age  and  the  number  of  flights  for 
each  TT  strap  on  the  component  log  card  or 
equivalent  record.  For  the  time-in-service 
(TIS)  when  the  number  of  flights  is  unknown, 
multiply  the  number  of  hours  TIS  by  5  to 
determine  the  number  of  flights.  If  a  TT  strap 
has  been  previously  used  at  any  time  on 
Model  BO-105LS  A-3  "SUPER  LIFTER", 
BO-105  CB-5,  BO-105  CBS-5,  BO-105  DBS- 
5,  or  any  MBB-BK  117  series  helicopter, 
multiply  the  number  of  flights  accumulated 
on  those  other  models  by  a  factor  of  1.6  and 
then  add  that  result  to  the  number  of  flights 
accumulated  on  the  helicopters  affected  by 
this  AD. 

(3)  Remove  any  TT  strap  fi-om  service  if  the 
total  hours  TIS  or  number  of  flights  and  age 
cannot  be  determined. 

(4)  Remove  any  TT  strap  from  service  that 
has  either  accumulated  40,000  or  more  flights 
or  has  an  age  equal  to  or  greater  than  216 
months. 

(b)  When  a  TT  strap  age  is  greater  than  or 
equal  to  120  months  and  less  than  216 
months  and  has  accumulated  less  than 
40,000  flights,  insj)ect  the  TT  strap  in 
accordance  with  the  "Accomplishment 
Instructions,"  paragraph  2.B.2,  of  Eurocopter 
Deutschland  GMBH  Alert  Service  Bulletin 
ASB-BO-105-10-114,  Revision  2,  dated 
August  31, 1999,  according  to  following: 

(1)  If  the  age  is  greater  than  or  equal  to  120 
months  but  less  than  132  months  and  has 
less  than  35,200  flights,  inspect  the  TT  strap 
within  the  next  6  weeks.  If  the  number  of 
flights  equals  or  exceeds  35,200,  inspect  the 
TT  strap  before  further  flight. 

(2)  If  the  age  is  greater  than  or  equal  to  132 
months  but  less  than  144  months  and  has 
less  than  30,400  flights,  inspect  the  TT  strap 
within  the  next  5  weeks.  If  the  number  of 
flights  equals  or  exceeds  30,400,  inspect  the 
TT  strap  before  further  flight. 

(3)  If  the  age  is  greater  than  or  equal  to  144 
months  but  less  than  156  months  and  has 
less  than  25,600  flights,  inspect  the  TT  strap 
within  the  next  4  weeks.  If  the  number  of 


flights  equals  or  exceeds  25,600,  inspect  the 
TT  strap  before  further  flight. 

(4)  If  the  age  is  greater  than  or  equal  to  156 
months  but  less  than  168  months  and  has 
less  than  20.800  flights,  inspect  the  TT  strap 
within  the  next  3  weeks.  If  the  number  of 
flights  equals  or  exceeds  20,800,  inspect  the 
TT  strap  before  further  flight. 

(5)  If  the  age  is  greater  than  or  equal  to  168 
months  but  less  than  180  months  and  has 
less  than  16,000  flights,  inspect  the  TT  strap 
within  the  next  2  weeks.  If  the  number  of 
flights  equals  or  exceeds  16,000,  inspect  the 
TT  strap  before  further  flight. 

(6)  If  the  age  is  greater  than  or  equal  to  180 
months  but  less  than  216  months,  inspect  the 
TT  strap  before  further'flight. 

(c)  If  a  defect  is  found  as  a  result  of  the 
inspections  of  paragraph  (b),  remove  the  TT 
strap  from  service  before  further  flight. 

(d)  If  no  defect  is  found  as  a  result  of  the 
inspection,  a  maximum  of  1,000  flights  or  12 
months  additional  time  is  permitted  on  a 
one-time  basis  before  the  TT  strap  must  be 
replaced,  provided  the  limits  of  paragraph 
(a)(4)  are  not  exceeded. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Standards  Staff,  FAA.  Operators  shall  submit 
their  requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Rotorcraft  Standards  Staff. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Standards  Staff. 

(f)  Special  flight  permits  may  be  issued  for 
up  to  five  flights  in  acfcordance  with 

§§  21.197  and  21.199  of  the  Federal  Aviation 
Regulations  (14  CFR  21.197  and  21.199)  to 
operate  the  helicopter  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(g)  The  TT  strap  inspections  shall  be  done 
in  accordance  with  paragraph  2.B.2.  of  the 
"Accomplishment  Instructions"  in 
Eurocopter  Deutschland  GMBH  Alert  Service 
Bulletin  No.  ASB-BO  105-10-114,  Revision 
2,  dated  August  31, 1999.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  American  Eurocopter 
Corporation,  2701  ForUhi  Drive,  Grand 
Prairie,  Texas  75053^005,  telephone  (972) 
641-3460.  fax  (972)  641-3527.  Copies  may  be 
inspected  at  the  FAA,  Office  of  the  Regional 
Counsel,  Southwest  Region.  2601  Meacham 
Blvd.,  Room  663.  Fort  Worth,  Texas;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  Suite  700.  Washington, 
DC. 

(h)  This  amendment  becomes  effective  on 
October  25, 1999,  to  all  persons  except  those 
persons  to  whom-it  was  made  immediately 
effective  by  Emergency  Priority  Letter  AD 
99-19-22,  issued  September  3, 1999,  which 
contained  the  requirements  of  this 
amendment. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Luflfahrt-Bundesamt  (LBA),  Federal 
Republic  of  Germany.  AD  1999-300/2,  dated 
August  31, 1999. 
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Issued  in  Fort  Worth,  Texas,  on  September 
29,  1999. 

Nfark  R.  Schilling, 

Acting  Manager,  Rotorcraft  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  99-25918  Filed  10-7-99;  8:45  am] 
BILUNG  C006  4910-1»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-385-AD;  Amendment 
3»-11355;  AD  99-21-11] 

RIN  212a-AA64 

Airworthiness  Directives;  Bombardier 
Model  CL-60&-2B19  (Regional  Jet 
Series  100)  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Bombardier  Model 
CL-600-2B19  (Regional  Jet  Series  100) 
series  airplanes,  that  requires  a  one-tirtie 
inspection  to  detect  damage  of  the  input 
connectors  and  wiring  of  the  main  and 
auxiliary  power  imit  (APU)  battery 
chargers,  and  corrective  action,  if 
necessary.  This  amendment  also 
requires  installation  of  secure 
connectors  for  the  battery  charger  input 
connections.  In  addition,  this 
amendment  requires,  for  certain 
airplanes,  either  the  installation  of  a 
resistor  in  the  battery  charger  wiring,  or 
the  installation  of  new  batteries  with 
internal  resistors.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  increased  risk  of  a 
short  circuit  and  consequent  electrical 
smoke  or  fire  in  the  aft  fuselage. 
DATES:  Effective  November  12,  1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the       ^ 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
12, 1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bombardier,  Inc.,  Canadair, 
Aerospace  Group,  P.O.  Box  6087, 
Station  Centreville,  Montreal,  Quebec 
H3C  3G9,  Canada.  This  information  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Ronton, 
Washington;  or  at  the  FAA,  Engine  and 


Propeller  Directorate.  New  York  Aircraft 
Certification  Office,  10  Fifth  Street. 
Third  Floor.  Valley  Stream.  New  York; 
or  at  the  Office  of  the  Federal  Register. 
800  North  Capitol  Street,  NW..  suite 
700.  Washin^on,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  Castracane,  Aerospace  Engineer, 
Systems  and  Flight  Test  Branch.  ANE- 
172,  FAA.  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certifciation  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7335;  fax 
(516) 568-2716. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Bombardier 
Model  CL-600-2B19  (Regional  Jet 
Series  100)  series  airplanes  was 
published  in  the  Federal  Register  on 
August  12,  1999  (64  FR  43957).  That 
action  proposed  to  require  a  one-time 
inspection  to  detect  damage  of  the  input 
connectors  and  wiring  of  the  main  and 
auxiliary  power  unit  (APU)  battery 
chargers,  and  corrective  action,  if 
necessary.  If  also  proposed  to  require 
installation  of  secme  connectors  for  the 
battery  charger  input  connections.  In 
addition,  that  action  proposed  to 
require,  for  certain  airplanes,  either  the 
installation  of  a  resistor  in  the  battery 
charger  wiring,  or  the  installation  of 
new  batteries  with  internal  resistors. 

Comments 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  115  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  It  will  take  approximately  6  work 
hours  per  airplane  to  accomplish  the 
required  actions  (no  breakdown  of  work 
hoiu-s  for  each  action  is  provided  in  the 
service  bulletin),  at  an  average  labor  rate 
of  $60  per  work  horn.  Required  parts 
will  be  provided  at  no  cost  to  the 
operators.  Based  on  these  figures,  the 
cost  impact  of  the  required  AD  on  U.S. 
operators  is  estimated  to  be  $41,400,  or 
$360  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 


the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  vrith  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regidatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9S-21-1 1     Bombardier,  Inc.  (Formerly 
Canadair):  Amendment  39-11355. 
Docket  98-NM-385-AD. 
Applicability:  Model  CL-600-2B19 

(Regional  )et  Series  100)  series  airplanes. 

serial  numbers  7003  through  7067  inclusive 

and  7069  through  7250  inclusive:  certificated 

in  any  categor)'. 
Note  1:  This  AD  applies  to  each  airplane 

identified  in  the  preceding  applicability 
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provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  mxist  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
speciHc  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  increased  risk  of  a  short  circuit 
and  consequent  electrical  smoke  or  fire  in  the 
aft  fuselage,  accomplish  the  following: 

Impection  and  Corrective  Action 

(a)  For  all  airplanes:  Within  450  flight 
hours  after  the  effective  date  of  this  AD, 
accomplish  the  actions  specified  in 
paragraphs  (a)(l],  (a)(2).  and  (a)(3)  of  this  AD, 
in  accordance  with  Part  A  of  the 
Accomplishment  Instructions  of  Canadair 
Alert  Service  Bulletin  A601R-24-085, 
Revision  "C,"  dated  November  5, 1998. 

(1)  Perform  a  detailed  visual  inspection  to 
detect  damage  of  the  input  connector  of  the 
main  battery  charger  and  the  wire  harness 
between  the  electrical  connectors  for  the 
main  battery  and  the  main  battery  charger.  If 
any  damage  is  detected,  prior  to  further 
flight,  repair  it,  or  replace  the  wiring  or 
connector  with  new  or  serviceable  parts. 

(2)  Perform  a  detailed  visual  inspection  to 
detect  damage  of  the  input  connector  of  the 
auxiliary  power  unit  (APU)  battery  charger 
and  the  wire  harness  between  the  electrical 
connectors  for  the  APU  battery  and  the  APU 
battery  charger.  If  any  damage  is  detected, 
prior  to  further  flight,  repair  it.  or  replace  the 
wiring  or  connector  with  new  or  serviceable 
paris. 

(3)  Secure  both  the  spin  coupling  ring  of 
the  input  connector  of  the  main  battery 
charger  and  the  spin  coupling  ring  of  the 
input  connector  of  the  APU  battery  charger 
by  installing  heat  shrink  tubing  and  ty-rap. 

Note  2:  For  the  purpose  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failiu'e.  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Modification  or  Replacement 

(b)  For  airplane  serial  numbers  7003 
through  7067  inclusive  and  7069  through 
7249  inclusive:  Within  450  flight  hours  after 
the  effective  date  of  this  AD,  accomplish  the 
actions  in  either  paragraph  (b)(1)  or  (b)(2)  in 
accordance  with  Part  B  of  the 
Accomplishment  Instructions  of  Canadair 
Alert  Service  Bulletin  A601R-24-085, 
Revision  "C,"  dated  November  5,  1998: 

(1)  Install  an  external  5.1-Kolun  resistor  in 
the  mid-voltage  sensing  wire  for  the  main 


battery  and  an  external  5.1-Kohm  resistor  in 
the  mid-voltage  sensing  wire  for  the  APU 
battery;  or 

(2)  Install  main  battery  P/N  601R59041-3 
and  APU  battery  P/N  600-59151-11,  which 
contain  an  internal  resistor  for  the  mid- 
voltage  sensing  wire. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO),  FAA. 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Canadair  Alert  Service  Bulletin  A601R- 
24-085,  Revision  "C,"  dated  November  5, 
1998.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Bombardier,  Inc.,  Canadair,  Aerospace 
Group,  P.O.  Box  6087,  Station  Centre-ville, 
Montreal,  Quebec  H3C  3G9,  Canada.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton,  Washington;  or  at  the  FAA, 
Engine  and  Propeller  Directorate,  New  York 
Aircraft  Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF-98- 
40,  dated  November  10. 1998. 

(f)  This  amendment  becomes  effective  on 
November  12, 1999. 

Issued  in  Renton.  Washington,  on 
September  29, 1999. 
D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-25928  Filed  10-7-99  8:45  am) 

nUlNG  CODE  4»10-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9S-NM-d45-AD;  AmendiiMnt 
39-11361;  AD  99-21-161 

RIN  2120-AA64 

Airworthiness  Directives;  British 
Aerospace  BAe  Model  ATP  Airplanea 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
BAe  Model  ATP  airplanes,  that  requires 
repetitive  replacements  of  the  weight  on 
wheels  microswitch  harness 
subassembly  with  a  new  microswitch 
harness  subassembly.  This  amendment 
is  prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  a  nose  wheel 
shimmy,  which  could  restilt  in  the 
collapse  of  the  nose  landing  gear  during 
takeoff  or  landing  and  possible  injury  to 
the  flightcrew  and  passengers. 
DATES:  Effective  November  12, 1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
12, 1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace  Regional 
Aircraft,  13850  Mclearen  Road, 
Hemdon,  Virginia  20171.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
hitemational  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPIEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regtilations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  British 
Aerospace  BAe  Model  ATP  airplanes 
was  published  in  the  Federal  Register 
on  July  15, 1999  (64  FR  38156).  That 
action  proposed  to  require  repetitive 
replacements  of  the  weight  on  wheels 
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microswitch  harness  subassembly  with 
a  new  microswitch  harness 
subassembly. 

Comments  Received 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comment  received. 

The  conunenter  states  that  the  full 
name  and  address  from  which  service 
information  is  obtained  has  changed. 
The  FAA  concurs  and  has  changed  the 
service  information  name  and  address  to 
British  Aerospace  Regional  Aircraft, 
13850  Mclearen  Road,  Hemdon, 
Virginia  20171. 

The  conunenter  also  states  that  the 
British  Aerospace  Alert  Service  Bulletin 
ATP-A32-93,  dated  October  3, 1998, 
has  been  revised  to  include  a  reference 
to  revised  Messier-Dowty  Limited 
Service  Bulletin  200-32-257,  which  is 
now  at  Revision  No.  2.  British 
Aerospace  Service  Bulletin  ATP-32-93, 
Revision  1,  dated  August  2, 1999,  does 
not  contain  any  changes  except  for 
reference  to  the  revised  Messier-Dowty 
Limited  Service  Bulletin.  The  revision 
to  the  Messier-Dowty  Limited  Service 
Bulletin  introduces  a  revised  and 
claiified  set-up  and  test  procedure  using 
different  (but  readily  available)  test 
equipment.  Since  these  changes  are 
considered  minor,  and  since  they  clarify 
and  improve  the  original  service 
bulletin,  the  conunenter  requests  that 
British  Aerospace  Service  Bulletin, 
Revision  1,  dated  August  2, 1999,  be 
referenced  in  the  AD. 

The  FAA  concurs  with  the  request  to 
include  the  cited  revised  service 
information.  The  final  rule  is  revised  to 
require  accomplishment  of  the  actions 
in  accordance  with  British  Aerospace 
Service  Bulletin,  Revision  1,  dated 
August  2, 1999.  A  note  is  included  in 
the  final  rule  to  allow  accomplishment 
of  the  actions  in  accordance  with  the 
earlier  British  Aerospace  Alert  Service 
Bulletin  ATP-A32-93,  dated  October  3, 
1998,  prior  to  the  effective  date  of  this 
AD. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 


Cost  Impact 

The  FAA  estimates  that  10  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  3 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hoiu. 
Required  parts  will  cost  approximately 
$5,300  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
$54,800,  or  $5,480  per  airplane,  per 
replacement  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-21-16  British  Aerospace  Regional 
Aircraft  [Formerly  letstream  .Mrcraft 
Limited:  British  Aerospace  (Commercial 
Aircraft)  Limited):  Amendment  39- 
11361.  Docket  98-NM-345-AD. 
Applicability:  BAe  Model  ATP  airplanes, 
constructor's  numbers  2002  through  2063 
inclusive,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  nose  wheel  shimmy,  which 
could  result  in  the  collapse  of  the  nose 
landing  gear  during  takeoff  or  landing  and 
possible  injury  to  the  flightcrew  and 
passengers,  accomplish  the  following: 

Replacement 

(a)  Within  4  years  after  the  initial 
installation  of  the  weight  on  wheels 
microswitch  harness  subassembly  or  3 
months  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  replace  the  weight  on 
wheels  microswitch  harness  subassembly 
with  a  new  microswitch  harness  subassembly 
in  accordance  with  British  Aerospace  Service 
Bulletin  ATP-32-93,  Revision  1,  dated 
August  2. 1999.  Repeat  the  replacement 
thereafter  at  intervals  not  to  exceed  4  years. 

Note  2:  Accomplishment  of  the 
replacement  in  accordance  with  British 
Aerospace  Alert  Service  Bulletin  ATP-A32- 
93,  dated  October  3, 1998,  prior  to  the 
effective  date  of  this  AD.  is  acceptable  for 
compliance  with  this  paragraph. 

Ahemative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 
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Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

InGorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  British  Aerospace  Service  Bulletin 
ATP-32-93,  Revision  1,  dated  August  2, 
1999.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  British  Aerospace  Regional  Aircraft, 
13850  Mclearen  Road,  Herndon,  Virginia 
20171.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Ren  ton,  Washington:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  014-10-98. 

(e)  This  amendment  becomes  effective  on 
November  12, 1999. 

Issued  in  Ronton,  Washington,  on 
September  29, 1999. 
D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-25929  Filed  10-7-99;  8:45  am] 
BHJJNO  CODE  4nO-13-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Hraarms 

27  CFR  Part  1 

[T.D.ATF-416a] 
RIN  1512-AB94 

Dalagatlon  of  Auttiority  (99R-159P); 
Correction 

agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF).  Treasury. 
ACTION:  Final  rule;  correction. 

summary:  This  document  corrects  the 
regulatory  text  of  a  final  rule  published 
in  the  Federal  Register  of  September  15, 
1999,  regarding  delegations  of  authority 
contained  in  part  1,  title  27,  Code  of 
Federal  Regulations  (CFR). 
DATES:  This  rule  is  effective  October  8, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Ruhf,  Regulations  Division, 
Biueau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue 


NW.  Washington,  DC  20226  (202-927- 

8210). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  published  a  document 
in  the  Federal  Register  of  September  15, 
1999  (64  FR  49984).  The  first  sentence 
of  the  text  of  27  CFR  1.25  contained  an 
obsolete  form,  ATF  Form  5170.4.  This 
document  corrects  this  error. 

In  rule  FR  Doc.  99-23618  published 
on  September  15. 1999.  make  the 
following  correction: 

§1.25    [Corrected] 

On  page  49985,  in  the  center  coliunn, 
correct  the  first  full  sentence  of  §  1.25  to 
read:  "Applications  for  basic  permits  to 
engage  in  any  of  the  operations  set  forth 
in  §§  1.20  to  1.22  must  be  made  on  ATF 
Form  5100.24  or  5100.18,  verified  as 
required  by  §  1.56,  and  will  be 
accompanied  by  such  affidavits, 
documents,  and  other  supporting  data, 
as  the  appropriate  ATF  officer  may 
require." 

Signed:  October  4, 1999. 
John  W.  Magaw, 
Director. 
[FR  Doc.  99-26385  Filed  10-7-99;  8:45  am] 

BILUNG  COOE  4810-31-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  PART  117 

[CGD08-99-011] 

Drawbridge  Operation  Regulation; 
Inner  HartMr  Navigation  Canal,  LA 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice;  withdrawal  of  temporary 

deviation  from  regulations. 

summary:  The  Coast  Guard  is 
withdrawing  a  temporary  deviation 
from  the  regulation  governing  the 
operation  of  the  Florida  Avenue  bascule 
span  drawbridge  across  the  Iimer  Harbor 
Navigation  Canal,  mile  1.7  at  New 
Orleans,  Orleans  Parish,  Louisiana.  This 
temporary  deviation  was  issued  to  allow 
for  replacement  of  the  damaged  fender 
system.  The  fender  system  has  been 
replaced  ahead  of  schedule  and  the 
temporary  deviation  is  no  longer 
necessary. 

DATES:  The  temporary  deviation  is 
withdrawn  effective  October  8,  1999, 
ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  notice  are 
available  for  inspection  or  copying  at 
the  office  of  the  Eight  Coast  Guard 


District,  Bridge  Administration  Branch, 
Hale  Boggs  Federal  Building,  room 
1313,  501  Magazine  Street,  New 
Orleans,  Louisiana  70130-3396  between 
7  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
Bridge  Administration  Branch  of  the 
Eight  Coast  Guard  District  maintains  the 
public  docket  for  this  temporary 
deviation. 

FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Johnson,  Bridge  Administration  Branch, 
at  the  address  given  above,  telephone 
(504) 589-2965. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  July  7, 1999,  the  Coast  Guard 
published  a  Notice  of  deviation  from 
regulations  in  the  Federal  Register  (64 
FR  37570).  The  temporary  deviation 
allowed  the  draw  of  the  Florida  Avenue 
bascule  span  drawbridge  to  remain 
closed  to  navigation  daily  from  8  a.m. 
until  noon  and  from  1  p.m.  imtil  5  p.m. 
from  September  23, 1999  through 
November  6,  to  allow  for  replacement  of 
the  damaged  fender  system.  On 
September  14, 1999  the  Coast  Guard 
received  notification  that  the  temporary 
deviation  is  no  longer  necessary.  The 
Coast  Guard  is,  therefore,  withdrawing 
this  notice  of  temporary  deviation  from 
drawbridge  operating  regulations 
(CGD08-99-011). 

Dated:  September  30, 1999. 
Paul  J.  Pluta, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Eight  Coast  Guard  District. 
[FR  Doc.  9»-26355  Filed  10-7-99:  8:45  am] 
BIUJNQ  COOE  4910-15-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CGD01-99-171] 

Drawbridge  Operation  Regulations: 
Passaic  River,  NJ. 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

summary:  The  Commander,  First  Coast 
Guard  District,  has  issued  a  temporary 
deviation  from  the  drawbridge  operation 
regulations  governing  the  operation  of 
the  Dock  Bridge,  mile  5.0,  across  the 
Passaic  River  at  Harrison,  New  Jersey. 
This  deviation  allows  the  bridge  owner 
to  keep  the  bridge  in  the  closed  position 
from  10  p.m.  on  October  8, 1999,  to  5 
a.m.  on  October  11, 1999.  This  deviation 
is  necessary  to  facilitate  the  replacement 
of  the  gliders  at  the  bridge. 
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DATES:  this  deviation  is  effective  from 
October  8,  1999,  to  October  11,  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Judy  Yee,  Project  Officer,  First  Coast 
Guard  District,  at  (212)  668-7165. 

SUPPLEMENTARY  INFORMATION:  The  Dock 
Bridge,  mile  5.0,  across  the  Passaic 
River  has  vertical  clearances  of  24  feet 
at  mean  high  water,  and  29  feet  at  mean 
low  water  in  the  closed  position.  The 
current  operation  regulations  listed  at 
33  CFR  117.739(e)  require  the  bridge,  to 
open  on  signal;  except  that,  from 
Monday  through  Friday,  except  federal 
holidays,  the  draw  need  not  open  bom 
7:20  a.m.  to  9:20  a.m.  and  from  4:30 
p.m.  to  6:50  p.m.  At  all  other  times,  an 
opening  may  not  be  delayed  for  more 
than  ten  minutes,  unless  the  drawtender 
and  the  vessel  operator  agree  to  a  longer 
delay. 

The  bridge  owner,  AMTRAK, 
requested  a  temporary  deviation  from 
the  operating  regulations  for  the  Dock 
Bridge  in  order  to  replace  the  gliders  at 
the  bridge.  This  work  will  require  the 
Dock  Bridge  to  remain  in  the  closed 
position  from  10  p.m.  on  October  8, 
1999,  to  5  a.m.  on  October  11, 1999. 
Vessels  that  can  pass  under  the  bridge 
without  an  opening  may  do  so  at  all 
times  during  the  closed  periods.  This 
work  is  essential  for  public  safety  and 
the  continued  operation  of  the  bridge. 

Thirty  days  notice  to  the  Coast  Guard 
for  approval  of  this  maintenance  repair 
was  not  given  by  the  bridge  owner  and 
was  not  required  because  this  work 
involves  vital,  unscheduled 
maintenance  that  must  be  performed 
without  undue  delay. 

In  accordance  with  33  CFR  117.35(c), 
this  work  will  be  performed  with  all  due 
speed  in  order  to  return  the  bridge  to 
normal  operation  as  soon  as  possible. 
This  deviation  from  the  operating 
regulations  is  authorized  under  33  CFR 
117.35. 

Dated:  September  29, 1999. 
R.M.  Larrabee, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 

First  Coast  Guard  District. 

[FR  Doc.  99-26356  Filed  10-7-99;  8:45  am] 

BHJJNG  CODE  4910-1»-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300936;  FRL-6386-4] 
RIN  2070-AB78 

Tebuconazole;  Extension  of  Tolerance 
for  Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA).      . 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  extends  a 
time-limited  tolerance  for  residues  of 
the  fungicide  tebuconazole  in  or  on 
sunflower  oil  at  0.4  part  per  million 
(ppm)  and  sunflower  seed  at  0.2  ppm 
for  an  additional  1-year  period.  This 
tolerance  will  expire  and  is  revoked  on 
December  31,  2000.  This  action  is  in 
response  to  EPA's  granting  of  an 
emergency  exemption  under  section  18 
of  the  Federal  Insecticide,  Fimgicide, 
and  Rodenticide  Act  authorizing  use  of 
the  pesticide  on  simflowers.  Section 
408(1)(6)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  requires  EPA  to  establish 
a  time-limited  tolerance  or  exemption 
from  the  requirement  for  a  tolerance  for 
pesticide  chemical  residues  in  food  that 
will  result  from  the  use  of  a  pesticide 
under  an  emergency  exemption  granted 
by  EPA  imder  section  18  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act. 

DATES:  This  regulation  is  effective 
October  8, 1999.  Objections  and 
requests  for  hearings,  identified  by 
docketcontrol  niunber  OPP-300936, 
must  be  received  by  EPA  on  or  before 
December  7,  1999. 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  HI.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensiu-e  proper  receipt  by  EPA,  your 
objections  and  hearing  requests  must 
identify  docket  control  number  OPP- 
300936  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Dan  Rosenblatt,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460;  telephone  niunber:  (703) 
308-9375;  and  e-mail  address: 
rosenblatt.dan@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 


manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Cat- 
egories 

NAICS 

Examples  of  Poten- 
tially Affected  Entities 

Industry 

111 
112 
311 
32S32 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  Usted  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  considt  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register-Environmental 
Dociunents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  control  number 
OPP-300936.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  eis 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
docimients  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
conunents  submitted  during  an 
applicable  comment  period  is  available 
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for  inspection  in  the  F*ublic  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  2  (CM  #2).  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA, 
from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703) 305-5805. 

n.  Background  and  Statutory  Findings 

EPA  issued  a  final  rule,  published  in 
the  Federal  Register  of  October  29, 1997 
(62  PR  56089)  (FRL-5752-4),  which 
annoimced  that  on  its  own  initiative 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a,  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA) 
(Public  Law  104-170)  it  established  a 
time-limited  tolerance  for  the  residues 
of  tebuconazole  in  or  on  simflower  seed 
at  0.2  ppm  and  simflower  oil  at  0.4 
ppm,  with  an  expiration  date  of 
September  30, 1998.  EPA  established 
the  tolerance  because  section  408(1)(6) 
of  the  FFDCA  requires  EPA  to  establish 
a  time-limited  tolerance  or  exemption 
from  the  requirement  for  a  tolerance  for 
{>e8ticide  chemical  residues  in  food  that 
will  result  from  the  use  of  a  pesticide 
under  an  emergency  exemption  granted 
by  EPA  under  section  18  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA).  Such  tolerances  can  be 
established  without  providing  notice  or 
period  for  public  comment. 

E3PA  received  a  request  to  extend  the 
use  of  tebuconazole  on  simflowers  for 
this  year's  growing  season  due  to 
disease  pressure  posed  by  sunflower 
rust.  New  strains  of  sunflower  rust  have 
been  discovered  in  sunflower-producing 
regions  in  the  plains  states  that  could 
lead  to  significant  yield  loss  for  growers. 
After  having  reviewed  the  submission, 
EPA  concurs  that  emergency  conditions 
exist.  EPA  has  authorized  under  FIFRA 
section  18  the  use  of  tebuconazole  for 
control  of  sunflower  rust  in  simflower. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  tebuconazole 
in  or  on  sunflower  seed  and  sunflower 
oil.  In  doing  so,  EPA  considered  the 
safety  standard  in  FFDCA  section 
408(b)(2),  and  decided  that  the 
necessary  tolerance  under  FFDCA 
section  408(1)(6)  would  be  consistent 
with  the  safety  standard  and  with 
FIFRA  section  18.  The  data  and  other 
relevant  material  have  been  evaluated 
and  discussed  in  the  final  rule  of 
October  29, 1997  (62  FR  56089).  Based 
on  that  data  and  information 
considered,  the  Agency  reaffirms  that 
extension  of  the  time-limited  tolerance 
will  continue  to  meet  the  requirements 
of  section  408(1)(6).  Therefore,  the  time- 
limited  tolerance  is  extended  for  an 
additional  1-year  period.  EPA  will 


publish  a  document  in  the  Federal 
Register  to  remove  the  revoked 
tolerance  from  the  Code  of  Federal 
Regulations  (CFR).  Although  this 
tolerance  will  expire  and  is  revoked  on 
December  31,  2000,  under  FFDCA 
section  408(1)(5),  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerance  remaining  in 
or  on  sunflower  seed  and  simflower  oil 
after  that  date  will  not  be  imlawful, 
provided  the  pesticide  is  applied  in  a 
manner  that  was  lawful  under  FIFRA 
and  the  application  occurred  prior  to 
the  revocation  of  the  tolerance.  EPA  will 
take  action  to  revoke  this  tolerance 
earlier  if  any  experience  with,  scientific 
data  on,  or  other  relevant  information 
on  this  pesticide  indicate  that  the 
residues  are  not  safe. 

m.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  1 78. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  cm 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-300936  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  December  7,  1999. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regidation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 


evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
coimection'with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that' 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington,  DC  20460.  You  may  also 
deliver  your  request  to  the  Office  of  the 
Hearing  Clerk  in  Rm.  M3708,  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC 
20460.  The  Office  of  the  Hearing  Clerk 
is  open  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Office  of  the  Hearing  Clerk  is  (202)  260- 
4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Enviroimiental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  m.A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  control 
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number  OPP-300936.  to:  Pubhc 
Infonnation  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person  or  by 
courier,  bring  a  copy  to  the  location  of 
the  PIRIB  described  in  Unit  I.B.2.  You 
may  also  send  an  electronic  copy  of 
your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  file 
format  or  ASCII  file  format.  Do  not 
include  any  CBI  in  your  electronic  copy. 
You  may  also  submit  an  electronic  copy 
of  your  request  at  many  Federal 
Depository  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  feet;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

IV.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866.  entitled  Regulatory 
Planning  and  Review  (58  PR  51735. 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA).  44 
U.S.C.  3501  et  seq.,  5r  impose  any 
enforceable  duty  or  contain  any 
imfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  prior 
consultation  with  State,  local,  and  tribal 
government  officials  as  specified  by 
Executive  Order  12875,  entitled 
Enhancing  the  Intergovernmental 
Partnership  (58  FR  58093.  October  28, 
1993)  and  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655.  May  19, 1998),  or  special 


consideration  of  environmental  justice 
related  issues  under  Executive  Order 
12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994)  or  require  OMB  review  in 
accordance  with  Executive  Order  13045. 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997).  The 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  12612,  entitled 
Federalism  (52  FR  41685,  October  30, 
1987).  This  action  directly  regulates 
growers,  food  processors,  food  handlers 
and  food  retailers,  not  States.  This 
action  does  not  alter  the  relationships  or 
distribution  of  power  and 
responsibilities  established  by  Congress 
in  the  preemption  provisions  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
21  U.S.C.  346a(b)(4).  This  action  does 
not  involve  any  technical  standards  that 
would  require  Agency  consideration  of 
voluntary  consensus  standards  pursuant 
to  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  272  note). 
In  addition,  since  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  imder  FFDCA  section 
408(d),  such  as  the  tolerance  in  this . 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 

V.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 


List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultiu-al  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  28, 1999. 

James  Jones, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a)  and 
371. 

§180.474    [Amended] 

2.  In  §  180.474,  by  amending 
paragraph  (b)(1)  by  changing  the  date  for 
sunfiower  oil  and  sunflower  seed  from 
"9/30/99"  to  read  "12/31/00". 

[FR  Doc.  99-26201  Filed  10-7-99;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300925;  FRL-6383-2] 
RIN  2070-AB78 

Ethalfluralin;  ReestablishnMnt  of 
Tolerance  for  Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  reestablishes  a 
time-limited  tolerance  for  residues  of 
the  herbicide  ethalfliualin  and  its 
metabolites  in  or  on  canola  at  0.05  part 
per  million  (ppm)  for  an  additional  2- 
year  period.  This  tolerance  will  expire 
and  is  revoked  on  December  31,  2001. 
This  action  is  in  response  to  EPA's 
granting  of  an  emergency  exemption 
under  section  18  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  authorizing  use  of  the  pesticide  on 
canola.  Section  408(1)(6)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  requires 
EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  imder  section  18  of  the  Fedend 
Insecticide,  Fungicide,  and  Rodenticide 
Act. 
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DATES:  This  regulation  is  effective 
October  8, 1999.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  nxunber  OPP-300925. 
must  be  received  by  EPA  on  or  before 
December  7, 1999. 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  III.  of  the 
"SUPPLEMENTARY  INFORMATION" 
section.  To  ensxire  proper  receipt  by 
EPA,  your  objections  and  hearing 
requests  must  identify  docket  control 
nimiber  OPP-300925  in  the  subject  line 
on  the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  David  Deegan,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington, 
DC  20460;  telephone  number:  (703) 
308-9358;  and  e-mail  address: 
Deegan.Dave@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Infonnation 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Cat- 
egories 

NAICS 

Examples  of  Poterv 
tially  Affected  Entities 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

B.  How  Can  I  Get  Additional 
Infonnation,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 


certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
dociunent,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-300925.  The  official  record 
consists  of  the  docimients  specifically 
referenced  in  this  action,  and  other 
information  related  tp  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  dociunents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  2  (CM  #2).  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA, 
from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

EPA  issued  a  final  rule,  published  in 
the  Federal  Register  of  December  17, 
1997  (62  FR  66008)  (FRL-5756-4), 
which  announced  that  on  its  own 
initiative  under  section  408  of  the 
Federal  Food,  I>rug,  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346a,  as  amended 
by  the  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Public  Law  104-170)  it 
established  a  time-limited  tolerance  for 
the  residues  of  ethalfluralin  and  its 
metabolites  in  or  on  canola  at  0.05  ppm, 
with  an  expiration  date  of  October  31, 
1998.  EPA  established  the  tolerance 
because  section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA).  Such  tolerances  can  be 
established  without  providing  notice  or 
period  for  public  comment. 

EPA  received  a  request  to  reestablish 
the  use  of  ethalfluralin  on  canola  for 


this  year's  growing  season  due  to  the 
continued  lack  of  effective  registered 
herbicides  for  use  on  canola.  EPA  has 
authorized  under  FIFRA  section  18  the 
use  of  ethalfluralin  on  canola  for  control 
of  kochia  in  canola. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  ethalfluralin  in 
or  on  canola.  In  doing  so,  EPA 
considered  the  safety  standard  in 
FFDCA  section  408(b)(2),  and  decided 
that  the  necessary  tolerance  iinder 
FFDCA  section  408(1)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  The  data  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  final  rule 
of  December  17, 1997  (62  FR  66008). 
Based  on  that  data  and  information 
considered,  the  Agency  reaffirms  that 
extension  of  the  time-limited  tolerance 
will  continue  to  meet  the  requirements 
of  section  408(1)(6).  Therefore,  the  time- 
limited  tolerance  is  reestablished  for  an 
additional  2-year  period.  EPA  will 
publish  a  dociunent  in  the  Federal 
Register  to  remove  the  revoked 
tolerance  from  the  Code  of  Fednal 
Regulations  (CFR).  Although  this 
tolerance  will  expire  and  is  revoked  on 
December  31,  2001,  under  FFDCA 
section  408(1)(5),  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerance  remaining  in 
or  on  canola  after  that  date  will  not  be 
unlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFRA  and  the  application 
occixrred  prior  to  the  revocation  of  the 
tolerance.  EPA  will  take  action  to  revoke 
this  tolerance  earlier  if  any  experience 
with,  scientific  data  on,  or  other 
relevant  infonnation  on  this  pesticide 
indicate  that  the  residues  are  not  safe. 

m.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procediues  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996.  EPA  wiU 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  imder  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
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However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-300925  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  December  7,  1999. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  siunmary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  wdthout  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  You  may  also 
deliver  your  request  to  the  Office  of  the 
Hearing  Clerk  in  Rm.  M3708,  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC 
20460.  The  Office  of  the  Hearing  Clerk 
is  open  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  niunber  for  the 
Office  of  the  Hearing  Clerk  is  (202)  260- 
4865. 

2.  Tolemnce  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33{m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 


waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  in.A.  of  this  preamble,  you  should 
also  send  a  copy  of  your  request  to  the 
PIRIB  for  its  inclusion  in  the  official 
record  that  is  described  in  Unit  I.B.2.  of 
this  preamble.  Mail  your  copies, 
identified  by  docket  nimiber  OPP- 
300925,  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resomces  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  of  this  preamble.  You  may  also 
send  an  electronic  copy  of  your  request 
via  e-mail  to:  opp-docket@epa.gov. 
Please  use  an  ASCII  file  format  and 
avoid  the  use  of  special  characters  and 
any  form  of  encryption.  Copies  of 
electronic  objections  and  hearing 
requests  will  also  be  accepted  on  disks 
in  WordPerfect  6.1/8.0  file  format  or 
ASCn  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Gnuit  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
die  action  requested  (40  CFR  178.32). 


rv.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  &"om  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Tide  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  prior 
consultation  with  State,  local,  and  tribal 
govenunent  officials  as  specified  by 
Executive  Order  12875,  entitied 
Enhancing  the  Intergovernmental 
Partnership  (58  FR  58093,  October  28. 

1993)  and  Executive  Order  13084. 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19,  1998).  or  special 
consideration  of  environmental  justice 
related  issues  under  Executive  Order 
12898,  entiUed  Federal  Actions  to 
Address  Environmental  justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 

1994)  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entiUed  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997).  The 
Agency  has  determined  that  this  action 
wdl  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  12612,  entiUed 
Federalism  (52  FR  41685.  October  30, 
1987).  This  action  directiy  regulates 
growers,  food  processors,  food  handlers 
and  food  retailers,  not  States.  This 
action  does  not  alter  the  relationships  or 
distribution  of  power  and 
responsibilities  established  by  Congress 
in  die  preemption  provisions  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
21  U.S.C.  346a(b)(4).  This  action  does 
not  involve  any  technical  standards  that 
would  require  Agency  consideration  of 
voluntary  consensus  standards  pursuant 
to  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Pubfic  Law  104- 
113,  section  12(d)  (15  U.S.C.  272  note). 
In  addition,  since  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
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408(d),  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 

V.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Sub|ect8  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  September  24. 1999. 

Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

{180.416    [Amended] 

2.  In  §  180.416,  by  amending 
paragraph  (b)  by  changing  the  date  "10/ 
31/98"  to  read  "12/31/01". 

(FR  Doc.  99-26202  Filed  10-7-99;  8:45  am) 
BILLING  CODE  66M-C0-F 


DEPARTMENT  OF  TRANSPORTATION 
Maritlm*  Administration 

46  CFR  Part  204 

[Oocicet  No.  MAFIAD-1999-6309] 

Radetogation  of  Authority  To  Sattia 
Fadaral  Tort  Claims 

agency:  Maritime  Administration, 
Department  of  Transportation. 


action:  Final  rule. 


SUMMARY:  The  Administrator  of  the 
Maritime  Administration  (MARAD) 
redelegates  claim  settlement  authority 
under  the  Federal  Tort  Claims  Act 
solely  to  MARAD's  Office  of  the  Chief 
Counsel  and  removes  the  settlement 
authority  fi'om  MARAD's  Associate 
Administrator  for  Administration  and 
the  Superintendent  of  the  United  States 
Merchant  Marine  Academy.  Before  this 
redelegation,  the  Associate 
Administrator  for  Administration  had 
authority  to  settle  tort  claims  and  to 
authorize  payments  of  $50,000  or  less, 
and  the  Superintendent  of  the  Merchant 
Marine  Academy  had  authority  to  settle 
tort  claims  and  to  authorize  payments  of 
$20,000  or  less.  These  changes  are 
necessary  to  consolidate  the  settlement 
authority  in  the  Office  of  the  Chief 
Coimsel  and  will  make  the  Federal  Tort 
Claims  process  easier  for  claimants. 
DATES:  This  rule  is  effective  October  8, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
J.  Patrick  Wiese,  Chief,  Division  of 
Litigation,  Office  of  the  Chief  Coimsel, 
Maritime  Administration,  (202)  366- 
5191;  400  Seventh  Street,  SW, 
Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION:  hi  49  CFR 
1.45(a)(2),  the  Secretary  of 
Transportation  delegated  to  each 
Agency  Administrator  the  authority  to 
act  imder  any  statute.  Executive  Order, 
or  regidation  and  in  sections  (a)(3)  and 
(a)(16)  specifically  delegated  the 
authority  to  request  the  Attorney 
General  to  approve  a  Federal  tort  claim 
in  excess  of  $100,000,  and  the  authority 
to  setUe  claims  of  $100,000  or  less.  The 
Administrator  of  MARAD 
(Administrator]  redelegated  authority 
under  the  Federal  Tort  Claims  Act,  as 
amended,  28  U.S.C.  2672,  to  the  Chief 
Counsel  of  MARAD,  the  Associate 
Administrator  for  Administration  of 
MARAD,  and  the  Superintendent  of  the 
United  States  Merchant  Marine 
Academy. 

The  regulations  at  46  CFR  part  204  set 
forth  the  requirements  for  settlement  of 
claims  against  MARAD.  Prior  to  this 
rule,  §  204.7  (Delegation  of  authority) 
provided  that  the  Chief  Counsel  had  the 
authority  to  settle  Federal  tort  claims 
subject  to  the  written  approval  of  the 
U.S.  Attorney  General  for  payments  in 
excess  of  $100,000;  the  Associate 
Administrator  for  Administration  had 
the  authority  to  settle  tort  claims  and  to 
authorize  payments  of  $50,000  or  less, 
and  the  Superintendent  of  the  Merchant 
Marine  Academy  had  authority  to  settle 
tort  claims  and  to  authorize  payments  of 
$20,000  or  less. 


This  rule  redelegates  the  settlement 
authority  imder  the  Federal  Tort  Claims 
Act  by  removing  the  settlement 
authority  from  die  Superintendent  of 
the  Merchant  Marine  Academy  and  the 
Associate  Administrator  for 
Administration  and  consolidating  the 
authority  in  the  Chief  Coimsel.  The 
amended  §  204.7  (Delegation  of 
authority)  will  consolidate  the 
settlement  authority  in  the  Office  of  the 
Chief  Counsel.  These  changes  will  make 
the  Federal  Tort  Claims  process  easier 
for  claimants. 

The  MARAD  Administrator  should 
make  this  redelegation  because  the 
Office  of  the  Chief  Counsel  has  the 
requisite  expertise  and  capability  to 
carry  out  the  responsibilities  under  the 
Federal  Tort  Claims  Act.  In  practice,  the 
Associate  Administrator  and 
Superintendent  seek  the  legal  advice  of 
the  Chief  Counsel  when  settling  tort 
claims.  The  consolidation  of  all  agency 
authority  with  respect  to  tort  claims  in 
the  Office  of  Chief  Counsel  is  a  natural 
extension  of  its  current  administration 
of  tort  claims. 

MARAD  publishes  this  rule  as  a  final 
rule,  effective  on  the  date  of  publication. 
Under  5  U.S.C.  553(b),  notice  and 
comment  are  unnecessary  because  the 
rule  relates  to  departmental 
management,  organization,  procedure 
and  practice.  Further,  since  the 
amendment  expedites  the  ability  of 
MARAD  to  settle  Federal  Tort  Claims, 
the  Administrator  finds  good  cause 
under  5  U.S.C.  553(b)  and  5  U.S.C. 
553(d)(3)  for  the  final  rule  to  be  effective 
on  the  date  of  publication  in  the  Federal 
Register. 

List  of  Subiects  in  46  CFR  Part  204 

Claims,  Delegation  of  authority. 

Accordingly,  MARAD  amends  46  CFR 
part  204  as  follows: 

PART  204-CLAIMS  AGAINST  THE 
MARITIME  ADMINISTRATION  UNDER 
THE  FEDERAL  TORT  CLAIMS  ACT 

1.  The  authority  citation  for  part  204 
is  revised  to  read  as  follows: 

Authority:  28  U.S.C.  2672;  28  CFR  14.11; 
49  CFR  1.45(a)(2).  (3),  and  (16). 

}  204.4    [Amended] 

2.  Section  204.4  is  amended  as 
follows: 

a.  By  adding  in  the  first  sentence  of 
paragraph  (b)  before  the  words 
"Maritime  Administration"  the  words 
"Office  of  the  Chief  Counsel  of  the". 

b.  By  removing  from  the  second 
sentence  of  paragraph  (b)  the  words 
"which  does  not  have  settiement 
authority  over  the  claim"  and  by  adding 
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in  their  place  the  words  "other  than  the 
Office  of  the  Chief  Counsel". 

c.  By  removing  from  the  second 
sentence  of  paragraph  (b)  the  words  "the 
official  vested  with  such  authority"  and 
by  adding  in  their  place  the  words  "the 
Office  of  the  Chief  Counsel". 

d.  By  removing  from  the  second 
sentence  of  paragraph  (b)  the 
parenthetical  "(see  §  204.13,  this  part)." 

3.  Section  204.7  is  revised  to  read  as 
follows: 

§  204.7    Delegation  of  authority. 

(a)  Subject  to  written  approval  of  the 
Attorney  General  of  the  United  States  of 
any  pajonent  in  excess  of  $100,000,  the 
Chief  Counsel  of  the  Maritime 
Administration  is  authorized  to  approve 
the  award,  compromise,  or  settlement  of 
any  tort  claim  and  to  authorize  payment 
of  the  claim. 

(b)  The  Chief  Coimsel  is  authorized  to 
deny  any  claim  and  to  settle  and 
authorize  payment  of  any  tort  claim 
involving  the  Maritime  Administration 
in  an  amount  not  exceeding  $100,000. 

4.  Section  204.8  is  revised  to  read  as 
follows: 

§204.8    Where  to  f  lie  claims. 

Claimants  must  file  claims  with  the 
Chief  Counsel  (MAR-220),  Maritime 
Administration,  Department  of 
Transportation,  Room  7232.  SW. 
Washington.  DC  20590  at  the  Nassif 
Building.  7th  and  D  Streets. 

Dated:  October  4, 1999. 

By  Order  of  the  Maritime  Administrator. 
Joel  C.  Richard. 

Secretary,  Maritime  Administration. 
[FR  Doc.  99-26262  Filed  10-7-99:  8:45  am] 
BILUINb  COOE  4910-B1-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  No.  99-1945;  MM  Docltet  No.  99-226; 
RM-9603] 

Radio  Broadcasting  Services; 
Toquervllle,  UT 

agency:  Federal  Commimications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
280C  at  Toquerville,  Utah,  in  response 
to  a  petition  filed  by  Moimtain  West 
Broadcasting.  See  64  FR  34753,  June  29, 
1999.  The  coordinates  for  Channel  280C 
at  Toquerville  are  37-15-12  NL  and 
113-17-00  WL.  With  this  action,  this 
proceeding  is  terminated.  A  filing 
window  for  Channel  280C  at 


Toquerville  will  not  be  opened  at  this 
time.  Instead,  the  issue  of  opening  a 
filing  window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
subsequent  order. 

DATES:  Effective  November  8,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-226, 
adopted  September  15, 1999.  and 
released  September  24, 1999.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
diu-ing  normal  business  hours  in  the 
Commission's  Reference  Center,  445 
12th  Street.  SW.  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Services.  Inc.,  1231  20th 
Street,  NW..  Washington,  DC  20036, 
(202)  857-3800,  facsimile  (202)  857- 
3805. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART73-{AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Utah,  is  amended  by 
adding  Toquerville.  Channel  280C. 

Federal  Communications  Commission. 
John  A.  Karousos. 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(FR  Doc.  99-26306  Filed  10-7-99;  8:45  am] 
BOJJNG  COOE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  No.  99-1945;  MM  Docket  No.  99-224; 
RM-g605] 

Radio  Broadcasting  Services; 
Parowan,  UT 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  This  document  allots  Channel 
300C2  at  Parowan,  Utah,  in  response  to 
a  petition  filed  by  Moimtain  West 


Broadcasting.  See  64  FR  34752.  June  29, 
1999.  The  coordinates  for  Channel 
300C2  at  Parowan  are  37-50-30  NL  and 
112-49-30  WL.  With  this  action,  this 
proceeding  is  terminated.  A  filing 
window  for  Channel  300C2  at  Parowan 
will  not  be  opened  at  this  time.  Instead, 
the  issue  of  opening  a  filing  window  for 
this  charmel  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 
DATES:  Effective  November  8,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-224. 
adopted  September  15. 1999,  and 
released  September  24, 1999.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hoiu^  in  the 
Commission's  Reference  Center,  445 
12th  Street,  SW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  piu-chased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services.  Inc.,  1231  20th 
Street,  NW.,  Washington.  DC  20036, 
(202)  857-3800,  facsimile  (202)  857- 
3805. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Utah,  is  amended  by 
adding  Parowan,  Channel  300C2. 

Federal  Communications  Commission. 

John  A.  Karousos. 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(PR  Doc.  99-26307  Filed  10-7-99;  8:45  am) 

BNJJNG  COOE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  No.  99-1945;  MM  Docket  No.  99-«0; 
RM--9493] 

Radio  Broadcasting  Services; 
Hubbardston,  Ml 

AGENCY:  Federal  Communications 
Commission. 
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action:  Final  rule. 


SUMMARY:  This  document  allots  Channel 
279A  at  Hubbardston,  Michigan,  in 
response  to  a  petition  filed  by  Garry 
Zack.  See  64  FR  14419,  March  25,  1999. 
The  coordinates  for  Channel  279A  at 
Hubbardston  are  43-05-53  NL  and  84- 
51-54  WL.  Canadian  concurrence  has 
been  received  for  the  allotment  of 
Channel  279A  at  Hubbardston.  With 
this  action,  this  proceeding  is 
terminated.  A  filing  window  for 
Channel  2  79 A  at  Hubbardston  will  not 
be  opened  at  this  time.  Instead,  the  issue 
of  opening  a  filing  window  for  this 
channel  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 

DATES:  Effective  November  8, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-80, 
adopted  September  15, 1999,  and 
released  September  24, 1999.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center,  445 
12th  Street.  SW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  1231  20th 
Street,  NW,  Washington,  DC.  20036 
(202)  857-3800,  facsimile  (202)  857- 
3805. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART7a-4AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 
173.202    [Anwnded] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Michigan,  is  amended 
by  adding  Hubbardston,  Channel  279A. 

Federal  Communications  Commission. 
lohn  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  99-26309  Filed  10-7-99;  8:45  am] 
BMJJNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  No.  99-1945;  MM  Docket  No.  99-219; 
RM-9638] 

Radio  Broadcasting  Servicas; 
Chotaau,  MT 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
271C1  at  Choteau,  Montema,  in  response 
to  a  petition  filed  by  The  Battani 
Corporation.  See  64  FR  34751,  June  29, 
1999.  The  coordinates  for  Channel 
271C1  at  Choteau  are  47-33-40  NL  and 
112-18—43  WL.  Canadian  concurrence 
has  been  received  for  the  allotment  of 
Channel  271C1  at  Choteau.  With  this 
action,  this  proceeding  is  terminated.  A 
filing  window  for  Channel  271C1  at 
Choteau  will  not  be  opened  at  this  time. 
Instead,  the  issue  of  opening  a  filing 
window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
subsequent  order. 
DATES:  Effective  November  8, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Biu-eau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-219, 
adopted  September  15, 1999,  and 
released  September  24, 1999.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hoiirs  in  the 
Commission's  Reference  Center,  445 
12th  Street.  SW.  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  1231  20th 
Street,  NW.,  Washington,  DC  20036, 
(202)  857-3800,  facsimile  (202)  857- 
3805. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Montana,  is  amended 
by  adding  Choteau,  Channel  271C1. 


Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau.  ■ 

[FR  Doc.  99-26310  Filed  10-7-99;  8:45  am] 

BILUNO  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  99-1884;  MM  Docket  No.  96-215;  RM- 
8898,  RM-8924] 

Radio  Broadcasting  Services; 
Anamosa  and  Asiaury,  Iowa 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Final  rule;  petition  for 

reconsideration. 

SUMMARY:  This  doaunent  denies  a 
petition  for  reconsideration  of  the 
Report  and  Order.  62  FR  65766 
(December  16, 1997),  in  this  proceeding 
that  allotted  Channel  239A  to  Anamosa, 
Iowa  and  Channel  238A  to  Asbury, 
Iowa.  Susan  I.  Coloff  had  proposed  the 
allotment  of  Channel  239A  to  Anamosa 
as  that  commimity's  first  local  FM 
service.  The  Report  and  Order  added  a 
channel  to  each  community  after  Sports 
America  Radio  Network  agreed  to 
accept  Channel  238A  at  Asbury  in  lieu 
of  its  original  coimterproposal  to  allot 
Channel  238C3  to  Asbury. 
DATES:  Effective  October  8, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  R. 
Barthen  Gorman,  Mass  Media  Biu^au, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  96-215,  adopted  September 
1, 1999,  and  released  September  17, 
1999.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC's  Reference  Information 
Center  at  Portals  n,  CY-A257,  445  12th 
Street,  SW,  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  1231  20th  Street,  NW., 
Washington,  D.C.  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  99-26313  Filed  10-7-99;  8:45  am] 
BILUNO  CODE  6n2-01-l> 


Federal  Register /Vol.  64,  No.  195 /Friday,  October  8,  1999 /Rules  and  Regulations  54785 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  No.  99-1945;  MM  Docket  No.  99-218; 
RM-9637] 

Radio  Broadcasting  Services; 
Alberton,  MT 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
288C2  at  Alberton,  Montana,  in 
response  to  a  petition  filed  by  The 
Battani  Corporation.  See  64  FR  34754, 
June  29, 1999.  The  coordinates  for 
Channel  288C2  at  Alberton  are  47-01- 
45  NL  and  114-45-20  WL.  Canadian 
conciurence  has  been  received  for  the 
allotment  of  Channel  288C2  at  Alberton. 
With  this  action,  this  proceeding  is 
terminated.  A  filing  window  for 
Channel  288C2  at  Alberton  will  not  be 
opened  at  this  time.  Instead,  the  issue  of 
opening  a  filing  window  for  this 
chaimel  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 
DATES:  Eifective  November  8, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Biu-eau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-218, 
adopted  September  15, 1999,  and 
released  September  24, 1999.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  cop3ring 
during  normal  business  hours  in  the 
Commission's  Reference  Center,  445 
12th  Street,  SW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  1231  20th 
Street,  NW.,  Washington,  DC  20036, 
(202)  857-3800,  facsimile  (202)  857- 
3805. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334  and  336. 

173.202    [AnwndMq 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Montana,  is  amended 
by  adding  Alberton,  Channel  288C2. 


Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  99-26314  Filed  10-7-99;  8:45  am] 

BILUNG  COOE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  No.  99-1945;  MM  Docket  No.  99-243; 
RM-9675] 

Radio  Broadcasting  Services; 
Breckenridge,  TX 

agency:  Federal  Commimications 
Commission. 

action:  Final  rule. 

summary:  This  document  allots  Channel 
261 A  at  Breckenridge,  Texas,  in 
response  to  a  petition  filed  by 
Breckenridge  Radio  Broadcasting 
Company.  See  64  FR  37926,  July  14, 
1999.  The  coordinates  for  Channel  261A 
at  Breckenridge  are  32  ■44'  34  NL  and 
98-54-32  WL.  There  is  a  site  restriction 
1.5  kilometers  (0.9  miles)  south  of  the 
commimity.  With  this  action,  this 
proceeding  is  terminated.  A  filing 
window  for  Channel  261A  at 
Breckenridge  will  not  be  opened  at  this 
time.  Instead,  the  issue  of  opening  a 
filing  window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
subsequent  order. 

DATES:  Effective  November  8. 1999. 

FOR  further  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-243. 
adopted  September  15, 1999,  and 
released  September  24, 1999.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center,  445 
12th  Street,  SW.  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  1231  20th 
Street,  NW.,  Washington,  DC.  20036, 
(202)  857-3800,  facsimile  (202)  857- 
3805. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  73-{AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334  and  336. 

§73.202    [AmendMq 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Channel  261A  at  Breckenridge. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  99-26315  Filed  10-7-99;  8:45  am] 

BIUINO  COOE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  No.  99-1945;  MM  Docket  No.  99>18; 

RM-9414] 

Radio  Broadcasting  Services; 
Washburn,  Wl  ' 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
*284A  at  Washburn,  Wisconsin,  and 
reserves  the  channel  for  noncommercial 
educational  use  in  response  to  a  petition 
filed  by  The  State  of  Wisconsin 
Educational  Conununications  Board. 
See  64  FR  5740,  February  5. 1999.  The 
coordinates  for  Channel  *284A  at 
Washburn  are  46-40-12  NL  and  90-53- 
36  WL.  Canadian  concurrence  has  been 
received  for  the  allotment  of  Channel 
*284A  at  Washbiun.  With  this  action, 
this  proceeding  is  terminated. 
DATES:  Effective  November  8, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-18, 
adopted  September  15, 1999.  and 
released  September  24, 1999.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center,  445 
12th  Street,  SW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  1231  20th 
Street,  NW.,  Washington,  DC.  20036, 
(202)  857-3800,  facsimile  (202)  857- 
3805. 

List  of  Sub)ects  in  47  CFR  Part  73 

Radio  broadcasting. 
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Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

CFR  PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334  and  336. 

173.202    [AiMmtod] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  imder  Wisconsin,  is 
amended  by  adding  Channel  *284A  at 
Washburn. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  9&-26316  Filed  10-7-99;  8:45  am] 

MLUHQ  CODE  671 2-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  No.  99-1945;  MM  DoclMt  No.  99-228; 
RM-4612] 

Radio  Broadcasting  Sarvices;  Valler, 
MT 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
289C1  at  Valier,  Montana,  in  response  to 
a  petition  filed  by  The  Battani 
Corporation.  See  64  FR  34751,  June  29. 
1999.  The  coordinates  for  Channel 
289C1  at  Valier  are  48-18-18  NL  and 
112-15-30  WL.  Canadian  concurrence 
has  been  received  for  the  allotment  of 
Channel  289C1  at  Valier.  With  this 
action,  this  proceeding  is  terminated.  A 
filing  window  for  Channel  289C1  at 
Valier  will  not  be  opened  at  this  time. 
Instead,  the  issue  of  opening  a  filing 
window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
subsequent  order. 
DATES:  Effective  November  8,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-228, 
adopted  September  15, 1999,  and 
released  September  24, 1999.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center,  445 
12th  Street,  SW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 


copy  contractors.  International 
Transcription  Services,  Inc.,  1231  20th 
Street,  NW.,  Washington,  DC  20036, 
(202)  857-3800,  facsimile  (202)  857- 
3805. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

173.202    [AmwMlMl] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Montana,  is  amended 
by  adding  Valier,  Channel  289C1. 

Federal  Communications  Commission. 
John  A.  Karousos. 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  99-26317  Filed  10-7-99;  8:45  am) 

BILUNG  CODE  e712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  600  and  660 

[Docket  No.  981231333-8333-01;  I.D. 
092999C] 

Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  Pacific  Coast 
Groundfish  Fishery;  Trip  Limit 
Adjustments 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Fishing  restrictions;  request  for 

comments. 

SUMMARY:  NMFS  announces  changes  to 
the  restrictions  for  the  Pacific  Coast 
groundfish  limited  entry  fisheries  for 
the  Sebastes  complex,  canary  rockfish, 
widow  rockfish,  and  trawl-caught 
sablefish  coastwide;  yellowtail  rockfish 
north  of  Cape  Mendocino;  daily  trip 
limit  nontrawl  sablefish  north  of  36°  N. 
lat.;  and  chilipepper  and  splitnose 
rockfish  south  of  Cape  Mendocino. 
NMFS  annoimces  changes  to  the  open 
access  restrictions  for  the  Sebastes 
complex,  bocaccio,  widow  rockfish,  and 
chilipepper  rockfish  south  of  Cape 
Mendocino;  and  daily  trip  limits  for 
nontrawl  sablefish  north  of  36°  N.  lat. 
NMFS  also  announces  the  coastwide 
closure  for  lingcod  taken  with  any  open 


access  gear.  This  action  also  annoimces 
the  last  ciunulative  trip  limit  period  in 
1999  for  the  "B"  platoon,  those  limited 
entry  trawl  vessels  designated  to  take 
their  cumulative  trip  limits  2  weeks  out 
of  phase  vtrith  the  rest  of  the  fleet.  These 
actions,  which  are  authorized  by  the 
Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP),  are  intended 
to  extend  the  fisheries  as  long  as 
possible  during  the  year  while  keeping 
landings  within  the  1999  optimum 
yields  (OYs)  and  allocations  for  these 
species. 

DATES:  Effective  0001  hours  local  time 
(l.t.)  October  1, 1999.  For  limited  entry 
vessels  operating  in  the  B  platoon, 
effective  0001  hours  l.t.  October  16, 
1999.  These  changes  are  in  effect,  unless 
modified,  superseded,  or  rescinded, 
until  the  effective  date  of  the  2000 
annual  specifications  and  management 
measures  for  the  Pacific  Coast 
groundfish  fishery,  which  will  be 
published  in  the  Federal  Register. 
Comments  will  be  accepted  through 
October  25, 1999. 
ADDRESSES:  Submit  comments  to 
William  Stelle,  Jr. ,  Administrator, 
Northwest  Region  (Regional 
Administrator),  NMFS,  7600  Sand  Point 
Way  N.E.,  BIN  C15700,  Bldg.  1,  Seattle, 
WA  98115-0070;  or  to  Rodney  Mclnnis, 
Acting  Administrator,  Southwest 
Region.  NMFS.  501  West  Ocean  Blvd.. 
Suite  4200,  Long  Beach,  CA  90802- 
4213. 

FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  King  or  Becky  Renko, 
Northwest  Region,  NMFS,  206-526- 
6140. 

SUPPLEMENTARY  INFORMATION:  The 
following  changes  to  current 
management  measures  were 
recommended  by  the  Pacific  Fishery 
Management  Coimcil  (Council),  in 
consultation  with  the  States  of 
Washington,  Oregon,  and  California,  at 
its  September  13  through  17, 1999, 
meeting  in  Portland,  OR.  The  adjusted 
trip  limits  are  calculated  to  achieve,  biit 
not  exceed,  the  OYs  and  allocations  for 
the  groimdfish  fishery,  so  as  to  provide 
a  year-long  fishing  opportunity  for  at 
least  some  groundJRsh  species.  Pacific 
coast  groundfish  landings  will  be 
monitored  throughout  the  year,  and 
further  adjustments  to  the  cumulative 
trip  limits  may  be  made  as  necessary. 

As  previously  announced  in  the 
Federal  Register  (64  CFR  1316  January 
8, 1999)  the  third  trip  limit  fishing 
phase  of  1999  will  begin  on  October  1. 
1999.  At  this  time,  the  2-month 
cumulative  trip  limits  that  applied  to 
limited  entry  landings  during  the 
second  fishing  phase  of  1999,  April  1  to 
September  30, 1999,  will  convert  to  1- 
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month  limits  for  the  October  1  to 
December  31  period. 

Limited  Entry  Sebastes  Complex 
Cumulative  Trip  Limit  Decrease 

The  best  available  information  at  the 
Council's  September  meeting  indicated 
that  2,935  mt  of  Sebastes  complex 
species  had  been  landed  in  the  limited 
entry  fishery  north  of  Cape  Mendocino 
through  August  31. 1999.  which  is  73 
percent  of  the  4,033  mt  of  the  Sebastes 
complex  landed  catch  target  for  the 
year.  South  of  Cap>e  Mendocino,  798  mt 
of  the  Sebastes  complex  species  had 
been  landed,  which  is  85  percent  of  the 
941  mt  of  the  Sebastes  complex  landed 
catch  target  for  the  year.  If  the  fishery 
were  to  continue  at  current  landing 
rates,  the  fleet  would  exceed  its  target 
levels  for  these  species  before  the  end  of 
the  year.  Because  of  this,  the  Council 
changed  its  earlier  recommendation  for 
the  Sebastes  complex  1 -month 
cumulative  trip  limits,  effective  October 
1, 1999,  from  10,000  (4,536  kg)  north  of 
Cape  Mendocino  and  from  5,000  lb 
(2,268  kg)  south  of  Cape  Mendocino  to 
a  coastwide  ciunulative  limit  of  500  lb 
(227  kg)  per  month. 

The  Sebastes  complex  includes 
yellowtail  rockfish,  canary  rockfish,  and 
bocaccio,  which  have  their  own 
cumulative  limits  and  which  coimt 
toward  the  overall  Sebastes  cumulative 
limits.  Within  the  Sebastes  complex, 
1,983  mt  of  yellowtail  rockfish  had  been 
landed  north  of  Cape  Mendocino 
through  August  31, 1999,  which  is  95 
percent  of  the  2,080  mt  landed  catch 
target.  Preliminary  data  from  the  at-sea 
whiting  fleet  indicate  that  the  actual 
.  catch  of  yellowtail  was  roughly  300  mt 
higher  than  was  planned  for,  based  on 
previous  years'  data.  If  the  fishery  were 
to  continue  at  the  same  rates  as  were 
seen  in  Jime  or  July,  it  is  likely  that  the 
limited  entry  allocations  for  yellowtail 
and  the  northern  Sebastes  complex 
could  be  reached  by  the  end  of 
September.  Because  of  this,  the  Council 
recommended  that  the  1-month 
cimiulative  trip  limit  for  yellowtail 
rockfish  taken  north  of  Cape  Mendocino 
be  decreased  fi-om  its  prior 
recommendation  of  5,000  lb  (2,268  kg) 
to  300  lb  (136  kg)  for  each  1 -month 
cumulative  trip  limit  period  between 
October  1  and  December  31, 1999. 

So  as  not  to  exceed  the  overall 
Sebastes  complex  limits,  the  Council 
also  recommended  decreasing  the 
coastwide  cumulative  trip  limit  for 
canary  rockfish  from  its  prior 
recommendation  of  3,000  lb  (1,361  kg) 
to  500  lb  (227  kg)  per  1-month  trip  limit 
period  from  October  1  to  December  31, 
1999.  Similarly,  the  1 -month  cumulative 
trip  limits  for  Sebastes  species,  other 


than  yellowtail  rockfish  and  canary 
rockfish  north  of  Cape  Mendocino, 
would  be  reduced  to  500  lb  (227  kg) 
from  the  Council's  prior 
recommendation  of  4000  lb  (1,814  kg)  so 
that  the  total  Sebastes  limit  is  not 
exceeded. 

As  previously  announced,  the 
bocaccio  rockfish  limit  of  500  lb  (227 
kg)  per  1 -month  south  of  Cape 
Mendocino  becomes  effective  October  1 , 
1999. 

Limited  Entry  Chilipepper  Rockfish 
and  Splitnose  Rockfish  South  of  Cape 
Mendocino  Trip  Limit  Decrease 

The  chilipepper  rockfish  1 -month 
cumulative  trip  limits  for  each  period 
between  October  1, 1999,  and  December 
31, 1999,  are  currently  set  at  18,000  lb 
(8,165  kg).  The  splitnose  rockfish 
(rosefish)  1 -month  cumulative  trip  limit 
for  this  same  period  is  currently  set  at 
10.000  lb  (4,536  kg).  The  Council 
expressed  concern  about  the  bycatch 
and  potential  discard  of  Sebastes 
complex  species  by  vessels  targeting  on 
chilipepper  and  splitnose  rockfish 
particularly  when  the  Sebastes  complex 
ciunulative  trip  limit  is  reduced  to  500 
lb  (227  kg)  per  month  on  October  1, 
1999.  As  a  result  of  this  concern,  the 
Coimcil  recommended  that  the  1 -month 
cumulative  trip  limits  for  chilipepper 
rockfish  and  splitnose  rockfish 
cumulative  trip  limits  south  of  Cape 
Mendocino  each  be  reduced  to  5,000  lb 
(2,268  kg)  on  October  1,  1999. 

Limited  Entry  Widow  Rockfish  Trip 
Limit  Restriction  for  Vessels  Landing 
Catch  in  Washington  and  Oregon 

Through  August  31,  1999,  2,415  mt, 
or  64  percent  of  the  3,777  mt.  coastwide 
limited  entry  landed  catch  target  for 
widow  rockfish  had  been  taken. 
However,  an  increase  in  the  cumulative 
trip  limit  for  widow  rockfish  to  30,000 
lb  (13,608  kg)  on  October  1, 1999,  as 
earlier  recommended,  is  complicated  by 
the  likely  bycatch  of  other  species  in  the 
Sebastes  complex,  particularly 
yellowtail  rockfish,  associated  with 
bottom  trawl  fishing  strategies.  Council 
discussion  focused  on  the  regulatory 
authority  to  prohibit  the  use  of  bottom 
trawl  gear  to  target  widow  rockfish  for 
the  last  3  months  of  1999.  However, 
NMFS  does  not  have  the  regulatory 
flexibility  to  restrict  the  use  of  specific 
types  of  trawl  gear  by  October  1, 1999. 
Yellowtail  rockfish  bycatch  in  bottom 
trawls  targeting  widow  rockfish  is 
primarily  an  issue  in  waters  off 
Washington  and  Oregon.  The  Council 
agreed  to  keep  the  widow  rockfish  1- 
month  trip  limit  at  30,000  lb  (13,608  kg) 
for  the  1 -month  periods  between 
October  1, 1999,  and  December  31, 


1999,  because  the  States  of  Washington 
and  Oregon  will  adopt  regulations  that 
require  vessels  landing  the  1 -month  trip 
limit  of  30,000  lb  (13.608  kg)  to  have 
midwater  gear  onboard  the  vessel.  If  a 
vessel  does  not  have  midwater  gear  on 
board,  the  state-imposed  trip  limit  of 
500  lb  (227  kg)  per  1 -month  ciunulative 
period  will  be  applied.  The  Council 
agreed  that  this  measure  would 
adequately  address  the  bycatch  concern 
while  allowing  the  widow  rockfish 
allocation  to  be  taken. 

Limited  Entry  Non-Trawl  Sablefish 
Fishery  Cumulative  Trip  Limit  Increase 
Daily  Trip  Limit  Fishery  North  of  36*  N. 
Lat 

On  September  1.  1999.  the  1 -month 
cumulative  trip  limit  for  the  daily  trip 
limit  non-trawl  sablefish  fishery  north 
of  36°  N.  lat.  was  set  at  2.100  lb  (952  kg), 
with  a  300  lb  (136  kg)  daily  trip  limit 
that  counts  toward  the  1 -month  limit. 
The  best  available  information  at  the 
September  Coimcil  meeting  indicated 
that  2.177  mt  of  the  2,516  mt  allocation 
had  been  landed  through  August  31. 
1999.  Because  of  low  landings  earlier  in 
the  year,  the  Council  recommended 
increasing  the  1-month  cumulative  trip 
limit  to  3.600  lb  (1.633  kg)  fi-om  October 
1, 1999,  through  December  31,  1999, 
with  the  continuation  of  a  daily  300  lb 
(136  kg)  trip  limit  per  vessel. 

Limited  Entry  Trawl-Caught  Sablefish 
Trip  Limit  Increase 

The  trawl-caught  sablefish  1 -month 
cumulative  limit  for  each  period 
between  October  1  through  December 
31, 1999,  is  currently  set  at  6,000  lb 
(2,722  kg).  The  best  available 
information  at  the  September  Council 
meeting  indicated  that  1,967  mt.  or  57 
percent  of  the  3,475  mt,  trawl  sablefish 
allocation  had  been  landed  by  limited 
entry  trawl  vessels  through  August  31, 
1999.  To  give  the  fleet  access  to 
sablefish  not  taken  earlier  in  the  year, 
the  Council  recommended  increasing 
the  1 -month  cumulative  trip  limit  to 
7,000  lb  (3,175  kg)  for  each  1-month  trip 
limit  period  between  October  1  and 
December  31,  1999. 

Open  Access  Sebastes  Complex  South 
of  Cape  Mendocino 

The  1 -month  ciunulative  trip  limit  for 
the  Sebastes  complex  south  of  Cape 
Mendocino  is  currently  2,000  lb  (907  kg) 
per  vessel.  Through  August  31, 1999, 
341  mt,  or  75  percent  of  the  455  mt, 
open  access  Sebastes  allocation  had 
been  taken.  Monthly  landings  for  June 
to  August  ranged  from  39  to  73  mt.  U  the 
fishery  were  to  continue  at  current 
landing  rates,  the  fleet  would  exceed  its 
harvest  allocations  for  these  species 
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before  the  end  of  the  year.  The  Council 
recommended  that  the  Setxistes 
complex  1-month  ciunulative  trip  limit 
south  of  Cape  Mendocino  be  reduced  to 
500  lb  (227  kg). 

Bocaccio  catch  applies  toward  the 
cumulative  monthly  limit  for  the 
Sebastes  complex  south  of  Cape 
Mendocino.  The  l^month  limit  for 
bocaccio  taken  in  setnets  or  trammel 
nets  is  currently  set  at  1000  lb  (454  kg). 
Because  the  cumulative  Umit  of 
Sebastes  complex  species  cannot  be 
exceeded  by  a. component  of  the 
complex,  the  1-month  limit  is 
effectively  reduced  to  500  lb  (227  kg)  for 
the  bocaccio  taken  with  setnets  or 
trammel  nets. 

Open  Access  Widow  Rockfish  Trip 
Limit  Decrease  South  of  Cape 
Mendocino 

The  coastwide  cxunulative  monthly 
limit  for  widow  rockfish  taken  with 
open  access  gear  is  ciirrently  8,000  lb 
(3,629  kg)  per  vessel.  The  Coimcil 
recommended  reducing  the  monthly 
limit  to  4,000  lb  (1,814  kg]  south  of  Cape 
Mendocino  to  minimize  bycatch  of  the 
Sebastes  complex  species  whose  1- 
month  cumulative  trip  limit  has  been 
reduced  to  500  lb  (227  kg)  on  October 
1.1999. 

Open  Access  Chilipepper  Rockfish  Trip 
Limit  Decrease  South  of  Cape 
Mendocino 

The  ciunulative  monthly  limit  for 
chilipepper  rockfish  taken  with  open 
access  gear  south  of  Cape  Mendocino  is 
currently  6,000  lb  (2,722  kg)  per  vessel. 
As  for  widow  rockfish,  the  Coimcil 
expressed  concerns  about  the  bycatch  of 
species  within  the  Sebastes  complex 
and  identified  the  need  to  reduce  the 
opportimity  for  vessels  to  target  on 
chilipepper  south  of  Cape  Mendocino. 
Because  of  this  concern,  the  Council 
recommended  that  the  1-month  trip 
limits  south  of  Cape  Mendocino  be 
reduced  to  3.000  lb  (1.361  kg). 

Open  Access  Daily  Trip  Limit  Sablefish 
Fishery  Cumulative  Trip  Limit  Increase 
Northofae'N.Ut 

The  1-month  cumulative  trip  limit  for 
the  open  access  daily  trip  limit  sablefish 


fishery  north  of  36°  N.  lat.  is  currently 
1.500  lb  (680  kg),  with  a  300  lb  (136  kg) 
per  day  limit,  which  counts  toward  the 
cumulative  monthly  limit.  Because  of 
low  catches  earlier  in  the  year,  the 
Council  recommended  increasing  the 
monthly  ciunulative  limits  to  2,700  lb 
(1,225  kg),  with  the  continuation  of  a 
daily  300  lb  (136  kg)  trip  limit  per 
vessel.  This  increase  applies  only  to  the 
nontrawl  fishery. 

Open  Access  Coastwide  Lingcod 
Closure 

The  best  available  data  through 
August  31, 1999,  indicated  that  72  mt  or 
90  percent  of  the  82  mt  open  access 
lingcod  allocation  had  been  taken. 
Monthly  landings  from  June  to  August 
were  between  15  mt  and  18  mt.  At  these 
rates  the  open  access  lingcod  allocation 
is  expected  be  reached  by  the  end  of 
September.  Effective  October  1,  1999, 
the  Council  recommended  that  open 
access  landings  of  lingcod  be  prohibited 
coastwide.  These  prohibitions  apply  to 
all  gear,  including  exempted  trawl  gear. 

Final  Period  for  the  "B"  Platoon 

NMFS  also  announces  the  last 
cumulative  trip  limit  period  in  1999  for 
the  "B"  platoon,  those  limited  entry 
trawl  vessels  designated  (on  their 
limited  entry  permit)  to  take  their 
cumulative  trip  Umits  2  weeks  out  of 
phase  with  the  rest  of  the  fleet.  For 
vessels  in  the  "B"  platoon,  the  final 
cumulative  trip  limit  period  will  be 
from  November  16, 1999,  through 
December  31, 1999.  At  any  time  during 
this  period,  each  vessel  in  the  "B" 
platoon  is  allowed  time  during  this 
period,  each  vessel  in  the  "B"  platoon 
is  allowed  to  take  and  retain,  possess,  or 
land  the  equivalent  of  two  1 -month 
ciunulative  limits  (the  November  and 
December  cumulative  trip  limits). 

NMFS  Action 

For  the  reasons  stated  previously, 
NMFS  concurs  with  the  Council's 
recommendations  and  announces  the 
following  changes  to  the  1999  annual 
management  measures  (64  FR  1316, 
January  8, 1999;  64  FR  16862,  April  7, 
1999:  64  FR  24062,  May  5, 1999;  64  FR 
36817,  July  8, 1999;  and  64  FR  42286, 


August  4, 1999)  as  amended.  The 
annual  management  measures  are 
modified  as  follows: 

1.  In  section  IV.,  under  B.  Limited 
Entry  Fishery,  under  paragraph  B.(l),  a 
note  is  added  at  the  end  of  table  2; 
paragraph  B.(2)(b)(ii)  is  removed, 
paragraph  B.(2)(b)(i)  is  redesignated 
B.(2]Cb)(ii),  the  introductory  language  at 
paragraph  B.(2)(b)  is  redesignated  as 
B.(2)(b)(i),  and  revised  ,  and  table  3 
under  the  newly  redesignated  paragraph 
B.(2)(b)  (ii)  is  revised:  table  4  under 
paragraph  B.(4),  table  5  under  paragraph 
B.(5),  table  6  under  paragraph  B.(6)(c), 
and  paragraph  B.(6)(d)((ii){A)  are 
revised,  to  read  as  follows: 

B.  Limited  Entry  Fishery 


(D*  *  * 

Table  2— Widow  Rockfish 

***** 

Note:  The  States  of  Washington  and 
Oregon  are  expected  to  implement  more 
restrictive  limits  on  October  1, 1999,  such 
that  the  30,000  lb  monthly  cumulative  limit 
for  widow  rockfish  will  be  available  only  to 
vessels  using  midwater  trawl  gear.  If 
midwater  trawl  gear  is  not  used,  Washington 
and  Oregon  will  impose  a  cumulative 
monthly  trip  limit  for  widow  rockfish  of  only 
500  lb  (227  kg)  per  month.  The  states  may 
also  require  that  only  midwater  trawl  gear 
may  be  on  board  when  landing  more  than 
500  lb  of  widow  rockfish.  The  Washington 
Department  of  Fish  and  Wildlife  and  the 
Oregon  Department  of  Fish  and  Wildlife 
should  be  contacted  before  taking  and 
retaining,  possessing,  or  landing  widow 
rockfish  in  ocean  waters  off  Washington  or 
Oregon. 

(2)*    *   • 

(b)  Trip  limits  for  the  Sebastes 
complex. 

(i)  Harvest  of  all  Sebastes  complex 
species  with  their  own  cumulative 
limits  (yellowtail  rockfish,  canary 
rockfish,  bocaccio),  count  toward  the 
overall  applicable  Sebastes  cumulative 
limits  for  the  areas  north  and  south  of 
Cape  Mendocino. 

(ii)*  *  * 
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Table  3:  Sebastes  Complex  and  Its  Component  Species 


Phase 


Cumulative  trip 

limit 

periods 


Cumulative  trip  limits  (in  pounds) 


Sebastes  complex  (nortti 

and  south  of  Cape 

Mendocino) 


North 


South 


Yellowtail 

rockfish^ 

(north  of 

Cape 

Mendocino) 


Sebast^ 

other  than 
yellowtail 

and 

canary  1 

(north  of 

Cape 

Mendocino) 


Canary  rockfish '  (north 

and  south  of  Cape 

Mendocino) 


North 


South 


Bocaccio^ 
(south  of 
Cape 
Mendo- 
cino) 


Length  of 

cumulative 

trip  limit 

period 

(month) 


UI 


Jan  1-Mar  31 


Oct  1-31  . 
Nov  1-30 
Dec  1-31 


24,000  

(10,886  kg) 


13,000  

(5.897  kg) 


500  coastwkje 

500  coastwide 

500  coastwide 

(227  kg) 


15,000  

(6,804  kg) 

300  

300  

300  

(136  kg)  ... 


9.000  

(4,082  kg) 


9,000  

(4,082  kg) 


500  ....... 

500  

500  

(227  kg) 


SOOcoastwkle 

500  coastwide 

500  coastwide 

(227  kg) 


750  per 
month. 
(340  kg) 

500  

500  

500  

(227  kg). 


''  Also  counts  toward  the  overall  Sebastes  complex  limit. 

2  No  more  ttian  500  lb  (227  kg)  of  t>ocacck>  may  be  landed  per  trip,  whk:h  counts  towards  the  cumulative  trip  limits  for  txx:accio  and  the 
Sebastes  complex  south  of  Cape  Mendocino. 


(4)*  *  * 

Table  4:  Chilipepper  rockfish 

[south  of  Cape  Mendocino] 


Fishing 

Cumulative  trip  limit  periods 

Cumulative  trip 
limit  (In 
pounds) 

Length  of  cu- 
mulative trip 
limit  period 
(monttis) 

1 

Jan  1-Mar  31  

45.000 

20.412  kg 

25,000 

25,000 

25.000 

•11,340  kg 

5,000 

5.000 

5,000 

•2,268  kg 

3 

II 

Apr  1-May  31  

2 

June  1-July  31  

AuQ  l-Seot  30  

2 
2 

Ill  

Oct  1-31  

1 

Nov  1-30  .„ 

1 

Dec  1-31  

1 

(5)  Splitnose  rockfish.  The  cumulative  trip  limit  for  splitnose  rockfish  south  of  Cape  Mendocino  is  as  follows, 
imless  otherwise  announced  in  the  Federal  Register: 

Table  5:  Splitnose  rockfish  (rosefish) 

[south  of  Cape  Mendocino] 


Fishing  phase 

Cumulative  trip  limit  periods 

Cumulative  trip 
limit 

Length  of  cu- 
mulative trip 
limit  period 
(months) 

1 

Jan  1-Mar  31  

32,000 

•14,515  kg 

19,000 

19,000 

19,000 

•8.618  kg 

5.000 

5,000 

5.000 

2.268  kg 

3 

II „ ,... 

Apr  1-May  31  '. 

2 

June  l^uly  31  

AuQ  l-Seot  30  „. 

2 
2 

Ill  .:. 

Oct  1-31  

1 

Nov  1-30 

.1 

Dec  1-31  

1 

•In  kilograms. 

(6)  *  *  • 
(c)  *  *  * 
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Table  6:  DTS  Complex 

[coastwide] 


Cumulative  trip  limit 
periods 

Cumulative  trip  limits  (in  pounds) 

• 

Ptiase 

Dover  sole 

cumulative 

trip  limit 

Longspine 

thomyhead 

cumulative 

trip  limit 

_ 

Shortspine 

thomyhead 

cumulative 

trip  limit 

Trawl- 
caught 
sablefish* 
cumulative 
trip  limit 

Length  of  cu- 
mulative trip 
limit  period 
(months) 

1 

Jan  1-Mar  31  

70,000  

(31,752  kg) 

25.000  

(11.340  kg) 

20.000  

20,00  

(9,072  kg)  .. 

22.000  

22.000  

22.000  

(9,979  kg)  .. 

25,000  

11.340  kg) 

20,000  

20,000  

(9,072  kg)  .. 

22,00  

22,000  

22,000  

(9,979  kg)  .. 

12.000  

(5,443  kg)  .. 
8.000  

3.000  

(1,361  kg)  .. 
2.000  

13.000  

(5,897  kg). 

12,000  

(5,443  kg). 

10,000  

10.000  

(4.536  kg). 

7,000  

7,00  

3 

II „ 

Apr  1-May  31  

2 

June1-July31  

Aug  1-Sept  30  

Oct  1-31  

Ill 

8.000  

8,000  

(3.629  kg)  .. 

4,000  

4,000  

4,000  

(1.814  kg)  .. 
8,000  

2,000  

2,000  

(907  kg)  

1,000  

1,000  

1,000  

(454  kg)  

2,000  

2 
2 

1 

Nov  1-30 

1 

Dec  1-31  

7.000  

(3.175  kg). 

12,000  

(5,443  kg). 

10.000  

10,000  

(4.536  kg). 

7,000  

7,000  

7,000  

(3,175  kg). 

1. 

II 

Apr  1-May  31  

.  2 

June  l^uly  31  

Aug  1-Sept  30  

Oct  1-31  

Ill 

8,000  

8,000  

(3,629  kg)  .. 

4,000  

4,000  

4.000  

(1,. 814  kg) 

2.000  

2,000  

(907  kg)  

1.000  

1,000  

1,000  

(454  kg)  

2 

2 

1 

Nov  1-30 

1 

Dec  1-31  

1 

*At  any  time  of  year  unless  otherwise  announced,  no  more  than  500  lb  (227  kg)  per  trip  may  be  trawl-caught  sablefish  smaller  than  22  inches 
(56  cm)  TL  (See  paragraph  IV.A.(6)  regarding  length  measurement.) 


(d)  •  •  * 

(ii)*  *  * 

(A)  North  of  36^  N.  lot.  The  daily  trip 
limit,  which  applies  to  sablefish  of  any 
size,  is  in  effect  north  of  36°  N.  lat.  until 
the  closed  periods  before  or  after  the 
regular  season  as  specified  at  50  CFR 
660.323(a)(2),  between  the  end  of  the 
regular  season  and  the  beginning  of  the 
mop-up  season,  and  after  the  mop-up 
season.  The  daily  trip  limit  for  sablefish 
taken  and  retained  with  nontrawl  gear 
north  of  36°  N.  lat.  is  300  lb  (136  kg), 
which  counts  toward  a  cumulative  trip 
limit  of  3,600  lb  (1,633  kg)  per  calendar 
month. 
***** 

2.  In  section  IV.,  imder  C.  Trip  Limits 
in  the  Open  Access  Fishery,  paragraphs 
(l)(b),  {l)(d)(i),  (l){e}.  (2)(a)(i),  and  (3) 
are  revised,  to  read  as  follows: 

C.  Trip  Limits  in  the  Open  Access 
Fishery 

(D*  *  • 

(b)  Widow  rockfish.  The  cumulative 
monthly  trip  limit  for  widow  rockfish  is 
8,000  lb  (3,629  kg)  per  vessel  north  of 
Cape  Mendocino  and  4,000  lb  (1,814  kg) 
per  vessel  south  of  Mendocino.  (These 
limits  are  not  additive;  the  crossover 
provisions  at  paragraph  IV.A.  (12) 
apply.) 
***** 

(d)*  •  • 


(i)  Cumulative  monthly  limits.  The 
cumulative  monthly  limit  for  the 
Sebastes  complex  is  12,000  lb  (5,443  kg) 
per  vessel  north  of  Cape  Mendocino, 
and  500  lb  (227  kg)  per  vessel  south  of 
Cape  Mendocino.  Within  the 
ciunulative  trip  limit  for  the  Sebastes 
complex  north  of  Cape  Mendocino,  no 
more  than  2,000  lb  (907  kg)  per  month 
may  be  canary  rockfish,  no  more  than 
6,500  lb  (2,948  kg)  per  month  may  be 
yellowtail  rockfish,  no  more  than  3,500 
lb  (1,588  kg)  per  month  may  be  black 
rockfish  and  blue  rockfish  combined,  no 
more  than  2,000  lb  (907  kg)  per  month 
may  be  Sebastes  complex  species  other 
than  yellowtail  rockfish,  canary 
rockfish,  black  rockfish  and  blue 
rockfish.  The  500-lb  (227  kg)  ciunulative 
monthly  trip  limit  for  the  Sebastes 
complex  south  of  Cape  Mendocino 
includes  canary  rockfish,  bocaccio,  and 
other  Sebastes  species  south  of  Cape 
Mendocino,  which  are  counted  toward 
the  Sebastes  limit,  and  together  may  not 
exceed  the  monthly  ciunulative  limit  for 
the  Sebastes  complex  south  of  Cape 
Mendocino. 

[Note:  The  sum  of  the  cumulative  monthly 
limits  for  canary  rockfish,  yellowtail  rockfish, 
black  rockfish  and  blue  rockfish,  and  other 
Sebastes  rockfish  is  greater  than  the  overall 
monthly  cumulative  limit  for  the  Sebastes 
complex  north  of  Cape  Mendocino,  which 
may  not  be  exceeded.  Consequently,  the 
monthly  cumulative  limits  for  canary 
rockfish,  yellowtail  rockfish,  black  rockfish 


and  blue  rockfish.  and  other  Sebastes 
complex  species  north  of  Cape  Mendocino 
cannot  all  be  achieved.  Similarly,  any  of  the 
southern  Sebastes  complex  species, 
including  canary  rockfish  and  bocaccio, 
could  contribute  as  much  as  500  lb  (227  kg) 
of  the  500-lb  (227  kg)  southern  Sebastes 
limit,  but  only  if  no  other  Sebastes  complex 
species  were  taken  and  retained,  possessed  or 
landed. 
***** 

(e)  Chilipepper.  The  cimiulative 
monthly  limit  for  chilipepper  south  of 
Cape  Mendocino  is  3,000  lb  (1,361  kg) 
per  vessel. 

***** 

(2)*  *  *     . 

(a)*  *  * 

(i)  North  ofaff'OCf  N.  lat.  North  of 
36°00'  N.  lat.,  the  daily  trip  limit  for 
sablefish  is  300  lb  (136  kg),  which 
counts  toward  a  cumulative  trip  limit  of 
2,700  lb  (1,225  kg)  per  calendar  month. 
***** 

(3)  Ungcod.  Lingcod  may  not  be  taken 
and  retained,  possessed  or  landed  by 
any  open  access  gear,  including 
exempted  trawl  gear,  coastwide. 

***** 

Classification 

These  actions  are  authorized  by  the 
regulations  implementing  the  FMP,  and 
are  based  on  the  most  recent  data 
available.  The  aggregate  data  upon 
which  these  actions  are  based  are 
available  for  public  inspection  at  the 
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office  of  the  Administrator,  Northwest 
Region,  NMFS  (see  ADDRESSES)  during 
business  hours. 

NMFS  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
an  opportunity  for  public  comment  on 
this  action  pursuant  to  5  U.S.C. 
553(b)(B)  because  providing  prior  notice 
and  opportimity  for  comment  would  be 
impractical.  It  would  be  impractical 
because  the  trip  limit  period  begins  on 
October  1, 1999,  and  affording 
additional  notice  and  opportunity  for 
public  comment  would  impede  the  due 
and  timely  execution  of  the  agency's 
function  of  managing  fisheries  to 
achieve  OY. 

NMFS  also  finds  good  cause  to  waive 
the  30-day  delay  in  effectiveness 
pursuant  to  5  U.S.C.  553(d)(3)  because 
such  a  delay  would  be  contrary  to  the 
public  interest.  This  action  should  be 
implemented  at  the  beginning  of  the  trip 
limit  period  to  avoid  confusion  and  to 
maximize  the  potential  that  fishers  will 
harvest  the  allocation.  For  these  reasons, 
good  cause  exists  to  waive  the  30-day 
delay  in  effectiveness. 

These  actions  are  taken  under  the 
authority  of  50  CFR  660.323(b)(1)  and 
are  exempt  bom  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  October  1, 1999. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-26100  Filed  10-1-99;  4:16  pm] 

BHJJNG  CODE  3S10-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 
P.D.  100199B] 

Fisheries  of  tlte  Exciusive  Economic 
2U>ne  Off  Alaslca;  Overfished  Rsheries 

g      agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notification  of  overfished 
fishery. 

summary:  NMFS  has  identified  Bering 
Sea  snow  crab  (Chionoecetes  opilio)  and 
St.  Matthew  blue  king  crab 
[Pamlithodes  platypus)  as  overfished. 
This  dociunent  is  intended  to  notify  the 
public  that  the  North  Pacific  Fishery 
Management  Coimcil  (Council)  has  been 
informed  that  these  stocks  are 
overfished  and  has  been  directed  to 
initiate  action  to  end  overfishing  and 


rebuild  the  stocks.  This  notification  is 
necessary  to  comply  with  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  which  requires 
identification  of  overfished  stocks  and 
subsequent  implementation  of 
management  measures  to  rebuild 
overfished  stocks. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gretchen  Harrington,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  Section 
304(e)  of  the  Magnuson-Stevens  Act 
requires  that,  if  the  Secretary  of 
Commerce  (Secretary)  determines  that  a 
fishery  is  overfished,  the  Secretary  shall 
immediately  notify  the  appropriate 
fishery  management  council  and  request 
that  action  be  taken  to  end  overfishing 
in  the  fishery  and  to  implement 
conservation  and  management  measures 
to  rebuild  affected  stocks.  The  fishery 
management  council  has  1  year  from  the 
date  of  notification  to  prepare  a  plan  to 
end  overfishing  in  the  fishery  and  to 
rebuild  affected  stocks. 

On  March  3, 1999,  the  Secretary 
approved  Amendment  7  to  the  Fishery 
Management  Plan  for  the  Bering  Sea/ 
Aleutian  Islands  King  and  Tanner  Crabs 
(64  FR  11390,  March  9, 1999).  Pursuant 
to  section  303(a)(10)  of  the  Magnuson- 
Stevens  Act,  and  the  national  standard 
guidelines  (50  CFR  part  600),  the 
amendment  revised  the  definitions  of 
overfishing,  maximum  sustainable 
yield,  and  optimtun  yield  for  the  king 
and  Taimer  crab  fisheries  in  the  Bering 
Sea/ Aleutian  Islands. 

Based  on  an  analysis  of  the  1999 
NMFS  Eastern  Bering  Sea  trawl  survey 
data,  the  Bering  Sea  snow  crab 
spawning  biomass  and  the  St.  Matthew 
blue  king  crab  spawning  biomass  are 
below  the  minimum  stock  size 
threshold  defined  for  these  stocks,  and 
are  thus  deemed  overfished. 

Pinsuant  to  section  304  of  the 
Magnuson-Stevens  Act,  NMFS  notified 
Mr.  Richard  B.  Lauber,  Council 
Chairman,  by  letter  on  September  24, 
1999,  that  these  crab  stocks  are 
overfished,  as  follows: 

Mr.  Richard  B.  Lauber,  Chairman 

North  Pacific  Fishery  Management  Council 

605  West  4th  Avenue,  Suite  306 

Anchorage,  Alaska  99501-2252 

£>ear  Mr.  Lauber: 

Amendment  7  to  the  Fishery  Management 
Plan  for  the  Bering  Sea/ Aleutian  Islands  King 
and  Tanner  Crahs  (FMF)  revised  the 
definitions  of  overfishing  for  the  FMP  crab 
species.  This  action  was  necessary  for 
compliance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  and  will  advance 
the  Council's  ability  to  achieve,  on  a 
continuing  basis,  the  optimum  yield  from 
fisheries  under  its  jurisdiction. 


Based  on  an  analysis  of  the  1999  NMFS 
Eastern  Bering  Sea  trawl  survey  data,  we 
determine  Bering  Sea  snow  crab 
[Chionoecetes  opilio]  and  St.  Matthew  blue 
king  crab  [Pamlithodes  platypus)  to  be 
overfished  because  the  total  spawning 
biomass  of  each  stock  is  below  the  minimum 
stock  size  threshold  specified  in  the  new 
overfishing  definitions.  A  copy  of  this 
analysis  is  attached. 

This  letter  serves  as  your  official 
notification  that  snow  crab  and  St.  Matthew 
blue  king  crab  are  overfished.  Section  304(e) 
of  the  Magnuson-Stevens  Act  states  that  a 
council  will  have  one  year  from  notification 
of  the  overfished  status  of  a  stock  to  prepare 
and  submit  conservation  and  management 
measures  to  end  overfishing  and  rebuild  the 
affected  stock.  The  rebuilding  program  must 
be  as  short  as  possible,  but  not  exceed  10 
years,  except  if  the  biology  of  the  stock  or 
other  environmental  conditions  dictate 
otherwise. 

Sincerely, 

Steven  Pennoyer, 

Administrator,  Alaska  Region 

Dated:  September  30,  1999. 

Bruce  C.  Moreiiead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 

[FR  Doc.  99-26216  Filed  10-7-99;  8:45  am) 

BILUNG  CODE  3610-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  990304062-9062-01;  I.D. 
100599C] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Aiasica;  Pacific  Cod  by 
Vesseis  Catching  Pacific  Cod  for 
Processing  by  ttie  Inshore  Component 
in  the  Central  Regulatory  Aree  of  the 
GulfofAlasita 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Closure. 

summary:  NMFS  is  prohibiting  directed 
fishing  for  Pacific  cod  by  vessels 
catching  Pacific  cod  for  processing  by 
the  inshore  component  in  the  Central 
Regulatory  Area  of  the  Gulf  of  Alaska 
(GOA).  This  action  is  necessary  to 
prevent  exceeding  the  1999  Pacific  cod 
total  allowable  catch  (TAG)  allocated  to 
vessels  catching  Pacific  cod  for 
processing  by  the  inshore  component  of 
the  Central  Regulatory  Area  of  the  GOA. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  October  5,  1999,  until  2400 
hrs,  A.l.t..  December  31, 1999. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  gioundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  Final  1999  Harvest  Specifications 
of  Groundfish  for  the  GOA  (64  FR 
12904,  March  11, 1999)  and  subsequent 
reserve  apportionment  (64  FR  16362, 
April  5. 1999)  established  the  Pacific 
cod  TAG  allocated  to  vessels  catching 
Pacific  cod  for  processing  by  the  inshore 
component  in  the  Central  Regulatory 
Area  as  38,642  metric  tons  (mt), 
determined  in  accordance  with 
§679.20{c)(4)(ii).  The  directed  fishery 
for  Pacific  cod  by  vessels  catching 
Pacific  cod  for  processing  by  the  inshore 
component  in  the  Central  Regulatory 
Area  was  closed  under  §  679.20(d)(l)(iii) 
on  March  14. 1999,  (64  FR  13122.  March 
17, 1999)  and  reopened  on  September  1, 
1999  (64  FR  46317,  August  25,  1999). 

In  accordance  with  §679.20(d)(l){i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  Pacific  cod  TAG 
apportioned  to  vessels  catching  Pacific 
cod  for  processing  by  the  inshore 
component  of  the  Central  Regulatory 
Area  of  the  GOA  will  be  reached. 
Therefore,  the  Regional  Administrator  is 
establishing  a  directed  fishing 
allowance  of  37,642  mt,  and  is  setting 
aside  the  remaining  1,000  mt  as  bycatch 
to  support  other  anticipated  groundfish 
fisheries.  In  accordance  with 
§  679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently.  NMFS  is  prohibiting 
directed  fishing  for  Pacific  cod  by 
vessels  catching  Pacific  cod  for 
processing  by  the  inshore  component  in 
the  Central  Regulatory  Area  of  the  GOA. 

Maximum  retainable  bycatch  amoimts 
may  be  foimd  in  the  regulations  at 
§  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  final  TAG 
limitations  and  other  restrictions  on  the 
fisheries  established  in  the  final  1999 
harvest  specifications  for  groundfish  in 
the  GOA.  It  must  be  implemented 
immediately  to  prevent  overharvesting 
the  Pacific  cod  TAG  apportioned  to 
vessels  catching  Pacific  cod  for 
processing  by  the  inshore  component  in 


the  Central  Regulatory  Area  of  the  GOA. 
A  delay  in  the  effective  date  is 
impracticable  and  contrary  to  the  public 
interest,  and  further  delay  would  only 
result  in  overharvest.  NMFS  finds  for 
good  cause  that  the  implementation  of 
this  action  should  not  be  delayed  for  30 
days.  Accordingly,  under  5  U.S.C. 
553(d),  a  delay  in  the  effective  date  is 
hereby  waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  October  5, 1999. 
Bruce  C.  Morehead, 
Acting  Director,  Office  of  Sustainable 
Fisheries 

National  Marine  Fisheries  Service. 
(FR  Doc.  99-26326  Filed  10-5-99;  2:50  pm] 
BHXmaCOOE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  990304062-9062-01;  LD. 
100S99B] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaslta;  Pacific  Cod  by 
Vessels  Catching  Pacific  Cod  for 
Processing  by  the  Offshore 
Component  in  the  Central  Regulatory 
Area  of  the  Gulf  of  Aiasiui 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  Pacific  cod  by  vessels 
catching  Pacific  cod  for  processing  by 
the  offshore  component  in  the  CentrJil 
Regulatory  Area  of  the  Gulf  of  Alaska 
(GOA).  This  action  is  necessary  to 
prevent  exceeding  the  1999  Pacific  cod 
total  allowable  catch  (TAG)  allocated  to 
vessels  catching  Pacific  cod  for 
processing  by  the  offshore  component  in 
this  area. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  October  5. 1999.  through 
2400  hrs,  A.l.t.,  December  31, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 


imder  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

In  accordance  with  §  679.20(c)(3)(ii), 
the  final  harvest  specifications  for  the 
GOA  established  die  1999  TAG  of 
Pacific  cod  allocated  to  vessels  catching 
Pacific  cod  for  processing  by  the 
offshore  component  in  the  Central 
Regulatory  Area  as  3,435  metric  tons 
(mt)  (64  FR  12094,  March  11, 1999). 

In  accordance  with  §679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  amoimt  of  the 
Pacific  cod  TAG  allocated  to  vessels 
catching  Pacific  cod  for  processing  by 
the  offshore  component  in  the  Central 
Regulatory  Area  of  the  GOA  will  be 
reached.  Therefore,  the  Regional 
Administrator  is  establishing  a  directed 
fishing  allowance  of  3,135  mt,  and  is 
setting  aside  the  remaining  300  mt  as 
bycatch  to  support  other  anticipated 
groundfish  fisheries.  In  accordance  with 
§679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  Pacific  cod  by 
vessels  catching  Pacific  cod  for 
processing  by  the  offshore  component  in 
the  Central  Regulatory  Area  of  the  GOA. 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

Classification 

This  action  responds  to  die  TAG 
limitations  and  other  restrictions  on  the 
fisheries  established  in  the  final  1999 
harvest  specifications  for  groimdfish  in 
the  GOA.  It  must  be  implemented 
immediately  to  prevent  overharvesting 
the  amoimt  of  the  1999  Pacific  cod  TAG 
allocated  to  vessels  catching  Pacific  cod 
for  processing  by  the  offshore 
component  in  the  Central  Regulatory 
Area  of  the  GOA.  A  delay  in  the 
effective  date  is  impracticable  and 
contrary  to  the  public  interest,  and 
further  delay  would  oidy  result  in 
overharvest.  NMFS  finds  for  good  cause 
that  the  implementation  of  this  action 
shoidd  not  be  delayed  for  30  days. 
Accordingly,  under  5  U.S.C.  553(d),  a 
delay  in  the  effective  date  is  hereby 
waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  imder  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 


Federal  Register /Vol.  64,  No.  195 /Friday,  October  8,  1999 /Rules  and  Regulations 


54793 


Dated:  October  5, 1999. 
Bruce  C.  Morehead, 
Acting  Director.  Office  of  Sustainable 
Fisheries 

National  Marine  Fisheries  Service. 
IFR  Doc.  99-26325  Filed  10-5-99;  2:50  pm) 
BILUNG  CODE  3S10-22-F 
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Proposed  Rules 


Federal  Register 
Vol.  64.  No.  195 
Friday.  October  8,  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  ttie  adoption  of  the  final 
rules. 


DEPARTMENT  OF  JUSTICE 

8  CFR  Ch.  1, 21  CFR  Ch.  N,  28  CFR  Ch. 
I 

Regulatory  Flexibility  Act  Plan-fdr  ttie 
Periodic  Review  of  Ruiee 

agency:  Department  of  Justice. 
ACTION:  Notice  of  regulatory  review. 

summary:  In  accordance  with  the 
requirements  of  section  6i0(a)  of  the 
Regulatory  Flexibility  Act,  the 
Department  of  Justice  is  publishing  this 
revised  Regulatory  Flexibility  Act 
Review  Plan.  The  Act  provides  for 
agencies  to  conduct  a  periodic  review  of 
rules  having  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities.  This  plan  supersedes  the  prior 
Review  Plan  published  by  the 
Department. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hinchmeui,  Senior  Coimsel, 
Office  of  Policy  Development, 
Department  of  Justice,  Room  4258,  Main 
Building,  950  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20530,  telephone 
(202) 514-8059. 
SUPPLEMENTARY  INFORMATION: 

What  Does  Section  610  of  the 
Regulatory  Flexibility  Act  Require? 

Section  610(a)  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  610(a),  requires 
that  each  agency  publish  in  the  Federal 
Register  a  plan  for  the  periodic  review 
of  the  rules  issued  by  that  agency  which 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Section  610(a)  required  each  agency  to 
conduct  its  review  within  ten  years  with 
respect  to  rules  in  effect  when  the 
Regulatory  Flexibility  Act  was  enacted, 
or  within  ten  years  after  promulgation 
with  respect  to  rules  adopted  since  then, 
if  the  rules  meet  the  standard  for  review 
under  section  610(a).  The  purpose  of 
this  review  is  to  determine  whether 
such  rules  should  be  continued  without 
change,  or  should  be  amended  or 
rescinded,  consistent  with  the  stated 
objectives  of  applicable  statutes,  to 
minimize  any  significant  economic 


impact  of  the  rules  on  a  substantial 
nimiber  of  small  entities. 

What  Has  the  Department  Done 
Pursuant  to  Section  610? 

Pursuant  to  section  610,  the 
Department  of  Justice  published  an 
initial  Regulatory  Flexibility  Act  Plan 
for  the  Periodic  Review  of  Rules  in  the 
Federal  Register  on  November  28, 1984 
at  49  FR  46820. 

This  initial  Department  of  Justice 
Review  Plan,  however,  inadvertently 
contained  a  list  of  all  regulations  of  the 
Department  existing  at  that  time  (other 
than  the  organizational  rules  in  28  CFR 
part  0)  without  regard  to  whether  the 
rules  listed  in  the  plan  met  the  test  for 
review  under  section  610,  i.e.,  having  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities." 

The  only  rule  in  effect  at  the  time  of 
enactment  of  the  Regulatory  Flexibility 
Act  that  would  have  had  a  significant 
impact  on  a  substantial  number  of  small 
entities  was  the  Drug  Enforcement 
Administration  (DEA)  diversion  control 
regulation  for  controlled  substances.  As 
discussed  below,  the  DEA  conducted  a 
comprehensive  rulemaking  proceeding 
and  revised  its  existing  regulation  in 
response  to  public  comments  several 
years  ago. 

Section  610(a)  also  provides  that  a 
review  plan  may  be  amended  at  any 
time  by  the  agency  publishing  a  revision 
in  the  Federal  Register.  Accordingly,  by 
this  Notice  the  Department  of  Justice  is 
amending  its  Regulatory  Flexibility  Act 
Review  Plan. 

What  Other  Reviews  of  Its  Rules  Has 
the  Department  Undertaken? 

Subsequent  to  publication  of  the 
initial  Review  Plan,  the  Department's 
regulatory  components  conducted 
thorough  reviews  of  their  rules,  both  in 
1992  and  as  part  of  President  Clinton's 
R^ulatory  Reinvention  Initiative  in 
1995. 

During  the  1995  initiative,  each 
regulatory  component  reviewed  their 
existing  rules  and  identified  those 
regulatory  provisions  that  required 
reinvention  or  elimination.  This  wide- 
ranging  reinvention  effort  examined  all 
of  the  Department's  regulations,  not 
merely  those  few  rules  that  fall  within 
the  statutory  scope  of  section  610.  As  a 
result  of  that  review  process,  many  of 
the  Department's  regulatory  components 
have  eliminated  unnecessary 
regulations  and  reinvented  other 


provisions  to  carry  out  the  Department's 
goals  during  the  Regulatory  Reinvention 
Initiative.  "Die  Department's  entries  in 
past  issues  of  the  semi-annual  Unified 
Agenda  of  Federal  Regulatory  and 
Deregulatory  Actions  identify  the 
Department's  reinvention  initiatives. 

For  example,  though  DEA  did  not 
specifically  publish  a  separate  notice 
under  section  610(c),  it  did  engage  in  a 
full  notice-and-comment  rulemaking  in 
1996  and  1997,  as  part  of  the  President's 
Regulatory  Reinvention  initiative, 
resulting  in  a  substantial  revision  and 
clarification  of  its  entire  diversion 
control  regulations  pertaining  to 
controlled  substances  and  listed 
chemicals.  The  DEA  Final  Rule  was 
published  at  62  FR  13938  (March  24, 
1997). 

In  addition,  as  discussed  below,  the 
Immigration  and  Naturalization  Service 
(INS)  has  proposed  a  comprehensive 
rewriting  of  its  regulations  concerning 
the  employment  verification  process 
and  the  use  of  the  Form  1-9,  which  have 
been  a  source  of  public  confusion  and 
dissatisfaction  in  the  past. 

What  Regulations  of  the  Department 
Are  Still  Sub|ect  To  Review  Under  the 
Ten- Year  Review  Requirement? 

No  further  actions  under  section  610 
are  necessary  with  respect  to  the 
Department's  regulations  that  were  in 
effect  at  the  time  the  Regulatory 
Flexibility  Act  was  enacted.  Based  upon 
a  review  of  the  Department's  regulations 
adopted  since  the  enactment  of  the 
Regulatory  Flexibility  Act,  the  following 
final  rules  may  have  a  "significant 
economic  impact  upon  a  substantial 
number  of  small  entities": 

•  The  Immigration  and  Naturalization 
Services  (INS)  employment 
authorization  and  employer  sanctions 
rules  implementing  the  Immigration 
Reform  and  Control  AQ  (IRCA),  8  CFR 
part  274a  (puWished  at  52  FR  16216, 
May  1,1987); 

•  The  Civil  Rights  Division's  anti- 
discrimination rules  under  Title  III  of 
the  Americans  with  Disabilities  Act 
(ADA)  with  respect  to  commercial 
facilities,  28  CFR  part  36  (published  at 
56  FR  35592,  July  26, 1991); 

•  The  DEA  rules  implementing  the 
Domestic  Chemical  Diversion  Control 
Act  of  1993  (DCDCA),  21  CFR  part  1309 
(pubhshed  at  60  FR  32447,  June  22. 
1995);  and 

•  'The  Federal  Bureau  of  Investigation 
(FBI)  rules  implementing  section  109  of ' 
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the  Communications  Assistance  for  Law 
Enforcement  Act  (GALEA),  28  CFR  part 
100  (published  at  62  FR  13307,  March 
20. 1997). 

As  such,  these  rules  are  appropriately 
the  subject  of  the  periodic  review  under 
section  610(a),  within  ten  years  of  the 
publication  of  the  Final  Rule. 

The  INS  has  already  conducted  the 
review  required  by  section  610  with 
respect  to  8  CFR  part  274a,  "Control  of 
Employment  of  Aliens,"  in  conjunction 
with  a  comprehensive  restructuring  of 
that  rule.  The  INS  Notice  of  Proposed 
Rulemaking,  which  was  published  on 
February  2, 1998,  at  63  FR  5287 ,  would 
completely  rewrite  and  clarify  the 
regulations  according  to  Plain  Language 
principles;  would  amend  the  existing 
standards  to  reduce  instances  of  fraud  or 
confusion  in  the  employment 
verification  process;  and  would 
implement  amendments  made  by  the 
Illegal  Immigration  and  Immigration 
Reform  Act  (IIRIRA),  Pub.  L.  104-208, 
Division  C.  The  proposed  rule  also 
annoimced  the  section  610  review.  Once 
a  Final  Rule  is  published,  the  section 
610  review  of  these  regulations  will  be 
complete. 

Accordingly,  the  schedule  for 
periodic  review  of  regulations  of  the 
Department  of  Justice,  as  required  by 
section  610(a)  of  the  Regiilatory 
Flexibility  Act,  is  as  follows: 


DEPARTMENT  OF  TRANSPORTATION      SUPPLEMENTARY  INFORMATION: 


Regulation 

Year  sched- 
uled for  review 

8  CFR  part  274a,  Control  of 

Pending  (pro- 

Employment of  Aliens 

posed  rule 

(INS). 

published  in 

1998). 

28  CFR  part  36,  Title  III  of 

2000. 

the  Americans  with  Disabil- 

ities Act  (ADA)  with  re- 

spect to  commercial  facili- 

ties (Civil  Rights  Division). 

21  CFR  part  1309,  Domestic 

2004. 

Chemical  Diversion  Control 

Act  of  1993  (DEA). 

28  CFR  part  100,  Section 

2006. 

109  of  the  Communica- 

tions Assistance  for  Law 

Enforcement  Act  (FBI). 

Dated:  August  12. 1999. 
Eleanor  D.  Acheson, 

Assistant  Attorney  General,  Office  of  Policy 

Development. 

[FR  Doc.  99-26109  Filed  10-7-99;  8:45  am) 

MLLMa  CODE  4410-88-M 


Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9&-NM-296-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  British 
Aerospace  (Jetstream)  Model  4101 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  British  Aerospace  (Jetstream) 
Model  4101  airplanes.  This  proposal 
would  require  a  one-time  inspection  of 
the  bottom  aft  roller  of  the  main 
baggage-i)ay  door  structure  for  cracking 
or  damage  to  the  sub-frame;  repetitive 
operational  tests  to  determine  if  the 
coimter-balance  motor  functions 
properly;  and  corrective  actions,  if 
necessary.  This  proposal  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  sub-frame 
damage,  which,  if  left  imdetected,  could 
cause  rapid  decompression  of  the 
airplane  and  consequent  injiuy  to 
passengers  and  crew. 
DATES:  Comments  must  be  received  by 
November  8. 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  98-NM- 
296-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace  Regional  Aircraft 
American  Support,  13850  Mclearen 
Road,  Hemdon,  Virginia  20171.  This 
informanon  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425) 227-1149. 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
envfronmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by  - 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-296-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-296-AD,  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA). 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
certain  British  Aerospace  (Jetstream) 
Model  4101  airplanes.  The  CAA  advises 
that  it  has  received  reports  of  damage  to 
a  sub-frame  that  supports  the  bottom  aft 
roller  of  the  main  baggage  bay  door  due 
to  failure  of  the  spiring  in  the  counter- 
balance motor.  The  deimage  to  the  sub- 
frame  was  caused  by  high  uncontrolled 
loads  applied  to  the  bottom  aft  roller 
bracket  each  time  the  baggage  bay  door 
was  allowed  to  fall  onto  the  stop  in  the 
aft  track.  Such  damage,  if  not  corrected, 
could  result  in  failure  of  the  door 
structure,  which  could  cause  rapid 
decompression  of  the  airplane  and 
consequent  injury  to  passengers  and 
crew. 
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Explanation  of  Relevant  Service 
Information 

The  manufacturer  has  issued 
Jetstream  Service  Bulletin  J41-52-060. 
dated  August  31, 1998,  which  describes 
procedures  for  a  one-time  visual 
inspection  of  the  bottom  door  structiu-e 
for  cracking  or  damage  to  the  sub-frame; 
repetitive  operational  tests  to  determine 
if  the  counter-balance  motor  of  the  meun 
baggage  bay  door  functions  properly; 
and  corrective  actions,  if  necessary.  The 
corrective  actions  involve  repairing  any 
cracked  or  damaged  sub-frame,  and 
replacing  the  failed  motor  with  a  new 
motor  or  repairing  the  motor. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  CAA 
classified  this  service  bulletin  as 
mandatory  and  issued  British 
airworthiness  directive  005-08-98  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
United  Kingdom. 

FAA's  Conclusions 

This  airplane  model  is  manufactiired 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29]  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously,  except  as  discussed  below. 

DifiEerences  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that,  although 
the  service  bulletin  specifies  that  the 
manufacturer  may  be  contacted  for 
disposition  of  certain  repair  conditions, 
this  proposal  would  require  the  repair  of 
those  conditions  to  be  accomplished  in 
accordance  with  a  method  approved  by 
the  FAA,  or  the  Civil  Aviation  Authority 
(CAA)  (or  its  delegated  agent).  In  light 
of  the  type  of  repair  that  would  be 
required  to  address  the  identified  unsafe 


condition,  and  in  consonance  with 
existing  bilateral  airworthiness 
agreements,  the  FAA  has  determined 
that,  for  this  proposed  AD,  a  repair 
approved  by  either  the  FAA  or  the  CAA 
would  be  acceptable  for  compliance 
with  this  proposed  AD. 

Cost  Impact 

The  FAA  estimates  that  43  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  approximately  3  work 
hours  per  airplane  to  accomplish  the 
proposed  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
inspection  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $7,740,  or 
$180  per  airplane. 

It  would  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
proposed  test,  at  em  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  test 
proposed  by  this  AD  on  U.S.  operators 
is  estimated  to  be  $2,580,  or  $60  per 
airplane,  per  test  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Therefore,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  this  proposal  would  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

S  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

British  Aerospace  Regional  Aircraft 

[Formerly  Jetstream  Aircraft  Limited: 
British  Aerospace  (Commercial  Aircraft) 
Limited):  Docket  98-NM-296-AD. 

Applicability:  British  Aerospace  (Jetstream) 
Model  4101  airplanes,  as  listed  in  Jetstream 
Service  Bulletin  J41-52-060,  dated  August 
31, 1998;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  ahered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  sub-fi-ame  damage,  which,  if 
left  undetected,  could  cause  rapid 
decompression  of  the  airplane  and 
consequent  injury  to  passengers  and  crew, 
accomplish  the  following: 

Visual  Inspection 

(a)  Within  1,500  landings  or  within  5 
months  after  the  effective  date  of  this  AD, 
whichever  occurs  first,  perform  a  one-time 
general  visual  inspection  of  the  bottom  aft 
roller  of  the  main  baggage  bay  door  structure 
to  check  for  cracking  or  damage  to  the  sub- 
frame  in  accordance  with  Jetstream  Service 
Bulletin  J41-52-060,  dated  August  31. 1998. 
If  any  cracking  or  damage  is  found,  prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  either  the  Manager, 
International  Branch,  ANM-1 16,  FAA. 
Transport  Airplane  Directorate;  or  the  Civil 
Aviation  Authority  (or  its  delegated  agent). 
For  a  repair  method  to  be  approved  by  the 
Mtinager,  International  Branch,  ANM-1 16,  as 
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required  by  this  paragraph,  the  Manager's 
approval  letter  must  speciflcally  reference 
this  AD. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as  "A 
"  visual  examination  of  an  Interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

Operational  Test 

(b)  Within  30  days  after  the  effective  date 
of  this  AD,  perform  an  operational  test  to 
determine  if  the  counter-balance  motor  of  the 
main  baggage  bay  door  functions  properly  in 
accordance  with  Jetstream  Service  Bulletin 
J41-52-060,  dated  August  31. 1998.  Repeat 
the  operational  test  thereafter  at  intervals  not 
to  exceed  5  days.  If  the  motor  fails  during  any 
operational  test,  within  10  flights  after 
accomplishing  the  test,  either  replace  the 
motor  with  a  new  motor  or  repair  in 
accordance  with  the  service  bulletin,  and 
accomplish  the  actions  specifted  in 
paragraph  (a)  of  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  conunents  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  PennitB 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  005-08—98. 

Issued  in  Renton,  Washington,  on  October 
4, 1999. 
D.  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-26278  Filed  10-7-99;  8:45  am) 
WLUNG  CODE  4910-13-P 
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AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Airbus  Model  A330-301,  -321,  and 
-322  series  airplanes,  and  Model  A340- 
211,  -212,  -213,  -311,  -312,  and  -313 
series  airplanes.  This  proposal  would 
require  repetitive  replacements  of  the 
yaw  damper  actuator  installed  on  active 
position  with  a  new  or  overhauled  yaw 
damper  actuator.  This  proposal  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  hydraulic 
leakage  from  the  yaw  damper  actuator 
installed  on  active  position  due  to 
premature  wear  of  the  dynamic  seals 
between  the  actuator  piston  and  the 
piston  bearing.  Hydraidic  leakage  coiUd 
lead  to  complete  loss  of  the  green 
hydraulic  circuit,  which  could  result  in 
reduced  controllability  of  the  airplane. 
DATES:  Comments  must  be  received  by 
November  8,  1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
195-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  hidustrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager. 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton,  Washington 


98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPt.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commtinications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-publfc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rides 
Docket. 

Commenters  vrishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-195-AD."  The 
postcard  will  be  date  stamped  and 
rettimed  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-114.  Attention:  Rules  Docket  No. 
99-NM-195-AD,  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  1' Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  all  Airbus  Model 
A33O-301,  -321,  -322  series  airplanes, 
and  Model  A340-211,  -212.  -213,  -311, 
-312,  and  -313  series  airplanes.  The 
DGAC  advises  that  it  has  received 
several  reports  of  hydraulic  fluid 
leakage  from  the  yaw  damper  actuator 
installed  on  active  position. 
Investigation  has  revealed  that  the 
hydraulic  leakage  was  caused  by 
premattire  wear  of  the  dynamic  seals 
between  the  actuator  piston  and  the 
piston  bearing.  This  condition,  if  not 
corrected,  could  lead  to  complete  loss  of 
the  green  hydraulic  circuit,  which  could 
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result  in  reduced  controllability  of  the 
airplane. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletins 
A33O-27-3055,  Revision  01,  dated  July 
1, 1998  (for  Model  A330  series 
airplanes)  and  A340-2  7-4063,  Revision 
01.  dated  July  1. 1998  (for  Model  A340 
series  airplanes),  which  describe 
procedures  for  repetitive  replacements 
of  the  yaw  damper  actuator  installed  on 
active  position  with  a  new  or 
overhauled  yaw  damper  actuator.  The 
DGAC  classiHed  these  service  bulletins 
as  mandatory  and  issued  French 
airworthiness  directives  1998-100- 
067(B)  R2,  dated  May  19, 1999,  and  98- 
104-083(8),  dated  February  25, 1998,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclusions 

These  airplane  models  are 
manufactiu^d  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regidations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Piusuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  described 
previously. 

Interim  Action 

This  is  considered  to  be  interim 
action.  The  manufacturer  has  advised 
that  it  ciurently  is  developing  a 
modification  that  will  positively  address 
the  imsafe  condition  addressed  by  this 
AD.  Once  this  modification  is 
developed,  approved,  and  available,  the 
FAA  may  consider  additional 
rulemaking. 

Cost  Impact 

Currently,  there  are  no  Airbus  Model 
AS30-301,  -321,  -322  series  airplanes, 
or  Model  A340-211,  -212,  -213,  -311, 


-312,  and  -313  series  airplanes  on  the 
U.S.  Register. 

However,  should  an  affected  airplane 
be  imported  and  placed  on  the  U.S. 
Register  in  the  futiue,  it  would  require 
approximately  2  work  hours  to 
accomplish  the  proposed  replacement, 
at  an  average  labor  rate  of  $60  per  work 
hour.  The  manufactiuer  has  committed 
previously  to  its  customers  that  it  will 
bear  the  cost  of  replacement  parts.  As  a 
result,  the  cost  of  those  parts  are  not 
attributable  to  this  proposed  AD.  Based 
on  these  figiu-es,  the  cost  impact  of  this 
proposed  AD  woidd  be  $120  per 
airplane,  per  replacement  cycle. 

Regulatory  Impact 

The  regidations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  govenunent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evfduation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  99-NM-195-AD. 

Applicability:  All  Model  A330-301.  -321. 
and  -322  series  airplanes,  and  Model  A340- 
211.  -212,  -213,  -311.  -312.  and  -313  series 
airplanes;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For     - 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  emd,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  hydraulic  leakage  from  the  yaw 
damper  actuator  which  could  lead  to 
complete  loss  of  the  green  hydraulic  circuit, 
which  could  result  in  reduced  controllability 
of  the  airplane,  accomplish  the  following: 

Repetitive  Replacement 

(a)  Prior  to  the  accumulation  of  6,500  total 
flight  hours,  or  within  500  flight  hours  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  replace  the  yaw  damper  actuator 
installed  on  active  position  with  a  new  or 
overhauled  yaw  damper  actuator  in 
accordance  with  Airbus  Service  Bulletins 
A330-27-3055,  Revision  01,  dated  July  1, 
1998  (for  Model  A330  series  airplanes);  or 
A340-2  7-4063,  Revision  01,  dated  July  1, 
1998  (for  Model  A340  series  airplanes);  as 
applicable.  Thereafter,  repeat  the 
replacement  at  intervals  not  to  exceed  6,500 
flight  hours. 

Note  2:  Replacement  of  yaw  dampers 
accomplished  prior  to  the  effective  date  of 
this  AD  in  accordance  with  Airbus  Service 
Bulletin  A330-27-3055,  dated  August  26, 
1997  (for  Model  A330  series  airplanes),  or 
Airbus  Service  Bulletin  A340-27-4063, 
dated  August  26. 1997  (for  Model  A340  series 
airplanes);  as  applicable;  is  an  acceptable 
method  of  compliance  for  the  initial 
replacement  required  by  paragraph  (a)  of  this 
AD. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
, existence  of  approved  alternative  methods  of 
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compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  1998- 
100-067(8)  R2,  dated  May  19,  1999,  and  98- 
104-083(8),  dated  February  25, 1998. 

Issued  in  Rentun,  Washington,  on  October 
4. 1999. 

D.  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  99-26279  Filed  10-7-99;  8:45  am] 
BIUMG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  9a-ANE-61^0] 
RIN  2120-AA64 

Airworthiness  Directives;  Pratt  & 
Whitney  PW2000  Series  Turl>ofan 
Engines 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  Pratt  & 
Whitney  (PW)  PW2000  series  turbofan 
engines,  that  currently  requires 
revisions  to  the  engine  manufacturers 
time  limits  section  (TLS)  to  include 
enhanced  inspection  of  selected  critical 
life-limited  parts  at  each  piece-part 
exposure.  This  action  would  add 
additional  critical  life-limited  parts  for 
enhanced  inspection.  This  proposal  is 
prompted  by  additional  focused 
inspection  procedures  for  other  critical 
life-limited  rotating  engine  parts  that 
have  been  developed  by  the 
manufacturer.  The  actions  specified  in 
the  proposed  AD  are  intended  to 
prevent  critical  life-limited  rotating 
engine  part  failure,  which  could  result 
in  an  uncontained  engine  failure  and 
damage  to  the  airplane. 

DATES:  Comments  must  be  received  by 
December  7,  1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 


Attention:  Rules  Docket  No.  98-ANE- 
61-AD,  12  New  England  Executive  Park. 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ane- 
adcomment@faa.gov."  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line.  Comments 
may  be  inspected  at  this  location 
between  8:00  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christopher  Spiimey,  Aerospace 
Engineer,  Engine  Certification  Office, 
FAA,  Engine  and  Propeller  Directorate, 
12  New  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone 
(781)  238-7175,  fax  (781)  238-7199. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simimarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-61-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-ANE-61-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 


Discussion 

On  April  2, 1999,  the  Federal 
Aviation  Administration  (FAA)  issued 
airworthiness  directive  (AD)  99-08-14, 
Amendment  39-11120  (64  FR  17949, 
April  14,  1999),  to  require  within  the 
next  30  days  after  the  effective  date  of 
this  AD,  revisions  to  the  Time  Limits 
Section  (TLS)  of  the  Engine  Manuals 
(EM's),  and  for  air  carriers  the  approved 
continuous  airworthiness  maintenance 
program,  to  include  required  enhanced 
inspection  of  selected  critical  life- 
limited  parts  at  each  piece-part 
exposure.  That  amendment  was 
prompted  by  a  Federal  Aviation 
Administration  (FAA)  study  of  in- 
service  events  involving  uncontained 
failures  of  critical  rotating  engine  parts 
which  indicated  the  need  for  improved 
inspections.  The  improved  inspections 
are  needed  to  identify  those  critical 
rptating  parts  with  conditions,  that  if 
allowed  to  continue  in  service,  could 
result  in  uncontained  failures.  That 
condition,  if  not  corrected,  could  result 
in  critical  life-limited  rotating  engine 
part  failure,  which  could  result  in  an 
uncontained  engine  failure  and  damage 
to  the  airplane. 

Reason  for  This  Supersedure 

Since  the  issuance  of  that  AD, 
additional  focused  inspection 
procedures  for  the  high  pressure  turbine 
(HPT)  1st  stage  disk  and  the  HPT  2nd 
stage  disk  have  been  developed  by  PW. 

Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Pratt  &  Whitney  (PW) 
PW2000  series  turbofan  engines  of  the 
same  type  design,  this  AD  supersedes 
AD  99^8-14  to  require  the  additional 
critical  life-limited  rotating  engine  parts 
to  be  subject  to  focused  inspection  at 
each  piece-part  opportiuiity. 

Economic  Analysis 

There  are  approximately  812  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  677 
engines  installed  on  aircraft  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  8  work  hours  per  engine 
to  accomplish  the  proposed  inspections, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$324,960  ($480  per  engine). 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
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various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  detennined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Sub|ect8  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  piu-suant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amsndsd] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-11120,  (64  FR 
17949,  April  13, 1999),  and  by  adding 

a  new  airworthiness  directive. 

Pratt  k  Whitney:  Docket  No.  98-ANE-61- 
AD. 

Applicability:  Pratt  &  Whitney  (PW) 
PW2037.  PW2040.  PW2037M.  PW2240. 
PW2337.  PW2043.  PW2643,  and  PW2143. 
series  turl>ofan  engines,  installed  on  but  not 
limited  to  Boeing  757  series  and  Uyushin  VL- 
96T  series  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 


Part  nomenclature 


Hub.  1st  StgComp. 
Disk— HPT  1st  Stg 
Disk— HPT  1st  Stg 
Disk— HPT  1st  Stg 
Disk— HPT  1st  Stg 
Disk— HPT  1st  Stg 
Disk— HPT  1st  Stg 
Disk— HPT  1st  Stg 
Disk— HPT  2nd  Stg 
Disk— HPT  2nd  Stg 
Hub— HPT  2nd  Stg 
Hub— HPT  2nd  Stg 
Hut>— HPT  2nd  Stg 
Hul>-HPT  2nd  Stg 


Part  No.  (P/N) 


1A9001  (Assy  P/N 
1A5301  (Assy.  P/N 
1A5301-001  (Assy 
1B2601  (Assy.  P/N 
1B2601-001  (Assy. 
1B3601  (Assy.  P/N 
1B3601-001  (Assy. 
1B7801  (Assy.  P/N 
1A8302  (Assy.  P/N 
1B1002  (Assy.  P/N 
181202  (Assy.  P/N 
184902  (Assy.  P/N 
1B6602  (Assy.  P/N 
188002  (Assy.  P/N 


this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  imsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  critical  life-limited  rotating 
engine  part  failure,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  airplane,  accomplish  the  following: 

(a)  Within  the  next  30  days  after  the 
effective  date  of  this  AD,  revise  the 
manufacturer's  Time  Limits  section  (TLS)  of 
the  manufactiirer's  engine  manual.  Part 
Numbers  (P/N's)  1A6231  and  1B2412,  as 
appropriate  for  the  PW  PW2037,  PW2040, 
PW2037M,  PW2240,  PW2337,  PW2043, 
PW2643,  and  PW2143  series  turbofan 
engines,  and  for  air  carriers  revise  the 
approved  continuous  airworthiness 
maintenance  program,  by  adding  the 
following: 
"MANDATORY  INSPECTIONS 

(1)  Perform  inspections  of  the  following 
parts  at  each  piece-part  opportimity  in 
accordance  with  the  instructions  provided  in 
the  PW2000  series  Engine  Manuals: 


1A9021)  

1A5921)  

P/N  1A5921-001)  

1B2671)  

P/N  182671-001)  

183621)  

P/N  183621-001)  

1B7621)  Post  SB  72-608 

1B0454)  

180972)  

1B1710  or  181172)  

184552)  

186232  or  1B7572)  

187722)  


Manual 
section 


72-31-04 
72-52-00 
72-52-02 
72-52-02 
72-52-02 
72-52-02 
72-52-02 
72-52-02 
72-52-02 
72-52-02 
72-52-02 
72-52-02 
72-52-02 
72-52-02 


lnspectk)n 


Inspection — 06 
Inspection/Check— 02 
Inspection/Check — 02 
Inspection/Check— 02 
Inspection/Check— 02 
Inspection/Check— 02 
Inspection/Check— 02 
Inspection/Check — 02 
Inspection/Check — 02 
Inspection/Check— 02 
Inspection/Check— 02 
Inspection/Check— 02 
Inspection/Check— 02 
Inspection/Check— 02 


(2)  For  the  purposes  of  these  mandatory 
inspections,  piece-part  opportunity  means: 

(i)  The  part  is  considered  completely 
disassembled  when  done  in  accordance  with 
the  disassembly  instructions  in  the 
manufacturer's  engine  manual  to  either  part 
number  level  listed  in  the  table  above,  and 

(ii)  The  part  has  accumulated  more  than 
100  cycles  in  service  since  the  last  piece-part 
opportunity  inspection,  provided  that  the 
part  was  not  damaged  or  related  to  the  cause 
for  its  removal  from  the  engine." 

(b)  Except  as  provided  in  paragraph  (c)  of 
this  AD,  and  notwithstanding  contrary 
provisions  in  §  43.16  of  Federal  Aviation 
Regulations  (14  CFR  43.16),  these  enhanced 
inspections  shall  be  performed  only  in 
accordance  with  the  TLS  of  the  appropriate 
PW2000  series  engine  manuals. 


(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 


(e)  FAA-certificated  air  carriers  that  have 
an  approved  continuous  airworthiness 
maintenance  program  in  accordance  with  the 
record  keeping  requirement  of  §  121.369(c)  of 
the  Federal  Aviation  Regulations  [14  CFR 
121.369(c)]  of  this  chapter  must  maintain 
records  of  the  mandatory  inspections  that 
result  from  revising  the  Time  Limits  section 
of  the  Instructions  for  Continuous 
Airworthiness  (ICA)  and  the  air  carrier's 
continuous  airworthiness  program. 
Alternately,  certificated  air  carriers  may 
establish  an  approved  system  of  record 
retention  that  provides  a  method  for 
preservation  and  retrieval  of  the  maintenance 
records  that  include  the  inspections  resulting 
from  this  AD,  and  include  the  policy  and 
procedures  for  implementing  this  alternate 
method  in  the  air  carrier's  maintenance 
manual  required  by  §  121.369(c)  of  the 
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Federal  Aviation  Regulations  (14  CFR 
121.369(c)l;  however,  the  alternate  system 
must  be  accepted  by  the  appropriate  PMl  and 
require  the  maintenance  records  be 
maintained  either  indefinitely  or  until  the 
work  is  repeated.  Records  of  the  piece-part 
inspections  are  not  required  under  §  121.380 
(a)(2)(vi)  of  the  Federal  Aviation  Regulations 
[14  CFR  121.380(a)(2)(vi)l.  All  other 
Operators  must  maintain  the  records  of 
mandatory  inspections  required  by  the 
applicable  regulations  governing  their 
operations. 

Note  3:  The  requirements  of  this  AD  have 
been  met  when  the  engine  manual  changes 
are  made  and  air  carriers  have  modified  their 
continuous  airworthiness  maintenance  plans 
to  reflect  the  requirements  in  the  engine 
manuals. 

Issued  in  Burlington,  Massachusetts,  on 
September  30,  1999. 

David  A.  Downey, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  99-26207  Filed  10-7-99;  8:45  am] 
BOUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclcet  No.  99-CE-39-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  LET,  a.s. 
Model  L-420  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  LET,  a.s. 
(LET)  Model  L-420  airplanes.  The 
proposed  AD  would  require  revising  the 
Airplane  Flight  Manual  (AFM)  to 
include  requirements  for  activation  of 
the  airframe  pneiunatic  deicing  boots. 
The  proposed  AD  is  the  result  of  reports 
of  in-flight  incidents  and  an  accident 
that  occiured  in  icing  conditions  where 
the  airfirame  pneimiatic  deicing  boots 
were  not  activated.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  assiu-e  that  flightcrews 
activate  the  pneumatic  wing  and  tail 
deicing  boots  at  the  first  signs  of  ice 
accumulation.  This  action  will  prevent 
reduced  controllability  of  the  aircraft 
due  to  adverse  aerod)niamic  effects  of 
ice  adhering  to  the  airplane  prior  to  the 
first  deicing  cycle. 

DATES:  Comments  miist  be  received  on 
or  before  December  1, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 


Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  99-CE-39- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  holidays  excepted. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  P.  Dow.  Sr.,  Aerospace  Engineer. 
FAA,  Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City.  Missouri 
64106;  telephone:  (816)  426-6932; 
facsimile:  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views  ^  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposal's  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-CE-3^AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region.  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  99-CE-39-AD,  Room  1558, 
601  E.  12th  Street.  Kansas  City.  Missouri 
64106. 

Discussion 

On  January  9, 1997.  an  Empresa 
Brazileira  de  Aeronautica.  S.A. 
(EMBRAER)  Model  EMB-120RT  series 
airplane  was  involved  in  an 
uncommanded  roll  excursion  and 


consequent  rapid  descent  that  resulted 
in  an  accident  near  Monroe,  Michigan. 
The  post-accident  investigation 
conducted  by  the  National 
Transportation  Safety  Board  (NTSB) 
concluded  that  the  airplane  had 
accumulated  a  thin,  rough  layer  of  ice 
on  its  lifting  surfaces.  That 
accumulation  of  ice.  in  combination 
with  the  slowing  of  the  airplane  to  an 
airspeed  inappropriate  for  the  icing 
conditions  in  which  the  airplane  was 
flying,  resulted  in  loss  of  control  that 
was  not  corrected  before  the  airplane 
impacted  the  groimd.  The  NTSB  also 
concluded  that  the  flight  crew  did  not 
activate  the  wing  and  tail  pneumatic 
deicing  boots.  An  NTSB 
recommendation  related  to  this  accident 
requested  that  the  FAA  mandate  that 
pneumatic  deicing  boots  be  turned  on  as 
soon  as  the  airplane  enters  icing 
conditions. 

The  FAA  has  reviewed  the  icing- 
related  incident  history  of  certain 
airplanes,  and  has  determined  that  icing 
incidents  may  have  occurred  because 
pneumatic  deicing  boots  were  not 
activated  at  the  first  evidence  of  ice 
accretion.  As  a  result,  the  handling 
qualities  or  the  controllability'  of  the 
airplane  may  have  been  reduced  due  to 
the  accumulated  ice.  That  factor  was 
present  in  the  accident  discussed 
previously  and,  as  such,  constitutes  an 
unsafe  condition. 

Request  for  Information 

On  October  1. 1998,  the  FAA  sent 
letters  to  certain  manufacturers  of 
airplanes  certified  in  accordance  with 
part  25  of  the  Federal  Aviation 
RegiUations  (14  CFR  part  25).  The  letters 
requested  certain  icing  system  design 
information  and  operational  procedures 
applicable  to  their  airplanes  concerning 
flight  during  icing  conditions.  The 
letters  also  requested  that  manufacturers 
provide  data  showing  that  the  aircraft 
has  safe  operating  characteristics  with 
ice  accreted  on  the  protected  surfaces 
(boots).  The  manufacturers  we're  asked 
to  provide  data  using  the  following 
assumptions:  The  most  adverse  ice 
accumulation  possible  during  operation 
in  the  icing  envelope  specified  in  part 
25,  Appendix  C  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25).  and  that 
recommended  procedures  for  deicing 
boot  operation  were  used.  Additionally, 
the  manufacturers  were  asked  to 
provide  information  related  to  operation 
of  the  autopilot  during  icing  conditions, 
and  for  information  related  to 
appropriate  operating  speeds  for  icing 
operations. 

No  information  received,  as  a  result  of 
that  request,  has  caused  the  FAA  to 
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reconsider  the  previous  conclusion  that 
an  vmsafe  condition  may  exist. 

Public  Meeting 

Subsequent  to  the  collection  of  those 
design  and  operational  data,  the  FAA 
held  an  international  conference  on 
"Inflight  Operations  in  Icing 
Conditions",  in  Washington.  DC,  on 
February  2-4, 1999.  The  purpose  of  the 
conference  was  to  discuss  the  status  of 
the  FAA  Icing  Plan  and  other  related 
efforts.  Additionally,  the  conference 
provided  a  forum  for  representatives  of 
industry  to  express  their  viewpoints  on 
current  information  related  to  activation 
of  deicing  boots,  minimum  airspeeds, 
autopilot  operation  in  icing  conditions, 
flightcrew  information  needs,  and 
flightcrew  training.  Certain  information 
presented  at  that  meeting  is  discussed  in 
this  proposed  rule  in  the  following 
section. 

Delajred  Activation  of  Pneumatic 
Deicing  Boots 

In  accordance  with  manufacturer 
instructions  and  FAA-approved  airplane 
flight  manual  (AFM)  procedures,  the 
flightcrews  of  most  airplanes  equipped 
with  pneiunatic  deicing  boots  delay  the 
initial  activation  of  the  boots  imtil  a 
certain  quantity  of  ice  has  accumulated 
on  the  protected  surfaces  (boots).  Some 
crews  routinely  wait  for  V*  to  V2  inch  of 
ice  to  accumulate,  and  at  least  one 
airplane  type  is  routinely  flown  with  up 
to  1 V2  inches  of  ice  on  the  protected 
surfaces  before  the  initial  activation  of 
the  deicing  boots. 

Ice  Bridging 

In  the  past,  concern  about  "ice 
bridging"  on  early  pneumatic  deicing 
boot  designs  resulted  in  the  common 
practice  of  delaying  activation  of  ice 
protection.  Ice  bridging  of  pneumatic 
deicing  boots  occurred  when  a  thin 
layer  of  ice  is  siifficiently  plastic  to 
deform  to  the  shape  of  the  inflated 
deicing  boot  tube  without  being 
fractured  and  shed  during  the  ensuing 
tube  deflation.  As  the  deformed  ice 
hardens  and  accretes  additional  ice,  the 
deicing  boot  becomes  ineffective  in 
shedding  the  "sheath"  of  ice.  However, 
ice  accimiulation  resulting  from  delayed 
activation  may  pose  an  unsafe  condition 
due  to  the  resultant  adverse 
aerodynamic  effects  on  the  airplane's 
performance  or  handling  qualities. 

In  November  1997,  the  FAA  and  the 
National  Aeronautics  and  Space 
Administration  (NASA)  co-sponsored 
an  international  workshop  on  aircraft 
deicing  boot  ice  bridging.  The  objective 
of  the  workshop  was  to  provide  an  open 
forum  for  investigating  the  existence  of 
deicing  boot  bridging  and  other 


concerns  related  to  activating  ice 
protection  systems  at  the  initial 
detection  of  inflight  icing.  Sixty-seven 
representatives  from  airframe  and 
deicing  boot  manufacturers,  various 
airlines,  the  pilot  community,  NASA, 
the  National  Transportation  Safety 
Board,  non-US  civil  aviation  authorities, 
and  the  FAA  participated.  At  the 
workshop  no  evidence  was  presented  to 
substantiate  that  aircraft  with  modem 
deicing  boot  designs  experience  ice 
bridging.  The  general  consensus  of  the 
workshop  participants  was  that  ice 
bridging  is  not  a  problem  for  modem 
pneumatic  deicing  boot  designs  due  to 
the  use  of  higher  air  supply  pressures, 
faster  boot  inflation  and  deflation 
cycles,  and  smaller  boot  chambers.  Icing 
wind  tunnel  and  flight  testing  of  these 
newer  design  featxires  with  automatic 
cycling  have  demonstrated  successful 
shedding  of  ice  when  activated  at  the 
onset  of  ice  accretion,  with  ice  not  shed 
on  the  initial  deicing  boot  cycle 
continuing  to  increase  in  thickness  and 
being  shed  during  subsequent  cycles. 

During  the  previously  discussed 
November  1997  international  workshop, 
the  inability  of  flightcrews  to  accurately 
gauge  wing  and  control  siufaces  ice 
accretion  duckness  before  activating  the 
deicing  boots  was  recognized.  Also, 
increased  airplane  drag  resulting  from 
ice  accretion  was  recognized  as  a 
potential  contributing  cause  of 
inadvertent  airspeed  loss  that 
characterized  most  in-flight  icing  related 
accidents  and  incidents.  Two  airframe 
manufacturers,  whose  products 
comprise  a  substantial  percentage  of  the 
turbopropeller  transport  fleet,  reported 
that,  because  of  these  concerns  they 
recommend  activating  the  automatic 
airframe  deicing  system  at  first  onset  of 
airframe  icing.  Those  manufacturers 
have  received  no  reports  of  deicing  boot 
ice  bridging  events  for  these  airplanes. 

The  FAA  considers  that  ice 
accumulation  on  protected  surfaces  due 
to  delayed  boot  activation  constitutes  a 
potential  safety  concern.  However,  the 
FAA  recognizes  that  not  all  airplanes 
may  be  equipped  with  "modem" 
deicing  boots  (as  that  term  is  used  in 
this  NPRM).  The  FAA  specifically 
invites  the  submission  of  comments  and 
other  data  regarding  the  effects  of  this 
proposed  AD  on  airplanes  equipped 
with  older  pneumatic  deicing  boots, 
including  arguments  for  the  retention  of 
existing  activation  delays  for  these 
older-style  deicing  boots. 

Residual  Ice 

During  the  February  conference,  the 
attendees  agreed  that  the  airplane  is  at 
risk  while  the  airplane  is  accreting  ice, 
and  that  the  airplane  must  be 


adequately  protected  to  ensure  that  no 
adverse  handling  and  performance 
characteristics  develop.  An  additional 
concern  discussed  at  the  conference  was 
the  possibility  that  early  activation  of 
the  ice  protection  system  might  degrade 
the  ice  shedding  effectiveness  of  the 
deicing  boots,  resulting  in  increased 
residual  ice,  i.e.,  there  would  be  more 
ice  fragments  remaining  on  the  deicing 
boots  than  would  exist  if  a  more 
substantial  quantity  of  ice  was  allowed 
to  form  before  the  first  ice  shedding 
cycle.  However,  the  FAA  does  not 
concur.  No  data  has  been  provided  that 
shows  that  the  presence  of  residual  ice 
following  an  earlier  activation  of  the 
deicing  boots  is  more  hazardous  than 
delaying  cycling  of  the  boots  until  the 
ice  accretes  to  a  larger,  specific 
thickness.  In  fact,  testing  in  icing 
conditions  has  shown  that  residual  ice 
remaining  on  the  boots  after  the  initial 
boot  cycle  is  removed  during 
subsequent  cycles. 

As  reported  dining  the  November 
1997  international  workshop, 
manufecturers  of  a  substantial 
percentage  of  the  turbopropeller 
transport  fleet  have  reported  satisfactory 
in-flight  icing  operations  of  their 
products  with  recommended  procedures 
to  activate  operation  of  the  deicing  boots 
in  the  automatic  mode  at  the  onset  of 
airframe  icing. 

Therefore,  the  FAA  considers  that  the 
activation  of  pneumatic  wing  and  tail 
deicing  boots  at  the  first  signs  of  ice 
accumulation  is  warranted.  The  FAA 
specifically  invites  the  submission  of 
data  to  substantiate  that  operating  the 
deicing  boots  at  the  first  sign  of  ice 
accretions  is  more  hazardous  than 
delaying  boot  activation  imtil  a  specific 
thickness  of  ice  has  acciunulated. 

Other  Considerations 

The  FAA  recognizes  that  there  may  be 
some  phases  of  flight  diuing  which  use 
of  the  deicing  boots  may  be 
inappropriate.  For  example,  a  deicing 
boot  inflation  cycle  that  begins 
immediately  before  or  during  the 
landing  flare  or  the  takeoff  rotation  may 
cause  unexpected  loss  of  lift  or  other 
adverse  aerodynamic  events.  This 
proposed  AD  explicitly  does  not 
supersede  procedures  in  the  AFM  that 
prohibit  using  deicing  boots  for  certain 
phases  of  flight  [e.g.,  during  take-off. 
final  approach,  and  landing). 

The  FAA  specifically  invites  the 
submission  of  comments  and  other  data 
regarding  adverse  effects  that  may  occur 
during  specific  phases  of  flight, 
including  takeoff,  final  approach,  or 
landing.  Any  recommended  speed 
restrictions  or  other  operational 
procedures  that  would  be  necessary  in 


Federal  Register /Vol.  64,  No.  195 /Friday,  October  8,  1999 /Proposed  Rules 


54803 


order  to  mitigate  any  adverse 
aerod5aiamic  effects  of  deicing  boot 
inflation  during  critical  phases  of  flight 
should  be  fully  explained  and 
documented. 

The  FAA's  Determinatioii 

The  FAA  is  aware  that,  based  on 
previous  procedures  provided  to 
flightcrews  of  many  airplanes  equipped 


with  deicing  boots,  a  historical 
precedent  has  been  set  that  permits 
waiting  to  activate  the  deicing 
equipment.  In  light  of  this  information 
and  based  on  reports  received,  the  FAA 
considers  that  certain  procedures 
should  be  included  in  the  Limitations 
Section  of  the  AFM  for  all  LET  Model 
L-420  airplanes  to  require  immediate 
activation  of  the  ice  protection  systems 


when  any  ice  accumulation  is  detected 
on  the  airplane. 

This  proposed  action  is  one  of  a 
number  of  proposed  AD's  being  issued 
on  airplanes  that  have  been  determined 
to  be  subject  to  the  same  identified 
unsafe  conditions.  CurrenUy  proposed 
AD's  for  other  airplanes  that  are 
equipped  with  pneumatic  deicing  boots 
address  the  following  airplanes: 


Airplane  models 


Industrie  Aeronautiche  e  Mecchaniche,  Model  P-1 80  Airplanes  

Pilatus  Britten-Norman  Ltd.,  BN-2T  Series  Airplanes  !....!"!""1"1"! !!!  ! 

Pilatus  Aircraft  Ltd.,  Models  PC-12  and  PC-12/45  Airplanes ""!!!""."!"!!!!!!"]!!!!."."!,."!!!!!!!!! 

Partenavia  Costruzioni  Aeronauticas,  S.p.A.,  Models  AP68TP  300  "Spartacus"  and  AP68TP  600  'ViatoT  Aiipiaries 

Mitsubishi  Heavy  Industries,  Ltd.,  MU-2B  Series  Airplanes 

British  Aerospace,  Jetstream  Models  3101  and  3201  Airplanes .__. !!!!!!!!1'!I!!!!!I!^!!!!^!!!!!!!I! 

Harbin  Aircraft  Manufacturing  Corp.,  Model  Y12  IV  airplanes 7. !.'."..""."."!"""!!!!!!!."!! 

Empresa  Brasileira  de  Aeronautica  S.A.  (Embraer),  Models  EMB-110P1  and  EMB-110P2  Airplanes  ""!"""!'"""! 

Domier  Luftfahrt  GmbH,  228  Series  Airplanes  

Bombardier  Inc.,  DHC-6  Series  Airplanes !1!...."!.1"I!!!!!!!!!"!!!"!!."1 

The  Cessna  Aircraft  Company,  208  Series  Airplanes !!!I™! 

Raytheon  Aircraft  Company,  90,  99,  100,  200,  300,  1900,  and  2000  Series  Airplanes  ...!."!_1"!!!"!!!!!™!II!!.'1'."!!!!I!." 

Aerospace  Technologies  Of  Australia  Pty  Ltd.,  Models  N22B  and  N24A  

Short  Brothers  &  Hariand  Ltd.,  Models  SC-7  Series  2  and  SC-7  Series  3  Airplanes 

The  New  Piper  Aircraft,  Inc.,  PA-31  Series  Airplanes „ 

SOCATA— Groupe  AEROSPATIALE,  Model  TBM  700  Airplanes „ !...!.!.""!!."!!!!!!!!!"!!!"!!"! 

Twin  Commander  Aircraft  Corporation,  600  Series  Airplanes .".".!"!!""." 

Fairchild  Aircraft  Corporation,  SA226  and  SA227  Series  Airplanes 1Z!!!!!!!.!!."!!!!!!Z!!!!."!.""!!!!! 

The  Cessna  Aircraft  Company,  Models  425  and  441  Airplanes  .. 

Cessna  Aircraft  Company,  Models  500,  550,  and  560  Airplanes 

Sabreliner  Corporation  Models,  40,  60,  70,  and  80  Series  Airplanes  

Gulfstream  Aerospace,  Model  G-159  Series  Airplanes 

McDonnell  Douglas,  Models  DC-3  and  DC-4  Series  Airplanes 

Mitsubishi  Heavy  Industries,  Model  YS-11  and  YS-11A  Series  Airplanes 

Frakes  Aviation  Model  G-73  (Mallard)  and  G-73T  Series  Airplanes 

Lockheed,  Models  L-14  and  L-18  Series  Airplanes  

Fairchild  Models  F27  and  FH227  Series  Airplanes  

Aerospatiale  Models  ATR-42/ATR-72  Series  Airplanes 

Jetstream  Model  BAe  ATP  Airplanes 

Jetstream  Model  4101  Airplanes .„ 

British  Aerospace  Model  HS  748  Series  Airplanes 

Saab  Model  SF340A/SAAB  340B/SAAB  2000  Series  Airplanes ; 

CASA  Model  C-212/CN-235  Series  Airplanes „ „ 

Domier  Model  328-100  Series  Airplanes  * ., 

Lockheed  Model  1329-23  and  132&-25  (Lockheed  Jetstar)  Series  Airplanes 

de  Havilland  Model  DHC-7/DHC-8  Series  Airplanes 

Fokker  Model  F27  Marie  100/200/300/400/500/600/700/050  Series  Airplanes  . 
Short  Brothers  Model  SD3-30/SD3-60/SD3-SHERPA  Series  Airplanes 


Docket  No. 


99-CE-34-AD 

9&-CE-35-AD 

99-CE-36-AD 

99-CE-37-AD 

99-CE-38-AD 

99-CE-40-AD 

99-CE-41-A0 

99-CE-42-AD 

99-CE-43-A0 

99-CE-44-AD 

9»-CE-45-AD 

99-CE^*6-AD 

99-CE^7-AD 

99-CE-48-AD 

99-CE^9-AD 

99-CE-50-AD 

99-CE-51-AD 

99-CE-52-AD 

99-CE-53-AD 

99-NM-136-AD 

99-NM-137-AD 

99-NM-138-AD 

99-NM-139-AD 

99-NM-140-AD 

99-NM-141-AD 

99-NM-142-AD 

99-NM-143-AD 

99-NM-144-AD 

99-NM-145-AD 

99-NM-146-AD 

99-NM-147-AD 

99-NM-148-AD 

99-NM-149-AD 

99-NM-150-AD 

99-NM-151-AD 

99-NM-152-AD 

99-NM-153^D 

99-NM-154-AD 


Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  LET  Model  L-420 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the  FAA 
is  proposing  AD  action.  The  proposed 
AD  would  require  revising  the 
Limitations  Section  of  the  AFM  to 
include  requirements  for  activation  of 
pneumatic  deicing  boots  at  the  first 
indication  of  ice  accumulation  on  the 
airplane. 

Cost  Impact 

The  FAA  estimates  that  1  airplane  in 
the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 


approximately  1  workhour  per  airplane 
to  accomplish  the  proposed  AFM 
revisions.  Accomplishing  the  proposed 
AFM  revision  requirements  of  this 
NPRM  may  be  performed  by  the  owner/ 
operator  holding  at  least  a  private  pilot 
certificate  as  authorized  by  §43.7  of  the 
Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the 
aircraft  records  showing  compliance 
with  the  proposed  AD  in  accordance 
with  section  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9).  The 
only  cost  impact  of  the  proposed  AD  is 
the  time  it  would  take  each  owner/ 
operator  of  the  affected  airplanes  to 
insert  the  information  into  the  AFM. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  nnder  DOT 
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Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Let,  A.S.:  Docket  No.  99-CE-39-AD. 

Applicability:  Model  L-420  airplanes,  all 
serial  numbers  equipped  with  pneumatic 
deicing  boots,  certiHcated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area  ' 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  assure  that  flightcrews  activate  the  wing 
and  tail  pneumatic  deicing  boots  at  the  first 
signs  of  ice  accumulation  on  the  airplane, 
accomplish  the  following: 

(a)  Within  10  days  after  the  effective  date 
of  this  AD:  Revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  requirements 
for  activation  of  the  ice  protection  systems. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM. 


•  Except  for  certain  phases  of  flight  where 
the  AFM  specifies  that  deicing  boots  should 
not  be  used  (e.g.,  take-off,  final  approach,  and 
landing),  compliance  with  the  following  is 
required. 

•  Wing  and  tail  Leading  Edge  Pneumatic 
Deicing  Boot  System,  if  installed,  must  be 
activated: 

— At  the  first  sign  of  ice  formation  anywhere 
on  the  aircraft,  or  upon  annunciation  from 
an  ice  detector  system,  whichever  occurs 
first;  and 

— ^The  system  must  either  be  continued  to  be 
operated  in  the  automatic  cycling  mode,  if 
available;  or  the  system  must  be  manually 
cycled  as  needed  to  minimize  the  ice 
accretions  on  the  airframe. 

•  The  wing  and  tail  leading  edge 
pneumatic  deicing  boot  system  may  be 
deactivated  only  after  leaving  iCing 
conditions  and  after  the  airplane  is 
determined  to  be  clear  of  ice." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD,  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  §43.7  of  the 
Federal  Aviation  Regulations  (14  CFR  43.7), 
and  must  be  entered  into  the  aircraft  records 
showing  compliance  with  this  AD  in 
accordance  with  §  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Small  Airplane 
Directorate,  1201  Walnut,  suite  900,  Kansas 
City,  Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  Information  related  to  this  AD  may  be 
examined  at  the  FAA,  Central  Region,  Office 
of  the  Regional  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
October  4,  1999. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Senrice. 

[FR  Doc.  99-26398  Filed  10-7-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration    ' 

14  CFR  Part  39 

[Docket  No.  99-CE-42-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Empress 
Brasiieira  de  Aeronautica  S.A.  Models 
EMB-110P1  and  EMB-110P2  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  Empresa 
Brasiieira  de  Aeronautica  S.A.  (Embraer) 
Models  EMB-llOPl  and  EMB-110P2 
airplanes.  The  proposed  AD  woiUd 
require  revising  the  Airplane  Flight 
Manual  (AFM)  to  include  requirements 
for  activation  of  the  airframe  pneumatic 
deicing  boots.  The  proposed  AD  is  the 
result  of  reports  of  in-flight  incidents 
and  an  accident  that  occurred  in  icing 
conditions  where  the  airframe 
pneumatic  deicing  boots  were  not 
activated.  The  actions  specified  by  the 
proposed  AD  are  intended  to  assure  that 
flightcrews  activate  the  pneumatic  wing 
and  tail  deicing  boots  at  the  first  signs 
of  ice  accumulation.  This  action  will 
prevent  reduced  controllability  of  the 
aircraft  due  to  adverse  aerodynamic 
effects  of  ice  adhering  to  the  airplane 
prior  to  the  first  deicing  cycle. 
DATES:  Comments  must  be  received  on 
or  before  December  1, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  99-CE-42- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  Qty,  Missoiui  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  P.  Dow,  Sr.,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone:  (816)  426-6932; 
facsimile:  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
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the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  conunents 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-CE-42-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  99-CE-42-AD,  Room  1558, 
601  E.  12th  Street.  Kansas  City,  Missouri 
64106. 

Discussion 

On  January  9, 1997,  an  Empresa 
Brazileira  de  Aeronautica,  S.A. 
(EMBRAER)  Model  EMB-120RT  series 
airplane  was  involved  in  an 
uncommanded  roll  excursion  and 
consequent  rapid  descent  that  resulted 
in  an  accident  near  Monroe,  Michigan. 
The  post-accident  investigation 
conducted  by  the  National 
Transportation  Safety  Board  (NTSB) 
concluded  that  the  airplane  had 
accumulated  a  thin,  rough  layer  of  ice 
on  its  lifting  surfaces.  That 
accumulation  of  ice,  in  combination 
with  the  slowing  of  the  airplane  to  an 
airspeed  inappropriate  for  the  icing 
conditions  in  which  the  airplane  was 
flying,  resulted  in  loss  of  control  that 
was  not  corrected  before  the  airplane 
impacted  the  ground.  The  NTSB  also 
concluded  that  the  flight  crew  did  not 
activate  the  wing  and  tail  pneumatic 
deicing  boots.  An  NTSB 
recommendation  related  to  this  accident 
requested  that  the  FAA  mandate  that 
pneumatic  deicing  boots  be  turned  on  as 
soon  as  the  airplane  enters  icing 
conditions. 


The  FAA  has  reviewed  the  icing- 
related  incident  history  of  certain 
airplanes,  and  has  determined  that  icing 
incidents  may  have  occurred  because 
pneimiatic  deicing  boots  were  not 
activated  at  the  first  evidence  of  ice 
accretion.  As  a  result,  the  handling 
qualities  or  the  controllability  of  the 
airplane  may  have  been  reduced  due  to 
the  acciunulated  ice.  That  factor  was 
present  in  the  accident  discussed 
previously  and,  as  such,  constitutes  an 
unsafe  condition. 

Request  for  Information 

On  October  1, 1998,  the  FAA  sent 
letters  to  certain  manufacturers  of 
airplanes  certified  in  accordance  with 
part  25  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25).  The  letters 
requested  certain  icing  system  design 
information  and  operational  procedures 
applicable  to  their  airplanes  concerning 
flight  during  icing  conditions.  The 
letters  also  requested  that  manufacturers 
provide  data  showing  that  the  aircraft 
has  safe  operating  characteristics  with 
ice  accreted  on  the  protected  surfaces 
(boots).  The  manufacturers  were  asked 
to  provide  data  using  the  following 
assumptions:  The  most  adverse  ice 
accumulation  possible  during  operation 
in  the  fcing  envelope  specified  in  part 
25,  Appendix  C  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25),  and  that 
recommended  procedures  for  deicing 
boot  operation  were  used.  Additionally, 
the  manufacturers  were  asked  to 
provide  information  related  to  operation 
of  the  autopilot  during  icing  conditions, 
and  for  information  related  to 
appropriate  operating  speeds  for  icing 
operations. 

No  information  received,  as  a  result  of 
that  request,  has  caused  the  FAA  to 
reconsider  the  previous  conclusion  that 
an  unsafe  condition  may  exist. 

Public  Meeting 

Subsequent  to  the  collection  of  those 
design  and  operational  data,  the  FAA 
held  an  international  conference  on 
"Inflight  Operations  in  Icing 
Conditions",  in  Washington,  DC,  on 
February  2-4, 1999.  The  purpose  of  the 
conference  was  to  discuss  the  status  of 
the  FAA  Icing  Plan  and  other  related 
efforts'.  Additionally,  the  conference 
provided  a  forum  for  representatives  of 
industry  to  express  their  viewpoints  on 
CTurent  information  related  to  activation 
of  deicing  boots,  minimum  airspeeds, 
autopilot  operation  in  icing  conditions, 
flightcrew  information  needs,  and 
flightcrew  training.  Certain  information 
presented  at  that  meeting  is  discussed  in 
this  proposed  rule  in  the  following 
section. 


Delayed  Activation  of  Pneumatic 
Deicing  Boots 

In  accordance  with  manufacturer 
instructions  and  FAA-approved  airplane 
flight  manual  (AFM)  procedures,  the 
flightcrews  of  most  airplanes  equipped 
with  pneimiatic  deicing  boots  delay  the 
initial  activation  of  the  boots  until  a 
certain  quantity  of  ice  has  accumulated 
on  the  protected  surfaces  (boots).  Some 
crews  routinely  wait  for  V4  to  Vz  inch  of 
ice  to  accumulate,  and  at  least  one 
airplane  type  is  routinely  flown  with  up 
to  1 V2  inches  of  ice  on  the  protected 
surfaces  before  the  initial  activation  of 
the  deicing  boots. 

Ice  Bridging 

In  the  past,  concern  about  "ice 
bridging"  on  early  pneumatic  deicing 
boot  designs  resulted  in  the  common 
practice  of  delaying  activation  of  ice 
protection.  Ice  bridging  of  pneimiatic 
deicing  boots  occurred  when  a  thin 
layer  of  ice  is  sufficiently  plastic  to 
deform  to  the  shape  of  the  inflated 
deicing  boot  tube  without  being 
fractured  and  shed  during  the  ensuing 
tube  deflation.  As  the  deformed  ice 
hardens  and  accretes  additional  ice,  the 
deicing  boot  becomes  ineffective  in 
shedding  the  "sheath"  of  ice.  However, 
ice  accumulation  resulting  from  delayed 
activation  may  pose  an  unsafe  condition 
due  to  the  resultant  adverse 
aerodynamic  effects  on  the  airplane's 
performance  or  handling  qualities. 

In  November  1997,  the  FAA  and  the 
National  Aeronautics  and  Space 
Administration  (NASA)  co-sponsored 
an  international  workshop  on  aircraft 
deicing  boot  ice  bridging.  The  objective 
of  the  workshop  was  to  provide  an  open 
forum  for  investigating  the  existence  of 
deicing  boot  bridging  and  other 
concerns  related  to  activating  ice 
protection  systems  at  the  initial 
detection  of  inflight  icing.  Sixty-seven 
representatives  frt>m  airframe  and 
deicing  boot  manufacturers,  various 
airlines,  the  pilot  community,  NASA, 
the  National  Transportation  Safety 
Board,  non-US  civil  aviation  authorities, 
and  the  FAA  participated.  At  the 
workshop  no  evidence  was  presented  to 
substantiate  that  aircraft  with  modem 
deicing  boot  designs  experience  ice 
bridging.  The  general  consensus  of  the 
workshop  participants  was  that  ice 
bridging  is  not  a  problem  for  modem 
pneumatic  deicing  boot  designs  due  to 
the  use  of  higher  air  supply  pressures, 
faster  boot  inflation  and  deflation 
cycles,  and  smaller  boot  chambers.  Icing 
wind  tunnel  and  flight  testing  of  these 
newer  design  features  with  automatic 
cycling  have  demonstrated  successful 
shedding  of  ice  when  activated  at  the 
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onset  of  ice  accretion,  with  ice  not  shed 
on  the  initial  deicing  boot  cycle 
continuing  to  increase  in  thickness  and 
being  shed  during  subsequent  cycles. 

During  the  previously  discussed 
November  1997  international  workshop, 
the  inability  of  flightcrews  to  accurately 
gauge  wing  and  control  surfaces  ice 
accretion  thickness  before  activating  the 
deicing  boots  was  recognized.  Also, 
increased  airplane  drag  resulting  from 
ice  accretion  was  recognized  as  a 
potential  contributing  cause  of 
inadvertent  airspeed  loss  that 
characterized  most  in-flight  icing  related 
accidents  and  incidents.  Two  airframe 
manufacturers,  whose  products 
comprise  a  substantial  percentage  of  the 
turbopropeller  transport  fleet,  reported 
that,  because  of  these  concerns  they 
recommend  activating  the  automatic 
airframe  deicing  system  at  first  onset  of 
airframe  icing.  Those  manufacturers 
have  received  no  reports  of  deicing  boot 
ice  bridging  events  for  these  airplanes. 

The  FAA  considers  that  ice 
accumulation  on  protected  surfaces  due 
to  delayed  boot  activation  constitutes  a 
potential  safety  concern.  However,  the 
FAA  recognizes  that  not  all  airplanes 
may  be  equipped  with  "modem" 
deicing  boots  (as  that  term  is  used  in 
this  NPRM).  The  FAA  specifically 
invites  the  submission  of  comments  and 
other  data  regarding  the  effects  of  this 
proposed  AD  on  airplanes  equipped 
with  older  pneiunatic  deicing  boots, 
including  arguments  for  the  retention  of 
existing  activation  delays  for  these 
older-style  deicing  boots. 

Residual  Ice 

During  the  February  conference,  the 
attendees  agreed  that  the  airplane  is  at 
risk  while  the  airplane  is  accreting  ice, 
and  that  the  airplane  must  be 
adequately  protected  to  ensiu^  that  no 
adverse  handling  and  performance 
characteristics  develop.  An  additional 


concern  discussed  at  the  conference  was 
the  possibility  that  early  activation  of 
the  ice  protection  system  might  degrade 
the  ice  shedding  effectiveness  of  the 
deicing  boots,  resulting  in  increased 
residual  ice,  i.e.,  there  would  be  more 
ice  fragments  remaining  on  the  deicing 
boots  than  would  exist  if  a  more 
substantial  quantity  of  ice  was  allowed 
to  form  before  the  first  ice  shedding 
cycle.  However,  the  FAA  does  not 
concur.  No  data  has  been  provided  that 
shows  that  the  presence  of  residual  ice 
following  an  earlier  activation  of  the 
deicing  boots  is  more  hazardous  than 
delaying  cycling  of  the  boots  imtil  the 
ice  accretes  to  a  larger,  specific 
thickness.  In  fact,  testing  in  icing 
conditions  has  shown  that  residual  ice 
remaining  on  the  boots  after  the  initial 
boot  cycle  is  removed  during 
subsequent  cycles. 

As  reported  during  the  November 
1997  international  workshop, 
manufacturers  of  a  substantial 
percentage  of  the  turbopropeller 
transport  fleet  have  reported  satisfactory 
in-flight  icing  operations  of  their 
products  with  recommended  procedures 
to  activate  operation  of  the  deicing  boots 
in  the  automatic  mode  at  the  onset  of 
airframe  icing. 

Therefore,  the  FAA  considers  that  the 
activation  of  pneumatic  vring  and  tail 
deicing  boots  at  the  first  signs  of  ice 
acciimulation  is  warranted.  The  FAA 
specifically  invites  the  submission  of 
data  to  substantiate  that  operating  the 
deicing  boots  at  the  first  sign  of  ice 
accretions  is  more  hazardous  than 
delaying  boot  activation  until  a  specific 
thickness  of  ice  has  acciunulated. 

Other  Considerations 

The  FAA  recognizes  that  there  may  be 
some  phases  of  flight  during  which  use 
of  the  deicing  boots  may  be 
inappropriate.  For  example,  a  deicing 
boot  inflation  cycle  that  begins 


immediately  before  or  during  the 
landing  flare  or  the  takeoff  rotation  may 
cause  unexpected  loss  of  lift  or  other 
adverse  aerodynamic  events.  This 
proposed  AD  explicitly  does  not 
supersede  procediues  in  the  AFM  that 
prohibit  using  deicing  boots  for  certain 
phases  of  flight  [e.g.,  during  take-off, 
final  approach,  and  landing). 

The  FAA  specifically  invites  the 
submission  of  comments  and  other  data 
regarding  adverse  effects  that  may  occur 
during  specific  phases  of  flight, 
including  takeoff,  final  approach,  or 
landing.  Any  recommended  speed 
restrictions  or  other  operational 
procedures  that  would  be  necessary  in 
order  to  mitigate  any  adverse 
aerodjmamic  eflects  of  deicing  boot 
inflation  during  critical  phases  of  flight 
should  be  fully  explained  and 
documented. 

The  FAA's  Determination 

The  FAA  is  aware  that,  based  on 
previous  procedxues  provided  to 
flightcrews  of  many  airplanes  equipped 
with  deicing  boots,  a  historical 
precedent  has  been  set  that  permits 
waiting  to  activate  the  deicing 
equipment.  In  light  of  this  information 
and  based  on  reports  received,  the  FAA 
considers  that  certain  procedures 
should  be  included  in  the  Limitations 
Section  of  the  AFM  for  all  Embraer 
Models  EMB-llOPl  and  EMB-110P2 
airplanes  to  require  immediate 
activation  of  the  ice  protection  systems 
when  any  ice  accumulation  is  detected 
on  the  airplane. 

This  proposed  action  is  one  of  a 
number  of  proposed  AD's  being  issued 
on  airplanes  that  have  been  determined 
to  be  subject  to  the  same  identified 
unsafe  conditions.  Currently  proposed 
AD's  for  other  airplanes  that  are 
equipped  with  pneumatic  deicing  boots 
address  the  following  airplanes: 


Airplane  models    ^ 


Industrie  Aeronautiche  e  Meccaniche,  Model  Piaggio  P-180  Airplanes 

Pilatus  Britten-Norman  Ltd.,  BN-2T  Series  Airplanes , ••. 

Pllatus  Aircraft  Ltd.,  Models  PC-12  and  PC-12/45  Airplanes • 

Partenavia  Costruzioni  Aeronautlcas,  S.p.A.,  Models  AP68TP  300  "Spartacus"  and  AP68TP  600  "Viator"  Airplarws 

Mitsubishi  Heavy  Industries,  Ltd.,  MU-2B  Series  Airplanes  

LET,  a.s.,  Model  L-420  Airplanes  • — — •■• 

British  Aerospace,  Jetstream  Models  3101  and  3201  Airplanes  ;. - 

Harbin  Aircraft  Manufacturing  Corp.,  Model  Y12  IV  airplanes  

Domier  Luftfahrt  GmbH,  228  Series  Airplanes • 

Bombardier  Inc..  DHC-6  Series  Airplanes  » 

Ttie  Cessna  Aircraft  Company,  208  Series  Airplanes -••• 

Raytheon  Aircraft  Company,  90.  99,  100,  200,  300,  1900,  and  2000  Series  Airplanes  ....„ « 

Aerospace  Technologies  Of  Australia  Pty  Ltd.,  Models  N22B  and  N24A ••• 

Short  Brothers  &  Harland  Ltd.,  Models  SC-7  Series  2  and  SC-7  Series  3  Airplanes • — 

The  New  Piper  Aircraft,  Inc.,  PA-31  Series  Airplanes .» 

SOCATA— Groupe  AEROSPATIALE,  Model  IBM  700  Airplanes  ;„..,......., 

Twin  Commander  Aircraft  Corporation,  600  Series  Airplanes 

Fairchild  Aircraft  Corporation,  SA226  and  SA227  Series  Airplanes  • 

The  Cessna  Aircraft  Company,  Models  425  and  441  Airplanes 


Docket  No. 


99-CE-34-AD 
99-CE-35-AD 
99-CE-36-AD 
99-CE-37-AD 
99-CE-38-AD 
99-CE-39-AD 
99-CE-40-AD 
99-CE-41-AD 
99-CE^3-AD 
9»-CE-44-AD 
99-CE-45-AD 
99-CE-46-AD 
99-^E-47-AD 
99-CE-48-AD 
99-CE-49-AD 
99-CE-50-AD 
99-CE-51-AD 
99-CE-52-AD 
99-CE-53-AD 
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Airplane  models 


Cessna  Aircraft  Company,  Models  500,  550,  and  560  Airplanes  

Sabreliner  Corporation,  Models  40,  60,  70,  and  80  Series  Airplanes 

Gulfstream  Aerospace,  Model  G-159  Series  Airplanes 

McDonnell  Douglas,  Models  DC-3  and  DC-4  Series  Airplanes 

Mitsubishi  Heavy  Industries,  Model  YS-11  and  YS-11A  Series  Airplanes  

Frakes  Aviation,  Model  G-73  (Mallard)  and  G-73T  Series  Airplanes  

Lockheed,  Models  L-14  and  L-18  Series  Airplanes 

Fairchild  Models  F27  and  FH227  Series  Airplanes .;....,.,..„.. 

Aerospatiale  Models  ATR-42/ATR-72  Series  Airplanes  „ ;.. 

Jetstream  Model  BAe  ATP  Airplanes  .T „ 

Jetstream  Model  4101  Airplanes,  British  Aerospace  Model  HS  748  Series  Airplanes 


Saab  Model  SF340A/SAAB  340B/SAAB  2000  Series  Airplanes 

CASA  Model  C-212/CN-235  Series  Airplanes 

Domier  Model  328-100  Series  Airplanes ..„ ;„„ 

Lockheed  Model  1329-23  and  1329-25  (Lockheed  Jetstar)  Series  Airplanes 

de  Havilland  Model  DHC-7/DHC-8  Series  Airplanes  

Fokker  Model  F27  Marie  100/200/300/400/500/600/700/050  Series  Airplanes  . 
Short  Brothers  Model  SD3-30/SD3-60/SD3-SHERPA  Senes  Airplanes  
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Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Embraer  Models  EMB- 
llOPl  and  EMB-110P2  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  the  FAA  is  proposing  AD 
action.  The  proposed  AD  would  require 
revising  the  Limitations  Section  of  the 
AFM  to  include  requirements  for 
activation  of  pneumatic  deicing  boots  at 
the  first  indication  of  ice  accimiulation 
on  the  airplane. 

Cost  Impact 

The  FAA  estimates  that  42  airplanes 
in  the  U.S.  registry  would  be  a%cted  by 
the  proposed  AD,  that  it  would  take 
approximately  1  workhour  per  airplane 
to  accomplish  the  proposed  AFM 
revisions.  Accomplishing  the  proposed 
AFM  revision  requirements  of  this 
NPRM  may  be  performed  by  the  owner/ 
operator  holding  at  least  a  private  pilot 
certificate  as  authorized  by  §  43.7  of  the 
Federal  Aviation  Regiilations  (14  CFR 
43.7),  and  must  be  entered  into  the 
aircraft  records  showing  compliance 
with  the  proposed  AD  in  accordance 
with  §  43.9  of  the  Federal  Aviation 
Relations  (14  CFR  43.9).  The  only  cost 
impact  of  the  proposed  AD  is  the  time 
it  would  take  each  owner/operator  of 
the  afi'ected  airplanes  to  insert  the 
information  into  the  AFM. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 


proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autliority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 
Empresa  Brasileira  De  Aeronautics  S.A.: 
Docket  No.  99-CE-42-AD. 

.App/ica6j7/fy;  Models  EMB-llOPl  and 
EMB-110P2  airplanes,  all  serial  numbers 
equipped  with  pneumatic  deicing  boots, 
certificated  in  any  category. 

Note  1:  Ttiis  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repiaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  ah«ady 
accomplished. 

To  assure  that  flightcrews  activate  the  wing 
and  tail  pneumatic  deicing  boots  at  the  first 
signs  of  ice  accumulation  on  the  airplane, 
accomplish  the  following: 

(a)  Within  10  days  after  the  effective  date 
ol  this  AD:  Revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  requirements 
for  activation  of  the  ice  protection  systems. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM. 

"•  Except  for  certain  phases  of  flight 
where  the  AFM  specifies  that  deicing  boots 
should  not  be  used  (e.g.,  take-off,  final 
approach,  and  landing),  compliance  with  the 
following  is  required. 

•  Wing  and  Tail  Leading  Edge  Pneumatic 
Deicing  Boot  System,  if  installeid,  must  be 
activated: 
— At  the  first  sign  of  ice  formation  anywhere 

on  the  aircraft,  or  upon  annunciation  from 
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an  ice  detector  system,  whichever  occurs 

first;  and 
— The  system  must  either  be  continued  to  be 

operated  in  the  automatic  cycling  mode,  if 

available;  or  the  system  must  be  manually 

cycled  as  needed  to  minimize  the  ice 

accretions  on  the  airframe. 

•  The  wing  and  tail  leading  edge 
pneumatic  deicing  boot  system  may  be 
deactivated  only  after  leaving  icing 
conditions  and  after  the  airplane  is 
determined  to  be  clear  of  ice." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AI),  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  §43.7  of  the 
Federal  Aviation  Regulations  (14  CFR  43.7), 
and  must  be  entered  into  the  aircraft  records 
showing  compliance  with  this  AD  in 
accordance  with  section  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  1201  Walnut,  suite  900,  Kansas 
City.  Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compUance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  Information  related  to  this  AD  may  be 
examined  at  the  FAA.  Central  Region,  Office 
of  the  Regional  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
October  4, 1999. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  99-26399  Filed  10-7-99;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminlatration 

14CFRPart39 

[DodWt  No.  99-CE-37-AD] 

RIN  2120-AA64 

Airworthinaaa  Diradlvaa;  Partenavia 
Costnnloni  Aeronauticaa  S.p.A. 
Modala  AP68TP  300  "Spartacua"  and 
AP6STP  eOO  "Viator"  Airplanaa 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


summary:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  Partenavia 
Costniziom  Aeronauticas  S.p.A. 
(Partenavia)  Models  AP68TP  300 
"Spartacus"  and  AP68TP  600  "Viator" 
airplanes.  The  proposed  AD  would 
require  revising  the  Airplane  Flight 
Manual  (AFM)  to  include  requirements 
for  activation  of  the  airframe  pneiunatic 
deicing  boots.  The  proposed  AD  is  the 
result  of  reports  of  in-flight  incidents 
and  an  accident  that  occurred  in  icing 
conditions  where  the  airframe 
pneumatic  deicing  boots  were  not 
activated.  The  actions  specified  by  the 
proposed  AD  are  intended  to  assure  that 
flightcrews  activate  the  pneiunatic  wing 
and  tail  deicing  boots  at  the  first  signs 
of  ice  acctunulation.  This  action  will 
prevent  reduced  controllability  of  the 
aircraft  due  to  adverse  aerodynamic 
effects  of  ice  adhering  to  the  airplane 
prior  to  the  first  deicing  cycle. 
DATES:  Comments  must  be  received  on 
or  before  December  1 ,  1999. 
ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  9&-CE-37- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  P.  Dow,  Sr.,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone:  (816)  426-6932; 
■  facsimile:  (816)  426-2169.    - 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

hiterested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  nde  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
comnumications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 


stunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-CE-37-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailabUity  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  99-CE-37-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Discussion 

On  January  9, 1997,  an  Empresa 
Brazileira  de  Aeronautica,  S.A. 
(EMBRAER)  Model  EMB-120RT  series 
airplane  was  involved  in  an 
imcommanded  roll  exclusion  and 
consequent  rapid  descent  that  resulted 
in  an  accident  near  Monroe,  Michigan. 
The  post-accident  investigation 
conducted  by  the  National 
Transportation  Safety  Board  (NTSB) 
concluded  that  the  airplane  had 
acciunulated  a  thin,  rough  layer  of  ice 
on  its  lifting  siu&ces.  That 
accumulation  of  ice,  in  combination 
with  the  slowing  of  the  airplane  to  an 
airspeed  inappropriate  for  the  icing 
conditions  in  which  the  airplane  was 
flying,  residted  in  loss  of  control  that 
was  not  corrected  before  the  airplane 
impacted  the  groimd.  The  NTSB  also 
concluded  that  the  flight  crew  did  not 
activate  the  wing  and  tail  pneumatic 
deicing  boots.  An  NTSB 
recommendation  related  to  this  accident 
requested  that  the  FAA  mandate  that 
pneiunatic  deicing  boots  be  turned  on  as 
soon  as  the  airplane  enters  idng 
conditions. 

The  FAA  has  reviewed  the  icing- 
related  incident  history  of  certain 
airplanes,  and  has  determined  that  icing 
incidents  may  have  occurred  because 
pneumatic  deicing  boots  were  not 
activated  at  the  firet  evidence  of  ice 
accretion.  As  a  result,  the  handling 
qualities  or  the  controllability  of  the 
airplane  may  have  been  reduced  due  to 
the  accumulated  ice.  That  factor  was 
present  in  the  accident  discussed 
previously  and,  as  such,  constitutes  an   . 
unsafe  condition. 

Request  for  Infonnation 

On  October  1, 1998,  the  FAA  sent 
letters  to  certain  manufecturers  of 
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airplanes  certified  in  accordance  with 
part  25  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25).  The  letters 
requested  certain  icing  system  design 
information  and  operational  procedures 
applicable  to  their  airplanes  concerning 
flight  during  icing  conditions.  The 
letters  also  requested  that  manufacturers 
provide  data  showing  that  the  aircraft 
has  safe  operating  characteristics  with 
ice  accreted  on  the  protected  surfaces 
[boots).  The  manufacturers  were  asked 
to  provide  data  using  the  following 
assumptions:  The  most  adverse  ice 
acciunulation  possible  during  operation 
in  the  icing  envelope  specified  in  part 
25,  Appendix  C  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25),  and  that 
recommended  procedures  for  deicing 
boot  operation  were  used.  Additionally, 
the  manufacturers  were  asked  to 
provide  information  related  to  operation 
of  the  autopilot  during  icing  conditions, 
and  for  information  related  to 
appropriate  operating  speeds  for  icing 
operations. 

No  information  received,  as  a  result  of 
that  request,  has  caused  the  FAA  to 
reconsider  the  previous  conclusion  that 
an  unsafe  condition  may  exist. 

Public  Meeting 

Subsequent  to  the  collection  of  those 
design  and  operational  data,  the  FAA 
held  an  international  conference  on 
"Inflight  Operations  in  Icing 
Conditions",  in  Washington,  DC,  on 
February  2-4, 1999.  The  purpose  of  the 
conference  was  to  discuss  the  status  of 
the  FAA  Icing  Plan  and  other  related 
efforts.  Additionally,  the  conference 
provided  a  fonmi  for  representatives  of 
industry  to  express  their  viewpoints  on 
current  information  related  to  activation 
of  deicing  boots,  minimum  airspeeds, 
autopilot  operation  in  icing  conditions, 
flightcrew  information  needs,  and 
flightcrew  training.  Certain  information 
presented  at  that  meeting  is  discussed  in 
this  proposed  rule  in  the  following 
section. 

Delayed  Activation  of  Pneumatic 
Deicing  Boots 

In  accordance  with  manufacturer 
instructions  and  FAA-approved  airplane 
flight  manual  (AFM)  procedures,  the 
flightcrews  of  most  airplanes  equipped 
with  pneumatic  deicing  boots  delay  the 
initial  activation  of  the  boots  until  a 
certain  quantity  of  ice  has  accumulated 
on  the  protected  surfaces  (boots).  Some 
crews  routinely  wait  for  V*  to  V2  inch  of 
ice  to  accumulate,  and  at  least  one 
airplane  type  is  routinely  flown  with  up 
to  1 V2  inches  of  ice  on  the  protected 
surfaces  before  the  initial  activation  of 
the  deicing  boots. 


Ice  Bridging 

In  the  past,  concern  about  "ice 
bridging"  on  early  pneumatic  deicing 
boot  designs  resulted  in  the  common 
practice  of  delaying  activation  of  ice 
protection.  Ice  bridging  of  pneumatic 
deicing  boots  occurred  when  a  thin 
layer  of  ice  is  sufficiently  plastic  to 
deform  to  the  shape  of  the  inflated 
deicing  boot  tube  without  being 
firactured  and  shed  during  the  ensuing 
tube  deflation.  As  the  deformed  ice 
hardens  and  accretes  additional  ice,  the 
deicing  boot  becomes  ineffective  in 
shedding  the  "sheath"  of  ice.  However, 
ice  accimiulation  resulting  firom  delayed 
activation  may  pose  an  unsafe  condition 
due  to  the  resultant  adverse 
aerodynamic  effects  on  the  airplane's 
performance  or  handling  qualities. 

In  November  1997,  the  FAA  and  the 
National  Aeronautics  and  Space 
Administration  (NASA)  co-sponsored 
an  international  workshop  on  aircraft 
deicing  boot  ice  bridging.  The  objective 
of  the  workshop  was  to  provide  an  open 
forum  for  investigating  the  existence  of 
deicing  boot  bridging  and  other 
concerns  related  to  activating  ice 
protection  systems  at  the  initial 
detection  of  inflight  icing.  Sixty-seven 
representatives  from  airframe  and 
deicing  boot  manufacturers,  various 
airlines,  the  pilot  community.  NASA, 
the  National  Transportation  Safety 
Board,  non-US  civil  aviation  authorities, 
and  the  FAA  participated.  At  the 
workshop  no  evidence  was  presented  to 
substantiate  that  aircraft  with  modem 
deicing  boot  designs  experience  ice 
bridging.  The  general  consensus  of  the 
workshop  participants  was  that  ice 
bridging  is  not  a  problem  for  modem 
pneimiatic  deicing  boot  designs  due  to 
the  use  of  higher  air  supply  pressures, 
fester  boot  inflation  and  deflation 
cycles,  and  smaller  boot  chambers.  Icing 
wind  tunnel  and  flight  testing  of  these 
newer  design  features  with  automatic 
cycling  have  demonstrated  successful 
shedding  of  ice  when  activated  at  the 
onset  of  ice  accretion,  with  ice  not  shed 
on  the  initial  deicing  boot  cycle 
continuing  to  increase  in  thickness  and 
being  shed  during  subsequent  cycles. 

During  the  previously  discussed 
November  1997  international  workshop, 
the  inability  of  flightcrews  to  accurately 
gauge  wing  and  control  surfaces  ice 
accretion  thickness  before  activating  the 
deicing  boots  was  recognized.  Also, 
increased  airplane  drag  resulting  from 
ice  accretion  was  recognized  as  a 
potential  contributing  cause  of 
inadvertent  airspeed  loss  that 
characterized  most  in-flight  icing  related 
accidents  and  incidents.  Two  airframe 
manufacturers,  whose  products 


comprise  a  substantial  percentage  of  the 
turbopropeller  transport  fleet,  reported 
that,  because  of  these  concerns  they 
recommend  activating  the  automatic 
airframe  deicing  system  at  first  onset  of 
airframe  icing.  Those  manufacturers 
have  received  no  reports  of  deicing  boot 
ice  bridging  events  for  these  airplanes. 

The  FAA  considers  that  ice 
acciunulation  on  protected  surfaces  due 
to  delayed  boot  activation  constitutes  a 
potential  safety  concern.  However,  the 
FAA  recognizes  that  not  all  airplanes 
may  be  equipped  with  "modem" 
deicing  boots  (as  that  term  is  used  in 
this  NPRM).  The  FAA  specifically 
invites  the  submission  of  comments  and 
other  data  regarding  the  effects  of  this 
proposed  AD  on  airplanes  equipped 
with  older  pneumatic  deicing  boots, 
including  arguments  for  the  retention  of 
existing  activation  delays  for  these 
older-style,  deicing  boots. 

Residual  Ice 

During  the  February  conference,  the 
attendees  agreed  that  the  airplane  is  at 
risk  while  the  airplane  is  accreting  ice, 
and  that  the  airplane  must  be 
adequately  protected  to  ensure  that  no 
adverse  handling  and  performance 
characteristics  develop.  An  additional 
concern  discussed  at  the  conference  was 
the  possibility  that  early  activation  of 
the  ice  protection  system  might  degrade 
the  ice  shedding  effectiveness  of  the 
deicing  boots,  resulting  in  increased 
residual  ice,  i.e.,  there  would  be  more 
ice  fragments  remaining  on  the  deicing 
boots  than  would  exist  if  a  more 
substantial  quantity  of  ice  was  allowed 
to  form  before  the  first  ice  shedding 
cycle.  However,  the  FAA  does  not 
concur.  No  data  has  been  provided  that 
shows  that  the  presence  of  residual  ice 
following  an  earlier  activation  of  the 
deicing  boots  is  more  hazardous  than 
delaying  cycling  of  the  boots  until  the 
ice  accretes  to  a  larger,  specific 
thickness.  In  fact,  testing  in  icing 
conditions  has  shown  that  residual  ice 
remaining  on  the  boots  after  the  initial 
boot  cycle  is  removed  during 
subsequent  cycles. 

As  reported  during  the  November 
1997  international  workshop, 
manufacturers  of  a  substantial 
percentage  of  the  turbopropeller 
transport  fleet  have  reported  satisfactory 
in-flight  icing  operations  of  their 
products  with  recommended  procedures 
to  activate  operation  of  the  deicing  boots 
in  the  automatic  mode  at  the  onset  of 
airframe  icing. 

Therefore,  the  FAA  considers  that  the 
activation  of  pneumatic  wing  and  tail 
deicing  boots  at  the  first  signs  of  ice 
accumulation  is  warranted.  The  FAA 
specifically  invites  the  submission  of 
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data  to  substantiate  that  operating  the 
deicing  boots  at  the  first  sign  of  ice 
accretions  is  more  hazardous  than 
delaying  boot  activation  until  a  specific 
thickness  of  ice  has  accumulated. 

Other  Considerations 

The  FAA  recognizes  that  there  may  be 
some  phases  of  flight  during  which  use 
of  the  deicing  boots  may  be 
inappropriate.  For  example,  a  deicing 
boot  inflation  cycle  that  begins 
immediately  before  or  during  the 
landing  flare  or  the  takeoff  rotation  may 
cause  unexpected  loss  of  lift  or  other 
adverse  aerodynamic  events.  This 
proposed  AD  explicitly  does  not        • 
supersede  procedures  in  the  AFM  that 
prohibit  using  deicing  boots  for  certain 
phases  of  flight  (e.g.,  during  take-off, 
final  approach,  and  landing). 


The  FAA  specifically  invites  the 
submission  of  comments  and  other  data 
regarding  adverse  effects  that  may  occur 
during  specific  phases  of  flight, 
including  takeoff,  final  approach,  or 
landing.  Any  recommended  speed 
restrictions  or  other  operational 
procedures  that  would  be  necessary  in 
order  to  mitigate  any  adverse 
aerodynamic  effects  of  deicing  boot 
inflation  dining  critical  phases  of  flight 
should  be  fully  explained  and 
documented. 

The  FAA's  Determination 

The  FAA  is  aware  that,  based  on 
previous  procedures  provided  to 
flightcrews  of  many  airplanes  equipped 
with  deicing  boots,  a  historical 
precedent  has  been  set  that  permits 
waiting  to  activate  the  deicing 


equipment.  In  light  of  this  information 
and  based  on  reports  received,  the  FAA 
considers  that  certain  procedures 
should  be  included  in  the  Limitations 
Section  of  the  AFM  for  all  Partenavia 
Models  AP68TP  300  "Spartacus"  and 
AP68TP  600  "Viator"  airplanes  to 
require  immediate  activation  of  the  ice 
protection  systems  when  any  ice 
accumulation  is  detected  on  the 
airplane. 

This  proposed  action  is  one  of  a 
number  of  proposed  AD's  being  issued 
on  airplanes  that  have  been  determined 
to  be  subject  to  the  same  identified 
imsafe  conditions.  Currently  proposed 
AD's  for  other  airplanes  that  are 
equipped  with  pneumatic  deicing  boots 
address  the  following  airplanes: 


Airplane  models 


Industrie  Aeronautiche  e  Mecchaniche,  Model  P-180  Airplanes 

Pllatus  Britten-Nonnan  Ltd..  BH-2T  Series  Airplanes 

Pilatus  Aircraft  Ltd.,  Models  PC-12  and  PC-12/45  Airplanes  

Mitsubishi  Heavy  Industries,  Ltd.,  MU-2B  Series  Airplanes .••..... 

LET,  a.s.,  Model  L-420  Airplanes  — •— ■• 

British  Aerospace,  Jetstream  Models  3101  and  3201  Airplanes 

Hart)in  Aircraft  Manufacturing  Corp.,  Model  Y12  IV  airplanes  

Empresa  Brasileira  de  Aeronautica  S.A.  (Embraer),  Models  EMB-110P1  and  EMB-110P2  Airplanes 

Domier  Luftfahrt  GmbH,  228  Series  Airplanes 

Bombardier  Inc.,  DHC-6  Series  Airplanes  

The  Cessna  Aircraft  Company,  208  Series  Airplanes ..... 

Raytheon  Aircraft  Company,  90.  99,  100,  200,  300,  1900,  and  2000  Series  Airplanes 

Aerospace  Technologies  Of  Australia  Pty  Ltd.,  Models  N22B  and  N24A ~ 

Short  Brothers  &  Hariand  Ltd.,  Models  SC-7  Series  2  and  SC-7  Series  3  Airplanes - 

The  New  Piper  Aircraft,  Inc.,  PA-31  Series  Airplanes  

SOCATA— Groupe  AEROSPATIALE,  Model  TBM  700  Airplanes 

Twin  Commander  Aircraft  Corporation,  600  Series  Airplanes •. 

Fairchild  Aircraft  Corporation,  SA226  and  SA227  Series  Airplanes  

.  The  Cessna  Aircraft  Company,  Model  425  and  441  Airplanes « 

Cessna  Aircraft  Company,  Models  500,  550,  and  560  Airplanes — 

Sabreliner  Corporation,  Models  40,  60,  70,  and  80  Series  Airplanes - 

Gulfstream  Aerospace,  Model  G-159  Series  Airplanes ,—■ 

McDonnell  Douglas,  Models  DC-3  and  DC-4  Series  Airplanes ~. 

Mitsubishi  Heavy  Industries,  Model  YS-11  and  YS-11A  Series  Airplanes  „ 

Frakes  Aviation,  Model  G-73  (Mallard)  and  G-73T  Series  Airplanes 

Lockheed,  Models  L-14  and  L-18  Series  Airplanes 

Fairchikj,  Models  F27  and  FH227  Series  Airplanes 

Aerospatiale,  Models  ATR-42/ATR-72  Series  Airplanes 

Jetstream,  Model  BAe  ATP  Airplanes  .•— ~- 

Jetstream,  Model  4101  Airplanes,  British  Aerospace,  Model  HS  748  Series  Airplanes 


Saab,  Model  SF340A/SAAB  340B/SAAB  2000  Series  Airplanes  

CASA,  Model  C-212/CI^235  Series  Airplanes  

Domier,  Model  328-100  Series  Airplanes 

Lockheed,  Model  1329-23  and  1329-25  (Lockheed  Jetstar)  Series  Airplanes 

de  Havilland,  Model  DHC-7/DHC-8  Series  Airplanes  

Fokker,  Model  F27  Mart^  100/200/300/400/500/600/700/050  Series  Airplanes 
Short  Brothers,  Model  SD3-30/SD3-60/SD3-SHERPA  Series  Airplanes  


Docket  No. 


99-CE^34-AD 

99-CE-35-AD 

99-CE-36-AD 

9&-CE-38-AD 

99-CE-39-AD 

99-CE-40-AD 

99-CE-41-AD 

99-CE-42-AD 

99-CE-43-AD 

99-CE-44-AD 

99-CE-45-AD 

99-CE-46-AD 

99-CE-47-AD 

99-CE-48-AD 

99-CE-49-AD 

99-CE-50-AD 

99-CE-51-AD 

99-CE-52-AD 

9»-CE-53-AD 

99-NM-136-AD 

99-NM-137-AD 

99-NM-138-AD 

99-NM-139-AD 

99-NM-140-AD 

99-NM-141-AD 

99-NM-142-AD 

99-NM-143-AD 

99-NM-144-AD 

99-NM-145-AD 

99-NM-146-AD 

99-NM-147-AD 

99-NM-148-AD 

99-NM-149-AD 

99-NM-150-AD 

99-NM-151-AD 

99-NM-152-AD 

99-NM-153-AD 

99-NM-154-AD 


Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Partenavia  Models 
AP68TP  300  "Spartacus"  and  AP68TP 
600  "Viator"  airplanes  of  the  same  type 
design  registered  in  the  United  States, 


the  FAA  is  proposing  AD  action.  The 
proposed  AD  would  require  revising  the 
Limitations  Section  of  the  AFM  to 
include  requirements  for  activation  of 
pneumatic  deicing  boots  at  the  first 
indication  of  ice  accumulation  on  the 
airplane. 


Cost  Impact 

The  FAA  estimates  that  3  airplanes  in 
the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  workhour  per  airplane 
to  accomplish  the  proposed  AFM 
revisions.  Accomplishing  the  proposed 
AFM  revision  requirements  of  this 
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NPRM  may  be  performed  by  the  owner/ 
operator  holding  at  least  a  private  pilot 
certificate  as  authorized  by  §43.7  of  the 
Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the 
aircraft  records  showing  compliance 
with  the  proposed  AD  in  accordance 
with  §  43.9  of  the  Federal  Aviation 
Regulations  (14  CFR  43.9).  The  only  cost 
impact  of  the  proposed  AD  is  the  time 
it  would  take  each  owner/operator  of 
the  affected  airplanes  to  insert  the 
information  into  the  AFM. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
1 26 1 2 ,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 
Partenavia  Costnizioni  Aeronauticas  S.P.A.: 

Docket  No.  99-CE-37-AD. 
Applicability:  Models  AP68TP  300 
"Spartacus"  and  AP68TP  600  "Viator" 
airplanes,  ail  serial  numbers  equipped  with 
pneumatic  deicing  boots,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  bv 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  assure  that  flightcrews  activate  the  wing 
and  tail  pneumatic  deicing  boots  at  the  first 
signs  of  ice  accumulation  on  the  airplane, 
accomplish  the  following: 

(a)  Within  10  days-after  the  effective  date 
of  this  AD:  Revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  requirements 
for  activation  of  the  ice  protection  systems. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM. 

"•  Except  for  certain  phases  of  flight 
where  the  AFM  specifies  that  deicing  boots 
should  not  be  used  (e.g.,  take-off.  final 
approach,  and  landing),  compliance  with  the 
following  is  required. 

•  Wing  and  Tail  Leading  Edge  Pneumatic 
Deicing  Boot  System,  if  installed,  must  be 
activated: 

— At  the  first  sign  of  ice  formation  anywhere 
on  the  aircraft,  or  upon  annunciation  bnm 
an  ice  detector  system,  whichever  occurs 
first;  and 

— The  system  must  either  be  continued  to  be 
operated  in  the  automatic  cycling  mode,  if 
available;  or  the  system  must  be  manually 
cycled  as  needed  to  minimize  the  ice 
accretions  on  the  airframe. 

•  The  wing  and  tail  leading  edge 
pneumatic  deicing  boot  system  may  be 
deactivated  only  after  leaving  icing 
conditions  and  after  the  airplane  is 
determihed  to  be  clear  of  ice." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD,  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  §43.7  of  the 
Federal  Aviation  Regulations  (14  CFR  43.7), 
and  must  be  entered  into  the  aircraft  records 
showing  compliance  with  this  AD  in 
accordance  with  §43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 


Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  1201  Walnut,  suite  900,  Kansas 
City,  Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  Irrformation  related  to  this  AD  may  be 
examined  at  the  FAA,  Central  Region.  Office 
of  the  Regional  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City.  Missouri,  on 
October  4,  1999. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

[FR  Doc.  99-26400  Filed  10-7-99;  8:45  am] 
nUJNG  CODE  4910-1»-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-CE-40-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  British 
Aerospace  Jetstream  Models  3101  and 
3201  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). , 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  British 
Aerospace  Jetstream  Models  3101  and 
3201  airplanes.  The  proposed  AD  would 
require  revising  the  Airplane  Flight 
Manual  (AFM)  to  include  requirements 
for  activation  of  the  airframe  pneimiatic 
deicing  boots.  The  proposed  AD  is  the 
result  of  reports  of  in-flight  incidents 
and  an  accident  that  occurred  in  icing 
conditions  where  the  airft-ame 
pneumatic  deicing  boots  were  not 
activated.  The  actions  specified  by  the 
proposed  AD  are  intended  to  assure  that 
flightcrews  activate  the  pneumatic  wing 
and  tail  deicing  boots  at  the  first  signs 
of  ice  accumulation.  This  action  will 
prevent  reduced  controllability  of  the 
aircraft  due  to  adverse  aerodynamic 
effects  of  ice  adhering  to  the  airplane 
prior  to  the  first  deicing  cycle. 
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DATES:  Comments  must  be  received  on 
or  before  December  1, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region. 
Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  99-CE-40- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  arid  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

John  P.  Dow,  Sr.,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone:  (816)  426-6932; 
facsimile:  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-CE-40-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Coimsel.  Attention:  Rules 
Docket  No.  99-CE-40-AD.  Room  1558. 
601  E.  12th  Street,  Kansas  City.  Missouri 
64106. 


Discussion 

On  January  9, 1997,  an  Empresa 
Brazileira  de  Aeronautica,  S.A. 
(EMBRAER)  Model  EMB-120RT  series 
airplane  was  involved  in  an 
imcommanded  roll  excursion  and 
consequent  rapid  descent  that  resulted 
in  an  accident  near  Monroe,  Michigan. 
The  post-accident  investigation 
conducted  by  the  National 
Transportation  Safety  Board  (NTSB) 
concluded  that  the  airplane  had 
accumulated  a  thin,  rough  layer  of  ice 
on  its  lifting  surfaces.  That 
accumulation  of  ice,  in  combination 
with  the  slowing  of  the  airplane  to  an 
airspeed  inappropriate  for  the  icing 
conditions  in  which  the  airplane  was 
flj^ng,  resulted  in  loss  of  control  that 
was  not  corrected  before  the  airplane 
impacted  the  ground.  The  NTSB  also 
concluded  that  the  flight  crew  did  not 
activate  the  wing  and  tail  pneumatic 
deicing  boots.  An  NTSB 
recommendation  related  to  this  accident 
requested  that  the  FAA  mandate  that 
pneumatic  deicing  boots  be  turned  on  as 
soon  as  the  airplane  enters  icing 
conditions. 

The  FAA  has  reviewed  the  icing- 
related  incident  history  of  certain 
airplanes,  and  has  determined  that  icing 
incidents  may  have  occurred  because 
pneimiatic  deicing  boots  were  not 
activated  at  the  first  evidence  of  ice 
accretion.  As  a  result,  the  handling 
qualities  or  the  controllability  of  the 
airplane  may  have  been  reduced  due  to 
the  accumulated  ice.  That  factor  was 
present  in  the  accident  discussed 
previously  and,  as  such,  constitutes  an 
imsafe  condition. 

Request  for  Information 

On  October  1, 1998,  the  FAA  sent 
letters  to  certain  manufacturers  of 
airplanes  certified  in  accordance  with 
part  25  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25).  The  letters 
requested  certain  icing  system  design 
information  and  operational  procedures 
applicable  to  their  airplanes  concerning 
flight  during  icing  conditions.  The 
letters  also  requested  that  manufacturers 
provide  data  showing  that  the  aircraft 
has  safe  operating  characteristics  with 
ice  accreted  on  the  protected  siufaces 
(boots).  The  manu&cturers  were  asked 
to  provide  data  using  the  following 
assumptions:  The  most  adverse  ice 
accumulation  possible  during  operation 
in  the  icing  envelope  specified  in  part 
25,  Appendix  C  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25),  and  that 
recommended  procedures  for  deicing 
boot  operation  were  used.  Additionally, 
the  manufacturers  were  asked  to 
provide  information  related  to  operation 


of  the  autopilot  during  icilig  conditions, 
and  for  information  related  to 
appropriate  operating  speeds  for  icing 
operations. 

No  iiiformation  received,  as  a  result  of 
that  request,  has  caused  the  FAA  to 
reconsider  the  previous  conclusion  that 
an  unsafe  condition  may  exist. 

Public  Meeting 

Subsequent  to  the  collection  of  those 
design  and  operational  data,  the  FAA 
held  an  international  conference  on 
"Inflight  Operations  in  Icing 
Conditions",  in  Washington,  DC,  on 
February  2-4, 1999. 

The  purpose  of  the  conference  was  to 
discuss  the  status  of  the  FAA  Icing  Plan 
and  other  related  efforts.  Additionally, 
the  conference  provided  a  forum  for 
representatives  of  industry  to  express 
their  viewpoints  on  current  information 
related  to  activation  of  deicing  boots, 
Tninimiiin  airspeeds,  autopilot  operation 
in  icing  conditions,  flightcrew 
information  needs,  and  flightcrew 
training.  Certain  information  presented 
at  that  meeting  is  discussed  in  this 
proposed  rule  in  the  following  section. 

Delayed  Activation  of  Pneumatic 
Deicing  Boots 

In  accordance  with  manufacturer 
instructions  and  FAA-approved  airplane 
flight  manual  (AFM)  procedures,  the 
flightcrews  of  most  airplanes  equipped 
with  pneimiatic  deicing  boots  delay  the 
initial  activation  of  the  boots  imtil  a 
certain  quantity  of  ice  has  accumulated 
on  the  protected  surfaces  (boots).  Some 
crews  routinely  wait  for  V*  to  Vz  inch  of 
ice  to  accimiulate,  and  at  least  one 
airplane  type  is  routinely  flown  with  up 
to  1 V2  inches  of  ice  on  the  protected 
surfaces  before  the  initial  activation  of 
the  deicing  boots. 

Ice  Bridging 

In  the  past,  concern  about  "ice 
bridging"  on  early  pneumatic  deicing 
boot  designs  resulted  in  the  common 
practice  of  delajring  activation  of  ice 
protection.  Ice  bridging  of  pneimiatic 
deicing  boots  occurred  when  a  thin 
layer  of  ice  is  sufficiently  plastic  to 
deform  to  the  shape  of  the  inflated 
deicing  boot  tube  without  being 
fractured  and  shed  during  the  ensuing 
tube  deflation.  As  the  deformed  ice 
hardens  and  accretes  additional  ice,  the 
deicing  boot  becomes  ineffective  in 
shedding  the  "sheath"  of  ice.  However, 
ice  accumulation  resulting  from  delayed 
activation  may  pose  an  unsafe  condition 
due  to  the  resultant  adverse 
aerodynamic  effects  on  the  airplane's 
performance  or  handling  qualities. 

In  November  1997,  the  FAA  and  the 
National  Aeronautics  and  Space 
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Administration  (NASA)  co-sponsored 
an  international  workshop  on  aircraft 
deicing  boot  ice  bridging.  The  objective 
of  the  workshop  was  to  provide  an  open 
forum  for  investigating  the  existence  of 
deicing  boot  bridging  and  other 
concerns  related  to  activating  ice 
protection  systems  at  the  initial 
detection  of  inflight  icing.  Sixty-seven 
representatives  from  airframe  and 
deicing  boot  manufact\irers,  various 
airlines,  the  pilot  community,  NASA, 
the  National  Transportation  Safety 
Board,  non-US  civil  aviation  authorities, 
and  the  FAA  participated.  At  the 
workshop  no  evidence  was  presented  to 
substantiate  that  aircraft  with  modem 
deicing  boot  designs  experience  ice- 
bridging.  The  general  consensus  of  the 
workshop  participants  was  that  ice 
bridging  is  not  a  problem  for  modem 
pneumatic  deicing  boot  designs  due  to 
the  use  of  higher  air  supply  pressures, 
faster  boot  inflation  and  deflation 
cycles,  and  smaller  boot  chambers.  Icing 
wind  tunnel  and  flight  testing  of  these 
newer  design  features  with  automatic 
cycling  have  demonstrated  successful 
shedding  of  ice  when  activated  at  the 
onset  of  ice  accretion,  with  ice  not  shed 
on  the  initial  deicing  boot  cycle 
continuing  to  increase  in  thickness  and 
being  shed  during  subsequent  cycles. 

During  the  previously  discussed 
November  1997  international  workshop, 
the  inability  of  flightcrews  to  accurately 
gauge  wing  and  control  surfaces  ice 
accretion  thickness  before  activating  the 
deicing  boots  was  recognized.  Also, 
increased  airplane  drag  resulting  from 
ice  accretion  was  recognized  as  a 
potential  contributing  cause  of 
inadvertent  airspeed  loss  that 
characterized  most  in-flight  icing  related 
accidents  and  incidents.  Two  airframe 
manufacturers,  whose  products 
comprise  a  substantial  percentage  of  the 
turbopropeller  transport  fleet,  reported 
that,  because  of  these  concems  they 
recommend  activating  the  automatic 
airframe  deicing  system  at  first  onset  of 
airframe  icing.  Those  manufacturers 
have  received  no  reports  of  deicing  boot 
ice  bridging  events  for  these  airplanes. 

The  FAA  considers  that  ice 
accimiulationon  protected  surfaces  due 
to  delayed  boot  activation  constitutes  a 
potential  safety  concern.  However,  the 


FAA  recognizes  that  not  all  airplanes 
may  be  equipped  with  "modem" 
deicing  boots  (as  that  term  is  used  in 
this  NPRM).  The  FAA  specificaUy 
invites  the  submission  of  comments  and 
other  data  regarding  the  effects  of  this 
proposed  AD  on  airplanes  equipped 
with  older  pneumatic  deicing  boots, 
including  arguments  for  the  retention  of 
existing  activation  delays  for  these 
older-style  deicing  boots. 

Residual  Ice 

During  the  February  conference,  the 
attendees  agreed  that  the  airplane  is  at 
risk  while  the  airplane  is  accreting  ice, 
and  that  the  airplane  must  be 
adequately  protected  to  ensure  that  no 
adverse  handling  and  performance 
characteristics  develop.  An  additional 
concern  discussed  at  the  conference  was 
the  possibility  that  early  activation  of 
the  ice  protection  system  might  degrade 
the  ice  shedding  effectiveness  of  the 
deicing  boots,  resulting  in  increased 
residual  ice,  i.e.,  there  would  be  more 
ice  fragments  remaining  on  the  deicing 
boots  than  would  exist  if  a  more 
substantial  quantity  of  ice  was  allowed 
to  form  before  the  first  ice  shedding 
cycle.  However,  the  FAA  does  not 
concur.  No  data  has  been  provided  that 
shows  that  the  presence  of  residual  ice 
following  an  earlier  activation  of  the 
deicing  boots  is  more  hazardous  than 
delaying  cycling  of  the  boots  until  the 
ice  accretes  to  a  larger,  specific 
thickness.  In  fact,  testing  in  icing 
conditions  has  shown  that  residual  ice 
remaining  on  the  boots  after  the  initial 
boot  cycle  is  removed  during 
subsequent  cycles. 

As  reported  during  the  November 
1997  international  workshop, 
manufactiirers  of  a  substantial 
percentage  of  the  turbopropeller 
transport  fleet  have  reported  satisfactory 
in-flight  icing  operations  of  their 
products  with  recommended  procediues 
to  activate  operation  of  the  deicing  boots 
in  the  automatic  mode  at  the  onset  of 
airframe  icing. 

Therefore,  the  FAA  considers  that  the 
activation  of  pneumatic  wing  and  tail 
deicing  boots  at  the  first  signs  of  ice 
accumulation  is  warranted.  The  FAA 
specifically  invites  the  submission  of 
data  to  substantiate  that  operating  the 
deicing  boots  at  the  first  sign  of  ice 


accretions  is  more  hazardous  than 
delaying  boot  activation  until  a  specific 
thickness  of  ice  has  acciunulated. 

Other  Considerations 

The  FAA  recognizes  that  there  may  be 
some  phases  of  flight  during  which  use 
of  the  deicing  boots  may  be 
inappropriate.  For  example,  a  deicing 
boot  inflation  cycle  that  begins 
immediately  before  or  during  the 
landing  flare  or  the  takeoff  rotation  may 
cause  unexpected  loss  of  lift  or  other 
adverse  aerodynamic  events.  This 
proposed  AD  explicitly  does  not 
supersede  procedures  in  the  AFM  that 
prohibit  using  deicing  boots  for  certain 
phases  of  flight  (e.g.,  during  take-off, 
final  approach,  and  landing). 

The  FAA  specifically  invites  the 
submission  of  comments  and  other  data 
regarding  adverse  effects  that  may  occur 
during  specific  phases  of  flight, 
including  takeoff,  final  approach,  or 
landing.  Any  recommended  speed 
restrictions  or  other  operational 
procedures  that  would  be  necessary  in 
order  to  mitigate  any  adverse 
aerodynamic  effects  of  deicing  boot 
inflation  during  critical  phases  of  flight 
should  be  fully  explained  and 
documented. 

Tiie  FAA's  Determination 

The  FAA  is  aware  that,  based  on 
previous  procedures  provided  to 
flightcrews  of  many  airplanes  equipped 
with  deicing  boots,  a  historical 
precedent  has  been  set  that  permits 
waiting  to  activate  the  deicing 
equipment.  In  light  of  this  information 
^d  based  on  reports  received,  the  FAA 
considers  that  certain  procedures 
should  be  included  in  the  Limitations 
Section  of  the  AFM  for  all  British 
Aerospace  Jetstream  Models  3101  and 
3201  airplanes  to  require  immediate 
activation  of  the  ice  protection  systems 
when  any  ice  accuimulation  is  detected 
on  the  airplane. 

This  proposed  action  is  one  of  a 
number  of  proposed  AD's  being  issued 
on  airplanes  that  have  been  determined 
to  be  subject  to  the  same  identified 
unsafe  conditions.  Currently  proposed 
AD's  for  other  airplanes  that  are 
equipped  with  pneiunatic  deicing  boots 
address  the  following  airplanes: 


Airplane  models 


Industrie  Aeronautiche  e  Mecchaniche,  Model  P-180  Airplanes 

Pilatus  Britten-Norman  Ltd.,  BN-2T  Series  Airplanes 7. „ 

Pilatus  Aircraft  Ltd.,  Models  PC-12  and  PC-12/45  Airplanes 

Partenavia  Costruzioni  Aeronauticas.  S.p.A.,  Models  AP68TP  300  "Spartacus"  and  AP68TP  600  "Viator  Airplanes 

Mitsubishi  Heavy  Industries,  Ltd.,  MU-2B  Series  Airplanes  

LET,  a.s..  Model  L-420  Airplanes  ., „ 

Hattin  Aircraft  Manufacturing  Corp.,  Model  Y12  IV  airplanes 

Empresa  Brasileira  de  Aeronautica  S.A.  (Embraer),  Models  EMB-110P1  and  EMB-110P2  Airplanes 


Docket  Ho. 


99-CE-34-AD 
99-CE-35-AD 
99-CE-36-AD 
99-CE-37-AD 
99-CE-38-AD 
99-CE-39-AD 
99-^E-41-AD 
99-CE-42-AD 
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Airplane  models 

Domler  Lufttahrt  GmbH,  228  Series  Airplanes 

Bombardier  Inc.,  DHC-6  Series  Airplanes  

The  Cessna  Aircraft  Company.  208  Series  Airplanes 

Raytheon  Aircraft  Company,  90.  99,  100.  200,  300,  1900,  and  2000  Series  Airplanes 

Aerospace  Technologies  Of  Australia  Pty  Ltd.,  Models  N22B  and  N24A 

Short  Brothers  &  Hariand  Ltd..  Models  SC-7  Series  2  and  SC-7  Series  3  Airplanes  . 

The  New  Piper  Aircraft,  Inc.,  PA-31  Series  Airplanes  

SOCATA— Groupe  AEROSPATIALE.  Model  TBM  700  Airplanes  

Twin  Commander  Aircraft  Corporation,  600  Series  Airplanes 

Fairchild  Aircraft  Corporation,  SA226  and  SA227  Series  Airplanes  

The  Cessna  Aircraft  Company,  Models  425  and  441  Airplanes  

Cessna  Aircraft  Company,  Models  500,  550,  and  560  Airplanes  

Sabreliner  Corporation,  Models  40,  60,  70,  and  80  Series  Airplanes 

Gulfstream  Aerospace,  Model  G-159  Series  Airplanes 

McDonnell  Douglas,  Models  DC-3  and  DC-4  Series  Airplanes 

Mitsubishi  Heavy  Industries,  Model  YS-11  and  YS-11A  Series  Airplanes 

Frakes  Aviation,  Model  G-73  (Mallard)  and  G-73T  Series  Airplanes 

Lockheed,  Models  L-14  and  L-18  Series  Airplanes 

Fairchild  Models  F27  and  FH227  Series  Airplanes 

Aerospatiale  Models  ATR-42/ATR-72  Series  Airplanes  

Jetstream  Model  BAe  ATP  Airplanes  

Jetstream  Model  4101  Airplanes,  British  Aerospace  Model  MS  748  Series  Airplanes 

Saab  Model  SF340A/SAAB  340B/SAAB  2000  Series  Airplanes  

CASA  Model  C-212/CN-235  Series  Airplanes  

Domier  Model  328-100  Series  Airplanes 

Lockheed  Model  1329-23  and  1329-25  (Lockheed  Jetstar)  Series  Airplanes  

de  Havilland  Model  DHC-7/DHC-8  Series  Airplanes  

Fokker  Model  F27  Marie  100/200/300/400/500/600/700/050  Series  Airplanes 

Short  Brothers  Model  SD3-30/SD3-60/SD3-SHERPA  Series  Airplanes  


Docket  No. 


99-CE-43-AD 

99-CE-44-AD 

99-CE-45-AD 

99-CE-4&-AD 

99-CE-47-AD 

99-CE^48-AD 

99-CE-49-AD 

9»-CE-50-AD 

99-CE-51-AD 

99-CE-52-AD 

99-CE-53-AD 

99-NM-136-AD 

99-NM-137-AD 

99-NM-13&-AD 

99-NM-139-AD 

99-NM-140-AD 

99-NM-141-AD 

99-NM-142-AD 

9»-NM-143-AD 

99-NM-144-AD 

99-NM-145-AD 

99-NM-146-AD 

99-NM-147-AD 

99-NM-148-AD 

99-NM-149-AD 

99-NM-15G-AD 

99-NM-151-AD 

99-NM-152-AD 

99-NM-153-AD 

99-NM-154-AD 


Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  British  Aerospace 
Jetstream  Models  3101  and  3201 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the  FAA 
is  proposing  AD  action.  The  proposed 
AD  would  require  revising  the 
Limitations  Section  of  the  AFM  to 
include  requirements  for  activation  of 
pneumatic  deicing  boots  at  the  first 
indication  of  ice  accumulation  on  the 
airplane. 

Cost  Impact 

The  FAA  estimates  that  249  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  workhoiu*  per  airplane 
to  accomplish  the  proposed  AFM 
revisions.  Accomplishing  the  proposed 
AFM  revision  requirements  of  this 
NPRM  may  be  performed  by  the  owner/ 
operator  holding  at  least  a  private  pilot 
certificate  as  authorized  by  §  43.7  of  the 
Federal  Aviation  Regulations  (14  CFR 
43.7],  and  must  be  entered  into  the 
aircraft  records  showing  compliance 
with  the  proposed  AD  in  accordance 
with  §  43.9  of  the  Federal  Aviation 
Regulations  (14  GFR  43.9).  The  only  cost 
impact  of  the  proposed  AD  is  the  time 
it  would  take  each  owner/operator  of 
the  affected  airplanes  to  insert  the 
information  into  the  AFM. 


Regulatory  Impact 

The  regulations  proposed  herein 
woidd  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

British  Aerospace:  Docket  No.  99-CE-40- 
AD. 

Applicability:  Jetstream  Models  3101  and 
3201  airplanes,  all  serial  numbers  equipped 
with  pneumatic  deicing  boots,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternaitive  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
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this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
speciflc  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  assure  that  flightcrews  activate  the  wing 
and  tail  pneumatic  deicing  boots  at  the  first 
signs  of  ice  accumulation  on  the  airplane, 
accomplish  the  following: 

(a)  Within  10  days  after  the  effective  date 
of  this  AD:  Revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  requirements 
for  activation  of  the  ice  protection  systems. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM. 

"•  Except  for  certain  phases  of  flight 
where  the  AFM  specifies  that  deicing  boots 
should  not  be  used  (e.g.,  take-off,  final 
approach,  and  landing),  compliance  with  the 
following  is  required. 

•  Wing  and  Tail  Leading  Edge  Pneumatic 
Deicing  Boot  System,  if  installed,  must  be 
activated: 

— At  the  first  sign  of  ice  formation 
anywhere  on  the  aircraft,  or  upon 
annunciation  from  an  ice  detector 
system,  whichever  occurs  first;  and 

— The  system  must  either  be  continued  to 
be  operated  in  the  automatic  cycling 
mode,  if  available;  or  the  system  must  be 
manually  cycled  as  needed  to  minimize 
the  ice  accretions  on  the  airframe. 

•  The  wing  and  tail  leading  edge 
pneumatic  deicing  boot  system  may  be 
deactivated  only  after  leaving  icing 
conditions  and  after  the  airplane  is 
determined  to  be  clear  of  ice." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD,  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  §43.7  of  the 
Federal  Aviation  Regulations  (14  CFR  43.7), 
and  must  be  entered  into  the  aircraft  records 
showing  compliance  with  this  AD  in 
accordance  with  §43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Small  Airplane 
Directorate,  1201  Walnut,  suite  900,  Kansas 
City,  Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  Information  related  to  this  AD  may  be 
examined  at  the  FAA,  Central  Region,  Office 
of  the  Regional  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 


Issued  in  Kansas  City,  Missouri,  on 
October  4, 1999. 
Michael  Gallagher, 
Manager.  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  99-26401  Filed  10-7-99;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  99-CE-34-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Industrie 
Aeronautiche  e  IMeccaniche  Model 
Piaggio  P-180  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. ' 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  Industrie 
Aeronautiche  e  Meccaniche  (I.A.M.) 
Model  Piaggio  P-180  airplanes.  The 
proposed  AD  would  require  revising  the 
Airplane  Flight  Manual  (AFM)  to 
include  requirements  for  activation  of 
the  airframe  pneumatic  deicing  boots. 
The  proposed  AD  is  the  result  of  reports 
of  in-flight  incidents  and  an  accident 
that  occurred  in  icing  conditions  where 
the  airframe  pneumatic  deicing  boots 
were  not  activated.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  assure  that  flightcrews 
activate  the  pneumatic  wing  and  tail 
deicing  boots  at  the  Hrst  signs  of  ice 
accumulation.  This  action  will  prevent 
reduced  controllability  of  the  aircraft 
due  to  adverse  aerodynamic  effects  of 
ice  adhering  to  the  airplane  prior  to  the 
first  deicing  cycle. 

DATES:  Comments  must  be  received  on 
or  before  December  1, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  99-C-34- 
AD.  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  P.  Dow,  Sr..  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone:  (816)  426-6932; 
facsimile:  (816)  426-2169. 
SUPPt^MENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
vmtten  data,  views,  or  argiunents  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conmients, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-CE-34-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  99-CE-34-AD,  Room  1558. 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Discussion 

On  January  9, 1997,  an  Empresa 
Brazileira  de  Aeronautica,  S.A. 
(EMBRAER)  Model  EMB-120RT  series 
airplane  was  involved  in  an 
imcommanded  roll  excursion  and 
consequent  rapid  descent  that  resulted 
in  an  accident  near  Monroe,  Michigan. 
The  post-accident  investigation 
conducted  by  the  National 
Transportation  Safety  Board  (NTSB) 
concluded  that  the  airplane  had 
accumulated  a  thin,  rough  layer  of  ice 
on  its  lifting  surfaces.  That 
accumulation  of  ice,  in  combination 
with  the  slowing  of  the  airplane  to  an 
airspeed  inappropriate  for  the  icing 
conditions  in  which  the  airplane  was 
flying,  resulted  in  loss  of  control  that 
was  not  corrected  before  the  airplane 
impacted  the  ground.  The  NTSB  also 
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concluded  that  the  flight  crew  did  not 
activate  the  wing  and  tail  pneumatic 
deicing  boots.  An  NTSB 
recommendation  related  to  this  accident 
requested  that  the  FAA  mandate  that 
pneiunatic  deicing  boots  be  turned  on  as 
soon  as  the  aiiplane  enters  icing 
conditions. 

The  FAA  has  reviewed  the  idng- 
related  incident  history  of  certain 
airplanes,  and  has  determined  that  icing 
incidents  may  have  occurred  because 
pneumatic  deicing  boots  were  not 
activated  at  the  first  evidence  of  ice 
accretion.  As  a  result,  the  handling 
qualities  or  the  controllability  of  the 
airplane  may  have  been  reduced  due  to 
the  accumulated  ice.  That  factor  was 
present  in  the  accident  discussed 
previously  and,  as  such,  constitutes  an 
unsafe  condition. 

Request  for  Information 

On  October  1 ,  1998,  the  FAA  sent 
letters  to  certain  manufactiuers  of 
airplanes  certified  in  accordance  with 
part  25  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25).  The  letters 
requested  certain  icing  system  design 
information  and  operational  procedures 
applicable  to  their  airplanes  concerning 
flight  during  icing  conditions.  The 
letters  also  requested  that  manufacturers 
provide  data  showing  that  the  aircraft 
has  safe  operating  characteristics  with 
ice  accreted  on  the  protected  surfaces 
(boots).  The  manufacturers  were  asked 
to  provide  data  using  the  following 
assumptions:  The  most  adverse  ice 
acciunulation  possible  during  operation 
in  the  icing  envelope  specified  in  part 
25,  Appendix  C  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25],  and  that 
recommended  procedures  for  deicing 
boot  operation  were  used.  Additionally, 
the  manufacturers  were  asked  to 
provide  information  related  to  operation 
of  the  autopilot  diuing  icing  conditions, 
and  for  information  related  to 
appropriate  operating  speeds  for  icing 
operations. 

No  information  received,  as  a  result  of 
that  request,  has  caused  the  FAA  to 
reconsider  the  previous  conclusion  that 
an  imsafe  condition  may  exist. 

Public  Meeting 

Subsequent  to  the  collection  of  those 
design  and  operational  data,  the  FAA 
held  an  international  conference  on 
"Inflight  Operations  in  Icing 
Conditions",  in  Washington,  DC,  on 
February  2-4, 1999.  The  purpose  of  the 
conference  was  to  discuss  the  status  of 
the  FAA  Icing  Plan  and  other  related 
efforts.  Additionally,  the  conference 
provided  a  forum  for  representatives  of 
industry  to  express  their  viewpoints  on 
current  information  related  to  activation 


of  deicing  boots,  minimum  airspeeds, 
autopilot  operation  in  icing  conditions, 
flightcrew  information  needs,  and 
flightcrew  training.  Certain  information 
presented  at  that  meeting  is  discussed  in 
this  proposed  rule  in  the  following 
section. 

Delayed  Activation  of  Pneumatic 
Deicing  Boots 

In  accordance  with  manufacturer 
instructions  and  FAA-approved  airplane 
flight  manual  (AFM)  procedures,  the 
flightcrews  of  most  airplanes  equipped 
with  pneumatic  deicing  boots  delay  the 
initial  activation  of  the  boots  until  a 
certain  quantity  of  ice  has  accumulated 
on  the  protected  surfaces  (boots).  Some 
crews  routinely  wait  for  y*  to  V2  inch  of 
ice  to  accumulate,  and  at  least  one 
airplane  type  is  routinely  flown  with  up 
to  1  V2  inches  of  ice  on  the  protected 
surfaces  before  the  initial  activation  of 
the  deicing  boots. 

Ice  Bridging 

In  the  past,  concern  about  "ice 
bridging"  on  early  pneumatic  deicing 
boot  designs  resulted  in  the  common 
practice  of  delaying  activation  of  ice 
protection.  Ice  bridging  of  pneumatic 
deicing  boots  occurred  when  a  thin 
layer  of  ice  is  sufficiently  plastic  to 
deform  to  the  shape  of  the  inflated 
deicing  boot  tube  without  being 
fi^ctured  and  shed  during  the  ensuing 
tube  deflation.  As  the  deformed  ice 
hardens  and  accretes  additional  ice,  the 
deicing  boot  becomes  ineffective  in 
shedding  the  "sheath"  of  ice.  However, 
ice  acciunulation  resulting  from  delayed 
activation  may  pose  an  unsafe  condition 
due  to  the  resultant  adverse 
aerodynamic  effects  on  the  airplane's 
performance  or  handling  qualities. 

In  November  1997,  the  FAA  and  the 
National  Aeronautics  and  Space 
Administration  (NASA)  co-sponsored 
an  international  workshop  on  aircraft 
deicing  boot  ice  bridging.  The  objective 
of  the  workshop  was  to  provide  an  open 
fonun  for  investigating  the  existence  of 
deicing  boot  bridging  and  other 
concerns  related  to  activating  ice 
protection  systems  at  the  initial 
detection  of  inflight  icing.  Sixty-seven 
representatives  from  airframe  and 
deicing  boot  manufactiuers,  various 
airlines,  the  pilot  community,  NASA, 
the  National  Transportation  Safety 
Board,  non-US  civil  aviation  authorities, 
and  the  FAA  participated.  At  the 
workshop  no  evidence  was  presented  to 
substantiate  that  aircraft  with  modem 
deicing  boot  designs  experience  ice 
bridging.  The  general  consensus  of  the 
workshop  participants  was  that  ice 
bridging  is  not  a  problem  for  modem 
pneumatic  deicing  boot  designs  due  to 


the  use  of  higher  air  supply  pressures, 
faster  boot  inflation  and  deflation 
cycles,  and  smaller  boot  chambers.  Icing 
wind  tunnel  and  flight  testing  of  these 
newer  design  features  with  automatic 
cycling  have  demonstrated  successful 
shedding  of  ice  when  activated  at  the 
onset  of  ice  accretion,  with  ice  not  shed 
on  the  initial  deicing  boot  cycle 
continuing  to  increase  in  thickness  and 
being  shed  during  subsequent  cycles. 

During  the  previously  discussed 
November  1997  international  workshop, 
the  inability  of  flightcrews  to  accurately 
gauge  wing  and  control  surfaces  ice 
accretion  thickness  before  activating  the 
deicing  boots  was  recognized.  Also, 
increased  airplane  drag  resulting  from 
ice  accretion  was  recognized  as  a 
potential  contributing  cause  of 
inadvertent  airspeed  loss  that 
characterized  most  in-flight  icing  related 
accidents  and  incidents.  Two  airframe 
manufacturers,  whose  products 
comprise  a  substantial  percentage  of  the 
turbopropeller  transport  fleet,  reported 
that,  because  of  these  concems  they 
recommend  activating  the  automatic 
airframe  deicing  system  at  first  onset  of 
airframe  icing.  Those  manufactiu^rs 
have  received  no  reports  of  deicing  boot 
ice  bridging  events  for  tliese  airplanes. 

The  FAA  considers  that  ice 
accumulation  on  protected  surfaces  due 
to  delayed  boot  activation  constitutes  a 
potential  safety  concern.  However,  the 
FAA  recognizes  that  not  all  airplanes 
may  be  equipped  with  "modem" 
deicing  boots  (as  that  term  is  used  in 
this  NPRM).  The  FAA  specifically 
invites  the  submission  of  comments  and 
other  data  regarding  the  effects  of  this 
proposed  AD  on  airplanes  equipped 
with  older  pneumatic  deicing  boots, 
including  argiunents  for  the  retention  of 
existing  activation  delays  for  these 
older-style  deicing  boots. 

Residual  Ice 

Diuing  the  February  conference,  the 
attendees  agreed  that  the  airplane  is  at 
risk  while  tibe  airplane  is  accreting  ice, 
and  that  the  airplane  must  be 
adequately  protected  to  ensiue  that  no 
adverse  handling  and  performance 
characteristics  develop.  An  additional 
concern  discussed  at  the  conference  was 
the  possibility  that  early  activation  of 
the  ice  protection  system  might  degrade 
the  ice  shedding  effectiveness  of  the 
deicing  boots,  resulting  in  increased 
residual  ice,  i.e.,  there  would  be  more 
ice  fragments  remaining  on  the  deicing 
boots  than  would  exist  if  a  more 
substantial  quantity  of  ice  was  allowed 
to  form  before  the  first  ice  shedding 
cycle.  However,  the  FAA  does  not 
concur.  No  data  has  been  provided  that 
shows  that  the  presence  of  residual  ice 


Federal  Register /Vol.  64,  No.  195 /Friday.  October  8,  1999 /Proposed  Rules  54817 


following  an  earlier  activation  of  the 
deicing  boots  is  more  hazardous  than 
delaying  cycling  of  the  boots  until  the 
ice  accretes  to  a  larger,  specific 
thickness.  In  fact,  testing  in  icing 
conditions  has  shown  that  residual  ice 
remaining  on  the  boots  after  the  initial 
boot  cycle  is  removed  during 
subsequent  cycles. 

As  reported  during  the  November 
1997  international  workshop, 
manufacturers  of  a  substantial  . 
percentage  of  the  turbopropeller 
transport  fleet  have  reported  satisfactory 
in-flight  icing  operations  of  their 
products  with  recommended  procedures 
to  activate  operation  of  the  deicing  boots 
in  the  automatic  mode  at  the  onset  of 
airframe  icing. 

Therefore,  the  FAA  considers  that  the 
activation  of  pneumatic  wing  and  tail 
deicing  boots  at  the  first  signs  of  ice 
accumulation  is  warranted.  The  FAA 
specifically  invites  the  submission  of 
data  to  substantiate  that  operating  the 
deicing  boots  at  the  first  sign  of  ice 
accretions  is  more  hazardous  than 


delaying  boot  activation  until  a  specific 
thickness  of  ice  has  accimiulated.     - 

Other  Considerations 

The  FAA  recognizes  that  there  may  be 
some  phases  of  flight  during  which  use 
of  the  deicing  boots  may  be 
inappropriate.  For  example,  a  deicing 
boot  inflation  cycle  that  begins 
immediately  before  or  during  the 
landing  flare  or  the  takeoff  rotation  may 
cause  unexpected  loss  of  lift  or  other 
adverse  aerodynamic  events.  This 
proposed  AD  explicitly  does  not 
supersede  procedures  in  the  AFM  that 
prohibit  using  deicing  boots  for  certain 
phases  of  flight  [e.g.,  during  take-off, 
final  approach,  and  landing). 

The  FAA  specifically  invites  the 
submission  of  comments  and  other  data 
regarding  adverse  effects  that  may  occur 
during  specific  phases  of  flight, 
including  takeoff,  final  approach,  or 
landing.  Any  recommended  speed 
restrictions  or  other  operational 
procedures  that  would  be  necessary  in 
order  to  mitigate  any  adverse 
aerodynamic  effects  of  deicing  boot 
inflation  during  critical  phases  of  flight 


should  be  fully  explained  and 
documented. 

The  FAA's  Determination 

The  FAA  is  aware  that,  based  on 
previous  procedures  provided  to 
flightcrews  of  many  airplanes  equipped 
vdth  deicing  boots,  a  historical 
precedent  has  been  set  that  permits 
waiting  to  activate  the  deicing 
equipment.  In  light  of  this  information 
and  based  on  reports  received,  the  FAA 
considers  that  certain  procedures 
should  be  included  in  the  Limitations 
Section  of  the  AFM  for  all  I.A.M.  Model 
Piaggio  P-180  airplanes  to  require 
immediate  activation  of  the  ice 
protection  systems  when  any  ice 
accumulation  is  detected  on  the 
airplane. 

This  proposed  action  is  one  of  a 
nmnber  of  proposed  AD's  being  issued 
on  airplanes  that  have  been  determined 
to  be  subject  to  the  same  identified 
unsafe  conditions.  Currently  proposed 
AD's  for  other  airplanes  that  are 
equipped  with  pneumatic  deicing  boots 
address  the  following  airplanes: 


Airplane  models 


Docket  No. 


Pilatus  Britten-Norman  Ltd.,  BN-2T  Series  Airplanes 

Pilatus  Aircraft  Ltd.,  Models  PC-12  and  PC-12/45  Airplanes  

Partenavia  Costruzioni  Aeronauticas,  S.p.A..  Models  AP68TP  300  "Spartacus"  and  AP68TP  600  "Viator"  Airplanes 

Mitsubishi  Heavy  Industries,  Ltd.,  MU-2B  Series  Airplanes  , 

LET,  a.s..  Model  L-420  Airplanes „ 

British  Aerospace.  Jetstream  Models  3101  and  3201  Airplanes  

Hartjin  Aircraft  Manufacturing  Corp.,  Model  Y12  IV  Airplanes 

Empresa  Brasileira  de  Aeronautica  S.A.  (Embraer),  Models  EMB-110P1  and  EMB-110P2  Airplanes 

Domier  Luftfahrl  GmbH,  228  Series  Airplanes ...*„ 

Bombardier  Inc.,  DHC-6  Series  Airplanes 

The  Cessna  Aircraft  Company,  208  Series  Airplanes 

Raytheon  Aircraft  Company,  90,  99,  100,  200,  300,  1900,  and  2000  Series  Airplanes 

Aerospace  Technologies  Of  Australia  Pty  Ltd.,  Models  N22B  and  N24A 

Short  Brothers  &  Hartand  Ltd.,  Models  SC-7  Series  2  and  SC-7  Series  3  Airplanes 

The  New  Piper  Aircraft,  Inc.,  PA-31  Series  Airplanes  '. , 

SOCATA— Groupe  AEROSPATIALE,  Model  TBM  700  Airplanes 

Twin  Commander  Aircraft  Corporation,  600  Series  Airplanes _ , 

Fairchild  Aircraft  Corporation,  Model  SA226  and  SA227  Airplanes „ ., 

The  Cessna  Aircraft  Company,  Models  425  and  441  Airplanes „ , ,._ „..-. „. 

Cessna  Aircraft  Company,  Models  500.  550,  and  560  Airplanes  „ j...... '. „ 

Sabreliner  Corporation,  Models  40,  60,  70,  and  80  Series  Airplanes 

Gulfstream  Aerospace,  Model  G-159  Series  Airplanes „ „.., 

McDonnell  Douglas,  Models  DC-3  and  DC-4  Series  Airplanes „... ., 

Mitsubishi  Heavy  Industries,  Model  YS-11  and  YS-11A  Series  Airplanes _ „ 

Frakes  Aviation.  Model,  G-73  (Mallard)  and  G-73T  Series  Airplanes 

Lockheed,  Models  L-14  and  L-18  Series  Airplanes .*««ii.«,«wi~~».. 

Fairchild  Models  F27  and  FH227  Series  Airplanes 

Aerospatiale  Models  ATR-42/ATR-72  Series  Airplanes  

Jetstream  Model  BAe  ATP  Airplanes  „ „ 

Jetstream  Model  4101  Airplanes,  British  Aerospace  Model  HS  748  Series  Airplanes 


Saab  Model  SF340A/SAAB  340B/SAAB  2000,  Series  Airplanes  

CASA  Model  C-212/CN-235  Series  Airplanes  

Domier  Model  328-100  Series  Airplanes 

Lockheed  Model  1329-23  and  1329-25,  (Lockheed  Jetstar)  Series  Airplanes 

de  Havilland  Model  DHC-7/DHC-e  Series  Airplanes 

Fokker  Model  F27  Mari<  100/200/300/400/500/600/700/050  Series  Airplanes  . 
Short  Brothers  Model  SD3-30/SD3-60/SD3-SHERPA  Series  Airplanes  


99-CE-35-AD 

99-CE-36-AD 

99-CE-37-AD 

99-CE-38-AD 

99-<JE-39-AD 

99-CE-40-AD 

99-CE-41-AD 

99-CE-42-AD 

99-CE-43-AD 

99-CE-44-AD 

99-CE-45-AD 

99-CE-46-AD 

99-CE^7-AD 

99-CE-48-AD 

99-CE-49-AD 

99-CE-50-AD 

99-CE-51-AD 

99-CE-52-AD 

99-CE-53-AD 

99-NM-136-AD 

99-NM-137-AD 

99-NM-138-AD 

9*-NM-139-AD 

9*-NM-140-AD 

99-NM-141-AD 

99-NM-142-AD 

99-NM-143-AD 

99-NM-144-AO 

99-NM-145-AD 

99-NM-146-AD 

9*-NM-147-AD 
99-NM-148-AD 
99-NM-149-AD 
99-NM-150-AD 
99-NM-151-AD 
9&-NM-152-AD 
99-NM-153-AD 
99-NM-154-AD 
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Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  I.A.M.  Model  Piaggio 
P-180  airplanes  of  the  same  type  design 
registered  in  the  United  States,  the  FAA 
is  proposing  AO  action.  The  proposed 
AD  would  require  revising  the 
Limitations  Section  of  the  AFM  to 
include  requirements  for  activation  of 
pneumatic  deicing  boots  at  the  first 
indication  of  ice  accimiulation  on  the 
airplane. 

Cost  Impact 

The  FAA  estimates  that  5  airplanes  in 
the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  workhour  per  airplane 
to  accomplish  the  proposed  AFM 
revisions.  Accomplishing  the  proposed 
AFM  revision  requirements  of  this 
^4PRM  may  be  performed  by  the  owner/ 
operator  holding  at  least  a  private  pilot 
certificate  as  authorized  by  §  43.7  of  the 
Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the 
aircraft  records  showing  compliance 
with  the  proposed  AD  in  accordance 
with  section  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9).  The 
only  cost  impact  of  the  proposed  AD  is 
the  time  it  would  take  each  owner/ 
operator  of  the  affected  airplanes  to 
insert  the  information  into  the  AFM. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certiiy  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regiilatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  hais  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

f  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Industrie  Aeronautiche  E  Meccaniche: 

Docket  No.  99-CE-34-AD. 

Applicability:  Model  Piaggio  P-180 
airplanes,  all  serial  numbers  equipped  with 
pneumatic  deicing  boots,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  assure  that  flightcrews  activate  the  wing 
and  tail  pneumatic  deicing  boots  at  the  first 
signs  of  ice  accumulation  on  the  airplane, 
accomplish  the  following: 

(a)  Within  10  days  after  the  effective  date 
of  this  AD:  Revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  requirements 
for  activation  of  the  ice  protection  systems. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM. 

"•  Except  for  certain  phases  of  flight 
where  the  AFM  specifies  that  deicing  boots 
should  not  be  used  (e.g.,  take-off,  final 
approach,  and  landing),  compliance  with  the 
following  is  required. 

•  Wing  and  Tail  Leading  Edge  Pneumatic 
Deicing  Boot  System,  if  installed,  must  be 
activated: 

— At  the  first  sign  of  ice  formation 
anywhere  on  the  aircraft,  or  upon 
annunciation  from  an  ice  detector  system, 
whichever  occurs  first;  and 


— ^The  system  must  either  be  continued  to 
be  operated  in  the  automatic  cycling  mode, 
if  available;  or  the  system  must  be  manually 
cycled  as  needed  to  minimize  the  ice 
accretions  on  the  airframe. 

•  The  wing  and  tail  leading  edge 
pneumatic  deicing  boot  system  may  be 
deactivated  only  after  leaving  icing 
conditions  and  after  the  airplane  is 
determined  to  be  clear  of  ice." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD,  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  §  43.7  of  the 
Federal  Aviation  Regulations  (14  CFR  43.7), 
and  must  be  entered  into  the  aircraft  records 
showing  compliance  with  this  AD  in 
accordance  with  §43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  1201  Walnut,  suite  900,  Kansas 
City,  Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  Information  related  to  this  AD  may  be 
examined  at  the  FAA,  Central  Region,  Office 
of  the  Regional  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
October  4, 1999. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
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DEPARTMEriT  OF  TRANSPORTATION 
Federal  Aviation  Admlnietration 

14  CFR  Part  39 

[Doclwt  No.  99-CE-43-AD] 
RIN  2120-AA64 

Airworthlnees  Directives;  Dornier 
Luftfahrt  GmbH  228  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  Dornier 
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Luftfahrt  GmbH  (Domier)  228  Series 
airplanes.  The  proposed  AD  would 
require  revising  the  Airplane  Flight 
Manual  (AFM)  to  include  requirements 
for  activation  of  the  airframe  pneiunatic 
deicing  boots.  The  proposed  AD  is  the 
result  of  reports  of  in-flight  incidents 
and  an  accident  that  occurred  in  icing 
conditions  where  the  airframe 
pneimiatic  deicing  boots  were  not 
activated.  The  actions  specified  by  the 
proposed  AD  are  intended  to  assiue  that 
flightcrews  activate  the  pneumatic  wing 
and  tail  deicing  boots  at  the  first  signs 
of  ice  accumulation.  This  action  will 
prevent  reduced  controllability  of  the 
aircraft  due  to  adverse  aerodynamic 
effects  of  ice  adhering  to  the  airplane 
prior  to  the  first  deicing  cycle. 

DATES:  Conmients  must  be  received  on 
or  before  December  1, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  99-CE-43- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  P.  Dow,  Sr,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone:  (816]  426-6932; 
'  facsimile:  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-CE-43-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  99-CE-43-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Discussion 

On  January  9, 1997,  an  Empresa 
Brazileria  de  Aeronautica,  S.A. 
(EMBRAER)  Model  EMB-120RT  series 
airplane  was  involved  in  an 
unconmianded  roll  excursion  and 
consequent  rapid  descent  that  resulted 
in  an  accident  near  Monroe,  Michigan. 
The  post-accident  investigation 
conducted  by  the  National 
Transportation  Safety  board  (NTSB) 
concluded  that  the  airplane  had 
accimiulated  a  thin,  rough  layer  of  ice 
on  its  lifting  siufaces.  That 
accumulation  of  ice,  in  combination 
with  the  slowing  of  the  airplane  to  an 
airspeed  inappropriate  for  the  icing 
conditions  in  which  the  airplane  was 
flying,  resulted  in  loss  of  control  that 
was  not  corrected  before  the  airplane 
impacted  the  ground.  The  NTSB  also 
concluded  that  the  flight  crew  did  not 
activate  that  wing  and  tail  pneiunatic 
deicing  boots.  An  NTSB 
recommendation  related  to  this  accident 
requested  that  the  FAA  mandate  that 
pneumatic  deicing  boots  be  turned  on  as 
soon  as  the  airplane  enters  icing 
conditions. 

The  FAA  has  reviewed  the  icing- 
related  incident  history  of  certain 
airplanes,  and  has  determined  that  icing 
incidents  may  have  occurred  because 
pneumatic  deicing  boots  were  not 
activated  at  the  first  evidence  of  ice 
accretion.  As  a  result,  the  handling 
qualities  or  the  controllability  of  the 
airplane  may  have  been  reduced  due  to 
the  accumiilated  ice.  That  factor  was 
present  in  the  accident  discussed 
previously  and,  as  such,  constitutes  an 
unsafe  condition. 

Request  for  Information 

On  October  1, 1998,  the  FAA  sent 
letters  to  certain  manufacturers  of 
airplanes  certified  in  accordance  with 
part  25  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25).  The  letters 
requested  certain  icing  system  design 


information  and  oi}erational  procedures 
applicable  to  their  airplanes  concerning 
flight  dujing  icing  conditions.  The 
letters  also  requested  that  manufacturers 
provide  data  showing  that  the  aircraft 
has  safe  operating  characteristics  with 
ice  accreted  on  the  protected  surfaces 
(boots).  The  manufacturers  were  asked 
to  provide  data  using  the  following 
assumptions:  The  most  adversie  ice 
accimiulation  possible  during  operation 
in  the  icing  envelope  specified  in  part 
25,  Appendix  C  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25),  and  that 
reconunended  procedures  for  deicing 
boot  operation  were  used.  Additionidly, 
the  manufacturers  were  asked  to 
provide  information  related  to  operation 
of  the  autopilot  during  icing  conditions, 
and  for  information  related  to 
appropriate  operating  speeds  for  icing 
operations. 

No  information  received,  as  a  result  of 
that  request,  has  caused  that  FAA  to 
reconsider  the  previous  conclusion  that 
an  unsafe  condition  may  exist. 

Public  Meeting 

Subsequent  to  the  collection  of  those 
design  and  operational  data,  the  FAA 
held  an  international  conference  on 
"Inflight  Operations  in  Icing 
Conditions",  in  Washington,  DC,  on 
February  2-4, 1999.  The  purpose  of  the 
conference  was  to  discuss  the  status  of 
the  FAA  Icing  Plan  and  other  related 
efforts.  Additionally,  the  conference 
provided  a  forum  for  representatives  of 
industry  to  express  their  viewpoints  on 
current  information  related  to  activation 
of  deicing  boots,  minimum  airspeeds, 
autopilot  operation  in  icing  conditions, 
flightcrew  information  needs,  and 
flightcrew  training.  Certain  information 
presented  at  that  meeting  is  discussed  in 
this  proposed  rule  in  the  following 
section. 

Delayed  Activation  of  Pneumatic 
Deicing  Boots 

In  accordance  with  manufacturer 
instructions  and  FAA-approved  airplane 
flight  manual  (AFM)  procedures,  the 
flightcrews  of  most  airplanes  equipped 
with  pneiunatic  deicing  boots  delay  the 
initial  activation  of  the  boots  imtil  a 
certain  quantity  of  ice  has  accumulated 
on  the  protected  surfaces  (boots).  Some 
crews  routinely  wait  for  V*  to  V2  inch  of 
ice  to  accumulate,  and  at  least  one 
airplane  type  is  routinely  flovtm  with  up 
to  1  Vz  inches  of  ice  on  the  protected 
surfeces  before  initial  activation  of  the 
deicing  boots. 

Ice  Bridging 

In  the  past,  concern  about  "ice 
bridging"  on  early  pneimiatic  deicing 
boot  designs  resulted  in  the  common 
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practice  of  delaying  activation  of  ice 
protection.  Ice  bridging  of  pneumatic 
deidng  boots  occurred  when  a  thin 
layer  of  ice  is  sufficiently  plastic  to 
deform  to  the  shape  of  the  inflated 
deicing  boot  tube  without  being 
fractured  and  shed  during  the  ensuring 
tube  deflation.  As  the  deformed  ice 
hardens  and  accretes  additional  ice,  the 
deicing  boot  becomes  ineffective  in 
shedding  the  "sheath"  of  ice.  However, 
ice  accumulation  resulting  from  delayed 
activation  may  pose  an  unsafe  condition 
due  to  the  resultant  adverse 
aerodynamic  effects  on  the  airplane's 
performance  or  handling  qualities. 

In  November  1997,  the  FAA  and  the 
National  Aeronautics  and  Space 
Administration  (NASA)  co-sponsored 
an  international  workshop  on  aircraft 
deicing  boot  ice  bridging.  The  objective 
of  the  workshop  was  to  provide  an  open 
forum  for  investigating  the  existence  of 
deicing  boot  bridging  and  other 
concerns  related  to  activating  ice 
protection  systems  at  the  initial 
detection  of  inflight  icing.  Sixty-seven 
representatives  from  airframe  and 
deicing  boot  manufactiirers,  various 
airlines,  the  pilot  community,  NASA, 
the  National  Transportation  Safety 
Board,  non-US  civil  aviation  authorities, 
and  the  FAA  participated.  At  the 
workshop  no  evidence  was  presented  to 
substantiate  that  aircraft  with  modem 
deicing  boot  designs  experience  ice 
bridging.  The  general  consensus  of  the 
workshop  participants  was  that  ice 
bridging  is  not  a  problem  for  modem 
pneumatic  deicing  boot  designs  due  to 
the  use  of  higher  air  supply  pressures, 
faster  boot  inflation  and  deflation 
cycles,  and  smaller  boot  chambers.  Icing 
wind  tunnel  and  flight  testing  of  these 
newer  design  featiu«s  with  automatic 
cycling  have  demonstrated  successful 
shedding  of  ice  when  activated  at  the 
onset  of  ice  accretion,  with  ice  not  shed 
on  the  initial  deicing  boot  cycle 
continuing  to  increase  in  thickness  and 
being  shed  during  subsequent  cycles. 

Diuing  the  previously  discussed 
November  1997  international  workshop, 
the  inability  of  flightcrews  to  accurately 
gauge  wing  and  control  siirfaces  ice 
accretion  thickness  before  activating  the 
deicing  boots  was  recognized.  Also, 
increased  airplane  drag  resulting  from 
ice  accretion  was  recognized  as  a 
potential  contributing  cause  of 
inadvertent  airspeed  loss  that 
characterized  most  in-flight  icing  related 
accidents  and  incidents.  Two  airframe 
manufacturers,  whose  products 


comprise  a  substantial  percentage  of  the 
turbopropeller  transport  fleet,  reported 
that,  because  of  these  concerns  they 
recommend  activating  the  automatic 
airframe  deicing  system  at  first  onset  of 
airframe  icing.  Those  manufacturers 
have  received  no  reports  of  deicing  boot 
ice  bridging  events  for  these  airplanes. 

The  FAA  considers  that  ice 
accumulation  on  protected  surfaces  due 
to  delayed  boot  activation  constitutes  a 
potential  safety  concern.  However,  the 
FAA  recognizes  that  not  all  airplanes 
may  be  equipped  with  "modem" 
deicing  boots  (as  that  term  is  used  in 
this  NPRM).  The  FAA  specifically 
invites  the  submission  of  comments  and 
other  data  regarding  the  effects  of  this 
proposed  AD  on  airplanes  equipped 
with  older  pneumatic  deicing  boots, 
including  arguments  for  the  retention  of 
existing  activation  delays  for  these 
older-style  deicing  boots. 

Residual  Ice 

During  the  February  conference,  the 
attendees  agreed  that  the  airplane  is  at 
risk  while  the  airplane  is  accreting  ice, 
and  that  the  airplane  must  be 
adequately  protected  to  ensure  that  no 
adverse  handling  and  performance 
characteristics  develop.  An  additional 
concern  discussed  at  \he  conference  was 
the  possibility  that  early  activation  of 
the  ice  protection  system  might  degrade 
the  ice  shedding  effectiveness  of  the 
deicing  boots,  restdting  in  increased 
residual  ice,  i.e.,  there  would  be  more 
ice  fragments  remaining  on  the  deicing 
boots  than  would  exist  if  a  more 
substantial  quantity  of  ice  was  allowed 
to  form  before  the  first  ice  shedding 
cycle.  However,  the  FAA  does  not 
conciu'.  No  data  has  been  provided  that 
shows  that  the  presence  of  residual  ice 
following  an  earlier  activation  of  the 
deicing  boots  is  more  hazardous  than 
delaying  cycling  of  the  boots  until  the 
ice  accretes  to  a  larger,  specific 
thickness.  In  fact,  testing  in  icing 
conditions  has  shown  that  residual  ice 
remaining  on  the  boots  after  the  initial 
boot  cycle  is  removed  during 
subsequent  cycles. 

As  reported  diu-ing  the  November 
1997  international  workshop, 
manufacturers  of  a  substantial 
percentage  of  the  turbopropeller 
transport  fleet  have  reported  satisfactory 
in-flight  icing  operations  of  their 
products  with  recommended  procedures 
to  activate  operation  of  the  deicing  boots 
in  the  automatic  mode  at  the  onset  of 
airframe  icing. 


Therefore,  the  FAA  considers  that  the 
activation  of  pneumatic  wing  and  tail 
deicing  boots  at  the  first  signs  of  ice 
accumulation  is  warranted.  The  FAA 
specifically  invites  the  submission  of 
data  to  substantiate  that  operating  the 
deicing  boots  at  the  first  sign  of  ice 
accretions  is  more  hazardous  than 
delaying  boot  activation  until  a  specific 
thickness  of  ice  has  accimiulated. 

Other  Considerations 

The  FAA  recognizes  that  there  may  be 
some  phases  of  flight  during  which  use 
of  the  deicing  boots  may  be 
inappropriate.  For  example,  a  deicing 
boot  inflation  cycle  that  begins 
immediately  before  or  during  the 
landing  flare  or  the  takeoff  rotation  may 
cause  unexpected  loss  of  lift  or  other 
adverse  aerodynamic  events.  This 
proposed  AD  explicitly  does  not 
supersede  procedures  in  the  AFM  that 
prohibit  using  deicing  boots  for  certain 
phases  of  fUght  (e.g.,  during  take-off, 
final  approach,  and  landing). 

The  FAA  specifically  invites  the 
submission  of  comments  and  other  data 
regarding  adverse  effects  that  may  occur 
during  specific  phases  of  flight, 
including  takeoff,  final  approach,  or 
landing.  Any  recommended  speed 
restrictions  or  other  operational 
procedures  that  would  be  necessary  in 
order  to  mitigate  any  adverse 
aerodynamic  effects  of  deicing  boot 
inflation  during  critical  phases  of  flight 
should  be  fully  explained  and 
docimiented. 

The  FAA's  Determination 

The  FAA  is  aware  that,  based  on 
previous  procedures  provided  to 
flightcrews  of  many  airplanes  equipped 
with  deicing  boots,  a  historical 
precedent  has  been  set  that  permits 
waiting  to  activate  the  deicing 
equipment.  In  light  of  this  information 
and  based  on  reports  received,  the  FAA 
considers  that  certain  procedures 
should  be  included  in  the  Limitations 
Section  of  the  AFM  for  all  Domier  228 
series  airplanes  to  require  immediate 
activation  of  the  ice  protection  systems 
when  any  ice  accumulation  is  detected 
on  the  airplane. 

This  proposed  action  is  one  of  a 
number  of  proposed  AD's  being  issued 
on  airplanes  that  have  been  determined 
to  be  subject  to  the  same  identified 
unsafe  conditions.  Currently  proposed 
AD's  for  other  airplanes  that  are 
equipped  with  pneumatic  deicing  boots 
address  the  following  airplanes: 


Airplane  models 


Docket  No. 


Industrie  Aeronautiche  e  Meccaniche.Model  Piaggio  P-180  Airplanes 99-CE-34-AO 
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Airplane  models 


Pilafus  Britten-Norman  Ltd.,  BN-2T  Series  Airplanes : 

Pilatus  Aircraft  Ltd.,  Models  PC-12  and  PC-12/45  Airplanes "."""""""""""""'""""""""" 

Partenavia  CostruzionI  Aeronauticas,  S.p.A.,  Models  AP68TP  300  "Spartacus"  and  AP68TP  600  "Viator"  Airplanes 

Mitsubishi  Heavy  Industries,  Ltd.,  MU-2B  Series  Airplanes  ,;„p.,-  ,^^ 

LET,  a.s..  Model  L-420  Airplanes „ .:......;......!!..™!!™!!Z."!!!! 

British  Aerospace,  Jetstream  Models  3101  and  3201  Airplanes „.. !!!!!!""!!!.!!!!!".."!!!!!!!! 

Hart>in  Aircraft  Manufacturing  Corp.,  Model  Y12  IV  airplanes  „!L"..™!!Z 

Empresa  Brasileira  de  Aeronautica  S.A.  (Embraer),  Models  EMB-110P1  and  EMB-110P2  Airplanes  ...!.!"!!!!!."!.!."!!! 

Bombardier  Inc.,  DHC-6  Series  Airplanes 

The  Cessna  Aircraft  Company,  208  Series  Airplanes 

Raytheon  Aircraft  Company,  90,  99,  100,  200,  300,  1900,  and  2000  Series  Airplanes '^"^'"""^IZZ 

Aerospace  Technologies  Of  Australia  Pty  Ltd.,  Models  N22B  and  N24A w „ „ 

Short  Brothers  &  Hariand  Ltd.,  Models  SC-7  Series  2  and  SC-7  Series  3  Airplanes !..!.!.!.!!!!!«!! 

The  New  Piper  Aircraft,  Inc.,  PA-31  Series  Airplanes  „ 

SOCATA— Groupe  Aerospatiale,  Model  TBM  700  Airplanes ....„ .^...... !...."L™Z™"! 

Twin  Commander  Aircraft  Corporation,  600  Series  Airplanes 

Fairchild  Aircraft  Corporation,  SA226  and  SA227  Series  Airplanes  .^ '.. 

The  Cessna  Aircraft  Company,  Models  425  and  441  Airplanes  „ .., 

Cessna  Aircraft  Company,  Models  500,  550,  and  560  Airplanes „ 

Sabreliner  Corporation,  Models  40,  60,  70,  and  80  Series  Airplanes 

Gulfstream  Aerospace,  Model  G-159  Series  Airplanes _ „ 

McDonnell  Douglas,  Models  DC-3  and  DC-4  Series  Airplanes ...„. „..., 

Mitsubishi  Heavy  Industries.  Model  YS-11  and  YS-11A  Series  Airplanes  

Frakes  Aviation,  Model  G-73  (Mallard)  and  G-73T  Series  Airplanes  

Lockheed  Models  L-14  and  L-18  Series  Airplanes 

Fairchild  Models  F27  and  FH227  Series  Airplanes „ 

Aerospatiale  Models  ATR-42/ATR-72  Series  Airplanes !-. 

Jetstream  Model  BAe  ATP  Airplanes _ 

Jetstream  Model  4101  Airplanes,  British  Aerospace  Model  HS  748  Series  Airplanes 


Saab  Model  SF340A/SAAB  340B/SAAB  2000  Series  Airplanes  

CASA  Model  C-212/CN-235  Series  Airplanes 

Domier  Model  328-100  Series  Airplanes 

Lockheed  Model  1329-23  and  1329-25  (Lockheed  Jetstar)  Series  Airplanes 

de  Havilland  Model  DHC-7/DHC-8  Series  Airplanes 

Fokker  Model  F27  Mari<  100/200/300/400/500/600/700/050  Series  Airplanes  , 
Short  Brothers  Model  SD3-30/SD3-60/SD3-SHERPA  Series  Airplanes  


Docket  No. 


99-CE-35-AD 

99-CE-36-AD 

99-CE-37-AD 

99-CE-38-AD 

99-CE-39-AD 

99-CE-40-AD 

99-CE-41-AD 

99-CE-42-AD 

99-CE-44-AD 

99-CE-45-AO 

99-CE-46-AD 

99-CE-47-AD 

99-CE-48-AD 

99-CE-49-AD 

99-CE-50-AD 

99-CE-51-AO 

99-CE-52-AD 

99-CE-53-AD 

99-NM-136-A0 

99-NM-137-AO 

99-NM-13&-AD 

99-Nf^139-AD 

99-NM-140-AD 

99-NM-141-AD 

99-NIM-142-AD 

99-MM-143-AD 

99-NM-144-AD 

9»-NM-145-AD 

99-NM-146-A0 

99-NM-147-AD 

9&-NM-14ft-AD 

99-NM-149-AD 

99-NM-150-AD 

9»-NM-151-AD 

99-NM-152-AD 

99-NM-153-AD 

99-NM-154-AD 


Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Domier  228  series 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the  FAA 
is  proposing  AD  action.  The  proposed 
AD  would  require  revising  the 
Limitations  Section  of  the  AFM  to 
include  requirements  for  activation  of 
pneumatic  deicing  boots  at  the  first 
indication  of  ice  accumulation  on  the 
airplane. 

Cost  Impact 

The  FAA  estimates  that  13  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  workhour  per  airplane 
to  accomplish  the  proposed  AFM 
revisions.  Accomplishing  the  proposed 
FM  revision  requirements  of  this  NPRM 
may  be  performed  by  the  owner/ 
operator  holding  at  least  a  private  pilot 
certificate  as  authorized  by  §43.7  of  the 
Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the 
aircraft  records  showing  compliance 


with  the  proposed  AD  in  accordance 
with  §  43.9  of  the  Federal  Aviation 
Regulations  (14  CFR  43.9).  The  only  cost 
impact  of  the  proposed  AD  is  the  time 
it  would  take  each  ov«ier/operator  of 
the  affected  airplanes  to  insert  the 
information  into  the  AFM. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  tmder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 


economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
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2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Domier  Luftfahrl  Gmbh:  Docket  No.  go-CE- 
43- AD. 

Applicability:  The  following  model 
airplanes,  all  serial  numbers  equipped  with 
pneumatic  deicing  boots,  certificated  in  any 
category. 

Models 

Domier  228-100,  Domier  228-101,  Domier 

228-200,  Domier  228-201, 
Domier  228-202,  Domier  228-212 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  beeti  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  assure  that  flightcrews  activate  the  wing 
and  tail  pneumatic  deicing  boots  at  the  first 
signs  of  ice  accumulation  on  the  airplane, 
accomplish  the  following: 

(a)  Within  10  days  after  the  effective  date 
of  this  AD;  Revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  requirements 
for  activation  of  the  ice  protection  systems. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM. 

"•  Except  for  certain  phases  of  flight 
where  the  AFM  specifies  that  deicing  boots 
should  not  be  used  (e.g..  take-off,  final 
approach,  and  landing),  compliance  with  the 
following  is  required. 

•  Wing  and  Tail  Leading  Edge  Pneumatic 
Deicing  Boot  System,  if  installed,  must  be 
activated. 

— At  the  first  sign  of  ice  formation  anywhere 
on  the  aircraft,  or  upon  annunciation  from 
an  ice  detector  system,  whichever  occurs 
first;  and 

— ^The  system  must  either  be  continued  to  be 
operated  in  the  automatic  cycling  mode,  if 
available;  or  the  system  must  be  manually 
cycled  as  needed  to  minimize  the  ice 
accretions  on  the  airframe. 

•  The  wing  and  tail  leading  edge 
pneumatic  deicing  boot  system  may  be 
deactivated  only  after  leaving  icing 
conditions  and  after  the  airplane  is 
determined  to  be  clear  of  ice." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD,  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  §  43.7  of  the 
Federal  Aviation  Regulations  (14  CFR  43.7), 
and  must  be  entered  into  the  aircraft  records 


showing  compliance  with  this  AD  in 
accordance  with  §  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  altemative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  1201  Walnut,  suite  900,  Kansas 
City,  Missouri  64106.  the  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  conceming  the 
existence  of  approved  altemative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  Information  related  to  this  AD  may  be 
examined  at  the  FAA,  Central  Region,  Office 
of  the  Regional  Counsel,  Room  1558, 601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri  on  October 
4, 1999. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  99-26402  Filed  10-7-99;  8:45  am] 
BnXMG  CODE  4810-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-CE-38-AD] 
RIN  2120-AA64 

Airworttiiness  Directives;  Mitsubishi 
Heavy  Industries,  Ltd.  Model  MU-2B 
Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  Mitsubishi 
Heavy  Industries,  Ltd.  (Mitsubishi) 
Model  MU-2B  series  airplanes.  The 
proposed  AD  would  require  revising  the 
Airplane  Flight  Manual  (AFM)  to 
include  requirements  for  activation  of 
the  airframe  pneumatic  deicing  boots. 
The  proposed  AD  is  the  result  of  reports 
of  in-flight  incidents  and  an  accident 
that  occurred  in  icing  conditions  where 
the  airframe  pneimiatic  deicing  boots 
were  not  activated.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  assure  that  flightcrews 
activate  the  pneumatic  wing  and  tail 


deicing  boots  at  the  first  signs  of  ice 
accimiulation.  This  action  will  prevent 
reduced  controllability  of  the  aircraft 
due  to  adverse  aerodjnaamic  effects  of 
ice  adhering  to  the  airplane  prior  to  the 
first  deicing  cycle. 

DATES:  Comments  must  be  received  on 
or  before  December  1, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  99-CE-38- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  P.  Dow,  Sr.,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone:  (816)  426-6932; 
facsimile:  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
ntmiber  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-CE-38-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailabUityofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
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Regional  Counsel,  Attention:  Rules 
Docket  No.  99-CE-38-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Discussion 

On  January  9, 1997,  an  Empress 
Brazileira  de  Aeronautica,  S.A. 
(EMBRAER)  Model  EMB-120RT  series 
airplane  was  involved  in  an 
imcommanded  roll  excursion  and  • 
consequent  rapid  descent  that  resulted 
in  an  accident  near  Monroe,  Michigan. 
The  post-accident  investigation 
conducted  by  the  National 
Transportation  Safety  Board  (NTSB) 
concluded  that  the  airplane  had 
accumulated  a  thin,  rough  layer  of  ice 
on  its  lifting  surfaces.  That 
accimiulation  of  ice,  in  combination 
with  the  slowing  of  the  airplane  to  an 
airspeed  inappropriate  for  the  icing 
conditions  in  which  the  airplane  was 
flying,  resulted  in  loss  of  control  that 
was  not  corrected  before  the  airplane 
impacted  the  ground.  The  NTSB  also 
concluded  that  the  flight  crew  did  not 
activate  the  wing  and  tail  pneumatic 
deicing  boots.  An  NTSB 
recommendation  related  to  this  accident 
requested  that  the  FAA  mandate  that 
pneumatic  deicing  boots  be  turned  on  as 
soon  as  the  airplane  enters  icing 
conditions. 

The  FAA  has  reviewed  the  icing- 
related  incident  history  of  certain 
airplanes,  and  has  determined  that  icing 
incidents  may  have  occurred  because 
pneiunatic  deicing  boots  were  not 
activated  at  the  first  evidence  of  ice 
accretion.  As  a  result,  the  handling 
qualities  or  the  controllability  of  the 
airplane  may  have  been  reduced  due  to 
the  accumulated  ice.  That  factor  was 
present  in  the  accident  discussed 
previously  and,  as  such,  constitutes  an 
unsafe  condition. 

Request  for  Information 

On  October  1. 1998,  the  FAA  sent 
letters  to  certain  manufacturers  of 
airplanes  certified  in  accordance  with 
part  25  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25).  The  letters 
requested  certain  icing  system  design 
information  and  operational  procedures 
applicable  to  their  airplanes  concerning 
flight  during  icing  conditions.  The 
letters  also  requested  that  manufactiirers 
provide  data  showing  that  the  aircraft 
has  safe  operating  characteristics  with 
ice  accreted  on  the  protected  surfaces 
(boots).  The  manufactiu^rs  were  asked 
to  provide  data  using  the  following 
assumptions:  The  most  adverse  ice 
accumulation  possible  during  operation 
in  the  icing  envelope  specified  in  part 
25,  Appendix  C  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25),  and  that 


recommended  procedures  for  deicing 
boot  operation  were  used.  Additionally, 
the  manufactxu^rs  were  asked  to 
provide  information  related  to  operation 
of  the  autopilot  during  icing  conditions, 
and  for  information  related  to 
appropriate  operating  speeds  for  icing 
operations. 

No  information  received,  as  a  result  of 
that  request,  has  caused  the  FAA  to 
reconsider  the  previous  conclusion  that 
an  unsafe  condition  may  exist. 

Public  Meeting 

Subsequent  to  the  collection  of  those 
design  and  operational  data,  the  FAA 
held  an  international  conference  on 
"Inflight  Operations  in  Icing 
Conditions",  in  Washington,  DC,  on 
February  2-4, 1999.  The  purpose  of  the 
conference  was  to  discuss  the  status  of 
the  FAA  Icing  Plan  and  other  related 
efforts.  Additionally,  the  conference 
provided  a  fonun  for  representatives  of 
industry  to  express  their  viewpoints  on 
current  information  related  to  activation 
of  deicing  boots,  minimum  airspeeds, 
autopilot  operation  in  icing  conditions, 
flightcrew  information  needs,  and 
flightcrew  training.  Certain  information 
presented  at  that  meeting  is  discussed  in 
this  proposed  rule  in  the  following 
section. 

Delayed  Activation  of  Pneumatic 
Deicing  Boots 

In  accordance  with  manufacturer 
instructions  and  FAA-approved  airplane 
flight  manual  (AFM)  procedures,  the 
flightcrews  of  most  airplanes  equipped 
with  pneumatic  deicing  boots  delay  the 
initial  activation  of  the  boots  until  a 
certain  quantity  of  ice  has  accumulated 
on  the  protected  siufaces  (boots).  Some 
crews  routinely  wait  for  1/4  to  1/2  inch 
of  ice  to  accumulate,  and  at  least  one 
airplane  type  is  routinely  flown  with  up 
to  1  1/2  inches  of  ice  on  the  protected 
surfaces  before  the  initial  activation  of 
the  deicing  boots. 

Ice  Bridging 

In  the  past,  concern  about  "ice 
bridging"  on  early  pneumatic  deicing 
boot  designs  resulted  in  the  common 
practice  of  delaying  activation  of  ice 
protection.  Ice  bridging  of  pneumatic 
deicing  boots  occiured  when  a  thin 
layer  of  ice  is  sufficienUy  plastic  to 
deform  to  the  shape  of  the  inflated 
deicing  boot  tube  without  being 
fractured  and  shed  during  the  ensuing 
tube  deflation.  As  the  deformed  ice 
hardens  and  accretes  additional  ice,  the 
deicing  boot  becomes  ineffective  in 
shedding  the  "sheath"  of  ice.  However, 
ice  accumulation  resulting  fttsm  delayed 
activation  may  pose  an  unsafe  condition 
due  to  the  resultant  adverse 


aerodynamic  effects  on  the  airplane's 
performance  or  handling  qualities. 

In  November  1997.  the  FAA  and  the 
National  Aeronautics  and  Space 
Administration  (NASA)  co-sponsored 
an  international  workshop  on  aircraft 
deicing  boot  ice  bridging.  The  objective ' 
of  the  workshop  was  to  provide  an  open 
fonmi  for  investigating  the  existence  of 
deicing  boot  bridging  and  other 
concerns  related  to  activating  ice 
protection  systems  at  the  initial 
detection  of  inflight  icing.  Sixty-seven 
representatives  from  airframe  and 
deicing  boot  manufacturers,  various 
airlines,  the  pilot  community,  NASA, 
the  National  Transportation  Safety 
Boards  non-US  civil  aviation  authorities, 
and  the  FAA  participated.  At  the 
workshop  no  evidence  was  presented  to 
substantiate  that  aircraft  with  modem 
deicing  boot  designs  experience  ice 
bridging.  The  general  consensus  of  the 
workshop  participants  was  that  ice 
bridging  is  not  a  problem  for  modem 
pneiunatic  deicing  boot  designs  due  to 
the  use  of  higher  air  supply  pressures, 
faster  boot  inflation  and  deflation 
cycles,  and  smaller  boot  chambers.  Icing 
wind  timnel  and  flight  testing  of  these 
newer  design  features  with  automatic 
cycling  have  demonstrated  successful 
shedding  of  ice  when  activated  at  the 
onset  of  ice  accretion,  with  ice  not  shed 
on  the  initial  deicing  boot  cycle 
continuing  to  increase  in  thickness  and 
being  shed  during  subsequent  cycles. 

During  the  previously  discussed 
November  1997  international  workshop, 
the  inability  of  flightcrews  to  acciuately 
gauge  wing  and  control  surfaces  ice 
accretion  thickness  before  activating  the 
deicing  boots  was  recognized.  Also, 
increased  airplane  drag  resulting  from 
ice  accretion  was  recognized  as  a. 
potential  contributing  cause  of 
inadvertent  airspeed  loss  that 
characterized  most  Ln-flight  icing  related 
accidents  and  incidents.  Two  airframe 
manufacturers,  whose  products 
comprise  a  substantial  percentage  of  the 
turbopropeller  transport  fleet,  reported 
that,  because  of  these  concerns  they 
recommend  activating  the  automatic 
airframe  deicing  system  at  first  onset  of 
airframe  icing.  Those  manufacturers 
have  received  no  reports  of  deicing  boot 
ice  bridging  events  for  these  airplanes. 

The  FAA  considers  that  ice 
accumulation  on  protected  surfaces  due 
to  delayed  boot  activation  constitutes  a 
potential  safety  concern.  However,  the 
FAA  recognizes  that  not  all  airplanes 
may  be  equipped  with  "modem" 
deicing  boots  (as  that  term  is  used  in 
this  NPRM).  The  FAA  specifically 
invites  the  submission  of  comments  and 
other  data  regarding  the  effects  of  this 
proposed  AD  on  airplanes  equipped 
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with  older  pneumatic  deicing  boots, 
including  arguments  for  the  retention  of 
existing  activation  delays  for  these 
older-style  deicing  boots. 

Reridual  Ice 

During  the  February  conference,  the 
attendees  agreed  that  the  airplane  is  at 
risk  while  tibe  airplane  is  accreting  ice, 
and  that  the  airplane  must  be 
adequately  protected  to  ensure  that  no 
adverse  handling  and  performance 
characteristics  develop.  An  additional 
concern  discussed  at  the  conference  was 
the  possibility  that  early  activation  of 
the  ice  protection  system  might  degrade 
the  ice  shedding  effectiveness  of  the 
deicing  boots,  resulting  in  increased 
residual  ice,  i.e.,  there  would  be  more 
ice  fragments  remaining  on  the  deicing 
boots  than  would  exist  if  a  more 
substantial  quantity  of  ice  was  allowed 
to  form  before  the  first  ice  shedding 
cycle.  However,  the  FAA  does  not 
concw.  No  data  has  been  provided  that 
shows  that  the  presence  of  residual  ice 
following  an  earlier  activation  of  the 
deicing  boots  is  more  hazardous  than 
delaying  cycling  of  the  boots  until  the 
ice  accretes  to  a  larger,  specific 
thickness.  In  fact,  testing  in  icing 
conditions  has  shown  that  residual  ice 
remaining  on  the  boots  after  the  initial 
boot  cycle  is  removed  during 
subsequent  cycles. 

As  reported  d\iring  the  November 
1997  international  workshop, 


manufacturers  of  a  substantial 
percentage  of  the  tiu'bopropeller 
transport  fleet  have  reported  satisfactory 
in-flight  icing  operations  of  their 
products  with  recommended  procedures 
to  activate  operation  of  the  deicing  boots 
in  the  automatic  mode  at  the  onset  of 
airframe  icing. 

Therefore,  the  FAA  considers  that  the 
activation  of  pneumatic  wing  and  tail 
deicing  boots  at  the  first  signs  of  ice 
accumulation  is  warranted.  The  FAA 
specifically  invites  the  submission  of 
data  to  substantiate  that  operating  the 
deicing  boots  at  the  first  sign  of  ice 
accretions  is  more  hazardous  than 
delaying  boot  activation  until  a  specific 
thickness  of  ice  has  acciunulated. 

Other  Considerations 

The  FAA  recognizes  that  there  may  be 
some  phases  of  flight  during  which  use 
of  the  deicing  boots  may  be 
inappropriate.  For  example,  a  deicing 
boot  inflation  cycle  that  begins 
immediately  before  or  during  the 
landing  flare  or  the  takeoff  rotation  may 
cause  unexpected  loss  of  lift  or  other 
adverse  aerodynamic  events.  This 
proposed  AD  explicitly  does  not 
supersede  procedures  in  the  AFM  that 
prohibit  using  deicing  boots  for  certain 
phases  of  fli^t  (e.g.,  during  take-off, 
final  approach,  and  landing). 

The  FAA  specifically  invites  the 
submission  of  comments  and  other  data 
regardilSg  adverse  effects  that  may  occur 


during  specific  phases  of  flight, 
including  takeoff,  final  approach,  or 
landing.  Any  recommended  speed 
restrictions  or  other  operational 
procedures  that  would  be  necessary  in 
order  to  mitigate  any  adverse 
aerodynamic  effects  of  deicing  boot 
inflation  during  critical  phases  of  flight 
should  be  fully  explained  and 
documented. 

The  FAA's  Determination 

The  FAA  is  aware  that,  based  on 
previous  procedures  provided  to 
flightcrews  of  many  airplanes  equipped 
with  deicing  boots,  a  historical 
precedent  has  been  set  that  permits 
waiting  to  activate  the  deicing 
equipment.  In  light  of  this  information 
and  based  on  reports  received,  the  FAA 
considers  that  certain  procedures 
should  be  included  in  the  Limitations 
Section  of  the  AFM  for  all  Mitsubishi 
Model  MU-2B  series  airplanes  to 
require  immediate  activation  of  the  ice 
protection  systems  when  any  ice 
accumulation  is  detected  on  the 
airplane. 

This  proposed  action  is  one  of  a 
nimiber  of  proposed  AD's  being  issued 
on  airplanes  that  have  been  determined 
to  be  subject  to  the  same  identified 
unsafe  conditions.  Currently  proposed 
AD's  for  other  airplanes  that  are 
equipped  with  pneumatic  deicing  boots 
address  the  fbllovring  airplanes: 


Airplane  models 


Industrie  Aeronautiche  e  Meccaniche,  Model  Piaggio  P-180  Airplanes 

Pilatus  Britten-Norman  Ltd.,  BN-2T  Series  Airplanes .-. - « 

Pilatus  Aircraft  Ltd.,  Models  PC-12  and  PC-12/45  Airplanes 

Partenavia  Costruzioni  Aeronauticas.  S.p.A.,  Models  AP68TP  300  "Spartacus"  and  AP68TP  600  "Viator"  Airplanes 

LET,  a.s..  Model  L-420  Airplanes  

British  Aerospace,  Jetstream  Models  3101  and  3201  Airplanes  » 

Hart)in  Aircraft  Manufacturing  Corp.,  Model  Y12  IV  airplanes 

Empresa  Brasiteira  de  Aeronautica  S.A.  (Embraer).  Models  EMB-110P1  and  EMB-110P2  Airplanes ■. ... 

Domier  Luftfafirl  GmbH,  228  Senes  Airplanes ...» ■ 

Bombardier  Inc.,  DHC-6  Series  Airplanes .••■.—. 

The  Cessna  Aircraft  Company,  208  Series  Airplanes « 

Raytheon  Aircraft  Company,  90,  99,  100,  200,  300,  1900,  and  2000  Series  Airplanes -.. 

Aerospace  Technologies  Of  Australia  Pty  Ltd.,  Models  N22B  and  N24A 

Short  Brothers  &  Hariand  Ltd.,  Models  SC-7  Series  2  and  SC-7  Series  3  Airplanes 

The  New  Piper  Aircraft,  Inc.,  PA-31  Series  Airplanes  - 

SOCATA— Groupe  AEROSPATIALE,  Model  TBM  700  Airplanes 

Twin  Commander  Aircraft  Corporation.  600  Series  Airplanes .~. 

FairchikJ  Aircraft  Corporation,  Models  3A226  and  SA227  Airplanes  ......_ „ - 

The  Cessna  Aircraft  Company,  425  and  441  Series  Airplanes  ~. 

Cessna  Aircraft  Company,  Models  500,  550,  and  560  Airplanes 

Sabreliner  Corporation,  Models  40,  60,  70,  and  80  Series  Airplanes 

QuHstream  Aerospace,  Model  G-159  Series  Airplanes 

McDonnell  Douglas,  Models  DC-3  and  DC-4  Series  Airplanes 

Mitsubishi  Heavy  Industries,  Model  YS-11  and  YS-11A  Series  Airplanes 

Frakes  Aviation,  Model,  G-73  (Mallard)  and  G-73T  Series  Airplanes » 

Lockheed,  Models  L-14  and  L-18  Series  Airplanes « 

FairchikJ  Models  F27  and  FH227  Series  Airplanes ™ 

Aerospatiale  Models  ATR-42/ATR-72  Series  Airplanes 

Jetstream  Model  BAe  ATP  Airplanes 

Jetstream  Model  4101  Airplanes 

British  Aerospace  Model  HS  748  Series  Airplanes 

Saab  Model  SF340A/SAAB  340B/SAAB  2000  Series  Airplanes :. 


Docket  l^to. 


99-CE-34-AD 

99-CE-35-AD 

99-CE-36-AD 

99-CE-37-AD 

99-CE-39-AD 

99-CE-40-AD 

99-CE-41-AD 

99-CE-42-AD 

99-CE-43-AD 

99-CE-44-AD 

99-CE-45-AD 

99-CE^6-AD 

99-CE-47-AD 

99-CE-48-AD 

99-CE-4»-AD 

99-<;E-50-AD 

99-CE-51-AD 

99-CE-52-AD 

99-CE-53-AD 

99-NM-136-AD 

99-NM-137-AD 

99-NM-138-AD 

99-NM-139-AD 

99-NM-140-AD 

99-NM-141-AD 

99-NM-142-AD 

99-NM-143-^D 

99-NM-144-AD 

99-NM-145-AD 

99-NM-146-AD 

99-NM-147-AD 

99-NM-148^AD 
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Airplane  models 

CASA  Model  C-212/CN-235  Series  Airplanes  

Domier  Model  328-100  Series  Airplanes 

Lockheed  Model  1329-23  and  1329-25  (Lockheed  Jetstar)  Series  Airplanes 

de  Havilland  Model  DHC-7/DHC-8  Series  Airplanes  

Fokker  Model  F27  Mark  100/200/300/400/500/600/700/050  Series  Airplanes 
Short  Brothers  Model  SD3-30/SD3-60/SD3-SHERPA  Series  Airplanes  


Docket  No. 


99-NM-149-A0 
99-WM-150-AD 
99-NM-151-AD 
99-NM-152-AD 
99-NM-153-AD 
99-NM-154-AD 


Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Mitsubishi  Model  MU- 
2B  series  airplanes  of  the  same  tjrpe 
design  registered  in  the  United  States, 
the  FAA  is  proposing  AD  action.  The 
proposed  AD  would  require  revising  the 
Limitations  Section  of  the  AFM  to 
include  requirements  for  Activation  of 
pneumatic  deicing  boots  at  the  first 
indication  of  ice  accumulation  on  the 
airplane. 

Cost  Impact 

The  FAA  estimates  that  415  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  workhour  per  airplane 
to  accomplish  the  proposed  AFM 
revisions.  Accomplishing  the  proposed 
AFM  revision  requirements  of  this 
NPRM  may  be  performed  by  the  owner/ 
operator  holding  at  least  a  private  pilot 
certificate  as  authorized  by  §  43.7  of  the 
Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the 
aircraft  records  showing  compliance 
with  the  proposed  AD  in  accordance 
with  §  43.9  of  the  Federal  Aviation 
Regulations  (14  CFR  43.9).  The  only  cost 
impact  of  the  proposed  AD  is  the  time 
it  would  take  each  ovtrner/operator  of 
the  affected  airplanes  to  insert  the 
information  into  the  AFM. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 


on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

S39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Mitsubishi  Heavy  Industries,  Ltd.:  Docket 

No.  99-CE-38-AD. 
Applicability:  The  following  model 
airplanes,  all  serial  numbers  equipped  with 
pneumatic  deicing  boots,  certificated  in  any 
category. 

Models 

MU-2B-10,  MU-2B-15,  NfU-2B-20.  MU- 
2B-25.  MU-2B-26.  MU-2B-30,  MU-2B-35. 
MU-2B-36.  MU-2B-26A,  MU-2B-36A.  MU- 
2B-40,  MU-2B-60. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the  " 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 


Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  a.ssure  that  flightcrews  activate  the  wing 
and  tail  pneumatic  deicing  boots  at  the  first 
signs  of  ice  accumulation  on  the  airplane, 
accomplish  the  following: 

(a)  Within  10  days  after  the  effective  date 
of  this  AD:  Revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  requirements 
for  activation  of  the  ice  protection  systems. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM. 

."•  Except  for  certain  phases  of  flight 
where  the  AFM  specifies  that  deicing  boots 
should  not  be  used  (e.g.,  take-off,  final 
approach,  and  landing),  compliance  with  the 
following  is  required. 

•  Wing  and  Tail  Leading  Edge  Pneumatic 
Deicing  Boot  System,  if  installed,  must  be 
activated: 

— ^At  the  first  sign  of  ice  formation  an>'where 
on  the  aircraft,  or  upon  annunciation  horn 
an  ice  detector  system,  whichever  occurs 
first;  and 

— ^The  system  must  either  be  continued  to  be 
operated  in  the  automatic  cycling  mode,  if 
available:  or  the  system  must  be  manually 
cycled  as  needed  to  minimize  the  ice 
accretrons  on  the  airframe. 

•  The  wing  and  tail  leading  edge 
pneumatic  deicing  boot  system  may  be 
deactivated  only  after  leaving  icing 
conditions  and  after  the  airplane  is 
determined  to  be  clear  of  ice." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD,  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  §43.7  of  the 
Federal  Aviation  Regulations  (14  CFR  43.7), 
and  must  be  entered  into  the  aircraft  records 
showing  compliance  with  this  AD  in 
accordance  with  §  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  1201  Walnut,  suite  900.  Kansas' 
City,  Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
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obtained  from  the  Small  Airplane 
Directorate. 

(e)  Information  related  to  this  AD  may  be 
examined  at  the  FAA,  Central  Region,  Office 
of  the  Regional  Counsel,  Room  1558.  601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
October  4. 1999. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
(FR  Doc.  99-26403  Filed  10-7-99;  8:45  am] 

BNJJNQ  CODE  4*10-13-0 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Doclwt  No.  90-CE-41-AD] 

RIN2120-AA64 

Airwrorthlneaa  Diractivea;  Harbin 
Aircraft  Manufacturing  Corporation 
Modal  Y12 IV  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  Harbin 
Aircraft  Manufacturing  Corporation 
(HAMC)  Model  Yl2  IV  airplanes.  The 
proposed  AD  would  require  revising  the 
Airplane  Flight  Manual  (AFM)  to 
include  requirements  for  activation  of 
the  airframe  pneumatic  deicing  boots. 
The  proposed  AD  is  the  result  of  reports 
of  in-flight  incidents  and  an  accident 
that  occurred  in  icing  conditions  where 
the  airframe  pneumatic  deicing  boots 
were  not  activated.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  assiu«  that  flightcrews 
activate  the  pneumatic  wing  and  tail 
deicing  boots  at  the  first  signs  of  ice 
accumulation.  This  action  will  prevent 
reduced  controllability  of  the  aircraft 
due  to  adverse  aerodynamic  effects  of 
ice  adhering  to  the  airplane  prior  to  the 
first  deicing  cycle. 

DATES:  Comments  must  be  received  on 
or  before  December  1, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  iNo.  99-CE- 
41-AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  P.  Dow,  Sr.,  Aerospace  Engineer, 


FAA,  Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone:  (816)  426-6932; 
facsimile:  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-CE-41-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  99-CE^l-AD,  Room  1558. 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Discussion 

On  January  9,  1997,  an  Empresa 
Brazileira  de  Aeronautica,  S.A. 
(EMBRAER)  Model  EMB-120RT  series 
airplane  was  involved  in  an 
uncommanded  roll  excursion  and 
consequent  rapid  descent  that  resulted 
in  an  accident  near  Monroe,  Michigan. 
The  post-accident  investigation 
conducted  by  the  National 
Transportation  Safety  Board  (NTSB) 
concluded  that  the  airplane  had 
accumulated  a  thin,  rough  layer  of  ice 
on  its  lifting  surfaces.  That 
accumulation  of  ice,  in  combination 
with  the  slowing  of  the  airplane  to  an 


airspeed  inappropriate  for  the  icing 
conditions  in  which  the  airplane  was 
flying,  resulted  in  loss  of  control  that 
was  not  corrected  before  the  airplane 
impacted  the  ground.  The  NTSB  also 
concluded  that  the  flight  crew  did  not 
activate  the  wing  and  tail  pneumatic 
deicing  boots.  An  NTSB 
recommendation  related  to  this  accident 
requested  that  the  FAA  mandate  that 
pneumatic  deicing  boots  be  turned  on  as 
soon  as  the  airplane  enters  icing 
conditions. 

The  FAA  has  reviewed  the  icing- 
related  incident  history  of  certain 
airplanes,  and  has  determined  that  icing 
incidents  may  have  occurred  because 
pneiunatic  deicing  boots  were  not  • 
activated  at  the  first  evidence  of  ice 
accretion.  As  a  result,  the  handling 
qualities  or  the  controllability  of  the 
airplane  may  have  been  reduced  due  to 
the  accumulated  ice.  That  fector  was 
present  in  the  accident  discussed 
previously  and,  as  such,  constitutes  an 
unsafe  condition. 

Request  for  Information 

On  October  1, 1998,  the  FAA  sent 
letters  to  certain  manufacturers  of 
airplanes  certified  in  accordance  with 
part  25  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25).  The  letters 
requested  certain  icing  system  design 
information  and  operational  procedtires 
applicable  to  their  airplanes  concerning 
flight  during  icing  conditions.  The 
letters  also  requested  that  manufacturers 
provide  data  showing  that  the  aircraft 
has  safe  operating  characteristics  with 
ice  accreted  on  the  protected  suirfaces 
(boots).  The  manufacturers  were  asked 
to  provide  data  using  the  following 
assimiptions:  The  most  adverse  ice 
accumulation  possible  during  operation 
in  the  icing  envelope  specified  in  part 
25,  Appendix  C  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25),  and  that 
recommended  procedures  for  deicing 
boot  operation  were  used.  Additionally, 
the  manufacturers  were  asked  to 
provide  information  related  to  operation 
of  the  autopilot  during  icing  conditions, 
and  for  information  related  to 
appropriate  operating  speeds  for  icing 
operations. 

No  information  received,  as  a  resiilt  of 
that  request,  has  caused  the  FAA  to 
reconsider  the  previous  conclusion  that 
an  unsafe  condition  may  exist. 

Public  Meeting 

Subsequent  to  the  collection  of  those 
design  and  operational  data,  the  FAA 
held  an  international  conference  on 
"Inflight  Operations  in  Icing 
Conditions",  in  Washington,  DC,  on 
February  2-4, 1999.  The  piupose  of  the 
conference  was  to  discuss  the  status  of 
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the  FAA  Icing  Plan  and  other  related 
efforts.  Additionally,  the  conference 
provided  a  forum  for  representatives  of 
industry  to  express  their  viewpoints  on 
current  information  related  to  activation 
of  deicing  boots,  minimum  airspeeds, 
autopilot  operation  in  icing  conditions, 
flightcrew  information  needs,  and 
flightcrew  training.  Certain  information 
presented  at  that  meeting  is  discussed  in 
this  proposed  rule  in  the  following 
section. 

Delayed  Activation  of  Pneumatic 
Deicing  BooIb 

In  accordance  with  manufacturer 
instructions  and  FAA-approved  airplane 
flight  manual  (AFM)  procedures,  the 
flightcrews  of  most  airplanes  equipped 
with  pneumatic  deicing  boots  delay  the 
initial  activation  of  the  boots  imtil  a 
certain  quantity  of  ice  has  accumulated 
on  the  protected  siufaces  (boots).  Some 
crews  routinely  wait  for  V*  to  V2  inch  of 
ice  to  accumulate,  and  at  least  one 
airplane  type  is  routinely  flown  with  up 
to  1 V2  inches  of  ice  on  the  protected 
surfaces  before  the  initial  activation  of 
the  deicing  boots. 

Ice  Bridging 

In  the  past,  concern  about  "ice 
bridging"  on  early  pneumatic  deicing 
boot  designs  resulted  in  the  common 
practice  of  delaying  activation  of  ice 
protection.  Ice  bridging  of  pneumatic 
deicing  boots  occurred  when  a  thin 
layer  of  ice  is  sufficiently  plastic  to 
deform  to  the  shape  of  the  inflated 
deicing  boot  tube  without  being 
fractured  and  shed  during  the  ensuing 
tube  deflation.  As  the  deformed  ice 
hardens  and  accretes  additional  ice,  the 
deicing  boot  becomes  ineffective  in 
shedding  the  "sheath"  of  ice.  However, 
ice  accumulation  resulting  from  delayed 
activation  may  pose  an  imsafe  condition 
due  to  the  resultant  adverse 
aerodynamic  effects  on  the  airplane's 
performance  or  handling  qualities. 

In  November  1997,  the  FAA  and  the 
National  Aeronautics  and  Space 
Administration  (NASA)  co-sponsored 
an  international  workshop  on  aircraft 
deicing  boot  ice  bridging.  The  objective 
of  the  workshop  was  to  provide  an  open 
forum  for  investigating  the  existence  of 
deicing  boot  bridging  and  other 
concerns  related  to  activating  ice 
protection  systems  at  the  initial 
detection  of  inflight  icing.  Sixty-seven 
representatives  from  airframe  and 
deicing  boot  manufacturers,  various 
airlines,  the  pilot  community,  NASA, 
the  National  Transportation  Safety 
Board,  non-US  civil  aviation  authorities, 
and  the  FAA  participated.  At  the 
workshop  no  evidence  was  presented  to 
substantiate  that  aircraft  with  modem 


deicing  boot  designs  experience  ice 
bridging.  The  general  consensus  of  the 
workshop  participants  was  that  ice 
bridging  is  not  a  problem  for  modem 
pneumatic  deicing  boot  designs  due  to 
the  use  of  higher  air  supply  pressures, 
faster  boot  inflation  and  deflation 
cycles,  and  smaller  boot  chambers.  Icing 
wind  timnel  and  flight  testing  of  these 
newer  design  features  with  automatic 
cycling  have  demonstrated  successful 
shedding  of  ice  when  activated  at  the 
onset  of  ice  accretion,  with  ice  not  shed 
on  the  initial  deicing  boot  cycle 
continuing  to  increase  in  thickness  and 
being  shed  during  subsequent  cycles. 

During  the  previously  discussed 
November  1997  intemational  workshop, 
the  inability  of  flightcrews  to  accurately 
gauge  wing  and  control  surfaces  ice 
accretion  thickness  before  activating  the 
deicing  boots  was  recognized.  Also, 
increased  airplane  drag  resulting  from 
ice  accretion  was  recognized  as  a 
potential  contributing  cause  of 
inadvertent  airspeed  loss  that 
characterized  most  in-flight  icing  related 
accidents  and  incidents.  Two  airframe 
manufacturers,  whose  products 
comprise  a  substantial  percentage  of  the 
turbopropeller  transport  fleet,  reported 
that,  because  of  these  concerns  they 
recommend  activating  the  automatic 
airframe  deicing  system  at  first  onset  of 
airframe  icing.  Those  manufactiirers 
have  received  no  reports  of  deicing  boot 
ice  bridging  events  for  these  airplanes. 

The  FAA  considers  that  ice 
accumulation  on  protected  surfaces  due 
to  delayed  boot  activation  constitutes  a 
potential  safety  concern.  However,  the 
FAA  recognizes  that  not  all  airplanes 
may  be  equipped  with  "modem" 
deicing  boots  (as  that  term  is  used  in 
this  NPRM).  The  FAA  specifically 
invites  the  submission  of  comments  and 
other  data  regarding  the  effects  of  this 
proposed  AD  on  airplanes  equipped 
with  older  pneumatic  deicing  Iraots, 
including  argmnents  for  the  retention  of 
existing  activation  delays  for  these 
older-style  deicing  boots. 

Residual  Ice 

During  the  February  conference,  the 
attendees  agreed  that  the  airplane  is  at 
risk  while  the  airplane  is  accreting  ice, 
and  that  the  airplane  must  be 
adequately  protected  to  ensure  that  no 
adverse  handling  and  performance 
characteristics  develop.  An  additional 
concern  discussed  at  die  conference  was 
the  possibility  that  early  activation  of 
the  ice  protection  system  might  degrade 
the  ice  shedding  effectiveness  of  the 
deicing  boots,  resulting  in  inaeased 
residual  ice,  i.e.,  there  would  be  more 
ice  fragments  remaining  on  the  deicing 
boots  than  would  exist  if  a  more 


substantial  quantity  of  ice  was  allowed 
to  form  before  the  first  ice  shedding 
cycle.  However,  the  FAA  does  not 
concur.  No  data  has  been  provided  that 
shows  that  the  presence  of  residual  ice 
following  an  earlier  activation  of  the 
deicing  boots  is  more  hazardous  than 
delaying  cycling  of  the  boots  until  the 
ice  accretes  to  a  larger,  specific 
thickness.  In  fact,  testing  in  icing 
'conditions  has  shown  that  residual  ice 
remaining  on  the  boots  after  the  initial 
boot  cycle  is  removed  during 
subsequent  cycles. 

As  reported  during  the  November 
1997  intemational  workshop, 
manufacturers  of  a  substantial 
percentage  of  the  tiirbopropeller 
transport  fleet  have  reported  satisfactory 
in-flight  icing  operations  of  their 
products  with  recommended  procedures 
to  activate  operation  of  the  deicing  boots 
in  the  automatic  mode  at  the  onset  of 
airframe  icing. 

Therefore,  the  FAA  considers  that  the 
activation  of  pneumatic  wing  and  tail 
deicing  boots  at  the  first  signs  of  ice 
acciunulation  is  warranted.  The  F.\A 
specifically  invites  the  submission  of 
data  to  substantiate  that  operating  the 
deicing  boots  at  the  first  sign  of  ice 
accretions  is  more  hazardous  than 
delaying  boot  activation  until  a  specific 
thickness  of  ice  has  acaunulated. 

Other  Considerations 

The  FAA  recognizes  that  there  may  be 
some  phases  cf  flight  during  which  use 
of  the  deicing  boots  may  be 
inappropriate.  For  example,  a  deicing 
boot  inflation  cycle  that  begins 
immediately  before  or  during  the 
landing  flare  or  the  takeoff  rotation  may 
cause  unexpected  loss  of  lift  or  other 
adverse  aerodynamic  events.  This 
proposed  AD  explicitiy  does  not 
supersede  procedures  in  the  AFM  that 
prohibit  using  deicing  boots  for  certain 
phases  of  flight  (e.g.,  during  take-off, 
final  approach,  and  landing). 

The  FAA  specifically  invites  the 
submission  of  comments  and  other  data 
regarding  adverse  effects  that  may  occur 
during  specific  phases  of  flight, 
including  takeoff,  final  approach,  or 
landing.  Any  recommended  speed 
restrictions  or  other  operational 
procedures  that  would  be  necessary  in 
order  to  mitigate  any  adverse 
aerodynamic  effects  of  deicing  boot 
inflation  during  critical  phases  of  flight 
should  be  fully  explained  and 
documented. 

The  FAA's  Determination 

The  FAA  is  aware  that,  based  on 
previous  procedures  provided  to 
flightcrews  of  many  airplanes  equipped 
with  deicing  boots,  a  historical 
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precedent  has  been  set  that  permits 
waiting  to  activate  the  deicing 
equipment.  In  light  of  this  infonnation 
and  based  on  reports  received,  the  FAA 
considers  that  certain  procedures 
shotild  be  included  in  the  Limitations 


Section  of  the  AFM  for  all  HAMC  Model 
Y12  rV  airplanes  to  require  immediate 
activation  of  the  ice  protection  systems 
when  any  ice  accumulation  is  detected 
on  the  airplane. 

This  proposed  action  is  one  of  a 
number  of  proposed  AD's  being  issued 


on  airplanes  that  have  been  determined 
to  be  subject  to  the  same  identified 
unsafe  conditions.  Ciirrently  proposed 
AD's  for  other  airplanes  that  are 
equipped  with  pneumatic  deicing  boots 
address  the  following  airplanes: 


Airplane  models 


Industrie  Aeronautiche  e  Meccaniche,  Model  Piaggio  P-180  Airplanes ~ » - ....••••■ 

Pilatus  Britten-Norman  Ltd.,  BN-2T  Series  Airplanes 

Pilatus  Aircraft  Ltd.,  Models  PC-12  and  PC-12/45  Airplanes  

Partenavia  Costruzioni  Aeronauticas,  S.p.A.,  Models  AP68TP  300  "Spartacus"  and  AP68TP  600  "Viator"  Airplanes 

Mitsubishi  Heavy  Industries,  Ltd.,  MU-2B  Series  Airplanes 

LET,  a.s..  Model  L-420  Airplanes  

British  Aerospace,  Jetstream  Models  3101  and  3201  Airplanes  

Empresa  Brasileira  de  Aeronautica  S  A.  (Embraer),  Models  EMB-110P1  and  EMB-110P2  Airplanes 

Domier  Luftfahrt  GmbH,  228  Series  Airplanes ■ 

Bombardier  Inc..  DHC-6  Series  Airplanes  • • •" •■ 

The  Cessna  Aircraft  Company,  208  Series  Airplanes •• "— • •• 

Raytheon  Aircraft  Company,  90,  99,  100,  200,  300,  1900,  and  2000  Series  Airplanes ^. 

Aerospace  Technologies  Of  Australia  F>ty  Ltd.,  Models  N22B  and  N24A » 

Short  Brothers  &  Hariand  Ltd..  Models  SC-7  Series  2  and  SC-7  Series  3  Airplanes 

The  New  Piper  Aircraft,  Inc.,  PA-31  Series  Airplanes 

SOCATA— Groupe  AEROSPATIALE,  Model  TBM  700  Airplanes  -... • 

Twin  Commander  Aircraft  Corporation,  600  Series  Airplanes — • 

Fairchild  Aircraft  Corporation,  SA226  and  SA227  Series  Airplanes  - ...." • '> 

The  Cessna  Aircraft  Company,  Models  425  and  441  Airplanes  '. ~.—. "••-; •■ 

Cessna  Aircraft  Company,  Models  500,  550,  and  560  Airplanes 

Sabreliner  Corporation,  Models  40,  60,  70,  and  80  Series  Airplanes 

Gulfstream  Aerospace,  Model  G-159  Series  Airplanes 

McIJonnell  Douglas,  Models  DC-3  and  DC-4  Series  Airplanes 

Mitsubishi  Heavy  Industries,  Model  YS-11  and  YS-11A  Series  Airplanes - , 

Frakes  Aviation,  Model  G-73  (Mallard)  and  G-73T  Series  Airplanes , .~..... •.••• 

Lockheed,  Models  L-14  and  L-18  Series  Airplanes ~ • ••— • 

FairchiW,  Models  F27  and  FH227  Series  Airplanes • •••"• 

Aerospatiale,  Models  ATR-42/ATR-72  Series  Airplanes .••••" •••• 

Jetstream,  Model  BAe  ATP  Airplanes  • • 

Jetstream,  Model  4101  Airplanes  British  Aerospace,  Model  HS  748  Series  Airplanes 


Saab.  Model  SF340A/SAAB  340B/SAAB  2000  Series  Airplanes 

CASA,  Model  C-212/CI4-235  Series  Airplanes  

Domier,  Model  328-100  Series  Airplanes 

Lockheed,  Model  1329-23  and  1329-25  (Lockheed  Jetstar)  Series  Airplanes 

de  Havilland,  Model  DHC-7/DHC-8  Series  Airplanes  

Fokker,  Model  F27  Mari<  100/200/300/400/500/600/700/050  Series  Airplanes 
Short  Brothers.  Model  SD3-30/SD3-60/SD3-SHERPA  Series  Airplanes  


Docket  No. 


99-CE-34-AD 

99-CE-35-AD 

99-CE-36-AD 

99-CE-37-AD 

99-CE-38-AD 

99-CE-39-AD 

9&-CE-40-AD 

99-CE-42-A0 

99-CE-43-AD 

99-CE-44-AD 

99-CE-45-AD 

99-CE-46-AD 

99-CE-47-AD 

99-CE-48-AD 

99-CE-49-AD 

99-CE-50-AD 

99-CE-51-AD 

99-CE-52-AD 

99-CE-53-AD 

99-NM-136-AD 

99-NM-137-AD 

99-NM-138-AD 

99-NM-139-AD 

99-NM-140-AD 

99-NM-141-AD 

99-NM-142-AD 

99-NM-143-AD 

9^-NM-144-AD 

99-NM-145-AD 

99-NM-146-AD 

99-NM-147-AD 

99-NM-148-AD 

99-NM-149-AD 

99-NM-150-AD 

99-NM-151-AD 

99-NM-152-AD 

99-NM-153-AD 

99-NM-154-AD 


Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  tmsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  HAMC  Model  Y12  IV 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the  FAA 
is  proposing  AD  action.  The  proposed 
AD  would  require  revising  the 
Limitations  Section  of  the  AFM  to 
include  requirements  for  activation  of 
pneimiatic  deicing  boots  at  the  first 
indication  of  ice  acc\imulation  on  the 
airplane. 

Cost  Impact 

None  of  the  HAMC  Y12  IV  airplanes 
affected  by  this  action  are  on  the  U.S. 
Register.  All  airplanes  included  in  the 
applicability  of  this  rule  ciurently  are 
operated  by  non-U.S.  operators  under 
foreign  registry;  therefore,  they  are  not 


directly  affected  by  this  AD  action. 
However,  the  FAA  considers  this  rule 
necessary  to  ensure  that  the  unsafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  airplanes  are 
imported  and  placed  on  the  U.S. 
Register. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register,  accomplishment  of  the 
required  action  would  take 
approximately  1  workhour  per  airplane 
to  accomplish  the  proposed  AFM 
revisions.  Accomplishing  the  proposed 
AFM  revision  requirements  of  this 
NPRM  may  be  performed  by  the  owner/ 
operator  holding  at  least  a  private  pilot 
certificate  as  authorized  by  §43.7  of  the 
Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the 
aircraft  records  showing  compUance 
with  the  proposed  AD  in  accordance 


with  §  43.9  of  the  Federal  Aviation 
Regulations  (14  CFR  43.9).  The  only  cost 
impact  of  the  proposed  AD  is  the  time 
it  would  take  each  owner/operator  of 
the  affected  airplanes  to  insert  the 
infonnation  into  the  AFM. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
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"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Propose4.  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  foUowrs: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

S39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Harbin  Aircraft  Manufacturing  Corporation: 

Docket  No.  99-CE-41-AD. 
Applicability:  Model  Y12  FV  airplanes,  all 
serial  numbers  equipped  with  pneumatic 
deicing  boots,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  assure  that  flightcrews  activate  the  wing 
and  tail  pneumatic  deicing  boots  at  the  first 
signs  of  ice  accumulation  on  the  airplane, 
accomplish  the  following: 

(a)  Within  10  days  after  the  effective  date 
of  this  AD:  Revise  the  Limitations  Section  of 


the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  requirements 
for  activation  of  the  ice  protection  systems. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM. 

"•  Except  for  certain  phases  of  flight 
where  the  AFM  specifies  that  deicing  boots 
should  not  be  used  (e.g.,  take-off,  final 
approach,  and  landing),  compliance  with  the 
following  is  required. 

•  Wing  and  Tail  Leading  Edge  Pneumatic 
Deicing  Boot  System,  if  installed,  must  be 
activated: 

— At  the  first  sign  of  ice  formation  anywhere 
on  the  aircraft,  or  upon  armunciation  from 
an  ice  detector  system,  whichever  occurs 
first;  and 

— The  system  must  either  be  continued  to  be 
operated  in  the  automatic  cycling  mode,  if 
available;  or  the  system  must  be  manually 
cycled  as  needed  to  minimize  the  ice 
accretions  on  the  airframe. 

•  The  wing  and  tail  leading  edge 
pneumatic  deicing  boot  system  may  be 
deactivated  only  after  leaving  icing 
conditions  and  after  the  airplane  is 
determined  to  be  clear  of  ice." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD.  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  §43.7  of  the 
Federal  Aviation  Regulations  (14  CFR  43.7). 
and  must  be  entered  into  the  aircraft  records 
showing  compliance  with  this  AD  in 
accordance  with  §  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  1201  Walnut,  suite  900,  Kansas 
City.  Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  Information  related  to  this  AD  may  be 
examined  at  the  FAA,  Central  Region,  Office 
of  the  Regional  Counsel,  Room  1558, 601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
October  4, 1999. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  99-26404  Filed  10-7-99;  8:45  am] 
BHXINQ  CODE  4«10-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-CE-35-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Pilatus 
Britten-Norman  Limited  Models  BN-2T 
and  BN-2T-4R  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  EMDT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  dociunent  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  Pilatus 
Britten-Norman  Limited  (Pilatus  Britten- 
Norman)  Models  BN-2T  and  BN-2T-4R 
airplanes.  The  proposed  AD  would 
require  revising  the  Airplane  Flight 
Manual  (AFM)  to  include  requirements 
for  activation  of  the  airframe  pneumatic 
deicing  boots.  The  proposed  AD  is  the 
result  of  reports  of  in-ftight  incidents 
and  an  accident  that  occiured  in  icing 
conditions  where  the  airframe 
pneumatic  deicing  boots  were  not 
activated.  The  actions  specified  by  the 
proposed  AD  are  intended  to  assure  that 
flightcrews  activate  the  pneumatic  wing 
and  tail  deicing  boots  at  the  first  signs 
of  ice  accumulation.  This  action  will 
prevent  reduced  controllability  of  the 
aircraft  due  to  adverse  aerodynamic 
effects  of  ice  adhering  to  the  airplane 
prior  to  the  first  deicing  cycle. 
DATES:  Comments  must  be  received  on 
or  before  December  1,  1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  99-CE-35- 
AD,  Room  1558,  601  E.  12th  Street. 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  holidays  excepted. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  P.  Dow,  Sr.,  A.erospace  Engineer, 
FAA,  Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone:  (816)  426-6932; 
facsimile:  (816)  426-2169. 
SUPPI^MENTARY  INFORMATKM: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
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the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
admowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-CE-35-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

ATailabiUtyofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Covmsel,  Attention:  Rules 
Docket  No.  99-CE-35-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Discuffiion 

On  January  9, 1997,  an  Empresa 
Brazileira  de  Aeronautica,  S.A. 
(EMBRAER)  Model  EMB-120RT  series 
airplane  was  involved  in  an 
uncommanded  roll  excvirsion  and 
consequent  rapid  descent  that  resulted 
in  an  accident  near  Monroe,  Michigan. 
The  post-accident  investigation 
conducted  by  the  National 
Transportation  Safety  Board  (NTSB) 
concluded  that  the  airplane  had 
accumulated  a  thin,  rough  layer  of  ice 
on  its  lifting  surfaces.  That 
accimxulation  of  ice,  in  combination 
with  the  slowing  of  the  airplane  to  an 
airspeed  inappropriate  for  the  icing 
conditions  in  which  the  airplane  was 
flying,  resulted  in  loss  of  control  that 
was  not  corrected  before  the  airplane 
impacted  the  groimd.  The  NTSB  also 
concluded  that  the  flight  crew  did  not 
activate  the  wing  and  tail  pneumatic 
deicing  boots.  An  NTSB 
recommendation  related  to  this  accident 
requested  that  the  FAA  mandate  that 
pneumatic  deicing  boots  be  turned  on  as 
soon  as  the  airplane  enters  icing 
conditions. 


The  FAA  has  reviewed  the  icing- 
related  incident  history  of  certain 
airplanes,  and  has  determined  that  icing 
incidents  may  have  occurred  because 
pneumatic  deicing  boots  were  not 
activated  at  the  first  evidence  of  ice 
accretion.  As  a  result,  the  handling 
qualities  or  the  controllability  of  the 
airplane  may  have  been  reduced  due  to 
the  accimiulated  ice.  That  factor  was 
present  in  the  accident  discussed 
previously  and,  as  such,  constitutes  an 
unsafe  condition. 

Request  for  Information 

On  October  1, 1998,  the  FAA  sent 
letters  to  certain  manufacturers  of 
airplanes  certified  in  accordance  with 
part  25  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25).  The  letters 
requested  certain  icing  system  design 
information  and  operational  procedures 
applicable  to  their  airplanes  concerning 
flight  during  icing  conditions.  The 
letters  also  requested  that  manufacturers 
provide  data  showing  that  the  aircraft 
has  safe  operating  characteristics  with 
ice  accreted  on  the  protected  surfaces 
(boots).  The  manufacturers  were  asked 
to  provide  data  using  the  following 
assimiptions:  The  most  adverse  ice 
acciunulation  possible  during  operation 
in  the  icing  envelope  specified  in  part 
25,  Appendix  C  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25),  and  that 
recommended  procedures  for  deicing 
boot  operation  were  used.  Additionally, 
the  manufacturers  were  asked  to 
provide  information  related  to  operation 
of  the  autopilot  during  icing  conditions, 
and  for  information  related  to 
appropriate  operating  speeds  for  icing 
operations. 

No  information  received,  as  a  result  of 
that  request,  has  caused  the  FAA  to 
reconsider  the  previous  conclusion  that 
an  unsafe  condition  may  exist 

Public  Meeting 

Subsequent  to  the  collection  of  those 
design  and  operational  data,  the  FAA 
held  an  international  conference  on 
"Inflight  Operations  in  Icing 
Conditions",  in  Washington,  DC,  on 
February  2-4, 1999.  The  purpose  of  the 
conference  was  to  discuss  the  status  of 
the  FAA  Icing  Plan  and  other  related 
efforts.  Additionally,  the  conference 
provided  a  forum  for  representatives  of 
industry  to  express  their  viewpoints  on 
current  information  related  to  activation 
of  deicing  boots,  minimum  airspeeds, 
autopilot  operation  in  icing  conditions, 
flightcrew  information  needs,  and 
flightcrew  training.  Certain  information 
presented  at  that  meeting  is  discussed  in 
this  proposed  rule  in  the  following 
section. 


Delayed  Activation  of  Pneumatic 
Deicing  Boots 

In  accordance  with  manufacturer 
instructions  and  FAA-approved  airplane 
flight  manual  (AFM)  procedures,  the 
flightcrews  of  most  airplanes  equipped 
with  pneumatic  deicing  boots  delay  the 
initial  activation  of  the  boots  imtil  a 
certain  quantity  of  ice  has  accumulated 
on  the  protected  surfaces  (boots).  Some 
crews  routinely  wait  for  1/4  to  1/2  inch 
of  ice  to  acciimulate,  and  at  least  one 
airplane  type  is  routinely  flown  with  up 
to  1 1/2  inches  of  ice  on  the  protected 
surfaces  before  the  initial  activation  of 
the  deicing  boots. 

Ice  Bridging 

In  the  past,  concern  about  "ice 
bridging"  on  early  pneumatic  deicing 
boot  designs  resulted  in  the  common 
practice  of  delaying  activation  of  ice 
protection.  Ice  bridging  of  pneimiatic 
deicing  boots  occiirred  when  a  thin 
layer  of  ice  is  sufficiently  plastic  to 
deform  to  the  shape  of  the  inflated 
deicing  boot  tube  without  being 
firactured  and  shed  during  the  ensuing 
tube  deflation.  As  the  deformed  ice 
hardens  and  accretes  additional  ice,  the 
deicing  boot  becomes  ineffective  in 
shedding  the  "sheath"  of  ice.  However, 
ice  accimiulation  resulting  from  delayed 
activation  may  pose  an  imsafe  condition 
due  to  the  resultant  adverse 
aerodynamic  effects  on  the  airplane's 
performance  or  handling  qualities. 

In  November  1997,  the  FAA  and  the 
National  Aeronautics  and  Space 
Administration  (NASA)  co-sponsored 
an  international  workshop  on  aircraft 
deicing  boot  ice  bridging.  The  objective 
of  the  workshop  was  to  provide  an  open 
forum  for  investigating  the  e»stence  of 
deicing  boot  bridging  and  other 
concerns  related  to  activating  ice 
protection  systems  at  the  initial 
detection  of  inflight  idng.  Sixty-seven 
representatives  from  airframe  and 
deicing  boot  manufacturers,  various 
airlines,  the  pilot  commimity,  NASA, 
the  National  Transportation  Safety 
Board.  non-US  civil  aviation  authorities, 
and  the  FAA  participated.  At  the 
workshop  no  evidence  was  presented  to 
substantiate  that  aircraft  with  modem 
deicing  boot  designs  experience  ice 
bridging.  The  general  consensus  of  the 
workshop  participants  was  that  ice 
bridging  is  not  a  problem  for  modem 
pneimiatic  deicing  boot  designs  due  to 
the  use  of  higher  air  supply  pressures, 
faster  boot  inflation  and  deflation 
cycles,  and  smaller  boot  chambers.  Icing 
wind  tunnel  and  flight  testing  of  these 
newer  design  featiires  with  automatic 
cycling  have  demonstrated  successful 
shedding  of  ice  when  activated  at  the 
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onset  of  ice  accretion,  with  ice  not  shed 
on  the  initial  deicing  boot  cycle 
continuing  to  increase  in  thickness  and 
being  shed  during  subsequent  cycles. 

During  the  previously  discussed 
November  1997  international  workshop, 
the  inability  of  flightcrews  to  accurately^ 
gauge  wing  and  control  surfeces  ice 
accretion  thickness  before  activating  the 
deicing  boots  was  recognized.  Also, 
increased  airplane  drag  resulting  from 
ice  accretion  was  recognized  as  a 
potential  contributing  cause  of 
inadvertent  airspeed  loss  that 
characterized  most  in-flight  icing  related 
accidents  and  incidents.  Two  aiiHErame 
manufactiu«rs,  whose  products 
comprise  a  substantial  percentage  of  the 
turbopropeller  transport  fleet,  reported 
that,  because  of  these  concerns  they 
recommend  activating  the  automatic 
airframe  deicing  system  at  first  onset  of 
airframe  icing.  Those  manufacturers 
have  received  no  reports  of  deicing  boot 
ice  bridging  events  for  these  airplanes. 

The  FAA  considers  that  ice 
accumulation  on  protected  surfaces  due 
to  delayed  boot  activation  constitutes  a 
potential  safety  concern.  However,  the 
FAA  recognizes  that  not  all  airplanes 
may  be  equipped  with  "modem" 
deicing  boots  (as  that  term  is  used  in 
this  ^4PRM).  The  FAA  specifically 
invites  the  submission  of  comments  and 
other  data  regarding  the  effects  of  this 
proposed  AD  on  airplanes  equipped 
with  older  pneumatic  deicing  boots, 
including  arguments  for  the  retention  of 
existing  activation  delays  for  these 
older-style  deicing  boots. 

Residual  Ice 

During  the  February  conference,  the 
attendees  agreed  that  the  airplane  is  at 
risk  while  the  airplane  is  accreting  ice, 
and  that  the  airplane  must  be 
adequately  protected  to  ensure  that  no 
adverse  handling  and  performance 
characteristics  develop.  An  additional 


concern  discussed  at  the  conference  was 
the  possibility  that  early  activation  of 
the  ice  protection  system  might  degrade 
the  ice  shedding  e^ctiveness  of  the 
deicing  boots,  resulting  in  increased 
residual  ice,  i.e.,  there  would  be  more 
ice  fragments  remaining  on  the  deicing 
boots  than  wotild  exist  if  a  more 
substantial  quantity  of  ice  was  allowed 
to  form  before  the  first  ice  shedding 
cycle.  However,  the  FAA  does  not 
concur.  No  data  has  been  provided  that 
shows  that  the  presence  of  residual  ice 
following  an  earlier  activation  of  the 
deicing  boots  is  more  hazardous  than 
delaying  cycling  of  the  boots  imtil  the 
ice  accretes  to  a  larger,  specific 
thickness.  In  fact,  testing  in  icing 
conditions  has  shown  that  residual  ice 
remaining  on  the  boots  after  the  initial 
boot  cycle  is  removed  during 
subsequent  cycles. 

As  reported  during  the  November 
1997  international  workshop, 
manufacturers  of  a  substantial 
percentage  of  the  turbopropeller 
transport  fleet  have  reported  satisfactory 
in-flight  icing  operations  of  their 
products  with  recommended  procediu«s 
to  activate  operation  of  the  deicing  boots 
in  the  automatic  mode  at  the  onset  of 
airframe  icing. 

Therefore,  the  FAA  considers  that  the 
activation  of  pneumatic  wing  and  tail 
deicing  boots  at  the  first  signs  of  ice 
accimiulation  is  warranted.  The  FAA 
specifically  invites  the  submission  of 
data  to  substantiate  that  operating  the 
deicing  boots  at  the  first  sign  of  ice 
accretions  is  more  hazardous  than 
delaying  boot  activation  until  a  specific 
thickness  of  ice  has  accumulated. 

Other  Considerations 

The  FAA  recognizes  that  there  may  be 
some  phases  of  flight  during  which  use 
of  the  deicing  boots  may  be 
inappropriate.  For  example,  a  deicing 
boot  inflation  cycle  that  begins 


immediately  before  or  during  the 
landing  flare  or  the  takeoff  rotation  may 
cause  imexpected  loss  of  lift  or  other 
adverse  aerodynamic  events.  This 
proposed  AD  explicitiy  does  not 
supersede  procedures  in  the  AFM  that 
prohibit  using  deicing  boots  for  certain 
phases  of  flight  (e.g.,  during  take-off, 
final  approach,  and  landing). 

The  FAA  specifically  invites  the 
submission  of  comments  and  other  data 
regarding  adverse  effects  that  may  occur 
during  specific  phases  of  flight, 
including  takeoff,  final  approach,  or 
landing.  Any  recommended  speed 
restrictions  or  other  operational 
procedures  that  would  be  necessary  in 
order  to  mitigate  any  adverse 
aerodynamic  effects  of  deicing  boot 
inflation  during  critical  phases  of  flight 
should  be  fully  explained  and 
doc\imented. 

The  FAA's  Determination 

The  FAA  is  aware  that,  based  on 
previous  procediues  provided  to 
flightcrews  of  many  airplanes  equipped 
with  deicing  boots,  a  historical 
precedent  has  been  set  that  permits 
waiting  to  activate  the  deicing 
equipment.  In  light  of  this  information 
and  based  on  reports  received,  the  FAA 
considers  that  certain  procedures 
should  be  included  in  the  Limitations 
Section  of  the  AFM  for  all  Pilatus 
Britten-Norman  Models  BN-2T  and  BN- 
2T-4R  airplanes  to  require  immediate 
activation  of  the  ice  protection  systems 
when  any  ice  accumulation  is  detected 
on  the  airplane. 

This  proposed  action  is  one  of  a 
number  of  proposed  AD's  being  issued 
on  airplanes  that  have  been  determined 
to  be  subject  to  the  same  identified 
unsafe  conditions.  Currentiy  proposed 
AD's  for  other  airplanes  that  are 
equipped  with  pnetmiatic  deicing  boots 
address  the  following  airplanes: 


Airplane  models 


Docket  No. 


Industrie  Aeronautiche  e  Mecchanlche,  Model  P-180  Airplanes 

Pilatus  Aircraft  Ltd.,  Models  PC-12  and  PC-12/45  Airplanes  

Partenavia  Costruzioni  Aeronauticas,  S.p.A.,  Models  AP68TP  300  "Spartacus"  and  AP68TP  600  "Viator"  Airplanes 

Mitsubishi  Heavy  Industries,  Ltd.  MU-2B  Series  Airplanes ~^ ..... 

LET,  a.s.,  Model  L-420  Airplanes ..•. •" 

British  Aerospace,  Jetstream  Models  3101  and  3201  Airplanes  ~ — 

Harbin  Aircraft  Manufacturing  Corp.  Model  Y12  IV  Airplanes .' — — — 

Empresa  Brasileira  de  Aeronautica  S.A.  (Embraer),  Models  EMB-110P1  and  EMB-110P2  Airplanes 

Dornier  Luftfahrt  GmbH,  228  Series  Airplanes 

Bombardier  Inc.,  DHC-6  Series  Airplanes  ~,.~ 

The  Cessna  Aircraft  Company,  208  Series  Airplanes - ^ 

Raytheon  Aircraft  Company,  90,  99,  100,  200,  300,  1900,  and  2000  Series  Airplanes ...... 

Aerospace  Technologies  Of  Australia  Pty  Ltd.,  Models  N22B  and  N24A 

Short  Brothers  &  Hartand  Ltd.,  Models  SC-7  Series  2  and  SC-7  Series  3  Airplanes - 

The  New  Piper  Aircraft,  Inc.,  PA-31  Series  Airplanes ,- ™ — 

SOCATA— Groups  AEROSPATIALE,  Model  TBM  700  Airplanes — .„ - _.... 

Twin  Commander  Aircraft  Corporation,  600  Series  Airplanes '.. — « ~.~. 

Fairchild  Aircraft  Corporation,  SA226  and  SA227  Series  Airplanes - 

The  Cessna  Aircraft  Company,  Model  425  and  441  Airplanes » „. — ~- 
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Airplane  models 

Cessna  Aircraft  Company,  Models  500,  550,  and  560  Airplanes  

Sabreliner  Corporation  Models  40,  60,  70,  and  80  Series  Airplanes 

Gulfstream  Aerospace,  Model  G-159  Series  Airplanes 

McDonnell  Douglas,  Models  DC-3  and  DC-4  Series  Airplanes 

Mitsubishi  Heavy  Industries,  Model  YS-11  and  YS-11A  Series  Airplanes 

Frakes  Aviation.  Model  G-73  (Mallard)  and  G-73T  Series  Airplanes 

Lockheed,  Models  L-14  and  L-18  Series  Airplanes  ..., 

Fairchild  Models  F27  and  FH227  Series  Airplanes ; 

Aerospatiale  Models  ATR-42/ATR-72  Series  Airplanes  

Jetstream  Model  BAe  ATP  Airplanes 

Jetstream  Model  4101  Airplanes,  British  Aerospace  Model  HS  748  Series  Airplanes 

Saab  Model  SF340A/SAAB  340B/SAAB  2000  Series  Airplanes  ~ 

CASA  Model  C-212/CN-235  Series  Airplanes  

Domier  Model  328-100  Series  Airplanes 

Lockheed  Model  1329-23  and  1329-25  (Lockheed  Jetstar)  Series  Airplanes  

de  Havilland  Model  DHC-7/DHC-a  Series  Airplanes  

Fokker  Model  F27  Merit  100/200/300/400/500/600/700/050  Series  Airplanes 

Short  Brothers  Model  SD3-30/SD3-60/SD3-SHERPA,  Series  Airplanes  
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Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Pilatus  Britten-Norman 
Models  BN-2T  and  BN-2T^R  airplanes 
of  the  same  type  design  registered  in  the 
United  States,  the  FiOv  is  proposing  AD 
action.  The  proposed  AD  would  require 
revising  the  Liinitations  Section  of  the 
AFM  to  include  requirements  for 
activation  of  pneumatic  deicing  boots  at 
the  first  indication  of  ice  acomiulation 
on  the  airplane. 

Cost  Impact 

The  FAA  estimates  that  7  airplanes  in 
the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  workhour  per  airplane 
to  accomplish  the  proposed  AFM 
revisions.  Accomplishing  the  proposed 
AFM  revision  requirements  of  this 
NPRM  may  be  performed  by  the  owner/ 
operator  holding  at  least  a  private  pilot 
certificate  as  authorized  by  §  43.7  of  the 
Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the 
aircraft  records  showing  compliance 
with  the  proposed  AD  in  accordance 
with  §  43.9  of  the  Federal  Aviation 
Regulations  (14  CFR  43.9).  The  only  cost 
impact  of  the  proposed  AD  is  the  time 
it  would  take  each  owner/operator  of 
the  affected  airplanes  to  insert  the 
information  into  the  AFM. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 


proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regxilatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 


S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Mains  Britten-Norman  Limited:  Docket  No. 

99-CE-35-AD. 

Applicability:  Models  BN-2T  and  BN-2T- 
4R  airplanes,  all  serial  numbers  equipped 
with  pneumatic  deicing  boots,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afiected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  assure  that  flightcrews  activate  the  wing 
and  tail  pneumatic  deicing  boots  at  the  first 
signs  of  ice  accumulation  on  the  airplane, 
accomplish  the  following: 

(a)  Within  10  days  after  the  effective  date 
of  this  AD:  Revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  requirements 
for  activation  of  the  ice  protection  systems. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM. 

"•  Except  for  certain  phases  of  flight 
where  the  AFM  specifies  that  deicing  boots 
should  not  be  used  (e.g.,  take-off,  final 
approach,  and  landing),  compliance  with  the 
following  is  required. 

•  Wing  and  Tail  Leading  Edge  Pneumatic 
Deicing  Boot  System,  if  installed,  must  be 
activated: 
—At  the  first  sign  of  ice  formation  anywhere 

on  the  aircraft,  or  upon  aimunciation  from 
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an  ice  detector  system,  whichever  occurs 

first;  and 
— ^The  system  must  either  be  continued  to  be 

operated  in  the  automatic  cycling  mode,  if 

available;  or  the  system  must  be  manually 

cycled  as  needed  to  minimize  the  ice 

accretions  on  the  airframe. 

•  The  wing  and  tail  leading  edge 
pneumatic  deicing  boot  system  may  be 
deactivated  only  after  leaving  icing 
conditions  and  after  the  airplane  is 
determined  to  be  clear  of  ice." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD,  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  §  43.7  of  the 
Federal  Aviation  Regulations  (14  CFR  43.7). 
and  must  be  entered  into  the  aircraft  records 
showing  compliance  with  this  AD  in 
accordance  with  §43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  1201  Walnut,  suite  900,  Kansas 
City,  Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  Information  related  to  this  AD  may  be 
examined  at  the  FAA,  Central  Region,  Office 
of  the  Regional  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
October  4, 1999. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  99-26405  Filed  10-7-99;  8:45  am) 
BHJJNQ  CODE  4ei»-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlniatration 

14  CFR  Part  39 

[Docket  No.  9»-CE-38-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Pilatus 
Aircraft  Ltd.  Models  PC-12  and  PC-12/ 
45  Airplanes 

AGENCY:  Federal  Aviation 

Administratioii,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  Pilatus 
Aircraft  Ltd.  (Pilatus)  Models  PC-12  and 
PC-12/45  airplanes.  The  proposed  AD 
would  require  revising  the  Airplane 
Flight  Manual  (AFM)  to  include 
requirements  for  activation  of  the 
airframe  pneumatic  deicing  boots.  The 
proposed  AD  is  the  result  of  reports  of 
in-flight  incidents  and  an  accident  that 
occiured  in  icing  conditions  where  the 
airframe  pneiunatic  deicing  boots  were 
not  activated.  The  actions  specified  by 
the  proposed  AD  are  intended  to  assure 
that  flightcrews  activate  the  pneumatic 
wing  and  tail  deicing  boots  at  the  first 
signs  of  ice  accimiulation.  This  action 
win  prevent  reduced  controllability  of 
the  aircraft  due  to  adverse  aerodynamic 
effects  of  ice  adhering  to  the  airplane 
prior  to  the  first  deicing  cycle. 
DATES:  Comments  must  be  received  on 
or  before  December  1, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  99-CE-36- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  P.  Dow,  Sr.,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone:  (816)  426-6932; 
facsimile:  (816)  426-2 169. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
niunber  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  l>e  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specificaUy  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 


proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-CE-36-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  99-CE-36-AD,  Room  1558. 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Discussion 

On  January  9, 1997,  an  Empresa 
Brazileira  de  Aeronautica,  S.A. 
(EMBRAER)  Model  EMB-120RT  series 
airplane  was  involved  in  an 
uncommanded  roll  excursion  and 
consequent  rapid  descent  that  resulted 
in  an  accident  near  Monroe,  Michigan. 
The  post-accident  investigation 
conducted  by  the  National 
Transportation  Safety  Board  (NTSB) 
concluded  that  the  airplane  had 
accumulated  a  thin,  rough  layer  of  ice 
on  its  lifting  surfaces.  That 
accumiUation  of  ice,  in  combination 
with  the  slowing  of  the  airplane  to  an 
airspeed  inappropriate  for  the  icing 
conditions  in  which  the  airplane  was 
fl)ring,  resulted  in  loss  of  control  that 
was  not  corrected  before  the  airplane 
impacted  the  ground.  The  NTSB  also 
concluded  that  the  flight  crew  did  not 
activate  the  wing  and  tail  pneumatic 
deicing  boots.  An  NTSB 
recommendation  related  to  this  accident 
requested  that  the  FAA  mandate  that 
pneumatic  deicing  boots  be  turned  on  as 
soon  as  the  airplane  enters  icing 
conditions. 

The  FAA  has  reviewed  the  icing- 
related  incident  history  of  certain 
airplanes,  and  has  determined  that  icing 
incidents  may  have  occurred  because 
pneumatic  deicing  boots  were  not 
activated  at  the  first  evidence  of  ice 
accretion.  As  a  result,  the  handling 
qualities  or  the  controllability  of  the 
airplane  may  have  been  reduced  due  to 
the  accumulated  ice.  That  factor  was 
present  in  the  accident  discussed 
previously  and,  as  such,  constitutes  an 
unsafe  condition. 

Request  for  Information 

On  October  1, 1998,  the  FAA  sent 
letters  to  certain  manufactiuers  of 
airplanes  certified  in  accordance  with 
part  25  of  the  Federal  Aviation 
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Regulations  (14  CFR  part  25).  The  letters 
requested  certain  icing  system  design 
infonnation  and  operational  procedures 
applicable  to  their  airplanes  concerning 
flight  during  icing  conditions.  The 
letters  also  requested  that  manufactiu«rs 
provide  data  showing  that  the  aircraft 
has  safe  operating  characteristics  with 
ice  accreted  on  the  protected  surfaces 
(boots).  The  manufacturers  were  asked 
to  provide  data  using  the  following 
assumptions:  The  most  adverse  ice 
accimiulation  possible  during  operation 
in  the  icing  envelope  specified  in  part 
25,  Appendix  C  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25),  and  that 
recommended  procedures  for  deicing 
boot  operation  were  used.  Additionally, 
the  manufacturers  were  asked  to 
provide  information  related  to  operation 
of  the  autopilot  during  icing  conditions, 
and  for  infonnation  related  to 
appropriate  operating  speeds  for  icing 
operations. 

No  information  received,  as  a  residt  of 
that  request,  has  caused  the  FAA  to 
reconsider  the  previous  conclusion  that 
an  unsafe  condition  may  exist. 

Public  Meeting 

Subsequent  to  the  collection  of  those 
design  and  operational  data,  the  FAA 
held  an  international  conference  on 
"Inflight  Operations  in  Icing 
Conditions",  in  Washington,  DC,  on 
February  2-4, 1999.  The  piupose  of  the 
conference  was  to  discuss  the  status  of 
the  FAA  Icing  Plan  and  other  related 
efforts.  Additionally,  the  conference 
provided  a  forum  for  representatives  of 
industry  to  express  their  viewpoints  on 
current  information  related  to  activation 
of  deicing  boots,  minimum  airspeeds, 
autopilot  operation  in  icing  conditions, 
flightcrew  information  needs,  and 
flightcrew  training.  Certain  information 
presented  at  that  meeting  is  discussed  in 
this  proposed  rule  in  the  following 
section. 

DeUjred  Activation  of  Pneumatic 
Deidng  Boots 

In  accordance  with  manu&ctiirOT 
instructions  and  FAA-approved  airplane 
flight  manual  (AFM)  procedures,  the 
flightcrews  of  most  airplanes  equipped 
with  pneumatic  deicing  boots  delay  the 
initial  activation  of  the  boots  imtil  a 
certain  quantity  of  ice  has  accumulated 
on  the  protected  surfaces  (boots).  Some 
crews  routinely  wait  for  1/4  to  1/2  inch 
of  ice  to  accumulate,  and  at  least  one 
airplane  type  is  routinely  flown  with  up 
to  1 1/2  inches  of  ice  on  the  protected 
surfaces  before  the  initial  activation  of 
the  deicing  boots. 


Ice  Bridging 

In  the  past,  concern  about  "ice 
bridging"  on  early  pneumatic  deicing 
boot  designs  resulted  in  the  common 
practice  of  delaying  activation  of  ice 
protection.  Ice  bridging  of  pneumatic 
deicing  boots  occurred  when  a  thin 
layer  of  ice  is  sufficiently  plastic  to 
deform  to  the  shape  of  the  inflated 
deicing  boot  tube  without  being 
fractured  and  shed  during  the  ensuing 
tube  deflation.  As  the  deformed  ice 
hardens  and  accretes  additional  ice,  the 
deicing  boot  becomes  ineffective  in 
shedding  the  "sheath"  of  ice.  However, 
ice  accumulation  resulting  from  delayed 
activation  may  pose  an  unsafe  condition 
due  to  the  resultant  adverse 
aerodynanuc  effects  on  the  airplane's 
performance  or  handling  qualities. 

In  November  1997,  the  FAA  and  the 
National  Aeronautics  and  Space 
Administration  (NASA)  co-sponsored 
an  international  workshop  on  aircraft 
deicing  boot  ice  bridging.  The  objective 
of  the  workshop  was  to  provide  an  open 
fonmi  for  investigating  the  existence  of 
deicing  boot  bridging  and  other 
concerns  related  to  activating  ice 
protection  systems  at  the  initial 
detection  of  inflight  icing.  Sixty-seven 
representatives  from  airframe  and 
deicing  boot  manufactiuers,  various 
airlines,  the  pilot  community,  NASA, 
the  National  Transportation  Safety 
Board,  non-US  civil  aviation  authorities, 
and  the  FAA  participated.  At  the 
workshop  no  evidence  was  presented  to 
substantiate  that  aircraft  with  modem 
deicing  boot  designs  experience  ice 
bridging.  The  general  consensus  of  the 
workshop  participants  was  that  ice 
bridging  is  not  a  problem  for  modem 
pneimiatic  deicing  boot  designs  due  to 
the  use  of  higher  air  supply  pressures, 
faster  boot  injflation  and  deflation 
cycles,  and  smaller  boot  chambers.  Icing 
wind  tunnel  and  flight  testing  of  these 
newer  design  features  with  automatic 
cycling  have  demonstrated  successful 
shedding  of  ice  when  activated  at  the 
onset  of  ice  accretion,  with  ice  not  shed 
on  the  initial  deicing  boot  cycle 
continuing  to  increase  in  thickness  and 
being  shed  during  subsequent  cycles. 

During  the  previously  discussed 
November  1997  international  workshop, 
the  inability  of  flightcrews  to  accurately 
gauge  wing  and  control  sxirfeces  ice 
accretion  thickness  before  activating  the 
deicing  boots  was  recognized.  Also, 
increased  airplane  drag  resulting  from 
ice  accretion  was  recognized  as  a 
potential  contributing  cause  of 
inadvertent  airspeed  loss  that 
characterized  most  in-fUght  icing  related 
accidents  and  incidents.  Two  airframe 
manufectmers,  whose  products 


comprise  a  substantial  percentage  of  the 
turbopropeller  transport  fleet,  reported 
that,  because  of  these  concerns  they 
recommend  activating  the  automatic 
airframe  deicing  system  at  first  onset  of 
airframe  icing.  Those  manufacturers 
have  received  no  reports  of  deicing  boot 
ice  bridging  events  for  these  airplanes. 

The  FAA  considers  that  ice 
accumulation  on  protected  surfaces  due 
to  delayed  boot  activation  constitutes  a 
potential  safety  concern.  However,  the 
FAA  recognizes  that  not  all  airplanes 
may  be  equipped  with  "modem" 
deicing  boots  (as  that  term  is  used  in 
this  NPRM).  The  FAA  specifically 
invites  the  submission  of  comments  and 
other  data  regarding  the  effects  of  this 
proposed  AD  on  airplanes  equipped 
with  older  pneumatic  deicing  boots, 
including  arguments  for  the  retention  of 
existing  activation  delays  for  these 
older-style  deicing  boots. 

Residual  Ice 

During  the  Febmary  conference,  the 
attendees  agreed  that  the  airplane  is  at 
risk  while  the  airplane  is  accreting  ice, 
and  that  the  airplane  must  be 
adequately  protected  to  ensure  that  no 
adverse  handling  and  performance 
characteristics  develop.  An  additional 
concern  discussed  at  the  conference  was 
the  possibility  that  early  activation  of 
the  ice  protection  system  might  degrade 
the  ice  shedding  effectiveness  of  the 
deicing  boots,  resulting  in  increased 
residual  ice,  i.e.,  there  would  be  more 
ice  fragments  remaining  on  the  deicing 
boots  tiian  would  exist  if  a  more 
substantial  quantity  of  ice  was  allowed 
to  form  before  the  first  ice  shedding 
cycle.  However,  the  FAA  does  not 
conoir.  No  data  has  been  provided  that 
shows  that  the  presence  of  residual  ice 
following  an  earlier  activation  of  the 
deicing  boots  is  more  hazardous  than 
delaying  cycling  of  the  boots  until  the 
ice  accretes  to  a  larger,  specific 
thickness.  In  fact,  testing  in  icing 
conditions  has  shown  that  residual  ice 
remaining  on  the  boots  after  the  initial 
boot  cycle  is  removed  during 
subsequent  cycles. 

As  reported  during  the  November 
1997  international  workshop, 
manufactvuers  of  a  substantial 
percentage  of  the  turbopropeller 
transport  fleet  have  reported  satisfactory 
in-flight  icing  operations  of  their 
products  with  recommended  procedures 
to  activate  operation  of  the  deicing  boots 
in  the  automatic  mode  at  the  onset  of 
airframe  icing. 

Therefore,  the  FAA  considers  that  the 
"activation  of  pneumatic  wing  and  tail  . 
deicing  boots  at  the  first  signs  of  ice 
accumulation  is  warranted.  The  FAA 
specifically  invites  the  submission  of   . 
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data  to  substantiate  that  operating  the 
deicing  boots  at  the  first  sign  of  ice 
accretions  is  more  hazardous  than 
delaying  boot  activation  until  a  specific 
thickness  of  ice  has  accumulated. 

Other  Considerations 

The  FAA  recognizes  that  there  may  be 
some  phases  of  flight  during  which  use 
of  the  deicing  boots  may  be 
inappropriate.  For  example,  a  deicing 
boot  inflation  cycle  that  begins 
immediately  before  or  diuing  the 
landing  flare  or  the  takeoff  rotation  may 
cause  unexpected  loss  of  lift  or  other 
adverse  aerodynamic  events.  This 
proposed  AD  explicitly  does  not 
supersede  procedures  in  the  AFM  that 
prohibit  using  deicing  boots  for  certain 


phases  of  flight  (e.g.,  during  take-off, 
final  approach,  and  landing). 

The  FAA  specifically  invites  the 
submission  of  comments  and  other  data 
regarding  adverse  effects  that  may  occur 
during  specific  phases  of  flight, 
including  takeoff,  final  approach,  or 
landing.  Any  recommended  speed 
restrictions  or  other  operational 
procedures  that  would  be  necessary  in 
order  to  mitigate  any  adverse 
aerod)rnamic  effects  of  deicing  boot 
inflation  during  critical  phases  of  flight 
should  be  fully  explained  and 
documented. 

The  FAA's  Determination 

The  FAA  is  aware  that,  based  on 
previous  procedures  provided  to 
flightcrews  of  many  airplanes  equipped 
with  deicing  boots,  a  historical 


precedent  has  been  set  that  permits 
waiting  to  activate  the  deicing 
equipment.  In  light  of  this  information 
and  based  on  reports  received,  the  FAA 
considers  that  certain  procedures 
should  be  included  in  the  Limitations 
Section  of  the  AFM  for  all  Pilatus 
Models  PC-12  and  PC-12/45  airplanes 
to  require  immediate  activation  of  the 
ice  protection  systems  when  any  ice 
accumulation  is  detected  on  the 
airplane. 

This  proposed  action  is  one  of  a 
number  of  proposed  AD's  being  issued 
on  airplanes  that  have  been  determined 
to  be  subject  to  the  same  identified 
unsafe  conditions.  Currently  proposed 
AD's  for  other  airplanes  that  are 
equipped  with  pneumatic  deicing  boots 
address  the  following  airplanes: 


Airplane  models 


Docket  No. 


Industrie  Aeronaufiche  e  Meccaniche,  Model  Piaggio  P-180  Airplanes „ 

Pilatus  Britten-Norman  Ltd.,  BN-2T  Series  Airplanes 

Partenavia  Costruzioni  Aeronauticas,  S.p.A.,  Models  AP68TP  300  "Spartacus"  and  AP68TP  600  "Viator"  Airplanes 

Mitsubishi  Heavy  Industries,  Ltd.,  MU-2B  Series  Airplanes .'"...^.™...^. 

LET,  a.s.,  Model  L-420  Airplanes 

British  Aerospace,  Jetstream  Models  3101  and  3201  Airplanes  

HartJJn  Aircraft  Manufacturing  Corp.,  Model  Y12  IV  airplanes 

Empresa  Brasileira  de  Aeronautica  S.A.  (Embraer),  Models  EMB-110P1  and  EMB-110P2  Airplanes 

Domier  Luftfahrt  GmbH,  228  Series  Airplanes ^. „ ;. . _ _ 

Bombardier  Inc.,  DHC-6  Series  Airplanes  , ,.... .*. :. „ „ .,.„ 

The  Cessna  Aircraft  Company,  208  Series  Airplanes „ .„, 

Raytheon  Aircraft  Company,  90,  99,  100,  200,  300,  1900,  and  2000  Series  Airplanes „ 

Aerospace  Technologies  Of  Australia  Pty  Ltd.,  Models  N22B  and  N24A 

Short  Brothers  &  Hariand  Ltd.,  Models  SC-7  Series  2  and  SC-7  Series  3  Airplanes 

The  hJew  Piper  Aircraft,  Inc.,  PA-31  Series  Airplanes  

SCXJATA— Groupe  Aerospatiale.  Model  TBM  700  Airplanes „ „ „ „ 

Twin  Commander  Aircraft  Corporation,  600  Series  Airplanes ^ - > :..... , 

Fairchild  Aircraft  Corporation,  SA226  and  SA227  Series  Airplanes 

The  Cessna  Aircraft  Company,  Models  425  and  441  Airplanes .. „.i „ .; 

Cessna  Aircraft  Company,  Models  500,  550,  and  560  Airplanes _ . „. 

Sabreliner  Corporation,  Models  40,  60,  70,  and  80  Series  Airplanes , „... „... 

Gulfstream  Aerospace,  Model  G-159  Series  Airplanes 

McDonnell  Douglas,  Models  DC-3  and  DC-4  Series  Airplanes 

Mitsubishi  Heavy  Industries,  Model  YS-11  and  YS-11A  Series  Airplanes 

Frakes  Aviation,  Model  G-73  (Mallard)  and  G-73T  Series  Airplanes „ „ „. ... 

Locktieed,  Models  L-14  and  L-18  Series  Airplanes ..„ „..„. 

Fairchild,  Models  F27  and  FH227  Series  Airplanes „... .._...„.. „....._ 

Aerospatiale,  Models  ATR-42/ATR-72  Series  Airplanes  ; ; 

Jetstream,  Model  BAe  ATP  Airplanes 

Jetstream,  Model  4101  Airplanes 

British  Aerospace,  Model  HS  748  Series  Airplanes 

Saab,  Model  SF340A/SAAB  340B/3AAB  2000  Series  Airplanes ^ „ ..« 

CASA,  Model  C-212/CN-235  Series  Airplanes  „. „.... 

Domier,  Model  328-100  Series  Airplanes _ „.. 

Lockheed,  Model  1329-23  and  1329-25  (Lockheed  Jetstar)  Series  Airplanes  „ 

de  Havilland,  Model  DHC-7/DHC-8  Series  Airplanes  ............ _ 

Fokker,  Model  F27  Marit  1 00/200/300/400/500/600/700/050  Series  Airplanes  „.. 

Short  Brothers,  Model  SD3-30/SD3-60/SD3-SHERPA  Series  Airplanes  


99-CE-34-AD 

99-CE-35-AD 

99-CE-37-AD 

99-CE-38-AD 

99-CE-39-AD 

99-CE-40-AD 

9»-CE-41-AD 

99-CE-42-AD 

9&-CE-43-AD 

99-CE-44-AO 

99-CE^5-AD 

99-CE-46-AD 

99-CE-47-AD 

99-CE-48-AD 

99-CE-49-AD 

9*-CE-50-AD 

99-CE-51-AD 

99-CE-52-AD 

99-CE-53-AD 

99-NM-136-AD 

99-NM-137-AD 

99-NM-13&-AD 

99-NM-139-AO 

99-NM-14(>-AO 

99-NM-141-A0 

9»-NM-142-AO 

99-NM-143-AD 

99-NM-144-AD 

99-NM-145-AD 

99-NM-146-AD 

99-NM-147-AD 

99-NM-14a-AD 

99-NM-14^-AD 

99-NM-150-AD 

99-NM-151-AD 

99-NM-152-AD 

99-NM-153-AD 

99-NK4-154-AD 


Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Pilatus  Models  PC-12 
and  PC-12/45  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  FAA  is  proposing  AD  action. 


The  proposed  AD  would  require 
revising  the  Limitations  Section  of  the 
AFM  to  include  requirements  for 
activation  of  pneimiatic  deicing  boots  at 
the  first  indication  of  ice  accumulation 
on  the  airplane. 


Cost  Impact 

The  FAA  estimates  that  100  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  woiUd  take 
approximately  1  workhour  per  airplane 
to  accomplish  the  proposed  AFM 
revisions.  Accomplishing  the  proposed 
AFM  revision  requirements  of  this 
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NPRM  may  be  performed  by  the  owner/ 
operator  holding  at  least  a  private  pilot 
certificate  as  authorized  by  §  43.7  of  the 
Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the 
aircraft  records  showing  compliance 
with  the  proposed  AD  in  accordance 
with  §  43.9  of  the  Federal  Aviation 
Regulations  (14  CFR  43.9).  The  only  cost 
impact  of  the  proposed  AD  is  the  time 
it  would  take  each  owner/operator  of 
the  affected  airplanes  to  insert  the 
information  into  the  AFM. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Pilatus  Aircraft  Ltd.:  Docket  No.  9!M3;-36- 
AD. 

Applicability:  Models  PC-12  and  PC-12/45 
airplanes,  all  serial  numbers  equipped  with 
pneumatic  deicing  boots,  certificated  in  any 
category. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  assure  that  flightcrews  activate  the  wing 
and  tail  pneumatic  deicing  boots  at  the  first 
signs  of  ice  accumulation  on  the  airplane, 
accomplish  the  following: 

(a)  Within  10  days  after  the  effective  date 
of  this  AD:  Revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  requirements 
for  activation  of  the  ice  protection  systems. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM. 

"•  Except  for  certain  phases  of  flight 
where  the  AFM  specifies  that  deicing  boots 
should  not  be  used  (e.g..  take-off,  final 
approach,  and  landing),  compliance  with  the 
following  is  required. 

•  Wing  and  Tail  Leading  Edge  Pneumatic 
Deicing  Boot  System,  if  installed,  must  be 
activated: 

— At  the  first  sign  of  ice  formation  anywhere 
on  the  aircraft,  or  upon  annunciation  from 
an  ice  detector  system,  whichever  occurs 
first;  and 

— The  system  must  either  be  continued  to  be 
operated  in  the  automatic  cycling  mode,  if 
available:  or  the  system  must  be  manually 
cycled  as  needed  to  minimize  the  ice 
accretions  on  the  airframe. 

•  The  wing  and  tail  leading  edge 
pneumatic  deicing  boot  system  may  be 
deactivated  only  after  leaving  icing 
conditions  and  after  the  airplane  is 
determined  to  be  clear  of  ice." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD,  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  §43.7  of  the 
Federal  Aviation  Regulations  (14  CFR  43.7), 
and  must  be  entered  into  the  aircraft  records 
showing  compliance  with  this  AD  in 
accordance  with  §  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 


Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Small  Airplane 
Directorate,  1201  Walnut,  suite  900,  Kansas 
City,  Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  Information  related  to  this  AD  may  be 
examined  at  the  FAA,  Central  Region.  Office 
of  the  Regional  Counsel,  Room  1558.  601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
October  4, 1999. 
Michael  Gallagher, 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

[FR  Doc.  99-26406  Filed  10-7-99:  8:45  am) 
8ILUNQ  CODE  4910-13-U 


DEPARTMErfT  OF  THE  TREASURY 

Intsmal  Revenue  Service 

26  CFR  Part  1 

[REG-121063-97] 

RIN  1545-AX01 

Averaging  of  Farm  Income 

agency:  bitemal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

summary:  This  document  contains 
proposed  regulations  for  averaging  farm 
income  imder  section  1301  of  the 
Internal  Revenue  Code.  The  regulations 
reflect  the  enactment  of  the  provision  by 
the  Taxpayer  Relief  Act  of  1997,  as 
amended  by  the  Omnibus  Consolidated 
and  Emergency  Supplemental 
Appropriations  Act,  1999.  The 
regulations  provide  guidance  to 
individuals  engaged  in  a  fanning 
business  who  may  elect  to  reduce  their 
regular  tax  liability  by  treating  all  or  a 
portion  of  the  current  year's  farming 
income  as  if  it  had  been  earned  in  equal 
proportions  over  the  prior  three  years. 
This  document  also  provides  notice  of 
a  public  hearing  on  these  proposied 
regulations. 

DATES:  Written  or  electronic  comments 
and  requests  to  speak  (with  outlines  of 
oral  comments)  at  a  public  hearing 
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scheduled  for  February  15,  2000,  must 
be  received  by  January  14,  2000. 
ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-121063-97), 
room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
5  p.m.  to:  CC:DOM:CORP:R  {REG- 
121063-97),  Courier's  Desk,  hitemal 
Revenue  Service,  1111  Constitution 
Avenue,  NW. ,  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 

site  at  http://www.ir8.gov/tax regs/ 

regslist.html.  The  public  hearing  "will  be 
held  in  room  2615,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington  DC. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Concerning  the  proposed  regulations, 
John  M.  Moran,  at  (202)  622^940; 
concerning  submissions  of  comments, 
the  hearing,  and/or  to  be  placed  on  the 
building  access  list  to  attend  the 
hearing,  Guy  Traynor,  at  (202)  622-7190 
(not  toll-free  nimibers). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  OP:FS:FP, 
Washington,  DC  20224.  Comments  on 
the  collection  of  information  should  be 
received  by  December  7, 1999. 
Comments  are  specifically  requested 
concerning: 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the  IRS, 
including  whether  the  information  vrill 
have  practical  utility; 

The  acciuacy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collection-of  information 
may  be  minimized,  including  through 


the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

The  collection  of  information  in  this 
proposed  regulation  is  in  §  1.1301-l(c). 
This  collection  of  information  is 
required  by  the  IRS  to  verify  compliance 
with  section  1301.  This  information  will 
be  used  to  determine  whether  the 
amount  of  tax  has  been  calculated 
correctly.  The  collection  of  information 
is  required  to  obtain  a  benefit.  The 
respondents  are  certain  individuals 
engaged  in  the  trade  or  business  of 
farming. 

Taxpayers  provide  the  information  on 
Schedule  J,  Farm  Income  Averaging, 
which  is  attached  to  Form  1040,  U.S. 
Individual  Income  Tax  Return,  for  the 
taxable  year  in  which  income  averaging 
is  elected.  The  burden  for  this 
requirement  is  reflected  in  the  burden 
estimate  for  Schedule  J.  The  estimated 
biuden  for  the  1998  Schedule  J  is  1.31 
hours  per  respondent. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
tmless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  for 
averaging  farm  income  under  section 
1301  of  the  Internal  Revenue  Code 
(Code).  Section  1301  was  enacted  by 
section  933  of  the  Taxpayer  Relief  Act 
of  1997,  Public  Law  105-34  (111  Stat 
788)  (the  TRA  of  1997),  effective  for 
taxable  years  beginning  after  December 
31,  1997,  and  ending  before  January  1, 
2001.  Section  2011  of  the  Tax  and  Trade 
Relief  Extension  Act  of  1998,  which  is 
part  of  the  Omnibus  Consolidated  and 
Emergency  Supplemental 
Appropriations  Act,  1999,  Public  Law 
105-277, 112  Stat.  2681.  amended 
section  933  of  the  TRA  of  1997  by 
deleting  the  January  1,  2001  ending 
date. 

Section  1301(c)  authorizes  the 
Secretary  to  prescribe  regulations  as 
may  be  appropriate  to  carry  out  the 
purposes  of  this  section,  including 


regulations  regarding  (1)  the  order  and 
manner  in  which  items  of  income,  gain, 
deduction,  or  loss,  or  limitations  on  tax, 
shall  be  taken  into  account  in 
computing  the  tax  imposed  by  chapter 
1  (Normal  Taxes  and  Surtaxes)  of 
subtitle  A  (Income  Taxes)  of  the  Code 
on  the  income  of  any  taxpayer  to  whom 
this  section  applies  for  any  taxable  year, 
and  (2)  the  treatment  of  any  short 
taxable  year. 

Explanation  of  Provisions 

/.  In  General 

Under  section  1301,  an  individual 
may  elect  to  compute  the  section  1  tax 
for  the  CTurent  taxable  year  by 
designating  all  or  a  portion  of  the 
individual's  farm  income  (subject  to 
certain  limitations)  as  elected  farm 
income,  and  subtracting  it  from  taxable 
income.  One-third  of  the  elected  farm 
income  is  allocated  to  each  of  the  three 
prior  years'  taxable  income  and  the 
increase  in  the  section  1  tax  that  results 
from  these  additions  is  calculated.  The 
prior  years  are  referred  to  as  base  years. 
The  tax  for  the  current  year  is  the  siun 
of  (1)  The  section  1  tax  for  the  ciurent 
year  without  the  elected  farm  income 
and  (2)  The  Increase  in  the  section  1  tax 
for  the  three  base  years  that  is 
attributable  to  elected  farm  income. 

n.  Engaged  in  a  Farming  Business 

The  proposed  regulations  provide  that 
the  term  farming  business  has  the  same 
meaning  as  provided  in  section 
263A(e){4)  and  the  regulations 
thereunder.  The  proposed  regulations 
also  provide  that  an  individual  engaged 
in  a  farming  business  includes  a  sole 
proprietor  of  a  farming  business,  a 
partner  of  a  partnership  engaged  in  a 
farming  business,  and  a  shareholder  of 
an  S  corporation  engaged  in  a  farming 
business. 

m.  Making,  Changing,  or  Revoking  an 
Election 

The  proposed  regulations  provide  that 
a  farm  Income  averaging  election  is 
made  by  filing  Schedule  J,  Farm  Income 
Averaging,  with  an  individual's  timely 
filed  Federal  income  tax  return 
(including  extensions).  In  general,  the 
proposed  regulations  provide  that  if  an 
individual  has  an  adjustment  for  an 
election  year  or  base  year,  the 
Individual  may  also  make  a  late  farm 
income  averaging  election  or  change  or 
revoke  a  previous  election.  An 
adjustment  is  any  change  in  taxable 
income  or  tax  liability  that  is  permitted 
to  be  made  by  filing  an  amended 
Federal  income  tax  return,  or  a  change 
in  taxable  income  or  tax  liability 
resulting  from  an  IRS  examination.  If 


54838 


Federal  Register / Vol.  64,  No.  195 /Friday.  October  8,  1999 /Proposed  Rules 


there  is  no  adjustment  for  an  election 
year  or  a  base  year,  a  late  election, 
change,  or  revocation  may  be  made  only 
with  the  consent  of  the  Commissioner. 
The  IRS  and  the  Treasury  Department 
anticipate  that  the  Commissioner's 
consent  will  be  obtained  by  requesting 
a  letter  ruling  firom  the  national  office. 

IV.  Calculation  of  Section  1  Tax 

Farm  income  averaging  allocates  one- 
third  of  elected  farm  income  from  an 
election  year  to  each  of  the  base  years 
only  for  the  purpose  of  calculating  the 
section  1  tax  attributable  to  the  elected 
farm  income  allocated  to  each  base  year. 
The  proposed  regulations  provide  that 
the  section  1  tax  for  the  election  year  is 
determined  by  allocating  elected  farm 
income  to  the  base  years  only  after  all 
other  adjustments  and  determinations 
have  been  made.  For  example,  any  net 
operating  loss  carryover  is  applied  to  an 
election  year  before  allocating  elected 
farm  income  to  the  base  years. 

The  regulations  provide  that  the 
allocation  of  elected  farm  income  to  the 
base  years  does  not  affect  any 
determination  (other  than  the 
calculation  of  the  section  1  tax 
attributable  to  the  elected  farm  income) 
with  respect  to  the  election  year  or  the 
base  years.  Thus,  for  example,  in 
applying  the  section  68  overall 
limitation  on  itemized  deductions  to  the 
election  year,  adjusted  gross  income  for 
the  election  year  includes  any  elected 
farm  income  allocated  to  the  base  years. 
Similarly,  the  section  68  limitation  for 
a  base  year  is  not  recomputed  to  take 
into  account  any  allocation  of  elected 
farm  income  to  such  base  year. 

The  proposed  regulations  provide  that 
calculation  of  the  section  1  tax  on 
elected  farm  income  allocated  to  a  base 
year  is  made  without  any  additional 
adjustments  or  determinations  with 
respect  to  that  year.  For  example,  if  a 
base  year  had  a  partially  used  capital 
loss,  the  remaining  capital  loss  may  not 
be  applied  to  reduce  the  elected  farm 
income  allocated  to  such  year. 
Similarly,  if  a  base  year  had  a  partially 
used  credit,  the  remaining  credit  may 
not  apply  to  reduce  the  section  1  tax 
attributable  to  the  elected  farm  income 
allocated  to  such  year. 

V.  Elected  Farm  Income 

The  proposed  regulations  provide  that 
farm  income  includes  all  income, 
deductions,  gains,  and  losses 
attributable  to  an  individual's  farming 
business.  An  individual  may  designate 
what  type,  and  how  much  of  each  type, 
of  farm  income  is  to  be  treated  as 
elected  farm  income.  The  elected  farm 
income  may  not  exceed  an  individual's 
taxable  income.  In  addition,  elected 


farm  income  from  net  capital  gain 
attributable  to  a  farming  business  may 
not  exceed  total  net  capital  gain.  One- 
third  of  each  type  of  elected  farm 
income  is  then  allocated  to  each  base 
year. 

Proposed  Effective  Date 

The  regulations,  as  proposed,  apply  to 
any  taxable  period  ending  on  or  after  the 
date  of  publication  of  a  Treasury 
decision  adopting  these  rules  as  final 
regxilations  in  the  Federal  Register. 
However,  the  rules  in  these  proposed 
regulations  may  be  relied  on  by 
individuals  for  taxable  periods  ending 
before  the  publication  of  the  Treasury 
decision. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  It  is  hereby 
certified  that  the  collection  of 
information  in  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification  is  based  upon  the  fact 
that  the  collection  of  information 
imposed  by  this  regulation  is  not 
significant  as  reflected  in  the  estimated 
biu-den  of  information  collection  for 
Schedule  J,  which  is  1.31  hours  per 
respondent.  Therefore,  a  Regulatory 
Flexibility  Analysis  imder  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Code,  this  notice 
of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
electronic  or  written  comments  (a 
signed  original  and  eight  (8)  copies)  that 
are  submitted  timely  to  the  IRS.  The  IRS 
and  Treasury  Department  request 
comments  on  the  clarity  of  the  proposed 
rules  and  how  they  can  be  made  easier 
to  understand.  In  addition,  comments 
are  specifically  requested  regarding 
whetber  wages  paid  to  a  shareholder  of 
an  S  corporation  may  be  electible  farm 
income.  All  comments  will  be  available 
for  public  inspection  and  copying. 

A  public  hearing  has  been  scheduled 
for  February  15,  2000.  beginning  at  10 
a.m.  in  room  2615  of  the  Internal 


Revenue  Building,  1111  Constitution 
Avenue,  NW.,  Washington,  DC.  Due  to 
building  security  procedures,  visitors 
must  enter  at  the  10th  Street  entrance, 
located  between  Constitution  and 
Pennsylvania  Avenues,  NW.  In 
addition,  all  visitors  must  present  photo 
identification  to  enter  the  building. 
Because  of  access  restrictions,  visitors 
will  not  be  admitted  beyond  the 
immediate  entrance  area  more  than  15 
minutes  before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  submit  electronic  or  written 
comments  and  an  outline  of  the  topics 
to  be  discussed  and  the  time  to  be 
devoted  to  each  topic  (signed  original 
and  eight  (8)  copies)  by  January  14, 
2000.  A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments.  An  agenda  showing  the 
scheduling  of  the  speakers  will  be 
prepared  after  the  deadline  for  receiving 
outlines  has  passed.  Copies  of  the 
agenda  will  be  available  bee  of  charge 
at  the  hearing. 

Drafting  Information:  The  principal 
author  of  these  regulations  is  John  M. 
Moran,  Office  of  Assistant  Chief 
Counsel  (Income  Tax  &  Accounting). 
However,  other  personnel  from  the  IRS 
and  Treasiuy  Department  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendment  to  the  , 

Regidations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Section  1.1301-1  also  issued  under  26 
U.S.C.  1301(c).  *  *  * 

Par.  2.  An  undesignated  center 
heading  and  §  1.1301-1  are  added 
immediately  following  the  center 
heading  "Readjustment  of  Tax  Between 
Years  and  Special  Limitations"  to  read 
as  follows: 
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Income  Averaging 

f  1 .1 301  -1    Averaging  of  farm  income. 

(a)  Overview.  An  individual  engaged 
in  a  fanning  business  may  elect  to 
compute  his  or  her  ciurent  year 
(election  year)  income  tax  liability 
under  section  1  by  averaging,  over  the 
prior  three-year  period  (base  years),  all 
or  a  portion  of  the  individual's  ciurent 
year  electible  farm  income  (as  defined 
in  paragraph  (e))  of  this  section.  To 
average  farm  income,  the  individual^ 

(1)  Designates  all  or  a  portion  of  his 
or  her  electible  farm  income  for  the 
election  year  as  elected  farm  income; 

(2)  Allocates  one-third  of  the  elected 
farm  income  to  each  of  the  three  base 
years;  and 

(3)  Determines  the  election  year 
section  1  tax  by  determining  the  sum 
of— 

(i)  The  election  year  section  1  tax 
without  regard  to  the  elected  farm 
income;  plus 

(ii)  For  each  base  year,  the  increase  in 
section  1  tax  attributable  to  the  elected 
farm  income  allocated  to  such  year. 

(b)  Individual  engaged  in  a  farming 
business.  Farming  business  has  the 
same  meaning  as  provided  in  section 
263A(e)(4)  and  the  regulations 
thereunder.  An  individual  engaged  in  a 
farming  business  includes  a  sole 
proprietor  of  a  farming  business,  a 
partner  in  a  partnership  engaged  in  a 
farming  business,  and  a  shareholder  of 
an  S  corporation  engaged  in  a  farming 
business.  An  individual  is  not  required 
to  have  been  engaged  in  a  farming 
business  in  any  of  the  base  years  in 
order  to  make  a  farm  income  averaging 
election. 

(c)  Making,  changing,  or  revoking  an 
election — (1)  Making  an  election.  A  farm 
income  averaging  election  is  made  by 
filing  Schedule  J,  Farm  Income 
Averaging,  with  an  individual's  timely 
filed  (including  extensions)  Federal 
income  tax  return  for  the  election  year. 

(2)  Making  a  late  election,  or  changing 
or  revoking  an  election — (i)  Adjustments 
in  an  election  or  base  year.  An 
individual  who  has  an  adjustment  for  an 
election  year  or  any  base  year  may  make 
a  late  farm  income  averaging  election, 
change  the  amoimt  of  elected  farm 
income  in  a  previous  election,  or  revoke 
a  previous  election,  if  the  period  of 
limitation  on  filing  a  claim  for  credit  or 
refund  has  not  expired  for  the  election 
year.  For  purposes  of  this  paragraph 
(c)(2),  an  adjustment  is  any  change  in 
taxable  income  or  tax  liability  that  is 
permitted  to  be  made  by  filing  an 
amended  Federal  income  tax  return  or 
a  change  in  taxable  income  or  tax 
liability  made  as  the  result  of  an  IRS 
examination. 


(ii)  No  adjustment.  If  an  individual 
does  not  have  an  adjustment  described 
in  paragraph  (c)(l)(i)  of  this  section,  the 
individual  may  not  make  a  late  farm 
income  averaging  election,  change  the 
amount  of  elected  form  income  in  a 
previous  election,  or  revoke  a  previous 
election,  without  the  consent  of  the 
Commissioner. 

(d)  Calculation  of  section  1  tax — (1)  In 
general.  The  section  1  tax  for  the 
election  year  is  determined  by  allocating 
elected  farm  income  to  the  base  years 
only  after  all  other  adjustments  and 
determinations  have  been  made.  For 
example,  any  net  operating  loss  (NOL) 
carryover  or  net  capital  loss  canyover  is 
applied  to  an  election  year  before 
allocating  elected  farm  income  to  the 
base  years.  Similarly,  the  determination 
of  whether  there  is  a  net  section  1231 
gain  or  loss  in  the  election  year  and  the 
determination  of  the  character  of  the 
section  1231  items  are  made  before 
allocating  elected  farm  income  to  the 
base  years.  The  allocation  of  elected 
farm  income  to  the  base  years  does  not 
affect  any  determination  (other  than  the 
calculation  of  the  section  1  tax 
attributable  to  the  elected  farm  income) 
with  respect  to  the  election  year  or  the 
base  years.  Thus,  for  example,  in 
applying  the  section  68  overall 
limitation  on  itemized  deductions  to  the 
election  year,  adjusted  gross  income  for 
the  election  year  includes  any  elected 
farm  income  allocated  to  the  base  years. 
Similarly,  the  section  68  limitation  for 
a  base  year  is  not  recomputed  to  take 
into  account  any  allocation  of  elected 
farm  income  to  such  base  year.  The 
calcidation  of  the  section  1  tax  on 
elected  farm  income  allocated  to  a  base 
year  is  made  without  any  additional 
adjustments  or  determinations  with 
respect  to  such  year.  For  example,  if  a 
base  year  had  a  partially  used  capital 
loss,  the  remaining  capital  loss  may  not 
be  applied  to  reduce  the  elected  farm 
income  allocated  to  such  year. 
Similarly,  if  a  base  year  had  a  partially 
used  credit,  the  remaining  credit  may 
not  be  applied  to  reduce  the  section  1 
tax  attributable  to  the  elected  farm 
income  allocated  to  such  year. 

(2)  Base  year  was  previously  an 
election  year  or  another  base  year.  If  a 
base  year  for  a  current  farm  income 
averaging  election  was  previously  an 
election  year  for  another  farm  income 
averaging  election,  the  base  year's 
section  1  tax  is  determined  after 
reducing  the  base  year's  taxable  income 
by  the  elected  farm  income  for  that  prior 
election  year.  If  a  base  year  for  a  current 
farm  income  averaging  election  was 
previously  a  base  year  for  another  farm 
income  averaging  election,  the  base 
year's  section  1  tax  is  determined  after 


increasing  the  base  year's  taxable 
income  by  the  elected  farm  income 
allocated  to  that  year  by  that  prior 
election. 

(3)  Example.  The  rules  of  paragraph 
(d)(2)  of  this  section  are  illustrated  by 
the  following  example: 

Example,  (i)  In  each  of  years  1996, 1997 
and  1998,  T  had  taxable  income  of  S20.000. 
In  1999.  T  had  taxable  income  of  $30,000 
(prior  to  any  farm  income  averaging  election) 
and  electible  fann  income  of  $10,000.  T 
makes  a  farm  income  averaging  election  with 
respect  to  $9,000  of  his  electible  farm  income 
for  1999.  Thus,  $3,000  of  elected  farm 
income  is  allocated  to  each  of  years  1996. 
1997  and  1998.  T's  1999  tax  liability  is  the 
sum  of — 

(A)  The  section  1  tax  on  $21,000  (1999 
taxable  income  minus  elected  farm  income): 
plus 

(B)  For  each  of  years  1996, 1997.  and  1998. 
the  section  1  tax  on  $23,000  minus  the 
section  1  tax  on  $20,000  (the  increase  in 
section  1  tax  attributable  to  the  elected  farm 
income  allocated  to  such  year). 

(ii)  In  2000,  T4ias  taxable  income  of 
$50,000  and  electible  farm  income  of 
$12,000.  T  makes  a  farm  income  averaging 
election  with  respect  to  all  $12,000  of  his 
electible  farm  income  for  2000.  Thus.  $4,000 
of  elected  farm  income  is  allocated  to  each 
of  years  1997,  1998  and  1999.  Ts  2000  tax 
liability  is  the  sum  of— 

(A)  The  section  1  tax  on  $38,000  (2000 
taxable  income  minus  elected  farm  income); 
plus 

(B)  For  each  of  years  1997  and  1998,  the 
section  1  tax  on  $27,000  minus  the  section 
1  tax  on  $23,000  (the  increase  in  section  1 
tax  attributable  to  the  elected  farm  income 
allocated  to  such  years  after  increasing  such 
years'  taxable  income  by  the  elected  income 
allocated  to  such  year  by  the  1999  farm 
income  averaging  election):  plus 

(C)  For  year  1999,  the  section  1  tax  on 
$25,000  minus  the  section  1  tax  on  $21,000 
(the  increase  in  section  1  tax  attributable  to 
the  elected  farm  income  allocated  to  such 
year  after  reducing  such  year's  taxable 
income  by  the  1999  elected  farm  income). 

(e)  Electible  farm  income — (1) 
Identification  of  items  attributable  to  a 
farming  business — (i)  In  general.  Farm 
income  includes  items  of  income, 
deduction,  gain,  and  loss  attributable  to 
the  individual's  fanning  business.  Farm 
losses  include  a  NOL  carryover  or 
carryback,  or  a  net  capital  loss 
canyover,  to  an  election  year  that  is 
attributable  to  a  farming  business. 
Income,  gain  or  loss  from  the  sale  of 
development  rights,  grazing  rights,  and 
other  similar  ri^ts  is  not  treated  as 
attributable  to  a  fanning  business.  Farm 
income  does  not  include  wages. 

(ii)  Gain  or  loss  on  sale  or  other 
disposition  of  property — (A)  In  general. 
Gain  or  loss  from  the  sale  or  other 
disposition  of  property  (other  than  land, 
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but  including  a  structure  affixed  to  the 
land}  that  was  regularly  used  in  the 
individual's  farming  business  for  a 
substantial  period  of  time  is  treated  as 
attributable  to  a  farming  business. 
Whether  property  was  regularly  used  for 
a  substantial  period  of  time  depends  on 
all  of  the  facts  and  circimistances. 

(B)  Cessation  of  a  farming  business.  If 
gain  or  loss  described  in  paragraph 
(e)(l)(ii)(A)  of  this  section  is  realized 
after  cessation  of  a  farming  business, 
such  gain  or  loss  is  treated  as 
attributable  to  a  fanning  business  if  the 
property  is  sold  within  a  reasonable 
time  after  cessation  of  the  fanning 
business.  A  sale  or  other  disposition 
within  one  year  of  cessation  of  the 
farming  business  is  presumed  to  be 
within  a  reasonable  time.  Whether  a  sale 
or  other  disposition  that  occurs  more 
than  one  year  after  cessation  of  the 
fanning  business  is  within  a  reasonable 
time  depends  on  all  of  the  facts  and 
circumstances. 

(2)  Determination  of  amount  that  may 
be  elected  farm  income — (i)  Electible 
farm  income.  The  maximum  amount  of 
income  that  an  individual  may  elect  to 
average  (electible  form  income)  is  the 
siun  of  any  farm  income  and  gain  minus 
any  farm  deductions  or  losses 
(including  loss  carryovers  and 
carrybacks)  that  are  allowed  as  a 
deduction  in  computing  the  individual's 
taxable  income.  However,  electible  farm 
income  may  not  exceed  taxable  income. 
In  addition,  electible  farm  income  from 
net  capital  gain  attributable  to  a  farming 
business  cannot  exceed  total  net  capital 
gain.  An  individual  who  has  both 
ordinary  and  net  capital  gain  farm 
income  may  elect  (up  to  electible  farm 
income)  any  combination  of  such 
ordinary  and  net  capital  gain  farm 
income. 

(ii)  Examples.  The  rules  of  paragraph 
(e)(2)(i)  of  this  section  are  illustrated  by 
the  following  examples: 

Example  1.  A  has  fann  gross  receipts  of 
5200,000  and  farm  ordinary  deductions  of 
$50,000.  A's  taxable  income  is  $150,000 
($200.000-$50.000).  A's  electible  farm 
income  is  $150,000,  all  of  which  is  ordinary 
income.  « 

Example  2.  B  has  ordinary  farm  income  of 
$200,000  and  nonfarm  losses  of  $50,000.  B's 
taxable  income  is  $150,000  ($200,000- 
$50,000).  B's  electible  farm  income  is 
$150,000.  all  of  which  is  ordinary  income. 

Example  3.  C  has  a  farm  capital  gain  of 
$50,000  and  a  nonfarm  capital  loss  of 
$40,000.  C  also  has  ordinary  farm  income  of 
$60,000.  C  has  taxable  income  of  $70,000 
($50.000-$40,000-t-$60,000).  C's  electible  farm 
income  is  $70,000.  C  can  elect  up  to  $10,000 
of  farm  capital  gain  and  up  to  $60,000  of  farm 
ordinary  income. 

Example  4.  D  has  a  nonfarm  capital  gain 
of  $40,000  and  a  farm  capital  loss  of  $30,000. 


D  also  has  ordinary  farm  income  of  $100,000. 
D  has  taxable  income  of  $110,000  ($40,000- 
$30.000-t-S100,000).  D's  electible  farm  income 
is  $100,000  ordinary  farm  income  minus 
$30,000  farm  capital  loss,  or  $70,000,  all  of 
which  is  ordinary  income. 

Example  5.  E  has  a  nonfarm  capital  gain  of 
$20,000  and  a  farm  capital  loss  of  $30,000. 
E  also  has  ordinary  farm  income  of  $100,000. 
E  has  taxable  income  of  $97,000  ($20,000- 
$23,000  -t-$100,000).  E  has  a  farm  capital  loss 
carryover  of  $7,000  ($30,000-$23,000  allowed 
as  a  deduction).  E's  electible  farm  income  is 
$100,000  ordinary  farm  income  minus 
$23,000  farm  capital  loss,  or  $77,000,  all  of 
which  is  ordinary  income. . 

(f)  Miscellaneous  rules — (1)  Short 
taxable  year— (i)  In  general.  U  a  base 
year  or  an  election  year  is  a  short 
taxable  year,  the  rules  of  section  443 
and  the  regulations  thereunder  apply  for 
purposes  of  calculating  the  section  1 
tax. 

(ii)  Base  year  is  a  short  taxable  year. 
If  a  base  year  is  a  short  taxable  year,  the 
increase  in  section  1  tax  attributable  to 
the  elected  farm  income  allocated  to 
such  year  is  determined  after  the  taxable 
income  for  such  year  has  been 
annualized. 

(iii)  Election  year  is  a  short  taxable 
year.  If  an  election  year  is  a  short 
taxable  year,  any  elected  farm  income  is 
first  annualized  before  being  allocated 
to  the  base  years.  The  increase  in 
section  1  tax  attributable  to  the  elected 
farm  income  allocated  to  the  base  years 
is  the  same  part  of  the  tax  computed  on 
an  annual  basis  as  the  ntmiber  of 
months  in  the  short  election  year  is  of 
12  months. 

(2)  Changes  in  filing  status.  An 
individual  is  not  prohibited  from 
making  a  farm  income  averaging 
election  solely  because  the  individual's 
filing  status  is  not  the  same  in  an 
election  year  and  the  base  years.  For 
example,  an  individual  who  files 
married  filing  jointly  in  the  election 
year,  but  filed  as  single  in  all  of  the  base 
years,  may  still  elect  to  average  farm 
income. 

(3)  Employment  tax.  A  farm  income 
averaging  election  has  no  effect  in 
determining  the  amount  of  wages  for 
purposes  of  the  Federal  Insurance 
Contributions  Act  (FICA),  the  Federal 
Unemployment  Tax  Act  (FUTA),  and 
the  Collection  of  Income  Tax  at  Source 
on  Wages  (Federal  income  tax 
withholding),  or  the  amount  of  net 
earnings  from  self-employment  for 
purposes  of  the  Self-Emplo)rment 
Contributions  Act  (SECA). 

(4)  Alternative  minimum  tax.  A  farm 
income  averaging  election  does  not 
apply  for  purposes  of  determining  the 
section  55  alternative  minimum  tax  in 
the  election  year  or  any  base  year. 
However,  an  election  will  apply  for 


purposes  of  determining  the  regular  tax 
imder  sections  53(c)  and  55(c). 

(5)  Unearned  income  of  minor  child. 
In  an  election  year,  if  a  minor  child's 
investment  income  is  taxable  imder 
section  1(g)  and  a  parent  makes  a  farm 
income  averaging  election,  the  tax  rate 
used  for  purposes  of  applying  section 
1(g)  is  the  rate  determined  after 
application  of  the  election.  With  respect 
to  a  base  year,  however,  the  tax  on  a 
minor  child's  investment  income  is  not 
affected  by  a  farm  income  averaging 
election. 

(g)  Effective  date.  The  rules  of  this 
section  apply  to  taxable  years  ending  on 
or  after  the  date  of  publication  of  the 
Treasury  decision  adopting  these  rules 
as  final  regulations  in  the  Federal 
Register. 

John  M.  Dalrympie, 

Acting  Deputy  Commissioner  of  Internal 
Revenue. 

(FR  Doc.  99-26226  Filed  10-7-99;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Offica  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  915 
[SPATS  No.  iA-005-FOR] 

Iowa  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  reopening  and 

extension  of  public  comment  period  on 

proposed  amendment. 

SUMMARY:  OSM  is  annotmcing  receipt  of 
revisions  to  a  previously  proposed 
amendment  to  the  Iowa  regulatory 
program  (Iowa  program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  Iowa 
proposes  revisions  to  its  revegetation 
success  guidelines  concerning  the 
definition  for  "prime  faumland,"  plant 
species  for  recreational  and  wildlife 
areas,  reference  areas,  normal 
husbandry  practices,  minimum  planting 
arrangements  for  recreational,  wildlife, 
and  forested  lands,  and  control  area 
adjustments  of  prime  farmland. 

Iowa  intends  to  revise  its  program  to 
be  consistent  with  the  corresponding 
Federal  regulations  and  to  improve 
operational  efficiency. 
DATES:  We  will  accept  written 
comments  imtil  4:00  p.m.,  c.d.t., 
October  25, 1999. 

ADDRESSES:  You  should  mail  or  hand 
deliver  written  comments  to  John  W. 
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Coleman,  Mid-Continent  Regional 
Coordinating  Center,  at  the  address 
listed  below. 

You  may  review  copies  of  the  Iowa 
program,  die  amendment,  and  all 
written  comments  received  in  response 
to  this  document  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  You  may  receive  one  free  copy 
of  the  amendment  by  contacting  OSM's 
Mid-Continent  Regional  Coordinating 
Center. 

John  W.  Coleman,  Mid-Continent 
Regional  Coordinating  Center,  Office 
of  Surface  Mining,  Alton  Federal 
Building,  501  Belle  Street,  Alton, 
Illinois,  62002,  Telephone:  (618)  463- 
6460. 
Iowa  Department  of  Agriculture  and 
Land  Stewardship,  Division  of  Soil 
Conservation,  Henry  A.  Wallace 
Building,  Des  Moines,  Iowa  50319, 
Telephone:  (515)  281-6147. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
W.  Coleman,  Mid-Continent  Regional 
Coordinating  Center.  Telephone:  (618) 
463-6460.  Internet: 
icoleman@mcrgw .  osmre.gov. 

SUPPtEMENTARY  INFORMATION: 

I.  Background  on  the  Iowa  Program 

On  January  21, 1981,  the  Secretary  of 
Interior  conditionally  approved  the 
Iowa  program,  effective  April  10, 1981, 
You  can  find  background  information 
on  the  Iowa  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  in  the  January  21, 1981, 
Federal  Register  (46  FR  5885).  You  can 
find  later  actions  on  the  Iowa  program 
at  30  CFR  915.10,  915.15,  and  915.16. 

n.  Discussion  of  the  Proposed 
Amendment 

By  letter  dated  September  28, 1998 
(Administrative  Record  No.  IA-441), 
Iowa  sent  us  an  amendment  to  its 
program  under  SMCRA.  Iowa  sent  the 
amendment  in  response  to  our  letter 
dated  August  1, 1986  (Administrative 
Record  No.  IA-280),  that  we  sent  to 
Iowa  under  30  CFR  732.17(c). 

We  announced  receipt-of  tlie 
amendment  in  the  October  14, 1998, 
Federal  Register  (63  FR  55025)  and 
invited  public  comment  on  its 
adequacy.  The  public  comment  period 
closed  November  13, 1998. 

During  oiu*  review  of  the  amendment, 
we  identified  concerns  relating  to  Iowa's 
revegetation  success  guidelines 
concerning  the  definition  for  "prime 
farmland,"  plant  species  for  recreational 
and  wildlife  areas,  reference  areas, 
normal  husbandry  practices,  minimum 
planting  arrangements  for  recreational, 


wildlife,  and  forested  lands,  and  control 
area  adjustments  of  prime  farmland.  We 
notified  Iowa  of  these  concerns  by 
electronic  mail  on  November  19, 1998 
(Administrative  Record  No.  IA-441.6). 
On  August  3, 1999,  Iowa  sent  us  a 
revised  amendment  (Administrative 
Record  No.  IA-441. 7). 

Iowa  proposes  the  following  revisions 
to  its  revegetation  success  guidelines: 

A.  Partn.D.  Definition  of  Prime 
Farmland 

Iowa  is  revising  the  first  sentence  of 
its  definition  of  Prime  Farmland  to 
clarify  the  source  of  the  U.S. 
Department  of  Agriculture's  definition 
for  prime  farmland,  which  was 
referenced  in  the  definition.  The  revised 
sentence  reads  as  follows:  "  Prime 
Farmland  is  defined  by  the  U.S. 
Department  of  Agriculture  at  7  CFR  Part 
657.  As  defined,  prime  farmland  is  the 
land  best  suited  for  food,  feed,  forage, 
fiber,  and  oil  seed  crops."  Iowa  also  is 
deleting  the  last  sentence  of  the  first 
paragraph,  "Fanning  of  this  land  results 
in  the  least  damage  to  the 
environment." 

.  B.  Part  ni.C.5    Recreational  and 
Wildlife 

1.  Iowa  proposes  to  revise  the  second 
sentence  of  Part  IH.C.S.a.i.  to  read  as 
follows:  "In  the  case  of  wildlife  areas, 
all  plant  species  foimd  that  are  not 
included  in  the  seed  mixture  approved 
in  the  permit  shall  be  those  listed  in 
Appendix  8 — Recommended  Wildlife  & 
Recreational  Planting  Species  for  Iowa 
of  this  document." 

2.  Iowa  also  proposes  to  revise  Part 
III.C.5.b.ii.  to  read  as  follows:  "Tree  and 
shrub  species  planted  shall  be  approved 
in  the  permit  and  as  listed  in  Appendix 
5 — Recommended  Tree  Planting  Species 
in  Iowa  of  this  document  as  acceptable 
species." 

C.  Part  IV.E.  Recreational,  Wildlife,  and 
Forested  Lands 

1.  Iowa  is  changing  the  heading  for 
Part  IV.E.l.  from  "Forested  Lands"  to 
"Tree  and  Shrub  Vegetation"  and  is 
removing  the  phrase  "In  the  case  of  a 
forested  land  use"  from  the  first 
sentence  of  IV.E.l. 

2.  Iowa  also  revised  the  first 
paragraph  of  Part  IV.E.2  to  read  as 
follows: 

The  tree  and/or  shrub  success  standards 
shall  be  met  only  when  all  of  the  following 
have  been  established,  (a)  All  of  the  previous 
criteria  under  IV.E.  Recreational,  Wildlife, 
and  Forested  Lands  have  been  met.  (b)  When 
eighty  percent  (80%)  of  the  trees  and/or 
shrubs  used  in  proving  this  success  standard 
have  been  in  place  for  sixty  percent  (60%)  of 
the  responsibility  period  (or  three  years),  (c) 


The  Permittee  provides  documentation  that 
eighty  percent  (80%)  of  the  planted  trees 
and/or  shrubs  have  survived  and  been  in 
place  a  minimum  of  three  (3)  consecutive 
years,  (d)  The  Permittee  provides    - 
documentation  that  there  are  at  least  four 
hundred  (400)  live  trees  and/or  shrubs  per 
acre,  (e)  The  Permittee  provides 
documentation  that  each  tree  and/or  shrub 
counted  toward  this  revegetation  success 
standard  has  been  in  place  at  least  two  (2) 
years  and  have  at  least  one-third  (1/3)  of  its 
height  in  live  crown. 

3.  Iowa  proposes  to  revise  the  third 
sentence  of  the  second  paragraph  of  Part 
IV.E.2.  to  read  as  follows:  "In  addition 
there  shall  be  a  minimum  of  four 
hundred  (400)  live  trees  or  shrubs  per 
acre  of  land  under  a  forested  land  use, 
including  recreational  or  wildlife  land 
use  areas  where  woody  plants  are  used, 
for  purposes  of  achieving  revegetation 
success." 

4.  Iowa  is  also  revising  the  fourth 
sentence  of  the  second  paragraph  of  Part 
IV.E.2  to  read  as  follows:  "At  the  time 
of  counting  trees  or  shrubs  to  determine 
if  their  survival  meets  the  revegetation 
success  standard,  eighty  percent  (80%) 
of  the  original  number  of  trees  and/or 
shrubs  planted  per  acre  shall  be  alive 
[and]  shall  have  been  in  place  for  three 
years." 

D.  Part  rV.G.  Control  Area  Adjustments 
of  Prime  Farmland  Revegetation 
Success  Standards 

1.  Iowa  is  revising  the  climatic 
correction  factor  (CF)  Examples  #1  by 
changing  the  CF  for  Example  #1  tol.05, 
the  "Climatically  Adjusted  Com 
Productivity  Revegetation  Success 
Standard"  calculation  to  "1.05  x  161  bu. 
com/acre  =  169.05,"  and  the  success 
standard  statement  to  "Com 
Productivity  Revegetation  Success 
Standard  =  169  bu.  com/acre." 

2.  Iowa  is  revising  the  CF  for  Example 
#2  to  0.832,  the  "Climatically  Adjusted 
Soybean  Productivity  Revegetation 
Success  Standard"  calculation  to  "0.832 
X  54.52  bu.  soybeans/acre  =  45.3  bu. 
soybeans/acre,"  and  the  success 
standard  statement  to  "Soybean 
Productivity  Revegetation  Success 
Standard  =  45.3  bu.  soybeans/acre." 

E.  Part  V.A.2.  Grain  Sampling 
Technique  for  Test  Plot  Harvesting 

1.  Iowa  is  revising  Part  V.A.2.h.  to 
require  the  permittee  to  repeat  the  steps 
oudined  in  Part  V.A.2.C.  through  2.g.  for 
the  fifteen  (15)  test  plots  or  samples  for 
each  ten  (10)  acres  of  field  size.  Iowa 
then  provides  a  formula  for  determining 
field  sample  adequacy. 

2.  Iowa  is  deleting  the  language 
originally  located  at  Part  V.A.2.i.  and 
replacing  it  with  instructions  on  how  to 
interpret  the  results  of  the  formula  for 
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detennining  field  sample  adequacy 
provided  in  Part  V.A.2.h.  Iowa  also 
added  Field  Adequacy  Test  Examples. 

3.  Iowa  is  adding  new  Part  V.A.2.J.  to 
require  a  permittee  to  use  corrected 
standard  moisture  percentage  weights  of 
the  grain  or  beans  to  determine  sample 
adequacy  for  the  test  plots.  Iowa  then 
provides  a  formula  for  determining 
standard  moisture  weight  sample 
adequacy. 

4.  Iowa  is  also  adding  new  Part 
V.A.2.k.  describing  how  to  interpret  the 
resxilts  of  the  formula  for  determining 
standard  moisture  weight  sample 
adequacy  provided  in  Part  V.A.2.J.  Iowa 
also  added  Standard  Moisture  Weight 
Sample  Adequacy  Examples. 

5.  Original  Parts  V.A.2.J.,  k..  and  m. 
are  redesignated  as  new  Parts  V.A.2.I., 
m.,  and  o.,  respectively.  Iowa  then 
added  Sample  Unit  Production 
Examples  under  new  Part  V.A.2.m.  and 
Average  Production  Examples  under 
new  Part  V.A.2.n. 

6.  Iowa  is  revising  new  Part  VwA.2.o. 
to  read  as  follows: 

The  average  crop  production  value  for  the 
field  area,  for  the  growing  season  sampled, 
will  have  met  the  appropriate  grain  or  bean 
production  success  standard  only  when  the 
all  of  the  following  criteria  have  been  met.  (i) 
All  of  the  test  plot  yield  data  and  moisture 
content  data  for  the  grain  or  bean  field  area 
has  been  submitted  to  the  Division,  (ii)  The 
com,  soybeans,  oats  or  wheat  production  is 
greater  than  or  equal  to  the  appropriate 
reference  area  production  or  calculated 
production  success  standard,  (iii)  The 
statistical  sample  adequacy  has  been 
achieved,  (iv)  All  of  the  sampling  and 
analysis  criteria  have  been  met. 

F.  Part  V.A.3.  The  Use  of  Whole  Field 
Harvest 

1.  Iowa  is  revising  Part  V.A.3.d.  to 
read  as  follows: 

Immediately  after  the  grain  or  beans  are 
harvested  and  collected,  they  must  be 
weighted  to  three  significant  digits  and  then 
have  moisture  contents  measured.  The  grain 
or  bean  production  shall  be  weighed  on  a 
scale  licenced  for  trade.  A  weight  and 
moisture  sample  for  field,  or  reference  area 
must  be  taken.  Each  moisture  and  foreign 
material  sample  must  not  represent  more 
than  five  hundred  (500)  bushels.  Tickets 
shall  be  submitted  to  the  Division. 

2.  Iowa  also  proposes  to  add  a 
provision  to  Part  V.A.3.e.  to  require  the 
moisture  content  of  a  harvest  to  be 
determined  using  a  standard 
agricultural  moisture  tester,  operated  by 
a  licensed  grain  elevator. 

3.  Iowa  is  adding  new  Parts  V.A.3.i. 
and  j.  New  Part  V.A.3.i.  describes  how 
a  permittee  should  calculate  a  bushel/ 
acre  production  yield.  New  Part  V.A.3.J. 

.  describes  when  die  average  grain  or 
bean  production  value  for  the  whole 


field  harvest  yield  will  have  met  the 
appropriate  production  success 
standard. 

G.  Part  V.B.I.  Productivity  Sampling 
Technique 

1.  Iowa  is  adding  new  Part  V.B.I. b.  to 
require  a  permittee  to  determine 
representative  sample  points  for  each 
reclaimed  area  of  forage  crops  which 
have  been  grown  to  prove  achievement 
of  a  cropland  or  pastureland 
revegetation  success  standard.  The 
permittee  must  use  a  minimum  of 
fifteen  random  sample  points  per  each 
ten  acres  to  determine  productivity  for 
each  field. 

2.  Existing  Parts  V.B.l.c.  through  n. 
are  redesignated  as  Parts  V.B.I. d. 
through  o..  respectively.  Iowa  then 
proposes  to  add  additional  language  to 
new  Part  V.B.l.i.  to  read  as  follows: 
"Areas  requiring  more  than  thirty  (30) 
sample  points  for  every  ten  (10)  acres  in 
size  may  not  be  eligible  for  bond  release. 
This  high  variability  indicates  that  the 
sample  area  may  not  meet  the  approved 
standard."  After  providing  a  formula  for 
testing  forage  field  sample  adequacy, 
Iowa  repeats  the  above  statement, 
adding  that  if  sample  adequacy  cannot 
be  met  after  additional  sampling,  these 
areas  should  be  abandoned  tmtil  the 
next  growing  season.  Iowa  then 
provides  a  Forage  Field  Sample 
Adequacy  Example. 

3.  Under  new  Part  V.B.1.1.,  Iowa  is 
adding  an  example  of  the  Fifteen 
Percent  Moisture  Weight  Sample 
Adequacy  test.  Under  new  Part 
V.B.l.m.,  Iowa  is  adding  an  example  of 
the  Corrected  Forage  Weight  test.  Under 
new  Part  V.B.I. n.,  Iowa  is  adding  an 
example  of  the  Total  Forage  Production 
test. 

4.  Iowa  is  adding  a  new  provision  at 
Part  V.B.l.p.  to  read  as  follows:  "Forage 
production  yields  less  than  the  ninety 
percent  (90%)  of  the  appropriate 
pastureland  or  forage  crop  revegetation 
success  standard  shall  not  be  accepted 
for  the  purposes  of  bond  release."  Old 
Part  V.B.l.o.  is  redesignated  as  new  Part 
V.B.I. q. 

H.  Part  V.B.2.  Whole  Field  Harvest  for 
Forage  Production 

1.  Iowa  is  revising  the  first  sentence 
of  the  introductory  paragraph  at  Part 
V.B.2.  to  read  as  follows:  "The  use  of 
whole  field  harvested  shall  be  limited  to 
the  reclaimed  areas  and  any  reference 
areas,  and  shall  not  include  any 
adjacent  areas  outside  these  limits." 

2.  Iowa  is  adding  a  new  Part  V.B.2.e. 
to  describe  when  the  moisttire  adjusted 
yield  of  a  whole  field  harvest  will  have 
met  the  appropriate  forage  production 
success  standard. 


/.  Part  V.C.  Ground  Cover 

1.  Iowa  is  revising  the  introductory 
language  at  Part  V.C.  by  adding  the 
provision  that  plant  species  other  than 
those  included  in  the  Permit  as  part  of 
the  land  use  will  be  coimted  as  ground 
cover  only  after  the  permittee  obtains 
written  permission  from  the  Division. 
Under  no  circtmistances  will  the 
Division  allow  noxious  weeds,  rocks,  or 
bare  ground  to  be  counted  as  groimd 
cover. 

2.  Iowa  is  revising  the  third  sentence 
of  Part  V.C.l.e.  to  read  as  follows:  "The 
only  acceptable  groimd  cover  is  dead 
vegetative  litter  and  plant  species 
included  in  the  seed  mixtiu-e  approved 
in  the  Permit,  and  other  acceptable  and 
approved  plant  species  for  the  land  use 
being  sampled.  Iowa  is  also  adding  new 
Part  V.C.l.e.i.  and  ii.  to  describe  what  is 
acceptable  groimd  cover  and  non- 
acceptable  ground  cover. 

3.  Iowa  is  adding  an  example  of  the 
Ground  Cover  Transect  Adequacy  test  at 
Part  V.C.l.g.  and  an  example  of  the 
Average  Percent  Ground  Cover  test  at 
PartV.CLh.  ^ 

4.  Iowa  is  revising  Part  V.C.l.i.  to 
describe  when  the  average  percent 
ground  cover  for  the  sample  area  will 
have  met  the  appropriate  land  use 
ground  cover  success  standard. 

/.  Part  V.D.  Trees  and  Shrubs 

1.  Iowa  is  adding  additional  language 
to  Part  V.D.I,  to  require  the  permittee  to 
divide  the  total  tree  and/or  shrub  count 
by  the  number  of  acres  within  a 
forestland  area,  and  to  describe  when  a 
permittee  will  have  met  the  tree  and/or 
shrub  revegetation  success  standard. 

2.  Iowa  is  also  adding  additional 
language  to  Part  V.D.2.C.  to  describe  the 
criteria  for  eligible  live  and  healthy  trees 
or  shrubs. 

3.  Iowa  is  adding  new  Parts  V.D.2.e. 
through  h.  Part  V.D.2.e.  requires  the 
permittee  to  determine  if  tree  or  shrub 
planting  areas  meet  the  minimum 
density  of  four  hundred  live  and  healthy 
trees  or 'shrub  per  acre,  as  well  as 
describes  the  minimum  number  of  trees 
and/or  shrubs  needed  in  each  acre  and 
sampling  circle.  Part  V.D.2.f.  provides  a 
formula  for  detennining  sampling  circle 
adequacy.  Part  V.D.2.g.  describes  how 
the  permittee  should  interpret  the 
residts  of  the  Sampling  Circle  Adequacy 
test,  as  well  as  prtrvides  an  example  of 
the  Sampling  Circle  Adequacy  test. 
Finally,  Part  V.D.2.h.  describes  when 
the  tree  and/or  shrub  revegetation 
success  standard  will  have  been  met. 

K.  Part  VI  Statistical  Analysis  of 
Sampling  Data 

Iowa  is  adding  new  Part  VI.A.  to 
explain  the  calculation  of  means, 
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variances,  and  standard  deviations.  This 
new  section  also  includes  examples  of 
each  of  these  statistical  applications. 

L.  Appendices 

Iowa  is  adding  two  new  appendices: 
Appendix  8 — Recommended  Wildlife  & 
Recreational  Planting  Species  in  Iowa; 
and  Appendix  9 — Critical  Values  of  t. 
Both  these  Appendices  are  referenced  in 
Iowa's  Revegetation  Success  Standards 
and  Statistically  Valid  Sampling 
Techniques  document. 

Af.  Editorial-type  Errors 

Finally,  Iowa  is  making  minor 
wording  changes  and  revising  various 
cross-references  and  paragraph 
notations  to  reflect  organizational 
changes  resulting  from  this  amendment. 

in.  Public  Comment  Procedures 

We  are  reopening  the  comment  period 
on  the  proposed  amendment  to  provide 
you  an  opportunity  to  reconsider  the 
adequacy  of  the  amendment  in  light  of 
the  additional  materials  sent  to  us. 
Under  the  provisions  of  30  CFR 
732.17(h),  we  are  requesting  comments 
on  whether  the  amendment  satisfies  the 
program  approval  criteria  of  30  CFR 
732.15.  If  we  approve  the  amendment, 
it  wiU  become  part  of  the  Iowa  program. 

Written  Comments 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  administrative  record,  which  we 
will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  woiUd  withhold  from  the 
administrative  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesros,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Your  written  comments  should  be 
specific  and  pertain  only  to  the  issues 
proposed  in  this  rulemaking.  You 
should  explain  the  reason  for  any 
recommended  change.  In  the  final 
rulemaking,  we  will  not  necessarily 
consider  or  include  in  the 
Administrative  Record  any  comments 
received  after  the  time  indicated  imder 
DATES  or  at  locations  other  than  the 


Mid-Continent  Regional  Coordinating 
Center. 

Please  submit  Internet  comments  as 
an  ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  SPATS  No. 
IA-005-FOR"  and  your  name  and 
retiun  address  in  your  Internet  message. 
If  you  do  not  receive  a  confirmation  that 
we  have  received  your  Internet  message, 
contact  the  Mid-Continent  Regional 
Coordinating  Center  at  (618)  463-6460. 

TV.  Procedural  Determinations 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  exempts  this  rule  from  review 
under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  State  regulatory  programs 
and  program  amendments  must  be 
based  solely  on  a  determination  of 
whether  the  submittal  is  consistent  wifh 
SMCRA  and  its  implementing  Federal 
regulations  and  whether  the  other 
requirements  of  30  CFR  Parts  730,  731, 
and  732  have  been  met. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement  since 
section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  agency  decisions 
on  State  regulatory  program  provisions 
do  not  constitute  major  Federal  actions 
within  the  meaning  of  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (42  U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 


under  the  Regidatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Therefore,  this  rule  will  ensiue  that 
existing  requirements  previously 
published  by  OSM  will  be  implemented 
by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

OSM  has  determined  and  certifies 
under  the  Unfunded  Mandates  Reform 
Act  (2  U.S.C.  1502  et  seq.)  that  this  rule 
will  not  impose  a  cost  of  $100  million 
or  more  in  any  given  year  on  local,  state, 
or  tribal  governments  or  private  entities. 

List  of  Subjects  in  30  CFR  Part  915 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  September  30, 1999. 
Brent  Wahlquist, 

Regional  Director,  Mid-Continent  Hegional 
Coordinating  Center. 
[PR  Doc.  99-26357  Filed  10-7-99;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  946 
[VA-115-F0R] 

Virginia  Abandon«l  Mine  Land 
Reclamation  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule. 

summary:  OSM  is  announcing  the 
receipt  of  a  proposed  amendment  to  the 
Virginia  Abandoned  Mine  Land 
Reclamation  (AMLR)  Program 
(hereinafter  referred  to  as  the  Virginia 
Program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  30  U.S.C.  1201  et  seq.,  as 
amended.  The  proposed  amendment 
makes  changes  to  the  Ranking  and 
Selection  section  by  adding  a  subsection 
concerning  reclamation  projects 
receiving  less  than  50  percent 
government  funding.  The  proposed 
amendment  is  intended  to  incorporate 
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the  additional  flexibility  afforded  by  the 
revised  Federal  regiilations. 
DATES:  Your  written  comments  must  be 
received  on  or  before  4:00  p.m.  on 
November  8, 1999.  If  requested,  a  public 
hearing  on  the  proposed  amendments 
will  be  held  at  1:00  p.m.  on  November 
2, 1999.  Requests  to  present  oral 
testimony  at  the  hearing  must  be 
received  on  or  before  4:00  p.m.  on 
October  25, 1999. 

ADDRESSES:  Youi  written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand-delivered  to  Mr. 
Robert  A.  Penn,  Director,  Big  Stone  Gap 
Field  Office  at  the  first  address  listed 
below. 

Copies  of  the  Virginia  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  meetings  or  hearing, 
and  all  written  comments  received  in 
response  to  this  notice  will  be  available 
for  public  review  at  the  addresses  listed 
below  dvu-ing  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  You  may  receive  one  free  copy 
of  the  proposed  amendment  by 
contacting  OSM's  Big  Stone  Gap  Field 
Office. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Big  Stone  Gap  Field 
Office,  1941  Neeley  Road,  Suite  201, 
Compartment  116,  Big  Stone  Gap, 
Virginia  24219.  Telephone:  (540)  523- 
4303. 

Virginia  Division  of  Mined  Land 
Reclamation,  P.O.  Drawer  900.  Big 
Stone  Gap,  Virginia  24219,  Telephone: 
(540) 523-8100. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  A.  Penn,  Director,  Big  Stone  Gap 
Field  Office.  Telephone:  (540)  523- 
4303. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Virginia  Program 

On  December  15. 1981,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Virginia  program.  Background 
information  on  the  Virginia  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  December  15, 1981,  Federal  Register 
(46  FR  61085-61115).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  AMLR  program 
amendments  are  identified  at  30  CFR 
946.20  and  946.25. 

n.  Discussion  of  the  Proposed 
Amendment 

By  letter  dated  September  10, 1999 
(Administrative  Record  No,  VA-981), 
the  Virginia  Division  of  Mined  Land 
Reclamation  (DMLR)  submitted  a 
proposed  Program  Amendment  to  the 
Virginia  Program.  This  amendment  is 


intended  to  revise  the  Virginia  program 
to  incorporate  the  additional  flexibility 
afiforded  by  the  revised  Federal 
regulations. 

The  proposed  amendment  revises  the 
"Ranking  and  Selection  884.13(c)(2)" 
section  by  adding  a  subsection  entitled 
"Reclamation  Projects  Receiving  Less 
Than  50%  Government  Funding."  The 
proposed  amendments  are  as  follows. 

Reclamation  Projects  Receiving  Less 
Than  50%  Government  Funding 

An  abandoned  mine  land  reclamation 
project  may  be  considered  for 
govenmient-financed  construction 
under  Virginia  program  §  4  VAC  25-130 
Part  707.  If  the  level  of  government 
funding  for  the  construction  will  be  less 
than  fifty  percent  of  the  total  cost 
because  of  planned  coal  extraction,  the 
procediues  of  this  section  apply.  Such 
coal  removal  will  be  conducted  in 
conformity  with  Virginia  program  §  4 
VAC  25-130  Part  707  and  the  regulatory 
definitions  for  the  terms  "extraction  of 
coal  as  an  incidental  part,"  "government 
financing  agency,"  and  "government- 
financed  construction"  contained 
within  the  Virginia  regulatory  program 
regulations  at  §4-VAC-25-700.5. 

In  considering  such  AML 
construction,  the  DMLR  AML  Section 
(Title  IV  authority)  will  consult  with  the 
DMLR  Reclamation  Services  Section 
(Title  V  authority)  to  make  the  following 
determinations: 

1.  The  likeUhood  of  the  coal  being 
mined  under  a  Title  V  permit.  The 
determination  will  take  into  accoimt 
available  information  such  as: 

•  Coal  reserves  from  existing  mine 
maps  or  other  sources; 

•  Existing  environmental  conditions; 

•  All  prior  mining  activity  on  or 
adjacent  to  the  site; 

•  Current  and  historic  coal 
production  in  the  area;  and 

•  Any  known  or  anticipated  interest 
in  mining  the  site. 

2.  The  likelihood  that  nearby  or 
adjacent  mining  activities  mi^t  create 
new  environmental  problems  or 
adversely  affect  existing  environmental 
problems  at  the  site. 

3.  The  likelihood  that  reclamation 
activities  at  the  site  might  adversely 
affect  nearby  or  adjacent  mining 
activities. 

After  the  above  consultation,  if  it  is 
decided  that  a  government-financed 
reclamation  project  is  to  proceed,  then 
the  DMLR  AML  Section  and  DMLR 
Reclamation  Services  Section  must 
concur  to  in  the  following 
determinations: 

1.  The  limits  on  any  coal  refuse,  coal 
waste,  or  other  coal  deposits  which  can 
be  extracted  under  §  4-VAC-25-130 


Part  707  and  the  Virginia  regulatory 
definition  of  "government-financed 
construction"  at  §4-VAC-25-130- 
700.5;  and 

2.  The  delineation  of  the  boundaries 
of  the  AML  project. 

All  of  the  above  determinations,  the 
information  taken  into  account  in 
making  the  determinations,  and  the 
names  of  the  parties  making  the 
determinations  will  be  docimiented  in 
the  AML  project  file.  For  each  project, 
DMLR  AML  Section  will: 

•  Characterize  the  site  in  terms  of 
mine  drainage,  active  slides  antl  slide- 
prone  areas,  erosion  and  sedimentation, 
vegetation,  toxic  material,  and 
hydrologic  balance; 

•  Ensure  that  the  reclamation  project 
is  conducted  in  accordance  with  the 
provisions  of  30  CFR  Subchapter  R; 

•  Develop  specific-site  reclamation 
requirements,  including  performance 
bonds  when  appropriate  in  accord  with 
State  procedures;  and 

•  Kequire  the  contractor  conducting 
the  reclamation  to  provide  prior  to  the 
time  reclamation  begins  applicable 
documents  that  clearly  authorize  the 
extraction  of  coal  and  pajmient  of 
royalties. 

The  contractor  shall  be  required  to 
obtain  a  coal  siuface  mining  permit 
imder  the  Virginia  Coal  Siiriace  Mining 
Reclamation  Regulations  (Title  4  of  the 
Virginia  Administrative  Code)  for  any 
coal  extracted  beyond  the  limits  of  the 
incidental  coed  specified  in  the  AML 
project  file. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  884.15,  OSM  is  now  seeking 
comment  on  whether  the  amendment 
proposed  by  Virginia  satisfies  the 
applicable  requirements  for  the 
approval  of  State  AMLR  program 
amendments.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Virginia  program. 

Written  Comments 

Oui  practice  is  to  make  comments, 
including  nam^  and  home  addresses  of 
respondents,  available  for  public  review 
diu'ing  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  [or  administrative] 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circimistances  in  which  we  woidd 
withhold  from  the  rulemaking  [or 
administrative]  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
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consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemiddng,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  tbe  Big  Stone  Gap  Field 
Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing 

If  you  wish  to  comment  at  the  public 
hearing,  you  should  contact  the  person 
Usted  under  FOR  FURTHER  INFORMATION 
CONTACT  by  close  of  business  on  October 
25, 1999.  If  no  one  requests  an 
opportunity  to  comment  at  a  public 
hearing,  the  hearing  will  not  be  held. 

To  assist  the  transcriber  and  ensure  an 
accurate  record,  we  request  that,  if 
possible,  each  person  who  testifies  at  a 
public  hearing  provide  us  with  a  written 
copy  of  his  or  her  testimony.  The  public 
hearing  will  continue  on  the  specified 
date  imtil  all  persons  scheduled  to 
comment  have  been  heard.  If  you  are  in 
the  audience  and  have  not  been 
scheduled  to  speak  and  wish  to  do  so, 
you  will  be  allowed  to  speak  after  those 
who  have  been  scheduled.  We  will  end 
the  hearing  after  all  persons  scheduled 
to  speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  If  you  wish  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  you 
may  request  a  meeting  at  the  Big  Stone 
Gap  Field  Office  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  the  meetings  will  be 
posted  in  advance  at  the  locations  listed 
above  imder  ADDRESSES.  A  simmiary  of 
meeting  will  be  included  in  the 
Administrative  Record. 

IV.  Procedural  Determinatioiu 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 


Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11.  732.15  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  [30  U.S.C.  1292(d)l 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  uponV 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regiilations. 


Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  946 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  September  29. 1999. 
Allen  D.  Klein, 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 

(FR  Doc.  99-26358  Filed  10-7-99;  8:45  am) 

BILLING  CODE  4310-OS-P 

DEPARTMENT  OF  THE  IffTERIOR 

Office  oi  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  948 
[WV-081-FOR] 

West  Virginia  Permanent  Reguiatory 
Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  reopening  of 

public  comment  period. 

SUMMARY:  OSM  is  announcing  the 
reopening  of  the  public  comment  period 
on  a  proposed  amendment  to  the  West 
Virginia  permanent  regulatory  program 
(hereinafter  referred  to  as  the  West 
Virginia  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendment  revises 
the  West  Virginia  Code  to  create  the 
Office  of  Explosives  and  Blasting,  and 
adds  and  amends  sections  of  the  West 
Virginia  Code  concerning  blasting.  The 
amendment  is  intended  to  improve  the 
operational  efficiency  of  the  State 
program.  The  conunent  period  is  being 
reopened  because  West  Virginia 
submitted  additional  Information  which 
may  affect  our  final  decision  on  the 
proposed  amendment. 
DATES:  Written  comments  must  be 
received  on  or  before  4:00  p.m.  on 
October  25,  1999. 

ADDRESSES:  Your  written  comments 
should  be  mailed  or  hand  delivered  to 
Mr.  Roger  W.  Calhoun,  Director, 
Charleston  Field  Office  at  the  address 
lisled  below. 

Copies  of  the  proposed  amendment, 
the  West  Virginia  program,  and  the 
administrative  record  on  the  West 
Virginia  program  are  available  for  public 
review  and  copying  at  the  addresses 
below,  during  normal  business  hours, 
Monday  through  Friday,  excluding 


54846 


Federal  Register / Vol.  64,  No.  195 /Friday.  October  8,  1999 / Proposed  Rules 


holidays.  You  may  receive  one  free  copy 

of  the  proposed  amendment  by 

contacting  the  OSM  Charleston  Field 

Office. 

Mr.  Roger  W.  Calhoim,  Director, 
Charleston  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1027  Virginia  Street, 
East,  Charleston,  West  Virginia  25301 
Telephone:  (304)  347-7158 

West  Virginia  Division  of 
Environmental  Protection,  10 
Mcjimkin  Road.  Nitro,  West  Virginia 
25143,  Telephone:  (304)  759-0515 
In  addition,  copies  of  the  proposed 

amendment  are  available  for  inspection 

during  regular  business  hoxxts  at  the 

following  locations: 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Morgantown  Area 
Office.  75  High  Street,  Room  229,  P.O. 
Box  886.  Morgantown,  West  Virginia 
26507,  Telephone:  (304)  291-4004 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Beckley  Area 
Office,  323  Harper  Park  Drive,  Suite  3, 
Beckley,  West  Virginia  25801, 
Telephone:  (304)  255-5265 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Roger  W.  Calhoun,  Director,  Charleston 

Field  Office;  Telephone:  (304)  347- 

7158. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  West  Virginia 
Program 

On  January  21, 1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
West  Virginia  program.  Backgrotmd 
information  on  the  West  Virginia 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  conditions  of  the  approval  can 
be  found  in  the  January  21, 1981, 
Federal  Register  (46  FR  5915-5956). 
Subsequent  actions  concerning  the  West 
Virginia  program  and  previous 
amendments  are  codified  at  30  CFR 
948.10,  948.12,  948.13,  948.15,  and 
948.16. 

n.  Discussion  of  the  Proposed 
Amendment 

By  letter  dated  March  25, 1999 
(Administrative  Record  Nimiber  WV- 
1119),  the  West  Virginia  Division  of 
Environmental  Protection  (WVDEP) 
submitted  an  amendment  to  the  West 
Virginia  program  pursuant  to  30  CFR 
732.17.  The  amendment  cbncems 
changes  to  Chapter  22  Article  3  (§  22- 
3)  and  §  22-1  of  the  West  Virginia  Code 
as  contained  in  West  Virginia  Senate 
Bill  (SB)  681.  The  amendment  creates 
the  Office  of  Explosives  and  Blasting 
within  the  WVDEP.  and  adds  and 
amends  sections  of  the  West  Virginia 
Code  concerning  blasting.  By  letter 


dated  April  1, 1999  (Administrative 
Record  Number  WV-1121),  the  WVDEP 
notified  us  that  the  West  Virginia 
Governor  signed  SB-681,  and  provided 
a  copy  of  the  signed  bill. 

We  published  an  announcement  of 
the  piroposed  rule  and  invited  public 
comment  in  the  April  20, 1999,  Federal 
Register  (64  FR  19327).  No  one 
requested  a  public  hearing  on  the 
proposed  amendment,  so  none  was 
held. 

During  our  review  of  the  amendment, 
we  submitted  to  West  Virginia  a  listing 
of  our  issues  and  draft  findings  on  the 
proposed  amendment  (Administrative 
Record  Nimiber  WV-1136).  The  WVDEP 
requested  a  meeting  to  discuss  our 
issues  and  draft  findings,  and  that 
meeting  was  held  on  July  19,  1999. 
Finally,  the  WVDEP  sent  us  a  letter 
dated  August  10, 1999  (Administrative 
Record  Number  WV-1137)  which 
addressed  the  issues  we  presented  in 
our  listing  and  at  the  July  meeting.  A 
brief  summary  of  the  WVDEP's 
responses  follows. 

The  WVDEP  stated  that  the  deletion 
of  W.Va.  Code  section  22-3-13(b)(15)(C) 
does  not  leave  a  gap  in  the  state's 
program.  This  section  requires  that 
blasting  operations  limit  the  type  of 
explosives  and  detonating  equipment, 
the  size,  timing  and  frequency  of  blasts 
based  upon  the  conditions  of  the  site  so 
as  to  prevent  injury  to  persons,  damage 
to  public  and  private  property  outside 
the  permit  area,  adverse  impacts  on  any 
underground  mine,  and  change  in  the 
course,  channel  or  availability  of  groimd 
or  surface  water  outside  the  permit  area. 
The  WVDEP  stated  that  the  deletion  of 
this  section  leaves  no  gap  in  the 
approved  program,  because  existing 
provisions  at  W.Va.  Code  section  22-3- 
2(c)(1),  (2),  and  (5),  and  in  the  Code  of 
State  Regulations  (CSR)  at  sections  38- 
2-6.4,  38-2-6.5  and  38-2-6.5.a.. 
continue  to  apply  and  cover  all  of  the 
requirements  contained  in  the  deleted 
provision. 

The  WVDEP  stated  that  new  section 
22-3-1 3a(g)  merely  adds  a  requirement 
that  operations  conducting  production 
blasting  submit  a  pre-blast  survey  to  the 
Office  of  Explosives  and  Blasting  at  least 
15  days  before  blasting.  The  new  section 
is  not  intended  to  limit  the  general 
requirMuent  for  a  pre-blast  survey  to 
production  blasting.  In  fact,  the  WVDEP 
stated,  the  regulatory  time  limits  for  pre- 
blast  surveys,  at  CSR  38-2-6.8.a.4, 
continue  to  apply  to  all  other  blasting. 
The  WVDEP  agrees  with  OSM  that  a 
copy  of  the  pra-blast  survey  shoidd  be 
provided  to  the  owner  or  occupant  of  a 
dwelling  who  requested  the  survey, 
regardless  of  whether  the  owner  or 
occupant  actually  requests  a  copy. 


The  WVDEP  stated  that  it  would  not 
object  if  OSM  were  to  disapprove 
section  22-3-13a(j),  because  this 
provision  appears  to  exempt  the  surface 
blasting  effects  of  undergroimd  mining 
operations  from  the  general  pre-blast 
survey  requirements  of  section  22-3- 
13a. 

The  WVDEP  stated  that  the  distance 
prohibition  on  production  blasting, 
contained  in  section  22-3-22a(d),  is  in 
addition  to  the  general  mining 
prohibitions  contained  in  section  22-3- 
22(d)(4),  and  is  not  intended  to  replace 
those  general  prohibitions.  Also,  the 
WVDEP  stated  that  if  the  site-specific 
blast  design  requirements  of  section  22- 
3-22a(e)  are  waived,  the  operator  must 
still  submit  a  generic  blast  design,  as 
required  by  CSR  38-2-6.5.g. 

The  WVDEP  requested  that  OSM 
defer  its  decision  with  respect  to  the 
new  bond  release  provisions  of  section 
22-3-23(c),  because  it  plans  to  submit 
implementing  regulations  that  it 
believes  will  address  OSM's  concerns 
with  this  provision.  OSM  is  concerned 
that  the  proposed  change  to  section  22- 
3-23(c)  will  allow  final  bond  release 
prior  to  the  end  of  the  revegetation 
responsibility  period,  and  that  this 
allowance  would  be  inconsistent  with 
SMCRA  section  515(b)(20). 

Finally,  the  WVDEP  stated  that  the 
new  civil  penalty  provisions  of  section 
22-3-30a  apply  only  to  production 
blasting  violations  that  result  in 
property  damage.  All  other  blasting 
related  violations,  according  to  the 
WVDEP,  would  continue  to  be  subject  to 
the  existing  civil  penalty  provisions 
contained  in  CSR  38-2-20. 

We  are  reopening  the  public  comment 
period  to  provide  an  opportimity  to 
review  the  information  provided  by  the 
WVDEP  in  response  to  our  issues  and 
draft  findings  on  this  amendment.  If  the 
information  submitted  by  the  WVDEP  is 
found  to  be  adequate,  we  may  rely  on 
that  information  as  we  make  our 
findings  on  the  provisions  of  the 
proposed  amendment. 

m.  Public  Comment  Procedures 

We  are  seeking  comments,  in 
accordance  vdth  the  provisions  of  30 
CFR  732.17(h),  on  the  WVDEP  response 
letter  dated  August  10, 1999.  Since  the 
WVDEP  letter  responds  directly  to  the 
issues  raised  in  o\u  July  7, 1999,  listing 
of  issues  and  draft  findings,  we 
recommend  that  you  consult  both 
documents  during  your  review.  Your 
comments  should  address  whether  the 
explanations  provided  by  the  WVDEP 
satisfy  the  applicable  program  approval 
criteria  of  30  CFR  732.15.  If  the 
explanations  provided  by  the  WVDEP 
are  deemed  adequate,  we  may  rely  on 
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them  as  we  write  our  findings  on  the 
proposed  amendment  to  the  West 
Virginia  program. 

Written  Comments 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  [or  administrative] 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  from  the  rulemaking  [or 
administrative]  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonjrmous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Your  written  comments  should  be 
specific,  pertain  only  to  the  issues 
proposed  in  this  notice  and  include 
explanations  in  support  of  yoiu 
recommendations.  Comments  received 
after  the  time  indicated  imder  DATES  or 
at  locations  other  than  the  OSM 
Charleston  Field  Office  will  not 
necessarily  be  considered  in  the  final 
rulemaking  or  included  in  the 
Administrative  Record. 

IV.  Procedural  Determinatioiis 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regiilatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.1 7(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 


solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
.substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assiunptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  948 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  September  29, 1999. 
Allen  D.  Klein, 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 

[FR  Doc.  99-26359  Filed  10-7-99;  8:45  am] 
BILLING  CODE  431 0-OS-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 
[CGD  05-99-084] 
RIN211&-AE46 

Special  Local  Regulations  for  Marina 
Events;  International  Tug-of-War,  Spa 
Creek,  Annapolis  Hattoor,  Maryland 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  temporary  special  local 
regulations  for  the  International  Tug-of- 
War,  a  marine  event  to  be  held  over  the 
waters  of  Spa  Creek,  Annapolis  Harbor, 
Maryland.  This  action  is  necessary  to 
protect  participants,  spectators,  and 
vessels  transiting  the  event  area.  This 
action  is  intended  to  enhance  the  safety 
of  life  and  property  diuing  the  event. 
DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  October  25, 1999. 
ADDRESSES:  You  may  mail  comments  to 
Commander  (Aoax),  Fifth  Coast  Guard 
District,  431  Crawford  Street. 
Portsmouth,  Virginia  23704-5004,  hand- 
deliver  them  to  Room  119  at  the  same 
address  between  9:30  a.m.  and  2  p.m., 
Monday  through  Friday,  except  Federal 
holidays  or  fax  them  to  (757)  398-6203. 
Commander  (Aoax),  Fifth  Coast  Guard 
District,  431  Crawford  Street, 
Portsmouth,  Virginia  23704-5004, 
maintains  the  public  docket  for  this 
rulemaking.  Comments,  and  dociunents 
as  indicated  in  this  preamble  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  and  copying  at 
the  above  address  between  9:30  a.m. 
and  2  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  S.  L. 
Phillips,  Project  Manager,  Operations 
Division,  Auxiliary  Section,  at  (757) 
398-«204. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encoiu-ages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  argiunents.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  05-99-084)  and  the  specific 
section  of  this  proposal  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  two 
copies  of  all  comments  and  attachments 
in  an  imbound  format,  no  larger  than 
8V2  by  11  inches,  suitable  for  copying 
and  electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
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should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposed  rule 
in  view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  address  listed 
under  ADDRESSES.  The  request  shoidd 
include  the  reasons  why  a  hearing 
woiild  be  beneficial.  If  it  determines  that 
the  opportimity  for  oral  presentations 
will  aid  this  rulemaking,  the  Coast 
Guard  will  hold  a  public  hearing  at  a 
time  and  place  announced  by  a  later 
notice  in  the  Federal  Re^ster. 

In  order  to  provide  notice  and  an 
opportimity  to  comment  before  issuing 
an  efiiactive  rule,  the  Coast  Guard  is 
providing  a  shorter  than  normal 
comment  period.  A  15-day  comment 
period  is  sufficient  to  allow  those  who 
might  be  affected  by  this  rulemaking  to 
submit  their  comments  because  the 
proposed  regulations  have  a  narrow, 
local  application  and  the  event  has  been 
held  annually  for  3  years  without 
generating  any  problems  or  complaints. 

Background  and  Purpose 

On  November  6, 1999,  the  City  of 
Annapolis  will  sponsor  the 
"International  Tug-of-War"  a  marine 
event  to  be  held  over  the  waters  of  Spa 
Creek,  between  Eastport  and  Annapolis, 
Maryland.  The  event  will  consist  of  tug- 
of-war  teams  from  Eastport  pulling 
against  teams  from  Annapolis,  using  a 
single  1800  foot  rope  stretched  across 
Annapolis  Harbor.  These  special  local 
regulations  are  necessary  to  control 
vessel  traffic  during  the  event  to  provide 
for  the  safety  of  participants,  spectators, 
and  transiting  vessels. 

Discussion  of  Proposed  Rule 

The  Coast  Guard  will  establish 
temporary  special  local  regulations  on 
specified  waters  of  Spa  Creek.  The 
regulated  area  will  be  approximately 
400  yards  long  and  150  yards  wide 
centered  along  the  position  of  the  rope. 
The  temporary  special  local  regulations 
will  be  effective  from  11  a.  m.  to  2  p.m. 
on  November  6,  1999,  and  will  restrict 
general  navigation  in  the  regulated  area 
during  the  event.  Except  for  persons  or 
vessels  authorized  by  the  Coast  Guard 
Patrol  Commander,  no  person  or  vessel 
may  enter  or  remain  in  the  regulated 
area. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  doeis  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 


order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
order.  It  is  not  significant  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  PR  11040;  February  26, 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  This  conclusion  is 
based  on  the  fact  that  the  regulated  area 
will  only  be  in  effect  for  a  limited 
amoimt  of  time,  extensive  advisories 
will  be  made  to  the  affected  maritime 
community  so  that  they  may  adjust  their 
schedules  accordingly,  and  the  event 
schedule  will  allow  commercial 
interests  to  coordinate  their  activities  to 
allow  for  minimum  disruption  to  their 
enterprise. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considers  whether  this  proposed  ruld,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
Entities"  include  small  businesses,  not- 
for-profit  organizations  that  are 
independently  owned  and  operated  and  • 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

Because  this  proposal  will  only  be  in 
effect  for  a  limited  amoimt  of  time,  and 
extensive  advisories  will  be  made  to  the 
affected  maritime  community  so  that 
they  may  adjust  their  schedtdes 
accordingly,  the  Coast  Guard  expects 
the  impact  of  this  proposal  to  be 
minimal. 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b),  that  this 
proposed  rule,  if  adopted,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  If, 
however,  you  think  that  your  business 
or  organization  qualifies  as  a  small 
entity  and  that  this  proposed  rule  will 
have  a  significant  economic  impact  on 
your  business  or  organization,  please 
submit  a  comment  (see  ADDRESSES) 
explaining  why  you  think  it  qualifies 
and  in  what  way  and  to  what  degree  this 
proposal  will  economically  affect  it. 

Assistance  for  Small  Entities 

In  accordance  with  section  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121),  the  Coast  Guard  wants  to 
assist  small  entities  in  understanding 
this  proposed  rule,  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
your  small  business  or  organization  is 


affected  by  this  rule  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
S.L.  Phillips,  Project  Manager, 
Operations  Division,  Auxiliary  Section, 
at  (757)  398-6204. 

Unfunded  Mandates 

Under  section  201  of  the  Unfunded 
Mandates  Reform  Act  (UMRA)  (2  U.S.C. 
1531),  the  Coast  Guard  assessed  the 
effects  of  this  proposal  on  State,  local 
and  tribal  governments,  in  the  aggregate, 
and  the  private  sector.  The  Coast  Guard 
determined  that  this  regulatory  action 
requires  no  written  statement  under 
section  202  of  the  UMRA  (2  U.S.C. 
1531)  because  it  will  not  result  in  the 
expenditure  of  $100,000,000  in  any  one 
year  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  the 
private  sector. 

Collection  of  Information 

This  proposal  does  not  provide  for  a 
collection  of  information  imder  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  imder  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  figure  2-1, 
paragraph  (34)(h)  of  Commandant 
Instruction  M16475.1C,  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation.  An 
"Environmental  Analysis  Checklist" 
and  a  "Categorical  Exclusion 
Determination"  will  be  available  in  the 
docket  for  inspection  or  copying  where 
indicated  imder  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements,  Waterways. 

Regulation 

For  the  reasons  set  out  in  the 
pretunble,  the  Coast  Guard  proposes  to 
amend  33  CFR  Part  100  as  follows: 

PART  100--MARINE  EVENTS 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1233  through  1236;  49 
CFR  1.46  and  33  CFR  100.35. 

2.  A  temporary  §  100.35-T05-084  is 
added  to  read  as  follows: 
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§100.35-105-064    International  Tug-of- 
War,  SfM  Craek,  Annapoll*  HartMr, 
Maryland. 

(a)  Definitions:  (1)  Regulated  Area. 
The  waters  of  Spa  Creek  between 
Eastport  and  Annapolis  from  shoreline 
to  shoreline,  bounded  on  the  northeast 
by  a  line  drawn  from  latitude  SS'SS'S?" 
North,  longitude  076°29'02"  West,  to 
latitude  38-58'32"  North,  longitude 
076''28'48"  West,  and  bounded  on  the 
southwest  by  a  line  drawn  from  latitude 
38«'58'34"  North,  longitude  076°29'07" 
West,  to  latitude  38°58'29"  North, 
longitude  076°28'52"  West.  All 
coordinates  reference  Datiun  NAD  1983. 

(2)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  who  has  been 
designated  by  the  Commander,  Coast 
Guard  Activities  Baltimore. 

(b)  Special  Local  Regulations:  (1)  All 
persons  and/or  vessels  not  authorized  as 
official  patrol  vessels  are  considered 
spectators.  The  "official  patrol"  consists 
of  any  Coast  Guard,  public,  state,  county 
or  local  law  enforcement  vessels 
assigned  and/or  approved  by 
Commander,  Coast  Guard  Activities 
Baltimore. 

(2)  Except  for  persons  or  vessels 
authorized  by  the  Coast  Guard  Patrol 
Commander,  no  person  or  vessel  may 
enter  or  remain  in  the  regulated  area. 

(3)  The  opmator  of  any  vessel  in  this 
area  shall: 

(i)  Stop  the  vessel  immediately  when 
directed  to  do  so  by  the  official  patrol, 
including  any  conunissioned,  warrant, 
or  petty  officer  on  board  a  vessel 
displaying  a  Coast  Guard  ensign. 

(ii)  Proceed  as  directed  by  the  official 
patrol,  including  any  commissioned, 
warrant,  or  petty  officer  on  board  a 
vessel  displaying  a  Coast  Guard  ensign. 

(c)  Effective  Date.  This  section  is 
effective  from  11  a.m.  to  2  p.m.  on 
November  6, 1999. 

Dated:  September  27, 1999. 
Thaauu  E.  Bernard, 

Captain,  U.S.  Coast  Guard,  Acting 
Commander  Fifth  Coast  Guard  District 
[FR  Doc.  99-26218  Filed  10-7-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 

[CGD  C5-99-089] 
RIN2115-^E46 

Special  Local  Regulations  for  Marine 
Events;  New  Year's  Celebration  . 
Hreworks,  Patapaco  River,  Baltimore, 
MD 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
establish  temporary  special  local 
regulations  for  the  New  Year's 
Celebration  Fireworks,  to  be  held  over 
the  waters  of  the  Patapsco  River, 
Baltimore,  Maryland.  These  special 
local  regidations  are  needed  to  protect 
spectators  and  other  vessels  transiting 
the  event  area  from  the  dangers 
associated  with  the  fireworks  displays. 
The  effect  will  be  to  restrict  general 
navigation  in  the  regulated  area  in  order 
to  enhance  the  safety  of  life  and 
proi>erty  during  the  event. 
DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  November  8, 1999. 
ADDRESSES:  You  may  mail  comments  to 
Commander  (Aoax),  Fifth  Coast  Guard 
District,  431  Crawford  Street, 
Portsmouth,  Virginia  23704-5004,  hand- 
deliver  them  to  Room  119  at  the  same 
address  between  9:30  a.m.  and  2  p.m., 
Monday  through  Friday,  except  Federal 
holidays,  or  fax  them  to  (757)  398-6203. 
Commander  (Aoax).  Fifth  Coast  Guard 
District,  431  Crawford  Street, 
Portsmouth,  Virginia  23704-5004 
maintains  the  public  docket  for  this 
rulemaking.  Comments,  and  documents 
as  indicated  in  this  preamble  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  and  copying  at 
the  above  address  between  9:30  a.m. 
and  2  p.m.,  Monday  through  Friday,     . 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
S.L.  Phillips,  Project  Manager, 
Operations  Division,  Auxiliary  Section, 
at  (757)  398-6204. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Coaments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  06-99-085)  and  the  specific 
section  of  this  proposal  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  two 


copies  of  all  comments  and  attachments 
in  an  unboimd  format,  no  larger  than 
8V2  X 11  inches,  suitable  for  copying 
and  electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
shoiild  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  *his  proposed  rule 
in  view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  address  listed 
imder  ADDRESSES.  The  request  should 
include  the  reasons  why  a  hearing 
would  be  beneficial.  If  it  determines  that 
the  opportimity  for  oral  presentations 
will  aid  this  rulemaking,  the  Coast 
Guard  will  hold  a  public  hearing  at  a 
time  and  place  announced  by  a  later 
notice  in  the  Federal  Register. 

In  order  to  provide  notice  and  an 
opportunity  to  comment  before  issuing 
an  effective  rule,  the  Coast  Guard  is 
providing  a  shorter  than  normal 
comment  period.  A  30-day  comment 
period  is  sufficient  to  allow  those  who 
might  be  affected  by  this  rulemaking  to 
submit  their  comments.  This 
determination  is  based  on  the  fact  that 
the  proposed  regulations  have  a  narrow, 
local  application  and  this  event  has 
been  held  annually  for  the  past  6  years 
without  generating  any  problems  or 
complaints. 

Background  and  Purpose 

The  Baltimore  Office  of  Promotions 
will  sponsor  the  New  Year's  Celebration 
Fireworks,  to-be  held  over  the  waters  of 
the  Patapsco  River,  Baltimore, 
Maryland.  The  event  will  consist  of 
pyrotechnic  displays  fired  from  2  barges 
positioned  in  the  Inner  Harbor  and 
Northwest  Harbor.  A  fleet  of  spectator 
vessels  is  anticipated.  Due  to  the  need 
for  vessel  control  during  the  fireworks 
displays,  vessel  traffic  will  be 
temporarily  restricted  to  provide  for  the 
safety  of  spectators  and  transiting 
vessels. 

Discussion  of  Proposed  Rule 

The  Coast  Guard  wiU  establish 
temporary  special  local  regulations  on 
specified  waters  of  the  Patapsco  River, 
Baltimore,  Maryland.  These  proposed 
special  local  regulations  will  be  in  effect 
from  11:45  p.m.  on  December  31, 1999 
to  12:35  a.m.  on  January  1,  2000.  and 
frtsm  6:45  p.m.  to  7:35  p.m.  on  January 
1,  2000.  The  effect  will  be  to  restrict 
general  navigation  in  the  regulated  area 
during  the  event  Except  for  persons  or 
vessels  authorized  by  the  Coast  Guard 
Patrol  Commander,  no  person  or  vessel 
may  enter  or  remain  in  the  regtilated 
area  while  the  regulations  are  in  effect. 
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These  proposed  regulations  are  needed 
to  control  vessel  traffic  during  the  event 
to  enhance  the  safety  of  spectators  and 
transiting  vessels. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3]  of  that 
order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26. 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  luinecessary.  This  conclusion  is 
based  on  the  fact  that  the  regulated  area 
will  only  be  in  effect  for  a  limited 
amount  of  time,  extensive  advisories 
will  be  made  to  the  affected  maritime 
community  so  that  they  may  adjust  their 
schedules  accordingly,  and  the  event 
schedule  will  allow  conmiercial 
interests  to  coordinate  their  activities  to 
allow  for  minimum  disruption  to  their 
enterprise. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considers  whether  this  proposed  rule,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
Entities"  include  small  businesses,  not- 
for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and     - 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  expects  the  impact 
of  this  proposed  rule  to  be  minimal.  The 
regulated  area  will  only  be  in  effect  for 
a  limited  amount  of  time,  extensive 
advisories  will  be  made  to  the  affected 
maritime  community  so  that  they  may 
adjust  their  schedules  accordingly,  and 
the  event  schedule  will  allow 
commercial  interests  to  coordinate  their 
activities  to  allow  for  minimum 
disruption  to  their  enterprise. 

Therefore,  the  Coast  Gtiard  certifies 
under  5  U.S.C.  605(b),  that  this 
proposed  rule,  if  adopted,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  If, 
however,  you  think  that  your  business 
or  organization  qualifies  as  a  small 
entity  and  that  this  proposed  rule  will 
have  a  significant  economic  impact  on 
your  business  or  organization,  please 
submit  a  comment  (see  ADDRESSES) 


explaining  why  you  think  it  qualifies 
and  in  what  way  and  to  what  degree  this 
proposal  will  economically  affect  it. 

Assistance  for  Small  Entities 

In  accordance  with  section  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121),  the  Coast  Guard  wants  to 
assist  small  entities  in  understanding 
this  proposed  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
your  small  business  or  organization  is 
affected  by  this  rule  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
S.  L.  Phillips,  Project  Manager, 
Operations  Division,  Auxiliary  Section, 
at  (757) 398-6204. 

Unfunded  Mandates 

Under  section  201  of  the  Unfunded 
Mandates  Reform  Act  (UMRA)  (2  U.S.C. 
1531),  the  Coast  Guard  assessed  the 
effects  of  this  proposal  on  State,  local 
and  tribal  governments,  in  the  aggregate, 
and  the  private  sector.  The  Coast  Guard 
determined  that  this  regulatory  action 
requires  no  written  statement  under 
section  202  of  the  UMRA  (2  U.S.C. 
1531)  because  it  will  not  result  in  the 
expenditiu«  of  $100,000,000  in  any  one 
year  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  the 
private  sector. 

Collection  oflnformation 

This  proposal  does  not  provide  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  figure  2-1, 
paragraph  (34)(h)  of  Commandant 
Instruction  M16475.1C,  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation.  An 
"Environmental  Analysis  Checklist" 
and  a  "Categorical  Exclusion 
Determination"  will  be  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 


List  of  Subiects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  100  as  follows: 

PARTI  00— {AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233  through  1236;  49 
CFR  1.46  and  33  CFR  100.35. 

2.  A  temporary  §  100.35-T05-089  is 
added  to  read  as  follows: 

f100.35-T05-069    New  Year's  Cetebration 
Fireworks,  Patapsco  River,  Baltimore, 
Maryland. 

(a)  Regulated  Areas: 

(1)  Inner  Harbor  Regulated  Area.  The 
waters  of  the  Patapsco  River  enclosed 
within  the  arc  of  a  circle  with  a  radius 
of  400  feet  and  with  its  center  located 
at  latitude  39°16'54"  North,  longitude 
076°36'18"  West.  All  coordinates 
reference  Datum  NAD  1983. 

(2)  Northwest  Harbor  Regulated  Area. 
The  waters  of  the  Patapsco  River 
enclosed  within  the  arc  of  a  circle  with 
a  radius  of  500  feet  and  with  its  center 
located  at  latitude  39°16'36"  North, 
longihide  076''35'48"  West.  All 
coordinates  reference  Datum  NAD  1983. 

(b)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  who  has  been 
designated  by  the  Commander,  Coast 
Guard  Activities  Baltimore. 

(c)  Special  Local  Regulations: 

(1)  All  persons  and  vessels  not 
authorized  as  official  patrol  vessels  are 
considered  spectators.  The  "official 
patrol"  consists  of  any  Coast  Guard, 
public,  state,  county  or  local  law 
enforcement  vessels  assigned  and 
approved  by  Commander,  Coast  Guard 
Activities  Baltimore. 

(2)  Except  for  persons  or  vessels 
authorized  by  the  Coast  Guard  Patrol 
Commander,  no  person  or  vessel  may 
enter  or  remain  in  the  regtilated  area. 

(3)  The  operator  of  any  vessel  in  this 
area  shall: 

(i)  stop  the  vessel  immediately  when 
directed  to  do  so  by  the  official  patrol, 
including  any  commissioned,  warrant, 
-or  petty  officer  on  board  a  vessel 
displa3dng  a  Coast  Guard  ensign. 

(ii)  Proceed  as  directed  by  the  official 
patrol,  including  any  comnussioned, 
warrant,  or  petty  officer  on  board  a 
vessel  displaying  a  Coast  Guard  ensign. 

(d)  Effective  Dates.  The  regulated 
areas  are  effective  from  11:45  p.m.  on 
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December  31, 1999  to  12:35  a.m.  on 
January  1,  2000,  and  from  6:45  p.m.  to 
7:35  p.m.  on  January  1,  2000. 

Dated:  September  27, 1999. 
Thomas  E.  Bernard, 

Captain,  U.S.  Coast  Guard,  Acting 
Commander,  Fifth  Coast  Guard  District. 
(FR  Doc.  99-26354  Filed  10-7-99;  8:45  am) 

nUJNG  CODE  4910-16-U 


ENVIRONMENTAL  PROTECTION 
AGENCY  % 

40  CFR  Parts  49  and  52 

[FRL-6454-4] 

Source  Specific  Federal 
Implementation  Plans  for  Navajo 
Generating  Station  and  Four  Comers 
Power  Plant,  Nava)o  Nation:  Proposed 
Rules;  Extension  of  Public  Comment 
Period 

agency:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rules;  extension  of 
public  comment  period. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  extending  the  comment 
period  for  two  proposed  rules  published 
September  8, 1999  (64  FR  48725  and  64 
FR  48731),  proposing  soujt:e  specific 
Federal  Implementation  Plans  for  the 
Navajo  Generating  Station,  located  on 
the  Navajo  Indian  Reservation  near 
Page,  Arizona,  and  the  Four  Comers 
Power  Plant,  located  on  the  Navajo 
Indian  Reservation  near  Farmington, 
New  Mexico. 

At  the  request  of  the  Arizona  Public 
Service  Company,  EPA  is  extending  the 
conunent  period  until  November  8, 
1999. 

DATES:  The  comment  period  on  the 
proposed  rules  is  extended  until 
November  8, 1999. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Douglas  K.  McDaniel, 
Air  Division  (AIR-8),  U.S.  EPA  Region 
9,  75  Hawthorne  Street,  San  Francisco, 
CA  94105-3901. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  K.  McDaniel,  Air  Division 
(AIR-8),  U.S.  EPA  Region  9,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105-3901,  (415)  744-1246. 

Dated:  September  30, 1999. 
Felicia  Marcus, 

Regional  Administrator,  Region  9. 
(FR  Doc.  99-26333  Filed  10-7-99;  8:45  am) 
BOUNG  COOE  SS60-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  2  Docket  No.  NY34-1-198  FRLr- 
6454-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  New 
York;  Approval  of  Carbon  Monoxide 
State  Implementation  Plan  Revision; 
Removal  of  the  Oxygenated  Gasoline 
Program 

AGENCY:  Enviroimiental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  In  today's  action,  EPA  is 
proposing  to  approve  a  State 
Implementation  Plan  revision  submitted 
by  the  State  of  New  York  on  August  30, 
1999.  That  revision  removes  New  York's 
oxygenated  gasoline  program  as  a 
carbon  monoxide  control  measure  from 
the  State's  SIP.  EPA  is  proposing  to 
approve  this  revision  because  EPA  has 
also  determined  that  the  New  York — 
Northern  New  Jersey — Long  Island 
carbon  monoxide  nonattainment  area 
has  attained  the  carbon  monoxide 
National  Ambient  Air  Quality 
Standards. 

DATES:  Comments  must  be  received  on 
or  before  November  8,  1999. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Raymond  Werner,  Acting 
Chief,  Air  Programs  Branch, 
Environmental  Protection  Agency, 
Region  2,  290  Broadway,  25th  Floor, 
New  York,  NY  10007-1866. 

Copies  of  the  State  submittal  and 
EPA's  technical  support  document  are 
available  for  public  inspection  during 
normal  business  hoiu's,  by  appointment, 
at  the  following  addresses: 
Environmental  Protection  Agency, 
Region  2,  Air  Programs  Branch,  290 
Broadway,  25th  Floor.  New  York,  NY 
10007-1866.  New  York  State 
Department  of  Environmental 
Conservation,  50  Wolf  Road,  Albany, 
New  York  12233. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  P.  Moltzen,  Air  Programs 
Branch,  290  Broadway,  25th  Floor,  New 
York,  NY  10007-1866,  (212)  637-3710. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

1.  What  action  is  EPA  taking  today? 

2.  What  is  the  oxygenated  gasoline  program 
and  how  does  it  apply  in  New  York? 

3.  What  is  the  purpose  and  content  of  New 
York's  SIP  revision? 

4.  What  is  EPA's  authority  for  approving 
oxyfuel  removal? 

5.  How  have  the  criteria  for  oxyfuel 
removal  been  met? 


6.  How  is  EPA  expediting  the  processing  of 
New  York's  request? 

7.  Conclusion 

8.  Administrative  Requirements 

1.  What  Action  Is  EPA  Taking  Today? 

EPA  is  determining  that  New  York'f 
oxygenated  gasoline  (oxyfuel)  program 
is  no  longer  needed  to  maintain  the 
health-related  carbon  monoxide  (CO) 
National  Ambient  Air  Quality  Standards 
(NAAQS).  As  a  consequence  of  this 
determination,  EPA  is  proposing  to 
approve  part  of  a  State  Implementation 
Plan  (SIP)  revision  submitted  by  the 
State  of  New  York  on  August  30. 1999. 
That  revision  in  part  removes  New 
York's  oxjrfuel  program  as  a  CO  control 
measiue  from  the  State's  CO  SIP.  In 
today's  action,  EPA  is  proposing  to 
approve  removal  of  the  oxyfuel  program 
because  it  has  been  determined  that  the 
program  is  no  longer  necessary  to  keep 
ambient  CO  concentrations  below  the 
CO  NAAQS. 

In  a  separate  notice  published  on 
September  9, 1999  (64  FR  48790),  EPA 
proposed  to  determine  that  the  New 
York — Northern  New  Jersey — Long 
Island  CO  nonattainment  area '  ("the 
New  York  City  CO  nonattainment  area", 
"the  New  York  City  area."  or  "the  area") 
has  attained  the  CO  NAAQS. 

Under  Clean  Air  Act  section  211(m), 
States  with  certain  CO  nonattainment 
areas  are  required  to  implement  oxyfuel 
programs.  Under  section  211(m)(6), 
once  such  an  area  subsequently  attains 
the  CO  NAAQS,  oxyfuel  requirements 
may  be  removed  if  it  is  demonstrated 
that  they  are  not  needed  for  maintaining 
healthy  air  quality  in  that  area.  Air 
quality  measurements  show  that  CO 
concentrations  throughout  the  New 
York  City  area  have  been  declining  and 
have  been  below  the  CO  NAAQS  for 
more  than  four  years.  Complete 
monitoring  data  for  the  area 
demonstrating  this  finding  can  be  found 
in  the  technical  support  document  for 
this  notice  [Region  2  Docket  No.  NY34- 
1-198]. 

EPA  has  determined,  through  use  of 
EPA's  MOBILE  computer  model  and  air 
quality  dispersion  modeling,  that  the 
oxyfuel  program  is  no  longer  necessary 
for  New  York  because  it  has  been 
demonstrated  through  technical 
analyses  that  attainment  of  the  health- 
related  CO  NAAQS  will  not  be  violated 
anywhere  in  the  area  if  the  program  is 
removed  as  a  control  strategy.  By  using 
these  modeling  tools,  EPA  has 


'  This  area  is  comprised  of  counties  in  Northern 
New  York,  downstate  New  York  and  Southwestern 
Connecticut.  The  Connecticut  portion  of  the  area 
was  redesignated  to  attainment  on  March  10, 1999 
at  64  FR  12005.  The  remainder  of  the  area  is  still 
designated  nonattainment. 
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determined  that  improved  CO  levels  are 
attributable  primarily  to  three  sources  of 
emission  reductions:  (1)  tiimover  of 
vehicle  fleets  in  the  area  to  more 
sophisticated  cleaner  technology 
vehicles;  (2)  implementation  of 
reformulated  gasoline  year  round;  and 
(3)  the  recent  implementation  of  the 
enhanced  vehicle  inspection  and 
maintenance  (I/M)  program  in  New 
York  (enhanced  I/M  in  New  Jersey  is 
anticipated  to  begin  this  winter).  This 
modeling,  which  is  discussed  in  section 
5.C  of  this  notice  and  detailed  in  the 
technical  support  document,  supports 
the  conclusion  that  levels  of  CO  meeting 
the  NAAQS  are  able  to  be  maintained 
without  the  wintertime  oxyfuel  program 
in  place. 

2.  What  Is  the  Oxygenated  Gasoline 
Program  and  How  Does  It  Apply  to 
New  York? 

The  oxygenated  gasoline  (oxyfuel) 
program  is  one  of  several  programs 
designed  to  reduce  CO  pollution  from 
gasoline  powered  vehicles  including 
passenger  cars,  sport  utility  vehicles  and 
light  trucks,  which,  combined,  are 
significant  contributors  of  CO 
emissions.  EPA  established  a  NAAQS 
for  CO  for  the  protection  of  himian 
healUi.  See  40  CFR  §  50.8;  50  FR  37501 
(Sept.  13, 1985).  The  applicable  CO 
NAAQS  is  9  parts  per  million  (ppm)  CO 
averaged  over  an  eight-hour  period. 
Inhalation  of  CO  resiUts  in  inhibition  of 
the  blood's  capacity  to  carry  oxygen  to 
organs  and  tissues.  Persons  with  heart 
disease,  infants,  elderly  persons,  and 
individuals  with  respiratory  diseases  are 
particidarly  sensitive  to  CO.  Effects  of 
CO  on  healthy  adults  include  impaired 
exercise  capacity,  visual  perception, 
manual  dexterity,  learning  functions, 
and  ability  to  p^form  complex  tasks. 

The  Clean  Air  Act  sets  forth  a  number 
of  SIP  requirements  for  states  with  areas 
designated  as  nonattainment  for  the  CO 
NAAQS.  Section  211(m)  of  the  CAA 
requires  states  with  CO  nonattainment 
areas,  having  design  values  of  9.5  parts 
per  million  (ppm)  CO  or  above  for  any 
two-year  period  after  1989,  to 
implement  ox3rfueI  programs.  The 
requirement  for  an  oxyfuel  program  is  to 
apply  diuing  the  high  CO  season,  which 
is  generally  during  the  colder  winter 
months  when  cars  tend  to  have  higher 
tailpipe  CO  emissions.  Oxyfuel 
programs  reqiiire  that,  during  the  high 
CO  season,  gasoline  contain  at  least 
2.7%  oxygen  by  weight.  This 
requirement  was  intended  to  assiue 
more  complete  gasoline  combustion, 
thus  achieving  a  reduction  in  tailpipe 
emissions.  It  should  be  noted  that  the 
other  programs,  referenced  previously. 


will  continue  to  ensure  CO 
concentrations  remain  at  healthy  levels. 

The  requirement  for  an  oxyfuel 
program  applies  to  certain  counties  in 
New  York  because  portions  of  the  State 
are  included  in  the  New  York  City  CO 
nonattainment  area  which  had  a  design 
value  for  CO  above  9.5  ppm  (that  is, 
levels  which  exceed  the  NAAQS).  The 
New  York  nonattainment  area  includes 
the  counties  of  Bronx,  Kings,  Queens. 
New  York,  Richmond,  Westchester  and 
Nassau.  Because  the  CAA  section 
211(m)  requirement  applies  to  the 
Consolidated  Metropolitan  Statistical 
Areas  (CMSA)  in  which  the 
nonattainment  area  is  located,  the 
oxyfuel  requirement  for  the  area  applies 
throughout  the  larger  CMSA.  New 
York's  portion  of  the  larger  CMSA, 
within  which  the  sale  of  oxyfuel  is 
reqiiired,  consists  of  the  following 
counties:  Bronx,  Kings,  Queens,  New 
York,  Richmond,  Orange,  Rockland, 
Putnam,  Westchester,  Nassau  and 
Suffolk. 

On  November  13, 1992,  New  York 
submitted  to  EPA  its  oxyfuel  program 
contained  in  New  York  Subpart  225-3, 
"Fuel  Composition  and  Use— Gasoline" 
(originally  adopted  September  17, 
1992).  On  July  25. 1996,  EPA  approved 
New  York's  oxyfuel  program  into  the 
SIP  for  the  control  period  November  1 
through  the  last  day  of  February  (61  FR 
38594).  EPA  also  approved 
Connecticut's  oxyfuel  program  on  that 
date  for  the  same  four-month  control 
period  (61  FR  38574).  On  February  12, 
1996,  EPA  approved  New  Jersey's 
oxyfuel  program  into  the  State's  SIP  for 
that  same  control  period  (61  FR  5299). 
At  the  time  of  the  New  York  and 
Connecticut  approvals,  EPA  made  a 
final  determination  that  November  1 
through  the  end  of  February  is  the 
control  period  when  the  New  York  City 
area  is  prone  to  high  ambient  CO 
concentrations  (61  FR  38594). 

3.  VHuA  Is  the  Purpose  and  Content  of 
New  York's  SIP  Revision? 

New  York  submitted  a  proposed  CO 
SIP  revision  to  EPA  on  August  30,  1999. 
That  submittal  proposes  to  revise  the 
SIP  to  remove  New  York's  oxyfuel 
program  as  a  CO  control  measure.  The 
submittal  also  proposes  to:  redesignate 
New  York's  portion  of  the  New  York 
City  nonattainment  area  to  attaiimient 
for  CO,  modify  the  Downtown  Brooklyn 
Master  Plan  to  remove  certain 
transportation  control  measures  that 
have  not  yet  been  implemented  and  are 
no  longer  necessary  to  provide  for 
attainment  in  that  area,  and  to  establish 
transportation  conformity  emission 
budgets  for  CO.  EPA  is  proposing  action 
on  these  other  proposed  SIP  revisions  in 


a  separate  notice  which  will  be 
published  in  the  Federal  Register 
shorUy.  Neither  New  York's 
redesignation  request  nor  any  of  the 
other  elements  are  direcUy  related  to,  or 
required  for,  the  action  EPA  is 
proposing  today. 

On  September  7, 1999,  the  New  York 
State  Department  of  Environmental 
Conservation  (NYSDEC)  held  a  public 
hearing  to  take  comment  on  the  State's 
proposed  SIP  revision  to  remove  its 
oxyfuel  program  from  the  applicable  SEP 
and  on  its  proposed  redesignation 
requ^. 

The  August  30, 1999  CO  SIP  revision 
contains  the  following  elements,  on 
which  EPA  is  proposing  action  today: 

(1)  Air  quality  monitoring  data  and 
modeling  data  demonstrating  that  the 
New  York  portion  of  the  New  York  City 
nonattainment  area  attains  the  NAAQS 
for  carbon  monoxide,  without  oxyfuel 
benefits; 

(2)  The  request  to  remove  New  York's 
oxjrfuel  program  regiUations  from  the 
applicable  SIP. 

Removal  of  the  oxyfuel  program  is 
supported  by  the  State's  demonstration, 
using  monitored  air  quality  data  and 
vehicle  emission  modeling  data,  that  the 
area  is  attaining  the  CO  NAAQS,  and 
will  continue  to  attain  even  without 
implementation  of  the  oxyfuel  program 
in  the  New  York  City  area.  In  a  similar 
proposal  designed  to  remove  New 
Jersey's  oxyfuel  program  published  on 
September  9, 1999  (64  FR  48790),  EPA 
provided  a  discussion  of  an  analysis  of 
multi-state  air  quality  and  impacts  of 
oxjrfuel  removal  from  the  New  York  City 
area.  The  New  Jersey  proposal  includes 
discussion  of  an  analysis  of  certain 
congested  intersections  in  New  York 
City.  In  the  New  Jersey  proposal,  EPA 
concluded  that  based  on  the  analyses, 
the  area  has  been  demonstrated  to  attain 
tile  CO  NAAQS  wiUiout  oxyfuel 
anywhere  in  the  New  York  City  area. 
Eor  further  detail  regarding  analysis  of 
that  technical  demonstration,  the  reader 
is  referred  to  the  September  9, 1999 
New  Jersey  proposal  at  64  FR  48790  and 
to  the  technical  support  document  for 
today's  proposal. 

Based  on  EPA's  determination  that 
the  New  York  City  area  is  attaining  the 
CO  NAAQS,  and  the  demonstration  of 
maintenance  for  the  area,  EPA  is 
proposing  to  approve  New  York's 
request  to  remove  the  State's  oxyfuel 
program  from  its  CO  SIP. 

4.  What  Is  EPA's  Authority  for 
Approving  Oxjrfuel  Removal? 

Section  211(m)  of  the  Clean  Air  Act 
(CAA)  generally  requires  states  to  adopt 
oxygenated  gasoline  programs  for 
certain  areas  that,  as  of  1990,  failed  to 
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meet  the  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  carbon  monoxide 
(CO).  Section  211(m)(6)  adds,  however, 
that,  "Nothing  in  this  subsection  shall 
be  interpreted  as  requiring  an 
oxygenated  gasoline  program  in  an  area 
which  is  in  attainment  for  carbon 
monoxide*  *  *"  (emphasis  added). 
EPA  interprets  section  211(m)(6)  to 
mean  that  once  it  determines  that  a  CO 
nonattainment  area  is  actually  attaining 
the  CO  NAAQS,  the  State  would  be 
allowed  to  submit  a  SIP  revisioq  to 
remove  the  oxyfuel  program  so  long  as 
the  area  continues  to  maintain  the  CO 
standard.  A  more  detailed  discussion  of 
this  interpretation,  and  EPA's  authority 
to  remove  New  York's  oxyfuel  program 
from  the  SEP,  can  be  found  in  the 
September  9, 1999  New  Jersey  proposal 
(64  FR  48790). 

5.  How  Have  the  Criteria  for  Oxyfuel 
Removal  Been  Met? 

To  determine  if  a  state  can  remove  its 
oxyfuel  program  prior  to  redesignation 
for  attaiimient,  certain  criteria  must  be 
met.  These  criteria,  which  are  derived 
directly  from  our  policy  for  section 
211(m)(6)  (discussed  at  64  FR  48790), 
are  stated  below.  Following  each  is  a 
brief  discussion  of  how  New  York  has 
met  these  criteria.  A  more  detailed 
technical  discussion  can  be  foimd  in  the 
technical  support  dociunent  for  this 
Federal  Register  document. 

A.  Is  the  Entire  Designated 
Nonattainment  Area  Actually  Attaining 
the  CO  NAAQS? 

The  entire  New  York  City  CO 
nonattainment  area  has  attained  the  CO 
NAAQS  since  1995.  The  appHcable  CO 
NAAQS  is  9  ppm  averaged  over  an 
eight-hour  period.  The  last  CO  NAAQS 
violation  occurred  in  1994.^  A  summary 
and  discussion  of  the  air  quality 
monitoring  data,  for  New  Jersey,  New 
York  and  Connecticut,  which  shows 
that  the  entire  three-state  area  has 
attained  the  CO  NAAQS,  can  be  found 
in  the  September  9, 1999  New  Jersey 
proposal  (64  FR  48790).  Complete  data 
and  a  detailed  discussion  of  it  can  be 
found  in  the  technical  support 
document  for  this  proposal. 


2  A  violation  occurs  when  two  non-overlapping , 
exceedances  are  recorded  at  the  same  monitoring 
site  during  the  same  calendar  year.  An  exceedance 
occurs  when  an  average  CX)  concentration  greater 
than  or  equal  to  9.5  ppm  is  recorded  over  an  eight- 
hour  period. 


B.  Is  the  Program  To  Be  Removed 
Already  Approved  Into  the  SIP?  If  so. 
Has  the  State  Submitted  a  SIP  Revision 
Request,  Which  Complies  With  CAA 
Section  110(1),  To  Remove  the  Oxyfuel 
Progmm  From  the  SIP? 

The  oxyfuel  program  was  approved 
into  the  New  York  SIP  on  July  25, 1996. 
Subsequently,  New  York  submitted  a 
SIP  revision  on  August  30, 1999  to 
remove  New  York's  ox)rfuel  program  as 
a  CO  control  measure  from  the  SIP.  CAA 
section  110(1)  requires  that  a  state's  SIP 
revision  cannot  interfere  with  a  state's 
attainment  or  rate  of  progress  toward 
attainment.  EPA  has  determined  that 
New  York's  August  30,  1999  SIP 
revision  meets  the  requirements  of 
section  110(1)  because  it  has  been 
demonstrated  that  removal  of  the 
oxyfuel  program  from  the  SIP  will  not 
interfere  with  any  state's  CO  attainment 
(see  the  following  subsection).  This 
action  will  also  not  interfere  with  any 
state's  attainment  of  any  other  criteria 
pollutants. 

C.  Is  Maintenance  of  the  CO  NAAQS, 
Without  Implementation  of  Oxyfuel, 
Demonstrated  for  the  Entire  Area? 

Attainment  has  been  demonstrated  in 
the  entire  area  (New  York,  New  Jersey 
and  Connecticut)  without  the  use  of 
oxygenated  fuels.  New  York  submitted 
an  attainment  demonstration  which 
shows  that  CO  emissions  will  not 
exceed  health-related  air  quality 
standards  now  or  in  the  future.  Levels 
in  its  portion  of  the  area.  In  addition, 
EPA's  proposed  approval  of  removal  of 
oxyfuel  in  New  Jersey  includes  an 
analysis  for  certain  congested 
intersections  in  New  York  City 
demonstrating  attainment  of  the  CO 
standard  at  those  intersections  without 
the  oxyfuel  program.  A  summary  and 
discussion  of  the  modeled  air  quality 
findings  for  the  New  Jersey,  New  York 
and  Connecticut  portions  of  the  area  can 
be  found  in  the  September  9, 1999  New 
Jersey  proposal  (64  FR  48790). 
Additional  details  regarding  these 
analyses  can  be  foimd  in  the  technical 
support  document  for  this  notice. 

6.  How  Is  EPA  Expediting  the 
Processing  of  New  York's  Request? 

This  revision  is  being  proposed  using 
an  expedited  procedure  called  parallel 
processing,  whereby  EPA  proposes 
rulemaking  action  concurrently  with  the 
State's  proceditfes  for  revising  its  SIP.  If 
the  proposed  revision  is  substantially 
changed  in  areas  other  than  those 
identified  in  this  document,  EPA  will 
evaluate  those  changes  and  may  publish 
another  notice  of  proposed  rulemaking. 
If  no  substantial  changes  are  made  other 


than  those  areas  cited  in  this  document, 
EPA  will  publish  a  final  rulemaking  on 
the  revisions.  The  final  rulemaking 
action  by  EPA  will  occur  only  after  the 
SIP  revision  has  been  adopted  by  New 
York  and  submitted  formally  to  EPA  for 
incorporation  into  the  SIP. 

7.  Conclusion 

EPA  is  proposing  to  approve  New 
York's  August  30, 1999  SIP  revision  to 
remove  the  State's  oxygenated  gasoline 
program  from  the  federally  approved 
State  Implementation  Plan.  EPA's 
authority  to  approve  removal  of  a  state's 
oxyfuel  program  is  set  forth  at  Clean  Air 
Act  section  211{m)(6).  EPA  has 
determined  that  the  criteria  of  section 
211(m)(6)  have  been  satisfied  and 
removal  of  the  oxyfuel  program  at  this 
time  is  appropriate. 

EPA  is  able  to  approve  removal  of  the 
oxyfuel  program  in  New  York  pursuant 
to  CAA  section  211(m)(6)  only  because 
EPA  has  determined  ihat  the  area  is 
actually  attaining  the  CO  NAAQS.  In  the 
unlikely  event  that  the  New  York  City 
CO  nonattainment  area  subsequently 
records  a  violation  of  the  CO  NAAQS, 
EPA's  basis  for  approving  the  removal  of 
the  oxyfuel  program  would  no  longer 
exist  and  the  requirements  of  section 
211(m)  would  again  become  effective  for 
New  York.  This  means  that  the  State 
woiUd  need  to  implement  an  oxyfuel 
program  in  accordance  with  the 
requirements  of  CAA  section  211(m). 

8.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entided  "Regulatory  Planning  and 
Review." 

B.  Executive  Orders  on  Federalism 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  state,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regtdation.  In  addition, 
Executive  oSrder  12875  requires  EPA  to 
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develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  state,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regiilatory  proposals  containing 
simificant  unfunded  mandates." 

Today's  rule  does  not  create  a 
mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

On  August  4, 1999,  President  Clinton 
issued  a  new  executive  order  on 
federalism.  Executive  Order  13132,  (64 
FR  43255  (August  10, 1999).)  which  will 
take  efiect  on  November  2, 1999.  In  the 
interim,  the  current  Executive  Order 
12612.  (52  FR  41685  (October  30, 
1987),)  on  federalism  still  applies.  This 
rule  will  not  have  a  substantial  direct 
effect  on  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  12612.  The 
rule  affects  only  two  states,  and  does  not 
alter  the  relationship  or  the  distribution 
of  power  and  responsibilities 
established  in  the  Clean  Air  Act. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regidatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

EPA  interprets  Executive  Order  13045 
as  applying  only  to  those  regidatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
under  section  5-501  of  the  Order  has 
the  potential  to  influence  the  regulation. 
This  proposed  SIP  revision  is  not 
subject  to  Executive  Order  13045 
because  it  proposes  approval  of  a  state 
program  revision,  and  it  is  not 
economically  significant  imder 
Executive  Order  12866. 

D.  Executive  Order  1 3084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 


required  by  statute,  that  significantly  or 
uniquely  ^ects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  imless  the 
Federal  govenmient  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  EPA  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  considtation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regidation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regidatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  Accordingly, 
the  requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
proposed  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  pari  D  of 
the  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  imder  the  Act,  preparation 
of  flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.,  versus  U.S.  EPA,  427 
U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 


F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments,  in  the 
aggregate,  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  biirdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significanUy  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  approval  action  does  not 
include  a  federal  mandate  that  may 
result  in  estimated  aimual  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  federal  action 
proposes  to  approve  amendments  to 
State  or  local  law,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

List  of  Subjects  in  40  CFR  Fait  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations. 

Authority.  42  U.S.C.  7401  et  seq. 

Dated:  September  29, 1999. 
William  J.  Muszynski, 
Acting  Regioncd  Administrator,  Region  2. 
[FR  Doc.  99-26510  Filed  10-7-99;  8:45  am] 

BHJJNG  CODE  6560-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[CS  Doctot  No.  9»-54;  FCC  9»-2581 

1998  Biennial  Revim^— Part  76  Cable 
Television  Service  Pleading  and 
Complaint  Rules 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  denial. 

summary:  By  this  document,  the 
Commission  denies  the  petition  by 
EchoStar  Communications  Corporation 
to  reconsider  changes  made  to  the 
procedural  rules  for  filing  petitions  and 
complaints  pursuant  to  part  76. 
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EchoStar  argues  that  the  changes 
imposed  new  obligations  on  part  76 
complainants.  The  Commission  finds 
that  the  rule  changes  clarify  the 
procedural  requirements  of  the  existing 
rules,  but  do  not  impose  any  new 
obligations. 

FOR  FURTHER  INFORMATION  CONTACT:. 
Thomas  Horan,  Cable  Services  Bureau, 
(202) 418-7200. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order  on 
Reconsideration  in  CS  Docket  No.  98- 
54,  FCC  99-258.  adopted  September  23, 
1999,  released  September  29. 1999.  The 
complete  text  may  be  purchased  from 
the  Commission's  copy  contractor. 
International  Transcription  Services, 
1231  20th  Street,  NW,  Washington,  DC 
20036,  telephone  (202)  857-3800, 
facsimile  (202)  857-3805.  Alternative 
formats  (computer  diskette,  large  print, 
audio  cassette,  and  Braille)  are  available 
to  persons  with  disabilities  by 
contacting  Martha  Contee  at  (202)  418- 
0260,  TTY  (202)  418-2555.  or 
mcontee@fcc.gov.  The  full  text  of  the 
Order  on  Reconsideration  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center.  445  12th  St.,  SW. 
Room  CY-A257,  Washington,  DC  20054. 
The  full  text  of  the  Order  on 
Reconsideration  can  also  be 
downloaded  at:  http://wrww.fcc.gov/ 
Bureaus/Cable/Orders/1999/ 
fcc99258.txt  or  http://www.fcc.gov/ 
Bureaus/Cable/Orders/1999/ 
fcc99258.wp 

Summary  of  the  Order  on 
Recoiisideration 

1.  EchoStar  Communications 
Corporation  (EchoStar)  filed  a  petition 
requesting  that  the  Commission 
reconsider  recent  amendments  to  47 
CFR  76.1003(f).  76.1302(e),  and 
76.1513(g).  These  amendments  and 
several  other  rule  changes  were  adopted 
in  the  Commission's  Report  and  Order 
in  this  proceeding,  64  FR  6565 
(February  10, 1999).  The  amendments  at 
issue  clarified  the  time  period  for  filing 
complaints  pursuant  to  the  existing 
program  access,  program  carriage  and 
open  video  system  rules.  EchoStar 
argues  that  the  amendment  of  these 
rules  is  inconsistent  with  the 
Administrative  Procedure  Act  (APA) 
because  substantive  changes,  imposing 
new  obligations  on  part  76 
complainants,  were  made  to  the 
Commission's  nUes  without  providing 
notice  and  opportunity  for  comment. 

2.  In  denying  the  petition,  the 
Commission  fiinds  that  the  amendments 
conform  with  the  APA  requirements. 
Section  553  of  the  APA  (5  USC  553) 


excepts  interpretative  and  procedural 
rules  fi-om  the  notice  and  comment 
requirements.  The  amendments  are  not 
substantive  rule  changes  that  impose 
new  obligations,  but  at  most  clarify  how 
to  file  complaints  under  the  existing 
rules,  and  thus,  are  interpretive  and/or 
procedural  rules  that  are  excepted  from 
the  notice  and  comment  requirements. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 
Federal  Communications  Conunission. 
Magalie  Roman  Salas, 
Secretary. 

[FR  Doc.  99-26120  Filed  10-7-99;  8:45  am] 
BILLING  CODE  STIS-OI-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

49  CFR  Part  661 
[Docket  No.  FTA-99-5709] 
RIN  2132-AA68 

Buy  America  Requirements; 
Permanent  Waiver  for  Microcomputers 

AGENCY:  Federal  Transit  Administration. 

DOT. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  In  1986,  the  Federal  Transit 
Administration  (FTA)  adopted  a  waiver 
of  its  Buy  America  requirements  for  the 
purchase  of  microcomputers.  FTA  has 
been  asked  to  review  whether  this 
waiver  should  be  retained,  revoked,  or 
modified  in  light  of  changes  in  the 
computer  industry  since  then.  This 
Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  solicits  public 
comment  on  this  question. 
DATES:  Comments  on  this  ANPRM  must 
be  submitted  by  December  7, 1999. 
ADDRESSES:  Written  comments  must 
refer  to  the  docket  niunber  appearing 
above  and  must  be  submitted  to  the 
Docket  Clerk.  United  States  Department 
of  Transportation.  Central  Dockets 
Office,  PL-401,  Nassif  Building,  400 
Seventh  Street  SW.  Washington.  DC 
20590.  All  comments  received  will  be 
available  for  examination  at  the  above 
address.  Docket  hours  at  the  Nassif 
Building  are  from  10:00  a.m.  to  5:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Those  desiring  agency 
notification  of  receipt  of  their  comments 
should  include  a  self-addressed 
stimiped  envelope  or  postcard  with  their 
comments. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
legal  issues:  Meghan  G.  Ludtke,  Office 


of  Chief  Cotmsel,  Federal  Transit 
Administration.  Room  9316,  (202)  366- 
4011  (telephone)  or  (202)  366-3809  (fax) 
program/technical  issues:  Spiro  M. 
Colivas.  Office  of  Program  Management, 
Acting  Director.  Office  of  Engineering, 
Federal  Transit  Administration,  seime 
address.  Room  9311.  (202)  493-0107 
(telephone)  or  (202)  366-7951  (fax). 
Electronic  access  to  this  and  other  rules 
may  be  obtained  through  the  FTA  World 
Wide  Web  home  page  at  http:// 
www.fta.dot.gov.  or  by  using  the 
Universal  Resources  Locator  (URL);  both 
services  are  available  seven  days  a 
week. 
SUPPLEMENTARY  INFORMATION: 

I.  Background    ' 

In  section  401  of  the  Surface 
Transportation  Assistance  Act  of  1978 
(Pub.  L.  95-594,  92  Stat.  2689),  Congress 
first  enacted  the  Buy  America 
legislation  applicable  to  the  expenditiu« 
of  Federal  funds  by  recipients  under 
FTA  grant  programs.  FTA's 
implementing  regulation  was  issued  at 
49  Part  CFR  661.  In  January  1983, 
Congress  repealed  section  401  and 
substituted  section  165  of  the  Surface 
Transportation  Assistance  Act  of  1982 
(Pub.  L.  97-424.  96  Stat.  2097).  On  July 
5, 1994,  section  165  was  codified  at  49 
U.S.C.  5323(j). 

The  FTA  Buy  America  Regulations, 
49  CFR  Part  661 ,  apply  to  all  federally 
assisted  procurementsusing  funds 
authorized  by  the  Federal  transit  laws, 
49  U.S.C.  Chapter  53.  The  general  Buy 
America  requirement  is  that  all 
manufacttired  products  procured  in 
projects  funded  under  the  Federal 
transit  laws  be  produced  in  the  United 
States.  In  1986  under  49  U.S.C. 
5323(j)(2)(A)  and  (B)  and  the 
implementing  regulations  at  49  CFR 
661.7(b)  and  (c).  FTA  granted  a  general 
waiver  of  the  Buy  America  requirements 
for  microcomputer  equipment  and 
software  of  foreign  origin.  49  CFR  661.7, 
Appendix  A(d). 

On  February  26,  1999.  FTA  received 
a  request  from  Prima  Facie.  Inc. 
(petitioner)  to  re-examine  the  permanent 
waiver  for  microcomputers  to  determine 
if  the  basis  for  the  subject  waiver  still 
exists,  and,  if  not,  whether  it  is 
appropriate  for  FTA  to  revoke  the 
general  waiver.  Additionally,  petitioner 
requests  that  FTA  seek  comments  on 
whether  modification  of  the  waiver  to 
include  only  selected  types  of 
microcomputer  equipment  is  necessary 
and  whether  the  inclusion  of  a 
microcomputer  (chip)  in  a 
manufactured  product  should  result  in 
the  entire  product's  being  considered  a 
microcomputer. 
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n.  Petition  for  Removal  or  Modification 
of  Permanent  Waiver  for 
Microcomputers 

A.  History  of  the  Permanent  Waiver 

Under  49  U.S.C.  5323(j).  FTA  may  not 
obligate  Federal  funds  for  mass 
transportation  projects  unless  all  iron, 
steel,  and  manufactured  products  used 
in  the  project  are  produced  in  the 
United  States.  This  requirement  can  be 
waived  if,  inter  alia,  its  application 
woiild  be  inconsistent  with  the  public 
interest  (section  5323(j)(2)(A))  or  if  the 
goods  are  not  reasonably  available  from 
domestic  soiux»s  (section  5323(j)(2](3)). 

On  January  5, 1985,  in  response  to  a 
request  from  the  American  Association 
of  State  Highway  and  Transportation 
Officials  (AASHTO),  FTA  solicited 
comments  from  interested  parties 
regarding  the  question  of  whether  its 
grantees  were  experiencing  difficulty  in 
purchasing  domestically  produced 
microcomputer  equipment  appropriate 
to  their  needs  (50  FR  1156).  AASHTO 
requested  that  FTA  amend  its  Buy 
America  rule,  arguing  that  small  transit 
systems  were  imable  to  procure 
domestically  produced  equipment 
because  chips  and  some  other  major 
components  were  not  made  in  the 
United  States.  Because  the  rule  required 
transit  systems  to  obtain  individual  non- 
availability waivers,  which  was 
burdensome,  AASHTO  requested  a 
general  waiver.  After  reviewing  the 
comments  received,  FTA  provided  a 
one-year  waiver  bom  the  Buy  America 
requirement  for  micIt)computers 
because  of  the  rapid  technological 
changes  in  an  expanding  market  for 
domestically  produced  computers  (50 
FR  18760).  That  waiver  was  extended 
for  a  second  comment  period  a  year 
later  and  subsequentiy  made  permanent 
(51  FR  19653,  51  FR  36126).  FTA  noted 
that  while  new  technology  had 
increased  the  availability  of  hardware 
and  software  components,  many 
product  components  were  still  made 
and  assembled  abroad,  and  it  would  be 
difficult  to  determine  when,  if  ever, 
microcomputer  component 
manufacturing  would  be  relocated  to  the 
United  States. 

B.  The  Petition 

The  petition  from  Prima  Facie,  Inc.  is 
as  follows: 

ECKERT  SEAMANS  CHERIN  &  MELLOT. 
LLC 

February  26. 1999 

Pabick  Reilly, 
Chief  Counsel,  Federal  Transit 
AdminisU^tion,  400  7th  Street,  SW, 
Washington,  DC  20590. 
Dear  Mr.  Reilly:  Under  the  provisions  of  49 
U.S.C.  S323(j)(3)(2)(A)  and  (B)  and 


implementing  regulations  set^forth  at  49  CFR 
661. 7(b}  and  (c),  the  Federal  Transit 
Administration  (FTA)  has  granted  a  general 
waiver  of  the  Buy  America  requirements  for 
microcomputer  equipment  of  foreign  origin. 
This  waiver  is  set  forth  in  Appendix  A  of  49 
CFR  661.7. 

It  is  clear  that,  without  the  waiver, 
microcomputer  equipment  would  have  to 
meet  the  requirements  of  49  U.S.C.  5323(j)(l) 
and  the  implementing  regulations  at  49  CFR 
661.5  which  require  that  no  FTA  funds  may 
be  obligated  for  the  procurement  of 
manufactured  products  unless  such 
manufactured  products  are  produced  in  the 
United  States. 

On  behalf  of  Prima  Facie,  Inc.,  this  letter 
will  serve  as  a  petition  to  the  FTA  to  re- 
examine the  subject  waiver  to  determine  if 
the  basis  for  the  waiver  that  existed  at  the 
time  it  was  originally  granted  still  exists;  and, 
if  not,  whether  it  is  appropriate  for  the  FTA 
to  revoke  the  general  weiiver. 

The  original  petition  for  the  general  waiver 
was  made  by  the  American  Association  of 
State  Highway  and  Transportation  Officials 
(AASHTO)  to  FTA's  predecessor  agency  (the 
Urban  Mass  Thmsportation  Administration 
(UMTAl)  in  1985.  The  petition  was  based  on 
the  fact  that  many  smaller  transit  systems 
were  using  microcomputers  for  their  daily 
transit  planning  and  daily  programming 
needs  and  were  unable  to  procure 
domestically  produced  equipment  since 
chips  and  some  major  components  were  not 
made  in  the  United  States.  AASHTO 
indicated  that  the  public  interest  would  be 
best  served  by  the  granting  of  a  general 
public  interest  waiver.  AASHTO  stated  that 
since  transit  systems  were  required  to  seek 
individual  "non-availability"  waivers,  the 
purchasing  process  for  transit  systems  who 
would  need  or  expect  to  need  microcomputer 
equipment  would  be  streamlined  by  the 
granting  of  the  general  waiver. 

It  should  be  noted  that  UMTA  originally 
granted  the  public  interest  waiver  for  a  one- 
year  period  because  of  the  "rapid 
technological  changes  in  an  expanding 
market  for  domestically  produced 
computers." 

The  waiver  was  made  permanent  in  1986, 
and  has  not  been  re-examined  since  that 
time.  At  the  time  that  the  permanent  waiver 
was  granted,  UMTA  stated  that  the  waiver 
was  being  made  permanent  because 
"although  new  technology  had  increased  the 
availability  of  hardware  and  software 
components,  many  product  component(s) 
(microchips)  are  still  made  and  assembled 
abroad."  UMTA  further  stated  that  it  would 
be  difficult  to  estimate  when,  if  ever, 
microcomputer  component  manufacturing 
would  be  relocated  to  the  United  States. 

"Microcomputer"  was  defined  in  the 
original  waiver  as  "(a)  computer  system 
whose  processing  unit  is  a  microprocessor.  A 
basic  microcomputer  includes  a 
microprocessor,  storage,  and  input/output 
facility,  which  may  or  may  not  be  on  one 
chip."  In  addition,  "computer  system"  was 
defined  as 

"(a)  functional  unit  consisting  of  one  or 
more  computers  and  associated  software  that 
uses  common  storage  for  all  or  part  of  a 
program  and  also  for  all  or  part  of  the  data 


necessary  for  the  execution  of  the  program; 
executes  user-written  or  user-designated 
programs;  performs  user-designated  data 
manipulation,  including  arithmetic 
operations  and  logic  operations;  and  that  can 
execute  programs  that  modify  themselves 
during  their  executions.  A  computer  system 
may  be  a  stand-alone  unit  or  may.  consist  of 
several  interconnected  units.  Synonymous 
with  ADP  system,  computing  system." 

Prima  Facie  believes  that  it  is  appropriate 
to  re-examine  the  permanent  waiver  at  this 
time  for  several  reasons.  First,  the  state  of  the 
microcomputer  and  microprocessor  industry 
in  the  United  States  today  is  significantly 
different  than  when  the  waiver  was  originally 
issued  in  1985/86.  Second,  the  original  intent 
of  the  waiver  was  to  address  the  prociuement 
of  a  significantly  different  type  of  equipment 
(the  traditional  "desk-top"  computer)  than 
recent  application  of  the  waiver  by  FTA  (i.e., 
digital  recording  equipment).  Third,  the 
definition  cited  above  may  not  be  appropriate 
for  the  myriad  of  products  to  which  the 
general  waiver  now  applies  under  FTA's 
current  application. 

A  logical  extension  of  FTA's  current 
application  of  the  waiver  would  be  that  any 
manufactured  product  that  contains  a  data 
storage  or  processing  unit  should  be  granted 
a  waiver  firom  the  Buy  America  requirements. 
This,  in  effect,  would  mean  the  almost  total 
waiving  of  the  Buy  America  requirements 
since  the  vast  majority  of  products  used 
today  by  transit  systems  contain  some  type 
of  microprocessor  which  is  significantly 
different  than  the  microcomputer  that  was 
granted  a  waiver  in  1985  (e.g.,  the  following 
types  of  equipment  all  contain 
microprocessors — fare  collection  equipment; 
bus  destination  signs;  rail  car  train  control 
systems;  radios;  and  bus  diesel  engines).  As 
indicated  above,  in  granting  the  original 
waiver,  UMTA  was  examining  the  traditional 
"desk-top"  computer — it  was  not  examining 
the  types  of  equipment  cited  in  the  previous 
sentence  because  the  usage  of 
microprocessors  in  that  equipment  just 
simply  did  not  exist  in  general,  broad 
application  in  1985. 

In  petitioning  for  the  re-examination  of  the 
general  waiver,  Prima  Facie  specifically 
requests  that  FTA  seek  public  comment  on 
the  following  issues: 

•  Is  the  waiver  out  of  date? 

•  Should  the  waiver,  apply,  if  at  all,  only 
to  selected  types  of  microcomputer 
equipment? 

•  Is  there  any  necessity  for  a  waiver  since 
the  domestic  market  has  changed  so 
dramatically  since  1985? 

•  Should  the  inclusion  of  a  microcomputer 
(chip)  in  a  manufactured  product  result  in 
the  entire  product  being  considered  as  a 
microcomputer? 

Prima  Facie  certainly  appreciates  your 
immediate  attention  to  this  request.  If  I  can 
provide  any  more  information  at  this  time, 
please  do  not  hesitate  to  contact  me. 

Sincerely, 
Edward  J.  Gill,  Jr. 
On  Behalf  of  Prima  Facie,  Inc. 
cc:  Shawn  Marcell 
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m.  Issues  for  Comment 

FTA  invites  public  conunent  on  the 
following  issues: 

A.  Is  the  microcomputer  waiver  out  of 
date?  The  Petitioner  believes  that  the 
state  of  the  microcomputer  as  well  as 
the  microcomputer  industry  in  the 
United  States  is  significantly  different 
today  that  when  the  waiver  was  issued 
in  1986. 

B.  What  are  these  differences,  and  are 
they  relevant  to  the  existing  waiver? 

C.  Should  the  permanent 
microcomputer  waiver  apply  only  to 
selected  types  of  microcomputer 
equipment?  The  Petitioner  asserts  that 
the  original  intent  of  the  waiver  was  to 
address  the  prociuement  of  a 
significantly  different  type  of 
equipment,  specifically,  the  "desk-top" 
computer.  The  recent  application  of  the 
microcomputer  waiver  has  been 
extended  to  such  items  as  digital 
recording  equipment. 


D.  How  is  the  use  to  which  a 
microcomputer  is  put  relevant  to  FTA's 
Buy  America  requirements? 

E.  Petitioner  asserts  that  the  logical 
extension  of  FTA's  current  application 
of  the  permanent  microcomputer  waiver 
would  be  that  any  manufactured 
product  that  contains  a  data  storage  or 
processing  imit  qualifies  for  the 
permanent  microcomputer  weiiver  from 
the  Buy  America  requirements.  Further, 
petitioner  asserts  that  such  an 
application  by  FTA  is  essentially  a  total 
waiving  of  Buy  America  requirements, 
since  the  vast  majority  of  manufactiired 
products  used  by  transit  systems 
contain  some  type  or  form  of 
microprocessor,  and  that  is  radically 
different  than  the  microcomputer 
waiver  that  was  granted  by  FTA  in  1985. 

IV.  Regulatory  Analyses  and  Notices 

It  does  not  appear,  at  this  point,  that 
any  regulatory  action  with  respect  to  the 


existing  microcomputer  waiver  would 
be  significant  under  Executive  order 
12866  or  imder  the  Department's 
Regulatory  Policies  and  Procedures.  We 
further  believe  that  such  action  would 
require  the  preparation  of  a  Federalism 
Assessment.  We  also  do  not  believe  that 
it  would  have  a  significant  economic 
impact  on  a  substantial  nimiber  of 
transit  systems  because  of  the  changes 
in  the  computer  industry.  This  notice 
does  not  propose  or  contemplate  new 
information  collection  requirements  for 
purposes  of  the  Paperwork  Reduction 
Act  of  1995,  44  U.S.C.  3501-3520,  nor 
would  any  subsequent  action  pursuant 
to  this  notice  likely  do  so. 

Issued  on:  October  4, 1999. 
Gordon  I.  Linton, 

Administrator 

[FR  Doc.  99-26285  Filed  10-7-99;  8:45  am] 

BHJJNG  CODE  4910-67-U 


54858 


Notices 


Federal  Register 

Vol.  64.  No.  195 
Friday,  October  8,  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  Investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  ttiis 
section. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Martceting  Service 
rniMMM)i] 

Notice  of  Meeting  of  the  National 
Organic  Stanciarde  Board 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACnON:  Notice. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  as 
amended,  the  Agricultural  Marketing 
Service  (AMS)  annoimces  a  forthcoming 
meeting  of  the  National  Organic 
Standards  Board  (NOSB). 
DATES:  October  25, 1999,  from  1  p.m.  to 
6  p.m.;  October  26, 1999,  from  9  a.m.  to 
5  p.m.;  October  27, 1999,  from  9  a.m.  to 
5  p.m.;  and  October  28, 1999,  from  9 
a.m.  to  5  p.m.  (Eastern  Standard  Time 
each  day). 

PLACE:  U.S.  Department  of  Agriculture, 
1400  Independence  Avenue,  S.W., 
Room  3501-South  Building, 
Washington,  D.C.  20250.  Phone:  (202) 
720-3252. 

FOR  FURTHER  MFORMATKW  CONTACT: 
Keith  Jones,  Program  Manager,  Room 
2945-South  Building,  U.S.  Department 
of  Agriculture,  AMS,  Transportation 
and  Marketing,  National  Organic 
Program,  P.O.  Box  96456,  Washington, 
D.C.  20090-6456.  Phone:  (202)  720- 
3252. 

SUPPLEMENTARY  INFORMATION:  Section 
2119  (7  U.S.C.  6518)  of  the  Organic 
Foods  Production  Act  of  1990  (OFPA), 
as  amended  (7  U.S.C.  Section  6501  et 
seq.)  requires  the  establishment  of  the 
NOSB.  The  purpose  of  the  NOSB  is  to 
assist  in  the  development  of  standards 
for  substances  to  be  used  in  organic 
production  and  to  advise  the  Secretary 
on  any  other  aspects  of  the 
implementation  of  OFPA.  The  NOSB 
met  for  the  first  time  in  Washington, 
D.C,  in  March  1992  and  currently  has 
six  committees  working  on  various 


aspects  of  the  program.  The  committees 
are:  Crops  Standards;  Processing; 
Livestock  Standards;  Accreditation; 
Materials;  and.  International  Issues. 

In  August  1994,  the  NOSB  provided 
its  initial  recommendations  for  the 
National  Organic  Program  (NOP)  to  the 
Secretary  of  Agricultiire  and  since  that 
time  has  submitted  30  addenda  to  the 
recommendations  and  reviewed  more 
than  170  substances  for  inclusion  on  the 
National  List  of  Allowed  and  Prohibited 
Substances.  The  last  meeting  of  the 
NOSB  was  held  June  8-10,  1999,  in 
Washington,  D.C. 

The  Department  of  Agriculttire 
(USDA)  published  its  proposed  NOP 
rule  in  the  Federal  Register  on 
December  16, 1997  (62  FR  65849).  A 
notice  extending  the  comment  period  on 
the  proposed  rule  was  published  in  the 
Federal  Register  on  February  9, 1996 
(63  FR  6498-6499).  The  comment 
period  was  extended  until  April  30, 
1998.  On  October  28, 1998,  three  issue 
papers  for  which  public  comment  was 
requested  by  USDA  were  published  in 
the  Federal  Register  (63  FR  57624- 
57626).  These  papers  addressed  certain 
issues  raised  diuing  the  comment 
period.  The  issue  papers  were:  Issue 
Paper  1 — Livestock  Confinement  in 
Organic  Production  Systems;  Issue 
Paper  2 — The  Use  of  Antibiotics  and 
Parasiticides  in  Organic  Livestock 
Production;  and  Issue  Paper  3 — 
Termination  of  Certification  by  Private 
Certifiers.  Comments  received  on  these 
papers  will  be  considered  diuing  the 
development  of  a  revised  NOP  proposed 
rule.  The  comment  period  for  the  issue 
papers  closed  December  14, 1998. 

Purpose  and  Agenda 

The  principal  purpose  of  this  meeting 
is  to  provide  an  opportunity  for  the 
NOSB  to  receive  committee  reports  from 
its  standing  and  ad  hoc  committees  and 
to  review  and  make  recommendations 
on  16  materials  to  be  included  on  the 
proposed  National  List.  The  16 
materials  are:  Crop  Production 
Materials:  Potassium  Bicarbonate  (only 
for  control  of  crop  disease);  Amino 
Acids  (for  use  in  soil  fertility 
management);  and  Ethylene  (only  with 
activated  charcoal  for  pineapple  frxut 
induction).  Livestock  Production 
Materials:  Glycerin  (only  as  a  topical 
antiseptic);  Lanolin  Creme  (only  as  a 
topical  antiseptic);  Phosphoric  Acid  (as 
a  sanitizer);  ^jnino  Acids  (as  feed 


additives);  Chlorhexidine  (only  as  a  teat 
dip);  Enzymes  (as  feed  additives);  and 
Parasiticides  (such  as  Fenbenadazole, 
Lvermectin,  and  Levasole).  Processing 
Materials:  Amino  Acids;  Plant  and  Yeast 
Enzymes;  Ethylene  (only  for  use  on 
tropical  dried  fruit);  Waxes  (including 
shellac,  beeswax,  and  ammoniiun 
soaps);  Magnesium  Chloride  (natural 
and  refined)  and  Phospolic  Acid  (as  a 
sanitizer).  Copies  of  the  NOSB  meeting 
agenda  can  be  requested  frtim  Mrs.  Toni 
Strother,  Room  2510-South  Building, 
U.S.  Department  of  Agriculture,  AMS, 
T&M,  NOP,  P.O.  Box  96456, 
Washington,  D.C.  20090-6456,  by  phone 
at  (202)  720-3252  or  fay  accessing  the 
NOP  website  at:  http:// 
www.ams.usda.gov/nop  after  October  7, 
1999. 

Tjrpe  of  Meeting 

All  meetings  will  be  open  to  the 
public.  The  NOSB  has  scheduled  time 
for  public  input  on  Monday,  October  25, 
1999,  frt)m  1:15  p.m.  imtil  5:00  p.m.  in 
Room  3501-So.  Individuals  and 
organizations  wishing  to  make  an  oral 
presentation  at  the  meeting  should 
forward  the  request  to  Mrs.  Strother  at 
the  above  address  or  by  FAX  to  (202) 
205-7808  by  close  of  business  October 
21,  1999.  While  persons  wishing  to 
make  a  presentation  may  sign  up  at  the 
door,  advance  registration  will  ensure 
an  opportunity  to  speak  diuing  that 
allotted  time  period  and  will  help  the 
NOSB  to  better  manage  the  meeting  and 
accomplish  its  agenda.  Individuals  or 
organizations  will  be  given 
approximately  5  minutes  to  present 
their  views.  All  persons  making  an  oral 
presentation  are  requested  to  provide 
their  comments  in  writing,  if  possible. 
Written  submissions  may  supplement 
the  oral  presentation  with  additional 
material.  Attendees  who  do  not  wish  to 
make  an  oral  presentation  are  invited  to 
submit  written  comments  to  the  NOSB 
at  the  meeting  or  to  Mrs.  Strother  after 
the  meeting  at  the  above  address.  All 
persons  submitting  written  comments 
should  provide  20  copies. 

Dated:  October  6, 1999. 
Eileen  S.  Stommes, 

Deputy  Administrator,  Transportation  and 

Marketing. 

[FR  Doc.  99-26511  Filed  10-7-99;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inapactlon 
Service 

[Docket  No.  9»-079-1] 

Commodity  Pest  Risk  Analysis  ^ 

Process 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  public  meeting  and 
request  for  comments. 

SUMMARY:  We  are  seeking  comments  on 
several  issues  related  to  commodity  pest 
risk  analysis  process  used  by  the 
Agency's  Plant  Protection  and 
Quarantine's  program,  including  several 
recommendations  made  in  a  report  on 
Plant  Protection  and  Quarantine 
safeguarding  system.  We  will  use  the 
information  gathered  through  this  notice 
as  we  consider  options  to  improve 
public  involvement  in  the  process  and 
public  access  to  information  about  new 
and  pending  pest  risk  analyses. 
DATES:  We  invite  you  to  comment  on 
this  docket.  We  will  consider  all 
comments  that  we  receive  by  December 
7, 1999.  We  will  also  consider 
comments  made  at  a  public  meeting  that 
will  be  held  in  Washhigton,  DC,  on 
November  10,  1999. 
ADDRESSES:  Please  send  your  comment 
and  three  copies  to:  Docket  No.  99-079- 
1,  Regulatory  Analysis  and 
Development,  PPD,  APfflS,  Suite  3C03, 
4700  River  Road  Unit  118.  Riverdale, 
MD  20737-1238. 

Please  state  that  your  comment  refers 
to  Docket  No.  99-079-1. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue, 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.in., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  rules,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

The  public  meeting  will  be  held  at  the 
Washington  Coiut  Hotel,  Sagamore  Hill 
Room,  525  New  Jersey  Avenue,  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  A.  Lidsky,  Assistant  Director, 
Regulatory  Coordination,  PPQ,  APHIS, 


4700  River  Road  Unit  147,  Riverdale, 
MD  20737-1236;  (301)  734-5371. 

SUPPLEMENTARY  INFORMATION: 
Safeguarding  System  Review 

In  October  1998,  the  Plant  Protection 
and  Quarantine  (PPQ)  program  of  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  asked  the  National 
Plant  Board  to  review  its  efforts  to 
safeguard  American  agricult\u«  and 
plant  resources.  The  National  Plant 
Board  assembled  a  group  of  43 
stakeholders  from  States,  industry, 
academia,  and  environmental  groups. 
The  Safeguarding  Review  Group, 
through  extensive  research,  interviews, 
site  visits,  and  other  interactions  with 
APHIS  and  its  stakeholders,  prepared  a 
thorough  analysis  of  the  challenges 
facing  the  safeguarding  system  in  four 
major  areas:  Pest  exclusion, 
international  information,  pest  permits, 
and  pest  detection  and  response.  The 
Safeguarding  Review  Group  identified  a 
number  of  opportunities  to  enhance  the 
safeguarding  system,  which  are  outlined 
in  the  group's  fined  report, 
"Safeguarding  American  Plant 
Resources:  A  Stakeholder  Review  of  the 
APHIS-PPQ  Safeguarding  System," 
which  was  submitted  to  PPQ  on  July  1, 
1999.  (The  report  may  be  viewed  in  its 
entirety  on  APHIS'  Internet  website, 
located  at  www.aphis.usda.gov.)  PPQ  is 
now  working  with  its  employees  and 
stakeholders  to  address  the  report's 
more  than  300  recommendations  on 
how  the  current  safeguarding  system 
can  be  improved. 

One  subject  that  was  examined  in  the 
safeguarding  review  was  the  use  of  risk 
analysis,  which  is  composed  of  risk 
assessment,  risk  mitigation,  and  risk 
commimication,  within  PPQ  programs. 
While  the  final  report  did  discuss  the 
role  of  risk  analysis  in  managing 
resources — e.g.,  as  a  basis  for  adjusting 
staffing  levels  at  a  particular  port  of 
entry — considerably  more  attention  was 
paid  to  PPQ's  pest  risk  analysis 
activities  relating  to  international  trade 
and  our  obligations  under  international 
agreements,  with  a  particular  focus  on 
the  role  of  pest  risk  analysis  in 
supporting  decisions  and  justifying 
quarantine  actions  regarding  the 
importation  of  plants  and  plant  parts  for 
propagation  or  consumption.  While  the 
role  of  pest  risk  analysis  in  PPQ's 
biotechnology  and  organism  permitting 
program  areas  was  noted  in  the  report, 
there  was  no  detEuled  discussion  of 
those  aspects  of  PPQ's  risk  analysis 
activities.  The  higher  visibility  accorded 
to  PPQ's  commodity  pest  risk  analysis 
process  can  be  attributed  to  the 
important  role  that  pest  risk  analyses 


play  in  supporting  the  regulatory 
changes  that  are  necessary  before  a  new 
commodity  from  a  particular  foreign 
region  may  be  imported  into  the  United 
States.  Indeed,  many  of  the  issues  raised 
in  the  safeguarding  report  are  similar  to 
issues  raised  in  comments  submitted 
pursuant  to  specific  proposed  regulatory 
changes  and  in  other  correspondence 
directed  to  PPQ. 

Response  to  Report 

PPQ  has  already  taken  steps  to  begin 
to  address  the  risk-analysis-related 
concerns  raised  in  the  report  by  asking 
the  APHIS  Business  Practices  Team  to 
commence  a  PPQ-wide  review  of  the 
program's  risk  analysis  processes.  This 
has  resulted  in  the  formation  of  three 
working  groups  that  are  responsible  for 
addressing  the  following  areas: 

•  Benchmarking  (i.e.,  how  do  the  risk 
analysis  processes  in  PPQ  compare  to 
one  another  and  to  those  of  other  APHIS 
program  areas,  as  well  as  to  those  of 
other  government  agencies  and 
nongovernmental  entities?]; 

•  Obtaining  customer  and  stakeholder 
feedback  on  ways  to  improve  PPQ's  risk 
analysis  processes  (e.g.,  hsk  assessment 
methodologies,  risk  communication 
strategies,  etc.);  and 

•  Docxunenting  PPQ's  risk  analysis 
processes  in  order  to  identify  any 
redundant  or  unnecessary  activities  and 
to  provide  a  starting  point  for  the  design 
and  implementation  of  subsequent 
process  improvements. 

In  addition  to  this  business  practices 
review  initiative,  we  are  also  forming  a 
group  to  evaluate  all  of  the  safeguarding 
report's  specific  recommendations  that 
relate  to  pest  risk  analysis.  This  group 
will  work  closely  with  the  Business 
Practices  Team. 

With  regard  to  the  benchmarking 
aspect  of  our  review  activities,  we  are 
considering  convening  a  symposium  to 
review  and  discuss  the  existing 
international  standards  for  pest  risk 
analysis  and  the  current  "state  of  the 
art"  relative  to  conducting  pest  risk 
analyses.  We  envision  that  this 
symposium  would  also  include  a  report 
by  APHIS  on  the  comments  received  in 
response  to  this  notice  and  an  update  on 
any  improvements  being  made  to  our 
risk  analysis  processes  resulting  from 
the  review  by  the  Business  Practices 
Team.  We  are  currently  plaiming  to 
convene  the  pest  risk  analysis 
symposimn  during  the  first  quarter  of 
calendar  year  2000.  Once  more  specific 
information  becomes  available,  we  will 
publish  a  notice  in  the  Federal  Register 
concerning  the  dates  and  location,  as 
well  as  a  draft  agenda,  for  the 
symposium. 
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Improving  Transparency  and 
Participation 

In  considering  PPQ's  commodity  pest 
risk  analysis  process  as  it  relates  to 
rulemaking,  the  safeguarding  review 
team  concluded  that  the  process  is 
hampered  by  inadequate  risk 
communication  on  the  part  of  APHIS, 
which  leads  to  conflicting 
interpretations  about  the  nature  and 
significance  of  risks.  The  final  report 
recommended  that  PPQ  incorporate 
stakeholder  collaboration  and  scientific 
consultation  into  its  pest  risk  analysis 
process.  By  increasing  the  transparency 
of  the  process  and  providing  an 
opportunity  for  interested  parties  to 
participate  prior  to  rulemakfng,  this 
collaboration  and  consultation  would 
likely  increase  the  amoimt  and  quality 
of  information  available  to  the  risk 
assessors. 

As  a  first  step  in  our  initiative  to 
obtain  customer  and  stakeholder 
feedback  on  ways  to  improve  PPQ's 
commodity  pest  risk  analysis  process, 
we  are  soliciting  public  comment  on 
these  subjects.  With  regard  to  the 
preparation  of  commodity  pest  risk 
assessments,  we  are  particularly 
interested  in  comments  in  the  following 
areas: 

•  Qualitative  versus  quantitative  risk 
assessments.  The  qualitative  and 
quantitative  pest  risk  assessments 
prepared  by  PPQ  are  similar  in  most 
respects.  Both  types  of  assessment 
identify  quarantine  pests  and  utilize 
qualitative  ratings  in  their  assessments 
of  the  consequences  of  introduction. 
Where  they  differ  is  in  assessing  the 
likelihood  of  introduction:  Qualitative 
assessments  utilize  qualitative  ratings 
for  the  likelihood  of  introduction,  while 
quantitative  assessments  estimate  the 
likelihood  of  introduction  using    ' 
scenario  analysis  and  Monte  Carlo 
simulation  to  arrive  at  a  niunerically 
expressed  distribution  of  estimates  (e.g., 
mean,  mode,  median,  95th  percentile) 
for  the  likelihood  of  pest  introduction. 
The  safeguarding  report  notes  that  PPQ 
currently  uses  the  less  complex 
qualitative  pest  risk  assessments  for 
routine  commodity  import  decisions 
and  quantitative  pest  risk  assessments 
for  more  complex  commodity  import 
decisions.  However,  in  the  absence  of 
specific  criteria  for  differentiating 
between  routine  and  complex 
commodity  import  decisions,  PPQ 
managers  must  rely  on  their  judgment  in 
determining  what  type  of  pest  risk 
assessment  should  be  used.  With  that  in 
mind,  what  specific  criteria  could  be 
used  for  determining  which  type  of  risk 
assessment  is  appropriate  in  a  given 
situation? 


•  Preparation  of  assessments.  The 
safeguarding  report  recommended 
allowing  exporters  or  exporting 
countries  to  conduct  pest  risk 
assessments  under  APHIS  guidance  as  a 
means  of  expediting  the  handling  of 
requests  for  commodities  to  be  allowed 
entry  into  the  United  States.  Would  this 
be  acceptable,  or  would  the  perception 
that  there  is  an  inherent  conflict  of 
interest  be  too  great?  Would  strict 
adherence  by  the  preparer  to  the  risk 
assessment  guidelines  of  the  United 
Nations  Food  and  Agricultrire 
Organization  and  subsequent  APHIS 
review  and  approval  be  enough  to 
overcome  that  perception? 

With  regard  to  the  issue  of 
transparency  and  public  participation, 
we  are  particularly  interested  in 
comments  in  the  following  areas: 

•  Notification  of  the  initiation  of  a 
pest  risk  analysis.  It  has  been  suggested 
that  APHIS  publish  a  notice  in  the 
Federal  Register  to  notiiy  the  public 
whenever  PPQ  initiates  a  pest  risk 
analysis  pursuant  to  a  request  for  a 
commodity  to  be  allowed  entry  into  the 
United  States.  Would  such  a  notification 
mechanism  be  useful?  Should  notice  be 
given  of  all  requests  received,  i.e.,  those 
involving  both  routine  and  nonroutine 
decisions,  or  should  such  Federal 
Register  notices  be  reserved  for  the 
more  complex  nonroutine  decisions? 
Could  this  notification  be  satisfactorily 
provided  through  means  other  than  the 
Federal  Register? 

•  Web-based  tracking  system.  PPQ's 
plant  pest  and  biotechnology  permitting 
staffs  currently  administer  Internet- 
accessible  tracking  systems  that  allow 
the  public  to  chedk  on  the  status  of 
permit  applications  submitted  to  those 
staffs.  (The  tracking  systems  of  the  plant 
pest  and  biotechnology  permitting  staffs 
may  be  found  on  APHIS'  Internet  home 
page  at  www.aphis.usda.gov/ppq/bats/ 
permits/query-permits.htSml  and 
www.aphis.usda.gov/bbep/bp/ 
status.html,  respectively.)  We  believe 
that  a  similar  web-based  tracking  system 
could  be  used  to  enhance  the 
transparency  of,  and  facilitate 
participation  in,  the  commodity  pest 
risk  analysis  development  process.  Such 
a  system  would  provide  the  public  with 
timely  information  about  the  receipt  of 
import  petitions,  the  status  of  those 
petitions,  and  the  status  of  their 
associated  pest  risk  analyses,  and  could 
provide  a  mechanism  for  the  public  to 
offer  information  and  feedback 
regarding  those  petitions  and  pest  risk 
analyses.  Would  such  a  tracking  system 
be  useful?  Would  the  existence  of  a 
web-based  tracking  system  preclude  the 
need  for  APIilS  to  publish  notices  in  the 


Federal  Register  as  discussed  in  the 
previous  item? 

You  may  submit  your  written 
comments  to  the  address  provided  at  the 
beginning  of  this  notice  under  the 
heading  ADDRESSES.  In  addition,  we  will 
be  hosting  a  public  meeting  to  provide 
interested  persons  a  full  opportunity  to 
orally  present  any  data,  views, 
suggestions,  and  questions.  The  public 
meeting  will  be  held  on  November  10, 
1999,  at  the  Washington  Court  Hotel, 
Sagamore  HiU  Room,  525  New  Jersey 
Avenue,  NW.,  Washington,  DC. 

A  representative  of  APHIS  will 
preside  at  the  public  meeting.  Any 
interested  person  may  appear  and  be 
heard  in  person,  by  attorney,  or  by  other 
representative.  Written  statements  may 
be  submitted  and  will  be  made  part  of 
the  meeting  record.  Persons  who  wish  to 
speak  at  the  meeting  will  be  asked  to 
provide  their  name  and  organization. 
We  ask  that  anyone  who  reads  a 
statement  or  submits  a  written  statement 
provide  two  copies  to  the  presiding 
officer  at  the  meeting. 

Registration  for  the  public  meeting 
will  take  place  from  9:30  to  10:00  a.m. 
at  the  meeting  room.  The  public  meeting 
will  begin  at  10  a.m.  and  is  scheduled 
to  end  at  5  p.m.,  local  time.  However, 
the  meeting  may  be  terminated  at  any 
time  after  it  be^s  if  all  persons 
desiring  to  speak  have  been  heard.  If  the 
number  of  speakers  at  the  meeting 
warrants  it,  the  presiding  officer  may 
limit  the  time  for  presentations  so  that 
everyone  wishing  to  speak  has  the 
opportunity. 

We  welcome  all  comments  on  the 
issues  discussed  above  and  encourage 
the  submission  of  ideas  on  any 
associated  topics  or  other  suggestions 
for  the  evaluation  of  risk  and  the 
improvement  of  our  risk  analysis 
processes.  We  will  consider  all 
comments  and  recommendations  we 
receive  in  response  to  this  notice  as  part 
of  our  Business  Practices  Team  review 
initiative  and  the  related  safeguarding 
report  implementation  efforts. 

Done  in  Washington,  DC,  tiiis  4th  day  of 
October,  1999. 
Bobby  R.  Acord, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  99-26360  Filed  10-7-99;  8:45  am] 
BMJJNG  CODE  3410-34-P 
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action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  St.  Joe  Ranger  District  of 
the  Idaho  Panhandle  National  Forest  is 
considering  vegetation  activities  in  the 
East  Slate  Project.  The  project  area  is 
located  approximately  one  mile  west  of 
the  town  of  Avery  on  the  St.  Joe  River. 

The  interdisciplinary  team  has 
reviewed  the  current  conditions  which 
indicated  the  project  area  could  benefit 
from  treatment.  The  purpose  and  need 
is  summarized  below. 

1.  Reduce  the  risk  of  blending  genetic 
material  from  poorly  adapted,  non-local 
ponderosa  pine  trees  planted  earlier  this 
century  with  that  of  the  native 
ponderosa  pine.  Replace  the  poorly 
adapted  trees  with  more  sustainable 
native  species. 

2.  Speed  development  of  larger  stand 
structures  with  large  trees  and  reverse 
the  trend  toward  increasing  dominance 

-by  mid  and  late  succession  species. 

3.  Maintain  larch  dominance  where  it 
is  a  significant  stand  component. 

4.  Promote  vegetation  structures  and 
compositions  that  are  more  consistent 
with  those  which  naturally  occur  under 
fire  and  pathogen  disturbance  regimes. 

5.  Restore  western  white  pine. 

6.  Contribute  wood  to  the  local  timber 
supply  when  timber  is  feasible  and  cost 
effective  and  can  help  achieve 
landscape  objectives. 

7.  Improve  big  game  wildlife  habitat. 

8.  Promote  conditions  for  safe  and 
effective  control  of  prescribed  fires  and 
wildfires. 

9.  Provide  a  safer  vehicle  tum-around 
at  gate  on  Road  #1934. 

The  project  consists  of  vegetation 
management,  including  timber 
harvesting  and  associated  road 
construction  and  prescribed  burning.  It 
also  plans  for  wildlife  habitat   . 
improvement  and  natural  fuels 
reduction  through  burning. 
DATES:  Comments  should  be  postmarked 
on  or  before  NovembefS,  1999.  Please 
include  yoiu  name  and  address  and  the 
name  of  the  project  you  are  commenting 
on. 

ADDRESSES:  Submit  written  comments 
and  suggestions  on  the  proposed 
management  activities  or  request  to  be 
placed  on  Project  mailing  list  to  George 
Bain,  District  Ranger,  St.  Joe  Ranger 
District,  PO  Box  407,  St.  Maries,  ID 
83802.  George  Bain  is  the  Responsible 
Official. 

FOR  FURTHER  INFORMATION  CONTACT:  Pete 
Ratcliffe,  Project  Team  Leader,  St.  Joe 
Ranger  District,  (208)  245^517. 

Comments  received  in  response  to 
this  solicitation,  including  names  and 
addresses  of  those  who  comment,  will 


be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  Parts  215  or  217.  Additionally, 
pursuant  to  7  CFR  1.27(d),  any  person 
may  request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  may  be  granted  in  only 
very  limited  circumstances,  such  as  to 
protect  trade  secrets.  The  Forest  Service 
will  inform  the  requester  of  the  agency's 
decision  regarding  the  request  for 
confidentiality,  and  where  the  request  is 
denied,  the  agency  will  return  the 
submission  and  notify  the  requester  that 
the  comments  may  be  resubmitted  with 
or  without  name  and  address  within  10 
days. 
SUPPLEMENTARY  INFORMATION: 

Vegetation  Management 

Vegetation  management  under  this 
proposal  is  designed  to  meet  several 
needs,  including  providing  timber 
products  to  local  markets,  protecting 
and  enhancing  wildlife  forage  and  cover 
needs,  providing  for  long  term  growth 
and  yield  as  directed  in  the  Idaho 
Panhandle  National  Forests  Forest  Plan, 
increasing  fire  resiliency,  reducing  fire 
hazards,  and  moving  the  vegetation  to 
the  conditions  the  area  historically  had 
in  terms  of  tree  species  composition  and 
density.  Treatment  include: 

Approximately  406  acres  of 
commercial  timber  harvesting  including 
commercial  thinning,  shelterwood 
preparation  and  seed  cuttings,  liberation 
cuts,  sanitation  cuts  and  clearcuts.  This 
would  include  an  estimated  235  acres  of 
clearcuts  with  reserves,  86  acres  of 
commercial  thimming,  18  acres  of 
liberation  cuts,  21  acres  of  sanitation 
salvage,  19  acres  of  seedtree  harvest  and 
27  acres  of  shelterwood  harvest  with 
reserves. 

Approximately  240  acres  of  brush 
field  burning  for  maintenance  of  big 
game  browse  and  wildlife  habitat 
improvement. 

Approximately  203  acres  would  be 
treated  for  natural  fuels  reduction. 

Approximately  1.6  miles  of  road 
construction  to  access  timber  harvesting 
units. 

Preliminary  Issues 

We  expect  issues  and  concerns  with 
this  project  to  include  the  impacts  on 
wildlife,  fish,  water  quality,  and 
recreation,  as  well  as  road  construction. 


clearcutting  and  economic  feasibility. 
Issues  will  be  developed  and  analyzed 
based  on  public  comment  and  the 
interdisciplinary  team's  analysis  of 
effects  on  reasoures.  Alternatives  will  be 
developed  to  modify  or  eliminate  the 
impacts  from  proposed  activities  and 
stiU  meet  the  purpose  for  this  project. 

Additionally,  some  of  the  vegetation 
treatment  may  result  in  opening  of  over 
60  acres.  While  we  would  like 
comments  that  would  affect  alternatives 
early,  comments  on  the  size  of  openings 
and  their  effects  will  be  accepted  for  60 
days  after  publication  of  this  notice. 

The  draft  environmental  impact 
statement  is  expected  to  be  filed  with 
the  Environment  Protection  Agency 
(EPA)  and  available  for  public  review  in 
December  1999.  The  final 
environmental  impact  statement  is 
expected  to  be  completed  in  March 
2000. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  an  alerts  and  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  533  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  statement  may  be  waived 
or  dismissed  by  the  courts.  City  of 
Angoon  v.  Model.  803  F.  2d  1016. 1022 
{9th  Cir.  1986)  and  Wisconsin  Heritages. 
Inc.  V.  Harris,  490  F.  Supp.  1334,  1338 
(E.D.  Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering-issues  and 
concern  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
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Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviews  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

The  United  States  Department  of 
Agriculture  (USDA)  prohibits 
discrimination  in  its  programs  on  the 
basis  of  race,  color,  national  origin,  sex, 
religion,  age,  disability,  political  beliefs, 
and  marital  or  familial  status.  (Not  all 
prohibited  bases  apply  to  all  programs.) 
Persons  with  disabilities  who  require 
alternative  means  of  communication  of 
program  information  (braille,  large 
print,  audiotape,  etc.]  should  contact 
USDA's  TARGET  Center  ad  (202)  720- 
2600  (voice  and  TDD). 

To  file  a  complaint,  write  the 
Secretary  of  Agriculture,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250,  or  call  1-600-245-6340 
(voice)  or  202-720-1127  (TDD).  USDA 
is  an  equal  employment  opportimity 
employer. 

Dated:  September  29, 1999. 
George  Bain, 
St.  Joe  District  Ranger. 
[FR  Doc.  99-26242  Filed  10-7-99;  8:45  am) 
aiLLMO  CODE  3410-11-H 


DEPARTMENT  OF  AGRICULTURE 

ForMtS«rvic« 

^k>rthwMt  Sacramento  Provincial 
Adviaory  Committee  (PAC) 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Northwest  Sacramento 
Provincial  Advisory  Committee  (PAC) 
will  meet  on  Wednesday,  October  13, 
and  Thursday,  October  14, 1999. 
Wednesday's  meeting  will  start  at  the 
Lake  County  Special  Districts  Office, 
230  N.  Main  Street,  Lakeport,  California. 
This  meeting  will  consist  of  a  field  trip, 
starting  from  the  office  at  10:00  a.m.  and 
adjourning  at  4:00  p.m.  The  objective  of 
the  field  trip  is  to  view  the  watershed 
restoration  projects  and  discuss  the 
siltation  issues  at  Rodman  Slough,  and 
Scotts  and  Middle  Creeks.  The  meeting 
on  Thursday  will  start  at  9:00  a.m.  at  the 
Ukiah  Bureau  of  Land  Management 
Field  Office,  2550  North  State  Street, 
Ukiah,  California.  An  update  on 
Northwest  Forest  Plan  activities  in 
Portland  and  preparation  for  the 
Redding  meeting  of  the  Northwest 
Sacramento  PAC  are  on  the  agenda. 


Public  comment  periods  will  be  held 
throughout  both  days.  All  PAC  meetings 
are  open  to  the  public.  Interested 
citizens  are  encouraged  to  attend. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Connie  Hendryx,  USDA,  Klamath 
National  Forest,  1312  Fairlane  Road, 
Yreka,  California  96097;  telephone  530- 
841-4468;  TDD  (530)  841-4573;  email: 
chendryx/rS klamathdfs.fed.us. 

Dated:  October  1, 1999. 
Nancy  J.  Gibson, 
Administrative  Officer. 
(FR  Doc.  99-26282  Filed  10-7-99;  8:45  am] 

BHJJNG  CODE  3410-11-« 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  Uat,  Propoaed  Addttlona 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVEO  ON  OR 
before:  November  8, 1999. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beveriy  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a](2]  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  aU  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated]  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  resxdt  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 


entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2,  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

3.  There  are  no  known  regiUatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OT)ay  Act  (41  U.S.C.  46-48c]  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underljdng  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

Postage  Meter 

7490-00-NSH-OOOl 
NPA:  Southeast  Keller  Corporation, 
Houston,  Texas 

Bag,  Waste  Receptacle 

8105-01-284-2924 
NPA:  Vantech  Enterprises,  Vancouver, 
Washington 

Services 

Base  Supply  Center  and  Operation  of 
Individual  Equipment  Element  Store 

Little  Rock  Air  Force  Base,  Arkansas 
NPA:  Alphapointe  Association  for  the 
Blind,  Kansas  City,  Missouri 

Food  Service  Attendant 

Delaware  Air  National  Guard  Base,  New 

Castle  County  Airport,  New  Castle, 

Delaware 
NPA:  Elwyn,  Inc.,  Concordville, 

Pennsylvania  a>its  facility  in  Aston, 

Pennsylvania 
Beverly  L.  Milkman, 
Executive  Director. 

[FR  Doc.  9»-26369  Filed  10-7-99;  8:45  am] 
BUJNO  CODE  OSKOI-F 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 
PROCUREMENT  UST  ADDITIONS 

AGENCY:  Committee  for  Pm-chase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  Procurement 

List. 
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summary:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  November  8, 1999. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
^  Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  July 
23,  August  13  and  27, 1999,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (64  F.R.  39968,  44198 
and  46880)  of  proposed  additions  to  the 
Procurement  Ust. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  services  and  impact  of  the  additions 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  services  listed 
below  are  suitable  for  prociirement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regidatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46— 48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  services 
are  hereby  added  to  the  Procurement 
List: 

Administrative  Services 

Office  of  the  U.S.  Trade  Representative," 
1724  F  Sti«et,  NW  and  600  17th 
Street,  NW,  Washington,  DC 

Grounds  Maintenance 

Fox  Island  Acoustic  Laboratory,  630  3rd 
Avenue,  Fox  Island,  Washington 

Janitorial/Custodial 

U.S.  Geological  Survey,  1209  Orca 
Street,  AjDchorage,  Alaska 


Janitorial/Custodial 

Biuldings  1714, 1830  and  1831,  Fort 
Polk,  Louisiana 

Operation  of  Individual  Equipment 
Element  Store 

Randolph  Air  Force  Base,  Texas 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 

[FR  Doc.  99-26370  Filed  10-7-99;  8:45  am] 
niXING  CODE  6353-01-P 


BROADCASTING  BOARD  OF 
GOVERNORS 

Sunshine  Act  Meeting 

DATE  AND  TIME:  October  13, 1999;  9  a.m.- 
10:30  a.m.;  October  14,  1999;  8:30  a.m.- 
12:00  noon. 

place:  Cohen  Building,  Room  3321,  330 
Independence  Ave.,  SW,  Washington, 
DC  20547. 

CLOSED  MEETING:  The  members  of  the 
Broadcasting  Board  of  Governors  (BBG) 
will  meet  in  closed  session  to  review 
and  discuss  a  number  of  issues  relating 
to  U.S.  Government-funded  non- 
military  international  broadcasting. 
They  will  address  internal  procedural, 
budgetary,  and  personnel  issues,  as  well 
as  sensitive  foreign  policy  issues 
relating  to  potential  options  in  the  U.S. 
international  broadcasting  field.  This 
meeting  is  closed  because  if  open  it 
likely  would  either  disclose  matters  that 
would  be  properly  classified  to  be  kept 
secret  in  the  interest  of  foreign  policy 
under  the  appropriate  executive  order  (5 
U.S.C.  552b(c)(l)  or  would  disclose 
information  the  prematiire  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action.  (5  U.S.C.  552b(c)(9){B)). 
In  addition,  part  of  the  discussion  will 
relate  solely  to  the  internal  personnel 
and  organizational  issues  of  the  BBG  or 
the  Lntemational  Broadcasting  Bureau. 
(5  U.S.C.  552b(c)(2)  and  (6)). 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Persons  interested  in  obtaining  more 
information  should  contact  either 
Brenda  Hardnett  or  John  Lindberg  at 
(202) 401-3736. 

Dated:  October  6, 1999. 
JoliB  A.  Lindburg, 

Legal  Counsel  and  Acting  Executive  Director. 
(FR  Doc  99-26566  Filed  10-6-99;  3:14  pm] 
BILLINQCOOE  SZSO-OI-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

National  Defense  Stoclcpile  Marlcet 
Impact  Committee  Request  for  Public 
Comments 

agency:  Office  of  Sh^tegic  Industries 
and  Economic  Security,  Bureau  of 
Export  Administration,  U.S.  Department 
of  Commerce. 

ACTKM:  Notice  of  request  for  public 
comment  on  the  potential  market 
impact  of  proposed  disposals  of  excess 
commodities  currenUy  held  in  the 
National  Defense  Stockpile  under  the 
Fiscal  Year  2001  Annual  Materials  Plan 
(AMP)  and  revisions  to  commodity 
disposals  approved  under  the  FY  2000 
AMP. 

SUMMARY:  This  notice  is  to  advise  the 
public  that  the  National  Defense 
Stockpile  Market  Impact  Committee  (co- 
chaired  by  the  Departments  of 
Commerce  and  State)  is  seeking  public 
comment  on  the  potential  market 
impact  of  proposed  disposals  of  excess 
materials  from  tlie  National  Defense 
Stockpile  as  set  forth  in  Attachment  1  to 
this  notice. 

DATES:  Comments  must  be  received  by 
November  8. 1999. 

ADDRESSES:  Written  comments  should 
be  sent  to  Richard  V.  Meyers,  Co-Chair, 
Stockpile  Market  Impact  Committee, 
Office  of  Strategic  Industries  and 
Economic  Security,  Room  3876,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  FAX  (202) 
482-5650. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  V.  Meyers,  Office  of  Strategic 
Industries  and  Economic  Security,  U.S. 
Department  of  Commerce,  (202)  482- 
3634:  or  Stephen  H.  MuUer,  Office  of 
International  Energy  and  Commodity 
Policy,  U.S.  Department  of  State.  (202) 
647-3423;  co-chairs  of  the  National 
Defense  Stockpile  Market  Impact 
Committee, 

SUPPLEMENTARY  INFORMATION:  Under  the 
authority  of  the  Strategic  and  Critical 
Materials  Stock  Piling  Act  of  1979,  as 
amended,  (50  U.S.C.  98  et  seq.),  the 
Department  of  Defense  (DOD),  as 
National  Defense  Stockpile  Manager, 
maintains  a  stockpile  of  strategic  and 
critical  materials  to  supply  the  military, 
industrial,  and  essential  civilian  needs 
of  the  United  States  for  national 
defense.  Section  3314  of  the  Fiscal  Year 
(FY)  1993  National  Defense 
Authorization  Act  (NDAA)  (50  U.S.C. 
98h-l)  formally  established  a  Market 
Impact  Committee  (the  Committee)  to 
"advise  the  National  Defense  Stockpile 
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Manager  on  the  projected  domestic  and 
foreign  economic  effects  of  all 
acquisitions  and  disposals  of  materials 
from  the  stockpile  *  *  *."The 
Committee  must  also  balance  market 
impact  concerns  with  the  statutory 
requirement  to  protect  the  Government 
against  avoidable  loss. 

The  Committee  is  comprised  of 
representatives  from  the  Departments  of 
Commerce,  State,  Agriculture,  Defense, 
Energy,  Interior,  Treasury,  and  the 
Federal  Emergency  Management 
Agency,  and  is  co-chaired  by  the 
Departments  of  Commerce  and  State. 
The  FY  1993  NDAA  directs  the 
Committee  to  "consult  from  time  to  time 
with  representatives  of  producers, 
processors  and  consumers  of  the  types 
of  materials  stored  in  the  stockpile." 

Attachment  1  lists  the  current  FY 
2000  AMP  quantities,  the  proposed 
revisions  to  the  FY  2000  AMP 
quantities,  and  the  proposed  FY  2001 
AMP.  The  Committee  is  seeking  public 
comment  on  the  potential  market 
impact  of  the  sale  of  these  materials  as 
proposed  in  the  revised  FY  2000  AMP 
and  FY  2001  AMP. 

The  quantities  listed  in  Attachment  1 
are  not  sales  target  disposal  quantities. 
They  are  only  a  statement  of  the 
proposed  maximum  disposal  quantity  of 


each  listed  material  that  may  be  sold  in 
a  particular  fiscal  year.  The  quantity  of 
each  material  that  will  actually  be 
offered  for  sale  will  depend  on  the 
market  for  the  material  at  the  time  as 
well  as  on  the  quantity  of  each  material 
approved  for  disposal  by  Congress. 

The  Committee  requests  that 
interested  parties  provide  written 
comments,  supporting  data  and 
documentation,  and  any  other  relevant 
information  on  the  potential  market 
impact  of  the  sale  of  these  commodities. 
AlUiough  comments  in  response  to  this 
Notice  must  be  received  by  November  8, 
1999  to  ensure  full  consideration  by  the 
Conmiittee,  interested  parties  are 
encouraged  to  submit  additional 
comments  and  supporting  information 
at  any  time  thereaiter  to  keep  the 
Committee  informed  as  to  the  market 
impact  of  the  sale  of  these  commodities. 
Public  comment  is  an  important 
element  of  the  Committee's  market 
impact  review  process. 

Public  comments  received  will  be 
made  available  at  the  Department  of 
Commerce  for  public  inspection  and 
copying.  Material  that  is  national 
security  classified  or  business 
confidential  will  be  exempted  from 
public  disclosure.  Anyone  submitting 
business  confidential  information 


should  clearly  identify  the  business 
confidential  portion  of  the  submission 
and  also  provide  a  non-confidential 
submission  that  can  be  placed  in  the 
public  file.  Communications  from 
agencies  of  the  United  States 
Government  will  not  be  made  available 
for  public  inspection. 

Tlie  public  record  concerning  this 
notice  will  be  maintained  in  the  Bureau 
of  Export  Administration's  Records 
Inspection  Facility,  Room  4525,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW, 
Washington,  DC  20230,  telephone  (202) 
482-5653.  The  records  in  this  facility 
may  be  inspected  and  copied  in 
accordance  with  the  regulations 
published  in  part  4  of  Title  15  of  the 
Code  of  Federal  Regiilations  (15  CFR  4.1 
et  seq.). 

Information  about  the  inspection  and 
copying  of  records  at  the  facility  may  be 
obtained  from  Ms.  Margaret  Comejo,  the 
Bureau  of  Export  Administration's 
Freedom  of  Information  Officer,  at  the 
above  address  and  telephone  nimiber. 

Dated:  October  5, 1999. 

R.  Roger  Majak, 

Assistant  Secretary  for  Export 
Administration. 

Attachment  1 


Proposed  Annual  Material  Plans  for  FY  2001  and  Revised  FY  2000 


Material 


Aluminum  Oxide,  Abrasive 

Aluminum  Oxide.  Fused  Cmde  .... 

Analgesics 

Antimony  „ 

Asbestos  (all  types) 

Bauxite,  Metallurgical  (Jamaican) 
Bauxite,  Metallurgical  (Surinam)  .. 

Bauxite,  Refractofy 

Beryl  Ore 

Beryllium  Metal 

Beryllium  Copper  Master  Alloy 

Cadmium  

Celestite 

Chromite,  Chemical 

Chromite,  Metallurgical .._ 

Chromite,  Refractory  

Chromium,  Ferro 

Chromium,  Metal 

Cobalt 


ColumtNum,  Cartxde  Powder 

ColumtMum  Concentrates  (Minerals) 

Columbium,  Fen^o „ 

Columbium  Metal  Ingots  

Diamond  Sort  

Diamond  Dies 

Diamond  Stone  

Fluorspar,  Metallurgical 

Germanium 

Graphite 


Units 


Iodine 

Jewel  Bearings 

Kyanite  

Lead  


ST 

ST 

AMALb 

ST 

ST 

LDT 

LDT 

LGT 

ST 

ST 

ST 

LB 

SDT 

SDT 

SDT 

SDT 

ST 

ST 

LB  Co 

LBCb 

LBCb 

LBCb 

LBCb 

CT 

PC 

CT 

SDT 

KG 

ST 

LB 

PC 

SDT 

ST 


Current  FY 
2000  quantity 


6,000 

65,000 

12,815 

5.000 

20,000 

2,000,000 

1,500,000 

M,000 

2,000 

40 

1,250 

1,200,000 

3,600 

100,000 

250,000 

100,000 

150,000 

0 

6,000,000 

■21,500 

200,000 

•     400,000 

20,000 

'  65,000 

1 5,000 

1,000,000 

50,000 

8.000 

3,760 

1,000,000 

56,000,000 

150 

60,000 


Revised  FY 
20O0  quantity 


6,000 

65,000 

12,815 

5,000 

20,000 

2,000,000 

1,500,000 

M,000 

4,000 

40 

1,500 

1,200,000 

3,600 

100.000 

250,000 

100,000 

150,000 

500 

6,000,000 

21,500 

200,000 

400,000 

20,000 

'0 

^5,000 

1,000,000 

60,000 

8,000 

3,760 

1,000,000 

56,000,000 

150 

60,000 


Proposed  FY 
2001  quantity 


6,000 

5,000 

12,815 

5,000 

0 

2,000,000 

1 1.000,000 

M.OOO 

4,000 

40 

1,500 

1.200,000 

3.600 

'  100,000 

1250,000 

100.000 

150,000 

500 

6,000,000 

121,500 

200,000 

1300,000 

20,000 

isibbb 

1,000,000 

60,000 

8,000 

3,760 

1,000,000 

56,000,000 

1150 

60,000 
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Proposed  Annual  Material  Plans  for  FY  2001  and  Revised  FY  2000— Continued 


Material 


Manganese,  Battery  Grade  Natural  ... 
Manganese,  Battery  Grade  Synthetic 

Manganese,  Chemical  Grade  

Manganese,  Ferro 

Manganese,  Metal  Electrolytic  

Manganese,  Metallurgical  Grade  ....... 

Mica  (All  Types)  

Palladium 

Platinum  ,.„...; 

Platinum-Indium „. 

SM\^tt  Mwn  It?      ...*•»■■■■(•••••••••••»■••»•■». 

Quinine  

Sebactc  Acid  

Silver  (tor  coinage) 

Talc 


Tantalum  Carbide  Powder 

Tantalum  Metal  Ingots  

Tantalum  Metal  Powder  .... 

Tantalum  Minerals 

Tantalum  Oxide 

Thorium  Nitrate^ 

Tin  


Titanium  Sponge 

Tungsten,  Carbide  Powder 

Tungsten,  Pent) 

Tungsten,  Metal  Powder 

Tungsten  Ores  &  Concentrates  ....... 

Vegetable  Tannin  Extract,  Chestnut 
Vegetable  Tannin  Extract,  Quebrac. 
Vegetable  Tannin  Extract,  Wattle  .... 

Zinc 

Zirconium  (Baddeleyite)  


Units 


SDT 

SDT 

SDT 

ST 

ST 

SDT 

LB 

TROz 

TROz 

TROz 

Oz 

Oz 

LB 

TrOz 

ST 

LBTa 

LBTa 

LBTa 

LBTa 

LBTa 

LB 

MT 

ST 

LBW 

LBW 

LBW 

LBW 

LT 

LT 

LT 

ST 

SDT 


CunwTt  FY 
2000  quantity 


30.000 

3,011 

40,000 

50,000 

2.000 

250,000 

2,260,000 

200.000 

125,000 

M.450 

750.000 

750,000 

400,000 

10,000,600 

1.000 

4,000 

40,000 

50,000 

200,000 

20,000 

6,494.891 

12.000 

5.000 

1.000,000 

300,000 

150,000 

3,000,000 

M.lOO 

16,000 

1 6,500 

50,000 

17,383 


Revised  FY 
2000  quantity 


30.000 

3.011 

40,000 

50.000 

2,000 

250,000 

2,260,000 

200.000 

125.000 

M.OOO 

750,000 

1,000,000 

400,000 

10,000.000 

1.000 

4.000 

40,000 

50,000 

200,000 

20,000 

6,494.891 

12,000 

5,000 

1,000,000 

300.000 

150,000 

3.000,000 

M.100 

16,000 

1 6.500 

50,000 

17.383 


Proposed  FY 
2001  quantity 


30.000 

'3.011 

40,000 

50.000 

2.000 

250,000 

2,260,000 

200,000 

125.000 

M,000 

750.000 

M, 000.000 

400,000 

10,000,000 

1.000 

4.000 

40,000 

50.000 

200,000 

20.000 

'  7.091 .891 

12.000 

5.000 

1,000,000 

300,000 

150,000 

3.000,000 

M.100 

16,000 

1 6,500 

50,000 

M7,383 


NoIm: 

'  FY  2000  entries  (current  or  proposed  revision)  are  an  adjustment  to  available  inventory, 
remaining  sales  authority  or  inventory. 
^The  radioactive  nature  of  this  material  may  restrict  sales  or  disposal  options. 


For  FY  2001  entries,  actual  quantity  wiH  be  limited  to 


(FR  Doc.  99-26394  Filed  10-7-99;  8:45  am] 
BHJJNG  CODE  3510-33-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.092899E] 

Quit  of  Mexico  Rshery  IManagement 
Councii;  Pubiic  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene  a 
public  meeting  of  the  Law  Enforcement 
Advisory  Panel  (AP). 

DATES:  This  meeting  will  be  held  on 
October  21, 1999,  from  1:00  p.m.  to  5:00 
p.m. 

ADDRESSES:  This  meeting  will  be  held  at 
the  Casino  Magic  -  Biloxi,  195  Beach 


Boulevard,  Biloxi,  MS  39530;  telephone: 
800-562-4425. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Leard,  Senior  Fishery  Biologist, 
Gulf  of  Mexico  Fishery  Management 
Coimcil;  telephone:  813-228-2815. 
SUPPLEMENTARY  INFORMATION:  The  Law 
Enforcement  AP  will  convene  to  review 
a  discussion  paper  for  vessel  monitoring 
systems  (VMS)  and  possible 
applications  to  fisheries  in  the  Gulf  of 
Mexico.  The  Law  Enforcement  AP  will 
also  be  provided  with  a  presentation  of 
potential  VMS  operations  by  the  NMFS. 
The  Law  Enforcement  AP  will  also 
review  an  Options  Paper  for  Additional 
Bycatch  Reduction  Requirements  in  the 
Eastern  Gulf  and  an  Options  Paper  to 
Implement  a  Moratorium  on  the 
Issuance  of  Additional  Charter  Boat 
Permits.  Other  topics  of  interest  are  a 
discussion  of  requiring  operators  of 
shrimp  and  reef  fish  vessels  in  the 
eastern  Gulf  to  have  a  federally  issued 
permit,  as  well  as  status  reports  on  the 


implementation  of  various  amendments 
and  regulatory  amendments  to  fishery 
management  plans  previously  approved 
by  the  Coimcil. 

The  Law  Enforcement  AP  consists  of 
chief  enforcement  agents  for  the  state 
and  Federal  fishery  agencies  in  the  Gulf 
area  who  advise  the  Council  on  fishery 
issues. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  the  panel  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  those  issues  may  not  be  the  subject 
of  formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  identified  in  this  notice  and 
any  issues  arising  after  publication  of 
this  notice  that  reqiure  emergency 
action  imder  section  305(c)  of  the 
Magnuson-Stevens  Act,  provided  the 
public  has  been  notified  of  the  Coimcil 's 
intent  to  take  final  action  to  address  the 
emeigency. 

Special  Accommodatioiis 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
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sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Aiford  at  the  Council  (see 
ADOAESSES)  by  October  14, 1999. 

Dated:  September  30, 1999. 
Bruce  C.  Morebead, 
Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
IFR  Doc.  9»-26391  Filed  10-7-99;  8:45  am] 
BIUJNO  COOe  3810-3»-F 

DEPARTMENT  OF  COMMERCE 

NatiofMl  OcMnic  and  Atmospheric 
Admlnialration 

P.D.  1004MF] 

Pacific  Flahary  IManagemant  Councii; 
Public  Maating 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Notice  of  public  meeting. 

summary:  The  Pacific  Fishery 
Management  Council's  (Coimcil)  Highly 
Migratory  Species  Advisory  Subpanel 
(HMSAS)  will  hold  a  working  meeting 
which  is  open  to  the  public. 
DATES:  The  HMSAS  working  meeting 
will  begin  at  10  a.m.  on  Friday.  October 
22, 1999  and  will  continue  until  5  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
NMFS  Southwest  Regional  Office,  501 
W.  Ocean  Blvd.,  Suite  4200,  Long 
Beach,  CA;  telephone:  (562)  980-4000. 

Council  address:  Pacific  Fishery 
Management  Council,  2130  SW  Fifth 
Avenue,  Suite  224,  Portland,  OR  97201. 
FOR  FVmTHER  MFORMATKM  CONTACT: 
Larry  Six,  Executive  Director;  telephone: 
(503) 326-6352. 

SUPftfMENTARY  INFORMATION:  The 
primary  purpose  of  the  meeting  is  to 
review  public  comments  from  scoping 
sessions  and  make  recommendations  to 
the  Council  regarding  issues  to  be 
addressed  in  the  fishery  management 
plan  for  highly  migratory  species  of  the 
West  Coast. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  Coimcil  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  those  issues  may  not  be  the  subject 
of  formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  listed  in  this  notice  and  any 
issues  arising  after  publication  of  this 
notice  that  require  emergency  action 
imder  section  305(c)  of  the  Magnuson- 
Stevens  Act,  provided  the  public  has 
been  notified  of  the  Council's  intent  to 


take  final  action  to  address  the 
emergency. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Mr. 
John  Rhoton  at  (503)  326-6352  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  CJctober  5. 1999. 
Richard  W.  Surdi. 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  9»-26389  Filed  10-7-99;  8:45  am] 

BUXmO  COOE  3510-22-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  AUnoapharic 
Administration 

p.D.  100599E] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Gulf  of  Mexico  Fishery 

Management  Council  will  convene  a 

public  meeting  via  conference  call  of  the 

Reef  Fish  Stock  Assessment  Panel 

(RFSAP). 

DATES:  This  meeting  will  be  via 

conference  call  on  October  22, 1999, 

beginning  at  10:00  a.m. 

ADDRESSES:  See  SUPPLEMENTARY 

INFORMATION  for  locations  of  listening 

stations. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Atran,  Population  Dynamics 
Statistician,  Gulf  of  Mexico  Fishery 
Management  Council;  telephone:  813- 
228-2815. 

SUPPLEMENTARY  INFORMATION:  The 
listening  stations  are  as  follows: 

1.  NMFS  Southeast  Regional  Office, 
9721  Executive  Center  Drive,  North,  St. 
Petersburg,  FL  33702 

Contact:  Georgia  Cramnore; 
telephone:  727-570-5305. 

2.  NMFS  Panama  City  Laboratory, 
3500  Delwood  Beach  Road,  Panama 
City,  FL  32408 

Contact:  Herb  Kumpf;  telephone:  850- 
234-6541. 

The  RFSAP  will  evaluate  new 
information  on  gag  biology  that  was 
presented  to  the  Council  during  its 


development  of  the  revised  Regulatory 
Amendment  to  Set  1999  Gag/Black 
Grouper  Management  Measures.  This 
new  information  includes  reports 
prepared  by  Dr.  Chris  Koenig  (Florida 
State  University,  Dr.  Robert  Chapman 
(South  Carolina  Department  of  Natural 
Resources),  and  other  academic  and 
state  scientists;  plus  an  evaluation  and 
response  to  the  analyses  prepared  for 
Southeastern  Fisheries  Association  by 
Dr.  Trevor  Kenchington  (Gadus 
Associates)  and  other  independent 
scientists  retained  by  Dr.  Kenchington. 
A  review  of  these  materials  was 
originally  scheduled  to  be  conducted 
during  a  September  20-24, 1999 
meeting  of  fiie  RFSAP,  but  was  deferred 
due  to  time  constraints.  The  RFSAP  is 
composed  of  biologists  who  are  trained 
in  the  specialized  field  of  population 
dynamics.  A  copy  of  the  agenda  can  be 
obtained  by  contacting  the  Council  (see 
ADDRESSES). 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  the  RFSAP  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  those  issues  may  not  be  the  subject 
of  formal  action  during  this  meeting. 
Actions  of  the  RFSAP  will  be  restricted 
to  those  issues  specifically  identified  in 
the  agenda  and  any  issues  arising  after 
publication  of  this  notice  that  require 
emergency  action  under  section  305(c) 
of  the  Magnuson-Stevens  Act,  provided 
the  public  has  been  notified  of  the  , 
Council's  intent  to  take  action  to 
address  the  emergency. 

Special  Acconmiodadoiis 

The  listening  stations  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Anne  Aiford  at  the 
Council  (see  ADDRESSES)  by  October  15. 
1999. 

Dated:  October  5, 1999. 
Bruce  C.  Morehead, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-26409  Filed  10-7-99;  8:45  am) 

BILUNG  COOE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

Nationai  Oceanic  and  Atmospheric 
Administration 

P.D.  060599C] 

Talcing  and  importing  Marine 
Mammals;  Taidng  Marine  Mammals 
Incidental  to  Rocicet  Launchea 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
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Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  issuance  of  a 

modification  to  a  letter  of  authorization. 

SUMMARY:  NNfFS  has  amended  the  Letter 
of  Authorization  (LOA)  issued  on  April 
2, 1999,  to  the  30*  Space  Wing,  U.S.  Air 
Force  at  Vandenberg  Air  Force  Base, 
California  (Vandenberg),  to  include  an 
additional  rocket  type  to  its  list  of 
launch  vehicles  authorized  to  harass 
seals  and  sea  lions  incidental  to  laimch 
activities. 

DATES:  Effective  fi-om  October  14, 1999, 
through  April  2,  2000. 
ADDRESSES:  A  copy  of  the  request  for 
modification,  the  LOA  and  the 
supporting  docimientation  are  available 
for  review  during  regular  business  hours 
in  the  following  offices:  Office  of 
Protected  Resources,  NMFS,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910,  and  the  Southwest  Region, 
NMFS.  501  West  OtJban  Boulevard. 
Suite  4200,  Long  Beach,  CA  90802. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  HoUingshead,  Office  of 
Protected  Resources,  NMFS,  (301)  713- 
2055.  or  Christina  Fahy.  NMFS.  (562) 
980-4023. 

SUPPLEMENTARY  INFORMATION:  Section 
101(a)(5)(A)  of  the  Marine  Mammal 
Protection  Act  (16  U.S.C.  1361  et  seq.; 
the  MMPA)  directs  NMFS  to  allow,  on 
request,  the  incidental,  but  not 
intentional,  taking  of  small  numbers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
conmiercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  regulations  are  issued. 
Under  the  MMPA,  the  term  "taking" 
means  to  harass,  hunt,  capture,  or  kill  or 
to  attempt  to  harass,  himt,  capture  or 
kill  marine  mammals. 

Permission  may  be  granted  for  periods 
up  to  5  years  if  NMFS  finds,  after 
notification  and  opportunity  for  public 
comment,  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stock(s)  of  marine  mammals  and  will 
not  have  an  unmitigable  adverse  impact 
on  the  availability  of  the  species  or 
stock(s)  for  subsistence  uses.  In 
addition,  NMFS  must  prescribe 
regulations  that  include  permissible 
methods  of  taking  and  other  means 
effecting  the  least  practicable  adverse 
impact  on  the  species  and  its  habitat 
and  on  the  availability  of  the  species  for 
subsistence  uses,  paying  particular 
attention  to  rookeries,  mating  grotmds. 
and  areas  of  similar  significance.  The 
regulations  must  include  requirements 
pertaining  to  the  monitoring  "and 
reporting  of  such  taking.  Regulations 
governing  the  taking  of  seals  and  sea 


lions  incidental  to  missile  and  rocket 
launches,  aircraft  flight  test  operations, 
and  helicopter  operations  at  Vandenberg 
were  published  on  March  1, 1999  (64  FR 
9925),  and  remain  in  effect  until 
December  31.  2003. 

In  accordance  with  the  MMPA,  as 
amended,  and  implementing 
regulations,  a  1-year  LOA  to  take  small 
numbers  of  seals  and  sea  lions  was 
issued  on  April  2, 1999,  to  the  30* 
Space  Wing  (64  FR  17145,  April  8, 
1999).  On  August  3, 1999,  the  30*  Space 
Wing  requested  NMFS  to  amend  the 
LOA  to  include  a  new  rocket,  the 
Minotaur,  to  the  list  of  rockets 
authorized  to  take  harbor  seals  and 
California  sea  lions  incidental  to 
activities  at  Vandenberg.  The  U.S.  Air 
Force  did  not  request  NMFS  to  increase 
the  number  of  annual  laimches  fi-om 
Vandenberg  that  are  authorized  to  take 
marine  mammals  under  the  LOA. 

Comments  and  Responses 

On  August  18. 1999  (64  FR  44893), 
NMFS  published  a  notice  of  receipt  of, 
and  requested  public  comment  on,  the 
request.  During  the  15-day  public 
comment  period,  one  letter  was 
received.  The  U.S.  Marine  Mammal 
Commission  noted  that  it  had  no 
objection  to  NMFS' issuance  of  the    " 
requested  modification. 

Discussion  and  Analjrsis 

Spaceport  Systems  International  (SSI) 
wants  to  begin  laimching  the  OSP  Space 
Laimch  Vehicle,  the  Minotaur  rocket, 
from  the  California  Commercial 
Spaceport  (CCS)  on  Vandent)erg.  The 
Minotaur  contains  2  segments  of 
Minuteman  II  solid-fuel  motors  and  2 
Orion  upperstage  motors.  According  to 
SSI,  the  sound  emitted  during  the 
laimch  should  be  no  more  than  what  a 
Minuteman  n  would  emit. 

Because  this  is  a  new  launch  vehicle, 
it  was  not  included  in  the  LOA  issued 
to  Vandenberg  on  April  2, 1999. 
Therefore,  in  order  for  NMFS  to 
authorize  the  takings  by  harassment 
incidental  to  this  new  rocket,  NMFS 
must  be  assured  that  the  takings  will  not 
exceed  the  level  of  incidental 
harassment  considered  when  it  made  its 
negligible  impact  finding  on  March  1, 
1999  (64  FR  9925).  First.  Vandenberg  is 
authorized  to  harass  piimipeds 
incidental  to  10  missile  launches  fi-om 
North  Vandenberg  and  20  rocket 
launches  annually  fi-om  South 
Vandenberg.  This  authorized  level  of 
launches  for  incidental  takes  of  marine 
mammals  will  not  be  modified  by 
NMFS  to  add  this  additional  rocket  to 
the  LOA.  Second,  as  mentioned 
previously,  the  Minotaur  rocket  consists 
of  the  first  two  segments  of  Minuteman 


n  solid-fuel  motors  and  two  Orion 
upperstage  motors.  For  incidental  takes 
of  pinnipeds  on  the  Vandenberg 
coastline,  only  the  first  one  or  two 
motors  are  important  for  assessing 
impacts  along  the  California  coast.  The 
Minotaur,  like  the  Minuteman  II 
missiles  launched  from  North 
Vandenberg,  use  Thiokol  first-stage 
rocket  motor  with  202,500  pounds  (lbs) 
of  thrust  and  a  second-stage  motor  made 
by  Aerojet  with  60,000  lbs  of  thrust.  As 
a  result,  launch  noises  would  be  similar 
to  those  expected  at  North  Vandenberg 
during  a  Minuteman  11  launch. 

Third,  Vandenberg  has  requested  a 
small  take  of  harbor  seals  (and  possibly 
a  few  California  sea  lions)  by  incidental 
harassment  for  this  rocket  launched 
fi-om  the  CCS,  an  area  close  to  Space 
Launch  Complex  (SLC)-6.  While  the 
CCS  was  identified  in  the  30*  Space 
Wing's  July  11, 1997,  application  for  a 
small  take  authorization  and  in  the  U.S. 
Air  Force's  Programmatic  Operations 
Environmental  Assessment  for  small 
takes  of  marine  mammals,  because  the 
CCS  was  under  construction  at  the  time, 
no  rocket  types  were  identified  for 
launching  at  that  time  of  the  application 
to  NMFS.  As  a  result,  an  incidental  take 
assessment  could  not  be  made  for  this 
location  by  either  NMFS  or  the  30* 
Space  Wing  during  the  rulemaking. 
However,  impacts  to  pinnipeds  fit)m 
launches  at  nearby  SLC-6  by  Lockheed 
Martin's  family  of  Athena  rockets  was 
analyzed  on  July  21, 1998  (63  FR  39055) 
and  previously  (see  60  FR  24840,  May 
10,  1995). 

Finally,  because  the  Minotaur  rocket's 
first  stage  solid-fuel  booster  is  half  the 
size  of  the  first-stage  booster  of  the 
Athena  1  launched  from  SLC-6,  it  can 
be  expected  to  impact  the  nearby  harbor 
seal  haulouts  to  a  lesser,  but  unknown, 
level  than  the  Athena.  NMFS  estimated 
that  the  Athena  rocket  would,  under 
typfcal  conditions,  result  in  a  sound 
pressure  level  of  127  dB  (107  dBA)  re 
20  ^Pa  at  the  harbor  seal  haulouts  at 
Roclqr 

Point,  which  are  about  1.5  mi  (2.4  km) 
to  the  south  and  southwest  of  SLC-6. 
This  level  Is  sufficient  to  cause  harbor 
seals  to  leave  the  beach  at  Point 
Arguello,  Rocky  Point,  and  Boathouse 
Flats.  However,  because  the  CCS  is  only 
1  mile  (1.6  km)  fitsm  the  closest  haulout 
at  Rocky  Point  whereas  SLC-6  is 
approximately  2.5  mi  (4.0  km)  away 
from  the  nearest  haulout,  NMFS  expects 
that  SPLs  fitjm  the  launch  of  the 
Minotaur  will  be  similar  to  levels 
expected  from  the  Athena  rocket  at  the 
Rocky  Point  haulout. 

Because  the  addition  of  the  Minotaur 
rocket  to  the  launch  list  at  Vandenberg 
will  not  result  in  an  increase  in  the 
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number  of  launches  authorized  to  take 
pinnipeds  imder  the  LOA,  ^4MFS  does 
not  expect  additional  cumulative 
impacts  to  occur  and  therefore,  NMFS 
has  determined  that  the  takes  will 
remain  small  and  not  have  more  than  a 
negligible  impact  on  seals  and  sea  lions 
at  Vandenberg. 

Monitoring  and  Reporting 

Because  this  is  a  new  launch  vehicle, 
the  30^  Space  Wing  is  required  imder 
the  LOA  to  measure  the  noise  profiles 
from  the  rocket  at  the  time  of  its  first 
laimch  and  to  monitor  impacts  on 
marine  mammals  at  nearby  active, 
pinniped  haulouts. 

Dated:  October  4. 1999. 
Art  leflei's. 

Deputy  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-26390  Filed  10-7-99;  8:45  am) 
MJJNQ  COOC  3S1«-2>-F 


COMMITTEE  FOR  THE 
IMPLEMEHTATION  OF  TEXTILE 
AGREEMENTS 

AimouncenMtit  of  Import  RMtraint 
UmW»  lor  Cftrtn  Wool  and  Man  Made 
Fftar  TaxtHa  Producta  Prodiicad  or 
Manutaeturad  In  tha  Ciacli  Republic 

October  4. 1999. 

agency:  CcHnmittee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1,  2000. 
FOR  FURTHER  MFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  R^orts  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Apricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
the  Czech  Republic  and  exported  during 
the  period  January  1 ,  2000  through 
December  31,  2000  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Roimd 


Agreement  on  Textiles  and  Clothing 
(ATC). 

In  l^e  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  2000  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schmiule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23, 1998). 
Information  regarding  the  2000 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements         * 

October  4, 1999. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3, 1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1,  2000,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  wool  and  man-made  fiber  textile  products 
in  the  following  categories,  produced  or 
manufactured  in  the  Czech  Republic  and 
exported  during  the  twelve-month  period 
beginning  on  January  1,  2000  and  extending 
tlirough  December  31,  2000,  in  excess  of  the 
following  limits: 


Category 

Twatve-mofTth  restraint  limit 

410 

1,641,811  square  meters. 

433 

6,448  dozen. 

435  

4,242  dozen. 

443  

78,604  numbers. 

624 

2,533,942  square  meters. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  alx)ve  categories  exported 
during  1999  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  October  1, 1998)  to  the  extent 
of  any  unfilled  balances.  In  the  event  the 
limits  established  for  that  period  have  been 
exhausted  by  previous  entries,  such  products 
shall  be  charged  to  the  limits  set  forth  in  this 
directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  a^irs 


exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(PR  Doc.  99-26376  Filed  10-7-99;  8:45  am] 
BHJJNG  CODE  3S10-OR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcamant  of  Import  Raatralnt 
UroHa  and  Quarantaad  Accaaa  Lavala 
for  Cartam  Cotton,  Wool  and  Man- 
Mada  FIbar  Taxtlla  Producta  Producad 
or  Manufacturad  In  Quatamala 

October  4, 1999. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTXM:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

import  limits  and  guaranteed  access 

levels. 

EFFECTIVE  DATE:  January  1,  2000. 
FOR  FURTHER  MFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re-  ■ 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Anthority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  import  restraint  limits  and 
guaranteeid  access  levels  for  textile 
jwoducts,  produced  or  manufactured  in 
Guatemala  and  exported  diuring  the 
period  January  1 ,  2000  through 
December  31,  2000  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC). 

In  ihe  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
limits  and  guaranteed  access  levels  for 
2000. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
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Federal  Register  notice  63  PR  71096, 
published  on  December  23, 1998). 
Information  regarding  the  2000 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notice  63  FR  16474, 
published  on  April  3, 1998. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Conunittee  for  the  Implementation  of  Textile 
Agreements 
October  4, 1999.- 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3,  1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1,  2000,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Guatemala  and 
exported  during  the  period  beginning  on 
January  1,  2000  and  extending  through 
December  31,  2000,  in  excess  of  the  following 
levels  of  restraint: 


Category 

Twelve-month  restraint 
limit 

340/640 

347/348 

351/651  

443 

448 

1.640,336  dozen. 
1,964,113  dozen. 
346,020  dozen. 
73,453  numbers. 
46,022  dozen. 

The  limits^  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  1999  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  November  4, 1998)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

Also  pursuant  to  the  ATC,  and  imder  the 
terms  of  the  Special  Access  Program,  as  set 
forth  in  63  FR  16474  (April  3, 1998),  effective 
on  January  1,  2000,  you  are  directed  to 
establish  guaranteed  access  levels  for 
properly  certified  textile  products  in  the 
following  categories  which  are  assembled  in 
Guatemala  from  fabric  formed  and  cut  in  the 
United  States  and  re-exported  to  the  United 
States  from  Guatemala  during  the  period 
January  1,  2000  through  December  31,  2000: 


Category 

Guaranteed  Access 
Level 

340/640 

347/348 

520,000  dozen. 
1,000.000  dozen. 

Category 

Guaranteed  Access 
Level 

351/651  

443 

448 ; 

200,000  dozen. 
25,000  numbers. 
42,000  dozen. 

Any  shipment  for  entry  under  the  Special 
Access  Program  which  is  not  accompanied 
by  a  valid  and  correct  certification  in 
accordance  with  the  provisions  of  the 
certification  requirements  established  in  the 
directive  of  January  24, 1990  (55  FR  3079), 
as  amended,  shall  be  denied  entry  unless  the 
Government  of  Guatemala  authorizes  the 
entry  and  any  charges  to  the  appropriate 
specific  limit.  Any  shipment  which  is 
declared  for  entry  under  the  Special  Access 
Program  but  found  not  to  qualify  shall  be 
denied  entry  into  the  United  States. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  99-26375  Filed  10-7-99;  8:45  am) 
BILUNG  CODE  3S10-On-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in  Hungary 

October  4, 1999. 

agency:  Conmiittee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1 ,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 


Hungary  and  exported  during  the  period 
January  1,  2000  through  December  31, 
-2000  are  based  on  the  limits  notified  to 
the  Textiles  Monitoring  Body  pursuant 
to  the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  limits  for  the  2000  period. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23,  1998). 
Information  regarding  the  2000 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  4.  1999. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3, 1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1,  2000,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Hungary  and 
exported  during  the  twelve-month  period 
beginning  on  January  1,  2000  and  extending 
through  December  31,  2000,  in  excess  of  the 
following  levels  of  restraint: 


Category 

Twelve-tTwnth  restraint 
limit 

351/651  

410 

433 _ 

435  "Z'ZZZZZ. 

443 

444 

318,273  dozen. 
965,844  square  me- 
ters. 
18,316  dozen. 
15,541  dozen, 
26,863  dozen. 
172,060  numbers. 
55.504  numt>ers 

448 

604 

23,740  dozen. 
1,575.278  kilograms. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  1999  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  November  3, 1998)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
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products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Conunissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Troy  H.  Cribb, 

Chainnan.  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  9&-26377  Filed  10-7-99;  8:45  am] 
BILUNO  COOE  351<M)R-f 


COMMTTTEE  FOR  THE 
IMPLEMENTA-nON  OF  TEXTILE 
AGREEMENTS 

AnnouncMiMfrt  of  Import  Restraint 
Limits  for  Csrtain  Cotton,  Wool,  Man- 
Mads  FIbsr,  Silk  Bland  and  Other 
VagataMa  Hbar  Taxtllaa  and  Textile 
Produeta  Produced  or  Manufactured  in 
Indonaaia 

October  4. 1999. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CTTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1.  2000. 
FOR  FURTHER  mFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPt^MENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultiu^l 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Indonesia  and  exported  during  the 
period  January  1,  2000  through 
December  31,  2000  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
piusuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC),  a  Memorandum  of 
Understanding  (MOU)  dated  November 
1, 1996  between  the  Governments  of  the 
United  States  and  Indonesia,  and  an 


exchange  of  notes  dated  December  10, 
1997  and  January  9, 1998. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  2000  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23, 1998). 
Information  regarding  the  2000 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
October  4. 1999. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3, 1972,  as  amended;  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC);  a  Memorandum  of 
Understanding  dated  November  1, 1996 
between  the  Governments  of  the  United 
States  and  Indonesia,  and  an  exchange  of 
notes  dated  December  10, 1997  and  January 
9, 1998,  you  are  directed  to  prohibit,  effective 
on  January  1,  2000,  entry  into  the  United 
States  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products  in 
the  following  categories,  produced  or 
manufactured  in  Indonesia  and  exported 
during  the  twelve-month  period  beginning  on 
January  1,  2000  and  extending  through 
December  31,  2000.  in  excess  of  the  following 
levels  of  restraint: 


Category 


Category 

Twetve-month  restraint 
limit 

Levels  in  Group  1 

200 

219 

225 

300/301  

313-0 ^  

992,654  kilograms. 

11,026.801  square 
meters. 

7,721,621  square  me- 
ters. 

4,718,769  kilograms. 

20,008,013  square 

314-02 

315-03 

meters. 
69,862,978  square 

meters. 
31.744,437  square 

317-O*/326-05/617 

meters. 

30.660.549  square 
meters  of  which  not 
more  than  4.530,430 
square  meters  shall 
be  in  Category  326- 
O. 

2,815.582  dozen  pairs. 

258,011  dozen. 

331/631  

334/335 

336/636 

338/339 

340/640 

341  

342/642 

345 

347/348 

350/650 

351/651  

359-C/659-C«  

359-S/659-S' 

360 

361  

369-S8  

433 

443 

445/446 

447 

448 .„ 

604-A"  ....: 

611-0^0 

613/614/615  ...; 

618-0" 

619/620 

625/626/627/628/ 
629-0^2. 

634/635 »„ 

638/639 

641  

643 

644 

645/646 

647/648 

847 

Group  II 

201",  218,  220,  222- 
224,  226,  227. 
237,  239pt.  13, 
332,  333.  352, 
359-0*.  362. 
363.  369-0«, 
400,  410,  414, 
431,434,435. 
436,  438,  440, 
442,444, 
459pt. '«,  464, 
469pt.  1^,  603, 
604-0^8,606, 
607,621,622. 
624,  633.  649. 
652,  659-0  '9. 
666.  669-020. 
670-02'.  831. 
833-836.838, 
840.  842-846. 
850-852,  858  and 
859pt.22,  asa 
group. 

Subgroup  in  Group  II 

400.410,414,431. 
434.  435.  436. 
438.  440,  442. 
444,  459pt.,  464 
and  469pt.,  as  a 
group. 


Twetve-month  restraint 
limit 


720,688  dozen. 

1,393,324  dozen. 

1,715,914  dozen. 

1,032,040  dozen. 

428,979  dozen. 

498,981  dozen. 

1,887,507  dozen. 

198,191  dozen. 

557,672  dozen. 

1,630,120  kilograms. 

1,715,914  kilograms. 

1,527,158  numbers. 

1,527,158  numbers. 

1 ,053,304  kilograms. 

11,831  dozen. 

87,774  numbers. 

58,817  dozen. 

17,556  dozen. 

21,618  dozen. 

819,231  kilograms. 

5.137,462  square  me- 
ters. 

29,084,768  square 
meters. 

6.863,663  square  me- 
ters. 

10.638,677  square 
meters. 

32,461 ,033  square 
meters. 

343,183  dozen. 

1,784,554  dozen. 

2,616,261  dozen. 

381,791  numbers. 

534,505  numbers. 

903,036  dozen. 

3,741,152  dozen. 

472,685  dozen. 

118.530.622  square 
meters  equivalent. 


3.098,225  square  me- 
ters equivalent. 
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Category 


In  Group  II  subgroup 
435 


Twelve-month  restraint 
limit 


48,639  dozen. 


^Category  313-0:  all  HTS  numbers  except 
5208.52.3035,  5208.52.4035  and 

5209.51 .6032. 

2  Category  314-0:  all  HTS  numbers  except 
5209.51.6015. 

3  Category  315-0:  all  HTS  numbers  except 
5208.52.4055. 

*  Category  317-0:  all  HTS  numbers  except 
5208.59.2085. 
5  Category  326-0:  all  HTS  numbers  except 


5208.59.2015,  5209.59.0015 

5211.59.0015. 

6  Category 
6103.42.2025, 
6104.69.8010, 
6203.42.2010, 
6211.32.0010, 
6211.42.0010; 
numbers  6103.25!00'55, 
6103.43.2025,    6103.49.2000, 


and 


359-C:    only    HTS    numbers 

6103.49.8034,    6104.62.1020, 

6114.20.0048,    6114.20.0052, 

6203.42.2090,    6204.62.2010, 

6211.32.0025  and 

Category   659-C:    only    HTS 

6103.43.2020, 

6103.49.8038, 

6104.69.1000, 


6104.63.1020,  6104.63.1030, 
6104.69.8014,  6114.30.3044,  6114.30.3054, 
6203.43.2010,  6203.43.2090,  6203.49.1010, 
6203.49.1090,  6204.63.1510,  6204.69.1010, 
6210.10.9010,  6211.33.0010,  6211.33.0017 
and  621 1.43.0010. 

^Category  359-S:  only  HTS  numbers 
6112.39.0010,  6112.49.0010,  6211.11.8010, 
6211.11.8020,  6211.12.8010  and 

6211.12.8020;  Category  659-S:  only  HTS 
numbers  6112.31.0010,  6112.31.0020, 
6112.41.0010,  6112.41.0020,  6112.41.0030, 
6112.41.0040.  6211.11.1010,  6211.11.1020, 
6211.12.1010  and  6211.12.1020. 

8  Category  369-S:  only  HTS  number 
6307.10.2005. 

9  Category  604-A:  only  HTS  number 
5509.32.0000. 

10  Category  611-0:  all  HTS  numbers  except 
5516.14.0005,  5516.14.0025  and 
5516.14.0085. 

"Category  618-0:  all  HTS  numbers  except 
5408.24.9010  and  5408.24.9040. 

12  Category  625/626/627/628;  Category 
629-0:  an  HTS  numbers  except  5408.34.9085 
and  5516.24.0085. 

13  Category  239pt.:  only  HTS  number 
6209.20.5040  (diapers). 

1*  Category  359-0:  all  HTS  numbers  except 
6103.42.2025,    6103.49.8034,    6104.62.1020, 
6114.20.0048,    6114.20.0052, 
6203.42.2090,    6204.62.2010, 
6211.32.0025  and 

(Category  359-C); 

6112.49.0010,    6211.11.8010, 
6211.12.8010  and 

-_   (Category      359-S)       and 

6406.99.1550  (Category  359pt.). 

15  Category  369-0:  ail  HTS  numbers  except 
6307.10.2005  (Category  369-S); 

5601.10.1000,  5601.21.0090,  5701.90.1020, 
5702.10.9020.  5702.39.2010. 
5702.49.1080,    5702.59.1000, 

5702.99. 1 090,     5705.00.2020 

and  6406.10.7700  (Category  369pt.). 

i^Category  459pt.:  all  HTS  numbers  except 
6405.20.6030,  6405.20.6060,  6405.20.6090, 
6406.99.1505  and  6406.99.1560. 

1^  Category  469pt.:  all  HTS  numbers  except 
5601.29.0020,  5603.94.1010  and 

6406.10.9020. 

IB  Category  604-O:  all  HTS  numbers  except 
5509.32.0000  (Category  604-A). 


6104.69.8010, 
6203.42.2010, 
6211.32.0010. 
6211.42.0010 
6112.39.0010, 
6211.11.8020, 
6211.12.8020 


5701.90.2020, 
5702.49.1020, 
5702.99.1010, 


Category 


Twelve-month  restraint 
limit 


19  Category  659-0:  all  HTS  numbers  except 
6103.23.0055,  6103.43.2020,  6103.43.2025, 
6103.49.2000,  6103.49.8038,  6104.63.1020, 
6104.63.1030,  6104.69.1000,  6104.69.8014, 
6114.30.3044,  6114.30.3054,  6203.43.2010, 
6203.43.2090,  6203.49.1010,  6203.49.1090, 
6204.63.1510,  6204.69.1010,  6210.10.9010, 
6211.33.0010,  6211.33.0017,  6211.43.0010 
(Category  659-C);  6112.31.0010, 
6112  31.0020,  6112.41.0010.  6112.41.0020, 
6112.41.0030,  6112.41.0040,  6211.11.1010, 
6211.11.1020,  6211.12.1010,  6211.12.1020 
(Category  659-S);  6406.99.1510  and 
6406.99.1540  (Category  659pt.). 

20  Category  669-0;  all  HTS  numbers  except 
6305.32.0010,  6305.32.0020,  6305.33.0010, 
6305.33.0020,  6305.39.0000  (Category  669- 
P);  5601.10.2000,  5601.22.0090, 
5607.49.3000,  5607.50.4000  and 
6406.10.9040  (Category  669pt.). 

21  Category  670-O:  all  HTS  numbers  except 
4202.12.8030,  4202.12.8070,  4202.92.3020, 
4202.92,3031.  4202.92.9026  and 
6307.90.9907  (Category  670-4.). 

22  Category  859pt.:  only  HTS  numbers 
6115.19.8040,  6117.10.6020,  6212.10.5030. 
6212.10.9040,  6212.20.0030,  6212.30.0030. 
6212.90.0090,  6214.102000  and 
6214.90.0090. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  1999  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  December  8, 1998)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  deterrained-that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  9&-26378  Filed  10-7-99;  8:45  am] 

BHJJNG  C006  asio-on-r 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton  and  Man- 
Made  Fiber  Textile  Products  Produced 
or  Manufactured  in  Nepei 

October  4, 1999. 

AGENCY:  Ck)mmittee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 


ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  January  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  r«fer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972.  as 
amended. 

The  Bilateral  Textile  Agreement, 
effected  by  exchange  of  notes  dated  May 
30  and  June  1, 1986,  as  amended  and 
extended,  and  Memoranda  of 
Understanding  (MOUs)  dated  November 
6,  1996  and  June  20,  1997,  between  the 
Governments  of  the  United  States  and 
Nepal  establish  limits  for  the  period 
January  1,  2000  through  December  31. 
2000. 

These  limits  may  be  revised  if  Nepal 
becomes  a  member  of  the  World  Trade 
Organization  (WTO)  and  the  United 
States  applies  the  WTO  agreement  to 
Nepal. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  2000  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23,  1998). 
Information  regarding  the  2000 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  tlw  Implementation  of  Textile 
Agreements 
October  4,  1999. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854):  Executive  Order 
11651  of  March  3. 1972,  as  amended;  the 
Bilateral  Textile  Agreement,  effected  by 
exchange  of  notes  dated  May  30  and  June  1, 
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1986,  as  amended  and  extended;  and 
Memoranda  of  Understanding  dated 
November  6. 1996  and  June  20, 1997  between 
the  Governments  of  the  United  States  and 
Nepal,  you  are  directed  to  prohibit,  effective 
on  January  1.  2000.  entry  into  the  United 
States  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  and 
man-made  fiber  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  Nepal  and  exported  during 
the  twelve-month  period  beginning  on 
January  1,  2000  and  extending  through 
December  31,  2000.  in  excess  of  the  following 
levels  of  restraint: 


Category 

Twelve-month  restraint 
limit 

336/636 

263,163  dozen. 

340  

380,091  dozen. 

341  

342/642 

1,220,891  dozen. 
331,734  dozen. 

347/348 

363 

856,133  dozen. 
7,741 ,604  numbers. 

369-S^  

983,454  kilograms. 

640 

641 

191,297  dozen. 
431 .328  dozen. 

1  Catego7    369-S: 
6307.10.2005. 


only     HTS     number 


The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
current  bilateral  agreement  between  the 
Governments  of  the  United  States  and  Nepal. 

Products  in  the  above  categories  exported 
during  1999  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  November  12, 1998)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

These  limits  may  be  revised  if  Nepal 
becomes  a  member  of  the  World  Trade 
Organization  (WTO)  and  the  United  States 
applies  the  WTO  agreement  to  Nepal. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  99-26381  Filed  10-7-99;  8:45  am] 

WLUNQ  CODE  3S1»-0A-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limtts  for  Certain  Cotton,  Wool  and 
Man-Made  Rl>er  Textiles  and  Textile 
Products  and  Silk  Biend  and  Ottter 
.  Vegetable  Rber  Apparel  Produced  or 
Manufactured  in  ttie  Philippines 

October  4,  1999. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  January  1,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3. 1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
the  Philippines  and  exported  during  the 
period  January  1,  2000  through 
December  31,  2000  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  2000  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23, 1998). 
Information  regarding  the  2000 


CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  4, 1999. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229.  r 

Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3, 1972,  as  amended:  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC).  you  are  directed  to  prohibit, 
effective  on  January  1,  2000,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textiles 
and  textile  products  and  silk  blend  and  other 
vegetable  fiber  apparel  in  the  following 
categories,  produced  or  manufactured  in  the 
Philippines  and  exported  during  the  twelve- 
monUi  period  beginning  on  January  1,  2000 
and  extending  through  December  31,  2000,  in 
excess  of  the  following  levels  of  restraint: 


Category 


Levels  in  Group  I 

237 

331/631  

333/334 ^... 

335 

336 

338/339 

340/640 

341/641  

342/642 , 

345 

347/348 

350 

351/651  

352/652 , 

359-C/659-C1  . 

361  

369-S2  

431  

433 

443 

445/446 ....... 

447 

611 

633 

634 

635 

636 

638/639 

643 

645/646 

647/648 

649 

650 

659-H3 

847 


Twelve-month  restraint 
limit 


2.101,683  dozen. 

6,805,914  dozen  pairs. 

329,232  dozen  of 
which  not  more  than 
47,265  dozen  shall 
be  in  Category  333. 

214,297  dozen. 

779,844  dozen. 

2,468,749  dozen. 

1,096,268  dozen. 

989.244  dozen. 

674,526  dozen. 

200,872  dozen. 

2,363,165  dozen. 

177,825  dozen. 

735,704  dozen. 

2,889,301  dozen. 

999,564  kilograms. 

2,246,217  numbers. 

509,161  kilograms. 

175,567  dozen  pairs. 

3,457  dozen. 

41 ,802  numbers. 

28,552  dozen. 

7,938  dozen. 

6.741.076  square  me- 
ters. 

43,463  dozen. 
539,257  dozen. 
367,697  dozen. 
2,032,320  dozen. 

2.536.077  dozen. 
1,038.146  numbers. 
868,058  dozen. 
1,425,910  dozen. 
8,760,377  dozen. 
127,275  dozen. 
1,674,606  kilograms. 
1,110,735  dozen. 
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Category 

Twelve-month  restraint 
limit 

Group  II 

200-227,  300-326, 

218,442,547  square 

332,  359-0«,  360, 

meters  equivalent. 

362,363,369-05, 

400-414,  434- 

438,  440,  442, 

444,  448.  459pt.6, 

464,469pt.^600- 

607,  613-629, 

644,  659-08,  666, 

669-09,670-0 '0, 

831 ,  833-838, 

840-846,  850-858 

.and859pt.'i,  as  a 

group. 

Sublevel  In  Group  II 

604 

2,381,417  kilograms. 

'Category  359-C:  only  HTS  numbers 
6103.42.2025,  6103.49.8034,  6104.62.1020, 
6104.69.8010,  6114.20.0048,  6114.200052, 
6203.42.2010,  6203.42.2090,  6204.62.2010, 
6211.32.0010,  6211.32.0025  and 

6211.42.0010;    Category   659-C:    only    HTS 

6103.43.2020 


numbers        6103.23.0055, 
6103.43.2025,    6103.49.2000, 


6103.49.8038, 
6104.69.1000, 
6114.30.3054. 
6203.49.1010 
6204.69.1010 
6211.33.0017 


only     HTS     number 


6104.63.1020,  6104.63.1030, 
6104.69.8014,  6114.30.3044, 
6203.43.2010  6203.43.2090, 
6203.49.1090,  6204.63.1510, 
6210.10.9010  6211.33.0010 
and  6211.43.0010 

2  Category     369-S: 
6307.10.2005. 

3  Category  659-H:  only  HTS  numbers 
6502.00.9030,  6504.00.9015,  6504.00.9060, 
6505.90.5090.  6505.90.6090,  6505.90.7090 
and  6505.90.8090. 

*  Category  359-0:  all  HTS  numbers  except 
6103.42.2025,  6103.49.8034,  6104.62.1020 
6104.69.8010  6114.200048,  6114.20.0052, 
6203.42.2010,  6203.42.2090,  6204.62.2010, 
6211.32.0010  6211.32.0025,  62n.42.0010 
(Category  359-C);  and  6406.99.1550  (359pt.). 

5  Category  369-0:  all  HTS  numbers  except 
6307.10.2005  (Category  369-S); 

5601.101000.  5601.21.0090,  5701.90.1020, 
5701.90.2020.  5702.10.9020,  5702.39.2010, 
5702.49.1020,  5702.49.1080,  5702.59.1000, 
5702.99:1010,  5702.99.1090,  5705.00.2020 
and  6406.10.7700  (Category  369pt.). 

« Category  459pt.:  alllHTS  numbers  except 
64052O6030,  6405.20.6060,  6405.20.6090, 
6406.99.1505  and  6406.99.1560. 

7  Category  469pt.:  all  HTS  numbers  except 
5601.29.0020,  5603.94.1010  and 

6406.109020. 

^Categoro  659-0:  all  HTS  numbers  except 
6103.23.0055,  6103.43.2020,  6103.43.2025. 
6103.49.2000,  6103.49.8038,  6104.63.1020, 
6104.63.1030,  6104.69.1000,  6104.69.8014, 
6114.30.3044.  6114.30.3054,  6203.43.2010 
6203.43.2090.  6203.49.1010,  6203.49.1090. 
6204.63.1510  6204.69.1010  6210109010, 
6211.33.0010  6211.33.0017.  6211.43.0010 
(Category  659-C);  6502.00.9030, 

6504.00.9015.  6504.00.9060,  6505.90.5090, 
6505.90.6090.  6505.90.7090.  6505.90.8090 
(Category  659-H);  6406.99.1510  and 
6406.99.1540  (Category  65£tot.). 

9  Category  669-0:  all  HTS  numbers  except 
6305.32.0010.  6305.32.0020,  6305.33.0010. 
6305.33.0020,  6305.39.0000  (Category  669- 
P);  5601.102000.  5601.22.0090. 

5607.49.3000.  5607.50.4000  and 

6406.109040  (Cateoory  669pt.). 

'° Category  670-O:  all  HTS  numbers  except 
4202.12.8030.  4202.12.8070,  4202.92.3020, 
4202.92.3031.  4202.92.9026  and 

6307.90.9907  (Category  670-L). 


"Category 
6115.19.8040 
6212.10.9040, 
6212.90.0090, 
6214.90.0090. 


859pf.:    only    HTS    numbers 

6117.10.6020    6212.10.5030, 

6212.20.0030,    6212.30.0030, 

6214.10.2000  ana 


The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC,  administrative  arrangements  notified  to 
the  Textiles  Monitoring  Body  and  a 
Memorandum  of  Understanding  dated 
August  19. 1998  between  the  Governments  of 
the  United  States  and  the  Republic  of  the 
Philippines. 

Products  in  the  above  categories  exported 
during  1999  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  November  30, 1998)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  tbis  directive. 

In  canying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  99-26382  Filed  10-7-99;  8:45  am] 

BIUJNG  CODE  3510-OH-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool  and 
Man-Made  Filler  Textile  Products 
Produced  or  Manufactured  in  Poland 

October  4.  1999. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Conmiissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 


Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3. 1972.  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Poland  and  exported  during  the  period 
January  1.  2000  through  December  31. 
2000  are  based  on  the  limits  notified  to 
the  Textiles  Monitoring  Body  pursuant 
to  the  Uruguay  Roimd  Agreement  on 
Textiles  and  Clothing  (ATC). 

In  the  letter  pubUsned  below,  the 
Chairman  of  CITA  directs  the 
(Commissioner  of  Customs  to  establish 
the  limits  for  the  2000  period. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23, 1998). 
Information  regarding  the  2000 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agceements 

October  4.  1999. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3, 1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC).  you  are  directed  to  prohibit, 
effective  on  January  1.  2000,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Poland  and 
exported  during  the  twelve-month  period 
beginning  on  January  1.  2000  and  extending 
through  December  31 ,  2000.  in  excess  of  the 
following  levels  of  restraint: 


Category 

Twelve-month  restraint 
limit 

335  ..„ 

338/339 

410 

433 

434 

435  ....; .„ 

443 „.... 

611  

645/646 

238.407  dozen. 
2.567,466  dozen. 
2.775.164  square  me- 
'  ters. 

19.596  dozen. 
10,689  dozen. 
13,988  dozen. 
233,114  numbers. 
7.338,371  square  me- 
ters. 
375.951  dozen. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 
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Products  in  the  above  categories  exported 
during  1998  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  October  1.  1998)  to  the  extent 
of  any  unfilled  balances.  In  the  event  the 
limits  established  for  that  period  have  been 
exhausted  by  previous  entries,  such  products 
shall  be  charged  to  the  limits  set  forth  in  this 
directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Conmiittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc.  99-26384  Filed  10-7-99;  8:45  am) 
BOIMG  C006  3610-OR-F    . 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEJOILE 
AGREEMENTS 

Amwuncement  of  import  Restraint 
UmHs  for  Certain  Cotton,  Wool  and 
MMt-Made  Fiber  Textile  Products 
Produced  or  Manufactured  In 


October  4, 1999. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Singapore  and  exported  during  the 
period  January  1 ,  2000  through 
December  31 ,  2000  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 


ptirsuant  to  the  Uruguay  Roimd 
Agreement  on  Textiles  and  Clothing 
(ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  2000  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
nimibers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Sch^ule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23, 1998). 
Information  regarding  the  2000 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  4, 1999. 
Conunissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3. 1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1.  2000,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Singapore  and 
exported  during  the  twelve-month  period 
beginning  on  January  1,  2000  and  extending 
through  December  31 ,  2000,  in  excess  of  the 
following  levels  of  restraint: 


Twelve-month  restraint 

Category 

limit 

222 

595,249  kilograms. 

237 

313,668  dozen. 

239pt.  1  

208,308  kilograms. 

331  

557,105  dozen  pairs. 

334 „ 

81,577  dozen. 

335 

245,366  dozen. 

338/339 

1,594.588  dozen  of 

which  not  more  than 

931 ,892  dozen  shall 

be  in  Category  338 

and  not  more  than 

1,036,148  dozen 

shall  be  in  Category 

339. 

340 

1,1 15,975  dozen. 

341  

280,613  dozen. 

342 

172,683  dozen. 

347/348 

1,148,357  dozen  W 

which  not  more  than 

717,722  dozen  shall 

be  in  Category  347 

and  not  more  than 

558,230  dozen  shall 

be  in  Category  348. 

435 

7,114  dozen. 

604 

1.027,303  kitograms. 

Category 

Twelve-month  restraint 
limit 

631 

647,568  dozen  pairs. 

634 

635 

638 

639 

640 

641  

311,448  dozen. 
318.717  dozen. 
1.143,898  dozen. 
3,763,427  dozen. 
237,916  dozen. 
388,066  dozen. 

642 

391,415  dozen. 

645/646 

175,445  dozen. 

647 

703.937  dozen. 

648 

1,597,310  dozen. 

'Category     239pt.:     only     HTS     number 
6209.20.5040  (diapers). 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  1999  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  December  8,  1998)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  wnthin  the  foreign  a^irs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

IFR  Doc.  99-26383  Filed  10-^7-99;  8:45  am) 

■ILUNO  COOC  aSIO-DA-f 


DEPARTMEMT  OF  DEFENSE 

Department  of  the  Army 

Propoaed  Collection;  Comment 
Requeet 

agency:  Deputy  Chief  of  Staff  for 

Personnel  (DAPE-ZXI-RM),  U.S.  Army, 

DoD. 

ACTION:  Notice. 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Department 
of  the  Army  annoimces  a  proposed 
public  information  collection  and  seeks 
public  comment  on  the  provisions 
thereof.  Comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  fimctions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acctiracy  of  the  agency's  estimate 
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of  the  burden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  December  7, 
1999. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Headquarters  U.S.  Army,  ROTC  Cadet 
Command,  Marketing  Directorate,  Fort 
Monroe,  Virginia  23651,  Attn:  (CPT  Eric 
Miller,  Jr.).  Consideration  will  be  given 
to  all  comments  received  within  60  days 
of  the  date  of  publication  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  moi;e  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  and  associated  collection 
instruments,  please  write  to  the  above 
address,  or  c^l  Department  of  the  Army 
Reports  clearance  officer  at  (703)  614- 
0454. 

Title,  Associated  Form,  and  OMB 
Number:  Army  ROTC  Referral 
Information,  ROTC  CDT  CMD  Form 
155-R. 

Needs  and  Uses:  The  Army  ROTC 
Program  produces  approximately  75 
percent  of  the  newly  conmiissioned 
officers  for  the  U.S.  Army.  Army  ROTC 
must  have  the  ability  to  attract  quality 
men  and  women  who  will  pursue 
college  degrees.  Currently,  there  are  13 
Recruiting  Teams  (Goldminers)  located 
in  various  places  across  the  United 
States  aiding  in  this  cause.  Their 
mission  is  to  refer  quality  high  school 
students  to  colleges  and  imiversities 
offering  Army  ROTC.  Goldminers,  two 
officer  personnel,  will  collect  ROTC 
Referral  information  at  a  high  school 
campus  and  document  it  on  ROTC 
Cadet  Command  Form  155-R. 

Affected  Public:  Individuals  or 
households. 

Annual  Burden  hours:  4,075. 

Number  of  Respondents:  16,300. 

Responses  per  Respondent:  1. 

Average  Burden  per  Response:  15 
minutes. 

Frequency:  On  occasion. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  information  is  to  provide 
prospect  referral  data  to  a  Professor  of 
Military  Science  to  contact  individuals 
who  have  expressed  an  interest  in  Army 
ROTC.  If  Goldminers  did  not  collect 
referral  information,  we  would  suffer  a 
negative  impact  on  the  recruiting  effort 


and  subsequent  conunissioning  of  new 
officers  for  the  U.S.  Army. 
Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  99-26280  Filed  10-7-99:  8:45  am] 

BHJJNG  CODE  371(MM-M 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Public  Hearing  for  tt>e  Draft 
Environmental  Impact  Statement 
(DEIS)  for  ttie  Disposal  and  Reuse  of 
Naval  Station  (NAVSTA)  Brooklyn,  NY 

AGENCY:  Department  of  the  Navy,  DOD. 
action:  Notice. 

SUMMARY:  The  Department  of  the  Navy 
has  prepared  and  filed  with  the  U.S. 
Environmental  Protection  Agency  a 
DEIS  for  the  disposal  and  reuse  of 
NAVSTA  Brooklyn,  New  York,  New 
York.  Public  hearings  will  be  held  for 
the  purpose  of  receiving  oral  and 
written  comments  on  the  DEIS.  Federal, 
state  and  local  agencies,  and  interested 
individuals  are  invited  to  be  present  or 
represented  at  the  hearings. 
DATES  AND  ADDRESSES:  The  public 
hearing  will  be  held  on  October  21, 
1999  at  7:00  p.m.  in  Brooklyn  Borough 
Hall,  209  Joralemon  Street,  Brooklyn, 
New  York  11201. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Ostermueller,  telephone  (610) 
595-0759. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  102(2)(C)  of  the  NaUonal 
Environmental  Policy  Act  (NEPA)  of 
1969,  as  implemented  by  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Parts  1500-1508),  the  Department 
of  the  Navy  has  prepared  and  filed  with 
the  U.S.  Environmental  Protection 
Agency  a  DEIS  for  the  disposal  and 
reuse  of  NAVSTA  Brooklyn,  New  York, 
New  York. 

A  Notice  of  Intent  for  this  DEIS  was 
published  in  the  Federal  Register  on 
January  31, 1997.  A  public  scoping 
meeting  was  held  in  Brooklyn,  New 
York,  on  February  13, 1997. 

The  proposed  action  is  the  disposal  of 
Navy  property  for  subsequent  reuse  and 
redevelopment,  in  accordance  with  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990,  as  amended,  and  the  1988 
Defense  Secretary's  Commission 
recommendation  that  NAVSTA 
Brooklyn  be  closed  and  its  functions  be 
relocated  to  the  new  NAVSTA  New 
York  on  Staten  Island.  Approximately 
23.8  acres  of  land  are  available  for 
disposal  and  are  the  focus  of  this  DEIS. 
Naval  Station  Brooklyn  was 
operationally  closed  on  May  1, 1993  and 


approximately  5.0  acres  of  the  total  28.8 
acres  of  land  have  been  transferred  to 
the  Department  of  Justice. 

With  respect  to  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  and 
its  1994  amendment,  the  City  of  New 
York  has  reached  an  agreement  with  the 
U.S.  Department  of  Housing  and  Urban 
Development  to  enable  HELP  Homeless 
Service  Corporation  develop  transitional 
housing  and  support  services  at  the 
Manhattan  Children's  Psychiatric  Center 
on  Wards  Island,  instead  of  the 
NAVSTA  Brooklyn  site.  In  March  1996. 
the  New  Yorit  City  Mayor's  Office  of 
Planning  and  Community  Relations, 
acting  as  the  local  reuse  authority 
(LRA),  adopted  a  proposed  reuse  plan 
titled  Redevelopment  Plan  for  Naval 
Station  Brookljrn,  New  York.  This  plan 
is  presented  as  the  preferred  reuse 
alternative  that,  along  with  its 
alternatives,  is  analyzed  in  the  DEIS. 

The  DEIS  evaluates  four  reuse 
alternatives:  the  Reuse  Plan  (Preferred 
Alternative),  the  Residential  Alternative, 
the  Museum  Alternative,  and  the  As-of- 
Right  Alternative.  A  fifth  alternative,  the 
No  Action  Alternative,  assumes  no 
disposal  of  property  and  retention  of  the 
property  by  the  U.S.  Navy  in  caretaker 
status. 

The  Reuse  Plan  Alternative,  prepared 
by  the  LRA,  capitalizes  on  NAVSTA 
Brooklyn's  assets  in  terms  of  its 
industrial  facilities  and  proximity  to  the 
rest  of  the  Brooklyn  Navy  Yard,  and 
seeks  to  minimize  any  impacts  on  the 
historic  campus  of  the  hospital.  No  new 
construction  is  proposed;  rather,  the 
plan  calls  for  the  reuse,  for  industrial  or 
commercial  activity,  of  buildings  used 
by  the  Navy  for  such  purposes,  and  the 
adaptive  reuse  of  residential  and 
hospital  facilities  for  community 
institutional  purposes. 

Potential  impacts  evaluated  in  the 
DEIS  include,  but  are  not  limited  to: 
Land  use,  socioeconomics,  commimity 
fecilities/ services,  transportation,  air 
quality,  noise,  infrastructure,  cultural 
resources,  natural  resources,  petroleum 
and  hazardous  substances.  Issue 
analysis  includes  an  evaluation  of  the 
direct,  indirect,  short-term,  and 
cumulative  impacts;  and  irreversible 
and  irretrievable  commitment  of 
resources  associated  with  the  proposed 
action. 

No  decision  on  the  proposed  action 
will  be  made  imtil  the  NEPA  process 
has  been  completed  and  the  Secretary  of 
the  Navy,  or  a  designated  representative, 
releases  the  Record  of  Decision. 

The  DEIS  has  been  distributed  to 
various  federal,  state,  and  local 
agencies,  elected  officials,  and  special 
interest  groups  and  public  libraries.  The 
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DEIS  is  also  available  for  public  review 

at  the  following  libraries: 

— Brooklyn  Public  Library.  Central 

Library,  Grand  Army  Plaza,  Brooklyn, 

New  York. 
— Brooklyn  Public  Library, 

Williamsburg  Branch,  240  Division 

Avenue,  Brooklyn,  New  York. 

Navy  will  conduct  one  public  hearing 
to  receive  oral  and  written  comments 
concerning  the  DEIS.  A  brief 
presentation  will  precede  a  request  for 
public  information  and  comments.  Navy 
representatives  will  be  available  at  the 
hearing  to  receive  information  and 
comments  hom  agencies  and  the  public 
regarding  issues  of  concern.  Federal, 
state,  and  local  agencies,  and  interested 
parties  are  invited  and  urged  to  be 
present  or  represented  at  the  hearing. 
Those  who  intend  to  speak  will  be 
asked  to  submit  a  speaker  card 
(available  at  the  door).  Oral  comments 
will  be  heard  and  transcribed  by  a 
stenographer. 

To  assure  accuracy  of  the  record,  all 
statements  should  be  submitted  in 
writing.  All  statements,  both  oral  and 
written,  will  become  part  of  the  public 
record  in  the  study.  Equal  weight  will 
be  given  to  both  oral  and  written 
comments.  In  the  interest  of  available 
time,  each  speaker  will  be  asked  to  limit 
oral  comments  to  three  minutes.  Longer 
comments  should  be  summarized  at  the 
public  hearing  and  submitted  in  writing 
either  at  the  hearing  or  mailed  to 
C]ommanding  Officer,  Northern 
Division,  Naval  Facilities  Engineering 
Command,  Code  202, 10  Industrial 
Highway,  Lester,  Pennsylvania  19113, 
(Attn.  Mr.  Robert  Ostermueller, 
telephone  (610)  595-0759,  facsimile 
(610)  595-0778).  Written  comments  are 
requested  not  later  than  Monday, 
November  15, 1999. 

Dated:  October  4. 1999. 
NievalLVaBLeer, 

Lieutenant.  Judge  Advocate  General's  Corps, 
U.S.  Naval  Reserve.  Alternate  Federal  Register 
Liaison  Officer. 

[FR  Doc.  99-26388  Filed  10-7-99;  8:45  am] 
MLUNQ  cooe  acie-^F-p 


DEPARTMEffT  OF  EDUCATION 

Advtoory  Cofmnittee  on  Student 
Financial  Asaistanca;  MaaUng 

AGENCY:  Advisory  Committee  on 

Student  Financiid  Assistance, 

Education. 

ACTION:  Notice  of  upcoming  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  partially  closed  meeting  of 


the  Advisory  Committee  on  Student 
Financial  Assistance.  This  notice  also 
describes  the  functions  of  the 
Committee.  Notice  of  this  meeting  is 
required  under  Section  10(a)(2)  of  the 
Federal  Advisory  Conunittee  Act.  This 
doounent  is  intended  to  notify  the 
general  public. 

DATES  AND  TIMES:  Tuesday,  November  2, 
1999,  beginning  at  8:30  a.m.  and  ending 
at  6:00  p.m.,  but  closed  from 
approximately  4:30  p.m.  to  6:00  p.m.; 
and  Wednesday,  November  3, 1999, 
beginning  at  8:30  a.m.  and  ending  at 
approximately  2:00  p.m. 
addresses:  Wyndham  City  Center 
Hotel,  New  Hampshire  III  Room,  1143 
New  Hampshire  Avenue,  NW, 
Washington,  DC  20037. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Brian  K.  Fitzgerald,  Staff  Director, 
Advisory  Committee  on  Student 
Financial  Assistance,  Portals  Building, 
1280  Maryland  Avenue,  SW,  Suite  601, 
Washington,  DC  20202-7582  (202)  708- 
7439. 

SUPPLEMENTARY  INFORMATION:  The 
Advisory  Committee  on  Student 
Financial  Assistance  is  established 
under  Section  491  of  the  Higher 
Education  Act  of  1965  as  amended  by 
Public  Uw  100-50  (20  U.S.C.  1098). 
The  Advisory  Committee  serves  as  an 
independent  source  of  advice  and 
coimsel  to  the  Congress  and  the 
Secretary  of  Education  on  student 
financial  aid  policy.  Since  its  inception, 
the  Committee  has  been  charged  with 
providing  technical  expertise  with 
regard  to  systems  of  n^d  analysis  and 
application  forms,  making 
recommendations  that  result  in  the 
maintenance  of  access  to  postsecondary 
education  for  low-  and  middle-income 
students;  conducting  a  study  of 
institutional  lending  in  the  Stafford 
Student  Loan  Program;  assisting  with 
activities  related  to  the  1992 
reauthorization  of  the  Higher  Education 
Act  of  1965;  conducting  a  third-year 
evahiaticm  of  the  Ford  Federal  Direct 
-Loan  Program  (FDLP)  and  the  Federal 
Family  Education  Loan  Program 
(FFELP)  under  the  Omnibus  Budget 
Reconciliation  Act  (OBRA)  of  1993;  and 
assisting  Congress  with  the  1998 
reauthorization  of  the  Higher  Education 

Act. 
The  congressional  mandate  requires 

the  Advisory  Committee  to  conduct 
objective,  nonpartisan,  and  independent 
analyses  on  important  aspects  of  the 
student  assistance  programs  imder  Title 
IV  of  the  Higher  Education  Act.  The 
Committee  traditionally  approaches  its 
work  from  a  set  of  fundamental  goals: 
promoting  program  integrity, 
eliminating  or  avoiding  program 


complexity,  integrating  delivery  across 
the  Title  IV  programs;  and  minimizing 
Imrden  on  students  and  institutions. 

Reauthorization  of  the  Higher 
Education  Act  has  provided  the 
Advisory  Committee  with  a  significantly 
expanded  agenda  in  six  major  areas, 
such  as,  Performance-Based 
Organization  (PBO);  Modernization; 
Technology;  Simplification  of  Law  and 
Regulation;  Distance  Education;  and 
Early  Information  and  Needs 
Assessment.  In  each  of  these  areas. 
Congress  has  asked  the  Committee  to: 
.  monitor  progress  toward  implementing 
the  Amendments  of  1998;  conduct 
independent,  objective  assessments;  and 
make  recommendations  for 
improvement  to  the  Congress  and  the 
Secretary.  Each  of  these  responsibilities 
flows  logically  from  and  effectively 
implements  one  or  more  of  the 
Committee's  original  statutory  functions 
and  purposes. 

The  proposed  agenda  includes — (a) 
presentations  and  discussion  sessions 
by  congressional  members  and  staff. 
Department  of  Education  officials  (ED), 
and  presidential  associations  regarding 
progress  to  date  on  the  implementation 
of  the  PBO  and  modernization;  (b) 
presentations  and  discussion  sessions 
focusing  on  distance  education  and 
GearUp;  and  (c)  a  planning  session  on 
the  Committee's  agenda  for  fiscal  year 
2000  and  other  Committee  business 
(e.g.,  personnel  matters,  the  budget,  etc). 
Space  is  limited  and  you  are  encouraged 
to  register  early  if  you  plan  to  attend. 
You  may  register  through  Internet  at 
ADV_COMSFA®ED.gov  or 
Tracy__Deanna__Jones®ED.gov.  Please 
include  your  name,  title,  aviation, 
complete  address  (including  Internet 
and  e-mail — if  available),  and  telephone 
and  fax  numbers.  If  you  are  unable  to 
register  electronically,  you  may  mail  or 
fax  your  registration  information  to  the 
Advisory  Committee  staff  office  at  (202) 
401-3467.  Also,  you  may  contact  the 
Advisory  Committee  staff  at  (202)  708- 
7439.  The  registration  deadline  is 
Monday,  October  25, 1999. 

The  Advisory  Committee  will  meet  in 
Washington,  DC  on  November  2, 1999, 
from  8:30  a.m.  to  approximately  6:00 
p.m.,  and  on  November  3,  from  8:30 
a.m.  to  approximately  2:00  p.m.  The 
meeting  will  be  closed  to  the  public  on 
November  2,  from  approximately  4:30 
p.m.  to  6:00  p.m.  to  discuss  personnel 
matters.  The  ensuing  discussions  will 
relate  to  internal  personnel  rules  and 
practices  an  agency  and  will  disclose 
information  of  a  personal  nature  where 
disclostue  would  constitute  a  clearly 
imwarranted  invasion  of  personal 
privacy  if  conducted  in  open  session. 
Such  matters  are  protected  by 
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exemptions  (2)  and  (6)  of  Section 
552(b)(c)ofTitle5U.S.C. 
'  A  slunmary  of  the  activities  at  the 
closed  session  and  related  matters 
which  are  informative  to  the  public 
consistent  with  the  policy  of  Title  5 
U.S.C.  552(b)  will  be  available  to  the 
public  within  fourteen  days  after  the 
meeting. 

Records  are  kept  of  all  Committee 
proceedings,  and  are  available  for  public 
inspection  at  the  Office  of  the  Advisory 
Committee  on  Student  Financial 
Assistance,  Portals  Building,  1280 
Maryland  Avenue,  SW,  Suite  601,   - 
Washington,  DC  from  the  hours  of  9:00 
a.m.  to  5:30  p.m.,  weekdays,  except 
Federal  holidays. 

Dated:  October  5, 1999. 
Brian  K.  Fitzgerald, 

Staff  Director,  Advisory  Committee  on 

Student  Financial  Assistance. 

[FR  Doc.  99-26361  Filed  10-7-99;  8:45  am] 

BILUNG  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Request  for  Proposals  for  Financial 
Assistance:  Agenda  2020— Forest 
Products  Industries  of  ttie  Future 

agency:  Golden  Field  Office, 
Department  of  Energy  (DOE). 

ACTION:  Request  for  applications  for 
research  and  development  projects  in 
support  of  the  Agenda  2020  program. 

SUMMARY:  The  DOE  Office  of  hidustrial 
Technologies  (OIT)  is  funding  a 
competitive  financial  assistance 
program  in  support  of  Agenda  2020,  a 
research  agenda  which  outlines  the 
needs  of  the  forest  products  industry  to 
allow  it  to  pursue  a  sustainable  future. 
Proposals  are  requested  under  a  DOE 
solicitation  that  is  anticipated  to  result 
in  the  award  of  one  or  more  cooperative 
agreements  early  in  Fiscal  Year  2001. 
DATES:  The  two-page  proposals  should 
be  submitted  as  described  in  the 
Solicitation  by  November  15, 1999. 
SUPPLEMENTARY  INFORMATION: 

Background  InfDrmation 

The  Department  of  Energy  (DOE), 
Office  of  Industrial  Technologies  (OIT), 
is  requesting  applications  for  research 
and  development  projects  in  support  of 
the  Agenda  2020  program.  In  1994,  the 
American  Forest  &  Paper  Association 
(AF&PA)  released  Agenda  2020:  A 
Technology  Vision  and  Research 
Agenda  for  America's  Forest,  Wood,  and 
Paper  Industry,  which  outlines  the 


research  needs  of  the  forest  products 
industry  to  allow  it  to  pursue  a 
sustainable  futm«.  At  Aat  time,  the 
AF&PA  and  DOE  signed  an  agreement  to 
implement  this  research  agenda.  In 
1996,  the  industry  organized  a  process, 
under  the  aegis  of  the  AF&PA  Chief 
Technology  Officers  (CTO)  Committee, 
to  assist  DOE  in  identifying  research 
projects  most  important  to  the 
industry's  Agenda  2020  Vision.  Since 
that  time,  approximately  90  projects 
identified  through  this  process  have 
received  DOE  funding.  For  additional 
information  on  Agenda  2020,  refer  to 
the  DOE  Headquarters  or  Agenda  2020 
website  at  www.oit.doe.gov/forest  or 
www.Agenda2020.org. 

Under  the  current  Solicitation  for 
Fiscal  Year  2001  awards,  three  Agenda 
2020  Task  Groups  are  participating  in 
this  request  for  applications:  sustainable 
forestry,  capital  effectiveness,  and 
sensors  and  control.  To  be  considered 
for  the  award  of  a  DOE  cooperative 
agreement  in  one  of  these  three  areas,  a 
2-page  proposal  is  required  as  the  initial 
step  in  the  evaluation  process.  The 
Solicitation  is  available  from  the  DOE 
Golden  Field  Office  website  at 
www.eren.doe.gov/golden/ 
solicitations. html  or  from  the  DOE 
Headquarters  website  at 
www.oit.doe.gov/forest  on  October  4, 
1999. 

If  imable  to  access  the  internet,  you 
may  obtain  a  copy  of  the  Solicitation  by 
calling  Amy  Castelli  at  (303)  275-4716, 
FAX  (303)  275-4788. 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Department  of  Energy,  Golden  Field 
Office,  1617  Cole  Boulevard,  Golden, 
CO  80401.  The  Project  Engineer  is  Doug 
Hooker,  at  (303)  275-4780  or  e-mail  at 

doug hookei€)nrel.gov.  The 

Contracting  Officer  is  Beth  Peterman,  at 
(303)  275-4719  or  e-mail  at 

beth peterman@nrel.gov.  The 

Solicitation  can  be  obtained  from  the 
GFO  website  at  WTviv.eren.doe.gov/ 
golden/ solicitations. html  or  from  the 
DOE  Headquarters  website  at 
www.oit.doe.gov/forest. 

Issued  in  Golden,  Colorado,  on  October  1, 
1999. 

Beth  H.  Petennan, 
Contracting  Officer,  GO. 
[FR  Doc.  99-26322  Filed  10-7-99;  8:45  am) 
BILLING  CODE  MS0-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER99-402(MX)0] 

Allegheny  Energy  Supply  Company; 
Notice  of  Issuance  of  Order 

October  4,  1999. 

Allegheny  Energy  Supply  Company 
(AE  Supply)  is  a  subsidiary  of 
Allegheny  Energy,  Inc.,  (Allegheny)  the 
registered  holding  company  for 
Monongahela  Power  Company,  Potomac 
Edison  Company  and  West  Penn  Power 
Company  (collectively,  APS  Operating 
Companies).  Allegheny  is  plaiming  to 
transfer  all  of  West  Perm's  generating 
imits  to  AE  Supply.  On  August  6. 1999, 
AE  Supply  filed  an  application  seeking 
authorization  to  sell  electric  energy  and 
capacity  to  the  APS  Operating 
Companies  and  others  for  resale  at 
market-based  rates.  AE  Supply  also 
requested  certain  waivers  and 
authorizations.  In  particular,  AE  Supply 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liabilities  by  AE  Supply. 
On  September  30, 1999,  the 
Commission  issued  an  Order  Accepting 
For  Filing  Proposed  Market-Based  Rates 
(Order),  in  the  above-docketed 
proceeding. 

The  Commission's  September  30, 
1999  Order  granted  the  request  for 
blanket  approval  under  Part  34,  subject 
to  the  conditions  foimd  in  Ordering  . 
Paragraphs  (C),  (D),  and  (F): 

(C)  Within  30  days  of  the  date  of 
issuance  of  this  order,  any  person 
desiring  to  be  heard  or  to  protest  the 
Commission's  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liabilities  by  AE  Supply  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR"385.211 
and  385.214. 

(D)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (C)  above,  AE  Supply  is 
hereby  authorized  to  issue  securities 
and  assiune  obligations  and  liabilities  £is 
guarantor,  indorser.  surety  or  otherwise 
in  respect  of  any  security'  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  AE 
Supply,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

(F)  "The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
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showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of  AE 
Supply's  issuances  of  secuirities  or 
assumptions  of  liabilities.  •  *  • 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
November  1. 1999. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www.ferc.fed.  us/online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-26257  Filed  10-7-99;  8:45  am) 

WLUNQ  CODE  6717-41-11 


DEPARTMENT  OF  ENERGY 

FWtoral  Eiwrgy  Regulatory 
CommiMion 

Aquamac  Corporation;  Notice  of 
Authorization  for  Continued  Project 
Operation 

October  4. 1999. 

On  September  29, 1997,  Aquamac 
Corporation  licensee  for  the  Aquamac 
Project  No.  2927.  filed  an  application  for 
a  new  or  subsequent  license  pursuant  to 
the  Federal  Power  Act  (FPA)  and  the 
Commission's  regulations  therevmder. 
Project  No.  2927  is  located  on  the 
Merrimack  River  in  Essex  County, 
Massachusetts. 

The  license  for  Project  No.  2927  was 
issued  for  a  period  ending  September 
30, 1999.  Section  15(a)(1)  of  the  FPA,  16 
U.S.C.  808(a)(1),  requires  the 
Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  aimual  license  to  the  then  licensee 
imder  the  terms  and  conditions  of  the 
prior  license  until  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  Section  15  or 
any  other  applicable  section  of  the  FPA. 
If  the  project's  prior  license  waived  the 
applicability  of  Section  15  of  the  FPA, 
then,  based  on  Section  9(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
558(c),  and  as  set  forth  at  18  CFR 
16.21(a)>  if  the  licensee  of  such  project 
has  filed  an  application  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  project  accordance  with  the 
terms  and  conditions  of  the  license  after 
the  minor  or  minor  part  license  expires, 
until  the  Commission  acts  on  its 
application.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 
a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b), 


to  continue  project  operations  until  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  Section  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  2927 
is  issued  to  Aquamac  Corporation  for  a 
period  effective  October  1, 1999, 
through  September  30,  2000,  or  until  the 
issuance  of  a  new  license  for  the  project 
or  other  disposition  imder  the  FPA, 
whichever  comes  first.  If  issuance  of  a 
new  license  (or  other  disposition)  does 
not  take  place  on  or  before  September 
30.  2000,  notice  is  hereby  given  that, 
piu-suant  to  18  CFR  16.18(c),  an  annual 
license  under  Section  15(a)(1)  of  the 
FPA  is  renewed  automatically  without 
further  order  or  notice  by  the 
Commission,  unless  the  Commission 
orders  otherwise. 

If  the  project  is  not  subject  to  Section 
15  of  the  FPA,  notice  is  hereby  given 
that  Aquamac  Corporation  is  authorized 
to  continue  operation  of  the  Aquamac 
Project  No.  2927  until  such  time  as  the 
Commission  acts  on  its  application  for 
subsequent  license. 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-26261  Filed  10-7-99;  8:45  am] 

BILLMG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlasion 

[Projwrt  No.  2032] 

lunver  Valley  Power  and  Light,  Inc.; 
Notice  of  Authorization  for  Continued 
Project  Operation 

October  4, 1999. 

On  September  25, 1996,  Lower  Valley 
Power  and  Light,  Inc.  licensee  for  the 
Strawberry  Project  No.  2032,  filed  an 
application  for  a  new  or  subsequent 
license  ptirsuant  to  the  Federal  Power 
Act  (FPA)  and  the  Commission's 
regulations  thereunder.  Project  No.  2032 
is  located  on  Strawberry  Creek  in 
Lincoln  Coimty,  Wyoming. 

The  license  for  Project  No.  2032  was 
issued  for  a  period  ending  September 
30, 1999.  Section  15(a)(1)  of  the  FPA,  16 
U.S.C.  808(a)(1).  requires  the 
Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  annual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 
prior  license  until  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  Section  15  or 
any  other  applicable  section  of  the  FPA. 
If  the  project's  prior  license  waived  the 
applicability  of  Section  15  of  the  FPA, 


then,  based  on  Section  9(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
558(c),  and  as  set  forth  at  18  CFR 
16.21(a).  if  the  licensee  of  such  project 
has  filed  an  application  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  imtil  the  Commission  acts  on 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 
a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b). 
to  continue  project  operations  until  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  Section  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  3032 
is  issued  to  Lower  Valley  Power  and 
Light,  Inc.  for  a  period  effective  October 
1, 1999,  through  September  30,  2000,  or 
tmtil  the  issuance  of  a  new  license  for 
the  project  or  other  disposition  tmder 
the  FPA,  whichever  comes  first.  If 
issuance  of  a  new  license  (or  other 
disposition)  does  not  take  place  on  or 
before  September  30,  2000,  notice  is 
hereby  given  that,  pursuant  to  18  CFR 
16.18(c),  an  annual  license  under 
Section  15(a)(1)  of  the  FPA  is  renewed 
automatically  without  further  order  or 
notice  by  the  Commission,  unless  the 
Commission  orders  otherwise. 

If  the  project  is  not  subject  to  Section 
15  of  the  FPA.  notice  is  hereby  given 
that  Lower  Valley  Power  and  Light,  Inc. 
is  authorized  to  continue  operation  of 
the  Strawberry  Project  No.  2032  until 
such  time  as  the  Commission  acts  on  its 
application  for  subsequent  license. 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-26260  Filed  10-7-99;  8:45  am] 

BILUNO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

[Docket  No.  EL99-9S-O00] 

Souttiweat  Power  Pool,  Inc. 
Complainant  v.  UtiliCorp  United,  Inc. 
and  Sunflower  Electric  Power 
Corporation,  Reapondenta;  Notice  of 
Complaint 

October  4, 1999. 

Take  notice  that  on  September  30, 
1999,  Southwest  Power  Pool.  Inc.  (SPP) 
filed  a  complaint  against  UtiliCorp 
United,  Inc.  and  Sunflower  Electric 
Power  Corporation  (collectively. 
Respondents)  alleging  that  Respondents 
failed  to  pay  charges  due  under  the  SPP 
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open  access  transmission  tariff  (Tariff) 
or  comply  witli  their  obligations  under 
the  Agency  Agreement  between  SPP 
each  of  the  Respondents.  SPP  also  seeks 
to  terminate  the  service  agreement 
between  SPP  and  each  of  the 
Respondents,  effective  November  29, 
1999. 

Consistent  with  Rule  206(c)  of  the 
commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.206(c),  copies  of 
the  complaint  were  served  on 
Respondents  and  their  counsel  by 
facsimile,  overnight  or  hand  delivery,  or 
electronic  mail,  simultaneously  with  the 
filing  of  this  complaint. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conmiission,  888 
First  Street,  NE,  Washington.  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  October  20, 
1999.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestemts  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www.ferc.fed.us/online/rims.htm  (call 
202-208-2222)  for  assistance.  Answers 
to  the  complaint  shall  also  be  due  on  or 
before  October  20, 1999. 
David  P.  Boergers, 
Secretary. 

(PR  Doc.  99-26321  Filed  10-7-99;  8:45  am] 
BILLINQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Fwtoral  Energy  Regulatoiy 
Conmisskxi 

[Docint  No.  ER99-4346-000,  at  al.] 

Virginia  Electric  and  Power  Company, 
at  ai.;  Electric  Rata  and  Corporate 
Regulation  Rlinga 

September  30, 1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  VirgiiiU  Electric  and  Power 
Company 

[Docket  No.  ER99-4346-000] 

Take  notice  that  on  September  24, 
1999,  Virginia  Electric  and  Power 
Company  tendered  for  filing  a  notice  of 
Mrithdrawal  of  its  rate  filing  in  the  above 
captioned  proceeding. 


Comment  date:  October  14, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Public  Service  Company  of  New 
Mexico 

■  [Docket  No.  ER99-4521-0001 

Take  notice  that  on  September  24, 
1999,  Public  Service  Company  of  New 
Mexico  (PNM)  tendered  for  filing. 
Amendment  Three  (dated  September  16, 
1999)  to  the  Palo  Verde  to  Westwing 
Firm  Point-to-Point  Transmission 
Service  Agreement  (PNM  Service 
Agreement  No.  69),  between  PNM 
Transmission  Development  and 
Contracts  (Transmission  Provider)  and 
PNM  Wholesale  Power  Marketing 
(Transmission  Customer). 

The  purpose  of  the  Amendment  is  to 
change  the  amount  of  reserved 
transmission  capacity  provided  in  the 
Service  Agreement  beginning  October  1, 
1999,  the  requested  effective  date  of  the 
Amendment. 

Copies  of  this  filing  have  been 
provided  to  PNM  Transmission 
Development  and  Contracts,  PNM 
Wholesale  Power  Marketing,  and  the 
New  Mexico  Public  Regulation 
Commission.  PNM's  filing  is  available 
for  inspection  at  its  offices  in 
Albuquerque,  New  Mexico. 

Comment  date:  October  14, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Bangor  Hydro-Electric  Company 

[Docket  No.  ER99-4524-0001 

Take  notice  that  Bangor  Hydro-  • 
Electric  Company  (Bangor  Hydro), 
submitted  for  filing  on  September  24, 
1999,  a  compliance  filing  to  modify 
Bangor  Hydro's  Open  Access 
Transmission  Tariff  to  assure  that 
charges  associated  with  New  England 
Power  Pool  (NEPOOL)  Open  Access 
Transmission  Tariff  Ancillary  Service 
Schedules  2  through  7  are  not  being 
collected  under  the  related  schedules  of 
Bangor  Hydro's  Open  Access 
Transmission  Tariff.  Bangor  Hydro 
submits  this  compliance  filing  pursuant 
to  the  "Comprehensive  Agreement 
Resolving  All  Issues  Raised  In  This 
Proceeding  Except  For  One  Issue  Raised 
By  Great  Bay  Power  Company"  filed  on 
April  7, 1999,  by  NEPOOL  in  Docket 
Nos.  OA97-237-007,  ER97-1079-006, 
ER97-3574-005,  OA97-608-005,  ER97- 
4421-005,  and  ER98-499-004  and 
approved  by  the  Commission  on  July  30, 
1999,  New  England  Power  Pool.  88 
FERC 1  61,140  (1999). 

Comment  date:  October  14, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  No.  ER99-4526-O001 

Take  notice  that  on  September  24, 
1999,  New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  filed  executed 
Network  Service  and  Network  Operating 
Agreements  between  NYSEG  and 
County  of  Erie.  These  Agreements 
specify  that  the  Transmission  Customer 
has  agreed  to  the  rates,  terms  and 
conditions  of  NYSEG's  currently 
effective  open  access  transmission  tariff 
and  other  revisions  to  the  OATT 
applicable  to  all  customers  who  take 
service  under  its  retail  access  program. 

NYSEG  requests  waiver  of  the 
Commission's  60-day  notice 
requirements  and  an  effective  date  of 
the  Agreements  of  one  day  after  receipt 
of  the  filing  of  the  agreements  with  the 
Commission. 

NYSEG  has  served  copies  of  the  filing 
on  the  New  York  State  Public  Service 
Commission  and  the  Transmission 
Customer. 

Comment  date:  October  14.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  ISO  New  England  Inc. 

(Docket  No.  ER99-4527-OO0I 

Take  notice  that  on  September  24, 
1999,  ISO  New  England  Inc.  (the  ISO) 
submitted  for  filing,  pursuant  to  Section 
205  of  the  Federal  Power  Act,  an 
emergency  rule  extending  its  authority 
to  continue  emergency  actions  with 
respect  to  the  pricing  in  the  New 
England  Power  Pool  (NEPOOL) 
Operating  Reserve  Markets. 

The  ISO  and  the  NEPOOL  Executive 
Committee  state  that  copies  of  these 
materials  were  sent  to  the  Participants 
in  the  New  England  Power  Pool,  non- 
Participant  transmission  customers  and 
to  the  New  England  state  governors  and 
regulatory  commissions. 

Comment  date:  October  14, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Commonwealth  Edison  Company 

[Docket  No.  ER99-4528-000I 

Take  notice  that  on  September  24, 
1999,  Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  a  revised 
Firm  Service  Agreement  widi  Alliant 
Bulk  Power  (Alliant)  under  the  terms  of 
ComEd 's  Open  Access  Transmission 
Tariff  (OATT).  ComEd  also  submits  for 
filing  three  Non-Firm  Service 
Agreements  with  Power  Energy 
Partners,  L.L.C.  (PEP),  Unicom  Energy 
Inc.  (UEI),  and  Nicor  Energy,  L.L.C. 
(NE),  as  ctistomers  under  the  terms  of 
ComEd's  OATT. 
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ComEd  requests  an  effective  date  of 
September  24. 1999  for  the  service 
agreements  with  PEP.  UEI  and  NE,  and 
accordingly,  seeks  waiver  of  the 
Commission's  notice  requirements. 
ComEd  requests  an  effective  date  of 
January  1,  2000  for  the  revised  firm 
service  agreement  with  Alliant. 

Copies  of  this  filing  were  served  on 
Alliant.  PEP,  UEI  and  NE. 

Comment  date:  October  14,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  MonUup  Electric  Company 

(Docket  No.  ER99-4529-O001 

Take  notice  that  on  September  24, 
1999  Montaup  Electric  Company  filed  a 
modification  to  its  Open  Access 
Transmission  Tariff,  Original  Volume 
No.  7.  The  modification  was  made 
pursuant  to  the  NEPOOL  Settlement 
Agreement  which  was  filed  on  April  7, 
1999. 

Comment  date:  October  18, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Illinois  Power  Company 

[Docket  No.  ER99-4530-000] 

Take  notice  that  on  September  24, 
1999,  Illinois  Power  Company  (Illinois 
Power)  tendered  for  filing  revisions  to 
terms  and  conditions  contained  in  its 
Open  Access  Transmission  Tariff 
(OATT),  including  such  changes 
necessary  to  implement  retail  open 
access  pursuant  to  Illinois  law. 

Comment  date:  October  14, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington.  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 


www.ferc.fed.us/online/rims.htm  (call 

202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

|FR  Doc.  99-26256  Filed  10-7-99;  8:45  am] 

BNXiNG  CODE  8717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-94-0001 

Florida  Gas  Transmission  Company; 
Notice  of  Availability  of  ttie  Draft 
Environmental  Impact  Statement  for 
ttte  Proposed  FGT  Phase  Expansion 
Project 

October  4. 1999. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  this  draft 
environmental  impact  statement  (DEIS) 
on  natiu-al  gas  pipeline  facilities 
proposed  by  Florida  Gas  Transmission 
Company  (FGT)  in  the  above-referenced 
docket. 

The  DEIS  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA).  The 
staff  concludes  that  approval  of  the 
proposed  project,  with  appropriate 
mitigating  measures  as  recommended, 
would  have  limited  adverse 
environmental  impact.  The  DEIS  also 
evaluates  alternatives  to  the  proposal, 
including  system  alternatives. 

Note:  On  August  23. 1999,  FGT  amended 
its  application  and  withdrew  the  entire  45.1 
miles  of  a  new  16-inch-diameter  pipeline  in 
Lake.  Seminole,  and  Volusia  Counties  in 
Florida  (called  the  New  Smyrna  Beach 
Lateral)  and  its  associated  Duke  Energy  meter 
station;  the  entire  5.5  miles  loop  of  the 
existing  30-inch-diameter  pijjeline  in 
Suwannee  and  Colimibia  Coimties  in  Florida 
(Mainline  Loop  1);  7.9  out  of  the  original  14.0 
miles  loop  of  the  existing  30-incb-diameter 
pipeline  in  Bradford  County.  Florida 
(Mainline  Loop  2)  so  that  6.1  miles  of  the 
loop  are  still  proposed;  the  entire  6.0  mile 
loop  of  the  existing  30-inch-diameter 
pipeline  in  Marion  County.  Florida  (Mainline 
Loop  3);  restaging  of  two  compressor  units 
and  adding  a  gas  scrubber  and  gas  cooler  at 
Compressor  Station  llA  in  Mobile  County. 
Alabama;  addition  of  compression  at  the 
existing  Compressor  Station  13A  in 
Washington  County,  Florida;  and  restaging  of 
one  compressor  unit  at  the  existing 
Compressor  Station  15A  in  Taylor  County, 
Florida.  This  DEIS  has  been  updated  to 
exclude  those  facilities  from  the  proposed 
project. 

The  proposed  action  involves 
construction  of  pipeline,  a  new 
compressor  station,  and  addition  of 
compression  at  various  existing 


compressor  stations  in  Florida  and 
Mississippi.  FGI  proposes  to  construct 
about  139.5  miles  of  pipeline.  The  DEIS 
assesses  the  potential  environmental 
effects  of  the  construction  and  operation 
of  the  following  facilities  in  Florida  and 
Mississippi: 

•  15.4  miles  of  loop  on  FGT's  existing 
mainline: 

•  113.0  miles  of  new  pipeline  called 
the  West  Leg  Extension: 

•  11.1  miles  of  pipeline  loop  and 
extension  on  FGT's  lateral  systems: 

•  Install  about  10,350  horsepower 
(hp)  of  compression  at  one  new 
compressor  station; 

•  Add  27,870  hp  of  additional 
compression  at  three  existing 
compressor  stations: 

•  Construct  two  new  meter  stations: 
and 

•  Miscellaneous  facilities,  including 
mainline  valves,  tie-ins,  a  crossover,  two 
interconnections,  and  a  tap  valve  and 
tie-in. 

The  purpose  of  the  proposed  project 
is  to  deliver  natiu^  gas  largely  for 
electric  power  generation. 

Comment  Procedures  and  Public 
Meetings 

Any  person  wishing  to  comment  on 
the  DEIS  may  do  so.  Please  carefully 
follow  these  instructions  to  ensure  that 
your  comments  are  received  in  time  and 
are  properly  recorded: 

•  Send  two  copies  of  your  comments 
to:  David  Boergers,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  St.,  NE,  Room  lA,  Washington,  DC 
20426. 

•  Reference  Docket  No.  CP99-94- 
000. 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  November  22, 1999. 

In  addition  to  written  comments,  we 
will  hold  three  public  meetings  in  the 
project  area  to  receive  comments  on  the 
DEIS.  All  meetings  will  begin  at  7:00 
p.m.,  and  are  scheduled  as  follows: 

Date  and  Location 

November  1, 1999 
Holiday  Inn  in  Lake  City,  Banquet 
Room,  4517  US  Hwy  West,  Lake 
City,  FL  32056,  (904)  752-3436 
November  2, 1999 
City  of  Arcadia,  Parks  and  Recreation 
Department,  Margaret  Way 
Building,  23  Pock  Avenue,  Arcadia, 
FL  34266,  (941)  494-2000 
November  3. 1999 
1914  High  School,  605  N.  Collins 
Street.  Plant  City,  FL  33566,  (813) 
757-9226 
Interested  groups  and  individuals  are 
encouraged  to  attend  and  present  oral 
comments  on  the  environmental  impact 
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described  in  the  DEIS.  Transcripts  of  the 
meetings  will  be  prepared. 

Previously  public  scoping  meetings 
were  held  in  Gainesville.  DeLand,  Fort 
Myers,  and  Bartow,  Florida.  On  August 
23, 1999,  FGT  deleted  some  of  the 
project  facilities.  Meeting  locations  have 
been  selected  to  represent  the  project 
area  and  consequently,  no  meeting  will 
be  held  in  the  DeLand  area. 

After  these  comments  are  reviewed, 
any  significant  new  issues  are 
investigated  and  modifications  are  made 
to  the  DEIS  as  necessary,  a  final  EIS  will 
be  published  and  distributed  by  the 
staff.  The  final  EIS  will  contain  the 
staffs  responses  to  timely  comments 
received  on  the  DEIS. 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commentor  a  party  to  the 
proceeding.  Any  person  may  file  a 
motion  to  intervene  on  the  basis  of  the 
Commission  Staffs  DEIS  (see  Title  18 
Code  of  Federal  Regulations,  Farts 
380.106  and  385.214).  You  do  not  need 
intervenor  status  to  have  your 
comments  considered. 

All  interveners,  agencies,  elected 
officials,  local  governments,  special 
interest  groups,  libraries,  media,  and 
anyone  providing  written  comments  on 
the  DEIS  will  receive  a  copy  of  the  final 
EIS.  If  you  do  not  wish  to  comment  on 
the  DEIS  but  wish  to  receive  a  copy  of 
the  final  EIS,  you  must  write  to  the 
Secretary  of  the  Commission  indicating 
this  request. 

The  DEIS  has  been  placed  in  the 
public  files  of  the  FERC  and  is  available 
for  public  inspection  at:  Federal  Energy 
Regulatory  Commission,  Public 
Reference  and  Files  Maintenance 
Branch,  888  First  Street,  NE  Room  2A, 
Washington,  DC  20426,  (202)  208-1371. 

A  limited  number  of  copies  are 
available  from  the  Public  Reference  and 
Files  Maintenance  Branch  identified 
above.  In  addition,  the  DEIS  has  been 
mailed  to  Federal,  state,  and  local 
agencies;  public  interest  groups; 
individuals,  and  affected  landowners 
who  requested  a  copy  of  the  DEIS; 
libraries:  newspap^s;  and  parties  to  this 
proceeding. 

Additional  information  about  the 
proposed  project  is  available  from  Paul 
McKee  in  the  Commission's  Office  of 
External  Affairs,  at  (202)  208-1088  or  on 
the  FERC  website  (www.ferc.fed.us), 
using  the  "RIMS"  link  to  information  on 
this  docket  number.  For  assistance  with 
access  to  RIMS,  the  RIMS  helpine  can 
be  reached  at  (202)  208-2222.  Access  to 
the  texts  of  formal  documents  issued  by 
the  Commission  with  regard  to  this 
docket,  such  as  orders  and  notices,  is 
also  available  on  the  FERC  website 
using  the  "CIPS"  link.  For  assistance 


with  access  to  CIPS,  the  CIPS  helpine 

Ccin  be  reached  at  (202)  208-2474. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  99-26258  Filed  10-7-99;  8:45  am] 

BILUNG  CODE  6717-01-4H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  an  Amendment  of  License 
and  Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

October  4,  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Amendment  of 
License. 

b.  Project  No.:  2005-007. 

c.  Date  Filed:  Sentember  10, 1999. 

d.  Applicant:  Oaxdale  Irrigation 
District  and  South  San  Joaquin 
Irrigation  District. 

e.  Name  of  Project:  Tri-Dam  Project. 

f.  Location:  On  the  Middle  Fork 
Stanislaus  River,  in  Calaveras  and 
Tuolumne  Counties,  California. 

t,  Filed  Pursuant  to:  18  CFR  4.200. 
.  Applicant  Contact:  Mr.  Steve  Felte, 
General  Manager,  Tri-Dam  Project,  P.O. 
Box  1158,  Pinecrest,  CA  95364,  (209) 
965-33996. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Jake 
Tung  at  hong.timg@ferc.fed.us  or  202- 
219-2663. 

j.  Deadline  for  filing  comments  and/ 
or  motions:  November  15, 1999. 

All  documents  (original  and  eight 
copies)  should  be  filed  by  November  15, 
1999,  with:  David  P.  Boergers,  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington  DC 
20426.  Please  include  the  project 
number  (2005-007)  on  any  comments  or 
motions  filed. 

k.  Description  of  Filing:  Oakdale 
Irrigation  District  and  South  San 
Joaquin  Irrigation  District,  licensee  of 
the  Tri-Dam  Project,  made  facility 
improvements  that  increased  the 
generating  capacity  at  its  Donnells 
Powerhouse  from  70,000  hp  (52,500 
kW)  to  112,600  hp  (84,450  kW).  The 
licensee  also  states  that  the  generating 
unit  has  not  operated  over  96,000  hp 
(72,000  kW)  due  to  limitations  of  other 
components  and  contractual  restraints. 
The  original  turbine  hydraulic  capacity 
was  525  cfs.  At  the  current  limitation  on 
the  unit,  the  turbine  hydraulic  capacity 
is  700  cfs. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 


inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  The  application 
may  be  viewed  on  the  web  at  http// 
www.ferc.fed.us/online/rims.htm,  (call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  "h" 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  partic\ilar 
application. 

Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS  ".  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Niunber  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  99-26259  Filed  10-7-99;  8:45  am) 
BILUNG  CODE  6717-01-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-e246-q 

EnvlronnfMntal  Impact  StatwiMfits; 
Notica  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  OR  (202)  564-7153. 
Weekly  receipt  of  Environmental 

Impact  Statements 
Filed  September  27, 1999  Through 

October  01, 1999  Pursuant  to  40  CFR 

1506.9. 

EIS  No.  990349,  Draft  EIS.  FHW,  NY. 
County  Road  (Mill  Hill  Road  and  Glen 
Road)  Improvements,  From  Howard 
Drive  to  State  Route  9N  including  a 
New  Bridge  over  the  East  Branch  of 
the  Ausable  River,  Funding  and  COE 
section  404  Permit,  Essex  Coimty,  NY, 
Chie:  November  26, 1999,  Contact: 
Stanley  Gee  (518)  431-4131. 

EIS  No.  990350,  Draft  EIS.  AFS,  MT, 
Clearwater  Ecosystem  Management 
and  Timber  Sale  Project,  Timber 
Harvesting,  Burning,  Weed  Spraying 
and  Road  Management,  Lola  National 
Forest,  Seeley  Lake  Ranger  District, 
Missoula  Coimty,  MT,  Due:  November 
22, 1999.  Contact:  Sharon 
Klinkhammer  (406)  677-3925. 

EIS  No.  990351,  Final  EIS,  DOA,  AR, 
Departee  Creek  Watershed  Plan  Flood 
Prevention,  Implementation,  COE 
Section  404  Permit,  Independence 
and  Jackson  Counties,  AR,  Due: 
November  08. 1999,  Contact:  Kalven 
L.  Trice  (501)  301-3110. 

EIS  No.  990352.  Final  EIS,  FAA,  NY, 
LaGuardia  Airport  East  End  Roadway 
Improvements  Project,  Four  New 
Ramps  at  the  102nd  Street  Bridge 
Construction,  Airport  Layout  Plan 
Approval  and  Funding,  Queens 
County,  NY,  Due:  November  08, 1999, 
Contact:  Robert  Mendez  (715)  553- 
3330. 

EIS  No.  990353.  Final  EIS.  FHW.  WI. 
WI-131  and  WI-33  Transportation 
Improvement,  Relocation  and/or 
Reconstruction,  between  Village  of 
Ontario  and  Community  of  Rockton, 
Fimding  and  Possible  COE  404 
Permit,  Vernon  County,  WI.  Due: 
November  08, 1999,  Contact:  Eugene 
Hoelker  (608)  829-7512. 

EIS  No.  990354,  Draft  EIS,  FHW.  NM, 
New  Mexico  Forest  Highway  45 
(Forest  Road  537)  known  locally  as 
the  Sacremento  River  Road, 
Improvements  ft'om  Sunspot  to 
Timberon,  Otero  County.  NM,  Due: 
November  30, 1999,  Contact:  Robert 
Nestel  (303)  716-2142. 

EIS  No.  990355,  Draft  EIS,  FAA,  CT, 
Tweed-New  Haven  Airport  Rimway 


Safety  Area  and  Taxiway 
Improvements,  Safety  Improvements 
to  Rimway  2/20  and  Taxiways  "B" 
and  "E",  Funding.  COE  Section  10 
and  404  Permits.  New  Haven  County, 
CT,  Due:  November  22, 1999,  Contact: 
John  Silva  (617)  423-3600. 

EIS  No.  990356.  Draft  EIS.  FRC,  FL,  MS. 
Florida  Gas  Transmission  Phase  IV 
Expansion  Project  (Docket  No.  CP99- 
94-000),  To  Deliver  Natural  Gas  to 
Electric  Generator.  FL  and  MS,  Due: 
November  22, 1999,  Contact:  Paul 
McKee  (202)  20a-1088. 

EIS  No.  990357,  Draft  EIS.  AFS,  MT, 
Double  Sec  Timber  Sale  and 
Vegetation  Management  Project, 
Implementation,  Beaverhead- 
Deerlodge  National  Forest,  Pintler 
Ranger  District,  Deerlodge  and  Granite 
Counties,  MT,  Due:  November  22, 
1999,  Contact:  Bob  Gihnan  (406)  859- 
3211. 

Dated:  October  5, 1999. 
William  D.  Dickerson, 
Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

[FR  Doc.  99-26410  Filed  10-7-99;  8:45  am] 
BiLUNO  cooE  asw-so-u 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-fm.-6246-9] 

Environmantal  Impact  Statamanta  and 
Ragulationa;  Availability  of  EPA 
Commanta 

Availability  of  EPA  comments 
prepared  September  20, 1999  Through 
September  24, 1999  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  564-7167.  An 
explanation  of  the  ratings  assigned  to 
draft  environmental  impact  statements 
(EISs)  was  published  in  FR  dated  April 
10. 1999  (63  FR  17856). 

Draft  EISs 

ERP  No.  D-AFS-J65311-MT  Rating 
EC2,  Good  Creek  Resource  Management 
Project,  Implementation,  Vegetation 
Treatments  and  Other  Activities  to 
Restore  Watershed,  Flathead  National 
Forest.  Tally  Lake  Ranger  District, 
Flathead  County.  MT. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
increased  water  yield,  channel  erosion, 
and  water  quality  impacts.  EPA 
recommended  that  the  Forest  Service 
pick  and  chose  and  combine  treatment 


methods  and  units  from  among 
alternatives  to  create  a  new  modified 
preferred  alternative  to  better  optimize 
and  balance  resource  and  environmental 
trade  offs.  EPA  requested  additional 
information  to  help  assess  and  mitigate 
potential  impacts  of  the  management 
actions. 

ERP  No.  D-COE-E39050-FL  Rating 
EC2,  Herbert  Hoover  Dike  Major 
Rehabilitation  Evaluation  Study, 
Improvements  to  the  Breach  of  Reach 
One,  Lake  Okeechobee,  FL. 

Summary:  EPA  expressed  concern 
regarding  impacts  to  recreation/ 
infrastructure  features,  erosion  control 
and  loss  of  project  effectiveness  during 
heavy  rain/or  backpumping.  EPA 
requested  that  these  issues  be  addressed 
in  the  final  document. 

ERP  No.  D-FHW-E40779-NC  Rating 
E02,  Fayetteville  Outer  Loop  Corridor 
Study,  Transportation  Improvement 
Program  (TIP)  Cape  Fear  River, 
Cumberland.  Hoke  and  Robeson 
Counties,  NC. 

Summary:  EPA  expressed  objections 
due  to  substantial  impacts  to  water/ 
wetland  resources  and  social  impacts 
(relocations,  noise  and  community 
disruption).  EPA  is  requesting  further 
analysis  of  secondary  project  impacts, 
reconsideration  of  each  interchange 
location  and  is  requesting  additional 
data  on  potential  impacts  to  minority 
and  low  income  neighborhood. 

ERP  No.  DR-BIA-K61146-CA  Rating 
EC2,  Programmatic — Cabazon  Resource 
Recovery  Park  Section  6  General  Plan, 
Cabazon  Indian  Reservation, 
Implementation,  Approval  of  Master 
Lease  and  NPDES  Permit,  the  City  of 
Mecca,  Riverside  County,  CA. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
potential  cumulative  impacts  associated 
with  component  facilities  at  the 
resource  recovery  park  that  may 
contaminate  groundwater,  emit 
hazardous  air  pollutants  and/or  generate 
hazardous  waste.  EPA  requested  a  clear 
commitment  that  future  site-specific 
facilities  and  projects  raising  diese 
concerns  are  subject  to  subsequent 
environmental  documentation  under  the 
National  Environmental  Policy  Act. 

ERP  No.  DS-1BR-K39045-CA  Rating 
LO,  Programmatic  EIS — Central  Valley 
Project  Improvement  Act  (CVPIA)  of 
1992  Implementation,  Additional 
Information  for  the  Project  Simulation 
Model  (PROSIM)  Hydrology,  Central 
Valley,  Trinity  Contra  Costa,  Alamenda, 
Santa  Clara  and  San  Benito  Counties, 
CA. 

Summary:  Because  of  the  limited 
scope  of  the  Supplemental  DPEIS  and 
the  good  description  of  implications  of 
the  revised  PROSIM  analysis,  we  have 
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not  identified  any  potential 
environmental  impacts  and  have  no 
objections  to  the  revised  PROSIM 
analysis.  This  lack  of  objections  does 
not  extend  to  the  Environmental 
Concerns  expressed  on  the  broader 
DPEIS  CVPIA  which  evaluated  potential 
effects  of  various  CVPIA  Alternatives. 

Final  EISs 

ERP  No.  F-BLM-J65298-CO  Yankee 
Gulch  Sodium  Minerals  Project,  To 
Produce  Sodium  Products,  Piceance 
Basin,  Right-of-Way  Permit  and  COE 
Section  404  Permit,  Rio  Blanch  Coimty, 
CO. 

Summary:  EPA  continues  to  express 
concern  regarding  the  need  to  protect 
ground  water  from  spills  and  to  ensure 
adequate  reclamation  bonding  coverage. 

ERP  No.  F-COE-K67041-CA 
Morrison  Creek  Mining  Reach 
Dovtrnstream  (South)  of  Jackson 
Highway,  Mining  and  Reclamation 
Project,  COE  Section  404  Permit 
Issuance,  Sacramento  County,  CA. 

Summary:  EPA  continues  to  object  to 
the  preferred  alternative  since  it  has  not 
been  demonstrated  that  the  preferred 
alternative  is  the  least  damaging 
practicable  alternative.  EPA  believes 
that  other  alternatives  would  have  fewer 
impacts  on  waters  of  the  United  States 

ERP  No.  F-GSA-E11D44-TN 
Volunteer  Army  Ammunition  Plant, 
Disposal  and  Transfer  Ownership  of 
Property  to  Other  Federal  Agencies  and 
Private  Entities,  City  of  Chattanooga's, 
Hamilton  County,  TN. 

Summary:  EPA  continues  to  be 
concerned  that  all  environment^ 
impacts  were  not  fully  addressed.  To 
this  end,  EPA  looks  forward  to  working 
with  GSA  in  the  future  to  help  identify 
projact-specific  impacts  and  the 
avoidance,  minimization  and  mitigation 
during  the  scoping  and  NEPA  review 
process. 

ERP  No.  F-NPS-A61319-00  Oregon, 
California,  Mormon  Pioneer  and  Pony 
Express  National  Historic  Trails, 
Implementation,  Comprehensive 
Management  and  Use  Plan,  OR,  CA, 
MO,  lA,  IL,  KS,  NB,  CO,  WY,  ID,  WA, 
UTandNV. 

Summary:  EPA  supports  the  preferred 
alternative. 

Dated:  October  5. 1999. 
William  D.  Dickerson, 
Director,  NEPA  Compliance  Division, 
Office  of  Federal  Activities. 
IFR  Doc.  99-26411  Filed  10-7-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00623;  FRL-6387-7] 

Rodentlcides  Risks  to  Birds  and  Non- 
Target  Mammals;  Open  Meeting 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  EPA's  OfBce  of  Pesticide 
Programs  (OPP)  is  giving  notice  of  an 
open  meeting  to  discuss  with  the  public 
and  gather  information  regarding  risks 
posed  by  rodentlcides  to  birds  and  non- 
target  mammals. 

DATES:  The  meeting  will  be  held  on 
Tuesday,  October  19, 1999.  from  9:00 
am  to  3:00  pm. 

ADDRESSES:  The  meeting  will  be  held  at: 
The  National  Rural  Electric  Cooperative 
Association  Conference  Center,  4301 
Wilson  Blvd.,  Arlington,  Virginia 
22203-1860. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Deziel,  Office  of  Pesticide 
Programs  (7508C),  Environmental 
Protection  Agency,  401  M  St.,  SW, 
Washington,  DC  20460.  Telephone 
number:(703)  308-8173.  E-mail: 
deziel.deimis@epa.gov. 

SUPPLEMENTARY  INFORMATKm: 
I.  General  Information 

A.  Does  this  Document  Apply  to  Me? 

This  document  is  directed  to  the 
public  in  general.  This  action  may, 
however,  be  of  interest  to  those  effected 
by  the  Rodenticide  Cluster 
Reregistration  Eligibility  Decision  (RED) 
document  and/or  the  Zinc  Phosphide 
RED  document.  Since  other  entities  may 
also  be  interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  docimient  from 
the  EPA  Internet  Home  Page  at  http:// 
wv»rw.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  docimient  imder 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

As  back^und  information, 
electronic  copies  of  the  Rodenticide 


Cluster  and  Zinc  Phosphide  REDs  and 
RED  fact  sheets  are  available  on  the 
internet.  See  http://www.epa.gov/REDs. 
Additional  information  concerning  the 
schedule  and  agenda  of  this  meeting 
will  be  posted  on  the  Agency's  web  page 
(http://www.epa.gov/pesticides). 

2.  In  person.  The  Agency  has 
established  an  administrative  record  for 
this  meeting  imder  docket  control 
number  OPPTS-00623.  The 
administrative  record  consists  of  the 
documents  specifically  referenced  in 
this  notice,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  informatioi^ related  to 
the  Rodenticide  Cluster  RED,  including 
any  information  claimed  as  Confidential 
Business  Information  (CBI).  This 
administrative  record  includes  the 
dociunents  that  are  physically  located  in 
the  docket,  as  well  as  the  docimients 
that  are  referenced  in  those  docimients. 
The  public  version  of  the  administrative 
record,  which  includes  printed,  paper 
versions  of  any  electronic  comments 
that  may  be  submitted  during  an 
applicable  comment  period,  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  fPIRIB), 
Rm.  119,  Crystal  Mall  «2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA.  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  703-305- 
5805. 


n.  Meeting  InfiDrmation 

A.  What  Will  be  Discussed  at  the  Public 
Meeting? 

The  Agency  notes  in  the  Rodenticide 
Cluster  Reregistration  Eligibility 
Decision  (RED)  document  that  there  are 
primary  and  secondary  wildlife 
incidents  involving  rodenticides  that 
the  Agency  would  continue  to  evaluate 
before  taking  any  further  regulatory 
action.  Since  August  1998  the  Agency 
has  collected  data  and  conducted 
further  analysis.  The  Agency  is 
initiating  a  one-day  public  meeting  to 
discuss  available  data  and  to  gather  any 
further  information  regarding  risks 
posed  to  birds  and  non-target  mammals 
from  rodenticides.  Based  on  all 
available  data,  risk  mitigation  measures 
to  protect  birds  and  non-target  mammals 
could  be  implemented  in  the  amended 
RED  this  fall,  if  warranted. 

The  meeting  will  involve  and 
potentially  affect  products  with  the 
following  active  ingredients: 
brodifacoiun,  bromadiolone, 
bromethalin,  chlorophacinone, 
choiecalciferol,  difethialone, 
diphacinone  (and  its  sodium  salt),  pival 
(and  its  sodium  salt),  warferin  (and  its 
sodium  salt)  and/or  zinc  phosphide. 
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Except  for  zinc  phosphide,  these 
rodenticides  are  used  primarily  for 
control  of  Norway  rats,  roof  rats,  and 
house  mice  in  and  around  buildings, 
transport  vehicles,  and  in  sewers.  Zinc 
phosphide  is  used  mainly  to  control 
field  rodents.  Chlorophacinone  and 
diphacinone  also  have  some  state 
special  local  need  registrations  for  field 
uses.  Anyone  interested  in  these  active 
ingredients  is  encouraged  to  attend.  An 
opportunity  will  be  provided  at  the 
meeting  for  interested  parties  to  provide 
oral  or  written  comments  or  submit 
additional  information  for  the  Agency  to 
consider. 

B.  Where  Will  the  Meeting  Be  Held? 

The  public  meeting  will  be  held  from 
9:00  a.m.  to  3:00  p.m.  on  Tuesday, 
October  19, 1999,  at  The  National  Rural 
Electric  Ck>operative  Association 
Conference  Center.  4301  Wilson  Blvd., 
Arlington,  Virginia  22203-1860.  The 
telephone  number  for  the  Conference 
Center  is  (703)  907-5500.  Additional 
information  about  the  Conference 
Center,  including  directions  for  getting 
there,  have  also  been  posted  on  the  EPA 
internet  www.epa.gov/pesticides/ppdc/ 
rodent. 

List  of  Subjects 

Environmental  protection. 
Dated:  October  1, 1999. 

Loto  Roni, 

Director.  Special  Review  and  Reregtstration 
Division,  Office  of  Pesticide  Programs. 

IFR  Doc.  99-26324  Filed  10-7-99;  8:45  am) 

BNJJNQ  CODE  aSM-SO-f 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPIM)0ei9;  FRL-63S1-4] 

Totoranc*  R— «— miit  Advtoory 
CommHtM;  Notice  of  Public  Mooting 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)-U.S. 
Department  of  Agrioilture  (USDA) 
Tolerance  Reassessment  Advisory 
Committee  (TRAC)  will  hold  a  public 
meeting  on  October  20-21, 1999.  Among 
the  agenda  topics  planned  for 
discussion  are  the  following:  updates  on 
tolerance  reassessment  progress,  science 
policy  issues  and  the  worker  risk 
assessment  process;  a  status  report  on 
organophosphate  pesticides,  including  a 
the  pilot  public  participation  process; 
transition  strategies;  and  a  discussion  of 


options  for  continuing  an  open  forum 
and  transparent  process  to  discuss 
tolerance  reassessment  and  FQPA 
implementation  issues. 

TRAC  was  established  in  May  1998  as 
a  subcommittee  under  the  auspices  of 
the  EPA  National  Advisory  Coimcil  for 
Environmental  Policy  and  Technology 
(NACEPT)  in  response  to  Vice  President 
Gore's  request  for  EPA  and  the  USDA  to 
work  together  to  ensure  implementation 
of  the  Food  Quality  Protection  Act 
(FQPA). 

DATES:  The  meeting  will  be  held  on 
Thursday,  October  20, 1999  from  9:00 
a.m.  to  5:30  p.m.  and  Thursday,  October 
21, 1999  from  9:00  a.m.  to  1:00  p.m. 
ADDRESSES:  The  meeting  vfill  be  held  at 
the  Arlington  Hilton,  950  North  Stafford 
St.,  Arlington,  VA;  Ballston  Metro 
Subway  Station  (703)  528-6000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margie  Fehrenbach,  Karen  Angulo,  or 
Tenia  Northern,  7501C,  Office  of 
Pesticide  Programs,  EPA,  401  M  St., 
SW.,  Washington,  DC  20460;  telephone 
nimiber:  (703)  305-7090;  fax  niunber: 
(703)  308-4776;  e-mail  address: 
Fehrenbach.Margie@epa.gov  or 
Angulo.Karen@epa.gov  or 
Northem.Terria@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  persons  interested  in 
implementation  of  the  Food  Quality 
Protection  Act  (FQPA)  (Public  Law  104- 
170).  Passed  in  1996,  this  new  law 
strengthens  the  nation's  system  for 
regulating  pesticides  on  food.  The  TRAC 
was  established  by  EPA  and  USDA  to 
provide  the  following:  policy  guidance 
on  soimd  science,  ways  to  increase 
transparency  in  decision-making, 
strategies  for  a  reasonable  transition  for 
agricultiue  and  ways  to  enhance 
consultations  with  stakeholders,  as 
pesticides  tolerances  are  reassessed, 
including  those  for  organophosphates. 

The  TRAC  has  been  co-cnaired  by 
EPA's  Deputy  Administrator  and 
USDA's  Deputy  Secretary.  The  TRAC  is 
a  diverse  group  representing  a  broad 
range  of  interests  including:  farmers  and 
growers;  public  health  officials 
including  pediatricians;  pesticide 
companies  and  trade  associations;  food 
processors  and  distributors, 
academicians;  Federal  agencies;  and 
State,  local  and  Tribal  governments. 

Since  other  entities  may  also  be 
interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 


to  a  particular  entity,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

n.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  RClated 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
docxmient,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  dociunent  under 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

An  agenda  and  background 
information  are  being  developed  and 
will  be  posted  on  the  Agency's  website 
one  week  prior  to  lach  meeting  at: 
www.epa.gov/i)bsticides/trac. 

2.  In  person.  The  Official  record  is 
available  in  the  Docket  for  inspection 
during  normal  business  hours,  Monday 
-  Friday,  excluding  Federal  holidays,  at 
the  Office  Pesticide  Program,  USEPA, 
Crystal  Mall  2  (CM  #2),  1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202, 
telephone  mmiber  (703)  305-5805. 

The  Agency  has  established  an 
administoative  record  for  this  meeting 
under  docket  control  number  OPP- 
00619.  The  administrative  record 
consists  of  the  documents  specifically 
referenced  in  this  notice,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  the  Tolerance  Reassessment 
Advisory  Committee.  This 
administrative  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  dociunents 
that  are  referenced  in  those  docimients. 
The  public  version  of  the  administrative 
record,  which  includes  printed,  paper 
versions  of  any  electronic  comments 
that  may  be  submitted  during  an 
applicable  comment  period,  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  CM  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA,  from  8:30  a.m.  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

m.  How  Can  I  Request  to  Participate  in 
this  Meeting? 

The  TRAC  meetings  are  open  to  the 
public  imder  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463.  Persons  who  wish  to  make 
oral  statements  do  not  need  to  request 
to  participate  in  the  meeting.  Sudi 
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statements  will  be  limited  to  3-5 
minutes  by  each  person  or  organization. 
Any  person  who  wishes  to  file  a  written 
statement  may  do  so  before  or  after  a 
TRAC  meeting.  These  statements  will 
become  part  of  the  official  record  and 
will  be  provided  to  the  TRAC  members. 
The  official  record  will  be  available  for 
public  inspection  at  the  address  listed 
imder  "Addresses"  at  the  begiiming  of 
this  document. 

List  of  Subjects 

Environmental  protection. 
Agriculture,  Chemical,  Foods, 
Pesticides,  Tolerance  reassessment  and 
Pests. 

Dated:  October  4, 1999. 

Marcia  E.  Mulkey, 

Director,  Office  of  Pesticide  Programs. 

(FR  Doc.  99-26371  Filed  10-7-99;  8:45  am) 
BILUNGCOOE  6560-SO-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-894;  FRL-«384-2] 

Notice  of  Rling  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  Certain 
Pesticide  Chemicals  in  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-894,  must  be 
received  on  or  before  November  8, 1999. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
"SUPPLEMENTARY  INFORMATION" 
section.  To  ensure  proper  receipt  by 
EPA,  it  is  imperative  that  you  identify 
docket  control  nimiber  PF-894  in  the 
subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Susan  Stanton,  Registration 
Support  Branch,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460; 
telephone  number:  (703)  305-5218;  and 
e-mail  address:  stanton.susan@epa.gov. 
SUPPLEMENTARY  INFORMATION: 


L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Cat- 
egories 

NAICS 

Examples  of  poten- 
tially affected  entitles 

Industry 

111 

Crop  production 

112 

Animal  production 

311 
32532 

Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
wwrw.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  control  number  PF- 
894.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  docvunents  that  are 
physically  located  in  the  docket,  as  well 
as  the  dociiments  that  are  referenced  in 
those  dociunents.  The  public  version  of 


the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  dxiring 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Higbway, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  conmients  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-894  in  the  subject 
line  on  the  first  page  of  your  response. 

1 .  By  mail.  Suomit  your  conmients  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Enviromnental  Protection 
Agency.  401  M  St.,  SW.,  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Ser\'ices 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway. 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  E-mail 
to:  "opp-docket@epa.gov,"  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  5.1/6.1  ur  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identffied  by  docket  control 
number  PF-894.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
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disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  conunent  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified  in 
the  "FOR  FURTHER  INFORMATION 
CONTACT"  section. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  yovu- 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  certain  pesticide  chemical  in 
or  on  various  food  commodities  under 
section  408  of  the  Federal  Food,  Drug, 
and  Comestic  Act  (FFDCA),  21  U.S.C. 
346a.  EPA  has  determined  that  this 
petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2);  however,  EPA  has  not 
fully  evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

Listof  Sulijects 

Environmental  protection, 
Agricultural  commodities.  Feed 
additives,  Food  additives,  Pesticides 


and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  24, 1999. 

Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  views  of  the  petitioner. 
EPA  is  publishing  the  petition  simunary 
verbatim  without  editing  it  in  any  way. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Bayer  Corporation 

PP9F6011 

EPA  has  received  a  pesticide  petition 
(9F6011)  from  Bayer  Corporation,  8400 
Hawthorne  Road,  Kansas  City,  Missouri 
64120-0013  proposing,  pursuant  to 
section  408(d)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(d),  to  amend  40  CFR  part 
180  by  establishing  tolerances  for 
residues  of  flucarbazone  sodium:  4,5- 
dihydro-3-methoxy-4-methyl-5-oxo-N- 
I[2-(trifluoromethoxy)phenyl]sulfonyl]- 
1 H- 1 ,2 ,4-triazole-l  -carboxamide, 
sodium  salt;  and  its  N-desmethyl 
degradate,  4,5-dihydro-3-methoxy-5- 
oxo-N-[l2-{ 

trifluoromethoxy)phenyl]8ulfonyl]-lH- 
1,2,4-triazole-l-carboxamidein  in  or  on 
the  raw  agricultural  commodities 
(RACs): 


Commodity 

Wheat  Forage 

Wheat  Hay  

Wheat  Straw  

Wheat  Grain 

Milk 

Meat  (cattle,  goats,  sheep, 

horses,  hogs). 
Liver  (cattle,  goats,  sheep, 

horses,  hogs). 


Parts  per  million 


0.30 

0.10 

0.05 

0.01 

0.005 

0.01 

0.60 


EPA  has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petition.  Additional  data  may  be 
needed  before  EPA  rules  on  the  petition. 


A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  flucarfoazone-sodium  in  wheat  was 
rapid  and  extensive.  Little  or  no  parent 
flucarbazone-sodium  was  found  in  the 
RACs.  A  primary  metabolic  pathway  in 
wheat  involved  the  N-demethylation  of 
flucarbazone-sodiimi  to  give  N- 
desmethyl  flucarbazone-sodium.  N- 
desmethyl  flucarbazone-sodiimi  was 
found  in  all  of  the  wheat  RACs.  The  N- 
desmethyl  flucarbazone-sodium  was 
then  either  hydrolyzed  or  conjugated 
with  glucose.  Another  primary 
metabolic  pathway  was  hydrolysis  of 
flucarbazone-sodium  yielding  sulfonic 
acid  and  sulfonamide  which  were 
isolated,  and  N,0-dimethyl  triazolinone 
which  was  not  isolated.  Other 
metabolites  were  then  subsequently 
formed  by  oxidative  reactions, 

"hydrolytic  reactions,  and  conjugation. 

2.  Analytical  method— Plants.  The 
proposed  tolerance  expression  is  parent 
flucarbazone-soditun  and  N-desmethyl 
flucarbazone-sodium.  An  analj^cal 
method  was  developed  to  measure  these 
two  analytes  in  plant  matrices.  This 
method  was  validated  in  wheat  tissues. 
The  flucarbazone-sodiiun  and  N- 
desmethyl  flucarbazone-sodium 
residues  are  extracted  from  the  wheat 
samples  with  0.05  M  NH4  OH  by 
accelerated  solvent  extraction  (ASE). 
The  extracts  are  purified  by  a 
combination  of  C-18  solid  phase 
extraction  (spe)  and  ethylene  diamine- 
N-propyl  (PSA)  spe.  The  resultant 
analytes  are  detected  by  liquid 
chromatography /tandem  mass 
spectroscopy  (Ic/ms/ms)  and  quantified 
against  known  amounts  of  deuterated 
internal  standards.  The  method  limit  of 
quantitation  (LOQ)  is  0.01  milligram/ 
kilogram  (mg/kg)  of  either  analyte  in  all 
wheat  matrices.  The  method  limit  of 
detection  (LOD)  is  0.005  mg/kg  of  either 
analyte  in  all  wheat  matrices. 

3.  Animals.  An  analjrtical  method  was 
developed  to  measure  the  residues  of 
flucarbazone-sodium  in  animal  tissues 
and  milk.  Since  the  flucarbazone- 
sodium-related  residues  were  present  in 
ruminant  tissues  as  a  mixtiire  of  boimd, 
conjugated,  and  unconjugated  residues, 
a  method  was  developed  that 
simultaneously  extracted  and 
hydrolyzed  the  majority  of  the 
flucarbazone-sodium-related  residues  to 
flucarbazone-sodiimi  sulfonamide.  The 
flucarbazone-sodium  residues  are 
simultaneously  hydrolyzed  to 
flucarbazone-sodium  sulfonamide  and 
extracted  irom  the  animal  tissues  and 
milk  by  heating  with  8%  trifluoroacetic 
acid  (TTA)  in  water.  The  analysis  of  fat 
was  complicated  by  the  large  quantities 
of  lipids  that  were  released  during 
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hydrolysis  and  extraction.  Therefore, 
the  flucarbazone-sodium  residues  are 
extracted  into  acetonitrile/water  (9:1) 
before  they  are  hydrolyzed  to 
flucarbazone-sodiiun  sulfonamide.  After 
conversion  to  flucarbazone-sodium 
sulfonamide,  the  residues  are  purified 
and  partitioned.  The  residues  are 
detected  by  Ic/ms/ms  and  quantified 
against  known  amounts  of  deuterated 
internal  standards.  The  LOQ  in  the 
tissues  and  milk  is  0.020  and  0.005  mg/ 
kg,  respectively.  The  estimated  LOD  {3x 
highest  background  response]  in  the 
liver,  muscle,  and  milk  is  0.014  0.002 
and  0.004  mg/kg,  respectively.  The 
recoveries  of  flucarbazone-sodium  were 
determined  in  all  tissues  and  milk  after 
fortification  with  flucarbazone-sodium. 
The  average  recoveries  of  flucarbazone- 
sodium  from  liver  fortified  at  0.020  and 
0.100  mg/kg  were  104%  and  100%. 
respectively.  The  average  recoveries  of 
flucarbazone-sodium  from  muscle 
fortified  at  0.020  and  0.100  mg/kg  were 
97%  and  102%,  respectively.  In  milk 
the  average  recoveries  of  flucarbazone- 
sodium  at  fortifications  of  0.005,  0.010, 
and  0.050  mg/kg  were  111%  (after 
correction  for  background  in  the  control 
samples,  the  average  recovery  was 
92%),  97%  and  91%,  respectively.  An 
independent  laboratory  validation  of  the 
analytical  method  was  performed.  The 
method  was  successfully  validated 
indicating  that  the  method  could  be 
satisfactorily  run  by  following  the 
written  procedure. 

3.  Magnitude  of  residues.  Field  trials 
were  conducted  with  wheat  at  36 
locations  to  evaluate  the  quantity  of 
flucarbazone-sodium  residues  in  wheat 
forage,  hay,  straw,  and  grain  following 
treatment  with  flucarbazone-sodium 
70WG  at  a  rate  of  30  grams  active 
ingredient/hectacre  (g  ai/ha).  The 
highest  average  field  trial  (HAFT) 
residue  detected  in  forage,  hay,  and 
straw  were  0.27, 0.08,  and  0.04  mg/kg, 
respectively.  Residues  of  flucarbazone- 
sodium  were  <  0.01  mg/kg  in  wheat 
grain. 

B.  Toxicological  Profile 

1.  Acute  toxicity— i.  Flucarbazone- 
sodium  is  not  toxic  to  fasted  rats 
following  a  single  oral  administration. 
The  oral  lethal  dose  (LD50)  is  >  5,000 
mg/kg  body  weight  (bwt)  for  males  and 
females. 

ii.  Flucarbazone-sodium  is  not  toxic 
to  rats  following  a  single  dermal 
application.  The  dermal  LDso  is  >  5,000 
m^kg  bwt  for  males  and  females. 

lii.  An  acute  inhalation  study  with 
rats  showed  low  toxicity  with  a  4-hour 
dust  aerosol  lethal  concentration  (LCso) 
>  5,130  mg/m^  air  for  males  and 
females. 


iv.  An  eye  irritation  study  in  rabbits 
showed  only  very  slight,  reversible 
irritation. 

V.  A  dermal  irritation  study  in  rabbits 
showed  flucarbazone-sodiimi  is  not 
irritating  to  skin. 

vi.  Flucarbazone-sodium  has  no  skin 
sensitizing  potential  under  the 
conditions  of  the  maximization  test  in 
gxiinea  pigs. 

2.  Genotoxicity.  The  genotoxic  action 
of  flucarbazone-sodium  was  studied  in 
bacteria  and  mammalian  cells  with  the 
aid  of  various  in  vitro  test  systems 
[Salmonella  microsome  test, 
hypoxanthine  guanine  phophoribosyl 
transferase  (HGPRT)  test  with  Chinese 
hamster  V79  cells,  cytogenetic  study 
with  Chinese  hamster  V79  cells  and 
unscheduled  DNA  synthesis  test)  and  in 
one  in  vivo  test  (micronucleus  test). 
None  of  the  tests  revealed  any  evidence 
of  a  mutagenic  or  genotoxic  potential  of 
fiucarbazone-sodiimi.  The  compound 
did  not  induce  point  mutation,  DNA 
damage,  or  chromosome  aberration. 

3.  Reproductive  and  developmental 
toxicity.  In  a  2-generation  reproduction 
study,  Wistar  rats  were  administered 
dietary  levels  of  flucarbazone-sodimn  at 
levels  of  0,  50,  4,000,  and  20,000/12,000 
(dose  reduction  week  6).  The  no 
observed  adverse  effect  levels  (NOAELs) 
for  reproductive  parameters  was 
established  at  4,000  ppm,  based  on 
slight  reduction  in  pup  weight 
development  at  12,000  ppm.  The 
NOAELs  estabUshed  for  parental  males 
and  females  were  4,000  ppm  and  50 
ppm,  respectively. 

i.  A  developmental  toxicity  study  was 
conducted  with  Sprague-Dawley  rats  via 
oral  gavage  of  flucarbazone-sodium  at 
levels  of  0,  100,  300,  and  1,000  mg/kg 
bwt/day  on  days  6  through  19  of 
gestation.  There  were  no  signs  of 
maternal  toxicity,  embryotoxicity, 
fetotoxicity,  or  teratogenicity  at  the  level 
of  1,000  mg/kg  bwt/day.  Therefore,  the 
maternal  and  developmental  NOAELs 
for  rats  were  established  at  1,000  mg/kg 
bwt/day,  the  limit  dose  for  this  study 
type. 

li.  Himalayan  rabbits  were 
administered  flucarbazone-sodium  at 
levels  of  0, 100,  300,  500,  or  1,000  mg/ 
kg  bwt  by  oral  gavage  days  6  through  28 
post  coitum  in  a  test  for  developmental 
toxicity.  A  maternal  NOAEL  of  100  mg/ 
kg  bwt/day  was  established  based  on 
clinical  findings,  bwt  loss,  decreased 
feed  consumption,  gastrointestinal 
changes,  increased  liver  weights  and 
fetty  liver  changes  at  300  mg/kg  bwt/ 
day.  The  gestation  rate  NOAEL  of  100 
mg/kg  bwt/day  was  based  on  one 
abortion  (assessed  as  secondary  due  to 
maternal  toxicity)  at  300  mg/kg  bwt/day. 
The  NOAEL  for  fetal  parameters  of  300 


mg/k^  bwt/day  was  based  on  decreased 
fetal  weights  and  delayed  ossification  at 
500  mg/^  bwt/day.  No  teratogenic 
potential  of  flucarbazone-sodium  was 
evident  in  rabbits. 

iii.  A  90-day  feeding  study  with  male 
and  female  B6C3F1  mice  established  a 
NOAEL  of  7,000  (equivalent  to  2,083 
and  3,051  mg/kg  bwt/day  for  males  and 
females,  respectively).  The  dose  of  7,000 
ppm  was  the  highest  dose  tested  (HDT). 

4.  Subchronic  toxicity — i.  A  28-day 
dermal  rat  study  established  a  systemic 
NOAEL  of  1,000  mg/kg  bwt/day  (the 
dermal  limit  dose)  for  males  and 
females.  The  local  dermal  effects,  skin 
thickening,  seen  at  1 ,000  mg/kg  were 
regarded  as  a  result  of  mechanical 
friction  and  of  no  toxicological 
relevance. 

ii.  A  90-day  rat  feeding  study  defined 
a  NOAEL  at  250  ppm  (17.6  mg/kg  bwt/ 
day)  for  males  and  1,000  ppm  (101.7 
mg/kg  bwt/day)  for  females  based  on  a 
decreased  spleen  weight  in  males  at 
1,000  ppm  and  on  immunologic  changes 
at  4,000  ppm  in  females. 

iii.  A  90-day  feeding  study  with  male 
and  female  B6C3F1  mice  established  a 
NOAEL  of  7,000  ppm  (equivalent  to 
2,083,  and  3,051  mg/kg  bwt/day  for 
males  and  females,  respectively).  The 
dose  of  7,000  ppm  was  the  HDT. 

iv.  A  90-day  dog  feeding  study  at 
levels  of  0, 1,000,  5,000,  and  50,000 
ppm  established  a  NOAEL  of  1 ,000  ppm 
(eqmvalent  to  33.8  mg/kg  bwt/day  in 
males  and  35.2  mg/kg  bwt/day  in 
females)  based  on  decreased  thyroxine 
levels  and  increased  thyroxine-binding 
capacity,  macroscopic  and  microscopic 
effects  on  the  gastric  mucosa  and  an 
eosinophilic  hepatocellular  cytoplasm 
occurring  at  5,000  ppm  and  above.  The 
liver  enzyme  induction  at  1,000  ppm 
was  assessed  as  a  slight  adaptive 
response  in  the  detoxification  process  of 
flucarbazone-sodium  but  not  as  an 
adverse  effect,  due  to  the  absence  of 
clinical  chemical  changes  that  would 
indicate  fiver  damage  and  due  to  the 
absence  of  any  histopathologic  liver 
changes  at  this  dietary  level. 

5.  Chmnic  toxicity— i.  A  2-year 
chronic  toxicity/oncogenicity  study  was 
conducted  with  male  and  female  Wistar 
rats  at  dietary  levels  of  0,  2.5,  7.5,  125, 
and  1.000  mg/kg  bwt.  A  NOAEL  of  125 
mg/kg  was  established  based  on 
increased  food  consiunption  (both 
sexes)  and  lower  bwts  (females)  at  1.000 
mg/kg.  No  carcinogenic  potential  was 
indicated. 

ii.  B6C3F1  mice  were  administered 
flucarbazone-sodiimi  via  the  diet  at 
levels  of  0,  50, 1,000,  and  7,000  ppm  in 
a  2-year  carcinogenicity  study.  The 
NOAEL  was  established  in  males  and 
females  at  1,000  ppm  (equivalent  to 
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274.5  and  458.9  mg/kg  bwt/day. 
respectively)  based  on  reduced  bwt  gain 
in  both  sexes  and  on  increased  feed 
consumption  in  males  at  the  7,000  ppm 
level.  No  carcinogenic  potential  was 
indicated. 

iii.  A  1-year  feeding  study  in  dogs  at 
levels  of  0.  200. 1,000.  and  5,000  ppm 
established  a  NOAEL  of  1,000  ppm  for 
males  (equal  to  35.87  mg/kg  b^vt/day) 
based  on  decreased  bwt  development, 
increased  ALAT-  and  ASAT-levels  and 
slightly  increased  N-demethylase  levels. 
The  NOAEL  of  200  ppm  for  females 
(equal  to  7.43  mg/kg  bwrt/day)  was  based 
on  elevated  ALAT-,  ASAT-.  and  GLDH- 
levels  at  1 ,000  ppm  in  one  female. 
Histopathology  revealed  no  treatment- 
related  effects. 

6.  Animal  metabolism.  Flucarbazone- 
sodium  was  metabolized  via  two 
pathways.  The  major  pathway  involved 
the  hydrolysis  of  the  urea  linkage 
forming  sulfonamide  and  N,0 
dimethyltriazolinone.  The  sulfonamide 
was  shown  to  be  the  major  metabolite  in 
the  blood,  fat,  liver,  and  muscle  at  4  to 

6  hours  following  oral  administration  of 
[phenyl-lJL-)4Cl  flucarbazone-sodiimi. 
The  sulfonamide  was  conjugated  with 
glucuronic  acid  or  acetate  [sulfonamide 
N-gluc\ironide  or  N-acetyl  sulfonamide] 
or  hydroxylated  and  then  conjugated 
with  glucuronic  acid  to  form 
hydroxysuIfonamide-O-glucuronide 
prior  to  elimination  in  the  urine.  A 
minor  pathway  involved  N- 
demethylation  of  flucarbazone-sodium 
to  form  N-desmethyl  flucarbazone- 
sodiiun  followed  by  hydrolysis  to  form 
the  sulfonamide  and  O- 
methyltriazolinone.  Demethylation  of 
N,0-dimethyltriazolinone  led  to  the 
formation  of  N-methyltriazolinone,  O- 
methyltriazolinone.  and  ultimately, 
urazole;  methyl  urethane  was  probably 
formed  from  the  cleavage  of  O- 
methyltriazolinone. 

7.  Metabolite  toxicology— i.  The 
animal  and  plant  metabolite 
flucarbazone-sodium  sidfbnamide 
(trifluoromethoxysulfonamide)  has  a 
low  acute  oral  toxicity  (LDso  >  2,000 
mg/l^bwt)  in  fasted  rats. 

li.  The  plant  metabolite  flucarbazone- 
sodiimi  sulfonamide  lactate  conjugate 
has  no  acute  oral  toxicity  (NOAEL: 
5,000  mg/kg  bwt)  in  fasted  rats. 

iii.  The  plant  metabolite  flucarbazone- 
sodium  sulfonamide  alanine  has  no 
acute  oral  toxicity  (NOAEL:  5,000  mg/kg 
bwt)  in  fasted  rats. 

iv.  The  soil  metabolite  O-desmethyl 
flucarbazone-sodium  has  an  acute  oral 
LDso  value  in  fasted  male  and  female 
rats  of  >  2,500  -  <  5,000  mg/kg  bwt. 

V.  The  plant,  animal,  and  soil 
metabolite,  MKH  10868  (flucarbazone- 
sodixun  sulfonic  acid  Na-salt),  has  no 


acute  oral  toxicity  (LD50  >  5,000  mg/kg 
bwt)  in  fasted  male  and  female  rats. 

vi.  MKH  10868  was  considered  non- 
mutagenic  with  and  without  S9  mix  in 
the  plate  incorporation  as  well  as  in  the 
preincubation  modification  of  the 
Sa7nione/7a/microsome  test. 

8.  Endocrine  disruption.  There  is  no 
evidence  to  suggest  that  flucarbazone- 
sodium  has  an  effect  on  the  endocrine 
system.  Studies  in  this  data  base  include 
evaluation  of  the  potential  effects  on 
reproduction  and  development,  and  an 
evaluation  of  the  pathology  of  the 
endocrine  organs  following  short-  and 
long-term  exposure.  These  studies 
revealed  no  endocrine  effects  due  to 
flucarbazone-sodium. 

9.  Other  studies — i.  An  acute 
neurotoxicity  screening  study  in  rats 
established  an  overall  NOAEL  for  males 
and  females  of  500  mg/kg  based  on 
transient  neurobehavioral  effects. 
Evidence  of  toxicity  was  only  slight  at 

a  limit  dose  of  2,000  mg/kg  and 
complete  recovery  occurred  within  7 
days  following  treatment. 

ii.  A  subchronic  neurotoxicity 
screening  study  in  rats  established  an 
overall  NOAEL  of  2,000  ppm  for  males 
(equal  to  147  mg/kg  bwt/day)  and 
20,000  ppm  (equal  to  1,730  mg/kg  bwt/ 
day)  for  females  based  on  a  slight 
decrease  in  bwt  and  food  consumption. 
The  NOAEL  for  microscopic  lesions  was 
20,000  ppm  for  males  and  females,  the 
highest  dose  tested  (HDT).  There  was  no 
evidence  of  neurotoxicity  at  any  dietary 
level. 

iii.  A  plaque-forming-cell  assay  (to 
investigate  immunotoxicological 
potential)  was  performed  on  rats  after  a 
4-week  dietary  exposure.  The  NOAEL 
of  20,000  ppm  (equivalent  to  2,205,  or 
2,556  mg/kg  bwt/day  in  males  or 
females,  respectively)  was  based  on  the 
lack  of  specific  effects  in  the  HGT. 

iv.  The  immimotoxicity  potential  of 
flucarbazone-sodium  was  additionally 
investigated  in  antibody  plaque-cell 
forming  assays  and  in  assays  examining 
splenic  T-cells.  B-cells,  and  NK-cells 
after  4-week  dietary  administrations  in 
male  and  female  rats  at  levels  up  to  and 
including  1,000  mg/kg  bwt/day.  There 
was  no  statistically  significant  effect  on 
the  himioral  immune  system  and  no 
effects  on  splenic  cell  populations,  cell- 
mediated  inmnme  response  or  the 
innate  immune  response  in  males  or 
females.  The  NOAEL  for 
immunotoxicity  bom  these  studies  was 
1 ,000  mg/kg  bwt/day,  the 
immunotoxicity  limit  dose. 

C.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food. 
Estimates  of  chronic  dietary  exposure  to 
residues  of  flucarbazone-sodium 


utilized  the  proposed  tolerance-level 
residues  for  wheat  forage,  wheat  hay,  . 
wheat  straw,  wheat  grain,  meat,  liver, 
and  milk  of  0.30,  0.10,  0.05,  0.01,  0.01, 
0.60,  and  0.005  ppm,  respectively.  Other 
assiunptions  were  that  100%  of  the 
target  crop  would  be  treated  with 
flucarbazone-sodium  and  that  no  loss  of 
residue  would  occur  due  to  processing 
and  or  cooking.  A  reference  dose  (RfD) 
of  0.04  mg/kg/ day  was  assumed  based 
on  the  NOAEL  of  4  mg/kg/day  from  the 
2-generation  study  in  Wistar  rats.  A 
safety  factor  of  100  was  used  based  on 
interspecies  extrapolation  (lOx)  and 
intraspecies  variability  (lOx).  Using 
these  conservative  assumptions,  dietary 
residues  of  flucarbazone-sodium 
contribute  0.0002  mg/kg/day  (0.5%  of 
the  RfD)  for  children  1-6  years,  the  most 
sensitive  sub-population.  For  the  U.S. 
population  the  exposing  was  0.00008 
m^kg/day  (0.2%  of  the  RfD).  For  acute 
dietary  exposure,  the  same  conservative 
assiunptions  were  made.  Based  on  the 
NOAEL  of  500  mg/kg/day  from  the 
acute  neurotoxicity  study,  the 
calculated  MOE's  for  acute  risk  from 
flucarbazone-sodium  and  its  degradates 
for  the  general  U.S.  population  was 
386,108  and  for  the  most  exposed 
subgroup,  children  1-6  years  the  margin 
of  exposure  (MOE)  was  141,262.  These 
figures  are  well  above  100  which  is  the 
level  of  concern  based  on  interspecies 
extrapolation  (lOx)  and  intraspecies 
variability  (lOx). 

ii.  Drirudng  water.  Given  the  post- 
emergence  application  pattern,  low  use 
rates  and  rapid  soil  degradation  of 
flucarbazone-sodium,  the  risk  of  ground 
and  surface  water  contamination  and 
exposiue  via  drinking  water  is 
negligible.  The  surface  water  model 
generic  expected  environment 
concentration  (GENEEC)  and  the  ground 
water  model  SCI-GROW  were  used  to 
determine  whether  drinking  water  from 
surface  or  ground  water  sources 
represented  a  worst-case  exposure 
scenario.  These  models  predict  residues 
of  flucarbazone-sodium  would  be  higher 
in  surface  water.  Assuming  a  worst-case 
GENEEC  scenario  where  residues  of 
flucarbazone-sodium  occur  in  surface 
water  used  for  drinking  water  at  the 
highest  predicted  acute  and  chronic 
concentrations,  the  risk  from  exposure 
to  residues  of  flucarbazone-sodium  are 
well  within  EPA's  acceptable  limits. 

The  GENEEC  model  predicted  an 
acute  s\ir&ce  water  concentration  of 
flucarbazone-sodiiun  of  1.22  |ig/L. 
Assuming  a  70  kg  adult  drinks  2  liters/ 
day  containing  1.22  \ig/L.  the  acute 
exposure  would  be  0.0000349  mg/kg/ 
day  for  adults.  Assuming  a  10  kg  chBd 
drinks  1  liter/day  containing  1.22  |ig/L, 
the  exposure  would  be  0.000122  mg/kg/ 
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day.  Based  on  the  the  NOAEL  of  500 
mg/kg/day  from  the  acute  oral 
neurotoxicity  screening  study  in  rats 
and  assuming  a  safety  of  100  (1  Ox  for 
interaspecies  variability  and  lOx  for 
interspecies  extrapolation),  the  MOE  for 
adults  of  143,000  and  for  children  of 
41,000  do  not  exceed  EPA's  level  of 
concern  for  adults  or  children.  This 
assessment  is  based  on  the  GENEEC 
highest  predicted  acute  concentration  of 
flucarbazone-sodiimi  in  drinking  water 
using  worst-case  assumptions. 

Using  GENEEC,  the  highest  predicted 
chronic  concentration  of  flucarbazone- 
sodiimi  was  1.14  ^g/L.  Assuming  a  70 
kg  adult  consumes  2  L  of  water  per  day 
containing  1.14  |xg/L  of  flucarbazone- 
sodium  residues  for  a  period  of  70  years, 
less  than  0.04%  of  the  RfD  was 
consumed  from  residuesof 
flucarbazone-sodium  in  surface  water 
used  for  drinking  water  (worst-case 
scenario).  For  a  10  kg  child  drinking  1 
L  of  water  per  day  containing  1.14  ^g/ 
L  of  flucaibazone-soditun  residues  only 
0.15%  of  the  RfD  was  consumed  by 
drinking  water. 

2.  Non-dietary  exposure.  There  are  no 
current  non-food  uses  for  flucarbazone- 
sodium  registered  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  as  amended.  No  non-food 
uses  are  proposed  for  flucarbazone- 
sodium.  No  non-dietary  exposures  are 
expected  for  the  general  population. 

D.  Cumulative  Effects 

Flucarbazone-sodium  falls  into  the 
category  of  sulfonamide  herbicides. 
There  is  no  information  to  suggest  that 
any  of  this  class  of  herbicides  has  a 
common  mechanism  of  mammalian 
toxicity  or  even  produce  similar  effects 
so  it  is  not  appropriate  to  combine 
exposiues  of  flucarbazone-sodiimi  with 
other  herbicides.  Bayer  Corporation  is 
considering  only  the  potential  risk  of 
flucarbazone-sodium. 

E.  Safety  Determination 

1.  U.S.  population.  As  presented 
previously,  the  exposure  of  the  U.S. 
general  population  to  flucarbazone- 
sodium  is  low,  and  the  risks,  based  on 
comparisons  to  the  reference  dose,  are 
minimal.  The  margins  of  safety  from  the 
use  of  flucarbazone-sodiimi  are  well 
within  EPA's  acceptable  limits.  Bayer 
Corporation  concludes  that  tbere  is  a 
reasonable  certainty  that  no  harm  will 
result  to  the  U.S.  population  from 
aggregate  exposure  to  flucarbazone- 
sodium  residues. 

2.  Infants  and  children.  The  complete 
toxicological  data  base  including  the 
developmental  toxicity  and  2-generation 
reproduction  studies  were  considered  in 
assessing  the  potential  for  additional 


sensitivity  of  infants  and  children  to 
residues  of  flucarbazone-sodium.  The 
developmental  toxicity  studies  in  rats 
and  rabbits  revealed  no  increased 
sensitivity  of  rats  or  rabbits  to  in-utero 
exposure  to  flucarbazone-sodium.  The 
2-generation  reproduction  study  did  not 
reveal  any  increased  sensitivity  of  rats 
to  in-utero  or  postnatal  exposure  to 
flucarbazone-sodium.  Furthermore, 
none  of  the  other  toxicology  studies 
revealed  any  data  demonstrating  that 
young  animals  were  more  sensitive  to 
flucarbazone-sodium  than  adult 
animals.  The  data  taken  collectively 
clearly  demonstrate  that  application  of  a 
Food  Quality  Protection  Act  (FQPA) 
imcertainty  factor  for  increased 
sensitivity  of  infants  and  children  is  not 
necessary  for  flucarbazone-sodium. 

F.  International  Tolerances 

There  are  currently  no  international 
(Codex)  tolerances  established  for 
flucarbazone-sodixim.  It  is  not  currently 
registered  in  any  other  countries.  There 
are  no  harmonized  Maximum  Residue 
Levels  (MRLs)  at  the  European  Union 
level  at  present.  Petitions  for  MRLs  for 
flucarbazone-sodium  in/on  wheat,  meat, 
milk,  and  liver  have  been  submitted  to 
the  Pesticide  Management  Regulatory 
Agency  in  Canada. 
[FR  Doc.  99-26335  Filed  10-7-99;  8:45  am] 

BILUNG  CODE  6500-50-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6454-3] 

Peer  Reviews  Associated  With  ttie 
Guide  for  industrial  Waste 
Management 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  availability. 

summary:  On  June  11, 1999,  the  EPA 
released  for  public  comment  a  draft 
guidance  document  entitled  "Guide  for 
Industrial  Waste  Management."  The 
purpose  of  the  draft  voluntary  Guide  is 
to  assist  facility  managers.  State  and 
Tribal  environmental  managers,  and  the 
public  in  evaluating  and  choosing 
protective  practices  regarding  the 
management  of  non-hazardous 
industrial  wastes.  The  Guide  is  available 
on  a  CD-ROM  format.  The  CD-ROM 
also  contains  user-friendly  ground-water 
and  air  models.  The  groimd- water 
model  is  called  the  Industrial  Waste 
Evaluation  model,  while  the  air  model 
is  called  the  Industrial  Waste  Air  Model. 
When  the  draft  Guide,  CD-ROM,  and 
models  were  noticed  for  comment  in 
Jime,  the  EPA  stated  that  both  models 


would  undergo  peer  review  by 
independent  experts.  These  peer 
reviews  have  been  completed  and  the 
EPA  is  making  the  comments  developed 
by  the  peer  reviewers  publicly  available 
by  this  notice.  Persons  wishing  to 
comment  on  the  models  may  wish  to 
review  the  independent  peer  review 
comments. 

DATES:  Public  comments  on  the  draft 
"Guide  for  Industrial  Waste 
Management",  the  CD-ROM,  and  the 
models  are  due  on  or  before  December 
13, 1999. 

ADDRESSES:  Any  public  comments 
received  to  date  on  the  draft  Guide,  the 
CD-ROM,  or  the  models  and  these  peer 
review  comments  are  available  for 
viewing  in  the  RCRA  Information  Center 
(RIC),  located  at  Crystal  Gateway  I,  First 
Floor,  1235  Jefferson  Davis  Highway, 
Arlington,  VA.  The  RIC  is  open  from  9 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  Federal  hoUdays.  To  review 
docket  materials  (docket  number  F- 
1999-IDWA-FFFFF),  it  is  recommended 
that  the  public  make  an  appointment  by 
calling  703-603-9230.  The  public  may 
copy  a  maximum  of  100  pages  from  any 
regulatory  docket  at  no  charge. 
Additional  copies  cost  $0.15  per  page. 
The  index  and  some  supporting  material 
are  available  electronically. 

These  peer  review  comments  are  also 
available  on  the  Internet.  Follow  these 
instructions  to  access  the  information 
electronically. 
WWW:  http://www.epa.gov/ 

industrialwaste 
FTP:  ftp.epa.gov 
Login:  anonjnnous 
Password;  your  Internet  address 
Files  are  located  in  pub/epaoswer. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  and  copies  of  the 
Ground-Water  peer  review  comments  or 
the  Air  peer  review  comments,  contact 
the  RCRA  HoUine  at  800-424-9346  or 
TDD  800-553-7672  (hearing  impaired). 
In  the  Washington,  EKH,  metropolitan 
area,  call  703-412-9810  or  TDD  703- 
412-3323.  A  limited  number  of  paper 
copies  of  the  peer  re\'iew  comments  are 
available  for  distribution.  These  are 
available  on  a  first-come  first-serve 
basis. 

Questions  regarding  any  aspect  of  the 
Ground- Water  peer  review  comments 
may  be  directed  to  Virginia  Colten- 
Bradley  (703-308-8613)  while 
questions  regarding  the  Air  peer  review 
comments  should  be  directed  to 
Charlotte  Bertrand  (703-308-9053). 
Questions  for  these  individuals  can  also 
be  e-mailed  to  their  e-mail  address; 
colten- 

bradley.virginia@epamaU.epa.gov 
bertmncl.charlotte@epamail.epa.gov 
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SUPPLEMENTARY  INFORMATION: 

Ciutomer  Service 

How  can  I  influence  the  development 
of  the  final  ground-water  and  air  models 
that  will  be  developed  for  the  final 
Guide  for  Industrial  Waste 
Management?  You  can  influence  the 
development  of  the  final  ground-water 
and  air  models  by  reviewing  the  peer 
review  comments  and  the  draft  models 
and  providing  your  written  comments 
regarding  these  models  to  EPA.  Your 
comments  will  be  most  effective  if  you 
follow  the  suggestions  below: 
Explain  yoiir  views  as  clearly  as 

possible  and  why  you  feel  that  way; 
Provide  solid  technical  data  to  support 

your  views; 
Tell  us  which  parts  you  support,  as  well 

as  those  you  disagree  with; 
Provide  specific  examples  to  illustrate 

your  concerns;  and 
Oner  specific  alternatives. 

Background  and  Overview 

The  EPA,  with  assistance  from  State 
representatives,  who  serve  as  members 
of  a  Task  Force  from  the  Association  of 
State  and  Territorial  Solid  Waste 
Management  Officials  (ASTSWMO), 
industry,  and  public  interest 
stakeholders,  has  developed  a  draft 
voluntary  "Guide  for  Industrial  Waste 
Management."  The  Guide  recommends 
best  management  practices  and  key 
factors  to  take  into  accoimt  in  siting, 
operating,  designing,  monitoring,  and 
performing  corrective  action  and  closure 
and  post  closure  care.  The  Guide  is 
available  in  both  paper  copy  and  CD- 
ROM.  The  CD-ROM  also  incorporates 
both  the  ground-water  and  air  models 
that  can  be  used  to  evaluate  potential 
risks  and  choose  appropriate  fecility 
designs. 

The  air  model,  called  the  Industrial 
Waste  Air  Model  (IWAIR),  contains 
three  modeUng  components.  The  first  is 
an  emissions  model  that  estimates 
emissions  of  specific  constituents  from 
the  imit  into  the  atmosphere.  The 
second  component  of  the  model 
estimates  atmospheric  dispersion  of 
constituents  and  ambient  air 
concentrations  at  a  specific  receptor 
point.  The  third  component  combines 
constituent  concentrations  at  the 
specified  receptor  point  with  receptor 
exposure  factors  and  toxicity 
benchmarks  to  estimate  risk.  IWAIR  can 
be  used  two  ways.  Forward  calculation 
uses  known  constituent  concentrations 
in  a  waste  to  calculate  risk  to  receptors 
at  specified  locations.  Backward 
calculation  starts  with  a  target  risk  level 
at  a  specified  receptor  location.  The 
model  then  calculates  the  concentration 
levels  in  a  waste  that  can  be  protectively 


managed  in  a  unit  without  exceeding  a 
pre-selected  target  risk  level. 

The  ground- water  model,  called  the 
Industrial  Waste  Evaluation  Model, 
identifies  a  benchmark  concentration 
(Maximum  Contaminant  Level  or 
Health-Based  Number)  for  each 
constituent  in  a  receptor  well  associated 
with  a  waste  management  unit.  The  goal 
is  not  to  exceed  the  benchmark 
concentrations  in  the  receptor  well 
(defined  as  a  monitoring  well).  The 
model  starts  bom  this  benchmark 
concentration  in  the  receptor  well  and 
uses  the  effects  of  dilution  and 
attenuation  and  leakage  rate  from  a  unit 
to  determine  the  maximum 
concentration  for  constituents  that  can 
be  protectively  managed  in  a  particular 
unit  design.  In  a  similar  fashion,  the 
model  determines  the  maximum 
leachate  concentration  for  constituents 
that  can  be  considered  for  land 
application. 

The  IWAIR  model  and  the  IWEM  have 
both  undergone  independent  peer 
reviews.  The  peer  review  simimaries 
contain  a  summary  of  the  actual  peer 
review  comments  and  identification  of 
the  peer  reviewers  and  their 
qualifications.  The  individual  peer 
reviews  are  included  as  attachments  to 
the  peer  review  summaries.  The  EPA 
believes  that  these  peer  review 
summaries  are  useful  documents  for 
people  to  review  as  they  formulate  their 
own  comments  on  the  models.  The  EPA 
believes  that  announcing  these  peer 
review  simmiaries  now  provides 
adequate  time  for  the  general  public  to 
review  the  simmiaries  and  formulate 
their  own  comments  on  the  models; 
therefore,  the  December  13, 1999 
deadline  for  receipt  of  comments  on  the 
draft  Guide,  CD-ROM,  and  models  is 
not  being  extended.  After  the  December 
deadline,  the  EPA  will  again  begin  to 
work  with  State,  industry,  and 
environmental  representatives  in 
assessing  the  comments  and 
determining  the  best  course  of  action. 
This  work  will  continue  through  the 
next  calendar  year;  therefore,  if  it  is  not 
possible  to  submit  your  comments  or 
concerns  regarding  the  draft  Guide,  CD- 
ROM,  or  models  on  time,  you  are  still 
encouraged  to  submit  comments/ 
concerns  as  soon  after  the  deadline  as 
possible.  The  EPA  will  make  all 
reasonable  efforts  to  consider  late 
comments. 

Dated:  September  29, 1999. 
Elizabeth  Cotsworth, 

Director.  Office  of  Solid  Waste. 

(FR  Doc.  99-26334  Filed  10-7-99;  8:45  am] 

BILUNG  CODE  65aO-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«450-«] 

Proposed  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 
(CERCLA)  Administrative  Cost 
Recovery  Settlement;  Continental 
Chemical  Corporation  Superfund  Site 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA").  42  U.S.C. 
9622(i),  notice  is  hereby  given  of  a 
proposed  administrative  cost  recovery 
settlement  concerning  the  Continentid 
Chemical  Corporation  Superfund  site  in 
Terre  Haute,  Vigo  Coimty,  Indiana, 
which  was  signed  by  the  EPA 
Superfund  Division  Director,  Region  5, 
on  September  24, 1999.  The  settlement 
resolves  an  EPA  claim  imder  section 
107(a)  of  CERCLA  against  The  1439  Ash 
Street  Company,  Continental  Chemical 
Corporation,  New  Concepts, 
Incorporated,  Abraham  Ashkin,  Ronald 
Ashkin  and  Stephen  Ashkin  (who  are 
alleged  to  be  past  and  current  owners 
and  operators  of  the  Site),  for  the  costs 
expended  by  EPA  in  conducting  a 
removal  action  at  the  Site.  The 
settlement  requires  the  settling  parties 
to  pay  $80,000.00  to  the  Hazardous 
Substance  Superfund,  to  be  applied 
toward  reimbursement  of  approximately 
$461,332.00  in  past  response  costs 
incurred  by  EPA  in  conducting  the 
removal  action.  The  settiement  amount 
is  based  on  an  analysis  of  the  parties' 
ability  to  pay.  The  Site  is  not  on  the 
NPL  and  no  further  response  action  is 
anticipated  at  this  time. 

For  thirty  (30)  days  following  the  date 
of  publicaction  of  this  notice,  the 
Agency  will  receive  written  comments 
relating  to  the  settiement.  The  Agency 
will  consider  all  conunents  received  and 
may  modify  or  withdraw  its  consent  to 
the  settiement  if  comments  received 
disclose  facts  or  considerations  which 
indicate  that  the  settiement  is 
inappropriate,  improper,  or  inadequate. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  Superfund  Records 
Center,  7th  floor,  U.S.  EPA,  Region  5,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

DATES:  Comments  must  be  submitted  on 
or  before  November  8, 1999^. 
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AOOnESSES:  The  proposed  settlement 
agreement  is  available  for  public 
inspection  at  the  Superfund  Records 
Center  at  the  address  specified  above.  A 
copy  of  the  proposed  settlement  may  be 
obtained  from  Deborah  Garber,  Office  of 
Regional  Counsel  (C-14J),  U.S.  EPA, 
Region  5, 17  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  telephone:  (312) 
886-6610.  Comments  should  reference 
the'continental  Chemical  Superfund' 
Site  and  should  be  addressed  to 
Deborah  Garber,  Office  of  Regional 
Counsel  (C-14J),  U.S.  EPA,  Region  5,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Garber  at  the  address  specified 
immediately  above;  telephone:  (312) 
886-6610. 

Dated:  September  24, 1999. 
William  E.  Muno, 
Director,  Superfund  Division. 
(FR  Doc.  99-26331  Filed  10-7-99;  8:45  ami 

BtLUNQ  COOE  65eO-50-« 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Agency  Information  Collection    * 
Activities:  Submission  for  OMB 
Review;  Rnal  Comment  Request 

agency:  Equal  Employment 
Opportunity  Commission. 
ACTION:  Final  notice  of  submission  for 
OMB  review. 

SUMHARY:  In  accordance  vfith  the 
Paperwork  Reduction  Act,  the  Equal 
Employment  Opportunity  Commission 
(EEOC)  has  submitted  a  request  for 
clearance  of  the  information  collection 
described  below  to  the  Office  of 
Management  and  Budget  (OMB).  A 
notice  that  the  EEOC  would  be 
submitting  this  request  was  published 
in  the  Federal  Re^ster  on  July  21, 1999, 
allowing  for  a  60-day  public  conunent 
period.  No  public  comments  were 
received. 

DATES:  Written  comments  on  this  final 
notice  must  be  submitted  on  or  before 
November  8, 1999. 
ADDRESSES:  Comments  on  this  final 
notice  should  be  submitted  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer 
for  the  U.S.  Equal  Employment 
Opportunity  Commission,  Office  of 
Management  and  Budget,  725  17th 
Street.  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  electronically  mailed  to 
DWERFEL@OMB.EOP.GOV.  Requests 
for  copies  of  the  proposed  information 


collection  request  should  be  addressed 
to  Mr.  Neckere  at  the  address  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joachim  Neckere,  Director,  Program 
Research  and  Surveys  Division.  1801  L 
Street,  NW.,  Room  9222,  Washington. 
DC  20507,  (202)  663-4958  (voice)  or 
(202)  663-7063  (TDD). 
SUPPt^MENTARY  INFORMATION: 

Collection  Title:  Employer 
Information  Report  (EEO-1). 

OMB-Number:  0346-0007. 

Frequency  of  Report:  Annual. 

Type  of  Respondent:  Private  employer 
with  100  or  more  employees  and  some 
federal  government  contractors  and 
first-tier  contractors  with  50  or  more 
employees. 

Description  of  Affected  Public:  Private 
industry  employers  and  businesses, 
private  institutions  and  organizations, 
and  farms. 

Number  of  Responses:  170,000 
(revised). 

Reporting  Hours:  402.700  (revised). 

Number  of  Forms:  1. 

Federal  Cost:  $834,635. 

Abstract:  Section  709(c)  of  Title  VII  of 
the  Civil  Rights  Act  of  1964,  as 
amended,  42  U.S.C.  2000e-8(c),  requires 
employers  to  make  and  keep  records 
relevant  to  a  determination  of  whether 
unlawful  emplojrment  practices  have  or 
are  being  committed  and  to  make 
reports  therefrom  as  required  by  the 
EEOC.  Accordingly,  the  EEOC  has 
issued  regulations  which  set  forth  the 
reporting  requirements  for  various  kinds 
of  employers.  Employers  in  the  private 
sector  with  100  or  more  employees  and 
some  federal  contractors  with  50  or 
more  employees  have  been  required  to 
submit  EEO-1  reports  annually  since 
1966.  The  individual  reports  are 
confidential. 

EEO-1  data  are  used  by  the  EEOC  to 
investigate  charges  of  discrimination 
against  employers  in  private  industry.  In 
addition,  the  data  are  used  to  support 
EEOC  decisions  and  conciliations,  and 
for  research.  The  data  are  shared  with 
the  Office  of  Federal  Contract 
Compliance  Programs  (OFCCP)  in  the 
U.S.  Department  of  Labor,  and  several 
other  federal  agencies.  Pursuant  to 
section  709(d)  of  Title  VII  of  the  Civil 
Rights  Act  of  1964,  as  amended,  EEO- 
1  data  are  also  shared  with  86  State  and 
Local  Fair  Employment  Practices 
Agencies  (FEPAs). 

Burden  Statement:  The  estimated 
number  of  respondents  included  in  the 
annual  EEO-1  survey  is  45,000  private 
employers.  The  estimated  number  of 
responses  per  respondent  averages 
between  3  and  4  EEO-1  reports.  The 
number  of  annual  responses  is 
approximately  170,000  hours  and  the 


total  annual  burden  is  estimated  to  be 
402,700  hours.  This  represents  a 
reduction  of  61,000  hours  from  the 
previous  EEO-1  information  collection 
request  and  is  due  to  increased 
computerization.  In  order  to  help 
further  reduce  burden,  respondents  are 
encouraged  to  report  data  on  electronic 
media  such  as  magnetic  tapes  or 
interactive  diskettes. 

For  the  Commission, 

Dated:  October  4. 1999. 
Ida  L.  Castro, 
Chairwoman. 

[FR  Doc.  99-26239  Filed  10-7-99;  8:45  am) 
BILUNO  CODE  6750-<>1-M 


OFFICE  OF  SaENCE  AND 
TECHNOLOGY  POLICY 

National  Bioettiics  Advisory 
Commission  Memt>ership;  Request  fOr 
Nominations 

AGENCY:  Office  of  Science  and 
Technology  Policy  (OSTP). 
ACTION:  Request  for  nominations. 

SUMMARY:  The  Office  of  Science  and 
Technology  Policy  (OSTP)  is  requesting 
nominations  of  candidates  for 
consideration  for  membership  on  the 
National  Bioethics  Advisory 
Commission  within  the  Executive 
Branch.  The  Commission  considers 
issues  of  bioethics  arising  from  research 
on  human  biology  and  behavior,  and  the 
applications  of  Uiat  research. 
DATES:  Nominations  must  be  received 
on  or  before  December  10, 1999. 
ADDRESSES:  All  nominations  should  be 
sent  by  mail  to:  Bioethics  Docket,  Office 
of  Science  and  Technology  Policy, 
Room  436,  OEOB,  Washington,  D.C. 
20502,  or  by  FAX  to:  202-456-6027. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Rachel  E.  Levinson,  Assistant 
Director  for  Life  Sciences,  Office  of 
Science  and  Technology  Policy,  Room 
436,  OEOB,  Washington,  D.C.  20502. 
Office  telephone  number:  202-456- 
6130. 

SUPPLEMENTARY  INFORMATION:  On 
October  3, 1995,  the  President  signed 
Executive  Order  12975,  establishing  the 
National  Bioethics  Advisory 
Commission  (NBAC),  to  consider 
bioethical  issues  arising  from  research 
on  human  biology  and  behavior, 
including  clinical  research,  and  the 
applications  of  such  research.  The 
Commission,  a  panel  of  non-government 
experts  in  the  relevant  scientific 
disciplines,  law,  philosophy  and 
theology,  as  well  as  community 
representatives,  provides  advice  and 
recommendations  to  the  Federal 
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government.  The  Commission  reports  to 
the  President's  National  Science  and 
Technology  Coimcil  and  operates  under 
the  provisions  of  the  Federal  Advisory 
Committee  Act.  The  Commission's 
purview  includes  the  appropriateness  of 
departmental,  agency,  or  other 
governments  programs,  policies, 
assignments,  missions,  guidelines,  and 
regulations  as  they  relate  to  bioethical 
issues  arising  frcfm  research  on  human 
biology  and  behavior,  and  applications 
of  that  research.  The  Commission  is  not 
responsible  for  the  review  and  approval 
of  individual  projects. 

"The  charter  for  NBAC  charges  the 
Commission  to  consider  issues  in  the 
protection  of  the  rights  and  welfare  of 
himian  research  subjects,  and  issues  in 
the  management  and  use  of  genetic 
information,  including  but  not  limited 
to,  human  gene  patenting.  The 
Commission  is  also  charged  with  the 
responsibility  to  consider  current  and 
prospective  issues  pertinent  to  the 
conduct  of  research  on  hiunan  biology 
and  behavior,  identifying  broad, 
overarching  principles  to  govern  the 
ethical  conduct  of  such  research.  The 
Commission  has  the  authority  to 
establish  its  own  priorities  and  agenda, 
in  accordance  with  four  criteria 
described  in  the  charter,  and  subject  to 
the  approval  of  the  National  Science 
and  "Technology  Council. 

Criteria  for  Members 

The  National  Bioethics  Advisory 
Commission  consists  of  18  members, 
including  the  Chairperson.  Its  members 
are  appointed  by  the  President,  who 
shall  select  from  knowledgeable  non- 
Govemment  experts  and  community 
representatives  with  special 
qualifications  and  competence  to  deal 
effectively  with  bioethical  issues  of 
concern  to  the  participating 
departments  and  agencies.  With  the 
exception  of  community 
reiHesentatives,  nominees  should  have 
expertise  in  at  least  one  of  the  following 
areas:  (i)  Bioethics/theology;  (ii)  social/ 
behavioral  science;  (iii)  law;  (iv) 
medicine/allied  health  professions;  and 
(v)  biological  research.  Members  shall 
be  appointed  for  two-year  terms. 
Members  may  be  compensated  at  a  rate 
not  to  exceed  the  maximum  pay 
authorized  by  5  U.S.C.  3109,  plus  per 
diem  and  travel  expenses  as  in 
accordance  with  standard  government 
travel  regulations. 

Nomination  Procedures 

Interested  persons  may  nominate  one 
or  more  qualified  individuals  for 
consideration  for  membership  on  the 
Commission.  The  nominee's  mailing 
address,  telephone  number,  and 


curriculum  vitae  must  accompany  the 
nomination. 

Dated:  October  4, 1999. 
Barbara  Ann  Ferguson, 

Administrative  Officer,  Office  of  Science  and 

Technology  Policy. 

(FR  Doc.  99-26319  Filed  10-7-99;  8:45  am] 

BILLING  CODE  3170-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  92-237;  DA  99-2071] 

Next  Meeting  of  the  North  American 
Numbering  Council 

AGENCY:  Federal  Communications 

Commission. 

ACnOfi:  Notice. 

summary:  On  October  4, 1999,  the 
Commission  released  a  public  notice 
aniiouncing  the  October  19  and  20, 
1999,  meeting  and  agenda  of  the  North 
American  Numbering  Council  (NANC). 
The  intended  effect  of  this  action  is  to 
make  the  public  aware  of  the  NANC's 
next  meeting  and  its  agenda.  This  notice 
of  the  October  19-20, 1999,  NANC 
meeting  is  being  published  in  the 
Federal  Register  less  than  15  days  prior 
to  the  meeting  due  to  a  delay  in 
finalizing  the  October  NANC  agenda. 
See  41  CFR  101-6.1015(b)(2). 
FOR  FURTHER  INFORMATKM  CONTACT: 
Jeannie  Grimes  at  (202)  418-2320  or 
jgrimes@fcc.gov.  The  address  is: 
Network  Services  Division,  Common 
Carrier  Bureau,  Federal 
Communications  Commission,  The 
Portals,  445  Twelfth  Street,  S.W.,  Suite 
6A320,  Washington,  DC  20554.  The  tax 
number  is:  (202)  418-2345.  The  TTY 
number  is:  (202)  418-0484. 
SUPPLEMENTARY  INFORMATION:  Released: 
October  4, 1999. 

The  next  meeting  of  the  North 
American  Niunbering  Coimcil  (NANC) 
will  be  held  on  Tuesday,  OctoW  19, 
1999,  from  8:30  a.m.,  until  3:30  p.m.,  . 
and  on  Wednesday,  October  20, 1999, 
from  8:30  a.m.,  until  12  noon.  The 
meeting  will  be  held  at  the  Federal 
Commimications  Commission,  Portals 
II,  445  Twelfth  Street,  S.W.,  Room  TW- 
C305,  Washington,  DC  20554.  This 
meeting  is  open  to  the  members  of  the 
general  public.  The  FCC  will  attempt  to 
accommodate  as  many  participants  as 
possible.  The  public  may  submit  written 
statements  to  the  NANC,  which  must  be 
received  two  business  days  before  the 
meeting.  In  addition,  oral  statements  at 
the  meeting  by  parties  or  entities  not 
represented  on  the  NANC  will  be 
permitted  to  the  extent  time  permits. 
Such  statements  will  be  limited  to  five 


minutes  in  length  by  any  one  party  or 
entity,  and  requests  to  make  an  oral 
statement  must  be  received  two 
business  days  before  the  meeting. 
Requests  to  make  an  oral  statement  or 
provide  written  comments  to  the  NANC 
should  be  sent  to  Jeannie  Grimes  at  the 
address  under  FOR  FURTHER  INFORMATION 
CONTACT,  stated  above. 

Proposed  Agenda— October  19, 1999 

1.  Approval  of  September  28-29, 
1999,  meeting  minutes. 

2.  North  American  Numbering  Plan 
Administrator  (NANPA)  Report.  Status 
of  central  office  code  (CO)  assignments 
in  the  602  NPA;  update  on  Minnesota  3- 
way  geographic  split;  refinements  to 
N^J^  Exhaust  model  assumptions,  and 
discussion  of  facilitation  of  NPA  relief 
planning  meetings. 

3.  North  American  Niunbering  Plan 
Administration  (NANPA)  Oversight 
Working  Group  Report.  Discussion 
regarding  repeated  applications  for  NXX 
assignments  and  their  effect  on  the 
current  fixed  price  contract  bid  for 
NANP  administration. 

4.  Numbering  Resource  Optinuzation 
(NRO)  Working  Group  Report. 
Consideration  of  a  proposed  NRO  work 
plan. 

5.  Local  Number  Portability 
Administration  (LNPA)  Working  Group 
Report. 

6.  Discussion  of  NANC  oversight 
responsibilities  and  the  LNPA  Limited 
Liability  Corporations'  Number 
Portability  Administration  Centers 
(NPACs). 

7.  Cost  Recovery  Working  Group 
Report.  Recommendation  for  budget 
year  2000  audit  costs. 

8.  Audits  Issue  Management  Group 
(IMG)  Report. 

Wednesday,  October  20, 1999 

9.  Steering  Group  Report. 

10.  Number  Pooling  Issue 
Management  Group  (IMG)  Report. 
Information  regarding  Y2K  pooling 
costs. 

11.  North  American  Billing  and 
Collection  update. 

12.  Other  Business. 

Federal  Communications  Commission. 
Kurt  A.  Scliroeder, 

Acting  Chief,  Network  Services  Division, 
Common  Carrier  Bureau. 
[FR  Doc.  99-26509  Filed  10-7-99;  8:45  am] 
BILLINQ  CODE  •nZ-OI-P 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1302-OR] 

Connecticut;  Major  Disaster  and 
Reiated  Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Connecticut 
(FEMA-1302-DR),  dated  September  23, 
1999,  and  related  determinations. 
EFFECTIVE  DATE:  September  23, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  23,  1999,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  {42  U.S.C.  5121  et  seq.), 
as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Connecticut, 
resulting  from  high  winds,  heavy  rain,  and 
flooding  associated  with  Tropical  Storm 
Floyd  on  September  16, 1999,  and 
continuing,  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  Public  Law  93-288,  as  amended  ("the 
Stafford  Adt").  I,  therefore,  declare  that  such 
a  major  disaster  exists  in  the  State  of 
Connecticut. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Hazard  Mitigation  in  the 
designated  eireas  and  any  other  forms  of 
assistance  under  the  Stafford  Act  you  may 
deem  appropriate.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Hazard  Mitigation 
will  be  limited  to  75  percent  of  the  total 
eligible  costs.  If  Public  Assistance  is  later 
requested  and  warranted.  Federal  funds 
provided  under  that  program  will  also  be 
limited  to  75  percent  of  the  total  eligible 
costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 


a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Sharon  L.  Stoffel  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Connecticut  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Fairfield  and  Hartford  Counties  for 
Individual  Assistance. 

All  counties  within  the  State  of 
Connecticut  are  eligible  to  apply  for 
assistance  imder  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
forTeporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program:  83.539,  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program:  83.541,  Disaster  Unemployment 
Assistance  (DUA):  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program:  83.544,  Public 
Assistance  Grants:  83.545.  Disaster  Housing 
Program:  83.548,  Hazard  Mitigation  Grant 
Program.) 
James  L.  Witt, 
Director. 

[FR  Doc.  99-26347  Filed  10-7-99:  8:45  ami 
BIUJNG  CODE  8718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1302-DR] 

Connecticut;  Amendment  No.  1  to 
Notice  of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Connecticut  {FEMA-1302-DR),  dated 
September  23, 1999,  and  related 
determinations. 

EFFECTIVE  DATE:  September  27, 1999 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective 
September  21, 1999. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  he  used 
for  reporting  and  drawing  funds:  83.537, 


Community  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program:  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program:  83.544.  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program:  83.548,  Hazard  Mitigation  Grant 
Program). 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc.  99-26348  Filed  10-7-99:  8:45  am) 

BILLING  CODE  67ia-(B-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3143-EM] 

Florida;  Amendment  No.  2  to  Notice  of 
an  Emergency  Deciaratlon 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of  Florida 
(FEMA-3143-EM),  dated  September  14. 
1999,  and  related  determinations. 
EFFECTIVE  DATE:  September  16,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  emergency  is  closed  effective 
September  16,  1999. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program:  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program:  83.548,  Hazard  Mitigation  Grant 
Program.) 
Lacy  E.  Suiter, 

Executive  Associate  Director.  Response  and 
Recovery  Directorate. 
[FR  Doc.  99-26340  Filed  10-7-99;  8:45  am) 

BILUNG  CODE  671S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-130(M)R] 

Florida;  Major  Disaster  and  Related 
Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
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ACTtoN:  Notice. 


summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Florida  (FEMA- 
1300-DR).  dated  September  22, 1999, 
and  related  determinations. 

EFFECTIVE  DATE:  September  22, 1999 

FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  22, 1999,  the  President 
declared  a  major  disaster  imder  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.), 
as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Florida,  resulting 
from  Hurricane  Floyd  on  September  13, 
1999,  and  continuing  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  P.L.  93-288,  as  amended  ("the  Stafford 
Act").  1,  therefore,  declare  that  such  a  major 
disaster  exists  in  the  State  of  Florida. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas  and  any  other  forms  of 
assistance  under  the  Stafford  Act  you  may 
deem  appropriate.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance, 
including  direct  Federal  assistance,  or 
Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  David  Rodham  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Florida  to  have  been 
affected  adversely  by  this  declared 
major  disaster: 

Brevard,  Duval,  Flagler,  Indian  River, 
Martin,  Nassau,  St.  )ohns,  St.  Lucie,  and 
Volusia  Counties  for  Public  Assistance. 

All  coimties  within  the  State  of 
Florida  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 


(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Program.) 
James  L.  Witt, 
Director. 
[FR  Doc.  99-26343  Filed  10-7-99;  8:45  am] 

BKUNG  CODE  671»-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1300-OR] 

Florida;  Amendment  No.  1  to  Notice  of 
a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Florida  (FEMA-1300-DR),  dated 
September  22, 1999,  and  related 
determinations. 

EFFECTIVE  DATE:  September  25, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 

SUPPI^MENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective 
September  25, 1999. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc.  99-26344  Filed  10-7-99;  8:45  am] 

BILLING  CO06  C718-(e-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1300-OR1 

Florida;  Amendment  No.  2  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Florida,  (FEMA-1300-DR),  dated 
September  22, 1999,  and  related 
determinations. 

EFFECTIVE  DATE:  September  30, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Florida  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  September  22. 1999: 

Glades  and  Highlands  Counties  for  Public 
Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Robert  J.  Adamdlc, 

Deputy  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  99-26345  Filed  10-7-99;  8:45  am] 
BHJJNQ  CODE  e71S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3144-EM] 

Georgia;  Amendment  No.  1  to  Notice  of 
an  Emergency  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of  Georgia 
(FEMA-3144-EM),  dated  September  14, 
1999,  and  related  determinations. 
EFFECTIVE  DATE:  September  27, 1999. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  emergency  is  closed  effective 
September  17, 1999. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
•Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  99-26341  Filed  10-7-99;  8:45  am] 
BUJNQ  CODE  SZlt-OS-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1303-OR] 

Maryland;  Major  Disaster  and  Related 
Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Maryland 
(FEMA-1303-DR),  dated  September  24, 
1999,  and  related  determinations. 
EFFECTIVE  DATE:  September  24, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
supplementary  information:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  24, 1999,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.), 
as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Maryland, 
resulting  from  Hurricane  Floyd  on  September 
16-20, 1999,  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  Public  Law  93-288,  as  amended  ("the 
Stafford  Act").  I,  therefore,  declare  that  such 
a  major  disaster  exists  in  the  State  of 
Maryland. 


In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance,  Public  Assistance,  and  Hazard 
Mitigation  in  the  designated  areas.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  imder  Executive  Order  12148, 1 
hereby  appoint  Curtis  D.  Musgrave  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Maryland  to  have 
been  afiiected  adversely  by  this  declared 
major  disaster: 

Anne  Arundel,  Calvert,  Caroline,  Cecil, 
Charles,  Harford,  Kent,  Queen  Anne'JJ 
Somerset,  St.  Mary's,  and  Talbot  Counties  for 
Individual  Assistance. 

Caroline,  Cecil,  Charles,  Harford,  Kent,  and 
Queen  Anne's  Counties  for  Public 
Assistance. 

All  coimties  within  the  State  of 
Maryland  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Program.) 
lames  L.  Witt, 
Director 

[FR  Doc.  99-26349  Filed  10-7-99;  8:45  am] 
BRXmO  CODE  C7ie-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1303-OR] 

Maryland;  AmeiKlment  No.  1  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Maryland,  (FEMA-1303-DR),  dated 
September  24, 1999,  and  related 
determinations. 

EFFECTIVE  DATE:  September  27, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Maryland  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  September  24, 1999: 

Somerset  and  Talbot  Counties  for  Public 
Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program:  83.544,  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program). 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  99-26350  Filed  10-7-99;  8:45  am] 

BHJJNQ  CODE  671 8-Ot-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1303-OR] 

Maiylar>d;  Amendment  No.  2  to  Notice 
of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 

of  a  major  disaster  for  the  State  of 

Maryland,  (FEMA-1303-DR),  dated 

September  24, 1999,  and  related 

determinations. 

EFFECTIVE  DATE:  September  29, 1999. 
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FOR  FURTHER  INFORMATKHI  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Maryland  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  September  24, 1999: 

Calvert  and  St.  Mary's  Counties  for  Public 
Assistance  (already  designated  for  Individual 
Assistance). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants:  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Lacy  E.  Suiter, 

Executive  Associate  Director.  Response  and 
Recovery  Directorate. 

[FR  Doc.  99-26351  Filed  10-7-99:  8:45  am) 
BILUNG  CODE  S71S-0a-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1301-OR] 

N«w  Mexico;  Major  Disaster  and 
Related  Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  New  Mexico 
(FEMA-1301-DR).  dated  September  22, 
1999,  and  related  determinations. 
EFFECTIVE  DATE:  September  22,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  22, 1999.  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.), 
as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  New  Mexico, 
resulting  from  severe  storms  and  flooding 


beginning  on  July  16, 1999,  and  continuing 
through  August  7, 1999,  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  Public  Law  93-288,  as 
amended  ("the  Stafford  Act").  I,  therefore, 
declare  that  such  a  major  disaster  exists  in 
the  State  of  New  Mexico. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  te  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas  and  any  other  forms  of 
assistance  under  the  Stafford  Act  you  may 
deem  appropriate.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  7^ 
percent  of  the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Joe  D.  Bray  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  New  Mexico  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

The  counties  of  Dona  Ana,  Luna,  Mora,  Rio 
Arriba,  San  Juan,  Sandoval,  and  Sierra,  and 
the  Mescalero  Apache  Reservation. 

All  c(mities  within  the  State  of  New 
Mexico  are  eligible  to  apply  for  assistance 
under  the  Hazard  Mitigation  Grant  Program. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance:  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program:  83.548,  Hazard  Mitigation  Grant 
Program.) 
lames  L.  Witt, 
Director. 

[FR  Doc.  99-26346  Filed  10-7-99;  8:45  am] 
BILUNG  CODE  Snt-fO-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1296-DR] 

New  Yorit;  Amendment  No.  2  to  Notice 
of  a  RAaior  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 


ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  New 
York.  (FEMA-1296-DR),  dated 
September  19, 1999,  and  related 
determinations. 

EFFECTIVE  DATE:  September  30, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  New 
York  is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  September  19, 1999: 

Albany,  Dutchess,  Greene,  Rensselaer, 
Schenectady,  and  Ulster  Counties  for 
Individual  Assistance. 

Albany,  Greene,  Schoharie,  Ulster,  and 
Warren  for  Public  Assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA):  83.542,  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Robert  J.  Adamcik, 

Deputy  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  99-26337  Filed  10-7-99;  8:45  am) 
BILUNG  CODE  671S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1294-DR] 

Commonwealtti  of  Pennsylvania; 
Amendment  No.  2  to  Notice  of  a  Major 
Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Pennsylvania 
(FEMA-1294-DR),  dated  September  18, 
1999,  and  related  determinations. 
EFFECTIVE  DATE:  September  29,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
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SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective 
September  29, 1999. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  99-26336  Filed  10-7-99;  8:45  am] 
BNJJNQ  cooe  Sn8-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-129&-OR] 

Commonwealth  of  Pennsylvania; 
Amendment  No.  1  to  Notice  of  a  Ma)or 
Disaster  Declaration 

AGENCY:  Federal  Emergency     ^ 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Pennsylvania, 
(FEMA-1298-DR),  dated  September  22, 
1999,  and  related  determinations. 

EFFECTIVE  DATE:  September  27, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATKM:  The  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Pennsylvania  is 
hereby  amended  to  include  the 
following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  September  22, 1999: 

Dauphin  County  for  Individual  Assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 


Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
'  Recovery  Directorate. 
(FRDoc.  99-26338  Filed  10-7-99;  8:45  am] 

BILLING  CODE  6718-02-^ 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-129»-DR] 

South  Carolina;  Amendment  No.  1  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  South 
Carolina,  (FEMA-1299-DR),  dated 
September  21, 1999,  and  related 
determinations. 

EFFECTIVE  DATE:  September  28, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery  ' 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  South 
Carolina  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  September  21, 1999:' 

Berkeley,  Colleton,  and  Marion  Counties 
for  Individual  Assistance  (already  designated 
for  Public  Assistance). 

Williamsburg  County  for  Individual 
Assistance  and  Public  Assistance. 

Allendale,  Bamberg,  Barnwell,  Calhoun, 
Chesterfield,  Clarendon,  Darlington,  Dillon, 
Dorchester,  Florence,  Hampton,  Kershaw, 
Lee,  Lexington,  Marlboro,  Orangeburg, 
Richland,  and  Sumter  Counties  for  Categories 
A  and  B  (debris  removal  and  emergency 
protective  measures)  under  the  Public 
Assistance  program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Robert  J.  Adamcik, 

Deputy  Associate  Director,  Response  and 
Recovery  Directorate. 

(FR  Doc.  99-26339  Filed  10-7-99;  8:45  am] 
BKUNG  COOE  671»-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-314&-EM] 

South  Carolina;  Amendment  No.  1  to 
Notice  of  an  Emergency  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of  South 
Carolina  (FEMA-3145-EM),  dated 
September  15, 1999,  and  related 
determinations. 

EFFECTIVE  DATE:  September  27, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  MFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  emergency  is  closed  effective 
September  25, 1999. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  99-26342  Filed  10-7-«9;  8:45  am) 
BRJJNQ  CODE  671  »-02-l> 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Hokflng  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
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of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  October 
22, 1999. 

A.  Federal  Reserve  Bank  of  Dallas 

(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas.  Texas  75201- 
2272: 

1.  fo  Bess  Jackson,  Dallas,  Texas;  to 
acquire  additional  voting  shares  of  First 
Sonora  Bancshares,  Inc.,  Sonora,  Texas, 
and  thereby  indirectly  acquire 
additional  voting  shares  of  First 
National  Bank,  Sonora,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  4, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[PR  Doc.  99-26255  Filed  10-7-99;  8:45  am] 
MUJNO  CODE  tnO-OI-F 


FEDERAL  RESERVE  SYSTEM 
Sunehhne  Act  Meeting 

AGENCY  HOtJMMG  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
October  13, 1999. 

PUkCE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  N.W.,  Washington,  D.C.  20551. 

STATUS:  Qosed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATKM:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
annoimcement  of  bank  and- bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  October  6, 1999 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  99-26479  Filed  10-6-99;  10:19  am] 
nUMQ  CODE  saio-oi-F 


GENERAL  ACCOUNTING  OFFICE 
DEPARTMENT  OF  THE  TREASURY 

OFHCE  OF  MANAGEMENT  AND 
BUDGET 

Federal  Accounting  Standards 
Advisory  Board;  Approval  of 
Statements  of  Federal  Rnanclai 
Accounting  Concepts  and  Standards 

agency:  GAO,  Treasury,  OMB. 
ACTION:  Notice. 

SUMMARY:  The  General  Accounting 
Office,  the  Department  of  the  Treasury, 
and  the  Office  of  Management  and 
Budget  (the  FASAB  principals)  are 
aimouncing  that  they  have  agreed  to 
modify  their  Memorandum  of 
Understanding  of  October  1990,  which 
established  the  Federal  Accoimting 
Standards  Advisory  Board  (FASAB),  to 
revise  its  accoimting  standard-setting 
process.  The  revised  procedures  provide 
that  a  Statement  of  Federal  Financial 
Accounting  Standards  or  Concepts  will 
become  final  90  days  after  FASAB  has 
transmitted  its  proposed  concept  or 
standard  to  each  of  the  three  FASAB 
principals,  so  long  as  no  principal, 
during  that  90-day  period,  advises 
FASAB  of  an  objection. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  Tingley,  Federal  Accoimting 
Standards  Advisory  Board,  441  G  Street, 
NW,  Washington,  DC  20548;  202  512- 
7350.^ 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Accounting  Standards  Advisory 
Board  FASAB  or  the  Board)  was 
established  by  Memorandum  of 
Understanding  of  the  Secretary  of  the 
Treasury,  the  Comptroller  General,  and 
the  Director  of  the  Office  of 
Management  and  Budget  (the  Board's 
principals)  in  October  1990  to  consider 
and  recommend  accounting  concepts 
and  standards  for  the  Federal 
Government.  The  Memorandum  of 
Understanding  directed  the  Board  to 
determine  detailed  procedures  to 
implement  an  accounting  standard- 
setting  process.  In  1991,  the  Board 
issued  its  Rules  of  Procedure,  which 
were  approved  by  its  three  principals. 

The  Secretary  of  the  Treasury,  me 
Comptroller  General,  and  the  Director  of 
the  Office  of  Management  and  Budget 
have  agreed  to  modify  their 
Memorandum  of  Understanding  of 
October,  1990  and  the  Board  has 
determined  to  revise  its  rules  of 
Procedure  for  implementing  an 
accounting  standard-setting  process  as 
follows.  When  the  Board  has  developed 
a  proposed  concept  or  standard,  the 
Board  shall  submit  it  to  the  Comptroller 


General,  the  Secretary  of  the  Treasury, 
and  the  Director  of  OMB  for  their 
review.  If,  within  90  days  after  its 
submission,  any  one  of  these  officials 
objects  to  the  proposed  concept  or 
standard,  then  it  shall  be  returned  to  the 
Board  for  further  consideration.  If, 
within  90  days  after  its  submission, 
none  of  these  officials  objects  to  the 
proposed  concept  or  standard,  then  it 
shall  become  a  final  concept  or  standard 
of  the  Board.  The  Board  will  publish 
notice  of  final  concepts  and  standards  in 
the  Federal  Register. 

The  principals  agree  that  standards 
set  and  promulgated  following  the 
Board's  Rules  of  Procedure  are    . 
recognized  to  have  substantial 
authoritative  support,  and  those 
accoimting  standards  contrary  to  such 
promulgation  are  not.  In  accepting  the 
revisions  to  the  Memorandum  of 
Understanding  and  the  Board's  Rules  of 
Procedure,  the  principals  retain  their 
authorities,  separately  and  jointly,  to 
establish  and  adopt  accounting 
standards  for  the  Federal  Government. 

Dated:  October  4, 1999. 
Philip  T.  Calder, 
Chief  Accountant,  General  Accounting  Office. 

Dated:  October  4, 1999. 
Robert  N.  Reid, 

Deputy  Assistant  Secretary  for  Accounting 
Operations,  Department  of  the  Treasury. 

Dated:  October  4, 1999. 
Sheila  O.  Ck)nley, 

Acting  Controller,  Office  of  Management  and 
Budget. 

[FR  Doc.  99-26265  Filed  10-7-99;  8:45  am] 
BHJJNQ  CODE  ISIO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

PODAY-OI-OO] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer;  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 
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Proposed  Project 

1.  Evaluation  of  the  Effectiveness  of 
Targeted  Lookback  for  Identifying 
Transfusion  Recipients  Who  Receive 
Blood  That  May  Have  Contained 
Hepatitis  C  Virus— NEW— National 
Center  for  Infectious  Disease  (NCID) — 
The  Food  and  Drug  Administration 
(FDA)  has  recently  issued  guidelines  for 
notification  of  persons  who  received 
blood  or  blood  components  from  donors 
who  subsequently  tested  positive  for 
antibody  to  hepatitis  C  virus  (anti-HCV) 
using  a  licensed  multiantigen  assay. ' 
Blood  collection  estabUshments  will 
identify  potentially  HCV-contaminated 
blood  products  and  inform  transfusion 
services  of  these  units.  The  transfusion 
services  will  then  attempt  to  notify  the 
recipients  of  these  products  and 
encourage  these  recipients  to  be  tested 
for  HCV  infection.  CDC,  in  collaboration 
with  the  Agency  for  Health  Care  Policy 
and  Research  (AHCPR)  and  the  FDA, 
has  been  charged  with  the  responsibility 
of  evaluating  this  nationwide 
notification  process.  The  objective  of 
this  study  is  to  evaluate  the 


effectiveness  of  the  targeted  lookback  for 
identifying  persons  infected  with  HCV, 
obtaining  appropriate  medical  follow- 
up,  and  promoting  healthy  lifestyles  and 
behaviors.  The  evaluation  has  -tbiee 
specific  aims: 

1 .  Determine  the  effectiveness  of 
targeted  lookback  for  identifying  prior 
transfusion  recipients  with  HCV 
infection,  including  the  proportion  of 
recipients  identified  who  are  ultimately 
tested,  the  proportion  of  those  tested 
who  are  HCV  positive,  the  reasons 
persons  do  not  receive  notification,  and 
the  reasons  persons  do  not  avail 
themselves  of  testing. 

2.  Determine  the  effectiveness  of 
targeted  lookback  for  encouraging  and 
obtaining  appropriate  medical  follow-up 
and  promoting  healthy  lifestyles  and 
behaviors  among  persons  foimd  positive 
for  HCV  infection,  including  proportion 
of  HCV-positive  persons  who  seek 
medical  evaluation  and  outcome  of  that 
evaluation  (severity  of  liver  disease, 
anti-viral  therapy,  quality  of 
counseling),  and  reactions/impact  of 
notification  on  HCV-negative  persons. 


3.  Determine  the  cost-effectiveness  of 
targeted  lookback,  including  resoiuces 
(cost,  personnel,  etc.)  utilized  by  blood 
collection  groups  and  transfusion 
services  for  implementation  and  costs  of 
medical  evaluation  and  management. 

The  evaluation  will  comprise  the 
following  components: 

1.  A  nationwide  survey  of  blood 
collection  establishments. 

2.  A  nationwide  survey  of  transfusion 
services. 

3.  A  follow-up  study  of  transfusion 
recipients  presumed  to  have  been 
notified  of  their  potential  HCV 
exposure.  This  detailed  study  will 
involve  contacting  and  interviewing 
transfusion  recipients  from  a  sample  of 
transfusion  services  in  defined 
geographic  areas. 

4.  A  follow-up  study  of  notified 
transfusion  recipients  who  obtain  HCV 
testing  offered  by  blood  collection 
centers. 

The  total  annual  burden  hours  are 
12,040. 


Respondents 


Number  of 
respondents 


Number  of  re- 
sponses/re- 
spondertts 


Avg  burden/ 
response 
(in  hours) 


Blood  collection  establishments  

Transfusion  services 

Transfusion  recipients  (first  telephone  contact) 

Transfusion  recipients  (second  telephone  contact) „...........V....i„'.„...;... „.. 

Transfusion  recipients  (follow-up  interview  and  study)  

Transfusion  recipients  (first  interview  of  recipients  tested  at  ARC/ABC) 

Transfusion  recipients  (follow-up  inten/iew  and  study  of  recipients  tested  at  ARC/ABC) 


140 

5.000 

5,000 

2,000 

200 

500 

100 


5 
5 

0.2 
0.5 
0.5 
0.2 
0.5 


Dated:  October  4, 1999. 
Nancy  Cheal, 

Acting  Associate  Director  for  Policy, 
Planning,  and  Evaluation,  Centers  for  Disease 
Control  and  Prevention  (CDC). 
(FR  Doc.  99-26272  Filed  10-7-99;  8:45  am] 

BHJJNQ  CODE  416»-1»-^ 


'  Food  and  Drug  Administration.  Guidance  For 
Industry.  Current  Good  Manufacturing  Practice  for 
Blood  and  Blood  Components:  (1)  Quarantine  and 
Disposition  of  Units  from  Prior  Collections  from 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  99N-0780] 

Agency  Information  Collection 
Activities;  Announcement  of  0MB 
Approval;  Food  Canning 
Establishment  Registration,  Process 
Riing  and  Recordkeeping  for  Acidified 
Foods  and  Thermally  Processed  Low- 
Acid  Foods  In  Hermetically  Sealed 
Containers 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Food  Caiming  Establishment 


Donors  with  Repeatedly  Reactive  Screening  Tests 
for  Antibody  to  Hepatitis  C  Virus  (Anti-HCV);  (2) 
Supplemental  Testing,  and  the  Notification  of     . 
Consignees  and  Blood  Recipients  of  Donor  Test 


Registration,  Process  Filing  and 
Recordkeeping  for  Acidified  Foods  and 
Thermally  Processed  L^jw-Acid  Foods 
in  Hermetically  Sealed  Containers"  has 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPl£MENTARY  INFORMATION:  In  the 
Federal  Register  of  July  26.  1999  (64  FR 
40377),  the  agency  aimoimced  that  the 
proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 


Results  for  Anti-HCV.  Rockville,  MD:  Center  for 
Biologies  Evaluation  and  Research.  FDA:  September 
1998. 
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number.  0MB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0037.  The 
approval  expires  on  September  30, 
2002.  A  copy  of  the  supporting 
statement  for  this  information  collection 
is  available  on  the  Internet  at  http:// 
www.fda.gov/ohrms/dockets. 

Dated:  September  30. 1999. 
William  K.  Hubbard, 
Senior  Associate  Commissioner  for  Policy, 
Planning,  and  Legislation. 
[FR  Doc.  99-26221  Filed  10-7-99;  8:45  am] 
■HJJNQ  CODE  4iaO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[DoetatNo.99»l-0926] 

Agency  Infonnatlon  Collaetlon 
ActlvttiM;  Announcement  of  OMB 
Approval;  Regulationa  Under  the 
FMIeral  Import  Milk  Act 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Regulations  Under  the  Federal  Import 
Milk  Act"  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  12, 1999  (64 
FR  44019),  the  agency  announced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  imless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0212.  The 
approval  expires  on  September  30, 
2002.  A  copy  of  the  supporting 
statement  for  this  information  collection 
is  available  on  the  Internet  at  http:// 
www.fda.gov/ohnn8/docket8. 


Dated:  September  30, 1999. 
William  K.  Hubbard. 
Senior  Associate  Commissioner  for  Policy, 
Planning,  and  Legislation. 
[FR  Doc.  99-26223  Filed  10-7-99;  8:45  am] 

BILUNO  CODE  4160-01^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Industry  Training  on  Electronic 
Records;  Electronic  Signatures; 
Satellite  Conference;  Public  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  satellite  conference 

and  public  meeting. 

The  Food  and  Drug  Administration 
(FDA)  (Office  of  Regulatory  Affairs, 
Center  for  Biologies  Evaluation  and 
Research,  Center  for  Food  Safety  and 
Applied  Nutrition,  Center  for  Drug 
Evaluation  and  Research,  Center  for 
Devices  and  Radiological  Health,  and 
the  Center  for  Veterinary  Medicine)  is 
announcing  the  following  satellite 
conference  and  pubUc  meeting  entitled 
"Industry  Training  on  21  CFR  Part  11." 
The  topics  to  be  discussed  are  ciurent 
good  manufacturing  practices, 
electronic  recordkeeping  requirements, 
validation  of  electronic  recordkeeping 
systems,  and  the  answers  to  frequently 
asked  questions. 

Date  and  Time:  The  satellite 
conference  and  public  meeting  vtrill  be 
held  on  Thursday,  October  21, 1999, 1 
p.m.  to  4  p.m.,  eastern  standard  time. 

Contact  Laura  C.  Woolf,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-40),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
suite  200N,  Rockville,  MD  20852,  301- 
827-3840,  FAX  301-827-3843,  e-mail: 
woolf8cber.fda.gov. 
SUPPLEMENTARY  INFORMATION:  The 
satellite  conference  announced  in  this 
document  is  a  repeat  of  the  satellite 
conference  at  the  public  meeting 
announced  in  the  Federal  Register  of 
December  14,  1998  (63  FR  68778).  The 
satellite  conference  is  intended  to 
inform  FDA-regulated  industries,  and 
especially,  small  business  about  the 
requirements  for  electronic 
recordkeeping  according  to  21  CFR  part 
11  and  to  provide  for  a  dialogue  with 
FDA.  The  satellite  conference  addresses 
the  requirements  of  both  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  (Public  Law  104-121)  that 
mandates  outreach  activities  by 
Government  agencies  directed  to  small 
businesses  and  section  406(b)  of  the 


Food  and  Drug  Administration 
Modernization  Act  of  1997  (Public  Law 
105-115)  that  calls  for  involvement  of 
FDA  with  its  stakeholders  in 
cooperative  activities  to  ensure  the 
quality  of  marketed  products. 

There  are  no  meeting  sites  and 
registration  is  not  necessary  for  the 
satellite  conference  and  public  meeting. 
To  view  the  satellite  conference, 
companies  with  satellite  capability  will 
need  to  downlink  the  coordinates.  The 
coordinates  are  as  follows:  C  Band 
Galaxy  6  @  99  west  Transponder  20. 

Dated:  September  30, 1999. 
William  K.  Hubbard, 
Senior  Associate  Commissioner  for  Policy, 
Planning  and  Legislation. 
(FR  Doc.  99-26222  Filed  10-7-99;  8:45  am) 

BOXING  CODE  4160-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Clinical  Chemistry  and  Clinical 
Toxicology  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee; 
Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  annoimces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  o/Comiiuttee:  Clinical 
Chemistry  and  Clinical  Toxicology 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and    . 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  October  28, 1999,  8:30  a.m.  to 
5  p.m. 

Location:  Corporate  Bldg.,  conference 
room  020B,  9200  Corporate  Blvd., 
Rockville,  MD. 

Contact  Person:  Veronica  J.  Calvin, 
Center  for  Devices  and  Radiological 
Health  (HFZ-440),  Food  and  Drug 
Administration,  2098  Gaither  Rd., 
Rockville,  MD  20850,  301-594-1243,  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12514.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  The  committee  will  discuss 
and  make  recommendations  on  a 
premarket  notification  for  an  over-the- 
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counter  device  that  measures 
triglycerides  from  whole  blood 
fingersticks. 

Procedure:  On  October  28, 1999,  from 
9  a.m.  to  5  p.m.,  the  meeting  is  open  to 
the  public.  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  October  15, 1999.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  9:45 
a.m.  and  10:15  a.m.  and  between 
approximately  1:45  p.m.  and  2:15  p.m. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  October  15, 
1999,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
argiunents  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Closed  Committee  Deliberations:  On 
October  28, 1999,  from  8:30  a.m.  to  9 
a.m.,  the  meeting  will  be  closed  to 
permit  discussion  and  review  of  trade 
secret  and/or  confidential  commercial 
information  regarding  pending  and 
future  FDA  issues.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  September  30. 1999. 
Linda  A.  Suydom, 

Senior  Associate  Commissioner. 

[FR  Doc.  99-26219  Filed  10-7-99;  8:45  am] 

BILUNG  CODE  4ie6-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DoclwtNo.99(>-4130] 

Medical  Davicet;  Draft  Guidance  on 
Information  Diaclosure  by 
Manufacturers  to  Assemblers  for 
Diagnostic  X-Ray  Systems; 
Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  entitled 
"Guidance  on  Information  Disclosure  by 
Manufacturers  to  Assemblers  for 
Diagnostic  X-ray  Systems."  This  draft 


guidance  dociunent  provides  guidance 
to  industry  on  certain  information  about 
assembly,  installation,  adjustment,  and 
testing  that  original  equipment 
manufacturers  must  disclose  at  cost  to 
users  and  assemblers  of  diagnostic  x-ray 
equipment  systems.  The  scope  of  the 
disclosure  requirement  needs 
clarification  due  to  the  development  of 
computerized  technology  and  inclusion 
in  software  of  specific  information  that 
some  manufactiu'ers  consider 
•proprietary.  This  draft  guidance 
explains  what  information  must  be 
disclosed  to  ensure  that  diagnostic  x-ray 
components  or  diagnostic  x-ray  systems 
are  able  to  meet  applicable  Federal 
performance  standards  that  reduce  or 
maintain  x-ray  exposure  to  the  patient 
and  operator  at  the  lowest  possible 
level. 

DATES:  Written  comments  concerning 
this  draft  guidance  must  be  submitted 
by  January  6,  2000. 

ADDRESSES:  See  the  SUPPLEMENTARY 
INFORMATION  section  for  information 
on  electronic  access  to  the  guidance. 
Submit  written  requests  for  single 
copies  on  a  3.5"  diskette  of  the  draft 
guidance  docxunent  entitled  "Guidance 
on  Information  Disclosure  by 
Manufacturers  to  Assemblers  for 
Diagnostic  X-ray  Systems"  to  the 
Division  of  Small  Manufacturers 
Assistance  (HFZ-220),  Center  for 
Devices  and  Radiological  Health,  Food 
and  Drug  Administration,  1350  Piccard 
Dr.,  Rockville,  MD  20850.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  request,  or  fax 
your  request  to  301-443-8818. 

Submit  written  comments  concerning 
this  guidance  must  be  submitted  to  the 
Dockets  Management  Branch.  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  Comments  should  be 
identified  with  the  docket  niunber 
found  in  brackets  in  the  heading  of  this 
docimient. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  M.  Jakub,  Center  for  Devices 
and  Radiological  Health  (HFZ-322), 
Food  and  Drug  Administration,  9024 
Gaither  Rd..  Rockville,  MD  20850,  301- 
594-4591. 
SUPPt^MENTARY  INFORMATKM: 

I.  Background 

The  purpose  of  the  Radiation  Control 
for  Health  and  Safety  Act  of  1968 
(RCHSA)  Public  Law  90-602,  is  to 
protect  the  public  from  the  unnecessary 
or  dangerous  electronic  product 
radiation  by  establishing  performance 
standards.  Under  the  authority  of 
RCHSA,  now  incorporated  into  the 
Federal  Food,  Drug,  and  Cosmetic  Act 


(the  act)  at  section  532  (21  U.S.C.  360ii), 
FDA  issued  regulations  that  require 
manufactiu«rs  to  provide  information  to 
assemblers,  users,  and  any  one  else 
upon  request,  that  is  needed  to  ensure 
compliance  with  applicable  federal 
performance  standards.  The 
performance  standards  establish 
calculated  criteria  that  reduce  or 
maintain  x-ray  exposure  to  the  patient 
and  operator  at  the  lowest  possible 
level.  The  scope  of  information  that 
manufacturers  must.provide  includes 
instructions,  installation,  adjustment, 
and  testing  (AIAT)  of  x-ray  components 
(21  CFR  1020.30(g)).  With  the 
advancement  of  technologv',  use  of 
computers  and  corresponding  software, 
manufacturers  need  clarification  about 
what  information  must  be  disclosed  to 
satisfy  the  requirements  of  AIAT 
disclosure.  The  regulation  states  that 
manufacturers  shall  provide  AIAT 
information,  "*  *  *  at  cost  not  to 
exceed  the  cost  of  publication  and 
distribution*  *  *."  The  cost 
manufacturers  charge  for  AIAT  software 
required  under  the  guidance  dociunent 
should  permit  the  manu&cturer  to 
recover  its  expenses  in  producing  the 
additional  unit  of  the  software,  but 
should  not  include  initial  development 
costs  or  a  profit  margin.  FDA  is 
especially  interested  in  receiving 
comments  from  interested  parties  on  the 
issue  of  cost  under  the  performance 
standard. 

n.  Significance  of  Guidance 

This  draft  guidance  docimient 
represents  the  agency's  current  thinking 
on  information  disclosure  by 
manufactxirers  to  assemblers  for 
diagnostic  x-ray  systems.  It  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  applicable  statute, 
regulations,  or  both.  The  agency  has 
adopted  good  guidance  practices 
(GGP's),  which  set  forth  the  agency's 
policies  and  procedures  for  the 
development,  issuance,  and  use  of 
guidance  documents  (62  FR  8961, 
February  27, 1997).  This  guidance 
document  is  issued  as  a  Level  1 
guidance  consistent  with  GGP's. 

m.  Electronic  Access 

In  order  to  receive  "Guidance  on 
Information  Disclosure  by 
Manufacturers  to  Assemblers  for 
Diagnostic  X-ray  Systems"  via  your  fax 
machine,  call  the  CDRH  Facts-On- 
Demand  (FOD)  system  at  800-899-0381 
or  301-827-0111  from  a  touch-tone 
telephone.  At  the  first  voice  prompt 
press  1  to  access  DSMA  Facts,  at  second 
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voice  prompt  press  2,  and  then  enter  the 
document  niimber  (2619)  followed  by 
the  pound  sign  (#).  Then  follow  the 
remaining  voice  prompts  to  complete 
yoiu"  request. 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  may  also  do  so  using  the 
World  Wide  Web  (WWW).  CDRH 
maintains  an  entry  on  the  WWW  for 
easy  access  to  information  including 
text,  graphics,  and  files  that  may  be 
downloaded  to  a  personal  computer 
with  access  to  the  WWW.  Updated  on 
a  regular  basis,  the  CDRH  home  page 
includes  "Guidance  on  Information 
Disclosure  by  Manufactiirers  to 
Assemblers  for  Diagnostic  X-ray 
Systems,"  device  safety  alerts,  Federal 
Register  reprints,  information  on 
premarket  submissions  (including  lists 
of  approved  applications  and 
manufacturers'  addresses),  small 
manufacturers'  assistance,  information 
on  video  confierencing  and  electronic 
submissions,  Mammography  Matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  http://www.fda.gov/cdrh.  "Guidance 
on  Information  Disclosure  by 
Manufacturers  to  Assemblers  for 
.  Diagnostic  X-ray  Systems"  will  be 
available  at  http://www.fda.gov/cdrh/ 
oc. 

IV.  Commentt 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
draft  guidance.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  A  copy  of  the 
draft  guidance  and  received  comments 
are  available  for  public  examination  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  pjn.,  Monday 
through  Friday. 

Dated:  September  23, 1999. 
Linda  S.  Kahan, 

Deputy  Director  for  Regulations  Policy.  Center 
for  Devices  and  Radiological  Health. 
[FR  Doc.  99-26220  Filed  10-7-99;  8:45  am] 
BNJJNa  CODE  4iai>-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  99D-3028] 

Medical  Devices:  Draft  Guidance  on 
Premarlwt  Approval  Applications  for 
Assays  Pertaining  to  Hepatitis  C 
Viruses  (HCV)  That  Are  indicated  for 
Diagnosis  or  Monitoring  of  HCV 
Infection  or  Associatad  Disease; 
Availabiiity 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  entitled 
"Guidance  on  Premarket  Approval 
Applications  for  Assays  Pertaining  to 
Hepatitis  C  Viruses  (HCV)  That  Are 
Indicated  for  Diagnosis  or  Monitoring  of 
HCV  Infection  or  Associated  Disease." 
This  draft  guidance  is  intended  to 
provide  current  insights  on  the  design, 
data  collection,  and  data  analysis  of 
studies  that  are  important  to  the 
premarket  approval  application  (PMA) 
approval  process  for  in  vitro  diagnostic 
(IVD)  devices  pertaining  to  HCV.  This 
draft  gmdance  document  represents  the 
agency's  current  thinking  regarding 
PMA's  for  rVD  devices  that  pertain  to 
HCV  infection.  This  draft  guidance  is 
neither  final  nor  is  it  in  effect  at  this 
time. 

DATES:  Written  comments  concerning 
this  draft  guidance  must  be  submitted 
by  January  6,  2000. 
ADDRESSES:  See  the  SUPPLEMENTARY 
INFORMATION  section  for  information  on 
electronic  access  to  the  draft  gwdance. 
Submit  written  requests  for  single 
copies  on  a  3.5"  diskette  of  the  draft 
guidance  entitled  "Guidance  on 
Premarket  Approval  Applications  for 
Assays  Pertaining  to  Hepatitis  C  Viruses 
(HCV)  That  Are  Indicated  for  Diagnosis 
or  Monitoring  of  HCV  Infection  or 
Associated  Disease"  to  the  Division  of 
Small  Manufactiu«rs  Assistance  (HFZ- 
220),  Center  for  Devices  and 
RatUological  Health,  Food  and  Drug 
Administration,  1350  Piccard  Dr., 
Rockville.  MD  20850.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  request,  or  fax 
your  request  to  301-443-8818. 

Submit  written  comments  on  the  draft 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  L.  Hackett,  Center  for  Devices 


and  Radiological  Health  (HFZ-440), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-3084. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

This  draft  guidance  is  intended  to 
provide  recommendations  for  studies  to 
demonstrate  performance  of  assays  for 
detecting  evidence  of  infection  with 
HCV.  A  meeting  of  the  Microbiology 
Devices  Advisory  Panel  was  held  on 
February  12, 1998,  to  obtain  suggestions 
and  recommendations  from  the  panel 
regarding  scientific  information 
necessary  for  premarket  approval  of 
tests  for  hepatitis  viruses.  FolloMring  the 
panel  meeting  and  subsequent 
discussions  between  FDA  and 
representatives  of  the  Health  Industry 
Manufacturers  Association  (HIMA), 
HIMA  developed  a  draft  guidance 
doctmient  for  tests  to  detect  HCV  and 
submitted  it  to  FDA.  This  draft  guidance 
document  issued  by  FDA  reflects 
modifications  to  H^dA's  proposed 
document  and,  therefore,  does  not 
necessarily  reflect  HIMA's  original  or 
current  position. 

n.  Significance  of  Guidance 

This  draft  guidance  represents  the 
agency's  current  thinking  regarding  the 
content  of  PMA's  for  IVD  devices 
pertaining  to  HCV.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
applicable  statute,  regulations,  or  both. 

"The  agency  has  adopted  good 
guidance  practices  (GGP's),  which  set 
forth  the  agency's  policies  and 
procedures  for  the  development, 
issuance,  and  use  of  guidance 
documents  (62  FR  8961,  February  27, 
1997).  This  draft  guidance  is  issued  as 
a  Level  1  guidance  consistent  vrith 
GGP's. 

m.  Electronic  Access 

In  order  to  receive  the  draft  guidance 
entitled  "Guidance  on  Premarket 
Approval  Applications  for  Assays 
Pertaining  to  Hepatitis  C  Viruses  (HCV) 
That  Are  Indicated  for  Diagnosis  or 
Monitoring  of  HCV  Infection  or 
Associated  Disease"  via  your  fax 
machine,  call  the  CDRH  Facts-On- 
Demand  (FOD)  system  at  800-899-0381 
or  301-827-0111  from  a  touch-tone 
telephone.  At  the  first  voice  prompt 
press  1  to  access  DSMA  Facts,  at  the 
second  voice  prompt  press  2,  and  then 
enter  the  document  number  (1353) 
followed  by  the  pound  sign  (#).  Then 
follow  the  remaining  voice  prompts  to 
complete  your  request 
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Persons  interested  in  obtaining  a  copy 
of  the  guidance  may  also  do  so  using  the 
World  Wide  Web  (WWW).  CDRH 
maintains  an  entry  on  the  WWW  for 
easy  access  to  information  including 
text,  graphics,  and  files  that  may  be 
downloaded  to  a  personal  computer 
with  access  to  the  Web.  Updated  on  a 
regular  basis,  the  CDRH  home  page 
includes  the  draft  guidance  entitled 
"Guidance  on  Premarket  Approval 
Applications  for  Assays  Pertaining  to 
Hepatitis  C  Viruses  (HCV)  That  Are 
Indicated  for  Diagnosis  or  Monitoring  of 
HCV  Infection  or  Associated  Disease," 
device  safety  alerts.  Federal  Register 
reprints,  information  on  premarket 
submissions  (including  lists  of  approved 
applications  and  manufacturers' 
addresses),  small  manufacturers' 
assistance,  information  on  video 
conferencing  and  electronic 
submissions,  mammography  matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  http://www.fda.gov/cdrh.  The 
"Guidance  on  Premarket  Approval 
Applications  for  Assays  Pertaining  to 
Hepatitis  C  Viruses  (HCV)  That  Are 
Indicated  for  Diagnosis  on  Monitoring  of 
HCV  Infection  on  Associated  Diseases" 
will  be  available  at  http://www.fda.gov/ 
cdrh. 

IV.  Comments 

Interested  persons  may,  on  or  before 
January  6,  2000,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  draft 
guidance.  Two  copies  of  any  conmients 
are  to  be  submitted,  except  individuals 
may  submit  one  copy.  Comments 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  dociunent.  A  copy  of  the 
draft  guidance  and  received  conmients 
are  available  for  public  examination  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated:  September  13, 1999. 
Linda  S.  Kahan, 

Deputy  Director  for  Regulations  Policy,  Center 

for  Devices  and  Radiological  Health. 

[FR  Doc.  99-26303  Filed  10-7-99;  8:45  am] 

BILLING  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98D-0265] 

Guidance  for  Industry  on  Qualifying  for 
Pediatric  Exclusivity;  Availability; 
Revised 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
availability  of  a  revised  guidance  for 
industry  entitled  "Qualifying  for 
Pediatric  Exclusivity  Under  Section 
505A  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act."  FDA  is  publishing  this 
revised  guidance  to  assist  industry  in 
interpreting  provisions  of  the  Food  and 
Drug  Administration  Modernization  Act 
of  1997  (Modernization  Act).  This 
guidance  will  remain  in  effect  until 
superseded  by  regulations  or  new 
guidance. 

DATES:  Comments  on  agency  guidance 
documents  are  welcome  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  "Qualifying  for 
Pediatric  Exclusivity  Under  Section 
505A  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act"  to  the  Drug  Information 
Branch  (HFD-210),  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  or  the 
Manufacturers  Assistance  and 
Communications  Staff  {HFM-42), 
Center  for  Biologies  Evaluation  and 
Research,  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist  in 
processing  your  requests.  Submit 
written  comments  on  the  guidance  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  See  the  SUPPLEME^JTARY 
INFORMATION  section  of  this 
document  for  electronic  access  to  the 
draft  guidance. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terrie  L.  Crescenzi,  Center  for  Drug 
Evaluation  and  Research  {HFI3-2), 
Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-594-7337,  FAX  301- 
594-6197,  e-mail 
"crescenzit@cder.fda.gov",  or 
Elaine  C.  Esber,  Center  for  Biologies 
Evaluation  and  Research  {HFM-30), 
Food  and  Drug  Administration, 
1401  Rockville  Pike,  Rockville,  MD 
2085*2,301-827-0641,  FAX  301- 


827-0644,  e-mail 
"esber@cber.fda.gov". 
SUPPLEMENTARY  INFORMATION: 

I.  Description  of  the  Guidance 

FDA  is  annoimcing  the  availabihty  of 
a  revised  guidance  for  industry  entitled 
"Qualifying  for  Pediatric  Exclusivity 
Under  Section  505A  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act."  Section 
111  of  the  Modernization  Act  (Public 
Law  105-115),  signed  into  law  by 
President  Clinton  on  November  21, 
1997,  created  section  505A  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  355a).  Section  505A 
of  the  act  permits  certain  applications  to 
obtain  an  additional  6  months  of 
marketing  exclusivity  if,  in  accordance 
with  the  requirements  of  the  statute,  the 
sponsor  submits  information  relating  to 
the  use  of  the  drug  in  the  pediatric 
population.  FDA  plans  to  issue 
regulations  through  notice-and- 
comment  rulemaking  to  implement  the 
pediatric  exclusivity  provisions  of  the 
Modernization  Act.  The  agency  is 
publishing  this  procedural  guidance  to 
explain  how  the  agency  intends  to 
implement  section  505  A  of  the  act  in 
the  interim.  The  gtiidance  will  be 
updated  as  appropriate.  This  guidance 
will  remain  in  effect  until  superseded 
by  reflations  or  new  guidance. 

This  guidance  desanoes  FDA's 
current  thinking  on  how  sponsors  may 
qualify  for  pediatric  exclusivity  imder 
section  505A  of  the  act.  The  guidance 
includes  the  following  topics:  (1) 
Whether  studies  for  certain  drugs  will 
be  requested  under  section  505A(a)  or 
(c),  (2)  the  definition  of  pediatric 
studies,  (3)  the  content  and  format  of  an 
FDA  request  for  pediatric  studies,  (4) 
how  an  applicant  can  obtain  an  FDA 
written  request,  (5)  the  content  of  a 
written  agreement  for  the  conduct  of 
pediatric  studies,  (6)  the  definition  of 
commonly  accepted  scientific 
principles,  (7)  the  filing  of  reports  of 
studies,  (8)  acceptance  of  studies  by 
FDA,  (9)  scope  and  nature  of  pediatric 
exclusivity,  (10)  publication  of 
exclusivity  determinations,  (11) 
treatment  of  information  submitted  in 
support  of  a  request  for  pediatric 
exclusivity,  (12)  how  pediatric  studies 
required  under  FDA  regulations  may 
qualify  for  pediatric  exclusivity,  and 
(13)  what  happens  after  January  1,  2002, 
the  simset  date  for  the  pediatric 
exclusivity  provisions  of  the 
Modernization  Act. 

This  level  1  guidance  document  is 
being  issued  consistent  with  FDA's  good 
guidance  practices  (62  FR  8961, 
February  27,  1997).  It  represents  the 
agency's  current  thinking  on  the 
implementation  of  section  505A  of  the 
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act  and  pediatric  exclusivity.  It  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statute,  regulations,  or  both. 
Interested  persons  may,  at  any  time, 
submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  foimd  in 
brackets  in  the  heading  of  this 
doctunent.  The  giiidance  and  received 
comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

n.  Paperwork  Reduction  Act  of  1995 

This  notice  contains  no  new 
collections  of  information.  The 
information  requested  for  proposed 
pediatric  studies  is  already  covered  by 
the  collection  of  information  on 
investigational  new  drug  application 
regulations  (21  CFR  part  312)  submitted 
to  the  Office  of  Management  and  Budget 
(0MB)  for  review  and  clearance.  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520),  0MB  approved  the  information 
collection  and  assigned  0M6  control 
number  0910-0014.  The  approval 
expires  on  December  31, 1999. 


m.  Electronic  Access 

Copies  of  this  guidance  for  industry 
are  avaifable  on  the  Internet  at  "http:// 
www.  fda.gov/cder/gudance/ 
index.htm"  and  at  "http://www.fda.gov/ 
cber/guidelines.htm". 

Dated:  September  28, 1999. 
Margaret  M.  Dotzel, 

Acting  Associate  Commssioner  for  Policy. 
[FR  Doc.  99-26224  Filed  10-7-99;  8:45  am] 

BILUNO  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  luider  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  die  HRSA  Reports 
Clearance  Office  on  (301)  443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  imder  the 
Paperwork  Reduction  Act  of  1995. 


Proposed  Proiect:  Health  Profiessidns 
Student  Loan  (HPSL)  and  Nursing 
Student  Loan  (NSL)  Programs:  Forms 
(OMB  No.  091S-0044>— Revision 

The  HPSL  Program  provides  long- 
term,  low-interest  loans  to  students 
attending  schools  of  medicine, 
osteopathic  medicine,  dentistry, 
veterinary  medicine,  optometry, 
pediatric  medicine,  and  pharmacy.  The 
NSL  Program  provides  long-term,  low- 
interest  loans  to  students  who  attend 
eligible  schools  of  muring  in  programs 
leading  to  a  diploma  in  nursing,  an 
associate  degree,  a  baccalaureate  degree, 
or  a  graduate  degree  in  nursing. 
Participating  HPSL  and  NSL  schools  are 
responsible  for  determining  eligibility  of 
applicants,  making  loans,  and  collecting 
monies  owed  by  borrowers  on  their 
outstanding  loans.  The  deferment  form 
(HRSA  form  519)  provides  the  schools 
with  documentation  of  a  borrower's 
eligibility  for  deferment.  The  Annual 
Operating  Report  (AOR— HRSA  form 
501)  provides  the  Federal  Government 
with  information  from  participating  and 
non-participating  schools  (schools  that 
are  no  longer  granting  loans  but  are 
required  to  report  and  maintain  program 
records,  student  records,  and  repayment 
records  until  all  student  loans  are  repaid 
in  full  and  all  monies  due  the  Federal 
Government  are  returned)  relating  to 
HPSL  and  NSL  program  operations  and 
financial  activities. 

The  estimate  of  burden  is  as  follows: 


Form  No. 

Number  of  re- 
spondents 

Response  per 
response 

Total  annual 
resp^dents 

Hours  per  re- 
spondents 

Total  burden 
hours 

Defer-HRSA-519  

10.358 
1.302 

1 
1 

10,358 
1,302 

MO 
24 

1,726 

AOR-HRSA-501   

5.208 

Total  Burden 

11,660 

11,660 

6,934 

^  Minutes. 
2  Hours. 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Wendy  A.  Taylor,  Human  Resources 
and  Housing  Branch.  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington,  D.C.  20503. 

Dated:  September  30, 1999. 
)ane  Harrison, 

Director,  Division  of  Policy  Review  and 

Coordination. 

[FR  Doc.  99-26225  Filed  10-7-99;  8:45  am] 

BILUNG  CODE  4iaO-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 


property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group,  Subcommittee 
G-Education.. 

Date:  November  3-5, 1999. 

Agenda:  1  p.m.  to  12  p.m. 

P/oce:  Georgetown  Holiday  Inn,  2101 
Wisconsin  Ave,  NW.,  Washington,  DC  20007. 

Contact  Person:  Harvey  P.  Stein,  Scientific 
Review  Administrator,  Grants  Review 
Branch,  Division  of  Extramural  Activities. 
National  Cancer  Institute.  National  Institutes 
of  Health,  6130  Executive  Boulevard.  Rm. 
611B,  Rockville,  MD  20892,  301-496-7481. 
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(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research:  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  September  30, 1999. 
Nancy  Middendorf, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  99-26238  Filed  10-7-99;  8:45  amj 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
U24  Cooperative  Agreement. 

Date:  October  7. 1999. 

r/me;  12:30  p.m.  to  1:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Rockledge  Center  II,  6701  Rockledge 
Drive,  Bethesda,  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  Terry  Bishop  ,  Scientific 
Review  Administrator,  Review  Branch,  NIH, 
NHLBI,  DEA,  Rockledge  Center  n,  6701 
Rockledge  Drive,  Suite  7210,  Bethesda,  MD 
20892-7924,  (301)  435-0303. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 


Dated:  September  30,  1999. 
Nancy  Middendorf, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  99-26237  Filed  10-7-99;  8:45  am] 
BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,. the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  November  1, 1999. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Iim,  5520 
Wisconsin  Ave.,  Chevy  Chase.  MD  20815. 

Contact  Person:  Robert  H.  Stretch, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6150,  MSC  9608, 
Bethesda,  MD  20892-9608,  301-443-4728. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  November  12. 1999. 

Tinie;  2:30  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applicatioiis. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Jean  G.  Noronha,  Scientific 
Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6154,  MSC  9609, 
Bethesda,  MD  20892-9609,  301-443-6470. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  November  15, 1999. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  River  Inn,  924  25th  Street,  NW, 
Washington,  DC  20037. 

Contact  Person:  Russell  E.  Martenson, 
Scientific  Review  Administrator,  Division  of 


Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Rm.  6138,  MSC  9606, 
Bethesda.  MD  20892-9606,  301-443-7861. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  November  23, 1999. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health.  6001  Executive  Blvd., 
Bethesda,  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  Russell  E.  Martenson, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Rm.  6138.  MSC  9606, 
Bethesda.  MD  20892-9606,  301-443-7861. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  November  30, 1999. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Iim,  5520 
Wisconsin  Ave.,  Chevy  Chase,  MD  20815. 

Contact  Person:  Robert  H.  Stretch, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6150,  MSC  9608, 
Bethesda,  MD  20892-9606,  301-443-4728. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  PaneL 

Date:  December  2, 1999. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Russell  E.  Martenson, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health.  NIH,  Neuroscience  Center. 
6001  Executive  Blvd..  Rm.  6138.  MSC  9606. 
Bethesda.  MD  20892-9606.  301-443-7861. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242.  Mental  Health  Research 
Grants;  93.281.  Scientist  Development 
Award.  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health.  HHS) 

Dated  October  1, 1999. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  99-26233  Filed  10-7-99;  8:45  am) 
BHXING  COOE  4140-01-M 


54906 


Federal  Register /Vol.  64,  No.  195 /Friday,  October  8,  1999 /Notices 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instltutas  of  Health 

National  Inatltute  of  General  Medical 
Sclancea;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
woidd  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel. 

Date:  November  17, 1999. 

Time:  8:30  a.m.  to  5  p.m. 
'  Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Rebecca  H.  Hackett,  Office 
of  Scientific  Review,  NICMS,  Natcher 
Building.  Room  lASig),  Bethesda,  MD 
20892,  (301)  594-2771. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research:  93.88, 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS) 
Dated:  October  1. 1999. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  99-26234  Filed  10-7-99;  8:45  am] 
■UMQ  CODE  4140-01-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Instltuts  of  Mental  Health; 
Notice  of  Cloaed  Meetinga 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 


provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secret  as  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  grant  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
uinwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  November  9-10, 1999. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Governor's  House  Hotel,  17th  & 
Rhode  Island  Avenue,  NW.,  Washington,  £)C 
20036. 

Contact  Person:  Houmam  Araj,  Scientific 
Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  6001  Executive  Blvd., 
Room  6150.  MSC  9608,  Bethesda,  MD  20892- 
9608,  301^M3-1340. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  November  15, 1999. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Governor's  House  Hotel,  17th  & 
Rhode  Island  Avenue,  NW.,  Washington,  DC 
20036. 

Contact  Person:  L.R.  Stanford,  Scientific 
Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6138,  MSC  9606, 
Bethesda,  MD  20892-9606.  301-443-6470. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  December  2, 1999. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  James  Hotel,  950  24th  Street. 
NW.,  Washington,  DC  20037. 

Contact  Person:  Jean  G.  Noronha,  Scientific 
Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6154,  MSC  9609, 
Bethesda,  MD  20892-9609,  301-443-6470. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

bated:  October  1. 1999. 

LaVerae  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  99-26235  Filed  10-7-99;  8:45  am) 

MLUNO  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Clinical  Aging 
Review  Committee,  October  24, 1999,  6 
p.m.  to  October  25, 1999,  5  p.m.  Pooks 
Hill  Marriott,  5151  Pooks  Hill  Road, 
Bethesda,  MD,  20814  which  was 
published  in  the  Federal  Register  on 
September  28, 1999,  64FR52337. 

"The  meeting  will  be  held  on  October 
24  starting  at  7  p.m.  The  meeting  is 
closed  to  the  public. 

Dated:  October  1, 1999. 
Nancy  Middendorf, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  99-26236  Filed  10-7-99;  8:45  am) 
BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Ooclwt  No.  FR-4432-N-40] 

Federal  Property  Suitable  as  Facilities 
To  Assist  ttte  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

summary:  This  Notice  identifies 
unutilized,  imderutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  October  8, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  Taffet,  Department  of  Housing 
and  Urban  Devriopment,  Room  7262, 
451  Seventh  Street  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1988 
court  order  in  Nationcd  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-00  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
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determined  suitable  or  unsuitable  tbis 
week. 

Dated:  September  30, 1999. 

Fred  Kamas,  Jr., 

Deputy  Assistant  Secretary  for  Economic 
Development. 

[FR  Doc.  99-25832  Filed  10-7-99;  8:45  am] 
BILUNO  CODE  421&-2»-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  Application  for  Endangered 
Species  Permtt 

AGENCY:  Fisb  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  receipt  of  application 

for  endangered  species  permit. 

SUMMARY:  Tbe  following  applicants  have 
applied  for  permits  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.). 

DATES:  Written  data  or  comments  on 
these  applications  must  be  received,  at 
the  address  given  below,  by  November 
8, 1999. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  dociunents  to 
the  following  office  within  30  days  of 
the  date  of  publication  of  this  notice: 
U.S.  Fish  and  Wildlife  Service,  1875 
Century  Boulevard,  Suite  200,  Atlanta, 
Georgia  30345  (Attn:  David  Dell,  Permit 
Coordinator).  Telephone:  404/679-7313; 
Facsimile:  404/679-7081. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Dell,  Telephone:  404/679-7313; 
Facsimile:  404/679-7081. 
SUPPLEMENTARY  INFORMATION:  Applicant: 
Dr.  Margaret  Devall,  USDA  Forest 
Service,  Center  for  Bottomland 
Hardwood  Research,  Stoneville, 
Mississippi,  TEOl 7374-0. 

The  applicant  requests  authorization 
to  collect  seeds  of  the  endangered 
pondberry,  Lindera  melissifolia,  for 
propagation  and  research  on  federal 
properties  throughout  Mississippi  and 
Arkansas  ior  the  purpose  of 
enhancement  of  siuvival  of  the  species. 

Applicant:  Paul  E.  Diu'field  and 
Jeremy  Poirier,  International  Paper, 
Bainbridge,  Georgia,  TEOl  7004-0 

The  applicant  requests  authorization 
to  take  (capture  for  banding  and  harass 
during  translocation,  nest  monitoring 


and  augmentation)  the  endangered  red- 
cockaded  woodpecker,  Picoides 
borealis,  throughout  the  species  range  in 
North  Carolina,  South  Carolina,  Georgia, 
Florida,  Alabama,  Mississippi, 
Louisiana,  Arkansas,  and  Tennessee  for 
the  purpose  of  enhancement  of  survival 
of  the  species. 

Dated:  October  1.  1999. 
Sam  D.  Hamilton, 

Regional  Director 

[FR  Doc.  99-26273  Filed  10-7-99;  8:45  am) 

BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

DEPARTMENT  OF  THE  INTERIOR 

U,S.  Hsh  and  Wildlife  Service 

P.D.092799C] 

Marine  Mammals;  Hie  No.  960-1528 

AGENCIES:  National  Mcirine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce;  U.S.  Fish  and  wildlife 
Service  (FWS),  Interior. 
ACTION:  Receipt  of  application. 

SUMMARY:  Notice  is  hereby  given  that 
the  University  of  California  Museum  of 
Natiu^al  History  Collections,  Department 
for  Environmental  Studies,  Santa  Cruz, 
CA  95064,  has  applied  in  due  form  for 
a  permit  to  take  all  species  of  Cetacea, 
Pinnipedia,  and  Sirenia  for  purposes  of 
scientific  research. 

DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  November 
8, 1999. 

ADDRESSES:  The  application  and  related 
docvunents  are  available  for  review 
upon  written  request  or  by  appointment. 
(See  SUPPLEMENTARY 
INFORMATION). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Johnson,  301/713-2289. 
SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended 
(MMPA;  16  U.S.C.  1361  et  seq.),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (ESA;  16  U.S.C.  1531 
et  seq.),  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  and  threatened  species  (50 
CFR  222-226),  and  the  Fur  Seal  Act  of 
1966,  as  amended  (16  U.S.C.  1151  et 
seq.). 


The  Applicant  requests  authorization 
to  import  marine  mammal  parts  from 
salvaged  specimens  worldwide.  No 
specimens  will  be  collected  from  live 
animals  in  the  wild.  Only  specimens 
from  salvaged  animals  dead  at  sea  or  on  ' 
shore,  dead  incidental  to  a  commercial 
fishery  where  such  fishery  is  legal,  and 
dead  as  a  result  of  natiu°al  causes. 
Specimens  will  be  deposited  in  the 
Museum  for  scientific  study  that  will 
contribute  to  baseline  data  on  the 
distribution,  age  and  growth, 
assimilation  of  environmental 
contaminants,  DNA  aiudysis 
reproductive  and  other  biological 
aspects  of  marine  mammals. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.).  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Written  comments  or  requests  for  a 
public  bearing  on  this  application 
should  be  mailed  to  the  Chief,  Permits 
and  Documentation  Division,  F/PRl, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13705, 
Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376.  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  by  other  electronic  media. 

Conciirrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Docimients  associated  with  this 
application  are  in  the  following 
locations: 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13130, 
Silver  Spring.  MD  20910  (301/713- 
2289); 

Regional  Administrator,  Alaska 
Region,  NMFS.  P.O.  Box  21668,  Juneau. 
AK  99802-1668  (907/586-7221); 

Regional  Administrator,  Northeast 
Region,  NMFS.  One  Blackburn  Drive. 
Gloucester,  MA  01930,  (978/281-9250); 

Regional  Administrator,  Northwest 
Region,  NMFS,  7600  Sand  Point  Way, 
NE,  BIN  C15700,  Bldg.  1,  Seattle,  WA, 
98115-0070  (206/526-6150); 
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Regional  Administrator,  Southeast 
Region,  NMFS,  9721  Executive  Center 
Drive  North,  St.  Petersburg,  FL  33702- 
2432  (813/570-5312); 

Regional  Administrator,  Southwest 
Region,  NMFS,  501  West  Ocean  Blvd., 
Suite  4200,  Long  Beach,  CA  90802-4213 
(562/980-4001);  and 

U.S.  Fish  and  Wildlife  Service,  Office 
of  Management  Authority,  4401  North 
Fairfax  Drive,  Arlington,  VA  22203  (1- 
800-358-2104). 

Dated:  September  28, 1999. 

Ann  D.  Terbush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 

Dated:  September  30, 1999. 
Kristen  Nelson, 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service. 
[FR  Doc.  99-26408  Filed  10-7-99;  8:45  am) 

BIUJNG  CODE  3S10-22-f,  4310-56-F 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managemant 

[ID-065-1220nAA] 

CkMura  and  Reatrlction  Order;  Salmon 
RIvar  Corridor 

AGENCY:  Bureau  of  Land  Management, 

Upper  Columbia-Salmon  Clearwater 

District,  Idaho. 

ACTION:  Notice  of  Closure  and 

Restriction  Order  for  BLM  Lands  in 

Salmon  River  Corridor,  Order  No.  ID- 

060-20. 

summary:  By  order,  the  following 
closures  and  restrictions  apply  to  the 
area  known  as:  the  "Salmon  River 
Corridor,"  described  as  all  public  land 
administered  by  the  Bureau  of  Land 
Management  within  V4  mile  of  either 
side  of  the  Salmon  River  from  Vinegar 
Creek  (River  Mile  112)  to  Eagle  Creek 
(River  Mile  12)  located  within  Idaho 
and  Nez  Perce  Counties. 

(1)  The  possession  of  an  alcoholic 
beverage  by  a  person  imder  21  years  of 
age  is  prohibited. 

(2)  The  sale  or  gift  of  an  alcoholic 
beverage  to  a  person  under  21  years  of 
age  is  prohibited. 

The  authority  for  establishing  these 
closiu-es  and  restrictions  is  Title  43, 
Code  of  Federal  Regulations,  Section 
8364.1. 

The  Closiues  and  restrictions  become 
effective  immediately  and  shall  remain 
in  effect  until  revoked  and/or  replaced 
with  supplemental  rules. 

The  closures  and  restrictions  are 
necessary  to  protect  persons,  property. 


and  public  lands  and  resources.  Minors 
abusing  alcohol  cause  a  public 
disturbance  and  create  a  risk  to  other 
persons  on  public  lands. 

Violation  of  this  order  is  punishable 
by  a  fine  not  to  exceed  $1,000  and/or 
imprisonment  not  to  exceed  one  year. 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Yuncevich,  Field  Manager,  Bureau  of 
Land  Management,  Cottonwood  Field 
Office,  Rt.  3,  Box  181,  Cottonwood,  ID 
83522. 

Dated:  October  1, 1999. 
Ted  Graf, 

Acting  District  Manager. 

[FR  Doc.  99-26397  Filed  10-7-99;  8:45  am] 

BIUJNG  CODE  4310-GO-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managemant 
[CA-01 8-1430-01;  CACA  38618] 

Notice  of  Public  Meeting;  Propoaed 
Land  Withdrawal  for  tite  Soutli  Fork  of 
the  American  River,  El  Dorado  County, 
CA 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
forthcoming  public  meeting  that  will 
provide  an  opportunity  for  public 
involvement  regarding  the  Department 
of  the  Interior,  Bureau  of  Land 
Management's  application  for  protective 
withckawal  for  the  BLM  lands  along  the 
South  Fork  of  the  American  River. 
DATES:  November  8, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Beck,  Realty  Specialist,  BLM  Folsom 
Field  Office.  (916)  985-4474. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  a  public  meeting  will 
be  held  to  provide  an  opportimity  for 
public  comment  regarding  the 
application  by  the  Department  of  the 
Interior,  Bureau  of  Land  Management 
for  a  50-year  protective  withdrawal  on 
3,368.85  acres  of  land  along  the  South 
Fork  of  the  American  River.  On 
December  3, 1997,  a  petition  was 
approved  allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  land  from  settlement,  sale 
location,  or  entry  imder  the  general  land 
laws,  including  the  mining  laws,  subject 
to  valid  existing  rights.  The  Notice  of 
the  proposal  was  published  in  the 
Federal  Register  and  the  Mountain 
Democrat  newspaper  on  December  15, 
1997,  and  January  19, 1998, 
respectively. 

The  purpose  of  the  proposed 
withdrawal  is  to  assure  long  term 


protection  and  preservation  of  the 
riparian  areas,  wildlife  habitat,  scenic 
quality,  and  high  recreation  values  of 
the  public  lands,  newly  acquired  lands, 
and  lands  proposed  to  be  acquired  in 
the  corridor  of  the  South  Fork  of  the 
American  River. 

The  meeting  will  begin  at  7  p.m., 
Monday  .November  8, 1999,  at  the  Best 
Western  Motel,  6850  Greenleaf  Rd., 
Placerville,  CA.  The  agenda  will 
include:  (1)  An  information  briefing  by 
the  Bureau  of  Land  Management;  (2) 
Oral  Statements  by  interested  parties; 
(3)  a  question  and  answer  period. 

The  meeting  is  open  to  the  public. 
Interested  parties  may  make  oral 
statements  at  the  meeting.  All 
statements  received  will  be  considered 
by  the  BLM  before  any  recommendation 
concerning  the  proposed  withdrawal  is 
submitted  to  the  Secretary  of  the  Interior 
for  final  action  imder  the  authority  of 
Section  204  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C. 
1714). 

Dated:  October  1, 1999. 
D.K.  Swickard, 

Field  Manager,  Folsom  Field  Office. 
(FR  Doc.  99-26396  Filed  10-7-99;  8:45  am] 
BILUNQ  CODE  4310-W-ll 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA920-1310-EI:  CACA  39394] 

Califomia:  Notice  of  Propoaed 
Reinatatemant  of  Tarmlnatad  Oil  and 
GaaLaaae 

Under  the  provisions  of  Public  Law 
97—451,  a  petition  for  reinstatement  of 
oil  and  gas  lease  CACA  39394  for  lands 
in  Kern  County,  Califomia,  was  timely 
filed  and  was  accompanied  by  all  the 
required  rentals  and  royalties  accruing 
fi-om  May  1, 1999,  the  date  of 
termination.  " 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  amend  lease  terms  for  rentals 
and  royalties  at  the  rate  of  $5.00  per 
acre,  or  fraction  thereof,  per  year  and 
16%  percent,  respectively,  llie  lessee 
has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice. 

The  lessee  has  met  all  the 
requirements  for  reinstatement  of  the 
lease  as  set  out  in  Sections  31  (d)  and 
(e)  of  the  Mineral  Lands  Leasing  Act  of 
1920  (30  U.S.C.  188),  and  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  lease  CACA  39394  effective 
May  1, 1999,  subject  to  the  original 
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terms  and  conditions  of  the  lease  and 
the  increased  rental  and  royalty  rates 
cited  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Edgerly,  Land  Law  Examiner, 
California  State  Office  (916)  978-4370. 

Dated:  September  30, 1999. 
Sean  E.  Hagerty, 

Acting  Chief,  Branch  of  Energy.  Mineral 
Science,  and  Adjudication. 
(FR  Doc.  99-26244  Filed  10-7-99;  8:45  am) 
BILUNG  CODE  4310-40-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA920-1310-EI:  CACA  39395] 

California:  Notice  of  Proposed 
Reinstatement  of  Terminated  Oil  and 
Gas  Lease 

Under  the  provisions  of  Public  Law 
97-451,  a  petition  for  reinstatement  of 
oil  and  gas  lease  CACA  39395  for  lands 
in  Kern  County,  California,  was  timely 
filed  and  was  accompanied  by.  all  the 
required  rentals  and  royalties  accruing 
fi-om  May  1, 1999,  the  date  of 
termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  amend  lease  terms  for  rentals 
and  royalties  at  the  rate  of  $5.00  per 
acre,  or  fraction  thereof,  per  year  and 
16%  percent,  respectively.  The  lessee 
has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice. 

The  lessee  has  met  all  requirements 
for  reinstatement  of  the  lease  as  set  out 
in  Sections  31(d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  CACA  39395  effective  May  1, 
1999,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Edgerly,  Land  Law  Examiner, 
California  State  Office  (916)  978-4370. 

Dated:  September  30, 1999. 
Sean  E.  Hagerty, 

Acting  Chief,  Branch  of  Energy,  Mineral 

Science,  and  Adjudication. 

[FR  Doc.  99-26245  Filed  10-7-99;  8:45  am] 

BILUNQ  CODE  4310-40-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CA920-1310-EI:  CACA  39396] 

Califomia:  Notice  of  Proposed 
Reinstatement  of  Terminated  Oil  and 
Gas  Lease 

Under  the  provisions  of  Public  Law 
97-451,  a  petition  for  reinstatement  of 
oil  and  gas  lease  CACA  39396  for  lands 
in  Kern  County,  Califomia,  was  timely 
filed  and  was  accompanied  by  all  the 
required  rentals  and  royalties  accruing 
from  May  1, 1999,  the  date  of 
termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  amend  lease  terms  for  rental 
and  royalties  a  the  rate  of  $5.00  per  acre, 
or  fraction  thereof,  per  year  and  16% 
percent,  respectively.  The  lessee  has 
paid  the  requfred  $500  administrative 
fee  and  $125  to  reimburse  the 
Department  for  the  cost  of  this  Federal 
Register. 

The  lessee  has  met  all  the 
requirements  for  reinstatement  of  the 
lease  as  set  out  in  Sections  31(d)  and  (e) 
of  the  Mineral  Lands  Leasing  Act  of 
1920  (30  U.S.C.  188),  and  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  lease  CACA  39396  effective 
May  1, 1999,  subject  to  the  original 
terms  and  conditions  of  the  lease  and 
the  increased  rental  and  royalty  rates 
cited  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Edgerly,  Land  Law  Examiner, 
California  State  Office,  (916)  978-4370. 

Dated:  September  30, 1999. 
Sean  E.  Hagerty, 

Chief,  Branch  of  Energy,  Mineral  Science, 
and  Adjudication. 

(FR  Doc.  99-26246  Filed  10-7-99;  8:45  am] 
BHXma  CODE  4310-40-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA920-1310-EI:  CACA  39397] 

Califonila:  Notice  of  Proposed 
Reinstatement  of  Tarminatad  Oil  and 
Gael 


Under  the  provisions  of  Public  Law 
97-451,  a  petition  for  reinstatement  of 
oil  and  gas  lease  CACA  39397  for  lands 
in  Kern  Coimty,  Califomia,  was  timely 
filed  and  was  accompanied  by  all  the 
required  rentals  and  royalties  accruing 
from  May  1, 1999,  the  date  of 
termination. 

No  valid  lease  has  been  issued 
afiiecting  the  lands.  The  lessee  has 


agreed  to  amend  lease  terms  for  rentals 
and  royalties  at  the  rate  of  $5.00  per 
acre,  or  fraction  thereof,  per  year  and 
16%  percent,  respectively.  The  lessee 
has  paid  the  required  $500 
administrative  fee  and  $1 25  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice. 
The  lessee  has  met  all  the 
requirements  for  reinstatement  of  the 
lease  as  set  out  in  Sections  31(d)  and  (e) 
of  the  Mineral  Lands  Leasing  Act  of 
1920  (30  U.S.C.  188).  and  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  lease  CACA  39397  effective 
May  1,  1999,  subject  to  the  original 
terms  and  conditions  of  the  lease  and 
the  increased  rental  and  royalty  rates 
cited  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Edgerly,  Land  Law  Examiner, 
Califomia  State  Office  (916)  978-4370. 

Dated:  September  30,  1999. 
Sean  E.  Hagerty, 

Acting  Chief,  Branch  of  Energy,  Mineral 

Science,  and  Adjudication. 

[FR  Doc.  99-26247  Filed  10-7-99;  8:45  am] 

BILUNG  CODE  4310-4O-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA920-1310-EI:  CACA  39398] 

California:  Notice  of  Proposed 
Reinstatement  of  Terminated  Oil  and 
Gasl-ease 

Under  the  provisions  of  Public  Law 
97—451,  a  petition  for  reinstatement  of 
oil  and  gas  lease  CACA  39398  for  lands 
in  Kern  Coimty,  Califomia,  was  timely 
filed  and  was  accompanied  by  all  the 
required  rentals  and  royalties  accruing 
from  May  1, 1999,  the  date  of 
termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  amend  lease  terms  for  rentals 
and  royalties  at  the  rate  of  $5.00  per 
acre,  or  fraction  thereof,  per  year  and 
16%  percent,  respectively.  The  lessee 
has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice. 

The  lessee  has  met  all  the 
requirements  for  reinstatement  of  the 
lease  as  set  out  in  Sections  31(d)  and  (e) 
of  the  Mineral  Lands  Leasing  Act  of 
1920  (30  U.S.C.  188),  and  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  lease  CACA  39398  effective 
May  1, 1999,  subject  to  the  original 
terms  and  conditions  of  the  lease  and 
the  increased  rental  and  royalty  rates 
cited  above. 
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FOR  FURTHER  INFORMATION  contact: 
Boimie  Edgerly,  Land  Law  Examiner, 
California  State  Office  (916)  978-4370. 

Dated:  September  30. 1999. 
Sean  E.  Hagerty, 

Acting  Chief,  Branch  of  Energy,  Mineral 
Science,  and  Adjudication. 
(FR  Doc.  99-26248  Filed  10-7-99;  8:45  am] 
BHJJNQ  CODE  431(M0-M 


DEPARTMENT  OF  THE  INTERIOR 
Burami  of  Land  ManagefiMirt 

[CA920-1310-EI:  CACA  39407] 

CalHomla:  Notice  of  Proposed 
Relnetatwnent  of  Terminated  Oil  and 
Gas  Lease 

Under  the  provisions  of  Public  Law 
97-451,  a  petition  for  reinstatement  of 
oil  and  gas  lease  CACA  39407  for  lands 
in  Kern  County,  California,  was  timely 
filed  and  was  accompanied  by  all  the 
required  rentals  and  royalties  accruing 
from  May  1, 1999,  the  date  of 
termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  amend  lease  terms  for  rentals 
and  royalties  at  the  rate  of  $5.00  per 
acre,  or  fraction  thereof,  per  year  and 
16%  percent,  respectively.  The  lessee 
has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice. 

The  lessee  has  met  all  the 
requirements  for  reinstatement  of  the 
lease  as  set  out  in  Sections  31(d)  and  (e) 
of  the  Mineral  Lands  Leasing  Act  of 
1920  (30  U.S.C.  188),  and  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  lease  CACA  39407  effective 
May  1, 1999,  subject  to  the  original 
terms  and  conditions  of  the  lease  and 
the  increased  rental  and  royalty  rates 
cited  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Edgerly,  Land  Law  Examiner, 
California  State  Office  (916)  978-4370. 

Dated:  September  30, 1999. 
Sean  E.  Hagerty, 

Acting  Chief,  Branch  of  Energy,  Mineral 

Science,  and  Adjudication. 

[FR  Doc.  99-26249  Filed  10-7-99;  8:45  am] 

HUMQ  COW  4ai0-«0-4l 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WY-920-1310-01;  WYW13322q 

Notice  of  Proposed  Reinstatement  of 
Terminated  OH  and  Gaa  Leaae 

Pursuant  to  the  provisions  of  30 
U.S.C.  188(d)  and  (e),  and  43  CFR 
3108.2-3(a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYW133228  for  lands  in  Washakie 
Coimty,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination.  The  lessee  has  agreed  to 
the  amended  lease  terms  for  rentals  and 
royalties  at  rates  $5.00  per  acre,  or 
fraction  thereof,  per  year  and  16% 
percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31(d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW133228  effective  July  1,1999, 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Theresa  M.  Stevens, 
Acting  Chief,  Leasable  Minerals  Section. 
(FR  Doc.  99-26240  Filed  10-7-99;  8:45  am] 
BILLING  COOE  431 0-22-M 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Sarvica 

Alaaka  Arctic  Pipellna  Workahop 

AGENCY:  Minerals  Management  Service 

(MMS),  Interior. 

ACnON:  Notice  of  public  workshop. 

SUMMARY:  This  notice  announces  a 
public  workshop  to  be  conducted  by  the 
Center  for  Cold  Ocean  Resources  and 
Engineering  (C-CORE).  St.  John's. 
Newfoimdland,  Canada,  under 
sponsorship  of  MMS  to  facilitate  the 
exchange  of  technical  information  on 
Arctic  offshore  pipelines.  The  objective 
of  the  workshop  is  to  bring  together  a 
group  of  experts  with  skills  related  to 
offshore  pipeline  design,  operation, 
maintenance,  and  inspection,  to 
examine  the  current  state  of  practice  for 
Arctic  pipeline  alternatives  under 
consideration  for  Alaska's  offshore  oil 
and  gas  reserves. 

DATES:  The  public  workshop  will  be 
held  on  November  8  and  9, 1999,  bom 


8:30  a.m.  to  5:30  p.m.,  each  day,  at  the 
location  listed  in  the  address  section. 
ADDRESSES:  The  workshop  will  be  held 
in  the  ballroom  of  The  Hotel  Captain 
Cook,  939  West  Fifth  Avenue, 
Anchorage,  Alaska  99501.  Phone:  (907) 
276-6000.  Email: 

info@captaincook.com,  Reservations:  1- 
800-323-7500  (Preferred  Hotels)  or  1- 
800-843-1950  (Hotel  Captain  Cook). 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  W.  Smith,  MMS,  Engiaeering 
and  Research  Branch,  phone:  (703)  787- 
1580,  fax:  (703)  787-1549,  or  email: 
robert.w.smith@mms.gov.  For 
registration,  please  see  below. 
SUPPLEMENTARY  INFORMATION:  MMS 
issued  the  Record  of  Decision  and 
Approval  Letter  for  the  Development 
and  Production  Plan  (DPP)  for  the  BP 
Exploration  Alaska  Northstar  Project  on 
September  3, 1999.  The  approval 
covered  the  Federal  portion  of  the  joint 
State/Federal  project,  and  is  the  first 
development  plan  approved  for  the 
Federal  OCS  offshore  Alaska.  The  DPP 
provides  for  drilling  up  to  seven  wells 
from  the  Northstar  Island  into  two  OCS 
leases.  MMS  is  reviewing  the  proposed 
Liberty  DPP  for  a  facility  on  the  Beaufort 
Sea  OCS.  BP  Exploration  (Alaska)  Inc. 
submitted  the  plan  and  the  associated 
Oil  Spill  Contingency  Plan  (OSCP)  to 
MMS  in  February  1998.  The  Liberty 
development  project  is  located  in  the 
Beaufort  Sea  approximately  20  miles 
east  of  Prudhoe  Bay.  The  DPP  and 
associated  OSCP  are  presently  under 
regulatory  and  environmental  review. 

As  a  result  of  these  two  offshore 
developments,  MMS  awarded  a  research 
effort  titled  "An  Engineering 
Assessment  Of  Double  Wall  Versus 
Single  Wall  Designs  For  Offshore 
Pipelines  In  An  Arctic  Environment"  to 
C-CORE,  St.  John's,  Newfoundland, 
Canada,  to  independently  evaluate 
specific  pipeline  alternatives.  In  an 
effort  to  further  develop  an 
imderstanding  of  Arctic  offshore 
pipeline  issues,  this  workshop  was 
initiated  as  part  of  the  research  effort  to 
facilitate  the  exchange  of  information 
between  the  public,  engineering 
community  and  regulatory  agencies. 
Below  is  a  preliminary  agenda. 

PreUminary  Agenda 

Introduction 
Overview  of  Arctic  offshore  activities 

and  current  MMS  initiatives. 

Objectives  of  workshop 
Challenges  for  Arctic  O&hore  Pipeline 

Developments 
To  set  scene  and  focus  for  workshop 

discussions 
Arctic  Offi^ore  Pipelines  Comparative 

Assessment 
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Project  overview 
Pipeline  Design,  Construction  and 
Operation 

•  Comparison  of  strain  and  stress 
criteria 

•  Northstar  &  Liberty  Pipelines 
(Heavy  wall  Pipelines) 

•  Colville  River  Crossing  Cased 
Pipeline 

•  Cook  Inlet  Pipelines 
Pipeline  Technology 

•  Pipeline  configuration 
alternatives — overview 

•  Insulated  Pipe-in-pipe  (as  used  in 
deepwater  Gulf  of  Mexico) 

•  Flexible  Pipe  (as  used  for  flexible 
rises  and  jumpers  on  subsea 
pipelines) 

•  Pipe  Bimdles,  including  BPX  Troika 

•  Petrochemical  applications  (for 
containment) 

Pipeline  Operational  Monitoring 
Technology 

•  LEOS  leak  detection  system 

•  SCADA  based  detection  technology 

•  Position  monitoring  by  pigging 

•  Monitoring  &  leak  detection  with 
smart  pigging 

Pipeline  Risk  Analysis 

•  PIRAMID  Program 

•  Pipeline  defect  assessment 

•  Risk  management  system 

•  RAM  Pipe,  inc  corrosion 

•  Life  cycle  costs  vs.  perceived  risk 
Regulations  Panel  Discussions 

This  session  will  have  the  regulatory 
agencies  (responsible  for  reviewing 
and  monitoring  pipeline-related 
functions)  making  presentations 
about  their  regulatory  requirements. 

•  Department  of  Transportation 

•  Alaska  Department  of 
Environmental  Conservation 

•  State  Pipeline  Coordinator's  Office 

•  Minerals  Management  Service 
Breakout  sessions  for  discussion  (3  or  4 

groups) 
Consensus  building  of  appropriate 
technologies  &  technique^  for  Arctic 
offshore  pipelines. 
Summary  &  Concluding  Remarks 
Including  discussion  leader 

summaries. 
Registration:  The  workshop  will  not 
have  a  registration  fee.  However,  to 
assess  the  probable  number  of  attendees, 
MMS  asks  attendees  to  register  by 
contacting  Dr.  Ryan  Phillips,  C-CORE 
Workshop  Coordinator  at:  (709)  737- 
8354,  fax:  (709)  737^706,  or  email: 
ryanp@moTgan.ucs.mun.ca. 

Dated:  September  30, 1999. 
E.P.  Danenberger, 

Chief,  Engineering  and  Operations  Division. 
[FR  Doc.  99-26243  Filed  10-7-99;  8.45  am] 
BHJJNQ  CODE  431 0-MR-U 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servica 

National  Preservation  Technology  and 
Training  Board;  Meeting 

agency:  National  Park  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  meeting  of  the 
National  Preservation  Technology  and 
Training  Board. 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  5  U.S.C.  Appendix  (1988),  that  the 
National  Preservation  Technology  and 
Training  Board  will  meet  on  November 
8,  9,  and  10, 1999,  in  New  Orleans, 
Louisiana. 

The  Board  was  established  by 
Congress  to  provide  leadership,  policy 
advice,  and  professional  oversight  to  the 
National  Center  for  Preservation 
Technology  and  Training,  as  required 
under  the  National  Historic  Preservation 
Act  of  1966,  as  amended  (16  U.S.C. 
470). 

The  Board  will  meet  in  a  meeting 
room  on  the  11th  floor  of  the  Pan- 
American  Life  Insurance  Company 
building,  601  Poydras  Street  in  New 
Orleans.  Matters  to  be  discussed  will 
include,  officer  and  committee  reports; 
Northwestern  University  report;  staff 
program  updates;  the  establishment  of 
non-Federal  support  for  the  Center's 
programs;  budget  review;  grant  program, 
cooperating  organizations,  task  forces 
reports  on  NCPTT  development  and 
systems,  and  Millenium  projects. 

Monday,  November  8  the  meeting  will 
start  at  9  a.m.  and  end  at  5  p.m.  On 
Tuesday,  November  9  the  meeting  will 
start  at  9  a.m.  and  end  at  5  p.m.  On 
Wednesday,  November  10,  the  meeting 
will  be  begin  at  8:30  a.m.  and  end  at 
11:30  a.m.  Meetings  will  be  open  to  the 
public.  However,  fecilitles  and  space  for 
accommodating  members  of  the  public 
are  limited  and  persons  will  be 
accommodated  on  a  first-come,  first- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with  Dr. 
Elizabeth  A.  Lyon,  Chair,  National 
Preservation  Technology  and  Training 
Board,  P.O.  Box  1269,  Flowery  Branch, 
Georgia  30542. 

Persons  wishing  more  information 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements,  may  do  so  by 
contacting  Mr.  E.  Blaine  Cliver,  Chief, 
HABS/HAER,  National  Park  Service, 
1849  C  Street  NW,  Washington.  DC 
20240,  telephone:  (202)  343-9573.  Draft 
simimary  minutes  of  the  meeting  will  be 
available  for  public  inspection  about 
eight  weeks  after  the  meeting  at  the 


office  of  the  Preservation  Assistance 
Division,  Suite  200,  800  North  Capitol 
Street,  Washington,  DC. 

Dated:  October  4,  1999. 
E.  Blaine  Cliver, 

Chief.  HABS/HAER,  Designated  Federal 

Official,  National  Park  Service. 

(FR  Doc.  99-26392  Filed  10-7-99;  8:45  am) 

BILUNQ  CODE  4310-70-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-36,019] 

Georgia-Pacific  Corporation,  Bemidji 
Hardboard  Plant,  Bemidji,  MN;  Notice 
of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  April  12, 1999  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  at  Georgia-Pacific 
Corporation,  Bemidji  Hardboard  Plant, 
Bemidji,  Miimesota. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC  this  16th  day  of 
September  1999. 
Grant  D.Beale, 

Program  Manager.  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  99-26364  Filed  10-7-99:  8:45  am] 
BILLING  COOE  4510-40-11 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  211(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Emplojanent 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
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threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showihg  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  show  below, 
not  later  than  October  18,  1999. 


Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  October  18, 1999. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 

Appendix 

[Petitions  instituted  on  09/07/1999] 


Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Signed  at  Washington.  DC  this  7lh  day  of 
September  1999. 

Grant  D.  Beale, 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 


TA-W 

Subject  firm 
(petitioners) 

Locatton 

Date  of 
petition 

Product(s) 

36.792  

36.793  

36.794  

Lapine  Forestry  Service  (Comp) 

McWilliam  Forge  (Comp)  

C  and  K  Components.  Inc.  (Comp)  

Dresser-Roots  (Wrks) 

Keepshapes.  Inc.  (Wrics) 

Regional  Recycling  LLC  (USWA) 

Koul  Apparel  Ind.  Inc.  (Comp)  

Marijon  Dyeing/Finishing  (UNITE) 

Lapine,  OR 

Rockaway.  NJ  

Clayton.  NC 

08/23/1999 
08/19/1999 
08/23/1999 
08/23/1999 
08/21/1999 
08/23/1999 
08/23/1999 
08/17/1999 
08/17/1999 
08/20/1999 
08/20/1999 
08/20/1999 
08/23/1999 
08/24/1999 
08/24/1999 
08/24/1999 
08/20/1999 
08/20/1999 
08/26/1999 
08/24/1999 
08/19/1999 
08/21/1999 
08/23/1999 
08/27/1999 
08/26/1999 
08/26/1999 
08/23/1999 
08/24/1999 

Post  and  Poles. 

Forged  Aerospace  Products. 

Electro  Mechanical  Switches. 

36.795  

36.796  

36.797  

36.798  

36.799  

Connersville.  IN 

Bronx.  NY 

Attalla,  AL „ 

Notasulga.  AL 

East  Rutherford.  NJ  .... 

Largo,  FL 

Racine.  Wl  

Huntingdon,  PA 

Lake  Worth.  FL  

VancetHjrg,  KY 

Jasper.  AL 

Truck  Mount  Totary  Positive  Blowers. 

ShouWer  Pads. 

Scrap  Steel  for  Recycling  Purposes. 

Women's  Pull-On  Pants. 

Cokjr  and  Finish  Greige  Goods. 

Wind  Chimes 

36,800  

JW  Stanndard  (Wrks) 

36.801  

36.802  

36,802A 

36.803  

36.804  

Case  Corp.  (UAW)  

U.S.  Sports.  Inc.  (Wrks)  

U.S.  Sports.  Inc.  (Wrks)  

Nine  West  Group.  Inc.  (Comp)  

Key  Manufacturing  Co.  (Comp)  

Uni-Tone  Soles  and  Heels  (Wrks)  

Rexam  Medical  Packaging  (Wrks) 

Island  Creek  Coal  Co.  (UMWA) 

Dor-0-Matic  (Wrks)  

Bayer  Diagnostics  (Comp)  

Ikon  Office  Sotutrons  (Writs)  

Agricultural  Equipment. 
Canvas  Footwear  and  Slippers. 
Canvas  Footwear  and  Slippers. 
Women's  Shoes. 
Wooden  Furniture  Parts 

36.805  

36.806  

36.807  

36.808  

36.809  

36.810  

Hanover,  PA 

Madison.  Wl  

Oakwood,  VA 

Greendale.  Wl 

Otwrlin,  OH 

Jefferson  City.  MO 

El  Paso.  TX 

Salem.  OR  

Boston.  MA  

Walker.  Ml 

Valmy.  NV  

Beatty.  NV 

Houston.  TX  

New  Orleans.  LA 

Abacus  Shoe  Soles. 

Sterilizable  Paper  Medical  Bags. 

Coal. 

Architectural  Hardware. 

B\oo6  Analyzers. 

Copy  Machines. 

Sewing  Machines  and  Parts. 

Secondary  Wood  Products. 

Mini  Financial  Reports. 

Plumbing  Fixtures. 

Gold. 

Gold  and  Silver  Dore. 

Natural  Gas  Liquids. 

Admin.  Services  for  Pipeline  Trans. 

36.811  

John  E.  Fox  Co.  (Wrks)  

36.812  

36.813  

36.814  

36.815  

36.816  

36.817  

36.818  

Woodward  and  Dickerson  (Wrks)  

Thomson  Financial  Co.  (Wrks)  

Grand  Rapids  Die  Cast  (UAW) 

Glamis  Gold  (Comp)  

Bamck  Bullfrog.  Inc.  (Comp) 

Dynegy,  Inc.  (Wrks) 

Chevron  Pipeline  Co.  (Comp)  

(FR  Doc.  99-26367  Filed  10-7-99;  8:45  am] 
MJJNO  CODE  4S10-3IMI 

DEPARTMENT  OF  LABOR 

Employnwnt  and  Training 
Administration 

investigations  Regarding  Certifications 
of  Eiigibiiity  To  Appiy  for  Worker 
Adjustment  Assistance 

Petitios  have  been  filed  with  the 
Secretary  of  Labor  imder  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 


instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision* 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistant,  at  the  address  show  below, 
not  later  than  October  18, 1999. 


Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  October  18, 1999. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Eitnployment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington  DC  20210. 

Signed  at  Washington.  DC,  this  13th  day  of 
September.  1999. 

Grant  D.  Beale, 

Progmm  Manager,  Office  of  Trade 
Adjustment  Assistance. 
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APPENDIX 
[Petitions  instituted  on  09/13/1999] 


TA-W 

Subject  firm  (Petitioners) 

Location 

Date  of 
petition 

Product(s) 

36,819 

36,820 

36,821  

36.822 

36,823 

36,824 

36,825 

36,826 

Mississiooi  Raos  (Cbmo)  

Meridian,  MS 

Piscataway,  NJ  

Glen  Rock,  PA  

Greenway.  Wl  

Longview,  TX  

Syracuse,  NY 

08/12/1999 
08/24/1999 
08/30/1999 
08/27/1999 
08/31/1999 
09/01/1999 
08/25/1999 
i)7/13/1999 

rag^. 

LB.  Russell  Chemicals  (Comp)  .... 
AMP  Inc  (Wrks) 

Photographic  Chemical  Solutions. 
Thermoplastics. 

CTI  Ancor  (Wrks)  

Polycrete  Unicells. 

Furst  McNess  Co  (Wrks)  

Coooer  Industries  (IBEW) 

Livestock  Feed. 

Commercial  and  Industrial  Fittings. 

Chahta  Enterprise  (Wrks)  

UNITOG  Co.  (UNITE)  

Dekalb,  MS  

Wan^ensburg,  MO  ^ 

Wire  Harnesses. 
Uniforms. 

[FR  Doc.  99-26368  Filed  10-7-99;  8:45  am) 

BHJJNG  CODE  4S10-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Traintng 
Administration 

nrA-w-35,437] 

U.S.  Can  Company,  Green  Bay,  Wl; 
Dismissal  of  Application  for 
Reconsideration 

Pvirsuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
the  North  U.S.  Can  Company,  Green 
Bay.  Wisconsin.  The  application 
contained  no  new  substantial 
information  which  would  bear 
importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-35,437;  U.S.  Can  Company 
Green  Bay,  Wisconsin  (September  29. 
1999) 


Signed  at  Washington.  DC  this  30th  day  of 
September  1999. 
Grant  D.  Beale, 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 
{FR  Doc.  99-26366  Filed  10-7-99;  8:45  am) 

BILUNG  COOE  451&-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  imder  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  imder  Title  U. 
Chapter  2,  of  the  Act.  The  investigations 

Appendix 

(Petitions  instituted  on  08/30/1 999J 


will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begm  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  October  18, 1999. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  October  18, 1999. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW, 
Washington.  DC  20210. 

Signed  at  Washington.  DC  this  30th  day  of 
August,  1999. 
Grant  D.  Beale. 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 


TA-W 

Subject  firm 
(petitioners) 

Location 

Date  of 
petition 

Product(s) 

36.752  

36.753  

36.754 

36.755  

36.756 

36.757 

36.758  

36.759  

36.760  

36.761  

36.762  

36.763 

36.764 

36.765  

36.766  

36,767 

Veritas  DGC  Land  (Co.) 

Sarah's  Attic  (Wkrs) 

Houston,  TX  

Chesaning,  Ml 

Mt.  Vernon,  OH  

Maryville,  TN  

Schuy'll  Haven.  PA  

Fall  River,  MS  

Spencer,  Wl  

N.  Providence,  Rl 

Opelika,  AL  

Tupelo.  MS 

East  Canton,  OH 

W.  Kingston,  Rl  

Buffalo,  NY 

Indianapolis,  IN  ..... 

Indianapolis,  IN  

Santa  Fe  Spring,  CA  ... 

07/06/1999 
08/18/1999 
08/11/1999 
08/16/1999 
08/17/1999 
08/05/1999 
08/09/1999 
08/17/1999 
08/19/1999 
08/18/1999 
08/17/1999 
08/06/1999 
08/16/1999 
08/14/1999 
08/17/1999 
08/16/1999 

Seismic  Data  Analysis.                  .« 
Extruded  Rubber,  Weatherstripping. 

Lucas  Varity  (Co.)  ....„ 

BTR  Sealing  Systems  (UNITE) 

Walkin  Shoe  Co.  (Co.) 

Diiro  Industries — Pioneer  fCo.^    

Brakes  and  Brake  Parts. 

Extruded  Rubber  Weatherstripping. 

Shoes. 

Dyed  and  Finished  Fabrics. 

Blount,  Inc  (Co.)  

Worcester  Co.  (Co.)  

Hydraulic  C^ylinders. 
Wool  Fabric. 

Piltowtex  (Wkrs) 

Hunter  Sadler  (Co )              

Towels— Kitchen  &  Bath. 
Men's  Suits. 

RESCO  Products— -Crescent  (Wkrs) 

Refractory  Brick. 

American  Power  Conversion  (Wkrs) 

McKenica,  Inc.  (Wkrs)  

Toyoshima  Indiana,  Inc.  (Wkrs)  

Mobile  Drfllina  (Wkrs^      

Unintemjptable  Power  Supplies. 
Heat  Exchange  Products. 
Leaf  Springs  for  Semitrucks. 
Drilling  Rigs  &  Tooling  Equipment. 

Diesel  Recon  Co.  (Co.) »... 

Diesel  Engines  (Activities  to  Transfer). 
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[Petitions  instituted  on  08/30/1999] 


TA-W 


Subject  firm 
(petitioners) 

Runtime  Sportswear  (Wkrs)  

American  Meter  Co.  (lUE) 

Lawson  Mardon  Thermaplate  (Co.) 

AMRON  LLC.  (lAMAW) ,. 

Cross  Country  Apparel  (Co.) 

Eagle  Geophysical  (Co.)  

Gates  Rubber  (Co.) „ „.... 

Hart  Metals  (Co.) 

Westwood  LLC  (Wkrs)  

Candlewood  Industries  (UNITE)  

Brubaker  Tool  Co.  (USWA) 

DCB  Corp.  (Co.) 

Vans,  Inc  (Wkrs) 

AmKO,  Inc.  (USWA) 

Durkopp  Adier  America  (Co.) 

Boss  Manufacturing  (Co.)  

Dura  Automative  Systems  (Co.)  

Marion  Mills  LLC  (Wkrs) 

EIEIO,  Inc  (Wkrs)  

Siemer^  Westingfiouse  (Wkrs) 

Oeertodge  Apparel  (Wkrs) 

Darex  Corp.  (Wkrs)  

Geissler  Knitting  Mills  (Co.) 

MK  Contract  Sen/k»s  (Wkrs) 


Locatk)n 


Date  of 
petition 


Product(s) 


36.768 
36,769 
36.770 
36.771 
36,772 
36,773 
36,774 
36,775 
36,776 
36.777 
36,778 
36.779 
36.780 
36.781 
36,782 
36.783 
36.784 
36,785 
36.766 
36.787 
36.788 
36,789 
36.790 
36.791 


Moscow.  PA  

Erie.  PA 

Piscataway,  NJ  

Waukesha.  Wl 

Savannah.  TN  

Houston.  TX  

Granite  Falls.  MN  .... 

Tamaqua,  PA  

Southbridge.  MA  

Bayshore,  NY 

Millersburg.  PA 

Madisonville.  TN 

Santa  Fe  Spring,  CA 

MansfieW.  OH  

Norcross,  GA  

Greenville,  AL  

Spring  Lake,  Ml 

Marion.  NC 

Fall  River,  MA  

Glassport,  PA 

Deeriodge,  TN 

Ashland.  OR , 

Hazelton,  PA , 

El  Paso,  TX 


08/09/1999 
08/13/1999 
08/13/1999 
08/02/1999 
08/05/1999 
06/18/1999 
08/10/1999 
08/13/1999 
08/09/1999 
08/10/1999 
08/11/1999 
08/09/1999 
07/30/1999 
08/04/1999 
08/19/1999 
06/19/1999 
08/18/1999 
08/19/1999 
08/14/1999 
08/14/1999 
08/19/1999 
08/18/1999 
08/18/1999 
08/19/1999 


Exercisd  Sportswear. 

Machining  Parts  for  meter  Components. 

Thermofomed  Plastk:  Trays. 

Steel  Canister. 

Knit  Apparel. 

Drilling  and  Exploration  Service. 

LubricatNjn  Equip.,  Metal  Stamping. 

Magnesium  Powder. 

Textile  Materials. 

Beachwear. 

Taps.  End  Mills.  Cutting  Tools. 

Bo/s  Military  Style  Pants. 

Casual  Sport  Footwear. 

Stainless  Steel  Coils. 

Industrial  Sewing  Equipment. 

Wori<  Gloves. 

Spare  Tire  Carriers. 

Grey  Goods. 

Infants  &  Children's  Apparel. 

Generator's  Rotors.  Excitors. 

Ladies'  Apparel. 

Drill  Sharpeners. 

Knit  Tee  Shirts.  Tank  Tops. 

Garments. 


(FR  Doc.  99-26365  Filed  10-7-99;  8:45  am] 
■UJNQ  CODE  4610-30-M 

DEPARTMENT  OF  LABOR 

EmptoyiMfit  and  Training 
Administration 

Propoaad  CoHacUon;  Comment 
Raquaat 

action:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportimity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  cA  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
imderstood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  consolidation 
and  renewal  of  Job  Corps  applicant 
forms.  A  copy  of  the  proposed 
information  collection  request  (ICR)  can 
be  obtained  by  contacting  the  office 


listed  below  in  the  addressee  section  of 
this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
AOORESSES  section  below  on  or  before 
December  7, 1999. 

ADDRESSES:  June  P.  Veach,  Office  of  Job 
Corps,  200  Constitution  Avenue  N.W., 
Room  N-4507,  Washington,  D.C.  20210. 
E-Mail  Internet  Address: 
Jveachj@doleta.gov;  Telephone  number: 
(202)  219-5556.  ext.  129  (This  is  not  a 
toll-free  number);  Fax  number:  (202) 
501-5457  (This  is  not  a  toll-free 
number). 
SUPPLEMENTARY  INFORMATION: 

I.  Baclcground 

The  Job  Corps  program  is  designed  to 
serve  low-income  young  women  and 
men,  16  through  24,  who  are  in  need  of 
additional  vocational,  educational  and 
social  skills  training,  and  other  support 
services  in  order  to  gain  meaningfiil 
employment,  retiun  to  school  or  enter 
the  Armed  Forces.  Authorized  by  the 
Workforce  Investment  Act  (WIA)  of 
1998.  Job  Corps  is  operated  by  the 
Department  of  Labor  through  a 
nationwide  network  of  118  Job  Corps 
centers.  The  program  is  primarily  a 
residential  program  operating  24  hours 
per  day,  7  days  per  week,  v\rith  non- 
resident enrollees  limited  by  legislation 
to  20  percent  of  national  eim}llment. 
These  centers  presently  accommodate 
more  than  40,000  students.  To  ensure 
that  the  centers  are  filled  with  youth 


who  are  low-come,  as  well  as  capable  of 
and  committed  to  doing  the  work 
necessary  to  achieve  the  benefits  of  Job 
Corps,  certain  eligibility  requirements 
have  been  established  by  the  legislation. 

The  purpose  of  this  collection  is  to 
gather  information  irom  applicants  to 
the  program  in  order  to  determine  their 
eligibility  for  Job  Corps.  These  forms  are 
critical  to  the  screening  process.  They 
are  the  initial  forms  completed  by  the 
Job  Corps  admissions  counselors  for 
each  applicant. 

The  ETTA  652.  Job  Corps  Data  Sheet, 
is  used  to  obtain  information  for 
screening  and  enrollment  purposes  to 
determine  eligibility  for  the  Job  Corps 
program  in  accordance  with  the 
requirements  of  the  Workforce 
Investment  Act.  It  is  prepared 
electronically  by  an  admissions 
counselor  for  each  applicant.  It  also 
provides  demographic  characteristics 
for  program  reporting  purposes.  Data  for 
the  form  are  collected  by  interview.  The 
information  collected  determines 
eligibility  in  regard  to  age.  legal  U.S. 
residency,  family  income/welfare  status, 
school  status,  behavioral  problems  (if 
any),  parental  consent,  and  child  care 
needs  of  each  applicant. 

The  ETA  655.  Statement  from  Courts 
or  Other  Agencies,  and  ETA  655A, 
Statement  from  Institution,  collect 
essential  information  for  determining  an 
applicant's  eligibility.  They  are  used  to 
document  past  behavior  problems  for  all 
applicants,  as  well  as  provide  a  basis  for 
projecting  future  behavior.  If  this 


Federal  Register / Vol.  64,  No.  195 /Friday,  October  8 j^  1999 / Notices 


54915 


information  were  not  obtained,  serious 
problems  could  result  from  enrolling 
potentially  harmful  or  disruptive 
individuals  in  Job  Corps,  which  is  a 
residential  program.  This  could  have 
legal  implications  for  the  Federal 
government. 

The  ETA  682.  Child  Care 
Certification,  is  used  to  certify  an 
applicant's  arrangements  for  care  of  a 
dependent  child(ren)  while  the 
applicant  is  in  Job  Corps. 

n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  minimize  the  biu'den  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 


m.  Current  Actions 

The  following  Job  Corps  application 
forms  have  expired.  It  was  anticipated 
that  the  change  to  electronic  collection 
would  be  completed  much  more  quickly 
than  has  happened.  The  final  version 
was  not  completed  until  October  1998. 
In  addition,  Uie  anticipation  and 
introduction  of  the  Workforce 
Investment  Act  created  an  additional 
delay  because  of  changes  in  Job  Corps 
eligibility  requirements  mandated  by 
that  Act.  Job  Corps  has  continued  to 
collect  application  data  because  it  was 
necessary  to  the  application  process  that 
youth  receiving  training  on  Job  Corps 
centers  be  eligible  for  the  benefits 
provided.  No  harm  has  been  done  while 
the  forms  were  expired.  No  outreach 
and  admissions  reports  have  been 
submitted  and/or  developed  for 
Congress  diuing  the  period. 

Job  Corps  has  now  implemented 
electronic  collection  of  data  during  the 
Job  Corps  application  process  and  the 
changes  required  by  the  WIA  have  been 
incorporated  in  the  collection.  We 
request  that  the  following  forms  used  in 
the  application  process  be  reinstated 
and  consolidated  imder  OMB  1205— 
0025: 

I  ETA  652.  Job  Corps  Data  Sheet 
(1205-0025): 

I  ETA  655,  Statement  from  Court  or 
Other  Agency  (1205-0026); 

I  ETA  655A.  Statement  from 
Institution  (1205-0026);  and 

I  ETA  682,  Child  Care  Certification 
(1205-0033). 

The  ETA  682  was  previously  included 
with  the  ETA  653,  Health 
Questionnaire,  in  1205-0033,  but  was 


removed  from  that  collection  by  OMB  at 
Job  Corps'  request.  In  addition,  several 
items  fit)m  the  ETA  660,  Request  for 
Readmission,  in  1205-0031,  have  been 
moved  to  the  ETA  652.  The  remainder 
of  the  information  on  the  form  is 
duplicated  on  other  forms  or  is  not 
necessary  to  the  application  process  and 
we  request  that  the  ETA  660  be  canceled 
as  a  separate  form. 

The  overall  result  of  these  actions  will 
be  a  reduction  in  paperwork  burden 
hours  and  a  streamlined  electronic 
application.  One  other  application  form 
used  to  collect  data  for  determining 
eligibility  to  Job  Corps  is  the  ETA  653. 
Health  Questionnaire,  which  has 
previously  been  approved  under  1205- 
0033.  This  will  remain  as  a  separate 
collection  for  OMB  approval  purposes, 
although  it  is  collected  electronically 
with  the  above  forms  at  the  time  of 
application. 

Type  o/fleview;  Reinstatement  with 
change. 

Agency:  Employment  and  Training 
Administration. 

Title:  Application  Data  Collection. 

OMB  Numbers:  1205-0025. 

Agency  Numbers:  ETA  652,  ETA  655, 
ETA  655 A,  and  ETA  682. 

Recordkeeping:  The  applicant  is  not 
required  to  retain  records;  admissions 
coimselors  or  contractor  main  offices  are 
required  to  retain  records  of  applicants 
who  enroll  in  the  program  for  3  years 
from  the  date  of  application. 

Affected  Public:  Individuals  who 
apply  to  Job  Corps;  business  or  other 
for-profit/not-for-profit  institutions; 
State,  Local  or  Tribal  Government 


Cite/Reference/Form/etc 

Title 

Total  re- 
spondents 

Frequency 

Average  time  per  respondent 

Burden 

Job  Corps  Application:  ETA  652  

Statement  from  Court:  ETA  655  

Statement  from  Institution:  ETA  655A 

Child  Care  Certification:  ETA  682 

Total 

103,000 

103,000 

10.300 

7.000 

1/person 

1/person  

25  minutes  

5  minutes  ....'. ™... 

5  minutes  

40.291 

8,606 

861 

On  occasion                       

5  minutes  

584 

50.334 

Total  Burden  Cost  (capital/startup): 
When  the  electronic  system  was 
initially  piloted  and  implemented  in 
1996.  the  start-up  costs  totaled 
$2,680,000,  including  $2,000,000  for 
925  computer  workstations,  $480,000 
for  training  Job  Corps  admissions 
coimselors  and  center  staff  and,  in  1997, 
$200,000  for  replacements  and  memory 
upgrades.  These  were  one-time-only 
costs. 

Total  Burden  Cost  (operating/ 
maintaining):  Operating  and 
maintenance  services  associated  with 


these  forms  are  contracted  yearly  by  the 
Federal  government  with  outreach  and 
admissions  contractors,  according  to 
designated  recruiting  areas.  This  is  one 
of  the  many  functions  the  contractors 
perform  for  which  precise  costs  cannot 
be  identified.  Based  on  past  experience 
of  recruitment  contractors,  however,  the 
annued  cost  for  contractor  staff  and 
related  costs  is  estimated  to  be  about 
$771,750.  An  additional  cost  of  $80,138 
is  added  for  the  value  of  applicant  time, 
making  a  total  cost  of  $851,888.  For  the 
approximately  70  percent  of  Job  Corps 


applicants  who  have  never  worked,  no 
value  is  determined.  For  the  remaining 
30  percent  of  applicants  who  have  been 
in  the  work  force  previously  for  any 
length  of  time,  whether  full-time  or  less, 
the  current  minimum  wage  of  $5.15  is 
used  to  determine  the  value  of  applicant 
time  (ETA  652,  including  the  ETA  660: 
$66,744,  ETA  655:  $13,208,  ETA  655A: 
$111;  and  ETA  682:  $75). 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
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Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated:  October  4. 1999. 
Mary  H.  Silva, 

National  Director.  Job  Corps. 

[FR  Doc.  99-26362  Filed  10-7-99;  8:45  am] 

aiLUNG  CODE  W10-30-P 

DEPARTMENT  OF  LABOR 

EmploynMnt  and  Training 
Administration 

[NAFTA-3074] 

Stan  Lumsden  Farm,  Bloomfield,  MO; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  Section 
250(a).  Subchapter  2.  Title  11,  of  the 
Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2331).  an  investigation  was 
initiated  on  April  6,  1998,  in  response 
to  a  petition  filed  on  the  same  date  on 
behalf  of  the  owner  of  Stan  Lumsden 
Farm,  Bloomfield,  Missouri. 

The  Department  has  been  imable  to 
locate  principals  of  the  firm  or 
otherwise  obtain  information  to  reach  a 
determination  on  worker  eligibility. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  E)C  this  20th  day  of 
September  1999. 
Grant  D.  Beale, 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  99-26363  Filed  10-7-99;  8:45  ami 

BILLING  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  firom  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 


construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  concerning  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimimi  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 


encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington,  D.C.  20210. 

Withdrawn  General  Wage 
Determination  Decision 

This  is  to  advise  all  interested  parties 
that  the  Department  of  Labor  is 
withdrawing,  from  the  date  of  this 
notice.  General  Wage  Determination  No. 
PA990063  dated  March  12, 1999.  See 
PA990052. 

Contracts  for  which  bids  have  been 
opened  shall  not  be  affected  by  this 
notice.  Also,  consistent  with  29  CFR 
1.6(c)(i)(A),  when  the  opening  of  bids  is 
less  than  ten  (10)  days  from  the  date  of 
this  notice,  this  action  shall  be  effective 
unless  the  agency  finds  that  there  is 
insufficient  time  to  notify  bidders  of  the 
change  and  the  finding  is  documented 
in  the  contract  file. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

None 

Volume  n 

Pennsylvania 

PA990005  (Mar.  12,  1999) 
PA990006  (Mar.  12,  1999) 
PA990008  (Mar.  12. 1999) 
PA990021  (Mar.  12. 1999) 
PA990024  (Mar.  12, 1999) 
PA990025  (Mar.  12,  1999) 
PA990029  (Mar.  12,  1999) 
PA990030  (Mar.  12, 1999) 
PA990047  (Mar.  12, 1999) 
PA990052  (Mar.  12, 1999) 
PA990061  (Mar.  12. 1999) 
PA990066  (Mar.  12, 1999) 

Volume  ni 

Florida 

FL990001  (Mar.  12,  1999) 

FL990009  (Mar.  12, 1999) 

FL990017  (Mar.  12, 1999) 
Georgia 

GA990050  (Mar.  12, 1999) 

GA990089  (Mar.  12, 1999) 
Kentucky 

KY990001  (Mar.  12. 1999) 
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KY990002  (Mar.  12,  1999) 
KY990003  (Mar.  12, 1999) 
KY990004  (Mar.  12, 1999) 
KY990006  (Mar.  12,  1999) 
KY990007  (Mar.  12, 1999) 
KY990025  (Mar.  12, 1999) 
KY990027  (Mar.  12, 1999) 
KY990029  (Mar.  12, 1999) 

Volume  rV 

Illinois 

IL990001  (Mar.  12,  1999) 
IL990002  (Mar.  12,  1999) 
IL990004  (Mar.  12. 1999) 
IL990005  (Mar.  12,  1999) 
IL990006  (Mar.  12, 1999) 
IL990007  (Mar.  12. 1999) 
IL990013  (Mar.  12, 1999) 
IL990014  (Mar.  12, 1999) 
IL990015  (Mar.  12, 1999) 
IL990016  (Mar.  12, 1999) 
IL990017  (Mar.  12. 1999) 
IL990018  (Mar.  12. 1999) 
IL990021  (Mar.  12, 1999) 
IL990022  (Mar.  12, 1999) 
IL990024  (Mar.  12, 1999) 
IL990026  (Mar.  12, 1999) 
IL990027  (Mar.  12,  1999) 
IL990028  (Mar.  12,  1999) 
IL990029  (Mar.  12, 1999) 
IL990030  (Mar.  12, 1999) 
IL990031  (Mar.  12, 1999) 
11990032  (Mar.  12, 1999) 
IL990033  (Mar.  12, 1999) 
IL990034  (Mar.  12, 1999) 
IL990035  (Mar.  12, 1999) 
IL990036  (Mar.  12. 1999) 
IL990037  (Mar.  12, 1999) 
IL990039  (Mar.  12, 1999) 
11990042  (Mar.  12, 1999) 
IL990043  (Mar.  12. 1999) 
0.990044  (Mar.  12, 1999) 
IL990045  (Mar.  12, 1999) 
IL990047  (Mar.  12, 1999) 
IL99q049  (Mar.  12, 1999) 
E.990050  (Mar.  12, 1999) 
IL990051  (Mar.  12, 1999) 
IL990052  (Mar.  12, 1999) 
IL990054  (Mar.  12,  1999) 
IL99O056  (Mar.  12. 1999) 
IL990057  (Mar.  12. 1999) 
IL9900S8  (Mar.  12, 1999) 
IL990059  (Mar.  12, 1999) 
IL990060  (Mar.  12. 1999) 
IL990061  (Mar.  12,  1999) 
IL990062  (Mar.  12, 1999) 
IL990063  (Mar.  12, 1999) 
IL990064  (Mar.  12, 1999) 
IL990066  (Mar.  12, 1999) 
IL990067  (Mar.  12. 1999) 
IL990068  (Mar.  12, 1999) 
IL990069  (Mar.  12, 1999) 
IL990070  (Mar.  12, 1999) 

Michigan 
MI990082  (Mar.  12, 1999) 

Minnesota 
MN990005  (Mar.  12, 1999) 
MN990007  (Mar.  12, 1999) 
MN990008  (Mar.  12. 1999) 
MN990015  (Mar.  12, 1999) 
MN990027  (Mar.  12,  1999) 
MN990031  (Mar.  12, 1999) 
MN990035  (Mar.  12, 1999) 
MN990039  (Mar.  12, 1999) 
MN990058  (Mar.  12, 1999) 
MN990059  (Mar.  12, 1999) 


MN990061  (Mar.  12,  1999) 
MN990063  (Mar.  12,  1999) 
MN990064  (Mar.  12.  1999) 
MN990067  (Mar.  12.  1999) 

Volume  V 

Arkansas 
AR990001  (Mar.  12, 1999) 
AR990003  (Mar.  12, 1999) 
AR990008  (Mar.  12,  1999) 
AR990023  (Mar.  12.  1999) 
AR990027  (Mar.  12, 1999) 

Iowa 
IA990002  (Mar.  12, 1999) 
IA990004  (Mar.  12, 1999) 
IA990071  (Mar.  12, 1999) 
IA990078  (Mar.  12, 1999) 

Kansas 
KS990006  (Mar.  12, 1999) 
KS990007  (Mar.  12,  1999) 
KS990011  (Mar.  12, 1999) 
KS990012  (Mar.  12, 1999) 
KS990013  (Mar.  12, 1999) 
KS990015  (Mar.  12, 1999) 
KS990016  (Mar.  12, 1999) 
KS990018  (Mar.  12,  1999) 
ICS990019  (Mar.  12,  1999) 
KS990020  (Mar.  12,  1999) 
KS990021  (Mar.  12,  1999) 
KS990022  (Mar.  12,  1999) 
KS990023  (Mar.  12,  1999) 
KS990063  (Mar.  12, 1999) 

Louisiana 
LA990001  (Mar.  12. 1999) 
LA990005  (Mar.  12,  1999) 
.  LA990009  (Mar.  12.  1999) 
LA990015  (Mar.  12,  1999) 
LA990018  (Mar.  12,  1999) 
LA990040  (Mar.  12,  1999) 
LA990046  (Mar.  12, 1999) 

Nebraska 
hfE990001  (Mar.  12, 1999) 
NE990003  (Mar.  12,  1999) 
NE990009  (Mar.  12,  1999) 
NE990011  (Mar.  12,  1999) 
NE9900:9  (Mar.  12,  1999) 
NE990044  (Mar.  12,  1999) 

Texas 
TX990002  (Mar.  12, 1999) 
TX990019  (Mar.  12,  1999) 
TX990051  (Mar.  12,  1999) 
tX990053  (Mar.  12.  1999) 
TX990059  (Mar.  12,  1999) 
TX990060  (Mar.  12,  1999) 
TX990061  (Mar.  12.  1999) 
TX990063  (Mar.  12,  1999) 
TX990069  (Mar.  12,  1999) 
TX990093  (Mar.  12,  1999) 
TX990096  (Mar.  12. 1999) 
TX990100  (Mar.  12,  1999) 
TX990114  (Mar.  12, 1999) 

Volume  VI 

Colorado 
CO990001  (Mar. 
CO990002  (Mar. 
CO990003  (Mar. 
CO990005  (Mar. 
CO990006  (Mar. 
CO990007  (Mar. 
CO990008  (Mar. 
CO990009  (Mar. 
CO990010  (Mar. 
CO990016  (Mar. 
CO990023  (Mar. 
CO990024  (Mar. 


12, 1999) 
12, 1999) 
12, 1999) 
12, 1999) 
12, 1999) 
12, 1999) 
12,  1999) 
12.  1999) 
12,  1999) 
12,  1999) 
12, 1999) 
12. 1999) 


CO990025  (Mar.  12. 1999) 
Idaho 

ID990003  (Mar.  12, 1999) 
Oregon 

OR990001  (Mar.  12,  1999) 

OR990004  (Mar.  12, 1999) 

OR990017  (Mar.  12, 1999) 
Washington 

WA990001  (Mar.  12,  1999) 

WA990002  (Mar.  12. 1999) 

WA990003  (Mar.  12, 1999) 

WA990007  (Mar.  12, 1999) 

WA990008  (Mar.  12, 1999) 

Volume  VII 

California 

CA990001  (Mar.  12.  1999) 
CA990009  (Mar.  12,  1999) 
CA990028  (Mar.  12, 1999) 
CA990029  (Mar.  12,  1999) 
CA990030  (Mar.  12,  1999) 

General  Wage  DetemiinaticHi 
Publication 

General  wage  determinations  issued 
under  tlie  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  docvunent  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
BiUletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington.  D.C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s).  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington.  D.C.  this  1st  day  of 
October  1999. 
Carl  J.  Poleskey, 

Chief,  Branch  of  Construction  Wage 
Determinations. 

[FR  Doc.  99-25968  Filed  10-7-99;  8:45  am] 
BUJNQ  CODE  4610-Z7-M 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

OfflM  Of  Federal  Procurement  Policy 

OFPP  Policy  Lettw  99>1  on  Small 
BuslnoM  Procurement  Goale 

agency:  Executive  Office  of  the 
President,  Office  of  Management  and 
Budget  (OMB),  Office  of  Federal 
Pnxnirement  Policy  (OFPP). 
ACTION:  Notice  of  final  policy  directive; 
rescission  of  OFPP  Policy  Letter  91-1. 

SUMMARY:  OFPP  is  issuing  OFPP  Policy 
Letter  99-1  which  contains  guidance  on 
implementing  govenunent-wide  goals 
for  procurement  contracts  awarded  to 
small  businesses,  HUBZone  small 
businesses,  small  disadvantaged 
businesses,  and  women-owned  small 
businesses.  The  goals  for  each  of  these 
small  business  categories  are  stated  as  a 
percentage  of  overall  Federal 
procurement  dollars.  The  policy  letter 
also  provides  guidance  on  reporting 
requirements  that  will  help  the  Small 
Business  Administration  (SBA) 
determine  whether  executive  agencies 
are  reaching  these  goals.  This  policy 
letter  supersedes  OFPP  Policy  Letter  91- 
1.  As  a  result  of  comments  received 
following  publication  of  the  proposed 
'policy  letter  in  the  Federal  Register  on 
April  2, 1999  (64  FR  16003),  we  are 
making  minor  changes  to  the  policy 
letter  as  follows:  (1)  The  title  of  the 
policy  letter  is  shortened  to  read:  "Small 
Business  Procurement  Goals"  (2)  A  new 
subparagraph  is  added  in  Section  6  to 
make  clear  that — in  addition  to  working 
with  each  agency  to  establish  goals  for 
awarding  prime  contracts — SBA  also 
negotiates  with  the  agencies  goab  for 
subcontract  awards  made  by  prime 
contractors;  and  (3)  The  last  sentence  in 
Section  7a.  2  is  revised  to  make  clear 
that  an  agency's  narrative  report  should 
include  plans  for  improvement  if  the 
agency  fails  to  achieve  their  small 
business  goals. 

EFFECTIVE  DATE:  November  8.  1999. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Michael  Gerich  or  Keith  Coleman, 
OFPP,  at  202-395-3501.  To  obtain  a 
copy  of  this  policy  letter,  please  log  on 
to  the  Acquisition  Reform  Network  at: 
www.amet.gov/References/ 

Fwd Index.html. 

SUPPLEMENTARY  INFORMATKM: 

A.  Background 

We  issued  an  earlier  Policy  Letter,  91- 
1,  entitled  "Government-Wide  Small 
Business  and  Small  Disadvantaged 
Biisiness  Goals  for  Procurement 
Contracts"  on  March  11, 1991.  That 
policy  letter  addressed  sections  502  and 


503  of  the  Business  Opportunity 
Development  Act  of  1988.  Section  502 
establishes  goals  for  contract  awards  to 
small  business  concerns  and  small 
disadvantaged  businesses.  Section  503 
requires  the  President  to  include  the 
agencies'  actual  goal  achievements  in 
the  "State  of  Small  Business"  report. 
The  report  also  includes  an  analysis  of 
an  agency's  failure  to  achieve  the  goals, 
and  the  number  and  dollar  value  of 
prime  contracts  awarded  to  small  firms 
through  noncompetitive  negotiated 
procurements,  restricted  and 
unrestricted  competitions,  and 
information  on  subcontract  awards. 

We  need  to  issue  this  new  policy 
letter  because  of  statutory  changes  made 
in  1994  and  1997.  Section  7106  of  the 
Federal  Acquisition  Streamlining  Act  of 
1994  (FAS A)  establishes  a  5  percent 
women-owned  small  business  goal. 
Section  603  of  the  Small  Business 
Reauthorization  Act  of  1997  increases 
the  annual  government-wide  goal  for 
prime  contract  awards  to  small  biisiness 
concerns  bom.  not  less  than  20  percent 
to  not  less  than  23  percent.  The  Act  also 
adds  a  3  percent  HUBZone  small 
business  goal  phased-in  over  the  next  5 
years. 

This  policy  letter  supports  SBA's 
policies  of  establishing  its  own  guidance 
on  the  goals  by:  (1)  Establishing  with 
each  agency  separate  goals  for  prime 
contracts  and  subcontracts  in  each  of 
the  small  business  categories;  (2) 
Establishing  for  each  agency  goals  for 
awards  made  under  section  8(a)  of  the 
Small  Business  Act;  (3)  Requiring  use  of 
Federal  prociuement  data  in  the  Federal 
Procurement  Data  System  (FPDS)  to 
measure  goal  achievements  rather  than 
requiring  agencies  to  provide  this 
information  in  separate  reports;  and  (4) 
Requiring  that,  prior  to  the  beginning  of 
each  fiscal  year,  SBA  mutually  establish 
with  each  agency  goals  for  each  of  the 
small  business  categories. 

B.  Comments 

We  received  foiuteen  letters  in 
response  to  the  request  for  comments  on 
proposed  OFPP  Policy  Letter  99-1  (64 
FR  16003;  April  2, 1999).  A  summary  of 
the  main  issues  and  concerns  raised  in 
the  comments  follows: 

1.  Comment:  OFPP  should  cancel  this 
policy  letter  because  it  is  imnecessary 
since  SBA  issues  its  own  guidance. 

Response:  This  policy  letter  supports 
SBA's  comprehensive  policy  guidance 
on  establishing  with  each  agency 
mutually  acceptable  prime  and 
subcontract  goals  to  implement 
statutory  goaling  requirements.  The 
policy  letter  provides,  among  other 
things,  guidance  to  implement  the 
statutory  five  percent  goals  for  small 


disadvantaged  businesses  (SDBs)  and 
women-owned  small  businesses.  The 
Small  Business  Act  requires  a  goal  of  at 
least  five  percent  for  the  combination  of 
prime  and  subcontract  awards.  To 
implement  this  requirement,  the  policy 
letter  establishes  a  separate  five  percent 
goal  for  prime  contracts  and  a  separate 
five  percent  goal  for  subcontracts  for 
these  two  small  business  categories. 
This  policy  helps  to  promote  small 
disadvantaged  business  and  women- 
owned  small  business  participation  in 
fiaderal  contracting,  and  ensures  easy 
and  reasonable  tracking  of  data  to 
measure  goal  achievements.  Therefore, 
we  believe  it  is  essential  to  issue  this 
policy  letter. 

2.  Comment:  The  policy  letter  should 
not  impose  mandatory  goals  for 
HUBZones  imtil  SBA  certifies  a 
significant  nimiber  of  HUBZone  small 
businesses.  Some  commenters  suggested 
that  we  consider  an  alternative  phase-in 
process  or  rely  on  self-certification  to 
implement  the  HUBZone  goals. 

Response:  Section  603  of  the  Small 
Business  Reauthorization  Act  of  1997 
(Pub.  L.  105-135)  requires  the  three 
percent  HUBZone  small  business  goal  to 
be  phased  in  over  five  years  beginning 
wim  one  percent  of  prime  contract 
awards  to  be  awarded  to  such  firms  in 
fiscal  year  1999.  in  addition,  section  603 
requires  prime  contractors  to  establish 
goals  for  subcontracts  with  HUBZone 
small  businesses.  While  we  realize  that 
only  a  small  number  of  HUBZone  small 
businesses  have  been  certified  by  SBA, 
the  statute  does  not  provide  the 
authority  to  implement  alternative 
dates.  Further,  the  statute  requires  SBA 
to  certify  HUBZone  small  business 
concerns  and  maintain  a  list  of  all 
qualified  firms.  Therefore,  agencies  and 
prime  contractors  may  not  rely  on  self- 
certification  to  determine  the  status  of 
HUBZone  small  business  concerns. 

3.  Comment:  For  sake  of  brevity,  the 
title  of  the  policy  letter  should  be 
shortened. 

Response:  We  will  change  the  title  to 
read  "Small  Business  Procurement 
Goals." 

4.  Comment:  The  chart  in  section  6b. 
of  the  policy  letter  that  lists  the 
statutorily-required  goals  and 
percentages  should  include  all 
reportable  goaling  categories — even 
those  without  a  statutorily  established 
percentage,  such  as  prime  8(a)  awards 
and  small  business  subcontract  awards. 

Response:  The  primary  purpose  of  the 
policy  letter  is  to  provide  guidance  to 
implement  the  statutory  government- 
wide  small  business  goals,  including 
goals  for  SDBs,  women-owned  small 
businesses,  and  HUBZone  small 
business  concerns.  While  agencies  must 
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negotiate  with  SBA  goals  for  8(a)  prime 
awards  and  subcontract  goals  for  each 
small  business  category,  we  believe  the 
charts  in  sections  6b.  and  6c.  should  be 
limited  to  implementation  of  the 
statutory  government-wide  goals. 
However,  we  will  add  a  new 
subparagraph  in  section  6  to  make  clear 
that  agencies  must  establish  goals  for 
subcontract  awards  to  small  businesses, 
SDBs,  women-owned  small  businesses, 
and  HUBZone  small  businesses. 

5.  Comment:  Section  6e.  of  the  policy 
letter  indicates  that  agencies  may  count 
prime  contract  awards  to  small 
businesses  toward  more  than  one  goal. 
This  practice  has  historically  been 
recognized  as  "double  counting"  and 
may  provide  opportunities  for 
inacciu-acies.  This  section  should  be 
clarified  to  indicate  how  "double 
counting"  may  be  utilized. 

Response:  The  policy  letter  recognizes 
that  the  govemment-wide  small 
business  goal  of  23  percent  includes  all 
the  goals  for  the  specific  categories  of 
small  biisinesses.  Therefore,  agencies 
may  count  awards  to  small  businesses 
toward  more  than  one  goal.  We  do  not 
view  this  as  "double  counting"  since 
the  goals  for  each  small  business 
category  are  a  subset  of  the  overall  small 
business  goal.  SBA's  "Guidelines  on 
Goals  Under  Procurement  Preference 
Programs"  provides  more  detailed 
guidance  on  the  goal-setting  process. 

6.  Comment:  Action  7a.(2j  of  the 
policy  letter  should  be  clarified  to 
require  "plans  for  improving 
performance"  only  fi-om  agencies  that 
fail  to  meet  their  goals. 

Response:  Section  {h){2)(C)  of  the 
Small  Business  Act  requires  the  SBA 
Administrator  to  include  in  the  report  to 
the  President  an  analysis  of  why  the 
government-wide  goals  or  any 
individual  agency  goals  were  not  met. 
The  commenter  suggests  that  section 
7a.(2)  should  make  clear  that  an 
agency's  narrative  report  should  include 
plans  for  improvement  if  the  agency 
fails  to  achieve  their  goals.  If  the  agency 
achieves  its  goals,  the  narrative  report 
would  not  include  a  plan  for 
improvement.  We  will  revise  the  last 
sentence  in  section  7a.(2)  to  clarify  this 
point. 

7.  Comment:  The  policy  letter 
correctly  emphasizes  the  importance  of 
accurate  and  complete  prime  and 
subcontract  data  in  the  Federal 
Procurement  Data  System  (FPDS)  since 
SBA  uses  FPDS  data  to  measure  an 
agency's  small  business  goal 
achievements.  However,  agencies 
should  have  timely  and  easy  access  to 
their  FPDS  data.  There  should  be  a 
govemment-wide  standard  for  which 
agencies  can  take  small  business  credit 


when  ordering  from  another  agency's 
contract.  Also,  there  should  be  an 
initiative  to  improve  the  quality  and. 
reporting  of  subcontracting  data. 

Response:  We  realize  that  providing 
agencies  with  easy  access  to  their  FPDS 
data  would  help  to  improve  the  quality 
of  the  data.  We  are  working  with  GSA's 
Federal  Procurement  Data  Center,  which 
operates  the  FPDS.  to  provide  agencies 
easier  on-line  access  to  their  data. 
Currently,  the  FPDC  does  provide 
agencies  with  reports  of  their  data  upon 
request.  We  have  drafted  govemment- 
wide  policy  that  would  allow  agencies 
to  take  small  business  credit  when 
ordering  from  another  agency's  contract, 
e.g.,  Federal  Supply  Schedules, 
government-wide  agency  contracts,  and 
multi-agency  contracts.  When  finalized, 
this  guidance  should  help  to  improve 
the  FPDS  data  and  permit  an  agency  to 
properly  reflect  its  level  of  small 
business  participation.  We  also  agree 
that  there  should  be  an  initiative  to 
improve  the  subcontracting  data 
collection  process.  In  that  regard,  we 
plan  to  work  with  SBA  and  the 
Procurement  Executives  Council  to 
identify  problem  areas  where 
improvements  can  be  made. 

8.  Comment:  The  second  bullet  in 
section  7b.(4)(ii)  of  the  policy  letter 
should  read  "competition  restricted  to 
small  business  concerns  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals'  to  coincide 
with  the  requirements  of  section  503  of 
Public  Law  100-656,  Presidential 
Reports  on  Contracting  Goals.  As 
currently  written,  it  seems  to  imply  that 
agencies  have  the  authority  to  set-aside 
acquisitions  for  SDBs,  a  statutory 
authority  that  has  been  superseded  by 
the  provisions  in  FAR  Part  19  which 
allow  for  price  evaluation  adjustments. 

Response:  Throughout  the  policy 
letter,  we  refer  to  "small  business 
concerns  owned  and  controlled  by 
socially  and  economically 
disadvantaged  individuals'  as  "small 
disadvantaged  businesses."  We  are 
using  procurement  mechanisms  like 
price  evaluation  adjustments  set  forth  in 
FAR  Part  19  instead  of  set-asides  for 
small  disadvantaged  businesses. 
However,  competition  restricted  to 
small  disadvantaged  businesses  also 
includes  competitive  8(a)  awards.  We 
do  not  believe  the  policy  letter  should 
be  changed. 

Dated:  October  1. 1999. 
Deidre  A.  Lee, 
Administrator. 
POLICY  LETTER  99-1 
TO  THE  HEADS  OF  EXECUTIVE 

DEPARTMENTS  AND 

ESTABUSHMENTS 


SUBJECT:  Small  Business  Procurement 
Goals 

1.  Purpose.  This  policy  letter  provides 
guidance  to  Executive  Branch 
departments  and  agencies  on 
govemment-wide  goals  for  procurement 
contracts  awarded  to  small  businesses, 
HUBZone  small  businesses,  small 
disadvantaged  businesses  and  women- 
owned  small  businesses  ("small 
businesses").  It  also  provides  guidance 
on  reporting  requirements  that  will  help 
the  Small  Business  Administration 
(SBA)  determine  whether  agencies  are 
reaching  these  goals. 

2.  Supersession  Information.  This 
policy  letter  replaces  OFPP  Policy  Letter 
91-1,  "Government-Wide  Small 
Business  and  Small  Disadvantaged 
Business  Goals  for  Procurement 
Contracts,"  dated  March  11.  1991. 
which  is  rescinded. 

3.  Authority.  This  policy  letter  is 
based  on  the  Small  Business  Act,  the 
Office  of  Federal  Procurement  Policy 
Act,  the  Business  Opportunity 
Development  Reform  Act  of  1988.  the 
Federal  Acquisition  Streamlining  Act  of 
1994,  and  the  Small  Business 
Reauthorization  Act  of  1997. 

4.  Backgmund.  The  Small  Business 
Act  requires  executive  agencies,  in 
consultation  with  SBA,  to  develop 
annual  goals  for  contract  awards  to 
small  businesses.  SBA  monitors  agency 
performance  and  reports  their 
achievements  to  the  President.  The 
Office  of  Federal  Procurement  Policy 
Act,  41  U.S.C.  405,  empowers  the 
Administrator  for  Federal  Procurement 
Policy  to  prescribe  govemment-wide 
procurement  policies. 

The  Business  Opportunity 
Development  Reform  Act  establishes 
govemment-wide  goals  for  small 
businesses  and  small  disadvantaged 
businesses  and  requires  the  President  to 
include  the  agencies'  actual  goal 
achievements  in  the  "State  of  Small 
Business"  report  The  report  must  also 
include  an  analysis  of  any  failure  to 
achieve  the  goals,  and  the  number  and 
dollar  value  of  prime  contracts  awarded 
to  small  businesses  through 
noncompetitive  negotiated 
procurements,  restricted  and 
unrestricted  competitions,  and 
information  on  subcontract  awards.  The 
Federal  Acquisition  Streamlining  Act  of 
1994  (FASA)  establishes  a  5  percent 
women-owned  small  business  goal.  The 
Small  Business  Reauthorization  Act  of 
1997  (SBRA)  adds  a  3  percent  HUBZone 
small  business  goal  phased-in  over  the 
next  5  years.  It  also  increases  the  annual 
govemment-wide  goal  for  prime 
contract  awards  to  small  business 
concerns  to  not  less  than  23  percent. 
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In  March  1991,  the  OFPP  issued 
Pohcy  Letter  91-1  to  implement 
government-wide  goals  for  small    * 
businesses  and  small  disadvantaged 
businesses.  This  policy  letter  includes 
the  guidance  from  Policy  Letter  91-1, 
and  also  implements  the  more  recent 
statutory  provisions  of  FASA  and  SBRA. 

This  policy  letter  also  supports  the 
Small  Business  Administration's  (SEA) 
policies  of  establishing  its  own  guidance 
on  the  goals,  establishing  with  each 
agency  mutually  acceptable  prime 
contract  goals  for  awards  made  imder 
section  8(a)  of  the  Small  Business  Act, 
and  using  procurement  data  in  the 
Federal  Procurement  Data  System  to 
measuire  accomplishments  rather  than 
requiring  agencies  to  provide  this 
information  in  separate  reports. 

5.  Policy.  Prior  to  the  beginning  of 
each  fistal  year,  SBA  will  mutually 
establish  with  each  agency  goals  for 
participation  by  small  businesses,  small 
disadvantaged  businesses,  HUBZone 
small  businesses,  and  women-owned 
small  businesses.  The  agencies' 
cimiulative  goals  shall  count  toward 
accomplishment  of  the  government- 
wide  goals. 

6.  Goals. 

a.  The  government-wide  small 
business  goal  is  not  less  than  23  (lercent 
of  the  total  value  of  all  prime  contracts 
awarded  for  the  fiscal  year.  This 
includes  all  the  goals  for  the  specific 
categories  of  small  businesses. 

b.  The  following  table  lists  the 
specific  goals  for  small  disadvantaged 
and  women-owned  small  businesses. 


The  goal  for . . . 

is.  .  . 

Small  disadvantaged 

Not  less  than  5  per- 

business prime 

cent  of  the  value  of 

contracts. 

all  prime  contract 

awards. 

Small  disadvantaged 

Not  less  than  5  per- 

business sub- 

cent of  the  value  of 

contracts. 

all  subcontract 

awards. 

Women-owned  small 

Not  less  than  5  per- 

business prime 

cent  of  the  value  of 

contracts. 

all  prime  contract 

awards. 

Women-owned  small 

Not  less  than  5  per- 

business sub- 

cent of  the  value  of 

contracts. 

all  subcontract 

awards. 

c.  The  following  table  lists  the 
specific  goals  for  HUBZone  small 
businesses. 


For  FY 


1999 


the  percentage  goal 
is  at  least .  .  . 


For  FY  .  .  . 

the  percentage  goal 
is  at  least .  .  . 

2000  

2001  

2002  

2003  and  after 

1.5  percent  of  the 
value  of  all  prime 
contract  awards. 

2  percent  of  the  value 
of  all  prime  contract 
awards. 

2.5  percent  of  the 
value  of  all  prime 
contract  awards. 

3  percent  of  the  value 
of  all  prime  contract 
awards. 

1  percent  of  the  value 
of  all  prime  contract 
awards 


d.  There  is  no  specific  statutory 
requirement  to  establish  goals  for 
awards  made  pursuant  to  section  8(a)  of 
the  Small  Business  Act.  However, 
agencies  must  mutually  establish  writh 
SBA  acceptable  goals  for  awards  to  8(a) 
firms. 

e.  Agencies  must  mutually  establish 
with  SBA  acceptable  goals  for  prime 
contract  awards  as  well  as  subcontract 
awards  by  prime  contractors  to  small 
businesses,  small  disadvantaged 
businesses,  women-owned  small 
businesses,  and  HUBZone  small 
businesses. 

f.  Agencies  may  coimt  prime  contract 
awards  to  small  businesses  toward  more 
than  one  goal.  Prime  contract  awards  to 
small  businesses,  women-owned  small 
businesses,  small  disadvantaged 
businesses,  8(a)  firms,  and  HUBZone 
small  businesses  coimt  toward  the 
government-wide  small  business  goal. 

7.  Responsibilities. 

a.  Agency  Responsibilities 

(1)  Each  department  or  agency  must 
negotiate  annually  in  good  faith  with 
SBA  to  establish  its  specific  prime  and 
subcontract  goals  for  small  businesses, 
woman-owned  small  businesses,  small 
disadvantaged  businesses,  HUBZone 
small  businesses,  and  8(a)  firms.  These 
goals  should  provide  the  maximum 
practicable  opportimity  for  all  these 
categories  of  small  businesses  to 
participate  in  contracts  let  by  the 
agency.  SBA's  annual  guidance  on 
establishing  small  business  goals, 
entitled  "Guidelines  on  Goals  Under 
Procurement  Preference  Programs," 
covers  the  goal-setting  process. 

(2)  At  the  end  of  the  fiscal  year,  each 
agency  must  submit  a  narrative  report  to 
SBA  analyzing  its  achievements  and  any 
failures  to  achieve  its  small  business 
goals  for  the  year.  If  an  agency  fails  to 
achieve  its  goals,  the  report  also  must 
include  plans  for  improving 
performance  in  the  next  year. 

(3)  Agencies  must  ensure  that  their 
prime  and  subcontract  data  in  the 
Federal  Procurement  Data  System  is 
accurate  and  complete  in  order  to 


measure  their  small  business  goal 
accomplishments. 

b.  SBA  Resppnsibilities 

(1)  Prior  to  the  beginning  of  each 
fiscal  year,  SBA  will  work  with  each 
agency  to  establish  mutually  acceptable 
prime  and  subcontract  goals  for  the 
different  categories  of  small  businesses. 

(2)  SBA  must  ensiure  that  the  mutually 
established  cimiulative  goals  for  all 
agencies  meet  or  exceed  the 
government-wide  small  business  goal  of 
23%. 

(3)  SBA  must  compile  and  analyze 
agencies'  achievements  against  their 
individual  small  business  procurement 
goals  and  report  the  results  to  the 
President. 

(4)  SBA  will  use  data  in  the  Federal 
Procurement  Data  System  to  determine: 

(i)  Agencies'  success  in  reaching  their 
procurement  goals  for  prime  contracts 
and  subcontracts; 

(ii)  The  number  and  dollar  value  of 

Erime  contracts  awarded  to  small 
usiness  concerns,  HUBZone  small 
business  concerns,  small  disadvantaged 
business  concerns,  and  women-owned 
small  business  concerns  through: 

•  Noncompetitive  negotiation, 

•  Competition  restricted  to  small 
disadvantaged  business  concerns, 

•  Competition  restricted  to  small 
business  concerns  and  HUBZone  small 
business  concerns,  and 

•  Unrestricted  competitions;  and 
(iii)  The  dollar  value  of  subcontracts 

awarded  to  small  business  concerns, 
HUBZone  small  business  concerns, 
small  disadvantaged  business  concerns, 
and  women-owned  small  business 
concerns. 

8.  Information  Contact.  Direct  any 
questions  regarding  this  policy  letter  to 
Michael  Gerich  or  Keith  Coleman, 
OFPP,  202-395-3501. 

9.  Effective  Date.  The  policy  letter  is 
effective  30  days  after  issuance. 
Deidre  A.  Lee. 

Administrator. 

[FR  Doc.  99-26217  Filed  10-7-99;  8:45  am] 

BILUNG  CODE  3110-01-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice. 

SUMMARY:  NARA  is  giving  public  notice 
that  the  agency  has  submitted  to  OMB 
for  approval  the  information  collection 
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described  in  tbis  notice.  Tbe  public  is 
invited  to  comment  on  tbe  proposed 
information  collection  pursuant  to  tbe 
Paperwork  Reduction  Act  of  1995. 
DATES:  Written  comments  must  be 
submitted  to  OMB  at  tbe  address  below 
on  or  before  November  8, 1999  to  be 
assured  of  consideration. 
ADDRESSES:  Comments  sbould  be  sent 
to:  OfBce  of  biformation  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attn:  Ms.  Virginia  Hutb,  Desk 
Officer  for  NARA.  Washington.  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  tbe  proposed  information 
collection  and  supporting  statement 
should  be  directed  to  Tamee  Fechhelm 
at  telephone  number  301-713-6730  or 
fax  number  301-713-6913. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13),  NARA  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
information  collections.  NARA 
published  a  notice  of  proposed 
collection  for  this  information  collection 
on  Jidy  20, 1999  (64  FR  38928  and 
38929).  No  comments  were  seceived. 
NARA  has  submitted  the  described 
information  collection  to  OMB  for 
approval. 

In  response  to  this  notice,  comments 
and  suggestions  should  address  one  or 
more  of  tbe  following  points:  (a) 
whether  the  proposed  information 
collection  is  necessary  for  tbe  proper 
performance  of  the  functions  of  NARA; 
(b)  the  accuracy  of  NARA?s  estimate  of 
the  burden  of  the  proposed  information 
collection;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  tbe 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
information  technology.  In  this  notice, 
NARA  is  soliciting  comments 
concerning  the  following  information 
collection: 

Title:  Court  Order  Requirements. 

OMB  number:  3095-New. 

Agency  form  number:  NA  Form 
13027. 

Type  of  review:  Regular. 

Affected  public:  Veterans  and  Former 
Federal  civilian  employees,  their 
authorized  representatives,  state  and 
local  governments,  and  businesses. 

Estimated  number  of  respondents: 
5,000. 

Estimated  time  per  response:  15 
minutes. 

Frequency  of  response:  On  occasion. 

Estimated  total  annual  burden  hours: 
1,250  hours. 


Abstract.-  The  information  collection 
is  prescribed  by  36  CFR  1228.162.  In 
accordance  with  rules  issued  by  the 
Office  of  Personnel  Management,  the 
National  Personnel  Records  Center 
(NPRC)  of  the  National  Archives  and 
Records  Administration  (NARA) 
administers  Official  Personnel  Folders 
(OPF)  and  Employee  Medical  Folders 
(EMF)  of  former  Federal  civilian 
employees.  In  accordance  with  rules 
issued  by  the  Department  of  Defense 
(DOD)  and  the  Department  of 
Transportation  (DOT),  the  NPRC  also 
administers  military  service  records  of 
veterans  after  discharge,  retirement,  and 
death,  and  the  medical  records  of  these 
veterans,  current  members  of  the  Armed 
Forces,  and  dependents  of  Armed 
Forces  personnel. 

The  NA  Form  13027,  Court  Order 
Requirements,  is  used  to  advise 
requesters  of  (1)  the  correct  procedures 
to  follow  when  requesting  certified 
copies  of  records  for  use  in  civil 
Utigation  or  criminal  actions  in  courts  of 
law  and  (2)  the  information  to  be 
provided  so  that  records  may  be 
identified. 

Dated:  October  4, 1999. 
L.  Reynolds  Cahoon, 

Assistant  Archivist  for  Human  Resources  and 

Information  Services. 

[FR  Doc.  99-26289  Filed  10-7-99;  8:45  am] 

BILLING  COOE  751S-01-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Agency  information  eoltoction 
activities:  Submission  for  OMB  review; 
comment  request 

agency:  National  Archives  and  Records 
Administration  (NARA). 
action:  Notice. 

SUMMARY:  NARA  is  giving  public  notice 
that  the  agency  has  submitted  to  OMB 
for  approval  the  information  collection 
described  in  this  notice.  The  public  is 
invited  to  comment  on  tbe  proposed 
information  collection  pursuant  to  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Written  comments  must  be 
submitted  to  OMB  at  the  address  below 
on  or  before  November  8, 1999  to  be 
assured  of  consideration. 
ADDRESSES:  Comments  should  be  sent 
to:  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attn:  Ms.  Virginia  Huth,  Desk 
Officer  for  NARA,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  tbe  proposed  information 


collection  and  supporting  statement 
should  be  directed  to  Tamee  Fechhelm 
at  telephone  niunber  301-713-6730  or 
fax  number  301-713-6913. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13),  NARA  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
information  collections.  NARA 
pubbshed  a  notice  of  proposed 
collection  for  this  information  collection 
on  July  20, 1999  (64  FR  38927  and 
38928).  No  comments  were  received. 
NARA  has  submitted  the  described 
information  collection  to  OMB  for 
approval. 

hi  response  to  this  notice,  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
Whether  the  proposed  information 
collection  is  necessary  for  the  proper 
performance  of  the  functions  of  NARA; 
(b)  The  accuracy  of  NARA's  estimate  of 
the  burden  of  the  proposed  information 
collection;  (c)  Ways  to  enhance  the 
quality,  utiUty,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
Ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  tbe  use  of 
information  technology.  In  this  notice, 
NARA  is  soliciting  comments 
concerning  tbe  following  information 
collection: 

Title:  Authorization  for  Release  of 
Military  Medical  Patient  Records, 
Request  for  Information  Needed  to 
Locate  Medical  Records,  Request  for 
Information  Needed  to  Reconstruct 
Medical  Data,  and  Questionnaire  about 
Military  Service. 

OMB  number:  3095-New. 

Agency  form  number:  NA  Forms 
13036, 13042, 13055,  and  13075. 

Type  of  review:  Regular. 

Affected  public:  Veterans,  their 
authorized  representatives,  state  and 
local  governments,  and  businesses. 

Estimated  number  of  respondents: 
79,800. 

Estimated  time  per  response:  5 
minutes. 

Frequency  of  response:  On  occasion 
(when  respondent  wishes  to  request 
information  from  a  miUtary  personnel, 
miUtary  medical,  and  dependent 
medical  record). 

Estimated  total  annual  burden  hours: 
6,650  hours. 

Abstract:  The  information  collection 
is  prescribed  by  36  CFR  1228.162.  hi 
accordance  with  rules  issued  by  tbe 
Department  of  Defense  (DOD)  and  the 
Department  of  Transportation  (DOT, 
U.S.  Coast  Guard),  the  National 
Personnel  Records  Center  (NPRC)  of  tbe 
National  Archives  and  Records 
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Administration  (NARA)  administers 
military  personnel  and  medical  records 
of  veterans  after  discharge,  retirement, 
and  death.  In  addition,  NRPC 
administers  the  medical  records  of 
dependents  of  service  personnel.  When 
veterans,  dependents,  and  other 
authorized  individuals  request 
information  from  or  copies  of 
docimients  in  military  personnel, 
military  medical,  and  dependent 
medical  records,  they  must  provide  on 
forms  or  in  letters  certain  information 
about  the  veteran  and  the  nature  of  the 
request.  A  major  fire  at  the  NPRC  on 
July  12, 1973,  destroyed  numerous 
military  records.  If  individuals?  requests 
involve  records  or  information  from 
records  that  may  have  been  lost  in  the 
fire,  requesters  may  be  asked  to 
complete  NA  Form  13075, 
Questionnaire  about  Military  Service,  or 
NA  Form  13055,  Request  for 
Information  Needed  to  Reconstruct 
Medical  Data,  so  that  NPRC  staff  can 
search  alternative  sources  to  reconstruct 
the  requested  information.  Requesters 
who  ask  for  medical  records  of 
dependents  of  service  personnel  and 
hospitalization  records  of  military 
personnel  are  asked  to  complete  NA 
Form  13042,  Request  for  Information 
Needed  to  Locate  Medical  Records,  so 
that  NPRC  staff  can  locate  the  desired 
records.  Certain  types  of  information 
contained  in  military  personnel  and 
medical  records  are  restricted  from 
disclosure  imless  the  veteran  provides  a 
more  specific  release  authorization  than 
is  normally  required.  Veterans  are  asked 
to  complete  NA  Form  13036, 
Authorization  for  Release  of  Military 
Medical  Patient  Records,  to  authorize 
release  to  a  third  party  of  a  restricted 
type  of  information  foimd  in  the  desired 
record. 

Dated:  October  4, 1999. 

L.  Reynolds  Cahoon, 

Assistant  Archivist  for  Human  Resources  and 
Information  Services. 

(FR  Doc.  99-26290  Filed  10-7-99;  8:45  am] 

aiUJNQ  CODE  751»-<n-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Racords  SclMdules;  Availability  and 
Raquaat  for  Commanta 

AGENCY:  National  Archives  and  Records 
Administration,  Office  of  Records 
Services — Washington,  DC. 
ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 


publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA, 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedides  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  records  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before 
November  22, 1999.  Once  the  appraisal 
of  the  records  is  completed,  NARA  will 
send  a  copy  of  the  schedule.  NARA  staff 
usually  prepare  appraisal 
memorandums  that  contain  additional 
information  concerning  the  records 
covered  by  a  proposed  schedule.  These, 
too,  may  be  requested  and  will  be 
provided  once  the  appraisal  is 
completed.  Requesters  will  be  given  30 
days  to  submit  comments. 
ADDRESSES:  To  request  a  copy  of  any 
records  schedule  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration  (NARA),  8601  Adelphi 
Road,  College  Park,  MB  20740-6001. 
Requests  also  may  be  transmitted  by 
FAX  to  301-713-6852  or  by  e-mail  to 
records.mgt@arch2.nara.gov.  Requesters 
must  cite  the  control  number,  which 
appears  in  parentheses  after  the  name  of 
the  agency  which  submitted  the 
schedule,  and  must  provide  a  mailing 
address.  Those  who  desire  appraisal 
reports  should  so  indicate  in  dieir 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marie  Allen,  Director,  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration,  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 
Telephone:  (301)  713-7110.  E-mail: 
records.mgt@arch2.nara.gov. 
SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA's  approval,  using 


the  Standard  Form  (SF)  115,  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
to  conduct  its  business.  Some  schedules 
are  comprehensive  and  cover  all  the 
records  of  an  agency  or  one  of  its  major 
subdivisions.  Most  schedules,  however, 
cover  records  of  only  one  office  or 
program  or  a  few  series  of  records.  Many 
of  these  update  previously  approved 
schedules,  and  some  include  records 
proposed  as  permanent. 

No  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
Archivist  of  the  United  States.  This 
approval  is  granted  only  after  a 
thorough  consideration  of  their 
administrative  use  by  the  agency  of 
origin,  the  rights  of  the  Government  and 
of  private  persons  directly  affected  by 
the  Government's  activities,  and 
whether  or  not  they  have  historical  or 
other  value. 

Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  lists  the  organizational 
unit(s)  accuhiulating  the  records  or 
indicates  agency-wide  applicability  in 
the  case  of  schediUes  that  cover  records 
that  may  be  acaunulated  throughout  an 
agency.  This  notice  provides  the  control 
nimiber  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
niunber  of  temporary  items  (the  records    . 
proposed  for  destruction).  It  also 
includes  a  brief  description  of  the 
temporary  records.  The  records 
schediUe  itself  contains  a  full 
description  of  the  records  at  the  file  unit 
level  as  well  as  their  disposition.  If 
NARA  staff  has  prepared  an  appraisal 
memorandum  for  the  schedule,  it  too, 
includes  information  about  the  records. 
Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Pending 

1.  Department  of  Energy,  Agency- 
wide  (Nl-434-97-2, 1  item,  1 
temporary  item).  Cancelled  checks 
isoued  by  contractors. 

2.  Department  of  Energy,  Agency- 
wide  (N1-434-9&-22, 1  item,  1 
temporary  item).  Records  pertaining  to 
the  development  of  software.  Files  relate 
to  such  matters  as  data  processing 
requests,  project  descriptions,  policy 
statements,  and  project  constraints  and 
exclusions.  Files  may  also  include  such 
records  as  estimates,  approval 
signatures,  analyses,  test  resiUts, 
meeting  minutes,  requests  for 
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modifications,  and  related 
correspondence  and  working  papers. 

3.  Department  of  Health  and  Human 
Services,  Public  Health  Service  (Nl-90- 
99-1,  59  items,  32  temporary  items). 
Older  records  accumulated  by  the      ' 
Public  Health  Service  (PHS),  ca.  1945- 
1977,  which  relate  to  administrative 
matters.  Included  are  records  relating  to 
budget,  personnel,  and  other 
housekeeping  activities,  routine 
correspondence,  raw  and/or  incomplete 
data  concerning  such  matters  as 
emergency  care  and  dental  treatment, 
statistical  information  on  medical 
supplies,  duplicate  background 
materials,  and  computer  printouts. 
Records  proposed  for  permanent 
retention  include  subject  files  relating  to 
international  health  issues, 
environmental  health,  and  influenza, 
files  documenting  the  activities  of  a 
wide  variety  of  PHS  components, 
budget  documents  and  other  files 
pertaining  to  programs  for  individuals 
rejected  for  military  service  diuing  the 
Vietnam  War,  and  files  relating  to 
organizational  changes. 

4.  Department  of  State,  Office  of 
Management,  Policy  and  Planning  (Nl- 
59-99-16,  29  items,  16  temporary 
items).  Records  relating  to  Office  of 
Inspector  General  Reports  and  forms 
used  as  input  for  an  automated  system 
that  tracks  Departmental  personnel 
positions.  Also  included  are  electronic 
copies  of  documents  created  using 
electronic  mail  and  word  processing 
that  are  accumulated  by  the  Office.  Files 
proposed  for  permanent  retention 
include  record-keeping  copies  of  general 
subject  files  and  records  relating  to 
projects,  bureau  and  mission  plaiming, 
overseas  staffing,  and  accountability 
review  boards. 

5.  Department  of  the  Treasury,  Bureau 
of  the  Public  Debt  (Nl-53-99-1,  92 
items,  92  temporary  items).  System 
outputs  from  electronic  systems 
previously  scheduled  as  temporary.  The 
schedule  covers  outputs  of  systems  used 
to  perform  routine  administrative 
functions  or  to  facilitate  accounting  or 
accounting-related  work  processes 
(primarily  verification  and  correction  of 
financial  data). 

6.  Department  of  the  Treasury,  Bureau 
of  the  Public  Debt.  (Nl-53-99-2, 183 
items,  164  temporary  items).  Public 
Debt  Accoimting  and  Reporting  System 
(PARS)  and  related  records.  Most  PARS 
data  tables,  used  primarily  to  verify  and 
correct  raw  financial  data,  are  proposed 
for  disposal  as  are  electronic  and 
hardcopy  financial  data  inputs  and 
outputs  used  to  verify  and  correct 
financial  data.  Hardcopy  versions  of  the 
Interest  Expense  on  the  Public  Debt  and 
the  Monthly  Statement  of  the  Public 


Debt  are  proposed  for  permanent 
retention  while  the  related  electronic 
word  processing  and  spreadsheet" 
versions  are  proposed  for  disposal. 
Fifteen  PARS  data  tables  are  proposed 
for  permanent  retention  including  raw 
financial  data  and  tables  needed  to 
interpret  the  data. 

7.  U.S.  Office  of  Government  Ethics, 
Office  of  Information  Resoim:e 
Management  (Nl-522-99-3,  50  items, 
50  temporary  items).  Electronic  tracking 
and  administrative  systems  with  related 
inputs,  outputs,  and  systems 
documentation.  Included  are  systems 
relating  to  calendars  of  events, 
document  management,  public  financial 
disclosure  reporting,  certificates  of 
divestiture,  blind  and  diversified  trusts, 
the  status  of  pending  legislation. 
designated  agency  ethics  official 
listings,  audits,  annual  agency  ethics 
program  questionnaires,  registration  for 
ethics  conferences  and  workshops,  the 
preparation  of  mailing  labels,  and 
emergency  notifications. 

Dated:  September  23, 1999. 
Michael  J.  Kurtz, 

Assistant  Archivist  for  Record  Services- 
Washington,  DC. 

[FR  Doc.  99-26288  Filed  lQ-7-99:  8:4.S  ami 
BILLING  CODE  751S-01-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Federal  Council  on  the  Arts  and  the 
Humanities,  Arts  and  Artifacts 
Indemnity  Panel  Advisory  Committee; 
Notice  of  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463  as  amended)  notice  is  hereby 
given  that  a  meeting  of  the  Arts  and 
Artifacts  Indemnity  Panel  of  the  Federal 
Council  on  the  Arts  and  the  Humanities 
will  be  held  at  1100  Pennsylvania 
Avenue,  NW..  Washington,  DC  20506, 
in  Room  714,  from  9  a.m.  to  5:30  p.m., 
on  Tuesday,  November  9,  1999. 

The  purpose  of  the  meeting  is  to 
review  applications  for  Certificates  of 
Indemnity  submitted  to  the  Federal 
Council  on  the  Arts  and  the  Humanities 
for  exhibitions  beginning  after  January 
1,  2000. 

Because  the  proposed  meeting  will 
consider  financial  and  commercial  data 
and  because  it  is  important  to  keep 
values  of  objects,  methods  of 
transportation  and  security  measures 
confidential,  pursuant  to  the  authority 
granted  me  by  the  Chairman's 
Delegation  of  Authority  to  Close 
Advisory  Committee  Meetings,  dated 
July  19, 1993, 1  have  determined  that  the 


meeting  would  fall  within  exemption  (4) 
of  5  U.S.C.  552(b)  and  that  it  is  essential 
to  ck»e  the  meeting  to  protect  the  free 
exchange  of  views  and  to  avoid 
interference  with  the  operations  of  the 
Committee. 

It  is  suggested  that  those  desiring 
more  specific  information  contact  the 
Advisory  Committee  Management 
Officer,  Laura  S.  Nelson,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506,  or  call  202/606- 
8322. 

Laura  S.  Nelson, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  99-26251  Filed  10-7-99;  8:45  am] 

BILLING  CODE  7537-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meetings  of  Humanities  Panel 

agency:  The  National  Endowment  for 

the  Humanities. 

ACnON:  Notice  of  meetings. 

summary:  Piursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  as  amended),  notice  is 
hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office,  1100 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  S.  Nelson.  Advisory'  Committee 
Management  Officer,  National 
Endowrment  for  the  Humanities, 
Washington,  DC  20506;  telephone  (202) 
606-8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment's  TDD  terminal  on  (202) 
606-8282. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  piupose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foimdation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential  and/or  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19, 1993, 1  have  determined 
that  these  meetings  will  be  closed  to  the 
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public  pursuant  to  subsections  (c)(4), 
and  (6)  of  section  552b  of  Title  5,  United 
States  Code. 

1.  Date:  October  28.  1999. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
applications  for  NEH/Dodge  Humanities 
Scholar  in  Residence,  submitted  to  the 
Division  of  Education  at  the  October  15, 
1999  deadline. 

2.  Date:  October  29. 1999. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
applications  for  NEH/Dodge  Humanities 
Scholar  in  Residence,  submitted  to  the 
Division  of  Education  at  the  October  15, 
1999  deadline. 
Laura  S.  Nelson, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  99-26250  Filed  10-7-99;  8:45  am] 

WLUNO  COOE  7S36-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  Nos.  50-413, 50-414  and  50-370] 

Duk*  Energy  Corporation  et  al. 
(Catawba  Nuclaar  Station,  Units  1  and 
2)  (McGuire  Nuclear  Station,  Unit  2); 
Exemption 

I 

Duke  Energy  Corporation  et  al.  (the 
licensee.  Duke)  is  the  holder  of  Facility 
Operating  License  Nos.  NPF-35  and 
NPF-52,  for  the  Catawba  Nuclear 
Station  (CNS),  Units  1  and  2,  and  NPF- 
9  and  NPF-17,  for  the  McGuire  Nuclear 
Station  (MNS),  Units  1  and  2.  The 
licenses  provide,  among  other  things, 
that  the  licensee  is  subject  to  ail  rules, 
regulations,  and  orders  of  the 
Commission  now  or  hereafter  in  effect. 

Each  of  these  facilities  consists  of  two 
pressurized  water  reactor  units  located 
at  the  licensee's  Catawba  site  in  York 
County,  South  Carolina,  and  McGuire 
site  in  Mecklenburg  County,  North 
Carolina. 

n 

Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR).  Part  54,  addresses 
the  various  requirements  for  renewal  of 
operating  licenses  for  nuclear  power 
plants.  Section  54.17(c)  of  Part  54 
specifies: 

An  application  for  a  renewed  license  may 
not  be  submitted  to  the  Commission  earlier 
than  20  years  before  the  expiration  of  the 
operating  license  currently  in  effect. 

Pursuant  to  10  CFR  54.15,  the 
Commission  may  grant  an  exemption 
from  the  requirements  of  10  CFR  Part  54 


in  accordance  with  the  provisions  of  10 
CFR  50.12,  which  in  turn  specifies  that 
the  exemption  is  authorized  by  law,  will 
not  present  an  undue  risk  to  the  public 
health  and  safety,  and  is  consistent  with 
the  common  defense  and  security.  The 
Commission  will  not  consider  granting 
an  exemption  unless  special 
circumstances  are  present.  Special 
circumstances  are  considered  to  be 
present  under  Section  50.12(a)(2)(ii] 
where  application  of  the  regulation 
would  not  serve  the  underlying  purpose 
of  the  rule  or  is  not  necessary  to  achieve 
the  underlying  purpose  of  the  rule. 

m 

By  letter  dated  June  22, 1999,  the 
licensee  requested  an  exemption  from 
10  CFR  54.17(c)  for  McGuire,  Unit  2, 
and  Catawba,  Units  1  and  2. 

In  initially  promulgating  Section 
54.17(c)  in  1991,  the  Commission  stated 
that  the  purpose  of  the  time  limit  was 
"to  ensure  that  substantial  operating 
experience  is  accumulated  by  a  licensee 
before  it  submits  a  renewal  application" 
(56  FR  64963).  At  that  time,  the 
Commission  found  that  20  years  of 
operating  experience  provided  a 
sufficient  basis  for  renewal  applications. 
However,  in  issuing  the  amended  Part 
54  in  1995,  the  Commission  indicated  it 
woidd  consider  an  exemption  to  this 
requirement  if  sufficient  information 
was  available  on  a  plant-specific  basis  to 
justify  submission  of  an  application  to 
renew  a  license  before  completion  of  20 
years  of  operation  (60  FR  22488). 

The  20-year  limit  was  imposed  by  the 
Commission  to  ensure  that  sufficient 
operating  experience  was  accumulated 
to  identify  any  plant-specific  aging 
concerns.  As  set  forth  below,  McGuire, 
Unit  2,  and  both  Catawba  units  are 
sufficiently  similar  to  McGuire,  Unit  1, 
such  that  the  operating  experience  for 
McGuire,  Unit  1,  should  apply  to  the 
other  three  units.  In  addition,  the  other 
three  imits  have  acciuntUated  significant 
operating  experience.  Accordingly, 
under  the  requested  exemption, 
sufficient  operating  experience  will 
have  been  accumulated  to  identify  any 
plant-specific  aging  concerns  for  all  four 
imits. 

McGuire  and  Catawba  are  two-unit 
stations  comprised  of  four-loop 
Westinghouse  pressurized  water 
reactors  with  ice-condenser 
containments  and  a  rated  power  of  3411 
megawatts.  The  licensee  states  that  it 
will  use  the  combined  experience  it  has 
gained  by  operation  of  the  McGuire  and 
Catawba  units  to  perform  the 
evaluations  required  to  support  the 
license  renewal  applications.  The 
licensee  also  states  that  the  two 
McGuire  units  and  the  two  Catawba 


units  are  similar  in  design,  operation, 
and  maintenance.  This  statement  is 
supported  by  a  review  of  the  McGuire 
and  Catawba  Updated  Final  Safety 
Analysis  Reports  (UFSARs).  In 
particular,  Section  1.3  of  the  Catawba 
UFSAR  describes  the  similarities  in 
design  between  McGuire  and  Catawba. 
Table  1-2  of  the  Catawba  UFSAR  lists 
significant  similarities  between  systems, 
structures,  and  components  installed  at 
Catawba  and  McGuire,  including 
elements  of  the  reactor  system,  the    . 
reactor  coolant  system,  the  engineered 
safety  features,  and  the  auxiliary 
systems.  Additionally,  Duke  indicates 
that  the  current  aging  management 
programs  and  activities  are  also  similar 
at  each  of  the  four  units. 

The  licensee  also  stated  that  there  are 
"regular  and  systematic  exchanges  of 
information  on  plant-specific  operating 
experience  among  all  three  Duke 
nuclear  stations"  (McGuire,  Catawba, 
and  Oconee).  An  example  provided  was 
peer  communications  that  occurred  on 
an  ongoing  basis  during  the  normal 
course  of  operation  and  maintenance  of 
the  units.  Additionally,  during  certain 
infrequent  occurrences  at  any  one 
station,  peer  observers  fitim  the  other 
Duke  plants  participate  to  gain  firsthand 
experience  and  to  provide  input  based 
on  their  own  experiences.  These 
communications  provide  the  mean&to 
continually  improve  plant  programs. 
Additionally,  peer  group  meetings  are 
held  regularly  throughout  the  year  to 
discuss  topics  of  mutual  interest.  The 
effectiveness  of  programs  and  activities 
is  reviewed,  and  program  changes  are 
often  discussed.  This  sharing  of  plant- 
specific  operating  experience  among  the 
Duke  nuclear  stations  is  part  of  Duke's 
normal  process  to  maintain  the 
effectiveness  of  plant  programs  and 
activities  and  to  continually  improve 
the  performance  of  Duke's  nuclear 
stations. 

Given  these  similarities,  the  operating 
experience  at  McGuire.  Unit  1,  shoidd 
be  applicable  to  McGuire,  Unit  2,  and 
also  to  the  Catawba  units  for  purposes 
of  the  license  renewal  review.  At  the 
earliest  date  for  submitting  an 
application,  McGuire,  Unit  1,  will  have 
achieved  the  required  20  years  of 
operation  and  its  operating  experience 
will  be  applicable  to  Unit  2  which  will 
have  almost  met  the  20-year 
requirement  with  18.3  years  of  operating 
experience.  At  this  time,  the  Catawba 
units  will  have  operated  for  a 
substantial  period  of  time 
(approximately  16.5  years  for  Unit  1  and 
15.3  years  for  Unit  2)  which  provides 
additional  plant-specific  operating 
experience  to  supplement  the  McGuire 
operating  experience.  The  actual  twenty 
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years  of  operating  experience  of 
McGuire  Unit  1,  in  conjunction  with  the 
substantial  number  of  years  of  operation 
of  the  other  three  units,  should  be 
sufficient  to  identify  any  aging  concerns 
applicable  to  the  four  units. 

Therefore,  sufficient  combined 
operating  experience  should  exist  at  the 
earliest  possible  date  for  submittal  to 
satisfy  the  intent  of  Section  54.17(c), 
and  application  of  the  regulation  in  this 
case  is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule.  The  staff 
finds  that  Duke's  request  meets  the 
requirement  in  Section  50.12(a)(2)  that 
special  circimistances  exist  to  grant  the 
exemption. 

IV 

Accordingly,  the  Commission  has 
determined  that  special  circimistances 
are  present  as  defined  in  10  CFR 
50.12(a)(2)(ii).  As  stated  in  Section  III 
above,  the  staff  finds  that  the  combined 
operating  experience  of  the  four 
McGuire  and  Catawba  units  would 
satisfy  the  intent  of  Section  54.17  at  the 
earliest  possible  date  for  submittal  of 
concurrent  applications  (June  13,  2001), 
and  application  of  the  regulation  in  this 
case  is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule.  The 
Commission  hereby  grants  the  licensee 
an  exemption  from  the  requirement  of 
10  CFR  54.17(c).  Specifically,  this 
exemption  removes  the  scheduler 
requirement  which  prohibits  the 
licensee  from  applying  to  the 
Commission  for  a  renewed  license 
earlier  than  20  years  (but  no  earlier  than 
June  13,  2001),  before  the  expiration  of 
the  Catawba,  Units  1  and  2  and 
McGuire,  Unit  2,  operating  licenses 
currently  in  effect. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that 
granting  of  this  exemption  will  have  no 
significant  effect  on  the  quality  of  the 
human  environment  (64  FR  52802  and 
64  FR  52803). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  1st  day 
of  October  1999. 

For  the  Nuclear  Regulatory  Commission. 
John  A.  Zwolinski, 
Director,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  99-26301  Filed  10-7-99;  8:45  am) 
BILUNQ  CODE  TSOO-OI-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-219] 

Oyster  Creek  Nucleer  Generating 
Station;  Notice  of  Consideration  of 
issuance  of  Amendment  to  Facility 
Operating  License  and  Opportunity  for 
a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
16,  issued  to  GPU  Nuclear,  Inc.  et  al., 
(the  licensee),  for  operation  of  the 
Oyster  Creek  Nuclear  Generating  Station 
located  in  Ocean  Coimty,  New  Jersey. 

The  proposed  amendment  requests 
approval  to  handle  loads  up  to  and 
including  45  tons  using  the  reactor 
building  crane  during  power  operations. 
NRC  Bulletin  96-02  indicates  that 
plants  which  will  perform  "activities 
involving  the  handling  of  heavy  loads 
over  spent  fuel,  fuel  in  the  reactor  core, 
or  safety-related  equipment  while  the 
reactor  is  at  power  *  *  *  and  that 
involve  a  potential  load  drop  accident 
that  has  not  previously  been  evaluated 
in  the  FSAR,"  submit  a  license 
amendment  request  for  NRC  staff 
review. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations.  J 

By  November  8. 1999,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
docimient  room  located  at  the  Ocean 
County  Library,  Reference  Department, 
110  Washington  Street,  Toms  River.  NJ 
08753.  If  a  request  for  a  hefuing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 


request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
residts  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  docimients  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitie  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
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contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  inclucUng  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to 
Ernest  L.  Blake,  Jr.,  Esquire,  Shaw, 
Pittman,  Potts  k  Trowbridge,  2300  N 
Street,  NW.,  Washington.  DC  20037, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a){l)(iHv)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Conunission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  28, 1999,  as 
supplemented  by  letters  dated  August 
30, 1999,  and  September  3, 1999,  which 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  dociunent  room  located  at  the 
Ernest  L.  Blake,  Jr.,  Esquire,  Shaw, 
Pittman,  Potts  &  Trowbridge,  2300  N 
Street.  NW..  Washington,  DC  20037. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  October  1999. 


For  the  Nuclear  Regulatory  Conunission. 
Helen  N.  Pastis, 

Senior,  Project  Manager,  Section  1.  Project 
Directorate  I,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  99-26302  10-7-99;  8:45  am] 
BILLING  CODE  7590-01-P 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

0MB  Circular  A-1 1 0,  "Unifonn 
Admlnistrathre  Raqulramants  for 
Grants  and  Agraamants  With 
Inatitutiona  of  HIghar  Education, 
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AGENCY:  Office  of  Management  and 

Budget,  Executive  Office  of  the 

President 

ACTION:  Final  Revision 

SUMMARY:  This  notice  finalizes  the 
revision  to  0MB  Circular  A-1 10, 
required  by  a  provision  of  OMB's 
appropriation  for  fiscal  year  (FYJ 1999, 
contained  in  Public  Law  105-277.  The 
provision  directs  OMB  to  amend 

Section .36,  Intangible  property,  of  the 

Circular  "to  require  Federal  awarding 
agencies  to  ensiue  that  all  data 
produced  under  an  award  will  be  made 
available  to  the  public  through  the 
procedures  established  under  the 
Freedom  of  Information  Act"  (FOIA). 
Pursuant  to  the  direction  of  the 
provision  contained  in  Public  Law  105- 
277,  OMB  published  a  Notice  of 
Proposed  Revision  on  February  4, 1999 
(64  FR  5684),  and  a  request  for 
conunents  on  clariiying  changes  to  the 
proposed  revision  on  August  11, 1999 
(64  FR  43786).  We  received  over  9,000 
comments  on  the  proposed  revision  and 
over  3,000  comments  on  the  clarifying 
changes. 

After  a  review  of  the  comments  on  the 
clarifying  changes,  as  well  as  the 
comments  on  the  proposed  revision, 
OMB  is  issuing  this  final  revision  to  the 
Circiilar,  as  required  by  the  provision 
contained  in  Public  Law  105-277. 
DATES:  The  revised  Circular  is  effective 
November  8, 1999. 

ADDRESSES:  You  may  obtain  the  full  text 
of  the  Circular,  the  text  of  this  notice, 
and  the  text  of  the  February  4th  and 
August  11th  notices  on  OMB's  home 
page  (http://www.whitehouse.gov/ 
OMB),  under  the  heading  "Grants 
Management."  You  many  obtain  copies 
of  Public  Law  105-277  on  the  Library  of 
Congress's  home  page  (http:// 
thomas.Ioc.gov). 

FOR  FURTHER  INFORMATKM  CONTACT:  F. 
James  Chamey,  Pohcy  Analyst,  Office  of 


Management  and  Budget,  at  (202)  395- 

3993.  Please  direct  press  inquiries  to 

OMB's  Communications  Office,  at  (202) 

395-7254. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  The  Statutory  Direction  to  Amend 
Circular  A-1 10 

Congress  included  a  two-sentence 
provision  in  OMB's  appropriation  for 
FY  1999,  contained  in  Public  Law  105- 
277,  directing  OMB  to  amend  Section 

.36  of  the  Circular  "to  require  Federal 

awarding  agencies  to  ensure  that  all  data 
produced  under  an  award  will  be  made 
available  to  the  public  through  the 
procedures  established  imder  the 
Freedom  of  Information  Act."  The 
provision  also  provides  for  a  reasonable 
fee  to  cover  the  costs  incurred  in 
responding  to  a  request.  The  Circular 
applies  to  grants  and  other  financial 
assistance  provided  to  institutions  of 
higher  education,  hospitals,  and  non- 
profit institutions,  from  all  Federal 
agencies. 

In  directing  OMB  to  revise  the 
Circular,  Congress  entrusted  OMB  with 
the  authority  to  resolve  statutory 
ambiguities,  the  obligation  to  address 
implementation  issues  the  statute  did 
not  address,  and  the  discretion  to 
balance  the  need  for  public  access  to 
research  data  with  protections  of  the 
research  process.  In  developing  this 
revision  to  the  Circular,  OMB  seeks  to 
implement  the  statutory  language  fairly, 
in  the  context  of  its  legislative  history. 
This  requires  a  balanced  approach  that 
(1)  furthers  the  interest  of  the  public  in 
obtaining  the  information  needed  to 
validate  Federally-funded  research 
findings,  (2)  ensures  that  research  can 
continue  to  be  conducted  in  accordance 
with  the  traditional  scientific  process, 
and  (3)  implements  a  public  access 
process  that  will  be  workable  in 
practice. 

OMB  recognizes  the  importance  of 
ensuring  that  the  revised  Circular  does 
not  interfere  with  the  traditional 
scientific  process.  Science  and 
technology  are  the  principal  agents  of 
change  and  progress,  with  over  half  of 
the  Nation's  labor  productivity  growth 
in  the  last  50  years  attributable  to 
technological  innovation  and  the 
science  that  supports  it.  Although  the 
private  sector  makes  many  investments 
in  technology  development,  the  Federal 
Government  has  an  important  role  to 
play — particularly  when  risks  appear 
too  great  or  the  return  to  companies  too 
speculative.  Its  support  of  cutting-edge 
science  contributes  to  new  knowledge 
and  greater  understanding,  ranging  from 
the  edge  of  the  imiverse  to  the  smallest 
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imaginable  particles.  When  the  Federal 
Government  changes  the  requirements 
that  apply  to  researchers  whom  it  funds, 
it  needs  to  ensure  that  the  changes  do 
not  interfere  with  cutting-edge  science 
and  the  benefits  that  such  science 
provides  to  the  American  people. 

During  the  revision  process,  many 
commenters  expressed  concern  that  the 
statute  would  compel  Federally-funded 
.  researchers  to  work  in  a  "fishbowl"  in 
which  they  would  be  required  to  reveed 
the  results  of  their  research,  and  their 
research  methods,  prematurely.  They 
argued  that  this  could  prevent 
researchers  from  operating  under  the 
traditional  scientific  process.  As  in 
many  other  fields  of  endeavor,  scientists 
need  to  deliberate  over,  develop,  and 
piusue  alternative  approaches  in  their 
research  before  making  results  public. 
When  a  scientist  is  sufficiently 
confident  of  their  results,  they  publish 
them  for  the  scrutiny  of  other  scientists 
and  the  community  at  large. 
Accordingly,  in  light  of  this  traditional 
scientific  process,  we  have  not 
construed  the  statute  as  requiring 
scientists  to  make  research  data  publicly 
available  while  the  research  is  still 
ongoing. 

B.  OMB's  Two  Requests  for  Public 
Comment  on  the  Proposed  Revision 

To  address  implementation  issues, 
OMB  published  two  notices  in  the 
Federal  Register  requesting  public 
comment  on  the  proposed  revision  to 
the  Cinnilar.  Interested  parties  can 
consult  these  notices,  which  provide 
extensive  background  information,  for  a 
more  complete  understanding  of  the 
final  revision.  The  original  proposal 
appeared  on  February  4, 1999  (64  FR 
5684).  It  would  have  revised  Section 
.36  of  the  Circular  to  read  as  follows: 

(c)  The  Federal  Government  has  the  right 
to  (1)  obtain,  reproduce,  publish  or  otherwise 
use  the  data  first  produced  under  an  award, 
and  (2)  authorize  others  to  receive, 
reproduce,  publish,  or  otherwise  use  such 
data  for  Federal  purposes.  In  addition,  in 
response  to  a  Freedom  of  Information  Act 
(FOIA)  request  for  data  relating  to  published 
research  findings  produced  under  an  award 
that  were  used  by  the  Federal  Government  in 
developing  policy  or  rules,  the  Federal 
awarding  agency  shall,  within  a  reasonable 
time,  obtain  the  reqiiested  data  so  that  they 
can  be  made  available  to  the  public  through 
the  procedures  established  under  the  FOIA. 
If  the  Federal  awarding  agency  obtains  the 
data  solely  in  response  to  a  FOIA  request,  the 
agency  may  charge  the  requester  a  reasonable 
fee  equaling  the  full  incremental  cost  of 
obtaining  the  data.  This  fee  should  reflect 
costs  incurred  by  the  agency,  the  recipient, 
and  applicable  subrecipients.  This  fee  is  in 
addition  to  any  fees  the  agency  may  assess 
under  the  FOIA  (5  U.S.C.  552(a)(4)(A)). 


OMB  received  over  9,000  comments  in 
response  to  the  proposed  revision. 
Commenters  offered  strongly  differing 
views  on  the  provision  contained  in 
Public  Law  105-277.  Those  who 
supported  the  statutory  provision  stated 
that  the  public  has  a  right  to  obtain 
research  data  that  have  been  funded 
with  tax  dollars,  particularly  when  the 
research  findings  were  used  by  the 
Federal  Govenmient  in  developing 
policy  or  rules.  These  conunenters  also 
expressed  the  view  that  making  this 
data  available  for  public  review  and 
validation  would  improve  the  scientific 
process.  Commenters  who  opposed  the 
provision  contained  in  Public  Law  105- 
277  stated  that  they  support  the 
concepts  of  full  disclosure  and  open 
access  to  information.  They 
acknowledged  that  the  traditional 
scientific  process  operates  by  requiring 
researchers  to  subject  their  findings  to 
the  scrutiny  of  the  scientific  community 
and  the  general  public,  so  that  those 
findings  may  be  validated,  corrected,  or 
rejected.  However,  they  expressed 
concern  that  the  approach  required  by 
Public  Law  105-277  would  significantly 
impair  scientific  research.  In  their  view, 
individuals  and  businesses  would  be 
reluctant  to  agree  to  participate  in 
research,  since  the  participants' 
personal  privacy  and  proprietary 
information  could  not  be  assured  of 
confidential  treatment. 

Many  commenters  on  the  original 
proposal  asked  OMB  to  clarify  four 
concepts  found  in  the  proposed 
revision:  "data,"  "published,"  "used  by 
the  Federal  Government  in  developing 
policy  or  rules,"  and  cost 
reimbursement.  OMB  agreed  that 
clarification  was  needed  for  these 
concepts.  On  August  11,  1999,  OMB 
published  a  second  notice  (64  FR 
43786),  requesting  public  comment  on 
clarifications  to  the  proposed  revision: 

(c)  The  Federal  Government  has  the  right 
to:  (1)  Obtain,  reproduce,  publish  or 
otherwise  use  the  data  first  produced  under 
an  award;  and  (2)  authorize  others  to  receive, 
reproduce,  publish,  or  otherwise  use  such 
data  for  Federal  purposes. 

(d)(1)  In  addition,  in  response  to  a  Freedom 
of  Information  Act  (FOIA)  request  for 
research  data  relating  to  published  research 
findings  produced  under  an  award  that  were 
used  by  the  Federal  Government  in 
developing  a  regulation,  the  Federal 
awarding  agency  shall  request,  and  the 
recipient  shall  provide,  within  a  reasonable 
time,  the  research  data  so  that  they  can  be 
made  available  to  the  pubhc  through  the 
procedures  established  under  the  FOIA.  If  the 
Federal  awarding  agency  obtains  the  research 
data  solely  in  response  to  a  FOIA  request,  the 
agency  may  charge  the  requester  a  reasonable 
fee  equaling  the  hill  incremental  cost  of 
obtaining  the  research  data.  This  fee  should 


reflect  costs  incurred  by  the  agency,  the 
recipient,  and  applicable  subrecipients.  This 
fee  is  in  addition  to  any  fees  the  agency  may 
assess  under  the  FOIA  (5  U.S.C.  552(a)(4)(A)). 

(2)  The  following  definitions  are  to  be  used 
for  purposes  of  paragraph  (d)  of  this  section: 

(i)  Researr:h  data  is  defined  as  the  recorded 
factual  material  commonly  accepted  in  the 
scientific  community  as  necessary  to  validate 
researching  findings,  but  not  any  of  the 
following:  Preliminary  analyses,  drafts  of 
scientific  papers,  plans  for  future  research, 
peer  reviews,  or  communications  with 
colleagues.  This  "recorded"  material 
excludes  physical  objects  (e.g.,  laboratory 
samples).  Research  data  also  do  not  include: 

(A)  Trade  secrets,  commercial  information, 
materials  necessary  to  be  held  confidential  by 
a  researcher  until  publication  of  their  results 
in  a  peer-reviewed  journal,  or  information 
which  may  be  copyrighted  or  patented;  and 

(B)  personnel  and  medical  files  and  similar 
files  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy,  such  as  information  that 
could  be  used  to  identify  a  particular  person 
in  a  research  study. 

(ii)  Published  is  defined  as  either  when:  (A) 
Research  findings  are  published  in  a  peer- 
reviewed  scientific  or  technical  journal;  or 
(B)  a  Federal  agency  publicly  and  officially 
cites  to  the  research  findings  in  support  of  a 
regulation. 

(iii)  Used  by  the  Federal  Government  in 
developing  a  regulation  is  defined  as  when 
an  agency  publicly  and  officially  cites  to  the 
research  findings  in  support  of  a  regulation 
(for  which  notice  and  comment  is  required 
under  5  U.S.C.  553). 

The  August  11th  notice  explained  these 
clarifications  were  intended  to 
implement  the  statute  in  a  manner  that 
(1)  furthers  the  interest  of  the  public  in 
obtaining  the  information  needed  to 
validate  Federally-funded  research 
findings,  (2)  ensures  that  research  can 
continue  to  be  conducted  in  accordance 
with  the  traditional  scientific  process, 
and  (3)  implements  a  public  access 
process  that  will  be  workable  in 
practice.  OMB  received  over  3,000 
conunents  in  response  to  the  clarifying 
changes. 

After  considering  the  views  and 
concerns  of  all  the  commenters,  OMB 
now  issues  a  final  revision  to  the 
Circular.  Although  the  final  revision 
resembles  the  clarifying  changes 
proposed  on  August  11,  1999,  it  reflects 
additional  changes  in  response  to  the 
public  comments. 

Issuance  of  this  final  revision  meets 
the  statutory  requirement  imposed  by 
OMB's  appropriaUon  for  FY  1999 
within  the  time  in  which  it  has  legal 
effect.  As  OMB  and  the  agencies 
develop  experience  with  the  revised 
Circular,  changes  to  the  data  access 
process  may  be  considered.  These  could 
range  from  technical  and  clarifying 
changes  to  substantive  revision  or 
rescission.  OMB  also  endeavors  to 
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review  each  of  its  Circulars  every  three 
years. 

n.  Comments  on  the  Clariiying  Changes 
to  the  Proposed  Revision 

A.  Research  Data 

A  number  of  commenters  objected 
that  the  proposed  definition  of 
"research  data"  would  transfer  authority 
to  determine  which  records  are  exempt 
from  mandatory  disclosure  under  FOIA 
from  Federal  agencies  to  recipients.  It 
was  not  OMB's  intent  to  transfer  the 
agency's  FOIA  exemption  authority  to 
recipients.  Rather,  we  were  providing  a 
definition  for  what  constitutes  research 
"data,"  a  term  that  is  not  defined  in  the 
provision  contained  in  Public  Law  105- 
277.  We  have  always  imderstood  that  it 
would  be  the  recipient,  not  Federal 
agency  staff,  who  would  identify  the 
research  data  in  the  recipient's  files 
which  are  responsive  to  a  FOIA  request. 
In  the  over  12,000  comments  0MB 
received  on  the  proposed  revision,  we 
are  not  aware  of  any  suggestion  that 
Federal  agency  staff  should  perform  the 
search  of  a  recipient's  offices  to  identify 
responsive  research  data.  The  fact  that 
the  recipient  is  responsible  for  seafching 
for,  and  identifying,  the  research  data 
does  not  mean  the  Circular  has 
transferred  the  agencies'  responsibility 
to  recipients.  When  the  recipient 
searches  files  for  responsive  research 

data,  pursuant  to  section  . 36(d),  and 

in  so  doing  applies  the  definition  of 
"research  data,"  the  recipient  is  not 
exercising  the  agencies"  authority  imder 
FOIA  to  determine  exemptions.  Rather, 
the  recipient  is  simply  identifying  the 
research  data  that  must  be  provided  to 
the  agency.  The  Federal  awarding 
agency  would  retain  its  right  to  ask  the 
recipient  for  additional  iiiformation,  if  it 
believed  the  recipient's  submission  was 
not  complete. 

Several  commenters  expressed 
concern  because  the  proposed  definition 
of  "research  data"  excluded 
"information  which  may  be  copyrighted 
or  patented."  These  commenters 
believed  the  proposed  language  was  too 
broad.  They  argued  that,  under 
copyright  law,  a  wide  range  of  materials 
"may  be"  copyrighted,  and  therefore 
that  such  a  test  could  have  unintended 
consequences  for  the  scope  of  the  public 
access  process.  In  reviewing  this 
language,  we  note  that  the  protections 
available  in  the  other  parts  of  the 
definition  (in  particular,  those 
protecting  "trade  secrets"  and 
"commercial  information")  broadly 
protect  the  intellectual  property  rights 
of  researchers.  The  proposed  definition 
was  not  intended  to  create  additional 
protections  for  intellectual  property,  but 


rather  to  ensure  that  existing  protections 
continue  to  be  respected.  To  avoid 
unintended  consequences,  and  to  avoid 
having  to  sort  out  the  complexities  of 
copjrright  law  (and  how  it  might  apply 
in  various  areas  of  Federally-funded 
research),  the  final  revision  substitutes 
"similar  information  which  is  protected 
under  law"  for  "information  which  may 
be  copyrighted  or  patented."  This 
language  is  intended  to  ensure  that  the 
public  access  process  will  not  upset 
intellectual  property  rights  that  are 
elsewhere  recognized  and  protected 
under  the  law. 

Many  commenters  suggested  a  change 
to  the  definition  of  "research  data"  to 
ensure  that  appropriate  data  were 
protected  from  disclosure,  no  matter 
what  the  format.  Their  suggestion  was  to 
replace  the  word  "files"  with  the  word 
"information"  in  the  phrase 
"[pjersonnel  and  medical  files  and 
similar  files  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy."  Examples 
of  research  data  that  might  not  be 
considered  to  be  in  the  form  of  a  "file" 
include  video  or  audio  tapes  of  research 
subjects.  We  agree  with  this  technical 
change  and  have  included  it  in  the  final 
revision  to  the  Circular. 

Several  commenters  noted  that  the 
definition  of  "research  data"  excluded 
"materials  necessary  to  be  held 
confidential  until  publication  of  their 
results  in  a  peer-reviewed  journal." 
However,  since  this  language  is  not 
exactly  the  same  as  that  used  in  the 
definition  of  "published,"  ("either 
when:  (A)  Research  findings  are 
published  in  a  peer-reviewed  scientific 
or  technical  journal;  or  (B)  A  Federal 
agency  publicly  and  officially  cites  the 
research  findings  in  support  of  an 
agency  action  that  has  the  force  and 
effect  of  law")  it  appeared  that  the  two 
might  be  in  conflict.  We  have  revised 
the  definition  of  "research  data"  to 
avoid  any  conflict  between  the  two 
definitions. 

Finally,  several  commenters  asked  for 
a  clarification  to  the  revision  pertaining 
to  research  data  already  available  to  the 
public.  They  suggested  that  if  a  request 
is  made  for  research  data  the  recipient 
has  already  made  available  to  the 
public,  through  a  data  archive  or  other 
means,  further  action  should  not  be 
necessary.  Since  this  principle  is  used 
when  a  Federal  agency  responds  to 
FOIA  requests,  it  makes  sense  to  apply 
it  in  this  case  as  well.  However,  the 
Federal  awarding  agency  should 
respond  to  the  FOIA  request  with 
directions  on  how  the  requester  can 
access  the  publicly  available  research 
data. 


B.  Used  by  the  Federal  Government  in 
Developing  a  Regulation 

A  number  of  commenters  objected  to  " 
the  definition  which  applied  the 
revision  to  research  data  that  are  used 
by  the  Federal  Government  in 
developing  a  "regulation."  These 
commenters  had  generally  been  satisfied 
with  the  language  found  in  the  proposed 
revision  ("used  by  the  Federal 
Government  in  developing  policy  or 
rules"),  because  it  had  been  used  by 
congressional  sponsors  during  the 
legislative  consideration  of  Public  Law 
105-277.  However,  these  commenters 
believed  that  the  clarifying  changes 
significantly  narrowed  the  scope  of  the 
revision. 

As  we  explained  in  the  August  11th 
notice,  its  clarification  was  intended  "to 
ensure  that  members  of  the  public  can 
obtain  the  information  needed  to 
validate  those  Federally-funded 
research  findings  on  which  Federal 
agencies  rely  when  they  take  actions 
that  have  the  force  and  effect  of  law, 
while  at  the  same  time  ensuring  that  the 
provision  contained  in  Public  Law  105- 
277  can  be  administered  in  a  manner 
that  is  workable  for  members  of  the 
public.  Federal  agencies  and  their 
recipients"  (64  FR  43791).  We  sought  to 
refer  to  agency  actions  that  have  "the 
force  and  effect  of  law"  when  it 
included  "a  regulation  (for  which  notice 
and  comment  is  required  under  5  U.S.C. 
553)"  in  the  proposed  definitions.  While 
it  is  true  that  agencies  also  take  actions 
that  have  "the  force  and  effect  of  law" 
when  they  issue  administrative  orders 
(e.g.,  decisions  issued  by  administrative 
law  judges),  we  think  that  agencies 
rarely  rely  on  Federally-funded  research 
in  the  context  of  their  administrative 
orders.  Nevertheless,  in  response  to  the 
comments,  we  have  changed  the 
revision  to  refer  to  "an  agency  action 
&at  has  the  force  and  effect  of  law" 
rather  than  to  "a  regulation." 

We  believe  this  change  addresses  the 
concerns  of  most  commenters.  We  note 
that  a  comment  letter  from  Senators 
Shelby,  Lott,  Campbell,  and  Gramm 
stated  that  the  revision  should  not  be 
limited  to  regulations,  but  should  apply 
generally  to  "federal  actions  that  can 
dramatically  impact  the  public." 
Agency  actions  that  have  "the  force  and 
effect  of  law"  certainly  represent 
"federal  actions  that  can  dramatically 
impact  the  public."  Indeed,  it  is  through 
actions  that  have  the  force  and  effect  of 
law  that  an  agency  (in  the  words  of  one 
business  association)  "imposes  costs, 
mandates,  restrictions,  obligations  and 
responsibilities  on  the  regulated 
community."  However,  as  stated  in  the 
August  11th  notice,  we  have  decided 
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not  to  extend  the  scope  of  the  revision 
to  agency  guidance  documents  and 
other  issuances  that  do  not  have  the 
force  and  effect  of  law.  We  continue  to 
believe  that  the  public  interest  in  such 
access  is  less  than  where  the  agency  is 
taking  action  that  has  the  force  and 
effect  of  law,  and  that  the  revision 
would  not  be  workable  in  those 
circumstances.  Some  commenters,  who 
argued  for  a  broader  application, 
nevertheless  were  sympathetic  to  0MB 's 
desire  that  the  public  access  provision 
be  workable.  For  example,  one 
commenter  stated  that  "the  reproposal 
may  be  a  workable  first  step  in 
implementation.  0MB  could  start  with 
its  August  position  and  see  how  the 
system  works." 

A  number  of  commenters  raised  a 
concern  about  whether  requesters 
would  be  able  to  obtain  the  research 
data  sufficiently  in  advance  of  when 
public  comments  are  due  on  proposed 
regulations.  These  commenters  offered 
various  suggestions  for  how  the  Circular 
might  be  revised  to  address  this 
concern.  In  the  prior  two  notices,  OMB 
has  proposed  a  "reasonable  time" 
standard  for  the  response  to  a  request 
for  research  data.  Since  OMB  and  the 
agencies  do  not  yet  have  experience 
with  implementing  the  public  access 
process,  we  believe  the  "reasonable 
time"  standard,  which  allows 
consideration  of  the  circumstances  of  a 
particular  case,  is  appropriate.  As  OMB 
and  the  agencies  gain  experience  with 
the  public  access  process,  we  may  be 
able  to  develop  further  clarification  on 
this  point. 

Finally,  in  the  August  11th  notice. 
OMB  also  requested  comment  "on 
whether  limiting  the  scope  of  the 
proposed  revision  to  regulations  that 
meet  (a)  SlOO  million  [impact]  threshold 
would  be  appropriate"  (64  FR  43791). 
Such  a  limitation  received  strong 
support,  as  well  as  strong  opposition 
fi'om  commenters.  For  now,  we  have 
decided  not  to  limit  the  scope  of  the 
revision  to  agency  actions  that  have  an 
impact  in  excess  of  $100  million.  As 
OMB  and  the  agencies  develop 
experience  from  implementing  the 
revision,  we  may  revisit  this  issue. 

C.  Published 

Commenters  generally  supported  the 
proposed  definition  of  "published." 
Some  in  the  research  community  were 
more  supportive  of  the  first  part  of  the 
definition  (when  "(r)esearch  findings 
are  published  in  a  peer-reviewed 
scientific  or  technical  journal")  rather 
than  the  second  part  (when  "(a)  Federal 
agency  publicly  and  officially  cites  the 
research  findings  in  support  of  an 
agency  action).  However,  those  who 


support  the  provision  in  Public  Law 
105-277  argued  that  the  second  part  is 
necessary  to  ensure  that  the  public  can 
have  access  to  the  data  that  underlies 
Federally-funded  research  findings  on 
which  agencies  rely  to  support  their 
actions.  We  continue  to  believe  that 
both  parts  of  the  definition  are 
important  to  successful  implementation 
of  a  data  access  provision  that  furthers 
the  interest  of  the  public  in  obtaining 
information  while  ensuring  that 
research  can  continue  to  be  conducted 
in  accordance  with  the  traditional 
scientific  process.  The  only  change  that 
has  been  made  to  the  definition  of 
"published"  is  to  make  conforming 
revisions  to  reflect  the  previously- 
discussed  change  from  "used  by  the 
Federal  Government  in  developing  a 
regulation"  to  "used  by  the  Federal 
Government  in  developing  an  agency 
action  that  has  the  force  and  effect  of 
law." 

D.  Cost  Reimbursement 

Many  commenters,  particularly 
recipients  of  Federally-funded  research 
awards,  expressed  concern  about  the 
reimbursement  mechanisms  available 
under  the  proposed  revision.  In  cases 
where  the  award's  funding  period 
expires  before  a  request  is  made,  neither 
the  direct  nor  indirect  methods  of 
charging  would  allow  reimbursement. 
Comments  generally  focused  on  the 
need  for  a  separate  agreement  between 
the  Federal  awarding  agency  and  the 
recipient,  which  would  cover  the  full 
incremental  cost  of  responding  to  the 
request.  The  process  for  such  an 
agreement  could  work  as  follows: 

When  a  request  is  received  by  the 
Federal  awarding  agency,  it  would  pass 
the  request  on  to  the  recipient  for  an 
assessment  of  the  costs  of  complying. 
Once  the  recipient  has  estimated  an 
amount,  the  Federal  awarding  agency 
can  apply  its  existing  standards  for 
requesting  appropriate  prepayments 
from  the  requester,  as  with  the  FOIA  fee. 
When  the  recipient  transmits  the 
responsive  research  data  to  the  agency, 
it  should  include  an  accounting  for  the 
associated  costs.  The  Federal  awarding 
agency  will  then  seek  reimbursement 
from  the  FOIA  requester  and  reimburse 
the  recipient. 

If  we  determine  that  this  mechanism 
is  not  adequate,  we  will  consider 
revising  OMB  Circular  A-21,  "Cost 
Principles  for  Educational  Institutions," 
as  necessary  to  ensure  that  recipient 
institutions  are  reimbursed  for  the 
incremental  costs  of  complying  with  the 
provision  contained  in  Public  Law  105- 
277. 


E.  Record  Retention 

Some  commenters  questioned 
whether  the  final  revision  would 
impose  additional  record  retention 
requirements  on  recipients.  The  final 
revision  only  affects  Section  .__36, 
which  does  not  discuss  recordkeeping 

responsibilities.  Section  . 53, 

Retention  and  access  requirements  for 
records,  requires  that  "(financial 
records,  supporting  documents, 
statistical  records,  and  all  other  records 
pertinent  to  an  award  shall  be  retained 
for  a  period  of  three  years  from  the  date 
of  submission  of  the  final  expenditure 
report."  In  addition,  "{t)he  Federal 
awarding  agency  *  *  *  ha(s)  the  right  of 
timely  and  unrestricted  access  to  any 
books,  documents,  papers,  or  other 
records  of  recipients  that  are  pertinent 
to  the  awards  *  *  *.  The  rights  of 
access  in  this  paragraph  are  not  limited 
to  the  required  retention  period,  but 
shall  last  as  long  as  records  are 
retained."  Therefore,  if  a  recipient 
chooses  to  keep  records  longer  than 
three  years,  the  recipient  must  make 
them  available  for  review  in  response  to 
requests  from  the  Federal  awarding 
agency. 

F.  Effective  Date 

Many  conunenters  sought  clarification 
on  the  effective  date  for  the  final 
revision.  As  stated  above,  the  revised 
Circular  is  effective  thirty  days  after  it 
appears  in  the  Federal  Register.  The 
revised  Circular  is  effective  for  awards 
issued  after  the  effective  date  and  those 
continuing  awards  which  are  renewed 
after  the  effective  date. 

G.  Projects  Funded  From  Multiple 
Sources 

Some  commenters  asked  whether  the 
final  revision  would  apply  in  situations 
where  research  was  funded  not  only  by 
the  Federal  Government  but  also  by 
other  entities.  As  noted  in  the  proposed 
revision,  the  legislative  history  to  the 
provision  contained  in  Public  Law  105- 
277  indicates  that  "the  amended 
Circular  shall  apply  to  all  Federally- 
funded  research,  regardless  of  the  level 
of  funding  or  whether  the  award 
recipient  is  also  using  non-Federal 
funds."  144  Cong.  Rec.  S12134  (October 
9, 1998)  (Statement  of  Sen.  Campbell). 
This  statement  is  consistent  with  OMB's 
longstanding  interpretation  of  the 
Circular  which  holds  that  it  is 
applicable  to  all  recipients,  regardless  of 
whether  they  also  receive  non-Federal 
funds. 

H.  Procurement  Contracts 

Some  commenters  asked  whether  the 
final  revision  would  apply  to  research 
that  is  funded  by  a  Federal  agency 
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through  a  procuremiBlit  contract. 
However,  the  Circular  does  not  apply  to^ 
procxirement  contracts.  Section  ._2{e) 
of  the  Circular  defines  "award."  and 
specifically  excludes  "contracts  which 
are  required  to  be  entered  into  and 
administered  under  prociuement  laws 
and  regulations." 

Issued  in  Washington.  DC,  September  30. 
1999. 

Jacob  I.  Lew, 
Director. 

As  directed  by  0MB 's  appropriation 
for  FY  1999,  contained  in  Public  Law 
105-277,  0MB  hereby  amends  Section 
_.36  of  OMB  Circular  A-110  by 
revising  paragraph  (c),  redesignating 
paragraph  (d)  as  paragraph  (e),  and 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

_  .36  Intangible  property. 
***** 

(c)  The  Federal  Government  has  the 
ri^t  to: 

(1)  Obtain,  reproduce,  publish  or 
otherwise  use  the  data  first  produced 
under  an  award;  and 

(2)  Authorize  others  to  receive, 
reproduce,  publish,  or  otherwise  use 
such  data  for  Federal  purposes. 

(d)(1)  In  addition,  in  response  to  a 
Freedom  of  Information  Act  (FOIA) 
request  for  research  data  relating  to 
published  research  findings  produced 
under  an  award  that  were  used  by  the 
Federal  Government  in  developing  an 
agency  action  that  has  the  force  and 
effect  of  law,  the  Federal  awarding 
agency  shall  request,  and  the  recipient 
shall  provide,  within  a  reasonable  time, 
the  research  data  so  that  they  can  be 
made  available  to  the  public  through  the 
procedures  established  under  the  FOIA. 
If  the  Federal  awarding  agency  obtains 
the  research  data  solely  in  response  to 
a  FOIA  request,  the  agency  may  charge 
the  requester  a  reasonable  fee  equaling 
the  full  incremental  cost  of  obtaining 
the  research  data.  This  fee  should  reflect 
costs  incurred  by  the  agency,  the 
recipient,  and  applicable  subrecipients. 
This  fee  is  in  addition  to  any  fees  the 
agency  may  assess  under  the  FOIA  (5 
U.S.C.  552(a)(4)(A)). 

(2)  The  following  definitions  apply  for 
purposes  of  paragraph  (d)  of  this 
section: 

(i)  Research  data  is  defined  as  the 
recorded  factual  material  commonly 
accepted  in  the  scientific  community  as 
necessary  to  validate  research  findings, 
but  not  any  of  the  following: 
preliminary  analyses,  drafts  of  scientific 
papers,  plans  for  future  research,  peer 
reviews,  or  communications  with 
colleagues.  This  "recorded"  material 
excludes  physical  objects  (e.g.. 


laboratory  sampled),  flesearcfa  data  also 
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(A)  Trade  secftits,  cbihlrieiirial' " 
information,  materials  necessary  to  be 
held  confidential  by  a  researcher  imtil 
they  are  published,  or  similar 
information  which  is  protected  under 
law;  and 

(B)  Personnel  and  medical 
information  and  similar  information  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy,  such  as  information 
that  could  be  used  to  identify  a 
particular  person  in  a  research  study. 

(ii)  Published  is  defined  as  either 
when: 

(A)  Research  findings  are  published  in 
a  peer-reviewed  scientific  or  technical 
joiunal;  or 

(B)  A  Federal  agency  publicly  and 
officially  cites  the  research  findings  in 
support  of  an  agency  action  that  has  the 
force  and  effect  of  law. 

(iii)  Used  by  the  Federal  Government 
in  developing  an  agency  action  that  has 
the  force  and  effect  of  law  is  defined  as 
when  an  agency  publicly  and  officially 
cites  the  research  findings  in  support  of 
an  agency  action  that  has  the  force  and 
effect  of  law. 

(FR  Doc.  99-26264  Filed  10-7-99:  8:45  am] 
BILUNG  COOE  3110-01-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

[0PM  Fonn  of  510,  Applying  for  a  Federal 
Job,  and  0PM  Form  of  612.  Optional 
Application  for  Federal  Employment] 

Proposed  Collection;  Comment 
Request 

agency:  Office  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22, 1995),  this  notice 
annoimces  a  proposed  reinstatement  of 
the  optional  forms  Applying  for  a 
Federal  Job  (OF  510)  and  Optional 
Application  for  Federal  Employment 
(OF  612).  The  OF  510  is  used  to  provide 
guidance  to  the  general  public  on  how 
to  apply  for  Federal  jobs.  The  form 
provides  information  on  what  necessary 
work,  education,  and  other  information 
applicants  should  provide  in  association 
with  vacancy  announcements  and 
completing  their  application  method  of 
choice.  The  OF  612  is  a  data  collection 
form  used  to  collect  applicant 
qualification  information  associated 
with  vacancy  announcements.  The  form 
provides  necessary  gtiidance  to 


applicants  so  that  ttiey  can  be 
considered  for  employment  when 
applying  for  Federal  jobs.  Presently  the 
OF  612  is  downloadable  fi-om  OPM's 
electronic  forms  page  on  ouir  website  at 
http://www.opm.gov/forms.  This 
information  is  necessary  for  Federal 
agencies  to  evaluate  applicants  for 
Federal  jobs  under  the  authority  of 
sections  1104, 1302,  3301,  3304,  3320, 
3361,  3393,  and  3394  of  title  5  United 
States  Code. 

We  estimate  245,000  applications  will 
be  completed  annually.  Each  form  takes 
approximately  40  minutes  to  read  and/ 
or  complete.  The  annual  estimated 
burden  is  9,800  hours. 

This  action  is  being  taken  to  continue 
and  expand  employment  application 
options  for  both  Federal  agencies  and 
job  seekers. 

Comments  on  this  proposed 
reinstatement  are  particularly  invited 
on: 

•  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  Office  of 
Personnel  Management,  and  whether  it 
will  have  practical  utility; 

•  Whether  oiu  estimate  of  the  public 
burden  of  this  collection  of  information 
is  accurate,  and  is  based  on  valid 
assiunptions  and  methodology;  and 

•  Ways  in  which  we  can  minimize 
the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  the 
appropriate  technological  collection 
techniques  or  other  forms  of  information 
technology. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  202-606- 
8358  or  e-mail  at  mbtoomey@opm.gov. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before 
December  7,  1999. 

ADDRESSES:  Send  or  deliver  comments 
to:  U.S.  Office  of  Personnel 
Management.  Washington  Service 
Center/Employment  Information  Office, 
ATTN:  Rob  Timmins,  1900  E  Street, 
NW.,  Room  1425,  Washington,  DC 
20415-9820. 

Office  of  Personnel  Management. 

lanice  R.  Lachance, 

Director. 

(FR  Doc.  99-26230  Filed  10-7-99;  8:45  am) 

BILUNG  COOE  632S-01-U 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

Privacy  Act  of  1974;  Amendment  to  a 
System  of  Records 

agency:  Office  of  Personnel 
Management  (OPM). 
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ACTION:  Notice  to  amend  a  system  of 
records. 

SUMMARY:  This  notice  proposes  to  add  a 

new  routine  use  to  an  existing  Internal 

System  of  Records. 

DATE:  The  changes  will  be  effected 

without  further  notice  on  November  17, 

1999,  imless  comments  are  received  that 

would  result  in  a  contrary 

determination. 

ADDRESSES:  Send  written  comments  to 

Office  of  Personnel  Management,  ATTN: 

Mary  Beth  Smith-Toomey,  Office  of  the 

Chief  Information  Officer,  1900  E  Street 

NW.,  Room  5415,  Washington,  DC 

20415-7900. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Beth  Smith-Toomey,  (202)  606- 

8358. 

SUPPLEMENTARY  INFORMATION:  The  new 

routine  use  involves  the  implementation 

of  a  new  financial  management  system, 

puirsuant  to  the  Debt  Collection 

Improvement  Act  of  1996.  This  Act 

requires  agencies  to  turn  over  all 

receivables  more  than  180  days  past  due 

to  the  Department  of  the  Treasxuy  for 

further  collection  activity.  The  system 

uses  the  Social  Security  Number  as  part 

of  the  identifying  information  in  the 

record. 

U.S.  Office  of  Personnel  Management. 

Janice  R.  Lachance, 

Director. 

OPM/CENTRAL-1 

SYSTEM  name: 

Civil  Service  Retirement  and 
Insurance  Records. 

SYSTEM  location: 

Associate  Director,  for  Retirement  and 
Insurance  Service,  Office  of  Personnel 
Management,  1900  E  Street  NW., 
Washington,  DC  20415-0001.  Certain 
records  pertaining  to  State  income  tax 
withholdings  from  annuitant  pajmients 
are  located  with  State  Taxing  Offices. 
Certain  information  concerning 
enrollment/change  in  emollment  in  a 
health  plan  imder  the  Federal  Employee 
Health  Benefits  Program  may  be  located 
at  other  agencies.  Certain  records 
pertaining  to  overpayments  must  be 
forwarded  to  the  Department  of  the 
Treasury  for  collection  activity.  Certain 
records  pertaining  to  enrollment  in  a 
Preauthorized  Debit  Program  (PAD)  for 
sending  reciuring  remittances  to  0PM 
for  service  credit  and  volimtary 
contributions  accounts  are  maintained 
with  a  lockbox  bank  which  operates  the 
PAD  program  for  OPM. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

a.  Former  Federal  employees  and 
members  of  Congress  who  performed 


service  subject  to  the  Civil  Service 
Retirement  (CSR)  or  Federal  Employees 
Retirement  (FER)  system. 

b.  Current  Federal  employees  who 
have: 

(1)  Performed  Federal  service  subject 
to  the  CSR  system  other  than  with  their 
present  agency;  or 

(2)  Filed  a  designation  of  beneficiary 
for  benefits  payable  under  the  CSR 
system;  or 

(3)  Requested  OPM  to  review  claim 
for  health  benefits  made  imder  the 
Federal  Employees  Benefits  Program;  or 

(4)  EnroUed^hanged  enrollment  in  a 
plan  imder  the  Federal  Employees 
Health  Benefits  Program;  or 

(5)  Filed  a  service  credit  application 
in  connection  with  former  Federal 
service;  or 

(6)  Filed  an  application  for  disability 
retirement  with  OPM  and  are  waiting 
final  decision,  or  whose  disability 
retirement  application  has  been 
disapproved  by  OPM. 

c.  Former  Federal  employees  who 
died  subject  to  or  who  retired  under  the 
CSR  or  FER  system,  or  their  surviving 
spouses,  and/or  children  who  have 
received  or  are  receiving  CSR  or  FER 
benefits  and/or  Federal  Employees 
Group  Life  Insurance  benefits,  or 
Federal  Employees  Health  Benefits. 

d.  Former  Federal  employees  who 
died  subject  to  or  who  retired  under  a 
Federal  Government  retirement  system 
other  than  CSR  or  FER  system,  or  their 
surviving  spouses  and/or  children,  who 
have  received  or  are  receiving  Federal 
Employees  Group  Life  Insurance 
benefits  and/or  Federal  Employees 
Health  Benefits. 

e.  Applicants  for  Federal  employment 
found  imsuitable  for  employment  on 
medical  grounds. 

f.  Former  spouses  of  Federal 
employees  who  have  received  or  are 
receiving  CSR  or  FER  benefits,  or  who 
have  filed  a  court  order  awarding  futiu« 
benefits. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  comprises  those 
retirement  service  history  records  of 
employee's  service  in  the  Federal 
Government  other  than  for  the  agency  in 
which  they  may  presently  be  employed. 
Also  included  in  the  system  are  current 
personnel  data  pertaining  to  active 
United  States  Postal  Service  employees 
who,  by  virtue  of  the  provisions  set 
forth  in  5  U.S.C.  2105(e),  are  not 
considered  civil  service  employees.  It 
also  contains  information  concerning 
health  benefit  eiu-ollment/change  in 
enrollment,  and  information  developed 
in  support  of  claims  for  benefits  made 
under  the  retirement,  health  benefits, 
and  life  insurance  programs  for  Federal 


employees  that  OPM  administers.  Also 
included  are  medical  records  and 
supporting  evidence  on  those 
individuals  whose  application  for 
disability  retirement  has  been  rejected. 
Consent  forms  and  other  records  related 
to  the  withholding  of  State  income  tax 
from  aimuitant  payments,  whether 
physically  maintained  by  the  State  or 
OPM;  are  included  in  this  system. 
Consent  forms  and  other  records  related 
to  enrollment  in  the  Preauthorized  Debit 
Program,  whether  physically 
maintained  by  the  authorized  lockbox 
bank  or  OPM,  are  included  in  the 
system.  These  records  contain  the 
following  information: 

a.  Documentation  of  Federal  service 
subject  to  the  CSR  or  FER  system. 

b.  Dociunentation  of  service  credit 
and  refund  claims  made  under  the  CSR 
or  FER  system. 

c.  Documentation  of  voluntary 
contributions  made  by  eligible 
individuals. 

d.  Retirement  and  death  claims  files, 
including  documents  supporting  the 
retirement  application,  health  benefits, 
and  life  insiuance  eligibility,  medical 
records  supporting  disability  claims 
(after  receipt  by  OPM).  and  designations 
of  beneficiary. 

e.  Claim  review  files  pertaining  to 
requests  that  claims  made  under  the 
Federal  Employee  Health  Benefits 
Program  be  reviewed  by  OPM. 

f.  Enrollment  and  change  in 
enrollment  information  imder  the 
Federal  Employees  Health  Benefits 
Program. 

g.  Documentation  of  continuing 
coverage  for  life  insurance  and  health 
benefits  for  aimuitants  and  their 
survivors  under  a  Federal  Government 
retirement  system  other  than  the  CSR  or 
FER  system,  or  for  compensationers  and 
their  survivors  under  the  Office  of 
Workers  Compensation  programs. 

h.  The  system  also  maintains  a  file  of 
court  orders  submitted  by  former 
spouses  of  Federal  employees.  These 
court  orders  are  submitted  to  support 
claims  to  apportion  funds/benefits  due 
to  a  Federal  employee  at  some  point  in 
the  future. 

i.  Records  relating  to  overpajmients 
made  to  annuitants,  survivor  annuitants, 
spouses  and/or  dependents.  These 
records  may  be  retained  in  OPM  or 
provided  to  the  Department  of  the 
Treasury,  pursuant  to  the  Debt 
Collection  Act  of  1996.  There  are  two 
different  systems  applicable  to 
overpayments.  First,  OPM  has  installed 
a  new  financial  management  system. 
The  system  uses  the  Social  Security 
Number  as  part  of  the  identifying 
information  in  the  reco'"d.  The  Debt 
Collection  Act  of  1996  requires  agencies 
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to  him  over  all  receivables  more  than 
180  days  past  due  to  the  Department  of 
the  Treasury  for  all  further  collection 
activity.  The  Social  Security  Number  is 
one  of  the  required  fields  for 
transferring  the  record  to  the 
Department  of  the  Treasury.  0PM  may 
ob^in  tl\e  SSN  from  case  files  or 
requests  made  to  credit  bureaus. 

AUTHORITY  FOR  MAMTEHAHCE  Of  THE  SYSTEM: 

Includes  the  following  with  any 
revisions  or  amendments: 

Section  3301  and  chapters  83,  84,  87, 
89  of  title  5,  United  States  Code,  Pub. 
L.  83-598,  84-356,  86-724.  and  94-455; 
and  Executive  Order  9397. 

PURPOSES): 

These  records  provide  information 
and  verification  on  which  to  base 
entitlement  and  computation  of  CSR 
and  FER  and  survivors'  Benefits, 
Federal  Employees  Health  Benefits  and 
Enrollments,  and  Federal  Employees 
Group  Life  Insurance  benefits,  and  to 
withhold  State  income  taxes  from 
annuitant  payments.  These  records  also 
serve  to  review  rejection  of  applicants 
for  Federal  employment  on  medical 
suitability  grounds.  These  records  also 
may  be  used  to  locate  individuals  for 
personnel  research.  These  records  also 
provide  information  and  verification 
concerning  enrollment/change  in 
enrollment  in  a  plan  tmder  the  Federal 
Employees  Health  Benefit  Program. 

ROUTINE  USES  OF  RECORDS  MAMTAINED  IN  THE 
SYSTEM,  MCLUOMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Routine  uses  1  through  10  of  the 
Prefatory  Statement  at  the  beginning  of 
OPM's  system  notices  (60  FR  63075, 
effective  January  17, 1996)  apply  to  the 
records  maintained  within  this  system. 
The  routine  uses  listed  below  are 
specific  to  this  system  of  records  only: 

a.  To  disclose,  to  the  following 
recipients,  information  needed  to 
adjudicate  a  claim  for  benefits  under 
OPM's  or  the  recipient's  benefits 
program(s),  or  information  needed  to 
conduct  an  analytical  study  of  benefits 
being  paid  under  such  programs:  Office 
of  Workers  Compensation  Programs; 
Department  of  Veterans  Affairs  Pension 
Benefit  Program;  Social  Security 
Administration's  Old  Age,  Survivor  and 
Disability  Insurance  and  Medical 
Programs,  Health  Care  Financing 
Administration,  and  Supplemental 
Security  Income  Program;  military 
retired  pay  programs;  Federal  civilian 
employee  retirement  programs  (other 
than  the  CSR  or  FER  system);  or  other 
national,  State,  coimty,  municipal,  or 
other  publicly  recognized  charitable  or 
social  security  administrative  agency; 
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b.  To  disclose  to  the  Federal 
Employees  Group  Life  Insurance  Office 
information  necessary  to  verify  the 
election,  declination,  or  waiver  of 
regular  and/or  optional  life  insiirance 
coverage  or  eligibility  for  pajmient  of  a 
claim  for  life  insurance. 

c.  To  disclose  to  health  insurance 
carriers  contracting  with  OPM  to 
provide  a  health  benefits  plan  under  the 
Federal  Employees  Health  Benefits 
Program,  Social  Security  Numbers  and 
other  information  necessary  to  identify 
enrollment  in  a  plan,  to  verify  eligibility 
for  payment  of  a  claim  for  health 
benefits,  or  to  carry  out  th6  coordination 
for  benefits  provisions  of  such  contracts. 

d.  To  disclose  to  any  inquirer,  if 
sufficient  information  is  provided  to 
assure  positive  identification  of  an 
individual  on  whom  a  department  or 
agency  maintains  retirement  or 
insurance  records,  the  fact  that  an 
individual  is  or  is  not  on  the  retirement 
rolls,  and  if  so,  the  type  of  annuity 
(employment  or  survivor,  but  not 
retirement  on  disability)  being  paid,  or 
if  not,  whether  a  refund  has  been  paid. 

e.  When  an  individual  to  whom  a 
record  pertains  dies,  to  disclose  to  any 
person  possibly  entitled  in  the  order  of 
precedence  for  lump-svun  benefits, 
information  in  the  individual's  record 
that  might  properly  be  disclosed  to  the 
individual,  and  the  name  and 
relationship  of  any  other  person  whose 
claim  for  benefits  takes  precedence  or 
who  is  entitled  to  share  the  benefits 
payable.  When  a  representative  of  the 
estate  has  not  been  appointed,  the 
individual's  next  of  kin  may  be 
recognized  as  the  representative  of  the 
estate. 

f.  To  disclose  to  the  Internal  Revenue 
Service,  Department  of  the  Treasxiry, 
information  as  required  by  the  Internal 
Revenue  Code  of  1954,  as  amended. 

g.  To  disclose  to  the  Depjulment  of 
Treasury  information  necessary  to  issue 
benefit  checks  or  savings  bonds. 

h.  To  disclose  information  to  any 
person  who  is  resj^onsible  for  the  care 
of  the  individual  to  whom  a  record 
pertains,  and  who  is  foimd  by  a  court 
or  OPM  Medical  Officers  to  be 
incompetent  or  luider  other  legal 
disability,  information  necessary  to 
assure  payment  of  benefits  to  which  the 
individual  is  entitled. 

i.  To  disclose  to  the  Parent  Locator 
Service  of  the  Department  of  Health  and 
Hiuian  Services,  upon  its  request,  the 
present  address  of  an  annuitant,  or 
former  employee,  for  enforcing  child 
support  obligations  against  such 
individual. 

j.  In  connection  with  an  examination 
ordered  by  the  agency  under 


(1)  Medical  examination  procedures; 
or 

(2)  Agency-filed  disability  retirement 
procedures. 

To  disclose  to  the  agency-appointed 
representative  of  an  employee  all 
notices,  decisions,  other  written 
commimications,  or  any  pertinent 
medical  evidence  other  than  medical 
evidence  that  a  prudent  physician 
would  hesitate  to  inform  the  individual 
of;  such  medical  evidence  will  be 
disclosed  only  to  a  licensed  physician, 
designated  in  writing  for  that  purpose 
by  the  individual  or  his  or  her 
representative. 

k.  To  disclose  information  to  any 
source  from  which  additional 
information  is  requested  relevant  to 
OPM  determination  on  an  individual's 
eligibility  for  or  entitlement  to  coverage 
imder  the  retirement,  life  insurance,  and 
health  benefits  program,  to  the  extent 
necessary  to  identify  the  individual  and 
the  type  of  information  requested. 
-    L  'To  disclose  information  to  tiie 
Office  of  Management  and  Budget  at  any 
stage  of  the  legislative  coordination  and 
clearance  process  in  connection  with 
private  relief  legislation  as  set  forth  in 
OMB  circular  No.  A-19. 

m.  To  provide  an  official  of  another 
Federal  agency  information  needed  in 
the  performance  of  official  duties 
related  to  reconciling  or  reconstructing 
data  files,  compiling  descriptive 
statistics,  and  making  analjrtical  .studies 
to  support  the  function  for  which  the 
records  were  collected  and  maintained, 
n.  To  disclose  to  a  Federal  agency,  in 
response  to  its  request,  the  address  of 
any  annuitant  or  applicant  for  refund  of 
retirement  deductions,  if  the  agency 
requires  that  information  to  provide 
consideration  in  connection  with  the 
collection  of  a  debt  due  the  United 
States. 

o.  To  disclose  to  an  allottee,  as 
defined  in  5  CFR  831.1501,  the  name, 
address,  and  the  amount  vrithheld  from 
an  annuitant's  benefits,  pursuant  to  5 
CFR  831.1501  et  seq.  as  an  allotment  to 
that  allottee  to  implement  the  program 
of  voluntary  allotments  authorized  by  5 
U.S.C.  8345(h)  or  8465. 

p.  To  disclose  to  a  Federal  agency,  in 
response  to  its  request,  information  in 
connection  with  the  hiring,  retention, 
separation,  or  retirement  of  an 
employee;  the  issuance  of  a  security 
clearance;  the  reporting  of  an 
investigation  of  an  employee;  the  letting 
of  a  contract:  the  classification  of  a  job; 
or  the  issuance  of  a  license,  grant,  or 
other  benefit  by  the  requesting  agency, 
to  the  extent  that  OPM  determines  tfaiat 
the  information  is  relevant  and 
necessary  to  the  requesting  party's 
decision  on  the  matter. 
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q.  To  disclose  to  a  State  agency 
responsible  for  the  collection  of  State 
income  taxes  the  information  required 
by  an  Agreement  to  Implement  State 
Income  Tax  Withholdings  from  Civil 
Service  Annuities  entered  piirsuant  to 
section  1705  of  Pub.  L.  97-35  or  5 
U.S.C.  8469  to  implement  the  program 
of  voluntary  State  income  tax 
withholding  required  by  5  U.S.C. 
8345(k)  or  8469. 

r.  To  disclose  to  the  Social  Security 
Administration  the  Socied  Security 
Numbers  of  civil  service  annuitants  to 
determine  (1)  their  vital  status  as  shown 
in  the  Social  Security  Master  Records; 

(2)  whether  recipients  of  the  minimum 
annuity  are  receiving  at  least  the  Special 
Primary  Insurance  /^ount  benefit  fix>m 
the  Social  Security  Administration;  and 

(3)  whether  civil  service  retirees  with 
post-1956  military  service  credit  are 
receiving  benefits  fi-om  the  Social 
Security  Administration. 

8.  To  disclose  information  contained 
in  the  Retirement  Aimuity  Master  File; 
including  the  name,  Social  Security 
Number,  date  of  birth,  sex,  OPM's  claim 
number,  health  benefit  enrollment  code, 
retirement  date,  retirement  code  (type  of 
retirement),  annuity  rate,  pay  status  of 
case,  correspondence  address,  and  ZIP 
code,  of  all  Federal  retirees  and  their 
survivors  to  requesting  Federal  agencies 
and  States  to  help  eliminate  fraud  and 
abuse  in  the  benefit  programs 
administered  by  the  Federal  agencies 
and  States  (and  those  States  to  local 
governments)  and  to  collect  debts  and 
overpayments  owed  to  the  Federail 
Government,  and  to  State  governments 
and  their  components. 

t.  To  disclose  to  a  Federal  agency,  a 
person  or  an  organization  contracting 
«    with  a  Federal  agency  for  rendering 
collection  services  within  the  purview 
of  section  13  of  the  Debt  Collection  Act 
of  1982,  in  response  to  a  written  request 
fi'om  the  head  of  the  agency  or  his  other 
designee,  or  from  the  debt  collection 
contractor,  the  following  data 
concerning  an  individual  owing  a  debt 
to  the  Federal  Government:  (1)  The 
debtor's  name,  address.  Social  Security 
Number,  and  other  information 
necessary  to  establish  the  identity  of  the 
individual;  (2)  the  amount,  status,  and 
history  of  the  claim;  and  (3)  the  agency 
or  program  imder  which  the  claim 
arose. 

u.  To  disclose  information  contained 
in  the  Retirement  Annuity  Master  File, 
upon  written  request,  to  state  tax 
administration  agencies,  for  the  express 
purpose  of  ensuring  compliance  with 
state  tax  obligations  by  persons 
receiving  benefits  imder  the  Civil 
Service  Retirement  System  or  the 
Federal  Employees  Retirement  System, 


and  to  prevent  fraud  and  abuse,  but  only 
the  following  data  elements:  name, 
correspondence  address,  date  of  birth, 
sex.  Social  Security  Account  Number, 
annuity  rate,  commencing  date  of 
benefits,  and  retirement  code  (type  of 
retirement). 

V.  To  disclose  information  to  a  State 
court  or  administrative  agency  in 
connection  with  a  garnishment, 
attachment,  or  similar  proceeding  to 
enforce  an  alimony  or  child  support 
obligation. 

w.  To  disclose  to  a  former  spouse 
when  necessary  to  explain  how  that 
former  spouse's  benefit  under  5  U.S.C. 
8341(h),  8345(j),  8445,  or  8467  was 
computed. 

x.  To  disclose  to  a  Federal  or  State 
agency  (or  its  agent)  when  necessary  to 
locate  individuals  who  are  owed  money 
or  property  either  by  a  Federal  agency, 
state  or  local  agency,  or  by  a  financial 
institution  or  similar  institution. 

y.  To  disclose  to  a  health  plan 
participating  in  the  Federal  Employees 
Health  Benefits  Program  (FEHBP)  and  to 
an  FEHBP  eiu'oUee  or  covered  family 
member  or  an  enrollee  or  covered  family 
member's  authorized  representative,  in 
connection  with  the  review  of  a 
disputed  claim  for  health  benefits,  from 
information  maintained  within  this 
system  of  records,  the  decision  of  0PM 
regarding  the  disputed  claim  review. 

z.  To  disclose  to  a  State  or  local 
government,  or  private  individual  or 
association  engaged  in  volunteer  work, 
identifying  and  address  information  and 
other  pertinent  facts,  for  the  purpose  of 
developing  an  application  as 
representative  payee  for  an  annuitant  or 
survivor  annuitant  who  is  mentally 
incompetent  or  under  other  legal 
disability. 

aa.  To  disclose  on  request  to  a  spouse 
or  dependent  child  (or  court-appointed 
guardian  thereof)  of  a  CSR  or  FER 
system  annuitant  or  an  annuitant  of  any 
other  Federal  retirement  system 
enrolled  in  the  Federal  Employees 
Health  Benefits  Program  whether  the 
annuitant  has  changed  from  a  self-and- 
family  to  a  self-only  health  benefits 
enrollment. 

bb.  To  the  Defense  Manpower  Data 
Center,  Department  of  Defense,  and  the 
U.S.  Postal  Service  to  conduct  computer 
matching  programs  for  the  purpose  of 
identifying  and  locating  individuals 
who  are  receiving  Federal  salaries  or 
benefit  payments  and  are  past  due  in 
their  repayment  of  debts  owed  to  the 
U.S.  Government  under  certain 
programs  administered  by  the  Office  of 
Personnel  Management  in  order  to 
collect  the  debts  under  the  provisions  of 
the  Debt  Collection  Act  of  1982  (Pub.  L. 
97-365)  by  voluntary  repayment,  or  by 


administrative  or  salary  offset 
procedures. 

cc.  To  any  other  Federal  agency  for 
the  purpose  of  effecting  administrative 
or  salary  offset  procedures  against  a 
person  employed  by  that  agency  or 
receiving  or  eligible  to  receive  some 
benefit  payments  from  the  agency  when 
the  Office  of  Personnel  Management  as 
a  creditor  has  a  claim  against  that 
person. 

dd.  To  disclose  information 
concerning  past  due  receivables  to  the 
U.S.  Department  of  the  Treasury, 
Financial  Management  Service,  and  to 
any  other  debt  collection  center 
designated  by  the  Secretary  of  the 
Treasury,  or  any  debt  collection 
contractor  for  the  purpose  of  collecting 
the  receivable  by  cross  servicing  in 
accordance  with  31  U.S.C.  3711(M). 

ee.  To  disclose  information 
concerning  past  due  receivables  to  the 
Department  of  the  Justice  for  the 
purpose  of  litigating  to  enforce 
collection  of  a  past  due  accoimt  or  to 
obtain  the  Department  of  Justice's 
conciurence  in  a  decision  to 
compromise,  suspend,  or  terminate 
collection  action  on  an  overpayment 
with  the  principal  amoimt  in  excess  of 
$100,000  or  such  higher  amount  as  the 
Attorney  General  may.  from  time  to 
time,  prescribe  in  accordance  with  31 
U.S.C.  3711(a). 

ff.  To  disclose  information  concerning 
past  due  receivables  to  the  U.S. 
Department  of  the  Treasury,  Financial 
Management  Service,  or  to  any  other 
debt  collection  center  designated  by  the 
Secretary  of  the  Treasury,  or  any  other 
Federal  agency  for  the  purpose  of 
collecting  the  receivable  through  offset 
under  31  U.S.C.  3716  (administrative 
offset),  31  U.S.C.  3720A  (Tax  refund 
offset),  5  U.S.C.  5514  (Salary-  offset),  or 
offset  imder  any  other  statutory  or 
common  law  authority. 

gg.  To  disclose  information 
concerning  overpayees  in  arrears  to 
other  Federal  agencies  for  the  purpose 
of  implementing  31  U.S.C.  3720B, 
which  prohibits  persons  who  are  past 
due  on  Federal  debts  from  obtaining 
Federal  financial  assistance  in  the  form 
of  loans  or  loan  insurance  or  guaranties. 

hh.  To  disclose  information 
concerning  past  due  receivables  to  any 
employer  of  the  debtor  for  the  purpose 
of  conducting  administrative  wage 
garnishment  pursuant  to  31  U.S.C. 
3720D. 

ii.  To  disclose  information  or  publicly 
disseminate  information  concerning 
overpayees  in  arrears  and  the  debt  to  the 
public  for  the  purpose  of  publicly 
disseminating  information  regarding  the 
identity  of  the  debtor  pursuant  to  31 
U.S.C.  3720B. 
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jj.  To  disclose  information  concerning 
past  due  receivables  to  State  and  local 
governments  in  an  effort  to  collect 
monies  owed  the  Federal  government. 

kk.  To  disclose  information 
concerning  past  due  receivables  to  the 
Internal  Revenue  Service  for  the 
purpose  of:  Effecting  an  administrative 
offset  against  the  individual's  income 
tax  refund  to  recover  monies  owed  the 
Federal  government  by  the  individual, 
or  obtaining  the  mailing  address  of  a 
taxpayer  in  order  to  locate  the 
individual  to  collect  or  compromise  a 
Federal  receivable  against  the  taxpayer 
in  accordance  with  31  U.S.C.  3711, 
3717,  3728,  and  3718  and  26  U.S.C. 
6103(m)(2)  and  6402. 

11.  To  disclose  information  concerning 
past  due  receivables  to  any  person  or  for 
any  debt  collection  purpose  authorized 
by  statue  not  specifically  enumerated 
here. 

DISCLOSURES  TO  CONSUMER  REPORTINQ 
AQENOES: 

DISCLOSURES  PURSUANT  TO  S  U.S.C.  552A(BX12): 

Disclosures  may  be  made  from  this 
system  to  consumer  reporting  agencies 
as  defined  in  the  Fair  Credit  Reporting 
Act  (15  U.S.C.  1681a(f))  or  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

POUOES  AND  PRACTKES  OF  STORING, 
RETMEVINQ,  SAFEGUARDING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  on 
magnetic  tapes,  disks,  microfiche,  and 
in  folders. 

RETRIEVABIUTY: 

These  records  are  retrieved  by  the 
name.  Social  Security  Number,  date  of 
birth  and/or  claim  number  of  the 
individual  to  whom  they  pertain. 

SAFEGUARDS: 

Records  are  kept  in  lockable  metal  file 
cabinets  or  in  a  seciu'ed  facility  with 
access  limited  to  those  whose  official 
duties  require  access.  Personnel 
screening  is  employed  to  prevent 
unauthorized  disclosure. 

RETENTION  AND  DISPOSAL: 

All  records  on  a  claim  for  retirement, 
life  insurance,  health  benefits,  and  tax 
withholdings  are  maintained 
permanently.  Medical  suitability 
records  are  maintained  for  18  months. 
Requests  for  review  of  health  benefits 
claims  are  maintained  up  to  3  years. 
Disposal  of  manual  records  is  by 
shredding  or  burning;  magnetic  tapes 
and  discs  are  erased. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  Director,  Retirement  and 
Insurance  Service,  Office  of  Personnel 
Management,  1900  E  Street  NW., 
Washington,  DC  20415-0001. 

N0TIFICATK)N  PROCEDURE: 

Individuals  wishing  to  inquire  if  this 
system  contains  information  about  them 
should  contact  the  system  manager. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Name,  including  all  former  names. 

b.  Date  of  birth. 

c.  Social  Security  Number. 

d.  Name  and  address  of  office  in 
which  currently  and/or  formerly 
employed  in  the  Federal  service. 

RECORD  ACCESS  PROCEDURE: 

Individuals  wishing  to  request  access 
to  their  records  in  this  system  should 
contact  the  system  manager.  Individuals 
must  furnish  the  following  information 
for  their  records  to  be  located  and 
identified: 

a.  Name,  including  all  former  names. 

b.  Date  of  birth. 

c.  Social  Security  Niunber. 

d.  Name  and  address  of  office  in 
which  currently  and/or  formerly 
emplo'yed  in  the  Federal  service. 

e.  Annuity,  service  credit,  or 
volimtary  contributions  account 
number,  if  assigned. 

Individuals  requesting  access  must 
also  follow  OPM's  Privacy  Act 
regulations  on  verification  of  identity 
and  access  to  records  (5  CFR  part  297). 

CONTESTING  RECORD  PROCEDURE: 

Individuals  wishing  to  request 
amendment  of  their  records  in  this 
system  should  contact  the  system 
manner.  Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

a.  Name,  including  all  former  names. 

b.  Date  of  birth. 

c.  Social  Security  Number. 

d.  Name  and  address  of  office  in 
which  currently  and/or  formerly 
employed  in  the  Federal  service. 

e.  Annuity,  service  credit,  or 
voluntary  contributions  account 
number,  if  assigned. 

Individuals  requesting  amendment  of 
their  records  must  also  follow  OPM's 
Privacy  Act  regulations  regarding 
verification  of  identity  and  amendment 
of  records  (5  CFR  part  297). 

RECORD  SOURCE  CATEGORIES: 

The  information  in  this  system  is 
obtained  from: 

a.  The  individual  to  whom  the 
information  pertains. 

b.  Agency  pay,  leave,  and  allowance 
records. 


c.  National  Personnel  Records  Center. 

d.  Federal  civilian  retirement  systems 
other  than  the  CSR/FER  systems. 

e.  Military  retired  pay  system  records. 

f.  Office  of  Workers*  Compensation 
Benefits  Program. 

g.  Veteran's  Administration  Pension 
Benefits  Program. 

h.  Social  Security  Old  Age,  Survivor, 
and  Disability  Insurance  and  Medicare 
Programs. 

i.  Health  insurance  carriers  and  plans 
participating  in  the  Federal  Employee 
Health  Benefits  Programs. 

j.  The  Office  of  Federal  Employees 
Group  Life  Insiirance. 

k.  Official  Personnel  Folders. 

1.  The  individual's  co-workers  and 
supervisors. 

m.  Physicians  who  have  examined  or 
treated  the  individual. 

n.  Former  spouse  of  the  individual. 

o.  State  courts  or  support  enforcement 
agencies. 

p.  Credit  bureaus. 

(FR  Doc.  99-26231  Filed  10-7-99:  8:45  am) 
BILLMG  COOE  6328-01-U 


OFHCE  OF  PERSONNEL 
MANAGEMENT 

Privacy  Act  of  1974:  Amendment  to  a 
System  of  Records 

agency:  Office  of  Personnel 
Management  (OPM). 
ACTION:  Notice  to  amend  two  existing 
systems  of  records. 

summary:  OPM  proposes  to  amend  two 
existing  systems  of  records  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a). 
This  action  is  necessary  to  meet  the 
requirements  of  the  Privacy  Act  to 
publish  in  the  Federal  Re^ster  notice  of 
the  existence  and  character  of  systems 
of  records  maintained  by  the  agency  (5 
U.S.C.  552a(e)(4)). 
DATES:  The  changes  will  become 
effective  without  further  notice 
November  17, 1999,  unless  comments 
are  received  that  would  result  in  a 
contrary  determination. 
ADDRESSES:  Written  comments  must  be 
sent  to  the  U.S.  Office  of  Personnel 
Management,  ATTN:  Mary  Beth  Smith- 
Toomey,  Office  of  the  Chief  Information 
Officer,  1900  E  Street  NW.,  Room  5415, 
Washington,  DC  20415-7900. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Beth  Smith-Toomey.  (202)  606- 
8358. 

SUPPLEMENTARY  INFORMATION:  This 
notice  serves  to  update  the  System 
Location  and  System  Manager  for  OPM/ 
Intemal-12  (Telephone  Call  Detail 
Records)  and  to  amend  the  data 
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collection,  analysis  and  maintenance  of 
OPM/Central-ll  (Presidential 
Management  Intern  Program)  as  a  result 
of  an  increased  use  of  automated 
information  technology. 

U.S.  Office  of  Personnel  Management. 

Janioe  R.  Lachance, 

Director. 

OPM/INTERNAL-12 

SYSTEM  NAME: 

Telephone  Call  Detail  Records. 

SYSTEM  LOCATKm: 

Employment  Service,  Office  of 
Personnel  Management,  1900  E  Street 
NW.,  Washington,  DC  20415-0001. 

CATEGOfltES  OF  INOfViOUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  are  assigned  OPM 
telephone  numbers  or  are  authorized  to 
use  OPM  telephone  services,  and 
persons  who  make  or  receive  telephone 
calls  billed  to  OPM. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Call  detail  records  of  long-distance 
telephone  calls  placed  from  OPM 
telephones  or  odierwise  billed  to  OPM 
(including  originating  and  destination 
telephone  numbers,  cities,  and  states; 
date;  time;  cost;  and  duration  of  each 
call);  records  indicating  the  assigmnent 
of  telephone  nimibers  to  organizations 
and  individuals;  and  the  organizational 
location  of  telephones. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Authority  for  maintenance  of  the 
system  includes  the  following  with  any 
revisions  or  amendments: 

31  U.S.C.  1348  and  44  U.S.C.  3101. 

PURPOSE(S): 

OPM  uses  call  detail  records  to  verify 
telephone  usage  and  to  resolve  billing 
discrepancies  so  that  telephone  bills  can 
be  paid.  OPM  may  also  use  these 
records  to  allocate  the  costs  of  telephone 
services  to  OPM  organizational  imits;  to 
identify  unofficial  telephone  calls;  to 
seek  reimbursement  for  imofficial  calls; 
and  as  a  basis  for  taking  action  when 
Agency  employees  or  other  persons 
misuse  or  abuse  OPM  telephone 
services. 

ROUTME  USES  OF  RECORDS  MAMTAINEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS,  AND 
THE  PURPOSES  OF  SUCH  USES: 

Routine  uses  1  through  7,  and  11.  of 
the  Prefatory  Statement  at  the  beginning 
of  OPM's  system  notices  (60  FR  63075, 
effective  January  17, 1996)  apply  to  the 
records  maintained  within  this  system. 
The  routine  uses  listed  below  are 
specific  to  this  system  of  records  only: 


a.  By  OPM  employees  or  other 
persons  to  determine  their  individual 
responsibility  for  telephone  calls; 

b.  By  another  Federal  agency  or  a 
telecommunications  company  providing 
telephone  servicesto  permit  servicing 
the  account; 

c.  By  appropriate  OPM  employees  to 
assist  in  the  planning  and  effective 
management  of  OPM  telephone  services, 
and  to  determine  that  OPM  telephone 
services  are  being  used  in  an  efficient 
and  economical  manner; 

d.  By  auditors,  investigators,  and 
other  employees  authorized  by  the 
Inspector  General,  pursuant  to  sections 
4^and  6  of  the  Inspector  General  Act  of 
1978. 

DISCLOSURES  TO  CONSUMER  REPORTING 
AQENCIES:1 

Pursuant  to  5  U.S.C.  552a(b)(12),  OPM 
may  disclose  records  from  this  system  to 
consumer  reporting  agencies  as  defined 
in  the  Fair  Credit  Reporting  Act  (15 
U.S.C.  1681a(f))  or  the  Federal  Qaims 
Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  SAFEGUARDING,  AND  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

OPM  Stores  records  on  magnetic 
media,  on  optical  media,  and  on  paper. 

RETRIEVABILfTY: 

Records  are  retrieved  by  employee 
name;  by  OPM  organization;  or  by 
originating  telephone  nimiber, 
destination  telephone  niunber,  date, 
time,  cost,  or  dilation  of  call. 

SAFEGUARDS: 

Records  are  stored  in  secure  areas  and 
are  available  only  to  those  persons 
whose  official  duties  require  access. 

RETENTION  AND  DISPOSAL: 

These  records  are  maintained  for 
varying  periods  of  time,  from  6  months 
to  3  years,  in  accordance  with  NARA 
General  Records  Schedule  12,  items  2 
and  3.  Records  are  destroyed  after  the 
appropriate  retention  period. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Network  Communications  Services, 
Emplojnnent  Service,  Office  of 
Persormel  Management,  1900  E  Street 
NW.,  Washington,  DC  20415-0001. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  send 
written  requests  to  the  system  manager. 
Individuals  must  furnish  the  following 
information  for  thefr  records  to  be 
located  and  identified: 


a.  Full  name; 

b.  OPM-assigned  telephone  niunber  or 
telephone  service  authorization  number; 
and 

c.  Description  of  information  being 
sought,  including  the  time  frame  of 
information  being  sought. 

RECORD  ACCESS  PROCEDURE: 

Individuals  wishing  to  request  access 
to  records  about  them  should  contact 
the  system  manager.  Individuals  must 
furnish  the  following  information  for 
thefr  records  to  be  located  and 
identified: 

a.  Full  name; 

b.  OPM-assigned  telephone  nimiber  or 
telephone  service  authorization  number; 
and 

c.  Description  of  information  being 
sought,  including  the  time  frame  of 
information  being  sought. 

Individuals  requesting  access  must 
also  follow  the  Agency's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  access  to  records  (5  CFR 
part  297). 

CONTESTING  RECORD  PROCEDURE: 

Individuals  wishing  to  request 
amendment  of  records  about  them 
should  contact  the  system  manager. 
Individuals  must  furnish  the  following 
information  for  thefr  records  to  be 
located  and  identified: 

a.  Full  name; 

b.  OPM-assigned  telephone  number  or 
telephone  service  authorization  number; 
and 

c.  Description  of  information  being 
sought,  including  the  time  frame  of 
information  being  sought. 

Individuals  requesting  amendment 
must  also  follow  the  Agency's  Privacy 
Act  regulations  regarding  verification  of 
identity  and  amendment  of  records  (5 
CFR  part  297). 

RECORD  SOURCE  CATEGORIES: 

The  information  in  this  system  of 
records  is  obtained  from: 

a.  Local  OPM  telephone  directories 
and  other  telephone  assignment  records; 

b.  Call  detail  reports  provided  by 
suppliers  of  telephone  services;  and 

c.  The  individual  on  whom  the  record 
is  maintained. 

OPM/CENTRAL-11 

SYSTEM  NAME: 

Presidential  Management  Intern  (PMI) 
Program  Records. 

SYSTEM  LOCATION: 

Presidential  Management  Intern 
Program  Office,  Philadelphia  Service 
Center,  U.S.  Office  of  Personnel 
Management,  William  J.  Green,  Jr., 
Federal  Building.  Room  3400.  600  Arch 
Street,  Philadelphia,  PA  19106. 
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cateoomes  of  inoiviouals  covered  by  the 
system: 

Current  and  former  PMIs  and  students 
pursuing  graduate  degrees  who  have 
been  nominated  by  their  universities  for 
consideration  for  the  PMI  Program. 

CATEOOfllES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  contain  information 
about  the  covered  individuals  relating  to 
name,  Social  Security  Number,  date  of 
birth,  race/national  origin,  academic 
background,  home  address  and 
telephone  number,  employment  history, 
veterans'  preference,  and  other  personal 
history  information  needed  during  the 
evaluation  and  selection  process. 

AUTNOMTY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

Includes  the  following  with  any 
revisions  and  amendments: 
Executive  Order  12364. 

PURPOSE(S): 

These  records  are  used  by  program 
office  staff  for  the  following  reasons: 

a.  To  determine  basic  program 
eligibility  and  to  evaluate  the  candidates 
in  assessment  center  interviews 
administered  at  0PM  Service  Center 
locations  aroimd  the  country; 

b.  To  make  a  final  determination  as  to 
those  candidates  who  will  be  referred  to 
Federal  agencies  for  employment 
consideration; 

c.  For  program  evaluation  and 
assessment  functions  to  determine  the 
effectiveness  of  the  program  and  to 
improve  program  operations;  and 

d.  To  fecilitate  interaction  and 
commimication  between  PMI  Program 
participants. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM;  MCLUDMG  CATEGORIES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

Routine  uses  1,  3, 4,  and  7  through  10, 
of  the  Prefatory  Statement  at  the 
beginning  of  OPM's  system  notices  (60 
FR  63075,  effective  January  17, 1996) 
apply  to  the  records  maintained  within 
this  system.  The  routine  uses  listed 
below  are  specific  to  this  system  of 
records  only: 

a.  To  refer  candidates  to  Federal 
agencies  for  employment  consideration; 

b.  As  a  data  source  for  management 
information  of  simmiary  descriptive 
statistics  and  analytical  studies  in 
support  of  the  function  for  which  the 
records  are  collected  and  maintained,  or 
for  related  personnel  research  functions 
or  manpower  studies,  or  to  locate 
individuals  for  personnel  research;  and 

c.  To  provide  an  educational 
institution  with  information  on  an 
appointment  of  a  recent  graduate  to  a 
Federal  position. 

d.  As  a  data  source  for  management 
information  of  summary  descriptive 


statistics  and  analytical  studies  in 
support  of  the  function  for  which  the 
records  are  collected  and  maintained,  or 
for  related  personnel  research  functions 
or  manpower  studies,  or  to  locate 
individuals  for  personnel  research. 

e.  To  request  information  from  a 
Federal,  State,  or  local  agency 
maintaining  civil,  criminal,  or  other 
information  relevant  to  an  agency 
decision  concerning  the  hiring  or 
retention  of  a  candidate. 

f.  To  provide  an  educational 
institution  with  information  on  an 
appointment  of  a  recent  graduate  to  a 
Federal  position  at  a  certain  grade  level. 

POLICIES  AND  PRACTICES  OF  STORMO, 
RETRIEVING,  SAFEGUARDING,  RETAHMNQ  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  records  are  maintained  on 
electronic  databases  and  on  a  website. 

Note:  The  section  on  the  website 
containing  personal  information  on  PMI 
candidates  is  accessible  only  with  a  user 
identification  code  and  password. 

retrievabhjty: 

Records  are  indexed  by  name  of 
candidate,  educational  institution, 
imdergraduate  and  graduate  degree 
awarded,  state  of  legal  residence.  Social 
Security  Number,  and  any  combination 
of  these. 

safeguards: 

Candidates'  records  are  maintained  on 
electronic  databases  and  on  a  website. 
Only  OPM  personnel  (PMI  Program 
Office  and  Macon  Technology  Center 
staff)  have  access  to  PMI  databases. 
Candidates'  resumes  are  contained  in  a 
restricted  section  on  the  PMI  website. 
This  section  of  the  website  is  accessible 
only  with  a  confidential  user 
identification  code  and  password.  The 
confidential  user  identification  code 
and  password  are  maintained  by  PMI 
Program  Office  staff  and  issued  only  to 
Federal  agency  hiring  officials  and  not 
the  general  public. 

RETENTION  AND  disposal: 

Automated  records  are  retained  for  up 
to  5  years.  Manual  records  are  retained 
for  up  to  3  years.  Tapes  are  erased  and 
manual  records  are  burned  or  shredded. 

system  MANAGER(S)  and  ADDRESS: 

Director,  Presidential  Management 
Intern  Program,  Philadelphia  Service 
Center,  U.S.  Office  of  Personnel 
Management,  William  J.  Green,  Jr., 
Federal  Building,  Room  3400,  600  Arch 
Street,  Philadelphia,  PA  19106. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  contains 


information  about  them  shotild  contact 
the  system  manager.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified: 

a.  Full  name; 

b.  Address;  and 

c.  Nominating  university. 

RECORD  ACCESS  PROCEDURE: 

Specific  materials  in  this  system  have 
been  exempted  from  Privacy  Act 
provisions  at  5  U.S.C.  552a{d),  regarding 
access  to  and  amendment  of  records. 
The  section  of  the  notice  titled  Systems 
Exempted  from  Certain  Provisions  of  the 
Act,  indicates  the  kinds  of  materials 
exempted  and  the  reasons  for  exempting 
them  from  access. 

Current  or  former  Presidential 
Management  Interns  or  candidates  who 
wish  to  gain  access  to  their  non-exempt 
records  should  direct  such  a  request  in 
writing  to  the  system  manager. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Full  name; 

b.  Address; 

c.  Academic  year  of  nomination;  and 

d.  Nominating  university. 
Individuals  must  also  comply  with 

OPM's  Privacy  Act  regulations  regarding 
verification  of  identity  and  access  to 
records  (5  CFR  part  297). 

CONTESTVMa  RECORD  PROCEDURE: 

Specific  material  in  this  system  has 
been  exempted  itom.  Privacy  Act 
provisions  at  5  U.S.C.  552a{d),  regarding 
access  to  and  amendment  of  records. 
The  section  of  the  notice  titled  Systems 
Exempted  from  Certain  Provisions  of  the 
Act,  indicates  the  kinds  of  materials 
exempted  and  the  reasons  for  exempting 
them  from  amendment. 

Current  or  former  Presidential 
Management  Interns  or  candidates 
wishing  to  request  amendment  of  their 
non-exempt  records  should  contact  the 
system  manager.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified: 

a.  Full  name; 

b.  Address; 

c.  Academic  year  of  nomination;  and 

d.  Nominating  imiversity. 
Individuals  must  also  comply  with 

OPM's  Privacy  Act  regulations  regarding 
verification  of  identity  and  amendment 
of  records  (5  CFR  part  297). 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  obtained  from: 

a.  The  individual  to  whom  it  applies; 

b.  Nominating  university  deans;  and 

c.  Employing  agencies. 
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SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  act: 

This  system  contains  testing  and 
examination  materials  that  are  used 
solely  to  determine  individual 
qualifications  for  appointment  or 
promotion  in  the  Federal  service.  The 
Privacy  Act  at  5  U.S.C.  552(k)(6). 
permits  an  agency  to  exempt  all  such 
testing  or  examination  material  and 
information  from  certain  provisions  of 
the  Act  when  disclosure  of  the  material 
would  compromise  the  objectivity  or 
fairness  of  the  testing  or  examination 
process.  OPM  has  claimed  exemptions 
from  the  requirements  of  5  U.S.C. 
552a(d),  which  relate  to  access  to  and 
amendment  of  records,  for  any  such 
testing  or  examination  materials  in  the 
system. 

(FR  Doc.  99-26232  Filed  10-7-99:  8:45  am) 
WtUNQ  COOE  632S-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-24066;  81 2-1 1 690] 
Nuveen  Hoating  Rate  Fund 

October  1. 1999. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  an  application  for  an 
order  under  section  6(c)  of  the 
Investment  Company  Act  of  1940 
("Act")  for  an  exemption  from  sections 
18(c)  and  18(i)  of  the  Act,  under 
sections  6(c)  and  23(c)(3)  of  the  Act  for 
an  exemption  from  rule  23c-3  under  the 
Act,  and  pursuant  to  section  17(d)  of  the 
Act  and  nile  17d-l  under  the  Act. 

SUMMARY  OF  APPUCATION:  Applicants 
request  an  order  to  permit  certain 
registered  closed-end  investment 
companies  to  issue  multiple  classes  of 
shares,  and  impose  asset-based 
distribution  fees  and  early  withdrawal 
charges. 

APPLICANTS:  Nuveen  Floating  Rate  Fund 
("Fund"),  Nuveen  Senior  Loan  Asset 
Management  Inc.  ("Adviser"),  and  John 
Nuveen  &  Co.  Incorporated 
("Distributor"). 

FHJNQ  DATES:  The  application  was  filed 
on  July  9, 1999,  and  amended  on 
September  23, 1999. 
HEARING  OR  NOTIRCATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 


October  26, 1999,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit, 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549- 
0609;  Gifford  R.  Zimmerman,  Esq.,  John 
Nuveen  &  Co.  Incorporated,  333  West 
Wacker  Drive,  Chicago,  IL  60606. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Mann,  Senior  Counsel,  at  (202) 
942-0582,  or  Mary  Kay  Freeh,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  5th  Street, 
NW.,  Washington,  DC  20549-0102     " 
(telephone  (202)  942-8090). 

Applicants*  Representations 

1.  The  Fund  is  a  closed-end 
management  investment  company 
registered  under  the  Act  and  organized 
as  a  Massachusetts  business  trust.  The 
Adviser,  a  newly  organized  entity,  is  in 
the  process  of  registering  imder  the 
Investment  Advisers  Act  of  1940  and 
will  serve  as  investment  adviser  to  the 
Fund.-The  Distributor,  a  broker-dealer 
registered  under  the  Securities 
Exchange  Act  of  1034,  will  distribute 
the  Fund's  shares.  The  Adviser  and 
Distributor  are  both  wholly-owned 
subsidiaries  of  The  John  Nuveen 
Company.  Applicants  request  that  the 
order  also  apply  to  any  other  registered 
closed-end  investment  company  for 
which  the  adviser  or  the  Distributor  or 
any  entity  controlling,  controlled  by,  or 
under  common  control  with  the  Adviser 
or  the  Distributor  acts  as  investment 
adviser  or  principal  imderwriter.' 

2.  The  Fund's  investment  objective  is 
to  seek  a  high  level  of  current  income, 
consistent  with  the  preservation  of 
capital.  The  Fund  will  invest  primarily 
in  senior  secured  adjustable  rate  loans 
made  by  commercial  banks,  investment 
banks,  finance  companies  and  other 
lenders  to  commercial  and  industrial 
borrowers  ("Loans").  Under  normal 
circumstances,  at  least  80%  of  the 


'  Any  registered  closed-end  investment  company 
relying  on  this  relief  in  the  future  will  do  so  in  a 
manner  consistent  with  the  terms  and  conditions  of 
the  application.  Applicants  represent  that  each 
investment  company  presently  intending  to  rely  on 
the  requested  relief  is  listed  as  an  applicant. 


Fimd's  total  assets  will  be  invested  in 
Loans.  Up  to  20%  of  the  Fund's  total 
assets  may  be  held  in  other  assets,  such 
as  cash,  fuced-rate  debt  obligations, 
short-  to  medium-term  notes,  high  yield 
securities,  asset -backed  securities,  and 
equity  securities. 

3.  The  Fund  intends  to  continuously 
offer  its  shares  to  the  public  at  net  asset 
value.  The  Fund's  shares  will  not  be 
offered  or  traded  in  the  secondary 
market  and  will  not.be  listed  on  any 
exchange  or  quoted  on  any  quotation 
medium.  The  Fund  intends  to  operate  as 
an  "interval  fund"  pursuant  to  rule  23c- 
3  under  the  Act  and  make  periodic 
repurchase  offers  to  its  shareholders. 

4.  The  Fimd  seeks  the  flexibility  to  be 
structured  as  a  multiple-class 
investment  company  and  currently 
intends  to  offer  four  classes  or  shares. 
The  Fund  will  offer  Class  B  shares  at  net 
asset  value  without  a  front-end  sales 
charge,  but  subject  to  an  early 
withdrawal  charge  ("EWC")  on  shares 
that  are  repurchased  by  the  Fund  within 
five  years  of  the  date  of  purchase.  Class 
B  shares  will  automatically  convert  to 
Class  A  shares  six  years  after  the  date  of 
purchase.  The  Fimd  may  also  offer  Class 
A  shares  at  net  asset  value  plus  a  front- 
end  sales  charge,  which  may  be  waived 
for  certain  classes  of  purchasers  in 
accordance  with  nje  22d-l  under  the 
Act.  The  Fimd  will  offer  Class  C  shares 
at  net  asset  value  without  a  fi-ont-end 
sales  charge,  but  subject  to  an  EWC  on 
shares  that  are  repurchased  by  the  Fund 
within  one  year  of  the  date  of  purchase. 
Class  A,  Class  B,  and  Class  C  shares  will 
be  subject  to  an  annual  shareholder 
service  fee  of  up  to  0.25%  of  average 
daily  net  assets.  Class  B  and  Class  C 
shares  will  be  subject  to  an  aimual 
distribution  fee  of  up  to  .75%  of  average 
daily  net  assets.  Applicants  represent 
that  the  service  and  distribution  fees 
will  comply  with  the  provisions  of  rule 
2830(d)  of  the  Conduct  Rules  of  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  as  if  the  Fund 
were  an  open-end  investment  company. 
The  Fimd  also  will  offer  Class  R  shares, 
which  will  be  sold  exclusively  to  certain 
eligible  investors  such  as  certain 
employees  and  directors  of  the 
Distributor  or  employees  of  authorized 
dealers  and  bank  trust  departments. 
Class  R  shares  also  may  be  purchased 
through  registered  investment  advisers, 
certified  financial  planners  and 
registered  broker-dealers  who  charge 
asset-based  or  comprehensive  "wrap" 
fees  for  their  services.  Class  R  shares 
will  not  be  subject  to  distribution  fees, 
service  fees,  front-end  sales  charges  or 
EWCs.  Applicants  represent  that  the 
Fund  will  disclose  in  its  prospectus  the 
fees,  expenses  and  other  characteristics 
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of  each  class  of  shares  offered  for  sale, 
as  is  required  for  open-end  multi-class 
investment  companies  under  Fonh  N- 

lA. 

5.  All  expenses  incurred  by  the  Fimd 
will  be  allocated  among  the  various 
classes  of  shares  based  on  the  net  assets 
of  the  Fimd  attributable  to  each  class, 
except  that  the  net  asset  value  and 
expenses  of  each  class  will  reflect 
distribution  fees,  service  fees,  and  any 
other  incremental  expenses  attributable 
to  that  class.  Expenses  of  the  Fund 
allocated  to  a  particular  class  of  shares 
will  be  home  on  a  pro  rata  basis  by  each 
outstanding  share  of  that  class.  The 
Fund  may  create  additional  classes  of 
shares  in  the  future  that  may  have 
different  terms  from  Class  A,  Class  B, 
Class  C,  and  Class  R  shares.  Applicants 
state  that  the  Fund  will  comply  with  the 
provisions  of  rule  18f-3  under  the  Act 
as  if  it  were  an  open-end  investment 
company. 

6.  The  Fimd  may  waive  the  EWC  for 
certain  categories  of  shareholders  or 
transactions  to  be  established  from  time 
to  time.  With  respect  to  any  waiver  of, 
scheduled  variation  in,  or  elimination  of 
the  EWC,  the  Fimd  will  comply  with 
rule  22d-l  under  the  Act  as  if  the  Fund 
were  an  open-end  investment  company. 

7.  The  Fund  may  offer  its 
shareholders  an  exchange  feature  imder 
which  shareholders  of  the  Fund  may 
exchange  their  shares  during  the 
quarterly  repurchase  period  for  shares  of 
the  same  class  of  other  investment 
companies  in  the  Nuveen  group  of 
investment  companies.  Fund  shares  so 
exchanged  will  be  counted  as  part  of  the 
repurchase  offer  amount  as  specified  in 
rule  23C-3  under  the  Act  Any  exchange 
option  will  comply  with  rule  lla-3 
under  the  Act  as  if  the  Fund  were  an 
open-end  investment  company.  In 
compl)ring  with  rule  lla-3,  the  Fund 
will  treat  the  EWC  as  if  it  were  a 
contingent  deferred  sales  charge 
("CDSC"). 

Applicant's  Legal  Analysis 

Multiple  Classes  of  Shares 

1.  Section  18(c)  of  the  Act  provides, 
in  relevant  part,  that  a  closed-end 
investment  company  may  not  issue  or 
sell  any  senior  security  if,  immediately 
thereafter,  the  company  has  outstanding 
more  than  one  class  of  senior  security. 
Applicants  state  that  the  creation  of 
multiple  classes  of  shares  of  the  Fund 
may  be  prohibited  by  section  18(c). 

2.  Section  18(i)  of  the  Act  provides 
that  each  share  of  stock  issued  by  a 
registered  management  company  will  be 
a  voting  stock  and  have  equal  voting 
rights  with  every  other  outstanding 
voting  stock.  Applicants  state  that 


muhiiJle  cliass  of  shates  of  the  Fund  may 
violate  Section  18(1)  of  thfe  Abt  because 
each  class  would  be  fentitled  to 
exclusive  voting  rights  with  respect  to 
matters  solely  related  to  that  class. 

3.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  any  person, 
security,  or  transaction  from  any 
provision  of  the  Act,  if  and  to  the  extent 
that  such  exemption  is  necessary  or 
appropriate  in  Uie  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicants  request  an 
exemption  imder  section  6(c)  of  the  Act 
from  sections  18(c)  and  18(i)  of  the  Act 
to  permit  the  Fund  to  issue  multiple 
classes  of  shares. 

4.  Applicants  submit  that  the 
proposed  allocation  of  expenses  and 
voting  rights  among  multiple  classes  is 
equitable  and  will  not  discriminate 
against  any  group  or  class  of 
sheu^holders.  Applicants  submit  that 
the  proposed  arrangements  will  permit 
the  Fund  to  facilitate  the  distribution  of 
its  securities  and  provide  investors  with 
a  broader  choice  of  shareholder  services. 
Applicants  assert  that  their  proposal 
does  not  raise  the  concerns  underlying 
section  18  of  the  Act  to  any  greater 
degree  than  open-end  investment 
companies'  multiple  class  structures 
that  are  permitted  by  rule  18f-3  under 
the  Act.  Applicants  state  that  the  Fund 
will  comply  with  the  provisions  of  rule 
18f-3  as  if  it  were  an  open-end 
investment  company. 

Early  Withdmwal  Charges 

5.  Section  23(c)  of  the  Act  provides, 
in  relevant  part,  that  no  registered 
closed-end  investment  company  may 
purchase  any  securities  of  which  it  is 
the  issuer  except:  (a)  On  a  securities 
exchange  or  other  open  market;  (b) 
pursuant  to  tenders,  after  reasonable 
opportunity  to  submit  tenders  given  to 
all  holders  of  securities  of  the  class  to 
be  purchased;  or  (c)  under  other 
circumstances  as  the  SEC  may  permit  by 
rules  and  regulations  or  orders  for  the 
protection  of  investors. 

6.  Rule  23C-3  under  the  Act  permits 
a  registered  closed-end  investment 
company  (an  "interval  fund")  to  make 
repurchase  offers  of  between  five  and 
twenty-five  percent  of  its  outstanding 
shares  at  net  asset  value  at  periodic 
intervals  pursuant  to  a  fundamental 
policy  of  the  fund.  Rule  23c-3(b)(l) 
provides  that  an  interval  fund  may 
deduct  from  repurchase  proceeds  only  a 
repurchase  fee,  not  to  exceed  two 
percent  of  the  proceeds,  that  is 
reasonably  intended  to  compensate  the 
fund  for  expenses  directly  related  to  the 
repurchase. 


7.  Section  23{c)(3}  provides  that  the 
SEC  may  issue  an  order  that  would 
permit  a  closed-erid  investment 
company  to  repurchase  its  shares  in 
circumstances  in  whidi  the  repurchase 
is  made  in  a  manner  or  on  a  basis  that 
does  not  unfairly  discriminate  against 
any  holders  of  the  class  or  classes  of 
securities  to  be  purchased.  As  noted 
above,  section  6(c)  provides  that  the 
SEC  may  exempt  any  person,  security, 
or  transaction  from  any  provision  of  the  . 
Act,  if  and  to  the  extent  that  the 
exemption  is  necessary  or  appropriate 

in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
request  relief  under  sections  6(c)  and 
23(c)  from  rule  23c-3  to  permit  them  to 
impose  EWCs  on  shares  submitted  for 
repurchase  that  have  been  held  for  less 
than  a  specified  period. 

8.  Applicants  believe  that  the 
requested  relief  meets  the  standards  of 
sections  6(c)  and  23(c)(3).  Rule  6c-10 
under  the  Act  permits  open-end 
investment  companies  to  impose 
CDSCs,  subject  to  certain  conditions. 
Applicants  state  that  EWCs  are 
ftmctionally  similar  to  CDSCs  imposed 
by  open-end  investment  companies 
under  rule  6c-10  under  the  Act. 
Applicants  state  that  EWCs  may  be 
necessary  for  the  Distributor  to  recover 
distribution  costs  and  that  EWCs  may 
discourage  investors  from  moving  their 
money  quickly  in  and  out  of  the  Fund, 
a  practice  that  applicants  submit 
imposes  costs  on  all  shareholders. 
Applicants  will  comply  with  rule  6c-10 
imder  the  Act  as  if  that  rule  applied  to 
closed-end  investment  companies.  The 
Fund  also  will  disclose  EWCs  in 
accordance  with  the  requirements  of 
Form  N-lA  concerning  CDSCs. 
Applicants  further  state  that  the  Fund 
will  apply  the  EWC  (and  any  waivers  or 
scheduled  variations  of  the  EWC) 
uniformly  to  all  shareholders  in  a  given 
class  and  consistent  with  the 
requirements  of  rule  22d-l  under  the 
Act. 

Asset-Based  Distribution  Fees 

9.  Section  17(d)  of  the  Act  and  rule 
17d-l  under  the  Act  prohibit  an 
affiliated  person  of  a  registered 
investment  company,  acting  as 
principal,  from  participating  in  or 
effecting  any  transaction  in  connection 
with  any  joint  enterprise  or  joint 
arrangement  in  which  the  investment 
company  participates  unless  the  SEC 
issues  an  order  permitting  the 
transaction.  In  reviewing  applications 
submitted  under  section  17(d)  and  rule 
17d-l,  the  SEC  considers  whether  the 
participation  of  the  investment 
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company  in  a  joint  enterprise  or  joint 
arrangement  is  consistent  with  the 
provisions,  policies,  and  piirposes  of  the 
Act,  and  the  extent  to  which  the 
participation  is  on  a  basis  different  from 
or  less  advantageous  than  that  of  other 
participants. 

10.  Rule  17d-3  under  the  Act 
provides  an  exemption  from  section 
17(d)  and  rule  I7d-1  to  permit  open- 
end  investment  companies  to  enter  into 
distribution  arrangements  pursuant  to 
rule  12b-l.  Applicants  also  request  an 
order  under  section  17(d)  and  rule  17d- 
1  to  permit  the  Fimd  to  impose  asset- 
based  distribution  fees.  Applicants  have 
agreed  to  comply  with  rules  12b-l  and 
17d-3  as  if  those  rules  applied  to 
closed-end  investment  companies. 

Applicants'  Condition 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  condition: 

Applicants  will  comply  with  the 
provisions  of  rules  €c-10,  lla-3, 12b- 
1, 17d-3, 18f-3,  and  22d-l  imder  the 
Act  and  NASD  Conduct  Rule  2830(d),  as 
amended  from  time  to  time,  as  if  those 
rules  applied  to  closed-end  investment 
companies. 

For  the  SEC,  by  the  Division  of  bivestment 
Management,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  99-26252  Filed  10-7-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RataMe  No.  35-27060] 

Rlings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

October  1,1999. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
October  26, 1999,  to  the  Secretary, 


Securities  and  Exchange  Commission, 
Washington,  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  October  26, 1999,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted- 
and/or  permitted  to  become  effective. 

Alabama  Power  Company  (70-9547) 

Alabama  Power  Company  ("APC"), 
600  North  18th  Street,  Birmingham, 
Alabama  35291,  a  wholly  owned  public 
utility  subsidiary  of  The  Southern 
Company,  a  registered  holding 
company,  has  filed  an  application- 
declaration  imder  sections  9(a),  10  and 
12(d)  of  the  Act,  and  rules  44  and  54 
under  the  Act. 

By  Alabama  state  statute  ("Territorial 
Act"),  Alabama  grants  the  primary 
electric  supplier  within  each 
municipality  in  Alabama  the  option 
("Option")  to  acquire  all  distribution 
facilities  of  any  secondary  electric 
supplier  used  to  supply  retail  electric 
service  within  the  particular  municipal 
limits.  1  The  Territorial  Act  also 
establishes  a  method  for  detemining  the 
price  to  be  paid  for  those  facilities.  APC 
and  other  primary  electric  suppliers 
have  exercised  the  Option  in  a  timely 
fashion. 

APC  has  exercised  the  Option  in  those 
mimicipalities  where  it  is  the  primary 
electric  supplier,  and,  accordingly, 
proposes  to  purchase  the  distribution 
facilities  of  the  secondary  electric 
supplier  in  accordance  with  the 
provisions  of  the  Territorial  Act.  The 
consideration  APC  will  pay  for  these 
facilities  will  not  exceed,  in  the 
aggregate,  $20  million.  Once  APC 
acquires  the  facilities,  it  will 
immediately  connect  them  to  other 
distribution  facilities  owned  by  APC. 

In  some  municipalities  APC  is  the 
secondary  electric  supplier,  and  has 
received  timely  notice  of  the  exercise  of 
the  Option  from  the  primary  electric 
supplier  in  the  particular  municipality. 
In  these  cases,  APC  proposes  to  sell  the 
facilities  for  amoimts  to  be  determined 
in  accordance  with  the  Territorial  Act, 


which  amounts  will  not  exceed  $10 
million  in  the  aggregate.  Once  these 
facilities  are  sold,  they  will  be 
disconnected  from  APC's  distribution 
system. 

For  the  Commission  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  99-26254  Filed  10-7-99;  8:45  am] 
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*  The  primary  and  secondary  electric  suppliers  in 
the  municipalities  affected  by  the  Territorial  Act. 
other  than  Alabama  Power,  are  comprised  of 
electric  membership  corporations,  rural  electric 
cooperatives  and/or  municipally  owned  electric 
distributors. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Pnvestmant  Company  Act  RetosM  No. 
24067;  812-10906] 

Schwab  Capital  Truat,  at  al.;  Notica  of 
Application 

October  1,  1999. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTKM:  Notice  of  application  for  an 
order  under  section  12(d)(l)(J)  of  the 
Investment  Company  Act  of  1940 
("Act")  for  an  exemption  from  sections 
12(d)(1)(A)  and  (B)  of  the  Act  and  under 
sections  6[c)  and  17(b)  of  the  Act  for  an 
exemption  from  section  17(a)  of  the  Act. 

SUMMARY  OF  THE  APPLICATION:  The  order 
would  permit  certain  registered  open- 
end  management  investment  companies 
to  acquire  shares  of  other  registered 
open-end  management  investment 
companies  both  within  and  outside  the 
same  group  of  investment  companies. 
APPLICANTS:  Schwab  Capital  Trust, 
Schwab  Investments,  and  The  Charles 
Schwab  Family  of  Funds  (the  "Trusts") 
and  Charles  Schwab  Investment 
Management,  Inc.  ("Adviser"). 
RUNG  DATES:  The  application  was  filed 
on  February  2, 1998  and  amended  on 
August  31,  1999.  Applicants  have 
agreed  to  file  an  amendment  to  the 
application,  the  substance  of  which  is 
reflected  in  this  notice,  during  the 
notice  period. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  October  26, 1999,  and 
should  be  accompanied  by  proof  of 
service  on  applicants  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 


54940 


Federal  Register / Vol.  64.  No.  195 /Friday,  October  8,  1999 /Notices 


contested.  Persons  who  wish  to  be   -^ 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 

ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  N.W.,  Washington,  D.C. 
20549-0609.  Applicants,  101 
Montgomery  Street,  120KNY-14,  San 
Francisco,  CA  94104. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  W.  Mundt,  Branch  Chief,  and 
Nadya  B.  Roytblat,  Assistant  Director,  at 
(202)  942-0564  (Office  of  Investment 
Company  Regulation,  Division  of 
Investment  Management). 

SUPPLEMENTARY  INFORMATKM:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
2054»-O102,  (202)  942-8090. 

Applicants'  RepnsentatioBS 

1.  The  Trusts  are  open-end 
management  investment  companies 
registered  under  the  Act  that  are 
comprised  of  separate  series,  each  of 
which  pursues  a  distinct  set  of 
investment  objectives  and  policies.  The 
Adviser,  a  wholly-owned  subsidiary  of 
The  Charles  Schwab  Corporation 
("Schwab"),  is  registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940  and 
serves  as  investment  adviser  to  the 
Trusts.  Another  wholly-owned 
subsidiary  of  Schwab,  Charles  Schwab  & 
Co.,  Inc.  (the  "Distributor"),  is  a  broker- 
dealer  and  transfer  agent  registered 
imder  the  Securities  Exchange  Act  of 
1934  and  serves  as  the  principal 
underwriter/ distributor,  transfer  agent, 
and  shareholder  servicing  agent  for  the 
Trusts.  The  Distributor  also  operates 
Schwab's  Mutual  Fund  OneSource 
Service  ("OneSource  Service"),  which 
provides  services  to  investment 
companies  in  return  for  a  fee  based  on 
the  assets  invested  in  the  investment 
companies  through  the  OneSource 
Service. 

2.  Applicant  request  relief  to  permit 
certain  series  of  the  Trusts  (the  "Fimds 
of  Funds")  to  invest:  (a)  In  other  series 
of  the  Trusts  and  other  registered  open- 
end  management  investment  companies 
that  are  part  of  the  same  "group  of 
investment  companies,"  as  that  term  is 
defined  in  section  12(d)(1)(G)  of  the  Act 
discussed  below,  as  the  Trusts 
("Affiliated  Funds"),  and  (b)  in  other 
registered  open-end  management 
investment  companies  that  are  not  part 
of  the  same  group  of  investment 
companies  as  the  Trusts  ("Unaffiliated 


Funds").»  The  Affiliated  and 
Unaffiliated  Funds  collectively  are 
referred  to  as  "Underlying  Funds."  ^  A 
Fund  of  Funds  also  may  make  direct 
investments  in  stocks,  bonds,  and  any 
other  securities  which  are  consistent 
with  its  investment  objective. 

3.  Applicants  state  that  each  Fund  of 
Funds  will  enable  investors  to  create  a 
comprehensive  asset  allocation  program 
or  achieve  diversification  in  a  specific 
segment  of  the  market  with  just  one 
investment.  Applicants  assert  that  a 
Fund  of  Funds  will  provide  a  simple, 
convenient,  low-cost  investment 
program  for  investors  who  are  able  to 
identify  their  long-term  investment 
goals,  but  who  may  not  be  comfortable 
deciding  how  to  invest  their  assets  to 
achieve  those  goals. 

Applicants'  Legal  Analysis 

A.  Section  12(d)(1) 

1.  Section  12(d)(1)(A)  of  the  Act 
prohibits  a  registered  investment 
company  firom  acquiring  shares  of  an 
investment  company  if  the  securities 
represent  more  than  3%  of  the  total 
outstanding  voting  stock  of  the  acquired 
company,  more  than  5%  of  the  total 
assets  of  the  acquiring  company,  or, 
together  with  the  securities  of  any  other 
investment  companies,  more  than  10% 
of  the  total  assets  of  the  acquiring 
company.  Section  12(d)(1)(B)  of  the  Act 
proMbits  a  registered  open-end 
investment  company  from  selling  its 
shares  to  another  investment  company 
to  own  more  than  3%  of  the  acquired 
company's  voting  stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  by  investment  companies 
generally. 

2.  Section  12(d)(1)(G)  provides,  in 
relevant  part,  that  section  12(d)(1)  will 
not  apply  to  securities  of  a  registered 
open-end  investment  company  acquired 
by  a  registered  open-end  investment 
company  if  the  acquired  company  and 
the  acquiring  company  are  part  of  the 
same  group  of  investment  companies, 
provided  Aat  certain  other  reqiiirements 
contained  in  section  12(d)91)(G)  are 
met.  Applicants  state  that  they  may  not 
rely  on  section  12(d)(1)(G)  because  a 
Fund  of  Fimds  will  invest  in 


>  With  regard  to  purchases  of  shares  of 
Unaffiliated  Funds,  the  requested  order  would 
apply  to  purchases  made  by  the  Fund  of  Funds  only 
where  the  Fund  of  Funds  could  not  rely  on  the 
provisions  of  section  lZ(d)(l)(F)  of  the  Act. 

2  All  Funds  of  Funds  and  Affiliated  Funds  that 
currently  intend  to  rely  on  the  requested  order  are 
named  as  applicants.  Any  other  investment 
company  that  relies  on  the  order  in  the  future  will 
comply  with  the  terms  and  conditions  of  the 
application. 


Unaffiliated  Funds  in  addition  to 
Affiliated  Funds. 

3.  Section  12(d)(l)(J)  of  the  Act 
provides  that  the  Commission  may 
exempt  any  person,  security,  or 
transaction,  or  any  class  or  classes  of 
persons,  securities  or  transactions,  from 
any  provision  of  section  12(d)(1)  if  the 
exemption  is  consistent  with  the  public 
interest  and  the  protection  of  investors. 
Applicants  seek  an  exemption  under 
section  12(d)(l)(J)  to  permit  the  Fimds 
of  Funds  to  acquire  shares  of 
Underlying  Fimds  and  to  permit 
Underlying  Fimds  to  sell  shares  to  the 
Funds  of  Funds  beyond  the  limits  set 
forth  in  sections  12(d)(1)(A)  and  (B). 

4.  Applicants  state  that  section 
12(d)(l)(J)  was  added  to  the  Act  by  the 
National  Securities  Markets 
Improvement  Act  of  1996  ("NSMIA"). 
Applicants  further  state  that  the 
legislative  history  of  NSMIA  indicates 
that  Congress  intended  that,  in  granting 
relief  under  section  12(d)(l)(J),  the 
Commission  consider,  among  other 
things,  "the  extent  to  which  a  proposed 
arrangement  is  subject  to  conditions  that 
are  designed  to  address  conflicts  of 
intOTest  and  overreaching  by  a 
participant  in  the  arrangement,  so  that 
the  abuses  that  gave  rise  to  the  initial 
adoption  of  the  Act's  restrictions  against 
investment  companies  investing  in 
other  investment  companies  are  not 
repeated."  3 

5.  Applicants  state  that  the  proposed 
arrangement  will -not  give  rise  to  the 
policy  concerns  underlying  sections 
12(d)(1)(A)  and  (B),  v^ch  include 
concerns  about  undue  influence  by  a 
fund  of  funds  over  underlying  funds, 
excessive  layering  of  fees,  and  overly 
complex  fund  structures.  Accordingly, 
applicants  believe  that  the  requested 
exemption  is  consistent  with  the  public 
interest  and  the  protection  of  investors. 

6.  Applicants  state  that  the  proposed 
arrangement  will  not  result  in  imdue 
influence  by  a  Fund  of  Funds  or  its 
affiliates  over  Underlying  Funds. 
Applicants  note  that  investment  by  a 
Fimd  of  Funds  in  Affiliated  Funds  is 
permitted  under  section  12(d)(1)(G)  of 
the  Act.  To  limit  the  control  that  a  Fund 
of  Funds  may  have  over  an  Unaffiliated 
Fund,  applicants  propose  a  condition 
prohibiting  the  Adviser,  the  Fund  of 
Funds,  and  certain  affiliates 
(individually  or  in  the  aggregate)  from 
controlling  an  Unaffiliated  Fund  within 
the  meaning  of  section  2(a)(9)  of  the  Act. 

7.  To  limit  further  the  potential  for 
undue  influence  by  a  Fund  of  Funds  or 
its  affiliates  over  an  Unaffiliated  Fund, 
applicants  state  that  a  Fund  of  Funds 


3  H.R.  Rep.  No.  622, 104th  Cong.,  2d  Sess.,  44 
(1966). 


Federal  Register / Vol.  64,  No.  195 /Friday.  October  8.  1999/NoUces 


54941 


and  its  Adviser,  promoter,  and  principal 
underwriter,  and  any  person 
controlling,  controlled  by,  or  under 
common  control  with  any  of  those 
entities  (each  a  "Fund  of  Funds 
Affiliate")  will  not  cause  any 
investment  by  the  Fund  of  Funds  in 
shares  of  an  Unaffiliated  Fund  to 
influence  the  terms  of  any  services  or 
transactions  between  the  Fund  of  Funds 
or  a  Fund  of  Funds  Affiliate  and  the 
Unaffiliated  Fund  or  its  investment 
adviser,  promoter,  and  principal 
imderwriter,  and  any  person 
controlling,  controlled  by,  or  imder 
conunon  control  with  any  of  those 
entities  (each  an  "Unaffiliated  Fimd 
Affiliate").  The  board  of  trustees  of  the 
Fund  of  Funds,  including  a  majority  of 
the  trustees  who  are  not  "interested 
persons"  of  the  Fund  of  Funds,  as 
defined  in  section  2  (a)  (19)  of  the  Act 
("disinterested  trustees"),  also  will 
adopt  procedures  designed  to  assure 
that  the  Adviser  is  conducting  the 
investment  program  of  the  Fimd  of 
Funds  without  taking  into  account  any 
consideration  received  by  the  Fund  of 
Funds  or  a  Fund  of  Fimds  Affiliate  from 
an  Unaffiliated  Fund  or  an  Unaffiliated 
Fimd  Affiliate  in  connection  with  any 
services  or  transactions.  The  board  of 
directors  of  each  Unaffiliated  Fimd, 
including  a  majority  of  the  disinterested 
directors,  also  will  determine  that  any 
consideration  paid  by  the  Unaffiliated 
Fund  to  the  Fund  of  Fimds  or  a  Fund 
of  Funds  Affiliate  is  fair  and  reasonable 
and  does  not  involve  overreaching  on 
the  part  of  any  person  concerned. 

8.  To  avoid  th^  possibility  that  a  Fund 
of  Funds  could  force  and  Unaffiliated 
Fund  to  purchase  unmarketable 
securities,  applicants  state  that  a  Fund 
of  Funds  will  not  cause  an  Unaffiliated 
Fund  to  purchase  a  security  from  any 
underwriting  or  selling  s)aidicate  in 
which  a  principal  underwriter  is  an 
officer,  director,  member  of  an  advisory 
board,  investment  adviser,  or  employee 
of  the  Fund  of  Funds,  or  a  person  of 
which  any  such  officer,  director, 
member  of  an  advisory  board, 
investment  adviser,  or  employee  is  an 
affiliated  person  (each  an  "Underwriting 
Affiliate").  For  the  purposes  of  the 
requested  relief,  an  offering  of  securities 
during  the  existence  of  an  underwriting 
or  selling  syndicate  of  which  a  principal 
underwriter  is  an  Underwriting  Affiliate 
is  considered  an  "Affiliated 
Underwriting." 

9.  Applicants  further  state  that  the 
board  of  directors  of  an  Unaffiliated 
Fund,  including  a  majority  of  the 
disinterested  directors,  will  adopt 
procedures  designed  to  monitor  any 
purchases  of  securities  by  the 
Unaffiliated  Fund  in  Affiliated 


Underwritings  and  directly  from 
Underwriting  Affiliates,  and  will  make 
certain  findings  to  assess  whether  the 
purchases  were  influenced  by  the 
investment  by  the  Fund  of  Funds  in 
shares  of  the  Unaffiliated  Fund.  An 
Unaffiliated  Fund  will  keep  certain 
records  concerning  these  purchases. 

10.  As  an  additional  assurance  that  an 
Unaffiliated  Fund  understands  the 
implications  of  an  investment  by  a  Fund 
of  Funds  under  the  requested  order,  the 
Fund  of  Funds  and  Unaffiliated  Fund 
will  execute  an  agreement  prior  to  the 
investment  stating  that  the  Unaffiliated 
Fund  understands  the  terms  and 
conditions  of  the  order  and  agrees  to 
fulfill  its  responsibilities  under  the 
order.  Applicants  note  that  an 
Unaffiliated  Fund  may  choose  to  reject 
an  investment  from  the  Fund  of  Funds. 

11.  Applicants  do  not  believe  that  the 
proposed  arrangement  will  involve 
excessive  layering  of  fees.  Applicants 
sate  that  the  Adviser  may  charge  em 
investment  advisory  fee  to  each  Fund  of 
Funds  and  to  Affiliated  Funds. 
However,  the  board  of  trustees  of  a  Fund 
of  Funds,  including  a  majority  of  the 
disinterested  trustees,  will  be  required 
to  determine  that  the  advisory  fees 
charged  to  the  Fund  of  Funds  are  based 
on  services  that  are  in  addition  to  the 
services  provided  under  the  advisory 
contract  of  any  Underlying  Fund.  In 
addition,  to  avoid  the  inference  that  fees 
payable  to  the  Distributor  by  a  Fund  of 
Funds  and  by  Unaffilated  Funds  are 
duplicative,  the  Distributor  will  waive 
fees  otherwise  payable  to  the  Distributor 
by  a  Fund  of  Funds  pursuant  to  transfer 
agent  and  shareholder  servicing 
contracts  and  other  similar  contracts  in 
an  amount  at  least  equal  to  any 
compensation  received  by  the 
Distributor  (including  One  Source 
Service  fees)  from  Unaffiliated  Funds  in 
connection  with  any  investment  by  the 
Fund  of  Funds. 

12.  Applicants  also  state  that  the 
aggregate  sales  charges  and/or 
distribution-related  fees  of  a  Fund  of 
Funds  and  any  Underlying  Fund  in 
which  it  invests  will  not  exceed  the 
limits  set  forth  in  rule  2830  of  the 
Conduct  Rules  of  the  National 
Association  of  Securities  Dealers 
("NASD  Conduct  Rules"),  hi  addition, 
applicants  represent  that  a  Fund  of 
Funds'  prospectus  and  sales  literature 
will  contain  concise,  "plain  English" 
disclosure  designed  to  inform  investors 
of  the  unique  characteristics  of  the  Fund 
of  Funds  structure,  including,  but  not 
limited  to,  its  expense  structure  and  the 
additional  expenses  of  investing  in 
Underlying  Funds. 

13.  Applicants  state  that  the  proposed 
arrangement  will  not  create  an  overly 
complex  fund  structure.  Applicants  note 


that  an  Underlying  Fund  will  be 
prohibited  from  acquiring  securities  of 
any  investment  company  in  excess  of 
the  limits  contained  in  section 
12(d)(1)(A).  except  to  the  extent 
permitted  by  an  exemptive  order 
allowing  an  Underlying  Fund  to 
purchase  shares  of  an  affiliated  money 
market  fund  for  short-term  cash 
management  purposes. 

B.  Section  1 7(a) 

1.  Section  17(a)  of  the  Act  generally 
prohibits  sales  or  purchases  of  securities 
between  a  registered  investment 
company  and  any  affiliated  person  of 
the  company.  Section  2(a)(3)  of  the  Act 
defines  an  "affiliated  person"  of  another 
person  to  include  any  person  5%  or 
more  of  whose  outstanding  voting 
securities  are  directly  or  indirectly 
owned,  controlled,  or  held  with  power 
to  vote  by  the  other  person  and  any 
person  directly  or  indirectly  controlling, 
controlled  by,  or  under  conunon  control 
with  the  other  person. 

2.  Applicants  state  that  the  Funds  of 
Funds  and  the  Affiliated  Funds  might 
be  deemed  to  be  under  common  control. 
Applicants  also  state  that  a  Fund  of 
Funds  and  an  Unaffiliated  Fund  might 
become  affiliated  persons  if  the  Fund  of 
Funds  acquires  more  than  5%  of  the 
Unaffiliated  Fund's  outstanding  voting 
securities.  In  light  of  these  possible 
affiliations,  section  17(a)  could  prevent 
an  Underlying  Fund  from  selling  shares 
to  and  redeeming  shares  from  the  Fund 
of  Funds. 

3.  Section  17(b)  of  the  Act  authorizes 
the  Commission  to  grant  an  order 
permitting  a  transaction  otherwise 
prohibited  by  section  17(a)  if  it  finds 
that:  (a)  The  terms  of  the  proposed 
transaction  are  fair  and  reasonable  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned;  (b)  the 
proposed  transaction  is  consistent  with 
the  policies  of  each  registered 
investment  company  involved;  and  (c) 
the  proposed  trauisaction  is  consistent 
with  the  general  purposes  of  the  Act. 
Section  6(c)  of  the  Act  permits  the 
Commission  to  exempt  any  person  or 
transactions  from  any  provision  of  the 
Act  if  such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

4.  Applicants  submit  that  the 
proposed  arrangement  satisfies  the 
standards  for  relief  under  sections  1 7(b) 
and  6(c>  of  the  Act.  Applicants  state  that 
the  terms  of  the  arrangement  are  fair  and 
reasonable  and  do  not  involve 
overreaching.  Applicants  note  that  the 
consideration  paid  for  the  sale  and 
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redemption  of  shares  of  the  Underlying 
Funds  will  be  based  on  the  net  asset 
values  of  the  Underlying  Funds. 
Applicants  state  that  the  proposed 
arrangement  will  be  consistent  with  the 
policies  of  each  Fund  of  Funds,  as  set 
forth  in  each  Fimd  of  F\mds'  registration 
statement,  and  with  the  general 
purposes  of  the  Act. 

Applicants' Conditioiis 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  (a)  The  Adviser,  (b)  any  person 
controlling,  controlled  by,  or  under 
common  control  with  the  Adviser,  and 
(c)  any  investment  company  and  any 
issuer  that  would  be  an  investment 
company  but  for  section  3(c)(1)  or 
section  3(c)(7)  of  the  Act  advised  by  the 
Adviser  or  any  person  controlling, 
controlled  by,  or  under  common  control 
with  the  Adviser  (collectively,  the 
"Group")  will  not  control  (individually 
or  in  the  aggregate)  an  Unaffiliated  Fund 
within  the  meaning  of  section  2(a)(9)  of 
the  Act.  If,  as  a  result  of  a  decrease  in 
the  outstanding  voting  securities  of  an 
Unaffiliated  Fund,  the  Group,  in  the     ) 
aggregate,  becomes  a  holder  of  more 
than  25%  of  the  outstanding  voting 
securities  of  the  Unaffiliated  Fimd,  the 
Group  will  vote  its  shares  of  the 
Unaffiliated  Fimd  in  the  same 
proportion  as  the  vote  of  all  other 
holders  of  the  Unaffiliated  Fimd's 
shares. 

2.  A  Fund  of  Fimds  and  a  Fimd  of 
Funds  Affiliate  will  not  cause  any 
existing  or  potential  investment  by  the 
Fimd  of  Funds  in  shares  of  an 
Unaffiliated  Fund  to  influence  the  terms 
of  any  services  or  transactions  between 
the  Fund  of  Funds  or  Funds  of  Funds 
Affiliate  and  the  Unaffiliated  Fund  or  an 
Unaffiliated  Fund  Affiliate. 

3.  The  board  of  trustees  of  the  Fund 
of  Funds,  including  a  majority  of  the 
disinterested  trustees,  will  adopt 
procedures  reasonably  designed  to 
assure  that  the  Adviser  is  conducting 
the  investment  program  of  the  Fund  of 
Funds  without  taking  into  account  any 
consideration  received  by  the  Fund  of 
Funds  or  a  Fund  of  Funds  Affiliate  from 
an  Unaffiliated  Fund  or  an  Unaffiliated 
Fund  Affiliate  in  connection  with  any 
services  or  transactions. 

4.  The  board  of  directors  of  each 
Unaffiliated  Fund,  including  a  majority 
of  the  disinterested  directors,  will 
determine  that  any  consideration  paid 
by  the  Unaffiliated  Fund  to  the  Fund  of 
Funds  or  a  Fund  of  Fund  Affiliate  in 
connection  with  any  services  or 
transactions:  (a)  Is  fail  and  reasonable  in 
relation  to  the  nature  and  quality  of  the 
services  and  benefits  received  by  the 


Unaffiliated  Fund;  (b)  is  within  the 
range  of  consideration  that  the 
Unaffiliated  Fund  would  be  required  to 
pay  to  another  unaffiliated  entity  in 
connection  with  the  same  services  or 
transactions;  and  (c)  does  not  involve 
overreaching  on  the  part  of  any  person 
concerned. 

5.  A  Fund  of  Funds  will  not  cause  an 
Unaffiliated  Fund  to  purchase  a  security 
from  any  Affiliated  Underwriting. 

6.  The  board  of  directors  of  an 
Unaffiliated  Fund,  including  a  majority 
of  the  disinterested  directors,  will  adopt 
procedures  reasonably  designed  to 
monitor  any  purchase  of  securities  by  an 
Unaffiliated  Fund  in  an  Affiliated 
Underwriting,  including  any  purchases 
made  directly  from  an  Underwriting 
Affiliate.  The  board  of  directors  wiU 
review  these  purchases  periodically,  but 
no  less  frequently  than  annually,  to 
determine  whether  the  purchases  were 
influenced  by  the  investment  by  the 
Fund  of  Funds  in  shares  of  the 
Unaffiliated  Fund.  The  board  of 
directors  should  consider,  among  other 
things:  (a)  Whether  the  purchases  were 
consistent  with  the  investment 
objectives  and  policies  of  the 
Unaffiliated  Fund:  (b)  how  the 
performance  of  securities  purchased  in 
an  Affiliated  Underwriting  compares  to 
the  performance  of  comparable 
securities  purchased  during  a 
comparable  period  of  time  in 
underwritings  other  than  Affiliated 
Underwritings  or  to  a  benchmark  such 
as  a  comparable  market  index;  and  (c) 
whether  the  amount  of  securities 
purchased  by  the  Unaffiliated  Fund  in 
Affiliated  Underwritings  and  the 
amount  purchased  directly  from  an 
Underwriting  Affiliate  have  changed 
significantly  from  prior  years.  The  board 
of  directors  will  take  any  appropriate 
actions  based  on  its  review,  including, 
if  appropriate,  the  institution  of 
procedures  designed  to  assure  that 
purchases  of  securities  from  Affiliated 
Underwritings  are  in  the  best  interests 
of  shareholders. 

7.  The  Unaffiliated  Fund  will 
maintain  and  preserve  permanently  in 
an  easily  accessible  place  a  written  copy 
of  the  procedures  described  in  the 
preceding  condition,  and  any 
modifications,  and  will  maintain  and 
preserve  for  a  period  not  less  than  six 
years  from  the  end  of  the  fiscal  year  in 
which  any  purchase  from  an  Affiliated 
Underwriting  occurred,  the  first  two 
years  in  an  easily  accessible  place,  a 
written  record  of  each  purchase,  setting 
forth  from  whom  the  securities  were 
acquired,  the  identify  of  the 
underwriting  syndicate's  members,  the 
terms  of  the  purchase,  and  the 


information  or  materials  upon  which 
the  board's  determinations  were  made. 

8.  Prior  to  an  investment  in  shares  of 
an  Unaffiliated  Fund  in  excess  of  the 
limit  in  section  12(d)(1)(F),  the  Fund  of 
Funds  and  the  Unaffiliated  Fund  will 
execute  an  agreement  stating,  without 
limitation,  that  the  Unaffiliated  Fund 
understands  the  terms  and  conditions  of 
the  order  and  agrees  to  fulfill  its 
responsibilities  under  the  order.  At  the 
time  cf  its  investment  in  shares  of  an 
Unaffiliated  Fund  in  excess  of  the  limit 
in  section  12(d)(1)(F),  a  Fund  of  Funds 
will  notify  the  Unaffiliated  Fund  of  the 
investment.  At  such  time,  the  Fund  and 
Funds  also  will  transmit  to  the 
Unaffiliated  Fund  a  list  of  the  names  of 
each  Fund  of  Funds  Affiliates  and 
Underwriting  Affiliate.  The  Fund  of 
Funds  will  notify  the  Unaffiliated  Fund 
of  any  change  to  the  list  as  soon  as 
reasonably  practicable  after  a  change 
occurs.  The  Unaffiliated  Fund  and  the 
Fund  of  Funds  will  maintain  and 
preserve  a  copy  of  the  order,  the 
agreement,  and  the  list  with  any 
updated  information  for  a  period  of  not 
less  than  six  years  from  the  end  of  the 
fiscal  year  in  which  any  investment 
occurred,  the  first  two  years  in  an  easily 
accessible  place. 

9.  Prior  to  approving  any  advisory 
contract  under  section  15  of  the  Act,  the 
board  of  trustees  of  each  Fund  of  Funds, 
including  a  majority  of  the  disinterested 
trustees,  will  find  that  the  advisory  fees 
charged  under  the  contract  are  based  on 
services  provided  that  will  be  in 
addition  to,  rather  than  duplicative  of, 
the  services  provided  under  the 
advisory  contract  of  any  Underlying 
Fund  in  which  the  Funds  of  Funds  may 
invest.  These  findings  and  their  basis 
will  be  recorded  fully  in  the  minute 
books  of  the  appropriate  Fund  of  Funds. 

10.  The  Distributor  will  waive  fees 
otherwise  payable  to  the  Distributor  by 
a  Fimd  of  Funds  pursuant  to  transfer 
agent  and  shareholder  servicing 
contracts  and  other  similar  contracts  in 
an  amount  at  least  equal  to  any 
compensation  received  by  the 
Distributor  (including  OneSource 
Service  fees)  from  Unaffiliated  Funds  in 
connection  with  the  investment  by  a 
Fund  of  Funds  in  the  in  the  Unaffiliated 
Funds. 

11.  Any  sales  charges  and/or 
distribution-related  fees  charged  with 
respect  to  shares  of  a  Fund  of  Funds, 
when  aggregated  with  any  sales  charges 
and/or  distribution-related  fees  paid  by 
the  Fund  of  Funds  with  respect  to  its 
acquisition,  holding,  or  disposition  of 
shares  of  an  Underljdng  Fund,  will  not 
exceed  the  limits  set  forth  in  rule  2830 
of  the  NASD  Conduct  Rules.  If  the  Fund 
of  Funds  and  an  Underlying  Fund  both 
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charge  a  "service  fee"  as  defined  in  rule 
2830,  the  board  of  trustees  of  the  Fund 
of  Funds,  including  a  majority  of  the 
disinterested  trustees,  will  find  that  the 
service  fee  being  paid  by  the  Fund  of 
Funds  to  its  service  providers  is  based 
on  services  that  will  be  in  addition  to, 
rather  than  duplicative  of,  the  services 
provided  to  the  Underlying  Fund. 

12.  No  Underlying  Fund  will  acquire 
securities  of  any  other  investment 
company  in  excess  of  the  limits 
contained  in  section  12(d)(1)(A)  of  the 
Act,  except  to  the  extent  permitted  by 
an  exemptive  order  that  allows  the 
Underlying  Fund  to  purchase  shares  of 
an  affiliated  money  market  fund  for 
short-term  cash  management  pvirposes. 

By  the  Commission. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  99-26253  Filed  10-7-99;  8:45  am] 

BILUNO  CODE  a010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3222;  Amendment 
#1] 

State  of  Connecticut 

In  accordance  with  a  notice  received 
firom  the  Federal  Emergency 
Management  Agency  dated  September 
27, 1999,  the  above-nimibered 
Declaration  is  hereby  amended  to 
establish  the  incident  period  for  this 
disaster  as  beginning  on  September  16, 
1999  and  continuing  through  September 
21, 1999. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
November  21, 1999  and  for  economic 
injury  the  deadline  is  June  23,  2000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  October  1.1999. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  99-26294  Filed  10-7-99;  8:45  am] 
BIUING  CODE  80aS-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3215;  Amendment 

State  of  New  Jersey 

In  accordance  with  notices  received 
from  the  Federal  Emergency 
Management  Agency  dated  September 
18  and  28, 1999,  the  above-nimibered 
Declaration  is  hereby  amended  to 
include  Hunterdon  County,  New  jersey 
as  a  disaster  area  due  to  damages  caused 


by  Hurricane  Floyd.  This  declaration  is 
further  amended  to  establish  the 
incident  period  for  this  disaster  as 
beginning  on  September  16, 1999  and 
continuing  through  September  18, 1999. 

All  coimties  contiguous  to  the  above- 
nanKed  county  have  been  previously 
declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
November  16, 1999  and  for  economic 
injury  the  deadline  is  June  19,  2000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  October  1,1999. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  99-26297  Filed  10-7-99;  8:45  am] 
BILUNG  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3216;  Amendment 
#11 

State  Of  New  York 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency  dated  September 
30, 1999,  the  above-numbered 
Declaration  is  hereby  amended  to 
include  Albany,  Dutchess,  Greene, 
Rensselaer,  Schenectady,  and  Ulster 
Counties  in  the  State  of  New  York  as  a 
disaster  area  due  to  damages  caused  by 
Hurricane  Floyd  beginning  on 
September  16,  1999  and  continuing. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
coimties  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location:  Columbia,  Delaware,  Fulton, 
Montgomery,  Saratoga,  Schoharie,  and 
Washington  Counties  in  New  York; 
Bennington  County,  Vermont;  and 
Berkshire  Coimty,  Massachusetts. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
November  17,  1999  and  for  economic 
injury  the  deadline  is  June  19,  2000. 

The  economic  injury  number  for  the 
State  of  Massachusetts  is  9F1700. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  October  1, 1999. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  99-26296  Filed  10-7-99;  8:45  am] 
BHJJNQ  CODE  a02S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3214;  Amendment 
#11 

Commonwealth  of  Pennsylvania 

In  accordance  with  a  notice  received 
bom  the  Federal  Emergency 
Management  Agency  dated  September 
29,  1999,  the  above-numbered 
Declaration  is  hereby  amended  to 
establish  the  incident  period  for  this 
disaster  as  beginning  on  September  16, 
1999  and  continuing  through  September 
29, 1999. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
November  16, 1999  and  for  economic 
injury  the  deadline  is  June  19,  20(X). 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  October  1.  1999. 
Bernard  Kulik, 

A  ssocia  te  A  dministrator  for  Disaster 
Assistance. 

[FR  Doc.  99-26298  Filed  10-7-99;  8:45  am] 

anuNQ  cooE  «nfr-oi-p 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3219;  Amendment 
#11 

Commonweelth  of  Pennsylvania 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency  dated  September 
27, 1999,  the  above-numbered 
Declaration  is  hereby  amended  to 
include  Dauphin  County,  Pennsylvania 
as  a  disaster  area  due  to  damages  caused 
by  severe  flash  flooding  associated  with 
Tropical  Depression  Dennis  that 
occurred  on  September  6-7,  1999. 

In  addition,  appUcations  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Cumberland,  Lancaster,  Lebanon,  and 
York  in  the  Commonwealth  of 
Pennsylvania  may  be  filed  until  the 
specified  date  at  the  previously 
designated  location. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
November  20.  1999  and  for  economic 
injury  the  deadline  is  June  22,  2000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008] 

Dated:  October  1, 1999. 

Bernard  Kulik, 

Associate  Administrator  for  Disaster 

Assistance. 

[FR  Doc.  99-26300  Filed  10-7-99;  8:45  am] 

BIUMQ  CODE  S02S-01-P 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Diaaatar  #3218;  Amandmant 
#1] 

Stats  of  Soutt)  Carolina 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency  dated  September 
28, 1999,  the  above-numbered 
Declaration  is  hereby  amended  to 
include  Berkeley,  Colleton,  Marion,  and 
Williamsburg  Counties  in  the  State  of 
South  Carolina  as  a  disaster  area  due  to 
damages  caused  by  Hurricane  Floyd 
beginning  on  September  14, 1999  and 
continuing. 

In  addition,  applications  for  economic 
injiuy  loans  frvm  small  businesses 
located  in  the  contiguous  counties  of 
Allendale,  Bamberg,  Beaufort, 
Clarendon,  Florence,  Hampton,  Jasper, 
and  Orangeburg  in  the  State  of  South 
Carolina  may  be  filed  imtil  the  specified 
date  at  the  previously  designated 
location.  Any  coimties  contiguous  to  the 
above-named  primary  counties  and  not 
listed  herein  have  been  previously 
declared. 

All  other  information  remains  the 
same,  i.e..  the  deadline  for  filing 
applications  for  physical  damage  is 
November  19, 1999  and  for  economic 
injury  the  deadline  is  June  21,  2000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  October  1, 1999. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

(PR  Doc.  99-26295  Filed  10-7-99;  8:45  am) 
BNJJNQ  CODE  «nS-01-# 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Diaaatar  «3213;  Amandmant 
#1] 

Commonwaaltti  of  Virginia 

In  accordance  with  notices  received 
from  the  Federal  Emergency 
Management  Agency  dated  September 
23,  26,  and  28, 1999,  the  above- 
numbered  Declaration  is  hereby 
amended  to  include  the  following  areas 
as  a  disaster  area  due  to  damages  caused 
by  Hurricane  Floyd:  The  Independent 
Qties  of  Richmond,  Suffolk  and 
Williamsbiu^,  and  the  Counties  of 
Dinwiddle;  Gloucester,  Halifax,  and 
Mathews.  This  declaration  is  further 
amended  to  establish  the  incident 
period  for  this  disaster  as  beginning  on 
September  13, 1999  and  continuing 
through  September  26, 1999. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 


located  in  the  following  contiguous 
counties  in  Virginia  may  be  filed  until 
the  specified  date  at  the  previously 
designated  location:  Campbell 
(including  the  City  of  Ljmchburg), 
Charlotte,  Mecklenberg,  Nottoway,  and 
Pittsylvania  (including  the  City  of 
Danville). 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
November  16, 1999  and  for  economic 
injury  the  deadline  is  June  19,  2000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  October  1, 1999. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  99-26299  Filed  10-7-99;  8:45  am] 

BILUNG  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Licanaa  No.  02A)2-0366] 

Edwards  Capital  Corporation;  Notice  of 
Surrender  of  Ucense 

Notice  is  hereby  given  that  Edwards 
Capital  Corporation  ("ECC").  437 
Madison  Avenue,  New  York,  New  York 
10022,  has  surrendered  its  license  to 
operate  as  a  small  business  investment 
company  under  the  Small  Business 
Investment  Act  of  1958,  as  amended 
(the  "Act").  ECC  was  licensed  by  the 
U.S.  Small  Business  Administration  on 
Jime  22, 1979. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  thereunder,  the  surrender 
.of  the  license  was  accepted  on 
September  1, 1999,  and  accordingly,  all 
rights,  privileges,  and  franchises  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  September  24, 1999. 
Don  A.  Christensen, 
Associate  Administrator  for  Investment. 
(FR  Doc.  99-26292  Filed  10-7-99;  8:45  am) 

BNXING  CODE  802S-01-f> 


SMALL  BUSINESS  ADMINISTRATION 
[LIcanae  No.  02/02-5388] 

Transportation  Capital  Corporation; 
Notice  of  Surrender  of  Ucenaa 

Notice  is  hereby  given  that 
Transportation  Capital  Corporation 
("TCC").  437  Madison  Avenue,  New 
York,  New  York  10022,  has  surrendered 
its  license  to  operate  as  a  small  business 
investment  company  under  the  Small 


Business  Investment  Act  of  1958,  as 
amended  (the  "Act").  TCC  was  licensed 
by  the  U.S.  Small  Business 
Administration  on  June  23, 1980. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  thereunder,  the  surrender 
of  the  license  was  accepted  on 
September  1, 1999,  and  accordingly,  all 
rights,  privileges,  and  franchises  derived 
'  therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  September  24, 1999. 
Don  A.  Christensen, 
Associate  Administrator  for  Investment. 
[FR  Doc.  99-26291  Filed  10-7-99;  8:45  am] 

BILUNG  CODE  S02S-01-P 


SMALL  BUSINESS  ADMINISTRATION 
[Licanaa  No.  02/02-52881 

TSG  Ventures  LP;  Notice  of  Surrender 
of  License 

Notice  is  hereby  given  that  TSG 
Ventures  LP  ("TSG")  177  Broad  Street, 
12th  Floor,  Stamford,  Coimecticut 
06901,  has  surrendered  its  license  to 
operate  as  a  small  business  investment 
company  under  the  Small  Business 
Investment  Act  of  1958,  as  amended 
(the  "Act").  TSG  was  licensed  by  the 
U.S.  Small  Business  Administration  on 
May  7, 1971. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  thereunder,  the  surrender 
of  the  license  was  accepted  on  October 
28, 1998,  and  accordingly,  all  rights, 
privileges,  and  franchises  derived 
therefitim  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  September  24, 1999. 
Don  A.  Christensen, 
Associate  Administrator  for  Investment. 
[FR  Doc.  99-26293  Filed  10-7-99;  8:45  am] 
BILLINQ  CODE  S02S-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[USCG-1999-6311] 

National  Boating  Safety  Activities: 
Funding  for  National  Nonprofit  Public 
Sorvice  Organizations 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  availability. 

summary:  The  Coast  Guard  seeks 
applications  for  grants  and  cooperative 
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agreements  from  national 
nongovernmental,  nonprofit,  public 
service  organizations.  These  grants  and 
cooperative  agreements  would  be  used 
to  fund  projects  on  various  subjects 
promoting  boating  safety  on  the  national 
level.  This  notice  provides  information 
about  the  grant  and  cooperative 
agreement  application  process  and  some 
of  the  subjects  of  particular  interest  to 
the  Coast  Guard. 

DATES:  Application  packages  may  be 
obtained  on  or  after  October  8,  1999. 
Proposals  for  the  fiscal  year  2000  grant 
cycle  must  be  received  before  4:30  p.m. 
eastern  time,  January  17,  2000. 
ADDRESSES:  Application  packages  may 
be  obtained  by  calling  the  Coast  Guard 
Infoline  at  800-368-5647.  Submit 
proposals  to:  Commandant  (G-OPB-1). 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Room  3100, 
Washington,  DC  20593-0001.  This 
notice  is  available  from  the  Coast  Guard 
Infoline  and  on  the  Internet  at  http:// 
dms.dot.gov  or  at  the  W«b  Site  for  the 
Office  of  Boating  Safety  at  http:// 
www.uscgboating.org. 
FOR  FURTHER  INFORMATK)N  CONTACT:  Mr. 
Albert  Marmo  or  Ms.  Vickie  Hartberger, 
Office  of  Boating  Safety,  U.S.  Coast 
Guard  (G-OPB-1/room  3100),  2100 
Second  Street,  SW,  Washington,  DC 
20593-0001;  202-267-0950  or  202- 
267-0974.  For  questions  on  viewing,  or 
submitting  material  to,  the  docket, 
contact  Dorothy  Walker.  Chief.  Dockets, 
Department  of  Transportation,  202-366- 
9329. 

SUPPl£IIENTARY  INFORMATION:  Title  26, 
United  States  Code,  section  9504, 
establishes  the  Boat  Safety  Account  of 
the  Aquatic  Resources  Trust  Fund.  From 
this  trust  fund,  the  majority  of  funds  are 
allocated  to  the  States,  and  up  to  5%  of 
these  funds  may  be  distributed  by  the 
Coast  Guard  for  grants  and  cooperative 
agreements  to  national,  nonprofit, 
public  service  organizations  for  national 
boating  safety  activities.  It  is  anticipated 
that  $2,950,000  will  be  available  for 
fiscal  year  2000.  Thirty-five  awards 
totaling  $2,942,080  were  made  in  fiscal 
year  1999  ranging  from  $9,000  to 
$435,000.  Nothing  in  this 
annoimcement  should  be  construed  as 
committing  the  Coast  Guard  to  dividing 
available  funds  among  qualified 
applicants  or  awarding  any  specified 
amount. 

It  is  anticipated  that  several  awards 
will  be  made  by  the  Director  of 
Operations  Policy,  U.S.  Coast  Guard. 
Applicants  must  be  national, 
nongovernmental,  nonprofit,  public 
service  organizations  and  must  establish 
that  their  activities  are,  in  fact,  national 
in  scope.  An  application  package  may 


be  obtained  by  writing  or  calling  the 
point  of  contact  listed  in  ADDRESSES  on 
or  after  October  8, 1999.  The  application 
package  contains  all  necessary  forms,  an 
explanation  of  how  the  grant  program  is 
administered,  and  a  checklist  for 
submitting  a  grant  application.  Specific 
information  on  organization  eligibility, 
proposal  requirements,  award 
procedures,  and  financial 
administration  procedures  may  be 
obtained  by  contacting  the  person  listed 
in  FOR  FURTHER  INFORMATION  CONTACT. 

Prospective  grantees  may  propose  up 
to  a  five-year  grant  with  twelve-month 
(fiscal  year)  increments.  In  effect,  an 
award  would  be  made  for  the  first  year 
and  thereafter  renewal  is  optional.  Each 
annual  increment  would  not  be 
guaranteed.  Under  a  continuation 
(multi-year)  grant  type  of  award  the 
Coast  Guard  agrees  to  support  a  grant 
project  at  a  specific  level  of  effort  for  a 
specified  period  of  time,  with  a 
statement  of  intention  to  provide  certain 
additional  futiire  support,  provided 
funds  become  available,  the  achieved 
results  warrant  further  support,  and  are 
in  support  of  the  needs  of  the 
government.  Award  of  continuation 
grants  will  be  made  on  a  strict  case  by 
case  basis  to  assist  planning  certain 
large  scale  projects  and  ensure 
continuity.  Procedures  also  provide  for 
awarding  noncompetitive  grants  or 
cooperative  agreements  on  a  case  by 
case  basis.  This  authority  is  judiciously 
used  to  fund  recurring  aimual  projects 
or  events  which  can  only  be  carried  out 
by  one  organization,  and  projects  that 
present  targets  of  opportunity  for  timely 
action  on  new  or  emerging  program 
requirements  or  issues.  The  following 
list  includes  items  of  specific  interest  to 
the  Coast  Guard,  however,  potential 
applicants  should  not  be  constrained  by 
the  list.  We  welcome  any  initiative  that 
can  help  to  reduce  recreational  boating 
deaths,  injuries  or  property  damage.  We 
have  a  high  interest  in  initiatives  that 
focus  on  recreational  fishermen, 
canoeists,  kayakers,  and/or  personal 
watercraft  operators.  Some  project  areas 
of  continuing  and  particular  interest  for 
grant  funding  include  the  following. 

1.  Develop  and  Conduct  a  National 
Annual  Safe  Boating  Campaign 

The  Coast  Guard  seeks  a  grantee  to 
develop  and  conduct  the  year  2001 
National  Annual  Safe  Boating  Campaign 
that  targets  specific  boater  market 
segments  and  recreational  boating  safety 
topics.  This  year-round  campaign  must 
support  the  organizational  objectives  of 
the  Recreational  Boating  Safety  Program 
to  save  lives,  reduce  the  number  of 
boating  accidents  and  associated  health 
care  costs,  as  well  as  support  the 


nationwide  grassroots  activity  of  the 
many  volimteer  groups  who  coordinate 
local  media  events,  education  programs, 
and  public  awareness  activities. 
Products  must  include,  but  are  not 
limited  to:  situation  analysis,  post 
campaign  component  evaluation 
processes,  measures  of  effectiveness, 
marketing  strategy,  distribution  plan, 
and  final  report.  All  print,  audio  and 
video  material  must  be  designed  to 
emphasize  multiple  year-round  boating 
safety  and  accident  prevention 
messages.  Highlights  of  the  calendar 
year  2001  national  campaign  will  be 
special  select  materials  and  activities  to 
support  National  Safe  Boating  Week  and 
other  selected  national  boating  safety 
events.  The  major  focus  of  the  campaign 
will  be  to  affect  the  behavior  of  all 
boaters  to  increase  wearing  of  Personal 
Flotation  Devices  (PFDs)  [with  special 
emphasis  on  use  by  children,  paddlers, 
hunters  and  anglers,  and  users  of 
personal  watercraft]  and  the  dangers  of 
boating  while  under  the  influence  (BUI) 
of  alcohol  or  drugs.  The  hunters, 
anglers,  paddlers  and  personal 
watercraft  user  components  should 
reflect  the  statistical  risks  associated 
with  fishing  activities,  falls  overboard, 
cold  water  immersion,  and  failure  to 
wear  a  PFD.  An  established  portion  of 
allocated  grant  funds  must  support  a 
National  Boating  Accident  Reporting 
Awareness  Program  that  is  designed  to 
reach  all  boaters  with  a  message  on  the 
importance  of  reporting  boating 
accidents.  Efforts  will  also  be 
coordinated,  year-roimd,  with  other 
national  transportation  safety  activities 
and  special  media  events,  in  particular 
those  which  focus  on  the  prevention  of 
operating  a  boat  under  the  influence  of 
alcohol  or  drugs.  Point  of  Contact:  Ms. 
Jo  Calkin.  202-267-0994. 

2.  Develop  and  Conduct  a  National 
Recreational  Boating  Safety  Outreach 
and  Awareness  Conference 

The  Coast  Guard  seeks  a  grantee  to 
plan,  implement,  and  conduct  a 
National  Recreational  Boating  Safety 
Outreach  and  Awareness  Conference. 
This  conference  must  support  the 
organizational  objectives  of  the 
Recreational  Boating  Safety  Program  to 
save  lives,  reduce  the  number  of  boating 
accidents,  and  lower  associated  health 
care  costs.  The  overall  conference  focus 
should  have  promotional  strategies 
which  address  the  following  specific 
targeted  audiences:  paddlers,  anglers 
and  hunters,  and  personal  watercraft 
users.  The  conference  should  be 
scheduled  to  be  conducted  during  the 
spring  of  2001  and  be  held  concurrent 
or  consecutively  with  additional  major 
national  recreational  and/or  boating 
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safety  and  aquatic  symposiums.  The 
design  of  the  conference  should 
enhance  the  awareness  and 
development  of  paid  and  volunteer 
professionals;  national,  state,  and  local 
boating  safety  program  organization 
leaders;  waterway  managers  and 
indtistry  specialists.  It  should  provide  a 
unifying  link  between  local  or  regional 
programs  and  those  on  the  national 
level.  The  conference  should  be  a 
collaborative  effort  of  national 
organizations  interested  in  the 
bc^ennent  of  boating  and  aquatic  safety 
and  should  include,  but  not  be  limited . 
to,  plenary  sessions,  hands-on 
workshops,  and  the  distribution  of  a 
post  conference  report  (publication) 
describing  the  activities  of  the 
conference.  Products  shoidd  include, 
but  are  not  limited  to,  specific  program 
tasks,  evaluation  processes,  measures  of 
effectiveness,  marketing  strategy,  and 
final  report.  Point  of  Contact:  Ms.  Jo 
Calkin,  202-267-0994. 

3.  State/Federal/Bcatiiig  Organizations 
CooperatiTe  Paiinering  Efforts 

The  Coast  Guard  seeks  grantees  to 
provide  programs  to  encourage  greater 
participation  and  uniformity  in  boating 
safety  efforts.  Applicants  would  provide 
a  forum  to  encourage  greater  uniformity 
of  boating  laws  and  regulations, 
reciprocity  among  jurisdictions,  and 
closer  cooperation  and  assistance  in 
developing,  administering,  and 
enforcing  Federal  and  State  laws  and 
regulations  pertaining  to  boating  safety. 
Point  of  Contact:  Ms.  Sandy  Brown, 
202-267-6010. 

4.  Voluntary  Standards  Development 
Support 

The  Coast  Guard  seeks  a  grantee  to 
carry  out  a  program  to  encoiuage  active 
participation  by  members  of  the  public 
and  other  qiialified  persons  in  the 
development  of  technically  sound 
volimtary  safety  standards  for  boats  and 
associated  equipment.  Point  of  Contact: 
Mr.  Peter  Eikenberry,  202-267-6984. 

5.  Develop  and  Conduct  Boating 
Accident  Seminars 

The  Coast  Guard  seeks  a  grantee  to 
develop,  provide  instructional  material, 
and  conduct  training  courses 
nationwide  for  boating  accident 
investigators,  including  three  courses  at 
the  U.S.  Coast  Guard  Reserve  Training 
Center  in  Yorktown,  Virginia.  Point  of 
Contact:  Mr.  Rick  Gipe,  202-267-0985. 

6.  National  Estimate  of  Personal 
Flotation  Devices  (PFDs)  Wear  Rate 

Coast  Guard  seeks  a  grantee  to 
develop  a  statisticailly  valid  national 
estimate  and  evaluation  of  wear  rates  of 


PFDs  by  recreational  boaters.  Wear  rate 
should  be  determined  by  actual 
observation  of  boaters  rather  than  other 
means  such  as  surveys.  Special 
emphasis  should  be  placed  on 
identifying  inland  fishermen.  Point  of 
Contact:  LCDR  Rick  Sparacino,  202- 
267-0976. 

7.  Human  Factors  and  Risk 
Management  in  Recreational  Boating 
Applications 

The  Coast  Guard  seeks  a  grantee  to 
apply  risk  analysis  and  risk 
management  techniques  in  the 
recreational  boating  arena  to  identify 
and  characterize  the  human  factors  and 
risk  involved  with  the  recreational 
boating  experience,  including  operator 
controlled  factors,  boat  characteristics, 
safety  equipment,  and  operator  safety 
awareness.  The  grantee  shall  identify 
operator  and/ or  equipment 
interventions  and  develop  methodology 
to  eliminate  or  mitigate  risk  factors. 
Point  of  Contact:  Mr.  Phil  Cappel,  202- 
267-0988. 

8.  Redesign  of  Personal  Flotation 
Device  (PFD)  Labels 

The  Coast  Guard  seeks  a  grantee  to 
redesign  the  labels  affixed  to  Personal 
Flotation  Devices  (PFDs).  The  final  label 
designs  for  each  of  the  five  (05)  types  of 
PFDs  would  incorporate  icons  to  show 
the  applicability  of  that  type  of  PFD  as 
well  as  icons  to  communicate  special 
uses  and/or  restrictions.  The  grantee 
would  be  expected  to  work  with  various 
organizations  to  gather  and  prioritize 
the  information  that  needs  to  be 
conveyed  by  the  label,  develop  the 
label,  perform  comprehension  testing  of 
each  label  element  and  design,  and 
prepare  a  deliverable  in  the  form  of  a 
draft  standard  to  be  delivered  to  the 
Standards  Technical  Panel  for  PFDs  at 
Underwriters  Laboratories.  Point  of 
Contact:  Mr.  Rick  Gipe,  202-267-0985. 

9.  Sailing  Lessons  Learned 

The  Coast  Guard  seeks  a  grantee  to 
review  reports  and  articles  on  major 
offshore  sailing  incidents  over  the  last 
several  years,  review  actions  taken  by 
various  U.S.  organizations  to  date  and 
make  recommendations  for  additional 
actions  to  improve  sailboat  safety  in 
racing  and  non-racing  environments  in 
the  United  States  and  aboard  U.S. 
flagged  sailboats.  Point  of  Contact:  Mr. 
Carlton  Perry,  202-267-0979. 

10.  Global  Maritime  Distress  and  Safiety 
System  Education 

The  Coast  Guard  seeks  a  grantee  to 
develop  training  aids  and  a  training 
program  to  educate  the  recreational 
boating  public  on  the  Global  Maritime 


Distress  and  Safety  System  (GMDSS). 
The  training  program  and  training  aids 
shall  incorporate  the  history  of  GMDSS, 
a  siunmary  of  its  component  systems, 
the  definition  of  GMDSS  Sea  Areas,  as 
well  as  the  equipment  carriage 
requirements  for  mandatory  (SOLAS- 
class)  vessels.  The  program  should 
address  the  discontinuance  of  certain 
radio  guards  on  GMDSS  compliant 
vessels,  and  the  potential  difficulties 
non-GMDSS  equipped  recreational 
boaters  may  encoimter  in  trying  to 
establish  communications  with  such 
vessels  in  the  future.  In  addition  to 
providing  this  background,  the  program 
should  focus  on  the  aspect  of  GMDSS 
most  likely  to  be  used  by  recreational 
boaters  in  the  future,  i.e.,  VHF-FM 
Digital  Selective  Calling  (DSC).  The 
program  should  also  emphasize  the  time 
frame  for  construction  of  the  U.  S.  Coast 
Guard's  infi-astructure  for  VHF-FM 
DSC,  currently  slated  for  completion  in 
2005  as  part  of  the  National  Distress  and 
Response  System  Modernization  Project 
(NDRSMP).  Point  of  Contact:  LT  Robert 
Schambier,  202-267-6702. 

11.  Boating  Safiety  Problem-Specific 
Outreach 

The  Coast  Guard  seeks  a  grantee  to 
develop  an  informational  package 
dealing  with  several  safety  issues, 
inducing  carbon  monoxide  dangers, 
propeller  injury  prevention,  off  throttle 
steering  properties  and  others  to  be 
specified.  The  information  would  be 
reproducible  in  pamphlet  form  as  well 
as  in  format  for  inclusion  on  a  web  site 
and  focused  elements  of  the  year-roimd 
national  campaign.  Point  of  Contact:  Ms. 
Diane  Schneider,  202-267-1196. 

12.  Off-Throttle  Steering  of  Jet-pump 
Propelled  Craft 

The  Coast  Guard  seeks  a  grantee  to 
identify  available  and  emerging 
technology/methodology  in  the  area  of 
off-throttle  steering  of  jet-pimip 
propelled  craft,  and  conduct  testing  on 
those  items/methods  that  are 
determined  to  be  most  effective.  Point  of 
Contact:  Mr.  Gary  Larimer,  202-267- 
0986. 

13.  Measures  of  Effectiveness  for  State 
Grants 

The  Coast  Guard  seeks  a  grantee  to 
develop  common  measures  of 
effectiveness  (MOEs)  that -could  be  used 
to  evaluate  the  overall  effectiveness  of 
the  Coast  Guard  grant  program  for  State 
recreational  boating  safety  programs. 
The  grantee  would  evaluate  existing 
MOEs  used  in  various  States,  research 
best  business  practices,  and  develop 
methodology  associated  with  MOEs. 
The  information  would  be  disseminated 
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to  the  States  to  assist  their  evaluation  of 
the  effectiveness  of  their  individual 
programs.  Point  of  Contact:  Mr.  Bruce 
Schmidt,  202-267-0955. 

Potential  grantees  should  focus  on 
partnership,  i.e.,  exploring  other 
sources,  linkages,  in-kind  contributions, 
cost  sharing,  and  partnering  with  other 
organizations  or  corporations.  You  may 
obtain  a  more  detailed  discussion  of 
specific  projects  of  interest  to  the  Coast 
Guard  by  contacting  the  Coast  Guard 
Infoline  at  800-368-5647  and 
requesting  a  copy  of  a  specific  proposal. 
We  also  encourage  proposals  addressing 
other  boating  safety  concerns.  The 
Boating  Safety  Financial  Assistance 
Program  is  listed  in  section  20.005  of 
the  Catalog  of  Federal  Domestic 
Assistance. 

Dated:  October  1,1999. 
Terry  M.  Cross, 

Rear  Admiral.  U.  S.  Coast  Guard.  Assistant 
Commandant  for  Operations  Acting. 
(FR  Doc.  99-26353  Filed  10-7-99;  8:45  am] 
BILUNG  CODE  4910-1S-U 


DEPARTMErfT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  Information  Collection  Activity 
Under  0MB  Review 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (0MB)  for 
extension  of  currently  approved 
collections.  The  ICR  describes  the 
nature  of  the  information  collection  and 
its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
published  on  May  6, 1999,  [FR  64,  page 
24447). 

DATES:  Comments  must  be  submitted  on 
or  before  November  8, 1999.  A  comment 
to  OMB  is  most  effective  if  OMB 
receives  it  within  30  days  of 
publication. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Street  on  (202)  267-9895. 
SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  Part  121— Operating 
Requirements:  Domestic,  Flag,  and 
Supplemental  Operations. 


Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  2120-0008. 

Forms(s):  FAA  Form  8070-1. 

Affected  Public:  Estimated  146,  14 
CFR  Part  121  Operators. 

Abstract:  Eacn  operator  who  seeks  to 
obtain,  or  is  in  possession  of,  an  air 
carrier  operating  certificate  must 
comply  with  the  requirements  of  14  CFR 
Part  121  in  order  to  maintain  data  which 
is  used  to  determine  if  the  air  carrier  is 
operating  in  accordance  with  minimum 
safety  standards. 

Estimated  Annual  Burden  Hours: 
1,268,856  burden  hours. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-17th  Street,  NW., 
Washington,  DC  20503,  Attention:  FAA 
Desk  Officer. 

Comments  Are  Invited  On 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Department,  including  whether  the 
information  will  have  practical  utility; 
the  accuracy  of  the  Department's 
estimate  of  the  burden  of  the  proposed 
information  collection;  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

Issued  in  Washington,  DC,  on  October  5, 
1999. 

Steve  Hopkins, 

Manager,  Standards  and  Information 
Division,  APF-100. 
{FR  Doc.  99-26374  Filed  10-7-99;  8:45  am] 

BttJJNG  CODE  4»10-17-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatration 
[Docket  No.  29802] 

Airport  Privatization  Pilot  Program 

agency:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Notice  of  Acceptance  for 
Review:  Preliminary  Application  for 
San  Diego  Brown  Field,  San  Diego, 
California. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  has  completed  its 
review  of  the  San  Diego  Brown  Field 
(SDM)  preliminary  application  for 
participation  in  the  airport  privatization 
pilot  program.  The  preliminary 
application  is  accepted  for  review,  with 


a  filing  date  of  September  1. 1999.  The 
City  of  San  Diego,  the  airport  sponsor, 
may  submit  a  final  application  to  the 
FAA  for  exemption  under  the  pilot 
program.  49  U.S.C.  47134  establishes  an 
airport  privatization  pilot  program  and 
auUiorizes  the  Department  of 
Transportation  to  grant  exemptions  from 
certain  Federal  statutory  and  regulatory 
requirements  for  up  to  five  airport 
privatization  projects.  The  application 
procedures  require  the  FAA  to  publish 
a  notice  in  the  Federal  Register  after 
review  of  a  preliminary  application.  The 
FAA  must  publish  a  notice  of  receipt  of 
the  final  application  in  the  Federal 
Register  for  public  review  and  comment 
for  a  sixty-day  period.  The  SDM 
preliminary  application  is  available  for 
public  review  in  the  Federal  Aviation 
Administration,  Office  of  Chief  Counsel, 
Attention:  Rules  Docket  (AGC-200), 
Docket  No.  28895,  800  hidependence 
Avenue,  SW..  Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  C.  Willis  (202-267-8741)  Airport 
Compliance  Division,  AAS-400,  Federal 
Aviation  Administration,  800 
Independence  Ave.,  SW.,  Washington, 
DC  20591. 

SUPPLEMENTARY  INFORMATION: 

Introduction  and  Background 

Section  149  of  the  Federal  Aviation 
Administration  Authorization  Act  of 
1996,  Public  Law  104-264  (October  9, 
1996)  (1996  Reauthorization  Act),  adds 
a  new  §47134  to  Title  49  of  the  U.S. 
Code.  Section  47134  authorizes  the 
Secretary  of  Transportation,  and 
through  delegation,  the  FAA 
Administrator,  to  exempt  a  sponsor  of  a 
public  use  airport  that  has  received 
Federal  assistance,  fit}m  certain  Federal 
requirements  in  connection  with  the 
privatization  of  the  airport  by  sale  or 
lease  to  a  private  party.  Specifically,  the 
Administrator  may  exempt  the  sponsor 
from  all  or  part  of  the  requirements  to 
use  airport  revenues  for  airport-related 
purposes,  to  pay  back  a  portion  of 
Federal  grants  upon  the  sale  of  an 
airport,  and  to  return  airport  property 
deeded  by  the  Federal  Government 
upon  transfer  of  the  airport.  The 
Administrator  is  also  authorized  to 
exempt  the  private  purchaser  or  lessee 
from  the  requirement  to  use  all  airport 
revenues  for  airport-related  purposes,  to 
the  extent  necessary  to  permit  the 
ptirchaser  or  lessee  to  earn 
compensation  from  the  operations  of  the 
airport. 

On.September  16, 1997,  the  Federal 
Aviation  Administration  issued  a  notice 
of  procedures  to  be  used  in  applications 
for  exemption  imder  Airport 
Privatization  Pilot  Program  (62  FR 
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48693).  A  request  for  participation  in 
the  Pilot  Program  must  be  initiated  by 
the  filing  of  either  a  preliminary  or  final 
application  for  exemption  with  the 
FAA. 

The  City  of  San  Diego  has  selected  a 
private  operator.  The  filing  date  of  this 
preliminary  application  is  September  1 , 
1999,  the  date  of  the  last  submittal 
revising  the  application.  The  City  may 
negotiate  an  agreement  with  the  private 
operator  and  submit  a  final  application 
to  the  FAA  for  exemption. 

If  FAA  accepts  the  final  application 
for  review,  the  application  will  be 
published  in  the  Federal  Register  for 
public  review  and  comment  for  a  sixty- 
day  period. 

Issued  in  Washington.  DC  on  September 
30, 1999. 

LouiM  E.  Maillett, 

Acting  Associate  Administrator  for  Airports. 
[PR  Doc.  99-26373  Filed  10-7-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Williamson,  Travis,  Caldwell  and 
Guadalupe  Counties,  TX 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  new  location 
highway/toUway  facility,  designated  as 
State  Highway  130,  in  Williamson, 
Travis,  Caldwell  and  Guadalupe 
Counties,  Texas.  This  notice  supersedes 
any  and  all  previous  notices  pertaining 
to  proposed  State  Highway  130 
(Segments  A,  B  or  C  including  Federal 
Register  172  [9-4-98];  Federal  Register 
191  [lQ-2-98]  Federal  Register  230  [12- 
1-981). 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  C.  Waidehch,  District  Engineer, 
Federal  Highway  Administration,  Room 
850  Federal  Building,  300  East  8th 
Street,  Austin,  Texas  78701  Telephone: 
(512)  916-5988.  David  C.  Kopp,  P.E., 
Texas  Turnpike  Authority  Division, 
Texas  Department  of  Transportation, 
125  E.  11th  Street,  Austin  Texas  78701- 
2483  Telephone:  (512)  936-0980. 
SUPPLEMENTARY  INFORMATION:  State 
Highway  130,  as  currently  envisioned, 
is  a  proposed  controlled  access  highway 
which  will  extend  from  IH  35  at  State 
Highway  195  north  of  Georgetown  in 
Williamson  Coimty,  Texas,  to  IH  10  near 
Seguin  in  Guadalupe  Coimty,  Texas. 


State  Highway  130  will  be  located 
generally  parallel  to  and  east  of 
Interstate  Highway  35  and  the  urban 
areas  of  Austin,  San  Marcos,  and  New 
Braunfels.  The  total  length  of  the 
proposed  facility  is  approximately  90 
miles.  The  proposed  State  Highway  130 
facility  is  being  developed  by  the  FHWA 
in  cooperation  with  the  Texas  Turnpike 
Authority  Division  (TTA)  of  the  Texas 
Department  of  Transportation.  Previous 
Notices  for  State  Highway  130,  which 
were  published  in  the  Federal  Register, 
the  Texas  Register  and  newspapers 
having  general  circulation  in  the  project 
area,  indicated  that  State  Highway  130 
would  be  developed  in  three 
independent  segments  and  that  an 
environmental  impact  statement  would 
be  prepared  for  each  of  the  three 
segments.  Subsequent  to  publication  of 
those  notices,  FHWA  and  TTA  decided 
to  prepare  a  single  environmental 
impact  statement  addressing  State 
Highway  130  in  its  entirety.  This  Notice 
serves  to  announce  that  recent  decision 
and  FHWA's  intent  to  prepare,  in 
cooperation  with  TTA,  one 
environmental  impact  statement  for 
State  Highway  130  within  the  limits 
described  above.  All  previous  notices 
pertaining  to  State  Highway  130  are 
hereby  superseded. 

The  purpose  of  proposed  State 
Highway  130  is  to  relieve  congestion  on 
Interstate  Highway  35  and  other  major 
transportation  facilities  within  the 
Austin-San  Antonio  corridor,  improve 
mobility,  and  increase  accessibility  to 
important  public  facilities. 

A  major  investment  study,  addressing 
the  entire  length  of  proposed  State 
Highway  130,  was  endorsed  in  July 
1997  by  the  Austin  Transportation 
Study  Policy  Advisory  Committee  (now 
known  as  the  Capital  Area  Metropolitan 
Planning  Organization),  the 
metropolitan  planning  organization  for 
the  Austin,  Texas  area. 

The  proposed  facility  is  being 
planned  as  a  toll  road  candidate;  thus, 
in  conjunction  with  the  EIS  and 
selection  of  a  preferred  alternative,  TTA 
will  conduct  a  toll  feasibility  study  to 
evaluate  the  viability  of  developing  the 
selected  alternative  as  a  toll  road  and 
financing  it,  in  whole  or  in  part,  through 
the  issuance  of  revenue  bonds.  The  toll 
road  designation  will  not  influence  the 
selection  of  a  preferred  alternative. 
Proposed  alternatives,  including 
alternative  alignments,  will  be  evaluated 
for  how  well  tibey  meet  the  stated 
purpose  and  need  for  the  proposed 
action.  Any  impacts  owing  to  the  toll 
road  designation  will  be  discussed  in 
the  environmental  impact  statement. 

The  draft  EIS  will  address  a  build 
alternative  including  multiple 


alternative  alignments  along  existing 
and  new  location  rights-of-way.  Taking 
no  action,  or  the  "no  build"  alternative, 
will  also  be  evaluated  in  the  EIS. 

Impacts  caused  by  construction  of  and 
operation  of  State  Highway  130  will 
vary  according  to  the  alternative 
selected.  Generally,  the  projeet  may 
include  construction  impacts,  socio- 
economic impacts  and  impacts  to  the 
natural  and  built  environment. 

Letters  describing  the  proposed  action 
and  soliciting  comments  have  been  sent 
to  appropriate  Federal,  State  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  interest  in  the  proposal. 
Numerous  public  meetings  have  been 
held  for  State  Highway  130.  The  most 
recent  meetings  were  held  on  February 
3, 1998,  at  Hopewell  Middle  School  in 
Round  Rock,  Texas;  November  5, 1998, 
at  Barbara  Jordan  Elementary  School  in 
Austin,  Texas;  December  2, 1998,  at  the 
Seguin  Coliseum  in  Seguin,  Texas;  and 
on  December  8, 1998,  at  Plum  Creek 
Elementary  School  in  Lockhart,  Texas. 
At  these  and  previous  meetings,  public 
comments  on  the  proposed  action  and 
alternatives  were  requested. 

Public  hearings  on  the  proposed 
action  will  be  held  after  publication  of 
the  Draft  EIS.  Public  notice  will  be  given 
of  the  time  and  place  of  the  hearings. 
The  Draft  EIS  will  be  available  for 
public  and  agency  review  and  comment 
prior  to  the  public  hearings. 

To  ensure  that  the  full  range  of  issues 
related  to  proposed  State  Hi^way  130 
are  addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  parties.  Comments 
or  questions  concerning  this  proposed 
action  and  the  EIS  should  be  directed  to 
the  FHWA  or  TTA  at  the  addresses 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 

Program  Number  20.205,  Highway  Research. 

Planning  and  Construction.  The  regulations 

implementing  Executive  Order  12372 

regarding  intergovernmental  consultation  of 

Federal  programs  and  activities  apply  to  this 

program) 

Walter  C.  Waideiich, 

District  Engineer,  Austin,  Texas. 

[PR  Doc.  99-26241  Filed  10-7-99;  8:45  am] 
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Federal  Highway  Administration 
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Qualification  of  Drivers;  Exemption 
Applications;  Vision 

AGENCY:  Federal  Highway 
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ACTION:  Notice  of  petitions  and  intent  to 
grant  applications  for  exemption; 
request  for  comments. 

SUMMARY:  This  notice  announces  the 
FHWA's  preliminary  determination  to 
grant  the  applications  of  40  individuals 
for  an  exemption  from  the  vision 
requirements  in  the  Federal  Motor 
Carrier  Safety  Regulations  (FMCSRs). 
Granting  the  exemptions  will  enable 
these  individuals  to  qualify  as  drivers  of 
commercial  motor  vehicles  (CMVs)  in 
interstate  commerce  without  meeting 
the  vision  standard  prescribed  in  49 
CFR  391.41(b)(10). 

DATES:  Comments  must  be  received  on 
or  before  November  8,  1999. 
ADDRESSES:  Your  wrritten,  signed 
comments  must  refer  to  the  docket 
number  at  the  top  of  this  document,  and 
you  must  submit  the  comments  to  the 
Docket  Clerk,  U.S.  DOT  Dockets.  Room 
PL-401,  400  Seventh  Street.  SW., 
Washington,  DC  20590-0001.  All 
comments  vdll  be  available  for 
examination  at  the  above  address 
between  9  a.m.  and  5  p.m.,  e.t.,  Monday 
through  Friday,  except  Federal  holidays. 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  vision 
exemptions  in  this  notice,  Ms.  Sandra 
Zywokarte,  Office  of  Motor  Carrier 
Research  and  Standards,  (202)  366- 
2987;  for  information  about  legal  issues 
related  to  this  notice,  Ms.  Judith 
Rutledge,  Office  of  the  Chief  Counsel, 
(202)  366-0834.  Federal  Highway 
Administration.  Department  of 
Transportation.  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  may  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PLr401,  by  using  the 
universal  resource  locator  (URL): 
http://dins.dot.gov.  It  is  available  24 
hours  each  day,  365  days  each  year. 
Please  follow  the  instructions  online  for 
more  information  and  help. 

An  electronic  copy  of  this  docimient 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Office  of  the  Federal  Register's 
home  page  at:  http://www.nara.gov/ 
fedreg  and  the  Government  Printing 


Office's  database  at:  http:// 
www.access.gpo.gov/nara.  ' 

Background 

Forty  individuals  have  requested  an 
exemption  from  the  vision  requirement 
in  49  CFR  391.41(b)(10),  which  applies 
to  drivers  of  CMVs  in  interstate 
commerce.  Under  49  U.S.C.  31315  and 
31136(e),  the-FHWA  may  grant  an 
exemption  for  a  renewable  2-year  period 
if  it  finds  "such  exemption  would  likely 
achieve  a  level  of  safety  that  is 
equivalent  to,  or  greater  than,  the  level 
that  would  be  achieved  absent  such 
exemption."  Accordingly,  the  FHWA 
has  evaluated  each  of  the  40  exemption 
requests  on  its  merits,  as  required  by  49 
U.S.C.  31315  and  31136(e).  and 
preliminarily  determined  that 
exempting  these  33  applicants  from  the 
vision  requirement  in  49  CFR 
391.41(b)(10)  is  likely  to  achieve  a  level 
of  safety  equal  to,  or  greater  than,  the 
level  that  would  be  achieved  without 
the  exemption. 

Qualifications  of  Applicants 

1 .  Herman  Bailey,  Jr. 

Mr.  Bailey  is  33  years  old  and  has 
been  employed  as  a  commercial  truck 
driver  for  12  years  driving  straight 
trucks,  as  well  as  one  and  one  half  years 
driving  tractor-trailer  combinations.  He 
has  a  history  of  amblyopia  in  his  right 
eye  secondary  to  a  congenital  cataract. 
Mr.  Bailey  has  20/20  vision  in  his  left 
eye.  In  the  ophthalmologist's  opinion, 
"Mr.  Bailey  has  sufficient  vision  to 
perform  driving  tasks  required  to 
operate  a  commercial  vehicle."  Mr. 
Bailey  holds  a  West  Virginia 
commercial  driver's  license  (CDL).  He 
has  driven  commercial  vehicles  more 
than  330,000  miles.  His  official  driving 
record  for  the  past  3  years  reflects  no 
traffic  violations  and  no  accidents  in 
any  vehicle. 

2.  Mark  A.  Baisden 

Mr.  Baisden,  37,  has  been  employed 
as  a  commercial  truck  driver  for  over  8 
years.  A  1999  examination  indicates  Mr. 
Baisden  has  amblyopia  in  his  left  eye 
which  is  "stable  and  nonprogressive" 
and  "does  not  affect  or  impair 
peripheral  vision."  His  visual  acuity  in 
the  right  eye  is  20/15  and  his  field  of 
vision  is  full  in  each  eye.  In  his 
optometrist's  opinion,  Mr.  Baisden  has 
sufficient  vision  to  perform  the  driving 
tasks  required  for  operating  a  CMV. 

Mr.  Baisden  holds  an  Ohio  CDL.  He 
has  driven  straight  trucks  more  than 
55,000  miles  and  tractor-trailer 
combinations  950,000  miles  over  the 
last  8  years  His  official  driving  record 
for  the  past  3  years  reflects  no  traffic 


violations  and  no  accidents  in  a 
commercial  vehicle. 

3.  Brad  T.  Bmegger 

Mr.  Braegger,  47.  has  amblyopia  in  his 
left  eye.  His  vision  in  the  right  eye  is  20/ 
20  with  corrective  lens,  according  to  a 
1999  examination.  His  ophthalmologist 
states.  "Mr.  Braegger  has  sufficient 
vision  to  perform  the  driving  tasks 
required  to  operate  a  commercial 
vehicle." 

Brad  Braegger  holds  a  Utah  CDL.  He 
has  driven  tractor-trailer  combination 
vehicles  during  a  29-year  career.  He  has 
operated  tractor-trailers  for  a  total  of 
over  3  million  miles.  His  official  State 
driving  record  reveals  no  traffic 
citations  or  accidents  in  any  vehicle  in 
the  last  3  years. 

4.  Kenneth  Eugene  Bross 

Mr.  Bross.  46.  has  worn  a  prosthesis 
in  his  left  eye  for  approximately  9  years. 
A  1999  medical  examination  indicates 
he  has  20/20  corrected  vision  in  his 
right  eye.  In  the  optometrist's  opinion, 
"Mr.  Bross  has  developed  excellent 
adaptive  skills  and  is  fully  capable  of 
operating  a  commercial  motor  vehicle." 

Kenneth  Bross  holds  a  Missouri  CDL 
with  hazardous  materials  and  tank 
vehicles  endorsements.  He  has  operated 
straight  trucks  for  30  years  and  tractor- 
trailer  combinations  for  12  years.  His 
official  State  driving  record  reflects  no 
moving  violations  and  no  accidents  in 
any  vehicle  in  the  last  3  years. 

5.  Erick  H.  Cotton 

Mr.  Cotton,  34,  suffered  an  injury  to 
his  right  eye  over  20  years  ago.  A  1999 
medical  report  indicates  that  his  best 
corrected  visual  acuity  in  his  right  eye 
is  20/200.  His  vision  in  his  left  eye  with 
glasses  is  20/20.  His  optometrist  states, 
"Mr.  Cotton  has  adapted  very  well  to 
the  central  vision  loss  and  [is] 
experiencing  no  difficulty  driving  a 
conmiercial  vehicle." 

Erick  Cotton  holds  a  Michigan  CDL 
with  a  tank  vehicle  endorsement.  He  has 
.  driven  tractor-trailer  combination 
vehicles  for  13  and  one  half  years  and 
over  470.000  miles.  His  driving  record 
for  the  past  3  years  reflects  no  traffic 
violations  and  no  accidents  in  any  type 
of  vehicle. 

6.  Fletcher  E.  Creel 

Mr.  Creel,  55.  suffered  an  injury  to  his 
right  eye  in  1984  which  prevents  him 
from  meeting  the  Federal  vision 
standard.  He  has  20/20  vision  in  his  left 
eye  with  correction  and  full  horizontal 
field  of  vision.  An  optometrist  examined 
him  in  1999  and  stated,  "In  my  opinion, 
Mr.  Creel  is  able  to  perform  the  visual 
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tasks  necessary  to  operate  a  commercial 
vehicle." 

Fletcher  Creel  has  33  years  of 
experience  operating  tractor-trailer 
combinations.  He  holds  a  California 
CDL  and  has  driven  more  than  1.65 
million  miles  in  commercial  vehicles. 
His  official  State  driving  record  contains 
no  accidents  or  citations  in  any  vehicle 
over  the  last  3  years. 

7.  Richard  James  Cummings 

Mr.  Cummings,  42,  has  been 
employed  as  a  commercial  truck  driver 
for  19  years.  According  to  a  1999 
examination,  Mr.  Cummings'  right  eye 
was  removed  in  1993,  and  he  wears  a 
prosthesis.  The  vision  in  his  left  eye  is 
20/20  with  glasses.  According  to  his 
optometrist,  "Mr.  Cimimings  has 
sufficient  vision  to  drive  a  commercial 
vehicle." 

Richard  Cummings  holds  an  Indiana 
Chauffeur's  License.  He  has  driven 
straight  trucks  for  8  years  and  tractor- 
trailer  combinations  for  14  years  for  a 
total  of  over  1  million  miles.  His  official 
driving  record  for  the  past  3  years 
reflects  no  traffic  violations  and  no 
accidents  in  any  vehicle. 

8.  Daniel  R.  Franks 

Mr.  Franks,  33,  has  operated  straight 
trucks  and  tractor-trailer  combinations 
for  approximately  15  years.  Because  he 
suffered  a  retinal  detachment  in  his 
right  eye  in  1991,  Mr.  Franks  is  unable 
to  meet  the  vision  requirement  in  49 
CFR  391.41(b)(10). 

A  1999  examination  by  an 
ophthalmologist  reveals  Mr.  Franks's 
best-corrected  vision  in  his  left  eye  is 
20/20.  In  the  ophthalmologist's  opinion, 
Mr.  Franks  has  sufficient  vision  to 
operate  a  CMV  safely. 

Mr.  Franks  holds  an  Ohio  CDL.  He 
has  driven  straight  trucks  more  than 
750,000  miles  and  tractor-trailer 
combinations  more  than  300,000  miles, 
and  his  official  driving  record  for  the 
past  3  years  contains  no  traffic 
violations  or  accidents  in  a  CMV. 

9.  William  L.  Frigic 

Mr.  Frigic,  55,  has  amblyopia  in  his 
right  eye.  A  1999  examination  indicates 
K^.  Frigic  has  20/20  corrected  vision  in 
his  left  eye  and  light  perception  in  his 
right  eye.  According  to  the  optometrist, 
Mr.  Frigic  "can  perform  the  driving 
tasks  required  to  operate  a  commercial 
vehicle." 

Mr.  Frigic  holds  an  Ohio  CDL.  He  has 
driven  straight  trucks  and  tractor-trailer 
combinations  during  a  32-year  career. 
He  has  driven  strai^t  trucks  nearly 
960,000  miles  and  tractor-trailer 
combinations  1.35  million  miles  during 
that  period.  His  official  State  driving 


record  reveals  no  traffic  citations  or 
accidents  in  a  CMV  in  the  last  3  years. 

10.  Curtis  Nelson  Fulbright 

Mr.  Fulbright,  57,  had  a  metallic 
foreign  body  in  his  left  eye  in  1966  that 
was  removed,  but  resulted  in  the 
development  of  a  cataract  that  was  also 
removed,  followed  by  a  retinal 
detachment.  Vision  in  the  left  eye  is 
light  perception  and  20/20  corrected  in 
the  right  eye,  according  to  a  1999 
examination.  His  ophthalmologist 
states,  "Mr.  Fulbri^t  is  fully  capable  of 
performing  the  driving  tasks  required  to 
operate  a  commercial  vehicle." 

Curtis  Fulbright  has  a  North  Carolina 
CDL.  He  has  35  years  experience 
operating  tractor-trailer  combinations 
and  has  driven  a  CMV  over  3.5  million 
miles.  His  official  State  driving  record 
reveals  no  traffic  citations  or  accidents 
in  any  vehicle  in  the  past  3  years. 

11.  Victor  Bradley  Hawks 

Mr.  Hawks,  36,  has  been  employed  as 
a  commercial  truck  driver  for  14  years 
driving  tractor-trailer  combinations. 
According  to  his  optometrist,  Mr. 
Hawks  has  amblyopia  in  his  left  eye.  As 
a  result,  he  cannot  meet  the  vision 
requirement  of  49  CFR  391.41(b)(10). 

A  December  1998  medical  report 
indicates  Mr.  Hawks's  best  corrected 
vision  is  better  than  20/25  in  the  right 
eye.  In  the  optometrist's  opinion,  Mr. 
Hawks'  "has  sufficient  visual  ability  to 
perform  commercial  driving  tasks  in 
question." 

He  has  driven  tractor-trailer 
combinations  for  more  than  1.8  million 
miles.  Mr.  Hawks  holds  a  North 
Carolina  CDL,  and  his  driving  record  for 
the  past  3  years  reflects  no  traffic 
violations  and  no  accidents  in  a 
conunercial  vehicle. 

12.  Vincent  I.  Johnson 

Mr.  Johnson  is  a  71-year-old 
individual  who  is  blind  in  his  right  eye 
as  the  result  of  an  injiuy  at  the  age  of 
approximately  five  years.  He  has  20/20 
vision  in  his  left  eye,  according  to  a 
1999  examination.  The  ophthalmologist 
who  conducted  the  examination 
indicates  Mr.  Johnson  has  sufficient 
vision  to  drive  a  CMV. 

Mr.  Johnson  has  a  53-year  career 
operating  straight  trucks  more  than 
300,000  miles.  He  holds  a  District  of 
Columbia  CDL  and  has  had  no  traffic 
violations  or  accidents  in  any  vehicle  in 
the  past  3  years. 

13.  Myles  E.  Lane,  Sr. 

Mr.  Lane  is  a  63-year-old  individual 
who  has  operated  CMVs  for  over  40 
years.  He  has  amblyopia  in  the  left  eye. 
Because  of  this  condition,  Mr.  Lane  is 


unable  to  meet  the  vision  requirement 
in49CFR391.41{b)(10). 

A  1999  examination  reveals  Mr.  Lane 
has  20/20  corrected  vision  in  his  right 
eye  and  20/400  vision  in  his  left  eye. 
The  optometrist  who  conducted  the 
examination  states  Mr.  Lane  is  "visually 
able  to  safely  operate  a  commercial 
motor  vehicle." 

Mr.  Lane  holds  a  Kentucky  CDL  with 
hazardous  materials  and  tank  vehicles 
endorsements.  He  has  driven  straight 
trucks  and  tractor-trailer  combinations 
approximately  3.4  million  miles.  His 
official  driving  record  for  the  past  3 
years  contains  no  moving  violations  and 
no  accidents. 

14.  Dennis  J.  Lessard 

Mr.  Lessard,  37,  has  a  12-year  history 
of  a  macular  scar  in  his  right  eye  which 
limits  his  central  vision.  According  to  a 
1999  examination,  the  vision  in  his  left 
eye  is  20/20  with  glasses.  His 
ophthalmologist  says  Mr.  Lessard  has 
sufficient  vision  to  perform  the  tasks 
necessary  to  operate  a  CMV. 

Mr.  Lessard  nolds  an  Indiana  CDL 
with  tank  vehicle  and  hazardous 
materials  endorsements.  He  has  19 
years'  experience  driving  tractor-trailer 
combination  vehicles.  His  official  State 
driving  record  contains  no  traffic 
violations  and  no  accidents  in  any 
vehicle  in  the  past  3  years.  Mr.  Lessard 
has  driven  for  Ronwal  Transportation, 
Inc.,  full-time  since  1985  except  for  a  9- 
month  period  in  1994.  The  company's 
vice  president  says,  "With  his  excellent 
safety  habits,  work  history  and  driving 
record,  we  feel  that  Mr.  Dennis  J. 
Lessard  is  an  asset  to  us  and  to  the 
Truck  Transportation  Industry." 

15.  Jon  G.  Lima 

Mr.  Lima,  50,  has  been  blind  in  his 
right  eye  since  1954  due  to  trauma.  The 
vision  in  his  left  eye  was  20/20 
corrected  in  a  1999  examination.  His 
ophthalmologist  says,  "Mr.  Lima,  in  my 
opinion,  has  sufficient  vision  to  perform 
the  driving  tasks  required  to  operate  a 
commercial  vehicle." 

Jon  Lima  holds  an  Illinois  CDL.  He 
has  20  years'  experience  driving  straight 
trucks  and  10  years'  experience  driving 
tractor-trailer  combinations.  His  official 
State  driving  record  contains  no  traffic 
violations  and  no  accidents  in  any 
vehicle  in  the  past  3  years. 

1 6.  Richard  L  Loeffelholz 

Mr.  Loeffelholz,  45,  has  a  small 
central  scotoma  in  his  right  eye  due  to 
an  injiuy  he  suffered  in  1992.  He  cannot 
meet  the  Federal  vision  requirement,  as 
a  result.  Mr.  Loeffelholz'  best  corrected 
vision  in  his  right  eye  is  20/400  and  20/ 
20  in  his  left  eye,  according  to  a  1999 
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examination.  According  to  the 
ophthalmologist,  Mr.  Loeffelholz' 
"visual  acuity  is  sufficient  to  perform 
the  tasks  required  to  operate  a 
commercial  vehicle." 

Mr.  Loeffelholz  holds  a  Wisconsin 
CDL  with  a  tank  vehicle  endorsement. 
He  has  27  years'  experience  operating 
straight  trucks  and  10  years'  experience 
operating  tractor-trailer  combinations. 
He  has  driven  these  CMVs 
approximately  2  million  miles.  His 
official  State  driving  record  reveals  no 
traffic  violations  and  one  accident  in  a 
commercial  vehicle.  Mr.  Loeffelholz  was 
not  at  fault  in  the  accident  and  no 
citation  was  issued  to  him.  The  driver 
of  the  other  vehicle  was  cited  for  failure 
to  yield  right  of  way. 

1 7.  Herman  Carl  Mash 

Mr.  Mash,  51,  is  missing  his  right  eye 
and  wears  a  prosthesis  as  the  result  of 
trauma  in  the  1960s.  His  vision  in  the 
left  eye  is  20/20,  according  to  a  1999 
examination.  His  ophthalmologist 
states,  "I  certify  that  in  my 
profession(al]  opinion  Mr.  Mash  has 
sufficient  vision  to  perform  the  driving 
test  required  to  operate  a  commercial 
vehicle  in  the  state  of  North  Carolina 
and  in  interstate  commerce." 

Herman  Carl  Mash  holds  a  North 
Carolina  CDL.  He  has  driven  tractor- 
trailer  combination  vehicles  for  14  years 
and  over  1  million  miles.  His  official 
State  driving  record  reveals  no  traffic 
citations  or  accidents  in  a  CMV  in  the 
last  3  years. 


18.  Joseph  M.  Porter 

Mr.  Porter,  36,  has  an  amblyopic  right 
eye.  A  1999  examination  indicates  the 
vision  in  his  left  eye  is  20/20  vrith 
glasses.  The  optometrist  says,  "Mr. 
Porter  will  have  no  visual  reason  not  to 
operate  a  motor  vehicle,  commercial 
and  otherwise.". 

Mr.  Porter  has  a  Minnesota  CDL.  He 
has  driven  straight  trucks  for  18  years 
and  approximately  360,000  miles  and 
tractor-trailer  combination  vehicles 
approximately  300,000  miles.  There  are 
no  traffic  violations  or  accidents  in  any 
vehicle  in  the  past  3  years  on  his  official 
driving  record. 

19.  Richard  Rankin 

Mr.  Rankin,  32,  has  been  blind  in  his 
left  eye  since  childhood.  A  1999 
medical  examination  indicates  that  he 
has  20/20  acuity  in  his  right  eye. 

According  to  his  ophthalmologist,  the 
vision  in  his  right  eye  is  "completely 
stable"  and  the  visual  field  is  full  in  his 
right  eye.  In  the  ophthalmologist's 
opinion,  Mr.  Rankin  "has  done  well 
with  vision  just  out  of  his  right  eye"  and 


can  perform  the  tasks  necessary  to 
operate  a  CMV. 

Mr.  Rankin  has  been  a  professional 
truck  driver  for  4  years  and  has  driven 
straight  trucks  approximately  100,000 
miles.  He  holds  an  Ohio  CDL,  and  a 
review  of  his  State  driving  record 
indicates  no  moving  violations  and  no 
accidents  in  any  vehicle  in  the  last  3 
years. 

20.  Robert  G.  Rasicot 

Mr.  Rasicot,  58,  has  amblyopia  in  his 
left  eye.  A  December  1998  examination 
indicates  the  best  corrected  vision  in  his 
right  eye  is  20/20.  His  optometrist  says, 
"It  is  my  medical  opinion  that  Robert  G. 
Rasicot  has  sufficient  vision  to  safely 
perform  the  driving  tasks  required  to 
operate  a  commercial  vehicle." 

Mr.  Rasicot  has  a  Florida  CDL.  He  has 
driven  straight  trucks  and  tractor-trailer 
combinations  for  34  years.  He  has 
driven  straight  trucks  over  one  million 
miles  and  tractor  trailer  combinations 
over  650,000  miles.  His  official  State 
driving  record  for  the  past  3  years 
contains  no  traffic  violations  and  no 
accidents  in  a  CMV. 

21.A.W.SchoIlett 

Mr.  SchoUett,  52,  has  operated  CMVs 
for  25  years.  His  right  eye  was  removed 
as  the  result  of  an  accident 
approximately  40  years  ago,  and  he  is, 
therefore,  unable  to  meet  the  vision 
requirement  in  49  CFR  391.41(b)(10). 

A  1999  examination  by  the 
optometrist  reveals  Mr.  SchoUett  has  20/ 
15  vision  in  his  left  eye  with  correction. 
In  the  optometrist's  opinion,  Mr. 
SchoUett  has  sufficient  vision  to  operate 
a  CMV. 

A.W.  SchoUett  holds  a  Colorado  CDL. 
He  has  driven  straight  trucks  and 
tractor-trailer  combinations  for  over  1 
million  miles,  and  his  official  driving 
record  for  the  past  3  years  reveals  no 
accidents  and  no  traffic  violations  in 
any  vehicle. 

22.  Melvin  B.  Shumaker 

Mr.  Shumaker,  58,  has  amblyopia  in 
his  left  eye.  Because  of  this  condition, 
he  is  unable  to  meet  the  Federal  vision 
standard  in  49  CFR  391.41  (b)(10).  An 
optometrist  examined  Mr.  Shumaker  in 
December  1998,  and  found  his  best 
corrected  vision  is  20/200  in  the  left  eye 
and  20/20  in  the  right  eye.  According  to 
the  optometrist,  Mr.  Shumaker's 
condition  "is  certifiably  stable  and  his 
vision  is  sufficient  for  driving 
conunercial  vehicles  (CMV)." 

Melvin  Shumaker  has  operated 
tractor-trailer  combinations  for  40  years 
and  over  4  mUlion  miles.  He  holds  a 
Florida  CDL,  and  his  official  driving 
record  for  the  past  3  years  reflects  no 


moving  violations  and  no  accidents  in  a 
CMV. 

23.  Clark  H.  Sullivan 

Mr.  Sullivan,  50,  has  been  blind  in  his 
left  eye  since  approximately  1974  due  to 
trauma.  A  1999  examination  by  an 
ophthalmologist  revealed  the  vision  in 
his  right  eye  to  be  20/20  with  or  without 
correction.  He  wears  a  prosthesis  in  the 
left  eye.  The  ophthalmologist  stated  Mr. 
SuUivan  "wiU  be  safe  to  £ive"  a  CMV. 

Mr.  Sullivan  holds  a  Louisiana  CDL. 
He  has  operated  tractor-trailer 
combinations  for  30  years  and 
approximately  2.4  million  miles.  His 
official  State  driving  record  reflects  no 
traffic  citations  and  no  accidents  for  the 
past  3  years. 

24.  Wayland  O.  Timberlake 

Mr.  Timberlake,  30.  suffered  a  retinal 
detachment  1 7  years  ago  in  his  right  eye 
due  to  previous  trauma.  A  1999  medical 
examination  indicates  he  has  20/20 
minus  one  vision  in  his  left  eye.  In  the 
ophthalmologist's  opinion,  Mr. 
Timberlake  has  sufficient  vision  to 
operate  a  CMV. 

Wayland  Timberlake  holds  a  Texas 
CDL  with  a  tank  vehicle  endorsement 
He  has  driven  tractor-trailer 
combinations  more  than  500,000  miles 
over  the  last  5.  years,  and  his  official 
driving  record  for  the  past  3  years 
contains  no  accidents  and  no  violations 
in  any  vehicle. 

25.  Norman  R.  Wilson 

Mr.  Wilson,  51,  has  a  congenital 
visual  defect  in  his  left  eye  and  his 
visual  acuity  is  finger  counting. 
Therefore,  he  cannot  meet  the  vision 
requirement  in49  CFR  391.41(b){10). 

He  has  20/20  vision  in  his  right  eye, 
according  to  a  1999  examination.  The 
ophthalmologist  who  conducted  the 
examination  asserts  Mr.  Wilson  has 
sufficient  vision  to  drive  a  CMV. 

Mr.  Wilson  has  an  Oregon  CDL  with 
a  tank  vehicle  endorsement.  He  has 
driven  straight  trucks  for  24  years  and 
tractor-trailer  combinations  for  20  years. 
His  official  State  driving  record  for  the 
past  3  years  contains  no  accidents  in 
any  vehicle  and  one  traffic  violation  for 
"Failure  to  obey  a  sign/traffic  control 
device"  while  driving  a  CMV. 

26.  Larry  M.  Wink 

Mr.  Wink,  43,  has  been  a  commercial 
driver  for  25  years.  He  has  amblyopia  in 
his  right  eye.  His  corrected  visual  acuity 
is  20/60  in  his  right  eye.  Therefore,  Mr. 
Wink  is  imable  to  meet  the  vision 
requirement  in  49  CFR  391.41(b)(l0). 

A  1999  examination  revealed  Mr. 
Wiiik  has  20/20  vision  in  his  left  eye 
with  glasses.  According  to  the 
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optometrist,  "he  has  sufficient  vision  to 
perform  the  driving  tasks  required  to 
operate  a  commercial  vehicle." 

Larry  Wink  holds  a  Kentucky  CDL 
with  a  passenger  transportation 
endorsement.  He  has  driven  tractor- 
trailer  combination  vehicles 
approximately  440,000  miles,  straight 
trucks  more  than  625,000  miles,  and 
biises  4,000  miles.  There  is  one  accident 
in  a  commercial  vehicle  on  his  official 
driving  record  in  the  past  3  years.  Mr. 
Wink  was  stopped  at  a  traffic  light  when 
he  was  struck  from  behind.  He  was  not 
issued  a  citation  for  that  accident.  No 
moving  violations  in  a  commercial 
vehicle  in  the  last  3  years  were  found  on 
his  record. 

27.  Jeffrey  G.  Wuensch 

Mr.  Wuensch,  34,  has  amblyopia  in 
his  left  eye.  A  1999  examination  by  an 
optometrist  revealed  the  vision  in  his 
right  eye  to  be  20/20  with  correction. 
The  optometrist  stated  Mr.  Wuensch 
"has  sufficient  vision  to  perform  the 
driving  tasks  required  to  operate  a 
commercial  vehicle." 

Mr.  Wuensch  holds  a  Wisconsin  CDL 
with  a  hazardous  materials 
endorsement.  He  has  operated  tractor- 
trailer  combinations  for  eight  years  and 
200,000  miles.  His  official  State  driving 
record  reflects  no  traffic  citations  and  no 
accidents  in  any  vehicle  for  the  past  3 
years. 


28.  Jon  H.  Wurtele 

Mr.  Wurtele,  60,  has  operated  CMVs 
for  42  years.  He  is  blind  in  the  right  eye 
due  to  an  accident  approximately  40 
years  ago  and  therefore  cannot  meet  the 
vision  requirement  in  49  CFR 
391.41(b)(10). 

A  1999  examination  indicates  Mr. 
Wurtele  has  visual  aoiity  in  hi^  left  eye 
of  20/20  uncorrected.  His  optometrist 
states  "I  can  see  no  reason  why  he 
would  not  be  able  to  drive  a  commercial 
vehicle  as  long  as  he  has  the  proper 
accessories  such  as  outside  mirrors." 

Jon  Wurtele  has  a  Nebraska  CDL.  He 
has  driven  straight  trucks  and  tractor- 
trailer  combination  vehicles  for  42  years 
and  approximately  3.5  million  miles. 
His  official  State  driving  record  reveals 
no  accidents  or  citations  for  a  moving 
violation  in  any  vehicle  for  the  past  3 
years. 

29.  Walter  M.Yohn.  Jr. 

Mr.  Yohn,  28,  suffered  traimia  in  his 
left  eye  in  1993  and  is  visually 
impaired,  as  a  result.  Because  of  this  eye 
condition,  Mr.  Yohn  is  unable  to  meet 
the  Federal  vision  requirement.  He  has 
20/20  corrected  vision  in  his  right  eye, 
according  to  a  1999  examination.  In  his 
optometrist's  opinion,  Mr.  Yohn  has 


"sufficient  vision  to  perform  the  driving 
tasks  required  to  operate  a  commercial 
vehicle." 

Walter  M.  Yohn  holds  an  Alabama 
CDL.  He  has  been  a  professional  truck 
driver  for  7  years  operating  straight 
trucks.  His  official  State  driving  record 
contains  no  moving  violations  and  no 
accidents  in  any  vehicle  in  the  last  3 
years. 

30.  Steven  H.  Heidom 

Mr.  Heidorn,  56,  has  been  employed 
as  a  commercial  truck  driver  for  forty 
years.  He  holds  an  Indiana  Chauffeurs 
License,  and  has  driven  straight  trucks 
over  320,000  miles  and  tractor  trailer 
combination  vehicles^ver  2.25  million 
miles.  He  has  been  blind  in  the  left  eye 
since  1995,  as  the  result  of  a  retinal 
detachment.  His  optometrist' states  that 
his  condition  is  stable  and  shoidd  not 
lessen  his  ability  to  operate  any  vehicle. 
His  official  driving  record  contains  no 
accidents  or  citations  of  any  kind. 

31 .  James  Donald  Simon 

Mr.  Simon,  42,  is  blind  in  his  left  eye 
and  wears  a  prosthesis  due  to  an  injury 
suffered  when  he  was  a  child.  The 
vision  in  his  right  eye  is  20/20  without 
correction,  according  to  a  1999 
examination.  His  optometrist  says  he 
has  sufficient  vision  to  operate  a 
commercial  vehicle. 

James  Simon  holds  a  Florida  CDL.  He 
has  driven  tractor-trailer  combinations 
over  890,000  miles  and  straight  trucks 
nearly  750,000  miles.  His  official 
driving  record  contains  one  moving 
traffic  violation  in  the  past  3  years.  In 
1997,  Mr.  Simon  was  convicted  of  a 
non-serious  speeding  violation  in  a 
commercial  vehicle. 

32.  William  A.  Bixler 

Mr.  Bixler,  48,  is  blind  in  his  right  eye 
as  the  result  of  an  injury  which  took 
place  in  1955.  A  1998  medical  report 
indicates  he  has  20/20  vision  in  his.left 
eye  without  correction.  In  his 
optometrist's  opinion,  Mr.  Bixler  is 
capable  of  operating  a  CMV,  because 
"he  has  adapted  his  head  tiiming  ability 
to  compensate  for  the  loss  in  his  visual 
field." 

William  Bixler  has  23  years' 
experience  operating  straight  trucks  and 
4  years'  experience  operating  tractor- 
trailer  combinations,  accumulating 
almost  1.15  million  miles.  He  has  a 
Pennsylvania  CDL  and  his  official 
driving  record  reveals  no  traffic 
citations  or  accidents  in  any  vehicle  in 
the  past  3  years. 

33.  Woodrow  E.  Bohley 

Mr.  Bohley  is  a  35  year-old  individual 
who  has  operated  buses  for  13  years. 


Because  he  has  amblyopia  in  his  left 
eye,  Mr.  Bohley  is  unable  to  meet  the 
vision  requirement  in  49  CFR 
391.41(b)(10). 

A  1999  examination  by  the 
optometrist  reveals  Mr.  Bohley's  best 
corrected  vision  in  his  right  eye  is  20/ 
20,  and  no  pathological  conditions  were 
detected  during  this  examination.  In  the 
optometrist's  opinion,  Mr.  Bohley  has 
adequate  vision  to  operate  a  CMV  safely. 

Mr.  Bohley  holds  a  Missouri 
commercial  driver's  license  (CDL).  He 
has  driven  more  than  455,000  miles, 
and  his  official  driving  record  for  the 
past  3  years  contains  no  accidents  or 
traffic  violations  in  any  vehicle. 

34.  George  L  Silvia 

Mr.  Silvia,  44,  is  blind  in  his  left  eye 
due  to  an  injury  suffered  30  years  ago. 
A  1999  medical  examination  indicates 
that  he  has  20/25  uncorrected  acuity  in 
his  right  eye  and  20/100  acuity  in  his 
left  eye.  According  to  his  optometrist, 
"Mr.  Silvia  has  sitfficient  vision  to 
operate  a  commercial  vehicle  and  he  has 
no  medical  conditions  which  would 
compromise  his  visual  field." 

Mr.  Silvia  has  been  a  professional 
truck  driver  for  25  years  and  has  driven 
tractor-trailer  combinations  more  than 
625,000  miles.  He  holds  a  North 
Carolina  CDL.  A  review  of  his  State 
driving  record  indicates  no  moving 
violations  and  no  accidents  in  any 
vehicle  in  the  last  3  years. 

35.  Martin  Postma 

Mr.  Postma,  45,  has  been  employed  as 
a  commercial  truck  driver  for  20  years. 
He  has  20/400  vision  in  his  left  eye  due 
to  amblyopia  and  therefore  caimot  meet 
the  vision  requirement  of  49  CFR 
391.41(bKlO). 

A  1999  examination  indicates  Mr. 
Postma  has  20/20  corrected  visual 
acuity  in  his  right  eye.  According  to  his 
optometrist,  "Mr.  Postma  has  developed 
all  the  skills  necessary  to  adapt"  to  his 
condition  and  the  examination 
"demonstrates  all  the  skills  necessary  to 
operate  a  conunercial  vehicle." 

Mr.  Postma  holds  an  Illinois  CDL.  He 
has  driven  tractor-trailer  combination 
vehicles  for  20  years  and  over  1.7 
million  miles.  His  official  driving  record 
for  the  past  3  years  reflects  no  traffic 
violations  and  no  accidents  in  any 
vehicle. 

36.  Steven  L  Valley 

Mr.  Valley,  48,  has  no  central  vision 
in  his  left  eye  due  to  a  central  retinal 
vein  occlusion.  A  1999  examination 
indicates  the  best  corrected  vision  in  his 
right  eye  is  20/20+.  His  optometrist 
says,  that  his  condition  "has  and  should 
remain  stable.  Thus,  I  would  state  that 


Federal  Register /Vol.  64,  No.  195 /Friday,  October  8,  1999 /Notices 


54953 


Mr.  Valley  is  quite  capable  of 
performing  his  commercial  vehicle 
driving  tasks  as  he  has  in  the  past." 

Mr.  Valley  has  a  Maine  CDL.  He  has 
driven  straight  trucks  for  8  years  and 
tractor-trailer  combinations  for  5  years, 
accumulating  over  400,000  miles.  His 
official  State  driving  record  for  the  past 
3  years  contains  no  traffic  violations  and 
no  accidents  in  a  CMV. 

37.  Phillip  P.  Smith 

Mr.  Smith,  43,  has  been  employed  as 
a  commercial  bus  driver  for  21  years. 
According  to  his  optometrist,  Mr.  Smith 
has  amblyopia  in  his  right  eye  and  his 
best  corrected  visual  acuity  in  right  eye 
is  finger  counting  at  15  feet.  As  a  result, 
he  cannot  meet  the  vision  requirement 
of49CFR391.41(b){10). 

A  1999  medical  report  indicates  Mr. 
Smith's  best  corrected  vision  is  20/20- 
1  in  the  left  eye.  In  the  optometrist's 
opinion.  Mr.  Smith's  "central  vision  is 
excellent  OS  (left)  and  the  field  of  vision 
is  a  full  180  degrees  OU  (both  eyes), 
(therefore)  I  see  no  reason  that  his  vision 
should  cause  any  undo  risk  for 
commercial  or  personal  driving  to 
himself  or  to  others." 

He  has  driven  buses  for  more  than 
315,000  miles.  Mr.  Smith  holds  a 
Kentucky  CDL,  and  his  driving  record 
for  the  past  3  years  reflects  no  traffic 
violations  and  one  accident  in  a 
commercial  vehicle.  Mr.  Smith  was  not 
charged  with  any  violation  in  the 
accident,  and  there  were  no  injuries. 

38.  Robert  W.  Nicks 

Mr.  Nicks,  47,  has  been  employed  as 
a  commercial  truck  driver  for  28  years, 
driving  straight  trucks  as  well  as  tractor- 
trailer  combinations.  He  has  amblyopia 
in  his  right  eye.  Mr.  Nicks  has  20/20 
corrected  vision  in  his  left  eye.  In  the 
optometrist's  opinion,  Mr.  Nicks  has 
sufficient  vision  to  safely  operate  a 
commercial  vehicle.  Mr.  Nicks  holds  a 
New  York  CDL.  He  has  driven 
commercial  vehicles  more  than  1 
million  miles.  His  official  driving  record 
for  the  past  3  years  reflects  no  traffic 
violations  and  no  accidents  in  any 
vehicle. 

39.  Frank  T.  Miller 

Mr.  Miller,  50,  has  a  long-standing 
central  scar  in  his  left  eye,  leaving 
visual  acuity  in  that  eye  of  20/100.  A 
1999  examination  by  an  optometrist 
revealed  the  vision  in  his  right  eye  to  be 
20/20  with  or  without  correction.  The 
optometrist  stated  Mr.  Miller's 
"condition  is  stable,  and  I  see  no  reason 
that  he  should  not  be  able  to  safely 
operate  a  commercial  motor  vehicle." 

Mr.  Miller  holds  an  Ohio  CDL.  He  has 
operated  tractor-trailer  combinations  for 


25  years.  His  official  State  driving 
record  reflects  no  accidents  in  a  CMV 
for  the  past  3  years.  His  record  does 
show  2  speeding  violations  in  a 
commercial  vehicle  in  the  last  3  years. 
Both  were  non-serious  violations,  under 
15  mph  over  the  posted  speed  limit. 

40.  Roger  Allen  Dennison 

Mr.  Dennison,  62,  has  been  driving 
straight  trucks  approximately  50,000 
miles  per  year  for  the  past  30  years.  Mr. 
Dennison  holds  an  Illinois  CDL.  He  has 
ambyopia  in  his  left  eye.  His  vision  is 
correctable  to  20/30  in  the  right  eye. 
According  to  his  optometrist,  Mr. 
Dennison  has  sufficient  vision  to 
perform  the  driving  tasks  required  to 
operate  a  CMV.  His  official  driving 
record  shows  no  accidents  or  citations 
in  a  commercial  vehicle. 

Basis  for  Preliminary  Determination  To 
Grant  Exemptions 

Independent  studies  support  the 
principle  that  past  driving  performance 
is  a  reliable  indicator  of  an  individual's 
future  safety  record.  The  studies  are 
filed  in  FHWA  Docket  No.  FHWA-97- 
2625  and  discussed  at  63  FR  1524, 1525 
(January  9, 1998).  We  believe  we  can 
properly  apply  the  principle  to 
monocular  drivers  because  data  from 
the  vision  waiver  program  clearly 
demonstrate  the  driving  performance  of 
monocular  drivers  in  the  program  is 
better  than  that  of  all  CMV  drivers 
collectively.  (See  61  FR  13338.  March 
26, 1996.)  That  monocular  drivers  in  the 
waiver  program  demonstrated  their 
ability  to  drive  safely  supports  a 
conclusion  that  other  monocular 
drivers,  with  qualifications  similar  to 
those  required  by  the  waiver  program, 
can  also  adapt  to  their  vision  deficiency 
and  operate  safely. 

The  40  applicants  represented  here 
have  qualifications  similar  to  those 
possessed  by  drivers  in  the  waiver 
program.  Their  experience  and  safe 
driving  record  operating  CMVs 
demonstrate  that  they  have  adapted 
their  driving  skills  to  accommodate 
their  vision  deficiency.  Since  past 
driving  records  are  reliable  precursors  of 
the  future,  there  is  no  reason  to  expect 
these  individuals  to  drive  less  safely 
after  receiving  their  exemptions.  Indeed, 
there  is  every  reason  to  expect  at  least 
the  same  level  of  safety,  if  not  a  greater 
level,  because  the  applicants  can  have 
their  exemptions  revoked  if  they 
compile  an  unsafe  driviiig  record. 

For  these  reasons,  the  FHWA  believes 
exempting  the  individuals  fit)m  49  CFR 
391.41(b)(10)  is  likely  to  achieve  a  level 
of  safety  equal  to,  or  greater  than,  the 
level  that  would  be  achieved  without 
the  exemption  as  long  as  vision  in  their 


better  eye  continues  to  meet  the 
standard  specified  in  §  391.41(b)(10).  As 
a  condition  of  the  exemption,  therefore, 
the  FHWA  proposes  to  impose 
requirements  on  the  individuals  similar 
to  the  grandfathering  provisions  in  49 
CFR  391.64(b)  applied  to  drivers  who 
participated  in  the  agency's  former 
vision  waiver  program. 

These  requirements  are:  (1)  That  each 
individual  be  physically  examined 
every  year  (a)  by  an  ophthalmologist  or 
optometrist  who  attests  that  vision  in 
the  better  eye  meets  the  standard  in  49 
CFR  391.41(b)(10),  and  (b)  by  a  medical 
examiner  who  attests  the  individual  is 
otherwise  physically  qualified  under  49 
CFR  391.41:  (2)  that  each  individual 
provide  a  copy  of  the  ophthalmologist's 
or  optometrist's  report  to  the  medical 
examiner  at  the  time  of  the  aimual 
medical  examination;  and  (3)  that  each 
individual  provide  a  copy  of  the  annual 
medical  certification  to  his  or  her 
employer  for  retention  in  its  driver 
qualification  file  or  keep  a  copy  in  his 
or  her  driver  qualification  file  if  lie  or 
she  becomes  self-employed.  The  driver 
must  also  have  a  copy  of  the 
certification  when  driving  so  it  may  be 
presented  to  a  duly  authorized  Federal, 
State,  or  local  enforcement  official. 

In  accordance  with  49  U.S.C.  31315 
and  31136(e),  the  proposed  exemption 
for  each  person  will  be  valid  for  2  years 
unless  revoked  earlier  by  the  FHWA. 
The  exemption  will  be  revoked  if:  (1) 
The  person  fails  to  comply  with  the 
terms  and  conditions  of  the  exemption; 
(2)  the  exemption  has  resulted  in  a 
lower  level  of  safety  than  was 
maintained  before  it  was  granted;  or  (3) 
continuation  of  the  exemption  would 
not  be  consistent  with  the  goals  and 
objectives  of  49  U.S.C.  31315  and  31136. 
If  the  exemption  is  effective  at  the  end 
of  the  2-year  period,  the  person  may 
apply  to  the  FHWA  for  a  renewal  under 
procedures  in  effect  at  that  time. 

Request  for  Comments 

In  accordance  with  49  U.S.C.  31315 
and  31136(e).  the  FHWA  is  requesting 
public  comment  fttim  all  interested 
persons  on  the  exemption  petitions  and 
the  matters  discussed  in  this  notice.  All 
comments  received  before  the  close  of 
business  on  the  closing  date  indicated 
above  will  be  considered  and  will  be 
available  for  examination  in  the  docket 
room  at  the  above  address.  Comments 
received  after  the  closing  date  will  be 
filed  in  the  docket  and  will  be 
considered  to  the  extent  practicable,  but 
the  FHWA  may  issue  exemptions  from  • 
the  vision  requirement  to  the  40 
applicants  and  publish  in  the  Federal 
Roister  a  notice  of  final  determination 
at  any  time  after  the  close  of  the 
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comment  period.  In  addition  to  late 
comments,  the  FHWA  will  also 
continue  to  file  in  the  docket  relevant 
information  which  becomes  available 
after  the  closing  date.  Interested  persons 
should  continue  to  examine  the  docket 
for  new  material. 

Authority:  49  U.S.C.  31136  and  31315;  23 
U.S.C.  315;49CFR1.48. 

Issued  on:  September  29, 1999. 
Kenneth  R.  Wykle, 
Federal  Highway  Administrator. 
(FR  Doc.  9»-26284  Filed  10-7-99;  8:45  am] 
BtLUfM  CODE  tmo-a-p 


DEPARTMENT  OF  TRANSPORTATION 

R— ewch  and  Special  Programs 
Adminiatration 

[Doctot  No.  RSPA-99-5143,  Notic*  No.  99- 
101 

Study  of  the  Applicability  of  Hazard 
Analysia  ar>d  Critical  Control  Points 
(HACCP)  or  Similar  Methodologies  to 
ttM  Transportation  of  Hazardous 
Materials 

AGENCY:  Research  and  Special  Programs 
Administration.  (RSP A).  DOT. 
action:  Notice  of  public  meeting; 
request  for  comments. 

summary:  This  notice  advises  interested 
persons  of  an  exploratory  meeting  with 
stakeholders  in  industry,  government, 
and  the  public  to  obtain  input 
concerning  a  study  on  the  applicability 
of  Hazard  Analysis  and  Critical  Control 
Points  (HACCP)  or  similar 
methodologies  for  managing  risks  posed 
by  hazardous  materials  transportation. 
RSPA  anticipates  that  the  study  will 
lead  to  voluntary,  "best-practices"  risk 
management  techniques  applicable  to 
the  various  parties  involved  in 
hazardous  materials  transportation,  and 
may  eventually  identify  a  need  for 
changes  to  the  current  regulatory 
system. 

DATES:  Public  Meeting  Date:  RSPA's 
contractor,  ICF  Consulting,  will  host  the 
public  meeting  on  November  4-5, 1999. 
The  meeting  will  be  held  on  November 
4  from  1:00  p.m.  to  5:00  p.m.  and  on 
November  5  from  8:30  a.m.-3:00  p.m. 

Comment  Date:  Comments  or 
suggestions  should  be  submitted  on  or 
before  November  30, 1999. 
ADDRESSES:  Public  Meeting:  The  public 
meeting  will  be  held  at  the 
Transportation  Research  Board,  Green 
Building,  2001  Wisconsin  Avenue, 
N.W.,  Washington,  D.C. 

Written  Comments:  Address 
comments  to  the  Dockets  Unit,  U.S. 
Department  of  Transportation,  Room  PL 


401, 400  Seventh  St.,  SW,  Washington, 
D.C.  20590-0001.  Comments  should 
identify  the  docket  and  notice  nimibers 
(Docket  No.  RSPA-99-5143;  Notice  No. 
99-10)  and  be  submitted  in  two  copies. 
Persons  wishing  to  receive  confirmation 
of  receipt  of  their  comments  should 
include  a  self-addressed  stamped 
postcard.  Comments  may  also  be 
submitted  to  the  docket  electronically 
by  logging  onto  the  Dockets 
Management  System  website  at  http:// 
dms.dot.gov.  Click  on  "Help  & 
Information"  to  obtain  instructions  for 
filing  the  document  electronically.  In 
every  case,  the  comment  should  refer  to 
the  Document  number  "RSPA-99- 
5413". 

The  Dockets  Unit  is  located  on  the 
Plaza  Level  of  the  Nassif  Building  at  the 
U.S.  Department  of  Transportation  al 
the  above  address.  Public  dockets  may 
be  reviewed  between  theJiours  of  10 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  on  Federal  holidays. 
Internet  users  may  access  all  comments 
received  by  the  U.S.  Department  of 
Transportation  by  using  the  Universal 
Resource  Locator  (URL)  at  http:// 
dms.dot.gov.  An  electronic  copy  of  the 
dociunent  may  be  downloaded  using 
modem  and  suitable  communications 
software  from  the  Government  Printing 
Office's  Electronic  Bulletin  Board 
Service  at  (202)  512-1661. 
FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Hoff,  ICF  Consulting,  telephone  ntmiber 
(703)  934-3045  or  via  email  at 
jhoffSicfconsulting.com;  or  A.  Douglas 
Reeves,  Research  and  Special  Programs 
Administration,  telephone  number  (202) 
366-4545  or  via  email  at 
douglas.reeves@rspa.dot.gov. 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  Scott  Holland  at  (202) 
366-0002  as  soon  as  possible. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Hazard  Analysis  and  Critical 
Control  Points  (HACCP)  system,  first 
developed  by  the  Pillsbury  Company  in 
cooperation  with  the  National 
Aeronautics  and  Space  Administration, 
consists  of  the  following  steps:  (1) 
Analyze  hazards,  (2)  identify  critical 
control  points,  (3)  establish  preventive 
measures  with  critical  limits  for  each 
control  point,  (4)  establish  procedures  to 
monitor  critical  control  points,  (5) 
establish  corrective  actions  to  take  when 
monitoring  shows  that  a  critical  limit 
has  not  been  met,  (6)  establish 
procedures  to  verify  that  the  system  is 
working  properly,  and  (7)  establish 
effective  recordkeeping.  While  the  most 


recent  experience  in  broadening  the 
application  of  the  concept  occurs  with 
respect  to  food  safety,  the  HACCP 
approach  may  have  relevance  in  other 
safety  systems,  including  hazardous 
materials  transportation.  In  addition, 
other  risk  management  techniques  may 
prove  to  have  potential  for  adaptation  in 
the  latter  context. 

The  Vice  President's  National 
Performance  Review  urged 
implementation  of  HACCP  based 
systems  to  ensure  food  manufacturers 
identify  points  where  contamination  is 
likely  to  occur  and  implement  process 
controls  to  prevent  it.  On  December  18, 
1995,  the  Food  and  Drug  Administration 
published  a  final  rule,  effective  on 
December  18, 1997,  that  requires 
processors  of  fish  and  fishery  products 
to  develop  HACCP  systems  for  their 
operations.  The  Department  of 
Agricultiire  also  has  applied  this 
methodology  to  the  meat  and  poultry 
industry  effective  January  26, 1998. 

Study  Description 

RSPA  has  contracted  with  ICF 
Consulting,  Fairfax,  VA,  to  study  the 
applicability  of  HACCP  or  similar 
methodologies  to  the  transportation  of 
hazardous  materials.  The  study 
encompasses  two  overriding  goals:  (1) 
To  examine  the  risk  management 
aspects  of  hazardous  materials 
transportation  to  determine  how  HACCP 
or  similar  methodologies  might  play  a 
role,  and  (2)  To  imdertake  one  or  two 
pilot  applications  of  HACCP  or  similar 
methodologies  to  better  understand 
their  practical  applicability  and 
usefulness  in  promoting  the  safe 
transportation  of  hazardous  materials. 
Performance  of  the  conttact  will  be  over 
a  one-year  period. 

The  work  being  performed  by  ICF 
Consulting  for  RSPA  consists  of  the 
following  tasks,  which  RSPA  expects 
may  be  refined  as  efforts  proceed  and  as 
a  result  of  public  input: 

(1)  Exploratory  Meeting.  Conduct  an 
open  meeting  with  stakeholders  in 
industry,  government,  and  the  public  to 
solicit  ideas,  input,  and  support. 

(2)  Current  System  Evaluation. 
Characterize  elements  of  hazardous 
materials  transportation  that  involve 
hazard  analysis  and  generically  identify 
control  points  within  the  program. 
Perform  this  task  from  the  perspective  of 
the  various  participants:  industry 
(shippers,  carriers,  and  associations), 
government  (regulators  and  emergency 
response  personnel),  and  the  public. 
Look  at  variations  depending  on  mode 
of  transportation  and  materials 
involved.  Compare  on-going  programs 
and  efforts,  including  those  of  the 
Chemical  Manufacturers  Association 
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(Distribution  Code)  and  the  nuclear 
-  industry.  Assess  the  degree  of  coverage 
of  these  efforts. 

(3)  Structural  Definition.  Define  a 
theoretical  structure  for  HACCP  or 
similar  methodologies  relative  to 
hazardous  materials  transportation. 
Determine  what  types  of  data  are 
necessary  to  support  any  methodology 
developed.  Catalog  the  sources  and 
types  of  currently  available  data. 
Identify  data  that  might  need  to  be 
developed  or  collected.  Describe 
performance  measures  that  could  be 
used  in  conjunction  with  such 
methodologies.  Develop  models  for  the 
application  of  concepts  in  the  various 
segments  of  the  hazardous  material 
transportation  system.  Theoretical 
examples  of  its  use  might  include  a 
framework  for  carrier  analysis  of 
imdeclared  hazardous  materials  in  air 
transportation  and  a  model  of  regulated 
medical  waste  from  the  standpoint  of  a 
shipper. 

(4)  Panel  of  Experts.  Convene  a  panel 
of  experts  to  evaluate  and  help  refine 
concepts.  Analyze  significant  incidents 
in  recent  yeafs  where  changes  or 
decisions  at  one  or  more  of  a  series  of 
control  points  might  have  prevented  the 
incidents  or  mitigated  effects.  Identify 
elements  of  greatest  risk  in  the  current 
hazardous  material  transportation 
system  where  use  of  HACCP  or  similar 
methodologies  might  be  beneficial. 

(5)  Pilot  Applications.  Seek  out 
industry  participants  and  use  the 
models  developed  in  one  or  two 
prototype  real-world  applications  for 
hazardous  materials  transportation. 

(6)  Guidebook.  Complete  a  guidebook 
on  methodologies  developed  in  the 
course  of  this  study.  Include  a  series  of 
examples  of  how  concepts  can  be 
applied  in  various  situations.  To  the 
extent  possible,  work  with  industry  in 
completing  a  series  of  actual  practical 
demonstrations  based  on  these 
examples. 

(7)  Implementation  Strategy.  Evaluate 
how  HACCP  or  similar  methodologies 
adapted  to  hazardous  materials 
transportation  can  best  be  employed. 
Should  it  be  offered  as  a  guideline  and 
used  volxmtarily?  Should  it  be  required 
by  regulation  in  certain  instances?  What 
are  the  advantages  and  disadvantages  of 
each  approach? 

(Note  that  Task  6  and  Task  7  are  optional 
and  a  decision  on  whether  to  proceed  with 
these  will  be  made  upon  the  completion  of 
previous  tasks.) 

ObjectiTes 

The  objectives  of  the  exploratory 
meeting  include: 


(1)  Informing  stakeholders  on  the 
purpose  and  the  importance  of  this 
project  to  RSPA; 

(2)  Educating  participants  about  the 
HACCP  concept; 

(3)  Identifying  other  risk  management 
tools  besides  HACCP  that  might  be 
considered; 

(4)  Enumerating  major  issues  that 
need  to  be  resolved  before  developing 
an  approach; 

(5)  Developing  a  framework  for  Task 
2  analysis  and  the  identification  of 
hazards  and  critical  control  points  from 
the  perspective  of  each  of  the  major 
stakeholder  segments  B  industry, 
govenmient,  and  the  public; 

(6)  Identifying  potential  pilot 
applications;  and 

(7)  Obtaining  recommendations  for 
the  Panel  of  Exerts. 

Meeting  Agenda 

'  The  November  4  session  will  cover 
general  information  and  objectives.  The 
November  5  session  will  consist  of 
workshops  addressing  specific  topics. 
The  meeting  will  be  structured  so  that 
a  balanced  group  of  stakeholders  are  the 
primary  participants.  Those  wishing  to 
make  a  short  presentation  on  industry 
segment  or  government  risk 
management  programs  on  November  4 
or  those  wishing  to  participate  in  the 
workshops  on  November  5  should 
contact  Jean  Hoff,  ICF  Consulting, 
telephone  number  (703)  934-3045  or  via 
email  at  jhoff@icfconsulting.com,  as  far 
in  advance  of  the  meeting  as  possible. 
The  entire  meeting  is  open  for 
observation  without  prior  arrangement. 
The  latest  version  of  the  agenda  for  this 
exploratory  meeting  also  may  be 
obtained  by  contacting  Jean  Hoff. 

Comments  on  RSPA's  overall 
approach  to  the  area  or  on  specifics  that 
should  be  considered  in  conjunction 
with  what  is  developed  at  the 
exploratory  meeting  are  welcome. 
Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

[FR  Doc.  99-26395  Filed  10-7-99;  8:45  am] 

BNXMG  CODE  491 0-60-^ 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Doctot  No.  MC-f-20953] 

Gonzalez,  Inc.,  d/b/a  Golden  State 
Transportation  Company — Merger- 
Los  Rapidos,  Inc.,  d/b/a  Crucero 

agency:  Surface  Transportation  Board. 
ACTION:  Notice  tentatively  approving 
finance  transaction. 


SmmARY:  Gonzalez,  bic.  d/b/a  Golden 
State  Transportation  Company  (Golden 
State  or  applicant),  a  motor  carrier  of 
passengers,  has  filed  an  application 
under  49  U.S.C.  14303  for  the 
acquisition  by  merger  of  its  affiliate,  Los 
Rapidos,  Inc.,  d/b/a  Crucero  (Los 
Rapidos),  also  a  motor  carrier  of 
passengers.  Persons  wishing  to  oppose 
the  application  must  follow  the  rules  at 
49  CFR  1182.5  and  1182.8.  The  Board 
has  tentatively  approved  the 
transaction,  and,  if  no  opposing 
comments  are  timely  filed,  this  notice 
will  be  the  final  Board  action. 
DATES:  Comments  must  be  filed  by 
November  22, 1999.  Applicant  may  file 
a  reply  by  December  7,  1999.  If  no 
comments  are  filed  by  November  22, 
1999,  this  notice  is  effective  on  that 
date. 

ADDRESSES:  Send  an  original  and  10 
copies  of  any  comments  referring  to  STB 
Docket  No.  MC-F-20953  to:  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street,  NW,  Washington,  DC  20423- 
0001.  In  addition,  send  one  copy  of  any 
comments  to  applicant's  representative: 
Fritz  R.  Kahn,  Suite  750  West,  1100 
New  York  Avenue,  NW,  Washington, 
DC  20005-3934. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  565-1600.  [TDD  for 
the  hearing  impaired:  (202)  565-1695.1 
SUPPLEMENr.\RY  INFORMATION:  Golden 
State  is  a  regular-route  regional 
passenger  carrier  operating  principally 
in  the  Southwest  pursuant  to  authority 
granted  in  Docket  No.  MC-173837.'  Los 
Rapidos  is  a  regular-route  regional 
passenger  carrier  operating  in  the 
Southwest  pursuant  to  authority  granted 
in  Docket  No.  MC-293638.-  According 
to  applicant,  the  operations  of  the  two 
bus  lines  to  some  extent  have 
duplicated  but  in  larger  measure  have 
complemented  each  other,  with  Golden 
State's  operations  directed  at  the 
domestic  market  and  Los  Rapidos 
specializing  in  the  international  cross- 
border  market  with  Mexico. 

Pursuant  to  a  merger  agreement,  Los 
Rapidos  will  be  merged  into  Golden 
State,  with  Golden  State  being  the 
surviving  corporation.  Golden  State  will 
continue  to  be  managed  by  its  president. 
Mr.  Antonio  Gonzalez.  By  application 
thereafter  to  be  filed  with  the  Federal 
Highway  Administration,  the  operating 
authority  held  by  Los  Rapidos  is 
expected  to  be  transferred  to,  and  be 


>  Golden  State  is  authorized  to  operate  in 
Arizona.  Califoraia,  Colorado,  Nevada,  New 
Mexico.  Oregon,  Texas,  and  Washington. 

2  Los  Rapidos  is  authorized  to  operate  in  Arizona 
and  California. 
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integrated  into  the  operating  authority 
of,  Golden  State. 

Golden  State  and  Los  Rapidos  are 
controlled  by  Sistema  Interaacional  de 
Transporte  de  Autobuses,  Inc.  (SUA),  a 
noncarrier  which  is  a  wholly  owned 
subsidiary  of  Greyhound  Lines,  Inc. 
(Greyhound).'  Greyhound  holds 
nationwide,  motor  passenger  carrier 
operating  authority  under  Docket  No. 
MC-1515,  and  controls  eight  other 
motor  passenger  carriers,  one  directly '• 
and  the  others  indirectly  through  its 
noncarrier  subsidiaries.''  Greyhound  is 
controlled  by  Laidlaw  Inc.,  of 
Burlington,  Ontario,  Canada  (Laidlaw),  a 
noncarrier*  that  also  controls  13  other 
motor  passenger  carriers,  whose  U.S. 
operations  are  mostly  limited  to  charter 
and  special  operations.'' 

The  merger  is  expected  to  produce 
significant  benefits  for  the  passengers  of 
the  two  bus  lines,  which  specialize  in 


^Greyhound's  acquisition  of  indirect  control  of 
tk)lden  State  was  approved  by  the  Board  in 
GrKvhound  Lines,  Inc.— Control'— Gonzalez.  Inc.,  dl 
b/a  Golden  State  Tmnsportation  Company,  STB 
Docket  No.  MC-F-20914  (STB  served  Dec.  19. 
1997).  Greyhound's  acquisition  of  indirect  control 
of  Los  Rapidos  was  approved  by  the  Board  in 
Greyhound  Lines,  Inc. — Acquisition  of  Control — Los 
Rapidos.  Inc.,  STB  Docket  No.  MC-F-20903  (STB 
served  Jan.  15,1997). 

*  Greyhound  directly  controls  Continental 
Panhandle  Lines.  Inc.  (MC-fl742),  which  operates 
in  Kansas.  Oklahoma,  and  Texas. 

5  Greyhound  indirectly  controls  five  motor 
passenger  carriers  through  its  wholly  owned 
noncarrier  subsidiary,  GU  Holding  Company.  They 
are;  PRB  Acquisition.  LLC.,  d/b/a  Peoria  Rockford 
Bus  Co.  (MC-66810).  operating  in  Illinois;  Valley 
Transit  Company.  Inc.  (MC-74).  operating  in  Texas; 
Carolina  Coach  Company.  Inc.  (MC-13300), 
operating  in  Delaware.  Pennsylvania,  Maryland. 
Virginia,  and  North  Carolina;  Texas,  New  Mexico  & 
Oklahoma  Coaches,  Inc.  (MC-61120},  operating  in 
Texas,  New  Mexico.  Colorado,  Kansas,  and 
Oklahoma;  and  Vermont  Transit  Co.,  Inc.  (MC- 
4S626).  operating  in  Maine,  Vermont, 
Massachusetts.  New  Hampshire,  and  New  York. 
The  remaining  two  motor  passenger  carriers  are 
indirectly  controlled  by  Greyhound  through  SITA. 
They  are;  Americanos  U.S.A.,  L.L.C.  (MC-309813), 
operating  between  the  Mexican  border  crossing 
points  at  El  Paso,  Laredo,  and  McAllen,  TX.  to  the 
cities  of  Albuquerque,  NM,  Denver,  CO.  Dallas  and 
Houston,  TX,  and  Chicago,  IL;  and  Autobus 
Amigos,  L.L.C.  (MC-340462),  operating  to  and  from 
the  Mexican  border  crossing  point  at  Brownsville, 
TX,  and  Houston,  TX,  and  points  in  Florida. 

*  See  Laidlaw  Inc.  and  Laidlaw  Transit 
Acquisition  Corp. — Merger — Greyhound  Lines,  Inc., 
STB  Docket  No.  MC-F-20940  (STB  served  Dec.  17. 
1998). 

'The  carriers  are:  D-A-R  Transit  Systems,  Inc., 
d/b/a  Galaxy  Charters  (MC-311766);  Greyhound 
Canada  Transportation  Corp.  (MC-304126);  Laidlaw 
Transit.  Inc.  (MC-161299):  Laidlaw  Transit  Services 
(Two),  hic.  (MC-163344);  Roesch  Lines.  Inc.  (MC- 
119843);  Safe  Ride  Services.  Inc.  (MC-246193); 
Vancom  Transportation — Illinois,  L.P.  (MC- 
167816);  Willett  Motor  Coach  Co.  (MC-16073); 
1327172  Ontario  Limited,  Transferee  of  Gisele 
Rockey  d/b/a  Northern  Escape  Tours  (MC-231298); 
Grey  Line  of  Vancouver  Holdings  Limited  (MC- 
357855);  Voyageur  Corp.  (MC-360339);  Laidlaw 
Transit  Ltd.  (MC-102189);  and  Dave  Transportation 
Services  (MC-144040). 


accommodating  the  needs  of  travelers  to 
and  from  Mexico.  Through  integration 
of  the  schedules,  passengers  will  have 
the  choice  of  more  frequent  departures, 
at  more  opportime  times,  and  with 
improved  cross-border  through  or 
interline  bus  service.  The  merger  will 
also  permit  the  consolidation  of 
terminals  and,  where  appropriate,  their 
enlargement,  thereby  making  them  more 
convenient  and  comfortable  for  the 
passengers. 

It  is  anticipated  that  the  merger  will 
result  in  more  efficient  and  cost- 
effective  operations.  Golden  State  plans 
to  consolidate  the  management  of  the 
two  companies,  thereby  eliminating 
duplicative  overhead  costs  and 
improving  management  oversight  and 
control.  The  merger  is  also  expected  to 
allow  more  efficient  use  of  the  buses 
and  more  effective  deployment  of 
personnel. 

Applicant  states  that  it  will  incur  no 
debt  in  its  merger  of  Los  Rapidos; 
therefore,  there  will  be  no  increase  in 
fixed  charges. 

Applicant  also  states  that  there  is  no 
need  to  attach  conditions  for  the 
protection  of  affected  employees 
pursuant  to  49  U.S.C.  14303(b)  because 
the  employees  of  Los  Rapidos  who  meet 
the  Golden  State  employment  criteria 
and  needs  will  be  offered  employment. 
Applicant  notes  that  Golden  State 
experienced  significant  growth  before 
the  merger  and,  thus,  will  be  required  to 
increase  its  employee  base. 

Applicant  certifies  that:  (1)  The 
aggregate  gross  operating  revenues  for 
Golden  State,  Los  Rapidos,  and  the 
motor  passenger  carriers  that  they  are 
affiliated  with  (subject  carriers) 
exceeded  $2  million  during  the  12- 
month  period  ending  December  31, 
1998;  (2)  Each  of  the  subject  carriers 
holds  a  satisfactory  safety  fitness  rating 
from  the  U.S.  Department  of 
Transportation  (except  for  affiliates  of 
Laidlaw  that  are  not  rated);  (3)  Each  of 
the  subject  carriers  has  sufficient 
liability  insm^nce;  (4)  None  of  the 
subject  carriers  is  domiciled  in  Mexico 
nor  owned  or  controlled  by  persons  of 
that  country;  and  (5)  Approval  of  the 
transactions  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources.  Additional 
information  may  be  obtained  from  the 
applicant's  representative. 

Under  49  U.S.C.  14303(b),  we  must 
approve  and  authorize  a  transaction  we 
find  consistent  with  the  public  interest, 
taking  into  consideration  at  least:  (1) 
The  effect  of  the  transaction  on  the 
adequacy  of  transportation  to  the  public; 
(2)  The  total  fixed  charges  that  result; 


and  (3)  The  interest  of  affected  carrier 
employees. 

On  the  basis  of  the  application,^  we 
find  that  the  proposed  merger  is 
consistent  with  the  public  interest  and 
should  be  authorized.  U  any  opposing 
comments  are  timely  filed,  this  finding 
will  be  deemed  vacated  and,  unless  a 
final  decision  can  be  made  on  the  record 
as  developed,  a  procedural  schedule 
will  be  adopted  to  reconsider  the 
application.  If  no  opposing  comments 
are  filed  by  the  expiration  of  the 
comment  period,  this  decision  will  take 
effect  automatically  and  will  be  the  final 
Board  action. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV."' 

This  decision  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

It  is  ordered; 

1.  The  proposed  merger  is  approved 
and  authorized,  subject  to  the  filing  of 
opposing  comments. 

2.  If  timely  opposing  comments  are 
filed,  the  findings  made  in  this  decision 
will  be  deemed  as  having  been  vacated. 

3.  This  decision  will  be  effective  on 
November  22, 1999,  unless  timely 
opposing  comments  are  filed. 

4.  A  copy  of  this  notice  will  be  served 
on:  (1)  The  U.S.  Department  of 
Transportation,  Office  of  Motor  Carriers- 
HIA  30,  400  Virginia  Avenue,  S.W., 
Suite  600,  Washington,  DC  20004;  (2) 
The  U.S.  Department  of  Justice, 
Antitrust  Division,  10th  Street  & 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20530;  and  (3)  The  U.S.  Department 
of  Transportation,  Office  of  the  General 
Counsel,  400  7th  Street,  S.W., 
Washington,  DC  20590. 

Decided:  October  1, 1999. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Clyburn  and  Commissioner 
Burkes. 

Vernon  A.  Wiliiams, 
Secretary. 
[FR  Doc.  99-26204  Filed  10-7-99;  8:45  am] 

BILUNG  CODE  4815-00-P 


•Under  49  CFR  1182.6(c),  a  procedural  schedule 
will  not  be  issued  if  we  are  able  to  dispose  of 
opposition  to  the  application  on  the  basis  of 
comments  and  the  reply. 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[Finance  Docket  No.  31 086  (Sub-No.  3)] 

Tongue  River  Raiiroad  Company, 
Construction  and  Operation  of  the 
Western  Alignment  in  Rosebud  and 
Big  Horn  Counties,  MT 

agency:  Surface  Transportation  Board, 

DOT. 

ACTION:  Notice  of  availability  of  a  draft 

programmatic  agreement  and  request  for 

comments. 

SUMMARY:  The  Surface  Transportation 
Board's  Section  of  Environmental 
Analysis  (SEA)  has  prepared  a  Draft 
Programmatic  Agreement  (Draft  PA)  to 
establish  the  process  for  the 
identification  and  treatment  of  historic 
and  cultural  resources  potentially 
affected  by  the  construction  and 
operation  of  Tongue  River  Railroad 
Company's  (TRRC's)  proposed  rail  line 
from  Miles  City  to  Decker,  MT.  TRRC's 
purpose  is  to  provide  a  shorter  and  more 
cost  effective  route  to  transport  low 
sulfur,  sub-bituminous  coal  primarily  to 
electric  utilities  in  the  mid-westem 
United  States. 

SEA  has  developed  the  Draft  PA  in 
consultation  with  the  following  likely 
signatories:  Advisory  Coimcil  on 
Historic  Preservation  (ACHP);  Montana 
State  Historic  Preservation  Office  (MT 
SHPO):  Department  of  the  Interior, 
Bureau  of  Land  Management  (BLM); 
United  States  Army  Corps  of  Engineers 
(Corps);  United  States  Department  of 
Agriculture,  Agricultural  Research 
Service  (ARS);  Montana  Department  of 
Natural  Resources  and  Conservation 
(MT  DNRC);  and.  TRRC.  SEA  has  also 
consulted  with  the  Northern  Cheyenne 
Indian  Tribe  as  a  concmring  party.  At 
this  time  all  the  likely  participants  to 
the  Draft  PA  generally  concur  with  the 
approach  and  stipulations  contained  in 
the  Draft  PA. 

The  Draft  PA  sets  forth  the  detailed 
requirements  of  how  the  impacts 
associated  with  the  construction  and 
operation  of  TRRC's  proposed  rail  line 
firom  Miles  City  to  Decker,  MT  would  be 
appropriately  addressed,  including 
impacts  to  archeological, 
paleontological,  architectural,  historic, 
and  cultural  resources.  The  Draft  PA 
would  reqmre  completion  of  detailed 
on-the-ground  surveys  of  the  railroad 
right-of-way  prior  to  construction; 
development  of  a  Treatment  Plan  to 
mitigate  adverse  effects  on  historic  and 
cultural  resources  in  consultation  with 
the  participants  to  the  PA  and  the 
Native  American  community;  and, 
procedures  for  reviewing  and 


addressing  objections  and/ or 
disagreements. 

TRRC's  rail  line  from  Miles  City  to 
Decker,  MT  is  comprised  of  two 
connecting  line  segments,  neither  of 
which  has  yet  been  constructed.  The 
initial  89-mile  segment,  extending  from 
Miles  City,  MT  to  a  terminus  point  near 
Ashland,  MT,  was  approved  by  the 
Interstate  Commerce  Commission  (ICC), 
now  the  Surfece  Transportation  Board 
(Board),  in  May  1986  in  Finance  Docket 
No.  30186  (Sub-No.  1),  and  also  referred 
to  as  Tongue  River  I.^  The  second 
segment,  referred  to  as  Tongue  River  11.^ 
extends  approximately  40  miles  in 
length  from  Ashland  to  Decker,  MT,  and 
was  approved  by  the  Board  in 
November  1996  in  Finance  Docket  No. 
30186  (Sub-No.  2)  via  the  Four  Mile 
Creek  Alternative.  ^ 

On  April  27,  1998,  TRRC  filed  an 
application  with  the  Board  under  49 
U.S.C.  10901  and  40  CFR  1150.1-10 
seeking  authority  to  construct  and 
operate  a  17.3-mile  line  of  railroad  in 
Rosebud  and  Big  Horn  Counties,  MT 
known  as  the  "Western  Alignment"  and 
also  referred  to  as  Tongue  River  III.  The 
Western  Alignment  is  an  alternative 
routing  for  the  Four  Mile  Creek 
Alternative  approved  by  the  Board  in 
Tongue  River  11  and  the  remainder  of  the 
approved  rail  line  from  Ashland  to 
Decker  would  remain  generally 
imchanged.  A  decision  by  the  Board  on 
whether  to  grant  or  deny  Tongue  River 
ni  will  be  made  following  the 
completion  of  the  environmental  review 
process  and  will  take  into  account  both 
the  environmental  and  transportation 
concerns.'* 


'  In  Tongue  River  I.  Tongue  Riwr  Railroad 
Company — Rail  Construction  And  Operation — In 
Custer,  Powder  River,  And  Rosebud  Counties. 
Montana,  Finance  Docket  No.  30186  (Miles  City  to 
Ashland),  the  Draft  Environmental  Impact 
Statement  was  served  July  15. 1983;  the 
Supplement  to  the  Draft  Environmental  Impact 
Statement  was  served  fanuary  19,  1984;  and  the 
Final  Environmental  Impact  Statement  was  served 
August  23, 1985. 

2  In  Tongue  River  11,  Tongue  River  Railroad 
Company — Rail  Construction  And  Operation  Of  An 
Additional  Rail  Line  From  Ashland  To  Decker, 
Montana,  Finance  Docket  No.  30186  (Sub-No.  2). 
the  Draft  Environmental  Impact  Statement  was 
served  July  17. 1992;  the  Supplement  to  the  Draft 
Environmental  Impact  Statement  was  served  March 
17.  1994;  and  the  Final  Environmental  Impact 
Statement  was  served  April  11. 1996. 

^  Petitions  for  review  of  the  November  8. 1996 
decision  were  filed  in  the  Ninth  Circuit  in  Northern 
Plains  Resource  Council,  Inc.  et  al.  v.  STB,  No.  97- 
70037  (filed  Jan.  7,  1997)  [NPRQ.  The  court 
proceedings  are  being  held  in  abeyance  pending  the 
conclusion  of  Tongue  River  III. 

*  SEA  is  presently  completing  a  Draft  Supplement 
to  the  Final  Environmental  Impact  Statement  in 
Tongue  River  UI  that  will  be  made  available  for 
public  comment.  Based  on  any  comments  received 
and  any  further  environmental  analysis  that  may  be 
necessary.  SEA  will  prepare  a  Final  Supplement  to 


In  Tongue  River  I,  the  Board's 
predecessor,  the  ICC,  developed  a 
Memorandum  of  Agreement  (MOA)  to 
address  historic  and  cultural  issues  that 
was  signed  by  all  the  participating 
agencies.  In  Tongue  River  U.  the  Board 
developed  a  PA  that  addressed  only  the 
Ashland  to  Decker,  MT  portion  of  the 
line.  However,  the  PA  developed  in 
Tongue  River  II  was  never  signed  by  the 
participating  agencies. 

The  Draft  PA  prepared  for  Tongue 
River  III  by  SEA,  acting  on  behalf  of  the 
Board,  and  presented  for  public  review 
and  comment  would  supercede  the 
MOA  signed  in  Tongue  River  I  and  the 
PA  prepared  in  Tongue  River  II,  and 
would  apply  to  TRRC's  entire  rail  line 
fttjm  Miles  City  to  Decker,  MT  approved 
in  Tongue  River  I  and  Tongue  River  II. 
and  currently  being  considered  in 
Tongue  River  III. 

In  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of 
1996,  as  amended,  and  its  implementing 
guidelines  at  36  CFR  Part  800,  copies  of 
the  Draft  PA  are  available  for  public 
review  at  the  following  locations: 

Billings  Library,  510  N.  Broadway  #2, 

Billings,  MT 
Miles  City  Public  Library,  1  South  10th 

Street,  Miles  City.  MT 
St.  Labre  Indian  School  Library.  1000 

Tongue  River  Road,  Ashland,  MT 
Dull  Knife  Memorial  College  Library, 

100  College  Drive.  Lame  Deer,  MT 
Sheridan  High  School  Library,  1056 

Long  Drive,  Sheridan,  WY 
Range  Riders  Museum,  Highway  10  and 

12,  Miles  City,  MT 
Big  Horn  County  Historic  Museum, 

Hardin,  MT 

Individual  copies  of  the  Draft  PA  can 
be  obtained  for  review  and  comment  by 
contacting  SEA's  independent  third- 
party  contractor:  Scott  Stein wert.  (415) 
989-1446,  extension  17,  Public  Affairs 
Management.  101  The  Embarcadero, 
Suite  210,  San  Francisco,  CA  94105. 

Based  on  comments  to  the  Draft  PA, 
SEA,  on  behalf  of  the  Board,  and  in 
consultation  with  the  signatory  and 
concurring  agencies  to  the  PA,  will 
prepare  a  Final  PA  which  will  be 
executed  by  the  participants. 

DATES:  Written  comments  on  the  Draft 
PA  as  the  November  30, 1999  (45  days). 

ADDRESSES:  Send  an  original  and  10  . 
copies  to  Dana  G.  White,  Surface 
Transportation  Board,  1925  K  Street, 
NW,  Washington,  DC  20423-0001. 
Please  refer  to  Finance  Docket  No. 
30186  (Sub-No.  3). 


the  Final  Environmental  Impact  Statement  that  will 
also  be  made  available  to  the  public.  The  Board  will 
then  decide  whether  to  grant  Tongue  River  III. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Dana  G.  White.  (202)  565-1552  (TDD  for 
the  hearing  impaired  (202)  565-1695). 
SUPPLEMENTARY  INFORMATION:  Section 
106  of  the  National  Historic 
Preservation  Act  of  1966,  as  amended, 
requires  that  Federal  agencies  take  into 
accoimt  the  effect  of  an  imdertaking  on 
a  property  which  is  included  in,  or 
eligible  for  inclusion  in,  the  National 
Register  of  Historic  Places  (National 
Register).  The  ACHP  has  developed 
procedures  at  36  CFR  part  800  for 
implementing  compliance  with  the 
requirements  of  section  106.  For  large  or 
complex  projects,  the  ACHP  procedures 
allow  preparation  of  a  Programmatic 
Agreement  (PA)  as  a  way  for  an  agency 
to  fulfill  it's  section  106  responsibilities 
(36  CFR  800.13). 

In  Tongue  River  I,  the  Board's 
predecessor,  the  ICC,  developed  and 
MOA  that  was  signed  by  all  the 
participating  agencies.  In  Tongue  River 
n,  the  Board  developed  a  PA  that 
addressed  only  the  Ashland  to  Decker, 
MT  portion  of  the  line.  However,  this 
PA  was  never  signed  by  the 
participating  agencies.  In  Tongue  River 
HI,  the  Board  determined,  in 
consultation  with  the  ACHP,  that 
preparation  of  a  PA  was  appropriate  to 
fulfill  the  section  106  responsibilities 
relative  to  construction  of  TRRC's 
proposed  rail  line  from  Miles  City  of 
Decket,  MT.  In  addition,  the 
participating  agencies  agreed  that  the 
PA  prepared  for  Tongue  River  III  and 
presented  here  for  public  review  and 
comment,  should  supercede  the  MOA 
signed  in  Tongue  River  I  and  the  PA 
prepared  in  Tongue  River  II,  and  apply 
to  TRR's  entire  rail  line  bom  Miles  City 
to  Decker,  MT  considered  in  Tongue 
River  I,  Tongue  River  II,  and  Tongue 
River  in. 

Accordingly,  here  in  Tongue  River  III, 
SEA,  acting  on  behalf  of  the  Board, 
developed  the  Draft  PA  in  consultation 
with  the  following  likely  signatories: 
ACHP,  MT  SHPO,  Corps,  BLM,  ARS. 
MT  DNR,  and  TRRC.  SEA  also 
consulted  with  the  Northern  Cheyenne 
Indian  Tribe  as  a  concurring  party.  Each 
of  the  Federal  and  state  agencies  were 
•  consulted  because  TRRC's  rail  line 
would  cross  land  either  owned  or 
managed  by  that  agency,  or  it  would 
affect  land  regulated  by  that  agency. 
While  TRRC's  rail  line  would  not  cross 
the  Northern  Cheyenne  Indian 
Reservation,  SEA  consulted  with  and 
invited  the  Northern  Cheyenne  to  be  a 
concurring  party  to  the  Draft  PA  because 
TRRC's  rail  line  would  cross  lands  that 
may  contain  properties  of  spiritual  and 
traditional  ciiltiual  value  to  Native 
Americans,  primarily  the  Northern 


Cheyenne.  In  addition  to  the  Northern 
Cheyenne,  SEA  contacted  the  Crow, 
Arapaho,  Oglaha  and  Miniconjou  Tribes 
and  invited  them  to  participate  in  the 
development  of  the  Draft  PA.  However, 
at  this  time,  none  of  the  Tribes,  other 
than  the  Northern  Cheyenne,  have 
responded  to  SEA's  invitation  or 
decided  whether  to  participate  in  the 
development  of,  or  concur  in,  the  Draft 
PA. 

Identification  and  Evaluation  of 
Historic  and  Cultural  Resources 

SEA  has  reviewed  and  approved  Class 
I  Inventories  conducted  for  a  1,500  foot 
area  on  either  side  of  the  centerline  of 
the  rail  line  from  Miles  City  to  Decker, 
MT.  The  Class  I  Inventories  were 
conducted  as  part  of  the  environmental 
review  process  for  Tongue  River  I, 
Tongue  River  II.  and  Tongue  River  ID. 

A  Class  I  Inventory  identifies 
prehistoric  sites,  historic  sites  and 
structures,  cultural  landscapes,  and 
properties  of  traditional  cultural  value 
that  may  be  affected  by  construction  aixd 
operation  of  the  proposed  rail  line.  The 
Class  I  Inventories  conducted  for 
Tongue  River  I,  Tongue  River  II,  and 
Tongue  River  HI  determined  that 
construction  and  operation  of  a  rail  line 
by  TRRC  from  Miles  City  to  Decker.  MT 
may  have  an  effect  upon  historic 
properties  included  on,  or  eligible  for 
inclusion  on,  the  National  Register. 

The  Draft  PA  includes  stipulations 
that  surveys  and"  inventories  would  be 
conducted  for  geographic  areas  wfithin 
which  the  construction  and  operation  of 
the  railroad  may  cause  changes  in  the 
character  or  use  of  historic  and  cultural 
resources,  to  further  assess  the  potential 
effects  of  the  undertaking  on  these 
resources.  These  surveys  and 
inventories  would  include  a  windshield 
survey  from  publicly  accessible  roads  to 
consider  visual,  audible,  and 
atmospheric  effects,  as  well  as  other 
indirect  effects  on  standing  structures, 
cultural  landscapes  and  properties  of 
traditional  cultural  value  that  may  be 
affected  by  the  undertaking.  These 
surveys  are  similar  to  a  Class  11  Survey. 
A  Class  in  Inventory  of  the  right-of-way 
plus  a  200  foot  buffer  area  on  either  side 
would  also  be  conducted  by  a  qualified 
archaeologist  imder  contract  to  TRRC.  A 
Class  in  Inventory  is  an  intensive  survey 
aimed  at  locating  and  recording  all 
historic  and  cultural  resources  that  have 
surface  or  exposed  profile. 
Representatives  of  the  Northern 
Cheyenne  Indian  Tribe  would  be  invited 
to  participate  in  these  surveys  and 
inventories  to  help  identify,  document, 
and  evaluate  properties  of  spiritual  and 
traditional  cultural  value  to  Native 
Americans.  The  windshield  survey  and 


intensive  Class  III  inventories  are 
hereafter  referred  to  as  the  Class  HI 
Inventory  Process. 

The  results  of  the  Class  III  Inventory 
Process  would  be  provided  to  the 
signatories  and  concurring  agencies  to 
the  PA  for  review  and  comment.  SEA, 
on  behalf  of  the  Board,  would  consult 
with  the  MT  SHPO  to  resolve  any 
conflicts  and  reach  concurrence 
regarding  the  eligibility  of  properties  for 
listing  on  the  Natioucd  Register,  and  the 
effects  of  constructing  the  rail  line  on 
these  properties. 

The  Board,  through  SEA,  would  then 
consult  with  the  signatory  and 
concurring  agencies  to  the  PA  to 
develop  a  Treatment  Plan  which  would 
include  measures  to  avoid,  minimize  or 
mitigate  any  adverse  effects  on  historic 
and  cultural  resources  identified  in  the 
surveys  and  inventories  as  eligible  for 
listing  on  the  National  Register.  To  the 
extent  practicable,  the  Treatment  Plan(s) 
would  incorporate  measures  identified 
by  Native  American  representatives  as 
necessary  for  mitigation  of  adverse 
effects  to  properties  that  are  determined 
to  be  significant  for  their  traditional 
cultural  values. 

Under  the  Draft  PA,  a  Treatment  Plan 
would  be  prepared  for  a  segment  or 
portions  of  the  rail  line  as  long  as  the 
Class  in  Inventory  Process  is  complete 
and  has  been  approved  for  that  segment 
or  portion  of  the  rail  line.  Whenever 
possible,  in-place  preservation  of 
historic  and  cultiu-al  resources  would  be 
the  preferred  treatment.  However,  where 
avoidance  of  such  resources  is  not 
feasible,  a  program  of  data  recovery 
would  be  implemented.  The  Treatment 
Plan(s)  would  also  be  provided  to  the 
signatory  and  concurring  agencies  to  the 
PA  for  review  and  comment  similar  to 
the  process  for  the  Class  IH  Inventory. 

Construction  Activities 

Where  the  right-of-way  does  not 
contain  eligible  historic  or  culRu-al 
resources,  TRRC  could  begin 
construction  once  the  signatory  and 
concurring  agencies  agree  on  the 
adequacy  of  5ie  Class  HI  Inventory 
Report(s).  Where  eligible  historic  and 
cultural  resources  are  present,  TRRC 
could  begin  construction  once  the 
agreed-upon  data  recovery  fieldwork/ 
treatment  as  specified  in  the  Treatment 
Plan  is  completed  and  approved  by 
SEA,  on  behalf  of  the  Board,  with  the 
conciurence  of  the  MT  SHPO.  Where 
eligible  historic  and  cultural  resources 
are  present  on  land  administered  by  the 
BLM,  ARS  or  the  state  of  Montana, 
TRRC  may  begin  construction  only  after 
the  agreed  upon  data  recovery 
fieldwork/ treatment  is  completed  and 
approved  by  the  affected  agency  and 
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with  the  concurrence  of  the  MT  SHPO 
and  SEA,  on  behalf  of  the  Board. 

Changes  in  the  ROW/Other  Ancillary 
Areas 

The  Draft  PA  includes  provisions  that 
if  changes  are  made  to  the  alignment 
after  a  Class  III  Inventory  Process  is 
completed  that  place  the  alignment  or 
ancillary  areas  outside  of  the  areas 
previously  surveyed,  then  SEA,  on 
behalf  of  the  Board,  would  require 
TRRC  to  inventory  those  areas  and 
would  require  that  TRRC  retain  the 
services  of  a  qualified  archaeologist  to 
prepare  a  supplemental  Class  ID 
Inventory  Report  prior  to  construction 
in  the  previously  un-surveyed  areas. 

Discovery  Plan 

The  Draft  PA  includes  provisions  that 
if  a  previously  imdiscovered 
archaeological,  historical,  or  cultural 
property  is  encountered  during 
construction,  or  previously  known 
properties  would  be  affected  in  an 
unanticipated  manner,  all  work  would 
cease  within  200  feet  of  the  resource  in 
all  directions  until  SEA,  on  behalf  of  the 
Board,  could  evaluate  and.  if  necessary, 
authorize  steps  to  mitigate  impacts  to 
the  new  discovery.  Evaluation  and 
mitigation  would  be  carried  out  in 
consultation  with  the  signatory  and 
conciuring  agencies  to  the  PA  as 
expeditiously  as  possible. 

The  Draft  PA  also  includes  provisions 
that  if  historic  or  cultural  resources  are 
encountered  on  lands  administered  by 
the  BLM,  ARS  or  the  state  of  Montana, 
SEA,  on  behalf  of  the  Board,  would 
consult  with  the  affected  agency  to 
develop  appropriate  mitigation 
measures.  TRRC  would  provide  the 
construction  contractor  with  written 
notiftcation  of  the  proper  protocol, 
discussed  above,  for  discovery  of 
previously  unencountered  sites. 

Human  Remains 

To  address  the  potential  for 
encoimtering  human  remains,  cultural 
items  and  items  of  cultural  patrimony 
associated  with  human  remains  during 
construction,  the  Draft  PA  includes 
provisions  that  in  these  circumstances 
on  Federal  lands,  SEA,  on  behalf  of  the 
Board,  or  the  appropriate  Federal  land 
management  agency  would  consult  with 
Native  Americans,  or  other  appropriate 
groups  to  determine  treatment  and 
disposition  measiues  consistent  with 
applicable  Federal  laws  such  as  the 
Native  American  Graves  Protection  and 
Repatriation  Act  (NAGPRA)  and  Section 
106  of  the  National  Historic 
Preservation  Act  and  state  laws  such  as 
Montana  laws  M.C.A.  22-3-801  through 
811.  If  human  remains  were 


encountered  on  state-administered 
lands,  SEA,  on  behalf  of  the  Board, 
would  consult  with  the  MT  SHPO  and 
MT  DNRC  as  to  appropriate  mitigation 
measiu*es  in  accordance  with  Montana 
laws  M.C.A.  22-3-801  through  811.  If 
human  remains  were  encountered  on 
private  lands,  the  Board  would  ensure 
that  they  are  treated  according  to  the 
provisions^  of  the  Montana  Human 
Skeletal  Remains  and  Burial  Site 
Protection  Act. 

The  Draft  PA  further  requires  that  in 
the  case  of  inadvertent  discovery  of 
Native  American  human  remains  during 
construction  activities,  SEA,  on  behalf 
of  the  Board,  would  attempt  to  identify 
the  appropriate  Native  American  tribe{s) 
or  other  ethnic  group(s)  related  to  the 
biu'ial,  arid  consult  with  them  over  the 
treatment  of  remains  in  accordance  with 
procedures  identified  in  the  Treatment 
Plan.  All  work  would  cease  within  200 
feet  in  all  directions  of  the  human 
remains  until  the  requirements  of 
Federal  and  state  laws  were  satisfied. 

Curation 

The  Draft  PA  includes  provisions  that 
all  records  and  other  items  resulting 
from  identification  and  data  recovery 
efforts  would  be  curated  in  accordance 
with  36  CFR  Part  79,  and  the  provisions 
of  the  NAGPRA.  All  archaeological 
materials  recovered  from  BLM- 
administered  lands  would  be  curated  in 
accordance  with  BLM  requirements  at 
BLM's  Billings  (MT)  Curation  Center. 
All  archaeological  materials  recovered 
from  ARS-administered  lands  would  be 
curated  in  accordance  with  36  CFR  Part 
79. 

The  Board  would  encourage  private 
land  owners  to  curate  collections  from 
their  lands  in  an  appropriate  facility. 
Materials  from  private  lands  to  be 
returned  to  the  private  land  owners 
would  be  maintained  in  accordance 
with  36  CFR  Part  79  until  any  specified 
analysis  is  complete. 

The  Board  would  ensure  through 
consultation  with  the  MT  DNRC  that  all 
cultiiral  and  paleontological  materials 
discovered  on  Montana  lands  would  be 
ciuated  in  accordance  with  Montana 
laws  M.C.A.  22-3-432. 

Dispute  Resolution 

The  Draft  PA  includes  provisions  for 
resolving  disputes  among  the  signatories 
to  the  PA.  These  include:  (1)  consulting 
with  the  objecting  party  to  resolve  the 
objection;  (2)  forwarding  all 
documentation  relevant  to  the  dispute 
to  the  ACHP,  unless  the  dispute 
involves  site  eligibility;  and  (3)  sending 
any  unresolved  issue  regarding  site 
eligibility  to  the  Keeper  of  the  National 
Register. 


Final  PA 

Based  on  comments  to  the  Draft  PA, 
SEA,  on  behalf  of  the  Board,  and  in 
consultation  with  the  signatory  and 
concurring  agencies  to  the  PA,  will 
prepare  a  final  PA  which  will  be 
executed  by  the  participants. 

By  the  Board.  Elaine  K.  Kaiser,  Chief. 
Section  of  Environmental  Analysis. 
Vernon  A.  Williams, 
Secretary. 

(FR  Doc.  99-26320  Filed  10-7-99;  8:45  am] 
BILLING  CODE  491S-0(Mi 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

September  30,  1999. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s]  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  November  8, 1999 
to  be  assured  of  consideration. 

Departmental  Offices/Office  of  Foreign 
Assets  Control  (OFAC) 

OMB  Number:  1505-0118. 

Fonn  Number;  TD  F  90-22.39. 

Type  of  Review:  Extension. 

Title:  Travel  to  Cuba. 

Description:  Declarations  are  to  be 
completed  by  persons  traveling  from  the 
United  States  to  Cuba.  The  declarations 
provide  the  U.S.  Government  with 
information^o  be  used  in  administering 
and  enforcing  economic  sanctions 
imposed  against  Cuba  pursuant  to  the 
Cuban  Assets  Control  Regulations;  31 
CFR  Part  515. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
26,000. 

Estimated  Burden  Hours  Per 
Responden':  5  minutes. 

Frequency  of  Response:  Other  (each 
ti-ip).. 

Estimated  Total  Reporting  Burden: 
2,166  hours. 

OMB  Number:  1505-0170. 

Fonn  Number:  TD  F  90-22.54. 

Type  of  Review:  Extension. 
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Title:  Form  for  OFAC  Funds  Transfer 
License  Applications. 

Description:  Assets  blocked  pursuant 
to  Ae  Trading  With  the  Enemy  Act,  50 
U.S.C.  App.  1—44,  and  the  International 
Emergency  Economic  Powers  Act,  50 
U.S.C.  1701,  may  be  released  only 
through  a  specific  license  issued  by  the 
Office  of  Foreign  Assets  Control 
(OFAC).  Such  licenses  are  issued  in 
response  to  applications  submitted  by  or 
on  behalf  of  persons  or  institutions 
whose  money  has  been  blocked.  Since 
December  19i98,  applicants  have  been 
encouraged  to  use  this  form  (1505-0170) 
to  apply  for  licenses.  Use  of  this  form 
greatly  facilitates  and  speeds  applicants' 
submissions  and  OFAC's  processing  of 
applications,  obviates  the  need  for 
applicants  to  write  lengthy  letters  to 
OFAC,  and  enables  submitted 
application  forms  to  become  actual 
licenses  once  approved,  thus  reducing 
the  overall  burden  of  the  application 
process. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households,  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
2,714. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  Other  (once). 

Estimated  Total  Reporting  Burden: 
1,357  hours. 

Clearance  Officer:  Lois  K.  Holland 
(202)  622-1563,  Departmental  Offices, 
Room  2110,  1425  New  York  Avenue, 
N.W..  Washington,  DC  20220. 

OMB  Reviewer:  Alexsmder  T.  Himt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports.  Management  Officer. 
[FR  Doc.  99-26304  Filed  10-7-99;  8:45  am] 
8HJJNQ  CODE  4«10-2S-I> 


DEPARTMEm*  OF  THE  TREASURY 

Sollcltatkxi  for  Comment  in 
Connection  With  a  Study  Being 
Conducted  by  ttie  Department  of  the 
Treasury  Relating  to  the  Scope  and 
Uae  of  Provisions  Regarding  Taxpayer 
Confidentiality 

agency:  Department  of  the  Treasury. 
ACTION:  Solicitation  for  comment. 

summary:  This  is  a  solicitation  for 
public  comment  in  connection  with  a 
study  being  conducted  by  the 
Department  of  the  Treasury  relating  to 
the  scope  and  use  of  provisions 
regarding  taxpayer  confidentiality.  This 
study  is  required  by  section  3802  of  the 


Internal  Revenue  Service  Restructuring 
and  Reform  Act  of  1998  (Public  Law 
105-206, 112  Stat.  782). 
DATES:  Written -comments  must  be 
submitted  by  November  15, 1999. 
ADDRESSES:  Send  conunents  to: 
Elizabeth  P.  Askey,  Office  of  Tax 
Legislative  Counsel,  Department  of  the 
Treasury,  1500  Pennsylvania  Avenue, 
NW,  Room  1321A,  Washington,  DC 
20220.  Comments  may  also  be 
submitted  to:  http:// 
www.  taxpoIicy@do.  treas.gov — the 
subject  line  should  contain  the  phrase 
"Confidentiality  Study."  All  comments 
will  be  available  for  public  inspection 
and  copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Askey  at  202-622-0224  (not  a 
toll-fi«e  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  6103  of  the  Internal  Revenue 
Code  (Code)  prohibits  the  disclosure  of 
tax  returns  or  retiuns  information 
except  as  otherwise  authorized  by  the 
Code.  Permitted  disclosures  include: 

(1)  Disclosures  to  a  taxpayer  or  the 
taxpayer's  designee  pursuant  to  the 
taxpayer's  consent; 

(2)  Disclosures  for  piuposes  of  tax 
administration  (including  state  tax 
administration); 

(3)  Disclosiures  to  federal  state,  or 
local  governmental  agencies  for  nontax 
piuposes  such  as  child  support 
enforcement  and  verifying  taxpayers' 
eligibility  for  certain  designated  needs 
based  programs,  including  food  stamps, 
and  certain  Social  Security  benefits;  and 
(4)  Disclosures  for  nontax  law 
enforcement  purposes.  Permitted 
disclosures  generally  are  subject  to  strict 
procedural  safeguards.  Unauthorized 
disclosure  or  inspection  of  returns  and 
return  information  may  result  in  civil 
damages  against  the  United  States  and/ 
or  criminal  penalties  against  individuals 
who  unlawfiilly  disclose  or  inspect  tax 
information. 

Section  6104  makes  available  to  the 
public  certain  tax  information  related  to 
tax-exempt  organizations  and  certain 
other  entities.  In  the  case  of  any  tax 
exempt  organization,  section  6104 
generally  provides  that  the 
organization's  application  for  tax 
exemption  and  supporting  documents, 
IRS  determination  letter,  and  annual  • 
information  retvuns  filed  under  section 
6033  are  available  for  public  inspection 
at  certain  IRS  offices  and  at  the 
organization's  principal  office  (and 
certain  regional  and  district  offices).  In 
addition,  copies  of  such  dociunents  are 
generally  available  upon  request  made 
to  the  organization  or  the  IRS.  Section 


6104  also  authorizes  the  Secretary  to 
disclose  to  certain  state  officials  charged 
with  overseeing  charitable  organizations 
described  in  section  501(c)(3) 
information  relating  to  any 
organization's  failure  to  qualify  for,  or 
subsequent  loss  of,  section  501(c)(3) 
status,  or  the  mailing  of  certain  notices 
of  tax  deficiency. 

Section  3802  of  the  IRS  Restructuring 
and  Reform  Act  of  1998  requires  the 
Secretary  of  the  Treasiuy  to  study  the 
scope  and  use  of  provisions  regarding 
-taxpayer  confidentiality  Specifically, 
the  study  is  to  examine: 

1.  The  present  protections  for 
taxpayer  privacy, 

2.  Any  need  for  third  parties  to  use 
tax  reform  information, 

3.  Whether  greater  levels  of  voluntary 
compliance  may  be  achieved  by 
allowing  the  public  to  know  who  is 
legally  required  to  file  tax  returns,  but 
does  not  file  tax  returns, 

4.  The  interrelationship  of  the 
taxpayer  confidentiality  provisions  in 
the  Internal  Revenue  Code  of  1986  with 
provisions  in  other  Federal  law, 
including  5  U.S.C.  552a  (conunonly 
known  as  the  Freedom  of  Information 
Act), 

5.  The  impact  on  taxpayer  privacy  of 
the  sharing  of  incoming  tax  return 
information  for  purposes  of  enforcement 
of  state  and  local  tax  laws  other  than 
income  tax  laws,  including  the  impact 
on  the  taxpayer  privacy  intended  to  be 
protected  at  the  Federal,^tate,  and  local 
levels  imder  Public  Law  105-35,  the 
Taxpayer  Browsing  Protection  Act  of 
1997,  and, 

6.  Whether  the  public  interest  would 
be  served  by  greater  disclosure  of 
information  relating  to  tax-exempt 
organizations  described  in  section  501 
of  the  Internal  Revenue  Code  of  1986. 

Request  for  Public  Comment 

The  Department  of  the  Treasiuy 
invites  comments  relative  to  the  six 
topics  described.  In  particular,  the 
Department  of  the  Treasury  invites 
comments  with  respect  to  the  following: 

1.  How  is  the  privacy  protection 
provided  by  section  6103  beneficial  to 
taxpayers? 

2.  How  is  the  section  6103  statutory 
scheme  burdensome  for  taxpayers?  Does 
section  6103  affect  the  IRS's  ability  to 
deliver  quality  customer  service  and,  if 
so,  in  wh^t  ways? 

3.  Is  the  statutory  structure  and/or 
administration  of  section  6103 
consistent,  simple,  administrable,  and 
fair?  What  changes,  if  any,  should  be 
made  to  the  content  and/or 
administration  of  section  6103? 

4.  What  is  the  relationship  between 
taxpayer  confidentiality  as  provided  by 
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section  6103  and  compliance  with  the 
internal  revenue  laws?  What  effect,  if 
any,  might  publishing  the  names  of 
nonfilers  have  on  compliance  with  the 
internal  revenue  laws?  What  effect,  if 
any,  might  broadening  the  scope  of 
permissible  disclosures  have  on 
compUance  with  the  internal  revenue 
laws? 

5.  What  impact  has  technology  had  on 
the  protection  of  taxpayer  privacy  and 
what,  if  any,  additional  safeguards  may 
be  necessary  as  a  result?  As  the  IRS 
moves  toward  electronic  filing  and 
maintenance  of  tax  records,  what,  if  any, 
changes  should  be  made  to  the 
confidentiality  rules  imder  section 
6103? 

6.  What  impact  have  taxpayer  privacy 
protections  had  on  the  ability  of  federal, 
state,  and  local  agencies  to  receive 
information  critical  to  their  operation, 
particularly  information  not  easily 
obtainable  from  other  sources? 

7.  Should  tax  information  be  used  for 
nontax  purposes?  If  so,  what  factors 
should  influence  whether  agencies  and 
others  should  be  permitted  direct  access 
imder  section  6103  to  taxpayer 
information  for  nontax  purposes?  What 
factors  should  influence  whether 
agencies  and  others  should  be  allowed 
to  obtain  such  information  by  consent 
from  the  taxpayer,  for  example,  as  a 
condition  to  approval  of  mortgages  or 
other  loans,  or  for  obtaining  government 
benefits?  Should  there  be  any 
conditions  or  restrictions  on  the 
recipient's  use  of  tax  information 
obtained  by  consent? 

8.  What  factors  should  influence 
whether  federal,  state,  or  local  agencies 
that  receive  tax  information  to  carry  out 
particular  programs,  and  who  use 
private  contractors  for  data  processing 
and  other  services,  should  be  permitted 
to  disclose  tax  information  to  those 
contractors  for  the  purpose  of 
performing  those  programs? 

9.  What  changes,  if  any,  should  be 
made  to  either  the  safeguard  program  or 
the  consent  process? 

10.  What,  if  any,  additional 
restrictions  should  be  placed  on  the 
ability  of  those  who  receive  tax 
information  to  redisclose  the 
information  to  other  parties?  What 
means  should  be  used  to  implement  any 
such  redisclosure  protections? 

11.  How  can  taxpayer  privacy 
concerns  and  a  desire  for  more 
information-sharing  within  government 
be  balanced? 

12.  Would  the  public  interest  be 
served  by  allowing  greater  sharing  of 
information  between  the  IRS  and  other 
federal  and  state  agencies  for  joint 
investigations  relating  to  the 
enforcement  of  federal  and  state  laws 


affecting  tax-exempt  organizations? 
What  restrictions,  if  any,  should  be 
imposed  on  use  of  the  information  by 
those  agencies?     . 

13.  Do  the  public  inspection 
provisions  of  section  6104  and  section 
6110  provide  adequate  disclosure  of  IRS 
determinations  affecting  tax-exempt 
organizations?  If  not,  what  additional 
information  should  be  made  available? 

14.  Is  the  information  currently 
reported  by  tax-exempt  organizations  to 
the  IRS  adequate  to  ensure  effective 
oversight?  If  not,  what  additional 
information  should  be  reported?  Should 
there  be  more  detailed  disclosure 
regarding  transactions  between  tax- 
exempt  organizations  and  their 
subsidiaries  or  other  affiliates? 

Joseph  Mikrut, 

Tax  Legislative  Counsel. 

[FR  Doc.  99-26228  Filed  10-7-99;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Community  Development  Financial 
Institutions  Fund  Open  Meeting  of  the 
Community  Development  Advisory 
Board 

AGENCY:  Community  Development 
Financial  Institutions  Fimd,  Department 
of  the  Treasury. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  the 
next  meeting  of  the  Community 
Development  Advisory  Board  which 
provides  advice  to  the  Director  of  the 
Community  Development  Financial 
Institutions  Fimd. 
DATES:  The  next  meeting  of  the 
Community  Development  Advisory 
Board  wiU  be  held  on  Thursday, 
October  28, 1999  at  10:00  a.m. 
ADDRESSES:  The  Commimity 
Development  Advisory  Board  meeting 
will  be  held  at  the  Treasury  Executive 
Institute,  1255  22nd  Street,  NW.,  Suite 
500,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Community  Development  Financial 
Institutions  Fund  (the  "Fimd"),  U.S. 
Department  of  the  Treasury,  601  13th 
Street,  NW..  Suite  200  South. 
Washington,  DC,  20005,  (202)  622-8662 
(this  is  not  a  toll  free  number).  Other 
information  regarding  the  Fund  and  its 
programs  may  be  obtained  through  the 
Fimd's  website  at  http://www.treas.gov/ 
cdfi. 

SUPPLEMENTARY  INFORMATION:  Section 
104(d)  of  the  Community  Development 
Banking  and  Financial  Institutions  Act 
of  1994  (12  U.S.C.  4703(d))  established 
the  Community  Development  Advisory 


Board  (the  "Advisory  Board").  The 
charter  for  the  Advisory  Board  has  been 
filed  in  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended  (5 
U.S.C.  App.),  and  with  the  approval  of 
the  Secretary  of  the  Treasury. 

The  function  of  the  Advisory  Board  is 
to  advise  the  Director  of  the  Fund  (who 
has  been  delegated  the  authority  to 
administer  the  Fund)  on  the  policies 
regarding  the  activities  of  the  Fund.  The 
Fimd  is  a  wholly  owned  corporation 
within  the  Department  of  the  Treasury. 
The  Advisory  Board  shall  not  advise  the 
Fund  on  the  granting  or  denial  of  any 
particular  application  for  monetary  or 
non-monetary  awards.  The  Advisory 
Board  shall  meet  at  least  annually.  It  has 
been  determined  that  this  document  is 
not  a  major  rule  as  defined  in  Executive 
Order  12291  and  therefore  regulatory 
impact  analysis  is  not  required.  In 
addition,  this  document  does  not 
constitute  a  rule  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
Chapter  6). 

The  next  meeting  of  the  Advisory 
Board,  all  of  which  will  be  open  to  the 
public,  will  be  held  at  the  Treasury 
Executive  Institute,  located  at  1255 
22nd  Street,  NW.,  Suite  500, 
Washington,  DC,  on  Thursday,  October 
28,  1999  at  10:00  a.m.  The  room  will 
accommodate  30  members  of  the  public. 
Seats  are  available  on  a  first-come,  first- 
servBd  basis.  Participation  in  the 
discussions  at  the  meeting  will  be 
limited  to  Advisory  Board  members  and 
Department  of  the  Treasury  staff. 
Anyone  who  would  like  to  have  the 
Advisory  Board  consider  a  written 
statement  must  submit  it  to  the  Fund,  at 
the  address  of  the  Fund  specified  above 
in  the  FOR  FURTHER  INFORMATION 
CONTACT  section,  by  4:00  p.m..  Monday. 
October  25. 1999. 

The  meeting  will  include  a  report 
from  Director  Lazar  on  the  activities  of 
the  CDFI  Fund  since  the  last  Advisory 
Board  meeting,  including  programmatic, 
fiscal  and  legislative  initiatives  for  the 
years  1999  and  2000. 

Authority:  12  U.S.C.  4703:  Chapter  X,  Pub. 
L.  104-19, 109  Stat.  237. 

Dated:  October  4. 1999. 
Ellen  Lazar, 

Director,  Ckimmunity  Development  Financial 
Institutions  Fund. 
[FR  Doc.  99-26263  Filed  10-7-99;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Ravanue  Sarvica 

Notica  of  Opan  Maating  of  tha 
Information  Reporting  Program 
Adviaory  Committaa 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTKM:  Notice  of  open  meeting  of  the 

Information  Reporting  Program 

Advisory  Committee. 

summary:  In  1991  the  IRS  established 
the  Information  Reporting  Program 
Advisory  Committee  (IRPAC)  in 
response  to  a  recommendation  made  by 
the  United  States  Congress.  The  primary 
purpose  of  IRPAC  is  to  provide  an 
organized  public  forum  for  discussion  of 
relevant  information  reporting  issues 
between  the  officials  of  the  IRS  and 
representatives  of  the  payer/practitioner 
community.  IRPAC  offers  constructive 
observations  about  current  or  proposed 
policies,  programs,  and  procedures  and, 
when  necessary,  suggests  ways  to 
improve  the  operation  of  the 
Information  Reporting  Program  (IRP). 

There  will  be  a  meeting  of  IRPAC  on 
Wednesday,  October  27, 1999.  The 
meeting  will  be  held  in  Room  3313  of 
the  Internal  Revenue  Service  Main 
Building,  which  is  located  at  1 1 1 1 
Constitution  Avenue,  NW.,  Washington, 
DC.  A  summarized  version  of  the 
agenda  along  with  a  list  of  topics  that 
are  planned  to  be  discussed  are  listed 
below. 

Summarized  Agenda  for  Meeting  on 
Wednesday.  October  27,  1999 

9:00 — Meeting  Opens 
11:30— Break  for  Lunch 
1 :00 — Meeting  Resiunes 
4:00 — Meeting  Adjourns 

The  topics  that  are  planned  to  be 
covered  are  as  follows: 

(1)  TIN  Listings  and  Tapes  for  the 
Backup  Withholding  and  IRP  Penalty 
Pronams. 

(2)  Tax  Reporting  on  Sick-pay. 

(3)  Form  1065  Sdiedule  K-1 
Electronic  Filing. 

(4)  IRPAC  Articles  in  the  SSA/IRS 
Reporter. 

15)  Change  in  Publication  531 
Instructions. 

(6)  Follow-up  Paper  on  Investment 
Advisors. 

(7)  Follow-up  Paper  on  Electronic 
Filing  of  Forms  1099  by  Large  Filers. 

(8)  IRS  Update  on  the  Martinsbiug 
Computing  Center's  Magnetic  Media/ 
Electronic  Filing  Seminars. 

(9)  IRS  Update  on  the  Report  to 
Congress  about  Extending  the  Due  Date 
for  Payee  Statements. 


(10)  IRS  Update  on  Changes  to  the 
Form  1099  Instructions. 

(11)  IRS  Update  on  the  Creation  of  an 
IRS  Web  Site. 

Note:  Last  minute  changes  to  these  topics 
are  possible  and  could  prevent  advance 
notice. 

SUPPLEMErfTARY  INFORMATION:  IRPAC 
reports  to  the  National  Director,  Office 
of  Specialty  Taxes,  who  is  the  executive 
responsible  for  information  reporting 
payer  compliance.  IRPAC  is 
instnmiental  in  providing  advice  to 
enhance  the  IRP  Program.  Increasing 
participation  by  external  stakeholders  in 
the  planning  and  improvement  of  the 
tax  system  will  help  achieve  the  goals 
of  increasing  volimtary  compliance, 
reducing  burden,  and  improving 
customer  service. 

IRPAC  is  ciurently  comprised  of  21 
representatives  from  various  segments 
of  the  information  reporting  payer/ 
practitioner  community.  IRPAC 
members  are  not  paid  for  their  time  or 
services,  but  consistent  with  Federal 
regulations,  they  are  reimbursed  for 
their  travel  and  lodging  expenses  to 
attend  two  public  meetings  each  year. 

DATES:  The  meeting  will  be  open  to  the 
public,  and  will  be  in  a  room  that 
accommodates  approximately  80 
people,  including  members  of  IRPAC 
and  IRS  officials.  Seats  are  available  to 
members  of  the  public  on  a  first-come, 
first-served  basis.  In  order  to  get  your 
name  on  the  building  access  list, 
notification  of  intent  to  attend  this 
meeting  must  be  made  with  Ms. 
Thomasine  Matthews  no  later  than 
Friday,  October  22, 1999.  Ms.  Matthews 
can  be  reached  by  e-mail  at 
thomasine.matthews^ll. irs.gov,  or  by 
telephone  at  202-622-4214.  Notification 
of  intent  to  attend  should  include  your 
name,  organization  and  phone  number. 
If  you  leave  this  information  for  Ms. 
Matthews  in  a  voice-mail  message, 
please  spell  out  all  names. 

A  draft  of  the  agenda  will  be  available 
via  facsimile  transmission  the  week 
prior  to  the  meeting.  Please  call  or  e- 
mail  Ms.  Thomasine  Matthews  on  or 
after  Monday,  October  18, 1999,  to  have 
a  copy  of  the  agenda  faxed  to  you. 
Please  note  that  a  draft  agenda  will  not 
be  available  until  that  date. 

ADDRESSES:  If  you  would  like  to  have 
IRPAC  consider  a  written  statement  at  a 
future  IRPAC  meeting  (not  this 
upcoming  meeting),  please  write  to  Kate 
LaBuda  at  the  IRS,  Office  of  Payer 
Comphance,  OP:EX:ST:PC.  Room  2013. 
1111  Constitution  Avenue,  NW., 
Washington,  DC,  20224. 


FOR  FURTHER  INFORMATION  CONTACT:  To 

get  on  the  access  list  to  attend  this 
meeting,  or  to  have  a  copy  of  the  agenda 
faxed  to  you  on  or  after  October  18, 
1999,  e-mail  Ms.  Thomasine  Matthews 
at  thomasine.matthews@Ml.irs.gov,  or 
call  her  at  202-622-4214.  For  general 
information  about  IRPAC  call  Ms.  Kate 
LaBuda  at  202-622-3404. 

Dated:  October  1. 1999. 

Allen  Jones, 

Acting  Director,  Office  of  Payer  Compliance, 
Office  of  Examination. 

(FR  Doc.  99-26227  Filed  10-7-99;  8:45  am) 
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UNITED  STATES  INFORMATION 
AGENCY 

Racaipt  of  Cultural  Property  Raquast 
From  tha  Govammant  of  the  Republic 
of  Bolhfia 

AGENCY:  United  States  Information 
Agency. 

ACTION:  Notice  of  receipt  of  cultural 
property  request  ft'om  the  Government 
of  the  Republic  of  Bolivia. 

The  Government  of  the  Republic  of 
Bolivia,  concerned  that  its  cultiu-al 
heritage  is  in  jeopardy  from  pillage, 
made  a  request  to  the  Government  of  the 
United  States  under  Article  9  of  the 
1970  UNESCO  Convention.  The  request 
was  received  on  September  29, 1999,  by 
the  United  States  Information  Agency.  It 
seeks  U.S.  import  restrictions  on 
categories  of  archaeological  and 
ethnological  material  of  the  F^- 
Colimibia  and  Colonial  periods  made  of, 
but  not  limited  to,  stone,  metal,  ceramic, 
shell,  bone,  wood,  leather,  painted 
materials  and  cloth.  In  accordance  with 
provisions  of  the  Convention  on 
Cultiiral  Property  Implementation  Act 
(19  U.S.C.  2602  and  2603],  the  request 
will  be  reviewed  by  the  Cultural 
Property  Advisory  Committee  which 
will  report  on  its  findings  and 
recommendations  thereunder.  A 
meeting  of  the  Committee  will  be 
announced  at  a  later  time.  Information 
about  the  Act  and  U.S.  implementation 
of  the  1970  UNESCO  Convention  can  be 
found  at  http://e.usia.gov/education/ 
culprop. 

Dated:  September  30, 1999. 
WiUiam  B.  Bader, 

Associate  Director  for  Education  and  Cultural 
Affairs,  United  States  Information  Agency. 

[FR  Doc.  99-26393  Filed  10-7-99;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere' in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 

48  CFR  Part  415 
[AGAR  Case  96-04] 
RIN  0599-AA07 

Agriculture  Acquisition  Regulation; 
Part  415  Reorganization;  Contracting 
by  Negotiation 

Correction 

In  rule  document  99-25474  beginning 
on  page  52673  in  the  issue  of  Thursday, 


September  30, 1999,  make  the  following 
correction: 

415.207    [Corrected] 

On  page  52674,  in  the  third  column, 
in  section  415.207(b),  under 
"AGREEMENT  GOVERNING  THE  USE 
AND  DISCLOSURE  OF  PROPOSALS", 
"21"  should  read  "1". 
[FR  Doc.  C9-25474  Filed  10-7-99;  8:45  am] 
BILUNG  CODE  1505-01-0 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  165 

[COTP  Tampa  99-042] 

RIN  2115  AA97 

Safety  Zone;  Tampa  Bay,  Tampa,  FL 

Correction 

In  proposed  rule  docimient  99-22654 
beginning  on  page  47752  in  the  issue  of 
Wednesday,  September  1, 1999,  make 
the  following  correction: 

On  page  47753,  in  the  second  colmnn, 
in  the  sixth  line,  "not"  should  read 
"now". 

[FR  Doc.  C9-22654  Filed  10-7-99;  8:45  am] 
BILUrMS  CODE  1505-01-0 


OL 


64 


SS 

1 
9 
5 


OCl 
8 


199 


Ml 


Friday 
October  8,  1999 


Part  II 


Department  of  Labor 

Employment  Standards  Administration 

20  CFR  Part  718  et  al. 
Regulations  implementing  the  Federal 
Coal  Mine  Health  and  Safety  Act  of  1969; 
Proposed  Rule 
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DEPAFmiENT  OF  LABOR 

EmploynMnt  Standards  Administration 

20  CFR  Parts  718, 722, 725, 726,  and 
727 

RIN  1215-AA99 

Rsgulations  Implementing  the  Federal 
Coal  lAine  Healtli  and  Safety  Act  of 
1M9,  as  Amended 

agency:  Emplo)mient  Standards 
Administration,  Labor. 
ACTION:  Proposed  rule. 

summary:  On  January  22. 1997,  the 
Department  issued  a  proposed  rule  to 
amend  the  regulations  implementing  the 
Black  Lung  Benefits  Act.  The 
Department  initially  allowed  interested 
parties  imtil  March  24, 1997  to  file 
comments,  but  extended  that  deadline 
twice.  When  the  comment  period  finally 
closed  on  August  21, 1997,  the 
Department  had  received  almost  200 
written  submissions  from  coal  miners, 
coal  mine  operators,  insurers, 
physicians,  and  attorneys.  In  addition, 
the  Department  held  two  hearings,  one 
on  Jime  19. 1997  in  Charleston,  West 
Virginia,  and  another  on  July  22-23. 
1997  in  Washington,  D.C.  Over  50 
people  testified  at  the  Department's 
hearings.  In  total,  the  Department  heard 
from  over  100  former  coal  miners  and 
members  of  their  families,  over  50  coal 
mine  operators  and  insurance 
companies  that  provide  black  lung 
benefits  insurance,  eight  physicians, 
eight  attorneys  representing  both 
claimants  and  coal  mine  operators,  nine 
legislators  at  the  federal  and  state  levels, 
and  groups  as  diverse  as  the  United 
Mine  Workers  of  America,  the  National 
Black  Lung  Association,  the  National 
Mining  Association,  the  American 
Insurance  Association,  and  the 
American  Bar  Association. 

The  Department  has  reviewed  all  of 
the  comments  and  testimony,  and  has 
decided  to  issue  a  second  proposal, 
revising  a  niunber  of  the  most  important 
regulations  contained  in  the  earlier 
proposal.  In  some  cases,  the  Department 
has  proposed  additional  changes  to 
these  regulations.  In  other  cases,  the 
Department  has  explained  its  decision 
not  to  alter  its  proposal  based  on  the 
comments  received  to  date.  Finally,  the 
Department  has  prepared  an  initial 
regulatory  flexibility  analysis.  The 
Department's  second  proposal  is 
intended  to  accomplish  two  purposes. 
First,  it  will  provide  notice  to  all 
interested  parties  of  the  proposed 
revisions,  as  well  as  of  the  initial 
regulatory  flexibility  analysis  set  forth 
in  this  dociunent.  Second,  the  re- 


proposal  will  allow  small  entities  that 
may  have  been  imaware  of  the 
Department's  earlier  proposal  to  submit 
comments  on  the  entire  proposed  rule. 
DATES:  Comments  must  be  submitted  on 
or  before  December  7. 1999. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  James  L.  DeMarce. 
Director.  Division  of  Coal  Mine 
Workers'  Compensation,  Room  C-3520. 
Frances  Perkins  Building,  200 
Constitution  Ave.,  NW.,  Washington, 
DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  L.  DeMarce,  (202)  693-0046. 
SUPPLEMENTARY  INFORMATION: 

This  notice  reprints  20  CFR  Parts  718, 
722.  725.  and  726  in  their  entirety  for 
the  convenience  of  interested  parties. 
This  notice  thus  necessarily  includes 
proposed  revisions  contained  in  the 
Department's  original  notice  of 
proposed  rulemayking.  62  FR  3338  (Jan. 
22, 1997).  The  Department  intends  this 
notice  to  supplement  the  original  notice, 
however,  and  not  to  replace  it.  To  the 
extent  that  previously  proposed 
regulatory  changes  have  not  been 
altered  by  the  revisions  contained  in 
this  notice,  the  explanation  of  those 
changes  contained  in  the  Department's 
initial  notice  remains  valid.  Where  the 
Department  has  proposed  additional 
changes,  those  changes  are  explained 
below. 

Sonimary  of  Noteworthy  Proposed 
Regulatioiis 

Evidentiary  Development 

Documentary  Medical  Evidence 

The  Department's  initial  proposal 
governing  evidentiary  development  in 
black  lung  claims  resulted  in  the 
greatest  volume  of  public  comment, 
bom  coal  mine  operators,  their  insurers, 
claims  servicing  organizations  and 
miners.  Many  commenters  were  critical 
of  the  Department's  proposal  that  all 
documentary  medical  evidence  was  to 
be  submitted  to  the  district  director  in 
the  absence  of  extraordinary 
circumstances.  Numerous  commenters, 
expressing  widely  varying  points  of 
view,  also  addressed  the  proposed 
limitation  on  the  amount  of 
docimientary  medical  evidence  that 
each  side  could  submit  in  a  given  claim. 

After  carefully  considering  the  many 
valid  objections  to  the  required 
submission  of  documentary  medical 
evidence  to  the  district  director,  the 
Department  now  proposes  to  retain  the 
current  process  for  submitting 
documentary  medical  evidence  into  the 
record.  Under  this  process,  parties  may 
submit  documentary  medical  evidence 


either  to  the  district  director  or  to  an 
administrative  law  judge  (ALJ)  up  to  20 
days  before  an  ALJ  hearing,  or  even 
thereafter,  if  good  cause  is  shown.  This 
proposal  does  retain,  however,  the 
Department's  original  limitation  on  the 
amoimt  of  docimientary  medical 
evidence  which  may  be  submitted  in 
each  claim.  To  clarify  its  intent,  the 
Department  has  defined  differently  the 
applicable  evidentiary  limitations, 
lliese  limitations  are  now  expressed  in 
terms  of  the  types  of  evidence  most 
commonly  used  to  establish  or  refute 
entitlement  to  benefits  under  §§  718.202 
and  718.204.  Thus,  rather  than 
describing  the  evidentiary  limitations  in 
terms  of  two  pulmonary  evaluations  or 
consultative  reports,  the  revised 
§  725.414  speaks  in  terms  of  two  chest 
X-ray  interpretations,  the  results  of  two 
pulmonary  function  tests,  two  arterial 
blood  gas  studies,  and  two  medical 
reports. 

The  revised  §  725.414  also  would 
make  explicit  the  amoimt  of  evidence 
which  each  side  may  submit  in  rebuttal 
of  its  opponent's  case.  A  party  may 
submit  no  more  than  one  physician's 
interpretation  of  each  chest  X-ray, 
pulmonary  function  test,  or  arterial 
blood  gas  study  submitted  by  its 
opponent.  In  addition,  the  Department 
proposes  to  permit  a  party  to 
rehabilitate  evidence  that  has  been  the 
subject  of  rebuttal.  For  example,  where 
a  party  submits  a  physician's 
interpretation  in  rebuttal  of  a  chest  X- 
ray  interpretation  or  objective  test,  the 
party  that  originally  submitted  the  chest 
X-ray  or  test  into  evidence  may 
introduce  a  contrary  statenient  from  the 
physician  who  originally  interpreted  it. 

"This  proposal  would  alter  in  one 
significant  way  the  limitations  on  the 
amoimt  of  medical  evidence  admissible 
in  each  claim.  In  order  to  allow  for  a 
more  careful  consideration  of  the 
unique  facts  and  circ\imstances  of  each 
case,  and -to  provide  an  additional 
procedural  safeguard,  this  proposal 
would  permit  an  administrative  law 
judge  to  admit  medical  evidence  into 
the  record  in  excess  of  the  limits 
outlined  in  §  725.414  upon  a  shoving  of 
good  cause.  The  Department's  prior 
proposal  would  have  permitted  the 
admission  of  such  evidence  only  if  a 
moving  party  could  demonstrate 
extraordinary  cinnmistances. 

Complete  Pulmonary  Evaluation 

The  Department  also  proposes  a 
change  in  the  manner  in  which  it 
administers  the  complete  pulmonary 
evaluation  required  by  the  Black  Lung 
Benefits  Act.  Under  the  Department's 
original  proposal,  a  miner  could  be 
examined  either  by  a  physician  selected 
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by  the  Department  or  by  a  physician  of 
his  choosing.  If  the  miner  selected  the 
physician,  however,  the  report  of  that 
examination  would  have  counted  as  one 
of  the  two  pulmonary  evaluations  the 
miner  was  entitled  to  submit  into 
evidence.  The  Department  now 
proposes  to  allow  the  miner  to  choose 
the  physician  or  facility  to  perform  the 
complete  pulmonary  evaluation  from  a 
list  of  providers  maintained  by  the 
Department.  The  authorized  list  of 
physicians  and  facilities  in  a  given  case 
woiUd  include  all  those  in  the  state  of 
the  miner's  residence  and  contiguous 
states.  If,  however,  a  miner  chose  a 
provider  more  than  one  himdred  miles 
from  his  residence  to  administer  the 
413(b)  evaluation,  the  designated 
responsible  operator  could  choose  to 
send  the  miner  a  comparable  distance 
for  its  examination.  The  413(b) 
examination  results  would  not  coimt 
against  the  miner's  quota.  §  725.406. 

The  Department  believes  that  this 
proposal  would  benefit  all  parties  to  a 
claim.  It  would  make  possible  the  best 
quality  respiratory  and  pulmonary 
evaluation  and  would  insure  each  miner 
a  thorough  examination,  performed  in 
compliance  with  the  applicable  quality 
standards.  Such  a  pulmonary  evaluation 
would  therefore  give  the  Department  a 
soimd  evidentiary  basis  upon  which  to 
make  an  initial  finding,  a  finding  which 
both  the  claimant  and  the  operator  may 
find  credible.  The  Department  intends 
to  develop  more  rigorous  standards  for 
physicians  and  facilities  that  perform 
pulmonary  evaluations  and  to 
reevaluate  the  fees  it  pays  physicians  to 
perform  and  explain  the  results  of  these 
examinations.  The  Department  has 
discussed  in  the  preamble  to  §  725.406 
several  possible  criteria  that  the  Office 
might  use  in  selecting  appropriate 
physicians  and  facilities,  and  invites 
comment  on  these  and  other  possible 
criteria. 

Developing  medical  evidence  relevant 
to  the  claimant's  respiratory  and 
pulmonary  condition,  including  the 
objective  medical  testing  required  by  the 
Department's  quality  standards,  may 
involve  costs  beyond  the  reach  of  some 
claimants.  Thus,  this  proposal  would 
require  a  district  director  to  inform  the 
claimant  that  he  may  have  the  results  of 
the  Department's  initial  objective  testing 
sent  to  his  treating  physician  for  use  in 
the  preparation  of  a  medical  report  that 
complies  with  the  Department's  quality 
standards.  The  district  director's  notice 
would  also  inform  the  claimant  that,  if 
submitted,  a  report  from  his  treating 
physician  would  count  as  one  of  the  two 
reports  he  is  entitled  to  submit  imder 
§  725.414,  and  that  he  may  wish  to  seek 
advice,  from  a  lawyer  or  other  qualified 


representative,  before  requesting  his 
treating  physician  to  supply  such  a 
report.  In  this  way,  the  Department 
hopes  to  assist  claimants  who  may  not 
be  able  to  afford  the  necessary  objective 
testing. 

Docimientary  Evidence  Pertaining  to  the 
Liability  of  a  Potentially  Liable  Operator 
or  the  Responsible  Operator 

Although  the  Department  now 
proposes  to  allow  the  submission  of 
new  dociunentary  medical  evidence 
while  a  case  is  pending  before  the  Office 
of  Administrative  Law  Judges,  it  has  not 
altered  the  proposal  with  respect  to  the 
required  submission  to  the  district 
director  of  all  documentary  evidence 
relevant  to  potentially  liable  operators 
and  the  responsible  operator.  Proposed 
§§  725.408,  725.414  and  725.456  would 
continue  to  require  that  such  evidence 
be  submitted  to  the  district  director  and 
that  an  administrative  law  judge  may 
admit  additional  evidence  on  such 
issues  only  if  the  party  seeking  to 
submit  the  evidence  demonstrates 
extraordinary  circumstances  justifying 
its  admission.  The  Department  has 
revised  proposed  §  725.408,  however,  in 
response  to  operators'  comments.  That 
section  would  now  allow  an  operator, 
notified  of  its  potential  liability  under 
proposed  §  725.407,  90  days,  rather  than 
60,  to  submit  documentary  evidence 
challenging  the  district  director's 
determination  that  it  meets  the 
requirements  in  §  725.408(a)(2).  In 
addition,  the  90  day  period  could  be 
extended  for  good  cause  pursuant  to 
§725.423. 

Witnesses 

This  proposal  alters  the  provisions 
governing  witnesses  testimony. 
§§  725.414,  725.456,  725.457.  The 
revisions  would  allow  a  physician  to 
testify,  either  at  a  hearing  or  pursuant  to 
deposition,  if  he  authored  a  "medical 
report"  admitted  into  the  record 
pursuant  to  §  725.414.  Alternatively,  if  a 
party  has  submitted  fewer  than  the  two 
medical  reports  allowed  as  an 
affirmative  case,  a  physician  who  did 
not  prepare  a  medical  report  could 
testify  in  lieu  of  such  a  report.  No  party 
would  be  allowed  to  offer  the  testimony 
of  more  than  two  physicians,  however, 
unless  the  administrative  law  judge 
found  good  cause  to  allow  evidence  in 
excess  of  the  §  725.414  limitations.  The 
Department  also  has  proposed  altering 
its  original  limitation  on  the  scope  of  a 
physician's  testimony.  If  a  physician  is 
permitted  to  testify,  he  may  testify  as  to 
any  medical  evidence  of  record,  and  not 
solely  with  respect  to  the  contents  of  the 
report  he  prepared. 


The  regulations  governing  witnesses 
testimony  would  continue  to  require 
that  the  parties  notify  the  district 
director  of  any  potential  vdtness  whose 
testimony  pertains  to  the  liability  of  a 
potentially  liable  operator  or  the 
responsible  operator.  Absent  such 
notice,  the  testimony  of  such  a  witness 
may  not  be  admitted  into  a  hearing 
record  absent  an  administrative  law 
judge's  finding  of  extraordinary 
circumstances.  §§  725.414,  725.457. 

Witnesses'  Fees 

The  Department  received  comments 
from  both  miners  and  coal  mine 
operators  criticizing  its  initial  proposal, 
which  would  have  assessed  liability  for 
witnesses'  fees  on  the  part}^  seeking  to 
cross-examine  a  witness  if  the  witness's 
proponent  did  not  intend  to  call  the 
witness  to  appear  at  the  hearing.  In 
response  to  these  objections,  the 
Department  now  proposes  to  assess  the 
costs  of  cross-examination  of  a  witness 
on  the  party  relying  on  that  witness's 
affirmative  testimony.  This  change  will . 
make  the  regulation  more  consistent 
with  the  manner  in  which  witnesses' 
fees  are  paid  in  general  litigation.  Under 
the  proposal,  the  party  whose  witness  is 
to  be  cross-examined  may  request  the 
administrative  law  judge  to  authorize  a 
less  burdensome  method  of  cross- 
examination  than  an  actual  appearance 
at  a  hearing,  provided  that  the 
alternative  method  authorized  will 
produce  a  full  and  true  disclosure  of  the 
facts. 

The  only  exception  to  this  general 
rule  would  be  in  the  case  of  an  indigent 
claimant.  If  a  claimant  is  the  proponent 
of  the  witness  whose  cross-examination 
is  sought,  and  the  claimant 
demonstrates  that  he  would  be  deprived 
of  ordinary  and  necessary  living 
expenses  if  required  to  pay  the  witness's 
fee  and  mileage  necessary  to  produce 
the  witness  for  cross-examination,  the 
administrative  law  judge  may  apportion 
the  costs  of  the  cross-examination 
between  the  parties,  up  to  and  including 
the  assessment  of  the  total  cost  against 
the  party  opposing  claimant's 
entitlement.  A  claimant  shall  be 
considered  deprived  of  funds  required 
for  ordinary  and  necessary  living 
expenses  under  the  standards  set  forth 
at  20  CFR  404.508.  The  Black  Lung 
Disability  Trust  Fund  may  not  be  held 
liable  for  such  witness's  fee  in  any  case 
in  which  the  district  director  has 
designated  a  responsible  operator, 
except  that  the  fund  may  be  assessed  the 
cost  associated  with  the  cross- 
examination  of  the  physician  who 
performed  the  miner's  complete 
pulmonary  evaluation. 
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Subsequent  Claims 

Subsequent  applications  for  benefits 
are  filed  more  than  one  year  after  the 
denial  of  a  previous  claim  and  may  be 
adjudicated  only  if  the  claimant 
demonstrates  that  an  applicable 
condition  of  entitlement  has  changed  in 
the  interim.  In  its  initial  notice  of 
proposed  rulemaking,  the  Department 
attempted  to  clarify  the  regulation 
governing  subsequent  claims  by 
siimmarizing  and  incorporating  into  the 
regulation's  language  the  outcome  of 
considerable  appellate  litigation.  62  FR 
3351-3353  (Jan.  22, 1997).  Because  the 
courts  of  appeals  have  issued  additional 
decisions  since  the  Department's  initial 
proposal,  the  proposal  now  merely 
codifies  caselaw  that  is  already 
applicable  to  more  than  90  percent  of 
the  claimants  who  apply  for  black  lung 
benefits.  The  Department's  complete 
discussion  of  the  numerous  comments 
received  in  response  to  the  first  notice 
of  proposed  rulemaking  is  foimd  under 
§  725.309. 

This  second  proposal  contains  two 
changes  to  §  725.309  as  initially 
proposed.  Both  changes  affect 
§  725.309(d)(3).  The  Department  now 
proposes  elimination  of  the  rebuttable 
presiunption  that  the  miner's  physical 
condition  has  changed  if  the  miner 
proves  with  new  medical  evidence  one 
of  the  applicable  conditions  of 
entitlement.  Commenters  responded 
that  the  proposal  was  confusing  and 
would  lead  to  considerable  litigation. 
The  Department  agrees  that  the 
presimiption  is  unnecessary  and 
suggests  its  deletion.  Under  the  new 
proposal,  a  subsequent  claim  will  be 
denied  imless  the  claimant 
demonstrates  that  one  of  the  applicable 
conditions  of  entitlement  has  changed 
since  the  date  upon  which  the  order 
denying  the  prior  claim  became  final. 
Section  725.309(d)(3)  of  this  proposal 
also  clarifies  the  Department's  original 
intent  with  respect  to  subsequent 
survivors'  claims.  In  order  to  avoid  an 
automatic  denial,  the  applicant  in  a 
subsequent  survivor's  claim  must 
demonstrate  that  at  least  one  of  the 
applicable  conditions  of  entitlement  is 
unrelated  to  the  miner's  physical 
condition  at  the  time  of  his  death.  Thus, 
if  the  prior  denial  was  based  solely  on 
the  survivor's  failiue  to  establish  that 
the  miner  had  pneumoconiosis,  that  the 
miner's  pneumoconiosis  was  caused  by 
coal  mine  employment,  or  that  the 
pneumoconiosis  contributed  to  the 
miner's  death,  any  subsequent  claim 
must  also  be  denied,  absent  waiver  by 
the  liable  party. 

By  allowing  the  filing  of  a  subsequent 
claim  for  benefits  which  alleges  a 


worsening  of  the  miner's  condition,  the 
Department  merely  recognizes  the 
progressive  nature  of  pneumoconiosis. 
The  proposed  regulation  does  not  allow 
the  reopening  of  any  prior  claim  which 
was  denied  more  than  one  year  before 
the  filing  of  the  subsequent  claim.  It  also 
prohibits  any  award  of  benefits  for  a 
period  of  time  covered  by  that  prior 
denial.  Responsible  operators  have 
argued  to  the  circuit  courts  of  appeals 
that  the  Department's  regulatory  scheme 
allows  the  "recycling"  of  an  old  claim 
in  violation  of  Uie  Supreme  Court's 
holding  that  a  black  lung  claimant  may 
not  "seek[]  to  avoid  the  bar  of  res 
judicata  [finality]  on  the  ground  that  the 
decision  was  wrong."  Pittston  Coal 
Group  V.  Sebben,  488  U.S.  105, 123 
(1988).  The  courts  have  uniformly 
rejected  this  argument,  see  Lovilia  Coal 
Co.  V.  Harvey.  109  F.3d  445,  449-450 
(8th  Cir.  1997).  cert,  denied.  118  S.  Ct. 
1385  (1998).  Thus,  the  Department's 
proposal  is  fully  consistent  with  the 
Supreme  Court's  holding  in  Sebben,  and 
gives  appropriate  finality  to  prior 
denials. 

The  Department's  experience  with 
subsequent  claims  also  demonstrates  the 
need  for  such  filings.  During  the  period 
between  January  1, 1982,  when  the 
Black  Lung  Benefits  Amendments  of 
1981  took  effect,  and  July  16, 1998, 
10.56  percent  of  the  subsequent  claims 
filed  by  living  miners  were  ultimately 
awarded  as  opposed  to  only  7.47 
percent  of  first-time  claims.  To  prevent 
a  miner  who  has  previously  been  denied 
benefits  fi-om  filing  a  subsequent  claim 
would  force  each  miner  to  "guess" 
correctly  when  he  has  become  totally 
disabled  due  to  pneumoconiosis  arising 
out  of  coal  mine  employment  because  a 
premature  and  unsuccessful  filing 
would  forever  bar  an  award.  In  addition, 
the  total  number  of  subsequent  claims 
filed  by  miners  during  that  same  time 
period,  30,964,  as  compared  to  the  total 
number  of  claims  filed,  approximately 
107,000,  indicates  that  the  provision  is 
not  abused.  Of  the  total  number  of 
claims  filed,  only  approximately  1,400, 
or  1.3  percent,  were  from  individuals 
who  had  been  denied  benefits  three  or 
more  times.  Thus,  in  general,  only  an 
individual  who  believes  his  concQtion 
has  truly  worsened  files  a  subsequent 
claim. 

Although  the  Department's  proposal 
would  allow  the  filing  of  subsequent 
claims,  the  Department  also  intends  to 
take  steps  to  better  educate  claimants 
with  respect  to  the  requirements  for 
entitlement.  The  Department  intends  to 
provide  better  initial  pulmonary 
evaluations  and  better  reasoned,  more 
detailed  explanations  of  denials  of 
claims.  By  providing  claimants  with  a 


more  realistic  view  of  their  possible 
entitlement,  the  Department  expects 
that  the  number  of  nonmeritorious 
applications  will  be  reduced. 

Attorneys'  Fees 

In  its  first  notice  of  proposed 
rulemaking,  the  Department  attempted 
to  clarify  an  operator's  liability  for  a 
claimant's  attorney's  fees  and  the  dates 
on  which  the  operator's  liability 
commenced.  The  Department  also 
recognized  the  Trust  Fimd's  liability  for 
attorneys'  fees  and  made  it  coextensive 
with  a  liable  operator's.  In  general,  the 
Department  used  the  date  of  the  event 
which  created  an  adversarial 
relationship  between  the  claimant  and 
either  the  operator  or  the  fund  as.  the 
date  on  which  liability  for  a  claimant's 
attorney's  fees  commenced.  The 
Department  used  this  date  based  on  the 
theory  that  it  was  the  creation  of  an 
adversarial  relationship  which  required 
employment  of  an  attorney.  Thus,  for 
example,  a  successful  claimant's 
attorney  could  only  collect  a  fee  fi'om  an 
operator  or  the  fund  for  necessary  work 
performed  after  the  liable  operator  first 
contested  the  claimant's  eligibility  or 
the  fund  first  denied  the  claim.  See  62 
FR  3354,  3399  (Jan.  22, 1997). 

Upon  further  reflection  and 
consideration  of  the  comments  received, 
however,  the  Department  now  proposes 
to  allow  successful  claimants'  attorneys 
to  collect  fees  from  an  operator  or  the 
fund  for  all  necessary  work  they 
perform  in  a  case  rather  than  only  the 
work  performed  after  creation  of  an 
adversarial  relationship.  Although  the 
creation  of  an  adversarial  relationship 
and  the  ultimately  successful 
prosecution  of  a  claim  are  still  necessary 
to  trigger  employer  or  fund  liability  for 
attorneys'  fees,  the  date  on  which  the 
adversarial  relationship  commenced 
will  no  longer  serve  as  the  starting  point 
of  liability.  The  Department  believes 
this  change  may  be  appropriate  in  light 
of  the  evidentiary  limitations  present  in 
the  proposal.  These  limitations 
significantly  alter  the  consequences  of 
an  early  submission  of  evidence  and 
make  the  quality  of  each  piece  of 
evidence  submitted  significantly  more 
important.  Thus,  in  an  attempt  to  avoid 
setting  a  trap  for  the  tmwary  claimant 
and  to  encoiurage  early  attorney 
involvement  in  these  claims,  the 
Department  proposes  allowing 
successful  attorneys  to  collect  fees  for 
all  of  the  necessary  work  they  perform. 

Treating  Physicians'  Opinions 

In  the  preamble  accompanying  its 
initial  proposal,  the  Department  noted 
that  its  proposal  to  allow  a  fact-finder  to 
give  controlling  weight  to  the  opinion  of 
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a  treating  physician  attempted  to  codify 
principles  embodied  in  case  law  and 
also  drew  on  a  similar  regulation 
adopted  by  the  Social  Security 
Administration,  20  CFR  404.1527(d)(2). 
See  62  Fed.  Reg.  3338,  3342  (Jan.  22, 
1997).  The  Department's  proposal 
elicited  widely  divergent  comment  from 
numerous  sources.  The  Department  now 
invites  comment  on  alternative  ways  to 
determine  when  a  treating  physician's 
opinion  may  be  entitled  to  controlling 
weight. 

The  purpose  of  this  proposal  is  not  to 
limit  a  factfinder's  consideration  of  any 
properly  admitted  medical  or  other 
relevant  evidence.  Rather,  this 
regidation  would  mandate  only  that  the 
factfinder  recognize  that  a  treating 
physician  may  possess  additional 
insight  into  the  miner's  respiratory  or 
pulmonary  condition  by  virtue  of  his 
extended  treatment.  The  Department 
has  proposed  two  changes  to 
§  718.104(d).  In  the  absence  of  contrary 
probative  evidence,  the  adjudication 
officer  woidd  be  required  to  accept  the 
physician's  statement  with  regard  to  the 
nature  and  duration  of  the  doctor's 
treatment  relationship  with  the  miner, 
and  the  frequency  and  extent  of  that 
treatment.  §  718.104(d)(5).  The 
Department  has  also  added  language  to 
§  718.104(d)  to  make  explicit  its  intent 
that  a  treating  physician's  opinion  may 
establish  all  of  the  medical  elements  of 
entitlement.  Finally,  the  Department  has 
retained  the  language  in  the  original 
proposal  that  whether  controlling 
weight  is  given  to  the  opinion  of  a 
treating  physician  shall  also  be  based  on 
the  credibility  of  that  opinion  in  light  of 
its  reasoning  and  documentation,  other 
relevant  evidence  and  the  record  as  a 
whole. 

Waiver  of  Overpayments 

In  its  previous  notice  of  proposed 
nilemaldng,  the  Depeirtment  extended 
the  right  to  seek  waiver  of  recovery,  of 
an  overpayment  to  all  claimants, 
without  regard  to  whether  recovery  was 
sought  by  a  responsible  operator  or  the 
Black  Lung  Disability  Trust  Fund.  62  FR 
3366-3367  (Jan.  22, 1997).  The 
Department  received  niunerous 
comments  in  response,  many  urging 
adoption  of  a  more  generous  waiver 
provision  fashioned  after  the  Longshore 
and  Harbor  Workers'  Compensation  Act. 
Many  other  comments  opposed  the 
extension  of  waiver  rights  to  all 
claimants  as  an  unconstitutional 
deprivation  of  responsible  operators' 
property  rights  and  right  to  appeal.  Thus 
far,  these  comments  have  not  provided 
the  Department  with  a  sufficient  basis 
for  altering  its  original  proposal.  See  the 
discussion  imder  §  725.547. 


The  Department  alsb  heard  testimony 
from  a  number  of  witnesses  generally 
critical  of  the  application  of  the  criteria 
used  to  determine  whether  recoupment 
of  an  overpayment  would  defeat  the 
purposes  of  title  IV  of  the  Federal  Coal 
Mine  Health  and  Safety  Act  or  would  be 
against  equity  and  good  conscience. 
These  waiver  criteria  are  incorporated 
into  the  Black  Lung  Benefits  Act  from 
the  Social  Security  Act,  30  U.S.C. 
923(b),  940,  incorporating  42  U.S.C. 
404(b),  and  the  Social  Security 
Administration  uses  them  in  its 
adjudication  of  overpayments  arising 
imder  title  II  of  the  Social  Security  Act. 
Thus,  Social  Seouity's  current 
interpretation  pf  these  criteria  is  found 
in  Social  Security  regulations  governing 
title  II  claims,  20  CFR  404.506  through 
404.512,  not  in  their  regulations 
governing  Part  B  claims  filed  under  the 
Black  Lung  Benefits  Act,  20  CFR 
410.561  through  410.561h.  In  order  to 
make  the  standards  for  waiver  of 
recovery  of  a  black  lung  overpayment 
more  current,  the  Department  proposes 
to  amend  section  725.543  to  incorporate 
Social  Security's  title  II  standards, 
rather  than  its  Part  B  regulations. 

Definition  of  Pneiunoconiosis  and 
Establishing  Total  Disability  Due  to 
Pneumoconiosis 

The  Department  has  suggested  no 
further  change  to  its  initial  proposed 
defining  pneumoconiosis,  §  718.201, 
and  no  significant  change  to  its 
regulation  defining  total  disability  and 
disability  causation,  §  718.204.  The 
miner  retains  the  burden  of  proving 
each  of  these  required  elements  of 
entitlement. 

The  Department  received  widely 
divergent  comments  from  medical 
professionals  on  its  proposed  definition 
of  pneiunoconiosis.  Some  commenters 
argued  that  the  proposal  lacked  a  sound 
medical  basis  and  would  therefore 
imjustifiably  increase  the  number  of 
claims  approved.  Other  physicians,  also 
with  expertise  in  pulmonary  medicine, 
supported  the  proposal.  As  a  result,  the 
Department  sought  additional  guidance 
on  this  issue  from  the  National  Institute 
for  Occupational  Safety  and  Health 
(NIOSH).  The  Department  forwarded  to 
NIOSH  all  of  the  comments  and 
testimony  it  had  received  relevant  to 
§  718.201  and  requested  that  NIOSH 
advise  the  Department  whether  any  of 
the  material  altered  that  agency's 
original  opinion,  submitted  during  the 
comment  period,  which  supported  the 
Department's  proposal.  NIOSH 
concluded  that  the  unfavorable 
comments  and  testimony  did  not  alter 
its  previous  position:  NIOSH  scientific 


analysis  supports  the  proposed 
definitional  changes. 

The  Department  also  received 
numerous  comments  on  its  proposed 
regulation  defining  total  disability  and 
disability  causation,  and  setting  out  the 
criteria  for  establishing  total  disability. 
The  Department  has  proposed  no 
significant  change  to  §  718.204.  It  has 
proposed,  however,  a  change  in  the 
methodology  by  which  pidmonary 
function  tests  are  administered. 
§  718.103(a)  and  Appendix  B  to  Part 
718.  This  proposal  would  require  that 
pulmonary  function  testing  be 
administered  by  means  of  a  flow- 
voliune  loop,  a  more  reliable  method  of 
ensuring  valid,  verifiable  results  in 
pulmonary  function  testing.  The 
Department  invites  comment  on  these 
proposed  changes. 

True  Doubt 

The  "true  doubt"  rule  was  an 
evidentiary  weighing  principle  under 
which  an  issue  was  resolved  in  favor  of 
the  claimant  if  the  probative  evidence 
for  and  against  the  claimant  was  in 
equipoise.  In  its  first  notice  of  proposed 
rulemaking,  the  Department  proposed 
deleting  subsection  (c)  of  the  ciuxent 
regulation  at  §  718.3,  because  the 
Supreme  Court  held  that  this  language 
failed  to  define  the  "true  doubt"  rule 
effectively.  62  FR  3341  (Jan.  22,  1997). 
Although  the  Department  received  a 
number  of  comments  urging  the 
proposal  of  a  "true  doubt"  rule,  the 
Department  has  not  done  so  in  this 
second  notice  of  proposed  rulemaking. 

The  Department  believes  that 
evaluation  of  conflicting  medical 
evidence  requires  careful  consideration 
of  a  wide  variety  of  disparate  factors, 
making  the  applicability  of  any  true 
doubt  rule  extremely  limited.  The 
availability  of  these  factors  makes  it 
imlikely  that  a  factfinder  will  be  able  to 
conclude  that  the  evidence,  although  in 
conflict,  is  equally  probative.  Thus,  the 
Department  does  not  believe  that 
promulgation  of  a  true  doubt  rule  will 
enhance  decision-making  under  the  Act. 

Federal  Coal  Mine  Health  and  Safety 
Act  Endorsement 

Section  726.203  was  not  among  the 
regulations  the  Department  opened  for 
comment  in  its  previous  notice  of 
proposed  rulemaking.  Representatives 
of  the  insiu^nce  industry  commented, 
however,  that  a  different  version  of  the 
endorsement  contained  in  §  726.203(a) 
has  been  in  use  since  1984,  with  the 
Department's  knowledge  and  consent. 
The  Department  is  now  opening 
§  726.203  for  comment.  Although  this 
proposal  does  not  suggest  alternative 
language  for  the  endorsement,  the 
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preamble  does  contain  the  version  of  the 
endorsement  which  the  industry 
provided.  The  Department  invites 
comment  on  its  possible  use,  but  urges 
commenters  to  bear  in  mind  the 
requirement  in  §  726.205  that 
endorsements  other  than  those  provided 
by  §  726.203  may  be  used  only  if  they 
do  not  "materially  alter  or  attempt  []  to 
alter  an  operator's  liability  for  the 
payment  of  any  benefits  under  the 
Act*  *  *"  The  Department  also 
requests  that  the  insimmce  industry 
submit  for  the  record  any  document  it 
might  possess  from  the  Department 
authorizing  use  of  the  different 
endorsement. 

Medical  Benefits 

Since  the  Department's  initial 
proposal,  the  U.S.  Court  of  Appeals  for 
the  Sixth  Circuit  has  issued  a  decision 
addressing  the  compensability  of 
medical  expenses  inciured  as  a  result  of 
treatment  for  totally  disabling 
pneiunoconiosis.  Glen  Coal  Co.  v.  Seals, 
147  F.3d  502  (6th  Cir.  1998).  A  majority 
of  that  panel  held  that  the  Benefits 
Review  Board  had  erred  by  applying  the 
Fourth  Circuit's  presiimption  to  a  miner 
whose  coal  mine  employment  took 
place  within  the  jiuisdiction  of  the 
Sixth  Circuit.  In  the  Fourth  Circuit,  if  a 
miner  entitled  to  monthly  black  limg 
benefits  receives  treatment  for  a 
pulmonary  disorder,  it  is  presumed  that 
that  disorder  is  caused  or  aggravated  by 
the  miner's  pneumoconiosis.  Doris  Coal 
Co.  v.  Director.  OWCP,  938  F'.2d  492 
(4th  Cir.  1991);  GulfS-  Western  Indus,  v. 
Ling.  _  F.ad  _,  1999  WL  148851  (4th 
Cir.  Mar.  19, 1999). 

The  Department  believes  that  black 
luing  benefit  claims  adjudication  should 
vary  as  little  as  possible  from  circuit  to 
circuit,  and  consequently  continues  to 
propose  a  regulatory  presiunption, 
based  on  the  Foiuth  Circuit's  approach, 
that  would  apply  nationwide.  The  Sixth 
Circuit's  opinion  would  allow  such  a 
result,  given  the  separate  views 
expressed  by  each  of  die  three  judges 
sitting  on  that  panel.  The  Department 
also  believes  that  a  regulatory 
presumption  governing  the 
compensability  of  mechcal  expenses  for 
the  treatment  of  totally  disabling 
pneiunoconiosis  is  appropriate  given 
the  rational  connection  between  the 
facts  proven  and  the  facts  presiuned. 

Explanation  of  Proposed  Changes 

Open  Regulations 

The  Department  invites  comments 
from  interested  parties  on  the  following 
regulations:  §  718.3,  §  718.101, 
§  718.102,  §  718.103.  §  718.104, 
§  718.105,  §  718.106.  §  718.107, 


§  718.201,  §  718.202,  §  718.204, 

§  718.205,  §  718.301,  §  718.307. 

§  718.401,  §  718.402,  §  718.403, 

§  718.404,  Appendix  B  to  part  718, 

Appendix  C  to  Part  718,  part  722 

(entire),  §  725.1,  §  725.2,  §  725.4, 

§  725.101,  §  725.103,  §  725.202. 

§  725.203,  §  725.204,  §  725.209, 

§  725.212,  §  725.213,  §  725.214, 

§  725.215,  §  725.219,  §  725.221, 

§  725.222,  §  725.223,  §  725.306. 

§  725.309.  §  725.310,  §  725.311. 

§  725.351,  §  725.362,  §  725.367, 

§  725.403,  §  725.405,  §  725.406, 

§  725.407,  §  725.408,  §  725.409. 

§  725.410,  §  725.411,  §  725.412, 

§  725.413,  §  725.414,  §  725.415, 

§  725.416,  §  725.417,  §  725.418. 

§  725.421,  §  725.423,  §  725.452. 

§  725.454,  §  725.456.  §  725.457, 

§  725.458,  §  725.459,  §  725.465, 

§  725.478,  §  725.479,  §  725.490, 

§  725.491,  §  725.492,  §  725.493. 

§  725.494,  §  725.495,  §  725.502. 

§  725.503.  §  725.515,  §  725.522. 

§  725.530,  §  725.533,  §  725.537, 

§  725.543.  §  725.544.  §  725.547. 

§  725.548.  §  725.606,  §  725.608, 

§  725.609.  §  725.620,  §  725.621, 

§  725.701,  §  725.706,  §  726.2,  §  726.8, 

§  726.101,  §  726.104,  §  726.105, 

§  726.106,  §  726.109,  §  726.110, 

§  726.111,  §  726.114,  §  726.203, 

§  726.300,  §  726.301,  §  726.302, ' 

§  726.303,  §  726.304,  §  726.305, 

§  726.306,  §  726.307,  §  726.308, 

§  726.309,  §  726.310,  §  726.311, 

§  726.312,  §  726.313.  §  726.314, 

§  726.315,  §  726.316,  §  726.317, 

§  726.318,  §  726.319,  §  726.320,  and  part 

727  (entire). 

New  Regulations  Open  for  Comment 

The  Department's  initial  notice  of 
proposed  rulemaking  contained  a  list  of 
regulations,  entitled  "Substantive 
Revisions,"  that  the  Department 
proposed  to  revise.  62  FR  at  3340  (Jan. 
22, 1997).  That  list  of  regulations  is 
reproduced  above  with  six  additions. 
The  Department  is  now  proposing 
changes  to  ten  regulations  that  were  not 
open  for  comment  previously: 
§  725.351,  §  725.403,  §  725.465, 
§  725.515,  §  725.533,  §  725.543, 
§  725.544,  §  725.548,  §  726.3,  and 
§  726.203.  Although  the  Department  has 
not  proposed  any  specific  changes  to 
section  726.203,  the  Department  seeks 
comment  from  interested  parties  on  the 
changes  to  that  regulation  suggested  by 
the  insurance  industry.  Accordingly,  the 
Department  now  invites  comment  from 
all  interested  parties  on  the  regulations 
listed  above  as  Open  Regulations.  • 

Additional  Technical  changes 

The  Department's  first  proposal 
identified  a  number  of  regulations  to 


which  the  Department  was  proposing  to 
make  technical  revisions.  See  62  FR 
3340-41  (Jan.  22, 1997).  The 
Departxnent  is  now  proposing  additional 
technical  revisions.  Among  other  things, 
these  proposed  changes  delete 
references  to  the  control  numbers  used 
by  the  Office  of  Management  and 
Budget  to  approve  revisions  to  the 
regulations  in  1984  because  the 
inclusion  of  these  numbers  is  neither 
necessary  nor  helpful  to  understanding 
the  Department's  regidations.  See,  e.g.. 
20  CFR  718.102  (1999).  In  addition,  at 
the  request  of  the  Office  of  the  Federal 
Register,  the  Department  is  proposing  to 
change  references  to  various 
components  of  title  20  of  the  Code  of 
Federal  Regulations  and  to  various 
statutory  provisions  and  to  add  a  colon 
to  §  726.1.  The  following  regulations 
should  be  added  to  the  list  of 
regulations  to  which  the  Department  is 
making  only  technical  revisions: 
Appendix  A  to  Part  718,  §  725.201, 
§  725.218,  §  725.220.  §  725.531. 
§  725.536,  §  726.1,  §  726.103,  §  726.207, 
§  726.208,  §  726.209,  §  726.210, 
§  726.211,  §  726.212,  and  §  726.213. 

Complete  List  of  Technical  Revisions 

The  complete  list  of  regulations  to 
which  the  Department  is  making 
technical  changes  is  as  follows:  §  718.1, 
§  718.2.  §  718.4,  §  718.303,  Appendix  A 
to  Part  718,  §  725.102,  §  725.201, 
§  725.216,  §  725.217,  §  725.218, 
§  725.220,  §  725.301,  §  725.302, 
§  725.350,  §  725.360,  §  725.366. 
§  725.401.  §  725.402.  §  725.404, 
§  725.419.  §  725.420.  §  725.450. 
§  725.451.  §  725.453A.  §  725.455. 
§  725.459A,  §  725.462.  §  725.463, 
§  725.466,  §  725.480,  §  725.496, 
§  725.501,  §  725.503A,  §  725.504, 
§  725.505,  §  725.506,  §  725.507, 
§  725.510,  §  725.513,  §  725.514, 
§  725.521.  §  725.531.  §  725.532, 
§  725.536,  §  725.603,  §  725.604. 
S  725.605.  §  725.607,  §  725.701A, 
§  725.702,  §  725.703,  §  725.704, 
§  725.705,  §  725.707,  §  725.708, 
§  725.711.  §  726.1,  §  726.4,  §  726.103. 
§  726.207,  §  726.208.  §  726.209. 
§  726.210,  §  726.211,  §  726.212,  and 
§  726.213.  Pursuant  to  the  authority  set 
forth  in  5  U.S.C.  552(b)(3)(A),  which 
allows  federal  agencies  to  alter  "rules  of 
agency  organization,  procedure,  or 
practice"  without  notice  and  comment, 
the  Department  is  not  accepting 
comments  on  any  of  these  regulations. 

Unchanged  Regulations 

Certain  regulations  are  merely  being 
re-promulgated  without  alteration  and 
are  also  not  open  for  public  comment. 
To  the  extent  appropriate,  the 
Department's  previous  explanations  of 
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these  regulations,  set  forth  in  the 

Federal  Register,  see  43  FR  36772- 

36831.  Aug.  18, 1978;  48  FR  24272- 

24294,  May  31,  1983,  remain  applicable. 

The  same  is  true  of  those  regulations  to 

which  the  Department  is  making  only 

technical  changes.  The  following 

regulations  are  being  re-promulgated  for 

the  convenience  and  readers:  §  718.203, 

§  718.206,  §  718.302,  §  718.304, 

§  718.305,  §  718.306,  §  725.3.  §  725.205, 

§  725.206.  §  725.207.  §  725.208, 

§  725.210.  §  725.211,  §  725.224. 

§  725.225.  §  725.226,  §  725.227, 

§  725.228,  §  725.229,  §  725.230, 

§  725.231,  §  725.232,  §  725.233, 

§  725.303,  §  725.304,  §  725.305, 

§  725.307,  §  725.308,  §  725.352, 

§  725.361,  §  725.363,  §  725.364, 

§  725.365,  §  725.422,  §  725.453. 

§  725.460,  §  725.461,  §  725.464, 

§  725.475.  §  725.476,  §  725.477, 

§  725.481,  §  725.482,  §  725.483, 

§  725.497,  §  725.511,  §  725.512, 

§  725.520,  §  725.534,  §  725.535, 

§  725.538,  §  725.539,  §  725.540, 

§  725.541,  §  725.542,  §  725.545, 

§  725.546,  §  725.601,  §  725.602, 

§  725.710,  §  726.5,  §  726.6,  §  726.7, 

§  726.102,  §  726.107,  §  726.108, 

§726.112,  §726.113,  §726.115,    . 

§  726.201,  §  726.202,  §  726.204, 

§  726.205 ,  and  §  726.206. 

Changes  in  the  Department's  Second 
Proposal 

The  Department's  second  proposal 
contains  substantive  changes,  either  in 
the  regulation  or  the  preamble  language, 
or  both,  to  the  following  regulations: 
§  718.3,  §  718.101,  §  718.103,  §  718.104, 
§  718.105,  §  718.106,  §  718.107, 
§  718.201,  §  718.204,  §  718.205,  Part 
718,  Appendix  B,  §  725.2,  §  725.101, 
§  725.209,  §  725.223,  §  725.309, 
§  725.310,  §  725.351,  §  725.367, 
§  725.403,  §  725.406,  §  725.407, 
§  725.408,  §  725.409,  §  725.411, 
§  725.414,  §  725.416,  §  725.456, 
§  725.457,  §  725.459,  §  725.465, 
§  725.491,  §  725.492,  §  725.493, 
§  725.494,  §  725.495,  §  725.502, 
§  725.503,  §  725.515,  §  725.533, 
§  725.543,  §  725.544,  §  725.547, 
§  725.548,  §  725.606,  §  725.701,  §  726.3, 
§  726.8  and  §  726.203.  The  Department 
has  carefully  considered  all  of  the 
comments  that  it  has  received  to  date 
with  regard  to  the  regulations.  The 
preamble  contains  an  explanation  of  the 
Department's  proposed  changes  as  well 
as  its  reason  for  rejecting  other 
suggestions. 

In  particul2ir,  the  Department  invites 
comment  from  small  businesses  that 
may  not  have  been  aware  of  the 
potential  impact  of  the  Department's 
proposed  rule.  In  order  to  ensure  that 
small  businesses  have  adequate 


information,  the  Department  intends  to 
inail  a  copy  of  this  proposal  to  each  coal 
mine  operator  who  is  identified  in 
current  records  maintained  by  the  Mine 
Safety  and  Health  Administration. 

Several  commenters  suggest  that  the 
Department  lacks  the  authority  to  revise 
the  regulations  governing  claims  filed 
under  the  Black  Lung  Benefits  Act. 
Although  some  of  these  objections  are 
limited  to  individual  regulations,  such 
as  the  definition  of  "pneimioconiosis," 
and  will  be  addressed  in  the  discussion 
of  those  regulations,  two  of  the 
objections  apply  to  a  substantial  number 
of  the  revisions  made  by  the 
Department.  They  are:  first,  that  the 
Department  lacks  the  authority  to 
promulgate  regulations  covering  matters 
that  were  the  subject  of  an  unsuccessful 
attempt  to  amend  the  Act  in  1994;  and, 
second,  that  the  Supreme  Court's 
decision  in  Director,  OWCP  v. 
Greenwich  Collieries,  512  U.S.  267 
(1994),  prohibits  the  Department  from 
adopting  any  regulation  that  requires 
coal  mine  operators  to  bear  a  burden  of 
proof. 

Regulatory  Authority 

In  1994,  the  104th  Congress 
considered  legislation  that  would  have 
amended  the  Black  Limg  Benefits  Act 
by,  among  other  things,  limiting  the 
amoxmt  of  evidence  parties  may  submit, 
providing  claimants  with  overpayment 
relief,  and  allowing  previously  denied 
applicants  to  seek  de  novo  review  of 
their  claims.  The  House  passed  a 
version  of  this  legislation,  H.R.  2108,  on 
May  19, 1994,  but  the  Senate  adjourned 
in  September,  1994  without  acting  on 
several  similar  bills.  Numerous 
commenters  have  argued  that  in 
"rejecting"  H.R.  2108.  the  Congress  has 
already  disapproved  certain  of  the 
revisions  now  proposed  by  the 
Department.  This  argument  fails  on  two 
grounds.  First,  Congress'  failure  to  act 
does  not  deprive  the  Department  of  the 
authority  to  promulgate  regulations 
otherwise  conferred  by  the  Black  Lung 
Benefits  Act.  Second,  Congress  did  not 
reject  the  legislation.  Instead,  the  Senate 
adjourned  without  considering  its 
version  of  the  bill  passed  by  the  House. 

The  starting  point  for  determining  the 
validity  of  any  regulation  is  the 
legislation  authorizing  the  agency  to 
issue  binding  rules.  As  a  general  matter, 
"(t]he  power  of  an  administrative 
agency  to  administer  a  congressionally 
created  *  *  *  program  necessarily 
requires  the  formulation  of  policy  and 
the  making  of  rules  to  fill  any  gap  left, 
impUcitly  or  explicitly,  by  Congress." 
Morton  v.  Ruiz,  415  U.S.  199.  231 
(1974).  "If  Congress  has  explicitly  left  a 
gap  for  the  agency  to  fill,  there  is  an 


express  delegation  of  authority  to  the 
agency  to  elucidate  a  specific  provision 
of  the  statute  by  regulation.  Such 
legislative  regulations  are  given 
controlling  weight  unless  they  are 
arbitrary,  capricious,  or  manifestly 
contrary  to  the  statute."  Chevron  v. 
Natural  Resources  Defense  Council,  467 
U.S.  837,  843-44  (1984). 

In  Pauley  v.  Bethenergy  Mines,  Inc., 
501  U.S.  680  (1991).  the  Supreme  Court 
recognized  the  applicability  of  the 
Chevron  analysis  to  regulations 
implementing  the  Black  Lung  Benefits 
Act: 

It  is  precisely  this  recognition  that  informs 
our  determination  that  deference  to  the 
Secretary  is  appropriate  here.  The  Black  Lung 
Benefits  Act  has  produced  a  complex  and 
highly  technical  regulatory  program.  The 
identification  and  classification  of  medical 
eligibility  criteria  necessarily  require 
significant  expertise,  and  entail  the  exercise 
of  judgment  grounded  in  policy  concerns.  In 
those  circumstances,  courts  appropriately 
defer  to  the  agency  entrusted  by  Congress  to 
make  such  policy  determinations. 

Id.  at  696.  In  addition  to  providing  this 
general  authority,  the  Black  Lung 
Benefits  Act  contains  several  explicit 
provisions  authorizing  rule-making  by 
the  Department  of  Labor.  Section  422(a) 
of  the  Act  provides  that  "(ijn 
administering  this  part  [Part  C  of  the 
Act],  the  Secretary  is  authorized  to 
prescribe  in  the  Federal  Register  such 
additional  provisions  *  *  *  as  (sjhe 
deems  necessary  to  provide  for  the 
payment  of  benefits  by  such  operator  to 
persons  entitled  thereto  as  provided  in 
this  part  and  thereafter  those  provisions 
shall  be  applicable  to  such  operator."  30 
U.S.C.  932(a).  Section  426(a)  of  the  Act 
similarly  authorizes  the  Secretary  to 
"issue  such  regulations  as  [she]  deems 
appropriate  to  carry  out  the  provisions 
of  this  title."  30  U.S.C.  936(a).  As  the 
Fourth  Circuit  has  pointed  out.  these 
two  provisions  represent  a  "broad  grant 
of  rulemaking  authority."  Harmon 
Mining  Co.  v.  Director,  OWCP,  826  F.2d 
1388, 1390  (4th  Cir.  1987).  Finally,  the 
Act  contains  several  other  provisions 
authorizing  the  Secretary  to  promulgate 
regulations  on  specific  subjects.  See, 
e.g.,  30  U.S.C.  902(f)(1)(D)  (criteria  for 
medical  tests  which  accurately  reflect 
total  disability),  932(h)  (standards  for 
assigning  liability  to  operators),  and 
933(b)(3)  (required  insurance  contract 
provisions). 

The  Secretary's  rulemaking  authority 
is  not  imlimited.  For  example,  section 
422(a)  prohibits  the  Department  from 
promulgating  regulations  that  are 
inconsistent  with  Congress's  decision  to 
exclude  certain  provisions  of  the 
Longshore  and  Harbor  Workers' 
Compensation  Act  from  those 
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incorporated  into  the  Black  Lung 
Benefits  Act.  Moreover,  under  Chevron, 
the  Department  clearly  has  no  authority 
to  issue  regulations  on  a  subject  which 
Congress  has  addressed  unambiguously. 
Pittston  Coal  Group  v.  Sebben,  488  U.S. 
105  (1988).  For  example,  in  1981, 
Congress  amended  the  Act  to  limit  the 
eligibility  of  surviving  spouses  of 
deceased  coal  miners  who  filed  claims 
on  or  after  January  1,  1982.  Congress 
provided  that  such  a  spouse  would  be 
entitled  to  survivors'  benefits  only  if 
[sjhe  could  establish  that  the  miner  had 
died  due  to  pneumoconiosis.  Pub.  L. 
97-119,  95  Stat.  1635,  §  203(a)(2),  (3). 
The  bill  passed  by  the  House  in  1994 
would  have  reinstated  so-called 
unrelated  death  benefits  so  as  to  allow 
a  surviving  spouse  to  collect  benefits,  no 
matter  the  miner's  cause  of  death,  so 
long  as  the  miner  was  totally  disabled 
due  to  pneumoconiosis  at  the  time  of 
death.  Because  that  bill  did  not  become 
law.  however,  the  1981  requirement 
remains  in  effect,  and  quite  obviously 
limits  the  Department's  ability  to 
regulate  in  this  area. 

The  mere  fact  that  Congress 
considered  legislation  affecting  some  of 
the  same  subjects  addressed  by  the 
Department's  regulatory  proposal, 
however,  caimot  be  construed  as  a 
similar  limitation.  "Ordinarily,  and 
quite  appropriately,  courts  are  slow  to 
attribute  significance  to  the  failure  of 
Congress  to  act  on  particular 
legislation."  Bob  Jones  University  v. 
United  States.  461  U.S.  574,  600  (1983). 
In  particular,  the  Department  is  not 
aware  of  any  case  holding  that  the 
failiu'e  of  a  previous  Congress  to  enact 
legislation  prevents  an  administrative 
agency  from  promulgating  regulations 
on  similar  topics. 

Moreover,  the  regulations  proposed 
by  the  Department  are,  for  the  most  part, 
quite  different  in  content  from  the 
provisions  of  either  the  bill  that  was 
passed  by  the  House  or  the  bills  that 
were  under  consideration  by  the  Senate 
when  it  adjourned.  The  Department's 
proposed  revision  of  the  definition  of 
"pneumoconiosis"  is  similar  in  one 
respect  to  a  provision  in  H.R.  2108 
(recognizing  that  both  obstructive  and 
restrictive  lung  disease  may  be  caused 
by  exposure  to  coal  mine  dust).  Other 
provisions,  however,  are  significantly 
different.  For  example,  H.R.  2108  would 
have  completely  relieved  claimants  of 
the  obligation  to  repay  overpaid 
amounts.  In  contrast,  the  Department's 
proposal  would  ensure  only  that  the 
rules  governing  waiver  of  overpayments 
are  applied  without  regard  to  whether 
the  overpayment  was  made  by  the  Black 
Lung  Disability  Trust  Fund  or  a 
responsible  operator.  In  fact,  the 


Department  has  specifically  rejected 
comments  urging  it  to  use  certain 
provisions  incorporated  from  the 
Longshore  and  Harbor  Workers' 
Compensation  Act  that  would  bar  the 
recoupment  of  overpajTnents  by 
employers,  an  approach  similar  to  that 
considered  by  the  104th  Congress. 
Although  the  Department  is  not 
proposing  the  widespread  overpayment 
relief  that  was  contained  in  H.R.  2108 
and  was  sought  by  these  commenters, 
the  Department  also  does  not  believe 
that  Congress  intended  that  claimeuits 
who  receive  payment  from  the  Trust 
Fund  be  treated  differently  than 
claimants  who  receive  payments  from 
liable  coal  mine  operators.  The 
Department's  proposal  would  simply 
guarantee  the  equitable  treatment  of 
both  claimant  groups. 

The  Department's  proposed 
evidentiary  limitation  is  also 
significantly  different  from  the 
limitation  set  forth  in  H.R.  2108.  Under 
the  bill  passed  by  the  House,  claimants 
would  have  been  allowed  to  submit 
three  medical  opinions,  and  responsible 
operators  or  the  Trust  Fund  would  have 
been  allowed  only  one.  The  Department 
agrees  that  evidentiary  limitations  are 
needed  to  level  the  playing  field 
between  operators  and  claimants,  but 
does  not  believe  that  the  playing  field 
shoidd  be  tilted  in  fevor  of  one  party. 
Rather,  the  Department's  proposal  treats 
all  parties  equally  and  encourages  them 
to  rely  on  the  quality  of  their  medical 
evidence  rather  than  its  quantity. 
Hopefully,  the  proposal's  evidentiary 
limitations  will  improve  the 
decisionmaking  process  in  black  lung 
benefit  claims. 

Finally,  the  Department's  treatment  of 
denied  claims  also  differs  significantly 
from  that  proposed  in  the  legislation. 
H.R.  2108  would  have  allowed  any 
claimant  denied  benefits  based  on  a 
claim  filed  on  or  after  January  1, 1982 
to  seek  readjudication  of  that  claim 
without  regard  to  the  previous  denial. 
The  Department's  proposed  revision  of 
§  725.309,  on  the  other  hand, 
specifically  forbids  the  parties  frt)m 
seeking  readjudication  of  the  earlier 
denial  of  benefits.  §  725.309(d).  Instead, 
the  Department  has  proposed  the 
codification  of  a  solution  that  has 
already  been  accepted  by  five  courts  of 
appeals  with  jurisdiction  over  more 
than  90  percent  of  black  lung  claims 
filed.  That  solution  requires  a  claimant 
to  establish,  with  new  evidence,  at  least 
one  of  the  elements  previously  resolved 
against  him  before  a  new  claim  may 
even  be  considered  on  the  merits.  Even 
if  a  claimant  establishes  his  entitlement 
to  benefits  based  on  a  subsequent  claim,' 
benefits  will  be  paid  based  only  on  that 


application  and  not  for  time  periods 
covered  by  the  earlier,  final  denial. 
The  Department  therefore  cannot 
accept  the  argument  that  Congress' 
failure  to  enact  legislation  in  1994 
prevents  the  Department  from  revising 
regulations  that  have  not  been  amended 
since  1983.  In  many  cases,  the 
Department  is  simply  proposing  to 
codify  the  decisions  of  a  majority  of  the 
appellate  courts.  In  other  cases,  the 
Department's  proposed  revisions 
represent  reasonable  methods  of  dealing 
with  problems  that  have  arisen  since  the 
black  lung  benefits  regulations  were  first 
promulgated  in  1978.  The  Department's 
ability  to  address  those  problems  in 
regulations  is  independent  of  any 
Congressional  effort  to  reform  the  Black 
Lung  Benefits  Act,  and  should  be  judged 
according  to  the  standards  set  forth  in 
Chevron.  For  the  reasons  set  forth  in  its 
initial  notice  of  proposed  rulemaking, 
62  FR  3337  (Jan.  22,  1997)  and  in  this 
notice,  the  Department  believes  that  its 
proposed  revisions  meet  those 
standards. 

Administrative  Procedure  Act 

A  number  of  commenters  also  suggest 
that  the  Department's  ability  to  create 
regulatory  presiunptidns  is  constrained 
by  the  Administrative  Procedure  Act 
and  the  Supreme  Court's  decision  in 
Greenwich  Collieries.  In  Greenwich 
Collieries,  the  Supreme  Court 
invalidated  the  use  of  the  "true  doubt" 
rule,  an  evidentiary  principle  that 
effectively  shifted  the  risk  of  non- 
persuasion  bom  black  limg  applicants 
to  coal  mine  operators.  Under  the  "true 
doubt"  rule,  fact-finders  were  required 
to  resolve  any  issue  in  favor  of  the 
claimant  if  the  evidence  for  and  against 
entitlement  was  equally  probative.  In 
contrast,  section  7(c)  of  the 
Administrative  Procediu«  Act  (APA),  5 
U.S.C.  556(d),  states  that  "[ejxcept  as 
otherwise  provided  by  statute,  the 
proponent  of  a  rule  or  order  has  the 
burden  of  proof."  The  Court  held  that, 
even  assuming  that  the  Department 
could  displace  the  APA  through 
regulation,  the  Department's  existing 
regulation,  20  CFR  718.403,  was 
insufficient  to  do  so.  Finally,  the  Court 
determined  that  the  party  assigned  the 
"burden  of  proof  by  the  APA  bore  the 
risk  of  non-persuasion.  As  a  result,  the 
court  held  the  APA  required  that  the 
Department  resolve  cases  of  equally 
probative  evidence  against  the  claimant, 
the  party  seeking  an  order  compelling 
thepayment  of  benefits. 

The  commenters  argue  that  the 
Court's  decision  effectively  prohibits  the 
Department  from  imposing  any  burden 
of  proof  on  an  operator  under  the  Black 
Lung  Benefits  Act.  The  Department  does 
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not  believe  that  Greenwich  Collieries 
requires  such  a  result.  At  the  outset,  it 
should  be  clear  that  the  Court's  decision 
did  not  address  the  relationship 
between  the  Department's  rulemaking 
authority  and  the  APA.  Section  956  of 
the  Federal  Mine  Safety  and  Health  Act 
(FMSHA)  provides  as  follows: 

Except  as  otherwise  provided  in  this 
chapter,  the  provisions  of  sections  551  to  559 
and  sections  701  to  706  of  Title  5  shall  not 
apply  to  the  making  of  any  order,  notice,  or 
decision  made  pursuant  to  this  chapter,  or  to 
any  proceeding  for  the  review  thereof. 

30  U.S.C.  956.  "This  chapter"  is  a 
reference  to  chapter  22  of  Title  30, 
United  States  Code,  which  codifies  the 
FMSHA.  Because  the  Black  Lung 
Benefits  Act  is  subchapter  IV  of  the 
FMSHA,  section  956  generally  exempts 
the  Act  from  the  requirements  of  the 
section  7(c)  of  the  APA.  Similarly, 
although  section  19  of  the  Longshore 
and  Harbor  Workers'  Compensation  Act, 
33  U.S.C.  919,  incorporated  into  the 
BLBA  by  30  U.S.C.  932(a),  makes  the 
APA  applicable  to  the  adjudication  of 
claims  under  the  LHWCA,  that 
provision  is  incorporated  into  the  Black 
Lung  Benefits  Act  only  "except  as 
otherwise  provided  *  *  *  by 
regulations  of  the  Secretary."  The  clear 
language  of  the  FMSHA  and  the  BLBA 
thus  authorize  the  Secretary  to  depart 
from  the  dictates  of  section  7(c)  when 
she  determines  it  is  in  the  best  interest 
of  the  black  limg  benefits  program. 

Moreover,  the  Court's  decision  in 
Greenwich  Collieries  did  not  purport  to 
decide  the  issues  on  which  a  particiilar 
party  bears  the  burden  of  persuasion. 
Rather,  the  Court  merely  decided  that 
with  respect  to  two  issues  on  which  the 
claimant  bears  the  btirden  of  proof 
imder  the  Secretary's  existing 
regulations  (the  existence  of 
pneimioconiosis  and  the  cause  of  that 
disease],  the  claimant  must  prevail  by  a 
preponderance  of  the  evidence.  As  the 
Court  observed  in  its  subsequent 
decision  in  Metropolitan  Stevedore  Co. 
V.  Rambo,  117  S.  Ct.  1953, 1963  (1997), 
"the  preponderance  standard  goes  to 
how  convincing  the  evidence  in  favor  of 
a  fact  must  be  in  comparison  with  the 
evidence  against  it  before  that  fact  may 
be  found,  but  does  not  determine  what 
facts  must  be  proven  as  a  substantive 
part  of  a  claim  or  defense." 

Under  Greenwich  Collieries,  then,  the 
Department  remains  free  to  assign 
burdens  of  proof  to  parties  as  necessary 
to  accomplish  the  purposes  of  the  Black 
Lung  Benefits  Act.  The  Department  has 
historically  used  regulatory 
presumptions  where  they  were 
appropriate.  For  example,  current  20 
Oil  725.492(c),  presiunes  that  each 


employee  of  a  coal  mine  operator  was 
regularly  and  continuously  exposed  to 
coal  dust  during  the  course  of  his 
emplojrment.  In  promulgating  this 
regulation,  the  Department  noted  that 
such  a  showing  required  evidence  that 
was  not  generally  available  to  the 
Department;  rather  such  evidence  was 
within  the  control  of  the  employer.  43 
FR  36802-03  (Aug.  18, 1978).  Current 
20  CFR  725.493(a)(6)  presumes  that  a 
miner's  pneumoconiosis  arose  in  whole 
or  in  part  out  of  employment  with  the 
employer  that  meets  the  conditions  for 
designation  as  the  responsible  operator. 
Unless  the  presumption  is  rebutted,  the 
regulation  requires  the  responsible 
operator  to  pay  benefits  to  the  claimant 
on  accotmt  of  the  miner's  total  disability 
or  death.  One  commenter  objected  to 
this  presuimption,  set  forth  in  revised 
§  725.494(a),  as  a  violation  of  Greenwich 
Collieries,  notwithstanding  the  Act's 
specific  provision  authorizing  the  use  of 
presumptions  with  respect  to 
assignment  of  liability  to  a  miner's 
former  employers.  30  U.S.C.  932(h). 

Even  where  the  BLBA  is  silent,  die 
Act  grants  the  Secretary  sufficiently 
broad  rulemaking  authority  to  authorize 
the  adoption  of  other  prestmiptions.  In 
American  Hospital  Association  v.  NLRB, 
499  U.S.  606  (1991),  the  Court 
considered  the  ability  of  the  National 
Labor  Relations  Board,  using  similarly 
broad  regulatory  authority,  to  define  an 
appropriate  bargaining  unit  by 
rulemaking  even  though  the  statute 
required  the  Board  to  decide  the 
appropriate  bargaining  unit  "in  each 
case."  Citing  a  series  of  previous 
decisions,  the  Court  held  that  "even  if 
a  statutory  scheme  requires 
individualized  determinations,  the 
decisionmaker  has  the  authority  to  rely 
on  rulemaking  to  resolve  certain  issues 
of  general  applicability  unless  Congress 
clearly  expresses  an  intent  to  withhold 
that  authority."  Id.  at  612.  The  Court 
expanded  on  the  NLRB's  rulemaking 
authority  in  Allentown  Mack  Sales  and 
Service,  Inc.  v.  NLRB.  118  S.  CL  818 
(1998).  In  dicta,  the  Court  concluded  as 
follows: 

The  Board  can,  of  course,  forthrightly  and 
explicitly  adopt  counterfactual  evidentiary 
presumptions  (which  are  in  effect  substantive 
rules  of  law)  as  a  way  of  furthering  legal  or 
policy  goals — for  example,  the  Board's 
irrebuttable  presumption  of  majority  support 
for  the  union  during  the  year  following 
certification,  see,  e.g.,  Station  KKHI,  284 
N.L.R.B.  1339,  1340,  1987  WL  89811  (1987), 
enfd,  891  F.2d  230  (C.A.9  1989).  The  Board 
might  also  be  justified  in  forthrightly  and 
explicitly  adopting  a  rule  of  evidence  that 
categorically  excludes  certain  testimony  on 
policy  grounds,  without  regard  to  its  inherent 
probative  value.  (Such  clearly  announced 
rules  of  law  or  of  evidentiary  exclusion 


would  of  course  by  subject  to  judicial  review 
for  their  reasonableness  and  their 
compatibility  with  the  Act.) 

Id.  at  828. 

The  NLRB's  rulemaking  authority  in 
this  regard  is  not  imique.  The  federal 
courts  have  upheld  the  use  of 
presumptions  by  agencies  as  diverse  as 
the  Department  of  Transportation,  see 
Chemical  Manufacturers  Association  v. 
Department  of  Transportation,  105  F.3d 
702,  705  (D.C.  Cir.  1997)  ("It  is  well 
settled  that  an  administrative  agency 
may  establish  evidentiary 
presumptions");  the  Interstate 
Commerce  Commission,  see  Western 
Resources,  Inc.  v.  Surface 
Transportation  Board.  109  F.3d  782,  788 
P.C.  Cir.  1997);  the  Nuclear  Regulatory 
Commission,  see  New  England  Coalition 
on  Nuclear  PoUuUon  v.  NRC,  727  F.2d 
1127. 1129  (D.C.Cir.l984)  (Scalia,  J.) 
(even  a  statutory  mandate  requiring 
consideration  of  a  specific  issue  "does 
not  preclude  the  adoption  of 
appropriate  generalized  criteria  that 
would  render  some  case-by-case 
evaluations  unnecessary");  and  the 
Department  of  Education,  see  Atlanta 
College  of  Medical  and  Dental  Careers, 
Inc.  V.  Riley,  987  F.2d  821,  830  (D.C.  Cir. 
1993)  ("*  *  *  under  the  circumstances, 
it  would  seem  quite  reasonable  for  the 
Secretary  to  adopt  regulations  or  even 
adjudicatory  presumptions — bright-line 
rules — as  to  what  a  school  must  show 
*  *  *").  To  the  extent  that  the 
Department,  like  any  other 
administrative  agency,  uses  rulemaking 
to  establish  a  presumption,  that 
presumption  must  be  based  on  a 
rational  nexus  between  the  proven  facts 
and  the  presumed  facts.  Chemical 
Manufacturers  Association.  105  F.3d  at 
705;  NLRB  v.  Baptist  Hosp.,  Inc.,  442 
U.S.  773,  787  (1979). 

The  Department's  proposed 
regulations  include  provisions  that 
adjust  burdens  of  proof  among  the 
parties.  Section  725.495(c)(2),  for 
example,  provides  that  the  potentially 
liable  operator  designated  as  the 
responsible  operator  by  the  Office  of 
Workers'  Compensation  Programs  bears 
the  burden  of  establishing  that  another 
operator  that  employed  the  miner  more 
recently  is  financially  capable  of 
assuming  liability  for  the  payment  of 
benefits.  Section  726.312  specifically 
allocates  various  burdens  of  proof 
between  the  Department  and  a  coal 
mine  operator  against  which  the 
Department  is  seeking  a  civil  money 
penalty  for  failing  to  secure  the  payment 
of  benefits. 

In  its  initial  notice  of  proposed 
rulemaking,  62  FR  3337  (Jan.  22, 1997) 
and  in  this  notice,  the  Department  has 
demonstrated  that  such  assigimients  of 
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bitrdens  of  proof  have  been  carefully 
tailored  to  meet  the  specific  needs  of  the 
black  lung  benefits  program. 
Accordingly,  the  Department  does  not 
agree  with  those  commenters  who  argue 
that  the  Supreme  Court's  decision  in 
Greenwich  Collieries  prohibits  the 
Department  from  requiring  responsible 
operators  and  their  insurers  to  meet  any 
burden  of  proof  in  adjudications  under 
the  Act. 

20  CFR  Part  718— Standards  for 
Detennining  Coal  Miners'  Total 
Disability  or  Death  Due  to 
Pneumoconiosis 

Subpart  A — General 

20  CFR  718.3 

(a)  In  its  earlier  proposal,  the 
Department  proposed  to  delete 
subsection  (c)  of  §  718.3,  which  the 
Department  had  cited  to  the  Supreme 
Coiirt  in  support  of  its  argument  in  favor 
of  a  "true  doubt"  rule.  Under  the  "true 
doubt"  rule,  an  evidentiary  issue  was 
resolved  in  fiavor  of  the  claimant  if  the 
probative  evidence  for  and  against  the 
claimant  was  in  equipoise.  In  Director, 
OWCPv.  Greenwich  Collieries,  512  U.S. 
267  (1994),  the  Court  held  that  an 
administrative  law  judge's  use  of  the 
rule  violated  the  Administrative 
Procedure  Act,  and  that  §  718.3  was  an 
ambiguous  regulation  that  could  not  be 
read  as  authorizing  such  a  rule. 

A  nimiber  of  commenters  argue  that 
the  Supreme  Court  held  any  "true    ' 
doubt"  rule  improper.  Other  comments 
urge  the  Department  to  reinstate  the 
"true  doubt"  rule  by  promulgating  a 
regulation  that  clearly  authorizes  fact- 
finders to  use  the  rule  in  evaluating 
evidence  in  black  limg  benefits  claims. 
Throughout  this  rulemaking,  however, 
the  Department  has  consistentiy 
stressed  the  need  for  factfinders  to 
conduct  in-depth  analyses  of  the 
evidence  based  on  its  quality  rather  than 
quantity.  Moreover,  opinions  by  the 
courts  of  appeals  and  the  Benefits 
Review  Board  over  the  past  twenty  years 
have  firmly  established  that  the 
evaluation  of  conflicting  medical 
evidence  includes  consideration  of  a 
wide  variety  of  disparate  factors,  thus 
making  the  applicability  of  any  true 
doubt  rule  extremely  limited.  In  the  case 
of  a  medical  report,  for  example,  the 
factfinder  must  examine  the  report's 
documentation,  its  reasoning,  its 
relationship  to  the  other  medical  reports 
of  record,  and  the  physician's 
qualifications  or  other  special  status. 
The  availability  of  all  of  these  factors 
makes  it  unlikely  that  a  factfinder  will 
be  able  to  conclude  that  the  evidence, 
although  in  confUct,  is  equaUy 
probative.  Accordingly,  the  Department 


does  not  believe  that  the  promulgation 
of  a  revised  "true  doubt"  rule  will 
enhance  decision-making  under  the 
Black  Lung  Benefits  Act. 

(b)  Several  comments  urge  the 
Department  to  retain  subsection  (c)  of 
the  current  version  of  §  718.3.  They 
argue  that  even  if  the  language  does  not 
explicitly  provide  a  "true  doubt"  rule,  it 
is  a  useful  reminder  to  factfinders  of  the 
purposes  of  the  Black  Lung  Benefits  Act. 
In  particular,  they  point  to  the 
Department's  quality  standards  for 
medical  evidence  and  issues  in  which 
medical  science  does  not  provide  a 
definitive  answer.  The  Department 
recognizes  that  the  adjudication  of  black 
liuig  benefits  claims  requires 
recognition  of  the  difficulties  faced  by 
claimants  in  establishing  their 
entitiement  to  benefits.  Revised 
§  718.101,  for  example,  will  require 
"substantial  compliance"  with  all  of  the 
quality  standards  applicable  to  medical 
evidence,  rather  than  strict  adherence. 
Requiring  "substantial  compliance" 
with  the  quality  standards  will  give  the 
fact-finder  sufficient  flexibility  to 
determine  whether  a  particular  piece  of 
evidence  is  probative  of  the  claimant's 
condition  notwithstanding  its  feiliu«  to 
meet  a  relatively  minor  quality  standard 
provision.  The  Department  does  not 
agree,  however,  that  section  718.3 
should  contain  a  separate,  and  wholly 
unenforceable,  statement  of  general 
principles.  Subsection  (c)  simply 
restates  Congressional  intent  reflected  in 
the  legislative  history  of  the  1972  and 
1978  amendments  to  the  Black  Lung 
Benefits  Act,  see  S.  Rep.  No.  743,  92nd 
Cong.,  2nd  Sess.  11, 1972  U.S.C.C.A.N. 
2305;  S.  Rep.  No.  95-209,  95th  Cong., 
2nd  Sess.  13, 1978  U.S.C.C.A.N.  237. 
That  legislative  history  may  be  used  to 
support  a  party's  argument  regardless  of 
whether  it  is  repeated  in  the  Secretary's 
regulations. 

Subpart  B 

20  CFR  718.101 

(a)  The  Department's  proposed 
revision  is  intended  to  make  clear  its 
disagreement  with  Benefits  Review 
Board  case  law  holding  that  the 
Department's  quality  standards  are 
applicable  only  to  evidence  developed 
by  the  Director,  OWCP.  See  Gorzalka  v. 
Big  Horn  Coal  Co.,  16  Black  Limg  Rep. 
1-48, 1-51  (Ben.  Rev.  Bd.  1990). 
Accordingly,  the  Department  proposed 
to  amend  the  regulations  to  ensure  that 
all  evidence  developed  in  connection 
with  black  lung  benefits  claims  meets 
certain  minimal  quality  standards.  One 
comment  observes  that,  as  drafted,  the 
Department's  revisions  would  allow 
factfinders  to  invalidate  medical 


evidence  in  claims  already  pending 
before  the  Department  although  that 
evidence  was  valid  under  Board 
precedent  when  it  was  developed.  The 
Department  agrees  that  upsetting  settled 
expectations  regarding  the  applicability 
of  the  quality  standards  may  work  a 
substantial  hardship  in  some  cases, 
particularly  those  involving 
unrepresented  claimants.  Consequently, 
the  Department  has  revised  the  language 
in  section  718.101(b)  to  clarify  that  the 
mandatory  nature  and  general 
applicability  of  the  quality  standards  is 
prospective  only.  Once  a  final  rule  takes 
effect,  any  testing  or  examination 
conducted  thereafter  in  connection  with 
a  black  limg  benefits  claim  that  does  not 
substantially  comply  with  the 
applicable  quality  standard  will  be 
insufficient  to  establish  the  fact  for 
which  it  is  proffered. 

(b)  Four  comments  oppose  the  general 
requirement  in  §  718.101(b)  that  all 
evidence  developed  by  any  party  in 
conjunction  vdth  a  claim  for  black  limg 
benefits  must  be  in  substantial 
compliance  with  the  quality  standards 
contained  in  subpart  B.  One  comment 
notes  the  special  hardship  imposed  on 
miners  in  trying  to  generate  conforming 
evidence.  Three  comments  assert  that 
exclusion  of  nonconforming  evidence 
violates  the  statutory  mandate  that  "all 
relevant  evidence"  be  considered  in 
determining  whether  a  claimant  is 
entitled  to  benefits.  30  U.S.C.  923(b). 
The  Department  disagrees.  The  quality 
standards  have  been  an  integral  part  of 
claims  development  and  adjudication 
since  the  Part  718  regulations  were  first 
promulgated  in  1980.  The  Department 
has  also  consistentiy  taken  the  position 
that  the  standards  apply  to  all  evidence 
developed  by  any  party  for  purposes  of 
prosecuting,  or  defending  against,  a 
claim  for  benefits.  The  proposed  change 
simply  makes  this  position  clear. 
Finally,  employing  quality  standards  to 
ensure  the  use  of  reliable  and 
technically  accurate  evidence  is 
consistent  with  section  923(b).  Evidence 
which  foils  the  "substantial 
compliance"  standard  is  inherentiy 
unreliable  and  thus  necessarily 
inadequate  to  prove  or  disprove 
entitiement  issues,  and  therefore  is  not 
"relevant"  to  the  adjudication  of  the 
claim. 

(c)  One  comment  asks  that  the 
Department  clarify  that  the  quality 
standards  represent  the  only  basis  on 
which  the  reliability  of  a  medical 
opinion  or  test  may  be  challenged.  As 
an  example,  the  comment  states  that 
physicians  cite  the  correlation  between 
the  one-second  Forced  Expiratory 
Volume  and  the  Maximum  Voluntary 
Ventilation  as  a  basis  for  invalidating  a 
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pulmonary  function  test,  even  though 
the  MW  is  not  a  required  part  of  the 
test.  In  the  Department's  view,  the 
quality  standards  provide  factfinders 
with  flexibility  in  their  examination  of 
the  medical  evidence  of  record.  If  an 
alleged  flaw  in  medical  evidence  is  not 
relevant  to  the  necessary  test  results,  the 
factfinder  may  properly  ignore  that  flaw. 
The  Department's  quality  standards, 
however,  are  not  intended  to  serve  as 
the  sole  basis  upon  which  medical 
evidence  may  be  evaluated.  Instead, 
parties  are  free  to  develop  any  evidence 
that  pertains  to  the  validity  of  the 
medical  evidence  in  order  to  provide 
the  factfinder  with  the  best  evidence 
upon  which  to  base  a  finding  regarding 
the  miner's  physical  condition. 

(d)  Two  comments  are  concerned  that 
the  quality  standards  could  result  in  the 
exclusion  of  a  miner's  hospitalization 
and/or  medical  treatment  records,  or  a 
report  of  biopsy  or  autopsy.  Section 
718.101,  however,  makes  the  quality 
standards  applicable  only  to  evidence 
"developed  *  *  *  in  connection  with  a 
claim  for  benefits"  governed  by  20  CFR 
Parts  725  and  727.  Therefore,  die  quality 
standards  are  inapplicable  to  evidence, 
such  as  hospitalization  reports  or 
treatment  records,  that  is  not  developed 
for  the  piupose  of  establishing,  or 
defeating,  entitlement  to  black  lung 
benefits. 

(e)  One  comment  advocates 
permitting  consideration  of 
nonconforming  tests  which  produce 
clinical  results  compeuable  to 
conforming  tests.  This  suggestion  is 
rejected  for  the  reasons  expressed  in 
paragraph  (b):  failiu'e  to  comply  with  the 
applicable  quality  standards  deprives 
the  evidence  of  its  probative  worth. 
Moreover,  a  nonconforming  test  which 
produces  results  similar  to  a  conforming 
test  does  not  significantly  enhance  the 
fact-finding  process,  given  the 
availability  of  the  technically  accurate 
results. 

(f)  One  coDunent  would  require  the 
Department  to  notify  a  party  who 
submits  nonconforming  evidence,  and 
afford  an  opportimity  to  rehabilitate  the 
evidence.  This  requirement  is 
unnecessary.  Each  party  is  responsible 
for  developing  evidence  in  support  of  its 
position  which  complies  with  the 
quality  standards.  Moreover,  proposed 

§  725.406  does  impose  a  duty  on  the 
district  director  to  ensure  that  the 
medical  examination  sponsored  by  the 
Department  is  valid  and  conforming.  If 
the  district  director  identifies  any 
deficiency  in  that  examination,  he  must 
notify  the  physician  and  the  miner,  and 
take  reasonable  steps  to  correct  that 
deficiency.  Finally,  evidence  may  be 
submitted  up  to  twenty  days  before  the 


formal  hearing  up  to  the  limits  provided 
in  proposed  §  725.414.  If  the  opposing 
party  submits  evidence  in  rebuttal, 
proposed  §  725.414  will  permit  the 
party  that  proffered  the  original 
evidence  to  attempt  to  rehabilitate 
evidence  by  submitting  an  additional 
report  from  the  preparer  of  the  original 
report. 

(g)  Other  comments  oppose  the  use  of 
quality  standards  in  general  terms.  For 
the  reasons  expressed  in  the  preamble  to 
the  proposed  regulations,  62  FR  3341- 
42  (Jan.  22, 1997),  the  Department 
believes  that  such  standards  are 
necessary  to  ensure  the  development  of 
reliable  and  technically  accurate 
evidence  for  the  adjudication  of  claims. 
Several  comments  express  general 
support  for  requiring  all  parties  to 
develop  their  medical  evidence  in 
conformance  with  the  relevant  quality 
standards. 

20  CFR  718.103 

(a)  One  physician  who  testified  at  the 
Department's  Washington,  D.C.  hearing 
objected  to  the  proposal,  set  forth  in 
Appendix  B  to  Part  718,  that  would 
have  precluded  miners  undergoing 
pulmonary  function  testing  from  taking 
an  initial  inspiration  from  room  air  and 
instead  would  have  required  an  initial 
inspiration  from  the  spirometer. 
Transcript,  Hearing  on  Proposed 
Changes  to  the  Black  Lung  Program 
Regulations  (July  22, 1997),  p.  306 
(testimony  of  Dr.  David  James).  Under 
questioning  by  the  Department's 
medical  consultant,  Dr.  Leon  Gander, 
Dr.  James  stated  that  use  of  the  fiow- 
volume  loop  would  be  more  widely 
acceptable  than  the  Department's 
proposal  prohibiting  an  initial  open-air 
inspiration.  Transcript,  pp.  319-320. 
After  careful  consideration,  the 
Department  agrees  that  the  flow-volimie 
loop  may  offer  a  more  reliable  method 
of  ensuring  vaUd,  verifiable  results  in 
pulmonary  function  testing,  and 
proposes  to  revise  §  718.103  in  order  to 
require  that  the  flow-volume  loop  be 
used  for  every  pulmonary  function  test 
administered  to  establish  or  defeat 
entitlement  under  the  BlackXung 
Benefits  Act.  Spirometers  capable  of 
producing  a  flow-volume  loop,  and  of 
electronically  deriving  a  set  of  tracings 
shovtring  volimie  versus  time,  are  in  use 
in  a  niunber  of  clinics  and  fecilities 
specializing  in  the  treatment  of 
pulmonary  conditions.  While  this  notice 
of  proposed  rulemaking  is  open  for 
public  comment,  the  Department 
intends  to  conduct  a  survey  of  those 
clinics  and  facilities.  Among  the 
information  the  Department  will  seek  is 
the  extent  to  which  they  already  use 
spirometers  capable  of  producing  flow- 


volimie  loops.  The  Department  further 
notes  that  for  clinics  that  do  not  already 
possess  such  a  spirometer,  the  cost  is 
less  than  S2,000.  Because  the  use  of 
flow-volume  loops  will  increase  the 
reliabihty  of  the  pulmonary  function 
study  evidence  submitted  in  black  lung 
claims  with  only  minimal  cost,  the 
Department  proposes  that  all  pulmonary 
function  tests  conducted  after  the 
effective  date  of  the  final  rule  be 
submitted  in  this  form.  Proposed 
changes  have  been  made  to  subsections 
(a)  and  (b),  as  well  as  Appendix  B,  to 
accomplish  this  result.  The  Department 
invites  comment  on  these  changes. 

(b)  Dr.  James  also  observed  that  the 
language  of  subsection  (a]  is  misleading 
in  suggesting  that  pulmonary  function 
testing  may  produce  either  a  Forced 
Vital  Capacity  (FVC)  or  a  Maximum 
Voluntary  Ventilation  (MW)  value. 
Transcript,  Hearing  on  Proposed 
Changes  to  the  Black  Lung  Program 
Regulations  (July  22,  1997).  pp.  304-5 
(testimony  of  Dr.  David  James).  Dr. 
James  noted  that  a  test  must  produce  an 
FVC  value  in  order  to  obtain  a  Forced 
Expiratory  Volimie  for  one  second 
(FEVl),  which  is  required  by  the 
regulation.  The  Department  agrees,  and 
has  proposed  revising  subsection  (a) 
accordingly. 

(c)  The  Department  also  proposes  to 
revise  subsection  (b)  in  order  to  conform 
the  regulation  to  the  requirements  of 
Appendix  B.  Currently,  section 
718.103(b)  requires  that  three  tracings  of 
the  MW  be  performed  unless  the 
largest  two  values  of  the  MW  are 
within  5  percent  of  each  other.  20  CFR 
718.103(b).  Appendix  B,  however, 
provides  that  MW  results  will  be 
considered  to  have  excessive  variability 
if  the  two  largest  values  vary  by  more 
than  10  percent.  The  Department 
proposes  to  adopt  the  10  percent 
standard  uniformly. 

(d)  Two  comments  request  the 
Department  to  amend  section  718.103  to 
ensure  that  a  miner's  failiire  to  produce 
a  valid  MW  value  will  not  affect  the 
validity  of  the  FEVl  and  FVC  values. 
The  Department  agrees  that  the  validity 
of  the  two  tests  should  be  assessed 
independently.  The  proposed  change  to 
subsection  (a)  will  highlight  the 
optional  nature  of  the  MW  test.  Both 
comments  also  suggest  that  the  failiire  of 
a  test  report  to  meet  all  of  the 
requirements  of  subsection  (b),  such  as 
the  DOL  claim  number,  should  not 
wholly  invalidate  a  test.  Like  other 
medical  evidence,  pulmonary  function 
tests  will  be  subject  to  the  requirement 
of  proposed  §  718.101  that  they  be  in 
"substantial  compliance"  with  the 
Department's  quality  standards.  In  a 
particiUar  case,  the  parties  remain  free 
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to  argue  that  a  report's  failure  to  meet 
certain  technical  requirements 
contained  in  the  quality  standards 
shoiUd  not  necessarily  invalidate  the 
report.  The  Department  does  not 
believe,  however,  that  it  would  be 
appropriate  to  wholly  remove  these 
requirements  from  its  quality  standards. 

(e)  One  commenter  ohserves  that 
pulmonary  function  tests  are  not 
appropriate  in  all  cases,  noting  that  such 
testing  may  pose  a  danger  to  the  health 
of  some  claimants.  Section  718.103  does 
not  affirmatively  require  the 
performance  of  pulmonary  function 
tests,  but  merely  sets  forth  the  standards 
applicable  to  such  studies,  if  performed. 
The  Department  agrees,  however,  that 
there  may  be  cases  in  which 
performance  of  a  pulmonary  function 
test  may  be  medically  contraindicated. 
As  a  result,  the  Department  has 
proposed  revising  §  718.104(a)(6)  to 
recognize  that  a  medical  report  may  not 
be  excluded  from  consideration  simply 
because  the  claimant's  condition  does 
not  allow  a  physician  to  administer  a 
pulmonary  function  test.  The 
Department  has  also  proposed 
reinstating  language  in 
§  718.204(b)(2)(iv)  that  was 
inadvertently  deleted  from  its  initial 
proposal,  62  FR  3377  (Jan.  22, 1997). 

20  CFR  718.104 

(a)  One  commenter  objects  to  the 
requirement  in  subsection  (a)(6)  that  all 
medical  reports  contain  the  results  of 
ptdmonary  function  testing.  The 
commenter  notes  that  in  some  cases,  a 
miner  may  be  physically  unable  to 
■  perform  a  pulmonary  function  test,  or 
such  a  test  may  be  medically 
contraindicated.  The  Department  agrees, 
and  has  proposed  revising  subsection 
(a)(6)  in  order  to  recognize  this 
possibility.  When  a  miner  cannot  take  a 
pidmonary  function  test,  a  physician 
writing  a  medical  report  must 
substantiate  his  conclusion(s)  with  other 
medically  acceptable  clinical  and 
laboratory  diagnostic  techniques.  This 
proposed  addition  merely  recognizes 
the  Department's  longstanding  position 
that  pulmonary  function  tests  may  be 
medically  contraindicated.  The  current 
regulation  at  20  CFR  718.204(c)(4), 
which  provides  that  a  reasoned  medical 
judgment  may  establish  the  presence  of 
a  totally  disabling  respiratory  or 
pulmonary  impairment,  expressly 
recognizes  that  pulmonary  function 
tests  may  be  contraindicated.  Similarly, 
the  1980  discussion  accompanying 
promulgation  of  20  CFR  718.103 
acknowledged  the  same  point:  "If  the 
physician  believes  that  pulmonary 
function  testing  would  impose  a  risk  to 
the  patient's  well-being,  the  physician 


should  so  state  and  refuse  to  have  the 
patient  perform  the  pulmonary  function 
tests."  45  FR  13682  (Feb.  29, 1980). 

(b)  Several  commenters  request  that 
the  regulation  recognize  that  a  treating 
physician's  opinion  may  be  used  to 
establish  all  elements  of  a  miner's 
entitlement  to  benefits.  Although  the 
proposed  regulation  was  not  intended  to 
restrict  the  use  of  such  a  report,  the 
Department  has  revised  subsection  (d) 
to  explicitly  list  the  elements  of 
entitlement  which  a  treating  physician's 
opinion  may  establish. 

(c)  Several  commenters  suggest  that 
the  Department  accept  a  physician's 
statement  as  to  the  nature  and  duration 
of  his  relationship  with  the  miner,  and 
the  frequency  and  extent  of  his 
treatment  of  the  miner.  The  Department 
agrees  that  a  claimant  should  not  have 
to  produce  additional  proof 
dociunenting  these  factors  beyond  that 
provided  in  the  four  comers  of  the 
physician's  report  unless  the  opposing 
party  supplies  credible  evidence  that 
demonstrates  that  the  physician's 
statement  is  mistaken.  The  Department 
has  therefore  proposed  an  addition  to 
subsection  (d)(5)  to  make  its  intent 
clear. 

(d)  Proposed  paragraph  (d),  which 
would  allow  a  fact-finder  to  give 
controlUng  weight  to  the  opinion  of  a 
treating  physician  provided  certain 
conditions  are  met,  eUcited  a  great  deal 
of  conunent.  Many  commenters 
supported  the  proposal,  noting  that  a 
treating  physician  has  a  greater 
familiarity  with  the  miner's  physical 
condition  than  a  doctor  who  has  only 
seen  him  once.  Others  opposed  giving 
special  credence  to  "small-town" 
doctors  without  special  expertise  or 
training  in  respiratory  or  pulmonary 
disorders.  Others  simply  expressed 
general  opposition  to  the  proposal.  In 
the  preamble  accompanying  its  initial 
proposal,  the  Department  explained  that 
the  proposed  regulation  attempted  to 
codify  existing  case  law  and  drew  on  a 
similar  regulation  adopted  by  the  Social 
Security  Administration,  20  CFR 
404.1527(d)(2).  See  62  FR  3338,  3342 
(Jan.  22, 1997).  The  Department 
specifically  invites  comment  on 
alternative  methods  for  determining 
when  a  treating  physician's  opinion  is 
entitled  to  controlling  weight,  including 
whether  to  adopt  the  Social  Security 
Administration's  rule. 

(e)  Several  commenters  suggest  that 
the  proposed  subsection  (d)(5)  is 
imnecessary  and  undermines  any 
Departmental  attempt  to  give  a  treating 
physician's  opinion  controlling  weight. 
They  request  that  the  Department  delete 
certain  language  in  subsection  (d)(5), 
which  requires  the  factfinder  to 


consider  not  only  the  treating 
physician's  dociunentation  and 
reasoning  but  also  the  other  relevant 
evidence  of  record  in  determining 
whether  the  treating  physician's  opinion 
is  entitled  to  controlling  weight.  These 
commenters  would  have  the  finder  of 
fact  credit  a  treating  physician's  opinion 
which  meets  the  criteria  in  {d)(l)-(4) 
and  is  documented  and  reasoned 
vtrithout  regard  to  the  other  relevant 
evidence  of  record.  Another  comment 
suggests  that  the  Department  has 
already  accomplished  this  result,  in 
violation  of  section  413(b)  of  the  Act,  30 
U.S.C.  923(b).  The  Department  does  not 
accept  either  suggestion.  The  purpose  of 
the  regulation  is  not  to  limit  a 
factfinder's  consideration  of  any 
properly  admitted  medical  or  other 
relevant  evidence.  Indeed,  to  do  so 
might  result  in  a  mechanistic  crediting 
of  a  treating  physician's  opinion  which 
the  courts  have  cautioned  the 
Department  to  avoid.  See  Sterling 
Smokeless  Coal  Co.  v.  Akers,  131  F.3d 
438,  441  (4th  Cir.  1997);  62  FR  at  3342   , 
(Jan.  22, 1997).  Rather,  the  proposed 
regulation  would  mandate  only  that  the 
factfinder  recognize  that  a  physician's 
long-term  treatment  of  the  miner  may 
give  that  physician  additional  insight 
into  the  miner's  respiratory  or 
pulmonary  condition. 

(f)  Several  commenters  oppose  any 
rule  suggesting  treating  physicians' 
opinions  may  be  given  controlling 
weight.  They  argue  that  a  factfinder's 
evaluation  of  a  medical  opinion  should 
be  based  solely  on  the  documentation 
and  reasoning  of  that  opinion  as  well  as 
the  qualifications  of  the  physician.  As 
the  Department  noted  in  its  initial 
notice  of  proposed  rulemaking,  62  FR 
3342  (Jan.  22, 1997),  special  weight  may 
be  given  a  treating  physician's  opinion 
because  that  physician  has  been  able  to 
observe  the  miner  over  a  period  of  time, 
and  therefore  may  have  a  better 
imderstanding  of  the  miner's  physical 
condition.  Aldiough  the  factfinder  must 
still  evaluate  the  treating  physician's 
report  in  light  of  all  of  the  other  relevant 
evidence  of  record,  he  should 
nevertheless  be  aware  of  the  additional 
insight  that  a  treating  physician  may 
bring  to  bear  on  the  miner's  respiratory 
or  pulmonary  condition. 

(g)  Some  commenters  suggest  that  the 
"treating  physician"  rule  should  be 
removed  from  §  718.104  and  made  a 
separate  regulation.  One  suggests  that  its 
current  placement  appears  to  require 
that  the  treating  physician's  opinion 
must  conform  to  the  quality  standards 
applicable  to  a  report  of  physical 
examination.  The  Department  intends 
that  all  reports  of  physical  examination, 
including  a  report  submitted  by  the 
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miner's  treating  physician,  conform  to 
the  quality  standards  set  forth  in 
§  718.104  if  they  are  to  be  sufBcient  to 
establish  or  refute  entitlement.  The 
Department  thus  does  not  agree  that 
subsection  (d),  governing  treating 
physicians'  opinions,  should  be  made  a 
separate  regulation. 

(h)  Several  commenters  state  that  the 
miner  should  be  able  to  submit  his 
treating  physician's  opinion  without 
regard  to  the  limitation  on  the  amount 
of  evidence  each  party  would  be  able  to 
submit  under  §  725.414.  These 
commenters  argue  that  claimants,  who 
are  often  unrepresented  at  the  earliest 
stages  of  claims  processing,  will  submit 
opinions  from  their  treating  physicians 
that  do  not  conform  to  the  Department's 
quality  standards.  The  Department 
recognizes  that  the  limitation  on 
documentary  medical  evidence  could 
have  a  substantial  impact  on 
unrepresented  claimants  who  submit 
reports  prematurely.  Although  the 
Department  cannot  agree  to  provide 
claimants  with  the  opportunity  to 
submit  additional  reports,  the 
Department  takes  very  seriously  its 
obligation  to  inform  all  claimants  of  the 
evidentiary  limitations  in  language  that 
is  clear  and  easily  understood.  In 
addition,  as  set  forth  in  the  proposed 
revision  of  §  725.406,  the  Department 
intends  to  make  the  objective  test  results 
from  each  miner's  section  413(b) 
pulmonary  evaluation  available  to  his 
treating  physician  at  the  miner's 
request.  By  providing  these  test  results 
to  the  treating  physician,  the 
Department  hopes  to  ensure  that  the 
ensuing  opinion  is  as  well  documented 
as  the  other  medical  opinions  of  record 
and  meets  the  §  718.104  quality 
standard. 

(i)  Several  commenters  argue  that  the 
terms  "treating  physician"  and 
"controlling  weight"  are  not  defined. 
The  intent  of  subsection  (d),  however,  is 
not  to  create  a  strict  rule  to  determine 
the  outcome  of  a  factfinder's  evaluation 
of  the  medical  evidence.  Instead,  the 
Department's  goal  is  simply  to  require 
the  factfinder  to  recognize  the 
additional  weight  to  which  a 
physician's  opinion  may  be  entitled,  in 
light  of  all  of  the  other  relevant  evidence 
of  record,  where  that  physician  has 
observed  and  treated  the  claimant  over 
a  period  of  time. 

(j)  Several  commenters  object  to 
certain  language  the  Department  used  in 
the  preamble  of  its  initial  notice  of 
proposed  rulemaking  to  explain  its 
proposed  revisions  to  §  718.104.  In  the 
"Siunmary  of  Noteworthy  Proposed 
Changes,"  62  FR  3339  Qan.  22. 199;*^, 
the  Department  indicated  that  in 
evaluating  a  treating  physician's 


opinion,  a  factfinder  "must"  consider, 
among  other  things,  the  physician's 
training  and  specialization.  The 
Department  did  not  intend  to  suggest 
that  a  factfinder's  failuj-e  to  consider 
such  factors  would  necessarily  represent 
reversible  error.  Only  when  a  party 
raises  the  issue,  for  example,  in  the 
context  of  comparing  the  credentials  of 
physicians  offering  contrary  opinions, 
would  the  factfinder  be  required  to 
consider  such  a  factor.  Moreover,  even 
under  such  circumstances,  a  physician's 
training  and  specialization  are  ordy  one 
factor  for  the  factfinder  to  weigh  in  his 
evaluation  of  this  evidence. 

(k)  One  commenter  states  that  the 
quality  standard  applicable  to  medical 
,  reports  should  not  require  that  the 
report  include  a  chest  X-ray.  The 
Department  disagrees.  A  chest  X-ray, 
administered  and  read  in  accordance 
with  §  718.102,  is  an  important 
component  of  any  evaluation  for 
pneumoconiosis.  Although  a  physician 
remains  free  to  explain  an  opinion 
contrary  to  the  medical  testing  that  he 
conducted  or  reviewed,  he  must 
nevertheless  have  the  benefit  of  that 
testing  and  accoimt  for  its  results.  The 
requirement  set  forth  in  §  718.101,  that 
all  evidence  must  be  in  "substantial 
compliance"  with  the  applicable  quality 
standards,  affords  all  parti^^  the 
opportimity  to  establish  the  reliability  of 
any  evidence  notwithstanding  its  failure 
to  strictiy  conform  to  the  quality 
standards. 

(1)  Two  commenters  request  that  the 
Department  remove  the  clause  from 
subsection  (c)  that  limits  the  factfinder's 
use  of  non-conforming  evidence  in  cases 
in  which  the  miner  is  deceased  and  the 
physician  is  unavailable  to  clarify  or 
correct  his  report.  In  such  cases,  the 
factfinder  may  consider  a  non- 
conforming medical  report  only  if  the 
record  does  not  contain  another 
conforming  report.  In  this  way,  the 
Department  hopes  to  ensure  that 
entitlement  determinations  are  based  on 
the  best  quality  medical  evidence 
possible. 

(m)  One  comment  requests  that  the 
Department  include  "cardio-pulmonary 
exercise  testing"  as  an  "other 
procedured"  under  subsection  (b).  The 
Department  does  not  intend  that 
subsection  (b)  contain  an  exclusive  list 
of  medically  acceptable  procedures  that 
may  be  used  by  a  physician  in  the 
course  of  a  physical  examination.  A 
physician  is  free  to  use  any  test, 
including  cardio-pulmonary  exercise 
testing,  if  he  believes  that  it  would  aid 
in  his  evaluation  of  the  miner. 


20  CFR  718.105 

(a)  One  comment  directed  toward 
Appendix  C  is  also  relevant  to 
paragraph  (c)(6].  The  comment  notes 
that  the  correct  nomenclature  for  partial 
pressure  of  oxygen  and  carbon  dioxide 
is  an  upper-case  "P",  not  the  lower-case 
"p"  currenUy  in  use.  The  comment  is 
correct,  and  the  reference  to  the  partial 
pressures  will  be  changed. 

(b)  Four  comments  oppose  proposed 
paragraph  (d),  which  requires  the 
claimant  to  obtain  a  physician's  opinion 
that  a  qualifying  blood  gas  study 
conducted  during  a  miner's  terminal 
illness  reflects  a  chronic  respiratory  or 
pulmonary  condition  caused  by  coal 
dust  exposure.  The  comments  suggest 
that  qualifying  scores  should  be 
presumed  indicative  of  a  totally 
disabling  respiratory  impairment  uidess 
the  party  opposing  the  claim  produces 
evidence  linking  the  test  results  to  some 
other  condition.  While  recognizing  the 
concerns  expressed  by  the  comments, 
the  Department  nevertheless  believes 
that  paragraph  (d)  imposes  an 
appropriate  evidentiary  burden  on  the 
claimant.  Arterial  blood  gas  studies 
conducted  diuing  a  terminal  illness 
hospitalization  may  be  especially 
susceptible  to  producing  low  values 
imrelated  to  chronic  respiratory  or 
pulmonary  disease.  Consequently, 
reliance  on  such  studies  should  be 
predicated  on  an  additional  showing 
that  the  qualifying  (or  abnormal)  test 
residts  can  be  medically  linked  to 
chronic  lung  disease.  One  comment 
supported  this  proposal. 

(c)  Two  comments  object  to  the 
requirement  in  paragraph  (d)  that  the 
chronic  respiratory  or  pulmonary 
impairment  demonstrated  by  the 
"deathbed"  blood  gas  study  must  also 
be  "related  to  coal  mine  dust  exposure." 
The  Department  agrees.  The  primary 
objective  behind  paragraph  (d)  is  to 
ensure  a  connection  between  the 
qualifying  blood  gas  values  and  a 
chronic  respiratory  or  pulmonary 
impairment,  rather  than  some  other 
acute  pathologic  cause  incidental  to  the 
miner's  terminal  illness.  Thus, 
paragraph  (d)  addresses  only  the 
existence  of  a  chronic  respiratory  or 
pulmonary  impairment  itself,  not  its 
cause.  Including  a  requirement  linking 
the  chronic  impairment  to  coal  mine 
dust  exposure  is  therefore  inappropriate 
for  purposes  of  §  718.105.  The  claimant 
must  still  prove  that  any  totally 
disabling  respiratory  or  pulmonary 
impairment  demonstrated  by  these 
blood  gas  study  results  arose  out  of  coal 
mine  employment  in  order  to  receive 
benefits,  20  CFR  718.204(c)(1). 
Paragraph  (d)  has  been  revised  to  delete 
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the  phrase  "related  to  coal  mine  dust 
exposure." 

20  C3TI  718.106 

(a)  Five  comments  urge  the 
Department  to  restore  the  current 
paragraph  (c),  20  CFR  718.106(c),  which 
was  omitted  from  the  proposed 
regulation.  This  paragraph  provides  that 
the  negative  findings  on  a  biopsy  are  not 
conclusive  evidence  that 
pneumoconiosis  is  absent,  while 
positive  findings  do  constitute  evidence 
of  the  disease.  The  omission  was 
inadvertent,  and  paragraph  (c)  will  be 
restored  in  the  final  rule. 

(b)  Two  conunents  oppose  the 
requirement  in  paragraph  (a)  that  the 
autopsy  protocol  must  include  a  gross 
macroscopic  inspection  of  the  Itmgs. 
The  comments  suggest  that  the 
requirement  would  implicitly  preclude 
a  pathologist  6t)m  submitting  an 
opinion  based  exclusively  on  a  review 
of  microscopic  tissue  samples. 
Paragraph  (a)  was  not  altered  when  the 
Department  proposed  changes  to 

§  718.106.  This  provision  only  requires 
macroscopic  findings  for  purposes  of 
the  autopsy  itself;  no  such  findings  are 
required  for  a  reviewing  physician. 
Consequently,  a  physician  other  than 
the  autopsy  prosector  may  submit  an 
opinion  based  exclusively  on  the 
microscopic  tissue  samples.  No  change 
is  necessary  to  permit  such  opinions. 

(c)  Several  comments  urge  the 
Department  to  adopt  the  criteria  for 
di^^osing  pneimioconiosis  by  autopsy 
or  biopsy  generated  by  the  American 
College  of  Pathologists  and  Public 
Healti^  Service  in  1979.  The  Department 
has  previously  declined  to  promulgate 
spedfic  pathological  standards  for 
diagnosing  pneumoconiosis  by  autopsy 
or  biopsy.  45  FR  at  13684  (Feb.  29, 
1980);  48  FR  at  24273  (May  31, 1983). 
Furthermore,  the  record  does  not 
contain  any  evidence  addressing,  or 
establishing,  a  consensus  in  the  medical 
community  about  the  accepted 
standards  for  diagnosing 
pneumoconiosis  by  autopsy  or  biopsy. 
Although  the  comment  refers  to 
Kleinerman  et  al.,  "Pathologic  Criteria 
for  Assessing  Coal  Workers' 
Pneumoconiosis,"  in  the  Archives  of 
Pathology  and  Laboratory  Medicine 
Oune  1979),  the  record  does  not 
establish  whether  this  article  reflects  the 
current  prevailing  standards  for 
diagnosing  pneumoconiosis.  The 
recommendation  is  therefore  rejected. 

20  CFR  718.107 

(a)  One  comment  suggests  modifying 
the  reference  to  "respiratory 
impairment"  in  paragraph  (a)  to 
"respiratory  or  pulmonary  impairment." 


The  Department  accepts  this  suggestion 
because  the  current  paragraph  (a)  refers 
to  "respiratory  or  pulmonary 
impairment,"  and  the  omission  of 
"pulmonary"  was  inadvertent.  Another 
comment  recommended  adding 
disability  and  disability  causation  to  the 
list  of  issues  for  which  a  party  may 
submit  "other  medical  evidence." 
Paragraph  (a)  is  unchanged  from  the 
current  provision,  except  as  described 
in  the  previous  discussion,  and 
satisfectorily  sets  forth  the  general 
purposes  for  which  "other  medical 
evidence"  may  be  offered.  The 
suggested  change  is  therefore 
unnecessary. 

(b)  One  comment  supports  the 
addition  of  proposed  paragraph  (b). 

Subpart  C 

20  CFR  718.201 

(a)  In  its  initial  notice  of  proposed 
rulemaking,  62  FR  3343,  3376  Qan.  22, 
1997),  the  Department  proposed 
revising  the  definition  of  the  term 
"pne^^moconiosis"  to  recognize  the 
progressive  nature  of  the  disease.  The 
Department  also  proposed  clarifying  the 
existing  definition  to  make  clear  that 
obstructive  liing  disease  may  fall  within 
the  definition  of  pneiunoconiosis  if  it  is 
shown  to  have  arisen  bom  coal  mine 
employment.  The  proposal  would  not 
alter  the  cument  regulations' 
requirement  that  each  miner  bear  the 
burden  of  proving  that  he  has 
pneumoconiosis,  20  CFR  718.403, 
725.202(b);  proposed  §§  725.103, 
725.202(d)(2)(i].  Thus,  notwithstanding 
the  proposed  revision,  in  order  to 
demonstrate  that  he  has 
pneumoconiosis,  each  miner  would  be 
required  to  prove  that  his  limg  disease 
arose  out  of  coal  mine  employment.  If 
a  miner's  chest  X-rays,  autopsy  or 
biopsy  demonstrate  the  presence  of  the 
disease,  and  the  miner  has  at  least  ten 
years  of  coal  mine  employment,  he  is 
aided  by  a  statutory  presumption  that 
his  pneimioconiosis  arose  out  of  coal 
mine  employment.  30  U.S.C.  921(c)(1). 
If,  however,  the  miner  fails  to 
demonstrate  the  existence  of 
pneumoconiosis  by  means  of  X-ray, 
biopsy  or  autopsy,  he  must  prove  that 
his  Ixing  disease  arose  out  of  coal  mine 
employment  in  order  to  carry  his 
burden  of  proof  and  establish  that  he 
has  pneumoconiosis. 

A  number  of  commenters  representing 
coal  mine  operators  and  the  insurance 
industry  object  strongly  to  both 
revisions,  arguing  that  the  Department 
lacks  the  authority  to  elaborate  on  the 
statute's  definition  of  pneumoconiosis, 
and  that,  in  any  event,  the  Department 
had  violated  the  statute  by  failing  to 


consult  with  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  hefore  proposing  the  changes. 
30  U.S.C.  902(f)(1)(D).  The  commenters 
also  argue  that  the  Department's 
proposed  revision  lacks  a  sound 
medical  basis  and  would  therefore 
imjustifiably  increase  the  number  of 
claims  approved.  In  support  of  their 
argiunents,  these  commenters  presented 
testimony  at  the  Department's 
Washington,  E)C,  hearing  bom  a  panel  of 
physicians  with  expertise  in  pulmonary 
medicine.  Transcript,  Hearing  on 
Proposed  Changes  to  the  Black  Lung 
Program  Regulations  (July  22, 1997),  pp. 
19-83. 

The  Department  also  received 
comments,  as  well  as  testimony, 
supporting  the  proposed  changes  bom 
black  lung  associations,  miners,  and 
several  physicians  with  expertise  in 
pulmonary  medicine.  Among  the 
favorable  comments  was  one  from 
NIOSH,  which  approved  both  aspects  of 
the  Department's  proposed  revision  to 
§  718.201.  In  so  doing,  NIOSH 
referenced  its  own  1995  publication,  the 
same  document  that  the  Department  had 
cited  in  its  initial  notice  of  proposed 
rulemaking,  "National  Institute  for 
Occupational  Safety  and  Health, 
Occupational  Exposure  to  Respirable 
Coal  Mine  Dust,"  §§4.1.2,  4.2.2  et  seg. 
(1995).  62  FR  3343  (Jan.  22, 1997). 

NIOSH  was  created  by  the 
Occupational  Safety  and  Health  Act  "in 
order  to  carry  out  the  policy  set  forth  in 
section  651"  of  that  Act  as  well  as  to 
perform  certain  functions  in  support  of 
the  Occupational  Safety  and  Health 
Administration.  29  U.S.C.  671.  Among 
its  other  provisions,  section  651 
encourages  the  Occupational  Safety  and 
Health  Administration  to  "explor[e] 
ways  to  discover  latent  diseases, 
establish  []  causal  connections  between 
diseases  and  work  in  environmental 
conditions,  and  conduct  []  other 
research  relating  to  health  problems." 
29  U.S.C.  651(b)(6).  Accordingly. 
Congress  created  NIOSH  as  a  source  of 
expertise  in  occupational  disease  and  as 
an  expert  in  the  analysis  of  occupational 
disease  research.  Given  the  widely 
divergent  comments  received  from 
medical  professionals  on  this  proposed 
regulation,  the  Department  sought 
additional  guidance  from  NIOSH  by 
providing  it  with  all  of  the  comments 
and  testimony  the  Department  had 
received  relevant  to  the  proposed 
revisions  to  §  718.201.  The  Department 
requested  that  NIOSH  advise  it  whether 
anygof  the  material  altered  that  agency's 
original  opinion. 

NIOSH  concluded  as  follows: 
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The  unfavorable  comments  received  by 
DOL  do  not  alter  our  previous  position: 
NIOSH  scientific  analysis  supports  the 
proposed  definitional  changes.  Research 
indicates  that  the  proposed  changes  are 
reasonable  and  could  be  incorporated  to 
further  refine  the  definition  of 
pneumoconiosis  in  the  BLBA  regulations. 

Letter  from  Dr.  Paul  Schulte.  Director. 
Education  and  Information  Division 
(Dec.  7, 1998).  In  addition  to  the  1995 
NIOSH  publication.  Dr.  Schulte  cited 
several  recent  studies  and  other  sources: 
"Coal  mining  and  chronic  obstructive 
pulmonary  disease:  a  review  of  the 
evidence"  [Coggon  and  Newman-Taylor 
1998);  "The  British  Coal  Respiratory 
Disease  Litigation"  [Judgment  of  Mr. 
Justice  Turner];  "Progression  of  simple 
pnetunoconiosis  in  ex-coalmiriers  after 
cessation  of  exposure  to  coalmine  dust" 
[Donnan  et  al.  1997];  "Adverse  effects  of 
crystalline  silica  exposure"  [American 
Thoracic  Society  (ATS)  1997];  "Risk  of 
silicosis  in  a  Colorado  mining 
community"  [Kriess  and  Zehn  1996]; 
and  "Risk  of  silicosis  in  a  cohort  of 
white  South  Afirican  gold  miners" 
[Hnjzdo  and  Sluis-Cremer  1993].  He 
concluded  as  follows: 

These  publications  provide  additional 
support  for  the  NIOSH  position  stated  in  the 
August  20, 1997  letter:  "NIOSH  continues  to 
support  the  proposed  amendment  to  Section 
718.201  to  include  chronic  obstructive 
pulmonary  disease  in  the  definition  of 
pneumoconiosis;  NIOSH  also  supports  the 
revision  of  the  definition  of  pneumoconiosis 
to  reflect  the  scientific  evidence  that 
pneumoconiosis  is  an  irreversible, 
progressive  condition  that  may  become 
detectable  only  after  cessation  of  coal  mine 
employment,  in  some  cases." 

Given  this  NIOSH  review  and 
conclusion,  the  Department  sees  no 
scientific  or  legal  basis  upon  which  to 
alter  its  originaJ  proposal.  To  the  extent 
that  the  Department  was  required  to 
consult  with  NIOSH,  it  has  now  done 
so.  Finally,  as  addressed  elsewhere  in 
this  proposal,  the  Department  believes 
that  it  possesses  the  statutory  authority 
to  promulgate  a  legislative  regulation 
defining  the  term  "pneumoconiosis." 
See  Old  Ben  Coal  Co.  v.  Scott,  144  F.3d 
1045, 1048  (7th  Cir.  1998),  citing 
Peabodv  Coal  Co.  v.  Spese,  117  F.  3d 
1001,  1009-1010  (7th  Cir.  1997)  (en 
banc). 

(b)  One  commenter  objects  to  the 
proposed  definition  of  "legal 
pneimioconiosis"  on  the  ground  that 
§  718.202(a)(2)  does  not  contain  the 
requirement  that  the  covered  disease 
must  be  a  "dust"  disease  of  the  lung. 
The  commenter  also  believes  that  this 
definition  would  include  all  obstructive 
pulmonary  disease.  The  Department 
disagrees  with  both  points.  Section 
718.201  begins  in  paragraph  (a)  with  the 


statutory  definition  of  pneumoconiosis, 
stating  that  pneumoconiosis  means  a 
chronic  "dust"  disease  of  the  limg  and 
its  sequelae.  Paragraph  (a)(2)  is  a 
subdivision  of  the  introductory 
paragraph  and  in  no  way  contradicts  it. 
In  fact,  by  its  very  terms,  the  proposed 
definition  of  pneumoconiosis  would 
cover  only  that  lung  disease  arising  out 
of  coal  mine  employment,  i.e.,  limg 
disease  significantly  related  to,  or 
substantially  aggravated  by,  dust 
exposure  in  coal  mine  employment. 
§  718.201(b). 

(c)  Two  commenters  argue  that 
Congress  rejected  an  amendment  to  the 
definition  of  pneumoconiosis  that 
would  have  included  obstructive  limg 
disorders,  and  that  the  Department 
therefore  lacks  the  authority  to  make 
such  a  change.  Above,  the  Department 
explained  that  Congress's  consideration 
of,  but  failure  to  enact,  legislation  on 
particular  subjects  does  not  bar  the 
Department  from  promulgating 
regulations  on  those  subjects,  provided 
the  Department  is  acting  within  the 
scope  of  Congress's  grant  of  regulatory 
authority.  Thus,  the  Department  does 
not  agree  that  Congressional  inaction 
renders  invalid  its  proposed  amendment 
of  the  definition  of  "pneumoconiosis." 

20  CFR  718.204 

(a)  In  reviewing  the  comments 
submitted  in  response  to  the  initial 
notice  of  proposed  rulemaking,  the 
Department  realized  that  it  had 
inadvertently  omitted  language  from  the 
current  version  of  20  CFR  718.204(c)(4) 
setting  out  circumstances  under  which 
a  claimant  may  establish  total  disability 
by  means  of  a  medicad  report.  The 
Department  intended  no  change  in  the 
regulation's  meaning  and  has  restored 
the  omitted  language  to  proposed 

§  718.204(b)(2)(iv). 

(b)  A  number  of  commenters  object  to 
the  Department's  proposed  amendment 
to  subsection  (a),  while  others  support 
it.  That  revision  is  intended  to  ensure 
that  disabling  nonrespiratory  conditions 
are  not  considered  a  bar  to  entitlement 
when  the  miner  also  suffers  from  totally 
disabling  pneumoconiosis.  As  the 
Department  explained  in  its  initial 
notice  of  proposed  rulemaking,  the 
revision  announces  the  Department's 
preference  for  the  Sixth  Circuit's 
decision  in  Youghiogheny  Br  Ohio  Coal 
Co.  V.  McAngues,  996  F.2d  130  (6th  Cir. 
1993),  cert,  den.,  510  U.S.  1040  (1994), 
over  the  Seventh  Circuit's  decision  in 
Peabody  Coal  Co.  v.  Vigna,  22  F.3d  1388 
(7th  Cir.  1994).  62  FR  3344-45  (Jan.  22, 
1997).  After  preparation  of  the 
Department's  proposal,  the  Sixth  Circuit 
held,  for  the  first  time  in  a  Part  718  case, 
that  a  miner  may  not  be  denied  black 


limg  benefits  simply  because  he  may 
also  be  totally  disabled  by  a  coexisting 
non-respiratory  impairment.  Cross 
Mountain  Coal  Co..  Inc.  v.  Ward,  93 
F.3d  211.  216-217  (6th  Cir.  1996).  The 
commenters  have  provided  no  basis 
upon  which  to  alter  the  Department's 
original  proposal. 

(c)  A  number  of  commenters  object  to 
the  Department's  proposal  to  revise 
subsection  (b)(1)  to  codify  the 
Department's  position  that  a  miner  is 
entitled  to  benefits  only  if  his 
respiratory  or  pulmonary  impairment  is 
totally  disabling.  The  commenters  urge 
that  the  Department  adopt  a  "whole 
person"  approach,  allowing  an  award  of 
benefits  if  pneiunoconiosis  contributed 
at  least  in  part  to  the  miner's  overall 
disability,  considering  both  respiratory 
and  nonrespiratory  impairments. 
Although  the  commenters  argue  that  the 
Department's  position  violates  the 
statute,  the  Third  and  Fourth  Circuits 
have  reached  a  contrary  conclusion. 
Beattyy.  Danri  Corp.  &  Triangle 
Enterprises,  49  F.3d  993  {3d  Cir.  1995); 
Jewell  Smokeless  Coal  Corp.  v.  Street,  21 
F.3d  241  (4th  Cir.  1994).  Because  the 
commenters  offer  no  other  basis  upon 
which  to  amend  the  Department's 
proposal,  subsection  (b)(1)  has  not  been 
changed. 

(d)  A  number  of  commenters  take 
issue  with  the  Department's  proposal  to 
define  disability  causation  in  subsection 
(c).  Several  commenters  state  that  the 
Department  has  no  autlurity  to  issue 
such  a  regulation,  suggesting  that  the 
statutory  language  is  clear.  The 
Department  disagrees.  The  statute 
auUiorizes  the  payment  of  benefits  "[i]n 
the  case  of  total  disability  of  a  miner 
due  to  pneumoconiosis,"  30  U.S.C. 
922(a)(1),  and  explicitly  provides  that 
"[t]he  term  "total  disability  "  has  the 
meaning  given  it  by  regulations  *  *  *  of 
the  Secretary  of  Labor  under  part  C  of  " 
thistiUe*   *   *."  30  U.S.C.  902(f)(1). 
Even  absent  such  an  explicit  grant  of 
rulemaking  authority,  Congress'  use  of 
the  broad  phrase  "due  to"  leaves 
significant  questions  in  resolving  the 
issue  of  disability  causation.  In  Atlanta 
College  of  Medical  and  Dental  Careers, 
Inc.  V.  Riley,  987  F.2d  821  (1993),  the 
D.C.  Circuit  noted  that  the  Secretary  of 
Education  was  authorized  to  promulgate 
interpretative  regulations  tmder  the 
Student  Loan  Default  Prevention 
Initiative  Act.  That  statute  authorized 
the  Secretary  to  calculate  a  default  rate 
from  participating  schools,  but  required 
him  to  exclude  loans  which  "due  to 
improper  servicing  or  collection,  would 
result  in  an  inaccurate  or  incomplete 
calculation."  Addressing  Congress'  use 
of  the  phrase  "due  to,"  the  court  held: 
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And  must  the  school  show  "but  for" 
causation,  proximate  causation  or  merely 
some  reasonable  link?  The  statute  itself 
provides  no  answers  to  these  riddles; 
accordingly,  under  Chevron's  second  step, 
we  would  defer  to  any  reasonable 
interpretation  of  the  "due  to"  language  that 
the  Secretary  proffered.  See  also  Jerry 
Mashaw,  A  Comment  on  Causation,  Law 
Reform,  and  Guerilla  Warfare,  73  Geo.  L.  Rev. 
1393, 1396  (1985)  (identifying  the  "cause"  of 
something  necessarily  implicates  a  policy 
choice). 

Id.  at  830.  The  Department's  definition 
of  disability  causation  under  the  Black 
Lung  Benefits  Act  is  similarly  necessary 
and  well  within  the  scope  of  its 
regulatory  authority. 

Other  commenters  argue  that  the 
Department  has  selected  the  wrong 
definition.  Several  commenters  suggest 
that  the  Department  delete  the  word 
"substantially"  from  paragraph  (c)(1). 
Another  asks  that  the  standard  be  "due 
at  least  in  part."  One  commenter 
requests  that  the  Department  add  the 
word  "substantially"  to  paragraphs 
(c)(l)(i)  and  (c)(l)(ii).  Several  comments 
suggest  that  the  term  "substantially 
contributing"  is  tmdefined,  and  urge 
that  the  Department  set  a  percentage  of 
disability  as  the  threshold,  while 
another  commenter  asks  that  the 
Department  use  the  term  "actual 
contributing  cause"  in  order  to  bar  the 
award  of  benefits  where 
pneumoconiosis  has  made  only  a  de 
minimis  contribution  to  total  disability. 

The  Department  discussed  its 
selection  of  the  "substantially 
contributing  cause"  standard  in  its 
initial  notice  of  proposed  rulemaking. 
62  FR  3345  (Jan.  22, 1997).  The 
Department  explained  that  its  selection 
was  intended  to  codify  a  body  of 
caselaw  from  various  federal  appellate 
courts  that  differed  very  little  in 
determining  disability  causation.  In 
addition,  the  proposal  paralleled  the 
standard  used  by  the  Department  to 
determine  whether  a  miner's  death  was 
caused  by  pneumoconiosis.  Because  the 
language  of  the  death  standard  is  a 
direct  reflection  of  Congressional  intent, 
see  48  FR  24275-24278  (May  31,  1983), 
the  Department  believes  that  it  should 
be  used  for  disability  causation  as  well. 
Finally,  the  Department  does  not  agree 
that  a  percentage  threshold  is 
appropriate.  As  the  Department 
previously  explained,  the  "substantially 
contributing  cause"  standard  requires 
that  pneumoconiosis  make  a  tangible 
and  actual  contribution  to  a  miner's 
disability.  The  standard  is  also  further 
defined  in  the  proposed  regulation.  It 
requires  that  pneumoconiosis  must 
either  have  an  adverse  effect  on  the 
miner's  respiratory  or  pulmonary 
condition  or  worsen  an  already  totally 


disabling  respiratory  or  pulmonary 
impairment.  Whether  a  particular  miner 
meets  the  "substantially  contributing 
cause"  standard  is  a  matter  to  be 
resolved  based  on  the  medical  evidence 
submitted  in  each  case. 

Finally,  several  commenters  suggest 
that  the  Department's  proposal  will 
allow  compensation  where  a  miner's 
totally  disabling  respiratory  impairment 
has  been  caused  by  cigarette  smoking. 
Neither  the  Black  Lung  Benefits  Act,  nor 
the  court  of  appeals  decisions,  nor  the 
Department's  proposed  regulation 
allows  benefits  to  be  awarded  where  a 
miner's  totally  disabling  respiratory 
impairment  is  caused  solely  by  cigarette 
smoking.  The  courts  have  held 
irrelevant,  however,  the  existence  of 
causes  of  a  miner's  total  respiratory  or 
pulmonary  disability  in  addition  to 
pneumoconiosis.  See  Jonida  Trucking, 
Inc.  V.  Hunt,  124  F.3d  739,  744  {6th  Cir. 
1997)  (coexisting  heart  disease).  In  such 
a  case,  the  miner  meets  the  statutory 
and  regulatory  criteria  for  an  award  of 
benefits. 

20  CFR  718.205 

(a)  Several  comments  request  that  the 
Department  reinstate  unrelated  death 
benefits,  that  is,  benefits  to  surviving 
spouses  of  miners  who  were  totally 
disabled  due  to  pneumoconiosis  at  the 
time  of  their  death  but  who  did  not  die 
due  to  pneumoconiosis.  Although  such 
benefits  were  formerly  available, 
Congress  amended  the  Act  in  1981  to 
require  that  a  surviving  spouse  who 
filed  her  claim  on  or  after  January  1, 
1982  establish  that  the  miner  died  due 
to  pneumoconiosis.  Pub.  L.  97-119,  95 
Stat.  1635.  §  203(a)(2),  (3).  The 
Department  cannot  issue  regulations 
contrary  to  the  expressed  will  of 
Congress. 

Another  comment,  however,  suggests 
that  the  Department  has  done  just  that 
by  proposing  that  a  surviving  spouse 
may  establish  death  due  to 
pneumoconiosis  by  proving  that 
pneumoconiosis  hastened  the  miner's 
death.  The  Department  disagrees. 
Rather,  the  Department  has  simply 
proposed  codifying  a  standard  that  has 
been  imanimously  adopted  by  the 
federal  coiuls  of  appeals,  a  fact 
recognized  by  other  commenters.  In 
addition  to  the  Third,  Fourth,  Sixth,  and 
Seventh  Circuit  decisions  cited  in  the 
initial  notice  of  proposed  rulemaking, 
62  FR  3345-3346  (Jan.  22, 1997),  the 
Tenth  and  Eleventh  Circuits  have  also 
deferred  to  the  Director's  interpretation 
of  the  current  regulation,  and 
announced  their  support  for  the 
standard  that  the  Department  is 
proposing  to  codify.  Northern  Coed  Co. 
V.  Director,  Office  of  Workers' 


Compensation  Programs,  100  F.3d  871, 
874  (10th  Cir.1996);  Bradberry,  v. 
Director,  Office  of  Workers' 
Compensation  Programs,  117  F.3d  1361, 
1365-1366  (11th  Cir.  1997).  The 
Department's  proposal  thus  does  no 
more  than  recognize  the  decisions  of 
appellate  courts  with  jurisdiction  over 
more  than  90  percent  of  the  claims  filed 
under  the  Black  Lung  Benefits  Act.  The 
suggestion  that  the  Department  has 
violated  Congressional  intent  is  simply 
incorrect. 

(b)  One  commenter  asks  the 
Department  to  apply  the  standard  set 
forth  in  subsection  (b)(2)  to  claims  filed 
on  or  after  January  1, 1982,  the  effective 
date  of  the  Black  Lung  Benefits 
Amendments  of  1981.  Subsection  (b)(2) 
permits  an  award  of  benefits  in  a 
survivor's  claim  filed  before  January  1, 
1982  if  death  was  due  to  multiple 
causes,  including  pneumoconiosis,  and 
it  is  not  medically  feasible  to 
distinguish  which  disease  caused  death 
or  the  extent  to  which  pnetmioconiosis 
contributed  to  the  miner's  death.  This 
provision  is  derived  in  substantial  part 
from  the  presumption  set  forth  in 
section  411(c)(2)  of  the  Act,  30  U.S.C. 
921(c)(2),  and  implemented  by  20  CFR 
718.304.  Under  section  411(c)(2),  a 
deceased  miner  with  ten  or  more  years 
of  coal  mine  employment,  who  died 
from  a  respirable  disease,  is  presumed 
to  have  died  due  to  pneumoconiosis.  In 
implementing  this  provision,  the 
Secretary  added  §  718.303(a)(1)  to  the 
regulations,  allowing  death  to  be  found 
due  to  a  respirable  disease  if  such 
disease  was  one  of  several  causes  of  the 
miner's  death  and  it  is  not  feasible  to 
determine  which  disease  caused  death 
or  the  extent  to  which  the  respirable 
disease  contributed  to  the  cause  of 
death.  Section  718.205(b)(2)  permitted 
an  award  under  similar  circimistances 
in  cases  in  which  the  miner  had  less 
than  10  years  of  coal  mine  employment, 
but  the  survivor  had  established  that 
pneumoconiosis  was  one  of  the  multiple 
causes  of  death.  In  1981,  Congress 
eliminated  the  section  411(c)(2) 
presumption  for  survivors'  claims  filed 
on  or  after  January  1, 1982.  Pub.  L.  97- 
119,  §  202(b)(1).  In  promulgating 
regulations  to  effectuate  Congress's 
intent,  the  Department  applied  the  same 
limitation  to  subsection  (b)(2).  See 
comment  (p),  48  FR  24278  (May  31, 
1983).  Because  subsection  Cb)(2)  is  so 
closely  connected  with  the  section 
411(c)(2)  presumption,  the  Department 
continues  to  believe  that  it  may  not 
apply  this  regulatory  provision  to  claims 
filed  on  or  after  January  1, 1982. 


Federal  Register / Vol.  64,  No.  195 /Friday,  October  8,  1999 /Proposed  Rules 


54981 


Appendix  B  to  Part  718 

(a)  The  proposed  changes  to 
Appendix  B  are  designed  to  implement 
the  Department's  proposed  requirement 
that  physicians  use  the  flow-volume 
loop  in  reporting  the  results  of 
pulmonary  function  tests.  See 
Explanation  of  proposed  §  718.103.  The 
Department  invites  comment  on  these 
changes. 

(b)  A  number  of  commenters  suggest 
that  one  Appendix  provision  is 
unnecessarily  restrictive.  It  requires  that 
the  two  highest  FEVl  results  of  the  three 
acceptable  tracings  agree  within  5 
percent  or  100  ml,  whichever  is  greater. 
Appendix  B(2)(ii)(G).  They  suggest  that 
the  standard  either  be  eliminated 
entirely,  or  that  it  be  replaced  vdth  a 
variability  limit  of  10  percent  or  200  ml. 
One  comment  recommends  that  the 
Department  should  have  a  separate 
standard  for  ensuring  the  reliability  of 
FVC  results.  As  proposed.  Appendix  B 
limits  the  variability  only  of  FEVl  and 
MW  resuhs. 

The  Department  is  reluctant  to 
eliminate  the  Appendix  B(2){ii)(G) 
standard  entirely;  the  standard  provides 
a  baseline  measurement  which  serves  to 
guarantee  the  reproducibility,  and  thus 
tiie  validity,  of  each  conforming 
pulmonary  function  study.  However, 
the  Department  recognizes  that  there 
may  be  individuals  who  are  physically 
imable  to  produce  results  that  fall 
within  the  5  percent  limit,  but  whose 
results  are,  in  the  opinion  of  the 
physician  administering  the  test,  a  valid 
reflection  of  the  individual's  best  effort 
to  perform  the  test.  Accordingly,  the 
Department  invites  comment  as  to  how 
to  maintain  a  standard  that  guarantees 
the  reproducibility  of  the  FEVl  and  FVC 
values,  but  also  allows  consideration  of 
valid  FEVl  results  in  excess  of  the 
current  5  percent  requirement. 

(c)  Several  commenters  argue  that  the 
Appendix  B  tables  are  too  stringent  and 
should  be  revised.  These  tables  set  forth 
pulmonary  function  test  results  which 
may  establish  that  a  miner's  respiratory 
or  pulmonary  impairment  is  totally 
disabling.  The  Black  Limg  Benefits 
Reform  Act  of  1977  required  the 
Department  to  consult  with  the  National 
Institute  for  Occupational  Safety  and 
Health  in  the  development  of  criteria  for 
medical  tests  that  acciuately  reflect  total 
disability  in  coal  miners.  30  U.S.C. 
902(f)(1)(D).  On  April  25, 1978,  the 
Department  proposed  the  pulmonary 
function  test  criteria  set  forth  in 
Appendix  B,  setting  the  "qualifying" 
values  for  the  FEVl  and  MW  test  at  60 
percent  of  normal  pulmonary  function, 
as  adjusted  for  sex,  height,  and  age.  43 
FR  17730-31  (Apr.  25, 1978).  When  the 


Department  published  the  final  Fart  718 
rules  on  February  29, 1980,  it  added 
tables  for  the  FVC  test.  45  FR  13703-06 
(Feb.  29, 1980).  The  Department  also 
responded  to  comments  urging  that  the 
qualifying  values  be  reduced,  observing 
that  although  there  was  no  consensus  on 
the  correct  values,  the  record  contained 
substantial  support  from  experts  for  the 
60  percent  figure.  Id.  at  13711.  The 
Department  did  not  re-propose  the 
Appendix  B  tables  in  its  initial  notice  of 
proposed  rulemaking,  see  62  FR  3373 
(Jan.  22, 1997)  (noting  that  the  tables  in 
Appendix  B  remain  imchanged),  and 
the  commenters  offer  no  medical 
support  for  the  request  that  they  be 
revised.  Consequently,  the  Department 
has  not  proposed  any  revision  of  the 
table  values. 

20  CFR  Part  725 — Claims  for  Benefits 
Under  Part  C  of  Title  IV  of  the  Federal 
Mine  Safety  and  Health  Act,  As 
Amended 

Subpart  A — General 

20  CFR  725.2 

(a)  The  Department  has  made  several 
technical  changes  to  the  language  of  the 
proposed  regulation  to  make  the 
regulation  easier  to  read. 

(b)  This  proposal  changes  §  725.2(c)  to 
add  §  725.351  to  the  list  of  amended 
regulations  which  will  apply  only  to 
claims  filed  after  the  effective  date  of 
the  final  rule.  The  Department's 
proposal  requires  the  district  director's 
development  of  a  complete  evidentiary 
record  identifying  the  proper 
responsible  operator.  Once  a  case  is 
referred  to  the  Office  of  Administrativp 
Law  Judges,  neither  the  Director,  OWCP, 
nor  a  potentially  liable  operator 
identified  by  the  district  director  will  be 
able  to  submit  any  additional  evidence 
on  issues  relevant  to  the  responsible 
operator  question.  For  example,  only 
while  a  claim  is  pending  before  the 
district  director  may  a  potentially  liable 
operator  contest  that  it  was  an  operator 
after  June  30, 1973,  that  it  employed  the 
miner  for  one  year,  or  that  the  miner's 
employment  included  at  least  one 
working  day  after  December  31, 1969, 

§  725.408.  Accordingly,  the  district 
director  must  be  able  to  obtain  all  of  the 
information  necessary  to  meet  the 
Department's  burden  of  proof  imder 
§725.495. 

To  aid  the  district  director  in 
gathering  such  information,  this 
proposal  revises  and  streamlines 
§  725.351,  which  grants  district 
directors  the  power  to  issue  subpoenas 
duces  teciun.  A  district  director  will  no 
longer  be  required  to  seek  written 
approval  from  the  Director,  OWCP,  prior 
to  issuing  such  a  subpoena.  See 


explanation  of  §  725.351.  Because  the 
revised  regulations  governing  the 
identification  of  responsible  operators, 
§§  725.407-.408,  will  apply  only  to 
newly  filed  claims,  however,  the  district 
director's  new  authority  under  §  725.351 
must  be  similarly  limited.  Accordingly, 
§  725.351  is  added  to  the  hst  of 
amended  regulations  which  will  not  be 
effective  with  respect  to  claims  pending 
on  the  effective  date  of  the  final  rule. 

(c)  A  number  of  comments  request 
that  the  Department  make  the  final  rule 
applicable  to  all  pending  claims.  As  the 
Department  explained  in  its  original 
proposal,  62  FR  3347-48  Oan.  22,  1997), 
however,  it  lacks  the  statutory  authority 
to  make  many  changes  retroactive.  In 
addition,  certain  changes,  such  as  the 
limitation  on  the  quantity  of  medical 
evidence,  would  seriously  disrupt  the 
adjudication  of  currently  pending 
claims  if  they  were  made  universally 
applicable. 

(d)  A  niunber  of  commenters  believe 
that  the  Department  lacks  the  authority 
to  make  any  of  the  changes  retroactive, 
particidarly  because  those  changes  will 
apply  to  subsequent  claims  filed  by 
miners  who  have  previously  been 
denied  benefits.  They  argue  that 
subsequent  claims  are  typically  based 
on  employment  that  ended  many  years 
ago,  and  tbat  the  insurance  industiy  is 
not  permitted  to  charge  additional 
premiums  in  order  to  cover  the 
increased  liability  that  will  result  imder 
the  Department's  proposal.  In  support  of 
their  argmnent  that  the  Department  is 
not  permitted  to  effect  such  a  change, 
they  cite  the  Contract  Clause  of  the 
United  States  Constitution.  The  Contract 
Clause  is  in  Section  10  of  Article  I, 
which  is  a  series  of  prohibitions  against 
actions  by  state  governments.  In 
relevant  part,  it  states  that  "[nlo  State 
shall  *  *  *  pass  any  Bill  of  Attainder, 
ex  post  facto  Law,  or  Law  impairing  the 
Obligation  of  Contracts,  or  grant  any 
Title  of  Nobility."  The  Supreme  Court 
has  observed  that  "(ilt  could  not 
justifiably  be  claimed  that  the  Contract 
Clause  applies,  either  by  its  own  terms 
or  by  convincing  historical  evidence,  to 
actions  of  the  National  Government." 
Pension  Benefit  Guaranty  Corp.  v.  R.A. 
Gray  &■  Co.,  467  U.S.  717,  732,  n.  9 
(1984).  Thus,  the  Contract  Clause  does 
not  bar  Congress  from  enacting  any 
legislation.  Similarly,  the  Contract 
Clause  is  inapplicable  to  ti»e  Secretary's 
rulemaking  by  its  very  terms,  and  the 
comment  has  cited  no  precedent  to  the 
contrary. 

Moreover,  the  Department  does  not 
agree  that  its  proposed  rulemaking 
results  in  the  impairment  of  any 
contracts.  At  the  hearing  held  in 
Washington,  D.C.,  on  July  22-23. 1997, 
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the  Department  heard  testimony 
suggesting  that  the  Supreme  Court's 
recent  decision  in  United  States  v. 
Winstar.  518  U.S.  839  (1996),  prohibits 
the  Department's  regulatory  eftorts.  At 
issue  in  IVi/istarwas  Congress's 
enactment  of  legislation  that  effectively 
revoked  promises  made  by  the  Federal 
Home  Loan  Bank  Board  and  the  Federal 
Savings  and  Loan  Insurance  Corporation 
to  induce  three  thrift  institutions  to 
acquire  financially  distressed  savings 
and  loans.  Although  the  case  did  not 
produce  a  majority  opinion,  a  majority 
of  the  Justices  concurred  in  the  holding 
that  the  United  States  was  liable  to  the 
thrift  institutions  for  breach  of  contract. 
Justice  Souter's  pliuality  opinion 
observed  that  the  promises  at  issue  were 
central  to  the  institutions'  agreement  to 
acquire  the  troubled  savings  and  loans; 
absent  the  government's  promise,  "the 
very  existence  of  their  institutions 
would  then  have  been  in  jeopardy  from 
the  moment  their  agreements  were 
signed."  518  U.S.  at  910. 

The  Department's  regidatory  revisions 
present  a  fundamentally  different  case. 
Initially,  the  Department  notes  that 
Justice  Souter  stated  that  the 
government's  regulatory  authority  was 
tmaffected  by  the  contracts:  "the 
agreements  [at  issue  in  that  case]  do  not 
purport  to  bind  the  Congress  from 
enacting  regulatory  measiues."  518  U.S. 
at  881.  histead,  the  Coiut  held,  the 
agreements  obligated  the  government  to 
assume  the  risk  of  loss,  and  thus  be 
liable  for  damages,  if  the  regulations 
were  changed.  By  contrast,  the  contracts 
purchased  by  the  coal  mining  industry 
to  insure  themselves  against  black  limg 
claims  contain  no  provision  requiring 
the  Department  to  assume  any  risk  of 
loss.  Although  the  Department 
prescribes  the  form  of  such  contracts, 
and  the  Black  Lung  Disability  Trust 
Fund  may  be  considered  a  beneficiary  of 
them,  these  are  not  contracts  between 
the  government  and  a  private  party. 
Moreover,  as  reflected  in  the 
endorsement  authorized  by  the 
Department,  §  726.203,  the  contracts 
specifically  recognize  the  possibility 
that  the  Act  may  be  amended  while  the 
poUcy  is  in  force,  and  place  the  risk  of 
those  amendments  on  the  insiu«r.  See 
National  Independent  Coal  Operators 
Association  v.  Old  Republic  Insurance 
Company.  544  F.  Supp.  520  (W.D.  Va. 
1982).  The  Department  has  explained 
above  that  its  rulemaking  is  fully 
consistent  with,  and  authorized  by,  the 
provisions  of  the  Black  Lung  Benefits 
Act.  Accordingly,  the  Court's  decision 
in  Winstar  presents  no  bar  to  the 
Department's  promulgation  of 
regulations,  and  does  not  obligate  the 


Department  to  pay  damages  to  the 
insurance  industry. 

(e)  One  comment  urges  the 
Department  to  adopt  a  bright-line  test 
making  all  of  the  revisions  applicable 
only  to  claims  filed  after  the  final  rule 
becomes  effective.  In  particular,  the 
commenter  points  to  changes  in  Part 
726  which  will  unfairly  prejudice  coal 
mine  operators  that  have  purchased 
insurance  in  compliance  with  the 
existing  regulations.  As  the  Department 
explained  in  its  earlier  notice  of 
proposed  rulemaking,  the  only  revisions 
which  wiU  apply  to  pending  claims  are 
those  which  clarify  the  Department's 
longstanding  interpretation  of  the  Act 
and  the  ciurent  regulations.  62  FR  3348 
(Jan.  22, 1997).  Those  revisions  are  not 
considered  retroactive.  See  Pope  v. 
Shalala,  998  F.2d  473,  483  {7th  Cir. 
1993).  The  Department  believes  that 
they  should  be  applied  to  all  pending 
claims  to  ensiu«  the  claims'  uniform 
treatment.  Moreover,  the  Department 
does  not  believe  that  the  changes  to  Part 
726  will  result  in  the  imposition  of  any 
additional  liability  on  the  part  of  coal 
mine  operators  in  compliance  with  the 
Act's  insurance  requirements. 

20  CFR  725.101 

(a)  Several  written  comments  and 
hearing  statements  oppose  amending 
the  definition  of  "benefits"  in 
§  725.101(a)(6)  to  include  the  cost  of  the 
medical  examination  of  the  claimant 
authorized  imder  §  725.406  and 
subsidized  by  the  Trust  Fund.  The 
opponents  suggest  that  the  amended 
definition  would  impose  the  cost  of  the 
examination  on  the  claimant  if  he  later 
decides  to  withdraw  the  claim  or 
becomes  liable  for  the  repayment  of 
overpaid  benefits.  The  Department 
acknowledges  the  commenters' 
concerns,  but  assures  them  that  the  cost 
of  the  examination,  although  a 
"benefit",  cannot  be  shifted  to  the 
claimant.  In  the  preamble 
accompan)mig  the  proposed  revision  of 
§  725.306,  the  Department  stated  it  "will 
not  require  reimbursement  of  the 
amount  spent  on  the  claimant's 
complete  pulmonary  evaluation  as  a 
condition  for  withdrawing  a  claim."  62 
FR  3351  (Jan.  22. 1997).  Similarly,  a 
claimant  who  must  repay  overpaid 
"benefits"  is  not  liable  for  reimbursing 
the  Trust  Fund  for  the  medical 
examination.  An  overpayment 
encompasses  payments  to  which  the 
individual  is  ultimately  not  entitled,  20 
CFR  725.540,  while  each  applicant  for 
benefits  is  entitled  by  virtue  of  the  Black 
Lung  Benefits  Act  to  the  complete 
pulmonary  examination.  30  U.S.C. 
923(b).  In  addition,  §  725.522 
contemplates  that  only  pajnnents  made 


pursuant  to  an  initial  determination  of 
eligibility  by  the  district  director  or 
pursuant  to  an  "affective  order  by  a 
district  director,  administrative  law 
judge.  Benefits  Review  Board,  or  court" 
may  be  treated  as  an  overpayment 
pursuant  to  §  725.540  in  the  event  the 
claimant  is  ultimately  foimd  ineligible 
for  benefits.  The  cost  of  the  initial 
pulmonary  evaluation  is  not  such  a 
pa)mient.  Consequently,  the  claimant 
cannot  be  required  to  repay  the  cost  of 
that  examination  whatever  the  outcome 
of  the  adjudication  of  the  claim. 

(b)  One  conunent  opposes  the  revised 
definition  of  "benefits"  in  subsection 
(a)(6)  because  it  imposes  liability  for  the 
examination  on  the  responsible  operator 
if  the  claimant  ultimately  secures 
benefits.  The  comment  argues  that  the 
cost-shifting  is  not  authorized  by  the 
Black  Lung  Benefits  Act.  The 
Department,  however,  has  consistently 
taken  the  position  that  an  operator 
found  liable  for  the  payment  of  the 
claimant's  benefits  is  also  liable  to  the 
Trust  Fund  for  the  cost  of  the  initial 
pulmonary  evaluation  authorized  by  30 
U.S.C.  923(b).  This  requirement  is  in  the 
current  regulations  at  20  CFR 
725.406(c).  The  revision  of 

$  725.101(a)(6)  merely  makes  this 
language  consistent  with  §  725.406. 

(c)  Tne  Department  proposes  to  revise 
subsection  (a)(6)  in  order  to  include  a 
cross-reference  to  §  725.520(c),  which 
defines  the  term  "augmented  benefits." 
Because  regulations  that  precede 

§  725.520,  such  as  §  725.210.  also  use 
the  term  "augmented  benefits,"  the 
Department  believes  that  the  parties 
seeking  a  definition  of  that  term  should 
be  able  to  find  an  appropriate  reference 
in  §725.101. 

(d)  Three  comments  support  the 
revised  definitions  of  "coal  preparation" 
(§  725.101(a)(13))  and  "miner" 

(§  725.101(a)(19)),  which  exclude  coke 
oven  workers  from  coverage  of  the  Black 
Lung  Benefits  Act. 

(ej  Two  comments  oppose  the 
proposed  revision  of  §  725.101(a)(31), 
which  would  exclude  certain  benefits 
paid  from  a  state's  general  revenues 
bom  the  definition  of  "workers' 
compensation  law."  One  comment 
supported  the  change.  The  opposing 
comments  broadly  suggest  the  proposed 
change  would  adversely  affect  the  Trust 
Fund  by  making  certain  state  benefits 
ineligible  for  ofiFset  against  federal 
benefits,  creating  uncertainty  in  benefits 
funding,  and  contradicting  the  holding 
in  Director,  OWCP  v.  Eastern  Associated 
Coal  Corp.,  54  F.3d  141  (3d  Cfr.  1995). 
The  Department  disagrees.  The  Black 
Lung  Benefits  Act  requires  federal  black 
limg  benefits  to  be  offset  by  any  amount 
of  compensation  received  xmder  state  or 
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federal  workers'  compensation  laws  for 
disability  or  death  due  to  - 
pneumoconiosis.  In  Eastern  Associated 
Coal,  the  Third  Circuit  held  that  the 
BLBA  is  ambiguous  as  to  the  meaning 
of  a  "workers'  compensation  law."  The 
Court  also  held  that  the  Director's  long- 
standing practice  of  excluding  state- 
funded  benefits  from  the  ambit  of 
"workers'  compensation  law"  was 
inconsistent  with  the  plain  meaning  of 
the  implementing  regulations.  Finally, 
the  Court  suggested  the  agency  "has  the 
means  and  obligation  to  amend  its 
regulations  to  provide  for  (an) 
exception"  for  state  benefits  funded 
through  general  revenues.  54  F.3d  at 
150.  "file  Department  has  therefore 
proposed  to  exercise  its  regulatory 
authority  and  eliminate  any  perceived 
inconsistency  between  the  agency's 
position  and  the  black  limg  program's 
implementing  regulations.  The 
Department's  position  is  entirely 
consistent  with  the  decision  in  Eastern 
Associated  Coal:  the  Court  held  only 
that  the  agency's  practice  was 
inconsistent  with  existing  regulations, 
and  not  that  it  was  prohibited  by  the 
statute.  Moreover,  the  Court  invited  the 
Department  to  undertake  the  present 
course  of  action. 

(f)  One  comment  opposes  the  revised 
definition  of  "year"  in  §  725.101(a)(32) 
because  it  includes  approved  absences 
from  work  in  computing  the  length  of 
time  the  miner  worked  for  the  coal 
company.  Case  law  has  established  the 
validity  of  including  certain  periods  of 
time  when  the  miner  is  not  working  in 
establishing  the  duration  of  the  miner's 
work  relationship  with  a  coal  company. 
Northern  Coal  Co.  v.  Director,  OWCP 
[Pickup}.  100  F.3d  871,  876-877  (10th 
Cir.  1996);  Boyd  v.  Island  Creek  Coal 
Co.,  8  Black  Lung  Rep.  1-458, 1-460 
(1986);  Verdi  v.  Price  River  Coal  Co.,  6 
Black  Lung  Rep.  1-1067, 1-1069/1- 
1070  (1984);  cf.  Thomas  v.  BethEnergy 
Mines,  Inc..  21  Black  Lung  Rep.  1-10, 1- 
16/1-17  (1997)  (upholding  inclusion  of 
sick  leave  in  determining  length  of 
miner's  employment  with  operator,  but 
rejecting  Director's  position  that  sick 
leave  cannot  be  coimted  in  determining 
whether  miner  was  "regularly" 
employed  during  the  year  of 
employment  with  operator).  No  reason 
for  deviating  from  this  precedent  has 
been  offered. 

(g)  One  comment  broadly  opposes  the 
definition  of  the  term  "year"  in 
subsection  (a)(32),  but  identifies  only 
one  specific  objection:  the  commenter 
contends  that  use  of  the  125-day 
exposure  standard  is  invalid  because  of 
the  reduced  incidence  of 
pneumoconiosis  in  current  miners.  A 
current  reduction  in  the  occurrence  of 


pneumoconiosis,  assimiing  that  such  a 
decUne  has  occurred,  is  not  a  sufficient 
basis  for  revisiting  the  exposure 
standard.  The  pool  of  potential 
claimants  who  may  apply  for  benefits 
under  these  regulations  is  not  restricted 
to  those  individuals  mining  coal  over 
the  recent  past.  Consequently,  a  decline 
in  the  current  incidence  of  the  disease 
does  not  necessarily  undermine  the  125- 
day  standard. 

(h)  One  comment  objects  to  the  use  of 
wages,  compared  to  annual  average 
wage  rates,  to  calculate  the  miner's 
employment  history  for  purposes  of 
determining  a  "year"  of  coal  mine 
employment  under  subsection  {a)(32); 
two  other  comments  generally  support 
the  definition,  but  express  concern  over 
the  undue  reliance  on  Social  Security 
itemized  wage  earning  records.  All  three 
comments  emphasize  the  potentially 
inaccurate  information  contained  in  the 
itemized  earnings  records.  No  changes 
in  the  proposed  definition  are  necessary 
to  alleviate  these  concerns.  Section 
725.101(a)(32)  does  not  accord  special 
deference  to  any  particular  type  of 
record  for  determining  when  a  miner 
worked  or  how  much  he  earned  during 
any  given  period  of  time.  In  any  specific 
case,  a  party  may  provide  testimony  or 
other  evidence  as  to  the  length  of  coal 
mine  employment,  amount  of  wages,  or 
accuracy  or  inaccuracy  of  any  particular 
record. 

(i)  The  Department  is  proposing  one 
additional  change  to  subsection  (a)(32). 
In  order  to  account  for  leap  years,  which 
have  366  days  instead  of  365,  the 
Department  proposes  to  use  the  larger 
figure  in  computing  a  "year"  when  one 
of  the  days  in  the  period  at  issue  is 
February  29. 

Subpart  B 


20  CFR  725.209 

The  Department  proposed  a  change  to 
§  725.209{a)(2)(ii)  in  its  initial  notice  of 
proposed  rulemaking  by  adding  a 
requirement  that  a  dependent  child  who 
is  at  least  18  years  of  age  and  not  a 
student  must  be  under  a  disability 
which  began  before  the  age  of  22  for 
purposes  of  augmenting  the  benefits  of 
a  miner  or  siuviving  spouse.  62  FR  3390 
(Jan.  22, 1997).  This  proposal  changes 
§  725.209(a)(2)(ii)  to  ehminate  the  age 
requirement.  The  change  implements 
the  statutory  definition  of  "dependent," 
as  it  pertains  to  a  child.  Section  402(a) 
of  the  Black  Lung  Benefits  Act  (BLBA) 
defines  a  "dependent  child"  to  mean  "a 
child  as  defined  in  subsection  (g) 
without  regard  to  subparagraph  (2)(B)(ii) 
thereofl.l"  30  U.-S.C.  902(a)(1).  The 
reference  to  section  402(g)(2)(B)(ii)  is 
the  statutory  requirement  that  a  child  be 


disabled  before  the  age  of  22.  By 
removing  the  reference  to  age  for 
purposes  of  a  dependent  child.  Congress 
allowed  any  disabled  child  who  meets 
the  remaining  statutory  criteria  to  be 
considered  a  dependent  of  the  miner  or 
his  widow  without  regard  to  when  the 
child's  disability  began.  A  miner  or  his 
widow  may  receive  augmented  benefits 
for  up  to  three  dependents.  30  U.S.C. 
922(a)(4).  The  Benefits  Review  Board 
has  reached  the  same  conclusion 
concerning  the  intended  operation  of  30 
U.S.C.  902(a)(1).  See  Hits  V.  Eastern 
Associated  Coal  Co.,  21  Black  Lung  Rep. 
1-46  (1997);  Wallen  v.  Director,  OWCP. 
13  Black  Lung  Rep.  1-64  (1989).  Finally, 
the  change  in  the  regulation  effectuates 
a  distinction  between  classes  of 
dependent  children  drawn  by  the 
statute.  In  order  for  a  child  to  establish 
dependency  on  a  deceased  miner  as  a 
condition  to  receipt  of  benefits  in  his 
own  right,  the  BLBA  requires  the 
"child"  to  meet  all  the  requirements  of 
30  U.S.C.  902(g).  30  U.S.C.  922(a)(3). 
These  requirements  include  a  deadline 
for  the  onset  of  disability:  either  age  22 
or,  in  the  case  of  a  student,  before  the 
individual  ceases  to  be  a  student.  See 
also  §  725.221.  A  child/beneficiary 
therefore  must  meet  the  age  requirement 
for  disability  while  the  child/augmentee 
is  relieved  of  this  burden  imder  the 
BLBA  and  the  regulations.  Hite,  21 
Black  Lung  Rep.  at  1-49;  Wallen,  13 
Black  Lung  Rep.  at  1-67-68. 
Accordingly,  the  proposed  version  of 
§  725.209  is  revised  to  reflect  the 
statutory  definition  of  "dependent 
child"  and  the  distinction  between  a 
child/beneficiary  and  child/augmentee. 

20  CFR  725.223 

The  Department  proposed  paragraph 
(d)  in  the  initial  notice  of  rulemaking  to 
create  a  vehicle  for  reentitling  a  miner's 
dependent  brother  or  sister  whose 
eligibility  terminates  upon  marriage,  if 
that  marriage  ends  and  the  individual 
again  meets  all  the  criteria  for 
entidement.  62  FR  3393  Qan.  22, 1997). 
Upon  further  consideration,  the 
Department  has  concluded  that 
permitting  reentitlement  in  such 
circumstances  is  contrary  to 
longstanding  and  consistent  agency 
policy.  20  CFR  725.223(c)  (DOL 
regulation);  410.215(c).  (d)  (SSA 
regulation).  The  only  situation  in  which 
reentitlement  is  allowed  involves  a 
surviving  spouse  or  surviving  divorced 
spouse  who  remarries  after  the  death  of, 
or  divorce  from,  the  miner,  but  later 
regains  single  status  and  satisfies  the 
remaining  criteria  for  eligibility.  See 
response  to  comments,  §  725.213.  The 
Department  has  declined  to  extend 
similar  treatment  to  children  who  marry 
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because  marriage  is  a  permanent  bar  to 
tbeir  entidement  under  the  statute.  No 
reason  exists  to  accord  preferential 
treatment  to  the  miner's  surviving 
dependent  siblings.  Once  an  otherwise 
eligible  brother  or  sister  marries  or 
remarries,  entitlement  terminates,  and 
the  marriage  operates  as  a  bar  to  future 
entitlement.  If  the  brother  or  sister  is 
already  married  when  he  or  she 
becomes  a  dependent  of  the  miner,  the 
fact  of  marriage  does  not  preclude 
entitlement  if  the  brother  or  sister  has 
not  received  any  amount  of  support 
from  his  or  her  spouse.  Once  support  is 
provided,  then  the  married  brother  or 
sister  loses  eligibility.  In  either  case,  the 
termination  of  entitlement  is  justified  by 
the  reasonable  assumption  that  the 
individual  will  receive  financial  support 
from  the  spouse  during  the  marriage, 
and  rely  on  savings  or  other  benefits 
acquired  diuing  the  marriage  should  it 
terminate.  The  Department  therefore 
proposes  to  remove  paragraph  (d)  from 
§725.223. 

Subpart  C 

20  CFR  725.309 

(a)  Numerous  comments  support  this 
proposal,  which  simply  reflects  the 
nearly  imanimous  holdings  of  the 
federal  courts  of  appeals  affirming  the 
Department's  treatment  of  subsequent 
claims.  The  proposal  also  brought 
responses  from  a  number  of 
commenters,  however,  who  generally 
oppose  allowing  claimants  to  file 
subsequent  claims,  and  argue  that  the 
Department's  proposal  would  further 
expand  the  right  to  file  subsequent 
applications.  Subsequent  applications 
are  filed  more  than  one  year  after  the 
denial  of  a  previous  claim.  They  may  be 
awarded  only  if  the  claimant 
demonstrates  that  an  applicable 
condition  of  entitlement  has  changed  in 
the  interim.  As  the  Department 
explained  in  its  initial  proposal,  the 
subsequent  claims  provision  represents 
a  recognition  of  the  progressive  nature 
of  pneumoconiosis.  See  62  FR  3351- 
3353  (Jan.  22, 1997). 

The  limited  nature  of  the 
Department's  proposed  revisions  cannot 
be  overemphasized.  The  Third,  Fourth, 
Sixth,  and  Eighth  Circuits  have  adopted 
the  Department's  position.  LovUia  Coal 
Co.  V.  Harvey,  109  F.3d  445  (8th  Cir. 
1997).  cerf.  denied.  118  S.  Ct.  1385 
(1998);  Lisa  Lee  Mines  v.  Director. 
OWCP,  86  F.3d  1358  (4th  Cir.  1996); 
LaBelle  Processing  Co.  v.  Swarrow.  72 
F.3d  308  (3d  Cir.  1995);  Sharondale 
Coal  Co.  V.  Ross.  42  F.3d  993  (6th  Cir. 
1994).  The  Seventii  Circuit's  view  is 
substantially  similar.  Peabody  Coal  Co. 
v.  Spese,  117  F.3d  1001  (1997).  Only  the 


Tenth  Circuit  has  adopted  a  contrary 
view.  Wyoming  Fuel  Co.  v.  Director, 
OWCP.  90  F.3d  1502  (10th  Cir.  1996). 
The  Department's  proposed  regulation 
thus  merely  codifies  caselaw  that  is 
already  applicable  to  more  than  90 
percent  of  the  claimants  who  apply  for 
black  lung  benefits.  In  addition,  as 
discussed  earlier  in  this  document,  the 
Department's  revisions  will  not  result  in 
the  automatic  reopening  of  claims,  as 
was  required  by  the  Black  Lung  Benefits 
Reform  Act  of  1977,  or  the  de  novo 
adjudication  of  claims,  as  would  have 
been  required  by  H.R.  2108,  the  1994 
legislative  initiative  discussed  in  more 
detail  above.  The  1977  Reform  Act 
resulted  in  the  reopening  of  over 
100,000  claims.  The  Department 
estimated  that  H.R.  2108  would  have 
resulted  in  a  substantial  niunber  of 
refilings  based  on  its  promise  of  de  novo 
adjudication,  that  is,  adjudication 
without  the  need  to  establish  that  the 
miner's  condition  has  changed.  By 
contrast,  between  January  1, 1982  and 
July  16, 1998,  the  Department  received 
only  30,964  claims  filed  by  claimants 
who  had  previously  been  denied. 
Because  the  revised  regulations  will 
offer  no  assistance  to  claimants  whose 
condition  has  not  changed,  it  is  not 
likely  to  encourage  the  filing  of  a  large 
niunber  of  additional  subsequent 
claims. 

Moreover,  the  Department's 
experience  with  subsequent  claims 
clearly  demonstrates  the  need  for 
allowing  miners  to  file  them.  Of  the 
49,971  first-time  claims  filed  by  living 
miners  between  January  1, 1982  (the 
date  upon  which  the  Black  Lung 
Benefits  Amendments  of  1981  took 
effect)  and  July  16, 1998,  3,731,  or  7.47 
percent,  were  ultimately  awarded.  In 
that  same  time  period,  die  Departnient 
received  30,964  subsequent  claims  from 
miners  who  had  previously  been  denied 
benefits  under  the  Act.  Of  those  claims, 
3,269,  or  10.56  percent,  were  awarded. 
These  figures  suggest  that  many  miners 
file  applications  for  benefits  before  they 
are  truly  disabled.  Elsewhere  in  this 
reproposal,  the  Department  has  outlined 
the  steps  it  intends  to  take  in  order  to 
provide  claimants  with  a  realistic  view 
of  their  possible  entitlement,  including 
better  initial  pulmonary  evaluations  and 
better  reasoned  explanations  of  the 
denial  of  their  claims.  As  a  result  of 
these  steps,  the  Department  hopes  that 
claimants  will  be  able  to  assess  more 
accurately  the  strength  of  their 
applications  throughout  the  process.  To 
automatically  deny  those  who 
previously  filed  claims,  however,  would 
unfairly  penalize  those  miners  who 
have  tmly  become  totally  disabled  due 


to  pneumoconiosis  and  would  deprive 
them  of  the  benefits  to  which  they  may 
be  entitled. 

One  commenter  suggested  that  the 
Department's  subsequent  claims 
provision  allows  imsuccessful  claimants 
to  file  multiple  times,  resulting  in  the 
waste  of  considerable  resources  by 
companies  required  to  defend  against 
them.  The  Department's  experience 
with  the  current  subsequent  claims 
regulation,  which  has  not  been 
substantially  changed,  indicates  that  the 
provision  has  .not  led  to  widespread 
misuse.  Approximately  107,000  claims 
were  filed  between  January  1, 1982  and 
July,  1998.  Approximately  1,400  of 
these  were  from  individuals  who  had 
previously  been  denied  benefits  three  or 
more  times.  This  represents  only  1.3 
percent  of  the  total.  While  the 
Department  hopes  to  discourage  filings 
by  individuals  who  are  not  totally 
disabled  due  to  pneumoconiosis  by 
providing  more  information  about  the 
process  to  the  potential  claimant 
population,  the  Department  does  not 
believe  that  a  strict  rule  requiring  the 
denial  of  all  subsequent  claims  is 
appropriate  in  a  program  intended  to 
compensate  the  victims  of  a  progressive 
disease. 

(b)  The  Department's  first  proposal 
created  a  rebuttable  presumption  that 
the  miner's  physical  condition  had 
changed  if  the  miner  proved  with  new 
medical  evidence  one  of  the  applicable 
conditions  of  entiUement.  The 
regulation  also  included  a  provision 
allowing  a  miner  to  establish  a  serious 
deterioration  in  his  physical  condition 
whether  or  not  the  presumption  was 
rebutted.  The  Department  now  believes 
that  this  regulatory  presumption  is 
unnecessary  and  would  lead  to 
considerable  litigation.  One  commenter 
suggested  its  deletion.  Accordingly,  the 
revised  proposal  eliminates  the 
presumption  in  favor  of  a  simple 
threshold  test:  If  the  miner  produces 
new  evidence  concerning  his  physical 
condition  that  establishes  any  of  the 
elements  of  entitlement  previously 
resolved  against  him,  he  is  entiUed  to 
litigate  his  entiUement  to  benefits 
without  regard  to  findings  made  in  the 
earlier  adjudication.  The  only  exception 
is  an  issue  resolved  earlier  by 
stipulation  or  by  a  failure  to  contest. 

"rhe  Department's  subsequent  claims 
provision  gives  full  effect  to  the  Fourth 
Circuit's  decision  in  Lisa  Lee  Mines  v. 
Director.  OWCP,  86  F.3d  1358  (4th  Cir. 
.1996),  cert,  denied,  117  S.Ct.  763  (1997). 
In  Lisa  Lee,  the  en  banc  Fourth  Circuit 
affirmed  an  award  of  benefits  on  a 
subsequent  claim  despite  the  operator's 
objections  that  the  miner  should  have 
been  awarded  benefits  in  the  prior  claim 
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based  on  evidence  of  complicated 
pneumoconiosis.  The  court  held  that 
while  the  previous  denial  represented  a 
final  adjudication  of  the  miner's 
condition  at  that  time,  that  denial 
should  not  bar  the  miner  from 
establishing  his  entitlement  to  benefits 
where  his  condition  has  clearly 
changed.  The  court's  emphasis  on 
accepting  the  correctness  of  the  first 
adjudication,  as  well  as  the  factual 
findings  imderlying  that  result,  was 
echoed  by  Judge  Niemeyer  in  his 
concurring  opinion:  "This  test  avoids 
improper  review  of  the  first  decision 
denying  benefits."  86  F.3d  at  1365 
(Niemeyer,  J.,  concurring). 

(c)  Several  comments  argue  that  the 
Department  has  incorrectly  eliminated 
the  requirement  in  the  current 
regulations  that  a  subsequent  survivor's 
claim  be  automatically  denied.  That 
requirement  is  based  on  the  common- 
sense  premise  that  a  miner's  physical 
condition  cannot  change  after  his  death, 
a  premise  with  which  the  Department 
continues  to  agree.  Thus,  where  the 
denial  of  a  prior  survivor's  claim  is 
based  solely  on  the  survivor's  failure  to 
establish  that  the  miner  suffered  fit)m 
pneumoconiosis,  that  the 
pneumoconiosis  was  caused  by  the 
miner's  coal  mine  employment,  or  that 
the  pneumoconiosis  con^buted  to  the 
miner's  death,  the  Department  agrees 
that  a  subsequent  survivor's  claim  must 
be  denied  absent  waiver  by  the  liable 
party.  Subsection  (d)(3)  is  amended  to 
clarify  that  intent.  Where  the  earlier 
denial  was  based  in  whole  or  in  part  on 
a  finding  that  is  subject  to  change, 
however,  for  example,  that  the  survivor 
had  remarried,  or  a  child  has  left  school, 
it  is  inconsistent  with  the  basic  tenets  of 
issue  preclusion  to  prohibit  that 
survivor  from  establishing  entitlement 
to  benefits.  See  62  FR  3352  (Jan.  22, 
1997).  Accordingly,  the  Department  has 
eliminated  the  automatic  denial  of  all 
subsequent  survivor's  claims,  and 
replaced  it  with  a  more  equitable 
assessment  of  the  survivor's  right  to 
assert  entitlement.  One  comment 
suggests  that  allowing  waiver  of  the 
provision  requiring  denial  of  a 
survivor's  claim  is  inconsistent  with  the 
Secretary  of  Labor's  fiduciary 
responsibility  toward  the  Black  Lung 
Disability  Trust  Fimd.  The  Department 
is  fully  cognizant  of  its  duty  to  protect 
the  fund  against  non-meritorious  claims. 
In  exercising  its  responsibilities, 
however,  the  Department  also  believes 
that  it  should  not  deny  meritorious 
claims  on  technical  legal  grounds 
where,  for  example,  a  surviving  spouse 
was  unable  to  obtain  legal 
representation  in  the  earlier  proceeding. 


(d)  Several  comments  suggest  that 
section  725.309  is  impermissible  in  light 
of  the  one-year  limitation  for  seeking 
reconsideration  based  on  a  change  in 
conditions  set  forth  in  section  22  of  the 
Longshore  and  Harbor  Workers' 
Compensation  Act.  33  U.S.C.  922.  The 
Department  disagrees.  A  section  22 
reconsideration  request  asks  that  the 
existing  denial  be  modified.  A 
subsequent  claim,  however,  does  not 
allow  reopening,  or  require  relitigation, 
of  the  existing  denial.  Instead,  it 
constitutes  a  new  cause  of  action 
adjudicating  the  miner's  entitlement  at 
a  later  time.  Thus,  section  22  is  not 
implicated  by  the  subsequent  claims 
provision.  Moreover,  even  assuming 
that  section  22  could  be  read  to 
preclude  subsequent  claims  under  the 
Longshore  and  Harbor  Workers' 
Compensation  Act,  the  Department's 
authority  to  depart  from  the  Longshore 
Act  in  order  to  administer  the  Black 
Lung  Benefits  Act  is  well  established. 
Director,  OWCP  v.  National  Mines 
Corp..  554  F.2d  1267, 1274  (4th  Cir. 
1977).  The  Department  believes  that  a 
departure  in  this  instance  is  fully 
justified.  Unlike  Longshore  Act  claims, 
the  majority  of  which  involve  discrete, 
traumatic  injuries,  all  claims  filed  under 
the  Black  Lung  Benefits  Act  seek 
compensation  for  a  latent,  progressive 
disease.  Moreover,  the  Supreme  Court 
has  construed  the  Longshore  Act,  in 
cases  involving  similar  types  of 
conditions,  to  allow  the  entry  of 
nominal  benefit  awards  which  may  be 
subject  to  later  and  repeated 
modification  if  the  employee's 
condition  worsens.  Metropolitan 
Stevedore  Co.  v.  Rambo.  117  S.  Ct.  1953, 
1963  (1997).  Under  the  BLBA,  however, 
entry  of  a  nominal  benefit  award  is  not 
possible.  Awards  are  permissible  only 
in  a  case  of  total  disability.  Thus,  the 
Department  allows  subsequent  claims  as 
an  acknowledgment  that  the  miner's 
condition  may  worsen. 

(e)  One  comment  argues  that 
claimants  should  not  have  to  relitigate 
elements  of  entitlement  that  they 
established  in  earlier  litigation.  For 
example,  if  the  miner  established  that 
he  suffers  from  pneumoconiosis,  but 
failed  to  prove  that  he  was  totally 
disabled,  he  should  not  be  required  to 
re-prove  the  existence  of  the  disease  in 
a  subsequent  claim.  The  Department 
disagrees.  Just  as  the  rules  of  issue 
preclusion  would  not  allow  a  coal  mine 
operator  to  rely  on  the  miner's  previous 
inability  to  prove  one  element  of 
entitlement  when  the  miner's  condition 
with  respect  to  another  element  has 
changed,  those  rules  also  prohibit  a 
miner  from  relying  on  a  previous 


finding  which  the  opposing  party  did 
notbave  an  opportunity  to  fully  litigate. 
Where  a  miner's  claim  was  denied,  and 
the  miner  did  not  file  an  appeal,  the 
party  opposing  entitlement  had  no 
opportimity  to  seek  to  overturn  findings 
that  were  favorable  to  the  miner. 
Consequently,  those  findings  may  not 
have  any  preclusive  effect. 

(f)  One  comment  suggests  that  the 
Department  should  clarify  the  date  from  . 
which  benefits  are  payable  in 
subsequent  claims.  The  date  for 
commencing  payment  in  subsequent 
claims  is  governed  by  the  same  rules 
applicable  to  any  other  claim,  see  20 
CFR  725.503,  with  the  proviso  that  no 
benefits  may  be  awarded  for  any  period 
prior  to  the  date  on  which  the  order 
denying  the  prior  claim  became  final. 
This  rule,  spelled  out  in  subsection 
{d)(5),  gives  effect  to  the  language  of  the 
Fourth  Circuit  in  Lisa  Lee,  that  parties 
"must  accept  the  correctness  of  [the 
denial's]  legal  conclusion — [the 
claimant]  was  not  eligible  for  benefits  at 
that  time — and  that  determination  is  as 
off-limits  to  criticism  by  the  respondent 
as  by  the  claimant."  86  F.3d  at  1361. 

(g)  One  comment  argues  that  the 
Department's  treatment  of  subsequent 
claims  violates  section  413(d)  of  the  Act, 
30  U.S.C.  923(d),  which  allows  working 
miners  who  have  been  determined 
eUgible  for  benefits  to  receive  those 
benefits  only  if  they  terminate  their 
employment  within  one  year  after  the 
determination  becomes  final.  The 
Department  disagrees.  Section  725.504, 
to  which  only  technical  changes  were 
proposed,  see  62  FR  3341  (Jan.  22, 
1997),  implements  the  Act's  working 
miner  provisions.  The  regulation 
ciurently  allows  individuals  whose 
claims  are  denied  as  a  result  of 
continued  coal  mine  employment  for 
more  than  one  year  to  file  new 
applications  after  that  employment 
ends.  This  regulation  was  first 
promulgated  (as  §  725.503A)  in  1978, 
see  43  FR  36806  (Aug.  18, 1978),  and 
the  Department  sees  no  need  to  revise 

it  in  light  of  the  treatment  afforded 
subsequent  claims  filed  by  individuals 
who  do  not  continue  to  work.  In  neither 
case  would  the  factfinder  be  permitted 
to  look  behind  the  denial  of  the  earlier 
application.  Moreover,  miners  who 
continue  to  work,  and  thus  continue  to 
be  exposed  to  coal  mine  dust,  present  an 
even  more  compelling  justification  for 
being  allowed  to  file  subsequent  claims 
than  in  the  case  of  non- working  miners. 

20  CFR  725.310 

(a)  The  Department  is  re-proposing 
section  725.310  in  order  to  make  two 
specific  changes.  The  first,  set  forth  in 
the  third  and  fourth  sentences  of 
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subsection  (d),  would  allow  the 
Department  or  responsible  operator,  as 
appropriate,  to  recoup  amounts  paid 
erroneously  to  a  claimant  where  the 
claimant  is  at  fault  in  incurring  the 
overpayment.  For  example,  an 
overpayment  may  occur  if  a  claimant  in 
award  status  fails  to  timely  notify  the 
Department  or  responsible  operator  of 
an  event  requiring  a  reduction  in  the 
amount  of  monthly  benefits  paid.  Such 
events  might  include  an  award  of  state 
workers'  compensation  benefits,  a 
child's  withdrawal  from  an  educational 
institution,  or  a  surviving  spouse's 
remarriage.  The  second  change,  set  forth 
in  the  fifth  and  sixth  sentences  of 
subsection  (d),  conforms  the  language  of 
the  regulation  to  the  Department's 
intention,  set  forth  in  the  Department's 
earlier  proposal  at  62  FR  3354  (Jan.  22, 
1997).  By  making  this  change,  the 
Department  recognizes  that  those 
claimants  whose  awards  have  become 
final  have  a  heightened  expectation  that 
they  will  be  able  to  keep  the  monthly 
benefits  they  receive,  llius,  if  a  final 
award  is  terminated  after  modification, 
those  benefits  paid  pursuant  to  the 
award  before  modification  commenced 
are  not  subject  to  recoupment.  By 
contrast,  those  claimants  whose  awards 
are  modified  to  denials  while  still  on 
appeal  may  be  the  subject  of 
recoupment  proceedings.  The  two 
sentences  at  the  end  of  subsection  (d), 
as  originally  proposed,  have  been 
further  divided  in  order  to  clarify  the 
regulation's  meaning. 

(b)  One  comment  objects  that  the 
revised  regulation  would  prohibit  an 
administrative  law  judge  from  denying 
a  claimant's  request  for  modification 
based  on  the  claimant's  failure  to 
present  any  additional  evidence.  This 
comment  is  apparentiy  based  on  the 
mistaken  belief  that  the  current 
regulations  authorize  such  a  denial. 
However,  it  is  clear  that  any  parfy  has 
the  right  to  seek  modification  under 
section  22  of  the  Longshore  Act  based 
"merely  on  further  reflection  on  the 
evidence  initially  submitted."  O'Keeffe 
V.  Aerojet-General  Shipyards,  Inc..  92  S. 
Ct.  405. 407  (1971).  The  Department's 
cuirent  black  lung  regulations  do  not 
depart  from  this  authjorify.  Thus,  current 
law  prohibits  an  ALJ  firom  denying  a 
claimant's  modification  request  based 
on  a  claimant's  failure  to  submit  new 
evidence.  It  is  also  well-established  that 
a  claimant  who  requests  modification, 
whether  or  not  he  submits  new 
evidence,  is  entitied  to  a  de  novo 
adjudication  of  his  entitlement  to 
benefits  and,  if  requested,  to  a  formal 
hearing  before  an  administrative  law 
judge.  Bobbins  v.  Cyprus  Cumberland 


Coal  Co..  146  F.3d  425,  430  {6th  Cir. 
1998);  Cunningham  v.  Island  Creek  Coal 
Co..  144  F.3d  388,  390  (6th  Cir.  1998). 
The  revisions  to  subsection  (c)  merely 
restate  these  basic  holdings.  A  similar 
conunent  suggests  that  the  changes  to 
subsection  (c)  create  opportimities  for 
claimants  to  file  repeated  requests  for 
modification  and  thus  avoid  the  one- 
year  time  limitation.  Current  law, 
however,  does  not  permit  a  fiict-finder 
to  deny  a  modification  request  simply 
because  a  previous  modification  request 
has  been  denied.  The  one-year  time 
limitation,  in  fact,  commences  to  run 
anew  when  an  earlier  denial  has  become 
final.  Subsection  (c)  does  not  alter  the 
ciurent  state  of  the  law. 

(c)  Two  comments  argue  that  the 
district  director  should  not  be  permitted 
to  initiate  modification  in  any  case  in 
which  a  coal  mine  operator  is  liable  for 
the  payment  of  benefits  to  the  claimant. 
The  Department  does  not  agree  that 
such  a  limitation  would  be  appropriate. 
Although  coal  mine  operators  are 
generally  able  to  represent  their  own 
interests  effectively,  and  thus  to  request 
modification  when  they  believe  it 
appropriate,  section  22  of  the  Longshore 
Act  specifically  authorizes  the  district 
director  to  initiate  modification  on  his 
own  initiative.  The  Department  sees  no 
need  to  modify  this  Longshore  Act 
provision  in  order  to  properly 
administer  the  Black  Limg  Benefits  Act. 
In  addition,  there  exists  a  group  of 
awards  in  which  a  coal  mine  operator  is 
nominally  liable  for  the  payment  of 
benefits  but,  because  of  bankruptcy, 
dissolution,  or  other  events,  can  no 
longer  pay  benefits.  In  such  cases,  the 
Trust  Fimd.  pursuant  to  26  U.S.C. 
9501(d),  must  assimie  responsibility  for 
paying  benefits.  The  limitation  urged  by 
this  comment  would  effectively  prohibit 
the  Department  from  initiating 
modification  in  those  cases,  a  limitation 
that  the  Department  considers 
unacceptable.  For  example,  the 
Department  must  remain  free  to  adjust 
the  terms  of  an  award  of  benefits  to 
reflect  changes  in  the  nimiber  and  status 
of  the  claimant's  dependents,  such  as 
when  a  previously  eligible  child 
becomes  ineligible  for  augmented 
benefits.  Another  comment  suggests  that 
parties  should  be  able  to  initiate 
modification  proceedings  before  an 
administrative  law  judge.  The 
Department  disagrees.  Section  22 
expUcitiy  requires  that  modification 
proceedings  under  the  LHWCA  be 
commenced  before  the  district  director, 
and  there  is  no  need  to  alter  this 
provision  to  meet  the  needs  of  the  black 
limg  benefits  program.  In  fiact.  filing  a 
modification  request  before  the  district 


director  allows  him  to  administratively 
process  the  request,  develop  the 
appropriate  evidence,  and  attempt  an 
informal  resolution  of  the  claim.  See 
Saginaw  Mining  Co.  v.  Mazzulli,  818 
F.2d  1278. 1282  (6th  Cir.1987) 
(discussing  the  policy  reasons 
supporting  the  regulation  requiring 
modification  proceedings  to  be 
commenced  before  the  district  director). 

(d)  The  Department  has  extensively 
revised  §  725.414  in  order  to  define 
more  precisely  the  quantitative  limits  on 
documentary  medical  evidence  that  the 
parties  may  submit.  See  explanation  to 
§  725.414.  Subsection  (b)  of  §  725.310, 
which  limits  the  amoimt  of  additional 
documentary  medical  evidence  that 
parties  may  submit  in  cases  involving 
requests  for  modification,  contained 
language  similar  to  the  language  deleted 
from  §  725.414.  In  order  to  clarify  the 
amount  of  evidence  admissible  in  a 
modification  case,  the  Department  has 
made  a  corresponding  change  to 
subsection  (b).  Each  party  will  be 
entitled  to  submit  one  additional  chest 
X-ray  interpretation,  pulmonary 
function  test,  arterial  blood  gas  study, 
and  medical  report.  The  opposing  party 
may  introduce  one  opposing 
interpretation  of  each  objective  test,  in 
accordance  with  the  rules  set  forth  in 
§  725.414.  Finally,  tiie  party  that 
originally  offered  the  evidence  may  seek 
to  rehabilitate  its  evidence  by 
introducing  an  additional  statement 
from  the  physician  who  administered 
the  test. 

Subpart  D 

20  CFR  725.351 

Section  725.351  was  not  among  the 
provisions  which  the  Department 
opened  for  comment  in  its  previous 
notice  of  proposed  rulemaldng,  62  FR 
3341  (Jan.  22, 1997),  and  the 
Department  did  not  receive  any 
comments  specifically  directed  to  this 
section.  In  the  course  of  reviewing  the 
procedures  to  be  used  in  the 
identification  and  notification  of 
potentially  liable  operators,  however, 
the  Department  has  identified  one 
aspect  of  this  regulation  which  might 
benefit  from  change.  The  Department's 
proposal  requires  the  submission  to  the 
district  director  of  all  evidence  relevant 
to  the  identification  of  the  liable 
responsible  operator.  §§  725.408, 
725.414(b).  The  Department  must  have 
access  to  this  evidence  while  a  claim  is 
pending  before  the  district  director 
because  it  will  be  imable  to  identify 
additional  responsible  operators  after  a 
case  is  referred  to  the  Office  of 
Administrative  Law  Judges, 
§  725.407(d).  It  will  therefore  be  the 
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district  director's  responsibility  to 
develop  the  evidence  necessary  to  meet 
the  Director's  evidentiary  burden  under 
the  responsible  operator  regulations, 
Subpart  G  of  Part  725. 

In  order  to  allow  district  directors  to 
exercise  their  responsibilities  more 
efficiently,  and  in  a  manner  which  does 
not  unduly  delay  the  adjudication  of  a 
claimant's  entitlement,  the  Department 
proposes  to  eliminate  the  requirement 
that  district  directors  obtain  approval 
from  the  Director,  OWCP,  prior  to  the 
issuance  and  enforcement  of  subpoenas 
duces  tecum.  The  authority  to  issue 
subpoenas  requiring  the  production  of 
documents  is  a  well-recognized 
investigative  tool  of  administrative 
agencies,  see  Comment,  "Administrative 
Subpoenas  for  Private  Financial 
Records:  What  Protection  for  Privacy 
does  the  Fourth  Amendment  Afford?," 
1996  Wise.  L.  Rev.  1075,  1076-77 
(1996),  and  the  Department  believes  that 
the  current  additional  layer  of  internal 
review  is  imnecessary.  Instead,  the 
Department  fully  expects  that  the 
district  directors,  working  in 
cooperation  with  the  appropriate 
officials  of  the  Office  of  the  Solicitor, 
will  issue  subpoenas  that  comply  with 
the  standards  established  by  the 
Supreme  Court  in  United  States  v. 
Morton  Salt  Co.,  338  U.S.  632.  652 
(1950).  Those  standards  require  that  the 
information  sought  must  be  relevant  to 
the  district  director's  investigation  and 
the  subpoena  must  not  be  "too 
indefinite."  The  latter  requirement 
ensures  that  the  district  chrector's 
request  not  be  excessively  burdensome, 
i.e.,  that  compliance  does  not  threaten 
the  normeil  operation  of  the  recipient's 
business.  See  EEOC  v.  Bay  Shipbuilding 
Corp..  668  F.2d  304,  313  {7th  Cir.  1981). 

20  CFR  725.367 

(a)  Several  comments  urge  the 
Department  to  allow  successful 
claimants'  attorneys  to  collect 
reasonable  fees  for  all  necessary  work 
they  perform  in  a  case  rather  than  only 
the  work  performed  after  the  liable 
operator  first  contested  the  claimant's 
eligibility  or  the  fund  first  denied  the 
claim.  The  Department  agrees  that  such 
a  change  is  appropriate.  Since  the 
revised  version  of  section  725.367  was 
proposed  on  January  22, 1997,  the 
Department  has  spent  considerable  time 
weighing  how  to  adequately  compensate 
claimants'  attorneys  under  the  Black 
Lung  Benefits  Act.  The  issue  was  raised 
in  part  by  the  Benefits  Review  Board's 
June  30, 1997  decision  in  Jackson  v. 
Jewell  Ridge  Coal  Corp.,  21  Black  Lung 
Rep.  (MB)  1-27  (en  banc).  \n  Jackson, 
the  Board,  by  a  3-2  majority,  held  that 
successful  claimants'  attorneys  in  black 


lung  cases  are  entitled  to  fees  for  all  the 
work  they  perform,  regardless  of 
whether  it  is  performed  before  or  after 
the  employer  controverts  the  claimant's 
entitlement.  The  Fourth  Circuit 
subsequently  affirmed  the  Board's 
decision  but  disavowed  its  reasoning. 
Clinchfield  Coal  Co.  v.  Harris,  149  F.3d 
407  (4th  Cir.  1998).  Faced  with  three 
seemingly  reasonable  interpretations  of 
the  statutory  language  and  regulations, 
the  Fourth  Circuit  deferred  to  the 
existing  interpretation  of  the  Director, 
Office  of  Workers'  Compensation 
Programs.  Under  that  interpretation,  a 
claimant's  attorney's  fees  are  limited  to 
those  services  performed  after  the 
agency's  initial  denial  of  the  claim  or 
the  operator's  rejection  of  the  agency's 
initial  approval.  The  court  noted  that 
the  Director's  interpretation  was  based 
on  the  agency's  reasonable 
identification  of  the  point  in  time  at 
which  a  claimant  would  have  reason  to 
seek  the  assistance  of  an  attorney.  149 
F.3d  at  310. 

The  evidentiary  limitations  now 
proposed  by  the  Department,  however, 
significantly  alter  the  circumstances 
under  which  a  claimant  may  be 
expected  to  seek  representation.  For 
example,  although  the  Department  now 
proposes  the  elimination  of  the 
requirement  in  the  initial  notice  of 
proposed  rulemaking  that  all  medical 
evidence  be  submitted  while  a  case  is 
pending  before  the  district  director, 
these  proposed  regulations  nevertheless 
still  limit  the  amount  of  evidence  each 
party  may  submit.  Attorneys  could  play 
an  important  role  in  ensuring  that  this 
evidence,  including  evidence  submitted 
before  the  Department's  initial  approval 
or  denial  of  the  claim  for  benefits, 
complies  with  the  Department's  quality 
standards  and  effectively  presents  the 
claimant's  case.  In  addition,  the 
Department  is  proposing  significant 
changes  in  connection  with  the 
complete  pulmonary  evaluation 
afforded  claimants  under  §  413(b)  of  the 
Act.  As  detailed  in  the  explanation  of 
these  changes  at  §  725.406,  the 
Department  intends  to  send  to  the 
claimant  a  copy  of  the  results  of  the 
objective  tests  obtained  in  the 
Department's  evaluation,  so  that  the 
claimant  may  in  turn  give  those  results 
to  his  treatiE^  physician.  Obviously,  the 
choice  of  whether  or  not  to  submit  a 
report  from  that  physician  is  important, 
in  light  of  the  regulations'  evidentiary 
limitations.  The  Department  intends  to 
recommend  that  claimants  seek  legal 
advice  before  making  that  choice. 

In  Ught  of  the  significant  changes 
proposed  by  the  Department,  the 
commenters'  suggestion  is  well-taken. 
Allowing  successful  attorneys  to  collect 


reasonable  fees  for  all  of  the  necessary 
work  they  perform,  rather  than  only  the 
work  performed  after  creation  of  an 
adversarial  relationship,  hopefully  will 
encourage  early  attorney  involvement  in 
these  cases.  Because  such  involvement 
can  only  improve  the  quality  of 
evidence  submitted,  and  thus  the 
quality  of  decision-making  in  all  claims 
for  benefits,  the  Department  proposes  to 
amend  section  725.367  to  accomplish 
this  result.  Although  the  creation  of  an 
adversarial  relationship  and  the 
ultimately  successful  prosecution  of  a 
claim  are  still  necessary  to  trigger 
employer  or  fund  liability  for  attorney's 
fees,  the  date  on  which  the  adversarial 
relationship  commenced  will  no  longer 
serve  as  the  starting  point  for  such 
liability. 

(b)  One  comment  suggests  that  lay 
representatives  should  be  entitled  to 
collect  fees  from  responsible  coal  mine 
operators  or  the  fund.  The  Department 
explained  in  1978,  when  it  rejected  the 
same  suggestion,  that  the  statute  does 
not  require  operators  to  pay  the  fees  of 
representatives  who  are  not  attorneys. 
43  FR  36789  (Aug.  18, 1978).  ft  is  the 
Department's  intention  in  this 
regulation  to  make  the  trust  fund's 
attomev's  fee  liability  coextensive  with 
a  liable' operator's,  62  FR  3354  (Jan.  22, 
1997). 

(c)  One  comment  suggests  that  the 
Department  erred  in  preferring  the 
Third  Circuit's  decision  in  Bethenergy 
Mines  v.  Director.  OWCP,  854  F.2d  632 
(3d  Cir.  1988)  over  the  Sixth  Circuit's 
decisions  in  Director,  OWCP  v.  Bivens, 
757  F.2d  781  (6th  Cir.  1985)  and 
Director.  OWCP\.  Poyner.  810  F.2d  99 
(6th  Cir.  1987).  The  Department's 
proposal,  however,  reflects  no  such 
preference.  Both  Bivens  and  Poyner 
stand  for  the  proposition  that  the  fund 
is  liable  for  attorney's  fees  only  when 
the  Director,  OWCP,  unsuccessfully 
contests  the  claimant's  entitlement  to 
benefits.  In  Bethenergy,  the  Third 
Circuit  held  that  a  coal  mine  operator 
became  liable  for  the  payment  of 
attorney's  fees  when  it  failed  to  accept 
liability  for  the  claimant's  entitlement 
within  30  days  of  the  Department's 
initial  finding  that  the  claimant  was  not 
eligible  for  benefits.  The  Department's 
proposal  is  consistent  with  all  three 
decisions.  As  in  Poyner  and  Bivens,  the 
regulations  allow  fees  to  be  awarded 
against  the  trust  fund  only  if  the 
Department  has  denied  the  claimant's 
eligibility.  In  addition,  the  revisions 
follow  Bethenergy  in  imposing  hability 
on  employers  based  either  on  their 
failure  to  respond  to  the  Department's 
initial  finding  or  their  contest  of  it, 
whether  or  not  the  Department  finds 
that  the  claimant  is  eligible  for  benefits. 
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In  each  case,  the  proposal  allows  the 
responsible  party  time  to  collect  and 
evaluate  medical  evidence  before 
determining  whether  to  create  the  type 
of  adversarial  relationship  that  would 
result  in  liability  for  attorney's  fees  if 
the  claimant  ultimately  proves 
successful. 

(d)  One  comment  states  that  the 
Department  has  ignored  Supreme  Court 
case  law  governing  attorney's  fee 
liability.  The  comment  contains  no 
citation  to  specific  precedent  and  no 
further  explanation.  This  sparse 
comment  affords  the  Department  au 
insufficient  basis  for  altering  its  original 
proposal. 

Subpart  E 

20  CFR  725.403 

Section  725.403  was  not  among  the 
regulations  which  the  Department 
opened  for  comment  in  its  previous 
notice  of  proposed  rulemaking,  62  FR 
3341  (Jan.  22, 1997).  The  regulation  is 
applicable  only  to  claims  filed  under 
section  415  of  the  Black  Lung  Benefits 
Act,  30  U.S.C.  925.  between  July  1  and 
December  31, 1973.  Such  claims  were 
filed  with  the  Department  of  Health, 
Education,  and  Welfare,  but 
administered  by  the  Department  of 
Labor.  Section  413(c)  of  the  Act,  30 
U.S.C.  923(c),  provides  that  no  benefits 
could  be  paid  on  any  claim  filed  on  or 
before  December  31,  1973  unless  the 
miner  filed  a  claim  for  benefits  under 
the  applicable  state  workers' 
compensation  law.  Section  725.403 
implemented  this  prohibition  for 
purposes  of  section  415  claims.  Because 
the  deadline  for  filing  section  415 
claims  expired  over  25  years  ago,  the 
Department  proposes  to  delete  section 
725.403.  The  Department  does  not 
intend  to  alter  the  rules  applicable  to 
any  section  415  claim  that  may  still  be 
in  litigation,  and  section  725.403  will 
remain  applicable  to  any  such  claim. 
Parties  interested  in  reviewing  section 
725.403  may  consult  earlier  editions  of 
the  Code  of  Federal  Regulations  or  the 
Federal  Register  in  which  the  regulation 
was  originally  published.  The 
Department  invites  comment  on 
whether  section  725.403  should  be 
retained  in  the  Code  of  Federal 
Regulations. 

20  CFR  725.406 

(a)  The  Department  received  a  number 
of  comments,  from  coal  mine  operators 
and  miners  alike,  criticizing  its  initial 
proposal  for  providing  claimants  with 
the  complete  pulmonary  evaluation 
required  by  30  U.S.C.  923(b).  Section 
413(b)  of  the  Act,  30  U.S.C.  923(b), 
requires  the  Department  to  afford  each 


miner  who  applies  for  benefits  an 
opportimity  to  substantiate  his  claim  by 
means  of  a  complete  pulmonary 
evaluation.  Under  the  Department's 
original  proposal,  a  miner  could  either 
be  examined  by  a  physician  selected  by 
the  Department  or  by  a  physician  of  his 
choosing.  If  the  miner  selected  the 
physician,  however,  the  report  of  that 
examination  would  count  as  one  of  the 
two  pulmonary  evaluations  the  miner 
was  entitled  to  submit  into  evidence. 
§725.414. 

One  comment  suggested  that  the 
Department's  proposal,  in  combination 
with  the  proposed  limits  on  the  quantity 
of  documentary  medical  evidence  each 
party  may  submit,  would  interfere  with 
a  miner's  statutory  right  to  have  a 
complete  pulmonary  evaluation 
performed  by  a  physician  of  his  choice. 
Many  miners,  the  commenter  argued, 
would  make  a  selection  of  the  physician 
to  perform  the  examination  without  the 
benefit  of  coimsel,  and  would  be  able  to 
submit  only  one  additional  medical 
report  when  they  did  secure  counsel. 
Another  comment  suggested  that  the 
responsible  operator  be  permitted  to 
choose  the  physician,  while  a  third 
comment  suggested  that  the  Department 
take  steps  to  ensure  that  the  facilities 
and  physicians  it  uses  to  perform  the 
complete  pulmonary  evaluation  are 
impartial  and  of  the  highest  quality. 

The  Department  does  not  agree  that 
the  Black  Lung  Benefits  Act  guarantees 
claimants  the  right  to  have  the 
Department  pay  for  a  pulmonary 
evaluation  performed  by  a  physician 
selected  by  the  claimant.  The  statute 
obligates  the  Department  only  to 
provide  a  miner  who  applies  for  benefits 
"an  opportunity  to  substantiate  his  or 
her  claim  by  means  of  a  complete 
pulmonary  evaluation."  30  U.S.C. 
923(b).  In  the  past,  when  the  regulations 
allowed  parties  to  submit  unlimited 
amounts  of  evidence  in  claims,  the 
Department  did  allow  miners  to  request 
a  specific  physician  or  facility  to 
perform  the  complete  pulmonary 
evaluation  and  to  have  the  examination 
emd/or  testing  done  there  as  long  as  the 
miner's  request  was  approved  by  the 
district  director.  20  CFR  725.406(a). 

The  Department's  proposal,  however, 
now  sets  forth  limitations  on  the 
quantity  of  evidence  each  side  may 
submit.  As  a  result,  allowing  a  claimant 
to  choose  the  physician  to  perform  the 
initial  pulmonary  evaluation  without 
the  benefit  of  counsel  could  have  an 
adverse  effect  on  his  case.  Such  a 
claimant  might  not  obtain  the  best 
quality  report,  and  would  be  able  to 
submit  only  one  more.  The  Department 
has  considered  a  niunber  of  options  to 
address  this  problem,  and  believes  that 


the  purposes  of  the  Black  Lung  Benefits 
Act  will  best  be  served  if  the  complete 
pulmonary  evaluation  authoriz<?d  by  30 
U.S.C.  923(b)  is  performed  by  an 
impartial  and  highly  qualified 
physician,  a  solution  proposed  by  one  of 
the  commenters.  The  Department  will 
therefore  maintain  a  list  of  physicians 
and  facilities  authorized  to  perform 
pulmonary  evaluations.  The  Department 
will  provide  each  miner  with  a  list  of 
authorized  physicians  and  facilities  in 
the  state  of  the  miner's  residence  as  well 
as  the  states  contiguous  to  that  state.  For 
example,  a  miner  living  in  Ohio  may 
choose  from  among  authorized 
physicians  and  facilities  in  Ohio, 
Pennsylvania,  West  Virginia,  Kentucky, 
Indiana,  and  Michigan.  The  Department 
will  further  inform  the  miner  that  the 
designated  responsible  operator  may 
require  him  to  travel  100  miles,  or  a 
distance  comparable  to  the  distance 
traveled  for  the  section  413(b) 
examination,  whichever  is  greater,  in 
order  to  submit  to  additional  medical 
examinations  and  testing.  See 
discussion  accompanying  §  725.414. 

Another  suggestion,  exempting  the 
complete  pulmonary  evaluation 
performed  by  a  doctor  of  the  claimant's 
choosing  fi'om  the  evidentiary 
limitations,  would  be  unfeir  to  the  party 
opposing  entitlement.  In  that  case,  the 
claimant  would  effectively  have  the 
opportimity  to  submit  three  medical 
opinions,  while  the  operator  or  fund 
would  be  limited  to  two.  The 
Department  also  does  not  believe  that  it 
would  be  appropriate,  as  one 
conmienter  suggests,  to  allow  the 
responsible  operator  to  select  the 
physician  or  facility.  The  purpose  of  the 
section  413(b)  examination  is  to  provide 
the  claimant  with  an  opportunity  to 
have  his  physical  condition  assessed  in 
a  non-adversarial  setting  in  an  attempt 
to  substantiate  his  application  for 
benefits. 

Using  a  smaller  group  of  physicians  to 
perform  the  complete  pulmonary 
evaluation  will  also  allow  the 
Department  to  meet  one  of  its  primary 
goals  in  the  initial  processing  stage: 
providing  applicants  wdth  the  best 
respiratory  and  pulmonary  evaluation 
possible.  A  thorough  examination, 
performed  in  compliance  with  the 
applicable  quality  standards,  will 
provide  each  claimant  with  a  realistic 
appraisal  of  his  condition  and  will  also 
provide  a  sound  evidentiary  basis  for 
the  district  director's  initial  finding. 
Developing  the  best  quality  medical 
evidence  possible  will  benefit  all  the 
parties.  The  Department  intends 
therefore  to  develop  more  rigorous 
standards  for  physicians  who  perform 
complete  pulmonary  evaluations  at  the 
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Department's  request.  These  standards 
may  include:  (1)  The  physician  should 
be  qualified  in  internal  or  pulmonary 
medicine  so  that  he  is  better  able  to 
analyze  respiratory  and  pulmonary 
conditions  (a  request  of  one 
commenter);  (2)  the  facility  must  be  able 
to  perform  each  of  the  tests  that  the 
Department  considers  appropriate  to  an 
inquiry  into  a  miner's  respiratory  or 
pulmonary  condition,  see  §  718.104;  (3) 
the  physician  must  be  able  to  schedule 
the  claimant  prompdy  for  a  piUmonary 
evaluation;  (4)  the  physician  must  be 
able  to  produce  a  timely  report,  which 
includes  a  comprehensive  narrative 
addressing  each  of  the  elements  of 
entidement;  and  (5)  the  physician  must 
make  himself  available  to  answer 
follow-up  questions  from  the  district 
director,  and  must  be  willing  to  explain 
and  defend  his  conclusions  upon 
questioning  by  opposing  parties.  The 
Department  specifically  seeks  comment 
as  to  these  and  any  other  standards 
which  may  be  used  to  select  physicians 
and  facilities  to  perform  complete 
pulmonary  evaluations.  The  Department 
intends  to  consider  all  suggestions 
carefully,  with  the  goal  of  improving  the 
quality  and  credibility  of  the  ensuing 
reports.  A  list  of  the  standards 
ultimately  selected  will  be  included  in 
die  Black  Lung  Program  Manual 
prepared  and  used  by  the  Department  in 
its  administration  of  the  program.  This 
document  is  open  to  the  public  and  is 
available  in  each  district  office.  Finally, 
in  order  to  ensure  a  pool  of  physicians 
who  meet  these  high  standards,  the 
Department  intends  to  re-evaluate  the 
fees  that  it  pays  physicians,  both  to 
perform  and  explain  the  results  of  the 
pulmonary  evaluation  and  to  participate 
in  depositions  and/or  other  forms  of 
cross-examination.  The  Department 
intends  to  provide  physicians  with 
compensation  at  the  rates  prevaUing  in 
their  communities  for  performing 
similar  services.  Information  available 
to  the  Department,  for  example, 
indicates  that,  as  of  Jime,  1999,  the  West 
Virginia  Occupational  Pneimioconiosis 
Board  paid  facilities  $270.43  per 
claimant  for  performing  pidmonary 
testing,  and  paid  physicians  $300  per 
hour  for  testifying  before  administrative 
law  judges.  The  survey  of  clinics  and 
facilities  which  the  Department  will 
conduct  while  this  notice  is  open  for 
public  comment  will  also  solicit 
information  on  the  fees  needed  to  attract 
highly  qualified  physicians  to  perform 
the  testing  and  evaluation  required  by 
the  Department. 

The  Department  recognizes  that  this 
proposed  revision  would  significandy 
change  the  manner  in  which  it 


administers  the  complete  ptdmonary 
evaluation  required  by  the  Black  Lung 
Benefits  Act.  By  raising  the  quality  of 
these  evaluations,  the  Department  hopes 
to  provide  each  miner  with  the  best 
possible  medical  assessment  of  his 
respiratory  and  pulmonary  condition 
early  in  the  processing  of  his 
application.  Where  a  miner  meets  the 
Department's  eligibility  standards,  the 
higher  quality  evidence  produced  by 
these  evaluations  will  further  Congress's 
intent  that  miners  be  given  an 
opportxmity  to  substantiate  their  claims. 
In  the  case  of  miners  who  do  not  meet 
those  standards,  the  increased 
credibility  of  the  initial  pulmonary 
evaluation  may  reduce  litigation  before 
the  Office  of  Administrative  Law  Judges, 
the  Benefits  Review  Board,  and  the 
federal  appellate  courts. 

The  Department  is  aware  of 
difficulties  that  claimants  may 
encoimter  in  generating  legally 
sufficient  medical  evidence  in  support 
of  their  applications.  Two  commenters 
state  that  claimants  must  be  given  the 
right  to  select  the  physician  who 
performs  the  complete  pulmonary 
evaluation  because  they  often  cannot 
afford  to  obtain  their  own  medical 
evidence.  Developing  medical  evidence 
relevant  to  the  evaluation  of  a  claimant's 
respiratory  and  pidmonary  condition, 
including  the  objective  medical  testing 
required  by  the  Department's  quality 
standards,  §  718.104,  can  involve  costs 
that  are  beyond  the  reach  of  some 
claimants.  Accordingly,  the  Department 
proposes  to  add  a  provision  (subsection 
(d))  requiring  the  district  director  to 
inform  the  claimant  that  he  may  have 
the  results  of  the  Department's  initial 
objective  testing  sent  to  his  treating 
physician  for  use  in  the  preparation  of 
a  medical  report  that  complies  with  the 
Department's  quality  standards.  Such 
objective  test  results  woxdd  include  a 
chest  X-ray  reading,  §  718.104(a)(5),  die 
results  of  a  pulmonary  function  test, 
§  718.104(a)(1),  and  the  results  of  an 
electrocardiogram,  blood  gas  studies, 
and  other  blood  analyses,  if  conducted, 
§  718.104(b).  In  addition,  the  district 
director  will  inform  the  claimant  that,  if 
submitted,  a  report  from  his  treating 
physician  will  count  as  one  of  the  two 
reports  that  he  is  entitled  to  submit 
imder  §  725.414,  and  that  he  may  wish 
to  seek  advice,  from  a  lawyer  or  other 
qualified  representative,  before 
requesting  his  treating  physician  to 
supply  such  a  report.  By  providing  the 
miner's  treating  physician  with  the 
residts  of  objective  testing  that  the 
miner  might  not  otherwise  be  able  to 
obtain,  the  Department  will  assist 
claimants  who  may  not  be  able  to  afford 


to  pay  for  a  complete  pulmonary 

evaluation  on  their  own. 

(b)  Two  commenters  state  that  the 
Department  should  impose  limitations 
on  the  district  director's  ability  to  clarify 
"unresolved  medical  issues"  under 
subsection  (e).  Both  suggest  that  the 
district  director  should  be  required  to 
ask  the  physician  who  performed  the 
complete  pulmonary  evaluation 
whether  he  is  aware  of  unresolved 
issues,  and  both  commenters  also  object 
to  any  attempt  on  the  part  of  the  district 
director  to  question  the  credibility  of  the 
medical  evidence  obtained  as  part  of  the 
complete  pulmonary  evaluation.  The 
Department  does  not  agree.  District 
directors  must  be  allowed  considerable 
discretion  in  fuffilling  their 
responsibility  to  develop  the  medical 
evidence  relevant  to  the  claimant's 

.  respiratory  and  pulmonary  condition. 
They  must  develop  complete  evidence 
of  the  best  possible  quality  to  allow 
them  an  adequate  evidentiary  basis  to 
determine  whether  the  claimant  is 
initially  entided  to  benefits.  Limiting 
district  director  discretion  in  the 

'  manner  suggested  by  the  commenters 
coidd  result  in  evaluating  a  miner's 
entitlement  with  medical  evidence  that 
is  neither  complete  nor  credible.  If  the 
district  director  selects  a  different 
physician  or  facility  to  re-examine  the 
miner  under  subsection  (e),  however,  he 
will  be  limited  to  selecting  that 
physician  or  facility  from  the  same  list 
available  to  the  claimant.  The  district 
director  may  use  a  physician  who  is  not 
on  the  approved  list  only  under 
subsection  (c).  which  allows  the  district 
director  to  seek  a  review  of  objective 
testing.  For  example,  this  provision 
allows  a  district  director  to  have  a  chest 
X-ray  reread  by  a  qualified  radiologist 
who  meets  the  requirements  for  a  "B" 
reader,  see  20  CFR  718.202(a)(l)(ii)(E). 
but  who  is  not  qualified  to  perform  a 
complete  pulmonary  evaluation.  The 
Department  also  notes  that  the  district 
director's  use  of  the  authority  granted  by 
subsection  (e)  should  decrease  imder 
the  revisions  proposed  in  this  notice. 
Under  this  proposal,  the  district  director 
will  be  seeking  an  initial  evaluation 
from  a  qualified  physician  with  the 
ability  to  perform  a  complete  evaluation 
in  a  timely  manner,  and  likely  will  not 
have  to  seek  a  miner  reexamination  as 
provided  by  subsection  (e).  Finally,  the 
Department  has  added  language  to 
subsection  (e)  to  clarify  that  any 
additional  report  obtained  by  the 
district  director  shall  not  count  against 
the  limits  on  medical  evidence  imposed 
on  parties  other  than  the  Director  by 
§  725.414.  Instead,  where  the  district 
director  requests  merely  that  the 
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physician  supplement  his  original 
report,  the  supplement  shall  be 
considered  a  part  of  that  original  report. 
Where  the  district  director  orders 
additional  tests,  however,  the  previous 
tests  may  not  be  admitted  into  the 
record  at  the  hearing. 

(c)  Two  commenters  object  to  the 
contents  of  subsection  (d),  as  originally 
proposed,  now  in  subsection  (c),  which 
outlines  the  Department's  obligation  to 
evaluate  each  examination  and  objective 
test  performed  as  part  of  the 
Department's  section  413(b)  pulmonary 
evaluation.  The  subsection  allows  the 
Department  to  determine  whether  all 
parts  of  the  section  413(b)  examination 
are  in  substantial  compliance  with  the 
Department's  quality  standards.  The 
Department's  original  proposal 
authorized  the  district  director  to  seek 
additional  tests  where  substantial 
compliance  was  lacking,  except  where 
the  deficiencies  in  the  testing  were  the 
result  of  a  lack  of  effort  on  the  part  of 
the  miner.  The  commenters  argue  that  a 
miner  whose  test  is  considered  invalid 
due  to  a  lack  of  effort  should  be  given 
an  additional  opportunity  to  obtain 
satisfactory  results.  The  Department 
agrees.  A  number  of  factors  may 
influence  a  miner's  lack  of  effort  on 
objective  testing,  including  a  failure  to 
fully  understand  the  test  procedures. 
Accordingly,  the  Department  proposes 
to  revise  this  subsection  to  afford  such 
miners  one  additional  opportunity  to 
produce  results  in  compliance  with  the 
quality  standards. 

(d)  Several  comments  argue  that  the 
Department  should  not  provide 
complete  pulmonary  evaluations  if  the 
claim  represents  a  request  for 
modification  or  a  subsequent  claim.  The 
Department  does  not  provide  an 
additional  pulmonary  evaluation  if  a 
claim  is  filed  within  one  year  of  the  date 
on  which  the  claimant's  previous 
application  was  finally  denied.  In  such 
cases,  the  application  is  treated  as  a 
request  for  modification,  see  Fireman's 
Fund  Insurance  Co.  v.  Bergeron,  493 
F.2d  545,  547  (5th  Cir.1974),  and  has  the 
effect  of  extending  the  processing  and 
adjudication  of  the  original  claim.  The 
Department  has  already  satisfied  its 
responsibilities  imder  section  413(b) 
with  respect  to  that  claim,  and  does  not 
provide  an  additional  evaluation.  By 
contrast,  a  subsequent  claim  is  an 
entirely  new  assertion  of  entitlement  to 
benefits,  which  covers  a  later  period  of 
time  and  is  limited  only  by  the 
requirement  that  the  parties  must  accept 
as  final  the  outcome  of  any  earlier 
claims  filed  by  the  claimant.  In  such  a 
case,  the  Department  believes  that 
section  4130))  requires  that  the  claimant 


receive  a  new  evaluation  of  his 
respiratory  and  pulmonary  condition. 

(e)  The  Department  has  made  several 
technical  changes  to  the  language  of 
proposed  subsection  (e)  to  make  that 
provision  easier  to  read. 

20  CFR  725.407 

(a)  The  Department  has  proposed  to 
revise  section  725.409  to  require 
administrative  law  judges  to  remand 
cases  in  which  they  reverse  a  district 
director's  determination  that  a  claim 
should  be  denied  by  reason  of 
abandoiunent.  Because  these  cases  will 
be  retiimed  to  the  district  director  for 
further  administrative  processing,  the 
Department  has  revised  section 
725.407(d)  to  ensure  that  the  district 
director  retains  the  authority  to  notify 
additional  potentially  liable  operators 
under  such  circumstances.  Absent  this 
revision,  subsection  (d)  could  have  been 
read  to  prohibit  further  notification  of 
operators  on  remand. 

(b)  One  comment  suggests  that  the 
Department  provide  guidelines  limiting 
the  circumstances  under  which  it  can 
identify  more  than  one  potentially  liable 
operator  in  a  claim.  The  commenter 
questions  the  Department's  need  to 
name  multiple  potentially  liable 
operators  in  every  case,  citing  the 
increased  litigation  costs  which  will  be 
incurred  by  the  operators  named.  The 
Department  does  not  intend  to  name 
multiple  operators  in  every  case.  The 
Department  also  does  not  believe, 
however,  that  guidelines  are 
appropriate.  A  dispute  over  the  identity 
of  a  liable  responsible  operator  may 
present  a  variety  of  issues,  sijph  as  the 
financial  assets  of  a  miner's  employers, 
whether  the  claimant  was  employed  as 
"miner,"  and  the  consequences  of 
various  successor  operator  transactions. 
The  Department's  purpose  is  to  ensure 
that  liability  for  a  miner's  black  lung 
benefits  is  borne  by  a  miner's  previous 
employer  to  the  maximum  extent 
possible.  In  light  of  the  wide  range  of 
potential  issues  surrounding  the  naming 
of  a  responsible  operator,  the 
Department  does  not  believe  that 
guidelines  are  feasible. 

(c)  One  comment  supports  this 
proposal,  provided  that  when  multiple 
potentially  liable  operators  are  named, 
they  are  collectively  subject  to  the  same 
limits  on  the  quantity  of  dociunentary 
medical  evidence  as  a  single  operator 
may  submit.  The  Department  has 
retained  and  applied  the  same 
limitation  on  the  amount  of 
documentary  medical  evidence  that  may 
be  submitted  in  cases  involving  either 
one  or  multiple  potentially  liable 
operators.  §  725.414(a)(3)(i),  (ii).  Two 


other  comments  offer  similar  support  for 
the  Department's  proposal. 

20  CFR  725.408 

(a)  Several  comments  suggest  that  the 
time  allowed  for  submitting  evidence 
regarding  the  identity  of  the  responsible 
operator  should  be  expanded,  and  that 
the  Department  should  incorporate 
some  provision  for  submitting  later 
discovered  evidence.  Another  comment 
similarly  argues  that  the  time  frames  in 
the  proposed  rules  are  unrealistic  in 
light  of  the  difficulties  in  obtaining 
necessary  evidence.  The  comment 
points  out  that  by  the  time  miners  file 
applications  for  benefits,  their  former 
employers  may  no  longer  be  in 
operation,  and  necessary  personnel 
records  may  have  been  lost,  destroyed, 
or  put  into  storage.  At  the  Washington, 
D.C.  hearing,  representatives  of  the 
insurance  and  claims  servicing 
industries  suggested  that  the 
Department  needed  to  provide  more 
time,  perhaps  up  to  a  year,  within 
which  to  develop  this  evidence. 
Transcript,  Hearing  on  Proposed 
Changes  to  the  Black  Lung  Program 
Regulations  (July  22, 1997),  pp.  190 
(testimony  of  Margo  Hoovel),  193 
(testimony  of  Betsy  Sellers). 

The  Department  appreciates  the 
difficulty  which  may  be  faced  by  the 
insiirance  and  claims  servicing 
industries  in  developing  employment 
information.  Accordingly,  the 
Department  has  extended  the  time 
under  §  725.408  within  which  an 
operator  must  submit  evidence  from  60 
days  to  90  days  following  its  receipt  of 
notice  of  a  claim  pursuant  to  §  725.407. 
Because  the  Department  hopes  to 
streamline  the  processing  and 
adjudication  of  claims  for  benefits  under 
the  Act,  the  Department  declines  to 
make  this  period  longer.  A  longer  time 
period  could  result  in  significant  delays 
in  the  adjudication  of  an  applicant's 
entitlement  to  benefits.  Moreover,  many 
applications  for  benefits  under  the  Act 
are  filed  within  a  relatively  short  period 
of  time  after  the  miner  leaves  coal  mine 
employment.  In  fact,  one  conunent 
received  on  behalf  of  several  coal 
companies  indicated  that  the  60-day 
time  limitation  was  inadequate  only  in 
the  minority  of  cases.  Finally,  in  cases 
in  which  even  the  90-day  period  may 
not  afford  a  potentially  liable  operator 
sufficient  time  to  obtain  emplo)mient 
evidence,  this  time  period  may  be 
extended  for  good  cause  pursuant  to  the 
general  authority  for  extensions  of  time 
contained  in  proposed  §  725.423. 

(b)  One  comment  objects  to  the 
Department's  proposal  on  the  groimd 
that  it  would  require  operator 
development  of  evidence  in  non- 
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meritorious  claims.  The  Department 
recognizes  that  coal  mine  operators  may 
cxirrently  ignore  most  claims  of  which 
they  receive  notice,  because  many 
claimants  do  not  proceed  after  receiving 
an  initial  denial  of  benefits.  The 
Department  has  been  severely 
handicapped  by  this  practice,  however, 
because  it  did  not  know  operators' 
positions  with  respect  to  their  potential 
liability  for  benefits  in  cases  that  did 
proceed,  and  the  Department  was 
therefore  unable  to  develop  responsive 
evidence.  See  62  FR  3355-3356  (Jan.  22, 
1997)  (discussing  the  proposed  revision 
of  section  725.408  set  fordi  in  the 
Department's  previous  notice  of 
proposed  rulemaking).  The  Department 
does  not  believe  that  it  places  an  undue 
burden  on  potentially  liable  operators  to 
request  certain  information  at  this  early 
stage.  The  proposal  would  require  them 
to  submit  only  information  regarding 
their  status  as  a  coal  mine  operator, 
their  employment  of  the  miner  and  their 
financial  capacity  to  pay  benefits. 
Contrary  to  the  understanding  of  some 
commenters,  information  relevant  to  the 
identity  of  other  potentially  liable 
responsible  operators  need  not  be 
developed  until  after  the  issuance  of  an 
initial  finding  of  the  claimant's 
eligibility  or,  if  the  district  director  finds 
that  the  claimant  is  not  eligible  for 
benefits,  after  the  claimant  indicates  his 
dissatisfaction  with  that  result. 
Consequently,  the  Department  does  not 
believe  that  requiring  the  submission  of 
a  limited  amount  of  evidence  in  every 
case  would  significantly  increase  the 
burden  on  coal  mine  operators. 

(c)  Several  conmients  suggest  that  the 
Department  provide  a  bifurcated  hearing 
process  to  allow  administrative  law 
judges  to  resolve  responsible  operator 
issues  prior  to  hearing  the  merits  of 
entitlement.  Although  a  bifurcated 
hearing  would  produce  initial  fact- 
finding on  the  issue,  the  Department 
cannot  eliminate  the  possibility  that  an 
aggrieved  party  might  appeal  the  ALJ's 
decision  to  the  Benefits  Review  Board 
and  the  appropriate  court  of  appeals.  If 
the  regulations  authorized  an  immediate 
appeal  of  the  responsible  operator  issue, 
there  would  be  a  substantial  likelihood 
of  significant  delay  in  the  adjudication 
of  the  claimant's  entitlement.  If,  on  the 
other  hand,  coal  mine  operators  could 
appeal  their  responsible  operator  status 
only  after  an  award  of  benefits,  the 
proposed  suggestion  would  not 
accomplish  its  purpose;  the  Department 
would  still  be  required  to  keep  each 
potentially  liable  operator  as  a  party  to 
the  case  to  protect  the  Black  Lung 
Disability  Trust  Fimd  in  the  event  the 
liability  determination  was  overturned 


on  appeal.  The  Department  thus  cannot 
fashion  a  process  which  bifurcates  the 
issues  of  liability  and  entitlement,  but 
nevertheless  serves  the  Department's 
purpose  of  ensuring  a  prompt 
adjudication  of  claimant  entitlement 
involving  all  potentially  liable  parties. 

20  CFR  725.409 

(a)  Several  comments  argue  that  the 
penalty  for  a  claimant's  failure  to  attend 
an  informal  conference  without  good 
cause,  denial  of  the  claim,  is 
disproportionately  harsh  in  comparison 
with  the  penalty  imposed  on  an 
employer,  waiver  of  the  right  to  contest 
potential  liability  for  an  award.  See 
§  725.416(c).  The  Department  agrees  that 
the  proposed  regulation  may  impose 
severe  consequences  on  a  claimant  who 
fails  to  attend  a  scheduled  informal 
conference  without  good  cause.  Unlike 
the  situation  involving  potentially  liable 
operators,  however,  the  statute 
constrains  the  Department's  ability  to 
impose  lesser  sanctions  on  claimants. 
Requiring  an  operator  to  concede  one  of 
the  issues  being  contested,  such  as  its 
status  as  a  responsible  operator,  limits 
that  operator's  ability  to  contest  the 
claim  without  entirely  foreclosing  it. 
Requiring  a  claimant  to  concede  an 
issue,  however,  is  usually  tantamount  to 
a  denial  of  benefits.  The  Department 
believes  that  a  denial  by  reason  of 
abandonment  represents  the  only  valid 
sanction  for  a  claimant's  failure  to 
participate  at  each  stage  of  the  claims 
adjudication  process,  including  the 
informal  conference. 

The  Department  could  adjust  the 
disproportionate  effect  of  the  penalty  by 
imposing  an  equally  severe  sanction  on 
an  employer  who  fails  to  attend  an 
informal  conference  without  good 
cause.  In  general,  however,  the 
Department  would  prefer  not  to  finally 
resolve  a  claim  for  benefits  based  solely 
on  a  party's  failure  to  attend  an  informal 
conference.  Where  such  a  sanction  is 
the  only  one  available,  as  is  the  case 
with  claimants,  the  Department  has  no 
alternative.  In  order  to  mitigate  the 
disparity,  however,  and  in  recognition 
of  the  fact  that,  as  several  commenters 
point  out,  most  claimants  are 
unrepresented  at  this  point  in  the 
proceedings,  the  Department  proposes 
to  add  a  new  subsection,  requiring  the 
district  director  to  affirmatively  request 
that  the  claimant  explain  why  he  failed 
to  attend  the  conference,  and  to  evaluate 
the  claimant's  explanation  in  light  of  the 
claimant's  age,  education,  and  health  as 
well  as  the  distance  of  the  conference 
from  his  residence.  Elsewhere  in  this 
proposal,  see  proposed  revisions  to 
§  725.416,  the  Department  has  further 
required  the  district  director  to  explain 


why  he  believes  that  an  informal 
conference  woiUd  assist  in  the  volimtary 
resolution  of  issues  in  the  case.  The 
Department  hopes  that  these  revisions 
will  lead  to  a  better  understanding  of 
the  informal  conference  process  on  the 
part  of  all  parties,  and  that  imjustified 
absences  will  be  imusual. 

(b)  One  comment  ui^es  that,  in  any 
case  in  which  an  administrative  law 
judge  finds  that  the  district  director 
erred  in  denying  the  claim  by  reason  of 
abandonment,  he  should  have  the 
discretion  to  proceed  to  adjudicate  the 
merits  of  the  claimant's  entitlement.  The 
Department  does  not  agree.  A  claim  may 
be  denied  by  reason  of  abandonment  at 
several  stages  during  the  initial 
processing  of  that  claim.  For  example,  a 
claimant's  unjustified  failure  to  attend 
the  required  medical  examination 
scheduled  by  the  Department  may  result 
in  a  denial  by  reason  of  abandonment. 
At  this  stage,  none  of  the  evidence 
regarding  issues  such  as  potential 
operator  liability  would  be  in  the 
administrative  record,  and  it  would  be 
inappropriate  for  the  administrative  law 
judge  to  adjudicate  the  claim  on  its 
merits.  Even  when  administrative 
processing  is  substantially  complete 
before  issuance  of  a  denial  by  reason  of 
abandonment,  such  as  when  a  claimant 
refuses  to  attend  an  informal 
conference,  a  conference  may 
nevertheless  be  appropriate.  For 
example,  the  conference  provides  the 
district  director  with  a  final  opportunity 
to  question  the  claimant  concerning  his 
coal  mine  employment,  and  thus  to 
ensure  that  all  potentially  liable 
operators  are  identified  before  the  case 
is  referred  for  a  formal  hearing  on  the 
merits.  A  conference  also  allows  the 
district  director  to  ensure  that  the 
claimant  understands  the  requirements 
for  establishing  his  entitlement  to 
benefits.  Consequently,  the  Department 
has  added  a  sentence  to  subsection  (c) 
to  clarify  the  intent  of  the  regulation  and 
require  that  an  administrative  law  judge 
remand  a  claim  to  a  district  director 
even  if  he  finds  that  the  district  director 
■  erred  in  denying  the  claim  by  reason  of 
abandonment. 

(c)  One  comment  suggests  that  the 
proposal  will  result  in  the  filing  of 
additional  claims  by  applicants  whose 
previous  claims  were  denied  by  reason 
of  abandonment.  The  Department  does 
not  believe  that  authorizing  the 
dismissal  of  a  claim  based  on  the 
applicant's  unexcused  failure  to  attend 
an  informal  conference  will  result  in  a 
significant  nimiber  of  additional  filings. 
In  the  Department's  experience,  the  vast 
majority  of  informal  conferences  are 
attended  by  representatives  of  both 
parties.  As  a  result,  the  authority  set 
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forth  in  this  section  is  not  apt  to  be 
invoked  frequently.  The  Department 
also  believes,  however,  that  the 
consequences  of  a  claimant's  imexcused 
failure  to  attend  should  be  clearly 
explained.  The  commenter  also  states 
that  the  dismissal  of  a  claim  imposes 
additional  burdens  and  costs  on  parties 
to  the  claim  other  than  the  claimant. 
Although  this  observation  may  be  true 
when  a  claimant  does  file  an  additional 
claim,  or  further  litigates  the 
abandonment  finding,  the  failure  of  one 
party  to  attend  an  informal  conference 
also  imposes  significant  costs  on  the 
parties  who  did  attend  and  on  the 
Department,  whose  officials  scheduled 
the  conference  and  set  aside  the  time 
necessary  to  hold  it.  In  order  to  reduce 
the  possibility  of  needlessly  incurring 
these  costs,  the  Department  has 
proposed  a  sanction  which  should 
ensure  that  all  parties  attend  an 
informal  conference  that  has  been 
scheduled  in  accordance  with  §  725.416. 

20  CFR  725.411 

(a)  Although  the  Department  is  not 
proposing  any  further  revision  to 
§  725.411.  the  Department  wants 
interested  parties  to  be  aware  that  it 
intends  to  substantially  rewrite  the 
documents  it  uses  in  connection  with  an 
initial  finding  imder  §  725.411,  in 
particular  to  assist  unrepresented 
claimants  who  are  denied  benefits.  The 
new  letter  will  contain  a  detailed 
explanation,  in  clear  language,  of  why 
the  evidence  developed  up  to  that  point 
fails  to  establish  all  of  the  necessary 
elements  of  entitlement.  Revision  of  the 
initial  finding  letter  is  an  important  part 
of  the  Department's  commitment  to 
improve  the  quality  of  the  information 
it  provides  parties  to  the  adjudication  of 
claims  for  black  lung  benefits.  The 
Department  hopes  that  this  improved 
communication  will  accomplish  two 
goals:  (1)  to  make  the  processing  of 
black  limg  claims  by  the  Department's 
district  offices  easier  to  imderstand;  and 
(2)  to  give  claimants  a  clear  picture  of 
the  medical  evidence  developed  in 
connection  with  their  claims  so  that 
they  are  able  to  make  more  informed 
decisions  as  to  how  to  proceed. 

(b)(i)  Four  comments  express  concern 
that  subsection  (a)  prohibits  treating  a 
claimant's  request  for  a  bearing  before 
an  administrative  law  judge  as  a 
"request  for  further  adjudication"  if 
made  within  one  year  of  the  denial  of 
a  claim.  The  Department  disagrees  with 
this  interpretation.  The  proposed 
regulation  states  explicitly  that  any 
expression  of  an  intent  to  pursue  a 
denied  claim  amounts  to  a  "request  for 
further  adjudication."  An  imtimely 
hearing  request  would  constitute  a  valid 


request  for  further  adjudication  by  the 
district  director. 

(ii)  Three  comments  also  state  that  a 
claimant  who  responds  to  a  denial  by 
requesting  a  hearing  should  receive  one. 
Paragraph  (a)  only  precludes  the 
claimant  from  receiving  the  hearing 
immediately  as  the  next  stage  in  the 
adjudication  of  the  claim.  Having 
invoked  a  continuation  of  the  claims 
process  by  requesting  "further 
adjudication,"  the  claimant  must  wait 
for  the  district  director  to  issue  a 
proposed  decision  and  order.  Once  the 
district  director  issues  such  a  decision, 
the  claimant  may  pursue  any  available 
remedies,  including  a  hearing,  vrith  an 
appropriate  request.  By  invalidating 
prematvue  hearing  requests,  the 
Department  intends  to  ensiu-e  the 
orderly  adjudication  of  claipis  through 
each  sequential  step  in  the  process,  and 
avoid  the  imcertainty  engendered  by 
case  law  such  as  Plesh  v.  Director, 
OWCP,  71  F.3d  103  (3d  Cir.  1995) 
(holding  that  claimant's  hearing  request 
made  before  district  director  completed 
processing  of  claim  and  issued  decision 
must  nevertheless  be  honored  after 
decision  was  issued,  although  not 
renewed  by  claimant).  The  Department 
has  therefore  made  explicit  that  a 
hearing  request  is  effective  only  when 
made  within  30  days  after  the  district 
director  issues  a  proposed  decision  and 
order  under  §  725.419(a)  or  a  denial  by 
reason  of  abandoimient  under 
§  725.409(b).  Any  premature  request 
will  be  ineffective  as  a  request  for  a 
hearing  before  an  administrative  law 
judge. 

(c)  One  comment  contends  the  one- 
year  period  for  requesting  further 
adjudication  in  subsection  (a)  represents 
an  impermissible  extension  of  the  one- 
year  period  for  seeking  modification  of 
a  claim  imder  §  725.310  and  §  922  of  the 
Longshore  and  Harbor  Workers' 
Compensation  Act  (LHWCA),  33  U.S.C. 
922,  as  incorporated  into  the  Black  Limg 
Benefits  Act  by  30  U.S.C.  932(a).  The 
commenter  contends  a  claimant  would 
have  one  year  imder  paragraph  (a)  to 
request  fiuther  adjudication  of  a  denied 
claim,  and  one  additional  year  to 
request  modification  of  the  claim.  This 
interpretation,  in  effect,  treats  the  two 
types  of  proceedings  as  mutually 
exclusive.  The  Department  rejects  this 
contention  because  it  misinterprets  the 
operation  of,  and  relationship  between, 
§§725.411  and  725.310. 

Under  modification,  a  claimant  who 
has  been  denied  benefits  has  one  year  in 
which  to  reopen  the  denied  claim.  The 
generally  recognized  standard  for 
invoking  the  modification  process  is  an 
intent  to  pursue  the  claim.  See  generally 
Eiflerv.  Director.  OWCP,  926  F.2d  663, 


667  (7th  Cir.  1991).  In  its  initial  notice 
of  proposed  rulemaking,  the  Department 
explained  at  length  that  the  one-year 
period  for  responding  to  a  denial  of 
benefits  imder  §  725.411  merely  reflects 
an  incorporation  of  the  one-year  period 
for  requesting  modification.  62  FR  3356 
(Jan.  22, 1997).  By  eliminating  the 
hierarchy  of  response  times  in  the 
current  regulations,  the  Department  has 
simplified  the  adjudication  procedures 
for  claimants.  Under  the  current 
regulations,  a  claimant  has  30  days,  60 
days  or  one  year  in  which  to  pursue  a 
claim  after  the  denial,  depending  on  the 
type  of  decision  and  the  options 
available.  Proposed  §  725.411  would 
replace  this  process  with  a  single  time 
period  (one  year)  and  a  single  action 
which  the  claimant  may  take:  by 
indicating  any  intent  to  pursue  the 
claim  within  one  year,  the  claimant 
reopens  the  adjudication  process  and 
receives  a  new  decision  (a  proposed 
decision  and  order)  based  on  new 
evidence  (if  proffered)  or 
reconsideration  of  the  existing  record.  If 
the  claimant  is  dissatisfied  with  that 
decision,  (s)he  may  request  a  hearing 
before  an  administrative  law  judge.  If. 
however,  the  claimant  takes  no  action 
within  one  year  of  a  denial,  then  the 
claim  is  finally  denied  and  not  subject 
to  modification.  The  regulations 
specifically  state  that  any  submission  by 
the  claimant  after  the  one-year  time 
limit  in  §  725.41  l(a)(l)(i)  will  be  treated 
as  an  intent  to  file  a  subsequent  claim. 
See  §§  725.411(a)(l)(ii),  725.309. 
Consequently.  §  725.411  does  not 
violate  the  one-year  modification  period 
or  expand  the  right  of  a  claimant  to 
reopen  a  denied  claim. 

(d)  One  comment  offered  in 
connection  vrith  proposed  §  725.423 
recommends  permitting  extension  of  the 
one-year  period  for  requesting  further 
adjudication  in  paragraph  (a)(l)(i).  The 
Department  addressed  this  idea  in  its 
initial  notice  of  proposed  rulemaking. 
62  FR  3361  (Jan.  22, 1997).  The 
Department  concluded  that  allowing  an 
extension  of  the  one-year  period  would 
not  be  appropriate  because  one  year  is 
an  adequate  response  period,  and  any 
response  within  that  period 
demonstrating  an  intent  to  pursue  a 
claim  is  sufficient  to  reactivate  the 
adjudication  process.  For  those  reasons, 
no  change  has  been  proposed  in 
response  to  this  comment. 

20  CFR  725.414 

(a)  Numerous  commenters  criticized 
the  Department's  initial  proposal  which 
required  the  parties  to  submit  all 
documentary  medical  evidence  to  the 
district  director  in  the  absence  of 
extraordinary  circumstances.  A  number 
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of  commenters  observed  that  claimants 
often  are  unable  to  obtain  legal 
representation  until  after  a  case  is 
referred  to  the  OfBce  of  Administrative 
Law  Judges.  Thus,  under  the  initial 
proposal,  a  claimant  would  often  be 
making  critical  evidentiary  decisions 
without  the  benefit  of  counsel.  These 
commenters  also  stated  that  a  miner 
should  not  be  required  to  undergo  five 
medical  examinations  (the  section 
413(b)  pulmonary  evaluation  and  the 
two  examinations  permitted  each  side) 
within  the  relatively  short  period  from 
the  date  the  claim  is  filed  to  the  district 
director's  conclusion  of  administrative 
processing.  Other  conmienters  stated 
that  the  Department's  proposal  would 
significantly  increase  operators' 
litigation  costs  by  requiring  them  to 
develop  medical  evidence  in  all  cases. 
Currently,  operators  have  no  need  to 
develop  medical  evidence  in  cases  in 
which  the  claimant  does  not  take  further 
action  after  the  district  director  issues 
an  initial  denial  of  benefits.  Statistics 
maintained  by  the  Department  indicate 
that  in  more  ihan  60  perqent  of  the  black 
limg  claims  filed,  adjudication  ceases 
after  a  district  director's  decision. 
The  Department  agrees  that  the 
required  submission  of  all  docimientary 
medical  evidence  to  the  district  director 
should  be  revised  in  light  of  the  many 
valid  objections  received.  Accordingly, 
the  Department  proposes  instead  to 
retain  the  current  process  for  submitting 
docimientary  medical  evidence  into  the 
record.  Under  this  proposal,  parties  may 
continue  to  submit  dociunentary 
medical  evidence  to  the  district  director 
in  accordance  with  the  schedule  issued 
under  §  725.413.  To  the  extent  that 
those  submissions  do  not  reach  the 
numerical  limitations  imposed  on  each 
side  by  §  725.414,  the  parties  may 
submit  additional  documentary  medical 
evidence  into  the  record  up  to  20  days 
before  an  ALJ  hearing,  and  even 
thereafter,  if  good  cause  is  shown.  The 
only  other  limitation  on  the  submission 
of  dociunentary  medical  evidence  to  the 
administrative  law  judge  is  found  in  the 
current  regulations.  The  Department 
proposes  to  add  subsection  (e)  to  the 
revised  version  of  this  section  in  order 
to  retain  the  requirement,  set  forth  in 
the  Department's  current  regulations  at 
20  CFR  725.414(e),  that  parties  may  not 
withhold  evidence  they  develop  while  a 
case  is  pending  before  the  district 
director.  Such  evidence  will  be 
admissible  in  further  proceedings  only 
if  the  party  establishes  extraordinary 
circumstances  or  obtains  the  consent  of 
the  other  parties  to  the  claim.  See  Doss 
V.  Director,  OWCP,  53  F.3d  654,  658 
(4th  Cir.  1995). 


Although  the  Department  now 
proposes  to  allow  the  submission  of 
new  documentary  medical  evidence 
while  a  case  is  pending  before  the  Office 
of  Administrative  Law  Judges,  it  has  not 
altered  the  proposal  with  respect  to  the 
required  submission  to  the  district 
director  of  all  evidence  relating  to 
potentially  liable  operators  and  the 
responsible  operator.  The  Department 
explained  in  its  previous  notice  of 
proposed  rulemaking  that  this 
requirement  is  intended  to  provide  the 
district  director  with  all  of  the  evidence 
relevant  to  the  identification  of  the 
responsible  operator  liable  for  the 
payment  of  benefits,  in  the  absence  of 
extraordinary  circumstances.  62  PR 
3355-3356  (Jan.  22,  1997).  The  proposal 
was  intended  to  accomodate  two 
interests  that  may  conflict  in  some 
cases:  a  claimant's  interest  in  the 
prompt  adjudication  of  his  entidement; 
and  the  Department's  interest  in 
protecting  the  Black  Lung  Disability 
Trust  Fund  fi-om  unwarranted  liability. 
Under  the  Department's  current 
regulations,  the  Director,  OWCP,  may 
seek  to  have  a  case  remanded  from  the 
Office  of  Administrative  Law  Judges 
where  evidence  not  previously 
submitted  to  the  district  director 
suggests  that  liability  for  a  claim  should 
be  imposed  on  an  operator  that  was  not 
notified  of  its  potential  liability.  Such 
remands  necessarily  delay  the 
adjudication  of  the  claimant's 
entitlement  to  benefits.  Under  the 
Department's  proposed  revision,  the 
Director  may  not  seek,  and  an 
Administrative  Law  Judge  may  not 
order,  remand  of  a  case  to  the  district 
director's  office  in  order  to  identify 
additional  potentially  liable  operators.  If 
the  Department  has  failed  to  notify  the 
correct  operator  of  at  least  its  potential 
liability,  the  Black  Lung  Disability  Trust 
Fund  will  pay  the  claimant's  benefits  in 
the  event  of  an  award.  The  Department 
thus  assumes  the  risk  that  its  initial 
operator  identification  is  flawed.  This 
risk  can  be  justified  only  if  the 
Department  is  able  to  require  the  early 
submission  of  evidence  relevant  to  the 
responsible  operator  issue. 

Under  proposed  §  725.408,  a 
potentially  liable  operator  identified  by 
the  district  director  has  90  days  from  the 
date  on  which  it  is  notified  of  that 
identification  to  submit  evidence 
demonstrating  that  it  does  not  meet  the 
§  725.494  definition  of  a  potentially 
liable  operator  with  respect  to  a  claim. 
For  example,  a  potentially  liable 
operator  may  submit  evidence 
demonstrating  that  it  did  not  employ  the 
miner  for  at  least  one  year,  or  that  it  was 
not  an  operator  for  any  period  after  June 


30, 1973.  Following  the  district 
director's  issuance  of  an  initial  finding, 
and  a  decision  by  a  party  aggrieved  by 
that  finding  to  seek  further  review,  the 
operator  designated  as  the- responsible 
operator  must  develop  and  submit  any 
evidence  needed  to  support  a 
contention  that  it  is  not  the  responsible 
operator  liable  pursuant  to  §  725.495  for 
the  benefits  payable  to  the  claimant. 
This  evidence,  showing,  for  example, 
that  a  more  recent  employer  should  be 
liable  for  benefits,  must  be  submitted  to 
the  district  director  in  accordance  with 
the  schedule  established  under 
§  725.413.  An  administrative  law  judge 
may  admit  additional  evidence  on  any 
issue  regarding  either  potentially  liable 
operators  or  the  responsible  operator 
only  if  the  party  submitting  the 
evidence  demonstrates  extraordinary 
circumstances  justifying  its  admission. 
The  Department  has  also  proposed 
revising  subsection  (c)  to  extend  the 
extraordinary  circumstances  exception 
to  testimony  regarding  such  issues  by  a 
witness  whose  identity  was  not 
disclosed  to  the  district  director. 

(b)  Several  commenters  request  that 
the  Department  further  define  a  number 
of  terms  used  in  the  initial  proposal, 
such  as  "rebuttal  evidence," 
"consultative  report,"  and  "interpretive 
opinion."  The  Department  agrees  that 
some  of  the  terms  used  in  the  proposal 
were  ambiguous,  and  believes  that  the 
regulation  would  better  serve  all 
interested,  parties  by  describing  the 
applicable  evidentiary  limitations  in 
terms  of  the  evidence  needed  to 
establish  a  claimant's  entitlement  to 
benefits  under  §§  718.202  and  718.204. 
Accordingly,  the  Department  is 
proposing  extensive  revisions  to  this 
section  to  ensure  that  the  intended 
evidentiary  limitations  are  clearly 
defined.  Each  party  may  submit  two 
chest  X-ray  interpretations  (of  the  same 
X-ray  or  two  difi^erent  X-rays,  at  the 
option  of  the  party),  the  results  of  two 
pulmonary  function  tests  and  two 
arterial  blood  gas  studies,  and  two 
medical  reports.  The  medical  reports 
may  include  a  review  of  any  other 
evidence  of  record.  Each  party  may  also 
submit  one  piece  of  e\  idence  in  rebuttal 
of  each  piece  of  evidence  submitted  by 
the  opposing  party,  and  may  submit  one 
piece  of  evidence  challenging  each 
component  of  the  Department's 
complete  pulmonary  evaluation 
authorized  by  §  725.406.  Thus,  a  party 
may  have  each  chest  X-ray  submitted  by 
the  opposing  party  reread  once,  and 
may  submit  one  report  challei^ing  the 
validity  of  each  pulmonary  function 
study  or  blood  gas  test  submitted  by  the 
opposing  party.  In  addition,  one 
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commenter  asked  that  the  Department 
permit  a  party  to  rehabilitate  evidence 
that  has  been  the  subject  of  rebuttal  by 
the  opposing  party.  For  example,  where 
a  party  submits  a  physician's  opinion 
stating  that  the  results  of  a  pulmonary 
function  study  are  invalid  because  the 
miner  expended  less  than  maximal 
effort  in  performing  the  test,  the  party 
submitting  the  test  should  be  able  to 
introduce  a  contrary  statement  from  the 
physician  who  administered  it.  The 
Department  agrees,  and  has  revised 
paragraphs  (a)(2)(ii)  and  (a)(3)(ii) 
accordingly. 

(c)  A  large  number  of  commenters 
favor  the  proposed  limitation  on  the 
quantity  of  medical  evidence  each  side 
may  submit.  A  number  of  other 
commenters  object  to  the  proposed 
limitation  on  the  amoimt  of  medical 
evidence.  They  argue:  (1)  That  the 
limitation  is  unnecessary;  (2)  that  the 
exclusion  of  evidence  will  decrease  the 
quality  of  factfinding  imder  the  Black 
Lung  Benefits  Act;  (3)  that  the  limitation 
violates  section  413(b)  of  the  Act,  30 
U.S.C.  923(b);  (4)  that  the  limitation 
violates  the  Administrative  Procedure 
Act.  5  U.S.C.  551  et  seq.;  and  (5)  that  the 
limitation  violates  employers'  due 
process  rights.  The  Department 
anticipated  most  of  these  criticisms  in 
the  explanation  of  §  725.414  contained 
in  its  initial  notice  of  proposed 
rulemaking,  62  FR  3356-61  (Jan.  22, 
1997),  and  the  arguments  advanced  by 
the  commenters  provide  no  basis  upon 
which  to  alter  the  regulation's  proposed 
limitation  as  to  the  quantity  of 
admissible  evidence. 

The  Department  continues  to  believe 
that  the  limitation  represents  a 
reasonable  means  of  focusing  the  feet- 
finder's  attention  on  the  quality  of  the 
medical  evidence  in  the  record  before 
him.  In  particular,  the  limitation 
ensures  that  the  claimant  will  undergo 
no  more  than  five  pulmonary 
evaluations  (two  claimant  evaluations, 
two  responsible  operator  evaluations, 
and  the  initial  pulmonary  evaluation 
provided  by  the  Department  under  30 
U.S.C.  923(b))  for  purposes  of  assessing 
claimant's  entitlement  to  benefits.  In 
light  of  the  strenuous  nature  of 
pulmonary  testing,  including  both 
pulmonary  function  tests  and  arterial 
blood  gas  tests,  no  claimant  should  have 
to  undergo  repeated  evaluations  simply 
to  create  a  numerically  superior 
evidentiary  record  for  one  side  or  the 
other,  bistead,  five  evaluations  should 
be  sufficient  in  most  cases  to  allow  the 
fact-finder  to  assess  the  miner's 
piilmonary  condition.  In  the 
Department's  view,  additional 
evaluations  would  be  of  only  marginal 
utility. 


The  Department's  initial  notice  did 
not  explicitly  address,  however,  the 
extent  to  which  a  party's  due  process 
rights  might  be  compromised  by  the 
Department's  limitation  on  the  amount 
of  evidence  that  party  may  submit.  The 
due  process  clause  of  the  Fifth 
Amendment  of  the  Constitution 
precludes  governmental  deprivations  of 
life,  liberty,  or  property  vrithout  due 
process  of  law.  Due  process  "is  not  a 
technical  conception  with  a  fixed 
content  unrelated  to  time,  place  and 
circumstances,"  but  rather,  a  "flexible" 
doctrine  that  requires  "such  procedural 
protections  as  the  particular  situation 
demands."  Mathews  v.  Eldridge,  424 
U.S.  319,  334  (1976).  At  a  minimum,  it 
requires  an  opportunity  to  be  heard  "at 
a  meaningful  time  and  in  a  meaningful 
manner."  Id.  at  333.  A  meaningful 
administrative  hearing  does  not  require 
the  "wholesale  transplantation"  of 
judicial  rules  and  procedures.  Id.  at  348. 
Nonetheless,  the  judicial  model  is  a 
guide  for  assuring  "fairness."  Id.  In  the 
end,  due  process  cases  turn  on  "the 
procedure's  integrity  and  fundamental 
fairness."  Richardson  v.  Perales,  402 
U.S.  389,  410  (1971). 

In  determining  whether  an 
administrative  practice  satisfies  due 
process,  the  courts  balance  three 
distinct  factors: 

the  private  interest  that  will  be  affected  by 
the  official  action;  second,  the  risk  of  an 
erroneous  deprivation  of  such  interest 
through  the  procedures  used,  and  the 
probable  value,  if  any,  of  additional  or 
substitute  procedural  safeguards;  and  finally, 
the  government's  interest,  including  the 
function  involved  and  the  fiscal  and 
administrative  burdens  that  the  additional  or 
substitute  procedural  requirements  would 
entail. 

Mathews,  424  U.S.  at  335. 

The  Department  recognizes  that  both 
operators  and  claimants  have 
significant,  albeit  competing,  private 
interests  at  stake.  Operators  and  their 
insurers  have  a  monetary  interest  in 
each  claim  (involving  an  average  payout 
over  the  life  of  the  claimant  of  $175,000) 
and  an  interest  in  not  being  required  to 
pay  benefits  in  nonmeritorious  cases. 
Claimants,  on  the  other  hand,  are 
interested  in  the  financial  benefit  of  an 
award  and  in  the  opportimity  to 
substantiate  their  claims  without  being 
overwhelmed  by  the  superior  economic 
resources  of  their  adversaries. 

As  a  general  rule,  the  Department 
does  not  believe  that  there  is  a 
significant  risk  of  the  erroneous 
deprivation  of  private  interests  on  either 
side  if  both  the  claimant  and  the  party 
opposing  entitlement  are  subject  to 
similar  limitations  on  the  quantity  of  the 
evidence  that  they  may  develop. 


Applicants  with  non-meritorious  claims 
will  find  it  difficult  to  generate  two 
favorable  medical  reports,  accompanied 
by  supportive  objective  testing,  fi'om 
well-credentialed  physicians.  Faced 
with  well-dociunented  reports  from  an 
equal  number  of  physicians  retained  by 
operators  and  their  insurers,  claimants 
will  be  imable  to  meet  their  burden  of 
establishing  each  element  of 
entitlement.  Consequently,  there  is  no 
increased  risk  of  an  erroneous 
deprivation  of  the  interests  of  parties 
opposing  entitlement.  Similarly,  the 
Etepartment  does  not  believe  that  the 
proposed  evidentiary  limitations  will 
result  in  the  denial  of  meritorious 
claims  that  are  currently  being  awarded. 
Awards  are  typically  issued  in  cases 
containing  qualifying  objective  testing, 
or  a  reasoned  and  documented  medical 
report  by  a  physician  with  in-depth 
knowledge  of  both  the  miner's 
respiratory  and  pulmonary  condition 
and  the  exertional  requirements  of  the 
miner's  usual  coal  mine  work. 
Moreover,  the  overwhelming  support  for 
this  proposal  from  claimant  groups  and 
attorneys  suggests  that  they  sdso  do  not 
believe  that  it  will  erroneously  deprive 
meritorious  claimants  of  benefit  awards. 
In  order  to  allow  for  the  more  careful 
consideration  of  the  unique  facts  and 
circumstances  of  each  case,  however, 
and  to  provide  an  additional  procedural 
safeguard,  the  Department  has  revised 
§  725.456  as  initially  proposed  to  permit 
an  administrative  law  judge  to  admit 
medical  evidence  into  the  record  in 
excess  of  the  limits  outlined  in 
§  725.414  upon  a  showing  of  good 
cause.  The  Department's  prior  proposal 
would  have  permitted  the  admission  of 
such  evidence  only  if  a  moving  party 
could  demonstrate  extraordinary 
circumstances.  By  adopting  the  more 
permissive  good  cause  standard,  the 
Department  recognizes  that  a  rigid  rule 
prohibiting  additional  evidence  may 
increase  the  risk  of  an  erroneous 
deprivation  of  private  interests  in 
particular  cases.  For  example,  one 
commenter  states  that  hearings  in  the 
Western  states  are  frequently 
rescheduled  due  to  weather  conditions 
and  rescheduling  requests  of  the  parties. 
In  light  of  the  time  which  elapses 
between  the  hearing  request  and  the 
actual  hearing,  and  the  progressive 
nature  of  pneiunoconiosis,  the 
commenter  argues  that  parties  must  be 
able  to  obtain  and  submit  into  the 
record  more  recent  medical  evidence. 
The  commenter  suggests  that  if  a  party 
has  already  submitted  the  maximum 
amoimt  of  evidence  long  before  a  case 
is  heard,  the  record  will  be  devoid  of 
any  evidence  regarding  the  miner's 
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(nirrent  medical  condition.  The 
Department  agrees  that  in  such  a  case, 
an  administrative  law  judge  may 
authorize  the  development  of  additional 
medical  evidence  in  a  manner  that  is 
equitable  to  all  parties.  Thus,  to  the 
extent  that  the  evidentiary  limits  might 
heighten  the  risk  of  the  erroneous 
deprivation  of  a  private  interest,  the 
Department  seeks  to  limit  that  result  by 
allowing  the  submission  of  additional 
medical  evidence  upon  a  showing  of 
good  cause. 

The  Department  continues  to  believe 
that  the  amoimt  of  medical  evidence 
admissible  under  this  provision  will 
generally  be  adequate  to  guarantee  a  full 
and  fair  adjudication  of  the  miner's 
entitlement  to  benefits.  The  government 
also  has  an  interest  in  maintaining  that 
guarantee,  and  in  improving  the  public's 
perception  of  the  fairness  of  the  process. 
The  government's  interest  represents  the 
third  factor  to  be  balanced  under  the 
Supreme  Coiul's  due  process  analysis. 
The  additional  flexibility  contained  in 
the  Department's  revised  proposal, 
requiring  that  a  party  seeking  to  submit 
additional  medical  evidence  in  any 
individual  case  must  establish  good 
cause  justifying  its  admission,  will  not 
impair  the  government's  interest. 
Moreover,  the  Department's  proposal 
will  provide  additional  safeguards  to. 
ensure  that  the  adjudication  process 
properly  balances  the  interests  of  all 
parties  to  a  black  lung  claim. 
Accordingly,  the  Department  does  not 
believe  that  the  evidentiary  limitations 
contained  in  this  provision  will  be 
considered  a  violation  of  the  due 
process  clause. 

(d)  One  comment  objects  to  the 
Department's  proposal  to  limit 
claimants'  travel  for  responsible 
operator  testing  and/ or  examination  to 
100  miles  from  their  homes.  The 
Department's  initial  proposal  contained 
the  same  restriction  as  does  its  current 
regulation  (current  20  CFR  725.414(a); 
proposed  §  725.414(a)(3)(i),  limiting  the 
ability  of  coal  mine  operators  to  compel 
miners  to  travel  more  than  100  miles  to 
undergo  an  evaluation).  The  commenter 
argues  that  such  a  travel  restriction  on 
operators  is  not  justified  absent  a 
comparable  restriction  on  claimants. 
The  Department  does  not  believe  that  it 
would  be  appropriate  to  impose  such  a 
limitation  on  miners.  The  Department's 

Eroposed  revision  to  §  725.406, 
owever,  allows  a  miner  to  select  the 
physician  or  facility  to  perform  the 
complete  pulmonary  evaluation 
guaranteed  under  section  413(b)  of  the 
Act,  30  U.S.C.  923(b),  from  among 
authorized  physicians  or  fecilities  in  the 
state  of  his  residence  or  any  contiguous 
state.  The  limitation  in  the  current 


regulations  and  the  Department's  initial 
proposal  was  intended  to  ensure  that  a 
coal  mine  operator  not  be  able  to  subject 
a  miner  to  undue  hardship  in  traveling 
to  the  site  of  a  physical  examination. 
Where  the  miner  selects  a  facility  or 
physician  more  than  100  miles  from  his 
residence,  however,  he  has 
demonstrated  his  willingness  to 
undertake  additional  travel,  hi  such 
cases,  absent  a  change  in  the  miner's 
health,  the  designated  responsible 
operator  should  be  entitled  to  compel 
the  miner  to  travel  an  equivalent 
distance.  Where  the  miner  selects  a 
physician  within  a  100-mile  radius  of 
his  residence,  the  original  rule  should 
remain  in  effect.  In  order  to  effectuate 
these  changes,  the  Department  proposes 
revising  subsection  (a)(3)(i). 

(e)  Several  comments  have  asked  the 
Department  to  alter  the  evidentiary 
limitations  set  forth  in  this  section.  One 
commenter  urges  the  Department  to 
exempt  the  report  of  a  claimant's 
treating  physician  &t)m  the  limitations 
while  another  feels  that  one 
examination  per  side  is  adequate. 
Another  commenter  suggests  that  the 
Department  permit  the  responsible 
operator  to  submit  only  as  much 
evidence  as  the  claimant  submits,  thus 
allowing  the  claimant  to  determine  the 
size  of  the  evidentiary  record.  A  fourth 
commenter  suggests  limiting 
responsible  operators  to  no  more  than 
one  medical  report  authored  by  a 
physician  who  examined  the  miner.  The 
Department  does  not  believe  that  any  of 
these  suggestions  would  be  appropriate. 
The  evidentiary  limitations  should  not 
be  skewed  to  allow  one  party  to  submit 
more  evidence  than  another,  or 
evidence  of  a  different  quality.  Instead, 
each  party  must  remain  free  to  tailor  the 
presentation  of  its  case  to  the  facts  while 
functioning  within  the  same  evidentiary 
limitations,  applicable  to  other  parties. 
The  Department  also  notes  that,  to  the 
extent  these  suggestions  are  based  on  a 
well-founded  concern  over  requiring  the 
miner  to  undergo  up  to  five  physical 
examinations  within  a  short  time,  a 
specific  concern  of  one  commenter,  the 
Department's  proposal  allowing  parties 
to  submit  evidence  to  the  OALJ  will 
extend  the  period  within  which  the 
parties  may  seek  to  have  the  miner 
examined. 

(f)  One  commenter  urges  the 
Department  to  allow  a  physician  who 
prepared  a  medical  report  to  rely  on  the 
opinion  of  the  miner's  treating 
physician  in  the  course  of  preparing  his 
report.  The  Department's  proposal 
permits  physicians  to  consider  other 
physicians'  opinions  only  if  the  medical 
reports  of  those  physicians  are 
independently  admitted  into  the  record 


in  accordance  with  the  regulation's 
evidentiary  limitations.  In  addition, 
physicians  preparing  medical  reports 
may  rely  on  any  treatment  or 
hospitalization  record  that  is  admitted 
into  the  record  under  subsection  (a)(4). 
The  Department  does  not  believe, 
however,  that  the  regulations  need 
contain  any  s{}ecial  treatment  of  the 
opinion  of  a  miner's  treating  physician 
other  than  is  provided  in  §  718.104(d). 

(g)  The  Department  has  revised 
subsection  (c)  in  order  to  clsfiify  its 
intent  and  prevent  parties  from 
exceeding  the  evidentiary  limitations  by 
designating  additional  physicians  as 
hearing  witnesses.  As  revised, 
subsection  (c)  will  permit  testimony, 
either  at  the  formal  hearing  or  by 
deposition,  by  physicians  who  prepared 
medical  reports.  Other  physicians  may 
testify  only  to  the  extent  that  the  party 
offering  their  testimony  has  not  reached 
the  limitation  imposed  by  the  regulation 
on  the  number  of  admissible  medical 
reports,  or  if  the  administrative  law 
judge  finds  good  cause  for  allowing  a 
party  to  exceed  that  limitation.  In  effect, 
testimony  by  a  physician  who  did  not 
prepare  a  documentary  report  will  be 
considered  a  medical  report  for 
purposes  of  the  evidentiary  limitations. 
Thus,  if  a  party  has  submitted  only  one 
documentary  medical  report,  it  may 
offer  the  testimony  of  one  additional 
physician.  If  a  party  has  not  submitted 
any  documentary  medical  reports,  it 
may  offer  the  testimony  of  two 
physicians. 

(n)  Several  commenters  believe  that 
each  potentially  liable  operator  should 
be  entitled  to  obtain  its  own  medical 
evidence.  In  its  initial  notice  of 
proposed  rulemaking,  the  Department 
explained  that  the  limitation  on  the 
submission  of  medical  evidence  in  cases 
involving  more  than  one  potentially 
liable  operator  is  necessary  to  ensure 
that  claimants  are  not  subject  to 
multiple  examinations  simply  because 
they  have  an  employment  history  that 
leaves  the  identity  of  the  responsible 
operator  in  some  doubt.  62  HI  3360-61 
(Jan.  22, 1997).  The  comments  offer  no 
basis  upon  which  to  revise  this 
provision.  One  comment  supports  the 
Department's  proposal  as  in  accord  with 
the  Federal  Judicial  Center's  Manual  for 
Complex  Litigation,  3d  (1995),  §  20.22- 
20.222.  Another  comment  states  that 
district  directors  should  never  permit  a 
potentially  liable  operator,  other  than 
the  designated  responsible  operator,  to 
submit  evidence.  The  Department 
disagrees.  Even  in  multiple  operator 
cases,  the  proposed  regulations  allow  all 
of  the  potentially  liable  operators  to 
collectively  submit  no  more  evidence 
than  that  permitted  the  claimant.  In  the 
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event  the  designated  responsible 
operator  fails  to  develop  the  evidence, 
however,  the  district  director  must  have 
the  authority  to  permit  the  submission 
of  medical  evidence  by  another 
potentially  liable  party.  Ultimately,  of 
course,  it  will  be  the  responsibility  of 
the  administrative  law  judge  to  ensure 
that  the  adjudication  of  the  miner's 
entitlement  is  fair. 

(i)  Several  commenters  generally 
request  the  Department  to  clarify  the 
admissibility  of  hospital  records,  and 
the  residts  of  autopsies  and  biopsies  as 
proposed  in  §  725.414(a)(4).  The 
Department  believes  that  proposed 
subsection  {a)(4)  would  require  the 
admission  of  any  medical  record 
relating  to  the  miner's  respiratory  or 
pulmonary  condition  without  regard  to 
the  limitations  set  forth  elsewhere  in 
§  725.414.  To  be  sufficient  to  establish 
an  element  of  entitlement,  however,  a 
report  of  autopsy  or  biopsy  must 
substantially  comply  with  the 
applicable  quality  standards,  §  718.106. 
See  §  718.101(b).  The  Department  has 
not  included  an  independent  provision 
governing  rebuttal  of  this  evidence.  As 
a  general  rule,  this  evidence  is  not 
developed  in  connection  with  a  party's 
affirmative  case  for  or  against 
entitlement,  and  therefore  the 
Department  does  not  believe  that 
independent  rebuttal  provisions  are 
appropriate.  Any  evidence  that  predates 
the  miner's  claim  for  benefits  may  be 
addressed  in  the  two  medical  reports 
permitted  each  side  by  the  regulation.  If 
additional  evidence  is  generated  as  the 
result  of  a  hospitalization  or  treatment 
that  takes  place  after  the  parties  have 
completed  their  evidentiary  submission, 
the  ALJ  has  the  discretion  to  permit  the 
development  of  additional  evidence 
imder  the  "good  cause"  provision  of 
§725.456. 

20  CFR  725.416 

A  number  of  commenters,  including 
representatives  of  claimants,  coal  mine 
operators  and  their  insiuers,  urge  the 
Department  to  eliminate  informal 
conferences  altogether.  They  argue  that 
informal  conferences  seldom 
accomplish  any  purpose,  and  thus  waste 
considerable  time  and  resources.  The 
Department  disagrees.  In  the 
explanation  of  §  725.416  that  appeared 
in  its  initial  notice  of  proposed 
rulemaking,  62  FR  3361  (Jan.  22,  1997), 
the  Department  explained  that  informal 
cbnferences  serve  a  variety  of  useful 
purposes,  including  narrowing  issues, 
achieving  stipulations,  and  crystallizing 
positions.  The  comments  received  by 
the  Department  provide  no  reason  to 
alter  this  view.  In  order  to  increase 
acceptance  of  the  informal  conference 


procedure,  however,  the  Department 
believes  that  the  district  director  should 
be  able  to  articulate,  in  each  case,  why 
he  believes  that  an  informal  conference 
would  be  helpful  in  the  processing  of 
the  claim.  Accordingly,  the  Department 
proposes  to  revise  subsection  (b)  in 
order  to  require  the  district  director  to 
provide  the  parties  with  a  statement 
articulating  specific  reasons  why  an 
informal  conference  would  assist  in  the 
voluntary  resolution  of  issues.  The 
reasons  must  be  tailored  to  the  specific 
facts  of  that  case.  The  district  .director's 
failure  to  include  such  a  statement  in 
his  notification  of  conference  will 
foreclose  the  use  of  sanctions  set  forth 
in  paragraph  (c).  In  addition,  in  order  to 
reduce  the  parties'  costs  in  participating 
in  an  informal  conference,  the 
Department  proposes  to  formally 
recognize  the  district  offices'  current 
practice  of  allowing  parties  to 
participate  by  telephone  in  appropriate 
cases.  Although  the  decision  to  allow 
telephone  participation  is  committed  to 
the  discretion  of  the  district  director,  the 
Department's  regulations  should 
explicitiy  acknowledge  the  availability 
of  this  option,  and  allow  the  parties  to 
request  its  use  by  filing  a  request  with 
the  district  director. 

(b)  One  comment  states  that  the 
proposed  sanctions  set  forth  in 
subsection  (c)  will  lead  to  further 
litigation  and/or  refilings.  The 
Department  has  previously  addressed 
this  comment.  See  discussion  of 
§  725.409. 

Subpart  F 

20  CFR  725.456 

(a)  The  Department  proposes  to  retain 
the  current  rules  governing  time  periods 
for  submitting  documentary  medical 
evidence  into  the  record.  A  change  has 
been  made  to  paragraph  (b)(1)  to  reflect 
this  decision,  and  new  paragraphs 
(b)(2)-(4)  and  (c)  have  been  added  to  the 
proposal  from  the  Department's  current 
rules  (20  CFR  725.456(b)(l)-(3).  (c),  (d)). 
These  revisions  are  fully  explained 
above. 

(b)  Paragraph  (f)  has  been  revised  to 
take  into  account  changes  to  section 
725.406.  Since  the  proposal  would  now 
require  that  the  §  725.406  pulmonary 
evaluation  be  performed  by  a  facility  or 
physician  selected  from  a  list 
maintained  by  the  Office,  language  in 
subsection  (f)  that  contemplated 
examination  and/or  testing  by  a  facility 
or  physician  not  approved  by  the  Office 
has  been  deleted.  See  discussion 
accompanying  §  725.406. 

(c)  All  of  the  comments  related  to  the 
Department's  proposed  revision  of 

§  725.456  are  discussed  under  §  725.414. 


20  CFR  725.457 

(a)  The  Department  has  explained  its 
proposal  to  retain  the  current  rules 
governing  the  timely  submission  of 
medical  evidence  in  connection  with  its 
explanation  of  changes  to  §  725.414.  The 
§  725.414  revision  requires  a 
corresponding  change  in  the  rule 
governing  the  identification  of  witnesses 
in  proceedings  before  the  Office  of 
Administrative  Law  Judges.  The  revised 
regulation  allows  the  testimony  of 
witnesses  relevant  to  the  liability  of  a 
potentially  liable  operator  and/or  the 
identification  of  the  responsible 
operator  only  if  the  identity  of  that 
witness  was  disclosed  to  the  district 
director  or  the  administrative  law  judge 
finds  extraordinary  circumstances.  A 
physician  may  testify  only  if  he 
prepared  a  medical  report  admitted  into 
the  record  by  the  district  director  or 
administrative  law  judge.  Alternatively, 
a  physician  may  testify  if  his  testimony, 
when  considered  as  a  medical  report, 
does  not  result  in  a  violation  of  the 
limitations  on  the  quantity  of  evidence 
permitted  by  §  725.414,  or  if  the 
administrative  law  judge  finds  good 
cause  for  allowing  the  party  offering  the 
testimony  to  exceed  those  limitations. 

(b)  A  nimiber  of  commenters  objected 
to  the  Department's  proposal  limiting 
the  scope  of  a  physician's  testimony. 
They  argued  that  physicians  who  testify 
must  be  allowed  to  address  all  of  the 
medical  evidence  of  record  in  order  to 
explain  their  conclusions,  and  that 
cross-examination  of  those  physicians 
will  depend  on  reference  to  objective 
testing  and  medical  conclusions 
contained  in  other  reports.  The 
Department  agrees  that  the  original 
proposal's  limitation  was  inappropriate, 
and  has  revised  paragraph  (d) 
accordingly.  As  revised,  the  regulation 
will  only  prevent  a  physician  ftova 
testifying  with  respect  to  medical 
evidence  relevant  to  the  miner's 
condition  that  is  not  admitted  into  the 
record. 

20  CFR  725.459 

One  commenter  suggests  that  the 
Black  Lung  DisabiUty  Trust  Fund 
should  be  liable  for  witness  fees 
incurred  by  an  indigent  claimant  when 
cross-examining  an  adverse  witness. 
Another  commenter  argues  that  the 
Department's  original  proposal,  imder 
wtdch  the  party  seeking  to  cross- 
examine  a  witness  must  pay  the 
necessary  fees  to  secure  that  witness, 
violates  section  28  of  the  Longshore  and 
Harbor  Workers'  Compensation  Act,  33 
U.S.C.  928,  as  incorporated  by  30  U.S.C. 
932(a).  Section  28  generally  requires 
that  employers  pay  the  reasonable  costs 
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of  successful  claimants.  In  light  of  these 
comments,  the  Department  has 
reconsidered  its  approach  to  the 
pa)maent  of  expenses  associated  with 
cross-examination. 

The  Department  now  proposes  that 
the  costs  of  cross-examination  be  borne 
by  the  party  relying  on  the  affirmative 
testimony  of  that  witness.  For  example, 
where  an  employer  submits  a  report  by 
a  physician,  and  the  claimant  seeks  to 
simomon  the  physician  to  the  hearing  for 
cross-examination,  the  employer  must 
bear  the  costs  of  reimbursing  its  own 
physician.  Under  the  regulation,  the 
employer  may  request  that  the 
administrative  law  judge  authorize  a 
less  intrusive  method  of  cross- 
examination,  including  a  deposition, 
telephone  deposition,  or  interrogatories, 
provided  that  the  method  authorized 
will  produce  a  full  and  true  disclosure 
of  the  facts. 

The  only  exception  to  this  general 
rule  is  in  the  case  of  an  indigent 
claimant.  The  Department  agrees  that  a 
claimant's  medical  evidence  should  not 
be  excluded  based  on  a  claimant's 
financial  inability  to  make  a  physician 
available  for  cross-examination. 
Accordingly,  the  Department  proposes 
to  revise  paragraph  fb)  to  allow  an 
administrative  law  judge  to  apportion 
the  costs  of  cross-examination  where  the 
claimant  demonstrates  his  indigence. 
The  Department  does  not  agree, 
however,  that  the  trust  fund  may  be 
held  liable  for  such  fees  in  every  case. 
Although  the  statutory  provision 
governing  the  disbursement  of  monies 
from  the  fund,  26  U.S.C.  9501,  permits 
the  fund  to  pay  administrative  expenses 
associated  with  the  black  lung  benefits 
program,  the  Department  does  not 
believe  that  the  expenses  of  cross- 
examination  should  necessarily  be 
included  in  this  category.  Rather,  the 
responsible  operator  seeking  to  cross- 
examine  claimant's  witness  should  bear 
liability  for  such  fees,  an  expense  which 
the  operator  may  easily  control.  The 
fund  will  be  liable  for  such  witness  fees 
in  cases  in  which  there  is  no  coal  mine 
operator  liable  for  the  payment  of 
benefits.  See,  e.g..  Republic  Steel  Corp. 
V.  U.S.  Department  of  Labor,  590  F.2d 
77  (3d  Cir.  1978)  (holding  the  fund 
liable  for  the  payment  of  attorney's  fees 
because  the  fund,  the  party  liable  for  the 
payment  of  claimant's  benefits,  stood  in 
the  shoes  of  a  responsible  operator). 
Accordingly,  in  a  case  in  which  the 
claimant  is  indigent  and  a  party  seeks  to 
cross-examine  a  witness  of  claimant's, 
the  administrative  law  judge  must 
apportion  the  costs  among  the  claimant 
and  the  party  opposing  the  claimant's 
entitlement.  Where  that  party  is  an 
operator,  the  operator  may  be  asked  to 


bear  all  or  part  of  the  costs  of  cross- 
examination,  as  appropriate.  Where  that 
party  is  the  fund,  the  fund  is  subject  to 
the  same  apportionment  rules.  In 
addition,  the  fund  will  bear  liability  for 
the  costs  of  cross-examining  the  doctor 
who  administered  the  section  413(b) 
pulmonary  evaluation.  See  §  725.406. 

The  Department's  proposal  has 
several  advantages.  First,  it  avoids 
potential  due  process  problems 
associated  wiUi  the  Department's 
previous  proposal  because  no  financial 
burden  is  placed  on  parties  who  wish  to 
exercise  their  right  to  cross-examination 
except  in  the  case  of  a  claimant  who  is 
unable  to  pay  the  associated  costs.  At 
the  same  time,  requiring  the  parties  to 
show  the  necessity  of  a  specific  means 
of  cross-examination,  and  allowing  the 
administrative  law  judge  to  exercise 
sound  discretion  in  addressing  requests 
for  cross-examination,  protects 
witnesses  from  undue  burdens  and 
parties  from  undue  expense.  Under  this 
proposal,  operators  would  be  required 
to  bear  the  cost  of  witness  fees  only  for 
their  own  witnesses,  indigent  claimants' 
witnesses,  and  for  claimants  who  are 
ultimately  successful  in  establishing 
their  entitlement  to  benefits. 

20  CFR  725.465 

Section  725.465  sets  forth  the 
conditions  imder  which  an 
administrative  law  judge  may  dismiss  a 
claim,  and  also  authorizes  the 
administrative  law  judge  to  dismiss  a 
party  who  is  not  a  proper  party  to  the 
claim  under  §  725.360.  The  regulation 
was  not  among  the  provisions  the 
Department  opened  for  comment  in  its 
previous  notice  of  proposed  rulemaking, 
62  FR  3341  (Jan.  22, 1997),  and  the 
Department  did  not  receive  any 
comments  directed  to  this  section.  The 
Department  now  proposes  to  revise  this 
regulation,  however,  to  ensure  that  all 
potentially  liable  operators  remain 
parties  to  proceedings  before  the 
administrative  law  judge  in  the  absence 
of  the  Director's  agreement  to  their 
dismissal.  In  proposing  new  regulations 
governing  the  identification  of 
responsible  operators,  the  Department 
intends  that  all  potentially  liable 
operators  named  by  the  district  director 
have  the  opportunity  to  participate  in 
the  adjudication  of  the  claimant's 
entitlement  both  before  the 
administrative  law  judge  and  on  appeal. 
Thus,  under  this  proposed  change,  even 
if  an  administrative  law  judge  concludes 
that  one  of  the  potentially  liable 
operators  is  the  responsible  operator  as 
defined  by  Subpart  G  of  Part  725,  he 
may  not  dismiss  the  other  potentially 
liable  operators  absent  the  Director's 
consent.  In  the  event  that  his 


responsible  operator  finding  is  reversed 
or  vacated  by  either  the  Benefits  Review 
BoEud  or  a  federal  court  of  appeals,  the 
dismissal  of  other  potentially  liable 
operators  before  or  simultaneously  with 
adjudication  of  the  claimant's 
entitlement  would  adversely  impact  the 
financial  interests  of  the  Black  Lung 
Disability  Trust  Fund.  Given  the 
absence  of  the  correct  potentially  liable 
operator  as  a  party  to  a  case,  liability 
might  well  be  imposed  on  the  fund, 
especially  since  the  proposal  prohibits 
the  re-naming  of  potentially  liable 
operators  after  a  case  is  referred  to  the 
Office  of  Administrative  Law  Judges. 
§  725.407(d). 

Subpart  G 

20  CFR  725.491 

(a)  One  commenter  objects  to  the 
Department's  attempt  to  clarify  the 
liability  of  independent  contractors 
under  the  Black  Lung  Benefits  Act.  The 
commenter  argues  that  in  imposing 
liability  on  independent  contractors 
who  do  not  have  a  "continuing 
presence"  at  the  mine,  the  Department 
is  exceeding  its  statutory  mandate. 
Specifically,  the  commenter  objects  to 
the  Department's  decision  to  codify  the 
D.C.  Circuit's  decision  in  Otis  Elevator 
Co.  v.  Secretary  of  Labor.  921  F.2d  1285 
(D.C.  Cir.  1990),  instead  of  the  Fourth 
Circuit's  decision  in  Old  Dominion 
Power  Co.  v.  Donovan,  772  F.2d  92  (4th 
Cir.  1985).  The  Department  has 
consistently  advocated  a  broad 
interpretation  of  the  statutory  provision 
defining  "operator"  and  its  application 
to  independent  contractors,  both  in  the 
context  of  litigation  under  subchapters  1 
"through  3  of  the  Federal  Coal  Mine 
Health  and  Safety  Act  and  under  the 
Black  Lung  Benefits  Act.  The  D.C. 
Circuit  accepted  the  Department's  views 
in  Otis  Elevator  while  the  Fourth  Cinniit 
rejected  the  Department's  position  in 
Old  Dominion  Power.  In  addition,  while 
the  Department  was  preparing  its  initial 
notice  of  proposed  rulemaking,  the 
Tenth  Circuit  announced  its  agreement 
with  Otis  Elevator.  "Although  Congress 
may  have  been  specially  concerned  with 
contractors  who  are  engaged  in  the 
extraction  process  and  who  have  a 
continuing  presence  at  the  mine,  *  •  * 
section  3(d)  by  its  terms  is  not  limited 
to  these  contractors."  Joy  Technologies 
V.  Secretary  of  Labor,  99  F.3d  991.  999 
(10th  Cir.  1996),  cert,  denied,  117  S.  Ct. 
1691  (1997).    . 

The  commenter  cites  the  Third 
Circuit's  decision  in  National  Industrial 
Sand  Ass'n  v.  Marshall,  601  F.2d  689 
(3d  Cfr.  1979),  in  support  of  its  position 
that  the  term  "operator"  should  be 
narrowly  construed.  In  National 
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Industrial  Sand,  however,  the  Third 
Circuit  recognized  that,  as  of  the  date  of 
the  court's  opinion,  the  Department  of 
Labor  had  not  yet  promulgated 
regulations  under  the  Federal  Mine 
Health  and  Safety  Act  defining  the 
degree  to  which  independent 
contractors  were  subject  to  that  Act's 
health  and  safety  provisions.  The  dicta 
cited  by  the  commenter  thus  does  not 
constitute  a  rejection  of  the 
Department's  position  on  coverage. 
Given  the  adoption  of  its  position  by  the 
D.C.  and  Tenth  Circuits,  and  its 
rejection  by  only  the  Foiuth  Circuit, 
there  appears  to  be  no  reason  for  the 
Department  to  adopt  in  its  regulations  a 
decision  at  odds  with  its  consistent 
interpretation,  and  the  commenter 
provides  none. 

The  same  commenter  suggests  that  the 
Department's  interpretation  would 
result  in  the  coverage  of  food  and 
beverage  workers  who  serve  limch  to 
coal  miners.  The  Act  requires  that  those 
who  contract  pneumoconiosis  as  a 
resiilt  of  work  in  the  Nation's  coal  mines 
receive  compensation  for  the  totally 
disabling  effects  of  that  disease. 
Although  it  is  difficult  to  imagine  that 
food  and  beverage  workers  will  be 
sufficiently  exposed  to  coal  mine  dust  to 
contract  pneumoconiosis,  those 
individuals  who  are  totally  disabled  as 
a  result  of  that  exposure,  and  who  meet 
the  definition  of  "miner"  {"*  *  *  any 
individual  who  *  *  *  has  worked  in  or 
aroimd  a  coal  mine  or  coal  preparation 
focility  in  the  extraction  or  preparation 
of  coal."  30  U.S.C.  902(d)).  are  no  less 
entitled  to  compensation  than  are  other 
miners.  The  employer  of  such 
individuals  must  assimie  liability  for  the 
payment  of  any  benefits  to  which  they 
are  entitled,  provided  that  the  employer 
meets  the  criteria  for  a  potentially  liable 
operator  set  forth  in  §  725.494. 

(b)  One  commenter  argues  that  the 
Department's  exclusion  in  §  725.491(f) 
of  both  state  and  federal  governments 
from  potential  liability  imder  the  Act  is 
inappropriate.  The  commenter  suggests 
that  the  Department's  proposal 
excluding  the  United  States  will  cause 
federal  employees  to  file  claims  under 
the  Black  Lung  Benefits  Act  rather  than 
the  Federal  Employees  Compensation 
Act  (FECA).  The  Department  disagrees; 
the  proposed  regulation  merely  codifies 
the  holding  of  the  Fourth  Circuit  in 
Eastern  Associated  Coal  Corp.  v. 
Director,  OWCP.  791  F.2d  1129  (4th 
Cir.1986).  The  court  in  that  case  held 
that  the  United  States  could  not  be 
considered  a  responsible  operator  based 
on  the  miner's  most  recent  employment 
as  a  federal  coal  mine  inspector.  To  the 
extent  that  such  employees  develop 
pneimioconiosis  as  a  result  of  previous 


coal  mine  employment,  they  must  be 
permitted  to  file  claims  under  the  Act. 
To  the  extent  that  they  are  injured 
during  the  course  of  their  federal 
employment,  FECA  provides  the 
appropriate  remedy.  The  Department 
does  not  agree  that  its  adoption  of  the 
Fourth  Circuit's  decision  in  Eastern 
Associated  Coal  will  result  in  an 
increase  in  unwarranted  claims  under 
the  Act. 

The  same  commenter  argues  that  the 
Department  cannot  relieve  state 
governments  of  their  liability  under  the 
Act,  and  that  the  Department's  approach 
under  the  Black  Lung  Benefits  Act  is 
inconsistent  with  its  approach  under  the 
Fair  Labor  Standards  Act.  The  comment, 
however,  fails  to  recognize  a 
fundamental  difference  between  the  two 
statutes:  the  Black  Lung  Benefits  Act 
contains  no  mention  of  states  as 
employers  subject  to  potential  liability 
for  black  lung  benefits,  while  the  Fair 
Labor  Standards  Act  explicitly  lists  state 
governments  eimong  the  "public 
agencies"  that  may  be  considered 
employers  for  FLSA  piuposes.  Supreme 
Coiut  caselaw  illustrates  the  importance 
of  this  distinction.  In  Gregory  v. 
Ashcroft,  501  U.S.  452  (1991),  the  Court 
considered  the  applicability  of  the  Age 
Discrimination  in  Employment  Act  to 
judges  employed  by  the  State  of 
Missouri.  The  Court  observed  that, 
although  the  Tenth  Amendment  to  the 
United  States  Constitution  did  not 
prohibit  Congress  from  exercising  the 
power  derived  from  the  Commerce 
Clause  with  respect  to  state 
governments,  "we  must  be  absolutely 
certain  that  Congress  intended  such  an 
exercise."  501  U.S.  at  464.  The  Fair 
Labor  Standards  Act  meets  this  test; 
Congress  clearly  intended  that  the  FLSA 
apply  to  public  agencies,  including  state 
governments.  In  the  absence  of  similar 
language  in  the  Black  Lung  Benefits  Act, 
however,  the  Department  cannot  seek  to 
hold  states  liable  for  the  payment  of 
black  limg  benefits. 

(c)  One  comment  states  that  the 
rebuttable  presimiption  of  exposure  to 
"coal  dust"  set  forth  in  subsection  (d)  is 
inconsistent  with  the  presumption  set 
forth  in  §  725.202  of  this  part.  The 
Department  agrees  that  the  two 
provisions  should  be  harmonized.  Both 
the  Third  and  Eleventh  Circuits  have 
agreed  that  the  Department's  use  of  the 
term  "coal  mine  dust"  in  §  725.202 
represents  a  permissible  reading  of  the 
Black  Lung  Benefits  Act.  Williamson 
Shaft  Contracting  Co.  v.  Phillips,  794 
F.2d  865,  870  (3d  Cir.  1986);  William 
Brothers,  Inc.  v.  Pate,  833  F.2d  261,  264 
(11th  Cir.  1987).  Congress  intended  that 
the  Black  Lung  Benefits  Act  provide 
compensation  for  any  "chronic  dust 


disease  of  the  limg  *  *  *  arising  out  of 
coal  mine  employment."  30  U.S.C. 
902(b).  The  Depaurtment  has  consistently 
interpreted  this  mandate  broadly,  by 
including  diseases  such  as  silicosis  in 
the  definition  of  the  term 
"pneujnoconiosis,"  provided  they  arise 
out  of  coal  mine  employment.  See  43  FR 
36825  (Aug'.  18. 1978).  The  Department 
accordingly  proposes  to  revise 
subsection  (d)  to  make  it  conform  with 
§  725.202,  and  to  revise  subsection 
(a)(2)(i)  to  ensure  the  consistent  use  of 
the  phrase  "coal  mine  dust." 

20  CFR  725.492 

(a)  One  commenter  suggests  that  the 
Department's  proposed  regulations 
would  require  the  purchaser  of  a  coal 
mine  company's  assets  in  a  bankruptcy 
proceeding  to  assume  the  bankrupt 
company's  black  lung  benefits 
liabilities,  and  that  this  provision  would 
destroy  the  coal  mining  industry  in 
Maryland.  The  Secretary's  regulations 
merely  repeat  the  language  of  the 
statute,  which  provides  that  successor 
operator  liability  may  arise  from 
"corporate  reorganizations"  and 
"liquidations,"  among  other  listed 
transactions.  30  U.S.C.  932(i)(3)(A).  The 
Department  is  not  free  to  disregard 
Congress'  explicit  intent  to  cover  a  wide 
variety  of  transactions  in  which  coal 
mine  assets  may  be  sold.  The  Act  and 
regulations  generally  impose  potential 
liability  on  a  successor  operator, 
however,  only  after  the  transfer  of  coal 
mine  assets  from  a  seller  that  has  failed 
to  secure  its  potential  liability  in 
violation  of  the  statutory  mandate  at  30 
U.S.C.  933(a);  if  the  seller  obtained 
black  limg  insurance,  a  purchaser  of  its 
coal  mine  assets  will  probably  not  face 
any  black  lung  liabilities  arising  frtim 
the  seller's  previous  operation  of  the 
mine. 

(b)  Another  commenter  observes  that 
the  Department's  regulations  would 
shift  liability  to  a  successor  operator, 
notwithstanding  the  fact  that  a  prior 
operator  that  had  gone  out  of  business 
had  insurance  to  cover  a  given  claim. 
The  Department  disagrees  that  the 
proposed  regulations  would  produce 
this  outcome.  The  Department's  first 
notice  of  proposed  rulemaking 
contained  an  example  in  an  attempt  to 
make  the  intent  of  the  regulation  dear. 
See  62  FR  3365  Qan.  22, 1997).  Indeed, 
the  regulations  specifically  provide  that 
a  prior  operator  shall  remain  liable  if  it 
meets  the  requirements  of  §  725.494, 

§  725.492(d).  See  also  §  725.493(b)(1). 
One  of  §  725.494's  requirements  is  that 
the  prior  operator  must  remain 
financially  capable  of  assiuning  liability 
for  the  payment  of  benefits.  An  operator 
is  deemed  capable  of  assiuning  liability 
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for  a  claim  if  it  obtained  insurance  and 
the  insurance  company  is  not  insolvent, 
§  725.494(e)(1).  Section  725.495  assigns 
liability  to  the  operator  that  most 
recently  employed  the  miner.  Thus,  if  a 
miner's  most  recent  employer  obtained 
insurance  and  subsequently  sold  its 
assets  or  dissolved  into  a  parent 
corporation,  section  725.495  would 
require  the  most  recent  employer's 
insiirer  to  assume  liability  for  any 
benefits  payable  to  the  claimant.  Only  if 
that  insurer  is  no  longer  solvent  will  the 
Department  seek  to  impose  liability  on 
a  successor  or  parent  corporation. 
Because  the  Department  believes  that 
the  regulations  are  clear  on  this  point, 
no  changes  have  been  made. 

20  CFR  725.493 

(a)  The  Department  has  made  a 
technical  change  to  the  language  of 
subsection  (a)(2)  to  make  the  regulation 
easier  to  read. 

(b)  One  comment  objects  to 
subsection  (a)(1)  as  an  attempt  to 
redefine  independent  contractors  and 
sole  proprietors  as  employees » in  order 
to  force  coal  mine  operators  to  assiune 
liability  for  any  benefits  payable  to 
those  individuals.  In  administering  the 
Black  Lung  Benefits  Act  for  the  past  25 
years,  the  Department  has  seen  coal 
mine  companies  use  a  variety  of 
financial  arrangements  in  an  effort  to 
avoid  liability  for  black  lung  benefits. 
These  have  included  the  designation  of 
all  miners  as  partners,  the  use  of  11- 
month  employment  contracts  with  an 
operator's  subsidiaries,  and  the 
establishment  of  separate,  imderfunded 
companies  to  provide  labor  to  a  coal 
mine  operator.  Subsection  (a)(1)  is 
intended  to  foreclose  those  efforts  by 
recognizing  a  broad  range  of 
emplo3mient  relationships  between  coal 
mine  companies  and  those  individuals 
who  actually  mine  coal.  By  proposing 
more  specific  language  defining  an 
"employment  relationship,"  the 
Department  hopes  to  ensiu^  that  coal 
mine  operators  provide  compensation  to 
all  their  employees  with  totally 
disabling  pneumoconiosis.  It  is  not  the 
Department's  intent,  however,  to 
redefine  "independent  contractor"  or 
"sole  proprietor"  simply  to  make  coal 
mine  operators  liable  for  those 
individuals'  benefits.  The  Department 
has  added  language  to  subsection  (a)(1) 
to  clarify  its  piupose,  and  invites 
comment  on  whether  the  proposed 
language  accomplishes  the  Department's 
intent. 

(c)  One  comment  suggests  that  the 
"control"  test  of  subsection  (a)(2)  is 
unconstitutional  insofar  as  it  creates 
federal  common  law.  The  comment 
contains  no  citation  to  specific 


precedent  and  no  further  explanation. 
The  comment  therefore  provides  the 
Department  with  an  insufficient  basis 
for  altering  the  proposal. 

20  CFR  725.494 

(a)  The  Department  has  made  several 
technical  changes  to  the  language  of  the 
proposed  regulation  to  make  the 
regulation  easier  to  read. 

(b)  One  comment  suggests  that  the 
presumptions  set  forth  in  subsections  (a) 
and  (e)  are  illegal  and  violate  the 
Supreme  Court's  decision  in  Greenwich 
Collieries.  The  Department's  authority 
to  create  regulatory  presumptions  is 
discussed  in  detail  elsewhere  in  this 
preamble.  The  Department  notes  that 
the  presumption  set  forth  in  the 
proposed  version  of  subsection  (a) 
merely  reflects  the  presumption 
currently  contained  in  §  725.493(a)(6). 
Subsection  (e)  is  not  a  presiunption  at 
all,  but  merely  a  recitation  of  the 
evidence  that  will  support  a  finding  that 
a  coal  mine  operator  is  financially 
capable  of  assuming  liability  for  the 
payment  of  benefits,  one  of  the 
Secretary's  prerequisites  for  naming  a 
company  a  potentially  liable  operator. 

(c)  One  miner  comments  that  the  only 
coal  mining  company  he  worked  for 
after  1969  is  now  bankrupt,  so  that  the 

§  725.494(d)  requirement  is  not  met  in 
his  case.  He  asks  where  that  leaves 
miners  like  him.  A  miner's  failure  to 
meet  this  requirement  has  no  impact  on 
his  potential  entitlement  to  benefits.  It 
merely  means  that  if  he  is  found 
entitled,  his  benefits  will  be  paid  by  the 
Black  Limg  Disability  Trust  Fund  rather 
than  a  coal  miner  operator  or  its  insurer. 

20  CFR  725.495 

Several  commenters  argue  that 
§  725.495  impermissibly  shifts  the 
burden  of  proof  as  to  the  identity  of  a 
responsible  operator  from  the 
Department  to  employers.  The 
commenters  state  that  the  proposed 
language  does  not  codify  cvurent  law, 
but  rather  the  unsuccessful  litigation 
position  advanced  by  the  Department  in 
Director.  OWCP  v.  Trace  Fork  Coal  Co.. 
67  F.3d  503  (4th  Cir.  1995).  In  its 
explanation  of  the  proposed  revision  of 
§  725.495,  the  Department 
acknowledged  that  its  proposal 
addressed  issues  not  resolved  by  the 
current  regulations.  62  FR  3364-65  (Jan. 
22, 1997).  The  commenters'  implication 
that  the  proposal  violates  the  Fourth 
Circuit's  decision,  however,  is  mistaken. 
In  Trace  Fork,  the  court  explicitly 
observed  that  "[t]he  Black  Lung  Benefits 
Act  and  its  accompanying  regulations 
do  not  specifically  address  who  has  the 
burden  of  proving  the  responsible 
operator  issue."  67  F.3d  at  507.  In  the 


absence  of  specific  guidance,  the  court 
concluded  that  the  Secretary  bore  this 
burden.  In  proposing  these  regulations, 
the  Department  is  not  violating  Trace 
Fork,  but  rather  filling  the  void  noted  by 
the  coxul.  The  Department's  prior 
explanation  in  its  original  proposal.  62 
FR  3363-65  (Jan.  22, 1997).  contains  a 
full  explanation  of  the  Department's 
proposed  changes. 

Subpart  H 

20  CFR  725.502 

(a)  Paragraph  (b)(1),  as  originally 
proposed,  made  monthly  benefits  due 
on  tbe  "first  business  day  of  the  month 
following  the  month  for  which  the 
benefits  are  payable."  62  FR  3412  (Jan. 
22, 1997).  Although  no  comments  were 
received  concerning  this  provision,  the 
Department  has  determined  that 
paragraph  (b)(1)  should  be  changed  to 
make  monthly  benefits  due  on  the 
fifteenth  calendar  day  of  the  month. 
This  change  reflects  current 
departmental  practice  with  respect  to 
the  payment  of  benefits  by  the  Trust 
Fimd.  The  change  will  promote 
consistency  on  the  part  of  the  Trust 
Fimd  and  operators  by  requiring  the 
payment  of  monthly  benefits  on  the 
same  schedule.  Thus,  the  change  will 
allow  uniform  claimant  expectation  as 
to  the  regular  date  of  payment, 
notwithstanding  the  identity  of  the 
payor. 

The  proposed  change  also  affects  the 
example  of  hypothetical  due  dates  for 
the  payment  of  benefits  contained  in  the 
initial  notice  of  proposed  rulemaking. 
62  FR  3366  (Jan.  22, 1997).  In  that 
example,  an  administrative  law  judge's 
order  awarding  benefits  issues  on 
August  15.  1996.  Under  paragraph 
(b)(1).  as  originally  proposed,  the 
operator  must  pay  the  monthly  benefits 
due  for  August  within  ten  days  after  the 
first  business  day  of  September  (i.e., 
September  10, 1996)  to  avoid  a  penalty: 
September  is  the  "month  following  the 
month  for  which  the  benefits  are 
payable."  Paragraph  (b)(1),  as 
reproposed,  would  require  the  operator 
to  pay  the  monthly  benefits  for  August 
within  ten  days  after  the  fifteenth  of 
September  to  avoid  the  late-payment 
penalty  [i.e.,  September  25. 1996).  As 
discussed  in  the  January  1997  preamble, 
retroactive  benefits  covering  the  period 
before  the  ALJ's  August  15, 1996,  award, 
will  not  be  due  imtil  the  district  director 
completes  the  computation  of  these 
amounts  and  notifies  the  parties.  Such 
notification  will  be  completed  within  30 
days  of  August  15, 1996. 

(b)  Several  comments  state  that 
imposition  of  the  twenty  percent 
penalty  for  failure  to  conunence  the 
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timely  pajrment  of  benefits  after  entry  of 
an  effective  award  is  unfair  and  punitive 
when  the  penalty  applies  to  an  award 
which  is  still  in  litigation.  The 
Department  disagrees.  The  Black  Lung 
Benefits  Act  incorporates  the  twenty 
percent  penalty  provision  of  the 
Longshore  and  Harbor  Workers' 
Compensation  Act,  33  U.S.C.  914(f),  as 
incorporated  by  30  U.S.C.  932(a).  The 
purpose  of  the  penalty  is  to  ensure 
prompt  compliance  by  an  employer 
with  its  benefits  obligations  under  the 
terms  of  an  award,  and  without  regard 
to  further  proceedings  involving  the 
claim.  See  43  FR  36815  (Aug.  18, 1978), 
§  725.607,  Discussion  and  changes  (a). 
The  existence  of  the  Black  Limg 
Disability  Trust  Fund  does  not  change 
that  purpose.  As  discussed  in  the  first 
notice  of  proposed  rulemaking,  62  FR 
3365-66  (Jan.  22,  1997),  only  some 
responsible  operators  commence  the 
payment  of  benefits  upon  entry  of  an 
award  when  further  proceedings  are 
pending;  even  fewer  pay  retroactive 
benefits.  Noncompliance  shifts  the 
burden  of  paying  interim  monthly 
benefits  to  the  Trust  Fund  to  ensiu«  the 
claimant  receives  benefits  until 
compliance  ensues,  or  the  litigation 
terminates  with  affirmation  of  the  award 
or  its  reversal.  Operators  therefore 
routinely  use  the  Trust  Fund  as  a 
sxirrogate  to  defer  liabilities  or  reduce 
the  risk  of  losing  interim  payments  in 
the  event  an  award  is  reversed,  and  the 
beneficiary  cannot  repay  the  interim 
benefits.  The  Department  recognizes  the 
fiscal  reasoning  behind  this  practice. 
Congress,  however,  imposed  primary 
responsibility  for  paying  benefits  on  the 
coal  mining  industry,  and  intended 
individual  operators  to  assume  liability 
to  the  maximum  extent  possible.  See 
genemlly  Old  Ben  Coal  Co.  v.  Luker,  826 
F.2d  688,  693  (7th  Cir.  1987),  quoting  S. 
Rep.  No.  209,  95th  Cong.,  1st  Sess.  9 
(1977).  Congress  created  the  Trust  Fund 
to  fulfill  two  limited  roles:  pay  claims 
for  which  no  individual  operator  could 
be  held  liable,  and  assiune  temporary 
liability  if  the  responsible  operator  fails 
or  refiases  to  pay.  26  U.S.C.  9501(d). 
With  respect  to  the  latter  role,  the  Fund 
acts  to  protect  the  claimant  by  ensuring 
the  continuous  and  timely  receipt  of 
benefits  until  the  operator  pays  or  the 
award  is  overturned.  This  objective  does 
not  extend  to  insulating  the  responsible 
operator  from  the  economic  risks  of 
paying  benefits  on  an  award  which 
might  ultimately  be  reversed.  Moreover, 
requiring  payment  of  benefits  on  a  non- 
final  award  does  not  infringe  the 
operator's  right  to  challenge  the  award. 
Section  725.502  simply  shifts  the 
economic  risk  that  the  initial  award  is 


incorrect  from  the  Trust  Fund  to  the 
operator.  The  operator  receives  adequate 
protection  of  its  interests  through  its 
right  to  develop  evidence  and 
participate  in  the  adjudication  process. 
Such  participation  gives  the  operator  a 
voice  in  the  merits  of  the  award  and  the 
opportunity  to  challenge  an  award  if  it 
disagrees  with  it.  Consequently,  the 
Department  believes  that  the  availability 
of  penalties  to  foster  prompt  compliance 
with  the  terms  of  an  award  is  warranted, 
even  if  the  operator  pursues  an  appeal. 
Section  725.502  implements  the 
Congressional  mandate  that  individual 
coal  mine  operators  bear  the  burden  of 
paying  benefits  whenever  liability 
exists. 

(c)  One  comment  objects  that 
Congress  never  intended  to  require  a 
responsible  operator  to  pay  retroactive 
benefits  before  an  award  becomes  final 
in  claims  filed  after  1981.  In  general,  the 
party  liable  for  the  payment  of  a  claim 
miist  pay  all  benefits  due  under  the 
terms  of  an  award  when  that  award 
becomes  effective.  Congress  has 
permitted  one  exception.  Under  26 
U.S.C.  9501(d)(1)(A),  the  Trust  Fund 
will  pay  benefits  on  a  claim  filed  after 
January  1, 1982  "only  for  benefits 
accruing  after  the  date  of  such  initial 
determination"  if  the  Fxmd  is  paying 
interim  benefits  on  behalf  of  an  operator 
who  has  not  made  a  payment  which  is 
due.  This  statutory  exception,  by  its 
language,  applies  only  to  the  Fimd,  and 
only  to  interim  benefits  payments.  In  aU 
other  situations,  the  claimant  is  entitled 
to  the  fuU  payment  of  benefits 
authorized  by  the  award  even4f 
litigation  continues.  If  payments  are 
withheld  by  the  operator  until  the 
award  becomes  final  in  a  post-1981 
claim,  the  operator  must  pay  interest  as 
well.  30  U.S.C.  932(d).  Conti'ary  to  the 
commenter's  view.  Congress  clearly 
intended  responsible  operators  to  pay 
retroactive  benefits  as  well  as  monthly 
benefits  immediately  when  a  claimant's 
entitlement  is  established  by  an 
effective  benefits  award. 

(d)  One  comment  objects  to  the 
requirement  in  paragraph  (b)(2)  that  an 
operator  must  pay  retroactive  benefits 
despite  continuing  litigation  over  the 
propriety  of  the  award  itself.  The 
commenter  argues  that  an  operator  has 
no  realistic  chance  of  recovering  the 
benefits  if  the  award  is  ultimately 
reversed,  and  suggests  the  Trust  Fund 
should  reimburse  an  operator  who  pays 
retroactive  benefits.  A  right  to  benefits 
established  by  an  award,  however, 
cannot  be  conditioned  on  the  likelihood 
the  operator  will  recover  the  benefits  if 
the  claimant  is  ultimately  foimd 
ineligible.  If  the  claimant  has  a  present 
right  to  receive  benefits,  then  the 


operator  must  pay  according  to  the 
terms  of  the  award  without  regard  to  the 
possibility  of  a  later  reversal.  The  terms 
of  the  award  include  all  benefits  to 
which  the  miner  is  entiUed,  including 
retroactive  benefits.  The  Department 
also  rejects  the  suggestion  that  the  Fund 
reimburse  any  operator  who  pays 
retroactive  benefits  but  thereafter 
defeats  the  claim.  The  Fimd  is  not 
authorized  to  reimburse  operators 
except  for  those  claims  for  which 
liability  has  transferred  to  the  Fimd 
pursuant  to  law.  See  26  U.S.C. 
9501(d)(6),  (7). 

(e)  One  comment  suggests  three 
additions  to  this  section:  (i)  a 
requirement  that  the  Trust  Fund  pay 
interim  benefits  if  a  responsible  operator 
obtains  a  stay  of  payments  pursuant  to 
33  U.S.C.  921(c),  as  incorporated  by  30 
U.S.C.  932(a),  until  the  stay  is  dissolved; 
(ii)  clarification  that  a  responsible 
operator  must  pay  benefits  during  the 
pendency  of  its  modification  petition 
imtil  the  petition  is  granted;  and  (iii) 
language  stating  that  an  administrative 
law  judge's  award  becomes  final  despite 
any  order  leaving  the  computation  of 
benefits  to  the  district  director.  No 
changes  are  necessary  in  response  to  the 
commenter's  suggestion,  (i)  The 
Department  agrees  that  the  Trust  Fimd 
must  pay  benefits  on  an  interim  basis  if 
the  operator  obtains  a  stay  of  payments. 
This  obligation  derives  from  Section 
9501  of  the  Internal  Revenue  Code, 
which  defines  the  Fund's  operation  and 
payment  obligations.  26  U.S.C.  9501. 
The  expenditures  which  the  Fund  may 
undertake  include  the  payment  of 
benefits  when  the  operator  liable  for 
benefits  "has  not  made  a  pajrment 
within  30  days  after  that  payment  is 
due[.l"  26  U.S.C.  9501(d)(l)(A)(ii).  If  an 
operator  obtains  a  stay  and  a  benefit 
payment  comes  due  diiring  the 
pendency  of  the  stay,  the  Trust  Fimd 
will  make  the  payment,  (ii)  Clarification 
of  an  operator's  benefits  obligation 
during  modification  proceedings  is 
unnecessary.  Section  725.502(a)(1)  is 
unambiguous:  "An  effective  order  shall 
remain  in  effect  unless  it  *  *  *  is 
superseded  by  an  effective  order  issued 
pursuant  to  §  725.310"  (regulation 
implementing  modification).  Once  an 
effective  order  exists  requiring  an 
operator  to  pay  benefits,  the  operator 
must  pay  until  that  order  is  overturned. 
Filing  a  modification  petition  does  not 
supersede  an  otherwise  effective  award. 
The  petition  merely  initiates  the  process 
to  reopen  the  award.  During  the 
pendency  of  the  modification 
proceedings  and  prior  to  entry  of  an 
effective  decision  on  modification,  the 
terms  of  the  existing  decision  prevail,    . 
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and  the  operator  must  pay  benefits  in 
compliance  with  that  decision,  (iii)  The 
commenter  cites  Keen  v.  Exxon  Corp., 
35  F.3d  226  {5th  Cir.  1994),  as  a 
potential  loophole  to  the  finality  of 
administrative  law  judge  decisions.  In 
Keen,  an  administrative  law  judge 
approved  a  claim  under  the  Longshore 
and  Harbor  Workers'  Compensation  Act, 
but  ordered  the  district  director  to 
calculate  the  amoimt  of  compensation 
due.  The  employer  paid  the  benefits 
within  ten  days  of  the  district  director's 
order  rather  than  the  administrative  law 
judge's  decision.  The  Court 
acknowledged  that  the  employer 
possessed  sufficient  information  to 
determine  for  itself  the  amoimt  of 
benefits  due,  rather  than  wait  for  the 
district  director's  findings.  The  Court, 
however,  stressed  that  the 
administrative  law  judge's  decision  was 
not  "final"  precisely  because  it  required 
the  district  director  to  make  the  actual 
computation.  No  change  in  the 
regulations  is  necessary  to  account  for 
the  practice  followed  by  the 
administrative  law  judge  in  Keen. 
Section  725.502(a)(2)  states  that  an 
administrative  law  judge's  order 
becomes  "effective"  when  it  is  filed  in 
the  office  of  the  district  director.  Once 
an  administrative  law  judge's  order  is 
effective,  benefits  are  due  under 
§  725.502(a)(1)  and  "shall  be  paid."  In 
any  event,  orders  akin  to  the  one  issued 
in  Keen  are  rarely,  if  ever,  used  in  the 
black  lung  program.  Awards  by 
administrative  law  judges  ordinarily 
identify  the  niunber  of  beneficiaries  and 
the  onset  date(s)  for  payment.  The 
amount  of  the  prospective  benefits  to  be 
paid  within  these  parameters  is  fixed  by 
law;  no  independent  computation  by 
the  district  director  is  therefore  needed. 
Moreover,  the  Department  has  already 
placed  the  burden  of  computing  the 
retroactive  benefits  on  the  district 
director  in  §  725.502(b)(2),  and  made 
clear  that  those  benefits  are  not  due 
imtil  the  district  director  issues  an  order 
setting  the  amoimt.  Since 
§  725.502(b)(1)  is  unambiguous  that 
prospective  benefits  must  commence  by 
a  date  certain  once  an  award  is  effective, 
the  operator  cannot  use  the  corollary 
order  for  retroactive  benefits  as  a  pretext 
to  avoid  paying  the  prospective  benefits. 

20  CFR  725.503 

Several  comments  take  issue  with  the 
Department's  treatment  of  the  date  from 
which  benefits  are  payable  in  cases  in 
which  a  factfinder  grants  modification 
on  the  ground  of  a  change  in  conditions. 
One  comment  urges  the  Department  to 
require  that  when  the  evidence  does  not 
establish  the  specific  month  in  which 
the  miner  became  totally  disabled  due 


to  pneumoconiosis,  benefits  be  made 
retroactive  to  the  date  of  the  adverse 
decision  that  was  the  subject  of 
modification.  Another  comment  states 
that  the  revised  proposal  permits  the 
payment  of  benefits  before  the  onset  of 
the  miner's  totally  disabling 
pneumoconiosis,  in  violation  of 
incorporated  provisions  of  the 
Longshore  Act. 

The  Department's  initial  proposal 
could  have  led  to  considerable  litigation 
as  to  the  date  from  which  benefits 
should  be  paid  in  change  of  condition 
cases.  The  Department  now  proposes  a 
different  method  to  determine  this 
commencement  date,  one  which  will 
give  preclusive  effect  to  an  earlier 
factfinder's  denial,  but  will  also  be 
relatively  easy  to  apply.  In  all  other 
successful  miners'  claims,  benefits  are 
awarded  as  of  the  month  of  onset  of  the 
miner's  totally  disabling 
pneumoconiosis.  If  that  month  cannot 
be  established,  benefits  are  payable  from 
the  month  in  which  the  miner  filed  his 
application,  based  on  the  logical 
premise  that  the  filing  date  would  be 
relatively  close  to  the  date  on  which  the 
miner  believed  that  he  was  entitled  to 
benefits.  This  method  has  worked  well 
in  the  adjudication  of  black  lung  claims 
in  general,  and  the  Department  is 
therefore  proposing  a  similar  method  for 
determining  the  commencement  date  in 
change  of  condition  cases.  Although 
every  effort  will  be  made  to  determine 
the  precise  date  on  which  the  miner 
became  totally  disabled  due  to 
pneumoconiosis,  the  date  on  which  the 
miner  requested  modification  of  a 
previous  denial  represents  an  equitable 
fallback  in  cases  in  which  the  evidence 
is  insufficient  to  resolve  the  issue.  In 
determining  the  commencement  date,  a 
factfinder  may  award  benefits  prior  to 
the  date  of  the  modification  request  only 
where  credible  medical  evidence 
demonstrates  that  the  miner's 
pneumoconiosis  became  totally 
disabling  prior  to  that  date.  In  no  event 
may  such  evidence  be  used  to  justify  an 
award  which  predates  the  effective  date 
of  the  most  recent  factfinder's  denial  of 
the  claim.  Conversely,  a  factfinder  may 
not  award  benefits  retroactive  to  the 
date  of  the  request  where  more  recent 
credible  evidence  demonstrates  that  the 
miner  did  not  become  totally  disabled 
until  a  later  date. 

20  CFR  725.515 

The  Department  did  not  propose 
revisions  to  §  725.515  in  its  initial 
notice  of  proposed  rulemaking,  62  FR 
3338  (Jan.  22, 1997).  The  Department 
has  since  determined  that  the  regulation 
should  be  amended  to  conform  it  to 
applicable  law.  Section  16  of  the 


Longshore  and  Harbor  Workers' 
Compensation  Act  prohibits  the 
garnishment  of  benefits,  33  U.S.C.  916; 
this  provision  is  incorporated  into  the 
Black  Lung  Benefits  Act.  30  U.S.C. 
932(a).  Section  725.515  implements 
section  16.  20  CFR  725.515.  In  1975. 
Congress  enacted  section  459  of  the 
Social  Security  Art,  42  U.S.C.  659.  to 
permit  the  garnishment  of  federal  pay 
and  benefits  for  alimony  and  child 
support  obligations.  Congress  thereafter 
amended  the  garnishment  provisions  in 
1977  to  clarify  their  applicability  to 
benefits  payments  made  by  the  federal 
government;  black  lung  benefits  were 
specifically  excluded  from  coverage. 
Congress  removed  the  exclusion, 
however,  in  1996  legislation,  which 
became  effective  on  February  22, 1997. 
Pub.  L.  No.  104-193,  §  362(d).  110  Stat. 
2247.  Thus,  black  lung  benefits  paid  by 
the  Black  Lung  Disability  Trust  Fund 
are  subjert  to  garnishment  for  child 
support  and  alimony.  The  Office  of 
Personnel  Management  (OPM)  is 
authorized  to  issue  garnishment 
regulations  for  the  Executive  Branch 
implementing  42  U.S.C.  659.  Exec. 
Order  No.  12,105,  43  FR  59.465  (Dec. 
19, 1978).  OPM  recently  amended  its 
regulations  to  conform  to  the  1996 
amendments  and  permit  garnishment  of 
federal  black  lung  benefits  paid  by  the 
Trust  Fund.  63  FR  14,756, 14.758 
(March  26. 1998)  (to  be  codified  at  5 
CFR  581.103(c)(6)).  Because  42  U.S.C. 
659  is  a  waiver  of  sovereign  immunity, 
however,  it  does  not  alter  any  anti- 
alienation  provision  governing 
payments  by  private  parties.  See 
ge'nerallv  Movie  v.  Director.  OWCP.  147 
F.3d  1116  (9th  Cir.  1998),  pet.  for  cert, 
filed,  No.  98-927  (Dec.  3, 1998)  (holding 
that  42  U.S.C.  659  authorizes 
garnishment  of  longshore  benefits 
payable  by  the  Special  Fund  to  satisfy 
beneficiary's  obligation  to  pay  alimony 
despite  33  U.S.C.  916.  which  applies 
only  to  private  employers  or  insurers). 
Consequently,  20  CFR  725.515  must  be 
amended  to  refiert  the  limitations  on 
the  coverage  of  section  16:  benefits 
payments  by  a  responsible  operator 
cannot  be  garnished  to  satisfy  alimony 
or  child  support  obligations,  while 
payments  which  are  the  liability  of  the 
Trust  Fund  can  be  garnished. 

20  CFR  725.533 

Section  725.533  was  not  among  the 
provisions  which  the  Department 
opened  for  comment  in  its  previous 
notice  of  proposed  rulemaking.  62  FR 
3341  (Jan.  22,  1997).  In  connection  with 
the  proposed  deletion  of  sertion 
725.403,  however,  which  governs  claims 
filed  under  section  415  of  the  Art,  30 
U.S.C.  925,  the  Department  proposes 
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corresponding  deletions  to  paragraphs 
(b)  and  (c)  of  section  725.533.  These 
paragraphs  govern  the  payment  of 
benefits  in  section  415  claims. 
Paragraphs  (dHg)  have  been 
redesignated  paragraphs  (bHe).  The 
Department  does  not  intend  to  alter  the 
rules  applicable  to  any  section  415 
claim  Uiat  may  still  be  in  litigation,  and 
20  CFR  725.533(b).  (c)  will  remain 
applicable  to  any  such  claim.  Parties 
interested  in  reviewing  section  725.533 
may  consult  earlier  editions  of  the  Code 
of  Federal  Regulations  or  the  Federal 
Register  in  which  the  regulation  was 
originally  published.  The  Department 
invites  comment  on  whether  section 
725.533  should  be  retained  in  the  Code 
of  Federal  Regulations. 

20  CFR  725.543 

Section  725.543  was  not  among  the 
provisions  which  the  Department 
opened  for  comment  In  its  previous 
notice  of  proposed  rulemaking,  62  FR 
3341  (Jan.  22, 1997),  and  the 
Department  did  not  receive  any 
comments  specifically  directed  to  this 
section.  The  Department  did  re<Jeive  a 
number  of  general  comments  critical  of 
the  application  of  the  criteria  used  to 
determine  whether  recoupment  of  an 
overpajrment  would  defeat  the  purposes 
of  tide  IV  of  the  Federal  Coal  Mine 
Health  and  Safety  Act  or  would  be 
against  equity  and  good  conscience. 
Although  the  Black  Lung  Benefits  Act 
incorporates  these  waiver  criteria  from 
the  Social  Security  Act,  30  U.S.C. 
923(b),  940,  incorporating  42  U.S.C. 
404(b),  §  725.543  currently  incorporates 
the  r^^ations  promulgated  by  the 
Social  Security  Administration  imder  its 
administration  of  Part  B  of  the  Black 
Lung  Benefits  Act.  Because  virtually  no 
new  applications  for  benefits  are  filed 
imder  Part  B,  it  is  imlikely  that  the  Part 
B  regulations  will  be  amended  to  reflect 
new  interpretations  of  the  statutory 
criteria  by  the  Social  Security 
Administration  and  the  federal  courts. 
In  fact,  the  Part  B  regulations  currentiy 
incorporated  in  §  725.543  which  define 
"fault,"  "defeat  the  purpose  of  title  IV," 
and  "against  equity  and  good 
conscience,"  §§  410.561b,  410.561c.  and 
410.561d,  were  last  published  in  the 
Federal  Register  in  1972.  By  contrast, 
the  regidations  governing  claims  imder 
Title  n  of  the  Social  Security  Act, 
contained  in  20  CFR  Part  404,  have  been 
amended  to  keep  pace  with  current  law. 
Accordingly,  the  Department  proposes 
to  amend  section  725.543  to  incorporate 
Social  Security's  more  current  standards 
for  establishing  waiver  of  recovery  of  an 
overpayment. 


20  CFR  725.544 

Section  725.544  was  not  among  the 
regulations  which  the  Department 
opened  for  comment  in  its  previous 
notice  of  proposed  rulemaking,  62  FR 
3341  (Jan.  22, 1997).  One  comment 
pointed  out,  however,  that  current  law 
allows  agencies  of  the  United  States  to 
compromise  claims  of  the  United  States 
government  of  not  more  than  $100,000. 
The  Department  proposes  to  amend  the 
regulation  to  reflect  this  change,  and  to 
delete  the  reference  to  the  Federal 
Claims  Collection  Act  of  1966,  which 
has  been  repealed.  The  relevant 
provision  governing  compromise  of 
claims  by  the  United  States  is  now 
codified  in  the  United  States  Code  at  31 
U.S.C.  3711. 

20  CFR  725.547 

(a)  The  original  proposal  extended  the 
right  to  seek  waiver  of  recovery  of  an 
overpayment  to  all  claimants,  without 
regard  to  whether  recovery  was  sought 
by  a  responsible  operator  or  the  Black 
Lung  Disability  Trust  Fimd.  Many 
commenters  urge  the  Department  to 
promulgate  rules  governing  recovery  of 
overpayments  based  on  the  incorporated 
provisions  of  the  Longshore  and  Harbor 
Workers'  Compensation  Act,  33  U.S.C. 
914(}).  922,  as  incorporated  by  30  U.S.C. 
932(a).  Piusuant  to  these  provisions, 
overpaid  amounts  may  be  recovered 
only  by  withholding  futiire  benefit 
payments.  Other  commenters  object  to 
the  proposal  on  the  ground  that  it  will 
make  more  difficult  operator  recovery  of 
overpayments.  The  policy 
considerations  governing  this  regulatory 
revision  were  fully  discussed  in  the 
Department's  original  proposal,  62  FR  at 
3366-3367  (Jan.  22, 1997),  and  the 
conunents  suggest  no  new  basis  for 
further  change. 

(b)  Several  comments  state  that  this 
rule  would  unconstitutionally  deprive 
operators  of  property  rights,  while  other 
comments  argue  that  it  would  deprive 
operators  of  an  effective  right  of  appeal. 
The  process  used  to  adjudicate 
applications  for  black  limg  benefits 
provides  coal  mine  operators  with  the 
right  to  notice  and  the  opportimity  for 

a  hearing  before  the  issuance  of  an 
effective  award,  the  only  award  which 
mandates  payment  by  a  coal  mine 
operator.  Federal  courts  have 
considered  similar  allegations  with 
respecf  to  the  entitlement  adjudication 
scheme  used  imder  the  Longshore  Act, 
a  scheme  identical  to  that  used  to 
adjudicate  claims  for  black  lung 
benefits,  and  have  unanimously 
concluded  that  the  Longshore  Act  does 
not  violate  employers'  constitutional 
rights.  Schmitt  v.  ITT  Federal  Electric 


Int'L,  986  F.2d  1103  (7th  Cir.  1993); 
Abbott  V.  Louisiana  Insurance  Guaranty 
Ass'n.,  889  F.2d  626  (5th  Cir.  1989), 
cert,  denied.  494  U.S.  1082  (1990). 
Because  the  Longshore  Act  is  even  more 
restrictive  regarding  an  employer's  right 
to  recover  an  overpayment  than  the 
Department's  proposed  black  lung 
benefits  regulations,  see  62  FR  3366 
(Jan.  22. 1997).  the  Department  does  not 
agree  that  the  proposed  scheme  is 
unconstitutional.  Similarly,  there  is  no 
constitutionally  recognized  right  of 
appeal.  As  under  the  Longshore  and 
Harbor  Workers'  Compensation  Act, 
operators  may  appeal  in  order  to  reduce 
their  future  benefit  obligations,  but 
success  on  appeal  does  not  necessarily 
mandate  the  repayment  of  all  previously 
paid  benefits.  Moreover, 
notwithstamding  the  proposal,  coal  mine 
operators  may  seek  recoupment  of  any 
overpaid  amounts.  In  fact,  they  are 
entitled  to  repayment  provided  the 
claimant  is  not  entitled  to  waiver.  These 
waiver  provisions  have  been  used  by  the 
Department  throughout  its 
administration  of  Part  C  of  the  Act  to 
determine  whether  an  overpaid 
claimant  must  repay  amounts  owed  the 
Black  Lung  Disability  Trust  Fund.  The 
Department's  experience  clearly 
demonstrates  that  application  of  these 
waiver  criteria  does  not  wholly 
foreclose  the  recoupment  of  overpaid 
amounts. 

(c)  One  conunent  states  that  the 
Department's  legal  analysis  of  the 
overpayment  issue  neglected  §  430  of 
the  Black  Lung  Benefits  Act.  30  U.S.C. 
940.  Section  430  provides  that  the 
provisions  of  the  Black  Lung  Benefits 
Act  of  1972,  the  Black  Lung  Benefits 
Reform  Act  of  1977,  and  the  Black  Lung 
Benefits  Amendments  of  1981 
applicable  to  Part  B  of  the  Black  Lung 
Benefits  Act  shall  also  apply,  as 
appropriate,  to  Part  C  of  the  Act.  None 
of  these  statutory  enactments  prohibits 
the  Department  from  applying  the  same 
waiver  criteria  to  the  recoupment  of 
overpaid  amounts  by  both  operators  and 
the  Black  Lung  Disability  Trust  Fund. 

(d)  Several  comments  address  the  test 
used  to  determine  whether  or  not 
claimants  are  entitled  to  waiver  of 
recoupment,  §§  725.542,  725.543.  The 
Department  also  heard  considerable 
testimony  at  both  hearings  on  the 
overpayment  issue.  The  Department 
does  not  contemplate  changing  the  legal 
test  for  waiver  since  it  is  based  on 
statutory  language  incorporated  into  the 
BLBA  from  the  Social  Security  Act,  30 
U.S.C.  923(b),  940,  incorporating  42 
U.S.C.  404(b).  The  Department  has 
altered  §  725.543  to  make  the 
Department's  interpretation  of  these 
criteria  consistent  with  the  current 
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Social  Security  Administration 
standards. 

20  CFR  725.548 

In  both  its  ciurent  version  and  the 
Department's  proposed  revision,  section 
725.547  is  titled  "Applicability  of 
overpayment  and  underpayment 
provisions  to  operator  or  carrier." 
Despite  this  title,  the  regulation  contains 
two  paragraphs,  (c)  and  (d),  that  are 
intended  to  apply  to  overpajonent  and 
imderpayment  issues  regardless  of 
whether  the  Black  Lung  Disability  Trust 
Fund  or  a  responsible  operator  is  liable 
for  the  payment  of  benefits.  These 
paragraphs  authorize  the  district 
director  to  enter  appropriate  orders  to 
protect  the  rights  of  the  parties  with 
regard  to  overpayments  or 
underpayments,  and  provide  that 
disputes  arising  out  of  such  orders  are 
to  be  resolved  using  the  same 
procedures  used  to  resolve  entitlement 
and  liability  issues.  In  reviewing  its 
proposed  revision  to  section  725.547, 
the  Department  realized  that  the  title  of 
the  regulation  might  mislead  parties 
into  believing  that  paragraphs  (c)  and 
(d)  are  applicable  only  in  cases 
involving  responsible  operator  liability. 
Because  the  Department  intends  that  the 
same  procedures  be  used  to  adjudicate 
overpayment  and  underpayment  issues 
regardless  of  the  liable  party,  the 
Department  proposes  that  paragraphs  (c) 
and  (d)  be  relocated  in  a  separate 
regulation  with  a  more  general  title. 
Consequently,  the  Department  proposes 
the  addition  of  section  725.548,  titled 
"Procediues  applicable  to  overpayments 
8md  underpayments." 

Subpart  I 

20  CFR  725.606 

(a)  Paragraph  (c),  as  originally 
proposed,  contains  a  typographical 
error.  In  the  first  sentence,  the  second 
reference  to  paragraph  (a)  should  be  a 
reference  to  paragraph  (b).  Paragraph  (b) 
describes  the  amount  of  negotiable 
securities  which  an  employer  must 
deposit  with  a  Federal  Reserve  Bank  to 
sectue  the  payment  of  benefits. 

(b)  One  comment  disagrees  generally 
with  the  requirement  for  post-award 
security  by  coal  mine  construction 
employers,  and  the  imposition  of 
persoiial  benefits  liability  on  certain 
corporate  officers  if  the  employer  fails  to 
obtain  security.  The  objection  to  post- 
award  security  is  unfounded  because 
the  Black  Lung  Benefits  Act  authorizes 
it.  Any  operator  of  a  coal  mine,  as 
defined  by  30  U.S.C.  802(d),  is  required 
to  obtciin  instuance  or  qualify  as  a  self- 
insurer  to  ensure  its  financial  ability  to 
meet  its  potential  benefits  liabilities.  30 


U.S.C.  933(a).  Section  422(b)  excepts 
certain  employers  engaged  in  coal  mine 
construction  or  transportation  firom 
these  requirements,  provided  they  are 
not  also  operators  of  coal  mines.  30 
U.S.C.  932(b).  The  exception  effectively 
permits  these  employers  to  confront 
their  liabilities  as  they  occur  on  a  claim- 
by-claim  basis,  rather  than  anticipate 
funding  for  their  liabilities  through 
insiuance  or  self-insuring.  Section 
422(b),  however,  further  states:  "Upon 
determination  by  the  Secretary  of  the 
eligibility  of  the  employee,  the  Secretary 
may  require  [a  coal  mine  construction  or 
transportation]  employer  to  secure  a 
bond  or  otherwise  guarantee  the 
payment  of  such  benefits  to  the 
employee."  30  U.S.C.  932(b).  Although 
these  employers  need  not  insure 
themselves  against  prospective  liability, 
they  may  be  required  to  secure  benefits 
once  a  claim  is  awarded.  If  the  employer 
fails  or  refuses  to  obtedn  seciuity  for  an 
existing  award  after  being  ordered  to  do 
so,  that  employer  is  no  different  than  a 
coal  mine  operator  who  does  not  fulfill 
its  legal  obligation  to  insure  or  self- 
insure  its  potential  liability  for  future 
awards.  VVhile  the  statute  provides 
several  coercive  remedies  against  such 
employers,  section  423(d)(1)  also 
auth(»izes  the  Department  to  impose 
liability,  in  the  case  of  a  corporation,  on 
its  president,  secretary  and  treasurer  for 
any  benefits  which  accrue  diuing  the 
period  of  the  corporation's  dereliction. 
No  reason  exists  to  treat  corporate 
officers  of  a  construction  or 
transportation  firm  differently  from 
corporate  officers  of  a  coal  mine 
operator.  In  either  case,  the  employer  is 
legally  required  (by  the  statute  or 
Secretary's  order)  to  seciue  its  liability, 
and  has  failed  to  satisfy  that 
requirement.  Section  423(d)(1)  simply 
provides  the  Department  with  one  tool 
to  enforce  the  liable  employer's 
obligation. 

The  same  commenter  also  states  that 
proposed  §  725.606  addresses  a 
nonexistent  problem  because  the 
construction  industry  already  complies 
with  its  obligations.  The  commenter's 
observation  does  not  provide  a  legal 
basis  for  excluding  construction 
companies  from  the  employer 
commimity  subject  to  security 
requirements  imposed  by  statute.  The 
original  notice  of  proposed  rulemaking, 
62  FR  3367-3368  (Jan.  22,  1997), 
describes  the  Department's  objectives 
for  improving  and  clarifying  the 
operation  of  the  seciuity  provisions.  The 
possible  absence  of  a  significant 
problem  does  not  relieve  the 
Department  of  its  responsibility  to 
identify  all  parties'  obligations  imder 


the  Black  Lung  Benefits  Act  and  to  set 
forth  more  efficient  procedures  to 
enforce  them. 

(c)  One  comment  supports  requiring 
the  posting  of  security  for  the  payment 
of  benefits  by  coal  mine  construction 
and  transportation  employers. 

Subpart  f 

20  CFR  725.701 

(a)  A  number  of  commenters  objected 
to  the  Department's  initial  proposal 
governing  the  compensability  of 
medical  benefits,  because  it  included  a 
rebuttable  presiunption  that  if  a  miner 
receives  treatment  for  a  pulmonary 
disorder,  that  disorder  is  caused  or 
aggravated  by  the  miner's 
pneumoconiosis.  62  FR  3423  (Jan.  22, 
1997).  Several  commenters  argued  that 
this  presumption  would  impose 
significantly  greater  costs  on  responsible 
operators  and  result  in  the  payment  of 
medical  bills  related  to  smoking.  Others 
ar^ed  that  the  Department  had  no 
authority  to  promulgate  such  a 
presumption  and  that  the  presiunption 
was  medically  unsoimd.  liie 
Department  disagrees  and  believes  that 
the  proposed  presumption  is  both 
appropriate  and  necessary. 

la  its  initial  notice  of  proposed 
rulemaking,  the  Department  cited  the 
Fourth  Circuit's  decision  in  Doris  Coal 
Co.  V.  Director,  OWCP,  938  F.2d  492 
(4th  Cir.  1991),  in  support  of  its 
proposal  to  codify  a  rebuttable 
presumption  that  treatment  that  a  miner 
receives  for  a  pulmonary  condition,  as 
described  in  §  725.701,  represents 
treatment  for  the  miner's 
pneumoconiosis  and  therefore  is 
compensable.  As  proposed,  this 
presumption  would  be  available  only  to 
miners  who  have  established  their  total 
disability  due  to  pneumoconiosis 
arising  out  of  coal  mine  employment 
and  are  therefore  already  entitied  to 
monthly  cash  benefits.  The  presumption 
would  also  apply  only  to  treatment, 
enumerated  in  the  regulation,  for  a 
pulmonary  disorder.  The  presumption 
could  be  rebutted  by  evidence 
demonstrating  that  the  condition  for 
which  the  miner  received  treatment  was 
unrelated  to,  and  was  not  aggravated  by, 
the  miner's  pneumoconiosis. 

Since  publication  of  the  Department's 
initial  notice  of  proposed  rulemaking, 
the  Sixth  Circuit  has  also  issued  a 
decision  addressing  the  compensability 
of  medical  expenses  incurred  as  a  result 
of  treatment  for  totally  disabling 
pneumoconiosis.  In  Glen  Coal  Co.  v. 
Sea7s,  147  F.3d  502  (6th  Cir.  1998).  a 
majority  of  the  panel  (Judges  Dowd  and 
Boggs)  held  that  the  administrative  law 
judge  and  the  Benefits  Review  Board 
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had  erred  in  applying  the  Doris  Coal 
presumption  to  a  miner  whose  coal 
mine  employment  took  place  within  the 
jurisdiction  of  the  Sixth  Circuit. 
Although  Judge  Dowd's  majority 
opinion  would  have  invalidated  the 
presumption  on  a  number  of  grounds, 
including  its  inconsistency  with 
Congressional  intent  underlying  the 
BLBA.  see  147  F.3d  at  513.  Judge 
Boggs's  concurrence  (necessary  for  the 
majority's  holding)  did  not  extend  so 
far.  Instead,  Judge  Hoggs  specifically 
noted  that  he  would  "agree  with  the 
dissent  (and  disagree  with  Judge  Dowd) 
that  it  would  not  necessarily  contravene 
Greenwich  Collieries  for  the  Secretary  to 
adopt  a  regulation  shifting  the  burden  of 
production  in  the  manner  of  Doris 
Coal."  Id.  at  517.  Finally,  Judge  Moore's 
concurring  and  dissenting  opinion 
would  have  upheld  the  Doris  Coal 
presumption  on  deference  groimds. 

Recently,  the  Fourth  Circuit  clarified 
the  presiimption  it  created  in  Doris 
Coal.  In  Gulfs'  Western  Indus,  v.  Ling, 
_F.3d_,  1999  WL  149851  {4th  Cir. 
Mar.  19. 1999),  the  court  held  that  the 
Doris  Coal  presumption  does  not  shift 
the  burden  of  persuasion  to  the 
employer  to  prove  that  the  miner's 
respiratory  or  pulmonary  treatment  was 
not  related  to  black  lung  disease.  Rather, 
the  burden  of  proving  that  the  medical 
expense  is  covered  by  the  black  lung 
benefits  award  remains  always  on  the 
miner.  The  Doris  Coal  prestunption 
simply  eases  the  miner's  initial  burden 
by  allowing  the  miner  to  present  a  bill 
for  treatment  of  his  respiratory  or 
pulmonary  disorder  or  related 
symptoms.  If  the  employer  then 

produces  credible  evidence  that  ttie 
treatment  is  rendered  for  a  pulmonary 
disorder  apart  from  those  previously 
associated  with  the  miner's  disability,  or  is 
beyond  that  necessary  to  effectively  treat  a 
covered  disorder,  or  is  not  for  a  pulmonary 
disorder  at  all,  the  mere  existence  of  a 
medical  bill,  without  more,  shall  not  carry 
the  day.  The  burden  of  persuading  the 
factfinder  of  the  validity  of  the  claim  remains 
at  all  times  with  the  miner. 

1999  WL  149851  at  *5. 

The  Department  believes  that  black 
lung  benefit  claims  adjudication  should 
vary  as  little  as  possible  from  circuit  to 
circuit,  and  consequently  has  proposed 
a  regulatory  presumption  that  would 
apply  nationwide.  Like  any  agency, 
however,  the  Department  may  only 
promulgate  a  regulatory  presimiption 
when  there  exists  a  rational  connection 
between  the  proven  facts  and  the 
presumed  facts.  Chemical 
Manufacturers  Association  v. 
Department  of  Transportation,  105  F.3d 
702,  705  (D.C.  Cir.  1997);  NLRB  v. 
Baptist  Hosp..  Inc..  442  U.S.  773,  787 


(1979).  The  proposed  §  725.701 
presumption  woiUd  arise  only  after  the 
miner  establishes  that  he  suffers  fi'om 
totally  disabling  pneimiocohiosis  arising 
out  of  coal  mine  employment,  a  fact  that 
must  be  considered  conclusively  proven 
absent  a  successful  request  for 
modification  from  the  responsible 
operator  or  fund.  In  addition,  before 
invocation  of  the  presumption,  the 
miner  must  show  that  he  received 
medical  treatment  within  the  scope  of 
§  725.701  for  a  respiratory  or  pulmonary 
condition.  Thus,  prior  to  invocation  of 
this  presumption,  the  miner  has 
demonstrated  by  means  of  credible 
medical  evidence  that  he  suffers  from  a 
compensable  total  disability.  In 
addition,  the  miner  has  established  that 
he  received  treatment  covered  by  the 
proposed  regulation  for  a  pulmonary 
disorder.  The  Department's  proposal 
would  presume  oidy  one  fact:  that  the 
pulmonary  treatment  for  which  the 
miner  seeks  payment  was  for  his 
already-established  totally  disabling 
pneimioconiosis. 

The  Department's  proposed  definition 
of  pneumoconiosis  demonstrates  the 
rational  connection  between  the  facts 
the  miner  must  prove  and  the  resulting 
presumption.  Pursuant  to  proposed 
§  718.201,  which  has  been  endorsed  by 
the  National  Institute  of  Occupational 
Safety  and  Health,  a  miner  who  has 
established  the  existence  of 
pneumoconiosis  has  necessarily 
established  that  he  suffers  from  a 
"chronic  pulmonary  disease  or 
respiratory  or  pulmonary  impairment 
significantly  related  to,  or  substantially 
aggravated  by,  dust  exposure  in  coal 
mine  employment."  §  718.201(b);  see 
also  20  CFR  718.201  (1998). 
Consequently,  any  treatment  for  the 
miner's  compromised  respiratory  or 
pulmonary  condition  suggests,  even  if  it 
does  not  conclusively  demonstrate,  that 
the  miner's  previous  dust  exposiue  has 
contributed  to  the  need  for  that 
treatment.  In  addition,  the  miner's  proof 
that  he  is  totally  disabled  due  to 
pneumoconiosis  establishes  that  his 
pneumoconiosis  is  a  substantially 
contributing  cause  of  his  total  disability. 
§  718.204(c).  This  fact  also  suggests  that 
the  treatment  of  the  miner's  respiratory 
or  pulmonary  system  is  made  necessary 
by  his  pneumoconiosis.  Finally,  the 
Department  notes  that  it  receives  12,000 
to  15,000  medical  bills  per  week,  most 
of  which  are  for  relatively  small 
amounts.  $25.00  to  $75.00.  The 
Department  must  process  these  claims 
in  a  cost  effective  and  prompt  manner. 
The  Department  believes  that  it  would 
be  unreasonable  to  require  miners  to 
prove  that  each  treatment  expense  is  for 


pneumoconiosis  when:  (1)  Each  miner 
has  already  proven  that  he  is  totally 
disabled  by  pneimioconiosis  arising  out 
of  coal  mine  employment;  (2)  the  bills 
are  for  treatment  of  a  pulmonary 
disorder,  and  (3)  the  biUs  are  generally 
for  relatively  small  amounts.  In  such 
circimistances,  the  Department  believes 
it  appropriate  to  presume  that  the 
miner's  treatment  for  a  pidmonary 
disorder  is  treatment  for 
pneumoconiosis.  The  Department  also 
believes  it  appropriate  to  require  coal 
mine  operators  to  produce  credible 
evidence  that  the  disorder  being  treated 
is  neither  related  to  nor  aggravated  by 
pneumoconiosis  in  order  to  escape 
liability.  The  Department  does  not 
agree,  however,  that  the  presumption 
will  require  operators  to  pay  for  medical 
treatment  attributable  to  smoking  alone. 
Operators  remain  free  to  rebut  the 
presiunption  in  such  cases  with 
appropriate  medical  evidence. 

(b)  "The  Department  proposes  to  delete 
the  reference  in  subsection  (b)  to 
"ancillary  pulmonary  conditions."  In 
light  of  the  confusion  reflected  in  Judge 
Dowd's  majority  opinion  in  Sea7s,  and 
given  the  broad  statutory  and  regulatory 
definition  of  the  term 
"pnemnoconiosis,"  the  Department 
does  not  believe  that  this  language  is 
necessary.  The  proposed  revision  is  not 
intended  to  narrow  the  scope  of  medical 
benefits  available  under  the  Black  Lung 
Benefits  Act.  Under  subsections  (b)  and 
(c),  a  broad  range  of  medical  services 
and  supplies  will  be  considered 
necessary  for  the  treatment  of  a  miner's 
pneumoconiosis.  The  proposed 
presumption  in  subsection  (e)  vdll 
further  ensure  that  miners  wbo  have 
been  determined  to  be  totally  disabled 
due  to  pneumoconiosis  are 
compensated  for  any  medical  service  or 
supply  necessary  for  the  treatment  of  a 
pidmonary  condition  unless  the 
responsible  operator  or  fimd  can  prove 
that  the  medical  service  or  supply  was 
not  for  a  covered  pidmonary  disorder  as 
defined  in  §  718.201.  In  order  to  further 
clarify  the  Department's  intent,  the 
Department  proposes  to  revise  the 
language  in  subsection  (e)  by  replacing 
the  word  "treatment"  wiUi  the  phrase, 
"medical  service  or  supply."  This 
change  is  intended  to  ensure  that  the 
subsection  (e)  presumption  covers  any 
medical  supply  or  service  that  may  be 
considered  necessary  under  subsections 
(b)  and  (c). 

The  Department  also  proposes  to 
amend  the  language  in  subsection  (f)  to 
clarify  its  intent.  Evidence  which  is 
inconsistent  with  the  established  facts 
underlying  the  miner's  entitlement  to 
benefits  cannot  be  used  to  show  that  the 
treatment  is  not  compensable.  An 
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attempt  to  use  such  evidence  in  this 
context  would  amount  to  impermissible 
relitigation  of  facts  which  have  been 
finally  determined.  In  determining 
whether  the  treatment  is  compensable,  a 
treating  physician's  opinion  may  be 
entitled  to  controlling  weight  pursuant 
to  §  718.104(d).  In  addition,  a  finding 
that  a  particular  medical  service  or 
supply  is  not  compensable  shall  not 
otherwise  affect  the  miner's  entitlement 
to  benefits. 

20  CFR  Part  726— Black  Lung  Benefits; 
Requirements  for  Coal  Mine  Operators' 
Insurance 

Subpart  A — General 

20  CFR  726.8 

(a)  In  the  initial  notice  of  proposed 
rulemaking,  the  Department  proposed 
new  definitions  of  "employ"  and 
"emplojnnent"  which  apply  to  both  Part 
725  and  726.  See  62  PR  3410 

(§  725.493(a)(1)),  3426  (§  726.8(d))  (Jan. 
22, 1997).  The  definitions  were 
identical.  For  the  reasons  set  forth  in  the 
response  to  comments  concerning 
§  725.493(a)(1),  the  Department  has 
determined  that  more  specific  language 
defining  "employment"  is  appropriate 
to  clarify  its  purpose.  The  same  change 
is  incorporated  into  §  726.(8)(d)  for  the 
same  reason. 

(b)  One  comment  contends  that 
section  726.8(d)  is  "illegally"  retroactive 
in  operation  and  creates  imfunded 
liabilities  for  insurance  carriers  by 
expanding  coverage.  For  the  reasons  set 
forth  in  the  response  to  comments 
concerning  §  725.2,  the  Department  does 
not  believe  thatthe  retroactive 
application  of  regulatory  changes  is 
prohibited,  or  the  instrument  for  the 
creation  of  additional  liability. 

The  same  commenter  also  states  that 
the  proposed  regulatory  definitions 
intrude  on  insurance  functions  reserved 
for  the  states.  Because  the  commenter 
does  not  cite  any  legal  authority  or 
identify  which  state  functions  the    . 
proposed  regulation  affects,  the 
Departmeot  is  unable  to  determine  the 
conunenter's  precise  concerns. 
Moreover,  the  Seventh  Circuit  has  held 
that  the  Black  Limg  Benefits  Act 
"specifically  relates  to  the  business  of 
insurance  and  therefore  does  not 
implicate  the  McCarran-Ferguson  Act," 
15  U.S.C.  1012,  which  confers  primacy 
on  state  law  for  the  regulation  of  the 
insurance  industry  unless  a  conflicting 
federal  statute  specifically  provides 
otherwise.  Lovilia  Coal  Co.  v.  Williams, 
143  F.3d  317,  325  (7th  Cir.  1998).  The 
conunenter's  objection  therefore 
provides  no  basis  for  the  further 
revision  of  this  regulation. 

(c)  Two  comments  state  that  the 
proposed  definitions  are  overbroad  and 


make  impossible  the  identification  of 
which  employees  are  covered  by  an 
insurance  poUcy.  The  Department 
disagrees.  The  definition  of  "employee" 
must  be  read  in  context  with  the 
definition  of  "miner"  in  §  725.202.  Only 
coal  miners  (and  their  survivors)  are 
entitled  to  benefits  under  the  Black 
Lung  Benefits  Act,  and  only  those 
individuals  are  of  concern  to  an 
insurance  carrier  writing  a  policy  under 
the  Act.  In  determining  whether  a 
particular  employee  is  covered  by  the 
insurance  policy,  the  insurer  must 
determine  wheUier  the  individual  is  a 
"miner"  as  defined  by  the  Act  and 
§  725.202.  The  insurer  therefore  must 
conduct  a  thorough  investigation  of  the 
employer's  business,  the  natiu-e  of  the 
contacts  with  the  coal  mining  industry, 
and  the  type  of  work  each  employee 
performs.  This  information  will  provide 
the  basis  for  calculating  the  premium 
necessary  for  full  coverage  of  the 
employer's  potential  liabilities.  The 
biu-den  of  covering  the  responsible 
operator's  liability  and  obtaining  an 
appropriate  premiiun  rests  on  the 
insxuer.  See  Lovilia  Coal  Co.  v. 
Williams,  143  F.3d  317,  323  {7th  Cir. 
1998)  (holding  that  insurance  carrier 
must  cover  operator's  entire  liability 
under  the  Act  and  "bears  the  burden  of 
collecting  proper  premiimis  for  all 
covered  miners.").  Finally,  the 
Department  notes  that  the  goal  of  broad 
insurance  coverage  for  employees 
implements  Congress'  express  intent  to 
hold  the  coal  mine  operator  community 
liable  for  individual  claims  to  the 
maximum  extent  possible.  See  S.  Rep. 
No.  95-209,  reprinted  in  Comm.  On 
Education  and  Labor,  House  of 
Representatives,  96th  Cong.,  "Black 
Lung  Benefits  Reform  Act  and  Black 
Lung  Benefits  Revenue  Act  of  1977" 
(Comm.  Print)  at  612.  Section  726.8(d) 
reflects  the  Department's  policy  to 
vigorously  effectuate  that  intent. 
Because  an  insurance  carrier  assumes 
the  responsibility  for  benefits  ascribed 
to  its  insiued  operator,  that 
responsibility  must  encompass  every 
employee  of  the  operator  who  qualifies 
as  an  eligible  miner  under  the  Act. 
Williams,  143  F.3d  at  323;  see  also 
National  Mines  Corp.  v.  Carroll,  64  F.3d 
135. 140  {3d  Cir.  1995);  Tazco,  Inc.  v, 
Director,  OWCP,  895  F.2d  949.  951  (4th 
Cir.  1990). 

Subpart  C 

20  CFR  726.3 

Section  726.3  was  not  among  the 
regulations  which  the  Department 
opened  for  comment  in  its  previous 
notice  of  proposed  rulemaking.  62  FR 
3350  Qan.  22, 197).  In  reviewing  the 
current  proposal  for  publication,  the 


Office  of  the  Federal  Register  requested 
that  the  Department  revise  paragraph  (b) 
in  order  to  clarify  how  cases  will  be 
treated  when  the  regulation  in  Part  726 
appear  to  conflict  with  regulations 
incorporated  from  725.  This  revision  is 
not  intended  to  make  any  substantive 
change  in  the  regulation.  In  addition, 
the  Department  is  removing  references 
to  Parts  715  and  720  from  paragraph  (a). 
Those  parts  were  repealed  in  1978,  43 
FR  36772  (Aug.  18, 1978),  and  the 
regulations  they  contained  should  no 
longer  be  considered  applicable  to  Part 
726. 

Subpart  C 

20  CFR  726.203 

Section  726.203  was  not  among  the 
regulations  which  the  Department 
opened  for  comment  in  its  previous 
notice  of  proposed  rulemaking.  62  FR 
3341  (Jan.  22, 1997).  At  the  Washington, 
D.C.  hearing,  however,  the  Department 
heard  testimony  indicating  that  the 
insurance  industry  has  used  a  different 
version  of  the  endorsement  contained  in 
subsection  (a)  since  1984.  An  insurance 
industry  representative  testified  that  the 
change  was  "acknowledged  by  the 
department  as  language  acceptable  for 
securing  workers  compensation  under 
the  federal  Act."  Transcript,  Hearing  on 
Proposed  Changes  to  the  Black  Lung 
Program  Regulations,  July  22,  1997,  p. 
127  (testimony  of  Robert  Dorsey).  In  its 
written  comments,  the  insurance 
industry  noted  that  after  notification  of 
changes  in  the  insurance  policy 
language,  "the  Department  agreed  that 
the  new  endorsements  were 
acceptable."  The  version  provided  by 
the  insurance  industry  states  as  follows: 

This  endorsement  applies  only  to 
work  in  a  state  shown  in  the  Schedule 
and  subject  to  the  Federal  Coal  Mine 
Health  and  Safety  Act  of  1969  (30  USC 
Sections  931-942).  Part  One  (Workers 
Compensation  Insurance)  applies  to  that 
work  as  though  that  state  were  shown  in 
item  3. A.  of  the  Information  Page. 

The  definition  of  workers 
compensation  law  includes  the  Federal 
Coal  Mine  Health  and  Safety  Act  of 
1969  (30  U.S.C.  Sections  931-942)  and 
any  amendment  to  that  law  that  is  in 
effect  diu'ing  the  policy  period. 

Part  One  (Workers  Compensation 
Insurance),  section  A.2..  How  This 
Insurance  Applies,  is  replaced  by  the 
following: 

Bodily  injury  by  disease  must  be  caused  or 
aggravated  by  the  conditions  of  your 
employment.  The  employee's  last  day  of  last 
exposure  to  the  conditions  causing  or 
aggravating  such  bodily  injury  by  disease 
must  occur  during  the  policy  period  or,  when 
the  last  exposure  occurred  prior  to  July  1, 
1973,  a  claim  based  on  that  disease  must  be 
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first  filed  against  you  during  the  policy 

period  shown  in  item  2  of  the  Information 

Page. 

Schedule 

State 

Following  the  hearing,  the 
Department  searched  its  records. 
Although  those  records  reflect  a  meeting 
with  a  representative  of  the  insurance 
industry  in  1984.  the  Department  was 
unable  to  find  any  dociunent 
authorizing  the  use  of  the  different 
endorsement.  If  the  insurance  industry 
has  such  a  dociunent  in  its  files,  the 
Department  requests  that  it  send  it  to 
James  L.  DeMarce  at  the  address  listed 
in  this  notice.  In  addition,  to  allow 
thorough  evaluation  of  the  endorsement 
the  industry  now  suggests,  the 
insurance  industry  shoidd  supply  the 
Department  with  a  copy  of  the 
insurance  policy  to  which  the 
endorsement  is  attached.  Finally, 
although  it  is  not  currenUy  proposing 
revision  of  §  726.203,  the  Department 
requests  comment  on  the  possible  use  of 
this  endorsement.  In  preparing  those 
comments,  individuals  should  take  note 
of  the  Department's  requirement  in 
§  726.205  that  endorsements  other  than 
those  provided  by  §  726.203  may  be 
used  provided  they  do  not  "materially 
alter  or  attempt!]  to  alter  an  operator's 
liability  for  the  payment  of  any  benefits 
under  the  Act*   *   *"  20  CFR  726.205. 

Drafting  Information,  this  document 
was  prepared  under  the  direction  and 
supervision  of  Bernard  Anderson, 
Assistant  Secretary  of  Labor  for 
Employment  Standards. 

Tne  principal  authors  of  this 
document  are  Rae  Ellen  James,  Deputy 
Associate  Solicitor,  Richard  Seid, 
Counsel  for  Administrative  Litigation 
and  Legal  Advice;  and  Michael  Denney, 
Coimsel  for  Enforcement,  Black  Limg 
Benefits  Division,  Office  of  the  Solicitor, 
U.S.  Department  of  Labor.  Personnel 
from  the  Division  of  Coal  Mine  Workers' 
Compensation,  Office  of  Workers* 
Compensation  Programs,  Employment 
Standards  Administration,  U.S. 
Department  of  Labor,  assisted  in  the 
preparation  of  the  document. 

ExecutiTe  Order  12866 

The  Office  of  Information  and 
Regulatory  Affairs  of  the  Office  of 
Management  and  Budget  has 
determined  that  the  Department's 
proposed  rule  represents  a  "significant 
regixlatory  action"  under  section  3(f)(4) 
of  Executive  Order  12866  and  has 
reviewed  the  rule. 

Unfunded  Mandates  Reform  Act 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  as  well 
as  E.0. 12875,  this  rule  does  not  include 


any  federal  mandate  that  may  result  in 
increased  expenditures  by  State,  local 
and  tribal  governments,  or  increased 
expenditures  by  the  private  sector  of 
more  thkn  $100  million. 

Paperwork  Reduction  Act 

The  proposed  changes  would 
establish  no  new  record  keeping 
requirements.  Moreover,  they  seek  to 
reduce  the  volume  of  medical 
examination  and  consultants'  reports 
which  are  currently  created  solely  for 
the  purpose  of  litigation  by  limithiig  the 
amoimt  of  such  medical  evidence  which 
will  be  admissible  in  black  lung 
proceedings. 

Regulatory  Flexibility  Act,  as  Amended 

The  Regulatory  Flexibility  Act 
("RFA")  was  enacted  by  Congress  in 
1980  "to  encourage  administrative 
agencies  to  consider  the  potential 
impact  of  nascent  federal  regiUations  on 
small  businesses."  Associated  Fisheries 
of  Maine,  Inc.  v.  Daley.  127  F.3d  104, 
111  (Ist  Cir.  1997).  Unless  the  agency  is 
able  to  certify  that  the  rule  will  not  have 
"a  significant  economic  effect  on  a 
substantial  number  of  small  entities,"  5 
U.S.C.  605,  each  agency  that  publishes 
a  notice  of  proposed  rulemaking  must 
prepare  an  "initial  regulatory  flexibility 
analysis"  describing  the  impact  of  the 
proposed  rule  on  small  entities.  5  U.S.C. 
603(a).  That  analysis,  or  a  summary  of 
the  analysis,  must  be  published  in  the 
Federal  Register  when  the  notice  of 
proposed  rulemaking  is  published,  and 
a  copy  of  the  analysis  must  be  sent  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

In  its  initial  notice  of  proposed 
rulemaking,  the  Department  certified 
that  the  proposed  revisions  would  not 
have  a  significant  effect  on  a  substantial 
nimiber  of  small  businesses.  62  FR 
3371-73  (Jan.  22, 1997).  The 
Department's  certification  was  criticized 
by  both  the  coal  mining  industry  and 
the  Small  Business  Administration's 
Office  of  Advocacy.  Industry  argued  that 
the  Department  had  grossly 
imderestimated  the  effect  of  the 
proposed  rule.  The  Office  of  Advocacy 
observed  that  the  Department  had  not 
used  the  size  standards  established  by 
the  Small  Business  Administration,  and 
that  the  Department  did  not  provide  a 
factual  basis  for  its  certification.  In 
particular,  the  Office  of  Advocacy  took 
issue  with  the  Department's 
interpretation  of  the  term  "significant 
economic  effect." 

In  light  of  the  concerns  raised  by  the 
conunenters,  the  Department  has 
determined  that  an  initial  regulatory 
flexibility  analysis  is  appropriate,  "rhe 
RFA  mandates  that  each  analysis 


contain  certain  components:  (1)  a 
statement  of  the  reasons  for  issuing  the 
proposed  rule;  (2)  a  statement  of  the 
objectives  of.  and  legal  basis  for,  the 
proposed  rule;  (3)  a  description  and, 
where  feasible,  an  estimate  of  the 
number  of  small  businesses  to  which 
the  rule  will  apply;  (4)  a  description  of 
projected  reporting,  recordkeeping,  and 
other  compliance  requirements  of  the 
proposed  rule;  and  (5)  an  identification 
of  any  rules  that  overlap,  duplicate,  or 
conflict  with  the  proposed  rule.  5  U.S.C. 
603(a).  Finally,  the  analysis  must 
contain  a  description  of  significant 
alternatives  to  the  rule  that  accomplish 
the  stated  objectives  and  minimize  the 
significant  economic  impact  on  small 
businesses,  including  the  establishment 
of  different  compliance  requirements  or 
exemptions  for  small  businesses.  5 
U.S.C.  603(b).  In  determining  the  effects 
of  a  proposed  rule,  or  alternatives  to  the 
proposed  rule,  "an  agency  may  provide 
either  a  quantifiable  or  numerical 
description  of  the  effects  *  *  *  or  more 
general  descriptive  statements  if 
quantification  is  not  practicable  or 
reliable."  5  U.S.C.  607.  Once  the 
analysis  has  been  published  in  the 
Federal  Register,  either  in  full  or  in 
summary  form,  the  RFA  also  requires 
administrative  agencies  to  assure  that 
small  businesses  have  a  full  opportunity 
to  participate  in  the  rulemaking  by 
providing  them  with  additional 
notification.  5  U.S.C.  609. 

Reasons  for,  and  Objectives  of  the 
Proposed  Rule 

The  Department's  proposal  is 
intended  to  update  the  regulations  that 
implement  that  Black  Lung  Benefits  Act. 
The  Act  provides  both  monetary  and 
medical  benefits  to  miners  who  are 
totally  disabled  by  pneumoconiosis 
arising  out  of  coal  mine  employment, 
and  monthly  monetary  benefits  to  the 
survivors  of  miners  who  die  as  a  result 
of  the  disease.  These  regulations 
establish:  (1)  the  procedures  used  to 
process  and  adjudicate  benefit^ 
applications  (Part  725);  (2)  the  criteria 
used  to  determine  whether  applicants 
are  eligible  for  benefits  (Parts  718  and 
727);  (3)  the  requirements  for  coal  mine 
operators  who  must  secure  the  pajmient 
of  benefits  (Part  726):  and  (4)  the 
standards  for  approving  state  workers' 
compiensation  programs  (Part  722).  The 
Department  has  proposed  revising  these 
regulations  in  order  to  accomplish 
several  goals: 

(1)  A  substantial  number  of  the 
proposed  rules  would  simply  codify 
decisions  by  the  courts  of  appeals  and 
the  Benefits  Review  Board.  In  many 
cases,  these  decisions  were  issued  by 
courts  with  jurisdiction  over  the  states 
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in  which  most  of  the  country's  coal 
mining  takes  place,  and  thus  already 
govern  the  adjudication  of  a  majori^  of 
claims.  In  order  to  make  sure  all 
interested  parties  are  aware  of  these 
decisions,  and  in  particular  to  ensure 
that  claimants  who  are  not  represented 
by  coimsel  are  not  disadvantaged  by 
being  unaware  of  these  decisions,  the 
Department  is  proposing  to  codify  these 
decisions  in  its  implementing 
regulations.  Codification  of  court 
decisions  in  rules  of  nationwide 
applicability  will  ensure  uniform 
trpiatmept  of  the  parties.  The 
Department's  proposed  revisions  also 
codify  changes  to  statutes  other  than  the 
Black  Lung  Benefits  Act  which  affect 
the  Department's  administration  of  the 
Act,  including  changes  to  the  Social 
Security  Act  governing  garnishment, 
and  the  statute  governing  the  collection 
of  debts  owed  the  federal  government. 

(2)  In  addition,  the  Department  is 
proposing  these  revisions  to  make  the 
adjudication  of  claims  a  more  equitable 
process,  and  to  ensure  that  the  a^ected 
public  perceives  the  process  as  fair.  For 
example,  the  Department  has  proposed 
limiting  the  amount  of  documentary 
medical  evidence  parties  to  a  claim  may 
submit  in  order  to  encourage  the  parties 
to  focus  on  the  quality  of  the  medical 
evidence  they  develop  instead  of  its 
quantity.  The  Department  has  also 
proposed  requiring  that  the  factfinder 
recognize  certain  factors  that  may  make 
the  opinion  of  the  miner's  treating 
physician  worthy  of  more  weight. 
Similarly,  the  proposal  would  ensiue 
that  claimants  who  receive 
overpayments  are  treated  equally 
regardless  of  whether  the  overpayment 
was  made  by  the  Black  Lung  Disability 
Trust  Fund  or  a  coal  mine  operator. 
Finally,  the  Department  has  proposed 
revisions  to  the  rules  governing 
attorneys'  fees  in  an  effort  to  make 
attorneys  more  willing  to  represent 
black  limg  claimants. 

(3)  Several  of  the  proposed  revisions 
are  designed  to  simplify  the  regulatory 
language  and  clarify  the  Department's 
original  intent  when  the  regulations 
were  first  promulgated.  These  proposals 
include  ensuring  the  uniform 
application  of  the  quality  standards  to 
medical  evidence  developed  in 
connection  with  a  black  lung  benefits 
claim  and  refining  the  definitions  of  key 
terms  such  as  "miner"  and  "one  year." 
The  Department  has  also  proposed 
revisions  to  the  regulations  governing 
the  eligibility  of  dependents  and 
siirvivors  in  order  to  clarify  the  statute 
and  insure  implemeptation  of 
Congressional  intent. 

(4)  The  Department  has  proposed 
several  measures  designed  to  protect  the 


Black  Lung  Disability  Trust  Fund, 
which  pays  claimants  benefits  when  no 
coal  mine  operator  or  insurer  may  be 
held  liable.  Specifically,  the  Department 
proposes  to  revise  the*  regulations 
governing  the  imposition  of  civil  money 
penalties  on  coal  mine  operators  that 
fail  to  secure  the  payment  of  benefits  as 
required  by  the  Act,  either  by 
purchasing  commercial  insurance  or  by 
qualifying  as  a  self-insurer.  The 
Department  has  also  proposed  revisions 
to  the  process  used  to  identify  the  party 
responsible  for  the  payment  of  benefits, 
including  changes  to  regulations 
governing  the  submission  of  evidence 
relevant  to  operator  liability  and  the 
substantive  criteria  used  to  determine 
such  liability.  Finally,  the  Department 
has  proposed  revising  the  process  by 
which  uninsured  coal  mine  operators, 
including  coal  mine  construction  and 
transportation  companies,  may  be 
compelled  to  post  seciirity  once  they 
have  been  foimd  liable  for  the  payment 
of  an  individual  claim. 

(5)  A  number  of  the  regidatory 
proposals  are  designed  to  improve  the 
services  the  Department  provides  to 
parties  to  black  lung  benefits  claims. 
These  proposals  include  revisions  that 
streamline  the  adjudication  of  claims, 
for  example,  by  defining  the  parties' 
obligation  to  attend  an  informal 
conference.  They  also  include  revisions 
intended  to  ensure  that  beneficiaries 
receive  all  of  the  benefits  to  which  they 
are  entitled  in  a  timely  manner.  The 
Department  has  proposed  eliminating  or 
replacing  outdated  regulations,  such  as 
those  governing  the  Department's 
certification  of  state  workers' 
compensation  programs. 

(6)  Finally,  tne  Department  is 
proposing  revisions  that  take  into 
account  changes  that  have  occiured  over 
the  past  20  years  in  the  diagnosis  and 
treatment  of  pneumoconiosis.  For 
example,  the  Department  has  proposed 
revising  the  definition  of 
pneumoconiosis  to  reCognize  the 
progressive  nature  of  the  disease  and  the 
possibility  that  a  miner's  coal  mine  dust 
exposure  may  have  contributed  to  the 
development  of  either  obstructive  or 
restrictive  lung  disease.  The  Department 
has  also  proposed  revisions  in  the 
standards  for  administering  pulmonary 
function  tests  and  in  the  adjudication  of 
the  compensability  of  medical  expenses. 

Legal  Basis  for  the  Proposed  Rule 

The  Black  Limg  Benefits  Act  grants 
the  Secretary  broad  authority  to  issue 
regulations.  Section  422(a)  of  the  Act 
provides  that  "(i)n  administering  this 
part  [Part  C  of  the  Act],  the  Secretary  is 
authorized  to  prescribe  in  the  Federal 
Register  such  additional  provisions 


*  *  *  as  [sjhe  deems  necessary  to 
provide  for  the  payment  of  benefits  by 
such  operator  to  persons  entitled  thereto 
as  provided  in  this  part  and  thereafter 
those  provisions  shall  be  applicable  to 
such  operator."  30  U.S.C.  932(a). 
Section  426(a)  of  the  Act  similarly 
authorizes  the  Secretary  to  "issue  such 
regulations  as  [she]  deems  appropriate 
to  carry  out  the  provisions  of  this  titie." 
30  U.S.C.  936(a).  The  Act  also 
authorizes  the  Secretary  to  promulgate 
regulations  on  specific  subjects,  such  as 
criteria  for  medical  tests,  30  U.S.C. 
902(f)(1)(D),  standards  for  assigning 
liability  to  coal  mine  operators,  30 
U.S.C.  932(h),  and  regulations  governing 
insurance  contracts,  30  U.S.C  933(b)(3). 
In  addition,  the  Department,  like  any 
other  administrative  agency,  possesses 
the  inherent  authority  to  promulgate 
regulations  in  order  to  fill  gaps  in  the 
legislation  that  it  is  responsible  for 
administering.  Chevron  v.  Natural 
Resources  Defense  Council,  467  U.S. 
837,  843-*4  (1984);  Pauley  v. 
Bethenergy  Mines,  Inc.,  501  U.S.  680, 
696  (1991). 

Small  Businesses  to  which  the  Rule  will 
Apply 

The  Regulatory  Flexibility  Act 
requires  an  administrative  agency  to 
describe  and,  where  feasible,  estimate 
the  number  of  small  entities  to  which  a 
proposed  rule  will  apply.  5  U.S.C. 
603(b)(5).  Small  entities  include  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions.  5 
U.S.C.  601(6).  The  Black  Lung  Benefits 
Act,  however,  does  not  seek  to  regulate 
small  organizations  or  small 
governmental  jiuisdictions. 
Accordingly,  this  analysis  is  limited  to 
the  effect  of  the  proposed  rule  on  small 
businesses.  By  its  terms,  the  Black  Lung 
Benefits  Act  imposes  obligations -on  cod 
mine  operators.  30  U.S.C.  932(b)  ("each 
such  operator  shall  be  liable  for  and 
shall  secure  the  payment  of  benefits 

*  *  *.").  An  operator  is  defined,  for 
purposes  of  the  black  lung  benefits 
program,  as  "any  owner,  lessee,  or  other 
person  who  operates,  controls,  or 
supervises  a  coal  mine,  or  any 
independent  contractor  performing 
services  or  construction  at  such  mine." 
§  725.491(a)(1);  30  U.S.C.  802(d). 

In  assessing  the  impact  of  the 
proposed  rule  on  operators  that  may  be 
considered  small  businesses,  the  RFA 
requires  an  agency  to  use  the  definitions 
of  the  term  "small  business"  used  by  the 
Small  Business  Administration  unless 
the  agency,  after  consultation  with 
SBA's  Office  of  Advocacy  and 
opportunity  for  public  comment, 
establishes  its  own  definition.  5  U.S.C. 
601(3).  SBA's  definitions,  set  forth  in  13 
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CFR  121.201,  are  grouped  according  to 
Standard  Industrial  Codes  (SICs)  used 
by  the  Bureau  of  the  Census.  For 
piuposes  of  identifying  the  small 
businesses  to  which  the  Black  Lung 
Benefits  Act  and  its  implementing 
regulations  apply,  two  categories  are 
applicable:  Coal  Mining  (SIC  Codes 
1220, 1221, 1222. 1230,  and  1231)  and 
Coal  Mining  Services  (SIC  Codes  1240 
and  1241).  SBA  defines  a  small  business 
in  the  coal  mining  industry  as  one  with 
fewer  than  500  employees,  and  a  small 
business  in  the  coal  mining  services 
industry  as  one  with  less  than  $5 
million  annually  in  receipts. 

The  Department  has  prepared  an 
extensive  economic  analysis  of  the 
effect  of  the  proposed  rule  on  small 
businesses  in  the  coal  mining  industry. 
A  copy  of  that  analysis  is  available  on 
request  from  James  L.  DeMarce, 
Director,  Division  of  Coal  Mine 
Workers'  Compensation,  Room  C-3520, 
Frances  Perkins  Building,  200 
Constitution  Ave.,  N.W.,  Washington, 
DC  20210.  In  the  analysis,  the 
Department  specifically  requests 
comments  on  a  number  of  the 
assumptions  underlying  its  conclusion. 
These  include  the  relationship  between 
increases  in  the  claims  approval  rate 
and  increases  in  insurance  premiiuns; 
the  relationship  between  increased 
medical  costs  and  increases  in 
insurance  premiums;  and  the  extent  to 
which  promulgation  of  these  revisions 
will  result  in  an  increase  in  the  nimiber 
of  claims  filed. 

The  Department's  analysis,  using  data 
maintained  by  the  Mine  Safety  and 
Health  Administration,  indicates  that,  in 
1995.  2,811  of  2,822  establishments, 
consisting  of  mines  and  preparation 
plants,  employed  less  than  500  people 
(Exhibit  C,  total  of  all  establishments 
employing  less  than  500  people).  Of 
these  establishments,  1,581  were 
associated  with  mining  bituminous  coal 
at  a  surface  mine,  1009  mined 
bituminous  coal  underground,  and  221 
mined  anthracite  coal.  When  individual 
establishments  are  aggregated  into 
parent  companies,  the  Department 
foimd  that  898  of  933  companies 
employed  less  than  500  people,  and 
thus  meet  SBA's  definition  of  a  small 
business  (Exhibit  D). 

It  is  not  feasible  to  estimate  precisely 
the  number  of  independent  contractors 
engaged  in  coal-mine  related  activities 
that  meet  SBA's  definition,  for  example, 
those  involved  in  coal  mine 
construction  and  coal  transportation. 
Data  provided  the  Department  by  SBA 
(also  available  at  http://www.sba.gov/ 
ADVO/)  with  respect  to  firms  in  the  coal 
mining  services  industry  does  not 
permit  the  direct  identification  of 


specific  firms  with  less  than  $5  million 
annually  in  receipts.  The  data  lists  firms 
in  categories  according  to  the  niunber  of 
employees  [e.g..  1-4,  5-9),  and  provides 
the  total  estimated  annual  receipts  for 
all  of  the  firms  in  each  category.  Thus, 
at  best,  the  data  allows  only  an  estimate 
of  the  average  annual  receipts  of  each 
firm  within  a  given  category.  In  the  case 
of  firms  engaged  in  coal  mining 
services,  SBA  data  suggests  that  firms 
with  20  or  more  employees  have  average 
annual  receipts  that  exceed  the  SBA 
cutoff.  For  example,  9  firms  with 
between  20  and  24  employees  had  total 
annual  estimated  receipts  in  1994  of 
$48,240,000.  Thus,  the  average  annual 
receipts  of  each  firm  in  this  category 
exceeds  $5  million.  Because  209  of  the 
275  firms  engaged  in  coal  mining 
services  have  fewer  than  20  employees, 
the  Department  estimates  that  no  more 
than  209  coal  mining  services  firms  will 
be  affected  by  the  proposed  rule.  The 
Department  notes  that  this  estimate  may 
not  include  all  coal  mine  construction 
and  coal  transportation  companies. 
Because  coal  mine  construction  or  coal 
transportation  may  not  be  the  primary 
soiuce  of  income  for  these  companies, 
they  may  not  appear  in  the  SBA's  data 
under  the  SIC  Code  covering  coal 
mining  services.  The  Department  cannot 
estimate  the  number  of  firms  that  are 
excluded  from  SBA's  data. 

Projected  Reporting,  Recordkeeping, 
and  Other  Compliance  Requirements  of 
the  Proposed  Rule 

The  revisions  proposed  by  the 
Department  to  its  black  limg  regulations 
will  not  impose  any  additional  reporting 
or  recordkeeping  requirements  on  small 
businesses.  'The  analysis  of  additional 
costs  that  follows  is  derived  from  the 
Department's  extensive  economic 
analysis  of  the  effect  of  the  proposed 
rule  on  small  businesses  in  the  coal 
mining  industry.  References  are  to 
exhibits  that  accompany  that  report.  The 
costs  associated  wllh  the  proposed  riile 
involve  possible  increases  in  benefit 
payments,  including  monetary  disability 
benefits  and  medical  benefits,  and 
increases  in  transaction  costs  incurred 
in  the  defense  of  claims  under  the  Act. 
These  costs  will  be  imposed  on  coal 
mine  operators  either  directly,  in  the 
case  of  coal  mine  operators  that  self- 
insure  their  obligations  under  the  Act, 
or  indirectly,  in  the  case  of  coal  mine 
operators  that  purchase  commercial 
insurance.  The  latter  group  will  absorb 
the  increased  costs  through  increases  in 
insurance  premiums.  Because  self- 
insurers  are  required  to  have  a  net  worth 
of  more  than  $10  million,  and  are  able 
to  take  advantage  of  economies  of  scale 
in  absorbing  these  costs,  the 


Department's  economic  analysis  focused 
on  companies  with  commercial 
insiurance.  Increased  costs  on 
commercially  insured  operators  will  be 
higher  than  those  imposed  on  self- 
insurers  (which  would  have  purchased 
commercial  insurance  if  it  were  less 
expensive)  and  thus  will  overstate  the 
costs  to  the  coal  mining  industry  as  a 
whole. 

The  Department  has  concluded  that 
insurance  rates,  typically  between  $.56 
(for  bituminous  coal  operators  in 
Pennsylvania)  and  $5.38  (for  anthracite 
coal  operators  in  Pennsylvania)  per 
$100  of  payroll  (Exhibit  F),  may  be 
expected  to  rise  by  a  total  of  41.7 
percent  in  the  first  two  years  and  39.3 
percent  in  the  long  term.  The 
Department  has  calculated  the 
percentage  increase  in  price  that 
operators  in  a  representative  sample  of 
states  will  need  to  charge  in  order  to 
cover  increased  cost  of  the  Department's 
proposed  revisions.  That  cost  ranges 
ftt)m  .35  %  (for  West  Virginia  operators 
with  50  to  100  employees)  to  3.3  %  (for 
anthracite  operators)  (Exhibit  O).  The 
Department  concludes  that  these  price 
increases  will  fall  most  heavily  on  coal 
mine  operators  with  less  than  20 
employees.  The  increases  will  clearly  be 
significant,  and  although  a  number  of 
small  mine  operators  will  be  able  to 
recoup  their  costs,  less  well-positioned 
bitimiinous  operators  and  contract  mine 
operators  will  face  the  greatest  difficulty 
in  doing  so.  As  a  result,  some  operators 
in  those  groups  may  be  forced  to 
suspend  operations. 

In  addition,  th^  proposed  rule 
requires  several  specific  actions  on  the 
part  of  coal  mine  operators.  Operators 
that  do  not  purchase  commercial 
insurance  to  secure  their  liability  for 
black  limg  benefits,  including  both 
operators  that  are  authorized  to  self- 
insure  and  operators  that  are  not 
required  to  obtain  insurance,  will  be 
required  to  respond  more  promptly  to 
notice  from  the  Department  that  a  claim 
has  been  filed  by  one  of  their  former 
employees.  See  §  725.407.  Specifically, 
they  will  have  90  days  from  receipt  of 
notice  to  supply  the  Department  with 
information  relevant  to  their 
emplo)naient  of  the  miner.  Operators 
that  have  not  secured  their  liability  will 
also  be  required  to  post  security  in  the 
event  that  they  are  held  liable  for  the 
payment  of  benefits  on  an  individual 
claim.  See  %  725.606.  Operators  that 
have  been  authorized  to  self-insure  their 
liability  under  the  Act  will  be  required 
to  maintain  security  for  their  claims 
even  after  they  leave  the  coal  mining 
business.  See  %  726.114.  Finally,  the 
Department's  revisions  are  intended  to 
enhance  its  ability  to  enforce  civil 
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money  penalties  against  operators  that 
fail  to  comply  with  the  Act's  security 
requirements,  and  thus  may  impose 
additional  costs  on  operators  that  are 
not  currently  in  compliance  with  the 
Act's  requirements.  See  Part  726, 
Subpart  D.  The  remaining  revisions  do 
not  impose  on  operators  any  additional 
compliance  requirements  beyond  those 
in  the  Department's  current  regulations. 

Rules  that  Overlap,  Duplicate,  or 
Conflict  with  the  Proposed  Rule 

There  are  no  other  rules  of  which  the 
Department  is  aware  that  overlap, 
duplicate,  or  conflict  with  the 
Department's  proposed  rule. 

Significant  Alternatives  to  the  Rule 

The  Regulatory  Flexibility  Act 
reqiiires  dte  Department  to  consider 
alternatives  to  the  rule  that  would 
minimize  any  significant  economic 
impact  on  small  businesses  without 
sacrificing  the  stated  objectives  of  the 
rule.  5  U.S.C.  603(b).  The  Black  Lung 
Benefits  Act  places  severe  constraints 
on  the  Department's  ability  to  target  its 
proposed  rule  in  order  to  minimize  its 
impact  on  small  business.  The  use  of 
SBA's  size  standard  would  require  the 
Department  to  seek  ways  of  protecting 
more  than  96  percent  of  the  companies 
in  the  coed  mining  industry  (898  of  the 
933  companies).  Even  using  a  20- 
employee  size  standard,  and  thus 
focusing  attention  on  the  operators  most 
likely  to  face  significant  additional 
costs,  the  Department's  ability  to  reduce 
the  economic  impact  of  the  proposal  is 
limited. 

Most  of  the  revisions  proposed  by  the 
Department  affect  the  criteria  used  to 
determine  a  claimant's  entitlement  to 
benefits.  The  Black  Lung  Benefits  Act 
requires  that  benefits  be  paid  to  each 
miner  who  is  totally  disabled  as  a  result 
of  pneumoconiosis  arising  out  of  coal 
mine  employment,  30  U.S.C.  922(a)(1), 
and  each  dependent  survivor  of  a  miner 
who  died  due  to  pneumoconiosis  or,  if 
the- claim  was  filed  before  January  1, 
1982,  was  totally  disabled  at  the  time  of 
death  by  the  disease.  30  U.S.C. 
922(a)(2),  (3),  (5).  As  an  initial  matter, 
then,  the  Act  simply  does  not  permit  the 
Department  to  adjust  its  entitlement 
regulations  based  on  the  size  of  the 
miner's  former  employer.  In  effect,  the 
Department  cannot  deny  a  claim 
because  the  miner  was  employed  by  a 
small  business. 

The  Department  has  proposed 
revisions  to  the  regulations  governing 
the  identity  of  the  party  liable  for  the 
payment  of  benefits.  Like  the  current 
regulations,  the  Department's  proposal 
would  impose  liability  on  the  coal  mine 
operator  that  most  recently  employed 


the  miner  for  a  period  of  not  less  than 
one  year,  provided  that  the  operator 
meets  other  specified  criteria.  Among 
these  criteria  is  the  operator's  financial 
ability  to  assume  responsibility  for  the 
payment  of  benefits.  See  %  725.494(e). 
Because  coal  mine  operators  are 
required  to  secure  their  liability  under 
the  Act  by  purchasing  commercial 
insurance  or  by  self-insuring,  however, 
this  condition  typically  affects  only  two 
classes  of  operators:  those  that  have 
failed  to  comply  with  the  Act's  security 
requirement,  and  those  construction  and 
transportation  employers  that  are  not 
subject  to  the  secmity  requirement. 
Such  a  company  may  avoid  liability  for 
a  particular  claim  by  demonstrating  that 
it  is  financially  incapable  of  assuming 
the  payment  of  monthly  and  retroactive 
benefits. 

Although  the  use  of  a  financial 
capability  standard  might  be  considered 
a  benefit  to  small  businesses,  using 
either  SBA's  definition  or  the  20- 
employee  cutoff,  the  Department  does 
not  believe  that  it  can  provide  any  other 
similar  benefit.  In  theory,  of  course,  the 
Department  could  specifically  limit 
liability  under  the  Act  in  cases 
involving  operators  below  a  certain  size. 
To  do  so,  however,  the  Department 
would  have  to  increase  the  obligations 
borne  by  larger  coal  mine  operators 
(who  may  be  the  miner's  second  or  third 
most  recent  employer)  or  the  Black  Lung 
Disability  Trust  Fund.  Such  a  result, 
however,  would  violate  Congress's  clear 
intent:  "It  is  further  the  intention  of  this 
section,  with  respect  to  claims  related  to 
which  the  miner  worked  on  or  after 
January  1, 1970,  to  ensure  that 
individual  coal  operators  rather  than  the 
trust  fund  bear  the  liability  for  claims 
arising  out  of  such  operator's  mines,  to 
the  maximum  extent  feasible."  S.  Rep. 
209,  95th  Cong.,  1st  Sess.  9  (1977). 
reprinted  in  House  Comm.  On  Educ. 
And  Labor,  96th  Cong.,  Black  Limg 
Benefits  Reform  Act  and  Black  Limg 
Benefits  Revenue  Act  of  1977,  612 
(Comm.  Print  1979). 

One  area  in  which  the  Department 
may  appropriately  impose  lesser  costs 
on  small  businesses  is  the  assessment  of 
civil  money  penalties  for  failure  to 
secure  the  payment  of  benefits.  The  Act 
merely  provides  that  operators  that  fail 
to  secure  their  liability  are  subject  to  a 
civil  money  penalty  of  up  to  $1,000  a 
day.  The  current  regulations  authorize 
the  imposition  of  the  "maximum 
penalty  allowed"  in  the  absence  of 
mitigating  circumstances.  20  CFR 
725.495(d).  By  contrast,  the 
Department's  proposed  regulations 
recognize  that  smaller  companies  may 
cause  less  harm  by  failing  to  seciu«  the 
payment  of  benefits.  The  Department's 


proposal  therefore  establishes  different 
base  penalty  amounts  for  operators  who 
fail  to  insure,  depending  on  the  number 
of  their  employees.  Thus,  where  the  Act 
permits  the  Department  to  exercise 
flexibility  with  regard  to  small  business, 
the  Department  has  done  so. 

The  Department  invites  comment 
from  interested  parties,  particularly  coal 
mine  operators  that  are  considered 
small  businesses,  as  to  other  possible 
means  of  reducing  the  financial  impact 
of  the  proposed  rules  on  the  small 
business  community.  Commenters 
should  bear  in  mind  that  the 
fundamenial  purpose  of  the  Black  Lung 
Benefits  Act  is  to  provide  benefits  to 
disabled  miners  and  their  survivors,  and 
that  all  applicants  and  beneficiaries 
must  be  treated  fairly. 

List  of  Subjects  in  20  CFR  Parts  718, 

722,  725,  726, 727. 

Black  limg  benefits.  Lung  disease, 
Miners,  Mines,  Workers'  compensation. 
X-rays. 

Signed  at  Washington,  D.C.,  ttiis  15th  day 
of  September,  1999. 
Bernard  Anderson, 
Assistant  Secretary  for  Employment 
Standards. 

For  the  reasons  set  forth  in  the 
preamble,  20  CFR  Chapter  VI  is 
proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  part  718 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301,  Reorganization 
Plan  No.  6  of  1950,  15  FR  3174,  30  U.S.C.  901 
et  seq.,  902(f),  925,  932.  934,  936.  945;  33 
U.S.C.  901  et  seq.,  42  U.S.C.  405,  Secretary's 
Order  7-87.  52  FR  48466.  Employment 
Standards  Order  No.  90-02. 

2.  Part  718  is  proposed  to  be  amended 
by  removing  subpart  E,  revising 
subparts  A  through  D,  revising 
Appendices  A  and  C,  and  revising  the 
text  of  Appendix  B  (the  tables,  Bl 
through  B6,  in  Appendix  B  remain 
imchanged): 

PART  718— STANDARDS  FOR 
DETERMINING  COAL  MINERS'  TOTAL 
DISABILITY  OR  DEATH  DUE  TO 
PNEUMOCONIOSIS 

Subpart  A — General 

Sec. 

718.1  Statutory  provisions. 

718.2  Applicability  of  this  part. 

718.3  Scope  and  intent  of  this  part. 

718.4  Definitions  and  use  of  terms. 

Subpart  B — Criteria  for  the  Development  of 
Medical  Evidence 

718.101  General. 

718.102  Chest  roentgenograms  (X-rays). 

718.103  Pulmonary  function  tests. 

718.104  Report  of  physical  examinations. 

718.105  Arterial  blood-gas  studies. 

718.106  Autopsy;  biopsy. 
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718.107    Other  medical  evidence. 

Sabpait  C — Determining  Entitlement  ta 
Benefits 

718.201  Definition  of  pneumoconiosis. 

718.202  Determining  uie  existence  of 
pneumoconiosis. 

718.203  Establishing  relationship  of 
pneumoconiosis  to  coal  mine 
employment. 

718.204  Total  disability  and  disability 
causation  defined;  criteria  for 
determining  total  disability  and  total 
disability  due  to  pneumoconiosis. 

718.205  Death  due  to  pneumoconiosis. 

718.206  Effect  of  findings  by  persons  or 
agencies. 

Subpart  D — Presumptions  Applicable  to 
Eligibility  Determinations 

718.301  Establishing  length  of  employment 
as  a  miner. 

718.302  Relationship  of  pneumoconiosis  to 
coal  mine  employment. 

718.303  Death  from  a  respirable  disease. 

718.304  Irrebuttable  presumption  of  total 
disability  or  death  due  to 
pneumoconiosis. 

718.305  Presumption  of  pneumoconiosis. 

718.306  Presumption  of  entitlement 
applicable  to  certain  death  claims. 

Appendix  A  to  Part  718 — Standards  for 
Administration  and  Interpretation  of 
Chest  Roentgenograms  (X-rays) 

Appendix  B  to  Part  718 — Standards  for 
Administration  and  Interpretation  of 
Pulmonary  Function  Tests.  Tables  Bl, 
B2,  B3,  B4,  B5,  B6 

Appendix  C  to  Part  718— Blood  Gas  Tables 

Subpart  A— General 

i  71 8.1    statutory  provlslont. 

(a)  Under  title  IV  of  the  Federal  Coal 
Mine  Health  and  Safety  Act  of  1969,  as 
amended  by  the  Black  Lung  Benefits  Act 
of  1972,  the  Federal  Mine  Safety  and 
Health  Amendments  Act  of  1977,  the 
Black  Lung  Benefits  Reform  Act  of  1977, 
the  Black  Ltmg  Benefits  Revenue  Act  of 
1977,  the  Black  Lung  Benefits 
Amendments  of  1981,  and  the  Black 
Lung  Benefits  Revenue  Act  of  1981, 
benefits  are  provided  to  miners  who  are 
totally  disabled  due  to  pneumoconiosis 
and  to  certain  survivors  of  a  miner  who 
died  due  to  or  while  totally  or  partially 
disabled  by  pneumoconiosis.  However, 
imless  the  miner  was  foimd  entitled  to 
benefits  as  a  result  of  a  claim  filed  prior 
to  January  1, 1982,  benefits  are  payable 
on  survivors'  claims  filed  on  or  after 
January  1, 1982,  only  when  the  miner's 
death  was  due  to  pneimioconiosis, 
except  where  the  survivor's  entitlement 
is  established  pursuant  to  §  718.306  on 
a  claim  filed  prior  to  June  30, 1982. 
Before  the  enactment  of  the  Black  Lung 
Benefits  Reform  Act  of  1977,  the 
authority  for  establishing  standards  of 
eligibility  for  miners  and  their  survivors 
was  placed  with  the  Secretary  of  Health, 
Education,  and  Welfare.  These 


standards  were  set  forth  by  the  Secretary 
of  Health,  Education,  and  Welfare  in 
subpart  D  of  part  410  of  this  title,  and 
adopted  by  the  Secretary  of  Labor  for 
application  to  all  claims  filed  with  the 
Secretary  of  Labor  (see  20  CFR  718.2, 
contained  in  the  20  CFR,  part  500  to 
end,  edition  revised  as  of  April  1, 1979). 
Amendments  made  to  section  402(f)  of 
the  Act  by  the  Black  Limg  Benefits 
Reform  Act  of  1977  authorize  the 
Secretary  of  Labor  to  establish  criteria 
for  determining  total  or  partial  disability 
or  death  due  to  pneumoconiosis  to  be 
applied  in  the  processing  and 
adjudication  of  claims  filed  under  part 
C  of  title  IV  of  the  Act.  Section  402(f) 
of  the  Act  further  authorizes  the 
Secretary  of  Labor,  in  considtation  with 
the  National  Institute  for  Occupational 
Safety  and  Health,  to  establish  criteria 
for  all  appropriate  medical  tests 
administered  in  connection  with  a  claim 
for  benefits.  Section  413(b)  of  the  Act 
authorizes  the  Secretary  of  Labor  to 
establish  criteria  for  the  techniques  to  be 
used  to  take  chest  roentgenograms  (X- 
rays)  in  connection  vtrith  a  claim  for 
benefits  imder  the  Act. 

(b)  The  Black  Limg  Benefits  Reform 
Act  of  1977  provided  that  with  respect 
to  a  claim  filed  prior  to  April  1, 1980, 
or  reviewed  under  section  435  of  the 
Act,  the  standards  to  be  applied  in  the 
adjudication  of  such  claim  shall  not  be 
more  restrictive  than  the  criteria 
applicable  to  a  claim  filed  on  June  30, 
1973,  with  the  Social  Security 
Administration,  whether  or  not  the  final 
disposition  of  the  claim  occurs  after 
March  31, 1980.  All  such  claims  shall  be 
reviewed  imder  the  criteria  set  forth  in 
part  727  of  this  title  (see  20  CFR 
725.4(d)). 

}718.2    ApplicatHlttyoftfiispart. 
This  part  is  applicable  to  the 
adjudication  of  all  claims  filed  after 
March  31, 1980,  and  considered  by  the 
Secretary  of  Labor  under  section  422  of 
the  Act  and  part  725  of  this  subchapter. 
If  a  claim  subject  to  the  provisions  of 
section  435  of  the  Act  and  subpart  C  of 
part  727  of  this  subchapter  (see  20  CFR 
725.4(d))  cannot  be  approved  imder  that 
subpart,  such  claim  may  be  approved,  if 
appropriate,  imder  the  provisions 
contained  in  this  part.  'The  provisions  of 
this  part  shall,  to  the  extent  appropriate, 
be  construed  together  in  the 
adjudication  of  all  claims. 

§  71 8.3    Scope  and  intent  of  this  pert. 

(a)  This  part  sets  forth  the  standards 
to  be  applied  in  determining  whether  a 
coal  miner  is  or  was  totally,  or  in  the 
case  of  a  claim  subject  to  §  718.306 
partially,  disabled  due  to 
pneumoconiosis  or  died  due  to 


pneumoconiosis.  It  also  specifies  the 
procedures  and  requirements  to  be 
followed  in  conducting  medical 
examinations  and  in  administering 
various  tests  relevant  to  such 
determinations. 

(b)  This  part  is  designed  to  interpret 
the  presumptions  contained  in  section 
411(c)  of  the  Act,  evidentiary  standards 
and  criteria  contained  in  section  413(b} 
of  the  Act  and  definitional  requirements 
and  standards  contained  in  section 
402(f)  of  the  Act  within  a  coherent 
framework  for  the  adjudication  of 
claims.  It  is  intended  that  these 
enumerated  provisions  of  the  Act  be 
construed  as  provided  in  this  part. . 

}  71 8.4    Definitions  and  use  of  tsnns. 

Except  as  is  otherwise  provided  by 
this  part,  the  definitions  and  usages  of 
terms  contained  in  §  725.101  of  subpart 
A  of  part  725  of  this  title  shall  be 
applicable  to  this  part. 

Subpart  B— Criteria  for  ttw 
Development  of  lAadlcal  Evidenca 

1718.101    QwMral. 

(a)  The  Office  of  Workers' 
Compensation  Programs  (hereinafter 
OWCP  or  the  Office)  shall  develop  the 
medical  evidence  necessary  for  a 
determination  with  respect  to  each 
claimant's  entitlement  to  benefits.  Each 
miner  who  files  a  claim  for  benefits 
under  the  Act  shall  be  provided  an 
opportunity  to  substantiate  his  or  her 
claim  by  means  of  a  complete 
pulmonary  evaluation  including,  but 
not  limited  to,  a  chest  roentgenogram 
(X-ray),  physical  examination, 
pulmonary  function  tests  and  a  blood- 
gas  study. 

(b)  The  standards  for  the 
administration  of  clinical  tests  and 
examinations  contained  in  this  subpart 
shall  apply  to  all  evidence  developed  by 
any  party  after  [the  effective  date  of  the 
final  rule]  in  connection  with  a  claim 
governed  by  this  part  (see  §§  725.406(b), 
725.414(a),  725.456(d)).  These  standards 
shall  also  apply  to  claims  governed  by 
part  727  (see  20  CFR  725.4(d)),  but  only 
for  clinical  tests  or  examinations 
conducted  after  [the  effective  date  of  the 
final  rule).  Any  clinical  test  or 
examination  subject  to  these  standards 
shall  be  in  substantial  compliance  with 
the  applicable  standard  in  order  to 
constitute  evidence  of  the  fact  for  which 
it  is  proffered.  Unless  otherwise 
provided,  any  evidence  which  is  not  in 
substantial  compliance  with  the 
applicable  standard  is  insufficient  to 
establish  the  fact  for  which  it  is 
proffered. 
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§  71 8.1 02    Cheat  roentgenograms  (X-rays). 

(a)  A  chest  roentgenogram  (X-ray) 
shall  be  of  suitable  quality  for  proper 
classification  of  pneumoconiosis  and 
shall  conform  to  the  standards  for 
administration  and  interpretation  of 
chest  X-rays  as  described  in  Appendix 
A  to  this  part. 

(b)  A  chest  X-ray  to  establish  the 
existence  of  pneimioconiosis  shall  be 
classified  as  Category  1,  2,  3,  A,  B,  or  C, 
according  to  the  International  Labour 
Organization  Union  Internationale 
Contra  Cancer/Cincinnati  (1971) 
International  Classification  of 
Radiographs  of  the  Pneumoconioses 
(ILO-U/C  1971),  or  subsequent  revisions 
thereof.  A  chest  X-ray  classified  as 
Category  Z  under  the  FLO  Classification 
(1958)  or  Short  Form  (1968)  shall  be 
reclassified  as  Category  O  or  Category  1 
as  appropriate,  and  only  the  latter 
accepted  as  evidence  of 
pneumoconiosis.  A  chest  X-ray 
classified  under  any  of  the  foregoing 
classifications  as  Category  O,  including 
sub-categories  0 — .  0/0,  or  0/1  under  the 
UlCC/Cincinnati  (1968)  Classification  or 
the  ILO-U/C  1971  Classification  does 
not  constitute  evidence  of 
pneumoconiosis. 

(c)  A  description  and  interpretation  of 
the  findings  in  terms  of  the 
classifications  described  in  paragraph 
(b)  of  this  section  shall  be  submitted  by 
the  examining  physician  along  with  the 
film.  The  report  shall  specify  the  name 
and  qualifications  of  the  person  who 
took  the  film  and  the  name  and 
qualifications  of  the  physician 
interpreting  the  film.  If  the  physician 
interpreting  the  film  is  a  Board-certified 
or  Board-eligible  radiologist  or  a 
certified  "B"  reader  (see  §  718.202),  he 
or  she  shall  so  indicate.  The  report  shall 
further  specify  that  the  film  was 
interpreted  in  compliance  with  this 
paragraph. 

(d)  The  original  film  on  which  the  X- 
ray  report  is  based  shall  be  supplied  to 
the  Office,  unless  prohibited  by  law,  in 
which  event  the  report  shall  be 
considered  as  evidence  only  if  the 
original  film  is  otherwise  available  to 
the  Office  and  other  parties.  Where  the 
chest  X-ray  of  a  deceased  miner  has 
been  lost,  destroyed  or  is  otherwise 
unavailable,  a  report  of  a  chest  X-ray 
submitted  by  any  party  shall  be 
considered  in  connection  with  the 
claim. 

(e)  No  chest  X-ray  shall  constitute 
evidence  of  the  presence  or  absence  of 
pneumoconiosis  imless  it  is  conducted 
and  reported  in  accordance  with  the 
requirements  of  this  section  and 
Appendix  A.  In  the  absence  of  evidence 
to  die  contrary,,  compliance  with  the 
requirements  of  Appendix  A  shall  be 


presumed.  In  the  case  of  a  deceased 
miner  where  the  only  available  X-ray 
does  not  substantially  comply  with  this 
subpart,  such  X-ray  shall  be  considered 
and  shall  be  accorded  appropriate 
weight  in  light  of  all  relevant  evidence 
if  it  is  of  sufficient  quality  for 
determining  the  presence  or  absence  of 
pneumoconiosis  and  such  X-ray  was 
interpreted  by  a  Board-certified  or 
Board-eligible  radiologist  or  a  certified 
"B"  reader  (see  §  718.202). 

§  71 8.1 03    Pulmonary  function  tasts. 

(a)  Any  report  of  pulmonar>'  function 
tests  submitted  in  connection  with  a 
claim  for  benefits  shall  record  the 
results  of  flow  versus  volimie  (flow- 
volume  loop).  The  instrument  shall 
simultaneously  provide  records  of 
volume  versus  time  (spirometric 
tracing).  The  report  shall  provide  the 
results  of  the  forced  expiratory  volume 
in  one  second  (FEVl)  and  the  forced 
vital  capacity  (FVC).  The  report  shall 
also  provide  the  FEVl/FVC  ratio, 
expressed  as  a  percentage.  If  the 
maximum  voluntary  ventilation  (MW) 
is  reported,  the  results  of  such  test  shall 
be  obtained  independenUy  rather  than 
calculated  from  the  results  of  the  FEVl . 

(b)  All  pulmonary  function  test  results 
submitted  in  connection  with  a  claim 
for  benefits  shall  be  accompanied  by 
three  tracings  of  the  flow  versus  volume 
and  the  electrotucally  derived  volume 
versus  time  tracings.  If  the  MW  is 
reported,  two  tracings  of  the  MW 
whose  values  are  within  10%  of  each 
other  shall  be  sufficient.  Pulmonary 
function  test  results  submitted  in 
connection  with  a  claim  for  benefits 
shall  also  include  a  statement  signed  by 
the  physician  or  technician  conducting 
the  test  setting  forth  the  following: 

(1)  Date  and  time  of  test; 

(2)  Name,  DOL  claim  nuimber,  age, 
height,  and  weight  of  claimant  at  the 
time  of  the  test; 

(3)  Name  of  technician; 

(4)  Name  and  signature  of  physician 
supervising  the  test; 

(5)  Claimant's  ability  to  understand 
the  instructions,  ability  to  follow 
directions  and  degree  of  cooperation  in 
performing  the  tests.  If  the  claimant  is 
unable  to  complete  the  test,  the  person 
executing  the  report  shall  set  forth  the 
reasons  for  such  failure; 

(6)  Paper  speed  of  the  instrument 
used; 

(7)  Name  of  the  instrument  used; 

(8)  Whether  a  bronchodilator  was 
administered.  If  a  bronchodilator  is 
administered,  the  physician's  report 
must  detail  values  obtained  both  before 
and  after  administration  of  the 
bronchodilator  and  explain  the 
significance  of  the  results  obtained;  and 


(9)  That  the  requirements  of 
paragraphs  (b)  and  (c)  of  this  section 
have  been  complied  with. 

(c)  No  results  of  a  pulmonary  function 
study  shall  constitute  evidence  of  the 
presence  or  absence  of  a  respiratory  or 
pulmonary  impairment  imless  it  is 
conducted  and  reported  in  accordance 
with  the  requirements  of  this  section 
and  Appendix  B  to  this  part.  In  the 
absence  of  evidence  to  the  contrary, 
compliance  with  the  requirements  of 
Appendix  B  shall  be  presumed.  In  the 
case  of  a  deceased  miner,  special 
consideration  shall  be  given  to 
noncomplying  tests  if,  in  the  opinion  of 
the  adjudication  officer,  the  only 
available  tests  demonstrate  technically 
valid  results  obtained  with  good 
cooperation  of  the  miner. 

f  71 8.1 04    Report  of  physical  axaminationa. 

(a)  A  report  of  any  physical 
examination  conducted  in  connection 
with  a  claim  shall  be  prepared  on  a 
medical  report  form  supplied  by  the 
Office  or  in  a  manner  containing 
substantially  the  same  information.  Any 
such  report  shall  include  the  following 
information  and  test  results: 

(1)  The  miner's  medical  and 
employment  history; 

(2)  All  manifestations  of  chronic 
respiratory  disease; 

(3)  Any  pertinent  findings  not 
specifically  listed  on  the  form; 

(4)  If  heart  disease  secondary  to  lung 
disease  is  found,  all  symptoms  and 
significant  findings; 

(5)  The  results  of  a  chest  X-ray 
conducted  and  interpreted  as  required 
by  §718.102;  and 

(6)  The  results  of  a  pulmonary 
function  test  conducted  and  reported  as 
required  by  §  718.103.  If  the  miner  is 
physically  unable  to  perform  a 
pulmonary  function  test  or  if  the  test  is 
medically  contraindicated,  in  the 
absence  of  evidence  establishing  total 
disability  pursuant  to  §  718.304,  the 
report  must  be  based  on  other  medically 
acceptable  clinical  and  laboratory 
diagnostic  techniques,  such  as  a  blood 
gas  study. 

(b)  In  addition  to  the  requirements  of 
paragraph  (a)  of  this  section,  a  report  of 
physical  examination  may  be  based  on 
any  other  procedures  such  as 
electrocardiogram,  blood-gas  studies 
conducted  and  reported  as  required  by 
§  718.105,  and  other  blood  analyses 
which,  in  the  physician's  opinion,  aid 
in  his  or  her  evaluation  of  the  miner. 

(c)  In  the  case  of  a  deceased  miner,  a 
report  prepared  by  a  physician  who  is 
unavailable,  which  fails  to  meet  the 
criteria  of  paragraph  (a),  may  be  given 
appropriate  consideration  and  weight  by 
the  adjudicator  in  light  of  all  relevant 
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evidence  provided  no  report  which  does 
comply  with  this  section  is  available. 

(dj  Treating  physician.  The 
adjudication  officer  may  give  the 
medical  opinion  of  the  miner's  treating 
physician  controlling  weight  in 
weighing  the  medical  evidence  of  record 
relevant  to  whether  the  miner  suffers,  or 
suffered,  from  pneumoconiosis,  whether 
the  pneumoconiosis  arose  out  of  coal 
mine  employment,  and  whether  the 
miner  is,  or  was,  totally  disabled  by 
pneimioconiosis  or  died  due  to 
pneumoconiosis.  The  adjudication 
officer  shall  take  into  consideration  the 
following  factors  in  weighing  the 
opinion  of  a  treating  physician: 

(1)  Nature  of  relationship.  The 
opinion  of  a  physician  who  has  treated 
the  miner  for  respiratory  or  pulmonary 
conditions  is  entitled  to  more  weight 
than  a  physician  who  has  treated  the 
miner  for  non-respiratory  conditions; 

(2)  Duration  of  relationship.  The 
length  of  the  treatment  relationship 
demonstrates  whether  the  physician  has 
observed  the  miner  long  enough  to 
obtain  a  superior  understanding  of  his 
or  her  condition; 

(3)  Frequency  of  treatment.  The 
frequency  of  physician-patient  visits 
demonstrates  whether  the  physician  has 
observed  the  miner  often  enough  to 
obtain  a  superior  understanding  of  his 
or  her  condition;  and 

(4)  Extent  of  treatment.  The  types  of 
testing  and  examinations  conducted 
during  the  treatment  relationship 
demonstrate  whether  the  physician  has 
obtained  superior  and  relevant 
information  concerning  the  miner's 
condition. 

(5)  In  the  absence  of  contrary 
probative  evidence,  the  adjudication 
officer  shall  accept  the  statement  of  a 
physician  with  regard  to  the  factors 
listed  in  paragraphs  (d)(1)  through  (4)  of 
this  section.  Whether  controlling  weight 
is  given  to  the  opinion  of  a  miner's 
treating  physician  shall  also  be  based  on 
the  credibility  of  the  physician's 
opinion  in  light  of  its  reasoning  and 
doctimentation,  other  relevant  evidence 
and  the  record  as  a  whole. 

1718.105    Artwial  Mood-gas  studies. 

(a)  Blood-gas  studies  are  performed  to 
detect  an  impairment  in  the  process  of 
alveolar  gas  exchange.  This  defect  will 
manifiest  itself  primarily  as  a  fall  in 
arterial  oxygen  tension  either  at  rest  or 
during  exercise.  No  blood-gas  study 
shall  be  performed  if  medically 
contraindicated. 

(b)  A  blood-gas  study  shall  initially  be 
administered  at  rest  and  in  a  sitting 
position.  If  the  results  of  the  blood-gas 
test  at  rest  do  not  satisfy  the 
requirements  of  Appendix  C  to  this  part. 


an  exercise  blood-gas  test  shall  be 
offered  to  the  miner  unless  medically 
contraindicated.  U  an  exercise  blood-gas 
test  is  administered,  blood  shall  be 
drawn  during  exercise. 

(c)  Any  report  of  a  blood-gas  study 
submitted  in  connection  with  a  claim 
shall  specify: 

(1)  Date  and  time  of  test; 

(2)  Altitude  and  barometric  pressiue 
at  which  the  test  was  conducted; 

(3)  Name  and  DOL  claim  number  of 
the  claimant;  - 

(4)  Name  of  technician; 

(5)  Name  and  signatiue  of  physician 
supervising  the  study; 

(6)  The  recorded  values  for  PC02, 
P02.  and  PH,  which  have  been  collected 
simultaneously  (specify  values  at  rest 
and,  if  performed,  during  exercise); 

(7)  Duration  and  tjrpe  of  exercise; 

(8)  Pulse  rate  at  the  time  the  blood 
sample  was  drawn; 

(9)  Time  between  drawing  of  sample 
and  analysis  of  sample;  and 

(10)  Wliether  equipment  was 
calibrated  before  and  after  each  test. 

(d)  U  one  or  more  blood-gas  studies 
producing  results  which  meet  the 
appropriate  table  in  Appendix  C  is 
administered  during  a  hospitalization 
which  ends  in  the  miner's  death,  then 
any  such  study  must  be  accompanied  by 
a  physician's  report  establishing  that  the 
test  results  were  produced  by  a  chronic 
respiratory  or  pulmonary  condition. 
Failure  to  produce  such  a  report  will 
prevent  reliance  on  the  blood-gas  study 
as  evidence  that  the  miner  was  totally 
disabled  at  death. 

f  718.106    Autopsy;  biopsy. 

(a)  A  report  of  an  autopsy  or  biopsy 
submitted  in  connection  with  a  claim 
shall  include  a  detailed  gross 
macroscopic  and  microscopic 
description  of  the  lungs  or  visualized 
portion  of  a  limg.  If  a  surgical  procediue 
has  been  performed  to  obtain  a  portion 
of  a  lung,  the  evidence  shall  include  a 
copy  of  the  surgical  note  and  the 
pathology  report  of  the  gross  and 
microscopic  examination  of  the  surgical 
specimen.  If  an  autopsy  has  been 
performed,  a  complete  copy  of  the 
autopsy  report  shall  be  submitted  to  the 
Office. 

(b)  In  the  case  of  a  miner  who  died 
prior  to  March  31, 1980,  an  autopsy  or 
biopsy  report  shall  be  considered  even 
when  the  report  does  not  substantially 
comply  with  the  requirements  of  this 
section.  A  noncomplying  report 
concerning  a  miner  who  died  prior  to 
March  31, 1980,  shall  be  accorded  the 
appropriate  weight  in  light  of  all 
relevant  evidence. 

(c)  A  negative  biopsy  is  not 
conclusive  evidence  that  the  miner  does 


not  have  pneumoconiosis.  However, 
where  positive  findings  are  obtained  on 
biopsy,  the  results  will  constitute 
evidence  of  the  presence  of 
pneumoconiosis. 

§718.107    Other  medical  evidence. 

(a)  The  results  of  any  medically 
acceptable  test  or  procedure  reported  by 
a  physician  and  not  addressed  in  this 
subpart,  which  tends  to  demonstrate  the 
presence  or  absence  of  pneiunoconiosis, 
the  sequelae  of  pneumoconiosis  or  a 
respiratory  or  pulmonary  impairment, 
may  be  submitted  in  connection  with  a 
claim  and  shall  be  given  appropriate 
consideration. 

(b)  The  party  submitting  the  test  or 
procedure  pursuant  to  this  section  bears 
the  burden  to  demonstrate  that  the  test 
or  procedure  is  medically  acceptable 
and  relevant  to  establishing  or  refuting 
a  claimant's  entitlement  to  benefits. 

Subpart  C— Determining  Entttiement  to 
Benefits 

f  71 8.201    Definition  of  pneumoconiosis. 

(a)  For  the  purpose  of  the  Act, 
"pneimioconiosis"  means  a  chronic 
dust  disease  of  the  lung  and  its 
sequelae,  including  respiratory  and 
pulmonary  impairments,  arising  out  of 
coal  mine  employment.  This  definition 
includes  both  medical,  or  "clinical", 
pneumoconiosis  and  statutory,  or 
"legal",  pneiunoconiosis. 

(1)  Clinical  pneumoconiosis.  "Clinical 
pneumoconiosis"  consists  of  those 
diseases,  recognized  by  the  medical 
commtmity  as  pneimioconioses,  i.e.,  the 
conditions  characterized  by  permanent 
deposition  of  substantial  amoimts  of 
particulate  matter  in  the  lungs  and  the 
fibrotic  reaction  of  the  limg  tissue  to 
that  deposition  caused  by  dust  exposure 
in  coal  mine  employment.  This 
definition  includes,  but  is  not  limited 
to,  coal  workers'  pneiunoconiosis, 
anthracosilicosis,  anthracosis, 
anthrosilicosis,  massive  pulmonary 
fibrosis,  silicosis  or  silicotuberculosis, 
arising  out  of  coal  mine  emplojmient. 

(2)  Legal  pneumoconiosis.  "Legal 
pneumoconiosis"  includes  any  chronic 
limg  disease  or  impairment  and  its 
sequelae  arising  out  of  coal  mine 
employment.  'This  definition  includes, 
but  is  not  limited  to,  any  chronic 
restrictive  or  obstructive  pulmonary 
disease  arising  out  of  coal  mine 
employment. 

(b)  For  purposes  of  this  section,  a 
disease  "arising  out  of  coal  mine 
emplojrment"  includes  any  chronic 
pulmonary  disease  or  respiratory  or 
pulmonary  impairment  significantly 
related  to,  or  substantially  aggravated 


by,  dust  exposure  in  coal  mine 
employment. 

(c)  For  purposes  of  this  definition, 
"pneiunoconiosis"  is  recognized  as  a 
latent  and  progressive  disease  which 
may  first  become  detectable  only  after 
the  cessation  of  coal  mine  dust 
exposure. 

§  71 8.202    Determining  the  existence  of 
pneumoconiosis. 

(a)  A  finding  of  the  existence  of 
pneumoconiosis  may  be  made  as 
follows: 

(1)  A  chest  X-ray  conducted  and 
classified  in  accordance  with  §  718.102 
may  form  the  basis  for  a  finding  of  the 
existence  of  pneumoconiosis.  Except  as 
otherwise  provided  in  this  section, 
where  two  or  more  X-ray  reports  are  in 
conflict,  in  evaluating  such  X-ray 
reports  consideration  shall  be  given  to 
the  radiological  qualifications  of  the 
physicians  interpreting  such  X-rays. 

(i)  In  all  claims  filed  before  January  1, 
1982,  where  there  is  other  evidence  of 
pulmonary  or  respiratory  impairment,  a 
Board-certified  or  Board-eligible 
radiologist's  interpretation  of  a  chest  X- 
ray  shall  be  accepted  by  the  Office  if  the 
X-ray  is  in  compliance  with  the 
requirements  of  §  718.102  and  if  such  X- 
ray  has  been  taken  by  a  radiologist  or 
qualified  radiologic  technologist  or 
technician  and  there  is  no  evidence  that 
the  claim  has  been  fraudulently 
represented.  However,  these  limitations 
shall  not  apply  to  any  claim  filed  on  or 
after  January  1, 1982. 

(ii)  The  following  definitions  shall 
apply  when  making  a  finding  in 
accordance  with  this  paragraph. 

(A)  The  term  other  evidence  means 
medical  tests  such  as  blood-gas  studies, 
pulmonary  function  studies  or  physical 
examinations  or  medical  histories 
which  establish  the  presence  of  a 
chronic  pulmonary,  respiratory  or 
cardio-pulmonary  condition,  and  in  the 
case  of  a  deceased  miner,  in  the  absence 
of  medical  evidence  to  the  contrary, 
affidavits  of  persons  with  knowledge  of 
the  miner's  physical  condition. 

(B)  Pulmonary  or  respiratory 
impairment  means  inability  of  the 
himian  respiratory  apparatus  to  perform 
in  a  normal  manner  one  or  more  of  the 
three  components  of  respiration, 
namely,  ventilation,  perfusion  and 
diffusion. 

(C)  Board-certified  means  certification 
in  radiology  or  diagnostic  roentgenology 
by  the  American  Board  of  Radiology, 
Inc.  or  the  American  Osteopathic 
Association. 

(D)  Board-eligible  means  the 
successful  completion  of  a  formal 
accredited  residenc}'  program  in 
radiology  or  diagnostic  roentgenology. 


(E)  Certified  'B'  reader  or  'B'  reader 
means  a  physician  who  has 
demonstrated  proficiency  in  evaluating 
chest  roentgenograms  for 
roentgenographic  quality  and  in  the  use 
of  the  ILO-U/C  classification  for 
interpreting  chest  roentgenograms  for 
pneumoconiosis  and  other  diseases  by 
taking  and  passing  a  specially  designed 
proficiency  examination  given  on  behalf 
of  or  by  the  Appalachian  Laboratory  for 
Occupational  Safety  and  Health.  See  42 
CFR  37.51(b)(2). 

(F)  Qualified  radiologic  technologist 
or  technician  means  an  individual  who 
is  either  certified  as  a  registered 
technologist  by  the  American  Registry  of 
Radiologic  Technologists  or  licensed  as 
a  radiologic  technologist  by  a  state 
licensing  board. 

(2)  A  biopsy  or  autopsy  conducted 
and  reported  in  compliance  with 

§  718.106  may  be  the  basis  for  a  finding 
of  the  existence  of  pneumoconiosis.  A 
finding  in  an  autopsy  or  biopsy  of 
anthracoUc  pigmentation,  however, 
shall  not  be  sufficient,  by  itself,  to 
establish  the  existence  of 
pneumoconiosis.  A  report  of  autopsy 
shall  be  accepted  unless  there  is 
evidence  that  the  report  is  not  accurate 
or  that  the  claim  has  been  fraudulently 
represented. 

(3)  If  the  presumptions  described  in 
§§  718.304,  718.305  or  §  718.306  are 
applicable,  it  shall  be  presumed  that  the 
miner  is  or  was  suffering  from 
pneimioconiosis. 

(4)  A  determination  of  the  existence  of 
pneiunoconiosis  may  also  be  made  if  a 
physician,  exercising  sound  medical 
judgment,  notwithstanding  a  negative  X- 
ray,  finds  that  the  miner  suffers  or 
suffered  from  pneiunoconiosis  as 
defined  in  §  718.201.  Any  such  finding 
shall  be  based  on  objective  medical 
evidence  such  as  blood-gas  studies, 
electrocardiograms,  pulmonary  function 
studies,  physical  performance  tests, 
physical  examination,  and  medical  and 
work  histories.  Such  a  finding  shall  be 
supported  by  a  reasoned  medical 
opinion. 

(b)  No  claim  for  benefits  shall  be 
denied  solely  on  the  basis  of  a  negative 
chest  X-ray. 

(c)  A  determination  of  the  existence  of 
pneumoconiosis  shall  not  be  made 
solely  on  the  basis  of  a  living  miner's 
statements  or  testimony.  Nor  shall  such 
a  determination  be  made  upon  a  claim 
involving  a  deceased  miner  filed  on  or 
after  January  1, 1982,  solely  based  upon 
the  affidavit(s)  (or  equivalent  sworn 
testimony)  of  the  claimant  and/or  his  or 
her  dependents  who  would  be  eligible 
for  augmentation  of  the  claimant's 
benefits  if  the  claim  were  approved. 


§  718.203    Establishing  relationship  of 
pneumoconiosis  to  coal  mine  employment 

(a)  In  order  for  a  claimant  to  be  found 
eligible  for  benefits  under  the  Act,  it 
must  be  determined  that  the  miner's 
pneumoconiosis  arose  at  least  in  part 
out  of  coal  mine  employment.  The    ' 
provisions  in  this  section  set  forth  the 
criteria  to  be  applied  in  making  such  a 
determination. 

(b)  If  a  miner  who  is  suffering  or 
suffered  from  pneumoconiosis  was 
employed  for  ten  years  or  more  in  one 
or  more  coal  mines,  there  shall  be  a 
rebuttable  presumption  that  the 
pneumoconiosis  arose  out  of  such 
employment. 

(c)  If  a  miner  who  is  suffering  or 
suffered  from  pneumoconiosis  was 
employed  less  than  ten  years  in  the 
nation's  coal  mines,  it  shall  be 
determined  that  such  pneumoconiosis 
arose  out  of  that  employment  only  if 
competent  evidence  establishes  such  a 
relationship. 

$718,204    Total  disability  and  disability 
causation  defined;  criteria  for  determining 
total  disability  and  total  disability  due  to 
pneumoconiosis. 

(a)  General.  Benefits  are  provided 
under  the  Act  for  or  on  behalf  of  miners 
who  are  totally  disabled  due  to 
pneumoconiosis,  or  who  were  totally 
disabled  due  to  pneumoconiosis  at  the 
time  of  death.  For  purposes  of  this 
section,  any  nonpulmonary  or 
nonrespiratory  condition  or  disease, 
which  causes  an  independent  disability 
unrelated  to  the  miner's  pulmonary  or 
respiratory  disability,  shall  not  be 
considered  in  determining  whether  a 
miner  is  totally  disabled  due  to 
pneumoconiosis,  ff,  however,  a 
nonpulmonary  or  nonrespiratory 
condition  or  disease  causes  a  chronic 
respiratory  or  pulmonary  impairment, 
that  condition  or  disease  shall  be 
considered  in  determining  whether  the 
miner  is  or  was  totally  disabled  due  to 
pneumoconiosis. 

(b)(1)  Total  disability  defined.  A 
miner  shall  be  considered  totally 
disabled  if  the  irrebuttable  presumption 
described  in  §  718.304  applies.  If  that 
presumption  does  not  apply,  a  miner 
shall  be  considered  totally  disabled  if 
the  miner  has  a  pulmonary  or 
respiratory  impairment  which,  standing 
alone,  prevents  or  prevented  the  miner: 

(1)  From  performing  his  or  her  usual 
coal  mine  work;  and 

(ii)  From  engaging  in  gainful 
employment  in  the  immediate  area  of 
his  or  her  residence  requiring  the  skills 
or  abilities  comparable  to  those  of  any 
employment  in  a  mine  or  mines  in 
which  he  or  she  previously  engaged 
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with  some  regularity  over  a  substantial 
period  of  time. 

(2)  Medical  criteria.  In. the  absence  of 
contrary  probative  evidence,  evidence 
which  meets  the  standards  of  either 
paragraphs  (b)(2){i),  (ii),  (iii),  or  (iv)  of 
this  section  shall  establish  a  miner's 
total  disability: 

(i)  Pulmonary  function  tests  showing 
values  equal  to  or  less  than  those  listed 
in  Table  Bl  (Males)  or  Table  B2 
(Females)  in  Appendix  B  to  this  part  for 
an  individual  of  the  miner's  age,  sex, 
and  height  for  the  FEVl  test;  if,  in 
addition,  such  tests  also  reveal  the 
values  specified  in  either  paragraph 
(b)(2)(i)(A)  or  (B)  or  (C)  oithis  section: 

(A)  Values  equal  to  or  less  than  those 
listed  in  Table  B3  (Males)  or  Table  B4 
(Females)  in  Appendix  B  of  this  part,  for 
an  individual  of  the  miner's  age,  sex, 
and  height  for  the  FVC  test,  or 

(B)  Vaaues  equal  to  or  less  than  those 
listed  in  Table  B5  (Males)  orTable  B6 
(Females)  in  Appendix  B  to  this  peirt,  for 
an  individual  of  the  miner's  age,  sex, 
and  height  for  the  MW  test,  or 

(C)  A  percentage  of  55  or  less  when 
the  results  of  the  FEVl  test  are  divided 
by  the  results  of  the  FVC  test  (FEVl/ 
FVC  equal  to  or  less  than  55%),  or 

(ii)  Arterial  blood-gas  tests  show  the 
values  listed  in  Appendix  C  to  this  part, 
or 

(iii)  The  miner  has  pneumoconiosis 
and  has  been  shown  by  the  medical 
evidence  to  be  suffering  from  cor 
pulmonale  with  right-sided  congestive 
heart  failure,  or 

(iv)  Where  total  disability  cannot  be 
shown  under  paragraphs  (b)(2)(i),  (ii),  or 
(iii)  of  this  section,  or  where  pulmonary 
function  tests  and/or  blood  gas  studies 
are  medically  contraindicated,  total 
disability  may  nevertheless  be  foimd  if 
a  physician  exercising  reasoned  medical 
judgment,  based  on  medically 
acceptable  clinical  and  laboratory 
diagnostic  techniques,  concludes  that  a 
miner's  respiratory  or  pulmonary 
condition  prevents  or  prevented  the 
miner  from  engaging  in  employment  as 
described  in  paragraph  (b)(1)  of  this 
section. 

(c)(1)  Total  disability  due  to 
pneumoconiosis  defined.  A  miner  shall 
be  considered  totally  disabled  due  to 
pneumoconiosis  if  pneumoconiosis,  as 
defined  in  §  718.201,  is  a  substantially 
contributing  cause  of  the  miner's  totally 
disabling  respiratory  or  pulmonary 
impairment.  Pneumoconiosis  is  a 
"substantially  contributing  cause"  of  the 
miner's  disability  if  it: 

(i)  Has  an  adverse  effect  on  the 
miner's  respiratory  or  pulmonary 
condition;  or 

(ii)  Worsens  a  totally  disabling 
respiratory  or  pulmonary  impairment 


which  is  caused  by  a  disease  or 
exposure  unrelated  to  coal  mine 
employment. 

(2)  Except  as  provided  in  §  718.305 
and  paragraph  (b)(2)(iii)  of  this  section, 
proof  that  the  miner  suffers  or  suffered 
from  a  totally  disabling  respiratory  or 
pulmonary  impairment  as  defined  in 
paragraphs  (b)(2)(i),  (b)(2)(ii).  (b)(2)(iv) 
and  (d)  of  this  section  shall  not,  by 
itself,  be  sufficient  to  establish  that  the 
miner's  impairment  is  or  was  due  to 
pneiunoconiosis.  Except  as  provided  in 
paragraph  (d),  the  cause  or  causes  of  a 
miner's  total  disability  shall  be 
established  by  means  of  a  physician's 
documented  and  reasoned  medical 
report. 

(d)  Lay  evidence.  In  establishing  total 
disabili^,  lay  evidence  may  be  used  in 
the  following  cases: 

(1)  In  a  case  involving  a  deceased 
miner  in  which  the  claim  was  filed  prior 
to  January  1, 1982,  affidavits  (or 
equivalent  sworn  testimony)  from 
persons  knowledgeable  of  the  miner's 
physical  condition  shall  be  sufficient  to 
establish  total  (or  under  §  718.306 
partial)  disability  due  to 
pneumoconiosis  if  no  medical  or  other 
relevant  evidence  exists  which 
addresses  the  miner's  pulmonary  or 
respiratory  condition. 

(2)  In  a  case  involving  a  survivor's 
claim  filed  on  or  after  January  1, 1982, 
but  prior  to  Jime  30, 1982,  which  is 
subject  to  §  718.306,  affidavits  (or 
equivalent  sworn  testimony)  from 
persons  knowledgeable  of  the  miner's 
physical  condition  shall  be  sufficient  to 
establish  total  or  partial  disability  due  to 
pneumoconiosis  if  no  medical  or  other 
relevant  evidence  exists  which 
addresses  the  miner's  pulmonary  or 
respiratory  condition;  however,  such  a 
determination  shall  not  be  based  solely 
upon  the  affidavits  or  testimony  of  the 
claimant  and/or  his  or  her  dependents 
who  would  be  eligible  for  augmentation 
of  the  claimant's  benefits  if  the  claim 
were  approved. 

(3)  In  a  case  involving  a  deceased 
miner  whose  claim  was  filed  on  or  after 
January  1, 1982,  affidavits  (or  equivalent 
sworn  testimony)  from  persons 
knowledgeable  of  the  miner's  physical 
condition  shall  be  sufficient  to  establish 
total  disability  due  to  pneumoconiosis  if 
no  medical  or  other  relevant  evidence 
exists  which  addresses  the  miner's 
pulmonary  or  respiratory  condition; 
however,  such  a  determination  shall  not 
be  based  solely  upon  the  affidavits  or 
testimony  of  any  person  who  would  be 
eligible  for  benefits  (including 
augmented  benefits)  if  the  claim  were 
approved. 

(4)  Statements  made  before  death  by 
a  deceased  miner  about  his  or  her 


physical  condition  are  relevant  and 
shall  be  considered  in  making  a 
determination  as  to  whether  the  miner 
was  totally  disabled  at  the  time  of  death. 

(5)  In  the  case  of  a  living  miner's 
claim,  a  finding  of  total  disability  due  to 
pneumoconiosis  shall  not  be  made 
solely  on  the  miner's  statements  or 
testimony. 

(e)  In  determining  total  disability  to 
perform  usual  coal  mine  work,  the 
following  shall  apply  in  evaluating  the 
miner's  employment  activities: 

(1)  In  the  case  of  a  deceased  miner, 
employment  in  a  mine  at  the  time  of 
death  shall  not  be  conclusive  evidence 
that  the  miner  was  not  totally  disabled. 
To  disprove  total  disability,  it  must  be 
shown  that  at  the  time  the  miner  died, 
there  were  no  changed  cinnmistances  of 
employment  indicative  of  his  or  her 
reduced  ability  to  perform  his  or  her 
usual  coal  mine  work. 

(2)  In  the  case  of  a  living  miner,  proof 
of  current  employment  in  a  coal  mine 
shall  not  be  conclusive  evidence  that 
the  miner  is  not  totally  disabled  unless 
it  can  be  shown  that  there  are  no 
changed  circumstances  of  emplojrment 
indicative  of  his  or  her  reduced  ability 
to  perform  his  or  her  usual  coal  mine 
work. 

(3)  Changed  circumstances  of 
employment  indicative  of  a  miner's 
reduced  ability  to  perform  his  or  her 
usual  coal  mine  work  may  include  but 
are  not  limited  to: 

(i)  The  miner's  reduced  ability  to 
perform  his  or  her  customary  duties 
without  help;  or 

(ii)  The  miner's  reduced  ability  to 
perform  his  or  her  customary  duties  at 
his  or  her  usual  levels  of  rapidity, 
continuity  or  efficiency;  or 

(iii)  The  miner's  transfer  by  request  or 
assignment  to  less  vigorous  duties  or  to 
duties  in  a  less  dusty  part  of  the  mine. 

S  71 8.205    Death  due  to  pneumoconiosis. 

(a)  Benefits  are  provided  to  eligible 
survivors  of  a  miner  whose  death  was 
due  to  pneumoconiosis.  In  order  to 
receive  benefits,  the  claimant  must 
prove  that: 

(1)  The  miner  had  pneimioconiosis 
(see  §  718.202); 

(2)  The  miner's  pneumoconiosis  arose 
out  of  coal  mine  employment  (see 

§  718.203);  and 

(3)  The  miner's  death  was  due  to 
pneumoconiosis  as  provided  by  this 
section. 

(b)  For  the  purpose  of  adjudicating 
survivors'  claims  filed  prior  to  January 
1, 1982,  death  will  be  considered  due  to 
pneumoconiosis  if  any  of  the  following 
criteria  is  met: 

(1)  Where  competent  medical     - 
evidence  established  that  the  miner's 
death  was  due  to  pneumoconiosis,  or 
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(2)  Where  death  was  due  to  multiple 
causes  including  pneiunoconiosis  and  it 
is  not  medically  feasible  to  distinguish 
which  disease  caused  death  or  the 
extent  to  which  pneumoconiosis 
contributed  to  the  cause  of  death,  or 

(3)  Where  the  presumption  set  forth  at 
§  718.304  is  apolicable,  or 

(4)  Where  eitner  of  the  presumptions 
set  forth  at  §  718.303  or  §  718.305  is 
applicable  and  has  not  been  rebutted. 

(5)  Where  the  cause  of  death  is 
significantly  related  to  or  aggravated  by 
pneumoconiosis. 

(c)  For  the  purpose  of  adjudicating 
survivors'  claims  filed  on  or  after 
January  1, 1982,  death  will  be 
considered  to  be  due  to  pneumoconiosis 
if  any  of  the  following  criteria  is  met: 

(1)  Where  competent  medical 
evidence  establishes  that 
pneumoconiosis  was  the  cause  of  the 
miner's  death,  or 

(2)  Where  pneiunoconiosis  was  a 
substantially  contributing  cause  or 
factor  leading  to  the  miner's  death  or 
where  the  death  was  caused  by 
complications  of  pneumoconiosis,  or 

(3)  Where  the  presumption  set  forth  at 
§  718.304  is  applicable. 

(4)  However,  survivors  are  not  eligible 
for  benefits  where  the  miner's  death  was 
caused  by  a  traumatic  injury  or  the 
principal  cause  of  death  was  a  medical 
condition  not  related  to 
pneiunoconiosis,  unless  the  evidence 
establishes  that  pneumoconiosis  was  a 
substantially  contributing  cause  of 
death. 

(5)  Pneumoconiosis  is  a  "substantially 
contributing  cause"  of  a  miner's  death  if 
it  hastens  the  miner's  death. 

(d)  To  minimize  the  hardships  to 
potentially  entitled  survivors  due  to  the 
disruption  of  benefits  upon  the  miner's 
death,  survivors'  claims  filed  on  or  after 
January  1, 1982,  shall  be  adjudicated  on 
an  expedited  basis  in  accordance  with 
the  following  procedures.  The  initial 
burden  is  upon  the  claimant,  with  the 
assistance  of  the  district  director,  to 
develop  evidence  which  meets  the  " 
requirements  of  paragraph  (c)  of  this 
section.  Where  the  initial  medical 
evidence  appears  to  establish  that  death 
was  due  to  pneimioconiosis,  the 
survivor  will  receive  benefits  unless  the 
weight  of  the  evidence  as  subsequently 
developed  by  the  Department  or  the 
responsible  operator  establishes  that  the 
miner's  death  was  not  due  to 
pneimioconiosis  as  defined  in  paragraph 
(c).  However,  no  such  benefits  shall  be 
found  payable  before  the  party 
responsible  for  the  payment  of  such 
benefits  shall  have  had  a  reasonable 
opportunity  for  the  development  of   * 
rebuttal  evidence.  See  §  725.414 
concerning  the  operator's  opportunity  to 


develop  evidence  prior  to  an  initial 
determination. 

S718.206    Effact  of  findings  by  persons  or 
agencies. 

Decisions,  statements,  reports, 
opinions,  or  the  like,  of  agencies, 
organizations,  physicians  or  other 
individuals,  about  the  existence,  cause, 
and  extent  of  a  miner's  disability,  or  the 
cause  of  a  miner's  death,  are  admissible. 
If  properly  submitted,  such  evidence 
shall  be  considered  and  given  the 
weight  to  which  it  is  entitled  as 
evidence  under  all  the  facts  before  the 
adjudication  officer  in  the  claim. 

Subpart  D— Presumptions  Applicable 
to  Eligibility  Determinations 

§  718.301    Establishing  length  of 
employment  as  a  miner.  • 

The  presumptions  set  forth  in 
§§  718.302,  718.303,  718.305  and 
718.306  apply  only  if  a  miner  worked  in 
one  or  more  coal  mines  for  the  number 
of  years  required  to  invoke  the 
presumption.  The  length  of  the  miner's 
coal  mine  work  history  must  be 
computed  as  provided  by  20  CFR 
725.101{a)(32). 

S  71 8.302    Relationship  of  pneumoconiosis 
to  coal  mine  employment. 

If  a  miner  who  is  suffering  or  suffered 
from  pneumoconiosis  was  employed  for 
ten  years  or  more  in  one  or  more  coal 
mines,  there  shall  be  a  rebuttable 
presumption  that  the  pneumoconiosis 
arose  out  of  such  employment.  (See 
§718.203.) 

§  71 8.303    Death  from  a  respirable  disease. 

(a)(1)  If  a  deceased  miner  was 
employed  for  ten  or  more  years  in  one 
or  more  coal  mines  and  died  from  a 
respirable  disease,  there  shall  be  a 
rebuttable  presumption  that  his  or  her 
death  was  due  to  pneumoconiosis. 

(2)  Under  this  presumption,  death 
shall  be  found  due  to  a  respirable 
disease  in  any  case  in  which  the 
evidence  establishes  that  death  was  due 
to  multiple  causes,  including  a 
respirable  disease,  and  it  is  not 
medically  feasible  to  distinguish  which 
disease  caused  death  or  the  extent  to 
which  the  respirable  disease  contributed 
to  the  cause  of  death. 

(b)  The  presumption  of  paragraph  (a) 
of  this  section  may  be  rebutted  by  a 
showing  that  the  deceased  miner  did 
not  have  pneumoconiosis,  that  his  or 
her  death  was  not  due  to 
pneiunoconiosis  or  that  pneumoconiosis 
did  not  contribute  to  his  or  her  death. 

(c)  This  section  is  not  applicable  to 
any  claim  filed  on  or  after  January  1, 
1982. 


§  71 8.304    Irrebuttable  presumption  of  total 
disability  or  death  due  to  pneumoconiosis. 
There  is  an  irrebuttable  presumption 
that  a  miner  is  totally  disabled  due  to 
pneumoconiosis,  that  a  miner's  death 
was  due  to  pneumoconiosis  or  that  a 
miner  was  totally  disabled  due  to 
pneumoconiosis  at  the  time  of  death,  if 
such  miner  is  suffering  or  suffered  from 
a  chronic  dust  disease  of  the  lung 
which: 

(a)  When  diagnosed  by  chest  X-ray 
(see  §  718.202  concerning  the  standards 
for  X-rays  and  the  effect  of 
interpretations  of  X-rays  by  physicians) 
yields  one  or  more  large  opacities 
(greater  than  1  centimeter  in  diameter) 
and  would  be  classified  in  Category  A, 
B,  or  C  in: 

(1)  The  ILO-U/C  International 
Classification  of  Radiographs  of  the 
Pneumoconioses,  1971,  or  subsequent 
revisions  thereto;  or 

(2)  The  International  Classification  of 
the  Radiographs  of  the  Pneumoconioses 
of  the  International  Labour  Office, 
Extended  Classification  (1968)  (which 
may  be  referred  to  as  the  "ILO 
Classification  (1968)");  or 

(3)  The  Classification  of  the 
Pneumoconioses  of  the  Union 
Internationale  Contra  Cancer/Cincinnati 
(1968)  (which  may  be  referred  to  as  the 
"UlCC/Cincinnati  (1968) 
Classification");  or 

(b)  When  diagnosed  by  biopsy  or 
autopsy,  yields  massive  lesions  in  the 
lung;  or 

(c)  When  diagnosed  by  means  other 
than  those  specified  in  paragraphs  (a) 
and  (b)  of  this  section,  would  be  a 
condition  which  could  reasonably  be 
expected  to  yield  the  results  described 
in  paragraph  (a)  or  (b)  of  this  section 
had  diagnosis  been  made  as  therein 
described:  Provided,  however.  That  any 
diagnosis  made  under  this  paragraph 
shall  accord  with  acceptable  medical 
procedures. 

§718.305    Presumption  of 
pneumoconiosis. 

(a)  If  a  miner  was  employed  for  fifteen 
years  or  more  in  one  or  more 
underground  coal  mines,  and  if  there  is 
a  chest  X-ray  submitted  in  connection 
with  such  miner's  or  his  or  her 
survivor's  claim  and  it  is  interpreted  as 
negative  with  respect  to  the 
requirements  of  §  718.304,  and  if  other 
evidence  demonstrates  the  existence  of 
a  totally  disabling  respiratory  or 
pulmonary  impairment,  then  there  shall 
be  a  rebuttable  presumption  that  such 
miner  is  totally  disableKl  due  to 
pneumoconiosis,  that  such  miner's 
death  was  due  to  pneumoconiosis,  or 
that  at  the  time  of  death  such  miner  was 
totally  disabled  by  pneumoconiosis.  In 
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the  case  of  a  living  miner's  claim,  a 
spouse's  affidavit  or  testimony  may  not 
be  used  by  itself  to  establish  the 
applicability  of  the  presumption.  The 
"Secretary  shall  not  apply  all  or  a  portion 
of  the  requirement  of  this  paragraph  that 
the  miner  work  in  an  imdergroimd  mine 
where  it  is  determined  that  conditions 
of  the  miner's  employment  in  a  coal 
mine  were  substantially  similar  to 
conditions  in  an  undergroimd  mine. 
The  presumption  may  be  rebutted  only 
by  establishing  that  the  miner  does  not, 
or  did  not,  have  pneumoconiosis,  or  that 
his  or  her  respiratory  or  pulmonary 
impairment  did  not  arise  out  of,  or  in 
connection  with,  employment  in  a  coal 
mine. 

(b)  In  the  case  of  a  deceased  miner, 
where  there  is  no  medical  or  other 
relevant  evidence,  afHdavits  of  persons 
having  knowledge  of  the  miner's 
condition  shall  be  considered  to  be 
sufficient  to  establish  the  existence  of  a 
totally  disabling  respiratory  or 
pulmonary  impairment  for  purposes  of 
this  section. 

(c)  The  determination  of  the  existence 
of  a  totally  disabling  respiratory  or 
pulmonary  impairment,  for  piuposes  of 
applying  the  presumption  described  in 
this  section,  shall  be  made  in' 
accordance  with  §  718.204. 

(d)  Where  the  cause  of  death  or  total 
disability  did  not  arise  in  whole  or  in 
part  out  of  dust  exposure  in  the  miner's 
coal  mine  employment  or  the  evidence 
establishes  that  the  miner  does  not  or 
did  not  have  pneumoconiosis,  the 
presumption  will  be  considered 
rebutted.  However,  in  no  case  shall  the 
presumption  be  considered  rebutted  on 
the  basis  of  evidence  demonstrating  the 
existence  of  a  totally  disabling 
obstructive  respiratory  or  pulmonary 
disease  of  unknown  origin. 

(e)  This  section  is  not  applicable  to 
any  claim  filed  on  or  after  January  1, 
1982. 

§  71 8.306    Presumption  of  entttlement 
applicable  to  certain  deatti  claims. 

(a)  In  the  case  of  a  miner  who  died  on 
or  before  March  1, 1978,  who  was 
employed  for  25  or  more  years  in  one 
or  more  coal  mines  prior  to  Jime  30, 
1971,  the  eligible  survivors  of  such 
miner  whose  claims  have  been  filed 
prior  to  June  30,  1982,  shall  be  entitled 
to  the  payment  of  benefits,  unless  it  is 
established  that  at  the  time  of  death 
such  miner  was  not  partially  or  totally 
disabled  due  to  pneumoconiosis. 
Eligible  siuT^ivors  shall,  upon  request, 
furnish  such  evidence  as  is  available 
with  respect  to  the  health  of  the  miner 
at  the  time  of  death,  and  the  nature  and 
duiration  of  the  miner's  coal  mine 
employment. 


(b)  For  the  piupose  of  this  section,  a 
miner  will  be  considered  to  have  been 
"partially  disabled"  if  he  or  she  had 
reduced  ability  to  engage  in  work  as 
defined  in  §  718.204(b). 

(c)  In  order  to  rebut  this  presumption 
the  evidence  must  demonstrate  that  the 
miner's  ability  to  perform  work  as 
defined  in  §  718.204(b)  was  not  reduced 
at  the  time  of  his  or  her  death  or  that 
the  miner  did  not  have  pneumoconiosis. 

(d)  None  of  the  following  items,  by 
itself,  shall  be  sufficient  to  rebut  the 
presumption: 

(1)  Evidence  that  a  deceased  miner 
was  employed  in  a  coal  mine  at  the  time 
of  death; 

^(2)  Evidence  pertaining  to  a  deceased 
miner's  level  of  earnings  prior  to  death; 

(3)  A  chest  X-ray  interpreted  as 
negative,  for  the  existence  of 
pneumoconiosis; 

(4)  A  death  certificate  which  makes 
no  mention  of  pneiunoconiosis. 

Appendix  A  to  Part  718 — Standards  for 
Administration  and  Interpretation  of 
Chest  Roentgenograms  (X-ra3rs) 

The  following  standards  are  established  in 
accordance  with  sections  402(f)(1)(D)  and 
413(b)  of  the  Act.  They  were  developed  in 
consultation  with  the  National  Institute  for 
Occupational  Safety  and  Health.  These 
standards  are  promulgated  for  the  guidance 
of  physicians  and  medical  technicians  to 
insure  that  uniform  procedures  are  used  in 
administering  and  interpreting  X-rays  and 
that  the  best  available  medical  evidence  will 
be  submitted  in  connection  with  a  claim  for 
black  lung  benefits.  If  it  is  established  that 
one  or  more  standards  have  not  been  met,  the 
claims  adjudicator  may  consider  such  fact  in 
determining  the  evidentiary  weight  to  be 
assigned  to  the  physician's  report  of  an  X-ray. 

(1)  Every  chest  roentgenogram  shall  be  a 
single  postero-anterior  projection  at  full 
inspiration  on  a  14  by  17  inch  film. 
Additional  chest  films  or  views  shall  be 
obtained  if  they  are  necessary  for  clarification 
and  classification.  The  film  and  cassette  shall 
be  capable  of  being  positioned  both  veilically 
and  horizontally  so  that  the  chest 
roentgenogram  will  include  both  apices  and 
costophrenic  angles.  If  a  miner  is  too  large  to 
permit  the  above  requirements,  then  a 
projection  with  minimum  loss  of 
costophrenic  angle  shall  be  made. 

(2)  Miners  shall  be  disrobed  from  the  waist 
up  at  the  time  the  roentgenogram  is  given. 
The  facility  shall  provide  a  dressing  area  and, 
for  those  miners  who  wish  to  use  one,  the 
facility  shall  provide  a  clean  gown.  Facilities 
shall  be  heated  to  a  comfortable  temperature. 

(3)  Roentgenograms  shall  be  made  only 
with  a  diagnostic  X-ray  machine  having  a 
rotating  anode  tube  with  a  maximum  of  a  2 
mm  source  (focal  spot). 

(4)  Except  as  provided  in  paragraph  (5), 
roentgenograms  shall  be  made  with  units 
having  generators  which  comply  with  the 
following:  (a)  the  generators  of  existing 
roentgenographic  units  acquired  by  the 
examining  facility  prior  to  July  27, 1973, 


shall  have  a  minimum  rating  of  200  mA  at 
100  kVp;  (b)  generators  of  units  acquired 
subsequent  to  that  date  shall  have  a 
minimum  rating  of  300  mA  at  125  kVp. 

Note:  A  generator  with  a  rating  of  150  kVp 
is  recommended. 

(5)  Roentgenograms  made  with  battery- 
powered  mobile  or  portable  equipment  shall 
be  made  with  units  having  a  minimum  rating 
of  100  mA  at  110  kVp  at  500  Hz.  or  200  mA 
at  110  kVp  at  60  Hz. 

(6)  Capacitor  discharge,  and  field  emission 
units  may  be  used. 

(7)  Roentgenograms  shall  be  given  only 
with  equipment  having  a  beam-limiting 
device  which  does  not  cause  large  unexposed 
boundaries.  The  use  of  such  a  device  shall  be 
discernible  from  an  examination  of  the 
roentgenogram. 

(8)  To  insure  high  quality  chest 
roentgenograms: 

(i)  The  maximum  exposure  time  shall  not 
exceed  1/20  of  a  second  except  that  with 
single  phase  units  with  a  rating  less  than  300 
mA  at  125  kVp  and  subjects  with  chest  over 
28  cm  postero-anterior,  the  exposure  may  be 
increased  to  not  more  than  1/10  of  a  second; 

(ii)  The  source  or  focal  spot  to  film 
distance  shall  be  at  least  6  feet; 

(iii)  Only  medium-speed  film  and  medium- 
speed  intensifying  screens  shall  be  used; 

(iv)  Film-screen  contact  shall  be 
maintained  and  verified  at  6-month  or 
shorter  intervals; 

(v)  Intensifying  screens  shall  be  inspected 
at  least  once  a  month  and  cleaned  when 
necessary  by  the  method  recommended  by 
the  manufacturer; 

(vi)  All  intensifying  screens  in  a  cassette 
shall  be  of  the  same  type  and  made  by  the 
same  manufacturer; 

(vii)  When  using  over  90  kV,  a  suitable  grid 
or43ther  means  of  reducing  scattered 
radiation  shall  be  used; 

(viii)  The  geometry  of  the  radiographic 
system  shall  insure  that  the  central  axis  (ray) 
of  the  primary  beam  is  perpendicular  to  the 
plane  of  the  film  surface  and  impinges  on  the 
center  of  the  film. 

(9)  Radiographic  processing: 

(i)  Either  automatic  or  manual  film 
processing  is  acceptable.  A  constant  time- 
temperature  technique  shall  be  meticulously 
employed  for  manual  processing. 

(ii)  If  mineral  or  other  impurities  in  the 
processing  water  introduce  difficulty  in 
obtaining  a  high-quality  roentgenogram,  a 
suitable  filter  or  purification  system  shall  be 
used. 

(10)  Before  the  miner  is  advised  that  the 
examination  is  concluded,  the  roentgenogram 
shall  be  processed  and  inspected  and 
accepted  for  quality  by  the  physician,  or  if 
the  physician  is  not  available,  acceptance 
may  be  made  by  the  radiologic  technologist. 
In  a  case  of  a  substandard  roentgenogram, 
another  shall  be  made  immediately. 

(11)  An  electric  power  supply  shall  be  used 
which  complies  with  the  voltage,  current, 
and  regulation  specified  by  the  manufacturer 
of  the  machine. 

(12)  A  densitometric  test  object  may  be 
required  on  each  roentgenogram  for  an 
objective  evaluation  of  film  quality  at  the 
discretion  of  the  Department  of  Labor. 

(13)  Each  roentgenogram  made  under  this 
Appendix  shall  be  permanently  and  legibly 
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marked  with  the  name  and  address  of  the 
faciUty  at  which  it  is  made,  the  miner's  OOL 
claim  number,  the  date  of  the  roentgenogram, 
and  left  and  right  sids  of  film.  No  other 
identifying  markings  shall  be  recorded  on  the 
roentgenogram. 

Appendix  B  to  Part  718 — Standards  for 
Administration  and  Interpretation  of 
Pulmonary  Function  Tests — ^Tables  Bl, 
B2,  B3,  B4,  B5,  B6 

The  following  standards  are  established  in 
accordance  with  section  402(f)(1)(D)  of  the 
Act.  They  were  developed  in  consultation 
with  the  National  Institute  for  Occupational 
Safety  and  Health  (NIOSH).  These  standards 
are  promulgated  for  the  guidance  of 
physicians  and  medical  technicians  to  insure 
that  uniform  procedures  are  used  in 
administering  and  interpreting  ventilatory 
function  tests  and  that  the  best  available 
medical  evidence  will  be  submitted  in 
support  of  a  claim  for  black  lung  benefits.  If 
it  is  established  that  one  or  more  standards 
have  not  been  met,  the  claims  adjudicator 
may  consider  such  fact  in  determining  the 
evidentiary  weight  to  be  given  to  the  results 
of  the  ventilatory  function  tests. 

(1)  Instruments  to  be  used  for  the 
administration  of  pulmonary  function  tests 
shall  be  approved  by  NIOSH  and  shall 
conform  to  the  following  criteria: 

(i)  The  instniment  shall  be  accurate  within 
+/  -  50  ml  or  within  +/  -  3  percent  of  reading, 
whichever  is  greater. 

(ii)  The  instnmient  shall  be  capable  of 
measuring  vital  capacity  from  0  to  7  liters 
BTPS. 

(iii)  The  instrument,  shall  have  a  low 
inertia  and  offer  low  resistance  to  airflow 
such  that  the  resistance  to  airflow  at  12  liters 
per  second  must  be  less  than  1.5  cm  H3O/ 
liter/sec. 

(iv)  The  instrument  or  user  of  the 
instrument  must  have  a  means  of  correcting 
volumes  to  body  temperature  saturated  with 
water  vapor  (BTPS)  under  conditions  of 
varying  ambient  spirometer  temperatures  and 
barometric  pressures. 

(v)  The  instrument  used  shall  provide  a 
tracing  of  flow  versus  volume  (flow-volume 
loop)  which  displays  the  entire  maximum 
inspiration  and  the  entire  maximum  forced 
expiration.  The  instrument  shall,  in  addition, 
provide  tracings  of  the  volume  versus  time 
tracing  (spirogram)  derived  electronically 
from  the  flow-volume  loop.  Tracings  are 
necessary  to  determine  whether  maximum 
inspiratory  and  expiratory  efforts  have  been 
obtained  during  the  FVC  maneuver.  If 
maximum  voluntary  ventilation  is  measured, 
the  tracing  shall  record  the  individual 
breaths  volumes  versus  time. 

(vi)  The  instrument  shall  be  capable  of 
accumulating  volume  for  a  minimum  of  10 
seconds  after  the  onset  of  exhalation. 

(vii)  The  instrument  must  be  capable  of 
being  calibrated  in  the  field  with  respect  to 
the  FEVl.  The  volume  calibration  shall  be 
accomplished  with  a  3  L  calibrating  syringe 
and  should  agree  to  within  1  percent  of  a  3 
L  calibrating  volume.  The  linearity  of  the 
instrument  must  be  documented  by  a  record 
of  volume  calibrations  at  three  different  flow 
rates  of  approximately  3  L/6  sec,  3  L/3  sec, 
and  3  L/sec. 


(viii)  For  measuring  maximum  voluntary 
ventilation  (MVV)  the  instrument  shall  have 
a  response  which  is  flat  within  +/  - 10 
percent  up  to  4  Hz  at  flow  rates  up  to  12 
liters  per  second  over  the  volume  range. 

(ix)  The  spirogram  shall  be  recorded  at  a 
speed  of  at  least  20  mm/sec  and  a  volume 
excursion  of  at  least  lOmm/L.  Calculation  of 
the  FEVl  from  the  flow-volume  loop  is  not 
acceptable.  Original  tracings  shall  be 
submitted. 

(2)  The  administration  of  pulmonary 
function  tests  shall  conform  to  the  following 
criteria: 

(i)  Tests  shall  not  be  performed  during  or 
soon  after  an  acute  respiratory  illness. 

(ii)  For  the  FEVl  and  FVC,  use  of  a  nose 
clip  is  required.  The  procedures  shall  be 
explained  in  simple  terms  to  the  patient  who 
shall  be  instructed  to  loosen  any  tight 
clothing  and  stand  in  fitint  of  the  apparatus. 
The  subject  may  sit,  or  stand,  but  care  should 
be  taken  on  repeat  testing  that  the  same 
position  be  used.  Particular  attention  shall  be 
given  to  insure  that  the  chin  is  slightly 
elevated  with  the  neck  slightly  extended.  The 
subject  shall  be  instructed  to  expire 
completely,  momentarily  hold  his  breath, 
place  the  mouthpiece  in  his  mouth  and  close 
the  mouth  firmly  about  the  mouthpiece  to 
ensure  no  air  leak.  The  subject  will  then 
make  a  maximum  inspiration  frt>m  the 
instrument  and  when  maximum  inspiration 
has  been  attained,  without  interruption,  blow 
as  hard,  fast  and  completely  as  possible  for 
at  least  7  seconds  or  until  a  plateau  has  been 
attained  in  the  volume-time  curve  with  no 
detectable  change  in  the  expired  volume 
during  the  last  2  seconds  of  maximal 
expiratory  effort.  A  minimum  of  three  flow- 
volume  loops  and  derived  spirometric 
tracings  shall  be  carried  out.  The  patient 
shall  be  observed  throughout  the  study  for 
compliance  with  instructions.  Inspiration 
and  expiration  shall  be  checked  visually  for 
reproducibility.  The  effort  shall  be  judged 
unacceptable  when  the  patient: 

(A)  Has  not  reached  full  inspiration 
preceding  the  forced  expiration;  or 

(B)  Has  not  used  maximal  effort  during  the 
entire  forced  expiration;  or 

(C)  Has  not  continued  the  expiration  for  at 
least  7  sec.  or  until  an  obvious  plateau  for  at 
least  2  sec.  in  the  volume-time  curve  has 
occurred;  or 

(D)  Has  coughed  or  closed  his  glottis;  or 

(E)  Has  an  obstructed  mouthpiece  or  a  leak 
around  the  mouthpiece  (obstruction  due  to 
tongue  being  placed  in  front  of  mouthpiece, 
false  teeth  falling  in  front  of  mouthpiece, 
etc.);  or 

(F)  Has  an  unsatisfactory  start  of 
expiration,  one  characterized  by  excessive 
hesitation  (or  false  starts).  Peak  flow  should 
be  attained  at  the  start  of  expiration  and  the 
volume-time  tracing  (spirogram)  should  have 
a  smooth  contour  revealing  gradually 
decreasing  flow  throughout  expiration;  or 

(G)  Has  an  excessive  variability  between 
the  three  acceptable  curves.  The  variation 
between  the  two  largest  FEVl's  of  the  three 
acceptable  tracings  should  not  exceed  5 
percent  of  the  largest  FEVl  or  100  ml, 
whichever  is  greater. 

(iii)  For  the  MW,  the  subject  shall  be 
instructed  before  beginning  the  test  that  he  or 


she  will  be  asked  to  breathe  as  deeply  and 
as  rapidly  as  possible  for  approximately  15 
seconds.  The  test  shall  be  performed  with  the 
subject  in  the  standing  position,  if  possible. 
Care  shall  be  taken  on  repeat  testing  that  the 
same  position  be  used.  The  subject  shaJl 
breathe  normally  into  the  mouthpiece  of  the 
apparatus  for  10  to  15  seconds  to  become 
accustomed  to  the  system.  The  subject  shall 
then  be  instructed  to  breathe  as  deeply  and 
as  rapidly  as  possible,  and  shall  be 
continually  encouraged  during  the  remainder 
of  the  maneuver.  Subject  shall  continue  the 
mlt^euver  for  15  seconds.  At  least  5  minutes 
of  rest  shall  be  allowed  between  maneuvers. 
At  least  three  MW's  shall  be  carried  out. 
(But  see  §  718.103(b).)  During  the  maneuvers 
the  patient  shall  be  obsers'ed  for  compliance 
with  instructions.  The  effort  shall  be  judged 
unacceptable  when  the  patient: 

(A)  Has  not  maintained  consistent  effort  for 
at  least  12  to  15  seconds:  or 

(B)  Has  coughed  or  closed  his  glottis;  or 

_  (C)  Has  an  obstructed  mouthpiece  or  a  leak 
around  the  mouthpiece  (obstruction  due  to 
tongue  being  placed  in  front  of  mouthpiece, 
false  teeth  falling  in  front  of  mouthpiece, 
etcj;  or 

(D)  Has  an  excessive  variability  between 
the  three  acceptable  curves.  The  variation 
between  the  two  largest  MW's  of  the  three 
satisfactory  tracings  shall  not  exceed  10 
percent. 

(iv)  A  calibration  check  shall  be  performed 
on  the  instrument  each  day  before  use,  using 
a  volume  source  of  at  least  three  liters, 
accurate  to  within  +/  - 1  percent  of  full  scale. 
The  volume  calibration  shall  be  performed  in 
accordance  with  the  method  described  in 
paragraph  (l)(vii)  of  this  Appendix.  Accuracy 
of  the  time  measurement  used  in  determining 
the  FEVl  shall  be  checked  using  the 
manufacturer's  stated  procedure  and  shall  be 
within'  +/  -  3  percent  of  actual.  The 
procedure  described  in  the  Appendix  shall 
be  performed  as  well  as  any  other  procedures 
suggested  by  the  manufacturer  of  the 
spirometer  being  used. 

(v)(A)  The  first  step  in  evaluating  a 
spirogram  for  the  FVC  and  FEVl  shall  be  to 
determine  whether  or  not  the  patient  has 
performed  the  test  properly  or  as  described 
in  paragraph  (2)(ii)  of  this  Appendix.  The 
largest  recorded  FVC  and  FEVl.  corrected  to 
BTPS,  shall  be  used  in  the  analysis. 

(B)  Only  MW  maneuvers  which 
demonstrate  consistent  effort  for  at  least  12 
seconds  shall  be  considered  acceptable.  The 
largest  accumulated  volume  for  a  12  second 
period  corrected  to  BTPS  and  multiplied  by 
five  or  the  largest  accumulated  volume  for  a 
15  second  period  corrected  to  BTPS  and 
multiplied  by  four  is  to  be  reported  as  the 
MW. 


Appendix  C  to  Part  718— Blood-Gas 
Tables 

The  following  tables  set  forth  the  values  to 
be  applied  in  determining  whether  total 
disability  may  be  established  in  accordance 
with  §§  718.204(b)(2)(ii)  and  718.305(a)  and 
(c).  The  values  contained  in  the  tables  are 
indicative  of  impairment  only.  They  do  not 
establish  a  degree  of  disability  except  as 
provided  in  §§718.204(b)(2)(ii)  and  748.305 
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(a)  and  (c),  nor  do  they  establish  standards 
for  determining  nonnal  alveolar  gas  exchange 
values  for  any  particular  individual.  Tests 
shall  not  be  performed  during  or  soon  after 
an  acute  respiratory  or  cardiac  illness. 

A  miner  who  meets  the  following  medical 
specifications  shall  be  found  to  be  totally 
disabled,  in  the  absence  of  rebutting 
evidence,  if  the  values  speciHed  in  one  of  the 
following  tables  are  met: 

(1)  For  arterial  blood -gas  studies  performed 
at  test  sites  up  to  2,999  feet  above  sea  level: 


Arterial  pC02 
(mm  Hg) 


Arterial  pC02 
(mm  Hg) 


25  or  below 

26 

27 

28 

29 

30 

31  

32 

33 

34 - 

35 

36 

37 

38 

39 

40-49 

Above  50  ... 


Arterial  p02 

equal  to  or 

less  ttian 

(mm  Hg) 


75 
74 
73 
72 
71 
70 
69 
68 
67 
66 
65 
64 
63 
62 
61 
60 


^  Any  value. 

(2)  For  arterial  blood-gas  studies  performed 
at  test  sites  3,000  to  5.999  feet  above  sea 
level: 


Arterial  pC02 
(mm  Hg) 

Arterial  p02 

equal  to  or 

less  than 

(mm  Hg) 

25  or  below 

26 

70 
69 

27 

68 

28 „ 

67 

29 

66 

30 

65 

31 

64 

32 

63 

33 

62 

34 

61 

35 

60 

36 „ 

59 

37 

58 

38 

57 

39 - 

56 

40-49 

Above  so 

55 

2 

2  Any  value. 

(3)  For  arterial  blood-gas  studies  performed 
at  test  sites  6,000  feet  or  more  above  sea 
level: 


Arterial  pC02 
(mm  Hg) 

Arterial  p02 

equal  to  or 

less  tt^n 

(mm  Hg) 

25  or  below 

65 

26 -.i ^. 

27 

64 
63 

28 

29 

30 

31  

32 

33 

34 

35 

36 

37 

38 

39 

40-49 

Above  50 


Arterial  p02 

equal  to  or 

less  than 

(mm  Hg) 


62 
61 
60 
59 
58 
57 
56 
55 
54 
53 
52 
51 
50 

3 


3  Any  value. 

3.  Part  722  is  proposed  to  be  revised  as 
follows. 

PART  722— CRITERIA  FOR 
DETERMINING  WHETHER  STATE 
WORKERS'  COMPENSATION  LAWS 
PROVIDE  ADEQUATE  COVERAGE 
FOR  PNEUMOCONIOSIS  AND  LISTING 
OF  APPROVED  STATE  LAWS 

722.1  Purpose. 

722.2  Definitions. 

722.3  General  criteria;  inclusion  in  and 
removal  from  the  Secretary's  list. 

722.4  The  Secretary's  list. 
Authority:  5  U.S.C.  301,  Reorganization 

Plan  No.  6  of  1950,  15  FR  3174,  30  U.S.C.  901 
et  seq.,  921,  932,  936;  33  U.S.C.  901  et  seq.. 
Secretary's  Order  7-87,  52  FR  48466, 
Employment  Standards  Order  No.  90-02. 

§722.1    Purpose. 

Section  421  of  the  Black  Lung 
Benefits  Act  provides  that  a  claim  for 
benefits  based  on  the  total  disability  or 
death  of  a  coal  miner  due  to 
pneumoconiosis  must  be  filed  under  a 
State  workers'  compensation  law  where 
such  law  provides  adequate  coverage  for 
pneumoconiosis.  A  State  workers' 
compensation  law  may  be  deemed  to 
provide  adequate  coverage  only  when  it 
is  included  on  a  list  of  such  laws 
maintained  by  the  Secretary.  The 
purpose  of  this  part  is  to  set  forth  the 
procedures  and  criteria  for  inclusion  on 
that  list,  and  to  provide  that  list. 

§722.2    Definttiona. 

(a)  The  definitions  and  use  of  terms 
contained  in  subpart  A  of  part  725  of 
this  title  shall  be  applicable  to  this  part. 

(b)  For  purposes  of  this  part,  the 
following  definitions  apply: 

(1)  State  agency  means,  with  respect 
to  any  State,  the  agency,  department  or 
officer  designated  by  the  workers' 
compensation  law  of  the  State  to 
administer  such  law.  In  any  case  in 
which  more  than  one  agency 
participates  in  the  administration  of  a 


State  workers'  compensation  law,  the 
Governor  of  the  State  may  designate 
which  of  the  agencies  shall  be  the  State 
agency  for  purposes  of  this  part 

(2)  The  Secretary's  list  means  the  list 
pubUshed  by  the  Secretary  of  Labor  in 
the  Federal  Register  (see  §  722.4) 
containing  the  names  of  those  States 
which  have  in  effect  a  workers' 
compensation  law  which  provides 
adequate  coverage  for  death  or  total 
disability  due  to  pneimioconiosis. 

§722.3    General  criteria;  incUision  in  and 
removal  from  the  Secretary's  list 

(a)  The  Governor  of  any  State  or  any 
duly  authorized  State  agency  may,  at 
any  time,  request  that  the  Secretary 
include  such  State's  workers' 

•  compensation  law  on  his  list  of  those 
State  workers'  compensation  laws 
providing  adequate  coverage  for  total 
disability  or  death  due  to 
pneumoconiosis.  Each  such  request 
shall  include  a  copy  of  the  State 
workers'  compensation  law  and  any 
other  pertinent  State  laws,  a  copy  of  any 
regvdations,  either  proposed  or 
promulgated,  implementing  such  laws; 
and  a  copy  of  any  administrative  or 
court  decision  interpreting  such  laws  or 
regulations,  or,  if  such  decisions  are 
published  in  a  readily  available  report, 
a  citation  to  such  decision. 

(b)  Upon  receipt  of  a  request  that  a 
State  be  included  on  the  Secretary's  list, 
the  Secretary  shall  include  the  State  on 
the  list  if  he  finds  that  the  State's 
workers'  compensation  law  guarantees 
the  payment  of  monthly  and  medical 
benefits  to  all  persons  who  would  be 
entitled  to  such  benefits  imder  the  Black 
Limg  Benefits  Act  at  the  time  of  the 
request,  at  a  rate  no  less  than  that 
provided  by  the  Black  Limg  Benefits 
Act.  The  criteria  used  by  the  Secretary 
in  making  such  determination  shall 
include,  but  shall  not  be  limited  to,  the 
criteria  set  forth  in  section  421(b)(2)  of 
the  Act. 

(c)  The  Secretary  may  require  each 
State  included  on  the  fist  to  submit 
reports  detailing  the  extent  to  which  the 
State's  workers'  compensation  laws,  as 
reflected  by  statute,  regulation,  or 
administrative  or  court  decision, 
continues  to  meet  the  requirements  of 
paragraph  (b)  of  this  section.  If  the 
Secretary  concludes  that  the  State's 
workers'  compensation  law  does  not 
provide  adequate  coverage  at  any  time, 
either  because  of  changes  to  the  State 
workers'  compensation  law  or  the  Black 
Lung  Benefits  Act,  he  shall  remove  the 
State  from  the  Secretary's  list  after 
providing  the  State  with  notice  of  such 
removal  and  an  opportunity  to  be  heard. 
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§722.4    The  Secretary's  list. 

(a)  The  Secretary  has  determined  that 
publication  of  the  Secretary's  list  in  the 
Code  of  Federal  Regulations  is 
appropriate.  Accordingly,  in  addition  to 
its  publication  in  the  Federal  Register 
as  required  by  section  421  of  the  Black 
Lung  Benefits  Act,  the  list  shall  also 
appear  in  paragraph  (b)  of  this  section. 

(b)  Upon  review  of  all  requests  filed 
with  the  Secretary  under  section  421  of 
the  Black  Limg  Benefits  Act  and  this 
part,  and  examination  of  the  workers' 
compensation  laws  of  the  States  making 
such  requests,  the  Secretary  has 
determined  that  the  workers' 
compensation  law  of  each  of  the 
following  listed  States,  for  the  period 
from  the  date  shown  in  the  list  until 
such  date  as  the  Secretary  may  make  a 
contrary  determination,  provides 
adequate  coverage  for  pneumoconiosis. 

State 
None 


Period  commencing 


4.  Part  725  is  proposed  to  be  revised 
as  follows: 

PART  72&-CLAIMS  FOR  BENEFITS 
UNDER  PART  C  OF  TITLE  IV  OF  THE 
FEDERAL  MINE  SAFETY  AND  HEALTH 
ACT,  AS  AMENDED 

Subpart  A — General 

Sec. 

725.1  Statutory  provisions. 

725.2  Purpose  and  applicability  of  this  part 

725.3  Contents  of  this  part. 

725.4  Applicability  of  other  parts  in  this 
title. 

725.101  Definitions  and  use  of  terms. 

725.102  Disclosure  of  program  information. 

725.103  Burden  of  proof. 

Subpart  B — Persons  Entitled  to  Benefits, 
Conditions,  and  Duration  of  Entitlement 

725.201  Who  is  entitled  to  benefits; 
contents  of  this  subpart. 

Conditions  and  Duration  of  Entitlement: 
\finer 

725.202  Miner  defined;  conditions  of 
entitlement,  miner. 

725.203  Duration  and  cessation  of 
entitlement,  miner. 

Conditions  and  Duration  of  Entitlement: 
Miner's  Dependents  (Augmented  Benefits) 

725.204  Determination  of  relationship; 
spouse. 

725.205  Determination  of  dependency; 
spouse. 

725.206  Determination  of  relationship; 
divorced  spouse. 

725.207  Determination  of  dependency; 
divorced  spouse. 

725.208  Determination  of  relationship; 
child. 

725.209  Determination  of  dependency: 
child. 

725.210  Diuration  of  augmented  benefits. 


725.211  Time  of  determination  of 
relationship  and  dependency  of  spouse 
or  child  for  purposes  of  augmentation  of 
benefits. 

Conditions  and  Duration  of  Entitlement: 
Miner's  Survivors 

725.212  Conditions  of  entitlement; 
surviving  spouse  or  surviving  divorced 
spouse. 

725.213  Duration  of  entitlement;  surviving 
spouse  or  surviving  divorced  spouse. 

725.214  Determination  of  relationship; 
surviving  spouse. 

725.215  Determination  of  dependency; 
surviving  spouse. 

725.216  Determination  of  relationship; 
surviving  divorced  spouse. 

725.217  Determination  of  dependency; 
surviving  divorced  spouse. 

725.218  Conditions  of  entitlement;  child. 

725.219  Duration  of  entitlement;  child. 

725.220  Determination  of  relationship; 
child. 

725.221  Determination  of  dependency; 
child. 

725.222  Conditions  of  entitlement;  parent, 
brother  or  sister. 

725.223  Duration  of  entitlement;  parent, 
brother  or  sister. 

725.224  Determination  of  relationship; 
parent,  brother  or  sister. 

725.225  Determination  of  dependency; 
parent,  brother  or  sister. 

725.226  "Good  cause"  for  delayed  filing  of 
proof  of  support. 

725.227  Time  of  determination  of 
relationship  and  dependency  of 
survivors. 

725.228  Effect  of  conviction  of  felonious 
and  intentional  homicide  on  entitlement 
to  benefits. 

Terms  Used  in  This  Subpart 

725.229  Intestate  personal  property. 

725.230  Legal  impediment. 

725.231  Domicile. 

725.232  Member  of  the  same  household — 
"living  with,"  "living  in  the  same 
household,"  and  "living  in  the  miner's 
household,"  defined. 

725.233  Support  and  contributions. 

Subpart  C — Filing  of  Claims 

725.301  Who  may  file  a  claim 

725.302  Evidence  of  authority  to  file  a 
claim  on  behalf  of  another. 

725.303  Date  and  place  of  filing  of  claims. 

725.304  Forms  and  initial  processing. 

725.305  When  a  written  statement  is 
considered  a  claim. 

725.306  Withdrawal  of  a  claim. 

725.307  Cancellation  of  a  request  for 
withdrawal. 

725.308  Time  limits  for  filing  claims. 

725.309  Additional  claims;  effect  of  a  prior 
denial  of  benefits. 

725.310  Modification  of  awards  and 
denials. 

725.311  Communications  with  respect  to 
claims;  time  computations. 

Subpart  D — Adjudication  Officers;  Parties 
and  Representatives 

725.350  Who  are  the  adjudication  officers. 

725.351  Powers  of  adjudication  officers. 


725.352    Disqualification  of  adjudication 
officer. 

725.360  Parties  to  proceedings 

725.361  Party  amicus  curiae. 

725.362  Representation  of  parties. 

77  5.363    Qualification  of  representative. 
725.364-  Authority  of  representative. 

725.365  Approval  of  representative's  fees; 
lien  against  benefits. 

725.366  Fees  for  representatives. 

725.367  Payment  of  a  claimants  attorney's 
fee  by  responsible  operator  or  fund. 

Subpart  E — Adfudication  of  Claims  by  the 
District  Director 

725.401  Claims  development — general. 

725.402  Approved  State  workers' 
compensation  law. 

725.403  [Reserved] 

725.404  Development  of  evidence — general 

725.405  Development  of  medical  evidence; 
scheduling  of  medical  examinations  and 
tests. 

725.406  Medical  examinations  and  tests. 

725.407  Identification  and  notification  of 
responsible  operator. 

725.408  Operator's  response  to  notification. 

725.409  Denial  of  a  claim  by  reason  of 
abandonment. 

725.410  Initial  findings  by  the  district 
director. 

725.411  Initial  finding — eligibility. 

725.412  Initial  finding — liability. 

725.413  Initial  adjudication  by  the  district 
director. 

725.414  Development  of  evidence. 

725.415  Action  by  the  district  director  after 
development  of  operator's  evidence. 

725.416  Conferences. 

725.417  Action  at  the  conclusion  of 
conference. 

725.418  Proposed  decision  and  order. 

725.419  Response  to  proposed  decision  and 
order. 

725.420  Initial  determinations. 

725.421  Referral  of  a  claim  to  the  Office  of 
Administrative  Law  )udges. 

725.422  Legal  Assistance. 

725.423  Extensions  of  time. 

Subpart  F — ^Hearings 

725.450  Right  to  a  hearing. 

725.451  '  Request  for  hearing. 

725.452  Type  of  hearing;  parties. 

725.453  Notice  of  hearing. 

725.454  Time  and  place  of  hearing;  transfer 
of  cases. 

725.455  Hearing  procedures;  generally. 

725.456  Introduction  of  documentary 
evidence. 

725.457  Witnesses. 

725.458  Depositions;  interrogatories. 

725.459  Witness  fees. 

725.460  Consolidated  hearings. 

725.461  Waiver  of  right  to  appear  and 
present  evidence. 

725.462  Withdrawal  of  controversion  of 
issues  set  for  formal  hearing;  effect. 

725.463  Issues  to  be  resolved  at  hearing; 
new  issues. 

725.464  Record  of  hearing. 

725.465  Dismissals  for  cause. 

725.466  Order  of  dismissal. 

725.475  Termination  of  hearings. 

725.476  Issuance  of  decision  and  order. 

725.477  Form  and  contents  of  decision  and 
order. 
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725.478  Filing  and  service  of  decision  and 
order. 

725.479  Finality  of  decisions  and  orders. 

725.480  Modification  of  decisions  and 
orders. 

725.481  Right  to  appeal  to  the  Benefits 
Review  Board. 

725.482  Judicial  review. 

725.483  Costs  in  proceedings  brought 
without  reasonable  grounds. 

Subpart  G — Responsible  Coal  Mine 
Operators 

725.490  Statutory  provisions  and  scope. 

725.491  Operator  defined. 

725.492  Successor  operator  defined. 

725.493  Employment  relationship  defined. 

725.494  Potentially  liable  operators. 

725.495  Criteria  for  determining  a 
responsible  operator. 

725.496  Special  claims  transferred  to  the 
Trust  Fund. 

725.497  Procedures  in  special  claims 
transferred  to  the  Trust  Fund. 

Subpart  H — ^Payment  of  Benefits 

General  Provisions 

725.501  Payment  provisions  generally. 

725.502  When  benefit  payments  are  due; 
manner  of  payment. 

725.503  Date  from  which  benefits  are 
payable. 

725.504  Payments  to  a  claimant  employed 
as  a  miner. 

725.505  Payees. 

725.506  Payment  on  behalf  of  another; 
"legal  guardian"  defined. 

725.507  Guardian  for  minor  or 
incompetent. 

725.510  Representative  payee. 

725.511  Use  and  benefit  defined. 

725.512  Support  of  legally  dependent 
spouse,  child,  or  parent. 

725.513  Accountability;  transfer. 

725.514  Certification  to  dependent  of 
augmentation  portion  of  benefit. 

725.515  Assignment  and  exemption  from 
claims  of  creditors. 

725.520  Computation  of  benefits. 

725.521  Commutation  of  payments;  lump 
sum  awards. 

725.522  Payments  prior  to  final 
adjudication. 

725.530  Operator  payments;  generally. 

725.531  Receipt  for  payment. 

Increases  and  Reductions  of  Benefits 

725.532  Suspension,  reduction,  or 
termination  of  payments. 

725.533  Modification  of  benefit  amounts: 
general. 

725.534  Reduction  of  State  benefits. 

725.535  Reductions;  receipt  of  State  or 
Federal  benefit. 

725.536  Reductions;  excess  earnings. 

725.537  Reductions;  retroactive  effect  of  an 
additional  claim  for  benefits. 

725.538  Reductions;  effect  of  augmentation 
of  benefits  based  on  subsequent 
qualification  of  individual. 

725.539  More  than  one  reduction  event. 

Overpayments;  Underpayments 

725.540  Overpayments. 

725.541  Notice  of  waiver  of  adjustment  or 
recovery  of  overpayment. 


725.542  When  waiver  of  adjustment  or 
recovery  may  be  applied. 

725.543  Standards  for  waiver  of  adjustment 
or  recovery. 

725.544  Collection  and  compromise  of 
claims  for  overpayment. 

725.545  Underpayments. 

725.546  Relation  to  provisions  for 
reductions  or  increases. 

725.547  Applicability  of  overpayment  and 
imderpayment  provisions  to  operator  or 
carrier. 

725.548  Procedures  applicable  to 
overpayments  and  underpayments. 

Subpart  I — EnCorcement  of  Liability:  Reports 

725.601  Enforcement  generally. 

725.602  Reimbursement  of  the  fund. 

725.603  Payments  by  the  fund  on  behalf  of 
an  operator;  liens. 

725.604  Enforcement  of  final  awards. 

725.605  Defaults. 

725.606  Security  for  the  payment  of 
benefits. 

725.607  Payments  in  addition  to 
compensation. 

725.608  Interest. 

725.609  Enforcement  against  other  persons. 

725.620  Failure  to  secure  benefits;  other 
penalties. 

725.621  Reports. 

Subpart  J — Medical  Benefits  and  Vocational 
Rehabilitation 

725.701  Availability  of  medical  benefits. 

725.702  Claims  for  medical  benefits  only 
under  section  11  of  the  Reform  Act. 

725.703  Physician  defined. 

725.704  Notification  of  right  to  medical 
benefits;  authorization  of  treatment. 

725.705  Arrangements  for  medical  care. 

725.706  Authorization  to  provide  medical 
services. 

725.707  Reports  of  physicians  and 
supervision  of  medical  care. 

725.708  Disputes  concerning  medical 
benefits. 

725.710  Objective  of  vocational 
rehabilitation. 

725.711  Requests  for  referral  to  vocational 
rehabilitation  assistance. 

Authority:  5  U.S.C.  301,  Reorganization 
Plan  No.  6  of  1950, 15  FR  3174.  30  U.S.C.  901 
et  seq.,  921,  932,  936;  33  U.S.C.  901  et  seq.. 
42  U.S.C.  405,  Secretary's  Order  7-87,  52  FR 
48466,  Employment  Standards  Order  No.  90- 
02. 

Subpart  A— General 

§725.1    Statutory  provisions. 

(a)  General.  Title  IV  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977,  as 
amended  by  the  Black  Lung  Benefits 
Reform  Act  of  1977,  the  Black  Lung 
Benefits  Revenue  Act  of  1977,  the  Black 
Lung  Benefits  Revenue  Act  of  1981  and 
the  Black  Lung  Benefits  Amendments  of 
1981,  provides  for  the  payment  of 
benefits  to  a  coal  miner  who  is  totally 
disabled  due  to  pneimioconiosis  (black 
lung  disease)  and  to  certain  survivors  of 
a  miner  who  dies  due  to 
pneumoconiosis.  For  claims  filed  prior 
to  January  1, 1982,  certain  survivors 


could  receive  benefits  if  the  miner  was 
totally  (or  for  claims  filed  prior  to  Jime 
30, 1982,  in  accordance  with  section 
411(c)(5)  of  the  Act,  partially)  disabled 
due  to  pneumoconiosis,  or  if  the  miner 
died  due  to  pneumoconiosis. 

(b)  Part  B.  Part  B  of  title  IV  of  the  Act 
provided  that  all  claims  filed  between 
December  30,  1969,  and  June  30, 1973. 
are  to  be  filed  with,  processed,  and  paid 
by  the  Secretary  of  Health,  Education, 
and  Welfare  through  the  Social  Security 
Administration;  claims  filed  by  the 
siuvivor  of  a  miner  before  January  1, 
1S74,  or  within  6  months  of  the  miner's 
death  if  death  occurred  before  January  1 , 
1974,  and  claims  filed  by  the  survivor 
of  a  miner  who  was  receiving  benefits 
under  part  B  of  title  IV  of  the  Act  at  the 
time  of  death,  if  filed  within  6  months 
of  the  miner's  death,  are  also 
adjudicated  and  paid  by  the  Social    , 
Security  Administration. 

(c)  Section  415.  Claims  filed  by  a 
miner  between  July  1  and  December  31, 
1973,  are  adjudicated  and  paid  imder 
section  415.  Section  415  provides  that  a 
claim  filed  between  the  appropriate 
dates  shall  be  filed  with  and  adjudicated 
by  the  Secretary  of  Labor  under  certain 
incorporated  provisions  of  the 
Longshoremen's  and  Harbor  Workers' 
Compensation  Act  (33  U.S.C.  901  et 
seq.).  A  claim  approved  imder  section 
415  is  paid  under  part  B  of  title  IV  of 
the  Act  for  periods  of  eligibility 
occurring  between  July  1  and  December 
31, 1973,  by  the  Secretary  of  Labor  and 
for  periods  of  eligibility  thereafter,  is 
paid  by  a  coal  mine  operator  which  is 
determined  liable  for  the  claim  or  the 
Black  Lung  Disability  Trust  Ftmd  if  no 
operator  is  identified  or  if  the  miner's 
last  coal  mine  employment  terminated 
prior  to  January  1, 1970.  An  operator 
which  may  be  found  liable  for  a  section 
415  claim  is  notified  of  the  claim  and 
allowed  to  participate  fully  in  the 
adjudication  of  such  claim.  A  claim 
filed  tmder  section  415  is  for  all 
purposes  considered  as  if  it  were  a  part 
C  claim  (see  paragraph  (d)  of  this 
section)  and  the  provisions  of  part  C  of 
title  rv  of  the  Act  are  fully  applicable  to 
a  section  415  claim  except  as  is 
otherwise  provided  in  section  415. 

(d)  Part  C.  Claims  filed  by  a  miner  or 
survivor  on  or  after  January  1, 1974,  are 
filed,  adjudicated,  and  paid  imder  the 
provisions  of  part  C  of  title  FV  of  the 
Act.  Part  C  requires  that  a  claim  filed  on 
or  after  January  1, 1974,  shall  be  filed 
imder  an  applicable  approved  State 
workers'  compensation  law,  or  if  no 
such  law  has  been  approved  by  the 
Secretary  of  Labor,  the  claim  may  be 
filed  witii  the  Secretary  of  Labor  under 
section  422  of  the  Act.  Claims  filed  with 
the  Secretary  of  Labor  under  part  C  are 
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processed  and  adjudicated  by  the 
Secretary  and  paid  by  a  coal  mine 
operator.  If  the  miner's  last  coal  mine 
employment  tenninated  before  January 
1, 1970,  or  if  no  responsible  operator 
can  be  identified,  benefits  are  paid  by 
the  Black  Lung  Disability  Trust  Fund. 
Claims  adjudicated  under  part  C  are 
subject  to  certain  incorporated 
provisions  of  the  Longshoremen's  and 
Harbor  Workers'  Compensation  Act. 

(e)  Section  435.  Section  435  of  the  Act 
affords  each  person  who  filed  a  claim 
for  benefits  under  part  B,  section  415,  or 
part  C,  and  whose  claim  had  been 
denied  or  was  still  pending  as  of  March 
1, 1978,  the  effective  date  of  the  Black 
Lung  Benefits  Reform  Act  of  1977,  the 
right  to  have  his  or  her  claim  reviewed 
on  the  basis  of  the  1977  amendments  to 
the  Act,  and  imder  certain 
circumstances  to  submit  new  evidence 
in  support  of  the  claim. 

(f)  changes  made  by  the  Black  Lung 
Benefits  Reform  Act  of  1977.  In  addition 
to  those  changes  which  are  reflected  in 
paragraphs  (a)  through  (e)  of  this 
section,  the  Black  Lung  Benefits  Reform 
Act  of  1977  contains  a  number  of 
significant  amendments  to  the  Act's 
standards  for  determining  eligibility  for 
benefits.  Among  these  are: 

(1)  A  provision  which  clarifies  the 
definition  of  "pneumoconiosis"  to 
include  any  "chronic  dust  disease  of  the 
Iting  and  its  sequelae,  including 
respiratory  and  pulmonary 
impairments,  arising  out  of  coal  mine 
employment"; 

(2)  A  provision  which  defines 
"miner"  to  include  any  person  who 
works  or  has  worked  in  or  around  a  coal 
mine  or  coal  preparation  facility,  and  in 
coal  mine  construction  or  coal 
transportation  under  certain 
circiunstances; 

(3)  A  provision  which  limits  the 
denial  of  a  claim  solely  on  the  basis  of 
emplo)mient  in  a  coal  mine; 

(4)  A  provision  which  authorizes  the 
Secretary  of  Labor  to  establish  standards 
and  develop  criteria  for  determining 
total  disability  or  death  due  to 
pneiunoconiosis  with  respect  to  a  part  C 
claim; 

(5)  A  new  presumption  which 
requires  the  payment  of  benefits  to  the 
survivors  of  a  miner  who  was  employed 
for  25  or  more  years  in  the  mines  under 
certain  conditions; 

(6)  Provisions  relating  to  the  treatment 
to  be  accorded  a  survivor's  affidavit, 
certain  X-ray  interpretations,  and 
certain  autopsy  reports  in  the 
development  of  a  claim;  and 

(7)  Cfther  clarifying,  procedural,  and 
technical  amendments. 

(g)  Changes  made  by  the  Black  Lung 
Benefits  Revenue  Act  of  1977.  The  Black 


Lung  Benefits  Revenue  Act  of  1977 
established  the  Black  Lung  Disability 
Trust  Fund  which  is  financed  by  a 
specified  tax  imposed  upon  each  ton  of 
coal  (except  lignite)  produced  and  sold 
or  used  in  the  United  States  after  March 
31, 1978.  The  Secretary  of  the  Treasury 
is  the  managing  trustee  of  the  fund  and 
benefits  are  paid  from  the  fund  upon  the 
direction  of  the  Secretary  of  Labor.  The 
fund  was  made  liable  for  the  payment 
of  all  claims  approved  imder  section 
415,  part  C  and  section  435  of  the  Act 
for  all  periods  of  eligibility  occxirring  on 
or  after  January  1, 1974,  with  respect  to 
claims  where  the  miner's  last  coal  mine 
employment  terminated  before  January 
1, 1970,  or  where  individual  liability 
can  not  be  assessed  against  a  coal  mine 
operator  due  to  bankruptcy,  insolvency, 
or  the  like.  The  fund  was  also 
authorized  to  pay  certain  claims  which 
a  responsible  operator  has  refused  to 
pay  within  a  reasonable  time,  and  to 
seek  reimbursement  from  such  operator. 
The  purpose  of  the  fund  and  the  Black 
Lung  Benefits  Revenue  Act  of  1977  was 
to  insure  that  coal  mine  operators,  or  the 
coal  industry,  will  fully  bear  the  cost  of 
black  Iimg  disease  for  the  present  time 
and  in  the  future.  The  Black  Lung 
Benefits  Revenue  Act  of  1977  also 
contained  other  provisions  relating  to 
the  fund  and  authorized  a  coal  mine 
operator  to  establish  its  own  trust  fund 
for  the  payment  of  certain  claims. 

(h)  changes  made  by  the  Black  Lung 
Benefits  Amendments  of  1981.  In 
addition  to  the  change  reflected  in 
paragraph  (a)  of  this  section,  the  Black 
Limg  Benefits  Amendments  of  1981 
made  a  number  of  significant  changes  in 
the  Act's  standards  for  determining 
eligibility  for  benefits  and  concerning 
the  payment  of  such  benefits.  The 
following  changes  are  all  applicable  to 
claims  filed  on  or  after  January  1, 1982: 

(1)  The  Secretary  of  Labor  may  re-read 
any  X-ray  submitted  in  support  of  a 
claim  and  may  rely  upon  a  second 
opinion  concerning  such  an  X-ray  as  a 
means  of  auditing  the  validity  of  the 
claim; 

(2)  The  rebuttable  presumption  that 
the  death  of  a  miner  with  ten  or  more 
years  employment  in  the  coal  mines, 
who  died  of  a  respirable  disease,  was 
due  to  pneiunoconiosis  is  no  longer 
applicable; 

(3)  The  rebuttable  presumption  that 
the  total  disability  of  a  miner  with 
fifteen  or  more  years  employment  in  the 
coal  mines,  who  has  demonstrated  a 
totally  disabling  respiratory  or 
pulmonary  impairment,  is  due  to 
pneimioconiosis  is  no  longer  applicable; 

(4)  In  the  case  of  deceased  miners, 
where  no  medical  or  other  relevant 
evidence  is  available,  only  affidavits 


from  persons  not  eligible  to  receive 
benefits  as  a  result  of  the  adjudication 
of  the  claim  will  be  considered 
sufficient  to  establish  entitiement  to 
benefits; 

(5)  Unless  the  miner  was  found 
entitled  to  benefits  as  a  result  of  a  claim 
filed  prior  to  January  1,  1982,  benefits 
are  payable  on  survivors'  claims  filed  on 
and  after  January  1, 1982,  only  when  the 
miner's  death  was  due  to 
pneumoconiosis; 

(6)  Benefits  payable  under  this  part 
are  subject  to  an  offset  on  account  of 
excess  earnings  by  the  miner;  and 

(7)  Other  technical  amendments. 

(i)  Changes  made  by  the  Black  Lung 
Benefits  Revenue  Act  of  1981.  The  Black 
Lung  Benefits  Revenue  Act  of  1981 
temporarily  doubles  the  amount  of  the 
tax  upon  coal  until  the  fund  shall  have 
repaid  all  advances  received  from  the 
United  States  Treasiu^'  and  the  interest 
on  all  such  advances.  The  fund  is  also 
made  liable  for  the  payment  of  certain 
claims  previously  denied  under  the 
1972  version  of  the  Act  and 
subsequenUy  approved  imder  section 
435  and  for  the  reimbursement  of 
operators  and  insurers  for  benefits 
previously  paid  by  them  on  such  claims. 
With  respect  to  claims  filed  on  or  after 
January  1, 1982,  the  fund's 
authorization  for  the  payment  of  interim 
benefits  is  limited  to  the  payment  of 
prospective  benefits  only.  These 
changes  also  define  the  rates  of  interest 
to  be  paid  to  and  by  the  fund. 

(j)  Longshoremen's  Act  provisions.. 
The  adjudication  of  claims  filed  under 
sections  415,  422  and  435  of  the  Act  is 
governed  by  various  procedural  and 
other  provisions  contained  in  the 
Longshoremen's  and  Harbor  Workers' 
Compensation  Act  CLHWCA),  as 
amended  from  time  to  time,  which  are 
incorporated  within  the  Act  by  sections 
415  and  422.  The  incorporated  LHWCA 
provisions  are  applicable  under  the  Act 
except  as  is  otherwise  provided  by  the 
Act  or  as  provided  by  regulations  of  the 
Secretary.  Although  occupational 
disease  benefits  are  also  payable  under 
the  LHWCA,  the  primary  focus  of  the 
procedures  set  forth  in  that  Act  is  upon 
a  time  definite  of  traumatic  injury  or 
death.  Because  of  this  and  other 
significant  differences  between  a  black 
lung  and  longshore  claim,  it  is 
determined,  in  accordance  with  the 
authority  set  forth  in  section  422  of  the 
Act,  that  certain  of  the  incorporated 
procedures  prescribed  by  the  LHWCA 
must  be  altered  to  fit  the  circumstances 
ordinarily  confronted  in  the 
adjudication  of  a  black  lung  claim.  The 
changes  made  are  based  upon  the 
Department's  experience  in  processing 
black  lung  claims  since  July  1, 1973, 
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and  all  such  changes  are  specified  in 
this  part  or  part  727  of  this  subchapter 
(see  §  725.4(d)).  No  other  departure  from 
the  incorporated  provisions  of  the 
LHWCA  is  intended. 

(k)  Social  Security  Act  provisions. 
Section  402  of  the  Act  incorporates 
certain  definitional  provisions  from  the 
Social  Security  Act,  42  U.S.C.  301  et 
seq.  Section  430  provides  that  the  1972, 
1977  and  1981  amendments  to  part  B  of 
the  Act  shall  also  apply  to  part  C  "to  the 
extent  appropriate."  Sections  412  and 
413  incorporate  various  provisions  of 
the  Social  Security  Act  into  part  B  of  the 
Act.  To  the  extent  appropriate,  these 
provisions  also  apply  to  part  C.  In 
certain  cases,  the  Department  has  varied 
the  terms  of  the  Social  Security  Act 
provisions  to  accommodate  the  unique 
needs  of  the  black  Iimg  benefits 
program.  Parts  of  the  Longshore  and 
Harbor  Workers'  Compensation  Act  are 
also  incorporated  into  part  C.  Where  the 
incorporated  provisions  of  the  two  acts 
are  inconsistent,  the  Department  has 
exercised  its  broad  regulatory  powers  to 
choose  the  extent  to  which 
incorporation  is  appropriate. 

S  725^    PurpoM  and  applicability  of  this 
p«t 

(a)  This  part  sets  forth  the  procedures 
to  be  followed  and  standards  to  be 
applied  in  filing,  processing, 
adjudicating,  and  paying  claims  filed 
underpart  C  of  title  IV  of  the  Act. 

(b)  Tnis  part  applies  to  all  claims  filed 
under  part  C  of  title  IV  of  the  Act  on  or 
after  August  18, 1978  and  shall  also 
apply  to  claims  that  were  pending  on 
August  18, 1978. 

(c)  The  provisions  of  this  part  reflect 
revisions  that  became  effective  on  [the 
effective  date  of  the  final  rule].  This  part 
applies  to  all  claims  filed,  and  all 
benefits  payments  made,  after  [the 
effective  date  of  the  final  rule].  With  the 
exception  of  the  following  sections,  this 
part  shall  also  apply  to  the  adjudication 
of  claims  that  were  pending  on  (the 
effective  date  of  the  final  rule]: 
§§725.309,  725.310,  725.351,  725.360. 
725.406,  725.407,  725.408,  725.410, 
725.411,  725.412,  725.413,  725.414, 
725.415,  725.417.  725.418,  725.423, 
725.454.  725.456,  725.457,  725.459, 
725.491,  725.492,  725.493,  725.494, 
725.495,  725.547.  The  version  of  those 
sections  set  forth  in  20  CFR,  parts  500 
to  end,  edition  revised  as  of  April  1, 
1996,  apply  to  the  adjudications  of 
claims  that  were  pending  on  [the 
effective  date  of  the  final  rule].  For 
purposes  of  construing  the  provisions  of 
this  section,  a  claim  shall  be  considered 
pending  on  [the  effective  date  of  the 
final  rule]  if  it  was  not  finally  denied 
more  than  one  year  prior  to  that  date. 


f  725.3    Contmits  of  this  part 

(a)  This  subpart  describes  the 
statutory  provisions  which  relate  to 
claims  considered  under  this  part,  the 
purpose  and  scope  of  this  part, 
definitions  and  usages  of  terms 
applicable  to  this  part,  and  matters 
relating  to  the  availability  of 
information  collected  by  the  Department 
of  Labor  in  connection  with  the 
processing  of  claims. 

(b)  Subpart  B  contains  criteria  for 
determining  who  may  be  found  entiUed 
to  benefits  under  this  part  and  other 
provisions  relating  to  the  conditions  and 
duiration  of  eligibility  of  a  particular 
individual. 

(c)  Subpart  C  describes  the  procedures 
to  be  followed  and  action  to  be  taken  in 
connection  with  the  filing  of  a  claim 
under  this  part. 

(d)  Subpart  D  sets  forth  the  duties  and 
powers  of  the  persons  designated  by  the 
Secretary  of  Labor  to  adjudicate  claims 
and  provisions  relating  to  the  rights  of 
parties  and  representatives  of  parties. 

(e)  Subpart  E  contains  the  procedures 
for  developing  evidence  and 
adjudicating  entitlement  and  liability 
issues  by  the  district  director. 

(f)  Subpart  F  describes  the  procedures 
to  be  followed  if  a  hearing  before  the 
Office  of  Administrative  Law  Judges  is 
required. 

(g)  Subpart  G  contains  provisions 
governing  the  identification  of  a  coal 
mine  operator  which  may  be  liable  for 
the  payment  of  a  claim. 

(h)  Subpart  H  contains  provisions 
governing  the  payment  of  benefits  with 
respect  to  an  approved  claim. 

(i)  Subpart  I  describes  the  statutory 
mechanisms  provided  for  the 
enforcement  of  a  coal  mine  operator's 
liabiUty,  sets  forth  the  penalties  which 
may  be  applied  in  the  case  of  a 
defaulting  coal  mine  operator,  and 
describes  the  obligation  of  coal 
operators  and  their  insurance  carriers  to 
file  certain  reports. 

(j)  Subpart  J  describes  the  right  of 
certain  beneficiaries  to  receive  medical 
treatment  benefits  and  vocational 
rehabilitation  under  the  Act. 


§725.4 
title. 


Applicabiiity  of  other  parts  in  this 


(a)  Part  718.  Part  718  of  this 
subchapter,  which  contains  the  criteria 
and  standards  to  be  applied  in 
determining  whether  a  miner  is  or  was 
totally  disabled  due  to  pneumoconiosis, 
or  whether  a  miner  died  due  to 
pneumoconiosis,  shall  be  applicable  to 
the  determination  of  claims  imder  this 
part.  Claims  filed  after  March  31, 1980, 
are  subject  to  part  718  as  promulgated 
by  the  Secretary  in  accordance  with 
section  402(f)(1)  of  the  Act  on  February 


29, 1980  (see  §  725.2(c)).  The  criteria 
contained  in  subpart  C  of  part  727  of 
this  subchapter  are  applicable  in 
determining  claims  filed  prior  to  April 
1, 1980,  imder  this  part,  and  such 
criteria  shall  be  applicable  at  all  times 
with  respect  to  claims  filed  imder  this 
part  and  imder  section  11  of  the  Black 
Limg  Benefits  Reform  Act  of  1977. 

Qi)  Parts  715.  717,  and  720.  Pertinent 
and  significant  provisions  of  Parts  715, 
717,  and  720  of  this  subchapter 
(contained  in  20  CFR,  parts  500  to  end, 
edition  revised  as  of  April  1, 1978), 
which  established  the  procedures  for 
the  filing,  processing,  and  payment  oT 
claims  filed  under  section  415  of  the 
Act,  are  included  within  this  part  as 
appropriate. 

(c)  Part  726.  Part  726  of  this 
subchapter,  which  sets  forth  the 
obligations  imposed  upon  a  coal 
operator  to  insure  or  self-insure  its 
liability  for  the  pa)maent  of  benefits  to 
certain  eligible  claimants,  is  applicable 
to  this  part  as  appropriate. 

(d)  Part  727.  Part  727  of  this 
subchapter,  which  governs  the  review, 
adjudication  and  payment  of  pending 
and  denied  claims  under  section  435  of 
the  Act,  is  applicable  with  respect  to 
such  claims.  The  criteria  contained  in 
subpart  C  of  part  727  for  determining  a 
claimant's  eligibility  for  benefits  are 
applicable  imder  this  part  with  respect 
to  all  claims  filed  before  April  1, 1980, 
and  to  all  claims  filed  under  this  part 
and  under  section  1 1  of  the  Black  Lung 
Benefits  Reform  Act  of  1977.  Because 
the  part  727  regulations  affect  an 
increasingly  smaller  number  of  claims, 
however,  the  Department  has 
discontinued  publication  of  the  criteria 
in  the  Code  of  Federal  Regulations.  The 
part  727  criteria  may  be  found  at  43  FR 
36818,  Aug.  18,  1978  or  20  CFR,  parts 
500  to  end,  edition  revised  as  of  April 
1, 1996. 

(e)  Part  410.  Part  410  of  this  title, 
which  sets  forth  provisions  relating  to  a 
claim  for  black  lung  benefits  under  part 
B  of  title  rV  of  the  Act,  is  inapplicable 
to  this  part  except  as  is  provided  in  this 
part,  or  in  part  718  of  this  subchapter. 

§725.101    Definitions  and  use  of  terms. 

(a)  Definitions.  For  purposes  of  this 
subchapter,  except  where  the  content 
clearly  indicates  otherwise,  the 
following  definitions  apply: 

(1)  The  Act  means  the  Federal  Coal 
Mine  Health  and  Safety  Act,  Public  Law 
91-173,  83  Stat.  742,  30  U.S.C.  801-960, 
as  amended  by  the  Black  Lung  Benefits 
Act  of  1972,  the  Mine  Safety  and  Health 
Act  of  1977,  the  Black  Lung  Benefits 
Reform  Act  of  1977,  the  Black  Lung 
Benefits  Revenue  Act  of  1977,  the  Black 
Lung  Benefits  Revenue  Act  of  1981,  and 
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the  Black  Lung  Benefits  Amendments  of 
1981. 

(2)  The  Longshoremen 's  Act  or 
LHWCA  means  the  Longshoremen's  and 
Harbor  Workers'  Compensation  Act  of 
March  4, 1927,  c.  509,  44  Stat.  1424.  33 
U.S.C.  901-950,  as  amended  from  time 
to  time. 

(3)  The  Social  Security  Act  means  the 
Social  Secm-ity  Act,  Act  of  August  14, 
1935,  c.  531,  49  Stat.  620,  42  U.S.C. 
301-431,  as  amended  firom  time  to  time. 

(4)  Administrative  law  judge  means  a 
person  qualified  under  5  U.S.C.  3105  to 
conduct  hearings  and  adjudicate  claims 
for  benefits  filed  pursuant  to  section  415 
and  part  C  of  the  Act.  Until  March  1 , 
1979,  it  shall  also  mean  an  individual 
appointed  to  conduct  such  hearings  and 
adjudicate  such  claims  under  Public 
Law  94-504. 

(5)  Beneficiary  means  a  miner  or  any 
surviving  spouse,  divorced  spouse, 
child,  parent,  brother  or  sister,  who  is 
entitled  to  benefits  imder  either  section 
415  or  part  C  of  title  IV  of  the  Act. 

(6)  Benefits  means  all  money  or  other 
benefits  paid  or  payable  imder  section 
415  or  part  C  of  title  IV  of  the  Act  on 
account  of  disability  or  death  due  to 
pneumoconiosis,  including  augmented 
benefits  (see  §  725.520(c)).  The  term  also 
includes  any  expenses  related  to  the 
medical  examination  and  testing 
authorized  by  the  district  director 
pursuant  to  §  725.406. 

(7)  Benefits  Review  Board  or  Board 
means  the  Benefits  Review  Board,  U.S. 
Department  of  Labor,  an  appellate 
tribimal  appointed  by  the  Secretary  of 
Labor  pursuant  to  the  provisions  of 
section  21(b)(1)  of  the  LHWCA.  See 
parts  801  and  802  of  this  title. 

(8)  Black  Lung  Disability  Trust  Fund 
or  the  fimd  means  the  Black  Lung 
Disability  Trust  Fimd  established  by  the 
Black  Lung  Benefits  Revenue  Act  of 
1977,  as  amended  by  the  Black  Lung 
Benefits  Revenue  Act  of  1981,  for  the 
payment  of  certain  claims  adjudicated 
imder  this  part  (see  subpart  G  of  this 
part). 

(9)  Chief  Administrative  Law  Judge 
means  the  Chief  Administrative  Law 
Judge  of  the  Office  of  Administrative 
Law  Judges,  U.S.  Department  of  Labor, 
800  K  Street,  NW.,  suite  400, 
Washington,  DC  20001-8002. 

(10)  Claim  means  a  written  assertion 
of  entitlement  to  benefits  under  section 
415  or  part  C  of  title  IV  of  the  Act, 
submitted  in  a  form  and  manner 
authorized  by  the  provisions  of  this 
subchapter. 

(11)  Claimant  means  an  individual 
who  files  a  claim  for  benefits  under  this 
part. 

(12)  Coal  mine  means  an  area  of  land 
and  all  structiu«s,  facilities,  machinery, 


tools,  equipment,  shafts,  slopes,  tiumels, 
excavations  and  other  property,  real  or 
personal,  placed  upon,  under  or  above 
the  surface  of  such  land  by  any  person, 
used  in,  or  to  be  used  in,  or  resulting 
from,  the  work  of  extracting  in  such  area 
bituminous  coal,  lignite  or  anthracite 
from  its  natiu-al  deposits  in  the  earth  by 
any  means  or  method,  and  in  the  work 
of  preparing  the  coal  so  extracted,  and 
includes  custom  coal  preparation 
facilities. 

(13)  Coal  preparation  means  the 
breaking,  crushing,  sizing,  cleaning, 
washing,  drying,  mixing,  storing  and 
loading  of  bitiuninous  coal,  lignite  or 
anthracite,  and  such  other  work  of 
preparing  coal  as  is  usually  done  by  the 
operator  of  a  coal  nune.  For  purposes  of 
this  definition,  the  term  does  not 
include  coal  preparation  performed  by 
coke  oven  workers. 

(14)  Department  means  the  United 
States  Department  of  Labor. 

(15)  Director  means  the  Director, 
OWCP,  or  his  or  her  designee. 

(16)  District  Director  means  a  person 
appointed  as  provided  in  sections  39 
and  40  of  the  LHWCA,  or  his  or  her 
designee,  who  is  authorized  to  develop 
and  adjudicate  claims  as  provided  in 
this  subchapter  (see  §  725.350).  The 
term  District  Director  applies  instead  of 
the  term  Deputy  Commissioner 
wherever  that  term  appears  in  this 
subchapter.  This  application  is  for 
administrative  purposes  only  and  in  no 
way  affects  the  power  or  authority  of  the 
position  as  established  in  the  statute. 
Any  action  taken  by  a  person  imder  the 
authority  of  a  district  director  will  be 
considered  the  action  of  a  deputy 
commissioner. 

(17)  Division  or  DCMWC  means  the 
Division  of  Coal  Mine  Workers' 
Compensation  in  the  OWCP, 
Employment  Standards  Administration, 
United  States  Department  of  Labor. 

(18)  Insurer  or  carrier  means  any 
private  company,  corporation,  mutual 
association,  reciprocal  or  interinsurance 
exchange,  or  any  other  person  or  fund, 
including  einy  State  fund,  authorized 
under  the  laws  of  a  State  to  insure 
employers'  liability  under  workers' 
compensation  laws.  The  term  also 
includes  the  Secretary  of  Labor  in  the 
exercise  of  his  or  her  authority  under 
section  433  of  the  Act. 

(19)  Miner  or  coal  miner  means  any 
individual  who  works  or  has  worked  in 
or  around  a  coal  mine  or  coal 
preparation  facility  in  the  extraction  or 
preparation  of  coal.  The  term  also 
includes  an  individual  who  works  or 
has  worked  in  coal  mine  construction  or 
transportation  in  or  around  a  coal  mine, 
to  the  extent  such  individual  was 
exposed  to  coal  dust  as  a  result  of  such 


employment  (see  §  725.202).  For 
purposes  of  this  definition,  the  term 
does  not  include  coke  oven  workers 
whose  activities  involve  the  preparation 
or  use  of  coal  for  the  coke 
manufacturing  process. 

(20)  The  Nation 's  coal  mines  means 
all  coal  mines  located  in  any  State. 

(21)  Office  or  OWCP  means  the  Office 
of  Workers'  Compensation  Programs, 
United  States  Department  of  Labor. 

(22)  Office  of  Administrative  Law 
fudges  means  the  Office  of 
Administrative  Law  Judges,  U.S. 
Department  of  Labor. 

(23)  Operator  means  any  owner, 
lessee,  or  other  person  who  operates, 
controls  or  supervises  a  coal  mine, 
including  a  prior  or  successor  operator 
as  defined  in  section  422  of  the  Act  and 
certain  transportation  and  construction 
employers  (see  subpart  G  of  this  part). 

(24)  Person  means  an  individual, 
partnership,  association,  corporation, 
firm,  subsidiary  or  parent  of  a 
corporation,  or  other  organization  or 
business  entity. 

(25)  Pneumoconiosis  means  a  chronic 
dust  disease  of  the  lung  and  its 
sequelae,  including  respiratory  and 
pulmonary  impairments,  arising  out  of 
coal  mine  employment  (see  part  718  of 
this  subchapter). 

(26)  Responsible  operator  means  an 
operator  which  has  been  determined  to 
be  liable  for  the  payment  of  benefits  to 
a  claimant  for  periods  of  eligibility  after 
December  31, 1973,  with  respect  to  a 
claim  filed  under  section  415  or  part  C 
of  title  IV  of  the  Act  or  reviewed  under 
section  435  of  the  Act. 

(27)  Secretoiy  means  the  Secretary  of 
Labor,  United  States  Department  of 
Labor,  or  a  person,  authorized  by  him  or 
her  to  perform  his  or  her  functions 
under  tide  IV  of  the  Act. 

(28)  State  includes  any  state  of  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Trust  Territory  of  the  Pacific  Islands, 
and  prior  to  January  3.  1959.  and  August 
21, 1959,  respectively,  the  territories  of 
Alaska  and  Hawaii. 

(29)  Total  disability  and  partial 
disability,  for  purposes  of  this  part,  have 
the  meaning  given  them  as  provided  in 
part  718  of  this  subchapter. 

(30)  Undergjround  coal  mine  means  a 
coal  mine  in  which  the  earth  and  other 
materials  which  lie  above  and  around 
the  natural  deposit  of  coal  (i.e., 
overburden)  are  not  removed  in  mining; 
including  all  land,  structures,  facilities, 
machinery,  tools,  equipment,  shafts, 
slopes,  tunnels,  excavations  and  other 
property,  real  or  personal,  appurtenant 
thereto. 
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(31)  A  workers'  compensation  law 
means  a  law  providing  for  payment  of 
benefits  to  employees,  and  their 
dependents  and  survivors,  for  disability 
on  accotmt  of  injury,  including 
occupational  disease,  or  death,  suffered 
in  connection  with  their  employment.  A 
payment  funded  wholly  out  of  general 
revenues  shall  not  be  considered  a 
payment  under  a  workers' 
compensation  law. 

(32)  Year  means  a  period  of  one 
calendar  year  (365  days,  or  366  days  if 
one  of  the  days  is  February  29),  or 
partial  periods  totalling  one  year,  during 
which  \he  miner  worked  in  or  around  a 
coal  mine  or  mines.  A  "working  day" 
means  any  day  or  part  of  a  day  for 
which  a  miner  received  pay  for  work  as 
a  miner,  including  any  day  for  which 
the  miner  received  pay  while  on  an 
approved  absence,  such  as  vacation  or 
sick  leave. 

(i)  If  the  evidence  establishes  that  the 
miner  worked  in  or  aroimd  coal  mines 
at  least  125  working  days  diuing  a 
calendar  year  or  partial  periods  totalling 
one  year,  then  the  miner  has  worked 
one  year  in  coal  mine  employment  for 
all  purposes  under  the  Act.  If  a  miner 
worked  fewer  than  125  working  days  in 
a  year,  he  or  she  has  worked  a  fractional 
year  based  on  the  ratio  of  the  actual 
number  of  days  worked  to  125.  Proof 
that  the  miner  worked  more  than  125 
working  days  in  a  calendar  year  or 
partial  periods  totalling  a  year,  shall  not 
establish  more  than  one  year. 

(il)  To  the  extent  the  evidence 
permits,  the  beginning  and  ending  dates 
of  all  periods  of  coal  mine  employment 
shall  be  ascertained.  The  dates  and 
length  of  employment  may  be 
established  by  any  credible  evidence 
including  (but  not  limited  to)  company 
records,  pension  records,  earnings 
statements,  coworker  affidavits,  and 
sworn  testimony.  If  the  evidence 
establishes  that  the  miner's  employment 
lasted  for  a  calendar  year,  it  shall  be 
presumed,  in  the  absence  of  evidence  to 
the  contrary,  that  the  miner  spent  at 
least  125  working  days  in  sucb 
employment. 

(iii)  If  the  evidence  is  insufficient  to 
establish  the  beginning  and  ending 
dates  of  the  miner's  coal  mine 
employment,  or  the  miner's 
employment  lasted  less  than  a  calendar 
year,  then  the  adjudication  officer  may 
use  the  following  formula;  divide  the 
miner's  yearly  income  from  work  as  a 
miner  by  the  coal  mine  industry's 
average  daily  earnings  for  that  year,  as 
reported  by  the  Biu^au  of  Labor 
Statistics  (BLS).  A  copy  of  the  BLS  table 
shall  be  made  a  part  of  the  record  if  the 
adjudication  officer  uses  this  method  to 


establish  the  length  of  the  miner's  work 
history. 

(iv)  No  periods  of  coal  mine 
employment  occurring  outside  the 
United  States  shall  be  considered  in 
computing  the  miner's  work  history. 

(b)  Statutory  terms.  The  definitions 
contained  in  this  section  shall  not  be 
construed  in  derogation  of  terms  of  the 
Act. 

(c)  Dependents  and  survivors. 
Dependents  and  survivors  are  those 
persons  described  in  subpart  B  of  this 
part. 

§  725.1 02    Disclosure  of  program 
information. 

(a).All  reports,  records,  or  other 
documents  filed  with  the  OWCP  with 
respect  to  claims  are  the  records  of  the 
OWCP.  The  Director  or  his  or  her 
designee  shall  be  the  official  custodian 
of  those  records  maintained  by  the 
OWCP  at  its  national  office.  The  District 
Director  shall  be  the  official  custodian 
of  those  records  maintained  at  a  district 
office. 

(b)  The  official  custodian  of  any 
record  sought  to  be  inspected  shall 
permit  or  deny  inspection  in  accordance 
with  the  Department  of  Labor's 
regulations  pertaining  thereto  (see  29 
CFR  part  70).  The  original  record  in  any 
such  case  shall  not  be  removed  from  the 
Office  of  the  custodian  for  such 
inspection.  The  custodian  may,  in  his  or 
her  discretion,  deny  inspection  of  any 
record  or  part  thereof  which  is  of  a 
character  specified  in  5  U.S.C.  552(b)  if 
in  his  or  her  opinion  such  inspection 
may  result  in  damage,  harm,  or 
harassment  to  the  beneficiary  or  to  any 
other  person.  For  special  provisions 
concerning  release  of  information 
regarding  injured  employees  undergoing 
vocational  rehabilitation,  see  §  702.508 
of  this  chapter. 

(c)  Any  person  may  request  copies  of 
records  he  or  she  has  been  permitted  to 
inspect.  Such  requests  shall  be 
addressed  to  the  official  custodian  of  the 
records  sought  to  be  copied.  The  official 
custodian  shall  provide  the  requested 
copies  under  the  terms  and  conditions 
specified  in  the  Department  of  Labor's 
regulations  relating  thereto  (see  29  CFR 
part  70). 

(d)  Any  party  to  a  claim  (§  725.360)  or 
his  or  her  duly  authorized 
representative  shall  be  permitted  upon 
request  to  inspect  the  file  which  has 
been  compiled  in  connection  with  such 
claim.  Any  party  to  a  claim  or 
representative  of  such  party  shall  upon 
request  be  provided  with  a  copy  of  any 
or  all  material  contained  in  such  claim 
file.  A  request  for  information  by  a  party 
or  representative  made  under  this 
paragraph  shall  be  answered  within  a 


reasonable  time  after  receipt  by  the 
Office.  Internal  dociiments  prepared  by 
the  district  director  which  do  not 
constitute  evidence  of  a  fact  which  must 
be  established  in  cormection  with  a 
claim  shall  not  be  routinely  provided  or 
presented  for  inspection  in  accordance 
with  a  request  made  under  this 
paragraph. 

§725.103    Burden  of  proof . 

Except  as  otherwise  provided  in  this 
part  and  part  718  of  this  subchapter,  the 
biirden  of  proving  a  fact  alleged  in 
coimection  with  any  provision  shall  rest 
with  the  party  makhig  such  allegation. 

Subpart  B— Persons  Entitled  to 
Benefits,  Conditions,  and  Duration  of 
Entitlement 

S  725.201    Who  is  entitled  to  benefits: 
contents  of  ttiis  subpart 

(a)  Section  415  and  part  C  of  the  Act 
provide  for  the  payment  of  periodic 
benefits  in  accordance  with  this  part  to: 

(1)  A  miner  (see  §  725.202)  who  is 
determined  to  be  totally  disabled  due  to 
pneumoconiosis;  or 

(2)  The  surviving  spouse  or  surviving 
divorced  spouse  or,  where  neither 
exists,  the  child  of  a  deceased  miner, 
where  the  deceased  miner: 

(i)  Was  receiving  benefits  imder 
section  415  or  part  C  of  title  IV  of  the 
Act  as  a  result  of  a  claim  filed  prior  to 
January  1, 1982;  or 

(ii)  Is  determined  as  a  result  of  a  claim 
filed  prior  to  January  1, 1982,  to  have 
been  totally  disabled  due  to 
pneumoconiosis  at  the  time  of  death,  or 
to  have  died  due  to  pneimioconiosis.- 
Survivors  of  miners  whose  claims  are 
filed  on  or  after  January  1, 1982,  must 
establish  that  the  deceased  miner's 
death  was  due  to  pneiunoconiosis  in 
order  to  establish  their  entitlement  to 
benefits,  except  where  entitlement  is 
established  imder  §  718.306  of  this 
subchapter  on  a  survivor's  claim  filed 
prior  to  June  30, 1982,  or; 

(3)  The  child  of  a  miner's  surviving 
spouse  who  was  receiving  benefits 
under  section  415  or  part  C  of  title  IV 
of  the  Act  at  the  time  of  such  spouse's 
death;  or 

(4)  fhe  surviving  dependent  parents, 
where  there  is  no  surviving  spouse  or 
child,  or  the  surviving  dependent 
brothers  or  sisters,  where  there  is  no 
surviving  spouse,  child,  or  parent,  of  a 
miner,  where  the  deceased  miner; 

(i)  Was  receiving  benefits  imder 
section  415  or  part  C  of  title  IV  of  the 
.  Act  as  a  result  of  a  claim  filed  prior  to 
January  1, 1982;  or 

(ii)  Is  determined  as  a  result  of  a  claim 
filed  prior  to  January  1, 1982,  to  have 
been  totally  disabled  due  to 
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pneumoconiosis  at  the  time  of  death,  or 
to  have  died  due  to  pneumoconiosis. 
Survivors  of  miners  whose  claims  are 
filed  on  or  after  January  1,  1982,  must 
establish  that  the  deceased  miner's 
death  was  due  to  pneumoconiosis  in 
order  to  establish  their  entitlement  to 
benefits,  except  where  entitlement  is 
established  imder  §  718.306  of  this 
subchapter  on  a  survivor's  claim  filed 
prior  to  June  30, 1982. 

(b)  Section  411(c)(5}  of  the  Act 
provides  for  the  payment  of  benefits  to 
the  eligible  survivors  of  a  miner 
employed  for  25  or  more  years  in  the 
mines  prior  to  June  30, 1971,  if  the 
miner's  death  occurred  on  or  before 
March  1, 1978,  and  if  the  claim  was 
filed  prior  to  June  30, 1982,  imless  it  is 
established  that  at  the  time  of  death,  the 
miner  was  not  totally  or  partially 
disabled  due  to  pneumoconiosis.  For 
the  purposes  of  this  part  the  term  "total 
disability"  shall  mean  partial  disability 
with  respect  to  a  claim  for  which 
eligibility  is  established  under  section 
411(c)(5)  of  the  Act.  See  §  718.306  of 
this  subchapter  which  implements  this 
provision  of  the  Act. 

(c)  The  provisions  contained  in  this 
subpart  describe  the  conditions  of 
entitlement  to  benefits  applicable  to  a 
miner,  or  a  surviving  spouse,  child, 
parent,  brother,  or  sister,  and  the  events 
which  establish  or  terminate  entitlement 
to  benefits. 

(d)  In  order  for  an  entitled  miner  or 
surviving  spouse  to  qualify  for 
augmented  benefits  because  of  one  or 
more  dependents,  such  dependents 
must  meet  relationship  and  dependency 
requirements  with  respect  to  such 
beneficiary  prescribed  by  or  pursuant  to 
the  Act.  Such  requirements  are  also  set 
forth  in  this  subpart. 

Conditions  and  Duration  of  Entitlement: 
Miner 

§725.202    Miner  defined;  condition  of 
entKiement,  miner. 

(a)  Miner  defined.  A  "miner"  for  the 
purposes  of  this  part  is  any  person  who 
works  or  has  worked  in  or  aroimd  a  coal 
mine  or  coal  preparation  facility  in  the 
extraction,  preparation,  or 
transportation  of  coal,  and  any  person 
who  works  or  has  worked  in  coal  mine 
construction  or  maintenance  in  or 
aroimd  a  coal  mine  or  coal  preparation 
facility.  There  shall  be  a  rebuttable 
presumption  that  any  person  working  in 
or  around  a  coal  mine  or  coal 
preparation  facility  is  a  miner.  This 
presumption  may  be  rebutted  by  proof 
that: 

(1)  The  person  was  not  engaged  in  the 
extraction,  preparation  or  transportation 
of  coal  while  working  at  the  mine  site. 


or  in  maintenance  or  construction  of  the 
mine  site;  or 

(2)  The  indivTdual  was  not  regularly 
employed  in  or  around  a  coal  mine  or 
coal  preparation  facility. 

(b)  Coal  mine  construction  and 
transportation  workers;  special 
provisions.  A  coal  mine  construction  or 
transportation  worker  shjill  be 
considered  a  miner  to  the  extent  such 
individual  is  or  was  exposed  to  coal 
mine  dust  as  a  result  of  employment  in 
or  aroimd  a  coal  mine  or  coal 
preparation  facility.  A  transportation 
worker  shall  be  considered  a  miner  to 
the  extent  that  his  or  her  work  is 
integral  to  the  extraction  or  preparation 
of  coal.  A  construction  worker  shall  be 
considered  a  miner  to  the  extent  that  his 
or  her  work  is  integral  to  the  building 
of  a  coal  or  imderground  mine  (see 

§  725.101(a)(12)  and  (30)). 

(1)  There  shall  be  a  rebuttable 
presim[iption  that  such  individual  was 
exposed  to  coal  mine  dust  during  all    . 
periods  of  such  employment  occurring 
in  or  around  a  coal  mine  or  coal 
preparation  facility  for  purposes  of: 

(i)  Determining  whether  such 
individual  is  or  was  a  miner; 

(ii)  Establishing  the  applicabiUty  of 
any  of  the  presumptions  described  in 
section  411(c)  of  the  Act  and  part  718 
of  this  subchapter;  and 

(iii)  Determining  the  identity  of  a  coal 
mine  operator  liable  for  the  payment  of 
benefits  in  accordance  with  §  725.495. 

(2)  The  presumption  may  be  rebutted 
by  evidence  which  demonstrates  that: 

(i)  The  individual  was  not  regularly 
exposed  to  coal  mine  dust  during  his  or 
her  work  in  or  around  a  coal  mine  or 
coal  preparation  facility;  or 

(ii)  The  individual  did  not  work 
regularly  in  or  around  a  coal  mine  or 
coal  preparation  facility. 

(c)  A  person  who  is  or  was  a  self- 
employed  miner  or  independent 
contractor,  and  who  otherwise  meets  the 
requirements  of  this  paragraph,  shall  be 
considered  a  miner  for  the  purposes  of 
this  part. 

(d)  Conditions  of  entitlement;  miner. 
An  individual  is  eligible  for  benefits 
under  this  subchapter  if  the  individual: 

(1)  Is  a  miner  as  defined  in  this 
section;  and 

(2)  Has  met  the  requirements  for 
entitlement  to  benefits  by  establishing 
that  he  or  she: 

(i)  Has  pneumoconiosis  (see 
§  718.202),  and 

(ii)  The  pneimioconiosis  arose  out  of 
coal  mine  emplojmient  (see  §  718.203), 
and 

(iii)  Is  totally  disabled  (see 
§  718.204(c)),  and 

(iv)  The  pneumoconiosis  contributes 
to  the  total  disability  (see  §  718.204(c)); 
and 


(3)  Has  filed  a  claim  for  benefits  in 
accordance  with  the  provisions  of  this 
part. 

§  725.203    Duration  and  cessation  of 
entitlement;  miner. 

(a)  An  individual  is  entitled  to 
benefits  as  a  miner  for  each  month 
beginning  with  the  first  month  on  or 
after  January  1, 1974,  in  which  the 
miner  is  totally  disabled  due  to 
pneumoconiosis  arising  out  of  coal  mine 
employment. 

(b)  The  last  month  for  which  such 
individual  is  entitled  to  benefits  is  the 
month  before  the  month  during  which 
either  of  the  following  events  &st 
occurs: 

(1)  The  miner  dies;  or 

(2)  The  miner's  total  disabihty  ceases 
(see  §  725.504). 

(c)  An  individual  who  has  been 
finally  adjudged  to  be  totally  disabled 
due  to  pneumoconiosis  and  is  receiving 
benefits  under  the  Act  shall  promptly 
notify  the  Office  and  the  responsible 
coal  mine  operator,  if  any,  if  he  or  she 
engages  in  his  or  her  usual  coal  mine 
work  or  comparable  and  gainful  work. 

(d)  Upon  reasonable  notice,  an 
individual  who  has  been  finally 
adjudged  entitled  to  benefits  shall 
submit  to  any  additional  tests  or 
examinations  the  Office  deems 
appropriate  if  an  issue  arises  pertaining 
to  the  validity  of  the  original  award. 

Conditions  and  Duration  of  Entitlement: 
Miner's  Dependents  (Augmented 
Benefits) 

§  725.204    Determination  of  relationship; 
spouse. 

(a)  For  the  piupose  of  augmenting 
benefits,  an  individual  will  be 
considered  to  be  the  spouse  of  a  miner 
if: 

(1)  The  courts  of  the  State  in  which 
the  miner  is  domiciled  would  find  that 
such  individual  and  the  miner  validly 
married;  or 

(2)  The  courts  of  the  State  in  which 
the  miner  is  domiciled  would  find, 
imder  the  law  they  would  apply  in 
determining  the  devolution  of  the 
miner's  intestate  personal  property,  that 
the  individual  is  the  miner's  spouse:  or 

(3)  Under  State  law,  such  individual 
would  have  the  right  of  a  spouse  to 
share  in  the  miner's  intestate  personal 
property;  or 

(4)  Such  individual  went  through  a 
marriage  ceremony  with  the  miner 
resulting  in  a  purported  marriage 
between  them  and  which,  but  for  a  legal 
impediment,  would  have  been  a  valid 
marriage,  unless  the  individual  entered 
into  the  purported  marriage  with 
knowledge  that  it  was  not  a  valid 
marriage,  or  if  such  individual  and  the 
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miner  were  not  living  in  the  same 
household  in  the  month  in  which  a 
request  is  filed  that  the  miner's  benefits 
be  augmented  because  such  individual 
qualifies  as  the  miner's  spouse. 

(b)  The  qualification  of  an  individual 
for  augmentation  purposes  under  this 
section  shall  end  with  the  month  before 
the  month  in  which: 

(1)  The  individual  dies,  or 

(2)  The  individual  who  previously 
qualified  as  a  spouse  for  purposes  of 
§  725.520(c),  entered  into  a  valid 
marriage  without  regard  to  this  section, 
with  a  person  other  than  the  miner. 

}  725.205    Ottennlnatlon  of  dependency; 
spouM. 

For  the  purposes  of  augmenting 
benefits,  an  individual  who  is  the 
miner's  spouse  (see  §  725.204)  will  be 
determined  to  be  dependent  upon  the 
miner  if: 

(a)  The  individual  is  a  member  of  the 
same  household  as  the  miner  (see 
§725.232);  or 

(b)  The  individual  is  receiving  regular 
contributions  from  the  miner  for 
support  (see  §  725.233(c));  or 

(c)  The  miner  has  been  ordered  by  a 
court  to  contribute  to  such  individual's 
support  (see  §  725.233(e)):  or 

(d)  The  individual  is  the  natural 
parent  of  the  son  or  daughter  of  the 
miner;  or 

(e)  The  individual  was  married  to  the 
miner  (see  §  725.204)  for  a  period  of  not 
less  than  1  year. 

1725.206    Detennlnatton  of  relationship; 
divorced  spouM. 

For  the  purposes  of  augmenting 
benefits  with  respect  to  any  claim 
considered  or  reviewed  under  this  part 
or  part  727  of  this  subchapter  (see 
§  725.4(d)),  an  individual  will  be 
considered  to  be  the  divorced  spouse  of 
a  miner  if  the  individual's  marriage  to 
the  miner  has  been  terminated  by  a  final 
divorce  on  or  after  the  10th  anniversary 
of  the  marriage  imless,  if  such 
individual  was  married  to  and  divorced 
from  the  miner  more  than  once,  such 
individual  was  married  to  the  miner  in 
each  calendar  year  of  the  period 
beginning  10  years  immediately  before 
the  date  on  which  any  divorce  became 
final. 

f  725.207    Dtterminatlon  of  dependency; 
divorced  spouse. 

For  the  purpose  of  augmenting 
benefits,  an  individual  who  is  the 
miner's  divorced  spouse  (§  725.206)  will 
be  determined  to  be  dependent  upon  the 
miner  if: 

(a)  The  individual  is  receiving  at  least 
one-half  of  his  or  her  support  fi'om  the 
miner  (see  §  725.233(g)):  or 


(b)  The  individual  is  receiving 
substantial  contributions  from  the  miner 
pursuant  to  a  written  agreement  (see 

§  725.233(c)  and  (f));  or 

(c)  A  court  order  requires  the  miner  to 
furnish  substantial  contributions  to  the 
individual's  support  (see  §  725.233(c) 
and  (e)). 

S  725.208    Determination  of  relationship; 
child. 

As  used  in  this  section,  the  term 
"beneficiary"  means  only  a  surviving 
spouse  entitled  to  benefits  at  the  time  of 
death  (see  §  725.212),  or  a  miner.  An 
individual  will  be  considered  to  be  the 
child  of  a  beneficiary  if: 

(a)  The  coiuts  of  the  State  in  which 
the  beneficiary  is  domiciled  (see 

§  725.231)  would  find,  imder  the  law 
they  would  apply,  that  the  individual  is 
the  beneficiary's  child;  or 

(b)  The  individual  is  the  legally 
adopted  child  of  such  beneficiary;  or 

(c)  The  individual  is  the  stepchild  of 
such  beneficiary  by  reason  of  a  valid 
marriage  of  the  individual's  parent  or 
adopting  parent  to  such  beneficiary;  or 

(a)  The  individual  does  not  bear  the 
relationship  of  child  to  such  beneficiary 
under  paragraph  (a),  (b),  or  (c)  of  this 
section,  but  would,  under  State  law, 
have  the  same  right  as  a  child  to  share 
in  the  beneficiary's  intestate  personal 
property;  or 

(e)  The  individual  is  the  natural  son 
or  daughter  of  a  beneficiary  but  is  not 
a  child  under  paragraph  (a),  (b),  or  (c) 
of  this  section,  and  is  not  considered  to 
be  the  child  of  the  beneficiary  under 
paragraph  (d)  of  this  section  if  the 
beneficiary  and  the  mother  or  the  father, 
as  the  case  may  be,  of  the  individual 
went  through  a  marriage  ceremony 
resulting  in  a  purported  marriage 
between  them  wldch  but  for  a  legal 
impediment  (see  §  725.230)  would  have 
been  a  valid  marriage;  or 

(f)  The  individual  is  the  natiual  son 
or  daughter  of  a  beneficiary  but  is  not 
a  child  under  paragraph  (a),  (b),  or  (c) 
of  this  section,  and  is  not  considered  to 
be  the  child  of  the  beneficiary  under 
paragraph  (d)  or  (e)  of  this  section,  such 
individual  shall  nevertheless  be 
considered  to  be  the  child  of  the 
beneficiary  if: 

(1)  The  beneficiary,  prior  to  his  or  her 
entitlement  to  benefits,  has 
acknowledged  in  writing  that  the 
individual  is  his  or  her  son  or  daughter, 
or  has  been  decreed  by  a  court  to  be  the 
parent  of  the  individual,  or  has  been 
ordered  by  a  court  to  contribute  to  the 
support  of  the  individual  (see 

§  725.233(e))  because  the  individual  is 
his  or  her  son  or  daughter;  or 

(2)  Such  beneficiary  is  shown  by 
satisfactory  evidence  to  be  the  fether  or 


mother  of  the  individual  and  was  living 
with  or  contributing  to  the  support  of 
the  individual  at  the  time  the 
beneficiary  became  entitled  to  benefits. 


§725.209 
child. 


Determination  of  dependency; 


(a)  For  purposes  of  augmenting  the 
benefits  of  a  mine^  or  surviving  spouse, 
the  term  "beneficiary"  as  used  in  this 
section  means  only  a  miner  or  surviving 
spouse  entitled  to  benefits  (see 
§  725.202  and  §  725.212).  An  individual 
who  is  the  beneficiary's  child 
(§  725.208)  will  be  determined  to  be,  or 
to  have  been,  dependent  on  the 
beneficiary,  if  the  child: 

(1)  Is  unmarried;  and 

(2)(i)  Is  imder  18  years  of  age;  or 

(ii)  Is  under  a  disability  as  defined  in 
section  223(d)  of  the  Social  Seoirity 
Act,  42  U.S.C.  423(d);  or 

(iii)  Is  18  years  of  age  or  older  and  is 
a  student. 

(b)(1)  The  term  "student"  means  a 
"full-time  student"  as  defined  in  section 
202(d)(7)  of  the  Social  Security  Act,  42 
U.S.C.  402(d)(7)  (see  §§404.367  through 
404.369  of  this  title),  or  an  individual 
under  23  years  of  age  who  has  not 
completed  4  years  of  education  beyond 
the  high  school  level  and  who  is 
regularly  piu'suing  a  full-time  course  of 
study  or  training  at  an  institution  which 
is: 

(i)  A  school,  college,  or  university 
operated  or  directly  supported  by  the 
United  States,  or  by  a  State  or  local 
government  or  political  subdivision 
tiiereof;  or 

(ii)  A  school,  college,  or  university 
which  has  been  accredited  by  a  State  or 
by  a  State-recognized  or  nationally- 
recognized  accrediting  agency  or  body; 
or 

(iii)  A  school,  college,  or  university 
not  so  accredited  but  whose  credits  are 
accepted,  on  transfer,  by  at  least  three 
institutions  which  are  so  accredited;  or 

(iv)  A  technical,  trade,  vocational, 
business,  or  professional  school 
accredited  or  licensed  by  the  Federal  or . 
a  state  government  or  any  political 
subdivision  thereof,  providing  courses 
of  not  less  than  3  months'  duration  that 
prepare  the  student  for  a  livelihood  in 
a  trade,  industry,  vocation,  or 
profession. 

(2)  A  student  will  be  considered  to  be 
"pursuing  a  full-time  course  of  study  or 
training  at  an  institution"  if  the  student 
is  eiuoUed  in  a  noncorrespondence 
course  of  at  least  13  weeks  divation  and 
is  carrying  a  subject  load  which  is 
considered  full-time  for  day  students 
under  the  institution's  standards  and 
practices.  A  student  beginning  or  ending 
a  full-time  course  of  study  or  training  in 
part  of  any  month  will  be  considered  to 
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be  pursuing  such  course  for  the  entire 
month. 

(3)  A  child  is  considered  not  to  have 
ceased  to  be  a  student: 

(i)  During  any  interim  between  school 
years,  if  the  interim  does  not  exceed  4 
months  and  the  child  shows  to  the 
satisfaction  of  the  Office  that  he  or  she 
has  a  bona  fide  intention  of  continuing 
to  pursue  a  full-time  course  of  study  or 
training;  or 

(ii)  liuring  periods  of  reasonable 
duration  in  which,  in  the  judgment  of 
the  Office,  the  child  is  prevented  by 
factors  beyond  the  child's  control  from 
piusuing  his  or  her  education. 

(4)  A  student  whose  23rd  birthday 
occurs  diuing  a  semester  or  the 
enrollment  period  in  which  such 
student  is  pursuing  a  full-time  coiuse  of 
study  or  training  shall  continue  to  be 
considered  a  student  until  the  end  of 
such  period,  unless  eligibility  is 
otherwise  terminated. 

S  725.21 0    Duration  of  augmented  benefits. 
Augmented  benefits  payable  on  behalf 
of  a  spouse  or  divorced  spouse,  or  a 
child,  shall  begin  with  the  first  month 
in  which  the  dependent  satisfies  the 
conditions  of  relationship  and 
dependency  set  forth  in  diis  subpart. 
Augmentation  of  benefits  on  account  of 
a  dependent  continues  through  the 
month  before  the  month  in  which  the 
dependent  ceases  to  satisfy  these 
conditions,  except  in  the  case  of  a  child 
who  qualifies  as  a  dependent  because 
such  child  is  a  student.  In  the  latter 
case,  benefits  continue  to  be  augmented 
through  the  month  before  the  first 
month  during  no  part  of  which  such 
child  qualifies  as  a  student. 

§'725.211    Time  of  determination  of 
relationship  and  dependency  of  spouse  or 
child  for  purposes  of  augmentation  of 
benefits. 

With  respect  to  the  spouse  or  child  of 
a  miner  entitled  to  benefits,  and  with 
respect  to  the  child  of  a  siuviving 
spouse  entitled  to  benefits,  the 
determination  as  to  whether  an 
individual  purporting  to  be  a  spouse  or 
child  is  related  to  or  dependent  upon 
such  miner  or  siuviving  spouse  shaU  be 
based  on  the  facts  and  circiunstances 
present  in  each  case,  at  the  appropriate 
time. 

Conditions  and  Duration  of  Entitlement: 
Miner's  Survivors 

§725.212    Condition  of  entitiement; 
surviving  spouse  or  surviving  divorced 
spouse. 

(a)  An  individual  who  is  the  surviving 
spouse  or  siuviving  divorced  spouse  of 
a  miner  is  eligible  for  benefits  if  such 
individual: 


(1)  Is  not  married; 

(2)  Was  dependent  on  the  miner  at  the 
pertinent  time;  and 

(3)  The  deceased  miner  either: 
(i)  Was  receiving  benefits  under 

section  415  or  part  C  of  title  IV  of  the 
Act  at  the  time  of  death  as  a  result  of 
a  claim  filed  prior  to  January  1,  1982;  or 

(ii)  Is  determined  as  a  result  of  a  claim 
filed  prior  to  January  1, 1982.  to  have 
been  totally  disabled  due  to 
pneumoconiosis  at  the  time  of  death  or 
to  have  died  due  to  pneumoconiosis.  A 
surviving  spouse  or  surviving  divorced 
spouse  of  a  miner  whose  claim  is  filed 
on  or  after  January  1, 1982,  must 
establish  that  the  deceased  miner's 
death  was  due  to  pneumoconiosis  in 
order  to  establish  entitlement  to 
benefits,  except  where  entitlement  is 
established  under  §  718.306  of  this 
subchapter  on  a  claim  filed  prior  to  June 
30, 1982. 

(b)  If  more  than  one  spouse  meets  the 
conditions  of  entitlement  prescribed  in 
paragraph  (a)  of  this  section,  then  each 
spouse  will  be  considered  a  beneficiary 
for  purposes  of  section  412(a)(2)  of  the 
Act  without  regard  to  the  existence  of 
any  other  entitled  spouse  or  spouses. 

§  725.21 3    Duration  of  entitlement; 
surviving  spouse  or  surviving  divorced 
spouse. 

(a)  An  individual  is  entitled  to 
benefits  as  a  surviving  spouse,  or  as  a 
surviving  divorced  spouse,  for  each 
month  beginning  with  the  first  month  in 
which  all  of  the  conditions  of 
entitlement  prescribed  in  §  725.212  are 
satisfied. 

(b)  The  last  month  for  which  such 
individual  is  entitled  to  such  benefits  is 
the  month  before  the  month  in  which 
either  of  the  following  events  first 
occurs: 

(1)  The  surviving  spouse  or  surviving 
divorced  spouse  marries;  or 

(2)  The  surviving  spouse  or  surviving 
divorced  spouse  dies. 

(c)  A  surviving  spouse  or  surviving 
divorced  spouse  whose  entitlement  to 
benefits  has  been  terminated  pursuant 
to  §  725.213(b)(1)  may  thereafter  again 
become  entided  to  such  benefits  upon 
filing  application  for  such  reentitlement, 
beginning  with  the  first  month  after  the 
marriage  ends  and  such  individual 
meets  the  requirements  of  §  725.212. 
The  individual  shall  not  be  required  to 
reestablish  the  miner's  entitlement  to 
benefits  (§  725.212(a)(3)(i))  or  the 
miner's  death  due  to  pneumoconiosis 

(§  725.212(a)(3)(ii)). 

§  725.21 4  Determination  of  relationship; 
surviving  spouse. 

An  individual  shall  be  considered  to 
be  the  surviving  spouse  of  a  miner  if: 


(a)  The  courts  of  the  State  in  which 
the  miner  was  domiciled  (see  §  725.231) 
at  the  time  of  his  or  her  death  would 
find  that  the  individual  and  the  miner 
were  validly  married;  or 

(b)  The  courts  of  the  State  in  which 
the  miner  was  domiciled  (see  §  725.231) 
at  the  time  of  the  miner's  death  would 
find  that  the  individual  was  the  miner's 
surviving  spouse;  or 

(c)  Under  State  law,  such  individual 
would  have  the  right  of  the  spouse  to 
share  in  the  miner's  interstate  personal 
property;  or 

(d)  Such  individual  went  through  a 
marriage  ceremony  with  the  miner 
resulting  in  a  purported  marriage 
between  them  and  which  but  for  a  legal 
impediment  (see  §  725.230)  would  have 
been  a  valid  marriage,  unless  such 
individual  entered  into  the  purported 
marriage  with  knowledge  that  it  was  not 
a  valid  marriage,  or  if  such  individual 
and  the  miner  were  not  living  in  the 
same  household  at  the  time  of  the 
miner's  death. 

§  725.21 5    Determination  of  dependency; 
surviving  spouse. 

An  individual  who  is  the  miner's 
surviving  spouse  (see  §  725.214)  shall  be 
determined  to  have  been  dependent  on 
the  miner  if,  at  the  time  of  the  miner's 
death: 

(a)  The  individual  was  living  with  the 
miner  (see  §  725.232);  or 

(b)  The  individual  was  dependent 
upon  the  miner  for  support  or  the  miner 
has  been  ordered  by  a  court  to 
contribute  to  such  individual's  support 
(see  §  725.233);  or 

(c)  The  individual  was  living  apart 
from  the  miner  because  of  the  miner's 
desertion  or  other  reasonable  cause;  or 

(d)  The  individual  is  the  natural 
parent  of  the  miner's  son  or  daughter; 

(e)  The  individual  had  legally  adopted 
the  miner's  son  or  daughter  while  the 
individual  was  married  to  the  miner  and 
while  such  son  or  daughter  was  under 
the  age  of  18;  or 

(f)  The  individual  was  married  to  the 
miner  at  the  time  both  of  them  legally 
adopted  a  child  under  the  age  of  18;  or 

(g)  (1)  The  individual  was  married  to 
the  miner  for  a  period  of  not  less  than 

9  months  immediately  before  the  day  on 
which  the  miner  died,  unless  the 
miner's  death: 

(i)  Is  accidental  (as  defined  in 
paragraph  {g)(2)  of  this  section),  or 

(ii)  Occurs  in  line  of  duty  while  the 
miner  is  a  member  of  a  uniformed 
service  serving  on  active  duty  (as 
defined  in  §404.1019  of  this  title),  and 
the  surviving  spouse  was  married  to  the 
miner  for  a  period  of  not  less  than  3 
months  immediately  prior  to  the  day  on 
which  such  miner  died. 
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(2)  For  purposes  of  paragraph  (g)(l)(i) 
of  this  section,  the  death  of  a  miner  is 
accidental  if  such  individual  received 
bodily  injuries  solely  through  violent, 
external,  and  accidental  means,  and  as 
a  direct  result  of  the  bodily  injiuies  and 
independently  of  all  other  causes,  dies 
not  later  than  3  months  after  the  day  on 
which  such  miner  receives  such  bodily 
injuries.  The  term  "accident"  means  an 
event  that  was  unpremeditated  and 
unforeseen  from  the  standpoint  of  the 
deceased  individual.  To  determine 
whether  the  death  of  an  individual  did, 
in  fact,  result  £rom  an  accident  the 
adjudication  officer  will  consider  all  the 
circumstances  surroimding  the  casualty. 
An  intentional  and  voluntary  suicide 
will  not  be  considered  to  be  death  by 
accident;  however,  suicide  by  an 
individual  who  is  so  incompetent  as  to 
be  incapable  of  acting  intentionally  and 
voluntarily  will  be  considered  to  be  a 
death  by  accident.  In  no  event  will  the 
death  of  an  individual  resulting  from 
violent  and  external  causes  be 
considered  a  suicide  unless  there  is 
direct  proof  that  the  fatal  injury  was 
self-inflicted. 

(3)  The  provisions  of  this  paragraph 
(g)  shall  not  apply  if  the  adjudication 
officer  determines  that  at  the  time  of  the 
marriage  involved,  the  miner  would  not 
reasonably  have  been  expected  to  live 
for  9  months. 

1 725^6    DetermlnatkMi  of  relationship; 
surviving  divorced  spouse. 

An  individual  will  be  considered  to 
be  the  surviving  divorced  spouse  of  a 
deceased  miner  in  a  claim  considered 
under  this  part  or  reviewed  under  part 
727  of  this  subchapter  (see  §  725.4(d)), 
if  such  individual's  marriage  to  the 
miner  had  been  terminated  by  a  final 
divorce  on  or  after  the  10th  anniversary 
of  the  marriage  unless,  if  such 
individual  was  married  to  and  divorced 
from  the  miner  more  than  once,  such 
individual  was  married  to  such  miner  in 
each  calendar  year  of  the  period 
beginning  lO.years  immediately  before 
the  date  on  which  any  divorce  became 
final  and  ending  with  the  year  in  which 
the  divorce  became  final. 

f  725.21 7    Determination  of  dependency; 
surviving  divorced  spouse. 

An  individual  who  is  the  miner's 
surviving  divorced  spouse  (see 
§  725.216)  shall  be  determined  to  have 
been  dependent  on  the  miner  if,  for  the 
month  before  the  month  in  which  the 
miner  died: 

(a)  The  individual  was  receiving  at 
least  one-half  of  his  or  her  support  from 
the  miner  (see  §  725.233(g)];  or 

(b)  The  individual  was  receiving 
substantial  contributions  from  the  miner 


pursuant  to  a  written  agreement  (see 
§  725.233(c)  and  (f));  or 

(c)  A  court  order  required  the  miner 
to  furnish  substantial  contributions  to 
the  individual's  support  (see 
§  725.233(c)  and  (e)). 

§  725.218    Conditions  of  entitienient:  child. 

(a)  An  individual  is  entitled  to 
benefits  where  he  or  she  meets  the 
required  standards  of  relationship  and 
dependency  imder  this  subpart  (see 

§  725.220  and  §  725.221)  and  is  the 
child  of  a  deceased  miner  who: 

(1)  Was  receiving  benefits  under 
section  415  or  part  C  of  tide  IV  of  the 
Act  as  a  result  of  a  claim  filed  prior  to 
January  1, 1982,  or 

(2)  Is  determined  as  a  result  of  a  claim 
filed  prior  to  January  1, 1982,  to  have 
been  totally  disabled  due  to 
pneumoconiosis  at  the  time  of  death,  or 
to  have  died  due  to  pneumoconiosis.  A 
surviving  dependent  child  of  a  miner 
whose  claim  is  filed  on  or  after  January 
1, 1982,  must  establish  that  the  miner's 
death  was  due  to  pneumoconiosis  in 
order  to  establish  entiUement  to 
benefits,  except  where  entitlement  is 
established  under  §  718.306  of  this 
subchapter  on  a  claim  filed  prior  to  June 
30, 1982. 

(b)  A  child  is  not  entitled  to  benefits 
for  any  month  for  which  a  miner,  or  the 
surviving  spouse  or  sxuviving  divorced 
spouse  of  a  miner,  establishes 
entitiement  to  benefits. 

§725.219    Duration  of  entttlement;  chlM. 

(a)  An  individuatls  entitied  to 
benefits  as  a  child  for  each  month 
beginning  with  the  first  month  in  which 
all  of  the  conditions  of  entiUement 
prescribed  in  §  725.218  are  satisfied. 

(b)  The  last  month  for  which  such 
individual  is  entitied  to  such  benefits  is 
the  month  before  the  month  in  which 
any  one  of  the  following  events  first 
occurs: 

(1)  The  child  dies; 

(2)  The  child  marries; 

(3)  The  child  attains  age  18;  and 
(i)  Is  not  a  student  (as  defined  in 

§  725.209(b))  during  any  part  of  the 
month  in  which  the  child  attains  age  18; 
cmd 

(ii)  Is  not  tmder  a  disability  (as 
defined  in  §  725.209(a)(2)(ii))  at  that 
time; 

(4)  If  the  child's  entitlement  beyond 
age  18  is  based  on  his  or  her  status  as 
a  student,  the  earlier  of: 

(i)  The  first  month  during  no  part  of 
which  the  child  is  a  student;  or 

(ii)  The  month  in  which  the  child 
attains  age  23  and  is  not  under  a 
disability  (as  defined  in 
§  725.209(a)(2)(ii))  at  tiiat  time; 

(5)  If  the  child's  entitiement  beyond 
age  18  is  based  on  disability,  the  first 


month  in  no  part  of  which  such 
individual  is  under  a  disability. 

(c)  A  child  whose  entiUement  to 
benefits  terminated  with  the  month 
before  the  month  in  which  the  child 
attained  age  18,  or  later,  may  thereafter 
(provided  such  individual  is  not 
married]  again  become  entitled  to  such 
benefits  upon  filing  application  for  such 
reentiUement,  beginning  with  the  first 
month  after  termination  of  benefits  in 
which  such  individual  is  a  student  and 
has  not  attained  the  age  of  23. 


1725.220 
child. 


Determination  of  relationship; 


For  purposes  of  determining  whether 
an  individual  may  qualify  for  benefits  as 
the  child  of  a  deceased  miner,  the 
provisions  of  §  725.208  shall  be 
applicable.  As  used  in  this  section,  the 
term  "beneficiary"  means  only  a 
surviving  spouse  entitied  to  benefits  at 
the  time  of  such  surviving  spouse's 
death  (see  §  725.212),  or  a  miner.  For 
purposes  of  a  survivor's  claim,  an 
individual  will  be  considered  to  be  a 
chUd  of  a  beneficiary  if: 

(a)  The  courts  of  the  State  in  which 
such  beneficiary  is  domiciled  (see 

§  725.231)  would  find,  under  the  law 
they  would  apply  in  determining  the 
devolution  of  the  beneficiary's  intestate 
personal  property,  that  the  individual  is 
the  beneficiary's  child;  or 

(b)  Such  individual  is  the  legally 
adopted  child  of  such  beneficiary;  or 

(c)  Such  individual  is  the  stepchild  of 
such  beneficiary  by  reason  of  a  valid 
marriage  of  such  individual's  parent  or 
adopting  parent  to  such  beneficiary;  or 

(d)  Such  individual  does  not  bear  the 
relationship  of  child  to  such  beneficiary 
imder  paragraph  (a),  (b),  or  (c)  of  this 
section,  but  would,  under  State  law, 
have  the  same  right  as  a  child  to  share 
in  the  beneficiary's  intestate  personal 
property;  or 

(e)  Such  individual  is  the  natiual  son 
or  daughter  of  a  beneficiary  but  does  not 
bear  the  relationship  of  chUd  to  such 
beneficiary  under  paragraph  (a),  (b),  or 
(c)  of  this  section,  and  is  not  considered 
to  be  the  child  of  the  beneficiary  imder 
paragraph  (d)  of  this  section,  such 
individual  shall  nevertheless  be 
considered  to  be  the  child  of  such 
beneficiary  if  the  beneficiary  and  the 
mother  or  father,  as  the  case  may  be,  of 
such  individual  went  through  a 
marriage  ceremony  resulting  in  a 
purported  marriage  between  them 
which  but  for  a  legal  impediment  (see 

§  725.230)  would  have  been  a  valid 
marriage;  or 

(f)  Such  individual  is  the  natural  son 
or  daughter  of  a  beneficiary  but  does  not 
have  the  relationship  of  child  to  such 
beneficiary  under  paragraph  (a),  (b),  or 
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(c)  of  this  section,  and  is  not  considered 
to  be  the  child  of  the  beneficiary  under 
paragraph  (d)  or  (e)  of  this  section,  such 
individual  shall  nevertheless  be 
considered  to  be  the  child  of  such 
beneficiary  if: 

(1)  Such  beneficiary,  prior  to  his  or 
her  entitlement  to  benefits,  has 
acknowledged  in  writing  that  the 
individual  is  his  or  her  son  or  daughter, 
or  has  been  decreed  by  a  court  to  be  the 
father  or  mother  of  the  individual,  or 
has  been  ordered  by  a  court  to 
contribute  to  the  support  of  the 
individual  (see  §  725.233(a))  because  the 
individual  is  a  son  or  daughter;  or 

(2)  Such  beneficiary  is  shown  by 
satisfactory  evidence  to  be  the  father  or 
mother  of  the  individual  and  was  living 
with  or  contributing  to  the  support  of 
the  individual  at  the  time  such 
beneficiary  became  entitled  to  benefits. 


S  725.221 
child. 


Detemfiination  of  dependency; 


For  the  purposes  of  determining 
whether  a  child  was  dependent  upon  a 
deceased  miner,  the  provisions  of 
§  725.209  shall  be  applicable,  except 
that  for  purposes  of  determining  the 
eUgibility  of  a  child  who  is  imder  a 
disability  as  defined  in  section  223(d)  of 
the  Social  Security  Act,  such  disability 
must  have  begun  before  the  child 
attained  age  22,  or  in  the  case  of  a 
student,  before  the  child  ceased  to  be  a 
student. 

§  725.222    Conditions  of  entltleinent; 
parent,  brother,  or  sister. 

(a)  An  individual  is  eligible  for 
benefits  as  a  surviving  parent,  brother  or 
sister  if  all  of  the  following 
requirements  are  met: 

(1)  The  individual  is  the  parent, 
brother,  or  sister  of  a  deceased  miner; 

(2)  The  individual  was  dependent  on 
the  miner  at  the  pertinent  time; 

(3)  Proof  of  support  is  filed  within  2 
years  after  the  miner's  death,  imless  the 
time  is  extended  for  good  cause 

(§  725.226); 

(4)  In  the  case  of  a  brother  or  sister, 
such  individual  also: 

(i)  Is  under  18  years  of  age;  or 
(ii)  Is  under  a  disability  as  defined  in 
section  223(d)  of  the  Social  Security 
Act,  42  U.S.C.  423(d),  which  began 
before  such  individual  attained  age  22, 
or  in  the  case  of  a  student,  before  the 
student  ceased  to  be  a  student;  or 
(iii)  Is  a  student  (see  §  725.209(b));  or 
(iv)  Is  under  a  disability  as  defined  in 
section  223(d)  of  the  Social  Security 
Act,  42  U.S.C.  423(d),  at  the  time  of  the 
miner's  death; 

(5)  The  deceased  miner 

(i)  Was  entitled  to  benefits  under 
section  415  or  part  C  of  title  IV  of  the 


Act  as  a  result  of  a  claim  filed  prior  to  " 
January  1, 1982;  or 

(ii)  Is  determined  as  a  result  of  a  claim 
filed  prior  to  January  1, 1982,  to  have 
been  totally  disabled  due  to 
pneumoconiosis  at  the  time  of  death  or 
to  have  died  due  to  pneumoconiosis.  A 
surviving  dependent  parent,  brother  or 
sister  of  a  miner  whose  claim  is  filed  on 
or  after  January  1, 1982,  must  establish 
that  the  miner's  death  was  due  to 
pneumoconiosis  in  order  to  establish 
entitlement  to  benefits,  except  where 
entitlement  is  established  imder 
§  718.306  of  this  subchapter  on  a  claim 
filed  prior  to  June  30,  1982. 

(b)(1)  A  parent  is  not  entitled  to 
benefits  if  the  deceased  miner  was 
survived  by  a  spouse  or  child  at  the  time 
of  such  miner's  death. 

(2)  A  brother  or  sister  is  not  entitled 
to  benefits  if  the  deceased  miner  was 
survived  by  a  spouse,  child,  or  parent  at 
the  time  of  such  miner's  death. 

§  725.223    Duration  of  entitlement;  parent, 
brother,  or  sister. 

(a)  A  parent,  sister,  or  brother  is 
entitled  to  benefits  beginning  with  the 
month  all  the  conditions  of  entitlement 
described  §725.222are  met. 

(b)  The  last  month  for  which  such 
parent  is  entitled  to  benefits  is  the 
month  in  which  the  parent  dies. 

(c)  The  last  month  for  which  such 
brother  or  sister  is  entitled  to  benefits  is 
the  month  before  the  month  in  which 
any  of  the  following  events  first  occurs: 

(1)  The  individum  dies; 

(2)(i)  The  individual  marries  or 
remarries;  or 

(ii)  If  already  married,  the  individual 
received  support  in  any  amount  irova 
his  or  her  spouse; 

(3)  The  individual  attains  age  18;  and 
(i)  Is  not  a  student  (as  defined  in 

§  725.209(b))  during  any  part  of  the 
month  in  which  the  individual  attains 
age  18;  and 

(ii)  is  not  under  a  disability  (as 
defined  in  §  725.209(a)(2)(ii)")  at  that 
time; 

(4)  If  the  individual's  entitlement 
beyond  age  18  is  based  on  his  or  her 
status  as  a  student,  the  earlier  of: 

(i)  The  first  month  during  no  part  of 
which  the  individual  is  a  student;  or 

(ii)  The  month  in  which  the 
individual  attains  age  23  and  is  not 
under  a  disability  (as  defined  in 
§  725.209(a)(2)(ii))  at  that  time; 

(5)  If  the  individual's  entitlement . 
beyond  age  18  is  based  on  disability,  the 
first  month  in  no  part  of  which  such 
individual  is  under  a  disability. 

§725.224    Determination  of  relationship; 
parent,  brother,  or  sister. 

(a)  An  individual  will  be  considered 
to  be  the  parent,  brother,  or  sister  of  a 


miner  if  the  courts  of  the  State  in  which 
the  miner  was  domiciled  (see  §  225.231) 
at  the  time  of  death  would  find,  under 
the  law  they  wo\Ud  apply,  that  the 
individual  is  the  miner's  parent, 
brother,  or  sister. 

(b)  Where,  under  State  law.  the 
individual  is  not  the  miner's  parent, 
brother,  or  sister,  but  would,  imder  State 
law,  have  the  same  status  (i.e.,  right  to 
share  in  the  miner's  intestate  personal 
property)  as  apar^t,  brother,  or  sister, 
the  individual  will  be  considered  to  be 
the  parent,  brother,  or  sister  as 
appropriate. 

§  725.225    Determination  of  dependency; 
parent,  brother,  or  sister. 

An  individual  who  is  the  miner's 
parent,  brother,  or  sister  will  be 
determined  to  have  been  dependent  on 
the  miner  if,  during  the  1-year  period 
immediately  prior  to  the  miner's  death: 

(a)  The  individual  and  the  miner  were 
living  in  the  same  household  (see 

§  725.232);  and 

(b)  The  individual  was  totally 
dependent  on  the  miner  for  support  (see 
§  725.233(h)). 

§  725.226    "Good  cause"  for  delayed  filing 
of  proof  of  support. 

(a)  What  constitates  "good  cause. " 
"Good  cause"  may  be  found  for  failure 
to  file  timely  proof  of  support  where  the 
parent,  brother,  or  sister  establishes  to 
the  satisfaction  of  the  Office  that  such 
failure  to  file  was  due  to: 

(1)  Circumstances  beyond  the 
individual's  control,  such  as  extended 
illness,  mental,  or  physical  incapacity, 
or  communication  difficulties;  or 

(2)  Incorrect  or  incomplete 
information  furnished  the  individual  by 
the  Office;  or 

(3)  Efforts  by  the  individual  to  secure 
supporting  evidence  without  a 
realization  that  such  evidence  could  be 
submitted  after  filing  proof  of  support 

(b)  What  does  not  constitute  "good 
cause."  "Good  cause"  for  failure  to  file 
timely  proof  of  support  (see 

§  725.222(a)(3))  does  not  exist  when 
there  is  evidence  of  record  in  the  Office 
that  the  individual  was  informed  that  he 
or  she  should  file  within  the  prescribed 
period  and  he  or  she  failed  to  do  so 
deliberately  or  through  negligence. 

§725.227    Time  of  determination  of 
relationship  and  dependency  of  survivors. 

The  determination  as  to  whether  an 
individual  purporting  to  be  an  entitled 
survivor  of  a  miner  or  beneficiary  was 
related  to,  or  dependent  upon,  the  miner 
is  made  after  such  individual  files  a 
claim  for  benefits  as  a  survivor.  Such 
determination  is  based  on  the  facts  and 
circumstances  with  respect  to  a 
reasonable  period  of  time  ending  with 
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the  miner's  death.  A  prior  determination 
that  such  individual  was,  or  was  not,  a 
dependent  for  the  purposes  of 
augmenting  the  miner's  benefits  for  a 
certain  period,  is  not  determinative  of 
the  issue  of  whether  the  individual  is  a 
dependent  survivor  of  such  miner. 

}  72S.228    Effect  of  conviction  of  feiontous 
and  intentional  homicide  on  entitlement  to 
benefits. 

An  individual  who  has  been 
convicted  of  the  felonlbus  and 
intentional  homicide  of  a  miner  or  other 
beneficiary  shall  not  be  entitled  to 
receive  any  benefits  payable  because  of 
the  death  of  such  miner  or  other 
beneficiary,  and  such  person  shall  be 
considered  nonexistent  in  determining 
the  entitlement  to  benefits  of  other 
individuals. 

Terms  Used  in  this  Subpart 

}  ^25.229    intestate  personal  property. 

References  in  this  subpart  to  the 
"same  right  to  share  in  the  intestate 
personal  property"  of  a  deceased  miner 
(or  surviving  spouse)  refer  to  the  right 
of  an  individual  to  share  in  such 
distribution  in  the  individual's  own 
right  and  not  the  right  of  representation. 

{725.230    Legal  impediment 

For  purposes  of  this  subpart,  "legal 
impediment"  means  an  impediment 
resulting  from  the  lack  of  dissolution  of 
a  previous  marriage  or  otherwise  arising 
out  of  such  previous  marriage  or  its 
dissolution  or  resulting  from  a  defect  in 
the  procedure  followed  in  connection 
with  the  purported  marriage 
ceremony — for  example,  the 
solemnization  of  a  marriage  only 
through  a  religious  ceremony  in  a 
country  which  requires  a  civil  ceremony 
for  a  valid  marriage. 

§725.231    Oomlciie. 

(a)  For  purposes  of  this  subpart,  the 
term  "domicile"  means  the  place  of  an 
individual's  true,  fixed,  and  permanent 
home. 

(b)  The  domicile  of  a  deceased  miner 
or  surviving  spouse  is  determined  as  of 
the  time  of  death. 

(c)  If  an  individual  was  not  domiciled 
in  any  State  at  the  pertinent  time,  the 
law  of  the  District  of  Columbia  is 
applied. 

1 725.232    MemtMr  of  ttie  same 
ho«jsefiold— "living  witti,"  "living  in  ttie 
same  Itousehold,"  and  "living  In  ttw  miner's 
household,"  defined. 

(a)  Defined.  (1)  The  term  "member  of 
the  same  household"  as  used  in  section 
402(a)(2)  of  the  Act  (with  respect  to  a 
spouse);  the  term  "living  with"  as  used 
in  section  402(e)  of  the  Act  (with  respect 
to  a  surviving  spouse);  and  the  term 


"living  in  the  same  household"  as  used 
in  this  subpart,  means  that  a  husband 
and  wife  were  customarily  living 
together  as  husband  and  wife  in  the 
same  place. 

(2)  The  term  "living  in  the  miner's 
household"  as  used  in  section  412(a)(5) 
of  the  Act  (with  respect  to  a  parent, 
brother,  or  sister)  means  that  the  miner 
and  such  parent,  brother,  or  sister  were 
sharing  the  same  residence. 

(b)  Temporary  absence.  The 
temporary  absence  from  the  same 
residence  of  either  the  miner,  or  the 
miner's  spouse,  parent,  brother,  or  sister 
(as  the  case  may  be),  does  not  preclude 
a  finding  that  one  was  "living  with"  the 
other,  or  that  they  were  "members  of  the 
same  household."  The  absence  of  one 
such  individual  from  the  residence  in 
which  both  had  customarily  lived  shall, 
in  the  absence  of  evidence  to  the 
contrary,  be  considered  temporary: 

(1)  If  such  absence  was  due  to  service 
in  the  Armed  Forces  of  the  United 
States;  or 

(2)  If  the  period  of  absence  frt)m  his 
or  her  residence  did  not  exceed  6 
months  and  the  absence  was  due  to 
business  or  employment  reasons,  or 
because  of  confinement  in  a  penal 
institution  or  in  a  hospital,  nursing 
home,  or  other  curative  institution;  or 

(3)  In  any  other  case,  if  the  evidence 
establishes  that  despite  such  absence 
they  nevertheless  reasonably  expected 
to  resimie  physically  living  together. 

(c)  Relevant  period  of  time.  (1)  The 
determination  as  to  whether  a  siirviving 
spouse  had  been  "living  with"  the 
miner  shall  be  based  upon  the  facts  and 
cirounstances  as  of  the  time  of  the 
death  of  the  miner. 

(2)  The  determination  as  to  whether  a 
spouse  is  a  "member  of  the  same 
household"  as  the  miner  shall  be  based 
upon  the  facts  and  circumstances  with 
respect  to  the  period  or  periods  of  time 
as  to  which  the  issue  of  membership  in 
the  same  household  is  material. 

(3)  The  determination  as  to  whether  a 
parent,  brother,  or  sister  was  "living  in 
the  miner's  household"  shall  take 
accoimt  of  the  1-year  period 
immediately  prior  to  tiie  miner's  death. 

§  725.233    Support  and  contributione. 

(a)  Support  defined.  The  term 
"support"  includes  food,  shelter, 
clothing,  ordinary  medical  expenses, 
and  other  ordinary  and  customary  items 
for  the  maintenance  of  the  person 
supported. 

(b)  Contributions  defined.  The  term 
"contributions"  refers  to  contributions 
actually  provided  by  the  contributor 
from  such  individual's  property,  or  the 
use  thereof,  or  by  the  use  of  such 
individual's  own  credit. 


(c)  Regular  contributions  and 
substantial  contributions  defined.  The 
terms  "regular  contributions"  and 
"substantial  contributions"  mean 
contributions  that  are  customary  and 
sufficient  to  constitute  a  material  factor 
in  the  cost  of  the  individual's  support. 

(d)  Contributions  and  community 
property.  When  a  spouse  receives  and 
uses  for  his  or  her  support  income  from 
services  or  property,  and  such  income, 
imder  applicable  State  law,  is  the 
community  property  of  the  wife  and  her 
husband,  no  part  of  such  income  is  a 
"contribution"  by  one  spouse  to  the 
other's  support  regardless  of  the  legal 
interest  of  the  donor.  However,  when  a 
spouse  receives  and  uses  for  support, 
income  frtim  the  services  and  the 
property  of  the  other  spouse  and,  under 
applicable  State  law,  such  income  is 
commimity  property,  all  of  such  income 
is  considered  to  be  a  contribution  by  the 
donor  to  the  spouse's  support. 

(e)  Court  order  for  support  defined. 
References  to  a  support  order  in  this 
subpart  means  any  coiirt  order, 
judgment,  or  decree  of  a  court  of 
competent  jurisdiction  which  requires 
regular  contributions  that  are  a  material 
factor  in  the  cost  of  the  individual's 
support  and  which  is  in  effect  at  the 
applicable  time.  If  such  contributions 
are  required  by  a  court  order,  this 
condition  is  met  whether  or  not  the 
contributions  were  actually  made. 

(f)  Written  agreement  defined.  The 
term  "written  agreement"  in  the  phrase 
"substantial  contributions  pursuant  to  a 
written  agreement",  as  used  in  this 
subpart  means  an  agreement  signed  by 
the  miner  providing  for  substantial 
contributions  by  the  miner  for  the 
individual's  support.  It  must  be  in  effect 
at  the  applicable  time  but  it  need  not  be 
legally  enforceable. 

(g)  One-half  support  defined.  The 
term  "one-half  support"  means  that  the 
miner  made  regular  contributions,  in 
cash  or  in  kind,  to  the  support  of  a 
divorced  spouse  at  the  specified  time  or 
for  the  specified  period,  and  that  the 
amount  of  such  contributions  equalled 
or  exceeded  one-half  the  total  cost  of 
such  individual's  support  at  such  time 
or  during  such  period. 

(h)  Totally  dependent  for  support 
defined.  The  term  "totally  dependent 
for  support"  as  used  in  §  725.225(b) 
means  that  the  miner  made  regular 
contributions  to  the  support  of  the 
miner's  parents,  brother,  or  sister,  as  the 
case  may  be,  and  that  the  amount  of 
such  contributions  at  least  equalled  the 
total  cost  of  such  individual's  support. 
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Subpart  C — Filing  of  Claims 

§  725.301    Who  may  fHe  a  claim. 

(a)  Any  person  who  believes  he  or  she 
may  be  entitled  to  benefits  under  the 
Act  may  file  a  claim  in  accordance  with 
this  subpart. 

(b)  A  claimant  who  has  attained  the 
age  of  18,  is  mentally  competent  and 
physically  able,  may  file  a  claim  on  his 
or  her  own  behalf. 

(c)  If  a  claimant  is  imable  to  file  a 
claim  on  his  or  her  behalf  because  of  a 
legal  or  physical  impairment,  the 
following  rules  shall  apply: 

(1)  A  claimant  between  the  ages  of  16 
and  18  years  who  is  mentally  competent 
and  not  imder  the  legal  custody  or  care 
of  another  person,  or  a  committee  or 
institution,  may  upon  filing  a  statement 
to  the  effect,  file  a  claim  on  his  or  her 
own  behalf.  In  any  other  case  where  the 
claimant  is  imder  18  years  of  age,  only 

a  person,  or  the  manager  or  principal 
officer  of  an  institution  having  legal 
custody  or  care  of  the  claimant  may  file 
a  claim  on  his  or  her  behalf. 

(2)  If  a  claimant  over  18  years  of  age 
has  a  legally  appointed  guardian  or 
committee,  only  the  guardian  or 
committee  may  file  a  claim  on  his  or  her 
behalf. 

(3)  If  a  claimant  over  18  years  of  age 
is  mentally  incompetent  or  physically 
unable  to  file  a  claim  and  is  under  the 
care  of  another  person,  or  an  institution, 
only  the  person,  or  the  manager  or 
principal  officer  of  the  institution 
responsible  for  the  care  of  the  claimant, 
may  file  a  claim  on  his  or  her  behalf. 

(4)  For  good  cause  shown,  the  Office 
may  accept  a  claim  executed  by  a 
person  other  than  one  described  in 
paragraphs  (c)(2]  or  (3)  of  this  section. 

(d)  Except  as  provided  in  §  725.305,  in 
order  for  a  claim  to  be  considered,  the 
claimant  must  be  alive  at  the  time  the 
claim  is  filed. 

S725J02    Evidenca  Of  authority  to  file  a 
claim  on  behalf  of  another. 

A  person  filing  a  claim  on  behalf  of 
a  claimant  shall  submit  evidence  of  his 
or  her  authority  to  so  act  at  the  time  of 
filing  or  at  a  reasonable  time  thereafter 
in  accordance  v«rith  the  follovtring: 

(a)  A  legally  appointed  guardian  or 
committee  shall  provide  the  Office  with 
certification  of  appointment  by  a  proper 
official  of  the  court. 

(b)  Any  other  person  shall  provide  a 
statement  describing  his  or  her 
relationship  to  the  claimant,  the  extent 
to  which  he  or  she  has  care  of  the 
claimant,  or  his  or  her  position  as  an 
officer  of  the  institution  of  which  the 
claimant  is  an  inmate.  The  Office  may, 
at  any  time,  require  additional  evidence 
to  establish  the  authority  of  any  such 
person. 


Date  and  place  of  filing  of 


§725.303 
claims. 

(a)(1)  Claims  for  benefits  shall  be 
delivered,  mailed  to,  or  presented  at, 
any  of  the  various  district  offices  of  the 
Social  Security  Administration,  or  any 
of  the  various  offices  of  the  Department 
of  Labor  authorized  to  accept  claims,  or, 
in  the  case  of  a  claim  filed  by  or  on 
behalf  of  a  claimant  residing  outside  the 
United  States,  mailed  or  presented  to 
any  office  maintained  by  the  Foreign 
Service  of  the  United  States.  A  claim 
shall  be  considered  filed  on  the  day  it 
is  received  by  the  office  in  which  it  is 
first  filed. 

(2)  A  claim  submitted  to  a  Foreign 
Service  Office  or  any  other  agency  or  , 
subdivision  of  the  U.S.  Government 
shall  be  forwarded  to  the  Office  and 
considered  filed  as  of  the  date  it  was 
received  at  the  Foreign  Service  Office  or 
other  governmental  agency  or  unit. 

(b)  A  claim  submitted  by  mail  shall  be 
considered  filed  as  of  the  date  of 
delivery  unless  a  loss  or  impairment  of 
benefit  rights  would  result,  in  which 
case  a  claim  shall  be  considered  filed  as 
of  the  date  of  its  postmark.  In  the 
absence  of  a  legible  postmark,  other 
evidence  may  be  used  to  establish  the 
mailing  date. 

§  725.304    Forms  and  initial  processing. 

(a)  Claims  shall  be  filed  on  forms 
prescribed  and  approved  by  the  Office. 
The  district  office  at  which  the  claim  is 
filed  will  assist  claimants  in  completing 
their  forms. 

(b)  If  the  place  at  which  a  claim  is 
filed  is  an  office  of  the  Social  Security 
Administration,  such  office  shall 
forward  the  completed  claim  form  to  an 
office  of  the  DCMWC,  which  is 
authorized  to  process  the  claim. 

§725.305    When  a  written  statement  is 
considered  a  claim. 

(a)  The  filing  of  a  statement  signed  by 
an  individual  indicating  an  intention  to 
claim  benefits  shall  be  considered  to  be 
the  filing  of  a  claim  for  the  piirposes  of 
this  part  under  the  following 
circumstances: 

(1)  The  claimant  or  a  proper  person 
on  his  or  her  behalf  (see  §  725.301) 
executes  and  files  a  prescribed  claim 
form  with  the  Office  during  the 
claimant's  lifetime  within  the  period 
specified  in  paragraph  (b)  of  this 
section. 

(2)  Where  the  claimant  dies  within 
the  period  specified  in  paragraph  (b)  of 
this  section  without  filing  a  prescribed 
claim  form,  and  a  person  acting  on 
behalf  of  the  deceased  claimant's  estate 
executes  and  files  a  prescribed  claim 
form  within  the  period  specified  in 
paragraph  (c)  of  this  section. 


(b)  Upon  receipt  of  a  written 
statement  indicating  an  intention  to 
claim  benefits,  the  Office  shall  notify 
the  signer  in  writing  that  to  be 
considered  the  claim  must  be  executed 
by  the  claimant  or  a  proper  party  on  his 
or  her  behalf  on  the  prescribed  form  and 
filed  with  the  Office  within  six  months 
from  the  date  of  mailing  of  the  notice. 

(c)  If  before  the  notice  specified  in 
paragraph  (b)  of  this  section  is  sent,  or 
within  six  months  after  such  notice  is 
sent,  the  claimant  dies  without  having 
executed  and  filed  a  prescribed  form,  or 
v«thout  having  had  one  executed  and 
filed  in  his  or  her  behalf,  the  Office  shall 
upon  receipt  of  notice  of  the  claimant's 
death  advise  his  or  her  estate,  or  those 
living  at  his  or  her  last  known  address, 
in  writing  that  for  the  claim  to  be 
considered,  a  prescribed  claim  form 
must  be  executed  and  filed  by  a  person 
authorized  to  do  so  on  behalf  of  the 
claimant's  estate  within  six  months  of 
the  date  of  the  later  notice. 

(d)  Claims  based  upon  written 
statements  indicating  an  intention  to 
claim  benefits  not  perfected  in 
accordance  with  this  section  shall  not 
be  processed. 

§725.306    Withdrawal  of  a  claim. 

(a)  A  claimant  or  an  individual 
authorized  to  execute  a  claim  on  a 
claimant's  behalf  or  on  behalf  of 
claimant's  estate  imder  §  725.305,  may 
withdraw  a  previously  filed  claim 
provided  that; 

(1)  He  or  she  files  a  written  request 
with  the  appropriate  adjudication  x 
officer  indicating  the  reasons  for  seeking 
withdrawal  of  the  claim: 

(2)  The  appropriate  adjudication 
officer  approves  the  request  for 
withdrawal  on  the  grounds  that  it  is  in 
the  best  interests  of  the  claimant  or  his 
or  her  estate,  and; 

(3)  Any  payments  made  to  the 
claimant  in  accordance  with  §  725.522 
are  reimbursed. 

(b)  When  a  claim  has  been  withdrawn 
imder  paragraph  (a)  of  this  section,  the 
claim  will  be  considered  not  to  have 
been  filed. 

§725.307    Cancellation  of  a  request  for 
withdrawal. 

At  any  time  prior  to  approval,  a 
request  for  withdrawal  may  be  canceled 
by  a  written  request  of  the  claimant  or 
a  person  authorized  to  act  on  the 
claimant's  behalf  or  on  behalf  of  the 
claimant's  estate. 

§725.306    "nme  limits  for  fiUng  claims. 

(a)  A  claim  for  benefits  filed  under 
this  part  by,  or  on  behalf  of,  a  miner 
shall  be  filed  within  three  years  after  a 
medical  determination  of  total  disability 
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due  to  pneumoconiosis  which  has  been 
commimicated  to  the  miner  or  a  person 
responsible  for  the  care  of  the  miner,  or 
within  three  years  after  the  date  of 
enactment  of  the  Black  Lung  Benefits 
Reform  Act  of  1977,  whichever  is  later. 
There  is  no  time  limit  on  the  filing  of 
a  claim  by  the  survivor  of  a  miner. 

(b)  A  miner  who  is  receiving  benefits 
under  part  B  of  title  IV  of  the  Act  and 
who  is  notified  by  HEW  of  the  right  to 
seek  medical  benefits  may  file  a  claim 
for  medical  benefits  imder  part  C  of  title 
IV  of  the  Act  and  this  part.  The 
Secretary  of  Health,  Education,  and 
Welfare  is  required  to  notify  each  miner 
receiving  benefits  imder  part  B  of  this 
right.  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  a  miner 
notified  of  his  or  her  rights  under  this 
paragraph  may  file  a  claim  imder  this 
part  on  or  before  December  31, 1980. 
Any  claim  filed  after  that  date  shall  be 
untimely  unless  the  time  for  filing  has 
been  enlarged  for  good  cause  shown. 

(c)  There  shall  be  a  rebuttable 
presumption  that  every  claim  for 
benefits  is  timely  filed.  However,  except 
as  provided  in  paragraph  (b)  of  this 
section,  the  time  liinits  in  this  section 
are  mandatory  and  may  not  be  waived 
or  tolled  except  upon  a  showing  of 
extraordinary  circumstances. 

f  725.309    Additional  claims;  eftact  of  a 
prior  denial  of  banaflts. 

(a)  A  claimant  whose  claim  for 
benefits  was  previously  approved  under 
part  B  of  title  IV  of  the  Act  may  file  a 
claim  for  benefits  imder  this  part  as 
provided  in  §§  725.308(b)  and  725.702. 

(b)  If  a  claimant  files  a  claim  imder 
this  part  while  another  claim  filed  by 
the  claimant  under  this  part  is  still 
pending,  the  later  claim  shall  be  merged 
with  the  earlier  claim  for  all  purposes. 
For  purposes  of  this  section,  a  claim 
shall  be  considered  pending  if  it  has  not 
yet  been  finally  denied. 

(c)  If  a  claimant  files  a  claim  under 
this  part  within  one  year  after  the 
effective  date  of  a  final  order  denying  a 
claim  previously  filed  by  the  claimant 
under  this  part  (see  §  725.502(a)(2)),  the 
later  claim  shall  be  considered  a  request 
for  modification  of  the  prior  denial  and 
shall  be  processed  and  adjudicated 
under  §  725.310. 

(d)  If  a  claimant  files  a  claim  under 
this  part  more  than  one  year  after  the 
effective  date  of  a  final  order  denying  a 
claim  previously  filed  by  the  claimant 
imder  this  part  (see  §  725.502(a)(2)),  the 
later  claim  shall  be  considered  a 
subsequent  claim  for  benefits.  A 
subsequent  claim  shall  be  processed  and 
adjudicated  in  accordance  with  the 
provisions  of  subparts  E  and  F  of  this 
part,  except  that  the  claim  shall  be 


denied  unless  the  claimant 
demonstrates  that  one  of  the  applicable 
conditions  of  entitlement  (see 
§§  725.202(d)  (miner),  725.212  (spouse), 
725.218  (child),  and  725.222  (parent, 
brother,  or  sister))  has  changed  since  the 
date  upon  which  the  order  denjring  the 
prior  claim  became  final.  The 
applicability  of  this  paragraph  may  be 
waived  by  the  operator  or  fund,  as 
appropriate.  The  following  additional 
rules  shall  apply  to  the  adjudication  of 
a  subsequent  claim: 

(1)  Any  evidence  submitted  in 
connection  with  any  prior  claim  shall  be 
made  a  part  of  the  record  in  the 
subsequent  claim,  provided  that  it  was 
not  excluded  in  the  adjudication  of  the 
prior  claim. 

(2)  For  purposes  of  this  section,  the 
applicable  conditions  of  entitlement 
shall  be  limited  to  those  conditions 
upon  which  the  prior  denial  was  based. 
For  example,  if  the  claim  was  denied 
solely  on  the  basis  that  the  individual 
was  not  a  miner,  the  subsequent  claim 
must  be  denied  unless  the  individual 
worked  as  a  miner  following  the  prior 
denial.  Similarly,  if  the  claim  was 
denied  because  the  miner  did  not  meet 
one  or  more  of  the  eligibility  criteria 
contained  in  part  718  of  this  subchapter, 
the  subsequent  claim  must  be  denied 
unless  the  miner  meets  at  least  one  of 
the  criteria  that  he  or  she  did  not  meet 
previously. 

(3)  If  the  applicable  condition(s)  of 
entitlement  relate  to  the  miner's 
physical  condition,  the  subsequent 
claim  may  be  approved  only  if  new 
evidence  submitted  In  connection  with 
the  subsequent  claim  establishes  at  least 
one  applicable  condition  of  entitlement. 
A  subsequent  claim  filed  by  a  surviving 
spouse,  child,  parent,  brother,  or  sister 
shall  be  denied  unless  the  applicable 
conditions  of  entitlement  in  such  claim 
include  at  least  one  condition  unrelated 
to  the  miner's  physical  condition  at  the 
time  of  his  death. 

(4)  If  the  claimant  demonstrates  a 
change  in  one  of  the  applicable 
conditions  of  entitlement,  no  findings 
made  in  connection  with  the  prior 
claim,  except  those  based  on  a  party's 
failure  to  contest  an  issue  (see 

§  725.463),  shall  be  binding  on  any  party 
in  the  adjudication  of  the  subsequent 
claim.  However,  any  stipulation  made 
by  any  party  in  connection  with  the 
prior  claim  shall  be  binding  on  that 
party  in  the  adjudication  of  the 
subsequent  claim. 

(5)  In  any  case  in  which  a  subsequent 
claim  is  awarded,  no  benefits  may  be 
paid  for  any  period  prior  to  the  date 
upon  which  the  order  denying  the  prior 
claim  became  final. 


(e)  Notwithstanding  any  other 
provision  of  this  part  or  part  727  of  this 
subchapter  (see  §  725.4(d)),  a  person 
may  exercise  the  right  of  review 
provided  in  paragraph  (c)  of  §  727.103  at 
the  same  time  such  person  is  pursuing 
an  appeal  of  a  previously  denied  part  B 
claim  under  the  law  as  it  existed  prior 
to  March  1, 1978.  If  the  part  B  claim  is 
ultimately  approved  as  a  result  of  the 
appeal,  the  claimant  must  immediately 
notify  the  Secretary  of  Labor  and,  where 
appropriate,  the  coal  mine  operator,  and 
all  duplicate  payments  made  under  part 
C  shall  be  considered  an  overpayment 
and  arrangements  shall  be  made  to 
insure  the  repajnnent  of  such 
overpayments  to  the  fund  or  an 
operator,  as  appropriate. 

(f)  In  any  case  involving  more  than 
one  claim  filed  by  the  same  claimant, 
under  no  circumstances  are  duplicate 
benefits  payable  for  concurrent  periods 
of  eligibility.  Any  duplicate  benefits 
paid  shall  be  subject  to  collection  or 
offset  under  subpart  H  of  this  part. 

1725.310    Modification  of  awards  and 
denials. 

(a)  Upon  his  or  her  own  initiative,  or 
upon  the  request  of  any  party  on 
grounds  of  a  change  in  conditions  or 
because  of  a  mistake  in  a  determination 
of  fact,  the  district  director  may,  at  any 
time  before  one  year  from  the  date  of  the 
last  payment  of  benefits,  or  at  any  time 
before  one  year  after  the  denial  of  a 
claim,  reconsider  the  terms  of  an  award 
or  denial  of  benefits. 

(b)  Modification  proceedings  shall  be 
conducted  in  accordance  with  the 
provisions  of  this  part  as  appropriate, 
except  that  the  claimant  and  the 
operator,  or  group  of  operators  or  the 
fund,  as  appropriate,  shall  each  be 
entitled  to  submit  no  more  than  one 
additional  chest  X-ray  interpretation, 
one  additional  pulmonary  function  test, 
one  additional  arterial  blood  gas  study, 
and  one  additional  medical  report  in 
support  of  its  affirmative  case  along 
with  such  rebuttal  evidence  and 
additional  statements  as  are  authorized 
by  paragraphs  (a)(2)(ii)  and  (a)(3)(ii)  of 
§  725.414.  Modification  proceedings 
shall  not  be  initiated  before  an 
administrative  law  judge  or  the  Benefits 
Review  Board. 

(c)  At  the  conclusion  of  modification 
proceedings  before  the  district  director, 
the  district  director  may  issue  a 
proposed  decision  and  order  (§  725.418) 
or,  if  appropriate,  deny  the  claim  by 
reason  of  abandonment  (§  725.409).  In 
any  case  in  which  the  district  director 
has  initiated  modification  proceedings 
on  his  own  initiative  to  alter  the  terms 
of  an  award  or  denial  of  benefits  issued 
by  an  administrative  law  judge,  the 
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district  director  shall,  at  the  conclusion 
of  modification  proceedings,  forward 
the  claim  for  a  hearing  (§  725.421).  In 
any  case  forwarded  for  a  hearing,  the 
administrative  law  judge  assigned  to 
hear  such  case  shall  consider  whether 
any  additional  evidence  submitted  by 
the  parties  demonstrates  a  change  in 
condition  and,  regardless  of  whether  the 
parties  have  submitted  new  evidence, 
whether  the  evidence  of  record 
demonstrates  a  mistake  in  a 
determination  of  fact. 

(d)  An  order  issued  following  the 
conclusion  of  modification  proceedings 
may  terminate,  continue,  reinstate, 
increase  or  decrease  benefit  payments  or 
award  benefits.  Such  order  shall  not 
affect  any  benefits  previously  paid, 
except  that  an  order  increasing  the 
amoimt  of  benefits  payable  based  on  a 
finding  of  a  mistake  in  a  determination 
of  fact  may  be  made  effective  on  the 
date  from  which  benefits  were 
determined  payable  by  the  terms  of  an 
earlier  award.  In  the  case  of  an  award 
which  is  decreased,  no  payment  made 
in  excess  of  the  decreased  rate  prior  to 
the  date  upon  which  the  party  requested 
reconsideration  under  paragraph  (a)  of 
this  section  shall  be  subject  to  collection 
or  offset  imder  subpart  H  of  this  part, 
provided  the  claimant  is  without  fault 
as  defined  by  §  725.543.  In  the  case  of 
an  award  which  is  decreased  following 
the  initiation  of  modification  by  the 
district  director,  no  payment  made  in 
excess  of  the  decreased  rate  prior  to  the 
date  upon  which  the  district  director 
initiated  modification  proceedings 
under  paragraph  (a)  shall  be  subject  to 
collection  or  offset  imder  subpart  H  of 
this  part,  provided  the  claimant  is 
without  fault  as  defined  by  §  725.543.  In 
the  case  of  an  award  which  has  become 
final  and  is  thereafter  terminated,  no 
payment  made  prior  to  the  date  upon 
which  the  party  requested 
reconsideration  under  paragraph  (a) 
shall  be  subject  to  collection  or  offset 
under  subpart  H  of  this  part.  In  the  case 
of  an  award  which  has  become  final  and 
is  thereafter  terminated  following  the 
initiation  of  modification  by  the  district 
director,  no  pa)rment  made  prior  to  the 
date  upon  which  the  district  director 
initiated  modification  proceedings 
under  paragraph  (a)  shall  be  subject  to 
collection  or  offset  imder  subpart  H  of 
this  part. 

§  725.31 1    Communications  witti  respect  to 
claims;  time  computations. 

(a)  Unless  otherwise  specified  by  this 
part,  all  requests,  responses,  notices, 
decisions,  orders,  or  other 
conunimications  required  or  permitted 
by  this  part  shall  be  in  writing. 


(b)  If  required  by  this  part,  any 
document,  brief,  or  other  statement 
submitted  in  connection  with  the 
adjudication  of  a  claim  under  this  part 
shall  be  sent  to  each  party  to  the  claim 
by  the  submitting  party.  If  proof  of 
service  is  required  with  respect  to  any 
communication,  such  proof  of  service 
shall  be  submitted  to  the  appropriate 
adjudication  officer  and  filed  as  part  of 
the  claim  record. 

(c)  In  computing  any  period  of  time 
described  in  this  part,  by  any  applicable 
statute,  or  by  the  order  of  any 
adjudication  officer,  the  day  of  the  act 
or  event  from  which  the  designated 
period  of  time  begins  to  run  shall  not  be 
included.  The  last  day  of  the  period 
shall  be  included  imless  it  is  a  Satiuday, 
Sunday,  or  legal  holiday,  in  which  event 
the  period  extends  until  the  next  day 
which  is  not  a  Satiu'day,  Sunday,  or 
legal  holiday.  "Legal  holiday"  includes 
New  Year's  Day,  Birthday  of  Martin 
Luther  King,  Jr.,  Washington's  Birthday, 
Memorial  Day,  Independence  Day, 
Labor  Day,  Columbus  Day,  Veterans 
Day,  Thanksgiving  Day,  Christmas  Day 
and  any  other  day  appointed  as  a 
holiday  by  the  President  or  the  Congress 
of  the  United  States. 

(d)  In  any  case  in  which  a  provision 
of  this  part  requires  a  dociunent  to  be 
sent  to  a  person  or  party  by  certified 
mail,  and  the  dociunent  is  not  sent  by 
certified  mail,  but  the  person  or  party 
actually  received  the  document,  the 
document  shall  be  deemed  to  have  been 
sent  in  compliance  with  the  provisions 
of  this  part.  In  such  a  case,  any  time 
period  which  commences  upon  the 
service  of  the  document  shall 
commence  on  the  date  the  document 
was  received. 

Subpart  D— Adjudication  Officers; 
Parties  and  Representatives 

§  725.350    Who  are  ttie  adjudication 
officers. 

(a)  General.  The  persons  authorized 
by  the  Secretary  of  Labor  to  accept 
evidence  and  decide  claims  on  the  basis 
of  such  evidence  are  called 
"adjudication  officers."  This  section 
describes  the  status  of  black  lung  claims 
adjudication  officers. 

(b)  District  Director.  The  district 
director  is  that  official  of  the  DCMWC 
or  his  designee  who  is  authorized  to 
perform  functions  with  respect  to  the 
development,  processing,  and 
adjudication  of  claims  in  accordance 
with  this  part. 

(c)  Administrative  law  judge.  An 
administrative  law  judge  is  that  official 
appointed  pursuant  to  5  U.S.C.  3105  (or 
Public  Law  94-504)  who  is  qualified  to 
preside  at  hearings  under  5  U.S.C.  557 


and  is  empowered  by  the  Secretary  to 
conduct  formal  hearings  vdth  respect  to, 
and  adjudicate,  claims  in  accordance 
with  this  part.  A  person  appointed 
under  Public  Law  94-504  shall  not  be 
considered  an  administrative  law  judge 
for  purposes  of  this  part  for  any  period 
after  March  1,  1979. 

§  725.351    Powers  of  adjudication  officars. 

(a)  District  Director.  The  district 
director  is  authorized  to: 

(1)  Make  determinations  with  respect 
to  claims  as  is  provided  in  this  part; 

(2)  Conduct  conferences  and  informal 
discovery  proceedings  as  provided  in 
this  part; 

(3)  Compel  the  production  of 
documents  by  the  issuance  of  a 
subpoena; 

(4)  Prepare  documents  for  the 
signature  of  parties; 

(5)  Issue  appropriate  orders  as 
provided  in  this  part;  and 

(6)  Do  all  other  things  necessary  to 
enable  him  or  her  to  discharge  the 
duties  of  the  office. 

(b)  Administrative  Law  Judge.  An 
administrative  law  judge  is  authorized 
to: 

(1)  Conduct  formal  hearings  in 
accordance  with  the  provisions  of  this 
part: 

(2)  Administer  oaths  and  examine 
witnesses; 

(3)  Compel  the  production  of 
documents  and  appearance  of  witnesses 
by  the  issuance  of  subpoenas; 

(4)  Issue  decisions  and  orders  with 
respect  to  claims  as  provided  in  this 
part;  and 

(5)  Do  all  other  things  necessary  to 
enable  him  or  her  to  discharge  the 
duties  of  the  office. 

(c)  If  any  person  in  proceedings  before 
an  adjudication  officer  disobeys  or 
resists  any  lawful  order  or  process,  or 
misbehaves  during  a  hearing  or  so  near 
the  place  thereof  as  to  obstruct  the  same, 
or  neglects  to  produce,  after  having  been 
ordered  to  do  so,  any  pertinent  book, 
paper  or  document,  or  refuses  to  appear 
after  having  been  subpoenaed,  or  upon 
appearing  refuses  to  take  the  oath  as  a 
witness,  or  after  having  taken  the  oath 
refuses  to  be  examined  according  to  law. 
the  district  director,  or  the 
administrative  law  judge  responsible  for 
the  adjudication  of  the  claim,  shall 
certify  the  facts  to  the  Federal  district 
court  having  jurisdiction  in  the  place  in 
which  he  or  she  is  sitting  (or  to  the  U.S. 
District  Court  for  the  District  of 
Columbia  if  he  or  she  is  sitting  in  the 
District]  which  shall  thereupon  in  a 
summary  manner  hear  the  evidence  as 
to  the  acts  complained  of,  and,  if  the 
evidence  so  warrants,  punish  such 
person  in  the  same  manner  and  to  the 
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same  extent  as  for  a  contempt 
committed  before  the  court,  or  commit 
such  person  upon  the  same  condition  as 
if  the  doing  of  the  forbidden  act  had 
occurred  with  reference  to  the  process 
or  in  the  presence  of  the  coiirt. 

f72S.3S2    CNsqualification  of  adjudication 
officer. 

(a)  No  adjudication  officer  shall 
conduct  any  proceedings  in  a  claim  in 
which  he  or  she  is  prejudiced  or  partial, 
or  where  he  or  she  has  any  interest  in 
the  matter  pending  for  decision.  A 
decision  to  withdraw  from  the 
consideration  of  a  claim  shall  be  within 
the  discretion  of  the  adjudication 
officer,  if  that  adjudication  officer  ■ 
withdraws,  another  officer  shall  be 
designated  by  the  Director  or  the  Chief 
Administrative  Law  Judge,  as  the  case 
may  be,  to  complete  the  adjudication  of 
the  claim. 

(b)  No  adjudication  officer  shall  be 
permitted  to  appear  or  act  as  a 
representative  of  a  party  under  this  part 
while  such  individual  is  employed  as  an 
adjudication  officer.  No  adjudication 
officer  shall  be  permitted  at  any  time  to 
appear  or  act  as  a  representative  in 
connection  with  any  case  or  claim  in 
which  he  or  she  was  personally 
involved.  No  fee  or  reimbursement  shall 
be  awarded  under  this  part  to  an 
individual  who  acts  in  violation  of  this 
paragraph. 

(c)  No  adjudication  officer  shall  act  in 
any  claim  involving  a  party  which 
employed  such  adjudication  officer 
witfiin  one  year  before  the  adjudication 
of  such  claim. 

(d)  Notwithstanding  paragraph  (a)  of 
this  section,  no  adjudication  officer 
shall  be  permitted  to  act  in  any  claim 
involving  a  party  who  is  related  to  the 
adjudication  officer  by  consanguinity  or 
affinity  within  the  third  degree  as 
determined  by  the  law  of  the  place 
where  such  party  is  domiciled.  Any 
action  taken  by  an  adjudication  officer 
in  knowing  violation  of  this  paragraph 
shall  be  void. 

f72S.3eO    PartlM  to  procMdhigs. 

(a)  Except  as  provided  in  §  725.361, 
no  person  other  than  the  Secretary  of 
Labor  and  authorized  personnel  of  the 
Department  of  Labor  shall  participate  at 
any  stage  in  the  adjudication  of  a  claim 
for  benefits  under  this  part,  unless  such 
person  is  determined  by  the  appropriate 
adjudication  officer  to  qualify  imder  the 
provisions  of  this  section  as  a  party  to 
the  claim.  The  following  persons  shall 
be  parties: 

(1)  The  claimant; 

(2)  A  person  other  than  a  claimant, 
authorized  to  execute  a  claim  on  such 
claimant's  behalf  under  §  725.301; 


(3)  Any  coal  mine  operator  notified 
under  §  725.407  of  its  possible  liability 
for  the  claim; 

(4)  Any  insurance  carrier  of  such 
operator;  and 

(5)  The  Director  in  all  proceedings 
relating  to  a  claim  for  benefits  imder 
this  part. 

(b)  A  widow,  child,  parent,  brother,  or 
sister,  or  the  representative  of  a 
decedent's  estate,  who  makes  a  showing 
in  writing  that  his  or  her  rights  with 
respect  to  benefits  may  be  prejudiced  by 
a  decision  of  an  adjudication  officer, 
may  be  made  a  party. 

(c)  Any  coal  mine  operator  or  prior 
operator  or  insurance  carrier  which  has 
not  been  notified  under  §  725.407  and 
which  makes  a  showing  in  writing  that 
its  rights  may  be  prejudiced  by  a 
decision  of  an  adjudication  officer  may 
be  made  a  party. 

(d)  Any  other  individual  may  be  made 
a  party  if  that  individual's  rights  with 
respect  to  benefits  may  be  prejudiced  by 
a  decision  to  be  made. 

S  725^1    Party  amicus  curia*. 

At  the  discretion  of  the  Chief 
Administrative  Law  Judge  or  the 
administrative  law  judge  assigned  to  the 
case,  a  person  or  entity  which  is  not  a 
party  may  be  allowed  to  participate 
amicus  curiae  in  a  formal  hearing  only 
as  to  an  issue  of  law.  A  person  may 
participate  amicus  curiae  in  a  formal 
hearing  upon  written  request  submitted 
with  supporting  arguments  prior  to  the 
hearing.  If  the  request  is  granted,  the 
administrative  law  judge  hearing  the 
case  will  inform  the  party  of  the  extent 
to  which  participation  will  be 
permitted.  The  request  may,  however, 
be  denied  summarily  and  without 
explanation. 

§  725.382    Representation  of  parties. 

(a)  Except  for  the  Secretary  of  Labor, 
whose  interests  shall  be  represented  by 
the  Solicitor  of  Labor  or  his  or  her 
designee,  each  of  the  parties  may 
appoint  an  individual  to  represent  his  or 
her  interest  in  any  proceeding  for 
determination  of  a  claim  under  this  part. 
Such  appointment  shall  be  made  in 
writing  or  on  the  record  at  the  hearing. 
An  attorney  qualified  in  accordance 
with  §  725.363(a)  shall  file  a  written 
declaration  that  he  or  she  is  authorized 
to  represent  a  party,  or  declare  his  or  her 
representation  on  the  record  at  a  formal 
hearing.  Any  other  person  (see" 
§  725.363(b))  shall  file  a  vmtten  notice 
of  appointment  signed  by  the  party  or 
his  or  her  legal  guardian,  or  enter  his  or 
her  appearance  on  the  record  at  a  formal 
hearing  if  the  party  he  or  she  seeks  to 
represent  is  present  and  consents  to  the 
representation.  Any  written  declaration 


or  notice  required  by  this  section  shall 
include  the  OWCP  nimiber  assigned  by 
the  Office  and  shall  be  sent  to  the  Office 
or,  for  representation  at  a  formal 
hearing,  to  the  Chief  Administrative 
Law  Judge.  In  any  case,  such 
representative  must  be  qualified  under 
§  725.363.  No  authorization  for 
representation  or  agreement  between  a 
claimant  and  representative  as  to  the 
amount  of  a  fee,  filed  with  the  Social 
Security  Administration  in  connection 
with  a  claim  under  part  B  of  tiUe  IV  of 
the  Act,  shall  be  valid  under  this  part. 
A  claimant  who  has  previously 
authorized  a  person  to  represent  him  or 
her  in  connection  with  a  claim 
originally  filed  under  part  B  of  tide  IV 
may  renew  such  authorization  by  filing 
a  statement  to  such  effect  with  the 
Office  or  appropriate  adjudication 
officer. 

(b)  Any  party  may  waive  his  or  her 
right  to  be  represented  in  the 
adjudication  of  a  claim.  If  an 
adjudication  officer  determines,  after  an 
appropriate  inqiiiry  has  been  made,  that 
a  claimant  who  has  been  informed  of  his 
or  her  right  to  representation  does  not 
wish  to  obtain  the  services  of  a 
representative,  such  adjudication  officer 
shall  proceed  to  consider  the  claim  in 
accordance  with  this  part,  unless  it  is 
apparent  that  the  claimant  is,  for  any 
reason,  unable  to  continue  without  the 
help  of  a  representative.  However,  it 
shall  not  be  necessary  for  an 
adjudication  officer  to  inquire  as  to  the 
ability  of  a  claimant  to  proceed  without 
representation  in  any  adjudication 
taking  place  without  a  hearing.  The 
failure  of  a  claimant  to  obtain 
representation  in  an  adjudication  taking 
place  without  a  hearing  shall  be 
considered  a  waiver  of  the  claimant's 
right  to  representation.  However,  at  any 
time  during  the  processing  or 
adjudication  of  a  claim,  any  claimant 
may  revoke  such  waiver  and  obtain  a 
representative. 

§725.363    GhMlification  of  representstive. 

(a)  Attorney.  Any  attorney  in  good 
standing  who  is  admitted  to  practice 
before  a  court  of  a  State,  territory, 
district,  or  insular  possession,  or  before 
the  Supreme  Court  of  the  United  States 
or  other  Federal  coiirt  and  is  not, 
pursuant  to  any  provision  of  law, 
prohibited  from  acting  as  a 
representative,  may  be  appointed  as  a 
representative. 

(b)  Other  person.  With  the  approval  of 
the  adjudication  officer,  any  other 
person  may  be  appointed  as  a 
representative  so  long  as  that  person  is 
not,  puirsuant  to  any  provision  of  law, 
prohibited  frt>m  acting  as  a 
representative. 
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§  725.364    Authority  of  rapresentative. 

A  representative,  appointed  and 
qualified  as  provided  in  §§  725.362  and 
725.363,  may  make  or  give  on  behalf  of 
the  party  he  or  she  represents,  any 
request  or  notice  relative  to  any 
proceeding  before  an  adjudication 
officer,  including  formal  hearing  and 
review,  except  that  such  representative 
may  not  execute  a  claim  for  benefits, 
luiless  he  or  she  is  a  person  designated 
in  §  725.301  as  authorized  to  execute  a 
claim.  A  representative  shall  be  entitled 
to  present  or  elicit  evidence  and  make 
allegations  as  to  facts  and  lavtr  in  euiy 
proceeding  affecting  the  party 
represented  and  to  obtain  information 
with  respect  to  the  claim  of  such  party 
to  the  same  extent  as  such  party.  Notice 
given  to  any  party  of  any  administrative 
action,  determination,  or  decision,  or 
request  to  any  party  for  the  production 
of  evidence  shall  be  sent  to  the 
representative  of  such  party  and  such 
notice  or  request  shall  have  the  same 
force  and  effect  as  if  it  had  been  sent  to 
the  party  represented. 

f  725.365    Approval  of  representative's 
fees;  lien  against  t>enefits. 

No  fee  charged  for  representation 
services  rendered  to  a  claimant  with 
respect  to  any  claim  luider  this  part 
sh^l  be  valid  imless  approved  under 
this  subpart.  No  contract  or  prior 
agreement  for  a  fee  shall  be  valid.  In 
cases  where  the  obligation  to  pay  the 
attorney's  fee  is  upon  the  claimant,  the 
amount  of  the  fee  awarded  may  be  made 
a  lien  upon  the  benefits  due  under  an 
award  and  the  adjudication  officer  shall 
fix,  in  the  award  approving  the  fee,  such 
lien  and  the  manner  of  payment  of  the 
fee.  Any  representative  who  is  not  an 
attorney  may  be  awarded  a  fee  for 
services  under  this  subpart,  except  that 
no  lien  may  be  imposed  with  respect  to 
«uch  representative's  fee. 

{  725.366    Fees  for  representatives. 

(a)  A  representative  seeking  a  fee  for 
services  performed  on  behalf  of  a 
claimant  shall  make  application  therefor 
to  the  district  director,  administrative 
law  judge,  or  appropriate  appellate 
tribimal,  as  the  case  may  be,  before 
whom  the  services  were  performed.  The 
application  shall  be  filed  and  served 
upon  the  claimant  and  all  other  parties 
within  the  time  limits  allowed  by  the 
district  director,  administrative  law 
judge,  or  appropriate  appellate  tribunal. 
The  application  shall  be  supported  by  a 
complete  statement  of  the  extent  and 
character  of  the  necessary  work  done, 
and  shall  indicate  the  professional 
status  (e.g.,  attorney,  paralegal,  law 
clerk.  Lay  representative  or  clerical)  of 
the  person  performing  such  work,  and 


the  customary  billing  rate  for  each  such 
person.  The  application  shall  also 
include  a  listing  of  reasonable 
unreimbursed  expenses,  including  those 
for  travel,  inciured  by  the  representative 
or  an  employee  of  a  representative  in 
establishing  the  claimant's  case.  Any  fee 
requested  under  this  paragraph  shall 
also  contain  a  description  of  any  fee 
requested,  charged,  or  received  for 
services  rendered  to  the  claimant  before 
any  State  or  Federal  covul  or  agency  in 
connection  with  a  related  matter. 

(b)  Any  fee  approved  under  paragraph 
(a)  of  this  section  shall  be  reasonably 
commensurate  with  the  necessary  work 
done  and  shall  take  into  account  the 
quality  of  the  representation,  the 
qualifications  of  the  representative,  the 
complexity  of  the  legal  issues  involved, 
the  level  of  proceedings  to  which  the 
claim  was  raised,  the  level  at  which  the 
representative  entered  the  proceedings, 
and  any  other  information  which  may 
be  relevant  to  the  amoimt  of  fee 
requested.  No  fee  approved  shall 
include  payment  for  time  spent  in 
preparation  of  a  fee  application.  No  fee 
shall  be  approved  for  work  done  on 
claims  filed  between  December  30, 
1969,  and  June  30,  1973,  under  part  B 
of  title  IV  of  the  Act,  except  for  services 
rendered  on  behalf  of  the  claimant  in 
regard  to  the  review  of  the  claim  under 
section  435  of  the  Act  and  part  727  of 
this  subchapter  (see  §  725.4(d)). 

(c)  In  awarding  a  fee,  the  appropriate 
adjudication  officer  shall  consider,  and 
shall  add  to  the  fee,  the  amount  of 
reasonable  and  unreimbursed  expenses 
incurred  in  establishing  the  claimant's 
case.  Reimbursement  for  travel  expenses 
inciured  by  an  attorney  shall  be 
determined  in  accordance  with  the 
provisions  of  §  725.459(a).  No 
reimbiusement  shall  be  permitted  for 
expenses  incurred  in  obtaining  medical 
or  other  evidence  which  has  previously 
been  submitted  to  the  Office  in 
connection  with  the  claim. 

(d)  Upon  receipt  of  a  request  for 
approval  of  a  fee,  such  request  shall  be 
reviewed  and  evaluated  by  the 
appropriate  adjudication  officer  and  a 
fee  award  issued.  Any  party  may  request 
reconsideration  of  a  fee  awarded  by  the 
adjudication  officer.  A  revised  or 
modified  fee  award  may  then  be  issued, 
if  appropriate. 

(e)  Each  request  for  reconsideration  or 
review  of  a  fee  award  shall  be  in  writing 
and  shall  contain  supporting  statements 
or  information  pertinent  to  any  increase 
or  decrease  requested.  If  a  fee  awarded 
by  a  district  director  is  disputed,  such 
award  shall  be  appealable  directly  to  the 
Benefits  Review  Board.  In  such  a  fee 
dispute  case,  the  record  before  the 
Board  shall  consist  of  the  order  of  the 


district  director  awarding  or  denying  the 
fee,  the  application  for  a  fee,  any  written 
statement  in  opposition  to  the  fee  and 
the  documentaiy  evidence  contained  in 
the  file  which  verifies  or  refutes  any 
item  claimed  in  the  fee  application. 

§  725.367    Payment  of  a  claimant's 
attorney's  fee  by  responsit>le  operator  or 
fund. 

(a)  An  attorney  who  represents  a 
claimant  in  the  successful  prosecution 
of  a  claim  for  benefits  may  be  entided 
to  collect  a  reasonable  attorney's  fee 
from  the  responsible  operator  that  is 
ultimately  found  liable  for  the  payment 
of  benefits,  or,  in  a  case  in  which  there 
is  no  operator  who  is  liable  for  the 
payment  of  benefits,  from  the  fund. 
Generally,  the  operator  or  fund  liable  for 
the  payment  of  benefits  shall  be  liable 
for  the  payment  of  the  claimant's 
attorney's  fees  where  the  operator  or 
fund,  as  appropriate,  took  action,  or 
acquiesced  in  action,  that  created  an 
adversarial  relationship  between  itself 
and  the  claimant.  The  fees  payable 
under  this  section  shall  include  fees  for 
reasonable  and  necessary  services 
performed  prior  to  the  creation  of  the 
adversarial  relationship.  Circiunstances 
in  which  a  successful  attorney's  fees 
shall  be  payable  by  the  responsible 
operator  or  the  fund  include,  but  are  not 
limited  to,  the  following: 

(1)  The  responsible  operator  initially 
found  to  be  Uable  for  the  payment  of 
benefits  by  the  district  director  (see 

§  725.410(a))  contests  the  claimant's 
eligibility  for  benefits,  either  by  filing  a 
response  pursuant  to  §  725.411(b)(1),  or, 
in  a  case  in  which  the  district  director 
issues  an  initial  finding  that  the 
claimant  is  not  eligible  for  benefits,  by 
failing  to  file  a  response.  The  operator 
that  is  ultimately  determined  to  be 
liable  for  benefits  shall  be  liable  for  an 
attorney's  fee  with  respect  to  all 
reasonable  services  performed  by  the 
claimant's  attorney; 

(2)  There  is  no  operator  that  may  be 
held  Uable  for  the  payment  of  benefits, 
and  the  district  director  issues  an  initial 
finding  that  the  claimant  is  not  eUgible 
for  benefits.  The  fund  shall  be  liable  for 
an  attorney's  fee  with  respect  to  all 
reasonable  services  performed  by  the 
claimant's  attorney; 

(3)  The  claimant  submits  a  bill  for 
medical  treatment,  and  the  party  liable 
for  the  payment  of  benefits  declines  to 
pay  the  bill  on  the  grounds  that  the 
treatment  is  unreasonable,  or  is  for  a 
condition  that  is  not  compensable.  The 
responsible  operator  or  fund,  as 
appropriate,  shall  be  liable  for  an 
attorney's  fee  with  respect  to  all 
reasonable  services  performed  by  the 
claimant's  attorney; 
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(4)  A  beneficiary  seeks  an  increase  in 
the  amount  of  benefits  payable,  and  the 
responsible  operator  or  fiind  issues  a 
notice  of  controversion  contesting  the 
claimant's  right  to  that  increase.  If  the 
beneficiary  is  successful  in  securing  an 
increase  in  the  amount  of  benefits 
payable,  the  operator  or  fund  shall  be 
liable  for  an  attorney's  fee  with  respect 
to  all  reasonable  services  performed  by 
the  beneficiary's  attorney; 

(5)  The  responsible  operator  or  fund 
seeks  a  decrease  in  the  amount  of 
benefits  payable.  If  the  beneficiary  is 
successful  in  resisting  the  request  for  a 
decrease  in  the  amoimt  of  benefits 
payable,  the  operator  or  fund  shall  be 
liable  for  an  attorney's  fee  with  respect 
to  all  reasonable  services  performed  by 
the  beneficiary's  attorney.  A  request  foe 
information  clarifying  the  amount  of 
benefits  payable  shall  not  be  considered 
a  request  to  decrease  that  amoimt. 

(b)  Any  fee  awarded  under  this 
section  shall  be  in  addition  to  the  award 
of  benefits,  and  shall  be  awarded,  in  an 
order,  by  the  district  director, 
administrative  law  judge,  Board  or 
coiut,  before  whom  the  work  was 
performed.  The  operator  or  fund  shall 
pay  such  fee  promptly  and  directly  to 
the  claimant's  attorney  in  a  lump  sum 
after  the  award  of  benefit^becomes 
final. 

(c)  Section  205(a)  of  the  Black  Limg 
Benefits  Amendments  of  1981,  Public 
Law  97-119,  amended  section  422  of 
the  Act  and  relieved  operators  and 
carriers  from  liability  for  the  payment  of 
benefits  on  certain  claims.  Payment  of 
benefits  on  those  claims  was  made  the 
responsibility  of  the  fund.  The  claims 
subject  to  this  transfer  of  liability  are 
described  in  §  725.496.  On  claims 
subject  to  the  transfer  of  liability 
described  in  this  paragraph  the  fund 
will  pay  all  fees  and  costs  which  have 
been  or  will  be  awarded  to  claimant's 
attorneys  which  were  or  woiild  have 
become  the  liability  of  an  operator  or 
carrier  but  for  the  enactment  of  the  1981 
Amendments  and  which  have  not 
already  been  paid  by  such  operator  or 
carrier.  Section  9501(d)(7)  of  the 
Internal  Revenue  Code  (26  U.S.C.). 
which  was  also  enacted  as  a  part  of  the 
1981  Amendments  to  the  Act,  expressly 
prohibits  the  fund  from  reimbursing  an 
operator  or  carrier  for  any  attorney  fees 
or  costs  which  it  has  paid  on  cases 
subject  to  the  transfer  of  liability 
provisions. 

Subpart  E— Adfudication  of  Claims  by 
tha  District  Diractor 

S  725.401    Ciainw  development— general. 

After  a  claim  has  been  received  by  the 
district  director,  the  district  director 


shall  take  such  action  as  is  necessary  to 
develop,  process,  and  make 
determinations  with  respect  to  the  claim 
as  provided  in  this  subpart. 

§  725.402    Approved  State  workers' 
compensation  law. 

If  a  district  director  determines  that 
any  claim  filed  under  this  part  is  one 
subject  to  adjudication  under  a  workers' 
compensation  law  approved  under  part 
722  of  this  subchapter,  he  or  she  shall 
advise  the  claimant  of  this 
determination  and  of  the  Act's 
requirement  that  the  claim  must  be  filed 
imder  the  applicable  State  workers' 
compensation  law.  The  district  director 
shall  then  prepare  a  proposed  decision 
and  order  dismissing  the  claim  for  lack 
of  jurisdiction  pursuant  to  §  725.418  and 
proceed  as  appropriate. 

§725.403    [Reserved] 

§  725.404    Development  of  evidence- 
general. 

(a)  Employment  history.  Each 
claimant  shall  furnish  the  district 
director  with  a  complete  and  detailed 
history  of  the  coal  miner's  employment 
and,  upon  request,  supporting 
docimientation. 

(b)  Matters  of  record.  Where  it  is 
necessary  to  obtain  proof  of  age, 
marriage  or  termination  of  marriage, 
death,  family  relationship,  dependency 
(see  subpart  B  of  this  part),  or  any  other 
fact  which  may  be  proven  as  a  matter  of 
public  record,  the  claimant  shall  furnish 
such  proof  to  the  district  director  upon 
request. 

(c)  Documentary  evidence.  If  a 
claimant  is  required  to  submit 
docimients  to  the  district  director,  the 
claimant  shall  submit  either  the 
original,  a  certified  copy  or  a  clear 
readable  copy  thereof.  "The  district 
director  or  administrative  law  judge 
may  reqiiire  the  submission  of  an 
original  dociunent  or  certified  copy 
thereof,  if  necessary. 

(d)  Submission  of  insufficient 
evidence.  In  tbe  event  a  claimant 
submits  insufficient  evidence  regarding 
any  mattef ,  the  district  director  shall 
inform  the  claimant  of  what  further 
evidence  is  necessary  and  request  that 
such  evidence  be  submitted  within  a 
specified  reasonable  time  which  may, 
upon  request,  be  extended  for  good 
causer 

§  725.405    Development  of  medical 
evidence;  scheduling  of  medical 
examinations  and  tests. 

(a)  Upon  receipt  of  a  claim,  the 
district  director  shall  ascertain  whether 
the  claim  was  filed  by  or  on  account  of 
a  miner  as  defined  in  §  725.202,  and  in 
the  case  of  a  claim  filed  on  account  of 


a  deceased  miner,  whether  the  claim 
was  filed  by  an  eligible  survivor  of  such 
miner  as  defined  in  subpart  B  of  this 
part. 

(b)  In  the  case  of  a  claim  filed  by  or 
on  behalf  of  a  miner,  the  district  director 
shall,  where  necessary,  schedule  the 
miner  for  a  medical  examination  and 
testing  imder  §  725.406. 

(c)  In  the  case  of  a  claim  filed  by  or 
on  behalf  of  a  survivor  of  a  miner,  the 
district  director  shall  obtain  whatever 
medical  evidence  is  necessary  and 
available  for  the  development  and 
evaluation  of  the  claim. 

(d)  The  district  director  shall,  where 
appropriate,  collect  other  evidence 
necessary  to  establish: 

(1)  The  nature  and  duration  of  the 
miner's  employment:  and 

(2)  All  otner  matters  relevant  to  the 
determination  of  the  claim. 

(e)  If  at  any  time  during  the 
processing  of  the  claim  by  the  district 
director,  tihe  evidence  establishes  that 
the  claimant  is  not  entitled  to  benefits 
imder  the  Act,  the  district  director  may 
terminate  evidentiary  development  of 
the  claim  and  proceed  as  appropriate. 

1725.406    Medical  examinations  and  tests. 

(a)  The  Act  requires  the  Department  to 
provide  each  miner  who  appUes  for 
benefits  with  the  opportimity  to 
undergo  a  complete  pulmonary 
evaluation  at  no  expense  to  the  miner. 

A  complete  pulmonary  evaluation 
includes  a  report  of  physical 
examination,  a  pulmonary  function 
study,  a  chest  roentgenogram  and, 
unless  medically  contraindicated,  a 
blood  gas  study. 

(b)  As  soon  as  possible  after  a  miner 
files  an  application  for  benefits,  the 
district  director  will  provide  the  miner 
with  a  list  of  medical  facilities  and 
physicians  in  the  state  of  the  miner's 
residence  and  states  contiguous  to  the 
state  of  the  miner's  residence  that  the 
Office  has  authorized  to  perform 
complete  pulmonary  evaluations.  The 
miner  shall  select  one  of  the  facilities  or 
physicians  on  the  list,  and  the  district 
director  will  make  arrangements  for  the 
miner  to  be  given  a  complete  pulmonary 
evaluation  by  that  facility  or  physician. 
The  results  of  the  complete  pulmonary 
evaluation  shall  not  be  counted  as 
evidence  submitted  by  the  miner  under 
§725.414. 

(c)  If  any  medical  examination  or  test 
conducted  under  paragraph  (a)  of  this 
section  is  not  administered  or  reported 
in  substantial  compliance  with  the 
provisions  of  part  718  of  this 
subchapter,  or  does  not  provide 
sufficient  information  to  allow  the 
district  director  to  decide  whether  the 
miner  is  eligible  for  benefits,  the  district 
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director  shall  schedule  the  miner  for 
further  examination  and  testing.  Where 
the  deficiencies  in  the  report  are  the 
result  of  a  lack  of  effort  on  the  part  of 
the  miner,  the  miner  will  be  afforded 
one  additional  opportimity  to  produce  a 
satisfactory  result.  In  order  to  determine 
whether  any  medical  examination  or 
test  was  administered  and  reported  in 
substantial  compliance  with  the 
provisions  of  part  718  of  this 
subchapter,  the  district  director  may 
have  any  component  of  such 
examination  or  test  reviewed  by  a 
physician  selected  by  the  district    . 
director. 

(d)  After  the  physician  completes  the 
report  authorized  by  paragraph  (a),  the 
district  director  will  inform  die  miner 
that  he  may  elect  to  have  the  results  of 
the  objective  testing  sent  to  his  treating 
physician  for  use  in  preparing  a  medical 
opinion.  The  district  director  will  also 
inform  the  claimant  that  any  medical 
opinion  submitted  by  his  treating 
physician  will  coimt  as  one  of  the  two 
medical  opinions  that  the  miner  may 
submit  under  §  725.414. 

(e)  If,  at  any  time  after  the  completion 
of  the  initial  complete  pulmonary 
evaluation,  the  district  director  believes 
that  unresolved  medical  questions 
remain,  he  may  require  the  claimant  to 
be  examined  by  a  physician  or  medical 
facility  selected  by  the  district  director 
from  tlie  list  of  physicians  and  facilities 
authorized  to  perform  complete 
pulmonary  evaluations.  If  additional 
medical  evidence  is  obtained  in 
accordance  with  this  paragraph,  the 
district  director  may  order  the  physician 
selected  to  retest  or  reexamine  the  miner 
to  do  so  without  the  presence  or 
participation  of  any  other  physician 
who  previously  examined  the  miner, 
and  without  benefit  of  the  conclusions 
of  any  other  physician  who  has 
examined  the  miner.  Any  evidence 
obtained  under  this  paragraph  shall  be 
considered  a  part  of  the  complete 
pulmonary  evaluation  obtained  under 
paragraph  (b)  of  this  section  for 
purposes  of  the  limitations  established 
in  §  725.414,  except  that  any  additional 
chest  X-ray,  pulmonary  function  test,  or 
blood  gas  study  performed  in 
connection  with  a  request  for  re- 
examination under  this  paragraph  shall 
be  substituted  for  the  chest  X-ray, 
pulmonary  function  test,  or  blood  gas 
study  performed  in  connection  with  the 
original  evaluation. 

(?)  The  cost  of  any  medical 
examination  or  test  authorized  under 
this  section,  including  the  cost  of  travel 
to  and  from  the  examination,  shall  be 
paid  by  the  fund.  No  reimbursement  for 
overnight  accommodations  shall  be 
authorized  unless  the  district  director 


determines  that  an  adequate  testing 
facility  is  unavailable  within  one  day's 
round  trip  travel  by  automobile  from  the 
miner's  residence.  The  fund  shall  be 
reimbursed  for  such  payments  by  an 
operator,  if  any,  found  liable  for  the 
payment  of  benefits  to  the  claimant.  If 
an  operator  fails  to  repay  such  expenses, 
with  interest,  upon  request  of  the  Office, 
the  entire  amount  may  be  collected  in 
an  action  brought  under  section  424  of 
the  Act  and  §  725.603. 

§  725.407    Identification  and  notification  of 
responsible  operator. 

(a)  Upon  receipt  of  the  miner's 
employment  history,  the  district 
director  shall  investigate  whether  any 
operator  may  be  held  liable  for  the 
payment  of  benefits  as  a  responsible 
operator  in  accordance  with  the  criteria 
contained  in  subpart  G  of  this  part. 

(b)  Prior  to  issuing  an  initial  finding 
pursuant  to  §  725.410,  the  district 
director  may  identify  one  or  more 
operators  potentially  liable  for  the 
payment  of  benefits  in  accordance  with 
the  criteria  set  forth  in  §  725.495.  The 
district  director  shall  notify  each  such 
operator  of  the  existence  of  the  claim. 
Where  the  records  maintained  by  the 
Office  pursuant  to  part  726  of  this 
subchapter  indicate  that  the  operator 
had  obtained  a  policy  of  insurance,  and 
the  claim  falls  within  such  policy,  the 
notice  provided  pursuant  to  this  section 
shall  also  be  sent  to  the  operator's 
carrier.  Any  operator  or  carrier  notified 
of  the  claim  shall  thereafter  be 
considered  a  party  to  the  claim  in 
accordance  with  §  725.360  unless  it  is 
dismissed  by  an  adjudication  officer  and 
is  not  thereafter  notified  again  of  its 
potential  liability. 

(c)  The  notification  issued  pursuant  to 
this  section  shall  include  a  copy  of  the 
claimant's  application  and  a  copy  of  all 
evidence  obtained  by  the  district 
director  relating  to  the  miner's 
employment.  The  district  director  may 
request  the  operator  to  answer  specific 
questions,  including,  but  not  limited  to, 
questions  related  to  the  nature  of  its 
operations,  its  relationship  with  the 
miner,  its  financial  status,  including  any 
insurance  obtained  to  secure  its 
obligations  under  the  Act,  and  its 
relationship  with  other  potentially 
liable  operators.  A  copy  of  any 
notification  issued  pursuant  to  this 
section  shall  be  sent  to  the  claimant  by 
regular  mail. 

(d)  If  at  any  time  before  a  case  is 
referred  to  the  Office  of  Administrative 
Law  Judges,  the  district  director 
determines  that  an  operator  which  may 
be  liable  for  the  payment  of  benefits  has 
not  been  notified  under  this  section  or 
has  been  incorrectly  dismissed  pursuant 


to  §  725.413(c)(1),  the  district  director 
shall  give  such  operator  notice  of  its 
potential  liability  in  accordance  with 
this  section.  The  adjudication  officer 
shall  then  take  such  further  action  on 
the  claim  as  may  be  appropriate.  There 
shall  be  no  time  limit  applicable  to  a 
later  identification  of  an  operator  under 
this  paragraph  if  the  operator 
fraudulently  concealed  its  identity  as  an 
employer  of  the  miner.  The  district 
director  may  not  notify  additional 
operators  of  their  potential  liability  after 
a  case  has  been  referred  to  the  Office  of 
Administrative  Law  Judges,  unless  the 
case  was  referred  for  a  hearing  to 
determine  whether  the  claim  was 
properly  denied  as  abandoned  pursuant 
to  §  725.409. 

§725.408    Operator's  response  to 
notification. 

(a)(1)  An  operator  which  receives 
notification  under  §  725.407  shall, 
within  30  days  of  receipt,  file  a 
response,  and  shall  indicate  its  intent  to 
accept  or  contest  its  identification  as  a 
potentially  liable  operator.  The 
operator's  response  shall  also  be  sent  to 
the  claimant  by  regular  mail. 

(2)  If  the  operator  contests  its 
identification,  it  shall,  on  a  form 
supplied  by  the  district  director,  state 
the  precise  nature  of  its  disagreement  by 
admitting  or  denying  each  of  the 
following  assertions.  In  answering  these 
assertions,  the  term  "operator"  shall 
include  any  operator  for  which  the 
identified  operator  may  be  considered  a 
successor  operator  pursuant  to 
§725.492. 

(i)  That  the  named  operator  was  an 
operator  for  any  period  after  June  30. 
1973; 

(ii)  That  the  operator  employed  the 
miner  as  a  miner  for  a  cumulative 
period  of  not  less  than  one  year; 

(iii)  That  the  miner  was  exposed  to 
coal  mine  dust  while  working  for  the 
operator; 

(iv)  That  the  miner's  employment 
with  the  operator  included  at  least  one 
working  day  after  December  31, 1969; 
and 

(v)  That  the  operator  is  capable  of 
assuming  liability  for  the  payment  of 
benefits. 

(3)  An  operator  which  receives 
notification  under  §  725.407,  and  which 
fails  to  file  a  response  within  the  time 
limit  provided  by  this  section,  shall  not 
be  allowed  to  contest  its  liability  for  the 
payment  of  benefits  on  the  grounds  set 
forth  in  paragraph  (a)(2)  of  this  section. 

(b)(1)  Within  90  days  of  the  date  on 
which  it  receives  notification  under 
§  725.407,  an  operator  may  submit 
documentary  evidence  in  support  of  its 
position. 
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(2)  No  documentary  evidence  relevant 
to  the  groimds  set  foilh  in  paragraph 
(a)(2]  may  be  admitted  in  any  further 
proceedings  unless  it  is  submitted 
within  the  time  hmits  set  forth  in  this 
section. 

1 725.409    Denial  of  ■  claim  by  reason  of 


(a)  A  claim  may  be  denied  at  any  time 
by  the  district  director  by  reason  of 
abandonment  where  the  claimant  fails: 

(1)  To  undergo  a  required  medical 
examination  without  good  cause;  or, 

(2)  To  submit  evidence  sufficient  to 
make  a  determination  of  the  claim;  or, 

(3)  To  pursue  the  claim  with 
reasonable  diligence;  or, 

(4)  To  attend  an  informal  conference 
without  good  cause. 

(b)(1)  U  the  district  director 
determines  that  a  denial  by  reason  of 
abandonment  under  paragraphs  (a)(1) 
through  (3)  of  this  section  is 
appropriate,  he  or  she  shall  notify  the 
claimant  of  the  reasons  for  such  denial 
and  of  the  action  which  must  be  taken 
to  avoid  a  denial  by  reason  of 
abandonment.  If  the  claimant  completes 
the  action  requested  within  the  time 
allowed,  the  claim  shall  be  developed, 
processed  and  adjudicated  as  specified 
in  this  part,  If  the  claimant  does  not 
fully  comply  with  the  action  requested 
by  the  district  director,  the  district 
director  shall  notify  the  claimant  that 
the  claim  has  been  denied  by  reason  of 
abandonment.  Any  request  for  a  hearing 
prior  to  the  issuance  of  such  notification 
shall  be  considered  invalid  and  of  no 
effect.  Such  notification  shall  be  served 
on  the  claimant  and  all  other  parties  to 
the  claim  by  certified  mail. 

(2)  In  any  case  in  which  a  claimant 
'  has  failed  to  attend  an  informal 
conference  and  has  not  provided  the 
district  director  with  his  reasons  for 
failing  to  attend,  the  district  director 
shall  ask  the  claimant  to  explain  his 
absence.  In  considering  whether  the 
claimant  had  good  cause  for  his  failure 
to  attend  the  conference,  the  district 
director  shall  consider  all  relevant 
circumstances,  including  the  age, 
education,  and  health  of  the  claimant,  as 
well  as  the  distance  between  the 
claimant's  residence  and  the  location  of 
the  conference.  If  the  district  director 
concludes  that  the  claimant  had  good 
cause  for  failing  to  attend  the 
conference,  he  may  continue  processing 
the  claim,  including,  where  appropriate 
under  §  725.416,  the  scheduling  of  an 
informal  conference.  If  the  claimant 
does  not  supply  the  district  director 
with  his  reasons  for  failing  to  attend  the 
conference  within  30  days  of  the  date  of 
the  district  director's  request,  or  the 
district  director  concludes  that  the 


reasons  supplied  by  the  claimant  do  not 
establish  good  cause,  the  district 
director  shall  notify  the  claimant  that 
the  claim  has  been  denied  by  reason  of 
abandonment.  Any  request  for  a  hearing 
prior  to  the  issuance  of  such  notification 
shall  be  considered  invalid  and  of  no 
effect.  Such  notification  shall  be  served 
on  the  claimant  and  all  other  parties  to 
the  claim  by  certified  mail. 

(c)  The  denial  of  a  claim  by  reason  of 
abandoiunent  shall  become  effective 
and  final  unless,  within  30  days  after 
the  denial  is  issued,  the  claimant 
requests  a  hearing.  Following  the 
expiration  of  the  30-day  period,  a  new 
claim  may  be  filed  at  any  time  pursuant 
to  §  725.309.  If  the  claimant  timely 
requests  a  hearing,  the  district  director 
shall  refer  the  case  to  the  Office  of 
Administrative  Law  Judges  in 
accordance  with  §  725.421.  The  hearing 
will  be  limited  to  the  issue  of  whether 
the  claim  was  properly  denied  by  reason 
of  abandonment.  If  the  administrative 
law  judge  determines  that  the  claim  was 
not  properly  denied  by  reason  of 
abandonment,  he  shall  remand  the 
claim  to  the  district  director  for  the 
completion  of  administrative 
processing. 


§725.410 
diractor. 


Initial  flnding*  by  the  district 


(a)  Based  upon  the  evidence 
developed,  the  district  director  shall 
make  an  initial  finding  with  respect  to 
the  claim.  The  initial  finding  shall 
include  a  determination  with  respect  to 
the  claimant's  eligibility  and  a 
determination  with  respect  to  whether 
any  of  the  operators  notified  of  potential 
liability  imder  §  725.407  of  this  part  is 
the  responsible  operator  in  accordance 
with  §  725.495. 

(b)  The  district  director  shall  serve  the 
initial  finding,  together  with  a  copy  of 
all  of  the  evidence  developed,  on  the 
claimant,  the  responsible  operator,  and 
all  other  operators  which  received 
notification  pursuant  to  §  725.407.  The 
initial  finding  shall  be  served  on  each 
party  by  certified  mail. 

(c)  If  the  evidence  submitted  does  not 
support  a  finding  of  eligibility,  the 
initial  finding  shall  specify  the  reasons 
why  the  claim  cannot  be  approved  and 
the  additional  evidence  necessary  to 
establish  entitlement.  The  initial  finding 
shall  notify  the  claimant  that  he  has  the 
right  to  obtain  further  adjudication  of 
his  eligibility  in  accordance  with  this 
subpart,  that  he  has  the  right  to  submit 
additional  evidence  in  accordance  with 
this  subpart,  and  that  he  has  the  right  to 
obtain  counsel,  under  the  terms  set  forth 
in  subpart  D  of  this  part,  in  order  to 
assist  him.  The  initial  finding  shall 
further  notify  the  claimant  that,  if  he 


establishes  his  entitlement  to  benefits, 
the  cost  of  obtaining  additional 
evidence,  along  with  a  reasonable 
attorney's  fee,  shall  be  reimbursed  by 
the  responsible  operator,  or,  if  no 
operator  can  be  held  liable,  the  fund. 

S  725.41 1    Initial  finding-eligibility. 

(a)  Claimant  response. 

(1)  Finding  that  the  claimant  is  not 
eligible  for  benefits. 

u)  Within  one  year  after  the  district 
director  issues  an  initial  finding  that  the 
claimant  is  not  eligible  for  benefits,  the 
claimant  may  request  further 
adjudication  of  the  claim.  Any 
statement  filed  during  the  applicable 
time  period  demonstrating  Uie 
claimant's  intention  to  piusue  his  or  her 
claim  shall  be  considered  a  request  for 
further  adjudication  in  accordance  with 
this  section.  The  claimant  may  not 
request  a  hearing  at  this  point.  Any 
request  for  a  hearing  prior  to  the 
issuance  of  a  proposed  decision  and 
order  shall  be  considered  invalid  and  of 
no  effect. 

(ii)  If  the  claimant  does  not  request 
further  adjudication  of  the  claim  within 
the  time  limits  set  forth  in  this  section, 
the  claim  shall  be  deemed  to  have  been 
denied,  effective  as  of  the  date  of  the 
issuance  of  the  initial  finding.  Any 
submission  by  the  claimant  after  the 
time  limits  set  forth  in  this  section  will 
be  treated  as  an  intent  to  file  a  new 
claim  for  benefits  in  accordance  with 
§  725.305.  Such  a  claim  may  be 
approved  only  if  it  meets  the  conditions 
of  §725.309. 

(2)  Finding  that  the  claimant  is 
eligible  for  benefits.  If  the  district 
director  issues  an  initial  finding  that  the 
evidence  submitted  supports  a  finding 
of  eligibility,  the  claimant  may,  within 
30  days  of  the  issuance  of  the  initial 
finding,  request  revision  of  any  of  the 
terms  of  the  initial  finding.  If  ihe 
claimant  does  not  file  a  timely  request 
pursuant  to  this  paragraph,  he  shall  be 
deemed  to  have  accepted  the  district 
director's  initial  finding. 

(b)  Operator  response.  (1)  Within  30 
days  of  the  issuance  of  an  initial 
finding,  the  responsible  operator 
initially  found  liable  for  the  payment  of 
benefits  shall  file  a  response  with  regard 
to  the  claimant's  eligibility  for  benefits. 
The  response  shall  specifically  indicate 
whether  the  operator  agrees  or  disagrees 
with  the  initid  finding  of  eligibility.  A 
response  that  the  operator  is  not  liable 
for  benefits  shall  not  be  sufficient  to 
contest  the  claimant's  eligibility  under 
this  section.  A  response  to  the  initial 
finding  of  eligibility  shall  be  filed 
regardless  of  whether  the  district 
director  finds  the  claimant  eligible  for 
benefits. 
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(2)  If  the  operator  initially  found 
liable  for  the  payment  of  benefits  does 
not  file  a  timely  response,  it  shall  be 
deemed  to  have  accepted  the  district 
director's  initial  finding  with  respect  to 
the  claimant's  eligibility,  and  shall  not, 
except  as  provided  in  §  725.463,  be 
permitted  to  raise  issues  or  present 
evidence  with  respect  to  issues 
inconsistent  with  the  initial  findings  in 
any  further  proceeding  conducted  with 
respect  to  the  claim. 

§  725.41 2    Initial  finding-liability. 

(a)  Within  30  days  of  the  issuance  of 
an  initial  finding,. the  responsible 
operator  initially  found  liable  for  the 
payment  of  benefits  shall  file  a  response 
with  regard  to  its  liability  for  benefits. 
The  response  shall  specifically  indicate 
whether  the  operator  agrees  or  disagrees 
with  the  initi^  finding  of  liability.  A 
response  that  the  operator  is  not  liable 
for  benefits  under  tiiis  section  shall  not 
be  sufficient  to  contest  the  claimant's 
eligibility.  A  response  to  the  initial 
finding  of  liability  shall  be  filed 
regardless  of  whether  or  not  the  district 
director  finds  the  claimant  eligible  for 
benefits. 

(b)  If  the  responsible  operator  initially 
found  liable  for  the  payment  of  benefits 
does  not  file  a  timely  response,  it  shall 
be  deemed  to  have  accepted  the  district 
director's  initial  finding  with  respect  to 
its  liability,  and  to  have  waived  its  right 
to  contest  its  liability  in  any  further 
proceeding  conducted  with  respect  to 
the  claim. 

1725413    Initial  adjudication  by  the  district 
diractor. 

(a)  If  the  district  director  issues  an 
initial  finding  that  the  evidence 
submitted  supports  a  finding  of 
eligibility,  and 

(1)  The  responsible  operator  does  not 
file  a  timely  response  imder  either 
§725.411  or  §725.412,  or 

(2)  There  is  no  operator  responsible 
for  the  payment  of  benefits,  the  district 
director  shall,  after  considering  any 
request  filed  by  the  claimant  pursuant  to 
§  725.411(a)(2),  issue  a  proposed 
decision  and  order  in  accordance  with 

§  725.418. 

(b)  If  the  district  director  issues  an 
initial  finding  that  the  evidence 
submitted  does  not  support  a  finding  of 
eligibility,  and  the  claimant  does  not  file 
a  timely  response  pursuant  to  §  725.411, 
the  claim  shall  be  considered  to  have 
been  denied,  effective  as  of  the  date  of 
the  issuance  of  the  initial  finding.  Any 
later  submission  by  the  claimant  will  be 
treated  as  an  intent  to  file  a  claim  for 
benefits  in  accordance  with  §  725.305. 
Such  a  claim  may  be  approved  only  if 

it  meets  the  conditions  of  §  725.309. 


(c)(1)  In  all  other  cases,  the  district 
director  shall,  following  the  expiration 
of  all  applicable  time  periods  for  filing 
responses,  or  the  receipt  of  responses, 
notify  all  parties  of  any  responses 
received  from  the  claimant  and  the 
responsible  operator.  The  district 
director  may,  in  his  discretion,  dismiss 
as  parties  any  of  the  operators  notified 
of  their  potential  liability  pursuant  to 
§  725.407.  If  the  district  director 
thereafter  determines  that  the 
participation  of  a  party  dismissed 
pursuant  to  this  section  is  required,  he 
may  once  again  notify  the  operator  in 
accordance  with  §  725.407(d). 

(2)  The  district  director  shall  notify 
the  parties  of  a  schedule  for  submitting 
documentary  evidence.  Such  schedule 
shall  allow  the  parties  not  less  than  60 
days  within  which  to  submit  evidence 
in  support  of  their  contentions,  and 
shall  provide  not  less  than  an  additional 
30  days  within  which  the  parties  may 
respond  to  evidence  submitted  by  other 
parties.  Any  such  evidence  must  meet 
the  requirements  set  forth  in  §  725.414 
in  order  to  be  admitted  into  the  record. 

§725414    Development  of  evidence. 

(a)  Medical  evidence.  (1)  For  purposes 
of  this  section,  a  medical  report  shall 
consist  of  a  physician's  written 
assessment  of  the  miner's  respiratory  or 
pulmonary  condition.  A  medical  report 
may  be  prepared  by  a  physician  who 
examined  the  miner  and/or  reviewed 
the  available  admissible  evidence.  A 
physician's  written  assessment  of  a 
single  objective  test,  such  as  a  chest  X- 
ray  or  a  pulmonary  function  test,  shall 
not  be'considered  a  medical  report  for 
ptuposes  of  this  section. 

(2)(i)  The  claimant  shall  be  entitied  to 
submit,  in  support  of  his  affirmative 
case,  no  more  than  two  chest  X-ray 
interpretations,  the  results  of  no  more 
than  two  pulmonary  function  tests,  the 
results  of  no  more  than  two  arterial 
blood  gas  studies,  and  no  more  than  two 
medical  reports.  Any  chest  X-ray 
interpretations,  pulmonary  function  test 
results,  blood  gas  studies  and 
physicians'  opinions  that  appear  in  a 
medical  report  must  each  be  admissible 
under  this  paragraph  or  paragraph  (a)(4) 
of  this  section. 

(ii)  The  claimant  shall  be  entitied  to 
submit,  in  rebuttal  of  the  case  presented 
by  the  party  or  parties  opposing 
entitiement,  no  more  than  one 
physician's  interpretation  of  each  chest 
X-ray,  pulmonary  function  test,  or 
arterial  blood  gas  study  submitted  by 
any  potentially  liable  operator  or  the 
fund,  as  appropriate,  under  paragraph 
(a)(3)(i)  or  (a)(3)(iii)  of-this  section  and 
by  the  Director  piirsuant  to  §  725.406.  In 
any  case  in  which  the  party  opposing 


entitiement  has  submitted  the  results  of 
other  testing  pursuant  to  §  718.107,  the 
claimant  shall  be  entiUed  to  submit  one 
physician's  assessment  of  each  piece  of 
such  evidence  in  rebuttal.  In  addition, 
where  the  responsible  operator  or  fund 
has  submitted  rebuttal  evidence  under 
paragraph  (a)(3)(ii)  or  {a)(3)(iii)  of  this 
section  with  respect  to  medical  testing 
submitted  by  the  claimant,  the  claimant 
shall  be  entitied  to  submit  an  additional 
statement  from  the  physician  who 
originally  interpreted  the  chest  X-ray  or 
administered  the  objective  testing. 
Where  the  rebuttal  evidence  tends  to 
undermine  the  conclusion  of  a 
physician  who  prepared  a  medical 
report  submitted  by  the  claimant,  the 
claimant  shall  be  entitied  to  submit  an 
additional  statement  from  the  physician 
who  prepared  the  medical  report 
explaining  his  conclusion  in  light  of  the 
rebuttal  evidence. 

(3)  The  Department  intends  that  all 
parties  to  a  claim,  including  all 
operators  notified  of  their  potential 
liability  tmder  §  725.407  that  have  not 
been  dismissed,  shall  be  bound  by  a 
final  adjudication  of  the  claimant's 
eligibility.  Accordingly,  any  operator 
notified  of  its  potential  liability  in 
accordance  with  §  725.407  shall  not  be 
entitied  to  require  the  claimant  to  re- 
adjudicate  his  eligibilit}'  in  the  event  the 
district  director's  initial  finding  with 
respect  to  the  responsible  operator  is 
determined  to  have  been  erroneous. 

(i)  The  responsible  operator  and  any 
other  operators  that  remain  parties  to 
the  case  shall  collectively  be  entitied  to 
obtain  and  submit,  in  support  of  their 
affirmative  case,  no  more  than  two  chest 
X-ray  interpretations,  the  results  of  no 
more  than  two  pulmonary  function 
tests,  the  resiilts  of  no  more  than  two 
arterial  blood  gas  studies,  and  no  more 
than  two  medical  reports.  Anv  chest  X- 
ray  interpretations,  pulmonary  function 
test  results,  blood  gas  studies  and 
physicians'  opinions  that  apptear  in  a 
medical  report  must  each  be  admissible 
under  this  paragraph  or  paragraph  (a)(4) 
of  this  section.  In  obtaining  such 
evidence,  neither  the  responsible 
operator,  nor  any  other  operator 
permitted  to  submit  evidence  under 
paragraph  (a)(3)(iv)  of  this  section,  may 
require  the  miner  to  travel  more  than 
100  miles  from  his  or  her  place  of 
residence,  or  the  distance  traveled  by 
the  miner  in  obtaining  the  complete 
pulmonary  evaluation  provided  by 
§  725.406,  whichever  is  greater,  unless  a 
trip  of  greater  distance  is  authorized  in 
writing  by  the  district  director.  If  a 
miner  imreasonably  refuses — 

(A)  To  provide  the  Office  or  a  coal 
mine  operator  with  a  complete 
statement  of  his  or  her  medical  history 
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and/or  to  authorize  access  to  his  or  her 
medical  records,  or 

(B)  To  submit  to  an  evaluation  or  test 
requested  by  the  district  director  or  a 
potentially  liable  operator,  the  miner's 
claim  may  be  denied  by  reason  of 
abandonment  (See  §  725.409). 

(ii)  The  responsible  operator  and  any 
other  operators  that  remain  parties  to 
the  case  shall  be  entitled  to  submit,  in 
rebuttal  of  the  case  presented  by  the 
claimant,  no  more  than  one  physician's 
interpretation  of  each  chest  X-ray, 
pulmonary  function  test,  or  arterial 
blood  gas  study  submitted  by  the 
claimant  under  paragraph  (a](2](i]  of 
this  section  and  by  the  Director 
pursuant  to  §  725.406.  In  any  case  in 
which  the  claimant  has  submitted  the 
results  of  other  testing  pursuant  to 
§  718.107,  the  responsible  operator  and 
other  operators  that  remain  parties  to 
the  case  shall  collectively  be  entitled  to 
submit  one  physician's  assessment  of 
each  piece  of  such  evidence  in  rebuttal. 
In  addition,  where  the  claimant  has 
submitted  rebuttal  evidence  under 
paragraph  (a](2](ii)  of  this  section,  the 
responsible  operator  and  other  operators 
that  remain  parties  to  the  case  shall 
collectively  be  entiUed  to  submit  an 
additional  statement  bom  the  physician 
who  originally  interpreted  the  chest  X- 
ray  or  administered  the  objective 
testing.  Where  the  rebuttal  evidence 
tends  to  undermine  the  conclusion  of  a 
physician  who  prepared  a  medical 
report  submitted  by  the  responsible 
operator,  the  responsible  operator  shall 
be  entitled  to  submit  an  additional 
statement  firom  the  physician  who 
prepared  the  medical  report  explaining 
his  conclusion  in  light  of  the  rebuttal 
evidence. 

(iii)  In  a  case  in  which  the  district 
director  has  not  identified  any 
potentially  liable  operators,  the  district 
director  shall  be  entitied  to  exercise  the 
rights  of  a  responsible  operator  under 
this  section,  except  that  the  evidence 
obtained  in  connection  with  the 
complete  pulmonary  evaluation 
performed  pursuant  to  §  725.406  shall 
be  considered  evidence  obtained  and 
submitted  by  the  Director,  OWCP,  for 
purposes  of  paragraph  (a)(3)(i)  of  this 
section. 

(iv)  Except  for  the  responsible 
operator,  any  operator  notified  of  its 
potential  liability  pursuant  to  §  725.407, 
and  which  has  not  been  dismissed  as  a 
party  by  the  district  director,  must 
request  permission  of  the  adjudication 
officer  to  obtain  and  submit  a  medical 
report  or  the  results  of  any  objective 
medical  testing.  Such  permission  shall 
be  granted  only  upon  a  showing  that  the 
responsible  operator  has  not  undertaicen 
a  full  development  of  the  evidence,  and 


that  without  such  permission,  the 
potentially  liable  operator  will  be 
imable  to  secure  a  full  and  fair  litigation 
of  the  claimant's  eligibility.  In  granting 
such  permission,  the  adjudication 
officer  shall  take  such  action  as  is 
necessary  to  prevent  the  miner  from 
undergoing  unnecessary  testing,  and 
shall  ensure  that  the  record  contains,  in 
support  of  the  operators'  affirmative 
case,  no  more  than  two  chest  X-ray 
interpretations,  the  results  of  no  more 
than  two  pulmonary  function  tests,  the 
results  of  no  more  than  two  arterial 
blood  gas  studies,  and  no  more  than  two 
medical  reports  submitted  by  the 
operators  opposing  the  claimant's 
eligibility.  The  adjudication  officer  shall 
also  ensure  that  the  record  contains,  in 
rebuttal  of  the  affirmative  case 
presented  by  the  claimant,  no  more  than 
one  physician's  interpretation  of  each 
chest  X-ray,  pulmonary  function  test, 
and  arterial  blood  gas  study  submitted 
by  the  claimant  under  paragraph 
(a)(2)(ii)  of  this  section  and  by  the 
Director  pursuant  to  §  725.406. 

(4)  Notwithstanding  the  limitations  in 
paragraphs  (a)(2)  and  (a)(3)  of  this 
section,  any  record  of  a  miner's 
hospitalization  for  a  respiratory  or 
pulmonary  or  related  disease,  medical 
treatment  for  a  respiratory  or  pulmonary 
or  related  disease,  or  a  biopsy  or 
autopsy  may  be  received  into  evidence. 

(5  J  A  copy  of  any  documentary 
evidence  submitted  by  a  party  must  ^ 
served  on  all  other  parties  to  the  claim. 
If  the  claimant  is  not  represented  by  an 
attorney,  the  district  director  shall  mail 
a  copy  of  all  dociunentary  evidence 
submitted  by  the  claimant  to  all  other 
parties  to  the  claim.  Following  the 
development  and  submission  of 
affirmative  medical  evidence,  the 
parties  may  submit  rebuttal  evidence  in 
accordance  with  the  schedule  issued  by 
the  district  director. 

(6)  The  district  director  shall  admit 
into  the  record  all  evidence  submitted 
in  accordance  with  this  section,  and 
shall  also  admit  the  results  of  any 
medical  examination  or  test  conducted 
pursuant  to  §  725.406. 

(b)  Evidence  pertaining  to  liability.  (1) 
Except  as  provided  by  §  725.408(b)(2), 
the  potential  responsible  operator  may 
submit  evidence  to  demonstrate  that  it 
is  not  the  potentially  liable  operator  that 
most  recently  employed  the  claimant. 
Failure  to  submit  such  evidence  shall  be 
deemed  an  acceptance  of  the  district 
director's  initial  finding  of  liability. 

(2)  Any  other  party  may  submit 
evidence  regarding  the  liabihty  of  the 
potential  responsible  operator  or  any 
other  operator. 

(3)  A  copy  of  any  documentary 
evidence  submitted  under  this 


paragraph  must  be  mailed  to  all  other 
parties  to  the  claim.  Following  the 
submission  of  affirmative  evidence,  the 
parties  may  submit  rebuttal  evidence  in 
accordance  with  the  schedule  issued  by 
the  district  director. 

(c)  Testimony.  A  physician  who 
prepared  a  medical  report  admitted 
imder  this  section  may  testify  with 
respect  to  the  claim  at  any  formal 
hearing  conducted  in  accordance  with 
subpart  F  of  this  part,  or  by  deposition. 
If  a  party  has  submitted  fewer  than  two 
medical  reports  as  part  of  that  party's 
affirmative  case  under  this  section,  a 
physician  who  did  not  prepare  a 
medical  report  may  testify  in  lieu  of 
such  a  medical  report.  The  testimony  of 
such  a  physician  shall  be  considered  a 
medical  report  for  piuposes  of  the 
limitations  provided  by  this  section.  A 
party  may  offer  the  testimony  of  no 
more  than  two  physicians  imder  the 
provisions  of  this  section  unless  the 
adjudication  officer  finds  good  cause 
under  paragraph  (b)(1)  of  §  725.456.  In 
accordance  with  the  schedule  issued  by 
the  district  director,  all  parties  shall 
notify  the  district  director  of  the  name 
and  current  address  of  any  potential 
witness  whose  testimony  pertains  to  the 
liability  of  a  potentially  liable  operator 
or  the  responsible  operator.  Absent  such 
notice,  the  testimony  of  a  witness 
relevant  to  the  liabiUty  of  a  potentially 
liable  operator  or  the  responsible 
operator  shall  not  be  admitted  in  any 
hearing  conducted  with  respect  to  the 
claim  unless  the  administrative  law  - 
judge  finds  that  the  lack  of  notice 
should  be  excused  due  to  extraordinary 
circumstances. 

(d)  Except  to  the  extent  permitted  by 
§  725.456  and  §  725.310(b),  the 
limitations  set  forth  in  this  section  shall 
apply  to  all  proceedings  conducted  with 
respect  to  a  claim,  and  no  docimientary 
evidence  pertaining  to  liability  shall  be 
admitted  in  any  further  proceeding 
conducted  with  respect  to  a  claim 
unless  it  is  submitted  to  the  district 
director  in  accordance  with  this  section. 

(e)  Any  docimientary  evidence 
obtained  by  a  party  during  the  time  a 
claim  is  pending  before  a  district 
director,  which  is  withheld  firom  the 
district  director  or  any  other  party  to  the 
claim,  shall  not  be  admitted  into  the 
record  in  any  later  proceedings  held 
with  respect  to  the  claim  in  the  absence 
of  extraordinary  cimmistances,  unless 
the  admission  of  such  evidence  is 
requested  by  the  Director  or  such  other 
party. 

1725.415    Action  by  ttM  district  director 
after  deveiopment  of  operator's  evidence. 

(a)  At  the  end  of  the  period  permitted 
under  §  725.413(c)(2)  for  the  submission 
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of  evidence,  the  district  director  shall 
review  the  claim  on  the  basis  of  all 
evidence  submitted  in  accordance  with 
§  725.414. 

(b)  After  review  of  all  evidence 
submitted,  the  district  director  may 
schedule  a  conference  in  accordance 
with  §  725.416,  issue  a  proposed 
decision  and  order  in  accordance  with 
§  725.418,  or  take  such  other  action  as 
the  district  director  considers 
appropriate. 

§  725.41 6    Conferences. 

(a)  At  the  conclusion  of  the  period 
permitted  by  §  725.413(c)(2)  for  the 
submission  of  evidence,  the  district 
director  may  conduct  an  informal 
conference  in  any  claim  where  it 

■  appears  that  such  conference  will  assist 
in  the  volimtary  resolution  of  any  issue 
raised  with  respect  to  the  claim.  The 
conference  proceedings  shall  not  be 
stenographically  reported  and  sworn 
testimony  shall  not  be  taken. 

(b)  The  district  director  shall  notify 
the  parties  of  a  definite  time  and  place 
for  the  conference.  The  notification 
shall  set  forth  the  specific  reasons  why 
the  district  director  believes  that  a 
conference  will  assist  in  the  volimtary 
resolution  of  any  issue  raised  with 
respect  to  the  claim.  No  sanction  may  be 
imposed  imder  paragraph  (c)  of  this 
section  unless  the  record  contains  a 
notification  that  meets  the  requirements 
of  this  section.  The  district  director  may 
in  his  or  her  discretion,  or  on  the 
motion  of  any  party,  cancel  or 
reschedule  a  conference,  and  allow  any 
or  all  of  the  parties  to  participate  by 
telephone. 

(c)  The  unexcused  failure  of  any  party 
to  appear  at  an  informal  conference 
shall  be  grounds  for  the  imposition  of 
sanctions.  If  the  claimant  fails  to  appear, 
the  district  director  may  take  such  steps 
as  are  authorized  by  §  725.409(b)(2)  to 
deny  the  claim  by  reason  of 
abandonment.  If  the  responsible 
operator  fails  to  appear,  it  shall  be 
deemed  to  have  waived  its  right  to 
contest  its  potential  liability  for  an 
award  of  benefits  and,  in  the  discretion 
of  the  district  director,  its  right  to 
contest  any  issue  related  to  the 
claimant's  eligibility. 

(d)  Any  representative  of  an  operator, 
of  an  operator's  insurance  carrier,  or  of 
a  claimant,  authorized  to  represent  such 
party  in  accordance  with  §  725.362, 
shall  be  deemed  to  have  sufficient 
authority  to  stipulate  facts  or  issues  or 
agree  to  a  final  disposition  of  the  claim. 

(e)  Procedures  to  be  followed  at  a     - 
conference  shall  be  within  the 
discretion  of  the  district  director.  In  the 
case  of  a  conference  involving  an 
unrepresented  claimant,  the  district 


director  shall  fully  inform  the  claimant 
of  the  consequences  of  any  agreement 
the  claimant  is  asked  to  sign.  If  it  is 
apparent  that  the  unrepresented 
claimant  does  not  understand  the  nature 
or  effect  of  the  proceedings,  the  district 
director  shall  not  permit  the  execution 
of  any  stipulation  or  agreement  in  the 
claim  unless  it  is  clear  that  the  best 
interests  of  the  claimant  are  served 
thereby. 

§  725.41 7    Action  at  the  conclusion  of 
conference. 

(a)  At  the  conclusion  of  a  conference, 
the  district  director  shall  prepare  a 
stiptilation  of  contested  and 
imcontested  issues  which  shall  be 
signed  by  the  parties  and  the  district 
director.  If  a  hearing  is  conducted  with 
respect  to  the  claim,  this  stipulation 
shall  be  submitted  to  the  Office  of 
Administrative  Law  Judges  and  placed 
in  the  claim  record. 

(b)  In  any  case,  where  appropriate,  the 
district  director  may  permit  a  reasonable 
time  for  the  submission  of  additional 
evidence  follovmig  a  conference, 
provided  that  such  evidence  does  not 
exceed  the  limits  set  forth  in  §  725.414. 

(c)  Within  20  days  after  the 
termination  of  all  conference 
proceedings,  the  district  director  shall 
prepare  and  send  to  the  parties  by 
certified  mail  a  memorandum  of 
conference,  on  a  form  prescribed  by  the 
Office,  summarizing  the  conference  and 
including  the  following: 

(1)  Date,  time  and  place  of  conference; 

(2)  Names,  addresses,  telephone 
nimibers,  and  status  (i.e.,  claimant, 
attorney,  operator,  carrier's 
representative,  etc.); 

(3)  Issues  discussed  at  conference; 

(4)  Additional  material  presented  (i.e., 
medical  reports,  employment  reports, 
marriage  certificates,  birth  certificates, 
etc.); 

(5)  Issues  resolved  at  conference;  and 

(6)  District  director's 
recommendation. 

(d)  Each  party  shall,  in  writing,  either 
accept  or  reject,  in  whole  or  in  part,  the 
district  director's  recommendation, 
stating  the  reasons  for  such  rejection.  If 
no  reply  is  received  within  30  days  from 
the  date  on  which  the  recommendation 
was  sent  to  parties,  the  recommendation 
shall  be  deemed  accepted. 

§725.418    Proposed  decision  and  order. 

(a)  After  evaluating  the  parties' 
responses  to  the  district  director's 
reconmiendation  pursuant  to  §  725.417, 
or,  if  no  informal  conference  is  to  be 
held,  at  the  conclusion  of  the  period 
permitted  by  §  725.413(c)(2)  for  the 
submission  of  evidence,  the  district 
director  shall  issue  a  proposed  decision 


and  order.  A  proposed  decision  and 
order  is  a  document,  issued  by  the 
district  director  after  the  evidentiary 
development  of  the  claim  is  completed 
and  all  contested  issues,  if  any,  are 
joined,  which  purports  to  resolve  a 
claim  on  the  basis  of  the  evidence 
submitted  to  or  obtained  by  the  district 
director.  A  proposed  decision  and  order 
shall  be  considered  a  final  adjudication 
of  a  claim  only  as  provided  in  §  725.419. 
A  proposed  decision  and  order  may  be 
issued  by  the  district  director  in  any 
claim  and  at  any  time  during  the 
adjudication  of  a  claink.if: 

(1)  Issuance  is  authorized  or  required 
by  this  part;  or, 

(2)  The  district  director  determines 
that  its  issuance  will  expedite  the 
adjudication  of  the  claim. 

(b)  A  proposed  decision  and  order 
shall  contain  findings  of  fact  and 
conclusions  of  law  and  an  appropriate 
order  shall  be  served  on  all  parties  to 
the  claim  by  certified  mail. 


§725.419 
and  order. 


Response  to  proposed  decision 


(a)  Within  30  days  after  the  date  of 
issuance  of  a  proposed  decision  and 
order,  any  party  may,  in  writing,  request 
a  revision  of  the  proposed  decision  and 
order  or  a  hearing.  If  a  hearing  is 
requested,  the  district  director  shall 
refer  the  claim  to  the  Office  of 
Administrative  Law  Judges  (see 
§725.421). 

(b)  Any  response  made  by  a  party  to 
a  proposed  decision  and  order  shall 
specify  the  findings  and  conclusions 
with  which  the  responding  party 
disagrees,  and  shall  be  served  on  the 
district  director  and  all  other  parties  to 
the  claim. 

(c)  If  a  timely  request  for  revision  of 
a  proposed  decision  and  order  is  made, 
the  district  director  may  amend  the 
proposed  decision  and  order,  as 
circumstances  require,  and  serve  the 
revised  proposed  decision  and  order  on 
all  parties  or  take  such  other  action  as 
is  appropriate.  If  a  revised  proposed 
decision  and  order  is  issued,  each  party 
to  the  claim  shall  have  30  days  &Y)m  the 
date  of  issuEince  of  that  revised 
proposed  decision  and  order  within 
which  to  request  a  hearing. 

(d)  If  no  response  to  a  proposed 
decision  and  order  is  sent  to  the  district 
director  within  the  period  described  in 
paragraph  (a)  of  this  section,  or  if  no 
response  to  a  revised  proposed  decision 
and  order  is  sent  to  the  district  director 
within  the  period  described  in 
paragraph  (c)  of  this  section,  the 
proposed  decision  and  order  shall 
become  a  final  decision  and  order, 
which  is  effective  upon  the  expiration  of 
the  applicable  30-day  period.  Once  a 
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proposed  decision  and  order  or  revised 
proposed  decision  and  order  becomes 
final  and  effective,  all  rights  to  further 
proceedings  with  respect  to  the  claim 
shall  be  considered  waived,  except  as 
provided  in  §  725.310. 

1725.420  Initial  (Marminotiofis. 

(a)  Section  9501(d)(l)(A)(l)  of  the 
Internal  Revenue  Code  (26  U.S.C.) 
provides  that  the  Black  Limg  Disability 
Trust  Fund  shall  begin  the  payment  of 
benefits  on  behalf  of  an  operator  in  any 
case  in  which  the  operator  liable  for 
such  payments  has  not  commenced 
payment  of  such  benefits  within  30  days 
after  the  date  of  an  initial  determination 
of  eligibility  by  the  Secretary.  For  claims 
filed  on  or  after  January  1, 1982,  the 
payment  of  such  interim  benefits  from 
the  fund  is  limited  to  benefits  accruing 
after  the  date  of  such  initial 
determination. 

(b)  Except  as  provided  in  §  725.415, 
after  the  district  director  has  determined 
that  a  claimant  is  eligible  for  benefits, 
on  the  basis  of  all  evidence  submitted 
by  a  claimant  and  operator,  and  has 
determined  that  a  hearing  will  be 
necessary  to  resolve  the  claim,  the 
district  director  shall  in  writing  so 
inform  the  parties  and  direct  the 
operator  to  begin  the  payment  of 
benefits  to  the  claimant  in  accordance 
with  §  725.522.  The  date  on  which  this 
writing  is  sent  to  the  parties  shall  be 
considered  the  date  of  initial 
determination  of  the  claim. 

(c)  If  a  notified  operator  refuses  to 
commence  payment  of  a  claim  within 
30  days  from  the  date  on  which  an 
initial  determination  is  made  under  this 
section,  benefits  shall  be  paid  by  the 
fund  to  the  claimant  in  accordance  with 
§  725.522,  and  the  operator  shall  be 
liable  to  the  fund,  if  such  operator  is 
determined  liable  for  the  claim,  for  all 
benefits  paid  by  the  fund  on  behalf  of 
such  operator,  and,  in  addition,  such 
penalties  and  interest  as  are  appropriate. 

1 725.421  Retami  of  a  claim  to  ttw  Office 
of  Administrativt  Law  Judge*. 

(a)  In  any  claim  for  which  a  formal 
hearing  is  requested  or  ordered,  and 
with  respect  to  which  the  district 
director  has  completed  development 
and  adjudication  without  having 
resolved  all  contested  issues  in  the 
claim,  the  district  director  shall  refer  the 
claim  to  the  Office  of  Administrative 
Law  Judges  for  a  hearing. 

(b)  In  any  case  referred  to  the  Office 
of  Administrative  Law  Judges  imder  this 
section,  the  district  director  shall 
transmit  to  that  office  the  following 
documents,  which  shall  be  placed  in  the 
record  at  the  hearing  subject  to  the 
objection  of  any  party: 


(1)  Copies  of  the  claim  form  or  forms; 

(2)  Any  statement,  document,  or 
pleading  submitted  by  a  party  to  the 
claim; 

(3)  A  copy  of  the  notification  to  an 
operator  of  its  possible  liability  for  the 
claim; 

(4)  All  evidence  submitted  to  the 
district  director  under  this  part; 

(5)  Any  written  stipulation  of  law  or 
fact  or  stipulation  of  contested  and 
imcontested  issues  entered  into  by  the 
parties; 

(6)  Any  pertinent  forms  submitted  to 
the  district  director; 

(7)  The  statement  by  the  district 
director  of  contested  and  uncontested 
issues  in  the  claim;  and 

(8)  The  district  director's  initial 
determination  of  eligibility  or  other 
documents  necessary  to  establish  the 
right  of  the  fund  to  reimbursement,  if 
appropriate.  Copies  of  the  transmittal 
notice  shall  also  be  sent  to  all  parties  to 
the  claim  by  regular  mail. 

(c)  A  party  may  at  any  time  request 
and  obtain  from  the  district  director 
copies  of  documents  transmitted  to  the 
Office  of  Administrative  Law  Judges 
imder  paragraph  (b)  of  this  section.  If 
the  party  has  previously  been  provided 
with  such  documents,  additional  copies 
may  be  sent  to  the  party  upon  the 
payment  of  a  copying  fee  to  be 
determined  by  the  district  director. 

§725.422    Legal  assistance. 

The  Secretary  or  his  or  her  designee 
may,  upon  request,  provide  a  claimant 
with  legal  assistance  in  processing  a 
claim  under  the  Act.  Such  assistance 
may  be  made  available  to  a  claimant  in 
the  discretion  of  the  Solicitor  of  Labor 
or  his  or  her  designee  at  any  time  prior 
to  or  during  the  time  in  which  the  claim 
is  being  adjudicated  and  shall  be 
furnished  without  charge  to  the 
claimant.  Representation  of  a  claimant 
in  adjudicatory  proceedings  shall  not  be 
provided  by  the  Department  of  Labor 
unless  it  is  determined  by  the  Solicitor 
of  Labor  that  such  representation  is  in 
the  best  interests  of  the  black  limg 
benefits  program.  In  no  event  shall 
representation  be  provided  to  a  claimant 
in  a  claim  with  respect  to  which  the 
claimant's  interests  are  adverse  to  those 
of  the  Secretary  of  Labor  or  the  fund. 

§725.423    Extensions  of  time. 

Except  for  the  one-year  time  limit  set 
forth  in  §  725.411{a){l)(i)  and  the  30-day 
time  limit  set  forth  in  §  725.419,  any  of 
the  time  periods  set  forth  in  this  subpart 
may  be  extended,  for  good  cause  shown, 
by  filing  a  request  for  an  extension  with 
the  district  director  prior  to  the 
expiration  of  the  time  period. 


Subpart  F— Hearings 

§725.450    Right  to  a  hearing. 

Any  party  to  a  claim  (see  §  725.360) 
shall  have  a  right  to  a  hearing 
concerning  any  contested  issue  of  fact  or 
law  unresolved  by  the  district  director. 
There  shall  be  no  right  to  a  hearing  until 
the  processing  and  adjudication  of  the 
claim  by  the  district  director  has  been 
completed.  There  shall  be  no  right  to  a 
hearing  in  a  claim  with  respect  to  which 
a  determination  of  the  claim  made  by 
the  district  director  has  become  final 
and  effective  in  accordance  with  this 
part. 

§  725.451    Request  for  hearing. 

After  the  completion  of  proceedings 
before  the  district  director,  or  as  is 
otherwise  indicated  in  this  part,  any 
party  may  in  writing  request  a  hearing 
on  any  contested  issue  of  fact  or  law 
(see  §-725.419).  A  district  director  may 
on  his  or  her  own  initiative  refer  a  case 
for  hearing.  If  a  hearing  is  requested,  or 
if  a  district  director  determines  that  a 
hearing  is  necessary  to  the  resolution  of 
any  issue,  the  claim  shall  be  referred  to 
the  Chief  Administrative  Law  Judge  for 
a  hearing  under  §  725.421. 

§725.452  .Type  of  hearing;  parties. 

(a)  A  hearing  held  imder  this  part 
shall  be  conducted  by  an  administrative 
law  judge  designated  by  the  Chief 
Adniinistrative  Law  Judge.  Except  as 
otherwise  provided  by  this  part,  all 
hearings  shall  be  conducted  in 
accordance  with  the  provisions  of  5 
U.S.C.  554  et  seq. 

(b)  All  parties  to  a  claim  shall  be 
permitted  to  participate  fully  at  a 
hearing  held  in  connection  with  such 
claim. 

(c)  A  full  evidentiary  hearing  need  not 
be  conducted  if  a  party  moves  for 
simunary  judgment  and  the 
administrative  law  judge  determines 
that  there  is  no  genuine  issue  as  to  any 
material  fact  and  that  the  moving  party 
is  entitled  to  the  relief  requested  as  a 
matter  of  law.  All  parties  shall  be 
entitled  to  respond  to  the  motion  for 
siunmary  judgment  prior  to  decision 
thereon. 

(d)  If  the  administrative  law  judge 
believes  that  an  oral  hearing  is  not 
necessary  (for  any  reason  other  than  on 
motion  for  summary  judgment),  the 
judge  shall  notify  the  parties  by  written 
order  and  allow  at  least  30  days  for  the 
parties  to  respond.  The  administrative 
law  judge  shall  hold  the  oral  hearing  if 
any  party  makes  a  timely  request  in 
response  to  the  order. 

§725.453    Notice  of  hearing. 

All  parties  shall  be  given  at  least  30 
days  written  notice  of  the  date  and  place 
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of  a  hearing  and  the  issues  to  be 
resolved  at  the  hearing.  Such  notice 
shall  be  sent  to  each  party  or 
representative  by  certified  mail. 

§725.454    Time  and  place  of  hearing; 
transfer  of  cases. 

(a)  The  Chief  Administrative  Law 
Judge  shall  assign  a  definite  time  and 
place  for  a  formal  hearing,  and  shall, 
where  possible,  schedule  the  hearing  to 
be  held  at  a  place  within  75  miles  of  the 
claimant's  residence  unless  an  alternate 
location  is  requested  by  the  claimant. 

(b)  If  the  claimant's  residence  is  not 
in  any  State,  the  Chief  Administrative 
Law  Judge  may,  in  his  or  her  discretion, 
schedule  the  hearing  in  the  country  of 
the  claimant's  residence. 

(c)  The  Chief  Administrative  Law 
Judge  or  the  administrative  law  judge 
assigned  the  case  may  in  his  or  her 
discretion  direct  that  a  hearing  with 
respect  to  a  claim  shall  begin  at  one 
location  and  then  later  be  reconvened  at 
another  date  and  place. 

(d)  The  Chief  Administrative  Law 
Judge  or  administrative  law  judge 
assigned  the  case  may  change  the  time 
and  place  for  a  hearing,  either  on  his  or 
her  own  motion  or  for  good  cause 
shown  by  a  party.  The  administrative 
law  judge  may  adjourn  or  postpone  the 
hearing  for  good  cause  shown,  at  any 
time  prior  to  the  mailing  to  the  parties 
of  the  decision  in  the  case.  Unless 
otherwise  agreed,  at  least  10  days  notice 
shall  be  given  to  the  parties  of  any 
change  in  the  time  or  place  of  hearing. 

(e)  The  Chief  Administrative  Law 
Judge  may  for  good  cause  shown 
transfer  a  case  from  one  administrative 
law  judge  to  another. 

S  725.455    HMring  procsdurss;  gensrally. 

(a)  General.  The  purpose  of  any 
hearing  conducted  imder  this  subpart 
shall  be  to  resolve  contested  issues  of 
feet  or  law.  Except  as  provided  in 

§  725.421(b)(8),  any  findings  or 
determinations  made  with  respect  to  a 
claim  by  9  district  director  shall  not  be 
considered  by  the  administrative  law 
judge. 

(b)  Evidence.  The  administrative  law 
judge  shall  at  the  hearing  inquire  fully 
into  all  matters  at  issue,  and  shall  not 
be  bound  by  common  law  or  statutory 
rules  of  evidence,  or  by  technical  or 
formal  rules  of  procedure,  except  as 
provided  by  5  U.S.C.  554  and  this 
subpart.  The  administrative  law  judge 
shall  receive  into  evidence  the 
testimony  of  the  witnesses  and  parties, 
the  evidence  submitted  to  the  Office  of 
Administrative  Law  Judges  by  the 
district  director  imder  §  725.421,  and 
such  additional  evidence  as  may  be 
submitted  in  accordance  with  the 


provisions  of  this  subpart.  The 
administrative  law  judge  may  entertain 
the  objections  of  any  party  to  the 
evidence  submitted  under  this  section. 

(c)  Procedure.  The  conduct  of  the 
hearing  and  the  order  in  which 
allegations  and  evidence  shall  be 
presented  shall  be  within  the  discretion 
of  the  administrative  law  judge  and 
shall  afford  the  parties  an  opportunity 
for  a  fair  hearing. 

(d)  Oral  argument  and  written 
allegations.  The  parties,  upon  request, 
may  be  allowed  a  reasonable  time  for 
the  presentation  of  oral  argiunent  at  the 
hearing.  Briefs  or  other  written 
statements  or  allegations  as  to  facts  or 
law  may  be  filed  by  any  party  with  the 
permission  of  the  administrative  law 
judge.  Copies  of  any  brief  or  other 
written  statement  shall  be  filed  with  the 
administrative  law  judge  and  served  on 
all  parties  by  the  submitting  party. 

§  725.456    Introduction  of  documentary 
evidence. 

(a)  All  documents  transmitted  to  the 
Office  of  Administrative  Law  Judges 
under  §  725.421  shall  be  placed  into 
evidence  by  the  administrative  law 
judge,  subject  to  objection  by  any  party. 

(b)(1)  Documentary  evidence 
pertaining  to  the  liability  of  a 
potentially  liable  operator  and/or  the 
identification  of  a  responsible  operator 
which  was  not  submitted  to  the  district 
director  shall  not  be  admitted  into  the 
hearing  record  in  the  absence  of 
extraordinary  ciraimstances.  Medical 
evidence  in  excess  of  the  limitations 
contained  in  §  725.414  shall  not  be 
admitted  into  the  hearing  record  in  the 
absence  of  good  cause. 

(2)  Subject  to  the  limitations  in 
paragraph  (b)(1)  of  this  section,  any 
other  dociunentary  material,  including 
medical  reports,  which  was  not 
submitted  to  the  district  director,  may 
be  received  in  evidence  subject  to  the 
objection  of  any  party,  if  such  evidence 
is  sent  to  all  other  parties  at  least  20 
days  before  a  hearing  is  held  in 
connection  with  the  claim. 

(3)  Dociunentary  evidence,  which  is 
not  exchanged  with  the  parties  in 
accordance  with  this  paragraph,  may  be 
admitted  at  the  hearing  with  the  written 
consent  of  the  parties  or  on  the  record 
at  the  hearing,  or  upon  a  showing  of 
good  cause  why  such  evidence  was  not 
exchanged  in  accordance  with  this 
paragraph.  If  documentary  evidence  is 
not  exchanged^n  accordance  with 
paragraph  (b)(2)  of  this  section  and  the 
parties  do  not  waive  the  20-day 
requirement  or  good  cause  is  not  shown, 
the  administrative  law  judge  shall  either 
exclude  the  late  evidence  from  the 
record  or  remand  the  claim  to  the 


district  director  for  consideration  of 
such  evidence. 

(4)  A  medical  report  which  is  not 
made  available  to  the  parties  in 
accordance  with  paragraph  (b)(2)  of  this 
section  shall  not  be  admitted  into 
evidence  in  any  case  unless  the  hearing 
record  is  kept  open  for  at  least  30  days 
after  the  hearing  to  permit  the  parties  to 
take  such  action  as  each  considers 
appropriate  in  response  to  such 
evidence.  If,  in  the  opinion  of  the 
administrative  law  judge,  evidence  is 
withheld  from  the  parties  for  the 
piupose  of  delaying  the  adjudication  of 
the  claim,  the  administrative  law  judge 
may  exclude  such  evidence  from  the 
hearing  record  and  close  the  record  at 
the  conclusion  of  the  hearing. 

(c)  Dociunentary  evidence  which  is 
obtained  by  any  party  during  the  time 
a  c^aim  is  pending  before  the  district 
director,  and  which  is  withheld  from 
the  district  director  or  any  other  party 
until  the  claim  is  forwarded  to  the 
Office  of  Administrative  Law  Judges 
shall,  notwithstanding  paragraph  (b)  of 
this  section,  not  be  admitted  into  the 
hearing  record  in  the  absence  of 
extraordinary  circumstances,  unless 
such  admission  is  requested  by  any 
opposing  party  (see  §  725.414(e)). 

(d)  Subject  to  paragraph  (b)  of  this 
section,  dociunentary  evidence  which 
the  district  director  excludes  from  the 
record,  and  the  objections  to  such 
evidence,  may  be  submitted  by  the 
parties  to  the  administrative  law  judge, 
who  shall  independently  determine 
whether  the  evidence  shall  be  admitted. 

(1)  If  the  evidence  is  admitted,  the 
administrative  law  judge  may,  in  his  or 
her  discretion,  remand  the  claim  to  the 
district  director  for  further 
consideration. 

(2)  If  the  evidence  is  admitted,  the 
administrative  law  judge  shall  afford  the 
opposing  party  or  parties  the 
opportunity  to  develop  such  additional 
documentary  evidence  as  is  necessary  to 
protect  the  right  of  cross-examination. 

(e)  All  medical  records  and  reports 
submitted  by  any  party  shall  be 
considered  by  the  administrative  law 
judge  in  accordance  with  the  quality 
standards  contained  in  part  718  of  diis 
subchapter. 

(0  If  the  administrative  law  judge 
concludes  that  the  complete  pulmonary 
evaluation  provided  pursuant  to 
§  725.406,  or  any  part  thereof,  fails  to 
comply  with  the  applicable  quality 
standaids,  or  fails  to  address  the 
relevant  conditions  of  entitlement  (see 
§  725.202(d)(2)(i)  through  (iv))  in  a 
maimer  which  permits  resolution  of  the 
claim,  the  administrative  law  judge 
shall,  in  his  or  her  discretion,  remand 
the  claim  to  the  district  director  with 
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instructions  to  develop  only  such 
additional  evidence  as  is  required,  or 
allow  the  parties  a  reasonable  time  to 
obtain  and  submit  such  evidence,  before 
the  termination  of  the  hearing. 

1725.457    WHnMMS. 

(a)  Witnesses  at  the  hearing  shall 
testify  under  oath  or  affirmation.  The 
administrative  law  judge  and  the  parties 
may  question  witnesses  with  respect  to 
any  matters  relevant  and  material  to  any 
contested  issue.  Any  party  who  intends 
to  present  the  testimony  of  an  expert 
witness  at  a  hearing  shall  so  notify  all 
other  parties  to  the  claim  at  least  10 
days  before  the  hearing.  The  failure  to 
give  notice  of  the  appearance  of  an 
expert  witness  in  accordance  with  this 
paragraph,  unless  notice  is  waived  by 
all  parties,  shall  preclude  the 
presentation  of  testimony  by  such 
expert  witness. 

(b)  No  person  shall  be  required  to 
appear  as  a  witness  in  any  proceeding 
before  an  administrative  law  judge  at  a 
place  more  than  100  miles  from  his  or 
her  place  of  residence,  unless  the  lawful 
mileage  and  witness  fee  for  1  day's 
attendance  is  paid  in  advance  of  the 
hearing  date. 

(c)  No  person  shall  be  permitted  to 
testify  as  a  witness  at  the  hearing,  or 
pursuant  to  deposition  or  interrogatory 
under  §  725.458,  unless  that  person 
meets  the  requirements  of  §  725.414(c). 

(1)  In  the  case  of  a  witness  offering 
testimony  relevant  to  the  liability  of  a 
potentially  liable  operator  and/or  the 
identification  of  the  responsible 
operator,  the  witness  must  have  been 
identified  as  a  potential  hearing  witness 
while  the  claim  was  pending  before  the 
district  director. 

(2)  In  the  case  of  a  physician  offering 
testimony  relevant  to  the  physical 
condition  of  the  miner,  such  physician 
must  have  prepared  a  medical  report. 
Alternatively,  a  physician  may  offer 
testimony  relevant  to  the  physical 
condition  of  the  miner  only  to  the  extent 
that  the  party  offering  the  physician's 
testimony  has  submitted  fewer  medical 
reports  than  permitied  by  §  725.414. 
Such  physician's  opinion  shall  be 
considered  a  medical  report  subject  to 
the  limitations  of  §  725.414.  This 
provision  shall  apply  to  any  testimony 
by  a  physician,  whether  at  a  formal 
hearing  or  a  deposition,  or  by 
interrogatories. 

(d)  A  physician  whose  testimony  is 
permitted  under  this  section  may  testify 
as  to  any  other  medical  evidence  of 
record,  but  shall  not  be  permitted  to 
testify  as  to'  any  medical  evidence 
relevant  to  the  miner's  condition  that  is 
not  admissible. 


§725.458    Depositiofw;  interrogatortos. 

The  testimony  of  any  witness  or  party 
may  be  taken  by  deposition  or 
interrogatory  according  to  the  rules  of 
practice  of  the  Federal  district  court  for 
the  judicial  district  in  which  the  case  is 
pending  (or  of  the  U.S.  District  Court  for 
the  District  of  Columbia  if  the  case  is 
pending  in  the  District  or  outside  the 
United  States),  except  that  at  least  30 
days  prior  notice  of  any  deposition  shall 
be  given  to  all  parties  unless  such  notice 
is  waived.  No  post-hearing  deposition  or 
interrogatory  shall  be  permitted  unless 
authorized  by  the  administrative  law 
judge  upon  the  motion  of  a  party  to  the 
claim.  "The  testimony  of  any  physician 
which  is  taken  by  deposition  shall  be 
subject  to  the  limitations  on  the  scope 
of  the  testimony  contained  in 
§  725.457(d). 

§725.459    Vintiwssfees. 

(a)  A  witness  testifying  at  a  hearing 
before  an  administrative  law  judge,  or 
whose  deposition  is  taken,  shall  receive 
the  same  fees  and  mileage  as  witnesses 
in  courts  of  the  United  States.  U  the 
witness  is  an  expert,  he  or  she  shall  be 
entiUed  to  an  expert  witness  fee.  Except 
as  provided  in  paragraphs  (b)  and  (c)  of 
this  section,  such  fees  shall  be  paid  by 
the  proponent  of  the  witness. 

(bj  ff  the  witness'  proponent  does  not 
intend  to  call  the  witness  to  appear  at 
a  hearing  or  deposition,  any  other  party 
may  subpoena  the  witness  for  cross- 
examination.  The  administrative  law 
judge  shall  authorize  the  least  intrusive 
and  expensive  means  of  cross- 
examination  as  he  deems  appropriate 
and  necessary  to  the  full  and  true 
disclosure  of  facts.  If  such  witness  is 
required  to  attend  the  hearing,  give  a 
deposition  or  respond  to  interrogatories 
for  crOss-examination  purposes,  the 
proponent  of  the  witness  shall  pay  the 
witness'  fee.  If  the  claimant  is  the 
proponent  of  the  witness  whose  cross- 
examination  is  sought,  and 
demonstrates,  within  time  limits 
established  by  the  administrative  law 
judge,  that  he  would  be  deprived  of 
ordhaary  and  necessary  living  expenses 
if  required  to  pay  the  witness  fee  and 
mileage  necessary  to  produce  that 
witness  for  cross-examination,'the 
administrative  law  judge  may  apportion 
the  costs  of  such  cross-examination 
among  the  parties  to  the  case.  The 
administrative  law  judge  may  not 
apportion  any  costs  against  the  fund  in 
a  case  in  which  the  distriqt  director  has 
designated  a  responsible  operator, 
except  that  the  hmd  shall  remain  liable 
for  any  costs  associated  with  the  cross- 
examination  of  the  physician  who 
performed  the  complete  pulmonary 
evaluation  pursuant  to  §  725.406. 


(c)  ff  a  claimant  is  determined  entitied 
to  benefits,  there  may  be  assessed  as 
costs  against  a  responsible  operator,  if 
any,  or  the  fund,  fees  and  mileage  for 
necessary  witnesses  attending  the 
hearing  at  the  request  of  the  claimant. 
Both  the  necessity  for  the  witness  and 
the  reasonableness  of  the  fees  of  any 
expert  witness  shall  be  approved  by  the 
administrative  law  judge.  The  amounts 
awarded  against  a  responsible  operator 
or  the  fund  as  attorney's  fees,  or  costs, 
fees  and  mileage  for  witnesses,  shall  not 
in  any  respect  affect  or  diminish 
benefits  payable  under  the  Act. 

(d)  A  claimant  shall  be  considered  to 
be  deprived  of  funds  required  for 
ordinary  and  necessary  living  expenses 
for  piuposes  of  paragraph  (b)  of  this 
section  where  payment  of  the  projected 
fee  and  mileage  woiild  meet  the 
standards  set  forth  at  20  CFR  404.508. 

§725.460    Consolktatwi  hMrings. 

When  two  or  more  hearings  are  to  be 
held,  and  the  same  or  substantially 
similar  evidence  is  relevant  and 
material  to  the  matiers  at  issue  at  each  - 
such  hearing,  the  Chief  Administrative 
Law  Judge  may,  upon  motion  by  any 
party  or  on  his  or  her  own  motion,  order 
that  a  consolidated  hearing  be 
conducted.  Where  consolidated 
hearings  are  held,  a  single  record  of  the 
proceedings  shall  be  made  and  the 
evidence  introduced  in  one  claim  may 
be  considered  as  introduced  in  the 
others,  and  a  separate  or  joint  decision 
shall  be  made,  as  appropriate. 

§725.461    Warver  of  right  to  appear  and 
present  evidence. 

(a)  ff  all  parties  waive  their  right  to 
appear  before  the  administrative  law 
judge,  it  shall  not  be  necessary  for  the 
administrative  law  judge  to  give  notice 
of,  or  conduct,  an  oral  hearing.  A  waiver 
of  the  right  to  appear  shall  be  made  in 
writing  and  filed  with  the  Chief 
Administrative  Law  Judge  or  the 
administrative  law  judge  assigned  to 
hear  the  case.  Such  waiver  may  be 
withdrawn  by  a  party  for  good  cause 
shown  at  any  time  prior  to  the  mailing 
of  the  decision  in  the  claim.  Even 
though  all  of  the  parties  have  filed  a 
waiver  of  the  right  to  appear,  the 
administrative  law  judge  may, 
nevertheless,  after  giving  notice  of  the 
time  and  place,  conduct  a  hearing  if  he 
or  she  believes  that  the  personal 
appearance  and  testimony  of  the  party 
or  parties  would  assist  in  ascertaining 
the  facts  in  issue  in  the  claim.  Where  a 
waiver  has  been  filed  by  all  parties,  and 
they  do  not  appear  before  the 
administrative  law  judge  personally  or 
by  representative,  the  adiainlstrative 
law  judge  shall  make  a  record  of  the 
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relevant  documentary  evidence 
submitted  in  accordance  with  this  part 
and  any  further  written  stipulations  of 
the  parties.  Such  docimients  and 
stipidations  shall  be  considered  the 
evidence  of  record  in  the  case  and  the 
decision  shall  be  based  upon  such 
evidence. 

(b)  Except  as  provided  in  §  725.456(a), 
the  unexcused  failure  of  any  party  to 
attend  a  hearing  shall  constitute  a 
waiver  of  such  party's  right  to  present 
evidence  at  the  hearing,  and  may  result 
in  a  dismissal  of  the  claim  (see 
§  725.465). 

§  725.462    Withdrawai  of  controversion  of 
issues  set  for  formal  hearing;  effect 

A  party  may,  on  the  record,  withdraw 
his  or  her  controversion  of  any  or  all 
issues  set  for  hearing.  If  a  party 
withdraws  his  or  her  controversion  of 
all  issues,  the  administrative  law  judge 
shall  remand  the  case  to  the  district 
director  for  the  issuance  of  an 
appropriate  order. 

5725.463  issues  to  be  resolved  at  liearing; 
new  issues. 

(a)  Except  as  otherwise  provided  in 
this  section,  the  hearing  shall  be 
confined  to  those  contested  issues 
which  have  been  identified  by  the 
district  director  (see  §  725.421)  or  any 
other  issue  raised  in  writing  before  the 
district  director. 

(b)  An  administrative  law  judge  may 
consider  a  new  issue  only  if  such  issue 
was  not  reasonably  ascertainable  by  the 
parties  at  the  time  the  claim  was  before 
the  district  director.  Such  new  issue 
may  be  raised  upon  application  of  any 
party,  or  upon  an  administrative  law 
judge's  own  motion,  with  notice  to  all 
parties,  at  any  time  after  a  claim  has 
been  transmitted  by  the  district  director 
to  the  Office  of  Administrative  Law 
Judges  and  prior  to  decision  by  an 
administrative  law  judge.  If  a  new  issue 
is  raised,  the  administrative  law  judge 
may.  in  his  or  her  discretion,  either 
remand  the  case  to  the  district  director 
with  instructions  for  further 
proceedings,  hear  and  resolve  the  new 
issue,  or  refuse  to  consider  such  new 
issue. 

(c)  If  a  new  issue  is  to  be  considered 
by  the  administrative  law  judge,  a  party 
may,  upon  request,  be  granted  an 
appropriate  continuance. 

1725.464  Record  of  hearing. 

All  hearings  shall  be  open  to  the 
public  and  shall  be  mechanically  or 
stenographically  reported.  All  evidence 
upon  which  the  administrative  law 
judge  relies  for  decision  shall  be 
contained  in  the  transcript  of  testimony, 
either  directly  or  by  appropriate 


reference.  All  medical  reports,  exhibits, 
and  any  other  pertinent  document  or 
record,  either  in  whole  or  in  material 
part,  introduced  as  evidence,  shall  be 
marked  for  identification  and 
incorporated  into  the  record. 

§  725.465    Dismissals  for  cause. 

(a)  The  administrative  law  judge  may, 
at  the  request  of  any  party,  or  on  his  or 
her  own  motion,  dismiss  a  claim: 

(1)  Upon  the  failure  of  the  claimant  or 
his  or  her  representative  to  attend  a 
hearing  without  good  cause; 

(2)  Upon  the  failure  of  the  claimant  to 
comply  with  a  lawful  order  of  the 
administrative  law  judge;  or 

(3)  Where  there  has  been  a  prior  final 
adjudication  of  the  claim  or  defense  to 
the  claim  under  the  provisions  of  this 
subchapter  and  no  new  evidence  is 
submitted  (except  as  provided  in  part 
727  of  this  subchapter;  see  §  725.4(d)). 

(b)  A  party  who  is  not  a  proper  party 
to  the  claim  (see  §  725.360)  shall  be 
dismissed  by  the  administrative  law 
judge.  The  administrative  law  judge 
shall  not  dismiss  any  operator  named  as 
a  potentially  liable  operator  pursuant  to 
§  725.407,  except  upon  the  motion  or 
written  agreement  of  the  Director. 

(c)  In  any  case  where  a  dismissal  of 
a  claim,  defense,  or  party  is  sought,  the 
administrative  law  judge  shall  issue  an 
order  to  show  cause  why  the  dismissal 
should  not  be  granted  and  afiord  all 
parties  a  reasonable  time  to  respond  to 
such  order.  After  the  time  for  response 
has  expired,  the  administrative  law 
judge  shall  take  such  action  as  is 
appropriate  to  rule  on  the  dismissal, 
which  may  include  an  order  dismissing 
the  claim,  defense  or  party. 

(d)  No  claim  shall  be  dismissed  in  a 
case  with  respect  to  which  payments 
prior  to  final  adjudication  have  been 
made  to  the  claimant  in  accordance 
with  §  725.522,  except  upon  the  motion 
or  written  agreement  of  the  Director. 

§725.466    Order  of  dismissal. 

(a)  An  order  dismissing  a  claim  shall 
be  served  on  the  parties  in  accordance 
with  §  725.478.  The  dismissal  of  a  claim 
shall  have  the  same  effect  as  a  decision 
and  order  disposing  of  the  claim  on  its 
merits,  except  as  provided  in  paragraph 
(b)  of  this  section.  Such  order  shall 
advise  the  parties  of  their  right  to 
request  review  by  the  Benefits  Review 
Board. 

(b)  Where  the  Chief  Administrative 
Law  Judge  or  the  presiding 
administrative  law  judge  issues  a 
decision  and  order  dismissing  the  claim 
after  a  show  cause  proceeding,  the 
district  director  shall  terminate  any 
payments  being  made  to  the  claimant 
under  §  725.522.  and  the  order  of 


dismissal  shall,  if  appropriate,  order  the 
claimant  to  reimburse  the  fund  for  all 
benefits  paid  to  the  claimant. 


{725.475    Termination  of  hearings. 

Hearings  are  officially  terminated 
when  all  the  evidence  has  been 
received,  witnesses  heard,  pleadings 
and  briefs  submitted  to  tne 
administrative  law  judge,  and  the 
transcript  of  the  proceedings  has  been 
printed  and  delivered  to  the 
administrative  law  judge. 

S  725.476    Issuance  of  decision  and  order. 

Within  20  days  after  the  official 
termination  of  the  hearing  (see 
§  725.475),  the  administrative  law  judge 
shall  issue  a  decision  and  order  with 
respect  to  the  claim  making  an  award  to 
the  claimant,  rejecting  the  claim,  or 
taking  such  other  action  as  is 
appropriate. 

S  725.477    Form  and  contents  of  decision 
and  order. 

(a)  Orders  adjudicating  claims  for 
benefits  shall  be  designated  by  the  term 
"decision  and  order"  or  "supplemental 
decision  and  order"  as  appropriate, 
followed  by  a  descriptive  phrase 
designating  the  particular  type  of  order, 
such  as  "award  of  benefits,"  "rejection 
of  claim,"  "suspension  of  benefits," 
"modification  of  award." 

(b)  A  decision  and  order  shall  contain 
a  statement  of  the  basis  of  the  order,  the 
names  of  the  parties,  findings  of  fact, 
conclusions  of  law,  and  an  award, 
rejection  or  other  appropriate  paragraph 
containing  the  action  of  the 
administrative  law  judge,  his  or  her 
signature  and  the  date  of  issuance.  A 
decision  and  order  shall  be  based  upon 
the  record  made  before  the 
administrative  law  judge. 

§725.478    Filing  and  service  Of  decision 
and  order. 

On  the  date  of  issuance  of  a  decision 
and  order  imder  §  725.477,  the 
administrative  law  judge  shall  serve  the 
decision  and  order  on  all  parties  to  the 
claim  by  certified  mail.  On  the  same 
date,  the  original  record  of  the  claim 
shall  be  sent  to  the  DCMWC  in 
Washington.  D.C.  Upon  receipt  by  the 
DCMWC.  the  decision  and  order  shall 
be  considered  to  be  filed  in  the  office  of 
the  district  director,  and  shall  become 
effective  on  that  date. 

§725.479    Finality  Of  decisions  and  orders. 
(a)  A  decision  and  order  shall  become 
e^ctive  when  filed  in  the  office  of  the 
district  director  (see  §  725.478).  and 
unless  proceedings  for  suspension  or 
setting  aside  of  such  order  are  instituted 
within  30  days  of  such  filing,  the  order 
shall  become  final  at  the  expiration  of 
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the  30th  day  after  such  filing  (see 
§725.481). 

(b)  Any  party  may,  within  30  days 
after  the  Hling  of  a  decision  and  order 
under  §  725.478.  request  a 
reconsideration  of  such  decision  and 
order  by  the  administrative  law  judge. 
The  procedures  to  be  followed  in  the 
reconsideration  of  a  decision  and  order 
shall  be  determined  by  the 
administrative  law  judge. 

(c)  The  time  for  appeal  to  the  Benefits 
Review  Board  shall  be  suspended 
during  the  consideration  of  a  request  for 
reconsideration.  After  the 
administrative  law  judge  has  issued  and 
filed  a  denial  of  the  request  for 
reconsideration,  or  a  revised  decision 
and  order  in  accordance  with  this  part, 
any  dissatisfied  party  shall  have  30  days 
within  which  to  institute  proceedings  to 
set  aside  the  decision  and  order  on 
reconsideration. 

(d)  Regardless  of  any  defect  in  service, 
actual  receipt  of  the  decision  is 
sufficient  to  commence  the  30-day 
period  for  requesting  reconsideration  or 
appealing  the  decision. 

1725.460    ModiflcMion  of  decisions  and 


A  party  who  is  dissatisfied  with  a 
decision  and  order  which  has  become 
final  in  accordance  with  §  725.479  may 
request  a  modification  of  the  decision 
and  order  if  the  conditions  set  forth  in 
§  725.310  are  met. 

§  725.481    RigM  to  appeal  to  the  Benefits 
Review  Board. 

Any  party  dissatisfied  with  a  decision 
and  order  issued  by  an  administrative 
law  judge  may,  before  the  decision  and 
order  becomes  final  (see  §  725.479), 
appeal  the  decision  and  order  to  the 
Benefits  Review  Board.  A  notice  of 
appeal  shall  be  filed  with  the  Board. 
Proceedings  before  the  Board  shall  be 
conducted  in  accordance  with  part  802 
of  this  title. 

1725.482    Judicial  review. 

(a)  Any  person  adversely  affected  or 
aggrieved  by  a  final  order  of  the  Benefits 
Review  Board  may  obtain  a  review  of 
that  order  in  the  U.S.  court  of  appeals 
for  the  circuit  in  which  the  injury 
occurred  by  filing  in  such  court  within 
60  days  following  the  issuance  of  such 
Board  order  a  written  petition  praying 
that  the  order  be  modified  or  set  aside. 
The  payment  of  the  amounts  required 
by  an  award  shall  not  be  stayed  pending 
final  decision  in  any  such  proceeding 
unless  ordered  by  the  court.  No  stay 
shall  be  issued  unless  the  court  finds 
that  irreparable  injury  would  otherwise 
ensue  to  an  operator  or  carrier. 

(b)  The  Director.  Office  of  Workers' 
Compensation  Progi^,  as  designee  of 


the  Secretary  of  Labor  responsible  for 
the  administration  and  eiiforcement  of 
the  Act,  shall  be  considered  the  proper 
party  to  appear  and  present  arguiment  on 
behalf  of  the  Secretary  of  Labor  in  all 
review  proceedings  conducted  pursuant 
to  this  part  and  the  Act,  either  as 
petitioner  or  respondent. 

§725.'483    Costs  in  proceedings  brought 
without  reasonable  grounds. 

If  a  United  States  court  having 
jurisdiction  of  proceedings  regarding 
any  claim  or  final  decision  and  order, 
determines  that  the  proceedings  have 
been  instituted  or  continued  before  such 
court  without  reasonable  groimd,  the 
costs  of  such  proceedings  shall  be 
assessed  against  the  party  who  has  so 
instituted  or  continued  such 
proceedings. 

Subpart  G— Responsible  Coal  Mine 
Operators 

General  Provisions 

§725.490    Statutory  provisions  and  scope. 

(a)  One  of  the  major  purposes  of  the 
black  lung  benefits  amendments  of  1977 
was  to  provide  a  more  effective  means 
of  transferring  the  responsibility  for  the 
pajrment  of  benefits  from  the  Federal 
government  to  the  coal  industry  with 
respect  to  claims  filed  under  this  part. 
In  furtherance  of  this  goal,  a  Black  Lung 
Disability  Trust  Fimd  financed  by  the 
coal  industry  was  established  by  the 
Black  Limg  Benefits  Revenue  Act  of 
1977.  The  primary  purpose  of  the  Fund 
is  to  pay  benefits  with  respect  to  all ' 
claims  in  which  the  last  coal  mine 
employment  of  the  miner  on  whose 
account  the  claim  was  filed  occurred 
before  January  1,  1970.  With  respect  to 
most  claims  in  which  the  miner's  last 
coal  mine  employment  occurred  after 
January  1, 1970,  individual  coal  mine 
operators  will  be  liable  for  the  paj^nent 
of  benefits.  The  1981  amendments  to  the 
Act  relieved  individual  coal  mine 
operators  bom  the  liability  for  payment 
of  certain  special  claims  involving  coal 
mine  employment  on  or  after  January  1, 
1970,  where  the  claim  was  previously 
denied  and  subsequently  approved 
under  section  435  of  the  Act.  See 
§  725.496  for  a  detailed  description  of 
these  special  claims.  Where  no  such 
operator  exists  or  the  operator 
determined  to  be  liable  is  in  default  in 
any  case,  the  fund  shall  pay  the  benefits 
due  and  seek  reimbursement  as  is 
appropriate.  See  also  §  725.420  for  the 
fund's  role  in  the  payment  of  interim 
benefits  in  certain  contested  cases.  In 
addition,  the  Black  Lung  Benefits 
Reform  Act  of  1977  amended  certain 
provisions  affecting  the  scope  of 
coverage  under  the  Act  and  describing 


the  effects  of  particular  corporate 
transactions  on  the  liability  of  operators. 

(b)  The  provisions  of  this  subpart 
define  the  term  "operator"  and 
prescribe  the  manner  in  which  the 
identity  of  an  operator  which  may  be 
liable  for  the  payment  of  benefits — 
referred  to  herein  as  a  "responsible 
operator" — ^will  be  determined. 

{725.491    Operator  defined. 

(a)  For  ptirposes  of  this  part,  the  term 
"operator"  shall  include: 

(1)  Any  owner,  lessee,  or  other  person 
who  operates,  controls,  or  supervises  a 
coal  mine,  or  any  independent 
contractor  performing  services  or 
construction  at  such  mine;  or 

(2)  Any  other  person  who: 

(i)  Employs  an  individual  in  the 
transportation  of  coal  or  in  coal  mine 
construction  in  or  aroimd  a  coal  mine,    . 
to  the  extent  such  individual  was 
exposed  to  coal  mine  dust  as  a  result  of 
such  employment  (see  §  725.202); 

(ii)  In  accordance  with  the  provisions 
of  §  725.492,  may  be  considered  a 
successor  operator;  or 

(iii)  Paid  wages  or  a  salary,  or 
provided  other  benefits,  to  an  individual 
in  exchange  for  work  as  a  miner  (see 
§725.202). 

(b)  The  terms  "owner,"  "lessee,"  and 
"person"  shall  include  any  individual, 
partnership,  association,  corporation, 
firm,  subsidiary  of  a  corporation,  or 
other  organization,  as  appropriate, 
except  that  an  officer  of  a  corporation 
shall  not  be  considered  an  "operator" 
for  purposes  of  this  part.  Following  the 
issuance  of  an  order  awarding  benefits 
against  a  corporation  that  has  not 
secured  its  liability  for  benefits  in 
accordance  with  section  423  of  the  Act 
and  §  726.4,  such  order  may  be  enforced 
against  the  president,  secretary,  or 
treasurer  of  the  corporation  in 
accordance  with  subpart  I  of  this  part. 

(c)  The  term  "indejiendent 
contractor"-  shall  include  any  person 
who  contracts  to  perform  services.  Such 
contractor's  status  as  an  operator  shall 
not  be  contingent  upon  the  amount  or 
percentage  of  its  work  or  business 
related  to  activities  in  or  around  a  mine, 
nor  upon  the  number  or  percentage  of 
its  employees  engaged  in  such  activities. 

(d)  For  the  purposes  of  determining 
whether  a  person  is  or  was  an  operator 
that  may  be  found  liable  for  the 
payment  of  benefits  imder  this  part, 
there  shall  be  a  rebuttable  presumption 
that  during  the  course  of  an  individual's 
employment  with  such  employer,  such 
individual  was  regularly  and 
continuously  exposed  to  coal  mine  dust 
during  the  course  of  emplo)mient.  The 
presumption  may  be  rebutted  by  a 
showing  that  the  employee  was  not 
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exposed  to  coal  mine  dust  for  significant 
periods  during  such  employment. 

(e)  The  operation,  control,  or 
supervision  referred  to  in  paragraph 
(a)(1)  of  this  section  may  be  exercised 
directly  or  indirectly.  Thus,  for 
example,  where  a  coal  mine  is  leased, 
and  the  lease  empowers  the  lessor  to 
make  decisions  with  respect  to  the 
terms  and  conditions  under  which  coal 
is  to  be  extracted  or  prepared,  such  as, 
but  not  limited  to,  the  manner  of 
extraction  or  preparation  or  the  amount 
of  coal  to  be  produced,  the  lessor  may 
be  considered  an  operator.  Similarly, 
any  parent  entity  or  other  controlling 
business  entity  may  be  considered  an 
operator  for  purposes  of  this  part, 
regardless  of  the  nature  of  its  business 
activities. 

(f)  Neither  the  United  States,  nor  any 
State,  nor  any  instrumentality  or  agency 
of  the  United  States  or  any  State,  shall 
be  considered  an  operator. 

f  725.492    SuccMsor  operator  defined. 

(a)  Any  person  who,  on  or  after 
January  1, 1970,  acquired  a  mine  or 
mines,  or  substantially  all  of  the  assets 
thereof,  from  a  prior  operator,  or 
acquired  the  coal  mining  business  of 
such  prior  operator,  or  substantially  all 
of  the  assets  thereof,  shall  be  considered 
a  "successor  operator"  with  respect  to 
any  miners  previously  employed  by 
such  prior  operator. 

(b)  The  following  transactions  shall 
also  be  deemed  to  create  successor 
operator  liability: 

(1)  If  an  operator  ceases  to  exist  by 
reason  of  a  reorganization  which 
involves  a  change  in  identity,  form,  or 
place  of  business  or  organization, 
however  effected; 

(2)  If  an  operator  ceases  to  exist  by 
reason  of  a  liquidation  into  a  parent  or 
successor  corporation;  or 

(3)  If  an  operator  ceases  to  exist  by 
reason  of  a  sale  of  substantially  all  its 
assets,  or  as  a  result  of  merger, 
consolidation,  or  division. 

(c)  In  any  case  in  which  a  transaction 
specified  in  paragraph  (b),  or 
substantially  similar  to  a  transaction 
specified  in  paragraph  (b)  took  place, 
the  resulting  entity  shall  be  considered 
a  "successor  operator"  with  respect  to 
any  miners  previously  employed  by 
such  prior  operator. 

(d)  This  section  shall  not  be  construed 
to  relieve  a  prior  operator  of  any 
liability  if  such  prior  operator  meets  the 
conditions  set  forth  in  §  725.494.  If  the 
prior  operator  does  not  meet  the 
conditions  set  forth  in  §  725.494,  the 
following  provisions  shall  apply: 

(1)  In  any  case  in  which  a  prior 
operator  transferred  a  mine  or  mines,  or 
substantially  all  of  the  assets  thereof,  to 


a  successor  operator,  or  sold  its  coal 
mining  business  or  substantially  all  of 
the  assets  thereof,  to  a  successor 
operator,  and  then  ceased  to  exist, 
within  the  terms  of  paragraph  fb),  the 
successor  operator  as  identified  in 
paragraph  (a)  shall  be  primarily  liable 
for  the  pajnment  of  benefits  to  any 
miners  previously  employed  by  such 
prior  operator. 

(2)  In  any  case  in  which  a  prior 
operator  transferred  mines,  or 
substantially  all  of  the  assets  thereof,  to 
more  than  one  successor  operator,  the 
successor  operator  that  most  recently 
acquired  a  mine  or  mines  or  assets  from 
the  prior  operator  shall  be  primarily 
liable  for  the  payment  of  benefits  to  any 
miners  previously  employed  by  such 
prior  operator. 

(3)  In  any  case  in  which  a  mine  or 
mines,  or  substantially  all  the  assets 
thereof,  have  been  transferred  more  than 
once,  the  successor  operator  that  most 
recently  acquired  such  mine  or  mines  or 
assets  shall  be  primarily  liable  for  the 
payment  of  benefits  to  any  miners 
previously  employed  by  the  original 
prior  operator.  If  the  most  recent 
successor  operator  does  not  meet  the 
criteria  for  a  potentially  liable  operator 
set  forth  in  §  725.494,  the  next  most 
recent  successor  operator  shall  be  liable. 

(e)  An  "acquisition,"  for  purposes  of 
this  section,  shall  include  any 
transaction  by  which  title  to  the  mine  or 
mines,  or  substantially  all  of  the  assets 
thereof,  or  the  right  to  extract  or  prepare 
coal  at  such  mine  or  mines,  becomes 
vested  in  a  person  other  than  the  prior 
operator. 

1725.493    Employment  relationship 
defined. 

(a)(1)  In  determining  the  identity  of  a 
responsible  operator  under  this  part,  the 
terms  "employ"  and  "employment" 
shall  be  construed  as  broadly  as 
possible,  and  shall  include  any 
relationship  under  which  an  operator 
retains  the  right  to  direct,  control,  or 
supervise  the  work  performed  by  a 
miner,  or  any  other  relationship  under 
which  an  operator  derives  a  benefit  from 
the  work  performed  by  a  miner.  Any 
individuals  who  participate  with  one  or 
more  persons  in  the  mining  of  coal, 
such  as  owners,  proprietors,  partners, 
and  joint  venturers,  whether  they  are 
compensated  by  wages,  salaries,  piece 
rates,  shares,  profits,  or  by  any  other 
means,  shall  be  deemed  employees.  It  is 
the  specific  intention  of  this  paragraph 
to  disregard  any  financial  arrangement 
or  business  entity  devised  by  the  actual 
owners  or  operators  of  a  coal  mine  or 
coal  mine-related  enterprise  to  avoid  the 
payment  of  benefits  to  miners  who, 
based  upon  the  economic  reality  of  their 


relationship  to  this  enterprise,  are,  in 
fact,  employees  of  the  enterprise. 

(2)  The  payment  of  wages  or  salary 
shall  be  prima  facie  evidence  of  the 
right  to  direct,  control,  or  supervise  an 
individual's  work.  The  Department 
intends  that  where  the  operator  who 
paid  a  miner's  wages  or  salary  meets  the 
criteria  for  a  potentially  liable  operator 
set  forth  in  §  725.494,  that  operator  shall 
be  primarily  liable  for  the  payment  of 
any  benefits  due  the  miner  as  a  result  of 
such  employment.  The  absence  of  such 
payment,  however,  will  not  negate  the 
existence  of  an  employment 
relationship.  Thus,  the  Department  also 
intends  that  where  the  person  who  paid 
a  miner's  wages  may  not  be  considered 
a  potentially  liable  operator,  any  other 
operator  who  retained  the  right  to 
direct,  control  or  supervise  the  work 
performed  by  the  miner,  or  who 
benefitted  from  such  work,  may  be 
considered  a  potentially  liable  operator. 

(b)  This  paragraph  contains  examples 
of  relationships  that  shall  be  considered 
emplo)m[ient  relationships  for  purposes 
of  this  part.  The  list  is  not  intended  to 
be  exclusive. 

(1)  In  any  case  in  which  an  operator 
may  be  considered  a  successor  operator, 
as  determined  in  accordance  with 

§  725.492,  any  employment  with  a  prior 
operator  shall  also  be  deemed  to  be 
employment  with  the  successor 
operator.  In  a  case  in  which  the  miner 
was  not  independently  employed  by  the 
successor  operator,  the  prior  operator 
shall  remain  primarily  liable  for  the 
payment  of  any  benefits  based  on  the 
miner's  employment  with  the  prior 
operator.  In  a  case  in  which  the  miner 
was  independently  employed  by  the 
successor  operator  after  the  transaction 
giving  rise  to  successor  operator 
liability,  the  successor  operator  shall  be 
primarily  liable  for  the  payment  of  any 
benefits. 

(2)  In  any  case  in  which  the  operator 
which  directed,  controlled  or 
supervised  the  miner  is  no  longer  in 
business  and  such  operator  was  a 
subsidiary  of  a  parent  company,  a 
member  of  a  joint  venture,  a  partner  in 
a  partnership,  or  was  substantially 
owned  or  controlled  by  another 
business  entity,  such  parent  entity  or 
other  member  of  a  joint  venture  or 
partner  or  controlling  business  entity 
may  be  considered  the  employer  of  any 
employees  of  such  operator. 

(3)  In  any  claim  in  which  the  operator 
which  directed,  controlled  or 
supervised  the  miner  is  a  lessee,  the 
lessee  shall  be  considered  primarily 
liable  for  the  claim.  The  liability  of  the 
lessor  may  be  established  only  after  it 
has  been  determined  that  the  lessee  is 
unable  to  provide  for  the  payment  of 
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benefits  to  a  successful  claimant.  In  any 
case  involving  the  liability  of  a  lessor  for 
a  claim  arising  out  of  employment  with 
a  lessee,  any  detennination  of  lessor 
liability  shall  be  made  on  the  basis  of 
the  facts  present  in  the  case  in 
accordance  with  the  following 
considerations: 

(i)  Where  a  coal  mine  is  leased,  and 
the  lease  empowers  the  lessor  to  make 
decisions  with  respect  to  the  terms  and 
conditions  imder  which  coal  is  to  be 
extracted  or  prepared,  such  as,  but  not 
limited  to,  the  manner  of  extraction  or 
preparation  or  the  amoimt  of  coal  to  be 
produced,  the  lessor  shall  be  considered 
the  employer  of  any  employees  of  the 
lessee. 

(ii)  Where  a  coal  mine  is  leased  to  a 
self-employed  operator,  the  lessor  shall 
be  considered  the  employer  of  such  self- 
employed  operator  and  its  employees  if 
the  lease  or  agreement  is  executed  or 
renewed  after  August  18, 1978  and  such 
lease  or  agreement  does  not  require  the 
lessee  to  guarantee  the  payment  of 
benefits  which  may  be  required  under 
this  part  and  part  726  of  this  subchapter. 

(iii)  Where  a  lessor  previously 
operated  a  coal  mine,  it  may  be 
considered  an  operator  with  respect  to 
employees  of  any  lessee  of  such  mine, 
particularly  where  the  leasing 
arrangement  was  executed  or  renewed 
after  August  18, 1978  and  does  not 
require  Uie  lessee  to  secuje  benefits 
provided  by  the  Act. 

(4)  A  self-employed  operator, 
depending  upon  the  facts  of  the  case, 
may  be  considered  an  employee  of  any 
other  operator,  person,  or  business 
entity  which  substantially  controls, 
supervises,  or  is  financially  responsible 
for  the  activities  of  the  self-employed 
operator. 

I72S.494    Polentiany  liable  ofMrators. 

An  operator  may  be  considered  a 
"potentially  liable  operator"  with 
respect  to  a  claim  for  benefits  under  this 
part  if  each  of  the  following  conditions 
is  met: 

(a)  The  miner's  disability  or  death 
arose  at  least  in  part  out  of  employment 
in  or  around  a  mine  or  other  facility 
during  a  period  when  the  mine  or 
facility  was  o[>erated  by  such  operator, 
or  by  a  person  with  respect  to  which  the 
operator  may  be  considered  a  successor 
operator.  For  purposes  of  this  section, 
there  shall  be  a  rebuttable  presumption 
that  the  miner's  disability  or  death  arose 
in  whole  or  in  part  out  of  his  or  her 
employment  with  such  operator.  Unless 
this  presiunption  is  rebutted,  the 
responsible  operator  shall  be  liable  to 
pay  benefits  to  the  claimant  on  account 
of  the  disability  or  death  of  the  miner  in 
accordance  with  this  part.  A  miner's 


pneumoconiosis,  or  disability  or  death 
therefrom,  shall  be  considered  to  have 
arisen  in  whole  or  in  part  out  of  work 
in  or  around  a  mine  if  such  work 
caused,  contributed  to  or  aggravated  the 
progression  or  advancement  of  a  miner's 
loss  of  ability  to  perform  his  or  her 
regular  coal  mine  employment  or 
comparable  employment. 

(b)  The  operator,  or  any  person  with 
respect  to  which  the  operator  may  be 
considered  a  successor  operator,  was  an 
operator  for  any  period  after  June  30, 
1973. 

(c)  The  miner  was  employed  by  the 
operator,  or  any  person  with  respect  to 
which  the  operator  may  be  considered 
a  successor  operator,  for  a  cumulative 
period  of  not  less  than  one  year 

{§  725.101(a)(32)). 

(d)  The  miner's  employment  with  the 
operator,  or  any  person  with  respect  to 
which  the  operator  may  be  considered 
a  successor  operator,  included  at  least 
one  working  day  (§  725.101(a)(32))  after 
December  31. 1969. 

(e)  The  operator  is  capable  of 
assuming  its  liability  for  the  payment  of 
continuing  benefits  imder  this  part.  An 
operator  will  be  deemed  capable  of 
assuming  its  liability  for  a  claim  if  one 
of  the  following  three  conditions  is  met: 

(1)  The  operator  obtained  a  policy  or 
contract  of  insiutmce  under  section  423 
of  the  Act  and  part  726  of  this 
subchapter  that  covers  the  claim,  except 
that  such  policy  shall  not  be  considered 
sufficient  to  establish  the  operator's 
capability  of  assimiing  liability  if  the 
insurance  company  has  been  declared 
insolvent  and  its  obligations  for  the 
claim  are  not  otherwise  guaranteed; 

(2)  The  operator  qualified  as  a  self- 
insurer  under  section  423  of  the  Act  and 
part  726  of  this  subchapter  during  the 
period  in  which  the  miner  was  last 
employed  by  the  operator,  provided  that 
the  operator  still  qualifies  as  a  self- 
insurer  or  the  security  given  by  the 
operator  pursuant  to  §  726.104(b)  is 
sufficient  to  secure  the  payment  of 
benefits  in  the  event  the  claim  is 
awarded;  or 

(3)  The  operator  possesses  sxilficient 
assets  to  secure  the  payment  of  benefits 
in  the  event  the  claim  is  awarded  in 
accordance  with  §  725.606. 

S  725.485    Criteria  for  detennining  a 
reaponslbie  operator. 

(a)(1)  The  operator  responsible  for  the 
pa)m[ient  of  benefits  in  a  claim 
adjudicated  under  this  part  (the 
"responsible  operator")  shall  be  the 
potentially  liable  operator,  as 
determined  in  accordance  with 
§  725.494,  that  most  recently  employed 
the  miner. 


(2)  If  more  than  one  potentially  liable 
operator  may  be  deemed  to  have 
employed  the  miner  most  recently,  then 
the  liability  for  any  benefits  payable  as 
a  result  of  such  employment  shall  be 
assigned  as  follows: 

(iJFirst,  to  the  potentially  liable 
operator  that  directed,  controlled,  or 
supervised  the  miner;' 

(ii)  Second,  to  any  potentially  liable 
operator  that  may  be  considered  a 
successor  operator  with  respect  to 
miners  employed  by  the  operator 
identified  in  paragraph  (a)(2)(i)  of  this 
section;  and 

(iii)  Third,  to  any  other  potentially 
liable  operator  which  may  be  deemed  to 
have  been  the  miner's  most  recent 
employer  pursuant  to  §  725.493. 

(3)  If  the  operator  that  most  recently 
employed  the  miner  may  not  be 
considered  a  potentially  liable  operator, 
as  determined  in  accordance  with 

§  725.494,  the  responsible  operator  shall 
be  the  potentially  liable  operator  that 
next  most  recently  employed  the  miner. 
Any  potentially  liable  operator  that 
employed  the  miner  for  at  least  one  day 
after  December  31, 1969  may  be  deemed 
the  responsible  operator  if  no  more 
recent  employer  may  be  considered  a 
potentially  liable  operator. 

(b)  Except  as  provided  in  this  section 
and  §  725.408(a)(3),  with  respect  to  the 
adjudication  of  the  identity  of  a 
responsible  operator,  the  Director  shall 
bear  the  burden  of  proving  that  the 
responsible  operator  initisdly  found 
liable  for  the  payment  of  benefits 
pursuant  to  §  725.410  (the  "designated 
responsible  operator")  is  a  potentially 
liable  operator.  It  shall  be  presumed,  in 
the  absence  of  evidence  to  the  contrary, 
that  the  designated  responsible  operator 
is  capable  of  assuming  liability  for  the 
payment  of  benefits  in  accordance  with 
§  725.494(e). 

(c)  The  designated  responsible 
operator  shall  bear  the  burden  of 
proving  either: 

(1)  Tnat  it  does  not  possess  sufficient 
assets  to  secure  the  payment  of  benefits 
in  accordance  with  §  725.606;  or 

(2)  Tliat  it  is  not  the  potentially  liable 
operator  that  most  recently  employed 
the  miner.  Such  proof  must  include 
evidence  that  the  miner  was  employed 
as  a  miner  after  he  or  she  stopped 
working  for  the  designated  responsible 
operator  and  that  the  person  by  whom 
he  or  she  was  employed  is  a  potentially 
liable  operator  within  the  meaning  of 

§  725.494.  In  order  to  establish  that  a 
more  recent  employer  is  a  potentially 
liable  operator,  the  designated 
responsible  operator  must  demonstrate 
that  the  more  recent  employer  possesses 
sufficient  assets  to  secure  the  payment 
of  benefits  in  accordance  with 
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§  725.606.  The  designated  responsible   . 
operator  may  satisfy  its  burden  by 
presenting  evidence  that  the  owner,  if 
the  more  recent  employer  is  a  sole 
proprietorship;  the  partners,  if  the  more 
recent  employer  is  a  partnership;  or  the 
president,  secretary,  and  treasurer,  if  the 
more  recent  employer  is  a  corporation 
that  failed  to  secure  the  pajrment  of 
benefits  pursuant  to  part  726  of  this 
subchapter,  possess  assets  sufficient  to 
secure  the  payment  of  benefits, 
provided  such  assets  may  be  reached  in 
a  proceeding  brought  under  subpart  I  of 
this  part. 

(d)  In  any  case  referred  to  the  Office 
of  Administrative  Law  Judges  pursuant 
to  §  725.421  in  which  the  responsible 
operator  initially  foimd  liable  for  the 
payment  of  benefits  pursuant  to 
§  725.410  is  not  the  operator  that  most 
recently  employed  the  miner,  the  record 
shall  contain  a  statement  fi-om  the 
district  director  explaining  the  reasons 
for  such  initial  finding.  If  the  reasons 
include  the  most  recent  employer's 
failure  to  meet  the  conditions  of 
§  725.494(e),  the  record  shall  also 
contain  a  statement  that  the  Office  has 
searched  the  files  it  maintains  pursuant 
to  part  726,  and  that  the  Office  has  no 
record  of  insurance  coverage  for  that 
employer,  or  of  authorization  to  self- 
insure,  that  meets  the  conditions  of 
§  725.494(e)(1)  or  (e)(2).  Such  a 
statement  shall  be  prima  facie  evidence 
that  the  most  recent  employer  is  not 
financially  capable  of  assuming  its 
liability  for  a  claim.  In  the  absence  of 
such  a  statement,  it  shall  be  presumed 
that  the  most  recent  employer  is 
financially  capable  of  assuming  its 
liability  for  a  claim. 

f  72S.A96    Special  claims  transferred  to  the 
fund. 

(a)  The  1981  amendments  to  the  Act 
amended  section  422  of  the  Act  and 
transferred  liability  for  payment  of 
certain  special  claims  from  operators 
and  carriers  to  the  fund.  These 
provisions  apply  to  claims  which  were 
denied  befbie  March  1, 1978,  and  which 
have  been  or  will  be  approved  in 
accordance  with  section  435  of  the  Act. 

(b)  Section  402(i)  of  the  Act  defines 
three  classes  of  denied  claims  subject  to 
the  transfer  provisions: 

(1)  Claims  filed  with  and  denied  by 
the  Social  Security  Administration 
before  March  1, 1978; 

(2)  Claims  filed  wiUi  the  Department 
of  Labor  in  which  the  claimant  was 
notified  by  the  Department  of  an 
administrative  or  informal  denial  before 
March  1, 1977,  and  in  which  the 
claimant  did  not  within  one  year  of 
such  notification  either:  " 

(i)  Request  a  hearing;  or 


(ii)  Present  additional  evidence;  or 

(iii)  Indicate  an  intention  to  present 
additional  evidence;  or 

(iv)  Request  a  modification  or 
reconsideration  of  the  denial  on  the 
ground  of  a  change  in  conditions  or 
because  of  a  mistake  in  a  determination 
of  fact; 

(3)  Claims  filed  with  the  Department 
of  Labor  and  denied  under  the  law  in 
effect  prior  to  the  enactment  of  the 
Black  Lung  Benefits  Reform  Act  of  1977, 
that  is,  before  March  1, 1978,  following 
a  formal  hearing  before  an 
administrative  law  judge  or 
administrative  review  before  the 
Benefits  Review  Board  or  review  before 
a  United  States  Court  of  Appeals. 

(c)  Where  more  than  one  claim  was 
filed  with  the  Social  Security 
Administration  and/or  the  Department 
of  Labor  prior  to  March  1, 1978,  by  or 
on  behalf  of  a  miner  or  a  surviving 
dependent  of  a  miner,  unless  such 
claims  were  required  to  be  merged  by 
the  agency's  regulations,  the  procediual 
history  of  each  such  claim  must  be 
considered  separately  to  determine 
whether  the  claim  is  subject  to  the 
transfer  of  liability  provisions. 

(d)  For  a  claim  filed  with  and  denied 
by  the  Social  Security  Administration 
prior  to  March  1. 1978,  to  come  within 
the  transfer  provisions,  such  claim  must 
have  been  or  must  be  approved  under 
the  provisions  of  section  435  of  the  Act. 
No  claim  filed  with  and  denied  by  the 
Social  Seciirity  Administration  is 
subj&ct  to  the  transfer  of  liability 
provisions  unless  a  request  was  made  by 
or  on  behalf  of  the  claimant  for  review 
of  such  denied  claim  under  section  435. 
Such  review  must  have  been  requested 
by  the  filing  of  a  valid  election  card  or 
other  equivalent  document  with  the 
Social  Security  Administration  in 
accordance  with  section  435(a)  and  its 
implementing  regulations  at  20  CFR 
410.700  through  410.707. 

(e)  Where  a  claim  filed  with  the 
Department  of  Labor  prior  to  March  1, 
1977,  was  subjected  to  repeated 
administrative  or  informal  denials,  the 
last  such  denial  issued  during  the 
pendency  of  the  claim  determines 
whether  the  claim  is  subject  to  the 
transfer  of  liability  provisions. 

(f)  Where  a  miner's  claim  comes 
within  the  transfer  of  liability 
provisions  of  the  1981  amendments  the 
fund  is  also  liable  for  the  payment  of 
any  benefits  to  which  the  miner's 
dependent  survivors  are  entitled  after 
the  miner's  death.  However,  if  the 
survivor's  entitlement  was  established 
on  a  separate  claim  not  subject  to  the 
transfer  of  liability  provisions  prior  to 
approval  of  the  miner's  claim  under 
section 435,  the  party  responsible  for 


the  payment  of  such  survivors'  benefits 
shall  not  be  relieved  of  that 
responsibility  because  the  miner's  claim 
was  ultimately  approved  and  found 
subject  to  the  transfer  of  liability 
provisions. 

§725.497    Procedure*  in  special  claims 
transferred  to  ttie  fund. 

(a)  General.  It  is  the  purpose  of  this 
section  to  define  procedures  to  expedite 
the  handling  and  disposition  of  claims 
affected  by  the  benefit  liability  transfer 
provisions  of  Section  205  of  the  Black 
Lung  Benefits  Amendments  of  1981. 

{b)  Action  by  the  Department.  The 
OWCP  shall,  in  accordance  w^ith  the 
criteria  contained  in  §  725.496,  review 
each  claim  which  is  or  may  be  affected 
by  the  provisions  of  Section  205  of  the 
Black  Limg  Benefits  Amendments  of 
1981.  Any  party  to  a  claim,  adjudication 
officer,  or  adjudicative  body  may 
request  that  such  a  review  be  conducted 
and  that  the  record  be  supplemented 
with  any  additional  documentation 
necessary  for  an  informed  consideration 
of  the  transferability  of  the  claim.  Where 
the  issue  of  the  transferability  of  the 
claim  can  not  be  resolved  by  agreement 
of  the  parties  and  the  evidence  of  record 
is  not  sufficient  for  a  resolution  of  the 
issue,  the  hearing  record  may  be 
reopened  or  the  case  remanded  for  the 
development  of  the  additional  evidence 
concerning  the  procedural  history  of  the 
claim  necessary  to  such  resolution. 
Such  determinations  shall  be  made  on 
an  expedited  basis. 

(c)  Dismissal  of  operators.  If  it  is 
determined  that  a  coal  mine  operator  or 
insurance  carrier  which  previously 
participated  in  the  consideration  or 
adjudication  of  any  claim,  may  no 
longer  be  found  liable  for  the  payment 
of  benefits  to  the  claimant  by  reason  of 
section  205  of  the  Black  Limg  Benefits 
Amendments  of  1981,  such  operator  or 
carrier  shall  be  promptly  dismissed  as  a 
party  to  the  claim.  The  dismissal  of  an 
operator  or  carrier  shall  be  concluded  at 
the  earliest  possible  time  and  in  no 
event  shall  an  operator  or  carrier 
participate  as  a  necessary  party  in  any 
claim  for  which  only  the  fund  may  be 
liable. 

(d)  Procedure  following  dismissal  of 
an  operator.  After  it  has  been 
determined  that  an  operator  or  carrier 
must  be  dismissed  as  a  party  in  any 
claim  in  accordance  with  this  section, 
the  Director  shall  take  such  action  as  is 
authorized  by  the  Act  to  bring  about  the 
proper  and  expeditious  resolution  of  the 
claiin  in  light  of  all  relevant  medical 
and  other  evidence.  Action  to  be  taken 
in  this  regard  by  the  Director  may 
include,  but  is  not  limited  to,  the 
assignment  of  the  claim  to  the  Black 
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Lung  Disability  Trust  Fund  for  the 
payment  of  beneRts,  the  reimbursement 
of  benefits  previously  paid  by  an 
operator  or  carrier  if  appropriate,  the 
defense  of  the  claim  on  behalf  of  the 
fund,  or  proceedings  authorized  by 
§725.310. 

(e)  Any  claimant  whose  claim  has 
been  subsequently  denied  in  a 
modification  proceeding  will  be  entitled 
to  expedited  review  of  the  modification 
decision.  Where  a  formal  hearing  was 
previously  held,  the  claimant  may 
waive  his  right  to  a  further  hearing  and 
ask  that  a  decision  be  made  on  the 
record  of  the  prior  hearing,  as 
supplemented  by  any  additional 
documentary  evidence  which  the 
parties  wish  to  introduce  and  briefs  of 
the  parties,  if  desired.  In  any  case  in 
which  the  claimant  waives  his  right  to 
a  second  hearing,  a  decision  and  order 
must  be  issued  within  30  days  of  the 
date  upon  which  the  parties  agree  the 
record  has  been  completed. 

Subpart  H— Payment  of  Benefits 
General  ProTisions 

f72S.S01    Payment  provisions  generally. 

The  provisions  of  this  subpart  govern 
the  payment  of  benefits  to  claimants 
whose  claims  are  approved  for  payment 
under  section  415  and  part  C  of  title  IV 
of  the  Act  or  approved  after  review 
under  section  435  of  the  Act  and  part 
727  of  this  subchapter  (see  §  725.4(d)). 

S  72S.S02    When  benefit  payments  are  due; 
manner  of  payment. 

(a)(1)  Except  with  respect  to  benefits 
paid  by  the  fund  pursuant  to  an  initial 
determination  issued  in  accordance 
with  §  725.418  (see  §  725.522),  benefits 
under  the  Act  shall  be  paid  when  they 
become  due.  Benefits  shall  be 
considered  due  after  the  issuance  of  an 
effective  order  requiring  the  payment  of 
benefits  by  a  district  director, 
administrative  law  judge.  Benefits 
Review  Board,  or  court,  notwithstanding 
the  pendency  of  a  motion  for 
reconsideration  before  an  administrative 
law  judge  or  an  appeal  to  the  Board  or 
court,  except  that  benefits  shall  not  be 
considered  due  where  the  payment  of 
such  benefits  has  been  stayed  by  the 
Benefits  Review  Board  or  appropriate 
court.  An  effective  order  shall  remain  in 
effect  unless  it  is  vacated  by  an 
administrative  law  judge  on 
reconsideration,  or,  upon  review  under 
section  21  of  the  LHWCA,  by  the 
Benefits  Review  Board  or  an  appropriate 
court,  or  is  superseded  by  an  effective 
order  issued  pursuant  to  §  725.310. 

(2)  A  proposed  order  issued  by  a 
district  director  pursuant  to  §  725.418 
becomes  effective  at  the  expiration  of 


the  thirtieth  day  thereafter  if  no  party 
timely  requests  revision  of  the  proposed 
decision  and  order  or  a  hearing  (see 
§  725.419).  An  order  issued  by  an 
administrative  law  judge  becomes 
effective  when  it  is  filed  in  the  office  of 
the  district  director  (see  §  725.479).  An 
order  issued  by  the  Benefits  Review 
Board  shall  become  effective  when  it  is 
issued.  An  order  issued  by  a  coiul  shall 
become  effective  in  accordance  with  the 
rules  of  the  court. 

(b)(1)  While  an  effective  order 
requiring  the  payment  of  benefits 
remains  in  effect,  monthly  benefits,  at 
the  rates  set  forth  in  §  725.520,  shall  be 
due  on  the  fifteenth  day  of  the  month 
following  the  month  for  which  the 
benefits  are  payable.  For  example, 
benefits  payable  for  the  month  of 
January  shall  be  due  on  the  fifteenth  day 
of  February. 

(2)  Within  30  days  after  the  issuance 
of  an  effective  order  requiring  the 
payment  of  benefits,  the  district  director 
shall  compute  the  amount  of  benefits 
payable  for  periods  prior  to  the  effective 
date  of  the  order,  in  addition  to  any 
interest  payable  for  such  periods  (see 
§  725.608),  and  shall  so  notify  the 
parties.  Any  computation  made  by  the 
district  director  under  this  paragraph 
shall  strictly  observe  the  terms  of  the 
order.  Benefits  and  interest  payable  for 
such  periods  shall  be  due  on  the 
thirtieth  day  following  issuance  of  the 
district  director's  computation.  A  copy 
of  the  current  table  of  applicable  interest 
rates  shall  be  attached. 

(c)  Benefits  are  payable  for  monthly 
periods  and  shall  be  paid  directly  to  an 
eligible  claimant  or  his  or  her 
representative  payee  (see  §  725.510) 
beginning  with  the  month  during  which 
eligibility  begins.  Benefits  payments 
shall  terminate  vrith  the  month  before 
the  month  during  which  eligibility 
terminates.  If  a  claimant  dies  in  the  first 
month  during  which  all  requirements 
are  met,  benefits  shall  be  paid  for  that 
month. 

§  725.503    Date  from  which  benefits  are 
payable. 

(a)  In  accordance  with  the  provisions 
of  section  6(a)  of  the  Longshore  Act  as 
incorporated  by  section  422(a)  of  the 
Act,  and  except  as  provided  in 
§  725.504,  the  provisions  of  this  section 
shall  be  applicable  in  determining  the 
date  from  which  benefits  are  payable  to 
an  eligible  claimant  for  any  claim  filed 
after  March  31 ,  1980.  Except  as 
provided  in  paragraph  (d)  of  this 
section,  the  date  from  which  benefits  are 
payable  for  any  claim  approved  under 
part  727  of  this  subchapter,  shall  be 
determined  in  accordance  with 
§  727.302  (see  §  725.4(d). 


(b)  Miner's  claim.  In  the  case  of  a 
miner  who  is  entitled  to  benefits, 
benefits  are  payable  to  such  miner 
beginning  with  the  month  of  onset  of 
total  disability  due  to  pneumoconiosis 
arising  out  of  coal  mine  employment. 
Where  the  evidence  does  not  establish 
the  month  of  onset,  benefits  shall  be 
payable  to  such  miner  beginning  with 
the  month  during  which  the  claim  was 
filed.  In  the  case  of  a  miner  who  filed 

a  claim  before  January  1, 1982,  benefits 
shall  be  payable  to  the  miner's  eligible 
survivor  (if  any)  beginning  with  the 
month  in  which  the  miner  died. 

(c)  Survivor's  claim.  In  the  case  of  an 
eligible  survivor,  benefits  shall  be 
payable  beginning  with  the  month  of  the 
miner's  death,  or  January  1, 1974, 
whichever  is  later. 

(d)  If  a  claim  is  awarded  pursuant  to 
section  22  of  the  Longshore  Act  and 

§  725.310,  then  the  date  from  which 
benefits  are  payable  shall  be  determined 
as  follows: 

(1)  Mistake  in  fact.  The  provisions  of 
paragraphs  (b)  or  (c)  of  this  section,  as 
applicable,  shall  govern  the 
determination  of  the  date  from  which 
benefits  are  payable. 

(2)  Change  in  conditions.  Benefits  are 
payable  to  a  miner  beginning  with  the 
month  of  onset  of  total  disability  due  to 
pneumoconiosis  arising  out  of  coal  mine 
employment,  provided  that  no  benefits 
shall  be  payable  for  any  month  prior  to 
the  effective  date  of  the  most  recent 
denial  of  the  claim  by  a  district  director 
or  administrative  law  judge.  Where  the 
evidence  does  not  establish  the  month 
of  onset,  benefits  shall  be  payable  to 
such  miner  from  the  month  in  which 
the  claimant  requested  modification. 

(e)  In  the  case  of  a  claim  filed  between 
July  1, 1973,  and  December  31, 1973, 
benefits  shall  be  payable  as  provided  by 
this  section,  except  to  the  extent 
prohibited  by  §  727.303  (see  §  725.4(d)). 

(f)  No  benefits  shall  be  payable  with 
respect  to  a  claim  filed  after  December 
31, 1973  (a  part  C  claim),  for  any  period 
of  eligibility  occurring  before  January  1, 
1974. 

(g)  Each  decision  and  order  awarding 
benefits  shall  indicate  the  month  ftova 
which  benefits  are  payable  to  the 
eligible  claimant. 

§  725.504    Payments  to  a  claimant 
employed  as  a  miner. 

(a)  In  the  case  of  a  claimant  who  is 
employed  as  a  miner  (see  §  725.202)  at 
the  time  of  a  final  determination  of  such 
miner's  eligibility  for  benefits,  no 
benefits  shall  be  payable  uidess: 

(1)  The  miner's  eligibility  is 
established  under  section  411(c)(3)  of 
the  Act;  or 
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(2)  The  miner  terminates  his  or  her 
coal  mine  employment  within  1  year 
£rom  the  date  of  the  final  determination 
of  the  claim. 

(b)  If  the  eligibility  of  a  working  miner 
is  established  under  section  411(c)(3)  of 
the  Act,  benefits  shall  be  payable  as  is 
otherwise  provided  in  this  part.  If 
eligibility  cannot  be  established  imder 
section  411(c)(3),  and  the  miner 
continues  to  be  employed  as  a  miner  in 
any  capacity  for  a  period  of  less  than  1 
year  after  a  final  determination  of  the 
claim,  benefits  shall  be  payable 
beginning  with  the  month  during  which 
the  miner  ends  his  or  her  coal  mine 
employment.  If  the  miner's  employment 
continues  for  more  than  1  year  after  a 
final  determination  of  eligibility,  such 
determination  shall  be  considered  a 
denial  of  benefits  on  the  basis  of  the 
miner's  continued  employment,  and  the 
miner  may  seek  benefits  only  as 
provided  in  §  725.310,  if  applicable,  or 
by  filing  a  new  claim  under  this  part. 
The  provisions  of  subparts  E  and  F  of 
this  part  shall  be  applicable  to  claims 
considered  under  this  section  as  is 
appropriate. 

(c)  In  any  case  where  the  miner 
returns  to  coal  mine  or  comparable  and 
gainful  work,  the  payments  to  such 
miner  shall  be  suspended  and  no 
benefits  shall  be  payable  (except  as 
provided  in  section  411(c)(3)  of  the  Act) 
for  the  period  during  which  the  miner 
continues  to  work.  If  the  miner  again 
terminates  employment,  the  district 
director  may  reiquire  the  miner  to 
submit  to  further  medical  examination 
before  authorizing  the  payment  of 
benefits. 


f  725.505 

Benefits  may  be  paid,  as  appropriate, 
to  a  beneficiary,  to  a  qualified 
dependent,  or  to  a  representative 
authorized  imder  this  subpart  to  receive 
payments  on  behalf  of  such  beneficiary 
or  dependent. 

§725.506    Payment  on  behalf  of  anottwr; 
"lagal  guardian"  defined. 

Benefits  are  paid  only  to  the 
beneficiary,  his  or  her  representative 
payee  (see  §  725.510)  or  his  or  her  legal 
guardian.  As  used  in  this  section,  "legal 
guardian"  means  an  individual  who  has 
been  appointed  by  a  court  of  competent 
jurisdiction  or  otherwise  appointed 
pursuant  to  law  to  assume  control  of 
and  responsibility  for  the  care  of  the 
beneficiary,  the  management  of  his  or 
her  estate,  or  both. 

}725J07    Guardian  for  minor  or    . 
Incompetent. 

An  adjudication  officer  may  require 
that  a  legal  guardian  or  representative  be 


appointed  to  receive  benefit  payments 
payable  to  any  person  who  is  mentally 
incompetent  or  a  minor  and  to  exercise 
the  powers  granted  to,  or  to  perform  the 
duties  otherwise  required  of  such 
person  under  the  Act. 

i  725.51 0    Representative  payee. 

(a)  If  the  district  director  determines 
that  the  best  interests  of  a  beneficiary 
are  served  thereby,  the  district  director 
may  certify  the  payment  of  such 
beneficiary's  benefits  to  a  representative 
payee. 

(b)  Before  any  amount  shall  be 
certified  for  payment  to  any 
representative  payee  for  or  on  behalf  of 
a  beneficiary,  such  representative  payee 
shall  submit  to  the  district  director  such 
evidence  as  may  be  required  of  his  or 
her  relationship  to,  or  his  or  her 
responsibility  for  the  care  of,  the 
beneficiary  on  whose  behalf  payment  is 
to  be  made,  or  of  his  or  her  authority  to 
receive  such  a  payment.  The  district 
director  may,  at  any  time  thereafter, 
require  evidence  of  the  continued 
existence  of  such  relationship, 
responsibility,  or  authority.  If  a  person 
requesting  representative  payee  status 
fails  to  submit  the  required  evidence 
within  a  reasonable  period  of  time  after 
it  is  requested,  no  further  payments 
shall  be  certified  to  him  or  her  on  behalf 
of  the  beneficiary  unless  the  required 
evidence  is  thereafter  submitted. 

(c)  All  benefit  payments  made  to  a 
representative  payee  shall  be  available 
only  for  the  use  and  benefit  of  the 
beneficiary,  as  defined  in  §  725.511. 

S  725.51 1    Uae  and  benefit  defined. 

(a)  Payments  certified  to  a 
representative  payee  shall  be  considered 
as  having  been  applied  for  the  use  and 
benefit  of  the  beneficiary  when  they  are 
used  for  the  beneficiary's  current 
maintenance — i.e.,  to  replace  current 
income  lost  because  of  the  disability  of 
the  beneficiary.  Where  a  beneficiary  is 
receiving  care  in  an  institution,  current 
maintenance  shall  include  the 
customary  chaises  made  by  the 
institution  and  charges  made  for  the 
current  and  foreseeable  needs  of  the 
beneficiary  which  are  not  met  by  the 
institution. 

(b)  Pa)rments  certified  to  a 
representative  payee  which  are  not 
needed  for  the  current  maintenance  of 
the  beneficiary,  except  as  they  may  be 
used  imder  §  725.512,  shall  be 
conserved  or  invested  on  the 
beneficiary's  behalf.  Preferred 
investments  are  U.S.  savings  bonds 
which  shall  be  purchased  in  accordance 
with  applicable  regulations  of  the  U.S. 
Treasury  Department  (31  CFR  part  315). 
Surplus  funds  may  also  be  invested  in 


accordance  with  the  rules  applicable  to 
investment  of  trust  estates  by  trustees. 
For  example,  sxuplus  funds  may  be 
deposited  in  an  interest  or  dividend 
bearing  accoimt  in  a  bank  or  trust 
company  or  in  a  savings  and  loan 
association  if  the  account  is  either 
federally  insured  or  is  otherwise  insured 
in  accordance  with  State  law 
requirements.  Surplus  funds  deposited 
in  an  interest  or  dividend  bearing 
accoimt  in  a  bank  or  trust  company  or 
in  a  savings  and  loan  association  must 
be  in  a  form  of  account  which  clearly 
shows  that  the  representative  payee  has 
only  a  fiduciary,  and  not  a  personal, 
interest  in  the  funds.  The  preferred 
forms  of  such  accounts  are  as  follows: 

Name  of  beneficiary 


by  (Name  of  representative  payee) 

representative  payee, 
or  (Name  of  beneficiary) 
by  (Name  of  representative  payee)  trustee. 

U.S.  savings  bonds  purchased  with  surplus 
funds  by  a  representative  payee  for  an 
incapacitated  adult  beneficiary  should  be 
registered  as  follows:  (Name  of  beneficiary) 
(Social  Security  No.),  for  whom  (Name  of 
payee)  is  representative  payee  for  black  lung 
benefits. 

§  725.51 2    Support  of  legally  dependent 
spouse,  child,  or  parent. 

If  current  maintenance  needs  of  a 
beneficiary  are  being  reasonably  met,  a 
relative  or  other  person  to  whom 
payments  are  certified  as  representative 
payee  on  behalf  of  the  beneficiary  may 
use  part  of  the  payments  so  certified  for 
the  support  of  die  legally  dependent 
spouse,  a  legally  dependent  child,  or  a 
legally  dependent  parent  of  the 
beneficiary. 

§725.513    Accountability;  transfer. 

(a)  The  district  director  may  require  a 
representative  payee  to  submit  periodic 
reports  including  a  full  accounting  of 
the  use  of  all  benefit  payments  certified 
to  a  representative  payee.  If  a  requested 
report  or  accounting  is  not  submitted 
within  the  time  allowed,  the  district 
director  shall  terminate  the  certification 
of  the  representative  payee  and 
thereafter  payments  shall  be  made 
directiy  to  the  beneficiary.  A 
certification  which  is  terminated  under 
this  section  may  be  reinstated  for  good 
cause,  provided  that  all  required  reports 
are  supplied  to  the  district  director. 

(b)  A  representative  payee  who  has 
conserved  or  invested  funds  fttim 
pa)anents  under  this  part  shall,  upon 
the  direction  of  the  district  director, 
transfer  any  such  funds  (including 
interest)  to  a  successor  payee  appointed 
by  the  district  director  or,  at  the  option 
of  the  district  director,  shall  transfer 
such  funds  to  the  Office  for 
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recertification  to  a  successor  payee  or 
the  beneficiary. 

S725.514    Certmcation  to  dependent  of 
augmentation  portion  of  benefit 

(a)  If  the  basic  benefit  of  a  miner  or 
of  a  surviving  spouse  is  augmented 
because  of  one  or  more  dependents,  and 
it  appears  to  the  district  director  that  the 
best  interests  of  such  dependent  would 
be  served  thereby,  or  that  the  augmented 
benefit  is  not  being  used  for  the  use  and 
benefit  (as  defined  in  this  subpart)  of  the 
augmentee,  the  district  director  may 
certify  payment  of  the  amount  of  such 
augmentation  (to  the  extent  attributable 
to  such  dependent)  to  such  dependent 
directly,  or  to  a  legal  guardian  or  a 
representative  payee  for  the  use  and 
benefit  of  such  dependent. 

(b)  Any  request  to  the  district  director 
to  certify  separate  pa)anent  of  the 
amount  of  an  augmentation  in 
accordance  with  paragraph  (a)  of  this 
section  shall  be  in  writing  on  such  form 
and  in  accordance  with  such 
instructions  as  are  prescribed  by  the 
Office. 

(c)  The  district  director  shall  specify 
the  terms  and  conditions  of  any 
certification  authorized  under  this 
section  and  may  terminate  any  such 
certification  where  appropriate. 

(d)  Any  payment  made  imder  this 
section,  if  otherwise  valid  under  the 
Act,  is  a  complete  settlement  and 
satisfaction  of  all  claims,  rights,  and 
interests  in  and  to  such  pa)anent,  except 
that  such  payment  shall  not  be 
construed  to  abridge  the  rights  of  any 
party  to  recoup  any  overpayment  made. 

1 725^15   Assignment  and  exemption  from 
ciaima  of  creditors. 

(a)  Except  as  provided  by  the  Act  and 
this  part,  no  assignment,  release,  or 
commutation  of  benefits  due  or  payable 
under  this  part  by  a  responsible  operator 
shall  be  valid,  and  all  benefits  sh^  be 
exempt  from  claims  of  creditors  and 
from  levy,  execution,  and  attachment  or 
other  remedy  or  recovery  or  collection 
of  a  debt,  which  exemption  may  not  be 
waived. 

(b)  Notwithstanding  any  other 
provision  of  law,  benefits  due  from,  or 
payable  by,  the  Black  Lung  Disability 
Trust  Fimd  under  the  Act  and  this  part 
to  a  claimant  shall  be  subject  to  legal 
process  brought  for  the  enforcement 
against  the  claimant  of  his  or  her  legal 
obligations  to  provide  child  support  or 
make  alimony  payments  to  the  same 
extent  as  if  the  fund  was  a  private 
person. 


Benefit  Rates 

S  725.520    Computation  of  tienafits. 

(a)  Basic  rate.  The  amount  of  benefits 
payable  to  a  beneficiary  for  a  month  is 
determined,  in  the  first  instance,  by 
computing  the  "basic  rate."  The  basic 
rate  is  equal  to  37  V2  percent  of  the 
monthly  pay  rate  for  Federal  employees 
in  GS-2,  step  1.  That  rate  for  a  month 
is  determined  by: 

(1)  Ascertaining  the  lowest  annual 
rate  of  pay  (step  1)  for  Grade  GS-2  of  the 
General  Schedule  applicable  to  such 
month  (see  5  U.S.C.  5332); 

(2)  Ascertaining  the  monthly  rate 
thereof  by  dividing  the  amoimt 
determined  in  paragraph  (a)(1)  of  this 
section  by  12;  and 

(3)  Ascertaining  the  basic  rate  under 
the  Act  by  multiplying  the  amoimt 
determined  in  paragraph  (a)(2)  of  this 
section  by  0.375  (that  is,  by  37V2 
percent). 

(b)  Basic  benefit.  When  a  miner  or 
surviving  spouse  is  entitled  to  benefits 
for  a  month  for  which  he  or  she  has  no 
dependents  who  qualify  under  this  part 
and  when  a  surviving  diild  of  a  miner 
or  spouse,  or  a  parent,  brother,  or  sister 
of  a  miner,  is  entitled  to  benefits  for  a 
month  for  which  he  or  she  is  the  only 
beneficiary  entitled  to  benefits,  the 
amount  of  benefits  to  which  such 
beneficiary  is  entitled  is  eqiial  to  the 
basic  rate  as  computed  in  accordance 
with  this  section  (raised,  if  not  a 
multiple  of  10  cents,  to  the  next  high 
multiple  of  10  cents).  This  amount  is 
referred  to  as  the  "basic  benefit" 

(c)  Augmented  benefit.  (1)  When  a 
miner  or  surviving  spouse  is  entitled  to 
benefits  for  a  month  for  which  he  or  she 
has  one  or  more  dependents  who 
qualify  under  this  part,  the  amount  of 
benefits  to  which  such  miner  or 
surviving  spouse  is  entitled  is  increased. 
This  increase  is  referred  to  as  an 
"augmentation." 

(2)  The  benefits  of  a  miner  or 
surviving  spouse  are  augmented  to  take 
account  of  a  particular  dependent 
beginning  with  the  first  month  in  which 
such  dependent  satisfies  the  conditions 
set  forth  in  this  part,  and  continues  to 
be  augmented  through  the  month  before 
the  month  in  which  such  dependent 
ceases  to  satisfy  the  conditions  set  forth 
in  this  part,  except  in  the  case  of  a  child 
who  qualifies  as  a  dependent  because  he 
or  she  is  a  student.  In  the  latter  case, 
such  benefits  continue  to  be  augmented 
through  the  month  before  the  first 
month  during  no  part  of  which  he  or  she 
qualifies  as  a  student. 

(3)  The  basic  rate  is  augmented  by  50 
percent  for  one  such  dependent,  75 
percent  for  two  such  dependents,  and 


100  percent  for  three  or  more  such 
dependents. 

(d)  Survivor  benefits.  As  used  in  this 
section,  "survivor"  means  a  surviving 
child  of  a  miner  or  surviving  spouse,  or 
a  siirviving  parent,  brother,  or  sister  of 
a  miner,  who  establishes  entitlement  to 
benefits  under  this  part. 

(e)  Computation  and  rounding.  (1) 
Any  computation  prescribed  by  this 
section  is  made  to  the  third  decimal 
place. 

(2)  Monthly  benefits  are  payable  in 
multiples  of  10  cents.  Therefore,  a 
monthly  payment  of  amounts  derived 
imder  paragraph  (c)(3)  of  this  section 
which  is  not  a  multiple  of  10  cents  is 
increased  to  the  next  higher  multiple  of 
10  cents. 

(3)  Since  a  fraction  of  a  cent  is  not  a 
multiple  of  10  cents,  such  an  amoimt 
which  contains  a  fraction  in  the  third 
decimal  place  is  raised  to  the  next 
higher  multiple  of  10  cents. 

(f)  Eligibility  based  on  the  coal  mine 
employment  of  more  than  one  miner. 
Where  an  individual,  for  any  month,  is 
entitled  (and/or  qualifies  as  a  dependent 
for  purposes  of  augmentation  of 
benefits]  based  on  the  disability  or  death 
due  to  pneumoconiosis  arising  out  of 
the  coal  mine  employment  of  more  than 
one  miner,  the  benefit  payable  to  or  on 
behalf  of  such  individual  shall  be  at  a 
rate  equal  to  the  highest  rate  of  benefits 
for  wUch  entitlement  is  established  by 
reason  of  eligibility  as  a  beneficiary,  or 
by  reason  of  his  or  her  qualification  as 

a  dependent  for  augmentation  of  benefit 
purposes. 

1725^1    Commutation  of  paymenta;  lump 
sum  awards. 

(a)  Whenever  the  district  director 
determines  that  it  is  in  the  interest  of 
justice,  the  liability  for  benefits  or  any 
part  thereof  as  determined  by  a  final 
adjudication,  may,  with  the  approval  of 
the  Director,  be  discharged  by  the 
payment  of  a  lump  sum  equal  to  the 
present  value  of  future  benefit  payments 
commuted,  computed  at  4  percent  true 
discount  compounded  annually. 

(b)  Applications  for  commutation  of 
future  payments  of  benefits  shall  be 
made  to  the  district  director  in  the 
manner  prescribed  by  the  district 
director.  If  the  district  director 
determines  that  an  award  of  a  lump  sum 
payment  of  such  benefits  would  be  in 
the  interest  of  justice,  he  or  she  shall 
refer  such  application,  together  with  the 
reasons  in  support  of  such 
determination,  to  the  Director  fm 
consideration. 

(c)  The  Director  shall,  in  his  or  her 
discretion,  grant  or  deny  the  application 
for  commutation  of  payments.  Such 


Federal  Register /Vol.  64,  No.  195 /Friday,  October  8,  1999 /Proposed  Rules 


55053 


decision  may  be  appealed  to  the 
Benefits  Review  Board. 

(d)  The  computation  of  all 
commutations  of  such  benefits  shall  be 
made  by  the  OWCP.  For  this  purpose 
the  file  shall  contain  the  date  of  birth  of 
the  person  on  whose  behalf 
commutation  is  sought,  as  well  as  the 
date  upon  which  such  conunutation 
shall  be  effective. 

(e)  For  purposes  of  determining  the 
amount  of  any  lump  sum  award,  the 
probability  of  the  death  of  the  disabled 
miner  and/or  other  persons  entitled  to 
benefits  before  the  expiration  of  the 
period  during  which  he  or  she  is 
entitled  to  benefits,  shall  be  determined 
in  accordance  with  the  most  current 
United  States  Life  Tables,  as  developed 
by  the  Department  of  Health,  Education, 
and  Welfare,  and  the  probability  of  the 
remarriage  of  a  surviving  spouse  shall 
be  determined  in  accordance  with  the 
remarriage  tables  of  the  Dutch  Royal 
Insurance  Institution.  The  probability  of 
the  happening  of  any  other  contingency 
affecting  the  amount  or  duration  of  the 
compensation  shall  be  disregarded. 

(f)  In  the  event  that  an  operator  or 
carrier  is  adjudicated  liable  for  the 
payment  of  benefits,  such  operator  or 
carrier  shall  be  notified  of  and  given  an 
opportunity  to  participate  in  the 
proceedings  to  determine  whether  a 
lump  sum  award  shall  be  made.  Such 
operator  or  carrier  shall,  in  the  event  a 
lump  sum  award  is  made,  tender  full 
and  prompt  payment  of  such  award  to 
the  daimant  as  though  such  award  were 
a  final  payment  of  monthly  benefits. 
Except  as  provided  in  paragraph  (g)  of 
this  section,  such  liunp  sum  award  shall 
forever  discharge  such  operator  or 
carrier  from  its  responsibility  to  make 
monthly  benefit  payments  under  the  Act 
to  the  person  who  has  requested  such 
luimp-sum  award.  In  the  event  that  an 
operator  or  carrier  is  adjudicated  liable 
for  the  payment  of  benefits,  such 
operator  or  carrier  shall  not  be  liable  for 
any  portion  of  a  commuted  or  lump  sum 
award  predicated  upon  benefits  due  any 
claimant  prior  to  January  1, 1974. 

(g)  In  the  event  a  lump-sum  award  is 
approved  under  this  section,  such 
award  shall  not  operate  to  discharge  an 
operator  carrier,  or  the  fund  from  any 
responsibility  imposed  by  the  Act  for 
the  payment  of  medical  benefits  to  an 
eligible  miner. 

§725.522    Payments  prior  to  final 

adjudication. 

(a)  If  an  operator  or  carrier  fails  or 
refuses  to  commence  the  payment  of 
benefits  within  30  days  of  issuance  of  an 
initial  determination  of  eligibility  by  the 
district  director  (see  §  725.420),  or  fails 
or  refuses  to  commence  the  payment  of 


any  benefits  due  pursuant  to  an  effective 
order  by  a  district  director, 
administrative  law  judge.  Benefits 
Review  Board,  or  court,  the  fund  shall 
commence  the  payment  of  «uch  benefits 
and  shall  continue  such  payments  as 
appropriate.  In  the  event  that  the  fund 
undertakes  the  payment  of  benefits  on 
behalf  of  an  operator  or  carrier,  the 
provisions  of  §§  725.601  through 
725.609  shall  be  applicable  to  such 
operator  or  carrier. 

(b)  If  benefit  payments  are 
con^enced  prior  to  the  final 
adjudication  of  the  claim  and  it  is  later 
determined  by  an  administrative  law 
judge,  the  Board,  or  court  that  the 
claimant  was  ineligible  to  receive  such 
payments,  such  payments  shall  be 
considered  overpayments  pursuant  to 
§  725.540  and  may  be  recovered  in 
accordance  with  die  provisions  of  this 
subpart. 

Special  Provisions  for  Operator 
Payments 

§725.530    Operator  payments;  generally. 

(a)  Benefits  payable  by  an  operator  or 
carrier  pursuant  to  an  effective  order 
issued  by  a  district  director, 
administrative  law  judge,  Benefits 
Review  Board,  or  court,  or  by  an 
operator  that  has  agreed  that  it  is  liable 
for  the  payment  of  benefits  to  a 
claimant,  shall  be  paid  by  the  operator 
or  carrier  inunediately  when  they 
become  due  (see  §  725.502(b)).  An 
operator  that  fails  to  pay  any  benefits 
that  are  due,  with  interest,  shall  be 
considered  in  default  with  respect  to 
those  benefits,  and  the  provisions  of 

§  725.605  shall  be  applicable.  In 
addition,  a  claimant  who  does  not 
receive  any  benefits  within  10  days  of 
the  date  they  become  due  is  entitled  to 
additional  compensation  equal  to 
twenty  percent  of  those  benefits  (see 
§  725.607).  Arrangements  for  the 
payment  of  medical  costs  shall  be  made 
by  such  operator  or  carrier  in 
accordance  with  the  provisions  of 
subpart  J  of  this  part. 

(b)  Benefit  payments  made  by  an 
operator  or  carrier  shall  be  made 
directly  to  the  person  entitled  thereto  or 
a  representative  payee  if  authorized  by 
the  district  director.  The  payment  of  a 
claimant's  attorney's  fee,  if  any  is 
awarded,  shall  be  made  directly  to  such 
attorney.  Reimbursement  of  the  fund, 
including  interest,  shall  be  paid  directly 
to  the  Secretary  on  behalf  of  the  fund. 

§  725.531    Receipt  for  payment. 

Any  individual  receiving  benefits 
imder  the  Act  in  his  or  her  own  right, 
or  as  a  representative  payee,  or  as  the 
duly  appointed  agent  for  the  estate  of  a 
deceased  beneficiary,  shall  execute 


receipts  for  benefits  paid  by  any 
operator  which  shall  be  produced  by 
such  operator  for  inspection  whenever 
the  district  director  requires.  A  canceled 
check  shall  be  considered  adequate 
receipt  of  payment  for  purposes  of  this 
section.  No  operator  or  carrier  shall  be 
required  to  retain  receipts  for  payments 
made  for  more  than  5  years  after  the 
date  on  which  such  receipt  was 
executed. 

§725.532    Suspension,  reduction,  or 
termination  of  payments. 

(a)  No  suspension,  reduction,  or 
termination  in  the  payment  of  benefits 
is  permitted  unless  authorized  by  the 
district  director,  administrative  law 
judge.  Board,  or  court.  No  suspension, 
reduction,  or  termination  shall  be 
authorized  except  upon  the  occurrence 
of  an  event  which  terminates  a 
claimant's  eligibility  for  benefits  (see 
subpart  B  of  this  part)  or  as  is  otherwise 
provided  in  subpart  C  of  this  part, 

§§  725.306  and  725.310,  or  this  subpart 
(see  also  §§  725.533  through  725.546). 

(b)  Any  unauthorized  suspension  in 
the  payment  of  benefits  by  an  operator 
or  carrier  shall  be  treated  as  provided  in 
subpart  I. 

(c)  Unless  suspension,  reduction,  or 
termination  of  benefits  payments  is 
required  by  an  administrative  law  judge, 
the  Benefits  Review  Board  or  a  court, 
the  district  director,  after  receiving 
notification  of  the  occurrence  of  an 
event  that  would  require  the 
suspension,  reduction,  or  termination  of 
benefits,  shall  follow  the  procedures  for 
the  determination  of  claims  set  forth  in 
subparts  E  and  F. 

Increases  and  Reductions  of  Benefits 

§725.533    Modification  of  benefits 
amounts;  general. 

(a)  Under  certain  cinnmistances  the 
amount  of  monthly  benefits  as 
computed  in  §  725.520  or  lump-sum 
award  (§  725.521)  shall  be  modified  to 
determine  the  amoimt  actually  to  be 
paid  to  a  beneficiary.  With  respect  to 
any  benefits  payable  for  all  periods  of 
eligibility  after  January  1, 1974,  a 
reduction  of  the  amount  of  benefits 
payable  shall  be  required  on  account  ot 

fl)  Any  compensation  or  benefits 
received  under  any  State  workers' 
compensation  law  because  of  death  or 
partial  or  total  disability  due  to 
pneumoconiosis;  or 

(2)  Any  compensation  or  benefits 
received  under  or  pursuant  to  any 
Federal  law  including  part  B  of  title  IV 
of  the  Act  because  of  death  or  partial  or 
total  disability  due  to  pneumoconiosis; 
or 

(3)  In  the  case  of  benefits  to  a  parent, 
brother,  or  sister  as  a  result  of  a  claim 
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filed  at  any  time  or  benefits  payable  on 
a  miner's  claim  which  was  filed  on  or 
after  January  1, 1982,  the  excess 
earnings  from  wages  and  from  net 
earnings  from  self-employment  (see 
§  410.530  of  this  title)  of  such  parent, 
brother,  sister,  or  miner,  respectively;  or 

(4)  The  fact  that  a  claim  for  benefits 
from  an  additional  beneficiary  is  filed, 
or  that  such  claim  is  effective  for  a 
payment  during  the  month  of  filing,  or 
a  dependent  qualifies  under  this  part  for 
an  augmentation  portion  of  a  benefit  of 
a  miner  or  widow  for  a  period  in  which 
another  dependent  has  previously 
qualified  for  an  augmentation. 

(b)  An  adjustment  in  a  beneficiary's 
monthly  benefit  may  be  required 
because  an  overpayment  or 
underpayment  has  been  made  to  such 
beneficiary  (see  §§  725.540  through 
725.546). 

(c)  A  suspension  of  a  beneficiary's 
monthly  benefits  may  be  required  when 
the  Office  has  information  indicating 
that  reductions  on  accoimt  of  excess 
earnings  may  reasonably  be  expected. 

(d)  Monthly  benefit  rates  are  payable 
in  multiples  of  10  cents.  Any  monthly 
benefit  rate  which,  after  the  applicable 
computations,  augmentations,  and 
reductions  is  not  a  multiple  of  10  cents, 
is  increased  to  the  next  higher  multiple 
of  10  cents.  Since  a  fraction  of  a  cent  is 
not  a  multiple  of  10  cents,  a  benefit  rate 
which  contains  such  a  fraction  in  the 
third  decimal  is  raised  to  the  next 
higher  multiple  of  10  cents. 

(is)  Any  individual  entitled  to  a 
benefit,  who  is  aware  of  any 
circumstances  which  could  affect 
entitlement  to  benefits,  eligibility  for 
payment,  or  the  amount  of  benefits,  or 
result  in  the  termination,  suspension,  or 
reduction  of  benefits,  shall  promptly 
report  these  ciromistances  to  the  Office. 
The  Office  may  at  any  time  require  an 
individual  receiving,  or  claiming 
entitlement  to,  benefits,  either  on  his  or 
her  own  behalf  or  on  behalf  of  another, 
to  submit  a  written  statement  giving 
pertinent  information  bearing  upon  the 
issue  of  whether  or  not  an  event  has 
occiirred  which  would  cause  such 
benefit  to  be  terminated,  or  which 
would  subject  such  benefit  to  reductions 
QT  suspension  under  the  provisions  of 
the  Act.  The  failure  of  an  individual  to 
submit  any  such  report  or  statement, 
properly  executed,  to  the  Office  shall 
subject  such  benefit  to  reductions, 
suspension,  or  termination  as  the  case 
maybe. 

f  725.534    Reduction  of  State  benefits. 

No  benefits  under  section  415  of-part 
B  of  title  IV  of  the  Act  shall  be  payable 
to  the  residents  of  a  State  which,  after 
December  31, 1969,  reduces  the  benefits 


payable  to  persons  eligible  to  receive 
benefits  under  section  415  of  the  Act 
under  State  laws  applicable  to  its 
general  work  force  with  regard  to 
workers'  comjiensation  (including 
compensation  for  occupational  disease), 
unemployment  compensation,  or 
disability  insurance  benefits  which  are 
funded  in  whole  or  in  part  out  of 
employer  contributions. 

§  725.535    Reductions;  receipt  of  State  or 
Federal  benefit 

(a)  As  used  in  this  section  the  term 
"State  or  Federal  benefit"  means  a 
payment  to  an  individual  on  account  of 
total  or  partial  disability  or  death  due  to 
pneumoconiosis  only  imder  State  or 
Federal  laws  relating  to  workers' 
compensation.  With  respect  to  a  claim 
for  which  benefits  are  payable  for  any 
month  between  July  1  and  December  31, 
1973,  "State  benefit"  means  a  payment 
to  a  beneficiary  made  on  account  of 
disability  or  death  due  to 
pneumoconiosis  under  State  laws 
relating  to  workers'  compensation 
(including  compensation  for 
occupational  disease),  unemployment 
compensation,  or  disability  insurance. 

(b)  Benefit  payments  to  a  beneficiary 
for  any  month  are  reduced  (but  not 
below  zero)  by  an  amount  equal  to  any 
payments  of  State  or  Federal  benefits 
received  by  such  beneficiary  for  such 
month. 

(c)  Where  a  State  or  Federal  benefit  is 
paid  periodically  but  not  monthly,  or  in 
a  lump  siun  as  a  commutation  of  or  a 
substitution  for  periodic  benefits,  the 
reduction  under  this  section  is  made  at 
such  time  or  times  and  in  such  amoimts 
as  the  Office  determines  will 
approximate  as  nearly  as  practicable  the 
reduction  required  under  paragraph  (b) 
of  this  section.  In  making  such  a 
determination,  a  weekly  State  or  Federal 
benefit  is  multiplied  by  4V3  and  a 
biweekly  benefit  is  multiplied  by  2Ve  to 
ascertain  the  monthly  equivalent  for 
reduction  purposes. 

(d)  Amoimts  paid  or  incurred  x>r  to  be 
incurred  by  the  individual  for  medical, 
legal,  or  related  expenses  in  connection 
with  this  claim  for  State  or  Federal 
benefits  (defined  in  paragraph  (a)  of  this 
section)  are  excluded  in  computing  the 
reduction  under  paragraph  (b)  of  this 
section,  to  the  extent  that  they  are 
consistent  with  State  or  Federal  Law. 
Such  medical,  legal,  or  related  expenses 
may  be  evidenced  by  the  State  or 
Federal  benefit  awards,  compromise 
agreement,  or  court  order  in  the  State  or 
Federal  benefit  proceedings,  or  by  such 
other  evidence  as  the  Office  may 
require.  Such  other  evidence  may 
consist  of: 


(1)  A  detailed  statement  by  the 
individual's  attorney,  physician,  or  the 
employer's  insurance  carrier;  or 

(2)  Bills,  receipts,  or  canceled  checks; 
or 

(3)  Other  evidence  indicating  the 
amoimt  of  such  expenses;  or 

(4)  Any  combination  of  the  foregoing 
evidence  frt)m  which  the  amount  of 
such  expenses  may  be  determinable. 
Such  expenses  shall  not  be  excluded 
imless  established  by  evidence  as 
required  by  the  Office. 

S  725.536    Reductions;  excess  earnings. 

In  the  case  of  a  surviving  parent, 
brother,  or  sister,  whose  claim  was  filed 
at  any  time,  or  of  a  miner  whose  claim 
was  filed  on  or  after  January  1, 1982, 
benefit  payments  are  reduced  as 
appropriate  by  an  amoimt  equal  to  the 
deduction  which  would  be  made  with 
respect  to  excess  earnings  under  the 
provisions  of  sections  203(b),  (f),  (g),  (h), 
(j),  and  (1)  of  the  Social  Security  Act  (42 
U.S.C.  403(b),  (f),  (g),  (h),  (j),  and  (1)),  as 
if  such  benefit  payments  were  benefits 
payable  under  section  202  of  the  Social 
Security  Act  (42  U.S.C.  402)  (see 
§§404.428  through  404.456  of  this  tide). 

§  725.537    Reductions;  retroactive  effect  of 
an  additional  claim  for  benefits. 

Except  as  provided  in  §  725.212(b), 
beginning  with  the  month  in  which  a 
person  other  than  a  miner  files  a  claim 
and  becomes  entitled  to  benefits,  the 
benefits  of  other  persons  entiUed  to 
benefits  with  respect  to  the  same  miner, 
are  adjusted  dowmward,  if  necessary,  so 
that  no  more  than  the  permissible 
amoimt  of  benefits  (the  maximum 
amount  for  the  number  of  beneficiaries 
involved)  will  be  paid. 

f  725.538    Reductions;  effect  of 
augmentation  of  benefits  based  on 
subsequent  qualification  of  individual. 

(a)  Ordinarily,  a  written  request  that 
the  benefits  of  a  miner  or  surviving 
spouse  be  augmented  on  account  of  a 
qualified  dependent  is  made  as  part  of 
the  claim  for  benefits.  However,  it  may 
also  be  made  thereafter. 

(b)  In  the  latter  case,  beginning  with 
the*  month  in  which  such  a  request  is 
filed  on  account  of  a  particular 
dependent  and  in  which  such 
dependent  qualifies  for  augmentation 
purposes  under  this  part,  the  augmented 
benefits  attributable  to  other  qualified 
dependents  (vtrith  respect  to  the  same 
miner  or  surviving  spouse),  if  any,  are 
adjusted  downward,  if  necessary,  so  that 
the  permissible  amount  of  augmented 
benefits  (the  maximum  amount  for  the 
number  of  dependents  involved)  will 
not  be  exceeded. 

(c)  Where,  based  on  the  entitlement  to 
benefits  of  a  miner  or  surviving  spouse. 
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a  dependent  would  have  qualified  for 
augmentation  purposes  for  a  prior 
month  of  such  miner's  or  surviving 
spouse's  entitlement  had  such  request 
been  filed  in  such  prior  month,  such 
request  is  effective  for  such  prior  month. 
For  any  month  before  the  month  of 
filing  such  request,  however,  otherwise 
correct  benefits  previously  certified  by 
the  Office  may  not  be  changed.  Rather 
the  amount  of  the  augmented  benefit 
attributable  to  the  dependent  filing  such 
request  in  the  later  month  is  reduced  for 
each  month  of  the  retroactive  period  to 
the  extent  that  may  be  necessary.  This 
means  that  for  each  month  of  the 
retroactive  period,  the  amount  payable 
to  the  dependent  filing  the  later 
augmentation  request  is  the  difference, 
if  any,  between: 

(1)  "The  total  amount  of  augmented 
benefits  certified  for  pajmient  for  other 
dependents  for  that  month,  and 

C2)  The  permissible  amount  of 
augmented  benefits  (the  maximum 
amount  for  the  number  of  dependents 
involved)  payable  for  the  month  for  all 
dependents,  including  the  dependent 
filing  later. 

f  725.539    More  ttian  one  reduction  event. 

If  a  reduction  for  receipt  of  State  or 
Federal  benefits  and  a  reduction  on 
account  of  excess  earnings  are 
chargeable  to  the  same  month,  the 
benefit  for  such  month  is  first  reduced 
(but  not  below  zero)  by  the  amount  of 
the  State  or  Federal  benefits,  and  the 
remainder  of  the  benefit  for  such  month, 
if  any,  is  then  reduced  (but  not  below 
zero)  by  the  amoimt  of  excess  earnings 
chargeable  to  such  month. 

Overpajrments;  Underpayments 

f  725.540    Overpayments. 

(a)  General.  As  used  in  this  subpart, 
the  term  "overpayment"  includes: 

(1)  Payment  where  no  amount  is 
payable  under  this  part; 

(2)  Payment  in  excess  of  the  amount 
payable  under  this  part; 

(3)  A  payment  imder  this  part  which 
has  not  been  reduced  by  the  amoimts 
required  by  the  Act  (see  §  725.533); 

(4)  A  payment  imder  this  part  made 
to  a  resident  of  a  State  whose  residents 
are  not  entitled  to  benefits  (see 
§§725.402  and  725.403); 

(5)  Payment  resulting  from  failure  to 
terminate  benefits  to  an  individual  no 
longer  entitled  thereto; 

(6)  Duplicate  benefits  paid  to  a 
claimant  on  account  of  concurrent 
eligibility  under  this  part  and  parts  410 
or  727  (see  §  725.4(d))  of  this  title  or  as 
provided  in  §  725.309. 

(b)  Overpaid  beneficiary  is  living.  If 
the  beneficiary  to  whom  an 
overpayment  was  made  is  living  at  the 


time  of  a  determination  of  such 
overpayment,  is  entitled  to  benefits  at 
the  time  of  the  overpayment,  or  at  any 
time  thereafter  becomes  so  entitled,  no 
benefit  for  any  month  is  payable  to  such 
individual,  except  as  provided  in 
paragraph  (c)  of  this  section,  until  an 
amoimt  equal  to  the  amount  of  the 
overpayment  has  been  withheld  or 
refunded. 

(c)  Adjustment  by  withholding  part  of 
a  monthly  benefit.  Adjustment  imder 
paragraph  (b)  of  this  section  may  be 
effected  by  withholding  a  part  of  the 
monthly  benefit  payable  to  a  beneficiary 
where  it  is  determined  that: 

(1)  Withholding  the  full  amount  each 
month  would  deprive  the  beneficiary  of 
income  required  for  ordinary  and 
necessary  living  expenses; 

(2)  The  overpayment  was  not  caused 
by  the  beneficiary's  intentionally  false 
statement  or  representation,  or  willful 
concealment  of,  or  deliberate  failure  to 
furnish,  material  information;  and 

(3)  Recoupment  can  be  effected  in  an 
amount  of  not  less  than  $  10  a  month 
and  at  a  rate  which  would  not 
unreasonably  extend  the  period  of 
adjustment. 

(d)  Overpaid  beneficiary  dies  before 
adjustment.  If  an  overpaid  beneficiary 
dies  before  adjustment  is  completed 
under  the  provisions  of  paragraph  (b)  of 
this  section,  recovery  of  the 
overpayment  shall  be  effected  through 
repayment  by  the  estate  of  the  deceased 
overpaid  beneficiary,  or  by  withholding 
of  amounts  due  the  estate  of  such 
deceased  beneficiary,  or  both. 

§  725.541    Notice  of  waiver  of  adjustment 
or  recovery  of  overpayment 

Whenever  a  determination  is  made 
that  more  than  the  correct  amount  of 
payment  has  been  made,  notice  of  the 
provisions  of  section  204(b)  of  the 
Social  Security  Act  regarding  waiver  of 
adjustment  or  recovery  shall  be  sent  to 
the  overpaid  individual,  to  any  other 
individual  against  whom  adjustment  or 
recovery  of  the  overpayment  is  to  be 
effected,  and  to  any  operator  or  carrier 
which  may  be  liable  to  such  overpaid 
individual. 

§  725.542    When  waiver  of  adjustment  or 
recovery  may  be  appiied. 

There  shall  be  no  adjustment  or 
recovery  of  an  overpayment  in  any  case 
where  an  incorrect  pa)mient  has  been 
made  with  respect  to  an  individual: 

(a)  Who  is  without  fault,  and  where 

(b)  Adjustment  or  recovery  would 
either: 

(1)  Defeat  the  purpose  of  title  IV  of  the 
Act,  or 

(2)  Be  against  equity  and  good 
conscience. 


§725.543    Standards  for  waiver  of 
adjustment  or  recovery. 

The  standards  for  determining  the 
applicability  of  the  criteria  listed  in 
§  725.542  shall  be  the  same  as  those 
applied  by  the  Social  Security 
Administration  under  §§404.506 
through  404.512  of  this  title. 

S  725.544    Collection  and  compromise  of 
claims  for  overpayment 

(a)  General  effect  of  31  U.S.C.  3711.  In 
.  accordance  with  31  U.S.C.  3711  and 

applicable  regulations,  claims  by  the 
Office  against  an  individual  for  recovery 
of  an  overpayment  under  this  part  not 
exceeding  the  sum  of  $  100,000, 
exclusive  of  interest,  may  be 
compromised,  or  collection  suspended 
or  terminated,  where  such  individual  or 
his  or  her  estate  does  not  have  the 
present  or  prospective  ability  to  pay  the 
full  amount  of  the  claim  within  a 
reasonable  time  (see  paragraph  (c)  of 
this  section),  or  the  cost  of  collection  is 
likely  to  exceed  the  amount  of  recovery 
(see  paragraph  (d)  of  this  section), 
except  as  provided  under  paragraph  (b) 
of  this  section. 

(b)  When  there  will  be  no 
compromise,  suspension,  or  termination 
of  collection  of  a  claim  for  overpayment. 
(1)  In  any  case  where  the  overpaid 
individual  is  alive,  a  claim  for 
overpayment  will  not  be  compromised, 
nor  will  there  be  suspension  or 
termination  of  collection  of  the  claim  by 
the  Office,  if  there  is  an  indication  of 
fraud,  the  filing  of  a  false  claim,  or 
misrepresentation  on  the  part  of  such 
individual  or  on  the  part  of  any  other 
party  having  any  interest  in  the  claim. 

(2)  In  any  case  where  the  overpaid 
individual  is  deceased: 

(i)  A  claim  for  overpayment  in  excess 
of  $  5.000  will  not  be  compromised,  nor 
will  there  be  suspension  or  termination 
of  collection  of  the  claim  by  the  Office 
if  there  is  an  indication  of  fraud,  the 
filing  of  a  false  claim,  or 
misrepresentation  on  the  part  of  such 
deceased  individual;  and 

(ii)  A  claim  for  overpayment, 
regardless  of  the  cunount,  will  not  be 
compromised,  nor  will  there  be 
suspension  or  termination  of  collection 
of  the  claim  by  the  Office  if  there  is  an 
indication  that  any  person  other  than 
the  deceased  overpaid  individual  had  a 
part  in  the  fraudulent  action  which 
resulted  in  the  overpayment 

(c)  Inability  to  pay  claim  for  recovery 
of  overpayment.  In  determining  whether 
the  overpaid  individual  is  unable  to  pay 
a  claim  for  recovery  of  an  overpa)maent 
under  this  part,  the  Office  shall  consider 
the  individual's  age,  health,  present  and 
potential  income  (including  inheritance 
prospects),  assets  (e.g.,  real  property, 
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savings  account),  possible  concealment 
or  improper  transfer  of  assets,  and  assets 
or  income  of  such  individual  which 
may  be  available  in  enforced  collection 
proceedings.  The  Office  will  also 
consider  exemptions  available  to  such 
individual  under  the  pertinent  State  or 
Federal  law  in  such  proceedings.  In  the 
event  the  overpaid  individual  is 
deceased,  the  Office  shall  consider  the 
available  assets  of  the  estate,  taking  into 
accotmt  any  liens  or  superior  claims 
against  the  estate. 

(d)  Cost  of  collection  orlitigative 
probabilities.  Where  the  probable  costs 
of  recovering  an  overpayment  imder  this 
part  would  not  justify  enforced 
collection  proceedings  for  the  full 
amount  of  the  claim,  or  where  there  is 
doubt  concerning  the  Office's  ability  to 
establish  its  claim  as  well  as  the  time 
which  it  will  take  to  effect  such 
collection,  a  compromise  or  settlement 
for  less  than  the  full  amount  may  be 
considered. 

(e)  Amount  of  compromise.  The 
amount  to  be  accepted  in  compromise  of 
a  claim  for  overpayment  under  this  part 
shall  bear  a  reasonable  relationship  to 
the  amount  which  can  be  recovered  by 
enforced  collection  proceedings,  giving 
due  consideration  to  the  exemption 
available  to  the  overpaid  individual 
under  State  or  Federal  law  and  the  time 
which  collection  will  take. 

(f)  Payment.  Payment  of  the  amount 
the  Office  has  agreed  to  accept  as  a 
compromise  in  full  settlement  of  a  claim 
for  recovery  of  an  overpayment  under 
this  part  shall  be  made  within  the  time 
and  in  the  manner  set  by  the  Office.  A 
claim  for  the  overpayment  shall  not  be 
considered  compromised  or  settled  until 
the  full  payment  of  the  compromised 
amoimt  has  been  made  within  the  time 
and  manner  set  by  the  Office.  Failure  of 
the  overpaid  individual  or  his  or  her 
estate  to  make  such  payment  as 
provided  shall  result  in  reinstatement  of 
the  full  amoimt  of  the  overpayment  less 
any  amounts  paid  prior  to  such  default. 

§725.545    UndaqMymwHs. 

(a)  General.  As  used  in  this  subpart, 
the  term  "imderpayment"  includes  a 
payment  in  an  amount  less  than  the 
amoimt  of  the  benefit  due  for  such 
month,  and  nonpayment  where  some 
amount  of  such  benefits  is  payable. 

(b)  Underpaid  individual  is  living.  If 
an  individual  to  whom  an 
underpayment  was  made  is  living,  the 
deficit  represented  by  such 
underpayment  shall  be  paid  to  such 
individual  either  in  a  single  payment  (if 
he  or  she  is  not  entitled  to  a  monthly 
benefit  or  if  a  single  payment  is 
requested  by  the  claimant  in  writing]  or 
by  increasing  one  or  more  monthly 


benefit  payments  to  which  such 
individual  becomes  entitled. 

(c)  Underpaid  individual  dies  before 
adjustment  of  underpayment.  If  an 
individual  to  whom  an  underpayment 
was  made  dies  before  receiving  payment 
of  the  deficit  or  negotiating  the  check  or 
checks  representing  payment  of  the 
deficit,  such  payment  shall  be 
distributed  to  the  living  person  (or 
persons)  in  the  highest  order  of  priority 
as  follows: 

(1)  The  deceased  individual's 
surviving  spouse  who  was  either: 

(i)  Liviag  in  the  same  household  with 
the  deceased  individual  at  the  time  of 
such  individual's  death;  or 

(ii)  In  the  case  of  a  deceased  miner, 
entitled  for  the  month  of  death  to  black 
lung  benefits  as  his  or  her  surviving 
spouse  or  surviving  divorced  spouse. 

(2)  In  the  case  of  a  deceased  miner  or 
spouse  his  or  her  child  entitled  to 
benefits  as  the  surviving  child  of  such 
miner  or  surviving  spouse  for  the  month 
in  which  such  miner  or  spouse  died  (if 
more  than  one  such  child,  in  equal 
shares  to  each  such  child). 

(3)  In  the  case  of  a  deceased  miner, 
his  parent  entitled  to  benefits  as  the 
surviving  parent  of  such  miner  for  the 
month  in  which  such  miner  died  (if 
more  than  one  such  parent,  in  equal 
shares  to  each  such  parent). 

(4)  The  surviving  spouse  of  the 
deceased  individual  who  does  not 
qualify  under  paragraph  (c)(1)  of  this 
section. 

(5)  The  child  or  children  of  the 
deceased  individual  who  do  not  qualify 
under  paragraph  (c)(2)  of  this  section  (if 
more  than  one  such  child,  in  equal 
shares  to  each  such  child). 

(6)  The  parent  or  parents  of  the 
deceased  individual  who  do  not  qualify 
under  paragraph  (c)(3)  of  this  section  (if 
more  than  one  such  parent,  in  equal 
shares  to  each  such  parent). 

(7)  The  legal  representative  of  the 
estate  of  the  deceased  individual  as 
defined  in  paragraph  (e)  of  this  section. 

(d)  Deceased  beneficiary.  In  the  event 
that  a  person,  who  is  otherwise 
qualified  to  receive  payments  as  the 
result  of  a  deficit  caused  by  an 
underpayment  under  the  provisions  of 
paragraph  (c)  of  this  section,  dies  before 
receiving  payment  or  before  negotiating 
the  check  or  checks  representing  such 
payment,  his  or  her  share  of  the 
underpayment  shall  be  divided  among 
the  remaining  living  person(s)  in  the 
same  order  or  priority.  In  the  event  that 
there  is  (are)  no  other  such  person(s), 
the  underpayment  shall  be  paid  to  the 
living  person(s)  in  the  next  lower  order 
of  priority  under  paragraph  (c)  of  this 
section. 


(e)  Definition  of  legal  representative. 
The  term  "legal  representative,"  for  the 
purpose  of  qualifying  for  receipt  of  an 
underpayment,  generally  means  the 
executor  or  the  administrator  of  the 
estate  of  the  deceased  beneficiary. 
However,  it  may  also  include  an 
individual,  institution  or  organization 
acting  on  behalf  of  an  unadministered 
estate,  provided  the  person  can  give  the 
Office  good  acquittance  (as  defined  in 
paragraph  (f)  of  this  section).  The 
following  persons  may  qualify  as  legal 
representative  for  purposes  of  this 
section,  provided  they  can  give  the 
Office  good  acquittance: 

(1)  A  person  who  qualifies  under  a 
State's  "small  estate"  statute;  or 

(2)  A  person  resident  in  a  foreign 
country  who  under  the  laws  and 
customs  of  that  country,  has  the  right  to 
receive  assets  of  the  estate;  or 

(3)  A  public  administrator;  or 

(4)  A  person  who  has  the  authority 
under  applicable  law  to  collect  the 
assets  of  the  estate  of  the  deceased 
beneficiary. 

(f)  Definition  of  "good  acquittance."  A 
person  is  considered  to  give  the  Office 
good  acquittance  when  payment  to  that 
person  will  release  the  Office  from 
further  liability  for  such  payment. 

§725346    Relation  to  provisions  for 
reductions  or  increases. 

The  amount  of  an  overpayment  or  an 
underpayment  is  the  di^rence  between 
the  amount  to  which  the  beneficiary 
was  actually  entitled  and  the  amount 
paid.  Overpayment  and  underpayment 
simultaneously  outstanding  against  the 
same  beneficiary  shall  first  be  adjusted 
against  one  another  before  adjustment 
pursuant  to  the  other  provisions  of  this 
subpart. 

§  725.547    Applicability  of  overpayment 
and  underpayment  provisions  to  operator 
or  carrier. 

(a)  The  provisions  of  this  subpart 
relating  to  overpayments  and 
underpayments  shall  be  applicable  to 
overpayments  and  underpajrments  made 
by  responsible  operators  or  their 
insurance  carriers,  as  appropriate. 

(b)  No  operator  or  carrier  may  recover, 
or  make  an  adjustment  of,  an 
overpayment  without  prior  application 
to,  and  approval  by,  the  Office  which 
shall  exercise  full  supervisory  authority 
over  the  recovery  or  adjustment  of  all 
overpayments. 

§  725.548    Procedures  applicable  to 
overfMyments  and  underpaynMnta. 

(a)  In  any  case  involving  either 
overpayments  or  underpa3mients,  the 
Office  may  take  any  necessary  action, 
and  district  directora  may  issue 
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appropriate  orders  to  protect  the  rights 
of  the  parties. 

(b)  Disputes  arising  out  of  orders  so 
issued  shall  be  resolved  by  the 
procediu^s  set  out  in  subpart  F  of  this 
part. 

Subpart  i— Enforcement  of  Liability; 
Reports 

§725.601    Enforcement  g«n*rally. 

(a)  The  Act,  together  with  certain 
incorporated  provisions  from  the 
Longshoremen's  and  Harbor  Workers' 
Compensation  Act,  contains  a  number 
of  provisions  which  subject  an  operator 
or  other  employer,  claimants  and  others 
to  penalties  for  feilure  to  comply  with 
certain  provisions  of  the  Act,  or  failure 
to  commence  and  continue  prompt 
periodic  payments  to  a  beneficiary. 

(b)  It  is  the  policy  and  intent  of  the 
Department  to  vigorously  enforce  the 
provisions  of  this  part  through  the  use 
of  the  remedies  provided  by  the  Act. 
Accordingly,  if  an  operator  refuses  to 
pay  benefits  with  respect  to  a  claim  for 
which  the  operator  has  been  adjudicated 
liable,  the  Director  shall  invoke  and 
execute  the  lien  on  the  property  of  the 
operator  as  described  in  §  725.603. 
Enforcement  of  this  lien  shall  be 
pursued  in  an  appropriate  U.S.  district 
court.  If  the  Director  determines  that  the 
remedy  provided  by  §  725.603  may  not 
be  sufficient  to  guarantee  the  continued 
compliance  with  the  terms  of  an  award 
or  awards  against  the  operator,  the 
Director  shall  In  addition  seek  an 
Injimctlon  In  the  U.S.  district  court  to 
prohibit  future  noncompliance  by  the 
operator  and  such  other  relief  as  the 
court  considers  appropriate  (see 

§  725.604).  If  an  operator  unlawfully 
suspends  or  terminates  the  payment  of 
benefits  to  a  claimant,  the  district 
director  shall  declare  the  award  In 
defoult  and  proceed  in  accordance  with 
§  725.605.  In  all  cases  payments  In 
addition  to  compensation  (see 
§  725.607)  and  interest  (see  §  725.608) 
shall  be  sought  by  the  Director  or 
awarded  by  the  district  director. 

(c)  In  certain  Instances  the  remedies 
provided  by  the  Act  are  concurrent;  that 
is,  more  than  one  remedy  might  be 
appropriate  in  any  given  case.  In  such 

a  case,  the  Director  shall  select  the 
remedy  or  remedies  appropriate  for  the 
enforcement  action.  In  making  this 
selection,  the  Director  shall  consider  the 
best  interests  of  the  claimant  as  well  as 
those  of  the  fund. 

f  725.602    Reimbursement  of  the  fund. 

(a)  In  any  case  in  which  the  fund  has 
paid  benefits,  including  medical 
benefits,  on  behalf  of  an  operator  or 
other  employer  which  is  determined 


liable  therefore,  or  liable  for  a  part 
thereof,  such  operator  or  other  employer 
shall  simultaneously  with  the  first 
payment  of  benefits  made  to  the     , 
beneficiary,  reimburse  the  fund  (with 
interest)  for  the  full  amount  of  all 
benefit  payments  made  by  the  fund  with 
respect  to  the  claim. 

(b)  In  any  case  where  benefit 
payments  have  been  made  by  the  fund, 
the  fund  shall  be  subrogated  to  the 
rights  of  the  beneficiary.  The  Secretary 
of  Labor  may,  as  appropriate,  exercise 
such  subrogation  rights. 

§  725.603    Payments  by  the  fund  on  behalf 
of  an  operator;  liens. 

(a)  If  an  amount  is  paid  out  of  the 
fund  to  an  individual  entitled  to 
benefits  under  this  part  or  part  727  of 
this  subchapter  (see  §  725. 4(d])  on 
behalf  of  an  operator  or  other  employer 
which  is  or  was  required  to  pay  or 
secure  the  payment  of  all  or  a  portion 
of  such  amount  (see  §  725.522),  the 
operator  or  other  employer  shall  be 
liable  to  the  United  States  for  repa)nnent 
to  the  fund  of  the  amount  of  benefits 
properly  attributable  to  such  operator  or 
other  employer. 

(b)  If  an  operator  or  other  employer 
liable  to  the  fund  refuses  to  pay,  after 
demand,  the  amount  of  such  liability, 
there  shall  be  a  lien  in  favor  of  the 
United  States  upon  all  property  and 
rights  to  property,  whether  real  or 
personal,  belonging  to  such  operator  or 
other  employer.  The  lien  arises  on  the 
date  on  which  such  liability  is  finally 
determined,  and  continues  until  it  is 
satisfied  or  becomes  unenforceable  by 
reason  of  lapse  of  time,  (c)(1)  Except  as 
otherwise  provided  under  this  section, 
the  priority  of  the  lien  shall  be 
determined  in  the  same  manner  as 
under  section  6323  of  the  bitemal 
Revenue  Code  (26  U.S.C). 

(2)  In  the  case  of  a  bankruptcy  or 
Insolvency  proceeding,  the  lien  Imposed 
under  this  section  shedl  be  treated  in  the 
same  manner  as  a  lien  for  taxes  due  and 
owing  to  the  United  States  for  purposes 
of  the  Bankruptcy  Act  or  section  3466 
of  the  Revised  Statutes  (31  U.S.C.  191). 

(3)  For  purposes  of  applying  section 
6323(a)  of  the  Internal  Revenue  Code 
(26  U.S.C.)  to  determine  the  priority 
between  the  lien  imposed  xmder  this 
section  and  the  Federal  tax  lien,  each 
lien  shall  be  treated  as  a  judgment  lien 
arising  as  of  the  time  notice  of  such  lien 
is  filed. 

(4)  For  purposes  of  the  section,  notice 
of  the  lien  Imposed  hereimder  shall  be 
filed-ln  the  same  manner  as  under 
section  6323(f)  (disregarding  paragraph 
(4)  thereof)  and  (g)  of  the  Internal 
Revenue  Code  (26  U.S.C). 


(5)  In  any  case  where  there  has  been 
a  refusal  or  neglect  to'pay  the  liability 
imposed  under  this  section,  the 
Secretary  of  Labor  may  bring  a  civil 
action  in  a  district  court  of  the  United 
States  to  enforce  the  lien  of  the  United 
States  under  this  section  with  respect  to 
such  liability  or  to  subject  any  property, 
of  whatever  nature,  of  the  operator,  or 
in  which  it  has  any  right,  title,  or 
interest,  to  the  payment  of  such  liability. 

(6)  The  liablhty  imposed  by  this 
paragraph  may  be  collected  at  a 
proceeding  in  court  if  the  proceeding  is 
commenced  within  6  years  after  the  date 
upon  which  the  liability  was  finally 
determined,  or  prior  to  the  expiration  of 
any  period  for  collection  agreed  upon  In 
writing  by  the  operator  and  the  United 
States  before  the  expiration  of  such  6- 
year  period.  This  period  of  limitation 
shall  be  suspended  for  any  period 
during  which  the  assets  of  Uie  operator 
are  In  the  custody  or  control  of  any 
court  of  the  United  States,  or  of  any 
State,  or  the  District  of  Columbia,  and 
for  6  months  thereafter,  and  for  any 
period  during  which  the  operator  is 
outside  the  United  States  if  such  period 
of  absence  is  for  a  continuous  period  of 
at  least  6  months. 

§  725.604    Enforcement  of  final  awards. 
Notwithstanding  the  provisions  of 
§  725.603,  if  an  operator  or  other 
employer  or  its  officers  or  agents  fails  to 
comply  with  an  order  awarding  benefits 
that  has  become  final,  any  beneficiary  of 
such  award  or  the  district  director  may 
apply  for  the  enforcement  of  the  order 
to  the  Federal  district  court  for  the 
judicial  district  in  which  the  injury 
occurred  (or  to  the  U.S.  District  Court 
for  the  District  of  Columbia  if  the  Injury 
occurred  in  the  District).  If  the  court 
determines  that  the  order  was  made  and 
served  in  accordance  with  law,  and  that 
such  operator  or  other  employer  or  its 
officers  or  agents  have  failed  to  comply 
therewith,  the  court  shall  enforce 
obedience  to  the  order  by  writ  of 
injunction  or  by  other  proper  process, 
mandatory  or  otherwise,  to  enjoin  upon 
such  operator  or  other  employer  and  its 
officers  or  agents  compliance  with  the 
order. 

§725.605    Defaults. 

(a)  Except  as  is  otherwise  provided  In 
this  part,  no  suspension,  termination  or 
other  failure  to  pay  benefits  awarded  to 
a  claimant  is  permitted.  If  an  employer 
found  liable  for  the  payment  of  such 
benefits  fails  to  make  such  payments 
within  30  days  after  any  date  on  which 
such  benefits  are  due  and  payable,  the 
person  to  whom  such  benefits  are 
payable  may,  within  one  year  after  such 
default,  make  application  to  the  district 
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director  for  a  supplementary  order 
declaring  the  amount  of  the  default. 

(b)  If  after  investigation,  notice  and 
hearing  as  provided  in  subparts  E  and 
F  of  this  part,  a  default  is  found,  the 
district  director  or  the  adnunistrative 
law  judge,  if  a  hearing  is  requested, 
shall  issue  a  supplementary  order 
declaring  the  amount  of  the  default,  if 
any.  In  cases  where  a  liunp-svun  award 
has  been  made,  if  the  pajrment  in 
default  is  an  installment,  the  district 
director  or  administrative  law  judge, 
may,  in  his  or  her  discretion,  declare  the 
whole  of  the  award  as  the  amount  in 
default.  The  applicant  may  file  a 
certified  copy  of  such  supplementary 
order  with  the  clerk  of  the  Federal 
district  court  for  the  judicial  district  in 
which  the  operator  has  its  principal 
place  of  business  or  maintains  an  office 
or  for  the  judicial  district  in  which  the 
injiiry  occurred.  In  case  such  principal 
place  of  business  or  office  is  in  the 
District  of  Coliunbia,  a  copy  of  such 
supplementary  order  may  be  filed  with 
the  clerk  of  the  U.S.  District  Court  for 
the  District  of  Columbia.  Such 
supplementary  order  shall  be  final  and 
the  court  shall,  upon  the  filing  of  the 
copy,  enter  judgment  for  the  amount 
declared  in  default  by  the 
supplementary  order  if  such 
supplementary  order  is  in  accordance 
with  law.  Review  of  the  judgment  may 
be  had  as  in  civil  smts  for  damages  at 
common  law.  Final  proceedings  to 
execute  the  judgment  may  be  had  by 
writ  of  execution  in  the  form  used  by 
the  court  in  suits  at  common  law  in 
actions  of  assumpsit.  No  fee  shall  be 
required  for  filing  the  supplementary 
order  nor  for  entry  of  judgment  thereon, 
and  the  applicant  shall  not  be  liable  for 
costs  in  a  proceeding  for  review  of  the 
judgment  imless  the  covai  shall 
otherwise  direct.  The  court  shall  modify 
such  judgment  to  conform  to  any  later 
benefits  order  upon  presentation  of  a 
certffied  copy  thereof  to  the  court. 

(c)  In  cases  where  judgment  cannot  be 
satisfied  by  reason  of  the  employer's 
insolvency  or  other  circumstances 
precluding  payment,  the  district 
director  shall  make  payment  from  the 
fund,  and  in  addition,  provide  any 
necessary  medical,  surgical,  and  other 
treatment  required  by  subpart  J  of  this 
part.  A  defaidting  employer  shall  be 
liable  to  the  fund  for  pajmient  of  the 
amounts  paid  by  the  fund  imder  this 
section;  and  for  the  purpose  of  enforcing 
this  liability,  the  fund  shall  be 
subrogated  to  all  the  rights  of  the  person 
receiving  such  payments  or  benefits. 


§725.606    Security  for  the  fMymwit  Of 
benefits. 

(a)  Following  the  issuance  of  an 
effective  order  by  a  district  director  (see 
§  725.418),  administrative  law  judge  (see 
§  725.479),  Benefits  Review  Board,  or 
court  that  requires  the  payment  of 
benefits  by  an  operator  that  has  failed  to 
sectue  the  payment  of  benefits  in 
accordance  with  section  423  of  the  Act 
and  §  726.4  of  this  subchapter,  or  by  a 
coal  mine-construction  or  transportation 
employer,  the  Director  may  request  that 
the  operator  secure  the  payment  of  all 
benefits  ultimately  payable  on  the 
claim.  Such  operator  or  other  employer 
shall  thereafter  immediately  secure  die 
payment  of  benefits  in  accordance  with 
the  provisions  of  this  section,  and 
provide  proof  of  such  security  to  the 
Director.  Such  seciuity  may  take  the 
form  of  an  indemnity  bond,  a  deposit  of 
cash  or  negotiable  securities  in 
compliance  with  §§  726.106(c)  and 
726.107  of  this  subchapter,  or  any  other 
form  acceptable  to  the  Director. 

(b)  The  amount  of  security  initially 
required  by  this  section  shall  be 
determined  as  follows: 

(1)  In  a  case  involving  an  operator 
subject  to  section  423  of  the  Act  and 

§  726.4  of  this  subchapter,  the  amoimt  of 
the  seouity  shall  not  be  less  than 
$175,000,  and  may  be  a  higher  amoimt 
as  determined  by  the  Director,  taking 
into  accoimt  the  life  expectancies  of  the 
claimant  and  any  dependents  using  the 
most  recent  life  expectancy  tables 
published  by  the  Social  Security 
Administration;  or 

(2)  In  a  case  involving  a  coal  mine 
construction  or  transportation  employer, 
the  amoimt  of  the  security  shall  be 
determined  by  the  Dire<7tor,  taking  into 
accoimt  the  life  expectancies  of  the 
claimant  and  any  dependents  using  the 
most  recent  life  expectancy  tables 
published  by  the  Social  Security 
Administration. 

(c)  If  the  operator  or  other  employer 
fails  to  provide  proof  of  such  security  to 
the  Director  within  30  days  of  its  receipt 
of  the  Director's  request  to  secure  the 
payment  of  benefits  issued  under 
paragraph  (a)  of  this  section,  the 
appropriate  adjudication  officer  shall 
issue  an  order  requiring  the  operator  or 
other  employer  to  make  a  deposit  of 
negotiable  securities  with  a  Federal 
Reserve  Bank  in  the  amount  required  by 
paragraph  (b).  Such  securities  shall 
comply  with  the  requirements  of 
sections  726.106(c)  and  726.107  of  this 
subchapter.  In  a  case  in  which  the 
effective  order  was  issued  by  a  district 
director,  the  district  director  shall  be 
considered  the  appropriate  adjudication 
officer.  In  any  other  case,  the 
administrative  law  judge  who  issued  the 


most  recent  decision  in  the  case,  or  such 
other  administrative  law  judge  as  the 
Chief  Administrative  Law  Judge  shall 
designate,  shall  be  considered  the 
appropriate  adjudication  officer,  and 
shall  issue  an  order  under  this 
paragraph  on  motion  of  the  Director. 
The  administrative  law  judge  shall  have 
jurisdiction  to  issue  an  order  under  this 
paragraph  notwithstanding  the 
pendency  of  an  appeal  of  the  award  of 
benefits  with  the  Benefits  Review  Board 
or  court. 

(d)  An  order  issued  under  this  section 
shall  be  considered  effective  when 
issued.  Disputes  regarding  such  orders 
shall  be  resolved  in  accordance  with 
subpart  F  of  this  part. 

(e)  Notwithstanding  any  further 
review  of  the  order  in  accordance  with 
subpart  F  of  this  part,  if  an  operator  or 
other  employer  subject  to  an  order 
issued  imder  this  section  fails  to  comply 
with  such  order,  the  appropriate 
adjudication  officer  shall  certify  such 
non-compliance  to  the  appropriate 
United  States  district  court  in 
accordance  with  §  725.351(c). 

(f)  Security  posted  in  accordance  with 
this  section  may  be  used  to  make 
payment  of  benefits  that  become  due 
with  respect  to  the  claim  in  accordance 
with  §  725.502.  In  the  event  that  either 
the  order  awarding  compensation  or  the 
order  issued  imder  this  section  is 
vacated  or  reversed,  the  operator  or 
other  employer  may  apply  to  the 
appropriate  adjudication  officer  for  an 
order  authorizing  the  return  of  any 
amounts  deposited  with  the  United 
States  Treasurer  and  not  yet  disbursed, 
and  such  application  shall  be  granted.  If 
at  any  time  the  Director  determines  that 
additional  security  is  required  beyond 
that  initially  required  by  paragraph  (b) 
of  this  section,  he  may  request  the 
operator  or  other  employer  to  increase 
the  amoimt.  Such  request  shaU  be 
treated  as  if  it  were  issued  under 
paragraph  (a)  of  this  section. 

(g)  If  a  coal  mine  construction  or 
transportation  employer  foils  to  comply 
with  an  order  issued  under  paragraph 
(c),  and  such  employer  is  a  corporation, 
the  provisions  of  §  725.609  shall  be 
applicable  to  the  president,  secretary, 
and  treasurer  of  such  employer. 

S  725.607    Payments  in  addMon  to 
compensation. 

(a)  If  any  benefits  payable  under  the 
terms  of  an  award  by  a  district  director 
(§  725.419(d)),  a  decision  and  order  filed 
and  served  by  an  administrative  law 
judge  (§  725.478),  or  a  decision  filed  by 
the  Board  or  a  U.S.  court  of  appeals,  are 
not  paid  by  an  operator  or  other 
employer  ordered  to  make  such 
payments  within  10  days  after  such 
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payments  become  due,  there  shall  be 
added  to  such  unpaid  benefits  an 
amoimt  equal  to  20  percent  thereof, 
which  shadl  be  paid  to  the  claimant  at 
the  same  time  as,  but  in  addition  to, 
such  benefits,  unless  review  of  the  order 
making  such  award  is  sought  as 
provided  in  section  21  of  the  LHWCA 
and  an  order  staying  payments  has  been 
issued. 

Cb)  If,  on  account  of  an  operator's  or 
other  employer's  failure  to  pay  benefits 
as  provided  in  paragraph  (a)  of  this 
section,  benefit  payments  are  made  by 
the  fund,  the  eligible  claimant  shall 
nevertheless  be  entitled  to  receive  such 
additional  compensation  to  which  he  or 
she  may  be  eligible  under  paragraph  (a) 
of  this  section,  with  respect  to  all 
amounts  paid  by  the  fund  on  behalf  of 
such  operator  or  other  employer. 

(c)  The  fund  shall  not  be  liable  for 
payments  in  addition  to  compensation 
under  any  circumstances. 

f  725.608    Interest 

(a)(1)  In  any  case  in  which  an  operator 
fails  to  pay  benefits  that  are  due 
(§  725.502),  the  beneficiary  shall  also  be 
entitled  to  simple  annual  interest, 
computed  from  the  date  on  which  the 
benefits  were  due.  The  interest  shall  be 
computed  through  the  date  on  which 
the  operator  paid  the  benefits,  except 
that  the  beneficiary  shall  not  be  entitled 
to  interest  for  any  period  following  the 
date  on  which  the  beneficiary  received 
payment  of  any  benefits  from  the  fund 
pursuant  to  §  725.522. 

(2)  In  any  case  in  which  an  operator 
is  liable  for  the  payment  of  retroactive 
benefits,  the  beneficiary  shall  also  be 
entitled  to  simple  annual  interest  on 
such  benefits,  computed  from  30  days 
after  the  date  of  the  first  determination 
that  such  an  award  should  be  made.  The 
first  determination  that  such  an  award 
should  be  made  may  be  a  district 
director's  initial  determination  of 
entitlement,  an  award  made  by  an 
administrative  law  judge  or  a  decision 
by  the  Board  or  a  court,  whichever  is  the 
first  such  determination  of  entitlement 
made  upon  the  claim. 

(3)  In  any  case  in  which  an  operator 
is  liable  for  the  payment  of  additional 
compensation  (§  725.607),  the 
beneficiary  shall  also  be  entitled  to 
simple  annual  interest  computed  from 
the  date  upon  which  the  beneficiary's 
right  to  additional  compensation  first 
arose. 

(4)  In  any  case  in  which  an  operator 
is  liable  for  the  payment  of  medical 
benefits,  the  beneficiary  or  medical 
provider  to  whom  such  benefits  are 
owed  shall  also  be  entitled  to  simple 
annual  interest,  computed  from  the  date 
upon  which  the  services  were  rendered, 


or  from  30  days  after  the  date  of  the  first 
determination  that  the  miner  is 
generally  entitled  to  medical  benefits, 
whichever  is  later.  The  first 
determination  that  the  miner  is 
generally  entitled  to  medical  benefits 
may  be  a  district  director's  initial 
determination  of  entitlement,  an  award 
made  by  an  administrative  law  judge  or 
a  decision  by  the  Board  or  a  court, 
whichever  is  the  first  such 
determination  of  general  entitlement 
made  upon  the  claim.  The  interest  shall 
be  computed  through  the  date  on  which 
the  operator  paid  the  benefits,  except 
that  the  beneficiary  shall  not  be  entitled 
to  interest  for  any  period  following  the 
date  on  which  the  beneficiary  received 
payment  of  any  benefits  from  the  fund 
pursuant  to  §  725.522  or  subpart  I  of  this 
part. 

(b)  If  an  operator  or  other  employer 
fails  or  refuses  to  pay  any  or  all  benefits 
due  pursuant  to  an  award  of  benefits  or 
an  initial  determination  of  eligibihty 
made  by  the  district  director  and  the 
fund  undertakes  such  payments,  such 
operator  or  other  employer  shall  be 
liable  to  the  fund  for  simple  annual 
interest  on  all  payments  made  by  the 
fund  for  which  such  operator  is 
determined  liable,  computed  frt)m  the 
first  date  on  which  such  benefits  are 
paid  by  the  fund,  in  addition  to  such 
operator's  liability  to  the  fund,  as  is 
otherwise  provided  in  this  part.  Interest 
payments  owed  pursuant  to  this 
paragraph  shall  be  paid  directly  to  the 
fund. 

(c)  In  any  case  in  which  an  operator 
is  liable  for  the  payment  of  an  attorney's 
fee  pursuant  to  §  725.367,  and  the 
attorney's  fee  is  payable  because  the 
award  of  benefits  has  become  final,  the 
attorney  shall  also  be  entitled  to  simple 
annual  interest,  computed  from  the  date 
on  which  the  attorney's  fee  was 
awarded.  The  interest  shall  be 
computed  through  the  date  on  which 
the  operator  paid  the  attorney's  fee. 

(d)  The  rates  of  interest  applicable  to 
paragraphs  (a),  (b),  and  (c)  of  this 
section  shall  be  computed  as  follows: 

(1)  For  all  amounts  outstanding  prior 
to  January  1, 1982,  the  rate  shall  be  6% 
simple  annual  interest; 

(2)  For  all  amounts  outstanding  for 
any  period  during  calendar  year  1982, 
the  rate  shall  be  15%  simple  annual 
interest;  and 

(3)  For  all  amounts  outstanding 
during  any  period  after  calendar  year 
1982,  the  rate  shall  be  simple  annual 
interest  at  the  rate  established  by  section 
6621  of  the  Internal  Revenue  Code  (26 
U.S.C.)  which  is  in  effect  for  such 
period. 

(e)  The  fund  shall  not  be  liable  for  the 
payment  of  interest  under  any 


cinnmistances,  other  than  the  payment 
of  interest  on  advances  from  the  United 
States  Treasury  as  provided  by  section 
9501(c)  of  the  Internal  Revenue  Code 
(26  U.S.C.). 

S  725.609    Enforcement  against  other 
persons. 

In  any  case  in  which  an  award  of 
benefits  creates  obligations  on  the  part 
of  an  operator  or  insurer  that  may  be 
enforced  imder  the  provisions  of  this 
subpart,  such  obligations  may  also  be 
enforced,  in  the  discretion  of  the 
Secretary  or  district  director,  as  follows: 

(a)  In  a  case  in  which  the  operator  is 
a  sole  proprietorship  or  partnership, 
against  any  person  who  owned,  or  was 
a  partner  in,  such  operator  during  any 
period  commencing  on  or  after  the  date 
on  which  the  miner  was  last  employed 
by  the  operator; 

(b)  In  a  case  in  which  the  operator  is 
a  corporation  that  failed  to  seciu«  its 
liability  for  benefits  in  accordance  with 
section  423  of  the  Act  and  §  726.4  of  this 
subchapter,  and  the  operator  has  not 
secm-ed  its  liability  for  the  claim  in 
accordance  with  §  725.606,  against  any 
person  who  served  as  the  president, 
secretary,  or  treasurer  of  such 
corporation  diuing  any  period 
commencing  on  or  after  the  date  on 
which  the  miner  was  last  employed  by 
the  operator; 

(c)  In  a  case  in  which  the  operator  is 
no  longer  capable  of  assuming  its 
liability  for  the  pa)rment  of  benefits 

(§  725.494(e)),  against  any  operator 
which  became  a  successor  operator  with 
respect  to  the  liable  operator  (§  725.492) 
after  the  date  on  which  the  claim  was 
filed,  begiiming  with  the  most  recent 
such  successor  operator; 

(d)  In  a  case  in  which  the  operator  is 
no  longer  capable  of  assuming  its 
liability  for  the  payment  of  benefits 

(§  725.494(e)),  and  such  operator  was  a 
subsidiary  of  a  parent  company  or  a 
product  of  a  joint  vent\u«,  or  was 
substantially  owned  or  controlled  by 
another  business  entity,  against  such 
parent  entity,  any  member  of  such  joint 
venture,  or  such  controlling  business 
entity;  or 

(e)  Against  any  other  person  who  has 
assumed  or  succeeded  to  the  obligations 
of  the  operator  or  insiu^r  by  operation 
of  any  state  or  federal  law,  or  by  any 
other  means. 

§  725:620    Failure  to  secure  benefits:  other 
penalties. 

(a)  If  an  operator  fails  to  discharge  its 
insurance  obligations  under  the  Act,  the 
provisions  of  subpart  D  of  part  726  of 
this  subchapter  shall  apply. 

(b)  Any  employer  who  knowingly 
transfers,  sells,  encumbers,  assigns,  or  in 
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any  manner  disposes  of,  conceals, 
secrets,  or  destroys  any  property 
belonging  to  such  employer,  after  one  of 
its  employees  has  been  injured  within 
the  piuview  of  the  Act,  and  with  intent 
to  avoid  the  payment  of  benefits  under 
the  Act  to  such  miner  or  his  or  her 
dependents,  shall  be  guilty  of  a 
misdemeanor  and,  upon  conviction 
thereof,  shall  be  pimished  by  a  fine  of 
not  more  than  $1,000,  or  by 
imprisonment  for  not  more  than  one 
year,  or  by  both.  In  any  case  where  such 
employer  is  a  corporation,  the  president, 
secretary,  and  treasurer  thereof  shall  be 
also  severally  liable  for  such  penalty  or 
imprisonment  as  well  as  jointly  liable 
with  such  corporation  for  such  fine. 

(c)  No  agreement  by  a  miner  to  pay 
any  portion  of  a  premium  paid  to  a 
carrier  by  such  miner's  employer  or  to 
contribute  to  a  benefit  fund  or 
department  maintained  by  such 
employer  for  the  piupose  of  providing 
benefits  or  medical  services  and 
supplies  as  required  by  this  part  shall  be 
valid;  and  any  employer  who  makes  a 
deduction  for  such  purpose  from  the 
pay  of  a  miner  entitled  to  benefits  under 
the  Act  shall  be  guilty  of  a  misdemeanor 
and  upon  conviction  thereof  shall  be 
piinished  by  a  fine  of  not  more  than 
$1,000. 

(d)  No  agreement  by  a  miner  to  waive 
his  or  her  right  to  benefits  imder  the  Act 
and  the  provisions  of  this  part  shdl  be 
valid. 

(e)  This  section  shall  not  affect  any 
other  liability  of  the  employer  under 
this  part. 

f72S.621    Report*. 

(a)  Upon  making  the  first  payment  of 
benefits  and  upon  suspension, 
reduction,  or  increase  of  payments,  the 
operator  or  other  employer  responsible 
for  making  payments  shall  immediately 
notify  the  district  director  of  the  action 
taken,  in  accordance  with  a  form 
prescribed  by  the  Office. 

(b)  Within  16  days  after  final  payment 
of  benefits  has  been  made  by  an 
employer,  such  epiployer  shall  so  notify 
the  district  director,  in  accordance  with 
a  form  prescribed  by  the  Office,  stating 
that  such  final  payment,  has  been  made, 
the  total  amount  of  benefits  paid,  the 
name  of  the  beneficiary,  and  such  other 
information  as  the  Office  deems 
pertinent. 

(c)  The  Director  may  from  time  to 
time  prescribe  such  additional  reports  to 
be  made  by  operators,  other  employers, 
or  carriers  as  the  Director  may  consider 
necessary  for  the  efficient 
administration  of  the  Act. 

(d)  Any  employer  who  fails  or  refuses 
to  file  any  report  required  of  such 
employer  under  this  section  shall  be 


subject  to  a  civil  penalty  not  to  exceed 
$500  for  each  failure  or  refusal,  which 
penalty  shall  be  determined  in 
accordance  with  the  procedures  set 
forth  in  subpart  D  of  part  726  of  this 
subchapter,  as  appropriate.  The 
maximiun  penalty  applicable  to  any 
violation  of  this  paragraph  that  takes 
place  after  [effective  date  of  the  final 
rule]  shall  be  $550. 

(e)  No  request  for  information  or 
response  to  such  request  shall  be 
considered  a  report  for  purposes  of  this 
section  or  the  Act,  unless  it  is  so 
designated  by  the  Director  or  by  this 
section. 

Subpart  J — Medical  Benefits  and 
Vocational  Rehabilitation 

f  725.701    Availability  of  nradlcal  benefits. 

(a)  A  miner  who  is  determined  to  be 
eligible  for  benefits  under  this  part  or 
part  727  of  this  subchapter  (see 

§  725.4(d))  is  entitled  to  medical 
benefits  as  set  forth  in  this  subpart  as  of 
the  date  of  his  or  her  claim,  but  in  no 
event  before  January  1, 1974.  No 
medical  benefits  shall  be  provided  to 
the  siuvivor  or  dependent  of  a  miner 
imder  this  part. 

(b)  A  responsible  operator,  other 
employer,  or  where  there  is  neither,  the 
fund,  shall  furnish  a  miner  entitled  to 
benefits  under  this  part  with  such 
medical,  surgical,  and  other  attendance 
and  treatment,  nursing  and  hospital 
services,  medicine  and  apparatus,  and 
any  other  medical  service  or  supply,  for 
sxich  periods  as  the  nature  of  tl^  miner's 
pneiunoconiosis  and  disability  reauires. 

(c)  The  medical  benefits  referred  to  in 
paragraphs  (a)  and  (b)  of  this  section 
shall  include  palliative  measures  useful 
only  to  prevent  pain  or  discomfort 
associated  with  the  miner's 
pneiunoconiosis  or  attendant  disability. 

(d)  The  costs  recoverable  under  this 
subpart  shall  include  the  reasonable 
cost  of  travel  necessary  for  medical 
treatment  (to  be  determined  in 
accordance  with  prevailing  United 
States  government  mileage  rates)  and 
the  reasonable  documented  cost  to  the 
miner  or  medical  provider  incurred  in 
communicating  with  the  employer, 
carrier,  or  district  director  on  matters 
connected  with  medical  benefits. 

(e)  If  a  miner  receives  a  medical 
service  or  supply,  as  described  in  this 
section,  for  any  pulmonary  disorder, 
there  shall  be  a  rebuttable  presumption 
that  the  disorder  is  caused  or  aggravated 
by  the  miner's  pneumoconiosis.  The 
party  liable  for  the  payment  of  benefits 
may  rebut  the  presumption  by 
producing  credible  evidence  that  the 
medical  service  or  supply  provided  was 
not  for  a  covered  pulmonary  disorder  as 


defined  in  §  718.201  of  this  subchapter, 
or  was  beyond  that  necessary  to 
effectively  treat  a  covered  disorder,  or 
was  not  for  a  pulmonary  disorder  at  all. 

(f)  Evidence  that  the  miner  does  not 
have  pneiunoconiosis  or  is  not  totally 
disabled  by  pneumoconiosis  arising  out 
of  coal  mine  employment  is  insufficient 
to  defeat  a  request  for  coverage  of  any 
medical  service  or  supply  under  this 
subpart.  In  determining  whether  the 
treatment  is  compensable,  the  opinion 
of  the  miner's  treating  physician  may  be 
entitled  to  controlling  weight  pursuant 
to  §  718.104(d).  A  finding  that  a  medical 
service  or  supply  is  not  covered  under 
this  subpart  shall  not  otherwise  affect 
the  miner's  entitlement  to  benefits. 

1 725.702    Claims  for  medical  benefits  only 
under  section  1 1  ,of  the  Reform  Act. 

(a)  Section  11  of  the  Reform  Act 
directs  the  Secretary  of  Health, 
Education  and  Welfare  to  notify  each 
miner  receiving  benefits  under  part  B  of 
title  IV  of  the  Act  that  he  or  she  may  file 
a  claim  for  medical  treatment  benefits 
described  in  this  subpart.  Section 
725.308(b)  provides  that  a  claim  for 
medical  treatment  benefits  shall  be  filed 
on  or  before  December  31, 1980,  unless 
the  period  is  enlarged  for  good  cause 
shown.  This  section  sets  forth  the  rules 
governing  the  processing,  adjudication, 
and  pa)mient  of  claims  filed  under 
section  11. 

(b)  (1)  A  claim  filed  pursuant  to  the 
notice  described  in  paragraph  (a)  of  this 
section  shall  be  considered  a  claim  for 
medical  benefits  only,  and  shall  be  filed, 
processed,  and  adjudicated  in 
accordance  with  the  provisions  of  this 
part,  except  as  provided  in  this  section. 
While  a  claim  for  medical  benefits  must 
be  treated  as  any  other  claim  filed  under 
part  C  of  title  IV  of  the  Act,  the 
Department  shall  accept  the  Social 
Security  Administration's  finding  of 
entitlement  as  its  initial  determination. 

(2)  In  the  case  of  a  part  B  beneficiary 
whose  coal  mine  employment 
terminated  before  January  1, 1970,  the 
Secretary  shall  make  an  immediate 
award  of  medical  benefits.  Where  the 
part  B  beneficiary's  coal  mine 
employment  terminated  on  or  after 
January  1, 1970,  the  Secretary  shall 
inunediately  authorize  the  pa)rment  of 
medical  benefits  and  thereafter  inform 
the  responsible  operator,  if  any,  of  the 
operator's  right  to  contest  the  claimant's 
entitlement  for  medical  benefits. 

(c)  A  miner  on  whose  behalf  a  claim 
is  filed  under  this  section  (see 

§  725.301)  must  have  been  alive  on 
March  1, 1978,  in  order  for  the  claim  to 
be  considered. 

(d)  The  criteria  contained  in  subpart 
C  of  part  727  of  this  subchapter  (see 
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§  725.4(d))  are  applicable  to  claims  for 
medical  benefits  filed  under  this 
section. 

(e)  No  determination  made  with 
respect  to  a  claim  filed  under  this 
section  shall  affect  any  determination 
previously  made  by  the  Social  Security 
Administration.  The  Social  Secxuity 
Administration  may,  however,  reopen  a 
previously  approved  claim  if  the 
conditions  set  forth  in  §  410.672(c)  of 
this  chapter  are  present.  These 
conditions  are  generaUy  limited  to  fraud 
or  concealment. 

(f)  If  medical  benefits  are  awarded 
under  this  section,  such  benefits  shall 
be  payable  by  a  responsible  coal  mine 
operator  (see  subpart  G  of  this  part),  if 
the  miner's  last  employment  occurred 
on  or  after  January  1, 1970,  and  in  all 
other  cases  by  the  fund.  An  operator 
which  may  be  required  to  provide 
medical  treatment  benefits  to  a  miner 
imder  this  section  shall  have  the  right 
to  participate  in  the  adjudication  of  the 
claim  as  is  otherwise  provided  in  this 
part. 

(g)  Any  miner  whose  coal  mine 
employment  terminated  after  January  1, 
1970,  may  be  required  to  submit  to  a 
medical  examination  requested  by  an 
identified  operator.  The  unreasonable 
refusal  to  submit  to  such  an 
examination  shall  have  the  same 
consequences  as  are  provided  under 

§  725.414. 

(h)  If  a  miner  is  determined  eligible 
for  medical  benefits  in  accordance  with 
this  section,  such  benefits  shall  be 
provided  from  the  date  of  filing,  except 
that  such  benefits  may  also  include 
payments  for  any  unreimbiused  medical 
treatment  costs  incurred  personally  by 
such  miner  during  the  period  from 
January  1, 1974,  to  the  date  of  filing 
which  are  attributable  to  medical  care 
required  as  a  result  of  the  miner's  total 
disability  due  to  pneumoconiosis.  No 
reimbursement  for  health  insurance 
premiimis,  taxes  attributable  to  any 
public  health  insurance  coverage,  or 
other  deduction  or  pa)nnents  made  for 
the  purpose  of  securing  third  party 
liability  for  medical  care  costs  is 
authorized  by  this  section.  If  a  miner 
seeks  reimbursement  for  medical  care 
costs  personally  incurred  before  the 
filing  of  a  claim  under  this  section,  the 
district  director  shall  require 
documented  proof  of  the  nature  of  the 
medical  service  provided,  the  identity  of 
the  medical  provider,  the  cost  of  the 
service,  and  the  fact  that  the  cost  was 
paid  by  the  miner,  before 
reimbursement  for  such  cost  may  be 
awarded. 


§725.703    Physician  defined. 

The  term  "physician"  includes  only 
doctors  of  medicine  (MD)  and 
osteopathic  practitioners  within  the 
scope  of  their  practices  as  defined  by 
State  law.  No  treatment  or  medical 
services  performed  by  any  other 
practitioner  of  the  healing  arts  is 
authorized  by  this  part,  unless  such 
treatment  or  service  is  authorized  and 
supervised  both  by  a  physician  as 
defined  in  this  section  and  the  district 
director. 

§  725.704    Notification  of  right  to  medical 
benefits;  authorization  of  treatment. 

(a)  Upon  notification  to  a  miner  of 
such  miner's  entitlement  to  benefits,  the 
Office  shall  provide  the  miner  with  a 
list  of  authorized  treating  physicians 
and  medical  facilities  in  the  area  of  the 
miner's  residence.  The  miner  may  select 
a  physician  itova  this  list  or  may  select 
another  physician  with  approval  of  the 
Office.  Where  emergency  services  are 
necessary  and  appropriate, 
authorization  by  the  Office  shall  not  be 
required. 

(b)  The  Office  may,  on  its  own 
initiative,  or  at  the  request  of  a 
responsible  operator,  order  a  change  of 
physicians  or  facilities,  but  only  where 
it  has  been  determined  that  the  change 
is  desirable  or  necessary  in  the  best 
interest  of  the  miner.  The  miner  may 
change  physicians  or  facilities  subject  to 
the  approval  of  the  Office. 

(c)  If  adequate  treatment  cannot  be 
obtained  in  the  area  of  the  claimant's 
residence,  the  Office  may  authorize  the 
use  of  physicians  or  medical  facilities 
outside  such  area  as  well  as 
reimbursement  for  travel  expenses  and 
overnight  accommodations. 

S  725.705    Arrangamants  for  madlcal  cars. 

(a)  Operator  liability.  If  an  operator 
has  been  determined  liable  for  the 
payment  of  benefits  to  a  miner,  the 
Office  shall  notify  such  operator  or 
insurer  of  the  names,  addresses,  and 
telephone  numbers  of  the  authorized 
providers  of  medical  benefits  chosen  by 
an  entitled  miner,  and  shall  require  the 
operator  or  insurer  to: 

(1)  Notify  the  miner  and  the  providers 
chosen  that  such  operator  will  be 
responsible  for  the  cost  of  medical 
services  provided  to  the  miner  on 
account  of  the  miner's  total  disability 
due  to  pneumoconiosis; 

(2)  Designate  a  person  or  persons  with 
decisionmaking  authority  with  whom 
the  Office,  the  miner  and  authorized 
providers  may  commimicate  on  matters 
involving  medical  benefits  provided 
under  this  subpart  and  notify  the  Office, 
miner  and  providers  of  such 
designation; 


(3)  Make  arrangements  for  the  direct 
reimbursement  of  providers  for  their 
services. 

(b)  Fund  liability.  If  there  is  no 
operator  found  liable  for  the  payment  of 
benefits,  the  Office  shall  make  necessary 
arrangements  to  provide  medical  care  to 
the  miner,  notify  the  miner  and  medical 
care  facility  selected  of  the  liability  of 
the  fund,  designate  a  person  or  persons 
with  whom  the  miner  or  provider  may 
communicate  on  matters  relating  to 
medical  care,  and  make  arrangements 
for  the  direct  reimbursement  of  the 
medical  provider. 


§725.706 
servlcss. 


Authorization  to  provide  medical 


(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  medical  services  from 
an  authorized  provider  which  are 
payable  under  §  725.701  shall  not 
require  prior  approval  of  the  Office  or 
the  responsible  operator. 

(b)  Except  where  emergency  treatment 
is  required,  prior  approval  of  the  Office 
or  the  responsible  operator  shall  be 
obtained  before  any  hospitalization  or 
surgery,  or  before  ordering  an  apparatus 
for  treatment  where  the  purchase  price 
exceeds  $300.  A  request  for  approval  of 
non-emei]gency  hospitalization  or 
siu^ery  shall  be  acted  upon 
expeditiously,  and  approval  or 
disapproval  will  be  given  by  telephone 
if  a  written  response  cannot  be  given 
within  7  days  following  the  request.  No 
employee  of  the  Department  of  Labor, 
other  than  a  district  director  or  the 
Chief,  Branch  of  Medical  Analysis  and 
Services,  DCMWC,  is  authorized  to 
approve  a  request  for  hospitalization  or 
surgery  by  telephone. 

(c)  Payment  for  medical  services, 
treatment,  or  an  apparatus  shall  be  made 
at  no  more  than  the  rate  prevailing  in 
the  community  in  which  the  providing 
physician,  medical  facility  or  suppUer  is 
located. 

§  725.707    Reports  of  physicians  and 
supervision  of  medical  care. 

(a)  Within  30  days  following  the  first 
medical  or  sui^cal  treatment  provided 
under  §  725.701,  the  treating  physician 
or  facility  shall  furnish  to  the  Office  and 
the  responsible  operator,  if  any,  a  report 
of  such  treatment. 

(b)  In  order  to  permit  continuing 
supervision  of  the  medical  care 
provided  to  the  miner  with  respect  to 
the  necessity,  character  and  sufficiency 
of  any  medical  care  furnished  or  to  be 
furnished,  the  treating  physician, 
facility,  employer  or  carrier  shall 
provide  such  reports  in  addition  to 
those  required  by  paragraph  (a)  of  this 
section  as  the  Office  may  irom  time  to 
time  require.  Within  the  discretion  of 
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the  district  director,  payment  may  be 
refused  to  any  medical  provider  who 
fails  to  submit  any  report  required  by 
this  section. 


§725.708 
benefits. 


Dispute*  concerning  medical 


(a)  Whenever  a  dispute  develops 
concerning  medical  services  under  this 
part,  the  district  director  shall  attempt 
to  informally  resolve  such  dispute.  In 
this  regard  the  district  director  may,  on 
his  or  her  own  initiative  or  at  the 
request  of  the  responsible  operator  order 
the  claimant  to  submit  to  an 
examination  by  a  physician  selected  by 
the  district  director. 

(b)  If  no  informal  resolution  is 
accomplished,  the  district  director  shall 
refer  the  case  to  the  Office  of 
Administrative  Law  Judges  for  hearing 
in  accordance  with  this  part.  Any  such 
hearing  shall  be  schedvded  at  the 
earliest  possible  time  and  shall  take 
precedence  over  all  other  requests  for 
hearing  except  for  prior  requests  for 
hearing  arising  imder  this  section  and  as 
provided  by  §  727.405  of  this  subchapter 
(see  §  725.4(d)).  During  the  pendency  of 
such  adjudication,  the  Director  may 
order  the  payment  of  medical  benefits 
prior  to  final  adjudication  imder  the 
same  conditions  applicable  to  benefits 
awarded  imder  §  725.522. 

(c)  In  the  development  or  adjudication 
of  a  dispute  over  medical  benefits,  the 
adjudication  officer  is  authorized  to  take 
whatever  action  may  be  necessary  to 
protect  the  health  of  a  totally  disabled 
miner. 

(d)  Any  interested  medical  provider 
may,  if  appropriate,  be  made  a  party  to 
a  dispute  over  medical  benefits. 

1725.710  Obisctivs  of  vocational 
rafMbilitatton. 

The  objective  of  vocational 
rehabilitation  is  the  retiim  of  a  miner 
who  is  totally  disabled  for  work  in  or 
around  a  coal  mine  and  who  is  unable 
to  utilize  those  skills  which  were 
employed  in  the  miner's  coal  mine 
employment  to  gainful  employment 
commensurate  with  such  miner's 
physical  impairment.  This  objective 
may  be  achieved  through  a  program  of 
re-evaluation  and  redirection  of  the 
miner's  abilities,  or  retraining  in  another 
occupation,  and  selective  job  placement 
assistance. 

1725.711  Requests  for  rsfsrral  to 
vocational  rahabllltation  aaslstanca. 

Each  miner  who  has  been  determined 
entitled  to  receive  benefits  under  part  C 
of  tide  rv  of  the  Act  shall  be  informed 
by  the  OWCP  of  the  availability  and 
advisability  of  vocational  rehabilitation 
services.  If  such  miner  chooses  to  avail 
himself  or  herself  of  vocational 


rehabilitation,  his  or  her  request  shall  be 
processed  and  referred  by  OWCP 
vocational  rehabilitation  advisors 
pursuant  to  the  provisions  of  §§  702.501 
through  702.508  of  this  chapter  as  is 
appropriate. 

5.  Part  726  is  proposed  to  be  revised 
as  follows: 

PART  726— BLACK  LUNG  BENEFITS; 
REQUIREMENTS  FOR  COAL  MINE 
OPERATOR'S  INSURANCE 

Subpart  A — General 

Sec. 

726.1  Statutory  insurance  requirements  for 
coal  mine  operators. 

726.2  Purpose  and  scope  of  this  part. 

726.3  Relationship  of  this  part  to  other  parts 
in  this  subchapter. 

726.4  Who  must  obtain  insurance  coverage. 

726.5  Effective  date  of  Insurance  coverage. 

726.6  The  Office  of  Workers'  Compensation 
Programs. 

726.7  Forms,  submission  of  information. 

726.8  Definitions. 

Subpart  B — Autliorization  of  Self-Insurers 

726.101  Who  may  be  authorized  to  self- 
insure. 

726. 102  Application  for  authority  to 
become  a  self-insurer;  how  filed; 
information  to  be  submitted. 

726.103  Application  for  authority  to  self- 
insure;  effect  of  regulations  contained  in 
this  part. 

726.104  Action  by  the  Office  upon 
application  of  operator. 

726. 105  Fixing  the  amount  of  security. 

726.106  Type  of  security. 

726.107  Deposits  of  negotiable  securities 
with  Federal  Reserve  banks  or  the 
Treasurer  of  the  United  States;  authority 
to  sell  such  securities;  interest  thereon. 

726.108  Withdrawal  of  negotiable 
securities. 

726.109  Increase  or  reduction  in  the 
amount  of  seciuity. 

726.110  Filing  of  agreement  and 
imdertaking. 

726.  Ill    Notice  of  authorization  to  self- 
insure. 

726.112  Reports  required  of  self-insurer; 
examination  of  accotmts  of  self-insurer. 

726.113  Disclosure  of  confidential 
information. 

726.114  Period  of  authorization  as  self- 
insurer;  reauthorization. 

726.115  Revocation  of  authorization  to  self- 
insure. 

Subpart  C — Insurance  Contracts 

726.201  Insurance  contracts — generally. 

726.202  Who  may  underwrite  an  operator's 
liability. 

726.203  Federal  Coal  Mihe  Health  and 
Safety  Act  endorsement. 

726.204  Statutory  policy  provisions. 

726.205  Other  forms  of  endorsement  and 
policies. 

726.206  Terms  of  policies. 

726.207  Discharge  by  the  carrier  of 
obligations  and  duties  of  operator. 


Reports  by  Carrier 

726.208  Report  by  carrier  of  issuance  of 
policy  or  endorsement. 

726.209  Report;  by  whom  sent. 

726.210  Agreement  to  be  bound  by  report. 

726.211  Name  of  one  employer  only  shall 
be  given  in  each  report. 

726.212  Notice  of  cancellation. 

726.213  Reports  by  carriers  concerning  the 
payment  of  benefits. 

Subpart  D— Civil  Money  Penalties 

726.300  Purpose  and  Scope. 

726.301  Definitions. 

726.302  Determination  of  penalty. 

726.303  Notification;  investigation. 

726.304  Notice  of  initial  assessment. 

726.305  Contents  of  notice. 

726.306  Finality  of  administrative 
assessment. 

726.307  Form  of  notice  of  contest  and 
request  for  hearing. 

726.308  Service  and  computation  of  time. 

726.309  Referral  to  the  Office  of 
Administrative  Law  Judges. 

726.310  Appointment  of  Administrative 
Law  Judge  and  notification  of  hearing 
date. 

726.311  Evidence. 

726.312  Burdens  of  proof 

726.313  Decision  and  Order  of 
Administrative  Law  Judge.  - 

726.314  Review  by  the  Secretary. 

726.315  Contents. 

726.316  Filing  and  Service. 

726.317  Discretionary  Review. 

726.318  Final  decision  of  the  Secretary. 

726.319  Retention  of  official  record. 

726.320  Collection  and  recovery  of  penalty. 
Authority:  5  U.S.C  301,  Reorganization 

Plan  No.  6  of  1950, 15  FR  3174,  30  U.S.C.  901 
et  seq.,  902(f).  925,  932,  933.  934,  936,  945; 
33  U.S.C.  901  etseq.,  Secretary's  Order  7-87, 
52  FR  48466.  Employment  Standards  Order 
No.  90-02. 

Subpart  A— GeiMral 

f  726.1    Statutory  insurance  requirements 
for  coal  mine  operators. 

Section  423  of  title  IV  of  the  Federal 
Coal  Mine  Health  and  Safety  Act  as 
amended  (hereinafter  the  Act)  requires 
each  coal  mine  operator  who  is 
operating  or  has  operated  a  coal  mine  in 
a  State  which  is  not  included  in  the  list 
published  by  the  Secretary  (see  part  722 
of  this  subchapter)  to  secure  the 
payment  of  benefits  for  which  he  may 
be  found  liable  under  section  422  of  the 
Act  and  the  provisions  of  this 
subchapter  by  either: 

(a)  (^alifying  as  a  self-insurer,  or 

(b)  By  subscribing  to  and  maintaining 
in  force  a  commercial  insurance 
contract  (including  a  policy  or  contract 
procured  from  a  State  agency). 

1726^    Purpose  and  scope  of  ttiis  part 

(a)  This  part  provides  rules  directing 
and  controlling  the  circimistances  imder 
which  a  coal  mine  operator  shall  fulfill 
his  insurance  obligations  under  the  Act. 
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(b)  This  subpart  A  sets  forth  the  scope 
and  purpose  of  this  part  and  generally 
describes  the  statutory  framework 
within  which  this  part  is  operative. 

(c)  Subpart  B  of  this  part  sets  forth  the 
criteria  a  coal  mine  operator  must  meet 
in  order  to  qualify  as  a  self-insiuer. 

(d)  Subpart  C  of  this  part  sets  forth  the 
rules  and  regulations  of  the  Secretary 
governing  contracts  of  insurance  entered 
into  by  coal  operators  and  commercial 
insurance  sources  for  the  payment  of 
black  lung  benefits  imder  part  C  of  the 
Act. 

(e)  Subpart  D  of  this  part  sets  forth  the 
rules  governing  the  imposition  of  civil 
money  penalties  on  coal  mine  operators 
that  fail  to  secure  their  liability  under 
the  Act. 

f  726.3    Relationship  of  this  part  to  other 
parts  in  this  sutichapter. 

(a)  This  part  726  implements  and 
effectuates  responsibilities  for  the 
payment  of  black  limg  benefits  placed 
upon  coal  operators  by  sections  415  and 
422  of  the  Act  and  the  regulations  of  the 
Secretary  in  this  subchapter, 
particularly  those  set  forth  in  part  725 
of  this  subchapter.  All  definitions, 
usages,  procediues,  and  other  rules 
affecting  the  responsibilities  of  coal 
operators  prescribed  in  part  725  of  this 
subchapter  are  applicable,  as 
appropriate,  to  this  part  726. 

(b)  If  the  provisions  of  this  part  appear 
to  conflict  with  any  provision  of  any 
other  part  in  this  subchapter,  the 
apparently  conflicting  provisions 
should  be  read  harmoniously  to  the 
fullest  extent  possible.  If  a  harmonious 
interpretation  is  not  possible,  the 
provisions  of  this  part  should  be  applied 
to  govern  the  responsibilities  and 
obligations  of  coal  mine  operators  to 
secure  the  payment  of  black  lung 
benefits  as  prescribed  by  the  Act.  The 
provisions  of  this  part  do  not  apply  to 
matters  falling  outside  the  scope  of  this 
part. 

§  726.4    Who  must  obtain  insurance 
coverage. 

(a)  Section  423  of  part  C  of  title  IV  of 
the  Act  requires  each  operator  of  a  coal 
mine  or  former  operator  in  any  State 
which  does  meet  the  requirements 
prescribed  by  the  Secretary  pursuant  to 
section  411  of  part  C  of  title  IV  of  the 
Act  to  self-insure  or  obtain  a  policy  or 
contract  of  insurance  to  guarantee  the 
pa)anent  of  benefits  for  which  such 
operator  may  be  adjudicated  liable 
imder  section  422  of  the  Act.  In  enacting 
sections  422  and  423  of  the  Act 
Congress  has  unambiguously  expressed 
its  intent  that  coal  mine  operators  bear 
the  cost  of  providing  the  benefits 
established  by  part  C  of  title  IV  of  the 


Act.  Section  3  of  the  Act  defines  an 
"operator"  as  any  owner,  lessee,  or 
other  person  who  operates,  controls,  or 
supervises  a  coal  mine. 

(b)  Section  422(i)  of  the  Act  clearly 
recognizes  that  any  individual  or 
business  entity  who  is  or  was  a  coal 
mine  operator  may  be  found  liable  for 
the  payment  of  pneumoconiosis  benefits 
after  December  31, 1973.  Within  this 
framework  it  is  clear  that  the  Secretary 
has  wide  latitude  for  determining  which 
operator  shall  be  liable  for  the  payment 
of  part  C  benefits.  Comprehensive 
standards  have  been  promulgated  in 
subpart  G  of  part  725  of  this  subchapter 
for  the  purpose  of  guiding  the  Secretary 
in  making  such  determination.  It  must 
be  noted  that  pursuant  to  these 
standards  any  parent  or  subsidiary 
corporation,  any  individual  or  corporate 
partner,  or  partnership,  any  lessee  or 
lessor  of  a  coal  mine,  any  joint  ventiire 
or  participant  in  a  joint  venture,  any 
transferee  or  transferor  of  a  corporation 
or  other  business  entity,  any  former, 
current,  or  future  operator  or  any  other 
form  of  business  entity  which  has  had 
or  will  have  a  substantial  and  , 

reasonably  direct  interest  in  the 
operation  of  a  coal  mine  may  be 
determined  liable  for  the  payment  of 
pneumoconiosis  benefits  after  December 
31, 1973.  The  failiue  of  any  such 
business  entity  to  self-insiu«  or  obtain  a 
policy  or  contract  of  insurance  shall  in 
no  way  relieve  such  business  entity  of 
its  obligation  to  pay  pneumoconiosis 
benefits  in  respect  of  any  case  in  which 
such  business  entity's  responsibility  for 
such  payments  has  been  properly 
adjudicated.  Any  business  entity 
described  in  this  section  shall  take 
appropriate  steps  to  insure  that  any 
liability  imposed  by  part  C  of  the  Act  on 
such  business  entity  shall  be 
dischargeable. 

§  726.5    Effective  date  of  insurance 
coverage. 

Pursuant  to  section  422(c)  of  part  C  of 
title  IV  of  the  Act,  no  coal  mine  operator 
shall  be  responsible  for  the  payment  of 
any  benefits  whatsoever  for  any  period 
prior  to  January  1, 1974.  However,  coal 
mine  operators  shall  be  liable  as  of 
January  1, 1974,  for  the  payment  of 
benefits  in  respect  of  claims  which  were 
filed  imder  section  415  of  part  B  of  title 
IV  of  the  Act  after  July  1. 1973.  Section 
415(a)(3)  requires  the  Secretary  to  notify 
any  operator  who  may  be  liable  for  the 
payment  of  benefits  under  part  C  of  title 
IV  begiiming  on  January  1, 1974,  of  the 
pendency  of  a  section  415  claim. 
Section  415(a)(5)  declares  that  any 
operator  who  has  been  notified  of  the 
pendency  of  a  section  415  claim  shall  be 
boimd  by  the  determination  of  the 


Secretary  as  to  such  operator's  liability 
and  as  to  the  claimant's  entitlement  to 
benefits  as  if  the  claim  were  filed  under 
part  C  of  title  IV  of  the  Act  and  section 
422  thereof  had  been  applicable  to  such 
operator.  Therefore,  even  though  no 
benefit  payments  shall  be  required  of  an 
operator  prior  to  Janu?ry  1,  1974,  the 
liability  for  these  payments  may  be 
finally  adjudicated  at  any  time  after  July 
1, 1973.  Neither  the  failure  of  an 
operator  to  exercise  his  right  to 
participate  in  the  adjudication  of  such  a 
claim  nor  the  failure  of  an  operator  to 
obtain  insurance  coverage  in  respect  of 
claims  filed  after  June  30, 1973,  but 
before  January  1, 1974.  shall  excuse 
such  operator  from  his  liability  for  the 
payment  of  benefits  to  such  claimants 
under  part  C  of  title  IV  of  the  Act 

§726.6    The  Office  of  Workers' 
Compensation  Programs. 

The  Office  of  Workers'  Compensation 
Programs  (hereinafter  the  Office  or 
OWCP)  is  that  subdivision  of  the 
Employment  Standards  Administration 
of  the  U.S.  Department  of  Labor  which 
has  been  empowered  by  the  Secretary  of 
Labor  to  carry  out  his  functions  under 
section  415  and  part  C  of  title  IV  of  the 
Act.  As  noted  throughout  this-part  726 
the  Office  shall  perform  a  number  of 
functions  with  respect  to  the  regulation  _ 
of  both  the  self-insiuance  and 
commercial  insurance  programs.  All 
correspondence  with  or  submissions  to 
the  Office  should  be  addressed  as 
follows:  Division  of  Coal  Mine  Workers' 
Compensation,  Office  of  Workers' 
Compensation  Programs,  Employment 
Standards  Administration,  U.S. 
Department  of  Labor,  Washington,  D.C. 
20210. 

S  726.7    Forms,  submission  of  information. 
Any  information  required  by  this  part 
726  to  be  submitted  to  the  Office  of 
Workmen's  Compensation  Programs  or 
any  other  office  or  official  of  the 
Department  of  Labor,  shall  be  submitted 
on  such  forms  or  in  such  manner  as  the 
Secretary  deems  appropriate  and  has 
authorized  from  time  to  time  for  such 
piuposes. 

§726.8    Definitions. 

In  addition  to  the  definitions 
provided  in  part  725  of  this  subchapter, 
the  following  definitions  apply  to  this 
part: 

(a)  Director  means  the  Director,  Office 
of  Workers'  Compensation  Programs, 
and  includes  any  official  of  the  Office  of 
Workers'  Compensation  Programs 
authorized  by  the  Director  to  perform 
any  of  the  functions  of  the  Director 
under  this  part  and  part  725  of  this 
subchapter. 
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(b)  Person  includes  any  individual, 
partnership,  corporation,  association, 
business  trust,  legal  representative,  or 
organized  group  of  persons. 

(c)  Secretary  means  the  Secretary  of 
Labor  or  such  other  official  as  the 
Secretary  shall  designate  to  carry  out 
any  responsibility  under  this  part. 

(d)  The  terms  employ  and 
employment  shall  be  construed  as 
broadly  as  possible,  and  shall  include 
any  relationship  under  which  an 
operator  retains  the  right  to  direct, 
control,  or  supervise  the  work 
performed  by  a  miner,  or  any  other 
relationship  imder  which  an  operator 
derives  a  benefit  from  the  work 
performed  by  a  miner.  Any  individuals 
who  participate  with  one  or  more 
persons  in  the  mining  of  coal,  such  as 
owners,  proprietors,  partners,  and  joint 
venturers,  whether  they  are 
compensated  by  wages,  salaries,  piece 
rates,  shares,  profits,  or  by  any  other 
means,  shall  be  deemed  employees.  It  is 
the  specific  intention  of  this  paragraph 
to  disregard  any  financial  arrangement 
or  business  entity  devised  by  the  actual 
owners  or  operators  of  a  coal  mine  or 
coal  mine-related  enterprise  to  avoid  the 
payment  of  benefits  to  miners  who, 
based  upon  the  economic  reality  of  their 
relationship  to  this  enterprise,  are,  in 
fact,  employees  of  the  enterprise. 

Subpart  B— Auttwrizatlon  of  SaH- 
Inaurani 


1726.101 
Insura. 


Who  may  ba  authorized  to  self- 


(a)  Pursuant  to  section  423  of  part  C 
of  title  IV  of  the  Act,  authorization  to 
self-insure  against  liability  incurred  by 
coal  mine  operators  on  accoimt  of  the 
total  disability  or  death  of  miners  due  to 
pneumoconiosis  may  be  granted  or 
denied  in  the  discretion  of  the 
Secretary.  The  provisions  of  this  subpart 
describe  the  minimum  requirements 
established  by  the  Secretary  for 
determining  whether  any  particular  coal 
mine  operator  shall  be  authorized  as  a 
self-insurer. 

(b)  The  minimum  requirements  which 
must  be  met  by  any  operator  seeking 
authorization  to  self-insiire  are  as 
follows: 

(1)  Such  operator  must,  at  the  time  of 
application,  have  been  in  the  business 
of  mining  coal  for  at  least  the  3 
consecutive  years  prior  to  such 
application;  and, 

(2)  Such  operator  must  demonstrate 
the  administrative  capacity  to  fully 
service  such  claims  as  may  be  filed 
against  him;  and, 

(3)  Such  operator's  average  current 
assets  over  the  preceding  3  years  (in 
computing  average  current  assets  such 


operator  shall  not  include  the  amount  of 
any  negotiable  securities  which  he  may 
be  required  to  deposit  to  secure  his 
obligations  under  the  Act)  must  exceed 
current  liabilities  by  the  sum  of — 

(i)  The  estimated  aggregate  amount  of 
black  limg  benefits  (including  medical 
benefits)  which  such  operator  may 
expect  to  be  required  to  pay  during  the 
ensuing  year;  and, 

(ii)  The  annual  premiimi  cost  for  any 
indemnity  bond  purchased;  and 

(4)  Such  operator  must  obtain 
seciirity,  in  a  form  approved  by  the 
Office  (see  §  726.104)  and  in  an  amount 
to  be  determined  by  the  Office  (see 

§  726.105);  and 

(5)  No  operator  with  fewer  than  5  full- 
time  employee-miners  shall  be 
permitted  to  self-insure. 

(c)  No  operator  who  is  unable  to  meet 
the  requirements  of  this  section  should 
apply  for  authorization  to  self-insure 
and  no  application  for  self-insurance 
shall  be  approved  by  the  Office  until 
such  time  as  the  amount  prescribed  by 
the  Office  has-been  secured  as 
prescribed  in  this  subpart. 

S  726.1 02    Application  for  authority  to 
become  a  self-insurer;  how  filed; 
information  to  be  submitted. 

(a)  How  filed.  Application  for 
authority  to  become  a  self-insurer  shall 
be  addressed  to  the  Office  and  be  made 
on  a  form  provided  by  the  Office.  Such 
application  shall  be  signed  by  the 
applicant  over  his  tjrpewritten  name  and 
if  the  applicant  is  not  an  individual,  by 
the  principal  officer  of  the  applicant 
duly  authorized  to  make  sudi 
application  over  his  typewritten  name 
and  official  designation  and  shall  be 
sworn  to  by  him.  If  the  applicant  is  a 
corporation,  the  corporate  seal  shall  be 
affixed.  The  application  shall  be  filed 
with  the  Office  in  Washington,  DC. 

(b)  Information  to  be  submitted.  Each 
application  for  authority  to  self-insure 
shall  contain: 

(4)  A  statement  of  the  employer's 
payroll  report  for  each  of  the  preceding 
3  years; 

(2)  A  statement  of  the  average  niunber 
of  employees  engaged  in  employment 
within  the  purview  of  the  Act  for  each 
of  the  preceding  3  years; 

(3)  A  list  of  the  mine  or  mines  to  be 
covered  by  any  particular  self-insurance 
agreement.  Each  such  mine  or  mines 
listed  shall  be  described  by  name  and 
reference  shall  be  made  to  the  Federal 
Identification  Number  assigned  such 
mine  by  the  Bureau  of  Mines,  U.S. 
Department  of  the  Interior; 

(4)  A  certified  itemized  statement  of 
the  gross  and  net  assets  and  liabilities  of 
the  operator  for  each  of  the  3  preceding 
years  in  such  manner  as  prescribed  by 
the  Office; 


(5)  A  statement  demonstrating  the 
applicant's  administrative  capacity  to 
provide  or  procure  adequate  servicing 
for  a  claim  including  both  medical  and 
dollar  claims;  and 

(6)  In  addition  to  the  aforementioned, 
the  Office  may  in  its  discretion,  require 
the  applicant  to  submit  such  further 
information  or  such  evidence  as  the 
Office  may  deem  necessary  to  have  in 
order  to  enable  it  to  give  adequate 
consideration  to  such  application. 

(c)  Who  may  file.  An  application  for 
authorization  to  self-insure  may  be  filed 
by  any  parent  or  subsidiary  corporation, 
partner  or  partnership,  party  to  a  joint 
venttue  or  joint  venture,  individual,  or 
other  business  entity  which  may  be 
determined  liable  for  the  payment  of 
black  lung  benefits  imder  part  C  of  title 
IV  of  the  Act,  regardless  of  whether  such 
applicant  is  directly  engaged  in  the 
business  of  mining  coal.  However,  in 
each  case  for  which  authorization  to 
self-insure  is  granted,  the  agreement  and 
undertaking  filed  pursuant  to  §  726.110 
and  the  security  deposit  shall  be 
respectively  filed  by  and  deposited  in 
the  name  of  the  applicant  only. 

1726.103    Application  for  authority  to  self- 
insure;  effect  of  regulations  contained  in 
this  part 

As  appropriate,  each  of  the 
regulations,  interpretations  and 
requirements  contained  in  this  part  726 
including  those  described  in  subpart  C 
of  this  part  shall  be  binding  upon  each 
applicant  imder  this  subpart,  and  the 
applicant's  consent  to  be  bound  by  all 
requirements  of  the  said  regulations 
shall  be  deemed  to  be  included  in  and 
a  part  of  the  application,  as  fully  as 
though  written  therein. 

{726.104    Action  by  the  Office  upon 
application  of  operator. 

(a)  Upon  receipt  of  a  completed 
application  for  authorization  to  self- 
insiu^,  the  Office  shall,  after 
examination  of  the  information 
contained  in  the  application  deny  the 
applicant's  request  for  authorization  to 
self-insure  or,  determine  the  amount  of 
security  which  must  be  given  by  the 
applicant  to  guarantee  the  pa3m[ient  of 
benefits  and  the  discharge  of  all  other 
obligations  which  may  be  required  of 
such  applicant  under  the  Act. 

(b)  The  applicant  shall  thereafter  be 
notified  that  he  may  give  seciirity  in  the 
amount  fixed  by  the  Office  (see 
§726.105): 

(1  j  In  the  form  of  an  indemnity  bond 
with  sureties  satisfactory  to  the  Office; 

(2)  By  a  deposit  of  negotiable 
securities  with  a  Federal  Reserve  Bank 
in  compliance  with  §§  726.106(c)  and 
726.107; 
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(3)  In  the  form  of  a  letter  of  credit 
issued  by  a  financial  institution 
satisfactory  to  the  Office  (except  that  a 
letter  of  credit  shall  not  be  sufficient  by 
itself  to  satisfy  a  self-insurer's 
obligations  under  this  part);  or 

(4)  By  funding  a  trust  pursuant  to 
section  501(c)(21)  of  the  Internal 
Revenue  Code  (26  U.S.C). 

(c)  Any  applicant  who  cannot  meet 
the  security  deposit  requirements 
imposed  by  the  Office  should  proceed  to 
obtain  a  commercial  policy  or  contract 
of  insiu-ance.  Any  applicant  for 
authorization  to  self-insure  whose 
application  has  been  rejected  or  who 
believes  that  the  security  deposit 
requirements  imposed  by  the  Office  are 
excessive  may,  in  writing,  request  that 
the  Office  review  its  determination.  A 
request  for  review  should  contain  such 
information  as  may  be  necessary  to 
support  the  request  that  the  amount  of 
security  required  be  reduced. 

(d)  Upon  receipt  of  any  such  request 
the  Office  shall  review  its  previous 
determination  in  light  of  any  new  or 
additional  information  submitted  and 
inform  the  applicant  whether  or  not  a 
reduction  in  die  amount  of  security 
initially  required  is  warranted. 

i  726.1 05    Rxing  the  amount  of  security. 

The  amount  of  security  to  be  fixed 
and  reqiured  by  the  Office  shall  be  such 
as  the  Office  shall  deem  to  be  necessary 
and  sufficient  to  secure  the  performance 
by  the  applicant  of  all  obligations 
imposed  upon  him  as  an  operator  by  the 
Act.  In  determining  the  amount  of 
security  required,  the  factors  that  the 
Office  will  consider  include,  but  are  not 
limited  to.  the  operator's  net  worth,  the 
existence  of  a  guarantee  by  a  parent 
corporation,  and  the  operator's  existing 
liability  for  benefits.  Other  factors  such 
as  the  Office  may  deem  relevant  to  any 
particular  case  shall  be  considered.  The 
amoimt  of  security  which  shall  be 
required  may  be  increased  or  decreased 
when  experience  or  changed  conditions 
so  warrant. 

{  726.1 06    Type  of  security. 

(a)  The  Office  shall  determine  the 
type  or  types  of  security  which  an 
applicant  shall  or  may  procure.  (See 
§  726.104(b).) 

(b)  In  the  event  the  indemnity  bond 
option  is  selected  such  indemnity  bond 
shall  be  in  such  form  and  contain  such 
provisions  as  the  Office  may  prescribe: 
Provided,  That  only  corporations  may 
act  as  sureties  on  such  indemnity  bonds. 
In  each  case  in  which  the  surety  on  any 
such  bond  is  a  surety  company,  such 
company  must  be  one  approved  by  the 
U.S.  Treasury  Department  under  the 
laws  of  the  United  States  and  the 


applicable  rules  and  regulations 
governing  bonding  companies  (see 
Department  of  Treasury's  Circular-570). 

(c)  An  applicant  for  authorization  to 
self-insure  authorized  to  deposit 
negotiable  securities  to  secure  his 
obligations  under  the  Act  in  the  amount 
fixed  by  the  Office  shall  deposit  any 
negotiable  securities  acceptable  as 
security  for  the  deposit  of  public 
moneys  of  the  United  States  under 
regulations  issued  by  the  Secretary  of 
the  Treasuiy.  (See  31  CFR  part  225.)  The 
approval,  valuation,  acceptance,  and 
custody  of  such  seciirities  is  hereby 
conunitted  to  the  several  Federal 
Reserve  Banks  and  the  Treasurer  of  the 
United  States. 

§  726.1 07    Deposits  of  negotiable  securities 
with  Federal  Reserve  banlcs  or  the 
Treasurer  of  the  United  States;  authority  to 
sell  such  securities;  interest  thereon. 

Deposits  of  securities  provided  for  by 
the  regulations  in  this  part  shall  be 
made  with  any  Federal  Reserve  bank  or 
any  branch  of  a  Federal  Reserve  bank 
designated  by  the  Office,  or  the 
Treasurer  of  the  United  States,  and  shall 
be  held  subject  to  the  order  of  the  Office 
with  power  in  the  Office,  in  its 
discretion  in  the  event  of  default  by  the 
said  self-insurer,  to  collect  the  interest 
as  it  may  become  due,  to  sell  the 
seciuities  or  any  of  them  as  may  be 
required  to  discharge  the  obligations  of 
the  self-insurer  under  the  Act  and  to 
apply  the  proceeds  to  the  pa)anent  of 
any  benefits  or  medical  expenses  for 
which  the  self-insurer  may  be  liable. 
The  Office  may.  however,  whenever  it 
deems  it  unnecessary  to  resort  to  such 
seciuities  for  the  payment  of  benefits, 
authorize  the  self-insurer  to  collect 
interest  on  the  securities  deposited  by 
him. 

S726.108    Withdrawal  of  negotiable 
securities. 

No  withdrawal  of  negotiable 
seauities  deposited  by  a  self-insurer, 
shall  be  made  except  upon 
authorization  by  the  Office.  A  self- 
insurer  discontinuing  business,  or 
discontinuing  operations  within  the 
purview  of  the  Act,  or  providing 
security  for  the  payment  of  benefits  by 
commercial  insurance  under  the 
provisions  of  the  Act  may  apply  to  the 
Office  for  the  withdrawal  of  securities 
deposited  under  the  regulations  in  this 
part.  With  such  application  shall  be 
filed  a  sworn  statement  setting  forth: 

(a)  A  list  of  all  outstanding  cases  in 
which  benefits  are  being  paid,  with  the 
names  of  the  miners  and  other 
beneficiaries,  giving  a  statement  of  the 
amounts  of  benefits  paid  and  the 


periods  for  which  such  benefits  have 
been  paid;  and 

(b)  A  similar  list  of  all  pending  cases 
in  which  no  benefits  have  as  yet  been 
paid.  In  such  cases  withdrawals  may  be 
authorized  by  the  Office  of  such 
securities  as  in  the  opinion  of  the  Office 
may  not  be  necessary  to  provide 
adequate  security  for  the  payment  of 
outstanding  and  potential  liabilities  of 
such  self-insurer  under  the  Act. 

§  726.1 09    increase  or  reduction  in  the 
amount  of  security. 

Whenever  in  the  opinion  of  the  Office 
the  amount  of  security  given  by  the  self- 
insurer  is  insufficient  to  afford  adequate 
seciuity  for  the  pajrment  of  benefits  and 
medical  expenses  under  the  Act,  the 
self-insurer  shall,  upon  demand  by  the 
Office,  file  such  additional  security  as 
the  Office  may  require.  At  any  time 
upon  application  of  a  self-insurer,  or  on 
the  initiative  of  the  Office,  when  in  its 
opinion  the  facts  warrant,  the  amount  of 
seciuity  may  be  reduced.  A  self-insurer 
seeking  such  reduction  shall  furnish 
such  information  as  the  Office  may 
request  relative  to  his  ciurent  affairs,  the 
natiu«  and  hazard  of  the  work  of  his 
employees,  the  amount  of  the  payroll  of 
his  employees  engaged  in  coal  mine 
employment  within  the  purview  of  the 
Act.  his  financial  condition,  and  such 
other  evidence  as  may  be  deemed 
material,  including  a  record  of  payment 
of  benefits  made  by  him. 

§  726.1 1 0    HIing  of  agreement  and 
undertaking. 

(a)  In  addition  to  the  requirement  that 
adequate  seciuity  be  procured  as  set 
forth  in  this  subpart,  the  applicant  for 
the  authorization  to  self-insure  shall  as 
a  condition  precedent  to  receiving 
authorization  to  act  as  a  self-insurer, 
execute  and  file  with  the  Office  an 
agreement  and  undertaking  in  a  form 
prescribed  and  provided  by  the  Office  in 
which  the  applicant  shall  agree: 

(1)  To  pay  when  due,  as  required  by 
the  provisions  of  said  Act,  all  benefits 
payable  on  account  of  total  disability  or 
death  of  any  of  its  employee-miners 
within  the  purview  of  the  Act; 

(2)  In  such  cases  to  furnish  medical, 
surgical,  hospital,  and  other  attendance, 
treatment,  and  care  as  reqiiired  by  the 
provisions  of  the  Act; 

(3)  To  provide  security  in  a  form 
approved  by  the  Office  (see  §  726.104) 
and  in  an  amount  established  by  the 
Office  (see  §  726.105),  accordingly  as 
elected  in  the  application; 

(4)  To  authorize  the  Office  to  sell  any 
negotiable  securities  so  deposited  or  any 
part  thereof  and  from  the  proceeds 
thereof  to  pay  such  benefits,  medical, 
and  other  expenses  and  any  accrued 
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penalties  imposed  by  law  as  it  may  find 
to  be  due  and  payable. 

(b)  At  such  time  when  an  applicant 
has  provided  the  requisite  security,  such 
applicant  shall  send  a  completed 
agreement  and  imdertaking  together 
with  satisfactory  proof  that  his 
obligations  and  liabilities  under  the  Act 
have  been  seciu«d  to  the  Office  in 
Washington,  D.C. 

1726.111    Notic*  of  authorization  to  telf- 
Insur*. 

Upon  receipt  of  a  completed 
agreement  and  undertaking  and 
satisfoctory  proof  that  adequate  seciuity 
has  been  provided  an  applicant  for 
authorization  to  self-insure  shall  be 
notified  by  the  Office  in  writing,  that  he 
is  authorized  to  self-insure  to  meet  the 
obligations  imposed  upon  such 
applicant  by  section  415  and  part  C  of 
title  IV  of  the  Act. 

S  726.1 1 2    Reports  FM)uir*d  of  teif-lnsurw; 
•xamination  of  accounts  of  saH-insurar. 

(a)  Each  operator  who  has  been 
authorized  to  self-insure  under  this  part 
shall  submit  to  the  Office  reports 
containing  such  information  as  the 
Office  may  from  time  to  time  require  or 
prescribe. 

(b)  Whenever  it  deems  it  to  be 
necessary,  the  Office  may  inspect  or 
examine  the  books  of  account,  records, 
and  other  papers  of  a  self-insurer  for  the 
purpose  of  verifying  any  financial 
statement  submitted  to  the  Office  by  the 
self-insurer  or  verifying  any  information 
furnished  to  the  Office  in  any  report 
required  by  this  section,  or  any  other 
section  of  the  regulations  in  this  part, 
and  such  self-insurer  shall  permit  the 
Office  or  its  duly  authorized 
representative  to  make  such  an 
inspection  or  examination  as  the  Office 
shall  require.  In  lieu  of  this  requirement 
the  Office  may  in  its  discretion  accept 
an  adequate  report  of  a  certified  public 
accountant. 

(c)  Failure  to  submit  or  make  available 
any  report  or  information  requested  by 
the  Office  from  an  authorized  self- 
insurer  pursuant  to  this  section  may,  in 
appropriate  circumstances  result  in  a 
revocation  of  the  authorization  to  self- 
insure. 

1726.113    Disclosuraofconfldantial 
information. 

Any  financial  information  or  records, 
or  other  information  relating  to  the 
business  of  an  authorized  self-insiu«r  or 
applicant  for  the  authorization  of  self- 
insurance  obtained  by  the  Office  shall 
be  exempt  bom  public  disclosure  to  the 
extent  provided  in  5  U.S.C.  552(b)  and 
the  applicable  regulations  of  the 
Department  of  Labor  promulgated 
thereunder.  (See  29  CFR  part  70.) 


f  726.1 14    Period  of  authorization  as  salf- 
insurer;  reautiwrization. 

(a)  No  initial  authorization  as  a  self- 
insurer  shall  be  granted  for  a  period  in 
excess  of  18  months.  A  self-insurer  who 
has  made  an  adequate  deposit  of 
negotiable  securities  in  compliance  with 
§§  726.106(c)  and  726.107  will  be 
reauthorized  for  the  ensuing  fiscal  year 
without  additional  security  if  the  Office 
finds  that  his  experience  as  a  self- 
insurer  warrants  such  action.  If  it  is 
determined  that  such  self-insiirer's 
experience  indicates  a  need  for  the 
deposit  of  additional  seciuity,  no 
reauthorization  shall  be  issued  for  the 
ensuing  fiscal  year  until  such  time  as 
the  Office  receives  satisfactory  proof 
that  the  requisite  amount  of  additional 
securities  have  been  deposited.  A  self- 
insurer  who  currently  has  on  file  an 
indemnity  bond,  will  receive  from  the 
Office  each  year  a  bond  form  for 
execution  in  contemplation  of 
reauthorization,  and  the  submission  of 
such  bond  duly  executed  in  the  amount 
indicated  by  the  Office  will  be  deemed 
and  treated  as  such  self-insurer's 
application  for  reauthorization  for  the 
ensiling  Federal  fiscal  year. 

(b)  In  each  case  for  which  there  is  an 
approved  change  in  the  amount  of 
security  provided,  a  new  agreement  and 
undertaking  shall  be  executed. 

(c)  Each  operator  authorized  to  self- 
insure  under  this  part  shall  apply  for 
reauthorization  for  any  period  during 
which  it  engages  in  the  operation  of  a 
coal  mine  and  for  additional  periods 
after  it  ceases  operating  a  coal  mine. 
Upon  application  by  the  operator, 
accompanied  by  proof  that  the  security 
posted  by  the  operator  is  sufficient  to 
secure  all  benefits  potentially  payable  to 
miners  formerly  employed  by  the 
operator,  the  Office  shedl  issue  a 
certification  that  the  operator  is  exempt 
from  the  requirements  of  this  part  based 
on  its  prior  operation  of  a  coal  mine. 
The  provisions  of  subpart  D  of  this  part 
shall  be  applicable  to  any  operator  diat 
fails  to  apply  for  reauthorization  in 
accordance  with  the  provisions  of  this 
section. 

1726.115    Revocation  of  autlHMization  to 
self-insura. 

The  Office  may  for  good  cause  shown 
suspend  or  revoke  the  authorization  of 
any  self-insurer.  Failiue  by  a  self-insurer 
to  comply  with  any  provision  or 
requirement  of  law  or  of  the  regulations 
in  this  part,  or  with  any  lawful  order  or 
communication  of  the  Office,  or  the 
failure  or  insolvency  of  the  surety  on  his 
indemnity  bond,  or  impairment  of 
financial  responsibility  of  such  self- 
insurer,  may  be  deemed  good  cause  for 
such  suspension  or  revocation. 


Sul)part  C— Insurance  Contracts 

§726.201    Insurance  contracts— generally. 
Each  operator  of  a  coal  mine  who  has 
not  obtained  authorization  as  a  self- 
insurer  shall  purchase  a  policy  or  enter 
into  a  contract  with  a  commercial 
insurance  carrier  or  State  agency. 
Pursuant  to  authority  contained  in 
sections  422(a)  and  423  (b)  and  (c)  of 
part  C  of  title  IV  of  the  Act,  this  subpart 
describes  a  number  of  provisions  which 
are  required  to  be  incorporated  in  a 
policy  or  contract  of  insurance  obtained 
by  a  coal  mine  operator  for  the  purpose 
of  meeting  the  responsibility  imposed 
upon  such  operator  by  the  Act  in 
respect  of  the  total  disability  or  death  of 
miners  due  to  pneumoconiosis. 

S  726.202    Who  may  underwrite  an 
operator's  liability. 

Each  coal  mine  operator  who  is  not 
authorized  to  self-insure  shall  insure 
and  keep  insured  the  pa)anent  of 
benefits  as  required  by  the  Act  with  any 
stock  company  or  mutual  company  or 
association,  or  with  any  other  person,  or 
fund,  including  any  State  fund  while 
such  company,  association,  person,  or 
fund  is  authorized  imder  the  law  of  any 
State  to  insiue  workmen's 
compensation. 

{726.203    Federal  CoellNine  Health  and 
Safety  Act  endorsement 

(a)  The  following  form  of 
endorsement  shall  be  attached  and 
applicable  to  the  standard  workmen's 
compensation  and  employer's  liability 
policy  prepared  by  the  National  Council 
on  Compensation  Insurance  affording 
coverage  imder  the  Federal  Coal  Mine 
Health  and  Safety  Act  of  1969,  as 
amended: 

It  is  agreed  that:  (1)  With  respect  to 
operations  in  a  State  designated  in  item  3  of 
the  declarations,  the  unqualified  term 
"workmen's  compensation  law"  includes 
part  C  of  title  IV  of  the  Federal  Coal  Mine 
Health  and  Safety  Act  of  1969,  30  U.S.C. 
section  931-936,  and  any  laws  amendatory 
thereto,  or  supplementary  thereto,  which 
may  be  or  become  effective  while  this  policy 
is  in  force,  and  definition  (a)  of  Insuring 
Agreement  III  is  amended  accordingly;  (2) 
with  respect  to  such  insurance  as  is  afforded 
by  this  endorsement,  (a)  the  States,  if  any, 
named  below,  shall  be  deemed  to  be 
designated  in  item  3  of  the  declaration;  (b) 
Insuring  Agreement  IV(2)  is  amended  to  read 
"by  disease  caused  or  aggravated  by  exposure 
of  which  the  last  day  of  the  last  exposure,  in 
the  employment  of  the  insured,  to  conditions 
causing  the  disease  occurs  during  the  policy 
period,  or  occurred  prior  to  (effective  date) 
and  claim  based  on  such  disease  is  first  filed 
against  the  insured  diuing  the  policy 
period." 

(b)  The  term  "effective  date"  as  used 
in  the  endorsement  provisions 
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contained  in  paragraph  (a)  of  this 
section  shall  be  construed  to  mean  the 
effective  date  of  the  first  policy  or 
contract  of  insurance  procured  by  an 
operator  for  piuposes  of  meeting  the 
obligations  imposed  on  such  operator  by 
section  423  of  part  C  of  title  IV  of  the 
Act. 

(c)  The  Act  contains  a  number  of 
provisions  and  imposes  a  niunber  of 
requirements  on  operators  which  differ 
in  varjring  degrees  from  traditional 
workmen's  compensation  concepts.  To 
avoid  unnecessary  administrative  delays 
and  expense  which  might  be  occasioned 
by  the  drafting  of  an  entirely  new 
standard  workmen's  compensation 
policy  specially  tailored  to  the  Act,  the 
Office  has  determined  that  the  existing 
standard  workmen's  compensation 
policy  subject  to  the  endorsement 
provisions  contained  in  paragraph  (a)  of 
this  section  shall  be  acceptable  for 
purposes  of  writing  commercial 
insurance  coverage  under  the  Act. 
However,  to  avoid  undue  disputes  over 
the  meaning  of  certain  policy  provisions 
and  in  accordance  with  the  authority 
contained  in  section  423(b)(3)  of  the 
Act,  the  Office  has  determined  that  the 
following  requirements  shall  be 
applicable  to  all  commercial  insurance 
policies  obtained  by  an  operator  for  the 
purpose  of  insuring  any  liability 
inciirred  pursuant  to  the  Act: 

(1)  Operator  liability,  (i)  Section  415 
6md  part  C  of  title  IV  of  the  Act  provide 
coverage  for  total  disability  or  death  due 
to  pneumoconiosis  to  all  claimants  who 
meet  the  eligibility  requirements 
imposed  by  the  Act.  Section  422  of  the 
Act  and  the  regulations  duly 
promulgated  thereunder  (part  725  of 
this  subchapter)  set  forth  the  conditions 
under  which  a  coal  mine  operator  may 
be  adjudicated  liable  for  the  payment  of 
benefits  to  an  eligible  claimant  for  any 
period  subsequent  to  December  31 , 
1973. 

(ii)  Section  422(c)  of  the  Act 
prescribes  that  except  as  provided  in 
422(i)  (see  paragraph  (c)(2)  of  this 
section)  an  operator  may  be  adjudicated 
liable  for  the  payment  of  benefits  in  any 
case  if  the  total  disability  or  death  due 
to  pneumoconiosis  upon  which  the 
claim  is  predicated  arose  at  least  in  part 
out  of  employment  in  a  mine  in  any 
period  during  which  it  was  operated  by 
such  operator.  The  Act  does  not  require 
that  such  employment  which 
contributed  to  or  caused  the  total 
disability  or  death  due  to 
pneumoconiosis  occur  subsequent  to 
any  particular  date  in  time.  The 
Secretary  in  establishing  a  formula  for 
determining  the  operator  liable  for  the 
payment  of  benefits  (see  subpart  D  of 
part  725  of  this  subchapter)  in  respect 


of  any  particular  claim,  must  therefore, 
within  the  framework  and  intent  of  title 
rv  of  the  Act  find  in  appropriate  cases 
that  an  operator  is  liable  for  the 
pajmient  of  benefits  for  some  period 
after  December  31, 1973,  even  though 
the  employment  upon  which  an 
operator's  liability  is  based  occurred 
prior  to  July  1, 1973,  or  prior  to  the 
effective  date  of  the  Act  or  the  effective 
date  of  any  amendments  thereto,  or 
prior  to  the  effective  date  of  any  policy 
or  contract  of  insurance  obtained  by 
such  operator.  The  endorsement 
provisions  contained  in  paragraph  (a)  of 
this  section  shall  be  construed  to 
incorporate  these  requirements  in  any 
policy  or  contract  of  insurance  obtained 
by  an  operator  to  meet  the  obligations 
imposed  on  such  operator  by  section 
423  of  the  Act. 

(2)  Successor  liability.  Section  422(i) 
of  part  C  of  title  IV  of  the  Act  requires 
that  a  coal  mine  operator  who  after 
December  30,  1969,  acquired  his  mine 
or  substantially  all  of  the  assets  thereof 
from  a  person  who  was  an  operator  of 
such  mine  on  or  after  December  30, 
1969,  shall  be  liable  for  and  shall  secure 
the  payment  of  benefits  which  would 
have  been  payable  by  the  prior  operator 
with  respect  to  miners  previously 
employed  in  such  mine  if  the 
acquisition  had  not  occurred  and  the 
prior  operator  had  continued  to  operate 
such  mine.  In  the  case  of  an  operator 
who  is  determined  liable  for  the 
payment  of  benefits  under  section  422(i) 
of  the  Act  and  part  725  of  this 
subchapter,  such  liability  shall  accrue  to 
such  operator  regardless  of  the  fact  that 
the  miner  on  whose  total  disability  or 
death  the  claim  is  predicated  was  never 
employed  by  such  operator  in  any 
capacity.  The  endorsement  provisions 
contained  in  paragraph  (a)  of  this 
section  shall  be  construed  to  incorporate 
this  requirement  in  any  policy  or 
contract  of  insurance  obtained  by  an 
operator  to  meet  the  obligations 
imposed  on  such  operator  by  section 
423  of  the  Act. 

(3)  Medical  eligibilitv-  Pursuant  to 
section  422(h)  of  part  C  of  title  IV  of  the 
Act  and  the  regulations  described 
therein  (see  subpart  D  of  part  410  of  this 
title)  benefits  shall  be  paid  to  eligible 
claimants  on  accoimt  of  total  disability 
or  death  due  to  pneimioconiosis  and  in 
cases  where  the  miner  on  whose  death 
a  claim  is  predicated  was  totally 
disabled  by  pneumoconiosis  at  the  time 
of  his  death  regardless  of  the  cause  of 
such  death.  The  endorsement  provisions 
contained  in  paragraph  (a)  of  this 
section  shall  be  construed  to  incorporate 
these  requirements  in  any  policy  or 
contract  of  insurance  obtained  by  an 
operator  to  meet  the  obligations 


imposed  on  such  operator  by  section 
423  of  the  Act. 

(4)  Payment  of  benefits,  rates.  Section 
422(c)  of  the  Act  by  incorporating 
section  412(a)  of  the  Act  requires  the 
payment  of  benefits  at  a  rate  equal  to  50 
per  centiun  of  the  minimum  monthly 
payment  to  which  a  Federal  employee 
in  grade  GS-2,  who  is  totally  disabled 
is  entitled  at  the  time  of  pa\Tnent  under 
Chapter  81  of  title  5,  United  States 
Code.  These  benefits  are  augmented  on 
account  of  eligible  dependents  as 
appropriate  (see  section  412(a)  of  part  B 
of  title  IV  of  the  Act) .  Since  the  dollar 
amount  of  benefits  payable  to  any 
beneficiary  is  required  to  be  computed 
at  the  time  of  payment  such  amoimts 
may  be  expected  to  increase  from  time 
to  time  as  changes  in  the  GS-2  grade  are 
enacted  into  law.  The  endorsement 
provisions  contained  in  paragraph  (a)  of 
this  section  shall  be  construed  to 
incorporate  in  any  policy  or  contract  of 
insurance  obtained  by  an  operator  to 
meet  the  obligations  imposed  on  such 
operator  by  section  423  of  the  Act,  the 
requirement  that  the  payment  of 
benefits  to  eligible  beneficiaries  shall  be 
made  in  such  dollar  amounts  as  are 
prescribed  by  section  412(a)  of  the  Act 
computed  at  the  time  of  payment. 

(5)  Compromise  and  waiver  of 
benefits.  Section  422(a)  of  part  C  of  title 
IV  of  the  Act  by  incorporating  sections 
15(b)  and  16  of  the  Longshoremen's  and 
Harbor  Workers'  Compensation  Act  (33 
U.S.C.  915(b)  and  916)  prohibits  the 
compromise  and/or  waiver  of  claims  for 
benefits  filed  or  benefits  payable  under 
section  415  and  part  C  of  title  IV  of  the 
Act.  The  endorsement  provisions 
contained  in  paragraph  (a)  of  this 
section  shall  be  construed  to  incorporate 
these  prohibitions  in  any  policy  or 
contract  of  insurance  obtained  by  an 
operator  to  meet  the  obligations 
imposed  on  such  operator  by  section 
423  of  the  Act. 

(6)  Additional  requirements.  In 
addition  to  the  requirements  described 
in  paragraph  (c)(1)  through  (5)  of  this 
section,  the  endorsement  provisions 
contained  in  paragraph  (a)  of  this 
section  shall,  to  the  fiillest  extent 
possible,  be  construed  to  bring  any 
policy  or  contract  of  insurance  entered 
into  by  an  operator  for  the  purpose  of 
insuring  such  operator's  liabifity  under 
part  C  of  title  IV  of  the  Act  into 
conformity  with  the  legal  requirements 
placed  upon  such  operator  by  section 
415  and  part  C  of  title  IV  of  the  Act  and 
parts  720  and  725  of  this  subchapter. 

(d)  Nothing  in  this  section  shall 
relieve  any  operator  or  carrier  of  the 
duty  to  comply  with  any  State 
workmen's  compensation  law,  except 
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insofer  as  such  State  law  is  in  conflict 
with  the  provisions  of  this  section. 

1726.204    Statutory  policy  provisions. 

Pursuant  to  section  423(b)  of  part  C  of 
title  IV  of  the  Act  each  policy  or 
contract  of  insurance  obtained  to 
comply  with  the  requirements  of  section 
423(a)  of  the  Act  must  contain  or  shall 
be  construed  to  contain — 

(a)  A  provision  to  pay  benefits 
required  under  section  422  of  the  Act, 
notwithstanding  the  provisions  of  the 
State  workmen's  compensation  law 
which  may  provide  for  lesser  payments; 
and, 

(b)  A  provision  that  insolvency  or 
bankruptcy  of  the  operator  or  discharge 
therein  (or  both)  shall  not  relieve  the 
carrier  from  liability  for  such  payments. 

1 726  J06    Other  forms  of  endof— ment  and 

poHclM. 

Forms  of  endorsement  or  policies 
other  than  that  described  in  §  726.203 
may  be  entered  into  by  operators  to 
insure  their  liability  \mder  the  Act. 
However,  any  form  of  endorsement  or 
policy  which  materially  alters  or 
attempts  to  materially  alter  an  operator's 
liability  for  the  pajmient  of  any  benefits 
imder  the  Act  shall  be  deemed 
insufficient  to  discharge  such  operator's 
duties  and  responsibilities  as  prescribed 
in  part  C  of  title  IV  of  the  Act.  In  any 
event,  the  failure  of  an  operator  to 
obtain  an  adequate  policy  or  contract  of 
insurance  shall  not  affect  such 
operator's  liability  for  the  payment  of 
any  benefits  for  which  he  is  determined 
liable. 

1726.206  TarmsofpotlciM. 

A  policy  or  contract  of  insurance  shall 
be  issued  for  the  term  of  1  year  firom  the 
date  that  it  becomes  effective,  but  if 
such  insurance  be  not  needed  except  for 
a  particular  contract  or  operation,  the 
term  of  the  policy  may  be  limited  to  the 
period  of  such  contract  or  operation. 

5726.207  Dtschargs  by  the  carrier  of 
obligations  and  duties  of  operator. 

Every  obligation  and  duty  in  respect 
of  payment  of  benefits,  the  providing  of 
medical  and  other  treatment  and  care, 
the  payment  or  furnishing  of  any  other 
benefit  required  by  the  Act  and  in 
respect  of  the  carrying  out  of  the 
administrative  procedure  required  or 
imposed  by  the  Act  or  the  regulations  in 
this  part  or  part  725  of  this  subchapter 
upon  an  operator  shall  be  discharged 
and  carried  out  by  the  carrier  as 
appropriate.  Notice  to  or  knowledge  of 
an  operator  of  the  occiirrence  of  total 
disability  or  death  due  to 
pneumoconiosis  shall  be  notice  to  or 
knowledge  of  such  carrier.  Jurisdiction 
of  the  operator  by  a  district  director. 


administrative  law  judge,  the  Office,  or 
appropriate  appellate  authority  under 
the  Act  shall  be  jurisdiction  of  such 
carrier.  Any  requirement  under  any 
benefits  order,  finding,  or  decision  shall 
be  binding  upon  such  carrier  in  the 
same  manner  and  to  the  same  extent  as 
upon  the  operator. 

Reports  by  Carrier 

1726.208    Report  by  carrier  of  issuance  of 
policy  or  endorsement 

Each  carrier  shall  report  to  the  Office 
each  policy  and  endorsement  issued, 
canceled,  or  renewed  by  it  to  an 
operator.  The  report  shall  be  made  in 
such  manner  and  on  such  form  as  the 
Office  may  require. 

§  726.209    Report;  by  whom  sent 

The  report  of  issuance,  cancellation, 
or  renewal  of  a  poUcy  and  endorsement 
provided  for  in  §  726.208  shall  be  sent 
by  the  home  office  of  the  carrier,  except 
that  any  carrier  may  authorize  its  agency 
or  agencies  to  make  such  reports  to  the 
Office. 

§726.210    Agreement  to  be  bound  by 
report 

Every  carrier  seeking  to  write 
insurance  under  the  provisions  of  the 
Act  shall  be  deemed  to  have  agreed  that 
the  acceptance  by  the  Office  of  a  report 
of  the  issuance  or  renewal  of  a  policy  of 
insurance,  as  provided  for  by  §  726.208 
shall  bind  the  carrier  to  full  liability  for 
the  obligations  under  the  Act  of  the 
operator  named  in  said  report.  It  shall 
be  no  defense  to  this  agreement  that  the 
carrier  failed  or  delayed  to  issue,  cancel, 
or  renew  the  policy  to  the  operator 
covered  by  this  report. 

§726.211    Name  of  one  employer  only  shall 
be  given  In  each  report 

A  separate  report  of  the  issuance  or 
renewal  of  a  policy  and  endorsement, 
provided  for  by  §  726.208,  shall  be  made 
for  each  operator  covered  by  a  policy.  If 
a  policy  is  issued  or  renewed  insuring 
more  than  one  operator,  a  separate 
report  for  each  operator  so  covered  shall 
be  sent  to  the  Office  with  the  name  of 
only  one  operator  on  each  such  report. 

§726.212    Notice  of  cancellation. 

Cancellation  of  a  contract  or  policy  of 
insurance  issued  imder  authority  of  the 
Act  shall  not  become  effective  otherwise 
than  as  provided  by  33  U.S.C.  936(b); 
and  notice  of  a  proposed  cancellation 
shall  be  given  to  the  Office  and  to  the 
operator  in  accordance  with  the 
provisions  of  33  U.S.C.  912(c),  30  days 
before  such  cancellation  is  intended  to 
be  effective  (see  section  422(a)  of  part  C 
of  title  IV  of  the  Act). 


§  726.21 3    Reports  by  carriers  concerning 
the  payment  of  benefits. 

Pursuant  to  33  U.S.C.  914(c)  as 
incorporated  by  section  422(a)  of  part  C 
of  title  IV  of  the  Act  and  §  726.207  each 
carrier  issuing  a  policy  or  contract  of 
insurance  imder  the  Act  shall  upon 
making  the  first  payment  of  benefits  and 
upon  tibe  suspension  of  any  payment  in 
any  case,  immediately  notify  the  Office 
in  accordance  with  a  form  prescribed  by 
the  Office  that  pajmient  of  benefit  has 
begim  or  has  been  suspended  as  the  case 
may  be.  In  addition,  each  such  carrier 
shall  at  the  request  of  the  Office  submit 
to  the  Office  such  additional 
information  concerning  policies  or 
contracts  of  insurance  issued  to 
guarantee  the  payment  of  benefits  imder 
the  Act  and  any  benefits  paid 
thereunder,  as  the  Office  may  bom  time 
to  time  require  to  carry  out  its 
responsibilities  imder  the  Act. 

Subpart  D— Chfil  Money  Penalties 

§  726.300    Purpose  and  scope. 

Any  operator  which  is  required  to 
secure  the  payment  of  benefits  under 
section  423  of  the  Act  and  §  726.4  and 
which  fails  to  seciue  such  benefits  shall 
be  subject  to  a  civil  penalty  of  not  more 
than  $1 ,000  for  each  day  during  which 
such  failure  occurs.  If  the  operator  is  a 
corporation,  the  president,  secretary, 
and  treasurer  of  the  operator  shall  also 
be  severally  liable  for  the  penalty  based 
on  the  operator's  failure  to  secure  the 
payment  of  benefits.  This  subpart 
defines  those  terms  necessary  for 
administration  of  the  civil  money 
penalty  provisions,  describes  the  criteria 
for  determining  the  amount  of  penalty 
to  be  assessed,  and  sets  forth  applicable 
procedures  for  the  assessment  and 
contest  of  penalties. 

§726.301    Definitions. 

In  addition  to  the  definitions 
prdvided  in  part  725  of  this  subchapter 
and  §  726.8,  the  following  definitions 
apply  to  this  subpart: 

(a)  Division  Director  means  the 
Director,  Division  of  Coal  Mine 
Workers'  Compensation,  Office  of 
Workers'  Compensation  Programs, 
Employment  Standards  Administration, 
or  such  other  official  authorized  by  the 
Division  Director  to  perform  any  of  the 
functions  of  the  Division  Director  under 
this  subpart. 

(b)  President,  secretary,  or  treasurer 
means  the  officers  of  a  corporation  as 
designated  pursuant  to  the  laws  and 
regulations  of  the  state  in  which  the 
corporation  is  incorporated  or,  if  that 
state  does  not  require  the  designation  of 
such  officers,  to  the  employees  of  a 
company  who  are  performing  the  work 
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usually  performed  by  such  officers  in 
the  state  in  which  the  corporation's 
principal  place  of  business  is  located, 
(c)  Principal  means  any  person  who 
has  an  ownership  interest  in  an  operator 
that  is  not  a  corporation,  and  shall 
include,  but  is  not  limited  to,  partners, 
sole  proprietors,  and  any  other  person 
who  exercises  control  over  the  operation 
of  a  coal  mine, 

§726.302    Determination  of  penalty. 

(a)  The  following  method  shall  be 
used  for  determining  the  amount  of  any 
penalty  assessed  imder  this  subpart. 

(b)  The  penalty  shall  be  determined 
by  multiplying  the  daily  base  penalty 
eunoimt  or  amoimts,  determined  in 
accordance  with  the  formula  set  forth  in 
this  section,  by  the  niunber  of  days  in 
the  period  during  which  the  operator  is 
subject  to  the  security  requirements  of 
section  423  of  the  Act  and  §  726.4,  and 
fails  to  secure  its  obligations  under  the 
Act.  The  period  during  which  an 
operator  is  subject  to  liability  for  a 
penalty  for  failure  to  secure  its 
obligations  shall  be  deemed  to 
commence  on  the  first  day  on  which  the 
operator  met  the  definition  of  the  term 
"operator"  as  set  forth  in  §  725.101  of 
this  subchapter.  The  period  shall  be 
deemed  to  continue  even  where  the 
operator  has  ceased  coal  mining  and  any 
related  activity,  unless  the  operator 
secured  its  liability  for  all  previous 
periods  through  a  policy  or  policies  of 
insurance  obtained  in  accordance  with 
subpart  C  of  this  part  or  has  obtained  a 
certification  of  exemption  in  accordance 
with  the  provisions  of  §  726.114. 

(c)(1)  A  daily  base  penalty  amount 
shall  be  determined  for  all  periods  up  to 
and  including  the  10th  day  after  the 
operator's  receipt  of  the  notification  sent 
by  the  Director  pursuant  to  §  726.303, 
during  which  the  operator  failed  to 
secure  its  obligations  imder  section  423 
of  the  Act  and  §726.4. 

(2)(i)  The  daily  base  penalty  amount 
shall  be  determined  based  on  the 
nimiber  of  persons  employed  in  coal 
mine  employment  by  the  operator,  or 
engaged  in  coal  mine  employment  on 
behalf  of  the  operator,  on  each  day  of 
the  period  defined  by  this  section,  and 
shall  be  computed  as  follows: 


Employees 


Less  than  25  ... 

25  to  50  

51  to  100  

More  than  100 


Penalty 
(per  day) 


$100 
200 
300 
400 


(ii)  For  any  period  after  the  operator 
has  ceased  coal  mining  and  any  related 
activity,  the  daily  penalty  amouint  shall 
be  computed  based  on  the  largest 


number  of  persons  employed  in  coal 
mine  employment  by  the  operator,  or 
engaged  in  coal  mine  employment  on 
behalf  of  the  operator,  on  any  day  while 
the  operator  was  engaged  in  coal  mining 
or  any  related  activity.  For  purposes  of 
this  section,  it  shall  be  presumed,  in  the 
absence  of  evidence  to  the  contrary,  that 
any  person  employed  by  an  operator  is 
employed  in  coal  mine  employment.. 

(3)  In  any  case  in  which  the  operator 
had  prior  notice  of  the  applicability  of 
the  Black  Lung  Benefits  Act  to  its 
operations,  the  daily  base  penalty 
amounts  set  forth  in  paragraph  (b)  of 
this  section  shall  be  doubled.  Prior 
notice  may  be  inferred  where  the 
operator,  or  an  entity  in  which  the 
operator  or  any  of  its  principals  had  an 
ownership  interest,  or  an  entity  in 
which  the  operator's  president, 
secretary,  or  treasurer  were  employed: 

(i)  Previously  complied  with  section 
423  of  the  Act  and  §  726.4; 

(ii)  Was  notified  of  its  obligation  to 
comply  with  section  423  of  the  Act  and 
§  726.4;  or 

(iii)  Was  notified  of  its  potential 
liability  for  a  claim  filed  under  the 
Black  Lung  Benefits  Act  pursuant  to 
§  725.407  of  this  subchapter. 

(4)  Commencing  with  the  11th  day 
after  the  operator's  receipt  of  the 
notification  sent  by  the  Director 
pursuant  to  §  726.303,  the  daily  base 
penalty  amounts  set  forth  in  paragraph 
(b)  shdl  be  increased  by  $100. 

(5)  In  any  case  in  which  the  operator, 
or  any  of  its  principals,  or  an  entity  in 
which  the  operator's  president, 
secretary,  or  treasurer  were  employed, 
has  been  the  subject  of  a  previous 
penalty  assessment  under  this  part,  the 
daily  base  penalty  amounts  shall  be 
increased  by  $300,  up  to  a  maximum 
daily  base  penalty  amoimt  of  $1,000. 
The  maximum  daily  base  penalty 
amount  applicable  to  any  violation  of 

§  726.4  that  takes  place  after  [effective 
date  of  the  final  rule]  shall  be  $1,100. 
(d)  The  penalty  shall  be  subject  to 
reduction  for  any  period  during  which 
the  operator  had  a  reasonable  belief  that 
it  was  not  required  to  comply  with 
section  423  of  the  Act  and  §  726.4  or  a 
reasonable  belief  that  it  had  obtained 
insurance  coverage  to  comply  writh 
section  423  of  the  Act  and  §  726,4,  A 
notice  of  contest  filed  in  accordance 
with  §  726.307  shall  not  be  sufficient  to 
establish  a  reasonable  belief  that  the 
operator  was  not  required  to  comply 
with  the  Act  and  regulations. 

§726.303    Notification;  investigation. 

(a)  If  the  Director  determines  that  an 
operator  has  violated  the  provisions  of 
section  423  of  the  Act  and  §  726.4,  he 
or  she  shall  notify  the  operator  of  its 


violation  and  request  that  the  operator 
immediately  secure  the  payment  of 
benefits.  Such  notice  shall  be  sent  by 
certified  mail. 

(b)  The  Director  shall  also  direct  the 
operator  to  supply  information  relevant 
to  the  assessment  of  a  penalty.  Such 
information,  which  shall  be  supplied 
within  30  days  of  the  Director's  request, 
may  include: 

(1)  The  date  on  which  the  operator 
commenced  its  operation  of  a  coal  mine; 

(2)  The  number  of  persons  employed 
by  the  operator  since  it  began  operating' 
a  coal  mine  and  the  dates  of  their 
employment;  and 

(3)  llie  identity  and  last  known 
address: 

(i)  In  the  case  of  a  corporation,  of  all 
persons  who  served  as  president, 
secretary,  and  treasurer  of  the  operator 
since  it  began  operating  a  coal  mine;  or 

(ii)  In  the  case  of  an  operator  which 
is  not  incorporated,  of  all  persons  who 
were  principals  of  the  operator  since  it 
began  operating  a  coal  mine; 

(c)  In  conducting  any  investigation  of 
an  operator  under  this  subpart,  the 
Division  Director  shall  have  all  of  the 
powers  of  a  district  director,  as  set  forth 
at  §  725.351(a)  of  this  subchapter.  For 
purposes  of  §  725.351(c),  the  Division 
Director  shall  be  considered  to  sit  in  the 
District  of  Columbia. 

§726.304    Notice  of  initial  aaMMmant 

(a)  After  an  operator  receives 
notification  under  §  726.303  and  fails  to 
secure  its  obligations  for  the  period 
defined  in  §  726.302(b),  and  following 
the  completion  of  any  investigation,  die 
Director  may  issue  a  notice  of  initial 
penalty  assessment  in  accordance  with 
the  criteria  set  forth  in  §  726.302. 

(b)(1)  A  copy  of  sugh  notice  shall  be 
sent  by  certified  mail  to  the  operator.  If 
the  operator  is  a  corporation,  a  copy 
shall  also  be  sent  by  certified  mail  to 
each  of  the  persons  who  served  as 
president,  secretary,  or  treasurer  of  the 
operator  during  any  period  in  which  the 
operator  was  in  violation  of  section  423 
of  the  Act  and  §  726,4. 

(2)  Where  service  by  certified  mail  is 
not  accepted  by  any  person,  the  notice 
shall  be  deemed  received  by  that  person 
on  the  date  of  attempted  delivery. 
Where  service  is  not  accepted,  the 
Director  may  exercise  discretion  to  serve 
the  notice  by  regular  mail. 

§726.305    Contents  of  notice. 

The  notice  required  by  §  726,304 
shall: 

(a)  Identify  the  operator  against  whom 
the  penalty  is  assessed  as  well  as  the 
name  of  any  other  person  severally 
liable  for  such  penalty; 
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(b)  Set  forth  the  determination  of  the 
Director  as  to  the  amount  of  the  penalty 
and  the  reason  or  reasons  therefor; 

(c)  Set  forth  the  right  of  each  person 
identified  in  paragraph  (a)  of  this 
section  to  contest  the  notice  and  request 
a  hearing  before  the  Office  of 
Administrative  Law  Judges; 

(d)  Set  forth  the  method  for  each 
person  identified  in  paragraph  (a)  to 
contest  the  notice  and  request  a  hearing 
before  the  Office  of  Administrative  Law 
Judges;  and 

(e)  Inform  any  affected  person  that  in 
the  absence  of  a  timely  contest  and 
request  for  hearing  received  within  30 
days  of  the  date  of  receipt  of  the  notice, 
the  Director's  assessment  will  become 
final  and  unappealable  as  to  that  person. 

1726.306    HnalHyofadmintMratlve 
■— ttiwnt 

Except  as  provided  in  §  726.307(c),  if 
any  person  identified  as  potentially 
liable  for  the  assessment  does  not, 
within  30  days  after  receipt  of  notice, 
contest  the  assessment,  the  Director's 
assessment  shall  be  deemed  final  as  to 
that  person,  and  collection  and  recovery 
of  the  penalty  may  be  instituted 
pursuant  to  §  726.320. 

S726J07    Form  of  notic*  of  contest  and 
rtquMt  for  hoaring. 

(a)  Any  person  desiring  to  contest  the 
Director's  notice  of  initial  assessment 
shall  request  an  administrative  hearing 
piusuant  to  this  part.  Tha  notice  of 
contest  shall  be  made  in  vmting  to  the 
Director,  Division  of  Coal  Mine 
Workers'  Compensation,  Office  of 
Workers'  Compensation  Programs, 
Employment  Standards  Administration, 
United  States  Department  of  Labor.  The 
notice  of  contest  must  be  received  no 
later  than  30  days  after  the  date  of 
receipt  of  the  notice  issued  under 

§  726.304.  No  additional  time  shall  be 
added  where  service  of  the  notice  is 
made  by  mail. 

(b)  The  notice  of  contest  shall: 

(1)  Be  dated; 

(2)  Be  typewritten  or  legibly  written; 

(3)  State  the  specific  issues  to  be 
contested.  In  particular,  the  person  must 
indicate  his  agreement  or  disagreement 
with: 

(i)  The  Director's  determination  that 
the  person  against  whom  the  penalty  is 
assessed  is  an  operator  subject  to  the 
requirements  of  section  423  of  the  Act 
and  §  726.4,  or  is  the  president, 
secretary,  or  treasurer  of  an  operator,  if 
the  operator  is  a  corporation. 

(ii)  The  Director's  determination  that 
the  operator  violated  section  423  of  the 
Act  and  §  726.4  for  the  time  period  in 
question;  and 

(iii)  The  Director's  determination  of 
the  amoimt  of  penalty  owed; 


(4)  Be  signed  by  the  person  making 
the  request  or  an  authorized 
Apresentative  of  such  person;  and 

(5)  Include  the  address  at  which  such 
person  or  authorized  representative 
desires  to  receive  further 
communications  relating  thereto. 

(c)  A  notice  of  contest  filed  by  the 
operator  shall  be  deemed  a  notice  of 
contest  on  behalf  of  all  other  persons  to 
the  Director's  determinations  thai  the 
operator  is  subject  to  section  423  of  the 
Act  and  §  726.4  and  that  the  operator 
violated  those  provisions  for  the  time 
period  in  question,  and  to  the  Director's 
determination  of  the  amount  of  penalty 
owed.  An  operator  may  not  contest  the 
Director's  determination  that  a  person 
against  whom  the  penalty  is  assessed  is 
the  president,  secretary,  or  treasurer  of 
the  operator. 

(d)  Failure  to  specifically  identify  an 
issue  as  contested  pursuant  to  paragraph 
(b)(3)  of  this  section  shall  be  deemed  a 
waiver  of  the  right  to  contest  that  issue. 

§  726.308    Service  and  computation  of 
time. 

(a)  Service  of  documents  under  this 
part  shall  be  made  by  delivery  to  the 
person,  an  officer  of  a  corporation,  or 
attorney  of  record,  or  by  mailing  the 
document  to  the  last  known  address  of 
the  person,  officer,  or  attorney.  If  service 
is  made  by  mail,  it  shall  be  considered 
complete  upon  mailing.  Unless 
otherwise  provided  in  this  subpart, 
service  need  not  be  made  by  certified 
mail.  If  service  is  made  by  delivery,  it 
shall  be  considered  complete  upon 
actual  receipt  by  the  person,  officer,  or 
attorney;  upon  leaving  it  at  the  person's, 
officer's  or  attorney's  office  with  a  clerk 
or  person  in  charge;  upon  leaving  it  at 

a  conspicuous  place  in  the  office  if  no 
one  is  in  charge;  or  by  leaving  it  at  the 
person's  or  attorney's  residence. 

(b)  If  a  complaint  has  been  filed 
pursuant  to  §  726.309,  two  copies  of  all 
documents  filed  in  any  administrative 
proceeding  imder  this  subpart  shall  be 
served  on  the  attorneys  for  the 
Department  of  Labor.  One  copy  shall  be 
served  on  the  Associate  Solicitor,  Black 
Lung  Benefits  Division,  Room  N-2605, 
Office  of  the  Solicitor,  U.S.  Department 
of  Labor,  200  Constitution  Ave.,  N.W., 
Washington,  DC  20210,  and  one  copy  on 
the  attorney  representing  the 
Department  in  the  proceeding. 

(c)  The  time  allowed  a  party  to  file 
any  response  imder  this  subpart  shall  be 
computed  beginning  with  the  day 
following  the  action  requiring  a 
response,  and  shall  include  the  last  day 
of  the  period,  unless  it  is  a  Satiirday, 
Sunday,  or  federally-observed  hoUday, 
in  which  case  the  time  period  shall 
include  the  next  business  day. 


S726.309    Referral  to  ttieOffica  of 
Administrative  Law  Judges. 

(a)  Upon  receipt  of  a  timely  notice  of 
contest  filed  in  accordance  with 

§  726.307,  the  Director,  by  the  Associate 
Solicitor  for  Black  Lung  Benefits  or  the 
Regional  Solicitor  for  the  Region  in 
wWch  the  violation  occurred,  may  file 
a  complaint  vrith  the  Office  of 
Administrative  Law  Judges.  The 
Director  may,  in  the  complaint,  reduce 
the  total  penalty  amount  requested.  A 
copy  of  the  notice  of  initial  assessment 
issued  by  the  Director  and  all  notices  of 
contest  filed  in  accordance  with 
§  726.307  shall  be  attached.  A  notice  of 
contest  shall  be  given  the  effect  of  an 
answer  to  the  complaint  for  piuposes  of 
the  administrative  proceeding,  subject 
to  any  amendment  that  may  be 
permitted  under  this  subpart  and  29 
CFR  part  18. 

(b)  A  copy  of  the  complaint  and 
attachments  thereto  shall  be  served  by 
coimsel  for  the  Director  on  the  person 
who  filed  the  notice  of  contest. 

(c)  The  Director,  by  counsel,  may 
withdraw  a  complaint  filed  imder  this 
section  at  any  time  prior  to  the  date 
upon  which  the  decision  of  the 
Department  becomes  final  by  filing  a 
motion  with  the  Office  of 
Administrative  Law  Judges  or  the 
Secretary,  as  appropriate.  If  the  Director 
makes  such  a  motion  prior  to  the  date 
on  which  an  administrative  law  judge 
renders  a  decision  in  accordance 

§  726.313,  the  dismissal  shall  be  without 
prejudice  to  further  assessment  against 
the  operator  for  the  period  in  question. 

S  726.310    Appointment  of  Administrative 
Law  Judge  and  notification  of  tiearing  date. 

Upon  receipt  from  the  Director  of  a 
complaint  filed  pursuant  to  §  726.309, 
the  Chief  Administrative  Law  Judge 
shall  appoint  an  Administrative  Law 
Judge  to  hear  the  case.  The 
Administrative  Law  Judge  shall  notify 
all  interested  parties  of  the  time  and 
place  of  the  hearing. 

§726.311    Evidence. 

(a)  Except  as  specifically  provided  in 
this  subpart,  and  to  the  extent  they  do 
not  conflict  with  the  provisions  of  this 
subpart,  the  Rules  of  Practice  and 
Procedure  for  Administrative  Hearings 
Before  the  Office  of  Administrative  Law 
Judges  established  by  the  Secretary  at  29 
CFR  part  18  shall  apply  to 
administrative  proceedings  under  this 
subpart.  

(b)  Notwithstanding  29  CFR 
18.1101(b)(2),  subpart  B  of  the  Rules  of 
Practice  and  Procedure  for 
Administrative  Hearings  Before  the 
Office  of  Administrative  Law  Judges 
shall  apply  to  administrative 
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proceedings  under  this  part,  except  that 
documents  contained  in  Department  of 
Labor  files  and  offered  on  behalf  of  the 
Director  shall  be  admissible  in 
proceedings  under  this  subpart  without 
regard  to  their  compliance  with  the 
Rules  of  Practice  and  Procedure. 

§726.312    Burdens  of  proof. 

(a)  The  Director  shall  bear  the  burden 
of  proving  the  existence  of  a  violation, 
and  the  time  period  for  which  the 
violation  occurred.  To  prove  a  violation, 
the  Director  must  establish: 

(1)  That  the  person  against  whom  the 
penalty  is  assessed  is  an  operator,  or  is 
the  president,  secretary,  or  treasurer  of 
an  operator,  if  such  operator  is  a 
corporation. 

(2)  That  the  operator  violated  section 
423  of  the  Act  and  §  726.4.  The  filing  of 
a  complaint  shall  be  considered  prima 
facie  evidence  that  the  Director  has 
searched  the  records  maintained  by 
OWCP  and  has  determined  that  the 
operator  was  not  authorized  to  self- 
insTire  its  liability  under  the  Act  for  the 
time  period  in  question,  and  that  no 
insurance  carrier  reported  coverage  of 
the  operator  for  the  time  period  in 
question. 

(b)  The  Director  need  not  produce 
further  evidence  in  support  of  his 
biu'den  of  proof  with  respect  to  the 
issues  set  forth  in  paragraph  (a)  if  no 
party  contested  them  pursuant  to 

§  726.307(b)(3). 

(c)  The  Director  shall  bear  the  burden 
of  proving  the  size  of  the  operator  as 
required  by  §  726.302,  except  that  if  the 
Director  has  requested  the  operator  to 
supply  information  with  respect  to  its 
size  under  §  726.303  and  the  operator 
has  not  fully  complied  with  that 
request,  it  shall  be  presumed  that  the 
operator  has  more  Uian  100  employees 
engaged  in  coal  mine  emplojnnent.  The 

.  person  or  persons  liable  for  the 
assessment  shall  thereafter  bear  the 
biuden  of  proving  the  actual  number  of 
employees  engaged  in  coal  mine 
employment. 

(d)  The  Director  shall  bear  the  burden 
of  proving  the  operator's  receipt  of  the 
notification  required  by  §  726.303,  the 
operator's  prior  notice  of  the 
applicability  of  the  Black  Lung  Benefits 
Act  to  its  operations,  and  the  existence 
of  any  previous  assessment  against  the 
operator,  the  operator's  principals,  or 
the  operator's  officers. 

(e)  The  person  or  persons  liable  for  an 
assessment  shall  bear  the  burden  of 
proving  the  applicability  of  the 
mitigating  factors  Usted  in  §  726.302(d). 


S  726.31 3    Decision  and  order  of 
Administrative  l^w  Judge. 

(a)  The  Administrative  Law  Judge 
shall  render  a  decision  on  the  issues 
referred  by  the  Director. 

(b)  The  decision  of  the  Administrative 
Law  Judge  shall  be  limited  to 
determining,  where  such  issues  are 
properly  before  him  or  her: 

(1)  Whether  the  operator  has  violated 
section  423  of  the  Act  and  §  726.4; 

(2)  Whether  other  persons  identified 
by  the  Director  as  potentially  severally 
liable  for  the  penalty  were  the  president, 
treasurer,  or  secretary  of  the  corporation 
dicing  the  time  period  in  question;  and 

(3)  The  appropriateness  of  the  penalty 
assessed  by  die  Director  in  light  of  the 
factors  set  forth  in  §  726.302.  The 
Administrative  Law  Judge  shall  not 
render  determinations  on  the  legality  of 
a  regulatory  provision  or  the 
constitutionality  of  a  statutory 
provision. 

(c)  The  decision  of  the  Administrative 
Law  Judge  shall  include  a  statement  of 
findings  and  conclusions,  with  reasons 
and  bases  therefor,  upon  each  material 
issue  presented  on  the  record.  The 
decision  shall  also  include  an 
appropriate  order  which  may  affirm, 
reverse,  or  modify,  in  whole  or  in  part, 
the  determination  of  the  Director. 

(d)  The  Administrative  Law  Judge 
shall  serve  copies  of  the  decision  on 
each  of  the  parties  by  certified  mail. 

(e)  The  decision  of  the  Administrative 
Law  Judge  shall  be  deemed  to  have  been 
issued  on  the  date  that  it  is  rendered, 
and  shall  constitute  the  final  order  of 
the  Secretary  unless  there  is  a  request 
for  reconsideration  by  the 
Administrative  Law  Judge  pursuant  to 
paragraph  (f)  of  this  section  or  a  petition 
for  review  filed  pursuant  to  §  726.314. 

(f)  Any  party  may  request  that  the 
Administrative  Law  Judge  reconsider 
his  or  her  decision  by  filing  a  motion 
within  30  days  of  the  date  upon  which 
the  decision  of  the  Administrative  Law 
Judge  is  issued.  A  timely  motion  for 
reconsideration  will  suspend  the 
running  of  the  time  for  any  party  to  file 
a  petition  for  review  pursuant  to 
§726.314. 

(g)  Following  issuance  of  the  decision 
and  order,  the  Chief  Administrative  Law 
Judge  shall  promptly  forward  the 
complete  hearing  record  to  the  Director. 

§726.314    Review  by  the  Secretary. 

(a)  The  Director  or  any  party 
aggrieved  by  a  decision  of  the 
Administrative  Law  Judge  may  petition 
the  Secretary  for  review  of  the  decision 
by  filing  a  petition  within  30  days  of  the 
date  on  wldch  the  decision  was  issued. 
Any  other  party  may  file  a  cross-petition 
for  review  within  15  days  of  its  receipt 


of  a  petition  for  review  or  within  30 
days  of  the  date  on  which  the  decision 
was  issued,  whichever  is  later.  Copies  of 
any  petition  or  cross-petition  shall  be 
served  on  all  parties  and  on  the  Chief 
Administrative  Law  Judge. 

(b)  A  petition  filed  by  one  party  shall 
not  affect  the  finality  of  the  decision 
with  respect  to  other  parties. 

(c)  If  any  party  files  a  timely  motion 
for  reconsideration,  any  petition  for 
review,  whether  filed  prior  to  or 
subsequent  to  the  filing  of  the  timely 
motion  for  reconsideration,  shall  be 
dismissed  without  prejudice  as 
premature.  The  30-day  time  limit  for 
filing  a  petition  for  review  by  any  party 
shall  commence  upon  issuance  of  a 
decision  on  reconsideration. 

§726.315    Contents. 

Any  petition  or  cross-petition  for 
review  shall: 

(a)  Be  dated; 

(b)  Be  typewritten  or  legibly  written; 

(c)  State  the  specific  reason  or  reasons 
why  the  party  petitioning  for  review 
believes  the  Administrative  Law  Judge's 
decision  is  in  error; 

(d)  Be  signed  by  the  party  filing  the 
petition  or  an  authorized  representative 
of  such  party;  and 

(e)  Attach  copies  of  the 
Administrative  Law  Judge's  decision 
and  any  other  documents  admitted  into 
the  record  by  the  Administrative  Law 
Judge  which  would  assist  the  Secretary 
in  determining  whether  review  is 
warranted. 

§726.316    Filing  and  service. 

(a)  Filing.  All  documents  submitted  to 
the  Secretary  shall  be  filed  with  the 
Secretary  of  Labor,  U.S.  Department  of 
Labor,  200  Constitution  Ave.,  NW, 
Washington,  DC  20210. 

(b)  Number  of  copies.  An  original  and 
four  copies  of  alt  docimients  shall  be 
filed. 

(c)  Computation  of  time  for  delivery 
by  mail.  Documents  are  not  deemed 
filed  with  the  Secretary  until  actually 
received  by  the  Secretary  either  on  or 
before  the  due  date.  No  additional  time 
shall  be  added  where  service  of  a 
document  requiring  action  within  a- 
prescribed  time  was  made  by  mail. 

(d)  Manner  and  proof  of  service.  A 
copy  of  each  docimient  filed  with  the 
Secretary  shall  be  served  upon  all  other 
parties  involved  in  the  proceeding. 
Service  under  this  section  shall  be  by 
personal  delivery  or  by  mail.  Service  by 
mail  is  deemed  effected  at  the  time  of 
mailing  to  the  last  known  address. 

§726^17    Discretionary  review. 

(a)  Following  receipt  of  a  timely 
petition  for  review,  the  Secretary  shall 
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determine  whether  the  decision 
warrants  review,  and  shall  send  a  notice 
of  such  determination  to  the  parties  and 
the  Chief  Administrative  Law  Judge.  If 
the  Secretary  declines  to  review  the 
decision,  the  Administrative  Law 
Judge's  decision  shall  be  considered  the 
final  decision  of  the  agency.  The 
Secretary's  determination  to  review  a 
decision  by  an  Administrative  Law 
Judge  imder  this  subpart  is  solely  within 
the  discretion  of  the  Secretary. 

(b)  The  Secretary's  notice  shall 
specify: 

(1)  "rhe  issue  or  issues  to  be  reviewed; 
and 

(2)  The  schedule  for  submitting 
arguments,  in  the  form  of  briefs  or  such 
other  pleadings  as  the  Secretary  deems 
appropriate. 

(c)  Upon  receipt  of  the  Secretary's 
notice,  the  Director  shall  forward  the 
record  to  the  Secretary. 

1728.318    Final  itocision  of  the  Sacratafy. 

The  Secretary's  review  shall  be  based 
upon  the  hearing  record.  The  findings  of 
fact  in  the  decision  under  review  shall 
be  conclusive  if  supported  by 


substantial  evidence  in  the  record  as  a 
whole.  The  Secretary's  review  of 
conclusions  of  law  shall  be  de  novo. 
Upon  review  of  the  decision,  the 
Secretary  may  affirm,  reverse,  modify, 
or  vacate  the  decision,  and  may  remand 
the  case  to  the  Office  of  Administrative 
Law  Judges  for  further  proceedings.  The 
Secretary's  final  decision  shall  be  served 
upon  all  parties  and  the  Chief 
Administrative  Law  Judge,  in  person  or 
by  mail  to  the  last  known  address. 

i  726.31 9    Retention  of  official  record. 

The  official  record  of  every  completed 
administrative  hearing  held  pursuant  to 
this  part  shall  be  maintained  and  filed 
under  the  custody  and  control  of  the 
Director. 

§  726.320    Collactlon  and  racovary  of 
penalty. 

(a]  When  the  determination  of  the 
amoiint  of  any  civil  money  penalty 
provided  for  in  this  part  becomes  final, 
in  accordance  with  the  administrative 
assessment  thereof,  or  pursuant  to  the 
decision  and  order  of  an  Administrative 
Law  Judge  in  an  administrative 
proceeding  as  provided  in,  or  following 


the  decision  of  the  Secretary,  the 
amount  of  the  penalty  as  thus 
determined  is  immediately  due  and 
payable  to  the  U.S.  Department  of  Labor 
on  behalf  of  the  Black  Lung  Disability 
Trust  Fimd.  The  person  against  whom 
such  penalty  has  been  assessed  or 
imposed  shall  promptly  remit  the 
amount  thereof,  as  finally  determined,    . 
to  the  Secretary  by  certified  check  or  by 
money  order,  made  payable  to  the  order 
of  U.S.  Department  of  Labor,  Black  Lung 
Program.  Such  remittance  shall  be 
delivered  or  mailed  to  the  Director. 

(b)  If  such  remittance  is  not  received 
within  30  days  after  it  becomes  due  and 
payable,  it  may  be  recovered  in  a  civil 
action  brought  by  the  Secretary  in  any 
court  of  competent  jurisdiction,  in 
which  litigation  the  Secretary  shall  be 
represented  by  the  Solicitor  of  Labor. 

PART  727— {REMOVED] 

6.  Under  the  authority  of  sections  932 
and  936  of  the  Black  Lung  Benefits  Act, 
part  727  is  proposed  to  be  removed. 

IFR  Doc.  9»-24658  Filed  10-7-99;  8:45  am] 
BILUNG  CODE  4610-27-P 
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October  8,  1999 


Part  III 

Department  of 
Health  and  Human 
Services 

Administration  of  Children  and  Families 

45  CFR  Part  302,  et  at. 
Child  Support  Enforcement  Program; 
Incentive  Payments,  Audit  Penalties; 
Proposed  Rules 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Chiidren  and 
Famlliaa 

45  CFR  Parts  302, 303, 304  and  305 
Rm0970-AB85 

Cttild  Support  Enforcemant  Program; 
Incantiva  Paymanta,  Audit  Panaltiaa 

AGENCY:  Office  of  Child  Support 
Enforcement  (OCSE),  ACF,  HHS. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  regulation  proposes  to 
implement  the  statutory  requirement  of 
the  Social  Security  Act  that  requires  the 
Secretary  of  Health  and  Human  Services 
to  establish  the  new  performance-based 
incentive  system.  It  also  proposes  a 
performance-based  penalty  system  and 
establishes  standards  for  certain  types  of 
audits.  Finally,  OCSE  is  proposing  a 
requirement  that  States  establish  an 
administrative  review  process. 
Beginning  in  fiscal  year  2000,  the 
incentive  system  will  be  used  to  reward 
States  for  their  performance  in  nmning 
a  Child  Support  Enforcement  (IV-D) 
Program,  llie  penalty  system  will  be 
used  to  penalize  States  that  fail  to 
perform  at  acceptable  levels  or  fail  to 
submit  complete  and  reliable  data. 
DATES:  Consideration  will  be  given  to 
written  conmients  received  by 
December  7, 1999. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the  Office  of 
Child  Support  Enforcement, 
Administration  for  Children  and 
Families.  370  L'Enfant  Promenade,  SW., 
4th  Floor,  Washington,  DC  20447, 
Attention:  Director  of  Policy  and 
Planning  Division,  Mail  Stop:  OCSE/ 
DPP.  Comments  will  be  available  for 
public  inspection  Monday  through 
Friday,  8:30  a.m.  to  5:00  p.m.  on  the  4th 
floor  of  the  Department's  offices  at  the 
above  address.  Comments  may  also  be 
submitted  by  sending  electronic  mail  (e- 
mail)  to  jpitts@acf.dhhs.gov,  or  by 
telefoxing  to  202-401-3444.  This  is  a 
not  a  toll-free  number.  Comments  sent 
electronically  must  be  in  ASCII  format. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  Pitts,  OCSE  Division  of  Policy  and 
Planning,  (202)  401-5374.  Hearing 
impaired  individuals  may  call  the 
Federal  Dual  Party  Relay  Service  at  800- 
877-8339  between  8:00  a.m.  and  7:00 
p.m.  eastern  time. 
SUPPLEMENTARY  INFORMATION: 

I.  Statutory  and  Regulatory  Authority 

These  proposed  regulations 
implement  sections  409(a)(8),  452  (a)(4) 


and  (g),  and  458A  of  the  Social  Security 
Act  (Act),  as  added  by  the  Personal 
Responsibility  and  Work  Opportimity 
Reconciliation  Act  of  1996,  Public  Law 
104-193,  (PRWORA),  by  the  Child 
Support  Performance  and  Incentive  Act 
of  1998,  Public  Law  105-200,  and  as 
amended  by  the  Welfare  Reform 
Technical  Amendments  Act  of  1997, 
Public  Law  105-34. 

These  regulations  are  also  issued 
under  the  authority  granted  to  the 
Secretary  of  Health  and  Himian  Services 
(the  Secretary)  by  section  1102  of  the 
Act,  42  U.S.C.  1302.  Section  1102  of  the 
Act  authorizes  the  Secretary  to  publish 
regulations  that  may  be  necessary  for 
the  efficient  administration  of  the 
functions  for  which  the  Secretary  is 
responsible  under  the  Act. 

II.  Summary 

These  regulations  cover  four  subjects: 
incentives  to  States;  penalties  against 
State  TANF  grants;  audits;  and 
administrative  reviews.  Each  is  briefly 
summarized  below  and  is  discussed  in 
detail  in  subsequent  sections  of  the 
preamble. 

The  incentive  payment  provisions  are 
set  forth  in  section  458A  of  the  Act. 
Incentive  payments  would  be  made  to 
States  each  fiscal  year  based  on  their 
collections  and  their  performance  levels 
on  five  statutory  performance  measures: 
paternity  establishment;  establishment 
of  support  orders;  collections  for  current 
support;  case  collections  for  child 
support  arrearages;  and  cost- 
effectiveness,  libe  States  would  be 
assigned  a  statutorily  set  percentage 
based  on  their  performance  levels  on 
each  measure  or  their  improved 
performance  levels  over  the  preceding 
year.  The  precise  amount  a  State  would 
be  entitled  to  receive  would  be 
determined  based  on  a  number  of 
different  formulae  set  forth  in  the 
statute.  First,  an  incentive  base  amount 
would  be  calculated  for  each  State 
taking  into  account  the  State's 
collections  base  amount.  This  latter 
amoimt  would  be  computed  based  on 
the  amoimts  collected  by  the  State  with 
extra  weight  being  given  to  cases  that 
are  or  were  formerly  assigned  to  the 
State.  For  certain  performance 
measures,  the  State  would  be  credited 
with  the  full  amount  of  the  collections 
base  and  for  others,  75  percent  of  the 
collections  base.  These  amounts  would 
then  be  multiplied  by  the  percentages 
earned  on  each  of  the  five  performance 
measures  and  all  would  be  added 
together  to  compute  the  State  incentive 
base.  Second,  the  incentive  base  amoimt 
would  be  used  to  compute  the  State's 
share  of  the  incentive  pool  appropriated 
each  year.  A  State's  share  of  the  pool 


would  be  the  State's  incentive  base 
amount  divided  by  the  sum  of  the 
incentive  base  amoimts  for  all  States  for 
that  year  multiplied  by  the  amount 
appropriated  for  incentives  for  the  year. 
However,  in  order  to  receive  incentive 
amounts  each  year,  the  State's  data  must 
also  be  determined  to  be  complete  and 
reliable.  Incentive  payments  would  be 
made  quarterly  based  on  estimates  with 
adjustments  made  following  the  end  of 
the  year  based  on  actual  data  and 
performance  levels.  These  provisions 
would  be  used  to  determine  one-third  of 
incentive  payments  made  to  States  in 
fiscal  year  2000,  two-thirds  of  the 
incentive  pajrments  made  for  fiscal  year 
2001,  and  all  of  the  incentive  payments 
in  subsequent  years. 

The  penalty  provisions  are  contained 
in  section  409(a)(8)  of  the  Act.  A 
reduction  of  up  to  five  percent  would  be 
taken  against  a  State's  family  assistance 
grant  for  any  of  the  following  types  of 
failures  to  meet  requirements  of  the 
child  support  enforcement  program 
under  title  IV-D  of  the  Act:  the  failure 
to  meet  the  paternity  establishment 
percentages;  the  failure  to  meet  other 
performance  standards  specified  by  the 
Secretary;  the  failure  to  submit  complete 
and  reliable  data;  and  the  failiue  to 
substantially  comply  with  one  or  more 
IV-D  program  requirements.  The 
Secretary  proposes  to  adopt  two 
additional  performance  measures  for 
penalty  purposes,  i.e.  support  order 
establishment  and  collections  for 
current  support.  These  failiues  would 
be  determined  either  based  on  a  review 
of  data  submitted  by  a  State,  or  as  a 
result  of  a  federal  audit.  After  a  failure 
has  been  identified,  a  State  would  have . 
an  automatic  one-year  corrective  action 
period  to  remedy  the  failing  or  meet  the 
performance  standard  or  other 
requirement.  A  reduction  would  be 
imposed  for  quarters  following  the  end 
of  the  corrective  action  year  if  the  State 
fails  to  take  sufficient  corrective  action 
and  would  continue  through  the  first 
quarter  in  which  the  State  is  fully  in 
compliance.  The  hearing  and  appeal 
provisions  and  25  percent  penalty 
ceiling  applicable  to  other  reductions  in 
the  State's  family  assistance  grant  under 
section  409  of  the  Act  would  also  apply. 

The  audit  provisions  are  set  forth 
mainly  in  section  452(a)(4)(C)  of  the 
Act,  but  are  also  further  clarified  in 
section  409(a)(8)  of  the  Act.  OCSE 
would  be  required  to  conduct  audits  for 
the  following  purposes:  to  assess  the 
completeness,  reliability,  and  security  of 
the  data  and  the  accuracy  of  the 
reporting  systems  used  in  calculating 
incentive  and  penalty  performance 
measmes;  to  determine  the  adequacy  of 
financial  management  of  the  State  W-D 
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program^;  to  detennine  whether  a  State 
IV-D  program  is  substantially 
complying  with  IV-D  program 
requirements;  and  such  other  purposes 
as  the  Secretary  finds  necessary.  The 
proposed  regulations  also  establish 
specific  standards  for  audits  to 
determine  whether  a  State  IV-D 
program  is  in  substantial  compliance. 
Certain  audits  must  be  performed  at 
least  once  every  three  yejirs  or  more 
frequently  if  the  State  fails  to  meet 
standards. 

The  administrative  review  provisions 
are  being  proposed  based  on  the 
Secretary's  rulemaking  authority  imder 
section  1102  of  the  Act.  They  would 
require  a  State  to  establish  proceduires  to 
provide  recipients  of  IV-D  program 
services  the  opportunity  to  request  a 
review  of  actions  taken  or  not  taken  in 
their  case.  The  State  must  establish 
procedures  for  reviewing  such  requests, 
taking  appropriate  actions,  if  necessary, 
and  notifying  the  recipients  of  the 
results  of  the  review  and  any  actions 
taken. 

m.  Background 

A.  The  National  Strategic  Plan 

OCSE  and  its  State  IV-D  program 
partners  saw  an  opportunity  to  create  a 
closer  working  relationship  in  the 
Government  Performance  and  Results 
Act  of  1993.  This  Act  required  Federal 
programs  to  set  goals  and  measure 
results  by  establishing  strategic  plans. 
CX3SE  and  State  partners  embarked  on 
an  effort  to  develop  a  National  Child 
Support  Enforcement  Strategic  Plan  by 
consensus  with  a  vision,  mission,  goals 
and  objectives.  This  was  achieved  in 
February,  1995.  The  plan  can  be  viewed 
on  OCSE's  website  at  http:// 
wv\rw.acf.dhhs.gov/programs/cse/new/ 
spwith.htnL 

The  plan  includes  three  major  goals 
for  the  child  support  program — that  all 
children  have  paternity  established,  all 
children  in  the  program  have  financial 
and  medical  support  orders  established, 
and  all  children  in  the  program  receive 
financial  and  medical  support  from  both 
parents. 

The  plan  has  provided  the  foundation 
for  both  reshaping  the  State-Federal 
relationship  into  a  collaborative 
partnership  and  building  a  results- 
oriented  framework  for  the  child 
support  enforcement  program.  After 
development  of  the  National  Child 
Support  Enforcement  Strategic  Plan, 
States  and  OCSE  worked  together  to 
develop  specific  performance  indicators 
that  could  be  used  to  measure  the 
program's  success  in  achieving  the  goals 
and  objectives. 


It  was  this  Strategic  Plan  and  its  array 
of  performance  measures  that  the  States 
and  OCSE  looked  to  in  order  to 
recommend  a  performance-based 
incentive  funcUng  system  to  reward 
States  for  results.  State  and  Federal 
partners  sought  a  formula  that  would 
spur  States  to  achieve  the  goals  and 
objectives  of  the  Strategic  Plan.  The 
array  of  performance  measures  was 
reviewed  and  the  key  indicators  for  the 
major  activities  of  the  child  support 
enforcement  program  were  selected. 
Essentially,  the  performance  measures 
selected  for  the  new  incentive  system 
are  a  subset  of  key  measures  for  the 
program.  The  Strategic  Plan  measures 
and  incentive  measures  for  paternity 
establishment,  support  order 
establishment,  collections  on  current 
support  and  cost-effectiveness  are  the 
same.  The  only  deviation  from  the  plan 
was  the  measure  for  collections  on  past- 
due  support.  State  and  Federal  partners 
rejected  the  Strategic  Plan  measure  that 
would  provide  an  arrearage  collection 
rate  because  there  is  a  wide  variation  in 
how  States  laws  affect  arrearages.  State 
and  Federal  partners  concluded  that  the 
only  workable  measiu^  that  would  level 
the  playing  field  among  States  in  this 
important  area  was  one  based  on  the 
nimiber  of  cases  that  were  paying  on 
arrears. 

After  the  incentive  funding  proposals 
were  developed,  State  and  Federal 
partners  further  collaborated  to    , 
recommend  a  system  of  performance 
penalties  for  States.  They  returned  to 
the  Strategic  Plan,  its  full  array  of 
measures  and  the  recommended 
incentive  funding  system  that  was  being 
considered  for  legislation.  First  the 
larger  array  of  measures  from  the 
Strategic  Plan  were  considered  for 
penalties  but  rejected.  Next,  the  partners 
focused  on  those  key  measures  of  the 
program's  performance  which  had  been 
reconunended  for  inc^itives.  The  States 
and  OCSE  chose  a  subset  of  the 
incentive  measures  for  application  of 
financial  penalties.  These  were  the 
incentive  measures  which  were  given  a 
greater  weight  in  the  computation  of  the 
incentive  formvda — paternity 
establishment,  order  establishment  and 
the  collection  of  ciurent  support. 

In  addition  to  the  use  of  the  Strategic 
Plan  for  developing  performance 
measures  for  the  child  support 
enforcement  program,  recommending  a 
State  incentive  funding  system,  and  a 
system  of  performance  penalties,  it  has 
also  more  recently  shaped  a  revision  of 
the  child  support  data  reporting  and 
collection  systems  and  the  role  of  the 
Federal  audit  process.  This  proposed 
rule  woidd  implement  key  structures 
that  have  been  shaped  and  guided  by 


the  Strategic  Plan  and  these  structures 
will,  in  turn,  help  achieve  outcomes  that 
fulfill  the  goals  and  objectives  of  the 
Plan  itself. 

B.  Issues  and  Activities  Leading  to  the 
New  Incentive  Provisions 

Under  section  458  of  title  IV-D  of  the 
Act,  States  are  paid  a  minimum  of  six 
percent  of  their  collections  in  TANF 
cases  and  six  percent  of  their  non-TANF 
collections  as  an  incentive.  Under  this 
system,  there  is  also  the  potential  to 
earn  up  to  10  percent  of  collections 
based  on  the  State's  cost-effectiveness  in 
running  a  child  support  program. 
However,  the  amount  of  non-TANF 
incentives  is  capped  at  115  percent  of 
the  TANF  incentive  earned. 

This  incentive  system  has  been 
questioned  for  focusing  on  only  one 
aspect  of  the  FV-D  program — cost- 
effectiveness.  It  does  not  reward  States 
for  other  important  aspects  of  child 
support  enforcement,  such  as  paternity 
and  support  order  establishment.  In 
addition,  since  all  States  receive  the 
minimum  incentive  amount  of  six 
percent  of  collections  regardless  of 
performance,  this  system  was  not 
regarded  as  having  a  real  incentive 
effect. 

Over  the  past  decade,  a  niunber  of 
commissions  and  organizations  have 
recommended  the  adoption  of  a  new 
performance-based  incentive  system.  In 
1988,  Congress  authorized  the  creation 
of  the  U.S.  Commission  on  Interstate 
Child  Support  to  make 
recommendations  to  Congress  on 
improving  the  child  support  program. 
That  Commission's  report  called  for  a 
study  of  the  Federal  funding  formula 
and  changes  to  an  incentive  structure 
that  is  based  on  performance.  In 
addition,  other  national  organizations, 
including  the  National  Conference  of 
State  Legislatures,  the  American  Public 
Welfare  Association  (now  the  American 
Public  Human  Services  Association, 
APHSA),  the  National  Governor's 
Association,  and  several  national 
advocacy  organizations  recommended 
the  adoption  of  a  new  performance- 
based  incentive  system. 

The  Personal  Responsibility  and  Work 
Opportimity  Reconciliation  Act  of  1996 
(PRWORA)  required  the  Secretary,  in 
consultation  with  State  IV-D  Program 
Directors,  to  recommend  to  Congress  a 
new  incentive  funding  system  for  State 
rV-D  programs  based  on  program 
performance.  Section  341(a)  of 
PRWORA  required  that:  (1)  the 
Secretary  of  Health  and  Human  Services 
develop  a  new  incentive  funding 
system,  in  a  revenue  neutral  manner;  (2) 
the  new  system  provide  additional 
payments  to  any  State  based  on  that 
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State's  performance;  and  (3)  the 
Secretary  report  to  Congress  on  the  new 
system. 

The  Incentive  Fimding  Workgroup 
was  formed  in  October  1996.  This  group 
consisted  of  1 5  State  and  local  IV-D 
directors  or  their  representatives  and  11 
Federal  staff  representatives  from  HHS. 
Earlier  efforts  of  this  State-Federal 
partnership  produced  the  National 
Strategic  Plan  for  the  IV-D  program  and 
a  set  of  outcome  measures  to  indicate 
the  program's  success  in  achieving  the 
goals  and  objectives  of  the  plan.  Using 
the  same  collaboration  and  consensus- 
building  approach,  State  and  Federal 
partners  recommended  a  new  incentive 
funding  system  based  on  the  foundation 
of  the  National  Strategic  Plan. 

Over  a  period  of  three  months, 
recommendations  for  the  new  incentive 
funding  system  emerged.  State  partners 
consulted  with  State  IV-D  programs  not 
represented  directly  on  the  Workgroup. 
The  final  recommendations  represented 
a  consensus  among  State  and  Federal 
partners  on  the  new  incentive  funding 
system.  The  Secretary  fully  endorsed 
the  incentive  formula  recommendations. 
The  Secretary's  report  made 
recommendations  to  the  Committee  on 
Ways  and  Means  of  the  House  of 
Representatives  and  the  Committee  on 
Finance  of  the  Senate. 

Most  of  the  recommendations  were 
included  in  Public  Law  105-200,  the 
Child  Support  Performance  and 
Incentive  Act  of  1998.  This  proposed 
rule  would  implement  that  legislation. 
The  legislative  language  is  very  explicit. 
Therefore,  we  are  for  the  most  part, 
merely  repeating  the  language  in  these 
proposed  rules.  However,  the  proposed 
regulations  add  details  or  guidance  on 
bow  to  treat  certain  cases  or  actions  and 
describe  when  it  is  permissible  to 
exclude  certain  cases  for  purposes  of 
calculating  State  performance.  We 
developed  the  specific  exclusions  and 
definitions  contained  in  the  proposed 
regulations  based  on  the  work  done  by 
the  Incentive  Funding  Workgroup.  Any 
non-statutory  proposed  elements  of  this 
regulation  are  subject  to  public 
comment  and  may  be  changed  based  on 
comments  received. 

C.  Audit  and  Penalties 

Prior  to  enactment  of  PRWORA,  the 
Federal  statute  at  former  section 
452(a)(4)  of  the  Act  required  periodic, 
comprehensive  Federal  audits  of  State 
IV-D  programs  to  ensure  substantial 
compliance  with  all  Federal  IV-D 
requirements.  If  the  audit  found  that  the 
State  program  was  not  in  substantial 
compliance  and  if  the  deficiencies 
identified  in  an  audit  were  not 
corrected,  States  faced  a  mandatory 


fiscal  penalty  of  between  1  and  5 
percent  of  the  Federal  share  of  the 
State's  title  IV-A  program  funding 
under  section  403(h)  of  the  Act.  Once  an 
audit  determined  compliance  with 
identified  deficiencies,  the  penalty  was 
lifted  or  ceased. 

Such  a  detailed,  process-oriented 
audit  was  time-consuming  and  labor- 
intensive  for  both  Federal  auditors  and 
the  States.  In  addition,  audit  findings 
did  not  measure  current  State 
performance  or  ciurent  program 
requirements  because  of  delays  and  the 
time  it  took  to  conduct  audits.  States 
contended  that  the  audit  system  focused 
too  much  on  administrative  procedures 
and  processes  rather  than  performance 
outcome  and  results. 

Notwithstanding  these  deficiencies,  it 
is  widely  agreed  that  efforts  to  pass  the 
Federal  audit  were  a  significant  driving 
force  behind  States'  improved  program 
performance  dining  the  years  that  these 
audit  and  penalty  provisions  were  in 
place  prior  to  enactment  of  PRWORA. 
While  two-thirds  of  the  States  failed  the 
initial  audit,  three-fourths  of  these  same 
States  came  into  compliance  after  a 
corrective-action  period  and  avoided  the 
financial  penalty. 

Section  452(a)(4)  of  the  Act,  as 
amended  by  PRWORA,  changed  the 
Federal  audit  process  to  focus  on 
measuring  performance  and  program 
results,  instead  of  process.  Subsequently 
as  part  of  technical  amendments  to 
PRWORA,  the  penalty  provision  iinder 
409(a)(8)  of  the  Act  was  modified  to 
conform  to  the  new  audit  approach 
xmder  the  IV-D  program.  The  new 
approach  to  measuring  program  results 
changes  the  Federal  audit  focus  to 
determining  the  reliability  of  program 
data  used  to  measure  performance  and 
requires  States  to  conduct  self-reviews, 
similar  to  the  former  Federal  process 
audits,  to  assess  whether  or  not  all 
required  IV-D  services  are  being 
provided.  States  have  the  opportimity  to 
use  these  self-reviews  (as  the  Office  of 
Child  Support  Enforcement  is 
publishing  imder  a  separate  proposed 
rule)  to  find  and  correct  deficiencies 
and  avoid  frequent  Federal  audits. 
Federal  auditors  will  assess  States'  data 
used  to  compute  performance  outcome 
measures  and  determine  if  these  data 
are  complete  and  reUable.  In  addition, 
Federal  auditors  vdll  conduct  periodic 
financial  and  other  audits,  as  necessary. 
The  statute  allows  OCSE  to  make  an 
annual  determination  on  the 
completeness  and  reliability  of  State 
data  used  to  compute  performance 
measures.  However,  once  a  State's  data 
has  been  determined  to  be  complete  and 
reliable,  we  plan  to  only  audit  the  data 
every  three  years — unless  there  is  a 


reason  to  believe  it  is  needed  more 
often. 

The  penalty  system  in  this  proposed 
rule  would  replace  the  previous  penalty 
under  former  section  403(h)  of  the  Act 
that  focused  on  substantial  compliance 
with  prescriptive  Federal  IV-D 
requirements.  However,  sections 
452(a)(4)(C)  and  409(a)(8)  continue  to 
allow  the  Secretary  discretion  to 
determine  substantial  noncompliance 
with  IV-D  requirements  and  to  assess  a 
penalty  imder  section  409(a)(8)  of  the 
Act,  based  on  discretionary  audits  of 
State  rV-D  programs. 

Federal  auditors  will  work  with  States 
to  assess  the  reliability  of  their  data  as 
well  as  to  test  State  systems  used  to 
produce  the  data  and  the  tools  used  to 
make  the  reliability  determinations. 
Federal  auditors'  assessment  of  data 
reliability  is  a  critical  aspect  of  assuring 
that  both  incentives  and  penalties  are 
based  on  accurate  and  reliable  State- 
reported  data.  This  is  an  important 
control,  not  only  on  the  expenditiire  of 
Federal  funds,  but  because  it  underpins 
the  fairness  of  the  incentive  and  penalty 
system  and  the  resulting  confidence  that 
States  have  in  rewards  dispensed  and 
penalties  assessed  nationwide. 

State-repor{ed,  statistical  and 
financial  data  taken  from  the  new 
reporting  forms,  the  OCSE-157,  the 
OCSE-34A,  and  the  OCSE-396A  will  be 
used  in  determining  State  performance 
levels.  The  OCSE-157  statistical  report 
is,  in  part,  the  culmination  of  a  Federal- 
State  data  improvement  initiative  that 
began  in  early  1992.  That  initiative, 
referred  to  as  the  Measuring  Excellence 
Through  Statistics  (METS)  initiative, 
developed  clear  reporting  instructions 
and  State  reporting  of  data  critical  to 
measuring  program  results,  which  in 
turn  will  resiUt  in  improved  State 
program  statistical  and  financial  data. 
State  data  as  reported  on  the  OCSE-157, 
as  well  as  on  the  expenditure  reporting 
form  (the  OCSE-396A)  and  the  support 
collection  reporting  form  (the  OCSE- 
34A),  will  be  evaluated  for 
completeness  and  reliability  by  Federal 
auditors.  State-reported  data  that  is 
determined  to  be  incomplete  or 
uiu^fiable  may  cause  reductions  in  the 
State's  funding  imder  the  IV-A  program 
and  loss  of  Federal  incentive  pajonents 
under  the  IV-D  program. 

The  performance  measures  and 
standards  proposed  in  this  regulation 
for  penalty  purposes  reflect  three 
objectives:  (1)  "To  insure  consistency  and 
integration  with  the  proposed  incentive 
system;  (2)  to  neither  reward  nor 
penalize  a  State  for  certain  levels  of 
performance  with  no  significant 
increase  over  the  previous  year;  and  (3) 
to  assess  a  penalty  for  poor  State 
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performance  with  no  significant 
improvement  over  the  previous  year. 
While  the  specifics  of  performance 
measures  for  penalty  purposes,  with  the 
exception  of  the  Paternity  Establishment 
Percentage  (PEP)  under  section  452(g)  of 
the  Act,  are  left  to  the  discretion  of  the 
Secretary,  the  approach  to  assessing 
penalties  proposed  in  this  regulation 
takes  into  consideration  the  results  of 
work  done  by  State  and  Federal  partners 
diuing  the  development  of  the  National 
Strategic  Plan  and  the  proposal  for 
incentive  measures,  as  well  as 
consultations  with  a  jvide  variety  of 
other  interested  parties,  including  the 
Congress,  State  representatives, 
advocates,  and  national  organizations. 

D.  Performance  Measures 

This  section  gives  a  description  of 
each  of  the  performance  measures  to  be 
used  for  incentive  and  penalty 
piunposes. 

Tlie  new  child  support  incentive 
system,  in  section  458A  of  the  Act,  as 
amended  by  the  Child  Support 
Performance  and  Incentive  Act  of  1998, 
measures  State  IV-D  program 
performance  in  five  major  areas:  (1) 
Paternity  establishment;  (2)  cases  with 
child  support  orders;  (3)  collections  on 
current  support;  (4)  cases  with 
collections  on  arrears;  and  (5)  cost- 
effectiveness. 

The  penalty  system  proposed  in  this 
regulation  would  measiu«  State  IV-D 
program  performance  in  three  areas:  (1) 
Paternity  establishment,  (2)  cases  with 
child  support  orders,  and  (3)  collections 
on  current  support.  The  first  is  required 
by  the  statute  pursuant  to  409(a)(8)(i) 
and  the  other  two  are  measiires  being 
proposed  by  the  Secretary. 

1.  Paternity  Establishment 

The  measure  for  paternity 
establishment  is  that  included  by 
Congress  for  pvuposes  of  paternity 
establishment  penalties  under  section 
452(g)  of  the  Act,  as  amended  by 
PRWORA.  It  is  also  one  of  the 
performance  measures  for  incentives 
piuposes  imder  section  458A(b)(6)(A)(i) 
of  the  Act.  States  may  use  either  one  of 
the  following  two  measiues  set  forth  in 
452(g)(2)  of  the  Act: 

(1)  rV-D  Paternity  EstabUshment 
Percentage  (PEP)  is  the  ratio  that  the 
total  number  of  children  in  the  IV-D 
caseload  in  the  fiscal  year  (or,  at  the 
option  of  the  State,  as  of  the  end  of  the 
fiscal  year)  who  have  been  bom  out-of- 
wedlock  and  for  whom  paternity  has 
been  established  or  acknowledged,  bears 
to  the  total  number  of  children  in  the 
IV-D  caseload  as  of  the  end  of  the 
preceding  fiscal  year  who  were  bom  out 
of  wedlock. 


(2) -Statewide  Paternity  Establishment 
Percentage  (PEP)  is  the  ratio  that  the 
total  number  of  minor  children  who 
have  been  bom  out-of-wedlock  and  for 
whom  paternity  has  been  established  or 
acknowledged  during  the  fiscal  year, 
bears  to  the  total  number  of  children 
bom  out-of-wedlock  during  the 
preceding  fiscal  year. 

Under  section  452(g)(2)  of  the  Act,  the 
count  of  children  will  not  include  any 
child  who  is  a  dependent  by  reason  of 
the  death  of  a  parent  (imless  paternity 
is  established  for  that  child),  nor  any 
child  whose  parent  is  found  to  have 
good  cause  for  refusing  to  cooperate 
with  the  State  agency  in  establishing 
paternity,  or  for  whom  the  appropriate 
State  agency  determines  it  is  against  the 
best  interest  of  the  child  to  pursue 
paternity  issues. 

2.  Cases  With  Child  Support  Orders 

This  measure  is  foimd  in  section 
458A(b)(6)(B)(i)  of  the  Act  and  shows, 
for  incentive  piuposes,  the  percentage  of 
cases  in  the  IV-D  caseload  in  which 
there  is  a  support  order.  This  proposed 
regulation  would  apply  the  same 
measure  for  penalty  purposes. 

3.  Collections  on  Current  Support 

The  third  measiue  is  at  section 
458A(b)(6)(C)(i)  of  the  Act  for  purposes 
of  incentives,  and  is  proposed  as  the 
measure  for  penalty  purposes  in  this 
regulation.  This  measure  focuses  on  the 
proportion  of  current  support  owed  that 
is  collected  in  IV-D  cases  diuing  the 
fiscal  year. 

Another  approach  would  be  to  look  at 
cases  with  payments  instead  of  actual 
collections.  We  invite  comment  on  the 
use  of  "Cases  with  Collections"  as  an 
alternative  to  the  "Collections  on 
Current  Support"  penalty  measure. 

4.  Collections  on  Arrears 

The  fourth  measure,  found  in  section 
458A(b)(6)(D)  of  the  Act  for  incentive 
purposes,  measiues  the  total  number  of 
cases  imder  the  FV-D  program  in  which 
payments  of  past-due  child  support 
were  received  in  the  fiscal  year  and  part 
or  all  of  the  payments  were  distributed 
to  the  family  to  whom  the  past-due 
child  support  was  owed  (or,  if  all  past- 
due  child  support  owed  to  the  family 
was,  at  the  time  of  receipt,  subject  to  an 
assignment  to  the  State  under  title  IV- 
A  of  the  Act,  part  or  all  of  the  payments 
were  retained  by  the  State)  divided  by 
the  total  number  of  IV-D  cases  in  which 
there  is  past-due  child  support. 

This  measure  includes  those  cases 
where,  during  the  fiscal  year,  all  of  the 
past-due  support  collected  was 
disbursed  to  the  family,  or  was  retained 
by  the  State  because  all  the  support  was 


assigned  to  the  State.  If  some  of  the  past- 
due  support  owed  in  a  IV-D  case  was 
assigned  to  the  State  and  some  was 
owed  to  the  family,  only  those  cases 
where  some  of  the  support  actually 
went  to  the  family  can  be  included. 

5.  Cost-Effectiveness 

The  final  measure  for  incentive 
purposes  under  section  458Arb)(6)CE)(i) 
of  the  Act,  compares  the  total  amount  of 
support  collected  by  the  State's  IV-D 
program  during  the  fiscal  year  to  the 
total  amount  expended  during  the  fiscal 
year  in  the  FV-D  program. 

E.  Weighting  the  Measures 

The  statute  requires  some  measures  to 
get  more  weight  than  other  measures. 
For  incentive  purposes  under  section 
458A  of  the  Act,  each  State  would  earn 
five  scores  based  on  performance  on 
each  of  the  five  measures.  The  statute 
specifies  that  more  emphasis  should  be 
placed  on  some  of  the  measures,  such  as 
those  that  ensure  timely  and  consistent 
support  for  children.  Therefore,  in 
accordance  with  section  458A(b)(5)(A) 
of  the  Act,  we  propose  to  weight  the 
first  three  measures  (paternity 
establishment,  order  establishment,  and 
collections  on  current  support)  slightly 
more  heavily  than  the  last  two 
(collections  on  arrears  and  cost 
effectiveness).  The  weighted  scores  are 
used  to  determine  a  State's  maximum 
base  amount. 

F.  Exclusion  of  Other  Measures  From 
Penalty  Measures 

While  the  incentives  measures, 
formula,  and  process  is  laid  out  or  cross 
referenced  explicitly  in  section  458A  of 
the  Act,  the  penalty  provisions  in 
sections  409(a)(8)  of  the  Act  allow  the 
Secretary  to  set  the  measures, 
performance  standards  (other  than  those 
for  paternity  establishment),  and 
process  that  will  be  used  to  determine 
if  State  performance  is  sufficiently 
inadequate  to  warrant  a  financial 
penalty. 

As  noted  earlier,  we  based  these 
measures  on  the  Strategic  Plan.  Under 
this  proposed  regulation,  penalties 
would  be  based  on  a  State's  failure  to 
meet  minimum  standards  on  paternity 
establishment,  support  order 
establishment  and  collection  on  current 
support  performance  measures,  which 
are  all  in  the  strategic  plan.  The 
remaining  measures — collections  on 
arrears  and  cost-effectiveness  are  not 
included  in  the  penalty  system.  We  do 
not  propose  that  these  two  measiues  be 
included  for  the  following  reasons: 

(1)  The  Child  Support  Performance 
and  Incentive  Act  of  1998  changed  the 
recommended  performance  standard  for 
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the  number  of  cases  paying  arrears.  The 
impact  of  this  adjustment  to  the 
proposed  standard  may  have  the  effect 
of  reducing  the  number  of  cases  for 
which  past-due  support  is  collected 
which  may  be  counted  for  incentives 
purposes.  If  some  past  due  support  was 
assigned  to  the  State  and  some  due  to 
the  family,  the  case  can  only  be 
included  where  some  of  the  support 
actually  went  to  the  family.  We  do  not 
believe  a  State  should  be  measured,  for 
penalty  purposes,  on  collection  of 
arrears  cases  at  this  time.  This  is  a  new 
area  of  reporting  for  states  and  the 
impact  of  the  statutory  adjustment  to 
this  standard  is  not  clear. 

(2)  We  also  do  not  propose  including 
the  cost-effectiveness  measure  for 
penalty  piirposes.  Including  it  might 
have  discouraged  States  from  investing 
in  program  improvements  that  might 
raise  program  costs  and  might  reduce 
cost-effectiveness  or  might  not  yield 
results  immediately.  We  believe  that 
there  are  other,  adequate  mechanisms  to 
address  concerns  for  cost-shifting  or 
improper  use  of  FV-D  funds  (such  as 
financial  management  and 
administrative  cost  audits).  In  addition. 
State  automated  IV-D  systems  costs  are 
expected  to  remain  high  over  the  next 
few  years  due  to  continued 
development  and  modification  of 
statewide-automated  systems  to  meet 
the  requirements  of  PRWORA,  thus 
making  such  a  measure  less  reflective  of 
the  actual  cost-effectiveness  of  the 
program. 

For  these  reasons,  we  propose  to 
begin  the  new  penalty  system  with  just 
three  penalty  measures  and  intend  to 
evaluate  the  possibility  of  including 
other  measures  at  a  later  time  when 
more  is  known  about  the  impact  of  this 
penalty  system.  For  example,  we  are  in 
the  process  of  developing  a 
recommendation  to  the  Congress  on  a 
medical  support  performance  measiu« 
for  incentive  purposes,  in  accordance 
with  section  201(d)(2)  of  the  Child 
Support  Performance  and  Incentive  Act 
of  1998.  The  Secretary's  report  is  due  to 
the  Congress  on  October  1, 1999, 
including  recommendations  for 
incorporation  of  a  medical  support 
measure  in  a  revenue  neutral  manner  in 
the  incentive  payments  system 
established  imder  section  458A  of  the 
Act.  When  changes  are  made  to 
incorporate  such  a  measure  in  the 
statutory  incentives  system,  it  woidd  be 
appropriate  to  consider  changes  to  the 
penalty  measures  presented  in  these 
regulations. 


G.  Interaction  Between  Incentives  and 
Penalties 

We  believe  there  are  levels  of  State 
performance  that  merit  an  incentive 
payment  and  there  are  levels  that 
warrant  a  penalty.  However,  there  are 
also  levels  of  State  performance  that 
neither  merit  an  incentive  nor  warrant 
a  penalty. 

There  is  an  interaction  between  the 
incentive  and  penalty  systems  proposed 
in  this  regidation.  States  with  certain 
levels  performance  on  the  three  penalty 
measures  would  be  able  to  avoid  a 
penalty  and  qualify  for  an  incentive 
payment  if  a  significant  increase  over 
the  previous  year's  performance  is 
achieved  in  those  measures  (i.e.,  10 
percent  on  the  PEP,  5  percent  on 
support  orders  and  current  support 
collections).  However,  under  this 
alternative  improvement  formula  the 
incentive  payment  would  never  be  more 
than  half  of  the  maximum  incentive 
possible.  As  a  result,  those  States  with 
lower  performance  levels  would  at  least 
receive  some  incentive  provided  the 
program  is  improving  sufficiently  and 
quickly.  Penalties  would  be  assessed 
against  States  with  very  poor 
performance  and  decreasing,  static,  or 
minimal  increases  in  performance  over 
the  previous  year. 

While  Congress  was  clear  in  setting  a 
performance  standard  for  the  paternity 
establishment  percentage,  the  statute 
provided  the  Secretary  with  discretion 
to  set  standards  for  performance  in  other 
areas.  State  and  Federal  partners 
strongly  considered  the  mandated 
paternity  establishment  penalty  model 
and  determined  that  it  would  not  work 
for  the  other  measures.  Setting  such  a 
high  standard  for  order  establishment 
and  current  support  would  be 
imrealistic  and  would  cause  almost 
every  State  to  be  penalized. 

The  order  establishment  and  current 
support  performance  standards  for 
determining  at  what  level  a  penalty 
would  be  assessed  against  a  State  were 
set  applying  historical  program  data. 
Using  this  information,  an  analysis  was 
done  to  determine  the  number  of  States 
that  might  receive  incentive  funding, 
the  number  that  might  receive  neither 
incentive  or  penalty,  and  the  nimiber 
that  would  receive  a  penalty.  The 
partners  agreed  that  the  resulting  system 
would  provide  a  graduated  scale  of 
punishment  and  rewards  that  would 
motivate  States  to  improve  from  year  to 
year.  Under  the  proposed  levels,  the 
majority  of  States  would  not  potentially 
be  subject  to  penalties. 


IV.  Description  of  Regulatory 
Provisions — Incentives  and 
Administrative  Review 

Parts  302,  303  and  304— State  Plan 
Requirements,  Standards  for  Program 
Operations,  and  Federal  Financial 
Participation 

The  cross-references  to  existing 
regulations  mentioned  in  this 
Description  of  Regulatory  Provisions  are 
as  amended  by  the  Interim  Final 
Conforming  Rule  (64  FR  6237) 
published  in  the  Federal  Register 
February  9, 1999. 

Sections  302.55  and  304.12— 
Regulations  for  Existing  Incentives 
Process 

Currently,  under  section  454(22)  of 
the  Act  and  45  CFR  302.55,  the  only 
restriction  on  the  use  of  incentive  funds 
awarded  to  the  State  is  that  States  must 
share  incentives  earned  with  any 
political  subdivision  that  shares  in 
funding  the  administrative  cost  of  the 
program.  The  restriction  to  share  funds 
with  political  subdivisions  is  not  being 
changed.  Although  Section  454(22)  does 
not  refer  to  Section  458A,  the  restriction 
will  be  applicable  when  Section  458A  is 
redesignated  as  Section  458.  Thus,  we 
believe  it  was  Congress'  intent  to  have 
this  restriction  apply  continuously  to 
the  payment  of  incentives.  Therefore, 
we  propose  adding  reference  to  the 
proposed  new  part  305  in  §  302.55  by 
adding  the  words  "and  part  305"  after 
"§304.12". 

Current  4B  CFR  304.12(b)(1),  as 
revised  on  2/9/99  at  64  FR  6237,  based 
on  section  458  of  the  Act,  computes 
incentive  payments  for  States  for  a  fiscal 
year  as  a  percentage  of  the  State's  TANF 
collections,  and  a  percentage  of  its  non- 
TANF  collections.  The  percentages  are 
determined  separately  for  TANF  and 
non-TANF  portions  of  the  incentive. 
The  percentages  are  based  on  the  ratio 
of  the  State's  TANF  collections  to  the 
State's  total  administrative  costs  and  the 
State's  non-TANF  collections  to  the 
State's  total  administrative  costs.  This  is 
known  as  a  State's  cost-effectiveness 
ratio.  The  portion  of  the  incentive 
pajmient  paid  to  a  State  in  recognition 
of  its  non-TANF  collections  is  limited  to 
115  percent  of  the  portion  of  the 
incentive  payment  paid  in  recognition 
of  its  TANF  collections. 

HHS  estimates  the  total  incentive 
payment  that  each  State  will  receive  for 
the  upcoming  fiscal  year.  Each  State 
includes  one-quarter  of  the  estimated 
total  payment  in  its  quarterly  collection 
report  that  will  reduce  the  amount  that 
would  otherwise  be  paid  to  the  Federal 
government.  Following  the  end  of  a 
fiscal  year,  HHS  calculates  the  actual 
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incentive  payment  the^tate  should 
have  received.  If  adjustments  to  the 
estimated  amount  are  necessary,  an 
additional  positive  or  negative  title  FV- 
D  grant  award  is  issued.  Under  section 
201(f)  of  the  Child  Support  Performance 
and  Incentive  Act  of  1998,  effective 
October  1,  2001,  current  section  458  of 
the  Act  will  be  repealed  and  section 
458A  of  the  Act,  will  be  redesignated  as 
section  458.  To  implement  this  statutory 
provision,  we  propose  to  add  a  new 
paragraph  (d)  to  §  304.12  imder  which 
§  304.12  would  become  obsolete  on 
October  1,  2001. 

A  new  paragraph  (e)  would  be  also 
added  to  reflect  the  phase-in  of  the  new 
incentive  system.  In  fiscal  year  2000,  the 
amount  of  incentives  paid  xmder 
§  304.12  would  be  reduced  by  one-third. 
In  fiscal  year  2001,  the  amoimt  of 
incentives  paid  under  §  304.12  would  be 
reduced  by  two-thirds. 

Section  303.33 — Administrative  Review 
Process 

We  are  proposing  an  outcome- 
oriented  approach  to  child  support 
enforcement  program  accountability  and 
responsibility.  The  proposed  approach 
seeks  to  balance  the  Federal 
government's  oversight  responsibility 
with  States'  responsibilities  for  child 
support  service  delivery  and  fiscal 
accoimtability.  One  element  of  the 
proposal  being  implemented  by  these 
proposed  regulations,  is  the  focus  on 
results-oriented  performance  measures 
for  incentives  and  penalties  purposes.  A 
second  aspect  of  the  proposal  replaces 
statutory  and  regulatory  Federal  audit 
requirements  with  States'  responsibility 
for  ensuring  that  their  programs  meet 
rV-D  requirements.  The  requirement  for 
these  periodic  State  self-reviews, 
intended  for  management  purposes  to 
identify  and  resolve  deficiencies  in  case 
processing,  was  also  adopted  imder 
PRWORA  as  a  State  plan  requirement  at 
section  454(15)(A)  of  the  Act. 
Procedures  for  State  self-reviews  are 
being  implemented  under  a  separate 
rulemaking. 

Although  Federal  funding  of 
administrative  review  processes  has 
long  been  considered  an  allowable 
expenditiue  imder  the  IV-D  program, 
we  believe  it  to  be  a  key  element  to  any 
rV-D  program.  In  the  era  of  our  focus  on 
program  residts,  we  believe  it 
appropriate  to  ensure  that  these 
administrative  review  processes  are 
available  to  recipients  of  IV-D  services. 
Using  the  authority  under  section  1102 
of  the  Act  to  publish  regiUations  that  the 
Secretary  deems  necessary  for  the 
efficient  administration  of  the  IV-D 
program,  we  propose  to  add  a  section  to 


part  303  requiring  States  to  provide  for 
an  administrative  review. 

Under  proposed  §  303.35,  entitled 
Administrative  Review  Procedure,  each 
State  must  have  a  procediu^  in  place  to 
allow  individuals  receiving  IV-D 
services  the  opportunity  to  request  a 
review  of  actions  taken,  or  not  taken 
when  there  is  evidence  that  an  action 
shoidd  have  been  taken,  on  a  particular 
case.  In  addition,  the  State  must  have  a 
procediue  for  reviewing  the  individual's 
complaint  and  resolving  it  where 
appropriate  action  was  not  taken  and  for 
notifying  the  individual  of  the  results  of 
the  review  and  any  actions  taken. 

Part  305 — Program  Performance 
Measures,  Standards,  Financial 
Incentives,  and  Penalties 

We  propose  adding  a  new  part  305  to 
implement  the  new  incentive  system 
under  section  458A  of  the  Act  and 
certain  audit  and  penalty  provisions 
found  in  sections  409(a)(8),  452(a}(4)(C} 
and  (g)  of  the  Act.  Former  Part  305  was 
revoked  on  2/9/99  at  64  FR  6237. 

Section  305.0    Scope 

Proposed  §  305.0,  Scope,  explains 
what  part  305  covers,  including  the 
statutory  basis  for  the  incentive  and 
penalty  systems,  when  the  incentive 
and  penalty  systems,  described  above, 
are  effective  and  a  general  description  of 
the  contents  of  part  305.  Proposed 
§305.1  contains  definitions  and 
proposed  §  305.2  contains  performance 
measures.  Proposed  §§305.31  through 
§  305.36  of  part  305  would  describe  the 
incentive  system.  Proposed  §§  305.40 
through  §  305.42  and  §§  305.60  through 
§  305.66  would  describe  the  grounds  for 
penalties  under  section  409(a)(8),  the 
procedures  for  imposing  penalties,  the 
types  of  audits,  and  set  forth  the 
standards  for  substantial  compliance 
audits  and  certain  audit  procedures. 

Section  305. 1    Definitions 

Under  proposed  §  305.1,  Definitions, 
the  definitions  found  in  §  301.1  of 
program  regulations  would  also  apply  to 
part  305.  In  addition,  for  purposes  of 
part  305,  §  305.1  would  define  the 
following  terms: 

The  term  IV-D  case  is  a  parent 
(mother,  father,  or  putative  father]  who 
is  now  or  eventually  may  be  obligated 
under  law  for  the  support  of  a  child  or 
children  receiving  services  under  the 
title  IV-D  program.  In  counting  cases  for 
the  purposes  of  this  part,  States  may 
exclude  cases  closed  under  §  303.11  and 
cases  over  which  the  State  has  no 
jurisdiction.  Lack  of  jurisdiction  cases 
are  those  in  which  a  non-custodial 
parent  resides  in  the  civil  jurisdictional 
boimdaries  of  another  country  or 


Federally  recognized  Indian  Tribe  and 
no  income  or  assets  of  this  individual 
are  located  or  derived  from  outside  that 
jurisdiction,  and  the  State  has  no  other 
means  through  which  to  enforce  the 
order. 

The  definition  of  a  IV-D  case  in 
proposed  §  305.1  implements  the 
requirement  in  section  458A(e)  that  the 
Secretary  include  in  regulations 
directions  for  excluding  from  the 
incentive  calculations  certain  closed 
cases  and  cases  over  which  the  States  do 
not  have  jurisdiction.  The  definition 
itself  was  developed  during  the  METS 
initiative  and  used  in  required  Federal 
report  forms  and  defines  which  cases 
may  be  excluded  for  piuposes  of 
calculating  incentives,  namely,  IV-D 
cases  meeting  the  conditions  for  case 
closure  under  §  303.11  and  cases  over 
which  the  State  has  no  jurisdiction.  This 
definition  assures  that  workable  cases 
are  coimted  while  those  cases  in  which 
there  is  no  possible  action  by  the  IV-D 
agency  would  be  discounted.  It  is 
essential  that  we  use  consistent 
definitions  for  all  data  and  we  propose, 
therefore,  that  the  definitions  in  §  305.1 
apply  equally  for  incentives  and 
penalties  purposes. 

Under  proposed  paragraph  (b),  the 
term  Current  Assistance  collections 
means  collections  received  and 
distributed  on  behalf  of  individuals 
whose  rights  to  support  are  required  to 
be  assigned  to  the  State  imder  title  IV- 
A  of  the  Act,  under  title  IV-A  of  the  Act, 
under  title  IV-E  of  the  Act,  or  under 
title  XIX  of  the  Act.  In  addition,  a 
referral  to  the  State's  FV-D  agency  must 
have  been  made.  Current  Assistance 
collections  do  not  include  assistance 
paid  under  Tribal  TANF  because  the 
statute  includes  only  those  collections 
where  there  is  an  assignment  to  the 
State.  Tribal  TANF  does  not  fall  within 
that  category. 

Under  proposed  paragraph  (c),  the 
term  Former  Assistance  collections 
means  collections  received  and 
distributed  on  behalf  of  individuals 
whose  rights  to  support  were  formerly 
required  to  be  assigned  to  the  State 
under  either  title  IV-A  (TANF  or  Aid  to 
Families  with  Dependent  Children, 
AFDC),  title  IV-E  (Foster  Care),  or  title 
XIX  (Medicaid)  of  the  Act. 

Under  proposed  paragraph  (d),  the 
term  Never  Assistance/Other  collections 
means  all  other  collections  received  and 
distributed  on  behalf  of  individuals  who 
are  receiving  child  support  enforcement 
services  under  title  IV-D  of  the  Act. 

The  definitions  of  various  categories 
of  collections  proposed  above  reflect 
categories  of  collections  described  in 
section  458A(b)(5)(C)  of  the  Act  and 
used  to  calculate  the  State  collections 
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base  used  for  computing  incentives. 
Current  Assistance  and  Former 
Assistance  are  multiplied  by  2  and 
added  to  Never  Assistance/Other 
collections  to  determine  the  State's 
collections  base.  The  ciurent  report  that 
States  use  to  report  collection 
information  to  OCSE,  the  OCSE-34A, 
did  not  originally  address  how  title  XIX, 
Medicaid,  collections  should  be 
reported.  This  was  changed  to  be 
consistent  with  the  definitions  stated 
above,  when  the  report  was  last 
submitted  for  clearance. 

Under  proposed  paragraph  (e),  the 
term  total  IV-D  administrative  costs 
means  total  IV-D  administrative 
expenditiues  claimed  by  a  State  in  a 
specified  fiscal  year  adjusted  in 
accordance  with  §  305.32  of  this  part. 
Proposed  §  305.32,  addressed  later, 
includes  specific  expenditures  that  are 
excluded  when  calculating  a  State's 
total  rV-D  administrative  expenditures 
for  calculation  of  the  cost-effectiveness 
performance  measure. 

The  term  Consimier  Price  Index  or 
CPI,  in  proposed  paragraph  (f),  is  taken 
from  the  definition  in  section 
458A(b)(2)(B)  of  the  Act.  and  means  the 
last  Consumer  Price  Index  for  all-urban 
consiuners  published  by  the  Department 
of  Labor.  The  CPI  for  a  fiscal  year  is  the 
average  of  the  Consimier  Price  Index  for 
the  12-month  period  ending  on 
September  30  of  the  fiscal  year. 

Under  proposed  paragraph  (g),  the 
term  State  incentive  payment  share  for 
a  fiscal  year  means  the  incentive  base 
amount  for  the  State  for  the  fiscal  year 
divided  by  the  sum  of  the  incentive  base 
amoimts  for  all  of  the  States  for  the 
fiscal  year.  This  definition  is  found  in 
section  458A(b){3)  of  the  Act. 

Under  proposed  paragraph  (h),  the 
term  State  incentive  base  amount  for  a 
fiscal  year  means  the  simi  of  the  State's 
performance  level  percentages 
(determined  in  accordance  with 
§  305.33)  multiplied  by  the  State's 
corresponding  maximum  incentive  base 
amount  for  each  of  the  following 
measures:  (1)  The  paternity 
establishment  performance  level;  (2)  the 
support  order  performance  level;  (3)  the 
current  collections  performance  level; 
(4)  the  arrears  collection  performance 
level;  and  (5)  the  cost-effectiveness 
performance  level.  This  definition  is 
found  in  section  458A(b)(4)  of  the  Act. 

Under  proposed  paragraph  (i),  the 
term  reliable  data  includes  the  most 
recent  data  available  which  are  found  by 
the  Secretary  to  be  reliable  for  piuposes 
of  computing  the  paternity 
establishment  percentage.  In  addition, 
we  have  gone  beyond  the  legislative 
definition  by  adding  that  data  for 
computing  each  of  the  measures  must  be 


foimd  to  be  sufficiently  complete  and 
wror  free  to  be  convincing  for  theii 
purpose  and  context.  This  definition  is 
based  on  §  452(g)(2)(C)  of  the  Act  and 
includes  further  elaboration  of  the 
circmnstances  under  which  the 
Secretary  will  consider  data  to  be 
reliable.  This  is  consistent  with  the 
recognition  that  data  may  contain  errors 
as  long  as  they  are  not  of  a  magnitude 
that  would  cause  a  reasonable  person, 
aware  of  the  errors,  to  doubt  a  finding 
or  conclusion  made  based  on  the  data. 
Part  of  this  definition  is  lifted  verbatim 
from  the  Chapter  1,  Introduction  of  the 
U.S.  General  Accoimting  Office,  Office 
of  Policy  Booklet  (Standards)  entitled. 
Assessing  the  Reliability  of  Computer- 
Processed  Data,  dated  September  1990. 
The  official  designation  of  this  booklet 
is  GAO/OP-8.1.3.  The  Government 
Auditing  Standards — generally  referred 
to  as  the  "Yellow  Book" — provide  the 
standards  and  requirements  for  financial 
and  performance  audits.  A  key  standard 
covers  the  steps  to  be  taken  when 
reljing  on  computer-basedjevidence. 
This  booklet  bom  the  Office  of  Policy  is 
intended  to  help  auditors  meet  the 
Yellow  Book  standeird  for  ensuring  that 
computer-based  data  are  reliable. 

Under  proposed  paragraph  (j).  the 
term  complete  means  all  reporting 
elements  from  OCSE  OMB  approved 
reporting  forms  that  are  necessary  to 
compute  a  State's  performance  levels, 
incentive  base  amoimt,  and  maximiun 
incentive  base  amoimt  have  been 
provided. 

We  believe  the  definitions  in  (i)  and 
(j)  are  appropriate  for  piuposes  of  Part 
305  since  State  fV-D  programs  are 
required  to  have  comprehensive 
statevdde  automated  systems  which, 
under  section  454A(c)  of  the  Act  must 
enable  the  Secretary  to  determine  the 
incentive  payments  and  penalty 
adjustments  required  by  sections  452(g) 
and  458  of  the  Act.  In  addition,  under 
section  454(15){A),  States  must  have  a 
process  of  extracting  from  the 
automated  data  processing  system  and 
transmitting  to  the  Secretary,  data  and 
calculations  concerning  the  levels  of 
accomplishment  and  rates  of 
improvement  with  respect  to  the 
applicable  performance  indicators  for 
purposes  of  sections  452(g)  and  458  of 
the  Act.  Finally,  Federal  auditors  are 
required  under  section  452(a)(4)(C)(i)  of 
the  Act  to  conduct  audits  to  assess  the 
completeness,  reliability,  and  security  of 
the  data,  and  the  accuracy  of  the 
reporting  systems  used  in  calculating 
performance  indicators.  These 
provisions,  taken  together,  require  a 
clear,  accepted  and  supportable 
definition  of  reliable  data. 


Reliable  data  on  all  the  key  data 
elements  is  critical  for  calculating 
accurate  incentive  pajrments.  States 
must  ensure  that  they  will  be  able  to 
accurately  report  this  data.  Federal 
auditors  wrill  determine  the  reliability  of 
State  data  using  commonly  accepted 
standards.  We  invite  comment  on  the 
definition  of  reliable  data  set  forth  at 
proposed  section  305. l(i)  and  the 
methods  for  ensuring  reliable  data  is 
reported.  Specifically,  we  request 
alternate  suggestions  for  methods  or 
approaches  which  would  address  this 
issue  within  the  context  of  the  statutory 
requirement  and  the  procedures  of 
conducting  the  data  reliability 
assessments. 

Section  305.2    Performance  Measures 

This  section  describes  the 
performance  measures  that  will  be  used 
in  the  incentive  and  penalty  systems. 
Proposed  paragraph  (a)  of  §  305.2, 
Performance  measures,  indicates  the 
child  support  incentive  system  would 
measure  State  performance  levels  in  five 
areas:  (1)  Paternity  establishment;  (2) 
child  support  order  establishment  (cases 
with  orders);  (3)  collections  on  current 
support;  (4)  collections  on  arrears;  and 
(5)  cost-effectiveness.  It  also  proposes 
that  the  penalty  system  measure  State 
performance  in  three  of  these  areas:  (1) 
paternity  establishment;  (2)  child 
support  order  establishment;  and  (3) 
collections  on  ourent  support. 

Proposed  paragraph  (a)(1).  Paternity 
Establishment  Performance  Level, 
reflects  the  explicit  statutory  language 
in  section  458A{b)(6)(A)(i)  of  the  Act. 
which  gives  States  the  choice  of  being 
evaluated  on  one  of  the  following  two 
measures,  discussed  in  detail  later  for 
their  paternity  establishment  percentage 
(commonly  known  as  the  PEP).  The 
statute  and  the  proposed  paragraph 
provide  that  the  count  of  childfren  shall 
not  include  any  child  who  is  a 
dependent  by  reason  of  the  death  of  a 
parent  (unless  paternity  is  established 
for  that  child).  It  shall  also  not  include 
any  child  with  respect  to  whom  there  is 
a  finding  of  good  cause  for  refusing  to 
cooperate  with  the  State  agency  in 
establishing  paternity,  or  for  whom  the 
appropriate  State  agency  determines  it 
is  against  the  best  interest  of  the  child 
to  pursue  paternity  issues. 

The  IV-D  paternity  establishment 
percentage  and  statewide  paternity 
establishment  percentage  definitions 
that  follow  are  contained  in 
subparagraphs  (a)(l)(i)  and  (ii)  are  set 
forth  in  sections  452(g)(2)(A)  and  (B)  of 
the  Act: 

IV-D  Paternity  Establishment 
Percentage  means  the  ratio  that  the  total 
number  of  children  in  the  IV-D  caseload 
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in  the  fiscal  year  (or,  at  the  option  of  the 
State,  as  of  the  end  of  the  fiscal  year) 
who  have  been  born  out-of-wedlock  and 
for  whom  paternity  has  been  established 


or  acknowledged,  bears  to  the  total 
number  of  children  in  the  FV-D  caseload 
as  of  the  end  of  the  preceding  fiscal  year 
who  were  bom  out-of-wedlock.  The 


equation  to  compute  the  measure  is  as 
follows  (expressed  as  a  percent): 


Total  #  of  Children  in  IV-D  Caseload  in  the  Fiscal  Year  or, 

at  the  option  of  the  State,  as  of  the  end  of  the  Fiscal  Year  who  were 

Bom  Out-of -Wedlock  with  Patemity  Established  or  Acknowledged 

Total  #  of  Children  in  IV-D  Caseload  as  of  the  end  of  the  preceding 

Fiscal  Year  who  were  Bom  Out-of -Wedlock 


Statewide  Patemity  Establishment 
Percentage  is  the  ratio  that  the  total 
number  of  minor  children  who  have 
been  bora  out-of-wedlock  and  for  whom 


patemity  has  been  established  or 
acknowledged  during  the  fiscal  year, 
bears  to  the  total  nimiber  of  children 
bom  out-of-wedlock  during  the 


preceding  fiscal  year.  The  equation  to 
compute  the  measure  is  as  follows 
(expressed  as  a  percent): 


Total  #  of  Minor  Children  who  have  been  Bom  Out-of -Wedlock  and  for 
Whom  Patemity  has  been  Established  or  Acknowledged  During  the  Fiscal  Year 

Total  #  of  Children  Bom  Out  of  Wedlock  During  the  Preceding  Fiscal  Year 


The  IV-D  PEP  is  a  measure  of 
children  in  the  caseload  at  a  point-in- 
time  (i.e.  the  end  of  the  fiscal  year).  The 
Statewide  PEP  is  a  measure  of  what 
happened  during  the  fiscal  year.  Both 
counts  include  children  in  interstate 
cases. 

As  we  propose  the  measiue, 
paternities  include  those  established  by: 
(1)  Voluntary  acknowledgments;  and  (2) 
all  types  of  orders,  including  court. 


administrative,  and  default.  However,  a 
■paternity  can  only  be  counted  once — 
either  when  a  volimtary 
acknowledgment  is  completed  or  when 
an  order  determining  patemity  is 
established. 

The  second  performance  measure 
contained  in  proposed  §  305.2(a)(2), 
Support  Order  Performance  Level, 
requires  a  determination  of  whether  or 
not  there  is  a  support  order  for  each 


case.  These  support  orders  include  all 
types  of  legcdly  enforceable  orders, 
including  court,  default,  and 
administrative.  Since  the  measure  is  a 
case  count  at  a  point-in-time, 
modifications  to  an  order  do  not  affect 
the  coimt.  The  equation  to  compute  the 
measure  is  as  follows  (expressed  as  a 
percent): 


Number  of  IV-D  Cases  with  Child  Support  Orders 
Total  Number  of  IV-D  Cases 


While  the  performance  measure  is 
defined  in  section  458A(b)(6)(B)(i)  of  the 
Act,  paragraph  (a)(2)  provides  guidance 
as  to  which  orders  are  coimted  for 
calculation  of  performance  measures. 
This  is  to  ensure  consistency  across 
States  and  is  consistent  with  reporting 
instructions  for  States. 


The  proposed  performance  measure 
in  paragraph  (a)(3)  is  Current 
Collections  Performance  Level.  It 
measures  the  amoimt  of  current  support 
collected  as  compared  to  the  total 
amount  owed.  Current  support  is  money 
applied  to  ciurent  support  obligations 
and  does  not  include  payment  plans  for 
pa)rment  towards  arrears.  If  included. 


voluntary  collections  must  be  included 
in  both  the  numerator  and  the 
denominator.  This  measure  woidd  be 
computed  monthly  and  the  total  of  all 
months  reported  at  the  end  of  the  year. 

The  equation  to  compute  the  measure 
would  be  as  follows  (expressed  as  a 
percent): 


Total  Dollars  Collected  for  Current  Support  in  IV-D  Cases 
Total  E)ollars  Owed  for  Current  Support  in  IV-D  Cases 


As  with  the  other  performance 
measures,  this  measure  derives  from 
section  458A(b)(6)  of  the  Act.  This 
approach  and  definition  ensiu«s  a 
consistent  interpretation  across  States 
and  captures  a  trae  pictujv  of  payments 
made,  voluntarily  or  imder  order,  which 
families  receive  each  month.  Finally,  as 
provided  under  section  458A(c), 
support  collected  by  one  State  at  the 


request  of  another  State  would  be 
treated  as  having  been  collected  in  full 
by  both  States. 

Section  458A(b)(6)(D)(i)  of  the  Act 
sets  forth  the  arrearage  collection 
performance  level  included  in  proposed 
§  305.2(a)(4)  Arrearage  Collection 
Performance  Level.  This  measure  would 
include  those  cases  where  all  of  the 
past-due  child  support  was  disbursed  to 
the  family,  or  all  of  the  past  due  child 


support  was  retained  by  the  State 
because  all  the  past  due  child  support 
was  assigned  to  the  State.  If  some  of  the 
j)ast  due  child  support  was  assigned  to 
the  State  and  some  was  owed  to  the 
family,  only  those  cases  where  some  of 
the  support  actually  was  disbursed  to 
the  family  would  be  included.  The 
equation  to  compute  the  measure  would 
be  as  follows  (expressed  as  a  percent): 
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Total  number  of  eligible  FV-D  cases  paying  toward  arrears 
Total  number  of  IV-D  cases  with  arrears  due 


This  measure,  imlike  the  current 
collections  measure,  coimts  cases  with 
child  support  arrearage  collections, 
rather  than  the  percentage  of  arrearages 
collected. 

Because  we  recognize  the  confusion 
that  may  ensue  from  reporting,  as 
required  by  section  452(a)(10)(C)(vi)  of 
the  Act,  widely  disparate  levels  of 
arrearage  debts  in  States,  any  display  of 
this  data  at  the  Federal  level  will  be 
accompanied  with  a  clear  explanation  of 


why  State  performance  cannot  be 
compared  and  circumstances  that  affect 
this  measure.  This  would  include  such 
things  as:  (1)  The  optional  charging  and 
calculation  of  interest  on  arrearages,  (2) 
cases  entering  the  IV-D  caseload  with 
existing  large  arrearages,  and  (3)  old 
arrearages  set  before  Federal  law 
mandated  establishing  support  orders 
based  on  the  obligor's  income  rather 
than  based  on  the  amoimt  of  public 
assistance  paid  to  the  obligor's  family. 


The  final  performance  measure, 
reflecting  section  458A{b)(6)(E)(i)  of  the 
Act,  appears  at  proposed  paragraph 
(a)(5)  Cost-Effectiveness  Performance 
Level.  This  measiu«  compares  the  total 
amoimt  of  IV-D  collections  for  the  fiscal 
year  to  the  total  amount  of  IV-D 
expenditiu^s  the  fiscal  year.  The 
equation  to  compute  this  measure  is  as    . 
follows  (expressed  as  a  ratio): 


Total  IV-D  Dollars  Collected 
Total  IV-D  Dollars  Expended 


This  indicator  provides  a  basic  cost- 
benefit  analysis  of  a  child  support 
enforcement  program.  As  provided 
under  section  458A(c)  of  the  Act, 
collections  by  one  State  at  the  request  of 
another  State  will  be  coimted  as  having 
been  collected  in  full  by  both  States  and 
any  amounts  exp>ended  by  a  State  in 
carrying  out  a  special  project  under 
section  455(e)  of  the  Act  will  be 
excluded. 

Under  proposed  §  305.2(b),  as 
specified  in  section  458A(b)(5)  of  the 
Act  for  incentive  purposes,  the  5 
performance  measures  would  be 
weighted  in  the  following  manner.  Each 
State  will  earn  five  scores  based  on 
performance  on  each  of  the  five 
measiires.  The  first  three  measures 
(paternity  establishment,  order 
establishment,  and  current  collections) 
percent  score  earn  100  percent  of  the 
collections  base  as  defined  in  proposed 
§  3D5.31(e).  The  last  two  measures 
(collections  on  arrears  and  cost- 
effectiveness)  earn  a  maximum  of  0.75 
percent  of  the  collection  base  as  defined 
in  proposed  §  305.31(e). 

The  weighting  provision  was 
recommended  by  State  and  Federal 
partners  and  included  in  the  Secretary's 
report  to  Congress  as  an  essential  aspect 
of  the  incentive  system,  which  would 
place  extra  emphasis  on  getting  support 
to  families  each  and  every  month. 

Section  305.31    Amount  of  Incentive 
Payment 

Under  proposed  paragraph  (a)  of 
§  305.31  (which  addresses  the  contents 
of  section  458A(b)  of  the  Act),  the 
incentive  payment  for  a  State  for  a  fiscal 
year  would  be  equal  to  the  incentive 
payment  pool  for  the  fiscal  year, 
multiplied  by  the  State  incentive 
payment  share  for  the  fiscal  year.  As 


specified  in  section  458A(b)(2)  of  the 
Act,  proposed  paragraph  (b)  would 
define  the  incentive  payment  pool  as: 

(1)  $422,000,000  for  fiscal  year  2000; 

(2)  $429,000,000  for  fiscal  year  2001; 

(3)  $450,000,000  for  fiscal  year  2002; 

(4)  $461,000,000  for  fiscal  year  2003; 

(5)  $454,000,000  for  fiscal  year  2004; 

(6)  $446,000,000  for  fiscal  year  2005; 

(7)  $458,000,000  for  fiscal  year  2006; 

(8)  $471,000,000  for  fiscal  year  2007; 

(9)  $483,000,000  for  fiscal  year  2008; 
and 

(10)  For  any  succeeding  fiscal  year, 
the  amount  of  the  incentive  payment 
pool  for  the  fiscal  year  that  precedes 
such  succeeding  fiscal  year  multiplied 
by  the  percentage  (if  any)  by  which  the 
CPI  for  such  preceding  fiscal  year 
exceeds  the  CPI  for  the  second 
preceding  fiscal  year.  In  other  words,  for 
each  fiscal  year  following  fiscal  year 
2008,  the  incentive  payment  pool  would 
be  multiplied  by  the  percentage  increase 
in  the  CPI  between  the  two  preceding 
years.  For  example  for  fiscal  year  2009, 
if  the  CPI  increases  by  1  percent 
between  fiscal  years  2007  and  2008. 
then  the  incentive  pool  for  fiscal  year 
2009  would  be  a  1  percent  increase  over 
the  $483,000,000  incentive  payment 
pool  for  fiscal  year  2008,  or 
$487,830,000. 

Proposed  paragraph  (c)  defines,  in 
accordance  with  section  458A(b)(3).  the 
State  incentive  payment  share  for  a 
fiscal  year  to  be  the  incentive  base 
amount  for  the  State  for  the  fiscal  year 
divided  by  the  simi  of  the  incentive  base 
amounts  for  all  of  the  States  for  the 
fiscal  year. 

Under  proposed  paragraph  (d),  a 
State's  maximum  incentive  base  amoimt 
for  a  fiscal  year  would  be  the  combined 
sum  of:  the  State's  collections  base  for. 
the  fiscal  year  for  each  of  the  paternity 


establishment,  support  order,  and 
current  collections  performance 
measures;  and  75  percent  of  the  State's 
collections  base  for  the  fiscal  year  for 
the  arrearage  payment  and  cost- 
effectiveness  performance  measures. 
This  is  specified  in  section  458A(b)(5)  of 
the  Act. 

Under  proposed  paragraph  (e),  a 
State's  maximum  incentive  base  amouint 
for  a  fiscal  yir  would  be  zero,  unless 
a  Federal  audit  performed  imder 
proposed  §  3U5.60  (described  later  in 
this  preamble)  determined  that  the  data 
which  the  State  submitted  for  the  fiscal 
year  and  which  would  be  used  to 
determine  the  performance  level 
involved  are  complete  and  reliable.  This 
provision  is  required  by  section 
458A(b){5)(B)  of  the  Act.  It  is  essential 
to  ensure  the  integrity  of  the  incentive 
system  suid  the  timeliness  of  the 
determinations.  States  are  accountable 
for  providing  reliable  data  or  they 
receive  no  incentives.  This  would 
prevent  a  State  fit}m  being  able  to 
submit  repeated  adjusted  data,  shoidd 
data  used  to  compute  incentives  and 
penalties  be  determined  unreliable. 

Finally,  under  proposed  paragraph  (f), 
a  State's  collections  base  for  a  fiscal 
year,  as  provided  in  section 
458A(b)(5)(C)  of  the  Act,  would  be  equal 
to:  2  times  the  sum  of  the  total  amount 
of  support  collected  for  Current 
Assistance  cases  plus  two  times  the  total 
amount  of  support  collected  in  Former 
Assistance  cases,  plus  the  total  amount 
of  support  collected  in  all  other  cases 
during  the  fiscal  year,  that  is: 

2  (Current  Assistance  collections  + 

Former  Assistance  collections)  +  all 
other  collections. 

This  double-weighting  of  collections 
in  Current  Assistance  and  Former 
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Assistance  cases  when  calculating  the 
collection  base  is  another  key 
component  of  the  new  incentives 
system.  As  with  the  emphasis  placed  on 
the  current  collections  performance 
measure  to  ensure  consistent  and  timely 
support  to  families,  the  calculation  of 
the  State's  collection  base  also 
emphasizes  the  goal  of  helping  families 
become  and  remain  self-sufficient. 
Under  the  ciurent  incentive  system, 
States  lose  incentives  when  families 
leave  the  State  assistance  rolls  because 
collections  in  non-assistance  cases  are 
capped  at  115  percent  of  collections  in 
assistance  cases.  However,  imder 
section  458A  of  the  Act  and  these 
proposed  regulations,  collections  in 
Former  Assistance  cases,  as  well  as 
collections  in  Current  Assistance  cases 
will  count  double,  while  collections  in 
all  other  cases  (often  seen  as  requiring 
less  work  by  IV-D  programs)  will  only 
be  counted  once.  We  would  note  that 
current  assistance  cases  do  not  include 
cases  in  which  assistance  is  paid  under 
a  Tribal  TANF  program  because  the 
statutory  language  covers  only  cases 
where  an  assignment  to  the  State  is 
required  by  the  Act.  Tribal  TANF  cases 
have  no  such  required  assignment  to  the 
State.  Tribal  TANF  cases  will  be 
included  in  Former  Assistance  cases  to 
the  extent  that  the  individu^s  formerly 
were  required  to  assign  support  rights  to 
the  State. 

Section  305.32    Requirements 
Applicable  to  Calculations 

Proposed  §  305.32  would  establish 
certain  special  provisions  applicable  to 
calculating  the  amount  of  incentives 
and  penalties.  Some  are  derived  from 
current  incentive  rules  and  practice  and 
some  are  based  on  explicit  rules  in 
section  458A  of  the  Act.  They  are  also 
applied  to  penalty  calculations  because 
we  are  using  the  same  measures.  Under 
this  section  the  following  conditions 
would  apply: 

Paragraph  305.32(a]  specifies  that 
each  measure  would  be  based  on  data 
relating  to  the  Federal  fiscal  year  (FY). 
The  Federal  fiscal  year  nms  from 
October  1st  of  one  year  through 
September  30th  of  the  following  year. 
This  is  consistent  with  current  practice 


and  reference  to  the  fiscal  year  in 
section  458A  of  the  Act. 

Para^ph  302.32(b)  specifies  that 
only  collections  disbursed  or  retained, 
as  applicable,  and  only  those 
expenditures  made  by  the  State,  in  the 
fiscal  year  would  be  used  to  determine 
the  incentive  payment  payable  for  that 
fiscal  year.  This  is  consistent  with  the 
way  collections  have  always  been 
counted  on  Federal  reporting  forms. 

Paragraph  305.32(c)  specifies  that 
support  collected  by  one  State  at  the 
request  of  another  State  would  be 
treated  as  having  been  collected  in  full 
by  each  State.  Required  by  section 
458A(c)  of  the  Act,  this  implements  for 
the  new  incentive  system  the  same 
practice  that  exists  imder  the  current 
incentive  system. 

Paragraph  305.32(d)  specifies  that 
amounts  expended  by  the  State  in 
carrying  out  a  special  project  under 
section  455(e)  of  the  Act  would  be 
excluded  from  the  State's  total  FV-D 
administrative  costs  in  computing 
incentive  payments.  This  implements 
section  458A(c)  of  the  Act,  and  also 
appears  in  section  458  of  the  Act. 

Paragraph  305.32(e)  specifies  that  fees 
paid  by  individuals,  recovered  costs, 
and  program  income  such  as  interest 
earned  on  collections  would  be 
deducted  fit)m  total  TV-D  administrative 
costs.  This  is  consistent  with 
§  304.12(b)(4)(iii)  which  is  applicable  to 
the  current  incentive  system  under 
section  458  and  the  requirement  under 
§  304.50  that  States  exclude  from 
quarterly  expenditure  claims  an  amount 
equal  to  all  fees,  interest  and  other 
income  earned  from  services  provided 
imder  the  State  IV-D  plan. 

Paragraph  305.32(f)  specifies  that 
States  would  be  required  to  submit  data 
used  to  determine  incentives  following 
instructions  and  formats  required  by 
HHS  and  on  Office  of  Management  and 
Budget  (0MB)  approved  reporting 
instruments.  This  is  consistent  with  the 
requirement  in  §  302.15  imder  which 
States  must  maintain  statistical,  fiscal 
and  other  records  necessary  for 
reporting  and  accountability  required  by 
the  Secretary  and  make  such  reports  in 
the  form  and  containing  information  the 
Secretary  requires. 


Section  305.33    Determination  of 
Applicable  Percentages  Based  on 
Performance  Levels 

This  proposed  section  sets  forth  the 
explicit  requirements  in  section 
458A(b)(6)  of  the  Act  for  determining 
the  applicable  percentages  used  to 
calculate  incentives  based  on  a  State's 
performance  levels  in  the  five 
performance  measures. 

Paternity  Establishment  Percentage 

Under  proposed  paragraph  (a),  a 
State's  paternity  establishment 
performance  level  for  a  fiscal  vear 
would  be,  at  the  option  of  the  State,  the 
rV-D  paternity  establishment  percentage 
or  the  Statewide  paternity  establishment 
percentage  determined  under  proposed 
§  305.2  of  this  part.  The  applicable 
percentage  for  each  level  of  a  State's 
paternity  establishment  performance 
would  be  set  forth  in  table  1 ,  except  as 
provided  in  paragraph  (b). 

Under  proposed  paragraph  (b),  if  the 
State's  paternity  establishment 
performance  level  for  a  fiscal  year  is  less 
than  50  percent,  but  exceeds  its 
paternity  establishment  performance 
level  for  the  immediately  preceding 
fiscal  year  by  at  least  10  percentage 
points,  then  the  State's  applicable 
percentage  for  the  paternity 
establishment  performance  level  woidd 
be  50  percent. 

Support  Order 

Under  proposed  paragraph  (c),  a 
State's  support  order  performance  level 
for  a  fiscal  year  would  be  the  percentage 
of  the  total  number  of  IV-D  cases  where 
there  is  a  support  order  determined 
under  §  305.2  and  §  305.32.  The 
applicable  percentage  for  each  level  of 
a  State's  support  order  performance 
would  be  found  on  table  1,  except  as 
provided  in  paragraph  (d). 

Under  proposed  paragraph  (d),  if  the 
State's  support  order  performance  level 
for  fiscal  year  is  less  than  50  percent, 
but  exceeds  the  State's  support  order 
performance  level  for  the  immediately 
preceding  fiscal  year  by  at  least  5 
percentage  points,  then  the  State's 
applicable  percentage  would  be  50 
percent 


Table  1 

[Use  this  table  to  determine  the  maximum  incentive  levels  for  the  paternity  establishment  and  support  order  performance  measures.] 

If  the  patemity  establishment  or  support  order  perfonnance  level  is: 


At  least: 
(percent) 

But  less 

than: 
(percent) 

The 

applicable 

percentage 

is: 

At  least: 
(percent) 

But  less 

than: 
(percent) 

The 

applicable 

percentage 

is: 

80 

100 

64  

65 

74 
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Table  1— Continued 
[Use  this  table  to  determine  the  maximum  incentive  levels  for  the  paternity  establishment  and  support  order  performance  measures.] 


If  the  paternity  establishment  or  support  order  perfonnance  level  is: 


At  least: 
(percent) 


79 
78 
77 
78 
75 
74 
73 
72 
71 
70 
69 
68 
67 
66 
65 


But  less 

than: 
(percent) 


80 
79 
78 
77 
78 
75 
74 
73 
72 
71 
70 


87 
66 


The 
applicable 
percentage 

is: 


98 
96 
94 
92 
90 
88 
86 
84 
82 
80 
79 
78 
77 
76 
75 


At  least: 
(percent) 


63 
62 
61 
60 
59 
58 
57 
56 
55 
54 
53 
52 
51 
50 
0  . 


But  less 

than: 
(percent) 


64 
63 
62 
61 
60 
59 
58 
57 
56 
55 
54 
53 
52 
51 
SO 


The 
applicable 
percentage 

is: 


73 
72 
71 
70 
69 
68 
67 
66 
65 
64 
63 
62 
61 
60 
0 


Current  Support  Collections 

Under  proposed  paragraph  (e),  a 
State's  current  collections  performance 
level  for  a  fiscal  year  would  be  equal  to 
the  total  amount  of  current  support 
collected  during  the  fiscal  year  divided 
by  the  total  amount  of  ciirrent  support 
owed  during  the  fiscal  year  in  all  IV-D 
cases,  as  determined  under  §  305.32. 
The  applicable  percentage  with  respect 
to  a  State's  ciurent  collections 
performance  level  would  be  foimd  on 
table  2,  except  as  provided  in  paragraph 
(f). 

Under  proposed  paragraph  (f),  if  the 
State's  current  collections  performance 


level  for  a  fiscal  year  is  less  than  40 
percent  but  exceeds  the  current 
collections  performance  level  of  the 
State  for  the  immediately  preceding 
fiscal  year  by  at  least  5  percentage 
points,  then  the  State's  applicable 
percentage  would  be  50  percent. 

Arrearage  Collections 

Under  proposed  paragraph  (g),  a 
State's  arrearage  collections 
performance  level  for  a  fiscal  year 
would  be  equal  to  the  total  nimiber  of 
rV-D  cases  in  which  payments  of  past- 
due  child  support  were  received  and 
disbursed  during  the  fiscal  year,  divided 
by  the  total  number  of  IV-D  cases  in 


which  there  was  past-due  child  support 
owed,  as  determined  imder  §  305.32  of 
this  part.  The  applicable  percentage 
with  respect  to  a  State's  arrearage 
collections  performance  level  would  be 
found  on  table  2,  except  as  provided  in 
paragraph  (h). 

Under  proposed  paragraph  (h),  if  the 
State's  arrearage  collections 
performance  level  for  a  fiscal  year  is  less 
than  40  percent  but  exceeds  the 
arrearage  collections  performance  level 
for  the  immediately  preceding  fiscal 
year  by  at  least  5  percentage  points,  then 
the  State's  applicable  percentage  would 
be  50  percent. 


80. 

79. 

78. 

77. 

76. 

75. 

74. 

73, 

72. 

71  , 

70, 

69 

68 

67 

66 

65 

64 

63 

62 


Table  2 

[Use  this  table  to  determine  the  maximum  incentive  levels  for  the  cunrent  and  arrearage  support  collections  performance  measures] 


If  ttte  current  collections  or  arrearage  collections  performance  level  is: 


At  least: 
(percent) 


But 

less 

than: 

(percent) 


80 
79 
78 
77 
76 
75 
74 
73 
72 
71 
70 
69 
68 
67 
66 
65 
64 
63 


The 

applicable 

percentage 

is: 


100 
98 
96 
94 
92 
90 
88 
86 
84 
82 
80 
79 
78 
77 
76 
75 
74 
73 
72 


At  least: 
(percent) 


59 
58 
57 
56 
55 
54 
53 
52 
51 
50 
49 
48 
47 
46 
45 
44 
43 
42 
41 


But  less 

than: 
(percent) 


60 
59 
58 
57 
56 
55 
54 
53 
52 
51 
50 
49 
48 
47 
46 
45 
55 
43 
42 


The  applica 

ble 
(percentage 

is: 


69 
68 
67 
66 
65 
64 
63 
62 
61 
60 
59 
58 
57 
56 
55 
54 
53 
52 
51 
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Table  2— Continued 
(Use  this  table  to  determine  the  maximum  incentive  levels  for  the  cunent  and  arrearage  support  collections  performance  measures] 


If  the  cun'ent  collections  or  arrearage  collections  performance  level  is: 


At  least 
(percent) 

But 

less 

than: 

(percent) 

The 

applicable 

percentage 

is: 

At  least: 
(percertt) 

than: 
(percent) 

Theapplica 

bte 
(percentage 

is: 

61 

60 

62 
61 

71 
70 

40 :. 

0  

41 
40 

50 
0 

Under  proposed  paragraph  (i),  a 
State's  cost-effectiveness  performance 
level  for  a  fiscal  year  woiUd  be  equal  to 
the  total  amount  of  IV-D  support 
collected  and  disbursed  or  retained,  as 
applicable  during  the  fiscal  year, 
divided  by  the  total  amount  expended 
during  the  fiscal  year,  as  determined 
under  §  305.32  of  this  part.  The 
applicable  percentage  with  respect  to  a 
State's  cost-effectiveness  performance 
level  woiUd  be  found  on  table  3. 

Table  3 

[Use  this  table  to  determine  the  maximum  in- 
centive level  for  the  cost-effectiveness  per- 
formance measure.] 


If  the  cost-effectiveness  performance  level  is: 

The 

At  least: 

But  less  than: 

applicat>le 
percentage: 

SjOO 

100 

4.50 

4.99 

90 

4.00 

4.50 

80 

3.50 

4.00 

70 

3.00 

3.50 

60 

2.50 

3.00 

50 

2.00 

2.50 

40 

0.00 

2.00 

0 

Because  of  the  complexity  of  the 
incentives  formula  set  forth  in  section 
458A  of  the  Act  and  implemented  by 
these  proposed  regulations,  we  have 
included  an  example  of  how  the  system 
would  work  in  a  particular  year  for  State 
A  under  proposed  paragraph  (j): 

Let's  make  the  following  assumptions 
regarding  State  A  (See  table  A): 

•  State  A's  paternity  performance 
level  is  54  percent,  making  its 
applicable  percent  64  percent  (see  table 

1) 

•  State  A's  order  establishment 
performance  level  is  79  percent,  making 
its  applicable  percent  98  percent  (see 
table  1} 

•  State  A's  ciirrent  support 
collections  performance  level  is  41 
percent,  making  its  applicable  percent 
51  percent  (see  table  2} 

•  State  A's  arrearage  support 
collections  performance  level  is  40 
percent,  making  its  applicable  percent 
50  percent  (see  table  2) 

•  State  A's  cost-effectiveness  ratio  is 
3.00,  making  its  applicable  percent  60 
percent  (see  table  3) 

•  State  A's  collections  base  is  $50 
million  (determined  by  2  times  the 
collections  for  Current  Assistance  and 

Table  A 


Former  Assistance  cases  plus 
collections  for  other  cases] 

•  The  maximum  incentive  is: 

— $32  million  collections  base  for 
paternity  ($50  mil.  times  0.64),  plus 

— $49  million  collections  base  for  orders 
($50  mil.  times  0.98),  plus 

— $25.5  million  collections  base  for 
current  collections  ($50  mil.  times 
0.51],  plus 

— $18.8  million  collections  base  for 
arrearage  collections  ($50  million 
times  0.75  times  0.50]  plus 

— $22.5  million  collections  base  for 
cost-effectiveness  ($50  million  times 
0.75  times  0.60]  equals 

— ^Resulting  in  a  maximum  incentive 
base  amoimt  of  $147.8  million  for 
State  A. 


State  A's 

State  A's 

Applicable 

collection 
base 

(in  millions) 

Measure 

performance 
level 

percent 
based  on 

Weight 

(percent) 

pertomiance 

(assumed  to 

be  $50.0 

million) 

Patemity  Establishment „ „ 

54 

64 

1.00 

$32.0 

Order  Establishment 

79 
41 

98 

51 

1.00 
1.00 

49.0 

Cunent  Collections  .j „ 

25.5 

An'earage  Collections  ......,.•.».■•-. ».■•..•«•••.••...«...•;.«.••••.•«••, .« 

40 

SO 

0.75 

18.8 

Cost-Effectiveness .■: 

{•) 

60 

0.75 

225 

State  A's  Maximum  Incentive  Base  Amount  

147,8 

•$3.00 


•  We  must  now  make  some 
assiunptions  regarding  the  other  States. 
Let's  assume  that  there  are  only  two 
other  States  in  our  country — and  the 
maximum  incentive  base  amoimt  is  $82 


million  for  State  B  and  $52  million  for 
State  C,  making  the  total  maximum 
incentive  base  amount  $281.8  million 
for  all  three  States  (See  table  B]. 


•  We  must  now  determine  what  State 
A's  share  of  the  $281.8  million  is.  It  is 
52  percent  ($147.8  divided  by  $281.8} 
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Table  B 


state 


A 

B 

C  

Totals 


Maximum 
incentive 

base 
amounts 


$147.8 
82.0 
52.0 


281.8 


State's  share 

of  $281 .8 

miUion 


0.52 
0.34 
0.14 


1.00 


incentive 

payment  pool 

$422  million 

(in  millions) 


$219.4 

143.5 

59.1 


422.0 


•  Let  us  assume  the  incentive 
payment  pool  for  the  FY  is  $422 
million. 

•  Since  State  A's  share  is  0.52)  this 
State  has  earned  52  percent  of  the  $422 
million  incentive  payment  pool  that 
Congress  is  allowing,  or  $219.4  ($422 
mil.  times  0.52)  million  incentive 
pajrment  for  this  partictdar  fiscal  year. 

Section  305.34    Payment  of  Incentives 

Section  458A(d)  of  the  Act  includes 
administrative  provisions  for  estimating 
and  paying  incentives.  Proposed 
§  305.34  implements  those  provisions. 
Under  proposed  paragraph  (a),  each 
State  must  claim/include  one-fourth  pf 
its  estimated  annual  incentive  pajrment 
on  each  of  its  foiur  quarterly  expenditure 
reports  for  a  fiscal  year.  When  combined 
with  the  other  amounts  reported  on 
each  of  the  State's  four  quarterly 
expenditure  reports,  the  portion  of  the 
annual  incentive  payment  as  reported 
each  quarter  would  be  included  as  in 
the  calculation  of  the  next  quarterly 
grant  awarded  to  the  State  under  title 
IV-DoftheAct. 

We  have  not  specified  any  procedures 
for  determining  how  States  should 
calculate  their  estimated  payments.  We 
invite  comment  on  whether  we  should 
specify  a  methodology  in  the  regulations 
or  merely  provide  guidance  to  States. 
We  also  invite  comment  on  appropriate 
methods  for  determining  the  amoimt  of 
estimated  payments  to  be  paid.  We 
believe  it  is  in  the  interest  of  States  to 
avoid  estimates  that  result  in  significant 
additional  payments  to  States  or 
significant  repayments  when  final 
incentive  amounts  are  determined. 

Under  proposed  paragraph  (b), 
following  the  end  of  each  fiscal  year, 
HHS  would  calculate  the  State's  annual 
incentive  payment,  using  the  actual 
collection  and  expenditure  data  and  the 
performance  data  submitted  by  the  State 
and  other  States  for  that  fiscal  year.  A 
positive  or  negative  grant  would  then  be 
awarded  to  the  State  imder  title  IV-D  of 
the  Act  to  reconcile  an  actual  annual 
incentive  payment  that  has  been 
calcidated  to  be  greater  or  lesser, 
respectively,  than  the  aimual  incentive 


payment  estimated  prior  to  the 
beginning  of  the  fiscal  year. 

Under  proposed  paragraph  (c), 
payment  of  incentives  woiild  be 
contingent  on  a  State's  data  being 
determined  reliable  data  by  Federal 
auditors,  consistent  with  the 
requirement  for  complete  and  reliable 
data  set  forth  in  section  458A(b)(5)(B)  of 
the  Act. 

Section  305.35    Reinvestment 

Section  458A(f)  of  the  Act  requires  a 
State  to  use  incentive  payments  to 
supplement  and  not  supplant  other 
funds  used  by  the  State  in  its  IV-D 
program,  or  otherwise  with  approval  of 
the  Secretary.  Under  proposed  §  305.35, 
which  implements  this  requirement, 
proposed  paragraph  (a)  would  require  a 
State  to  expen^  the  full  amoimt  of 
incentive  payments  received  under  the 
rV-D  program  to  supplement,  and  not 
supplant  other  funds  used  by  the  States 
to  carry  out  IV-D  program  activities;  or 
funds  for  other  activities  approved  by 
the  Secretary  which  may  contribute  to 
improving  the  effectiveness  or  efficiency 
of  the  State's  IV-D  program,  including 
cost-efiective  contracts  with  local 
agencies,  whether  or  not  the 
expenditures  for  the  activity  are  eligible 
for  reimbursement  under  title  IV-D  of 
the  Act. 

Under  proposed  paragraph  (b).  in 
those  States  in  which  incentive 
payments  are  passed  through  to  political 
subdivisions  or  localities,  in  accordance 
with  section  454(22)  of  the  Act  and 
§  302.55,  such  payments  must  be  used 
in  accordance  with  this  section. 

Under  proposed  paragraph  (c).  State 
IV-D  expenditittes  may  not  be  reduced 
as  a  result  of  the  receipt  and 
reinvestment  of  incentive  payments. 

In  order  to  determine  if  mcentive 
payments  are  used  to  supplement  rather 
than  supplant  other  amoimts  used  by 
the  State  to  fund  the  IV-D  program,  a 
base  year  level  of  program  expenditures 
is  necessary.  Therefore,  under  proposed 
paragraph  (d),  a  base  amount  would  be 
determined  by  subtracting  the  amoimt 
of  actual  incentives  paid  to  the  State 
invested  in  the  FV-D  program  for  fiscal 
year  1998  from  the  total  amoimt 


expended  by  the  State  in  the  IV-D 
program  during  the  same  period.  The 
proposal  would  also  allow  States,  in  the 
alternative,  to  use  the  average  of  the 
previous  three  fiscal  years  (1996. 1997, 
and  1998)  as  a  base  amount.  This  base 
amount  of  State  spending  would  have  to 
be^maintained  in  future  years.  Incentive 
payments  under  this  part  would  be  used 
in  addition  to.  and  not  in  lieu  of.  the 
base  amount. 

We  selected  fiscal  year  1998  rather 
than  fiscal  year  1999  because  we  believe 
that  the  total  for  fiscal  year  1999  may 
not  be  available  until  some  time  in  fiscal 
year  2000  and  we  want  States  to  know 
what  their  base  amount  that  must  be 
maintained  is  in  advance  of  receiving 
any  incentive  payments  under  section 
458A.  Additionally,  we  allow  the  States 
the  alternative  of  computing  a  3-year 
average.  We  propose  this  alternative 
because  we  believe  it  might  more 
closely  approximate  the  amoimt  a  State 
has  been  spending  on  its  IV-D  program 
and  will  not  give  undue  weight  to  any 
extraordinary  or  non-recurring 
expenditures  that  the  State  may  have 
made  in  fiscal  year  1998. 

We  also  considered  and  rejected  using 
a  changing  base  year,  i.e.  the  year 
immediately  preceding  the  year  for 
which  incentives  are  paid.  We  believe 
that  such  an  approach  would  penalize 
States  for.  or  discourage  them  fi-om. 
making  large  one  time  expenditures  for 
improvements  to  their  programs  because 
they  would  have  to  maintain  their 
program  expenditures  at  that  artificially 
high  level.  However,  we  recognize 
concerns  that  a  fixed  base  year  could 
possibly  penalize  States  that  improve 
the  cost-effectiveness  of  their  program. 

We  invite  comment  on  the  method  we 
have  chosen  and  other  alternative  ways 
of  ensuring  that  incentive  funds  are 
used  to  supplement  and.not  supplant 
State  expenditures. 

Again,  based  on  the  complexity  of  the 
statute,  we  believe  an  example  would  be 
helpful  and  have  included  one  under 
proposed  paragraph  (e).  Therefore, 

(1)  State  A  expended  $15  million  in 
FY1998  to  conduct  IV-D  activities  and 
used  incentive  payments  received  by 
the  State  as  general  revenues  to  fund  an 
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assortment  of  non-IV-D  State  and  local 
programs  or  activities.  If  State  A 
receives  incentives,  it  must  continue  to 
expend  at  least  $15  million  of  its  money 
annually  to  conduct  FV-D  activities,  not 
including  incentive  money.  In  addition. 
State  A  must  henceforth  expend  any 
incentive  payments  received  pursuant 
to  section  458A  of  the  Act  and  this  part 
for  IV-D  activities,  or  other  activities 
approved  by  the  Secretary.  These 
incentive  pa)mients  will  be  expended  in 
addition  to.  and  not  in  lieu  of,  the 
current  $15  million  expended; 

(2)  State  B  expended  $20  million  in 
FY1998  in  its  IV-D  program  and,  of  the 
$20  million,  $5  million  represents 
incentive  funds  that  the  State  received 
and  reinvested  in  its  IV-D  program.  If 
State  B  receives  incentive  payments,  it 
must  continue  to  spend  at  least  $15 
million  in  State  money  (not  including 
incentive  money)  annually.  Incentive 
payments  received  by  the  State  must 
continue  to  be  used  in  addition  to,  and 
not  in  lieu  of,  this  $15  million  base 
amoimt. 

Under  proposed  paragraph  (f), 
requests  for  approval  of  expending 
incentives  on  activities  not  ciurently 
eHgible  for  funding  imder  the  IV-D 
program,  but  which  would  benefit  the 
IV-D  program  (e.g.,  work  programs  for 
noncustodial  parents],  must  be 
submitted  in  accordance  with 
instructions  issued  by  the 
Commissioner  of  the  Office  of  Child 
Support  Enforcement.  We  will  develop 
and  disseminate  by  Action  Transmittal 
instructions  for  States  seeking  approval 
to  expend  incentives  on  activities  that 
would  benefit  the  FV-D  program. 

Section  305.36    Incentive  Phase-in 

Section  201(b)  of  the  Child  Support 
Performance  and  Incentive  Act  of  1998 
establishes  a  transition  period  which 
phases  in  the  new  incentives  system 
under  section  458A  of  the  Act.  Under 
proposed  §  305.36,  the  incentive  system 
under  part  305  would  be  phased-in  over 
a  three-year  period  during  which  both 
the  current  system  and  the  new  system 
would  be  used  to  determine  the  amount 
a  State  will  receive.  For  fiscal  year  2000, 
a  State  would  receive  two-thirds  of  what 
it  would  have  received  under  the 
incentive  formula  set  forth  in  §  304.12, 
and  one-third  of  what  it  would  received 
under  the  formula  set  forth  under  part 
305.  In  fiscal  year  2001,  a  State  would 
receive  one-third  of  what  it  would  have 
received  under  the  incentive  formula  set 
forth  under  §  304.12  and  two-thirds  of 
what  it  would  received  imder  the 
formula  under  part  305.  In  fiscal  year 
2002,  the  formula  set  forth  imder  part 
305  would  be  fully  implemented  and 


would  be  used  to  determine  all 
incentive  amoimts. 

V.  Description  of  Regulatory 
Provisions-Penalties  and  Audit 

Former  Audit  and  Penalty  Process 

In  implementing  the  former 
requirement  at  section  452(a)(4]  of  the 
Act,  the  former  regulations  at  part  305 
required  HHS  to  conduct  an  audit  at 
least  once  every  three  years,  to  evaluate 
the  eff'ectiveness  of  each  State's  program 
in  carrying  out  the  purposes  of  title  IV- 
D  of  the  Act  and  to  determine  that  the 
program  met  the  title  IV-D 
requirements.  These  audits  were  the 
sole  basis  for  imposing  a  penalty  under 
former  section  403  (h)  of  the  Act. 

The  audits  were  a  comprehensive 
review  which  used  the  criteria 
prescribed  in  the  regulations,  including 
requirements  governing:  statewide 
operations;  reports  and  maintenance  of 
records;  separation  of  cash  handling  and 
accounting  functions;  notice  of 
collection  of  assigned  support;  case 
closure  criteria;  collection  and 
distribution  of  support  payments; 
establishment  of  paternity; 
establishment,  review  and  adjustment  of 
orders  for  maintenance  and  medical 
support  using  mandatory  guidelines  and 
expedited  processes;  location  of  non- 
custodial parents;  enforcement  of 
support  obligations  through  State  and 
Federal  income  tax  refund  offset  and 
income  withholding;  and  case 
processing  timeframes.  There  were 
nimierical  standards  that  the  State  had 
to  meet  for  each  category. 

A  penalty  was  assessed  in  accordance 
with  section  403(a)  of  the  Act  when  the 
State  failed  the  audit,  but  it  was 
suspended  during  the  period  the  State 
was  under  a  corrective  action  plan.  If 
the  State  passed  the  follow-up  review, 
the  penalty  was  not  applied.  In 
addition,  HHS  then  conducted  the 
comprehensive  audit  on  an  annual  basis 
in  the  case  of  a  State  that  was  subject 
to  a  penalty.  For  a  State  operating  imder 
a  corrective  action  plan,  the  review  at 
the  end  of  the  corrective  action  period 
covered  only  the  criteria  specified  in  the 
notice  of  non-compliance. 

Part  305  of  the  regulations  were 
removed  as  part  of  an  onmibus  clean-up 
regulation  designed  to  conform  existing 
program  regulations  to  mandatory 
changes,  made  by  PRWORA  and 
subsequent  enactments.  Since  PRWORA 
and  P.L.  105-200  significantly  changed 
audit  and  penalty  provisions  of  the 
statute,  we  removed  all  of  part  305.  The 
clean-up  regidation  was  published 
February  9, 1999  (64  FR  6237).  We 
include  this  summary  of  the  former 
Federal  process,  however,  because 


under  the  revised  audit  and  penalty 
provisions  in  sections  409(a)(8)  and 
452(a)(4)  and  (g)  of  the  Act,  the 
Secretary  is  required  to  assess  a  penalty 
if  a  State  IV-D  program  is  determined 
not  to  be  in  substantial  compliance  with 
IV-D  requirements.  As  explained  in 
greater  detail  later  in  this  preamble,  the 
proposed  process  for  making  such  a 
determination  is  based  largely  on  the 
former  audit  and  penalty  standards  and 
procedures. 

Proposed  Regulations 

Under  section  409(a)(8)  of  the  Act,  if, 
based  on  the  data  submitted  by  the  State 
or  a  review,  the  State  program  fails  to 
achieve  the  paternity  establishment  or 
other  performance  standards  set  by  the 
Secretary;  or  if  an  audit  finds  that  the 
State  data  is  incomplete  or  unreliable;  or 
the  State  failed  to  substantially  comply 
with  one  or  more  FV-D  requirements, 
and  the  State  fails  to  correct  the 
deficiencies  in  the  following  year,  then 
the  amoimts  otherwise  payable  to  the 
State  under  title  FV-A  will  be  reduced. 

However,  a  State  will  be  determined 
to  be  in  substantial  compliance  with  IV- 
D  requirements  if  the  Secretary 
determines  that  the  noncompliance  is  of 
a  technical  nature  which  does  not 
adversely  affect  the  performance  of  the 
State's  IV-D  program,  or  will  be 
determined  to  have  submitted  accurate 
data  where  the  incompleteness  or 
unreliability  of  the  data  is  of  a  technical 
nature  which  does  not  affect  the 
determination  of  the  State's 
performance  on  the  performance 
standards. 

In  these  proposed  regulations,  we 
have  relied  heavily  on  the  well- 
established,  tested  and  experienced 
Federal  audit  process,  which  was  used 
for  penalties,  assessed  under  the  former 
section  403(h]  of  the  Act  and  former 
part  305  to  establish  the  new  audit 
regulations.  In  fact,  much  of  our 
proposed  language  governing  the  audit 
process  is  taken  almost  verbatim  from 
former  part  305,  particularly  in  sections 
dealing  with  the  audit  process.  State 
responsibilities,  definition  of  substantial 
compliance  and  notice  and  assessment 
of  the  penalty. 

Section  305.40    Penalty  Performance 
Measures,  and  Levels 

Proposed  §  305.40  would  establish  the 
performance  measures  to  be  used  to 
determine  whether  a  State  IV-D 
program  is  performing  adequately  to 
avoid  a  financial  penalty  under  section 
409(a)(8)(A){i)(I)  of  the  Act.  As 
discussed  earlier  in  this  preamble, 
under  proposed  paragraph  (a),  there 
would  be  three  performance  measures 
for  which  States  would  have  to  achieve 


55088 


Federal  Register /Vol.  64,  No.  195 /Friday,  October  8.  1999  /  Proposed  Rules 


certain  levels  of  performance  in  order  to 
avoid  being  penalized  for  poor 
performance.  These  measures  are 
paternity  establishment,  order 
establishment,  and  collection  of  ciirrent 
support  set  forth  in  §  305.2  of  these 
proposed  regulations. 

Tne  proposed  levels  of  performance 
that  would  determine  whether  or  not  a 
State  would  be  subject  to  a  penalty  were 
established  based  on  analysis  of 
historical  statistical  and  financial 
program  data  submitted  by  States.  This 
program  data  was  used  to  set  the 
expected  levels  of  performance  and 
improvements,  which  are  based  on  past 
State  performance,  and  reasonable 
expectations  of  improved  performance. 


The  expectations  of  performance  in  this 
proposed  rule  were  set  taking  into 
consideration  State  concerns,  prior  work 
done  by  State  and  Federal  partners  to 
develop  the  incentive  systetti,  and 
consultations  with  State  partners  about 
what  constituted  reasonable 
performance  levels  supported  by 
historical  data. 

The  proposed  measiu«s  and  levels  of 
performance  would  be: 

(1)  The  paternity  establishment 
percentage  which  is  required  under 
section  452(g)  of  the  Act  for  penalty 
purposes.  States  have  the  option  of 
using  either  the  IV-D  paternity 
establishment  percentage  or  the 
statewide  paternity  establishment 


percentage  defined  in  proposed  §  305.2. 
However,  as  stated  on  the  OCSE-157 
form  that  States  will  use  to  report 
incentive  information,  "the  option  can 
be  changed  at  a  later  date,  however,  for 
calculation  purposes,  like  data  must  be 
compared  from  year-to-year."  Table  4 
shows  at  which  level  of  performance  the 
State  would  be  subject  to  a  penalty 
under  the  paternity  establishment 
measure.  For  example,  if  State  A  earned 
a  paternity  establishment  percent  of  34 
percent  and  only  improved  by  3 
percentage  points  over  the  previous 
fiscal  year,  then  State  A  would  be 
subject  to  a  penalty  of  1-2  percent  of 
TANF  funds,  for  the  first  finding. 


Table  4 

[Use  this  taUe  to  determine  the  level  of  performance  for  the  paternity  establishment  measure  that  would  incur  a  penalty] 


Statutory  penalty  performance  standards  for  paternity  establishment 


PEP 
(percent) 

Increase 
required  over 

previous 

year's  PEP 

(percent) 

Penalty  FOR  FIRST  FAILURE  if  increase  not  met 

90  or  more  

None 
2 
3 
4 
5 
6 

No  Penalty. 

75  to  89 

1-2%  TANF  Funds. 

9w   Iv    '  ^    •••••••■•■■••■■•••■■■•'•■«••>•■•■••■•••■«•••••>■•'••■• 

45  to  49 - 

40  to  44    

1-2%  TANF  Funds. 
1-2%  TANF  Funds. 
1-2%  TANF  Funds. 

39  or  less 

1-2%  TANF  Funds. 

(2)  The  order  establishment 
performance  measure  to  be  used  for 
penalty  purposes  is  the  measure  defined 
in  proposed  §  305.2.  For  purposes  of  the 
penalty  with  respect  to  this  measure, 
there  would  be  a  threshold  of  40 


percent,  below  which  a  State  would  be 
penalized  unless  an  increase  of  5 
percent  over  the  previous  year  is 
achieved — which  would  qualify  it  for  an 
incentive.  Performance  in  the  40  percent 
to  49  percent  range  with  no  significant 


increase  would  not  be  penalized,  but 
neither  would  it  qualify  for  an  incentive 
payment.  Table  5  shows  at  which  level 
of  performance  a  State  would  incur  a 
penalty  under  the  order  establishment 


measure. 


Tables 

[Use  this  table  to  determine  the  level  of  performance  for  the  order  establishment  measure  that  would  incur  a  penalty] 


Performance  standards  for  order  establishment 


Performance  level 

Increase  over  previous  year 

Incentive/penalty 

50%  or  more 

no  increase  over  previous  year  required 

w/5%  increase  over  previous  year _ 

w/out  5%  increase                            

Incentive. 

40%  to  49%  _...„ 

Incentive. 

No  incentive/No  Penalty. 

Lass  than  40%  

w/5%  increase  over  previous  year 

Incentive. 

w/out  5%  increase „ 

Penalty  equal  to  1-2%  of  TANF  funds  for  the  first  fail- 
ure, 2-3%  for  second  failure,  and  so  forth,  up  to  a 
maximum  of  5%  of  TANF  funds. 

(3)  For  the  current  collections 
performance  measure,  there  would  be  a 
threshold  of  35  percent  below  which  a 
State  would  be  penalized  unless  an 
increase  of  5  percent  over  the  previous 


year  is  achieved  (that  would  qualify  it 
for  an  incentive).  Performance  in  the  35 
percent  to  40  percent  range  with  no 
significant  increase  would  not  be 
penalized  but  neither  would  it  qualify 


for  an  incentive  payment.  Table  6  shows 
at  which  level  of  performance  the  State 
would  incur  a  penalty  imder  the  current 
collections  measure. 
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Table  6 

[Use  this  table  to  determine  the  level  of  performance  for  the  current  collections  measure  that  would  incur  a  penaJty] 


Pertonnance  standards  for  current  collections 

Performance  level 

Increase  over  previous  ye^ 

Incentive/penalty 

40%  or  more  ..„ 

35%  to  40%  ;.„™ 

Less  than  35% 

no  increase  over  previous  year  required  

w/5%  increase  over  previous  year 

w/out  5%  increase 

w/5%  increaise  over  previous  year 

Incentive. 

Incentive. 

No  Incentive/No  Penalty. 

Incentive 

w/out  5%  increase 

Penalty  equal  to  1-2%  of  TANF  funds  for  the  first  fail- 
ure, 2-3%  for  second  failure,  and  so  forth,  up  to  a 
maximum  of  5%  of  TANF  funds. 

Under  proposed  paragraph  (b),  the 
provisions  applicable  to  calculations 
listed  under  §  305.32,  would  apply  to 
the  calculation  of  performance  levels  for 
penalty  purposes,  for  e.g.,  counting  only 
disbursed  collections,  and  double- 
counting  interstate  collections. 

Section  305.42    Penalty  Phase-in 

Proposed  §  305.42  sets  a  schedule  for 
phasing  in  the  new  penalty  provisions 
which  relates  to  the  incentive  phase-in 
under  §  305.36.  Penalties  would  be 
measured  for  the  first  full  fiscal  year 
beginning  after  the  publication  of  final 
rules.  We  expect  this  will  be  fiscal  year 
2001.  States  would  be  subject  to  the 
performance  penalties  based  on  data 
reported  for  FY  2001.  ^ata  reported  for 
FY  2000  would  be  used  as  a  base  year 
to  determine  improvements  in 
performance  during  FY  2001.  There 
would  be  a  statutory  corrective  action 
period  of  one  year  before  any  penalty 
would  be  assessed.  The  penalties  would 
be  assessed  and  then  suspended  during 
the  corrective  action  period. 

Section  305.60    Timing  and  Scope  of 
Federal  Audits 

Based  oh  explicit  statutory 
requirements  at  sections  452(a)(4)(C) 
and  409(a)(8)(A)(i}(U)  of  the  Act,  under 
proposed  §  305.60,  OCSE  would 
conduct  audits,  in  accordance  with  the 
Government  auditing^  standards  of  the 
Comptroller  General  of  the  United 
States— 

(1)  At  least  once  every  three  years  (or 
more  fi-equently  if  the  State  fails  to  meet 
performance  standards  and  reliability  of 
data  requirements)  to  assess  the 
completeness,  authenticity,  reliability, 
accuracy  and  security  of  data  and  the 
systems  used  to  process  the  data  in 
calculating  performance  indicators 
underpart  305; 

(2)  To  determine  the  adequacy  of 
financial  management  of  the  State  IV-D 
program,  including  assessments  of: 

(ij  Whether  funds  to  carry  out  the 
State  program  are  being  appropriately 
expended,  and  are  properly  and  fully 
accoimted  for;  and 


(ii)  Whether  collections  and 
disbiusements  of  support  payments  are 
carried  out  correctly  and  are  fully 
accounted  for;  and 

(3)  For  such  other  purposes  as  the 
Secretary  may  find  necessary,  including 
audits  to  determine  if  the  State  is 
substantially  complying  with  one  or 
more  of  the  requirements  of  the  IV-D 
program  (with  the  exception  of  the 
requirements  of  section  454(24)  of  the 
Act  relating  to  statewide-automated 
systems).  Substantial  compliance  audits 
are  defined  in  §  305.63  and  are 
discussed  later  in  this  preamble. 

Under  the  proposed  rules  the 
substantial  compliance  audits  would  be 
conducted  at  the  discretion  of  the 
Secretary,  and  would  be  triggered  based 
on  substantiated  evidence  of  a  failure  by 
the  State  to  meet  IV-D  program 
requirements.  We  propose  that  evidence 
that  might  warrant  such  an  audit  to 
determine  substantial  compliance 
would  include: 

(i)  The  results  of  2  or  more  sequential 
State  self-reviews  conducted  imder 
section  454(1 5)(A)  of  the  Act  which: 
show  evidence  of  sustained  poor 
performance,  or  indicate  that  the  State 
has  not  corrected  deficiencies  identified 
in  previous  self-assessments  and  that 
these  deficiencies  are  determined  to 
seriously  impact  the  performance  of  the 
State's  program;  or 

(ii)  Evidence  of  a  State  program's 
systemic  failure  to  provide  adequate 
services  under  the  program  through  a 
pattern  of  non-compliance  over  time. 

While  we  recognize  the  advantage  and 
responsibility  to  maintain  the  authority 
to  conduct  audits  similar  to  those  which 
resiilted  in  improved  State  performance 
in  years  past,  we  are  committed  to  the 
philosophy  which  focuses  on  measuring 
program  results,  and  allowing  States  the 
flexibility  and  responsibility  to  manage 
their  own  programs,  while  assuring  that 
Federal  requirements  are  met.  We 
expect  States  to  take  both  the  self- 
reviews  to  determine  compliance  with 
IV-D  requirements  and  the  proposed 
requirements  for  administrative  review 


procedures  in  §  303.35  seriously  and  to 
use  those  processes  to  continually 
critique  and  adjust  their  programs  to 
ensure  that  children  and  families  are 
adequately  served.  These  discretionary 
Federal  process  audits  authorized  under 
section  452(a)(4)(C)  provide  a  fall  back 
measure  for  the  Secretary's  use  should 
systemic  or  serious  problems  with  IV- 
D  programs  become  apparent. 

The  Child  Support  Performance  and 
Incentive  Act  of  1998  established  a 
specific  financial  penalty  for  a  State's 
^ure  to  meet  statewide-automated 
systems  requirements  in  section  454(24) 
of  the  Act.  As  a  conforming  amendment, 
section  409(a)(8)  of  the  Act  was 
amended  to  preclude  a  financial  penalty 
under  that  section  for  failing  to  meet 
automated  systems  requirements  imder 
section  454(24).  While  compliance  with 
particular  system's  requirements  will  be 
excluded  from  any  Federal  audit  to 
determine  substantive  compliance  with 
IV-D  requirements,  States  must  still 
meet  the  individual  IV-D  program 
requirements  being  audited,  as  defined 
in  proposed  §  305.63,  in  order  to  avoid 
a  financial  penalty  under  §  305.61. 
These  program  requirements  exist 
independently  fi-om  the  systems 
requirements  under  section  454(24)  of 
the  Act  and,  therefore,  States  will  be 
held  accountable  for  compliance  with 
them. 

Under  proposed  paragraph  (b),  as 
with  past  Audits,  during  the  course  of 
the  audit,  OCSE  would  make  a  critical 
investigation  of  the  State's  IV-D 
program  through  inspection,  inquiries, 
observation,  and  confirmation  and  use 
the  audit  standards  promulgated  by  the 
Comptroller  General  of  the  United 
States  in  "Government  Auditing 
Standards." 

Section  305.61    Penalty  for  Failure  to 
Meet  IV-D  Requirements 

To  implement  the  requirements  of 
section  409(a)(8)  of  the  Act,  under 
proposed  paragraph  (a)  of  §  305.61,  a 
State  would  be  subject  to  a  financial 
penalty  and  the  amounts  otherwise 
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payable  to  the  State  under  title  IV-A  of 
the  Act  would  be  reduced: 

If,  on  the  basis  of: 

(i)  Data  submitted  by  the  State  or  the 
results  of  an  audit  conducted  under 
proposed  §  305.60,  the  State's  program 
failed  to  achieve  the  paternity 
establishment  percentages,  as  defined  in 
section  452(g)(2)  of  the  Act  and 
proposed  section  §  305.40,  or  to  meet 
the  support  order  and  current 
collections  performance  measures  set 
forth  in  proposed  §  305.40;  or 

(ii)  The  results  of  an  audit  imder 
proposed  §  305.60,  the  State  did  not 
submit  complete  and  reliable  data,  as 
defined  in  proposed  §  305.1;  or 

(iii)  The  results  of  an  audit  under 
proposed  §  305.60,  the  State  failed  to 
substantially  comply  with  1  or  more  of 
the  requirements  of  the  IV-D  program, 
as  defined  in  proposed  §  305.63; 

And,  with  respect  to  the  following 
fiscal  year,  the  State  failed  to  take 
sufficient  corrective  action  to  achieve 
the  appropriate  performance  levels  or 
compliance  or  the  data  submitted  by  the 
State  are  still  incomplete  or  unreliable. 

A  penalty  would  be  applied  when  a 
State  was  determined  not  to  meet  a 
requirement,  but  the  penalty  would  be 
suspended  during  the  following  year 
and  applied  only  if  the  State  failed  to 
correct  any  identified  deficiencies  by 
the  end  of  this  corrective  action  year. 

Under  proposed  paragraph  (b)  of 
§  305.61,  the  penalty  reductions 
described  under  proposed  §  305.61(c) 
(discussed  below)  would  be  made  for 
quarters  following  the  end  of  the  fiscal 
year  following  the  fiscal  year  in  which 
the  determination  under  §  305.61(a)(1) 
is  made  that  the  State  is  subject  to  a 
penalty  and  would  continue  until  the 
State,  as  appropriate: 

(1)  Has  achieved  the  paternity 
establishment  percentages,  the  order 
establishment  or  the  current  collections 
performance  measures  defined  in 

§  305.40;  or 

(2)  Is  in  substantial  compliance  with 
the  IV-D  reqiiirements  audited  for 
substantial  compliance,  as  defined  in 
§305.63;  or 

(3)  Has  submitted  data  that  is 
complete  and  reliable. 

It  IS  important  to  note  that  the  statute 
at  section  409(a)(8)(A)  of  the  Act  and 
these  proposed  regulations  clearly 
require  States  to  submit  complete  and 
reliable  data  or  foce  financial  penalties. 
However,  unlike  other  penalty 
circumstances,  penalties  for  incomplete 
or  imreliable  data  may  also  trigger 
potential  penalties  for  failure  to  meet 
performance  standards.  This  is  because 
when  data  is  incomplete  or  imreliable, 
it  may  be  impossible  to  accurately 
determine  the  State's  level  of 


performance  on  one  or  more  of  the 
performance  measures.  In  such  cases,  a 
State  would  have  one  year  following  a 
determination  that  its  data  was 
incomplete  or  unreliable,  to  submit 
complete  and  reliable  data,  and 
demonstrate  that  the  submitted  data 
meets  the  performance  measures  in 
order  to  avoid  the  imposition  of  a 
penalty.  Correcting  incomplete  or 
imreliable  data  within  the  one-year 
period  would  not  be  enough;  the  data 
must  also  show  that  the  State  performed 
at  a  high  enough  level  to  avoid  a 
financial  penalty. 

Proposed  paragraph  (c)  sets  forth  the 
penalty  levels  from  section  408(a)(8)(B) 
of  the  Act  undw  which,  the  payments 
for  a  fiscal  year  under  title  IV-A  of  the 
Act  will  be  reduced  by  the  following 
percentages: 

(1)  One  to  two  percent  for  the  first 

finding; 

(2)  Two  to  three  percent  for  the  second 

such  finding;  and 

(3)  Not  less  than  three  percent  and  not 

more  than  5  percent  for  the  third  or 
a  subsequent  consecutive  finding. 
These  section  409(a)(8)  penalties, 
which  increase  with  each  subsequent 
finding,  are  identical  to  the  level  and 
source  of  penalties  assessed  under  the 
former  audit  and  penalty  process  in 
former  section  403(h)  of  the  Act.  In 
actual  practice,  OCSE  has  used  the 
lower  amoimt  for  each  situation.  Thus, 
under  past  practice,  while  the  penalty 
imposed  for  the  first  failure  would  be  1 
percent  of  a  State's  TANF  block  grant, 
if  a  State  foils  to  meet  the  appropriate 
standard  on  one  or  all  of  the  three 
performance  measures  two  years  in  a 
row,  the  penalty  would  be  2  percent  of 
TANF  funds.  Three  years  of  failure 
would  gamer  a  3  percent  penalty  against 
TANF  funds  and  so  forth,  up  to  a 
maximum  of  5  percent  of  TANF  funds. 
The  maximiun  penalty  that  would  be 
imposed  would  be  5  percent  regardless 
of  the  nimiber  of  different  groimds  for 
which  a  State  would  be  subject  to  a 
penalty.  However,  OCSE  reserves  the 
right  to  impose  the  higher  range  of  the 
amount  allowed  under  the  statute  in  the 
case  of  multiple  penalty  grounds  or  if 
the  State's  feilures  are  willful  or 
egregious  . 

Because  the  penalty  is  taken  against  a 
State's  TANF  block  grant,  certain 
provisions  applicable  to  other  TANF 
penalties  also  apply  to  this  penalty.  The 
provisions  in  section  409(d)  of  the  Act 
which  provide  that  the  total  penalties 
that  may  be  taken  may  not  exceed  25 
percent  of  the  TANF  grant  would  apply. 
In  addition,  section  410  of  the  Act 
provides  for  appeals  when  penalties  are 
taken  pursuant  to  section  409  of  the  Act. 


Finally,  section  409(a)  (12)  of  the  Act 
which  requires  that  a  State  spend 
additional  funds  to  replace  the 
reductions  in  funds  resulting  from  the 
imposition  of  a  penalty,  would  apply. 
The  TANF  regulations  pubHshed  April 
12, 1999  at  64  FR  17720  and  effective 
October  1, 1999,  contain  provisions  in 
new  45  CFR  Part  262  which  address  and 
implement  these  statutory  provisions. 
We  incorporate  those  provisions  by 
cross  reference. 

Section  305.62    Disregard  of  a  Failure 
Which  is  of  a  Technical  Nature 

Section  409(a)(8)(C)  of  the  Act,  like 
the  former  section  403(h)  of  the  Act, 
recognizes  that  certain  noncompliance 
may  be  insufficient  to  significantly 
impact  a  State's  performance  or  data 
reliability.  Under  proposed  §  305.62,  we 
implement  this  concept  by  proposing 
that  a  State  subject  to  a  penalty  imder 
§  305.61(a)(l)(ii)  or  (iii)  may  be 
determined,  as  appropriate,  to  have 
submitted  adequate  data  or  to  have 
achieved  substantial  compliance  with 
one  or  more  IV-D  requirements,  as 
defined  in  §  305.63  (discussed  below),  if 
the  Secretary  determines  that  the 
incompleteness  or  unreliability  of  the 
data,  or  the  noncompliance  with  one  or 
more  of  the  IV-D  requirements,  are  of  a 
technical  natiue  which  does  not 
adversely  affect  the  performance  of  the 
State's  IV-D  program  or  does  not 
adversely  affect  die  determination  of  the 
level  of  the  State's  paternity 
establishment  or  other  performance 
measures  percentages. 

§  305.63       Definition  of  Substantial 
Compliance  With  IV-D  Requirements 

Because  section  409(a)(8)  of  the  Act 
requires  the  assessment  of  a  penalty 
should  a  State  be  found,  as  a  result  of 
an  audit,  to  have  failed  to  substantially 
comply  with  one  or  more  IV-D 
requirements  which  it  fails  to  correct  in 
the  subsequent  year,  we  must  provide  a 
definition  of  substantial  compliance  that 
will  be  used  by  the  auditors  to  measiue 
State  compliance  with  IV-D 
requirements.  Fortimately,  it  is  not 
necessary  to  reinvent  the  wheel  because 
of  the  existence  of  a  previously 
established  and  tested  definition  of 
substantial  compliance  from  former 
section  §  305.20.  That  section 
established  for  purposes  of  the  former 
Federal  audit  and  penalty  process,  the 
definition  of  an  effective  program  in 
substantial  compliance  with  the 
requirements  of  titie  IV-D  of  the  Act. 
Therefore,  we  propose  under  §  305.63  to 
use  the  definition  under  former  §  305.20 
as  the  basis  for  a  determination  that  a 
State  failed  to  achieve  substantial 
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compliance  with  one  or  more  IV-D 
requirements. 

However,  there  is  one  significant 
difference  between  the  proposed  and 
former  audit  and  penalty  process  which 
deals  with  the  required  scope  of  the 
audit.  Under  the  former  statute  and 
regulations,  a  penalty  was  based  on  a 
complete  audit  of  a  State's  program  for 
substantial  compliance  with  all  of  the 
applicable  IV-D  requirements.  Under 
section  408(a)(9)  of  the  Act  and  these 
proposed  regulations,  a  State  may  be 
audited  on  one,  some  or  all  of  the 
requirements  and  may  be  assessed  a 
penalty,  if  it  is  foimd  not  to  comply 
with  one  or  more  IV-D  requirements. 
Assessment  of  a  penalty  could  be  based, 
therefore,  on  a  targeted  audit  of  specific 
IV-D  requirements.  Specifically,  for  the 
purposes  of  a  determination  under 
§  305.61(a)(l)(iii),  in  order  to  be 
determined  in  substantial  compliance 
with  one  or  more  of  the  IV-D 
requirements  as  a  result  of  an  audit 
conducted  imder  §  305.60,  a  State 
would  be  required  to  meet  the  specific 
IV-D  State  plan  requirement  or 
requirements  that  was  audited.  The  IV- 
D  requirements  subject  to  audit  are 
contained  in  part  302  of  this  chapter, 
and  are  measured  as  described  in  the 
following  paragraphs. 

Under  proposed  paragraph  (a),  the 
State  would  have  to  meet  all  the 
requirements  under  any  of  the  following 
areas  being  audited: 

Statewide  operations,  §  302.10; 
Reports  and  maintenance  of  records, 

§  302.15(a); 
Separation  of  cash  handling  and  accounting 

functions,  §  302.20;  and 
Notice  of  collection  of  assigned  support, 

§302.54. 

These  areas  are  identical  to  those- in 
former  §  305.20,  which  measured 
management  and  accountability  of  the 
program. 

Lmder  proposed  paragraph  (b),  the 
State  would  be  required  to  meet  the 
requirements  tmder  the  following  areas 
in  at  least  90  percent  of  the  cases 
reviewed  for  each  criterion  being 
audited,  consistent  with  the 
requirement  used  imder  the  former 
§  305.20: 

Establishment  of  cases,  §  303.2(a);  and 
Case  closure  criteria,  §303.11. 

We  believe  these  criteria  should 
continue  to  be  met  in  90  percent  of 
cases  reviewed  because  of  their  critical 
nature.  They  are  intended  to  ensiu«  that 
cases  are  opened  and  closed 
appropriately. 

Under  proposed  paragraph  (c).  States 
would  be  held  to  the  same  lest  they 
have  been  held  to  under  former  audit 
and  penalty  requirements  in  place  and 


used  since  the  early  to  mid-1990s. 
Under  the  proposed  paragraph,  the  State 
would  be  required  to  meet  the  following 
areas  in  at  least  75  percent  of  the  cases 
reviewed  for  each  area  being  audited: 

(1)  Collection  and  distribution  of 
support  payments,  including:  collection 
and  distribution  of  support  payments  by 
the  IV-D  agency  under  §  302.32(b); 
distribution  of  support  collections 
under  §  302.51;  and  distribution  of 
support  collected  in  title  IV-E  foster 
care  maintenance  cases  under  §  302.52; 

(2)  Establishment  of  paternity  and 
support  orders,  including:  establishment 
of  a  case  under  §  303.2(b):  services  to 
individuals  not  receiving  TANF  or  title 
rV-E  foster  care  assistance,  under 

§  302.33(a)  (1)  through  (4);  provision  of 
services  in  interstate  IV-D  cases  imder 
§  303.7(a),  (b)  and  (c)(1)  through  (6)  and 
(8)  through  (10);  location  of  non- 
custodial parents  imder  §  303.3; 
establishment  of  paternity  under 
§  303.5(a)  and  (f);  guidelines  for  setting 
child  support  awards  under  §  302.56; 
and  establishment  of  support 
obligations  under  §  303.4(d),  (e)  and  (f); 

(3)  Enforcement  of  support 
obligations,  including,  in  all  appropriate 
cases:  establishment  of  a  case  under 

§  303.2(b);  services  to  individuals  not 
receiving  TANF  or  title  IV-E  foster  care 
assistance,  under  §  302.33(a)  (1)  through 
(4);  provision  of  services  in  interstate 
IV-D  cases  under  §  303.7(a),  (b)  and 
(c)(1)  through  (6)  and  (8)  through  (10); 
location  of  non-custodial  parents  under 
§  303.3;  enforcement  of  support 
obligations  under  §  303.6  and  State  laws 
enacted  in  accordance  with  section  466 
of  the  Act,  including  submitting  once  a 
year  all  appropriate  cases  in  accordance 
with  §  303.6(c)(3)  to  State  and  Federal 
income  tax  refund  offset;  and  wage 
withholding  under  §  303.100.  In  cases  in 
which  wage  withholding  cannot  be 
implemented  or  is  not  available  and  the 
non-custodial  parent  has  been  located. 
States  must  use  or  attempt  to  use  at  least 
one  enforcement  technique  available 
under  State  law  in  addition  to  Federd 
and  State  tax  refund  offset,  in 
accordance  with  State  laws  and 
procedures  and  applicable  State 
guidelines  developed  under  §  302.70(b) 
of  this  chapter; 

(4)  Review  and  adjustment  of  child 
support  orders,  including:  establishment 
of  a  case  under  §  303.2(b);  services  to 
individuals  not  receiving  TANF  or  title 
rV-E  foster  care  assistance,  under 

§  302.33(a)  (1)  through  (4);  provision  of 
services  in  interstate  IV-D  cases  under 
§  303.7(a),  (b)  and  (c)(1)  through  (6)  and 
(8)  through  (10);  location  of  non- 
custodial parents  under  §  303.3; 
guidelines  for  setting  child  support 
awards  under  §  302.56;  and  review  and 


adjustment  of  support  obligations  under 
§  303.8; 

(5)  Medical  support,  including: 
establishment  of  a  case  under  §  303.2(b); 
services  to  individuals  not  receiving 
TANF  or  title  IV-E  foster  care 
assistance,  under  §  302.33(a)  (1)  through 
(4);  provision  of  services  in  interstate 
IV-D  cases  under  §  303.7(a).  (b)  and 
(c)(1)  through  (6)  and  (8)  through  (10); 
location  of  non-custodial  parents  under 
§  303.3;  securing  medical  support 
information  under  §  303.30;  and 
securing  and  enforcing  medical  support 
obligations  under  §  303.31;  and. 

(6j  Disbursement  of  support  payments 
in  accordance  with  the  timefiames  in 
section  454B  of  the  Act  or  the  regulation 
at  §302.32. 

Except  for  the  last  requirement  for 
disbursement  of  support  collected 
within  the  timeframe  set  forth  in 
requirements  for  a  State  Disbursement 
Unit  in  section  454B  of  the  Act,'the 
provisions  are  taken  from  the  former 
§  305.20.  We  have  proposed  to  use  those 
standards  because  we  still  consider 
them  to  represent  the  critical  aspects  of 
IV-D  program  requirements  and  believe 
they  are  essential  to  any  determination 
of  substantial  compliance  with  any  of 
the  requirements  being  audited  for  that 
purpose.  The  subparagraphs,  as  written, 
are  broad  and  are  intended  to 
incorporate  revised  provisions  of  title 
IV-D  of  the  Act,  such  as  any  changes  in 
distribution,  additional  enforcement 
techniques,  revised  review  and 
adjustment  procedures  and  evolving 
medical  support  expectations  that  are 
indicated  in  the  statute  or  regulations. 
We  do  not  believe  it  is  necessary  to 
include  an  explicit  reference  to  each 
and  every  aspect  of  the  program. 

The  timeframe  for  disbursement  of 
support  collections  by  the  State 
Disbursement  Unit  under  section  454B 
of  the  Act  is  included  because  it  is  one 
of  the  essential  case  processing 
timeframes  added  by  PRWORA.  Other 
explicit  requirements  of  PRWORA  are 
included  by  reference  to  laws  enacted 
under  section  466  of  the  Act  and  still 
others,  for  example,  the  State  Directory 
of  New  Hires  and  other  new  locate 
sources,  will  be  evaluated  as  part  of  the 
State's  automated  system  certification. 

It  is  not  our  intention  to  include  every 
aspect  of  fV-D  case  processing  or  every 
State  responsibility  under  this 
definition  of  substantial  compliance. 
There  are  a  number  of  means  of  carrying 
out  Federal  oversight  responsibilities 
and  ensuring  State  accountability  and 
provision  of  services  to  those  in  need  of 
them  without  including  every  IV-D 
requirement  under  this  definition.  We 
intend  to  use  the  Secretary's  discretion 
to  conduct  process  audits  only  in 
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egregious  situations.  Other  processes, 
including  penalties  for  failure  to  meet 
performance  standards,  Federal  audits 
to  ensure  appropriate  financial 
management  of  program  funds  and 
general  Federal  review  and  oversight  of 
State  programs,  together  with  State  self- 
reviews  and  the  availability  of 
administrative  review  procedvues  for 
recipients  of  FV-D  services,  should  work 
together  to  ensure  successful  IV-D 
programs. 

As  with  the  former  audit  process 
which  recognized  that  citing  States  for 
each  failiire  to  meet  a  specific  timeframe 
could  remove  a  State's  motivation  to 
move  forward  in  such  a  case,  we 
propose  to  adopt  the  provisions  from 
former  §  305.20  under  which  States  can 
receive  credit  for  a  case  being  reviewed 
if  they  accomplish  the  necessary  action 
within  the  audit  period,  despite  having 
missed  an  interim  timeframe.  We 
remain  committed  to  this  concept  in 
these  proposed  regulations  and  have 
incorporated  it  into  proposed  paragraph 
(d). 

Finally,  as  under  the  former  audit 
standards  in  §  305.20,  proposed 
paragraph  (e)  would  require  a  State  to 
meet  the  requirements  for  expedited 
processes  imder  §  303.101(b)(2)  (i)  and 
(iii),  and  (e). 

Under  the  new  penalty  standards  in 
section  409(a)(8)  and  the  new  audit 
responsibilities  under  section  452(a)(4) 
of  the  Act,  the  Federal  audit  and 
subsequent  penalty  can  cover  simply 
one,  or  a  number  of  IV-D  requirements. 
Using  the  definition  of  substantial 
compliance  proposed  above.  Federal 
auditors.  States  and  other  interested 
parties  would  be  aware  of  the  expected 
level  of  State  performance  with  respect 
to  any  particular  requirement  being 
audited. 

Section  305.64    Audit  procedures  and 
State  comments 

This  proposed  section  would  adopt 
the  same  procedures  as  were  in  effect 
imder  former  §  305.12.  Under  proposed 
paragraph  (a),  prior  to  the  start  of  the 
actual  audit.  Federal  auditors  would 
hold  an  audit  entrance  conference  with 
the  State  IV-D  agency.  At  that 
conference,  the  auditors  would  explain 
how  the  audit  will  be  performed  and 
make  any  necessary  arrangements. 

Under  proposed  paragraph  (b),  at  the 
conclusion  of  audit  fieldwork.  Federal 
auditors  would  afford  the  State  FV-D 
agency  an  opportunity  to  have  an  audit 
exit  conference  at  which  time 
preliminary  audit  findings  would  be 
discussed  and  the  State  IV-D  agency 
may  present  any  additional  matter  it 
believes  should  be  considered  in  the 
audit  findings. 


Under  proposed  paragraph  (c),  after 
the  exit  conference,  Federal  auditors 
would  prepare  and  send  to  the  State  IV- 
D  agency,  a  copy  of  an  interim  report  on 
the  results  of  the  audit.  Within  45  days 
from  the  date  the  report  was  sent  by 
certified  mail,  the  State  IV-D  agency 
would  be  able  to  submit  written 
comments  on  any  part  of  the  report  that 
the  State  IV-D  agency  believes  is  in 
error.  The  auditors  would  note  such 
comments  and  incorporate  any  response 
into  the  final  audit  report. 


Section  305.65 
audit 


State  cooperation  in 


Also  consistent  with  historic  State 
responsibilities  with  respect  to  Federal 
audits,  we  propose  to  incorporate 
former  §  305.13  and  require  that  each 
State  make  available  to  the  Federal 
Auditors  such  records  or  other 
supporting  dociunentation  (electronic 
and  manual)  as  the  audit  staff  may 
request,  including  records  to  support 
the  data  as  submitted  on  the  Federal 
statistical  and  financial  reports  that  will 
be  used  to  calculate  the  State's 
performance.  We  have  included  specific 
reference  to  the  data  States  must  submit 
because  it  is  essential  to  the  auditors' 
work.  States  would  also  be  required  to 
make  available  personnel  associated 
with  the  State's  IV-D  program  to 
provide  information  that  the  audit  staff 
may  find  necessary  in  order  to  conduct 
or  complete  the  audit. 

We  also  propose  to  require,  under 
paragraph  (b),  that  States  provide 
evidence  to  OCSE  that  their  data  are 
complete  emd  reliable.  This  ensures  the 
responsibility  for  maintaining  and 
providing  reliable  data  is  the  State's 
responsibility. 

As  was  the  case  under  former  audit 
regulations  at  §  305.13,  we  propose  in 
paragraph  (c),  that  failiue  to  comply 
with  the  requirements  of  this  section 
with  respect  to  audits  conducted  under 
proposed  §  305.64  may  necessitate  a 
finding  that  the  State  has  failed  to 
comply  with  the  particular  criteria  being 
audited.  State  cooperation  with  the 
audit  is  essential  to  assess  performance. 

§  305.66    Notice,  corrective  action  year, 
and  imposition  of  penalty  for  failure  to 
meet  requirements 

Proposed  §  305.66  addresses  notice  to 
the  State  of  any  deficiency  or 
deficiencies  identified.  Similar  to  the 
notice  aspects  of  the  former  audit 
process  at  former  §  305.99,  the  proposed 
paragraph  (a)  would  require  that,  if  the 
Secretary,  on  the  basis  of  the  results  of 
an  audit  or  review,  finds  a  State  to  be 
subject  to  a  penalty,  OCSE  would  notify 
the  State  in  writing  of  such  finding. 


Under  proposed  paragiraph  (b),  the 
notice  would: 

(1)  Explain  the  deficiency  or 
deficiencies  which  result  in  the  State 
being  subject  to  a  penalty,  indicate  the 
amount  of  the  potential  penalty,  and 
give  reasons  for  the  Secretary's  finding; 
and 

(2)  Specify  that  the  penalty  would  be 
assessed  if  the  State  fails  to  correct  the 
deficiency  or  deficiencies  cited  in  the 
notice  during  the  subsequent  fiscal  year, 
referred  to  as  the  "corrective  action" 
year. 

As  discussed  earlier  in  the  preamble, 
the  imposition  of  a  penalty  is  subject  to 
certain  limitations,  appeals  and 
replacement  of  funds  requirements 
specified  in  sections  409  and  410  of  the 
Act.  We  incorporate  those  statutory 
requirements  in  paragraph  (b)(2)  by 
cross  reference  to  the  specific  TANF 
regulatory  provisions  in  45  CFR  Part  262 
that  implement  those  requirements. 

Under  proposed  paragraph  (c),  the 
penalty  would  be  assessed  if  the 
Secretary  determines  that  the  State  has 
not  corrected  the  deficiency  or 
deficiencies  cited  in  the  notice  by  the 
end  of  the  corrective  action  year.  This 
determination  would  be  made  as  of  the 
first  full  three-month  period  beginning 
after  the  end  of  corrective  action  year. 

We  propose,  as  supported  by  the 
language  of  section  409(a)(8)  of  the  Act, 
tmder  paragraph  (d),  that  only  one 
corrective  action  period  be  provided  to 
a  State  in  relation  to  a  given  deficiency 
when  consecutive  findings  of 
noncompliance  are  made  on  that 
deficiency.  In  the  case  of  a  State  in 
which  the  penalty  is  accessed  and 
which  failed  to  correct  the  deficiency  or 
deficiencies  cited  in  the  notice  by  the 
end  of  the  corrective  action  year,  the 
penalty  would  be  applied  for  any 
quarter  that  ends  after  the  end  of  the 
corrective  action  year  and  until  the  first 
quarter  throughout  which  the  State  is 
determined  to  have  corrected  the 
deficiency  or  deficiencies  cited  in  the 
notice. 

Under  proposed  paragraph  (e),  a 
consecutive  finding  would  occur  only 
when  the  State  does  not  meet  or  achieve 
substantial  compliance  with  the  same 
criterion  or  criteria  cited  in  the  notice. 

VI.  Regulatory  Flexibility  Analysis 

The  Secretary  certifies,  under  5  U.S.C. 
605(b),  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354),  that  these  proposed 
regulations  will  not  result  in  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  primary 
impact  is  on  State  governments.  State 
governments  are  not  considered  small 
entities  under  the  Act. 
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Vn.  Executive  Order  12866 

Executive  Order  12866  requires  that 
regulations  be  reviewed  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  proposed  rule  is  consistent 
with  these  priorities  and  principles.  The 
proposed  rule  implements  the  statutory 
provisions  by  specifying  the 
performance-based  incentive  and 
penalty  systems. 

Vm.  Unfunded  Mandates  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(Unfunded  Mandates  Act)  requires  that 
a  covered  agency  prepare  a  budgetary 
impact  statement  before  promulgating  a 
rule  that  includes  any  Federal  mandate 
that  may  result  in  the  expenditure  by 
State,  local,  and  Tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 

If  a  covered  agency  must  prepare  a 
budgetary  impact  statement,  section  205 
further  requires  that  it  select  the  most 
cost-effective  and  least  biu-densome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with  the 
statutory  requirements.  In  addition, 
section  203  requires  a  plan  for 
informing  and  advising  any  small 
government  that  may  be  significantly  or 
imiquely  impacted  by  the  proposed 
rule. 

We  have  determined  that  the 
proposed  rules  will  not  result  in  the 
expendituire  by  State,  local,  and  Tribtd 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  $100 
million  in  any  one  year.  Accordingly, 
we  have  not  prepared  a  budgetary 
impact  statement,  specifically  addressed 
the  regulatory  alternatives  considered, 
or  prepared  a  plan  for  informing  and 
advising  any  significantly  or  imiquely 
impacted  small  government. 

IX.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995,  Public  Law  104-13,  all 
Departments  are  required  to  submit  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  any 
reporting  or  recordkeeping  requirements 
inherent  in  a  proposed  or  final  rule.  The 
reports  necessary  to  implement  this 
proposed  rule  have  received  ONffl 
approvals.  They  are  the  OCSE-157, 
OMB  No.  0970-0177;  the  OCSE-34A, 
OMB  No.  0970-0181;  and  the  OCSE- 
396A,  OMB  No.  0970-0181.  This 
proposed  rule  requires  no  other 
reporting  or  recordkeeping 
requirements. 


X.  Congressional  Review 

This  proposed  rule  is  not  a  major  rule* 
as  defined  in  5  U.S.C,  Chapter  8. 

XI.  Assessment  of  Federal  Regulations 
and  Policies  on  Families 

Section  654  of  the  Treasiuy  and 
General  Government  Appropriations 
Act  of  1999  requires  Federal  agencies  to 
determine  whether  a  proposed  policy  or 
regulation  may  affect  family  well-being. 
If  the  agency's  conclusion  is  affirmative, 
then  the  agency  must  prepare  an  impact 
assessment  addressing  seven  criteria 
specified  in  the  law.  These  proposed 
regulations  will  not  have  an  impact  on 
femily  well-being  as  defined  in  the 
legislation. 

List  of  Subjects 

45  CFR  Parts  302  and  303 

Child  support.  Grant  programs/social 
programs,  Reporting  and  recordkeeping 
requirements. 

45  CFR  Part  304 

Child  support,  Grant  programs/social 
programs,  Penalties,  Reporting  and 
recordkeeping  requirements, 
Unemployment  compensation. 

45  CFR  Part  305 

Child  support.  Grant  programs/social 
programs,  Accoimting. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  93.563,  Child  Support 
Enforcement  Program) 

Dated:  April  29, 1999. 
Olivia  A.  Golden, 
Assistant  Secretary  for  Children  and  Families. 

Approved:  June  21,  1999. 

Donna  E.  Shalala, 

Secretary.  Department  of  Health  and  Human 
Services. 

For  the  reasons  discussed  above,  we 
propose  to  amend  title  45  CFR  Chapter 
in  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  302— STATE  PLAN 
REQUIREMENTS 

1.  The  authority  citation  for  part  302 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  651  through  658A. 
660,  664.  666,  667,  1302.  1396(a)(25), 
1396B(d)(2),  1396b(o).  1396(p).  1396(k). 

2.  Section  302.55  is  amended  by 
adding  the  words  "and  part  305"  after 
"§304.12". 

PART  303— STANDARDS  FOR 
PROGRAM  OPERATIONS 

3.  The  authority  section  for  Part  303 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  651  through  658.  660, 
663.  664,  667,  1302.  1396a(a)(25), 
1396b(d)(2),  1396b(o).  1396b{p),  and  1396(k). 

4.  A  new  §  303.35  is  added  to  read  as 
follows: 

§303.35      Adminlstrattva  complaint 
procedure. 

(a)  Each  State  must  have  an 
administrative  complaint  procedure  in 
place  to  allow  individuals  the 
opportunity  to  request  a  review  of 
actions  taken,  or  not  taken  when  there 
is  evidence  that  an  action  should  have 
been  taken,  on  a  particular  case.  lu 
addition,  the  State  must  have  a 
procedure  for  reviewing  the  individual's 
complaint  and  resolving  it  where 
appropriate  action  was  not  taken. 

(b)  A  State  need  not  establish  a  formal 
hearing  process  but  must  have  clear 
procedures  in  place  and  available  for 
recipients  of  fV-D  services  to  use  when 
requesting  such  a  review  and  for 
notifying  them  of  the  results  of  the 
review  and  any  actions  taken. 

PART  304— FEDERAL  RNANOAL 
PARTiaPATION 

5.  The  authority  citation  for  part  304 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  651  through  655.  657. 
658,  1302.  1396(a)(25).  1396b(d)(2),  1396b(o), 
1396(p),  and  1396(k). 

6.  Section  304.12  is  amended  by 
adding  new  paragraphs  (d)  and  (e)  to 
read  as  follows: 

f  304.12    Incentive  payments. 

***** 

(d)  This  section  is  in  effect  only 
through  9/30/01. 

(e)  The  amotmts  payable  under  this 
section  will  be  reduced  by  one-third  for 
fiscal  year  2000  and  two-thirds  for  fiscal 
year  2001. 

7.  A  new  part  305  is  added  to  read  as 
follows: 

PART  305— PROGRAM 
PERFORMANCE  MEASURES, 
STANDARDS,  FINANCIAL 
INCENTIVES,  AND  PENALTIES 

Sec. 

305.0  Scope. 

305.1  Definitions. 

305.2  Performance  measures. 

305.31  Amount  of  incentive  payment. 

305.32  Requirements  applicable  to 
calculations. 

305.33  Determination  of  applicable 
percentages  based  on  performance  levels. 

305.34  Payment  of  incentives. 

305.35  Reinvestment. 

305.36  Incentive  phase-in. 

305.40  Penalty  performance  measures  and 

levels. 
305.42  Penalty  phase-in. 
305.60  Types  and  scope  of  Federal  audits. 
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305.61  Penalty  for  failure  to  meet  IV-D 
requirements. 

305.62  Disregard  of  noncompliance  which  is 
of  a  technical  nature. 

305.63  Standards  for  determining  substantial 
compliance  with  IV-D  requirements. 

305.64  Audit  procedures  and  State 
comments. 

305.65  State  cooperation  in  the  audit. 

305.66  Notice,  corrective  action  year,  and 
imposition  of  penalty. 

42  U.S.C.  609(a)(8),  652(a)(4)  and  (g),  658A 
and  1302. 

1305.0  Seop*. 

This  pajt  implements  the  incentive 
system  requirements  as  described  in 
section  458A  (to  be  redesignated  as 
section  458  effective  October  1,  2001)  of 
the  Act  and  the  penalty  provisions  as 
required  in  sections  409(a)(8)  and  452(g) 
of  the  Act.  This  part  also  implements 
Federal  audit  requirements  imder 
sections  409(a)(8)  and  452(a)(4)  of  the 
Act.  Sections  305.0  through  305.2 
contain  general  provisions  applicable  to 
this  part.  Sections  305.31  through 
305.36  of  this  part  describe  the 
incentive  system.  Sections  305.40 
through  305.42  and  §§  305.60  through 
305.66  describe  the  penalty  and  audit 
processes. 

1305.1  Definition*. 

The  definitions  found  in  §  301.1  of 
this  chapter  are  also  applicable  to  this 
part.  In  addition,  for  purposes  of  this 
part: 

(a)  The  term  IV-D  case  means  a  parent 
(mother,  father,  or  putative  father)  who 
is  now  or  eventually  may  be  obligated 
under  law  for  the  support  of  a  child  or 
children  receiving  services  under  the 
title  IV-D  program.  In  coimting  cases  for 
the  purposes  of  this  part.  States  may 
exclude  cases  closed  under  §  303.11  of 
this  chapter  and  cases  over  which  the 
State  has  no  jurisdiction.  Lack  of 
jurisdiction  cases  are  those  in  which  a 
non-custodial  parent  resides  in  the  civil 
jurisdictional  boimdaries  of  another 
country  or  Federally  recognized  Indian 
Tribe  and  no  income  or  assets  of  this 
individual  are  located  or  derived  from 
outside  that  jiuisdiction  and  the  State 
has  no  other  means  through  which  to 
enforce  the  order. 

(b)  The  term  Current  Assistance 
collections  means  collections  received 
and  distributed  on  behalf  of  individuals 
whose  rights  to  support  are  required  to 


be  assigned  to  the  State  under  title  IV- 
A  of  the  Act,  under  title  IV-E  of  the  Act, 
or  imder  title  XIX  of  the  Act.  In 
addition,  a  referral  to  the  State's  IV-D 
agency  must  have  been  made. 

(c)  The  term  Former  Assistance 
collections  means  collections  received 
and  distributed  on  behalf  of  individuals 
whose  rights  to  support  were  formerly 
required  to  be  assigned  to  the  State 
under  title  IV-A  (TANF  or  Aid  to 
Families  with  Dependent  Children, 
AFDC),  title  IV-E  (Foster  Care),  or  title 
XIX  (Medicaid)  of  the  Act. 

(d)  The  term  Never  Assistance/Other 
collections  means  all  other  collections 
received  and  distributed  on  behalf  of 
individuals  who  are  receiving  child 
support  enforcement  services  imder  title 
IV-D  of  the  Act 

(e)  The  term  total  IV-D  administrative 
costs  means  total  IV-D  administrative 
expenditures  claimed  by  a  State  in  a 
specified  fiscal  year  adjusted  in 
accordance  with  §  305.32  of  this  part. 

(f)  Tlie  term  Consumer  Price  Index  or 
CPI  means  the  last  Consumer  Price 
Index  for  all-urban  consumers 
published  by  the  Department  of  Labor. 
The  CPI  for  a  fiscal  year  is  the  average 
of  the  Consumer  Price  Index  for  the  12- 
month  period  ending  on  September  30 
of  the  fiscal  year. 

(g)  The  term  State  incentive  payment 
share  for  a  fiscal  year  means  the 
incentive  base  amoimt  for  the  State  for 
the  fiscal  year  divided  by  the  sum  of  the 
incentive  base  amoimts  for  all  of  the 
States  for  the  fiscal  year. 

(h)  The  term  incentive  base  amount 
for  a  fiscal  year  means  the  sum  of  the 
State's  performance  level  percentages 
(detennined  in  accordance  with 
§  305.33  of  this  part)  multiplied  by  the 
State's  corresponding  maximmn 
incentive  base  on  each  of  the  following 
measures: 

(1)  The  paternity  establishment 
performance  level; 

(2)  The  support  order  performance 
level; 

(3)  The  current  collections 
performance  level; 

(4)  The  arrears  collections 
performance  level;  and 

(5)  The  cost-effectiveness  performance 
level. 

(i)  The  term  reliable  data  means  the 
most  recent  data  available  which  are 
found  by  the  Secretary  to  be  reliable  and 


is  a  state  that -exists  when  data  are 
sufficiently  complete  and  error  free  to 
be  convincing  for  their  purpose  and 
context.  This  is  with  the  recognition 
that  data  may  contain  errors  as  long  as 
they  are  not  of  a  magnitude  that  would 
cause  a  reasonable  person,  aware  of  the 
errors,  to  doubt  a  finding  or  conclusion 
based  on  the  data. 

(j)  The  term  complete  data  means  all 
reporting  elements  from  OCSE  OMB 
approved  reporting  forms,  necessary  to 
compute  a  State's  performance  levels, 
incentive  base  amoimt,  and  maximum 
incentive  base  amount,  have  been 
provided. 

{305.2    Performance  measures. 

(a)  The  child  support  incentive 
system  measures  State  performance 
levels  in  five  program  areas:  paternity 
establishment;  support  order 
establishment;  current  collections; 
arrearage  collections;  and  cost- 
effectiveness.  The  penalty  system 
measures  State  performance  in  three  of 
these  areas:  paternity  establishment; 
establishment  of  support  orders;  and 
current  collections. 

(1)  Paternity  establishment 
perfommnce  level.  States  have  the 
choice  of  being  evaluated  on  one  of  the 
following  two  measures  for  their 
paternity  establishment  percentage 
(commonly  known  as  the  PEP).  "The 
count  of  children  shall  not  include  any 
child  who  is  a  dependent  by  reason  of 
the  death  of  a  parent  (unless  paternity 
is  established  for  that  child).  It  shall  also 
not  include  any  child  whose  parent  is 
found  to  have  good  cause  for  refusing  to 
cooperate  with  the  State  agency  in 
establishing  paternity,  or  for  whom  the 
State  agency  determines  it  is  against  the 
best  interest  of  the  child  to  pursue 
paternity  issues. 

(i)  rV-D  paternity  establishment 
percentage  means  the  ratio  that  the  total 
number  of  children  in  the  IV-D  caseload 
in  the  fiscal  year  (or,  at  the  option  of  the 
State,  as  of  the  end  of  the  fiscal  year) 
who  have  been  bom  out-of-wedlock  and 
for  whom  paternity  has  been  established 
or  acknowledged,  bears  to  the  total 
number  of  children  in  the  FV-D  caseload 
as  of  the  end  of  the  preceding  fiscal  year 
who  were  bom  out-of-wedlock.  The 
equation  to  compute  the  measure  is  as 
follows  (expressed  as  a  percent): 


Total  #  of  Children  in  TV-D  Caseload  in  die  Fiscal  Year  or, 

at  the  option  of  the  State,  as  of  the  end  of  the  Fiscal  Year  who  were 

Bom  Out-of -Wedlock  with  Paternity  Established  or  Acknowledged 

Total  #  of  Children  in  IV-D  Caseload  as  of  the  end  of  the  preceding 

Fiscal  Year  who  were  Bom  Out-of -Wedlock 
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(ii)  Statewide  paternity  establishment 
percentage  means  the  ratio  that  the  total 
number  of  minor  children  who  have 
been  bom  out-of-wedlock  and  for  whom 


paternity  has  been  established  or 
acknowledged  during  the  fiscal  year, 
bears  to  the  total  number  of  children 
bom  out-of-wedlock  during  the 


preceding  fiscal  year.  The  equation  to 
compute  the  measure  is  as  follows 
(expressed  as  a  percent): 


Total  #  of  Minor  Children  who  have  been  Bom  Out -of- Wedlock  and  for 
Whom  Paternity  has  been  Established  or  Acknowledged  During  the  Fiscal  Year 

Total  #  of  Children  Bom  Out -of -Wedlock  During  the  Preceding  Fiscal  Year 


(2)  Support  order  establishment 
performance  level.  This  measiue 
requires  a  determination  of  whether  or 
not  there  is  a  support  order  for  each 


case.  These  support  orders  include  all 
types  of  legally  enforceable  orders,  such 
as  coiut,  default,  and  administrative.    . 
Since  the  measiu-e  is  a  case  count  at  a 


point-in-time,  modifications  to  an  order 
do  not  affect  the  count.  The  equation  to 
compute  the  measure  is  as  follows 
(expressed  as  a  percent): 


Number  of  FV-D  Cases  with  Support  Orders  During  the  Fiscal  Year 
Total  Number  of  FV-D  Cases  During  the  Fiscal  Year 


(3)  Current  collections  performance 
level.  Current  support  is  money  applied 
to  current  support  obligations  and  does 
not  include  pa)mient  plans  for  pa3rment 


towards  arrears.  If  included,  voluntary 
collections  must  be  included  in  both  the 
numerator  and  the  denominator.  This 
meastue  is  computed  monthly  and  the 


total  of  all  months  is  reported  at  the  end 
of  the  year.  The  equation  to  compute  the 
measure  is  as  follows  (expressed  as  a 
percent): 


Total  Dollars  Collected  for  Current  Support  in  IV-D  Cases 
Total  Dollars  Owed  for  Current  Support  in  IV-D  Cases 


(4)  Arrearage  collection  performance 
level.  This  measure  includes  those  cases 
where  all  of  the  past-due  support  was 
disbursed  to  the  femily,  or  retained  by 
the  State  because  all  the  support  was 


assigned  to  the  State.  If  some  of  the  past- 
due  support  was  assigned  to  the  State 
and  some  was  to  be  disbiu'sed  to  the 
family,  only  those  cases  where  some  of 
the  support  actually  went  to  the  family 


can  be  included.  The  equation  to 
compute  the  measure  is  as  follows 
(expressed  as  a  percent): 


Total  number  of  eligible  FV-D  cases  paying  toward  arrears 
Total  number  of  FV-D  cases  with  arrears  due 


(5)  Cost-effectiveness  performance 
level.  Interstate  incoming  and  outgoing 
distributed  collections  will  be  included 
for  both  the  initiating  and  the 
responding  State  in  this  measure.  The 
equation  to  compute  this  measure  is  as 
follows  (expressed  as  a  ratio): 

Total  FV-D  Dollars  Collected 
Total  FV-D  Dollars  Expended 

(b)  For  incentive  purposes,  the 
measures  will  be  weighted  in  the 
following  manner.  Each  State  will  earn 
five  scores  based  on  performance  on 
each  of  the  five  measures.  Each  of  the 
first  three  measures  (paternity 
establishment,  order  establishment,  and 
current  collections)  earn  100  percent  of 
the  collections  base  as  defined  in 
§  305.31(e)  of  this  part.  The  last  two 
measures  (collections  on  arrears  and 
cost-effectiveness)  earn  a  maximiun  of 
0.75  percent  of  the  collections  base  as 
defined  in  §  305.31(e)  of  this  part. 


§  305^1    Amount  of  incentive  payment 

(a)  The  incentive  payment  for  a  State 
for  a  fiscal  year  is  equal  to  the  incentive 
payment  pool  for  the  fiscal  year, 
multiplied  by  the  State  incentive 
payment  share  for  the  fiscal  year. 

(b)  The  incentive  payment  pool  is: 

(1)  $422,000,000  for  fiscal  year  2000; 

(2)  $429,000,000  for  fiscal  year  2001; 

(3)  $450,000,000  for  fiscal  year  2002; 

(4)  $461,000,000  for  fiscal  year  2003; 

(5)  $454,000,000  for  fiscal  year  2004; 

(6)  $446,000,000  for  fiscal  year  2005; 

(7)  $458,000,000  for  fiscal  year  2006; 

(8)  $471,000,000  for  fiscal  year  2007; 

(9)  $483,000,000  for  fiscal  year  2008; 
and 

(10)  For  any  succeeding  fiscal  year, 
the  amount  of  the  incentive  payment 
pool  for  the  fiscal  year  that  precedes 
such  succeeding  fiscal  year  multiplied 
by  the  percentage  (if  any)  by  which  the 
CPI  for  such  preceding  fiscal  year 
exceeds  the  CPI  for  the  second 
preceding  fiscal  year.  In  other  words,  for 
each  fiscal  year  following  fiscal  year 


2008,  the  incentive  payment  pool  will 
be  multiplied  by  the  percentage  increase 
in  the  CPI  between  the  two  preceding 
years.  For  example,  if  the  CPI  increases 
by  1  percent  between  fiscal  years  2007 
and  2008,  then  the  incentive  pool  for 
fiscal  year  2009  would  be  a  1  percent 
increase  over  the  $483,000,000 
incentive  payment  pool  for  fiscal  year 
2008,  or  $487,830,000. 

(c)  The  State  incentive  payment  share 
for  a  fiscal  year  is  the  incentive  base 
amoimt  for  the  State  for  the  fiscal  year 
divided  by  the  sum  of  the  incentive  base 
amoimts  for  all  of  the  States  for  the 
fiscal  year. 

(d)  A  State's  maximum  incentive  base 
amoimt  for  a  fiscal  year  is  the  State's 
collections  base  for  the  fiscal  year  for 
the  paternity  establishment,  support 
order,  and  current  collections 
performance  measures  and  75  percent  of 
the  State's  collections  base  for  the  fiscal 
year  for  the  arrearage  collections  and 
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cost-effectiveness  performance 
measures. 

(e)  A  State's  maximimi  incentive  base 
amount  for  a  State  for  a  fiscal  year  is 
zero,  unless  a  Federal  audit  performed 
under  §  305.60  of  this  part  determines 
that  the  data  which  the  State  submitted 
for  the  fiscal  year  and  which  are  used 
to  determine  the  performance  level 
involved  are  complete  and  reliable. 

(f)  A  State's  collections  base  for  a 
fiscal  year  is  equal  to:  2  times  the  sum 
of  the  total  amount  of  support  collected 
for  Current  Assistance  cases  plus  two 
times  the  total  amount  of  support 
collected  in  Former  Assistance  cases, 
plus  the  total  amount  of  support 
collected  in  Never  Assistance/other 
cases  during  the  fiscal  year,  that  is: 
2(Current  Assistance  collections  + 

Former  Assistance  collections)  +  all 
other  collections. 

1 30S^    RcqulrwTMnts  applicable  to 
ealcutations. 

In  calculating  the  amount  of  incentive 
payments  or  penalties,  the  following 
conditions  apply: 

(a)  Each  measiu«  is  based  on  data 
submitted  for  the  Federal  fiscal  year. 
The  Federal  fiscal  year  runs  from 
October  1st  of  one  year  through 
September  30th  of  the  following  year. 

(b)  Only  those  Current  Assistance, 
Former  Assistance  and  Never 
Assistance/other  collections  disbursed 
and  those  expenditures  claimed  by  the 


State  in  the  fiscal  year  will  be  used  to 
determine  the  incentive  payment 
payable  for  that  fiscal  year; 

(c)  Support  collected  by  one  State  at 
the  request  of  another  State  will  be 
treated  as  having  been  collected  in  fuU 
by  each  State; 

(d)  Amounts  expended  by  the  State  in 
carrying  out  a  special  project  under 
section  455(e)  of  the  Act  will  be 
excluded  trova  the  State's  total  IV-D 
administrative  costs  in  computing 
incentive  payments; 

(e)  Fees  paid  by  individuals, 
recovered  costs,  and  program  income 
such  as  interest  earned  on  collections 
will  be  deducted  from  total  IV-D 
administrative  costs;  and 

(f)  States  must  submit  data  used  to 
determine  incentives  and  penalties 
following  instructions  and  formats  as 
required  by  HHS  on  Office  of 
Management  and  Budget  (0MB) 
approved  reporting  instruments.  If  not 
submitted  within  the  timeframes 
specified  in  the  instructions  to  the  0MB 
approved  reporting  instruments,  we 
may  consider  the  data  to  be  incomplete. 

S  305.33    Datormination  of  applicable 
percentages  based  on  perfonnance  levels. 

(a)  A  State's  paternity  establishment 
performance  level  for  a  fiscal  year  is,  at 
the  option  of  the  State,  the  IV-D 
paternity  establishment  percentage  or 
the  Statewide  paternity  establishment 
percentage  determined  under  §  305.2  of 

Table  1  to  Part  305 


this  part.  The  applicable  percentage  for 
each  level  of  a  State's  paternity 
establishment  performance  can  be  foimd 
in  table  1  of  this  part,  except  as 
provided  in  paragraph  (b)  of  this 
section. 

(b)  If  the  State's  paternity 
establishment  performance  level  for  a 
fiscal  year  is  less  than  50  percent,  but 
exceeds  its  paternity  establishment 
performance  level  for  the  immediately 
preceding  fiscal  year  by  at  least  10 
percentage  points,  then  the  State's 
applicable  percentage  for  the  paternity 
establishment  performance  level  is  50 
percent. 

(c)  A  State's  support  order 
establishment  performance  level  for  a 
fiscal  year  is  the  percentage  of  the  total 
number  of  cases  where  there  is  a 
support  order  determined  under 

§§  305.2  and  305.32  of  this  part.  The 
applicable  percentage  for  each  level  of 
a  State's  support  order  establishment 
performance  can  be  foimd  in  table  1  of 
this  part,  except  as  provided  in 
paragraph  (d)  of  this  section. 

(d)  If  the  State's  support  order 
establishment  performance  level  for  a 
fiscal  year  is  less  than  50  percent,  but 
exceeds  the  State's  support  order 
establishment  performance  level  for  the 
immediately  preceding  fiscal  year  by  at 
least  5  percentage  points,  then  the 
State's  applicable  percentage  is  50 
percent. 


[Use  this  table  to  determine  the  applicable  percentage  levels  for  the  paternity  establishment  and  support  order  estat>lishment  perfonnance 

measures.} 


If  the  paternity  establishment  or  support  order  establishment  performance  level  is: 

At  least: 
(percent) 

But  less 

than: 
(percent) 

The  applica- 
ble percent- 
age is: 

At  least: 
(percent) 

But  less 

than: 
(percent) 

The  applica- 
ble percent- 
age is: 

80 

100 
98 
96 
94 
92 
90 
88 
86 
84 
82 
80 
79 
78 
77 
76 
75 

64 
63 
62 
61 
60 
58 
58 
57 
56 
55 
54 
53 
52 
51 
50 
0 

65 
64 
63 
62 
61 
60 
59 
58 
57 
56 
56 
54 
53 
52 
51 
50 

74 

79 

80 
79 
78 
77 
76 
75 
74 
73 
72 
71 
70 
69 
68 
67 
66 

73 

•  O  ■ ■■•••••••••■■••■•«•••■■•■■■•••■••••■■•••«•*•••■•••••••«■■•••••■•■••••■(«( ■••••■■■••>•■•••■■•«•■•■•••••■••■■• 

72 
71 

76 

70 

75 

69 

74 

68 

73 „ 

67 

72 

71 

66 

65 

70 , ,. 

64 

63 

68 „.. 

62 

67 , „.. 

61 

66 A 

60 

65 

0 

(e)  A  State's  current  collections 
performance  level  for  a  fiscal  year 
would  be  equal  to  the  total  amoimt  of 
current  support  collected  during  the 
fiscal  year  divided  by  the  total  amoimt 


of  current  support  owed  during  the 
fiscal  year  in  all  IV-D  cases,  determined 
imder  §  305.32  of  this  part.  The 
applicable  percentage  with  respect  to  a 
State's  current  collections  performance 


level  can  be  found  in  table  2  of  this  part, 
except  as  provided  in  para^aph  (f)  of 
this  section. 

(f)  If  the  State's  current  collections 
performance  level  for  a  fiscal  year  is  less 
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than  40  percent  but  exceeds  the  current 
collections  performance  level  of  the 
State  for  the  immediately  preceding 
fiscal  year  by  at  least  5  percentage 
points,  then  the  State's  applicable 
percentage  is  50  percent. 

(g)  A  State's  arrearage  collections 
performance  level  for  a  fiscal  year  is 
equal  to  the  total  number  of  IV-D  cases 
in  which  payments  of  past-due  child 


support  were  received  and  distributed 
diuing  the  fiscal  year,  divided  by  the 
total  number  of  IV-D  cases  in  which 
there  was  past-due  child  support  owed, 
as  determined  under  §  305.32  of  this 
part.  The  applicable  percentage  with 
respect  to  a  State's  arrearage  collections 
performance  level  can  be  found  in  table 
2  of  this  part,  except  as  provided  in 
paragraph  (h)  of  this  section. 


(h)  If  the  State's  arrearage  collections 
performance  level  for  a  fiscal  year  is  less 
than  40  percent  but  exceeds  the 
arrearage  collections  performance  level 
for  the  immediately  preceding  fiscal 
year  by  at  least  5  percentage  points,  then 
the  State's  applicable  percentage  is  50 
percent. 


Table  2  to  Part  305 

[Use  this  table  to  determine  the  percentage  levels  for  the  cun-ent  collections  and  an^arage  collections  performance  measures] 
If  the  Current  Collections  or  Arrearage  Collections  Perfomiance  Level  Is: 


At  least: 

But  less  than: 

The  applicable  per- 

At least: 

But  less  than: 

The  applicable  per- 

(percent) 

(percent) 

centage  is: 

(percent) 

(percent) 

centage  is: 

80 
79 

100 
98 

59 
58 

60 
59 

69 

80 

68 

78 

79 

96 

57 

58 

67 

77 

78 

94 

56 

57 

66 

76 

77 

92 

55 

56 

65 

75 

76 

90 

54 

55 

64 

74 

75 

88 

53 

54 

63 

73 

74 

86 

52 

53 

62 

72 

73 

84 

51 

52 

61 

71 

72 

82 

50 

51 

60 

70 

71 

80 

49 

50 

59 

69 

70 

79 

48 

49 

58 

68 

69 

78 

47 

48 

57 

67 

68 

77 

46 

47 

56 

66 

67 

76 

45 

46 

55 

65 

66 

75 

44 

46 

54 

64 

65 

74 

43 

55 

S3 

63 

64 

73 

42 

43 

52 

62 

63 

72 

41 

42 

51 

61 

62 

71 

40 

41 

50 

60 

61 

70 

0 

40 

0 

(i)  A  State's  cost-effectiveness 
performance  level  for  a  fiscal  year  is 
equal  to  the  total  amount  of  FV-D 
support  collected  and  disbursed  or 
retained,  as  applicable  during  the  fiscal 
year,  divided  by  the  total  amount 
expended  diuing  the  fiscal  year,  as 
determined  under  §  305.32  of  this  part. 
The  applicable  percentage  with  respect 
to  a  State's  cost-effectiveness 
performance  level  can  be  found  in  table 
3  of  this  part. 

Table  3  to  Part  305  [Use  this 

TABLE  to  determine  THE  PERCENT- 
AGE LEVEL  FOR  THE  COST-EFFEC- 
TIVENESS PERFORMANCE  MEASURE.] 


If  the  cost-effectiveness  performance  level 

is: 

The  applica- 

At least: 

But  less  than: 

ble 

percentage 

5.00 

100 

4.50 

4.99 

90 

4.00 

4.50 

80 

3.50 

4.00 

70 

3.00 

3.50 

60 

TABLE  3  TO  Part  305  [Use  this 

TABLE  TO  DETERMINE  THE  PERCENT- 
AGE LEVEL  FOR  THE  COST-EFFEC- 
TIVENESS     PERFORMANCE 

MEASURE.] — Continued 
If  the  cost-effectiveness  performance  level  is: 


At  least: 

But  less  than: 

The  applica- 
ble 
percentage 

2.50 
2.00 
0.00 

3.00 
2.50 
2.00 

50 

40 

0 

(j)  The  following  example  shows  how 
an  incentive  payment  would  be 
determined  for  State  A.  Let's  make  the 
following  assumptions  regarding  State  A 
(see  table  A  of  this  paragraph): 

State  A's  paternity  performsmce  level  is  54 
percent,  making  its  applicable  percent  64 
percent  (see  table  1  of  this  part). 

State  A's  order  establishment  performance 
level  is  79  percent,  making  its  applicable 
percent  98  percent  (see  table  1). 

State  A's  current  support  collections 
performance  level  is  41  percent,  making  its 


applicable  percent  51  percent  (see  table  2  of 
this  part). 

State  A's  arrearage  collections  performance 
level  is  40  percent,  making  its  applicable 
percent  50  percent  (see  table  2). 

St  .te  As  cost-effectiveness  ratio  is  3.00. 
making  its  applicable  percent  60  percent  (see 
table  3  of  this  part). 

State  A's  collections  base  is  S50  million 
(determined  by  2  times  the  collections  for 
current  assistance  and  Former  Assistance 
cases,  plus  collections  for  other  cases). 

The  maximum  incentive  base  is: 
$32  million  collections  base  for  paternity 

($50  million  times  .64),  plus 
$49  million  collections  base  for  orders  ($50 

million  times  .98),  plus 
$25.5  million  collections  base  for  current 

collections  ($50  million  times  .51).  plus 
$18.8  miUion  collections  base  for  arrearage 

collections  ($50  million  times  .75  times 

.50)  plus 
$22.5  million  collections  base  for  cost- 
effectiveness  ($50  million  times  .75  times 

.60)  equals 
Resulting  in  a  maximum  incentive  base 

amount  of  $147.8  million  for  State  A. 
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Table  A  to  Paragraph  (j) 


Measure 


State  A's  col- 

State A's 

Applicable 

lection  base 

performance 

percent  based 

Weight 

(in  millions) 

level 

on 

(assumed  to 

(percent) 

performance 

be  $50.0 
million) 

54 

64 

1.00 

$32.0 

79 

96 

1.00 

49.0 

41 

51 

1.00 

25.5 

40 

50 

0.75 

18.8 

* 

60 

0.75 

22.5 

k. 

147.8  million 

Patemity  Establishment „ 

Order  Establishment 

Cun«nt  CoHections  

Arrearage  CoNections  

Cost-Effectiveness „ „ 

State  A's  Maximum  Incentive  Base  Amount 
'$3.00. 


We  must  now  make  some  assumptions 
regarding  the  other  States.  Let's  assume  that 
there  are  only  two  other  States  in  our 
country — and  the  maximum  incentive  base 
amount  is  S82  million  for  State  B  and  $52 


million  for  State  C,  making  the  total 
maximum  incentive  base  amount  $281 .8 
million  for  all  three  States  (See  table  B  of  this 
paragraph). 


We  must  now  determine  what  State  A's 
share  of  the  $281.8  million  is.  It  is  52  percent 
($147.8  divided  by  $281.8). 


Tabie  B  to  Paragraph  (j) 

r 

State 

Maximum  in- 
centive base 
amounts 

State's  share 

of  $281 .6 

mfllton 

Incentive  pay- 
ment pool 
$422  million 
(in  miHions) 

A 

$147.8 
82.0 
52.0 

.52 
.34 
.14 

$219.4 

B 

143.5 

c - 

59.1 

Totals  

281.8 

1.00 

. 

Let  us  assume  the  incentive  payment  pool 
for  the  FY  is  $422  million. 

Since  State  A's  share  is  .52,  this  State  has 
earned  52  percent  of  the  $422  million 
incentive  payment  pool  that  Congress  is 
allowing  or  a  $219.4  ($422  million  times  .52) 
million  incentive  payment  for  this  particular 
fiscal  year.  ~ 

1 306.34    Payment  of  IncentivM. 

(a)  Each  State  must  report  one-foiirth 
of  its  estimated  amiual  incentive 
payment  on  each  of  its  four  quarterly 
collections'  reports  for  a  fiscal  year. 
When  combined  with  the  amounts 
claimed  on  each  of  the  State's  four 
quarterly  expenditiire  reports,  the 
portion  of  the  annual  incentive  payment 
as  reported  each  quarter  will  be 
included  in  the  calculation  of  the  next 
quarterly  grant  awarded  to  the  State 
under  title  IV-D  of  the  Act. 

(b)  Following  the  end  of  each  fiscal 
year,  HHS  will  calculate  the  State's 
annual  incentive  payment,  using  the 
actual  collection  and  expenditure  data 
and  the  performance  data  submitted  by 
the  State  and  other  States  for  that  fiscd 
year.  A  positive  or  negative  grant  will 
then  be  awarded  to  the  State  under  title 
IV-D  of  the  Act  to  reconcile  an  actual 
annual  incentive  payment  that  has  been 
calculated  to  be  greater  or  lesser, 
respectively,  than  the  annual  incentive 


payment  estimated  prior  to  the 
beginning  of  the  fiscal  year. 

(c)  Pajmaent  of  incentives  is 
contingent  on  a  State's  data  being 
determined  complete  and  reliable  by 
Federal  auditors. 

§305.35    Reinvvstmant 

(a)  A  State  must  expend  the  full 
amount  of  incentive  payments  received 
under  this  part  to  supplement,  and  not 
supplant  odier  funds  used  by  the  State 
to  carry  out  IV-D  program  activities;  or 
funds  for  other  activities  approved  by 
the  Secretary  which  may  contribute  to 
improving  the  effectiveness  or  efficiency 
of  the  State's  IV-D  program,  including 
cost-effective  contracts  with  local 
agencies,  whether  or  not  the 
expenditiues  for  the  activity  are  eligible 
for  reimbursement  under  this  part. 

(b)  In  those  States  in  which  incentive 
payments  are  passed  through  to  political 
subdivisions  or  localities,  such 
payments  must  be  used  in  accordance 
with  this  section. 

(c)  State  IV-D  expenditures  may  not 
be  reduced  as  a  result  of  the  receipt  and 
reinvestment  of  incentive  payments. 

(d)  A  base  amoimt  will  be  determined 
by  subtracting  the  amount  of  incentive 
funds  received  by  the  State  IV-D 
program  for  fiscal  year  1998  from  the 


total  amoimt  expended  by  the  State  in 
the  IV-D  program  during  the  same 
period.  Alternatively,  States  have  an 
option  of  using  the  average  amount  of 
the  previous  three  fiscal  years  (1996, 
1997,  and  1998)  as  a  base  amount.'This 
base  amoimt  of  State  spending  must  be 
maintained  in  future  years.  Incentive 
payments  under  this  part  must  be  used 
in  addition  to,  and  not  in  lieu  of,  the 
base  amoimt. 

(e)  For  example:  (1)  State  A  expended 
$15  million  in  FY1998  to  conduct  IV- 
D  activities  and  used  incentive 
payments  received  by  the  State  as 
general  revenues  to  fund  an  assortment 
of  non-IV-D  State  and  local  programs  or 
activities.  If  State  A  receives  incentives, 
it  must  continue  to  expend  at  least  $15 
million  of  its  money  aimually  to 
conduct  IV-D  activities  (not  including 
incentive  money).  In  addition.  State  A 
must  henceforth  expend  any  incentive 
payments  received  pursuant  to  section 
458A  of  the  Act  and  this  part  for  IV-D 
activities,  or  other  activities  approved 
by  the  Secretary.  These  incentive 
pa3nnents  will  be  expended  in  addition 
to,  and  not  in  lieu  of,  the  current  $15 
million  expended; 

(2)  State  B  expended  a  total  of  $20 
million  in  FY  1998  in  its  IV-D  program 
and,  of  the  $20  million,  $5  million    - 


Federal  Register /Vol.  64,  No.  195 /Friday,  October  8,  1999 /Proposed  Rules 


55099 


represented  incentive  funds,  which  the 
State  received  and  reinvested  in  its  IV- 
D  program.  If  State  B  receives  incentive 
payments,  it  must  continue  to  spend  at 
least  $15  million  in  State  money  (not 
including  incentive  money)  annually. 
Incentive  payments  received  by  the 
State  must  continue  to  be  used  in 
addition  to,  and  not  in  lieu  of,  this  $15 
million  base  amount. 

(f)  Requests  for  approval  of  expending 
incentives  on  activities  not  currently 
eligible  for  funding  under  the  IV-D 
program,  but  which  would  benefit  the 
IV-D  program,  must  be  submitted  in 
accordance  with  instructions  issued  by 
the  Commissioner  of  the  Office  of  Child 
Support  Enforcement. 

f  305.36    Incentiv*  phase-in. 

The  incentive  system  imder  this  part 
will  be  phased-in  over  a  three-year 
period  during  which  both  the  old 


system  and  the  new  system  would  be 
used  to  determine  the  amount  a  State 
will  recieve.  For  fiscal  year  2000,  a  State 
will  receive  two-thirds  of  what  it  would 
have  received  imder  the  incentive 
formula  set  forth  in  §  304.12  of  this 
chapter,  and  one-third  of  what  it  would 
receive  under  the  formula  set  forth 
imder  this  part.  In  fiscal  year  2001,  a 
State  will  receive  one-third  of  what  it 
would  have  received  under  the 
incentive  formula  set  forth  imder 
§  304.12  of  this  chapter  and  two-thirds 
of  what  it  would  receive  imder  the 
formula  under  this  part.  In  fiscal  year 
2002,  the  formula  set  forth  under  this 
part  will  be  fully  implemented  and 
would  be  used  to  determine  all 
incentive  amounts. 


§  305.40    Penalty  performance  measures 
and  levels. 

(a)  There  are  three  performance 
measures  for  which  States  must  achieve 
certain  levels  of  performance  in  order  to 
avoid  being  penalized  for  poor 
performance.  These  measures  are  the 
paternity  establishment,  support  order 
establishment,  and  current  collections 
measures  set  forth  in  §  305.2  of  this  part. 
The  levels  the  State  must  meet  are: 

(1)  The  paternity  establishment 
percentage  which  is  required  under 
section  452(g)  of  the  Act  for  penalty 
purposes.  States  have  the  option  of 
using  either  the  IV-D  paternity 
e^ablishment  percentage  or  the 
statewide  paternity  establishment 
percentage  defined  in  §  305.2  of  this 
part.  Table  4  of  this  part  shows  the  level 
of  performance  at  which  a  State  will  be 
subject  to  a  penalty  under  the  paternity 
establishment  measure. 


Table  4  to  Part  305 

[Use  ttiis  table  to  determine  the  level  of  performance  for  the  paternity  establishment  measure  that  will  incur  a  penalty] 
Statutory  Penalty  Performance  Standards  for  Patemi^  Establishment 


PEP 

Increase  re- 
quired over 

previous 
year's  PEP 

(percent) 

Penalty  FOR  FIRST  FAILURE  if  Increase  not  met 

90%  or  more 

None 
2 
3 
4 
5 
6 

No  Penalty. 

75%  to  89%  

1-2%  TANF  Funds. 

50%  to  74% i - 

1-2%  TANF  Funds. 

S^V-  tn  AOnL 

1-2%  TANF  Funds. 

40%  to  44% - -- 

1-2%  TANF  Funds. 

39%  or  less 

"— • — •" • - 

1-2%  TANF  Funds. 

(2)  The  support  order  establishment 
performance  measure  is  set  forth  in 
§  305.2  of  this  part.  For  purposes  of  the 
penalty  with  respect  to  this  measure, 
there  is  a  threshold  of  40  percent,  below 
which  a  State  will  be  penalized  unless 


an  increase  of  5  percent  over  the 
previous  year  is  achieved — which 
would  qualify  it  for  an  incentive. 
Performance  in  the  40  percent  to  49 
percent  range  with  no  significant 
increase  would  not  be  penalized  but 


neither  would  it  qualify  for  an  incentive 
payment.  Table  5  of  this  part  shows  at 
which  level  of  performance  a  State  will 
incur  a  penalty  under  the  child  support 
order  estabUshment  measure. 


Table  5  to  Part  305 

[Use  this  table  to  detennine  the  level  of  performance  for  the  order  establishment  measure  that  will  incur  a  penalty] 


Performarx»  Standards  for  Order  Establishment 


Performance  level 

Increase  over  previous  year 

Incentive/penalty 

50%j>r  more  

no  increase  over  previous  year  required 

Incentive. 

40%  to  49% 

w/5%  increase  over  previous  year ..„.„ 

w/out  5%  ir>crease 

Incentive. 

No  Incentlve/No  Penalty. 

Less  than  40% 

w/5%  increase  over  orevious  vear 

Incentive. 

w/out  S%  increase                        

Penalty  equal  to  1-2%  of  TANF  funds  for  the  first  fail- 
ure, 2-3%  for  second  failure,  and  so  forth,  up  to  a 
maximum  of  5%  of  TANF  funds. 

(3)  The  current  collections 
performance  measure  is  set  forth  in 
§  305.2  of  this  part.  There  is  a  threshold 
of  35  percent  below  which  a  State  will 
be  penalized  unless  an  increase  of  5 
percent  over  the  previous  year  is 


achieved  (that  would  qualify  it  for  an 
incentive).  Performance  in  the  35 
percent  to  40  percent  range  with  no 
significant  increase  would  not  be 
penalized  but  neither  would  it  qualify 
for  an  incentive  payment.  Table  6  of  this 


part  shows  at  which  level  of 
performance  the  State  will  incur  a 
penalty  under  the  current  collections 
measure. 
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Table  6  TO  Part  305 

[Use  this  table  to  determine  the  level  of  performance  for  the  current  collections  measure  that  will  incur  a  penalty] 

Performance  Standards  for  Current  Collections 


Perfomiance  level 

Increase  over  previous  year 

Incentive/penalty 

40%  or  mors  

no  Increase  over  previous  vear  reaulred 

Incentive. 

35%  to  40%  

w/5%  increase  over  previous  year 

w/out5%        

Incentive. 

No  Incentive/No  Penalty. 

Incentive. 

Penalty  equal  to  1-2%  of  TANF  funds  for  the  first  fail- 
ure, 2-3%  for  second  failure,  and  so  forth,  up  to  a 
maximum  of  5%  of  TANF  funds. 

Less  than  35% 

w/5%  increase  over  previous  year 

w/out  5%  increase 

(b)  The  provisions  listed  under 
§  305.32  of  this  part  also  apply  to  the 
penalty  performance  measures. 

S  305.42    Pmalty  ptMM-in. 

States  are  subject  to  the  performance 
penalties  based  on  data  reported  for  FY 
2001.  Data  reported  for  FY  2000  will  be 
used  as  a  base  year  to  determine 
improvements  in  performance  during 
FY  2001.  There  will  be  a  statutory  one- 
year  corrective  action  period  before  any 
penalty  is  assessed.  The  penalties  will 
be  assessed  and  then  suspended  diuing 
the  corrective  action  period. 


}  305.60 

audit*. 


TypM  and  scop*  of  Federal 


(a)  OCSE  will  conduct  audits,  at  least 
once  every  three  years  (or  more 
frequently  if  the  State  fails  to  meet 
performance  standards  and  reliability  of 
data  requirements)  to  assess  the 
completeness,  authenticity,  reliability, 
accuracy  and  security  of  data  and  the 
systems  used  to  process  the  data  in 
calculating  performance  indicators 
under  this  part. 

(b)  OCSE  will  conduct  audits  to 
determine  the  adequacy  of  financial 
management  of  the  State  IV-D  program, 
including  assessments  of: 

(1)  Whether  funds  to  carry  out  the 
State  program  are  being  appropriately 
expended,  and  are  properly  and  fully 
accounted  for;  and 

(2)  Whether  collections  and 
disbursements  of  support  payments  are 
carried  out  correctly  and  are  fiilly 
accounted  for. 

(c)  OCSE  will  conduct  audits  for  such 
other  purposes  as  OCSE  may  find 
necessary. 

(1)  These  audits  include  audits  to 
determine  if  the  State  is  substantially 
complying  with  one  or  more  of  the 
requirements  of  the  IV-D  program  (with 
the  exception  of  the  requirement  of 
section  454(24)  of  the  Act  relating  to 
statewide-automated  systems)  as 
defined  in  §  305.63  of  this  part.  Other 
audits  will  be  conducted  at  the 
discretion  of  OCSE. 


(2)  Audits  to  determine  substantial 
compliance  will  be  initiated  based  on 
substantiated  evidence  of  a  failure  by 
the  State  to  meet  FV-D  program 
requirements.  Evidence,  which  could 
warrant  an  audit  to  determine 
substantial  compliance,  includes: 

(i)  The  results  of  2  or  more  State  self- 
reviews  conducted  under  section 
454(15)(A)  of  the  Act  which:  show 
evidence  of  sustained  poor  performance; 
or  indicate  that  the  State  has  not 
corrected  deficiencies  identified  in 
previous  self-assessments,  or  that  those 
deficiencies  are  determined  to  seriously 
impact  the  performance  of  the  State's 
program;  or 

(ii)  Evidence  of  a  State  program's 
systemic  ^lure  to  provide  adequate 
services  under  the  program  through  a 
pattern  of  non-compliance  over  time. 

(d)  OCSE  will  conduct  audits  of  the 
State's  IV-D  program  through 
inspection,  inquiries,  observation,  and 
confirmation  and  in  accordance  with 
standards  promulgated  by  the 
Comptroller  General  of  the  United 
States  in  "Government  Auditing 
Standards." 

S  305.61    Penalty  for  fallura  to  meet  IV-D 
requirements. 

(a)  A  State  will  be  subject  to  a 
financial  penalty  and  the  amounts 
otherwise  payable  to  the  State  under 
title  IV-A  of  the  Act  will  be  reduced  in 
accordance  with  §  305.66  of  this  part: 

(1)  If  on  the  basis  of: 

(i)  Data  submitted  by  the  State  or  the 
results  of  an  audit  conducted  imder 
§  305.60  of  this  part,  the  State's  program 
failed  to  achieve  the  paternity 
establishment  percentages,  as  defined  in 
section  452(g)(2)  of  the  Act  and  §  305.40 
of  this  part,  or  to  meet  the  support  order 
establishment  and  current  collections 
performance  measures  as  set  forth  in 
§  305.40  of  this  part;  or 

(ii)  The  results  of  an  audit  under 
§  305.60  of  this  part,  the  State  did  not 
submit  complete  and  reliable  data,  as 
defined  in  §  305.1  of  the  part;  or 

(iii)  The  results  of  an  audit  under 
§  305.60  of  this  part,  the  State  failed  to 


substantially  comply  with  1  or  more  of 
the  requirements  of  the  FV-D  program, 
as  defined  in  §  305.63  of  this  part;  and 

(2)  With  respect  to  the  following  fiscal 
year,  the  State  failed  to  take  sufficient 
corrective  action  to  achieve  the 
appropriate  performance  levels  or 
compliance  or  the  data  submitted  by  the 
State  are  still  incomplete  and  unreliable. 

(b)  The  reductions  under  paragraph 
(c)  of  this  section  will  be  made  for 
quarters  following  the  end  of  the  fiscal 
year  following  the  fiscal  year  in  which 
the  determination  under  paragraph 
(a)(1)  of  this  section  is  made  that  the 
State  is  subject  to  a  penalty  and 
continues  until  the  State,  as  appropriate: 

(1)  Has  achieved  the  paternity 
establishment  percentages,  the  order 
establishment  or  the  current  collections 
performance  measures  set  forth  in 

§  305.40  of  this  part;  or 

(2)  Is  in  substantial  compliance  with 
IV-D  requirements  as  defined  in 

§  305.63  of  this  part;  or 

(3)  Has  submitted  data  that  are 
determined  to  be  complete  and  reliable. 

(c)  The  payments  for  a  fiscal  year 
under  title  IV-A  of  the  Act  will  be 
reduced  by  the  following  percentages: 

(1)  One  to  two  percent  lor  the  first 
finding  imder  paragraph  (a)  of  this 
section; 

(2)  Two  to  three  percent  for  the 
second  such  finding;  and 

(3)  Not  less  than  three  percent  and  not 
more  than  5  percent  for  the  third  or  a 
subsequent  consecutive  finding. 

(d)  "The  reduction  will  be  made  in 
accordance  with  the  provisions  of  45 
CFR  262.1  (b)  through  (e)  and  262.7. 

S  305.62    Disregard  of  noncompliance 
which  is  of  a  technical  nature. 

A  State  subject  to  a  penalty  under 
§  305.61(a)(l)(ii)  or  (iii)  of  this  part  may 
be  determined,  as  appropriate,  to  have 
submitted  adequate  data  or  to  have 
achieved  substantial  compliance  with 
one  or  more  IV-D  requirements,  as 
defined  in  §  305.63  of  this  part,  if  the 
Secretary  determines  that  the 
incompleteness  or  unreliability  of  the 
data,  or  the  noncompliance  with  one  or 
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more  of  the  IV-D  requirements,  is  of  a 
technical  nature  which  does  not 
adversely  affect  the  performance  of  the 
State's  rV-D  program  or  does  not 
adversely  affect  the  detennination  of  the 
level  of  the  State's  paternity 
establishment  or  other  performance 
measures  percentages. 

§  305.63    Standard*  for  determining 
substantial  compliance  with  IV-0 
requirements. 

For  the  piuposes  of  a  determination 
under  §305. 62(a)(l)(iii)  of  this  part,  in 
order  to  be  found  to  be  in  substantial 
compliance  with  1  or  more  of  the  IV- 
D  requirements  as  a  result  of  an  audit 
conducted  under  §  305.60  of  this  part,  a 
State  must  meet  the  standards  set  forth 
in  this  section  for  each  specific  IV-D 
State  plan  requirement  or  requirements 
being  audited  and  contained  in  parts 
302  and  303  of  this  chapter,  measuired 
as  follows: 

(a)  The  State  must  meet  the 
requirements  under  the  following  areas: 

(1)  Statevdde  operations,  §  302.10; 

(2)  Reports  and  maintenance  of  records, 

§  302.15(a); 

(3)  Separation  of  cash  handling  and 

accoimting  functions,  §  302.20;  and 

(4)  Notice  of  collection  of  assigned 

support,  §  302.54. 

(b)  The  State  must  provide  services 
required  under  the  following  areas  in  at 
least  90  percent  of  the  cases  reviewed: 

(1)  Establishment  of  cases,  §  303.2(a); 
and 

(2)  Case  closure  criteria,  §  303.11. 

(c)  The  State  must  provide  services 
required  under  the  following  areas  in  at 
least  75  percent  of  the  cases  reviewed: 

(1)  Collection  and  distribution  of 
support  pajrments,  including:  collection 
and  distribution  of  support  payments  by 
the  IV-D  agency  under  §  302.32(b); 
distribution  of  support  collections 
imder  §  302.51;  and  distribution  of 
support  collected  in  title  IV-E  foster 
care  maintenance  cases  under  §  302.52; 

(2)  Establishment  of  paternity  and 
support  orders,  includjjig:  establishment 
of  a  case  imder  §  303, 2(b);  services  to 
individuals  not  receiving  TANF  or  title 
IV-E  foster  care  assistance,  imder 

§  302.33(a)(1)  through  (4);  provision  of 
services  in  interstate  IV-D  cases  under 
§  303.7(a),  (b),  (c)(1)  through  (6),  and 
(c)(8)  through  (10);  location  of  non- 
custodial parents  imder  §  303.3; 
establishment  of  paternity  under 
§  303.5(a)  and  (f);  guidelines  for  setting 
child  support  awards  imder  §  302.56; 
and  establishment  of  support 
obligations  under  §  303.4(d),  (e)  and  (f); 

(3)  Enforcement  of  support 
obligations,  including,  in  all  appropriate 
cases:  establishment  of  a  case  imder 

§  303.2(b);  services  to  individuals  not 


receiving  TANF  or  title  IV-E  foster  care 
assistance,  imder  §  302.33(a)(1)  through 
(4);  provision  of  services  in  interstate 
IV-D  cases  under  §  303.7(a).  (b).  (c)(1) 
through  (6),  and  (c)(8)  through  (10); 
location  of  non-custodial  parents  under 
§  303.3;  enforcement  of  support 
obligations  under  §  303.6  and  State  laws 
enacted  under  section  466  of  the  Act, 
including  submitting  once  a  year  all 
appropriate  cases  in  accordance  with 
§  303.6(c)(3)  to  State  and  Federal 
income  tax  refund  offset;  and  wage 
withholding  under  §  303.100.  In  cases  in 
which  wage  withholding  caimot  be 
implemented  or  is  not  available  and  the 
non-custodial  parent  has  been  located. 
States  must  use  or  attempt  to  use  at  least 
one  enforcement  technique  available 
under  State  law  in  addition  to  Federal 
and  State  tax  refund  offset,  in 
accordance  with  State  laws  and 
procedures  and  applicable  State 
guidelines  developed  under  §  302.70(b). 

(4)  Review  and  adjustment  of  child 
support  orders,  including:  establishment 
of  a  case  under  §  303.2(b);  services  to 
individuals  not  receiving  TANF  or  title 
IV-E  foster  care  assistance,  under 

§  302.33(a)(1)  through  (4);  provision  of 
services  in  interstate  IV-D  cases  under 
§  303.7(a),  (b),  (c)(1)  through  (6),  and 
(c)(8)  through  (10);  location  of  non- 
custodial parents  under  §  303.3; 
guidelines  for  setting  child  support 
awards  under  §  302.56;  and  review  and 
adjustment  of  support  obligations  under 
§  303.8;  and 

(5)  Medical  support,  including: 
establishment  of  a  case  under  §  303.2(b); 
services  to  individuals  not  receiving 
TANF  or  title  IV-E  foster  care 
assistance,  under  §  302.33(a)(1)  through 
(4);  provision  of  services  in  interstate 
IV-D  cases  under  §  303.7(a),  (b),  (c)(1) 
through  (6),  and  (c)(8)  through  (10); 
location  of  non-custodial  parents  under 
§  303.3;  securing  medical  support 
information  under  §  303.30;  and 
securing  and  enforcing  medical  support 
obligations  under  §  303.31;  and 

(6)  Disbursement  of  support  pajnments 
in  accordance  with  the  timeframes  in 
section  454B  of  the  Act  and  §  302.32. 

(d)  With  respect  to  the  75  percent 
standard  in  paragraph  (b)  of  this  section: 

(1)  Notwithstanding  timeframes  for 
establishment  of  cases  in  §  303.2(b); 
provision  of  services  in  interstate  IV-D 
cases  under  §  303.7(a),  (b),  (c)(4)  through 
(6),  and  (c)(8)  and  (9);  location  and 
support  order  establishment  under 
§  303.3(b)(3)  and  (5),  and  §  303.4(d),  if  a 
support  order  needs  to  be  established  in 
a  case  and  an  order  is  established  during 
the  audit  period  in  accordance  with  the 
State's  guidelines  for  setting  child 
si^)port  awards,  the  State  v\dll  be 


considered  to  have  taken  appropriate 
action  in  that  case  for  audit  purposes. 

(2)  Notwithstanding  timeframes  for 
establishment  of  cases  in  §  303.2(b); 
provision  of  services  in  interstate  fV-43 
cases  under  §  303.7(a),  (b),  (c)(4)  through 
(6),  and  (c)(8)  and  (9);  and  location  and 
review  and  adjustment  of  support  orders 
contained  in  §  303.3(b)(3)  and  (5),  and 

§  303.8,  if  a  particular  case  has  been 
reviewed  and  meets  the  conditions  for 
adjustment  under  State  laws  and 
procedures  and  §  303.8,  and  the  order  is 
adjusted,  or  a  determination  is  made,  as 
a  result  of  a  review,  during  the  audit 
period,  that  an  adjustment  is  not 
needed,  in  accordance  with  the  State's 
guidelines  for  setting  child  support 
awards,  the  State  will  be  considered  to 
have  taken  appropriate  action  in  that 
case  for  audit  purposes. 

(3)  Notwithstanding  timeframes  for 
establishment  of  cases  in  §  303.2(b); 
provision  of  services  in  interstate  IV-D 
cases  under  §  303.7(a),  (b),  (c)(4)  through 
(6),  and  (c)(8)  and  (9):  and  location  and 
wage  withholding  in  §  303.3(b)(3)  and 
(5),  and  §  303.100,  if  wage  withholdihg 
is  appropriate  in  a  particular  case  and 
wage  withholding  is  implemented  and 
wages  are  withheld  during  the  audit 
period,  the  State  will  be  considered  to 
have  taken  appropriate  action  in  that 
case  for  audit  purposes. 

(4)  Notwithstanding  timeframes  for 
establishment  of  cases  in  §  303.2(b); 
provision  of  services  in  interstate  IV-4) 
cases  under  §  303.7(a),  (b),  (c)(4)  throu^ 
(6),  and  (c)(8)  and  (9);  and  location  and 
enforcement  of  support  obligations  in 

§  303.3(b)(3)  and  (5),  and  §  303.6,  if 
wage  withholding  is  not  appropriate  in 
a  particular  case,  and  the  State  uses  at 
least  one  enforcement  technique 
available  under  State  law,  in  addition  to 
Federal  and  State  income  tax  refund 
offset,  which  results  in  a  collection 
received  during  the  audit  period,  the 
State  will  be  considered  to  have  taken 
appropriate  action  in  the  case  for  audit 
purposes. 

(e)  The  State  must  meet  the 
requirements  for  expedited  processes 
under  §  303.101(b)(2)(i)  and  (iii),  and 
(e). 

§305.64    Audtt  procedures  and  State 


(a)  Prior  to  the  start  of  the  actual 
audit.  Federal  auditors  will  hold  an 
audit  entrance  conference  with  the  IV- 
D  agency.  At  that  conference,  the 
auditors  will  explain  how  the  audit  will 
be  performed  and  make  any  necessary 
arrangements. 

(b)  At  the  conclusion  of  audit 
fieldwork.  Federal  auditors  will  afiord 
the  State  IV-D  agency  an  opportunity 
for  an  audit  exit  conference  at  which 
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time  preliminary  audit  findings  will  be 
discussed  and  the  IV-D  agency  may 
present  any  additional  matter  it  believes 
should  be  considered  in  the  audit 
findings. 

(c)  ^er  the  exit  conference.  Federal 
auditors  will  prepare  and  send  to  the 
rV-D  agency  a  copy  of  their  interim 
report  on  the  resiilts  of  the  audit.  Within 
45  days  itom  the  date  the  report  was 
sent  by  certified  mail,  the  IV-D  agency 
may  submit  written  comments  on  any 
part  of  the  report  which  the  IV-D 
agency  believes  is  in  error.  The  auditors 
will  note  such  comments  and 
incorporate  any  response  into  the  final 
audit  report. 

f305.6S    Stat*  cooptration  In  ttw  audit 

(a)  Each  State  shall  make  available  to 
the  Federal  auditors  such  records  or 
other  supporting  documentation 
(electronic  and  manual)  as  the  audit 
staff  may  request,  including  records  to 
support  the  data  as  submitted  on  the 
Federal  statistical  and  financial  reports 
that  will  be  used  to  calculate  the  State's 
performance.  The  State  shall  also  make 
available  personnel  associated  with  the 
State's  IV-D  [wogram  to  provide 
information  that  the  audit  staff  may  find 
necessary  in  order  to  conduct  or 
complete  the  audit. 

(b)  States  must  provide  evidence  to 
OCSE  that  their  data  are  complete  and 
reliable  as  defined  in  §  305.2  of  this 
part. 

(c)  Failure  to  comply  with  the 
requirements  of  this  section  with 
respect  to  audits  conducted  to 
determine  compliance  with  IV-D 
requirements  under  §  305.60  of  this  part, 
may  necessitate  a  finding  that  the  State 
has  foiled  to  comply  with  the  particular 
criteria  being  aucUted. 

1 305.66    Notica,  corrtetlv*  action  year, 
and  hnpoaltlon  of  panatty. 

(a)  If  a  State  is  foimd  by  the  Secretary 
to  be  subject  to  a  penalty  as  described 
in  §  305.61  of  this  part,  the  Office  will 
notify  the  State  in  writing  of  such 
finding. 

(b)  liie  notice  will: 

(1)  Explain  the  deficiency  or 
deficiencies  which  result  in  the  State 
being  subject  to  a  penalty,  indicate  the 
amoimt  of  the  potential  penalty,  and 
give  reasons  for  the  Secretary's  finding; 
and 

(2)  Specify  that  the  penalty  will  be 
assessed  in  accordance  with  the 
provisions  of  45  CFR  262.1(b)  through 
(e)  and  262.7  if  the  State  fails  to  correct 
the  deficiency  or  deficiencies  cited  in 
the  notice  during  the  subsequent  fiscal 
year  (corrective  action  year). 

(c)  The  penalty  under  §  305.61  will  be 
assessed  if  the  Secretary  determines  that 


the  State  has  not  corrected  the 
deficiency  or  deficiencies  cited  in  the 
notice  by  the  end  of  the  corrective 
action  year.  This  determination  will  be 
made  as  of  the  first  full  three-month 
period  beginning  after  the  end  of  the 
corrective  action  year. 

(d)  Only  one  corrective  action  period 
is  provided  to  a  State  with  respect  to  a 
given  deficiency  where  consecutive 
findings  of  noncompliance  are  made 
with  respect  to  that  deficiency.  In  the 
case  of  a  State  against  which  the  penalty 
is  assessed  and  which  failed  to  correct 
the  deficiency  or  deficiencies  cited  in 
the  notice  by  the  end  of  the  corrective 
action  year,  the  penalty  will  be  effective 
for  any  quarter  after  the  end  of  the 
corrective  action  year  and  ends  for  the 
first  full  quarter  throughout  which  the 
State  rV-D  program  is  determined  to 
have  corrected  the  deficiency  or 
deficiencies  cited  in  the  notice. 

(e)  A  consecutive  finding  occurs  only 
when  the  State  does  not  meet  the  same 
criterion  or  criteria  cited  in  the  notice  in 
paragraph  (a)  of  this  section. 

(FR  Doc.  99-25900  Filed  10-7-99;  8:45  am) 
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State  Self-Assessment  Review  and 
Report 

AGENCY:  Office  of  Child  Support 
Enforcement  (OCSE),  ACF,  HHS. 
ACTION:  Notice  of  proposed  rulemaking. 

SUIMMARY:  These  proposed  regulations 
would  implement  a  provision  of  the 
Social  Security  Act  added  by  the 
Personal  Responsibility  and  Work 
Opportiinity  Reconciliation  Act  of  1996 
(PRWORA),  which  requires  each  State 
to  annually  assess  the  performance  of  its 
own  child  support  enforcement  program 
and  to  provide  a  report  of  the  findings 
to  the  Secretary  of  the  Department  of 
Health  and  Hiunan  Services  (DlfiiS). 
dates:  Consideration  will  be  given  to 
written  comments  received  by 
December  7, 1999. 

ADDRESSES:  Send  comments  to: 
Administration  for  Children  and 
Families,  Department  of  Health  and 
Human  Services,  370  L'Enfant 
Promenade,  S.W.,  Washington  D.C. 
20447.  Attention:  Division  of  Policy  and 
Planning,  Office  of  Child  Support 


Enforcement.  Comments  will  be 
available  for  public  inspection  Monday 
through  Friday,  8:00  a.m.  to  4:30  p.m. 
on  the  fourth  floor  of  the  Department's 
offices  at  the  address  mentioned  above. 

You  may  also  transmit  written 
comments  electronically  via  the 
Internet.  To  transmit  comments 
electronically,  or  download  an 
electronic  version  of  the  proposed  rule, 
you  should  access  the  Administration 
for  Children  and  Families  Welfare 
Reform  Home  Page  at  "http:// 
www.acf.dhhs.gov/hypemews/"  and 
follow  the  instructions  provided. 
FOR  FURTHER  INFORMATION  CONTACT:  Jan 
Rothstein,  Division  of  Policy  & 
Planning,  OCSE,  telephone  number 
(202)  401-5073,  fax:  (202)  401-3444, 
e-mail:  jrothstein@acf.dhhs.gov. 
SUPPt^MENTARY  INFORMATION: 

State  Self-Aaseasment  Review  and 
Report 

Statutory  Authority 

These  proposed  regulations  are 
published  under  the  authority  of  the 
Social  Seciuity  Act  (the  Act),  as 
amended  by  the  Personal  Responsibility 
and  Work  Opportunity  Reconciliation 
Act  of  1996  (Pub.  L.  104-193).  Section 
454(15)(A)  of  the  Act  (42  U.S.C. 
654(15)(A))  contains  a  requirement  for 
each  State  to  annually  assess  the 
performance  of  the  State's  child  support 
enforcement  program  imder  title  IV-D 
of  the  Act  in  accordance  with  standards 
specified  by  the  Secretary,  and  to 
provide  a  report  of  the  findings  to  the 
Secretary. 

These  proposed  regulations  are  also 
published  under  the  general  authority  of 
section  1102  of  the  Act  (42  U.S.C.  1302) 
authorizing  the  Secretary  to  publish 
regulations  necessary  for  the  efficient 
administration  of  the  title  IV-D 
program. 

Background 

Prior  to  PRWORA,  Federal  law 
specified  that  States  that  had  been 
audited  and  found  not  to  be  in 
substantial  compliance  with  Federal 
requirements  were  subject  to  a  financial 
penalty  of  between  1  and  5  percent  of 
the  State's  funding  under  the  title  IV-A 
program.  These  audits  were  performed 
every  3  years.  The  penalty  could  be  held 
in  abeyance  for  up  to  one  year  to  allow 
States  the  opportunity  to  implement 
corrective  actions  to  remedy  the 
program  deficiency.  At  the  end  of  the 
corrective  action  period,  a  follow-up 
audit  was  conducted.  If  the  follow-up 
audit  showed  that  the  deficiency  had 
been  corrected,  the  penalty  was 
rescinded.  Section  342(b)  of  PRWORA 
revised  section  452(a)(4)  of  the  Act,  and 
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Federal  audit  requirements  were 
changed  to  focus  on  data  reliability  and 
to  assess  performance  outcomes  instead 
of  determining  compliance  with  process 
steps. 

At  the  same  time,  section  342(a)  of 
PRWORA  amended  the  Act  by  adding  a 
new  section  454{15)(A)  of  the  Act  to 
require  each  State  to  conduct  an  annual 
review  of  its  Child  Support  Enforcement 
(IV-D)  program  to  determine  if  Federal 
requirements  are  being  met  and  to 
provide  an  annual  report  to  the 
Secretary  of  DHHS  on  the  findings.  The 
changes  to  sections  452  and  454(a)(15) 
mean  that  the  Federal  government's 
audit  responsibilities  now  focus 
primarily  on  results  and  fiscal 
accountability  while  States  are  to  focus 
on  the  responsibilities  for  child  support 
service  delivery  in  accordance  with 
Federal  mandates.  The  annual  self- 
assessment's  purpose  is  to  give  a  State 
the  opportimity  to  assess  whether  it  is 
meeting  Federal  requirements  for 
providing  child  support  services  and 
providing  the  best  services  possible  to 
those  in  need  of  them.  It  is  to  be  used 
as  a  management  tool,  to  help  a  State 
evaluate  its  program  and  assess  its 
performance.  These  self  reviews  are  not 
tied  to  fiscal  sanctions.  Financial 
penalties,  like  incentive  rewards,  will  be 
based  on  program  results. 

Section  454{15){A)  of  the  Act  also 
requires  the  Secretary  to  establish 
standards  and  procedxires  for  the  State 
to  use  in  conducting  the  annual  review. 
These  proposed  rules  convey  the 
Secretary's  standards  and  procedures  for 
the  States'  self-assessment  reviews. 

The  requirements  in  this  proposed 
rule  would  be  effective  prospectively 
from  the  effective  date  of  the  final  rule. 
The  review  period  for  the  first  self- 
assessment  would  end  no  later  than  12 
months  after  the  effective  date  of  the 
final  regulations.  Subsequent  annual 
review  periods  would  end  every  12 
months  thereafter.  The  first  self- 
assessment  report  would  be  due  no  later 
than  six  months  after  the  end  of  the 
review  period  and  each  12-month 
review  period  thereafter.  If  a  State  fails 
to  submit  a  self-assessment  report,  the 
DHHS  Office  of  Child  Support 
Enforcement  (OCSE)  would  work  with 
that  State  to  try  to  resolve  any  issues 
that  might  be  preventing  the  State  from 
submitting  a  self-assessment  report. 
However,  if  a  State  fails  to  make  a  good 
faith  efft)rt  to  resolve  any  barriers  and 
submit  a  self-assessment  report,  we 
would  begin  taking  the  steps  necessary 
to  disapprove  the  State  plan  pursuant  to 
sections  452(a)(3)  and  455(a)  of  the  Act 
and  sections  301.10  and  301.13  of  this 
chapter. 


In  the  development  of  this  Notice  of 
Proposed  Rulemaking,  OCSE  used  as  its 
starting  point  the  objectives  outlined  in 
the  OCSE  strategic  plan,  which  was 
endorsed  by  the  States  on  February  28, 
1995.  The  strategic  plan  is  available  at 
www.acf.dhhs.gov/programs/cse/new/ 
sp\yith.htm.  The  three  goals  in  the 
strategic  plan  and  their  corresponding 
objectives  are  as  follows: 

•  All  children  have  parentage 
established — ^to  increase  establishment 
of  paternities,  particularly  those 
established  within  one  year  of  birth; 

•  All  children  in  IV-t)  cases  have 
financial  and  medical  support  orders — 
to  increase  the  percentage  of  IV-D  cases 
with  orders  for  financial  support,  and  to 
increase  the  percentage  of  cases  with 
orders  for  medical  support;  and 

•  All  children  in  IV-D  cases  receive 
financial  and  medical  support  from  both 
parents — ^to  increase  the  collection  rate, 
to  increase  the  percentage  of  cases 
where  health  insurance  coverage  is 
obtained  after  being  ordered,  to  increase 
the  percentage  of  cases  with  appropriate 
and  up-to-date  support  orders,  and  to 
make  the  process  more  efficient  and 
responsive. 

'This  approach  is  useful  because  it 
guarantees  that  all  States  have  the  same 
goals  and  objectives  for  their  self- 
assessment  reviews  and  that  those  goals 
and  objectives  are  all  focused  on 
improving  the  lot  of  America's  children. 

OCSE  Euso  believes  that  the  self- 
assessment  process  should  not  duplicate 
Federal  audits  that  will  be  conducted  by 
the  OCSE  Division  of  Audit  (i.e.,  data 
reliability  reviews,  limited  cost  reviews 
and  administrative  cost  audits)  and 
should  focus  on  agreed-upon  goals. 
Similarly,  the  self-assessment  reviews 
should  not  duplicate  other  types  of 
program  reviews  such  as  automated 
systems  certification  reviews. 

Following  the  enactment  of  PRWORA 
and  to  ensure  broad  input,  OCSE 
consulted  with  a  wide  variety  of 
program  stakeholders  to  get 
recommendations  on  how  to  proceed. 
These  recommendations  addressed:  the 
criteria  to  be  covered  in  aimual  reports 
to  the  Secretary;  the  methodology  for 
reviewing  the  criteria;  and  an  approach 
for  reporting  the  results  of  these 
reviews.  OCSE  considered  these 
jBcommendations  in  developing  these 
proposed  rules. 

CfcSE  received  suggestions  on  self- 
assessment  reviews  at  national  and 
regional  meetings,  including  the 
American  Public  Human  Services 
Association,  formerly  known  as  the 
American  Public  Welfare  Association 
(APWA)  and  the  National  Child  Support 
Enforcement  Association  (NCSEA).  In 
addition,  several  child  support 


advocacy  groups  informally  provided 
comments.  Comments  were  also 
solicited  from  State  IV-D  directors  and 
incorporated  as  deemed  appropriate. 

In  addition,  OCSE  contracted  with 
BDM,  Inc.,  a  consulting  group,  to  survey 
existing  self-assessment  efforts  in 
selected  States  and  make 
recommendations  for  developing  and 
implementing  self-assessment  reviews. 
OCSE  also  took  these  recommendations 
into  consideration  in  the  development  . 
of  these  proposed  rules. 

On  March  31, 1998,  OCSE  issued 
Action  Transmittal-98-12  to  provide 
the  States  preliminary  guidance  on  the 
self-assessment  review  process  pending 
publication  of  this  proposed  rule.  This 
action  transmittal:  provides  a  practical 
methodology  for  implementing  the  self- 
assessment  process,  covers  required  and 
optional  program  compliance  criteria, 
presents  the  Federal  role  in  the  process 
as  required  by  the  statute,  and  suggests 
a  reporting  format.  OCSE  has  appointed 
Amy  Guzierjka  to  an  Intergovernmental 
Persormel  Act  (IPA)  assignment  fi-om 
the  State  of  Massachusetts,  to  serve  as 
the  audit  liaison  to  assist  States  in 
complying  with  the  self-assessment 
requirements.  Ms.  Guzierjka  has 
extensive  experience  in  this  area  at  the 
State  level. 

These  proposed  rules  would 
promidgate  the  Secretary's  requirements 
for  State  self-assessment  reviews  and 
annual  reports.  We  invite  public 
conunent  concerning  the  proposed 
standards  and  procedures  required  of 
States  in  conducting  the  reviews  and 
reporting  to  the  Secretary. 

Overview  of  the  Self-Assessment  Review 

The  self-assessment  review  process 
proposed  in  this  rule  would  consist  of 
an  annual  State-conducted  self- 
assessment  of  its  IV-D  program,  and 
annual  reporting  of  the  results  to  the 
Commissioner,  OCSE  and  Regional 
Offices  as  designees  of  the  Secretary. 
Staff  in  the  Regional  Offices  will  review 
the  self-assessment  reports  and  work 
with  the  States  if  corrective  action  is 
necessary. 

OCSE  proposes  that  the  State  self- 
assessment  review  consist  of  three 
categories:  Required  Program 
Compliance  Criteria,  Program  Direction, 
and  Program  Service  Enhancements. 
The  first  category  would  be  mandatory 
for  inclusion  in  a  State's  annual  self- 
assessment  review  and  report.  The 
second  and  third  categories  would  be 
optional  for  inclusion  in  a  State's  self- 
assessment  review  and  report. 

The  Required  Program  Compliance 
category  draws  upon  selected  areas  of 
the  child  support  program  that  have 
previously  been  covered  by  Federal 
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audits  and  which  are  addressed  in 
regulations  in  Parts  302  and  303.  These 
criteria  represent  the  current  program 
requirements  that  most  directly  relate  to 
the  major  child  support  functions  and 
which  must  be  monitored  to  assess 
program  performance.  These  criteria 
also  bear  a  direct  correlation  to  the  goals 
and  objectives  set  forth  in  CX^SE's 
strategic  plan  and  the  15  outcome 
measurements  in  that  plan.  These 
criteria  would  represent  the  minimum 
that  States  would  be  required  to  include 
in  their  self-assessment  reviews  and  in 
their  reports  to  the  Secretary.  A  State 
would  be  able  to  modify  the  review 
requirements  by  imposing  higher 
standards  on  itself  or  evaluating 
additional  Federal  or  State 
requirements;  however,  a  State  would 
be  required  to  document  its  review 
scope  in  its  annual  report.  Nothing 
precludes  States  from  expanding  their 
reviews  to  include  other  program  areas. 
A  State  may  wish  to  expand  the  review 
to  accommodate  its  specific 
management  needs.  Again,  we  envision 
these  reviews  as  serving  as  management 
tools  for  the  States.  A  State  should  feel 
free  to  modify  them  to  best  suit  its 

program  needs.  

Federal  financial  participation  (FFP) 
would  be  available  to  reimbiu^e  States 
for  the  cost  of  carrying  out  all  three 
categories  of  self-assessment.  States  may 
add  additional  optional  information  to 
the  information  listed  in  categories  1,2, 
and  3.  FFP  would  also  be  available  for 
gathering  and  reporting  this  additional 
optional  information. 

Federal  Role 

The  Federal  role  in  the  self- 
assessment  review  process  would  be  to 
receive  reports  submitted  pursuant  to 
section  452(a)(4)(B)  of  the  Act  and,  as 
appropriate,  provide  to  the  States 
comments,  recommendations  for 
additional  or  alternative  corrective 
action,  and  provide  any  technical 
assistance  that  a  State  may  need.  We 
propose  that  the  Federal  involvement 
include,  but  not  be  limited  to:  approving 
IV-D  State  plan  amendments  certifying 
that  the  State  has  a  self-assessment 
review  process;  providing  review 
requirements,  guidelines,  instructions 
and  methodologies  for  the  review  to  the 
State;  responding  to  requests  for  help 
from  the  State;  providing  interpretation 
of  compUance  standards;  developing 
continuing  partnerships;  reviewing  and 
providing  appropriate  comments  on 
self-assessment  reports;  developing  a 
self-assessment  review  module; 
overseeing  the  implementation  of  the 
self-assessment  process  in  the  States; 
periodically  analyzing  self-assessment 
reports  to  identify  'best  practices'  to  be 


shared  with  other  States  and  providing 
comments  and  recommendations 
regarding  the  appropriateness  of 
proposed  corrective  action  or  alternative 
correction  action. 

The  Office  of  Child  Support 
Enforcement  is  publishing  a  separate 
proposed  rule  regarding  performance, 
incentives  and  penalties.  As  indicated 
in  that  rule,  results  from  State  self- 
assessments  may  serve  as  a  basis  for 
more  in-depth  audits. 

Description  of  Regulatory  Provisions 

We  are  proposing  to  implement  the 
statutory  requirement  that  a  State 
annually  assess  the  performance  of  its 
IV-D  program  and  submit  a  report  of  the 
findings  to  the  Secretary  by  adding  a 
new  Part  308,  "Annual  State  Self- 
Assessment  Review  and  Report"  to 
existing  rules  in  Chapter  m  governing 
the  child  support  enforcement  program 
under  title  IV-D  of  the  Act. 

Proposed  section  308.0  sets  the  scope 
of  the  regulation  and  specifies  it  is 
applicable  only  to  the  aimual  State  self- 
assessment  review  and  report  jprocess. 

Proposed  section  308.1  provides  the 
components  of  the  self-assessment 
implementation  methodology  that  States 
must  use  including  organizational 
placement,  sampling,  scope  of  review, 
the  review  period,  and  reporting. 

Proposed  section  308.1(a)  addresses 
options  for  the  organizational  placement 
of  the  self-assessment  function.  Ideally, 
the  organizational  placement  would  bie 
within  the  IV-D  agency.  This  would 
enable  the  agency  to  draw  on  the 
experience  of  IV-D  staff  who  have  the 
skills  and  qualifications  needed  to 
analyze  the  program,  an  important 
element  of  a  meaningful  self-assessment 
of  the  program.  However,  we  recognize 
that  this  is  not  always  possible. 
Therefore,  the  proposed  regulations 
allow  the  self-assessment  unit  to  be 
placed  within  the  title  FV-D  agency's 
imibrella  agency,  or  another  State 
agency.  Alternatively,  a  State  may 
consider  privatizing  or  contracting  out 
the  self-assessment  function.  However, 
regardless  of  the  location  of  this 
function,  the  IV-D  agency  must 
maintiiin  the  responsibilify  and  control 
for  all  reviews,  review  findings  and  the 
content  of  the  annual  report. 

Proposed  section  308.1(b)  specifies       « 
that  a  State  must  either  review  all  of  its 
cases  or  conduct  sampling  which  meets 
the  criteria  specified.  Due  to  the 
differences  in  administrative  structures 
in  States,  we  believe  it  would  be 
inappropriate  for  OCSE  to  prescribe  a 
single  sampling  formida  for  imiversal 
use  by  all  States.  Instead,  imder 
proposed  paragraph  (b),  a  State  would 
have  discretion  in  designing  its  own 


sampling  methodologies  that  could  be 
tailored  to  meet  individual  State  needs. 
However,  imder  proposed  paragraphs 
(b)(2)  and  (3),  each  State  must  maintain 
a  minimum  confidence  level  of  90 
percent  for  each  criterion,  select 
statistically  valid  samples,  and  assure 
that  there  are  no  portions  of  the  IV-D 
case  universe  omitted  from  the  sample 
selection  process. 

The  following  checklist  has  been 
developed  to  provide  guidance  in  the 
form  of  a  series  of  steps  that  should  be 
taken  during  the  development  and 
application  of  a  sampli^  methodology. 
This  checklist  is  not  intended  as  a 
definitive  pronouncement  or  mandate 
from  OCSE.  but  only  as  a  guide 
outlining  a  generic  sampling  approach. 
We  provide  it  for  reference  and 
guidance  only. 

1.  Define  the  reason(s)  for  collecting 
and  evaluating  the  data:  i.e.  each  State 
must  evaluate  its  performance  with 
regard  to  each  required  program 
compliance  criterion  set  forth  in 
proposed  section  308.2. 

2.  Plan  the  data  collection  method(s): 

a.  Identify  the  criteria  to  be  evaluated 
(refer  to  proposed  section  308.2). 

b.  Select  a  method  of  data  collection/ 
evaluation. 

c.  Establish  a  minimally  acceptable 
level  of  performance. 

d.  Set  a  desired  confidence  level. 

e.  Choose  a  method  of  random 
selection  (e.g.,  simple  random  selection 
or  systematic  random  selection). 

3.  Collect  required  data:  After 
selecting  the  sample  cases,  obtain  the 
case  files  and/or  die  pertinent  computer 
records  or  data  elements. 

4.  Process  the  collected  data:  Evaluate 
each  case  for  each  criterion  to  detemune 
if  the  desired  action  was  taken.  Tabulate 
the  results  of  the  sample  or  samples. 

5.  Analyze  the  data.  Quantify  results 
and  statistically  evaluate  the  results 
obtained. 

6.  Present  the  results  for  each 
criterion  in  a  tabular  format  and  provide 
a  narrative  explanation  of  the  results 
obtained. 

Proposed  section  308.1(c)  relates  to 
the  scope  of  the  self-assessment  review. 
This  paragraph  would  require  a  State  to 
review  all  required  criteria  articulated 
in  section  308.2  on  a  yearly  i)asis.  We 
considered  accommodating  some  States 
who  have  not  had  the  experience  in 
conducting  these  types  of  reviews  by 
allowing  reviews  for  some  of  the  criteria 
on  a  rotational  basis  rather  than  aimual 
reviews  on  all  required  criteria  by  all 
States.  We  decided  that  if  we  permitted 
reviews  of  some  of  the  required  criteria 
en  a  rotational  basis,  the  results  would 
lose  meaning  and  not  be  comparable  to 
prior  years.  Therefore,  we  propose  that 
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each  State  would  be  required  to  review 
all  criteria  under  section  308.2  on  a 
yearly  basis. 

I*roposed  section  308.1(d)  would 
provide  for  a  12-month  review  period, 
ending  no  later  than  12  months  after  the 
effective  date  of  this  final  rule  and  each 
12  month  period  thereafter.  We  believe 
the  proposed  12-month  review  period  is 
consistent  with  prior  audit  review 
periods  and  allows  enough  time  to 
evaluate  the  case  processing  timeframes 
in  Part  303.  We  also  believe  that  it  is  not 
necessary  for  all  States  to  match  each 
other's  review  periods,  provided  that 
the  case  samples  selected  are  from  the 
period  that  will  be  reviewed  and 
reflected  in  the  report.  Self-assessment 
reviews  can  be  conducted  in  one  of  two 
ways:  historically  or  incrementally. 
Using  the  historical  approach,  a  State 
would  not  begin  its  self-assessment 
review  until  the  end  of  the  period  to  be 
reviewed. 

Using  the  incremental  approach,  a 
State  would  select  cases  from  several 
periods  during  the  review  period  and 
add  the  results  to  provide  a  picture  of 
performance  for  the  entire  period.  The 
State  should  draw  a  separate  sample  for 
each  incremental  review  period.  The 
incremental  approach  would  enable  the 
State  to  spread  its  review  effort  over 
time  and  make  more  efficient  use  of 
available  resoiu-ces  because  the  sample 
size  could  be  smaller,  while  allowing 
the  State  to  identify  problem  areas  and 
take  corrective  action  prior  to  the  end  of 
the  review  period.  For  those  States  who 
review  their  case  samples 
incrementally,  the  cases  selected  must 
be  reviewed  and  evaluated  for  the 
actions  required  at  the  begiiming  of  the 
review  period. 

Proposed  section  308.1(e)  would 
address  the  contents  of  the  aimual 
reports  and  require  copies  to  be  sent  to 
the  Commissioner,  OCSE  and  applicable 
Regional  Offices.  We  propose  that  the 
State  submit  its  written  report  no  later 
than  6  months  after  the  end  of  the 
review  period.  For  example,  if  the 
review  period  ends  September  30,  2000, 
the  first  report  would  be  due  by  March 
31,  2001. 

Proposed  section  308.2  lists  and 
provides  descriptions  of  the  required 
program  compliance  criteria,  hi  all 
cases.  States  must  have  the  reqtured 
procedures  specified  in  the  regulations. 
In  this  section  we  are  also  proposing  to 
require  States  to  use  benchmarks  for 
performance  that  are  identical  to  those 
that  were  required  when  previous 
Federal  audit  standards  were  in  place. 
The  benchmarks  for  determining  the 
adequacy  of  performance  are  still,  we 
believe,  appropriate  under  the  new 
system  of  self-assessment  reviews. 


States  can  use  the  benchmarks  to 
determine  if  corrective  action  is 
necessary  if  they  fail  to  meet  one  or 
more  benchmarks.  We  propose  that 
reviews  of  closed  cases  should 
demonstrate  that  appropriate  action  was 
taken  in  90  percent  of  the  cases 
reviewed.  We  further  propose  that 
reviews  of  the  other  required  program 
criteria  should  show  that  appropriate 
action  was  taken  in  75  percent  of  the 
cases  reviewed. 

Proposed  section  308.2(a)  would 
require  reviews  of  closed  IV-D  cases  to 
determine  whether  the  case  met  one  or 
more  Federal  case  closure  criteria  under 
section  303.11. 

Proposed  section  308.2(b)(1)  woiUd 
require  the  review  of  State  actions  to 
establish  paternity  and  support  orders. 
A  case  would  meet  the  review 
requirement  if  an  order  for  support  was 
required  and  established  during  the 
review  period,  notwithstanding  the 
relevant  timeframes.  Section  308.2(b)(2) 
addresses  the  necessary  procedures  to 
follow  when  an  order  was  required  but 
not  established  during  the  review 
period. 

Proposed  section  308.2(c)  would 
require  the  review  of  State  actions  to 
enforce  child  support  orders.  If  income 
withholding  was  appropriate,  a  case 
would  meet  the  review  requirement  if  it 
was  received  during  the  review  period, 
notwithstanding  the  mandatory 
timeframes.  A  review  of  the 
enforcement  of  orders  would  include  all 
cases  in  which  an  ongoing  income 
withholding  is  in  place,  as  well  as  those 
cases  in  which  new  or  repeated 
enforcement  actions  were  required 
dm-ing  the  review  period. 

Proposed  section  308.2(d)  describes 
reviews  of  the  disbursement  of 
collections,  requiring  the 
implementation  of  a  State  Disbursement 
Unit  (SDU)  effective  October  1, 1998,  or 
on  October  1, 1999,  for  those  States  in 
which  the  local  courts  are  disbursing 
collections.  This  review  would  include 
a  determination  of  whether  States  are 
complying  with  the  2-day  requirement 
for  disbursing  certain  collections.  The 
statute  had  two  effective  dates  but  we 
anticipate  that  final  rulemaking  would 
be  published  after  October  1,  1999.  the 
date  on  which  all  States  have  to  have  an 
SDU  in  effect  and  therefore,  we  have  not 
included  any  reference  to  the  effective 
dates  in  the  proposed  rule. 

Proposed  section  308.2(e)  would 
require  reviews  of  seciuing  and 
enforcing  medical  support  orders.  This 
would  include  measuring  whether  the 
requirements  were  met  for:  including  a 
medical  support  provision  in  all  new 
orders;  taking  steps  to  determine 
whether  reasonable  health  insiuance  is 


available  when  health  insurance  is 
included  in  the  order;  informing  the 
Medicaid  agency  when  coverage  was 
obtained;  determining  whether  the 
custodial  parent  was  informed  of  policy 
information  when  coverage  has  been 
obtained;  determining  whether 
employers  are  informing  the  State  of 
lapses  in  coverage;  and  determining 
whether  the  State  transferred  notice  of 
the  health  care  provision  to  a  new 
employer  when  a  noncustodial  parent 
changed  employment.  The  forthcoming 
national  medical  support  notice  has  the 
potential  to  vastly  improve  establishing 
and  enforcing  medical  support  orders. 
Once  it  becomes  available.  States  should 
be  using  it  and  reviewing  for  its 
application  in  appropriate  cases. 

Proposed  section  308.2(f)  addresses 
the  review  and  adjustment  of  orders.  A 
case  would  meet  the  review  requirement 
if  it  was  reviewed  and  met  the 
conditions  for  adjustment 
notwithstanding  the  applicable 
timeframes.  An  examination  of  the 
review  and  adjustment  criterion  would 
include  reviews  of  assistance  cases, 
review  of  cases  where  adjustments  were 
not  necessary,  quarterly  repeated 
location  efforts,  notices  to  the  custodial 
and  non-custodial  parents  informing 
them  of  their  rights  to  request  reviews 
within  180  days  of  determining  that  a 
review  should  be  conducted,  and 
reviews  of  whether  both  parties  were 
given  30  days  to  contest  adjustments  if 
the  cost-of-living  or  automated  methods 
had  been  utilized. 

Proposed  section  308.2(g)  addresses 
the  interstate  services.  The  review 
criterion  would  include  the  initiating 
State's  responsibility  to  refer  cases  to 
the  responding  State  within  20  days  of 
determining  that  the  noncustodial 
parent  is  in  another  State  pursuant  to 
section  303.7(b)(2);  providing  responses 
to  the  responding  State  with  requested 
additional  information  within  30 
calendar  days  of  the  request  pursuant  to 
section  303.7(b)(4);  notifying  the 
responding  State  of  new  information 
within  10  working  days  pursuant  to 
section  303.7(b)(5);  and  sending  a 
request  for  review  of  a  child  support 
order  within  20  calendar  days  after 
receiving  a  request  for  review  and 
adjustment  under  the  Uniform  Interstate 
Family  Support  Act  (UIFSA)  pursuant 
to  section  303.7(b)(6). 

Reviews  would  also  include 
determining  compliance  with 
responsibilities  of  the  responding  State 
in  interstate  cases,  including  central 
registry  requirements  for  review  of 
submitted  documentation  for 
completeness,  forwarding  the  case  to  the 
State  Parent  Locator  Service  for  locate 
services,  acknowledgment  of  the  receipt 
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of  the  case  and  request  for  missing 
documentation  from  the  initiating  State, 
and  whether  the  IV-D  agency  in  the 
initiating  State  was  informed  of  where 
the  case  was  sent  for  action.  The  review 
would  also  determine  whether  the 
central  registry  responded  to  inquiries 
from  other  States  within  5  working  days 
of  receipt  of  a  request  for  a  case  status 
review  pursuant  to  section  303.7(a)(4). 

Section  308.2(b),  (c),  and  (f)  contain 
language  that  previously  appeared  in 
former  section  305.20(d)  relative  to 
certain  missed  timeframes.  As  we  stated 
in  the  preamble  to  the  final  rule  revising 
Federal  audit  regulations  in  child 
support  (59  FR  66204),  the  State  should 
not  be  penalized  when  timeframes  are 
missed  in  a  case  if  a  siKxessful  result  is 
achieved  (paternity  or  a  support  order  is 
established,  an  order  is  adjusted, 
income  is  withheld,  or  a  collection  is 
made),  since  these  resiilts  are  the  main 
goals  of  the  child  support  enforcement 
program.  We  emphasize  that  all 
timeframes,  including  those  for 
paternity  establishment,  support  order 
establishment,  review  and  adjustment, 
and  income  withholding,  are  still 
Federal  reqiuiements  that  States  must 
meet. 

Other  timeframes  that  would  actually 
be  reviewed  for  compliance  would 
include:  10  days  to  forward  the  case 
upon  locating  the  non-custodial  parent 
in  a  different  jurisdiction  pursuant  to 
section  303.7(c)(5)  and  (6);  2  business 
days  to  forward  any  support  payments 
collected  to  the  initiating  State  pursuant 
to  section  303.7(c)(7)(iv);  and  10 
working  days  to  notify  the  initiating 
State  upon  receipt  of  new  information 
pursuant  to  section  303.7(c)(9). 

Proposed  section  308.2(h)  addresses 
the  proposed  timeframes  apphcable  to 
the  expedited  processes  criterion 
pursuant  to  section  303.101(b)(2)(i)  and 
in  keeping  with  previous  definitions  of 
substantial  compliance  in  former 
section  305.20,  we  are  proposing  a 
benchmark  of  75  percent  for  the  number 
of  cases  to  be  completed  within  6 
months  and  a  benchmark  of  90  percent 
for  the  niunber  of  cases  to  be  completed 
within  one  year.  The  75  and  90  percent 
benchmark  standards  would  apply  to 
the  establishment  of  orders  from  the 
date  of  service  of  process  to  the  time  of 
disposition. 

Proposed  section  308.3  lists  and 
describes  the  proposed  optional 
program  areas  of  review,  which  would 
include  program  direction  and  program 
service  enhancements.  Proposed  section 
308.3(a)  pertains  to  the  review  of  State 
prcsram  direction. 

Tne  first  optional  category,  Program 
Direction,  is  envisioned  as  an  analysis 
of  the  relationships  between  case  results 


relating  to  program  compliance  areas, 
and  performance  and  program  outcome 
indicators.  While  this  review  category  is 
optional,  by  including  the  information. 
States  have  the  opportunity  to 
demonstrate  how  diey  are  trying  to 
manage  their  resources  to  achieve  the 
best  performance  possible.  This 
evaluation  should  explain  the  data  and 
how  the  State  adjusted  its  resources  and 
processes  to  meet  goals  and  improve 
performance.  In  this  section.  States  are 
encouraged  to  discuss  new  laws  and 
enforcement  techniques,  etc.,  that  are 
contributing  to  increased  performance. 
Barriers  to  success,  such  as  State 
statutes,  may  also  be  discussed  in  this 
section. 

Proposed  section  308.3(b)  pertaining 
to  the  optional  review  of  State  program 
service  enhancements  is  envisioned  as  a 
report  of  practices  initiated  by  the  State 
that  are  contributing  to  improving 
program  performance  and  customer 
service. 

Examples  would  include 
improvement  of  client  services  through 
the  use  of  expanded  office  hours,  kiosks, 
internet,  and  voice  response  systems. 
This  is  an  opportimity  for  a  State  to 
promote  its  programs  and  innovative 
practices.  Some  examples  of  innovative 
activities  that  a  State  may  elect  to 
discuss  in  the  report  include  such 
things  as:  steps  taken  to  make  the 
program  more  efficient  and  effective; 
efi^orts  to  improve  client  services; 
demonstration  projects  testing  creative 
new  ways  of  doing  business; 
collaborative  efforts  being  taken  with 
partners  and  customers;  innovative 
practices  which  have  resulted  in 
improved  program  performance;  actions 
taken  to  improve  public  image;  and 
access/visitation  projects  initiated  to 
improve  non-custodial  parents' 
involvement  with  the  children.  A  State 
should  also  discuss  in  this  review  area 
whether  the  State  has  a  process  for 
timely  dissemination  of  applications  for 
IV-D  services  in  cases  that  are  not 
receiving  public  assistance,  when 
requested,  and  child  support  program 
information  to  recipients  referred  to  the 
IV-D  program,  as  required  by  section 
303.2(a). 

Executive  Order  12866 

Executive  Order  12866  requires  that 
regulations  be  drafted  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  proposed  rule  is  consistent 
with  these  priorities  and  principles.  The 
proposed  changes  in  this  rule  contain 
the  Secretary's  standards  for  State  self- 
assessment  reviews  that  largely  replace 


previously  required  mandatory  Federal 
audits. 

Assessment  of  Federal  Regulations  and 
Policies  on  Families 

Section  654  of  the  Treasury  and 
General  Government  Appropriations 
Act  of  1999  requires  Federal  agencies  to 
determine  whether  a  proposed  policy  or 
regulation  may  affect  family  well-being. 
If  the  agency's  conclusion  is  affirmative, 
then  the  agency  must  prepare  an  impact 
assessment  addressing  seven  criteria 
specffied  in  the  law.  Iliese  proposed 
regulations  will  not  have  an  impact  on 
family  well-being  as  defined  in  the 
legislation. 

Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (Pub. 
L.  96-354)  requires  the  Federal 
government  to  anticipate  and  reduce  the 
impact  of  regulations  and  paperwork 
requirements  on  small  entities.  The 
Secretary  certifies  that  these  proposed 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  the 
primary  impact  of  these  regulations  is 
on  State  governments. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995,  Public  Law  104-13,  all 
Departments  are  required  to  submit  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  any 
reporting  or  recordkeeping  reqiiirements 
inherent  in  a  proposed  or  final  rule. 
Interested  parties  may  comment  to  OMB 
on  these  reporting  requirements  as 
described  below.  This  NPRM  contains 
reporting  requirements  in  Pari  308, 
which  the  Department  has  submitted,  to 
OMB  for  its  review. 

Section  308.1(e)  contains  a 
reqiiirement  that  a  State  report  the 
results  of  annual  self-assessment 
reviews  to  the  appropriate  OCSE 
Regional  Office  and  to  the 
Commissioner  of  OCSE.  The 
information  submitted  must  be 
sufficient  to  measure  State  compliance 
with  Federal  requirements  for  expedited 
procedures  and  to  determine  whether 
the  program  is  in  compliance  with  title 
rV-D  requirements  and  case  processing 
timeframes.  The  results  of  the  report 
will  be  disseminated  via  "best 
practices"  to  other  States  and  also  be 
used  to  determine  if  technical  assistance 
is  needed  and  the  use  of  resources  to 
meet  goals.  The  State  plan  preprint  page 
for  this  requirement  (page  2.15,  Federal 
and  State  Reviews  and  Audits)  was 
approved  by  OMB  Jidy  7, 1997  under 
OMB  Niunber  0970-0017. 

Respondents:  State  child  support 
enforcement  agencies  of  the  50  States, 
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the  District  of  Columbia,  Guam.  Puerto          This  information  collection                     total  annual  burden  on  the  States 
Rico,  and  the  Virgin  Islands.                       requirement  will  impose  the  estimated       described  in  the  table  below: 

Information  collection 

Number  of  re- 
spondents 

Responses 
per  respond- 
ent 

Average  bur- 
den hours  per 
response 

Total  annuaJ 
burden  hours 

Section  308.1 

54 

1 

3.866 

208,764 

The  Administration  for  Children  and 
Families  (ACF)  will  consider  comments 
by  the  public  on  the  proposed 
information  collection  in  order  to 
evaluate  the  accuracy  of  ACF's  estimate 
of  the  biuden  of  the  proposed  collection 
of  information.  Comments  by  the  public 
on  this  proposed  collection  of 
information  will  be  considereo  in  the 
following  areas: 

•  Evaluating  the  accuracy  of  the 
ACF's  estimate  of  the  burden  of  the 
proposed  collection[s]  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and 

•  Minimizing  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  these  proposed  regulations 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
is  best  assured  of  having  its  fuU  effect 
if  OMB  receives  it  within  30  days  of 
publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  to 
the  Department  on  the  proposed 
regulations.  Written  comments  to  OMB 
for  the  proposed  information  collection 
should  be  sent  directly  to  the  following: 
OfBce  of  Management  and  Budget, 
Paperwork  Reduction  Project,  725  17th 
Street,  N.W.,  Washington.  D.C.  20503, 
Attn:  Desk  Officer  for  the 
Administration  for  Children  and 
Families. 

Unfunded  Mandates  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
that  a  covered  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  any 
Federal  mandate  that  may  result  in  the 
expenditure  by  State,  local,  and  Tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  covered  agency 
must  prepare  a  budgetary  impact 
statement,  section  205  further  requires 


that  it  select  the  most  cost-effective  and 
least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  vdth  the  statutory 
requirements.  In  addition,  section  203 
requires  a  plan  for  informing  and 
advising  any  small  government  that  may 
be  significandy  or  uniquely  impacted  by 
the  proposed  rule. 

We  have  determined  that  the 
proposed  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  Tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  $100 
million  in  any  one  year.  Accordingly, 
we  haye  not  prepared  a  budgetary 
impact  statement,  specifically  addressed 
the  regulatory  alternatives  considered, 
or  prepared  a  plan  for  informing  and 
advising  any  significantly  or  uniquely 
impacted  small  government. 

Congressional  Review 

This  proposed  rule  is  not  a  major  rule 
as  defined  in  5  U.S.C,  Chapter  8. 

List  of  Subjects  in  Part  308 

Auditing,  Child  support.  Grant 
programs — social  programs.  Reporting 
and  recordkeeping  requirements. 

(Catalog  of  Fed»al  Domestic  Assistance 
Program  No.  93.563,  Child  Support 
Enforcement  Program) 

Dated:  April  20, 1999. 
Olivia  A.  Golden, 
Assistant  Secretary  for  Children  and  Families. 

Approved:  June  14, 1999. 
Donna  E.  Shalala, 

Secretary,  Department  of  Health  and  Human 
Services. 

For  the  reasons  set  forth  in  the 
preamble,  we  propose  to  amend  45  CFR 
Chapter  III  by  adding  a  new  part  308  as 
set  forth  below: 

PART  308— ANNUAL  STATE  SELF- 
ASSESSMENT  REVIEW  AND  REPORT 

Sec. 

308.0  Scope. 

308.1  Self-assessment  implementation 
methodology. 

308.2  Required  program  compliance 
criteria. 

308.3  Optional  program  areas  of  review. 
Authority:  42  U.S.C.  654  (15)(a)  and  1302. 

§308.0    Scope. 

This  part  establishes  standards  and 
criteria  for  the  State  self-assessment 


review  and  report  process  required 
under  section  454(15)(A)  of  the  Act. 

§308.1    SeW-aasessment  Implemantatton 
methodology. 

(a)  Organizational  placement.  A  State 
must: 

(1)  Establish  a  self-assessment  unit 
within  the  tide  IV-D  agency,  another 
State  agency,  or  within  the  lunbrella 
agency  containing  the  IV-D  agency;  or 

(2)  Privatize  the  self-assessment 
functions  provided  that  the  IV-D  agency 
maintains  responsibility  for  and  control 
of  the  results  produced  and  contents  of 
the  annual  report. 

(b)  Sampling.  A  State  must  either 
review  all  of  its  cases  or  conduct 
sampling  which  meets  the  following 
conditions: 

(1)  The  sampling  methodology 
maintains  a  minimiun  confidence  level 
of  90  percent  for  each  criterion; 

(2)  The  State  selects  statistically  valid 
samples  of  cases  from  the  IV-D  program 
universe  of  cases;  and 

(3)  The  State  establishes  procedures 
for  the  design  of  samples  and  assures 
that  no  portions  of  the  IV-D  case 
universe  are  omitted  from  the  sample 
selection  process. 

(c)  Scope  of  review.  A  State  must 
conduct  an  annual  review  covering  all 
of  the  required  criteria  in  §  308.2. 

(d)  Review  period.  Each  review  period 
must  cover  a  12-month  period.  The  first 
review  period  shall  end  no  later  than  12 
months  after  the  effective  date  of  the 
final  rule,  and  subsequent  reviews  shall 
cover  each  12-month  period  thereafter. 

(e)  Reporting.  (1)  The  State  must 
provide  a  report  of  the  results  of  the 
self-assessment  review  to  the 
appropriate  OCSE  Regional  Office,  with 
a  copy  to  the  Commissioner  of  OCSE,  no 
later  than  6  months  after  the  end  of  the 
review  period. 

(2)  The  report  must  include,  but  is  not 
limited  to: 

(i)  An  executive  siunmary.  including 
a  simunary  of  the  mandatory  program 
criteria  findings; 

(ii)  A  description  of  optional  program 
areas  covered  by  the  review; 

(iii)  A  description  of  sampling 
methodology  used,  if  applicable; 

(iv)  The  results  of  the  self-assessment 
reviews;  and 

(v)  Any  corrective  actions  proposed 
and/or  taken. 
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criteria. 


Raquirsd  program  complianca 


(a)  Case  closure.  (1)  The  State  must 
have  and  use  procedures  for  case 
closure  pursuant  to  §  303.11  of  this 
chapter  in  at  least  90  percent  of  the 
closed  cases  reviewed. 

(2)  If  a  rV-D  case  was  closed  during 
the  review  period,  the  State  must 
determine  whether  the  case  met 
requirements  pursuant  to  §  303.11  of 
this  chapter. 

(b)  Establishment  of  paternity  and 
support  order.  The  State  must  have  and 
use  procedures  required  in  this 
paragraph  in  at  least  75  percent  of  the 
cases  reviewed. 

(1)  If  an  order  for  support  is  required 
and  established  during  the  review 
period,  the  case  meets  the  requirements, 
notwithstanding  the  timeframes  for: 
establishment  of  cases  as  specified  in 

§  303.2(b)  of  this  chapter;  provision  of 
services  in  interstate  IV-D  cases  per 
§  303.7(a),  (b),  (c)(4)  through  (6),  and  (c) 
(8)  and  (9)  of  this  chapter;  and  location 
and  support  order  establishment  under 
§§  303.3(b)(3)  and  (5),  and  303.4(d)  of 
this  chapter. 

(2)  If  an  order  was  required,  but  not 
established  during  the  review  period, 
the  State  must  determine  the  last 
required  action  and  determine  whether 
the  action  was  taken  vdthin  the 
appropriate  timeframe.  The  following  is 
a  list  of  possible  last  actions: 

(i)  Opening  a  case  within  20  days 
pursuant  to  §  303.2(b)  of  this  chapter; 

(ii)  If  location  activities  are  necessary, 
using  all  appropriate  sources  within  75 
days  pursuant  to  §  303.3(b)(3]  of  this 
chapter.  This  includes  all  the  following 
locate  sources  as  appropriate:  custodial 
parent.  Federal  Parent  Locator  Service, 
U.S.  Postal  Service,  State  employment 
security  agency,  employment  data. 
Department  of  Motor  Vehicles,  and 
credit  bureaus; 

(iii)  Repeating  location  attempts 
quarterly  and  when  new  information  is 
received  in  accordance  with 
§  303.3(b)(5)  of  this  chapter; 

(iv)  Establishing  an  order  or 
completing  service  of  process  necessary 
to  commence  proceedings  to  establish  a 
support  order,  or  if  applicable, 
paternity,  within  90  days  of  locating  the 
non-custodial  parent,  or  documenting 
imsuccessful  attempts  to  serve  process 
in  accordance  with  the  State's 
guidelines  defining  diligent  efforts 
pursuant  to  §§  303.3(c)  and  303.4(d)  of 
this  chapter. 

(c)  Enforcement  of  orders.  A  State 
must  have  and  use  procediu«s  required 
under  this  paragraph  in  at  least  75 
percent  of  the  cases  reviewed. 
Enforcement  cases  include  cases  in 
which  ongoing  income  withholding  is 


in  place  as  well  as  cases  in  which  new 
or  repeated  enforcement  actions  were 
required  diuing  the  review  period. 

(1)  If  income  withholding  was 
appropriate  and  a  withholding 
collection  was  received  during  the  last 
quarter  of  the  review  period  and  the 
case  was  submitted  for  Federal  and 
State  income  tax  refund  offset,  if 
appropriate,  the  case  meets  the 
requirements  of  §  303.6(c)(3)  of  this 
chapter,  notwithstanding  the  timeframes 
for:  establishment  of  cases  in  §  303.2(b) 
of  this  chapter;  provision  of  services  in 
interstate  IV-D  cases  under  §  303.7(8), 
(b),  (c)(4)  through  (6),  and  (c)  (8)  and  (9) . 
of  this  chapter;  and  location  and  income 
withholding  in  §§  303, 3(b)(3)  and  (5), 
and  303.100  of  this  chapter. 

(2)  If  income  withholding  was  not 
appropriate,  and  an  enforcement 
collection  was  received  during  the 
review  period,  and  the  case  was 
submitted  for  Federal  and  State  income 
tax  refund  offset,  if  appropriate,  then  the 
case  meets  the  requirements  of 

§  303.6(c)(3)  of  this  chapter, 
notwithstanding  the  timeframes  for: 
establishment  of  cases  in  §  303.2(b)  of 
this  chapter;  provision  of  services  in 
interstate  IV-D  cases  under  §  303.7(a), 
(b),  (c)(4)  through  (6)  and  (c)  (8)  and  (9) 
of  this  chapter;  and  location  and 
enforcement  of  support  obligations  in 
§§  303.3(b)(3)  and  (5).  and  303.6  of  this 
chapter. 

(3)  If  an  order  needed  enforcement 
during  the  review  period,  but  income 
was  not  withheld  or  other  collections 
were  not  received  (when  income 
withholding  could  not  be  implemented), 
the  State  must  determine  the  last 
required  action  and  determine  whether 
the  action  was  taken  within  the 
appropriate  timeframes.  The  following 
is  a  list  of  possible  last  required  actions: 

(i)  If  location  activities  are  necessary, 
using  all  appropriate  location  sources 
within  75  days  pursuant  to  §  303.3(b)(3) 
of  this  chapter.  This  includes,  at  a 
minimum,  all  of  the  following  locate 
sources  as  appropriate:  custodial  parent, 
Federal  Parent  Locator  Service  (FPLS), 
State  employment  security  agency. 
Department  of  motor  vehicles,  and 
credit  bureaus; 

(ii)  Repeating  attempts  to  locate 
quarterly  and  when  new  information  is 
received  pursuant  to  §  303.3(b)(5)  of  this 
chapter; 

(iii)  If  there  is  no  immediate  income 
withholding  order,  initiating  income 
withholding  upon  identifying  a 
delinquency  equal  to  one  month's 
arrears,  in  accordance  with  §  303.100(c) 
of  this  chapter; 

(iv)  If  immediate  income  withholding 
is  ordered,  sending  a  notice  to  the 
employer  within  15  calendar  days  of  the 


date  the  support  order  was  entered,  if 
the  employer  was  known,  or  within  2 
business  days  after  the  date  information 
regarding  a  newly  hired  employee  is 
entered  into  the  State  Directory  of  New 
Hires,  whichever  occurs  later  in 
accordance  with  §  303.100(e)(2)  of  this 
chapter  and  section  453A(g)(l)  of  the 
Act; 

(v)  If  income  withholding  is  not 
appropriate  or  cannot  be  implemented, 
taking  an  appropriate  enforcement 
action  (other  than  Federal  and  State 
income  tax  refund  offset),  imless  service 
of  process  is  necessary,  within  no  more 
than  30  days  of  identifying  a 
delinquency  or-identifying  the  location 
the  non-custodial  parent,  whichever 
occurs  later  in  accordance  with 
§  303.6(c)(2)  of  this  chapter; 

(vi)  If  income  withholding  is  not 
appropriate  or  cannot  be  implemented 
and  service  of  process  is  needed,  taking 
an  appropriate  enforcement  action 
(other  than  Federal  and  State  income  tax 
refund  offset),  within  no  more  than  60 
days  of  identifying  a  delinquency  or 
locating  the  non-custodial  parent, 
whichever  occiu-s  later,  or  documenting 
unsuccessful  attempts  to  serve  process 
in  accordance  with  the  State's 
guidelines  for  defining  diligent  efforts 
and  §  303.6(c)(2)of  this  chapter; 

(vii)  ff  the  case  has  arrearages, 
submitting  the  case  for  Federal  and 
State  income  tax  refund  offset  during 
the  review  period,  if  appropriate,  in 
accordance  vnth  §  §  303.72,  303.102  and 
303.6(c)(3)  of  this  chapter. 

(d)  Disbursement  of  collections.  A 
State  must  have  and  use  procedures 
required  in  this  paragraph  in  at  least  75 
percent  of  the  cases  reviewed. 

(1)  States  must  implement  a  State 
Disbursement  Unit  by  the  statutory  - 
deadline  applicable  to  that  State. 

(2)  States  must  determine  whether 
disbursements  of  collections  received  in 
the  previous  quarter  were  made  within 

2  business  days  after  receipt  by  the  State 
Disbxirsement  Unit  from  the  employer  or 
other  source  of  periodic  income  in 
accordance  with  section  457(a)  of  the 
Act,  if  sufficient  information  identifying 
the  payee  is  provided  pursuant  to 
section  454B(c)  of  the  Act. 

(3)  States  may  delay  the  distribution 
of  collections  toward  arrearages  until 
resolution  of  any  timely  appeals  with 
respect  to  such  arrearages  pursuant  to 
section  454B(c)(2)  of  the  Act. 

(e)  Securing  and  enforcing  medical 
support  orders.  A  State  must  have  and 
use  procediues  required  imder  this 
paragraph  in  at  least  75  percent  of  the 
cases  reviewed.  A  State  must: 

(1)  Determine  whether  all  support 
orders  established  diuing  the  review 
period  included  medical  support  If  not, 
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determine  whether  medical  support  was 
included  in  the  petition  for  support  to 
the  court  or  administrative  authority 
pursuant  to  §  466(a)(19)  of  the  Act  and 
§  303.31(b)(1)  of  this  chapter. 

(2)  If  a  requirement  for  medical 
support  is  included  in  the  order, 
determine  whether  steps  were  taken  to 
determine  if  reasonable  health 
insurance  was  available  pursuant  to 

§  303.31(a)(1)  and  (b)(7)  of  this  chapter. 

(3)  If  reasonable  health  insurance  was 
available,  but  not  obtained,  determine 
whether  steps  were  taken  to  enforce  the 
order  pursuant  to  §  303.31(b)(7)  of  this 
chapter. 

(4)  Determine  whether  the  IV-D 
agency  informed  the  Medicaid  agency 
that  coverage  had  been  obtained  when 
health  insurance  was  obtained  during 
the  review  period  pursuant  to 

§  303.31(b)(6)  of  this  chapter. 

(5)  Determine  whether  the  custodial 
parent  was  provided  with  information 
regarding  the  policy  when  health 
insurance  was  obtained  pursuant  to 

§  303.31(b)(5)  of  this  chapter. 

(6)  Determine  whether  the  State 
requested  employers  providing  health 
coverage  to  inform  the  State  of  lapses  in 
coverage  pursuant  to  §  303.31(b)(9)  of 
this  chapter. 

(7)  Determine  whether  the  State 
transferred  notice  of  the  health  care 
provision  to  a  new  employer  when  a 
noncustodial  parent  was  ordered  to 
provide  health  insurance  coverage  and 
changed  emplojrment  and  the  new 
employer  provides  health  care  coverage. 

(fl  Review  and  adjustment  of  orders. 
A  State  must  have  and  use  procediu'es 
required  under  this  paragraph  in  at  least 
75  percent  of  the  cases  reviewed. 

(1)  If  a  case  has  been  reviewed  and 
meets  the  conditions  for  adjustment 
imder  State  laws  and  procedures  and 
§  303.8  of  this  chapter  and  the  order  is 
adjusted  or  a  determination  is  made  as 
a  result  of  a  review  during  the  self- 
assessment  period  that  an  adjustment  is 
not  needed  in  accordance  with  the 
State's  guidelines  for  setting  child 
support  awards,  the  State  will  be 
considered  to  have  taken  appropriate 
action  in  that  case,  notwithstanding  the 
timeframes  for:  establishment  of  cases  in 
§  303.2(b)  of  this  chapter;  provision  of 
services  in  interstate  FV-D  cases  under 

§  303.7(a),  (b),  (c)(4)  through  (6),  and  (c) 
(8)  and  (9)  of  this  chapter;  and  location 
and  review  and  adjustment  of  support 
orders  contained  in  §§  303.3(b)(3)  and 
(5),  and  303.8  of  this  chapter. 

(2)  If  a  case  has  not  been  reviewed, 
the  State  must  determine  the  last 
required  action  and  determine  whether 
the  action  was  taken  within  the 
appropriate  timeframe.  The  following  is 
a  list  of  possible  last  actions: 


(i)  If  locate  is  necessary  to  conduct  a 
review,  using  all  appropriate  location 
sources  within  75  days  of  opening  the 
case  pursuant  to  §  303.3(b)(3)  of  this 
chapter.  This  includes  all  the  following 
locate  sources  as  appropriate:  custodial 
parent,  FPLS,  U.S.  Postal  Service,  State 
employment  security  agency, 
miemployment  data.  Department  of 
Motor  Vehicles,  and  credit  bureaus; 

(ii)  Repeating  location  attempts 
quarterly  and  when  new  information  is 
received  pursuant  to  §  303.3(b)(5)  of  this 
chapter; 

(iii)  Providing  the  custodial  and  non- 
custodial parents  notices,  not  less  often 
then  once  every  three  years,  informing 
them  of  their  right  to  request  the  State 
to  review  and,  if  appropriate,  adjust  the 
order; 

(iv)  The  first  notice  may  be  included 
in  the  order  pursuant  to  §  466(a)(10)(C) 
of  the  Act.  Aiter  the  initial  notice,  the 
State  must  periodically  (at  least  once 
every  3  years)  send  notices  to  both 
parents; 

(v)  Within  180  calendar  days  of 
receiving  a  request  for  a  review  or 
locating  the  non-requesting  parent, 
whichever  occurs  later,  conducting  a 
review  of  the  order  and  adjusting  the 
order  or  determining  that  the  ordm 
should  not  be  adjusted  puirsuant  to 
§  303.8(e)  of  this  chapter; 

(vi)  If  an  adjustment  was  made  during 
the  review  period  using  cost  of  living  or 
automated  methods,  giving  both  parties 
30  days  to  contest  any  adjustment  to 
that  support  order  pursuant  to 
§466(a)(10){A)(ii)  of  the  Act. 

(g)  Interstate  serrices.  A  State  must 
have  and  use  procedures  required  uinder 
this  paragraph  in  at  least  75  percent  of 
the  cases  reviewed.  For  all  interstate 
cases  requiring  services  during  the 
review  period,  determine  the  last 
required  action  and  determine  whether 
the  action  was  taken  during  the 
appropriate  timeframe: 

(1)  Initiating  interstate  cases: 

(i)  Except  when  using  the  State's  long- 
arm  statute  for  establishing  paternity, 
within  20  calendar  days  of  determining 
that  the  non-custodial  parent  is  in 
another  State  and,  if  appropriate,  receipt 
of  any  necessary  information  needed  to 
process  the  case,  referring  that  case  to 
the  responding  State's  interstate  central 
registry  for  action  piu-suant  to 
§  303.7(b)(2)  of  this  chapter. 

(ii)  If  additional  information  is 
requested,  providing  the  responding 
State's  central  registry  with  requested 
additional  information  within  30 
calendar  days  of  the  request  pursuant  to 
§  303.7(b)(4)  of  this  chapter. 

(iii)  Upon  receipt  of  new  information 
on  a  case,  notifying  the  responding  State 
of  that  information  within  10  working 


days  pursuant  to  §  303.7(b)(5)  of  this 
chapter. 

(iv)  Within  20  calendar  days  after 
receiving  a  request  for  review  and 
adjustment)  pursuant  to  §  303.7(b)(6)  of 
this  chapter. 

(2)  Responding  interstate  cases: 

(i)  Within  10  working  days  of  receipt 
of  an  interstate  FV-D  case,  the  central 
registry  reviewing  submitted 
docmnentation  for  completeness, 
forwarding  the  case  to  the  State  Parent 
Locator  Service  (PLS)  for  locate  or  to  the 
appropriate  agency  for  processing, 
acknowledging  receipt  of  the  case  and 
requesting  any  missing  docimientation 
from  the  initiating  State,  and  informing 
the  rV-D  agency  in  the  initiating  State 
where  the  case  was  sent  for  action, 
pursuant  to  §  303.7(a)(2)  of  this  chapter. 

(ii)  The  Central  registry  responding  to 
inquiries  from  other  States  within  5 
working  days  of  a  receipt  of  request  for 
case  status  review  pursuant  to 
§  303.7(a)(4)  of  this  chapter. 

(iii)  Within  10  days  of  locating  the 
non-custodial  parent  in  a  different 
jurisdiction  or  State,  forwarding  the  case 
in  accordance  with  Federal 
requirements  pursuant  to  §  303.7(c)(5) 
and  (6)  of  this  chapter. 

(iv)  Within  2  business  days  of  receipt 
of  collections,  forwarding  any  support 
payments  to  the  initiating  State 
pursuant  to  §454B(c)(l)  of  the  Act. 

(v)  Within  10  working  days  of  receipt 
of  new  information  notifying  the 
initiating  State  of  that  new  information 
pxusuant  to  §  303.7(c)(9)  of  this  chapter. 

(h)  Expedited  processes.  The  State 
must  have  and  use  procedures  required 
under  this  paragraph  in  the  amoimts 
specified  in  this  paragraph  in  the  cases 
reviewed  for  the  expedited  processes 
criterion. 

(1)  In  rV-D  cases  needing  support 
orders  established,  regardless  of 
whether  paternity  has  been  established, 
action  to  establish  support  orders  must 
be  completed  from  the  date  of  service  of 
process  to  the  time  of  disposition  within 
the  following  timeframes  pursuant  to 
§303.101(b)(2)(i)  of  this  chapter: 

(i)  75  percent  in  6  months;  and 
(ii)  90  percent  in  12  months. 

(2)  States  may  count  as  a  success  for 
the  6-month  standard  cases  where  the 
IV-D  agency  uses  long-arm  jurisdiction 
and  disposition  occurs  within  12 
months  of  service  of  process  on  the 
alleged  fether  or  non-custodial  parent. 

§  308.3    Optional  program  arMt  of  review. 

(a)  Program  direction.  A  State  may 
include  a  program  direction  review  in 
its  self-assessment  for  the  purpose  of 
analyzing  the  relation."^'  ips  between 
case  results  relating  to  program 
compliance  areas,  and  performance  and 
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program  outcome  indicators.  This 
review  is  an  opportunity  for  States  to 
demonstrate  how  they  are  trying  to 
manage  their  resources  to  achieve  the 
best  performance  possible.  A  program 
direction  analysis  could  describe  the 
following: 

(1)  Initiatives  that  resulted  in 
improved  and  achievable  performance 
accompanied  with  supporting  data; 

(2)  Barriers  impeding  progress;  and 

(3)  Efforts  to  improve  performance, 
(b)  Program  service  enhancement.  A 

State  may  include  a  program  service 
enhancement  report  in  its  self- 


assessment  that  describes  initiatives  put 
into  practice  that  improved  program 
performance  and  customer  service.  This 
is  an  opportunity  for  States  to  promote 
their  programs  and  innovative  practices. 
Some  examples  of  iimovative  activities 
that  States  may  elect  to  discuss  in  the 
report  include: 

(1)  Steps  taken  to  make  the  program 
more  efBcient  and  effective; 

(2)  Efforts  to  improve  client  services; 

(3)  Demonstration  projects  testing 
creative  new  ways  of  doing  business; 

(4)  Collaborative  efforts  being  taken 
with  partners  and  customers; 


(5)  Innovative  practices  which  have 
resulted  in  improved  program 
performance; 

(6)  Actions  taken  to  improve  public 
image;  and 

(7)  Access/visitation  projects  initiated 
to  improve  non-custodial  parents' 
involvement  with  the  children. 

(c)  A  State  may  provide  any  of  the 
optional  information  in  paragraphs  (a) 
and  (b)  of  this  section  in  narrative  form. 

(FR  Doc.  9»-25901  Filed  10-7-99;  8:45  am] 
BILUNQ  COOE  41S4-01-P 
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DEPARTMENT  OF  STATE 

[Public  Notic*  3130] 

OffiM  Of  the  Coordinator  For 
Countartarrortam;  Daaignation  of 
Foreign  Tarroriat  Organizationa 

AGENCY:  Department  of  State. 

ACTION:  Designation  of  Foreign  Terrorist 

Organizations. 

Pursuant  to  Section  219  of  the 
Immigration  and  Nationality  Act 
("INA"),  as  added  by  the  Antiterrorism 
and  Effective  Death  Penalty  Act  of  1996, 
Pub.  L.  No.  104-132.  §  302, 110  Stat. 
1214, 1248  (1996),  and  amended  by  the 
Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  of  1996. 
Pub.  L.  No.  104-208, 110  Stat.  3009 
(1996),  I  hereby  designate,  effective 
October  8. 1999,  the  following 
organization  as  a  foreign  terrorist 
organization: 
al  Qa'ida 
also  known  as  al  Qaeda,  also  known 
as  "the  Base,"  also  known  as  the 
Islamic  Army,  also  known  as  the 
World  Islamic  Front  for  Jihad 
Against  Jews  and  Crusaders,  also 
known  as  the  Islamic  Army  for  the 
Liberation  of  the  Holy  Places,  also 
known  as  the  Usama  Bin  Laden 
Network,  also  known  as  the  Usama 
Bin  Laden  Organization,  also 
known  as  Islamic  Salvation 
Foundation,  also  known  as  The 
Group  for  the  Preservation  of  the 
Holy  Sites 
Piirsuant  to  Section  219  of  the 
Immigration  and  Nationality  Act 
("INA"),  as  added  by  the  Antiterrorism 
and  Effective  Death  Penalty  Act  of  1996, 
Pub.  L  No.  104-132,  §  302, 110  Stat. 
1214, 1248  (1996),  and  amended  by  the 
Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  of  1996, 
Pub.  L.  No.  104-208, 110  Stat.  3009 
(1996),  I  hereby  redesignate,  effective 
October  8, 1999,  the  following 
organizations  as  foreign  terrorist 
organizations: 
Abu  Nidal  Organization 
also  known  as  ANO,  also  known  as 
Black  September,  also  known  as  the 
Fatah  Revolutionary  Coimcil,  also 
known  as  the  Arab  Revolutionary 
Council,  also  known  as  the  Arab 
Revolutionary  Brigades,  also  known 
as  the  Revolutionary  Organization 
of  Socialist  Muslims 
Abu  Sayyaf  Group 
also  knoMm  as  Al  Harakat  Al 
Islami)rya 
Armed  Islamic  Group 
also  known  as  GIA,  also  known  as 
Groupement  Islamique  Anne,  also 
known  as  AIG,  also  known  as  Al- 


Jama'ahal-Islamiyah  al-Musallah 

Aiun  Shinrikyo 
also  known  as  Aimi  Supreme  Truth, 
also  knovm  as  A.I.C.  Sogo 
Kenkyusho,  also  knovm  as  A.I.C. 
Comprehensive  Research  Institute 

Basque  Fatherland  and  Liberty 
also  known  as  Euzkadi  Ta 
Askatasuna,  also  known  as  ETA 

Gama'a  al-Islamiyya 
also  known  as  the  Islamic  Group,  also 
known  as  IG,  also  known  as  aJ- 
Gama'at,  also  known  as  Islamic 
Gama'at,  also  knovra  as  Egyptian  al- 
Gama'at  al-Islamiyya,  also  loiown  as 
GI 

HAMAS 
also  known  as  the  Islamic  Resistance 
Movement,  also  known  as  Harakat 
al-Muqawama  al-lslamiya,  also 
known  as  Students  of  Ayyash,  also 
known  as  Students  of  the  Engineer, 
also  known  as  Yahya  Ayyash  Units, 
also  known  as  Izz  Al-Din  Al-Qassim 
Brigades,  also  knowm  as  Izz  Al-Din 
Al-Qassim  Forces,  also  known  as 
Izz  Al-Din  Al-Qassim  Battalions, 
also  known  as  Izz  al-Din  Al  Qassam 
Brigades,  also  known  as  Izz  al-Din 
Al  Qassam  Forces,  also  known  as 
Izz  al-Din  Al  Qassam  Battalions 

Harakat  ul-Mujahideen 
also  known  as  HUM,  also  known  as 
Harakat  ul-Ansar,  also  known  as 
HUA,  also  known  as  Al-Hadid,  also 
known  as  Al-Hadith,  also  known  as 
Al-Faran 

Hizballah 
also  known  as  the  Party  of  God,  also 
.    known  as  Islamic  Jihad,  also  known 
as  Islamic  Jihad  Organization,  also 
knovra  as  Revolutionary  Justice 
Organization,  also  known  as 
Organization  of  the  Oppressed  on 
Earth,  also  known  as  Islamic  Jihad 
for  the  Liberation  of  Palestine,  also 
known  as  Organization  of  Right 
Against  Wrong,  also  known  as 
Ansar  Allah,  also  known  as 
Followers  of  the  Prophet 
Muhammed 

Japanese  Red  Army 
also  known  as  Nippon  Sekigun,  also 
known  as  Nihon  Sekigun,  also 
known  as  the  Anti-Imperialist 
International  Brigade,  also  known 
as  the  Holy  War  Brigade,  also 
known  as  the  Anti-War  Democratic 
Front,  also  known  as  the  JRA,  also 
known  as  the  AIIB 

al-Jihad 
also  known  as  Egyptian  al-Jihad,  also 
known  as  New  Jihad,  also  known  as 
Egyptian  Islamic  Jihad,  also  known 
as  Jihad  Group 

Kach 
also  known  as  the  Repression  of 
Traitors,  also  known  as  Dikuy 
Bogdim,  also  known  as  DOV,  also 


known  as  the  State  of  Judea,  also 
known  as  the  Committee  for  the 
Safety  of  the  Roads,  also  known  as 
the  Sword  of  David,  also  known  as 
Judea  Police,  also  known  as 
Forefront  of  the  Idea,  also  known  as 
The  Qomemiyut  Movement,  also 
known  as  The  Yeshiva  of  the  Jewish 
Idea 

Kahane  Chai 
also  known  as  Kahane  Lives,  also 
known  as  the  Kfar  Tapuah  Fund, 
also  known  as  The  Judean  Voice, 
also  known  as  The  Judean  Legion, 
also  known  as  The  Way  of  the 
Torah,  also  knovm  as  The  Yeshiva 
of  the  Jewish  Idea,  also  known  as 
KOACH 

Kurdistan  Workers'  Party 
also  known  as  the  PKK,  also  known 
as  Partiya  Karkeran  Kurdistan 

Liberation  Tigers  of  Tamil  Eelam 
also  known  as  LITE,  also  known  as 
Tamil  Tigers,  also  known  as  EUalan 
Force 

Muiahedtn-e  KhalqOrganization 
also  known  as  M£K,  also  knovm  as 
MKO,  also  knovim  as  Mujahedin-e 
Khalq,  also  knov«m  as  People's 
Mujahedin  Organization  of  Iran, 
also  known  as  PMOI,  also  known  as 
Organization  of  the  People's  Holy 
Warriors  of  Iran,  also  known  as 
Sazeman-e  Mujahedin-e  Khalq-e 
Iran,  also  known  as  National 
Coimcil  of  Resistance,  also  known 
as  NCR,  also  known  as  the  National 
Liberation  Army  of  Iran,  also 
known  as  NLA 

National  Liberation  Army 
also  known  as  the  ELN,  also  known  as 
the  Ejercito  de  Liberacion  Nacional 

Palestine  Islamic  Jihad-Shacjaqi  Faction 
also  known  as  PlJ-Shaqaqi  Faction, 
also  known  as  PlJ-Shallah  Faction, 
also  known  as  Palestinian  Islamic 
Jihad,  also  known  as  PIJ,  also 
known  as  Islamic  Jihad  of  Palestine, 
also  known  as  Islamic  Jihad  in 
Palestine,  also  known  as  Abu 
Ghimaym  Squad  of  the  Hizballah 
Bayt  Al-Maqdis 

Palestine  Liberation  Front-Abu  Abbas 
Faction 
also  known  as  the  Palestine  Liberation 
Front,  also  known  as  the  PLF,  also 
known  as  the  PLF-Abu  Abbas 

Popular  Front  for  the  Liberation  of 
Palestine 
also  known  as  the  PFLP,  also  known 
as  the  Red  Eagles,  also  known  as  the 
Red  Eagle  Group,  also  known  as  the 
Red  Eagle  Gang,  also  known  as  the 
Halhul  Gang,  also  known  as  the 
Halhul  Squad 

Popular  Front  for  the  Liberation  of 
Palestine-General  Command 
also  known  as  PFLP-GC 

Revolutionary  Armed  Forces  of 
Colombia 
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also  known  as  FARC,  also  known  as 
Fuerzas  Armadas  Revolucionarias 
de  Colombia 
Revolutionary  Organization  17 
r,     November 
also  known  as  17  November,  also 
known  as  Epanastatiki  Organosi  17 
Noemvri 
Revolutionary  People's  Liberation  Party/ 
Front 
also  known  as  Devrimci  Halk 
Kujtulus  Partisi-Cephesi,  also 
known  as  the  DHKP/C,  also  known 
as  Devrimci  Sol,  also  known  as 
Revolutionary  Left,  also  known  as« 
Dev  Sol,  also  known  as  Dev  Sol 
Silahli  Devrimci  Birlikleri,  also 
known  as  Dev  Sol  SDB,  also  known 
as  Dev  Sol  Armed  Revolutionary 
Units 
Revolutionary  People's  Struggle 
also  known  as  Epanastatikos  Laikos 


Agonas,  also  known  as  ELA,  also 
known  as  Revolutionary  Popular 
Struggle,  also  known  as  Popular 
Revolutionary  Struggle,  also  known 
as  June  78,  also  known  as 
Organization  of  Revolutionary 
Internationalist  Solidarity,  also 
known  as  Revolutionary  Nuclei, 
also  known  as  Revolutionary  Cells, 
also  known  as  Liberation  Struggle 
Shining  Path 
also  known  in  Spanish  as  Sendero 
Luminoso,  also  known  as  SL,  also 
known  as  the  Partido  Comunista  del 
Peru  en  el  Sendero  Luminoso  de 
Jose  Carlos  Mariategui  (Commimist 
Party  of  Peru  on  the  Shining  Path  of 
Jose  Carlos  Mariategui),  also  known 
as  Partido  Comunista  del  Peru 
(Communist  Party  of  Peru),  also 
known  as  PCP,  also  known  as 
Socorro  Popular  del  Peru  (People's 


Aid  of  Peru),  also  known  as  SPP, 
also  known  as  Ejercito  Guerrillero 
Popular  (People's  Guerrilla  Army), 
also  known  as  EGP,  also  known  as 
Ejercito  Popular  de  Liberacion 
(People's  Liberation  Army),  also, 
known  as  the  EPL 

Tupac  Amaru  Revolutionary  Movement 

also  known  as  MRTA,  also  known  as 
the  Movimiento  Revolucionario 
Tupac  Amaru 

I  further  direct  that  these  designations 
be  published  in  the  Federal  Register  on 
October  8,  1999,  as  required  by  section 
219{a)(2){A)(ii)oftheINA. 

Dated:  October  6, 1999. 
Madeleine  K.  Albright, 
Secretary  of  State. 

(FR  Doc.  99-26565  Filed  10-7-99:  5:00  pm] 
BILUNG  CODE  4710-2S-P 
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13037  (Revoked  by 
EG  13138) 53879 

13038  (Revoked  by 
EG  13138) 53879 

13050  (Revoked  by 

EG  13138) 53879 

13062  (Superseded  in 

part  by  EG 


Menx)randunis: 

April  16,  1999 53883 

Presidential  DeternHnatiorw: 
^4o.  99-38  of 

September  21 , 

1999 53573 

No.  99-39  of 

Septemt)er21, 

1999 53575 

No.  99-40  of 

September  21, 

1999 53577 

No.  99-41  of 

September  22. 

1999 53579 

No.  99-42  of 

September  29, 

1999 54499 

No.  99-43  of 

September  30, 

1999 54501 

No.  99-44  of 

September  30, 

1999 54503 

No.  99-45  of 

September  30, 

1999 53505 

5  CFR 

532 53179 

831 53581 

842 53581 

870 „ 54761 

1201 54507 

7  CFR 

735 54506 

915 „ 53181 

923 53885 

944 53181 

1000 „.. 53885 

1001 53885 

1002 .„ 53885 

1004 „ 53885 

1005 53885 

1006 53885 

1007 53885 

1012 ^ 53885 

1013 53885 

1030 53885 

1032 53885 

1033 53885 

1036 .....53885 

1040 „ 53885 

1044 53885 

1046 53885 

1049 .53885 
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1050 53885 

1064 53885 

1065 53885 

1068 53885 

1076 53885 

1079.... '. 53885 

1106... ^ 53885 

1124 53885 

1126 ...53885 

1 131 53885 

1134 53885 

1135 „ 53885 

1 1 37 « 53885 

1 1 38 > 53885 

1 1 39 53885 

1755 ~ 53886 

8CFR 

Propo— d  Rules: 

Ch  1 54794 

9CFR 

317 53186 

381 53186 

10CFR 

20 54543 

50 53582 

72 , 53582 

431 54114 

PrapocMl  Ruiss: 

50 53270 

12CFR 

204 53617 

262 „....531 88 

602 5451 1 

14CFR 

25 54761 

39 53189.  53191.  53193, 

53620.  53621,  53623.  53625. 
54199.  54200,  54202,  54512, 
54513,  54515,  54517,  54518. 
54763.  54767,  54769,  54770. 
54773,  54774 

71 53627.  53887,  53888, 

53889.  53890,  53891,  53892, 

53893.  53894,  53895,  53896, 

53898,  53899,  54203,  54204, 

54205,  54206 

93 53558 

PraooflMl  Rutafl: 

39 53275.  53951.  53953, 

54227,  54229.  54230,  54232. 
54234.  54237,  54239,  54240. 
54242.  54246.  54248.  54249. 
54580.  54582.  54584,  54587, 
54589,  54591,  54594.  54596, 
54598.  54795,  54797,  54799, 
54801,  54804,  54808,  54811, 
54815.  54818,  54822.  54826. 
54829.54833 

71 53956,  53957 

193 53958 

450....„ 54448 

15CPR 

774 54520 

902 54732 

PfopOMd  RuIm: 

30 53861 

732 „ 53854 

740 53854 

743 53854 


748 ...53854 

750 53854 

752 53854 

758 53854 

7fe2 53854 

772 53854 

17CFR 

210 53900 

228 53900 

229 53900 

230 53900 

239 53900 

240 53900 

249 53900 

260 53900 

18CFR 

2 54522 

157 54522 

284 54522 

380 54522 

385 54522 

ProposMl  P  jIm: 

385 53959 

19CFR 

122 53627 

20  era 

PropoMdRulM: 

718 54966 

722 54966 

725 54966 

726 54966 

727 54966 

21  CFR 

50 54180 

178 53925 

Ch.  II 54794 

312 54180 

558 53926 

878 53927 

900 53195 

Propoaod  Rules: 

5 53281 

25 .53281 

314 53960 

500 53281 

510 53281 

558 53281 

601 53960 

880 53294 

'22  CFR 

171 54538 

Ch.  V 54538 

514 53928 

Propo— d  Rules: 

194 53632 

24  CFR 

200 53930 

882 53868 

888 53450 

25  CFR 

516 54541 

26  CFR 

Proposed  Rules: 

1 54836 

27  CFR 

1 54776 


28  CFR 

Ch.  1 54794 

Propossd  Rules: 

571 53872 

30  CFR 

250 53195 

948 53200 

950 53202 

Proposed  Rulee: 

250 53298 

915 „ ~ 54840 

946 54843 

948 54845 

32  CFR 

1800 53769 

33  CFR 

100 53208,53628 

117 53209.  54776 

Propo99d  Rulsft: 

20 53970 

100 54847.  54849 

165 54963 

175 53971 

165 54242 

34  CFR 

Propossd  Ruiss: 

75 54254 

36  CFR 

Propossd  RuIss: 

217 59074 

219 59074 

37  CFR 

Proposed  Rules: 

1 53772 

3 53772 

5 53772 

10 53772 

38  CFR 

3 54206 

17 54207 

PropoMd  Rutos: 

20 53302 

39  CFR 

Proposed  Rules: 

111 54255 

40  CFR 

52 53210.  53931.  54559 

61 53212 

180 54218.  54777.  54779 

300 53213.  53629 

PropoMd  RuIms 

49 54851 

52 53303,  53973.  54600. 

54601,54851 

122 53304 

123 ^ 53304 

124 „ 53304 

130 „ 53304 

131 53304 

132 53632 

197 53304 

258 53976 

264 54604 

42  CFR 

Propossd  RuIss: 

57 54263 


58 54263 

447.. 54263 

43  CFR 

1820 53213 

3500 53512 

3510 53512 

3520 53512 

3530 53512 

3540 53512 

3550 53512 

3560.. 53512 

3570 53512 

3800 53213 

44  CFR 

65 53931.  53933,  53936 

67 53938,  53939 

Propossd  RuIss: 

67 53980.53982 

45  CFR 

Propossd  RuIss: 

302.„ 55074 

303 55074 

304 55074 

305 55074 

308 55102 

46  CFR 

1 53220 

-2 53220 

4 53220 

10 53220.53230 

12 53230 

15 53220 

31 53220 

34 „ 53220 

38...... ....53220 

52... ....^. 53220 

53 53220 

54...„ 53220 

56 53220 

57 53220 

58 53220 

59 53220 

61 53220 

63 53220 

64 .53220 

67 53220 

68 53220 

69 53220 

76 53220 

91 53220 

95 53220 

98 53220 

105 ...» 53220 

107 53220 

108 53220 

109 53220 

118 53220 

125 53220 

133 > 53220 

147 53220 

151 53220 

153-... 53220 

160 53220 

161 53220 

162..„ 53220 

167 53220 

169 53220 

177 53220 

181 53220 

189 53220 

193 53220 

197 53220 
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HI 


199 53220 

204 54782 

Propocad  Rules: 

5 53970 

47CFR 

Ch.l 54561 

1 53231 

13 53231 

20 54564 

22 53231,  54564 

64 53242,  53944,  54577 

73 54224.  54225,  54783, 

54784,  54785,  54786 

80 53231 

87 53231 

90 „ 53231 

95 53231 

97 53231 

101. 53231 

Proposed  RuIm: 

54 53648 


61 53648 

69 53648 

73 53655,  54268,  54269, 

54270 
76 54854 

48CFR 

1 53264 

15 :..... 53264 

19 53264 

52 „ 53264 

237 53447 

415 54963 

Ch.  19 54538 

Pfft)pos0d  RuIm: 

1804 54270 

1812 _ 54270 

1852 _ 54270 

49CFR 

172 54730 

1002 53264 


1003 53264 

1007 ....53264 

101 1 „ 53264 

1012 53264 

1014 53264 

1017 „ 53264 

1018 ..53264 

1019 53264 

1021 53264 

1034 53264 

1039 53264 

1 1 00...™... ;„._... ^...53264 

1 101 „ 53264 

1103 53264 

1 1 04 53264 

1105 „, 53264 

1113 53264 

1133 53264 

1139 53264 

1 1 50 53264 

1 151 — „.53264 

1152 53264 


1177 

1180 , 

1184 

Propossd  Rules: 
661 


..53264 
..53264 
..53264 

.54855 


50CFR 

216 ; „ 53269 

600 .54786 

635 53949,  54577 

648 54732 

660 _ 54786 

679 53630,  53950,  54225, 

54578,54791,54792 
Proposed  Rules: 

17 53655 

660 „ 54272 

679 53305 


IV 
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REMINDERS 

The  Hems  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  OCTOBER  8, 
1999 

ENVIRONMENTAL 
PnOTECnON  AGENCY 

Air  programs:  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
New  Yoilc  published  8-9-99 

Pesticides:  tolerances  in  food, 
animal  feeds,  and  raw 
agncultural  commodities: 
Ethalfluralin;  published  10-8- 
99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations:  table  of 
assignments: 
Iowa;  published  10-8-99 

TRANSPORTATION 

DEPARTMENT 

Coast  Quard 

Drawbridge  operations: 
Louisiana:  published  10-8-99 
t^ew  Jersey:  published  10-8- 
99 

TRANSPORTATION 

DEPARTMENT 

FMtom  Aviation 

Administration 

Airworthiness  directives: 
de  Havilland;  published  8- 

31-99 
Domien  published  9-3-99 
Fokker,  published  9-3-99 
McDonnell  Douglas; 
published  9-3-99 

TRANSPORTATION 

DEPARTMENT 

Maritims  Administration 

Organization,  functions,  and 
authority  delegations: 
Chief  Counsel  Office;  tort 
claim,  settlement  authority; 
published  10-8-99 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 

Rraanns  Buraau 

Organization,  functions,  and 
authority  delegations: 
Appropriate  ATF  officers 
Correction:  published  10- 
8-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  HaaNh 
Inspection  Sarvlce 

Animal  welfare: 


Nonhuman  primates;  policy; 
comments  due  by  10-13- 
99;  published  9-7-99 
Poultry  improvement: 
National  Poultry 
Improvement  Plan  and 
auxiliary  provisions — 
Plan  participants  and 
participating  flocks:  new 
program  classifications 
and  new  or  modified 
sampling  and  testing 
procedures:  comments 
due  by  10-12-99; 
published  8-10-99 
AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Sarvlce 
Child  nutrition  programs: 
Women,  infants,  and 
children;  special 
supplemental  nutrition 
program — 

Vendor  management 
systems;  mandatory 
selection  criteria, 
limitation  of  vendors, 
training  requirements 
high-risk  vendors 
identification  criteria, 
etc.;  comments  due  by 
10-14-99;  published  9-2- 
99 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmosplwric  Administration 
Fishery  consen/ation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Pollock;  comments  due  by 
10-12-99;  published  9- 
30-99 
Northeastern  United  States 
fisheries — 

Northeast  multispecies 
and  Atlantic  sea 
scallop;  comments  due 
by  10-12-99;  published 
9-10-99 
DEFENSE  DEPARTMENT 
Banks,  credit  unions,  and 
other  financial  institutions  on 
DoD  installations: 
procedures:  comments  due 
by  10-12-99:  published  8- 
11-99 
Federal  Acquisitkin  Regulation 
(FAR): 

Infomiation  technology; 
interagency  acquisition  by 
executive  agent; 
comments  due  by  10-12- 
99:  published  8-12-99 
Financial  institutions  on  DoD 
installations;  comments  due 
by  10-12-99;  published  8- 
11-99 
Privacy  Act;  implementatkxi 
Defense  Security  Sennce; 
comments  due  by  10-14- 
99;  published  9-14-99 


DEFENSE  DEPARTMENT 
Engineers  Corps 

f^vigation  regulations: 
St.  Marys  Falls  Canal  and 
Soo  Locks,  Ml; 
administration  and 
navigation;  comments  due 
by  10-15-99;  published  8- 
31-99 
ENERGY  DEPARTMENT 
Classified  matter  or  special 
nuclear  material;  criteria  and 
procedures  for  determining 
access  eligibility;  comments 
due  by  10-15-99;  published 
8-16-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Fuel  and  fuel  additives — 
Califomia;  enforcement 
exemptions  for 
refomiulated  gasoline; 
extension;  comments 
due  by  10-15-99; 
published  9-15-99 
Califomia:  enforcement 
exemptions  for 
reformulated  gasoline; 
extension;  comments 
due  by  10-15-99; 
published  9-15-99 
Air  quality  implementation 
plans:  approval  and 
promulgation;  various 
States: 

Delaware;  comments  due  by 
10-12-99;  published  9-9- 
99 
Illinois;  comments  due  by 
10-13-99:  published  9-13- 
99 
Kentucky;  comments  due  by 
10-13-99;  published  9-13- 
99 
New  Jersey:  comments  due 
by  10-12-99;  published  9- 
9-99 
Tennessee;  comments  due 
by  10-13-99;  published  9- 
13-99 
Hazardous  waste  program 
authorizations: 
Tennessee;  comments  due 
by  10-15-99;  published  9- 
15-99 
Texas;  comments  due  by 
10-14-99;  published  9-14- 
99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Telecommunications  Act  of 
1996:  implementation — 
Customer  proprietary 
network  information  and 
other  customer 
information;  local 
competition  provisions 
and  directory 


assistance;  comments 
due  by  10-13-99; 
published  9-27-99 
Telecommunications  Act  of 
1996;  implementation — 
Competitive  networks 
promotion  in  local 
telecommunications 
markets:  comments  due 
by  10-12-99;  published 
9-13-99 
Radio  stations;  table  of 
assignments: 

New  Mexico;  comments  due 
by  10-12-99;  published  8- 
31-99 
Various  States:  comments 
due  by  10-12-99; 
published  8-31-99 

FEDERAL  HOUSING 
HNANCE  BOARD 

Unpublished  information 
availability;  comments  due 
by  10-12-99;  published  8- 
13-99 

FEDERAL  TRADE 
COMMISSION 

Trade  regulatk>n  rules: 
Amplifiers  utilized  in  home 
entertainment  products: 
power  output  claims; 
comments  due  by  10-1 5- 
99;  published  9-21-99 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Information  technology; 

interagency  acquisition  by 

executive  agent: 

comments  due  by  10-12- 

99;  published  8-12-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Food  additives: 
Secondary  direct  food 
additives — 

Acidified  sodium  chlorite 
solutions:  comments 
due  by  10-15-99; 
published  9-15-99 
Human  drugs: 
Current  good  manufacturing 
practices- 
Positron  emission 
tomography  drug 
products:  comments 
due  by  10-13-99; 
published  9-22-99 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  and  Indian  housing: 
Public  Housing  Capital  Fund 
Program;  formula 
allocation  funding  system; 
comments  due  by  10-14- 
99;  published  9-14-99 
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INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Land  and  water: 
Land  held  in  tmst  for  benefit 
of  Indian  Tribes  and 
individual  Indians;  title 
acquisition;  comments  due 
by  10-12-99;  published  9- 
14-99 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Land  resource  management: 
Rights-of-way — 
Principles  and  procedures, 
and  Mineral  Leasing 
Act;  comments  due  by 
10-13-99;  published  6- 
15-99 

INTERIOR  DEPARTMENT 
Rsh  and  Wildlife  Service 

Endangered  and  threatened 

species: 

Califomia  bighorn  sheep; 
Sierra  Nevada  distinct 
population  segment; 
comments  due  by  10-15- 
99;  published  9-30-99 

Golden  sedge;  comments 
due  by  10-15-99; 
published  8-16-99 

Scaleshell  mussel; 
comments  due  by  10-12- 
99;  published  8-13-99 

INTERIOR  DEPARTMENT 
National  Park  Service 

Concession  contracts; 
solicitation,  award,  and 
administration;  comments 
due  by  10-15-99;  published 
8-30-99 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Pemnanent  program  and 
at)andoned  mine  land 
reclamation  plan 
submissions: 

Indiana;  comments  due  by 
10-15-99;  published  9-15- 
99 
Louisiana;  comments  due  by 
10-12-99;  published  9-10- 
99 
JUSTICE  DEPARTMENT 
Privacy  Act;  implementation; 
comments  due  by  10-12-99; 
published  9-10-99 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Information  technology; 
interagency  acquisition  by 
executive  agent; 
comments  due  by  10-12- 
99;  published  8-12-99 
NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 
Records  management: 


Agency  records  centers; 
storage  standard  update; 
comments  due  by  10-15- 
99;  published  9-15-99 

NUCLEAR  REGULATORY 
COMMISSION 

Byproduct  material;  domestic 
licensing: 

Industrial  devices  containing 

byproduct  material, 

generally  licensed; 

requirements;  comments 

due  by  10-12-99; 

published  7-26-99 
Special  nuclear  material; 
domestic  licensing: 

Critical  mass  possession; 
public  health  and 
environmental  safety 
measures;  comments  due 
by  10-13-99;  published  7- 
30-99 
Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements: 
Approved  spent  fuel  storage 
casks;  list  addition; 
comments  due  by  10-12- 
99;  published  7-29-99 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Drawbridge  operations: 
Connecticut;  comments  due 

by  10-12-99;  published  8- 

13-99 
New  Jersey;  comments  due 

by  10-12-99;  published  8- 

13-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Aerospatiale;  comments  due 

by  10-12-99;  published  9- 

10-99 
Airbus;  comments  due  by 

10-12-99;  published  9-10- 

99 
Boeing;  comments  due  by 

10-15-99:  published  8-31- 

99 
British  Aerospace; 

comments  due  by  10-15- 

99;  published  9-15-99 
Oomier;  comments  due  by 

10-14-99;  published  9-14- 

99 

International  Aero  Engines 
AG;  comments  due  by 
10-15-99;  published  9-15- 
99 

Learjet;  comments  due  t>y 
10-14-99;  published  8-30- 
99 

McDonnell  Douglas; 
comments  due  by  10-14- 
99;  published  8-30-99 


Raytheon;  comments  due  by 
10-12-99;  published  9-10- 
99 
Robinson  Helicopter  Co.; 
comments  due  liy  10-12- 
99;  published  8-11-99 
Saab;  comments  due  by  10- 
13-99;  published  9-13-99 
Ainworthiness  standards: 
Special  conditions — 
Cessna  Aircraft  Co.  Model 
525A  airplane; 
comments  due  by  10- 
13-99;  published  9-13- 
99 
New  Piper  Aircraft,  Inc. 
Meridian  PA-46-400TP 
airplane;  comments  due 
by  10-13-99;  published 
9-13-99 
Class  E  airspace;  comments 
due  by  10-15-99;  published 
8-31-99 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Consumer  information: 
Seat  belt  positioners; 
comments  due  by  10-12- 
99;  published  8-13-99 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Pipeline  safety: 
Enforcement  procedures; 
comments  due  by  10-12- 
99;  published  8-12-99 

TREASURY  DEPARTMENT 
Interrtai  Revenue  Service 

Income  taxes: 
Trusts  with  foreign  grantors; 

definition  of  term 

>grantor>;  cross  reference 

and  public  hearing; 

comments  due  by  10-12- 

99;  put>lished  8-10-99 
Procedure  and  administration: 
Private  foundation  disclosure 

requirements;  comments 

due  by  10-12-99; 

published  8-10-99 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 


in  "slip  law"  (irulividual 
pamphlet)  form  fnam  ttie 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  internet  from 
GPO  Access  at  http;// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  2981/P.L.  106-64 

To  extend  energy  conservation 
programs  under  the  Energy 
Policy  and  Consen^ation  Act 
through  March  31,  2000.  (Oct. 
5,  1999;  113  Stat.  511) 

S.  1059/P.L  106-65 

National  Defense  Authorization 
Act  for  Fiscal  Year  2000  (Oct. 
5.  1999;  113  Stat.  512) 

S.  293/P.L.  106-66 

To  direct  the  Secretaries  of 
Agriculture  and  Interior  to 
convey  certain  lands  in  San 
Juan  County,  New  Mexico,  to 
San  Juan  College.  (Oct.  6, 
1999;  113  Stat.  977) 

S.  944/P.L.  106-67 

To  amend  Public  Law  105-188 
to  provide  for  ttie  mineral 
leasing  of  certain  Indian  lands 
in  Oklahoma.  (Oct.  6,  1999; 
113  Stat.  979) 

S.  1072/P.L.  106-68 

To  make  certain  technical  and 
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The  President 


Presidential  Documents 


Executive  Order  13140  of  October  6,  1999 

1999  Amendments  to  the  Manual  for  Courts-Martial,  United 
States 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  chapter  47  of  title  10, 
United  States  Code  (Uniform  Code  of  Military  Justice,  10  U.S.C.  801-946), 
in  order  to  prescribe  amendments  to  the  Manual  for  Courts-Martial,  United 
States,  prescribed  by  Executive  Order  12473,  as  amended  by  Executive  Order 
12484,  Executive  Order  12550,  Executive  Order  12586,  Executive  Order 
12708,  Executive  Order  12767r  Executive  Order  12888,  Executive  Order 
12936,  Executive  Order  12960,  and  Executive  Order  13086,  it  is  hereby 
ordered  as  follows: 

Section  1.  Part  n  of  the  Manual  for  Coiirts-Martial,  United  States,  is  amended 
as  follows: 

a.  R.C.M.  502(c)  is  amended  to  read  as  follows: 

"(c)  Qualifications  of  military  judge.  A  military  judge  shall  be  a  com- 
missioned officer  of  the  armed  forces  who  is  a  member  of  the  bar  of 
a  Federal  court  or  a  member  of  the  hai  of  the  highest  court  of  a  State 
and  who  is  certified  to  be  qualified  for  duty  as  a  military  judge  by  the 
Judge  Advocate  General  of  the  armed  force  of  which  such  military 
judge  is  a  member.  In  addition,  the  military  judge  of  a  general  court- 
martial  shall  be  designated  for  such  duties  by  the  Judge  Advocate 
General  or  the  Judge  Advocate  General's  designee,  certified  to  be 
qualified  for  duty  as  a  military  judge  of  a  general  court-martial,  and 
assigned  and  directly  responsible  to  the  Judge  Advocate  General  or  the 
Judge  Advocate  General's  designee.  The  Secretary  concerned  may  pre- 
scribe additional  qualifications  for  military  judges  in  special  coiirts- 
martial.  As  used  in  this  subsection  "military  judge"  does  not  include 
the  president  of  a  special  court-martial  without  a  military  judge." 

b.  R.C.M.  804  is  amended  by  redesignating  the  current  subsection  (c) 
as  subsection  (d)  and  inserting  after  subsection  (b)  the  following  new  sub- 
section (c): 

"(c)  Voluntary  absence  for  limited  purpose  of  child  testimony. 

(1)  Election  by  accused.  Following  a  determination  by  the  military 
judge  that  remote  live  testimony  of  a  child  is  appropriate  pursuant  to 
Mil.  R.  Evid.  611(d)(3),  the  accused  may  elect  to  voluntarily  absent 
himself  from  the  courtroom  in  order  to  preclude  the  use  of  procedures 
described  in  R.C.M.  914A. 

(2)  Procedure.  The  accused's  absence  will  be  conditional  upon  his 
being  able  to  view  the  witness'  testimony  from  a  remote  location.  Nor- 
mally, a  two-way  closed  circuit  television  system  will  be  used  to 
transmit  the  child's  testimony  from  the  courtroom  to  the  accused's  lo- 
cation. A  one-way  closed  circuit  television  system  may  be  used  if 
deemed  necessary  by  the  military  judge.  The  accused  will  also  be  pro- 
vided private,  contemporaneous  communication  with  his  counsel.  The 
procedures  described  herein  shall  be  employed  unless  the  accused  has 
made  a  knowing  and  affirmative  waiver  of  these  procedures. 

(3)  Effect  on  accused's  rights  generally.  An  election  by  the  accused 
to  be  absent  pursuant  to  subsection  (c)(1)  shall  not  otherwise  afiiect  the 
accused's  right  to  be  present  at  the  remainder  of  the  trial  in  accord- 
ance with  this  rule." 
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c.  The  following  new  rule  is  inserted  after  R.C.M.  914: 

"Rule  914 A.  Use  of  remote  live  testimony  of  a  child 

(a)  General  procedures.  A  child  shall  be  allowed  to  testify  out  of  the 
presence  of  the  accused  after  the  military  judge  has  determined  that 
the  requirements  of  Mil.  R.  Evid.  611(d)(3)  have  been  satisfied.  The 
procedure  used  to  take  such  testimony  will  be  determined  by  the  mili- 
tary judge  based  upon  the  exigencies  of  the  situation.  However,  such 
testimony  should  normally  be  taken  via  a  two-way  closed  circuit  tele- 
vision system.  At  a  minimum,  the  following  procedures  shall  be  ob- 
served: 

(1)  The  witness  shall  testify  from  a  remote  location  outside  the 
coiutroom; 

(2)  Attendance  at  the  remote  location  shall  be  limited  to  the  child, 
counsel  for  each  side  (not  including  an  accused  pro  se),  equipment 
operators,  and  other  persons,  such  as  an  attendant  for  the  child, 
whose  presence  is  deemed  necessary  by  the  military  judge; 

(3)  Sufficient  monitors  shall  be  placed  in  the  courtroom  to  allow 
viewing  and  hearing  of  the  testimony  by  the  military  judge,  the  ac- 
cused, the  members,  the  court  reporter  and  the  public; 

(4)  The  voice  of  the  military  judge  shall  be  transmitted  into  the  re- 
mote location  to  allow  control  of  the  proceedings;  and 

(5)  The  accused  shall  be  permitted  private,  contemporaneous  com- 
mimication  with  his  counsel. 

(b)  Prohibitions.  The  procedures  described  above  shall  not  be  used 
where  the  accused  elects  to  absent  himself  from  the  courtroom  pursu- 
ant to  R.C.M.  804(c)." 

d.  R.C.M.  1001(b)(4)  is  amended  by  inserting  the  following  sentences 
between  the  first  and  second  sentences: 

"Evidence  in  aggravation  includes,  but  is  not  limited  to,  evidence  of 
financial,  social,  psychological,  and  medical  impact  on  or  cost  to  any 
person  or  entity  who  was  the  victim  of  an  offense  committed  by  the 
accused  and  evidence  of  significant  adverse  impact  on  the  mission, 
discipline,  or  efficiency  of  the  command  directly  and  inunediately  re- 
sulting from  the  accused's  offense.  In  addition,  evidence  in  aggrava- 
tion may  3 

include  evidence  that  the  accused  intentionally  selected  any  victim  or 
any  property  as  the  object  of  the  offense  because  of  the  actual  or  per- 
ceived race,  color,  religion,  national  origin,  ethnicity,  gender,  dis- 
ability, or  sexual  orientation  of  any  person." 

e.  R.C.M.  1003(b)  is  amended — 

(1)  by  striking  subsection  (4)  and 

(2)  by  redesignating  subsections  (5),  (6),  (7),  (8),  (9),  (10),  and  (11) 
as  subsections  (4),  (5),  (6),  (7),  (8),  (9),  and  (10),  respectively. 

f.  R.C.M.  1004(c)(7)  is  amended  by  adding  at  end  the  following  new 
subsection: 

"(K)  The  victim  of  the  murder  was  under  15  years  of  age." 

Sec.  2.  Part  m  of  the  Manual  for  Courts-Martial,  United  States,  is  amended 
as  follows: 

a.  Insert  the  following  new  rule  after  Mil.  R.  Evid.  512: 

"Rule  513.  Psychotherapist-patient  privilege 

(a)  General  rule  of  privilege.  A  patient  has  a  privilege  to  refuse  to  dis- 
close and  to  prevent  any  other  person  from  disclosing  a  confidential 
communication  made  between  the  patient  and  a  psychotherapist  or  an 
assistant  to  the  psychotherapist,  in  a  case  arising  under  the  UCMJ,  if 
such  communication  was  made  for  the  purpose  of  facilitating  diag- 
nosis or  treatment  of  the  patient's  mental  or  emotional  condition. 

(b)  Definitions.  As  used  in  this  rule  of  evidence: 
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(1)  A  "patient"  is  a  person  who  consults  with  or  is  examined  or 
interviewed  by  a  psychotherapist  for  purposes  of  advice,  diagnosis,  or 
treatment  of  a  mental  or  emotional  condition. 

(2)  A  "psychotherapist"  is  a  psychiatrist,  clinical  psychologist,  or 
clinical  social  worker  who  is  licensed  in  any  state,  territory,  posses- 
sion, the  District  of  Columbia  or  Puerto  Rico  to  perform  professional 
services  as  such,  or  who  holds  credentieds  to  provide  such  services 
from  any  military  health  care  facility,  or  is  a  person  reasonably  be- 
lieved by  the  patient  to  have  such  license  or  credentials. 

(3)  An  "assistant  to  a  psychotherapist"  is  a  person  directed  by  or 
assigned  to  assist  a  psychotherapist  in  providing  professional  services, 
or  is  reasonably  believed  by  the  patient  to  be  such. 

(4)  A  commimication  is  "confidential"  if  not  intended  to  be  dis- 
closed to  third  persons  other  than  those  to  whom  disclosure  is  in  fur- 
therance of  the  rendition  of  professional  services  to  the  patient  or 
those  reasonably  necessary  for  such  transmission  of  the  communica- 
tion. 

(5)  "Evidence  of  a  patient's  records  or  conummications"  is  testi- 
mony of  a  psychotherapist,  or  assistant  to  the  same,  or  patient  records 
that  pertain  to  communications  by  a  patient  to  a  psychotherapist,  or 
assistant  to  the  same  for  the  purposes  of  diagnosis  or  treatment  of  the 
patient's  mental  or  emotional  condition. 

(c)  Who  may  claim  the  privilege.  The  privilege  may  be  claimed  by  the 
patient  or  the  guardian  or  conservator  of  the  patient.  A  person  who 
may  claim  the  privilege  may  authorize  trial  counsel  or  defense  coun- 
sel to  claim  the  privilege  on  his  or  her  behalf.  The  psychotherapist  or 
assistant  to  the  psychotherapist  who  received  the  commimication  may 
claim  the  privilege  on  behalf  of  the  patient.  The  authority  of  such  a 
psychotherapist,  assistant,  guardian,  or  conservator  to  so  assert  the 
privilege  is  presumed  in  the  absence  of  evidence  to  the  contrary. 

(d)  Exceptions.  There  is  no  privilege  under  this  rule: 

(1)  when  the  patient  is  dead; 

(2)  when  the  commimication  is  evidence  of  spouse  abuse,  child 
abuse,  or  neglect  or  in  a  proceeding  in  which  one  spouse  is  charged 
with  a  crime  against  the  person  of  the  other  spouse  or  a  child  of  eitiher 
spouse; 

(3)  when  federal  law,  state  law,  or  service  regulation  imposes  a  duty 
to  report  information  contained  in  a  communication; 

(4)  when  a  psychotherapist  or  assistant  to  a  psychotherapist  believes 
that  a  patient's  mental  or  emotional  condition  makes  the  patient  a 
danger  to  any  person,  including  the  patient; 

(5)  if  the  communication  clearly  contemplated  the  future  commis- 
sion of  a  fraud  or  crime  or  if  the  services  of  the  psychotherapist  are 
sought  or  obtained  to  enable  or  aid  anyone  to  commit  or  plan  to  com- 
mit what  the  patient  knew  or  reasonably  should  have  known  to  be  a 
crime  or  fraud; 

(6)  when  necessary  to  ensure  the  safety  and  security  of  military  per- 
sonnel, mihtary  dependents,  military  property,  classified  information, 
or  the  accomplishment  of  a  military  mission; 

(7)  when  an  accused  offers  statements  or  other  evidence  concerning 
his  mental  condition  in  defense,  extenuation,  or  mitigation,  under  cir- 
cumstances not  covered  by  R.C.M.  706  or  Mil.  R.  Evid.  302.  In  such 
situations,  the  military  judge  may,  upon  motion,  order  disclosure  of 
any  statement  made  by  the  accused  to  a  psychotherapist  as  may  be 
necessary  in  the  interests  of  justice;  or 

(8)  when  admission  or  disclosure  of  a  communication  is  constitu- 
tionally required. 

(e)  Procedure  to  determine  admissibility  of  patient  records  or  conunu- 
nications. 

(1)  In  any  case  in  which  the  production  or  admission  of  records  or 
conununications  of  a  patient  other  than  the  accused  is  a  matter  in  dis- 
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pute,  a  party  may  seek  an  interlocutory  ruling  by  the  military  judge. 
In  order  to  obtain  such  a  ruling,  the  party  shall: 

(A)  file  a  written  motion  at  least  5  days  prior  to  entry  of  pleas  spe- 
cifically describing  the  evidence  and  stating  the  purpose  for  which  it 
is  sought  or  offered,  or  objected  to,  unless  the  military  judge,  for  good 
cause  shown,  requires  a  different  time  for  filing  or  permits  filing  dur- 
ing trial;  and 

(B)  serve  the  motion  on  the  opposing  party,  the  military  judge  and, 
if  practical,  notify  the  patient  or  the  patient's  guardian,  conservator, 
or  representative  that  the  motion  has  been  filed  and  that  the  patient 
has  an  opportimity  to  be  heard  as  set  forth  in  subparagraph  (e)(2). 

(2)  Before  ordering  the  production  or  admission  of  evidence  of  a  pa- 
tient's records  or  communication,  the  military  judge  shall  conduct  a 
hearing.  Upon  the  motion  of  counsel  for  either  party  and  upon  good 
cause  shown,  the  military  judge  may  order  the  hearing  closed.  At  the 
hearing,  the  parties  may  call  witnesses,  including  the  patient,  and 
offer  other  relevant  evidence.  The  patient  shall  be  afforded  a  reason- 
able opportunity  to  attend  the  hearing  and  be  heard  at  the  patient's 
own  expense  unless  the  patient  has  been  otherwise  subpoenaed  or  or- 
dered to  appear  at  the  hearing.  However,  the  proceedings  shall  not  be 
imduly  delayed  for  this  purpose.  In  a  case  before  a  court-martial  com- 
posed of  a  military  judge  and  members,  the  military  judge  shall  con- 
duct the  hearing  outside  the  presence  of  the  members. 

(3)  The  military  judge  shall  examine  the  evidence- or  a  proffier  there- 
of in  camera,  if-  such  examination  is  necessary  to  rule  on  the  motion. 

(4)  To  prevent  luinecessary  disclosure  of  evidence  of  a  patient's 
records  or  conmumications,  the  military  judge  may  issue  protective 
orders  or  may  admit  only  portions  of  the  evidence. 

(5)  The  motion,  related  papers,  and  the  record  of  the  hearing  shall 
be  sealed  and  shall  remain  imder  seal  unless  the  military  judge  or  an 
appellate  court  orders  otherwise." 

Mil.  R.  Evid.  611  is  amended  by  inserting  the  following  new  subsection 


at  the  end: 


(d)  Remote  live  testimony  of  a  child. 

(1)  In  a  case  involving  abuse  of  a  child  or  domestic  violence,  the 
military  judge  shall,  subject  to  the  reqvurements  of  subsection  (3)  of 
this  rule,  allow  a  child  victim  or  witness  to  testify  from  an  area  out- 
side the  courtroom  as  prescribed  in  R.C.M.  914A. 

(2)  The  term  "child"  means  a  person  who  is  under  the  age  of  16 
at  the  time  of  his  or  her  testimony.  The  term  "abuse  of  a  child"  means 
the  physical  or  mental  injury,  sexual  abuse  or  exploitation,  or  neg- 
ligent treatment  of  a  child.  The  term  "explditation"  means  child  por- 
nography or  child  prostitution.  The  term  "negligent  treatment"  means 
the  failure  to  provide,  for  reasons  other  than  poverty,  adequate  food, 
clothing,  shelter,  or  medical  care  so  as  to  endanger  seriously  the  phys- 
ical health  of  the  child.  The  term  "domestic  violence"  means  an  of- 
fense that  has  as  an  element  the  use,  attempted  use,  or  threatened  use 
of  physical  force  against  a  person  and  is  committed  by  a  current  or 
former  spouse,  parent,  or  guardian  of  the  victim;  by  a  person  with 
whom  the  victim  shares  a  child  in  common;  by  a  person  who  is  co- 
habiting with  or  has  cohabited  with  the  victim  as  a  spouse,  parent,  or 
guardian;  or  by  a  person  similarly  situated  to  a  spouse,  parent,  or 
guardian  of  the  victim. 

(3)  Remote  live  testimony  will  be  used  only  where  the  military 
judge  makes  a  finding  on  the  record  that  a  child  is  imable  to  testify 
in  open  court  in  the  presence  of  the  accused,  for  any  of  the  following 
reasons: 

(A)  The  child  is  unable  to  testify  because  of  fear; 

(B)  There  is  substantial  likelihood,  established  by  expert  testimony, 
that  the  child  would  suffer  emotional  trauma  from  testifying; 

(C)  The  child  suffers  from  a  mental  or  other  infirmity;  or 
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(D)  Conduct  by  an  accused  or  defense  counsel  causes  the  child  to 
be  unable  to  continue  testifying. 

(4)  Remote  live  testimony  of  a  child  shall  not  be  utilized  where  the 
accused  elects  to  absent  himself  from  the  courtroom  in  accordance 
with  R.C.M.  804(c)." 

Sec.  3.  Part  IV  of  the  Manual  for  Courts-Martial,  United  States,  is  amended 
as  follows: 

a.  Insert  the  following  new  paragraph  after  paragraph  100: 

100a.  Article  134 — (Reckless  endangerment) 

a.  Text.  See  paragraph  60.  * 

b.  Elements. 

(1)  That  the  accused  did  engage  in  conduct; 

(2)  That  the  conduct  was  wrongful  and  reckless  or  wanton; 

(3)  That  the  conduct  was  likely  to  produce  death  or  grievous  bodily 
harm  to  another  person;  and 

(4)  That  under  the  circvmistances,  the  conduct  of  the  accused  was 
to  the  prejudice  of  good  order  and  discipline  in  the  armed  forces  or 
was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

c.  Explanation. 

(1)  In  general.  This  offense  is  intended  to  prohibit  and  therefore 
deter  reckless  or  wanton  conduct  that  wrongfully  creates  a  substantial 
risk  of  death  or  serious  injury  to  others. 

(2)  Wrongfulness.  Conduct  is  wrongful  when  it  is  without  legal  jus- 
tification or  excuse. 

(3)  Recklessness.  "Reckless"  conduct  is  conduct  that  exhibits  a  cul- 
pable disregard  of  foreseeable  consequences  to  others  from  the  act  or 
omission  involved.  The  accused  need  not  intentionally  cause  a  result- 
ing harm  or  know  that  his  conduct  is  substantially  certain  to  cause 
that  result.  The  ultimate  question  is  whether,  under  all  the  cir- 
cumstances, the  accused's  conduct  was  of  that  heedless  nature  that 
made  it  actually  or  inmainently  dangerous  to  the  rights  or  safety  of 
others. 

(4)  Wantonness.  "Wanton"  includes  "reckless,"  but  may  connote 
willfulness,  or  a  disregard  of  probable  consequences,  and  thus  de- 
scribe a  more  aggravated  offense. 

(5)  Likely  to  produce.  When  the  natural  or  probable  consequence  of 
particular  conduct  would  be  death  or  grievous  bodily  harm,  it  may  be 
inferred  that  the  conduct  is  "likely"  to  produce  that  resxilt.  See  para- 
graph 54c(4)(a)(ii). 

(6)  Grievous  bodily  harm.  "Grievous  bodily  harm"  means  serious 
bodily  injury.  It  does  not  include  minor  injuries,  such  as  a  black  eye 
or  a  bloody  nose,  but  does  include  fractured  or  dislocated  bones,  deep 
cuts,  torn  members  of  the  body,  serious  damage  to  internal  organs, 
and  other  serious  bodily  injuries. 

(7)  Death  or  injury  not  required.  It  is  not  necessary  that  death  or 
grievous  bodily  harm  be  actually  inflicted  to  prove  reckless 
endangerment. 

d.  Lesser  included  offenses.  None. 

e.  Maximum  punishment.  Bad-conduct  discharge,  forfeiture  of  all  pay 
and  allowances,  and  confinement  for  1  year. 

f.  Sample  specification.  In  that (personal  juris- 
diction data),  did,  (at/on  board — location)  (subject-matter  jurisdiction 

data,   if  required),   on   or   about   ., 19 , 

wrongfully  and  recklessly  engage  in  conduct,  to  wit: 
(he/she)(describe  conduct)  and  that  the  accused's  conduct  was  likely 
to  cause  death  or  serious  bodily  harm  to ." 

Sec.  4.  These  amendments  shall  take  effect  on  1  November  1999,  subject 
to  the  following: 
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a.  The  amendments  made  to  Military  Rule  of  Evidence  611,  shall  apply 
only  in  cases  in  which  arraignment  has  been  completed  on  or  after  1  Novem- 
ber 1999. 

b.  Military  Rule  of  Evidence  513  shall  only  apply  to  commimications 
made  after  1  November  1999. 

c.  The  amendments  made  to  Rules  for  Courts-Martial  502,  804,  and  914A 
shall  only  apply  in  cases  in  which  arraignment  has  been  completed  on 
or  after  1  November  1999. 

d.  The  amendments  made  to  Riiles  for  Courts-Martial  1001(b)(4)  and 
1004(c)(7)  shall  only  apply  to  offenses  committed  after  1  November  1999. 

e.  Nothing  in  these  amendments  shall  be  construed  to  make  punishable 
any  act  done  or  omitted  prior  to  1  November  1999,  which  was  not  punishable 
when  done  or  omitted. 

f.  The  maximum  punishment  for  an  offense  committed  prior  to  1  November 
1999,  shall  not  exceed  the  applicable  maximum  in  effect  at  the  time  of 
the  commission  of  such  offense. 

g.  Nothing  in  these  amendments  shall  be  construed  to  invalidate  any 
nonjudicial  punishment  proceeding,  restraint,  investigation,  referral  of 
charges,  trial  in  which  arraignment  occurred,  or  other  action  begun  prior 
to  1  November  1999,  and  any  such  nonjudicial  punishment,  restraint,  inves- 
tigation, referral  of  charges,  trial,  or  other  action  may  proceed  in  the  same 
manner  and  with  the  same  effect  as  if  these  amendments  had  not  been 
prescribed. 


OOTAjXfu^A  ^^l^tUvid^^ 


THE  WHITE  HOUSE. 
October  6,  1999. 

Changes  to  the  Analysis  Accompanying  the  Manual  for  Courts-Martial, 
United  States. 


1.  Changes  to  Appendix  21,  the  Analysis  accompanying  the  Rules  for  Courts- 
Martial,  United  States  (Part  U,  MCM). 

a.  R.C.M.  502(c).  The  analysis  accompanying  R.C.M.  502(c)  is  amended 
by  inserting  the  following  at  the  end  thereof: 

"1999  Amendment:  R.C.M.  502(c)  was  amended  to  delete  the  requirement 
that  military  judges  be  "on  active  duty"  to  enable  Reserve  Component 
judges  to  conduct  trials  during  periods  of  inactive  duty  for  training  (IDT) 
and  inactive  duty  training  travel  (lATT).  The  active  duty  requirement 
does  not  appear  in  Article  26,  UCMJ  which  prescribes  the  qualifications 
for  military  judges.  It  appears  to  be  a  vestigial  requirement  from  paragraph 
4e  of  the  1951  and  1969  MCM.  Neither  the  current  MCM  nor  its  prede- 
cessors provide  an  explanation  for  this  additional  requirement.  It  was 
deleted  to  enhance  efficiency  in  the  military  justice  system." 

b.  R.C.M.  804(c).  The  analysis  accompanying  R.C.M.  804  is  amended  by 
redesignating  the  current  subsection  (c)  as  subsection  (d)  and  by  inserting 
after  subsection  (b)  the  following  new  subsection  (c): 

"(c)  Voluntary  absence  for  limited  purpose  of  child  testimony. 

1999  Amendment:  The  amendment  provides  for  two-way  closed  circuit 
television  to  transmit  a  child's  testimony  from  the  coiutroom  to  the 
accused's  location.  The  use  of  two-way  closed  circuit  television,  to  some 
degree,  may  defeat  the  purpose  of  these  alternative  procediu^s,  which 
is  to  avoid  trauma  to  children.  In  such  cases,  the  judge  has  discretion 
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to  direct  one-way  television  communication.  The  use  of  one-way  closed 
circuit  television  was  approved  by  the  Supreme  Court  in  Maryland  v. 
Craig,  497  U.S.  836  (1990).  This  amendment  also  gives  the  accused  the 
election  to  absent  himself  from  the  courtroom  to  prevent  remote  testimony. 
Such  a  provision  gives  the  accused  a  greater  role  in  determining  how 
this  issue  will  be  resolved." 

c.  R.C.M.  914A.  Insert  the  following  analysis  after  the  analysis  to  R.C.M. 
914: 

"1999  Amendment:  This  rule  allows  the  military  judge  to  determine 
what  procedure  to  use  when  taking  testimony  under  Mil.  R.  Evid.  611(d)(3). 
It  states  that  normally  such  testimony  should  be  taken  via  a  two-way 
closed  circuit  television  system.  The  rule  further  prescribes  the  procedures 
to  be  used  if  a  television  system  is  employed.  The  use  of  two-way  closed 
circuit  television,  to  some  degree,  may  defeat  the  purpose  of  these  alter- 
native procedures,  which  is  to  avoid  trauma  to  children.  In  such  cases, 
the  judge  has  discretion  to  direct  one-way  television  communication.  The 
use  of  one-way  closed  circuit  television  was  approved  by  the  Supreme 
Court  in  Maryland  v.  Craig,  497  U.S.  836  (1990).  This  amendment  also 
gives  the  accused  an  election  to  absent  himself  from  the  courtroom  to 
prevent  remote  testimony.  Such  a  provision  gives  the  accused  a  greater 
role  in  determining  how  this  issue  will  be  resolved." 

d.  R.C.M.  1001(b)(4).  The  analysis  to  R.C.M.  1001(b)(4)  is  amended  by 
inserting  the  following  paragraph  before  the  analysis  of  R.C.M.  1001(b)(5): 

•  "1999  Amendment:  R.C.M.  1001(b)(4)  was  amended  by  elevating  to 
the  Rule  language  that  heretofore  appeared  in  the  Discussion  to  the  Rule. 
The  Rule  was  further  amended  to  recognize  that  evidence  that  the  offense 
was  a  "hate  crime"  may  also  be  presented  to  the  sentencing  authority. 
The  additional  "hate  crime"  language  was  derived  in  part  from  section 
3A1.1  of  the  Federal  Sentencing  Guidelines,  in  which  hate  crime  motiva- 
tion results  in  an  upward  adjustment  in  the  level  of  the  offense  for 
which  the  defendant  is  sentenced.  Courts-martial  sentences  are  not  awarded 
upon  the  basis  of  guidelines,  such  as  the  Federal  Sentencing  Guidelines, 
but  rather  upon  broad  considerations  of  the  needs  of  the  service  and 
the  accused  and  on  the  premise  that  each  sentence  is  individually  tailored 
to  the  offender  and  offense.  The  upward  adjustment  used  in  the  Federal 
Sentencing  Guidelines  does  not  directly  translate  to  the  court-martial 
presentencing  procedure.  Therefore,  in  order  to  adapt  this  concept  to 
the  court-martial  process,  this  amendment  was  made  to  recognize  that 
"hate  crime"  motivation  is  admissible  in  the  court-martial  presentencing 
procedure.  This  amendment  also  differs  from  the  Federal  Sentencing  Guide- 
line in  that  the  amendment  does  not  specify  the  burden  of  proof  required 
regarding  evidence  of  "hate  crime"  motivation.  No  burden  of  proof  is 
customarily  specified  regarding  aggravating  evidence  admitted  in  the 
presentencing  procedure,  with  the  notable  exception  of  aggravating  factors 
under  R.C.M.  1004  in  capital  cases." 

e.  R.C.M.  1003(b).  The  analysis  accompanying  R.C.M.  1003  is  amended 
by  adding  the  following  as  the  last  paragraph  of  the  analysis: 

"1999  Amendment:  Loss  of  numbers,  lineal  position,  or  seniority  has 
been  deleted.  Although  loss  of  numbers  had  the  effect  of  lowering  prece- 
dence for  some  purposes,  e.g.,  quarters  priority,  board  and  court  seniority, 
and  actual  date  of  promotion,  loss  of  numbers  did  not  affect  the  officer's 
original  position  for  purposes  of  consideration  for  retention  or  promotion. 
Accordingly,  this  pimishment  was  deleted  because  of  its  negligible  con- 
sequences and  the  misconception  that  it  was  a  meaningful  punishment." 

f.  R.C.M.  1004.  The  analysis  to  R.C.M.  1004(c)(7)  is  amended  by  adding 
the  following  as  the  last  paragraph  of  the  analysis: 

"1999  Amendment:  R.C.M.  1004(c)(7)(K)  was  added  to  afford  greater 
protection  to  victims  who  are  especially  vulnerable  due  to  their  age." 
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2.  Changes  to  Appendix  22,  the  Analysis  accompanying  the  Military  Rules 
of  Evidence  (Part  m.MCM). 

a.  Mil.  R.  Evid.  501.  The  analysis  to  Mil.  R.  Evid.  501  is  amended— 

(1)  by  striking: 

"The  privilege  expressed  in  Rule  302  and  its  conforming  Manual  change 
in  Para.  121,  is  not  a  doctor-patient  privilege  and  is  not  affected  by 
Rule  501(d)." 

(2)  by  adding  at  the  end: 

"1999  Amendment:  The  privileges  expressed  in  Rule  513  and  Rule 
302  and  the  conforming  Manual  change  in  R.C.M.  706,  are  not  physician- 
patient  privileges  and  are  not  affected  by  Rule  501(d)." 

b.  Mil.  R.  Evid.  513.  Insert  the  following  analysis  after  the  analysis  of 
Mil.  R.  Evid.  512: 

"1999  Amendment:  Military  Rule  of  Evidence  513  establishes  a 
psychotherapist-patient  privilege  for  investigations  or  proceedings  author- 
ized imder  the  Uniform  Code  of  Military  Justice.  Rule  513  clarifies  military 
law  in  light  of  the  Supreme  Court  decision  in  Jaffee  v.  Redmond,  518 
U.S.  1.  116  S.  Ct.  1923,  135  L.Ed.2d  337  (1996).  Jaffee  interpreted  Federal 
Rule  of  Evidence  501  to  create  a  federal  psychotherapist-patient  privilege 
in  civil  proceedings  and  refers  federal  courts  to  state  laws  to  determine 
the  extent  of  privileges.  In  deciding  to  adopt  this  privilege  for  courts- 
martial,  the  committee  balanced  the  policy  of  following  federal  law  and 
rules,  when  practicable  and  not  inconsistent  with  the  UCMJ  or  MCM, 
with  the  needs  of  conmianders  for  knowledge  of  certain  types  of  informa- 
tion affecting  the  military.  The  exceptions  to  the  nile  have  been  developed 
to  address  ^e  specialized  society  of  the  military  and  separate  concerns 
that  must  be  met  to  ensiire  military  readiness  and  national  security.  See 
Parker  v.  Levy,  417  U.S.  733,  743  (1974);  U.S.  ex  re/.  Toth  v.  Q^a^les, 
350  U.S.  11,  17  (1955);  Dept.  of  the  Navy  v.  Egan.  484  U.S.  518,  530 
(1988).  There  is  no  intent  to  apply  Rule  513  in  any  proceeding  other 
than  those  authorized  under  the  UCMJ.  Rule  513  was  based  in  part  on 
proposed  Fed.  R.  Evid.  (not  adopted)  504  and  state  rules  of  evidence. 

Rule  513  is  not  a  physician-patient  privilege.  It  is  a  separate  rule  based 
on  the  social  benefit  of  confidential  coimseling  recognized  by  Jaffee,  and 
similar  to  the  clergy-penitent  privilege.  In  keeping  with  American  military 
law  since  its  inception,  there  is  still  no  physician-patient  privilege  for 
members  of  the  Armed  Forces.  See  the  analyses  for  Rule  302  and  Rule 
501. 

(a)  General  rule  of  privilege.  The  words  "imder  the  UCMJ"  in  this  rule 
mean  Rule  513  applies  only  to  UCMJ  proceedings,  and  do  not  limit  the 
availability  of  sudi  information  internally  to  the  services,  for  appropriate 
purposes. 

(d)  Exceptions.  These  exceptions  are  intended  to  emphasize  that  military 
conmianders  are  to  have  access  to  all  information  that  is  necessary  for 
the  safety  and  security  of  military  personnel,  operations,  installations, 
and  equipment.  Therefore,  psychothen^ists  are  to  provide  such  informa- 
tion despite  a  claim  of  privilege." 

c.  Mil.  R.  Evid.  611.  The  analysis  accompanying  Rule  611  is  amended 
by  adding  at  the  end  of  the  analysis  the  following: 

"1999  Amendment:  Rule  611(d)  is  new.  This  amendment  to  Rule  611 
gives  substantive  guidance  to  military  judges  regarding  the  use  of  alter- 
native examination  methods  for  child  victims  and  witnesses  in  light  of 
the  U.S.  Supreme  Coiut's  decision  in  Maryland  v.  Craig,  497  U.S.  836 
(1990)  and  the  change  in  Federal  law  in  18  U.S.C.  section  3509.  Although 
Maryland  v.  Craig  dealt  with  <:hild  witnesses  who  were  themselves  tibe 
victims  of  abuse,  it  should  be  noted  that  18  U.S.C.  section  3509,  as 
construed  by  Federal  courts,  has  been  applied  to  allow  non-victim  child 
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witnesses  to  testify  remotely.  See,  e.g.,  United  States  v.  Moses,  137  F.3d 
894  (6th  Cir.  1298)  (applying  section  3509  to  a  non-victim  child  witness, 
but  reversing  a  child  sexual  assault  conviction  on  other  grounds)  and 
United  States  v.  Quintero,  21  F.3d  885  (9th  Cir.  1994)  (affirming  conviction 
based  on  remote  testimony  of  non- victim  child  witness,  but  remanding 
for  re-sentencing).  This  amendment  recognizes  that  child  witnesses  may 
be  particularly  traumatized,  even  if  they  are  not  themselves  the  direct 
victims,  in  cases  involving  the  abuse  of  other  children  or  domestic  violence. 
This  amendment  also  gives  the  accused  an  election  to  absent  himself 
from  the  coiirtroom  to  prevent  remote  testimony.  Such  a  provision  gives 
the  accused  a  greater  role  in  determining  how  this  issue  will  be  resolved." 

3.  Changes  to  Appendix  23,  the  Analysis  accompanying  the  Punitive  Articles 
(Part  IV.  MCM). 

The  following  paragraph  is  inserted  after  the  analysis  of  paragraph  100: 

"100a.  Article  134 — (Reckless  endangerment) 

c.  Explanation.  This  paragraph  is  new  and  is  based  on  United  States 
V.  Woods,  28  M.J.  318  (C.M.A.  1989);  see  also  Md.  Ann.  Code  art.  27, 
sect.  120.  The  definitions  of  "reckless"  and  "wanton"  have  been  taken 
from  Article  111  (dnmken  or  reckless  driving).  The  definition  of  "likely 
to  produce  grievous  bodily  harm"  has  been  taken  from  Article  128  (as- 
sault)." 

Changes  to  Forms  of  Sentences  of  the  Manual  for  Couits-Martial,  United 
States 

a.  Paragraph  b  of  Appendix  11,  FcMms  of  Sentences,  is  amended — 

(1)  by  striking  the  catch  phrase  "Loss  of  Numbers,  Etc." 

(2)  by  striking  subparagraph  6; 

(3)  by  striking  subparagraph  7; 

(5)  by  striking  the  last  sentence  from  the  Note  at  the  end  of  Paragraph 
b. 

b.  Paragraph  b  of  Appendix  11,  Forms  of  Sentences,  is  amended  by  redesig- 
nating paragraphs  8.  9,  10,  11,  12.  13,  14,  15,  and  16  as  paragraphs  6. 
7,  8,  9, 10, 11, 12, 13,  and  14  respectively. 

Changes  to  the  Maximum  Punishment  Chart  of  the  Manual  for  Courts* 
Martial,  United  States 

Appendix  12,  the  Maximum  Punishment  Chart,  is  amended  by  adding 
after  Art.  134  (Quarantine,  breaking)  the  following: 

"Reckless  endangerment BCD  1  yr.  Total" 

Changes  to  the  Discussion  Accompanying  the  Manual  for  Courts-Martial, 
United  States 

a.  The  Discussion  following  R.C.M.  1001(b)(4)  is  amended  by  striking 
the  first  paragraph. 

b.  The  Discussion  to  R.C.M.  1003(b)  is  amended  by  striking  subparagraph 
(4). 


[FR  Doc.  99-26670 
Filed  10-6-99;  8:45  am] 
Billing  code  3195-01-P 
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FEDERAL  ELECTION  COMMISSION 
[Notice  1999-19] 

11  CFR  Part  110 

Treatment  of  Limtted  Liability 
Companies  Under  the  Federal  Election 
Campaign  Act 

AGENCY:  Federal  Election  Ckjmiiussion. 
ACTION:  Final  rule;  announcement  of 
effective  date. 

summary:  On  July  12, 1999.  the 
Commission  published  the  text  of 
revised  regulations  that  address  the 
treatment  of  limited  liability  companies 
for  purposes  of  the  Federal  Election 
Campaign  Act.  64  FR  37397.  The 
Commission  announces  that  these  rules 
are  effective  as  of  November  12. 1999. 
EFFECTIVE  DATE:  November  12, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
N.  Bradley  Litchfield.  Associate  General 
Counsel,  or  Ms.  Rita  A.  Reimer, 
Attorney.  999  E  Street.  N.W., 
Washington,  D.C.  20463.  (202)  694-1650 
or  toll  free  (800)  424-9530. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  is  announcing  the  effective 
date  of  new  regulations  at  11  CFR 
110.1(g)  that  addess  the  treatment  of 
limited  liability  companies  ("LLC") 
under  the  Federal  Election  Campaign 
Act.  LLCs  are  non-corporate  business 
entities,  created  under  State  law,  that 
have  characteristics  of  both  partnerships 
and  corporations.  The  new  rules 
provide  that  LLCs  will  be  treated  as 
either  partnerships  or  corporations  for 
FECA  purposes,  consistent  with  the  tax 
treatment  they  select  imder  the  Internal 
Revenue  Code. 

Section  438(d)  of  Title  2,  United 
States  Code,  requires  that  any  rules  or 
regulations  prescribed  by  the 
Commission  to  implement  Title  2  of  the 
United  States  Code  be  transmitted  to  the 
Speaker  of  the  House  of  Representatives 
and  the  President  of  the  Senate  thirty 


legislative  days  prior  to  final 
promulgation.  The  revisions  to  11  CFR 
110.1  were  transmitted  to  Congress  on 
Jime  25. 1999.  Thirty  legislative  days 
expired  in  the  Senate  and  the  House  of 
Representatives  on  September  24. 1999. 

Annoimcement  of  Effective  Date:  1 1 
CFR  110.1(g).  as  published  at  64  FR 
37397  (July  12. 1999).  is  effective  as  of 
November  12, 1999. 

Dated:  October  5, 1999. 

Scott  E.  Thomas, 

Chairman,  Federal  Election  Commission. 
[FR  Doc.  99-26281  Filed  10-8-99;  8:45  am) 
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FEDERAL  HOUSING  HNANCE  BOARD 
12  CFR  Part  910 

[No.  99-51] 
RIN  3069-AA78 

Allocation  of  Joint  and  Several  Liability 
on  Consolidated  Obligations  Among 
the  Federal  Home  Loan  Banlcs 

AGENCY:  Federal  Housing  Finance 

Board. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  amending  its 
rule  governing  the  issuance  of 
consolidated  obligations,  i.e.,  bonds, 
notes  or  debentures  (COs)  by  the 
Finance  Board  pursuant  to  section  11  of 
the  Federal  Home  Loan  Bank  Act  (Act). 
12  U.S.C.  1431,  to  establish  a  framework 
for  the  orderly  allocation  of  joint  and 
several  liability  for  the  COs  among  the 
Federal  Home  Loan  Banks  (Banks).  The 
final  rule  adds  new  provisions  to  the 
Finance  Board's  regulations  andis 
intended  to  protect  holders  of  COs  to 
the  greatest  extent  practicable  by 
providing  a  framework  to  ensure  the 
continued  timely  payment  of  all 
principal  and  interest  on  COs  in  the 
tmlikely  event  of  the  projected  or  actual 
inability  of  a  Bank  to  meet  its  debt 
service  payment  obligations. 
DATES:  This  final  rule  is  effective  on 
November  12, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  A.  McKenzie,  Deputy  Chief 
Economist.  Office  of  Policy.  Research 
and  Analysis,  by  telephone  at  (202) 
408-2845  or  by  electronic  mail  at 
mckenziej@fhfb.gov,  or  Charlotte  A. 


Reid,  Special  Coimsel.  Office  of  General 
Counsel,  by  telephone  at  (202)  408-2510 
or  by  electronic  mail  at  reidc@fhfb.gov, 
or  by  regular  mail  at  the  Federal 
Housing  Finance  Board,  1777  F  Street, 
N.W.,  Washington,  DC  20006. 
SUPPLEMENTARY  INFORMATION: 

L  The  Proposed  Rule 

On  February  11, 1999,  the  Finance 
Board  published  for  comment  a 
proposed  rule  to  amend  its  Consolidated 
Bonds  and  Debentiires  Regulation  (CO 
Regulation).  12  CFR  part  910.  to  outline 
a  framework  for  the  orderly  allocation  of 
joint  and  several  liability  among  the 
Banks  on  COs  issued  by  the  Finance 
Board  pursuant  to  section  1 1  of  the  Act, 
12  U.S.C.  1431.  64  FR  6819  (Feb.  11. 
1999).  The  sixty-day  public  comment 
period  closed  on  April  12,  1999.  The 
Finance  Board  received  thirteen 
comment  letters:  twelve  from  Banks  and 
one  from  a  member  institution.  The 
commenters,  noting  the  stability  and 
financial  strength  of  the  Bank  System, 
generally  supported  the  goal  of  the 
proposed  rule,  but  expressed  nearly 
uniform  objection  to  the  certification 
and  reporting  requirements  and 
requested  other  changes. 

The  Act  provides  plenary  authority  to 
the  Finance  Board  in  connection  with 
the  issuance  of  COs,  for  which  the 
Banks  are  jointly  and  severally  liable. 
Section  11  of  the  Act  authorizes  the 
Finance  Board  to  issue  rules  and 
regulations  governing  the  issuance  of 
COs.  See  12  U.S.C.  1431(a).  Pursuant  to 
the  authority  set  forth  in  section  1 1(b) 
and  (c)  of  the  Act,  the  Finance  Board 
may  issue  consolidated  Bank  debentures 
or  bonds  which  "shall  be  the  joint  and 
several  obligations  of  all  the  Federal 
Home  Loan  Banks,  and  shall  be  secured 
and  be  issued  upon  such  terms  and 
conditions  as  the  [Finance]  Board  may 
prescribe."  See  id.  at  1431(b)  and  (c). 
Moreover,  section  11(d)  of  the  Act 
provides  that  the  Finance  Board  shall 
have  full  power  to  require  the  Banks  to 
"deposit  additional  collateral  or  to  make 
substitutions  of  collateral  or  to  adjust 
equities  between  the  Federal  Home 
Loan  Banks."  Id.  at  1431(d).  The  Act 
makes  clear  that  COs  are  not  the 
obligations  of  and  are  not  guaranteed  by 
the  United  States.  See  id.  at  1435.  The 
Banks  collectively  are  the  sole  obligors 
on  COs.  Finance  Board  regulations 
governing  the  issuance  of  COs  are  set 
forth  in  12  CFR  parts  910  and  941. 
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Section  910.0(b)  defines  "consolidated 
bonds"  to  mean  "bonds  or  notes  issued 
on  behalf  of  all  Federal  Home  Loan 
Banks."  For  purposes  of  this  preamble, 
the  terms  CO(s),  consolidated 
obligation(s),  and  consolidated  bonds 
are  used  interchangeably,  In  the  final 
rule,  the  term  consolidated  bond(s)  is 
adopted  for  consistency  with  the 
existing  definitions  in  §  910.0. 

The  Banks  finance  their  operations 
principally  with  the  proceeds  from  COs 
issued  by  the  Finance  Board  on  their 
behalf.  As  of  July  31, 1999,  there  were 
approximately  $444.8  billion  in  COs 
outstanding.  In  the  history  of  the  Bank 
System,  no  Bank  has  ever  been 
delinquent  or  defaiUted  on  a  principal 
or  interest  payment  on  any  CO  issued  by 
the  Finance  Board  or  the  Federal  Home 
Loan  Bank  Board  (FHLBB),  its 
predecessor  agency. 

Neither  the  Finance  Board  nor  the 
FHLBB  adopted  regulations  to  establish 
the  manner  in  which  the  joint  and 
several  liability  of  the  Banks  woiUd 
operate  in  the  event  of  impending 
default  or  delinquency  on  a  CO.  The 
Bank  System  remains  financially 
healthy  and  strong,  and  no  such  default 
or  delinquency  is  expected.  The  holders 
of  COs  benefit  from  the  statutory  joint 
and  several  liability  of  the  Banks  set 
forth  in  section  11  of  the  Act.  Prudence 
dictates,  however,  that  the  Finance 
Board  clarify  how  the  joint  and  several 
financial  responsibility  for  the  COs 
would  be  allocated  among  the  Banks  if 
a  Bank  were  to  experience  a  payment 
problem. 

The  final  rule  establishes  a  procedure 
to  assure  timely  interest  and  principal 
pa)mients  on  all  outstanding  COs.  The 
final  rule  will  provide  that  any  Bank 
that  participates  in  the  proceeds  of  a  CO 
issuance,  and  that  experiences  or 
projects  a  payment  problem,  would  be 
required  to  apply  its  assets  first  toward 
the  satisfaction  of  that  consolidated 
obligation.  The  final  rule  further 
specifies,  as  a  regulatory  matter,  that  the 
Finance  Board,  pursuant  to  its  authority 
to  ensure  that  the  Banks  operate  in  a 
safe  and  sound  manner,  remain 
adequately  capitalized  and  able  to  raise 
funds  in  the  capital  markets,  and  to 
adjust  the  relative  equities  among  the 
Banks  in  connection  with  the  issuance 
of  COs,  see  12  U.S.C.  1422a(a)(l),  (3)(A), 
(3)(B)(iii)  and  1431(d),  has  ultimate 
authority  and  discretion  at  any  time  to 
call  on  any  Bank  to  make  any  principal 
or  interest  payment  on  any  CO.  The 
underlying  purpose  of  the  final  rule  is 
to  emphasize  the  Finance  Board's  intent 
that  holders  of  COs  not  experience  any 
interruption  in  the  flow  of  interest  or 
principal  payments. 


n.  Summary  of  Comments  and  Analjrsis 
of  Changes  Made  in  the  Final  Rule. 

A.  Definitions— §910.0 

1.  Existing  Definitions 

The  existing  definitions  in  Part  910 
are  retained  with  only  minor  revisions. 
For  purposes  of  consistency  with  other 
regulations,  "Board"  has  been  redefined 
as  "Finance  Board,"  a  definition  of 
"Bank"  has  been  added,  and  the 
remaining  definitions  have  been  re- 
designated accordingly.  Additional 
definitions  are  addressed  as  follows. 

2.  Participating  Bank 

The  proposed  rule  would  have 
amended  §910.0  of  the  CO  regulation  to 
add  a  new  defined  term:  "Participating 
Bank."  The  final  rule  does  not  adopt 
that  definition  because  it  is  not  a 
necessary  component  of  the  certification 
requirement  as  adopted  in  the  final  rule 
and  does  not  add  to  the  requirement 
that  each  Bank  must  satisfy  its  direct 
obligations. 

3.  Non-Performing  Bank 

The  proposed  rule  added  another 
defined  term  to  §910.0:  "Non- 
performing  Bank."  A  majority  of  the 
conmienters  contended  that  the  term 
"Non-Performing  Bank"  was  too  broad, 
had  negative  or  pejorative  connotations, 
or  could  imply  a  default  on  the  COs 
where  none  had  occurred.  One 
commenter  suggested  the  term  should 
be  changed  to  "Non-Compliant  Bank"  to 
focus  on  the  reporting  and  certification 
requirements.  The  Finance  Board  agrees 
that  a  change  in  the  terminology  is 
appropriate  and  has  revised  the  term  in 
the  final  rule  to  "Non-complying  Bank." 
Also  in  response  to  comments,  the 
Finance  Board  has  removed  all 
references  to  "net  loss"  in  the  definition 
and  in  the  revisions  to  the  reporting  and 
certification  requirements.  See 
discussion  of  §  910.7(b),  below. 
Furthermore,  the  definition  was  revised 
to  clarify  that  a  Bank  also  may  become 
a  "Non-complying  Bank"  if  it  is 
required  to  file  a  notice  pursuant  to 
§  910.7(b)(2). 

4.  Direct  Obligation 

The  final  rule  defines  "direct 
obligation"  to  mean  a  Bank's  obligation 
to  repay  principal  and  interest  arising 
from  its  receipt  of  all  or  a  portion  of  the 
proceeds  of  an  issuance  of  COs  by  the 
Finance  Board  on  behalf  of  one  or  more 
Banks.  A  direct  obligation  also  includes 
an  obligation  to  pay  CO  principal  or 
interest  that  has  been  assumed  by  a 
Bank  subsequent  to  the  issuance  of  the 
consoUdated  bond,  and  any  obligation 
to  make  assistance  payments  to  any 
other  Bank,  whether  pursuant  to  an 


agreement  between  two  or  more  Banks 
or  pursuant  to  a  Finance  Board  payment 
order.  Additionally,  consistent  with 
§  910.7(e)(1),  direct  obligation  also 
includes  the  obligation  of  an  assisted 
Bank  to  reimburse  a  Bank  that  pays  the 
direct  obligations  of  the  former  Bank 
pursuant  to  an  assistance  agreement  or 
by  order  of  the  Finance  Board.  Thus,  a 
direct  obligation  may  arise:  (1)  as  a 
result  of  the  receipt  of  proceeds  from  the 
issuance  of  a  CO,  or  in  a  subsequent 
assumption  of  a  CO  payment  obligation; 
(2)  by  virtue  of  becoming  obligated  to 
make  assistance  payments  to  another 
Bank,  either  pursuant  to  a  voluntary 
agreement  between  two  or  more  Banks 
or  piu-suant  to  a  Finance  Board  payment 
order;  or  (3)  pursuant  to  the  obligation 
to  reimbuirse  an  assisting  Bank  for 
assistance  payments  made  under  an 
assistance  agreement  or  by  order  of  the 
Finance  Board,  including  related  costs 
and  interest. 

5.  Other  Definitional  Requests 

In  response  to  several  comments, 
references  to  consolidated  obligations 
have  been  changed  throughout  the  final 
rule  to  reference  consolidated  bonds  in 
order  to  maintain  consistency  within 
part  910  and  to  conform  to  existing 
definitions  in  §  910.0. 

Many  commenters  requested  that 
certain  definitions  be  added  to  the  rule. 
A  majority  of  commenters  requested 
that  the  rule  define  the  term  "non- 
essential expenses"  to  exclude  normal 
operating  expenses  or  ordinary 
operational  expenditures  incurred  in  the 
regular  coiuse  of  business  such  as 
salaries  and  benefits,  office  space  and 
equipment  expenses.  The  Finance  Board 
has  adopted  the  recommendation  by 
rewording  §  910.7(c)(3)  of  the  final  rule 
to  clarify  that  a  Bank  may  continue  to 
pay  normal  operating  expenses, 
including  salaries,  costs  of  office  space 
or  equipment,  or  related  expenses,  but 
must  refrain  from  incurring  any 
extraordinary  expenses,  thus  obviating 
the  need  for  another  defined  term. 

A  niunber  of  commenters  requested 
that  the  rule  define,  by  establishing  a 
fixed  standard,  reasonable  interest  as  it 
relates  to  consolidated  bond  interest  and 
principal  payments  made  on  behalf  of  a 
non-compl)dng  Bank,  so  as  to  avoid 
unnecessary  disputes  between  the 
assisting  and  assisted  Banks.  The 
commenters  who  addressed  the  issue 
suggested  that  the  standard  should  be 
the  Federal  Fimds  rate  plus  an  amount, 
ranging  irom  50  to  300  basis  points, 
sufficient  to  be  pimitive.  The  Finance 
Board  wishes  to  preserve  for  itself 
maximum  discretion  to  prescribe  a 
reasonable  interest  rate  based  on  the 
case  presented.  Therefore,  no  definition 
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of  reasonable  interest  rate  is  included  in 
the  final  rule.  Instead,  §  910.7(d)  of  the 
final  rule  makes  it  clear  that,  on 
amounts  paid  by  one  Bank  to  meet  the 
principal  and  interest  payment 
obligations  of  another  Baink,  the  interest 
rate  on  the  reimbursement  will  be  set  by 
the  Finance  Board  in  an  order,  or  will 
be  negotiated  between  the  affected 
Banks,  in  the  case  of  an  inter-Bank 
assistance  agreement,  subject  to  the 
approval  of  the  Finance  Board. 

B.  Joint  and  Several  Liability— §  910.7 

The  proposed  rule  added  a  new 
§  910.7  to  the  CO  Regulation  to  establish 
a  framework  for  the  orderly  allocation  of 
joint  and  several  liability  on  the  COs 
among  the  Banks. 

1.  General  Requirements — §  910.7(a) 

The  proposed  rule  at  §  910.7(a)  would 
have  stated  the  joint  and  several  liability 
of  the  Banks  and  the  duty  of  the  Banks 
to  give  priority  to  consolidated  bond 
payments. 

One  commenter  objected  to  the 
premise  of  proposed  §  910.7(a)(2),  that 
each  Bank  must  ensure  the  CO  payment 
obligations  of  all  other  Banks,  and 
suggested  that  the  final  rule  provide  that 
each  Bank  be  responsible  only  for  its 
own  payment  obligations.  Because  the 
Finance  Board  believes  that  the  essence 
of  joint  and  several  liability  is  that  each 
Bank  is  ultimately  liable  for  the 
repayment  of  any  CO,  no  change  to  this 
provision  has  been  adopted  in  the  final 
rule,  other  than  the  addition  of  a  new 
subsection  (3),  which  states  that  the 
provisions  shall  not  restrict,  limit,  or 
otherwise  diminish  the  joint  and  several 
liability  of  all  of  the  Banks  on  all  of  the 
consolidated  bonds. 

Several  commenters  questioned  how 
other  creditors  of  the  Banks,  such  as 
swap  coimterparties,  would  be  affected 
by  proposed  §  910.7(a)(2),  and  noted 
that  the  proposed  rule  would  appear  to 
give  CO  holders  payment  priority  over 
other  creditors  of  the  Bank,  regardless  of 
the  legal  priorities  among  those  parties. 
The  Finance  Board  is  not  attempting  to 
create  regulatory  creditor  priorities  that 
would  not  already  exist  imder  law. 
Therefore,  the  final  rule  has  been 
revised  to  address  this  concern  by 
eliminating  reference  to  "any  other 
creditor  not  entitled  by  law  or  contract 
to  priority  over  or  parity  with  the  holder 
of  consolidated  obligations."  A 
provision  was  also  added  in  §  910.7(g] 
to  clarify  that  payments  made  by  a  Bank 
to  satisfy  the  direct  obUgations  of 
another  Bank  shall  be  made  for  the  sole 
purpose  of  discharging  the  joint  and 
several  liability  of  the  Banks  on  the 
consolidated  bonds,  not  for  the  benefit 
of  other  creditors. 


2.  Certification  and  Reporting — 
§  910.7(b) 

Section  910.7(b)  of  the  proposed  rule 
would  have  required  each  Bank 
President  to  certify  for  the  upcoming 
quarter  that  the  Bank  will  not  suffer  a 
net  loss,  will  remain  in  compliance  with 
reserve  and  liquidity  requirements,  as 
well  as  with  the  Finance  Board's 
Financial  Management  Policy  (FMP), 
and  will  be  capable  of  making  full  and 
timely  payment  of  all  its  direct 
obligations  when  due.  The  proposed 
rule  also  would  have  requi^d  each 
Bank  immediately  to  report  to  the 
Finance  Board  any  projected  loss,  debt 
service  deficiency  or  liquidity/reserves 
deficiency. 

The  comments  expressed  a  number  of 
objections  to  §  910.7(b)  as  proposed:  (1) 
the  impossibility  of  certification  as  to 
future  events;  (2)  misplaced  reliance  on 
net  loss  as  an  indicator  of  a  Bank's 
ability  to  meet  its  direct  obligations;  (3) 
the  lack  of  a  specific  causal  nexus 
between  potential  non-compliance  with 
liquidity  requirements  and  a  Bank's 
ability  to  meet  its  direct  obligations;  and 
(4)  each  Bank  should  be  required  only 
to  certify  that  it  will  have  the  ability  in 
the  upcoming  quarter  to  meet  its  direct 
obligations. 

a.  Certification  as  to  Future  Events. 
The  commenters  stated  that  it  would  be 
impossible  to  certify  as  to  future  events 
given  the  potential  variables  that  affect 
financial  statements,  and  were 
concerned  that  forward-looking 
certifications  might  subject  a  Bank  to 
liability  if  events  played  out  other  than 
as  predicted.  Commenters  also  objected 
to  the  certification  requirement  on  the 
basis  that  a  certification,  which 
generally  involves  confirmation  of 
known  ^cts  as  of  a  certain  date,  would 
be  a  factual  impossibility  because 
factors  beyond  the  control  of  a  Bank 
could  preclude  the  Bank  from  being  able 
to  state  with  certainty  three  months  in 
advance  that  no  change  in 
circumstances  would  occur. 

One  commenter  suggested  that  the 
lack  of  certainty  as  to  future  projections 
could  be  dedt  with  either  by  revising 
the  required  representation  to  assert  that 
"the  l4esident  has  no  knowledge  of  any 
facts  that  would  materially  affeict  the 
accuracy  of  the  certification,"  or 
requiring,  based  on  information  known 
to  the  Bank,  reasonable  assurance  that 
the  Bank  will  remain  in  compliance  and 
be  capable  of  fulfilling  CO  payments  in 
the  upcoming  quarter. 

Another  commenter  favored  reqmring 
that  Bank  management  provide  a 
negative  assiuance  stating  that,  as  of  the 
date  of  the  quarterly  certification,  Bank 
management  has  no  actual  knowledge  of 


material  facts  that  through  the  next 
quarter  could  foreseeably  prevent  the 
Bank  bom  making  full  and  timely 
payment  of  interest  and  principal  on  the 
COs  due  and  payable  in  the  upcoming 
quarter.  To  improve  on  the  reporting 
requirement,  the  commenter  urged  that 
the  Banks  be  allowed  to  rely  on  the 
imqualified  opinion  provided  annually 
by  a  Bank's  independent  certified 
accountant  and  eliminate  the 
management  certification. 

Concerned  commenters  noted  that  if 
certifications  are  given  and  subsequent 
imanticipated  events  adversely  affect 
the  accuracy  of  the  statements  or  the 
ability  of  a  Bank  to  make  full  and  timely 
direct  obligation  payments  when  due, 
the  result  could  be  causes  of  action 
against  the  Bank  and  the  Finance  Board 
for  false  certifications. 

While  the  Finance  Board  does  not 
believe  that  a  negative  assurance  or  a 
reasonable  assiuance  statement  would 
accomplish  the  same  goal  as  the 
certification  and  reporting  requirements, 
the  Finance  Board  does  believe  that 
many  of  the  other  concerns  raised  by  the 
commenters  have  merit.  The  final  rule 
addresses  these  concerns  by  modifying 
the  certification  requirement  to  reflect 
that  the  certification  should  be  based  on 
known  information,  current  facts  and 
financial  information,  which  the 
Finance  Board  expects  will  follow 
reasonable  investigation. 

b.  Net  Loss.  Many  commenters 
objected  to  being  required  to  cortify  that 
a  Bank  would  not  sustain  a  net  loss  in 
the  upcoming  quarter  on  the  grounds 
that  net  loss  is  an  inappropriate  measure 
for  determining  ability  to  meet  CO 
pajrment  obligations.  Several  Bank 
commenters  called  for  the  term  to  be 
eliminated  from  the  rule,  or  defined  if 
the  certification  and  reporting 
requirements  were  to  be  retained  in  the 
final  rule.  One  commenter  stated  that 
net  income  and  net  loss  are  accounting 
concepts  that  bear  virtually  no  relation 
to  cash  flow,  which  is  the  primary  factor 
affecting  a  Bank's  ability  to  make 
payments. 

One  commenter  suggested  that  the 
rule  should  provide  that  prior  to 
allocating  loss  to  all  Banks,  the  Finance 
Board  should  look  to  the  other 
participating  Banks  for  payment  of 
principal  and  interest  where  another 
participating  Bank  is  unable  to  make  the 
payments  for  which  it  is  responsible. 
Some  of  the  Banks  expressed  a  desire 
that  the  reporting  periods  be  specified 
in  the  rule. 

Several  commenters  argued  that  the 
various  periodic  financial  condition 
reports  already  required  to  be  filed  by 
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the  Banks  with  the  Finance  Board  ^ 
provide  sufficient  notice  to  the  Finance 
Board  of  any  potential  difficulty  a  Bank 
might  experience  in  meeting  its  debt 
obligations,  and  that  the  certification 
and  reporting  requirements  would  be 
unnecessarily  duplicative  and 
burdensome. 

The  Finance  Board  agrees  with  many 
of  the  observations  in  the  comments, 
and  has  addressed  commenters' 
objections  by  eliminating  the 
requirement  that  each  Bank  must  certify 
that  it  will  not  sustain  a  net  loss  in  the 
upcoming  quarter. 

c.  Lack  of  Causal  Nexus  Between 
Liquidity  and  Ability  to  Pay  Direct 
Obligations.  Many  comments  focused 
on  what  factors  actually  affect  a  Bank's 
ability  to  meet  its  obligations  and  noted 
that  non-compliance  with  liquidity 
requirements  is  not  tantamount  to  an 
inability  to  make  such  payments. 

One  commenter,  calbng  the  Liquidity 
requirements  outmoded,  stated  that 
compliance  with  the  liquidity 
requirements  is  not  an  accurate 
reflection  of  the  Bank's  ability  to  meet 
its  payment  obligations.  The  commenter 
said  that  factors  that  would  more  likely 
cause  a  negative  impact  on  a  Bank's 
ability  to  service  its  debt  would  be  an 
inability  to  access  the  capital  markets  to 
replace  maturing  or  called  debt,  and  that 
the  certification  requirement  is 
inconsistent  with  real  world  balance 
sheet  management. 

The  Finance  Board  does  not  agree 
with  the  comment  that  compliance  with 
the  statutory  and  regulatory  liquidity 
requirements  does  not  bear  any 
financial  relationship  to  a  Bank's  ability 
to  meet  its  direct  obligations  and  has 
adopted  this  requirement  in  the  final 
rule  without  change.  The  comment  is 
premised  on  the  assxunption  that  the 
Banks  can  raise  funds  in  the  capital 
markets  at  will.  However,  since  the 
Banks  at  times  may  face  inhospitable 
conditions  in  the  capital  markets  during 
which  they  might  be  unable  to  raise 
large  amounts  of  money  in  very  short 
time  periods,  the  Finance  Board 
believes  it  is  advisable  for  the  Banks  to 
maintain  sufficient,  highly  liquid  assets 
to  meet  member  demands.  Because  the 
Banks  are  required  to  maintain 
compliance  with  statutory  and  . 

regulatory  liquidity  requirements  at  all 
times,  no  additional  burden  should  be 
imposed  by  the  requirement  in  the  final 
rule  that  a  Bank  certify  to  that 
compliance. 

d.  Certification  Only  to  Direct 
Obligations.  The  commenters  requested 


'  See.  e.g..  12  CFR  934.7  (balance  sheets  and 
income  statement  projects):  12  CFR  934.17  (support 
for  dividend  requests):  12  CFR  937.2  (information 
for  Bank  System  quarterly  and  annual  reports). 


that  the  proposed  rule  be  clarified  to 
require  a  Bank  to  certify  only  that  it  will 
remain  capable  of  making  full  and 
timely  payment  of  its  share  of  all 
principal  and  interest  payments  on  COs. 
The  Finance  Board  concurs  in  these 
comments  and  has  clarified  the  final 
rule  to  state  that  each  Bank  must  certify 
that  it  will  remain  capable  of  making 
full  and  timely  payment  of  all  of  its 
current  obligations,  including  direct 
obligations.  Direct  obfigations  would 
also  include  the  obligation  to  reimburse 
an  assisting  Bank  for  the  pajrment  of  the 
assisted  Bank's  direct  obligations,  as 
provided  for  in  §  910.7(e)(1)  of  the  final 
rule. 

e.  The  Reporting  Requirement.  The 
proposed  rule  called  for  each  Bank  to 
report  immediately  to  the  Finance  Board 
if:  (1)  the  Bank  was  imable  to  provide 
the  required  certification;  (2)  subsequent 
to  providing  the  certification,  the  Bank 
projected  that  it  would  incur  a  net  loss, 
fail  to  comply  with  liquidity 
requirements  or  would  be  tinable  to 
satisfy  its  payment  obligations  on 
consolidated  bonds;  (3)  the  Bank 
actually  missed  a  consoUdated  bond 
payment,  incurred  a  net  loss  or  failed  to 
comply  with  liquidity  requirements. 
The  commenters  offered  criticisms 
nearly  identical  to  those  for  the 
certification  requirement.  Additionally, 
some  conunenters  recommended  that 
the  rule  specify  the  reporting  period. 

In  response  to  the  comments,  the  final 
rule  eliminates  the  requirement  to  file  a 
report  in  favor  of  a  notice  requirement. 
Section  910.7(b)(2)  of  the  final  rule 
requires  a  Bank  to  submit  immediate 
written  notice  to  the  Finance  Board  if 
the  Bank  is  or  is  expected  to  be  unable 
to  provide  the  certification  when  due  as 
required  by  §  910.7(b)(1),  or,  if  at  any 
time,  a  Bank  projects  that  it  will  not 
meet  its  liquidity  requirements,  direct 
obligations  or  other  current  obligations. 
Notice  is  also  required  if  the  Bank 
actually  fails  to  meet  its  liquidity 
requirements  or  direct  obligations.  Such 
notice  also  is  required  if  a  Bank  is  in 
negotiations  to  enter  or  enters  into  an 
assistance  agreement  with  another  Bank 
for  the  pajonent  of  its  direct  obligations 
or  other  ciurent  obligations.  Similarly,  if 
a  Bank  experiences  a  temporary 
interruption  in  its  payment  operations 
due  to  an  external  event,  which  is  not 
necessarily  related  to  the  financial 
condition  of  the  Bank  such  as  a  natural 
disaster  or  power  failure,  the  Bank  must 
notify  the  Finance  Board.  A  notice 
required  by  §  910.7(b)(2)  may  be 
provided  by  a  senior  officer  of  the  Bank 
having  knowledge  of  its  financial 
condition  and  authorized  by  the  Bank  to 
sign  the  notice. 


Finally,  §91 0.7(b)(3)  of  the  proposed 
rule  provided  that  the  Finance  Board 
could  require  a  Bank  to  file  a  report, 
accompanied  by  a  consolidated 
obligation  payment  plan,  if  the  Finance 
Board  had  reason  to  believe  the  Bank 
was  about  to  default  on  an  obligation  or 
cease  to  be  compliance  with  the 
statutory  or  regulatory  liquidity 
requirements.  This  provision  has  not 
been  adopted  as  part  of  the  final  rule 
because  the  Finance  Board  believes  it 
would  be  redimdant  in  light  of  the 
revisions  to  the  certification,  notice  and 
payment  plan  provisions. 

3.  Consolidated  Obligation  Payment 
Plan— §  910.7(c) 

Proposed  §  910.7(c)  would  have 
required  any  Bank  projecting  or 
experiencing  an  inability  to  service  its 
current  COs  to  submit  a  consolidated 
obligation  payment  plan  to  the  Finance 
Board  and  to  relrain  from  incurring  non- 
essenti£tl  operating  expenses,  declaring 
or  paying  dividends,  or  redeeming  any 
stock,  until  its  CO  pa)nment  plan  is 
approved  by  the  Finance  Board  and  its 
consolidated  obligation  payment 
obligations  were  satisfied. 

One  commenter  recommended  that 
§  910.7(c)  be  modified  to  require  only 
that  the  plan  address  the  methods  a 
Bank  would  undertake  "to  make  full 
and  timely  payment  of  its  share  of  all 
principal  and  interest  consolidated 
obligation  payments  in  which  the 
[Federal  Home  Loan]  Bank  is  a 
participating  Bank."  The  final  rule 
clarifies  that  a  Bank  must  file  a 
consolidated  bond  payment  plan 
outlining  the  methods  to  be  used  to 
meet  its  current  obligations,  including 
direct  obligations.  The  comment  that  me 
payment  of  non-essential  expenses 
should  contain  an  exception  for 
"ordinary  operational  expenditures 
incurred  by  a  Bank  in  its  regular  course 
of  business,"  has  also  been  adopted  in 
§  910.7(c)(3)  of  the  final  rule. 

One  commenter  proposed  that  the 
final  rule  should  make  provision  for  the 
Finance  Board  to  accept  or  request 
modifications  on  a  consolidated  bond 
payment  plan  within  a  certain 
timeframe,  and  for  automatic  approval 
of  the  payment  plan  if  the  Finance 
Board  fails  to  act  by  a  date  certain. 
Another  commenter  opposed  the 
restrictions  set  forth  in  proposed 
§  910.7(c)(3)  on  payment  of  dividends  or 
redemption  of  stodc  as  being  draconian. 
The  commenter  argued  that  the  Finance 
Board  should  impose  such  sanctions 
only  after  it  has  reviewed  the  specific 
situation.  The  final  rule  is  designed  to 
allow  the  Finance  Board  to  analyze  any 
profiisred  payment  plan  independenUy 
and  in  the  circumstances  presented.  A 
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fixed  timeframe  for  automatic  approval 
would  not  further  the  purpose  of  the 
rule  which  is  to  afford  the  Finance 
Board  a  rational  regulatory  process  for 
the  necessary  deliberation  of  all  relevant 
factors.  Additionally,  the  restrictions  as 
to  payment  of  dividend  or  stock 
redemption  are  intended  to  preserve 
assets  that  may  be  needed  to  ensure  that 
the  Bank  will  be  able  to  continue  to 
operate  and  make  full  and  timely  CO 
payments.  For  these  reasons,  this 
provision  of  the  final  rule  has  been 
adopted  as  proposed. 

Other  commenters  luged  the  Finance 
Board  to  build  flexibility  into  the  rule  to 
allow  Banks  to  develop  recovery  plans 
or  participate  in  fully-secured  inter- 
Bank  loans  that  would  provide  for 
orderly  recovery  short  of  liquidation, 
depending  on  the  severity  of  the  Bank's 
financial  condition.  The  Finance  Board 
has  adopted  certain  modifications  to  the 
rule  and  believes  that  as  revised  the 
final  rule  provides  sufficient  flexibility 
in  how  the  consolidated  bond  payment 
plans  would  be  structured,  and  makes 
sufficient  provision  for  payment 
assistance  agreements  to  be  reached 
between  Banks.  Inter-Bank  consolidated 
bond  payment  assistance  agreements  are 
subject  to  Finance  Board  approval. 
Under  the  final  rule,  a  Bank  must  notify 
the  Finance  Board  when  it  commences 
negotiations  for  such  an  assistance 
agreement  with  one  or  more  other 
Banks,  and  may  not  implement  an 
assistance  agreement  prior  to  Finance 
Board  approval.  Thus,  the  final  rule 
clearly  affords  oversight  authority  to  the 
Finance  Board  to  evaluate  any  given 
situation  individually  and  determine 
what  remedial  steps  are  appropriate  or 
required. 

The  final  rule  requires  a  Bank  to  file 
a  consolidated  bond  payment  plan  for 
Finance  Board  approval  if  the  Bank  fails 
to  provide  the  certification  required  in 
paragraph  (b)(1),  is  required  to  provide 
the  notice  required  in  paragraph  (b)(2), 
or  if  the  Finance  Board  determines  that 
the  Bank  will  cease  to  be  in  compliance 
with  the  liquidity  requirements  or  will 
be  tmable  to  meet  its  current 
obligations,  including  its  direct 
obligations.  The  final  rule  requires  that 
the  consolidated  bond  payment  plan 
specify  the  measures  the  Bank  will 
undertake  to  meet  its  ciuxent 
obligations,  including  its  direct 
obligations.  The  final  rule  permits  a 
non-complying  Bank  to  continue  to 
incur  and  pay  normal  operating 
expenses  in  the  regular  coiuse  of 
business,  but  requires  snch  a  Bank  to 
refrain  from  incurring  any  extraordinary 
expenses,  declaring  or  paying  dividends 
or  redeeming  capital  stock  until  the 
Finance  Board  has  approved  the  plan 


and  the  Bank's  direct  obligations  have 
been  met. 

The  Finance  Board  would  have 
authority  under  the  final  rule  to  take 
into  consideration  any  capital 
requirements  mandated  by  statute  or 
regulation,  and  make  provision  for  the 
Banks  to  redeem  capital  and  pay 
dividends  in  accordance  with  the 
applicable  provisions  of  the  Act.  The 
Finance  Board  may  waive  or  amend  the 
consolidated  bond  payment  plan 
requirements  as  necessary  to 
accommodate  future  legislative  changes 
to  the  capital  structure  of  the  Bank 
System.  A  separate,  specific  reservation 
of  authority  to  do  so  is  unnecessary. 

4.  Finance  Board  Pa5rment  Orders — 
§  910.7(d) 

Under  proposed  §  910.7(d),  in  the 
remote  event  that  a  Bank  would  be 
imable,  due  to  actual  or  projected  cash 
flow  or  balance  sheet  deficiencies,  to 
service  its  direct  obligations,  the 
Finance  Board  could  have  ordered  one 
or  more  other  Banks  to  make  such 
payments.  The  non-complying  Bank 
would  have  been  liable  to  the  assisting 
Banks  for  reimbursement.  The  Finance 
Board  would  look  to  the  assets  of  the 
non-complying  Bank  for  reimbursement 
of  such  payments. 

Section  910.7(d)(1)  of  the  final  rule 
makes  clear  that  the  Board  of  Directors 
of  the  Finance  Board,  in  its  discretion 
and  notwithstanding  any  other 
provision  in  the  rule,  may  at  any  time 
order  any  Bank  to  make  any  payment  on 
any  consolidated  bond.  The  final  rule  in 
§  910.7(d)(2)  establishes  unequivocally 
that  to  the  extent  a  Bank  makes  an 
assistance  payment,  whether  by 
agreement  or  by  order  of  the  Board  of 
Directors  of  the  Finance  Board,  the 
assisting  Bank  is  entitled  to 
reimbiu-sement  of  the  assistance, 
including  costs  and  interest.  The  rate  of 
interest  for  the  reimbursement  for 
payments  made  to  assist  a  non- 
complying  Bank  in  making  its  payment 
obligations  will  be  set  by  the  Board. 
Additionally,  the  final  rule  clarifies  that 
where  an  agreement  is  reached  between 
an  assisting  Bank  and  a  non-compl)ang 
Bank  (or  one  whose  payment 
capabilities  were  temporarily  impaired 
by  payment  system  disruptions  outside 
the  control  of  the  Bank)  the  negotiated 
rate  will  be  subject  to  the  approval  of 
the  Finance  Board.  As  discussed 
previously  herein,  the  Finance  Board 
disagrees  with  the  recommendations 
irom  commenters  that  the  rate  of 
interest  on  reimbursemmt  payments 
should  be  set  in  the  regulation  at  the 
Federal  Funds  rate  plus  50  to  300  basis 
points  or  at  an  amount  high  enough  to 
reflect  the  serious  nature  of  a  potential 


default  and  act  as  a  deterrent.  In  the 
Finance  Board's  view,  the  interest  rate 
is  a  necessary  business  component  to 
compensate  the  assisting  Bank  for  its 
expenses  and  assistance.  The  Finance 
Board  has  chosen  to  reserve  to  itself  the 
authority  to  set  a  reasonable  interest  rate 
or  to  approve  the  terms,  including  an 
interest  rate,  of  negotiated  assistance 
agreements. 

5.  Adjustment  of  Equities — §  910.7(e) 

Under  proposed  §  910.7(e),  the 
reallocation  of  the  payment  obligations 
among  the  other  Banks  would  have  been 
based  on  the  pro  rata  participation  of 
each  Bank  in  all  COs  outstanding  as  of 
the  most  recent  month  end  for  which 
the  Finance  Board  has  data.  The 
reallocation  (as  opposed  to  payments 
that  may  be  ordered  by  the  Finance 
Board)  would  have  occurred  only  after 
the  non-compl)dng  Bank  had  applied  all 
of  its  assets  to  service  all  of  its  direct 
consolidated  obligations. 

Several  commenters  expressed 
concern  that  the  requirement  in 
proposed  §  910.7(e)(1),  that  a  defaulting 
Bank  shall  apply  its  assets  to  fulfill  its 
consolidated  obligations  payment 
obligations,  could  require  a  Bank  to  sell 
assets  classified  as  "held  to  maturity" 
under  ACCOUNTING  FOR  CERTAIN 
INVESTMENTS  IN  DEBT  AND  EQUITY 
SECURITIES,  Statement  of  Financial 
Accounting  Standards  No.  115  (Fin. 
Accounting  Standards  Bd.  1993)  and 
thereby  require  the  Bank  to  mark-to- 
market  its  entire  portfolio  and  further 
worsen  the  Bank's  financial  position. 

One  commenter  asked  for  clarification 
of  whether  all  of  a  Bank's  assets  would 
have  to  be  applied  to  the  payment  of 
COs  before  such  assets  coidd  be  used  to 
pay  expenses  as  provided  in  proposed 
§§  910.7(a)(2)  and  (c).  Another 
commenter  suggested  that  the  solution 
to  that  interpretation  would  be  to 
construe  the  phrase  "apply  its  assets"  to 
mean  that  a  Bank  may  be  required  to 
apply  interest  earned  on  its  assets,  and 
any  cash  received  upon  maturity  of 
assets  to  payment  of  consolidated 
obligations,  after  payment  of  all 
necessary  expenses,  then  there  should 
be  minirnal  adverse  ramifications  to  the 
Banks. 

The  final  rule  clarifies  that  a  non- 
complying  Bank  shall  apply  all  of  its 
assets  to  pay  its  direct  obligations, 
including  amounts  owed  to  reimburse 
any  Bank  that  has  provided  assistance 
in  meeting  the  non-complying  Bank's 
direct  obligations,  whether  under  an 
assistance  agreement  or  by  order  of  the 
Finance  Board. 

A  Bank  that  provides  assistance  to 
another  Bank  whose  operations 
temporarily  are  impaired  by  a  natural 
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disaster  or  power  failure  will  have  a 
similar  right  to  reimbursement.  Finally, 
§  910.7(e)(3)  provides  that  where  the 
Finance  Board  determines  that  a  Bank  is 
a  non-complying  Bank,  then  the  Finance 
Board  may  allocate  the  non-complying 
Bank's  outstanding  direct  obligation 
liability  among  the  remaining  Banks  on 
a  pro  rata  basis  in  proportion  to  each 
Bank's  participation  in  all  COs  as  of  the 
end  of  the  most  recent  month  for  which 
the  Finance  Board  has  data.  In 
§  910.7(e)(1)  of  the  final  rule,  a  non- 
complying  Bank  is  presiuned  to  have 
insufficient  assets  to  continue  to  operate 
as  usual  and  make  full  and  timely  CO 
payments.  The  finding  of  asset 
insufficiency  in  paragraph  (e)  differs 
from  the  situation  contemplated  by 
§  910.7(c)(3)  of  the  final  rule.  In  the 
latter  section,  the  final  rule  assiunes  that 
the  non-complying  Bank  will  continue 
to  operate  as  usual,  albeit  under  the 
terms  of  a  payment  plan  approved  by 
the  Finance  Board.  A  non-complying 
Bank  is  thus  expressly  authorized  to 
continue  to  incur  and  pay  ordinary 
operating  expenses. 

The  final  nile  thus  contemplates  that 
the  Finance  Board  will  have  to 
intervene  to  ensure  that  a  non- 
compl)ring  Bank's  CO  pajrments  are 
fully  and  timely  made  and  that  its  assets 
are  appropriately  applied  to  outstanding 
consolidated  bond  obligations  and  other 
obligations  as  provided  in  the  final  rule. 
The  Act  specifically  provides  the 
authority  for  the  Finance  Board  to  do  so, 
see  12  U.S.C.  1431(d),  and  the  final  rule 
provides  a  regulatory  framework  for  the 
Finance  Board  to  evaluate  the  overall 
situation  and  implement  a  rational 
payment  solution.  Section  910.7(f)  of 
the  final  rule  expressly  reserves  to  the 
Finance  Board  the  authority  to  adjust 
the  equities  of  the  Banks  in  a  manner 
different  from  the  manner  scripted  in 
§  910.7(e)  to  ensure  the  safety  and 
soundness  of  one  or  more  of  the  Banks. 

Several  commenters  suggested  that 
the  final  rule  permit  inter-Bank  loans  to 
assist  in  meeting  payment  obligations, 
upon  terms  and  conditions  negotiated 
between  the  Banks,  which  would 
obviate  the  need  for  the  Finance  Board 
to  order  a  Bank  to  cover  the  CO 
pajrments  of  another  Bank.  Another 
commenter  argued  in  favor  of  a  system 
providing  for  the  resources  of  all  co- 
participating  Banks  to  be  tapped  before 
the  assets  of  a  non-participating  Bank 
are  applied  to  cover  the  liability  of  a 
Bank.  The  Finance  Board  believes  this 
could  create  disincentives  for  the  Banks 
to  enter  into  CO  issuances  as  co- 
participants  and  has  not  incorporated 
this  comment  into  the  final  rule.  In 
addition,  the  final  rule  provides  for 
inter-Bank  loans  and  will  require  that 


the  assisted  Bank  file  notice  pursuant  to 
§  910.7(b)  and  thus  trigger  the 
provisions  for  CO  payment  plans  and 
Finance  Board  review. 

6.  Reservation  of  Rights— §  910.7(f) 

Under  proposed  §  910.7(f),  the 
Finance  Board  reserved  its  authority  to 
take  supervisory,  enforcement  or  other 
action  against  any  Bank  pursuant  to  the 
Act  to  ensure  that  the  Banks  are 
operated  in  a  safe  and  sound  manner. 
The  final  rule  adopts  this  and  expressly 
preserves  the  Finance  Board's  authority 
to  adjust  the  equities  between  the  Banks 
in  any  manner  difi^erent  from  that  set 
forth  in  this  rule. 

7.  No  Rights  Created— §  910.7(g) 

Several  commenters  suggested  that 
the  proposed  rule  be  revised  expressly 
to  provide  that  the  certification  and 
reporting  requirements  of  the  rule  do 
not  create  any  rights  in  any  third  party 
and  that  non-compliance  with  the 
provisions  of  the  rule  would  not 
constitute  a  default  under  the  COs.  The 
Finance  Board  has  adopted  this 
suggestion  by  including  a  new  §  910.7(g) 
in  the  final  rule.  The  final  rule  provides 
that  nothing  in  the  section  shall  be 
deemed  to  create  any  rights  in  any  third 
party,  pa3nnients  made  by  a  Bank  on  the 
direct  obligations  of  another  Bank  are 
made  solely  to  discharge  the  joint  and 
several  obligation  of  the  Banks  on  the 
consolidated  bonds,  and  complying 
with  or  failing  to  comply  with  the 
provisions  of  this  section  shall  not  be 
deemed  to  be  an  event  of  default  imder 
any  consolidated  bond. 

m.  Regulatory  Flexibility  Act 

The  final  rule  applies  only  to  the 
Banks,  which  do  not  come  within  the 
meaning  of  "small  entities,"  as  defined 
in  the  Regulatory  Flexibility  Act  (RFA). 
See  5  U.S.C.  601(6).  Therefore,  in 
accordance  with  section  605(b)  of  the 
RFA,  5  U.S.C.  605(b),  the  Finance  Board 
hereby  certifies  that  this  final  rule  will 
not  have  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

rv.  Paperwork  Reduction  Act 

The  final  rule  does  not  contain  any 
collections  of  information  pursuant  to 
the  Paperwork  Reduction  Act  of  1995. 
See  44  U.S.C.  350,  et  seq.  Consequently, 
the  Finance  Board  has  not  submitted 
any  information  to  the  Office  of 
Management  and  Budget  for  review. 

List  of  Sulqects  in  12  CFR  Part  910 

Consolidated  bonds  and  debentures, 
Banks,  Securities. 

For  the  reasons  stated  in  the 
preamble,  the  Finance  Board  amends  12 
CFR  part  910  as  follows: 


PART  910— CONSOUDATED  BONDS 
AND  DEBENTURES 

1.  Revise  the  authority  citation  for 
part  910  to  read  as  follows: 

Authority:  12  U.S.C.  1422a,  1422b  and 
1431. 

2.  Amend  §910.0  by: 

A.  Revising  paragraph  (a). 

B.  Redesignating  paragraphs  (b) 
through  (d)  as  paragraphs  (c)  through 
(e),  respectively. 

C.  Adding  a  new  paragraph  (b). 

D.  Revising  newly  designated 
paragraph  (c). 

E.  Adding  paragraphs  (f)  and  (g). 
The  additions  and  revisions  read  as 

follows: 

S910.0    Definitions. 

(a)  Finance  Board  means  the  Federal 
Housing  Finance  Board. 

(b)  Bank  means  Federal  Home  Loan 
Bank. 

(c)  Consolidated  bond  means  any 
bond  or  note  issued  on  behalf  of  one  or 
more  Banks  by  the  Finance  Board 
pursuant  to  section  11(c)  of  the  Federal 
Home  Loan  Bank  Act,  as  amended  (the 
Act)  (12  U.S.C.  1431(c)). 
***** 

(f)  Direct  Obligation  means  an 
obligation  of  a  Bank  to  make  any 
principal  or  interest  pajnment  due  on  a 
consoUdated  bond,  whether  such 
obligation  arises  from: 

(1)  The  Bank's  receipt  of  sale  proceeds 
from  the  issuance  of  that  consolidated 
bond  or  the  assumption  of  the  obligation 
in  a  volimtary  transaction  subsequent  to 
the  issuance  of  the  bond; 

(2)  An  obligation  to  make  an 
assistance  payment  to  any  other  Bank, 
whether  made  pursuant  to  an  agreement 
between  one  or  more  Banks  or  pursuant 
to  a  Finance  Board  payment  order,  or 

(3)  An  assistance  payment 
reimbursement  obligation. 

(g)  Non-complying  Bank  means  any 
Bank  that  fails  to  certify,  pursuant  to 
§  910.7(b)(1)  of  this  part,  that  it  is  able 
to  pay  all  of  its  ciirrent  obligations, 
including  direct  obligations,  in  full 
when  due;  that  fails  to  make 
consolidated  bond  payments  in  full 
when  due;  that  is  required  to  file  a 
notice  pursuant  to  §  910.7(b)(2)  or  a 
consolidated  bond  payment  plan 
pursuant  to  §  910.7(c);  or  that  is 
determined  by  the  Finance  Board  to 
reqiiire  assistance  in  meeting  its  direct 
obligations  on  consolidated  bonds. 

3.  Add  §  910.7  to  read  as  follows: 

f  910.7   Joint  and  several  liaMiity 

(a)  In  general.  (1)  Each  and  every 
Bank,  individually  and  collectively,  has 
an  obligation  to  make  full  and  timely 
payment  of  all  principal  and  interest  on 
consolidated  bonds  when  due. 
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(2)  Each  and  every  Bank,  individually 
and  collectively,  shall  ensiue  that  the 
timely  payment  of  principal  and  interest 
on  all  consolidated  bonds  is  given 
priority  over,  and  is  paid  in  hill  in 
advance  of,  any  payment  to  or 
redemption  of  shares  from  any 
shareholder. 

(3)  The  provisions  of  this  section  shall 
not  limit,  restrict  or  otherwise  diminish, 
in  any  manner,  the  joint  and  several 
liability  of  all  of  the  Banks  on  all  of  the 
consolidated  bonds  issued  by  the 
Finance  Board  pursuant  to  section  11(c) 
of  the  Act. 

(b)  Certification  and  reporting.  (1) 
Before  the  end  of  each  calendar  quarter, 
and  before  declaring  or  pa3dng  any 
dividend  for  that  quarter,  die  President 
of  each  Bank  shall  certify  in  writing  to 
the  Finance  Board  that,  based  on  known 
current  facts  and  financial  information, 
the  Bank  will  remain  in  compliance 
with  the  liquidity  requirements  set  forth 
in  section  11(g)  of  the  Act  (12  U.S.C. 
1431(g)),  and  the  Finance  Board's 
Financial  Management  Policy  (as  the 
same  may  be  amended,  modified  or 
replaced),  and  will  remain  capable  of 
making  full  and  timely  payment  of  all 
of  its  current  obligations,  including 
direct  obligations,  coming  due  during 
the  next  quarter. 

(2)  A  Bank  shall  inunediately  provide 
written  notice  to  the  Finance  Board  if  at 
anytime: 

(i)  The  Bank  is  unable  to  provide  the 
certification  required  in  paragraph  (b)(1) 
of  this  section; 

(ii)  The  Bank  projects  at  any  time  that 
it  will  fedl  to  comply  with  statutory  or 
regulatory  liquidity  requirements,  or 
will  be  imable  to  timely  and  fully  meet 
all  of  its  ciurent  obligations,  including 
direct  obligations,  due  during  the 
quarter; 

(iii)  The  Bank  6u:tually  tails  to  comply 
with  statutory  or  regulatory  liquidity 
requirements  or  to  timely  and  fully  meet 
all  of  its  current  obligations,  including 
direct  obligations,  due  during  the 
quarter;  or 

(iv)  The  Bank  negotiates  to  enter  or 
enters  into  an  agreement  with  one  or 
more  other  Banks  to  obtain  financial 
assistance  from  such  Bank(s)  to  meet  its 
current  obligations,  including  direct 
obligations,  due  during  the  quarter;  the 
notice  of  which  shall  be  accompanied 
by  a  copy  of  the  agreement,  which  shall 
be  subject  to  the  approval  of  the  Finance 
Board. 

(c)  Consolidated  bond  payment  plans. 
(1)  A  Bank  promptly  shall  file  a 
consolidated  bond  payment  plan  for 
Finance  Board  approval: 

(i)  If  it  becomes  a  non-complying 
Btmk  as  a  resxilt  of  failing  to  provide  the 


certification  required  in  paragraph  (b)(1) 
of  this  section; 

(ii)  If  it  becomes  a  non-complying 
Bank  as  a  result  of  being  required  to 
provide  the  notice  required  pursuant  to 
paragraph  (b)(2)  of  this  section,  except 
in  the  event  that  a  &ilure  to  make  a 
principal  or  interest  payment  on  a 
consolidated  bond  when  due  was 
caused  solely  by  a  temporary 
interruption  in  the  Bank's  debt  servicing 
operations  resulting  from  an  external 
event  such  as  a  natural  disaster  or  a 
power  failure;  or 

(iii)  If  the  Finance  Board  determines 
that  a  Bank  will  cease  to  be  in 
compliance  with  the  statutory  or 
regulatory  liquidity  requirements,  or 
will  lack  the  capacity  to  timely  and  fully 
meet  all  of  its  current  obligations, 
including  direct  obligations,  due  during 
the  quarter. 

(2j  A  consolidated  bond  pa)rment  plan 
shall  specify  the  measures  the  non- 
compl3riiig  Bank  will  imdertake  to  make 
full  and  timely  pajrments  of  all  of  its 
current  obligations,  including  direct 
obligations,  due  during  the  applicable 
quarter. 

(3)  A  non-complying  Bank  may 
continue  to  incur  and  pay  normal 
operating  expenses  incurred  in  the 
regidar  course  of  business  (including 
salaries,  benefits,  or  costs  of  ofiice 
space,  equipment  and  related  expenses), 
but  shall  not  incuur  or  pay  any 
extraordinary  expenses,  or  declare,  or 
pay  dividends,  or  redeem  any  capital 
stock,  until  such  time  as  the  Finance 
Board  has  approved  the  Bank's 
consolidated  bond  payment  plan  or 
inter-Bank  assistance  agreement,  or 
ordered  another  remedy,  and  all  of  the 
non-complying  Bank's  direct  obligations 
iiave  been  paid. 

(d)  Finance  Board  Payment  Orders; 
Obligation  to  Reimburse.  (1)  The  Board 
of  Directors  of  the  Finance  Board,  in  its 
discretion  and  notwithstanding  any 
other  provision  in  this  section,  may  at 
any  time  order  any  Bank  to  make  any 
principal  or  interest  payment  due  on 
any  consolidated  obligation. 

(2)  To  the  extent  that  a  Bank  makes 
any  payment  on  any  consolidated 
obligation  on  behalf  of  another  Bank, 
the  paying  Bank  shall  be  entitled  to 
reimbiusement  from  the  non-complying 
Bank,  which  shall  have  a  corresponding 
obligation  to  reimburse  the  Bank 
providing  assistance,  to  the  extent  of 
such  payment  and  other  associated  costs 
(including  interest  to  be  determined  by 
the  Finance  Board). 

(e)  Adjustment  of  equities.  (1)  Any 
non-complying  Bank  shall  apply  its 
assets  to  fulfill  its  direct  obligations. 

(2)  If  a  Bank  is  required  to  meet,  or 
otherwise  meets,  the  direct  obligations 


of  another  Bank  due  to  a  temporary 
interruption  in  the  latter  Bank's  debt 
servicing  operations  (eg.,  in  the  event  of 
a  natural  disaster  or  power  failure),  the 
assisting  Bank  shall  have  the  same  right 
to  reimbursement  as  set  forth  in 
paragraph  (e)(1)  of  this  section. 

(3)  If  the  Finance  Board  determines 
that  the  assets  of  a  non-complying  Bank 
are  insufficient  to  satisfy  all  of  its  direct 
obligations  as  set  forth  in  paragraph 
(e)(1)  of  this  section,  then  the  Finance 
Board  may  allocate  the  outstanding 
liability  among  the  remaining  Banks  on 
a  pro  rata  basis  in  proportion  to  each 
Bank's  participation  in  all  consolidated 
obligations  outstanding  as  of  the  end  of 
the  most  recent  month  for  which  the 
Finance  Board  has  data. 

(f)  Reservation  of  authority.  Nothing 
in  this  section  shall  afiect  the  Finance 
Board's  authority  to  adjust  the  equities 
between  the  Banks  in  any  maimer 
different  than  the  manner  described  in 
this  section,  or  to  take  such  enforcement 
or  other  action  against  any  Bank 
pursuant  to  the  Finance  Board's 
authority  under  the  Act  or  otherwise  to 
supervise  the  Banks  and  ensure  that 
they  are  operated  in  a  safe  and  soimd 
manner. 

(g)  No  rights  created.  (1)  Nothing  in 
this  section  shall  create  or  be  deemed  to 
create  any  rights  in  any  third  party. 

(2)  Payments  made  by  a  Bank  toward 
the  direct  obligations  of  another  Bank 
are  made  for  the  sole  purpose  of 
discharging  the  joint  and  several 
liability  of  the  Banks  on  the 
consolidated  bonds. 

(3)  Compliance,  or  the  failure  to 
comply,  with  any  provision  in  this 
section  shall  not  be  deemed  a  default 
imder  the  terms  and  conditions  of  the 
consolidated  bonds. 

Dated:  October  4, 1999. 

By  the  Board  of  Directors  of  the  FederaJ 
Housing  Finance  Board. 
Bruce  A.  Morrison, 
Chairman. 
[PR  Doc.  9»-26283  Filed  lO-d-99;  8:45  am] 
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summary:  This  doaunent  conilnns  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Nevada,  MO. 
DATES:  The  direct  final  rule  published  at 
64  FR  47386  is  effective  on  0901  UTC, 
November  4, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street.  Kansas  City,  Missouri  64106; 
telephone:  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  August  31, 1999  (64  FR 
47386).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
November  4, 1999.  No  adverse 
comments  were  received,  and  thus  this 
notice  confirms  that  this  direct  final  rule 
will  become  effective  on  that  date. 

Issued  in  Kansas  City,  MO  on  September 
28, 1999. 

Richard  L.  Day, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

[FR  Doc.  99-26533  Filed  10-8-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  AvMion  Admlnietration 

14CFRPart97 

[Doclwt  No.  29786;  Amdt  No.  1954] 

Standerd  Instrument  Approach 
Procedures;  Miecellaneous 


AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 


airspace  and  to  promote  safe  flight 

operations  under  instrument  flight  rules 

at  the  affected  airports. 

DATES:  An  effective  date  for  each  SIAP 

is  specified  in  the  amendatory 

provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  £>ecember  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP.* 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affiected  airport  is 
located. 

By  Subscription — Copies  of  aU  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
US  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma,  OK. 
73169  (Mail  Address:  P.O.  Box  25082 
Oklahoma  City,  OK.  73125)  telephone: 
(405) 954-4164. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SLAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  imder  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §  97.20  of  the  Federal 
Aviation's  Regidations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  natxne,  and  the  need  for  a 


special  format  make  their  verbatim 
publication  in  the  Federal  Register 

expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedine 
identification  and  the  amendment 
nimiber. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
followdng  FDC/P  NOTAMs  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Procedures  (TERPS).  In  developing 
these  charge  changes  to  SIAPs  by  FDC/ 
P  NOTAMs,  the  TERPS  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports.  All 
SLAP  eunendments  in  this  rule  have 
been  previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (ITX:) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SLAPs  contained  in  this 
amendment  are  base  don  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SLAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SLAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
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body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regidatury  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Sub|ects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 


Issued  in  Washington,  DC  on  October  1, 
1999. 

L.  Nicholas  Lacey, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 


Authority:  49  U.S.C.  40103.  40113,  40120, 
44701;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

Si  97.23, 97.25, 97.27, 97.29, 9741, 97 J3, 
9745    [Aniended] 

By  amending:  §97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOG,  LOC/DME, 
LDA,  LDA/DME.  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME.  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

*  *  *Effective  Upon  Publication 


FDC  date 

State 

City 

...       , 

Airport 

FDC  No. 

SIAP 

08/30/99 

09/13/99  ....... 

09/13/99 

09/13/99 

09/15/99 

CA 

ID 
ID 

ID 

NC 

NC 

CO 

KS 

VA 

AZ 

lA 

AR 

AR 

AZ 

AZ 

AZ 

Ramona  

Boise „ 

Boise ..- 

Boise  

Greenville 

Greenville 

Colorado  Springs 

Olathe  „ 

Danville  

Flagstaff _ -„ 

Cresco 

Rogers  

Walnut  Ridge  

Casa  Grande            

Ramona  _ 

Boise  Air  Terminal/Gowen  Field 

Boise  Air  Terminal/Gowen  Field 

Boise  Air  Terminal/Gowen  Field 

Pitt-Greenville  

FDC  9/6551 

FDC  9/7166 
FDC  9/7175 

FDC  9/7177 
FDC  9/7215 
FDC  9/7216 
FDC  9/7244 
FDC  9/7251 
FDC  9/7261 
FDC  9/7294 
FDC  9/7292 
FDC  9/7418 
FDC  9/7417 

VOR/DME  or  GPS-A  Amdt  IB... 

This    Corrects    9/6551     Put>- 

lished  in  TL  99-21 
GPS  Rwy  28L.  Amdt  1... 
VORjDME  or  Tacan   Rwy  28L, 

Amdt  1A ... 
HI  ILS  Rwy  10R,  Amdt  2... 
NDB  Rwy  19,  /Vmdt  14C... 

09/15/99 

Pitt-Greenville  

ILS  Rwy  19,  Amdt  2D... 

09/16/99 

09/16/99 

09/16/99 

09/17/99 

09/1 7/99 

City  of  Colorado  Springs  Muni  

New  Century  Aircenter — 

Danville  Regional ~ 

Flagstaff  Pulliam  

Ellen  Church  Field 

ILS/DME  Rwy  17LOrig-B... 
NDB  or  GPS  Rwy  35,  Amdt  4B... 
GPS  Rwy  20,  Orig... 
ILS/DME  ffyrf  21  Orig-A... 
GPS  Rwy  15,  Orig... 

09/21/99 

Rogers  Muni-Carter  ReW  

ILS  Rwy  19,  Amdt  2... 

09/21/99 

Walnut  Ridge  Regional ; 

LOG  Rwv  17.  Amdt2B... 

09/21/99 

Casa  Grande  Muni  

FDC  9/7404        1  VOR  Rwv  5  Amdt  4... 

09/21/99 

Casa  Grande  

Casa  Grande  Muni  

FDC  9/7406 
FDC  9/7400 

ILS/DME  Rwy  5  Amdt  6... 

09/21/99 

Phoenix 

Phoenix-Deer  Vallev  Muni 

GPS  Rwy  7R  Orig-A... 



[PR  Doc.  99-26536  Filed  10-8-99;  8:45  am] 

BILLINQ  COOE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Doctet  No.  29785;  Amdt  No.  1953] 

Standard  Instrument  Approacti 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 


occiuring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  imder 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 


2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchases — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  hiquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Dociunents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-4^0), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
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Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd..  Oklahoma  City. 
OK  73169  (Mail  Address:  P.O.  Box 
25082,  Oklahoma  City,  OK  73125). 
Telephone:(405)  954-4161. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedines  (SIAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  official  FAA  form 
docimients  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3.  8260- 
4.  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
dociunents  is  imnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SLAP 
as  contained  in  the  transmittal.  Some 
SLAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SLAP 
amendments  may  require  making  them 
efiiective  in  less  than  30  days.  For  the 
remaining  SLAPs.  an  effective  date  at 
least  30  days  after  publications 
provided. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS).  In  developing  these  SIAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 


affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SLAPs  and  safety  in  air  commerce, 
I  find  that  notice  and  public  procedure 
before  adopting  these  SLAPs  are 
impracticable  and  contrary  to  the  public 
interest  and,  where  applicable,  that 
good  cause  exists  for  making  some 
SLAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regidation  only  involves  an  established 
body  of  technical  regulations  for  which 
fi«quent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediu«s  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subfects  in  14  CFR  Part  97 

Air  traffic  control,  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC,  on  October 
1, 1999. 
L.  Nicholas  Lacey, 

Director.  Flight  Standards  Service. 

Adoption  of  the  amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instnunent  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120,  44701;  and  14  CFR  11.49(b)  (2). 

2.  Part  97  is  amended  to  read  as 
follows: 

S§  97^,  97^,  97.27, 97,29, 97.31 ,  97.33, 
97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS.  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SL\Ps; 


§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SLAPs.  identified  as  follows: 

*  •  'Effective 4  November  1999 

Grand  )unction.  CO.  Walker  Field.  LDA/DME 

RVVY  29  Orig 
Smith  Center.  KS.  Smith  Center  Muni.  VOR/ 

DME  OR  GPS-A.  Amdt  2 
Smith  Center.  KS.  Smith  Center  Muni.  GPS 

RWYl7,Orig 
Smith  Center.  KS.  Smith  Center  Mxuii.  GPS 

RWY  35.  Orig 
Portland.  OR,  Portland  Intl.  ILS  RWY  28L. 

Orig 
Millington.  TN.  Charles  W.  Baker.  VOR/DME 

RWY  18.  Amdt  1 

*  *  *  Effective  2  December  1999 

Pompano  Beach,  FL,  Pompano  Beach 

Airpark.  GPS  RWY  15.  Orig 
Olney.  TX.  Olnev  Muni.  NDB  OR  GPS  RWY 

17.  AMDT  3.  Cancelled 
Olney.  TX.  Olney  Muni,  GPS  RWY  17.  Orig 

*  *  *  Effective  30  December  1999 

Mojave.  CA.  Mojave.  GPS  RWY  4.  Orig 
Mojave.  CA.  Mojave.  GPS  RWY  22.  Orig 
Jackspnville.  FL.  Craig  Muni.  RADAR  1. 

Amdt  1 
Lake  City.  FL.  Lake  City  Muni.  VOR/DME  OR 

GPS-A,  Amdt  3.  Cancelled 
Tampa.  FL.  Tampa  Intl.  VOR  RWY  9,  Amdt 

8 
Tampa.  FL.  Tampa  bitl,  LOC  RWY  36R, 

Amdt  1 
Tampa,  FL.  Tampa  Intl.  RADAR-1 .  Amdt  12 
Forest  City.  lA.  Forest  City  Muni.  NDB  RWY 

33.  Amdt  1 
Forest  City.  lA.  Forest  City  Muni.  VOR/DME 

RNAV  OR  GPS  RWY  33.  Orig-A.  Cancelled 
Forest  City.  L\.  Forest  City  Muni.  GPS  RWY 

33.  Orig 
Jefferson.  L\.  lefferson  Muni,  NDB  RWY  32, 

/Vmdt5 
Jefferson,  lA,  Jefferson  Muni.  GPS  RWY  14, 

Orig 
Jefferson.  lA.  Jefferson  Muni.  GPS  RWY  32. 

Orig 
Clarksdale.  MS.  Fletcher  Field.  VOR/DME 

RWY  18.  Orig 
Middletown.  NY.  Randall,  GPS  RWY  8.  Orig 
Middletown.  NY.  Randall.  GPS  RWY  26.  Orig 
Lovington.  NM.  Lea  County-Zip  Franklin 

Memorial.  GPS  RWY  3.  Amdt  1 
Lovington.  NM.  Lea  County-Zip  Franklin 

Memorial.  GPS  RWY  21.  Amdt  1 
Lovington.  NM.  Lea  County-Zip  Franklin 

Memorial.  VOR/DME  RNAV  RWY  3.  Orig, 

Cancelled 
Louisburg.  NC.  Franklin  County.  VOR/DME 

OR  GPS-A.  Amdt  1 
Louisburg.  NC,  Franklin  County,  GPS  RWY  4, 

Amdtl 
Elk  City,  OK,  Elk  City  Muni,  GPS  RWY  17, 

Orig 
Elk  City,  OK,  Elk  City  Muni.  GPS  RWY  35, 

Orig 
Greenville,  SC,  Greenville  Downtown,  NDB 

OR  GPS  RWY  1.  Amdt  21 
Greenville.  SC.  Greenvill  Downtown.  ILS 

RWY  1.  Amdt  28 
Greenville.  SC,  Greenville  Downtown, 

RADAR-1,  Amdt  13 
Millington,  TN,  Charles  W.  Baker,  GPS  RWY 

36,  Orig 
Angleton/Lake  Jackson,  TX,  Brazoria  County, 

GPS  RWY  17,  Orig 
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Salt  Lake  City,  UT,  Salt  Lake  City  Intl.  GPS 

RWY  16L,  Orig 
Salt  Lake  City,  UT.  Salt  Lake  City  Intl.  GPS 

RWY  17,  Orig 
Salt  Uke  City,  UT,  Salt  Lake  City  Intl. 

VORDME  OR  TACAN  RWY  16L,  Amdt  1 
Salt  Uke  City,  UT.  Salt  Lake  City  Intl.  VOR/ 

DME  OR  TACAN  RWY  17.  Amdt  1 

The  FAA  published  an  Amendment 
in  Docket  No.  29708,  Amdt  No.  1948  to 
Part  97  of  the  Federal  Aviation 
Regulations  (Vol  64  No.  168  Page  47389; 
dated  August  31,  1999)  under  section 
97.33  effective  November  4,  1999, 
which  is  hereby  amended  as  follows: 

Greenville.  NC,  Pitt-Greenville.  GPS  RWY  1. 
Orig,  should  read  Greenville.  NC.  Pitt- 
Greenville.  GPS  RWY  2.  Orig. 

Greenville.  NC,  Pitt-Greenville.  GPS  RWY  19, 
Orig.  should  read  Greenville.  NC.  Pitt- 
Greenville.  GPS  RWY  20,  Orig. 

The  FAA  published  an  Amendment 
in  Docket  No.  29733,  Amdt  No.  1946  to 
Part  97  of  the  Federal  Aviation 
Regulations  (Vol  64  No.  176  Page  47378; 
dated  September  13, 1999)  imder 
section  97.27  and  97.33  is  hereby 
amended  by  changing  the  effective  date 
from  November  4. 1999,  to  December 
30, 1999,  for  the  following  procedures: 

Bryan,  OH,  Williams  County.  GPS  RWY  7. 

Orig 
Bryan,  OH,  Williams  County,  GPS  RWY  25, 

Orig 
Bryan,  OH,  WiUiams  County,  NDB-A,  Amdt 

6 

[PR  Doc.  99-26535  Filed  10-*-99;  8:45  am) 

BILLMO  CODE  4«10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

FedMVl  Aviation  Administration 

14CFR  Parts? 

[Dodnt  No.  29787;  Amdt  No.  1955] 

Standard  Instrument  Approach 
Procaduras;  Miscallanaous 
Amandmants 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAF's)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designated  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 


promote  safe  flight  operations  under 

instrument  flight  rules  at  the  affected 

airports. 

DATES:  An  effective  date  for  each  SLAP 

is  specifled  in  the  amendatory 

provisions. 

Incorporation  by  reference  approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  AvailabiUty  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rule  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

For  Purchase — Individual  SLAP 
copies  may  be  obtained  from: 

1.  FAA  Pubhc  hiquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAP's, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Doctunents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service. 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK.  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK.  73125) 
telephone:  (405)  954^164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97} 
establishes,  amends,  suspends,  or 
revokes  SIAP's.  The  complete  regulatory 
description  of  each  SLAP  is  contained  in 
official  FAA  form  documents  which  are 
incorporated  by  reference  in  this 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  14  CFR  97.20  of  the 
Federal  Aviation  Regulations  (FAR). 
The  applicable  FAA  Forms  are 
identified  as  FAA  Form  8260-5. 
Materials  incorporated  by  reference  are 
available  for  examination  or  purchase  as 
stated  above. 

The  large  number  of  SLAP's,  their 
complex  natiire,  and  the  need  for  a 
.  special  format  make  their  verbatim 
publication  in  the  Federal  Register 


expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  sections,  with  the  types 
and  effective  dates  of  the  SLAPs.  This 
amendment  also  identifies  the  airport, 
its  location,  the  procedure  identification 
and  the  amendment  number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SLAP 
as  contained  in  the  transmittal.  The 
SLAP'S  contained  in  this  amendment  are 
based  on  the  criteria  contained  in  the 
United  States  Standards  for  Terminal 
Instrument  Procedures  (TERPS).  In 
developing  these  SLAPs,  the  TERPS 
criteria  were  applied  to  the  conditions 
existing  or  anticipated  at  the  affected 
airports. 

The  FAA  has  determined  through 
testing  that  ciirrent  non-localizer  type, 
non-precision  instrument  approaches 
developed  using  the  TERPS  criteria  can 
be  flown  by  aircraft  equipped  with  a 
Global  Positioning  System  (GPS)  and  or 
Flight  Management  System  (FMS) 
equipment.  In  consideration  of  the 
above,  the  applicable  SLAP's  will  be 
altered  to  include  "or  GPS  or  FMS"  in 
the  title  without  otherwise  reviewing  or 
modifying  the  procedure.  (Once  a  stand 
alone  GPS  or  FMS  procedure  is 
developed,  the  procedure  title  will  be 
altered  to  remove  "or  GPS  or  FMS"  from 
these  non-localizer.  non-precision 
instrument  approach  procedm«  titles.) 

The  FAA  has  determined  through 
extensive  analysis  that  aurent  SLAP's 
intended  for  use  by  Area  Navigation 
(RNAV)  equipped  aircraft  can  be  flown 
by  aircraft  utilizing  various  other  types 
of  navigational  equipment.  In 
consideration  of  the  above,  those  SLAP's 
ciurently  designated  as  "RNAV"  will  be 
redesignated  as  "VOR/DEE  RNAV" 
without  otherwise  reviewing  or 
modifying  the  SLAP's. 

Because  of  the  close  and  immediate 
relationship  between  these  SIAP's  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SLAPs  are,  impracticable  and 
contrary  to  the  pubic  interest  and, 
where  applicable,  that  good  cause  exists 
for  makhig  some  SSLAPs  effective  in  less 
than  30  days. 
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Conclusion 

The  FAA  has  determined  that  this 
regulation  involves  an  established  body 
of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regidatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC  on  October  1, 
1999. 

L.  Nicholas  Lacey, 
Director,  Fligfit  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read: 

Authority:  49  U.S.C.  106(g),  40103. 40106. 
40113-40114.  40120,  44502,  44514,  44701. 
44719,  44721-44722. 

2.  Amend  97.23,  97.27,  97.33  and 
97.35,  as  appropriate,  by  adding, 
revising,  or  removing  the  following 
SIAP's  effective  at  0901  UTC  on  the 
dates  specified: 

1197,23,97.27,97.33,97.35    (AnwrKtod] 

*  *  *  Effective  November  4.  J  999 

Aniak.  AK.  Aniak.  NDB  or  GPS-A,  Orig, 

Cancelled 
Aniak.  AK.  Aniak.  NDB-A,  Orig 
Cordova.  AK.  Cordova/Merle  K  (Mudhole) 

Smith.  NDB  or  GPS-A.  Orig,  Cancelled 
Cordova,  AK,  Cordova/Merle  K  (Mudhole) 

Smith.  NDB-A,  Orig 
McGrath,  AK,  McGrath,  VOR  or  GPS-A, 

Amdt  7.  Cancelled 
McGrath.  AK.  McGrath.  VOR-A,  Amdt  7 
McGrath,  AK,  McGrath,  VOR/DME  or  GPS- 

C,  Orig,  Cancelled 
McGrath,  AK,  McGrath.  VOR/DME-C,  Orig 
Mekoryuk.  AK.  Mekoryuk.  NDB/DME  or 

GPS-A,  Amdt  3,  Cancelled 
Mekoryuk,  AK,  Mekoryuk,  NDB/DME-A, 

Amdt  3 
Middleton  Is..  AK.  Middleton  Is.,  NDB  or 

GPS-A,  Orign.  Cancelled 


Middleton  Is.,  AK,  Middleton  Is.,  NDB-A, 

Orig 
Northway,  AK.  Northway,  VOR  or  GPS-B, 

Amdt  3,  Cancelled 
Northway.  AK,  Northway.  VOR-B.  Amdt  3 
Sand  Point.  AK,  Sand  Point,  NDB  or  GPS 

RWY  13.  Orig,  Cancelled 
Sand  Point.  AK.  Sand  Point,  NDB  RWY  13, 

Orig 
Sand  Point,  AK,  Sand  Point.  NDB/DME  or 

GPS-A,  Amdt  4.  Cancelled 
Sand  Point.  AK.  Sand  Point,  NDB/DME-A, 

Amdt  4 
Sitka,  AK,  Sitka  Rocky  Gutierrez,  VOR  or 

GPS-C,  Orig.  Cancelled 
Sitka.  AK.  Sitka  Rocky  Gutierrez.  VOR-C, 

Orig 
SoldoUia,  AK,  Soldotna,  VOR  or  GPS-A, 

Amdt  6,  Cancelled 
Soldotna,  AK,  Soldotna,  VOR-A.  Amdt  6 
Unalakleet.  AK.  Unalakleet.  VOR/DME  or 

GPS-D.  Amdt  3,  Cancelled 
Unalakleet,  AK.  Unalakleet.  VOR/DME-D. 

Amdt  3 
Almyra,  AR.  Almyra  Muni.  VOR/DME  or 

GPS-A.  Amdt  4B,  Cancelled 
Almyra,  AR,  Almyra  Muni.  VOR/DME-A. 

Amdt  4B 
Brinkley,  AR,  Brinkley/Frank  Federer 

Memorial,  NDB  or  GPS-A,  Amdt  lA, 

Cancelled 
Brinkley,  AR.  Brinkley/Frank  Federer 

Memorial,  NDB-A,  Amdt  lA 
Conway,  AR,  Conway/Dennis  F.  Cantrell 

Field,  NDB  or  GPS^A.  Amdt  1,  Cancelled 
Conway,  AR,  Conway/Dennis  F.  Cantrell 

Field,  NDB-A,  Amdt  1 
Crossett,  AR,  Crossett/ZM  Jack  Stell  Field, 

VOR/DME  or  GPS-A,  Orig-B,  Cancelled 
Crossett.  AR,  Crossett/ZM  Jack  Stell  Field. 

VOR/DME-A,  Orig-B 
Harrison,  AR.  Harrison/Boone  Coimty,  VOR 

or  GPS-A,  Amdy  12A,  Cancelled 
Harrison,  AR,  Harrison/Boone  County,  VOR- 

A,  Amdt  12A 
Little  Rock,  AR,  Little  Rock/ Adams  Field, 

VOR  or  GPS-A,  Orig,  Cancelled 
Little  Rock.  AR.  Little  Rock/ Adams  Field. 

VOR-A.  Orig 
Mena,  AR,  Mena  International  Muni.  VOR/ 

DME  or  GPS-A,  Amdt  9,  Cancelled 
Mena,  AR,  Mena  International  Muni,  VOR/ 

DME-A,  Amdt  9 
Russellville,  AR,  Russellville  Regional,  NDB 

or  GPS-A,  Amdt  4A,  Cancelled 
Russellville,  AR,  Russellville  Regional,  NDB- 

A.  /Vmdt  4A 
Walnut  Ridge.  AR.  Walnut  Ridge  Regional, 

VOR/DME  or  GPS  RWY  22,  Amdt  12A, 

Cancelled 
Walnut  Ridge.  AR.  Walnut  Ridge  Regional. 

VOR/DME  RWY  22.  Amdt  12A 
Warren.  AR.  Warren  Muni.  VOR/DME  or 

GPS-A,  Amdt  4A,  Cancelled 
Warren,  AR,  Warren  Muni.  VOR/DME-A. 

Amdt  4A 
Arcata-Eureka.  CA.  Areata.  VOR  or  GPS  RWY 

14.  Amdt  7.  Cancelled 
Arcata-Eureka.  CA.  Areata.  VOR  RWY  14, 

Amdt  7 
Arcata-Eureka,  CA,  Areata.  VOR/DME  or  GPS 

RWY  2,  Amdt  7,  Cancelled 
Arcata-Eureka,  CA,  Areata,  VOR/DME  RWY 

2,  Amdt  7 
Red  Bluff.  CA,  Red  Bluff  Muni,  VOR/DME  or 

GPS  RWY  15.  Amdt  6,  Cancelled 


Red  Bluff.  CA,  Red  Bluff  Muni,  VOR/DME 

RWY  15,  Amdt  6 
Red  Bluff,  CA,  Red  Bluff  Muni,  VOR  or  GPS 

RWY  33.  Amdt  7.  Cancelled 
Red  Bluff.  CA.  Red  Bluff  Muni,  VOR  RWY 

33.  /^mdt  7 
Akron.  CO.  Akron-Washington  County.  VOR 

or  GPS  RWY  29.  Orig.  Cancelled 
Akron,  CO.  Akron-Washington  County,  VOR 

RWY  29,  Orig 
Punta  Gorda,  FL,  Charlotte  County,  VOR  or 

GPS  RWY  3,  Orig-A,  Cancelled 
Punta  Gorda,  FL,  Charlotte  County.  VOR 

RWY  3,  Orig-A 
Punta  Gorda,  FL,  Charlotte  County,  VOR  or 

GPS  RWY  21.  Amdt  3A,  Cancelled 
Punta  Gorda,  FL,  Charlotte  County,  VOR 

RWY  21,  Amdt  3A 
Logansport,  IN.  Logansport  Muni.  NDB  or 

GPS  RWY  9.  Amdt  2.  Cancelled 
Logansport.  IN.  Logansport  Muni,  NDB  RWY 

9.  Amdt  2 
Frederick.  MD.  Frederick.  Muni.  VOR  or 

GPS-A.  Amdt  1.  Cancelled 
Frederick,  MD,  Frederick,  Muni,  VOR-A, 

Amdtl 
Palmer,  MA,  Palmer/Metropolitan,  NDB  or 

GPS  RWY  4,  Orig,  Cancelled 
Palmer,  MA,  Palmer/Metropolitan,  NDB 

RWY  4.  Orig 
Augusta,  ME,  Augusta  State,  VOR  or  GPS 

RWY  35,  Amdt  5,  Cancelled 
Augusta,  ME,  Augusta  State,  VOR  RWY  35, 

Amdt  5 
Perryville,  MO,  Perryville  Muni,  VOR/DME 

RNAV  or  GPS  RWY  20,  Amdt  3.  Cancelled 
Perryville,  MO,  Perryville  Muni,  VOR/DME 

RNAV  RWY  20,  /Vmdt  3 
Ardmore,  OK,  Ardmore  Downtown 

Executive,  VOR  or  GPS-A,  /Vmdt  13,' 

Cancelled 
Ardmore,  OK,  Ardmore  Downtown 

Executive,  VOR-A,  Amdt  13 
Guthrie,  OK,  Guthrie  Muni,  NDB  or  GPS 

RWY  16,  Amdt  5,  Cancelled 
Guthrie.  OK,  Guthrie  Muni,  NDB  RWY  16, 

Amdt  5 
McAlester,  OK,  McAlester  Regional,  VOR  or 

GPS-A,  /Vmdt  12,  Cancelled 
McAlester,  QK,  McAlester  Regional,  VOR-A, 

Amdt  12 
McAlester.  OK,  McAlester  Regional,  NDB  or 

GPS  RWY  1,  Amdt  2,  Cancelled 
McAlester,  OK,  McAlester  Regional,  NDB  or 

GPS  RWY  1, /Vmdt  2 
McAlester,  OK,  McAlester  Regional,  VOR/ 

DME  or  GPS  RWY  19,  Amdt  lA,  Cancelled 
McAlester,  OK,  McAlester  Regional,  VOR/ 

DME  RWY  19,  Amdt  lA 
Oklahoma  City,  OK,  Wiley  Post,  VOR  or  GPS 

RWY  17L,  /Vmdt  11,  Cancelled 
Oklahoma  City,  OK,  Wiley  Post,  VOR  RWY 

17L,  Amdt  11 
Oklahoma  City,  OK,  Wiley  Post,  VOR  or  GPS 

RWY  35R.  /Vmdt  2,  Cancelled 
Oklahoma  City,  OK.  Wiley  Post,  VOR  RWY 

35R,  Amdt  2 
Columbia-Mt.  Pleasant,  TN,  Columbia/ 

Maury  County,  NDB  or  GPS  RWY  24,  Amdt 

3C,  Cancelled 
Columbia-Mt.  Pleasant,  TN,  Columbia/ 

Maury  County,  NDB  RWY  24,  Amdt  3C 
Portland,  TN,  Portland  Muni,  VOR/DME  or 

GPS  RWY  19,  Amdt  3,  Cancelled 
Portland,  TN,  Portland  Muni,  VOR/DME 

RWY  19,  Amdt  3 
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El  P&so,  TX,  El  Paso  Intl,  NDB  or  GPS  RWY 

22,  Amdt  28A,  Cancelled 
El  Paso,  TX,  El  Paso  Intl,  NDB  GPS  RWY  22. 

Amdt  28A 
El  Paso,  TX.  El  Paso  Intl,  VOR  or  GPS  RWY 

26L,  Amdt  29B,  Cancelled 
El  Paso.  TX,  El  Paso  Intl,  VOR  or  GPS  RWY 

26L.  Amdt  2gB 
Cable.  WI,  Cable  Union,  VOR/DME  RNAV  or 

GPS  RWY  34,  Amdt  4,  Cancelled 
Cable,  WI,  Cable  Union,  VOR/DME  RNAV 

RWY  34,  Amdt  4 
Hayward,  WI,  Havward/Sawyer  County, 

VOR/DME  or  GPS  RWY  2,  Amdt  1 . 

Cancelled 
Hayward,  WI,  Hayward/Sawyer  County, 

VOR/DME  RWY  2,  Amdt  1 
Hayward,  WI,  Hayward/Sawyer  County,  NDB 

or  GPS  RWY  20,  Amdt  12,  Cancelled 
Hayward.  WI.  Hayward/Sawyer  County,  NDB 

RWY  20,  Amdt  12 

[FR  Doc.  99-26534  Filed  10-8-99;  8:45  am] 
BHXING  CODE  4910-13-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 
Income  Taxee 

CFR  Correction 

In  Title  26  of  the  Code  of  Federal 
Relations,  part  1  (§  1.1401  to  End), 
revised  as  of  Apr.  1, 1999,  page  689, 
§  1.6041-2  is  corrected  by  reinstating 
die  fourth  sentence  of  paragraph  (a)(1) 
to  read  as  follows: 

f  1 .6041-2    Return  of  information  m  to 
payments  to  employees. 

(a)(1)  In  general.  *  *  *  For  example, 
if  a  payment  of  $700  was  made  to  an 
employee  and  $400  thereof  represents 
wages  subject  to  withholding  imder 
section  3402  and  the  remaining  $300 
represents  compensation  not  subject  to 
withholding,  such  wages  and 
compensation  must  both  be  reported  on 
Form  W-2. 
***** 

(FR  Doc.  99-55533  Filed  10-8-99;  8:45  am] 
BHJJNQ  CODE  1806-01-0 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CG008-99-057] 

RIN2115-AE47 

Drawbridge  Operating  Regulation;  Gulf 
Intracoaatal  Waterway,  Algiers 
Alternate  Route,  Louisiana 

AGBICY:  Coast  Guard,  DOT. 


ACTION:  Temporary  rule. 


summary:  The  Commander.  Eighth 
Coast  Guard  District  is  temporarily 
changing  the  regulation  governing  the 
operation  of  the  State  Route  23  vertical 
lift  span  drawbridge  across  the  Gidf 
Intracoastal  Waterway  (Algiers  Alternate 
Route),  mile  3.8,  at  Belle  Chasse, 
Louisiana.  The  Temporary  rule  will 
allow  the  bridge  to  remain  closed  to 
navigation  from  4  p.m.  imtil  6:45  p.m. 
on  Satiuday,  October  30, 1999  and  from 
4  p.m.  imtil  7  p.m.  on  Sunday,  October 
31, 1999.  This  temporary  rule  is  issued 
to  facilitate  movement  of  vehicular 
traffic  for  the  New  Orleans  Open  House 
1999  Air  Show,  to  be  held  at  the  U.S. 
Naval  Air  Station,  Joint  Reserve  Base  at 
Belle  Chasse,  Louisiana. 
DATES:  This  temporary  rule  is  effective 
from  4  p.m.  on  October  30, 1999  until 
7  p.m.  on  October  31, 1999. 
ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  notice  are 
available  for  inspection  or  copjring  at 
the  office  of  the  Eighth  Coast  Guard 
District,  Bridge  Administration  Branch, 
Hale  Boggs  Federal  Building,  room 
1313,  501  Magazine  Street,  New 
Orleans,  Louisiana  70130-3396  between 
7  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
Bridge  Administration  Branch  of  the 
eighth  Coast  Guard  District  maintains 
the  public  docket  for  this  rtdemaking. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Phil  Johnson,  Bridge  Administration 
Branch,  Commander  (ob),  Eighth  Coast 
Guard  District,  501  Magazine  Street, 
New  Orleans,  Louisiana,  70130-3396, 
telephone  number  504-589-2965. 
SUPPLEMENTARY  INFORMATION: 

Discussion  of  Temporary  Rule 

The  State  Route  23  vertical  lift  span 
drawbridge  across  the  Gulf  Intracoastal 
Waterway  (Algiers  Alternate  Route), 
mUe  3.8,  at  Belle  Chasse,  Louisiana  has 
a  vertical  clearance  of  40  feet  above 
mean  high  water  in  the  closed-to- 
navigation  position  and  100  feet  above 
mean  high  water  in  the  open-to- 
navigation  position.  Navigation  on  the 
waterway  consists  primarily  of  tugs 
with  tows,  commercial  fishing  vessels, 
and  occasional  recreational  craft. 

The  Louisiana  Department  of 
Transportation  and  Development  has 
requested  a  temporary  rule  changing  the 
operation  of  the  State  Route  23  vertical 
lift  span  drawbridge.  The  rule  is  needed 
to  accommodate  the  additional  voliune 
of  vehicular  traffic  that  the  New  Orleans 
Open  House  Air  Show  is  expected  to 
generate.  Between  150,000  and  200,000 
members  of  the  public  are  expected  to 
attend  the  New  Orleans  Open  House  Air 


Show  on  each  day.  The  temporary  rule 
will  allow  for  the  expeditious  dispersal 
of  the  heavy  voliune  of  vehicular  traffic 
expected  to  depart  the  U.S.  Naval  Air 
Station,  Joint  Reserve  Base  following  the 
event. 

The  Coast  Guard  has  determined  that 
good  cause  exists  to  forego  a  notice  and 
comment  period  for  this  rulemaking. 
Following  normal  rulemaking 
procedures  in  this  instance  would  be 
impractical  because  the  Coast  Guard 
Bridge  Administration  Branch  did  not 
receive  notification  of  the  event  in 
sufficient  time  to  accommodate  a  notice 
and  comment  period.  Fiulher,  there  is 
not  enough  time  to  reschedule  or  delay 
the  event.  For  the  above  reasons  the 
Coast  Guard  has  also  determined  that 
good  cause  exists  to  make  this 
temporary  rule  effective  in  less  than  30 
days  after  publication. 

Regulatory  Evaluation 

This  temporary  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  cost  and  benefits  under  section 
6(a)(3)  of  that  order.  It  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  that  order.  It  is  not 
significant  imder  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26. 1979). 

The  Coast  Guard  expects  the   * 
economic  impact  of  this  temporary  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  imder  paragraph  10(e)  of  the 
regulatory  policies  and  procediires  of 
DOT  is  unnecessary.  This  is  because  the 
number  of  vessels  impaired  during  the 
closed-to-navigation  periods  is  minimal. 
All  commercial  vessels  still  have  ample 
opportunity  to  transit  this  waterway 
before  and  after  the  two-hour  and  45- 
minute  closure  on  October  30  and  the 
three-hour  closiue  on  October  31, 1999. 
Additionally,  a  practical  alternate  route 
of  approximately  seven  additional  miles 
is  available  via  the  Harvey  Canal  and 
the  Mississippi  River. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  60l  et  seq.).  the  Coast  Guard 
must  consider  whether  this  temporary 
rule  will  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities.  "Small  entities"  may  include 
small  businesses,  not-for-profit 
organizations  that  are  independenUy 
owned  and  operated  and  are  not 
dominant  in  their  fields  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  temporary  rule  considers  the 
needs  of  local  commercial  fishing 
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vessels,  as  the  study  of  vessels  passing 
the  bridge  included  such  conunercial 
vessels.  These  local  commercial  fishing 
vessels  will  only  be  inconvenienced  for 
two  hoiirs  and  45  minutes  on  a  Saturday 
and  three  hours  on  a  Sunday  on  a  one- 
time basis.  Also,  there  is  a  practical 
alternate  route  of  approximately  seven 
additional  miles  via  the  Harvey  Canal 
and  Mississippi  River.  Thus,  the 
economic  impact  is  expected  to  be 
minimal.  There  is  no  indication  that 
other  waterway  users  woiild  suffer  any 
type  of  economic  hardship  if  they  are 
precluded  from  transiting  the  waterway 
during  the  hours  that  the  draw  is 
scheduled  to  remain  in  the  closed-to- 
navigation  position.  Therefore,  the  Coast 
Guard  certifies  imder  5  U.S.C.  605(b] 
that  this  temporary  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  temporary  rule  does  not  provide 
for  a  collection-of-information 
reqiiirement  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
temporary  rule  imder  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
temporary  rule  does  not  have  sufficient 
implications  for  federalism  to  warrant 
the  preparation  of  a  Federalism 
Assessment.  The  authority  to  regulate 
the  permits  of  bridges  over  the  navigable 
waters  of  the  U.S.  bNslongs  to  the  Coast 
Guard  by  Federal  statutes. 

EnTironment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  temporary 
rule  and  concluded  that  under  Figure  2- 
1,  paragraph  32(e)  of  Commandant 
Instruction  M16475.1C,  this  temporary 
rule  is  categorically  excluded  from 
further  environmental  documentation. 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  AODRESES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  is  amending 
Part  117  of  Tide  33,  Code  of  Federal 
Regulations,  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 


Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  Issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  Effective  October  30, 1999  through 
October  31, 1999  §  117.451  is  amended 
by  suspending  paragraph  (b)  and  adding 
a  new  paragraph  (f). 


EFFECTIVE  DATES:  This  temporary  rule  is 
effective  on  October  1, 1999, 
commencing  at  6  P.M.  CDT  imtil 
October  13, 1999,  ending  at  6  P.M.  CDT. 
FOR  FURTHER  INFORMATION  CONTACT: 
COTP  New  Orleans  representative, 
LT(jg)  Kevin  Lynn  at  (504)  589-4221.     - 
SUPPLEMENTARY  INFORMATION: 


8  §117.451    Gulf  Intracoastal  Waterway.  Regulatory  History 


(f)  The  draw  of  the  SR  23  bridge, 
Algiers  Alternate  Route,  mile  3.8  at 
Belle  Chasse,  shall  open  on  signal; 
except  that  from  4  p.m.  imtil  6:45  p.m. 
on  Satiutlay,  October  30. 1999  and  from 
4  p.m.  until  7  p.m.  on  Sunday,  October 
31, 1999,  the  draw  need  not  open  for  the 
passage  of  vessels. 

Dated:  September  30. 1999. 
Paul  J.  PloU, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District. 

[FR  Doc.  99-26531  Filed  10-8-99  8:45  am] 

BIUMG  COOE  4910-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[COTP  New  Orleans,  LA  Reg.  99-028] 

RIN  2115-AA97 

Safety  Zone  Regulations;  Mils  94.0  to 
Mile  96.0,  Lowsr  Mississippi  Rivsr, 
Above  Head  of  Passes 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  Rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone 
bom  mile  94.0  to  mile  96.0,  Lower 
Mississippi  River,  Above  Head  of 
Passess,  extending  the  entire  width  of 
the  river.  The  safety  zone  has  been 
established  to  protect  personnel 
involved  in  pollution  response  and 
underwater  diving  operations  within  the 
channel.  Entry  into  this  zone  while 
divers  are  deployed  is  prohibited  to  all 
vessels,  with  the  exception  of  towing 
vessels  operating  without  tows,  unless 
authorized  by  the  Captain  of  the  Port. 
Entry  into  this  zone  while  divers  are  not 
deployed  will  be  managed  by  the  Coast 
Guard  Traffic  Light  Operator  at 
Governor  Nicholls  Traffic  Light,  VHF- 
FM  Chaimel-67.  The  Governor  Nicholls 
and  Gretna  Traffic  Lights  will  be  in 
operation  imtil  the  safety  zone  expires. 
Authorization  to  enter  the  safety  zone 
while  divers  are  deployed  will  only  be 
granted  during  emergency  situations 
which  affect  the  safety  of  vessels  or  the 
safety  of  the  port. 


In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  ndemaking  was  not 
published  for  this  regiUation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Publishing  an  NPRM  and 
delajdng  its  effective  date  would  be 
contrary  to  pubic  interest  since 
immediate  action  is  needed  to  respond 
to  the  potential  hazards  to  local  marine 
traffic  and  personnel  involved  in 
pollution  response  and  diving 
operations. 

Background  and  Purpose 

The  hazardous  condition  requiring 
this  regulation  is  a  result  of  personnel 
involved  in  pollution  response  and 
diving  operations  on  the  Lower 
Mississippi  River  between  94.0  and  mile 
96.0  Above  Head  of  Passes.  A  safety 
zone  is  needed  to  protect  personnel 
involved  in  pollution  response  and 
underwater  diving  operations  in  the 
area.  Entry  into  this  zone  is  prohibited 
to  all  vessels,  with  the  exception  of 
towing  vessels  operating  without  tows, 
unless  authorized  by  the  Captain  of  the 
Port.  This  regulation  is  issued  pursuant 
to  33  U.S.C.  1231  as  set  out  in  the 
authority  citation  for  all  of  Part  165. 

Regulatory  Evaluation 

This  temporary  rule  is  not  a 
significant  regulatory  evaluation  vaidet 
Executive  Order  12866  and  is  not 
significant  under  the  "Department  of 
Transportation  Regulatory  Policies  and 
Procedures"  (44  FR  11040;  February  26, 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  regiUatory  evaluation 
is  unnecessary.  This  regulation  will 
only  be  in  effect  for  a  short  period  of 
time,  and  the  impacts  on  routine 
navigation  are  expected  to  be  minimal. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  imder  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  it  does  not  have 
sufficient  federalism  implications  to 
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warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guardoonsidered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section  2-1 , 
paragraph  (34)(g)  of  Commandant 
Instruction  M16475.1C,  this  proposal  is 
categorically  excluded  from  further 
enviroimiental  documentation. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  regulation 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  Since  the  impact  of  this 
regulation  on  non-participating  small 
entities  is  expected  to  be  minimal,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b))  that  this  regulation  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation  wrill  only  be  in  effect  for 
several  days  and  the  impacts  on  small 
entities  are  expected  to  be  minimal. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Vessels,  Waterways. 

Regulation:  In  consideration  of  the 
foregoing.  Subpart  F  of  Part  165  of 
Chapter  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  16&-{AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231;  50 
U.S.C.  191;  and  33  CFR  1.05-l(g),  6.04-1, 
6.04-6,  and  1605;  49  CFR  1.46. 

2.  A  new  §  165.T08-038  is  added  to 
read  as  follows: 

§165T08-038    Safety  Zone:  Lower 
MissiHippi  River. 

(a)  Location.  The  following  areas  is  a 
safety  zone:  Lower  Mississippi  river 
from  mile  94.0  to  mile  96.0  Above  head 
of  Passes,  in  the  vicinity  of  Algiers  Point 
extending  the  entire  width  of  3ie  river. 

(b)  Effective  date.  This  section  will 
become  effective  on  October  1, 1999  at 
6  P.M.  CDT.  It  will  be  terminated  on 
October  13, 1999,  at  6  P.M.  CDR.  The 
Captain  of  the  Port  will  notify  the  public 
of  changes  in  the  status  of  this  zone  by 
Marine  Radio  Safety  Broadcasts  on  VH 


Marine  Band  radio,  Channel  22  (157,1 
MHZ). 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
diis  part,  entry  into  this  zone  by  any 
vessel,  with  the  exception  of  towing 
vessels  operating  without  tows,  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  New  Orleans. 

Dated:  September  22, 1999. 
S.  W.  Rochon, 

Captain,  U.S.  Coast  Guard  Captain  of  the 
Port. 

(FR  Doc.  99-26679  Filed  10-8-99;  8:45  am] 

BILUNG  CODE  4910-1S-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[DE027-1027a;  FRL-645a-5] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plana; 
Delaware;  15  Percent  Rate  of  Progrett 
Plan 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  converting  its 
conditional  approval  of  the  Delaware's 
■  State  Implementation  Plan  (SIP) 
revision  to  achieve  a  15  percent 
reduction  in  volatile  organic  compound 
(VOC)  emissions  to  a  full  approval.  This 
SIP  revision  is  commonly  referred  to  as 
the  15%  Rate  of  Progress  Plan  (the  15% 
plan).  Delaware  fulfilled  the  condition 
listed  in  EPA's  conditional  approval 
pubhshed  on  May  19. 1997.  llie  intent 
effect  of  this  action  is  to  convert  the 
conditional  approval  of  Delaware's  15% 
plan  to  a  full  approval. 
DATES:  This  rule  is  effective  on 
December  13, 1999  without  further 
notice,  unless  EPA  receives  adverse 
written  comment  by  November  12, 
1999.  If  EPA  receives  such  comments,  it 
will  publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Written  comments  should 
be  mailed  to  David  L.  Arnold,  Chief, 
Ozone  and  Mobile  Sources  Branch, 
Mailcode  3AP21,  U.S.  Environmental 
Protection  Agency,  Region  III,  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  and 


Delaware  Department  of  Natural 
Resources  &  Environmental  Control,  89 
Kings  Highway,  Dover  Delaware  19901. 
FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Quinto,  (215)  814-2182.  at  the  EPA 
Region  III  address  above,  or  by  e-mail  at 
quinto.rose@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

In  accordance  with  the  Clean  Air  Act, 
the  State  of  Delaware  submitted  a  15% 
plan  for  its  portion  of  the  Philadelphia- 
Wilmington-Trenton  ozone 
nonattainment  area.  EPA  is  now 
converting  its  conditional  approval  of 
the  Delaware's  15%  plan  SIP  revision  to 
a  full  approval.  In  a  rule  published  on 
May  19, 1997  (62  FR  27198),  EPA 
granted  a  conditional  approval  to  the 
Delaware's  15%  plan  because  the  State's 
enhanced  inspection  and  maintenance 
(I/M)  program,  one  of  many  control 
measures  adopted  by  Delaware  to 
achieve  the  15%  reduction  in  VOC 
emissions,  had  only  been  conditionally 
approved  at  the  time. 

On  July  7, 1999  (64  FR  36635),  EPA 
proposed  full  approval  of  Delaware's 
enhanced  I/M  SIP.  No  comments  were 
received  during  the  public  comment 
period.  EPA  has  recently  published  its 
final  rule  fully  approving  Delaware's 
enhanced  l/M  SIP.  Because  Delaware's 
enhanced  I/M  SIP  is  fully  approved, 
EPA  is  now  fully  approving  the  15% 
plan  and  associated  contingency 
measures  for  Delaware.  The  effective 
date  of  EPA's  final  nde  fully  approving 
Delaware's  enhanced  I/M  SIP  will 
precede  the  effective  date  of  this  direct 
final  rule  to  grant  full  approval  of 
Delaware's  15%  plan. 

n.  EPA  Action 

EPA  is  converting  its  conditional 
approval  of  the  Delaware's  15%  plan 
and  associated  contingency  measures  to 
a  full  approval.  An  extensive  discussion 
of  the  Delaware  15%  plan  and  EPA's 
rationale  for  its  approval  were  provided 
in  the  previous  final  rule  which 
conditionally  approved  the  15%  plan 
(see  62  FR  27198)  and  shall  not  be 
restated  here.  This  action  to  convert  our 
conditional  approval  to  a  full  approval 
is  being  published  without  prior 
proposal  because  we  view  this  as  a 
noncontroversial  amendment  and 
because  we  anticipate  no  adverse 
comments.  In  a  separate  document  in 
the  "Proposed  Rules"  section  of  this 
Federal  Register  publication,  we  are 
proposing  to  fully  approve  the 
Delaware's  15%  plan  SIP  revision  if 
adverse  comments  are  filed.  This  action 
will  be  effective  without  further  notice 
unless  we  receive  relevant  adverse 
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comment  by  November  12, 1999.  If  we 
receive  such  comment,  we  will  publish 
a  timely  withdrawal  in  the  Federal 
Register  informing  the  public  that  the 
rule  will  not  take  effect.  We  will  address 
all  public  comments  in  a  subsequent 
final  nde  based  on  the  proposed  rule. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time.  If  no  such 
comments  are  received  by  November  12, 
1999,  you  are  advised  that  this  action 
will  be  effective  on  December  13, 1999. 

m.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  review  under  E.0. 12866, 
entitled  "Regulatory  Planning  and 
Review." 

B.  Executive  Orders  on  Fedemlism 

Under  E.0. 12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  EPA  complies  by 
consulting,  E.O.  requires  EPA  to  provide 
to  the  Office  of  Management  and  Budget 
a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  state,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  written 
communications  frtim  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.0. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  Today's  rule  does  not  create 
a  mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.0. 12875  do  not  apply 
to  this  rule. 

On  August  4, 1999.  President  Clinton 
issued  a  new  executive  order  on 
federalism.  Executive  Order  13132,  (64 
FR  43255  (August  10. 1999)),  which  will 
take  effect  on  November  2, 1999.  In  the 
interim,  the  current  Executive  Order 
12612  (52  FR  41685  (October  30. 1987)), 
on  federalism  still  applies.  This  rule 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 


Executive  Order  12612.  The  rule  affects 
only  one  State,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act. 

C.  Executive  Order  13045 

E.0. 13045,  entitled  "Protection  of 
Children  ^m  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997),  applies  to  any  rule  that 
the  EPA  determines  (1)  is  "economically 
significant,"  as  defined  under  E.0. 
12866,  and  (2)  the  environmental  health 
or  safety  risk  addressed  by  the  rule  has 
a  disproportionate  effect  on  children,  ff 
the  regidatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  final 
rule  is  not  subject  to  E.0. 13045  because 
it  is  not  an  economically  significant 
regulatory  action  as  defined  by  E.O. 
12866,  and  it  does  not  address  an 
environmental  health  or  safety  risk  that 
woiUd  have  a  disproportionate  effect  on 
children. 

D.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  conununities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  imless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Older  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  imiquely 
affect  their  communities."  Today's  rule 
does  not  significantly  or  imiquely  affect 
the  communities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 


E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  wiU  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  niunber  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  natiue  of  the  Federal-State 
relationship  imder  the  Clean  Air  Act, 
preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds.  Union  Electric  Ck).  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule.  EPA  has 
determined  that  the  approval  action 
promulgated  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
annual  costs  of  $100  million  or  more  to 
either  State,  local,  or  tribal  governments 
in  the  aggregate,  or  to  the  private  sector. 
This  Federal  action  approves  pre- 
existing requirements  under  State  or 
local  law,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
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governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  R^[ister.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review- 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  to  fully  approve  the  State  of 
Delaware's  15%  plan  must  be  filed  in 
the  United  States  Court  of  Appeals  for 
the  appropriate  circuit  by  December  13, 
1999.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  piuposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Intergovernmental  relations,  Ozone. 

Dated:  September  23, 1999. 
W.  Michael  McCabe, 
Regional  Administrator,  Region  ID. 

40  CFR  Part  52  is  amended  as  follows: 
PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  I — Delaware 

2.  Section  52.426  is  added  to  read  as 
follows: 


§  52.426    Control  strategy:  ozone. 

EPA  fully  approves,  as  a  revision  to 
the  Delaware  State  hnplementation 
Plan,  the  15  Percent  Rate  of  Progress 
Plan  for  the  Delaware  portion  of  the 
Philadelphia-Wilmington-Trenton 
severe  ozone  nonattainment,  namely 
Kent  and  New  Castle  Coiinties, 
submitted  by  the  Secretary  of  Delaware 
Department  of  Natural  Resources  and 
Environmental  Control  on  February  17, 
1995. 

3.  Section  52.424(a)  is  removed  and 
reserved. 

[FR  Doc.  99-26195  Filed  10-»-99;  8:45  am] 

BtXING  CODE  6860-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
PN96-2;  FRL-6452-6] 

Approval  and  Promulgation  of 
Implementation  Plane;  Indiana 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  correction. 

SUMMARY:  On  July  26, 1999,  the  EPA 
published  a  direct  final  rule  approving 
as  amendments  to  the  hidiana  State 
Implementation  Plan,  temporary  revised 
opacity  limits  for  two  processes  at 
ALCOA  Warrick  Operations,  which 
were  submitted  by  the  Indiana 
Department  of  Environmental 
Management  on  December  8, 1998.  The 
preamble  of  that  direct  final  rule 
incorrectly  identified  some  of  the 
subject  sources.  This  action  corrects  this 
inadvertent  error. 
EFFECTIVE  DATE:  October  12, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Pohlman,  Environmental 
Scientist,  Regulation  Development 
Section,  Regulation  Development 
Branch  (AR-18J),  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  (312)  886-3299. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  wherever 
"we",  "us",  or  "our"  are  used,  we  mean 
EPA.  In  the  July  26, 1999,  Federal 
Register  document  (64  FR  40287)  in 
both  the  SUMMARY  in  the  second  column 
on  page  40287  and  in  section  I.  What  Is 
the  EPA  Approving?  of  the 
SUPPLEMENTARY  INFORMATION  in  the  third 
coliunn  on  page  40287,  we  incorrectly 
identified  some  of  the  subject  sources. 


Specifically,  we  stated  that  the  revised 
limits  allow  for  higher  opacity 
emissions  during  fluxing  operations  at 
two  furnaces.  In  fact,  the  revised  limits 
allow  for  higher  opacity  emissions 
during  fluxing  operations  at  two 
complexes— each  of  which  contains  two 
furnaces.  We  correctiy  stated  this 
information  in  section  m.  What  Are  the 
Provisions  of  the  Ten^jorary  Opacity 
Limits?  of  the  SUPPLEMENTARY 
INFORMATION  which  begins  at  the  top  of 
the  first  column  on  page  40288.  We 
regret  any  inconvenience  this 
inadvertent  error  may  have  caused. 

Audiority:  42  U.S.C.  7401  et  seq. 

Dated:  September  23, 1999. 
Francis  X.  Lyons, 
Regional  Administrator,  Region  5. 
(FR  Doc.  99-26071  Filed  10-8-99;  8:45  am) 

MLUNQ  CODE  «SaO-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

Approval  and  Promulgation  of  State 
Plane  for  Deeignated  Feciltti'>s  and 
Pollutante 

CFR  Correction 

In  Title  40  of  the  Code  of  Federal 
Regulations,  parts  61  to  62,  revised  as  of 
July  1, 1999,  page  296,  the  authority 
citation  for  part  62  is  correctly  revised 
to  read  "42  U.S.C.  7401-7671q". 
[FR  Doc.  99-55534  Filed  10-8-99;  8:45  am) 
BILLING  CODE  1906-01-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  201 

Noiee  Emieeion  Standarde  for 
Traneportation  Equipment;  Interetate 
Rail  Carriere 

CFR  Correction 

hi  Title  40  of  the  Code  of  Federal 
Regulations,  parts  190  to  259,  revised  as 
of  July  1, 1999,  page  68,  §201.24  is 
corrected  by  removing  the  formula  at 
the  end  of  the  section  and  reinstating 
Figure  1  in  its  place  as  follows: 

§  201 .24    Procedures  for  measurement  at  ■ 
30  meter  (100  feet)  distance  of  the  noise 
from  locomotive  and  rail  car  operations  and 
locomotive  load  ceil  test  stands. 
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30  METERS 


Figure  1 .  Test  Site  Clearance  Requirement  for  Stationary 
LoconrKjtive,  Locomotive  Pass-by,  Rail  Car 
Pass-t>y.  and  Locomotive  Load  Cell  Test  Stand 
Tests. 


IFR  Doc.  99-55535  Filed  10-8-99;  8:45  amj 
Muan  cooE  1SOS-01-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL-6449-«] 

Waahlngton:  Hnal  Authorization  of 
Stata  Hazardous  Waste  Management 
Program  Ravlaion 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Immediate  final  rule. 

SUMMARY:  Washington  has  applied  to 
EPA  for  Final  authorization  of  changes 
to  its  hazardous  waste  program  imder 


the  Resource  Conservation  and 
Recovery  Act  (RC31A).  EPA  has 
determined  that  these  changes  satisfy  all 
requirements  needed  to  qualify  for  Final 
authorization  with  one  exception 
discussed  later  in  this  rulemaking. 
Unless  adverse  written  comments  are 
received  during  the  review  and 
comment  period  provided  in  this 
immediate  final  rule,  EPA's  decision  is 
to  authorize  the  State's  changes  through 
this  final  action. 

DATES:  This  Final  authorization  for 
Washington  shall  be  effective  January 
11,  2000  if  EPA  receives  no  adverse 
comment  on  this  document  by 
November  12. 1999.  Should  EPA  receive 
adverse  comments.  EPA  will  withdraw 
this  rule  before  the  efi'ective  date  by 


publishing  a  timely  withdrawal  in  the 
Federal  Register. 

ADDRESSES:  Send  written  comments  to 
Nina  Kocourek,  U.S.  EPA,  Region  10, 
WCM-122. 1200  Sixth  Avenue,  Seattle, 
WA  98101,  phone  number:  (206)  553- 
6502.  You  can  view  and  copy 
Washington's  application  dxiring  normal 
business  hours  at  the  following 
addresses:  U.S.  EPA,  Region  10,  Library, 
1200  Sixth  Avenue,  Seattle,  WA  98101, 
contact  at  (206)  553-1259;  and  the 
Washington  Department  of  Ecology,  300 
Desmond  Drive,  Lacey,  WA  98503, 
contact  Patricia  Hervieux,  (360)  407- 
6756. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nina  Kocourek,  EPA  Region  10,  WCM- 
122,  1200  Sixth  Avenue.  Seattle,  WA 
98101,  phone  number:  (206)  553-6502. 
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SUPPLEMENTARY  INFORMATION: 

A.  Why  Are  Revisions  to  State 
Programs  Necessary? 

States  which  have  received  final 
authorization  from  EPA  under  RCRA 
Section  3006(b).  42  U.S.C.  6926(b),  must 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
program.  As  the  Federal  program 
changes.  States  must  change  their 
programs  and  ask  EPA  to  authorize  the 
changes.  Changes  to  State  programs  may 
be  necessary  when  Federal  or  State 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly,  States  must 
change  their  programs  because  of 
changes  to  EPA's  regulations  in  40  Code 
of  Federal  Regulations  (CFR)  Parts  124. 
260  through  266,  268,  270,  273,  and  279. 

B.  What  Decisions  Have  We  Made  in 
This  Rule? 

We  conclude  that  Washington's 
application  to  revise  its  authorized 
program  meets  all  of  the  statutory  and 
regulatory  requirements  established  by 
RCRA.  Therefore,  we  grant  Washington 
Final  authorization  to  operate  its 
hazardous  waste  program  with  the 
changes  described  in  the  authorization 
application  with  the  exception  of  the 
State's  designation  of  characteristic 
antifreeze  as  a  state-only  waste. 
Washington  has  responsibility  for 
permitting  Treatment,  Storage,  and 
Disposal  Facilities  (TSDFs)  within  its 
borders  and  on  the  non-trust  lands 
within  the  1873  Survey  Area  of  the 
Puyallup  Reservation  as  defined  in  the 
settlement  agreement  between  the 
Puyallup  Tribe,  Federal,  State  and  local 
governments  dated  August  27, 1988. 
EPA  retains  jurisdiction  and  authority  to 
implement  RCRA  over  trust  lands  and 
over  Indians  and  Indian  activities 
within  the  1873  Survey  Area.  The 
authorized  program  is  responsible  for 
canying  out  the  aspects  of  the  RCRA 
program  described  in  its  revised  '• 

program  appUcation,  subject  to  the 
limitations  of  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA) 
and  the  limitation  of  this  authorization 
with  respect  to  the  State's  designation  of 
characteristic  antifreeze  as  a  state-only 
waste.  New  Federal  requirements  and 
prohibitions  imposed  by  Federal 
regulations  that  EPA  promulgates  under 
the  authority  of  HSWA  take  effect  in 
authorized  States  before  they  are 


authorized  for  the  requirements.  Thus, 
EPA  will  implement  those  requirements 
and  prohibitions  in  Washington, 
including  issuing  permits,  until  the 
State  is  granted  authorization  to  do  so. 

C.  What  Is  the  Effect  of  Today's 
Authorization  Decision? 

The  effect  of  this  authorization 
decision  is  that  a  facility  in  Washington 
subject  to  RCRA  will  now  have  to 
comply  with  the  authorized  State 
requirements  and  with  the  federal 
HSWA  provisions  for  which  the  State  is 
not  authorized  in  order  to  comply  with 
RCRA.  Washington  has  enforcement 
responsibilities  under  its  State 
hazardous  waste  program  for  violations 
of  its  cxurently  authorized  program,  but 
EPA  retains  its  authority  under  RCRA 
sections  3007,  3008,  3013,  and  7003, 
which  include,  among  others,  authority 
to: 

•  Do  inspections  and  require 
monitoring,  tests,  analyses,  or  reports. 

•  Enforce  RCRA  requirements  and 
suspend  or  revoke  permits. 

•  Take  enforcement  actions  regardless 
of  whether  the  State  has  taken  its  own 
actions. 

•  Take  an  action  where  a  situation 
may  present  an  imminent  and 
substantial  endangerment  to  health  or 
the  enviroiunent. 

This  action  does  not  impose 
additional  requirements  on  the 
regulated  community  because  the 
regulations  for  which  Washington  is 
requesting  authorization  are  already 
effective,  and  are  not  changed  by  this 
approval.  Therefore,  if  the  EPA  does  not 
receive  adverse  written  comment  on 
Washington's  application  for  program 
revision  by  the  end  of  the  comment 
period,  the  authorization  of 
Washington's  revision  shall  become 
effective  on  January  11,  2000  and  EPA 
will  take  no  further  action  on  the 
companion  document  appearing  in  the 
Proposed  Rules  section  of  today's 
Federal  Register. 

^  D.  What  Happens  If  EPA  Receives 
Comments  That  Oppose  This  Action? 

ff  the  Agency  does  receive  adverse 
written  comment,  it  will  publish  a 
notice  withdrawing  this  immediate  final 
rule  before  its  effective  date.  EPA  then 
will  address  the  comment(s)  in  a  later 
final  rule  based  on  the  companion 
dociunent  appearing  in  the  Proposed 
Rules  section  of  today's  Federal 
Register.  If  we  receive  comments  that 
oppose  only  the  authorization  of  a 


particidar  change  to  the  State  hazardous 
waste  program,  we  will  withdraw  that 
part  of  today's  authorization  rule. 
However,  the  authorization  of  the 
program  changes  that  are  not  opposed 
by  any  comments  will  become  effective 
on  the  date  specified.  The  Federal 
Register  withdrawal  document  will 
specify  which  part  of  the  authorization 
will  become  effective  and  which  part  is 
being  withdrawn.  Any  parties  interested 
in  commenting  should  do  so  in 
accordance  with  the  time  frame 
provided  in  today's  Federal  Register. 
We  will  address  all  public  comments  in 
a  later  Federal  Register.  You  will  not 
have  another  opportunity  to  comment.  If 
you  want  to  comment  on  this  action, 
you  must  do  so  at  this  time. 

E.  What  Has  Washington  Previously 
Been  Authorized  For? 

Washington  initially  received  Final 
authorization  on  January  30,  1986, 
effective  January  31, 1986  (51  FR  3782) 
to  implement  the  RCRA  hazardous 
waste  management  program.  We  granted 
authorization  for  changes  to  their 
program  on  September  22,  1987 
effective  on  November  23.  1987  (52  FR 
35556):  August  17, 1990  effective 
October  16, 1990  (55  FR  33695); 
November  4,  1994  effective  November  4, 
1994  (59  FR  55322):  February  29, 1996 
effective  on  April  29, 1996  (41  FR  7736); 
and  September  22, 1998  effective  on 
October  22,  1998  (63  FR  50531). 

F.  What  Changes  Are  We  Authorizing 
With  Today's  Action? 

On  July  27, 1999,  we  received 
submittal  of  an  official  program  revision 
application  seeking  authorization  of 
their  changes  in  accordance  with  40 
CFR  271.21.  On  August  12,  1999,  we 
determined  Washington's  official 
program  revision  application  to  be 
complete.  We  are  now  making  a  Final 
decision,  subject  to  receipt  of  written 
conmients  that  oppose  this  action,  that 
Washington's  hazardous  waste  program 
revision,  with  the  exception  of  the 
State's  designation  of  characteristic 
antifreeze  as  a  state-only  waste,  satisfies 
all  of  the  requirements  necessary  to 
qualify  for  Final  authorization.  The 
following  table  indicates  those  federal 
rules  and  the  analogous  Washington 
state  authorities  that  are  receiving  final 
authorization.  All  of  these  analogous 
state  authorities  were  legally  adopted 
and  were  effective  as  of  February  11, 
1998. 


Checklist 


17H 


Federal  requirements 


Double  Liners 


Federal  Register 


50  FR  28702,  07/15/85 


Analogous  State  Auttwrity  (WAC  1 73-303-.      .) 


650:(2)(a);  (2)(i);  (k):  (l);-(m);  (c)(f).  665.(2)(a):  (2)(h); 
(2)(l);  (2)(k);  (2)(i);  (cHO.  400:(3)(a). 


55144  Federal  Regigter/Vol.  64,  No.  196/Tuesday.  October  12,  1999/Rules  and  Regulations 


Cheddist 


17F 
171  . 

17N 

21  .. 

22  ... 


32 
42 


44C 

440 
44E 
44F 


44G 


47 


56 


57 


64 


67 
68 


72 
73 

75 


77 
79 


Federal  requirements 


Liquids  in  (.andfills  I 


Ground-Water  Monitoring 


Permit  Life  

Listing  of  ED6  wastes  

Listings  of  Four  Spent  Solvents 
31  Exports  of  Hazardous  Waste*  .. 


StarKlards  for  Generators- 
Waste  Minimization  Certifi- 
cMfon. 

Exception  Reporting  for  Small 
52  Quantity  Generators  of 
Hazardous  Waste*. 

Corrective  Action  for  Injection 
Weils*. 

Permit  Modification 

Permit  as  a  Shield  Provision  .... 

Permit  Conditions  to  Protect 
Human  Healtti  and  ttte  Envi- 
ronment. 

Post-Closure  Pemrtits 


Identification 
Hazardous 
Correction. 

Identification 
Hazardous 


and    Listing    of 
Waste;  Technical 


and  Listing  of 
Waste;  Removal 
of  Iron  Dextran  from  tfie  List 
of  Hazardous  Wastes. 

Identification  and  Listing  of 
Hazardous  Waste;  Removal 
of  Strontium  Sulfide  from  ttie 
List  of  Hazardous  Waste. 

Delay  of  Closure  Period  for 
Hazardous  Waste  Manage- 
ment Facilities*. 


Testing  and  Monitoring  Activi- 
ties. 

Reportable  Quantity  Ac^ustment 
Methyl    Bromide    Production 


Reportable  Quantity  Adjustment 

Modification  of  F01 9  Listing  

Testing  and  Monitoring  Activi- 
ties; Technical  Corrections. 

Listing  of  1,1- 

Dirnethythydrazine  Produc- 
tion Wastes. 

HSWA  Codification  Rule;  Dou- 
ble Lir>ers;  Correction. 

Hazardous  Waste  Treatment. 
Storage,  and  Disposal  Facili- 
ties— Organic  Air  Emission 
Standards  for  Process  Vents 
.  and  Equipment  Leaks. 


Federal  Register 


50  FR  28702,  07/15/85 
50  FR  28702,  07/15/85 

50  FR  28702,  07/15/85 

51  FR  5327.  02/13/86  .. 
51  FR  6537.  02/25/86  .. 
51  FR  28664.  08/08/86 

51  FR  35190.  10/01/86 


52  FR  35894.  09/23/87 


52  FR  45788,  12/01/87 

52  FR  45788,  12/01/87 
52  FR  45788,  12/01/87 
52  FR  45788.  12/01/87 


52  FR  45788.  12/01/87 

53  FR  27162,  07/19/88 

53  FR  43878.  10/31/88 


54  FR  33376,  08/14/89 


54  FR  40260.  09/29/89 
54  FR  41402,  10/06/89 


54  FR  50968.  12/11/89 

55  FR  5340,  02/14/90  .. 
55  FR  8948.  03/09/90  .. 

55  FR  18496.  05/02/90 


55  FR  19262,  05/09/90 
55  FR  25454.  06/21/90 


Analogous  State  Authority  (WAC  173-303-...) 


140:(4)(b);  (4)(b)(i);  (4)(b)(iv);  (4)(b)(iv)(A);  (4)(b)(iv)(B). 

400:(3)(a). 
645:(1)(b),  650:(3);  (4){b)(iii);  (6)(b)(ii).  660:(5){b)(ii). 

665:(4)(b)(ii);  (6)(b)(ii). 
830:(3)(a)(v),  806:(11)(d). 
9904,  110:(3)(f).  082:(4). 
9903.  9904.  1 1 0:(3)(f);  082:(4).  9905. 
070:(8)(b)(iii),  230:{1);  (2);  (3)(b).  120:(2)(a)(i),  220:(1)(a), 

600:(3)(f),  160:(2)(b).  180:(1).  240:{3)(a).  250:(9)(c). 
180:(1). 


220:  (2)(a);  (2)(b)  &  (c),  210  &  220. 


(WAC  173-216-050):  400:(2)(c)(ii),  802:(3). 


830:(3)(a)(iii). 

810:(8). 

800:(11). 


802:(2),  806:(4)(a)(xiii),  800:(9);  (9)(a);  (9)(b);  (9)(b)(i); 

(9)(b)(ii);  (10)(a);  (10){b);  (10)(c). 
070:(8)(a)(ii)  &  (ill). 


9903,  9905. 


53  FR  43881,  10/31/88  9903,  9905. 


300:(2):  (4){a);  (5)(a),  610:(3)(c)(ii)(A);  (3)(c)(H)(B);  (4)(a): 
(4)(a)(H)(A):  (4)(b):  (4)(b)(iO(A);  (4){c);  (4)(d);  (4)(d)(i): 
(4)(d)(i)(A);  (4)(d)(i)(B);  (4)(d)(i)(C);  (4)(d)(0{D); 
(4Md)(i)(E);  (4)(d)(ii);  (4)(d)(iii);  (4)(d)(iv);  (4)(e); 
(*M«)(i):  (4)(e)(i)(A);  (4)(e)(i)(B);  (4)(e)(ii);  (4)(e)(iil): 
(4)(e)(iv);  (4)(e)(lv)(A);  (4)(e)(iv)(B);  (4)(e)(iv)(C); 
(4)(e)(v);  (4)(e)(vi);  (4)(e)(vii);  (4)(e)(vii){A); 
(4)(e)(vii)(B);  (4)(e)(vii)(C);  (4)(e)(vii)(D);  (4){e)(vii)(E), 
620:(3)(a)Oii);  (3)(a)(iv).  300:(2):(4)(a);  (5)(a). 
400:{3)(a),  830:Appendix  1  D.(1)(f). 

110:(3)(a);(3)(f). 

9904,  110:(3)(f),  082:(4). 


9904,  082:(4),  9905. 

9904. 

110:(3)(a),  110:(3)(f). 

9904,  110:{3)<f),  082:(4). 


650:(2)Q).  665:(2)(h). 

110:(3)(g).  120:(4)(c);  (4)(d);  {4)(e),  300:(5)(f);  320:(2)(c), 
380:(1)(c);  (1)(f).  390:(3)(d).  690:(1)(a):  (1){b);  (1)(b)(i); 
(1)(b)(ii);  (1)(b)(iii);  (2),  691:(1)(a);  (1)(b);  (b)(i): 
(1Mb)(ii):  (1)(c);  (1)(d);  (1)(e);(2);  300:(5)(f),  320:{2)(c). 
380:(1)(c);  (1)(f),  390:(3)(d).  400:(3)(a),  806:(4)(a)(v): 
(4)(a)(vl«)(D);  (4)(a){viii)(E);  (4)(a)(viii)(F);  (4)(i);  (4)(j)(i): 
0)(ii);  (4)0)(H)(A):  (4)0)(ii)(B);  (4)(j)(ii)(C);  (4)0)(iii): 
{4)a)(iv);  (4)0)(iv)(A);  (4)(j)(iv)(B);  (4)0)(iv){C); 
(4)0)(iv)(D);  {4)a)(iv)(E);  (4){k);  (4)(k)(i);  (4)(k)(i)(A); 

(4)(k)(i)(C);  (4)(k)(i)(D);  (4)(k)(i)(E); 
(4)(k)(ii);  (4)(k)(iii);  (4)(k)(iv);  (4)(k)(v); 

(4)(k)(v)(B);  (4)(k)(v)(C);  (4)(k)(v)(D); 


{4)(k)0)(B); 
(4)(l()(i)(F); 
(4)(k)(v)(A); 
(4)(k)(v)(E). 
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Checklist 

Federal  requirements 

Federal  Register 

Anatogous  State  Authority  (WAC  173-303-...) 

81  

Petroleum     Refinery     Primary 

55    FR    46354,    11/02/90;    as 

9904,  9904;  ftnote:  2;  2(a);  2(b)(i);  2(b)(i)(i);  2(b)(i)(ii); 

and     Secondary    Oil/Water/ 

amended  on  12/17/90  at  55 

2(b)(i)(Hi);  2(b)(ii);  2(b)(ii)(i);  2(b)(ii)(li);  2(c){i):  2(c)(ii); 

Solids     Separation     Sludge 

FR  51707. 

2(c)(iiMA);  2(c)(ii)(B).  082:(4). 

Ustings  (F037  &  F038). 

^ 

84  

Toxicity               Characteristic; 

56  FR  5910,  02/13/91   

506:  (2)(3). 

Chlorofluoro-cartxxi 

Refrigerants*. 

86  

Removal  of  Strontium  Sulfide 
From  the  List  of  Hazardous 

56  FR  7567,  02/25/91   

9903,9904. 

• 

Wastes;    Technical    Amend- 
ment. 

87 

Organic   Air   Emission    Stand- 
ards for  Process  Vents  and 

56  FR  19290,  04/26/91   

690:   (1)(a);   (1)(b);   (2),  691  :(2).  300:(5)(f).  380:(1)(c), 
400:(3)(a),  806:(4){j)(iv)(B);  (4)(k)(v)(B). 

Equipment  Leaks;  Technical 

< 

Amendment. 

89 

Revision  to  the  Petroleum  Re- 
fining Primary  and  Secondary 

56  FR  21955,  05/13/91   

9904. 

Ww     .••••••••••••••• • 

Oii/Water/Solids     Separation 

Sludge   Listings   (F037   and 

F038). 

97 

Exports  of  Hazardous  Waste; 
Technical  Correction. 

56  FR  43704,  09/04/91    

230:(1). 

99 

Amendments  to  Interim  Status 
Standards  for  Downgradient 

56  FR  66365,  12/23/91  

040,  400:(3)(a). 

99     .*■......•.•..••>•>... 

Ground-Water        Monitoring 

- 

Well  Locations. 

- 

100 

Liners  and  Leak  Detection  Sys- 
tems for  Hazardous  Waste 

57  FR  3462,  01/29/92  

040,  320:(2)(c),.335:(1);  (1)(a);  (1)(b);  (1)(b)(i);  (1)(b)(ii); 
(1)(b)(iii);    (1)(b)(iv);    (1)(b)(v);    (l)(b)(vi);    (2);    (2)(a); 

IW     •••■•>•>••■•■••■•••• 

Land  Disposal  Units. 

(2)(b);  (2)(c);  (3);  (3)(a);  (3)(a)(i);  (3)(a)(ii);  (3)(a)(iii); 
(3)(b):   (4),   380:(1)(f),   65O:(2)0);   (2)(j)(i):   (2){j)(i)(A); 
(2)G)(i)(B);   (2){i)(ii);   {2)0)(iii):   (2)a)(iii)(A);   (2)(j)(iii)(B); 
(2)(j)(iii)(C);  {2){i)(iii)(D);  (2)(j)(iii)(E);  (2)(i)(iv);  (2)(j)(v); 

• 

{2)(k);   (2)(k)(i);   (2)(k)(H);   (2)(m);   (2)(m)(l);   {2)(m)(ii); 
(2)(0;  (9)  (h);  (i);  (10)(a);  (10)(b);  (11)(a);   (11)(b); 
(11)(b)(i);  (ll)(b)(ii);  (l1){b)(iH);  {11)(b){tv);  (1l)(b)(v); 
(11)(b)(vi);    (11)(c);    (I1)(c)(i);    (11)(c)(ii);    (ll)(c)(iii); 

(11)(c)(iv);     (4)(d)(i);     (4)(d)(ii);     (4)(d)(iii);     (6)(b)(ii); 
(6)(b)(iii);     (6)(b)(iv),     660:(2){j);     (2){i)(i);     (2)(j)(i)(A); 
(2)(j)(i)(B);    (2){j)(i)(C);   (2)(j)(li);   (2)a)(iii);   (2)(j)(iii)(A): 
(2)(j)(iii)(B);      (2)0)(iii)(C);      (2)(j)(iii)(D);      (2)G)(iii)(E); 
(2)(i)(iv);  (2)(i){v);  (2)(k);  (2)(k)(i);  (2)(k)(ii);  (2)(l);  (2)(m); 
(2)(m)(i);  (2)(m)(M);  (2)(d)(e);  (f);  (g);  (h)  &  (i);  {3)(a); 
{4)(a);   {4)(b);   (4){b)(i);   (4)(b)(ii);   (4)(b)(iii);   (4){b)(iv); 

(4)(b)(v);     (4)(b)(vi);     (4)(c);     (4)(c)(i)(A);     (4)(c)(i)(B): 
(4)(c)(i)(C);      (4)(c)(ii);      (5)(c),      665:(h);      (2)(h)(i); 
(2)(h)(i)(A);  (2)(h)(l)(B);  (2)(h)(i)(C);  (2)(h)(ii);  (2)(h)(iii); 
(2)(h)(ili)(A);    (2)(h)(iii){B);    (2){h)(iii)(C);    (2)(h)(iii)(D); 
(2)(h)(iii)(E);  (2)(h)(iv);  {2)(h)(v);  (j):  0)0):  OX"):  (2)(i); 
(2){l)(i);    (2)(l)(il);    (2)(cHg);    (8)(a);    (8)(b);    {4)(c)(i); 

(4)(cKii):   (4)(c)(iii);   (9)(a);   (9)(b);   {9)(b)(i);   (9)(b)(ii); 
(9)(b)(iii);  (9)(b)(lv);  (9)(b)(v);  (9)(b)(vi);  (9)(c);  (9){c)(i); 
(9)(c)(ii);   (9)(c)(iii);   (9)(c)(iv);   (6)(b)(ii):   (6)(b){ivHv"), 

320:(2)(c).  400:(3)(a),   380:(1)(f),   810:(8)(a):   (8)(a)(i); 
(8)(a)(ii);       (8)(a)(iii),       806:(4)(d)(ii);       (4)(d)(ii){D): 
(4)(d)(it)(E);  (4){d)(ii)(F);  (4)(d)(ii)(G);  (4)(d)(ii)(B)  &  (C); 
(d)(tv):      (4)(e)(iii);      (4)(e)(iii)(A)(l):      {4)(e)(iii)(A)(ll): 
(4)(e)(iiiMA)(lll);       (4)(e)(iii)(A)(IV):       {4)(e)(iii)(A)(V); 
(4)(e)(v):      (4)(h)(ii);      (4)(h)(ii)(A)(l);      (4)(h)(ii)(A)(ll); 
(4)(h)(ii)(A)(lll);         (4)(h)(ii)(A)(IV):         (4)(h)(ii)(A)(V); 
(4)(h)(iv),  830  appendix  1. 

113  

Consolidated  Liability  Require- 
ments:   Financial    Responsi- 

53  FR  33938,  09/01/88;  56  FR 
30200,     07/01/91;     57     FR 

620:    (2)(h);   {4)(b);   (6)(b);   (8)(a);   (8)(b);   (8)(f);   (10). 
400:(3)(a). 

Ijility  for  Third-Party  Liability, 

42832,  09/16/92. 

Closure,  and  Post-Closure. 

115  

Chlorinated  Toluenes   Produc- 

57 FR  47376,  10/15/92  

9904,  082:(4). 

tion  Waste  Listing. 

- 

118 

Uauids  In  Landfills  11 

57  FR  54452,  11/18/92  

040,    300:(6)(c),    140:(4)(b)(i);    (4)(b)(ii)(A)(ll);    (4)(b)(iv); 
(4)(b)(iv)(A);            (4)(b)(iv)(A)(l);            (4)(b)(iv)(A)(ll); 

1  IV 

^^f^^f^l^gf^^      III       h^^«  ■««■  ■■  i^*      »w        *»#■*■••■••»••••■ 

(4)(b)(iv)(A)(lll);           (4)(b)(iv)(B);           (4)(b)(iv)(B)(l); 

(4)(b)(iv)(B)(ll);     (4)(b)(v);     (4)(b)(v)(A);     (4)(b)(v)(B), 

161:(2);(3).400:(3)(a). 
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OL 


64 


119 
137 


Federal  requirements 


14 


60 


Toxicity  Characteristic  Revision; 
TCLP  Correction. 

Universal  Treatment  Standards 
and  Treatment  Standards  for 
Organic  Toxicity  Characteris- 
tics Wastes  and  Newly  Listed 
Waste  (HSWA/Non-HSWA). 

Dioxin  Waste  Listing  and  Man- 
agement Standards*. 


Federal  Register 


57    FR    55114,     11/24/92;    as 

amended  on  02/02/93  at  58 

FR6854. 
59    FR    47982,    09/19/94;    as 

amended  at  60  FR  242,  01/ 

03/95. 


50  FR1978.  01/14/85 


ss 


49  &  129  (Con- 
solidated 
Checklist). 


1  ^1 

1 

9H 

■          82.  91,  92.  101 

■              &  120  (Con- 

■            soiktated 

gH 

■             checklist). 

Amendment  to  Requirements 
for  Hazardous  Waste  Inciner- 
ator Permits. 

Identification  and  Listing  of 
Hazardous  Waste;  Treat- 
ability Studies  Sample 
Exemption*  as  of  06/30/94. 


Wood  Preserving  Listing*  as  of 
06/30/94. 


54  FR  4286,  01/30/89 


53  FR  27290.  07/29/88;  59  FR 
8362.  02/18/94. 


ocl 

12 


55  FR  50450,  12/06/90;  56  FR 
27332.  06/13/91;  56  FR 
30192,  07/01/91;  57  FR 
5859,  02/18/92;  57  FR 
61492,  12/24/92. 


Anatogous  State  Authority  (WAC  173-303-...) 


110:(3)(f). 


017:(5)(a);  (5)(a)(ii);  (5)(b)(i);  (5)(b)(ii);  (6);  (7);  (7)(a): 
{7)(b);  (2)(iii),  600:(3)(n),  400:(2)(c)(ix),  505:(2)(c), 
140:(2)(a). 


070:(8)(a);  (7){a),  081  :(2){a)(iv)  &  082:{2)(b),  160:(2)(a); 
(2)(b)&(c),  082:(2)(a);  9904,  9903,  110:(3){c);  082:(5); 
9905.  110:{3)(d);  630:(7)(c),  650:(9)(a);  (9){b), 
660:(10){a);  (10)(b).  655:(12)(a);  (12)(b),  140:(2)(a). 
600:(6)  &  665:(1);  670:(4)(a)(i),  400:(3)(a), 
806:(4)(a){vii);  {4)(c)(vii);  (4)(d)(x);  (4)(e)(x);  (4)(g)(viii); 
(4)(h)(vii). 

807:(10). 


040,    071:(3)(r)(i);    (3)(r)(i)(A);    (3)(r)(0(B);    (3)(r)(i)(C); 

(3){r)(ii);        (3)(r)(il)(A);        (3)(r)(ii)(B);        (3)(r)(ii)(C); 

(3)(r)(ii){C)(l);    (3)(r)(ii)(C)(ll);    (3)(r)(ii)(D):    (3)(r)(ii)(E); 

(3)(r)(n)(E)(IHIII);      (3)(r)(ii)(F);      {3)(r)(iii);      {3)(r)(lii); 

(3)(r)(Hi)(A);    (3){r)(iii)(B);    (3)(r)(iii)(C);    (3)(r)(iii)(C){l); 

(3)(r)(iii)(C)(ll);         (3)(r)(iii)(C)(lll);         (3)(r)(iii)(C)(IV); 

(3)(r)(iii)(C)(V);    (3)(s);    (3)(s)(i);    (3){s)(ii);    (3)(s)(iii); 

(3)(s)(iv);  (3)(s)(v);  (3)(s)(vi);  (3)(s){vii);  (3)(s)(vii):  (A 

thru   G);    {3){s)(viii);    (3)(s)(ix);    (3)(s)(ix)(A   thm   G); 

(3)(s)(x):  (3)(r){i)(D);  (3)(s)(xi). 
040,  071:(3)(w)(i);  (3){w)(ii),  9904,  083:(1):  (2);  {2)(a); 

(2)(a)(i);  (2)(a){ii);  (2)(a){iii);  (2)(b);  (2)(b){i);  (2){b)(i)(A); 

(2)(b)(i)(B);      (2)(b)(i)(C);      (2)(b)(i)(D);      (2){b)(i)(E); 

(2)(b)(ii):        (2)(b)(ii)(A);        (2)(b)(ii)(B);        (2)(b)(iii); 

(2)(b)(iii)(A):    (2)(B)(iii)(B);    (2)(b)(iv);    (2)(c);    (2)(c)(i); 

(2){c)(i)(A);  (2)(c)(i)(B):  (2)(c)(i){C);  (2)(c)(ii);  {2)(d);  (3); 

(3)(a);  (3)(b);  (3)(c);  (3)(d);  (3)(e);  (3)(f);  (3)(g);  (3)(h); 

(3)(i);   (3)(i);    (3)(k);    (3)(l),    110:(3)(f).   082:(4).   9905, 

200:(1)(b);    (1){b){i);   (1)(b)(ii);   (1)(b)(iii);   (1){b)(iii)(A): 

(1)(b)(iii)(B);  (1)(c).  640:(1);  (1)(d).  675:(1)(a);  (1)(b): 

(1)(c);   (1)(c)(i);   (1)(c)(ii);   (1)(c)(iii);  (1)(c)(iv);   (2)(a); 

(2)(b):  (2)(c);  (2)(d);  (3);  {3)(a):{3)(b):  (4)(a);  (4)(a)(i); 

(4)(a)(ii);  (4)(a)(iii);  (4)(a)(iv)(A);  (4)(a)(iv)(B);  (4)(a)(v); 

(4)(b);    (4)(b)(i):    (4)(b)(i)(A);    (4)(b)(i){B);    (4)(b)(i){C); 

{4)(b)(ii);     (4)(b)(ii)(A);     (4)(b)(ii)(A)(l);     (4){b){ii)(A)(ll); 

(4){b)(ii)(B);  (4)(b)(ii)(C);  (4)(b){iii);  (4)(c);  (4)(d);  (4)(e); 

(4)(f);  (4)(g);  (4)(h);  (4)(i);  (4)());  (4)(k);  (4)(l);  (4)(m); 

(4)(m)(i);      (4)(m)(i)(A);      (4)(m)(i)(B);      (4)(m)(i)(C); 

(4)(m)(l)(D);  (4)(m)(ii);  {4)(m)(iii);  (4)(n);  (4)(o);  (5)(a); 

(5)(b);    (5)(b)(i);    (5)(b)(li);    (5)(b)(iii);    (6)(a);    (6)(b); 

(6)(c)(i);   (6)(c)(i)(A);   (6)(c)(i)(B);   (6)(c)(ii);  400:(3)(a), 

806:(4)(l);     (4)(l)(i);     (4){l)(ii);     (4)(l)(iii);     (4)(l)(iii)(A); 

(4)(l){iii)(B);      (4)(l)(iii)(C);      (4)(i)(iii)(D);      (4)(l)(iii)(E); 

(4)(l)(iii)(F);       (4){l)(iii)(G);      (4)(l)(iii)(H);      (4)(l)(iii)(l); 

(4)(l)(iii)(J);      (4)(l)(lii)(K);      (4)(l)(iii)(L);      (4)(l)(iii)(M); 

(4)(l)(iii)(N);  (4)(l)(iii)(0);  (4)(l)(iii){P). 


99 


m 


Federal  Register /Vol.  64,  No.  196 /Tuesday,  October  12,  1999 /Rules  and  Regulations          55147 

Checklist 

Federal  requirements 

Federal  Register 

Analogous  State  Authority  (WAC  173-303-...) 

34,  39,  50,  62, 

Land  Disposal  Restrictions*  as 

51  FR  40572,  11/07/86;  52  FR 

Chapter  42.17  RCW;   RCW.  43.21A.160,   (WAC   173- 

63,  66,  78,  83. 

of  06/30/94. 

21010,     06/04/87;     52 

FR. 

303-...)  040,  110:(3)(g);  090:(5)(a)(i),  910:(1)(a);  (2); 

95,  102,  103, 

25760,     07/08/87;     52 

FR 

(4),    016:(a),    071:(3)(bb)(i);    (3)(bb)(ii);    (2)(a)(ii)(A); 

106,  109,  116, 

41295,     10/27/87;     53 

FR 

(2)(c);    (2)(c)(i);    (2)(c)(ii);    (3)(x);    (3)(n);    (3)(l);    (3). 

123  &  "124 

31138,     08/17/88;     54 

FR 

070:(2)(a)(ii)(A);  (2)(c);  (8)(a)  &  (b);  (3)(a)(iii);  (1)(b); 

(ConsoHdated 

- 

8264,      02/27/89;      54 

FR 

(1)(b)  &  (7)(a)  &  (7)(c);  (7);  (8)(a);  (6),  081  :(2);  (1)(c). 

checklist). 

18836,     05/02/89;     54 

FR 

120:(2)(a);   (4)(d),   160:(3),   090:(5)(b);   (6)(b);   (7)(b); 

26594,     06/23/89;     54 

FR 

(8)(b).     9904;     082:(4),     200:(1)(b)(iii);     (1)(b)(iii)(B); 

36967,     09/06/89;     55 

FR 

(1)(b)(iv);  (1)(b)(iv)(A);  (1)(b)(iv)(B);  (1)(c);  (l)(e)  &  (f). 

23935,     06/13/90;     55 

FR 

201  :(2),   230:(3)(b);   240:(5),   600:(3)(n);   (6).   300:(2); 

22520,     06/01/90;     56 

FR 

(5)(f);  (5)(h);  (5)(h)(i);  (5)(h)(ii);  (5)(h)(iii);  (5)(h)(iii)(A); 

3864,      01/31/91;      56 

FR 

(5)(h)(iii)(B);  (5)(h)(iii)(B)(l);  (5)(h)(iii)(B)(ll),  380:(1)(c); 

41164,     08/19/91;     57 

FR 

(1)(i);  (1)0):  (1){k);  (1)(l);  (1)(m);  (1)(n);  (1)(o),  610:(b); 

8086,      03/06/92;      57 

FR 

(1)(b);    (2)(b);    (3)(a);    (1)(b)(i);    (1)(b)(iv);    (1)(b)(ii); 

20766,     05/15/92;     57 

FR 

(1)(b)(v);  (3)(a),  650:(7),  660:  (7),  655:(9).  665:(10)(a); 

28628,     06/26/92;     57 

FR 

(8)(b),      161  :(7),      695,     400:(2)(c)(ix);      (4);      (3)(a). 

37194,     08/18/92;     57 

FR 

505:(1)(b),  140:(2)(a),  806:(2);  (4)(a)(ii);  (4)(a)(xviii)(M); 

47772,      10/20/92;     58 

FR 

(3),  800:(8),  830:(4)(e)(iii)(B),  830  Appendix  1:B.1.b.; 

28506,     05/14/93;     58 

FR 

8.1 .0.;  8.1. d.;  1.6.;  M,  805:(7)(b)(vi);  (7)(b). 

29860,  05/24/93. 

17C 

Household  Waste  

50  FR  28702,  07/15/85  

071:(3)(c). 
280:(5). 

1  f  ^ 

17E 

Location    Standards    for    Salt 
Domes,    Salt    Beds,    Under- 

50 FR  28702,  07/15/85  .... 

ground  Mines  and  Caves.- 

. 

17G 

Dust  SuDoression* 

50  FR  28702,  07/15/85  .... 
50  FR  28072,  07/15/85  .... 

505:(2)(c);  (2)(d). 
806:(5). 

1  '  \^ 

17M 

Pre-construction  Ban*  

1  f  IVI     ••.......■ * 

170  

58 

Omnibus  Provision              

50  FR  28702,  07/15/85  .... 

810:(19). 

Standards    for   Generators   of 
Hazardous  Waste;   Manifest 

53  FR  45089  11/08/88  ....,- 

180:{1). 

^\J    III    ^WWWV|      ■    1  f  \*\^  *^v/      ■••• 

■  •"'  \     / 

Renewal. 

70  (Changes  to 

Environmental   Permit  Regula- 

48 FR  14146,  04/01/83;  48  FR 

806:(2),  840:(1);  (10)(a);  (10Mb)  &  (d);  (10)(e);  (2)(d)(i)  & 

Part  124  Not 

tions;      RCRA      Hazardous 

30113,     06/30/83;     53 

FR 

(ii);    (2)(d)(iii);    (3)(e)(i){C);    (3)(e)(i)(D);    (3)(e)(i)(E); 

Accounted  for 

Waste;  SDWA  Underground 

28118,     07/26/88;     53 

FR 

(5)(a). 

by  Present 

Injection  Control;  CWA  Na- 

37396, 09/26/88;  54  FR  246, 

Checklist). 

tional     Pollutant     Discharge 
Elimination     System;     CWA 
Section  404  Dredge  or  Fill 
Programs;  and  CAA  Preven- 
tion of  Significant  Deteriora- 

01/04/89. 

tion  (See  Revision  Checklist 

- 

70  in  Non-Hwsa  Cluster  VI) 

Hazardous   Waste    Manage- 

ment   System;    Permit    Pro- 

gram; Requirements  for  Au- 

thorization   of    State     Pro- 

grams; Procedures  for  Deci- 

"  ston    making;     Identification 

and    Listing    of    Hazardous 

Waste;  Standards  for  Owners 
and  Operators  of  Hazardous 
Waste    Storage,    Treatment, 
and  Disposal  Facilities;  Cor- 
rection, Safe  Drinking  Water 
Act;  National  Drinking  Water 
Regulations;    Indian    Lands, 
National  Pollutant  Discharge 
Elimination    System    Permit 
Regulatk>ns. 

■ 

71 

Mining  Waste  Exclusion  II**  

Coke  By-Products  Listings  

Testing        and         Monitoring 
Activities*. 

55  FR  2322,  01/23/90  

57  FR  37284,  08/18/92  ... 

040.  180:(3)(f). 
071:(3)(cc),9904,  082:(4). 

110:(3)(a):  (3)(hKiii):  (3)(f);  (1).  910:(4)(a),  090:(6)(a)(i); 
(6)(a)(ii);     (8)(a).    640:(1)(b).     140:(4)(b)(iii);     (2)(a), 

110 

1   l\i     •■>■ *•.>■•■■ 

126   : 

58    FR    46040,    08/31/93;    as 
amended  09/19/94  at  59  FR 

47980. 

400:(3)(a),         806:(4)(f)(iii)(A)(lll);         (4)(f)(iii)(A)(IV). 
807:(2)(a)(iii);  (2)(a)(iv). 

128  

Wastes    From    ttie    Use    of 
Chlorophenolic   Formulations 

59  FR  458.  01/04/94  

1 10:(3)(a),  9905. 

in  Wood  Surface  Protection. 

131  

Record    keeping    Instructtons; 
Technical  Amendment. 

59  FR  13891,  03/24/94  ... 

380:(2)(c)  Table  1 ;  (2)(d)  TaWe  2. 

133  

134  

Letter  of  Credit  Reviston  .......... 

Con^ectton  of  Beryllium  Powder 
(P015)  Listing. 

59  FR  29958  06/10/94  ... 

620:(10). 

59  FR  31551   06/20/94  

9903.  9905,  140:(2)(a). 

^9  1    (1  w  1  wW  ■  t   w\#f  •■**r •#  »     •••■ 

^r  ^»  ^  ^r  f       ^  ^  -^  -^  ^                       .—       ^         f  ^         f 
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Checklist 

135  

136  

139  

140  

141  

142  

142A 


Federal  requirements 


Recovered  Oil  Exclusion 


Removal  of  the  Conditional  Ex- 
emption for  Certain  Slag 
Residues. 

Testing  and  Monitoring  Activi- 
ties Amendment  I. 

Carbamate  Production  Identi- 
fication and  Listing  of  Haz- 
ardous Waste*. 

Testing  and  Monitoring  Activi- 
ties Amendment  II. 

Universal  Waste  Rule: 

General  Provisions* 


Federal  Register 


Analogous  State  Authority  (WAC  1 73-303-. 


•) 


59  FR  38536. 07/28/94  071:(3)(p):    (3)(cc).    120:(2)(a)(v);    (2)(a)(vi),    {2)(a)(viii); 

(2)(a)(ix). 
505:(1)(b)(ii).  140:(2)(a).     . 


59  FR  43496,  08/24/94 


60  FR  3089,  01/13/95 


142B 


60  FR  7824,  02/09/95;  as 
amended  at  60  FR  19165, 
04/17/95;  and  at  60  FR 
25619,  05/12/95. 

60  FR  17001.  04/04/95  

60  FR  25492,  05/11/95  


Specific  Provisions  for  Batteries 


142D 


142E 

145  . 
150  . 


Specific  Provisions  for  Thermo- 
stats. 


Petition  Provisions  to  Add  a 
New  Universal  Waste. 

Liquids  in  Landfills  III 

Amendments  to  the  Definition 
of  Solid  Waste;  Amendment 
II:  Recovered  Oil  Exclusion, 
Correction. 


60  FR  25492.  05/11/95 


60  FR  25492,  05/11/95 


60  FR  25492,  05/11/95 


60  FR  35703,  07/11/95 

61  FR  13103,  03/26/96 


110:(3)(a). 

071:(3)(dd),  9904,  9903.  082:(4),  9905. 


110:{3)(a). 

040:intro.     070:(7)(c);     (7)(c)(i);     (7)(c)(iii);     (7)(c)(iv): 

(7)(c)(v);  (8)(b)(iii);  (8)(b)(iii)(AHC)  &  (E);  (8)(b)(iii)(D); 

(8)(b)(iii)(G);    077    intro,    070:(1)(c);    (7);    (8);    (b), 

600:(3)(o),      400:(2)(ix),      140:(2)(a),      800:(7)(c)(iii). 

573:(1)(a);  (1)(b);  (4)(a);  (4)(a)(i):  (4)(a)(ii);  (4)(b),  040, 

573:(6):  (7):  (7)(a);  {7)(b);  (8);  (10);  (11)(a);  (11)(b); 

(11)(c);    (11)(c)(i);    (11)(c)(ii);    (11)(c)(iii);    (11)(c)(iv); 

(11)(c)(v);   (11)(c)(vi);   (12);   (13)(a);   {13)(b);   (14)(a); 

(14)(b);  (14)(c);  (14)(d):  (14)(e);  (14)(e)(i);  (14)(e)(ii); 

(14)(f);  (14)(f)(i);  (14)(f)(ii);  (14)(g);  (14){h);  (15);  (16); 

(16)(a);   (16)(b):   (16)(c);   (17);  (18);   (18)(a);   (18)(b); 

(19)(a)(i);    (19)(a)(ii);    (19)(b);    (19)(b)(i);    (19)(b)(ii); 

(19)(b)(iii);  (19)(b)(iv);  (19)(b)(v);  (21);  (22)(a);  (22)(b): 

(22)(c);    (22)(c)(i);    (22)(c)(ii);    (22)(c)(iii);    (22)(c)(iv); 

(22)(c)(v);    (22)(c)(vi);    (23);   (24)(a);    (24)(b);   (25)(a); 

(25)(b);  {25)(c);  (25)(d);  (25)(e);  (25)(e)(i);  (25)(e)(ii); 

(25)(f);   (25)(f)(i);   (25)(f)(ii);   (25)(g);   (25)(h);   (26)(a); 

(26)(a)(i);    (26)(a)(ii);    (26)(a)(iii);    (26)(b);    (26)(b)(i); 

(26)(b)(ii);  (26)(b)(iii);  (26)(c)(i);  (26)(c)(ii);  (27);  (27)(a); 

(27)(b);   (27)(c);   (28);  (29);  (29)(a);   (29)(b);  (30)(a); 

(30)(b);    (31)(a);    (31)(b);    (32)(a);    (32)(b);    (33)(a): 

(33)(b);  (34);  (34)(a);  (34)(b);  (35)(a);  (35)(b);  (36)(a); 

(36)(b);  (36)(b)(i);  (36)(b)(ii);  (36)(c);  (36)(d);  (37)(a); 

(37)(a)(i);  (37)(a)(ii);  (37)(a)(iii);  (37)(b);  (38);  (38)(a); 

(38)(b);  (38)(c). 
040,    120:(2)(iv);    (v);    (vii);   (viii),   077:(a),   600:(3)(o)(i), 

400:(2)(c)(xi)(A),     520:(intro);     (1);     (2),     140:(2)(a). 

800:(7)(c)(iii)(A).  573:(1)(a)(i);  (2)(a)(i);  (2)(a)(ii);  (2)(b): 

(2)(b)(i):  (2)(b)(ii);  (2)(b)(iii);  (2)(c)(i);  (2)(c)(ii);  (9)(a); 

(9)(a)(i);  (9)(a)(ii);  (9)(a)(ii)(A);  (9)(a)(ii)(B);  (9)(a)(ii)(C); 

(9)(a)(ii)(D);     (9)(a)(ii)(E);     (9)(a)(ii)(F);     (9)(a)(ii)(G); 

(9)(a)(iii);   (9)(a)(iii)(A);    (9)(a)(iii)(B);   (10)(a);    (20)(a); 

(20)(a)(i);      (20)(a)(ii);      (20)(a)(ii)(A);      (20)(a)(ii)(B); 

(20)(a)(ii)(C);  (20)(a)(ii)(D);  (20)(a)(ii)(E);  (20)(a)(ii)(F); 

(20)(a)(ii)(G);   (20)(a)(iii);   (20)(a)(iii)(A);   (20)(a)(iH)(B); 

(21)(a). 
040,  077:(b),  600:(3)(o)(ii),  400:(2)(c)(xi)(B),   140:(2)(a). 

800:(7)(c)(iii)(B).  573:(1)(a)(ii);  (3)(a);  (3)(b);  (3)(b)(i); 

(3)(b)(ii);  (3)(c)(i);  (3)(c)0i);  (9)(b);  (9)(b)(i);  (9)(b)(ii); 

(9)(b)(ii)(A);     (9)(b)(ii)(B);     (9)(b)(H)(C);     (9)(b)(ii)(D); 

(9)(b)(ii)(E);     (9)(b)(ii)(F);     (9)(b)(ii)(G);     (9)(b)(ii)(H); 

(9)(b)(iii)(A);  (9)(b)(iii)(A)(l);  (9)(b)(iii)(A)(ll);  (9)(b)(iii)(B); 

(9)(b)(Hi)(C);    (10)(b);    (20)(b);    (20)(b)(i);    (20)(b)(ii); 

(20)(b)(ii)(A);  (20)(b)(ii)(B);  (20)(b)(ii)(C);  (20)(b)(ii)(D); 

(20)(b)(ii)(E);  (20)(b)(ii)(F);  (20)(b)(ii)(G);  (20)(b)(ii)(H); 

(20)(b)(iii)(A);         {20)(b)(iii)(A)(l);         (20)(b)(iii)(A)(ll); 

(20)(b)(iii)(B);  (2)(b)(iii)(C);  (21)(b). 
910:(1)(a);    (7)(a);    (2)(b);    (7)(c);    (7)(d).    573:(39)(a); 

(39)(b);    (39)(c);    (40)(a):    (40)(b);    (40)(c);    (40)(d); 

(40)(e);  (40)(f);  (40)(g);  (40)(h). 
140:(4)(b)(lv)(A)(ll);  (4)(b)(iv)(A)(lll). 
071:(3)(cc). 
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Federal  requirements 


Conformance  with  the  Carba- 
mate Vacatur.  Cartjamate 
Production,  Identification  and 
Listing  of  Hazardous  Waste; 
Land  Disposal  Restrictions. 


Federal  Register 


62  FR  32974,  06/17/97 


Analogous  State  Authority  (WAC  1 73-303-.  .  .) 


9904,  9903,  9905,  0B2:(4),  140:(2)(a). 


*  Indicates  State  provision  is  more  stringent. 
"Indicates  State  provision  is  broader  in  scope. 


G.  Where  Are  tke  Revised  State  Rules 
Different  From  the  Federal  Rules? 

Certain  portions  of  the  federal 
program  are  not  delegable  to  the  states 
because  of  the  Federai  government's 
special  rde  in  foreign  policy  matters 
and  because  of  national  concerns  that 
arise  with  certain  decisions.  EPA  does 
not  delegate  import/export  functions. 
Under -the  RC31A  regulations  found  in  40 
CFR  Part  262  EPA  will  continue  to 
implement  requirements  for  import/ 
export  functions.  EPA  does  not  delegate 
sections  of  40  CFR  part  268  because  of 
the  national  concerns  that  must  be 
examined  when  decisions  are  made 
under  the  following  Federal  Land 
Disposal  Restriction  requirements:  40 
CFR  268.5 — ^Procediu-es  for  case-by-case 
effective  date  extensions;  40  CFR 
268.6 — "No  migration"  petitions;  40 
CFR  268.42(b) — applications  for 
alternate  treatment  methods;  and  40 
CFR  268.44(a)-{g) — general  treatment 
standard  variances.  Washington's  state 
program  has  excluded  these 
requirements  firom  its  state  regulations 
and  EPA  will  continue  to  implement 
these  requirements.  The  Federal  Land 
Disposal  Restrictions  governing  site- 
specific  variances.  40  CFR  268.44(h)- 
(m)  are  delegable  to  the  states  but  the 
State  program  excluded  the 
requirements  of  40  CFR  268.44(i)-{m) 
from  its  state  regulations.  EPA  will 
continue  to  implement  these 
requirements.  "The  state  program  is 
authorized  imder  today's  rulemaking, 
effective  on  the  effective  date  of  this 
rule,  for  its  regulation  equivalent  to  40 
CFR  268.44(h). 

States  are  allowed  to  seek 
authorization  for  state  requirements  that 
are  more  stringent  than  federal 
requirements.  EPA  has  authority  to 
authorize  and  enforce  those  parts  of  a 
state's  program  EPA  finds  to  be  more 
stringent  than  the  federal  program.  The 
following  state  regulations  are  more 
stringent  than  the  federal  provisions  and 
are  part  of  the  State's  authorized 
program: 

Exports  of  Hazardous  Waste  (51  FR 
28664,  8/8/86,  Checklist  31):  The  State 
regulation  WAC  173-303-220(l)(a),  as 
applicable  to  U.S.  shipments  and  U.S. 
sites,  is  more  stringent  than  the  federal 
requirements  found  at  40  CFR  262.41(a) 


because,  as  to  those  U.S.  shipments  and 
U.S.  sites,  the  State  program  requires 
annual  reporting  whereas  the  federal 
rule  requires  biennial  reporting. 
Exception  Reporting  for  Small 
Quantity  Generators  of  Hazardous  Waste 
(52  FR  35894,  9/23/87,  Checklist  42): 
The  State  regulations  WAC  173-303- 
210,  220  and  220(2)(a)  are  more 
stringent  for  exception  reporting  for 
generators  of  100  to  1 ,000  kg/month 
because  the  state  regulations  require 
such  generators  to  follow  the  same 
requirements  as  generators  of  greater 
than  1000  kg/month.  The  State  is  also 
more  stringent  at  WAC  173-303- 
220(2)(d)  because  the  State  program  can 
require  a  generator  to  submit  exception 
reports  in  less  time  than  the  federal 
program  if  the  generator  endangers 
public  health  or  the  environment. 

Corrective  Action  for  Injection  Wells 
(52  FR  45788, 12/1/87,  Checklist  44C): 
The  State's  regidation  for  "permit  by 
rule,"  WAC  173-303-802(3),  for 
injection  wells  is  more  stringent  than 
the  federal  requirements  40  CFR 
264.101,  270.60(b)(3)(i)  and  (b)(3)(ii) 
because  the  State  program  requires 
compliance  with  WAC  173-303-060, 
the  use  of  notification  and  identification 
niunbers.  The  State  program's 
prohibition  on  the  disposal  of  state-only 
extremely  hazardous  waste  (EHW)  in 
underground  injection  wells  is  a 
provision  that  is  broader  in  scope  than 
the  federal  program  and  is  not 
authorized  as  part  of  this  decision. 

Treatability  Studies  Sample 
Exemption  (53  FR  27290,  7/29/88, 
Checklist  49):  The  State's  program  has 
two  provisions  for  which  the  State  is 
more  stringent  than  the  federal 
requirements  found  at  40  CFR 
261.4(e)(2)(vi)  and  40  CFR  261.4(f).  At 
WAC  1 73-303-071  (3)(r){ii)(F)  and  WAC 
173-303-071(3)(s)  the  state  requires 
annual  rather  than  biannual  reports.  The 
State  also  has  provisions  at  173-303- 
071(3)(s)(xii)  and  (xiii)  which  are  more 
stringent  than  federal  requirements 
because  they  require  the  date,  the  words 
hazardous  or  dangerous  waste  and  the 
major  risks  associated  with  the  waste  to 
be  marked  on  each  container.  The  State 
program's  provision  at  173-303- 
071(3)(r)(i){D)  is  not  considered  more 
stringent  but  is  a  clarification  consistent 


with  the  Federal  rule  40  CFR  261.4 
(f){10). 

Delay  of  Closure  Period  for  Hazardous 
Waste  Management  Facilities  (54  FR 
33376,  8/14/89,  Checklist  64):  The 
State's  regulation  WAC  173-303- 
610(3)(c)(ii)(A)  is  more  stringent  than 
the  federal  requirement  found  at  40  CFR 
264.112(d)(2)(i)  because  it  requires  the 
ov<mer  or  operator  to  continue  to  take 
steps  to  prevent  threats  to  human  health 
and  the  environment  beyond  those 
otherwise  required  by  the  federal 
regulation. 

Toxicity  Characteristic: 
Chlorofluorocarbon  Refrigerants  (56  FR 
5910,  2/13/91,  Checklist  84):  The  State's 
regulations,  WAC  173-303-506(2)  and 
(3),  are  more  stringent  than  the  federal 
requirement  foxmd  at  40  CFR 
261.4(b)(12)  because  the  state  program 
includes  generator  record  keeping 
requirements  and  facility  requirements. 

Wood  Preserving  Listings  (56  FR 
30192,  7/1/99,  Checklist  92):  The  State's 
regulation  WAC  173-303-200(l)(b)(i)  is 
more  stringent  than  the  Federal 
requirements  foxmd  at  40  CFR 
262.34(a)(l)(i)  because  of  the  following 
cross  citations: 

•  At  WAC  173-303-640(2),  analog  to 
40  CFR  265.171,  the  State  program 
requires  the  owner  or  operator  to 
address  leaks,  spills  and  discharges  into 
the  environment  and  in  emergencies; 

•  At  WAC  173-303-640(3).  the  State 
program  requires  the  owner  or  operator 
to  label  containers  to  identify  the  major 
risks  associated  with  the  contents  of  the 
container; 

•  The  State  program  specifies  at  WAC 
173-303-640(5).  analog  to  40  CFR 

265.173,  a  minimum  aisle  space 
between  containers  and  that  a  row  of 
containers  must  be  no  wider  than  2 
drums; 

•  The  State  program  requires  at  WAC 
173-303-640(6),  analog  to  40  CFR 

265.174,  that  an  inspection  log  must  be 
maintained; 

•  The  State  has  particular 
requirements  for  incompatible  wastes, 
WAC  173-303-640(10),  for  closure;  and 

•  The  State  program  has  authority  to 
require  secondary  containment. 

The  State's  wording  although 
different  at  WAC  173-303-640(8), 
analog  to  40  CFR  265.176,  is  equivalent 
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to  the  federal  program  because  the  State 
requires  that  containers  be  stored  in  a 
manner  equivalent  to  the  Uniform  Fire 
Code. 

The  State's  regulation  WAC  173-303- 
200(l)(b}(ii)  is  more  stringent  than  the 
Federal  requirements  found  at  40  CFR 
262.34{a)(l){ii),  because  of  the  following 
cross  citations: 

•  WAC  173-303-640(2)(e)  and  WAC 
173-303-640(3)(b)  in  the  state  program 
require  scheduling  integrity 
assessments; 

•  WAC  173-303-640(5)(d)  and  (e) 
provide  additional  protective 
requirements  in  the  state  program:  WAC 
173-303-640(5)(d)  requires  the  operator 
to  label  tanks  to  identify  the  waste 
contained  in  the  tank;  WAC  173-303- 
640(5)(e)  requires  all  tank  systems  that 
hold  dangerous  wastes  that  are  acutely 
or  chronically  toxic  by  inhalation  to  be 
designed  to  prevent  the  escape  of 
vapors,  fumes  or  other  emissions  into 
the  air; 

•  WAC  173-303-640{7)(d){i)  is  more 
stringent  than  the  Federal  analog,  40 
CFR  265.196(d)  because  the  State 
program  requires  a  facility  to  report, 
Whichever  is  the  less,  any  release  greater 
than  or  equal  to  one  poimd,  or  the 
reportable  quantity,  while  the  federal 
regulation  requires  reporting  only  of 
releases  that  equal  or  exceed  one  pound; 

•  WAC  173-303-640(9)(b)  is  more 
stringent  than  the  Federal  analog  at  40 
CFR  265.198(b)  because  the  State 
program  requires  that  tanks  be  located 
in  a  manner  equivalent  either  to  the 
National  Fire  Protection  Association's 
buffer  zone  requirements  (the  Federal 
requirement)  or  as  required  by  State  and 
local  fire  codes,  whichever  is  more 
stringent;  furthermore,  the  state  program 
is  also  more  stringent  in  its  requirement 
for  yearly  inspections. 

Land  Disposal  Restrictions  (51  PR 
40572,  11/7/86  and  52  FR  21010. 
6/4/87,  Checklist  34):  The  State 
regulation  WAC  1 73-303-1 20(2)(a)  is 
more  stringent  than  the  federal 
requirement  foimd  at  40  CFR  261.6(a)(3) 
as  the  state  has  additional  requirements 
for  recyclable  materials:  WAC  173-303- 
050  provides  authority  to  take  action  for 
a  discharge  or  a  potential  discharge  or 
release  into  the  environment.  WAC  173- 
303-145  provides  authority  to  require  a 
responsible  person  to  address  spills  and 
discharges  into  the  environment.  WAC 
173-303-960  provides  regulatory 
authority  to  address  imminent  and 
substantial  endangerment  to  health  or 
the  environment.  EPA  has  statutory 
authority  to  address  imminent  and 
substantial  endangerment  to  health  or 
the  environment  and  does  not  consider 
this  state  regulation  to  be  more  stringent 
than  EPA's  existing  statutory  authority 


imder  the  federal  RCRA  program.  To  the 
extent  the  state  has  authority  to  address 
imminent  and  substantial  endangerment 
to  health  or  the  environment  as  a 
regulatory  requirement  under  the  state 
program  directly  applicable  to  the 
recyclable  materials,  EPA  considers  the 
State  program  to  be  equivalent  to  the 
federal  program. 

Pre-construction  Ban  (50  FR  28702, 
7/15/85,  Checklist  17M):  The  State  is 
more  stringent  because  it  chose  not  to 
adopt  the  optional  and  less  stringent 
federal  requirement  at  40  CFR 
270.10(f)(3)  for  construction  of  TSCA 
PCB  incineration. 

Testing  and  Monitoring  Activities  (58 
FR  46040.  8/31/93,  Checklist  126):  The 
State  regulation  WAC  173-303- 
910(4)(a)  is  more  stringent  than  the 
federal  requirement  at  40  CFR 
260.22(d)(l)(i)  because  the  State  does 
not  exclude  wastes  that  are  considered 
hazardous  under  40  CFR  Part  261,  but 
only  has  authority  to  exclude  wastes 
that  EPA  has  excluded  under  the 
petition  process  as  hazardous  wastes. 

Carbamate  Production  Identification 
and  Listing  of  Hazardous  Waste  (60  FR 
7824,  2/9/95,  amended  at  60  FR  19165, 
4/17/95  and  at  60  FR  25619,  5/12/95 
Checklist  140):  The  State  is  more 
stringent  because  it  does  not  include  the 
de  minimus  wastewater  "exclusions" 
found  in  the  federal  program  at  40  CFR 
261.3(a)(2)(iv)(E),  (F)  and  (G). 

Universal  Waste:  General  Provision 
(60  FR  25492,  5/11/95  Checklist  142A): 
The  State  is  more  stringent  because  it 
chose  not  to  adopt  a  counting  exclusion 
for  hazardous  waste  managed 
immediately  upon  generation  only  in 
on-site  elementary  neutralization  imits, 
wastewater  treatment  units,  or  totally 
enclosed  treatment  facilities  as  defined 
itt40  CFR  260.10. 

Dust  Suppression  (50  FR  28702, 
7/15/85,  Checklist  17G):  The  State 
regulation  WAC  1 73-303-505(2)(d)  is 
more  stringent  than  the  federal 
requirement  at  40  CFR  266.23(b) 
because  the  State  rule  does  not  contain 
the  exception  for  waste  identified  solely 
on  the  basis  of  ignitability.  Therefore  the 
State  prohibits  the  use  of  waste  or  used 
oil  or  other  material  which  is 
contaminated  with  dioxin  or  any  other 
hazardous  waste,  including  those  wastes 
that  are  ignitable,  for  dust  suppression 
or  road  treatment. 

The  State  is  not  seeking  authorization 
for  the  Standards  for  the  Management  of 
Waste  Fuel  and  Used  Oil  for  the 
Binning  of  these  Materials  in  Boilers 
and  Industrial  Furnaces,  40  CFR 
266.102  through  40  CFR  266.111.  The 
State  did  not  adopt  these  federal 
provisions  as  state  law.  EPA  is 
implementing  these  BIF  requirements  in 


Washington  State  under  EPA's  HSWA 
authority. 

States  are  not  allowed  to  seek 
authorization  for  state  requirements  that 
are  broader  in  scope  than  federal 
requirements.  EPA  does  not  have 
authority  to  authorize  and  enforce  those 
parts  of  a  state's  program  EPA  finds  to 
be  broader  in  scope  than  the  federal 
program.  EPA  has  foimd  the  following 
state  requirements  to  be  broader  in 
scope  than  the  federal  hazardous  waste 
program  and  is  not  authorizing  the 
following  requirements  as  pait  of  the 
State's  authorized  program:  Mining 
Waste  Exclusion  11  (55  FR  2322, 1/23/90 
Checklist  71).  The  State  analogs  are 
broader  in  scope  than  the  federal 
requirements,  except  for  WAC  173-303- 
040  and  WAC  173-303-180{3)(f)  which 
are  equivalent  to  the  federal  analogs  40 
CFR  260.10  and  40  CFR  262.23(e) 
respectively,  because  the  State  has  not 
adopted  an  analog  to  40  CFR 
261.4(b)(7) — exclusions  for  solid  waste 
fi'om  the  extraction,  benefication,  and 
processing  of  ores  and  minerals.  The 
state's  lack  of  an  analog  for  the  federal 
exclusion  of  mixtiu^s  of  solid  waste  and 
hazardous  waste  which  are  hazardous 
based  solely  on  a  hazardous 
characteristic  imparted  to  the  waste  as 
a  result  of  a  Bevill  characteristic,  40  CFR 
261.3(a){2)(iii),  is  also  broader  in  scope 
than  the  federal  program. 

Although  State  programs  can  be 
authorized  where  they  are  more 
stringent  than  the  federal  program,  state 
programs  cannot  be  authorized  where 
they  are  less  stringent.  EPA  finds  the 
state  regulations  for  spent  antifreeze  at 
WAC  1 73-303-1 20(3)(h)  are  less 
stringent  than  the  federal  provisions  to 
the  extent  that  the  state  program  would 
construe  characteristic  spent  antifreeze 
as  a  state-only  waste.  The  effect  of  the 
State  rule  would  be  to  exempt  antifi^eze 
that  exhibits  the  toxicity  characteristic 
bom  the  requirements  applicable  to 
wastes  exhibiting  the  toxicity 
characteristic.  EPA  has  articulated  its 
position  in  numerous  rules  that  spent 
antifreeze  exhibiting  a  characteristic 
may  pose  a  threat  to  human  health  and 
the  environment  and  requires  generators 
and  recyclers  to  comply  v/ith  existing 
federal  regulations  with  respect  to 
characteristic  hazardous  waste. 
Antifreeze  which  exhibits  the  toxicity 
characteristic  remains  a  hazardous 
waste  imder  the  State's  authorized 
program.  The  direct  impact  of  EPA's 
finding  to  generators  and  recyclers  is 
that  such  persons  are  not  exempted 
fit)m  the  State's  federally  authorized 
requirements  for  antifreeze  that  exhibits 
the  toxicity  characteristic. 

States  sometimes  make  changes  to 
their  previously  authorized  programs 
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that  result  in  a  state  regulation  being 
foimd  equivalent  where  the  regulation 
may  have  been  found  more  stringent  at 
the  time  of  initial  authorization.  On 
April  29, 1996,  the  State  received  final 
authorization  for  the  federal  dioxin 
wastes  requirements,  (50  FR  1978, 
January  14, 1985]  and  the  definition  of 
empty  for  dioxin  residues  in  containers 
was  determined  to  be  more  stringent 
than  the  federal  program.  The  State  has 
amended  its  de&iition  of  empty  for 
dioxin  residues  in  containers  and  is 
seeking  reauthorization  for  this  change. 
With  today's  rulemaking  the  State 
analog  for  definition  of  empty,  found  at 
WAC  173-303-160(2){a),  has  been 
determined  to  be  equivalent  to  the 
federal  requirement  found  at  40  CFR 
261.7(b)(1). 

On  April  29, 1996,  the  State  received 
final  authorization  for  the  federal  rule 
Amending  Requirements  for  Hazardous 
Waste  hicinerator  Permits  (54  FR  4286, 
January  30, 1989)  and  the  state's  analog, 
WAC  173-303-807(10)  requirement  for 
existing  incinerator  facilities  to  either 
conduct  a  trial  bum  or  submit  other 
information  as  specified  in  40  CFR 
270.19(a)  or  (c)  before  a  permit  can  be 
issued  to  that  facility,  was  determined 
to  be  more  stringent  than  the  federal 
program.  The  State  has  amended  the 
more  stringent  requirement  and  is 
seeking  reauthorization  for  this  change. 
With  today's  rulemaking  the  State 
analog  WAC  173-303-807(10)  has  been 
determined  to  be  equivalent  to  the 
federal  requirement  foimd  at  40  CFR 
270.62(d). 

H.  Who  Handles  Permits  After  This 
Authorization  Takes  Efiiect? 

Washington  will  issue  permits  for  all 
the  provisions  for  which  it  is  authorized 
and  will  administer  the  permits  it 
issues.  All  permits  issued  by  EPA 
Region  10  prior  to  final  authorization  of 
this  revision  will  continue  to  be 
administered  by  EPA  Region  10  until 
the  issuance  or  re-issuance  after 
modification  of  a  State  RCRA  permit. 
Upon  the  effective  date  of  the  issuance, 
or  re-issuance  after  modification  to 
incorporate  authorized  State 
requirements  of  a  State  RCRA  permit, 
those  EPA-issued  permit  provisions 
which  the  State  is  authorized  to 
administer  and  enforce  will  expire. 
HSWA  provisions  for  which  the  State  is 
not  authorized  wiU  continue  in  effect 
under  the  EPA-issued  permit.  EPA  will 
continue  to  implement  and  issue 
permits  for  HSWA  requirements  for 
which  Washington  is  not  yet  authorized. 


I.  How  Does  Today's  Action  AfiGect 
Indian  Country  (18  U.S.C.  Section  1151) 
in  Washington? 

EPA's  decision  to  authorize  the 
Washington  hazardous  waste  program 
does  not  include  any  land  that  is,  or 
becomes  after  the  date  of  this 
authorization,  "Indian  Country,"  as 
defined  in  18  U.S.C.  1151,  with  the 
exception  of  the  non-trust  lands  within 
the  exterior  boundaries  of  the  Puyallup 
Indian  Reservation  (also  referred  to  as 
the  "1873  Survey  Area"  or  "Survey 
Area")  located  in  Tacoma,  Washington. 
EPA  retains  jurisdiction  over  "Indian 
Country"  as  defined  in  18  U.S.C.  1151. 

Effective  October  22, 1998  (63  FR 
50531,  September  22, 1998) 
Washington's  state  program  was 
authorized  to  implement  the  state 
.  authorized  program  on  the  non-trust 
lands  within  the  1873  Siuvey  Area  of 
the  Puyallup  Indian  Reservation.  The 
authorization  did  not  extend  to  trust 
lands  within  the  reservation.  EPA 
retains  its  authority  to  implement  RCRA 
on  trust  lands  and  over  Indians  and 
hidian  activities  within  the  1873  Survey 
Area. 

A  complete  discussion  of  the 
backgroimd  for  this  authorization 
determination  can  be  found  in  Federal 
Registers  dated  July  7, 1998  (63  FR 
36652)  for  the  proposed  rule  and  an 
inunediate  final  rule  (63  FR  36587). 
August  21, 1998  to  withdraw  the 
immediate  final  rule  in  response  to 
adverse  comment  (63  FR  44795),  and 
September  22, 1998  to  publish  a 
response  to  comment  and  final  rule 
granting  authorization  (63  FR  50531). 

J.  What  is  Codification  and  Is  Epa 
Codifying  Washington  Hazardous 
Waste  Program  as  Authorized  in  This 
Rule? 

Codification  is  the  process  of  placing 
the  State's  statutes  and  regulations  that 
comprise  thie  State's  authorized 
hazardous  waste  program  into  the  Code 
of  Federal  Regulations.  We  do  this  by 
referencing  the  authorized  State  rules  in 
40  CFR  Part  272.  We  reserve  the 
amendment  of  40  CFR  Part  272,  Subpart 
WW  for  this  authorization  of 
Washington's  program  until  a  later  date. 

K.  Regulatory  Analysis  and  Notices 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 


analysis,  for  proposed  and  final  rules 
with  "FedersJ  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year. 

Before  promidgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  niunber  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may  . 
significantly  or  xmiquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
imder  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  section  202 
and  205  requirements  do  not  apply  to 
today's  action  because  this  rule  does  not 
contain  a  Federal  mandate  that  may 
residt  in  annual  expenditures  of  $100 
million  or  more  for  State,  local,  and/ or 
tribal  govenunents  in  the  aggregate,  or 
the  private  sector.  Costs  to  State,  local 
and/or  tribal  governments  already  exist 
under  the  Washington  program,  and 
today's  action  does  not  impose  any 
additional  obligations  on  regulated 
entities.  In  fact,  EPA's  approval  of  State 
programs  generally  may  reduce,  not 
increase,  compliance  costs  for  the 
private  sector.  Further,  as  it  applies  to 
the  State,  this  action  does  not  impose  a 
Federal  intergovernmental  mandate 
because  UMRA  does  not  include  duties 
arising  from  participation  in  a  volimtary 
Federal  program. 

The  requirements  of  section  203  of 
UMRA  also  do  not  apply  to  today's 
action  because  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  Although  small 
governments  may  be  hazardous  waste 
generators,  transporters,  or  own  and/or 
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operate  TSDFs,  they  are  already  subject 
to  the  regulatory  requirements  under  the 
existing  State  laws  that  are  being 
authorized  by  EPA,  and,  thus,  are  not 
subject  to  any  additional  significant  or 
unique  requirements  by  virtue  of  this 
program  approval. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pinsuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996), 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jtirisdictions).  This  analysis  is 
unnecessary,  however,  if  the  agency's 
administrator  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small 
entities. 

EPA  has  determined  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Such  small 
entities  which  are  hazardous  waste 
generators,  transporters,  or  which  own 
and/or  operate  TSDFs  are  already 
subject  to  the  regulatory  requirements 
under  the  existing  State  laws  that  are 
now  being  authorized  by  EPA.  EPA's 
authorization  does  not  impose  any 
significant  additional  biudens  on  these 
small  entities.  This  is  because  EPA's 
authorization  would  simply  result  in  an 
administrative  change,  rather  than  a 
change  in  the  substantive  requirements 
imposed  on  these  small  entities. 

Pursuant  to  the  provision  at  5  U.S.C. 
605(b),  the  Agency  hereby  certifies  that 
this  authorization  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
This  authorization  approves  regulatory 
requirements  imder  existing  State  law  to 
which  small  entities  are  already  subject. 
It  does  not  impose  any  new  burdens  on 
small  entities.  This  nde,  therefore,  does 
not  require  a  regulatory  flexibility 
analysis. 

Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  nde,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 


of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  today's 
Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Executive  Order  12866. 

Compliance  With  Executive  Order 
12875 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
govenunent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  with  consulting. 
Executive  Order  12875  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  natiue  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Older  12875  requires  EPA  to 
develop  an  effiective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
simificant  unfimded  mandates." 

This  rule  does^ot  create  a  mandate 
on  State,  local  or  tribal  govenunents. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities.  The 
State  administers  its  hazardous  waste 
program  voluntarily,  and  any  duties  on 
other  State,  local  or  tribal  govenunental 
entities  arise  from  that  program,  not 
from  this  action.  Accordingly,  the 
requirements  of  Executive  Order  12875 
do  not  apply  to  this  rule. 

Compliance  With  Executive  Order 
13045 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks,"  applies  to  any 
rule  that:  (1)  the  Office  of  Management 
and  Budget  determines  is  "economically 
sigmficant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 


EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  is  not  an 
economically  significant  rule  as  defined 
by  E.0. 12866,  and  because  it  does  not 
involve  decisions  based  on 
environmental  health  or  safety  risks. 

Compliance  with  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not  - 
required  by  statute,  that  significantiy  or 
uniquely  affects  the  commimities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
fiiose  governments.  If  EPA  complies 
with  consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  (>der  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantiy  or  imiquely  affect  their 
conununities. " 

This  rule  is  not  subject  to  Executive 
Order  13084  because  it  does  not 
significantiy  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Washington  is  not 
authorized  to  implement  the  RCRA 
hazardous  waste  program  in  Indian 
country.  This  action  has  no  efiisct  on  the 
hazardous  waste  program  tiiat  EPA 
implements  in  the  Indian  country 
within  the  State. 

Compliance  With  Executive  Order 
12612 

On  August  4, 1999,  President  Clinton 
issued  a  new  executive  order  on 
federalism.  Executive  Order  13132,  64 
FR  43255  (August  10, 1999),  which  will 
take  effect  on  November  2, 1999.  In  the 
interim,  the  current  Executive  Order 
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12612,  52  FR  41685  (October  30, 1987), 
on  federalism  still  applies.  This  rule 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  12612.  This  rule  simply 
approves  the  State  of  Washington's 
proposal  to  be  authorized  for  updated 
requirements  of  the  hazardous  waste 
program  that  the  state  has  voluntarily 
chosen  to  operate. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq..  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

National  Technology  Transfor  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law  No. 
104-113,  §  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  volimtary  conseiisus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  0MB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
volimtary  consensus  standards. 

This  action  does  not  involve  technical 
standards.  Therefore,  EPA  did  riot 
consfder  the  use  of  any  volimtaiy 
consensus  standards. 

List  of  Subjects  in  40  CFR  Part  271 

Enviromnental  protection, 
Administrative  practice  and  procedure, 
Confidential  business  information. 
Hazardous  waste.  Hazardous  waste 
transportation,  Indian  lands, 
Intergovenunental  relations.  Penalties, 
Reporting  and  recordkeemng 
requirements,  Water^^llution  control. 
Water  supply.  *>-^^ 

Authority:  This  action  is  issued  under  the 
authority  of  Sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a),  6926,  6974jb). 

Dated:  September  24, 1999. 
Chuck  Clarke, 

Regional  Administrator,  Region  1 0. 
[FR  Doc.  99-25561  Filed  10-8-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[FRL-6454-1] 

Massachusetts:  Rnal  Auttioiization  of 
State  Hazardous  Waste  Management 
Program  Revision 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  Today's  action  finalizes  EPA's 
decision  to  grant  authorization  to  the 
Commonwealth  of  Massachusetts  for 
certain  revisions  to  its  hazardous  waste 
program  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
The  revisions  addressed  by  this  action 
include  two  rules  promulgated  by  the 
Environmental  Protection  Agency:  the 
Toxicity  Characteristics  (TC)  Rule 
(including  subsequent  revisions  to  that 
rule)  and  the  Universal  Waste  Rule 
(UWR).  The  Agency  finds  that  the 
State's  hazardous  waste  program 
revisions,  except  for  a  provision  which 
relates  to  the  TC  Rule  and  exempts 
intact  Cathode  Ray  Tubes  (CRTs)  from 
hazardous  waste  regulation,  satisfy  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Thus,  the  EPA  is 
taking  action  to  approve  the 
authorization  of  Massachusetts  for  the 
UWR  and  the  TC  Rule  for  all  wastes 
other  than  CRTs.  At  this  time,  EPA 
defers  action  relating  to  CRTs;  however, 
the  agency  plans  to  address  this  issue  in 
a  future  Federal  Register  document. 
DATES:  The  approval  of  Massachusetts' 
program  revisions  shall  become 
effective  without  further  notice  on 
October  12, 1999. 
ADDRESSES:  Copies  of  the 
Commonwealth  of  Massachusetts' 
revision  application  and  related 
materials  which  support  the  basis  for 
EPA's  authorization  decision  (the 
"Administrative  Record")  are  available 
for  inspection  and  copying  during 
normal  business  hours  at  Qie  following 
addresses:  Massachusetts  Department  of 
Enviromnental  Protection  Library,  One 
Winter  Street — 2nd  Floor,  Boston,  MA 
02108,  business  hoiu-s:  9:00  a.m.  to  5:00 
p.m..  Telephone:  (617)  292-5802  and 
EPA  Region  I  Library.  One  Congress 
Street— 11th  Floor,  Boston,  MA  02114- 
2023,  business  hours:  8:30  a.m.  to  5:00 
p.m..  Telephone:  (617)  918-1990. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robin  Biscaia,  EPA  Region  I,  One 
Congress  Street,  Suite  1100  (CHW), 
Boston,  MA  02114-2023;  Telephone: 
(617)  918-1642. 
SUPPLEMENTARY  INFORMATION: 


A.  Why  Are  Revisions  to  State 
Programs  Necessary? 

States  which  have  received  final 
authorization  from  EPA  under  RCRA 
Section  3006(b),  42  U.S.C.  6926(b),  must 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
program.  As  the  Federal  program 
changes,  States  mu^t  change  their 
programs  and  ask  EPA  to  authorize  the 
changes.  Changes  to  State  programs  may 
be  necessary  when  Federal  or  State 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
ocau.  Most  commonly.  States  must 
change  their  programs  because  of 
changes  to  EPA's  regulations  in  40  Code 
of  Federal  Regxxlations  (CFR)  parts  124, 
260  through  266,  268,  270,  273  and  279. 

B.  What  Decisions  Have  We  Made  In 
This  Rule? 

1.  Background 

On  January  8,  1998,  Massachusetts 
submitted  a  final  program  revision 
application  relating  to  the  Satellite 
Accumulation  Rule,  UWR  and  TC  Rule 
seeking  authorization  of  its  program 
revision  in  accordance  with  40  CFR 
271.21.  On  Septemer  30, 1998,  the  EPA 
granted  authorization  to  the 
Massachusetts  hazardous  waste 
management  program  for  the  Satellite 
Accumulation  Rule  only  and  deferred  a 
decision  relative  to  the  TC  and  UWR 
portions  of  the  application  due  to  the 
unresolved  CRT  issues  (63  FR  52180). 

2.  The  Proposed  Rule 

On  February  24, 1999  EPA  published 
in  the  Federal  Register  a  proposed  rule 
annoimcing  its  plan  to  authorize 
Massachusetts  for  the  TC  Rule  and  the 
UWR  excluding  those  provisions  which 
relate  to  CRTs  (64  FR  9110).  Also,  at  that 
time,  the  agency  proposed  to  disapprove 
a  provision  of  the  Massachusetts 
hazardous  waste  regulations  at  310  CMR 
30,104(21)  relating  to  CRTs.  A  forty-five 
(45)  day  extension  to  the  thirty  (30)  day 
comment  period  of  this  proposal  was 
requested  by  Massachuetts  and  granted 
in  the  Federal  Register  on  March  24, 
1999  (64  FR  14201)  thereby  extending 
the  public  comment  period  from  March 
26. 1999  to  May  10, 1999. 

3.  Recent  Developments 

Since  the  publication  of  the  proposed 
disapproval,  the  EPA  and  Massachusetts 
Department  of  Environmental  Protection 
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("DEP")  have  discussed  a  new 
regulatory  approach  with  respect  to 
CRTs.  The  DEP  currently  is  seeking 
input  from  its  Hazardous  Waste 
Advisory  Conunittee  regarding  this  new 
approach. 

4.  Comments  to  the  Proposed  Rule 

EPA  has  received  comments  on  the 
proposed  rule  Federal  Register 
document  frtim  various  sources,  all  of 
which  relate  solely  to  CRTs.  The  EPA  is 
not  responding  to  these  comments  at 
this  time.  Rather,  if  the  DEP  revises  its 
regulations  to  adopt  the  new  approach, 
the  EPA  plans  to  publish  a  new 
proposed  rule  in  the  Federal  Register 
prior  to  any  final  approval,  inviting 
public  comment  on  the  new  approach. 
If,  on  the  other  hand,  the  EPA  and  DEP 
do  not  reach  final  agreement  on  the  CRT 
issue,  the  EPA  will  publish  a  future 
final  Federal  Register  notice  setting  out 
its  final  decision  on  the  ciirrent  DEP 
regulations  and  will  respond  to  all 
conunents  that  have  been  filed  at  that 
time.  No  final  action  regarding  the  CRT 
issue  is  being  taken  by  die  EPA  at  this 
time. 

5.  The  Decision 

Today's  action  finalizes  the  Agency's 
approval  for  final  authorization  of  the 
Commonwealth  of  Massachusetts  for 
program  revisions  which  cover  the  TC 
Rule  and  UWR  except  as  they  relate  to 
CRTs.  We  conclude  that  Massachusetts' 
application  to  revise  its  authorized 
program,  excluding  provisions  which 
relate  to  the  regulation  of  CRTs,  meets 
all  of  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Therefore,  we  grant  the  Commonwealth 
of  Massachusetts  final  authorization  to 
operate  its  hazardous  waste  program 
with  the  changes  described  in  the 
authorization  application  except  for 
those  that  relate  to  CRTs.  Massachusetts 
has  responsibility  for  permitting 
Treatment,  Storage,  and  Disposal 
Facilities  (TSDFs)  within  its  borders 
(except  in  Indian  coxmtry)  and  for 
carrying  out  the  aspects  of  the  RCRA 
program  described  in  its  revised 
program  application,  subject  to  the 


limitations  of  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA). 
New  federal  requirements  and 
prohibitions  imposed  by  Federal 
regulations  that  EPA  promulgates  imder 
the  authority  of  HSWA  take  effect  in 
authorized  States  before  they  are 
authorized  for  the  requirements.  Thus, 
EPA  will  continue  to  implement  those 
requirements  and  prohibitions  in 
Massachusetts  for  which  the  state  is  not 
authorized,  including  issuing  permits 
for  those  provisions  imtil  the  State  is 
granted  authorization  to  do  so. 

6.  Technical  Corrections 

Additionally,  EPA  is  making  a 
technical  correction  to  a  provision 
referenced  in  its  immediate  final  rule 
published  in  the  Federal  Register  on 
September  30,  1998  (effective  November 
30, 1998)  which  authorized  the  State  for 
the  Satellite  Accumidation  Rule  (63  FR 
52180).  This  technical  correction  is 
described  in  section  G  below. 

C  What  is  the  Effect  of  Today's 
Authorization  Decision? 

The  effect  of  this  decision  is  that  a 
facility  in  Massachusetts  subject  to 
RCRA  will  now  have  to  comply  with  the 
newly  authorized  State  requirements 
instead  of  the  equivalent  federal 
requirements  in  order  to  comply  with 
RCRA.  The  Commonwealth  of 
Massachusetts  has  enforcement 
responsibilities  imder  its  state 
hazardous  waste  program  for  violations 
of  such  program,  but  EPA  also  retains  its 
full  authority  imder  RCRA  sections 
3007,  3008,  3013,  and  7003. 

This  action  does  not  impose 
additional  requirements  on  the 
regulated  commimity  because  the  state 
regulations  for  which  Massachusetts  is 
being  authorized  by  today's  action  have 
already  been  in  effect  imder  state  law, 
and  are  not  changed  by  today's  action. 

D.  What  Has  Massachusetts  Previously 
Been  Authorized  For? 

Massachusetts  initially  received  Final 
Authorization  on  January  24, 1985, 
effective  February  7, 1985  (50  FR  3344) 
to  implement  its  base  hazardous  waste 


management  program.  We  granted 
authorization  for  changes  to  their 
program  regarding  satellite 
accmnulation  on  September  30, 1998, 
effective  November  30, 1998  (63  FR 
52180). 

E.  What  Changes  Are  We  Authorizing 
With  Today's  Action? 

On  January  8, 1998  the 
Commonwealth  of  Massachusetts 
submitted  a  final  program  revision 
application  seeking  authorization  of 
their  changes  in  accordance  with  40 
CFR  271.21.  We  now  make  a  final 
decision  that  Massachusetts'  hazardous 
waste  program  revision  satisfies  all  of 
the  requirements  necessary  to  qualify 
for  Final  authorization.  Therefore,  we 
grant  the  Conunonwealth  of 
Massachusetts  final  authorization  for 
the  following  program  changes  which 
cover  the  UWR  and  TC  Rule  except  as 
they  relate  to  CRTs: 

The  TC  Rule  was  promulgated  on 
March  29, 1990  (55  FR  11798)  under  the 
authority  of  the  Hazardous  and  Solid 
Waste  Amendments  (HSWA)  to  RCRA 
and  refines  and  expands  EPA's 
Extraction  Procedure  (EP)  Toxicity 
Characteristics  Rule  promulgated  on 
May  19, 1980  (49  FR  33084).  On  May 
11, 1995  (60  FR  25492)  EPA 
promulgated  the  UWR  which  contains 
new  streamlined  hazardous  waste 
management  regulations  governing  the 
collection  and  management  of  certain 
widely  generated  wastes  (batteries, 
pesticides  and  thermostats)  known  as 
universal  wastes.  In  addition,  the 
regulation  contains  a  provision  for  a 
petition  process  through  which 
additional  wastes  can  be  added. 

The  specific  RCRA  program  revisions 
for  which  EPA  authorizes  the 
Commonwealth  of  Massachusetts  are 
listed  in  the  table  below.  Thp  Federal 
requirements  in  the  table  are  identified 
by  their  checklist  numbers  and  rule 
descriptions.  The  following 
abbreviations  are  used  in  defining 
analogous  state  authority:  MGL  = 
Massachusetts  General  Laws;  CMR  = 
Code  of  Massachusetts  Regulations. 
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Description  of  Federal  Requirement  and  Checklist  Reference  Number 


Consolidated  Checklist  for  the  Toxicity  Characteristic  Revisions  as  of 
June  30,  1994 

(74)  Toxicity  Characteristic  Revisions:  55  FR  11798,  3/29/90  as 
amended  on  6/29/90  55  FR  26986; 

(80)  Hydrocartxjn  Recovery  Operations:  55  FR  40834,  10/5/90  as 
amended  on  2/1/91,  56  FR  3978  as  amended  on  4/2/91,  56  FR 
13406,  optional  rule  (MA  is  not  seeking  authorization  for  this 
provision); 

(84)  Chlorofluoro  Refrigerants:  56  FR  5910,  2/13/91,  optional  rule, 
(MA  is  not  seeking  authorization  for  this  provision); 

(108)  Toxicity  Characteristics  Revision;  Technical  Correction:  57 
FR  30657,  7/10/92; 

(117B)  Toxicity  Characteristic  Revision:  57  FR  23062,  6/1/92,  (cor- 
rection not  applicable;  MA  is  not  seeking  authorization  for  this 
provision); 

(119)  Toxicity  Characteristic  Revision,  TCLP:  57  FR  55114,  11/24/ 
92,  optional  oile  (MA  is  not  seeking  authorization  for  this  provi- 
sion). 
Universal  Waste  Rule  Checklists  142  A-€ 

{142A)  Universal  Waste  Rule:  General  Provisions,  60  FR  25492- 
25551,5/11/95; 

(142B)  Universal  Waste  Rule:  Specific  Provisions  for  Batteries,  60 
FR  25492-25551,  5/11/95; 

(142C)  Universal  Waste  Rule:  Specific  Provisions  for  Pesticides, 
60  FR  25492-25551,  5/11/95; 

(142D)  Universal  Waste  Rule:  Specific  Provisions  for  Thermostats, 
60  FR  25492-25551,  5/11/95; 

(143E)  Universal  Waste  Rule:  Petition  Provisions  to  Add  a  New 
Universal  Waste,  60  FR  25492  25492-25551 ,  5/1 1/95; 


Anak)gous  State  Authority ' 


MGL  c  21 C  §§4  and  6,  enacted  1 1/9/79;  310  CMR  30.099(25)  adopted 
11/9/90,  30.104(13)  adopted  10/17/97,  30.105  adopted  11/17/95, 
30.125B  adopted  11/9/90,  30.130  adopted  11/9/90,  and  30.1558 
adopted  11/9/90  and  amended  10/17/97. 

(The  Massachusetts  regulatory  citations  above  are  approved  except  as 
they  relate  to  CRTs.) 


MGL  c  21C  §§4  and  6,  enacted  1 1/9/79  and  MGL  c  21E  §6,  enacted 
July  20,  1992;  310  CMR  30.010,  30.130,  30.143(2),  30.340(1) 
30.351  (2)(b)6  and  30.351(3),  30.353(2)(b)5  and  30.353(3), 
30.392(8),  30.393(6).  30.501(2)(e),  30.601  (2)(e),  30.801(14),  and 
30.1000  adopted  on  10/17/97. 


■"The  Commonwealth  of  Massachusetts'  provisions  are  from  the  Code  of  Massachusetts  Regulattons,  310  CMR  30.000,  Hazardous  Waste 
Regulations,  adopted  October  17,  1997. 


The  specific  State  regulation  not 
covered  in  this  action  is  310  CMR 
30.104(21)  which  falls  under  310  CMR 
30.104,  "Wastes  Not  Subject  310  CMR 
30.000"  and  identifies  intact  CRTs  as  a 
waste  not  subject  to  Massachusetts' 
hazardous  waste  regulations.  EPA  is 
limiting  its  approval  of  the  State's  TC 
Rule  regulations  to  all  wastes  except 
CRTs. 

F.  Where  Are  the  Revised  State  Rules 
DifBerent  From  the  Federal  Rules? 

Under  the  provisions  of  the  State's 
UWR  program,  there  are  several 
differences  related  to  the  way  in  which 
universal  wastes  are  regulated.  First,  as 
allowed  by  ^PA's  UWR  (40  CFR  part 
273,  subpart  G),  the  State  program 
includes  additional  waste  streams;  i.e.. 
memuy-containing  devices  and 
mercury  containing  lamps  are  included 
as  universal  wastes  (310  CMR  30.1081). 
The  inclusion  of  these  additional 
wastes,  however,  is  viewed  as 
equivalent  to  the  federal  rule  rather  than 
broader  in  scope  (or  less  stringent)  as 
the  federal  rule  allows  a  petition  process 
by  which  additional  wastes  may  be 
added.  Massachusetts  has  adopted  a 
rulemaking  process  rather  than  a 
petition  process  to  include  additional 
wastes  imder  its  imiversal  waste 
program,  a  provision  the  EPA  also 
considers  equivalent. 


Related  to  the  coverage  of  batteries 
under  the  UWR,  Massachusetts,  as 
required  by  The  Mercury-Containing 
and  Rechargeable  Battery  Management 
Act  of  May  13,  1996  ("The  Battery 
Act"),  (Public  Law  104-142),  has 
implemented  state  requirements 
governing  the  collection,  storage  and 
transportation  of  batteries  which  are 
identical  to  EPA's  UWR  requirements. 
There  are  differences  from  the  federal 
requirements  regarding  how 
Massachusetts  regulates  batteries,  but 
the  EPA  has  determined  that  they  do  not 
concern  the  "collection,  storage  or 
transportation"  of  batteries,  where  the 
State  is  required  to  be  identical.  For 
example,  the  EPA  has  determined  that 
the  State's  requirement  regarding  site 
closure  (described  below)  is  not  within 
what  is  preempted  by  the  Battery  Act. 
The  differences,  and  the  reasons  why 
the  EPA  has  determined  that  there  is  no 
preemption,  are  set  forth  in  the  EPA's 
Administrative  Record,  which  is 
available  for  public  review. 

We  consider  the  following  State 
requirements  to  be  more  stringent  than 
the  Federal  requirements: 

•  310  CMR  30.155B{10)  requires 
quality  assurance/quality  control 
procediues  (QA/CJC)  in  the  State's  TCLP 
test  which  are  more  stringent  than  the 
analogous  federal  procedures  as  the 
State  has  not  adopted  EPA's  changes  to 
QA/QC  procediues  imder  the  TC  Rule 


(40  CFR  part  261,  appendix  11.  8.2,  8.4 
and  8.5). 

•  310  CMR  30.1033(4),  30.1043(5) 
and  30.1061  cover  state  closure 
requirements  which  specifies  that 
handlers  who  cease  operations  shall 
comply  with  state  closiu«  requirements 
at  310  CMR  30,689,  which  require 
removal  of  waste  and  site 
decontamination.  This  provision  covers 
all  of  the  State's  universal  wastes 
(including  batteries). 

•  310  CMR  30.1043(a),  (b)  require 
large  quantity  handlers  of  imiversal 
waste  (other  than  batteries)  to  notify  the 
State  of  their  universal  waste  activity 
even  though  they  may  have  previously 
provided  notification  for  hazardous 
waste  activity;  the  federal  requirement 
does  not  require  such  re-notification. 

•  310  CMR  30.1033(3)  requires  small 
quantity  generators  to  submit  a  change 
of  status  request  in  anticipation  of 
acciunulating  5,000  kg  or  more  of 
universal  waste  (other  than  batteries); 
there  is  no  such  federal  requirement. 

•  310  CMR  30.1010  does  not  allow 
transfer  facilities  (except  for  batteries)  as 
defined  in  40  CFR  273.6. 

•  310  CMR  30.1034(3)(b)(7)  requires 
that  ampules,  once  removed  fi-om 
thermostats,  be  fully  regulated  as  a 
hazardous  waste.  Under  the  federal 
UWR  program,  ampules  removed  from 
thermostats  are  subject  to  the  less 
restrictive  UWR  management  standards 
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unless  they  are  leaking  and  exhibit  a 
characteristic  of  hazardous  waste,  in 
which  case  they  must  be  managed  in 
accordance  with  EPA's  hazardous  waste 
requirements  (40  CFR  273.13(c)(3)  and 
273.33(c)(3)). 

These  requirements  are  part  of 
Massachusetts'  authorized  program  and 
are  federally  enforceable. 

We  also  consider  the  following  State 
reqtiirements  go  beyond  the  scope  of  the 
Federal  pronam: 

•  310  cm.  30.1034(5)(c)(2)  and 
30.1044(5)  requires  dismantling/ 
crushing  operations  of  small  and  large 
quantity  generators  who  recycle  crushed 
fluorescent  bulbs  to  obtain  a  State 
recycling  permit.  There  is  no  federal 
permitting  requirement  for  recycling 
activities  per  se,  although  storage  prior 
to  recycling  could  trigger  the  federal 
part  B  permit  requirements  of  40  CFR 
part  264. 

•  310  CMR  30.392(8)  and  30.393(6). 
The  State  UWR  program  also  has  a 
provision  regarding  the  household 
hazardous  waste  collection  events  in 
which  universal  wastes  may  be 
collected.  Tlie  regulation  of  this  event  is 
a  broader-in-scope  provision  as  there  is 
no  analogous  federal  component. 
However,  the  EPA  also  has  determined 
that  these  State  provisions  (insofar  as 
they  cover  imiversal  wastes)  do  not 
result  in  the  State  program  being  non- 
equivalent  to  the  federal  program  imder 
RCRA  or  non-identical  under  The 
Battery  Act. 

Broader-in-scope  requirements  are  not 
part  of  the  authorized  program  and  EPA 
does  not  enforce  them.  Although 
sources  must  comply  Mrith  these 
requirements  in  accordance  with  state 
law,  they  are  not  federal  RCRA 
requirements. 

G.  What  Technical  Corrections  Are 
Addresaed  by  Today's  Action? 

On  September  30. 1998,  EPA 
published  its  decision  to  authorize 
Massachusetts  for  revisions  that  relate  to 
EPA's  Satellite  Rule  (see  63  FR  52180). 
In  the  regulatory  crosswalk  table  of  that 
notice,  H'A  cited  an  incorrect  date  of 
12/29/84  on  which  EPA  promulgated  its 
Satellite  Rule  at  49  FR  49568.  Note,  this 
document  corrects  the  date  cited  in  the 
regulatory  crosswalk  on  which  EPA's 
Satellite  Rule  was  promulgated  to  read 
12/20/84. 

H.  Who  Handles  Permits  After  This 
Authorization  Takes  Effect? 

Massachusetts  will  issue  permits  for 
all  the  provisions  for  which  it  is 
authorized  and  will  administer  the 
permits  it  issues.  EPA  will  continue  to 
administer  any  RCRA  hazardous  waste 
permits  or  portions  of  permits  which  we 


issued  prior  to  the  effective  date  of  this 
authorization.  EPA  will  continue  to 
implement  and  issue  permits  for  HSWA 
requirements  for  which  Massachusetts 
is  not  yet  authorized. 

L  How  Does  Today's  Action  Affect 
Indian  Country  (18  U.S.C.  Section  115) 
In  Massachusetts? 

Massachusetts  is  not  authorized  to 
carry  out  its  hazardous  waste  program 
in  Indian  country  within  the  State. 
Therefore,  this  action  has  no  effect  on 
Indian  coimtry.  EPA  will  continue  to 
implement  and  administer  the  RCRA 
program  in  these  lands. 

J.  What  Is  Codification  and  Is  EPA 
Codifying  Massachusetts'  Hazardous 
Waste  Program  as  Authorized  in  This 
Rule? 

Codification  is  the  process  of  placing 
the  State's  statutes  and  regulations  that 
comprise  the  State's  authorized 
hazardous  waste  program  into  the  Code 
of  Federal  Regulations.  We  do  this  by 
referencing  the  authorized  State  rules  in 
40  CFR  part  272.  We  afe  today 
authorizing,  but  not  codifying,  the 
enumerated  revisions  to  the 
Massachusetts  program.  We  reserve  the 
amendment  of  40  CFR  part  272,  subpart 
W  for  the  codification  of  Massachusetts' 
program  until  a  later  date. 

K.  Regulatory  Anafysis  and  Notices 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federd  mandates"  that  may 
result  in  expenditiu«s  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 


was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  section  202 
and  205  reqviirements  do  not  apply  to 
today's  action  because  this  rule  does  not 
contain  a  Federal  mandate  that  may 
result  in  annual  expenditures  of  $100 
million  or  more  for  State,  local,  and/or 
tribal  governments  in  the  aggregate,  or 
the  private  sector.  Costs  to  State,  local 
and/or  tribal  governments  already  exist 
under  the  Massachusetts'  program,  and 
today's  action  does  not  impose  any 
additional  obligations  on  regulated 
entities.  In  fact,  EPA's  approval  of  State 
programs  generally  may  reduce,  not 
increase,  compliance  costs  for  the 
private  sector.  Further,  as  it  applies  to 
the  State,  this  action  does  not  impose  a 
Federal  intergovernmental  mandate 
because  UMRA  does  not  include  duties 
arising  from  participation  in  a  voluntary 
federal  program. 

The  requirements  of  section  203  of 
UMRA  also  do  not  apply  to  today's 
action  because  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  Although  small 
governments  may  be  hazardous  waste 
generators,  transporters,  or  own  and/or 
operate  TSDFs,  they  are  already  subject 
to  the  regulatory  requirements  under  the 
existing  State  laws  that  are  being 
authorized  by  EPA,  and.  thus,  are  not 
subject  to  any  additional  significant  or 
unique  requirements  by  virtue  of  this 
program  approval. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996), 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jiuisdictions).  This  analysis  is 
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unnecessary,  however,  if  the  agency's 
administrator  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small 
entities. 

The  EPA  has  determined  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Such  small 
entities  which  are  hazardous  waste 
generators,  transporters,  or  which  own 
and/or  operate  TSDFs  are  already 
■  subject  to  the  regulatory  requirements 
imder  the  existing  State  laws  that  are 
now  being  authorized  by  EPA. 

The  EPA's  authorization  does  not 
impose  any  significant  additional 
burdens  on  these  small  entities.  This  is 
because  EPA's  authorization  would 
simply  residt  in  an  administrative 
change,  rather  than  a  change  in  the 
substantive  requirements  imposed  on 
these  small  entities. 

Pursuant  to  the  provision  at  5  U.S.C. 
605(b).  the  Agency  hereby  certifies  that 
this  authorization  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  authorization  approves  regulatory 
requirements  under  existing  State  law  to 
which  small  entities  are  already  subject. 
It  does  not  impose  any  new  burdens  on 
small  entities.  This  rule,  therefore,  does 
not  require  a  regulatory  flexibility 
analysis. 

Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  nde  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  today's 
Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Executive  Order  12866. 

Compliance  With  Executive  Order 
12875 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regiUation  that  is  not 
required  by  statute  and  that  creates  a 


mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  with  consulting. 
Executive  Order  12875  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
conuniuiications  fitjm  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regxdatory  proposals  containing 
significant  tmfunded  mandates." 

This  rule  does  not  create  a  mandate 
on  State,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities.  The 
State  administers  its  hazardous  waste 
program  volvmtarily,  and  any  duties  on 
other  State,  local  or  tribal  governmental 
entities  arise  from  that  program,  not 
from  this  action.  Accordingly,  the 
requirements  of  Executive  Oirder  12875 
do  not  apply  to  this  rule. 

On  August  4, 1999,  President  Clinton 
issued  a  new  executive  order  on 
federalism.  Executive  Order  13132  (64 
FR  43255,  August  10, 1999)  which  will 
take  effect  on  November  2, 1999.  In  the 
interim,  the  current  Executive  Order 
12612  (52  FR  41685,  October  30, 1987) 
on  federalism  still  applies.  This  rule 
will  not  have  substantial  direct  effect  on 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  12612  because  this  rule 
affects  only  one  State.  In  addition,  this 
rule  simply  approves  the  State's 
proposal  to  be  authorized  for  updated 
requirements  in  the  hazardous  waste 
program  that  the  state  has  voluntarily 
chosen  to  operate.  Finally,  as  a  result  of 
this  action,  for  provisions  enacted 
pursuant  to  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA), 
those  newly  authorized  provisions  of 
the  State's  program  now  apply  in 
Massachusetts  in  lieu  of  the  equivalent 
Federal  program  provisions.  Afiiected 
parties  are  subject  only  to  those 
authorized  state  program  provisions,  as 
opposed  to  being  subject  both  to  the 
Federal  and  State  program  provisions. 


Compliance  With  Executive  Order 
13045 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks,"  applies  to  any 
rule  that:  (1)  The  Office  of  Management 
and  Budget  determines  is  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  Concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  U 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  is  not  an  economically 
significant  rule  as  defined  by  E.O. 
12866,  and  because  it  does  not  concern 
environmental  health  or  safety  risks  that 
the  EPA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children. 
Rather,  this  rule  simply  applies 
previously  established  health  and  safety 
requirements  with  respect  to  the 
Massachusetts  state  RCRA  program. 

Compliance  with  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantiy  or 
uniquely  aSects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  considts  with 
those  governments.  If  EPA  complies 
with  considting,  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantiy  or  imiquely  afiiect  their 
communities." 

This  rule  is  not  subject  to  E.O.  13084 
because  it  does  not  significantiy  or 
uniquely  affect  the  commimities  of 
Indian  tiibal  governments. 
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Massachusetts  is  not  authorized  to 
implement  the  RCRA  hazardous  waste 
program  in  Indian  coimtry.  This  action 
has  no  effect  on  the  hazardous  waste 
program  that  EPA  implements  in  the 
Indian  country  within  the  State. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq..  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any  non- 
federal information  requirements  upon 
the  regulated  commimity. 

National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA").  Public  Uw 
104-113.  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regidatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Volimtary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  ONfB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  action  does  not  involve  imposing 
federal  technical  standards.  Therefore, 
EPA  did  not  consider  the  use  of  any 
voluntary  consensus  standards. 

List  of  Subjects  in  40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure, 
Confidential  business  information. 
Hazardous  waste.  Hazardous  waste 
transportation.  Incorporation  by 
reference,  Indian  lands. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
reqiiirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  action  is  issued  under  the 
authority  of  sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a),  6926.  6974(b). 

Dated:  September  29. 1999. 
John  P.  DeVillan, 
Regional  Administrator,  Region  I. 
[FR  Doc.  99-26332  Filed  10-8-99;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  206 
RIN  3067-AC89 

Disaster  Assistance;  Redesign  of 
Public  Assistance  Program 
Administration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTKW:  Final  rule. 

summary:  We  (FEMA)  have  redesigned 
the  Public  Assistance  Program  to 
provide  money  to  applicants  more 
quickly  and  to  make  the  application 
process  simpler  than  before.  Specific 
changes  to  regulations  rename 
documents,  define  terms,  adjust 
responsibilities,  and  edit  the  rule  in  a 
way  that  we  hope  makes  the  rule  easier 
to  read  and  imderstand.  This  rule 
reflects  changes  that  we  need  to  put  the 
new  Public  Assistance  Program  into 
effect. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
November  12, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  D.  Duffer,  Federal  Emergency 
Management  Agency,  room  713,  500  C 
Street  SW.,  Washington  DC  20472,  (202) 
646-3532,  or  (email) 
James. duffei®fema. gov. 
SUPPLEMENTARY  INFORMATION:  On 
November  20, 1998,  we  published  an 
interim  final  rule  on  the  redesigned 
Public  Assistance  Disaster  Grant 
Program  (Project  Administration)  in  the 
Federal  Register  at  63  FR  64423.  We 
invited  comments  for  45  days  ending  on 
January  4, 1999.  We  received  eight  sets 
of  comments:  Five  from  States;  one  from 
an  organization;  and,  one  from  an 
individual.  Comments  varied  widely. 
One  commenter  objected  to  changing 
the  regulations;  some  thought  that 
certain  amended  language  required 
more  clarification;  some  proposed 
additions  to  the  amendatory  language; 
and,  some  supported  the  rule  as  written. 

We  have  carefully  considered  the 
comments  and  performed  clarifying 
amendments  to  §  206.201,  §  206.202, 
§  206.204,  §  206.205,  and  §  206.208  that 
are  technical  in  nattue  and  do  not 
require  republication  of  the  nde  for 
comment.  Specifically,  within  §  206.201 
we  added  that  a  scope  of  work  and  cost 
estimate  for  a  project  are  dociunented 
on  a  Project  Worksheet.  We  amended 
§  206.202  to  explain  the  State's 
responsibility  better  and  to  make  the 
rule  easier  to  understand  in  this  regard. 
We  replaced  the  term  "Damage  Survey 
Report"  with  "Project  Worksheet"  at 
§  206.204.  hi  §  206.205  we  amended  the 


section  to  provide  that  final  payment  of 
the  Federal  share  is  made  to  the  Grantee 
upon  approval  of  the  Project  Worksheet, 
rather  than  the  project.  And  in  §  206.208 
we  eliminated  ^e  damage  survey  report 
requirement  for  the  implementation  of 
direct  Federal  assistance  and  replaced  it 
with  a  requirement  for  a  mission 
assignment  letter  to  the  appropriate 
federal  agency,  following  is  a  summary 
of  the  comments  and  responses. 

Several  States  commented  that  the 
proposed  amendments  to  the  governing 
regulations  were  generally  acceptable. 
Some  suggested  that  additional  changes 
to  the  rule  were  necessary  to  explain  the 
meaning  of  the  redesigned  process 
better  for  improving  the  delivery  of  the 
Public  Assistance  Program.  We  believe 
that  the  comments  have  merit  and 
where  terminologies  are  not  consistent 
we  are  making  additional  changes  to 
define  terms  better  and  to  adjust 
responsibilities  as  follows: 

•  Several  commenters  noted  that  we 
might  have  omitted  State  participation 
in  the  preparation  of  Project  Worksheets 
from  the  responsibilities  of  the  Grantee, 
which  could  result  in  misinterpretations 
with  other  sections  of  the  rule.  By  way 
of  explanation,  we  encourage  applicants 
to  formidate  their  own  small  projects 
and  to  prepare  Project  Worksheets.  For 
those  unable  to  do  so,  We  will  prepare 
Project  Worksheets  for  small  projects. 
We  also  prepare  Project  Worksheets  for 
all  large  projects.  The  State  is 
responsible  for  providing  assistance  to 
the  applicant  and  FEMA,  as  appropriate, 
for  the  purposes  of  identifying  and 
validating  small  and  large  projects.  We 
edited  §  206.202(b)(2),  §  206.202(d)(l)(i) 
and  §  206.228(a)(2)(i)  to  explain  the 
State's  responsibility  better  and  make 
the  rule  easier  to  understand  in  this 
regard. 

•  One  commenter  observed  that 
§206.202(d)(l)(ii)  of  the  interim  rule 
mistakenly  omitted  the  word 
"substantive".  We  corrected  this  section 
to  include  the  word  "substantive"  in  the 
text  of  the  rule.  Our  intent  (as  we  noted 
imder  What  Changes  Are  We  Making  to 
the  Rule?)  is  that  the  first  substantive 
meeting  (known  as  the  Kickoff  Meeting) 
is  between  the  applicant,  the  Public 
Assistance  Coordinator  (PAC)  and  the 
Liaison  (a  State  supplied  position)  when 
possible.  The  PAC  contacts  the 
subgrantee  to  arrange  the  Kickoff 
Meeting.  At  this  meeting  a  subgrantee's 
damages  will  be  discussed,  needs 
assessed,  and  a  plan  of  action  put  in 
place.  The  PAC  will  go  over  what  we 
expect  of  the  subgrantee  and  will 
provide  detailed  instructions  on  what  to 
do  and  how  to  do  it.  The  State  Liaison 
will  discuss  State  requirements  for 
administering  the  programmatic  and 


grant  management  requirements  of  the 
Public  Assistance  Program.  This 
meeting  is  also  the  place  to  bring  any 
questions  or  concerns  that  the 
subgrantee  may  have  about  how  the 
public  assistance  process  works. 

•  One  commenter  said  that  a  change 
should  be  made  to  the  Pajmient  of 
Claims  for  small  projects.  Under  the 
previous  process  for  small  projects,  final 
payment  of  the  Federal  share  was  made 
to  the  Grantee  upon  project  approval 
(each  project  was  separately  identified 
on  a  Damage  Survey  Report).  The 
comment  has  merit  because  the 
redesigned  process  approves  all  small 
projects  listed  on  a  Project  Worksheet  as 
a  single  grant.  We  edited  §  206.205(a)  to 
say  that  we  make  final  pajmient  of  the 
Federal  share  of  these  projects  to  the 
Grantee  when  we  approve  the  Project 
Worksheet. 

•  Another  commenter  proposed  a 
change  to  eliminate  the  term  DSR  imder 
§  206.208(c)(1).  Direct  Federal 
Assistance.  In  the  past,  the  Regional 
Director  had  to  prepare  a  damage  survey 
report  establishing  the  scope  and 
estimated  cost  of  eligible  work  before 
execution  of  the  work  by  another 
Federal  agency  that  had  the  mission 
assignment  to  provide  direct  Federal 
assistance.  This  requirement  was  a  pre- 
Federal  Response  Plan  activity.  We 
edited  this  section  to  eliminate  the  DSR 
requirement.  However,  the  mission 
assignment  letter  to  the  agency  * 
providing  direct  Federal  assistance  will 
define  the  eligible  scope  of  work,  the 
estimated  cost  of  the  eligible  work  and 
the  billing  frequency. 

•  AnotJaer  commenter  observed  for 

§  206.204(e)  that  we  needed  to  eliminate 
the  term  DSR  (Damagfe  Survey  Report) 
and  replace  it  with  PW  (Project 
Worksheet).  We  made  that  change. 

We  also  received  comments  that  were 
unrelated  to  matters  of  terminology  or 
consistency  in  the  interim  rule. 
Following  is  our  summary  of  and 
response  to  these  comments: 

•  A  commenter  observed  that  the 
grantee  and  subgrantee  must  be  trained 
before  a  disaster  and  that  we  should 
provide  adequate  funding  for  training 
and  publications  to  implement  the 
Public  Assistance  Program  properly.  In 
response,  our  priority  is  to  train  FEMA 
staff  to  better  deliver  the  redesigned 
Public  Assistance  Program.  Although 
we  do  not  propose  a  formal  training 
program  for  States  and  applicants,  we 
are  providing  educational  and  training 
materials  in  a  variety  of  forms  and 
delivery  methods  to  educate  States  and 
applicants.  To  prepare  States  to  train 
applicants  we  have  provided  limited 
training  to  the  States  (e.g.  train-the- 
trainer  classes).  We  are  relying  on  States 


and  locals  to  avail  themselves  of  the 
training  materials  mounted  on  our  web 
site  that  includes  clearly  marked  areas 
for  Public  Assistance  Program 
information  and  publications. 

•  One  commenter  expressed  that 
there  could  be  confusion  with  the  terms 
"we"  and  "you"  as  used  throughout  the 
text  of  the  proposed  language.  We  have 
considered  the  possibility  and  agree.  To 
reduce  the  potential  for  confusion, 
terminology  changes  throughout  text  of 
the  proposed  language  have  been  made 
to  reflect  the  term's  "Grantee"  and 
"subgrantee"  as  appropriate. 

•  Another  commenter  noted  that 
allowable  administrative  costs  for 
subgrantees  are  insufficient  to  complete 
program  responsibilities  and  said  the 
allowance  should  be  increased.  The 
statutory  allowance  to  assist  in  the  cost 
of  requesting,  obtaining  and 
administering  Federal  assistance  is 
outside  the  scope  of  the  changes  to  the 
regulations. 

•  A  commenter  asserted  that  FEMA 
should  retain  the  requirement  to  explain 
in  writing  to  a  State  Program 
Administrator  any  delays  beyond  45 
days  in  the  obligation  of  Federal  funds. 
We  appreciate  the  comment  but  we  do 
not  take  that  view.  We  keep  our 
obligation  to  explain  delays  but  remove 
the  requirement  for  written  explanation. 
The  program  relies  greatly  on  open 
communication,  wMch  we  effect  in  a 
variety  of  ways.  For  instance,  soon  after 
the  declaration,  FEMA  and  State 
officials  will  meet  to  develop  a  public 
assistance  recovery  strategy,  which  will 
address  FEMA  and  State  staffing  plans. 
As  other  examples,  State  staff  assigned 
to  the  Resource  Pool  may  assist  in 
recovery  efforts  by  providing  technical 
assistance  to  applicants  requesting 
assistance  with  their  small  project 
formulation  activities,  by  validating  an 
applicant's  small  projects,  by  assisting 
in  the  formulation  of  large  projects,  or 
by  reviewing  an  applicant's  case 
management  file.  Through  the  Federal, 
State  and  local  partnership  all 
participants  will  know  why  delays 
greater  than  45  days  in  obligating 
Federal  funds  may  occur  both  through 
open  communication  and  through  the 
review  of  an  applicant's  case 
management  file.  We  believe  that  it 
would  be  redundant  to  duplicate  this 
information  in  writing  separately,  when 
the  same  information  is  available  firom 
either  the  Public  Assistance  Coordinator 
(PAC),  the  State  Liaison,  or  an 
applicant's  case  management  file. 

•  Another  commenter  observed  that 
we  had  deleted  §  206.202(f).  We 
appreciate  the  comment  and  note  that 
the  final  rule  retains  that  section  in  its 
original  form. 


•  A  commenter  stated  that  the 
redesigned  Public  Assistance  Program 
should  not  be  implemented  imtil  we 
closed  out  one  of  the  "pilot"  disasters 
and  audited  the  program  result.  We 
appreciate  the  comment  but  we  do  not 
take  that  view.  State  and  local  officials 
who  participated  in  the  pilot 
enthusiastically  endorsed  the 
redesigned  process.  Changes  to  the 
regulations  incorporate  the  lessons  that 
we  learned  from  the  pilot.  The 
evaluation  of  program  performance  is  an 
essential  part  of  the  redesigned  program. 
An  overall  survey  program  began  in  late 

1997  specifically  for  this  purpose.  We 
conducted  an  initial  survey.  Public 
Assistance  Program  Evaluation  and 
Customer  Satisfaction  Baseline  Survey, 
from  December  1997  through  February 

1998  and  we  published  results  of  the 
survey  in  April  1998.  The  Baseline 
Siuvey  revealed  that,  while  a  majority  of 
respondents  were  satisfied  with  the 
overall  Public  Assistance  (PA)  Program 
and  its  major  components,  customer 
satisfaction  levels  were  below  our 
performance  expectations.  In  response, 
our  headquarters  and  regional  staffs 
designed  performance  standards  and 
targets  for  the  PA  Program  to  make  the 
Program  a  more  customer-responsive 
and  performance-based  operation.  We 
published  the  standards  in  June  1998  in 
Public  Assistance  Program  Performance 
Standards.  We  are  now  conducting  a 
series  of  Post-Disaster  Surveys  to 
evaluate  the  effectiveness  of  new 
processes  for  the  delivery  of  financial 
assistance  and  services  to  customers. 

•  Another  commenter  observed  that 

§  206.228(a)(2)(i)(A-D)  had  been  left  out 
of  the  November  20,  1998  Federal 
Register  notice.  We  appreciate  the 
comment  and  when  we  found  the  error 
we  published  a  correction  in  the 
Federal  Register.  64  FR  41827.  August 
2. 1999.  to  ensiire  that  we  retain  the 
subparagraphs.  They  are  in  the  final 
rule. 

•  A  commenter  expressed  the  desire 
to  have  Federal  Register  notices  appear 
on  the  FEMA  Website.  We  believe  the 
comment  has  merit  and  have  asked  our 
Office  of  the  General  Counsel  to  post  all 
FEMA-generated  Federal  Register 
publications  on  the  FEMA  Website. 

National  Environinental  Policy  Act 

Our  regulations  categorically  exclude 
this  rule  from  the  preparation  of 
environmental  impact  statements  and 
environmental  assessments  as  an 
administrative  action  in  support  of 
normal  day-to-day  grant  activities.  We 
have  not  prepared  an  environmental 
assessment  or  an  environmental  impact 
statement. 
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Executive  Order  12866,  Regulatory 
Planning  and  Review 

We  do  not  expect  this  rule  (1)  to  affect 
adversely  the  availability  of  disaster 
assistance  funding  to  small  entities,  (2) 
to  have  significant  secondary  or 
incidental  effects  on  a  substantial 
number  of  small  entities,  or  (3)  to  create 
any  additional  burden  on  small  entities. 

As  Director  I  certify  that  this  rule  is 
not  a  significant  regulatory  action 
within  the  meaning  of  section  2(f)  of 
E.0. 12866  of  September  30, 1993,  58 
FR  51735,  and  that  it  attempts  to  adhere 
to  the  regulatory  principles  set  forth  in 
E.0. 12866.  Hie  Office  of  Management 
and  Budget  has  not  reviewed  this  rule 
under  E.0. 12866. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  a  collection 
of  information  and  therefore  is  not 
subject  to  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995. 

Executive  Order  12612,  Federalism 

In  publishing  this  rule,  we  considered 
the  President's  Executive  Order  12612 
on  Federalism.  This  rule  makes  no 
changes  in  the  division  of  governmental 
responsibilities  between  the  Federal 
government  and  the  States.  Grant 
administration  procedures  under  44 
CFR  Part  13,  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments,  remain  the  same. 
We  have  not  prepared  a  Federalism 
assessment. 

Executive  Order  12778,  Civil  Justice 
Refbnn 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  Civil  Justice  Reform,  dated 
October  25, 1991,  3  CFR,  1991  Comp., 
p.  359. 

Congressional  Review  of  Agency 
Rulemaking 

We  have  submitted  this  final  rule  to 
the  Congress  and  to  the  General 
Accoimting  Office  imder  the 
Congressional  Review  of  Agency 
Rulemaking  Act,  Pub.  L.  104-121.  The 
rule  is  not  a  "major  rule"  within  the 
meaning  of  that  Act.  It  is  an 
administrative  action  in  support  of 
normal  day-to-day  activities.  It  does  not 
result  in  nor  is  it  likely  to  result  in  an 
annual  effect  on  the  economy  of 
$100,000,000  or  more;  it  will  not  result 
in  a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and  it 
will  not  have  "significant  adverse 
effects"  on  competition,  employment, 
investment,  productivity,  innovation,  or 


on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises. 

This  final  rule  is  exempt  (1)  from  the 
requirements  of  the  Regulatory 
Flexibility  Act,  and  (2)  from  the 
Paperwork  Reduction  Act.  The  rule  is 
not  an  unfunded  Federal  mandate 
within  the  meaning  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104-4.  It  does  not  meet  the 
$100,000,000  threshold  of  that  Act,  and 
any  enforceable  duties  are  imposed  as  a 
condition  of  Federal  assistance  or  a  duty 
arising  &t}m  participation  in  a  volimtary 
Federal  program. 

List  of  Subjects  in  44  CFR  Part  206 

Disaster  assistance.  Public  assistance. 

Accordingly,  the  interim  rule 
published  at  63  FR  64425,  Nov.  20. 
1998,  amending  44  CFR  part  206  is 
adopted  as  finsd  with  the  following 
changes: 

PART  206— DISASTER  ASSISTANCE 

1.  The  authority  citation  for  part  206 
continues  to  read  as  follows: 

Authority:  The  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act,  42 
U.S.C.  5121  et  seq.;  Reorganization  Plan  No. 
3  of  1978. 43  FR 41943.  3  CFR.  1978  Comp.. 
p.  329;  E.0. 12127,  44  FR  19367.  3  CFR,  1979 
Comp..  p.  376;  E.0. 12148.  44  FR  43239,  3 
CFR.  1979  Comp.,  p.  412;  and  E.0. 12673.  54 
ra  12571,  3  CFR.  1989  Comp..  p.  214. 

2.  Revise  §  206.200(b)  to  read  as 
follows: 

§206.200    General. 

***** 

(b)  What  policies  apply  to  FEMA 
public  assistance  grants?  (1)  The 
Stafford  Act  requires  that  we  deliver 
eligible  assistance  as  quickly  and 
efficiently  as  possible  consistent  with 
Federal  laws  and  regulations.  We  expect 
the  Grantee  and  the  subgrantee  to 
adhere  to  Stafford  Act  requirements  and 
to  these  regulations  when  administering 
out  public  assistance  grants. 

(2)  The  regulations  entitled  "Uniform 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments."  published  at  44 
CFR  part  13.  place  requirements  on  flie 
State  in  its  role  as  Grantee  and  gives  the 
Grantee  discretion  to  administer  federal 
programs  undw  their  own  procedures. 
We  expect  the  Grantee  to: 

(i)  Inform  subgrantees  about  the  status 
of  their  applications,  including 
notifications  of  our  approvals  of  Project 
Worksheets  and  out  estimates  of  when 
we  will  make  payments; 

(ii)  Pay  the  full  amoimts  due  to 
subgrantees  as  soon  as  practicable  after 
we  approve  payment,  including  the 


State  contribution  required  in  the 
FEMA-State  Agreement;  and 

(iii)  Pay  the  State  contribution 
consistent  with  State  laws. 

3.  Amend  section  §  206.201  by 
revising  the  heading  and  the  definitions 
of  project  and  project  approval  in 
paragraphs  (1)  and  (j)  to  read  as  follows: 

{206.201    Definitions  used  in  tills  subpart. 

***** 

(!)  A  project  is  a  logical  grouping  of 
work  required  as  a  result  of  the  declared 
major  disaster  or  emergency.  The  scope 
of  work  and  cost  estimate  for  a  project 
are  documented  on  a  Project  Worksheet 
(FEMA  Form  90-91). 

(1)  We  must  approve  a  scope  of 
el^ble  work  and  an  itemized  cost 
estimate  before  funding  a  project. 

(2)  A  project  may  include  eligible 
work  at  several  sites. 

(j)  Project  approval  means  the  process 
in  which  the  Regional  Director,  or 
designee,  reviews  and  signs  an  approval 
of  work  and  costs  on  a  Project 
Worksheet  or  on  a  batch  of  Project 
Worksheets.  Such  approval  is  also  an 
obligation  of  funds  to  the  Grantee. 
***** 

4.  Revise  §  206.202  to  read  as  follows: 

§206.202    Application  procedures. 

(a)  General.  This  section  describes  the 
policies  and  procedures  that  we  use  to  , 
process  public  assistance  grants  to 
States.  Under  this  section  the  State  is 
the  Grantee.  As  Grantee  you  are 
responsible  for  processing  subgrants  to 
applicants  under  44  CFR  parts  13, 14, 
and  206,  and  your  own  policies  and 
procediues. 

(b)  Grantee.  You  are  the  grant 
administrator  for  all  funds  provided 
under  the  Public  Assistance  grant 
program.  Your  responsibilities  imder 
this  section  include: 

(1)  Providing  technical  advice  and 
assistance  to  eligible  subgrantees; 

(2)  Providing  State  support  for  project 
identification  activities  to  include  small 
and  large  project  formulation  and  the 
validation  of  small  projects; 

(3)  Ensuring  that  all  potential 
applicants  are  aware  of  available  public 
assistance;  and 

(4)  Submitting  documents  necessary 
for  the  award  of  grants. 

(c)  Request  for  Public  Assistance 
(Request).  The  Grantee  must  send  a 
completed  Request  (FEMA  Form  90-49) 
to  the  Regional  Director  for  each 
applicant  who  requests  public 
assistance.  You  must  send  Requests  to 
the  Regional  Director  within  30  days 
after  designation  of  the  area  where  the 
damage  occurred. 

(d)  Project  Worksheets.  (1)  An 
appUcant's  authorized  local 


Federal  Register /Vol.  64,  No.  196 /Tuesday,  October  12.  1999 /Rules  and  Regulations  55161 


representative  is  responsible  for 
representing  the  applicant  and  for 
ensuring  that  the  applicant  has 
identified  all  eligible  work  and 
submitted  all  costs  for  disaster-related 
damages  for  funding. 

(i)  We  or  the  applicant,  assisted  by  the 
State  as  appropriate,  will  prepare  a 
Project  Worksheet  (FEMA  Form  90-91) 
for  each  project.  The  Project  Worksheet 
must  identify  the  eligible  scope  of  work 
and  must  include  a  quantitative 
estimate  for  the  eligible  work. 

(ii)  The  applicant  will  have  60  days 
following  its  first  substantive  meeting 
with  us  to  identify  and  to  report  damage 
to  us. 

(2)  When  the  estimated  cost  of  work 
on  a  project  is  less  than  $1,000,  that 
work  is  not  eligible  and  we  will  not 
approve  a  Project  Worksheet  for  the 
project.  Periodically  we  will  review  this 
minimum  approval  amoimt  for  a  Project 
Worksheet  and,  if  needed,  will  adjust 
the  amount  by  regulation. 

(e)  Grant  approval.  (1)  Before  we 
obligate  any  funds  to  the  State,  the 
Grantee  must  complete  and  send  to  the 
Regional  Director  a  Standard  Form  (SF) 
424,  AppUcation  for  Federal  Assistance, 
and  a  SF  424D,  Assurances  for 
Construction  Programs.  After  we  receive 
the  SF  424  and  SF  424D,  the  Regional 
Director  will  obligate  funds  to  the 
Grantee  based  on  the  approved  Project 
Worksheets.  The  Grantee  will  then 
approve  subgrants  based  on  the  Project 
Worksheets  approved  for  each 
applicant. 

(2)  When  the  applicant  submits  the 
Project  Worksheets,  we  will  have  45 
days  to  obligate  Federal  funds.  If  we 
have  a  delay  beyond  45  days  we  will 
explain  the  delay  to  the  Grantee. 

(f)  Exceptions.  The  following  are 
exceptions  to  the  procedures  and  time 
limitations  outlined  in  paragraphs  (c), 
(d),  and  (e)  of  this  section. 

(1)  Gmnt  applications.  An  Indian 
tribe  or  authorized  tribal  organization 
may  submit  a  SF  424  directly  to  the  RD 
when  the  Act  authorizes  assistance  and 
a  State  is  legally  unable  to  assume  the 
responsibilities  that  these  regulations 
prescribe. 

(2)  Time  limitations.  The  RD  may 
extend  the  time  limitations  shown  in 
paragraphs  (c)  and  (d)  of  this  section 
when  the  Grantees  justifies  and  makes 
a  request  in  writing.  The  justification 
must  be  based  on  extenuating 
circustances  beyond  the  grantee's  or 
subgrantee's  control. 

5.  Amend  §  206.204  by  revising 
paragraph  (e)  to  read  as  follows: 

§206.204    Project  performance. 


(e)  Cost  Overruns.  (1)  During  the 
execution  of  approved  work  a 
subgrantee  may  find  that  the  actual 
project  costs  exceed  the  approved 
Project  Worksheet  estimates.  Such  cost 
overruns  normally  fall  into  the 
foUovdng  three  categories: 

(i)  Variations  in  unit  prices; 

(ii)  Change  in  the  scope  of  eligible 
work;  or 

(iii)  Delays  in  timely  starts  or 
completion  of  eligible  work. 

(2)  The  subgrantee  must  evaluate  each 
cost  overrun  and,  when  justified,  submit 
a  request  for  additional  funding  through 
the  Grantee  to  the  RD  for  a  final 
determination.  All  requests  for  the  RD's 
approval  will  contain  sufficient 
documentation  to  support  the  eligibility 
of  all  claimed  work  and  costs.  The 
Grantee  must  include  a  written 
recommendation  when  forwarding  the 
request.  The  RD  will  notify  the  Grantee 
in  writing  of  the  final  determination. 
FEMA  will  not  normally  review  an 
overrun  for  an  individual  small  project. 
The  normal  procedure  for  small  projects 
will  be  that  when  a  subgrantee  discovers 
a  significant  overrun  related  to  the  total 
final  cost  for  all  small  projects,  the 
subgrantee  may  submit  an  appeal  for 
additional  funding  in  accordance  with 
§  206.206,  within  60  days  following  the 
completion  of  all  its  small  projects. 
*        *        *        »        * 

6.  Amend  §  206.205  by  revising 
paragraph  (a)  to  read  as  follows: 

§  206.205    Payment  of  Claims. 

(a)  Small  Projects.  Final  payment  of 
the  Federal  share  of  these  projects  will 
be  made  to  the  Grantee  upon  approval 
of  the  Project  Worksheet.  The  Grantee 
will  make  payment  of  the  Federal  share 
to  the  subgrantee  as  soon  as  practicable 
after  Federal  approval  of  funding.  Before 
the  closeout  of  the  disaster  contract,  the 
Grantee  must  certify  that  all  such 
projects  were  completed  in  accordance 
with  FEMA  approvals  and  that  the  State 
contribution  to  the  non-Federal  share,  as 
specified  in  the  FEMA-State  Agreement, 
has  been  paid  to  each  subgrantee.  Such 
certification  is  not  required  to  specify 
the  amount  spent  by  a  subgrantee  on 
small  projects.  The  Federal  payment  for 
small  projects  shall  not  be  reduced  if  all 
of  the  approved  funds  are  not  spent  to 
complete  a  project.  However,  failure  to 
complete  a  project  may  require  that  the 
Federal  pa)mient  be  refunded. 
*        *        *        •        * 

7.  Amend  §  206.208  by  revising 
paragraph  (c)(1)  to  read  as  follows: 

f  206.208    Direct  Federal  Assistance. 

***** 

(c)  Implementation.  (1)  If  the  RD 
approves  the  request,  a  mission 


assigimient  will  be  issued  to  the 
appropriate  Federal  agency.  The 
mission  assignment  letter  to  the  agency 
will  define  the  scope  of  eligible  work, 
the  estimated  cost  of  the  eligible  work 
and  the  billing  period  frequency.  The 
Federal  agency  must  not  exceed  the 
approved  funding  limit  without  the 
authorization  of  the  RD. 
***** 

8.  Amend  §  206.228  by  revising 
paragraph  (a)(2)(i)  to  read  as  follows: 

§206.228    Allowable  costs. 

***** 

(a)*  *  * 

(D*  *  * 

(2)  Statutory  Administrative  Cost*— {i) 
Grantee.  Under  section  406(f)(2)  of  the 
Stafford  Act,  we  will  pay  you.  the  State, 
an  allowance  to  cover  the  extraordinary 
costs  that  you  inciu-  to  formulate  Project 
Worksheets  for  small  and  large  projects, 
to  validate  small  projects,  to  prepare 
final  inspection  reports,  project 
applications,  final  audits,  and  to  make 
related  field  inspections  by  State 
employees.  Eligible  costs  include 
overtime  pay  and  per  diem  and  travel 
expenses,  but  do  not  include  regular 
time  for  your  State  employees.  The 
allowance  to  the  State  will  be  based  on 
the  following  percentages  of  the  total 
amoimt  of  Federal  assistance  that  we 
provide  for  all  subgrantees  in  the  State 
under  sections  403,  406,  407,  502,  and 
503  of  the  Act: 

(A)  For  the  first  $100,000  of  total 
assistance  provided  (Federal  share), 
three  percent  of  such  assistance. 

(B)  For  the  next  $900,000,  two  percent 
of  such  assistance. 

(C)  For  the  next  $4,000,000,  one 
percent  of  such  assistance. 

(D)  For  assistance  over  $5,000,000, 
one-half  percent  of  such  assistance. 
***** 

Dated:  October  1. 1999. 
James  L.  Witt, 
Director. 

[FR  Doc.  99-26352  Filed  10-8-99;  8:45  am] 
BILUNG  CODE  671  •-a2-l> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  0 

[GC  Docket  No.  96-55;  FCC  99-262] 

Examination  of  Current  Policy 
Concerning  ttie  Treatment  of 
Confidential  Information  Submitted  to 
the  Commission 

AGENCY:  Federal  Commimications 

Commission. 

action:  Final  rule. 


55162  Federal  Register /Vol.  64,  No.  196 /Tuesday.  October  12,  1999 /Rules  and  Regulations 


summary:  The  Commission  denies 
reconsideration  of  its  decision 
amending  its  rules  concerning  the 
treatment  of  confidential  information 
submitted  to  the  Commission.  It  also 
makes  five  technical  amendments  to  its 
Freedom  of  Information  Act-related 
rules.  The  amended  rules  provide  the 
General  Accounting  Office  with  more 
expedited  access  to  confidential 
information  submitted  to  the 
Commission.  Another  amendment 
clarifies  that  if  a  request  for 
confidentiality  is  denied,  the  dociunents 
will  not  be  disclosed  until  the 
Commission  disposes  of  an  application 
for  review  or  a  coiut  acts  on  a  motion 
for  stay.  The  third  amendment  permits 
third  party  owners  of  materials  subject 
to  confidentiality  disputes  to  participate 
in  the  proceeding.  Another  rule 
amendment  permits  parties  seeking   . 
confidential  treatment  of  materials  to 
reply  to  oppositions  to  requests  for 
confidenti^ty. 

DATES:  Effective  October  12, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurence  H.  Schecker,  Office  of  General 
Counsel,  (202)418-1720. 
SUPPLEMENTARY  INFORMATION: 

1.  The  Commission  has  under 
consideration  a  petition  for 
reconsideration  filed  by  MCI 
WorldCom,  Inc.  (MCIW),  of  oiu  decision 
setting  out  our  general  policies 
governing  the  handling  of  confidential 
information.  In  the  h4atter  of 
Examination  of  Current  Policy 
Concerning  the  Treatment  of 
Confidential  Information  Submitted  to 
the  Commission.  63  FR  44161  (August 
18, 1998);  13  FCC  Red  24816  (1998) 
[Report  and  Order).  MCIW  seeks  rule 
changes  that  would  restrict  the  ability  of 
a  submitting  party  to  seek  confidential 
treatment  of  tariff  cost  support  data  and 
that  would  allow  access  to  confidential 
information  pursuant  to  a  protective 
order  while  a  denial  of  coiifidentiality 
was  being  appealed  to  the  Commission. 
We  deny  MCIW's  petition.  In  addition, 
we  amend  the  rules  to  ensure  that  the 
General  Accoimting  Office  (GAO)  has 
more  efficient  access  to  confidential 
materials,  consistent  with  its  statutory 
authority,  and  to  make  minor  technical 
changes  to  the  confidentiality  portions 
of  our  Freedom  of  Information  Act 
(FOIA)  regulations. 

2.  Disclosure  to  the  GAO.  Section 
0.442  of  oiu-  Rules.  47  CFR  0.442,  along 
with  44  U.S.C.  3510,  governs  disclosure 
of  records  to  other  federal  government 
agencies  (but  not  to  Congress,  see  47 
CFR  0.442(e)).  Section  0.442  ourently 
provides  that  information  submitted  to 
the  Commission  in  confidence  will  be 
disclosed  to  other  federal  agencies  as 
long  as  the  Commission  has  not  given 


specific  assurances  against  such 
disclosure,  the  requesting  agency  has 
established  a  legitimate  need  for  the 
information,  the  confidentiality  of  the 
information  will  be  maintained  by  the 
requesting  agency,  and  disclosure  is  not 
prohibited  by  the  Privacy  Act  or  other 
law.  47  CFR  0.442(b).  A  party  who 
submits  confidential  information  to  the 
Commission  is  notified  at  the  time  the 
records  are  requested  by  another  federal 
agency  and  may  oppose  the  requests.  No 
notice  is  provided,  however,  if  notice 
will  imduly  interfere  with  law 
enforcement  activities,  in  which  case 
notice  is  provided  once  the  potential  for 
interference  is  eliminated.  47  CFR 
0.442(d)(1),  (2).  If  the  party  who 
submitted  the  confidential  information 
does  not  object,  the  information  is 
provided  to  the  requesting  federal 
agency.  47  CFR  0.442(d)(3).  If  disclosure 
is  opposed,  and  the  Commission 
decides  to  provide  the  information  to 
the  requesting  agency,  the  submitting 
party  is  afforded  10  working  days  to 
seek  a  judicial  stay.  47  CFR  0.442(d)(4). 

3.  Recently,  the  Commission  has 
received  numerous  requests  for 
documents  from  GAO.  The  10-day 
notice  procedures  of  section  0.442  have 
resulted  in  uimecessary  delay  when 
GAO  requests  information  that  is 
deemed  confidential  by  the  submitting 
party.  We  do  not  believe  this  notice 
period  is  necessary,  as  GAO  is  required 
under  its  own  statute,  31  U.S.C.  716(e), 
to  maintain  the  confidentiality  of 
confidential  information  that  it  obtains 
from  the  Commission.  Moreover,  the 
Commission  is  obligated  by  law  to  allow 
GAO  access  to  its  records.  See  31  U.S.C. 
716(a).  Given  GAO's  undisputed 
statutory  authority,  in  our  experience 
the  10-day  period  has  merely  resulted  in 
dela)ring  GAO's  ability  to  gain  access  to 
requested  information.  We  will 
therefore  amend  section  0.442(e)  to 
provide  that  the  advance  notification 
requirement  does  not  apply  to  requests 
from  the  GAO,  although  we  will 
continue  to  provide  notice  that  GAO  has 
been  afforded  access  to  the  dociunents. 
We  find  good  cause  that  this  rule  change 
may  be  made  without  notice  and 
comment  because  it  is  more  consistent 
with  Congress'  clear  intent  that  GAO  be 
afforded  unimpeded  access  to 
Commission  records,  and  thereby  better 
serves  the  public  interest.  See  5  U.S.C. 
553{b)(B).  For  the  same  reason,  we  will 
make  this  change  effective  upon 
publication  in  the  Federal  Register.  See 
5  U.S.C.  553(d)(3). 

4.  Technical  Amendments  to  the 
Rules.  We  take  this  opportimity  to  make 
several  minor  procedural  amendments 
to  our  confidentiality  regulations. 
Section  0.459(g)  will  be  modified  to 


clarify  that  documents  will  not  be 
disclosed  imtil  the  Commission 
disposes  of  any  application  for  review  of 
the  order  denying  confidentiality  and,  if 
a  judicial  stay  of  that  order  is  sought, 
until  the  court  disposes  of  the  motion 
for  stay.  This  is  consistent  with  out 
current  practice.  In  addition,  in  the 
Report  and  Order  we  indicated  that  we 
would  amend  section  0.459  to  permit 
third  party  owners  of  materials  subject 
to  confidentiality  disputes  to  participate 
in  the  proceeding  resolving  the 
confidentiality  issue,  but  by  oversight 
section  0.459  was  not  so  amended. 
Section  0.459  will  be  amended 
accordingly  and  corresponding  changes 
will  be  made  to  section  0.461.  We  also 
beUeve  that  the  rules  should  be 
amended  to  make  clear  that  if  a 
response  in  opposition  to  a 
confidentiality  request  is  filed,  the  party 
requesting  confidentiality  should  be 
able  to  reply.  Section  0.459  will  be 
amended  to  so  provide.  We  will  also 
correct  the  citation  to  the  Paperwork 
Reduction  Act  (PRA)  in  47  CFR  0.442(a) 
and  (b),  because  the  confidentiality 
section  of  the  PRA  was  recodified  as  44 
U.S.C.  3510(b).  These  modifications  are 
either  nonsubstantive  rule  changes  or 
procedural  rules  that  do  not  require 
notice  and  conunent  under  the 
Administrative  Procediue  Act,  5  U.S.C. 
553(b)(A)  (rules  of  agency  procediu*  do 
not  require  notice  and  conunent).  See 
Aluminum  Co.  of  America  v.  FTC,  589 
F.  Supp.  169, 178  (S.D.N. Y.  1984) 
(holding  FOIA  rules  are  procedural 
rules);  see  also  JEM  Broadcasting  Co., 
Inc.  V.  FCC.  22  F.3d  320,  326-28  (D.C. 
Cir.  1994)  (rules  of  agency  procedure  are 
exempt  from  general  notice  and 
comment  requirements  of  the  APA).  For 
the  same  reason,  we  will  make  this 
change  effective  October  12, 1999.  See 
5  U.S.C.  553(d). 

List  of  Subjects  in  47  CFR  Part  0 

Freedom  of  Information. 
Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

Rule  Changes 

Part  0  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PARTO-COMMISSION 
ORGANIZATION 

1.  The  authority  citation  for  Part  0 
continues  to  read  as  follows: 

Authority:  Sec  5, 48  Stat.  1068,  as 
amended;  47  U.S.C.  155.  225,  unless 
otherwise  noted. 

2.  Section  0.442  is  amended  by 
removing  "3508(a)"  and  adding 


Federal  Register /Vol.  64,  No.  196 /Tuesday,  October  12,  1999 /Rules  and  Regulations  55163 


"3510(b)"  in  its  pUce  in  paragraphs  (a) 
and  (b),  and  by  revising  paragraph 
(d)(1),  (d)(3),  and  (e)  to  read  as  follows: 

§  0.442    Disclosure  to  other  Federal 
government  agencies  of  information 
submitted  to  ttie  Commission  in 
confidence. 

*  *        *        •       _* 

(d)(1)  Except  as  provided  in 
paragraphs  (d)(2)  and  (d)(3)  of  this 
section,  a  party  who  furnished  records 
to  the  Commission  in  confidence  will  be 
notified  at  the  time  that  the  request  for 
disclosing  is  submitted  and  will  be 
afforded  10  days  in  which  to  oppose 
disclosure. 
***** 

(3)  A  party  who  furnished  records  to 
the  Commission  in  confidence  under 
§  0.457(d)  or  0.459  will  not  be  afforded 
prior  notice  when  the  disclosine  is 
made  to  the  Comptroller  General.  Such 
a  party  will  instead  be  notified  of 
disclosure  of  the  records  to  the 
Comptroller  General  either  individually 
or  by  public  notice. 

•  *        *        *        * 

(e)  Except  as  provided  in  paragraph 
(d)(3)  of  this  section,  nothing  in  this 
section  is  intended  to  govern  disclosure 
of  information  to  Congress  or  the 
Comptroller  General. 

3.  Section  0.459  is  amended  by 
adding  a  sentence  to  the  end  of 
paragraph  (d)(1),  by  adding  a  sentence 
to  the  end  of  paragraph  (g),  and  by 
adding  paragraph  (i)  to  read  as  follows: 

S  0.459    Requests  ttiat  materials  or 
information  submitted  to  ttw  Commission 
be  wittiheld  from  public  Inspection. 

***** 

(d)(1)*  *  *  If  a  response  in 
opposition  to  a  confidentiality  request  is 
filed,  the  party  requesting 
confidentiality  may  file  a  reply. 


(g) 


Materials  will  be  accorded 


confidential  treatment,  as  provided  in 
§  0.459(g)  and  §0.461,  until  the 
Commission  acts  on  any  timely 
applications  for  review  of  an  order 
denying  a  request  for  confidentiality, 
and  until  a  court  acts  on  any  timely 
motion  for  stay  of  such  an  order  denjring 
confidential  treatment. 
***** 

(i)  Third  party  owners  of  materials 
submitted  to  the  Commission  by  another 
party  may  participate  in  the  proceeding 
resolving  the  confidentiality  of  the 
materials. 

4.  Section  0.461  is  amended  by 
revising  paragraph  (i)  to  read  as  follows: 

f  0.461    Requests  for  Inspection  of 
materials  not  routinely  available  for  public 
Inspection. 


(i)(l)  If  a  request  for  inspection  of 
records  submitted  to  the  Commission  in 
confidence  imder  §  0.457(d)  or  §  0.459  is 
granted,  an  application  for  review  of  the 
action  may  be  filed  by  the  person  who 
submitted  the  records  to  the 
Commission  or  by  a  third  party  owner 
of  the  records.  The  application  for 
review  and  the  envelope  containing  it  (if 
any)  shall  be  captioned  "Review  of 
Freedom  of  Information  Action."  The 
application  for  review  shall  be  filed 
within  10  working  days  after  the  date  of 
the  written  ruling,  shall  be  deUvered  or 
mailed  to  the  General  Coimsel,  and  shall 
be  served  on  the  person  who  filed  the 
request  for  inspection  of  records.  The 
first  day  to  be  counted  in  computing  the 
time  period  for  filing  the  application  for 
review  is  the  day  after  the  date  of  the 
written  ruling.  If  an  application  for 
review  is  not  filed  within  this  period, 
the  records  will  be  produced  for 
inspection.  The  person  who  filed  the 
request  for  inspection  of  records  may 
respond  to  the  application  for  review 
within  10  working  days  after  it  is  filed. 

(2)  If  the  request  for  inspection  of 
records  submitted  to  the  Commission  in 
confidence  under  §  0.457(d)  or  §  0.459  is 
partially  granted  and  partially  denied, 
the  person  who  submitted  the  records  to 
the  Commission,  a  third  party  owner  of 
the  records  and  the  person  who  filed  the 
request  for  inspection  of  those  records 
may  file  an  application  for  review 
within  the  10  working  days  after  the 
date  of  the  written  ruling.  The 
application  for  review  and  the  envelope 
containing  it  (if  any)  shall  be  captioned 
"REVIEW  OF  FREEDOM  OF 
INFORMATION  ACTION."  The 
application  for  review  shall  be  delivered 
or  mailed  to  the  General  Coimsel.  If 
either  person  files  an  application  for 
review,  it  shall  be  served  upon  the  other 
person. 

(3)  If  an  application  for  review  is 
denied,  the  person  filing  the  application 
for  review  will  be  notified  in  writing 
and  advised  of  their  rights. 

(4)  If  an  application  for  review  filed 
by  the  person  who  submitted  the 
records  to  the  Commission  or  who  owns 
the  records  is  denied,  or  if  the  records 
are  made  available  on  review  which 
were  not  initially  made  available,  the 
person  who  submitted  the  records  to  the 
Commission  or  who  owns  the  records 
will  be  afforded  10  working  days  fi'om 
the  date  of  the  written  ruling  in  which 
to  move  for  a  judicial  stay  of  the 
Commission's  action.  The  first  day  to  be 
counted  in  computing  the  time  period 
for  seeking  a  judicial  stay  is  the  day 
after  the  date  of  the  written  ruling.  If  a 
motion  for  stay  is  not  made  within  this 


period,  the  record  will  be  produced  for 
inspection. 

***** 

(FR  Doc.  99-26520  Filed  10-8-99:  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[CC  Doclcet  98-170;  FCC  99-72] 

Truth-In-Billing  and  Billing  Format 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  establishment  of 

effective  date. 

SUMMARY:  This  document  establishes  the 
effective  and  compliance  dates  of  the 
Commission's  rules  published  June  25. 
1999  concerning  Truth-in-Billing.  The 
rules  are  intended  to  ensure  that 
consumers  are  provided  with  basic 
information  they  need  to  make  informed 
choices  among  telecommunications 
services  and  providers,  to  protect 
themselves  against  inaccurate  and 
unfair  billing  practices,  and  to  enhance 
their  ability  to  detect  cramming  and 

slamming 

DATES:  Sections  64.2000  and  64.2001 
become  effective  November  12, 1999. 
However,  compliance  with 
§64.2001(a)(2)'s  requirement  that 
carriers  highlight  new  service  providers, 
and  §  64.2001(c),  which  requires  that 
carriers  identify  deniable  and 
nondeniable  charges,  is  required  by 
April  1,2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  A.  Konuch,  Enforcement 
Division,  Common  Carrier  Bureau  (202) 
418-0960. 

SUPPLEMENTARY  INFORMATION:  On  April 
15, 1999,  the  Commission  adopted  an 
order  establishing  billing  principles  to 
ensure  that  consumers  are  provided 
with  basic  information  they  need  to 
make  informed  choices  among 
telecommunications  services  and 
providers,  to  protect  themselves  against 
inaccurate  and  unfair  billing  practices, 
and  to  enhance  their  ability  to  detect 
cramming  and  slamming.  A  summary  of 
this  order  was  published  in  the  Federal 
Register.  See  64  FR  34488,  June  25, 
1999.  Because  §§64.2000  and  64.2001 
impose  new  information  collection 
requirements,  they  could  not  become 
effective  until  approved  by  the  Office  of 
Management  and  Budget  (0MB).  On 
September  24, 1999,  0MB  approved  the 
information  collections  contained  in  the 
rules.  During  this  review,  OMB  raised 
concerns  that  certain  requirements  of 
the  Order  could  impair  the  efforts  of 
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some  telecommunications  carriers  and 
providers,  particularly  small  and 
mediiun-sized  carriers,  to  ensure  that 
their  systems  are  Y2K  compliant.  The 
Commission  recognized  that  ensuring 
that  telecommunications-related 
computer  systems  are  Y2K  compliant  is 
an  important  public  concern. 
Accordingly,  in  light  of  the  concerns 
raised  by  OMB,  the  Commission  has 
agreed  to  delay,  until  April  1,  2000,  the 
compliance  date  for  rule  64.2001(a)(2)'s 
requirement  that  carriers  highlight  new 
service  providers,  and  rule  64.2001(c), 
which  requires  that  carriers  identify 
deniable  and  nondeniable  charges. 
Compliance  with  other  principles  and 
guidelines  adopted  in  the  Order, 
including  rule  64.2001(a)(2)'s 
requirement  that  carriers  separate 
charges  on  bills  by  service  provider,  is 
required  November  12, 1999. 

List  of  Subjects  in  47  CFR  Part  64 

Commimications  common  carriers, 
Consiuner  protection, 
Teleconmnmications. 

Federal  Communications  Ck>minission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  99-26311  Filed  10-8-99;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[CC  Doekst  No.  97-213;  FCC  99-229] 

Imptomentatlon  Of  the 
Communicatiora  Assistance  for  Law 
Enforcement  Act 

agency:  Federal  Communications 

Commission. 

ACTION:  Policy  statement. 

summary:  This  dociunent  examines  the 
definition  of  "telecommunications 
carrier"  set  forth  in  section  102  of  the 
Commimications  Assistance  to  Law 
Enforcement  Act  (GALEA),  which 
determines  which  entities  and  services 
are  subject  to  the  assistance  capability 
and  other  requirements  of  GALEA,  and 
discusses  how  the  definition  applies  to 
various  types  of  service  providers.  It 
also  provides  guidance  regarding  the 
factors  the  Commission  will  consider  in 
making  determinations  under  section 
109  of  GALEA  as  to  whether  compliance 
with  GALEA'S  assistance  capability 
requirements  is  "reasonably  achievable" 
for  particular  carriers,  and  the  showings 
to  be  made  by  entities  filing  petitions 
imder  section  109. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Wasilewski,  202-418-1310. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Second 
Report  and  Order  (Second  R&O)  in  CC 
Docket  No.  97-213,  FCC  99-229, 
adopted  August  26, 1999,  and  released 
August  31, 1999.  The  complete  text  of 
the  Second  R&O  is  available  on  the 
Commission's  Internet  site,  at 
www.fcc.gov.  It  is  also  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center,  Courtyard  Level, 
445  12th  Street,  S.W.,  Washington.  DC. 
and  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services. 
Inc.,  CY-B400, 445  12th  Street  S.W.. 
Washington,  DC. 

Synopsis  of  the  Report  and  Order 

1.  The  Commission  adopts  a  Second 
Report  and  Order  (Second  R&O)  in  CC 
Docket  No.  97-213,  regarding 
implementation  of  sections  102  and  109 
of  the  Communications  Assistance  for 
Law  Enforcement  Act,  Public  Law  103- 
414, 108  Stat.  4279  (1994)  (GALEA). 
Although  the  Notice  of  Proposed  Rule 
Making  (NPRM)  in  this  proceeding 
(which  can  be  found  at  62  FR  63302, 
Nov.  11, 1997)  proposed  certain  rules, 
the  Second  R&O  does  not  adopt  rules 
regarding  sections  102  and  109. 

2.  Section  102  Issues:  GALEA  does 
not  modify  the  existing  surveillance 
laws.  Instead,  it  requires 
teleconununications  carriers  to  ensure 
that  their  facilities  are  capable  of 
providing  the  surveillance  law 
enforcement  is  authorized  to  conduct. 
The  language  and  legislative  history  of 
GALEA  provide  sufficient  guidance  as 
to  what  the  term  "telecommimications 
carrier"  means,  such  that  it  can  be 
applied  to  particular  carriers,  their 
offerings  and  facilities. 

3.  Stibsections  102(8)(A)  and  (B) 
identify  what  entities  are  subject  to 
GALEA:  essentially,  common  carriers 
offering  telecommunications  services  for 
sale  to  the  public.  Section  103(d) 
clarifies  that  the  assistance  capability 
requirements  apply  to  "equipment, 
facilities,  or  services  that  provide  a 
customer  or  subscriber  with  the  ability 
to  originate,  terminate,  or  direct 
communications.  *  *  *"  The  Hoiise 
Report  provides  further  clarification  in 
terms  of  the  functions  of  covered 
services,  stating:  "Thus,  a  carrier 
providing  a  customer  with  a  service  or 
facility  that  allows  the  customer  to 
obtain  access  to  a  publicly  switched 
network  is  responsible  for  complying 
with  the  capability  requirements"  (H.R. 
Rep.  No.  103-627(1),  at  26  (1994).)  The 
House  Report  also  describes  GALEA'S 
focus  in  terms  of  law  enforcement 
agencies'  traditional  surveillance 


reqxiirements:  "The  only  entities 
required  to  comply  with  the  [assistance 
capability]  requirements  are 
telecommunications  common  carriers, 
the  components  of  the  public  switched 
network  where  law  enforcement 
agencies  have  served  most  of  their 
surveillance  orders."  [Id.,  at  21.) 
Further,  the  legislative  history  contains 
examples  of  the  types  of  service 
providers  subject  to  GALEA:  "The 
definition  of  'telecommunications 
carrier'  includes  such  service  providers 
as  local  exchange  carriers, 
interexchange  carriers,  competitive 
access  providers  (GAPs),  ceUular 
carriers,  providers  of  personal 
communications  services  (PCS), 
satellite-based  service  providers,  cable 
operators,  and  electric  and  other 
utilities  that  provide 
teleconmnmications  services  for  hire  to 
the  public,  and  any  other  wireline  or 
wireless  service  for  hire  to  the  public." 
(140  Cong.  Rec.  H-10779  (daily  ed. 
October  7, 1994)  (statement  of  Rep. 
Hyde).) 

4.  The  legislative  history  of  GALEA 
makes  clear  that  the  requirements  of 
GALEA  do  not  necessarily  apply  to  all 
offerings  of  a  carrier.  The  House  Report 
states:  "[Cjarriers  are  required  to  comply 
only  with  respect  to  services  or  facilities 
that  provide  a  customer  or  subscriber 
with  the  ability  to  originate,  terminate 
or  direct  communications."  (H.R.  Rep. 
No.  103-827(1),  at  21.)  Thus,  an  entity 

is  a  telecommunications  carrier  subject 
to  GALEA  to  the  extent  it  offers,  and 
with  respect  to.  such  services. 

5.  GALEA  also  makes  clear  that  its 
requirements  do  not  apply  to  certain 
entities  and  services.  Subsection 
102(8){C).of  the  definition  specifically 
excludes  information  services,  and  the 
legislative  history  makes  clear  that 
GALEA  does  not  apply  to  private 
network  services: 

[TJelecommunications  services  that 
support  the  transport  or  switching  of 
communications  for  private  networks  or  for 
the  sole  purpose  of  interconnecting 
telecommunications  carriers  *  *  •  need  not 
meet  any  wiretap  standards.  PBXs  are 
excluded.  So  are  automated  teller  machine 
(ATM)  networks  and  other  closed  networks. 
Also  excluded  from  coverage  are  all 
information  services,  such  as  Internet  service 
providers  or  services  such  as  Prodigy  and 
America-On-Line. 

All  of  these  private  network  systems  or 
information  services  can  be  wiretapped 
pursuant  to  court  order,  and  their  owners 
must  cooperate  when  presented  with  a 
wiretap  order,  but  these  services  and  systems 
do  not  have  to  be  designed  so  as  to  comply 
with  the  capability  requirements. 

6.  GALEA'S  definitions  of 
"telecommunications  carrier"  and 
"information  services"  were  not 
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modified  by  the  1996  Act,  and  the 
GALEA  definitions  therefore  remain  in 
force  for  purposes  of  GALEA.  The 
pertinent  sections  of  GALEA  are  not  part 
of  the  Communications  Act.  Further,  the 
1996  Act  expressly  provides  that  it  did 
not  alter  existing  law  by  implication, 
and  in  the  1996  Act  Gongress  did  not 
repeal  or  even  address  the  GALEA 
definitions.  Although  in  virtually  all 
cases  the  definitions  of  the  two  Acts 
will  produce  the  same  results,  as  a 
matter  of  law  the  entities  and  services 
subject  to  GALEA  must  be  based  on  the 
GALEA  definition,  independently  of 
their  classification  for  the  separate 
purposes  of  the  Gommunications  Act. 

7.  Common  Carriers  and  Utilities.  All 
entities  previously  classified  as 
"conunon  carriers"  are  considered 
telecommunications  carriers  for  the 
purposes  of  GALEA,  as  are  cable 
operators  and  electric  and  other  utilities 
to  the  extent  they  offer 
telecommunications  services  for  hire  to 
the  public.  Such  entities  offer  services 
(some  subject  to  GALEA,  some  not)  that 
use  copper-wire,  cable,  fiber-optic,  and 
wireless  facilities  to  provide  traditional 
telephone  service,  data  service,  Internet 
access,  cable  television,  and  other 
services.  The  Act's  legislative  history 
identifies  such  entities  as  subject  to 
GALEA  to  the  extent  that  their  service 
offerings  satisfy  GALEA'S  description  of 
covered  services.  Entities  are  not  subject 
to  GALEA,  however,  with  respect  to 
services  and  facilities  leased  for  private 
networks,  puursuant  to  the  statute.  In 
addition,  cable  television  is  an  example 
of  a  service  not  covered  by  GALEA 
because  it  is  not  a 

"telecommunications"  service,  even  if 
delivered  via  the  same  transmission 
facility  as  other,  covered  services. 

8.  It  is  unnecessary  to  adopt  the  FBI's 
recoDimendation  not  to  use  the  adverb 
"indiscriminately"  in  clarifying  the 
definition  of  telecommunications 
carrier.  The  FBI  is  concerned  that  the 
inclusion  of  this  term  may  allow 
companies  that  hold  themselves  out  to 
serve  only  particiilar  groups  to 
undermine  GALEA,  intentionally  or 
inadvertently,  by  creating  a  loophole 
that  would  permit  criminals  to  use 
telecommunications  providers  that  do 
not  indiscriminately  ofi^er  their  services 
to  the  public.  However,  the  courts  have 
long  held  that  a  common  carrier  is  one 
that  holds  itself  out  to  serve  the  public 
indiscriminately.  This  does  not  amount 
to  a  threshold  test  that  a  service 
provider  is  a  common  carrier  only  if  it 
serves  all  who  seek  service.  Instead,  it 
is  simply  a  restatement  of  the 
proposition  that  common  carriage  status 
involves  offering  one's  services  to  the 
general  public. 


9.  Commercial  Mobile  Radio  Services 
(CMRS).  GMRS  providers  are  considered 
telecommunications  carriers  for  the 
purposes  of  GALEA.  This  result  is 
required  by  section  102(8)(B)(i)  of 
GALEA,  which  states  that  the  definition 
of  "telecommunications  carrier" 
includes  "a  person  or  entity  engaged  in 
providing  commercial  mobile  service  (as 
defined  in  section  332(d)  of  [the 
Gommunications  Act])."  Section  332(d) 
in  tiun  defines  the  term  "commercial 
mobile  service"  as  "any  mobile  service 
*  *  *  that  is  provided  for  profit  and 
makes  interconnected  service  available 
(A)  to  the  public  or  (B)  to  such  classes 
of  eligible  users  as  to  be  effectively 
available  to  a  substantial  portion  of  the 
public.  *  *  *" 

10.  Gertain  commenters  claim  that 
some  entities  normally  classified  as 
GMRS  should  not  be  considered  subject 
to  GALEA  because  they  do  not  meet 
GALEA'S  definition  of 
teleconunxmications  carrier  or  are  not 
technologically  capable  of  GALEA 
compliance.  Examples  cited  include 
providers  serving  niche  business 
markets  with  limited  interconnect 
capability,  such  as  Industrial/Business 
Radio  Services  licensees  offering  for- 
profit  interconnected  service,  local 
interconnected  Specialized  Mobile 
Radio  (SMR)  providers,  and  for-profit 
commercial  intercoimected  220  MHz 
service  licensees.  To  the  extent  these 
services  consist  of  interconnected 
service  offered  to  the  public,  however, 
they  meet  the  definition  of  GMRS  set 
forth  in  section  332(d)  and  the  entities 
offering  them  therefore  must  be 
considered  teleconmnmications  carriers 
subject  to  GALEA. 

11.  To  the  extent  "traditional"  SMR 
service  offers  interconnection,  it  meets 

"  the  definition  of  GMRS  and  thus  is 
subject  to  GALEA,  but  otherwise  not. 
Siniilarly,  push-to-talk  "dispatch" 
service  is  subject  to  GALEA  to  the  extent 
it  is  ofiiered  in  conjimction  with 
interconnected  service,  because  in  such 
case  it  is  a  switched  service  functionally 
equivalent  to  a  combination  of  speed 
dialing  and  conference  calling,  but 
otherwise  not.  Thus,  in  any  given  case, 
the  services  an  entity  offers  would 
determine  its  GALEA  responsibilities. 

12.  The  Gommission  recognizes  that 
in  certain  cases  compliance  with  the 
GALEA  assistance  capability 
requirements  may  be  economically 
burdensome,  or  even  impossible.  In 
these  cases,  providers  are  allowed  to 
seek  extensions  imder  section  107(c)  of 
GALEA,  or  may  seek  relief  imder  section 
109.  The  Gommission  is  also  prepared 
to  reexamine  this  issue  once  it  has 
gained  some  experience  in  applying 
section  109.  Exempting  entire  classes  of 


GMRS  services  is  not  warranted, 
however,  absent  a  more  complete  record 
on  the  resultant  impact  on  operators  and 
on  GALEA  objectives. 

13.  Private  Mobile  Radio  Services 
(PMRS).  PMRS  operators  are  not 
telecommunications  carriers  subject  to 
GALEA  when  they  offer  PMRS  services, 
but  the  determination  of  whether  a 
particular  mobile  service  offering  is 
private  or  common  carrier  depends  on 
the  nature  of  the  service  and  to  whom 
it  is  offered.  Although  private  6md 
common  carrier  services  are  by 
definition  mutually  exclusive,  see  47 
U.S.G.  332(d)(3).  a  given  carrier  may 
offer  both.  Where  a  PMRS  operator  uses 
its  facilities  to  offer  interconnected 
service  for  profit  to  the  public,  or  a 
substantial  portion  of  the  public,  that 
service  qualifies  as  GMRS,  and  thus  is 
subject  to  GALEA. 

14.  Resellers.  Resellers,  as 
telecommunications  carriers  under  the 
terms  of  section  102,  are  generally 
subject  to  GALEA.  However,  resellers' 
responsibility  imder  GALEA  is  limited 
to  their  own  facilities,  and  they  will 
therefore  not  be  held  responsible  for  the 
GALEA  compliance  rpsponsibilities  of 
the  carrier  whose  services  they  are 
reselling  with  respect  to  the  latter's 
underlying  facilities.  Further,  because 
their  offerings  are  limited  to  essentially 
private  networks,  most  PBX  providers 
and  many  aggregators  would  fall  outside 
the  scope  of  GALEA. 

15.  Pay  Telephone  Providers.  Pay 
telephone  providers  are  excluded  from 
the  GALEA  definition  of 
telecommunications  carrier.  The  GALEA 
legislative  history  states  that  "[tjhe  only 
entities  required  to  comply  with  the 
functional  requirements  are 
telecommunications  common  carriers, 
the  components  of  the  public  switched 
network  where  law  enforcement 
agencies  have  always  served  most  of 
their  svuveillance  orders."  (H.R.  Rep. 
No.  103-827(1).  at  21.)  Moreover,  pay 
telephone  providers  do  not  have  the 
information  and  the  means  to  effectuate 
lawful  electronic  sinveillance,  which  is 
maintained  by  the  carriers  who  provide 
switched  telephone  services  to  pay 
telephone  providers. 

16.  Information  Services  (IS)  and 
Calling  Features.  Where  facilities  are 
used  solely  to  provide  an  information 
service,  whether  offered  by  an 
exclusively-IS  provider  or  by  a  common 
carrier  that  has  established  a  dedicated 
IS  system  apart  from  its 
teleconmnmications  system,  sudi 
facilities  are  not  subject  to  GALEA. 
Where  facilities  are  used  to  provide  both 
telecommunications  and  information 
services,  however,  such  joint-use 
facilities  are  subject  to  GALEA  in  order 
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to  ensure  the  ability  to  surveil  the 
telecommunications  services. 
(Moreover.  GALEA  is  technology 
neutral,  and  a  carrier's  choice  of 
technology  when  offering  common 
carrier  services  thus  does  not  change  its 
obligations  under  GALEA.)  For  example, 
digital  subscriber  line  (DSL)  services  are 
generally  offered  as  tariffed 
telecommunications  services,  and 
therefore  subject  to  GALEA,  even 
though  the  DSL  offering  often  would  be 
used  in  the  provision  of  information 
services.  On  the  other  hand,  where  an 
entity  uses  its  own  wireless  or  satellite 
facilities  to  distribute  an  information 
service  only,  the  mere  use  of 
transmission  facilities  would  not  make 
the  ofiiering  subject  to  GALEA  as  a 
telecommunications  service. 

17.  Galling  features  such  as  call 
forwarding  (and  the  corresponding 
voice  mail  feature,  call  redirection),  call 
waiting,  three-way  (i.e.,  conference) 
calling,  and  speed  dialing  are 
considered  to  be  so  closely  related  to 
basic  service  that  they  are  treated  as 
adjimcts  to  it.  See  North  American 
Telecommunications  Ass'n,  101  FGG  2d 
349  (1985),  recon.  denied,  3  FGG  Red 
4385  (1988).  They  are  also  like 
traditional  pen  registers  and  traps  and 
traces  in  that  they  relate  to  the  set-up  or 
routing  of  telecommunications,  rather 
than  its  content.  Moreover,  the 
legislative  history  of  GALEA  explicitly 
states  that  they  are  covered  services. 
Accordingly,  these  specific  calling 
featiUBs  will  be  considered  covered  by 
GALEA,  whether  offered  over  wireline 
or  wireless  facilities. 

18.  Other  Issues.  It  is  not  necessary  at 
this  time  either  to  identify  by  rule 
additional  classes  of  entities  within 
GALEA'S  definition  of 
telecommunications  carrier,  pursuant  to 
section  102(8)(B)(ii),  or  to  exempt  in  the 
Gommission's  rules  any  classes 
piirsuant  to  section  102(8)(G)(u). 
Moreover,  codification  in  the 
Gommission's  rules  of  a  list  of  examples 
would  nm  the  risk  of  being  considered 
definitive  rather  than  merely 
illustrative,  and  such  a  list  is  therefore 
not  adopted. 

19.  Section  109  Issues:  Section 
109(b)(1)  of  GALEA  provides  that  any 
interested  person  may  petition  the 
Gommission  for  a  determination 
regarding  whether  compliance  with  the 
assistance  capability  requirements  of 
section  103  of  GALEA  is  "reasonably 
achievable"  with  respect  to  any 
equipment,  facility,  or  service  installed 
or  deployed  after  January  1, 1995. 
Section  109(b)  provides  that,  in  making 
determinations  as  to  reasonable 
achievability,  "the  Gommission  shall 
determine  whether  compliance  would 


impose  significant  difficulty  or  expense 
on  the  carrier  or  on  the  users  of  the 
carrier's  system  and  shall  consider  the 
following  factors": 

A.  The  effect  on  public  safety  and 
national  security; 

B.  The  effect  on  rates  for  basic 
residential  telephone  service; 

G.  The  need  to  protect  the  privacy  and 
security  of  communications  not 
authorized  to  be  intercepted; 

D.  The  need  to  achieve  the  capability 
assistance  requirements  of  section  103 
by  cost-effective  methods; 

E.  The  effect  on  the  nature  and  cost 
of  the  equipment,  facility,  or  service  at 
issue; 

F.  The  effect  on  the  operation  of  the 
equipment,  facility,  or  service  at  issue; 

G.  The  policy  of  the  United  States  to 
encourage  the  provision  of  new 
technologies  and  services  to  the  public; 

H.  The  financial  resoiuces  of  tne 
telecommunications  carrier; 

I.  The  effect  oh  competition  in  the 
provision  of  telecommunications 
services; 

J.  The  extent  to  which  the  design  and 
development  of  the  equipment,  facility, 
or  service  was  initiated  before  January  1, 
1995; 

K.  Such  other  factors  as  the 
Gommission  determines  are  appropriate. 

20.  Some  commenters  suggested  that 
certain  of  these  factors  should  be 
accorded  special  significance,  while 
others  suggested  that  additional  factors 
should  be  considered.  It  would  be 
premature  at  this  point  to  assign  special 
weight  to  any  one  factor  genei^ly,  or  to 
adopt  additional  factors.  Legislative 
history  indicates  that  GALEA  "seeks  to 
balance  three  key  policies:  (1)  to 
preserve  a  narrowly  focused  capability 
for  law  enforcement  agencies  to  carry 
out  properly  authorized  intercepts;  (2) 
to  protect  privacy  in  the  face  of 
increasingly  powerful  and  personally 
revealing  technologies;  and  (3)  to  avoid 
impeding  the  development  of  new 
commimications  services  and 
technologies."  (H.R.  Rep.  No.  103- 
827(1),  at  13.)  In  light  of  the  overall 
purpose  of  GALEA  to  preserve  law 
enforcement's  ability  to  conduct 
surveillance,  the  Gommission  must  in 
all  cases  consider  public  safety  and, 
where  applicable,  national  security,  in 
its  analysis  of  section  109  petitions.  At 
the  same  time,  given  the  importance 
Gongress  has  placed  on  the  privacy  and 
security  of  commimications  that  are  not 
the  targets  of  coiut-ordered  surveillance, 
and  the  need  to  ensiire  that  the 
development  of  new  technologies  and 
services  is  not  impeded,  those  factors 
involving  privacy  and  innovation  are 
also  likely  to  be  important  in  many 
cases.  However,  the  technological 


diversity  of  carrier  networks,  as  well  as 
other  carrier  characteristics,  will,  as  a 
matter  of  course,  mean  that  certain 
factors  will  be  more  important  to  the 
argiunents  of  certain  carriers  than 
others,  and  that  not  all  of  the  factors 
enumerated  in  section  109  may  be 
relevant  to  the  analysis  of  a  given 
reasonable  achievability  petition. 
21.  A  central  concern  to  many 
conunenters  is  the  issue  of  how  the 
Gommission  will  approach  the  cost  of 
GALEA  compliance  when  evaluating 
section  109  petitions.  As  a  general 
principle,  in  making  judgments  imder 
section  109.  the  Gommission  will  look 
only  to  the  additional  cost  incurred  in 
making  equipment  and  facilities  GALEA 
compliant.  In  many  instances  carriers 
will  become  GALEA  compliant  in  the 
course  of  general  network  upgrades,  and 
will  recover  any  additional  cost  of 
GALEA  compliance  through  their 
normal  charges.  (If,  in  particular,  law 
enforcement  and  industry  reach 
agreements  regarding  switch 
prioritization  that  enable  the 
Gommission  to  grant  extensions  of  time 
under  section  107(c)  allowing  carriers  to 
make  certain  equipment  GALEA 
compliant  as  psit  of  the  normal  upgrade 
cycle,  with  resiilting  low  compliance 
costs,  the  Gommission  would  expect 
such  compliance  generally  to  be 
reasonably  achievable.  On  the  other 
hand,  there  may  be  cases  in  which  law 
enforcement  opposes  any  extension  of 
time  for  making  particular  equipment 
GALEA  compliant,  resulting  in 
substantial  additional  costs  to  a  carrier. 
In  those  cases,  compliance  could  be 
considered  not  to  be  reasonably 
achievable.)  The  Gommission  expects 
that  GALEA  solutions  that  would 
require  a  carrier  to  change  vendors  in 
order  to  piuchase  costly  new  switching 
equipment,  or  to  replace  costly  existing 
facilities,  would  generally  not  be 
deemed  reasonably  achievable.  Any 
petitioner  who  argues  that  it  is  imable 
to  comply  with  GALEA  for  reasons  of 
cost  must  present  quantitative  cost 
information  that  is  as  detailed,  acciuate 
and  complete  as  possible,  which  the 
Gommission  will  analyze  along  with 
any  technological  problems  related  to 
the  nature  of  the  equipment,  facility,  or 
service  at  issue.  Large  carriers  with 
multiple  switch  types  in  networks  that 
cover  large  or  diverse  areas  may  present 
data  on  a  per-switch  basis,  in  order  to 
identify  compliance  problems  specific 
to  particidar  segments  of  the  carrier's 
network. 

22.  In  order  to  distinguish  the 
additional  costs  of  CAL^A  compliance 
from  the  costs  of  general  network 
upgrades,  costs  will  be  considered 
related  to  GALEA  compliance  only  if 
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carriers  can  show  that  they  would  not 
have  been  incurred  but  for  the 
implementation  of  GALEA.  For 
instance,  costs  inciured  as  an  incidental 
consequence  of  GALEA  compliance  are 
not  directly  related  to  GALEA 
compliance  and  should  be  excluded 
from  the  carrier's  showing.  Finally, 
general  overhead  costs  cannot  be 
allocated  to  GALEA  compliance,  only 
additional  overheads  incremental  to  and 
resulting  from  GALEA  compliance. 

23.  Garrier  size  and  geographic 
location  may  be  significant 
considerations  under  section  109. 
However,  if  law  enforcement  and  the 
telecommunications  industry  agree  on  a 
flexible  GALEA  deployment  schedule 
that  results  in  an  extension  of  the 
current  compliance  deadline  for 
equipment  and  facilities  in  areas  that 
are  not  high  priorities  for  law 
enforcement,  it  is  not  likely  that  many 
small  rural  carriers  will  need  relief 
under  section  109. 

24.  Implementation  of  section  109 
should  seek  to  minimize  any  adverse 
effects  of  GALEA  compliance  on  quality 
of  service  and  subscriber  rates.  This 
approach  is  consistent  with  the  mandate 
to  the  Commission  in  section  109(b)(1) 
to  determine  "whether  compliance 
would  impose  significant  difficulty  or 
expense  on  the  carrier  or  the  users  of  the 
carrier's  systems  . . . ."  Moreover,  the 
same  section  directs  the  Gommission  to 
consider  the  effect  of  compliance  on 
rates  for  "basic  residential  telephone 
service,"  reflecting  a  special 
Congressional  concern  about  rate 
impacts  for  that  service.  (In  addition, 
under  section  107(b).  one  of  the  factors 
that  the  Gommission  is  to  consider  in 
establishing  technical  requirements  or 
standards  is  minimizing  the  cost  of 
compliance  on  residential  ratepayers.) 
However,  the  arguments  in  this  record 
that  GALEA  compliance  will  increase 
rates,  affect  quality  of  service,  make 
particular  technologies  and  services 
improfitable,  prevent  the  introduction  of 
services  to  the  market,  or  price  services 
out  of  the  reach  of  certain  groups  of 
customers,  are  at  this  point  inherently 
speculative.  7\ny  such  arguments  made 
in  individual  petitions  under  section 
109  will  be  given  substantial  weight 
only  to  the  extent  they  are  made  with 
particularity  and  are  grounded  on 
specific  quantitative  data. 

25.  The  Gommission  may  consider  the 
financial  resources  of  individual 
telecommimications  carriers  imder 
section  109(b)(1)(H),  and  industrywide 
competitive  pressures  imder  section 
109(b)(l)(I),  in  evaluating  section  109 
petitions.  Requests  for  relief  based  on 
such  factors  must  be  supported  by 
carrier-  or  industry-specific  facts. 


including  quantitative  data.  Special 
consideration  for  a  new  market  entrant 
would  not  necessarily  be  tantamount  to 
an  unfair  subsidy. 

26.  Any  petitioner  who  seeks  relief 
under  section  109  on  the  basis  of  the 
delay  in  the  adoption  of  assistance 
capability  standards  must  present 
carrier-  or  equipment-specific  facts 
demonstrating  that  such  delay  actually 
has  made  GALEA  compliance  infeasible. 
Claims  alleging  a  lack  of  GALEA- 
compliant  software  and  hardware  on  the 
market  will  be  taken  into  consideration 
in  the  evaluation  of  section  109 
petitions,  but  only  if  raised  with 
sufficient  specificity  and  supported 
with  a  particularized  showing.  Law 
enforcement  need  not  demonstrate  that 
equipment  or  facilities  have  been  used 
for  criminal  activity  in  cases  where 
reasonable  achievability  petitions  are 
filed  before  GALEA-compliant  hardware 
or  software  is  available.  With  respect  to 
the  FBI's  delay  in  issuing  capacity 
requirements,  there  has  now  been  ample 
time  for  industry  to  evaluate  these 
requirements,  and  the  Commission  does 
not  expect  to  grant  section  109  petitions 
on  the  basis  of  the  timing  of  the 
issuance  of  the  requirements. 

27.  Piusuant  to  section  109(b)(l)(J), 
the  extent  to  which  the  design  and 
development  of  equipment  was  initiated 
before  January  1. 1995,  will  be 
considered  to  the  extent  appropriate  in 
the  Commission's  examination  of 
section  109  petitions.  In  commenting  on 
section  109(b)(l)(J),  certain  parties  argue 
as  well  that  the  definition  of  "installed 
or  deployed"  adopted  by  the  FBI  as  part 
of  its  cost  recovery  rules  is  excessively 
narrow  in  restricting  its  application  to 
equipment,  facilities,  and  services 
"operable  and  available  for  use"  by  a 
carrier's  customers  by  January  1, 1995. 
(The  FBI's  final  cost  recovery  rules  are 
set  forth  at  28  CFR  100.9-100.21.  The 
FBI's  definition  in  its  rules  of  "installed 
or  deployed"  is  found  at  28  CFR 
100.10.)  Under  section  109(e)  of  GALEA, 
the  Attorney  General  is  vesteid  with  the 
responsibility  for  establishing  cost 
control  regulations  governing  the 
Federal  Government's  payment  of  costs 
associated  with  bringing  equipment 
installed  or  deployed  on  or  before 
January  1, 1995,  into  compliance  with 
GALEA.  The  Commission  is  assigned  . 
only  a  consultatory  role  with  respect  to 
such  cost  control  regulations.  47  U.S.C. 
1008(e)(2). 

Thus,  it  is  not  within  the 
Commission's  authority  to  adopt  rules 
defining  ''installed  or  deployed." 

28.  Equipment  manufacturers  and 
their  associations  are  interested  parties 
to  this  proceeding,  and  therefore  will  be 
allowed  to  file  section  109  petitions. 


The  filing  of  a  section  109  petition  will 
not  automatically  toll  the  GALEA 
compliance  deadline;  such  tolling 
would  be  tantamount  to  an  automatic 
extension  of  the  deadline,  which  may 
not  be  appropriate  in  all  cases. 

29.  In  light  of  industry's  significant 
role  in  developing  the  assistance 
capability  standards  of  GALEA,  section 
109  is  to  be  reserved  for  the  examination 
of  specific  carrier  compliance  problems, 
and  is  not  to  be  used  as  a  vehicle  for 
rearguing  the  standards  that  have  been 
established  for  compliance  with  section 
103. 

30.  Some  carriers  may  file  petitions 
under  section  107(c)  for  extensions  of 
time  to  comply  with  GALEA,  which  the 
Commission  may  grant  if  it  "determines 
that  compliance  with  the  assistance 
capability  requirements  under  section 
103  is  not  reasonably  achievable 
through  application  of  technology 
available  within  the  compliance 
period."  To  the  extent  the  Commission 
finds  it  appropriate  to  grant  extensions 
of  time  under  section  107(c),  it  may  be 
necessary  to  provide  relief  imder  section 
109  only  in  imusual  cases. 

31.  Procedural  matters.  This  action  is 
taken  piusuant  to  sections  1,  2.  4(1), 
201(a),  229,  301,  303  and  332(c)  of  the 
Communications  Act  of  1934. 47  U.S.C. 
151,  152. 154(i).  201(a),  229,  301,  303. 
332(c)(1)(B). 

32.  Ordering  clauses.  Accordingly,  IT 
IS  ORDERED  that  the  Regulatory 
Flexibility  Analysis,  as  required  by 
Section  604  of  the  Regulatory  Flexibility 
Act  and  as  set  forth  below,  is  adopted. 

33.  It  is  Further  Ordered  that  the 
Commission's  Office  of  Public  Affairs, 
Reference  Operations  Division,  SHALL 
SEND  a  copy  of  this  SECOND  REPORT 
AND  ORDER,  including  the  Final 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

Final  Regulatory  Flexibility  Analjrsis 

34.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA).'  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
was  incorporated  in  the  Notice  of 
Proposed  Rulemaking  in  this 
proceeding.  2  The  Commission  sought 
written  public  comment  on  the 
proposals  in  the  NPRM,  including  the 
IRFA.  This  Final  Regulatory  Flexibility 
Analysis  (FRFA)  conforms  to  the  RFA.^ 


'  See  5  U.S.C.  603.  The  RFA,  5  U.S.C.  801  et  aeq.. 
has  been  amended  by  the  Contract  with  America 
Advancement  Act.  PuWic  Law  104-121. 110  Stat. 
847  (1996)  (CWAAA).  Title  H  of  the  CWAAA  is  the 
Small  Business  Regulator)'  Enforcement  Fairness 
Actof  1996(SBREFA). 

262  FR  63302.  Nov.  11, 1997.  13  FtX  Red  3149, 
3184-94  (1997)  (NPRM). 

3  See  5  U.S.C.  604. 
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35.  Need  for  and  Purpose  of  this 
Action.  In  the  Second  R&O,  the 
Cominission,  in  compliance  with  47 
U.S.C.  229,  promulgates  policies 
implementing  the  Communications 
Assistance  for  Law  Enforcement  Act.*  In 
enacting  GALEA,  Congress  sought  to 
"make  dear  a  telecommunications 
canier's  duty  to  cooperate  in  the 
interception  of  communications  for  law 
enforcement  purposes  *  *  *"  '  The 
Second  R&O  adcbesses  in  particular 
certain  issues  relevant  to  sections  102 
and  109  of  GALEA:  (1)  the  definition  of 
"telecommunications  carrier"  set  forth 
in  section  102,  which  determines  which 
entities  and  services  are  subject  to  the 
assistance  capability  and  other 
requirements  of  GALEA;  and  (2)  the 
factors  the  Commission  will  consider  in 
making  determinations  under  section 
109  of  the  Act  as  to  whether  compliance 
with  GALEA  is  reasonably  achievable 
for  particular  carriers. 

36.  The  policies  adopted  in  the 
Second  R&O  implement  Congress's  goal 
of  ensuring  that  telecommunications 
carriers  support  the  lawful  electronic 
surveillance  needs  of  law  enforcement 
agencies  as  telecommunications 
technologies  evolve.  These  policies 
promote  the  three  key  policies  Congress 
sought  to  balance  in  enacting  GALEA: 
"(1)  to  preserve  a  narrowly  focused 
capability  for  law  enforcement  agencies 
to  carry  out  properly  authorized 
intercepts;  (2)  to  protect  privacy  in  the 
face  of  increasin^y  powerful  and 
personally  revealing  technologies;  and 
(3)  to  avoid  impeding  the  development 
of  new  communications  services  and 
technologies."* 

37.  Summary  of  the  Issues  Raised  by 
Public  Comments  Made  in  Response  to 
the  IRFA.  In  the  NPRM,  the  Commission 
asked  for  comments  that  specifically 
addressed  issues  raised  in  the  IRFA.^ 
The  IRFA  focused  on  proposed 
reporting,  recordkeeping  and  other 
compliance  requirements  relating 
primarily  to  sections  105  and  107  of 
GALEA.  These  matters  lie  outside  the 
immediate  scope  of  the  Second  R&O, 
which  is  limited  to  clarifying  what 
entities,  services,  and  facilities  are 
subject  to  GALEA  (pursuant  to  section 
102)  and  examining  the  factors  the 
Commission  will  consider  when 
determining  if  compliance  with 
GALEA'S  assistance  capability 
requirements  is  reasonably  achievable 
(pursuant  to  section  109).  No  party  filed 


comments  directly  responding  to  the 
IRFA  that  addressed  issues  dealt  with  in 
the  Second  R&O.  Many  parties, 
however,  submitted  comments  on  the 
Commission's  proposals  affecting  small 
businesses  set  forth  in  the  NPRM.  These 
included  requests  that  we  exempt 
certain  categories  of 
telecommunications  carriers  from  the 
assistance  capability  requirements, 
based  on  their  limited  operations  or  the 
burden  of  implementing  the  facility 
changes  necessary  to  meet  the 
requirements,  and  that  in  considering 
whether  compliance  is  reasonably 
achievable,  we  attach  special 
significance  to  the  economic  impact  on 
"smaller  cairier{s]."  We  simunarize  our 
action  on  these  comments  below. 

38.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Actions  Taken  May  Apply.  The  RFA 
directs  agencies  to  provide  a  description 
of  and,  where  feasible,  an  estimate  of 
the  niunber  of  small  entities  that  may  be 
affected  by  the  action  taken.*  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jxuisdiction."  '  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "mall  business  concern" 
imder  the  Small  Business  Act.'"  A  small 
business  concern  is  one  that:  (1)  is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA)."  A  small 
organization  is  generally  "any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field."  "  Nationwide,  as 
of  1992,  there  were  approximately 
275,801  small  organizations."  And 
finally,  "small  governmental 
jurisdiction"  generally  means 
"govenmients  of  cities,  coimties,  towns, 
townships,  villages,  school  districts,  or 
special  districts,  with  a  population  of 


♦Public  Uw  103-414,  108  Stat.  4279  (1994) 
(codified  as  amended  in  sections  of  18  U.S.C.  and 
47  U.S.C). 

>  GALEA,  supra,  at  preamble. 

•H.R.  Rep.  103-827(1),  at  16  (1994). 

'NPRM  at  pars.  54-76. 


•5  U.S.C.  603(b)(3). 

95  U.S.C  601(6). 

>o  10  U.S.C.  601(3)  (incoq>orating  by  reference  the 
definition  of  "small  business  concern"  in  IS  U.S. 
632).  Pursuant  to  the  RFA,  the  statutory  definition 
of  a  small  business  applies  "unless  an  agency,  after 
consultation  with  the  Office  of  Advocacy  of  the 
Small  Business  Administration  and  after 
opportunity  for  public  comment,  establishes  one  or 
more  definitions  of  such  term  which  are 
appropriate  to  the  activities  of  the  agency  and 
publishes  such  definition(s)  in  the  Federal 
Register."  5  U.S.C.  601(3). 

"  Small  Business  Act,  IS  U.S.C.  632.  ■ 

>2  5  U.S.C.  601(4). 

"  1992  Economic  Census,  Bureau  of  the  Census, 
U.S.  Dept.  of  Commerce,  Table  6  (special  tabulation 
of  data  under  contract  to  Office  of  Advocacy  of  the 
U.S.  Small  Administration). 


less  than  50^000."  i"  As  of  1992,  there 
were  approximately  85,006  such 
jurisdictions  in  the  United  States."  This 
number  includes  38,978  counties,  cities, 
and  towns;  of  these,  37,566,  or  96 
percent,  have  populations  of  fewer  than 
50,000."  The  United  States  Bureau  of 
the  Census  (Census  Bureau)  estimates 
that  this  ratio  is  approximately  accurate 
for  all  governmental  entities.  Thus,  of 
the  85,006  governmental  entities,  we 
estimate  that  81,600  (91  percent)  are 
small  entities.  Below,  we  further 
describe  and  estimate  the  number  of 
small  business  concerns  that  may  be 
afiected  by  the  actions  taken  in  this 
Second  Report  and  Order. 

39.  As  noted,  under  the  Small 
Business  Act,  a  "small  business 
concern"  is  one  that:  (1)  is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  meets  any  additional  criteria 
established  by  the  SBA.i''  The  SBA  has 
defined  a  small  business  for  Standard 
Industrial  Classification  (SIC)  categories 
4812  (Radiotelephone  Gommimications) 
and  4813  (Telephone  Communications, 
Except  Radiotelephone)  to  be  small 
entities  when  they  have  no  more  than 
1,500  employees.^*  We  first  discuss  the 
number  of  small  telecommunications 
entities  falling  within  these  SIC 
categories,  then  attempt  to  refine  further 
diose  estimates  to  correspond  with  the 
categories  of  telecommunications 
companies  that  are  commonly  used 
under  our  rules. 

40.  Total  Number  of 
Telecommunications  Entities  Affected. 
The  Census  Bureau  reports  that,  at  the 
end  of  1992,  there  were  3,497  firms 
engaged  in  providing  telephone 
services,  as  defined  therein,  for  at  least 
one  year."  This  number  contains  a 
variety  of  different  categories  of  entities, 
including  local  exchange  carriers, 
interexchange  carriers,  competitive 
access  providers,  cellular  carriers, 
mobile  service  carriers,  operator  service 
providers,  pay  telephone  operators,  PCS 
providers,  covered  SMR  providers,  and 
resellers.  It  seems  certain  that  some  of 
those  3,497  telephone  service  firms  may 
not  qualify  as  small  entities  or  small 
incimibent  LECs  because  they  are  not 
"independently  owned  and 


"5  U.S.C  601(5). 

i^  1992  Census  of  Governments.  Bureau  of  the 
Census.  U.S.  Dept.  of  Commerce. 

"  15  U.S.C  632.  See,  e.g..  Brown  Transport 
Truckload,  Inc.  v.  Southern  Wipers.  Inc.,  176  B.R. 
82  (N.D.  Ga.  1994). 

"13  CFR  121.201. 

»1992  Census  of  Transportation, 
Communications,  and  Utilities:  Establishment  and 
Firm  Size,  Bureau  of  the  Census,  U.S.  Dept.  of 
Commerce,  at  Firm  Size  1-123  (1995)  (1992 
Census). 
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operated."  2°  For  example,  a  PCS 
provider  that  is  affiliated  vdth  an 
interexchange  carrier  having  more  than 
1,500  employees  would  not  meet  the 
definition  of  a  small  business.  It  seems 
reasonable  to  conclude,  therefore,  that 
fewer  than  3,497  telephone  service  firms 
are  small  entity  telephone  service  firms 
or  small  incumbent  LECs  that  may  be 
affected  by  the  actions  taken  in  the 
Second  R&O. 

41.  The  most  reliable  source  of 
current  information  regarding  the  total 
numbers  of  common  carrier  and  related 
providers  nationwide,  including  the 
numbers  of  commercial  wireless 
entities,  appears  to  be  data  the 
Commission  publishes  aimually  in  its 
"Carrier  Locator"  report,  derived  from 
filings  made  in  connection  with  the 
Telecommunications  Relay  Service 
(TRS).2i  According  to  data  in  the  most 
recent  report,  there  are  3,604  interstate 
carriers.22  These  include,  inter  alia, 
local  exchange  carriers,  wireline  carriers 
and  service  providers,  interexchange 
carriers,  competitive  access  providers, 
operator  service  providers,  pay 
telephone  operators,  providers  of 
telephone  toll  service,  providers  of 
telephone  exchange  service,  and 
resellers. 

42.  We  have  included  small 
incumbent  local  exchange  carriers 
(LECs)  in  this  RFA  analysis.  As  noted 
above,  a  "small  business"  under  the 
RFA  is  one  that,  inter  alia,  meets  the 
pertinent  small  business  size  standard 
[e.g.,  a  telephone  commimications 
business  having  1,500  or  fewer 
employees),  and  "is  not  dominant  in  its 
field  of  operation."  "  The  SBA's  Office 
of  Advocacy  contends  that,  for  RFA 
purposes,  small  incumbent  LECs  are  not 
dominant  in  their  field  of  operation 
because  any  such  dominance  is  not 
"national"  in  scope.^'*  We  have 
therefore  included  small  incumbent 
LECs  in  this  RFA  analysis,  although  we 


^oiSU.S.C.  632(a)(1). 

"  Carrier  Locator:  Interstate  Service  Providers, 
Fig.  1  Oan.  1999)  (Carrier  Locator).  See  also  47  CFR 
64.601-608. 

2'  Carrier  Locator  at  Fig.  1. 

"5U.S.C.  601(3). 

^*  Letter  from  Jere  W.  Glover,  Chief  Counsel  for 
Advocacy,  SBA,  to  William  E.  Kennard,  Chairman, 
FCC  (May  27, 1999).  The  Small  Business  Act 
contains  a  definition  of  "small  business  concern." 
which  the  RFA  incorporates  into  its  own  definition 
of  "small  business."  See  15  II.S.C.  632(a)  (Small 
Business  Act);  5  U.S.C.  601(3)  (RFA).  SBA 
regulations  interpret  "small  business  concern"  to 
include  the  concept  of  dominance  on  a  national 
basis.  13  CFR  121.102(b).  Since  1996.  out  of  an 
abundance  of  caution,  the  Commission  has 
included  small  incumbent  LECs  in  its  regulatory 
flexibility  analyses.  Implementation  of  the  Local 
Competition  Provisions  of  the  Telecommunications 
Act  of  1996,  CC  Docket.  96-98,  First  Report  and 
Order,  61  FR  45475.  Aug.  29.  1996.  11  FCC  Red 
15499, 16144-45  (1996). 


emphasize  that  this  RFA  action  has  no 
effect  on  FCC  analyses  and 
determinations  in  other,  non-RFA 
contexts. 

43.  Wireline  Carriers  and  Service 
Providers  (SIC  4813).  The  Census 
Bureau  reports  that  there  were  2,321 
telephone  communications  companies 
other  than  radiotelephone  companies  in 
operation  for  at  least  one  year  at  the  end 
of  1992."  All  but  26  of  the  2,321  non- 
radiotelephone  companies  listed  by  the 
Census  Bureau  were  reported  to  have 
fewer  than  1,00Q  employees:  Thus,  even 
if  all  26  of  those  companies  had  more 
than  1,500  employees,  there  would  still 
be  2,295  non-radiotelephone  companies 
that  might  qualify  as  small  entities  or 
small  incumbent  LECs.  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated,  we  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  wireline  carriers  and  service 
providers  that  would  qualify  as  small 
business  concerns  imder  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  2,295  small 
entity  telephone  communications 
companies  other  than  radiotelephone 
companies  that  may  be  affected  by  the 
actions  taken  in  the  Second  R&O. 

44.  Local  Exchange  Carriers, 
Interexchange  Carriers,  Competitive 
Access  Providers,  and  Resellers.  Neither 
the  Commission  nor  SBA  has  developed 
a  definition  of  small  LECs, 
interexchange  carriers  (IXCs), 
competitive  access  providers  (CAPs),  or 
resellers.  The  closest  applicable 
definition  for  these  carrier-types  imder 
SBA  rules  is  for  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies. 2'' 
The  most  reUable  source  of  information 
regarding  the  number  of  these  carriers 
nationwide  of  which  we  are  aware 
appears  to  be  the  data  that  we  collect 
annually  in  connection  with  the  TRS.^^ 
According  to  our  most  recent  data,  there 
are  1,410  LECs,  151  IXCs,  129  CAPs, 
and  351  resellers.  ^8  Although  it  seems 
certain  that  some  of  these  carriers  are 
not  independently  owned  and  operated, 
or  have  more  than  1,500  employees,  we 
are  unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  these 
carriers  that  would  qualify  as  small 
business  concerns  under  SBA's 
definition.  Consequently,  we  estimate 


25 1992  Census,  supra,  at  Firm  Size  1-123. 

26 13  CFR  121.210,  SIC  Code  4813. 

"  See  47  CFR  64.601  et  seq.;  Carrier  Locator  at 
Fig.  1. 

"Carrier  Locator  at  Fig.  1.  The  total  for  resellers 
includes  both  toll  resellers  and  local  resellers.  The 
TRS  category  for  CAPs  also  includes  competitive 
local  exchange  carriers  (CLECs)  (total  of  129  for 
both). 


that  there  are  fewer  than  1.410  small 
entity  LECs  or  small  incumbent  LECs, 
151  IXCs,  129  CAPs,  and  351  resellers 
that  may  be  affected  by  the  actions  taken 
in  the  Second  R&O. 

45.  Wireless  Carriers  (SIC  4812).  The 
Census  Bureau  reports  that  there  were 
1,176  radiotelephone  (wireless) 
companies  in  operation  for  at  least  one 
year  at  the  end  of  1992,  of  which  1.164 
had  fewer  than  1,000  employees.^s  Even 
if  all  of  the  remaining  1 2  companies  had 
more  than  1,500  employees,  there 
would  still  be  1,164  radiotelephone 
companies  that  might  qualify  as  small 
entities  if  they  are  independently  owned 
are  operated.  Although  it  seems  certain 
that  some  of  these  carriers  are  not 
independently  owned  and  operated,  we 
are  unable  at  this  time  to  estimate  with 
greater  precision  the  number  of 
radiotelephone  carriers  and  service 
providers  that  would  qualify  as  small 
business  concerns  imder  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  1,164  small 
entity  radiotelephone  companies  that 
may  be  affected  by  the  actions  taken  in 
the  Second  R&O. 

46.  Cellular,  PCS,  SAfR  and  Other 
Mobile  Service  Providers.  In  an  effort  to 
further  refine  our  calculation  of  the 
number  of  radiotelephone  companies 
that  may  be  affected  by  the  actions  taken 
in  the  Second  R&O,  we  consider  the 
data  that  we  collect  annually  in 
connection  with  the  TRS  for  the 
subcategories  Wireless  Telephony 
(which  includes  PCS,  Cellular,  and 
SMR)  and  Other  Mobile  Service 
Providers.  Neither  the  Commission  nor 
the  SBA  has  developed  a  definition  of 
small  entities  specifically  applicable  to 
these  broad  subcategories,  so  we  will 
utilize  the  closest  applicable  definition 
under  SBA  rules,  which  is  for 
radiotelephone  communications 
companies.'"  According  to  our  most 
recent  TRS  data,  732  companies 
reported  that  they  are  engaged  in  the 
provision  of  Wireless  Telephony 
services  and  23  companies  reported  that 
they  are  engaged  in  the  provision  of 
Other  Mobile  Services.-^'  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated,  or  have  more  than  1,500 
employees,  we  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  Wireless  Telephony 
Providers  and  Other  Mobile  Service 
Providers,  except  as  described  below, 
that  would  qualify  as  small  business 


"1992  Census,  supra,  at  Firm  Size  1-123. 

'"  Id.  To  the  extent  that  the  Commission  has 
adopted  definitions  for  small  entities  in  connection 
with  the  auction  of  particular  wireless  licenses,  we 
discuss  those  definitions  below. 

'>  Carrier  Locator  at  Fig.  1. 
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concerns  under  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  732  small  entity  Wireless 
Telephony  Providers  and  fewer  than  23 
small  entity  Other  Mobile  Service 
Providers  that  might  be  affected  by  the 
actions  taken  in  the  Second  R&O. 

47.  Broadband  PCS  Licensees.  The 
broadband  PCS  spectrum  is  divided  into 
six  frequency  blocks  designated  A 
through  F,  and  the  Commission  has  held 
auctions  for  each  block.  The 
Commission  defined  "small  business" 
for  Blocks  C  and  F  as  an  entity  that  has 
average  gross  revenues  of  not  more  than 
$40  million  in  the  three  previous 
calendar  years. •''^  These  regulations 
defining  "small  business"  in  the  context 
of  broadband  PCS  auctions  have  been 
approved  by  SBA.^a  No  small 
businesses  within  the  SBA-approved 
definition  bid  successfully  for  licenses 
in  Blocks  A  and  B.  There  have  been  237 
winning  bidders  that  qualified  as  small 
entities  in  the  foiu  auctions  that  have 
been  held  for  licenses  in  Blocks  C,  D,  E 
and  F.  all  of  which  may  be  affected  by 
the  actions  taken  in  the  Second  R&O. 

48.  SMR  Licensees.  The  Commission 
has  defined  "small  business"  in 
auctions  for  geographic  area  SKfR 
licenses  as  a  firm  that  had  average 
annual  gross  revenues  of  not  more  than 
$15  million  in  the  three  previous 
calendar  years,  and  the  SB  A  has 
approved  this  definition.'*  The  actions 
taken  in  the  Second  R&O  may  apply  to 
SMR  providers  that  either  acquired 
geographic  area  licenses  through 
auction  or  held  licenses  before  the 
auctions.  We  do  not  have  data  reflecting 
the  total  number  of  firms  holding  pre- 
auction  licenses,  nor  how  many  of  these 
providers  have  annual  revenues  of  less 
than  $15  million.  Consequently,  for 
purposes  of  this  FRFA,  we  estimate  that 
all  of  the  pre-auction  SMR 
authorizations  may  be  held  by  small 
entities,  some  of  which  may  be  affected 
by  the  actions  taken  in  the  Second  R&O. 


"47  CFR  24.720(b)(1). 

3'  Impleraentation  of  Section  309(j)  of  the 
Communications  Act — Competitive  Bidding,  PP 
Docket  No.  93-253.  Fifth  Report  and  Order.  59  FR 
37566,  July  22,  1994,  9  FCC  Red  5532.  5581-84 
(1994). 

"47  CFR  90.1814(bKl)  and  90.912(b)(1).  See 
Amendment  of  Parts  2  and  90  of  the  Commission's 
Rules  to  Provide  for  the  Use  of  200  Channels 
Outside  the  Designated  Filing  Areas  in  the  896-901 
MHz  and  the  935-940  MHz  Bands  Allotted  to  the 
Specialized  Mobile  Radio  Pool,  PR  Docket  No.  89- 
583,  Second  Order  on  Reconsideration  and  Seventh 
Report  and  Order.  60  FR  48913,,  Sept.  21, 1995, 11 
FCC  Red  2639,  2693-702  (1995);  Amendment  of 
Part  90  of  the  Oimmission's  Rules  to  Facilitate 
Future  Development  of  SMR  Systems  in  the  800 
MHz  Frequency  Band.  PR  Docket  No.  93-144.  First 
Report  and  Order.  Eighth  Report  and  Order,  and 
Second  Further  Notice  of  Proposed  Rulentaking.  61  • 
FR  6212,  Feb.  16,  1996,  11  FCC  Red  1463  (1995). 


49.  The  Ck)mmission  has  held  two 
auctions  for  geographic  area  SMR 
licenses.  Sixty  winning  bidders  in  the 
900  MHz  auction  qualified  as  small 
entities,  and  38  in  the  800  MHz  auction. 
Based  on  this  information,  we  estiniate 
that  the  number  of  geographic  area  SMR 
licensees  that  may  be  affected  by  the 
actions  taken  in  the  Second  R&O 
includes  these  98  small  entities.  An 
additional  230  channels  in  the  lower 
portion  of  the  800  MHz  SMR  band  will 
be  made  available  in  a  future  auction. 
However,  the  Commission  has  not  yet 
determined  how  many  licenses  will  be 
offered,  and  thus  at  this  time  there  is  no 
basis  on  which  to  estimate  how  many 
small  entities  may  win  these  licenses. 
Given  that  nearly  all  radiotelephone 
companies  have  fewer  than  1 ,000 
employees  and  that  no  reliable  estimate 
of  the  number  of  prospective  800  MHz 
licensees  can  be  made,  we  estimate,  for 
purposes  of  this  FRFA,  that  all  of  the 
licenses  may  be  awarded  to  small 
entities,  some  of  which  may  be  affected 
by  the  actions  taken  in  the  Second  R&O. 

50.  220  MHz  Radio  Service.  The  220 
MHz  service  has  both  Phase  I  and  Phase 
n  licenses.  There  are  approximately 
1,515  Phase  I  non-nationwide  licensees 
and  four  nationwide  licensees  currently 
authorized  to  operate  in  the  220  MHz 
band.  The  Commission  has  not 
developed  a  definition  of  small  entities 
specifically  applicable  to  such 
incumbent  220  MHz  Phase  I  licensees. 
To  estimate  the  number  of  such 
licensees  that  are  small  businesses,  we 
apply  the  definition  tmder  the  SBA 
rules  applicable  to  radiotelephone 
communications  companies. '* 
According  to  the  Census  Bureau,  only 
12  radiotelephone  firms  out  of  a  total  of 
1,176  such  firms  which  operated  during 
1992  had  1,000  or  more  employees.^* 
Therefore,  if  this  general  ratio  continues 
to  1999  in  the  context  of  Phase  I  220 
MHz  licensees,  we  estimate  that  nearly 
all  such  licensees  are  small  businesses 
under  the  SBA's  definition. 

51.  The  Phase  II  220  MHz  service  is 
a  new  service,  and  is  subject  to 
spectrum  auctions.  In  the  220  MHz 
Third  Report  and  Order  we  adopted 
criteria  for  defining  small  businesses  for 
purposes  of  determining  their  eligibility 
for  special  provisions  such  as  bidding 
credits.37  vVe  have  defined  a  small 


business  as  an  entity  that  has  average 
gross  revenues  not  exceeding  $15 
million  for  the  preceding  three  years.^" 
The  Commission  has  held  two  auctions 
for  Phase  II  220  MHz  licenses,  and  in 
them  53  entities  that  qualified  as  small 
or  very  small  entities  were  winning 
bidders. 

52.  Paging.  The  Wireless 
Telecommunications  Bureau  has 
annoimced  a  series  of  auctions  of  paging 
licenses,  offering  a  total  of  16,630  non- 
nationwide  geographic  area  licenses.'^ 
The  first  auction  will  commense  on 
February  24,  2000,  and  will  consist  of 
2,499  licenses.*"  For  purposes  of  these 
auctions,  a  small  business  is  defined  as 
an  entity  that,  together  with  affiliates 
and  controlling  principals,  has  average 
gross  revenues  for  the  three  preceding 
calendar  years  of  not  more  than  $15 
million.  The  SBA  has  approved  this 
definition.*'  Given  the  fact  that  nearly 
all  radiotelephone  companies  had  fewer 
than  1.000  employees,  and  that  no 
reasonable  estimate  of  the  niunber  of 
prospective  paging  licensees  could  be 
made,  the  Commission  has  assumed,  for 
purposes  of  the  evaluations  and 
conclusions  in  the  FRFA,  that  all  the 
auctioned  16,630  geographic  area 
licenses  would  be  awarded  to  small 
entities.** 

53.  In  addition,  our  Third  CMRS 
Competition  Report  estimated  that  as  of 
January  1998,  there  were  more  than  600 
paging  companies  in  the  United 
States.*'  The  Third  CMRS  Competition 
Report  also  indicated  that  at  least  ten  of 
the  top  twelve  publicly  held  paging 
companies  had  average  gross  revenues 
in  excess  of  $15  million  for  the  three 


■^5  See  supra  par.  40. 

^  1992  Census,  supra.  UC92-S-1.  Subject  Series, 
Establishment  and  Firm  Size.  Table  5,  Employment 
Size  of  Firms:  1992,  SIC  code  4812  (issued  May 
1995). 

3'  220  MHz  Third  Report  and  Order,  PR  Docket 
No.  89-552,  62  FR  16004,  Apr.  3,  1997,  12  FCC  Red 
10943,  11068-70,  pars.  291-295  (1997).  The  SBA 
has  approved  these  definitions.  See  Letter  bom  A. 
Alvarez,  Administrator,  SBA,  to  D.  Phythygn,  Chief, 


Wireless  Telecommunications  Bureau,  FCC  (]an.  6, 
1988). 

38  47  CFR  90.1021(b)  See  also  220  MHz  Third 
Report  and  Order,  supra,  12  FCC  Red  at  11068-69, 
par.  291. 

39  See  Future  Development  of  Paging  Systems, 
Second  Report  and  Order  and  Further  Notice  of 
Proposed  Rulemaking.  WT  Docket  96-18,  62  FR 
11616,  Mar.  12  1997,  12  FCC  Red  2732,  2863  (1997). 

♦"Public  Notice,  "Auction  of  929  and  91  MHz 
Paging  Service  Spectrum,"  Report  No.  AUC-99-26- 
B,  DA  No.  99-1591,  64  FR  48623,  September  7, 
1999  (Wireless  Telecom.  Bur.  Aug.  12  1999). 

*'  See  Letter  from  A.  Alvarez,  Administratw, 
SBA.  to  A.J.  Zoslov,  Chief,  Auctions  Division, 
Wireless  Telecommtmications  Bureau,  FCC  (I}ec.  2, 
1998). 

<2  See  Future  Development  of  Paging  Systems, 
Second  Report  and  Order  and  Further  Notice  of 
Proposed  Rukmaking,  WT  Docket  96-18,  62  FR 
11615,  March  12, 1997, 12  FCC  Red  2732,  2863-64 
(1997). 

«=  Implementation  of  Section  6002(b)  of  the 
Omnibus  Budget  Reconciliation  Act  of  1993, 
Annual  Report  and  Analysis  of  Competitive  Market 
Conditions  With  Respect  to  Commercial  Mobile 
Services,  Third  Report,  FCC  98-«,  63  FR  11612, 
March  10, 1998,  at  40  (June  11, 1998)  (Third  CMRS 
Competition  Report). 


♦•See  Third 
at  5. 
♦5  The  servii 
♦sBETRSar 
*'  See  suprc 
♦•Theservii 
♦•13  CFR  i: 
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years  preceding  1998.''''  Data  obtained 
from  publicly  available  company 
documents  and  SEC  filings  indicate  that 
this  is  also  true  for  the  three  years 
preceding  1999. 

54.  Narrowband  PCS.  The 
Commission  has  auctioned  11 
nationwide  and  30  regional  licenses  for 
narrowband  PCS.  The  Commission  does 
not  have  sufficient  information  to 
determine  whether  any  of  these 
licensees  are  small  businesses  within 
the  SBA-approved  definition  for 
radiotelephone  companies.  At  present, 
there  have  been  no  auctions  held  for  the 
major  trading  area  (MTA)  and  basic 
trading  area  (BTA)  narrowband  PCS 
licenses.  The  Commission  anticipates  a 
total  of  561  MTA  licenses  and  2,958 
BTA  licenses  will  be  awarded  by 
auction.  Such  auctions  have  not  yet 
been  scheduled,  however.  Given  that 
nearly  all  radiotelephone  companies 
have  no  more  than  1,500  employees  and 
that  no  reliable  estimate  of  the  nimiber 
of  prospective  MTA  and  BTA 
narrowband  licensees  can  be  made,  we 
assume,  for  purposes  of  this  FRFA,  that 
all  of  the  licenses  will  be  awarded  to 
small  entities,  as  that  term  is  defined  by 
the  SBA. 

55.  Rural  Radiotelephone  Service.  The 
Commission  has  not  adopted  a 
definition  of  small  entity  specific  to  the 
Rural  Radiotelephone  Service.^s  A 
significant  subset  of  the  Rural 
Radiotelephone  Service  consists  of 
Basic  Exchange  Telephone  Radio 
Systems  {BETRSj.^e  We  will  use  the 
SBA's  definition  applicable  to 
radiotelephone  companies,  i.e..  an 
entity  employing  no  more  than  1,500 
persons.*'  There  are  approximately 
1,000  licensees  in  the  Rural 
Radiotelephone  Service,  and  we 
estimate  that  almost  all  of  them  qualify 
as  small  entities  under  the  SBA's 
definition; 

56.  Air-Ground  Radiotelephone 
Service.  The  Commission  has  not 
adopted  a  definition  of  small  entity 
specific  to  the  Air-Ground 
Radiotelephone  Service.^^  Accordingly, 
we  will  use  the  SBA's  definition 
applicable  to  radiotelephone  companies, 
i.e.,  an  entity  employing  no  more  than 
1,500  persons.'*^  There  are 
approximately  100  licensees  in  the  Air- 
Groimd  Radiotelephone  Service,  and  we 
estimate  that  almost  all  of  them  qualify 


as  small  entities  under  the  SBA 
definition. 

57.  Offshore  Radiotelephone  Service. 
This  service  operates  on  several  UHF 
television  broadcast  channels  that  are 
not  used  for  TV  broadcasting  in  the 
coastal  area  of  the  states  bordering  the 
Gulf  of  Mexico.^"  At  present,  there  are 
approximately  55  licensees  in  this 
service.  We  are  unable  at  this  time  to 
estimate  the  number  of  licensees  that 
would  qualify  as  small  entities  imder 
the  SBA's  definition  for  radiotelephone 
communications . 

58.  Wireless  Communicatioris 
Services  (WCS).  This  service  can  be 
used  for  fixed,  mobile,  radio  location 
and  digital  audio  broadcasting  satellite 
uses.  The  Commission  defined  "small 
business"  for  the  WCS  auction  as  an 
entity  with  average  gross  revenues  that 
are  not  more  than  $40  million  for  each 
of  the  three  preceding  years,  and  a  "very 
small  business"  as  an  entity  with 
average  gross  revenues  that  are  not  more 
than  $15  million  for  each  of  the  three 
preceding  years.  The  Commission 
auctioned  geographic  area  licenses  in 
the  WCS  service.  In  the  auction,  there 
were  seven  winning  bidders  that 
qualified  as  very  small  business  entities, 
and  one  that  qualified  as  a  small 
business  entity.  We  conclude  that  the 
number  of  geographic  area  WCS 
licensees  that  may  be  affected  by  the 
actions  taken  in  the  Second  R&O 
includes  these  eight  entities. 

59.  Cable  Services  or  Systems.  The 
SBA  has  developed  a  definition  of  smaU 
entities  for  cable  and  other  pay 
television  services,  which  includes  all 
such  companies  generating  $11  million 
or  less  in  revenue  annually.si  This 
definition  includes  cable  systems 
operators,  closed  circuit  television 
services,  direct  broadcast  satellite 
services,  multipoint  distribution 
systems,  satellite  master  antenna 
systems  and  subscription  television 
services.  According  to  the  Census 
Bureau  data  from  1992,  there  were  1,788 
total  cable  and  other  pay  television 
services  and  1,423  had  less  than  $11 
million  in  revenue.^z 

60.  The  Commission  has  developed 
its  owrn  definition  of  a  small  cable 
system  operator  for  the  piuposes  of  rate 
regulation.  Under  the  Commission's 
rules,  a  "small  cable  company"  is  one 
serving  fewer  than  400,000  subscribers 


nationwride.^^  Based  on  our  most  recent 
information,  we  estimate  that  there  were 
1 ,439  cable  operators  that  qualified  as 
small  cable  system  operators  at  the  end 
of  1995.'^*  Since  then,  some  of  those 
companies  may  have  grown  to  serve 
over  400,000  subscribers,  and  others 
may  have  been  involved  in  transactions 
that  caused  them  to  be  combined  with 
other  cable  operators.  Consequently,  we 
estimate  that  there  are  fewer  than  1,439 
small  entity  cable  system  operators. 

61.  The  Commimications  Act  also 
contains  a  definition  of  a  small  cable 
system  operator,  which  is  "a  cable 
operator  that,  direcUy  or  through  an 
affiliate,  serves  in  the  aggregate  fewer 
than  1  percent  of  all  subscribers  in  the 
United  States  and  is  not  affiliated  with 
any  entity  or  entities  whose  gross 
aimual  revenues  in  the  aggregate  exceed 
$250,000,000.55  The  Commission  has 
determined  that  there  are  66,000,000 
subscribers  in  the  United  States. 
Therefore,  we  foimd  that  an  operator 
serving  fewer  than  660,000  subscribers 
shall  be  deemed  a  small  operator,  if  its 
annual  revenues,  when  combined  with 
the  total  annual  revenues  of  all  of  its 
affiliates,  do  not  exceed  $250  million  in 
the  aggregate. 56  Based  on  available  data, 
we  find  that  the  number  of  cable 
operators  serving  660,000  subscribers  or 
less  totals  1,450.5'  We  do  not  request 
nor  do  we  collect  information 
concerning  whether  cable  system 
operators  are  affiliated  with  entities 
whose  gross  annual  revenues  exceed 
$250,000,000.58  and  thus  are  unable  at 
this  time  to  estimate  with  greater 
precision  the  niunber  of  cable  system 
operators  that  would  qualify  as  small 
cable  operators  under  the  definition  in 
the  Communications  Act.  It  should  be 
further  noted  that  recent  industry 
estimates  project  that  there  will  be  a 
total  of  66,000.000  subscribers. 

62.  Description  of  Projected 
Reporting,  Recordkeeping  and  Other 
Compliance  Requirements.  In  the 


**  See  Third  CMRS  Competition  Report,  App.  C 
at  5. 
*5  The  service  is  defined  in  47  CFR  22.99. 
♦8BETRS  are  defined  in  47  CFR  22.757,  22.759. 
*'  See  supra  par.  40. 

♦•The  service  is  defined  in  47  CFR  22.99. 
«13  CFR  121.201,^IC  Code  4812. 


50  This  service  is  governed  by  Subpart  1  or  Part 
22  of  the  Commission's  Ruled.  See  47  CFR  22.1001- 
.1037. 

s>  13  CFR  121.201.  SIC  4841. 

52 1992  Economic  Census  bidustry  and  Enterprise 
Receipts  Size  Report.  Table  2D,  SIC  code  4841  (U.S. 
Bureau  of  Census  data  under  contract  to  the  Office 
of  Advocacy  of  the  U.S.  Small  Business 
Administration). 


5347  CFR  76.901(e).  The  Commission  developed 
this  definition  based  on  its  determination  that  a 
small  cable  operator  is  one  with  annual  revenues 
of  SlOO  million  or  less.  Implementation  of  Sections 
of  the  1992  Cable  Act:  Regulation.  Sixth  Report  and 
Order  and  Eleventh  Order  on  Reconsideration,  60 
FR  10534.  February  27.  1995,  10  FCC  Red  7393 
(1995). 

54 Paul  Kagan  Associates.  Inc.,  "Cable  TV 
Investor,"  Feb.  29, 1996  (based  on  figures  for 
December  30,  1995). 

5547  U.S.C.  543  (m)(2). 

"47U.S.C.  76.1403(b). 

5' Paul  Kagan  Associates,  Inc.,  "Feb.  29, 1996 
(based  on  figures  for  Dec.  30, 1995). 

"  We  do  receive  such  information  on  a  case-by- 
case  basis  only  if  a  cable  operator  appeals  a  local 
fianchise  authority's  finding  that  the  operator  does 
not  qualify  as  a  small  cable  operator  pursuant  to 
section  76.1403(b)  of  the  Commission's  rules.  See 
47  CFR  76.1403(d). 
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Second  R&O  we  affirm  our  proposals  in 
the  NPRM  to  clarify  what  entities, 
services,  and  facilities  are  subject  to 
GALEA. '^  In  addition,  we  provide 
guidance  regarding  the  factors  the 
Commission  will  consider  when 
determining  under  section  109  of 
GALEA  if  compliance  with  the 
assistance  capability  requirements  of  the 
Act  is  reasonably  achievable,  as  well  as 
the  showings  that  entities  filing 
petitions  under  section  109  will  be 
expected  to  make.^  These  actions 
impose  no  reporting,  recordkeeping  or 
other  compliance  requirements  beyond 
those  imposed  by  GALEA  itself. 

63.  Steps  Taken  to  Minimize 
Significant  Economic  Impact  on  Small 
Entities,  and  Significant  Alternatives 
Considered.  We  have  largely  adopted 
the  tentative  conclusions  of  the  NPRM 
as  to  what  entities  are  and  are  not 
subject  to  the  assistance  capability 
reqiiirements.  Although  section 
102(8)(B)(ii)  of  GALEA  gives  us  the 
discretion,  we  have  decided  not  to 
exempt  any  categories  in  our  rules.  We 
have  resolved  the  concern  mentioned 
most  fi«quently  in  the  comments' 
regarding  the  dispatch  service  of 
"traditional"  SMR  operators — by 
finding  such  operations  to  be  outside 
GALEA'S  definition  of 
"telecommunications  carrier"  insofar  as 
the  service  is  not  interconnected  with 
the  public  switched  network.  We  have 
considered  AMTA's  argument  that 
GMRS  providers  serving  niche  business 
markets  with  limited  interconnect 
capability  are  not  technologically 
capable  of  GALEA  compliance,  but  we 
have  found  that  to  the  extent  their 
services  meet  the  definition  of  GMRS  set 
forth  in  section  332(d)  of  the 
Gommunications  Act,  such  entities  must 
be  considered  subject  to  GALEA.  In 
response  to  those  commenters  who 
argue  that  a  private  mobile  radio  service 
(PMRS)  operator  cannot  be  subject  to 
GALEA  for  any  reason,  we  have  found 
that  where  a  PMRS  operator  uses  its 
facilities  to  offer  a  service  that  qualifies 
as  GMRS,  that  service  is  subject  to 
GALEA. 

64.  We  recognize  that  compliance 
with  the  assistance  capability 
requirements  may  be  economically 
burdensome  for  some  entities.  GALEA 
provides  two  mechanisms  through 
which  carriers  may  seek  relief:  they  may 
petition  the  Commission  for  an 
extension  of  the  compliance  date  under 
section  107(c),  and  they  may  petition 
the  Commission  for  a  determination  that 
compliance  is  not  reasonably  achievable 
under  section  109(b).  We  believe  these 


mechanisms  provide  the  best  approach 
to  avoiding  undue  biudens  on  small 
entities,  without  undercutting  the 
objectives  of  CALEA.^i  We  are  also 
prepared  to  reexamine  whether  any 
categories  of  service  providers  should  be 
exempted,  once  we  have  gained  some 
experience  in  applying  section  109. 

65.  We  have  decided  that  in 
determining  whether  compliance  with 
the  assistance  capability  requirements  is 
reasonably  achievable,  we  will  not  at 
this  time  accord  special  significance  to 
any  particular  factor  enumerated  in 
section  109  and  we  will  not  adopt  any 
additional  bctors.  As  we  note  in  the 
Second  R&O,  "the  technological 
diversity  of  carrier  networks,  as  well  as 
other  carrier  characteristics,  will,  as  a 
matter  of  course,  mean  that  certain 
factors  will  be  more  important  to  the 
arguments  of  certain  carriers  than 
others,  and  not  all  of  the  factors 
enumerated  in  section  109  may  be 
relevant  to  the  analysis  of  a  given 
reasonable  achievability  petition."  ^^  Wq 
recognize,  however,  that  carrier  size 
may  be  a  significant  consideration  in 
partiodar  cases,  and  we  reject  AT&T's 
assertion  that  special  consideration  for  a 
new  market  entrant  could  be 
tantamoimt  to  an  unfeir  subsidy. 

66.  Report  to  Congress.  The 
Commission  shall  send  a  copy  of  the 
Second  R&O,  including  this  FRFA,  in  a 
report  to  Congress  pursuant  to  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.^^  jn  addition,  the 
Commission  shall  send  a  copy  of  the 
Second  R&O,  including  this  FRFA,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration.  A  copy 
of  the  Second  R&O  and  FRFA  (or 
summaries  thereof)  will  also  be 
published  in  the  Federal  Register. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  99-26594  Filed  10-8-99;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[DA  9»-2035;  MM  Docket  No.  99-167;  RM- 
9391] 

Radio  Broadcasting  Sarvicas;  lAount 
Olive  and  Staunton,  IL 

agency:  Federal  Communications 
Commission. 


action:  Final  rule. 


'•Second  Report  and  Order,  pars.  6-28. 
•o/d.  pars.  29-45. 


"  See  id.,  pars.  36-45. 

"  Id.,  par.  37. 

"See 5  U.S.D.  801  (a)(1)(A). 


SUMMARY:  The  Commission,  at  the 
request  of  Talley  Broadcasting 
Corporation,  reallots  Channel  287A 
from  Mount  Olive  to  Staunton,  Illinois 
as  its  first  local  aural  transmission 
service,  and  modifies  Station 
WAOX(FM)'s  construction  permit 
accordingly.  See  64  FR  28133,  May  25, 
1999.  flhannel  287A  can  be  reallotted  to 
Staunton  in  compliance  with  the 
Commission's  miniTnum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction  at 
petitioner's  authorized  construction 
permit  site.  The  coordinates  for  Channel 
287A  at  Staunton  are  39-02-37  North 
Latitude  and  89-44-56  West  Longitude. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  November  15, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-167, 
adopted-September  22, 1999,  and 
released  October  1, 1999.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Information  Center  (Room 
CY-A257),  445  12th  Street,  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800, 1231  20th 
Street,  NW,  Washington,  DC  20036. 

List  of  Sab|ects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Tide  47  of  the  Code  of 
Federal  Regidations  is  amended  as 
follows: 

PART7S-{AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334.  336. 

S  73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Illinois,  is  amended 
by  removing  Moimt  Olive,  Channel 
287A,  and  adding  Staimton,  Channel 
287A. 

Federal  Communications  Commission. 

Jolm  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  99-26418  Filed  10-8-99;  8:45  am] 

8IUJNG  CODE  8712-01-U 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[DA  99-1879;  MM  Docket  No.  99-119;  RM- 
9550] 

Radio  Broadcasting  Services; 
ShiprocK,  NM 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Mountain  West  Broadcasting, 
allots  Channel  265C1  to  Shiprock,  NM, 
as  the  community's  first  local  aural 
service.  See  64  FR  18873,  April  16, 
1999.  Channel  265C1  can  be  allotted  to 
Shiprock  with  a  site  restriction  of  2.9 
kilometers  (1.8  miles)  southwest,  at 
coordinates  36-46-12  NL;  108-42-49 
WL,  to  avoid  a  short-spacing  to  Station 
KIQX,  Channel  267C,  and  Station  KRSJ, 
Channel  263C.  Durango,  CO.  With  this 
action,  this  proceeding  is  terminated. 
DATES:  Effective  November  1,  1999.  A 
filing  window  for  Channel  265C1  at 
Shiprock  will  not  be  opened  at  this 
time.  Instead,  the  issue  of  opening  a 
filing  window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
subsequent  order. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
s)mopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-119, 
adopted  September  8,  1999,  and 
released  September  17, 1999.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
diuing  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  445 
12th  Street,  SW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Services,  Inc.,  (202)  857- 
3800,  1231  20th  Street,  NW, 
Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Tide  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334,  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  die  Table  of  FM 
Allotments  under  New  Mexico,  is 


amended  by  adding  Shiprcick,  Channel 
265C1. 

Federal  Communications  Commission. 
fohn  A.  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  99-26514  Filed  10-8-99;  8:45  am] 
BHJJNG  CODE  e712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  9»-1879;  MM  Docket  No.  99-120;  RM- 
9551] 

Radio  Broadcasting  Services; 
Magdalene,  NM 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Mountain  West  Broadcasting, 
allots  Channel  240C2  to  Magdalena, 
NM,  as  the  commimity's  first  local  aiu^ 
service.  See  64  FR  18872,  April  16. 
1999.  Channel  240C2  can  be  allotted  to 
Magdalena  in  compliance  with  the 
Commission's  mileage  separation 
requirements  without  the  imposition  of 
a  site  restriction,  at  coordinates  34-07- 
00  NL;  107-14-36  WL.  Mexican 
conciurence  in  the  allotment  has  been 
received  since  Magdalena  is  located 
within  320  kilometers  (199  miles)  of  the 
U.S.-Mexican  border.  With  this  action, 
this  proceeding  is  terminated. 

DATES:  Effective  November  1, 1999.  A 
filing  window  for  Channel  240C2  at 
Magdalena  will  not  be  opened  at  this 
time.  Instead,  the  issue  of  opening  a 
filing  window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
subsequent  order. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-120, 
adopted  September  8, 1999,  and 
released  September  17, 1999.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  445 
12th  Street.  SW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  botn  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800. 1231  20th  Street,  NW, 
Washington,  DC  20036. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PartT  73  of  Tide  47  of  die  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73-{AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.Q  154,  303,  334.  336. 

f  73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  New  Mexico,  is 
amended  by  adding  Magdalena, 
Channel  240C2.. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  99-26515  Filed  10-8-99;  8:45  amj 

BILUNG  COOE  6712-Ot-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  99-1879;  MM  Docket  No.  99-122;  RM- 
9553] 

Radio  Broadcasting  Services; 
Minatare,  NE 

agency:  Federal  Communications. 

Commission. 

ACTION:  Final  rule. 

summary:  The  Commission,  at  die 
request  of  Moimtain  West  Broadcasting, 
allots  Channel  295A  to  Minatare.  NE.  as 
the  community's  first  local  aural 
service.  See  64  FR  18871,  April  16, 
1999.  Channel  295A  can  be  allotted  to 
Minatare  without  the  imposition  of  a 
site  restriction,  at  coordinates  41-48-34 
NL;  103-30-12  WL.  Widi  diis  action, 
-this  proceeding  is  terminated. 
DATES:  Effective  November  1, 1999.  A 
filing  window  for  Channel  295A  at 
Minatare,  NE,  will  not  be  opened  at  this 
time.  Instead,  the  issue  of  opening  a 
filing  window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
subsequent  order. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  99-122. 
adopted  September  8  ,  1999,  and 
released  September  17, 1999.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
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FCC  Reference  Center  (Room  239),  445 
12th  Street,  SW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  piirchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800, 1231  20th  Street,  NW, 
Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334.  336. 

173,202    [Amemtod] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Nebraska,  is  amended 
by  adding  Minatare,  Chaimel  295A. 
Federal  Communications  Commission. 
John  A.  Karousoc, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(PR  Doc.  gg-26S16  Filed  10-8-99;  8:45  am) 
MLUNQ  cooe  tnt^-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPwt73 

[DA  99-1B79;  MM  Docket  No.  99-158;  RM- 
9615] 

Radio  BroadCMting  SarvicM;  Dexter, 


agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Moimtain  West  Broadcasting, 
allots  Channel  241C3  to  Dexter,  NM,  as 
the  community's  first  local  aural 
service.  See  64  FR  28132,  May  25, 1999. 
Channel  241C3  can  be  allotted  to  Dexter 
without  the  imposition  of  a  site 
restriction,  at  coordinates  33-11-42  NL; 
104-22-18  WL.  Mexican  concurrence  in 
the  allotment  has  been  obtained  since 
Dexter  is  located  within  320  kilometers 
(199  miles)  of  the  U.S.-Mexican  border. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  November  1,  1999.  A 
filing  window  for  Channel  241C3  at 
Dexter,  NM,  will  not  be  opened  at  this 
time.  Instead,  the  issue  of  opening  a 
filing  window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
subsequent  order. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
s3mopsis  of  the  Conunission's  Report 
and  Order,  MM  Docket  No.  99-158. 
adopted  September  8, 1999,  and 
released  September  17, 1999.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  445 
12th  Street,  SW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Conunission's 
copy  contractor,  hitemational 
Transcription  Services,  Inc.,  (202)  857- 
3800,  1231  20th  Street,  NW, 
Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as   . 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334,  336. 

f  73.202    [Ammmtod] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  New  Mexico,  is 
amended  by  adding  Dexter,  Channel 
241C3. 

Federal  Communications  Commission. 

John  A.  Karoiuos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  99-26517  Filed  10-8-99;  8:45  am] 

aiLUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  99-1879;  MM  Docket  No.  99-191;  RM- 
9632] 

Radio  Broadcasting  Services; 
Tularosa,  NIM 

agency:  Federal  Communications 

Commission. 

action:  Final  nUe. 

summary:  The  Commission,  at  the 
request  of  Mountain  West  Broadcasting, 
allots  Channel  274C3  to  Tularosa,  NM, 
as  the  community's  first  local  aural 
service.  See  64  FR  29977,  June  4, 1999. 
Channel  274C3  can  be  allotted  to 
Tularosa  witfiout  the  imposition  of  a 
site  restriction,  at  coordinates  33-04-30 
NL;  106-01-06  WL.  Mexican 
concurrence  in  the  allotment  has  been 
obtained  since  Tularosa  is  located 
within  320  kilometers  (199  miles)  of  the 
U.S.-Mexican  border.  With  this  action^ 
this  proceeding  is  terminated. 


DATES:  Effective  November  1,  1999.  A 
filing  window  for  Channel  274C3  at 
Tularosa  will  not  be  opened  at  this  time. 
Instead,  the  issue  of  opening  a  filing 
window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
subsequent  order. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Biueau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Conunission's  Report 
and  Order,  MM  Docket  No.  99-191, 
adopted  September  8, 1999,  and 
released  September  17, 1999.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  445 
12th  Street,  SW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800, 1231  20th  Street,  NW, 
Washington,  DC  20036. 

List  of  Sub|ects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  336. 

173.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  New  Mexico,  is 
amended  by  adding  Tularosa,  Channel 
274C3. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  99-26518  Filed  10-8-99;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  99-1879;  MM  Docket  No.  99-90;  RM- 
9528] 

Radio  Broadcasting  Services;  Socorro, 
NM 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 
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SUMMARY:  The  Commission,  at  the 
request  of  Moimtain  West  Broadcasting, 
we  are  allotting  Channel  271C2  to 
Socorro,  MM,  as  the  community's 
second  local  commercial  FM  service. 
See  64  FR  15713,  April  1,  1999.  Channel 
271C2  can  be  allotted  to  Socorro 
without  the  imposition  of  a  site 
restriction,  at  coordinates  34-03—42  NL; 
106-53—48  WL.  Mexican  conciurence  in 
the  allotment  has  been  obtained  since 
Socorro  is  located  witljdn  320  kilometers 
(199  miles)  of  the  U.S.-Mexican  border. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  November  1, 1999.  A 
filing  window  for  Channel  271C2  at 
Socorro,  NM,  will  not  be  opened  at  this 
time,  histead,  the  issue  of  opening  a 
filing  window- for  this  channel  will  be 
addressed  by  the  Commission  in  a 
subsequent  order. 


FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-90, 
adopted  September  8, 1999,  and 
released  September  17, 1999.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  445 
12th  Street,  SW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800,  1231  20th  Street,  NW, 
Washington,  DC  20036. 

List  of  Snblects  in  47  CFR  Part  73 

Radio  broadcasting. 


Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  7»-[AMENDE0] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334,  336. 
S  73.202    [Anwnded] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  New  Mexico,  is 
amended  by  adding  Chaimel  271C2  at 
Socorro. 

Federal  Communications  Commission. 

John  A.  Karousos. 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Kfass  Media  Bureau. 

(FR  Doc.  99-26513  Filed  10-8-99:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pubiic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  Is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  rraldng  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRP«rt2 

RulM  of  Praetic*  tor  DomMtlc 
UcMMtoig  ProcMdings  and  Issuance 
of  Ordsre;  Public  Mssting 

agency:  U.S.  Nuclear  Regulatory 

Cksmmission. 

ACTION:  Notioe  of  public  meeting  on 

potential  changes  to  ^4RC  hearing 

process. 

summary:  The  Nuclear  Regulatory 
Commission  has  recently  initiated  a  re- 
examination of  the  processes  and 
procedures  for  making  the  various  kinds 
of  decisions  that  require  a  "hearing". 
This  re-examination  will  eventually 
result  in  a  proposed  rule  noticed  in  the 
Federal  Register  for  public  comment. 
However,  in  order  to  have  the  benefit  of 
early  and  interactive  comment  on  the 
rulemaking  issues  before  the  NRC  staff 
drafts  the  proposed  rule  for  Commission 
consideration,  the  NRC  is  convening  a 
public  workshop  to  solicit  the  views  of 
persons  representing  the  interests  that 
may  be  affected  by  the  rulemaking.  The 
public  workshop  will  be  held  at  the 
Commission's  headquarters  in 
Rockville,  Maryland,  on  October  26  and 
27  {^/t  day),  1999.  Francis  X.  Cameron, 
Special  Counsel  for  Public  Liaison,  in 
the  Commission's  Office  of  the  General 
Counsel,  will  be  the  convenor  and 
facilitator  for  the  workshop. 
DATES:  The  public  workshop  will  be  in 
Rockville,  Maryland  on  October  26, 
1999  from  8:30  a.m.  to  5:15  p.m.  and  on 
October  27, 1999  from  8:30  a.m.  to  12:15 
p.m. 

ADDRESSES:  The  public  workshop  will 
be  held  in  the  Commission's  hearing 
room  at  NRC  Headquarters  at  11555 
Rockville  Pike,  Rockville,  MD  20852- 
2738. 

FOR  FURTHER  INFORMATION  CONTACT: 
Francis  X.  Cameron,  Special  Counsel  for 
Public  Liaison,  Office  of  the  General 
Counsel,  Nuclear  Regulatory 
Conunission,  Washington,  DC  20555- 
0001,  Telephone:  301-415-1642. 


SUPPLEMENTARY  INFORMATION:  The  legal 
foundation  for  the  NRC  regulatory 
process  is  the  Atomic  Energy  Act  of 
1954.  The  Act  provides  that  a  "hearing" 
(or  in  some  cases,  the  opportunity  for  a 
hearing)  is  required  for  certain  agency 
actions,  but  does  not  specify  what  kind 
of  a  hearing  should  be  h^d.  The  Atomic 
Energy  Commission  (AEC),  predecessor 
to  the  NRC,  took  the  position  that  by  a 
"hearing,"  the  Atomic  Energy  Act  meant 
a  formal  hearing,  resembling  a 
courtroom  trial,  with  testimony  given  . 
under  oath  and  an  opportunity  for  the 
parties  to  cross-examine  the  other  side's 
witnesses.  At  the  time,  Congress  and  the 
AEC  were  focusing  on  the  procedures 
for  licensing  the  construction  of  nuclear 
power  plants.  Over  time,  however,  it 
became  apparent  that  the  same  format 
may  not  be  ideal  for  all  tjrpes  of 
Commission  proceedings  and  that  the 
Atomic  Energy  Act  generally  does  not 
require  a  formal,  courtroom  trial-type 
hearing.  Consequently,  the  NRC 
developed  new,  less  formal  procedures 
for  some  types  of  proceedings. 

In  early  1999,  the  NRC's  General 
Counsel  sent  a  detailed  memorandum  to 
the  Commissioners  (SECY-99-006,  "Re- 
Examination  of  the  NRC  Hearing 
Process")  discussing  legal  requirements 
for  NRC  hearings  and  policy 
considerations  to  be  taken  into  accoimt 
in  any  revision  of  the  NRC  hearing 
process  (the  document  is  available  to 
the  public  at  the  NRC's  Website, 
www.nrc.gov,  and  is  also  available  from 
the  agency  contact  identified  at  the 
beginning  of  this  Notice).  The  General 
Counsel's  memorandum  made  no 
recommendation  for  revision  of  the 
hearing  process,  instead  laying  out  the 
pros  and  cons  of  different  approaches. 
In  response  to  this  memorandtmi,  the    , 
Commission  has  directed  the  NRC  legal 
staff  to  initiate  a  rulemaking  to  evaluate 
what  changes  should  be  made  to  the 
NRC  hearing  process.  One  of  the 
primary  issues  for  evaluation  is  the 
Conunission's  desire  generally  to  move 
toward  less  formal  proceedings.  In 
initiating  the  nilemakiQg,  the 
Commission  recognized  that  it  would  be 
important  to  have  the  benefit  of  the 
expertise  and  concerns  of  those  who 
may  be  affected  by  this  action  early  in 
the  rulemaking  process.  The  public 
workshop  is  designed  to  solicit  those 
views  to  assist  in  the  formulation  of  the 
proposed  rulemaking. 


The  objective  of  the  public  workshop 
is  to  bring  together  representatives  of 
the  interests  affected  by  the  rulemaking 
to  discuss  their  views  on  the  rulemaking 
issues  in  a  "roimdtable"  format.  In  order 
to  have  a  manageable  discussion,  the 
number  of  participants  around  the  table 
will,  of  necessity,  be  limited.  The 
Conunission,  through  the  facilitator  for 
the  meeting,  will  attempt  to  ensure 
broad  participation  by  the  broad 
spectrum  of  interests  affected  by  the 
rulemaking,  including  citizen  and 
environmental  groups,  nuclear  industry 
interests,  state,  tribal,  and  local 
govenunents,  and  experts  from 
academia  and  other  agencies.- Other 
members  of  the  public  are  welcome  to 
attend,  and  the  public  will  have  the 
opportunity  to  comment  on  each  of  the 
agenda  items  slated  for  discussion  by 
the  roimdtable  participants.  Questions 
about  participation  may  be  directed  to 
the  facilitator,  Francis  X.  Cameron. 

The  workshop  will  have  a  pre-defined 
scope  and  agenda  (set  forth  below) 
focused  on  the  major  policy  issues  in 
regard  to  potential  revisions  to  the  NRC 
hearing  process.  However,  the  meeting 
format  will  be  sufficiently  flexible  to 
allow  for  the  introduction  of  additional 
related  issues  that  the  participants  may 
Wish  to  raise.  Although  there  are 
important  legal  issues  on  the  scope  of 
the  Commission's  authority  to  revise  its 
hearing  process  in  particular  ways 
(discussed  in  SECY-99-006),  the 
piirpose  of  the  workshop  is  to  hear  the' 
views  of  the  participants  on  the  policy 
issues  surrounding  the  value  of 
implementing  various  t5rpes  of 
revisions,  assuming  for  purposes  of 
discussion  that  the  Commission  has  the 
legal  authority  to  revise  its  processes. 
The  agenda  for  the  workshop  is  set  forth 
below. 

Agenda 

Tuesday.  October  26. 1999 

8:30  a.m. — Welcome,  Groundrules, 

Agenda  Overview,  Introduction  of 

Participants 
F.X.  Cameron,  Facilitator 
9:00  a.m. — Overview  of  NRC  Hearing 

Process 
Lawrence  Chandler,  Associate 

General  Coimsel  for  Hearings, 

Enforcement  and  Administration, 

NRC 
9:30  a.m. — ^Emerging  issues  in 

addressing  the  degree  of  formality 

in  agency  adjudications 
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Professor  Jeffrey  Lubbers,  Washington 
School  of  Law,  American 
University.  See  Attachment  2, 
SECY-99-006 

10:15  a.m. — Break 

10:40  a.m. — What  are  the  desired 
objectives  or  "performance  goals" 
of  the  NRC  hearing  process?  For 
example,  SECY-99-006  suggests 
five  performance  goals  (fairness, 
substantive  soundness, 
inclusiveness,  efficiency,  and 
transparency).  Are  there  other  goals 
or  objectives?  Are  any  of  these 
objectives  more  important  than 
others? 
Participant  discussion 

12:00  Noon — Lunch 

1:15  p.m. — What  are  the  attributes  of  a 
formal  versus  an  informal  hearing 
process?  What  are  the  defining 
characteristics  of  formal  processes? 
Informal  processes?  For  example, 
are  discovery  and  sworn  direct  and 
cross-examination  of  witnesses 
solely  attributes  of  formal  processes 
or  can  they  also  fit  into  the 
spectnun  of  informal  hearing 
processes? 
Participant  discussion 

2:15  p.m. — What  are  the  different 
"models"  or  variations  of  an 
informal  hearing  process?  What  are 
the  advantages  and  disadvantages  of 
each  of  these  models?  See 
Attachment  4.  SECY-99-006. 
Participant  discussion 

3:00  p.m. — Break 

3:30  p.m. — How  do  formal  and  informal 
processes  compare  in  achieving  the 
desired  objectives  of  the  NRC 
hearing  process?  How  much  do 
opportimities  for  cross-examination 
and  discovery  qpntribute  to  the 
hearing  process?  What  factors,  for 
example,  complexity  and  difficulty 
of  the  case,  experience  of  litigants, 
might  influence  how  effectively  the 
goals  or  objectives  are  achieved? 
How  much  is  the  cost  to 
participants  of  different  kinds  of 
hearings  a  consideration? 
Participant  discussion 

5:00  p.m. — Preview  of  next  day's 
discussion 

5:15  p.m. — ^Adjourn 

Wednesday,  October  27, 1999 

8:30  a.m. — Comparison  of  formal  and 
informal  processes:  Summary 
discussion  by  participants 

9:30  a.m. — Is  the  informal  or  formal 
process  more  appropriate  for  one 
type  of  NRC  licensing  action  than 
another?  For  example,  what  process 
is  more  appropriate  for  enforcement 
proceedings?  The  high-level  waste 
repository  proceeding?  Initial 
licensing  of  power  reactors  and  fuel 


cycle  facilities?  License 
amendments?  What  criteria  should 
guide  this  decision?  Can  the 
selection  of  process  be  done  on  a 
case-by-case  basis?  By  whom?  At 
what  stage  of  the  proceeding? 
Participant  Discussion 

10:15  a.m. — Break 

10:30  a.m. — Are  there  improvements 
that  can  be  made  to  the 
Commission's  formal  hearing 
process?  Are  there  improvements 
that  can  be  made  to  the 
Commission's  informal  hearing 
process?  Are  there  issues  that  the 
NRC  should  address  regardless  of 
whether  an  informal  or  a  formal 
hearing  process  is  used,  e.g.,  who 
presides?  exercise  of  greater  control 
by  the  "presiding  officer"?  role  of 
limited  appearances?  standing? 
Discovery,  cross-examination? 
Electronic  filing?  What  about 
appeals?  Is  an  appeal  "of  right"?  To 
the  Commission?  Discretionary 
review? 
Participant  Discussion 

Noon — Wrap  up:  Final  comments,  next 
steps 

12:15  p.m. — Adjoiun 

Dated  at  Rockville,  Maryland  this  4th  day 
of  October.  1999. 

For  the  Nuclear  Regulatory  Commission, 
Karen  D.  Cyr, 
General  Counsel. 
[PR  Doc.  99-26487  Filed  10-8-99:  8:45  am) 

BtLUNG  CODE  7S9(M>1-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  99-CE-52-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Fairchiid 
Aircraft  Corporation  SA226  and  SA227 
Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  dociunent  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  Fairchiid 
AirCTaft  Corporation  (Fairchiid)  SA226 
and  SA227  series  airplanes.  The 
proposed  AD  would  require  revising  the 
Airplane  Flight  Manual  (AFM)  to 
include  requirements  for  activation  of 
the  airframe  pneumatic  deicing  boots. 
The  proposed  AD  is  the  result  of  reports 
of  in-flight  incidents  and  an  accident 
that  occiured  in  icing  conditions  where 


the  airframe  pneumatic  deicing  boots 
were  not  activated.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  assure  that  flightcrews 
activate  the  pneumatic  wing  and  tail 
deicing  boots  at  the  first  signs  of  ice 
accumulation.  This  action  will  prevent 
reduced  controllability  of  the  aircraft 
due  to  adverse  aerodynamic  effects  of 
ice  adhering  to  the  airplane  prior  to  the 
first  deicing  cycle. 

DATES:  Comments  must  be  received  on 
or  before  December  1, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  99-CE-52- 
AD,  Room  1558,  601  E.  12th  Street. 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  P.  Dow,  Sr.,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone:  (816)  426-6932; 
facsimile:  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the_^address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  conmients 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-CE-52-AD."-The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 
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ATailabUityofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Cotmsel,  Attention:  Rules 
Docket  No.  99-CE-52-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  Qty,  Missouri 
64106. 

Diacunion 

On  January  9, 1997,  an  Empresa 
Brazileira  de  Aeronautica,  S.A. 
(EMBRAER)  Model  EMB-120RT  series 
airplane  was  involved  in  an 
uncommanded  roll  excursion  and 
consequent  rapid  descent  that  resulted 
in  an  accident  near  Morut)e,  Michigan. 
The  post-accident  investigation 
conducted  by  the  National 
Transportation  Safety  Board  (NTSB) 
concluded  that  the  airplane  had 
acciunulated  a  thin,  rough  layer  of  ice 
on  its  lifting  siu&ces.  That 
accxuniilation  of  ice,  in  combination 
with  the  slowing  of  the  airplane  to  an 
airspeed  inappropriate  for  the  icing 
conditions  in  which  the  airplane  was 
flying,  resulted  in  loss  of  control  that 
was  not  corrected  before  the  airplane 
impacted  the  ground.  The  NTSB  also 
concluded  that  the  flight  crew  did  not 
activate  the  wing  and  tail  pneumatic 
deicing  boots,  An  NTSB 
recommendation  related  to  this  accident 
requested  that  the  FAA  mandate  that 
pneimiatic  deicing  boots  be  tiuned  on  as 
soon  as  the  airplane  enters  icing 
conditions. 

The  FAA  has  reviewed  the  icing- 
related  incident  history  of  certain 
airplanes,  and  has  determined  that  icing 
incidents  may  have  occurred  because 
pneumatic  deicing  boots  were  not 
activated  at  the  first  evidence  of  ice 
accretion.  As  a  result,  the  handling 
qualities  or  the  controllability  of  the 
airplane  may  have  been  reduced  due  to 
the  acciunulated  ice.  That  factor  was 
present  in  the  accident  discussed 
previously  and,  as  such,  constitutes  an 
unsafe  condition. 

Request  for  Information 

On  October  1, 1998,  the  FAA  sent 
letters  to  certain  manufactiuers  of 
airplanes  certified  in  accordance  vsrith 
part  25  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25).  The  letters 
requested  certain  icing  system  design 
information  and  operational  procediues 
applicable  to  their  airplanes  concerning 
flight  diuing  icing  conditions.  The 
letters  also  requested  that  manufacturers 
provide  data  showing  that  the  aircraft 
has  safe  operating  characteristics  with 
ice  accreted  on  the  protected  surfaces 
(boots).  The  manufacturers  were  asked 
to  provide  data  using  the  following 


assumptions:  The  most  adverse  ice 
accumulation  possible  during  operation 
in  the  icing  envelope  specified  in  part 
25,  Appendix  C  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25),  and  that 
recommended  procediues  for  deicing 
boot  operation  were  used.  Additionally, 
the  manufacturers  were  asked  to 
provide  information  related  to  operation 
of  the  autopilot  diuing  icing  conditions, 
and  for  information  related  to 
appropriate  operating  speeds  for  icing 
operations. 

No  information  received,  as  a  result  of 
that  request,  has  caused  the  FAA  to 
reconsider  the  previous  conclusion  that 
an  unsafe  condition  may  exist. 

Public  Meeting 

Subsequent  to  the  collection  of  those 
design  and  operational  data,  the  FAA 
held  an  international  conference  on 
"Inflight  Operations  in  Icing 
Conditions",  in  Washington,  DC,  on 
February  2-4, 1999.  The  purpose  of  the 
conference  was  to  discuss  the  status  of 
the  FAA  Icing  Plan  and  other  related 
efforts.  Additionally,  the  conference 
provided  a  forum  for  representatives  of 
industry  to  express  their  viewpoints  on 
current  information  related  to  activation 
of  deicing  boots,  minimum  airspeeds, 
autopilot  operation  in  icing  conditions, 
flightcrew  information  needs,  and 
flightcrew  training.  Certain  information 
presented  at  that  meeting  is  discussed  in 
this  proposed  rule  in  the  following 
section. 

Delayed  Activation  of  Pneumatic 
Deicing  Boots 

In  accordance  with  manufacturer 
instructions  and  FAA-approved  airplane 
flight  manual  (AFM)  procedures,  the 
flightcrews  of  most  airplanes  equipped 
with  pneumatic  deicing  boots  delay  the 
initial  activation  of  the  boots  until  a 
certain  quantity  of  ice  has  accumulated 
on  the  protected  surfaces  (boots).  Some 
crews  routinely  wait  for  Va  to  V2  inch  of 
ice  to  accumulate,  and  at  least  one 
airplane  type  is  routinely  flown  with  up 
to  1  V2  inches  of  ice  on  the  protected 
surfaces  before  the  initial  activation  of 
the  deicing  boots. 

Ice  Bridging 

In  the  past,  concern  about  "ice 
bridging"  on  early  pneumatic  deicing 
boot  designs  resulted  in  the  common 
practice  of  delaying  activation  of  ice 
protection.  Ice  bridging  of  pneumatic 
deicing  boots  occurred  when  a  thin 
layer  of  ice  is  sufficiently  plastic  to 
deform  to  the  shape  of  the  inflated 
deicing  boot  tube  without  being 
fractured  and  shed  during  the  ensuing 
tube  deflation.  As  the  deformed  ice 
hardens  and  accretes  additional  ice,  the 


deicing  boot  becomes  ineffective  in 
shedding  the  "sheath"  of  ice.  However, 
ice  accumulation  resulting  from  delayed 
activation  may  pose  an  unsafe  condition 
due  to  the  resultant  adverse 
aerodynamic  effects  on  the  airplane's 
performance  or  handling  qualities. 

In  November  1997,  the  FAA  and  the 
National  Aeronautics  and  Space 
Administration  (NASA)  co-sponsored 
an  international  workshop  on  aircraft 
deicing  boot  ice  bridging.  The  objective 
of  the  workshop  was  to  provide  an  open 
forum  for  investigating  the  existence  of 
deicing  boot  bridging  and  other 
concerns  related  to  activating  ice 
protection  systems  at  the  initial 
detection  of  inflight  icing.  Sixty-seven 
representatives  from  airframe  and 
deicing  boot  manufacturers,  various 
airlines,  the  pilot  commimity,  NASA, 
the  National  Transportation  Safety 
Board,  non-US  civil  aviation  authorities, 
and  the  FAA  participated.  At  the 
workshop  no  evidence  was  presented  to 
substantiate  that  aircraft  with  modern 
deicing  boot  designs  experience  ice 
bridging.  The  general  consensus  of  the 
workshop  participants  was  that  ice 
bridging  is  not  a  problem  for  modem 
pneumatic  deicing  boot  designs  due  to 
the  use  of  higher  air  supply  pressures, 
faster  boot  inflation  and  deflation 
cycles,  and  smaller  boot  chambers.  Icing 
wind  timnel  and  flight  testing  of  these 
newer  design  features  with  automatic 
cycling  have  demonstrated  successful 
shedding  of  ice  when  activated  at  the 
onset  of  ice  accretion,  with  ice  not  shed 
on  the  initial  deicing  boot  cycle 
continuing  to  increase  in  thickness  and 
being  shed  during  subsequent  cycles. 

During  the  previously  discussed 
November  1997  international  workshop, 
the  inability  of  flightcrews  to  accurately 
gauge  wing  and  control  surfaces  ice 
accretion  Uiickness  before  activating  the 
deicing  boots  was  recognized.  Also, 
increased  airplane  drag  resulting  from 
ice  accretion  was  recognized  as  a 
potential  contributing  cause  of 
inadvertent  airspeed  loss  that 
characterized  most  in-flight  icing  related 
accidents  and  incidents.  Two  airframe 
manufacturers,  whose  products 
comprise  a  substantial  percentage  of  the 
turbopropeller  transport  fleet,  reported 
that,  because  of  these  concerns  they 
recommend  activating  the  automatic 
airframe  deicing  system  at  first  onset  of 
airframe  icing.  Those  manufacturers 
have  received  no  reports  of  deicing  boot 
ice  bridging  events  for  these  airplanes. 

The  FAA  considers  that  ice 
accumulation  on  protected  surfaces  due 
to  delayed  boot  activation  constitutes  a 
potential  safety  concern.  However,  the 
FAA  recognizes  that  not  all  airplanes 
may  be  equipped  with  "modem" 
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deicing  boots  (as  that  term  is  used  in 
this  NPRM).  The  FAA  specifically 
invites  the  submission  of  comments  and 
other  data  regarding  the  effects  of  this 
proposed  AD  on  airplanes  equipped 
with  older  pneumatic  deicing  boots, 
including  arguments  for  the  retention  of 
existing  activation  delays  for  these 
older-style  deicing  boots. 

Residual  Ice 

During  the  February  conference,  the 
attendees  agreed  that  the  airplane  is  at 
risk  while  the  airplane  is  accreting  ice, 
and  that  the  airplane  must  be 
adequately  protected  to  ensiue  that  no 
adverse  handling  and  performance 
characteristics  develop.  An  additional 
concern  discussed  at  die  conference  was 
the  possibility  that  early  activation  of 
the  ice  protection  system  might  degrade 
the  ice  shedding  effectiveness  of  the 
deicing  boots,  resulting  in  increased 
residual  ice,  i.e.,  there  would  be  more 
ice  fragments  remaining  on  the  deicing 
boots  than  woidd  exist  if  a  more 
substantial  quantity  of  ice  was  allowed 
to  form  before  the  first  ice  shedding 
cycle.  However,  the  FAA  does  not 
concur.  No  data  has  been  provided  that 
shows  that  the  presence  of  residual  ice 
following  an  earlier  activation  of  the 
deicing  boots  is  more  hazardous  than 
dela)dng  cycling  of  the  boots  until  the 
ice  accretes  to  a  larger,  specific 
thickness.  In  fact,  testing  in  icing 
conditions  has  shown  that  residual  ice 
remaining  on  the  boots  after  the  initial 


boot  cycle  is  removed  diuing 
subsequent  cycles. 

As  reported  during  the  November 
1997  international  workshop, 
manufacturers  of  a  substantial 
percentage  of  the  tiubopropeller 
transport  fleet  have  reported  satisfactory 
in-flight  icing  operations  of  their 
products  with  recommended  procediu^s 
to  activate  operation  of  the  deicing  boots 
in  the  automatic  mode  at  the  onset  of 
airframe  icing. 

Therefore,  the  FAA  considers  that  the 
activation  of  pneumatic  wing  and  tail 
deicing  boots  at  the  first  signs  of  ice    - 
accumulation  is  warranted.  The  FAA 
specifically  invites  the  submission  of 
data  to  substantiate  that  operating  the 
deicing  boots  at  the  first  sign  of  ice 
accretions  is  more  hazardous  than 
delaying  boot  activation  until  a  specific 
thickness  of  ice  has  accumulated. 

Other  Consideratioiis 

The  FAA  recognizes  that  there  may  be 
some  phases  of  flight  during  which  use 
of  the  deicing  boots  may  be 
inappropriate.  For  example,  a  deicing 
boot  inflation  cycle  that  begins 
immediately  before  or  during  the 
landing  flare  or  the  takeoff  rotation  may 
cause  imexpected  loss  of  lift  or  other 
adverse  aerodynamic  events.  This 
proposed  AD  explicidy  does  not 
supersede  procediues  in  the  AFM  that 
prohibit  using  deicing  boots  for  certain 
phases  of  fli^t  (e.g.,  diuing  take-off, 
final  approach,  and  landing). 


The  FAA  specifically  invites  the 
submission  of  comments  and  other  data 
regarding  adverse  effects  that  may  occur 
diuing  specific  phases  of  flight, 
including  takeoff,  final  approach,  or 
landing.  Any  recommended  speed 
restrictions  or  other  operational 
procedures  that  would  be  necessary  in 
order  to  mitigate  any  adverse 
aerodynamic  effects  of  deicing  boot 
inflation  during  criticd  phases  of  flight 
should  be  fully  explained  and 
documented. 

The  FAA's  Determination 

The  FAA  is  aware  that,  based  on 
previous  procedures  provided  to 
flightcrews  of  many  airplanes  equipped 
with  deicing  boots,  a  historical 
precedent  has  been  set  that  permits 
waiting  to  activate  the  d,;icing 
equipment.  In  light  of  this  information 
and  based  on  reports  received,  the  FAA 
considers  that  certain  procedures 
should  be  included  in  the  Limitations 
Section  of  the  AFM  for  all  Fairchild 
SA226  and  SA227  series  airplanes  to 
require  immediate  activation  of  the  ice 
protection  systems  when  any  ice 
accumulation  is  detected  on  the 
airplane. 

This  proposed  action  is  one  of  a 
number  of  proposed  AD's  being  issued 
on  airplanes  that  have  been  determined 
to  be  subject  to  the  same  identified 
unsafe  conditions.  Currently  proposed 
AD's  for  other  airplanes  that  are 
equipped  with  pneumatic  deicing  boots 
address  the  following  airplanes: 


Airplane  models 


Docket  No. 


Industrie  Aeronautiche  e  Meccaniche,  Model  Piaggio  P-180  Airplanes 

Pilatus  Britten-Norman  Ltd.,  BN-2T  Series  Airplanes „ , 

Pilatus  Aircraft  Ltd.,  Models  PC-12  and  PC-12/45  Airplanes  

Partenavia  Costmzioni  Aeronauticas,  S.p.A.,  Models  AP68TP  300  "Spartacus"  and  AP68TP  600  "Viator"  Airplanes 

Mitsubishi  Heavy  Industries,  Ltd.,  MU-2B  Series  Airplanes  

LET,  a.s..  Model  L-420  Airplanes „ « .„ 

British  Aerospace  Jetstream,  Models  3101  and  3201  Airplanes  

Hartjin  Aircraft  Manufacturing  Corp.,  Model  Y12  IV  airplanes  „ .... 

Empresa  Brasiteira  de  Aeronautica  S.A.  (Embraer),  Models  EMB-110P1  and  EMB-110P2  Airplanes „... 

Domier  Luftfahrt  GmbH,  228  Series  Airplanes 

Bombardier  Inc.,  DHC-6  Series  Airplanes  _ 

The  Cessna  Aircraft  Company,  208  Series  Airplanes „ ^...„..„ 

Raytheon  Aircraft  Company,  90,  99,  100,  200,  300,  1900,  and  2000  Series  Airplanes .w...^.;.,.^.;.^,...^......^..,.. 

AeroSpace  Technologies  Of  Australia  Pty  Ltd.,  Models  N22B  and  N24A J..'.......^ ...'...........l... 

Short  Brothers  &  Hariand  Ltd.,  Models  SC-7  Series  2  and  SC-7  Series  3  Airplanes 

The  New  Piper  Aircraft,  Inc.,  PA-31  Series  Airplanes 

SOCATA— Groupe  AEROSPATIALE,  Model  TBM  700  Airplanes  „ „ ...- „. 

Twin  Commander  Aircraft  Corporation,  600  Series  Airplanes „ -.. 

The  Cessna  Aircraft  Company,  Models  425  and  441  Airplanes „ ........ 

Cessna  Aircraft  Company,  Models  500,  550,  and  560  Airplanes  ...„...„ . 

Sabreliner  Corporation,  Models  40,  60,  70,  and  80  Series  Airplanes » „ 

Gulfstream  Aerospace,  Model  G-159  Series  Airplanes 

McDonnell  Douglas,  Models  DC-3  and  DC-4  Series  Airplanes 

Mitsubishi  Heavy  Industries,  Model  YS-11  and  YS-11A  Series  Airplanes 

Frakes  Aviation,  Model  G-73  (Mallard)  and  G-73T  Series  Airplanes „ „ ~ 

Lockheed,  Models  L-14  and  L-18  Series  Airplanes 

Fairchild,  Models  F27  and  FH227  Series  Airplanes „ - „ 

Aerospatiale,  Models  ATR-42/ATR-72  Series  Airplanes „ .-. „ 

Jetstream,  Model  BAe  ATP  Airplanes ..~ 

Jetstream,  Model  4101  Airplanes  „ ^..« «. 


99-CE-34-AD 

99-CE-3&-AD 

99-CE-36-AD 

99-CE-37-AD 

99-CE-38-A0 

99-CE-39-AD 

99-CE-40-AD 

99-CE-41-AD 

99-CE^2-AD 

99-CE^«-AD 

99-CE^U-AD 

99-<:E-45-AD 

99-CE^t6-AD 

9»-CE-47-AD 

9^-CE-4a-AD 

99-CE-49-AD 

99-CE-50-AD 

99-CE-51-AD 

99-CE-53-AD 

99-NM-136-AD 

99-NM-137-AD 

99-NM-138-AD 

99-NM-139-AD 

99-NM-140-AD 

99-NM-141-AD 

99-NM-142-AD 

99-NM-143-AD 

99-NM-144-AD 

99-NM-145-AD 

99-NM-146-AD 


55180 


Federal  Register / Vol.  64,  No.  196 /Tuesday,  October  12,  1999 /Proposed  Rules 


Airplane  models 

■ 

British  Aerospace,  Model  HS  748  Series  Airplanes  

Saab,  Model  SF340A/SAAB  340B/SAAB  2000  Series  Airplanes  

CASA.  Model  C-212/CIn»-235  Series  Airplanes  

Domier,  Model  328-100  Series  Airplanes 

Lockheed,  Model  1329-23  and  1329-25  (Lockheed  Jetstar)  Series  Airplanes 

de  Havilland  Model,  DHC-7/DHC-8  Series  Airplanes  

Fokker,  Model  F27  Marii  100/200/300/400/500/600/700/050  Series  Airplanes 
Short  Brothers,  Model  SD3-30/SD3-60/SD3-SHERPA  Series  Airplanes  


Docket  No. 


99-NM-147-AD 
99-NM-148-AD 
99-NM-149-AD 
99-NM-150-AO 
99-NM-151-AD 
99-NM-152-AD 
99-NM-153-AD 
99-NM-154-AD 


Explanation  of  the  Provisions  of  the 
Proposed  AO 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Fairdiild  SA226  and 
SA227  series  airplanes  of  the  same  type 
design  registered  in  the  United  States, 
the  FAA  is  proposing  AD  action.  The 
proposed  AD  would  require  revising  the 
Limitations  Section  of  the  AFM  to 
include  requirements  for  activation  of 
pneiunatic  deicing  boots  at  the  first 
indication  of  ice  accumulation  on  the 
airplane. 

Cost  Impact 

The  FAA  estimates  that  160  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  workhoiir  per  airplane 
to  accomphsh  the  proposed  AFM 
revisions.  Accomplishing  the  proposed 
AFM  revision  requirements  of  this 
NPRM  may  be  performed  by  the  owner/ 
operator  holding  at  least  a  private  pilot 
certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14 
CFR  43.7),  and  must  be  entered  into  the 
aircraft  records  showing  compliance 
with  the  proposed  AD  in  accordance 
with  section  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9).  The 
only  cost  impact  of  the  proposed  AD  is 
the  time  it  would  take  each  owner/ 
operator  of  the  affected  airplanes  to 
insert  the  information  into  the  AFM. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  110341  February  26, 1979);  and  (3)  if 


promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Fairchild  Aircraft  Corporation:  Docket  No. 
99-CE-52-AD. 
Applicability:  The  following  model 
airplanes,  all  serial  numbers  equipped  with 
pneumatic  deicing  boots,  certiBcated  in  any 
category. 

Models 

SA226-T,  SA226-AT,  SA226-T(B).  SA227- 
AT,  SA227-TT,  SA226-TC,  SA227-AC, 
SA227-PC.  SA227-BC,  SA227-CC. 
SA227-DC 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modined,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AO. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 


repair  on  the  unsafe  condition  addressed  by 
this  AO;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  assure  that  flightcrews  activate  the  wing 
and  tail  pneumatic  deicing  boots  at  the  first 
signs  of  ice  accumulation  on  the  airplane, 
accomplish  the  following: 

(a)  Within  10  days  after  the  effective  date 
of  this  AD:  Revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  requirements 
for  activation  of  the  ice  protection  systems. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM. 

"•  Except  for  certain  phases  of  flight 
where  the  AFM  specifies  that  deicing  boots 
should  not  be  used  (e.g.,  take-off,  final 
approach,  and  landing),  compliance  with  the 
following  is  required. 

•  Wing  and  Tail  Leading  Edge  Pneumatic 
Deicing  Boot  System,  if  installed,  must  be 
activated: 

— At  the  first  sign  of  ice  formation 
anywhere  on  the  aircraft,  or  upon 
annunciation  from  an  ice  detector 
system,  whichever  occurs  first;  and 

— ^The  system  must  either  be  continued  to 
be  operated  in  the  automatic  cycling 
mode,  if  available;  or  the  system  must  be 
manually  cycled  as  needed  to  minimize 
the  ice  accretions  on  the  airframe. 

•  The  wing  and  tail  leading  edge 
pneumatic  deicing  boot  system  may  be 
deactivated  only  after  leaving  icing 
conditions  and  after  the  airplane  is 
determined  to  be  clear  of  ice." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD,  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the  aircraft 
records  showing  compliance  with  this  AO  in 
accordance  with  section  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AO 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  1201  Walnut,  suite  900,  Kansas 
City,  Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
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comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  Information  related  to  this  AD  may  be 
examined  at  the  FAA,  Central  Region,  Office 
of  the  Regional  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
October  4,  1999. 

Michael  Gallagher, 

Manager,  SmaU  Airplane  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  99-26580  Filed  10-8-99;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-CE-45-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Cessna 
Aircraft  Company  Models  208, 208A, 
and  208B  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. ' 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  Cessna 
Aircraft  Company  (Cessna)  Models  208, 
208A.  and  208B  airplanes.  The 
proposed  AD  would  require  revising  the 
Airplane  Flight  Manual  (AFM)  to 
include  requirements  for  activation  of 
the  airframe  pneiunatic  deicing  boots. 
The  proposed  AD  is  the  result  of  reports 
of  in-flight  incidents  and  an  accident 
that  occurred  in  icing  conditions  where 
the  airframe  pneiunatic  deicing  boots 
were  not  activated.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  assure  that  flightcrews 
activate  the  pneumatic  wing  and  tail 
deicing  boots  at  the  first  signs  of  ice 
accumulation.  This  action  will  prevent 
reduced  controllability  of  the  aircraft . 
due  to  adverse  aerodynamic  effects  of 
ice  adhering  to  the  airplane  prior  to  the 
first  deicing  cycle. 

DATES:  Comments  must  be  received  on 
or  before  December  1, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  99-CE-45- 
AD,  Room  1558,  601  E.  12th  Street. 
Kansas  City,  Missouri  64106.  Comments 


may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  P.  Dow,  Sr.,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City.  Missoiu-i 
64106;  telephone:  (816)  426-6932; 
facsimile:  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
niunber  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  wiU  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-CE-45-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Coimsel,  Attention:  Rules 
Docket  No.  99-<i:-45-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Discussion 

On  January  9, 1997,  an  Empresa 
Brazileira  de  Aeronautica,  S.A. 
(EMBRAER)  Model  EMB-120RT  series 
airplane  was  involved  in  an 
uncommanded  roll  excursion  and 
consequent  rapid  descent  that  resulted 
in  an  accident  near  Monroe,  Michigan. 
The  post-accident  investigation 
conducted  by  the  National 
Transportation  Safety  Board  (NTSB) 


concluded  that  the  airplane  had 
accumulated  a  thin,  rough  layer  of  ice 
on  its  lifting  surfaces.  That 
accumulation  of  ice,  in  combination 
with  the  slowing  of  the  airplane  to  an 
airspeed  inappropriate  for  the  icing 
conditions  in  which  the  airplane  was 
flying,  resulted  in  loss  of  control  that 
was  not  corrected  before  the  airplane 
impacted  the  ground.  The  NTSB  also 
concluded  that  the  flight  crew  did  not 
activate  the  wing  and  tail  pneumatic 
deicing  boots.  An  NTSB 
recommendation  related  to  this  accident 
requested  that  the  FAA  mandate  that 
pneiunatic  deicing  boots  be  turned  on  as 
soon  as  the  airplane  enters  icing 
conditions. 

The  FAA  has  reviewed  the  icing- 
related  incident  history  of  certain 
airplanes,  and  has  determined  that  icing 
incidents  may  have  occurred  because 
pneumatic  deicing  boots  were  not 
activated  at  the  first  evidence  of  ice 
accretion.  As  a  result,  the  handling 
qualities  or  the  controllability  of  the 
ciirplane  may  have  been  reduced  due  to 
the  accumulated  ice.  That  factor  was 
present  in  the  accident  discussed 
previously  and,  as  such,  constitutes  an 
unsafe  condition. 

Request  for  Infonnation 

On  October  1, 1998.  the  FAA  sent 
letters  to  certain  manufacturers  of 
airplanes  certified  in  accordance  with 
part  25  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25).  The  letters 
requested  certain  icing  system  design 
information  and  operational  procedures 
applicable  to  their  airplanes  concerning 
flight  during  icing  conditions.  The 
letters  also  requested  that  manufacturers 
provide  data  showing  that  the  aircraft 
has  safe  operating  characteristics  with 
ice  accreted  on  the  protected  siufaces 
(boots).  The  manufacturers  were  asked 
to  provide  data  using  the  following 
assumptions:  The  most  adverse  ice 
accumulation  possible  during  operation 
in  the  icing  envelope  specified  in  part 
25.  Appendix  C  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25),  and  that 
recommended  procedures  for  deicing 
boot  operation  were  used.  Additionally, 
the  manufacturers  were  asked  to 
provide  information  related  to  operation 
of  the  autopilot  during  icing  conditions, 
and  for  information  related  to 
appropriate  operating  speeds  for  icing 
operations. 

No  information  received,  as  a  result  of 
that  request,  has  caused  the  FAA  to 
reconsider  the  previous  conclusion  that 
an  unsafe  condition  may  exist. 

Public  Meeting 

Subsequent  to  the  collection  of  those 
design  and  operational  data,  the  FAA 
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held  an  international  conference  on 
"Inflight  Operations  in  Icing 
Conditions",  in  Washington,  E)C,  on 
February  2-4, 1999.  The  purpose  of  the 
conference  was  to  discuss  the  status  of 
the  FAA  Icing  Plan  and  other  related 
efforts.  Additionally,  the  conference 
provided  a  forum  for  representatives  of 
industry  to  express  their  viewpoints  on 
current  information  related  to  activation 
of  deicing  boots,  minimum  airspeeds, 
autopilot  operation  in  icing  conditions, 
flightcrevy  information  needs,  and 
flightcrew  training.  Certain  information 
presented  at  that  meeting  is  discussed  in 
this  proposed  rule  in  the  following 
section. 

Delajred  Activation  of  Pneumatic 
Deic^  Boots 

In  accordance  with  manufacturer 
instructions  and  FAA-approved  airplane 
flight  manual  (AFM)  procedures,  the 
flightcrews  of  most  airplanes  equipped 
with  pneumatic  deicing  boots  delay  the 
initial  activation  of  the  boots  until  a 
certain  quantity  of  ice  has  accumulated 
on  the  protected  surfaces  (boots).  Some 
crews  routinely  wait  for  V*  to  V2  inch  of 
ice  to  acciunulate,  and  at  least  one 
airplane  type  is  routinely  flown  with  up 
to  1 V2  inches  of  ice  on  the  protected 
suirfaces  before  the  initial  activation  of 
the  deicing  boots. 

Ice  Bridging 

In  the  past,  concern  about  "ice 
bridging"  on  early  pneumatic  deicing 
boot  designs  resulted  in  the  common 
practice  of  delaying  activation  of  ice 
protection.  Ice  bridging  of  pneumatic 
deicing  boots  occurred  when  a  thin 
layer  of  ice  is  sufficiently  plastic  to 
deform  to  the  shape  of  the  inflated 
deicing  boot  tube  without  being 
fractiired  and  shed  during  the  ensuing 
tube  deflation.  As  the  deformed  ice 
hardens  and  accretes  additional  ice,  the 
deicing  boot  becomes  ineffective  in 
shedding  the  "sheath"  of  ice.  However, 
ice  accimiulation  resulting  from  delayed 
activation  may  pose  an  unsafe  condition 
due  to  the  resultant  adverse 
aerodynamic  effects  on  the  airplane's 
performance  or  handling  qualities. 

In  November  1997,  the  FAA  and  the 
National  Aeronautics  and  Space 
Administration  (NASA)  co-sponsored 
an  international  workshop  on  aircraft 
deicing  boot  ice  bridging.  The  objective 
of  the  workshop  was  to  provide  an  open 
forum  for  investigating  the  existence  of 
deicing  boot  bridging  and  other 
concerns  related  to  activating  ice 
protection  systems  at  the  initial 
detection  of  inflight  icing.  Sixty-seven 
representatives  from  airframe  and 
deicing  boot  manufacturers,  various 
airlines,  the  pilot  community,  NASA, 


the  National  Transportation  Safety 
Board,  non-US  civil  aviation  authorities, 
and  the  FAA  participated.  At  the 
workshop  no  evidence  was  presented  to 
substantiate  that  aircraft  with  modem 
deicing  boot  designs  experience  ice 
bridging.  The  general  consensus  of  the 
workshop  participants  was  that  ice 
bridging  is  not  a  problem  for  modem 
pneumatic  deicing  boot  designs  due  to 
the  use  of  higher  air  supply  pressures, 
faster  boot  inflation  and  deflation 
cycles,  and  smaller  boot  chambers.  Icing 
wind  tunnel  and  flight  testing  of  these 
newer  design  featiires  with  automatic 
cycling  have  demonstrated  successful 
shedding  of  ice  when  activated  at  the 
onset  of  ice  accretion,  with  ice  not  shed 
on  the  initial  deicing  boot  cycle 
continuing  to  increase  in  thickness  and 
being  shed  diu-ing  subsequent  cycles. 

During  the  previously  discussed 
November  1997  international  workshop, 
the  inability  of  flightcrews  to  accurately 
gauge  wing  and  control  surfaces  ice 
accretion  thickness  before  activating  the 
deicing  boots  was  recognized.  Also, 
increased  airplane  drag  resulting  from 
ice  accretion  was  recognized  as  a 
potential  contributihg  cause  of 
inadvertent  airspeed  loss  that 
characterized  most  in-flight  icing  related 
accidents  and  incidents.  Two  airframe 
manufacturers,  whose  products 
comprise  a  substantial  percentage  of  the 
tiirbopropeller  transport  fleet,  reported 
that,  because  of  these  concerns  they 
recommend  activating  the  automatic 
airframe  deicing  system  at  first  onset  of 
airframe  icing.  Those  manufacturers 
have  received  no  reports  of  deicing  boot 
ice  bridging  events  for  these  airplanes. 

The  FAA  considers  that  ice 
accimiulation  on  protected  surfaces  due 
to  delayed  boot  activation  constitutes  a 
potential  safety  concem.  However,  the 
FAA  recognizes  that  not  all  airplanes 
may  be  equipped  with  "modem" 
deicing  boots  (as  that  term  is  used  in 
this  NPRM).  The  FAA  specifically 
invites  the  submission  of  comments  and 
other  data  regarding  the  effects  of  this 
proposed  AD  on  airplanes  equipped 
with  older  pneumatic  deicing  boots, 
including  arguments  for  the  retention  of 
existing  activation  delays  for  these 
older-style  deicing  boots. 

Residual  Ice 

During  the  February  conference,  the 
attendees  agreed  that  the  airplane  is  at 
risk  while  tihe  airplane  is  accreting  ice, 
and  that  the  airplane  must  be 
adequately  protected  to  ensure  that  no 
adverse  handling  and  performance 
characteristics  develop.  An  additional 
concem  discussed  at  die  conference  was 
the  possibility  that  early  activation  of 
the  ice  protection  system  might  degrade 


the  ice  shedding  effectiveness  of  the 
deicing  boots,  resulting  in  increased 
residual  ice,  i.e.,  there  would  be  more 
ice  fragments  remaining  on  the  deicing   ■ 
boots  than  would  exist  if  a  more 
substantial  quantity  of  ice  was  allowed 
to  form  before  the  first  ice  shedding 
cycle.  However,  the  FAA  does  not 
concur.  No  data  has  been  provided  that 
shows  that  the  presence  of  residual  ice 
following  an  earlier  activation  of  the 
deicing  boots  is  more  hazardous  than 
delaying  cycling  of  the  boots  until  the 
ice  accretes  to  a  larger,  specific 
thickness.  In  fact,  testing  in  icing 
conditions  has  shown  that  residual  ice 
remaining  on  the  boots  after  the  initial 
boot  cycle  is  removed  during 
subsequent  cycles. 

As  reported  during  the  November 
1997  international  workshop, 
manufacturers  of  a  substantial 
percentage  of  the  turbopropeller 
transport  fleet  have  reported  satisfactory 
in-flight  icing  operations  of  their 
products  withTecommended  procedures 
to  activate  operation  of  the  deicing  boots 
in  the  automatic  mode  at  the  onset  of 
airframe  idng. 

Therefore,  the  FAA  considers  that  the 
activation  of  pneumatic  wing  and  tail 
deicing  boots  at  the  first  signs  of  ice 
accumulation  is  warranted.  The  FAA 
specifically  invites  the  submission  of 
data  to  substantiate  that  operating  the 
deicing  boots  at  the  first  sign  of  ice 
accretions  is  more  hazardous  than 
dela3ing  boot  activation  until  a  specific 
thickness  of  ice  has  accumulated. 

Other  Considerations 

The  FAA  recognizes  that  there  may  be 
some  phases  of  flight  during  which  use 
of  the  deicing  boots  may  be 
inappropriate.  For  example,  a  deicing 
boot  inflation  cycle  that  begins 
immediately  before  or  during  the 
landing  flare  or  the  takeoff  rotation  may 
cause  imexpected  loss  of  lift  or  other 
adverse  aerodynamic  events.  This 
proposed  AD  explicitly  does  not 
supersede  procedures  in  the  AFM  that 
prohibit  using  deicing  boots  for  certain 
phases  of  flight  (e.g.,  during  take-off, 
final  approach,  and  landing). 

The  FAA  specifically  invites  the 
submission  of  comments  and  other  data 
regarding  adverse  effects  that  may  occur 
during  specific  phases  of  flight, 
including  takeoff,  final  approach,  or 
landing.  Any  recommended  speed 
restrictions  or  other  operational 
procedures  that  would  be  necessary  in 
order  to  mitigate  any  adverse 
aerodjrnamic  effects  of  deicing  boot 
inflation  during  critical  phases  of  flight 
should  be  fully  explained  and 
documented. 
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Hie  FAA's  Deteniiination 

The  FAA  is  aware  that,  based  on 
previous  procedures  provided  to 
flightcrews  of  many  airplanes  equipped 
with  deicing  boots,  a  historical 
precedent  has  been  set  that  permits 
waiting  to  activate  the  deicing 
equipment.  In  light  of  this  information 


and  based  on  reports  received,  the  FAA 
considers  that  certain  procedures 
should  be  included  in  the  Limitations 
Section  of  the  AFM  for  all  Cessna 
Models  208,  208A,  and  208B  airplanes 
to  require  immediate  activation  of  the 
ice  protection  systems  when  any  ice 
acciimulation  is  detected  on  the 
airplane. 


This  proposed  action  is  one  of  a 
number  of  proposed  AD's  being  issued 
on  airplanes  that  have  been  determined 
to  be  subject  to  the  same  identified 
unsafe  conditions.  Currently  proposed 
AD's  for  other  airplanes  that  are 
equipped  with  pneumatic  deicing  boots 
address  the  following  airplanes: 


Airplane  models 


Docket  No. 


Industrie  Aeronautiche  e  Meccaniche,  Model  Piaggio  P-180  Airplanes 

Pilatus  Britten-Norman  Ltd.,  BN-2T  Series  Airplanes 

Pilatus  Aircraft  Ltd.,  Models  PC-12  and  PC-12/45  Airplanes  

Partenavia  Costruzioni  Aeronauticas,  S.p.A.,  Models  AP68TP  300  "Spartacus"  and  AP68TP  600  "Viator"  Airplanee 

Mitsubishi  Heavy  Industries.  Ltd.,  MU-2B  Series  Airplanes 

LET,  a.s.,  Model  L-420  Airplanes  ^ „ „ „ 

British  Aerospace,  Jetstream  Models  3101  and  3201  Airplanes  „ „ „ 

Harbin  Aircraft  Manufacturing  Corp.,  Model  Y12  IV  airplanes „ „ 

Empresa  Brasiieira  de  Aeronautica  S.A.  (Embraer),  Models  EMB-110P1  and  EMB-110P2  Airplanes 

Domier  Luftfahrt  GmbH,  228  Series  Airplanes ..~,...._ 

Bombardier  Inc.,  DHC-6  Series  Airplanes 

Raytheon  Aircraft  Company,  90,  99,  100,  200,  300,  1900,  and  2000  Series  Airplanes 

AeroSpace  Technologies  Of  Australia  Pty  Ltd.,  Models  N22B  and  N24A 

Short  Brothers  &  Hartand  Ltd.,  Models  SC-7  Series  2  and  SC-7  Series  3  Airplanes ^ ... 

The  New  Piper  Aircraft,  Inc.,  PA-31  Series  Airplanes 

SOCATA— Groupe  AEROSPATIALE,  Model  TBM  700  Airplanes „ 

Twin  Commander  Aircraft  Corporation  600  Series  Airplanes  ,.....„ 

Falrchlld  Aircraft  Corporation,  SA226  and  SA227  Series  Airplanes ......_ 

The  Cessna  Aircraft  Company,  Models  425  and  441  Airplanes  

Cessna  Aircraft  Company,  Models  500,  550,  and  560  Airplanes . 

Sabreliner  Corporation,  Models  40,  60,  70,  and  80  Series  Airplanes 

Gulfstream  Aerospace,  Model  G-159  Series  Airplanes 

McDonnell  Douglas,  Models  DC-3  and  DC-4  Series  Airplanes _ 

Mitsubishi  Heavy  Industries,  Model  YS-11  and  YS-11A  Series  Airplanes  .... 

Frakes  Aviation,  Model,  G-73  (Mallard)  and  G-73T  Series  Airplanes ; 

Lockheed,  Models  L-14  and  L-18  Series  Airplanes „.....„....„ 

Fairchild,  Models  F27  and  FH227  Series  Airplanes „ , 

Aerospatiale,  Models  ATR-42/ATR-72  Series  Airplanes  

Jetstream  Model  BAe  ATP  Airplanes  

Jetstream  Model  4101  Airplanes  '. 

British  Aerospace  Model  HS  748  Series  Airplanes „ 

Saab,  Model  SF340A/SAAB  340B/SAAB  2000  Series  Airplanes  

CASA  Model  C-212/Cf4-235  Series  Airplanes „....-. , 

Domier  Model  328-100  Series  Airplanes „ 

Lockheed  Model  1 329-23  and  1 329-25  (Lockheed  Jetstar)  Series  Airplanes  

de  Havilland  Model  DHC^7/DHC-8  Series  Airplanes  

Fokker  Model  F27  Mari<  100/200/300/400/500/600/700/050  Series  Airplanes  

Short  Brothers,  Model  SD3-30/SD3-60/SD3-SHERPA  Series  Airplanes  


99-CE-34-AD 

99-CE-35-AD 

99-CE-36-AD 

99-CE-37-AD 

99-CE-38-AD 

99-CE-39-AD 

99-CE-40-AD 

99-CE-41-AD 

99-CE-42-AD 

99-CE-43-AD 

99-CE-44-AD 

99-CE-46-AD 

99-CE-47-AD 

99-CE-48-AD 

99-CE-49-AD 

99-CE-50-AD 

99-CE-51-AD 

99-CE-52-AD 

99-CE-53-AD 

99-NM-136-AD 

99-NM-137-AD 

99-NM-138-AD 

99-NM-139-AD 

99-NM-140-AD 

39-NH^141-AD 

99-NM-142-AD 

99-NM-143-AD 

99-NM-144-AD 

9»-NM-145-AD 

99-NM-146-AD 

99-NM-147-AD 

99-NM-148-AD 

9^-NM-14&-AD 

99-NM-150-AD 

99-NM-151-AD 

99-NM-152-AD 

99-NM-153-AD 

99-NM-154-AD 


Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Cessna  Models  208. 
208A,  and  208B  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  FAA  is  proposing  AD  action. 
The  proposed  AD  would  require 
revising  the  Limitations  Section  of  the 
AFM  to  include  requirements  for 
activation  of  pneiunatic  deicing  boots  at 
the  first  indication  of  ice  accumulation 
on  the  airplane. 

Cost  Impact 

The  FAA  estimates  that  576  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  workhoiu  per  airplane 


to  accomplish  the  proposed  AFM 
revisions.  Accomplishing  the  proposed 
AFM  revision  requirements  of  this 
NPRM  may  be  performed  by  the  owner/ 
operator  holding  at  least  a  private  pilot 
certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14 
CFR  43.7),  and  must  be  entered  into  the 
aircraft  records  showing  compliance 
with  the  proposed  AD  in  accordance 
with  section  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9).  The 
only  cost  impact  of  the  proposed  AD  is 
the  time  it  would  take  each  owner/ 
operator  of  the  affected  airplanes  to 
insert  the  information  into  the  AFM. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 


on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  tmd«' 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,'  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
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under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regxilatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 


139.13    [An 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Cewna  Aircraft  Company:  Docket  No.  99- 
CE-45-AD. 

Applicability:  Models  208,  208A,  and  208B 
airplanes,  all  serial  numbers  equipped  with 
pneumatic  deicing  boots,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  e  pplicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  assure  that  ftightcrews  activate  the  wing 
and  tail  pneumatic  deicing  boots  at  the  first 
signs  of  ice  accumulation  on  the  airplane, 
accomplish  the  following: 

(a)  Within  10  days  after  the  effective  date 
of  this  AD:  Revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  requirements 
for  activation  of  the  ice  protection  systems. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  tbe  AFM. ' 

"•  Except  for  certain  phases  of  flight 
where  the  AFM  specifies  that  deicing  boots 
should  not  be  used  (e.g.,  take-off.  final 


approach,  and  landing],  compliance  with  the 
following  is  required. 

•  Wing  and  Tail  Leading  Edge  Pneumatic 
Deicing  Boot  System,  if  installed,  must  be 
activated: 

^At  the  first  sign  of  ice  formation 
anywhere  on  the  aircraft,  or  upon 
annunciation  from  an  ice  detector 
system,  whichever  occurs  first;  and 

— The  system  must  either  be  continued  to 
be  operated  in  the  automatic  cycling 
mode,  if  available;  or  the  system  must  be 
manually  cycled  as  needed  to  minimize 
the  ice  accretions  on  the  airframe. 

•  The  wing  and  tail  leading  edge 
pneumatic  deicing  boot  system  may  be' 
deactivated  only  after  leaving  icing 
conditions  and  after  the  airplane  is 
determined  to  be  clear  of  ice." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD.  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the  aircrafi 
records  showing  compliance  with  this  AD  in 
accordance  with  section  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Small  Airplane 
Directorate,  1201  Walnut,  suite  900,  Kansas 
City.  Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  Information  related  to  this  AD  may  be 
examined  at  the  FAA.  Central  Region.  Office 
of  the  Regional  Counsel.  Room  1558,  601  E. 
12th  Street,  Kansas  City.  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
October  4, 1999. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Senrice. 
[FR  Doc.  99-26579  Filed  10-&-99;  8:45  am] 
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Alrworthineas  Directives;  Tbe  Catana 
Aircraft  Company  Modala  425  and  441 
Alrplanaa 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NFRKf). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  The  Cessna 
Aircraft  Company  (Cessna)  Models  425 
and  441  airplanes.  The  proposed  AD 
would  require  revising  the  Airplane 
Flight  Manual  (AFM)  to  include 
requirements  for  activation  of  the 
airframe  pneumatic  deicing  boots.  The 
proposed  AD  is  the  result  of  reports  of 
in-flight  incidents  and  an  accident  that 
occurred  in  icing  conditions  where  the 
airframe  pneumatic  deicing  boots  were 
not  activated.  The  actions  specified  fay 
the  proposed  AD  are  intended  to  assure 
that  flightcrews  activate  the  pneumatic 
wing  and  tail  deicing  boots  at  the  first 
signs  of  ice  accimiulation.  This  action 
will  prevent  reduced  controllability  of 
the  aircraft  due  to  adverse  aerodjrnamic 
effects  of  ice  adhering  to  the  airplane 
prior  to  the  first  deicing  cycle. 
DATES:  Comments  must  be  received  on 
or  before  December  1, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  99-CE-53- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 
FOR  FURTHER  INFORMATK>N  CONTACT:  Mr. 
John  P.  Dow,  Sr.,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate.  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone:  (816)  426-6932; 
facsimile:  (816)  426-2169. 
SUPPLEMENTARY  information: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
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communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  No.  99-CE-53-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  99-CE-53-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Discussion 

On  January  9, 1997,  an  Empresa 
Brazileira  de  Aeronautica,  S.A. 
(EMBRAER)  Model  EMB-120RT  series 
airplane  was  involved  in  an 
uncommanded  roll  excursion  and 
consequent  rapid  descent  that  resulted 
in  an  accident  near  Monroe,  Michigan. 
The  post-accident  investigation 
conducted  by  the  National 
Transportation  Safety  Board  (NTSB) 
concluded  that  the  airplane  had 
acc\miulated  a  thin,  rough  layer  of  ice 
on  its  lifting  surfaces.  That 
acciunulation  of  ice,  in  combination 
with  the  slowing  of  the  airplane  to  an 
airspeed  inappropriate  for  the  icing 
conditions  in  which  the  airplane  was 
flying,  resulted  in  loss  of  control  that 
was  not  corrected  before  the  airplane 
impacted  the  ground.  The  NTSB  also 
concluded  that  the  flight  crew  did  not 
activate  the  wing  and  tail  pneimiatic 
deicing  boots.  An  NTSB 
recommendation  related  to  this  accident 
requested  that  the  FAA  mandate  that 
pneumatic  deicing  boots  be  turned  on  as 
soon  as  the  airplane  enters  icing 
conditions. 

The  FAA  has  reviewed  the  icing- 
related  incident  history  of  certain 


airplanes,  and  has  determined  that  icing 
incidents  may  have  occurred  because 
pneumatic  deicing  boots  were  not 
activated  at  the  first  evidence  of  ice 
accretion.  As  a  result,  the  handling 
qualities  or  the  controllability  of  the 
airplane  may  have  been  reduced  due  to 
the  acciimulated  ice.  That  factor  was 
present  in  the  accident  discussed 
previously  and,  as  such,  constitutes  an 
unsafe  condition. 

Request  for  Infonnation 

On  October  1, 1998.  the  FAA  sent 
letters  to  certain  manufactiu'ers  of 
airplanes  certified  in  accordance  with 
part  25  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25).  The  letters 
requested  certain  icing  system  design 
information  and  operational  procedures 
applicable  to  their  airplanes  concerning 
flight  during  icing  conditions.  The 
letters  also  requested  that  manufacturers 
provide  data  showing  that  the  aircraft 
has  safe  operating  characteristics  with 
ice  accreted  on  the  protected  surfaces 
(boots).  The  manufacturers  were  asked 
to  provide  data  using  the  following 
assumptions:  The  most  adverse  ice 
accumulation  possible  during  operation 
in  the  icing  envelope  specified  in  part 
25,  Appendix  C  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25),  and  that 
recommended  procedures  for  deicing 
boot  operation  were  used.  Additionally, 
the  manufacturers  were  asked  to 
provide  information  related  to  operation 
of  the  autopilot  during  icing  conditions, 
and  for  information  related  to 
appropriate  operating  speeds  for  icing 
operations. 

No  information  received,  as  a  result  of 
that  request,  has  caused  the  FAA  to 
reconsider  the  previous  conclusion  that 
an  unsafe  condition  may  exist. 

Public  Meeting 

Subsequent  to  the  collection  of  those 
design  and  operational  data,  the  FAA 
held  an  international  conference  on 
"Inflight  Operations  in  Icing 
Conditions",  in  Washington,  DC,  on 
February  2-4, 1999.  The  purpose  of  the 
conference  was  to  discuss  the  status  of 
the  FAA  Icing  Plan  and  other  related 
efforts.  Additionally,  the  conference 
provided  a  forum  for  representatives  of 
industry  to  express  their  viewrpoints  on 
current  information  related  to  activation 
of  deicing  boots,  minimum  airspeeds, 
autopilot  operation  in  icing  conditions, 
flightcrew  information  needs,  and 
flightcrew  training.  Certain  information 
presented  at  that  meeting  is  discussed  in 
this  proposed  rule  in  the  following 
section. 


Delayed  Activation  of  Pneumatic 
Deicing  Boots 

In  accordance  with  manufacturer 
instructions  and  FAA-approved  airplane 
fUght  manual  (AFM)  procedures,  the 
flightcrews  of  most  airplanes  equipped 
with  pneumatic  deicing  boots  delay  the 
initial  activation  of  the  boots  until  a 
certain  quantity  of  ice  has  accimiulated 
on  the  protected  sur^ces  (boots).  Some 
crews  routinely  wait  for  Va  to  V2  inch  of 
ice  to  accumulate,  and  at  least  one 
airplane  type  is  routinely  flown  with  up 
to  1 V2  inches  of  ice  on  the  protected 
surfaces  before  the  initial  activation  of 
the  deicing  boots. 

Ice  Bridging 

In  the  past,  concern  about  "ice 
bridging"  on  early  pneimiatic  deicing 
boot  designs  resulted  in  the  common 
practice  of  delaying  activation  of  ice 
protection.  Ice  bridging  of  pneiunatic 
deicing  boots  occurred  when  a  thin  - 
layer  of  ice  is  sufficiently  plastic  to 
deform  to  the  shape  of  the  inflated 
deicing  boot  tube  without  being 
fiactiu«d  and  shed  during  the  ensuing 
tube  deflation.  As  the  deformed  ice 
hardens  and  accretes  additional  ice,  the 
deicing  boot  becomes  ineffective  in 
shedding  the  "sheath"  of  ice.  However, 
ice  accumulation  resulting  fitim  delayed 
activation  may  pose  an  uiisafe  condition 
due  to  the  resultant  adverse 
aerodynamic  effects  on  the  airplane's 
performance  or  handling  qualities. 

In  November  1997,  the  FAA  and  the 
National  Aeronautics  and  Space 
Administration  (NASA)  co-sponsored 
an  international  workshop  on  aircraft 
deicing  boot  ice  bridging.  The  objective 
of  the  workshop  was  to  provide  an  open 
forum  for  investigating  the  existence  of 
deicing  boot  bridging  and  other 
concerns  related  to  activating  ice 
protection  systems  at  the  initial 
detection  of  inflight  icing.  Sixty-seven 
representatives  from  airframe  and 
deicing  boot  manufacturers,  various 
airlines,  the  pilot  community,  NASA, 
the  National  Transportation  Safety 
Board,  non-US  civil  aviation  authorities, 
and  the  FAA  participated.  At  the 
workshop  no  evidence  was  presented  to 
substantiate  that  aircraft  with  modem 
deicing  boot  designs  experience  ice 
bridging.  The  general  consensus  of  the 
workshop  participants  was  that  ice 
bridging  is  not  a  problem  for  modem 
pneumatic  deicing  boot  designs  due  to 
the  use  of  higher  air  supply  pressures, 
faster  boot  inflation  and  deflation 
cycles,  and  smaller  boot  chambers.  Icing 
wind  tiumel  and  flight  testing  of  these 
newer  design  features  with  automatic 
cycling  have  demonstrated  successful 
shedding  of  ice  when  activated  at  the 


55186  Federal  Register/ Vol.  64.  No.  196 /Tuesday,  October  12,  1999 /Proposed  Rules 


onset  of  ice  accretion,  with  ice  not  shed 
on  the  initial  deicing  boot  cycle 
continuing  to  increase  in  thickness  and 
being  shed  during  subsequent  cycles. 

During  the  previously  discussed 
November  1997  international  workshop, 
the  inability  of  flightcrews  to  accurately 
gauge  wing  and  control  surfaces  ice 
accretion  thickness  before  activating  the 
deicing  boots  was  recognized.  Also, 
increased  airplane  drag  resulting  from 
ice  accretion  was  recognized  as  a 
potential  contributing  cause  of 
inadvertent  airspeed  loss  that 
characterized  most  in-flight  icing  related 
accidents  and  incidents.  Two  airframe 
manufacturers,  whose  products 
comprise  a  substantial  percentage  of  the 
turbopropeller  transport  fleet,  reported 
that,  because  of  these  concerns  they 
recommend  activating  the  automatic 
airframe  deicing  system  at  first  onset  of 
airframe  icing.  Those  manufacturers 
have  received  no  reports  of  deicing  boot 
ice  bridging  events  for  these  airplanes. 

The  FAA  considers  that  ice 
acciunulation  on  protected  surfaces  due 
to  delayed  boot  activaition  constitutes  a 
potential  safety  concern.  However,  the 
FAA  recognizes  that  not  all  airplanes 
may  be  equipped  with  "modem" 
deicing  boots  (as  that  term  is  used  in 
this  NPRM).  The  FAA  specifically 
invites  the  submission  of  comments  and 
other  data  regarding  the  effects  of  this 
proposed  AD  on  airplanes  equipped 
with  older  pneumatic  deicing  boots, 
including  arguments  for  the  retention  of 
existing  activation  delays  for  these 
older-style  deicing  boots. 

Residual  Ice 

During  the  February  conference,  the 
attendees  agreed  that  the  airplane  is  at 
risk  while  the  airplane  is  accreting  ice, 
and  that  the  airplane  must  be 
adequately  protected  to  ensme  that  no 
adverse  handling  and  performance 
characteristics  develop.  An  additional 


concern  discussed  at  the  conference  was 
the  possibiUty  that  early  activation  of 
the  ice  protection  system  might  degrade 
the  ice  shedding  effectiveness  of  the 
deicing  boots,  resulting  in  increased 
residual  ice,  i.e.,  there  would  be  more 
ice  fragments  remaining  on  the  deicing 
boots  than  would  exist  if  a  more 
substantial  quantity  of  ice  was  allowed 
to  form  before  the  first  ice  shedding 
cycle.  However,  the  FAA  does  not 
concur.  No  data  has  been  provided  that 
shows  that  the  presence  of  residud  ice 
following  an  earlier  activation  of  the 
deicing  boots  is  more  hazardous  than 
delaying  cycling  of  the  boots  imtil  the 
ice  accretes  to  a  larger,  specific 
thickness.  In  fact,  testing  in  icing 
conditions  has  shown  that  residual  ice 
remaining  on  the  boots  after  the  initial 
boot  cycle  is  removed  during 
subsequent  cycles. 

As  reported  during  the  November 
1997  international  workshop, 
manufacturers  of  a  substantial 
percentage  of  the  turbopropeller 
transport  fleet  have  reported  satisfactory 
in-flight  icing  operations  of  their 
products  with  recommended  procedures 
to  activate  operation  of  the  deicing  boots 
in  the  automatic  mode  at  the  onset  of 
airframe  icing. 

Therefore,  the  FAA  considers  that  the 
activation  of  pneumatic  wing  and  tail 
deicing  boots  at  the  first  signs  of  ice 
accimiulation  is  warranted.  The  FAA 
specifically  invites  the  submission  of 
data  to  substantiate  that  operating  the 
deicing  boots  at  the  first  sign  of  ice 
accretions  is  more  hazardous  than 
delaying  boot  activation  imtil  a  specific 
thickness  of  ice  has  accumulated. 

Other  Considerations 

The  FAA  recognizes  that  there  may  be 
some  phases  of  flight  during  which  use 
of  the  deicing  boots  may  be 
inappropriate.  For  example,  a  deicing 
boot  inflation  cycle  that  begins 


immediately  before  or  during  the 
landing  flare  or  the  takeoff  rotation  may 
cause  imexpected  loss  of  lift  or  other 
adverse  aerodynamic  events.  This 
proposed  AD  explicitly  does  not 
supersede  procedures  in  the  AFM  that 
prohibit  using  deicing  boots  for  certain 
phases  of  flight  (e.g.,  during  take-off, 
final  approach,  and  landing). 

The  FAA  specifically  invites  the 
submission  of  comments  and  other  data 
regarding  adverse  effects  that  may  occur 
during  specific  phases  of  flight, 
including  takeoff,  final  approach,  or 
landing.  Any  recommended  speed 
restrictions  or  other  operational 
procedures  that  would  be  necessary  in 
order  to  mitigate  any  adverse 
aerodjoiamic  effects  of  deicing  boot 
inflation  during  critical  phases  of  flight 
should  be  fully  explained  and 
docuimented. 

The  FAA's  Determination 

The  FAA  is  aware  that,  based  on 
previous  procedures  provided  to 
flightcrews  of  many  airplanes  equipped 
with  deicing  boots,  a  historical 
precedent  has  been  set  that  permits 
waiting  to  activate  the  deicing 
equipment.  In  light  of  this  information 
and  based  on  reports  received,  the  FAA 
considers  that  certain  procedures 
should  be  included  in  the  Limitations 
Section  of  the  AFM  for  all  Cessna 
Models  425  and  441  airplanes  to  require 
immediate  activation  of  the  ice 
protection  systems  when  any  ice    ' 
accimiulation  is  detected  on  the 
airplane. 

This  proposed  action  is  one  of  a 
number  of  proposed  AD's  being  issued 
on  airplanes  that  have  been  determined 
to  be  subject  to  the  same  identified 
unsafe  conditions.  Currently  proposed 
AD's  for  other  airplanes  that  are 
equipped  with  pneumatic  deicing  boots 
address  the  following  airplanes: 


Airplane  models 


Docket  No. 


Industrie  Aeronautiche  e  Meccaniche.  Model  Piaggio  P-180  Airplanes .-. 

Pilatus  Britten-Norman  Ltd.,BN-2T  Series  Airplanes  „ 

Pilatus  Aircraft  Ltd.,  Models  PC-12  and  PC-12y45  Airplanes 

Partenavia  Costaizioni  Aeronauticas,  S.p.A.,  Models  AP68TP  300  "Spartacus"  and  AP68TP  600  "Viator"  Airplanes 

Mitsubishi  Heavy  Industries,  Ltd.,  MU-2B  Series  Airplanes  

LET,  a.s..  Model  L-420  Airplanes 

British  Aerospace,  Jetstream  Models  3101  and  3201  Aiiplanes 

Harbin  Aircraft  Manufacturir>g  Corp.,  Model  Y12  IV  airplanes 

Empresa  Brasileira  de  Aeronautica  S.A.  (Embraer),  Models  EMB-110P1  and  EMB-110P2  Airplanes 

Domier  Luttfahn  GmbH,  228  Series  Airplanes 

Bomtjardier  Inc.,  DHC-6  Series  Airplanes .-..» 

The  Cessna  Aircraft  Company,  208  Series  Airplanes 

Raytheon  Aircraft  Company,  90,  99,  100,  200,  300,  1900,  and  2000  Series  Airplanes ~... 

AeroSpace  Technologies  Of  Australia  Pty  Ltd.,  Models  N22B  and  N24A  

Short  Brothers  &  Hariand  Ltd.,  Models  SC-7  Series  2  and  SC-7  Series  3  Airplanes 

The  New  Piper  Aircraft,  Inc.,  PA-31  Series  Airplanes  

SOCATA— Groupe  AEROSPATIALE,  Model  TBM  700  Airplanes  

Twin  Commander  Aircraft  Corporation,  600  Series  Airplanes 1 

Fairchild  Aircraft  Corporation,  SA226  and  SA227  Series  Airplanes - 


99-CE-34-AD 
99-CE-35-AD 
99-<;E-36-AD 
99-CE-37-AD 
99-CE-38-AD 
99-^E-39-AD 
99-<;E-40-AD 
99-CE-41-AD 
99-CE-42-AD 
99-CE-43-AD 
99-CE-44-AD 
99-CE-45-AD 
99-CE-46-AD 
99-CE-47-AD 
99-CE-48-AD 
99-CE-49-AD 
99-<;E-50-AD 
99-CE-51-AD 
99-CE-52-AD 


Federal  Register/ Vol.  64,  No.  196 /Tuesday,  October  12,  1999/Proposed  Rules 


55187 


Airplane  models 


Docket  No. 


Cessna  Aircraft  Company,  Models  500,  550,  and  560  Airplanes  ....:.<.,.. 

Sabreliner  Corporation,  Models  40,  60,  70,  and  80  Series  Airplanes 

Gulfstream  Aerospace,  Model  G-159  Series  Airplanes 

McDonnell  Douglas,  Models  DC-3  and  DC-4  Series  Airplanes -..., 

Mitsubishi  Heavy  Industries,  Model  YS-11  and  YS-11A  Series  Airplanes  

Frakes  Aviation,  Model,  G-73  (Mallard)  and  G-73T  Series  Airplanes  , 

Lockheed,  Models  L-14  and  L-18  Series  Airplanes 

Fairchild  Models  F27  and  FH227  Series  Airplanes , 

Aerospatiale  Models  ATR-42/ATR-72  Series  Airplanes  

Jetstream  Model  BAe  ATP  Airplanes 

Jetstream  Model  4101  Airplanes  

British  Aerospace  Model  HS  748  Series  Airplanes 

Saab  Model  SF340A/SAAB  340B/SAAB  2000,  Series  Airplanes  

CASA  Model  C-212/CN-235  Series  Airplanes 

Domier  Model  328-100  Series  Airplanes „ 

Lockheed  Model  1329-23  and  1329-25,  (Lockheed  Jetstar)  Series  Airplanes 

de  Havilland  Model  DHC-7/DHC-8  Series  Airplanes  

Fokker  Model  F27  Mark,  100/200/300/400/500/600/700/050  Series  Airplanes 
Short  Brothers  Model  SD3-30/SD3-60/SD3-SHERPA  Series  Airplanes  


99-NM-136-AD 
99-NM-137-AD 
99-NM-138-AD 
99-NM-139-AD 
9»-NM-140-AD 
99-NM-141-AD 
99-NM-142-AD 
99-NM-143-AD 
99-NM-144-AD 
99-NM-145-AD 
99-NM-146-AD 
99-NM-147-AD 
99-NM-148-AD 
99-NM-149-AD 
99-NM-150-AD 
99-NM-151-AD 
99-NM-152-AD 
99-NM-153-AD 
99-NM-154-AD 


Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Cessna  Models  425  and 
441  airplanes  of  the  same  type  design 
registered  in  the  United  States,  the  FAA 
is  proposing  AD  action.  The  proposed 
AD  would  require  revising  the 
Limitations  Section  of  the  AFM  to 
include  requirements  for  activation  of 
pneumatic  deicing  boots  at  the  first 
indication  of  ice  acciunulation  on  the 
airplane. 

Cost  Impact 

The  FAA  estimates  that  416  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  workhour  per  airplane 
to  accomplish  the  proposed  AFM 
revisions.  Accomplishing  the  proposed 
AFM  revision  requirements  of  this 
NPRM  may  be  performed  by  the  owner/ 
operator  holding  at  least  a  private  pilot 
certificate  as  authorized  by  sec^on  43.7 
of  the  Federal  Aviation  Regulations  (14 
CFR  43.7),  and  must  be  entered  into  the 
aircraft  records  showing  compliance    ° 
with  the  proposed  AD  in  accordance 
with  section  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9).  The 
only  cost  impact  of  the  proposed  AD  is 
the  time  it  would  take  each  owner/ 
operator  of  the  affected  airplanes  to 
insert  the  information  into  the  AFM. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 


proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1 )  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 


S  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

The  Cessna  Aircraft  Company:  Docket  No. 
99-CE-53-AD. 

Applicability:  Models  425  and  441 
airplanes,  all  serial  numbers  equipped  with 
pneumatic  deicing  boots,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  assure  that  flightcrews  activate  the  wing 
and  tail  pneumatic  deicing  boots  at  the  first 
signs  of  ice  accumulation  on  the  airplane, 
accomplish  the  following: 

(a)  Within  10  days  after  the  effective  date 
of  this  AD:  Revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  requirements 
for  activation  of  the  ice  protection  systems. 
This  may  be  accomplished  by  insej-ting  a 
copy  of  this  AD  in  the  AFM. 

"•  Except  for  certain  phases  of  flight 
where  the  AFM  specifies  that  deicing  boots 
should  not  be  used  (e.g.,  take-off,  final 
approach,  and  landing),  compliance  with  the 
following  is  required. 

•  Wing  and  Tail  Leading  Edge  Pneumatic 
Deicing  Boot  System,  if  installed,  must  be 
activated: 

— At  the  first  sign  of  ice  formation 
anywhere  on  the  aircraft,  or  upon 
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annunciation  from  an  ice  detector 
system,  whichever  occurs  first;  and 
— The  system  must  either  be  continued  to 
be  operated  in  the  automatic  cycling 
mode,  if  available;  or  the  system  must  be 
manually  cycled  as  needed  to  minimize 
the  ice  accretions  on  the  airframe. 
•  The  wing  and  tail  leading  edge 
pneumatic  deicing  boot  system  may  be 
deactivated  only  after  leaving  icing 
conditions  and  after  the  airplane  is 
determined  to  be  clear  of  ice." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD,  may  be  performed  by 
the  owner/operator  holcOng  at  least  a  private 
pilot  certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the  aircraft 
records  showing  compliance  with  this  AD  in 
accordance  with  section  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  1201  Walnut,  suite  900,  Kansas 
City,  Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  Information  related  to  this  AD  may  be 
examined  at  the  FAA,  Central  Region,  Office 
of  the  Regional  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
October  4, 1999. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 

Certification  Service. 

[FR  Doc.  99-26578  Filed  10-8-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlniatration 

14  CFR  Part  39 

[Dockat  No.  99-CE-46-AD] 

RIN2120-AA64 

Alrworthineaa  Directivee;  Raytheon 
Aircraft  Company  90, 99, 100, 200, 300, 
1900,  and  2000  Seriea  Airplanee 

agency:  Federal  Aviation 
Administration,  OOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  Raytheon 
Aircraft  Company  (Raytheon)  90,  99, 
100,  200,  300, 1900,  and  2000  series 
airplanes.  The  proposed  AD  would 
require  revising  the  Airplane  Flight 
Manual  (AFM)  to  include  requirements 
for  activation  of.  the  airframe  pneimiatic 
deicing  boots.  The  proposed  AD  is  the 
result  of  reports  of  in-flight  incidents 
and  an  accident  that  occtirred  in  icing 
conditions  where  the  airframe 
pneumatic  deicing  boots  were  not 
activated.  The  actions  specified  by  the 
proposed  AD  are  intended  to  assiue  that 
flightcrews  activate  the  pneumatic  wing 
and  tail  deicing  boots  at  the  first  signs 
of  ice  accimiulation.  This  action  will 
prevent  reduced  controllability  of  the 
aircraft  due  to  adverse  aerodjoiamic 
effects  of  ice  adhering  to  the  airplane 
prior  to  the  first  deicing  cycle. 
DATES:  Comments  must  be  received  on 
or  before  December  1, 1999. 
ADDRESSES:  Submit  conunents  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  99-CE-46- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted, 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  P.  Dow,  Sr.,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone:  (816)  426-6932; 
facsimile:  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Comiiients  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 


concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rides 
Docket. 

Commenters  vd^iing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-CE-46-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Cotmsel,  Attention:  Rules 
Docket  No.  99-CE-46-AD,  Room  1558, 
601 E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Discussion 

On  January  9, 1997,  an  Empresa 
Brazileira  de  Aeronautica,  S.A, 
(EMBRAER)  Model  EMB-120RT  series 
airplane  was  involved  in  an 
tmcommanded  roll  excursion  and 
consequent  rapid  descent  that  resulted 
in  an  accident  near  Monroe,  Michigan. 
The  post-accident  investigation 
conducted  by  the  National 
Transportation  Safety  Board  (NTSB) 
concluded  that  the  airplane  had 
accimiulated  a  thin,  rough  layer  of  ice 
on  its  lifting  siufaces.  That 
accumulation  of  ice,  in  combination 
v«th  the  slowing  of  the  airplane  to  an 
airspeed  inappropriate  for  the  icing 
conditions  in  which  the  airplane  was 
flying,  resulted  in  loss  of  control  that 
was  not  corrected  before  the  airplane 
impacted  the  ground.  The  NTSB  also 
concluded  that  the  flight  crew  did  not 
activate  the  wing  and  tail  pneumatic 
deicing  boots.  An  NTSB 
recommendation  related  to  this  accident 
requested.that  the  FAA  mandate  that 
pneimiatic  deicing  boots  be  turned  on  as 
soon  as  the  airplane  enters  icing 
conditions. 

The  FAA  has  reviewed  the  icing- 
related  incident  history  of  certain 
airplanes,  and  has  determined  that  icing 
incidents  may  have  occurred  because 
pneumatic  deicing  boots  were  not 
activated  at  the  first  evidence  of  ice 
accretion.  As  a  result,  the  handling 
qualities  or  the  controllability  of  the 
airplane  may  have  been  reduced  due  to 
the  accumulated  ice.  That  factor  was 
present  in  the  accident  discussed 
previously  and,  as  such,  constitutes  an 
unsafe  condition. 

Request  for  Infbnnation 

On  October  1, 1998,  the  FAA  sent 
letters  to  certain  manufacturers  of 
airplanes  certified  in  accordance  with 
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part  25  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25).  The  letters 
requested  certain  icing  system  design 
information  and  operational  procedures 
applicable  to  their  airplanes  concerning 
flight  diu-ing  icing  conditions.  The 
letters  also  requested  that  manufactiu-ers 
provide  data  showing  that  the  aircraft 
has  safe  operating  characteristics  with 
ice  accreted  on  the  protected  surfaces 
(boots).  The  manufactiu«rs  were  asked 
to  provide  data  using  the  following 
assumptions:  The  most  adverse  ice 
acciunulation  possible  during  operation 
in  the  icing  envelope  specified  in  part 
25,  Appendix  C  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25),  and  that 
recommended  procediues  for  deicing 
boot  operation  were  used.  Additionally, 
the  manufactiuers  were  asked  to 
provide  information  related  to  operation 
of  the  autopilot  during  icing  conditions, 
and  for  information  related  to 
appropriate  operating  speeds  for  icing 
operations. 

No  information  received,  as  a  result  of 
that  request,  has  caused  the  FAA  to 
reconsider  the  previous  conclusion  that 
an  unsafe  condition  may  exist. 

Public  Meeting 

Subsequent  to  the  collection  of  those 
design  and  operational  data,  the  FAA 
held  an  international  conference  on 
"Inflight  Operations  in  Icing 
Conditions",  in  Washington,  DC,  on. 
February  2-4, 1999.  The  purpose  of  the 
conference  was  to  discuss  the  status  of 
the  FAA  Icing  Plan  and  other  related 
efforts.  Additionally,  the  conference 
provided  a  fonmi  for  representatives  of 
industry  to  express  their  viewpoints  on 
current  information  related  to  activation 
of  deicing  boots,  minimum  airspeeds, 
autopilot  operation  in  icing  conditions, 
flightcrew  information  needs,  and 
flightcrew  training.  Certain  information 
presented  at  that  meeting  is  discussed  in 
this  proposed  nde  in  the  following 
section. 

Delayed  Activation  of  Pneumatic 
Deicing  Boots 

In  accordance  with  manufacturer 
instructions  and  FAA-approved  airplane 
flight  manual  (AFM)  procediues,  the 
flightcrews  of  most  airplanes  equipped 
with  pneiunatic  deicing  boots  delay  the 
initial  activation  of  the  boots  until  a 
certain  quantity  of  ice  has  accumulated 
on  the  protected  siufaces  (boots).  Some 
crews  routinely  wait  for  V*  to  Vz  inch  of 
ice  to  accumidate,  and  at  least  one 
airplane  type  is  routinely  flown  with  up 
to  1  Vz  indies  of  ice  on  the  protected 
surfaces  before  the  initial  activation  of 
the  deicing  boots. 


Ice  Bridging 

In  the  past,  concern  about  "ice 
bridging"  on  early  pneumatic  deicing 
boot  designs  resulted  in  the  conunon 
practice  of  delajdng  activation  of  ice 
protection.  Ice  bridging  of  pneumatic 
deicing  boots  occurred  when  a  thin 
layer  of  ice  is  sufficiently  plastic  to 
deform  to  the  shape  of  the  inflated 
deicing  boot  tube  without  being 
fractiu«d  and  shed  during  the  ensuing 
tube  deflation.  As  the  deformed  ice 
hardens  and  accretes  additional  ice,  the 
deicing  boot  becomes  ineffective  in 
shedding  the  "sheath"  of  ice.  However, 
ice  accumulation  resulting  from  delayed 
activation  may  pose  an  unsafe  condition 
due  to  the  resultant  adverse 
aerodynamic  effects  on  the  airplane's 
performance  or  handling  qualities. 

In  November  1997,  the  FAA  and  the 
National  Aeronautics  and  Space 
Administration  (NASA)  co-sponsored 
an  international  workshop  on  aircraft 
deicing  boot  ice  bridging.  The  objective 
of  the  workshop  was  to  provide  an  open 
fonun  for  investigating  the  existence  of 
deicing  boot  bridging  and  other 
concerns  related  to  activating  ice 
protection  systems  at  the  initial 
detection  of  inflight  icing.  Sixty-seven 
representatives  from  airframe  and 
deicing  boot  manufacturers,  various 
airlines,  the  pilot  community,  NASA, 
the  National  Transportation  Safety 
Board,  non-US  civil  aviation  authorities, 
and  the  FAA  participated.  At  the 
workshop  no  evidence  was  presented  to 
substantiate  that  aircraft  with  modem 
deicing  boot  designs  experience  ice 
bridging.  The  general  consensus  of  the 
workshop  participants  was  that  ice 
bridging  is  not  a  problem  for  modern 
pneumatic  deicing  boot  designs  due  to 
the  use  of  higher  air  supply  pressures, 
faster  boot  inflation  and  deflation 
cycles,  and  smaller  boot  chambers.  Icing 
wind  hmnel  and  flight  testing  of  these 
newer  design  features  with  automatic 
cycling  have  demonstrated  successful 
shedding  of  ice  when  activated  at  the 
onset  of  ice  accretion,  with  ice  not  shed 
on  the  initial  deicing  boot  cycle 
continuing  to  increase  in  thickness  and 
being  shed  during  subsequent  cycles. 

During  the  previously  discussed 
November  1997  international  workshop, 
the  inability  of  flightcrews  to  acciu^tely 
gauge  wing  and  control  surfaces  ice 
accretion  thickness  before  activating  the 
deicing  boots  was  recognized.  Also, 
increased  airplane  drag  resulting  from 
ice  accretion  was  recognized  as  a 
potential  contributing  cause  of 
inadvertent  airspeed  loss  that  , 

characterized  most  in-flight  icing  related 
accidents  and  incidents.  Two  airframe 
manufacturers,  whose  products 


comprise  a  substantial  percentage  of  the 
txirbopropeller  transport  fleet,  reported 
that,  because  of  these  concerns  they 
recommend  activating  the  automatic 
airframe  deicing  system  at  first  onset  of 
airframe  icing.  Those  manufacturers 
have  received  no  reports  of  deicing  boot 
ice  bridging  events  for  these  airplanes. 

The  FAA  considers  that  ice 
accumulation  on  protected  surfaces  due 
to  delayed  boot  activation  constitutes  a 
potential  safety  concern.  However,  the 
FAA  recognizes  that  not  all  airplanes 
may  be  equipped  with  "modem" 
deicing  boots  (as  that  term  is  used  in 
this  NPRM).  The  FAA  specifically 
invites  the  submission  of  comments  and 
other  data  regarding  the  effects  of  this 
proposed  AD  on  airplanes  equipped 
with  older  pneumatic  deicing  boots, 
including  argiunents  for  the  retention  of 
existing  activation  delays  for  these 
older-style  deicing  boots. 

Residual  Ice 

During  the  Febmary  conference,  the 
attendees  agreed  that  the  airplane  is  at 
risk  while  tibe  airplane  is  accreting  ice, 
and  that  the  airplane  must  be 
adequately  protected  to  ensure  that  no 
adverse  handling  and  performance 
characteristics  develop.  An  additional 
concern  discussed  at  the  conference  was 
the  possibility  that  early  activation  of 
the  ice  protection  system  might  degrade 
the  ice  shedding  effectiveness  of  the 
deicing  boots,  resulting  in  increased 
residual  ice,  i.e.,  there  would  be  more 
ice  fragments  remaining  on  the  deicing 
boots  than  would  exist  if  a  more 
substantial  quantity  of  ice  was  allowed 
to  form  before  the  first  ice  shedding 
cycle.  However,  the  FAA  does  not 
concur.  No  data  has  been  provided  that 
shows  that  the  presence  of  residual  ice 
following  an  earlier  activation  of  the 
deicing  boots  is  more  hazardous  than 
delaying  cycling  of  the  boots  until  the 
ice  accretes  to  a  larger,  specific 
thickness.  In  fact,  testing  in  icing 
conditions  has  shown  that  residual  ice 
remaining  on  the  boots  after  the  initial 
boot  cycle  is  removed  during 
subsequent  cycles. 

As  reported  during  the  November 
1997  international  workshop, 
manufacturers  of  a  substantial 
percentage  of  the  tiubopropeller 
transport  fleet  have  reported  satisfactory 
in-flight  icing  operations  of  their 
products  with  recommended  procedures 
to  activate  operation  of  the  deicing  boots 
in  the  automatic  mode  at  the  onset  of 
airframe  icing. 

Therefore,  the  FAA  considers  that  the 
activation  of  pneiunatic  wing  and  tail 
deicing  boots  at  the  first  signs  of  ice 
accimiulation  is  warranted.  The  FAA 
specifically  invites  the  submission  of 
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data  to  substantiate  that  operating  the 
deicing  boots  at  the  first  sign  of  ice 
accretions  is  more  hazardous  than 
delaying  boot  activation  until  a  specific 
thickness  of  ice  has  accumulated. 

Other  Considerations 

The  FAA  recognizes  that  there  may  be 
some  phases  of  flight  during  which  use 
of  the  deicing  boots  may  be 
inappropriate.  For  example,  a  deicing 
boot  inflation  cycle  that  begins 
immediately  before  or  during  the 
landing  flare  or  the  takeoff  rotation  may 
cause  unexpected  loss  of  lift  or  other 
adverse  aerodjmamic  events.  This 
proposed  AD  explicitly  does  not 
supersede  procedures  in  the  AFM  that 
prohibit  using  deicing  boots  for  certain 


phases  of  flight  (e.g.,  during  take-off, 
final  approach,  and  landing). 

The  FAA  specifically  invites  the 
submission  of  comments  and  other  data 
regarding  adverse  effects  that  may  occur 
during  specific  phases  of  flight, 
including  takeoff,  final  approach,  or 
landing.  Any  recommended  speed 
restrictions  or  other  operational 
procedures  that  would  be  necessary  in 
order  to  mitigate  any  adverse 
aerodynamic  effects  of  deicing  boot 
inflation  during  critical  phases  of  flight 
should  be  fully  explained  and 
dociunented. 

The  FAA's  Determination 

The  FAA  is  aware  that,  based  on 
previous  procedures  provided  to 
flightcrews  of  many  airplanes  equipped 
with  deicing  boots,  a  historical 


precedent  has  been  set  that  permits 
'  waiting  to  activate  the  deicing 
equipment.  In  light  of  this  information 
and  based  on  reports  received,  the  FAA 
considers  that  certain  procedures 
should  be  included  in  the  Limitations 
Section  of  the  AFM  for  all  Raytheon  90, 
99, 100,  200, 300, 1900,  and  2000  series 
airplanes  to  require  immediate 
activation  of  the  ice  protection  systems 
when  any  ice  acciunulation  is  detected 
on  the  airplane. 

This  proposed  action  is  one  of  a 
number  of  proposed  AD's  being  issued 
on  airplanes  that  have  been  determined 
to  be  subject  to  the  same  identified 
unsafe  conditions.  Currently  proposed 
AD's  for  other  airplanes  that  are 
equipped  with  pnemnatic  deicing  boots 
address  the  following  airplanes: 


Airplane  models 


Industrie  Aeronautiche  e  Meccaniche,  Model  Piaggio  P-180  Airplanes , 

Pilatus  Britten-Norman  Ltd.,  BN-2T  Series  Airplanes _ 

Pilatus  Aircraft  Ltd.,  Models  PC-12  and  PC-12/45  Airplanes  

Partenavia  Costmzioni  Aeronauticas,  S.p.A.,  Models  AP68TP  300  "Spartacus"  and  AP68TP  600  "Viator"  Airplanes 

Mitsubishi  Heavy  Industries,  Ltd.,  MU-2B  Series  Airplanes  

LET,  a.s.,  Model  L-420  Airplanes  „ „ 

British  Aerospace,  Jetstream  Models  3101  and  3201  Airplanes  „... 

Harbin  Aircraft  Manufacturing  Corp.,  Model  Y12  IV  airplanes  

Empresa  Brasileira  de  Aeronautica  S.A.  (Embraer)  Models  EMB-110P1  and  EMB-110P2  Airplanes 

Domier  Luftfahrt  GmbH,  228  Series  Airplanes 

Bombardier  Inc.,  DHC-6  Series  Airplanes  r. 

The  Cessna  Aircraft  Company,  208  Series  Airplanes „ „ 

AeroSpace  Technologies  Of  Australia  Pty  Ltd.,  Models  f^22B  and  N24A ., , 

Short  Brothers  &  Hariand  Ltd.,  Models  SC-7  Series  2  and  SC-7  Series  3  Airplanes , 

The  New  Piper  Aircraft,  Inc.,  PA-31  Series  Airplanes  „ „ , 

SOCAT A— Groups  AEROSPATIALE,  Model  TBM  700  Airplanes  „ , 

Twin  Commander  Aircraft  Corporation.  600  Series  Airplanes ; „ 

Fairchild  Aircraft  Corporation,  SA226  and  SA227  Series  Airplanes 

The  Cessna  Aircraft  Company,  Models  425  and  441  Airplanes  »., 

Cessna  Aircraft  Company,  Models  500,  550,  and  560  Airplanes  „ 

Sabreliner  Corporation,  Models  40,  60,  70,  and  80  Series  Airplanes 

Gulfstream  Aerospace,  Model  G-159  Series  Airplanes 

McDonnell  Douglas  Models  DC-3  and  DC-4  Series  Airplanes „ ..„ .-. ...„ 

Mitsubishi  Heavy  Industries,  Model  YS-11  and  YS-11A  Series  Airplanes 

Frakes  Aviation,  Model,  G-73  (Mallard)  and  G-73T  Series  Airplanes 

Lockheed,  Models  L-14  and  L-18  Series  Airplanes 

Fairchild  Models  F27  and  FH227  Series  Airplanes , 

Aerospatiale  Models  ATR-42/ATR-72  Series  Airplanes  ;....:. ",...". 

Jetstream  Model  BAe  ATP  Airplanes  „. J. 

Jetstream  Model  4101  Airplanes , „,...„ „ *", 

British  Aerospace  Model  HS  748  Series  Airplanes ^ , !...!.,!.".!.!." 

Saab  Model  SF340A/SAAB  340B/SAAB  2000  Series  Airplanes „, 

CASA  Model  C-212/CN-235  Series  Airplanes 

Domier  Model  328-100  Series  Airplanes „ 

Lockheed  Model  1329-23  and  1329-25  (Lockheed  Jetstar)  Series  Airplanes 

de  Havilland  Model  DHC-7/DHC-8  Series  Airplanes  _ 

Fokker  Model  F27  Mari<  100/200/300/400/500/600^00/050  Series  Airplanes  

Short  Brothers  Model  SD3-30/SD3-60/SD3-SHERPA  Series  Airplanes 


Docket  No. 


99-CE-34-AD 

99-CE-35--AD 

99-CE-36-AD 

99-CE-37-AD 

99-CE-38-AD 

99-CE-39-AD 

99-CE-40-AD 

99-CE-41-AD 

99-CE-42-AD 

99-CE-43-AD 

99-CE-44-AD 

99-CE-45-AD 

9»-CE^7-AD 

99-CE-48-AD 

99-CE^9-AD 

99-CE-50-AD 

99-CE-51-AO 

99-CE-52-AD 

99-CE-53-AD 

99-NM-136-AD 

9»-NM-137-AD 

99-NM-138-AD 

99-NM-139-AD 

99-NM-140-AD 

99-NM-141-AD 

99-NM-142-A0 

99-NM-143-AD 

99-NM-144-AD 

99-NM-145-AD 

99-NM-146-AD 

99-NM-147-AD 

99-NM-14&-AD 

99-NM-149-AD 

99-NM-150-AD 

99-NM-151-AD 

99-NM-152-AD 

99-NM-153-AD 

9»-NM-154-AD 


Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Raytheon  90,  99, 100, 
200,  300,  1900,  and  2000  series 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the  FAA 


is  proposing  AD  action.  The  proposed 
AD  would  require  revising  the 
Limitations  Section  of  the  AFM  to 
include  requirements  for  activation  of 
Ijneiunatic  deicing  boots  at  the  first 
indication  of  ice  accumulation  on  the 
airplane. 


Cost  Impact 

The  FAA  estimates  that  2732 
airplanes  in  the  U.S.  registry  would  be 
affected  by  the  proposed  AD,  that  it 
would  take  approximately  1  workhour 
per  airplane  to  accomplish  the  proposed 
AFM  revisions.  Accomplishing  the 
proposed  AFM  revision  requirements  of 


Federal  Register /Vol.  64,  No.  196 /Tuesday,  October  12,  1999  /  Proposed  Rules  55191 


this  NPRM  may  be  perfonned  by  the 
owner/operator  holding  at  least  a 
private  pilot  certificate  as  authorized  by 
section  43.7  of  the  Federal  Aviation 
Regulations  (14  CFR  43.7),  and  must  be 
entered  into  the  aircraft  records  showing 
compliance  with  the  proposed  AD  in 
accordance  with  section  43.9  of  the 
Federal  Aviation  Regulations  (14  CFR 
43.9).  The  only  cost  impact  of  the 
proposed  AO  is  the  time  it  would  take 
each  owner/operator  of  the  affected 
airplanes  to  insert  the  information  into 
theAFM. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assess^ment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regiilatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106{g},  40113,  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Raytheon  Aircraft  Company  (Type 

Certificates  formerly  held  by  the  Beech 
Aircraft  Corporation):  Docket  No.  99- 
CE-46-AD. 
Applicability:  The  following  model 

airplanes,  all  serial  numbers  equipped  with 

pneumatic  deicing  boots,  certificated  in  any 

category. 

Models 

B90,  C90,  C90A.  E90,  F90,  H90  (T-44A),  99, 
99A,  99A  (FACH),  A99.  A99A,  B99.  C99. 100. 
AlOO  (U-21F),  AlOOA,  AlOOC,  BlOO,  200 
(AlOO-l  (U-21I)),  200C.  200CT,  200T.  A200 
(C-12A)  or  {C-12C),  A200C  (UC-12B). 
A200CT  (C-12D)  or  (FWC-12D)  or  (RC-12D) 
or  (C-12F)  or  (RC-12G)  or  (RC-12H)  or  (RC- 
12K)  or  (RC-12P),  B200,  B200C  (C-12F)  or 
(UC-12F)  or  (UC-12M)  or  (C-12R),  B200CT. 
B200T,  300,  B300,  300LW,  B300C,  1900, 
1900C  (C-12J),  1900D,  and  2000 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability, 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  assure  that  flightcrews  activate  the  wing 
and  tail  pneumatic  deicing  boots  at  the  first 
signs  of  ice  accumulation  on  the  airplane, 
accomplish  the  following: 

(a)  Within  10  days  after  the  effective  date 
of  this  AD:  Revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  requirements 
for  activation  of  the  ice  protection  systems. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM. 

"•  Except  for  certain  phases  of  flight 
where  the  AFM  specifies  that  deicing  boots 
should  not  be  used  (e.g.,  take-off,  final 
approach,  and  landing),  compliance  with  the 
following  is  required. 

•  Wing  and  Tail  Leading  Edge  Pneumatic 
Deicing  Boot  System,  if  installed,  must  be 
activated: 

— At  the  first  sign  of  ice  formation 
anywhere  on  the  aircraft,  or  upon 
annunciation  from  an  ice  detector 
system,  whichever  occurs  first;  and 
— The  system  must  either  be  continued  to 
■    be  operated  in  the  automatic  cycling 
mode,  if  available;  or  the  system  must  be 
manually  cycled  as  needed  to  minimize 
the  ice  accretions  on  the  airframe. 

•  The  wing  and  tail  leading  edge 
pneumatic  deicing  boot  system  may  be 


deactivated  only  after  leaving  icing 
conditions  and  after  the  airplane  is 
determined  to  be  clear  of  ice." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AI),  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the  aircraft 
records  showing  compliance  with  this  AD  in 
accordance  with  section  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  1201  Walnut,  suite  900,  Kansas 
City,  Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  Information  related  to  this  AD  may  be 
examined  at  the  FAA.  Central  Region,  Office 
of  the  Regional  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
October  4. 1999. 
Michael  Gallagher, 
Manager.  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  99-26577  Filed  10-8-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9»-CE-51-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Twin 
Commander  Aircraft  Corporation  600 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM).  ^ • 

SUMMARY'  This  dociunent  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  Twin 
Commander  Aircraft  Corporation  (Twin 
Commander)  600  series  airplanes.  The 
proposed  AD  would  require  revising  the 
Airplane  Flight  Manual  (AFM)  to 
include  requirements  for  activation  of 
the  airframe  pneumatic  deicing  boots. 
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The  proposed  AD  is  the  result  of  reports 
of  in-flight  incidents  and  an  accident 
that  occurred  in  icing  conditions  where 
-  the  airframe  pneiunatic  deicing  boots 
were  not  activated.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  assure  that  flightcrews 
activate  the  pneumatic  wing  and  tail 
deicing  boots  at  the  first  signs  of  ice 
accumulation.  This  action  will  prevent 
reduced  controllability  of  the  aircraft 
due  to  adverse  aerodynamic  effects  of 
ice  adhering  to  the  airplane  prior  to  the 
first  deicing  cycle. 

DATES:  Comments  must  be  received  on 
or  before  December  1, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  99-CE-51- 
AD,  Room  1558.  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  P.  Dow,  Sr.,  Aerospace  Engineer. 
FAA,  Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone:  (816)  426-6932; 
facsimile:  (816)  426-2169. 
SUPPI^MENTARY  MFORMATION: 

Comiiients  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to  - 


Docket  No.  99-CE-51-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rides 
Docket  No.  99-CE-51-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Discussion 

On  January  9, 1997,  an  Empresa 
Brazileira  de  Aeronautica,  S.A. 
(EMBRAER)  Model  EMB-120RT  series 
airplane  was  involved  in  ain 
uncommanded  roll  excursion  and 
consequent  rapid  descent  that  resulted 
in  an  accident  near  Monroe,  Michigan. 
The  post-accident  investigation 
conducted  by  the  National 
Transportation  Safety  Board  (NTSB) 
concluded  that  the  airplane  had 
accumulated  a  thin,  rough  layer  of  ice 
on  its  lifting  surfaces.  That 
accumulation  of  ice,  in  combination 
with  the  slowing  of  the  airplane  to  an 
airspeed  inappropriate  for  the  icing 
conditions  in  which  the  airplane  was 
flying,  resulted  in  loss  of  control  that 
was  not  corrected  before  the  airplane 
impacted  the  groimd.  The  NTSB  also 
concluded  that  the  ffight  crew  did  not 
activate  the  wing  and  tail  pneumatic 
deicing  boots.  An  NTSB 
recommendation  related  to  this  accident 
requested  that  the  FAA  mandate  that 
pneimiatic  deicing  boots  be  turned  on  as 
soon  as  the  airplane  enters  icing 
conditions. 

The  FAA  has  reviewed  the  icing- 
related  incident  history  of  certain 
airplanes,  and  has  determined  that  icing 
incidents  may  have  occurred  because 
pneumatic  deicing  boots  were  not 
activated  at  the  first  evidence  of  ice 
accretion.  As  a  result,  the  handling 
qualities  or  the  controllability  of  the 
airplane  may  have  been  reduced  due  to 
the  accumulated  ice.  That  factor  was 
present  in  the  accident  discussed 
previously  and,  as  such,  constitutes  an 
unsafe  condition. 

Request  for  Information 

On  October  1, 1998,  the  FAA  sent 
letters  to  certain  manufacturers  of 
airplanes  certified  in  accordance  with 
part  25  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25).  The  letters 
requested  certain  icing  system  design 
information  and  operational  procedures 
applicable  to  their  airplanes  concerning 
flight  during  icing  conditions.  The 
letters  also  requested  that  manufacturers 
provide  data  showing  that  the  aircraft 
has  safe  operating  characteristics  with 


ice  accreted  on  the  protected  surfaces 
(boots).  The  manufacturers  were  asked 
to  provide  data  using  the  following 
assumptions:  The  most  adverse  ice 
accumulation  possible  during  operation 
in  the  icing  envelope  specified  in  part 
25,  Appendix  C  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25),  and  that 
recommended  procedures  for  deicing 
boot  operation  were  used.  Additionally, 
the  manufacturers  were  asked  to 
provide  information  related  to  operation 
of  the  autopilot  during  icing  conditions, 
and  for  information  related  to 
appropriate  operating  speeds  for  icing 
operations. 

No  information  received,  as  a  result  of 
that  request,  has  caused  the  FAA  to 
reconsider  the  previous  conclusion  that 
an  unsafe  condition  may  exist. 

Public  Meeting 

Subsequent  to  the  collection  of  those 
design  and  operational  data,  the  FAA 
held  an  international  conference  on 
"Inflight  Operations  in  Icing 
Conditions",  in  Washington,  DC,  on 
February  2-4, 1999.  The  purpose  of  the 
conference  was  to  discuss  the  status  of 
the  FAA  Icing  Plan  and  other  related 
efforts.  Additionally,  the  conference 
provided  a  forum  for  representatives  of 
industry  to  express  their  viewpoints  on 
current  information  related  to  activation 
of  deicing  boots,  minimum  airspeeds, 
autopilot  operation  in  icing  conditions, 
flightcrew  information  needs,  and 
flightcrew  training.  Certain  information 
presented  at  that  meeting  is  discussed  in 
this  proposed  rule  in  the  following 
section. 

Dela3red  Activation  of  Pneumatic 
Deicing  Boots 

In  accordance  with  manufacturer 
instructions  and  FAA-approved  airplane 
flight  manual  (AFM)  procedures,  the 
flightcrews  of  most  airplanes  equipped 
with  pneumatic  deicing  boots  delay  the 
initial  activation  of  the  boots  until  a 
certain  quantity  of  ice  has  accumulated 
on  the  protected  surfaces  (boots).  Some 
crews  routinely  wait  for  V4  to  V2  inch  of 
ice  to  accumulate,  and  at  least  one 
airplane  type  is  routinely  flovtm  with  up 
to  1  Vz  inches  of  ice  on  the  protected 
surfaces  before  the  initial  activation  of 
the  deicing  boots. 

Ice  Bridging 

In  the  past,  concern  about  "ice 
bridging"  on  early  pneumatic  deicing 
boot  designs  resulted  in  the  common 
practice  of  delaying  activation  of  ice 
protection.  Ice  bridging  of  pneumatic 
deicing  boots  occurred  when  a  thin 
layer  of  ice  is  sufficientiy  plastic  to 
deform  to  the  shape  of  the  inflated 
deicing  boot  tube  without  being 
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fractured  and  shed  diuing  the  ensuing 
tube  deflation.  As  the  deformed  ice 
hardens  and  accretes  additional  ice,  the 
deicing  boot  becomes  ineffective  in 
shedding  the  "sheath"  of  ice.  However, 
ice  accumulation  resulting  from  delayed 
activation  may  pose  an  imsafe  condition 
due  to  the  resultant  adverse 
aerodjrnamic  effects  on  the  airplane's 
performance  or  handling  qualities. 

In  November  1997,  the  FAA  and  the 
National  Aeronautics  and  Space 
Administration  (NASA)  co-sponsored 
an  international  workshop  on  aircraft 
deicing  boot  ice  bridging.  The  objective 
of  the  workshop  was  to  provide  an  open 
forum  for  investigating  the  existence  of 
deicing  boot  bridging  and  other 
concerns  related  to  activating  ice 
protection  systems  at  the  initial 
detection  of  inflight  icing.  Sixty-seven 
representatives  from  airframe  and 
deicing  boot  manufacturers,  various 
airlines,  the  pilot  commimity,  NASA, 
the  National  Transportation  Safety 
Board,  non-US  civil  aviation  authorities, 
and  the  FAA  participated.  At  the 
workshop  no  evidence  was  presented  to 
substantiate  that  aircraft  with  modem 
deicing  boot  designs  experience  ice 
bridging.  The  general  consensus  of  the 
workshop  participants  was  that  ice 
bridging  is  not  a  problem  for  modem 
pneumatic  deicing  boot  designs  due  to 
the  use  of  higher  air  supply  pressures, 
faster  boot  inflation  and  deflation 
cycles,  and  smaller  boot  chambers.  Icing 
wind  tiiQnel  and  flight  testing  of  these 
newer  design  features  with  automatic 
cycling  have  demonstrated  successful 
shedding  of  ice  when  activated  at  the 
onset  of  ice  accretion,  with  ice  not  shed 
on  the  initial  deicing  boot  cycle 
continuing  to  increase  in  thickness  and 
being  shed  during  subsequent  cycles. 

During  the  previously  discussed 
November  1997  international  workshop, 
the  inability  of  flightcrews  to  accurately 
gauge  wing  and  control  surfaces  ice 
accretion  thickness  before  activating  the 
deicing  boots  was  recognized.  Also, 
increased  airplane  drag  resulting  firom 
ice  accretion  was  recognized  as  a 
potential  contributing  cause  of 
inadvertent  airspeed  loss  that 
characterized  most  in-flight  icing  related 
accidents  and  incidents.  Two  airframe 
manufacturers,  whose  products 
comprise  a  substantial  percentage  of  the 
turbopropeller  transport  fleet,  reported 
that,  because  of  these  concems  they 
recommend  activating  the  automatic 


airframe  deicing  system  at  first  onset  of 
airframe  icing.  Those  manufacturers 
have  received  no  reports  of  deicing  boot 
ice  bridging  events  for  these  airplanes. 

The  FAA  considers  that  ice 
accumulation  on  protected  surfaces  due 
to  delayed  boot  activation  constitutes  a 
potential  safety  concern.  However,  the 
FAA  recognizes  that  not  all  airplanes 
may  be  equipped  with  "modem" 
deicing  boots  (as  that  term  is  used  in 
this  NPRM).  The  FAA  specifically 
invites  the  submission  of  comments  and 
other  data  regarding  the  efiects  of  this 
proposed  AO  on  airplanes  equipped 
with  older  pneumatic  deicing  boots, 
including  arguments  for  the  retention  of 
existing  activation  delays  for  these 
older-style  deicing  boots. 

Residual  Ice 

During  the  February  conference,  the 
attendees  agreed  that  the  airplane  is  at 
risk  while  the  airplane  is  accreting  ice, 
and  that  the  airplane  must  be 
adequately  protected  to  ensure  that  no 
adverse  handling  and  performance 
characteristics  develop.  An  additional 
concern  discussed  at  Uie  conference  was 
the  possibility  that  early  activation  of 
the  ice  protection  system  might  degrade 
the  ice  shedding  effectiveness  of  the 
deicing  boots,  resulting  in  increased 
residual  ice,  i.e.,  there  would  be  more 
ice  fragments  remaining  on  the  deicing 
boots  than  would  exist  if  ^  more 
substantial  quantity  of  ice  was  allowed 
to  form  before  the  first  ice  shedding 
cycle.  However,  the  FAA  does  not 
conciu'.  No  data  has  been  provided  that 
shows  that  the  presence  of  residual  ice 
following  an  earlier  activation  of  the 
deicing  boots  is  more  hazardous  than 
delaying  cycling  of  the  boots  until  the 
ice  accretes  to  a  larger,  specific 
thickness.  In  fact,  testing  in  icing 
conditions  has  showm  that  residual  ice 
remaining  on  the  boots  after  the  initial 
boot  cycle  is  removed  during 
subsequent  cycles. 

As  reported  during  the  November 
1997  international  workshop, 
manufectiuers  of  a  substantial 
percentage  of  the  turbopropeller 
transport  fleet  have  reported  satisfactory 
in-flight  icing  operations  of  their 
products  with  recommended  procedures 
to  activate  operation  of  the  deicing  boots 
in  the  automatic  mode  at  the  onset  of 
airfi^me  icing. 

Therefore,  the  FAA  considers  that  the 
activation  of  pneumatic  wing  and  tail 
deicing  boots  at  the  first  signs  of  ice 


acciimulation  is  warranted.  The  FAA 
specifically  invites  the  submission  of 
data  to  substantiate  that  operating  the 
deicing  boots  at  the  first  sign  of  ice 
accretions  is  more  hazardous  than 
delaying  boot  activation  until  a  specific 
thickness  of  ice  has  accumulated. 

Other  Considerations 

The  FAA  recognizes  that  there  may  be 
some  phases  of  flight  during  which  use 
of  the  deicing  boots  may  be 
inappropriate.  For  example,  a  deicing 
boot  inflation  cycle  that  begins 
immediately  before  or  during  the 
landing  flare  or  the  takeoff  rotation  may 
cause  unexpected  loss  of  lift  or  other 
adverse  aerodynamic  events.  This 
proposed  AD  explicitly  does  not 
supersede  procedures  in  the  AFM  that 
prohibit  using  deicing  boots  for  certain 
phases  of  flight  (e.g.,  during  take-off, 
final  approach,  and  landing). 

The  FAA  specifically  invites  the 
submission  of  comments  and  other  data 
regarding  adverse  effects  that  may  occur 
during  specific  phases  of  flight, 
including  takeoff,  final  approach,  or 
landing.  Any  recommended  speed 
restrictions  or  other  operational 
procedures  that  would  be  necessary  in 
order  to  mitigate  any  adverse 
aerodynamic  effects  of  deicing  boot 
inflation  during  critical  phases  of  flight 
should  be  fully  explained  and 
documented. 

The  FAA's  Determination 

The  FAA  is  aware  that,  based  on 
previous  procediues  provided  to 
flightcrews  of  many  airplanes  equipped 
with  deicing  boots,  a  historical 
precedent  has  been  set  that  permits 
waiting  to  activate  the  deicing 
equipment.  In  light  of  this  information 
and  based  on  reports  received,  the  FAA 
considers  that  certain  procedures 
should  be  included  in  the  Limitations 
Section  of  the  AFM  for  all  Twin 
Commander  600  series  airplanes  to 
require  immediate  activation  of  the  ice 
protection  systems  when  any  ice 
acciunulation  is  detected  on  the 
airplane. 

This  proposed  action  is  one  of  a 
nxmiber  of  proposed  AD's  being  issued 
on  airplanes  that  have  been  determined 
to  be  subject  to  the  same  identified 
unsafe  conditions.  Currently  proposed 
AD's  for  other  airplanes  that  are 
equipped  with  pneumatic  deicing  boots 
address  the  following  airplanes: 


Airplane  models 


Industrie  Aeronautiche  e  Meccaniche,  Model  Piaggio  P-180  Airplanes 

Pilatus  Britten-Norman  Ltd.,  BN-2T  Series  Airplanes 

Pilatus  Aircraft  Ltd.,  Models  PC-12  and  PC-1 2/45  Airplanes 


Docket  No. 


99-CE-34-AD 
99-CE-35-AD 
99-CE-36-AO 
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Airplane  models 


Docket  No. 


Partenavia  Costruzioni  Aeronauticas,  S.p.A.,  Models  AP68TP  300  "Spartacus"  and  AP68TP  600  "Viator"  Airplanes 

Mitsubishi  Heavy  Industries,  Ltd.,  MU-2B  Series  Airplanes  

LET,  a.s.,  Model  L-420  Airplanes  

British  Aerospace.  Jetstream  Models  3101  and  3201  Airplanes  .-.„... 

Harbin  Aircraft  Manufacturing  Corp.,  Model  Y12  IV  airplanes  

Empresa  Brasileira  de  Aeronautica  S.A.  (Embraer),  Models  EMB-110P1  and  EMB-110P2  Airplanes 

Oornier  Luftfahrt  GmbH,  228  Series  Airplanes 

Bombardier  Inc.,  DHC-6  Series  Airplanes  , 

The  Cessna  Aircraft  Company,  208  Series  Airplanes -. _ 

Rayttieon  Aircraft  Company,  90,  99,  100,  200,  300,  1900,  and  2000  Series  Airplanes „ 

Aerospace  Technologies  Of  Australia  Pty  Ltd.,  Models  N22B  and  N24A 

Short  Brottiers  &  Hartand  Ltd.,  Models  SC-7  Series  2  and  SC-7  Series  3  Airplanes 

The  New  Piper  Aircraft,  Inc.,  PA-31  Series  Airplanes  

SCX:ATA— Groupe  AEROSPATIALE,  Model  TBM  700  Airplanes  ....". 

Fairchild  Aircraft  Corporation,  SA226  and  SA227  Series  Airplanes  „" , 

The  Cessna  Aircraft  Company,  Models  425  and  441  Airplanes „ ., , 

Cessna  Aircraft  Company,  Models  500,  550,  and  560  Airplanes » , 

Sabreliner  Corporation,  Models  40,  60,  70,  and  80  Series  Airplanes .„ „ 

Gulfstream  Aerospace,  Model  G-159  Series  Airplanes 

McDonnell  Douglas,  Models  DC-3  and  DC-4  Series  Airplanes .". „..., 

Mitsubishi  Heavy  Industries,  Model  YS-11  and  YS-11A  Series  Airplanes 

Frakes  Aviation,  Model,  G-73  (Mallard)  and  G-73T  Series  Airplanes , 

Lockheed,  Models  L-14  and  L-18  Series  Airplanes , 

FairchiW  Models  F27  and  FH227  Series  Airplanes , 

Aerospatiale  Models  ATR-42/ATR-72  Series  Airplanes  „ 

Jetstream  Model  BAe  ATP  Airplanes „ , 

Jetstream  Model  4101  Airplanes  „ , 

British  Aerospace  Model  HS  748  Series  Airplanes „ „., 

Saab,  Model  SF340A/SAAB  340B/SAAB  2000  Series  Airplanes  „ 

CASA.  Model  C-212/CN-235  Series  Airplanes 

Domier,  Model  328-100  Series  Airplanes „ 

Lockheed,  Model  1329-23  and  1329-25  (Lockheed  Jetstar)  Series  Airplanes 

de  Havilland,  Model  DHC-7/DHC-8  Series  Airplanes  „ „ 

Fokker,  Model  F27  Mark  100/200/300/400/500/600/700/050  Series  Airplanes ,. 

Short  Brothers,  Model  SD3-ao/SD3-60/SD3-SHERPA  Series  Airplanes 


99-CE-37-AD 

99-CE-38-AD 

99-CE-39-AD 

99-CE-40-AD 

99-CE-41-AD 

99-CE-42-AD 

99-CE^W-AD 

99-CE-44-AD 

99-CE-45-AD 

99-CE-4e-AD 

99-CE-47-AD 

99-CE^8-AD 

99-CE^^AD 

99-CE-50-AD 

99-CE-52-AD 

99-CE-53-AD 

99-NM-136-AD 

99-NM-137-AD 

99-NM-138-AD 

99-NM-139-AD 

99-NM-140-AD 

99-NM-141-AD 

99-NM-142-AD 

99-NM-143-AD 

99-NM-144-AO 

99-NM-145-AD 

99-NM-146-A0 

99-NM-147-AD 

99-NM-148-AD 

99-NM-149-AD 

99-NM-150-AD 

9»-NM-151-AD 

99-NM-152-AD 

99-NM-153-AD 

99-NM-154-AD 


Bxplanatioii  of  tbe  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Twin  Commander  600 
series  airplanes  of  the  same  type  design 
registered  in  the  United  States,  the  FAA 
is  proposing  AD  action.  The  proposed 
AD  would  require  revising  the 
Limitations  Section  of  the  AFM  to 
include  requirements  for  activation  of 
pneumatic  deicing  boots  at  the  first 
indication  of  ice  acciunulation  on  the 
airplane. 

Cost  Impact 

The  FAA  estimates  that  988  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  workhour  per  airplane 
to  accomplish  the  proposed  AFM 
revisions.  Accomplishing  the  proposed 
AFM  revision  requirements  of  this 
NPRM  may  be  performed  by  the  owner/ 
operator  holding  at  least  a  private  pilot 
certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14 
CFR  43.7),  and  must  be  entered  into  the 
aircraft  records  showing  compliance 
with  the  proposed  AD  in  accordance 
with  section  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9).  The 
only  cost  impact  of  the  proposed  AD  is 


the  time  it  would  take  each  owner/ 
operator  of  the  affected  airplanes  to 
insert  the  information  into  the  AFM. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federahsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 


location  provided  imder  the  caption 
AOORESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-nAIRWOFrrHINESS 
IMRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 
i  39.13    [Amandecq 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Twin  Commander  Aircraft  Corporation: 

Docket  No.  99-CE-51-AD. 
Applicability:  The  following  model 
airplanes,  all  serial  numbers  equipped  with 
pneumatic  deicing  boots,  certificated  in  any 
category. 
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Models 

680,  680E,  680F,  680FL,  680FL(P),  680T, 
680V,  680W.  681,  690,  685,  eOOA,  690B. 
690C,  690D,  695,  695A,  and  695B 

Note  1;  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  assure  that  flightcrews  activate  the  wing 
and  tail  pneumatic  deicing  boots  at  the  Brst 
signs  of  ice  accumulation  on  the  airplane, 
accomplish  the  following: 

(a)  Within  10  days  after  the  effective  date 
of  this  AD:  Revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  requirements 
for  activation  of  the  ice  protection  systems. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM. 

•  Except  for  certain  phases  of  flight  where 
the  AFM  specifies  that  deicing  boots  should 
not  be  used  (e.g.,  take-off,  final  approach,  and 
landing),  compliance  with  the  following  is 

.  required. 
•  Wing  and  Tail  Leading  Edge  Pneumatic 

Deicing  Boot  System,  if  installed,  must  be 

activated: 

— ^At  the  first  sign  of  ice  formation 
anywhere  on  the  aircraft,  or  upon 
annunciation  from  an  ice  detector 
system,  whichever  occurs  first;  and 

— ^The  system  must  either  be  continued  to 
be  operated  in  the  automatic  cycling 
mode,  if  available;  or  the  system  must  be 
manually  cycled  as  needed  to  minimize 
the  ice  accretions  on  the  airframe. 

•  The  wing  and  tail  leading  edge 
pneumatic  deicing  boot  system  may  be 
deactivated  only  aher  leaving  icing 
conditions  and  after  the  airplane  is 
determined  to  be  clear  of  ice." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD,  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the  aircraft 
records  showing  compliance  with  this  AD  in 
accordance  with  section  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 


approved  by  the  Manager,  Small  Airplane 
Directorate,  1201  Walnut,  suite  900,  Kansas 
City,  Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  Information  related  to  this  AD  may  be 
examined  at  the  FAA,  Central  Region,  Office 
of  the  Regional  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
October  4. 1999. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
[FR  Doc.  99-26576  Filed  10-8-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 
[Docket  No.  95-ANE-57] 

Airworthiness  Directives;  Pratt  & 
Whitney  JT9D  Series  Turtwfan  Engines 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  This  action  withdraws  a 
notice  of  proposed  rulemaking  (NPRM) 
that  proposed  a  new  airworthiness 
directive  (AD),  applicable  to  Pratt  & 
Whitney  JT9D  series  turbofan  engines. 
That  action  would  have  superseded  AD 
96-25-10  by  adding  additional  affected 
turbine  exhaust  case  (TEC)  assemblies 
eligible  for  modification,  and  adding  an 
additional  TEC  modification 
compliance  option.  Since  the  issuance 
of  the  NPRM,  the  Federal  Aviation 
Administration  (FAA)  determined  that 
any  additional  TEC  assemblies  could  be 
installed  as  a  TEC  modification 
compliance  option  through  the  alternate 
method  of  compliance  (AMOC) 
procedure  instead.  Accordingly,  the 
proposed  rule  is  withdrawn. 
FOR  FURTHER  INFORMATION  CONTACT:  Tara 
Goodman,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (781)  238-7130,  fax 
(781) 238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
add  a  new  airworthiness  directive  (AD) 
to  supersede  AD  96-25-10,  amendment 


39-9853  (61  FR  66892,  December  19. 
1996),  applicable  to  Pratt  k  Whitney 
(PW)-JT9D  series  turbofan  engines,  was 
published  in  the  Federal  Register  on 
September  2,  1998  (63  FR  46712).  The 
proposed  rule  would  have  added 
additional  affected  turbine  exhaust  case 
(TEC)  assemblies  that  are  eligible  for 
modification,  and  added  an  additional 
TEC  modification  compliance  option. 
That  action  was  prompted  by  PW 
issuing  Service  Bulletin  (SB)  No.  6157, 
Revision  2,  dated  January  28.  1998,  that 
lists  by  part  number  (P/N)  additional 
afiected  TEC  assemblies  that  are  eligible 
for  modification,  and  by  PW  providing 
an  additional  TEC  modification 
compliance  option  in  issuing  PW  SB 
No.  6320,  dated  February  5, 1998.  The 
proposed  actions  were  intended  to 
prevent  release  of  uncontained  debris 
from  the  TEC  following  an  internal 
engine  failure,  which  can  result  in 
damage  to  the  aircraft. 

Since  the  issuance  of  that  NPRM,  the 
FAA  reevaluated  the  proposed 
supersedure  of  AD  96-25-10.  The 
current  AD  is  applicable  to  certain  PW 
]T9D  engines  and  mandates  a 
modification  using  specific  TEC  P/Ns 
listed  in  the  SBs  incorporated  by 
reference.  More  recent  revisions  of  the 
SBs  referenced  in  the  current  AD  offer 
the  possibility  of  using  TEC  assembly  P/ 
Ns  not  included  in  the  SBs  incorporated 
into  the  current  AD.  The  propossd 
sought  to  expand  that  list  of  TEC 
assembly  P/Ns  that  would  serve  as 
compliance  with  the  requirements  of  the 
current  AD.  The  proposal,  however,  did 
not  preserve  the  original  compliance 
end  date  of  the  current  AD.  The  FAA 
has  determined,  therefore,  that  rather 
than  superseding  the  existing  AD,  the 
additional  TEC  assembly  P/Ns  may  be 
considered  approved  alternate  methods 
of  compliance  (AMOC)  using  the  AMOC 
process  specified  in  the  current  AD. 
This  will  preserve  the  current  AD's 
compliance  end-date  for  the 
modification. 

Upon  further  consideration,  the  FAA 
has  determined  that  superseding  AD 
96-25-10  is  unnecessary.  Accordingly 
the  proposed  rule  is  hereby  withdrawn. 
AD  96-25-10  in  its  original  form, 
remains  in  effect. 

Withdrawal  of  this  notice  of  proposed 
rulemaking  constitutes  only  such  action, 
and  does  not  preclude  the  agency  from 
issuing  another  notice  in  the  future,  nor 
does  it  commit  the  agency  to  any  course 
of  action  in  the  future. 

Since  this  action  only  withdraws  a 
notice  of  proposed  rulemaking,  it  is 
neither  a  proposed  nor  a  final  rule  and 
therefore,  is  not  covered  under 
Executive  Order  12866,  the  Regulatory 
Flexibility  Act.  or  DOT  Regulatory 


55196 


Federal  Register/Vol.  64,  No.  196/Tuesday,  October  12,  1999/Proposed  Riiles 


12 


Policies  and  Procedures  (44  FR 11034, 
February  26, 1979). 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Withdrawal 

Accordingly,  the  notice  of  proposed 
rulemaking.  Docket  95-ANE-57. 
published  in  the  Federal  Register  on 
September  2, 1998,  (63  FR  46712),  is 
withdrawn. 

Issued  in  Btirlington,  Massachusetts,  on 
October  5. 1999. 
Diane  Romanosky, 
Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-26575  Filed  10-8-99;  8:45  am] 
MUMQ  CODE  4Vlfr-1»-P 


1         DEPARTMENT  OF  TRANSPORTATION 
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1        Federal  Aviation  Administration 

H        14CFRPart39 
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em 

^B        Airworthiness  Directives;  Allison 
■        Engine  Company  AE  3007  Series 
^H        Turbofan  Engines 

■         AGENCY:  Federal  Aviation 

^H         Administration,  DOT. 

^M         action:  Notice  of  proposed  rulemaking 

m         (NPRM). 

SUMMARY:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Allison  Engine  Company  AE 
3007  series  turbofan  engines.  This 
proposal  would  require  removing  from 
service  certain  cone  shafts  prior  to  them 
reaching  new  cyclic  life  limits,  and 
replacing  with  serviceable  parts.  This 
proposal  is  prompted  by  additional 
testing  and  low  cycle  fatigue  (LCF)  life 
analysis  that  indicates  lower  cyclic  lives 
than  originally  determined.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  LCF  foilure  of  cone 
shafts,  which  could  result  in  an 
uncontained  engine  failure  and  damage 
to  the  aircraft. 

DATES:  Comments  must  be  received  by 
December  13, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  99-NE-46- 
AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ane- 


adcomment@faa.gov".  Comments  sent 

via  the  Internet  must  contain  the  docket 

number  in  the  subject  line.  Comments 

may  be  inspected  at  this  location 

between  8:00  a.m.  and  4:30  p.m., 

Monday  through  Friday,  except  Federal 

holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  John 

Tallarovic,  Aerospace  Engineer,  Chicago 

Aircraft  Certification  Ofiice,  FAA,  SmsJl 

Airplane  Directorate,  2300  East  Devon 

Avenue,  Des  Plaines,  IL  60018; 

telephone  (847)  294-8180,  fax  (847) 

294-7834. 

SUPPI.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
vmtten  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
conununications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NE-46-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  99-NE-46-AD,  12  New 
England  Executive  Park,  Biu-lington,  MA 
01803-5299. 

Discussion 

Allison  Engine  Company,  the 
manufacturer  of  models  AE  3007A,  AE 
3007A1.  AE  3007A1/1,  AE  3007A1/2. 
AE  3007A1/3,  AE  3007A1/P,  and  AE 
3007C  turbofan  engines,  recently 


conducted  additional  testing  and  low 
cycle  fatigue  (LCF)  life  analysis  of  cone 
shafts,  part  numbers  (P/Ns)  23050728 
and  23070729.  This  testing  and  analysis 
revealed  maximum  approved  service 
lives  significantly  lower  than  published 
maximiim  approved  service  lives.  To 
date,  however,  no  failures  of  cone  shafts 
have  been  reported.  This  condition,  if 
not  corrected,  could  result  in  LCF 
failure  of  cone  shafts,  which  could 
result  in  an  uncontained  engine  failure 
and  damage  to  the  aircraft. 

Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  removal  from  service  of  cone 
shafts,  P/Ns  23050728  and  23070729, 
prior  to  acciunulating  new  cyclic  life 
limits,  depending  on  engine  model. 

Economic  Analjrsis 

There  are  approximately  598  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  364 
engines  installed  on  aircraft  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  150  work  hours  per 
engine  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $3,921  per 
engine.  Based  on  these  figures,  the  total 
cost  impact  of  the  proposed  AD  on  US 
operators  is  estimated  to  be  $4,703,244. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procediu^s  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
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location  provided  imder  the  caption 
ADDRESSES. 

list  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Allison  Engine  Company:  Docket  No.  99- 
NE-46-AD. 

Applicability:  Allison  Engine  Company 
Models  AE  3007A,  AE  3007A1,  AE  3007A1/ 
1,  AE  3007A1/2,  AE  3007A1/3.  AE  3007A1/ 
P,  and  AE  3007C  turbofan  engines,  with  cone 
shafts,  part  numbers  (P/Ns)  23050728  and 
23070729,  installed.  These  engines  are 
installed  on  but  not  limited  to  EMBRAER 
EMB-145  series  and  Cessna  750  (Citation  X) 
series  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (f) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed  . 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  low  cycle  fatigue  failure  of  cone 
shafts,  which  could  result  in  an  uncontained 
engine  failure  and  damage  to  the  aircraft, 
accomplish  the  following: 

Removal  From  Service 

(a)  For  Allison  Engine  Company  models 
AE  3007A.  AE  3007 Al,  AE  3007A1/1,  AE 
3007 At/2,  and  AE  3007C  engines,  remove 
cone  shafts  from  service  prior  to 
acciunulating  7,500  cycles-since-new  (CSN), 
and  replace  with  serviceable  parts. 

(b)  For  Allison  Engine  Company  model  AE 
3007A1/3  engines,  remove  cone  shafts  from 
service  prior  to  accumulating  3,500  CSN,  and 
replace  with  serviceable  parts. 


(c)  For  Allison  Engine  Company  model  AE 
3007 Al/P  engines,  remove  cone  shafts  from 
service  prior  to  accumulating  2,400  CSN,  and 
replace  with  serviceable  parts. 

New  Life  Limits 

(d)  Paragraphs  (a),  (b),  and  (c)  of  this  AD 
establish  new,  lower  life  limits  for  cone 
shafts,  P/Ns  23050728  and  23070729. 

(e)  Except  for  the  provisions  of  paragraph 
(f)  of  this  AD,  no  cone  shafts,  P/Ns  23050728 
and  23070729,  may  remain  in  service 
exceeding  the  life  limits  established  in 
paragraphs  (a),  (b),  and  (c)  of  this  AD. 

Alternate  Method  of  Compliance 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Chicago 
Aircraft  Certification  Office  (ACO).  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Chicago  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Chicago 
ACO. 

(g)  No  special  flight  permits  will  be  issued. 
Issued  in  Burlington,  Massachusetts,  on 

October  5,  1999. 

Diane  Romanosky, 

Acting  Manager,  Engine  and  Propeller 

Directorate.  Aircraft  Certification  Service. 

[FR  Doc.  99-26574  Filed  10-8-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-CE-4S-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Si>ort 
Brothers  &  Hariand  Ltd.  Models  SC-7 
Series  2  and  SC-7  Series  3  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  dociunent  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  Short 
Brothers  &  Hariand  Ltd.  (Shorts)  Models 
807  Series  2  and  SC-7  Series  3 
airplanes.  The  proposed  AD  would 
require  revising  the  Airplane  Flight 
Manual  (AFM)  to  include  requirements 
for  activation  of  the  airframe  pneiunatic 
deicing  boots.  The  proposed  AD  is  the 
result  of  reports  of  in-flight  incidents 
and  an  accident  that  occurred  in  icing 
conditions  where  the  airframe 
pneumatic  deicing  boots  were  not 


activated.  The  actions  specified  by  the 
proposed  AD  are  intended  to  assure  that 
flightcrews  activate  the  pneumatic  wing 
and  tail  deicing  boots  at  the  first  signs 
of  ice  acciunulation.  This  action  will 
prevent  reduced  controllability  of  the 
aircraft  due  to  adverse  aerodynamic 
eff^ects  of  ice  adhering  to  the  airplane 
prior  to  the  first  deicing  cycle. 

DATES:  Comments  must  be  received  on 
or  before  December  1, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  99-CE-48- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
lietween  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  P.  Dow,  Sr.,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate.  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone:  (816)  426-6932; 
facsimile:  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-CE-48-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


55198 


Federal  Register / Vol.  64,  No.  196 /Tuesday,  October  12,  1999 /Proposed  Rules 


AvaUabilityofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  99-CE-48-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Discussion 

On  January  9, 1997,  an  Empresa 
Brazileira  de  Aeronautica,  S.A. 
(EMBRAER)  Model  EMB-120RT  series 
airplane  was  involved  in  an 
uncommanded  roll  excursion  and 
consequent  rapid  descent  that  resulted 
in  an  accident  near  Monroe,  Michigan. 
The  post-accident  investigation 
conducted  by  the  National 
Transportation  Safety  Board  (NTSB) 
concluded  that  the  airplane  had 
accumidated  a  thin,  rough  layer  of  ice 
on  its  lifting  surfaces.  That 
acciunulation  of  ice,  in  combination 
with  the  slowing  of  the  airplane  to  an 
airspeed  inappropriate  for  the  icing 
conditions  in  which  the  airplane  was 
flying,  resulted  in  loss  of  control  that 
was  not  corrected  before  the  airplane 
impacted  the  ground.  The  NTSB  also 
concluded  that  the  flight  crew  did  not 
activate  the  wing  and  tail  pneumatic 
deicing  boots.  An  NTSB 
recommendation  related  to  this  accident 
requested  that  the  FAA  mandate  that 
pneumatic  deicing  boots  be  turned  on  as 
soon  as  the  airplane  enters  icing 
conditions. 

The  FAA  has  reviewed  the  icing- 
related  incident  history  of  certain 
airplanes,  and  has  determined  that  icing 
incidents  may  have  occurred  because 
pneumatic  deicing  boots  were  not 
activated  at  the  first  evidence  of  ice 
accretion.  As  a  result,  the  handling 
qualities  or  the  controllability  of  the 
eiirplane  may  have  been  reduced  due  to 
the  accumidated  ice.  That  factor  was 
present  in  the  accident  discussed 
previously  and,  as  such,  constitutes  an 
unsafe  condition. 

Request  for  Iiifbrmation 

On  October  1. 1998,  the  FAA  sent 
letters  to  certain  manufacturers  of 
airplanes  certified  in  accordance  with 
part  25  of  the  Federal  Aviation 
Regidations  (14  CFR  part  25).  The  letters 
requested  certain  icing  system  design 
information  and  operational  procediu'es 
applicable  to  their  airplanes  concerning 
flight  during  icing  conditions.  The 
letters  also  requested  that  manufactiuers 
provide  data  showing  that  the  aircreift 
has  safe  operating  characteristics  with 
ice  accreted  on  the  protected  surfaces 
(boots).  The  manufacturers  were  asked 
to  provide  data  using  the  following 


assumptions:  The  most  adverse  ice 
accumulation  possible  during  operation 
in  the  icing  envelope  specified  in  part 
25,  Appendix  C  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25),  and  that 
recommended  procedures  for  deicing 
boot  operation  were  used.  Additionedly, 
the  manufacturers  were  asked  to 
provide  information  related  to  operation 
of  the  autopilot  during  icing  conditions, 
and  for  information  related  to 
appropriate  operating  speeds  for  icing 
operations. 

No  information  received,  as  a  result  of 
that  request,  has  caused  the  FAA  to 
reconsider  the  previous  conclusion  that 
an  unsafe  condition  may  exist. 

Public  Meeting 

Subsequent  to  the  collection  of  those 
design  and  operational  data,  the  FAA 
held  an  international  conference  on 
"Inflight  Operations  in  Icing 
Conditions",  in  Washington,  DC,  on 
February  2-4,  1999.  The  purpose  of  the 
conference  was  to  discuss  the  status  of 
the  FAA  Icing  Plan  and  other  related 
efforts.  Additionally,  the  conference 
provided  a  forum  for  representatives  of 
industry  to  express  their  viewpoints  on 
current  information  related  to  activation 
of  deicing  boots,  minimiun  airspeeds, 
autopilot  operation  in  icing  conditions, 
flightcrew  information  needs,  and 
flightcrew  training.  Certain  information 
presented  at  that  meeting  is  discussed  in 
this  proposed  rule  in  the  following 
section. 

Delayed  Activation  of  Pneumatic 
Deicing  Boots 

In  accordance  with  manufacturer 
instructions  and  FAA-approved  airplane 
flight  manual  (AFM)  procedures,  the 
flightcrews  of  most  airplanes  equipped 
with  pneumatic  deicing  boots  delay  the 
initial  activation  of  the  boots  until  a 
certain  quantity  of  ice  has  accumulated 
on  the  protected  surfaces  (boots).  Some 
crews  routinely  wait  for  Va  to  V2  inch  of 
ice  to  accimiulate,  and  at  least  one 
airplane  type  is  routinely  flown  with  up 
to  1 V2  inches  of  ice  on  the  protected 
siufaces  before  the  iiutial  activation  of 
the  deicing  boots. 

Ice  Bridging 

In  the  past,  concern  about  "ice 
bridging"  on  early  pneumatic  deicing 
boot  designs  resulted  in  the  common 
practice  of  delaying  activation  of  ice 
protection.  Ice  bridging  of  pneimiatic 
deicing  boots  occurred  when  a  thin 
layer  of  ice  is  sufficiently  plastic  to 
deform  to  the  shape  of  the  inflated 
deicing  boot  tube  without  being 
firactured  and  shed  during  the  ensmng 
tube  deflation.  As  the  deformed  ice 
hardens  and  accretes  additional  ice,  the 


deicing  boot  becomes  ineffective  in 
shedding  the  "sheath"  of  ice.  However, 
ice  accumulation  resulting  from  delayed 
activation  may  pose  an  unsafe  condition 
due  to  the  resultant  adverse 
aerod3niamic  effects  on  the  airplane's 
performance  or  handling  qualities. 

In  November  1997,  the  FAA  and  the 
National  Aeronautics  and  Space 
Administration  (NASA)  co-sponsored 
an  international  workshop  on  aircraft 
deicing  boot  ice  bridging.  The  objective 
of  the  workshop  was  to  provide  an  open 
forum  for  investigating  the  existence  of 
deicing  boot  bridging  and  other 
concerns  related  to  activating  ice 
protection  systems  at  the  initial 
detection  of  inflight  icing.  Sixty-seven 
representatives  from  airframe  and 
deicing  boot  manufacturers,  various 
airUnes,  the  pilot  commimity,  NASA, 
the  National  Transportation  Safety 
Board,  non-US  civil  aviation  authorities, 
and  the  FAA  participated.  At  the 
workshop  no  evidence  was  presented  to 
substantiate  that  aircraft  with  modern 
deicing  boot  designs  experience  ice 
bridging.  The  general  consensus  of  the 
workshop  participants  was  that  ice 
bridging  is  not  a  problem  for  modem 
pneimiatic  deicing  boot  designs  due  to 
the  use  of  higher  air  supply  pressures, 
faster  boot  injQation  and  deflation 
cycles,  and  smaller  boot  chambers.  Icing 
wind  tunnel  and  flight  testing  of  these 
newer  design  features  with  automatic 
cycling  have  demonstrated  successful 
shedding  of  ice  when  activated  at  the 
onset  of  ice  accretion,  with  ice  not  shed 
on  the  initial  deicing  boot  cycle 
continuing  to  increase  in  thickness  and 
being  shed  during  subsequent  cycles. 

During  the  previously  discussed 
November  1997  international  workshop, 
the  inability  of  flightcrews  to  accurately 
gauge  wing  and  control  surfaces  ice 
accretion  thickness  before  activating  the 
deicing  boots  was  recognized.  Also, 
increased  airplane  drag  resulting  from 
ice  accretion  was  recognized  as  a 
potential  contributing  cause  of 
inadvertent  airspeed  loss  that 
characterized  most  in-flight  icing  related 
accidents  and  incidents.  Two  airframe 
manufacturers,  whose  products 
comprise  a  substantial  percentage  of  the 
turbopropeller  transport  fleet,  reported 
that,  because  of  these  concerns  they 
recommend  activating  the  automatic 
airfi^me  deicing  system  at  first  onset  of 
airframe  icing.  Those  manufacturers 
have  received  no  reports  of  deicing  boot 
ice  bridging  events  for  these  airplanes. 

The  FAA  considers  that  ice 
accumulation  on  protected  siufaces  due 
to  delayed  boot  activation  constitutes  a 
potential  safety  concern.  However,  the 
FAA  recognizes  that  not  all  airplanes 
may  be  equipped  with  "modem" 
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deicing  boots  (as  that  tenn  is  used  in 
this  NPRJM).  The  FAA  specifically 
invites  the  submission  of  comments  and 
other  data  regarding  the  effects  of  this 
proposed  AD  on  airplanes  equipped 
with  older  pneumatic  deicing  boots, 
including  arguments  for  the  retention  of 
existing  activation  delays  for  these 
older-style  deicing  boots. 

Residual  Ice 

During  the  February  conference,  the 
attendees  agreed  that  the  airplane  is  at 
risk  while  the  airplane  is  accreting  ice, 
and  that  the  airplane  must  be 
adequately  protected  to  ensure  that  no 
adverse  handling  and  performance 
characteristics  develop.  An  additional 
concern  discussed  at  die  conference  was 
the  possibility  that  early  activation  of 
the  ice  protection  system  might  degrade 
the  ice  shedding  effectiveness  of  the 
deicing  boots,  resulting  in  increased 
residual  ice,  i.e.,  there  would  be  more 
ice  fragments  remaining  on  the  deicing 
boots  than  would  exist  if  a  more 
substantial  quantity  of  ice  was  allowed 
to  form  before  the  first  ice  shedding 
cycle.  However,  the  FAA  does  not 
concur.  No  data  has  been  provided  that 
shows  that  the  presence  of  residual  ice 
following  an  earlier  activation  of  the 
deicing  boots  is  more  hazardous  than 
delaying  cycling  of  the  boots  until  the 
ice  accretes  to  a  larger,  specific 
thickness.  In  fact,  testing  in  icing 
conditions  has  shown  that  residual  ice 
remaining  on  the  boots  after  the  initial 


boot  cycle  is  romoved  during 
subsequent  cyc:les. 

As  reported  during  the  November 
1997  international  workshop, 
manufacturers  of  a  substantial 
percentage  of  the  turbopropeller 
transport  fleet  have  reported  satisfactory 
in-flight  icing  operations  of  their 
products  with  recommended  procedures 
to  activate  operation  of  the  deicing  boots 
in  the  automatic  mode  at  the  onset  of 
airframe  icing. 

Therefore,  the  FAA  considers  that  the 
activation  of  pneumatic  wing. and  tail 
deicing  boots  at  the  first  signs  of  ice 
accumulation  is  warranted.  The  FAA 
specifically  invites  the  submission  of 
data  to  substantiate  that  operating  the 
deicing  boots  at  the  first  sign  of  ice 
accretions  is  more  hazardous  than 
delaying  boot  activation  until  a  specific 
thickness  of  ice  has  accumulated. 

Other  Considerations 

The  FAA  recognizes  that  there  may  be 
some  phases  of  flight  during  which  use 
of  the  deicing  boots  may  be 
inappropriate.  For  example,  a  deicing 
boot  inflation  cycle  that  begins 
immediately  before  or  during  the 
landing  flare  or  the  takeoff  rotation  may 
cause  unexpected  loss  of  lift  or  other 
adverse  aerodjmamic  events.  This 
proposed  AD  explicitly  does  not 
supersede  procedures  in  the  AFM  that 
prohibit  using  deicing  boots  for  certain 
phases  of  flight  (e.g.,  during  take-off, 
final  approach,  and  landing). 


The  FAA  specifically  invites  the 
submission  of  comments  and  other  data 
regarding  adverse  effects  that  may  occur 
during  specific  phases  of  flight, 
including  takeoff,  final  approach,  or 
landing.  Any  recommended  speed 
restrictions  or  other  operational 
procedures  that  would  be  necessary  in 
order  to  mitigate  any  adverse 
aerodynamic  effects  of  deicing  boot 
inflation  during  critical  phases  of  flight 
should  be  fully  explained  and 
documented. 

The  FAA's  Determination 

The  FAA  is  aware  that,  based  on 
previous  procedures  provided  to 
flightcrews  of  many  airplanes  equipped 
with  deicing  boots,  a  historical 
precedent  has  been  set  that  permits 
waiting  to  activate  the  deicing 
equipment.  In  light  of  this  information 
and  based  on  reports  received,  the  FAA 
considers  that  certain  procedures 
should  be  included  in  the  Limitatioiis 
Section  of  the  AFM  for  all  Shorts 
Models  SC-7  Series  2  and  SC-7  Series 
3  airplanes  to  require  immediate 
activation  of  the  ice  protection  systems 
when  any  ice  accumulation  is  detected 
on  the  airplane. 

This  proposed  action  is  one  of  a 
number  of  proposed  AD's  being  issued 
on  airplanes  that  have  been  determined 
to  be  subject  to  the  same  identified 
unsafe  conditions.  Ciurently  proposed 
AD's  for  other  airplanes  that  are 
equipped  with  pneimiatic  deicing  boots 
address  the  following  airplanes: 


Airplane  models 


Docket  No. 


Industrie  Aeronautiche  e  Meccaniche,  Model  Piaggio  P-180  Airplanes 

Pilatus  Britten-Norman  Ltd.,  BN-2T  Series  Airplanes 

Pilatus  Aircraft  Ltd.,  Models  PC-12  and  PC-1 2/45  Airplanes  - 

Partenavia  Costmzioni  Aeronauticas,  S.p.A.,  Models  AP68TP  300  "Spartacus"  and  AP68TP  600  "Viator"  Airplanes 

Mitsubishi  Heavy  Industries,  Ltd.,  MU-2B  Series  Airplanes  

LET,  a.s.,  Model  L-420  Airplanes  

British  Aerospace,  Jetstream  Models  3101  and  3201  Airplanes — 

Harbin  Aircraft  Manufacturing  Corp.,  Model  Y12  IV  airplanes  ..... 

Empresa  Brasileira  de  Aeronautica  S.A.  (Embraer),  Models  EMB-110P1  and  EMB-110P2  Airplanes 

Domier  Luftfahrt  GmbH,  Series  Airplanes  

Bombardier  Inc.,  DHC-6  Series  Airplanes - 

The  Cessna  Aircraft  Company,  Series  Airplanes  

Raytheon  Aircraft  Company,  90,  99,  100,  200,  300,  1900,  and  2000  Series  Airplanes 

Aerospace  Technologies  Of  Australia  Pty  Ltd.,  Models  N22B  and  N24A ....„ 

The  New  Piper  Aircraft,  Inc.,  PA-31  Series  Airplanes  .„ _ ~ 

SOCATA-T-Groupe  AEROSPATIALE,  Model  TBM  700  Airplanes  ~ 

Twin  Corrimander  Aircraft  Corporation,  600  Series  Airplanes — „ - •— 

Fairchild  Aircraft  Corporation,  SA226  and  SA227  Series  Airplanes — ~ 

The  Cessna  Aircraft  Company,  Models  425  and  441  Airplanes — .. 

Cessna  Aircraft  Company,  Models  500,  550,  and  560  Airplanes -.■■ 

Sabreliner  Corporation,  Models  40,  60,  70,  and  80  Series  Airplanes 

Gulfstream  Aerospace,  Model  G-159  Series  Airplanes -»,™-i^ 

McDonnell  Douglas,  Models  DC-3  and  DC-4  Series  Airplanes ........*. 

Mitsubishi  Heavy  Industries,  Model  YS-11  and  YS-11A  Series  Airplanes 

Frakes  Aviation,  Model,  G-73  (MallanJ)  and  G-73T  Series  Airplanes — - 

Lockheed,  Models  L-14  and  L-18  Series  Airplanes ™.™ -.. — ••— — 

Fairchild  Models  F27  and  FH227  Series  Airplanes ., » .." ...:......, 

Aerospatiale  Models  ATR-42yATR-72  Series  Airplanes • ~ 

Jetstream  Model  BAe  ATP  Airplanes  - 

Jetstream  Model  4101  Airplanes  


99-CE-34-AD 

99-CE-35-A0 

99-CE-36-AD 

99-CE-37-AD 

99-CE-3&-AD 

99-CE-39-AD 

99-CE-40-AD 

99-CE-41-AD 

99-CE^2-AD 

99-CE-43-AD 

99-CE-44-AD 

99-CE^5-AD 

99-CE-46-AD 

99-CE-47-AD 

99-CE-49-AD 

99-CE-5a-AD 

99-CE-51-AD 

99-CE-52-AD 

99-CE-53-AD 

99-NM-136-AD 

99-NM-137-AD 

99-NM-138-AD 

99-NM-139-AD 

99-NM-140-AD 

99-NM-141-AD 

99-NM-142-AD 

99-NM-143-AD 

99-NM-144-AD 

99-NM-145-AD 

99-NM-146-AD 
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Airplane  models 


Britisti  Aerospace  Model  HS  748  Series  Airplanes  , 

Saab  Model  SF340A/SAAB  340B/SAAB  2000  Series  Airplanes  , 

CASA  Model  C-212/CN-235  Series  Airplanes  

Domier  Model  328-100  Series  Airplanes 

Lockheed  Model  1329-23  and  1329-25  (Lockheed  Jetstar)  Series  Airplanes 

de  Havilland  Model  DHC-7/DHC-6  Series  Airplanes  

Fokker  Model  F27  Mark  100/200/300/400/500/600/700/050  Series  Airplanes  , 
Short  Brothers  Model  SD3-30/SD3-60/SD3-SHERPA  Series  Airplanes  


Docket  No. 


99-NM-147-AD 
99-NM-148-AD 
99-NM-149-AD 
99-NM-150-AD 
99-NM-151-AD 
99-NM-152-AD 
99-NM-153-AD 
99-NM-154-AD 


Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Shorts  Model  SC-7 
Series  2  and  SC-7  Series  3  airplanes  of 
the  same  type  design  registered  in  the 
United  States,  the  FAA  is  proposing  AD 
action.  The  proposed  AD  would  require 
revising  the  Limitations  Section  of  the 
AFM  to  include  requirements  for 
activation  of  pneumatic  deicing  boots  at 
the  first  indication  of  ice  accumulation 
on  the  airplane. 

Cost  Impact - 

The  FAA  estimates  that  22  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  woidd  take 
approximately  1  workhoiu'  per  airplane 
to  accomplish  the  proposed  AFM 
revisions.  Accomplishing  the  proposed 
AFM  revision  requirements  of  this 
NPRM  may  be  performed  by  the  owner/ 
operator  holding  at  least  a  private  pilot 
certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14 
-  CFR  43.7),  and  must  be  entered  into  the 
aircraft  records  showing  compliance 
with  the  proposed  AD  in  accordance 
with  section  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9).  The 
only  cost  impact  of  the  proposed  AD  is 
the  time  it  would  take  each  owner/ 
operator  of  the  affected  airplanes  to 
insert  the  information  into  the  AFM. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 


promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
AOOflESSES. 

List  of  Sub|ects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Short  Brothers  &  Harland  Ltd.:  Docket  No. 
99-CE-4a-AD. 
Applicability:  Models  SC-7  Series  2  and 
SC-7  Series  3  airplanes,  all  serial  numbers 
equipped  with  pneumatic  deicing  boots, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
speciflc  proposed  actions  to  address  it. 


Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  assure  that  flightcrews  activate  the  wing 
and  tail  pneumatic  deicing  boots  at  the  first 
signs  of  ice  accumulation  on  the  airplane, 
accomplish  the  following: 

(a)  Within  10  days  after  the  effective  date 
of  this  AD:  Revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  requirements 
for  activation  of  the  ice  protection  systems. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM. 

"•  Except  for  certain  phases  of  flight 
where  the  AFM  specifies  that  deicing  boots 
should  not  be  used  (e.g.,  take-off,  final 
approach,  and  landing),  compliance  with  the 
following  is  required. 

•  Wing  and  Tail  Leading  Edge  Pneumatic 
Deicing  Boot  System,  if  installed,  must  be 
activated: 

— At  the  first  sign  of  ice  formation 
anywhere  on  the  aircraft,  or  upon 
annunciation  from  an  ice  defector 
system,  whichever  occurs  first;  and 
~"  — The  system  must  either  be  continued  to 
be  operated  in  the  automatic  cycling 
mode,  if  available;  or  the  system  must  be 
manually  cycled  as  needed  to  minimize 
the  ice  accretions  on  the  airframe. 

•  The  wing  and  tail  leading  edge 
pneumatic  deicing  boot  system  may  be 
deactivated  only  after  leaving  icing 

.  conditions  and  after  the  airplane  is 
determined  to  be  clear  of  ice." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD.  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the  aircraft 
records  showing  compliance  with  this  AD  in 
accordance  with  section  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  ;:1.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate.  1201  Walnut,  suite  900.  Kansas 
City,  Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
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compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  Information  related  to  this  AD  may  be 
examined  at  the  FAA,  Central  Region.  Office 
of  the  Regional  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
October  4, 1999. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  99-26573  Filed  10-8-99;  8:45  am] 
BILLINQ  CODE  4aiO-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Doclcet  No.  99-CE-44-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  BomlMrdier 
Inc.  Models  DHC-6-1,  DHC-6-100, 
DHC-«-200,  and  DHC-6-300  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  Bombardier 
Inc.  (Bombardier)  Models  DHC-6-1, 
DHC-6-100,  DHC-6-200.  and  DHC-6- 
300  airplanes.  The  proposed  AD  would 
require  revising  the  Airplane  Flight 
Memual  (AFM)  to  include  requirements 
for  activation  of  the  airframe  pneumatic 
deicing  boots.  The  proposed  AD  is  the 
result  of  reports  of  in-flight  incidents 
and  an  accident  that  occurred  in  icing 
conditions  where  the  airframe 
pneumatic  deicing  boots  were  not 
activated.  The  actions  specified  by  the 
proposed  AD  are  intended  to  assure  that 
flightcrews  activate  the  pneiunatic  wing 
and  tail  deicing  boots  at  the  first  signs 
of  ice  accumulation.  This  action  will 
prevent  reduced  controllability  of  the 
aircraft  due  to  adverse  aerodynamic 
effects  of  ice  adhering  to  the  airplane 
prior  to  the  first  deicing  cycle. 
DATES:  Comments  must  be  received  on 
or  before  December  1, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  99-CE-44- 
AD,  Room  1558.  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

John  P.  Dow,  Sr.,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone:  (816)  426-6932; 
facsimile:  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
niunber  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-CE-44-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain-  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Coimsel.  Attention:  Rules 
Docket  No.  99-CE-44-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missoiui 
64106. 

Discussion 

On  January  9. 1997,  an  Empresa 
Brazileira  de  Aeronautica,  S.A. 
(EMBRAER)  Model  EMB-120RT  series 
airplane  was  involved  in  an 
uncommanded  roll  exclusion  and 
consequent  rapid  descent  that  resulted 
in  an  accident  near  Monroe,  Michigan. 
The  post-accident  investigation 
conducted  by  the  National 
Transportation  Safety  Board  (NTSB) 
concluded  that  the  airplane  had 
accumulated  a  thin,  rough  layer  of  ice 
on  its  lifting  surfaces.  That 


accumulation  of  ice,  in  combination 
with  the  slowing  of  the  airplane  to  an 
airspeed  inappropriate  for  the  icing 
conditions  in  which  the  airplane  was 
flying,  residted  in  loss  of  control  that 
was  not  corrected  before  the  airplane 
impacted  the  ground.  The  NTSB  also 
concluded  that  the  flight  crew  did  not 
activate  the  wing  and  tail  pneiunatic 
deicing  boot8._An  NTSB 
recommendation  related  to  this  accident 
requested  that  the  FAA  mandate  that 
pneumatic  deicing  boots  be  turned  on  as 
soon  as  the  airplane  enters  icing 
conditions. 

The  FAA  has  reviewed  the  icing- 
related  incident  history  of  certain 
airplanes,  and  has  determined  that  icing 
incidents  may  have  occurred  because 
pneumatic  deicing  boots  were  not 
activated  at  the  first  evidence  of  ice 
accretion.  As  a  result,  the  handling 
qualities  or  the  controllability  of  the 
airplane  may  have  been  reduced  due  to 
the  accumulated  ice.  That  factor  was 
present  in  the  accident  discussed 
previously  and,  as  such,  constitutes  an 
unsafe  condition. 

Request  for  Infbrmatioii 

On  October  1, 1998,  the  FAAsent 
letters  to  certain  manufacturers  of 
airplanes  certified  in  accordance  with 
part  25  of  the  Federal  Aviation 
Regulations  (14  CPT?  part  25).  The  letters 
requested  certain  icing  system  design 
information  and  operational  procedures 
applicable  to  their  airplanes  concerning 
flight  during  icing  conditions.  The 
letters  also  requested  that  manufacturers 
provide  data  showing  that  the  aircraft 
has  safe  operating  characteristics  with 
ice  accreted  on  the  protected  surfaces 
(boots).  The  manufacturers  were  asked 
to  provide  data  using  the  following 
assumptions:  The  most  adverse  ice 
accumulation  possible  during  operation 
in  the  icing  envelope  specified  in  part 
25,  Appendix  C  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25),  and  that 
recommended  procedures  for  deicing 
boot  operation  were  used.  Additionally, 
the  manufacturers  were  asked  to 
provide  information  related  to  operation 
of  the  autopilot  during  icing  conditions, 
and  for  information  related  to 
appropriate  operating  speeds  for  icing 
operations. 

No  information  received,  as  a  result  of 
that  request,  has  caused  the  FAA  to 
reconsider  the  previous  conclusion  that 
an  unsafe  condition  may  exist. 

Public  Meeting 

Subsequent  to  the  collection  of  those 
design  and  operational  data,  the  FAA 
held  an  international  conference  on 
"Inflight  Operations  in  Icing 
Conditions",  in  Washington,  DC,  on 
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Febraary  2-4, 1999.  The  purpose  of  the 
conference  was  to  discuss  the  status  of 
the  FAA  Icing  Plan  and  other  related 
efforts.  Additionally,  the  conference 
provided  a  forum  for  representatives  of 
industry  to  express  their  viewpoints  on 
current  information  related  to  activation 
of  deicing  boots,  minimum  airspeeds, 
autopilot  operation  in  icing  conditions, 
flightcrew  information  needs,  and 
flightcrew  training.  Certain  information 
presented  at  that  meeting  is  discussed  in 
this  proposed  rule  in  the  following 
section. 

Delayed  Activation  of  Pneumatic 
Deicing  Boots 

In  accordance  with  manufactiuer 
instructions  and  FAA-approved  airplane 
flight  manual  (AFM)  procedures,  the 
flightcrews  of  most  airplanes  equipped 
with  pneumatic  deicing  boots  delay  the 
initial  activation  of  the  boots  until  a 
certain  quantity  of  ice  has  accxunulated 
on  the  protected  surfaces  (boots).  Some 
crews  routinely  wait  for  V*  to  V2  inch  of 
ice  to  acciunulate,  and  at  least  one 
airplane  tjrpe  is  routinely  flown  with  up 
to  1  Vz  inches  of  ice  on  the  protected 
surfaces  before  the  initial  activation  of 
the  deicing  boots. 

Ice  Bridging 

In  the  past,  concern  about  "ice 
bridging"  on  early  pneiunatic  deicing 
boot  designs  resulted  in  the  common 
practice  of  delaying  activation  of  ice 
protection.  Ice  bridging  of  pneiunatic 
deicing  boots  occurred  when  a  thin 
layer  of  ice  is  sufficiently  plastic  to 
deform  to  the  shape  of  the  inflated 
deicing  boot  tube  without  being 
fractured  and  shed  during  the  ensiling 
tube  deflation.  As  the  deformed  ice 
hardens  and  accretes  additional  ice,  the 
deicing  boot  becomes  ineffective  in 
shedding  the  "sheath"  of  ice.  However, 
ice  accumulation  resulting  from  delayed 
activation  may  pose  an  unsafe  condition 
due  to  the  resultant  adverse 
aerodynamic  effects  on  the  airplane's 
performance  or  handling  qualities. 

In  November  1997,  the  FAA  and  the 
National  Aeronautics  and  Space 
Administration  (NASA)  co-sponsored 
an  international  workshop  on  aircraft 
deicing  boot  ice  bridging.  The  objective 
of  the  workshop  was  to  provide  an  open 
forum  for  investigating  the  existence  of 
deicing  boot  bridging  and  other 
concerns  related  to  activating  ice 
protection  systems  at  the  initial 
detection  of  inflight  icing.  Sixty-seven 
representatives  from  airframe  and 
deicing  boot  manufacturers,  various 
airlines,  the  pilot  community,  NASA, 
the  National  Transportation  Safety 
Board,  non-US  civil  aviation  authorities, 
and  the  FAA  participated.  At  the 


workshop  no  evidence  was  presented  to 
substantiate  that  aircraft  with  modem 
deicing  boot  designs  experience  ice 
bridging.  The  general  consensus  of  the 
workshop  participants  was  that  ice 
bridging  is  not  a  problem  for  modem 
pneumatic  deicing  boot  designs  due  to 
the  use  of  higher  air  supply  pressures, 
faster  boot  iniDation  and  deflation 
cycles,  and  smaller  boot  chambers.  Icing 
wind  tunnel  and  flight  testing  of  these 
newer  design  features  with  automatic 
cycling  have  demonstrated  successful 
shedding  of  ice  when  activated  at  the 
onset  of  ice  accretion,  with  ice  not  shed 
on  the  initial  deicing  boot  cycle 
continuing  to  increase  in  thickness  and 
being  shed  during  subsequent  cycles. 

During  the  previously  discussed 
November  1997  international  workshop, 
the  inability  of  flightcrews  to  acciuBtely 
gauge  wing  and  control  siu'faces  ice 
accretion  thickness  before  activating  the 
deicing  boots  was  recognized.  Also, 
increased  airplane  drag  resulting  from 
ice  accretion  was  recognized  as  a 
potential  contributing  cause  of 
inadvertent  airspeed  loss  that 
characterized  most  in-flight  icing  related 
accidents  and  incidents.  Two  airframe 
manufactiuers,  whose  products 
comprise  a  substantial  percentage  of  the 
tiu-bopropeller  transport  fleet,  reported 
that,  because  of  these  concerns  they 
recommend  activating  the  automatic 
airframe  deicing  system  at  first  onset  of 
airframe  icing.  Those  manufacturers 
have  received  no  reports  of  deicing  boot 
ice  bridging  events  for  these  airplanes. 

The  FAA  considers  that  ice 
acciunulation  on  protected  surfaces  due 
to  delayed  boot  activation  constitutes  a 
potential  safety  concern.  However,  the 
FAA  recognizes  that  not  all  airplanes 
may  be  equipped  with  "modem" 
deicing  boots  (as  that  term  is  used  in 
this  NPRM).  The  FAA  specifically 
invites  the  submission  of  comments  and 
other  data  regarding  the  effects  of  this 
proposed  AD  on  airplanes  equipped 
with  older  pneumatic  deicing  boots, 
including  arguments  for  the  retention  of 
existing  activation  delays  for  these 
older-style  deicing  boots. 

Residual  Ice 

During  the  February  conference,  the   *• 
attendees  agreed  that  the  airplane  is  at 
risk  while  Che  airplane  is  accreting  ice, 
and  that  the  airplane  must  be 
adequately  protected  to  ensure  that  no 
adverse  handling  and  performance 
characteristics  develop.  An  additional 
concern  discussed  at  the  conference  was 
the  possibility  that  early  activation  of 
the  ice  protection  system  might  degrade 
the  ice  shedding  effectiveness  of  the 
deicing  boots,  resulting  in  increased 
residual  ice,  i.e.,  there  would  be  more 


ice  fragments  remaining  on  the  deicing 
boots  than  would  exist  if  a  more 
substantial  quantity  of  ice  was  allowed 
to  form  before  the  first  ice  shedding 
cycle.  However,  the  FAA  does  not 
conciu'.  No  data  has  been  provided  that 
shows  that  the  presence  of  residual  ice 
following  an  earlier  activation  of  the 
deicing  boots  is  more  hazardous  than 
delaying  cycling  of  the  boots  until  the 
ice  accretes  to  a  larger,  specific 
thickness.  In  fact,  testing  in  icing 
conditions  has  shown  that  residual  ice 
remaining  on  the  boots  after  the  initial 
boot  cycle  is  removed  during 
subsequent  cycles. 

As  reported  during  the  November 
1997  international  workshop, 
manufactiuers  of  a  substantial 
percentage  of  the  tiubopropeller 
transport  fleet  have  reported  satisfactory 
in-flight  icing  operations  of  thefr 
products  with  recommended  procedures 
to  activate  operation  of  the  deicing  boots 
in  the  automatic  mode  at  the  onset  of 
airframe  icing. 

Therefore,  the  FAA  considers  that  the 
activation  of  pneumatic  wing  and  tail 
deicing  boots  at  the  first  signs  of  ice 
acciunulation  is  warranted.  The  FAA 
specifically  invites  the  submission  of 
data  to  substantiate  that  operating  the 
deicing  boots  at  the  first  sign  of  ice 
accretions  is  more  hazardous  than 
delaying  boot  activation  until  a  specific 
thickness  of  ice  has  accumulated. 

Other  Consideratioiis 

The  FAA  recognizes  that  there  may  be 
some  phases  of  flight  during  which  use 
of  the  deicing  boots  may  be 
inappropriate.  For  example,  a  deicing 
boot  inflation  cycle  that  begins 
immediately  before  or  during  the 
landing  flare  or  the  takeoff  rotation  may 
cause  unexpected  loss  of  lift  or  other 
adverse  aerodynamic  events.  This 
proposed  AD  explicitly  does  not 
supersede  procedures  in  the  AFM  that 
prohibit  using  deicing  boots  for  certain 
phases  of  flight  (e.g.,  during  take-off, 
final  approach,  and  landing). 

The  FAA  specifically  invites  the 
submission  of  comments  and  other  data 
regarding  adverse  effects  that  may  occur 
during  specific  phases  of  flight, 
including  takeoff,  final  approach,  or 
landing.  Any  recommended  speed 
restrictions  or  other  operational 
procedures  that  would  be  necessary  in 
order  to  mitigate  any  adverse 
aerodynamic  effects  of  deicing  boot 
inflation  during  critical  phases  of  flight 
should  be  fully  explained  and 
documented. 

The  FAA's  Detennination 

The  FAA  is  aware  that,  based  on 
previous  procedures  provided  to 
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flightcrews  of  many  airplanes  equipped 
with  deicing  boots,  a  historical 
precedent  has  been  set  that  permits 
waiting  to  activate  the  deicing 
equipment.  In  light  of  this  information 
and  based  on  reports  received,  the  FAA 
considers  that  certain  procedures 
should  be  included  in  the  Limitations 


Section  of  the  AFM  for  all  Bombardier 
Models  DHC-6-1,  DHC-6-100,  DHC-6- 
200,  and  DHC-6-300  airplanes  to 
require  immediate  activation  of  the  ice 
protection  systems  when  any  ice 
accumulation  is  detected  on  the 
airplane. 


This  proposed  action  is  one  of  a 
nimiber  of  proposed  AD's  being  issued 
on  airplanes  that  have  been  determined 
to  be  subject  to  the  same  identified 
unsafe  conditions.  Currently  proposed 
AD's  for  other  airplanes  that  are 
equipped  with  pneumatic  deicing  boots 
address  the  following  airplanes: 


Airplane  models 


Docket  No. 


Industrie  Aeronautiche  e  Meccanlche,  Model  Piaggio  P-180  Airplanes 

Pilatus  Britten-Norman  Ltd.,  BN-2T  Series  Airplanes „,.„, 

Pilatus  Aircraft  Ltd.,  Models  PC-12  and  PC-12/45  Airplanes  ......i .-. 

Partenavia  Costruzioni  Aeronauticas,  S.p.A.,  Models  AP68TP  300  "Spartacus"  and  AP68TP  600  "Viator"  Airplanes 

Mitsubishi  Heavy  Industries,  Ltd.,  MU-2B  Series  Airplanes  

LET,  a.s..  Model  L-420  Airplanes  „ , 

British  Aerospace,  Jetstream  Models  3101  and  3201  Airplanes  

Hart)in  Aircraft  Manufacturing  Corp.  Model  Y12  IV  airplanes  ; „ 

Empresa  Brasileira  de  Aeronautics  S.A.  (Embraer),  Models  EMB-110P1  and  EMB-110P2  Airplanes ^ 

Domier  Luftfahrt  GmbH,  228  Series  Airplanes 

The  Cessna  Aircraft  Company,  208  Series  Airplanes _.... 

Raytheon  Aircraft  Company,  90,  99,  100,  200,  300.  1900,  and  2000  Series  Airplanes 

Aerospace  Technologies  Of  Australia  Pty  Ltd.,  Models  N22B  and  N24A 

Short  Brothers  &  Hariand  Ltd.,  Models  SC-7  Series  2  and  SC-7  Series  3  Airplanes 

The  New  Piper  Aircraft,  Inc.,  PA-31  Series  Airplanes  

SOCATA— Groupe  AEROSPATIALE,  Model  TBM  700  Airplanes  „ 

Twin  Commander  Aircraft  Corporation,  600  Series  Airplanes „ ..„ „ 

Fairchild  Aircraft  Corporation,  SA226  and  SA227  Series  Airplanes ...._. 

The  Cessna  Aircraft  Company,  Models  425  and  441  Airplanes  ,.„.. ... 

Cessna  Aircraft  Company,  Models  500,  550,  and  560  Airplanes  ."„ „ „.... 

Sabreliner  Corporation,  Models  40,  60,  70,  and  80  Series  Airplanes ., 

Gulfstream  Aerospace,  Model  G-159  Series  Airplanes : 

McDonnell  Douglas,  Models  DC-3  and  DC-4  Series  Airplanes 

Mitsubishi  Heavy  Industries,  Model  YS-11  and  YS-11A  Series  Airplanes 

Frakes  Aviation,  Model,  G-73  (Mallard)  and  G-73T  Series  Airplanes _ .„., 

Lockheed,  Models  L-14  and  L-18  Series  Airplanes „... a , .... 

Fairchild  Models  F27  and  FH227  Series  Airplanes „ 

Aerospatiale  Models  ATR-42/ATR-72  Series  Airplanes  I......... 

Jetstream  Model  BAe  ATP  Airplanes ....._. 

Jetstream  Model  4101  Airplanes _ 

British  Aerospace  Model  HS  748  Series  Airplanes „... 

Saab  Model  SF340A/SAAB  340B/SAAB  2000  Series  Airplanes .'. 

CASA  Model  C-212/CN-235  Series  Airplanes  J 

Domier  Model  328-100  Series  Airplanes „ 

Lockheed  Model  1329-23  and  1329-25,  (Lockheed  Jetstar)  Series  Airplanes  „ „ . 

de  Havilland  Model  DHC-7/DHC-8  Series  Airplanes „ »„ , 

Fokker  Model  F27  Mark  100/200/300/400/500/600/700/050  Series  Airplanes ,. „.. ....«„ 

Short  Brothers  Model  SD3-30/SD3-60/SD3-SHERPA  Series  Airplanes 


99-CE-34-AD 

99-CE-35-AD 

99-CE-36-AD 

99-CE-37-AD 

99-CE-38-AD 

99-CE-39-AD 

99-CE-40-AD 

99-CE-41-AD 

99-CE-42-AD 

9^-CE-43-AD 

99-CE^5-AD 

99-CE-46-AD 

99-CE-47-AD 

99-CE-48-AD 

99-CE-49-AD 

9&-CE-50-AD 

99-CE-51-AD 

99-CE-52-AD 

99-CE-53-AD 

99-NM-136-AD 

99-NM-137-AD 

99-NM-138-AD 

99-NI^139-AD 

99-NM-140-AD 

99-NM-141-AD 

99-NM-142-AD 

99-NM-14S-AD 

99-NM-144-AD 

99-NM-14&-AD 

99-NM-146-AD 

99-WM-147-AD 

99-NM-148-AD 

99-NM-149-AD 

99-NM-150-AD 

99-NM-151-AD 

99-NM-152-AD 

99-NM-153-AD 

99-NM-154-AD 


Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Bombardier  Models 
DHC-6-1,  DHC-6-100,  DHC-6-200, 
and  DHC-6-300  airplanes  of  the  same 
tjrpe  design  registered  in  the  United 
States,  the  FAA  is  proposing  AD  action. 
The  proposed  AD  would  require 
revising  the  Limitations  Section  of  the 
AFM  to  include  requirements  for 
activation  of  pneumatic  deicing  boots  at 
the  first  indication  of  ice  acamiidation 
on  the  airplane. 

Cost  Impact 

The  FAA  estimates  that  162  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  workhour  per  airplane 


to  accomplish  the  proposed  AFM 
revisions.  Accomplishing  the  proposed 
AFM  revision  requirements  of  this 
NPRM  may  be  performed  by  the  owner/ 
operator  holding  at  least  a  private  pilot 
certificate  as  authorized  by  §  43.7  of  the 
Federal  Aviation  Regulations  (14  CFR 
43.7],  and  must  be  entered  into  the 
aircraft  records  showing  compliance 
with  the  proposed  AD  in  accordance 
with  §  43.9  of  the  Federal  Aviation 
Regulations  (14  CFR  43.9).  The  only  cost 
impact  of  the  proposed  AD  is  the  time 
it  would  take  each  owner/operator  of 
the  affected  airplanes  to  insert  the 
information  into  the  AFM.  - 

Regulatory  Impact 

The  regidations  proposed  herein 
would  not  have  substantial  direct  eft^ects 
on  the  States,  on  the  relationship 


between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator^' 
Flexibility  Act.  A  copy  of  the  draft 
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regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  RiUes 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sub|ect8  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

Hw  Proposed  Amenilment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
139.13    [Amended] 

2.  Section  39.13  is  amended  by    • 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Bombardier  Inc.:  Docket  No.  g9-CE-44-AD. 

Applicability:  Models  DHC-6-1.  DHC-6- 
100,  DHC-^200.  DHC-6-300,  all  serial 
numbers  equipped  with  pneumatic  deicing 
boots,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  ^e  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  ah 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  assure  that  flightcrews  activate  the  wing 
and  tail  pneumatic  deicing  boots  at  the  first 
signs  of  ice  accumulation  on  the  airplane, 
accomplish  the  following: 

(a)  Within  10  days  after  the  effective  date 
of  this  AD:  Revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  requirements 
for  activation  of  the  ice  protection  systems. 
This  may  be  accomplished  by  inserting  a  " 
copy  of  this  AD  in  the  AFM. 

"•  Except  for  certain  phases  of  flight 
where  the  AFM  specifies  that  deicing  boots 
should  not  be  used  (e.g..  take-off,  final 
approach,  and  landing),  compliance  with  the 
following  is  required. 


•  Wing  and  Tail  Leading  Edge  Pneumatic 
Deicing  Boot  System,  if  installed,  must  be 
activated: 

— At  the  first  sign  of  ice  formation 
anywhere  on  the  aircraft,  or  upon 
aimunciation  from  an  ice  detector 
system,  whichever  occurs  first;  and 

— The  system  must  either  be  continued  to 
be  operated  in  the  automatic  cycling 
mode,  if  available;  or  the  system  must  be 
manually  cycled  as  needed  to  minimize 
the  ice  accretions  on  the  airframe. 

•  The  wing  and  tail  leading  edge 
pneumatic  deicing  boot  system  may  be 
deactivated  only  after  leaving  icing 
conditions  and  after  the  airplane  is 
determined  to  be  clear  of  ice." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD,  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  §43.7  of  the 
Federal  Aviation  Regulations  (14  CFR  43.7), 
and  must  be  entered  into  the  aircraft  records 
showing  compliance  with  this  AD  in 
accordance  with  §  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  1201  Walnut,  suite  900.  Kansas 
City.  Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  bom  the  Small  Airplane 
Directorate. 

(e)  Information  related  to  this  AD  may  be 
examined  at  the  FAA,  Central  Region,  Offlce 
of  the  Regional  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
October  4. 1999. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
[FR  Doc.  99-26572  Filed  10-8-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-CE-49-AD] 
RIN  212&-AA64 

Airworthiness  Directives;  The  New 
Piper  Aircraft,  Inc.  PA-31  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  docimient  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  The  New 
Piper  Aircraft,  Inc.  (Piper)  PA-31  series 
airplanes.  The  proposed  AD  would 
require  revising  the  Airplane  Flight 
Manual  (AFM)  to  include  requirements 
for  activation  of  the  airframe  pneumatic 
deicing  boots.  The  proposed  AD  is  the 
result  of  reports  of  in-flight  incidents 
and  an  accident  that  occurred  in  icing 
conditions  where  the  airframe 
pnetimatic  deicing  boots  were  not 
activated.  The  actions  specified  by  the 
proposed  AD  are  intended  to  assure  that 
flightcrews  activate  the  pneumatic  wing 
and  tail  deicing  boots  at  the  first  signs 
of  ice  acciunulation.  This  action  will 
prevent  reduced  controllability  of  the 
aircraft  due  to  adverse  aerodynamic 
effects  of  ice  adhering  to  the  airplane 
prior  to  the  first  deicing  cycle. 
DATES:  Comments  must  be  received  on 
or  before  December  1, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  9d-CE-49- 
AD,  Room  1558, 601  E.  12th  Street, 
Kansas  City.  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  P.  Dow,  Sr.,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  Qty,  Missouri 
64106;  telephone:  (816)  426-6932; 
facsimile:  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
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communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Dcwket  N0.99-CE-49-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rides 
Docket  No.  99-CE-49-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Discussion 

On  January  9, 1997,  an  Empresa 
Brazileira  de  Aeronautica,  S.A. 
(EMBRAER)  Model  EMB-120RT  series 
airplane  was  involved  in  an 
uncommanded  roll  excursion  and 
consequent  rapid  descent  that  resulted 
in  an  accident  near  Monroe,  Michigan. 
The  post-accident  investigation 
conducted  by  the  National 
Transportation  Safety  Board  (NTSB) 
concluded  that  the  airplane  had 
accumulated  a  thin,  rough  layer  of  ice 
on  its  lifting  siufaces.  That 
acounulation  of  ice,  in  combination 
with  the  slowing  of  the  airplane  to  an 
airspeed  inappropriate  for  the  icing 
conditions  in  which  the  airplane  was 
flying,  resiUted  in  loss  of  control  that 
was  not  corrected  before  the  airplane 
impacted  the  ground.  The  NTSB  also 
concluded  that  the  flight  crew  did  not 
activate  the  wing  and  tail  pneumatic 
deicing  boots.  An  NTSB 
recommendation  related  to  this  accident 
requested  that  the  FAA  mandate  that 
pneiunatic  deicing  boots  be  tiuued  on  as 
soon  as  the  airplane  enters  icing 
conditions. 

The  FAA  has  reviewed  the  icing- 
related  incident  history  of  certain 


airplanes,  and  has  determined  that  icing 
incidents  may  have  occurred  because 
pneumatic  deicing  boots  were  not 
activated  at  the  first  evidence  of  ice 
accretion.  As  a  result,  the  handling 
qualities  or  the  controllability  of  the 
airplane  may  have  been  reduced  due  to 
the  accumulated  ice.  That  factor  was 
present  in  the  accident  discussed 
previously  and,  as  such,  constitutes  an 
unsafe  condition. 

Request  for  Information 

On  October  1, 1998,  the  FAA  sent 
letters  to  certain  manufacturers  of 
airplanes  certified  in  accordance  with 
part  25  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25).  The  letters 
requested  certain  icing  system  design 
information  and  operational  procedures 
applicable  to  their  airplanes  concerning 
flight  diuing  icing  conditions.  The 
letters  also  requested  that  manufacturers 
provide  data  showing  that  the  aircraft 
has  safe  operating  characteristics  with 
ice  accreted  .on  the  protected  surfaces 
(boots).  The  manufacturers  were  asked 
to  provide  data  using  the  following 
assumptions:  The  most  adverse  ice 
accumulation  possible  during  operation 
in  the  icing  envelope  specified  in  part 
25,  Appendix  C  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25),  and  that 
-  recommended  procedures  for  deicing 
boot  operation  were  used.  Additionally, 
the  manufacturers  were  asked  to 
provide  information  related  to  operation 
of  the  autopilot  during  icing  conditions, 
and  for  information  related  to 
appropriate  operating  speeds  for  icing 
operations. 

No  information  received,  as  a  residt  of 
that  request,  has  caused  the  FAA  to 
reconsider  the  previous  conclusion  that 
an  unsafe  condition  may  exist. 

Public  Meeting 

Subsequent  to  the  collection  of  those 
design  and  operational  data,  the  FAA 
held  an  international  conference  on 
"Inflight  Operations  in  Icing 
Conditions",  in  Washington,  DC,  on 
February  2-4, 1999.  The  purpose  of  the 
conference  was  to  discuss  the  status  of 
the  FAA  Icing  Plan  and  other  related 
efforts.  Additionally,  the  conference 
provided  a  fonun  for  representatives  of 
industry  to  express  their  viewpoints  on 
current  information  related  to  activation 
of  deicing  boots,  minimum  airspeeds, 
autopilot  operation  in  icing  conditions, 
flightcrew  information  needs,  and 
flightcrew  training.  Certain  information 
presented  at  that  meeting  is  discussed  in 
this  proposed  rule  in  the  following 
section. 


Delayed  Activation  of  Pneumatic 
Deicing  Boots 

In  accordance  with  manufactxu«r 
instructions  and  FAA-approved  airplane 
flight  manual  (AFM)  procediu«s,  the 
flightcrews  of  most  airplanes  equipped 
with  pneumatic  deicing  boots  delay  the 
initial  activation  of  the  boots  until  a 
certain  quantity  of  ice  has  accumulated 
on  the  protected  surfaces  (boots).  Some 
crews  routinely  wait  for  Va  to  V2  inch  of 
ice  to  accumulate,  and  at  least  one 
airplane  type  is  routinely  flown  with  up 
to  1  Vz  inches  of  ice  on  the  protected 
siuiaces  before  the  initial  activation  of 
the  deicing  boots. 

Ice  Bridging 

In  the  past,  concern  about  "ice 
bridging"  on  early  pneumatic  deicing 
boot  designs  resulted  in  the  common 
practice  of  delaying  activation  of  ice 
protection.  Ice  bridging  of  pneumatic 
deicing  boots  occurred  when  a  thin 
layer  of  ice  is  sufficiently  plastic  to 
deform  to  the  shape  of  the  inflated 
deicing  boot  tube  without  being 
fractiu-ed  and  shed  during  the  ensuing 
tube  deflation.  As  the  deformed  ice 
hardens  and  accretes  additional  ice,  the 
deicing  boot  becomes  ineffective  in 
shedding  the  "sheath"  of  ice.  However, 
ice  accumulation  resulting  fit)m  delayed 
activation  may  pose  an  unsafe  condition 
due  to  the  resultant  adverse 
aerodynamic  effects  on  the  airplane's 
performance  or  handling  qualities. 

In  November  1997,  the  FAA  and  the 
National  Aeronautics  and  Space 
Administration  (NASA)  co-sponsored 
an  international  workshop  on  aircraft 
deicing  boot  ice  bridging.  The  objective 
of  the  workshop  was  to  provide  an  open 
forum  for  investigating  the  existence  of 
deicing  boot  bridging  and  other 
concerns  related  to  activating  ice 
protection  systems  at  the  initial 
detection  of  inflight  icing.  Sixty-seven 
representatives  from  airframe  and 
deicing  boot  manufacturers,  various 
airlines,  the  pilot  community,  NASA, 
the  National  Transportation  Safety 
Board,  non-US  civil  aviation  authorities, 
and  the  FAA  participated.  At  the 
workshop  no  evidence  was  presented  to 
substantiate  that  aircraft  with  modem 
deicing  boot  designs  experience  ice 
bridging.  The  general  consensus  of  the 
workshop  participants  was  that  ice 
bridging  is  not  a  problem  for  modern 
pneumatic  deicing  boot  designs  due  to 
the  use  of  higher  air  supply  pressures, 
faster  boot  inflation  and  deflation 
cycles,  and  smaller  boot  chambers.  Icing 
wind  tuinnel  and  flight  testing  of  these 
newer  design  features  with  automatic 
cycling  have  demonstrated  successful 
shedding  of  ice  when  activated  at  the 
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onset  of  ice  accretion,  with  ice  not  shed 
on  the  initial  deicing  boot  cycle 
continuing  to  increase  in  thickness  and 
being  shed  during  subsequent  cycles. 

During  the  previously  discussed 
November  1997  international  workshop, 
the  inability  of  flightcrews  to  accurately 
gauge  wing  and  control  surfaces  ice 
accretion  thickness  before  activating  the 
deicing  boots  was  recognized.  Also, 
increased  airplane  drag  resulting  from 
ice  accretion  was  recognized  as  a 
potential  contributing  cause  of 
inadvertent  airspeed  loss  that 
characterized  most  in-flight  icing  related 
accidents  and  incidents.  Two  airframe 
manufacturers,  whose  products 
comprise  a  substantial  percentage  of  the 
turbopropeller  transport  fleet,  reported 
that,  because  of  these  concerns  they 
reconmiend  activating  the  automatic 
airframe  deicing  system  at  first  onset  of 
airframe  icing.  Those  manufactiuers 
have  received  no  reports  of  deicing  boot 
ice  bridging  events  for  these  airplanes. 

The  FAA  considers  that  ice 
accimiulation  on  protected  siufaces  due 
to  delayed  boot  activation  constitutes  a 
potential  safety  concern.  However,  the 
FAA  recognizes  that  not  all  airplanes 
may  be  equipped  with  "modem" 
deicing  boots  (as  that  term  is  used  in 
this  NPRM).  The  FAA  specifically 
invites  the  submission  of  comments  and 
other  data  regarding  the  effects  of  this 
proposed  AD  on  airplanes  equipped 
with  older  pneumatic  deicing  boots, 
including  argiunents  for  the  retention  of 
existing  activation  delays  for  these 
older-style  deicing  boots. 

Residual  Ice 

Diuing  the  February  conference,  the 
attendees  agreed  that  the  airplane  is  at 
risk  while  tibe  airplane  is  accreting  ice, 
and  that  the  airplane  must  be 
adequately  protected  to  ensure  that  no 
adverse  handling  and  performance 
characteristics  develop.  An  additional 


concern  discussed  at  the  conference  was 
the  possibility  that  early  activation  of 
the  ice  protection  system  might  degrade 
the  ice  shedding  effectiveness  of  the 
deicing  boots,  resulting  in  increased 
residual  ice,  i.e.,  there  would  be  more 
ice  fragments  remaining  on  the  deicing 
boots  than  would  exist  if  a  more 
substantial  quantity  of  ice  was  allowed 
to  form  before  the  first  ice  shedding 
cycle.  However,  the  FAA  does  not 
concur.  No  data  has  been  provided  that 
shows  that  the  presence  of  residual  ice 
following  an  earlier  activation  of  the 
deicing  boots  is  more  hazardous  than 
delaying  cycling  of  the  boots  until  the 
ice  accretes  to  a  larger,  specific 
thickness.  In  fact,  testing  in  icing 
conditions  has  shown  that  residual  ice 
remaining  on  the  boots  after  the  initial 
boot  cycle  is  removed  during 
subsequent  cycles. 

As  reported  diuing  the  November 
1997  international  workshop, 
manufacturers  of  a  substantial 
percentage  of  the  tiubopropeller 
trcinsport  fleet  have  reported  satisfactory 
in-flight  icing  operations  of  their 
products  with  recommended  procedures 
to  activate  operation  of  the  deicing  boots 
in  the  automatic  mode  at  the  onset  of 
airframe  icing. 

Therefore,  the  FAA  considers  that  the 
activation  of  pneumatic  vnng  and  tail 
deicing  boots  at  the  first  signs  of  ice 
accumulation  is  warranted.  The  FAA 
specifically  invites  the  submission  of 
data  to  substantiate  that  operating  the 
deicing  boots  at  the  first  sign  of  ice 
accretions  is  more  hazardous  than 
delaying  boot  activation  until  a  specific 
thickness  of  ice  has  accumulated. 

Other  Considerations 

The  FAA  recognizes  that  there  may  be 
some  phases  of  flight  during  which  use 
of  the  deicing  boots  may  be 
inappropriate.  For  example,  a  deicing 
boot  inflation  cycle  that  begins 


immediately  before  or  dming  the 
landing  flare  or  the  takeoff  rotation  may 
cause  imexpected  loss  of  lift  or  other 
adverse  aerodynamic  events.  This 
proposed  AD  explicitly  does  not 
supersede  procedures  in  the  AFM  that 
prohibit  using  deicing  boots  for  certain 
phases  of  flight  [e.g.,  during  take-off, 
fi&al  approach,  and  landing). 

The  FAA  specifically  invites  the 
submission  of  comments  and  other  data 
regarding  adverse  effects  that  may  occur 
during  specific  phases  of  flight, 
including  takeoff,  final  approach,  or 
landing.  Any  recommended  speed 
restrictions  or  other  operational 
procedures  that  would  be  necessary  in 
order  to  mitigate  any  adverse 
aerodjrnamic  effects  of  deicing  boot 
inflation  during  critical  phases  of  flight 
should  be  fiilly  explained  and 
documented. 

The  FAA's  Determination 

The  FAA  is  aware  that,  based  on 
previous  procedures  provided  to 
flightcrews  of  many  airplanes  equipped 
with  deicing  boots,  a  historical 
precedent  has  been  set  that  permits 
waiting  to  activate  the  deicing 
equipment.  In  light  of  this  information 
and  based  on  reports  received,  the  FAA 
considers  that  certain  procedures 
should  be  included  in  the  Limitations 
Section  of  the  AFM  for  all  Piper  PA-31 
series  airplanes  to  reqiure  immediate 
activation  of  the  ice  protection  systems 
when  any  ice  acciunulation  is  detected 
on  the  airplane. 

This  proposed  action  is  one  of  a 
niunber  of  proposed  AD's  being  issued 
on  airplanes  that  have  been  determined 
to  be  subject  to  the  same  identified 
unsafe  conditions.  Ciurently  proposed 
AD's  for  other  airplanes  that  are 
equipped  with  pneiunatic  deicing  boots 
address  the  following  airplanes: 


Airplane  models 


Docket  No. 


Industrie  Aeronautlche  e  Meccaniche,  Model  Piagglo  P-180  Airplanes ~ 

Pilatus  Britten-Norman  Ltd.,  BN-2T  Series  Airplanes .....~ 

Pilatus  Aircraft  Ltd.,  Models  PC-12  and  PC-12/45  Airplanes  

Partenavia  Costmzioni  Aeronauticas,  S.p.A.,  Models  AP68TP  300  "Spartacus"  and  AP68TP  600  "Viator"  Airplanes 

Mitsubishi  Heavy  Industries,  Ltd.,  MU-2B  Series  Airplanes  , 

LET,  a.s..  Model  L-420  Airplanes  .• 

British  Aerospace,  Jetstream,  Models  3101  and  3201  Airplanes  — — 

Hart>in  Aircraft  Manufacturing  Corp.,  Model  Y12  IV  airplanes  

Empresa  Brasileira  de  Aeronautica  S.A.  (Embraer),  Models  EMB-110P1  and  EMB-110P2  Airplanes 

Domier  Luftfahrt  GmbH,  228  Series  Airplanes 

Bombardier  Inc.,  DHC-6  Series  Airplanes  „ « « 

The  Cessna  Aircraft  Company,  208  Series  Airplanes .„, — .....^ 

Raytheon  Aircraft  Company,  90,  99,  100,  200,  300,  1900,  and  2000  Series  Airplanes ~ - ...... 

Aerospace  Technologies  Of  Australia  Pty  Ltd.,  Models  N22B  and  N24A 

Short  Brothers  &  Harland  Ltd.,  Models  SC-7  Series  2  and  SC-7  Series  3  Airplanes 

SOCATA— Groupe  Aerospatiale,  Model  TBM  700  Airplanes 

Twin  Commander  Aircraft  Corporation,  600  Series  Airplanes 

Fairohild  Aircraft  Corporation,  SA226  and  SA227  Series  Airplanes 

The  Cessna  Aircraft  Company,  Models  425  and  441  Airplanes  


99-CE-34-AD 
99-CE-35-AD 
99-CE-36-AD 
99-CE-37-AD 
99-CE-38-AD 
99-<;E-3&-AD 
99-<;E-40-AD 
99-CE-41-AD 
99-CE-42-AD 
99-CE-43-AD 
99-CD-44-AD 
99-CE-45-AD 
99-CE-46-AD 
99-CE-47-AD 
9^-CE-48-AD 
99-CE-50-AD 
99-CE-51-AD 
99-CE-52-AD 
99-CE-53-AD 
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Airplane  models 


Docket  No. 


Cessna  Aircraft  Company,  Models  500,  550,  and  560  Airplanes  

Sabreliner  Corporation,  Models  40.  60,  70,  and  80  Series  Airplanes - 

Gulfstream  Aerospace,  Model  G-159  Series  Airplanes , 

McDonnell  Douglas,  Models  DC-3  and  DC-4  Series  Airplanes 

Mitsubishi  Heavy  Industries,  Model  YS-11  and  YS-11A  Series  Airplanes 

Frakes  Aviation,  Model,  G-73  (Mallard)  and  G-73T  Series  Airplanes  , 

Lockheed,  Models  L-14  and  L-18  Series  Airplanes ..,., 

Fairchild,  Models  F27  and  FH227  Series  Airplanes 

Aerospatiale,  Models  ATR-42/ATR-72  Series  Airplanes, ........^ 

Jetstream,  Model  BAe  ATP  Airplanes „ 

Jetstream,  Model  4101  Airplanes 

British  Aerospace,  Model  HS  748  Series  Airplanes 

Saab  Model,  SF340A/SAAB  340B/SAAB  2000,  Series  Airplanes  

CASA,  Model  C-212/CIM-235  Series  Airplanes ..^ , 

Domier,  Model  328-100  Series  Airplanes 

Lockheed,  Model  1329-23  and  1329-25,  (Lockheed  Jetstar)  Series  Airplanes 

de  Havilland,  Model  DHC-7/DHC-8  Series  Airplanes  

Fokker,  Model  F27  Mark  100/200/300/400/500/600/700/050  Series  Airplanes  . 
Short  Brothers,  Model  SD3-30/SD3-60/SD3-SHERPA  Series  Airplanes  


99-NM-136-AD 
99-NM-137-AD 
9&-NM-138-AD 
9&-NM-139-AD 
99-NM-140-AD 
99-NM-141-AD 
99-NM-142-AD 
99-NM-143-AD 
99-NM-144-AD 
99-NM-145-AD 
99-NM-146-AD 
99-NM-147-AD 
99-NM-148-AD 
99-NM-149-AD 
99-NM-150-AD 
99-NM-151-AD 
99-NM-152-AD 
99-NM-153-AD 
99-NM-154-AD 


Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Piper  PA-31  series 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the  FAA 
is  proposing  AD  action.  The  proposed 
AD  would  require  revising  the 
Limitations  Section  of  the  AFM  to 
include  requirements  for  activation  of 
pneiunatic  deicing  boots  at  the  first 
indication  of  ice  acciunulation  on  the 
airplane. 

Cost  Impact 

The  FAA  estimates  that  2314 
airplanes  in  the  U.S.  registry  would  be 
affected  by  the  proposed  AD,  that  it 
would  take  approximately  1  workhour 
per  airplane  to  accomplish  the  proposed 
AFM  revisions.  Accomplishing  the 
proposed  AFM  revision  requirements  of 
this  NPRM  may  be  performed  by  the 
owner/operator  holding  at  least  a 
private  pilot  certificate  eis  authorized  by 
section  43.7  of  the  Federal  Aviation 
Regulations  (14  CFR  43.7),  and  must  be 
entered  into  the  aircraft  records  showing 
compliance  with  the  proposed  AD  in 
accordance  with  section  43.9  of  the 
Federal  Aviation  Regulations  (14  CFR 
43.9).  The  only  cost  impact  of  the 
proposed  AD  is  the  time  it  would  take 
each  owner/operator  of  the  afiiected 
airplanes  to  insert  the  information  into 
the  AFM. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  aunong  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 


12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  3§ 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  FederalAviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


f  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

The  New  Piper  Aircraft.  Inc.:  Docket  No.  99- 
CE-49-AD. 
Applicabilit}':  The  following  model 
airplanes,  all  serial  numbers  equipped  with 
pneumatic  deicing  boots,  certiScated  in  any 
category. 

Models 

PA-31,  PA-31-300,  PA-31-325,  PA-31-350,- 
PA-31P,  PA-31T,  PA-31T1,  PA-31T2. 
PA-31T3,  PA-31P-350 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  liave  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modi6cation.  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  assure  that  flightcrews  activate  the  wing 
and  tail  pneumatic  deicing  boots  at  the  first 
signs  of  ice  accumulation  on  the  airplane, 
accomplish  the  following: 

(a)  Within  10  days  after  the  effective  date 
of  this  AD:  Revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  requirements 
for  activation  of  the  ice  protection  systems.    . 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM. 

"•  Except  for  certain  phases  of  flight 
where  the  AFM  specifies  that  deicing  boots 
should  not  be  used  (e.g..  take-off,  final 
approach,  and  landing),  comphance  with  the 
following  is  required. 
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•  Wing  and  Tail  Leading  Edge  Pneumatic 
Deicing  Boot  System,  if  installed,  must  be 
activated: 

— At  the  first  sign  of  ice  foimation 
anywhere  on  the  aircraft,  or  upon 
annunciation  from  an  ice  detector 
system,  whichever  occurs  first;  and 

— ^The  system  must  either  be  continued  to 
be  operated  in  the  automatic  cycling 
mode,  if  available;  or  the  system  must  be 
manually  cycled  as  needed  to  minimize 
the  ice  accretions  on  the  airfirame. 

•  The  wing  and  tail  leading  edge 
pneumatic  deicing  boot  system  may  be 
deactivated  only  after  leaving  icing 
conditions  and  after  the  airplane  is 
determined  to  be  clear  of  ice." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD,  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the  aircraft 
records  showing  compliance  with  this  AD  in 
accordance  with  section  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  1201  Walnut,  suite  900,  Kansas 
City,  Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

-     Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  Information  related  to  this  AD  may  be 
examined  at  the  FAA,  Central  Region.  Office 
of  the  Regional  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
October  4, 1999. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 
(FR  Doc.  99-26570  Filed  10-8-99;  8:45  am] 

BtLUNQ  CODE  491»-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-CE-47-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  AeroSpace 
Technologies  of  Australia  Pty  Ltd. 
Models  N22B  and  N24A  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  AeroSpace 
Technologies  of  Australia  Pty  Ltd. 
(AeroSpace  Technologies)  Models  N22B 
and  N24A  airplanes.  The  proposed  AD 
would  require  revising  the  Airplane 
Fhght  Manual  (AFM)  to  include 
requirements  for  activation  of  the 
airframe  pneumatic  deicing  boots.  The 
proposed  AD  is  the  result  of  reports  of 
in-flight  incidents  and  an  accident  that 
occurred  in  icing  conditions  where  the 
airframe  pneumatic  deicing  boots  were 
not  activated.  The  actions  specified  by 
the  proposed  AD  are  intended  to  assure 
that  flightcrews  activate  the  pneumatic 
wing  and  tail  deicing  boots  at  the  first 
signs  of  ice  accumulation.  This  action 
will  prevent  reduced  controllability  of 
the  aircraft  due  to  adverse  aerodynamic 
effects  of  ice  adhering  to  the  airplane 
prior  to  the  first  deicing  cycle. 
DATES:  Comments  must  be  received  on 
or  before  December  1, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  99-CE-47- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  P.  Dow,  Sr.,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone:  (816)  426-6932; 
facsimile:  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Cominents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 


the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodtet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conmients  to 
Docket  No.  99-CE^7-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  mayobtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Covmsel,  Attention:  Rules 
Docket  No.  99-CE-47-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Discussion 

On  January  9, 1997,  an  Empresa 
Brazileira  de  Aeronautica,  S.A. 
(EMBRAER)  Model  EMB-120RT  series 
airplane  was  involved  in  an 
uncommanded  roll  exclusion  and 
consequent  rapid  descent  that  resulted 
in  an  accident  near  Monroe,  Michigan. 
The  post-accident  investigation 
conducted  by  the  National 
Transportation  Safety  Board  (NTSB) 
concluded  that  the  airplane  had 
acciunulated  a  thin,  rough  layer  of  ice 
on  its  lifting  surfaces.  That 
acciunulation  of  ice,  in  combination 
with  the  slowing  of  the  airplane  to  an 
airspeed  inappropriate  for  the  icing 
conditions  in  which  the  airplane  was 
flying,  resulted  in  loss  of  control  that 
was  not  corrected  before  the  airplane 
impacted  the  ground.  The  NTSB  also 
concluded  that  the  flight  crew  did  not 
activate  the  wing  and  tail  pneiunatic 
deicing  boots.  An  NTSB 
recommendation  related  to  this  accident 
requested  that  the  FAA  mandate  that 
pneiunatic  deicing  boots  be  turned  on  as 
soon  as  the  airplane  enters  icing 
conditions. 
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The  FAA  has  reviewed  the  icing- 
related  incident  history  of  certain 
airplanes,  and  has  detennined  that  icing 
incidents  may  have  occurred  because 
pneumatic  deicing  boots  were  not 
activated  at  the  first  evidence  of  ice 
accretion.  As  a  result,  the  handling 
qualities  or  the  controllability  of  the 
airplane  may  have  been  reduced  due  to 
the  accumulated  ice.  That  factor  was 
present  in  the  accident  discussed 
previously  and.  as  such,  constitutes  an 
imsafe  condition. 

Request  for  Information 

On  October  1. 1998,  the  FAA  sent 
letters  to  certain  manufacturers  of 
airplanes  certified  in  accordance  with 
part  25  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25).  The  letters 
requested  certain  icing  system  design 
information  and  operational  procedures 
applicable  to  their  airplanes  concerning 
flight  during  icing  conditions.  The 
letters  also  requested  that  manufacturers 
provide  data  showing  that  the  aircraft 
has  safe  operating  characteristics  with 
ice  accreted  on  the  protected  surfaces 
(boots).  The  manufacturers  were  asked 
to  provide  data  using  the  following 
assiunptions:  The  most  adverse  ice 
accumulation  possible  during  operation 
in  the  icing  envelope  specified  in  part 
25.  Appendix  C  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25),  and  that 
recommended  procediu-es  for  deicing 
boot  operation  were  used.  Addition^y, 
the  manufactiuers  were  asked  to 
provide  information  related  to  operation 
of  the  autopilot  during  icing  conditions, 
and  for  information  related  to 
appropriate  operating  speeds  for  icing 
operations. 

No  information  received,  as  a  result  of 
that  request,  has  caused  the  FAA  to 
reconsider  the  previous  conclusion  that 
an  unsafe  condition  may  exist. 

Public  Meeting 

Subsequent  to  the  collection  of  those 
design  and  operational  data,  the  FAA 
held  an  international  conference  on 
"Inflight  Operations  in  Icing 
Conditions",  in  Washington,  DC,  on 
February  2-4, 1999.  The  purpose  of  the 
conference  was  to  discuss  the  status  of 
the  FAA  Icing  Plan  and  other  related 
efforts.  Additionally,  the  conference 
provided  a  fonmi  for  representatives  of 
industry  to  express  their  viewpoints  on 
current  information  related  to  activation 
of  deicing  boots,  minimum  airspeeds, 
autopilot  operation  in  icing  conditions, 
flightcrew  information  needs,  and 
flightcrew  training.  Certain  information 
presented  at  that  meeting  is  discussed  in 
this  proposed  rule  in  the  following 
section. 


Delayed  Activation  of  Pneumatic 
Deicing  Boots 

In  accordance  with  manufacturer 
instructions  and  FAA-approved  airplane 
flight  manual  (AFM)  procedures,  the 
flightcrews  of  most  airplanes  equipped 
with  pneumatic  deicing  boots  delay  the 
initial  activation  of  the  boots  until  a 
certain  quantity  of  ice  has  accumulated 
on  the  protected  surfaces  (boots).  Some 
crews  routinely  wait  for  Va  to  V2  inch  of 
ice  to  accumulate,  and  at  least  one 
airplane  type  is  routinely  flown  with  up 
to  1  Vz  inches  of  ice  on  the  protected 
sur&ces  before  the  initial  activation  of 
the  deicing  boots. 

Ice  Bridging 

In  the  past,  concern  about  "ice 
bridging"  on  early  pneumatic  deicing 
boot  designs  resulted  in  the  common 
practice  of  delaying  activation  of  ice 
protection.  Ice  bridging  of  pneimiatic 
deicing  boots  occuned  when  a  thin 
layer  of  ice  is  sufficiently  plastic  to 
deform  to  the  shape  of  the  inflated 
deicing  boot  tube  without  being 
fractured  and  shed  during  the  ensuing 
tube  deflation.  As  the  deformed  ice 
hardens  and  accretes  additional  ice,  the 
deicing  boot  becomes  ineffective  in 
shedding  the  "sheath"  of  ice.  However, 
ice  acomiidation  resulting  from  delayed 
activation  may  pose  an  imsafe  condition 
due  to  the  resultant  adverse 
aerodynamic  effects  on  the  airplane's 
performance  or  handling  qualities. 

In  November  1997,  the  FAA  and  the 
National  Aeronautics  and  Space 
Administration  (NASA)  co-sponsored 
an  international  workshop  on  aircraft 
deicing  boot  ice  bridging.  The  objective 
of  the  workshop  was  to  provide  an  open 
forum  for  investigating  the  existence  of 
deicing  boot  bridging  and  other 
concerns  related  to  activating  ice 
protection  systems  at  the  initial 
detection  of  inflight  icing.  Sixty-seven 
representatives  from  airframe  and 
deicing  boot  manufacturers,  various 
airlines,  the  pilot  community,  NASA, 
the  National  Transportation  Safety 
Board,  non-US  civil  aviation  authorities, 
and  the  FAA  participated.  At  the 
workshop  no  evidence  was  presented  to 
substantiate  that  aircraft  with  modem 
deicing  boot  designs  experience  ice 
bridging.  The  general  consensus  of  the 
workshop  participants  was  that  ice 
bridging  is  not  a  problem  for  modem 
pneujmatic  deicing  boot  designs  due  to 
the  use  of  higher  air  supply  pressures, 
foster  boot  inflation  and  deflation 
cycles,  and  smaller  boot  chambers.  Icing 
wind  tuimel  and  flight  testing  of  these 
newer  design  featiu«s  with  automatic 
cycling  have  demonstrated  successful 
shedding  of  ice  when  activated  at  the 


onset  of  ice  accretion,  with  ice  not  shed 
on  the  initial  deicing  boot  cycle 
continuing  to  increase  in  thickness  and 
being  shed  during  subsequent  cycles. 

Ehiring  the  previously  discussed 
November  1997  international  workshop, 
the  inability  of  flightcrews  to  accurately 
gauge  wing  and  control  surfaces  ice 
accretion  thickness  before  activating  the 
deicing  boots  was  recognized.  Also, 
increased  airplane  drag  resulting  from 
ice  accretion  was  recognized  as  a 
potential  contributing  cause  of 
inadvertent  airspeed  loss  that 
characterized  most  in-flight  icing  related 
accidents  and  incidents.  Two  airframe 
manufacturers,  whose  products 
comprise  a  substantial  percentage  of  the 
turbopropeller  transport  fleet,  reported 
that,  because  of  these  concerns  they 
recommend  activating  the  automatic 
airframe  deicing  system  at  first  onset  of 
airframe  icing.  Those  manufoctruers 
have  received  no  reports  of  deicing  boot 
ice  bridging  events  for  these  airplanes. 

The  FAA  considers  that  ice 
accumulation  on  protected  surfoces  due 
to  delayed  boot  activation  constitutes  a 
potenticd  safety  concern.  However,  the 
FAA  recognizes  that  not  all  airplanes 
may  be  equipped  with  "modem" 
deicing  boots  (as  that  term  is  used  in 
this  NPRM).  The  FAA  specifically 
invites  the  submission  of  comments  and 
other  data  regarding  the  effects  of  this 
proposed  AD  on  airplanes  equipped 
with  older  pneumatic  deicing  boots, 
including  arguments  for  the  retention  of 
existing  activation  delays  for  these 
older-style  deicing  boots. 

Residual  Ice 

During  the  February  conference,  the 
attendees  agreed  that  the  airplane  is  at 
risk  while  the  airplane  is  accreting  ice. 
and  that  the  airplane  must  be 
adequately  protected  to  ensure  that  no 
adverse  handling  and  performance 
characteristics  develop.  An  additional 
concern  discussed  at  die  conference  was 
the  possibility  that  early  activation  of 
the  ice  protection  system  might  degrade 
the  ice  shedding  effectiveness  of  the 
deicing  boots,  resulting  in  increased 
residual  ice,  i.e.,  there  would  be  more 
ice  fragments  remaining  on  the  deicing 
boots  than  would  exist  if  a  more 
substantial  quantity  of  ice  was  allowed 
to  form  before  the  first  ice  shedding 
cycle.  However,  the  FAA  does  not 
concur.  No  data  has  been  provided  that 
shows  that  the  presence  of  residual  ice 
following  an  earlier  activation  of  the 
deicing  boots  is  more  hazardous  than 
delaying  cycling  of  the  boots  until  the 
ice  accretes  to  a  larger,  specific 
thickness.  In  fact,  testing  in  icing 
conditions  has  shown  that  residual  ice 
remaining  on  the  boots  after  the  initial 
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boot  cycle  is  removed  during 
subsequent  cycles. 

As  reported  during  the  November 
1997  international  workshop, 
manti&cturers  of  a  substantial 
percentage  of  the  turbopropeller 
transport  fleet  have  reported  satisfactory 
in-flight  icing  operations  of  their 
products  with  recommended  procedures 
to  activate  operation  of  the  deicing  boots 
in  the  automatic  mode  at  the  onset  of 
airframe  icing. 

Therefore,  the  FAA  considers  that  the 
activation  of  pneiunatic  wing  and  tail 
deicing  boots  at  the  first  signs  of  ice 
acciunulation  is  warranted.  The  FAA 
specifically  invites  the  submission  of 
data  to  substantiate  that  operating  the 
deicing  boots  at  the  first  sign  of  ice 
accretions  is  more  hazardous  than 
delaying  boot  activation  imtil  a  specific 
thickness  of  ice  has  accumulated. 

Other  Considerations 

The  FAA  recognizes  that  there  may  be 
some  phases  of  flight  during  which  use 


of  the  deicing  boots  may  be 
inappropriate.  For  example,  a  deicing 
boot  inflation  cycle  that  begins 
immediately  before  or  during  the 
landing  flare  or  the  takeoff  rotation  may 
cause  unexpected  loss  of  lift  or  other 
adverse  aerodynamic  events.  This 
proposed  AD  explicitly  does  not 
supersede  procedures  in  the  AFM  that 
prohibit  using  deicing  boots  for  certain 
phases  of  flight  (.e.g.,  during  take-off, 
final  approach,  and  landing). 

The  FAA  specifically  invites  the 
submission  of  comments  and  other  data 
regarding  adverse  effects  that  may  occiu- 
during  specific  phases  of  flight, 
including  takeoff,  final  approach,  or 
landing.  Any  recommended  speed 
restrictions  or  other  operational 
procediu^s  that  would  be  necessary  in 
order  to  mitigate  any  adverse 
aerodjmamic  effects  of  deicing  boot 
inflation  diuing  critical  phases  of  flight 
should  be  fully  explained  and 
documented. 


The  FAA's  Determination 

The  FAA  is  aware  that,  based  on 
previous  procedures  provided  to 
flightcrews  of  many  airplanes  equipped 
with  deicing  boots,  a  historical 
precedent  has  been  set  that  permits 
waiting  to  activate  the  deicing 
equipment.  In  light  of  this  information 
and  based  on  reports  received,  the  FAA 
considers  that  certain  procediu^s 
should  be  included  in  the  Limitations 
Section  of  the  AFM  for  all  AeroSpace 
Technologies  Models  N22B  and  N24A 
airplanes  to  require  immediate 
activation  of  the  ice  protection  systems 
when  any  ice  acciunulation  is  detected 
on  the  airplane. 

This  proposed  action  is  one  of  a 
number  of  proposed  AD's  being  issued 
on  airplanes  that  have  been  determined 
to  be  subject  to  the  same  identified 
unsafe  conditions.  Currently  proposed 
AO's  for  other  airplanes  that  are 
equipped  with  pneiunatic  deicing  boots 
address  the  following  airplanes: 


Airplane  models 


Industrie  Aeronautiche  e  Meccaniche,  Model  Piaggio  P-180  Airplanes 

Pilatus  Britten-Norman  Ltd.,  BN-2T  Series  Airplanes - 

Pilatus  Aircraft  Ltd.,  Models  PC-12  and  PC-12/45  Airplanes  

Partenavia  Costruzioni  Aeronauticas,  S.p.A.,  Models  AP68TP  300  "Spartacus"  and  AP68TP  600  "Viator  Airplanes 

Mitsubishi  Heavy  Industries,  Ltd.,  MU-2B  Series  Airplanes  

LET,  a.s.,  Model  L-420  Airplanes  

British  Aerospace,  Jetstream  Models  3101  and  3201  Airplanes 

Harbin  Aircraft  Manufacturing  Corp.,  Model  Y12  IV  airplanes  .'. 

Empresa  Brasileira  de  Aeronautica  S.A.  (Embraer),  Models  EMB-110P1  and  EMB-110P2  Airplanes 

-Domier  Luftfahrt  GmbH,  228  Series  Airplanes 

Bombardier  Inc.,  DHC-6  Series  Airplanes .t. -. 

The  Cessna  Aircraft  Company,  208  Series  Airplanes - , - 

Raytheon  Aircraft  Company,  90,  99,  100,  200,  300,  1900,  and  2000  Series  Airplanes ..; 

Short  Brothers  &  Hartand  Ltd.,  Models  SC-7  Series  2  and  SC-7  Series  3  Airplanes ,. ....... 

The  New  Piper  Aircraft,  Inc.,  PA-31  Series  Airplanes 

SOCATA— Groupe  AEROSPATIALE,  Model  TBM  700  Airplanes 

Twin  Commander  Aircraft  Corporation,  600  Series  Airplanes 

Fairchild  Aircraft  Corporation,  SA226  and  SA227  Series  Airplanes - 

The  Cessna  Aircraft  Company,  Models  425  and  441  Airplanes -.. 

Cessna  Aircraft  Company,  Models  500,  550,  and  560  Airplanes « 

Sabreliner  Corporation,  Models  40,  60,  70,  and  80  Series  Airplanes » — :. - — 

Gulfstream  Aerospace,  Model  G-159  Series  Airplanes « 

McDonnell  Douglas,  Models  DC-3  and  DC-4  Series  Airplanes — 

Mitsubishi  Heavy  Industries,  Model  YS-11  and  YS-11A  Series  Airplanes  

Frakes  Aviation,  Model,  G-73  (Mallard)  and  G-73T  Series  Airplanes 

Lockheed,  Models  L-14  and  L-18  Series  Airplanes 

Fairchild  Models  F27  and  FH227  Series  Airplanes - 

Aerospatiale  Models  ATR-42/ATFJ-72  Series  Airplanes 

Jetstream,  Model  BAe  ATP  Airplanes r-- 

Jetstream,  Model  4101  Airplanes  - - 

British  Aerospace  Model  HS  748  Series  Airplanes » 

Saab,  Model  SF340A/SAAB  340B/SAAB  2000  Series  Airplanes ... 

CASA  Model  C-212/CN-235  Series  Airplanes  '. 

Domier  Model  328-100  Series  Airplanes 

Lockheed  Model  1329-23  and  1329-25  (Lockheed  Jetstar)  Series  Airplanes 

de  Havilland,  Model  DHC-7/DHC-8  Series  Airplanes  - 

Fokker,  Model  F27  Mark  100/200/300/400/500/600/700/050  Series  Airplanes  .« .... 

Short  Brothers,  Model  SD3-30/SD3-60/SD3-SHERPA  Series  Airplanes 


Docket  No. 


99-CE-34-AD 

99-CE-35-AD 

99-CE-36-AD 

99-CE-37-AD 

99-CE-38-AD 

99-CE-39-AD 

99-CE-40-AD 

99-CE-41-AD 

99-CE-42-AD 

99-CE-43-AD 

99-CE-44-AD 

99-CE-45-AD 

99-CE-46-AD 

99-CE-4a-AD 

99-CE-49-AD 

99-CE-50-AD 

99-CE-51-AD 

99-CE-52-AD 

99-CE-53-AD 

99-NM-136-AD 

99-NM-137-AD 

99-NM-138-AD 

99-NM-139-AD 

99-NM-140-AD 

99-NM-141-AD 

99-NM-142-A0 

99-NM-143-AD 

99-NM-144-AD 

99-NM-145-^D 

99-NM-146-AD 

99-NM-147-AD 

99-NM-148-AD 

99-NM-149-AD 

99-NM-150-AD 

99-NM-151-AD 

99-NI\4-152-AD 

99-NM-153-AD 

99-NM-154-AD 
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Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  AeroSpace 
Technologies  Models  N22B  and  N24A 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the  FAA 
is  proposing  AD  action.  The  proposed 
AD  would  require  revising  the 
Limitations  Section  of  the  AFM  to 
include  requirements  for  activation  of 
pneumatic  deicing  boots  at  the  first 
indication  of  ice  accimiulation  on  the 
airplane. 

Cost  Impact 

The  FAA  estimates  that  10  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  workhour  per  airplane 
to  accomplish  the  proposed  AFM 
revisions.  Accomplishing  the  proposed 
AFM  revision  requirements  of  this 
NPRM  may  be  performed  by  the  owner/ 
operator  holding  at  least  a  private  pilot 
certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14 
CFR  43.7),  and  must  be  entered  into  the 
aircraft  records  showing  compliance 
with  the  proposed  AD  in  accordance 
with  section  43.9  of  the  Federal 
Aviation  Regidations  (14  CFR  43.9).  The 
only  cost  impact  of  the  proposed  AD  is 
the  time  it  would  take  each  owner/ 
operator  of  the  affected  airplanes  to 
insert  the  information  into  the  AFM. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution- of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procediu«s  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 


location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
AdirinistraUon  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Aerospace  Technologies  of  Australia  Pty 
Ltd.:  Docket  No.  99-CE-47-AD. 

Applicability:  Models  N22B  and  N24A 
airplanes,  all  serial  numbers  equipped  with 
pneumatic  deicing  boots,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  assure  that  flightcrews  activate  the  wing 
and  tail  pneumatic  deicing  boots  at  the  first 
signs  of  ice  accumulation  on  the  airplane, 
accomplish  the  following: 

(a)  Within  10  days  after  the  effective  date 
of  this  AD:  Revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  requirements 
for  activation  of  the  ice  protection  systems. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM. 

"•  Except  for  certain  phases  of  flight 
where  the  AFM  specifies  that  deicing  boots 
should  not  be  used  (e.g.,  take-off.  final 
approach,  and  landing),  compliance  with  the 
following  is  required. 

•  Wing  and  Tail  Leading  Edge  Pneumatic 
Deicing  Boot  System,  if  installed,  must  be 
activated: 

—At  the  first  sign  of  ice  formation 
anywhere  on  the  aircraft,  or  upon 


annunciation  from  an  ice  detector 
system,  whichever  occurs  first;  and 
— The  system  must  either  be  continued  to 
be  operated  in  the  automatic  cycling 
mode,  if  available;  or  the  system  must  be 
manually  cycled  as  needed  to  minimize 
the  ice  accretions  on  the  airframe. 
•  The  wing  and  tail  leading  edge 
pneumatic  deicing  boot  system  may  be 
deactivated  only  after  leaving  icing 
conditions  and  after  the  airplane  is 
determined  to  be  clear  of  ice." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD,  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the  aircraft 
records  showing  compliance  with  this  AD  in 
accordance  with  section  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  Ijy  the  Manager,  Small  Airplane 
Directorate.  1201  Walnut,  suite  900,  Kansas 
City.  Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  Information  related  to  this  AD  may  be 
examined  at  the  FAA,  Central  Region.  Office 
of  the  Regional  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
October  4,  1999. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc,  99-26571  Filed  10-6-99;  8:45  am) 
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summary:  This  dociunent  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  SOCATA— 
Groupe  AEROSPATIALE  (SOCATA) 
Model  TBM  700  airplanes.  The 
proposed  AD  would  require  revising  the 
Airplane  Flight  Manual  (AFM)  to 
include  requirements  for  activation  of 
the  airframe  pneumatic  deicing  boots. 
The  proposed  AD  is  the  result  of  reports 
of  in-flight  incidents  and  an  accident 
that  occurred  in  icing  conditions  where 
the  airframe  pneimiatic  deicing  boots 
were  not  activated.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  assure  that  flightcrews 
activate  the  pneumatic  wing  and  tail 
deicing  boots  at  the  first  signs  of  ice 
accumulation.  This  action  will  prevent 
reduced  controllability  of  the  aircraft 
due  to  adverse  aerodynamic  effects  of 
ice  adhering  to  the  airplane  prior  to  the 
first  deicing  cycle. 

DATES:  Comments  must  be  received  on 
or  before  December  1, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  99-CE-50- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  hoUdays  excepted. 
FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
John  P.  Dow,  Sr.,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone:  (816)  426-6932; 
facsimile:  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Cominents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 


concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-CE-50-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  99-CE-50-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Discussion 

On  January  9, 1997,  an  Empresa 
Brazileira  de  Aeronautica,  S.A. 
(EMBRAER)  Model  EMB-120RT  series 
airplane  was  involved  in  an 
imcommanded  roll  excursion  and 
consequent  rapid  descent  that  resulted 
in  an  accident  near  Monroe,  Michigan. 
The  post-accident  investigation 
conducted  by  the  National 
Transportation  Safety  Board  (NTSB) 
concluded  that  the  airplane  had 
acciunulated  a  thin,  rough  layer  of  ice 
on  its  lifting  siuiaces.  That 
acciimulation  of  ice,  in  combination 
with  the  slowing  of  the  airplane  to  an 
airspeed  inappropriate  for  the  icing 
conditions  in  which  the  airplane  was 
flying,  resulted  in  loss  of  control  that 
was  not  corrected  before  the  airplane 
impacted  the  ground.  The  NTSB  also 
concluded  that  the  flight  crew  did  not 
activate  the  wing  and  tail  pneumatic 
deicing  boots.  An  NTSB 
recommendation  related  to  this  accident 
requested  that  the  FAA  mandate  that 
pneumatic  deicing  boots  be  turned  on  as 
soon  as  the  airplane  enters  icing 
conditions. 

The  FAA  has  reviewed  the  icing- 
related  incident  history  of  certain 
airplanes,  and  has  determined  that  icing 
incidents  may  have  occurred  because 
pneumatic  deicing  boots  were  not 
activated  at  the  first  evidence  of  ice 
accretion.  As  a  result,  the  handling 
qualities  or  the  controllability  of  the 
airplane  may  have  been  reduced  due  to 
the  accumulated  ice.  That  factor  was 
present  in  the  accident  discussed 
previously  and,  as  such,  constitutes  an 
imsafe  condition. 

Request  for  Information 

On  October  1, 1998,  the  FAA  sent 
letters  to  certain  manufacturers  of 
airplanes  certified  in  accordance  with 


part  25  of  the  Federd  Aviation 
Regiilations  (14  CFR  part  25).  The  letters 
requested  certain  icing  system  design 
information  and  operational  procedures 
applicable  to  their  airplanes  concerning 
flight  during  icing  conditions.  The 
letters  also  requested  that  manufacturers 
provide  data  showing  that  the  aircraft 
has  safe  operating  characteristics  with 
ice  accreted  on  the  protected  surfaces 
(boots).  The  manufactvirers  were  asked 
to  provide  data  using  the  following 
assumptions:  The  most  adverse  ice 
accumulation  possible  during  operation 
in  tl;ie  icing  envelope  specified  in  part 
25,  Appendix  C  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25),  and  that 
recommended  procedures  for  deicing 
boot  operation  were  used.  Additionally, 
the  manufacturers  were  asked  to 
provide  information  related  to  operation 
of  the  autopilot  during  icing  conditions, 
and  for  information  related  to 
appropriate  operating  speeds  for  icing 
operations. 

No  information  received,  as  a  result  of 
that  request,  has  caused  the  FAA  to 
reconsider  the  previous  conclusion  that 
an  unsafe  condition  may  exist. 

Public  Meeting 

Subsequent  to  the  collection  of  those 
design  and  operational  data,  the  FAA 
held  an  international  conference  on 
"Inflight  Operations  in  Icing 
Conditions",  in  Washington,  DC,  on 
February  2-4, 1999.  The  purpose  of  the 
conference  was  to  discuss  the  status  of 
the  FAA  Icing  Plan  and  other  related 
efforts.  Additionally,  the  conference 
provided  a  forum  for  representatives  of 
industry  to  express  their  viewpoints  on 
current  information  related  to  activation 
of  deicing  boots,  minimum  airspeeds, 
autopilot  operation  in  icing  conditions, 
flightcrew  information  needs,  and 
flightcrew  training.  Certain  information 
presented  at  that  meeting  is  discussed  in 
this  proposed  rule  in  the  following 
section. 

Delayed  Activation  of  Pneumatic 
Deicing  Boots 

In  accordance  with  manufacturer 
instructions  and  FAA-approved  airplane 
flight  manual  (AFM)  procedures,  the 
flightcrews  of  most  airplanes  equipped 
with  pneimiatic  deicing  boots  delay  the 
initial  activation  of  the  boots  until  a 
certain  quantity  of  ice  has  accumulated 
on  the  protected  surfaces  (boots).  Some 
crews  routinely  wait  for  Va  to  Vz  inch  of 
ice  to  accumulate,  and  at  least  one 
airplane  type  is  routinely  flown  with  up 
to  V/2  inches  of  ice  on  the  protected 
surfaces  before  the  initial  activation  of 
the  deicing  boots. 
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IceBridgiiig 

In  the  past,  concern  about  "ice 
bridging"  on  early  pneumatic  deicing 
boot  designs  resulted  in  the  common 
practice  of  delaying  activation  of  ice 
protection.  Ice  bridging  of  pneumatic 
deicing  boots  occurred  when  a  thin 
layer  of  ice  is  sufBciently  plastic  to 
deform  to  the  shape  of  the  inflated 
deicing  boot  tube  without  being 
fractiired  and  shed  during  the  ensiling 
tube  deflation.  As  the  deformed  ice 
hardens  and  accretes  additional  ice,  the 
deicing  boot  becomes  ineffective  in 
shedding  the  "sheath"  of  ice.  However, 
ice  acciunulation  resulting  from  delayed 
activation  may  pose  an  imsafe  condition 
due  to  the  resultant  adverse 
aerodynamic  effects  on  the  airplane's 
performance  or  handling  qualities. 

In  November  1997,  the  FAA  and  the 
National  Aeronautics  and  Space 
Administration  (NASA)  co-sponsored 
an  international  workshop  on  aircraft 
deicing  boot  ice  bridging.  The  objective 
of  the  workshop  was  to  provide  an  open 
forum  for  investigating  the  existence  of 
deicing  boot  bridging  and  other 
concerns  related  to  activating  ice 
protection  systems  at  the  initial 
detection  of  inflight  icing.  Sixty-seven 
representatives  from  airframe  and 
deicing  boot  manufacturers,  various 
airlines,  the  pilot  community,  NASA, 
the  National  Transportation  Safety 
Board,  non-UrS.  civil  aviation 
authorities,  and  the  FAA  participated. 
At  the  workshop  no  evidence  was 
presented  to  substantiate  that  aircraft 
with  modem  deicing  boot  designs 
experience  ice  bridging.  The  general 
consensus  of  the  workshop  participants 
was  that  ice  bridging  is  not  a  problem 
for  modem  pneumatic  deicing  boot 
designs  due  to  the  use  of  higher  air 
supply  pressures,  faster  boot  inflation 
and  deflation  cycles,  and  smaller  boot 
chambers.  Icing  wind  tunnel  and  flight 
testing  of  these  newer  design  features 
with  automatic  cycling  have 
demonstrated  successful  shedding  of  ice 
when  activated  at  the  onset  of  ice 
accretion,  with  ice  not  shed  on  the 
initial  deicing  boot  cycle  continuing  to 
increase  in  thickness  and  being  shed 
during  subsequent  cycles. 

During  the  previously  discussed 
November  1997  intemational  workshop, 
the  inability  of  flightcrews  to  accurately 
gauge  wing  and  control  surfaces  ice 
accretion  fliickness  before  activating  the 
deicing  boots  was  recognized.  Also, 
increased  airplane  drag  resulting  from 
ice  accretion  was  recognized  as  a 
potential  contributing  cause  of 
inadvertent  airspeed  loss  that 


characterized  most  in-flight  icing  related 
accidents  and  incidents.  Two  airframe 
manufactvirers,  whose  products 
comprise  a  substantial  percentage  of  the 
tiirbopropeller  transport  fleet,  reported 
that,  because  of  these  concerns  they 
recommend  activating  the  automatic 
eurframe  deicing  system  at  first  onset  of 
airframe  icing.  Those  manufacturers 
have  received  no  reports  of  deicing  boot 
ice  bridging  events  for  these  airplanes. 

The  FAA  considers  that  ice 
accumulation  on  protected  surfaces  due 
to  delayed  boot  activation  constitutes  a 
potential  safety  concern.  However,  the 
FAA  recognizes  that  not  all  airplanes 
may  be  equipped  with  "modem" 
deicing  boots  (as  that  term  is  used  in 
this  NPRM).  The  FAA  specifically 
invites  the  submission  of  comments  and 
other  data  regarding  the  effects  of  this 
proposed  AO  on  airplanes  equipped 
with  older  pneumatic  deicing  boots, 
including  argiiments  for  the  retention  of 
existing  activation  delays  for  these 
older-style  deicing  boots. 

Residuallce 

During  the  February  conference,  the 
attendees  agreed  that  the  airplane  is  at 
risk  while  the  airplane  is  accreting  ice, 
and  that  the  airplane  must  be 
adequately  protected  to  ensure  that  no 
adverse  handling  and  performance 
characteristics  develop.  An  additional 
concern  discussed  at  die  conference  was 
the  possibility  that  early  activation  of 
the  ice  protection  system  might  degrade 
the  ice  shedding  effectiveness  of  the 
deicing  boots,  resulting  in  increased 
residual  ice,  i.e.,  there  would  be  more 
ice  fi^gments  remaining  on  the  deicing 
boots  than  would  exist  if  a  more 
substantial  quantity  of  ice  was  allowed 
to  form  before  the  first  ice  shedding 
cycle.  However,  the  FAA  does  not 
concur.  No  data  has  been  provided  that 
shows  that  the  presence  of  residual  ice 
following  an  earlier  activation  of  the 
deicing  boots  is  more  hazardous  than 
delaying  cycling  of  the  boots  until  the 
ice  accretes  to  a  larger,  specific 
thickness.  In  fact,  testing  in  icing 
conditions  has  shown  that  residual  ice 
remaining  on  the  boots  after  the  initial 
boot  cycle  is  removed  during 
subsequent  cycles. 

As  reported  during  the  November 
1997  intemational  workshop, 
manufacturers  of  a  substantial 
percentage  of  the  turbopropeller 
transport  fleet  have  reported  satisfactory 
in-flight  icing  operations  of  their 
products  writh  recommended  procedures 
to  activate  operation  of  the  deicing  boots 
in  the  automatic  mode  at  the  onset  of 
airframe  icing. 


Therefore,  the  FAA  considers  that  the 
activation  of  pneumatic  wdng  and  tail 
deicing  boots  at  the  first  signs  of  ice 
accumulation  is  warranted.  The  FAA 
specifically  invites  the  submission  of 
data  to  substantiate  that  operating  the 
deicing  boots  at  the  first  sign  of  ice 
accretions  is  more  hazardous  than 
delaying  boot  activation  until  a  specific 
thickness  of  ice  has  accumulated. 

Other  Considerations 

The  FAA  recognizes  that  there  may  be 
some  phases  of  flight  during  which  use 
of  the  deicing  boots  may  be 
inappropriate.  For  example,  a  deicing 
boot  inflation  cycle  that  begins 
immediately  before  or  during  the 
landing  flare  or  the  takeoff  rotation  may 
cause  imexpected  loss  of  lift  or  other 
adverse  aerodynamic  events.  This 
proposed  AD  explicitly  does  not 
supersede  procedures  in  the  AFM  that 
prohibit  using  deicing  boots  for  certain 
phases  of  flight  (e.g..  during  take-off, 
final  approach,  and  landing). 

The  FAA  specifically  invites  the 
submission  of  comments  and  other  data 
regarding  adverse  effects  that  may  occur 
during  specific  phases  of  flight, 
including  takeoff,  final  approach,  or 
landing.  Any  recommended  speed 
restrictions  or  other  operational 
procedures  that  would  be  necessary  in 
order  to  mitigate  any  adverse 
aerodynamic  effects  of  deicing  boot 
inflation  during  critical  phases  of  flight 
should  be  fully  explained  and 
documented. 

The  FAA's  Determination 

The  FAA  is  aware  that,  based  on 
previous  procedures  provided  to 
flightcrews  of  many  airplanes  equipped 
with  deicing  boots,  a  historical 
precedent  has  been  set  that  permits 
waiting  to  activate  the  deicing 
equipment.  In  light  of  this  information 
and  based  on  reports  received,  the  FAA 
considers  that  certain  procedures 
should  be  included  in  the  Limitations 
Section  of  the  AFM  for  all  SCXL\TA 
Model  TBM  700  airplanes  to  require 
immediate  activation  of  the  ice 
protection  systems  when  any  ice 
accumulation  is  detected  on  the 
airplane. 

This  proposed  action  is  one  of  a 
number  of  proposed  AD's  being  issued 
on  airplanes  that  have  been  determined 
to  be  subject  to  the  same  identified 
unsafe  conditions.  Currently  proposed 
AD's  for  other  airplanes  that  are 
equipped  with  pneumatic  deicing  boots 
address  the  following  airplanes: 
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Airplane  models 


Docket  No. 


Industrie  Aeronautiche  e  Meccaniche,  Model  Piaggio  P-180  Airplanes 

Pilatus  Britten-Norman  Ltd.,  BN-2T  Series  Airplanes 

Pilatus  Aircraft  Ltd.,  Models  PC-12  and  PC-12/45  Airplanes  

Partenavia  Costmzioni  Aeronauticas,  S.p.A.,  Models  AP68TP  300  "Spartacus"  and  AP68TP  600  "Viator"  Airplanes 

Mitsubishi  Heavy  Industries,  Ltd.,  MU-2B  Series  Airplanes 

LET,  a.s.,  Model  L-420  Airplanes  .« 

British  Aerospace,  Jetstream  Models  3101  and  3201  Airplanes 

Harbin  Aircraft  Manufacturing  Corp.,  Model  Y12  IV  airplanes  

Empress  Qiagileira  de  Aeronautica  S.A.  (Embraer),  Models  EMB-110P1  and  EMB-110P2  Airplanes 

Domier  Luftfahrt  GmbH,  228  Series  Airplanes .. 

Bombardier,  Inc.,  DHC-6  Series  Airplanes ~ 

The  Cessna  Aircraft  Company,  208  Series  Airplanes 

Raytheon  Aircraft  Company,  90,  99,  100,  200,  300,  1900,  and  2000  Series  Airplanes 

Aerospace  Technologies  Of  Australia  Pty  Ltd.,  Models  N22B  and  N24A 

Short  Brothers  &  Harland  Ltd.,  Models  SC-7  Series  2  and  SC-7  Series  3  Airplanes 

The  New  Piper  Aircraft,  Inc.,  PA-31  Series  Airplanes .^ 

Twin  Commander  Aircraft  Corporation,  600  Series  Airplanes _ 

Fairchlld  Aircraft  Corporation,  SA226  and  SA227  Series  Airplanes  ~ 

The  Cessna  Aircraft  Company,  Models  425  and  441  Airplanes 

Cessna  Aircraft  Company,  Models  500,  550,  and  560  Airplanes ; 

Sabreliner  Corporation,  Models  40,  60,  70,  and  80  Series  Airplanes 

Gulfstream  Aerospace,  Model  G-159  Series  Airplanes 

McDonnell  Douglas,  Models  DC-3  and  DC-4  Series  Airplanes 

Mitsubishi  Heavy  Industries,  Model  YS-11  and  YS-11A  Series  Airplanes 

Frakes  Aviation,  Model,  G-73  (Mallard)  and  G-73T  Series  Airplanes  ., 

Lockheed,  Models  L-14  and  L-18  Series  Airplanes 

Fairchild  Models  F27  and  FH227  Series  Airplanes 

Aerospatiale  Models  ATR-42/ATR-72  Series  Airplanes  

Jetstream  Model  BAe  ATP  Airplanes  

Jetstream  Model  4101  Airplanes,  British  Aerospace  Model  HS  748  Series  Airplanes »i«,~U... 


Saab  Model  SF340A/SAAfi  340B/SAAB  2000,  Series  Airplanes  

CASA  Model  C-212/CN-235  Series  Airplanes 

Domier  Model  328-100  Series  Airplanes 

Lockheed  Model  1329-23  and  1329-25  (Lockheed  Jetstar)  Series  Airplanes 

de  Havilland  Model  DHC-7/DHC-8  Series  Airplanes  , 

Fokker  Model  F27  Martt  100/200/300/400/500/600/700/050  Series  Airplanes  , 
Short  Brothers  Model  SD3-^0/SD3-60/SD3-SHERPA  Series  Airplanes  


99-CE-34-AD 

99-CE-35-AD 

99-CE-36-AD 

99-CE-37-AD 

99-CE-38-AD 

99-CE-39-AD 

99-CE-40-AD 

99-CE-41-AD 

99-CE-42-AD 

99-CE-43-AD 

99-CE-44-AD 

99-CE-45-AD 

9&-CE-46-AD 

99-CE-47-AD 

99-CE-48-AD 

99-CE-49-AD 

9»-CE-51-AD 

99-CE-52-AD 

99-CE-53-AD 

99-NM-136-AD 

99-NM-137-AD 

99-NM-138-AD 

99-NM-139-AD 

99-NM-140-AD 

99-NM-141-AD 

99-NM-142-AD 

99-NM-143-AD 

99-NM-144-AD 

99-NM-145-AD 

99-NM-146-AD 

99-NM-147-AD 

99-NM-148-AD 

99-NM-149-AD 

99-NM-150-AD 

99-NM-151-AD 

99-NM-152-AD 

9»-NM-153-AD 

99-NM-154-AD 


Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  imsafe  condition  has  been 
identified  that  is  hkely  to  exist  or 
develop  in  other  SOCATA  Model  TBM 
700  airplanes  of  the  same  type  design 
registered  in  the  United  States,  the  FAA 
is  proposing  AD  action.  The  proposed 
AD  would  require  revising  the 
Limitations  Section  of  the  AFM  to 
include  requirements  for  activation  of 
pneumatic  deicing  boots  at  the  first 
indication  of  ice  accumulation  on  the 
airplane. 

Cost  Impact 

The  FAA  estimates  that  72  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  workhour  per  airplane 
to  accomplisb  the  proposed  AFM 
revisions.  Accomplishing  the  proposed 
AFM  revision  requirements  of  this 
NPRM  may  be  performed  by  the  owner/ 
operator  holding  at  least  a  private  pilot 
certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14 
CFR  43.7),  and  must  be  entered  into  the 
aircraft  records  showing  compliance 


with  the  proposed  AD  in  accordance 
with  section  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9).  The 
only  cost  impact  of  the  proposed  AD  is 
the  time  it  would  take  each  owner/ 
operator  of  the  affected  airplanes  to 
insert  the  information  into  the  AFM. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procediires  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 


on  a  substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES.. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 
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§39.13    [Amended] 

2.' Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

SOCATA — Groiipe  Aerospatiale:  Docket  No. 
99-CE-50-AD. 

Applicability:  Model  TBM  700  airplanes, 
all  serial  numbers  equipped  with  pneumatic 
deicing  boots,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  orrepaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
l>ody  of  this  AD,  unless  already 
accomplished. 

To  assure  that  flightcrews  activate  the  wing 
and  tail  pneumatic  deicing  boots  at  the  first 
signs  of  ice  accumulation  on  the  airplane, 
accomplish  the  following: 

(a)  Within  10  days  after  the  effective  date 
of  this  AD:  Revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  requirements 
for  activation  of  the  ice  protection  systems. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM. 

"•  Except  for  certain  phases  of  flight 
where  the  AFM  specifies  that  deicing  boots 
should  not  be  used  (e.g.,  take-off,  final 
approach,  and  landing),  compliance  with  the 
following  is  required. 

•  Wing  and  Tail  Leading  Edge  Pneumatic 
Deicing  Boot  System,  if  installed,  must  be 
activated: 

— At  the  first  sign  of  ice  formation 
anywhere  on  the  aircraft,  or  upon 
annunciation  from  an  ice  detector 
system,  whichever  occurs  first;  and 

— ^The  system  must  either  be  continued  to 
be  operated  in  the  automatic  cycling 
mode,  if  available;  or  the  system  must  be 
manually  cycled  as  needed  to  minimize 
the  ice  accretions  on  the  airfi-ame. 

•  The  wing  and  tail  leading  edge 
pneumatic  deicing  boot  system  may  be 
deactivated  only  after  leaving  icing 
conditions  and  after  the  airplane  is 
determined  to  be  clear  of  ice." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD,  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the  aircraft 
records  showing  compliance  with  this  AD  in 
accordance  with  section  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 


21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  1201  Walnut,  suite  900,  Kansas 
City,  Missouri  64106.  The  request  shall  he 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  fi'om  the  Small  Airplane 
Directorate. 

(e)  Information  related  to  this  AD  may  be 
examined  at  the  FAA,  Central  Region,  Office 
of  the  Regional  Counsel,  Room  1558,  601  E. 
12th  Street.  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
October  4,  1999. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
[FR  Doc.  99-26569  Filed  10-8-99;  8:45  am] 

BILUNG  CODE  4910-13-P 


SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Part  404 

[Regulations  No.  4] 
RIN  0960-AF03 

Federal  Old-Age,  Survivors,  and 
Disability  Insurance;  Determining 
Disability  and  Blindness;  Addition  of 
Medical  Criteria  for  Evaluating  Down 
Syndrome  in  Adults 

agency:  Social  Security  Administration 

(SSA). 

ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  add  a 
new  listing  to  provide  for  the  evaluation 
of  Down  syndrome  for  adults.  Our 
ciurent  regulations  only  include  a 
listing  for  evaluating  Down  syndrome  in 
children;  we  evaluate  claims  filed  by 
adults  with  Down  syndrome  imder 
other  listings.  We  believe  that 
establishing  a  separate  listing  for  this 
disorder  in  the  adult  listings  will 
acknowledge  the  lifelong  impact  and 
severity  of  this  disorder,  and  will 
simplify  our  adjudication  of  claims  filed 
by  adults  with  Down  syndrome. 
DATES:  To  be  sure  that  your  comments 
are  considered,  we  must  receive  them 
no  later  than  December  13, 1999. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security,  PO 
Box  17703,  Baltimore,  MD  21235-7703, 
sent  by  telefax  to  (410)  966-2830,  sent 


by  E-mail  to  regulations@ssa.gov,  or 
delivered  to  the  Office  of  Process  and 
Innovation  Management,  Social  Security 
Administration,  L2109  West  Low  Rise 
Building,  6401  Security  Boulevard, 
Baltimore,  MD  21235-6401,  between  8 
a.m.  and  4:30  p.m.  on  regular  business 
days.  Comments  received  may  be 
inspected  diuing  these  hours  by  making 
arrangements  with  the  contact  person 
shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  Hungerman,  Social  Insiu-ance 
Specialist,  Office  of  Disability,  Social 
Security  Administration,  3-A-9 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  Maryland,  21235- 
6401,  (410)  965-2289  or  TTY  (4U))  96fr- 
5609. 
SUPPLEMENTARY  INFORMATION: 

Background 

We  pay  disability  benefits  under  title 
II  of  the  Social  Security  Act  (the  Act)  to 
disabled  individuals  who  are  insured 
tmder  the  Act.  We  also  pay  child's 
insurance  benefits  based  on  disability 
and  widow's  and  widower's  insurance 
benefits  for  disabled  widows,  widowers, 
and  surviving  divorced  spouses  of 
insiu^d  individuals.  In  addition,  we  pay 
Supplemental  Seciu'ity  Income  (SSI) 
payments  under  title  XVI  of  the  Act  to 
persons  who  are  disabled  and  who  have 
limited  income  and  resources.  For 
adults  imder  both  the  title  II  and  title 
XVI  programs,  and  for  persons  claiming 
child's  insiu-ance  benefits  based  on 
disability  under  Utle  II,  "disability" 
means  that  an  impairment(s)  results  in 
an  inability  to  engage  in  any  substantial 
gainful  activity.  Disability  must  also  be 
the  result  of  medically  determinable 
physical  or  mental  impairment(s)  that 
can  be  expected  to  result  in  death  or 
that  has  lasted  or  can  be  expected  to  last 
for  a  continuous  period  of  at  least  12 
months. 

Oiu-  longstanding  regulations  at 
§§  404.1520  and  416.920  provide  for  a 
five-step  sequential  evaluation  process 
to  determine  if  someone  is  disabled.  At 
step  3  of  this  process,  we  decide 
whether  an  individual  who  is  not 
engaging  in  substantial  gainful  activity 
and  who  has  an  impairment(s)  that  is 
severe  (steps  1  and  2),  has  an 
impairment(s)  that  meets  or  is  medically 
equivalent  in  severity  to  the  criteria  of 
an  impairment  in  the  listings.  The 
listings  describe,  for  each  of  several 
major  body  systems,  impairments  that 
are  considered  severe  enough  to  prevent 
a  person  from  doing  any  gainful  activity. 
Although  the  listings  are  contained  only 
in  part  404,  they  are  incorporated  by 
reference  in  the  SSI  program  by 
§  416.925  of  our  regulations. 
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The  listings  are  divided  into  part  A 
and  part  B.  The  criteria  in  part  A  are 
applied  in  evaluating  impairments  of 
persons  age  18  or  over,  llie  criteria  in 
part  B  are  applied  in  evaluating 
impairments  of  persons  under  age  18. 
(See  §§404.1525  and  416.925.) 

Explanation  of  Proposed  Regulation 

We  propose  to  add  a  new  listing  to 
evaluate  claims  filed  by  individuals  age 
18  or  older  who  have  non-mosaic  Down 
syndrome.  Since  1990,  we  have 
evaluated  claims  for  individuals  imder 
age  18  who  have  non-mosaic  Down 
syndrome  under  listing  110.06,  but  we 
do  not  have  a  Down  syndrome  listing 
for  adults.  Instead,  we  evaluate  most  of 
these  claims  under  listing  12.05-Mental 
Retardation — which  requires 
measurement  of  intellectual 
functioning.  Almost  all  adults  with 
Down  syndrome  also  have  moderate  to 
severe  musciUoskeletal  abnormalities, 
and  many  have  other  impairments, 
including  cardiac,  gastrointestinal,  oral/ 
facial  and  skeletal  abnormalities. 
Therefore,  we  may  also  evaluate  the 
physical  impairments  that  such 
individuals  may  have  under  the 
appropriate  body  system  listings. 

For  individuals  under  age  18,  ciirrent 
listing  110.06  represents  what  we  have 
known  for  some  time:  That  when  we 
obtain  appropriate  evidence,  virtually 
all  individuals  who  have  non-mosaic 
Down  syndrome  will  be  foimd  disabled 
under  our  rules.  Therefore,  the  listing  is 
met  by  showing  that  the  individual  has 
Down  syndrome  (excluding  mosaic 
Down  syndrome)  that  has  been 
established  by  clinical  findings, 
including  the  characteristic  physical 
featiu^s,  and  laboratory  evidence, 
including  chromosomal  analysis. 

When  Listing  110.06  is  met,  disability 
is  established  from  birth.  In  recognition 
of  the  fact  that  Down  syndrome  rarely, 
if  ever,  improves  to  the  point  that  an 
individual  would  not  meet  our 
definition  of  disability,  we  now  propose 
to  simplify  our  adjudication  of  cases  of 
aU  individuals  with  non-mosaic  Down 
syndrome  by  providing  a  corresponding 
listing  in  part  A.  For  example,  the 
addition  of  this  listing  will  simplify  the 
process  of  performing  disability 
redeterminations  at  age  18  for 
individuals  who  are  eligible  for  SSI  as 
children  on  the  basis  of  non-mosaic 
Down  syndrome.  Even  though  it  would 
be  the  only  listing  in  section  10.00,  we 
propose  to  number  the  new  listing  as 
listing  10.06,  to  correspond  to  listing 
110.06  in  part  B. 

As  in  the  childhood  listing,  proposed 
listing  10.06  would  provide  that  an 
individual  age  18  or  older  who  has  non- 
mosaic  Down  s)mdrome  established  by 


clinical  and  laboratory  findings, 
including  chromosomal  analysis,  is 
disabled.  We  also  propose  new  sections 
lO.OOA  and  lO.OOB  in  the  preface  to  the 
listing  to  provide  rules  for  documenting 
non-mosaic  Down  syndrome.  The 
proposed  rules  are  similar  to  those  in 
the  corresponding  sections  of  part  B, 
IIO.OOA  and  IIO.OOB.  Proposed  lO.OOA 
includes  a  provision  similar  to  one  in 
current  110.00A.2  that  an  individual 
with  Down  syndrome  is  considered 
disabled  since  birth.  We  included  this 
in  the  proposed  rule  for  adults  to 
establish  that  the  12-month  duration 
requirement  has  been  met. 

As  in  part  B,  we  are  proposing  to 
exclude  mosaic  Down  syndrome  bova 
the  listing.  Mosaic  Down  syndrome  is  a 
rare  form  of  the  condition  that  is 
manifested  in  a  wide  range  of 
impairment  severity.  The  condition  can 
be  profound  and  disabling,  but  it  can 
also  be  so  slight  as  to  go  imdetected. 
Therefore,  it  would  not  be  appropriate 
to  conclude  that  the  impairment  is 
always  disabling.  However,  we  will  still 
find  individuals  with  mosaic  Down 
syndrome  disabled  if  their  impairments 
meet  or  are  medically  equivalent  in 
severity  to  the  requirements  of  other 
listings,  or,  if  their  impairments  are 
severe,  at  the  fifth  step  of  the  sequential 
evaluation  process  based  on  a  residual 
functional  capacity  assessment  and 
consideration  of  their  age,  education, 
and  work  experience. 

Finally,  we  are  proposing  a  new 
section  lO.OOC.  This  paragraph  provides 
guidance  for  evaluating  other 
chromosomal  abnormalities. 

Other  Changes 

Section  10.00  of  part  A  of  the  listings 
is  ciurently  reserved  for  future  use.  We 
are  now  proposing  to  add  a  new  preface 
(lO.OOA.  lO.OOB,  and  lO.OOC)  and  new 
listing  10.06  in  this  section.  For  this 
reason,  and  because  Down  syndrome 
often  has  physical  as  well  as  mental 
effects,  we  propose  the  heading 
"Multiple  body  systems"  for  this 
section.  We  are  also  proposing  to  make 
minor  editorial  changes  to  the 
introductory  text  and  table  of  contents 
to  part  A  of  appendix  1,  to  reflect  the 
provisions  of  the  proposed  rule. 

Clarity  of  This  Proposed  Rule 

Executive  Order  12866  and  the 
President's  memorandum  of  June  1; 
1998  (63  FR  31885),  require  each  agency 
to  write  all  rules  in  plain  language.  In 
addition  to  yoiu  substantive  comments 
on  this  proposed  rule,  we  invite  your 
comments  on  how  to  make  this 
proposed  rule  easier  to  understand. 

For  example: 


•  Have  we  organized  the  material  to 
suit  your  needs? 

•  Are  the  requirements  in  the  rule 
clearly  stated? 

•  Does  the  nde  contain  technical 
language  or  jargon  that  is  not  clear? 

•  Would  a  different  format  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing)  make  the  rule  easier  to 
uinderstand?  . 

•  What  else  could  we  do  to  make  the 
rule  easier  to  imderstand? 

Electronic  Versions 

The  electronic  file  of  this  document  is 
available  on  the  internet  at  <http:// 

www.access.gpo.gov/su docs/aces/ 

acesl40.htinl>.  It  is  also  available  on  the 
internet  site  for  SSA  (i.e.,  "SSA 
Online")  at  http://www.ssa.gov/. 

Regulatory  Procedures 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  this  proposed  rule  does 
not  meet  the  criteria  for  a  significant 
regulatory  action  under  Executive  Order 
12866.  Thus,  it  was  not  subject  to  OMB 
review. 

Regulatory  Flexibility  Act 

We  certify  that  the  proposed  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it  only 
affects  individuals.  Therefore,  a 
regulatory  flexibility  analysis  as 
provided  in  the  Regulatory  Flexibility 
Act,  as  amended,  is  not  required. 

Paperwork  Reduction  Act 

This  proposed  regulation  imposes  no 
reporting/recordkeeping  requirements 
necessitating  clearance  by  OMB. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001,  Social  Security- 
Disability  Insurance;  96.002,  Social  Seouity- 
Retirement  Insurance;  96.004,  Social 
Security-Survivors  Insurance;  96.006, 
Supplemental  Security  Income] 

list  of  Subjects  in  20  CFR  Part  404 

Administrative  practice  and 
procedure.  Blind,  Disability  benefits, 
Old-Age,  Siuvivors  and  Disability 
Insurance,  Reporting  and  recordkeeping 
requirements.  Social  Security. 

Dated:  September  14, 1999. 
Kenneth  S.  Apfiel, 

Commissioner  of  Social  Security. 

For  the  reasons  set  out  in  the 
preamble,  we  propose  to  amend  part 
404,  subpart  P,  of  chapter  III  of  title  20 
of  the  Code  of  Federal  Regulations  to 
read  as  follow: 
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PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-        ) 

1.  The  authority  citation  for  subpart  P 
of  part  404  continues  to  read  as  follow: 

Authority:  Sees.  202,  205(a).  (b)  and  (d)- 
(h),  216(1),  221(a)  and  (i),  222(c],  223,  225, 
and  702(a)(5)  of  the  Social  Security  Act  (42 
U.S.C.  402.  405(a),  (b)  and  (d)-(h),  416(i), 
421(a)  and  (i),  422(c),  423,  425,  and  902(a)(5); 
sec.  211(b).  Pub.L.  104-193, 110  Stat.  2105, 
2189. 

Appendix  1  to  Subpart  P  of  Part  404— 
[Amended] 

2.  Appendix  1  to  subpart  P  of  part  404 
is  amended  as  follows: 

a.  Item  11  of  the  introductory  text 
before  Part  A  of  appendix  1  is  revised. 

b.  The  Table  of  Contents  for  part  A  of 
appendix  1  is  amended  by  adding 
section  10.00. 

c.  Section  10.00  is  added  to  Part  A  of 
appendix  1. 

The  added  and  revised  text  reads  as 
follows: 

Appendix  1  to  Subpart  P  of  Part  404 — 
Listing  of  Impairments 

*  *        *        *        * 

11.  Multiple  Body  Systems  (10.00  and 
110.00):  July  2.  2001. 

*  *         *         •      .  * 

Part  A 

*  *         *         *         * 

10.00    Multiple  Body  Systems 

*  «         *         *         * 

10.00  MULTIPLE  BODY  SYSTEMS 

A.  Down  syndrome  (except  for  mosaic 
Down  syndrome  (see  lO.OOC))  established  by 
clinical  findings,  including  the  characteristic 
physical  features,  and  laboratory  evidence  is 
considered  to  meet  the  requirement  of  listing 
10.06,  commencing  at  birth. 

B.  Documentation  must  include 
contirmation  of  a  positive  diagnosis  by  a 
clinical  description  of  the  usual  abnormal 
physical  findings  associated  with  the 
condition  and  definitive  laboratory  tests, 
including  chromosomal  analysis.  Medical 
evidence  that  is  persuasive  that  a  positive 
diagnosis  has  been  confirmed  by  appropriate 
laboratory  testing,  at  some  time  prior  to 
evaluation,  is  acceptable  in  lieu  of  a  copy  of 
the  actual  laboratory  report. 

C.  Other  chromosomal  abnormalities,  e.g., 
mosaic.  Down  syndrome,  fragile  X  syndrome, 
phenylketonuria,  and  fetal  alcohol  syndrome, 
produce  a  pattern  of  multiple  impairments 
but  manifest  in  a  wide  range  of  impairment 
severity.  Therefore,  the  effects  of  these 
impairments  should  be  evaluated  under  the 
affected  body  system. 

10.01  Category  of  Impairments,  Multiple 
Body  Systems 

10.06    Down  syndrome  (excluding  mosaic 
Down  syndrome]  established  by  clinical  and 


laboratory  findings,  as  described  in  lO.OOB. 
Consider  the  individual  disabled  from  birth. 


[FR  Doc.  99-26459  Filed  10-8-99;  8:45  am] 
BILUNG  CODE  *^»■3»-P 

SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Part  422 
[Regulations  No.  22] 
RIN  OOeO-AFOS 

Assignment  of  Social  Security 
Numbers  (SSN)  for  Nonwork  Purposes 

AGENCY:  Social  Security  Administration 

(SSA). 

ACTION:  Advance  ndtice  of  proposed 

rulemaking. 

SUMMARY:  SSA  is  providing  advance 
notice  of  proposed  rulemaking  regarding 
when  we  will  assign  an  SSN  to  an  alien 
who  is  legally  in  the  United  States  (U.S.) 
but  not  imder  authority  of  law 
permitting  him  or  her  to  work  in  the 
U.S.  We  are  considering  a  proposal  to 
assign  an  SSN  to  an  alien  who  is  legally 
in  the  U.S.  but  does  not  have 
authorization  to  work  only  if  there  is  a 
Federal  statute  or  regulation  that 
requires  the  alien  to  furnish  an  SSN  to 
receive  a  federally-funded  benefit  or 
service.  Under  such  a  proposal,  we 
would  no  longer  assign  an  SSN  to  an 
alien  if  the  alien's  sole  reason  for 
appl3ing  for  the  SSN  is  to  satisfy  a  State 
or  local  statute  or  regulation  that 
requires  an  individual  to  furnish  an  SSN 
in  order  to  receive  a  benefit  or  service. 
The  intent  of  such  a  proposed  change 
would  be  to  reduce  the  possibility  of 
fraud  through  misuse  of  SSNs. 
DATES:  To  be  sure  that  yoiu  comments 
are  considered,  we  must  receive  them 
no  later  than  December  13, 1999. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Sectuity,  P.O. 
Box  17703,  Baltimore,  MD  21235-7703, 
sent  by  telefax  to  (410)  966-2830,  sent 
by  E-mail  to  "reguIations@ssa.gov,"  or 
delivered  to  the  Office  of  Process  and 
Innovation  Management,  Social  Security 
Administration,  L2109  West  Low  Rise 
Building,  6401  Security  Boulevard, 
Baltimore,  MD  21235-6401,  between 
8:00  A.M.  and  4:30  P.M.  on  regular 
business  days.  Comments  may  be 
inspected  diuing  these  hours  by  making 
arrangements  with  the  contact  person 
shown  below. 

Electronic  Availability 

This  document  is  also  available  as  an 
electronic  file  on  date  of  publication  in 
the  Federal  Register  on  the  Internet  site 


for  the  Government  Printing  Office  at 

http://wvvrw.access.gpo.gov/su docs/ 

aces/acessl40.html.  It  is  also  available 
on  the  Internet  site  for  SSA  (i.e.,  "SSA 
Online")  at  http://www.ssa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Grace,  Social  Insurance 
Specialist,  Office  of  Program  Benefits, 
3-R-l  Operations  Building,  Social 
Seciu-ity  Administration,  6401  Seciuity 
Boulevard,  Baltimore,  MD  21235-6401, 
(410)  965-7911  or  TTY  (410)  966-5609. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  implementing  section 
205(c)(2){B)(i)  of  the  Social  Seciuity  Act 
(the  Act)  and  our  regulations  at  20  CFR 
422.104  and  422.107,  SSA  currently 
assigns  SSNs  to  aliens  who: 

•  Are  lawfully  admitted  to  the  U.S. 
either  for  permanent  residence  or  under 
other  authority  of  law  permitting  them 
to  engage  in  employment  in  the  U.S.;  or 

•  Are  legally  in  the  U.S.  but  not 
under  authority  of  law  permitting  them 
to  engage  in  emplojTnent,  but  only  for 
a  valid  nonwork  purpose;  or 

•  Cannot  provide  evidence  of  alien 
status,  reside  either  in  or  outside  the 
U.S.  and  are  entitled  to  federally-funded 
benefits  for  which  a  Federal  statute  or 
regulation  requires  an  SSN — for 
example.  Social  Seciuity  benefits. 
Supplemental  Security  Income  benefits, 
Medicaid,  or  Temporary  Assistance  for 
Needy  Families. 

Current  SSA  operational  instructions 
permit  SSA  to  assign  an  SSN  for  a 
nonwork  purpose  to  aliens  who: 

•  Cannot  provide  evidence  of  alien 
status,  reside  either  in  or  outside  the 
U.S.,  and  are  entitled  to  federally- 
funded  benefits  for  which  a  Federal 
statute  or  regulation  requires  an  SSN;  or 

•  Are  legally  in  the  U.S.,  if  there  is  a 
Federal,  State,  or  local  statute  or 
regulation  that  requires  them  to  provide 
SSNs  to  get  a  particular  benefit  or 
service. 

In  the  case  of  such  a  State  or  local 
statute  or  regulation,  the  statute  or 
regulation  must  be  in  accordance  with 
Federal  law — ^that  is,  related  to  the 
administration  of  taxes,  general  public 
assistance,  driver  licensing,  or  motor 
vehicle  registration  (section 
205(c)(2)(C)(i)  of  the  Act).  If  entitlement 
to  a  State  or  local  benefit  or  service  is 
the  alien's  sole  reason  for  requesting  an 
SSN,  the  alien  must  submit  a  letter  bom 
the  applicable  government  entity.  The 
letter  must  identify  the  alien,  describe 
the  State  or  local  benefit/service  for 
which  an  SSN  is  required,  and  state  that 
the  alien  meets  all  requirements  for  the 
benefit/service  except  for  providing  an 
SSN. 
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If  SSA  issues  an  SSN  to  an  alien  for 
a  nonwork  purpose,  the  SSN  card  is 
marked  with  a  nonwork  legend  that 
reads  "NOT  VALID  FOR 
EMPLOYMENT."  If  earnings  are 
reported  to  SSA  on  an  SSN  issued  for 
a  nonwork  purpose,  SSA  provides  the 
Immigration  and  Naturalization  Service 
(INS)  with  information  regarding  the 
reported  earnings  pursuant  to  section 
290(c)(2)  of  the  Immigration  and 
Nationality  Act.  We  take  great  care  to 
ensure  that  only -eligible  applicants  are 
assigned  SSNs  and  that  SSA's  records 
accurately  reflect  the  basis  for 
assigiunent  of  the  SSNs. 

In  Jidy  1996,  the  Internal  Revenue 
Service  (IRS)  began  assigning  Individual 
Taxpayer  Identification  Numbers  for  tax 
purposes  to  individuals  who  are  not 
eligible  for  SSNs  but  who  need  to  report 
income  for  tax  purposes.  This  change  in 
IRS  policy  eliminated  one  of  the  major 
reasons  that  aliens  not  authorized'to 
work  had  sought  SSNs  for  nonwork 
purposes.  On  October  22, 1998,  SSA 
published  final  rules  at  63  FR  56552 
that  eliminated  the  need  for  an  SSN  for 
tax  reporting  purposes  as  a  valid 
nonwork  reason  for  assignment  of  an 
SSN. 

With  the  July  1996  IRS  change,  the 
remaining  valid  nonwork  reasons  for 
assignment  of  SSNs  have  generally  been 
limited  to  eligibility  for  federally- 
funded  benefits  and  use  of  the  SSNs  by 
State  governments  to  administer  statutes 
governing  the  issuing  of  driver's 
licenses  and  the  registering  of  motor 
vehicles. 

Available  SSA  data  suggest  that  some 
individuals  assigned  SSNs  for  nonwork 
purposes  may  be  misusing  those  SSNs 
to  work  illegally  in  the  U.S.  Despite 
SSA's  stringent  procedures  for  ensuring 
that  an  alien  without  work  authorization 
is  assigned  an  SSN  only  when  the  need 
for  a  nimiber  can  be  documented,  wage 
items  have  been  reported  to  SSA  on 
SSNs  assigned  for  nonwork  purposes. 
SSN  misuse  can  impact  all  levels  of 
government  in  the  form  of  iUegal 
employment  in  the  U.S  and  fraudulent 
entitlement  to  Federal  and  State  benefits 
and  services. 

We  have,  with  the  assistance  of  the 
American  Association  of  Motor  Vehicle 
Administrators  and  the  support  of  the 
Department  of  Transportation, 
combined  efforts  to  assist  States  that 
currently  require  SSNs  for  driver 
licensing  and  motor  vehicle  registration 
purposes  to  develop  alternative 
identifier  systems  to  accommodate 
individuals  not  authorized  to  work  in 
the  U.S.  We  understand  that  most  States 
have  alternative  identifier  systems 
available,  if  not  already  in  use. 


Explanation  of  Change  We  Are 
Considering 

We  are  considering  amending 
§  422 . 1 04  of  our  regulations  to  define 
what  we  mean  by  a  "nonwork  reason" 
for  assigning  an  SSN  to  an  alien  legally 
in  the  U.S.  but  not  under  authority  of 
law  permitting  him  or  her  to  work  in  the 
U.S.  According  to  the  change  we  are 
considering,  the  only  nonwork  reason 
for  assigning  an  SSN  to  such  an  alien 
would  be  if  there  is  a  Federal  statute  or 
regulation  that  requires  the  alien  to  have 
an  SSN  in  order  to  receive  a  federally- 
funded  benefit  or  service  to  which  the 
alien  has  established  entitlement.  Under 
the  change  in  our  rules  that^we  are 
considering.  States  and  local  entities 
would  be  able  to  continue  to  use  an 
individual's  SSN  for  purposes  of 
providing  benefits  or  services.  However, 
SSA  would  not  assign  an  SSN  to  an 
alien  for  a  nonwork  purpose  solely  to  be 
able  to  receive  a  State  or  local  benefit  or 
service. 

Request  for  CommenlB 

Before  proceeding  with  any  proposed 
regulatory  change,  and  to  maximize 
public  participation  early  in  the 
rulemaking  process,  we  invite  the 
public  to  comment  on  this  change  in 
rules  we  are  considering.  While  we  are 
interested  in  receiving  comments  from 
any  source  on  any  aspect  of  the  issues, 
we  are  particularly  interested  in  public 
comments  on  both  the  costs  and  benefits 
of  this  particidar  change.  And,  for  State 
and  local  governments  in  particular,  we 
are  interested  in  answers  to  the 
following  questions. 

•  Does  the  State  or  local  government 
have  any  statutory  requirements  for  any 
benefits  or  services,  for  which  aliens  in 
the  U.S.  without  work  authorization  are 
eligible,  which  require  the  applicant  to 
have  an  SSN;  such  as  for  the  issuance 
of  driver's  licenses,  the  registration  of 
motor  vehicles,  or  receipt  of  health 
benefits  or  emergency  general  assistance 
benefits  (not  federally-funded)? 

•  If  so,  would  your  State  be  willing  to 
consider  identifying  these  individuals 
by  use  of  an  alternative  identifier?  How 
soon  could  you  implement  an 
alternative  identification  system? 

Dated:  September  2, 1999. 
Kenneth  S.  Apfel,  . 

Commissioner  of  Social  Security. 
[FR  Doc.  99-26500  Filed  10-8-99;  8:45  am] 
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DEPARTMEm-  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CGD  11-99-011] 
RIN2115-AE47 

Drawbridge  Operation  Regulation: 
Henry  Ford  Avenue  Bridge,  Cerritos 
Channel,  Lx>ng  Beach,  CA 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  At  the  request  of  Port  of  Los 
Angeles,  the  Coast  Guard  proposes  to 
change  the  operating  regulations  for  the 
Henry  Ford  Avenue  Railroad  Bridge 
across  Cerritos  Channel,  mile  4.8,  of  Los 
Angeles/Long  Beach  Harbor,  at  Long 
Beach,  California.  The  proposal  would 
amend  the  existing  operating 
regulations  to  require  that  the  bridge 
open  upon  demand.  The  current 
regidation  for  the  bridge,  also  known  as 
the  Badger  Avenue  Bridge,  specifies  that 
the  bridge  remain  in  the  open  to 
navigation  position  except  for  the 
passage  of  trains  or  maintenance. 
DATES:  Comments  must  be  received  on 
or  before  December  13, 1999. 
ADDRESSES:  Comments  may  be  mailed 
or  hand-delivered  to:  Commander  (oan). 
Eleventh  Coast  Guard  District,  Bldg.  50- 
6,  Coast  Guard  Island,  Alameda,  CA 
94501-5100.  Comments  may  also  be 
faxed  to:  (510)  437-5836.  Comments 
may  be  e-mailed  to: 

sworden®dll. uscg.mil.  Comments  may 
be  delivered  to  the  above  address 
between  6:30  a.m.  and  4:00  p.m. 
Monday  through  Friday  except  Federal 
holidays. 

The  Commander,  Eleventh  Coast 
Guard  District  maintains  the  public 
docket  for  this  rulemaking.  Comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  or  copying  at 
the  address  above. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Susan  Worden,  Bridge  Administrator,  at 
the  address  above.  Her  telephone 
number  is  (510)  437-3461. 
SUPPLEMENTARY  INFORMATION: 

Requests  for  Conunents 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
proposed  rulemaking  by  submitting 
written  data,  views,  or  argimients  for  or 
against  the  proposed  change.  Persons 
submitting  comments  should  identify 
this  rulemaking  (CGD  11-99-011)  and 
the  specific  section  of  this  document  to 
which  each  comment  applies.  Give  the 
reason  for  each  comment.  Please  submit 
all  comments  and  attachments  in  an 
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unbound  format,  no  larger  than  8V2  x  11 
inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stemiped,  self 
addressed  postcard  or  envelope.  All 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
the  Coast  Guard  address  given  above. 
Normal  office  hoiu's  are  between  6:30 
a.m.  and  4:00  p.m.,  Monday  through 
Friday,  except  holidays.  The  Coast 
Guard  plans  no  public  hearing.  Persons 
may  request  a  public  hearing  by  writing 
to  die  Coast  Guard  including  the  reasons 
why  a  hearing  would  be  beneficial.  If  it 
is  determined  that  the  opportunity  for 
oral  presentations  will  aid  in  this 
rulemaking,  the  Coast  Guard  will  hold 
a  public  hearing  at  time  and  place 
announced  by  a  later  notice  in  the 
Federal  Register. 

The  proposed  regulation  may  be 
changed  in  light  of  comments  received. 
All  comments  received  before  the 
expiration  of  the  comment  period  will 
be  considered  before  final  action  is 
taken  on  the  NPRM. 

Background  and  Purpose 

The  Ford  Avenue  Railroad  Bridge  is  a 
vertical-lift,  double  track,  railroad 
bridge  constructed  in  1997.  It  provides 
vertical  clearance  of  9  feet  above  Mean 
High  Water  (14  feet  above  Mean  Lower 
Low  Water)  in  the  lowered  position  and 
165  feet  above  MHW  in  the  raised 
position.  It  provides  horizontal 
clearance  of  180  feet  between  fenders. 
The  waterway  is  a  connecting  channel 
in  the  Los  Angeles/Long  Beach  Harbor 
complex  and  is  used  by  oceangoing 
cargo  ships,  tugs  and  barges,  tour  boats, 
commercial  fishing  vessels  and 
recreational  boats.  This  action  is 
proposed  because  there  has  been  an 
increase  in  train  traffic  and  the 
additional  raising  and  lowering  of  the 
bridge  is  increasing  wear  and  tear  on  the 
machinery.  This  regulation  change 
should:  reduce  wear  and  tear  on  the 
machinery  and  maintenance  expense  for 
the  owner.  It  shoidd  also  reduce 
maintenance  closures  and  enhance  the 
operational  readiness  of  the  bridge;  thus 
should  provide  for  the  reasonable  needs 
of  navigation. 

Discussion  of  Proposed  Regulation 

The  Port  of  Los  Angeles  has  requested 
that  the  Coast  Guard  make  this  change 
to  reduce  wear  and  tear  on  the  bridge 
and  better  facilitate  the  increasing  train 
traffic.  The  bridge  provides  the  only  rail 
access  to  Terminal  Island. 

Prior  to  construction  of  the  new 
bridge,  the  average  number  of  daily  train 
crossings  was  3.  That  average  niunber  is 


ciurenUy  17.3  and  will  increase 
substantially  as  new  port  facilities,  now 
under  construction  on  Terminal  Island, 
are  completed. 

The  adjacent  Schuyler  Heim  vertical- 
lift  bridge  has  a  different  operating 
regulation,  because  of  the  differences  in 
clearance  of  the  bridges  in  the  closed 
position,  and  the  differences  in  overland 
traffic.  The  Heim  Bridge  provides  37.5 
feet  vertical  clearance  above  MHW  in 
the  closed  position,  vice  9  feet  for  the 
Ford  Bridge.  The  Heim  Bridge  has 
morning  and  afternoon  commute  hour 
closures  to  facilitate  the  movement  of 
vehicle  commute  traffic.  The  bridges 
have  different  opening  signals  because 
some  vessels  need  only  one  of  the 
bridges  opened  for  safe  passage. 

Although  the  precise  niunber  of  vessel 
transits  requiring  openings  of  the  Ford 
Bridge  is  unknown,  it  is  estimated  that, 
initially,  the  bridge  will  open  about  as 
often  for  vessels  as  it  now  closes  for 
trains.  Train  traffic  is  expected  to 
increase  apprgciably  in  the  futvue,  thus 
the  new  operating  method  is  expected  to 
reduce  wear  and  tear  on  the  machinery. 
Vessel  traffic  is  expected  to  remain 
relatively  constant. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  bom  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (DOT)  (44  FR  11040, 
February  26, 1979).  The  proposal 
changes  the  way  the  bridge  will  be 
operated,  but  provides  for  openings 
upon  demand  for  vessels  not  able  to 
pass  under  the  closed  bridge.  The  Coast 
Guard  expects  the  impact  of  this  rule  to 
be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  imnecessary. 

Small  Entities 

Under  the  Regidatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  may  include 
small  businesses  and  not-for-profit 
organizations  that  are  not  dominant  in 
their  respective  fields,  and 
governmental  jurisdictions  with 
populations  less  than  50,000.  For  the 
same  reasons  set  forth  in  the  Regulatory 
Evaluation,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal. 


if  adopted,  is  not  expected  to  have  a 
significant  economic  impact  on  any 
substantial  number  of  entities, 
regardless  of  their  size. 

Assistance  for  Small  Entities 

In  accordance  with  §  213(a)  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
the  Coast  Guard  wants  to  assist  small 
entities  in  understanding  this  proposed 
rule  so  that  they  can  better  evaluate  its 
effects  on  them  and  participate  in  the 
rule  making  process.  If  yoxu  small 
business  or  organization  is  affected  by 
this  rule  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Susan 
Worden,  Coast  Guard  Bridge  Section, 
Alameda  office  at  the  address  listed  in 
ADDRESSES. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  Commandant 
Instruction  M16475.1C,  Figure  2-1, 
paragraph  32(e),  this  proposal  is 
categorically  excluded  from  further 
environmental  docmnentation,  because 
it  is  a  Bridge  Administration  Program 
action  involving  the  promiUgation  of 
operating  requirements  or  procedures 
for  a  drawbridge. 

Unfunded  Mandates 

Under  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub  L.  104-4).  die 
Coast  Guard  must  consider  whether  this 
proposed  rule  will  result  in  an  aimual 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate  of  $100 
million  (adjusted  annually  for  inflation). 
If  so,  the  Act  requires  that  a  reasonable 
number  of  regulatory  alternatives  be 
considered,  and  that  from  those 
alternatives,  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objective  of 
the  rule  be  selected. 

No  state,  local  or  tribal  government 
entities  will  be  affected  by  this  rule,  so 
this  rule  will  not  result  in  annual  or 
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aggregate  costs  of  $100  million  or  more. 
Therefore,  the  Coast  Guard  is  exempt 
from  any  further  regulatory 
requirements  under  the  Unfunded 
Mandates  Act. 

Other  Executive  Orders  on  the 
Regulatory  Process 

In  addition  to  the  statutes  and 
Executive  Orders  already  addressed  in 
this  preamble,  the  Coast  Guard 
considered  the  following  executive 
orders  in  developing  this  rule  and 
reached  the  following  conclusions: 

E.O  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights.  This  Rule 
will  not  effect  a  taking  of  private 
property  or  otherwise  have  taking 
implications  under  this  Order. 

E.O.  12875,  Enhancing  the 
Intergovernmental  Partnership.  This 
Rule  wiU  not  impose,  on  any  State, 
local,  or  tribal  government,  a  mandate 
that  is  not  required  by  statute  and  that 
is  not  funded  by  the  Federal 
government. 

E.O.  12988,  Qvil  Justice  Reform.  This 
Rule  meets  applicable  standards  in 
section  3(a)  and  3(b)(2)  of  this  Order  to 
minimize  litigation,  eliminate 
ambigwty,  and  reduce  burden. 

E.O.  13045,  Protection  of  Children 
from  Enviroiunental  Health  Risks  and 
Safety  Risks.  This  Rule  is  not  an 
economically  significant  rule  and  does 
not  concern  an  environmental  risk  to 
safety  disproportionately  affecting 
children. 

List  of  Soblectsin  33  CFR  Part  117 

Bridges. 

Propoeed  Regulatioii 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  Part  117  of  Title  33,  Code  of 
Federal  Regulations  as  follows: 

PART  117— {AMENDED] 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46  and 
33  CFR  1.0&-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  Section  117.147(b)  is  revised  to 
read  as  follows: 

1117.147    Cwrttos  Channel. 
•        *        • .      t        • 

(b)  The  opening  signal  for  the  draw  of 
the  Henry  Ford  Avenue  railroad  bridge, 
mile  4.8  at  Long  Beach,  is  two  short 
blasts  followed  by  one  prolonged  blast. 
The  acknowledging  signal  is  two  short 
blasts  followed  by  one  prolonged  blast 
when  the  draw  will  open  immediately 


and  five  short  blasts  when  the  draw  will 
not  open  immediately.  Channel  13 
(156.65  MHz)  or  other  assigned 
frequencies  may  be  used. 

Dated:  September  22, 1999. 
T.H.  CoUins. 

Vice  Admiral,  U.S.  Coast  Guard  Commander, 
Eleventh  Coast  Guard  District. 
(FR  Doc.  99-26530  Filed  10-8-99;  8:45  am] 
BNJJNQ  COOE  4»10-16-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[DE027-1027b;  FRL-6453-6] 

Approval  and  Promulgation  of  Air 
Quality  impiamentation  Plana; 
Delaware;  15  Percent  Rate  of  Progreee 
Plan 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  convert 
our  conditional  approval  of  Delaware's 
State  Implementation  Plan  (SIP) 
revision  to  achieve  a  15  percent 
reduction  in  volatile  organic  compoimd 
emissions  (the  15%  plan)  in  its  portion 
of  the  Philadelphia-Wilmington-Trenton 
(namely  Kent  and  New  Castle  Counties) 
ozone  nonattainment  area  to  a  full 
approval.  In  the  "Rules  and 
Regulations"  section  of  this  Federal 
Register,  we  are  converting  our 
conditional  approval  of  Delaware's  15% 
plan  SIP  revision  to  a  full  approval  as 
a  direct  final  rule  because  we  view  this 
as  a  noncontroversial  amendment  and 
because  we  anticipate  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  we  receive  no  adverse 
comments,  we  will  not  undertake 
further  action  on  this  proposed  rule.  If 
we  receive  adverse  comments,  we  will 
withdraw  the  direct  final  rule,  and  it 
will  not  take  effect.  We  will  address  all 
public  comments  in  a  subsequent  final 
rule  based  on  this  proposed  rule.  We 
will  not  institute  a  second  comment 
period  on  this  action.  Anyone  interested 
in  providing  comments  on  this  action 
should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  November  12, 1999. 
ADDRESSES:  Written  comments  should 
be  addressed  to  David  L.  Arnold,  Chief, 
Ozone  and  Mobile  Sources  Branch, 
Mailcode  3AP21,  U.S.  Environmental 
Protection  Agency,  Region  III,  1650 
Arch  Street,  Philadelphia,  Peimsylvania 
19103.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 


inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  and 
the  Delaware  Department  of  Natural 
Resources  and  Environmental  Control, 
89  Kings  Highway,  Dover,  Delaware 
19901. 

FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Quinto,  (215)  814-2182,  at  the  EPA 
Region  III  address  above,  or  by  e-mail  at 
quinto.rose@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

For  further  information,  please  see  the 
information  provided  in  the  direct  final 
action,  with  the  same  title,  that  is 
located  in  the  "Rules  and  Regulations" 
section  of  this  Federal  Register 
publication. 

Dated:  September  23, 1999. 
W.  Michael  McCabe, 
Regional  Administrator,  Region  AT, 
[FR  Doc.  99-26196  Filed  10-8-99;  8:45  am] 
BHXMQ  COOE  6seo-a»-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[CA-232-0176,  FRL-6454-7] 

Traneportation  Confonnity  Budget 
Adequacy  Determination  and  Statue  of 
Maintenance  Demonetration  and 
Aaeodated  Budgete;  Sen  Francieco 
Bey  Aree  Ozone  Atteinment  Pien 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  today  proposing  that 
the  motor  vehicle  emissions  budgets 
contained  in  the  1999  ozone  attainment 
plan  for  the  San  Francisco  Bay  Area  are 
adequate  for  transportation  conformity 
purposes.  EPA  is  also  proposing  that  the 
Bay  Area's  existing  maintenance 
demonstration  and  associated  budgets 
are  no  longer  applicable  and  should  be 
replaced  by  the  new  budgets  upon  a 
final  determination  of  adequacy.  The 
attainment  plan  includes  a  budget  of 
175.2  tons  per  day  (tpd)  for  VOC  and 
247.1  tpd  for  NOx.  both  for  the  year 
2000.  If,  after  public  comment,  EPA 
finalizes  this  adequacy  determination  of 
the  new  budgets,  and  the  determination 
that  the  maintenance  demonstration  is 
no  longer  applicable,  the  new  budgets 
would  apply  to  the  attainment  year  of 
2000  and  beyond  and  become  the  sole 
l-hoiu  ozone  standard  VOC  and  NOx 
budgets  in  the  Bay  Area  for 
transportation  confonnity. 
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DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
November  12, 1999.  Comments  should 
be  addressed  to  the  contact  listed  below. 
ADDRESSES:  A  copy  of  the  proposed  rule 
is  available  in  the  air  programs  section 
of  EPA  Region  9's  website,  bttp:// 
www.epa.gov/region09/air,  and  the 
EPA's  Office  of  Mobile  Sources' 
conformity  website,  bttp:// 
www.epa.gov/oms/traq  (once  there, 
click  on  the  "Conformity"  button,  then 
look  for  "Adequacy  Review  of  SIP 
Submissions  for  Conformity").  A  copy 
of  the  attainment  plan  can  be  obtained 
from  the  Bay  Area  Air  Quality 
Management  District's  website,  http:// 
sparc2.baaqmd.gov/sip/.  A  copy  of  the 
plan  is  also  included  in  the  docket  for 
this  rulemaking  and  is  available  for 
inspection  during  normal  business 
hours  at  EPA  Region  9,  Planning  Office, 
Air  Division,  17th  Floor,  75  Hawthorne 
Street,  San  Francisco,  California  94105. 
A  reasonable  fee  may  be  charged  for 
copying  parts  of  the  docket.  Please  call 
(415)  744-1249  for  assistance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Celia  Bloomfield  (415)  744-1249, 
Planning  Office  {AIR-2),  Air  Division, 
EPA  Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105. 
SUPPLEMENTARY  INFORMATION: 

I.  The  Bay  Area's  1999  Ozone 
Attainment  Plan  Contains  New  On* 
Road  Motor  Vehicle  Emissions  Budgets 
("Attainment  Budgets")  for 
Transportation  Conformity  Purposes 

On  August  13, 1999,  the  California 
Air  Resources  Board  (CARB)  submitted 
to  EPA  on  behalf  of  the  San  Francisco 
Bay  Area  (Bay  Area)  a  plan  designed  to 
bring  the  Bay  Area  into  attainment  with 
the  federal  1-hour  national  ambient  air 
quality  standard  (NAAQS)  for  ozone. 
This  plan  has  an  attainment  year  of 
2000.  The  2000  attainment  year 
anticipates  specific  emissions  levels  for 
on-road  motor  vehicles:  175.2  tpd  for 
VOC  and  247.1  tpd  for  NOx.  Upon  a 
final  determination  of  adequacy,  these 
emissions  levels  will  become  the  - 
transportation  conformity  motor  vehicle 
emissions  budgets  for  the  Bay  Area. 

The  role  of  transportation  conformity, 
a  requirement  set  out  in  section  176(c) 
of  the  Clean  Air  Act,  is  to  ensure  that 
motor  vehicle  emissions  from 
transportation  activities  will  not  exceed 
the  levels  being  relied  on  in  the  plan  to 
achieve  attainment.  In  other  words, 
emissions  from  the  implementation  of 
transportation  plans  and  programs  must 
be  "consistent  with  estimates  of 
emissions  from  motor  vehicles  and 
necessary  emission  reductions 
contained  in  the  applicable 


implementation  plan"  (CAA  section 
176(c)(2)(A)).  Since  the  2000  budgets  in 
the  ozone  attainment  plan  are 
attainment  budgets,  they  will  apply  to 
conformity  determinations  for  the 
attainment  year  2000  and  for  every  year 
after  2000. 

n.  The  New  Attainment  Budgets  Are 
Adequate 

The  new  attainment  budgets  are  based 
on-current  motor  vehicle  emissions 
information  and  represent  the  best 
estimates  of  motor  vehicle  emissions 
levels  needed  for  attainment  of  the 
federal  1-hour  ozone  standard.  EPA 
believes  the  budgets  meet  the  criteria  for 
adequacy  as  set  out  in  section 
93.118(e)(4)  (62  FR  43811,  August  15, 
1997)  and  should  be  deemed  adequate 
for  transportation  conformity  purposes. 

There  are  six  criteria  for  adequacy 
hsted  in  section  93.118(e)(4).  The  first, 
a  requirement  that  the  budgets  be 
endorsed  by  the  governor  or  his 
designee  and  be  subject  to  a  State  public 
hearing  (section  93.118(e)(4)(I)),  was 
satisfied  by  CARB's  normal  plan 
approval  and  submittal  process.  On  July 
22, 1999,  the  CARB  board  held  a  hearing 
to  approve  the  Bay  Area  attainment 
plan.  On  August  13, 1999.  CARB 
officially  submitted  the  plan  to  EPA 
with  a  request  from  the  Governor's 
designee  that  EPA  approve  the  plan. 

The  second  criterion  requires  that 
prior  to  plan  submittal,  there  be 
"consultation  among  federal,  State,  and 
local  agencies  *  *  *;  full 
implementation  plan  documentation 
*  *  *";  and  resolution  of  EPA's 
comments  (section  93.118(e)(4)(ii)).  The 
budgets,  which  were  calculated  and 
added  to  the  plan  after  consultation 
among  federal.  State,  and  local  agencies 
and  in  response  to  EPA  comments,  meet 
EPA's  second  criterion  as  well. 

In  compliance  with  the  third,  fourth, 
and  fifth  adequacy  criteria,  the  motor 
vehicle  emissions  budgets  are  clearly 
identified  and  precisely  quantified 
(section  93.118(e)(4)(iii))  in  Section  4  of 
the  submitted  attainment  plan;  the 
budgets  are  consistent  with  the 
modeling  results  from  the  attainment 
assessment,  which  define  the  emissions 
levels  needed  for  attainment  (section 
93.118(e)(4)(iv));  and  the  budgets  are  not 
only  "consistent  with"  and  "related  to 
the  emissions  inventory  and  the  control 
meas\u«s  in  the  submitted  *  *  *  plan," 
(section  93.118(e)(4){v))  but  are 
specifically  derived  from  the  motor 
vehicle  emissions  information  projected 
for  the  year  2000  taking  into  account 
emissions  reductions  that  will  be 
achieved  by  the  plan's  control  measures. 

Finally,  the  sixth  criterion  relating  to 
revisions  of  previously  submitted  plans 


(section  93.118(e)(4)(vi))  does  not  apply 
because  the  ozone  attaiimient  plan  is  an 
initial  submission,  not  a  revision  to  a 
previously  submitted  control  strategy 
plan  for  the  same  Clean  Afr  Act  purpose 
and  time  frame.  It  is  a  new  attainment 
plan  triggered  by  EPA's  redesignation  of 
the  Bay  Area  from  maintenance  to 
nonattainment  on  July  10. 1998  (63  FR 
37258). 

m.  The  1995  Maintenance  Budgets  Are 
No  Longer  Applicable 

On  May  22. 1995,  EPA  redesignated 
the  Bay  Area  to  attainment  and 
approved  the  Bay  Area's  maintenance 
plan,  which  was  submitted  as  part  of  its 
redesignation  request.  60  FR  27028. 
Such  a  plan  is  required  by  the 
redesignation  provisions  of  sections 
107(d)(3)(E)(iv)  and  175A  of  the  Act  for 
maintenance  areas — areas  that  are 
redesignated  to  attainment  from 
nonattainment.  The  Bay  Area  is  no 
longer  a  maintenance  area.  While  its 
maintenance  plan  was  designed  to 
maintain  compliance  with  the  federal  1- 
hour  ozone  standard,  the  plan  failed. 
During  the  first  two  years  implementing 
the  maintenance  plan  (1995-1996),  the 
Bay  Area  experienced  43  exceedances 
and  17  violations  of  the  federal 
standard.  As  a  result,  the  Bay  Area  was 
redesignated  back  to  nonattainment  on 
July  10,  1998  (63  FR  37258).  Because  the 
Bay  Area  is  now  a  nonattainment  area 
subject  to  the  attainment  plan 
requirements  of  section  172.  rather  than 
the  maintenance  requirements  of  section 
175 A.  we  are  finding  throu^ 
rulemaking  that  the  maintenance 
demonstration  is  no  longer  relevant  and 
is  not  an  applicable  requirement  under 
section  110(1).'  As  part  of  the  obsolete 
maintenance  demonstration,  the 
maintenance  budgets  are  also  no  longer 
an  applicable  requirement  of  the  Act. 
The  maintenance  demonstration  and 
associated  budgets  were  not  eliminated 
when  the  Bay  Area  was  redesignated 
back  to  nonattainment.  The 
maintenance  requirements  can  only  be 
eliminated  through  rulemaking  and  if 
the  new  attainment  budgets  are  deemed 
adequate.  If  this  adequacy 
determination  and  determination  that 
the  maintenance  budgets  are  no  longer 
applicable  are  finalized,  the  VOC  and 
NOx  transportation  conformity  budgets 
for  the  Bay  Area  contained  in  the  new 
attainment  plan  submitted  by  CARB  on 
August  13, 1999  will  become  the  only 


<  Unlike  the  maintenance  demonstration,  the 
measures  approved  into  the  SIP  as  part  of  the 
maintenance  plan  remain  in  full  force  and  effect 
and  cannot  be  removed  from  the  SIP  without 
equivalent  replacement  because  such  removal 
MTould  interfere  with  attainment  pursuant  to  section 
110(1). 
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applicable  1-hour  ozone  standard 
budgets  for  the  Bay  Area. 

IV.  AdministratiTe  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  Regulatory  Planning  and  Review. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
Enhancing  the  Intergovernmental 
Partnership,  EPA  may  not  issue  a 
regulation  that  is  not  required  by  statute 
and  that  creates  a  mandate  upon  a  State, 
local  or  tribal  government,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
considtation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
commimications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  a  mandate 
on  State,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  E.O.  13045  because  it  does 
not  involve  decisions  intended  to 


mitigate  environmental  health  or  safisty 
risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities.  Unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciuxed  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
sununary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regidation.  In  addition. 
Executive  oider  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1990 
requires  federal  agencies  to  identify 
potentially  adverse  impacts  of  federal 
regulations  upon  small  entities.  In 
instances  where  significant  impacts  are 
possible  on  a  substantial  number  of 
these  entities,  agencies  are  required  to 
perform  a  Regulatory  Flexibility 
Analysis  (RFA). 

EPA  has  determined  that  today's 
regulation  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  This  regulation  affects  federal 
agencies  and  metropolitan  planning 
organizations,  which  by  definition  are 
designated  only  for  metropolitan  areas 
with  a  population  of  at  least  50,000: 
These  organizations  do  not  constitute 
small  entities. 

Therefore,  as  required  under  section 
605  of  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  I  certify  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 


F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  reqiiirements 
imder  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  fit>m  this  action. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen  _ 
oxides,  Ozone,  Volatile  organic 
compoimds. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  September  27, 1999. 
Felicia  Marcus, 

Regional  Administrator,  Region  DC. 
(FR  Doc.  99-26556  Filed  10-8-99;  8:45  amj 
BtLUNO  CODE  6660-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart271 
[FRL-6449-7] 

Washington:  Final  Authorization  of 
State  Hazardous  Waste  Management 
Program  Revisions 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  Washington  has  applied  to 
EPA  for  Final  authorization  of  the 
changes  to  its  hazardous  waste  program 
under  the  Resource  Conservation  and 
Recovery  Act  (RCRA).  We  propose  to 
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grant  final  authorization  to  Washington. 
In  the  "Rules  and  Regulations"  section 
of  this  Federal  Register,  we  are 
authorizing  the  changes  without  a  prior 
proposal  because  we  believe  this  action 
is  not  controversial  and  do  not  expect 
comments  that  oppose  it.  The  Agency 
has  explained  the  reasons  for  this 
authorization  in  the  preamble  to  the 
immediate  final  rule.  Unless  we  get 
written  comments  which  oppose  this 
authorization  diuing  the  comment 
period,  the  immediate  final  rule  will 
become  effective,  and  the  Agency  will 
not  take  further  action  on  this  proposal. 
If  we  get  comments  that  oppose  this 
action,  EPA  will  withdraw  the 
immediate  final  rule  and  it  will  not  take 
effect.  EPA  will  then  address  public 
comments  in  a  later  final  rule  based  on 
this  proposal.  EPA  may  not  provide 
further  opportimity  for  comment.  Any 
parties  interested  in  commenting  on  this 
action  must  do  so  at  this  time. 

If  we  receive  comments  that  oppose 
only  the  authorization  of  a  particular 
change  to  the  State  hazardous  waste 
°  program,  we  will  withdraw  that  part  of 
today's  authorization  rule.  However,  the 
authorization  of  the  program  changes 
that  are  not  opposed  by  any  comments 
will  become  effective  on  the  date 
specified  in  the  immediate  final  rule, 
l^e  Federal  Register  withdrawal 
document  will  specify  which  part  of  the 
authorization  will  become  effective,  and 
which  part  is  being  withdrawn. 

PATES:  Send  yoiu  written  comments  by 
November  12, 1999. 

ADDRESSES:  Send  written  comments  to 
Nina  Kocoiu^k  U.S.  Environmental 
Protection  Agency,  Region  10, 1200 
Sixth  Avenue,  WCM-122,  Seattle  WA, 
98101.  Phone:  (206)  553-6502.  You  can 
examine  copies  of  the  materials 
submitted  by  Washington  diuing  normal 
business  hours  at  the  following 
locations:  EPA  Region  10  Library,  1200 
Sixth  Avenue,  Seattle  WA,  98101,  (206) 
553-1259;  and  the  Washington 
Department  of  Ecology,  300  Desmond 
Drive,  Lacey,  WA  98503,  contact 
Patricia  Hervieux  at  (360)  407-6756. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nina  Kocourek,  U.S.  Environmental 
Protection  Agency,  Region  10, 1200 
Sixth  Avenue,  WCM-122,  Seattle,  WA 
98101.  Phone:  (206)  553-6502. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  please  see  the 
immediate  final  rule  published  in  the 
"Rules  and  Regulations"  section  of  this 
Federal  Register. 


Dated:  September  24, 1999. 
Chuck  Clarke, 

Regional  Administrator,  Region  10. 
[FR  Doc.  99-25560  Filed  10-8-99;  8:45  am] 
BILUNQ  CODE  6560-5(M> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  No.  99-1881,  MM  Docket  No.  99-284, 
RM-9697] 

Radio  Broadcasting  Services; 
Galveston  and  Missouri  City,  TX 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  filed  by  KQQK 
License,  Inc.,  proposing  the  reallotment 
of  Channel  293C  from  Galveston,  Texas, 
to  Missouri  City,  Texas,  as  that 
community's  first  local  service  and 
modification  of  its  license  for  Station 
KQQK  to  specify  Missouri  City  as  its 
community  of  license.  The  coordinates 
for  Channel  293C  at  Missoim  City  are 
29-16-03  and  95-10-09.  In  accordance 
with  Section  1.420(i)  of  the 
Commission's  Rules,  we  shall  not  accept 
competing  expressions  of  interest  in  the 
use  of  Channel  293C  at  Missouri  City. 
DATES:  Comments  must  be  filed  on  or 
before  November  8, 1999,  and  reply 
conunents  on  or  before  November  23, 
1999. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows: 
Lawrence  Roberts,  May  L.  Plantamura, 
Davis  Wright  Tremaine  LLP,  1155 
Connecticut  Ave.,  NW,  suite  700, 
Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-284,  adopted  September  8,  1999,  and 
released  September  17, 1999.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center,  445 
Twelfth  Street,  SW,  Washington,  DC 
20554.  The  complete  text  of  this 
decision  may  also  be  piuchased  fi'om 
the  Commission's  copy  contractors. 
International  Transcription  Services, 
Inc.,  1231  20th  Street,  NW., 


Washington,  DC  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karoiuos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  99-26423  Filed  10-8-99;  8:45  am) 

BtLUNG  COOE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  99-1882,  MM  Docket  No.  99-285,  RM- 
9717] 

Radio  Broadcasting  Services; 
Keeseville,  NY 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  John 
Anthony  Bulmer  seeking  the  allotment 
of  Channel  250A  to  Keeseville,  NY,  as 
the  community's  first  local  aural 
service.  Channel  250A  can  be  allotted  to 
Keeseville  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements,  with  respect  to 
domestic  allotments,  without  the 
imposition  of  a  site  restriction,  at 
coordinates  44-30-18  North  Latitude 
and  73-28-50  West  Longitude. 
Keeseville  is  located  within  320 
kilometers  (200  miles)  of  the  U.S.- 
Canadian border  and  will  result  in  a 
short-spacing  to  Station  CHOM-FM, 
Channel  249C1,  Montreal,  Quebec. 
Therefore,  concurrence  in  the  allotment 
by  the  Canadian  Government,  as  a 
specially  negotiated  short-spaced 
allotment,  must  be  obtained. 
DATES:  Comments  must  be  filed  on  or 
before  November  8,  1999,  and  reply 
comments  on  or  before  November  17, 
1999. 
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ADDRESSES:  Federal  Communications 
Commission.  445  12th  Street.  S.W.. 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  John  Anthony 
Buhner,  P.O.  Box  2040,  Ashtabula,  OH 
44005-2040  (Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Imposed  Rule  Making,  MM  Docket  No. 
99-285,  adopted  September  8,  1999,  and 
released  September  17, 1999.  The  full 


text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  445  12th  Street, 
SW,  Washington,  DC.  The  complete  text 
of  this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800, 1231  20th  Street, 
NW,  Washington,  DC  20036. 

Provisions  of  the  Regidatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 


parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procediu«s  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Sub|ects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  9»-26422  Filed  10-8-99;  8:45  am] 

BILUNO  CODE  671»-«1-^ 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  ailes  or 
proposed  rules  that  are  applicable  to  ttie 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMEm*  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection, 
Comment  Request— Food  Stamp 
Program:  Operating  Guidelines, 
Forms,  and  Waivers 

agency:  Food  and  Nutrition  Service, 

USDA. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Food  and  Nutrition  Service  (FNS)  is 
publishing  for  pubUc  comment  a 
siunmary  of  new  information  collection 
being  required  by  proposed  regulations. 
The  proposed  collection  is  an  addition 
to  collection  currently  approved  under 
OMB  No.  0584-0083. 
DATES:  Comments  on  this  notice  must  be 
received  by  December  13, 1999,  to  be 
assured  of  consideration. 
ADDRESSES:  Send  comments  and 
requests  for  copies  of  this  information 
collection  to  Jeffrey  N.  Cohen,  Chief, 
Electronic  Benefits  Transfer  Branch, 
Benefit  Redemption  Division,  Food  and 
Nutrition  Service,  USDA,  3101  Park 
Center  Drive,  Alexandria,  Virginia 
22302.  Comments  may  also  be  datafaxed 
to  Mr.  Cohen  at  (703)  605-0232  or  they 
may  be  transmitted  by  e-mail  to 
jeff.cohen@fris.usda.gov. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  has  a 
practical  use;  (b)  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 


through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

All  comments  wi]l  be  simimarized 
and  included  for  the  Office  of 
Management  and  Budget  approval  of  the 
information  collection..  All  comments 
will  become  a  matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  N.  Cohen,  telephone  number 
(703) 305-2517. 
SUPPLEMENTARY  INFORMATION: 

Title:  Operating  Guidelines,  Forms 
and  Waivers. 

OMB  Number:  0584-0083. 

Expiration  Date:  October  2002. 

Type  of  Request:  Addition  to  a 
currently  approved  collection. 

Abstract:  On  February  23, 1999,  the 
Food  and  Nutrition  Service  (FNS) 
published  a  proposed  rule  at  64  FR  8733 
without  including  separate  notice  of  a 
new  information  collection  burden  in 
OMB  No.  0534-0083.  This  notice 
corrects  that  omission  and  explains  the 
new  information  collection  biuxlen  for 
Electronic  Benefits  Transfer  (EBT) 
system  reporting. 

EBT  systems  currently  deliver  about 
67%  of  all  Food  Stamp  Program  (FSP) 
benefits.  Forty-one  States  and  the 
District  of  Columbia  have  EBT  systems 
and  thirty-four  of  those  are 
implemented  throughout  the  entire 
State  or  the  District.  In  1990,  Congress 
allowed  EBT  as  an  option  to  States  for 
the  delivery  of  FSP  benefits.  In  1996 
Congress  mandated  that  all  State 
agencies  must  deliver  FSP  benefits 
using  EBT  systems  by  October  1.  2002. 

For  the  FSP,  EBT  systems  move 
money  from  Federal  accounts  held  in 
the  name  of  each  State  to  accounts  at 
banks  and  other  financial  institutions 
held  by  or  for  food  retailers.  Retailers 
must  first  be  authorized  by  FNS  to 
accept  food  stamp  benefits.  States 
determine  the  eligibility  and  the 
monthly  FSP  allotments  for  recipients. 
They  give  each  household  a  plastic  EBT 
card  and  a  Personal  Identification 
Number  (PIN).  State  EBT  systems 
operate  like  a  debit  card  system  with  an 
immediate  decrement  to  the  household 
accoimt  when  the  card  and  PIN  are  used 
for  a  food  purchase.  The  amoimt  of  the 
purchase  is  credited  to  the  food  retailer 
account  and  funds  are  settled  each  bank 
working  day  through  the  Automated 
Clearinghouse  (ACH)  process. 


The  FSP  EBT  regulations  are  being 
revised  to  require  the  SAS  No.  70 
examinations  and  this  will  add  new 
information  collection  burdens  for 
States  and  auditors  conducting  SAS  No. 
70  examinations  of  EBT  service 
providers.  The  SAS  No.  70  examination 
results  in  a  report  on  the  policies  and 
procedures  placed  in  operation  by  the 
service  provider  and  tests  of  their 
operating  eff^ectiveness.  This  kind  of 
report  is  commonly  referred  to  by 
auditors  as  a  SAS  No.  70  type  2  report 
The  new  burden  on  State  agencies  is 
recordkeeping.  The  new  burden  on 
auditors  is  the  examination  and  report. 

Respondents:  State  agencies  with 
Electronic  Benefits  Transfer  (EBT) 
systems  delivering  Food  Stamp  Program 
benefits  and  auditors  of  EBT  transaction 
processing  service  providers. 

Number  of  respondents:  53  State 
agency  respondents  and  10  auditors  of 
EBT  transaction  processing  service 
providers. 

Estimated  number  of  responses  per 
respondent:  1  response  per  State  agency 
to  retain  and  provide  copies  of  SAS  No. 
70  examination  reports  annually.  10 
auditors  performing  2  SAS  No.  70 
examinations  annually. 

Estimate  of  the  burden: 

10  auditors  at  an  estimated  2,704 
horn's  or  27,040  hours  annually. 

53  State  agencies  at  an  estimated  0.25 
hours  or  13.25  hours  annually. 

Estimated  total  annual  burden  on 
respondents:  27,053.25  hours  annually. 
[Operating  Guidlines,  Forms,  and 
Waivers] 

Dated:  October  5.  1999. 
Samuel  Chaiiil)ers,  Jr., 
Administrator,  Food  and  Nutrition  Service. 
(FR  Doc.  99-26496  Filed  10-6-99;  8:45  am] 
BILUNG  CODE  3410-34-U 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  9»-044N] 

Nationai  Advisory  Committee  on  Meat 
and  Poultry  Inspection 

agency:  Food  Safety  and  Inspection 

Service,  USDA. 

ACTION:  Notice  of  public  meeting. 

summary:  The  National  Advisory 
Committee  on  Meat  and  Poultry 
Inspection  will  hold  a  public  meeting 
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on  November  3-4, 1999,  to  review  and 
discuss  five  issues:  (1)  Extending 
USDA's  Meat  and  Poultry  Inspection 
Program  to  Additional  Species 
(Inspection  Methods  Standing  Sub- 
Committee),  (2)  Reinforcing  the  Food 
Code  by  Adopting  Key  Food  Safety 
Provisions  as  Federal  Performance 
Standards,  (3)  Regulatory  Reform  (Inter- 
Govemmental  Roles  Standing  Sub- 
committee), (4)  HACCP  Systems  Li- 
depth  Verification  Review,  and  (5)  E. 
coli  0157  Action  Plan  (Resource 
Allocation  Standing  Sub-Committee). 
Three  standing  subcommittees  of  the 
full  committee  will  also  meet  on 
November  3, 1999,  to  continue  working 
on  issues  discussed  during  the  full 
committee  session.  All  interested  parties 
are  welcome  to  attend  the  meeting  and 
to  submit  written  comments  and 
suggestions  concerning  issues  the 
Committee  will  review  and  discuss.  A 
schedule  of  when  issues  are  scheduled 
for  discussion  is  available  on  the  FSIS 
Homepage  at  http://www.f8is.usda.gov. 
DATES:  The  full  Committee  will  hold  a 
public  meeting  on  Wednesday  and 
Thursday,  November  3-4, 1999,  from 
8:30  a.m.  to  5:30  p.m.  Subcommittees 
will  hold  public  meetings  on  November 
3, 1999,  from  7:00  p.m.  to  9:00  p.m. 
ADDRESSES:  The  full  Committee  meeting 
will  take  place  at  the  United  States 
Department  of  Agricultxire,  Whitten 
Building,  14th  and  Independence 
Avenue,  S.W.,  Washington,  DC  in  the 
Jefferson  Room.  The  subcommittees  will 
meet  in  the  Adams,  Roosevelt,  and 
Washington  Rooms  of  the  Quality  Hotel 
&  Suites.  Courthouse  Plaza,  1200  North 
Courthouse  Road,  Arlington,  Virginia 
22201  (703)  524-^000.  Send  written 
comments  to  the  Food  Safety  and 
Inspection  Service  (FSIS)  Docket  Clerk: 
Docket  99-044N,  Room  102  Cotton 
Annex  Building,  300  12th  Street,  SW., 
Washington,  DC  20250.  Conunents  may 
also  be  sent  by  facsimile  (202)  205- 
0381.  The  comments  and  the  official 
transcript  of  the  meeting,  when  it 
becomes  available,  will  be  kept  in  the 
Docket  Cleric's  office  at  the  address 
provided  above. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Contact  Michael  N.  Micchelli  at  (202) 
720-6269,  FAX  (202)  720-2345,  or  E- 
mail  michael.micchelli@usda.gov. 
SUPPIEMENTARY  INFORMATION: 

Background 

On  February  12, 1997,  the  Secretary  of 
Agriculture  renewed  the  charter  for  the 
Advisory  Committee  on  Meat  and 
Poultry  Inspection.  The  Committee 
provides  advice  and  recommendations 
to  the  Secretary  of  Agriculture 
pertaining  to  Federal  and  State  meat  and 


poultry  inspection  programs  pursuant  to 
sections  7(c),  24,  205,  301(a)(3),  and 
301(c)  of  the  Federal  Meat  Inspection 
Act  and  sections  5(a)(3),  5(c),  8(b),  and 
11(e)  of  the  Poultry  Products  Inspection 
Act.  The  Administrator  of  FSIS  is  the 
chairperson  of  the  Committee. 
Membership  of  the  Committee  is  drawn 
from  representatives  of  consumer 
groups;  producers,  processors,  and 
marketers  from  the  meat  and  poultry 
industry;  and  State  government  officials. 
The  ciirrent  members  of  the  National 
Advisory  Committee  on  Meat  and 
Poultry  Inspection  are:  Terry  Burkhardt, 
Wisconsin  Bureau  of  Meat  Safety  and 
Inspection;  Dr.  ]ames  Denton, 
University  of  Arkansas;  Caroline  Smith- 
DeWaal,  Center  for  Science  in  the  Public 
Interest;  Nancy  Donley,  Safe  Tables  Our 
Priority;  Carol  Tucker  Foreman,  Food 
Policy  Institute,  Consiuner  Federation  of 
America;  Dr.  Cheryl  Hall,  Zacky  Farms, 
Inc.;  Kathleen  Hanigan,  Farmland 
Foods;  Dr.  Lee  C.  Jan,  Texas  Department 
of  Health;  Alice  Johnson,  National 
Turkey  Federation;  Dr.  Collette  Schultz 
Kaster,  Premium  Standard  Farms;  Dr. 
Daniel  E.  LaFontaine,  South  Carolina 
Meat-Poultry  Inspection  Department; 
Michael  Mamminga,  Iowa  Department 
of  Agriculture;  Dr.  Dale  Morse,  New 
York  Office  of  Public  Health;  Rosemary 
Mucklow,  National  Meat  Association; 
and  Gary  Weber,  National  Cattlemen's 
Beef  Association.  On  September  20, 
1999,  the  Secretary  of  Agriculture 
appointed  two  new  members  to  the 
Committee:  Donna  Richardson,  Howard 
University  Cancer  Center  and  Magdi 
Abadir,  Cuisine  Solutions. 

The  Committee  has  three  standing 
subconunittees  to  deliberate  on  specific 
issues  and  make  recommendations  to 
the  whole  Committee  and  to  the 
Secretary  of  Agriculttue. 

Members  of  the  public  will  be 
required  to  register  at  the  meeting. 
There  is  no  pre-registration  required. 
The  meeting  agenda  will  be  available  on 
the  FSIS  Homepage  at  bttp:// 
www.fsis.usda.gov.  Persons  requiring  a 
sign  language  interpreter  or  other 
special  accommodations  should  notify 
Michael  N.  Micchelli,  by  October  18, 
1999. 

Additional  Public  Notification 

Pursuant  to  E)epartment  Regulation 
4300-4,  "Civil  Rights  Impact  Analysis," 
dated  September  22, 1993,  FSIS  has 
considered  the  potential  civil  rights 
impact  of  this  public  meeting  on 
minorities,  women,  and  persons  with 
disabilities.  FSIS  anticipates  that  this 
public  meeting  will  not  have  a  negative 
or  disportionate  impact  on  minorities, 
women,  or  persons  with  disabilities. 
However,  public  meetings  generally  are 


designed  to  provide  information  and 
receive  public  comments  on  substantive 
issues  which  may  lead  to  new  or  revised 
agency  regulations  or  instructions. 
Public  involvement  in  all  segments  of 
rulemaking  and  policy  development  are 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  made 
aware  of  this  public  meeting  and  are 
informed  about  the  mechanism  for 
providing  their  conmients,  FSIS  will 
annouince  it  and  provide  copies  of  this 
Federal  Register  publication  in  the  FSIS 
Constituent  Update. 

FSIS  provides  a  weekly  FSIS 
Constituent  Update,  which  is 
communicated  via  fax  to  over  300 
organizations  and  individuals.  In 
addition,  the  update  is  available  on  line 
through  the  FSIS  web  page  located  at 
http://www.fsis.usda.gov.  The  update  is 
used  to  provide  information  regarding 
FSIS  policies,  procedures,  regulations. 
Federal  Register  Notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
healUi  professionals,  scientific 
professionals  and  other  individuals  that 
have  requested  to  be  included.  Through 
these  various  channels,  FSIS  is  able  to 
provide  information  with  a  much 
broader,  more  diverse  audience.  For 
more  information  and  to  be  added  to  the 
constituent  fax  list,  fax  your  request  to 
the  Office  of  Congressional  and  Public 
Affairs,  at  (202)  720-5704. 

Done  at  W^hington,  DC  on:  October  5, 
1999. 

Thomas  J.  Billy, 
Administrator. 

[FR  Doc.  99-26559  Filed  10-8-99;  8:45  am) 
BILLMG  CODE  3410-OIM> 


DEPARTMENT  OF  AGRICULTURE 

FdrMtS«rvio* 

BHROWS  (Big  Gam*  Habitat 
Restoration  on  a  Watarshed  Scale) 
Project;  Clearwater  National  Forest, 
Clearwater  County,  ID 

agency:  Forest  Service,  USDA.  As  lead 
agency  for  this  project,  the  Forest 
Service,  with  assistance  from  the  Idaho 
State  Department  of  Fish  and  Game,  will 
cooperate  with  other  Federal  agencies, 
as  well  as  County,  State,  and  tribal 
governments  who  display  an  interest  in 
the  project,  and  who  require  assessment 
and  concurrence. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  (EIS) 
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for  the  improvement  of  the  elk  habitat 
situation  within  North  Fork  Clearwater 
River  subbasin. 

SUMMARY:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS),  titled  BHROWS: 
Middle-Black,  to  disclose  the 
environmental  effects  of  vegetative 
management  proposals  aimed  at 
improving  the  elk  habitat  situation 
within  the  Middle  North  Fork  and 
Upper  North  Fork  (Black  Canyon) 
watersheds  of  the  North  Fork  Clearwater 
River  subbasin. 

Both  watersheds,  totaling 
approximately  156,000  acres,  are 
entirely  on  National  Forest  lands  within 
the  North  Fork  Ranger  District  of  the 
Clearwater  National  Forest,  Townships 
38-41  North,  Ranges  7-11  East,  Boise 
Meridian,  Clearwater  County,  Idaho. 

The  BHROWS  project  is  a  part  of  the 
Clearwater  Basin  Elk  Habitat  Initiative, 
a  coalition  of  many  diverse  groups 
sharing  a  common  interest  in  the  futuj« 
and  management  of  elk  and  elk  habitat 
in  the  Clearwater  River  basin. 

While  elk  concerns  provide  the 
impetus  for  the  BHROWS  project,  elk 
are  only  part  of  a  much  larger  ecosystem 
pictiire.  Thus,  this  analysis  is  based  on 
the  philosophy  of  ecosystem 
management,  featuring  observation  and 
replication  of  natural  disturbance 
processes,  such  as  wildfire.  In  so  doing, 
this  analysis  will  look  beyond  elk  at  the 
major  processes  that  shape  the  North 
Fork  ecosystem. 

Hie  proposal  and  subsequent  effects 
ansdysis  will  meet  the  intent  of  the 
Clearwater  Forest  Plan,  using  an 
ecosystem  management  approach  for  the 
analysis  area.  Management  Areas  within 
the  analysis  area  include:  A3, 
emphasizing  dispersed  recreation;  B2, 
emphasizing  proposed  wilderness;  C3, 
emphasizing  big-game  winter  range;  C4, 
emphasizing  big-game  wrinter  range  and 
timber  production;  C8S,  emphasizing 
big-game  summer  range  and  timber 
production;  El,  emphasizing  growth 
and  yield  of  timber;  Ml,  emphasizing 
research  nattiral  areas;  M2,  emphasizing 
riparian  management;  and  US, 
emphasizing  lands  unsuitable  for  timber 
production. 

Proposed  Action 

An  assessment,  tided  BHROWS 
Assessment  8/16/99,  was  completed  for 
the  entire  North  Fork  Clearwater  River 
subbasin  (840,000  acres].  The  results 
indicate  that  the  following  current 
vegetative  species  and  age  class 
distributions  would  not  have  occurred 
under  natural  conditions:  (1)  Western 
white  pine,  once  the  dominant  cover 
t)rpe,  has  been  replaced  by  dense,  young 


stands  of  Douglas-fir  and  grand  fir 
which  are  shorter  lived  and  less 
resistant  to  many  insects  and  diseases; 
(2)  lodgepole  pine  cover  types  have 
nearly  doubled  and  are  approaching  the 
end  of  their  life  cycle,  putting  them  at 
risk  from  mountain  pine  beetle  attack 
and  large-scale,  stand  replacing  fires; 
and  (3)  early  successional  stages,  which 
provide  forage  habitat  for  big  game,  now 
occupy  less  than  one-third  of  their 
historical  range.  These  shifts  in 
vegetative  conditions  have  resulted  in 
the  loss  of  elk  habitat  and  have 
contributed  in  part  towards  the  decline 
of  elk  populations  vtdthin  the  analysis 
area. 

The  proposed  action  is  designed  to 
restore  vegetative  patterns  across  the 
analysis  area  to  a  more  natiu'al 
condition  than  what  currently  exists, 
and  by  so  doing,  restore  populations  of 
native  wildlife  species,  sudi  as  elk,  to 
near-normal  distribution  and 
abundance.  It  includes  treating  up  to 
28,700  acres  of  uniform  stands  of  trees 
(primarily  mid-successional  stages), 
located  mostly  on  the  breaklands  and 
coUuvial  midslopes.  This  portion  of  the 
landscape  would  be  changed  from  a 
uniform  cover  of  trees  to  a  more  natural 
mosaic  of  tree  cover  and  openings.  Also 
treated  would  be  approximately  1 ,850 
acres  of  lodgepole  pine  stands  in  the 
higher  elevations,  with  most  of  these 
stands  being  converted  to  early 
successional  stages.  Portions  of  4,600 
acres  of  recently  acquired  lands  in  the 
northeast  comer  of  the  analysis  area 
would  be  planted  with  blister  rust 
resistant  white  pine  and  larch.  Some  of 
the  area  proposed  for  planting  is 
currently  covered  with  thick  brush  and/ 
or  logging  slash  and  woiUd  have  to  be 
cleared  prior  to  planting.  Also  vdthin 
the  analysis  area  are  approximately 
10,000  acres  of  brushfields,  some  of 
which  are  too  old  or  too  tall  to  provide 
needed  forage  for  elk  and  other  wildlife. 
This  project  will  consider  rejuvenating 
selected  brushfields,  primarily  those 
that  are  no  longer  providing  suitable 
forage  for  elk,  and  are  on  deep  soils  and 
near  a  tree  seed  source. 

Methods  of  treatment  for  the  above 
activities  woiUd  mimic  natural 
disturbance  patterns  and  patch  sizes 
and  would  probably  consist  of 
prescribed  fire,  slashing  (hand  or 
mechanical),  timber  harvest  (primarily 
helicopter  yarding],  or  combinations 
thereof.  Most  of  the  areas  treated  would 
be  planted  with  serai  species  of  trees 
(primarily  white  pine  and  larch)  and/or 
shrubs  (redstem  ceanothus,  willow,  and 
maple).  Other  areas  treated  woidd  rely 
on  natural  tree  regeneration  and  the 
resprouting  of  existing  shrub  species.  At 
this  time,  road  activities  needed  for 


treatment  access  are  expected  to  be 
minimal,  consisting  of  the 
reconstruction  of  existing  roads  and  the 
possible  construction  of  temporary 
roads  for  skyline  yarder  access  or 
helicopter  lemdings. 

For  the  purpose  of  protecting  the 
natiu-al  condition  and  biodiversity  of  the 
area,  an  integrated  pest  management 
approach  to  noxious  weed  control 
would  be  proposed  on  selected  sites 
along  area  roads,  trails,  and  disturbed 
sites.  This  approach  would  consider  the 
use  of  physical/mechanical,  chemical, 
and/or  biological  management 
techniques,  depending  on  specific  sites 
and  weed  species.  Since  dormant  seeds 
in  existing  weed  populations  can 
germinate  several  years  after  treatment, 
follow-up  treatments  would  be 
proposed,  as  would  the  treatment  of 
new  infestations,  provided  such 
treatment  fits  within  the  scope  of  this 
analysis. 

Because  some  streams  in  the  area  are 
not  meeting  desired  instream  conditions 
for  cobble  embeddedness,  some  of  the 
erosion  sources  in  the  watershed  would 
be  corrected  by  obliterating  up  to  150 
miles  of  roads  in  the  Coyote/Game/Lick 
Creek  areas.  Depending  on  future  access 
needs,  some  of  these  roads  may  be 
proposed  for  long-term  intermittent 
status,  rather  than  full  obliteration.  Such 
roads  would  be  closed  to  motorized 
traffic  and  placed  in  a  condition  to 
assure  they  do  not  require  active 
maintenance. 

Preliminary  issues  identified  by  the 
interdisciplinary  team  include  the 
effects  of  the  proposed  action  on 
roadless  areas,  old  growth  habitat,  water 
quality,  fish  habitat,  air  quality, 
threatened/endangered/proposed/ 
sensitive  species,  scenic  resources, 
recreation,  forest  health,  tribal  treaty 
rights,  and  heritage  resources. 
Mitigation  measures,  project  design 
features,  and  alternatives  to  the 
proposed  action  will  be  analyzed  to 
address  these  issues  and  others  that  may 
surface  during  public  scoping. 

Public  Involvement 

Public  participation  will  be  an 
important  part  of  this  analysis.  Issues 
which  emerge  fit}m  pubUc  scoping  will 
be  used  to  develop  additional 
alternatives  to  this  proposal.  Methods 
being  used  to  solicit  public  comment 
include  news  releases,  weekly  radio 
interviews,  newsletters,  and  monthly 
meetings  with  the  Clearwater  Elk 
Recovery  Team,  a  self-organized  group 
of  private  citizens.  A  mailing  list  of 
interested  public  will  be  maintained, 
and  a  web  page  for  this  project  and  the 
Clearwater  Basin  Elk  Habitat  Initiative 
can  be  accessed  by  logging  on  to: 
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www.fs.fed.us/ii/clearwater/cei/ 
ceihome.htm. 

Comments  concerning  the  scope  of 
the  analysis  should  be  received  in 
writing  within  30  days  from  publication 
of  this  notice.  Send  written  comments  to 
Douglas  Gober,  District  Ranger,  12370  B 
Highway  12,  Orofino,  ID  83544. 
date:  The  draft  EIS  is  expected  to  be 
filed  with  the  Environmental  Protection 
Agency  (EPA)  and  available  for  public 
review  in  November  1999.  The 
comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  of 
the  draft  EIS  in  the  Federal  Register. 
The  final  EIS  is  scheduled  to  be 
completed  by  March  2000. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structiue  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vennont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  IVisconsi/i 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 


Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

Comments  received  in  response  to 
this  solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  Parts  215  or  217. 

Deciding  OCBcial 

The  responsible  official  for  decisions 
regarding  this  analysis  is  James  Caswell, 
Clearwater  National  Forest  Supervisor. 
His  address  is  12730  Highway  12. 
Orofino,  ID  83544.  He  will  decide 
whether  or  not  to  select  an  action  or  mix 
of  actions  to  improve  the  ecological 
condition  of  the  analysis  area  and  best 
meet  the  habitat  needs  of  elk  and  other 
wildlife  species. 

Point  of  Contact:  Further  information 
about  this  project  can  be  obtained  by 
contacting  George  Harbaugh, 
Interdisciplinary  Team  Leader,  at  the 
above  address  or  by  calling  (208)  476- 
4541. 

Dated:  September  28, 1999. 
Deanna  M.  Riebe, 
Acting  Forest  Supennsor. 
(FR  Doc.  99-26464  Filed  10-8-99;  8:45  am] 
BILLING  COOE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Suppleinent  to  the  Rnal  Environmental 
impact  Statement  for  the  ML  Ashland 
Sid  Area,  Rogue  River  Natioiuii  Forest 
Jaclwon  County,  Oregon 

agency:  Forest  Service,  USDA, 
ACTION:  Cancellation  of  a  supplement  to 
a  final  environmental  impact  statement. 

summary:  On  January  19, 1999,  a  Notice 
of  Intent  (NOI)  to  prepare  a 
supplemental  environmental  impact 
statement  for  the  Mt.  Ashland  Ski  Area 
on  the  Ashland  Ranger  District  of  the 
Rogue  River  National  Forest  was 
published  in  the  Federal  Register 
(64  FR  2873).  This  notice  is  being 
withdrawn  because  a  NOI  that 
specifically  reflects  the  expansion 
proposal  for  Mt.  Ashland  Ski  Area  will 
be  published.  The  Forest  Service  NOI  to 
prepare  a  supplemental  is  hereby 
rescinded. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Duffy  or  Steve  Johnson,  Ashland 
Ranger  District,  Rogue  River  National 


Forest,  645  Washington  Street,  Ashland, 
Oregon  97520,  telephone  541-858- 
2402;  email  address  is  sjohnson/ 
r6pnw,rogueriver@fs.fed.us. 

Dated:  September  30, 1999. 
Robert  W.  Shull, 
Acting  Forest  Supenisor. 
(FR  Doc.  99-26480  Filed  10-8-99;  8:45  am] 
BILLING  COOE  S410-11-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Mt.  Ashland  Sid  Area  Expansion, 
Rogue  Rhrer  National  Forest,  Jackson 
County,  Orsgon 

ACnON:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  USDA.  Forest  Service 
will  prepare  an  environmental  impact 
statement  (EIS)  to  document  the 
analysis  and  disclose  the  environmental 
impacts  of  the  proposed  action  to 
expand  the  Mt.  Ashland  Ski  Area 
(MASA).  The  project  area  is  located 
approximately  7  miles  south  of 
Ashland,  Oregon,  within  the  Siskiyou 
Mountains  in  Southern  Oregon.  The 
proposed  expansion  would  include 
construction  of  a  new  chairlift  and 
associated  ski  runs;  a  surface  lift 
providing  novice  skiers  access  to 
proposed  nms;  additional  parking  areas; 
maintenance  access  roads;  and 
necessary  supporting  infrastructure — 
sewer,  water,  and  power  lines.  All 
proposed  expansion  projects  are  within 
the  existing  Special  Use  Permit  area 
boundary.  Proposed  action  would  be 
implemented  by  MAA  after  Forest 
Service  authorization  is  granted.  Full 
implementation  is  expected  to  take  2-3 
years.  The  agency  will  give  notice  of  the 
full  environmental  analysis  and 
decision  making  process  on  the 
proposed  expansion  so  interested  and 
affected  members  of  the  public  may 
participate  and  contribute  in  the  final 
decision. 

DATES:  Additional  comments 
concerning  the  scope  of  this  analysis 
should  be  received  by  October  29, 1999. 
ADDRESSES:  Submit  additional  written 
comments  to  Linda  Duffy,  District 
Ranger,  Ashland  Ranger  District,  Rogue 
River  National  Forest.  645  Washington 
Street,  Ashland,  Oregon,  97520. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Duffy  or  Steve  Johnson,  Ashland 
Ranger  District,  Rogue  River  National 
Forest,  645  Washington  Street,  Ashland, 
Oregon,  97520,  Telephone  (541)  482- 
3333;  FAX  (541)  858-2402;  email 
address  is  sjohnson/ 
r6pnw^rogueriver@fs.fed.U8. 
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SUPPLEMENTARY  INFORMATION:  This  site 
specific  EIS  will  focus  on  a  project 
proposal  for  expansion  within  the 
existing  Master  Plan.  The  environmental 
analysis  will  consider  and  include  new 
information  or  changed  circumstances 
since  the  programmatic  decision  on  the 
"Master  Plan"  was  made  in  1991, 
including  an  action  partially  contained 
within  an  area  previously  inventoried  as 
roadless.  A  Forest  Plain  Amendment  will 
be  needed  to  adjust  the  management 
allocation  boundary  from  the  1990 
Rogue  River  National  Forest  Land  and 
Resource  Management  Plan. 

The  MAA  expansion  proposed  action 
includes:  construction  of  a  new  top 
drive,  quad  chairlift  and  associated  ski 
runs  within  the  western  portion  of  the 
Special  Use  Permit  area;  approximately 
8  acres  of  siu-face  lift  corridors  and 
staging  areas,  providing  novice  skiers 
access  to  the  proposed  runs;  a  new  skier 
services  building;  2  additional  work 
road  segments;  additional  power,  water 
lines  and  storage  tanks,  sewer  lines;  and 
increase  parking  lot  by  200  spaces.  The 
legal  location  description  for  all  actions 
is  T.  40  S.,  R.  1  E.,  in  sections  15, 16, 
17,  20,  21,  and  22,  W.M.,  Jackson 
Coimty,  Oregon. 

Currently  the  variety  of  ski  runs 
offered  at  MASA  does  not  reflect  the 
predominate  demand  of  skiers  and 
snowboarders,  and  projected  future 
trends.  Intermediate  and  low 
intermediate  skiing  terrain  is  currently 
inadequate,  particularly  to  skiing  groups 
and  families  with  varying  ski  abilities 
and  skills.  The  primary  purpose  and 
need  associated  with  this  proposed 
expansion  is  to  make  available 
additional  novice  and  intermediate 
skiing  terrain.  MASA's  capacity  to  host 
special  programs  and  competitions  is 
currently  limited  by  available  terrain 
and  the  concurrent  need  to 
accommodate  the  general  skiing  public. 
In  addition,  the  current  skier  service 
facilities  are  not  in  line  with  the  number 
of  users  and  in  some  cases  are 
inadequate,  for  example,  sanitation, 
food  service,  and  vehicle  parking. 

Preliminary  issues  include:  water 
quality  within  a  domestic  supply 
watershed;  protection  of  wetland 
habitats  and  rare  plant  and  animal 
species;  aesthetics  and  social 
considerations;  and  the  economic 
feasibility  associated  with  the  operation 
and  expansion  of  a  commercial  ski  area. 
Alternatives  being  considered  include 
opportimities  to  avoid  or  reduce 
impacts  to  wetiand  areas  and  alternative 
locations  for  ski  runs,  parking  and  other 
proposed  ski  area  facilities.         * 

Comments  received  on  the  draft  EIS 
"^■will  be  considered  in  the  preparation  of 
the  final  EIS.  The  draft  EIS  is  now 


expected  to  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  to  be  available  for  public  review  in 
November  1999.  The  comment  period 
on  the  draft  EIS  will  be  45  days  from  the 
date  EPA  publishes  the  Notice  of 
Availability  in  the  Federal  Register.  At 
the  end  of  the  comment  period  on  the 
draft  EIS,  comments  will  be  analyzed 
and  considered  by  the  Forest  Service  in 
preparing  the  final  EIS.  The  final  EIS  is 
scheduled  to  be  completed  by  March 
2000. 

Comments  received  in  response  to 
this  notice,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  Parts  215  or  217.  Additionally, 
pursuant  to  7  CFR  1.27(d),  any  person 
may  request  the  agency  to  withhold  a 
submission  frtim  die  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  should  be  aware  that, 
under  the  FOIA,  confidentiality  may  be 
granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address  within  a  specified 
number  of  days. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  of 
several  court  ndings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviewers  of  draft 
EISs  must  structure  their  participation 
in  the  environmental  review  of  the 
proposal  so  that  it  is  meaningful  and 
alerts  an  agency  to  the  reviewer's 
position  and  contentions.  Vermont 
Yankee  Nuclear  Power  Corp.  v.  NRDC, 
435  U.S.  519,  533  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage,  but  that  are 
not  raised  imtil  completion  of  the  final 
EIS,  may  be  waived  or  dismissed  by  the 
courts.  CityAngoon  v.  Hodel,  803  F.2d 
1016, 1022  (9th  Cir,  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so 
substantive  comments  and  objections 


are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
conmients  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
draft  EIS  or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the 
statement.  (Reviewers  may  wish  to  refer 
to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40.- 
CFR  1503.3  in  addressing  these  points). 

The  Forest  Service  is  the  Leaa  Agency 
for  this  EIS.  The  Forest  Supervisor  is  the 
Responsible  Official.  The  Responsible 
Official  will  consider  the  comments, 
responses  to  the  comments, 
environmental  consequences  discussed 
in  the  final  EIS,  and  applicable  laws, 
regulations,  and  policies.  The 
Responsible  Official  will  document  the 
Mt.  Ashland  Ski  Area  Expansion 
decision  and  the  rationale  for  the 
decision  in  a  ROD.  The  Forest  Service 
decision  will  be  subject  to  Forest 
Service  Appeal  Regulations  (36  CFR 
Part  215). 

Dated:  September  30. 1999. 
Robert  W.  Shull, 

Acting  Forest  Supervisor. 

[FR  Doc.  99-26481  Filed  10-8-99;  8:45  am] 

nUMG  CODE  3410-11-41 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

CaHfomia  Coast  Provincial  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  California  Coast 
Provincial  Advisory  Committee  (PAC) 
will  meet  on  October  27  and  28,  1999. 
at  the  Brook  Trails  Fire  Department 
Meeting  Room  in  Willits,  California. 
The  meeting  will  be  held  from  9:00  to 
5:00  p.m.  on  October  27,  and  from  8:30 
a.m.  to  noon  on  Octobrr  28.  The  Brook 
Trails  Fire  Department  is  located  at 
24860  Birch  St  in  Willits.  Agoida  items 
to  be  covered  include:  (1)  Update  on 
Survey  and  Manage  requirements  of  the 
Northwest  Forest  Plan  (to  include  status 
of  the  lawsuit,  preliminary  injunctions 
and  the  Supplemental  Environmental 
Impact  Analysis);  (2)  Regional 
Ecosystem  Office  (REOj  Update  (to 
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include  Interagency  Advisory 
Ckjmmittee/PAC  Summit);  (3)  Work  on 
the  Ground  Subcommittee  Report  (to 
include  scheduling  of  CY  2000  field 
Trips,  and  follow  up  to  previous 
presentations  on  forest  health,  land 
allocations,  and  the  15%  Retention 
Standards  and  Guidelines);  (4)  Schedule 
CY  2000  PAG  meetings  (to  include 
discussion  on  the  proposal  to  work 
jointly  with  the  Northwest  Sacramento 
PAC  on  the  Fork  Fire  area  rehabilitation 
as  a  focus  of  activities);  (5)  Presentation 
by  GalTrans  concerning  herbicide  use  to 
manage  vegetation  on  State  roadways 
within  the  California  Coast  Province;  (6) 
Aquatic  Conservation  Subcommittee 
Report  (to  include  recommended  letter 
on  Lake  Pillsbury  block  water,  follow  up 
on  the  previous  meeting's  fisheries 
panel,  and  recommendation  to  provide 
federal  staff  persons  to  advice  the  State 
on  its  watershed  analyses);  and  (7)  Open 
public  comment.  All  California  Coast 
Provincial  Advisory  Committee 
meetings  are  open  to  the  public. 
Interested  citizens  are  encouraged  to 
attend. 

FOR  FURTHER  MFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Daniel  Chisholm,  USDA,  Forest 
Supervisor,  Mendocino  National  Forest, 
825  N.  Humboldt  Avenue,  Willows,  CA 
95988,  (530)  934-3316  or  Phebe  Brown, 
Province  Coordinator,  USDA, 
Mendocino  National  Forest,  825  N. 
Humboldt  Avenue,  Willows,  CA  95988, 
(530) 934-3316. 

Dated:  October  4, 1999. 
Daniel  K.  Chisholm, 
Forest  Supervisor 

[FR  Doc.  99-26416  Filed  10-8-99;  8:45  am] 
■UMQ  CODE  M10-11-M 


OEPARTMEHT  OF  AGRICULTURE 

Natural  RMOurcM  Consarvatlon 
Ssrvte* 

agency:  Natural  Resources 
Conservation  Service  (NRCS),  U.S. 
Department  of  Agriculture. 
ACTION:  Notice  of  proposed  changes  to 
the  Field  Office  Technical  Guide 
(Hawaii)  conservation  practice 
standards. 

summary:  It  is  the  intention  of  NRCS 
Hawaii  to  issue  a  series  of  revised 
practice  standards  for  use  in  the  State  of 
Hawaii.  These  practice  standards  are 
revised  from  the  ciurent  National 
Handbook  of  Conservation  Practices. 
These  revised  standards  include 
Conservation  Cover  (Code  327),  Forest 
Site  Preparation  (Code  490),  Wildlife 
Wetland  Habitat  Management  (Code 
644),  Wildlife  Upland  Habitat 


Management  (Code  645),  Grazing  Land 
Mechanical  Treatment  (Code  548), 
Nutrient  Management  (Code  590),  Waste 
Utilization  (Code  633),  Mulching  (Code 
484),  Fence  (Code  382),  Fence,  Non- 
electric (Code  382 A),  Fence,  Electric 
(Code  382B).  These  practice  standards 
will  be  incorporated  into  Section  IV  of 
the  Field  Office  Technical  Guide 
(FOTG).  Some  of  these  practices  may  be 
used  in  conservation  systems  that  treat 
highly  erodible  land. 

EFFECTIVE  DATES:  Comments  must  be 
received  on  or  before  December  13, 
1999.  This  series  of  new  or  revised 
conservation  practice  standards  will  be 
adopted  after  the  close  of  the  60-day 
period. 

FOR  FURTHER  INFORMATION  CONTACT: 

Inquire,  or  send  comments  in  writing  to 
Kenneth  Kaneshiro,  State 
Conservationist,  Natural  Resources 
Conservation  Service  (NRCS),  P.O.  Box 
50004,  Honolulu,  Hawaii  96850. 

Comments  can  be  also  e-mailed  to 
comments@hi.nrcs.usda.gov. 

Copies  of  these  standards  are 
available  bom  NRCS,  Prince  Kuhio 
Federal  Building,  300  Ala  Moana 
Boulevard,  room  4-118,  Honolulu, 
Hawaii,  or  by  writing  to  NRCS,  P.O.  Box 
50004,  Honolulu,  Hawaii,  96850.  Copies 
are  also  available  electronically  on  the 
NRCS  website  at  http:// 
www.hi.nrcs.gov/fotg/html.  Practice 
code  numbers  are  used  as  file  names  on 
the  website.  These  standards  are 
available  as  MS  Word  6.0  files. 

SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law  to  NRCS  State 
technical  guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  60  days  the 
NRCS  will  receive  comments  relative  to 
the  proposed  changes.  Following  that 
period  a  determination  will  be  made  by 
the  NRCS  regarding  disposition  of  those 
comments  and  a  final  determination  of 
change  will  be  made. 
Kenneth  M .  Kaneshiro, 

State  Conservationist,  Natural  Resources 
Conservation  Sendee,  Honolulu,  Hawaii. 
[FR  Doc.  99-26470  Filed  10-8-99;  8:45  am] 
BUMQ  CODE  3410-16-P 


DEPARTMENT  OF  COMMERCE 

Census  Bureau 

Census  2000  Content  Retnterview 
Survey 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  federal  agencies  to  take 
this  opportimity  to  comment  on 
proposed  or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  December  13, 
1999. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5027, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
LEngelme@doc.gov) . 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instnmient(s)  and  instructions  should 
be  directed  to  Joy  Sharp,  Census  Bureau, 
Room  3484/3,  Washington,  DC  20233; 
(301) 457-3869. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

As  part  of  its  plan  to  evaluate  the 
quality  of  data  collected  in  the  Census 
2000,  the  Census  Bureau  plans  to 
conduct  the  Census  2000  Content 
Reinterview  Survey  (CRS).  The 
evaluation  of  the  quality  of  data 
collected  in  the  Census  2000  is 
important  for  both  data  users  and 
census  planners.  Data  users  must  have 
knowledge  of  the  accuracy  and 
reliability  of  the  data  in  order  to  make 
informed  decisions  about  how  errors  in 
the  data  may  affect  the  conclusions  they 
draw  from  analyzing  the  data.  Census 
planners  require  similar  information  to 
develop  and  test  methods  to  improve 
the  overall  quality  of  the  data  produced 
in  futiu«  censuses. 

The  methods  used  to  collect  and 
process  census  data  are  complex  and 
subject  to  error.  One  particular  type  of 
error,  response  error,  arises  from  the 
erroneous  or  imreliable  reporting  of 
characteristics.  Response  error  in  the 
decennial  census  has  traditionally  been 
measured  through  content  reinterview 
surveys.  The  Census  Bureau  first  began 
conducting  a  census  CRS  after  the  1950 
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census  and  continued  to  conduct  one 
for  each  of  the  following  censuses. 

The  purpose  of  the  CRS  is  twofold. 
First,  it  will  be  used  to  estimate 
response  variance  for  most  items  on  the 
census  long  form.  To  meastu^  response 
variance,  the  reinterview  will  re-ask  the 
same  set  of  questions  applying,  to  the 
extent  possible,  similar  survey 
procedures  and  replicating  a  similar  set 
of  conditions.  Secondly,  the  reinterview 
will  be  used  to  make  historical 
comparisons  to  previous  studies  of 
census  content  error. 

The  CRS  will  attempt  to  evaluate 
errors  introduced  in  the  actual 
collection  and  capture  of  the  data. 
Contributors  to  response  variance 
include,  but  are  not  limited  to,  the 
following:  questionnaire  design, 
interview  administration  mode, 
question  wording,  inadequate 
instruction,  interviewer  effects,  and 
deliberate  falsification  by  the 
respondent  or  interviewer.  In  addition, 
sources  of  procedural  error  (e.g., 
scanning  and  data  capture  errors)  will 
also  be  reflected  in  the  response 
variance. 

n.  Method  of  Collectifm 

Approximately  25,000  housing  units 
that  are  designated  to  receive  the  census 
long  form  will  be  selected  for 
reinterview  purposes.  Approximately 
one  month  following  census 
enumeration,  Census  Biueau  field 
representatives  (FRs)  will  recontact 
selected  households  and  reinterview 
them  by  asking  the  identical  items  as 
posed  by  the  decennial  long  form.  Only 
minor  modifications  will  be  made  to  the 
census  long  form  to  account  for  needed 
reinterview  instructions,  reference 
period  changes,  etc.  The  reinterview 
questionnaire  will  also  collect  data  on 
only  one  randomly  selected  person  in 
the  household  to  reduce  the  burden 
placed  on  the  household. 

The  mode  of  administration  for  the 
reinterview  survey  will  be  telephone 
and  personal  visit  and  interviews  will 
be  conducted  by  each  of  the  twelve 
census  regional  offices.  FRs  will  first 
attempt  to  reach  households  by 
telephone;  however,  if  a  telephone 
number  is  not  available  or  there  are 
other  difficulties  in  reaching  the 
household  by  telephone,  FRs  will  make 
a  personal  visit  to  the  sampled 
household  to  collect  the  requested 
information.  The  FR  will  administer  the 
interview  using  a  paper  questionnaire, 
similar  to  the  census  long  form.  To  the 
extent  possible,  all  other  interviewing 
procedures  applied  during  the 
reinterview  will  repUcate  those  used 
during  census  enimieration. 


Following  the  conclusion  of  data 
collection,  reinterview  data  will  then  be 
matched  to  a  census  data  file.  Data  fit)m 
these  two  sources  will  then  be  analyzed 
to  evaluate  how  responses  provided 
during  census  eniuneration  compare  to 
those  collected  in  the  reinterview 
process. 

An  interviewer  quality  control 
program  will  check  households 
classified  as  ineligible  for  the  CRS  to 
detect  and  deter  falsification.  Units  with 
unacceptable  within-household  match 
rates  will  be  revisited  to  determine 
whether  the  interviewer  conducted  the 
CRS  interview. 

m.  Data 

OMB  Number:  Not  Available. 

Form  Number:  Not  Available  (The 
questionnaire  is  nearly  identical  to  the 
Census  2000  long  form  but  will  have  a 
unique  form  number). 

Type  of  Review:  Regular  submission. 

Affected  Public:  Households. 

Estimated  Number  of  Respondents: 
25,000. 

Estimated  Time  Per  Response:  20 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  8,333  hours. 

Estimated  Total  Annual  Cost:  There  is 
no  cost  to  the  respondent  other  than  the 
time  to  complete  the  information 
request. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13  United  States 
Code,  Sections  141  and  193. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have  a 
practical  utility;  (b)  the  acciuacy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  October  6, 1999. 
Linda  Engeimeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
[FR  Doc.  99-26498  Filed  10-8-99;  8:45  ami 

BILUNG  CODE  3610-07-P 


DEPARTMENT  OF  COMMERCE 

Census  Bureau 

Quarterly  Survay  of  the  Rnances  of 
Public-Empioyae  Retirement  Systwns 

ACTION:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 

Commerce,  as  part  of  its  continuing 

.effort  to  reduce  paperwork  and 

respondent  burden,  invites  the  general 

public  and  other  Federal  agencies  to 

take  this  opportunity  to  comment  on 

proposed  and/or  continuing  information 

collections,  as  required  by  the 

Paperwork  Reduction  Act  of  1995, 

Public  Law  104-13  (44  U.S.C. 

3506(c)(2)(A)). 

DATES:  Written  comments  must  be 

submitted  on  or  before  December  13, 

1999. 

ADDRESSES:  Direct  all  written  comments 

to  Linda  Engeimeier,  Departmental 

Forms  Clearance  Officer,  Department  of 

Commerce,  Room  5027, 14th  and 

Constitution  Avenue,  NW,  Washington, 

DC  20230  (or  via  the  Litemet  at 

LEngelme@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 

copies  of  the  information  collection 

instrument(s)  and  instructions  should 

be  directed  to  Russell  Price,  Acting 

Chief,  Finance  Branch,  Governments 

Division,  U.S.  Bureau  of  the  Census, 

Washington,  DC  20233-6800  (301-457- 

1488). 

SUPPLEMENTARY  INFORMATION: 

L  Abstract 

This  quarterly  survey  was  initiated  by 
the  Census  Bureau  in  1968  at  the 
request  of  both  the  Council  of  Economic 
Advisors  and  the  Federal  Reserve  Board. 
It  gathers  data  on  the  assets  of  the  102 
largest  state  and  local  govenunent 
public-employee  retirement  systems. 
These  systems  hold  over  $1.5  trillion  in 
assets,  which  represent  approximately 
80  percent  of  all  state  and  local 
government  public  employee  retirement 
system  assets. 

These  important  data  are  used  by  the 
Federal  Reserve  Board  to  track  the 
public  sector  portion  of  the  flow  of 
funds  accounts.  The  Bureau  of 
Economic  Analysis  uses  the  data  on 
corporate  stock  holdings  to  estimate 
dividends  received  by  State  and  local 
government  public  employee  retirement 
systems.  These  estimates,  in  ttuu,  are 
used  as  a  component  in  developing  the 
national  income  and  product  accoimts. 

In  our  planned  submission  for  review 
of  this  collection,  we  will  request  an 
extension  of  the  expiration  date  and  will 
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make  minor  formatting  changes  to  the 
data  collection  instrument. 

n.  Method  of  Coilection 

This  is  a  mail  canvass  survey. 
Responses  are  screened  manually  and 
then  entered  on  a  microcomputer.  No 
statistical  methods  are  used  to  calculate 
the  data.  In  those  rare  instances  when 
w»  are  not  able  to  obtain  a  response, 
estimates  are  made  for  nonrespondents 
by  using: 

A.  Historical  data  for  the  same  system. 

B.  Latest  available  annual  data. 

C.  Estimates  received  by  telephone 
calls  to  respondents. 

m.  Data 

OMB  Number:  0607-0143, 

Form  Number:  F-10. 

Type  of  Review:  Regular. 

Affected  Public:  State  and  local 
governments. 

Estimated  Number  of  Respondents: 
102. 

Estimated  Time  Per  Response:  1  hour. 

Estimated  Total  Annual  Burden 
Hours:  408  hotirs. 

Estimated  Total  Annual  Cost:  The 
estimated  cost  to  the  respondents  is 
$7,156. 

Respondent's  Obligation:  Voluntary. 

Lego/ i4ut/iQri«y:  Title  13  U.S.C.. 
Section  182. 

IV.  Request  for  CommeiitB 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  October  6, 1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
(FR  Doc.  99-26499  Filed  10-8-99;  8:45  ami 
mUMQ  CODE  3S10-47-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  1055] 

Grant  of  Authortty  for  Subzone  Status: 
E.I.  Dupont  de  Nemours  and  Company, 
Inc.  (Crop  Protection  Products);  Ei 
Paso,  IL 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18, 1934,  as 
amended  (19  U.S.C.  81a-81u).  the  Foreign- 
Trade  Zones  Board  (the  Board]  adopts  the 
following  Order: 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for  "  *   *  *  the  establishment 
*  *  *  of  foreign-trade  zones  in  ports  of 
entry  of  the  United  States,  to  expedite 
and  encourage  foreign  commerce,  and 
for  other  purposes,"  and  authorizes  the 
Foreign-Trade  Zones  Board  to  grant  to 
qualified  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  when  the  activity  results  in  a 
significant  public  benefit  and  is  in  the 
public  interest; 

Whereas,  the  Economic  Development 
Council  for  the  Peoria  Area,  grantee  of 
Foreign-Trade  Zone  114,  has  made 
application  to  the  Board  for  authority  to 
establish  special-purpose  subzone  status 
at  the  crop  protection  products 
manufacturing  facility  of  E.I.  DuPont  de 
Nemours  and  Company,  Inc.,  located  in 
El  Paso,  Illinois  (FTZ  Docket  20-99, 
filed  5/7/99); 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register  (64  FR  26933.  5/18/99);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  would 
be  in  the  public  interest; 

Now,  therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
crop  protection  products  manufacturing 
facility  of  E.I.  DuPont  de  Nemours  and 
Company,  Inc.,  located  in  El  Paso, 
Illinois,  (Subzone  114D),  at  the  location 
described  in  the  application,  subject  to 
the  FTZ  Act  and  the  Board's  regulations, 
including  §400.28. 


Signed  at  Washington,  E)C.  this  23rd  day  of 
September  1999. 
Robert  S.  LaRussa, 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 
Dennis  Puccinelli, 
Acting  Executive  Secretary. 
[FR  Doc.  99-26582  Filed  10-8-99;  8:45  am] 
4ILLMG  CODE  3510-O8-4> 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Order  No.1060] 

Grant  of  Authority  for  Subzone  Status: 
Northrup  Grumman  Corporation— 
Electronic  Sensors  and  Systems 
Division  (Eiectronic  Sensoring, 
Processing,  and  Communications 
Tecfinologies;  Baltimore,  MD,  Area 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18,-1934.  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for  "  *  *  *  the  establishment 
*  *  *  of  foreign-trade  zones  in  ports  of 
entry  of  the  United  States,  to  expedite 
and  encoiu^ge  foreign  commerce,  and 
for  other  purposes,"  and  authorizes  the 
Foreign-Trade  Zones  Board  to  grant  to 
qualified  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 

Whereas,  the  Board's  regulations  (IS 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  when  the  activity  results  in  a 
significant  public  benefit  and  is  in  the 
public  interest; 

Whereas,  the  Maryland  Department  of 
Transportation,  grantee  of  Foreign-Trade 
Zone  73,  has  made  application  to  the 
Board  for  authority  to  establish  special- 
purpose  subzone  status  at  the 
manufacturing  facilities  (electronic 
sensoring,  processing,  and 
communications  technologies)  of 
Northrop  Grumman  Corporation — 
Electronic  Sensors  and  Systems 
Division,  located  near  Baltimore, 
Maryland  (FTZ  Docket  54-98,  filed  12/ 
1/98); 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register  (63  FR  67853, 12/9/98);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
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that  approval  of  the  application  would 
be  in  the  public  interest; 

Now,  therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
electronic  sensoring,  processing,  and 
communications  technologies 
manufacturing  facilities  of  Northrop 
Grumman  Corporation — Electronic 
Sensors  and  Systems  Division,  located 
near  Baltimore,  Maryland  (Subzone 
73B),  at  the  locations  described  in  the 
application,  subject  to  the  FTZ  Act  and 
the  Board's  regulations,  including 
§400.28. 

Signed  at  Washington,  DC,  this  23rd  day  of 
September  1999. 

Robert  S.  LaRussa, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 
Dennis  Puccinelli, 
Acting  Executive  Secretary. 
(FR  Doc.  99-26584  Filed  10-8-99;  8:45  am) 
BILUNG  CODE  3S10-O8-U 


DEPARTMENT  OF  COIIMMERCE 

Foraign-Trade  Zones  Board 

[Onter  No.  1056] 

Grant  of  Authority  for  SulNEone  Status: 
EJ.  Dupont  de  Nemours  and  Company, 
Inc.  (Crop  ProtectfcMi  Products); 
PR 


Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  Jime  18, 1934,  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board]  adopts  the 
following  Order: 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for  "  *  *   *  the  establishment 
*  *  *  of  foreign-trade  zones  in  ports  of 
entry  of  the  United  States,  to  expedite 
and  encoiu-age  foreign  commerce,  and 
for  other  piuposes,"  and  authorizes  the 
Foreign-Trade  Zones  Board  to  grant  to 
qualified  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
caimot  serve  the  specific  use  involved, 
and  when  the  activity  results  in  a 
significant  public  b«iefit  and  is  in  the 
public  interest;  . 

Whereas,  the  Puerto  Rico  Industrial 
Development  Company,  grantee  of 
Foreign-Trade  Zone  7,  has  made 
application  to  the  Board  for  authority  to 
establish  special-purpose  subzone  status 
at  the  crop  protection  products 
manufacturing  facility  of  E.I.  DuPont  de 
Nemours  and  Company,  Inc.  (DuPont 


Agricultittal  Caribe  Industries,  Ltd.), 
located  in  Manati,  Puerto  Rico  (FTZ 
Docket  21-99,  filed  5/7/99); 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register  (64  FR  26934,  5/18/99);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and . 
that  approval  of  the  application  would 
be  in  the  public  interest; 

Now,  therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
crop  protection  products  manufacturing 
facility  of  E.I.  DuPont  de  Nemoiu^  and 
Company,  Inc.,  located  in  Manati, 
Puerto  Rico,  (Subzone  7E),  at  the 
location  described  in  the  application, 
subject  to  the  FTZ  Act  and  the  Board's 
regulations,  including  §400.28. 

Signed  at  Washington,  E)C.  this  23rd  day  of 
September  1999. 

Robert  S.  LaRussa, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Dennis  Puccinelli, 

Acting  Executive  Secretary. 

[FR  Doc.  99-26583  Filed  10-8-99;  8:45  am] 

8H.UNG  COOE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

Extension  of  Time  Limit  for  Rnal 
Results  of  Rve-Year  Reviews 

agency:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time  limit 

for  final  results  of  five-year  ("sunset") 

reviews. 

SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  extending  the 
time  limit  for  the  final  results  of  16 
expedited  simset  reviews  initiated  on 
Jime  1,  1999  (64  FR  29261)  covering 
various  antidumping  and  countervailing 
duty  orders.  Based  on  adequate 
responses  from  domestic  interested 
parties  and  inadequate  responses  from 
respondent  interested  parties,  the 
Department  is  conducting  expedited 
simset  reviews  to  determine  whether 
revocation  of  the  antidumping  and 
countervailing  duty  orders  would  be 
likely  to  lead  to  continuation  or 
rec\irrence  of  dumping  or  a 
countervailable  subsidy.  As  a  result  of 
these  extensions,  the  Department 
intends  to  issue  its  final  results  not  later 
than  December  28, 1999. 


EFFECTIVE  DATE:  October  12, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Eun 
W.  Cho.  Kathryn  B.  McCormick  or 
Melissa  G.  Skinner,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-1698,  or  (202) 
482-1560  respectively. 

Extension  of  Final  Results 

In  accordance  with  section 
751(c)(5)(C)(v)  of  the  Tariff  Act  of  1930, 
as  amended  ("the  Act"),  the  Department 
may  treat  a  simset  review  as 
extraordinarily  complicated  if  it  is  a 
review  of  a  transition  order  (i.e.,  an 
order  in  effect  on  January  1.  1995).  The 
Department  has  determined  that  the 
sunset  reviews  of  the  following 
antidumping  and  countervailing  duty 
orders  are  extraordinarily  complicated: 

A-428-802    Industrial  Belts  Except 
Synchronous  &  V  Belts  from  Germany 

A-475-802     Synchronous  and  V-Belts 
bom  Italy 

A-588-807 

A-559-802 


Industrial  Belts  from  Japan 
V-Belts  from  Singapore 
Industrial  Nitrocellulose 


A-351-804 
from  Brazil 

A-42  7-009    Industrial  Nitrocellulose 
bom  France 

A-428-803    Industrial  Nitrocellulose 
bom  Germany 

A-588-812    Industrial  Nitrocellulose 
from  Japan 

A-58a-805    hidustrial  Nitrocellulose 
bom  Korea 

A-570-802     Industrial  Nitrocellulose 
from  the  People's  Repubhc  of  China 

A-412-803    Industrial  Nitrocellulose 
from  the  United  Kingdom 

A-479-801     Industrial  Nitrocellulose 
bom  Yugoslavia 

A-1 22-804    Steel  Rail  from  Canada 

C-122-805    Steel  Rail  from  Canada 

A-588-810    Mechanical  Transfer 
Presses  bom  Japan 

Therefore,  the  Department  is 
extending  the  time  limit  for  completion 
of  the  final  results  of  these  reviews  until 
not  later  than  December  28,  1999,  in 
accordance  with  section  751(c)(5)(B)  of 
the  Act. 

Dated:  September  29, 1999. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  99-26585  Filed  10-8-99;  8:45  am] 

BNJJNQ  COOE  3510-OS-P 
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DEPARTHENT  OF  COMMERCE 
Intamational  Trade  Adminiatration 

[A-357-007] 

CartKMi  Steal  Wire  Rod  From 
Argentina;  Antidumping  Duty 
Adminiatrative  Review;  Extenaion  of 
TlmaUmit 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time 
limit. 

summary:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  of  the  preliminary  results  of  the 
antidumping  duty  administrative  review 
of  Carbon  Steel  Wire  Rod  From 
Argentina.  This  review  covers  the 
period  November  1, 1997  through 
October  31, 1998. 

EFFECTIVE  DATE:  October  12, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Helen  Kramer  or  Linda  Ludwig,  Office 
of  AD/CVD  Enforcement,  Group  HI, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone  (202)  482-0405  or 
482-3833,  respectively. 

8UPPl£MENTARY  INFORMATION:  Owing  to 
the  complexity  of  model  match  issues  in 
this  case,  it  is  not  practicable  to 
complete  this  review  within  the  original 
time  limit.  See  Decision  Memorandum 
from  Joseph  A.  Spetrini,  Deputy 
Assistant  Secretary,  Enforcement  Group 
m,  to  Robert  S.  LaRussa,  Assistant 
Secretary  for  Import  Administration, 
dated  April  20, 1999.  Therefore,  the 
Department  is  extending  the  time  limit 
for  completion  of  the  preliminary 
results  until  November  30, 1999,  in 
accordance  with  Section  751(a)(3)(A)  of 
the  Trade  and  Tariff  Act  of  1930.  as 
amended  by  the  Uruguay  Round 
Agreements  Act  of  1994. 

Dated:  September  30. 1999. 
Richard  O.  Weible. 
Acting  Deputy  Assistant  Secretary, 
Enforcement  Group  III. 
[FR  Doc.  99-26587  Filed  10-8-99;  8:45  am] 
BHXINQ  CODE  3610-OS-^ 


DEPARTMENT  OF  COMMERCE 
International  Trade  Adminiatration 

[A-583-810] 

Chrome-Plated  Lug  Nuta  From  Taiwan; 
Preliminary  Reaulta  of  Antidumping 
Duty  Adminiatrative  Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 

SUMMARY:  In  response  to  a  request  by  the 
petitioner,  the  Department  of  Commerce 
("the  Department")  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  chrome- 
plated  lug  nuts  firom  Taiwan.  The 
review  covers  17  manufacturers/ 
exporters  of  the  subject  merchandise  to 
the  United  States  for  the  period  of 
review  ("POR")  September  1, 1997, 
through  August  31, 1998. 

For  all  companies  named  in  this 
review,  we  are  basing  our  preliminary 
resuhs  on  "facts  available"  ("FA").  If 
these  preliminary  results  are  adopted  in 
our  final  results  of  administrative 
review,  we  will  instruct  the  U.S. 
Customs  Service  ("Customs")  to  assess 
antidumping  duties  on  entries  during 
the  POR. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  comments  are 
requested  to  submit  with  each  comment 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  simamary  of  their  comment. 
EFFECTIVE  DATE:  October  12,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nova  Daly  or  Thomas  Futtner,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20230; 
telephone  (202)  482-0989  or  (202)  482- 
3814,  respectively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930,  as 
amended,  ("the  Act")  by  the  Uruguay 
Round  Agreements  Act  ("URAA").  In 
addition,  imless  otherwise  indicated,  all 
citations  to  the  Department's  regulations 
refer  to  the  regulations  codified  at  19 
CFR  Part  351  (1998). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  20, 1991,  the 
Department  published  the  antidumping 


duty  order  on  chrome-plated  lug  nuts 
from  Taiwan  (56  FR  47736).  On 
September  30, 1998,  the  petitioner. 
Consolidated  International  Automotive, 
Inc.  ("Consolidated"),  requested  that  we 
conduct  an  administrative  review  for 
the  period  September  1, 1997,  through 
August  31, 1998.  We  published  a  notice 
of  "Initiation  of  Antidimiping  and 
Countervailing  Duty  Administrative 
Review"  on  October  29, 1997  (62  FR 
58705),  and  sent  questionnaires  to  the 
following  firms:  Anmax  Industrial  Co., 
Ltd.  ("Anmax"),  Buxton  International 
Corporation  ("Buxton"),  Chu  Fong 
Metallic  Electric  Co.  ("Chu  Fong"), 
Everspring  Plastic  Corp.  ("Everspring"), 
Gingen  Metal  Corp.  ("Gingen"), 
Gourmet  Equipment  (Taiwan) 
Corporation  ("Gourmet"),  Hwen  Hsin 
Enterprises  Co.,  Ltd.  ("Hwen"),  Kwan 
How  Enterprises  Co.,  Ltd.  ("Kwan 
How"),  Kwan  Ta  Enterprises  Co.  Ltd 
("Kwan  Ta"),  Kuang  Hong  Industries, 
Ltd.  ("Kuang"),  Multigrand  Industries 
Inc.  ("Multigrand"),  San  Chien  Electric 
Industrial  Works,  Ltd.  ("San  Chien"), 
San  Shing  Hardware  Works  Co.,  Ltd. 
("San  Shing"),  Transcend  International 
Co.  ("Transcend"),  Trade  Union 
International  Inc./Top  Line  ("Trade 
Union"),  Uniauto,  Inc.  ("Uniauto")  and 
Wing  Tang  Electrical  Manufacturing 
Company,  Inc  ("Wing").  Gourmet  and 
Trade  Union  responded  to  the 
questioimaire. 

(^estionnaires  that  were  sent  to 
Transcend,  Kwan  How,  Kwan  Ta, 
Kuang,  Everspring,  and  Gingen  were 
returned  as  undeliverable.  We  are 
classifying  these  companies  as 
"unlocated  companies",  and,  in 
accordance  with  our  practice  with 
respect  to  companies  to  which  we 
cannot  send  a  questionnaire,  are 
{issigning  them  the  "all  others"  rate 
established  in  the  less-than-fair-value 
("LTFV")  investigation,  which  was  6.93 
percent.  See  Steel  Wire  Rope  From  the 
Republic  of  Korea;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  60  FR  63503  (December  11, 
1995);  see  also  Sweaters  Wholly  or  in 
Chief  Weight  of  Man-Made  Fiber  From 
Hong  Kong:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  59  FR  13926  (March  24, 1994). 

Scope  of  the  ReView 

The  merchandise  covered  by  this 
review  is  one-piece  and  two-piece 
chrome-plated  lug  nuts,  finished  or 
unfinished,  which  are  more  than  ^  Vie 
inches  (17.45  millimeters)  in  height  and 
which  have  a  hexagonal  (hex)  size  of  at 
least  ^4  inches  (19.05  millimeters),  but 
not  over  one  inch  (25.4  millimeters), 
plus  or  minus  Vie  of  an  inch  (1.59  mm). 
The  term  "unfinished"  refers  to 
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unplated  and/or  unassembled  chrome- 
plated  lug  nuts.  The  subject 
merchandise  is  used  for  securing  wheels 
to  cars,  vans,  trucks,  utility  vehicles, 
and  trailers.  Zinc-plated  lug  nuts, 
finished  or  unfinished,  and  stainless- 
steel  capped  lug  nuts  are  not  within  the 
scope  of  this  review.  Chrome-plated 
lock  nuts  are  also  not  within  the  scope 
of  this  review. 

Ehuing  the  period  of  review,  chrome- 
plated  lug  nuts  were  provided  for  under 
subheading  7318.16.00.00  of  the 
Harmonized  Tariff  Schedule  (HTS). 
Although  the  HTS  subheading  is 
provided  for  convenience  and  Customs 
purposes,  our  written  description  of  the 
scope  of  this  review  is  dispositive. 

Facts  Available 

In  accordance  with  section  776(a)  of 
the  Act,  we  preliminarily  determine  that 
the  use  of  fects  available  is  appropriate 
as  the  basis  for  dimiping  margins  for 
Anmax,  Buxton,  Chu  Fong,  Multigrand, 
Uniauto,  Hwen,  San  Chien,  San  Shing, 
Wing,  Trade  Union,  and  Gourmet. 
Section  776(a)(2)  of  the  Act  provides 
that,  if  an  interested  party  (A)  withholds 
information  that  has  been  requested  by 
the  Department,  (B)  fails  to  provide  such 
information  in  a  timely  manner  or  in  the 
form  or  maimer  requested,  subject  to 
subsections  782(c)(1)  and  782(e)  of  the 
Act,  (C)  significantly  impedes  a 
determination  under  the  antidiunping 
statute,  or  (D)  provides  such  information 
but  the  information  cannot  be  verified 
as  provided  in  section  782(i)  of  the  Act, 
then  the  Department  shall,  subject  to 
section  782(d)  of  the  Act,  use  facts 
otherwise  available  in  reaching  the 
applicable  determination. 

Because  the  following  firms  did  not 
respond  to  the  Department's 
antidumping  questionnaire,  and 
therefore,  have  withheld  information 
that  has  been  requested  by  the 
Department,  we  preliminarily  determine 
that  in  accordance  with  section 
776(a)(2)(A)  of  the  Act,  the  use  of  facts 
available  is  appropriate  for  Anmax, 
Buxton,  Chu  Fong,  Multigrand,  Uniauto, 
Hwen,  San  Chien,  San  Shing,  and  Wing. 

In  addition,  although  Trade  Union 
provided  some  information  in  response 
to  the  Department's  questionnaire,  its 
submission  was  untimely  filed  with  the 
Department.  Thus,  we  preliminarily 
determine  that  the  use  of  facts  available, 
in  accordance  vdth  section  776(a)(2)(B) 
of  the  Act,  is  also  warranted  with 
respect  to  this  company. 

'The  Department  also  sent  a 
questionnaire  and  supplemental 
questionnaires  to  Gourmet,  which 
provided  timely  responses.  However,  as 
was  determined  in  the  previous  segment 
of  the  proceeding,  see  Chrome-Plated 


Lug  Nuts  From  Taiwan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  64  FR  17314  (April  9, 1999), 
due  to  the  nature  of  Gourmet's 
accoimting  system,  the  Department 
would  not  be  able  to  reconcile  the  data 
Gourmet  submitted  in  its  responses  to 
the  Department's  questionnaires  with 
Gourmet's  financial  statements  or  bank 
accounts.  See  comments  in  memo  from 
Tom  Futtner  to  Holly  Kuga  regarding 
the  facts  available  decision  for  Gourmet, 
September  20,  1999  ("FA  memo"). 
Section  776(a)(2)(D)  allows  the 
Department  to  use  facts  otherwise 
available  in  reaching  the  applicable 
determination  if  a  respondent  provides 
information  but  the  requested 
information  can  not  be  verified. 

As  explained  in  more  detail  below, 
the  aforementioned  companies  have 
failed  to  cooperate  to  the  best  of  their 
ability  to  provide  the  information 
requested  by  the  Department.  As  a 
consequence,  we  have  used  an  adverse 
inference  in  selecting  the  facts  available 
to  determine  their  margins  in 
accordance  with  section  776(b)  of  the 
Act. 

Anmax,  Buxton,  Chu  Fong, 
Multigrand,  Uniauto,  Hwen,  San  Chien, 
San  Shing,  and  Wing  received  the 
Department's  questionnaire  and  did  not 
respond.  These  companies  have 
received  questionnaires  in  previous 
administrative  reviews  and  have 
continued  to  abstain  from  participation. 
See  Chrome-Plated  Lug  Nuts  From 
Taiwan;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  and  Termination  in  Part,  63  FR 
53875  (October  7, 1998).  Trade  Union 
also  has  been  a  party  to  the  antidiunping 
proceedings  for  lug  nuts  h'om  Taiwan  in 
past  administrative  reviews.  In  this 
review.  Trade  Union  received  the 
Department's  questionnaire  but 
submitted  its  response  over  one  month 
past  the  Department's  deadline.  Trade 
Union  never  requested  an  extension 
and,  hence,  the  Department  rejected  its 
submission  as  imtimely,  pursuant  to  19 
CFR  351.302(d).  Because  these 
companies  have  either  submitted  no 
response  or  an  untimely  response  to  the 
Department's  questionnaire,  the 
Department  finds  that  Anmax,  Buxton, 
Chu  Fong,  Multigrand,  Uniauto,  Hwen, 
San  Chien,  San  Shing,  Wing,  and  Trade 
Union  have  not  acted  to  the  best  of  their 
ability  and  should  be  subject  to  adverse 
inferences  for  facts  available  under 
section  776(b)  of  the  Act. 

Gourmet  submitted  timely  responses 
to  the  Department's  questionnaire  and 
supplemental  questionnaire.  However, 
in  Gourmet's  supplemental 
questionnaire.  Gourmet  indicated  that  it 
would  not  provide  the  Department  with 


audited  financial  statements.  Gourmet, 
as  it  had  done  in  the  previous  review 
period,  see  Gourmet's  March  10, 1999, 
supplemental  questionnaire  response, 
requested  that  the  Department  utilize  an 
alternative  method  of  verification  in 
order  to  substantiate  the  information 
submitted  in  Gourmet's  January  20, 
1999,  response  to  the  Department's 
questionnaire.  This  method  would  be 
based  on  a  reconciliation  of  the 
company's  sales  to  its  bank  statements. 
However,  as  was  determined  in  the 
previous  review  period,  we  do  not 
consider  this  a  reliable  method  on 
which  to  base  our  verification  of  the 
company's  submitted  sales  data.  See 
Chrome-Plated  Lug  Nuts  From  Taiwan; 
Final  Results  of  Antidumping  Duty 
Admirdstrative  Review,  64  FR  17314 
(April  9, 1999).  For  further  detail  on  this 
matter,  also  see  FA  memo.  Reliance  on 
the  accoimting  system  used  for  the 
preparation  of  the  financial  statements 
is  a  key  and  vital  part  of  the 
Department's  determination  that  a 
company's  sales  and  constructed  value 
data  are  credible.  Although  Gourmet  is 
aware  of  the  Department's  requirements 
for  verifiable  submissions,  it  has,  once 
again,  provided  information  which  the 
Department  can  not  verify.  Therefore. 
Gourmet  has  failed  to  cooperate  by  not 
acting  to  the  best  of  its  ability  to  comply 
with  a  request  for  information  from  the 
Department.  Because  its  submission  is 
not  reconcilable,  it  is  not  verifiable. 
Consequentiy,  we  have  determined,  in 
accordance  with  section  776(b),  that  the 
use  of  adverse  facts  available  also  is 
warranted  for  Gourmet.  Section  776(b) 
also  authorizes  the  Department  to  use  as 
adverse  facts  available,  information 
derived  from  secondary  information.  In 
this  case,  we  have  used  the  highest  rate 
from  the  proceeding,  which  is  10.67 
percent.  This  rate  was  calculated  in  the 
Amendment  to  the  Final  Determination 
of  Sales  at  Less  Than  Fair  Value  (56  FR 
47737  September  20, 1991),  covering  the 
period  May  1, 1990  through  October  31, 
1990. 

Because  information  from  prior 
segments  of  the  proceeding  constitutes 
secondary  information,  section  776(c) 
provides  that  the  Department  shall,  to 
the  extent  practicable,  corroborate 
secondary  information  from 
independent  sources  reasonably  at  its 
disposal.  The  Statement  of 
Administrative  Action  ("SAA") 
provides  that  corroborate  means  simply 
that  the  Department  will  satisfy  itself 
that  the  secondary  information  to  be 
used  has  probative  value.  H.R.  Doc.  No. 
103-316,  Vol.1  at  870  (1994). 

To  corroborate  secondary  information, 
the  Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
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relevance  of  the  information  to  be  used. 
However,  unlike  other  types  of 
information,  such  as  input  costs  or 
selling  expenses,  there  are  no 
independent  sources  for  calculated 
dumping  margins.  The  only  source  for 
margins  is  administrative 
determinations.  Thus,  in  an 
administrative  review,  if  the  Department 
chooses  as  facts  available  a  calculated 
dmnping  margin  from  a  prior  segment  of 
the  proceeding,  it  is  not  necessary  to 
question  the  reliability  of  the  margin  for 
that  time  period.  With  respect  to  the 
relevance  aspect  of  corroboration, 
however,  the  Department  will  consider 
information  reasonably  at  its  disposal  as 
to  whether  there  are  circumstances  that 
would  render  a  margin  not  relevant. 
Where  circimistances  indicate  that  the 
selected  margin  is  not  appropriate  as 
facta  available,  the  Department  will 
disregard  the  margin  and  determine  an 
appropriate  margin,  see,  e.g..  Fresh  Cut 
Flowers  from  Mexico:  Final  Results  of 
Antidumping  Duty  Administrative 
Review  (61  FR  63822,  63824  December 
2, 1996),  where  the  Department 
disregarded  the  highest  margin  as 
adverse  facts  available  because  the 
margin  was  based  on  another  company's 
uncharacteristic  business  expense 
resulting  in  an  unusually  high  margin. 
No  such  circumstances  exist  in  this  case 
which  would  cause  the  Department  to 
disregard  a  prior  margin. 

Preliminary  Results  of  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  margins  exist  for  the  period 
September  1, 1997,  through  August  31, 
1998: 


Manufacturer/exporter 

Percent 
margin 

Gourmet  Equipment  (Taiwan) 

Corporation  

Buxton  Intemational/Uniauto  .... 
Chu  Fong  Metallic  Electric  Co  .. 
Transcend  International 

10.67 

10.67 

10.67 

6.93 

San  Chlen  Industrial  Works,  Ltd 

Anmax  Industrial  Co.,  Ltd 

Everspring  Plastic  Corp 

10.67 

10.67 

6.93 

Gingen  Metal  Corp  

6.93 

Hwen  Hsin  Enterprises  Co.,  Ltd 
Kwan  How  Enterprises  Co.,  Ltd 
Kwan  Ta  Enterprises  Co.,  Ltd  .. 

Kuang  Hong  Industries  Ltd 

Multigrand  Industries  Inc  

San  Shing  Hardware  Worte 

Co.,  Ltd  

Trade  Union  IntemationaJ  Inc7 

Top  Line 

10.67 
6.93 
6.93 
6.93 

10.67 

10.67 
10.67 

Uniauto,  Inc  

Wing  Tang  Electrical  Manulac- 
turing  Company 

10.67 
10.67 

Pursuant  to  19  CFR  351.224(b),  the 
Department  will  disclose  to  parties  to 


the  proceeding  any  calculations 
performed  in  connection  with  these 
preliminary  results  within  five  (5)  days 
after  the  date  of  publication  of  this 
notice.  Pursuant  to  19  CFR  351.309, 
interested  parties  may  submit  written 
comments  in  response  to  these 
preliminary  results.  Case  briefs  are 
currently  scheduled  for  submission 
within  30  days  after  the  date  of 
publication  of  this  notice,  and  rebuttal 
briefe,  limited  to  arguments  raised  in 
case  briefs,  must  be  submitted  no  later 
than  five  (5)  days  after  the  time  limit  for 
filing  case  briefs.  Parties  who  submit  an 
argument  in  this  proceeding  are 
requested  to  submit  with  the  argument: 
(1)  A  statement  of  the  issue,  and  (2)  a 
brief  summary  of  the  argiunent.  Case 
and  rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  351.303(f).  Also,  pursuant  to  19 
CFR  351.310,  within  30  days  of  the  date 
of  publication  of  this  notice,  interested 
parties  may  request  a  public  hearing  on 
argiunents  raised  in  the  case  and 
rebuttal  briefs.  Unless  the  Secretary 
specifies  otherwise,  the  hearing,  if 
requested,  will  be  held  two  days  after 
the  deadline  for  submission  of  rebuttal 
briefs.  The  Department  will  issue  a 
notice  of  the  final  results  of  this 
administrative  review,  including  its 
analysis  of  issues  raised  in  any  case  or 
rebuttal  brief  or  at  a  hearing,  not  later 
than  120  days  after  the  date  of 
publication  of  this  notice. 

The  Department  shall  determine,  and 
Customs  shall  assess,  based  on  the 
above  rates,  antidumping  duties  on  all 
appropriate  entries.  The  rate  will  be 
assessed  imiformly  on  all  entries 
supplied  by  that  particular  company 
during  the  POR.  Upon  completion  of 
this  review,  the  Department  will  issue 
appraisement  instructions  on  each 
manufacturer/exporter  directly  to 
Customs. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  chrome  plated  lug  nuts  from  Taiwan 
entered,  or  withdrawn  fitim  warehouse, 
for  consiunption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  The 
cash  deposit  rate  for  the  reviewed 
companies  will  be  the  rates  established 
in  the  final  results  of  this  administrative 
review  (except  no  cash  deposit  will  be 
required  where  the  weighted-average 
margin  is  de  minimis,  i.e.,  less  than  0.5 
percent);  (2)  for  merchandise  exported 
by  manufacturers  or  exporters  not 
covered  in  this  review  but  covered  in 
the  LTFV  investigation  or  a  previous 
review,  the  cash  deposit  will  continue 


to  be  the  most  recent  rate  published  in 
the  final  determination  or  final  results 
for  which  the  manufecturer  or  exporter 
received  an  individual  rate;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  previous  review,  or  the 
original  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  reviews 
or  the  original  investigation,  the  cash 
deposit  rate  will  be  6.93  percent,  the 
"all  others"  rate  established  in  the  LTFV 
investigation. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility,  under  19  CFR  351.402(f), 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidiunping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  September  29, 1999. 
Robert  S.  LaRussa. 

Assistant  Secretary,  Import  Administration. 
(FR  Doc.  99-26591  Filed  10-8-99;  8:45  am] 
BILLING  COOE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-848] 

Notice  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  and  New  Shipper  Reviews, 
Partial  Rescission  of  the  Antidumping 
Duty  Administrative  Review,  and 
Rescission  of  the  New  Shipper  Review 
for  Yaneheng  Baolong  Biochemical 
Products,  Co.  Ltd.:  Freshwater 
Crawfish  Tall  Meat  From  the  People's 
Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
summary:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  fi^shwater 
crawfish  tail  meat  from  the  People's 
llepublic  of  China  (PRC)  in  response  to 
requests  from  petitioner  and  from 
respondent  Ningbo  Nanlian  Frozen 
Foods  Company,  Ltd.  (Ningbo  Nanlian). 
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The  Department  is  also  conducting  new 
shipper  reviews  in  response  to  requests 
from  respondents  Yancheng  Baolong 
Biochemical  Products  Co.,  Ltd.  (Baolong 
Biochemical),  Lianyvmgang  Haiwang 
Aquatic  Products  Co.,  Ltd.  (Haiwang) 
and  Qingdao  Rirong  Foodstuff  Co.,  Ltd. 
(Rirong),  PRC  exporters  of  subject 
merchandise.  These  reviews  generally 
cover  the  period  March  26, 1997 
through  August  31, 1998.  See  the 
"Background"  section  of  this  notice, 
below. 

We  preliminarily  determine  that  sales 
have  been  made  below  normal  value 
(NV).  The  preliminary  results  are  listed 
below  in  the  section  titled  "Preliminary 
Results  of  Review."  Ifihese  preliminary 
results  are  adopted  in  our  final  results, 
we  wUl  instruct  the  U.S.  Customs 
Service  to  assess  antidiunping  duties 
based  on  the  difference  between  the 
export  price  (EP)  or  constructed  export 
price  (CEP),  as  applicable,  and  NV. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
[See  the  "Preliminary  Residts  of 
Review"  section  of  this  notice.) 
EFFECTIVE  DATE:  October  12, 1999. 
FOR  FURTHER  INFORMATKm  CONTACT: 
Andrew  Nulman,  Michael  Strollo,  or 
Maureen  Flannery,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-4052,  (202)  482- 
5255,  or  (202)  482-3020,  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  are  to  the  provisions 
effective  January  1, 1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Roimd  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department's 
regulations  are  to  19  CFR  part  351 
(1998). 

Background 

The  Department  published  in  the 
Federal  Register  an  antidumping  duty 
order  on  freshwater  crawfish  tail  meat 
bom  the  PRC  on  September  15,  1997  (62 
FR  48218).  On  September  16, 1998,  in 
accordance  with  19  CFR  351.213(b)(1), 
the  Department  received  a  request  from 
respondent,  Ningbo  Nanlian,  and  on 
September  30, 1998,  the  Department 
received  a  request  from  petitioner,  the 
Crawfish  Processors  Alliance  (CPA),  to 
conduct  an  administrative  review  of  the 
antidiunping  duty  order  on  freshwater 
crawfish  tail  meat  from  the  PRC.  On 
October  26, 1998,  the  Department 
initiated  this  antidumping 


administrative  review  of  the  following 
companies:  Ningbo  Nanlian,  Huaiyin 
Ningtai  FisheriesXIo.,  Ltd.  (Huaiyin 
Ningtai),  Nantong  Delu  Aquatic  Food 
Co.,  Ltd.  (Nantong  Delu),  Binzhou 
Prefectiue  Foodstuffs  Import  &  Export 
Corp.  (Binzhou  Foodstuffs),  Yancheng 
Foreign  Trade  Corp.  (Yancheng  FTC), 
Yancheng  Baolong  Aquatic  Foods  Co., 
Ltd.  (Baolong  Aquatic),  China 
Everbright  Trading  Company  (China 
Everbright),  Huaijdn  Foreign  Trade 
Corp.  (Huaiyin  FTC),  and  Jiangsu 
Cereals,  Oils  &  Foodstuffs  Import  & 
Export  Corp.  (Jiangsu  Ceroilfood).  See 
Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews,  Requests  for  Revocation  in  Part 
and  Deferral  of  Administrative  Reviews, 
63  FR  58010  (October  29,  1998).  This 
administrative  review  covers  the  period 
of  March  26, 1997  throt^  August  31, 
1998,  except  with  respect  to  Ningbo 
Nanlian.  The  period  of  review  for 
Ningbo  Nanlian  is  April  1, 1998  through 
August  31, 1998,  because  we  reviewed 
sales  for  Ningbo  Nanlian  prior  to  April 
1, 1998  in  our  new  shipper  review  of 
this  firm.  See  Freshwater  Crawfish  Tail 
Meat  From  the  People's  Republic  of 
China:  Final  Results  of  New  Shipper 
Review,  64  FR  27961  (May  24, 1999) 
(Ningbo  New  Shipper  Review). 

On  September  29, 1998,  the 
Department  received  requests  from 
Haiwang  and  Rirong,  and  on  September 
30, 1998,  the  Department  received  a 
request  from  Baolong  Biochemical,  for 
new  shipper  reviews  of  the  antidumping 
duty  order  on  freshwater  crawfish  tail 
meat  from  the  PRC.  These  requests  were 
pursuant  to  section  751  (a)(2)(B)  of  the 
Act  and  section  351.214(b)  of  the 
Department's  regulations,  which  state 
that,  if  the  Department  receives  a 
request  for  review  from  an  exporter  or 
producer  of  the  subject  merchandise 
stating  that  it  did  not  export  the 
merchandise  to  the  United  States  during 
the  period  covered  by  the  original 
investigation  (the  POI)  and  that  such 
exporter  or  producer  is  not  affiliated 
with  any  exporter  or  producer  who 
exported  the  subject  merchandise 
during  that  period,  the  Department  shall 
conduct  a  new  shipper  review  to 
establish  an  individual  weighted- 
average  dumping  margin  for  such 
exporter  or  producer,  if  the  Department 
has  not  previously  established  such  a 
margin  for  the  exporter  or  producer.  The 
regulations  require  that  the  exporter  or 
producer  shall  include  in  its  request, 
with  appropriate  certifications:  (i)  The 
date  on  which  the  merchandise  was  first 
entered,  or  withdrawn  from  warehouse, 
for  consumption,  or,  if  it  cannot  certify 
as  to  the  date  of  first  entry,  the  date  on 


which  it  first  shipped  the  merchandise 
for  export  to  the  United  States,  or  if  the 
merchandise  has  not  yet  been  shipped 
or  entered,  the  date  of  sale;  (ii)  a  list  of 
the.firms  with  which  it  is  affiliated:  (iii) 
a  statement  from  such  exporter  or 
producer,  and  from  each  affiliated  firm, 
that  it  did  not,  imder  its  current  or  a 
former  name,  export  the  merchandise 
during  the  POI;  and  (iv)  in  an 
antidumping  proceeding  involving 
inputs  from  a  non-market-economy 
(NME)  coimtry,  a  certification  that  the 
export  activities  of  such  exporter  or 
producer  are  not  controlled  by  the 
central  government.  See  19  CFR 
351.214(b)(ii)and(iii). 

Haiwang's,  Rirong's,  and  Baolong 
Biochemical's  requests  were 
accompanied  by  information  and 
certifications  establishing  the  effective 
date  on  which  each  company  first 
shipped  and  entered  freshwater 
crawfish  tail  meat  for  consumption  in 
the  United  States,  the  volume  of  each 
shipment,  and  the  date  of  first  sale  to  an 
unaffiliated  customer  in  the  United 
States.  Haiwang,  Rirong  and  Baolong 
Biochemical  each  claimed  it  had  no 
affiliated  companies  which  exported 
freshwater  crawfish  tail  meat  from  the 
PRC  during  the  POI.  ha  addition, 
Haiwang,  Rirong,  and  Baolong 
Biochemical  each  certified  that  its 
export  activities  are  not  controlled  by 
the  central  government.  On  October  30, 

1998,  the  Department  initiated  these 
new  shipper  reviews  covering  the 
period  March  26. 1997  through  August 
31, 1998.  These  new  shipper  reviews 
cover  the  same  period  as  the 
administrative  review.  See  Freshwater 
Crawfish  Tail  Meat  From  the  People's 
Republic  of  China:  Initiation  of  New- 
Shipper  Antidumping  Administrative 
Review,  63  FR  59762  (November  5, 
1998).  In  our  initiation  notice,  we  noted 
that  Haiwang  and  Rirong  agreed  to 
waive  the  standard  deadlines  for  new 
shipper  reviews,  and  that,  in  accordance 
with  section  751(a)  of  the  Act  and  19 
CFR  351.214(j)(3).  we  were  conducting 
new  shipper  reviews  for  these  parties 
concurrent  with  the  administrative 
review  initiated  on  October  29, 1998  (63 
FR  58009). 

Due  to  extraordinarily  complicated 
issues  in  this  case,  the  Department 
extended  the  deadline  for  completion  of 
the  administratfve  review  and  the  new 
shipper  reviews  for  Rirong,  Haiwang 
and  Baolong  Biochemical  on  March  5, 

1999.  See  Freshwater  Crawfish  Tail 
Meat  from  the  People's  Republic  of 
China:  Notice  of  Extension  of  Time 
Limits  for  Preliminary  Results  of  the 
Antidumping  Duty  Administrative 
Review,  64  FR  13398  (March  18, 1999), 
Freshwater  Crawfish  Tail  Meat  from  the 
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People's  Republic  of  China:  Notice  of 
Extension  of  Time  Limits  for 
Preliminary  Results  of  New  Shipper 
Antidumping  Duty  Administrative 
Review.  64  FR  13399  (March  18. 1999), 
and  Freshwater  Crawfish  Tail  Meat  from 
the  People's  Republic  of  China: 
Extension  of  Preliminary  Results  of  a 
New-Shipper  Antidumping  Review,  64 
FR  12977  (March  16, 1999).  On  July  16, 
1999,  the  Department  published  a 
second  extension.  See  Freshwater 
Crawfish  Tail  Meat  from  the  People's 
Republic  of  China:  Notice  of  Extension 
of  Time  Limits  for  Preliminary  Results  of 
the  Antidumping  Duty  Administrative 
Review  and  New  Shipper  Reviews,  64 
FR  38409.  Also  on  July  16, 1999,  the 
Department  published  an  extension  for 
the  new  shipper  review  of  Baolong 
Biochemical.  See  Freshwater  Crawfish 
Tail  Meat  From  the  People's  Republic  of 
China:  Notice  of  Extension  of  Time 
Limits  for  Preliminary  Results  of  New 
Shipper  Antidumping  Duty  Review,  64 
FR  38408. 

On  August  6, 1999,  we  received  a 
request  from  Baolong  Biochemical  to 
conduct  its  new  shipper  review 
concurrently  with  the  administrative 
review,  in  accordance  with  19  CFR 
351.214(j)(3).  Therefore,  pursuant  to 
section  751(a)  of  the  Act  and  19  CFR 
351.214(j)(3),  we  are  conducting  the 
new  shipper  review  for  Baolong 
Biochemical  concurrently  with  the 
administrative  review.  See  Freshwater 
Crawfish  Tail  Meat  From  the  People's 
Republic  of  China:  Postponement  of 
New  Shipper  Antidumping  Duty  Review, 
64  FR  46181  (August  24, 1999). 

Partial  ReadsBion  of  Administrative 
Review 

At  the  request  of  petitioner,  we 
initiated  a  review  of  China  Everbright 
and  Jiangsu  Ceroilfood.  However,  on 
December  7, 1998,  China  Everbright 
informed  the  Department  that  it  had  no 
shipments  of  the  subject  merchandise  to 
the  United  States  during  the  period  of 
.review  (FOR).  On  December  28, 1998, 
Jiangsu  Ceroilfood  informed  the 
Department  that  it  had  no  shipments  of 
the  subject  merchandise  to  the  United 
States  during  the  FOR.  We 
independently  confirmed  with  the 
United  States  Customs  Service  that 
there  were  no  shipments  from  either 
China  Everbright  or  Jiangsu  Ceroilfood 
during  the  FOR.  Therefore,  in 
accordance  with  section  351.213(d)(3)  of 
the  Department's  regulations  and 
consistent  with  Department  practice,  we 
are  rescinding  our  review  of  China 
Everbright  and  Jiangsu  Ceroilfood.  The 
cash  deposit  rates  for  China  Everbright 
and  Jiangsu  Ceroilfood  will  continue  to 
be  the  company-specific  rates  for  these 


companies,  as  established  in  the 
amended  final  determination  in  the 
investigation  and  the  antidumping  duty 
order.  See  Notice  of  Amendment  to 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value  and  Antidumping  Duty 
Order:  Freshwater  Crawfish  Tail  Meat 
From  the  People's  Republic  of  China,  62 
FR  48218  (September  15, 
1997){Amended  Final  Determination). 

Rescission  of  New  Shipper  Review  for 
Baolong  Biochemical 

A  review  of  information  on  the  record 
with  respect  to  Baolong  Biochemical  has 
led  us  to  conclude  that  Baolong 
Biochemical  did  not  have  a  bona  fide 
sale  to  the  United  States  during  the 
review  period,  and  thus  is  not  entitled 
to  a  review  under  section  751(a)(2)(B)  of 
the  Act.  Baolong  Biochemical's  sales  of 
crawfish  tail  meat  to  the  United  States 
fall  outside  of  its  normal  business, 
which  is  the  processing  of  crawfish 
shells  into  intermediary  products  used 
to  produce  medicinal  products  and 
animal  feed.  Baolong  has  no  facilities  to 
produce  subject  merchandise.  Moreover, 
the  terms  and  conditions  of  Baolong's 
sales  are  not  normal  for  the  industry. 
For  a  further  discussion  of  these  issues, 
see  Memorandum  to  Robert  S.  LaRussa 
through  Joseph  A.  Spetrini  from  Barbara 
E.  Tillman:  Issues  for  the  Preliminary 
Results  of  Review  Concerning  Bona  Fide 
Sales  and  the  Use  of  Facts  Available 
(Decision  Memorandum),  dated 
September  30, 1999,  Because  Baolong 
Biochemical  has  no  bona  fide  sales 
during  the  FOR,  we  are  rescinding  the 
new  shipper  review  of  Baolong 
Biochemical.  We  will  instruct  the 
Customs  Service  to  require  the  posting 
of  cash  deposits,  rather  than  bond,  for 
imports  of  crawfish  exported  by  Baolong 
Biochemical. 

Scope  of  Reviews 

The  product  covered  by  these  reviews 
is  freshwater  crawfish  tail  meat,  in  all 
its  forms  (whether  washed  or  with  fat 
on,  whether  purged  or  unpurged), 
grades,  and  sizes;  whether  frozen,  fresh, 
or  chilled;  and  regardless  of  how  it  is 
packed,  preserved,  or  prepared. 
Excluded  from  the  scope  of  the  order  are 
live  crawfish  and  other  whole  crawfish, 
whether  boiled,  frozen,  fresh,  or  chilled. 
Also  excluded  are  saltwater  crawfish  of 
any  type,  and  parts  thereof.  Freshwater 
crawfish  tail  meat  is  currently 
classifiable  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS) 
under  item  numbers  0306.19.00.10  and 
0306.29.00.00.  The  HTS  subheadings 
are  provided  for  convenience  and 
Customs  purposes  only.  The  written 
description  of  the  scope  of  this  order  is 
dispositive. 


Review  Period 

These  new  shipper  and  antidiunping 
duty  reviews  cover  the  period  March  26, 
1997  through  August  31, 1998,  except 
for  the  review  of  Ningbo  Nanlian,  which 
covers  the  period  April  1, 1998  through 
August  31, 1998,  as  explained  above. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  conducted  a  verification  of 
Haiwang.  We  also  conducted  a 
verification  of  Rirong  and  its 
unaffiliated  producer,  Weishan  Hongfa 
Lake  Foodstuff  Co.,  Ltd.  (Hongfa),  and 
Baolong  Biochemical  and  its 
unaffiliated  producer,  Jiangsu  Zhenfeng 
Group  Food  Company  (Zhenfeng).  We 
used  standard  verification  procedures, 
including  on-site  inspection  of  the 
manufacturer's  facilities  and  the 
examination  of  relevant  sales  and 
financial  records.  Our  verification 
results  are  outlined  in  the  public 
version  of  the  verification  reports. 
Huaiyin  FTC  was  not  verified  because 
the  company  refused  to  permit 
verification  to  take  place.  See  letter  from 
Huaiyin  FTC  to  the  Department  dated 
May  21, 1999. 

Application  of  Facts  Available 

Section  776(a)(2)  of  the  Act  provides 
that  if  any  interested  party:  (A) 
withholds  information  that  has  been 
requested  by  the  Department;  (B)  fails  to 
provide  such  information  in  a  timely 
manner  or  in  the  form  or  manner 
requested;  (C)  significantly  impedes  an 
antidimiping  investigation;  or  (D) 
provides  such  information  but  the 
information  cannot  be  verified,  the 
Department  shall  use  the  facts  otherwise 
available  (FA)  in  reaching  the  applicable 
determination  under  this  title. 

As  noted  above,  Huaiyin  FTC  refused 
verification  of  its  questionnaire 
response.  Because  Huaiyin  FTC  did  not 
allow  the  Department  to  verify  the 
information  it  submitted,  we  could  not 
use  the  information.  Therefore,  in 
accordance  with  section  776(a)(2)(D)  of 
the  Act,  the  use  of  FA  is  required  for 
Huaiyin  FTC.  See  Dynamic  Random 
Access  Memory  Semiconductors  of  One 
Megabit  or  Above  From  the  Republic  of 
Korea:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  and  Notice  of  Intent  Not  To 
Revoke  Order  in  Part,  64  FR  30481  (June 
8, 1999). 

With  respect  to  Binzhou  Foodstuffs, 
Huaiyin  Ningtai,  and  Baolong  Aquatic, 
we  preliminarily  determine  that,  in 
accordance  with  section  776(a)(2)(A)  of 
the  Act,  the  use  of  FA  is  required 
because  these  firms  did  not  respond  to 
the  Department's  antidumping 
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questionnaire.  See  Silicon  Metal  From 
The  People's  Republic  of  China; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  63  FR 
11654  (March  10, 1998)  and  Silicon 
Metal  From  The  People's  Republic  of 
China:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  63  FR 
37850  (July  14. 1998). 

Two  firms,  Yancheng  FTC  and 
Nantong  Delu,  failed  to  file  their 
questionnaire  responses  in  the  proper 
manner  and  to  serve  responses  on  the 
other  interested  parties  in  this  review, 
as  required  by  sectioQS  351.303  and 
351.304  of  the  Department's  regidations. 
The  £)epartment  horded  Yandtteng  FTC 
and  Nantong  Delu  numerous 
opportunities  to  remedy  these 
deficiencies.  Neither  company  complied 
with  the  applicable  regulations. 
Consequently,  the  information  was 
returned  to  Yancheng  FTC  on  February 
19, 1999,  and  to  Nantong  Delu  on  April 
5, 1999.  Because  Yancheng  FTC  and 
Nantong  Delu  failed  to  respond  to  our 
requests  in  the  form  and  manner 
requested,  we  determine  that  they  did 
not  cooperate  to  the  best  of  their  ability 
with  ova  requests  for  information. 
Therefore,  pursuant  to  section 
776(a)(2)(B)  of  the  Act,  the  use  of  FA  is 
required  for  Yancheng  FTC  and  Nantong 
Delu. 

While  all  six  companies  received 
separate  rates  in  the  original 
investigation,  it  is  the  Department's 
policy  that  separate-rates  questionnaire 
responses  must  be  evaluated  each  time 
a  respondent  makes  a  separate  rate 
claim,  regardless  of  any  separate  rate  the 
respondent  received  in  the  past.  See 
Manganese  Metal  from  the  People's  ^ 
Republic  of  China,  Final  Resu^  and. 
Partial  Recission  of  Antidumping  Duty 
Administrative  Review,  63  FR  12441 
(March  13, 1998).  However,  for 
companies  for  which  no  questionnaire 
response  is  on  the  record,  or  which 
refuse  verification,  we  are  unable  to 
evaluate  whether  a  separate  rate  would 
be  appropriate.  In  the  instant 
administrative  review,  these  companies 
foiled  to  provide  complete  and  accurate 
responses  which  could  be  used  in  the 
determination  of  separate  rates. 
Therefore,  consistent  with  Department 
practice,  we  are  treating  these 
companies,  together  with  all  other  PRC 
companies  that  have  not  established 
that  they  are  entitled  to  separate  rates, 
as  a  single  enterprise  subject  to 
government  control.  Thus,  we  have 
determined  the  rate  applied  to  this 
single  enterprise,  the  PRC-wide  rate, 
based  on  adverse  FA,  in  accordance 
with  section  776(b)  of  the  Act. 

We  were  unable  to  verify  a  significant 
part  of  Haiwang's  questionnaire 


response.  Specifically.  Haiwang  claimed 
that  it  produced  the  crawfish  sold  to  the 
United  States  during  the  FOR  and 
submitted  information  on  its  factors  of 
production.  However,  based  on  our  on- 
site  verification,  we  preliminarily 
detennine  that  Haiwang's  response, 
particularly  the  factors  of  production 
data,  is  unreliable  and  unverifiable. 
Because  much  of  the  relevant 
information  is  proprietary,  it  is  not 
possible  to  discuss  the  issue  in  this 
public  notice.  See  Decision 
Memorandum  and  the  New  Shipper 
Review  of  Freshwater  Crawfish  Tail 
Meat  from  the  People's  Republic  of 
China:  Sales  and  Factors  of  Production 
Verification  of  Lianyungang  Haiwang 
Aquatic  Products  Co.,  Ltd.,  dated 
September  30, 1999  {Haiwang 
Verification  Report).  Therefore, 
pursuant  to  776(a)(2)(D),  we  are  using 
FA  for  Haiwang. 

We  preliminarily  determine,  in 
accordance  with  section  776(b)  of  the 
Act,  that  the  use  of  adverse  FA  is 
appropriate  for  Haiwang,  as  well  as  for 
the  PRC  enterprise.  See  Determination 
of  Adverse  Facts  Available  in  the 
Administrative  and  New  Shipper 
Review  of  Freshwater  Crawfish  Tail 
Meat  from  the  People's  R6pid>lic  of 
China  (Adverse  Facts  Available. 
Memorandum),  dated  September  30, 
1999. 

Under  section  776(b)  of  the  Act, 
adverse  FA  may  include  reliance  on 
information  derived  from:  (1)  the 
petition,  (2)  a  final  determination  in  the 
investigation,  (3)  any  previous  review 
under  section  751  of  the  Act  or 
determination  under  section  753  of  the 
Act,  or  (4)  any  other  information  placed 
on  the  record.  In  this  case,  for  Haiwang 
and  the  PRC-wide  rate,  we  have  used 
the  highest  rate  from  the  petition, 
201.63  percent,  which  was  the  PRC- 
wide  rate  in  the  final  determination  (see 
Amended  Final  Determination). 

Section  776(c)  of  the  Act  provides  that 
the  Department  shall,  to  the  extent 
practicable,  corroborate  secondary 
information,  such  as  the  petition,  iising 
independent  sources  reasonably  at  its 
disposal.  The  Statement  of 
Administrative  Action,  H.R.  Doc.  316, 
Vol.  1, 103d  Cong.,  2d  Sess.  870  (1994) 
(SAA)  provides  that  "corroborate" 
means  simply  that  the  Department  will 
satisfy  itself  that  the  secondary 
information  to  be  used  has  probative 
value.  See  SAA,  at  870.  The  petition  rate 
being  used  in  this  proceeding  was 
previously  corroborated.  See  the 
Concurrence  Memorandum;  Final 
Antidumping  Determination  Freshwater 
Crawfish  Tail  Meat  from  the  People's 
Republic  of  China,  dated  July  24, 1997. 


We  have  no  new  information  that  would 
lead  us  to  reconsider  that  decision. 

Afifiliation  Issues 

We  have  placed  on  the  record  of  the 
new  shipper  reviews  of  Baolong 
Biochemical  and  Haiwang  third  party 
allegations  that  these  companies  may  be 
affiliated  with  companies  that  exported 
during  the  investigation.  With  respect  to 
the  new  shipper  review  of  Haiwang,  we 
intend  to  request  more  information 
regarding  this  issue  and  will  evaluate 
such  information  for  the  final  results  of 
review.  With  respect  to  the  new  shipper 
review  of  Baolong  Biochemical,  this 
issue  is  moot  because  we  are  rescinding 
the  review  due  to  the  absence  of  bona 
fide  sales  during  the  period  of  review. 

Market-Oriented  Industry  (MOI)  Status 

Jiangsu  Ceroilfood  claims  that  its 
material  inputs  are  acquired  at  market 
prices,  and  that,  accordingly,  the 
Department  should  find  that  the 
crawfish  tail  meat  industry  in  the  PRC 
is  a  MOI.  Thus,  Jiangsu  Ceroilfood 
claims,  the  Department  should  value 
these  inputs  using  the  actual  nrices  it 
pays  in  the  PRC. 

Because  Jiangsu  Ceroilfood  had  no 
shipments  of  the  subject  merchandise 
during  the  POR,  we  are  rescinding  the 
review  of  this -company  in  accordance 
with  section  351.213(d)(3)  of  the 
Department's  regulations.  ConsequenUy, 
we  are  not  evaluating  the  MOI  claim  of 
Jiangsu  Ceroilfood  during  the  course  of 
this  administiative  review. 

Separate  Rates 

Baolong  Biochemical,  Haiwang, 
Ningbo  Nanlian,  Jiangsu  Ceroilfood,  and 
Rirong  have  requested  separate, 
company-specific  rates.  Because  we  are 
rescinding  the  new  shipper  review  for 
Baolong  Biochemical  and  the 
administrative  review  for  Jiangsu 
Ceroilfood,  we  are  not  addressing  the 
question  of  a  separate  rate  with  respect 
to  these  companies. 

In  their  questionnaire  responses, 
Haiwang,  Ningbo  Nanlian  and  Rirong 
state  that  they  are  independent  legal 
entities.  Ningbo  Nanlian  and  Rirong 
have  furthermore  reported  they  are  PRC- 
foreign  joint  ventures.  Haiwang  has 
reported  that  it  is  a  wholly  foreign- 
owned  enterprise. 

To  establisn  whether  a  company 
operating  in  a  NME  coxmtry  is 
sufficientiy  independent  to  be  entitied 
to  a  separate  rate,  the  Department 
anal)rzes  each  exporting  entity  under  the 
test  established  in  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Sparklers  from  the  People's 
Republic  of  China.  56  FR  20588  (May  6. 
1991).  as  amplified  by  the  Final 
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Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Ckuhidefrom  the 
People's  Republic  of  China,  59  FR  22585 
(May  2. 1994).  Under  this  policy, 
exporters  in  NMEs  are  entitled  to 
separate,  company-specific  margins 
when  they  can  demonstrate  an  absence 
of  government  control,  both  in  law  and 
in  fact,  with  respect  to  export  activities. 
Evidence  supporting,  though  not 
requiring,  a  finding  of  de  jure  absence 
of  government  control  over  export 
activities  includes:  (1)  an  absence  of 
restrictive  stipulations  associated  with 
an  individual  exporter's  business  and 
export  licenses;  (2)  any  legislative 
enactments  decentralizing  control  of 
companies;  and  (3)  any  other  formal 
measures  by  the  government 
decentralizing  control  of  companies.  De 
facto  absence  of  government  control 
over  exports  is  based  on  four  factors:  (1) 
whether  each  exporter  sets  its  own 
export  prices  independently  of  the 
government  and  without  the  approval  of 
a  government  authority;  (2)  whether 
each  exporter  retains  the  proceeds  from 
its  sales  and  makes  independent 
decisions  regarding  the  disposition  of 
profits  or  financing  of  losses;  (3) 
whether  each  exporter  has  the  authority 
to  negotiate  and  sign  contracts  and  other 
agreements;  and  (4)  whether  each 
exporter  has  autonomy  from  the 
government  regarding  the  selection  of 
management. 

De  Jure  Control 

With  respect  to  the  absence  of  de  jure 
government  control  over  its  export 
activities,  evidence  on  the  record 
indicates  that  Haiwang  is  not  controlled 
by  the  government.  Haiwang  submitted 
evidence  of  its  legal  right  to  set  prices 
independent  of  all  government 
oversight.  Haiwang's  business  licence 
and  certificate  of  approval  indicate  that 
Haiwang  is  a  foreign  wholly-owned 
enterprise.  We  find  no  evidence  of  de 
jure  government  control  restricting 
Haiwang  from  the  exportation  of 
crawfish.  See  Section  A  Response, 
Haiwang,  pages  A-1  through  A-8,  and 
exhibits  2  through  4  (December  15, 
1998). 

With  respect  to  the  absence  of  de  jure 
govenunent  control  over  its  export 
activities,  evidence  on  the  record 
indicates  that  Ningbo  Nanlian  and  its 
affiliated  producer,  Yinxian  No.  2 
Freezing  Factory  (Y2FF).  are  not 
controlled  by  the  government.  Ningbo 
Nanlian  submitted  evidence  of  its  legal 
right  to  set  prices  independent  of  all 
government  oversight.  Ningbo  Nanlian's 
business  license  indicates  that  Ningbo 
Nanlian  is  permitted  to  engage  in  the 
exportation  of  crawfish.  See  Section  A 
Response,  Ningbo  Nanlian,  pages  A-4 


through  A-8.  and  exhibits  2-5 
(December  8,  1998). 

With  respect  to  the  absence  of  de  jure 
government  control  over  its  export 
activities,  evidence  on  the  record 
indicates  that  Rirong  is  not  controlled 
by  the  government.  Rirong  submitted 
evidence  of  its,  legal  right  to  set  prices 
independent  of  all  government 
oversight.  Rirong's  business  licence  and 
certificate  of  approval  indicate  that 
Rirong  is  a  Sino-fbreign  joint  venture 
enterprise.  We  find  no  evidence  of  de 
jure  government  control  restricting 
Rirong  from  the  exportation  of  crawfish. 
See  Section  A  Response,  Rirong,  pages 
A-1  through  A-6,  and  exhibits  2 
through  4  (December  15, 1998). 

No  export  quotas  apply  to  crav\rfish 
and  an  export  license  is  not  required  for 
exports  of  the  subject  merchandise  to 
the  United  States.  See  the  Section  A 
Responses  of  Rirong  and  Haiwang,  both 
dated  December  15, 1998.  Prior 
verifications  have  confirmed  that  there 
are  no  export  licenses  required  and  no 
quotas  for  the  seafood  category  "Other," 
which  includes  crawfish,  in  China's 
Tariff  and  Non-Tariff  Handbook  for 
1996.  In  addition,  we  have  previously 
confirmed  that  crawfish  is  not  on  the 
list  of  commodities  with  planned  quotas 
in  the  1992  PRC  Ministry  of  Foreign 
Trade  and  Economic  Cooperation 
document  entitled  Temporary 
Provisions  for  Administration  of  Export 
Conunodities.  {See  Freshwater  Crawfish 
Tail  Meat  From  The  People's  Republic 
of  China;  Preliminary  Results  of  New 
Shipper  Review,  64  FR  8543,  (February 
22, 1999)  and  Ningbo  New  Shipper 
Review.) 

The  Administrative  Regulations  of  the 
People's  Republic  of  China  for 
Controlling  the  Registration  of 
Enterprises  as  Legal  Persons  (Legal 
Persons  Regulations),  issued  on  July  13, 
1988  by  the  State  Administration  for 
Industry  and  Commerce  of  the  PRC  and 
placed  on  the  record  of  these  reviews, 
provide  that,  to  qualify  as  legal  persons, 
companies  must  have  the  "ability  to 
bear  civil  liability  independently"  and 
the  right  to  control  and  manage  their 
businesses.  These  regulations  also  state 
that  as  an  independent  legal  entity,  a 
company  is  responsible  for  its  own 
profits  and  losses.  (See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Manganese  Metal  from  the 
People's  Republic  of  China,  60  FR  56046 
(November  6, 1995)  [Manganese  Metal) 
and  Section  A  Response,  Ningbo 
Nanlian,  December  8, 1998.)  The 
People's  Republic  of  China  All  People's 
Ownership  Business  Law  [Company 
Law),  also  on  the  record  of  these 
reviews,  states  that  a  foreign  company 
shall  bear  civil  responsibility  for  the 


operational  activities  of  its  branch 
organization  in  China.  See  Section  A 
Response,  Ningbo  Nanlian,  December  7, 
1998.  At  verification,  we  saw  that 
business  licenses  for  Ningbo  Nanlian 
and  Rirong  were  established  in 
accordance  with  these  laws.  (Haiwang 
provided  copies  of  the  Foreign 
Investment  Enterprise  Law  (See  exhibit 
1  of  the  April  13, 1999  supplemental 
questionnaire  response)  which  states 
that  "sole  foreign  investment  enterprise 
*  *  *  shall  have  right  of  autonomy  in  its 
operation  and  administration  and  any 
[government]  interference  shall  be 
prohibited."  Therefore,  with  respect  to 
the  absence  of  de  jure  control  over 
export  activity,  we  determine  that  these 
firms  are  independent  legal  entities. 

De  Facto  Control 

With  respect  to  the  absence  of  de 
facto  control  over  export  activities,  the 
information  presented  indicates  that  the 
management  of  Haiwang,  Ningbo 
Nanlian  and  Rirong  is  responsible  for  all 
decisions  such  as  tihe  determination  of 
export  prices,  profit  distribution, 
marketing  strategy,  and  contract 
negotiations.  Our  analysis  indicates  that 
there  is  no  government  involvement  in 
the  daily  operations  or  the  selection  of 
management  for  Haiwang,  Ningbo 
Nanlian  or  Rirong.  See  Section  A 
Response,  Ningbo  Nanlian,  page  A-6 
through  A-8  and  A-10,  and  exhibit  5, 
(December  8, 1998);  Section  A 
Response,  Rirong,  pages  A-5,  A-7  and 
A-9  through  A-10  and  exhibit  6 
(December  15, 1998);  and  Section  A 
Response.  Haiwang,  pageis  A-5  to  A-8 
and  exhibit  6  (December  15, 1998).  For 
more  informajdon,  see  Separate  Rate 
Analysis  in  the  New  Shipper  Review  of 
Freshwater  Crawfish  Tail  Meat  from  the 
People's  Republic  of  China  dated 
September  30, 1999  [Separate  Rates 
Memoranda),  which  are  on  file  in  the 
Central  Records  Unit  (room  B099  of  the 
Main  Commerce  Building). 

Consequently,  because  evidence  on 
the  record  indicates  an  absence  of 
government  control,  both  in  law  and  in 
fact,  over  their  export  activities,  we 
preliminarily  determine  that  these 
exporters  are  entitled  to  separate  rates. 
For  further  discussion  of  the 
Department's  preliminary  determination 
that  these  exporters  are  entitled  to 
separate  rates,  see  the  Separate  Rates 
Memoranda. 

Normal  Value  Comparisons 

«To  determine  whether  respondents' 
sales  of  the  subject  merchandise  to  the 
United  States  were  made  at  NV,  we 
compared  their  United  States  prices  to 
NV,  as  described  in  the  "United  States 


Price"  and  "Nonnal  Value"  sections  of 
this  notice. 

United  States  Price 

For  sales  made  by  Ningbo  Nanlian,  we 
based  United  States  price  on  CEP  in 
accordance  with  section  772(b)  of  the 
Act,  because  the  sales  to  unaffiliated 
purchasers  were  made  after  importation. 
We  calculated  CEP  based  on  packed 
prices  from  the  U.S.  affiliate's 
warehouse  to  the  first  unaffiliated 
purchaser  in  the  United  States.  We 
made  the  following  deductions  from  the 
starting  price  (gross  unit  price):  foreign 
inland  freight,  international  (ocean) 
freight,  U.S.  customs  duty,  brokerage 
and  handling  expenses,  the  affiliated 
purchaser's  U.S.  credit  expenses,  the 
affiliated  purchaser's  indirect  selling 
expenses,  and  CEP  profit.  See  sections 
772(c)  and  (d)  of  the  Act.  Because  U.S. 
customs  duty,  brokerage  and  handling 
expenses,  credit  expenses  and  indirect 
selling  expenses  incurred  by  the  U.S. 
affiliate  are  market-economy  costs 
inciirred  in  U.S.  dollars,  we  used  actual 
costs  rather  than  surrogate  values  to 
value  these  deductions  to  gross  unit 
price.  Consistent  with  the  original 
investigation  and  the  Ningbo  Nanlian 
New  Shipper  Review,  we  valued  other 
expenses  using  India  as  a  surrogate 
country.  We  valued  movement  expenses 
as  follows: 

•  To  value  truck  freight,  we  used  the 
rates  reported  in  an  April  20, 1994 
newspaper  article  in  the  "Times  of 
India"  and  submitted  for  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Polyvinyl  Alcohol  From  the 
People's  Republic  of  China,  60  FR  52647 
(October  10, 1995).  We  adjusted  the 
rates  to  reflect  inflation  through  the  POR 
using  wholesale  price  indices  (WPI)  for 
India  in  the  International  Financial 
Statistics  (ZFS)  published  by  the 
International  Monetary  Fimd  (IMF). 

•  To  value  brokerage  and  handling  in 
the  home  market,  we  used  information 

.reported  in  the  antidumping 
administrative  review  of  Certain 
Stainless  Steel  Wire  Rod  From  India; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  and  New  Shipper 
Reviews,  63  FR  48184  (September  9, 
1998)  {Stainless  Steel  Wire  Rod  from 
India),  and  also  used  in  the  Ningbo  New 
Shipper  Review. 

We  used  the  average  of  the  foreign 
brokerage  and  handling  expenses 
reported  in  the  U.S.  sales  listing  portion 
of  the  public  questionnaire  response 
submitted  in  the  antidumping  review  of 
Viraj  Impoexpo  in  Stainless  Steel  Wire 
Rod  from  India.  We  also  used  this 
average  value  for  Ningbo  Nanlian  for  the 
period  February  1997  through  January 
1998.  Charges  were  reported  on  a  per 
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metric  ton  basis.  For  further  discussion, 
see  Memorandum  to  Barbara  E.  Tillman 
through  Maureen  Flanner>-  from  The 
Crawfish  Team.  Freshwater  Crawfish 
Tail  Meat  from  the  People's  Republic  of 
China:  Factor  Values  Memorandum, 
{Factor  Values  Memorandum)  dated 
September  30. 1999. 

•  To  value  ocean  freight,  we  obtained 
publicly  available  price  quotes  from  Sea 
Land  Services  for  shipping  frozen 
crawfish  tail  meat  from  the  PRC  to  Long 
Beach,  California  in  the  United  States. 
See  Factor  Values  Memorandum.  To 
adjust  this  rate  to  the  POR,  we  used  the 
closest  corresponding  monthly  WPI  and 
the  WPI  average  for  the  POR. 

For  Rirong,  we  based  United  States 
price  on  EP  in  accordance  with  section 
772(a)  of  the  Act,  because  the  first  sales 
to  imaffiliated  purchasers  were  made 
prior  to  importation,  and  CEP  was  not 
otherwise  warranted  by  the  facts  on  the 
record.  We  calculated  EP  based  on 
packed  prices  from  the  exporter  to  the 
first  uinaffiUated  piurhaser  in  the  United 
States.  We  deducted  foreign  inland 
freight  and  brokerage  and  handling 
expenses  in  the  home  market  from  the 
starting  price  (gross  unit  price)  in 
accordance  wifii  772(c)  of  the  Act. 
Consistent  with  the  original 
investigation  and  the  Ningbo  Nanlian 
New  Shipper  Review,  we  used  India  as 
a  surrogate  cotmtry  for  all  expenses  for 
non-market-economy  suppliers.  We 
valued  movement  expenses  as  follows: 

•  To  value  truck  freight,  we  used  the 
rates  reported  in  an  April  20, 1994 
newspaper  article  in  the  "Times  of 
India"  and  submitted  for  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Polyvinyl  Alcohol  From  the 
People's  Republic  of  China,  60  FR  52647 
(October  10, 1995).  We  adjusted  the 
rates  to  reflect  inflation  through  the  POR 
using  WPI  for  India  in  the  IFS  published 
by  the  IMF. 

•  To  value  brokerage  and  handling  in 
the  home  market,  we  used  information 
reported  in  the  antidumping 
administrative  review  of  Stainless  Steel 
Wire  Rod  from  India,  and  also  used  in 
Ningbo  New  Shipper  Review. 

Normal  Value 

For  companies  located  in  NME 
coimtries,  section  773(c)(1)  of  the  Act 
provides  that  the  Department  shall 
determine  NV  using  a  factors-of- 
production  methodology  if  (1)  the 
merchandise  is  exported  from  an  NME 
country,  and  (2)  available  information 
does  not  permit  the  calculation  of  NV 
using  home-market  prices,  third-country 
prices,  or  constructed  value  under 
section  773(a)  of  the  Act. 

In  every  case  conducted  by  the 
Department  involving  the  PRC.  the  PRC 


has  been  treated  as  an  NME  country. 
Pursuant  to  section  771(18)(C)(i)  of  the 
Act,  any  determination  that  a  foreign 
country  is  an  NME  country  shall  remain 
in  effect  until  revoked  by  the 
administering  authority.  None  of  the 
companies  contested  such  treatment  in 
this  review.  Accordingly,  we  have 
applied  siurogate  values  to  the  factors  of 
production  to  determine  NV. 

We  calculated  NV  based  on  factors  of 
production  in  accordance  with  section 
773(c)(4)  of  the  Act  and  section 
351.408(c)  of  our  regulations.  Consistent 
with  the  original  investigation  and  the 
Ningbo  Nanlian  New  Shipper  Review, 
we  determined  that  India  (1)  is 
comparable  to  the  PRC  in  level  of 
economic  development,  and  (2)  is  a 
significant  producer,  of  comparable 
merchandise.  With  the  exception  of  the 
crawfish  input,  we  valued  the  factors  of 
production  using  publicly  available 
information  from  India.  For  the  crawfish 
input,  we  used  Spanish  import  statistics 
for  crawfish  imported  from  Portugal. 
See  the  Factor  Values  Memorandum. 
We  used  import  prices  to  value  many 
factors.  As  appropriate,  we  adjusted 
import  prices  by  adding  freight 
expenses  to  make  them  delivered  prices. 
For  a  complete  analysis  of  surrogate 
values,  see  the  Factor  Values 
Memorandum. 

We  valued  the  factors  of  production 
as  follows: 

•  To  value  whole  crawfish,  we  used 
the  average  Spanish  import  price  for 
fresh  (not  frozen)  crawfish  imported 
from  Portugal.  In  order  to  factor  out 
seasonal  fluctuations  in  the  price  of  the 
Spanish  import  data,  we  valued  whole 
crawfish  using  data  from  the  calendar 
year  1997,  the  most  recent  period  for 
which  data  is  available.  Spanish  import 
data  show  insignificant  amounts  of 
crawfish  fitjm  other  countries  at 
aberrational  prices  and,  therefore,  it 
would  not  be  appropriate  to  include 
these  data  in  the  calculation  of  the 
crawfish  cost.  These  data  are  publicly 
available  and  are  published  by  the 
Spanish  Ministry  of  Customs  in  Madrid. 
Since  the  factors  of  production  were 
reported  for  a  period  concurrent  with 
our  valuation  of  the  crawfish  input,  we 
did  not  adjust  these  factor  values.  See 
the  Factor  Values  Memorandum  for 
further  discussion. 

•  To  value  the  by-product  of  shells  in 
the  investigation  and  the  Ningbo  New 
Shipper  Review,  we  used  Indian  import 
data  for  HTS  category  0508.00.05, 
"shells  of  mollusks.  crustaceans,  and 
echinoderms."  The  petitioner  has 
argued  in  these  reviews,  as  it  did  in  the 
Ningbo  New  Shipper  Review,  that 
Indian  import  prices  are  aberrational.  In 
the  Ningbo  New  Shipper  Review,  we 
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found  that  no  other  tariff  classifications 
for  comparable  merchandise  are  as 
detailed  as  the  Indian  HTS  category 
under  which  we  valued  the  crawfish 
shells.  In  these  reviews,  petitioner  has 
argued  that  the  Indian  tariff  category 
under  which  we  valued  the  crawfish 
shells  is  over  broad  and  includes 
different  items  with  much  higher 
values.  HTS  category  0508.00.05 
includes  echinoderms.  Petitioner  has 
maintained  that  echinoderms,  such  as 
starfish,  which  do  not  have  shells  and 
do  not  contain  chitin  (the  chemical  that 
makes  crustacean  shells  valuable),  are 
traded  only  for  decorative  purposes, 
thereby  inflating  the  overall  value  of 
this  tariff  category.  To  substantiate  its 
argument  for  these  reviews,  petitioner 
has  placed  on  the  record  information 
demonstrating  that  the  resulting  Indian 
import  price  of  56  cents  per  pound  for 
crawfish  shells  is  highly  exaggerated, 
including:  (1)  an  offer  to  sell  dried, 
crushed  crab  shells  from  an  electronic 
bulletin  board,  (2)  a  delivered  price  for 
wet  crustacean  shells  reported  in  a 
study  on  marine  biopolymers,  and  (3)  a 
price  for  crustacean  scrap  sold  in  India, 
calculated  from  a  report  detailing  chitin 
and  chitosan  exports  using  established 
yields  from  crawfish  shells  for  the 
production  of  chitosan.  All  of  these 
items  show  significantly  lower  prices 
for  shells  of  crustacean  than  the  55  cents 
per  pound  used  in  the  M/igbo  New 
Shipper  Review.  In  addition,  we  know 
that  the  price  of  the  Spanish  whole,  live, 
crawfish  is  59  cents  per  pound.  Finally, 
we  received  from  the  U.S.  Embassy  in 
Sri  Lanka  information  indicating  that 
Sri  Lankan  exports  consist  of  conch 
shells  and  chanks  for  decorative 
purposes.  See  Memorandum  to  the  File; 
Cables  from  U.S.  Embassies  in  Sri  Lanka 
and  Switzerland  regarding  Crustacean 
Shells,  September  30, 1999.  Based  on 
this  information  taken  as  a  whole,  we 
determine  that  the  Indian  import 
statistics  are  an  inappropriate  surrogate 
value  for  crawfish  shells. 

Some  of  the  alternate  information 
currently  on  the  record  is  internally 
inconsistent,  is  quite  old,  or  possibly 


includes  items  other  than  crawfish 
shells.  For  these  preliminary  results,  we 
applied  a  surrogate  value  based  on  a 
fireie-on-board  (FOB)  factory  price  quote 
for  crab  and  shrimp  shells  from  a 
Canadian  seller  of  crustacean  shells.  We 
chose  this  price  from  any  available 
alternatives  because  it  is  an  actual  price 
for  crustacean  scrap  that  is  reasonably 
contemporaneous  with  the  POR.  We 
adjusted  this  price  to  reflect  deflation  to 
the  crawfish  processing  season 
applicable  for  each  of  the  companies. 
See  the  Factor  Value  Memorandum. 

We  have  requested  additional 
information  relating  to  shell  scrap  prices 
in  a  number  of  countries.  For  the  final 
results  of  these  reviews,  we  will 
consider  any  information  we  receive  45 
days  prior  to  the  deadline  for  the  final 
results. 

•  To  value  coal  and  electricity,  we 
used  data  reported  as  the  average  Indian 
domestic  prices  within  the  categories  of 
"Steam  Coal  for  Industry"  and 
"Electricity  for  Industry,"  published  in 
the  International  Energy  Agency's 
publication.  Energy  Prices  and  Taxes, 
First  Quarter,  1998.  We  adjusted  the 
cost  of  coal  to  include  an  amount  for 
transportation.  For  water,  we  relied 
upon  public  information  from  the 
November  1993  Water  Utilities  Data 
Book:  Asian  and  Pacific  Region, 
published  by  the  Asian  Development 
Bank.  To  achieve  comparability  of  the 
energy  and  water  prices  to  the  factors 
reported  for  the  crawfish  processing 
periods  applicable  for  the  companies 
under  review,  we  adjusted  these  factor 
values  using  the  WPI  for  India,  as 
published  in  the  IPS,  to  reflect  inflation 
through  the  applicable  periods. 

•  To  value  plastic  bags,  cardboard 
boxes  and  adhesive  tape,  we  relied  upon 
Indian  import  data  from  the  April  1997 
through  March  1998  issues  of  Monthly 
Statistics  of  the  Foreign  Trade  of  India 
{Monthly  Statistics).  We  adjusted  the 
values  of  packing  materials  to  include 
freight  costs  incurred  between  the 
supplier  and  the  factory.  For 
transportation  distances  used  for  the 
calculation  of  freight  expenses  on  raw 


materials,  we  added  to  surrogate  values 
bom  India  a  surrogate  freight  cost  using 
the  shorter  of  (a)  the  distances  between 
the  closest  PRC  port  and  the  factory,  or 
(b)  the  distance  between  the  domestic 
supplier  and  the  factory.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Collated  Roofing  Nails 
From  the  People's  Republic  of  China,  62 
FR  51410  (October  1, 1997)  [Roofing 
Nails).  Since  not  all  companies  reported 
the  same  crawfish  processing  periods, 
we  adjusted  the  reported  factor  values  to 
reflect  inflation  through  the  applicable 
periods  for  each  company. 

•  To  value  factory  overhead,  selling, 
general,  and  administrative  expenses 
(SG&A),  and  profit,  we  calcxilated 
simple  average  rates  using  publicly 
available  financial  statements  of  three 
Indian  seafood  processing  companies 
submitted  in  the  original  investigation 
for  which  more  current  data  is  now 
available,  and  applied  these  rates  to  the 
calculated  cost  of  manufacture.  See 
Factor  Values  Memorandum. 

•  For  labor,  we  used  the  PRC 
regression-based  wage  rate  at  Import 
Administration's  home  page.  Import 
Library,  Expected  Wages  of  Selected 
NME  Countries,  revised  in  May  1999. 
See  http://www.ita.doc.gov/ 
import__admin/records/ wages.  Because 
of  the  variability  of  wage  rates  in 
countries  with  similar  per  capita  GDPs, 
section  351.408(c)(3)  of  the 
Department's  regulations  requires  the 
use  of  a  regression-based  wage  rate.  The 
source  of  these  wage  rate  data  on  the 
Import  Administration's  Web  site  is 
found  in  the  1998  Year  Book  of  Labour 
Statistics,  International  Labour  Office 
(Geneva:  1998),  Chapter  5:  Wages  in 
Maniifacturing. 

Cunency  Conversion 

We  made  currency  conversions 
pursuant  to  section  351.415  of  the 
Department's  regulations  at  the  rates 
certified  by  the  Federal  Reserve  Bank. 

Preliminary  Results  of  Review 

We  preliminarily  determine  that  the 
following  dumping  margins  exist: 


Manufacturer/exporter  (percent) 


Lianyungang  Harwang  Aquatic  Products  Co.,  Ltd. 

Ningbo  Nanlian  Frozen  Foods  Company,  Ltd 

Qingdao  Rirong  Foodstuff  Co.,  Ltd 

PRC-Wide  Rate* 


Time  period 


3/26/97-8/31/98 
4/01/98-8/31/98 
3/26/97-8/31/98 
3/26/97-8/31/98 


Margin 


201.63 
0.00 
0.00 

201.63 


•Binzhou  Prefecture  Foodstuffs  Impon  &  Export  Corp.,  Huaiyin  Foreign  Trade  Corp.,  Huaiyin  Ningtai  Fisheries  Co..  Ltd.,  Nantong  Delu  Aquatic 
Food  Co..  Ltd.,  Yancheng  Baoiong  Aquatic  Foods  Co.,  Ltd.,  and  Yancheng  Foreign  Trade  Corp.  are  subject  to  the  PRC-wide  rate  of  201.63  per- 
cent. 


Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice  in  accordance 


with  19  CFR  351.224(b).  Any  interested 
party  may  request  a  hearing  within  30 
days  of  publication  in  accordance  with 


19  CFR  351.310(c).  Any  hearing  would 
normally  be  held  37  days  after  the 
publication  of  this  notice,  or  the  first 
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Margin 

201.63 
0.00 
0.00 

201.63 

workday  thereafter,  at  the  U.S. 
Department  of  Conunerce,  14th  Street 
and  Constitution  Avenue  N.W., 
Washington,  DC  20230.  Individuals  who 
wish  to  request  a  hearing  must  submit 
a  written  request  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870, 14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  Requests  for  a  ■ 
public  hearing  should  contain:  (1)  the 
party's  name,  address,  and  telephone 
number;  (2)  the  nimiber  of  participants; 
(3)  the  reason  for  attending;  and  (4)  a  list 
of  the  issues  to  be  discussed.  Interested 
parties  may  submit  case  briefs  within  30 
days  of  the  date  of  publication  of  this 
notice  in  accordance  with  19  CFR 
351.309(c)(2).  Rebuttal  briefs,  which 
must  be  limited  to  issues  raised  in  the 
case  briefs,  may  be  filed  not  later  than 
35  days  after  the  date  of  publication. 
Parties  who  submit  arguments  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument.  If  a 
hearing  is  held,  an  interested  party  may 
make  an  affirmative  presentation  only 
on  arguments  included  in  that  party's 
case  brief  and  may  make  a  rebuttal 
presentation  only  on  argimients 
included  in  that  party's  rebuttal  brief. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

The  Department  will  issue  the  final 
results  of  these  administrative  and  new 
shipper  reviews,  which  will  include  the 
resiUts  of  its  analysis  of  issues  raised  in 
the  briefs,  within  120  days  from  the 
publication  of  these  preliminary  results. 

Upon  completion  of  these 
administrative  and  new  shipper 
reviews,  the  Department  shaU 
determine,  and  the  U.S.  Customs 
Service  shall  assess,  antidimiping  duties 
on  all  appropriate  entries.  Individual 
differences  between  export  price  and 
NV  may  vary  ft-om  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  U.S.  Customs  Service  upon 
completion  of  this  review.  The  final 
results  of  this  review  shall  be  the  basis 
for  the  assessment  of  antidumping 
duties  on  entries  of  merchandise 
covered  by  the  final  results  of  this 
review  and  for  future  deposits  of 
estimated  duties.  For  assessment 
purposes,  we  intend  to  calculate 
importer-specific  assessment  rates  for 
fi«shwater  crawfish  tail  meat  from  the 
PRC.  For  both  EP  and  CEP  sales,  we  will 
divide  the  total  dumping  margins 
(calculated  as  the  difference  between 
NV  and  EP  (or  CEP))  for  each  importer 
by  the  entered  value  of  the  merchandise. 


Upon  the  completion  of  this  review,  we 
will  direct  Customs  to  assess  the 
resulting  ad  valorem  rates  against  the 
entered  value  of  each  entry  of  the 
subject  merchandise  by  the  importer 
during  the  POR. 

Furthermore,  the  following  deposit 
rates  will  be  effective  upon  publication 
of  the  final  results  of  this  administrative 
review  for  all  shipments  of  freshwater 
crawfish  tail  meat  bom  the  PRC  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(2)(C)  of  the  Act:  (1)  the  cash 
deposit  rate  for  the  reviewed  firms  will 
be  the  rates  indicated  above;  (2)  for 
previously-reviewed  PRC  and  non-PRC 
exporters  with  separate  rates,  the  cash 
deposit  rate  will  be  the  company- 
specific  rate  established  for  the  most 
recent  period;  (3)  for  all  other  PRC 
exporters,  the  rate  will  be  the  PRC-wide 
rate,  which  is  201.63  percent;  and  (4)  for 
all  other  non-PRC  exporters  of  subject 
merchandise  from  the  PRC,  the  cash 
deposit  rate  will  be  the  rate  applicable 
to  the  PRC  supplier  of  that  exporter. 

These  deposit  rates,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)  of  the  Department's 
regulations  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occiuxed  and  the  subsequent  assessment 
of  double  antidmnping  duties. 

This  administrative  review,  these  new 
shipper  reviews,  and  this  notice  are 
published  in  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1))  and  sections  351.213, 
351.214  and  351.221  of  the 
Department's  regulations. 

Dated:  September  30, 1999. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  99-26589  Filed  10-8-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-588-«37] 

Large  Newspaper  Printing  Presses  and 
Components  Thereof,  Whether 
Assembled  or  Unassembled,  From 
Japan:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Reviews 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

reviews. 

SUMMARY:  In  response  to  a  request  by  the 
respondents,  Tokyo  Kikai  Seisakusho, 
Ltd.  and  Mitsubishi  Heavy  Industries, 
Ltd.,  the  Department  of  Commerce  is 
conducting  administrative  reviews  of 
the  antidumping  duty  order  on  large 
newspaper  printing  presses  and 
components  thereof,  whether  assembled 
or  unassembled,  from  Japan.  These 
reviews  cover  Mitsubishi  Heavy 
Industries,  Ltd.  and  Tokyo  Kikai 
Seisakusho,  Ltd.,  manufacturers/ 
exporters  of  the  subject  merchandise  to 
the  United  States.  The  periods  of  review 
for  Mitsubishi  Heavy  Industries,  Ltd.  are 
September  5, 1996,  through  August  31, 
1997.  and  September  1, 1997,  t^ugh 
August  31, 1998.  The  period  of  review 
for  Tokyo  Kikai  Seisakusho  is 
September  1, 1997,  through  August  31, 
1998. 

We  preliminarily  determine  that  sales 
have  been  made  below  normal  value  for 
Mitsubishi  Heavy  Industries.  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  administrative  review, 
we  will  instruct  the  Customs  Service  to 
assess  antidumping  duties  on  all 
appropriate  entries.  For  Tokyo  Kikai 
Seisakusho,  we  have  preliminarily 
determined  that  sales  have  not  been 
made  below  normal  value.  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  administrative  review, 
we  will  instruct  the  Customs  Service  not 
to  assess  antidumping  duties  on  entries 
subject  to  this  review.  Interested  parties 
are  invited  to  comment  on  these 
preliminary  residts. 
EFFECTIVE  DATE:  October  12.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dinah  McDougall,  Kate  Johnson,  or 
David  J.  GOidberger.  Office  2,  AD/CVD 
Enforcement  Group  I.  Import 
Administration — ^Room  B099, 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  NW.,  - 
Washington,  DC  20230:  telephone:  (202) 
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482-3773.  482-4929.  or  482-4136. 

respectively. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department's]  regulations  are  to  the 
regulations  at  19  CFR  Part  351  (April 
1998). 

Background 

On  July  23, 1996.  the  Department 
published  in  the  Federal  Register,  61  FR 
38139,  the  final  affirmative  antidumping 
duty  determination  on  large  newspaper 
printing  presses  and  components 
thereof,  whether  assembled  or 
unassembled  (LNPP),  from  Japan.  We 
published  an  antidimiping  duty  order 
on  September  4, 1996  (61  FR  46621). 

On  September  30, 1997,  Mitsubishi 
Heavy  Industries.  Ltd.  (MHI)  requested 
that  the  Department  defer  for  one  year 
the  initiation  of  its  review  of  entries 
subject  to  the  above-referenced  order 
covering  the  period  September  5. 1996. 
to  August  31. 1997.  See  Initiation  of 
Antidumping  Duty  and  Countervailing 
Duty  Administrative  Reviews,  Request 
for  Revocation  in  Part,  and  Deferral  of 
Administrative  Review,  62  FR  58705 
(October  30, 1997). 

On  September  16, 1998,  the 
Department  published  in  the  Federal 
Register  a  notice  advising  of  the 
opportunity  to  request  an  administrative 
review  of  this  order  for  the  period 
September  1, 1997,  through  August  31, 
1998  (63  FR  49543).  The  Department 
received  a  request  for  an  administrative 
review  of  MHI  and  Tokyo  Kikai 
Seisakusho,  Ltd.  (TKS)  by  MHI  and 
TKS,  respectively.  We  published  a 
notice  of  initiation  of  the  MHI  reviews 
on  October  29,  1998  (63  FR  58009). 
With  respect  to  MHI's  sale  to  the  United 
States,  we  extended  the  period  of  review 
(FOR)  to  reflect  the  extended  period  of 
time  over  which  the  entries  and 
production  processes  occurred.  The 
initiation  of  the  TKS  review  was 
published  on  November  30, 1998  (63  FR 
65748). 

On  November  17, 1998.  and  January 
21, 1999,  Goss  Graphic  Systems,  Inc. 
(the  petitioner)  requested  that  the 
Department  determine  whether 
antidumping  duties  have  been  absorbed 
during  the  FOR.  On  February  5. 1999, 
the  Department  requested  proof  that 
imaffiliated  purchasers  wUl  ultimately 


pay  the  antidumping  duties  to  be 
assessed  on  entries  during  the  review 
periods. 

On  March  4, 1999,  the  Department 
extended  the  time  limit  for  the 
preliminary  results  in  these  reviews 
until  September  30, 1999.  See 
Postponement  of  Preliminary  Results  of 
the  First  and  Second  Administrative 
Reviews  of  the  Antidumping  Duty 
Order,  64  FR  10444. 

On  July  20, 1999,  the  Department 
published  a  Notice  of  Initiation  of 
Changed  Circumstances  Review  of  the 
Antidumping  Duty  Order  pursuant  to  a 
request  by  the  petitioner  to  partially 
revoke  the  antidumping  duty  order  on 
the  subject  merchandise  for  LNPPs  that 
meet  a  specific  set  of  criteria;  namely, 
imports  of  the  elements  and 
components  of  LNPP  systems,  and 
additions  thereto,  imported  to  fulfill  a 
contract  for  one  or  more  complete  LNPP 
systems  which  feature  a  22  inch  cut-off, 
50  inch  web  width  and  a  rated  speed  no 
greater  than  75,000  copies  per  hour, 
utilizing  exclusively  the  type  of  printing 
unit  and  color  keyless  inking  system 
detailed  in  the  petitioner's  request,  in  a 
tower  configuration  coupled  with 
folder,  reel  tension  paster,  conveyance 
and  access  apparatus,  and  computerized 
control  system  meeting  all  of  the 
specifications  described  in  Goss'  request 
(see  64  FR  38888).  The  changed 
circiunstances  review  is  ciurently 
underway  as  a  separate  proceeding  and 
the  Department  will  make  its 
preliminary  determination  in  that 
proceeding  after  these  preliminary 
results. 

The  Department  is  conducting  these 
reviews  in  accordance  with  section 
751(a)  of  the  Act. 

Scope  of  the  Reviews 

The  products  covered  by  these 
reviews  are  large  newspaper  printing 
presses,  including  press  systems,  press 
additions  and  press  components, 
whether  assembled  or  unassembled, 
whether  complete  or  incomplete,  that 
are  capable  of  printing  or  otherwise 
manipulating  a  roll  of  paper  more  than 
two  pages  across.  A  page  is  defined  as 
a  newspaper  broadsheet  page  in  which 
the  lines  of  type  are  printed 
perpendicular  to  the  nmning  of  the 
direction  of  the  paper  or  a  newspaper 
tabloid  page  with  lines  of  type  parallel 
to  the  nmning  of  the  direction  of  the 
paper. 

hi  addition  to  press  systems,  the 
scope  of  these  reviews  includes  the  five 
press  system  components.  They  are:  (1) 
A  printing  unit,  which  is  any 
component  that  prints  in  monocolor, 
spot  color  and/or  process  (full)  color;  (2) 
a  reel  tension  paster,  which  is  any 


component  that  feeds  a  roll  of  paper 
more  than  two  newspaper  broadsheet 
pages  in  width  into  a  subject  printing 
imit;  (3)  a  folder,  which  is  a  module  or 
combination  of  modules  capable  of 
cutting,  folding,  and/or  delivering  the 
paper  from  a  roll  or  rolls  of  newspaper 
broadsheet  paper  more  than  two  pages 
in  width  into  a  newspaper  format;  (4) 
conveyance  and  access  apparatus 
capable  of  manipulating  a  roll  of  paper 
more  than  two  newspaper  broadsheet 
pages  across  through  the  production 
process  and  which  provides  structural 
support  and  access;  and  (5)  a 
computerized  control  system,  which  is 
any  computer  equipment  and/or 
software  designed  specifically  to 
control,  monitor,  adjust,  and  coordinate 
the  functions  and  operations  of  large 
newspaper  printing  presses  or  press 
components. 

A  press  addition  is  comprised  of  a 
tmion  of  one  or  more  of  the  press 
components  defined  above  and  the 
equipment  necessary  to  integrate  such 
components  into  an  existing  press 
system. 

Because  of  thefr  size,  large  newspaper 
printing  press  systems,  press  additions, 
and  press  components  are  t3rpically 
shipped  either  partially  assembled  or 
tmassembled,  complete  or  incomplete, 
and  are  assembled  and/or  completed 
prior  to  and/or  during  the  installation 
process  in  the  United  States.  Any  of  the 
five  components,  or  collection  of 
components,  the  use  of  which  is  to 
fulfill  a  contract  for  large  newspaper 
printing  press  systems,  press  additions, 
or  press  components,  regardless  of 
degree  of  assembly  and/t>r  degree  of 
combination  vtrith  non-subject  elements 
before  or  after  importation,  is  included 
in  the  scope  of  these  reviews.  Also 
included  in  the  scope  are  elements  of  a 
LNPP  system,  addition  or  component, 
which  taken  altogether,  constitute  at 
least  50  percent  of  the  cost  of 
manufacture  of  any  of  the  five  major 
LNPP  components  of  which  they  are  a 
part. 

For  purposes  of  these  reviews,  the 
following  definitions  apply  irrespective 
of  any  different  definition  that  may  be 
found  in  Customs  rulings,  U.S.  Customs 
law  or  the  Harmonized  Tariff  Schedule 
of  the  United  States  (HTSUS):  (1)  The 
term  "unassembled"  means  fully  or 
partially  unassembled  or  disassembled; 
and  (2)  the  term  "incomplete"  means 
lacking  one  or  more  elements  with 
which  the  LNPP  is  intended  to  be 
equipped  in  order  to  fulfill  a  contract  for 
a  LNPP  system,  addition  or  component. 

This  scope  does  not  cover  spare  or 
replacement  parts.  Spare  or  replacement 
parts  imported  pursuant  to  a  U^P 
contract,  which  are  not  integral  to  the 
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original  start-up  and  operation  of  the 
LNPP,  and  are  separately  identified  and 
valued  in  a  LNPP  contract,  whether  or 
not  shipped  in  combination  with 
covered  merchandise,  are  excluded  from 
the  scope  of  these  reviews.  Used  presses 
are  also  not  subject  to  this  scope.  Used 
presses  are  those  that  have  been 
previously  sold  in  an  arm's-length 
transaction  to  a  purchaser  that  used 
them  to  produce  newspapers  in  the 
ordinary  coiu^e  of  business. 

Further,  these  reviews  cover  all 
current  and  future  printing  technologies 
capable  of  printing  newspapers, 
including,  but  not  limited  to, 
lithographic  (offset  or  direct), 
flexographic.  and  letterpress  systems. 
The  products  covered  by  these  reviews 
are  imported  into  the  United  States 
under  subheadings  8443.11.10, 
8443.11.50,  8443.30.00,  8443.59.50, 
8443.60.00,  and  8443.90.50  of  the 
HTSUS.  Large  newspaper  printing 
presses  may  also  enter  imder  HTSUS 
subheadings  8443.21.00  and  8443.40.00. 
Large  newspaper  printing  press 
computerized  control  systems  may  enter 
under  HTSUS  subheadings  8471.49.10, 
8471.49.21,  8471.49.26,  8471.50.40, 
8471.50.80,  and  8537.10.90.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
our  written  description  of  the  scope  of 
these  reviews  is  dispositive. 

Duty  Absorption 

On  November  17, 1998,  and  on 
January  21, 1999,  the  petitioner 
requested  diat  the  Department 
determine  whether  antidumping  duties 
had  been  absorbed  during  the  POR. 
Section  751(a)(4)  of  the  Act  provides  for 
the  Department,  if  requested,  to 
determine  during  an  administrative 
review  initiated  two  or  four  years  after 
the  publication  of  the  order,  whether 
antidumping  duties  have  been  absorbed 
by  a  foreign  producer  or  exporter,  if  the 
subject  merchandise  is  sold  in  the 
United  States  through  an  affiliated 
importer.  In  this  case,  both  MHI  and 
TKS  sold  to  the  United  States  through 
an  importer  that  is  affiliated  within  the 
meaning  of  section  751(a)(4)  of  the  Act. 

Section  351.213(j)(l)  of  the 
Department's  regulations  provides  that 
during  any  administrative  review 
covering  all  or  part  of  a  period  falling 
between  the  first  and  second  or  third 
and  fourth  anniversary  of  the 
publication  of  an  antidimiping  order, 
the  Department  will  conduct  a  duty 
absorption  review,  if  requested.  Because 
these  reviews  were  initiated  two  years 
after  the  publication  of  the  order,  we  are 
making  a  duty  absorption  determination 
in  this  segment  of  the  proceeding. 


The  Department's  February  5, 1999, 
antidumping  questionnaire  requested 
proof  that  unaffiliated  purchasers  will 
ultimately  pay  the  antidumping  duties 
to  be  assessed  on  entries  during  the 
review  periods.  On  March  8, 1999,  MHI. 
instead  of  providing  the  requested  data, 
argued  that  the  object  of  a  duty 
absorption  inquiry — to  ascertain 
whether  a  respondent  changed  its 
conduct  after  an  antidumping  duty 
order  was  imposed — is  inapplicable  in 
MHI's  case  because  the  sole  U.S.  sale 
under  review  in  this  segment  of  the 
proceeding,  the  Washington  Post  sale, 
was  made  prior  to  the  imposition  of  an 
antidimiping  duty  order.  However,  the 
fact  that  the  date  of  sale  occurred  prior 
to  the  imposition  of  the  order  is  not 
relevant  in  this  case,  where  entries 
pursuant  to  this  sale  occurred  during 
the  POR.  Moreover,  based  on  MHI's 
contractual  information  on  the  record 
(see  Memo  to  the  File  from  the  Team 
dated  September  30, 1999),  we  cannot 
conclude  that  the  unaffiliated  purchaser 
in  the  United  States  will  pay  the 
ultimately  assessed  duty.  Furthermore, 
because  we  have  preliminarily 
determined  that  there  is  a  dumping 
margin  on  MHI's  U.S.  sale  entered 
during  the  POR.  we  preliminarily  find 
that  antidimiping  duties  have  been 
absorbed  by  MHI  on  its  single  U.S.  sale. 
With  respect  to  TKS,  we  preliminarily 
find  that  there  is  no  duty  absorption,  as 
we  have  preliminarily  determined  that 
there  is  no  dimiping  margin  with 
respect  to  its  U.S.  sales. 

Date  of  Sale 

While  the  Department  normally  will 
use  the  date  of  invoice  as  the  date  of 
sale,  we  have  determined  in  this  case 
that  the  contract  date  better  reflects  the 
date  on  which  the  producer/exporter 
established  the  material  terms  of  sale. 
Where  the  record  demonstrates  that  the 
contract  established  the  material  terms 
of  sale,  we  used  the  contract  date  as  the 
date  of  sale  for  the  transactions 
examined  in  this  proceeding. 

In  the  case  of  MHI's  sale  to  the 
Washington  Post,  we  used  the  April  26. 
1996,  revised  contract  date,  rather  than 
the  May  16, 1995,  date  of  the  original 
contract,  as  the  date  of  sale  for  currency 
conversion  purposes.  The  Department 
has  a  longstanding  practice  which  bases 
the  date  of  sale  on  the  date  when  all  the 
essential  terms  (usually  price  and 
quantity)  are  firmly  established  and  no 
longer  within  the  control  of  the  parties. 
See,  e.g.,  Final  Determination  of  Sales  at 
Less  than  Fair  Value:  Polyvinyl  Alcohol 
from  Taiwan.  61  FR  14064, 14067 
(March  29, 1996).  Based  on  our  analysis 
of  the  information  submitted  for  the 
record,  we  have  determined  that  the 


essential  terms  of  the  sale  were  not 
established  until  the  April  1996  contract 
date.  In  particular,  the  April  1996 
contract  made  the  following  significant 
changes  from  the  May  1995  contract:  (a) 
Revised  the  contract  price,  (b) 
substantially  altered  the  payment 
schedule,  and  (c)  revised  other  terms, 
such  as  service  agreements,  that  affected 
the  net  price  to  the  customer. 

With  regardto  TKS,  we  used  the 
contract  date  as  the  date  of  sale.  We 
determined  that  the  contract  date  is 
more  appropriate  than  the  invoice  date 
in  this  instance  because  the  contract 
date  reflects  the  date  when  the  essential 
terms  of  the  sale  were  established. 

Product  Comparisons 

Although  the  home  market  was  viable 
for  both  respondents,  in  accordance 
with  section  773  of  the  Act,  we  based 
normal  value  (NV)  on  constructed  value 
(CV)  because  we  determined  that  the 
imique.  custom-built  nature  of  each 
LNPP  sold  does  not  permit  proper  price- 
to-price  comparisons.  (See  September 
30, 1999.  Memorandum  to  Louis  Apple 
from  The  Team  Re:  Determining  the 
Appropriate  Basis  for  Normal  Value.) 

Normal  Value  Comparisons 

To  determine  whether  MHI's  and 
TKS's  sales  of  LNPPs  to  the  United 
States  were  made  at  less  than  normal 
value,  we  compared  constructed  export 
price  (CEP)  to  the  NV,  as  described  in 
the  "Constructed  Export  Price"  and 
"Normal  Value"  sections  of  this  notice. 

Constructed  Export  Price  and  Further 
Manufacturing 

MHI 

We  calculated  CEP,  in  accordance 
with  sections  772(b)  and  (d)  of  the  Act, 
for  MHI's  POR  sale  because  MHI's 
affiliated  U.S.  sales  agent  engaged  in  a 
broad  range  of  activities  including 
coordination  of  installation,  which  we 
have  classified  as  further 
manufacturing. 

We  calculated  CEP  based  on  the 
packed,  installed  price  to  an  unaffiliated 
customer  in  the  United  States.  We  made 
deductions  for  the  following  charges: 
net  trade-in  allowance;  foreign  inland 
freight  charges;  foreign  brokerage  and 
handling  charges;  bonded  warehouse 
expenses;  international  freight  expenses; 
combined  foreign  inlemd,  U.S.  inland, 
and  marine  insurance  expenses; 
Japanese  export  insurance  and  U.S. 
inland  insurance  expenses;  combined 
U.S.  brokerage  and  handling  and  inland 
freight  charges;  and  U.S.  Customs  duty. 
We  also  made  deductions  for 
commissions,  imputed  credit,  and  direct 
training  expenses. 
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We  deducted  those  indirect  selling 
ex{>ense8  that  related  to  economic 
activity  in  the  United  States,  including 
indirect  training  expenses. 

As  in  the  less-than-fair-value  (LTFV) 
investigation,  we  calculated  an  imputed 
credit  expense  by  multiplying  an 
interest  rate  by  the  net  balance  of 
production  costs  incurred  and  progress 
payments  made  during  the  construction 
period.  MHI  reported  this  expense  using 
a  Japanese  yen-denominated,  short-term 
interest  rate  for  the  portion  of  imputed 
credit  expenses  incurred  prior  to 
shipment.  We  recalculated  MHI's 
reported  imputed  credit  expense  to 
reflect  MHI's  U.S.-dollar-denominated, 
short-term  interest  rate  for  the  entire 
balance,  consistent  with  our  imputed 
credit  expense  methodology  that  relies 
on  the  interest  rate  applicable  to  the 
currency  in  which  the  sale  is  made.  We 
also  corrected  the  imputed  credit 
expense  calculation  by  converting  the 
yen-denominated  production  costs  into 
U.S.  dollars  based  on  the  exchange  rate 
in  effect  on  the  date  of  the  MHI  sale. 

In  addition,  we  deducted  the  cost  of 
further  manufacturing  or  assembly, 
includins  installation  expenses.  We 
classified  installation  charges  as  part  of 
further  manufacturing,  because  the  U.S. 
installation  process  involves  extensive 
technical  activities  on  the  part  of 
engineers  and  installation  supervisors. 
See  Mitsubishi  Heavy  Industries  v. 
United  States.  15  F.  Supp.  2d  807, 815- 
16  (Cn  1998)  {MiUubishi).  As  for  the 
further  manufacturing  cost,  we  relied  on 
MHI's  reported  amoimt  with  the 
exception  that  we  recalculated  the 
general  and  administrative  (G&A)  and 
interest  expense  rates  based  on  the 
entire  POR  and  not  just  part  of  the 
period  as  reported. 

Further,  we  made  an  adjustment  for 
CEP  profit  in  accordance  with  section 
772(d)(3)  of  the  Act. 

TKS 

We  calculated  CEP,  in  accordance 
with  sections  772  (b)  and  (d)  of  the  Act, 
for  TKS's  POR  sale  because  this  sale 
took  place  after  importation  by  a  seller 
affiliated  with  the  producer/exporter 
and  because  the  sale  involved  further 
manufacturing  in  the  United  States. 

We  calculated  the  CEP  sale  based  on 
the  packed  price  to  an  unaffiliated 
customer  in  the  United  States.  We  made 
deductions  for  the  following  charges: 
foreign  inland  fireight  to  port  in  Japan; 
foreign  brokerage  and  handling; 
international  freight;  combined  marine 
and  foreign  insurance;  U.S.  brokerage 
and  handling;  U.S.  Customs  duty; 
unloading  expenses;  and  cargo  survey 
fees.  We  also  deducted  those  selling 


expenses  that  related  to  economic 
activity  in  the  United  States  ■. 

We  also  deducted  the  cost  of  any 
further  manufacturing  or  assembly, 
including  testing  and  technical  service 
expenses.  We  classified  testing  and 
technical  service  expenses  as  part  of 
further  manufacturing,  because  the  U.S. 
installation  process  involves  extensive 
technical  activities  on  the  part  of 
engineers  and  installation  supervisors 
(see  Mitsubishi).  In  accordance  with 
section  772(d)(3)  of  the  Act,  we  made  an 
adjustment  for  CEP  profit. 

Cost  of  Production  Analysis 

The  Department  disregarded  certain 
sales  made  by  MHI  and  TKS  during  the 
LTFV  investigation  pursuant  to  a 
finding  that  sales  were  made  below  cost 
Thus,  in  accordance  with  section 
773(b)(2)(A)(ii)  of  the  Act,  there  are 
reasonable  grounds  to  believe  or  suspect 
that  respondents  MHI  and  TKS  made 
sales  in  the  home  market  at  prices  below 
the  cost  of  producing  the  merchandise 
in  the  current  review  periods.  As  a 
result,  the  Department  initiated 
investigatioiu  to  determine  whether  the 
respondents  made  home  market  sales 
during  the  POR  at  prices  below  their 
COP  within  the  meaning  of  section 
773(b)  of  the  Act. 

We  compared  the  COP  figures  to 
home  market  sales  of  the  foreign  like 
product  as  required  under  section 
773(b)  of  the  Act,  in  order  to  determine 
whether  these  sales  were  made  at  prices 
below  the  COP.  In  determining  whether 
to  disregard  home  market  sales  made  at 
prices  below  the  COP,  we  examined 
whether  (1)  Within  an  extended  period 
of  time,  such  sales  were  made  in 
substantial  quantities;  and  (2)  such  sales 
were  made  at  prices  which  permitted 
the  recovery  of  all  costs  witlun  a 
reascmable  period  of  time. 

The  results  of  our  cost  tests  for  both 
MHI  and  TKS  indicated  that  certain 
home  market  sales  were  at  prices  below 
COP,  and  would  not  permit  the  full 
recovery  of  all  costs  within  a  reasonable 
period  of  time.  In  accordance  with 
section  773(b)(1)  of  the  Act,  we 
therefore  excluded  the  below-cost  sales 
from  our  analysis  and  used  the 
remaining  above-cost  sales  as  the  basis 
for  determining  selling  expenses  and 
profit. 

Constructed  Value 

MM 

In  accordance  with  section  773(e)(1) 
of  the  Act,  we  calculated  CV  based  on 


'  Since  TKS's  calculated  imputed  credit  amount 
reflected  revenue  rather  than  an  expense,  we 
appropriately  added  to  CEP  the  amount  that  related 
to  the  economic  activity  in  the  United  States 


the  sum  of  the  respondent's  cost  of 
materials,  fabrication,  selling,  general 
and  administrative  (SG&A)  expenses 
and  U.S.  packing  costs  as  reported  in 
the  U.S.  sales  database.  In  accordance 
with  section  773(e)(2)(A),  we  based 
SG&A  and  profit  on  the  amounts 
incurred  and  realized  by  the  respondent 
in  connection  with  the  production  and 
sale  of  the  foreign  like  product  in  the 
ordinary  course  of  trade,  for 
consumption  in  the  foreign  country. 

We  relied  on  MHI's  reported  CV 
amounts  with  the  following  exception. 
We  recalculated  the  G&A  and  interest 
expense  rate,  applied  to  the  cost  of 
manufecturing  (COM)  and  included  in 
the  cost  of  production  (COP)  and  CV,  to 
include  G&A  and  interest  for  all  three 
years  of  production. 

For  selling  expenses,  we  used  the 
weighted-average  home  market  selling 
and  commission  expense  rate, 
calculated  based  on  sales  of  the  foreign 
like  product  made  in  the  ordinary 
course  of  trade,  and  applied  this  rate  to 
the  U.S.  COM.  We  excluded  from  this 
analysis  a  sale  made  to  an  affiliated 
party. 

In  accordance  with  section 
773(a)(6)(A)  of  the  Act,  we  added  the 
U.S.  packing  costs  to  a  CV  net  of 
packkig. 

TKS 

In  accordance  with  section  773(e)(1) 
of  the  Act,  we  calculated  CV  based  on 
the  sum  of  the  respondent's  cost  of 
materials,  fabrication,  SG&A  and  U.S. 
packingcosts  as  reported  in  the  U.S. 
sales  database.  In  accordance  with 
section  773(e)(2)(A),  we  based  SG&A  - 
and  profit  on  the  amounts  incurred  and 
realized  by  the  respondent  in 
connection  with  the  production  and  sale 
of  the  foreign  like  product  in  the 
ordinary  coiirse  of  trade,  for 
consumption  in  the  foreign  country. 

We  relied  on  the  reported  CV  amounts 
with  the  following  exceptions.  We 
recaknilatad  the  G&A  rate  applied  to 
COM  in  the  calculation  of  COP  and  CV 
to  include  additional  operating  income 
and  expenses.  We  also  recalculated  the 
G&A  and  interest  expense  rate  to 
include  G&A  and  interest  for  all  fiscal 
years  of  the  production  period. 

For  selling  expenses,  we  used  the 
weighted-average  home  market  direct 
and  indirect  selling  expense  rates, 
calculated  based  on  sales  of  the  foreign 
like  product  made  in  the  ordinary 
course  of  trade,  and  applied  these  rates 
to  the  U.S.  COM. 

In  accordance  with  section 
773(a)(6)(A)  of  the  Act,  we  added  U.S. 
packing  costs  to  a  CV  net  of  packing. 
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Price-to-CV  Comparisons 

For  CEP  to  CV  comparisons,  we 
deducted  from  CV  the  weighted-average 
home  market  direct  selling  expenses, 
including  imputed  credit,  piu^uant  to 
section  773(a)(8)  of  the  Act.  We 
calculated  imputed  credit  for  CV 
purposes  in  accordance  with  the 
mediodology  explained  in  the' 
"Constructed  Export  Price"  section  of 
this  notice.  We  imputed  credit  expenses 
for  CV  using  the  weighted-average,  yen- 
based,  short-term  interest  rate  reported 
for  the  POR,  since  home  market  sales 
were  denominated  in  yen. 

Level  of  Trade  and  CEP  Offset 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  (LOT)  as  the  export 
price  (EP)  or  CEP  transaction.  The  NV 
LOT  is  that  of  the  starting-price  sales  in 
the  comparison  market  or,  when  NV  is 
based  on  CV  as  is  the  case  in  these 
reviews,  that  of  the  sales  from  which  we 
derive  SGScA  expenses  and  profit.  For 
EP.  the  U.S.  LOT  is  also  the  level  of  the 
starting-price  sale,  which  is  usually 
from  the  exporter  to  an  unaffiliated  U.S. 
customer.  For  CEP,  it  is  the  level  of  the 
constructed  sale  from  the  exporter  to  an 
affiliated  importer,  after  the  deductions 
required  under  section  772(d)  of  the 
Act. 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  EP  or  CEP  sales,  we 
examine  stages  in  the  marketing  process 
and  selling  hinctions  along  the  chain  of 
distribution  between  the  producer  and 
the  unaffiliated  customer.  If  the 
comparison-market  sales  are  at  a 
different  LOT,  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the  LOT 
of  the  export  transaction,  we  make  an 
LOT  adjustment  imder  section 
773(a)(7)(A)  of  the  Act.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61731,  61732  (November  19, 
1997). 

•For  CEP  sales,  if  the  NV  level  is  more 
remote  from  the  factory  than  the  CEP 
level  and  there  is  no  basis  for 
determining  whether  the  difference  in 
the  levels  between  NV  and  CEP  affects 


price  comparability,  we  adjust  NV 
imder  section  773(a)(7)(B)  of  the  Act 
(the  CEP  offset  provision).  The  CEP 
offset  is  calculated  as  the  lesser  of  the 
following: 

1.  The  indirect  selling  expenses  on 
the  comparison  market  sale,  or 

2.  The  indirect  selling  expenses 
deducted  from  the  starting  price  in 
calculating  CEP. 

In  their  respective  questionnaire 
responses,  MHI  and  "DCS  each  reported 
two  different  LOTs — one  for  the  U.S. 
market  and  another  for  the  comparison 
market — and  both  reported  that 
comparison-market  sales  are  made  at  a 
more  advanced  LOT  than  U.S.  sales. 
Both  respondents  requested  that  the 
Department  perform  a  CEP  offset  in  lieu 
of  a  LOT  adjustment,  as  they  were 
imable  to  quantify  the  price  differences 
related  to  sales  made  at^e  different 
LOTs.  To  determine  whether  a  CEP 
offset  was  warranted,  we  compared  the 
distribution  systems  used  by  the 
respondents  for  thefr  comparison 
market  and  U.S.  sales,  including  selling 
functions  and  class  of  customer,  for 
each  claimed  LOT,  after  making  the 
appropriate  deductions  under  section 
772(d)  of  the  Act.  Both  respondents 
reported  that  they  sold  through  one 
channel  of  distribution  in  the 
comparison  market,  and  through  a 
different  channel  in  the  United  States. 
In  the  comparison  market,  MHI  and  TKS 
sold  subject  merchandise  directly  to 
unaffiliated  customers,  while  in  the 
United  States,  they  both  sold  the  subject 
merchandise  through  their  affiliates, 
MLP  U.S.A.,  hic.  and  TKS  {U.S.A), 
respectively,  who  then  sold  the  subject 
merchandise  directly  to  unaffiliated 
purchasers.  For  MHI,  we  compared  the 
selling  functions  and  the  level  of 
activity  in  each  distribution  channel, 
and  foimd  that  several  of  the  functions 
performed  in  the  comparison-market    * 
either  were  not  performed  in  connection 
with  the  U.S.  sale  at  the  export  LOT,  or 
were  performed  at  a  significantly  lower 
level  of  activity  on  the  part  of  NOD. 
These  selling  functions  include:  pre-sale 
consultations,  advertising,  market 
research  and  identifying  potential 
customers,  arranging  for  transportation 
of  merchandise,  receipt  of  proposal 
requests,  customer  invoicing,  payment 
collection,  and  post-sale  services. 

For  TKS,  we  compared  the  selling 
functions  and  the  level  of  activity  in 


each  distribution  channel,  and  foimd 
that  several  of  the  functions  performed 
in  the  comparison-market  either  were 
not  performed  in  connection  with  the 
U.S.  sale  at  the  export  LOT,  or  were 
performed  oidy  by  the  affiliated 
company,  TKS  (U.S.A.).  These  selling 
functions  included:  contract 
negotiations,  plant  layout  and  design, 
after-sale  service,  parts  inventory 
maintenance,  and  operator  training. 

As  we  have  determined  that 
installation  expenses  incurred  on  the 
U.S.  sales  should  be  treated  as  further 
manufacturing  expenses  (rather  than 
movement  expenses,  as  claimed  by 
MHI,  or  direct  selling  expenses,  as 
claimed  by  TKS),  the  CEP  after 
deduction  for  all  expenses  under  section 
772(d)  of  the  Act  reflects  an  uninstalled 
LNPP.  Supporting  this  contention  is  the 
fact  that  many  of  the  same  selling 
functions  that  are  performed  at  the 
comparison-market  LOT  are  performed 
not  at  the  export  LOT,  but  by  the 
respondents'-U.S.  affiliates.  Based  on 
this  analysis,  we  conclude  that  the 
comparison-market  and  U.S.  channels  of 
distribution  and  the  sales  functions 
associated  with  each  are  sufficiently 
different  so  as  to  constitute  two  different 
levels  of  trade,  and  we  find  that  the 
comparison-market  sales  are  made  at  a 
more  advanced  LOT  than  are  CEP  sales. 
As  there  is  no  comparison-maiiLet  LOT 
that  is  comparable  to  that  in  the  United 
States,  we  have  no  basis  for  determining 
the  extent  to  which  the  difference  in 
LOTs  affects  price  comparability. 
Therefore,  we  performed  a  CEP  offset  to 
NV  in  accordance  with  section 
773(a)(7)(B)  of  the  Act  by  deducting  the 
lesser  of  home  market  indirect  selling 
expenses  or  the  sum  of  the  U.S.  indirect 
selling  expenses. 

Currency  Conversion 

We  made  ciurency  conversions,  in 
accordance  with  section  773(A)(a)  of  the 
Act,  based  on  the  official  exchange  rates 
in  effect  on  the  dates  of  the  U.S.  sales 
as  certified  by  the  Federal  Reserve  Bank 
of  New  York. 

Preliminary  Results  of  Review 

As  a  result  of  these  reviews,  we 
preliminarily  determine  that  the 
weighted-average  dumping  margins  for 
the  respective  PORs  are  as  follows: 


Manufacturer/exporter 

Period 

Margin 

Mitsubishi  Heavy  Industries,  Ltd — .»... ».~ — ............ 

Tokyo  Kikai  Seisakusho ~ - — 

9/5/96-8/31/98 
9/1/97-8/31/98 

55.28 
0.00 
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We  will  disclose  the  calcttlations  used 
in  o\ir  analysis  to  parties  to  this 
proceeding  within  five  days  of  the 
publication  date  of  this  notice.  See  19 
CFR  351.224(b).  Any  interested  party 
may  request  a  hearing  within  30  days  of 
publication.  See  19  CFR  351.310(c).  If 
requested,  a  hearing  will  be  held  44 
days  after  the  publication  of  this  notice, 
or  the  first  workday  thereafter. 

Issues  raised  in  tne  hearing  will  be 
limited  to  those  raised  in  the  respective 
case  briefs  and  rebuttal  briefs.  Case 
briefs  from  interested  parties  and 
rebuttal  briefs,  limited  to  the  issues 
raised  in  the  respective  case  briefs,  may 
be  submitted  not  later  than  30  days  and 
37  days,  respectively,  from  the  date  of 
publication  of  these  preliminary  results. 
See  19  CFR  351.309(c)  and  (d).  Parties 
who  submit  case  briefs  or  rebuttal  briefs 
in  this  proceeding  are  requested  to 
submit  with  each  argument:  (1)  A 
statement  of  the  issue  and  (2)  a  brief 
summary  of  the  argument.  Parties  are 
also  encouraged  to  provide  a  summary 
of  the  argiunents  not  to  exceed  five 
pages  and  a  table  of  statutes, 
relations,  and  cases  cited. 

The  Department  will  issue  the  final 
results  of  these  administrative  reviews, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  written  briefs  or  at 
the  hearing,  if  held,  not  later  than  120 
days  after  the  date  of  publication  of  this 
notice. 

Interested  parties  who  wish  to  request 
a  hearing  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  Room  B-099, 
within  30  days  of  the  date  of  publication 
of  this  notice.  Requests  should  contain: 
(1)  The  party's  name,  address  and 
telephone  number;  (2)  the  number  of 
participants;  and  (3)  a  list  of  issues  to  be 
discussed.  See  19  CFR  351.310(c). 

AjMssment  Rates 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidimiping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appropriate  appraisement  instructions 
directly  to  the  Customs  Service  upon 
completion  of  these  reviews.  The  final 
results  of  these  reviews  shall  be  the 
basis  for  the  assessment  of  antidumping 
duties  on  entries  of  merchandise 
covered  by  the  final  results  of  these 
reviews  and  for  future  deposits  of 
estimated  duties.  We  will  instruct  the 
Customs  Service  to  assess  antidiunping 
duties  on  all  appropriate  entries  covered 
by  these  reviews  if  any  importer-specific 
assessment  rate  calculated  in  the  final 
results  of  these  reviews  is  above  de 
minimis.  For  assessment  purposes,  we 
intend  to  calculate  importer-specific 


assessment  rates  for  the  subject 
merchandise  by  aggregating  the 
dumping  margins  calculated  for  all  U.S. 
sales  examined  and  dividing  this 
amount  by  the  total  entered  value  of  the 
sales  examined. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbiu'sement  of  antidimiping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  these  review 
periods.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

Cash  DeptMit  Requirements 

The  following  cash  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
these  administrative  reviews,  as 
provided  by  section  751(a)(1)  of  the  Act: 
(1)  The  cash  deposit  rates  for  the 
reviewed  companies  will  be  those 
established  in  the  final  results  of  these 
reviews,  except  if  the  rate  is  less  than 
0.50  percent,  and  therefore,  de  minimis 
within  the  meaning  of  19  CFR 
351.106(d)(1),  in  which  case  the  cash 
deposit  rate  will  be  zero;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  these  reviews,  a 
prior  review,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  th6 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  58.69 
percent,  the  "All  Others"  rate  made 
effective  by  the  LTFV  investigation. 
These  requirements,  when  imposed, 
shall  remain  in  effect  imtil  publication 
of  the  final  results  of  the  next 
administrative  review. 

These  administrative  reviews  and 
notice  are  published  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act. 

Dated:  September  30, 1999. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

A  dministration . 

[FR  Doc.  99-26592  Filed  10-8-99;  8:45  am] 

BIUMG  CODE  3610-OS-^ 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-580-839,  A-583-833] 

Notice  of  Postponement  of  Preliminary 
Antidumping  Duty  Determlnatlohs: 
Certain  Polyester  Staple  Hber  From 
the  Republic  of  Korea  and  Taiwan 

AGENdv:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  12, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vincent  Kane  (Republic  of  Korea)  or 
Alysia  Wilson  (Taiwan),  AD/CVD 
Enforcement,  Group  I,  Office  1,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  1870, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone  (202)  482-2815  or 
482-0108,  respectively. 

Postponement  of  Preliminary 
Determinatioiis 

On  April  29, 1999,  the  Department  of 
Commerce  (the  Etepartment)  published 
its  notice  of  initiation  of  antidumping 
investigations  of  certain  polyester  staple 
fiber  from  the  Republic  of  Korea  and 
Taiwan.  See  Initiation  of  Antidumping 
Duty  Investigations:  Certain  Polyester 
Staple  Fiber  from  the  Republic  of  Korea 
and  Taiwan,  64  FR  23053.  The  initiation 
notice  stated  that  we  would  issue  our 
prelimii^ary  determinations  by 
September  9, 1999.  On  August  25, 1999, 
at  the  request  of  E.I.  DuPont  de 
Nemours,  Inc.;  Arteva  Specialities 
S.a.r.l.,  d/b/a  KoSa;  Wellman,  Inc.;  and 
Intercontinental  Polymers,  Inc. 
(hereinafter  collectively  referred  to  as 
"the  petitioners") ',  the  Department 
extended  the  preliminary  determination 
until  no  later  than  September  29, 1999. 
See  Notice  of  Postponement  of 
Preliminary  Antidumping  Duty 
Determinations:  Certain  Polyester  Staple 
Fiber  from  the  Republic  of  Korea  and 
Taiwan,  64  FR  47766  (September  1, 
1999). 

On  September  29, 1999,  pursuant  to 
section  733(c)(1)(A)  of  the  Tariff  Act  of 
1930,  as  amended,  the  petitioners 
requested  that  the  Department  postpone 
the  preliminary  determinations  in  these 
investigations.  Since  the  Department 
finds  no  compelling  reason  to  deny  the 
request,  we  are  postponing  the  deadline 
for  issuing  these  determinations  until  no 
later  than  October  4, 1999. 

This  extension  and  notice  are  in 
accordance  with  section  733(c)  of  the 
Act. 


<  E.I.  DuPont  de  Nemours.  Inc.  is  not  a  petitioner 
in  the  Taiwan  case. 
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Dated:  September  29. 1999. 
Robert  S.  LaRussa, 
Assistant  Secretary  for  Import 
Administration. 
!FR  Doc.  99-26586  Filed  10-8-99;  8:45  am] 

BIUMQ  CODE  3S10-OS-P 

DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 
[A-3S7-604] 

Siiicon  Metal  From  Argentina: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

agency:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 

SUMMARY:  In  response  to  a  request  from 
the  respondent,  the  Department  of 
Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  silicon 
metal  from  Argentina.  The  review 
covers  one  manufacturer/exporter  of  the 
subject  merchandise  to  the  United 
States  and  the  period  September  1, 1997 
through  August  31. 1998. 

We  nave  preliminarily  determined 
that  respondent  has  not  made  sales 
below  normal  value  during  the  period  of 
review.  If  these  preliminary  results  are 
adopted  in  our  final  results  of  review, 
we  vdll  instruct  the  U.S.  Customs 
Service  not  to  assess  antidumping 
duties  on  entries  subject  to  this  review. 
EFFECTIVE  DATE:  October  12,  1999. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Helen  M.  Kramer  or  Linda  Ludwig, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202)  482-0405  or  482-3833, 
respectively. 

APPLICABLE  STATUTE  AND  REGULATIONS: 
Unless  otherwise  indicated,  all  citations 
to  the  Trade  and  Tariff  Act  of  1930,  as 
amended  (the  Act)  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  of  1994  (URAA).  In 
addition,  unless  otherwise  indicated,  all 
references  to  the  Department's 
regulations  are  to  19  CFR  Part  351 
(1998). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  26, 1991,  the 
Department  published  an  antidiuiping 


duty  order  on  siUcon  metal  from 
Argentina  (56  FR  48779),  which  was 
amended  on  July  10, 1995,  pursuant  to 
court  remand  (60  FR  35551).  The 
Department  published  a  notice  of 
"Opportimity  To  Request 
Administrative  Review"  of  the 
antidumping  duty  order  for  the  1997/ 
1998  review  period  on  September  11, 
1998  (63  FR  49543).  On  September  30, 
1998,  the  respondent, 
Electrometalurgica  Andina  S.A.I.C. 
("Andina")  filed  a  request  for  review. 
We  published  a  notice  of  initiation  of 
this  review  on  October  29, 1998  (63  FR 
58009). 

Due  to  the  complexity  of  issues 
involved  in  this  case,  the  Department 
extended  the  time  limit  for  completion 
of  the  preliminary  results  imtil 
September  30, 1999,  in  accordance  with 
section  751(a)(3)(A)  of  the  Act.  See  64 
FR  23056  (April  29,  1999).  The  deadline 
for  the  final  results  of  this  review  will 
continue  to  be  120  days  after  the  date  of 
publication  of  this  notice.  The 
Department  is  conducting  this  review  in 
accordance  with  section  751  of  the  Act. 

Scope  of  the  Review 

The  product  covered  by  this  review  is 
silicon  metal.  During  the  less-than-fair- 
value  (LTFV)  investigation,  silicon 
metal  was  described  as  containing  at 
least  96.00  percent,  but  less  than  99.99 
percent,  silicon  by  weight.  In  response 
to  a  request  by  the  petitioners  for 
clarification  of  the  scope  of  the 
antidumping  duty  order  on  silicon 
metal  from  the  People's  Republic  of 
China,  the  Department  determined  that 
material  with  a  higher  aluminum 
content  containing  between  89  and  96 
percent  silicon  by  weight  is  the  same 
class  or  kind  of  merchandise  as  silicon 
metal  described  in  the  LTFV 
■  investigation.  See  Final  Scope  Rulings — 
Antidumping  Duty  Orders  on  Silicon 
Metal  From  the  People's  Republic  of 
China,  Brazil  and  Argentina  (February  3, 
1993).  Therefore,  such  material  is 
within  the  scope  of  the  orders  on  silicon 
metal  from  the  PRC,  Brazil  and 
Argentina.  Silicon  metal  is  currently 
provided  for  imder  subheadings 
2804.69.10  and  2804.69.50  of  the 
Harmonized  Tariff  Schedule  (HTS)  and 
is  commonly  referred  to  as  a  metal. 
Semiconductor-grade  silicon  (silicon 
metal  containing  by  weight  not  less  than 
99.99  percent  of  silicon  and  provided 
for  in  subheading  2304.61.00  of  the 
HTS)  is  not  subject  to  this  review.  These 
HTS  subheadings  are  provided  for 
convenience  and  U.S.  Customs 
purposes.  Our  written  description  of  the 
scope  of  the  proceeding  is  dispositive. 


Verification 

As  provided  in  section  782(i)(3)  of  the 
Act,  we  verified  sales  and  cost 
information  providec*  by  Andina  at  its 
headquarters  in  Buenos  Aires  and  at  its 
plant  in  San  Juan,  Argentina  from  May 
17  through  28. 1999,  using  standard 
verification  procedures,  including 
inspection  of  the  manulactiuing 
facilities,  examination  of  relevant  sales 
and  financial  records,  and  selection  of 
original  documentation  containing 
relevant  information.  As  a  result  of  our 
findings  at  verification,  we  adjusted  the 
costs  of  wood  chips  and  electricity.  See 
"Verification  of  Cost  at 
Electrometalurgica  Andina  S.A.I.C,  San 
Juan  and  Buenos  Aires.  Argentina,  May 
17-21. 1999,"  dated  August  6,  1999, 
"Verification  of  Sales  at 
Electrometalurgica  Andina  S.A.I.C,  San 
Juan  and  Buenos  Aires.  Argentina,  May 
24-28,  1999,"  dated  August  6,  1999.  and 
"Analysis  of  Electrometalurgica  Andina 
S.A.I.C.  for  the  PreUminary  Results  of 
the  Administrative  Review  of  Silicon 
Metal  bom  Argentina  for  the  Period 
September  1, 1997  through  August  31, 
1998,"  dated  September  10.  1999. 

Cost  of  Production  Analsrsis 

Because  all  of  Andina's  sales  in  the 
home  market  during  the  last  completed 
segment  of  the  proceeding  failed  the 
cost  test  and,  as  such,  were  disregarded, 
we  initiated  a  cost  of  production 
("COP")  analysis  in  accordance  with 
section  773(b)  of  the  Act.  We  conducted 
the  COP  analysis  as  described  below. 

A.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  the  weighted- 
average  COP  based  on  the  sum  of  the 
cost  of  materials,  processing, 
depreciation,  interest  expenses,  general 
and  administrative  expenses,  and 
pacldng  costs.  We  used  the  period 
January  through  September  1998,  as 
there  was  no  production  of  silicon  metal 
during  the  POR  imtil  January,  and  in  the 
normal  course  of  business  Andina 
accounts  for  costs  on  a  quarterly  basis 
ending  in  September.  We  revised  the 
reported  cost  of  the  first  stage  of 
production  by  increasing  the  cost  of 
wood  chips  purchased  from  an  affiliated 
supplier  to  reflect  more  closely  the 
affiliate's  actual  costs.  We  increased  the 
cost  of  energy  purchased  during  the 
months  of  August  and  September  to 
include  a  price  increase  not  reflected  in 
respondent's  accoimts  imtil  the 
preparation  of  the  audited  financial 
statements.  We  corrected  the  reported 
financial  expenses  by  deducting  interest 
revenue  received  from  customers. 
Pursuant  to  section  773(f)(l)(C)(ii)  of  the 
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Act  and  section  351.407(d)  of  the 
Department's  regidations,  we  denied  a 
claimed  adjustment  for  startup  costs,  as 
we  determined  Andina's  investment  in 
the  rebuilding  of  the  furnace  used  for 
production  of  silicon  metal  did  not  meet 
the  Department's  criteria  for  a  "new 
production  facility."  Andina  stated  that 
the  retooling  of  Furnace  IV  "involved 
the  replacement  of  the  furnace  lining, 
and  the  acquisition  and  installation  of  a 
new  production  technology."  See 
supplemental  response  of  March  2, 
1999,  page  7.  Section  351.407(d)(l)(i)  of 
the  Department's  regvdations  provides 
that  "new  production  fodlities" 
includes  the  substantially  complete 
retooling  of  an  existing  plant. 
Substantially  complete  retooling 
involves  the  replacement  of  nearly  all 
production  machinery  or  the  equivalent 
rebuilding  of  existing  machinery.  As 
verified  by  the  Department  during  a 
plant  visit,  Andina  relined  an  existing 
furnace  in  an  existing  production 
facility  and  installed  new  equipment  to 
lower  electrodes  into  the  furnace.  We 
regard  this  investment  as  essentially 
maintenance  of  an  existing  facility. 

B.  Test  of  Home  Market  Prices 

We  compared  the  revised  weighted- 
average  COP  to  home  market  sales  of  the 
foreign  like  product  as  required  under 
section  773(13)  of  the  Act.  We  regarded 
all  sales  of  silicon  metal  as  identical 
products.  See  section  771(16)(A)  of  the 
Act.  In  determining  whether  to 
disregard  home-market  sales  made  at 
prices  below  the  COP,  we  examined 
whether  (1)  within  an  extended  period 
of  time,  such  sales  were  made  in 
substantial  quantities,  and  (2)  such  sales 
were  made  at  prices  which  permitted 
the  recovery  of  all  costs  within  a 
reasonable  period  of  time.  See  sections 
773(b)(2)(B)-(D)  of  the  Act.  We 
compared  the  COP  to  the  home  market 
prices,  less  any  applicable  movement 
charges  and  warehousing  expenses.  We 
found  all  home  market  sales  were  made 
at  prices  above  the  COP. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  the 
subject  merchandise  sold  by  Andina 
and  exported  to  the  United  States  were 
made  at  less  than  normal  value  ("NV"), 
we  compared  export  price  ("EP")  to  the 
NV.  as  described  in  the  "Export  Price" 
and  "Normal  Value"  sections  of  this 
notice.  Piusuant  to  section  777A(d)(2)  of 
the  Act,  we  compared  the  EPs  of 
individual  U.S.  transactions  to  monthly 
weighted-average  NVs  of  the  foreign  like 
product.  We  considered  the 
merchandise  sold  in  the  U.S.  and  home 
markets  to  be  identical  products. 


Export  Price 

We  based  United  States  price  on  EP, 
as  defined  in  section  772(a)  of  the  Act, 
because  Andina  sold  the  merchandise  to 
an  unaffiliated  company  prior  to 
importation  and  constructed  export 
price  was  not  otherwise  indicated  by  the 
facts  of  record. 

We  calculated  EP  based  on  the 
packed,  delivered,  duty-impaid  price  to 
an  unaffiliated  trading  company  in  the 
United  States.  We  made  deductions 
pursuant  to  section  772(c)(2)  of  the  Act 
for  foreign  inland  freight,  ocean  freight, 
brokerage  and  handling,  and  increased 
the  United  States  price  by  the  amoimt 
of  duty  drawback  in  accordance  with 
section  772(c)(1)(A)  of  the  Act. 

Normal  Value  (NV) 

In  order  to  determine  whether  sales  of 
the  foreign  like  product  in  the  home 
market  are  a  viable  basis  for  calculating 
NV,  we  compared  the  volume  of  home 
market  sales  of  the  foreign  like  product 
to  the  voliune  of  subject  merchandise 
sold  in  the  United  States,  in  accordance 
with  section  773(a)(1)(C)  of  the  Act. 
Andina's  aggregate  volume  of  home 
market  sales  of  the  foreign  like  product 
was  greater  than  five  percent  of  its 
respective  aggregate  volume  of  U.S. 
sales  of  the  subject  merchandise. 
Therefore,  we  have  based  NV  on  home 
market  sales. 

Andina  made  sales  exclusively  to 
unaffiliated  customers  in  the  home 
market  during  the  period  of  review. 
Therefore  we  did  not  perform  the  arm's 
length  test.  All  of  the  home  market  sales 
were  made  at  prices  above  the  cost  of 
production.  Home  market  prices  were 
based  on  the  packed,  ex-factory  or 
delivered  prices  to  customers.  We  made 
deductions  to  NV  according  to  section 
773(a)(6)(B)  of  the  Act,  where 
appropriate,  for  inland  freight, 
warehousing  expense,  credit  expenses, 
and  packing.  We  also  made  a  deduction 
from  NV  for  the  gross  revenue  tax 
imposed  on  home  market  sales  revenue, 
but  not  on  export  sales  pursuant  to 
section  773(a)(6)(B)(iii)  of  the  Act. 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  ("LOT")  as  the  EP  or 
CEP  transaction.  In  this  case,  the  record 
shows  that  sales  in  both  markets  were 
made  at  the  same  LOT.  Andina  made 
sales  directly  to  its  customers  in  the 
United  States  and  Argentina.  There 
were  no  differences  in  the  selling 
functions  performed  for  distributors, 
end-users  or  trading  companies  in  either 


market.  Andina  provided  only  packing 
and  shipping  services.  No  technical 
services  or  warranties  were  provided. 

Preliminary  Results  of  Review 

We  preliminarily  determine  that  no 
margin  exists  for  Andina  for  the  period 
September  1, 1997  through  August  31, 
1998.  Pursuant  to  section  351.224  of  the 
Department's  regulations,  we  will 
disclose  the  calculations  performed  to 
the  parties  to  this  proceeding  within 
five  days  of  the  date  of  publication  of 
this  notice.  An  interested  party  may 
request  a  hearing  within  30  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
publication,  or  the  first  business  day 
thereafter.  Issues  raised  in  the  hearing 
will  be  limited  to  those  raised  in  the 
respective  case  briefs  and  rebuttal  briefs. 
Interested  parties  may  submit  case  briefs 
and  rebuttal  briefs  not  later  than  30  days 
and  37  days,  respectively,  after  the  date 
of  publication  of  these  preliminary 
results  of  review.  See  19  CFR 
351.309(c)(l)(ii)  and  (d)(1). 

Parties  who  submit  case  briefs  or 
rebuttal  briefs  in  this  proceeding  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument.  Parties 
are  also  encouraged  to  provide'a 
summary  of  the  arguments  not  to  exceed 
five  pages  and  a  table  of  statutes, 
regulations,  and  cases  cited. 

The  Department  will  issue  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  such  written  briefs 
or  at  the  hearing,  if  held,  not  later  than 
120  days  after  the  date  of  publication  of 
this  notice. 

Interested  parties  who  wash  to  request 
a  hearing  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  Room  B- 
099,within  30  days  of  the  date  of 
publication  of  this  notice.  Requests 
should  contain:  (1)  the  party's  name, 
address  and  telephone  nimiber;  (2)  the 
number  of  participants;  and  (3)  a  list  of 
issues  to  be  discussed.  See  19  CFR 
351.310(c). 

Assessment  Rates 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidimiping 
duties  on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service  upon  the  completion  of  this 
review.  The  final  results  of  this  review 
shall  be  the  basis  for  the  assessment  of 
antidumping  duties  on  entries  of 
merchandise  covered  by  this  review  and 
for  future  deposits  of  estimated  duties. 
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Cash  Deposit  Requirements 

The  following  cash  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  silicon  metal  from  Argentina  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  Andina  will  be  the  rate 
established  in  the  final  results  of 
administrative  review,  except  if  the  rate 
is  less  than  0.5  percent,  and  therefore, 
de  minimis  within  the  meaning  of  19 
CFR  351.106,  in  which  case  the  cash 
deposit  rate  will  be  zero;  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review, 
but  covered  in  the  original  less  than  fair 
value  (LTFV)  investigation,  the  cash 
deposit  rate  will  continue  to  be  the  rate 
published  in  the  amended  final 
determination;  or  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review  or  the 
LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manu&cturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  17.87 
percent,  the  "All  Others"  rate  made 
effective  by  the  amended  LTFV 
determination.  These  requirements, 
when  imposed,  shall  remain  in  effect 
imtil  publication  of  the  final  results  of 
the  next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  imder  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  these  review 
periods.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  die  Act. 

Dated:  September  30, 1999. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  99-26588  Filed  10-8-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-583-e27] 

Static  Random  Access  Memory 
Semiconductors  From  Taiwan; 
Preliminary  Results  of  Antidumping 
Duty  New  Shipper  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  In  response  to  a  request  by 
GSI  Technology,  the  Department  of 
Commerce  is  conducting  a  new  shipper 
review  of  the  antidumping  duty  order 
on  static  random  access  memory 
semiconductors  from  Taiwan.  The 
period  of  review  is  October  1, 1997, 
through  September  30, 1998. 

We  nave  preliminarily  determined 
that  sales  have  been  made  below  the 
normal  value  by  GSI  Technology,  ff 
these  preliminary  results  are  adopted  in 
the  final  results  of  this  review,  we  will 
instruct  the  Customs  Service  to  assess 
antidimiping  duties  on  all  appropriate 
entries. 

EFFECTIVE  DATE:  October  12,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shawn  Thompson  or  Irina  Itkin,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-1776  or  (202)  482- 
0656,  respectively. 
SUPPLEMENTARY  INFORMATION:  Unless 
otherwise  indicated,  all  citations  to  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
are  references  to  the  provisions  effective 
January  1, 1995,  the  effective  date  of  the 
amendments  made  to  the  Act  by  the 
Uruguay  Round  Agreements  Act.  In 
addition,  uinless  otherwise  indicated,  all 
citations  to  the  Department  of 
Commerce  regulations  are  to  19  CFR 
Part  351  (1998). 

Background 

On  October  15, 1998,  GSI  Technology 
requested  that  the  Department  of 
Commerce  (the  Department)  conduct  a 
new  shipper  review  pursuant  to  section 
751(a)(2)(B)  of  the  Act  and  19  CFR 
351.214(b).  In  this  request,  GSI 
Technology  certified  that  it  did  not 
export  the  subject  merchandise  to  the 
United  States  during  the  period  covered 
by  the  original  less-than-fair-value 
(LTFV)  investigation  (the  "POI").  and 
that  it  is  not  affiliated  with  any 
company  which  exported  subject 
merchandise  to  the  United  States  during 
the  POI.  Pursuant  to  19  CFR 
351.214(b)(2)(iv),  GSI  Technology 
submitted  documentation  establishing 


the  date  on  which  it  first  entered  subject 
merchandise  for  consumption  into  the 
United  States,  the  volume  of  that 
shipment,  and  the  date  of  the  first  sale 
to  an  unaffiliated  customer  in  the 
United  States.  Based  on  the  above 
information,  the  Department  initiated  a 
new  shipper  review  covering  GSI 
Technology'  [see  Static  Random  Access 
Memory  Semiconductors  from  Taiwan: 
Initiation  of  New  Shipper  Antidumping 
Duty  Administrative  Review,  63  FR 
67456  (Dec.  7,  1998)).  The  Department 
is  now  conducting  this  review  in 
accordance  with  section  751  of  the  Act 
and  19  CFR  351.214. 

On  December  8, 1998,  we  issued  our 
questionnaire  to  GSI  Technology.  We 
received  a  response  to  this 
questionnaire  in  January  1999. 

In  February  and  April  1999,  we  issued 
supplemental  questionnaires  to  GSI 
Technology.  We  received  responses  to 
these  questionnaires  in  March  and  May 
1999,  respectively. 

On  May  24, 1999.  the  Department 
published  in  the  Federal  Register  a 
notice  of  postponement  of  the 
preliminary  results  until  no  later  than 
October  4, 1999  (64  FR  27966). 

In  June  1999,  we  issued  an  additional 
supplemental  questionnaire  to  GSI 
Technology.  We  received  a  response  to 
this  questionnaire  in  July  1999. 

In  Jidy,  August,  and  September  1999, 
the  Department  conducted  verification 
of  the  data  submitted  by  GSI 
Technology,  in  accordance  with  section 
782(i)  of  the  Act  and  19  CFR 
351.307(b)(l)(iv). 

Also  in  September  1999,  the 
Department  requested  that  GSI 
Technology  submit  a  revised  cost 
database  incorporating  the  verification 
findings. 

Scope  of  the  Review 

The  products  covered  by  this  review 
are  synchronous,  asynchronous,  and 
specialty  SRAMs  from  Taiwan,  whether 
assembled  or  unassembled.  Assembled 
SRAMs  include  all  package  types. 
Unassembled  SRAMs  include  processed 
wafers  or  die,  uncut  die  and  cut  die. 
Processed  wafers  produced  in  Taiwan, 
but  packaged,  or  assembled  into 
memory  modules,  in  a  third  country,  are 
included  in  the  scope;  processed  wafers 
produced  in  a  third  country  and 
assembled  or  packaged  in  Taiwan  are 
not  included  in  the  scope. 

The  scope  of  this  review  includes 
modules  containing  SRAMs.  Such 
modules  include  single  in-line 
processing  modules,  single  in-line 
memory  modules,  dual  in-line  memory 
modules,  memory  cards,  or  other 
collections  of  SRAMs,  whether 
unmounted  or  mounted  on  a  circuit 
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board.  The  scope  of  this  review  does  not 
include  SRAMs  that  are  physically 
integrated  with  other  components  of  a 
motherboard  in  such  a  manner  as  to 
constitute  one  inseparable  amalgam 
(i.e.,  SRAMs  soldered  onto 
motherboards). 

The  SRAMs  within  the  scope  of  this 
review  are  currently  classifiable  under 
the  subheadings  8542.13.8037  through 
8542.13.8049,  8473.30.10  through 
8473.30.90,  and  8542.13.8005  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
review  is  dispositive. 

Period  of  Review 

The  period  of  review  (POR)  is  October 
1, 1997,  through  September  30, 1998. 

Use  of  Partial  Facts  Available 

We  determine  that  the  use  of  partial 
facts  available  is  appropriate  for  GSI 
Technology,  in  accordance  with  section 
776(a)  of  3ie  Act.  At  verification,  we 
discovered  that  the  respondent  had  mis- 
allocated  certain  rebates  received  from 
one  of  its  subcontractors  during  the  POR 
when  calculating  its  difference-in- 
merchandise  (difmer)  and  constructed 
value  (CV)  data.  Because  we  find  that 
this  mistake  caused  a  significant 
distortion  in  the  reported  costs,  we 
determine  that  GSI  Technology's  cost 
data  is  imreliable  for  use  in  the 
preliminary  results.  Moreover,  although 
the  correct  data  exists  on  the  record  of 
this  proceeding,  we  are  unable  to  use 
this  data  at  this  time  in  our  preliminary 
results  due  to  the  short  time  between 
the  end  of  verification  and  the  date  of 
the  preliminary  results.  However,  we 
have  requested  that  the  respondent 
provide  a  new  cost  database  which 
incorporates  our  verification  findings, 
and  we  may  consider  this  data  for 
purposes  of  the  final  results. 

Because  we  find  that  the  respondent's 
cost  data  is  unuseable  in  its  current 
form,  for  purposes  of  the  preliminary 
results  we  have,  pursuant  to  section 
776(a)(2)(B)  of  the  Act,  based  the  margin 
for  all  U.S.  sales  for  which  either  a 
difmer  adjustment  or  CV  would  be 
required  on  facts  available.  As  facts 
available,  we  have  used  a  non-aberrant 
margin  calculated  for  identical  price-to- 
price  comparisons,  in  accordance  with 
our  practice.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Static  Random  Access 
Memory  Semiconductors  From  Taiwan, 
63  PR  8909.  8912  (Feb.  23, 1998). 

Finally,  we  foimd  at  verification  that 
GSI  Technology  failed  to  report  certain 
U.S.  sales  during  the  POR.  Accordingly, 


we  have  also  based  the  margin  for  these 
sales  on  facts  available.  As  facts 
available,  we  have  used  the  same 
margin  noted  above. 

Level  of  Trade  and  Constructed  Eiqiort 
Price  OfEset 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  normal  value 
(NV)  based  on  sales  in  the  comparison 
market  at  the  same  level  of  trade  as 
export  price  (EP)  or  constructed  export 
price  (CEP).  The  NV  level  of  trade  is  that 
of  the  starting-price  sales  in  the 
comparison  market  or,  when  ^A^  is 
based  on  CV,  that  of  the  sales  from 
which  we  derive  selling,  general  and 
administrative  expenses  (SG&A)  and 
profit.  For  EP,  thie  U.S.  level  of  trade  is 
also  the  level  of  the  starting-price  sale, 
which  is  usually  from  the  exporter  to 
the  unaffiliated  U.S.  customer.  For  CEP, 
it  is  the  level  of  the  constructed  sale 
bora  the  exporter  to  the  importer. 

To  determine  whether  NV  sales  are  at 
a  different  level  of  trade  than  EP  or  CEP 
sales,  we  examine  stages  in  the 
marketing  process  and  selling  functions 
along  the  chain  of  distribution  between 
the  producer  and  the  unaffiliated 
customer.  If  the  comparison-market 
sales  are  at  a  different  level  of  trade  and 
the  difference  affects  price 
comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the 
level  of  trade  of  the  export  transaction, 
we  make  a  level-of-trade  adjustment 
under  section  773(a)(7)(A)  of  the  Act. 
Finally,  for  CEP  sales,  if  the  NV  level  is 
more  remote  from  the  factory  than  the 
CEP  level  and  there  is  no  basis  for 
determining  whether  the  difference  in 
the  levels  between  NV  and  CEP  affects 
price  comparability,  we  adjust  NV 
under  section  773(a)(7)(B)  of  the  Act 
(the  CEP  offset  provision).  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61731  (Nov.  19, 1997). 

GSI  Technology  claimed  that  it  made 
home  market  sales  at  two  levels  of  trade, 
which  it  defined  as  follows:  1)  original 
equipment  manufacturers  (OEMs)  who 
purchased  directly  from  GSI 
Technology;  and  2)  OEMs  who 
purchased  through  the  affiliated  sales 
representative.  We  examined  the  selling 
activities  at  each  reported  marketing 
stage  and  found  that  there  was  no 
substantive  difference  in  the  selling 
functions  performed  at  any  of  these 
stages.  Consequently,  we  determine  that 
only  one  level  of  trade  exists  with 
respect  to  sales  made  by  GSI 
Technology  to  all  home  market 


customers.  For  a  detailed  explanation  of 
this  analysis,  see  the  memorandum 
entitled  "Preliminary  Results  of 
Antidumping  Duty  New  Shipper 
Review  on  Static  Random  Access 
Memory  Semiconductors  frt)m  Taiwan," 
dated  October  4, 1999  (the  "concurrence 
memorandiun"). 

Because  we  have  found  that  only  one 
level  of  trade  existed  in  the  home 
market  during  the  POR,  we  conducted 
an  analysis  to  determine  whether  a  CEP 
offeet  was  warranted.  In  order  to 
determine  whether  NV  was  established 
at  a  level  of  trade  which  constituted  a 
more  advanced  stage  of  distribution 
than  the  level  of  trade  of  the  CEP,  we 
compared  the  selling  functions 
performed  for  home  market  sales  with 
those  performed  with  respect  to  the  CEP 
transaction,  which  excludes  economic 
activities  occurring  in  the  United  States, 
pursuant  to  section  772(d)  of  the  Act. 
We  found  that  GSI  Technology 
performed  most  of  the  selling  functions 
and  services  related  to  U.S.  sales  at  its 
sales  offices  in  the  United  States,  and, 
therefore,  that  these>selling  functions 
are  associated  with  those  expenses 
which  we  deduct  from  the  CSP  starting 
price,  as  specified  in  section  772(d)  of 
the  Act.  Regarding  home  market  sales, 
GSI  Technology  performed  largely  the 
same  selling  functions  for  these  sales  as 
were  performed  for  U.S.  sales. 
Therefore,  its  sales  in  Taiwan  were  at  a 
more  advanced  stage  of  marketing  and 
distribution  [i.e.,  more  remote  from  the 
factory)  than  the  constructed  U.S.  level 
of  trade,  which  represents  an  ex-factory 
price  after  the  deduction  of  expenses 
associated  with  U.S.  selling  activities. 
However,  because  GSI  Technology  sells 
at  only  one  home  market  level  of  trade, 
the  difference  in  the  levels  of  trade 
cannot  be  quantified.  Because  the 
difference  in  the  levels  of  trade  cannot 
be  quantified,  but  the  home  market  is  at 
a  more  advanced  level  of  trade,  we  have 
granted  a  CEP  offset  to  GSI  Technology. 
For  further  discussion,  see  the 
concurrence  memorandimi  noted  above. 

Comparisons  to  Normal  Value 

To  determine  whether  sales  of  SRAMs 
from  Taiwan  were  made  in  the  United 
States  at  less  than  NV,  we  compared  the 
CEP  to  NV.  We  were  unable  to  make 
price-to-price  comparisons  involving 
non-identical  products  because  GSI 
Technology  did  not  provide  useable 
difmer  data.  Moreover,  we  were  unable 
to  make  price-to-CV  comparisons 
because  GSI  Technology  similarly  did 
not  provide  usable  CV  data.  Therefore, 
we  based  the  margin  for  all  U.S.  sales 
with  no  corresponding  identical  home 
market  match  on  facts  available.  As  facts 
available,  we  used  a  non-aberrant 
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margin  calculated  for  identical 
comparisons.  See  the  "Use  of  Partial 
Facts  Available"  section  of  this  notice 
for  further  discussion. 

Constructed  Export  Price 

In  accordance  with  section  772(b)  of 
the  Act,  we  used  CEP  methodology 
because  all  sales  took  place  after 
importation  into  the  United  States.  We 
revised  the  reported  data  based  on  our 
findings  at  verification. 

We  based  CEP  on  packed,  delivered 
prices  to  the  first  unaffiliated  customer 
in  the  United  States.  We  made 
deductions  from  CEP  for  discounts,  as 
appropriate.  We  also  made  deductions 
for  foreign  inland  freight,  international 
freight,  U.S.  customs  duties  and 
customs  user  fees,  U.S.  inland  freight, 
and  U.S.  warehousing  expenses,  where 
appropriate,  in  accordance  with  section 
772(c)(2)(A)  of  the  Act. 

We  made  additional  deductions  from 
CEP,  where  appropriate,  for  credit 
expenses,  advertising  expenses, 
commissions,  testing  expenses,  indirect 
selling  expenses,  inventory  carrying 
costs,  U.S.  repacking  expenses,  and  U.S. 
further  manufacturing  costs,  in 
accordance  with  section  772(d)  of  the 
Act.  Regarding  credit  expenses,  we' 
found  that  GSI  Technology  had  not 
received  payment  for  certain  sales  as  of 
the  date  of  verification.  Consequently, 
we  used  the  last  day  of  GSI 
Technology's  U.S.  sales  verification  as 
the  date  of  payment  for  any  impaid 
amount  and  recalculated  credit 
expenses  accordingly.  Regarding  testing 
expenses,  we  found  that  GSI 
Technology  had  not  reported  these 
expenses  for  certain  products  during  the 
POR.  Accordingly,  we  based  the  testing 
expenses  for  these  products  on  facts 
available.  As  facts  available,  we  used 
the  highest  testing  expenses  reported  for 
any  other  product  produced  in  the  same 
quarter. 

Pursuant  to  section  772(d)(3)  of  the 
Act,  we  further  reduced  the  starting 
price  by  an  amount  for  profit,  to  arrive 
at  CEP.  As  noted  in  the  "Use  of  Partial 
Facts  Available"  section  above,  we  have 
determined  that  GSI  Technology's  cost 
data  is  imusable  at  this  time,  based  on 
our  findings  at  verification. 
Consequently,  we  are  unable  to  use  this 
data  for  purposes  of  determining  the 
CEP  profit  rate,  in  accordance  with 
section  772(f)  of  the  Act.  Rather,  as  facts 
available,  we  have  derived  a  CEP  profit 
rate  using  the  data-shown  on  GSI 
Technology's  consolidated  financial 
statements  for  the  fiscal  year  ended 
March  31. 1998. 


Normal  Value 

In  order  to  determine  whether  there  is 
a  sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  NV  (i.e.,  the  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  is  five  percent  or 
more  of  the  aggregate  volume  of  U.S. 
sales),  we  compared  the  volume  of  GSI 
Technology's  home  market  sales  of  the 
foreign  like  product  to  the  volume  of 
U.S.  sales  of  subject  merchandise,  in 
accordance  with  section  773(a)(1)(C)  of 
the  Act.  Based  on  this  comparison,  we 
determined  that  GSI  Technology  had  a 
viable  home  market  during  the  POR. 
Consequently,  we  based  NV  on  home 
market  sales. 

GSI  Technology  made  sales  of  SRAMs 
to  an  affiliated  party  in  the  home  market 
during  the  POR.  However,  because  GSI 
Technology  sold  different  models  to 
affiliated  and  unaffiliated  parties,  we 
were  unable  to  test  these  sales  to  ensure 
that,  on  average,  they  were  made  at 
"arm's-length"  prices,  in  accordance 
with  19  CFR  351.403(c).  (See  letter  from 
James  Maeder  to  H.W.  Chen,  dated 
February  16, 1999.)  Accordingly,  we  did 
not  include  in  our  analysis  any  sales 
made  to  the  affiliated  party  because  we 
were  unable  to  determine  that  they  were 
at  "arm's-length."  Pursuant  to  19  CFR 
351.403(d),  we  based  our  analysis  on  the 
downstream  sales  of  the  affiliate  to  its 
imaffiliated  customers. 

For  price-to-price  comparisons,  we 
based  NV  on  ex-warehouse  or  delivered 
prices  to  home  market  customers. 
Where  appropriate,  we  deducted  home 
market  movement  charges,  including 
foreign  inland  freight  and  off-site 
warehousing  expenses,  in  accordemce 
with  section  773(a)(6)(B)  of  the  Act.  We 
also  deducted  home  market  credit 
expenses  and  testing  expenses,  pursuant 
to  section  773(a)(6)(C)(iii)  of  the  Act.  We 
disallowed  a  claim  made  for  foreign 
exchange  losses  associated  with  sales  to 
the  affiliated  distributor.  We  also 
disallowed  a  claim  made  for  home 
market  customs  fees  because  GSI 
Technology  was  unable  to  demonstrate 
at  verification  that  these  expenses 
related  to  home  market  sales.  For  further 
discussion,  see  the  concurrence 
memorandum. 

We  deducted  home  market  indirect 
selling  expenses,  including  inventory 
carrying  costs  and  other  indirect  selling 
expenses,  up  to  the  amoimt  of  indirect 
seUing  expenses  incurred  on  U.S.  sales, 
in  accordance  with  section  773(a)(7)(B) 
of  the  Act.  Where  applicable,  in 
accordance  with  19  CFR  351.410(e),  we 
offset  any  commission  paid  on  a  U.S. 
sale  by  reducing  the  NV  by  any  home 
market  indirect  selling  expenses 


remaining  after  the  deduction  for  the 
CEP  offset,  up  to  the  amount  of  the  U.S. 
commission. 

Currency  Conversion 

Generally,  we  make  ciurency 
conversions  into  U.S.  dollars  based  on 
the  exchange  rates  in  effect  on  the  dates 
of  the  U.S.  sales  as  certified  by  the 
Federal  Reserve  Bank.  However,  section 
773A  of  the  Act  directs  the  Department 
to  use  a  daily  exchange  rate  in  order  to 
convert  foreign  currencies  into  U.S. 
dollars  unless  the  daily  rate  involves  a 
fluctuation.  It  is  the  Department's 
practice  to  find  that  a  fluctuation  exists 
when  the  daily  exchange  rate  differs 
from  the  benchmark  rate  by  2.25 
percent.  The  benchmark  is  defined  as 
the  moving  average  of  rates  for  the  past 
40  business  days.  When  we  determine  a 
fluctuation  to  have  existed,  we 
substitute  the  benchmark  for  the  daily 
rate,  in  accordance  with  established 
practice. 

Preliminary  Results  of  the  Review 

We  preliminarily  determine  that  the 
following  margin  exists  for  GSI 
Technology  during  the  period  October 
1,  1997.  through  September  30, 1998: 


Manufacturer/producer/exporter 

Margin  per- 
centage 

GSI  Technology 

18.71 

The  Department  will  disclose  to 
parties  the  calculations  performed  in 
connection  with  these  preliminary 
results  within  five  days  of  the  date  of 
publication  of  this  notice.  Interested 
parties  may  request  a  hearing  within  30 
days  of  publication.  Any  hearing,  if 
requested,  will  be  held  two  days  after 
the  date  rebuttal  briefs  are  filed. 
Interested  parties  may  submit  case  briefs 
not  later  than  30  days  after  the  date  of 
publication  of  this  notice.  Rebuttal 
briefs,  limited  to  issues  raised  in  the 
case  briefs,  may  be  filed  not  later  than 
35  days  after  the  date  of  publication  of 
this  notice.  The  Department  will  issue 
the  final  results  of  this  new  shipper 
review,  including  the  results  of  its 
analysis  of  issues  raised  in  any  such 
written  comments,  within  90  days  of  the 
issuance  of  these  preliminary  results. 

Upon  completion  of  the  new  shipper 
review,  the  Department  shall  determine, 
and  the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Pursuant  to  19  CFR 
351.212(b)(1),  we  have  calculated 
importer-specific  assessment  rates  based 
on  the  ratio  of  the  total  amount  of 
antidumping  duties  calculated  for  the 
examined  sales  to  the  total  entered 
value  of  that  importer's  entries  of 
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subject  merchandise  during  the  POR. 
Pursuant  to  19  CFR  351.106(c)(2),  we 
will  instruct  the  Customs  Service  to 
liquidate  without  regard  to  antidiunping 
duties  any  entries  for  which  the 
assessment  rate  is  de  minimis  (i.e.,  less 
than  0.50  percent).  The  assessment  rate 
will  be  assessed  uniformly  on  all  entries 
of  that  particular  importer  made  diiring 
the  FOR.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Further,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  SRAMs  from  Taiwan 
entered,  or  withdrawn  from  warehouse, 
for  constunption  on  or  after  the 
publication  date  of  the  final  results  of 
this  new  shipper  review,  as  provided  for 
by  section  751(a)(2)(C)  of  the  Act:  (1) 
The  cash  deposit  rates  for  the  reviewed 
company  will  be  the  rate  established  in 
the  final  results  of  this  review;  (2)  for 
previously  investigated  companies,  the 
cash  deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  or  the 
LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufactiurer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  41.75 
percent,  the  all  others  rate  established  in 
the  LTFV  investigation. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidimiping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidiunping  duties.  This  new 
shipper  review  and  notice  are  in 
accordance  with  sections  751(a)(2)(B) 
and777(i)(l)oftheAct. 

Dated:  October  4, 1999. 
Robnt  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

(PR  Doc.  99-26590  Filed  10-&-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  100499E] 

Atlantic  Coastal  Fisheries  Cooperative 
Management  Act;  IMeeting 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Coordination  meeting. 

SUMMARY:  NMFS  and  the  U.S.  Fish  and 
Wildlife  Service  (USFWS)  will  hold  a 
joint  meeting  to  discxiss  coordination  of 
activities  that  support  Atlantic  States 
Marine  Fisheries  Commission  coastal 
fisheries  management  plans  under  the 
Atlantic  Coastal  Fisheries  Cooperative 
Management  Act  and  the  Atlantic 
Striped  Bass  Conservation  Act. 

DATES:  The  meeting  will  convene  on 
Thursday,  November  18,  at  10:00  a.m. 
and  will  adjourn  at  approximately  3:00 
p.m.  The  meeting  is  open  to  the  public. 

ADDRESSES:  National  Marine  Fisheries 
Service,  1315  East-West  Highway,  Silver 
Spring,  MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne*L.ange,  Intergovernmental  and 
Recreational  Fisheries,  NMFS,  8484 
Georgia  Avenue,  Silver  Spring,  MD 
20910.  Telephone:  (301)  427-2014. 

SUPPLEMENTARY  INFORMATIOfi:  NMFS- 
USFWS  hold  semi-annual  coordination 
meetings  established  under  a 
Memorandum  of  Understanding  to 
develop  and  implement  a  program  to 
support  interstate  fishery  management 
efforts  associated  with  the  Atlantic 
Coastal  Fisheries  Cooperative 
Management  Act  (Pub.  L.  103-206).  The 
main  agenda  items  for  this  meeting  are 
discussion  of  the  1999-2000  Workplan; 
an  update  on  implementation  of  the 
Atlantic  Coast  Cooperative  Statistics. 
Program;  distribution  of  FY1999 
Atlantic  Coastal  Act  fimds;  and  ASMFC 
Fishery  Management  Plan  work  for 
1999. 

Special  Accommodatioiis 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Lange  (see  FOR  FURTHER 
INFORMATION  CONTACT)  at  least  7 
days  prior  to  the  meeting  date. 


Dated:  October  5,  1999. 
Richard  H.  Schaefer, 

Chief,  Staff  Office  for  Intergovernmental  and 
Recreational  Fisheries,  National  Marine 
Fisheries  Service. 

[PR  Doc.  99-26548  Filed  10-8-99;  8:45  am) 
BtLUNQ  CODE  3510-a2-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  100599A] 

Gulf  of  Mexico  Rshery  Management 
Counclh  PubUc  Meetings. 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Coimcil  will  convene 
public  meetings  of  the  Red  Snapper 
Advisory  Panel  (AP),  Reef  Fish  AP  and 
Standing  and  Special  Reef  Fish 
Scientific  and  Statistical  Committee 
(SSC). 

DATES:  The  Red  Snapper  AP  vtrill  meet 
on  Monday,  October  25, 1999,  beginning 
at  8:00  a.m.  and  will  conclude  by  3:30 
p.m.;  the  Reef  Fish  AP  will  meet  on 
Tuesday,  October  26, 1999,  beginning  at 
8:00  a.m.  and  will  conclude  by  3:30 
p.m;  and  the  Standing  and  Special  Reef 
Fish  SSC  will  meet  on  Wednesday. 
October  27, 1999,  at  9:00  a.m.  imtil  5:00 
p.m.  and  again  on  Thursday,  Octpber 
28, 1999,  from  8:00  a.m.  until  10:00  a.m. 
ADDRESSED  The  meetings  will  ail  be 
held  at  the  Tampa  Airport  Hilton  Hotel, 
2225  Lois  Avenue,  Tampa,  Florida 
33607;  telephone  (813)  877-6688. 
FOR  FURTHER  iNFOMNATION  CONTACT: 
Steven  Atran,  Population  Dynamics^  • . 
Statistician,  Gulf  of  Mexico  Fishery 
Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
Florida  33619;  telephone  (813)  228- 
2815. 

SUPPLEMENTARY  INFORMATION:  The  Red 
Snapper  AP,  consisting  of  recreational 
and  commercial  red  snapper  fishermen, 
seafood  dealers,  a  Sea  Grant  extension 
agent,  a  representative  of  the  coastal 
fishing  community  tourist  industry,  and 
a  conservation  group  representative  will 
review  a  red  snapper  stock  assessment 
that  has  been  prepared  by  NMFS  and 
reports  from  the  Council's  Reef  Fish 
Stock  Assessment  Panel  and 
Socioeconomic  Panel  that  include 
biological,  social  and  economic 
information  related  to  the  range  of 
acceptable  biological  catch  (ABC).  Based 
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on  these  reports,  the  AP  may 
recommend  levels  of  total  allowable 
catch  (TAG)  for  red  snapper  in  2000  and 
other  appropriate  management 
measures. 

The  Reef  Fish  AP,  consisting  of 
recreational  reef  fish  fishermen, 
commercial  reef  fish  fishermen,  and 
seafood  dealers  will  review  a  red 
grouper  stock  assessment  that  has  been 
prepared  by  NMFS  and  reports  from  the 
Coimcil's  Reef  Fish  Stock  Assessment 
Panel  and  Socioeconomic  Panel  that 
include  biological,  social  and  economic 
information  related  to  the  range  of  ABC. 
Based  on  these  reports,  the  AP  may 
recommend  levels  of  TAG  for  red 
grouper  in  2000  and  other  appropriate 
management  measures. 

The  Standing  SSG  consists  of 
economics  biologists,  sociologists,  and 
natural  resource  attorneys;  and  the 
Special  Reef  Fish  SSG  consists  of  fishery 
biologists  who  specialize  in  reef  fish 
biology.  The  joint  SSG  will  review 
several  reports  containing  scientific 
information  about  gag  and  gag  fisheries 
that  was  recently  presented  to  the 
Gouncil  by  Dr.  Chris  Koenig  of  Florida 
State  University  and  by  Dr.  Trevor 
Kenchington  on  behalf  of  the 
Southeastern  Fisheries  Association. 
Because  some  of  the  information  in 
those  reports  is  conflicting,  the  joint 
SSG  is  being  asked  to  review  and 
comment  on  them.  The  joint  SSG  will 
also  review  the  red  snapper  and  red 
grouper  stock  assessments  and  the 
Socioeconomic  Panel  report,  comment 
on  their  scientific  adequacy,  and  may 
make  recommendations  regarding  red 
snapper  and  red  grouper  TAG  and  other 
management  measures. 

A  copy  of  the  agenda  can  be  obtained 
by  contacting  the  Gulf  Council  (see 
ADDRESSES).  Although  other  non- 
emergency issues  not  on  the  agendas 
may  come  before  the  Red  Snapper  AP, 
Reef  Fish  AP,  and  Standing  and  Special 
Reef  Fish  SSG  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act),  those 
issues  may  not  be  the  subject  of  formal 
action  diiring  these  meetings.  Actions  of 
the  Red  Snapper  AP.  Reef  Fish  AP,  and 
Standing  and  Special  Reef  Fish  SSG  will 
be  restricted  to  those  issues  specifically 
identified  in  the  agendas  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  imder 
Section  305(c)  of  the  Magnuson-Stevens 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 


sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Gouncil  (see 
ADDRESSES)  by  October  18,  1999. 

Dated:  October  5, 1999. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-26547  Filed  10-8-99;  8:45  am) 
BflJJNG  CODE  3S10-22-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  090299B] 

Marine  Mammals;  File  No.  684-1458-01 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  permit  amendment. 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
Donald  B.  Siniff,  Department  of  Ecology, 
Evolution,  and  Behavior,  University  of 
Minnesota,  College  of  Biological 
Sciences,  100  Ecology  Building,  1987 
Upper  Buford  Circle,  St.  Paul,  MN 
55108,  has  been  issued  an  amendment 
to  scientific  research  Permit  No.  684- 
1458. 

ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office{s); 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13705, 
Silver  Spring,  MD  20910  (301/713- 
2289). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Johnson. 301/713-2289. 

SUPPLEMENTARY  INFORMATION:  On  July 
28,  1999,  notice  was  published  in  the 
Federal  Register  (64  FR  40835)  that  an 
amendment  of  Permit  No.  684-1458, 
issued  August  7,  1998  (63  FR  43914), 
had  been  requested  by  the  above-named 
individual.  The  requested  amendment 
has  been  granted  under  the  authority  of 
the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.),  and  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Manunals  (50  GFR  part  216). 

The  Permit,  as  amended,  authorizes 
the  Holder  to  capture  and  tag  up  to  400 
female  and  300  male,  and  tissue  and 
blood  sample  200  female  and  180  pup 
Weddell  seals  (Leptonychotes  weddellii) 
per  season. 


Dated:  October  4. 1999. 
Ann  D.  Terbush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 

[FR  Doc.  99-26544  Filed  10-8-99;  8:45  am) 
BILUNG  CODE  3S1»-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[1.0.  091 3990] 

Marine  Mammals;  Permit  No.  941  (RIe 
No.  P524A) 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit  amendment. 

SUMMARY:  Notice  is  hereby  given  that 
Permit  No.  941,  issued  to  the  University 
of  Hawaii  at  Manoa,  Hawaii  Hall  105, 
Honolulu.  Hawaii  96822,  was  amended. 
ADDRESSES:  See  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeannie  Drevenak  or  Trevor  Spradlin, 
301/713-2289. 

SUPPLEMENTARY  INFORMATION:  The 
subject  amendment  has  been  issued 
under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  et  seq.),  the 
provisions  of  §  216.39  of  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  GFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA;  16  U.S.C.  1531  et  seq.), 
and  the  provisions  of  the  regulations 
governing  endangered  and  threatened 
species  (50  GFR  parts  222-226). 

Permit  No.  941  authorizes  the 
harassment  of  humpback  whales 
[Megaptera  novaeangliae)  during  the 
conduct  of  observational  and  photo- 
identification  studies  in  Hawaii  waters. 
This  amendment  authorizes  the 
extension  of  the  expiration  date  through 
April  30,  2000. 

Issuance  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  permit  (1)  was  applied  for  in  good 
faith,  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit,  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Addresses 

The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 
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Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13130 
Silver  Spring,  MD  20910  (301/713- 
2289); 

Regional  Administrator,  Southwest 
Region,  National  Marine  Fisheries 
Service,  NOAA,  501  West  Ocean 
Boulevard,  Suite  4200.  Long  Beach,  CA 
90802-4213  (562/980-4001);  and 

Protected  Resources  Program 
Manager,  Pacific  Islands  Area  Office, 
NOAA.  NMFS,  2570  Dole  Street,  Room 
106,  Honolulu,  HI  96822-2396  (808/ 
973-2987). 

Dated:  October  4. 1999. 
Ann  Terbush, 

Chief.  Permits  and  Documentation  Division. 
National  Marine  Fisheries  Service. 
(FR  Doc.  9»-26545  Filed  10-8-99;  8:45  am) 
BUJNQCOOe  3610-a>-f 


DEPARTMENT  OF  COMMERCE 

National  Ocaanlc  and  Atmospheric 
Administration 

P.O.  0914890] 

Marina  Mammals;  FHs  No.  495-1524 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit. 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
John  L.  Bengtson,  Polar  Ecosystems 
Program  Leader,  National  Marine 
Mammal  Laboratory,  Alaska  Fisheries 
Science  Center,  NMFS,  7600  Sand  Point 
Way,NE 

Seattle,  Washington  98115-0070,  has 
been  issued  a  permit  to  take  Antarctic 
pack  ice  seals  for  purposes  of  scientific 
research. 

ADDRESSES:  The  permit  and  related 
doamients  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  and  Dociunentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13705, 
Silver  Spring,  MD  20910  (301/713- 
2289). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Johnson,  301/713-2289. 
SUPPLEMENTARY  INFORMATION:  On  August 
16, 1999,  notice  was  published  in  the 
Federal  Register  (64  FR  44509)  that  a 
request  for  a  scientific  research  permit 
to  take  Antarctic  pack  ice  seals  had  been 
submitted  by  the  above-named 
individual.  The  requested 

permit  has  been  issued  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 


U.S.C.  1361  et  seq.)  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  pari  216). 

Dated:  October  4, 1999. 
Ann  D.  Terbush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(FR  Doc.  99-26546  Filed  10-8-99;  8:45  am] 
BILIJNO  CODE  3610-22-F 


COMMISSION  OF  RNE  ARTS 
Notice  of  Meeting 

The  next  meeting  of  the  Commission 
of  Fine  Arts  is  scheduled  for  21  October 
1999  at  10  a.m.  in  the  Commission's 
offices  at  the  National  Building  Museum 
(Pension  Btiilding),  Suite  312,  Judiciary 
Square,  441  F  Street,  NW,  Washington, 
DC  20001.  Items  of  discussion  will 
include  designs  for  projects  affecting  the 
appearance  of  Washington,  D.C., 
including  buildings  and  parks. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  202-504-2200. 
Individuals  requiring  sign  language 
interpretation  for  the  hearing  impaired 
should  contact  the  Secretary  at  least  10 
days  before  the  meeting  date. 

Dated  in  Washington,  D.C.,  October  1, 
1999. 

Giarles  H.  Atherton, 
Secretary. 
[FR  Doc.  99-26466  Filed  10-8-99;  8:45  am] 

BHJJNG  CODE  6330-01-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Increase  of  Import  Limits  for  Certain 
Wool  Textile  Products  Produced  or 
Manufactured  in  ttie  Dominican 
Republic 

October  5,  1999. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing 

limits. 

EFFECTIVE  DATE:  October  14, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 


Quota  Status  Reports  posted  on  the 
bulletin  boards  of  edch  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limits  for  Categories  433 
and  443  are  being  increased  for 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23, 1998).  Also 
see  63  FR  63297,  published  on 
November  12, 1998. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  tlie  Implementation  of  Textile 
Agreements 

October  5, 1999. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  5, 1998,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  the  Dominican  Republic 
and  exported  during  the  twelve-month 
period  which  began  on  January  1, 1999  and 
extends  through  December  31, 1999. 

Effective  on  October  14, 1999,  you  are 
directed  to  increase  the  current  limits  for  the 
following  categories,  as  provided  for  under 
the  Uruguay  Roimd  Agreement  on  Textiles 
and  Clothing: 


Category 

Adjusted  twelve-month 
limits 

433 

443 

25,177  rto^en. 
146,785  numbers. 

^The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31, 1998. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  99-26539  Filed  10-8-99;  8:45  am) 
BIUJNQ  CODE  3S1(MM-F 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Ad)ustinant  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  nber  Textiles 
and  Textile  Products  Produced  or 
Manufactured  in  Malaysia 

October  5, 1999. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  October  14, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  special  swing,  special  shift 
and  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23,  1998).  Also 
see  63  FR  59945,  published  on 
November  6, 1998. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

October  5, 1999. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  3, 1998,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products 
and  silk  blend  and  other  vegetable  fiber 
apparel,  produced  or  manufactured  in 
Malaysia  and  exported  during  the  period 


beginning  on  January  1, 1999  and  extending 
through  December  31, 1999. 

Effective  on  October  14, 1999,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Roimd  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-montti 

limit  1 

Sublevels  wittiin 

Fabric  Group 

620 

7,467,484  square  me- 

ters. 

Ottier  Specific  Umits 

331/631  

2,677,757  dozen  pairs. 

341/641  

1,395,068  dozen  of 

wtiich  not  more  ttian 

704,485  dozen  shall 

be  In  Category  341. 

OOU/D^V     ■«^*ua<(  •«•■■••«■«• 

140,610  dozen. 

351/651  

369,800  dozen. 

638/639 

610,687  dozen. 

'Ttie  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31.  1998. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  99-26542  Filed  10-8-99;  8:45  am] 

BILLING  CODE  3S10-On-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Umit  for 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  In  Russia 

October  5. 1999. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit. 

EFFECTIVE  DATE:  October  14, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATKM: 


Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limit  for  Category  435  is 
being  increased  for  carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
ntunbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23, 1998).  Also 
see  63  FR  70110,  published  on 
December  18, 1998. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  5.  1999. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  14.  1998.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  wool  textile 
products,  produced  or  manufactured  in 
Russia  and  exported  during  the  twelve- 
month period  which  began  on  January  1, 
1999  and  extends  through  December  31, 
1999. 

Effective  on  October  14, 1999.  you  are 
directed  to  increase  the  current  limit  for 
Category  435  to  54,818  dozen,'  as  provided 
for  under  the  terms  of  the  current  bilateral 
agreement  between  the  Governments  of  the 
United  States  and  the  Russian  Federation. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  99-26540  Filed  10-8-99:  8:45  am] 
8ILUNG  CODE  3S10-(m-f 


COMMfTTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  a  Sublimit  for  Certain 
Cotton  Textile  Products  Produced  or 
Manufactured  in  Singapore 

October  5,  1999. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 


*  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31. 1998. 
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action:  Issuing  a  directive  to  the 
Conunissioner  of  Customs  increasing  a 
sublimit. 

EFFECTIVE  DATE:  October  14, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPtEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  sublimit  for  Category  348 
is  being  increased  for  carryforward.  The 
limit  for  Categories  347/348  and  the 
sublimit  for  Category  347  remain 
unchanged. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
nimibers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23, 1998).  Also 
see  63  FR  69056,  published  on 
December  15, 1998. 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  5. 1999. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  8, 1998,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Singapore  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1999  and  extends  through 
December  31, 1999. 

Effective  on  October  14, 1999,  you  are 
directed  to  increase  the  sublimit  for  Category 
348,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-month 
limit  1 

347/348 

1,298,573  (loren  of 
which  not  more  than 
811 ,607  dozen  shall 
t>e  in  Category  347 
and  not  more  than 
631 ,251  dozen  shall 
be  in  Category  348. 

1  The  limit  has  not  been  adjusted  to  account 
for  any  imports  exported  after  December  31, 
1998. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  99-26541  Filed  10-8-99;  8:45  am] 

BILUNG  CODE  3S10-0n-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjuetment  of  Import  Limits  for  Certain 
Cotton,  Wool,  Man-Made  Hbar,  Silk 
Blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  Taiwan 

October  5,  1999. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  October  13, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bidletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  special  shift  and  carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 


CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23, 1998).  Also 
see  63  FR  69057,  published  on 
December  15, 1998. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Cmnmittee  for  the  Implementation  of  Textile 
Agreements 

October  5, 1999. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  8, 1998,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  hber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Taiwan  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1999  and  extends 
through  December  31, 1999. 

Effective  on  October  13, 1999,  you  are 
directed  to  adjust  the  current  limits  for  the 
following  categories,  as  provided  for  under 
the  terms  of  the  current  bilateral  textile 
agreement: 


Category 

Adjusted  twelve-month 
limits    , 

Group  II 

;.,  /• 

237,  239,  330- 

723,610.966  square 

332,333/334/ 

meters  equivalent. 

335,  336,  338/ 

339,  340-345, 

347/348,  349, 

350/650,351. 

352/652,  353, 

354,359-0/ 

659-0=,  359-H/ 

.     659-H3,  359- 

04,  431-444, 

445/446,  447/ 

448,  459,  630- 

632,633/634/ 

635,636.638/ 

639.  640,  641- 

644.645/646, 

647/648,  649, 

651,653,654, 

659-Ss,  659- 

08,  831-644, 

and84e-«59. 

as  a  group. 

Sublevels  In  Group  II 

239 

6,059,965  kilograms. 

331  

492,840  dozen  pairs. 

336 -.... 

146,479  dozen. 

352/652 

3,338,186  dozen. 

359-H/669-H  

5,108,564  kilograms. 

433 

15,057  dozen. 

435 

26.887  dozen. 

436 

5,303  dozen. 

438 - 

29,934  dozen. 

443 

46,997  numbers. 

143,123  dozen. 

631 

5,355,128  dozen  pairs. 
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Category 


633/634/635 


638/639 

642 

644 

659-S  

Group  II  Subgroup 
333/334/335,341, 
342,  350/650. 
351,447/448, 
636,  641  and 
651,  as  a  group. 

Within  Group  II  Sub- 
group 

342 

351  

447/448 

636 

651 


Adjusted  twelve-month 
limit ' 


1,667,128  dozen  of 
which  not  more  than 
978,503  dozen  shall 
be  in  Categories 
633/634  and  not 
more  than  867,079 
dozen  shall  be  in 
Category  635. 

6,561 ,477  dozen. 

924,634  dozen. 

801,176  numbers. 

1 ,729,838  kilograms. 

77,515,713  square 
meters  equivalent. 


144,005  dozen. 
397,346  dozen. 
21 ,890  dozen. 
390,169  dozen. 
459,144  dozen. 


^The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decemtier 
31,  1998. 

2  Category  359-C:  only  HTS  numbers 
6103.42.2025,  6103.49.8034,  6104.62.1020, 
6104.69.8010,  6114.20.0048,  6114.20.0052. 
6203.42.2010, '  6203.42.2090,  6204.62.2010, 
6211.32.0010,  6211.32.0025  and 
6211.42.0010;  Category  659-C:  only  HTS 
6103.43.2020, 


numbers        6103.23.0055, 
6103.43.2025,    6103.49.2000, 


6104.63.1030, 
6114.30.3044, 
6203.43.2090, 
6204.63.1510, 
6211.33.0010, 


6103.49.8038, 
6104.69.1000, 
6114.30.3054, 
6203.49.1010, 
6204.69.1010, 
6211.33.0017 


only    HTS    numtsers 

and    6505.90.2060;    Category 

HTS    numbers    6502.00.9030, 

6504.00.9060,    6505.90.5090, 

6505.90.7090  and 


6104.63.1020, 
6104.69.8014, 
6203.43.2010, 
6203.49.1090, 
6210.10.9010, 
and  6211.43.0010 

3  Category    359-+I 
6605.90.1540 
659-H:    only 
6504.00.9015. 
6505.90.6090, 
6505.90.8090. 

♦Category  359-0:  all  HTS  numbers  except 
6103.42.2025,  6103.49.8034,  6104.62.1020, 
6104.69.8010,  6114.20.0048,  6114.20.0052, 
6203.42.2010,  6203.42.2090,  6204.62.2010, 
6211.32.0010,  6211.32.0025,  6211.42.0010 
(Category  359-C);  6505.90.1540  and 
6505.lo.2060  (Category  359-H). 

5  Category  659-S:  only  HTS  numbers 
6112.31.0010,  6112.31.0020,  6112.41.0010, 
6112.41.0020.  6112.41.0030,  6112.41.0040. 
6211.11.1010,  6211.11.1020,  6211.12.1010 
and  6211.12.1020. 

6  Category  659-0:  all  HTS  numbers  except 
6103.23.0055,    6103.43.2020,    6103.43.2025 

6103.49.8038, 
6104.69.1000, 
6114.30.3054, 
6203.49.1010, 
6204.69.1010, 
6211.33.0017, 

659-C); 
6504.00.9060, 
6505.90.7090, 

659-H); 
6112.41.0010, 
6112.41.0040, 


6103.49.2000, 

6104.63.1030, 

6114.30.3044, 

6203.43.2090, 

6204.63.1510, 

6211.33.0010, 

(Catego7 

6504.00.9015, 

6505.90.6090, 

(Category 

6112.31.0020, 

6112.41.0030, 

6211.11.1020, 


6104.63.1020, 
6104.69.8014, 
6203.43.2010, 
6203.49.1090, 
6210.10.9010. 
6211.43.0010 
6502.00.9030, 
6505.90.5090, 
6505.90.8090 
6112.31.0010, 
6112.41.0020, 
6211.11.1010, 


6211.12.1010 


and 


6211.12.1020  (Category  659-S). 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  99-26543  Filed  10-8-99;  8:45  am] 
BILUNG  CODE  3S10-On-F 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OKfB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  12. 1999. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  N.W..  Room  10235.  New 
Executive  Office  Building,  Washington. 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL@OMB.EOP.GOV. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  e.xtent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 


collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  October  6, 1999. 

William  E.  Burrow, 

Leader,  Information  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  Extension 

Title:  Application  for  Waiver  of  the 
Two- Year  Foreign  Residence 
Requirement  of  the  Exchange  Visitor 
Program. 

Frequency:  On  occasion. 

Affected  Public:  Businesses  or  other 
for-profit;  Not-for-profit  institutions; 
State,  local  or  Tribal  Gov't,  SEAs  or 
LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  25. 

Burden  Hours:  500. 

Abstract:  The  ED  Exchange  Visitor 
Waiver  Review  Board  makes 
recommendations  to  the  Justice 
Department  through  the  U.S. 
Information  Agency  (USIA)  for  waiver 
of  the  two-year  foreign  residency 
requirement  for  exchange  visitors  who 
have  been  granted  J-l  visas.  This 
application  will  be  used  by  educational 
or  rehabilitative  institutions  or 
organizations  that  apply  to  the 
Department  of  Education  to  request  a 
recommendation  for  a  waiver  on  behalf 
of  an  exchange  visitor.  As  a  result  of  the 
regulation  reinvention  efforts,  the 
Federal  Regulations  governing  this 
process  were  eliminated  October  1, 
1996. 

Requests  for  copies  of  this 
information  collection  should  be 
addressed  to  Vivian  Reese,  U.S. 
Department  of  Education,  400  Maryland 
Avenue.  S.W.,  Room  5624.  Regional 
Office  Building  3,  Washington.  DC 
20202-4651,  or  should  be  electronically 
mailed  to  the  Internet  address 
OCIO_IMG_Issues@ed.gov,  or  should 
be  faxed  to  202-708-9346. 

Written  comments  or  questions 
regarding  burden  and/or  the  collection 
activity  requirements  should  be  directed 
to  Joseph  Schubart  at  202-708-9266  or 

by  e-mail  at  joe schubart@ed.gov. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

(FR  Doc.  99-26497  Filed  10-8-99;  8:45  am] 
nUJNG  CODE  4000-«1-P 
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DEPARTMENT  OF  ENERGY 

Additional  Public  HMring  for  Draft 
EnvlronnMntal  Impact  Statamont  for  a 
Qaologic  RapoaWory  fbr  ttw  Diapoaal 
of  Spant  Nudaar  Fual  and  HIgh-Lavel 
Radloactiva  Waala  at  Yucca  Mountain^ 
Nya  County,  NV 

AGENCY:  Office  of  Civilian  Radioactive 
Waste  Management  (OCRWM), 
Department  of  Energy  (IXDE). 
ACTION:  Notice  of  additional  public 
hearing. 


r:  On  August  13, 1999,  the  U.S. 
Department  of  Energy  (DOE)  published 
a  Notice  of  Availability  (64  FR  44200)  of 
its  Draft  Environmental  Impact 
Statement  (EIS)  for  a  Geologic 
Repository  for  the  Disposal  of  Spent 
Nuclear  Fuel  and  High-Level 
Radioactive  Waste  at  Yucca  Moimtain, 
Nye  County,  Nevada  (DOE/EIS-0250-D) 
and  announced  a  180-day  public 
comment  poiod  ending  F^ruary  9, 
2000.  Subsequently,  16  public  hearings 
were  annoimced  on  September  9, 1999 
(64  FR  48996).  DOE  is  now  annoimcing 
one  additional  public  hearing.  To 
schedule  a  time  to  provide  oral 
comments  during  the  hearings,  please 
call  1-800-967-3477.  Persons  wishing 
to  provide  oral  comments  who  have  not 
registered  in  advance  may  register  at  the 
hearings. 

DATES:  The  additional  public  hearing 
will  be  held  on  December  2, 1999,  from 
12:00  noon  to  3:00  p.m.  and  from  6:00 
p.m.  to  10:00  p.m.,  in  Carson  Qty, 
Nevada. 

ADDRESSES:  The  additional  public 
hearing  will  be  held  at  the  following 
location:  Carson  City,  Nevada — ^Nevada 
State  Legislature,  Room  4100,  401  South 
Carson  Street,  Carson  City.  Nevada 
89701. 

FOR  FURTHER  INFORMATWN  CONTACT:  Ms. 
Wendy  R.  Dixon,  EIS  Project  Manager, 
M/S  010,  U.S.  Department  of  Energy, 
Office  of  Civilian  Radioactive  Waste 
Management,  Yucca  Moimtain  Site 
Characterization  Office,  P.O.  Box  30307, 
North  Las  Vegas,  NV  89036-0307, 
Telephone  1-800-967-3477,  Facsimile 
1-800-967-0739. 

8UPPI.EIIENTARY  MFORMATION:  Public 
hearings  have  been  scheduled  for  the 
following  dates  at  the  following 
locations: 

1.  September  27, 1999, 11:00  am— 2:00 
pm,  6:00  pm — 10:00  pm,  Amargosa 
Valley  Community  Center,  821  East 
Farm  Road,  Amargosa  Valley,  Nevada 
89020 

2.  September  30, 1999, 11:00  am — 2:00 
pm.  6:00  pm — 10:00  pm,  Bob  Ruud 
Commimity  Center,  150  North 


Highway  160,  Pahrump,  Nevada 
89048 

3.  October  4, 1999, 10:00  am— 1:00  pm, 
6:00  pm— 10:00  pm,  Goldfield 
Community  Center,  403  Crook  Street, 
Goldfield,  Nevada  89013 

4.  October  5, 1999,  10:00  am— 1:00  pm, 
6:00  pm — 10:00  pm,  Boise  Centre  on 
the  Grove.  850  West  Front  Street, 
Boise,  Idaho  83702 

5.  October  19, 1999, 10:00  am— 1:00  pm, 
4:00  pm — 8:00  pm,  Bristlecone 
Convention  Center,  150  Sixth  Street, 
Ely,  Nevada  89301 

6.  October  21, 1999, 12:00  pm— 3:00 
pm,  6:00  pm — 10:00  pm,  Georgia 
International  Convention  Center,  1902 
Sullivan  Road,  College  Park,  Georgia 
30337 

7.  October  26, 1999, 11:00  am — 2:00  pm, 
6:00  pm— 10:00  pm.  Hall  of  States, 
444  North  Capitol  Street,  N.W., 
Washington,  DC  20001 

8.  November  4, 1999, 12:00  pm — 3:00 
pm,  7:00  pm— 10:00  pm,  Statham 
Hall,  138  North  Jackson  Street,  Lone 
Pine,  California  93545 

9.  November  9, 1999, 12:00  pm— 3:00 
pm,  6:00  pm — 10:00  pm,  Caliente 
Youth  Center,  U.S.  Highway  93  North, 
Caliente,  Nevada  89008 

10.  November  16, 1999, 11:00  am — 2:00 
pm,  6:00  pm — 10:00  pm,  Denver 
Convention  Complex,  700  14th  Street, 
Denver,  Colorado  80202 

11.  December  1, 1999, 12:00  pm — 3:00 
pm,  6:00  pm — 10:00  pm,  Lawlor 
Events  Center,  1664  North  Virginia 
Street,  Reno,  Nevada  89557 

12.  December  2, 1999, 12:00  pm — 3:00 
pm,  6:00  pm — 10:00  pm,  Nevada  State 
Legislature,  Room  4100, 401  South 
Carson  Street,  Carson  Qty,  Nevada 
89701 

13.  December  7, 1999, 11:00  am— 2:00 
pm,  5:30  pm — 9:30  pm.  Austin  Town 
Hall,  137  Couit  Street,  Austin,  Nevada 
89310 

14.  December  9, 1999, 10:00  am— 1:00 
pm,  6:00  pm — 10:00  pm.  Crescent 
Valley  Town  Hall,  5045  Tenabo 
Avenue,  Crescent  Valley,  Nevada 
89821 

15.  January  11,  2000, 11:00  am — 2:00 
pm,  6:00  pm — 10:00  pm.  Grant 
Sawyer  State  Building,  555  East 
Washington,  Las  Vegas,  Nevada  89101 

16.  January  13,  2000, 10:00  am — 1:00 
pm,  6:00  pm— 10:00  pm.  Salt  Lake 
City  Hilton  Inn,  150  West  500  South, 
Salt  Lake  Qty,  Utah  84101 

17.  January  20,  2000,^11:00  am — 2:00 
pm,  6:00  pm — 10:00  pm,  America's 
Center,  701  Convention  Plaza,  St. 
Louis,  Missouri  63101 


Issued  in  Washington.  DC,  October  4, 1999. 

Lake  Barrett, 

Acting  Director,  Office  ofCiviiian  Radioactive 
Waste  Management. 

[FR  Doc.  99-26552  Filed  10-6-99;  8:45  am] 

BILLING  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Idaho  Oparationa  Offlca;  Notice  of 
Availability  of  Solicitation  for  Awarda 
of  Hnancial  Aaalstanca 

AGENCY:  Idaho  Operations  Office,  DOE 

ACTION:  Notice  of  availability  of 
solicitation  Number  DE-PS07- 
00ID13865 — University  Reactor 
Instrumentation  (URI)  Program. 

summary:  The  U.S.  Department  of 
Energy,  Idaho  Operations  Office,  is 
soliciting  applications  for  awards  of 
financial  assistance  (i.e.,  grants)  that 
will  support  educational  institutions  in 
updating  their  nuclear  reactors  or 
related  radiation  laboratory  equipment 
and  instrumentation.  The  issuance  date 
of  Solicitation  Number  DE-PS07- 
00ID13865  is  October  5, 1999.  The 
solicitation  is  available  in  its  full  text   ■ 
via  the  Internet  at  the  following  URL 
address:  http://www.id.doe.gov/doeid/ 
PSD/proc-div.html  imder  "Current 
Solicitations  and  Sources  Sought".  The 
deadline  for  receipt  of  applications  is  63 
days  after  the  issuance  date  of  the 
solicitation  or  by  December  8, 1999. 

ADDRESSES:  Applications  should  be 
submitted  to:  Connie  H.  Osborne, 
Procurement  Services  Division,  U.S. 
Department  of  Energy,  Idaho  Operations 
Office,  850  Energy  Drive,  Mail  Stop 
1221,  Idaho  Falls,  Idaho  83401-1563. 

FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Osborne,  Contract  Specialist  at 
osbomchl@id.doe.gov. 

SUPPUEMENTARY  INFORMATION:  The 
solicitation  was  issued  pursuant  to  10 
CFR  600.6(b).  Eligibility  for  awards 
under  this  University  Reactor 
Instnmientation  (URI)  Program  will  be 
restricted  to  U.S.  colleges  and 
universities  having  a  dtily  licensed, 
operating  nuclear  research  or  training 
reactor.  The  purpose  of  this  program  is 
to  upgrade,  purchase,  or  maintain 
equipment  and  instrumentation  related 
to  the  performance,  control,  or 
operational  capability  of  the  reactor 
fecility.  The  program  will  increase  the 
quality  and/or  efficiency  of  the 
operation  of  the  reactor  facility  and/or 
will  improve  or  expand  the  research  and 
training  capabilities  of  the  reactor 
fedlity. 


Issued  in  1 
1999. 

R.  Jeffivy  Hi 

Director,  Pre 
[FR  Doc.  99- 
BILUNGCOOE 


Office  Of  E 
Renewablf 


SUPPLEMEM 
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Issued  in  Idaho  Falls  on  September  30, 
1999. 

R.  Jeffrey  Hoyles, 

Director,  Procurement  Services  Division. 
[FR  Doc.  9^26555  Filed  10-8-99;  8:45  am] 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewabie  Energy 

Optional  Prescreening  Process  for  ttie 
Inventions  and  Innovation  Program 

agency:  Golden  Field  Office, 
Department  of  Energy  (DOE). 
ACTION:  Optional  pre-proposal  process 
for  potential  applicants  under  the  DOE 
Inventions  and  Innovation  Program 
solicitation. 

SUMMARY:  The  Office  of  hidustrial 
Technologies  of  the  Department  of 
Energy  is  funding  a  competitive  grant 
program  entitled  Inventions  and 
Innovation  (I&I).  The  goals  of  the  I&I 
Program  are  to  improve  energy 
efficiency  through  the  promotion  of 
innovative  ideas  and  inventions  that 
have  a  significant  potential  energy 
impact  and  a  potential  future 
commercial  market. 
DATES:  The  abstract  for  the  proposed 
project  may  be  submitted  to  the  Golden 
Field  Office  on  or  before  March  17,  2000 
for  the  May  2000  solicitation.  Pre- 
proposal  abstracts  received  between 
March  18.  2000  and  July  31,  2000  (the 
open  period  of  the  solicitation)  will  not 
receive  a  response  until  after  the 
solicitation  closes  on  July  31,  2000.  Pre- 
proposal  dates  for  the  Fiscal  Year  2001 
solicitation  will  be  posted  on  the  I&I 
website  after  July  31,  2000. 
SUPPLEMENTARY  INFORMATION: 

Background  Information 

The  Department  of  Energy  (DOE), 
Office  of  Industrial  Technologies'  (OIT) 
Inventions  and  Innovation  (I&I)  Program 
funds  up  to  $200,000  for  promising 
projects  demonstrating  both  energy- 
related  innovation  and  future 
commercial  market  potential.  The  I&I 
Program  emphasizes  funding  projects 
within  the  following  OIT  focus 
industries:  Agriculture,  Aluminum, 
Chemicals,  Forest  Products.  Glass, 
Metalcasting,  Mining,  Petroleum,  and 
Steel.  Please  see  the  OIT  website  at 
www.oit.doe.gov  for  additional  details 
on  these  focus  industries. 

OIT  is  part  of  the  Office  of  Energy 
Efficiency  and  Renewable  Energy 
(EE/JIE).  While  emphasis  will  be  given 
to  technologies  within  the  OIT  focus 
industries  identified  previously. 


projects  that  meet  the  missions  and 
areas  of  concern  of  the  other  EE/RE 
sectors — transportation,  buildings,  and 
power  vdll  also  be  considered  for 
award.  Please  refer  to  www.eren.doe.gov 
for  additional  information  on  the  EE/RE 
sectors. 

Pre-Proposal 

An  optional  pre-proposal  may  be 
submitted  to  DOE  through  March  17, 
2000  for  the  2000  Solicitation.  DOE  will 
provide  a  timely  response  regarding  the 
invention's  program  relevance.  The  pre- 
proposal  must  be  typed,  must  not 
exceed  two  pages,  and  must  adhere  to 
the  prescribed  format.  The  submission 
of  a  pre-proposal  abstract  is  not 
mandatory  for  submitting  an  application 
under  the  May  2000  solicitation.  The 
abstract  format  will  be  available  through 
the  Inventions  and  Innovation  site  at  the 
I&I  website,  http://www.oit.doe.gov/ 
inventions  or  from  the  contacts  listed 
below.  If  unable  to  access  the  internet, 
you  may  obtain  a  copy  of  the  abstract 
format  by  calling  Jennifer  Palasz  at  (303) 
275-4764,  FAX  (303)  275-4788. 
FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Department  of  Energy  Golden  Field 
Office,  1617  Cole  Boulevard,  Golden, 
Colorado  80401.  Jennifer  Palasz,  at  (303) 
275-4764,  by  FAX  at  (303)  275-4788,  or 

Internet  at  Jennifer palasz@iuel.gov. 

The  Contract  Specialist  is  Jim  Damm,  at 
(303)  275-4744  or  Internet  at 
jim_danim@nrel.gov.  In  addition, 
program  information  and  the  pre- 
proposal  format  can  be  located  at  the  I&I 
website  at  http//www.oit.doe.gov/ 
inventions. 

Issued  in  Golden,  Colorado,  on  C3ctober  1, 
1999. 

Matthew  Barron,  " 
Acting  Procurement  Director,  GO. 
[FR  Doc.  99-26554  Filed  10-8-99;  8:45  am] 

BILLING  CODE  6450-01-P 


DEPARTIMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Optional  Pre-Proposal  Process  for  the 
National  Industrial  Competitiveness 
Tlirough  Energy,  Environment  and 
Economics  (NICE  3)  Program 

agency:  Golden  Field  Office, 
Department  of  Energy  (DOE). 
ACTION:  Optional  pre-proposal  process 
for  potential  applicants  under  \he  DOE 
NICE  3  program  solicitation. 

SUMMARY:  The  Office  of  Industrial 
Technologies  of  the  Department  of 
Energy  is  funding  a  State  Grant  Program 
entitled  National  Industrial 


Competitiveness  through  Energy, 
Environment,  and  Economics  (NICE 3). 
The  goals  of  the  NICE^  Program  are  to 
improve  energy  efficiency,  promote 
cleaner  production,  and  to  improve 
competitiveness  in  industry. 
DATES:  A  pre-proposal  abstract  for  the 
proposed  project  may  be  submitted  to 
the  Golden  Field  Office  on  or  before 
March  17,  2000.  Pre-proposal  abstracts 
received  between  March  18,  2000  and 
July  31,  2000  (the  open  period  of  the 
solicitation)  wiU  not  receive  a  response 
until  after  the  solicitation  closes  on  July 
31,2000. 
SUPPLEMENTARY  INFORMATION: 

Background  Information 

The  Department  of  Energy  (DOE), 
Office  of  Industrial  Technologies'  (OIT) 
National  Industrial  Competitiveness 
Through  Energy,  Environment,  and 
Economics  (NICE  ^)  Program  funds  up  to 
$525,000  (50%  cost  shstring  is  required) 
for  the  first  commercial  demonstration 
of  innovative  industrial  technologies 
that  reduce  energy  consumption,  waste 
production,  and  operatii^  costs. 
Applications  must  be  submitted  by  an 
authorized  state  agency  with  an 
appropriate  industrial  partner.  The 
NICE  3  Program  emphasizes  funding 
projects  within  the  following  OIT  focus 
industries:  Agriculture,  Aluminum, 
Chemicals,  Forest  Products,  Glass, 
Metalcasting,  Mining,  Petroleum,  and 
Steel.  Please  see  the  OIT  website  at 
www.oit.doe.gov  for  additional  details 
on  these  focus  industries.  OIT  is  part  of 
the  Office  of  Energy  Efficiency  and 
Renewable  Energy  (EE/RE),  and 
consideration  will  also  be  given  to 
projects  that  involve  non-OIT  focus 
industries  and  industrial  processes  in 
the  other  three  EE/RE  sectors  (buildings, 
transportation,  and  power). 

Pre-Proposal 

An  optional  pre-proposal  may  be 
submitted  to  DOE's  Golden  Field  Office 
through  March  17.  2000  for  the  May 
2000  solicitation.  DOE  will  provide  a 
timely  response  regarding  the 
technology's  program  relevance.  The 
pre-proposal  must  be  typed,  must  not 
exceed  two  pages,  and  should  utilize  the 
prescribed  format.  The  pre-proposal 
must  be  submitted  through  a  state 
agency.  The  submission  of  a  pre- 
proposal  abstract  is  not  mandatory  for 
submitting  an  application  imder  the 
May  2000  solicitation.  A  suggested 
abstract  format  will  be  available  through 
the  NICE 3  website,  http:// 
www.oit.doe.gov/nice3  or  by  the 
contacts  listed  below.  The  EKDE  reviews 
and  comments  under  the  pre-proposal 
process  will  not  be  used  by  DOE  in 
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evaluating  or  awarding  applications 
under  the  May  2000  solicitation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Blazek.  at  (303)  275-4723,  at  the 
U.S.  Department  of  Energy  Golden  Field 
Office,  1617  Cole  Boulevard,  Golden, 
Colorado  80401,  FAX  (303)  275-4788. 
In  addition,  information  on  the  NICE^ 
program  can  be  located  at  http// 
www.oit.doe.gov/nice3.  The  Contract 
Specialist  is  James  Damm,  at  (303)  275- 
4744. 

Issued  in  Golden,  Colorado,  on  October  1 , 
1999. 

Matthew  Barron, 

Acting  Procurement  Director.  GO. 

(FR  Doc.  99-26553  Filed  10-8-99;  8:45  am] 

MLLMO  COOE  M50-«1-P 


DEPARTMENT  OF  ENERGY 

Enargy  Infonmrtlon  Administration 

Agency  Infonnation  Collection  Under 
Review  by  tlM  Office  of  Management 
and  Budget 

agency:  Energy  Information 
Administration,  Department  of  Energy. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  section  3507(a)(1)(D)  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13).  The  listing  does  not 
include  collections  of  information 
contained  in  new  or  revised  regulations 
which  are  to  be  submitted  under  section 
3507(d)(1)(A)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  Collection  number  and 
title;  (2)  summary  of  the  collection  of 
information  (includes  sponsor  (the  DOE 
component)),  current  OMB  docimient 
number  (if  applicable),  type  of  request 
(new,  revision,  extension,  or 
reinstatement);  response  obligation 
(mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefits);  (3)  a 
description  of  the  need  and  proposed 
use  of  the  information;  (4)  description  of 
the  likely  respondents;  and  (5)  estimate 
of  total  annual  reporting  burden 
(average  hours  per  response  x  proposed 
frequency  of  response  per  year  x 
estimated  number  of  likely 
respondents.) 

DATES:  Comments  must  be  filed  on  or 
before  November  12, 1999.  If  you 


anticipate  that  you  will  be  submitting 
comments  but  find  it  difficult  to  do  so 
within  the  time  allowed  by  this  notice, 
you  should  advise  the  OMB  DOE  Desk 
Officer  listed  below  of  your  intention  to 
do  so  as  soon  as  possible.  The  Desk 
Officer  may  be  telephoned  at  (202)  395- 
3084.  (Also,  please  notify  the  EIA 
contact  listed  below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  726  Jackson  Place,  NW, 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the 
Statistics  and  Methods  Group  at  the 
address  below.) 

FOR  FURTHER  INFORMATION:  Requests  for 
additional  information  should  be 
directed  to  Herbert  Miller,  Statistics  and 
Methods  Group,  (EI-70),  Forrestal 
Building,  U.S.  Department  of  Energy, 
Washington,  DC  20585.  Mr.  Miller  may 
be  telephoned  at  (202)  426-1103,  FAX 
(202)  426-1081,  or  e-mail  at 
herbert.miller@eia.doe.gov. 

SUPPLEMENTARY  INFORMATION:  The 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  EIA-176, 191, 191S,  857,  857S,  and 
895  "Natural  Gas  Program  Package"; 

2.  Energy  Information  Administration, 
OMB  No.  1905-0175,  Extension  with 
changes.  Mandatory  for  all  forms  except 
EIA-895  which  is  voluntary; 

3.  The  Natural  Gas  Program  Package 
forms  collect  basic  and  detailed  natural 
gas  production,  processing, 
transmission,  storage,  consumption  and 
price  data.  The  data  are  published  by 
the  Energy  Information  Administration 
and  are  used  by  both  public  and  private 
analysts. 

4.  Business  or  other  for-profit;  State, 
Local  or  Tribal  Government; 

5.  43,675  hours  (5.35  hours  average 
per  response  x  4.24  average  responses 
per  year  x  1,924  respondents) 

Statutory  Authority:  44  U.S.C. 
3506(a)(2)(A)  of  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  No.  104-13). 

Issued  in  Washington,  £)C,  October  4, 1999. 
Lynda  T.  Carlwn. 

Director,  Statistics  and  Methods  Group, 

Energy  Infonnation  Administration. 

(FR  Doc.  99-26551  Filed  10-8-99;  8:45  am) 

MUMG  COOE  e4S0-«1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-52(M)00] 

CNG  Transmission  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

October  5. 1999. 

Take  notice  that  on  September  30, 
1999,  CNG  Transmission  Corporation 
(CNG),  filed  as  part  of  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1, 
the  following  tariff  sheet: 

Fifly-first  Revised  Sheet  No.  32 

CNG  requests  an  effective  date  of 
November  1, 1999  for  its  proposed  tariff 
sheet. 

CNG  states  that  the  purpose  of  this 
filing  is  to  submit  CNG's  quarterly 
revision  of  the  Section  18.2.B  Surcharge, 
effective  for  the  three-month  period 
commencing  November  1, 1999. 

CNG  states  that  the  purpose  of  this 
filing  is  to  submit  CNG's.  quarterly 
revision  of  the  Section  18.2.B  Surcharge, 
effective  for  the  three-month  period 
commencing  November  1, 1999.  The 
charge  for  the  quarter  ending  October 
31, 1999  has  been  $0,224  per  Dt.,  as 
authorized  by  Commission  order  dated 
July  23,  1999  in  Docket  No.  RP99-364- 
000.  CNG's  proposed  Section  18.2.B 
surcharge  for  the  next  quarterly  period 
is  $0.0190  per  Dt.  The  revised  surcharge 
is  designed  to  recover  $161,340  in 
Stranded  Account  No.  858  Costs,  which 
CNG  incurred  for  the  period  of  June, 
1999  through  August,  1999.  The  instant 
docket  incorporates  the  revised  base 
rates  filed  by  CNG  today  in  another 
docket,  which  relates  to  the  phased 
conversion  of  Rate  Schedule  GSS  n  and 
associated  transportation  entitlements. 

CNG  states  that  copies  of  this  letter  of 
transmittal  and  enclosures  are  being 
served  upon  CNG's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


conversioi 
under  Rate 
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Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room.  This  filing  may  be  viewed  on  the 

web  at  http://www.ferc.fed.us/online/ 

rims.htm  (call  202-208-2222  for 

assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  99-26425  Filed  10-8-99;  8:45  am] 

BILLING  CODE  en7-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockst  No.  RP99-51 9-000] 

CNG  Transmission  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

October  5, 1999. 

Take  notice  that  on  September  30, 
1999,  CNG  Transmission  Corporation 
(CNG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  foUovdng  tariff 
sheets,  with  an  effective  date  of 
November  1, 1999: 

Twenty-Third  Revised  Sheet  No.  31 
Fiftieth  Revised  Sheet  No.  32 
Nineteenth  Revised  Sheet  No.  34 
Twenty-Second  Revised  Sheet  No.  35 
Eighth  Revised  Sheet  No.  37 

CNG  states  that  the  purpose  of  this 
filing  is  to  comply  with  Article  VII, 
Section  G,  of  the  August  31  1998, 
Stipulation  and  Agreement  in  Docket 
Nos.  RP97-406,  et  al.,  approved  by  the 
Commission  in  CNG  Transmission 
Corporation.  85  FERC  161,261  (1998). 
That  settlement  provides  for  the  phased 
conversion  of  firm  storage  services 
under  Rate  Schedule  GSS-II,  to 
corresponding  services  under  Rate 
Schedule  GSS  and  Rate  Schedule  FT 
(FT-GSS).  Article  VII,  Section  G  permits 
CNG  to  implement  base  rate  changes  to 
reflect  each  phase  of  the  conversion. 

CNG  states  that  copies  of  this  filing 
are  being  served  upon  CNG's  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 


Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room.  This  filing  may  be  viewed  on  the 

web  at  http://www.ferc.fed.us/online/ 

rims.htm  (call  202-208-2222  for 

assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-26446  Filed  10-8-99;  8:45  am) 

BtLUNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TMOO-1-22-000] 

CNG  Transmission  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

October  5, 1999. 

Take  notice  that  on  September  30, 
1999,  CNG  Transmission  Corporation 
(CNG)  filed  as  part  of  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1, 
the  following  tariff  sheets: 

Twenty-Fourth  Revised  Sheet  No.  31 
Fifty-Second  Revised  Sheet  No.  32 
Twentieth  Revised  Sheet  No.  34 
Twenty-Third  Revised  Sheet  No.  35 

CNG  requests  an  effective  date  of 
November  1, 1999.  for  its  purposed  tariff 
sheets. 

CNG  states  that  the  purpose  of  this 
filing  is  to  update  CNG's  effective 
Transportation  Cost  Rate  Adjustment 
(TCRA),  through  the  aimual  adjustment 
mechanism  described  in  Section  15  of 
the  General  Terms  and  Conditions  of 
CNG's  Tariff  (GT&C).  CNG's  surcharge 
incorporates  the  balance  in  its 
Unrecovered  Fuel  Cost  Reimbittsement 
Subaccount,  as  set  forth  in  GT&C 
Section  16.5.  as  well  as  the  balance  in 
its  Unrecovered  EPC  Reimbursement 
Subaccount,  pursuant  to  GT&C  Section 
17.5. 

CNG  seeks  waiver  of  GT&C  Section 
16.5  to  reflect  products  extraction  fuel 
and  shrinkage  tmder-recoveries  in  the 
reservation  component  of  its  surcharge 
rates. 

CNG  states  that  copies  of  its  letter  of 
transmittal  and  enclosures  are  being 
served  upon  its  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  proteist  writh  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 


Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  thp  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://wv\rw.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-26451  Filed  10-8-99;  8:45  am) 
BILLING  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-5-000] 

Colorado  Interstate  Gbs  Company; 
Notice  of  Tariff  Filing 

October  5,  1999. 

Take  notice  that  on  October  1. 1999. 
Colorado  Interstate  Gas  Company  (CIG), 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1.  tariff  sheets  listed  in  Appendix  A 
to  the  filing,  to  be  effective  November  I, 
1999. 

CIG  states  it  is  making  this  filing  to 
replace  Spot  Index  Price  with  Cash  Out 
Index  Price  to  be  used  for  the  following: 

1.  The  imbalance  cash-out  provisions, 

2.  The  penalty  imposed  on  a  park- 
loan  shipper  pursuant  to  Rate  Schedule 
PAL-1  that  fails  to  return  loaned  gas  by 
the  deadline  imposed  by  CIG  (currendy 
150%  of  the  Spot  Index  Price), 

3.  The  penalty  imposed  on  a  swing 
service  operator  pursuant  to  Rate 
Schedule  SS-1  (currently  150%  of  the 
Spot  Index  Price),  and 

4.  Calculating  the  fuel  quantity 
attributable  to  revenue  bom  gas 
processing. 

Use  of  the  Spot  Index  Price  as  a  basis 
for  calculation  of  unauthorized  overrun 
fees  is  unaffected  by  this  filing. 

CIG  avers  that  currently  it  calculates 
the  Spot  Index  Price  based  on  published 
first-of-the-month  index  prices.  CIG  is 
proposing  to  add  a  new  term  to  be 
called  the  Cash  Out  Index  Price,  to  be 
calculated  using  an  average  of  the  daily 
mid-point  index  prices  for  the  pertinent 
production  month.  CIG  states  that  an 
average  daily  index  price  is  more 
representative  than  a  first  of  the  month 
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index  price  regarding  the  actual  cost  of 
gas  during  a  production  month. 

CIG  further  states  that  an  average 
daily  index  price  is  superior  to  a  first  of 
the  month  index  in  deterring  gaming  by 
shippers,  such  as  when  a  shipper 
decides  to  deliberately  (1)  Incur  or  not 
clear  imbalances,  (2)  Not  return  loaned 
quantities  to  park-loan  service,  or  (3) 
Not  rettim  excess  deliveries  in  its  swing 
service  account.  CIG  states  a  first  of  the 
month  index  invites  gaming  because 
this  type  of  index  price  allows  a  shipper 
to  readily  determine  when  there  is  an 
economic  advantage  to  engage  in 
gaming. 

CIG  states  that  copies  of  the  filing 
have  been  mailed  to  all  affected 
customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
688  First  Street,  NE,  Washington,  D.C. 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Etoc.  99-26430  Filed  10-8-99:  8:45  am) 
BILUNe  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

FMJaral  Energy  Regulatory 
Commlsaion 

[OocM  No.  RPOO-9-000] 

Columbia  Gas  Transmisaion 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

October  5. 1999. 

Take  notice  that  on  October  1, 1999, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  filed  as  part  of  its  FERC  Gas 
Tariff.  Second  Revised  Volume  No.  1, 
the  following  revised  sheets,  bearing  a 
proposed  effective  date  of  November  1, 
1999. 


Thirty-eight  Revised  Sheet  No.  25 
Thirty-eight  Revised  Sheet  No.  26 
Thirty-eight  Revised  Sheet  No.  27 
Seventeenth  Revised  Sheet  No.  30A 

Columbia  states  that  this  filing  is 
being  submitted  pursuant  to  Stiptilation 
I,  Article  I,  Section  E,  True-up 
Mechanism,  of  the  Settlement 
(Settlement)  in  Docket  No.  RP95-408  et 
al.,  approved  by  the  Commission  on 
April  17, 1997  (79  FERC  1 61,044 
(1997)).  Pursuant  to  the  true-up 
provision,  Columbia  is  required  to  true-, 
up  its  collections  from  the  Settlement 
Component  for  12-month  periods 
commencing  November  1, 1996.  In 
accordance  with  the  Settlement,  the 
true-up  component  of  the  Settlement 
Component  is  to  be  removed  effective 
November  1,  of  each  year.  The  instant 
filing  is  being  made  to  remove  such 
true-up  component  fi-om  the  currently 
effective  Settlement  Component 
effective  November  1, 1999. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers,  and 
affected  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rides  and  Regidations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Conmiission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-26434  Filed  lO-S-99;  8:45  am] 

BILUNG  CODE  8717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-TO-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

October  5, 1999. 

Take  notice  that  on  October  1, 1999, 
Coltunbia  Gas  Transmission  Corporation 
(Coliunbia),  tendered  for  fiUng  as  part  of 
its  FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets  with  a  proposed  effective 
date  of  November  1, 1999: 

Thirty-ninth  Revised  Sheet  No.  25 
Thirty-ninth  Revised  Sheet  No.  26 
Thirty-ninth  Revised  Sheet  No.  27 
Thirty-Sixth  Revised  Sheet  No.  28 

Columbia  states  that  it  is  tendering 
this  periodic  filing  in  accordance  with 
Section  36.2  of  the  General  Terms  and 
Conditions  (GTC)  of  its  Tariff.  GTC 
Section  36,  Transportation  Costs  Rate 
Adjustment  (TCRA),  enables  Columbia 
to  adjust  its  ciurent  TCRA  rate 
prospectively  on  a  periodic  and  annual 
basis  to  take  into  accoimt  prospective 
changes  in  Account  No.  858  costs.  In 
this  filing  Coliunbia  proposes  to  adjust 
its  Current  Operational  TCRA  Rate  as 
defined  in  GTC  Section  36.4. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers,  and 
affected  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  file  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretaiy. 

[FR  Doc.  99-26435  Filed  10-8-99;  8:45  am] 
BOUNG  COOE  «717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  CP0&-2-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Request  Under 
Blanicet  Authorization 

October  5, 1999. 

Take  notice  that  on  October  1, 1999, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  12801  Fair  Lakes  Parkway, 
Fairfax,  Virginia  22030-1046,  filed  a 
request  with  the  Commission  in  Docket 
No.  CPOO-002-000  pursuant  to  Sections 
157.205  and  157.216(b)  of  the 
Commission's  Regulations  imder  the 
Natiual  Gas  Act  (NGA)  for  authorization 
to  abandon  one  point  of  delivery  to 
Columbia  Gas  of  Pennsylvania,  Inc. 
(CPA),  consisting  of  0.03  mile  of  4-  and 
6-inch  pipeline,  authorized  in  blanket 
certificate  issued  in  Docket  No.  CP83- 
76-000,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection.  This  filing 
may  be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Columbia  proposes  to  abandon  its 
Wampum  East  Measuring  and 
Regidating  Station,  of  its  Line  1646, 
which  is  approximately  .04  mile  from 
Columbia's  Mike  Papa  Measuring  and 
Regulating  Station.  Both  stations  are 
located  in  Lawrence  County, 
Pennsylvania  and  both  stations  provide 
service  to  CPA.  Columbia  requests 
authorization  to  install  a  new  meter  and 
filter  separator  at  the  Mike  Papa 
Measuring  Station  and  all  above  ground 
facilities  associated  with  the  Wampimi 
East  point  of  delivery  be  abandon  by 
removal.  Columbia  states  that  service  to 
CPA  woidd  be  singularly  provided 
through  the  Mike  Papa  point  of  delivery. 

Any  person  orthe  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 


application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 
Linwood  A.  Wataon,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-26438  Filed  10-8-99;  8:45  am) 

BMJNQ  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  RPOO-6-000] 

Dauphin  island  Gathering  Partners; 
Notice  of  Proposed  Changee  in  FERC 
Gas  Tariff 

October  5,  1999. 

Take  notice  that  on  October  1, 1999, 
Dauphin  Island  Gathering  Partners 
(DIGP)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.l,  the  tariff  sheets  listed  below  to 
become  effective  October  4, 1999.  The 
modifications  to  the  listed  tariff  sheets 
are  proposed  to  provide  revisions 
reflecting  contracts  that  have  been 
assigned. 

First  Revised  Volume  No.  1 
First  Revised  Volume  No.  9 
First  Revised  Volume  No.  10 

DIGP  states  that  a  copy  of  this  filing 
has  been  served  on  all  parties  on  the 
ser^rice  list. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the  ^ 

Federal  Energy  Regulatory  Commissioti, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  vdth  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regxilations.  Protest  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  vnth  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.fatm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-26431  Filed  10-8-99;  8:45  am] 
BHXINQ  CODE  «717-01-«l 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockat  No.  RPOO-l-OOCq 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Transportation  Cost  Rate 
Adjustment  Filing 

October  5. 1999. 

Take  notice  that  on  October  1, 1999, 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee),  filed  its  Annual 
Transportation  Cost  Rate  Adjustment 
filing. 

East  Tennessee  states  that  because  it 
has  not  inciured  any  demand  or 
commodity  Account  858  costs  since  its 
last  Transportation  Cost  Rate 
Adjustment  Filing,  for  the  period 
December  1, 1999  through  November 
30,  2000,  East  Tennessee  will  continue 
to  reflect  a  demand  and  commodity 
surcharge  of  $0.0  to  the  FT-A  and  FT- 
GS  rates  as  shown  on  its  currently 
effective  Fourteenth  Revised  Sheet  No. 
4. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  vrith  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  Dp/ 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
October  12, 1999.  Protests  vdll  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  bat  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  vdshing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Pubhc  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 
[FR  Doc.  99-26426  Filed  10-«-99;  8:45  am] 

BILLING  CODE  S717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-32-006] 

Eastern  Shore  Natural  Gas  ComfMiny; 
Notiee  of  Proposed  Changes  in  FERC 
Gas  Tariff 

October  5,  1999. 

Take  notice  that  on  September  30, 
1999,  Eastern  Shore  Natural  Gas 
Company  (Eastern  Shore)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets,  with  an 
effective  date  of  November  1, 1999: 

Second  Revised  Sheet  No.  4 
Second  Revised  Volume  No.  6 

Eastern  Shore  states  that  the  filing  of 
these  tariff  sheets  is  in  accordance  with 
the  Stipulation  and  Agreement  (S&A) 
approved  by  the  Commission  on 
October  15, 1997,  (81  FERC  161,013, 
1997)  in  the  above-referenced  docket. 

Eastern  Shore  states  that  piu^uant  to 
Article  IV.B.5  of  the  above-referenced 
S&A,  its  Rate  Schedule  T-1  restructiu«d 
settlement  rates  include  a  reservation 
rate  adjustment  (T-1  Reservation  Rate 
Adjustment)  of  ($1.2167)  per  dekathenn 
(dt)  for  a  period  of  two  years  which 
commenced  on  the  effective  date  of 
Eastern  Shore's  restructuring  (i.e. 
November  1, 1997).  Such  adjustment 
was  necessary  in  order  to  reflect  only  50 
percent  of  the.total  non-mileage  costs 
included  in  Eastern  Shore's  settlement 
cost  of  service  in  the  T-1  settlement 
rates.  Non-mileage  costs  are  defined  as 
those  costs  included  in  Eastern  Shore's 
Account  Nos.  850,  861  and  902  through 
935,  respectively.  At  the  end  of  the 
initial  two-year  period  the  T-1 
Reservation  Rate  Adjustment  terminates 
and  the  T-1  restructured  settlement 
reservation  rate  increases  to  $7.0567  per 
dt  to  reflect  fully  100  percent  of  the  total 
non-mileage  costs  included  in  Eastern 
Shore's  settlement  cost  of  service. 

Eastern  Shore  also  states  that  as 
detailed  in  Article  IV.B.6  of  the  S&A, 
the  difference  between  the  annual 
revenues  produced  under  the  Rate 
Schedule  T-1  settlement  rates  reflecting 
50  percent  of  the  total  non-mileage  costs 
and  the  annual  revenues  produced 
under  the  T-1  settlement  rates  reflecting 
100  percent  of  the  total  non-mileage 
cost,  is  $151,494.  Such  difference  was 
allocated  to  Rate  Zone  One  firm 
transportation  customers  under  Rate 
Schedules  FT  and  ST  on  a  pro  rata  basis 
through  the  implementation  of  an  off- 
setting reservation  rate  adjustment  (Rate 
Zone  One  Reservation  Rate  Adjustment) 
of  $1.6912  per  dt  for  the  initial  two  year 


period  the  S&A  was  in  effect.  Pursuant 
to  Article  rV.B.7,  upon  the  expiration  of 
the  initial  two-year  period  the  Rate  Zone 
One  Reservation  Rate  Adjustment  is 
eliminated  and  the  Rate  Schedule  FT 
and  ST  reservation  rates  decrease  to 
$8.9501  per  dt  effective  November  1, 
1999. 

Eastern  Shore  states  that  copies  of  its 
filing  are  available  for  public  inspection 
at  417  Bank  Lane,  Dover,  Delaware  and 
a  copy  has  been  mailed  to  affiected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street  NE,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  as  provided  in  section  154.210  of 
the  Commission's  regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222}  for 
assistance). 

Linwood  A.  Watson,  Jr.,     . 
Acting  Secretary. 
[FR  Doc.  99-26441  Filed  lO-ar-99;  8:45  am] 

BILUNG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-51 5-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Tariff  Filing 

October  5, 1999. 

Take  notice  that  on  September  30, 
1999,  Florida  Gas  Transmission 
Company  (FGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  the  following 
tariff  sheets  to  become  effective 
November  1,  1999: 

Seventh  Revised  Sheet  No.  117 
First  Revised  Sheet  No.  1 1 7.01 
Seventh  Revised  Sheet  No.  117A 

FGT  states  that  in  the  instant  filing, 
FGT  is  proposing  revisions  to  section 
10.A.2  of  its  General  Terms  and 
Conditions  (GTC),  Nomination 
Timeline,  to  change  its  Intraday 
nomination  procedures  and  to  make 
minor  changes  in  the  organization  of 
this  Tariff  section.  Specifically,  FGT  is 


proposing  revisions  to  Seventh  Revised 
Sheet  No.  117A  to  change  its  Intraday 
nomination  procedures  to  provide  that 
Intraday  nominations  that  contain  a  date 
range  of  more  than  one  day  shall  be 
effective  only  for  the  next  applicable 
nomination  cycle. 

FGT  states  that  FGT's  current  Intraday 
nomination  procedures  provide  that- 
Intraday  nominations  which  contain  a 
date  range  of  more  than  one  day  will  be 
processed  as  an  Intraday  nomination  for 
the  first  day  of  the  specified  effective 
period,  and  the  nomination  for  the 
remainder  of  the  date  range  is  processed 
as  a  Timely  nomination.  FGT 
implemented  these  procedures  in 
compliance  with  Order  No.  587-H 
(issued  in  Docket  No.  RM96-1-008  on   . 
July  15, 1998),  in  which  the 
Commission  adopted  the 
implementation  standards  promulgated 
by  the  Gas  Industry  Standards  Board 
("GISB")  related  to  the  intraday 
nomination  and  scheduling  procedures 
and  time  line  ("GISB  Intraday 
Standards").  Under  the  GISB  Intraday 
Standards,  pipelines  were  not  required 
to  make  Intraday  nominations 
applicable  to  date  ranges  of  more  than 
one  day.  Accordingly,  most  pipelines 
did  not  provide  this  option  and 
standard  industry  practice  is  that 
Intraday  nominations  are  effective  only 
for  the  nomination  cycle. 

FGT  states  that  in  implementing  the 
GISB  hitraday  Standards,  FGT 
continued  to  provide  shippers  the 
option  of  submitting  Intraday 
nominations  containing  a  date  range  of 
more  than  one  day.  In  doing  so,  FGT  did 
not  anticipate  that  this  flexibility  would 
be  confusing  to  FGT's  shippers  and 
administratively  infeasible  to  FGT. 
FGT's  shippers  are  confused  because, 
imder  FGT's  current  Intraday  2 
procedures,  a  shipper  sending  an 
Intrady  2  nomination  with  a  date  range 
of  more  than  one  day  is  treated  as  also 
submitting  an  Evening  Cycle  Intraday 
nomination  for  the  next  day  in  the  rate 
range.  It  has  been  FGT's  experience  that 
shippers,  often  unaware  that  they  are 
affecting  their  timely  nomination  for  the 
following  gas  day,  are  confused  when 
they  receive  their  schedided  quantities 
for  the  next  gas  day  which  have  been 
changed. 

Additionally,  FGT  states  that  FGT 
cannot  send  a  Quick  Response  for  the 
changes  to  subsequent  nomination 
cycles  because  a  Quick  Response  can 
only  be  sent  once  for  any  nomination 
received.  In  order  for  FGT  to  alert 
shippers  that  they  are  changing  their 
nomination  for  the  following  gas  day, 
FGT  would  have  to  send  an  unsolicited 
Quick  Response,  which  is  not  currently 
possible. 
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FGT  states  that  the  revisions  proposed 
herein  will  make  FGT's  Intraday 
nomination  procedures  conform  with 
what  has  become  standard  industry 
practice.  FGT  believes  that  the  proposed 
changes  will  alleviate  confusion 
regarding  FGT's  Intraday  nomination 
procedures,  while  not  negatively 
impacting  shippers'  ability  to  change 
nominated  quantities  on  FGT's  system. 

Any  person  desiring  to  be  heard  or  to 
protest  and  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regiUations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  Mashing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  I*ublic  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/rims.htm 
(call  202-208-2222  for  assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-26442  Filed  10-8-99;  8:45  am] 
BiLUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dociwt  No.  RPOO-3-000] 

Garden  Banks  Gas  Pipeline,  LLC; 
Notice  of  Propoeed  Changes  In  FERC 
Gas  Tariff 

October  5, 1999. 

Take  notice  that  on  October  1, 1999, 
Garden  Banks  Gas  Pipeline,  LLC  (GBGP) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1,  the 
following  tariff  sheets  to  become 
effective  November  1, 1999. 

First  Revised  Sheet  No.  23, 
Original  Sheet  No,  23A 
Original  Sheet  No.  23B 

GBGP  states  that  the  purpose  of  this 
filing  is  to  clarify  the  tariff  language 
regarding  the  operation  of  the  Revenue 
Bank  imder  Section  5.2  of  Rate 
Schedule  FT-2  all  as  more  fully  set 
forth  in  the  application. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 


Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations,  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regiilations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-26428  Filed  10-8-99;  8:45  am) 
BILUNO  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPO(M-000] 

Garden  Banlcs  Gas  Pipeline,  LLC; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

October  5, 1999. 

Take  notice  that  on  October  1, 1999, 
Garden  Banks  Pipeline.  LLC  (GBGP) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1,  the 
following  tariff  sheets  to  become 
effective  November  1,  1999: 

First  Revised  Sheet  No.  132 
First  Revised  Sheet  No.  304 
First  Revised  Sheet  No.  305 
Second  Revised  Sheet  No.  306 
First  Revised  Sheet  No.  307 
First  Revised  Sheet  No.  308 

GBGP  states  that  the  purpose  of  this 
filing  is  to  remove  the  tariff  language 
regarding  the  existing  Form  of  Natural 
Gas  Liquids  Bank  (NGL  Bank) 
Agreement  and  implement  an 
alternative  NGI  Bank  structure  whereby 
GBGP's  shippers  will  contract  with  a 
thirty  party  administrator  of  the  NGL 
Bank,  all  as  more  fully  set  forth  in  the 
application.  GBGP  will  not  be  a  party  to 
the  new  NGL  Bank  agreement. 
Therefore,  the  existing  Form  of  NGL 
Bank  Agreement  is  being  removed  from 
GBGP's  tariff  structure  by  this  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 


888  First  Street,  NE,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-16429  Filed  10-8-99;  8:45  am] 
BILLING  COOE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TMOO-1-1 10-000] 

Iroquois  Gas  Transmission  System, 
LP.;  Notice  of  Proposed  Changes  In 
FERC  Gas  Tariff 

Octobers,  1999. 

Take  notice  that  on  September  30. 
1999,  Iroquois  Gas  Transmission 
System,  L.P.  (Iroquois)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1, 
Twenty -Fourth  Revised  Sheet  No.  4. 
The  proposed  effective  date  of  this 
revised  tariff  sheet  is  November  1. 1999. 

Iroquois  states  that  pursuant  to  Part 
154  of  the  Commission's  regulations  and 
Section  12.3  of  the  General  Terms  and 
Conditions  of  its  tariff,  it  is  filing 
Twenty-Foxirth  Revised  Sheet  No.  4  and 
supporting  workpapers  as  part  of  its 
annual  update  of  its  Deferred  Asset 
Surcharge  to  reflect  the  aimual  revenue 
requirement  associated  with  its  Deferred 
Asset  for  the  amortization  period 
commencing  November  1,  1999. 
Iroquois  states  that  the  revised  tariff 
sheet  reflects  a  decrease  of  $.0001  per 
Dth  in  Iroquois  effective  Deferred  Asset 
Surcharge  for  Zone  1  of  $.0001  per  Dth 
(from  $.0008  to  $.0007  per  Dth),  a 
decrease  of  4.0001  per  Dth  in  Iroquois 
effective  Deferred  Asset  Surcharge  for 
Zone  2  of  $.0001  per  Dth  (from  $.0006 
to  $.0005  per  Dth)  and  a  decrease  in  the 
Inter-Zone  surcharge  of  $.0002  per  Dth 
(from  $.0014  to  $.0012  per  Dth). 

Iroquois  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
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customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Riiles  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-26456  Filed  10-8-99;  8:45  am) 
MLUNG  C006  S717-01-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlealon 

(Dodnt  No.  TMOO-2-110-000] 

Iroquola  Gaa  Tranamlealon  Syatem, 
LP.;  Notice  of  Propoaed  Changee  in 
FERC  Gaa  Term 

October  5, 1999. 

Take  notice  that  on  September  30, 
1999,  Iroquois  Gas  Transmission 
System,  L.P.,  (Iroquois)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  following 
tariff  sheet,  with  an  effective  date  of 
November  1, 1999: 

Twenty-Bfth  Revised  Sheet  No.  4 

Iroquois  states  that  it  is  filing  Twenty- 
fifth  Revised  Sheet  No.  4  and  supporting 
workpaper  as  part  of  its  annual 
Transportation  Cost  Rate  Adjustment 
filing  to  reflect  changes  in  Accoimt  No. 
858  costs  for  the  twelve  month  period 
commencing  November  1, 1999. 
According  to  Iroquois,  the  revised  tariff 
sheet  reflects  reduced  rates  which  will 
be  charged  by  Tennessee  Gas  Pipeline 
Company  commencing  November  1, 
1999. 

Iroquois  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
conunissions. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  psoty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-26457  Filed  10-8-99;  8:45  am] 

BHJJNG  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlealon 

[Dock*!  No.  ER99-4519-000] 

MidAmerican  Energy  Company;  Notice 
of  HIing 

September  30, 1999. 

Take  notice  that  on  September  24, 
1999,  MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  50303  tendered  for  filing 
a  proposed  rate  schedule  change  to  its 
Open  Access  Transmission  Tariff 
(OATT).  The  change  consists  of  the 
proposed  addition  of  Schedule  4A — 
Illinois  Retail  Energy  Imbalance  Service 
and  is  filed  pursuant  to  an  order  of  the 
Illinois  Commerce  Commission  (Illinois 
Commission). 

MidAmerican  proposes  that  the  rate 
schedule  change  become  effective  on 
October  1, 1999.  Accordingly, 
MidAmerican  has  requested  a  waiver  of 
the  60-day  notice  provisions  of  the 
Federal  Power  Act. 

A  copy  of  the  proposed  rate  schedule 
change  has  been  mailed  to  all 
Transmission  Customers  having  service 
agreements  under  the  OATT,  the  Iowa 
Utilities  Board,  the  Illinois  Commission, 
the  South  Dakota  Public  Service 
Commission  and  all  parties  to  Illinois 
Commission  Docket  Nos.  99-0122/99- 
0130. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 


to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
October  14, 1999.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-26447  Filed  10-8-99;  8:45  am] 

BILLING  CODE  6717-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlealon 

[Dockat  No.  TM0O-1-2S-O0O] 

MiaaiaalppI  River  Tranamlealon 
Corporation;  Notice  of  Tariff  HIing 

October  5, 1999. 

Take  notice  that  on  October  1, 1999, 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  tariff  sheets  listed 
below  to  the  effective  November  1, 
1999. 

Thirty  Fourth  Revised  Sheet  No.  5 
Thirty  Fourth  Revised  Sheet  No.  6 
Thirty  First  Revised  Sheet  No.  7 
Eleventh  Revised  Sheet  No.  8 

MRT  states  that  the  purpose  of  this 
filing  is  to  adjust  the  Fuel  Use  and  Loss 
Percentages  imder  its  Rate  Schedules 
FTS,  SCT,  ITS,  FSS  and  ISS  pursuant  to 
Section  22  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff,  Third 
Revised  Voliune  No.  1. 

MRT  states  that  a  copy  of  this  filing 
is  being  mailed  to  each  of  MRT's 
customers  and  to  the  state  commissions 
of  Arkansas,  Illinois,  and  Missouri. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
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with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-26452  Filed  10-8-99;  8:45  am] 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TMOO-1 -16-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

October  5. 1999. 

Take  notice  that  on  September  30, 
1999,  National  Fuel  Gas  Supply 
Corporation  (National)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fourth  Revised  Volume  No.  1,  Eleventh 
Revised  Sheet  No.  8,  to  become  effective 
November  1,  1999. 

National  states  that  this  filing  reflects 
an  adjustment  to  the  reservation 
component  of  the  EFT  rate  pursuant  to 
the  Transportation  and  Storage  Cost 
Adjustment  (TSCA)  provision  set  forth 
in  Section  23  of  the  General  Terms  and 
Conditions  of  National's  FERC  Gas 
Tariff. 

National  further  states  that  copies  of 
this  compliance  filing  were  served  upon 
the  Company's  jurisdictional  customers 
and  the  regulatory  commissions  of  the 
States  of  New  York,  Ohio,  Pennsylvania, 
Delaware,  Massachusetts,  and  New 
Jersey. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 


Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson  Jr., 
Acting  Secretary. 

[FR  Doc.  99-26450  Filed  10-8-99;  8:45  am] 
BILUNG  CODE  6717-01-41 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TMOO-2-16-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Tariff  HIing 

Octobers,  1999. 

Take  notice  that  on  September  30, 
1999,  National  Fuel  Gas  Supply 
Corporation  (National)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fourth  Revised  Volume  No.  1,  the 
following  tariff  sheet  to  become  effective 
October  1, 1999. 

Eighteenth  Revised  Sheet  No.  9 

National  asserts  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  order  issued  February  16, 
1996,  in  Docket  Nos.  RP94-367-000,  et 
al.  Under  Article  I,  section  4,  of  the 
settlement  approved  in  that  order. 
National  must  redetermine  quarterly  the 
Amortization  Surcharge  to  reflect 
revisions  in  the  Plant  to  be  Amortized, 
interest  and  associated  taxes,  and  a 
change  in  the  determinants.  The 
recalculation  produced  an  Amortization 
Surcharge  of  8.83  cents  per  dth. 

Further,  National  states  that  imder 
Article  11,  Section  2,  of  the  settlement, 
it  is  required  to  recalculate  the 
maximum  Interruptible  Gathering  ("IG") 
rate  monthly  and  to  charge  that  rate  on 
the  first  day  of  the  following  month  if 
the  result  is  an  IG  rate  more  than  2  cents 
above  or  below  the  IG  rate  as  calculated 
under  Section  1  of  Article  11.  The 
recalculation  produced  an  IG  rate  of  12 
cents  per  dth. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 


be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr. 
Acting  Secretary. 
[FR  Doc.  99-26458  Filed  10-8-99;  8:45  am) 

sauNG  cooE  tm-m-u 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-631-000] 

Northern  Natural  Gas  Company;  Notice 
of  Application 

October  5,  1999. 

Take  notice  that  on  September  30, 
1999,  Northern  Natiu-al  Gas  Company 
(Northern),  P.O.  Box  3330.  Omaha, 
Nebraska  68103-0330,  filed  in  Docket 
No.  CP99-631-000  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  services  under  individually 
certificated  agreements,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Nothem  proposes  to  abandon  service 
under  Rate  Schedules  ES-1  to  Southern 
Union  Gas  Company  (Southern  Union), 
T-31  to  Shell  Oil  Company,  X-62  to  the 
City  of  Iraan,  X-89  to  West  Texas  Gas, 
Inc.,  and  X-112  to  Southern  Union, 
contained  in  its  respective  FERC  Gas 
Tariff,  Original  Volume  No.  2.  Northern 
states  thai  it  is  not  currently  providing 
any  service  under  these  agreements  and 
does  not  propose  to  abandon  any 
facilities  pursuant  to  the  instant 
application. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
Application  should  on  or  before  October 
21, 1999,  file  with  the  Federal 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  18  CFR 
385.215)  and  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
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protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  a£  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that  piusuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  Application  if  no 
petition  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  a  grant  of  the  abandonment  is 
required  by  the  public  convenience  and 
necessity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission,  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procediue  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-26437  Filed  10-8-99;  8:45  am] 

BNJJNQ  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlealon 

[Docket  No.  RP96-272-010] 

Northern  Natural  Gaa  Company;  Notice 
of  Propoeed  Changee  in  FERC  Gas 
Tariff 

October  5. 1999. 

Take  notice  that  on  September  30, 
1999,  Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1,  the  following 
tariff  sheet,  proposed  to  become 
effective  on  October  1, 1999. 

Fourth  Revised  Sheet  No.  66 

Northern  states  that  the  above  sheet  is 
being  filed  to  implement  a  specific 
negotiated  rate  transaction  in 
accordance  with  the  Commission's 
Policy  Statement  on  Alternatives  to 
Traditional  Cost-to-Service  Ratemaking 
for  Natural  Gas  Pipelines. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 


its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Conunission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestant  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-26440  Filed  10-8-59;  8:45  am) 
8IUINQ  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-2-000] 

Overthrust  Pipeline  Company;  Notice 
of  Tariff  Filing 

October  5,  1999. 

Take  notice  that  on  October  1, 1999, 
Overthrust  Pipeline  Company 
(Overthrust)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Original  Volume 
No.  1  and  First  Revised  Volume  No.  1- 
A,  to  be  effective  November  1, 1999. 

Overthrust  states  that  this  filing  is  a 
general  rate  case  under  Section  4(e)  of 
the  Natural  Gas  Act  and  is  filed  in 
compliance  with  the  April  1, 1998, 
order  in  Docket  No.  RP97-301.  The 
April  1, 1998,  order  required  Overthrust 
to  file  a  general  rate  case  under  Section 
4(e)  of  the  Natiual  Gas  Act  by  October 
1, 1999.  Overthrust  tendered  for  filing 
and  acceptance  the  following  tariff 
sheets  to  its  FERC  Gas  Tariff: 

Original  Volume  No.  1 

Eighteenth  Revised  Sheet  No.  6 

First  Revised  Volume  No.  1-A 

Third  Revised  Sheet  No.  4 
Sixth  Revised  Sheet  No.  70 

Overthrust  states  that  the  rates  it  has 
proposed  are  based  on  the  overall  cost 
of  service  for  the  base  period  consisting 
of  the  twelve  months  ended  June  30, 

1999,  adjusted  for  known  and 
measiuable  changes  through  March  31, 

2000,  which  justifies  an  increase  in 


Overthrust's  jurisdictional 
transportation  revenues  of 
approximately  $1.0  million  over 
Overthrust's  ciurently  effective  rates 
approved  by  Commission  order  dated 
April  1,  1998,  in  Docket  No.  RP97-301. 

Overthrust  states  that  the  increase  in 
jurisdictional  rates  reflected  in  its  filing 
is  necessary  to  permit  Overthrust  the 
opportvmity  to  recover  its  revenue 
requirements.  Overthrust  requests  an 
effective  date  of  November  1, 1999,  for 
the  tendered  tariff  sheets. 

Overthrust  further  states  that  a  copy 
of  this  filing  has  been  served  upon 
Overthrust's  jiuisdictional  customers, 
the  Wyoming  Public  Service 
Commission,  and  the  Utah  Division  of 
Public  Utilities. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Conunission 's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  oh  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-26427  Filed  10-8-99;  8:45  am] 
SnjJNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TMOO-1-28-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

October  5, 1999. 

Take  notice  that  on  October  1, 1999, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  to  become 
effective  November  1,  1999. 

Panhandle  states  that  this  filing  is 
made  in  accordance  with  Section  24 
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(Fuel  Reimbursement  Adjustment)  of 
the  General  Terms  and  Conditions  in 
Panhandle's  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1 .  The  revised  tariff 
sheets  filed  herewith  reflect  the 
following  changes  to  Fuel 
Reimbursement  Percentages: 

(1)  a  (0.49%)  decrease  in  the 
Gathering  Fuel  Reimbursement 
Percentage; 

(2)  a  (0.48%)  decrease  in  the  Reld 
Zone  Fuel  Reimbursement  Percentage; 

(3)  No  change  in  the  Market  Zone 
Fuel  Reimbursement  Percentage; 

(4)  a  (0.15%)  decrease  in  the  Injection 
and  a  (0.15%)  decrease  in  the 
Withdrawal  Field  Area  Storage 
Reimbursement  Percentages;  and 

(5)  a  (0.15%)  decrease  in  the  Injection 
and  a  (0.15%)  decrease  Withdrawal 
Market  Area  Storage  Reimbursement 
Percentages. 

Panhandle  further  states  that  copies  of 
this  filing  are  being  served  on  all 
affected  customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protest  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Conunission's  Regulations.  Protest  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  ar^  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-26453  Filed  10-8-99;  8:45  am] 
BIUJNG  CODE  6n7-«1-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9»-51 8-000] 

PG&E  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Tariff  Filing 

October  5,  1999. 

Take  notice  that  on  September  30, 
1999,  PG&E  Gas  Transmission, 
Northwest  Corporation  (PG&E  GT-NW) 


tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Voliune  No.  1- 
A,  the  following  sheets: 

Original  Sheet  No.  16C 
Second  Revised  Sheet  No.  32A 
Fifth  Revised  Sheet  No.  33 
Fifth  Revised  Sheet  No.  38 
Original  Sheet  No.  38A 
Third  Revised  Sheet  No.  41 
Original  Sheet  No.  41A 
Twelfth  Revised  Sheet  No.  51 
Second  Revised  Sheet  No.  54B 
Original  Sheet  No,  54C 
Fifth  Revised  Sheet  No.  68 
Original  Sheet  No.  68 A 
First  Revised  Sheet  No.  81.01a 
Fourth  Revised  Sheet  No.  109 
Fifth  Revised  Sheet  No.  110 
Fourth  Revised  Sheet  No.  127 
Third  Revised  Sheet  No.  128 
Second  Revised  Sheet  No.  130 
Third  Revised  Sheet  No.  131 
Second  Revised  Sheet  No.  155 
Third  Revised  Sheet  No.  170 
Second  Revised  Sheet  No.  176 
First  Revised  Sheet  No.  182 

PG&E  GT-NW  requests  that  the 
above-referenced  tariff  sheets  become 
effective  October  30, 1999. 

PG&E  GT-NW  asserts  that  the 
purpose  of  this  filing  is  to  provide  a 
mechanism  for  PG&E  GT-NW  to  offer 
open  access  service  at  negotiated  rates 
or  under  a  negotiated  rate  formula. 

PG&E  GT-NW  further  states  that  a 
copy  of  this  filing  has  been  served  on 
PG&E  GT-NW's  jurisdictional 
customers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-26445  Filed  10-8-99;  8:45  am) 
BIUJNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-8-000] 

Reliant  Energy  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

October  5.  1999. 

Take  notice  that  on  October  1, 1999. 
Reliant  Energy  Gas  Transmission 
Company  (REGT)  tendered  for  filing  as 
part  of  it's  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.l  ,  the  following  tariff  sheet 
to  become  effective  November  1, 1999: 

Original  Sheet  No.  349A 

REGT  states  that  this  tariff  sheet 
would  provide  for  generic  types  of 
discounts  that  may  be  agreed  to  by 
REGT  and  a  shipper. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  ' 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Washington,  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://wwrw.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-26433  Filed  10-8-99;  8:45  am] 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docicet  No.  RP99-51 7-000] 

Southern  Natural  Gas  Company; 
Notice  of  Proposed  Changes  to  FERC 
Gas  Tariff 

October  5, 1999. 

Take  notice  that  on  September  30, 
1999.  Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1.  the  following  tariff  sheets 
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with  the  proposed  effective  date  of 
October  1. 1999: 

Tariff  Sheets  Applicable  to  Contesting 

Parties: 
First  Revised  Forty  Eighth  Revised  Sheet 

No.  14 
First  Revised  Sixty  Ninth  Revised  Sheet 

No.  15 
First  Revised  Forty  Eighth  Revised  Sheet 

No.  16 
First  Revised  Sixty  Ninth  Revised  Sheet 

No.  17 
Tariff  Sheets  Applicable  to  Settling  Parties: 
First  Revised  Thirty  Fourth  Revised  Sheet 

No.  14a 
First  Revised  Fortieth  Revised  Sheet  No. 

15a 
First  Revised  Thirty  Fourth  Revised  Sheet 

No.  16a 
First  Revised  Fortieth  Revised  Sheet  No. 

17a 

Southern  submits  the  revised  tariff 
sheets  to  its  FERC  Gas  Tariff,  Seventh 
Revised  Voliune  No.  l,.to  reflect  a 
change  in  its  FT/FT-NN  Southern 
Energy  Cost  SCkrcharge,  due  to  an 
increase  in  the  FERC  interest  rate 
effiective  October  1. 1999. 

Southern  states  that  copies  of  the 
filing  were  served  upon  all  parties  listed 
on  the  official  service  list  compiled  by 
the  Secretary  in  these  proceedings. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regtilatory  Commission, 
888  First  Street  NE.  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222)  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-26444  Filed  10-8-99:  8:45  am] 
■LLMO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisalon 

[Docket  No.  TIIOO-1-106-000] 

Southweet  Gaa  Storage  Company; 
Notice  of  Propoeed  Changee  hi  FERC 
Gaa  Tariff 

October  5, 1999. 

Take  notice  that  on  October  1, 1999, 
Southwest  Gas  Storage  Company 
(Southwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  the  following  revised  tariff  sheets 
proposed  to  become  effective  November 
1, 1999: 

Second  Revised  Sheet  No.  4-A 
Second  Revised  Sheet  No.  4— B 

Southwest  states  that  this  filing  is 
made  in  accordance  with  Section  6.14 
(Fuel  Reimbiusement  Adjustment)  of 
Rate  Schedules  FSS  and  ISS  in 
Southwest's  FERC  Gas  Tariff,  Original 
Voliune  No.  1.  The  Fuel  Reimbtusement 
Adjustment  filed  herewith  reflects  the 
following  Fuel  Reimbursement 
Percentages:  (1)  West  Area  Storage 
Facilities  Injection  1.36%  and 
Withdrawal  0.59%;  and  (2)  East  Area 
Storage  Facilities  Injection  2.27%  and 
Withdrawal  1.07%. 

Southwest  further  states  that  copies  of 
this  filing  are  being  served  on  all 
affected  customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  |r., 
'Acting  Secretary. 
[FR  Doc.  99-26455  Filed  10-8-99;  8:45  am) 

BHJJNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 

[Doclwt  No.  RPOOO-7-000] 

Texaa  Eaatem  Tranamiaalon 
Corporation;  Notice  of  Limited  Section 
4  Compliance  Rling 

October  57 1999. 

Take  notice  that  on  October  1, 1999, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1  and  Original 
Volume  No.  2,  the  tariff  sheets  listed  in 
Appendix  A  to  the  filing,  with  a 
proposed  effective  date  of  November  1, 
1999,  or  such  later  date  as  the 
authorized  facilities  are  placed  in 
service. 

Texas  Eas'^em  states  that  the  filing  is 
submitted  piusuant  to  the  Commission's 
Order  Denying  Rehearing  and  Granting 
Clarification  issued  on  Jime  2, 1999 
(June  2  Order)  in  Docket  No.  CP97-774- 
002  [87  FERC  1 61,273  (1999)1  and  as  a 
limited  application  piusuant  to  section 
4  of  the  Natural  Gas  Act,  15  U.S.C. 
section  717c  (1988),  and  the  Rules  and 
Regulations  of  the  Commission 
promulgated  thereimder. 

Texas  Eastern  states  that  the  purpose 
of  the  filing  is  to  make  a  limited  section 
4  filing  to  reduce  the  storage  cost  credit 
mechanism  ciurently  included  in  Rate 
Schedules  SS,  SS-1  and  X-28.  In 
addition,  Texas  Eastern  states  that  the 
filing  includes  revised  Operational  Flow 
Order  (OFO)  language  to  adjust  the 
triggers  to  certain  of  its  OFtDs. 

Texas  Eastern  states  that  copies  of  the 
filing  were  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washin^on,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 


rims.htm  (call  202-208-2222  for 

assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  99-26432  Filed  10-«-99;  8:45  am] 

HUJNQ  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commieeion 

[Doclwt  No.  RS92-1 1-027] 

Texae  Eastern  Transmission 
Corpwation;  Notice  of  Compliance 
niing 

October  5, 1999. 

Take  notice  that  on  September  30, 
1999,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  tendered  for 
filing  the  following  "pro  forma"  tariff 
sheet  and  an  explanatory  statement 
constituting  a  proposal  for  a  curtailment 
compensation  provision  to  be  included 
in  Texas  Eastern's  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1: 

Pro  Forma  Sheet  No.  495 

Texas  Eastern  states  that  it  is  not 
advocating  adoption  of  this  proposal  as 
its  primary  position,  rather  the  sole 
purpose  of  this  filing  is  to  comply  with 
the  Commission's  Order  on  Remand, 
issued  July  16, 1999,  in  Docket  No. 
RS92-11-024  [88  FERC  61,082  (1999)]. 

Texas  Eastern  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-26449  Filed  10-8-99;  8:45  am] 
BIUJNQ  CODE  6717-01-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CkNnmission 

{Dock«t  No.  RPOO-1 1-000] 

Transwestem  Pipeline  Company; 
Notice  of  Propoeed  Changes  in  FERC 
Gas  Tariff 

October  5, 1999. 

Take  notice  that  on  October  1, 1999, 
Transwestem  Pipeline  Company 
(Trans western),  tendered  for  filing  to 
become  part  of  Transwestem's  MikC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  tariff  sheet  proposed  to 
become  effective  on  November  1, 1999: 

Tenth  Revised  Sheet  No.  55.02 

Transwestem  states  that  the  piupose 
of  this  filing  is  to  set  forth  the  fectors 
and  calciilations  used  in  determining 
the  adjustments  to  the  SBRs  and  to 
revise  the  SBRs  to  be  effective 
November  1,1999. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regiilatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regiilations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims Jitm  {call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-26436  Filed  10-8-99;  8:45  am] 
BILUNG  CODE  6n7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  RPOO-12-000] 

Transvvestem  Pipeline  Company; 
Notice  of  Proposed  Ctianges  to  FERC 
Gas  Tariff 

October  5, 1999. 

Take  notice  that  on  October  1, 1999, 
Transwestem  Pipeline  Company 


(Transwestem),  tendered  for  filing  to 
become  part  of  Transwestem's  f"tJ<C 
Gas  Tariff  Second  Revised  Voltmie  No. 
1,  the  following  tariff  sheet  to  be 
effective  November  1, 1999: 

Seventh  Revised  Sheet  No.  5B.03 

Transwestem  states  that  the  filing  is 
being  made  to  set  forth  the  new  TCR II 
Reservation  Surcharges  that 
Transwestem  proposes  to  put  into  effect 
on  November  1, 1999. 

Transwestem  states  that  copies  of  the 
filing  were  served  upon  Transwestem's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Conmiission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-26448  Filed  10-»-99:  8:45  am] 

■UMQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TMOO-1-30-000] 

Trunldine  Gas  Company;  Notice  of 
Proposed  Clianges  In  FERC  Gas  Tariff 

October  5, 1999. 

Take  notice  that  on  October  1, 1999, 
Tnmkline  Gas  Company  (Trunkline) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  following  tariff  sheets,  to  become 
effective  November  1,  1999: 

Thirty-First  Revised  Sheet  No.  6 
Thirtieth  Revised  Sheet  No.  7 
Thirty-First  Revised  Sheet  No.  8 
Thirtv-First  Revised  Sheet  No.  9 
Thirteenth  Revised  Sheet  No.  9A 
Third  Revised  Sheet  No.  9B 
Thirtieth  Revised  Sheet  No.  10 
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Sixteenth  Revised  Sheet  No.  lOA 

Trunkline  states  that  this  filing  is 
being  made  in  accordance  with  Section 
22  (Fuel  Reimbursement  Adjustment  of 
Trunkline's  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1.  The  revised  tariff 
sheets  listed  on  Appendix  A  to  the 
filing,  reflect:  a  0.46%  increase  {Field 
Zone  to  Zone  2),  a  0.46%  increase  (Zone 
lA  to  Zone  2),  a  0.28%  increase  (Zone 
IB  to  Zone  2],  a  0.13%  increase  (Zone 
2  only),  a  0.52%  increase  (Field  Zone  to 
Zone  IB),  a  0.52%  increase  (Zone  lA  to 
Zone  IB),  a  0.34%  increase  (Zone  IB 
only),  a  0.37%  increase  (Field  Zone  to 
2k)ne  lA),  a  0.37%  increase  (Zone  lA 
only)  and  a  0.19%  increase  (Field  Zone 
only)  to  the  currently  effective  fuel 
reimbursement  percentages. 

Tnmkline  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
shippers  and  interested  state  regulatory 
agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222)  for 
assistance).  « 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-26454  Filed  10-8-99;  8:45  am] 
8ILUN0  C006  6717-41-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiseion 

[DoclMt  No.  RP99-516-0iD] 

Willlston  Basin  Interstate  Pipeline 
Company;  Notice  of  Annual  Report 

October  5. 1999. 

Take  notice  that  on  September  30, 
1999.  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  Sixth 


Revised  Sheet  No.  358A.  The  proposed 
effective  date  of  the  above-referenced 
tariff  sheet  is  September  30, 1999. 

Williston  Basin  states  that  as  a  July 
31, 1999  it  had  a  zero  balance  in  FERC 
Account  No.  191.  As  a  result,  Williston 
Basin  will  neither  refund  nor  bill  its 
former  sales  customers  for  any  amount 
under  the  conditions  of  Section  No. 
39.3.1  of  its  FERC  Gas  Tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  be  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-26443  Filed  10-8-99;  8:4S  am] 

BILUNG  CODE  C717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG99-242-000,  et  si.] 

Odessa-Ector  Power  Partners,  LP.,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Rlings 

October  4, 1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Odessa-Ector  Power  Partners,  L.P. 

[Docket  No.  EG99-242-000] 

Take  notice  that  on  September  30, 
1999,  Odessa-Ector  Power  Partners,  L.P. 
(Odessa-Ector  Power),  with  its  principal 
offices  at  4100  Spring  Valley  Road, 
Suite  1001,  Dallas,  Texas  75244,  filed 
with  the  Federal  Energy  Regulatory 
Commission,  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Section  32 
of  the  Public  Utility  Holding  Company 
Act  of  1935,  as  amended,  and  Part  365 
of  the  Commission's  regulations. 


Odessa-Ector  Power  is  a  Delaware 
limited  partnership,  which  will 
construct,  own  and  operate  a  1000  MW 
natural  gas-fired  generating  facility 
within  the  region  governed  by  the 
Electric  Reliability  Council  of  Texas 
(ERGOT)  and  sell  electricity  at 
wholesale. 

Comment  date:  October  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  DPL  Energy 

[Docket  No.  ER96-2601-013] 

Take  notice  that  on  September  28, 
1999,  DPL  Energy  tendered  for  filing  an 
updated  generation  market  power 
analysis. 

Comment  date:  October  18, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Kamps  Propane,  Inc. 

[Docket  No.  ER98-1 148-004) 

Take  notice  that  on  September  27, 
1999,  Kamps  Propane,  Inc.  filed  its 
quarterly  report  for  the  quarter  ending 
June  30, 1999,  for  information  only. 

4.  California  Independent  Sjrstem 
Operator  Corporation 

[Docket  No.  ER99-3289-0021 

Take  notice  that  on  September  27, 
1999,  the  California  Independent 
System  Operator  Corporation  (ISO), 
tendered  for  filing  a  Notice  of 
Implementation  which  was  sent  to 
Market  Participants  and  posted  on  the 
ISO  Home  Page  on  September  24, 1999. 
The  Notice  of  Implementation  specifies 
that  the  software  modifications  required 
to  implement  the  portions  of 
Amendment  No.  17  to  the  ISO  Tariff 
relating  to  changes  to  the  Payment 
Calendar,  except  for  the  software 
changes  related  to  the  ISO's  Meter  Data 
Acquisition  System,  are  ready  for 
implementation.  The  Notice  of 
Implementation  specifies  that  all 
changes  to  the  Payment  Calendar  except 
for  those  related  to  the  submission  of 
meter  data  will  become  effective  as  of 
October  1, 1999. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above- 
referenced  docket. 

Comment  date:  October  15, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  SOWEGA  Power  LLC 

[Docket  No.  ER99-3427-OO0J 

Take  notice  that  on  September  28, 
1999,  SOWEGA  Power  LLC  amended  its 
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application  in  response  to  Commission 
concerns  expressed  in  the  above- 
captioned  docket  in  which  SOWEGA 
has  requested  blanket  approval  to  make 
sales  at  market-based  rates  from  its  two 
generators  located  in  southwestern 
Georgia  and  waiver  of  certain  of  the 
Commission's  regulations. 

Comment  date:  October  18, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Wisconsin  Public  Service 
Corporation;  Wisconsin  Public  Service 
Corporation  and  Upper  Peninsula 
Power  Company 

[Docket  Nos.  ER99-3980-000  and  ER99- 
3981-000] 

Take  notice  that  on  September  28, 
1999,  Wisconsin  Public  Service 
Corporation  and  Upper  Peninsula  Power 
Company  withdrew  their  filings  in  the 
above-captioned  proceedings. 

Comment  date:  October  18, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  AG-Energy,  L.P.;  Seneca  Power 
Partners,  L.P.;  Sterling  Power  Partners, 
L.P.;  Power  City  Partners,  L.P. 

[Docket  No.  ER99-4443-000J 

Take  notice  that  on  September  28, 
1999,  AG-Energy,  LP.  (AG-Energy), 
Seneca  Power  Partners,  L.P.  (Seneca 
Power  Partners),  Sterling  Power 
Partners,  L.P.  (Sterling  Power  Partners), 
and  Power  City  Partners,  L.P.  (Power 
City  Partners)  (collectively,  the 
Applicants)  submitted  to  the 
Conmiission  for  acceptance  amended 
FERC  Rate  Schedules  No.  2.  In  these 
amended  rate  schedules.  Applicants 
request  certain  authority  to  make  sales 
of  specified  ancillary  services  at  market- 
based  rates  in  the  geographic  region 
encompassed  by  the  New  York 
Independent  System  Operator  (NYISO), 
request  certain  blanket  authorizations 
concerning  the  sale  of  additional 
ancillary  services  in  NYISO  and 
ancillary  services  in  other  geographic 
markets  as  the  Commission  may 
authorize  from  time  to  time,  and  request 
waiver  of  the  Commission's  Regulations 
consistent  with  those  waivers  granted  to 
entities  with  market-based  rate 
authority. 

Comment  date:  October  18, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Montaup  Electric  Company 

[Docket  No.  ER99-4529-^)00] 

Take  notice  that  on  September  28, 
1999,  Montaup  Electric  Company  filed  a 
supplement  to  its  September  24, 1999 
amendment  to  its  Open  Access 
Transmission  Tariff,  Original  Volume 
No.  7. 


Comment  date:  October  18, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  New  England  Power  Pool 

[Docket  No.  ER99-4531-000| 

Take  notice  that  on  September  27, 
1999,  the  New  England  Power  Pool 
(NEPOOL)  Participants  Committee 
(NPC)  and  Transmission  Owners 
tendered  for  filing  the  Forty-Fifth 
Agreement  Amending  New  England 
Power  Pool  Agreement  (the  Forty-Fifth 
Agreement)  and  additional  materials, 
including  certain  non-substantive 
technical  corrections  to  Attachment  G  of 
the  NEPOOL  Tariff,  required  to  effect 
compliance  with  the  Commission's  July 
30,  1999  order.  New  England  Power 
Pool,  88  FERC  ^  61,140. 

The  NPC  and  Transmission  Owners 
state  that  copies  of  these  materials  were 
sent  to  all  entities  on  the  restricted 
service  list  maintained  by  the  Secretary 
in  Docket  Nos.  OA97-23 7-007,  ER97- 
1079-006,  ER97-35 74-005,  OA97-608- 
005,  ER97-4421-O05  and  ER98-499- 
004,  to  the  parties  executing  the  April 
5, 1999  settlement  agreement  in  those 
dockets,  to  the  NEPOOL  Participants  in 
accordance  with  NEPOOL  procedures, 
and  to  the  six  New  England  state 
governors  and  regulatory 
commissioners. 

Comment  date:  October  15, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  South  Carolina  Electric  &  Gas 
Company 

[Docket  No.  ER99-4532-O001 

Take  notice  that  on  September  27, 
1999,  South  Carolina  Electric  &  Gas 
Company  (SCE&G).  tendered  for  filing  a 
service  agreement  establishing  Dynegy 
Power  Marketing,  Inc.,  as  a  customer 
under  the  terms  of  SCE&G 's  Open 
Access  Transmission  Tariff. 

SCE&G  requests  an  effective  date  of 
one  day  subsequent  to  the  filing  of  the 
service  agreement.  Accordingly,  SCE&G 
requests  waiver  of  the  Commission's 
notice  requirements. 

Copies  of  this  filing  were  served  upon 
D5niegy  Power  Marketing,  Inc.  and  the 
South  Carolina  Public  Service 
Commission. 

Comment  date:  October  15, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Cinergy  Services,  Inc. 

[Docket  No,  ER99-4533-000I 

Take  notice  that  on  September  27, 
1999,  Cinergy  Services,  Inc.,  on  behalf 
of  its  Operating  Company  affiliates,  The 
Cincinnati  Gas  &  Electric  Company  and 
PSI  Energy,  toe.  (COC),  tendered  for 


filing  an  executed  service  agreement 
between  COC  and  Koch  Energy  Trading, 
Inc.  (KET),  replacing  the  unexecuted 
service  agreement  filed  on  November 
28.  1997  under  Docket  No.  ER98-847- 
000  per  COC  FERC  Electric  Power  Sales 
Tariff,  Original  Volume  No.  4,  which 
has  been  replaced  by  the  COC  FERC 
Electric  Market-Based  Power  Sales 
Tariff,  Original  Volume  No.  7-MB. 

Cinergy  is  requesting  an  effective  date 
of  one  day  after  this  filing. 

Comment  date:  October  15,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Central  Maine  Power  Company 

[Docket  No.  ER99-4534-000) 

Take  notice  that  on  September  27, 
1999,  Central  Maine  Power  Company 
(CMP),  tendered  for  filing  modifications 
to  provisions  and  schedules  in  its  open 
access  transmission  tariff  to  comply 
with  the  order  issued  by  the  Federal 
Energy  Regulatory  Commission 
(Commission)  on  July  30, 1999,  in  New 
England  Power  Pool.  88  FERC  i  61 .140 
(1999).  In  that  order,  the  Commission 
approved  the  Comprehensive 
Agreement  Resolving  All  Issues  Raised 
In  This  Proceeding  Except  For  One  Issue 
Raised  By  Great  Bay  Power  Company 
(Agreement),  filed  by  the  New  England 
Power  Pool  (NEPOOL)  on  April  7. 1999. 
in  Docket  Nos.  OA97-237-000,  ER97- 
1079-000.  ER97-3574-000.  OA97-608- 
000.  ER97-442 1-000  and  ER98-499- 
000. 

Cominenf  date;  October  15, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Vermont  Electric  Power  Company 

(Docket  No.  ER99-4535-O001 

Take  notice  that  on  September  27, 
1999,  Vermont  Electric  Power  Company 
(VELCO),  tendered  for  filing  certain 
modifications  to  provisions  and 
schedules  in  its  open  access 
transmission  tariff  to  comply  with  the 
order  issued  by  the  Federal  Energy 
Regulatory  Commission  (Commission) 
on  July  30, 1999,  in  New  England  Power 
Pool.  88  FERC  f  61,140  (1999).  In  that 
order,  the  Commission  approved  the 
Comprehensive  Agreement  Resolving 
All  Issues  Raised  In  This  Proceeding 
Except  For  One  Issue  Raised  By  Great 
Bay  Power  Company  (Agreement),  filed 
by  the  New  England  Power  Pool 
(NEPOOL)  on  April  7, 1999,  in  Docket 
Nos.  OA97-237-000,  ER97-1079-000. 
ER97-3574-000,  OA97-608-000.  ER97- 
4421-000  and  ER98-499-000. 

Comment  date:  October  15. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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14.  New  England  Power  Pool 

[Docket  No.  ER99-4536-000] 

Take  notice  that  on  September  27, 
1999.  the  New  England  Power  Pool 
Participants  Committee  tendered  for 
filing  dianges  to  Market  Rules  6.  8  and 
9. 

Additionally,  NEPOOL  has  requested 
a  waiver  of  the  Commission's  notice 
requirements  to  permit  the  revisions  to 
Market  Rules  6, 8  and  9  to  become 
effiactive  as  of  September  28, 1999. 

The  NEPdOL  Participants  Committee 
states  that  copies  of  these  materials  were 
sent  to  the  New  England  state  governors 
and  regulatory  commissions  and  the 
Participants  in  the  New  England  Power 
Pool. 

Ck>mment  date:  October  15, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Fttchlmrg  Gas  and  Electric  Light 
Conpany;  Concord  Electric  Company; 
Exatar  k  Hamptim  Electric  Company 

[Docket  No.  ER99-4537-O001 

Take  notice  that  on  September  27, 
1999.  Fitchbtug  Gas  and  Electric  Light 
Company,  Concord  Electric  Company 
and  Exeter  k  Hampton  Electric 
Company  (Companies),  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
amendments  to  their  respective  Pro 
Forma  Open  Access  Transmission 
Tarifis.  lliese  changes  are  being  made 
so  that  the  Companies'  Tari%  are 
consistent  with  the  Commission's 
requirements  in  the  New  England  Power 
Pool.  FERC  Docket  Nos.  OA97-237-000; 
ER97-1079-O00;  ER97-3574-000; 
OA97-608-000;  ER97-442 1-000;  and 
ER98~«99-000.  Order  88  FERC  1 61.140 
(1999).  issued  July  30, 1999.  Fitchburg 
Gas  and  Electric  Light  Company  also 
tendered  for  filing  a  Service  Agreement 
with  Pinetree  Power  Fitchburg  Inc. 

A  copy  of  this  filing  was  served  upon 
all  parties  listed  on  the  official  service 
list  in  the  respective  Companies' 
original  open  access  transmission  tariff 
proceedings.  Concord  Electric  Company 
and  Exeter  &  Hampton  Electric 
Company  served  a  copy  of  the  filing  on 
the  New  Hampshire  Public  Utilities 
Commission.  Fitchburg  Gas  and  Electric 
Light  Company  served  a  copy  on  the 
Massachusetts  Department  of 
Telecommunications  &  Energy. 

The  Companies  have  requested  a 
waiver  of  the  Commission's  regulations 
to  permit  an  effective  date  of  March  1. 
1999.  which  would  enable  their  changes 
to  be  effective  on  the  same  date  as  the 
NEPOOL  Settlement  Agreement 
effective  date. 


Comment  date:  October  15, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Avista  Corporation 

(Docket  No.  ER99-4538-O001 

Take  notice  that  on  September  27, 
1999.  Avista  Corporation  (AVA), 
tendered  for  filinig  with  the  Federal 
Energy  Regulatory  Commission  a 
statement  of  initial  actiial  construction 
costs  pursuant  to  Rate  Schedule  FERC 
No.  247. 

AVA  requests  an  effective  date  of  July 
1,1999. 

A  copy  of  this  filing  has  been  served 
upon  the  Public  Utility  District  No.  1  of 
Pend  Oreille  Coimty. 

Comment  date:  October  15, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Alliant  Energy  Corporate  Services, 
Inc. 

[Docket  No.  ER99-4539-000] 

Take  notice  that  on  September  27, 
1999,  Alliant  Energy  Corporate  Services, 
Inc.  tendered  for  filing  executed  Service 
Agreements  for  short-term  firm  point-to- 
point  transmission  service  and  non-firm 
point-to-point  transmission  service, 
establishing  NewEnergy,  Inc.,  as  a  point- 
to-point  Transmission  Customer  under 
the  terms  of  the  Alliant  Energy 
Corporate  Services.  Inc..  transmission 
tariff. 

Alliant  Energy  Corporate  Services, 
Inc..  requests  an  effiective  date  of 
September  13. 1999.  and  accordingly, 
seeks  waiver  of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upon  the  Illinois  Commerce 
Commission,  the  Minnesota  Public 
Utilities  Commission,  the  Iowa 
Department  of  Commerce,  and  the 
Public  Service  Conunission  of 
Wisconsin. 

Comment  date:  October  15. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ERg9-4540-000] 

Take  notice  that  on  September  27, 
1999.  Public  Service  Company  of  New 
Mexico  (PNM).  tendered  for  filing,  a 
Letter  Agreement  (dated  September  22. 
1999)  between  PNM  and  Plains  Electric 
Generation  and  Transmission 
Cooperative.  Inc.  (Plains)  establishing 
an  additional  point  of  receipt  for  Plains 
at  PNM's  San  Juan  Generating  Station 
345kV  bus  on  a  temporary  basis  under 
Service  Schedule  G  to  the  PNM/Plains 
Master  Interconnection  Agreement. 

Copies  of  this  filing  have  been 
provided  to  Plains  and  to  the  New 


Mexico  Public  Regulation  Commission. 
PNM's  filing  is  available  for  inspection 
at  its  offices  in  Albuquerque,  New 
Mexico. 

Comment  date:  October  15, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  New  York  State  Electric  k  Gas 
Corporation 

[Docket  No.  ER9g-4541-O00l 

Take  notice  that  on  September  27, 
1999.  New  York  State  Electric  &  Gas 
Corporation  (NYSEG).  tendered  for 
filing  Service  Agreements  between 
NYSEG  and  El  Paso  Power  Services  and 
Allegheny  Power  (Customer).  These 
Service  Agreements  specify  that  the 
Customer  has  agreed  to  the  rates,  terms 
and  conditions  of  the  NYSEG  open 
access  transmission  tariff  filed  July  9, 
1997  and  effective  on  November  27, 
1997,  in  Docket  No.  ER97-2353-000. 

NYSEG  requests  waiver  of  the 
Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
September  1. 1999.  for  the  Service 
Agreements.  NYSEG  has  served  copies 
of  the  filing  on  The  New  York  State 
Public  Service  Conunission  and  on  the 
Customer. 

Comment  date:  October  15. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  .this  notice. 

20.  Boston  Edison  Company 

[Docket  No.  ER99-4542-0001 

Take  notice  that  on  September  27. 
1999.  Boston  Edison  Company  tendered 
for  filing  a  notice  of  cancellation  of 
Service  Agreement  No.  45  under  its 
FERC  Electric  Tariff  No.  8.  Service 
Agreement  No.  45  is  a  non-firm 
transmission  point-to-point 
transmission  contract  with  Duke  Energy 
Trading  and  Marketing.  L.L.C.  (formerly 
NP  Energy.  Inc). 

Boston  Edison  requests  waiver  of  the 
Commission's  regulations  to  permit  a 
cancellation  date  of  August  26, 1999. 

Comment  date:  October  15, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Alliant  Energy  Corporate  Services, 
Inc. 

[Docket  No.  ER99-4543-O00J 

Take  notice  that  on  September  27, 
1999,  Alliant  Energy  Corporate  Services, 
Inc.,  tendered  for  filing  an  executed 
Service  Agreement  for  Network 
Integration  Transmission  Service  and  an 
executed  Network  Operating 
Agreement,  establisMng  MdGregor 
Municipal  Utilities  as  a  Network 
Customer  under  the  terms  of  the  Alliant 
Energy  Corporate  Services,  Inc.,  open 
access  transmission  tariff. 
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Alliant  Energy  Corporate  Services. 
Inc.,  also  requests  the  cancellation  of 
two  prior  network  integration 
transmission  service  agreements  and 
associated  network  operating 
agreements  for  service  to  McGregor 
Municipal  Utilities. 

Alliant  Energy  Corporate  Services, 
Inc.,  requests  an  effective  date  of 
September  1, 1999,  for  the  service 
provided  to  McGregor  Municipal 
Utilities.  Alliant  Energy  Corporate 
Services,  Inc.,  accordingly,  seeks  waiver 
of  the  Commission's  notice 
requirements  to  permit  the  requested 
effective  date. 

A  copy  of  this  fQing  has  been  mailed 
to  the  Illinois  Commerce  Commission, 
the  Iowa  Department  of  Commerce,  the 
Minnesota  Public  Utilities  Commission, 
and  the  Public  Service  Commission  of 
Wisconsin. 

Comment  date:  October  15, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Cinergy  Services,  Inc. 

[Docket  No.  ER9&-4544-000] 

Take  notice  that  on  September  27, 
1999,  Cinergy  Services,  Inc.,  on  behalf 
of  its  Operating  Company  affiliates,  The 
Cincinnati  Gas  &  Electric  Company  and 
PSI  Energy,  Inc.  (COC).  tendered  for 
filing  an  executed  service  agreement 
between  COC  and  Koch  Energy  Trading, 
Inc.  (KET),  replacing  the  unexecuted 
service  agreement  filed  on  November 
28. 1997  under  Docket  No.  ER98-647- 
000  per  COC  FERC  Electric  Power  Sales 
Tariff,  Original  Volume  No.  4,  which 
has  been  replaced  by  the  COC  FERC 
Electric  Cost-Based  Power  Sales  Tariff, 
Original  Volume  No.  6-CB. 

Cinergy  is  requesting  an  effective  date 
of  one  day  after  this  filing. 

Comment  date:  October  15, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  California  Independent  S]rstem 
Operator  Corporation 

[Docket  No.  ER99-4545-0001 

Take  notice  that  on  September  27, 
1999,  the  California  Independent 
System  Operator  Corporation  (ISO), 
tendered  for  filing  a  proposed 
amendment  (Amendment  No.  22)  to  the 
ISO  Tariff.  Amendment  No.  22  includes 
proposed  changes  to  the  ISO  Tariff 
related  to  the  implementation  of  Firm 
Transmission  Rights,  including  a 
requirement  that  FTR  Holders  provide 
the  ISO  with  information  on  affiliated 
California  market  participants  to  assist 
in  the  monitoring  of  the  FTR  market, 
modifications  to  the  Existing 
Transmission  Contract  scheduling 
template  that  will  provide  for  validation 


of  ETC  schedules,  changes  required  to 
implement  the  creation  of  a  new 
Congestion  Management  Zone,  changes 
to  allocate  the  costs  of  Reliability  Must- 
Run  Units  located  outside  the  Service 
Area  of  a  utility  that  is  a  party  to  the 
Transmission  Control  Agreement, 
various  changes  to  enhance  settlement 
and  billing  under  the  ISO  Tariff  that  ' 
were  developed  through  the  ISO's 
stakeholder  "Settlement  Improvement 
Team,"  and  certain  non-substantive 
changes  to  provisions  of  the  ISO  Tariff 
related  to  Reliability  Must-Rim 
Contracts  that  the  ISO  had  agreed  to 
make  in  its  Answer  to  comments  on 
Amendment  No.  15  to  the  ISO  Tariff. 

The  ISO  states  that  this  filing  has  been 
served  upon  the  Public  Utilities 
Commission  of  California,  the  California 
Energy  Commission,  the  California 
Electricity  Oversight  Board,  and  all 
parties  with  effective  Scheduling 
Coordinator  Service  Agreements  imder 
the  ISO  Tariff. 

Comment  date:  October  15, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  New  England  Power  Company 

[Docket  No.  ER99-4546-000] 

Take  notice  that  on  September  27, 
1999,  New  England  Power  Company 
(NEP)  tendered  for  filing  a  compliance 
filing  amending  NEP's  open  access 
transmission  tariff,  New  England  Power 
Company,  FERC  Electric  Tariff,  Original 
Volume  No.  9  (Tariff  No.  9).  This  filing 
is  being  made  to  revise  Tariff  No.  9  to 
reflect  the  changes  made  necessary  by 
New  England  Power  Pool's  Ofier  of 
Settlement  filed  on  April  7, 1999  in 
Docket  Nos.  OA97-237-000,  et.  al., 
which  was  approved  by  the  Commission 
on  July  30,  1999. 

Comment  date:  October  15, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  New  England  Power  Pool 

(Docket  No.  ER99-4547-0001 

Take  notice  that  on  September  27, 
1999,  Northeast  Utilities  Service 
Company  (NUSCO),  tendered  for  filing 
a  compliance  report  in  compliance  with 
the  Commission's  order  in  New  England 
Power  Pool,  88  FERC  H  61,140  (1999). 
Comment  date:  October  15, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  PJM  Interconnection,  L.L.C. 

(Docket  No.  ER99-4548-K)00! 

Take  notice  that  on  September  28, 
1999,  PJM  Interconnection,  L.L.C.  (PJM), 
submitted  for  filing  an  interconnection 
service  agreement  between  PJM  and 
Sithe  Power  Marketing,  L.P. 


Copies  of  this  filing  were  served  upon 
Sithe,  GPU  Energy,  the  Pennsylvania 
Public  Utility  Commission,  and  the  New 
Jersey  Board  of  Public  Utilities. 

Comment  date:  October  18,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Kansas  City  Power  &  Light 
Company 

[Docket  No.  ER99-4549-000) 

Take  notice  that  on  September  28. 
1999,  Kansas  City  Power  &  Light 
Company  (KCPL)  tendered  for  filing  a 
Service  Agreement  dated  August  30, 
1999,  between  KCPL  and  Reliant  Energy 
Services,  Inc..  This  agreement  provides 
for  Market  Based  Sales  Service. 

KCPL  proposes  ar  -"ffective  date  of 
August  30, 1999,  and  requests  waiver  of 
the  Commission's  notice  requirement. 
Comment  date:  October  18, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Idaho  Power  Company 

[Docket  No.  ER99-^55O-000j 

Take  notice  that  on  September  28, 
1999,  Idaho  Power  Company  (IPC) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  Service 
Agreements  for  Non-Firm  Point-to-Point 
Transmission  Service  and  Firm  Point-to- 
Point  Transmission  Service  between 
Idaho  Power  Company  and  MIECO  Inc. 

Idaho  Power  Company  requests  the 
Commission  designate  an  effective  date 
of  September  20, 1999  and  a  rate 
schedule  niunber  for  these  service 
agreements. 

Comment  date:  October  18, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Southwest  Power  Pool,  Inc. 

(Docket  No.  ER99-4551-000] 

Take  notice  that  on  September  28, 
1999,  Southwest  Power  Pool,  Inc.  (SPP) 
tendered  for  filing  executed  service 
agreements  for  loss  compensation  firm 
service,  and  short-term  and  non-firm 
point-to-point  transmission  service 
under  the  SPP  Tariff  with  TXU  Energy 
Trading  Company  (TXU). 

SPP  requests  an  effective  date  of 
September  16,  1999  for  each  of  these 
agreements. 

Copies  of  this  filing  were  served  upon 
TXU. 

Comment  date:  October  18,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  The  United  Illuminating  Company 

[Docket  No.  ER99-4552-0001 

Take  notice  that  on  September  28. 
1999,  The  United  Illuminating  Company 
(UI)  tendered  for  filing  proposed 


55278 


Federal  Register /Vol.  64,  No.  196  /  Tuesday,  October  12.  1999 /Notices 


changes  to  its  Open  Access 
Transmission  Tariff.  FERC  Electric 
Tariff,  Original  Volume  No.  4,  as 
previously  amended,  to  comply  with  the 
Commission's  July  30, 1999  order 
approving  the  "Comprehensive 
Agreement  Resolving  All  Issues  Raised 
In  This  Proceeding  Except  For  One  Issue 
Raised  by  Great  Bay  Power  Company" 
filed  on  April  7,  1999  by  the  New 
England  Power  Pool  in  Docket  Nos. 
OA97-237-000,  ER97-1079-000,  ER97- 
3574-000,  OA97-608-000,  ER97-4421- 
000  and  ER98-499-000,  New  England 
Power  Pool,  88  FERC  1  61,140  (1999). 
Comment  date:  October  18, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER99-4553-000] 

Take  notice  that  on  September  28, 
1999,  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk)  tendered 
for  filing  with  the  Federal  Energy 
Regiilatory  Commission  an  executed, 
amended  Transmission  Service 
Agreement  between  Niagara  Mohawk 
and  the  Power  Authority  of  the  State  of 
New  York  (NYPA)  to  permit  NYPA  to 
deliver  power  ai^d  energy  from  NYPA's 
FitzPatrick  Plant,  Bid  Process  Suppliers 
and  Substitute  Suppliers  to  the  points 
where  Niagara  Mohawk's  transmission 
system  connects  to  its  retail  distribution 
system  East  of  Niagara  Mohawk's 
constrained  Central-East  Interface.  This 
Transmission  Service  Agreement 
specifies  that  NYPA  has  signed  on  to 
and  has  agreed  to  the  terms  and 
conditions  of  Niagara  Mohawk's  Open 
Access  Transmission  Tariff  as  filed  in 
Docket  No.  OA96-1  §4-000. 

Niagara  Mohawk  requests  an  effective 
date  of  September  1, 1999.  Niagara 
Mohawk  has  requested  waiver  of  the 
notice  requirements  for  good  cause 
shown. 

Niagara  Mohawk  has  served  copies  of 
the  fiUng  upon  New  York  Public  Service 
Commission  and  NYPA. 

Comment  date:  October  18, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  PacifiCorp 

[Docket  No.  ER99-4554-0001 

Take  notice  that  on  September  28, 
1999,  PacifiCorp  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations, 
the  Power  Sales  Agreement  with  Hinson 
Power  Company  under  PacifiCorp's 
FERC  Electric  Tariff,  First  Revised 
Volxmie  No.  12. 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 


Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 
Comment  date:  October  18, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER99-4555-0001 

Take  notice  that  on  September  28, 
1999,  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk)  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  an  executed, 
amended  Transmission  Service 
Agreement  between  Niagara  Mohawk 
and  the  Power  Authority  of  the  State  of 
New  York  (NYPA)  to  permit  NYPA  to 
deliver  power  and  energy  fitim  NYPA's 
FitzPatrick  Plant  to  a  point  where 
Niagara  Mohawk's  transmission  system 
connects  to  its  retail  distribution  system 
West  of  Niagara  Mohawk's  constrained 
Central-East  Interface.  This 
Transmission  Service  Agreement 
specifies  that  NYPA  has  signed  on  to 
and  has  agreed  to  the  terms  and 
conditions  of  Niagara  Mohawk's  Open 
Access  Transmission  Tariff  as  filed  in 
Docket  No.  OA96-194-000. 

Niagara  Mohawk  requests  an  effective 
date  of  September  1, 1999.  Niagara 
Mohawk  has  requested  waiver  of  the 
notice  requirements  for  good  cause 
shown. 

Niagara  Mohawk  has  served  copies  of 
the  filing  upon  New  York  Public  Service 
Commission  and  NYPA. 

Comment  date:  October  18, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER99-4556-0001 

Take  notice  that  on  September  28, 
1999,  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk)  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  an  executed 
Transmission  Service  Agreement 
between  Niagara  Mohawk  and  the 
Power  Authority  of  the  State  of  New 
York  (NYPA)  to  permit  NYPA  to  deliver 
power  and  energy  from  NYPA's  Bid 
Process  Supplier  to  a  point  where 
Niagara  Mohawk's  transmission  system 
connects  to  its  retail  distribution  system 
West  of  Niagara  Mohawk's  constrained 
Central-East  Interface.  This 
Transmission  Service  Agreement 
specifies  that  NYPA  has  signed  on  to 
and  has  agreed  to  the  terms  and 
conditions  of  Niagara  Mohawk's  Open 
Access  Transmission  Tariff  as  filed  in 
Docket  No.  OA96-194-000. 

Niagara  Mohawk  requests  an  effective 
date  of  September  1, 1999.  Niagara 


Mohawk  has  requested  waiver  of  the 
notice  requirements  for  good  cause 
shown. 

Niagara  Mohawk  has  served  copies  of 
the  filing  upon  New  York  Public  Service 
Commission  and  NYPA. 

Comment  date:  October  15, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Dayton  Power  and  Light  Company 

(Docket  No.  ER99-4557-000J 

Take  notice  that  on  September  28, 
1999,  Dayton  Power  and  Light  (DP&L) 
tendered  for  filing  an  updated 
generation  market  power  analysis. 

Comment  date:  October  18, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER99-4558-000] 

Take  notice  that  on  September  28, 
1999,  Virginia  Electric  and  Power 
Company  (Virginia  Power)  tendered  for 
filing  a  Service  Agreement  for  Firm 
Point-to-Point  Transmission  Service 
with  Sempra  Energy  Trading 
Corporation  under  the  Company's  Open 
Access  Transmission  Tariff  to  Eligible 
Purchasers  dated  July  14, 1997.  Under 
the  tendered  Service  Agreement, 
Virginia  Power  will  provide  firm  point- 
to-point  service  to  the  Transmission 
Customer  imder  the  rates,  terms  and 
conditions  of  the  Open  Access 
Transmission  Tariff. 

Virginia  Power  requests  an  effective 
date  of  September  28, 1999,  the  date  of 
filing  of  the  Service  Agreement. 

Copies  of  the  filing  were  served  upon 
Sempra  Energy  Trading  Corporation,  the 
Virginia  State  Corporation  Commission 
and  the  North  Carolina  Utilities 
Commission. 

Comment  date:  October  18, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Blackstone  Valley  Electric  Company 

[Docket  No.  ER99-4559-000] 

Take  notice  that  on  September  28, 
1999  Blackstone  Valley  Electric 
Company  (BVE)  tendered  for  filing  a 
Related  "Transmission  Facilities 
Agreement  (Agreement)  between  BVE 
and  Lake  Road  Generating  Company, 
L.P.  (Lake  Road).  The  Agreement 
establishes  the  requirements,  terms  and 
conditions  for  BVE  to  complete 
transmission  upgrades  that  will  enable 
Lake  Road  to  operate  in  parallel  with 
BVE's  electrical  system. 

Comment  date:  October  18, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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38.  Idaho  Power  Company 

(Docket  No.  ER99-4560-000I 

Take  notice  that  on  September  28, 
1999,  Idaho  Power  Company  filed  a 
service  agreement  for  firm  point-to- 
point  transmission  service  to  Arizona 
Public  Service  Company  under  Idaho 
Power  Company's  transmission  tariff. 

The  service  agreement  is  proposed  to 
become  effective  October  1, 1999. 

Comment  date:  October  18, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

39.  American  Electric  Power  Service 
Corporation 

(Docket  No.  ER99-4561-000] 

Take  notice  that  on  September  29, 
1999,  the  American  Electric  Power 
Service  Corporation  (AEPSC),  tendered 
for  filing  an  executed  Firm  Point-to- 
Point  Transmission  Service  Agreement 
for  The  Detroit  Edison  Company  and  an 
executed  Network  Integration 
Transmission  Service  Agreement  for 
The  City  of  Sturgis,  Michigan.  Both  of 
these  agreements  are  pursuant  to  the 
AEP  Companies'  Open  Access 
Transmission  Service  Tariff  (OATT). 
The  OATT  has  been  designated  as  FERC 
Electric  Tariff  Original  Volume  No.  4, 
effective  July  9, 1996. 

AEPSC  requests  waiver  of  notice  to 
permit  the  Service  Agreements  to  be 
made  effective  for  service  billed  on  and 
after  September  1, 1999. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  state  utility 
regulatory  commissions  of  Indiana, 
Kentucky,  Michigan,  Ohio,  Tennessee, 
Virginia  and  West  Virginia. 

Comment  date:  October  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

40.  PP&L,  Inc. 

(Docket  No.  ER99-4562-000) 

Take  Notice  that  on  September  29, 
1999,  PPScL,  Inc.  (PP&L)  filed  a  Service 
Agreement  dated  September  22, 1999, 
with  Worley  and  Obetz,  Inc.  d/b/a 
Advanced  Energy  (Advanced  Energy) 
under  PP&L's  Market-Based  Rate  and 
Resale  of  Transmission  Rights  Tariff, 
FERC  Electric  Tariff,  Revised  Volume 
No.  5.  The  Service  Agreement  adds 
Advanced  Energy  as  an  eligible 
customer  under  the  Tariff. 

PP&L  requests  an  effective  date  of 
September  29,  1999  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  Advanced  Energy 
and  to  the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  October  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
afthe  end  of  this  notice. 


41.  Northeast  Utilities  Service  Company 

(Docket  No.  ER99-4563-0001 

Take  notice  that  on  September  29, 
1999,  Northeast  Utilities  Service 
Company  (NUSCO)  tendered  for  filing, 
a  Service  Agreement  to  provide  Non- 
Firm  Point-To-Point  Transmission 
Service  to  Northeast  Generation 
Company  under  the  NU  System 
Companies'  Open  Access  Transmission 
Service  Tariff  No.  9. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Northeast  Generation 
Company. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  December 
1, 1999. 

Comment  date:  October  18, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

42.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER99-4564-O00i 

Take  notice  that  on  September  29, 
1999,  Virginia  Electric  and  Power 
Company  (Virginia  Power)  tendered  for 
filing  an  Assignment  and  Assumption 
Agreement  entered  into  by  and  among 
Strategic  Energy,  Ltd.  (Assignor), 
Strategic  Energy,  LLC  (Assignee)  and 
Virginia  Electric  and  Power  Company 
(Virginia  Power).  Under  this 
assignment,  the  Assignor  assigns  to  the 
Assignee  and  the  Assignee  assumes  all 
of  the  Assignor's  rights  and  obligations 
pertaining  to  its  Service  Agreement  with 
Virginia  Power  dated  December  11, 
1997  and  accepted  by  Letter  Order  of 
the  Commission  on  February  27, 1998 
under  Docket  No.  ER98-1333. 

Virginia  Power  requests  an  effective 
date  of  August  31, 1999,  the  date  of  the 
Assignment  and  Assumption 
Agreement. 

Copies  of  this  filing  were  served  upon 
Strategic  Energy  LLC,  the  Virginia  State 
Corporation  Commission  and  the  North 
Carolina  Utilities  Commission. 

Comment  date:  October  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

43.  Central  Illinois  Light  Company 

(Docket  No.  ER99-^565-000l 

Take  notice  that  on  September  29, 
1999,  Central  Illinois  Light  Company 
(CILCO),  300  Liberty  Street,  Peoria, 
Illinois  61202,  tendered  for  filing  with 
the  Commission  a  substitute  Index  of 
Customers  under  its  Coordination  Sales 
Tariff  and  two  service  agreements  with 
two  new  customers,  Allegheny  Power 
Service  Corporation  and  Southern 
Illinois  Power  Cooperative  and  a  name 
change  for  two  customers  now  known  as 
Djoiegy  Power  Marketing,  Inc.  and  New 
Energy,  Inc. 


CILCO  requested  an  effective  date  of 
September  1, 1999  for  the  new  service 
agreements. 

Copies  of  the  filing  were  served  on  the 
affected  customers  and  the  Illinois 
Commerce  Commission. 

Comment  date:  October  18, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

44.  PECO  Energy  Company 

(Docket  No.  ER99-456fr-O00l 

Take  notice  that  on  September  29. 
1999.  PECO  Energy  Company  (PECO) 
filed  under  Section  205  of  the  Federsd 
Power  Act,  16  U.S.C.  S  792  et  seq.,  a 
Transaction  Letter  dated  September  27, 
1999  with  Horizon  Energy  Company  d/ 
b/a  Exelon  Energy  (EXELON)  under 
PECO's  FERC  Electric  Tariff  Original 
Volume  No.  1  (Tariff). 

PECO  requests  an  effective  date  of 
October  1. 1999,  for  the  Transaction 
Letter. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  EXELON  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  October  19,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

45.  Southern  Company  Services,  Inc. 

[Docket  No.  ER99-4567-0001 

Take  notice  that  on  September  29, 
1999,  Southern  Company  Services.  Inc. 
(SCS),  acting  on  behalf  of  Alabama 
Power  Company  (APCo),  filed  an 
amendment  to  the  Interconnection 
Agreement  between  Mobile  Energy 
Services,  Company,  L.L.C.  and  APCo 
(APCo  Rate  Schedule  FERC  No.  170) 
(Agreement).  The  purpose  of  the 
amendment  is  to  extend  the  term  of  the 
Agreement  until  December  31,  1999. 

Comment  date:  October  19,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

46.  New  England  Power  Company 

(Docket  No.  ER99-4568-0001 

Take  notice  that  on  September  29, 
1999.  New  England  Power  Company 
(NEP)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission: 

(1)  a  Stipulation  and  Agreement 
between  NEP  and  Granite  State  Electric 
Company  (Granite  State),  the  New 
Hampshire  Public  Utilities  Commission 
and  the  Governor's  Office  of  Energy  and 
Community  Services  (NH  Agreement); 
and 

(2)  a  Stipulation  and  Agreement 
between  NEP  and  The  Narragansett 
Electric  Company  (Narragansett),  the 
Rhode  Island  Public  Utilities 
Commission  and  the  Rhode  Island 
Division  of  Public  Utilities  and  Carriers 
(RI  Agreement). 
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The  NH  Agreement  and  RI  Agreement 
resolve  all  issues  presented  by  NEP's 
"Reconciliation  of  Contract  Termination 
Charges"  to  Granite  State  and 
Narragansett,  respectively. 

Comment  date:  October  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

47.  Tucson  Electric  Power  Company 

(Docket  No.  ER99-4569-0001 

Take  notice  that  on  September  29, 
1999,  Tucson  Electric  Power  Company 
(TEP)  tendered  for  filing  one  (1)  service 
agreement  for  short-term  firm  point-to- 
point  transmission-term  firm 
transmission  service  titled:  "Service 
Agreement  for  Short-Term  Firm  Point- 
to-Point  Transmission  Service  with 
Arizona  Electric  Power  Cooperative, 
Inc.,"  dated  July  19, 1999.  Service  under 
this  agreement  has  not  yet  commenced. 

Comment  date:  October  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

48.  Commonwealth  Atlantic  Limited 
Partnership 

[Docket  No.  ER99-4570-0001 

Take  notice  that  on  September  29, 
1999,  Commonwealth  Atlantic  Limited 
Partnership  (CALP),  owner  of  a  310  MW 
generating  facility  located  in  the  City  of 
Chesapeake,  Virginia,  petitioned  the 
Commission  for  acceptance  of*a 
Redetermination  Agreement  amending 
the  fuel  compensation  pricing 
provisions  of  its  Power  PiutJiase  and 
Operating  Agreement  with  Virginia 
Electric  and  Power  Company. 

CALP  requested  waiver  of  the  60-day 
notice  requirement  and  an  effective  date 
ofOctober  1,1999. 

Comment  date:  October  18, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

49.  Arizona  Public  Service  Company 

[Docket  No.  ER99-4577-000) 

Take  notice  that  on  September  28, 
1999,  Arizona  Public  Service  Company 
(APS),  tendered  for  filing  revisions  to  its 
Open  Access  Transmission  Tariff 
needed  in  order  to  accommodate  retail 
direct  access  being  implemented  by  the 
Arizona  Corporation  Commission. 

APS  requests  an  effective  date  of 
September  29, 1999. 

A  copy  of  this  filing  has  been  served 
on  the  Arizona  Corporation 
Commission.  Copies  of  the  filing  can  be 
viewed  op  APS'  OASIS  website, 
vtrww.azpsoasis.com. 

Comment  date:  October  18, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


50.  Montaup  Electric  Company  and 
Somerset  Power,  L.L.C. 

(Docket  No.  ER99-45  78-0001 

Take  notice  that  on  September  29, 
1999,  Montaup  Electric  Company 
(Montaup),  tendered  for  filing  the  First 
Amendment  to  an  Interconnection 
Agreement  between  Montaup  and 
Somerset  Power,  L.L.C.  (Somerset).  This 
Amendment  enables  Somerset  to  test 
and  maintain  the  metering  equipment. 

Comment  date:  October  18, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

51.  Puget  Sound  Energy,  Inc. 

[Docket  No.  ER99-4592-000J 

Take  notice  that  on  September  30, 
1999,  Puget  Soxmd  Energy,  Inc.  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission,  its  quarterly 
report  for  the  quarters  ending  March  31 , 
1999  and  June  30, 1999. 

Comment  date:  October  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

52.  Peter  E.  Meier,  Nancy  A.  Manning 

[Docket  Nos.  II>-3237-002  and  ID-3425-000] 

Take  notice  that  on  September  28, 
1999,  the  above  named  individuals  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for  authority 
to  hold  interlocking  positions  in  Logan 
Generating  Company,  L.P.,  with  its  ■ 
principal  place  of  business  at  7500  Old 
Georgetown  Road,  Bethesda,  Maryland 
20814. 

Comment  date:  October  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 


wrww.ferc.fed.us/online/rims.htm  (call 

202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  99-26424  Filed  10-8-99;  8:45  am] 

BILUNQ  CODE  6717-41-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

Notice  of  Application  for  Tranafer  of 
LIcenae  and  Soliciting  Commenta, 
Motlona  To  Intervene,  and  Proteata 

October  5.  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Transfer  of 
License. 

b.  Project  No:  2459-093. 

c.  Dated  Filed:  September  16, 1999. 
(LApplicants:  West  Penn  Power 

Company,  Energy  Subsidiary,  and 
Allegheny  Energy  Supply  Company, 
L.L.C. 

e.  Name  and  Location  of  Project:  The 
Lake  Lynn  Project  is  on  the  Cheat  River 
in  Monongalia  Coimty,  West  Virginia 
and  Fayette  County,  Pennsylvania.  The 
project  does  not  occupy  federal  or  tribal 
lands. 

/.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

g.  Applicant  Contacts:  Ms.  Ann  M. 
Wohlgemuth,  Allegheny  Energy  Service 
Corporation,  800  Cabin  Drive, 
Greensburg,  PA  15601,  (724)  838-5674, 
Mr.  David  C.  Benson,  Allegheny  Energy 
Supply,  RR  12,  Box  1000,  Roseytovra 
Road,  Greensburg,  PA  15601,  (724)  853- 
3790,  and  Mr.  John  A.  Whittaker,  IV, 
Winston  &  Strawn,  1400  L  Street,  NW, 
Washington,  DC  20005,  (202)  371-5766. 

h.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  James 
Himter  at  (202)  219-2839,  or  e-mail 
address,  james.hunter@ferc.fed.us. 

i.  Deadline  for  filing  comments  and  or 
motions:  November  15, 1999. 

All  docviments  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Conmiission,  888  First 
Street,  NE,  Washington,  DC  20426. 

Please  include  the  project  nimiber  (P- 
2459-093)  on  any  comments  or  motions 
filed. 

/.  Description  of  Proposal:  Applicants 
propose  a  transfer  of  the  license  for 
Project  No.  2459  from  West  Penn  Power 
Company  to  Energy  Subsidiary,  a  soon 
to  be  formed  wholly-owned  subsidiary, 
and  they  to  Allegheny  Energy  Supply 
Company,  L.L.C.,  a  soon  to  be  formed 
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generating  company  affiliate  of  West 
Penn.  Transfer  is  being  sought  as  part  of 
an  intra-corporate  reorganization  of 
West  Penn's  parent  company,  Allegheny 
Energy,  Inc. 

k.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  be  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm  (Call  (202)  208-2222 
for  assistance).  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
addresses  in  item  g  above. 

/.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicates  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  Bled,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  my  become  a  party 
to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  title  COMMENTS, 
RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS,  PROTEST, 
MO-nON  TO  INTERVENE,  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  firom  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 


agency's  comments  must  also  be  sent  to 

the  Applicant's  representatives. 

Linwood  A.  Watson.  Jr. 

Acting  Secretary. 

[FR  Doc.  99-26439  Filed  10-8-99;  8:45  am] 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  IMeeting 

Octobers,  1999. 

The  following  notice  of  meeting  is 
published  piu-suant  to  section  3(A)  of 
the  goverment  in  the  Sunshine  Act  (Pub. 
L.  No.  94-409),  5  U.S.C  552B: 
AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Conunission. 
DATE  AND  TIME:  October  13. 1999. 10:00 
a.m. 

place:  Room  2C,  888  First  Street,  N.E.. 
Washington.  DC  20426. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda; 
*Note — items  listed  on  the  agenda  may 
be  deleted  without  further  notice. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
David  P.  Boergers.  Secretary.  Telephone, 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
.  examined  in  the  Reference  and 
Information  Center. 

Consent  Agenda — Hjrdro  727TH  Meeting — 
October  13. 1999,  Regular  Meeting  (10:00 
a.m.) 

CAH-1. 

DOCKET#  P-460,  017,  CITY  OF  TACOMA, 

WASHINGTON 
OTHER#S  F-460,  018.  CITY  OF  TACOMA, 

WASHINGTON 
CAH-2. 
DOCKET#  P-2113. 117,  WISCONSIN 

VALLEY  IMPROVEMENT  COMPANY 
CAH-3. 
DOCKET*  P-2436, 101.  CONSUMERS 

ENERGY  COMPANY 
OTHER#S  P-2447,  097.  CONSUMERS 

ENERGY  COMPANY 
P-2448,  099,  CONSUMERS  ENERGY 

COMPANY 
P-2449.  093,  CONSUMERS  ENERGY 

COMPANY 
P-2450.  089,  CONSUMERS  ENERGY 

COMPANY 
P-2451.  093,  CONSUMERS  ENERGY- 
COMPANY 
P-2452. 103.  CONSUMERS  ENERGY 

COMPANY 
P-2453.  094.  CONSUMERS  ENERGY 

COMPANY 


P-2468,  091.  CONSUMERS  ENERGY 

COMPANY 
P-2580, 120,  CONSUMERS  ENERGY 

COMPANY 
P-2599,  099,  CONSUMERS  ENERGY 

COMPANY 
CAH-4. 
DOCKET*  P-11080,  005,  EAGLE  CREST 

ENERGY  COMPANY 
CAH-5. 

DOCKET*  P-11157.  002.  RUGRAW,  INC. 
CAH-6. 
DOCKET*  P-2170,  010,  CHUGACH 

ELECTRIC  ASSOCL^TION,  INC. 
CAH-7, 

DOCKET*  P-2004,  075,  HOLYOKE 

WATER  POWER  COMPANY 
OTHERSS  P-11607,  002,  HOLYOKE  GAS  ft 

ELECTRIC  DEPARTMENT. 

ASHBURNHAM  MUNICIPAL  LIGHT 

PLANT.  AND  MASSACHUSETTS 

MUNICIPAL  WHOLESALE  ELECTRIC 

COMPANY 

Consent  Agenda — Electric 

CAE-1. 

DOCKET*  ER99-4235.  000,  NEW  YORK 
INDEPENDENT  SYSTEM  OPERATOR. 
INC.,  CENTRAL  HUDSON  GAS  & 
ELECTRIC  CORPORATION. 
CONSOLIDATED  EDISON  COMPANY 
OF  NEW  YORK,  INC..  LONG  ISLAND 
LIGHTING  COMPANY,  NEW  YORK 
STATE  ELECTRIC  &  GAS 
CORPORATION.  NIAG.\RA  MOHAWK 
POWER  CORPORATION,  ORANGE  ft 
ROCKLAND  UTILITIES.  INC.. 
ROCHESTER  GAS  &  ELECTRIC 
CORPORATION,  POWER  AUTHORITY 
OF  THE  STATE  OF  NEW  YORK  AND 
NEW  YORK  POWER  POOL 

OTHER#S  ER97-1523.  000,  CENTRAL 
HUDSON  GAS  &  ELECTRIC 
CORPORATION,  CONSOLIDATED 
EDISON  COMPANY  OF  NEW  YORK. 
INC..  LONG  ISLAND  LIGHTING 
COMPANY,  NEW  YORK  STATE 
ELECTRIC  &  GAS  CORPORATION. 
NL\GARA  MOHAWK  POWER 
CORPORATION,  ORANGE  & 
ROCKLAND  UTILITIES,  INC., 
ROCHESTER  GAS  &  ELECTRIC 
CORPORATION,  POWER  AUTHORITY 
OF  THE  STATE  OF  NEW  YORK  AND 
NEW  YORK  POWER  POOL 

OA97-470,  000,  CENTRAL  HUDSON  GAS 
&  ELECTRIC  CORPORATION, 
CONSOLIDATED  EDISON  COMPANY 
OF  NEW  YORK,  INC.,  LONG  ISLAND 
UGHTING  COMPANY,  NEW  YORK 
STATE  ELECTRIC  &  GAS 
CORPORATION,  NL^GARA  MOHAWK 
POWER  CORPORATION,  ORANGE  ft 
ROCKLAND  UTIUTIES.  INC., 
ROCHESTER  GAS  &  ELECTRIC 
CORPORATION,  POWER  AUTHORITY 
OF  THE  STATE  OF  NEW  YORK  AND 
NEW  YORK  POWER  POOL 

ER97-4234,  000.  CENTRAL  HUDSON  GAS 
&  ELECTRIC  CORPORATION, 
CONSOLIDATED  EDISON  COMPANY 
OF  NEW  YORK,  INC.,  LONG  ISLAND 
LIGHTING  COMPANY.  NEW  YORK 
STATE  ELECTRIC  &  GAS 
CORPORATION,  NIAGARA  MOHAWK 
POWER  CORPORATION,  ORANGE  ft 
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ROCKLAND  UTILITIES.  INC.. 
ROCHESTER  GAS  &  ELECTRIC 
CORPORATION.  POWER  AUTHORITY 
OF  THE  STATE  OF  NEW  YORK  AND 
NEW  YORK  POWER  POOL 
CAE— 2 

DOCKET*  ER99-4113.  000.  CALIFORNL\ 
POWER  EXCHANGE  CORPORATION 
CAE-3. 

DOCKET*  ER99-4226.  000.  AMEREN 
OPERATING  COMPANIES 
CAE-4. 
DOCKET*  ER99-4193,  000.  NEW 
ENGLAND  POWER  POOL 
CAE-5. 
DOCKET*  ER9&-4102.  000.  MILFORD 

POWER  COMPANY,  L.L.C. 
OTHER*S  ER99-4122.  000.  APS  ENERGY 

SERVICES  COMPANY.  INC. 
ER99-4162.  000.  MANTUA  CREEK 

GENERATING  COMPANY.  L.P. 
ER99-4282,  000,  ATHENS  GENERATING 
COMPANY.  L.P. 
CAE-6. 
DOCKET*  ER99-4166.  000,  MID- 
CONTINENT  AREA  POWER  POOL 
CAE-7. 

OMITTED 
CAE-8. 

DOCKET*  ER99-3301,  001.  CALIFORNIA 
INDEPENDENT  SYSTEM  OPERATOR 
CORPORATION 
CAE-9. 
DOCKET*  ER99-2997, 001.  NORTH 
AMERICAN  ELECTRIC  RELIABILITY 
COUNCIL 
OTHER#S  ER99-^322,  000.  NORTH 
AMERICAN  ELECTRIC  RELL\BILITY 
COUNCIL 
CAE-10. 

DOCKET*  ER99-3092,  000,  CENTRAL 

MAINE  POWER  COMPANY 
OTHER#S  ER99-3094,  000,  CENTRAL 
MAINE  POWER  COMPANY 
CAE-11. 

OMITTED 
CAE-12. 
DOCKET*  ER9»-363,  002,  SOUTHERN 

COMPANY  SERVICES,  INC. 
OTHER*S  EL99-27,  001,  SOUTHERN 

COMPANY  SERVICES.  INC. 
ER99-374,  001.  SOUTHERN  COMPANY 

SERVICES.  INC. 
ER99-424.  001.  SOUTHERN  COMPANY 

SERVICES.  EMC. 
ER99-425.  001.  SOUTHERN  COMPANY 

SERVICES.  INC. 
ER99-426,  001.  SOUTHERN  COMPANY 

SERVICES,  INC. 
ER99-430.  001,  SOUTHERN  COMPANY 

SERVICES,  INC. 
ER99^32.  001.  SOUTHERN  COMPANY 

SERVICES.  INC. 
ER99-433.  001.  SOUTHERN  COMPANY 

SERVICES,  INC. 
ER99-435,  001,  SOUTHERN  COMPANY 

SERVICES.  INC. 
ER99-M7.  001.  SOUTHERN  COMPANY 

SERVICES.  INC 
ER99-1165.  000.  SOUTHERN  COMPANY 
SERVICES,  INC. 
CAE-13. 

OMITTED 
CAE-14. 

OMITTED 
CAE-15. 


DOCKET*  EL99-44.  001.  ARIZONA 

PUBUC  SERVICE  COMPANY  V.  IDAHO 

POWER  COMPANY 
CAE-16. 

DOCKET*  ER9&-55,  001,  AVISTA 

CORPORATION 
OTHER#S  ER99-55,  002,  AVISTA 

CORPORATION 
CAE-17. 
DOCKET*  EL99-70. 000,  UNITED  POWER. 

INC.  

OTHER#S  ER99-3307.  000.  UNITED 

POWER,  INC. 
CAE-18. 

DOCKET*  EL99-20.  000.  MINNESOTA 

POWER,  INC.  V.  NORTHERN  STATES 

POWER  COMPANY 
CAE-19. 
DOCKET*  NJ97-9,  005,  COLORADO 

SPRINGS  UTILITIES 
OTHER*S  NJ97-8,  005,  SOUTH 

CAROLINA  PUBUC  SERVICE 

AUTHORITY 
NJ9&-3,  004,  SALT  RIVER  PROJECT 

AGRICULTURAL  IMPROVEMENT  AND 

POWER  DISTRICT 
CAE-20. 
DOCKET*  EL98-71,  001.  PJM 

INTERCONNECTION,  LLC 

Consent  Agenda  Gas  and  Oil 

CAG-1. 

DOCKET*  PR99-15,  000,  LOUISIANA 

STATE  GAS,  LLC 
OTHER*S  PR99-15,  001,  LOUISIANA 

STATE  GAS.  LLC 
CAG-2. 
DOCKET*  RP96-312,  018,  TENNESSEE 

GAS  PIPELINE  COMPANY 
OTHER*S  RP96-312.  019,  TENNESSEE 

GAS  PIPELINE  COMPANY 
RP96-312,  020,  TENNESSEE  GAS 

PIPELINE  COMPANY 
RP96-312,  021.  TENNESSEE  GAS 

PIPEUNE  COMPANY 
RP96-312,  022,  TENNESSEE  GAS 

PIPELINE  COMPANY 
CAG-3. 

DOCKET*  RP99-291,  000, ' 

TRANSCONTINENTAL  GAS  PIPE  LINE 

CORPORATION 
CAG-4. 

DOCKET*  RP9»-504,  000,  WILLL\MS  GAS 

PIPELINES  CENTRAL,  INC. 
CAG-5. 
DOCKET*  PR99-6.  001.  PG&E  GAS 

TRANSMISSION  TECO  INC. 
CAG-6. 

DOCKET*  CP88-391.  024. 

TRANSCONTINENTAL  GAS  PIPE  LINE 

CORPORATION 
OTHER#S  RP93-162.  009, 

TRANSCONTINENTAL  GAS  PIPE  LINE 

CORPORATION 
CAG-7. 
DOCKET*  RP92-236,  017,"WILUSTON 

BASIN  INTERSTATE  PIPELINE 

COMPANY 
OTHER*S  RP92-163,  010,  WILLISTON 

BASIN  INTERSTATE  PIPELINE 

COMPANY 
RP92-163,  Oil.  WILLISTON  BASIN 

INTERSTATE  PIPELINE  COMPANY 
RP92-170,  010,  WILLISTON  BASIN 

INTERSTATE  PIPELINE  COMPANY 
RP92-170,  Oil.  WILLISTON  BASIN 

INTERSTATE  PIPELINE  COMPANY 


RP92-236,  016.  WILLISTON  BASIN 

INTERSTATE  PIPELINE  COMPANY 
RP92-163,  000,  WILLISTON  BASIN 

INTERSTATE  PIPELINE  COMPANY 
RP92-170.  000.  WILLISTON  BASIN 

INTERSTATE  PIPELINE  COMPANY 
RP92-236,  000.  WILLISTON  BASIN 
INTERSTATE  PIPELINE  COMPANY 
CAG-8.  ' 

OMITTED. 
CAG-9. 

DOCKET*  RP99-328,  000.  TENNESSEE 

GAS  PIPELINE  COMPANY 
OTHER#S  RP99-328.  001 .  TENNESSEE 
GAS  PIPEUNE  COMPANY 
CAG-10. 
DOCKET*  RP97-375,  008,  WYOMING 

INTERSTATE  COMPANY,  LTD. 
OTHER#S  RP97-375,  007,  WYOMING 
INTERSTATE  COMPANY,  LTD. 
CAG-1 1. 

DOCKET*  RP95-362 ,  001 ,  KOCH 
GATEWAY  PIPELINE  COMPANY 
CAG-1 2. 
DOCKET*  RP95-136,  Oil,  WILLL\MS 

NATURAL  GAS  COMPANY 
OTHER#S  RP95-136,  010.  WILLIAMS 
NATURAL  GAS  COMPANY 
CAG-1 3. 

DOCKET*  RP97-287,  037,  EL  PASO 
NATURAL  GAS  COMPANY 
CAG-14. 

DOCKET*  RP98-404,  005,  MISSISSIPPI 

RTVER  TRANSMISSION  CORPORATION 
OTHER*S  RP98-404,  004,  MISSISSIPPI 
RIVER  TRANSMISSION  CORPORATION 
CAG-1 5. 
DOCKET*  IS90-21  ET  AL.,  000, 

WILLIAMS  PIPE  LINE  COMPANY 
OTHER#S  IS91-34  ET  AL.,  000, 
WILUAMS  PIPE  LINE  COMPANY 
CAG-16. 
DOCKET*  MG99-23,  000.  GARDEN 
BANKS  GAS  PIPELINE.  L.L.C. 
CAG-1 7. 

DOCKET*  CP99-96.  003,  CNG 
TRANSMISSION  CORPORATION 
CAG-18. 
DOCKET*  CP99-163.  000,  QUESTAR 
SOUTHERN  TRAILS  PIPELINE 
COMPANY 
OTHER*S  CP99-165,  000,  QUESTAR 
SOUTHERN  TRAILS  PIPELINE 
COMANY 
CP99-1 65 ,  006 .  QUESTAR  SOUTHERN 
TRAILS  PIPELINE  COMPANY 
CAG-19. 
DOCKET*  CP99-242,  000,  WILUSTON 
BASIN  INTERSTATE  PIPELINE 
COMPANY 
CAG-20. 
DOCKET*  CP99-550,  000,  NATIONAL 
FUEL  GAS  DISTRIBUTION 
CORPORATION 
CAG-21. 
DOCKET*  CP99-557,  000,  COLUMBIA 
GAS  TRANSMISSION  CORPORATION 
CAG-22. 
DOCKET*  CP99-594,  000,  TEXAS 
EASTERN  TRANSMISSION 
CORPORATION 
OTHER*S  CP99-595,  000,  MISSION 
PIPELINE  COMPANY 
CAG-23. 
DOCKET*  CP99-577,  000.  DUKE  ENERGY 
FIELD  SERVICES.  INC. 


Federal  Register / Vol.  64,  No.  196 /Tuesday,  October  12,  1999 /Notices 


55283 


OTHER#S  CP99-578,  000,  TEXAS 

EASTERN  TRANSMISSION 

CORPORATION 
CAG-24. 
DOCKET*  RM79-15,  001,  PROPOSED 

REGULATIONS  FOR  THE 

IMPLEMENTATION  OF  SECTION  401 

OF  THE  NATURAL  GAS  POLICY  ACT 

OF  1978 
OTHER#S  RM89-67,  000.  HEARING  AND 

PUBUC  COMMENT  ON  THE 

PROPOSED  RULE  OF  THE 

DEPARTMENT  OF  ENERGY  RELATING 

TO  ESTABUSHING  NATURAL  GAS 

CURTAILMENT  PRIORITIES 

INTERSTATE  PIPELINES 
RM91-1,  000,  CHEMICAL 

MANUFACTURERS  ASSOCL\TION 
RM91-13,  000,  ILLINOIS  COMMERCE 

COMMISSION 
CAG-25. 
DOCKET*  PR99-1,  000.  TRANSOK,  LLC 
OTHER#S  PR99-1,  001,  TRANSOK,  LLC 
PR99-2,  000,  TRANSOK.  LLC 
PR99-2,  001,  TRANSOK,  LLC 
PR99-12,  000.  TRANSOK.  LLC 
PR99-12,  001.  TRANSOK.  LLC 

Hydro  Agenda 

H-1. 
RESERVED 

Electric  Agenda 

E-1. 
RESERVED 

Oil  and  Gas  Agenda 

I.  PIPEUNE  RATE  MATTERS 
PR-1. 
RESERVED 

77.  PIPEUNE  CERTIFICATE  MATTERS 

PC-1. 

RESERVED 
David  P.  Boergers, 

Secretary. 

[FR  Doc.  99-26643  Filed  10-7-99;  11:27  am] 

BILUNQ  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«4S4-9] 

Office  Of  Research  and  Development; 
Ambient  Air  Monitoring  Reference  and 
Equivalent  Methods;  Receipt  of 
Applications  for  Reference  and 
Equh^alent  Method  Determinations 

AGENCY:  Environmental  Protection  . 
Agency. 

ACTION:  Notice  of  receipt  of  applications. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  annoimcing  that  it  has 
received  an  application  for  a  reference 
method  determination  from  the  DKK 
Corporation  (Tokyo,  Japan)  for  DKK 
Corporation's  Model  GFS-112E  SO2  air 
monitoring  method.  Three  applications 
have  also  been  received  by  the  EPA  for 


equivalent  method  determinations  from 
Environnement  S.  A.  (Paris,  France)  for 
its  SANOA  open  path  monitoring 
methods  for  O3,  SO2,  and  NO2. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  F.  McElroy,  Human  Exposure  and 
Atmospheric  Sciences  Division  (MD- 
46),  National  Exposure  Research 
Laboratory,  U.S.  EPA,  Research  Triangle 
Park,  North  Carolina  27711.  Phone: 
(919)  541-2622,  e-mail: 
mcelroy.firank@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  Upon 
application  and  in  accordance  with 
regulations  at  40  CFR  Part  53,  the  EPA 
examines  various  methods  for 
monitoring  the  concentrations  of  certain 
pollutants  in  the  ambient  air.  Methods 
that  are  determined  to  meet  specific 
requirements  for  adequacy  are 
designated  as  either  reference  or 
equivalent  methods,  thereby  permitting 
their  use  under  40  CFR  Part  58  by  States 
and  other  agencies  for  determining 
attainment  of  the  National  Ambient  Air 
Quality  Standards.  As  required  by  Part 
53,  this  notice  is  to  announce  that  EPA 
has  received  four  applications  to 
determine  if  four  new  continuous 
monitoring  methods  should  be 
designated  by  the  Administrator  of  the 
EPA  as  reference  or  equivalent  methods 
under  40  CFR  Part  53. 

An  application  from  DKK 
Corporation,  4-13-14  Kichijoji 
Kitamachi,  Musashino-shi,  Tokyo,  Japan 
was  received  on  June  21, 1999,  for  a 
reference  method  determination  for 
DKK  Corporation's  Model  GFS-112E 
SO2  air  monitoring  analyzer. 
Applications  from  Environnement  S.  A., 
Ill  Boulevard  Robespierre,  78304 
Poissy,  France  were  received  on 
February  17,  1999,  Jime  28,  1999,  and 
July  23, 1999,  for  equivalent  method 
determinations  for  its  SANOA  Multigas 
Longpath  Air  Quality  Monitoring 
System  for  monitoring  O3,  SO2.  and 
NO2,  respectively. 

If,  after  appropriate  technical  study, 
the  Administrator  determines  that  any 
or  all  of  these  methods  should  be 
designated  as  reference  or  equivalent 
methods,  as  appropriate,  notice  thereof 
will  be  published  in  a  subsequent  issue 
of  the  Federal  Register. 
Norine  E.  Noonan, 

Assistant  Administrator  for  Research  and 

Development. 

(FR  Doc.  99-26557  Filed  10-8-99;  8:45  am] 

BILUNG  CODE  6S60-S0-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested 

October  4,  1999. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
ciurently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning:  (a) 
Whether  the  proposed  collection  of 
information  is~  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  December  13. 
1999.  If  you  anticipate  that  you  wiU  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith.  Federal  Communications 
Commissions,  445  12th  Street,  S.W., 
Room  1-A804,  Washington,  DC  20554 
or  via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 
OMB  Control  Number:  3060-0076. 
Title:  Annual  Employment  Report  for 
Common  Carriers. 
Form  Number:  FCC  Form  395. 
Type  of  Review:  Extension. 
Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  4000 
respondents. 
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Estimated  Time  Per  Response:  1  hour 
per  response  (avg.). 

Total  Annual  Burden:  4000  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  Annually, 
Recordkeeping. 

Needs  and  Uses:  The  Annual 
Employment  Report  is  submitted  by 
certain  common  carrier  licensees  and 
permittees.  The  data  is  intended  to 
assess  compliance  with  equal 
employment  opportunity  requirements. 
Data  is  used  by  the  FCC,  Congress,  the 
U.S.  Commission  on  Civil  Rights,  EEOC, 
NTIA  and  public  interest  groups. 

OMB  Control  Number:  3060-0715. 

Title:  Implementation  of  the 
Telecommunications  Act  of  1996: 
Telecommunications  Carriers'  Use  of 
Customer  Proprietary  Network 
Information  and  Other  Customs 
Proprietary  Network. 

Form  Number:  N/A. 

Type  of  Review:  Revision. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  6832 
respondents. 

Estimated  Time  Per  Response:  86.2 
hours  per  response  (avg.). 

Total  Annual  Burden:  189,656  hours 
for  modified  collections.  588,917  hours 
for  all  collections  imder  this  control 
number. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $229,520. 

Frequency  of  Response:  On  occasion. 
Recordkeeping,  Third  Party  Disclosure. 

Needs  and  Uses:  On  February  26, 
1998,  the  Commission  released  the  CPNI 
Order,  63  FR  20326,  April  24, 1998, 
adopting  rules  implementing  the  new 
statutory  fiBmework  governing  carrier 
use  and  disclosure  of  customer 
proprietary  network  information  (CPNI) 
created  by  section  222  of  the 
Commimications  Act.  CPNI  includes, 
among  other  things,  to  whom,  where, 
and  when  a  customer  places  a  call,  as 
well  as  the  types  of  service  offerings  to 
which  the  customer  subscribes  and  the 
extent  the  service  is  used.  The 
Commission  issued  an  Order  on 
Reconsideration  which  modified  the 
CPNI  Order,  in  part,  to  preserve  the 
consumer  protections  mandated  by 
Congress  while  more  narrowly  tailoring 
our  rules,  where  necessary,  to  enable 
telecommiuiications  carriers  to  comply 
with  the  law  in  a  more  flexible  and  less 
costly  manner.  The  Order  on 
Reconsideration  reduces  by  half  the 
burden  of  compliance  with  the  customer 
approval  requirement.  If  carriers  choose 
to  use  CPNI  to  market 
telecommunications  service  offerings 
outside  the  customer's  existing  service. 


they  must  obtain  customer  approval.  By 
expanding  the  concept  of  the  total 
service  approach  to  include  CPE  and 
information  services,  the  rules  were 
modified  to  allow  carriers  to  use  CPNI 
without  customer  approval  in  most 
instances  to  market  CPE  and 
information  services.  Where  carriers  are 
required  to  obtain  customer  approval, 
they  may  still  do  so  throiigh  written, 
oral,  or  electronic  means.  The  Order  on 
Reconsideration  removes  the  audit 
mechanism  entirely  but  requires  that 
carriers  maintain  records  of  sales  and 
marketing  campaigns.  The  Order  on 
Reconsideration  reduces  by  half  the 
time  required  to  comply  with  the 
recordkeeping  requirement  by  limiting 
application  to  sales  and  marketing 
campaigns.  Carriers  using  CPNI  for  sales 
and  marketing  campaigns  must  record 
the  date  and  purpose  of  the  campaign, 
and  what  products  and  services  were 
offered  to  customers.  Carriers  are 
required  to  maintain  these  records  for  a 
period  of  at  least  one  year.  All  the 
collections  will  be  used  to  ensure  that 
telecommunications  carriers  comply 
with  the  CPNI  requirements  and  to 
implement  section  222  of  the  statute. 

OMB  Control  Number:  3060-0721. 

Title:  One-Time  Report  of  Local 
Exchange  Companies  of  Cost 
Accoimting  Studies. 

Form  Number:  N/A. 

Type  of  Review:  Extension. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  400 
respondents. 

Estimated  Time  Per  Response:  50 
hours  per  response  (avg.). 

Total  Aimual  Burden:  20,000  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion. 

Needs  and  Uses:  Local  exchange 
companies  must  submit,  on  a  one-time 
basis,  cost  accoimting  studies  to  identify 
the  direct  cost  of  central  office  coin 
services.  The  requirement  would  be 
used  to  ensiue  that  LECs  comply  with 
their  obligations  under  the 
Telecommimications  Act  of  1996, 

OMB  Control  Number:  3060-0719. 

Title:  Quarterly  Report  of  IntraLATA 
Carriers  Listing  Payphone  Automatic 
Number  Identifications  (ANIs). 

Form  Number:  N/A. 

Type  of  Review:  Extension. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  400 
respondents. 

Estimated  Time  Per  Response:  3.5 
hours  per  response  (avg.). 

Total  Annual  Burden:  5600  hours. 

Estimated. Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 


Frequency  of  Response:  Quarterly. 
Needs  and  Uses:  Pursuant  to  the 
mandate  in  Section  276(b)(1)(A)  to 
"establish  a  per  call  compensation  plan 
to  ensiue  that  all  payphone  service 
providers  are  fairly  compensated  for 
each  and  every  completed  intrastate  and 
interstate  call",  47  USC  Section 
276(b)(1)(A),  intraLATA  carriers  are    - 
required  to  provide  to  interexchange 
carriers  a  quarterly  report  listing 
payphone  ANIs.  "The  report  allows  DCCs 
to  determine  which  dial-around  calls 
are  made  from  payphones.  The  data, 
which  must  be  maintained  for  at  least 
18  months  after  the  close  of  a 
compensation  period,  will  facilitate 
verification  of  disputed  ANIs.  The 
requirement  is  used  to  ensure  that 
intraLATA  carriers,  and  the  IXCs 
comply  with  their  obligations  under  the 
1996  Act 

OMB  Control  Number:  3060-0724. 

Title:  Annual  Report  of  Interexchange 
Carriers  Listing  the  Compensation 
Amount  Paid  to  Payphone  Providers 
and  the  Number  of  Payees. 

Fonn  Number:  N/A. 

Type  of  Review:  Extension. 

Respondents:  Business  or  other  for^ 
profit  entities. 

Number  of  Respondents:  2  75 
respondents. 

Estimated  Time  Per  Response:  2  hours 
per  response  (avg.). 

Total  Annual  Burden:  550  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  Annually, 
Recordkeeping. 

Needs  and  Uses:  Interexchange 
carriers  responsible  for  paying  per-call 
compensation  must  submit  annual 
reports  to  the  Common  Carrier  Bureau 
listing  the  amount  of  compensation  paid ' 
to  payphone  providers  and  the  niunber 
of  payees.  DCCs  will  also  be  required  to 
initiate  an  annual  audit  of  their  per-call 
tracking  functions.  This  would  help 
ensure  that  all  interexchange  carriers  are 
paying  their  respective  compensation 
obligations. 

OMB  Control  Number:  3060-0726. 

Title:  C^arterly  Report  of 
Interexchange  Carriers  Listing  the 
Number  of  Dial-Around  Calls  for  Which 
Compensation  is  Being  Paid  to 
Payphone  Owners. 

Form  Number:  N/A. 

Type  of  Review:  Extension. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  275 
respondents. 

Estimated  Time  Per  Response:  30 
minutes  per  response  (avg.). 

Total  Annual  Burden:  550  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden  .$0. 
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Frequency  of  Response:  Quarterly. 

Needs  and  Uses:  Interexchange 
carriers  responsible  for  paying  per-call 
compensation  to  payphone  providers 
must  submit  a  quarterly  list  of  dial- 
around  calls  to  those  payphone 
providers.  The  payphone  providers 
need  the  list  to  calculate  the 
compensation  to  be  paid  by  the 
interexchange  carriers. 

OMB  Control  Number:  3060-0729. 

Title:  Bell  Operating  Company 
Provision  of  Out-of-Regjon.  Interstate, 
Interexchange  Services,  Report  and 
Order,  CC  Docket  No.  96-21,  (Affiliated 
Company  Recordkeeping  Requirement). 

Form  Number:  N/A. 

Type  of  Review:  Extension. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  7 
respondents. 

Estimated  Time  Per  Response:  6056 
hours  per  response  (avg.). 

Total  Annual  Burden:  42,394  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response: 
Recordkeeping. 

Needs  and  Uses:  In  CC  Docket  No. 
96-21,  the  Commission  removed 
dominant  regulation  for  BOCs  that 
provide  out-of-region,  interstate, 
interexchange  services  through  an 
affiliate  that  complies  with  certain 
safeguards,  in  order  to  facilitate  the 
efficient  and  rapid  provision  of  out-of- 
region,  domestic,  interstate, 
interexchange  services  by  the  BOCs,  as 
contemplated  by  the  1996  Act,  while 
still  protecting  ratepayers  and 
competition  in  the  interexchange 
market.  These  safeguards  requires, 
among  other  things,  that  the  affiliate 
maintain  separate  books  of  accoimt  from 
the  LEC.  The  recordkeeping  requirement 
is  to  ensure  that  BOCs  providing 
interexchange  service  through  a  separate 
affiliate  are  in  compliance  with  the 
Communications  Act  and  Commission 
policies  and  rules  regarding  BOC 
provision  of  out-of-region  interexchange 
services. 

OAtB  Control  Number:  3060-0748. 

Title:  Disclosure  Requirements  for 
Information  Services  Provided  Through 
Toll-Free  Numbers,  47  CFR  Section 
64.1504. 

Form  Number:  N/A. 

Type  of  Review:  Extension. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  3750 
respondents. 

Estimated  Time  Per  Response:  2.8 
hours  per  response  (avg.). 

Total  Annual  Burden:  10,500  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 


Frequency  of  Response:  Third  Party 
Disclosure. 

Needs  and  Uses:  47  CFR  Section 
64.1504  imposes  disclosure 
requirements  on  entities  that  use  toll- 
free  nimibers  to  provide  information 
services.  The  requirements  are  intended 
to  ensure  that  callers  to  toll-free 
numbers  are:  (1)  Informed  if  charges 
will  be  levied  and  (2)  receive  the 
information  necessary  to  make  an 
informed  decision  whether  to  purchase 
an  information  service. 

OMB  Control  Number:  3060-0743. 

Title:  Implementation  of  the  Pay 
Telephone  Reclassification  and 
Compensation  Provisions  of  the 
Telecommunications  Act  of  1996 — CC 
Docket  No.  96-128. 

Form  Number:  N/A. 

Type  of  Review:  Extension. 

Respondents:  Business  or  other  for- 
profit  entities;  States.  • 

Number  of  Respondents:  4542 
respondents. 

Estimated  Time  Per  Response:  30 
hours  per  response  (avg.). 

Total  Annual  Burden:  136,677  hours. 

Estimated  Aimual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  Third  Party 
Disclosures. 

Needs  and  Uses:  The  rules  adopted  in 
CC  Docket  No.  96-128:  (1)  Establish  a 
plan  to  ensure  fair  competition  for  each 
and  every  completed  intrastate  and 
interstate  call  using  a  payphone;  (2) 
discontinue  intrastate  and  interstate 
carrier  access  charge  payphone  service 
elements  and  payments  and  intrastate 
and  interstate  payphone  subsidies  from 
basic  exchange  services;  (3)  prescribe 
nonstructural  safeguards  for  BOC 
payphones;  (4)  permit  the  BOCs  to 
negotiate  with  the  payphone  location 
provider  about  a  payphone 's 
presubscribed  interLATA  carrier;  (5) 
permit  all  payphone  providers  to 
negotiate  with  the  location  provider 
about  a  payphone's  presubscribed 
interLATA  carrier;  and  (6)  adopt 
guidelines  for  use  by  the  state  in 
establishing  public  interest  payphones 
to  be  located  where  there  would 
otherwise  not  be  a  payphone.  The 
requirements  contained  in  the  Order 
are:  State  must  review  their  regulations 
concerning  adequacy  of  local  coin  rate 
disclosure  and  review  them  where 
necessary.  States  must  review  their 
regulations  concerning  market  entry  or 
exit  requirements  and  remove  them 
where  necessary  to  ensure  consistency 
with  the  Commission's  regulations. 
States  must  comply  with  the 
Commission's  market-rate  local  coin  call 
requirement,  except  where  they  show 
proof  of  market  failure.  Such  a  showing 


could  consist  of,  for  example,  detailed 
summary  of  the  record  of  a  state 
proceeding  that  examines  the  costs  of 
providing  payphone  service  within  that 
state  and  the  reasons  why  the  public 
interest  is  served  by  having  the  state  set 
rates  within  that  market.  Each  state 
must  review  whether  it  has  adequately 
provided  for  public  interest  payphones 
in  a  manner  consistent  with  the  Order. 
All  payphones  are  required  to  transmit 
specific  payphone  coding  digits  as  a 
part  of  their  automatic  number 
identification  which  will  assist  in 
identifying  them  to  compensation 
payors.  Carriers  must  provide  tracking 
of  all  compensable  calls  received  frt)m 
payphones  to  ensure  that  each  and 
every  completed  call  from  a  payphone 
is  receiving  compensation.  Criers  are 
required  to  initiate  an  annual 
verification  of  their  per  call  tracking 
functions  for  a  period  of  two  years  to 
ensure  that  they  are  tracking  all  of  the 
calls  for  which  they  are  obligated  to  pay 
compensation.  LECs  must  provide 
verification  of  disputed  ANIs  on  request 
and  in  a  timely  manner.  LECs  are 
required  to  notify  the  carrier-payors  of 
each  payphone's  disconnection  on  a 
basis  that  is  as  timely  as  possible.  LECs 
are  required  to  affirmatively  state  on 
their  bills  to  PSPs  that  the  bills  are  for 
payphone  service  to  facilitate  payment 
of  compensation  and  to  avoid  disputes. 
Incumbent  LECs  must  file  revised  tariffs 
for  central  office  coin  transmission 
services  and  CCL  charges  to  ensure  that 
LEC  services  are  priced  reasonably  and 
to  not  include  subsidies.  Incumbent 
LECs  and  AT&T  must  either  reclassify 
their  payphone  assets  as  nonregulated 
or  transfer  them  to  a  separate  affiliate 
engaged  in  noiu«gulated  activities.  If  a 
payphone  provider  does  not  appear  on 
the  LEC-provided  customer-owned, 
coin-operated  telephone  lists,  it  must 
provide  alternative  verification 
information  to  the  IXC  paying 
compensation.  Payphone  providers  are 
required  to  post  the  local  coin  call  rate 
within  the  informational  placard  on 
each  payphone.  LECs  must  supply  to 
carrier-payors,  on  demand,  a  list  of 
emergency  numbers  so  that  carrier- 
payors  will  know  that  they  do  not  have 
to  compensate  payphone  providers  for 
emergency  calls.  All  the  requirements 
are  used  to  ensure  that  interexchange 
carriers,  payphone  service  providers, 
LECs,  and  the  states,  comply  with  their 
obligations  under  the 
Teleconmmnications  Act  of  1996, 

OMB  Control  Number:  3060-0742. 

Title:  Telephone  Number  Portability 
(47  CFR  Part  52,  Subpart  C  Sections 
52.21-52.31). 

Fonn  Number:  N/A. 
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Type  of  Review:  Extension. 

Respondents:  Business  or  other  for- 
profit  entities;  States. 

Number  of  Respondents:  237 
respondents. 

Estimated  Time  Per  Response:  4.75 
hours  per  response  (avg.). 

Total  Annual  Burden:  1,125  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion. 

Needs  and  Uses:  In  the  Memorandum 
Opinion  and  Order  on  Reconsideration 
issued  in  CC  Docket  No.  95-116. 
released  March  11, 1997,  the 
Commission  affirmed  and  clarified  rules 
established  in  its  First  Report  and  Order 
in  the  proceeding.  The  proceeding 
implemented  section  251(b)(2)  of  the 
Communications  Act  of  1934,  as 
amended,  which  requires  all  LECs  to 
offer  number  portability  in  accordance 
with  requirements  prescribed  by  the 
Commission.  The  proceedings 
established  the  following  collections. 
Carriers  participating  in  a  field  test  of 
number  portability  in  the  Chicago, 
Illinois  areas  were  required  to  jointly 
file  with  the  Commission  a  report  of 
their  findings  with  30  days  after 
completion  of  the  test.  Sections  52.23(b) 
and  52.31  require  that  long-term  number 
portability  be  provided  by  LECs  and 
CMRS  providers  inside  the  100  largest 
MSAs  in  switches  for  which  another 
carrier  has  made  a  specific  request  for 
niunber  portability.  A  carrier  must  make 
its  specific  requests  for  deplojrment  of 
number  portability  in  particular 
switches  at  least  in  months  before  the 
deadline  for  completion  of  number 
portability  in  that  MSA.  After  carriers 
have  submitted  requests  for  number 
portability,  a  wireline  carrier  or  CMRS 
provider  must  make  readily  available 
upon  request  a  list  of  its  switches  for 
which  portability  has  been  requested, 
and  those  for  which  portability  has  not 
been  requested.  Section  52.25  requires 
state  regulatory  commissions  to  file  with 
the  Commission  a  notification  if  they 
opt  to  develop  a  state-specific  database 
for  the  provision  of  number  portability 
in  lieu  of  participating  in  a  regional 
database  system.  Section  52.25  permits 
carriers  to  challenge  decisions  made  by 
states  to  develop  a  state-specific  number 
portability  database  in  lieu  of 
participating  in  the  regional  databases 
by  filing  a  petition  with  the 
Commission.  Sections  52.23  and  52.31 
require  carriers  that  are  unable  to  meet 
the  deadlines  for  implementing  a  long- 
term  niunber  portability  solution  to  file 
with  the  Commission  a  petition  to 
extend  the  time  by  which 
implementation  in  its  network  will  be 
completed.  The  requirements  were 


imposed  to  implement  section  251  of 
the  Telecommunications  Act  of  1996. 

OMB  Control  Number:  3060-0165. 

Title:  Part  41,  Franks,  Section  41.31— 
Records  to  be  Maintained  and  Reports  to 
be  Filed. 

Form  Number:  N/A. 

Type  o/fleview:  Extension. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  68 
respondents. 

Estimated  Time  Per  Response:  6  hoiurs 
per  response  (avg.). 

Total  Ann  ual  Burden :  408  hours . 

Estimated  Armual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response: 
Recordkeeping. 

Needs  and  Uses:  Section  210  of  the 
Communications  Act  of  1934,  as 
amended,  requires  that  common  carriers 
subject  to  the  Act  maintain  records  to 
reflect  the  name,  address,  etc.,  of 
persons  holding  telephone  or  telegraph 
franks,  so  as  to  enable  the  Commission 
and/or  carriers  to  compile,  if  needed, 
reports  in  this  area.  Section  41.31  of  the 
Commission's  rules  implements  Section 
210.  This  information  helps  to  ensxire 
that  franks  are  being  addressed  fairly. 

OMB  Control  Number:  3060-0147. 

Title:  Extension  of  Unseciued  Credit 
for  Interstate  and  Foreign — Section 
64.804. 

Form  Number:  N/A. 

Type  of  Review:  Extension. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  1 3 
respondents. 

Estimated  Time  Per  Response:  8  hours 
per  response  (avg.). 

Total  Annual  Burden:  104  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  Annually. 

Needs  and  Uses:  Piirsuant  to  Section 
64.804  of  the  Commission's  rules, 
communications  common  carriers  with 
operating  revenues  exceeding  $1  million 
who  extend  imsecured  credit  to  a 
candidate  or  person  on  behalf  of  such 
candidates  for  Federal  office  must  file 
with  the  FCC  a  report  including  due  and 
outstanding  balances.  The  information 
is  used  for  monitoring  purposes. 

OMB  Control  Number:  3060-0749. 

Title:  Disclosure  and  Dissemination  of 
Pay-Per  Call  Information,  47  CFR 
64.1509. 

Form  Number:  N/A. 

Type  of  Review:  Extension. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  25 
respondents. 

Estimated  Time  Per  Response:  410 
hoiu-s  per  response  (avg.). 


Total  Annual  Burden:  10,250  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  Third  party 
disclosure. 

Needs  and  Uses:  Section  64.1509 
incorporates  in  the  Commission's  rules 
the  requirements  of  Sections  228(c)(2) 
and228{d)(2)-(3)ofthe 
Commimications  Act.  Under  these 
sections,  common  carriers  that  assign 
telephone  numbers  to  pay-per-call 
services  must  disclose  to  all  interested 
parties,  upon  request  a  list  of  all 
assigned  pay-per-call  niunbers.  For  each 
assigned  number,  carriers  must  also 
make  available:  (1)  A  description  of  the 
pay-per-call  service;  (2)  the  total  cost 
per  minute  or  other  fees  associated  with 
the  service;  and  (3)  the  service 
provider's  name,  business  address,  and 
telephone  number.  In  addition,  carriers 
handling  pay-per-call  services  must 
establish  a  toll-free  number  that 
consumer  may  call  to  receive  . 
information  about  pay-per-call  services. 
Carriers  are  required  to  provide 
statements  of  pay-per-call  rights  and 
responsibilities  to  new  telephone 
subscribers  at  the  time  service  is 
established  and,  although  not  required 
by  statute,  to  all  subscribers  annually. 
The  disclosure  requirements  are 
intended  to  ensure  that  consumers  are 
able  to  obtain  information  that  will 
enable  them  to  make  informed  choices 
about  their  use  of  pay-per-call  services. 

Federal  Conununications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[PR  Doc.  99-26519  Filed  10-6-99;  8:45  am] 

BILUNG  CODE  6712-41-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notic*  of  Public  Information 
Collactlon(a)  Boing  Ravtowad  by  tfw 
Fadaral  Communlcationa  Commiaaion 
for  Extanalon  Undar  Dalagatad 
Authority,  Commanta  Raquaatad 

October  5, 1999. 

summary:  The  Federal  Conununications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  imless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
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a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  December  13, 
1999.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1  A-804,  445 
Twelfth  Street,  SW,  Washington.  DC 
20554  or  via  the  Internet  to 
lesmlth@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0473. 

Title:  Section  74.1251    Technical  and 
equipment  modifications. 

Form  Number:  None. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  200  FM 
translator  stations  (100  certifications  of 
new  installations;  100  notifications  of 
change  in  primary  FM  station  being 
retransmitted). 

Estimated  Time  per  Response:  0.25 
hour  per  certification/notification. 

Annual  Burden:  50. 

Annual  Costs:  $0. 

Needs  and  Uses:  Upon  replacement  of 
a  transmitter  that  can  be  completed 
without  FCC  approval.  Section 
74.1251(b)(1)  requires  that  the  licensee 
place  in  the  station  records  a 
certification  that  the  new  installation 
complies  in  all  respects  with  all 
technical  requirements  and  terms  of  the 
station  authorization.  Section  74.1251(c) 
requires  FM  translator  licensees  to 
notify  the  FCC,  in  writing,  of  changes  in 
the  primary  FM  station  being 
retransmitted.  The  certification  of  th^ 


new  installation  are  used  by  licensees  to 
provide  prospective  users  of  the 
modified  equipment  with  necessary 
information.  If  no  such  information 
exists,  any  future  problems  could  prove 
difficult  to  solve  and  could  result  in 
electronic  frequency  interference  for 
long  periods  of  time.  The  notification  of 
changes  in  the  primary  FM  station  being 
retransmitted  is  used  by  FCC  staff  to 
keep  records  up-to-date  and  to  ensure 
compliance  with  FCC  rules  and 
regulations. 

OMB  Control  Number:  3060-0181. 

Title:  Section  73.1615,  Operation 
during  modffication  of  facilities. 

Fonn  Number:  None. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  110. 

Estimated  Time  Per  Response:  30 
minutes-1  hour. 

Total  Annual  Burden:  59  hours.    ' 

Needs  and  Uses:  Section  73.1615(c) 
requires  notification  to  the  FCC  by  a 
licensee  of  an  AM,  FM,  or  TV  station 
when  it  is  in  the  process  of  modifying 
existing  facilities  as  authorized  by  a 
construction  permit  and  it  becomes 
necessary  to  either  discontinue 
operation  or  to  operate  with  temporary 
facilities.  If  such  licensee  needs  to 
discontinue  operations  or  operate  with 
temporary  facilities  for  more  than  30 
days,  then  an  informal  letter  request 
must  be  sent  to  the  FCC  prior  to  the  30th 
day.  Section  73.1615(d)  requires  the 
licensee  of  an  AM  station  holding  a 
construction  permit  which  authorizes 
both  a  change  in  frequency  and 
directional  facilities  to  obtain  authority 
from  the  FCC  prior  to  using  any  new 
installation  authorized  by  the  permit,  or 
using  temporary  facilities.  This  request 
is  to  be  made  by  letter  10  days  prior  to 
the  date  on  which  the  temporary 
operation  is  to  commence.  The  letter 
shall  describe  the  operating  modes  and 
facilities  to  be  used.  The  data  is  used  by 
FCC  staff  to  maintain  complete 
technical  records  and  to  ensure  that 
interference  will  not  be  caused  to  other 
licensed  broadcast  fecilities. 

OMB  Approval  Number:  3060-0347. 

Title:  Section  97.311  Spread 
spectrum. 

Form  Number:  N/A. 

Type  of  Review:  Revision  of  existing 
collection. 

Respondents:  Individuals,  or 
households. 

Number  of  Respondents:  10. 

Estimated  Time  Per  Response:  6 
seconds  per  response. 

Total  Annual  Burden:  1  minute. 

Needs  and  Uses:  The  record  keeping 
requiremeiit  contained  in  Section 


97.311  is  necessary  to  dooiment  all 
spread  spectnmi  transmissions  by 
amateur  radio  operators.  This 
information  must  be  provided  to  the 
District  Director  when  deemed 
necessary  and  consist  of  a  computer  file 
that  is  generated  when  spread  spectrum 
transmissions  are  made.  This 
requirement  is  necessary  so  that  quick 
resolution  of  any  harmful  interference 
problems  can  be  achieved  and  to  ensure 
that  the  station  is  operating  in 
accordance  with  the  Communications 
Act  of  1934.  as  amended. 

Federal  Communications  Conunission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  99-26521  Filed  10-»-99:  8:45  am] 

BtLUNG  CODE  6712-01-^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CO  Docket  No.  96-98;  DA  99-2016] 

Ohio  Public  Utilities  Commission's 
Petition  Requesting  Additional 
Auttiority  To  Implement  Numt>er 
Conservation  Measures 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  On  September  29.  1999.  the 
Commission  released  a  public  notice 
requesting  public  comment  on  a  petition 
from  the  Ohio  Public  Utilities 
Commission  ("Petition")  requesting 
additional  authority  to  implement 
number  conservation  measures  in  the 
State  of  Ohio.  The  intended  effect  of  this 
action  is  to  make  the  public  aware  of, 
and  to  seek  public  comment  on,  this 
request. 

DATES:  Comments  are  due  by  October 
20,  1999,  and  reply  comments  are  due 
by  November  3,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jared  Carlson  at  (202)  418-2320  or 
jcarlson@fcc.gov.  The  address  is: 
Network  Services  Division,  Common 
Carrier  Bureau,  Federal 
Communications  Commission,  The 
Portals,  445  12th  Street,  SW,  Suite  6- 
A320,  Washington,  DC  20554.  The  fax 
number  is:  (202)  418-2345.  The  TTY 
number  is:  (202)  416-0484. 
SUPPLEMENTARY  INFORMATION:  On 
September  28, 1998,  the  Federal 
Communications  Commission 
("Commission")  released  an  order  in  the 
matter  of  a  Petition  for  Declaratory 
Ruling  and  Request  for  Expedited 
Action  on  the  July  15,  1997  Order  of  the 
Pennsylvania  Public  Utility  Commission 
Regarding  Area  Codes  412,  610,  215. 
and  717,  and  Implementation  of  the 
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Local  Competition  Provisions  of  the  ' 
Telecommunications  Act  of  1996, 
Memorandum  Opinion  and  Order  and 
Order  on  Reconsideration,  FCC  98-224, 
CC  Docket  No.  96-98.  NSD  File  No.  1^ 
97-42,  63  FR  63613  (rel.  September  28. 
1998)  ("Pennsylvania  Nxmibering 
Order").  The  Pennsylvania  Numbering 
Order  delegated  additional  authority  to 
state  public  utility  commissions  to  order 
NXX  code  rationing,  under  certain 
circimistances,  in  jeopardy  situations 
and  encouraged  state  commissions  to 
seek  further  limited  delegations  of 
authority  to  implement  other  innovative 
number  conservation  methods. 

The  Ohio  Public  Utilities  Commission 
("OPUC")  has  filed  a  request  for 
delegation  of  authority  to  implement 
number  conservation  measures  in  their 
state.  See  Common  Carrier  Bureau  Seeks 
Comment  on  the  Ohio  Public  Utilities 
Commission's  Petition  for  Delegation  of 
Additional  Authority  to  Implement 
Number  Optimization  Measures  in  the 
State  of  Ohio,  Public  Notice,  NSD  File 
No.  L-99-74,  DA  99-2016  (rel. 
September  29, 1999). 

The  additional  authority  sought  by 
the  OPUC  relates  to  issues  under 
consideration  in  the  Numbering 
Resource  Optimization  Notice.  See 
Numbering  Resource  Optimization, 
Notice  of  Proposed  Rulemaking,  CC 
Docket  No.  99-200,  FCC  99-122,  64  FR 
32471  (rel.  June  2. 1999).  Because  the 
OPUC  faces  immediate  concerns 
regarding  the  administration  of  number 
resources  in  Ohio,  we  find  it  to  be  in  the 
public  interest  to  address  this  petition 
as  expeditiously  as  possible,  prior  to 
completing  the  rulemaking  proceeding. 

We  hereoy  seek  comment  on  the 
issues  raised  in  the  OPUC's  petition  for 
delegated  authority  to  implement 
various  area  code  conservation 
measures.  A  copy  of  this  petition  will  be 
available  during  regular  business  hours 
at  the  FCC  Reference  Center,  Portals  U, 
445  12th  Street,  SW,  Suite  CY-A257, 
Washington,  DC  20554,  (202)  418-0270. 

Interested  parties  may  file  comments 
concerning  these  matters  on  or  before 
October  20  1999,  and  reply  comments 
on  or  before  November  3, 1999.  All 
filings  must  reference  NSD  File  Number 
L-99-74  and  CC  Docket  96-98.  Send  an 
original  and  four  copies  to  the 
Commission  Secretary,  Magalie  Roman 
Salas,  Portals  U,  445  12th  Street,  SW, 
Suite  TW-A325,  Washington,  DC  20554 
and  two  copies  to  Al  McCloud,  Network 
Services  Division,  Portals  II,  445  12th 
Street,  SW,  Suite  6A-320.  Washington, 
DC  20554. 

Comments  may  be  filed  using  the 
Conunission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
'  copies.  Comments  filed  through  the 


ECFS  can  be  sent  as  an  electronic  file 
via  the  Internet  to  <http://www.fcc.gov/ 
e-file/ec£s.html>.  Generally,  only  one 
copy  of  an  electronic  submission  must 
be  filed.  If  multiple  docket  or 
rulemaking  numbers  appear  in  the 
caption  of  this  proceeding,  however, 
commenters  must  transmit  one 
electronic  copy  of  the  comments  to  each 
docket  or  rulemaking  number 
referenced  in  the  caption.  In  completing 
the  transmittal  screen,  commenters 
should  include  their  full  name.  Postal 
Service  mailing  address,  and  the 
applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  including  "get 
form  <your  e-mail  address>"  in  the 
body  of  the  message.  A  sample  form  and 
directions  will  be  sent  in  reply. 
Comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies. 

This  is  a  "permit  but  disclose" 
proceeding  for  purposes  of  the 
Commission's  ex  parte  rules.  See 
generally  A7  CFR  1.1200-1.1216.  As  a 
"permit  but  disclose"  proceeding,  ex 
parte  presentations  will  be  governed  by 
the  procedures  set  forth  in  1.1206  of  the 
Commission's  rules  applicable  to  non- 
restricted  proceedings.  47  CFR  1.1206. 

Parties  making  oral  ex  parte 
presentations  are  reminded  that 
memoranda  summarizing  the 
presentation  must  contain  a  simunary  of 
the  substance  of  the  presentation  and 
not  merely  a  listing  of  the  subjects 
discussed.  More  than  a  one  or  two 
sentence  description  of  the  views  and 
arguments  presented  is  generally 
required.  See  47  CFR  1.1206(b)(2).  Other 
rules  pertaining  to  oral  and  written 
presentations  are  set  forth  in  1.1206(b) 
as  well.  For  further  information  contact 
Jared  Carlson  of  the  Common  Carrier 
Bureau,  Network  Services  Division,  at 
(202)  418-2320  or  jcarlson@fcc.gov.  The 
TTY  number  is  (202)  418-0484. 

Federal  Communications  Commission. 
Kurt  A.  Schroeder, 

Acting  Chief,  Networic  Services  Division. 
Common  Carrier  Bureau. 
[FR  Doc.  99-26512  Filed  10-8-99;  8:45  am) 
BILUNG  CODE  6712-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1292-OR] 

North  Carolina;  Amendment  No.  1  to 
Notice  of  a  Major  Diaaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  North 
Carolina  (FEMA-1292-DR),  dated 
September  16, 1999,  and  related 
determinations. 

EFFECTIVE  DATE:  September  29, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  29, 1999,  the  President 
amended  the  cost-sharing  arrangements 
concerning  Federal  funds  provided 
imder  the  authority  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  51521  et  seq.), 
in  a  letter  to  James  L.  Witt,  Director  of 
the  Federal  Emergency  Management 
Agency,  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  North  Carolina, 
resulting  from  Hurricane  Floyd  on  September 
15, 1999,  and  continuing,  is  of  sufficient 
severity  and  magnitude  that  the  provision  of 
additional  Federal  assistance  to  ensure 
public  health  and  safety  is  warranted  under 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  ("the  Stafford 
Act"). 

Therefore,  I  amend  my  declaration  of 
September  16. 1999,  to  provide  that  the 
Federal  Emergency  Management  Agency 
(FEMA)  may  reimburse  90  percent  of  the 
costs  of  debris  removal  (Category  A)  and 
emergency  protective  measures  (Category  B) 
imder  the  Public  Assistance  program, 
including  direct  Federal  assistance  from 
September  15, 1999  through  September  18, 
1999.  This  adjustment  of  the  cost  share  may 
be  provided  to  all  counties  under  the  major 
disaster  declaration.  You  may  extend  this 
assistance  for  an  additional  period  of  time,  if 
requested  and  warranted. 

Please  notify  the  Governor  of  North 
Carolina  and  the  Federal  Coordinating 
Officer  of  this  amendment  to  my  major 
disaster  declaration. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 


Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

James  L.  WUt, 

Director. 

[FR  Doc.  99-26527  Filed  10-8-99;  8:45  am] 

BILUNG  CODE  6718-Oa-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3146-EM] 

North  Carolina;  Amendment  No.  1  to 
Notice  of  an  Emergency  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of  North 
Carolina  (FEMA-3146-EM),  dated 
September  15, 1999,  and  related 
determinations. 

EFFECTIVE  DATE:  September  29,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  29, 1999,  the  President 
amended  the  cost-sharing  arrangements 
concerning  Federal  funds  provided 
under  the  authority  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  51521  et  seq.), 
in  a  letter  to  James  L.  Witt,  Director  of 
the  Federal  Emergency  Management 
Agency,  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  North  Carolina, 
resulting  ftxim  Hurricane  Floyd  on  September 
15, 1999,  and  continuing,  is  of  sufficient 
severity  and  magnitude  that  the  provision  of 
additional  Federal  assistance  to  ensure 
public  health  and  safety  is  warranted  under 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  ("the  Stafford 
Act"). 

Therefore,  I  amend  my  declaration  of 
September  15, 1999,  to  provide  that  the 
Federal  Emergency  Management  Agency 
(FEMA)  may  reimburse  90  percent  of  the 
costs  of  debris  removal  (Category  A)  and 
emergency  protective  measures  (Category  B) 
under  the  Public  Assistance  program, 
including  direct  Federal  assistance  from 
September  15. 1999  tlirough  September  18, 
1999.  This  adjustment  of  the  cost  share  may 
be  provided  to  ail  counties  under  the 
emergency  declaration.  You  may  extend  this 
assistance  for  an  additional  period  of  time,  if 
requested  and  warranted. 

Please  notify  the  Governor  of  North 
Carolina  and  the  Federal  Coordinating 
Officer  of  this  amendment  to  my  emergency 
declaration. 
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(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  hinds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
•  Program.) 

James  L.  Witt, 

Director.  ' 

(FR  Doc.  99-26529  Filed  10-8-99;  8:45  am] 

BILLING  CODE  671B-(n-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1298-DR] 

Commonwealth  of  Pennsylvania;  Major 
Disaster  and  Related  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  Commonwealth  of 
Pennsylvania  (FEMA-1298-DR),  dated 
Sept^ber  22, 1999,  and  related 
determinations. 

EFFECTIVE  DATE:  September  22,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  6*46-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  22, 1999,  the  President 
declared  a  major  disaster  imder  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.), 
as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  Commonwealth  of 
Pennsylvania,  resulting  from  severe  flash 
flooding  associated  with  Tropical  Depression 
Dermis  on  September  6-7, 1999,  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  Pub.  L.  93-288,  as  amended 
(■'the  Stafford  Act").  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  the 
Commonwealth  of  Pennsylvania. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  End  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas  and  any  other  forms  of 
assistance  under  the  Stafford  Act  you  may 


deem  appropriate.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Hazard  Mitigation 
will  be  limited  to  75  percent  of  the  total 
eligible  costs.  If  Public  Assistance  is  later 
requested  and  warranted,  Federal  funds 
provided  under  that  program  will  also  be 
limited  to  75  percent  of  the  total  eligible 
costs. 

Further,  you  are  authorized  to  malce 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  fbr 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Jack  Schuback  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  Commonwealth  of 
Pennsylvania  to  have  been  affected 
adversely  by  this  declared  major 
disaster: 

The  counties  of  Lycoming, 
Northumberland,  Snyder,  and  Union  for 
Individual  Assistance. 

All  counties  within  the 
Commonwealth  of  Pennsylvania  are 
eligible  to  apply  for  assistance  under  the 
Hazard  Mitigation  Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  hinds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

James  L.  Witt. 

Director. 

[FR  Doc.  99-26528  Filed  10-6-99;  8:45  am) 

BILLMQ  CODE  671S-0i-P 


FEDERAL  RESERVE  SYSTEM 

Agency  information  collection 
activities:  Announcement  of  Board 
approval  under  delegated  authority 
and  submission  to  0MB 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System 

SUMMARY 

Background.  Notice  is  hereby  given  of 
the  final  approval  of  proposed 
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infonnation  collections  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  under  OMB  delegated 
authority,  as  per  5  CFR  1320.16  (OMB 
Regxilations  on  Controlling  Paperwork 
Burdens  on  the  Public).  Board-approved 
collections  of  information  are 
incorporated  into  the  official  OMB 
inventory  of  currently  approved 
collections  of  infonnation.  Copies  of  the 
OMB  83-Is  and  supporting  statements 
and  approved  collection  of  infonnation 
instrument(s)  are  placed  into  OMB's 
public  docket  files.  The  Federal  Reserve 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  infonnation  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1, 1995,  unless  it 
displays  a  currently  valid  OMB  control 
niunber. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chief,  Financial  Reports  Section-Mary 
M.  West-Division  of  Research  and 
Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551  (202-452-3829);  OMB  Desk 
Officer-Alexander  T.  Himt-Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
New  Executive  Office  Building,  Room 
3208,  Washington,  DC  20503  (202- 
395-7860). 

Final  approval  under  OMB  delegated 
authority  of  the  extension  for  three 
years,  with  revision  of  the  following 
reports: 

1.  Report  title:  Application  for  a 
Foreign  Organization  to  Become  a  Bank 
Holding  Company. 
Agency  form  number:  FR  Y-lf. 
OMB  Control  number:  7100-0119. 
Frequency:  Event-generated. 
Reporters:  Foreign  Banking 
Organizations. 
Annual  reporting  hours:  280  hours. 
Estimated  average  hours  per  response: 
70  hours. 

Number  of  respondents:  4  foreign 
banking  organizations. 
Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  1842(a)  and  1844(a)  and  (c)  and 
by  Regulation  Y  (12  CFR  225.5(a)  and 
225.11(f)).  The  information  provided  in 
the  application  is  not  confidential 
unless  the  applicant  specifically 
requests  it  and  the  Board  approves  the 
request. 

Abstract:  Under  the  Bank  Holding 
Company  Act,  submission  of  this 
application  is  mandatory  for  any 
company  organized  under  the  laws  of  a 
foreign  country  seeking  initial  entry  into 
the  United  States  through  the 
establishment  or  acquisition  of  a  U.S. 
subsidiary  bank.  Applicants  provide 
financial  and  managerial  information 
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and  must  discuss  the  competitive  effects 
of  the  proposed  transaction  and  how  the 
proposed  transaction  would  enhance 
the  convenience  and  needs  of  the 
community  to  be  served. 

The  Board  approved  several  revisions 
to  the  FR  Y-lf,  including  clarifying  the 
application  to  improve  consistency  with 
the  FR  Y-3  and  other  types  of 
applications  filed  by  foreign  banks, 
deleting  items  not  necessary  for  all 
applications  of  this  type,  and  adding  an 
item  on  reserve  for  loan  losses.  Also, 
several  minor  clarifications  would  be 
made  to  the  instructions,  including  the 
elimination  of  any  outdated  references. 

2.  Report  title:  Consumer  Satisfaction 
Questionnaire. 

Agency  form  number:  FR  1379. 

OMB  Control  number:  7100-0135. 

Frequency:  Event-generated, 

Reporters:  Consumers. 

Annual  reporting  hours:  60  hours. 

Estimated  average  hours  per  response: 
20  minutes. 

Number  of  respondents:  180 
consumers. 
Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  (15 
U.S.C.  57  (a)(f)(l))  and  is  not  given 
confidential  treatment;  however,  some 
respondents  may  provide  information 
not  specifically  solicited  on  the  form, 
which  may  be  exempt  from  disclosure 
imder  the  Freedom  of  Information  Act 
(5  U.S.C.  552  (b)(4).  (b)(6).  and  (b)(7)). 

Abstract:  The  FR  1379  is  used  to 
determine  whether  complainants  are 
satisfied  with  the  way  the  Federal 
Reserve  System  handled  their 
complaints  and  to  solicit  suggestions  for 
improving  the  complaint-handling 
process.  The  revised  questionnaire  was 
designed  to  collect  more  details  related 
to  the  information  requested  in  the 
previous  questionnaire  and  to  capture 
information  about  the  demographic 
characteristics  of  consumers  who  file 
complaints  about  state  member  banks. 
Previously,  the  questionnaire  was  sent 
to  consumers  whose  complaints  against 
state  member  banks  were  referred  by  the 
Board  of  Governors  to  the  appropriate 
Federal  Reserve  Bank  for  resolution. 
The  Board  is  extending  distribution  of 
the  questionnaire  to  all  consumers  who 
have  complaints  against  state  member 
banks. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  1, 1999. 
lennifer  J.  Johnson. 
Secretary  of  the  Board. 
[FR  Doc.  99-26415  Filed  10-8-99;  8:45  am] 
Billing  Cod*  e210-01-F 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banlcs  or 
Banic  Hoiding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  October 
26, 1999. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  63102- 
2034: 

1.  Carl  J.  Braun  Revocable  Trust,  and 
Carl  J.  Braun,  as  trustee,  both  of 
Waterloo,  Illinois;  to  retain  voting 
shares  of  PDR  Bancshares,  Inc.,  Prairie 
Ehi  Rocher,  Illinois,  and  thereby 
indirectly  retain  voting  shares  of  State 
Bank  of  Prairie  Du  Rodier,  Prairie  Du 
Rocher,  Illinois. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198-0001: 

1.  Piton,  Ltd.,  and  Ram's  Horn.  Ltd., 
both  of  Tulsa.  Oklahoma;  to  acquire 
additional  voting  shares  of  Sooner 
Southwest  Bankshares,  Inc.,  Tulsa, 
Oklahoma,  and  thereby  indirectly 
acquire  additional  voting  shares  of 
Security  First  National  Bank,  Hugo, 
Oklahoma,  and  Community  Bank. 
Bristow,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  5, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-26471  Filed  10-8-99;  8:45  am] 
BHUNQ  CODE  6210-01-f 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Margars  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
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225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
vmting  on  die  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  5, 
1999. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  Walker,  Community  Affairs 
Officer)  600  Atlantic  Avenue,  Boston, 
Massachusetts  02106-2204: 

1 .  Brookline  Bancorp,  MHC,  and 
Brookline  Bancorp,  Inc.,  both  of 
Brookline,  Massachusetts,  to  acquire 
24.9  percent  of  the  voting  shares  of 
Medford  Bancorp,  Medford, 
Massachusetts,  and  thereby  acquire 
shares  of  Medford  Savings  Bank, 
Medford,  Massachusetts. 

2.  Camden  National  Corporation, 
Camden,  Maine;  to  acquire  100  percent 
of  the  voting  shares  of  KSB  Bancorp, 
Inc.,  and  Kingfield  Savings  Bank,  both 
of  Kingfield,  Maine,  and  subsequently 
merge  KSB  Bancorp,  Inc.,  with  and  into 
Camden  National  Corporation. 

B.  Federal  Reserve  Bank  of  New  York 
(Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York. 
New  York  10045-0001: 

1.  Tompkins  Tnistco,  Inc.,  Ithaca, 
New  York;  to  merge  with  Letchworth 
Independent  Bancshares  Corporation, 
Castile,  New  York,  and  thereby 
indirectly  acquire  shares  of  The  Bank  of 
Castile,  Castile,  New  York,  and  The 
Mahopac  National  Bank,  Mahopac,  New 
York. 

C.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill  m, 
Assistant  Vice  President)  701  East  Byrd 
Street,  Richmond,  Virginia  23261-4528: 


1.  BBG-T  Corporation,  Winston-Salem, 
North  Carolina;  to  merge  with  Premier 
Bancshares,  Inc.,  Atlanta,  Georgia,  and 
thereby  indirectly  acquire  Premier  Bank, 
Atlanta,  Georgia;  Milton  National  Bank, 
Roswell,  Georgia:  Bank  Atlanta,  Decatur, 
Georgia;  and  Farmers  &  Merchant  Bank, 
Siunmerville,  Georgia. 

D.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  First  Delta  Bankshares,  Inc., 
Blytheville,  Arkansas;  to  acquire  100 
percent  of  the  voting  shares  of  The 
Merchants  and  Planters  Bank,  Manila, 
Arkansas. 

2.  St.  Elizabeth  Bancshares,  Inc.,  St. 
Elizabeth,  Missouri;  to  become  a  bank 
holding  company  by  acquiring  at  least 
95.0  percent  of  the  voting  shares  of  Bank 
of  St.  Elizabeth.  St.  Elizabeth,  Missouri. 

E.  Federal  Reserve  Bank  of 
Minneapolis  (JoAnne  F.  Lewellen, 
Assistant  Vice  President)  90  Hennepin 
Avenue,  P.O.  Box  291,  Minneapolis, 
Minnesota  55480-0291: 

1.  First  Bancshares  Corporation, 
Gladstone,  Michigan;  to  acquire  an 
additional  9.15  percent,  for  a  total  of 
19.9  percent,  of  the  voting  shares  of 
Baybank  Corporation,  Gladstone, 
Michigan,  and  thereby  indirectly 
acquire  Baybank,  Gladstone,  Michigan. 

F.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Paradigm  Bancorporation,  Inc., 
Houston,  Texas;  to  acquire  100  percent 
of  the  voting  shares  of  Dayton  State 
Bank,  Dayton,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  5,  1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-26472  Filed  10-8-99:  8:45  am] 

BILUNQ  CODE  6210-01-F 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disoase  Registry 

Rasaarch  Agenda  Sut>committee  of  ttte 
Board  of  Scientific  Counselors, 
Agency  for  Toxic  SulMtances  and 
Disease  Registry:  Conference  Call 
Meeting 

In  accordance  vdth  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  announces  the  following 
conference  call  meeting. 


Name:  Research  Agenda  Subconuniitee  of 
the  Board  of  Scientific  Counselors. 

Time  and  Date:  1:30  p.m.-3  p.m.,  October 
22,  1999. 

Place:  The  Conference  Call  will  originate 
from  the  Agency  for  Toxic  Substances  and 
Disease  Registry,  in  Atlanta,  Georgia.  Please 
see  SUPPLEMENTARY  INFORMATION  for  details 
on  accessing  the  conference  call. 

Status:  Open  to  the  public,  limited  only  by 
the  availability  of  telephone  ports. 

Purpose:  This  subcommittee  will  advise 
the  Board  of  Scientific  Counselors  and  the 
Agency  on  areas  of  emphasis  and  focus  for 
the  ATSDR  five-year  environmental  public 
health  research  agenda.  The  subcommittee 
will  report  jointly  to  the  Board  of  Scientific 
Counselors  and  the  ATSDR  Associate 
Administrator  for  Science. 

Matters  to  be  Discussed:  The  conference 
call  is  to  finalize  plans  for  a  workshop  with 
ATSDR  partners  and  community  and  tribal 
representatives,  and  continue  planning 
efforts  ui  the  development  of  the  ATSDR 
five-year  environmental  public  health 
research  agenda. 

SUPPLEMENTARY  INFORMATION:  This 
conference  call  is  scheduled  to  begin  at 
1:30  p.m.,  EDT.  To  participate  in  the 
conference  call,  please  did  1-800-713- 
1971  and  enter  conference  code  233637. 
You  will  then  be  automatically 
connecfted  to  the  call. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Spengler,  Sc.D.,  Executive 
Secretary,  BSC,  ATSDR,  M/S  E-28, 1600 
Clifton  Road,  NE,-  Atlanta,  Georgia 
30333,  telephone  404/639-0708. 

The  Director,  Management  Analysis 
and  Services  office  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  October  4, 1999. 
Caroljm  J.  Russell, 

Director,  Management  Analysis  and  Services 

Office,  Centers  for  Disease  Control  and 

Piwention. 

[FR  Doc.  99-26484  Filed  10-8-99;  8:45  am] 

BRJJNO  CODE  4ia»-70-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  And 
Prevention 

PNFO-00-01] 

Proposed  Data  Coliections  Sul>mitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506  (c)  (2)  (A)  of  the 
Paperwork  reduction  Act  of  1995,  the 
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Centers  for  Disease  Control  and 
Prevention  is  providing  opportunity  for 
public  comment  on  proposed  data 
collection  projects.  To  request  more 
information  on  the  proposed  projects  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instnunents,  call  the  CDC 
Reports  Clearance  Officer  on  (404)  639- 
7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
conunents  should  be  received  within  60 
days  of  this  notice. 

Propoaed  Pro|ects 

1.  Silicosis,  No  Mas!:  Evaluation  of 
Materials  Used  for  Outreach  to  Hispanic 
Construction  Workers — ^New — ^National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH)— Over  14,000  workers 
in  the  U.S.  have  died  from  silicosis  and 
hundreds  more  add  to  the  death  toll 
each  year.  Silicosis  is  the  third  leading 


cause  of  death  attributed  to 
occupational  diseases  in  the  U.S.  In  the 
state  of  Texas,  300  cases  of  silicosis  and 
workers  exposed  to  silica  were  reported 
between  1990  and  1997.  Among  these 
cases,  construction  was  one  of  the  most 
frequently  reported  industries.  Silicosis 
was  diagnosed  in  workers  as  young  as 
22  years  of  age,  and  one  third  of  the 
cases  were  foimd  among  Hispanic 
workers,  most  of  whom  were  diagnosed 
with  silicosis  in  their  thirties. 

Despite  the  alarming  number  of 
reports,  few  attempts  have  been  made  to 
educate  construction  workers  in  Texas, 
particularly  workers  of  Hispanic/Latino 
decent.  An  evaluation  of  the  outreach 
activities  conducted  during  the  1996 
National  Campaign  to  Eliminate 
Silicosis  and  the  Special  Emphasis 
Program  (SEP)  for  silicosis  indicated 
that  no  effort  was  imdertaken  to  meet 
the  needs  of  Hispanic  workers.  In  both 
events,  educational  outreach  was 
directed  at  the  mainstream  industry, 
trade  associations,  employers,  and  labor 
unions.  Yet,  while  some  educational 
materials  were  directly  translated  into 
Spanish,  no  special  efforts  were  directed 
at  Hispanic  workers  in  the  course  of  the 
campaign  nor  in  the  SEP.  In  addition, 
the  results  of  11  focus  groups  recently 
conducted  in  Texas  indicated  that  most 
Hispanic  workers  were  imaware  of 
silicosis  and  most  knew  little  about  the 
cause  and  health  effects  of  silicosis. 
Barriers  to  silicosis  prevention  raised  by 
the  focus  group  participants  included 
lack  of  knowledge  about  prevention  and 
lack  of  proper  protective  equipment 


provided  by  their  employers.  While 
most  workers  in  the  focus  groups  could 
read  either  Spanish  or  En^sh,  there 
were  individuals  who  could  not  read 
either  language.  Hence,  other  mediums 
of  conmnmication,  such  as  audio  or 
video  tapes,  were  recommended  to 
reach  the  workers. 

The  goal  of  the  overall  project  is  to 
increase  awareness  of  and  information 
about  the  natiire,  extent,  and 
seriousness  of  silica  exposure,  and  to 
increase  the  use  of  appropriate 
engineering  controls  and  respiratory 
protection  among  construction  workers 
in  Texas.  A  cidturally  and  linguistically 
relevant  silicosis  education  and 
prevention  program  targeting 
construction  workers  will  be  developed, 
implemented,  and  evaluated.  The  goal 
of  the  evaluation  is  to  determine  if 
culturally  tailored  health  messages  are 
more  effective  than  non-culturally 
tailored  health  messages  in  promoting 
changes  in  knowledge,  attitudes,  and 
behaviors. 

Information  and  data  obtained  from 
this  evaluation  will  help  direct  hitaie 
outreach  efforts  in  silicosis  prevention 
among  the  Hispanic  population.  In 
addition,  results  from  this  study  vtrill  be 
used  to  further  current  understanding  of 
the  effects  of  cultural  values  in  the 
design  of  safety  and  health  messages. 
thereby  helping  future  development  of 
cultiirally  and  lingiustically  appropriate 
occupational  safety  and  health  messages 
tailored  for  the  Hispanic  population. 

The  total  cost  to  respondents  is 
$3,366.00. 


Respondents  . 

Number  of  re- 
spondents 

Number  of  re- 
sponses/re- 
spondent 

Averge  Burden 

per  response 

(in  hours) 

Total  burden 
(in  hours) 

Construction  Workars    

600 

1 

0.33 

198 

Toial                                                                        

198 

BILLINQCODe 


Dated:  October  4. 1999. 
Nancy  Qieal. 

Acting  Associate  Director  for  Policy, 
Planning,  and  Evaluation,  Centers  for  Disease 
Control  and  Prevention  (CDC). 
[FR  Doc.  99-26271  Filed  10-8-99;  8:45  am] 
MLUNQ  CODE  41M-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canter*  for  DImbm  Control  and 
Pravantlon 

Diaeaaa,  DIaabillty  and  Injury 
Prevention  and  Control  SJMCial 
Emphaaia  Panel:  Reaearch  on 
LalMratory  Marker*  of  Recent  HIV 
Infection 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
annoimces  the  following  meeting. 

Name:  Disease,  Disability  and  Injury 
Prevention  and  Control  Special  Emphasis 


Panel:  Research  on  Laboratory  Markers  of 
Recent  HIV  Infection,  Program 
Announcement  #00007. 

Times  and  Dates:  8  a.m.-8:30  a.m., 
November  4, 1999  (Open);  8:30  a.m.-12:30 
p.m.,  November  4, 1999  (Closed). 

Place:  CDC,  Executive  Park,  Building  4, 
Conference  Room  2400,  Atlanta,  Ga  30329. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)(4)  and 
(6),  Title  5  U.S.C,  and  the  Determination  of 
the  Associate  Director  for  Management  and 
Operations,  CDC.  pursuant  to  Public  Law  92- 
463. 

Matters  to  be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Program  Announcement  #00007. 

For  Further  Information  Contact:  Beth 
Wolfe,  Prevention  Support  Office,  National 
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Center  for  HIV.  STD,  and  TB  Prevention, 
CDC,  Corporate  Square  Office  Park.  11 
Corporate  Square  Boulevard,  M/S  E07, 
Atlanta,  Georgia  30329.  telephone  404/639- 
8025,  e-mail  EOWl@cdc.gov. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  Notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  October  4, 1999. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  99-26482  Filed  10-8-99;  8:45  am) 

BRiJNQ  CODE  4163-18-P 


DEPARTMErn- OF  HEALTH  AND     , 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Meeting 

Office  of  the  Director,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
announqes  the  following  meeting. 

Name:  Guide  to  Community  Preventive 
Services  (GCPS)  Task  Force  Meeting: 

Times  and  Dates:  9  a.m.-3:30  p.m., 
October  13, 1999;  8:30  a.m.-3:15  p.m., 
October  14, 1999. 

Place:  The  Sheraton  Hotel  Atlanta, 
Courtland  and  International  Boulevard, 
Atlanta,  Georgia  30303,  telephone  (404)  659- 
6500. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  40  people. 

Purpose:  The  mission  of  the  Task  Force  is 
to  develop  and  publish  a  Guide  to 
Community  Preventive  Services,  which  is 
based  on  the  best  available  scientific 
evidence  and  current  expertise  regarding 
essential  public  health  services  and  what 
works  in  the  delivery  of  those  services. 

Matters  to  be  Discussed:  Agenda  items 
include:  an  overview  and  update  on  the 
organizational  changes  and  structure  of  the 
Guide  Activity;  update  on  the  current 
dissemination  activities  and  discussion  on 
future  initiatives  for  the  Guide;  coordination 
activities  with  the  Clinical  Guide;  discussion 
and  review  of  the  current  Methods  issues; 
and  review  and  discussion  of  Chapter 
development  progress  for  the  Tobacco 
Prevention  and  Control,  Cancer,  Prevention 
of  Mental  Health  Disorders  and  Motor 
Vehicle  Occupant  Injury  Chapters. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Zaza,  M.D..  M.P.H.,  Chief, 
CPS  Giiide  Development  Activity, 
Division  of  Prevention  Research  and 
Analytic  Methods,  Epidemiology 
Program  Office,  CDC,  4770  Buford 
Highway,  M/S  K-73,  Atlanta,  Georgia 
30341,  telephone  770/488-8189. 


Persons  interested  in  reserving  a 
space  for  this  meeting  shoidd  cdl  770/ 
488-8189  by  close  of  business  on 
October  8,  1999. 

The  Director,  Management  Analysis 
and  Services  office  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  annoimcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  smd  Disease  Registry. 

Dated:  October  4, 1999. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  99-26483  Filed  10-8-99;  8:45  am) 
BtLUNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  980-0566] 

International  Cooperation  on 
Harmonisation  of  Technical 
Requirements  for  Approval  of 
Veterinary  Medicinal  Products  (VICH); 
Final  Guidances  entitled  "Stability 
Testing  of  New  Veterinary  Drug 
Substances  and  Medicinal  Products" 
(VICH  GL3);  "Stability  Testing  of  New 
Veterinary  Dosage  Forms"  (VICH  GL4); 
"Stpbillty  Testing:  Photostablilty 
Testing  of  New  Veterinary  Drug 
Substances  and  Medicinal  Products" 
(VICH  GL5);  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUklMARYi  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
availability  of  three  final  guidances  for 
industry  entitled  "Stability  Testing  of 
New  Veterinary  Drug  Substances  and 
Medicinal  Products"  (VICH  GL3), 
"Stability  Testing  of  New  Veterinary 
Dosage  Forms"  (VICH  GL4),  and 
"Stability  Testing:  Photostability 
Testing  of  New  Veterinary  Drug 
Substances  and  Medicinal  Products" 
(VICH  GL5).  These  guidances  have  been 
adapted  for  veterinary-  use  by  the 
International  Cooperation  on 
Harmonisation  of  Technical 
Requirements  for  Approval  of 
Veterinary  Medicinal  Products  (VICH) 
from  guidances  regarding 
pharmaceuticals  for  human  use,  which 
were  adopted  by  the  International 
Conference  on  Harmonisation  of 
Technical  Requirements  for  Approval  of 
Pharmaceuticals  for  Human  Use  (ICH). 
These  VICH  documents  provide 


guidance  on  stability  testing  of  new 
animal  drugs  and  new  dosage  forms  of 
new  animal  drugs  included  as  part  of 
new  animal  drug  applications  (referred 
to  as  registration  applications  in  the 
guidances)  submitted  to  the  European 
Union,  Japan,  and  the  United  States. 

DATES:  You  may  submit  written 
comments  at  anytime. 

ADDRESSES:  Copies  of  the  final  guidance 
documents  entitled  "Stability  Testing  of 
New  Veterinary  Drug  Substances  and 
Medicinal  Products  '  (VICH  GL3), 
"Stability  Testing  of  New  Veterinary 
Dosage  Forms"  (VICH  GL4),  and 
"Stability  Testing:  Photostability 
Testing  of  New  Veterinary  Drug 
Substances  and  Medicinal  Products" 
(VICH  GL5)  may  be  obtained  on  the 
Internet  from  the  CVM  home  page  at 
http://www.fda.gov/cvm/fda/mappgs/ 
vich.html.  Persons  without  Internet 
access  may  submit  written  requests  for 
single  copies  of  the  final  guidance  to  the 
Communications  Staff  (HFV-12),  Center 
for  Veterinary  Medicine,  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 

You  may  submit  written  comments 
any  time  on  the  final  guidance 
documents  to  the  Policy  and 
Regulations  Team  (HFV-6),  Center  for 
Veterinary  Medicine,  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855. 

FOR  FURTHER  INFORMATION  CONTACT: 

Regarding  VICH:  Sharon  Thompson, 
Center  for  Veterinary  Medicine 
(HFV-3),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-594- 
1798,  E-mail, 
"sthompso@cvm.fda.gov",  or 

Robert  C.  Livingston,  Center  for 
Veterinary  Medicine  (HFV-1),  Food 
and  Drug  Administration,  7500 
Standish  PL,  Rockville,  MD  20855, 
301-594-5903,  E-mail, 
"rlivings@cvm.fda.gov". 

Regarding  the  guidance  documents: 
William  G.  Mamane,  Center  for 
Veterinary  Medicine  (HFV-140), 
Food  and  Drug  Administration, 
7500  Standish  PL,  Rockville.  MD 
20855,  301-827-6966.  E-mail, 
"wmamane@cvm.fda.gov". 

SUPPLEMENTARY  INFORMATION: 

L  Baclcground 

In  recent  years,  many  important 
initiatives  have  been  undertaken  by 
regulatory  authorities,  industry 
associations,  and  individual  sponsors  to 
promote  the  international 
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harmonization  of  regulatory 
requirements.  FDA  has  participated  in 
efforts  to  enhance  harmonization  and 
has  expressed  its  commitment  to  seek 
scientifically  based  harmonized 
technical  procedures  for  the 
development  of  pharmaceutical 
products.  One  of  the  goals  of 
harmonization  is  to  identify  and  reduce 
the  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

FDA  has  actively  participated  in  the 
ICH  for  several  years  to  develop 
harmonized  technical  requirements  for 
the  approval  of  human  pharmaceutical 
and  biological  products  among  the 
European  Union,  Japan,  and  the  United 
States.  The  VICH  is  a  parallel  initiative 
for  veterinary  pharmaceutical  products. 
The  VICH  is  concerned  with  developing 
harmonized  technical  requirements  for 
the  approval  of  veterinary 
pharmaceutical  products  in  the 
European  Union,  Japan,  and  the  United 
States,  and  includes  input  from  both 
regulatory  and  industry  representatives. 

The  VICH  meetings  are  held  under  the 
auspices  of  the  Office  International  des 
Epizooties  (OIE).  Diuing  the  initial 
phase  of  the  VICH,  an  OIE 
representative  chairs  the  VICH  Steering 
Committee. 

The  VICH  Steering  Committee  is 
composed  of  member  representatives 
from  the  European  Conmiission, 
European  Medicines  Evaluation  Agency; 
European  Federation  of  Animal  Health; 
Committee  on  Veterinary  Medicinal 
Products;  the  U.S.  FDA;  the  U.S. 
Department  of  Agricultiue;  the  Animal 
Health  Institute;  the  Japanese  Veterinary 
Pharmaceutical  Association;  the 
Japanese  Association  of  Veterinary 
Biologies;  and  the  Japanese  Ministry  of 
Aoriculture,  Forestry  and  Fisheries. 

Two  observers  are  eligible  to 
participate  in  the  VICH  Steering 
Committee:  one  representative  from  the 
government  of  Australia/New  Zealand, 
and  one  representative  from  the 
industry  in  Australia/New  Zealand.  The 
VICH  Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  Confederation 
Mondiale  de  L'Industrie  de  la  Sante 
Animale  (COMISA).  A  COMISA 
representative  also  participates  in  the 
VICH  Steering  Committee  meetings. 

n.  Guidance  on  Stability  Testing 

These  three  guidances  are  entitied 
"Stability  Testing  of  New  Veterinary 
Drug  Substances  and  Medicinal 
Products"  (VICH  GL3),  "Stability 
Testing  of  New  Veterinary  Dosage 
Forms"  (VICH  GL4).  and  "Stability 
Testing:  Photostability  Testing  of  New 
Veterinary  Drug  Substances  and 


Medicinal  Products"  (VICH  GL5).  They 
have  been  adapted  for  veterinary  use  by 
the  VICH  from  guidances  regarding 
pharmaceuticals  for  human  use  which 
were  adopted  by  the  ICH  and  published 
in  the  Federal  Register  of  September  22, 
1994  (59  PR  48753),  May  9, 1997  (62  FR 
25634),  and  May  16, 1997  (62  FR 
27115). 

In  the  Federal  Register  of  Jxily  30, 
1998  (63  FR  40721).  FDA  published 
these  VICH  guidances  in  draft  form, 
giving  interested  persons  until  August 
31, 1998,  to  submit  comments.  After 
consideration  of  comments  received, 
final  draft  guidances  were  submitted  to 
the  VICH  steering  committee.  At  a 
meeting  held  on  May  20, 1999,  the  VICH 
Steering  Committee  endorsed  the  three 
final  draft  guidances  for  industry,  VICH 
GL3,  VICH  GU,  and  VICH  GL5. 

VICH  GL3  addresses  the  generation  of 
stability  information  that  should  be 
included  in  submissions  for  new  animal 
drug  applications  in  the  European 
Union,  Japan,  and  the  United  States. 
VICH  GL4  is  an  annex  to  VICH  GL3  and 
supplements  that  docimient  by 
providing  specific  guidance  on  what 
should  be  submitted  regarding  stability 
of  new  dosage  forms  by  the  new  animal 
drug  applicant,  after  the  original 
submission  of  stability  information 
made  in  a  new  animal  drug  application. 
VICH  GL5  is  also  an  annex  to  VICH  GL3 
and  supplements  that  dociunent  by 
providing  guidance  on  basic  protocol  for 
photostability  testing  for  new  animal 
drugs.  These  guidances  will  be 
implemented  in  May  of  2000. 

These  guidances  represent  the  FDA's 
current  thinking  on  stability  testing  of 
new  animal  drugs  and  new  dos^e 
forms  of  new  animal  drugs.  They  do  not 
create  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public.  You  may  use 
alternative  methods  as  long  as  they 
satisfy  the  requirements  of  applicable 
statute  and  regulation. 

As  with  all  of  FDA's  guidances,  the 
public  is  encouraged  to  submit  written 
comments  with  new  data  or  other  new 
information  pertinent  to  these 
guidances.  The  comments  in  the  docket 
will  be  periodically  reviewed,  and, 
where  appropriate,  the  guidances  will 
be  amended.  The  public  will  be  notified 
of  any  such  amendments  through  a 
notice  in  the  Federal  Register. 

Dated:  September  30, 1999. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
[FR  Doc.  99-26501  Filed  10-8-99;  8:45  am] 
BIUJNO  COOE  4160-«1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminiatration 

[Doclwt  No.  99D-4070] 

International  Cooperation  on 
Harmonisatlon  of  Technical 
Requlrementa  for  Reglatration  of 
Veterinary  Medicinal  Producte  (VICH); 
Draft  Guidance  on  "Quality  of 
Blotechnologlcai  Producta  in  the 
Veterinary  FMd:  Stability  Testing  of 
Blotechnoioglcal/Blologicai  Producta" 
(VICH  GL17);  Availability;  Request  for 
Comments 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  request  for  comments.    _^ 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  for  conunent  on  the  draft 
guidance  for  industry  entitied  "Quality 
of  Biotechnological  Products  in  die 
Veterinary  Field:  Stability  Testing  of 
Biotechnological/Biological  Products" 
(VICH  GL17}.  This  guidance  has  been 
adapted  for  veterinary  use  by  the 
International  Cooperation  on 
Harmonisatlon  of  Technical 
Requirements  for  Registration  of 
Veterinary  Medicinal  Products  (VICH) 
from  a  guidance  regarding 
pharmaceuticals  for  human  use  which 
was  adopted  by  the  International 
Confierence  on  Harmonisation  of 
Technical  Requirements  for  Registration 
of  Pharmaceuticals  for  Human  Use 
(ICH).  This  draft  VICH  document  is 
intended  to  provide  guidance  to 
applicants  regarding  the  stability  studies 
that  should  be  conducted  and  the 
stability  data  that  shoidd  be  provided  in 
support  of  new  animal  drug 
applications  (NADA's)  (referred  to  as 
marketing  applications  in  the  draft 
guidance)  for  veterinary 
biotechnological/biological  products 
that  are  reg\ilated  by  FDA. 
DATES:  Submit  written  comments  by 
November  12, 1999. 
ADDRESSES:  Send  written  comments  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  Comments  should  be 
identified  with  the  full  titie  of  the  draft 
guidance  document  and  the  docket 
number  found  in  the  heading  of  this 
document. 

Copies  of  the  draft  guidance 
doomient  entitied  "(^ality  of 
Biotechnological  Products  in  the 
Veterinary  Field:  Stability  Testing  of 
Biotechnological/Biological  Products" 
(VICH  GL17)  may  be  obtained  on  the 
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Internet  from  the  CVM  home  page  at 
"http://www.fda.gov/cvm/fda/TOCs/ 
guideline.html".  Persons  without 
Internet  access  may  submit  written 
requests  for  single  copies  of  the  draft 
guidance  to  the  Communications  Staff 
(HFV-12),  Center  for  Veterinary 
Medicine,  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  VICH:  Sharon  R. 
Thompson,  Center  for  Veterinary 
Medicine  (HFV-3),  Food  and  Drug 
Administration,  7500  Standish  Pi, 
Rockville,  MD  20855,  301-594- 
1798,  e-mail 

"sthompso@cvm.fda.gov",  or 
Robert  C.  Livingston,  Center  for 
Veterinary  Medicine  (HFV-1),  Food 
and  Drug  Administration,  7500 
Standish  PL,  Rockville,  MD  20855, 
301-594-5903,  e  mail 
"rlivings@cvm.fda.gov*'. 
Regarding  the  guidance  dociunent: 
William  G.  Mamane,  Center  for 
Veterinary  Medicine  (HFV-1 40), 
Food  and  Drug  Administration. 
7500  Standish  PL,  Rockville,  MD 
20855,  301-827-6966.  e-mail 
"wmamane@cvm.fda.gov". 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  recent  years,  many  important 
initiatives  have  been  imdertaken  by 
regulatory  authorities,  industry 
associations,  and  individual  sponsors  to 
promote  the  international 
harmonization  of  regulatory 
requirements.  FDA  has  participated  in 
efforts  to  enhance  harmonization  and 
has  expressed  its  commitment  to  seek 
scientifically  based  harmonized 
technical  requirements  for  the 
development  of  pharmaceutical 
products.  One  of  the  goals  of 
harmonization  is  to  identify  and  reduce 
the  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies  in  different 
coimtries. 

FDA  has  actively  participated  in  the 
ICH  for  several  years  to  develop 
harmonized  technical  requirements  for 
the  approval  of  human  pharmaceutical 
and  biological  products  among  the 
European  Union,  Japan,  and  the  United 
States.  The  VICH  is  a  parallel  initiative 
for  veterinary  medicinal  products.  The 
VICH  is  concerned  with  developing 
harmonized  technical  requirements  for 
the  approval  of  veterinary  medicinal 
products  in  the  European  Union,  Japan, 
and  the  United  States,  and  includes 
input  from  both  regulatory  and  industry 
representatives. 


The  VICH  meetings  are  held  imder  the 
auspices  of  the  Office  International  des 
Epizooties  (OIE).  The  VICH  Steering 
Committee  is  composed  of  member 
representatives  from  the  European 
Commission;  the  European  Medicines 
Evaluation  Agency;  the  European 
Federation  of  Animal  Health; 
Conmiittee  on  Veterinary  Medicinal 
Products;  the  U.S.  FDA;  the  U.S. 
Department  of  Agricultiue;  the  Animal 
Health  Institute;  the  Japanese  Veterinary 
Pharmaceutical  Association;  the 
Japanese  Association  of  Veterinary 
Biologies;  and  the  Japanese  Ministry  of 
Agricultiue,  Forestry  and  Fisheries. 

Two  observers  are  eligible  to 
participate  in  the  VICH  Steering 
Committee:  One  representative  from  the 
Government  of  Australia/New  Zealand, 
and  one  representative  from  the 
industry  in  Australia/New  Zealand.  The 
VICH  Secretariat,  which  coordinates  the 
preparation  of  doounentation,  is 
provided  by  the  Confederation 
Mondiale  de  L'Industrie  de  la  Sante 
Animale  (COMISA).  A  COMISA 
representative  participates  in  the  VICH 
Steering  Committee  meetings. 

n.  Guidance  on  Stability  Testing  of 
Biotechnological/Biological  Products 

This  draft  guidance  entitled  "Quality 
of  Biotechnological  Products  in  the 
Veterinary  Field:  Stability  Testing  of 
Biotechnological/Biological  Products" 
(VICH  GL17),  has  been  adapted  for 
veterinary  use  by  the  VICH  from  a 
guidance  regarding  pharmaceuticals  for 
human  use  which  was  adopted  by  the 
ICH  and  published  in  the  Federal 
Register  of  July  10, 1996  (61  FR  36466). 
At  a  meeting  held  on  May  18  through 
20, 1999.  the  VICH  Steering  Committee 
agreed  that  VICH  GL17  should  be  made 
available  for  public  comment. 

This  draft  guidance  document  is 
intended  to  provide  guidance  to 
applicants  regarding  the  stability  studies 
that  should  be  conducted  and  the 
stability  data  that  should  be  provided  in 
support  of  NADA's  for  veterinary 
biotechnological/biological  products 
that  are  regulated  by  FDA.  It  is  intended 
to  supplement  the  tripartite  VICH  GL3 
guidance  entitled  "Stability  Testing  of 
New  Veterinary  Drug  Substances  and 
Medicinal  Products."  Biotechnological/ 
biological  products  have  distinguishing 
characteristics  to  which  consideration 
should  be  given  in  any  well-defined 
testing  program  designed  to  confirm 
their  stability  during  the  intended 
storage  period.  For  such  products,  in 
which  the  active  components  are 
typically  proteins  and/or  polypeptides, 
maintenance  of  molecular  conformation 
and  biological  activity  is  dependent  on 
noncovalent  as  well  as  covaient  forces. 


The  products  are  pardcularly  sensitive 
to  environmental  factors  such  as 
temperature  changes,  oxidation,  light, 
ionic  content,  and  shear.  In  order  to 
ensure  maintenance  of  biological 
activity  and  to  avoid  degradation, 
stringent  conditions  for  their  storage' are 
usually  necessary. 

Comments  about  this  draft  gmdance 
dociunent  will  be  considered  by  the 
FDA  and  the  VICH  Quality  Working 
Group.  Ultimately,  FDA  intends  to 
adopt  the  VICH  Steering  Committee's 
final  guidance  and  publish  it  as  future 
guidance. 

This  draft  guidance  document  has 
been  revised  to  conform  to  FDA's  good 
guidance  practices  (62  FR  8961, 
February  27, 1997) .  For  example,  the 
document  has  been  designated 
"guidance"  rather  than  "guideline." 
Because  guidance  documents  are  not 
binding,  mandatory  words  such  as 
"must,"  "shall,"  and  "will"  in  the 
original  VICH  documents  have  been 
substituted  with  "should." 

This  draft  guidance  represents  the 
agency's  current  thinking  on  stability 
testing  of  veterinary  biotechnologicsd/ 
biological  products.  The  document  does 
not  create  or  confer  any  rights  for  or  on 
any  person  and  will  not  operate  to  bind 
FDA  or  the  public.  You  may  use 
alternate  methods  as  long  as  they  satisfy 
the  requirements  of  the  applicable 
statute  and  regulation. 

in.  Comments 

General  comments  are  welcome  at  any 
time,  however,  in  order  to  ensure 
consideration  at  the  next  meeting, 
interested  persons  should  submit 
written  comments  on  or  before 
November  12, 1999,  to  the  Dockets 
Management  Branch  (address  above) 
regarding  this  draft  guidance  document. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  should  be 
identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
document.  A  copy  of  the  draft  guidance 
document  and  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  September  30, 1999. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
[FR  Doc.  99-26502  Filed  10-8-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
(Doclwt  No.  99D-4071] 

International  Cooperation  on 
Harmoniaatlon  of  Technical 
Requirements  for  Registration  of 
Veterinary  Medlclnai  Products  (VICH); 
VICH  GL18  Draft  Guidance  on 
"Impuritiee:  Reelduai  Solvents;" 
Availability;  Request  for  Comments 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice;  request  for  comments. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  for  comment  of  the 
following  VICH  GL18  draft  guidance  for 
industry  entitled  "Impurities:  Residual 
Solvents."  This  draft  guidance  has  been 
adapted  for  veterinary  use  by  the 
International  Cooperation  on 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
Veterinary  Medicinal  Products  (VICH) 
from  an  identically  titled  guidance 
regarding  pharmaceuticals  for  human 
use.  which  was  adopted  by  the 
International  Conference  on 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
This  draft  giiidance  is  intended  to 
recommend  acceptable  amounts  of 
residual  solvents  in  new  animal  drugs 
(referred  to  as  pharmaceuticals  or 
veterinary  medicinal  products  in  the 
draft  guidance)  for  the  safety  of  the 
target  animal  as  well  as  for  the  safety  of 
residues  in  products  derived  from 
treated  food-producing  animals.  It  is 
intended  to  assist  in  developing  new 
animal  drug  applications  (referred  to  as 
marketing  applications  in  the  draft 
guidance)  submitted  to  the  European 
Union,  Japan,  and  the  United  States. 
DATES:  Submit  written  comments  by 
November  12, 1999. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville,  MD  20852.  Comments 
should  be  identified  with  the  full  title 
of  the  draft  guidance  and  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document. 

Copies  of  the  draft  guidance  entitled 
"Impurities:  Residual  Solvents"  may  be 
obtained  on  the  internet  from  the  CVM 
home  page  at  http://www.fda.gov/cvm/ 
fda/TOCs/guideline.html.  Persons 
without  internet  access  may  submit 
written  requests  for  single  copies  of  the 


draft  gmdance  to  the  Commimications 
Staff  (HFV-12),  Center  for  Veterinary 
Medicine,  Food  and  Drug 
Administration,  7500  Standish  PL. 
Rockville,  MD  20855.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  VICH:  Sharon  R. 
Thompson,  Center  for  Veterinary 
Medicine  (HFV-3),  Food  and  Drug 
Administration.  7500  Standish  PL. 
Rockville.  MD  20855.  301-594- 
1798.  e-mail: 

"sthompso@cvm.fda.gov",  or 
Robert  C.  Livingston.  Center  for 
Veterinary  Medicine  (HFV-1).  Food 
and  Drug  Administration,  7500 
Standish  PL.  Rockville.  MD  20855. 
301-594-5903.  e-mail: 
"rlivings@cvm.fda.gov". 
Regarding  the  draft  guidance:  Kevin  J. 
Greeidees.  Center  for  Veterinary 
Medicine  (HFV-1 50).  Food  and 
Drug  Administration.  7500  Standish 
PL.  Rockville.  MD  20855.  301-827- 
6977.  e-mail: 
"kgreenle@cvm.fda.gov". 
SUPPLEMENTARY  INFORMATION: 

L  Background 

In  recent  years,  many  important 
initiatives  have  been  undertaken  by 
regulatory  authorities,  industry 
associations,  and  individual  sponsors  to 
promote  the  international 
harmonization  of  regulatory 
requirements.  FDA  has  participated  in 
efforts  to  enhance  harmonization  and 
has  expressed  its  commitment  to  seek 
scientifically  based  harmonized 
technical  requirements  for  the 
development  of  pharmaceutical 
products.  One  of  the  goals  of 
harmonization  is  to  identify  and  reduce 
the  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies  in  different 
countries. 

FDA  has  actively  participated  in  the 
ICH  for  several  years  to  develop 
harmonized  technical  requirements  for 
the  approval  of  himian  pharmaceutical 
and  biological  products  among  the 
European  Union,  Japan,  and  the  United 
States.  The  VICH  is  a  parallel  initiative 
for  new  animal  drugs.  The  VICH  is 
concerned  with  developing  harmonized 
technical  requirements  for  the  approval 
of  new  animal  drugs  in  the  Eiuopean 
Union,  Japan,  and  the  United  States, 
and  includes  input  from  both  regulatory 
and  industry  representatives. 

The  VICH  meetings  are  held  under  the 
auspices  of  the  Office  International  des 
Epizooties.  The  VICH  Steering 
Committee  is  composed  of  member 
representatives  from  the  European 
Commission;  the  European  Medicines 


Evaluation  Agency;  the  European 
Federation  of  Animal  Health;  the 
Committee  on  Veterinary  Medicinal 
Products;  the  U.S.  FDA;  the  U.S. 
Department  of  Agricultiu«;  the  Animal 
Health  Institute;  the  Japanese  Veterinary 
Pharmaceutical  Association;  the 
Japanese  Association  of  Veterinary 
Biologies;  and  the  Japanese  Ministry  of 
Amculture,  Forestry,  and  Fisheries. 

Two  observers  are  eligible  to 
participate  in  the  VICH  Steering 
Conunittee:  One  representative  from  the 
Government  of  Australia/New  Zealand, 
and  one  representative  from  the 
industry  in  Australia/New  Zealand.  The 
VICH  Secretariat,  which  coordinates  the 
preparation  of  dociunentation,  is 
provided  by  the  Confederation 
Mondiale  de  L'lndustrie  de  la  Sante 
Animale  (COMISA).  A  COMISA 
representative  participates  in  the  VICH 
Steering  Committee  meetings. 

n.  Guidance  on  Acceptable  Amounts 
for  Residual  Solvents 

This  VICH  GL18  draft  guidance 
entitled  "Impurities:  Residual  Solvents" 
has  been  adapted  for  veterinary  use  by 
the  VICH  from  a  guidance  regarding 
pharmaceuticals  for  human  use  which 
was  adopted  by  the  ICH  andpublished 
in  the  Federal  Register  of  December  24, 
1997  (62  FR  67377).  At  a  meeting  held 
on  May  18  through  20, 1999.  the  VICH 
Steering  Conunittee  agreed  that  VICH 
GL18  should  be  made  available  for 
public  comment. 

This  draft  guidance  is  intended  to 
recommend  acceptable  amoimts  for 
residual  solvents  in  new  animal  drugs 
for  the  safety  of  the  target  animal  as  well 
as  for  the  safety  of  residues  in  products 
derived  from  treated  food-producing 
animals.  Comments  about  this  draft 
guidance  will  be  considered  by  FDA 
and  the  VICH  Quality  Working  Group. 
Ultimately.  FDA  intends  to  adopt  the 
VICH  Steering  Committee's  final 
gmdance  and  publish  it  as  a  future 
guidance. 

This  document,  developed  under  the 
VICH  process,  has  been  revised  to 
conform  to  FDA's  good  guidance 
practice  regulations  (62  FR  8961. 
February  27, 1997).  For  example,  the 
dociiment  has  been  designated 
"guidance"  rather  than  "guideline." 
Since  guidance  docxmients  are  not 
binding,  mandatory  words  such  as 
"must."  "shall."  and  "will"  in  the 
original  VICH  document  have  been 
substituted  with  "should"  unless  the 
reference  is  to  a  statutory  or  regulatory 
requirement. 

'This  draft  guidance  represents  the 
agency's  current  thinking  on  acceptable 
amounts  of  residual  solvents  in  new 
animal  drugs.  The  document  does  not 
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create  or  confer  any  rights  for  or  on  any 
person  and  will  not  operate  to  bind  FDA 
or  the  public.  You  may  use  alternative 
methods  as  long  as  they  satisfy  the 
requirements  of  the  applicable  statute 
and  regulation. 

m.  Comments 

General  comments  are  welcome  at  any 
time,  however,  in  order  to  ensure 
consideration  at  the  next  meeting, 
interested  persons  should  submit 
written  comments  by  November  12, 
1999,  to  the  Dockets  Management 
Branch  (address  above)  regarding  this 
draft  guidance.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  should  be  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  document.  A  copy  of  the 
document  and  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  September  30, 1999. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
(FR  Doc.  99-26503  Filed  10-8-99;  8:45  am) 
BILLINQ  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiue  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Breast 
Cancer  Surveillance  Consortium  Expansion. 

Date:  November  1-2. 1999. 

Time:  7:00  FM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20853. 

Contact  Person:  Rashmi  Gopal,  PHD, 
Scientific  Review  Administrator,  Office  of 


Advisory  Activities,  Division  of  Extramural 
Activities,  National  Cancer  Institute,  National 
Institutes  of  Health,  6130  Executive 
Boulevard/EPN-Room  609.  Rockville,  MD 
20892-7410,  301/496-2378. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397.  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health. 
HHS) 

Dated:  September  30, 1999. 

Nancy  Middendorf, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  99-26477  Filed  10-8-99;  8:45  am) 

BILUNG  CODE  4140-01-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel,  Training  Grants 
Special  Emphasis  Panel. 

Date:  October  19-20, 1999. 

Time:  3:30  PM  to  5:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications.  , 

Place:  Bethesda  Ramada,  8400  Wisconsin 
Ave.,  Bethesda,  MD  20814. 

Contact  Person:  Gopal  M.  Bhatnagar,  PHD, 
Scientific  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  National 
Institutes  of  Health,  PHS,  DHHS,  9000 
Rockville  Pike,  6100  BIdg.,  Room  5E01, 
Bethesda.  MD  20892,  (301)  496-1485. 

This  Notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929.  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 
Dates:  October  4, 1999. 
La  Verne  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  99-26473  Filed  10-8-99;  8:45  am) 

BILUNG  CODE  4140-01-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiue  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development  Initial 
Review  Group,  Medical  Rehabilitation 
Research  Subcommittee. 

Date;  October  29,  1999. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Marriott  Pooks  Hill,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Contact  Person:  Anne  Krey.  Scientific 
Review  Administrator,  Division  of  Scientific 
Review:  National  Institute  of  Child  Health 
and  Human  Development,  National  Institutes 
of  Health,  6100  Executive  Blvd.,  Rm  5E03. 
Bethesda,  MD  20892,  301-435-6908. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research:  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 
Dated:  October  4, 1999. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  99-26474  Filed  10-8-99;  8:45  am] 
BLUNG  CODE  414O-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dental  & 
Craniofacial  Research;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  tlie 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
woxild  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Dental  Research  Special  Emphasis  Panel  00- 
06.  Review  of  ROl. 

Date:  November  19, 1999. 

Time:  10:00  AM  to  11:30  AM 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building.  Rm.  4AN44F. 
Bethesda,  MD  20892,  (Telephone  Conference 
CaU). 

Contact  Person:  H.  George  Hausch,  PHD, 
Chief,  4500  Center  Drive,  Natcher  Building, 
Rm.  4AN44F.  National  Institutes  of  Health, 
Bethesda,  MD  20892.  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  Research  Special  Emphasis  Panel  00- 
13,  Review  of  ROl  Grant. 

Date:  November  19, 1999. 

Time:  1:00  PM  to  2:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  Rm.  4AN44F, 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Philip  Washko,  PHD, 
DMD,  Scientific  Review  Administrator,  4500 
Center  Drive,  Natcher  Building.  Rm.  4AN44F, 
National  Institutes  of  Health,  Bethesda,  MD 
20892.  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  Research  Special  Emphasis  Panel  00- 
11,  POl  Review. 

Date:  November  23, 1999. 

Time:  1:00  PM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  Rm.  4AN44F, 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  PhiUp  Washko,  PHD, 
DMD,  Scientific  Review  Administrator,  4500 
Center  Drive,  Natcher  Building,  Rm.  4AN44F, 
National  Institutes  of  Health,  Bethesda,  MD 
20892,  (301)  594-2372. 
(Catalogue  of  Federal  Domestic  Assistance 
Programs  Nos.  93.121,  Oral  Disease  and 


Disorders  Research,  National  Institutes  of 
Health.  HHS). 

Dated:  October  4, 1999. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  99-26475  Filed  10-8-99;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Piusuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Heaith  and  Human  Development  Initial 
Review  Group,  Maternal  and  Child  Health 
Research  Subcommittee,  Maternal  and  Child 
Health  Research  Subcommittee. 

Date:  October  19. 1999. 

Time:  8:30  a.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Ramada,  8400  Wisconsin 
Ave,  Bethesda.  MD  20814. 

Contact  Person:  Gopal  M.  Bhatnagar,  PhD., 
Scientific  Review  Administrator,  National 
Institute  of  Child  Health  and  Human 
Development,  National  Institutes  of  Health, 
PHS,  DHHS,  Bethesda.  MD  20892. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 
Dated:  October  4, 1999. 
La  Verne  Y.  Stringfield. 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  99-26478  Filed  10-8-99;  8:45  am] 

HLLMQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552h(c){4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiu«  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  12-13. 1999. 

rime:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Doyle  Hotel,  1500  New 
Hampshire  Avenue,  N.W.,  Washington,  DC 
20036. 

Contact  Person:  Syed  Husain,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5216, 
MSC  7850,  Bethesda,  MD  20892-7850,  (301) 
435-1224. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  14-15, 1999. 

Time:  9:30  AM  to  10:30  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Suites,  1111  30th  Street, 
NW,  Washington,  DC  20007. 

Contact  Person:  Cheri  Wiggs,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3180, 
MSC  7848.  Bethesda.  MD  20892.  (301)  435- 
8367. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

~  Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  15. 1999. 

Time:  3:00  PM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 
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Contact  Person:  Paul  K.  Strudler,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4100, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1716. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

Name  of  Committee:  Surgery.  Radiology 
and  Bioengineering  Initial  Review  Group, 
Diagnostic  Radiology  Study  Section. 

ZJote;  October  19-20,  1999. 

Time:  8:00  AM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  James  Hotel.  950  24th  Street, 
NW,  Washington,  DC  20037. 

Contact  Person:  Eileen  W.  Bradley.  DSC, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5120, 
MSC  7854,  Bethesda.  MD  20892,  (301)  435- 
1179. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

Name  of  Committee:  Endocrinology  and 
Reproductive  Sciences  Initial  Review  Group, 
Endocrinology  Study  Section. 

Date:  October  19-20, 1999. 

Time:  8:30  AM  to  4:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Ave.,  Chevy  Chase,  MD  20815. 

Contact  Person:  Syed  M.  Amir,  PhD, 
Scientific  Revisw  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  6168, 
MSC  7892,  Bethesda,  MD  20892.  (301)  435- 
1043,  amirs@csr.nih.gov. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

Name  of  Committee:  Cardiovascular 
Sciences  Initial  Review  Group,  Pathology  A 
Study  Section. 

Date;  October  19-20. 1999. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  at  the  Chevy  Chase 
Pavilion,  4300  Military  Road,  NW. 
Washington,  DC  20015. 

Contact  Person:  Larry  Pinkus,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4132. 
MSC  7802,  Bethesda,  MD  20892,  (301)  435- 
1214. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  October  19, 1999. 


Time:  5:00  PM  to  8:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  James  Hotel,  950  24th  Street, 
NW,  Washington,  DC  20037. 

Contact  Person:  Lee  Rosen,  PhD,  Scientific 
Review  Administrator.  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Room  5116,  MSC  7854. 
Bethesda,  MD  20892.  (301)  435-1171, 
Irosen@csr/nih.gov. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  tinung  limitations  imposed  by  the 
review  and  funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  19, 1999. 

Time:  12:00  PM  to  1:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Plane:  Hotel  Durant,  2600  Durant  Avenue, 
Berkeley,  C A  94704. 

Contact  Person:  Camilla  E.  Day,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  2208, 
MSC  7890,  Bethesda.  MD  20892,  (301)  435- 
1037.  dayc@csr.nih.gov. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

Name  of  Committee:  Health  Promotion  and 
Disease  Prevention  Initial  Review  Group, 
Alcohol  and  Toxicology  Subcommittee  1. 

Date:  October  20-21. 1999. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin 
Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Russell  T.  Dowell,  PhD, 
Scientific  Review  Administrator,  Center  for" 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4118, 
MSC  7818,  Bethesda,  MD  20892.  (301)  435- 
1169,  dowellr@drg.nih.gov. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

Name  of  Committee:  Infectious  Diseases 
and  Microbiology  Initial  Review  Group, 
Microbial  Physiology  and  Genetics 
Subcommittee  2. 

Date:  October  20-21, 1999. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Rona  L.  Hirschberg,  PhD,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review.  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4186,  MSC  7808, 
Bethesda.  MD  20892.  (301)  435-1150. 

This  notice  is  being  published  less 
thanl5  days  prior  to  the  meeting  due  to 
the  timing  limitations  imposed  by  the 
review  and  fimding  cycle. 

Name  of  Committee:  Onco\ogical  Sciences 
Initial  Review  Group,  Radiation  Study 
Section. 


Date:  October  20-21, 1999. 

Time:  8:30  AM  to  5:30  PM. 

Agenda:  To  review  and  ex'aluate  grant 
applications. 

Place:  Embassy  Suites  Hotel,  The  Chevy 
Chase  Pavilion.  4300  Military  Road  NW. 
Wisconsin  at  Western  Avenue,  Washington, 
DC  20015. 

Contact  Person:  Paul  K.  Strudler.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4100, 
MSC  7804,  Bethesda.  MD  20892.  (301)  435- 
1716. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

Name  of  Committee:  Immunological 
Sciences  Initial  Review  Group. 
Immunological  Sciences  Study  Section. 

Date:  October  21-22. 1999. ' 

Time:  8:00  AM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  ^ant 
applications. 

Place:  Wyndham  Bristol  Hotel.  2430 
Pennsylvania  Ave.  NW,  Washington.  DC 
20037. 

Contact  Person:  Alexander  D.  Politis,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4204, 
MSC  7812.  Bethesda,  MD  20892,  (301)  435- 
1225. 

Name  of  Committee:  Biophysical  and 
Chemical  Sciences  Initial  Review  Group, 
Biophysical  Chemistry  Study  Section. 

Date:  October  21-22, 1999. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn.  1775  Rockville  Pike, 
Rockville,  MD  20852. 

Contact  Person:  Donald  Schneider.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4172, 
MSC  4172,  Bethesda.  MD  20892.  (301)  435- 
1727. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl- 
BDCN-1  (01  )S 

Date:  October  21-22. 1999. 

Time:  8 :00  AM  to  5 :00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Riande  Continental  Miami  Beach 
Hotel,  1825  Collins  Avenue,  Miami  Beach. 
FL  33139. 

Contact  Person:  joe  Marwah.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5188. 
MSC  7846.  Bethesda,  MD  20892.  (301)  435- 
1253. 

Name  of  Committee:  Biochemical  Sciences 
Initial  Review  Group.  Biochemistry  Study 
Section. 

£tofe;  October  21-22. 1999. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hotel  Sofitel,  1914  Connecticut  Ave. 
NW,  Washington,  DC  20009. 
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Contact  Person:  Chhanda  L.  Ganguly,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rocidedge  Drive.  Room  51S6. 
MSC  7642,  Bethesda,  MD  20892,  (301)  435- 
1739. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel 

Date:  October  21-22,  1999. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Clarion  Hampshire  Hotel,  1310  New 
Hampshire  Ave,  NW,  Washington,  DC  20036. 

Contact  Person:  Jay  Joshi,  PhD.  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5184,  MSC  7846, 
Bethesda,  MD  20892,  (301)  435-1184. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel 

Date:  October  21-22, 1999. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  DoubleTree  Hotel.  2649  S.  Bayshore 
Drive,  Miami,  FL  33133. 

Contact  Person:  Mary  Custer  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5102, 
MSC  7850.  Bethesda,  MD  20892,  (301)  435- 
1164. 

Name  of  Committee:  Molecular,  Cellular 
and  Developmental  Neuroscience  Initial 
Review  Group.  Visual  Sciences  A  Study 
Section. 

Date:  October  21-22, 1999. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn,  1775  Rockville  Pike, 
Rockville,  MD  20852. 

Contact  Person:  Luigi  Giacometti,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  5701  Rockledge  Drive,  Room  5208, 
MSC  7850,  Bethesda,  MD  20892.  (301)  435- 
1246. 

Name  of  Committee:  Infectious  Diseases 
and  Microbiology  Initial  Review  Group, 
Bacteriology  and  Mycology  Subconmiittee  1. 

Date:  October  21-22, 1999. 

rime:  8:30  AM  to  6:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Inn, 
Washington,  DC  20007. 

Contact  Person:  Timothy  J.  Henry,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4180, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1147. 

Name  of  Committee:  Immimological 
Sciences  Initial  Review  Group,  Experimental 
Immimology  Study  Section. 

Date:  October  21-22.  1999. 

rime.-  8:30  AM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  N.W.,  Washington,  DC 
20007. 

Contact  Person:  Calbert  A.  Laing,  PhD, 
Scientific  Review  Administrator,  Center  for 


Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4210, 
MSC  7812.  Bethesda,  MD  20892,  (301)  435- 
1221. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  21-22, 1999. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

pyace;  DoubleTree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Mary  Sue  Krause,  MEDS, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3168, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
0681. 

Name  of  Committee:  Biophysical  and 
Chemical  Sciences  Initial  Review  Group, 
Metallobiochemistry  Study  Section. 

Z>ofe:  October  21-22, 1999. 

Time:  8:30  AM  to  6:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  River  Inn,  924  25th  Street,  NW, 
Washington,  DC  20037. 

Contact  Person:  John  L.  Bowers,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4168, 
MSC  7806,  Bethesda,  MD  20892,  (301)  435- 
1725. 

Name  of  Committee:  Infectious  Diseases 
and  Microbiology  Initial  Review  Group, 
Bacteriology  and  Mycology  Subcommittee  2. 

Date:  October  21-22, 1999. 

Time:  8:30  AM  to  6:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin 
Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  William  C.  Branche,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4182, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1148. 

Name  of  Committee:  Immunological 
Sciences  Initial  Review  Group,  Allergy  and 
Inmiunology  Study  Section . 

Date:  October  21-22, 1999. 

Time:  8:30  AM  to  2:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Eugene  M.  Zimmerman, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4202, 
MSC  7812.  Bethesda,  MD  20892,  301-435- 
1220. 

Name  of  Committee:  Oncological  Sciences 
Initial  Review  Group,  Experimental 
Therapeutics  Subcommittee  1. 

Dbte;  October  21-22. 1999. 

Time:  8:30  AM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Arlington  Hyatt,  1325  Wilson 
Boulevard,  Arlington,  VA  22209. 

Contact  Person:  Philip  Perkins,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 


Health,  6701  Rockledge  Drive.  Room  4148, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1718,  perkinsp@csr.nih.gov.' 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl- 
BDCN-2  (01)S. 

Date:  Ocfober  21-22. 1999. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Riande  Continental  Miami  Beach 
Hotel,  1825  Collins  Avenue,  Miami  Beach. 
FL  33139. 

Contact  Person:  Herman  Teitelbaum, 
PhdD,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  5190,  MSC  7846,  Bethesda,  MD  20892, 
(301)  435-1254. 

Name  of  Committee:  Biophysical  and 
Chemical  Sciences  Initial  Review  Group,  Bio- 
Organic  and  Natural  Products  Chemistry 
Study  Section. 

Date:  October  21-22, 1999. 

Time:  9:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  HoUday  Inn — Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring,  MD  20910. 

Contact  Person:  Mike  Radtke.  MHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4176, 
MSC  7806,  Bethesda,  MD  20892,  301-435- 
1728,  radtkem@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

£tote;  October  21-22, 1999. 

Time:  9:00  AM  to  3 :00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Oiase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Kathryn  Meadow-Orlans, 
PHD,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  3182,  MSC  7848,  Bethesda,  MD  20892, 
(301)  435-0902. 

Name  of  Committee:  CenteT  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  22, 1999. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Etouble  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Nancy  Hicks,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  31S8, 
MSC  7770,  Bethesda,  MD  20892,  (301)  435- 
0695. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  22, 1999. 

Time:  8:30  AM  to  4:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike.  Rockville,  MD  20852. 

Contact  Person:  Betty  Hayden,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4206, 
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MSC  7812,  Bethesda,  MD  20892,  (301)  435- 
1223,  haydenb@csr.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306,  93.333.  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878.  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 
Dated:  October  4,  1999. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  99-26476  Filed  10-8-99;  8:45  am) 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Healtti 
Services  Administration 

Cali  for  Public  Comment:  Changing  the 
Conversatiorv- A  National  Plan  to 
Improve  Substance  Abuse  Treatment 

AGENCY:  Center  for  Substance  Abuse 
Treatment,  Substance  Abuse  and  Mental 
Health  Services  Administration,  DHHS. 
ACTION:  Request  for  public  comment  on 
five  issues  (domains)  of  concern  to  the 
substance  abuse  treatment  field  when 
assessing  substance  abuse  treatment. 

SUMMARY:  This  notice  announces  that 
the  Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 
Center  for  Substance  Abuse  Treatment 
(CSAT)  is  formally  inviting  public 
comment  on  five  issues  (domains)  that 
are  of  concern  to  the  substance  abuse 
treatment  field  and  require  development 
and  exploration.  Via  several 
mechanisms,  including  public  hearings, 
CSAT  intends  that  findings  fi-om  the 
exploration  of  individual  domains  will 
ultimately  be  synthesized  into  a 
coherent  national  strategy  to  guide 
substance  abuse  treatment  program  and 
poUcy  development  for  the  future. 
Individuals  and  organizations  are 
encouraged  to  comment  in  one  of 
several  ways:  (1)  in  writing,  by 
submission  through  the  U.S.  Mail  or 
courier  service;  (2)  via  the  National 
Treatment  Plan  web  site  (http:// 
www.NaTxPlan.org);  or  (3)  in  person  at 
the  remaining  public  hearing.  The  final 
cutoff  date  for  comments  is  December  1, 
1999.  This  notice  discusses  the  public 
hearings  at  which  interested 
individuals/organizations  may  testify 
regarding  the  five  substance  abuse 
treatment  domains  discussed  below. 
DATES/LOCATIONS:  In  addition  to  the 
public  hearings  held  on  July  8  in 
Hartford,  Connecticut;  September  16  in 
Chicago,  Illinois;  October  18  in 
Washington,  DC;  and  October  26  in 
Portland,  Oregon;  CSAT  plans  to 


conduct  a  public  hearing  on  November 
8  in  Tampa,  Florida.  The  hearing  will  be 
held  at  the  County  Center,  Comer  of 
Kennedy  Boulevard  and  Pierce  Street, 
Tampa,  Florida  33602  on  November  8, 
1999,  between  the  hours  of  8:30  a.m. 
and  5:00  p.m.  Specific  details  regarding 
any  subsequent  hearings  will  be 
published  in  the  Federal  Register 
approximately  one  month  prior  to  the 
hearing. 

Requests  to  testify  at  the  Tampa, 
Florida,  public  hearing  must  be 
submitted  to  the  addressee  indicated 
below  by  November  2,  1999.  Seating  is 
limited.  In  the  event  that  interpretive 
services  for  the  hearing-impaired  are 
required,  please  indicate  these  special 
needs  to  the  addressee. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
regarding  the  hearing  and/ or 
testimonies,  as  well  as  requests  to  testify 
must  be  addressed  to:  Marjorie  Cashion 
(Tele:  (301)  443-3821;  e-mail: 
mcashion@samhsa.gov;  Fax:  (301)  480- 
6077),  Center  for  Substance  Abuse 
Treatment,  SAMHSA,  Rockwall  11 
Building,  Suite  618,  5600  Fishers  Lane, 
Rockville,  Maryland  20857. 

Written  comments  (without  a  request 
to  personally  testify)  will  also  be 
accepted  by  the  above  addressee. 
Written  testimonies  are  limited  to  five 
(5)  typed  pages  using  1.5  line  spacing 
and  12  point  font. 
SUPPI^MENTARY  INFORMATION: 

Background 

Building  on  recent  advances  and 
studies,  CSAT  has  initiated  plans  to 
focus  on  how  to  apply  its  extensive 
knowledge  to  the  practical  objective  of 
improving  treatment  outcomes.  The 
plans  include  synthesizing  current 
knowledge  and  recommendations  about 
treatment,  service  systems,  appUcation 
of  best  practices,  diffusion  methods,  and 
organization  and  financing  of  substance 
abuse  treatment  services.  Federal 
Government  and  outside  experts,  as 
well  as  the  interested  public,  will 
explore  the  current  state  of  the 
knowledge,  resources,  needs,  and 
service  and  organizational  capacity.  The 
objective  is  the  culling  of  priorities  for 
action  by  the  government  and  by  others 
in  the  substance  abuse  treatment  field. 
As  noted  above,  CSAT  is  inviting  the 
public  to  comment  on  five  domains  as 
part  of  the  initial  step  of  the  plan.  The 
domains,  as  well  as  some  initial 
questions  for  exploration,  include: 

(1)  Closing  the  Treatment  Gap:  Where 
are  the  gaps?  How  big  are  they  for 
different  populations?  For  different 
types  of  settings  and  treatment 
modalities?  How  big  are  gaps  in  other 


related  systems  of  care,  e.g.,  welfare, 
child  welfare,  housing?  What  are  the 
policy,  organization,  and  financing 
issues  that  must  be  addressed  in  the 
private  and  public  systems,  including 
Medicaid  and  Medicare,  to  close  the 
treatment  gap? 

(2)  Reducing  Stigma  and  Changing 
Attitudes:  What  are  the  nature,  causes 
and  consequences  of  addiction  stigma? 
What  can  CSAT,  the  treatment  field, 
consumers  and  famifies  do  to  address 
stigma  related  to  addiction,  substance 
abuse  treatment  and  individuals  with 
substance  abuse  disorders?  How  do 
other  stigmas  impact/compound  the 
stigma  of  addiction? 

(3)  Improving  and  Strengthening 
Treatment  Systems:  What  are  the 
clinical  and  organizational  challenges 
feeing  treatment  organizations  in  the 
public  and  private  sectors?  What  can 
CSAT,  the  treatment  field,  consumers 
and  families  do  to  improve  and 
strengthen  treatment  organizations  so 
that  they  can  adapt  to  the  new 
imperatives  of  the  changing  treatment 
system,  and  to  improve  the  relationship 
between  the  general  health  care  system 
and  the  specialty  substance  abuse 
treatment  system?  What  should  be  done 
at  the  State,  county  and/ or  local  levels 
to  improve  and  strengthen  substance 
abuse  treatment? 

(4)  Connecting  Services  and  Research: 
What  are  the  best  methods  by  which 
CSAT,  the  treatment  field,  consumers 
and  families  can  foster  and  support 
evaluation  of  proven  research  findings 
in  community-based  settings  and 
identification  and  adoption  of  best 
practices? 

(5)  Addressing  Workforce  Issues: 
What  are  the  issues  facing  clinicians 
treating  addictions?  What  can  CSAT,  the 
treatment  field,  consiuners  and  families, 
and  professional  associations  do  to 
foster  training,  appropriate 
credentialing,  and  licensure  in  all 
settings  in  which  treatment  occiurs,  and 
to  support  treatment  organizations  in 
developing  appropriate  policies  for 
clinical  training? 

Hearing  Format 

The  hearings  will  be  divided  into  five 
segments  (i.e.,  the  five  domains 
described  above)  of  approximately  60 
minutes  each.  Each  individual/ 
organization  participant  will  be  limited 
to  three  (3)  minutes  of  oral  testimony 
and  five  (5)  pages  of  typed  testimony 
per  domain.  All  oral  testimonies  must 
be  accompanied  by  a  written  testimony 
of  no  more  than  five  (5)  typed  pages 
using  1.5  line  spacing  and  12  point  font. 
Four  copies  of  written  testimonies  may 
either  be  submitted  before  the  hearing  to 
the  addressee  listed  above  or  to  the 
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registrar  at  the  hearing.  As  the  hearing 
schedule  allows,  unscheduled 
testimonies  will  be  accommodated.  All 
testimonies  (recorded  and  written)  will 
become  a  part  of  the  public  domain. 

Dated:  October  4. 1999. 
Richard  Kopanda, 

Executive  Officer.  SAMHSA. 

(FR  Doc.  99-26504  Filed  10-8-99;  8:45  ami 

MLUNQ  CODE  4ia2-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4445-N-23] 

NoUm  of  PropoMd  Information 
Coltoetion:  Commant  Raquaat;' 
Cooparatlva  Membarshlp  ExhibH 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing.  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget,  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Conmidnts  due  date:  December 
13, 1999. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/ or  0MB 
Control  Niunber  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street,  SW, 
L'Enfant  Building,  Room  8202, 
Washington,  D.C.  20410. 
FOR  RIRTNER  INFORMATION  CONTACT: 
Willie  Spearmon,  Office  of  Business 
Products,  Office  of  Multifamily  Housing 
Programs,  Department  of  Housing  and 
Urban  Development,  451  7th  Street  SW, 
Washington,  DC  20410,  telephone  (202) 
708-3000  for  copies  of  the  proposed 
forms  and  other  available  information. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 


accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
biutien  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Titie  of  Proposal:  Cooperative 
Membership  Exhibit. 

OMB  Control  Number,  if  applicable: 
2502-0025. 

Description  of  the  need  for  the 
information  and  proposed  use:  The  form 
is  necessary  to  provide  evidence  to  HUD 
of  compliance  of  selling  the  property  or 
project  to  an  eligible  cooperative  group. 
The  form  is  used  to  list  prospective 
cooperative  members.  HUD  uses  the 
form  to  ensure  that  the  property  or 
project  is  being  sold  to  an  eligible 
cooperative  group. 

Agency  form  numbers,  if  applicable: 
HUD-93203. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated 
number  of  respondents  is  300; 
frequency  of  response  is  1;  and  the 
estimated  hours  of  response  are:  5  hours 
per  response;  and  the  total  annual 
burden  hours  requested  is  150. 

Status  of  the  proposed  information 
collection:  Reinstatement  without 
change. 

Authority:  The  Paperwork  Reduction  Act 
of  1995, 44  U.S.C,  Chapter  35,  as  amended. 

Dated:  September  30, 1999. 

William  C.  Apgar, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 

[FR  Doc.  9&-26506  Filed  10-8-99;  8:45  am] 

aaiMQ  COOE  4310-Z7-H 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Dodwt  No.  FR-4410-FA-O9] 

Announcement  of  Funding  Awards  for 
ttw  BrownfMds  Economic 
Davalopmant  IniUatlva  Program;  Fiacal 
Yaar1999 

agency:  Office  of  the  Assistant 
Secretary  for  Commimity  Planning  and 
Development,  HUD. 
ACTION:  Notice  of  funding  awards. 

SUMMARY:  In  accordance  with  section 
102  (a)(4)(C)  of  the  Department  of 


Housing  and  Urban  Development 
Reform  Act  of  1989,  this  aimouncement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  in  a 
competition  for  funding  under  the 
Super  Notice  of  Fimding  Availability 
(SuperNOFA)  for  the  Brownfields 
Economic  Development  Initiative  (BEDI) 
Program.  This  announcement  contains 
the  names  of  the  awardees  and  the 
amounts  of  the  awards  made  available 
by  HUD. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Donner  Buchet,  Director,  Community 
and  Economic  Development  Services, 
Office  of  Community  Planning  and 
Development,  451  7th  Street,  SW, 
Washington,  DC  20410;  telephone  (202) 
708-2290  (this  is  not  a  toll-free 
number).  Hearing-  and  speech-impaired 
persons  may  access  this  number  via 
TTY  by  calUng  the  Federal  Relay 
Service  toll-free  at  1-800-877-8339.  For 
general  information  on  this  and  other 
HUD  programs,  call  Community 
Connections  at  1-800-998-9999  or  visit 
the  HUD  Website  at  http:// 
www.hud.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Brownfields  Economic  Development 
Initiative  (BEDI)  program  was  enacted  in 
1998  and  is  intended  to  complement 
and  enhance  the  Section  108  Loan 
Guarantee  pro-am.  The  BEDI  program 
is  authorized  under  Section  108(q),  Title 
I,  Housing  and  Community 
Development  Act  of  1974,  as  amended. 
(42  U.S.C.  5301^5320)  (the  Act);  24  CFR 
part  570.  The  competition  was 
annoimced  in  the  SuperNOFA 
published  in  the  Federal  Register  on 
February  26, 1999  (64  FR  9801). 
Applications  were  rated  and  selected  for 
funding  on  the  basis  of  selection  criteria 
contained  in  that  Notice. 

BEDI  is  designed  to  help  cities 
redevelop  abandoned,  idled,  or 
underutilized  industrial  and 
commercial  facilities  where  expansion 
or  redevelopment  is  complicated  by  real 
or  perceived  environmental 
contamination.  BEDI  provides  funding 
to  local  governments  to  be  used  in 
conjimction  with  Section  108  loan 
guarantees  to  finance  redevelopment  of 
brownfield  sites.  The  purpose  of  BEDI 
grant  funds  is  to  minimize  the  potential 
loss  of  future  CDBG  allocations  by: 
strengthening  the  economic  feasibility 
of  the  projects  financed  with  Section 
108  funds;  directly  enhancing  the 
security  of  the  guaranteed  loan;  or 
through  a  combination  of  these  or  other 
risk  mitigation  techniques.  BEDI  and 
Section  108  loan  guarantee  funds  are 
intended  to  finance  projects  and 
activities  that  will  provide  near-term 
results  and  demonstrable  economic 
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benefits,  such  as  job  creation  and 
increases  in  the  local  tax  base. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
14.246. 

A  total  of  $25,000,000  was  awarded  to 
21  projects  nationwide.  In  accordance 
with  section  102(a)(4)(C)  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (103 
Stat.  1987.  42  U.S.C.  3545),  the 
Department  is  publishing  the  grantees 
and  amounts  of  the  awards  in  Appendix 
A  to  this  document. 

Dated:  October  5, 1999. 

Cardell  Cooper, 

Assistant  Secretary  for  Community  Planning 
and  Development. 

Appendix  A — List  of  A  wardees  for  Grant 
Assistance  Under  the  FY  1999  Brownfields 
Economic  Development  Initiative  Program 
Funding  Competition  by  Name  and  Address 

Arizona 

City  of  Phoenix 

Office  of  Environmental  Programs 

200  W.  Washington  Street,  14th  Floor 

Phoenix,  AZ  85003 

Project:  East  Washington  Fluff  Project 

Grant  Amoimt:  $1,210,000 

California 

City  of  Los  Angeles 
Mayor's  Office  of  Economic 

Development 
200  N.  Main  Street  Room  800 
Los  Angeles,  CA  90012 
Project:  Cornfield  Site/River  Station 

Industrial  Park 
Grant  Amoimt:  $1,250,000 
City  of  Richmond 
Richmond  Redevelopment  Agency  330 

25th  Street 
Richmond,  CA  94804 
Project:  Ford  Point  Cyber  Village 
Grant  Amoimt:  $1,500,000 
Los  Angeles  County 
2  Coral  Circle 
Monterey  Park,  CA  91755 
Project:  Golden  Springs  Business  Center 
Grant  Amount:  $1,750,000 

Connecticut 

City  of  New  Haven 

165  Church  Street 

New  Haven,  CT  06510 

Project:  Clock  Factory  Redevelopment 

Project 
Grant  Amount:  $490,000 

Florida 

City  of  St.  Petersburg 

Economic  Development  and  Property 

Management 
1  Fourth  Street  North,  9th  Floor 
St.  Petersburg,  FL  33701 
Project:  Dome  Industrial  Park  Pilot 

Ptoject 


Grant  Amount:  $1,000,000 

Dade  County 

Office  of  Community  and  Economic 

Development 
111  NW  1st  Street,  29th  Floor 
Miami,  FL  33169 
Project:  Brownfields  Revolving  Loan 

Fund 
Grant  Amount:  $1,750,000 

Louisiana 

City  of  New  Orleans 

Office  of  Urban  Development 

1300  Perdido 

New  Orleans,  LA  70112 

Project:  American  Can  Renewal  Project 

Grant  Amount:  $1,000,000 

City  of  Shreveport 

1234  Texas  Avenue,  P.O.  Box  31109 

Shreveport,  LA  71130 

Project:  Shreve  Square  Development  in 

the  Cross  Bayou/Riverfront 

Development  District 
Grant  Amount:  $1,000,000 

Maryland 

Qty  of  Baltimore 

Department  of  Housing  and  Community 

Development 
417  E.  Fayette  Street,  13th  Floor 
Baltimore,  MD  21202 
Project:  Chesapeake  Business  Center 
Grant  Amount:  $975,000 

Massachusetts 

City  of  Boston 

Boston  Redevelopment  Agency 

One  City  Hall  Plaza 

Boston,  MA  02114 

Project:  Modem  Electroplating 

Brownfields  Project 
Grant  Amount:  $1,750,000 
City  of  Everett 

Mystic  Valley  Development  Corporation 
484  Broadway 
Everett,  MA  02149 
Project:  Telecom  City  Advanced 

Manufacturing  Center 
Grant  Amount:  $1,200,000 

Newfersey 

City  of  Jersey  City 

Department  of  Housing,  Economic 

Development  and  Commerce 
280  Grove  Street 
Jersey  City,  NJ  07302 
Project:  Morris  Canal  Industrial  Park 
Grant  Amount:  $1,750,000 

New  York 

City  of  Rochester 

Economic  Development  Department 
30  Church  Street,  Room  005A 
Rochester.  NY  14614 
Project:  Germanow-Simon  Expansion 
Grant  Amount:  $500,000 
Oty  of  Syracuse 

Office  of  Community  and  Economic 
Development 


219  City  Hall 

233  E.  Washington  Street 

Syracuse,  NY  13202 

Project:  Winkleman  Site 
Redevelopment/Crossroads  Industrial 
Park 

Grant  Amount:  $875,000 

City  of  Yonkers 

Office  of  Economic  Development 

City  Hall  Room '32 

Yonkers.  NY  10701 

Project:  Nepperhan  Valley 
Biotechnology  Center 

Grant  Amount:  $1,000,000 
North  Carolina 

City  of  Winston-Salem 
Business  Development  Office 
P.O.  Box  2511 
Winston-Salem,  NC  27102 
Project:  Airport  Business  Park 
Grant  Amount:  $1,000,000 

Ohio 

City  of  Lorain 

Department  of  Community  Development 

200  West  Erie  Avenue 

Lorain,  OH  44052 

Project:  Colorado  Industrial  Park 
Expansion 

Grant  Amount:  $500,000 

Oklahoma 

City  of  Oklahoma  City 

Public  Works  Department 

420  West  Main,  Suite  700 

Oklahoma  City,  OK  73102 

Project:  National  American  Cultural  and 
Educational  Center 

Grant  Amount:  $1,750,000 
Washington 

City  of  Seattle 

Office  of  Economic  Development 

600  Fourth  Avenue 

Seattie,  WA  98104 

Project:  Rainier  Court  Shopping  Center 

Grant  Amount-  $1,750,000 

West  Virginia 

City  of  Wheeling 

Economic  and  Community  Development 
Department 

1500  Chapline  Street 

Wheeling.  WV  26003 

Project:  Celeron  Plaza  Project 

Grant  Amount:  $1,000,000 

[FR  Doc.  99-26505  Filed  10-8-99;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  Na  FFM514-N-02] 

Notic*  Of  RMponsibillty  Within  HUD 
for  CMI  RIgtrts  Front-End  Reviews  of 
HUD  Programs 

agency:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity.  HUD. 
ACnON:  Notice. 

summary:  The  purpose  of  this  notice  is 
to  advise  public  housing  agencies, 
conununit}'  planning  and  development 
entitlement  jurisdictions,  owners  and 
managers  of  assisted  housing,  other 
interested  parties  and  members  of  the 
public  of:  the  change  of  responsibility 
within  HUD  for  civil  rights  front-end 
reviews  for  HUD  programs;  technical 
amendments  made  to  HUD's  regidations 
on  Compliance  Procedures  for 
Affirmative  Fair  Housing  Marketing; 
and  revisions  that  HUD  will  make  to  its 
handbook  on  Implementing  Affirmative 
Fair  Housing  Marketing  Requirements. 
OATES:  Effective  Date:  October  12, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Walsh,  Office  of  Programs, 
Office  of  Fair  Housing  and  Equal 
Opportunity,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW,  Washington,  DC  20410; 
telephone  (202)  708-2288  (this  is  not  a 
toll-free  number).  Hearing  or  speech- 
impaired  individuals  may  access  this 
niunber  via  TTY  by  calling  the  toll-fi«e 
Federal  Information  Relay  Service  at  1- 
80O-«77-8339. 

SUPPLEMENTARY  INFORMATION:  Each  HUD 
program  discipline  (i.e.,  the  Office  of 
Community  Planning  and  Development, 
the  Office  of  Public  and  Indian  Housing, 
and  the  Office  of  Housing)  has  lead 
responsibility  for  conducting  "civil 
rights"  front-end  reviews  for  the 
programs  it  administers.  These  reviews 
are  conducted  by  program  offices 
designated  as  Fair  Housing 
"Monitoring"  Offices.  A  front-end 
review  is  the  first  part  of  the  civil  rights 
program  review  process,  and  requires  a 
review  of  a  submission  made  to  HUD  by 
a  HUD  constituent  prior  to  the 
submission's  approval  by  HUD. 
Civil  rights  front-end  reviews 
encompass  confirming  the  completeness 
of  the  review  (i.e.,  that  all  required 
items  have  been  fully  completed,  signed 
when  applicable,  and  submitted)  and, 
with  respect  to  fair  housing  and  equal 
opportiuiity  matters,  examining 
submissions  for  outside  civil  rights 
findings  and  issues,  including  fair 
housing  marketing  plans,  site  and 
neighborhood  standards,  or  complete 


and  acciuate  applicant  certification 
forms.  These  reviews  are  conducted 
using  protocols  that  are  developed  by 
the  Office  of  Fair  Housing  and  Equal 
Opportiuiity  in  consultation  with  the 
respective  program  office. 

When  a  monitoring  office  conducts  a 
front-end  review,  the  monitoring  office's 
role  is  limited  to  screening  for  errors. 
The  monitoring  office  is  not  responsible 
for  making  a  determination  of 
compliance  with  the  law.  When,  during 
a  routine  front-end  review,  a  civil  rights 
issue  is  raised  that  the  program 
discipline  cannot  resolve  mrough  its 
routine  processing  practices,  the 
program  discipline  shall  refer  the  matter 
to  the  local  Fair  Housing  and  Equal 
Opportunity  Hub  (Boston,  New  York 
City,  Philadelphia,  Atlanta,  Chicago, 
Fort  Worth,  Kansas  Citjr  Denver,  San 
Francisco,  and  Seattie).  These  offices 
have  been  designated  as  "Civil  Rights/ 
Compliance  Reviewing  Offices,"  and 
will  determine  what  further  actions,  if 
any,  are  needed. 

HUD's  Office  of  Fair  Housing  and 
Equal  Opportimity  will  work  with  the 
program  disciplines  to  (1)  develop  any 
"processing"  documents  needed  for 
conducting  front-end  reviews,  and  (2)  a 
quality  control  system  for  assuring  that 
the  program  disciplines  are 
implementing  their  civil  rights-related 
program  responsibilities.  The  Office  of 
Fair  Housing  and  Equal  Opportunity 
retains  statutory  and  regxilatory 
authority  for  conducting  civil  rights 
compliance  reviews  and  civil  rights 
investigations,  and  for  determining 
compliance  with  the  civil  rights 
regulations  and  statutes.  

Part  108  of  HUD's  regulations  (24  CFR 
part  108)  establishes  compliance 
procediues  for  affirmative  fail  housing 
marketing,  and  the  regulations  place 
responsibility  for  monitoring  (which 
includes  front-end  review  of  Affirmative 
Fair  Housing  Marketing  Plans 
(AFHMPs))  in  the  Area  Office  of  Fair 
Housing  and  Equal  Opportunity.  With 
the  implementation  of  HUD  2020 
Management  Reform,  the  review  of  the 
AFHMPs  now  rest  with  the  eighteen 
(18)  Housing  Hubs  within  the  Office  of 
Housing. 

On  August  12, 1999,  HUD  published 
a  rule  that  makes  technical  amendments 
to  its  regulations  in  part  108  to  reflect 
the  transfer  of  responsibility  for  front- 
end  reviews  from  the  Office  of  Fair 
Housing  and  Equal  Opporttmity  to  the 
Monitoring  Offices,  lliis  notice  now 
designates  18  Housing  Hubs  (Boston, 
Buffalo.  New  York  Qty,  Philadelphia, 
Baltimore,  Greensboro,  Atlanta, 
Jacksonville,  Chicago,  Columbus, 
Detroit,  Fort  Worth,  Kansas  City, 
Minneapolis,  Denver,  Los  Angeles,  San 


Francisco,  and  Seattie)  as  monitoring 
offices  for  purposes  of  carrying  out  the 
monitoring  responsibilities  in  24  CFR 
part  108.  Developers  and/or  sponsors 
must  now  submit  their  AFHMPs  to  the 
Monitoring  Offices. 

This  notice  also  designates  FHEO's 
Hubs  (Boston,  New  York  City, 
Philadelphia,  Atianta,  Chicago,  Fort 
Worth,  Kansas  City,  Denver,  San 
Francisco,  and  Seattle)  as  Civil  Rights/ 
Compliance  Reviewing  Offices  for 
purposes  of  carrying  out  the  civil  rights 
compliance  review  responsibilities  in  24 
CFR  part  108 

Chapter  3  (on  Processing  of 
Affirmative  Fair  Housing  Marketing 
Plans  and  Related  Documents)  of  the 
Fair  Housing  and  Equal  Opportimity 
Handbook  8025.1,  titled  "Implementing 
Affirmative  Fair  Housing  Marketing 
Requirements"  is  undergoing  technical 
amendments  to  reflect  the  changes 
discussed  above.  Appendix  10  (AFHM 
Plans  Checklist  for  Completeness)  of 
this  handbook,  however,  will  remain  the 
same. 

Again,  the  purpose  of  this  notice  is  to 
further  disseminate  information  about 
the  change  in  responsibilities  for  civil 
rights  front-end  reviews  for  HUD 
programs,  and  technical  changes 
recently  made,  and  to  be  made,  to  the 
applicable  HUD  regulations  and 
handbooks.  The  procedures  in  the 
regulations  and  handbook  remain  the 
same.  The  personnel,  however, 
responsible  for  carrying  out  the  reviews 
has  changed. 

Dated:  October  4. 1999. 
Eva  M.  Plaza, 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 
William  C.  Apgar, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 
Cardell  Cooper, 

Assistant  Secretary  for  Community  Planning 
and  Development. 
Harold  Lucas, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 
|FR  Doc.  99-26508  Filed  10-8-99;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Applications 

ACTKW:  Notice  of  receipt  of  applications. 

SUMMARY:  The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
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10(a)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.). 

Pennit  No.  TE-795602 

Applicant:  Mevatech  Corporation, 
White  Sands  Missile  Range,  New 
Mexico. 

Applicant  requests  authorization  for 
scientific  research  and  recovery 
purposes  to  conduct  population  surveys 
and  photograph  aplomado  falcons 
[Falco  femoralis  septentrionalis)  in 
various  New  Mexico  counties. 

F^nnit  No.  TE-16215 

Applicant:  Andrea  R.  Wickham-Rowe, 
Port  Aransas,  Texas. 

Applicant  requests  authorization  for 
scientific  research  and  recovery 
purposes  to  rehabilitate  the  Kemp's 
ridley  sea  turtle  [Lepidochelys  kempii], 
loggerhead  sea  turtle  [Caretta  caretta), 
hawksbill  sea  turtle  [Eretmochelys 
imbricata),  green  sea  turtle  (Chelonia 
mydas),  and  the  leatherback  sea  turtle 
[Dermochelys  coriacea)  brought  in  from 
in  and  aroimd  the  Texas  Gulf  Coast. 

Permit  No.  TE-A23354 

Applicant:  Angelo  State  University, 
Department  of  Chemistry,  San  Angelo, 
Texas. 

Applicant  requests  authorization  for 
scientific  research  and  recovery 
purposes  to  conduct  population 
surveys,  map  territory  distribution, 
capture  (using  mist  nets),  band  (Master 
Banding  Permit  22280),  measiire  and 
immediately  release  unharmed  golden- 
cheeked  warblers  [Dendroica 
chrysoparia)  in  Real  Coimty,  Texas. 

Permit  No.  TE-004439 

Applicant:  Albuquerque  Biological 
Park  &  Aquaritmi,  Albuquerque,  New 
Mexico. 

Applicant  requests  authorization  for 
scientific  research  and  recovery 
purposes  to  collect  the  Socorro  isopod 
{Thermosphaeroma  (=exosphaeroma) 
thermophilum)  and  the  Socorro 
springsnail  [Pyrgulopsis  neomexicana), 
and  the  Alamosa  springsnail  (Tryonia 
alamosae)  all  in  Socorro  Coimty,  New 
Mexico. 

Permit  No.  TE-017728 

Applicant:  Cameron  L.  Johnson, 
Tucson,  Arizona. 

Applicant  requests  authorization  for 
scientific  research  and  recovery 
purposes  to  conduct  presence/absence 
surveys  for  the  cactus  ferruginous 
pygmy-owl  (Glaucidium  bmsilianum 
cactonun)  in  various  counties  in 
Arizona. 


Permit  No.  TE-825473 


DEPARTMENT  OF  THE  INTERIOR 


Applicant:  Texas  Department  of 
Transportation,  Austin,  Texas. 

Applicant  requests  authorization  for 
scientific  research  and  recovery 
purposes  to  conduct  presence/absence 
surveys  for  Texas  wild  rice  [Zizania 
tcxana],  northern  aplomado  falcon 
[Falco  femoralis  septentrionalis),  bald 
eagles  [haliaeetus  leucocephalus)  and 
whooping  cranes  [Grus  americdna). 

Permit  No.  TE-017942 

Applicant:  Arizona  Biological 
Consultants,  Peoria,  Arizona. 

Applicant  requests  authorization  for 
scientific  research  and  recovery 
purposes^  to  conduct  presence/absence 
surveys  for  southwestern  willow 
flycatchers  [Empidonax  traillii  extimus), 
lesser  long-nosed  bats  {Leptonycteris 
cumsoae),  and  Mexican  long-nosed  bats 
{Leptonycteris  nivalis)  in  Arizona. 

DATES:  Written  comments  on  these 
permit  applications  must  be  received  on 
or  before  November  12,  1999. 

ADDRESSES:  Written  data  or  comments 
shoiUd  be  submitted  to  the  Legal 
Instruments  Examiner,  Division  of 
Endangered  Species/Permits,  Ecological 
Services,  P.O.  Box  1306,  Albuquerque, 
New  Mexico  87103.  Please  refer  to  the 
respective  permit  niimber  for  each 
application  when  submitting  comments. 
All  comments  received,  including 
names  and  addresses,  will  become  part 
of  the  official  administrative  record  and 
may  be  made  available  to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
U.S.  Fish  and  Wildlife  Service, 
Ecological  Services,  Division  of 
Endangered  Species/Permits,  P.O.  Box 
1306,  Albuquerque,  New  Mexico  87103. 
Please  refer  to  the  respective  permit 
number  for  each  application  when 
requesting  copies  of  docimients. 
Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documients  within  30 
days  of  the  date  of  publication  of  this 
notice,  to  the  address  above. 
Bryan  Arroyo, 

Assistant  Regional  Director,  Ecological 
Services,  Region  2.  Albuquerque,  New 
Mexico. 
[FR  Doc.  99-26485  Filed  10-6-99;  8:45  am] 
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Bureau  of  Land  Management 
[AZA  30390] 

Public  Land  Order  No.  7414; 
Withdrawal  of  National  Foraat  System 
Land  for  Hassayampa  RIvar  Riparian 
Corridor;  Arizona 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Public  Land  Order. 

SUMMARY:  This  order  withdraws 
1,677.25  acres  of  National  Forest  System 
land  Crom  location  and  entry  under  the 
United  States  mining  laws  for  20  years 
to  protect  the  Hassayampa  River 
Riparian  Corridor.  The  land  has  been 
and  will  remain  open  to  mineral  leasing. 
effective  date:  October  12, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverley  Everson  or  Doug  Franch, 
Prescott  National  Forest,  344  S.  Cortez 
Street,  Prescott,  Arizona  86303.  520- 
445-7253. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
•System  land  is  hereby  withdrawn  from 
location  and  entry  under  the  United 
States  mining  laws  (30  U.S.C.  Ch.  2 
(1994)),  but  not  from  leasing  under  the 
mineral  leasing  laws,  to  protect  the 
Hassayampa  River  Riparian  Corridor: 

Gila  and  Salt  River  Meridian 

Prescott  National  Forest 

T.  13  N..  R.  2  W.. 

Sec.  31,  lot  20; 

Sec.  32.  lots  13  to  20,  inclusive; 

Sec.  33,  lots  11  to  14,  inclusive. 
T.  I2V2N.,  R.  2W., 

Sec.  20,  lots  1  to  4,  inclusive; 

Sec.  21,  lots  1  to  4,  inclusive, 
SEV4SWV4SEV4,  and  SEV4SEV4; 

Sec.  22,  SWV4SWV4  and  SE'aSW'A; 

Sec.  26.  lot  4,  lots  8  to  17,  inclusive,  and 
MS  4051; 

Sec.  27,  lots  1  to  6  inclusive,  W%NWV«. 
and  MS  4051; 

Sec.  35.  lots  2.  3.  and  9,  and  MS  2648. 

The  area  described  contains  1,677.25  acres 
in  Yavapai  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
land  laws  governing  the  use  of  the 
National  Forest  System  land  under 
lease,  license,  or  permit,  or  governing 
the  disposal  of  their  mineral  or 
vegetative  resources  other  than  under 
the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  itom  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
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conducted  before  the  expiration  date 
pursuant  to  Section  204(0  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  (1994),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  October  5, 1999. 
John  Berry, 

Assistant  Secretary  of  the  Interior. 
(FR  Doc.  99-26678  Filed  10-8-99;  8:45  am) 
BHJJNO  COOE  3410-11-P 


DEPARTMErn*  OF  THE  INTERIOR 
BurMu  of  Land  Management 

[AZ-030-1430-00-2Z;  AZA-20666] 

Nolic*  Of  Realty  Action  Modified 
Competitive  Sele  of  Public  Landa  in 
Mohave  County,  AZ 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action,  modified 

competitive  sale. 

SUMMARY:  The  following  public  lands 
have  been  foimd  suitable  for  a  modified 
competitive  sale  under  Section  203  of 
the  Federal  Land  Pohcy  and 
Management  Act  of  1976  (90  Stat.  2750; 
43  U.S.C.  1713),  at  not  less  than  the 
estimated  fair  market  value.  The  land 
will  not  be  offered  for  sale  for  at  least 
60  days  after  the  date  of  this  notice. 

Gila  and  Salt  Rhrsr  Meridian,  Arizona 

T.  20  N..  R.  17  W. 
Sec.  8,  lot  3. 
Consisting  of  3.21  acres. 

SUPPLEMENTARY  INFORMATION:  The  above 
described  land  is  being  offered  as  a 
modified  competitive  sale,  sealed  bid 
and  oral  auction,  to  the  adjoining  land 
owners  for  not  less  then  appraised  value 
of  $51,360.  This  land  will  be  offered  to 
the  adjacent  private  landowners  only 
due  to  the  lack  of  legal  access.  All  bids 
must  be  submitted  to  the  Kingman  Field 
Office,  2475  Bev%rly  Ave,  Kingman, 
Arizona  86401,  by  no  later  than  4:00 
p.m.  MST,  December  10, 1999.  Sealed 
bid  forms  and  envelopes  will  be 
provided  to  all  prospective  bidders  prior 
to  the  sale.  Bids  must  be  for  not  less 
than  the  appraised  value  specified 
above.  Each  bid  shall  be  accompanied 
by  a  certified  check,  postal  money  order, 
bank  draft,  or  cashier's  check  made 
payable  to  the  USDI,  Bureau  of  Land 
Management,  for  not  less  than  10 
percent  of  the  amoimt  bid.  The  highest 
qualified  sealed  bid  will  determine  the 
starting  monetary  point  for  oral  bidding. 
Oral  bids  must  bie  in  increments  of 
$100.00. 

The  lands  described  above  is  hereby 
segregated  from  appropriation  under  the 


public  land  laws  including  the  mining 
laws,  pending  disposition  of  this  action 
or  270  days  from  the  date  of  publication 
of  this  notice,  whichever  occurs  first. 

A  successful  bid  for  a  parcel  will 
qualify  the  prospective  purchaser  to 
make  application  for  conveyance  of 
those  mineral  interests  offered  under  the 
authority  of  Section  209(b)  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (90  Stat.  2757;  43  U.S.C. 
1719).  In  addition  to  the  bid  price,  a 
non-refundable  fee  of  $50  will  be 
required  for  purchase  of  the  mineral 
interests.  Those  mineral  interests  to  be 
conveyed  simultaneously  with  the  sale 
of  the  land  have  been  determined  to 
have  no  known  mineral  value. 

Federal  law  requires  that  bidders 
must  be  U.S.  citizens  and  18  years  of  age 
or  older.  Proof  of  citizenship  shall 
accompany  the  bid.  If  two  or  more  valid 
bids  of  the  same  amoimt  are  received, 
the  determination  of  which  is  to  be 
considered  the  highest  bid  shall  be  by 
supplemental  oral  bidding.  The 
remainder  of  the  full  price  bid  shall  be 
paid  within  180  days  of  the  date  of  the 
sale.  Failure  to  pay  the  full  price  within 
the  180  days  shall  disqualify  the 
apparent  high  bidder  and  cause  the  bid 
deposit  to  be  forfeited  to  the  U.S. 
Bureau  of  Land  Management.  The 
conveyance  document,  when  issued, 
will  contain  certain  reservations  to  the 
United  States  and  will  be  subject  to  any 
existing  rights-of-way  and  any  other 
valid  existing  rights. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Field  Manager, 
Kingman  Field  Office,  2475  Beverly 
Ave.,  Kingman,  Arizona  86401.  In  the 
absence  of  timely  objections,  this 
proposal  shall  become  the  final 
determination  of  the  Department  of  the 
Interior. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janna  Paronto,  Land  Law  Examiner,  at 
(520) 692-4449. 

Dated:  September  23, 1999. 
John  C.  Jamrog, 

Program  Manager,  Nonrenewable. 
[FR  Doc.  9»-26465  Filed  10-8-99;  8:45  am] 

BHJJNQ  COOE  4310-32-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-930-421  (M)5;N-59385] 

Notice  Of  Realty  Action:  Lease/ 
Conveyance  for  Recreation  and  Public 
Purpoeee 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Recreation  and  public  purpose 

lease/conveyance. 

summary:  The  following  described 
public  land  in  Las  Vegas,  Clark  Coimty, 
Nevada  has  been  examined  and  found 
suitable  for  lease/conveyance  for 
recreational  or  public  purposes  imder 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act,  as  amended  (43 
U.S.C.  869  et  seq.).  The  City  of  Las 
Vegas  proposes  to  use  the  land  for  a 
Public  Park. 

Mount  Diablo  Meridian,  Nevada 

T.  21  S.,  R.  60  E. 

Sec.  4. 

Government  Lots  17-19,  22,  23  and  35. 

Ck>ntaining  51.74  acres. 

The  land  is  not  required  for  any 
federal  piirpose.  The  lease/conveyance 
is  consistent  with  current  Bureau 
planning  for  this  area  and  wotild  be  in 
the  public  interest.  The  lease/patent, 
when  issued,  will  be  subject  to  the 
provisions  of  the  Recreation  and  Public 
Piuposes  Act  and  applicable  regulations 
of  the  Secretary  of  die  Interior,  and  will 
contain  the  following  reservations  to  the 
United  States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 
.  2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  vnth  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe. 
And  vnll  be  subject  to: 

1.  An  easement  10  feet  in  width  along 
the  North  boundary  of  lots  17-19,  30 
feet  in  width  along  the  South  boundary 
of  lots  17-19,  30  feet  in  width  along  the 
North  boundary  of  lots  22  and  23,  20 
feet  in  width  along  the  West  boimdary 
of  lot  17,  20  feet  in  width  along  the 
South  boundary  of  lots  22  and  23,  40 
feet  in  width  along  the  South  boundary 
of  lot  35,  and  30  feet  in  width  along  the 
West  boundary  of  lot  35  in  fevor  of  the 
City  of  Las  Vegas  for  roads,  public 
utilities  and  flood  control  purposes. 

2.  Those  rights  for  public  utility 
purposes  which  have  been  granted  to 
the  Nevada  Power  Company  by  Permit 


Federal  Register / Vol.  64,  No.  196 /Tuesday,  October  12,  1999 /Notices 


55307 


No.  N-62042,  and  to  the  Las  Vegas 
Valley  Water  District  by  Permit  No.  N- 
53360  under  the  Act  of  October  26,  1976 
(FLPMA).  Detailed  information 
concerning  this  action  is  available  for 
review  at  the  office  of  the  Bureau  of 
Land  Management,  Las  Vegas  Field 
Office,  4765  W.  Vegas  Drive,  Las  Vegas. 
Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  imder  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease/conveyance  under 
the  Recreation  and  Public  Purposes  Act. 
leasing  imder  the  mineral  leasing  laws 
and  disposals  imder  the  mineral 
material  disposal  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  regarding  the 
proposed  lease/conveyance  for 
classification  of  the  lands  to  the  Field 
Manager,  Las  Vegas  Field  Office,  Las 
Vegas,  Nevada  89108. 

Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  Public 
Park.  Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 

Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development,     - 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  smtability  of  the 
land  for  a  Public  Park. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director. 

In  the  absence  of  emy  adverse 
comments,  the  classification  of  the  land 
described  in  this  Notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register.  The 
lands  will  not  be  offered  for  lease/ 
conveyance  until  after  the  classification 
becomes  effiective. 

Dated:  September  28, 1999. 
Rex  Wells, 

Assistant  Field  Manager,  Division  of  lands. 
Las  Vegas,  NV. 

IFR  Doc.  99-26462  Filed  10-6-99;  8:45  am] 
BILUNQ  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[UT-940-5440-00  J010;  UTU-45824  and 
UTU-52877] 

Recreation  and  Public  Purposes 
Classification  Terminations;  Utah 

agency:  Burau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  Two  classifications  for 
Recreation  and  Public  Purposes  (R&PP) 
are  being  terminated  in  Washington 
County,  Utah.  The  lessees  in  both  cases 
have  relinquished  all  or  a  portion  of 
their  R&PP  leases,  and  the  lands  are 
needed  for  other  purposes.  The  lands 
are  to  be  included  in  land  exchanges  to 
acquire  private  lands  with  high  public 
values. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Massey,  St.  George  Field  Office, 
345  E.  Riverside  Drive,  St.  George.  Utah 
84790. 

SUPPLEMENTARY  INFORMATION:  On 
November  2, 1983, 10  acres  of  public 
land  were  classified  for  R&PP  purposes 
(UTU-45824).  Subsequently,  a  R&PP 
lease  was  issued  to  the  Washington 
County  School  District  for  a  school  site 
on  December  13, 1983.  The  legal 
description  of  the  property  is: 

Salt  Lake  Meridian,  Utah 

T.  43  S.,  R.  16  W. 
Sec.  1.  lot  16. 
Containing  10  acres  more  or  less. 

By  letter  dated  July  11, 1997,  the 
School  District  relinquished  their  lease, 
and  the  relinquishment  was  accepted  by 
the  Bureau  of  Land  Management. 

On  May  28, 1997,  880.26  acres  of 
public  land  were  classified  for  R&PP 
purposes  (UTU-52877).  Subsequently,  a 
RPP  lease  was  issued  to  the  Washington 
Coimty  Water  Conservancy  District  for 
the  Quail  Creek  Recreation  Area  on  June 
10, 1997.  By  letter  dated  April  9,  1999, 
the  Conservancy  District  relinquished 
it's  interest  in  26.18  acres  of  the  leased 
land,  and  the  relinquishment  was 
accepted  by  the  Bureau  of  Land 
Management.  The  legal  description  of 
the  property  is: 

Salt  Lake  Meridian,  Utah 

T.  41  S..  R.  14  W. 
Sec.  26.  lot  20. 
Containing  26.18  acres. 

Effective  the  date  of  publication  of 
this  notice,  the  Recreation  and  Public 
Purposes  classification  for  the  two 
parcels  of  land  described  above,  is 
hereby  terminated. 

At  8  a.m.  on  the  date  of  publication 
of  this  notice,  the  lands  described  above 


will  be  opened  to  the  operation  of  the 
public  land  laws  generally,  subject  to 
valid  existing  rights,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  At  8  a.m.  on  the  date  of 
publication  of  this  notice,  the  lands 
described  above  will  be  opened  to 
location  and  entry  under  the  United 
States  mining  laws,  subject  to  valid 
existing  rights,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  The  lands  described 
above  are  currently  segregated  for 
exchange. 

Dated:  September  23. 1999. 
James  D.  Crisp, 

St.  George  Field  Office  Manager. 
(FR  Doc.  99-26461  Filed  10-8-99;  8:45  am) 
HLUNO  CODE  431  »-OQ-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-«57-00-1420-00:  GP9-0340] 

niing  of  Plats  of  Survey:  Oregon/ 
Washington 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACnON:  Notice. 

SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office,  Portland,  Oregon,  thirty  (30) 
calendar  days  from  the  date  of  this 
publication. 

Willamette  Meridian 

Oregon 

T.8  S..  R.  7  W. 

Accepted  September  20, 1999. 
T.  8  S..  R.  8  W. 

Accepted  September  20, 1999. 

Washington 

T.  35  N..  R.  25  E. 
Accepted  September  24, 1999. 

If  protests  against  a  suirvey.  as  shown 
on  any  of  the  above  plat(s),  are  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest(s).  A  plat 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affirmed. 

The  plat(s)  will  be  placed  in  the  open 
files  of  the  Oregon  State  Office,  Bureau 
of  Land  Management.  1515  S.W.  5th 
Avenue,  Portland,  Oregon  97201,  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of 
the  plat(s)  may  be  obtained  from  the 
above  office  upon  required  payment.  A 
person  or  party  who  wishes  to  protest 
against  a  survey  must  file  with  the  State 
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Director,  Bureau  of  Land  Management, 
Portland,  Oregon,  a  notice  that  they 
wish  to  protest  prior  to  the  proposed 
official  filing  date  given  above.  A 
statement  of  reasons  for  a  protest  may  be 
filed  with  the  notice  of  protest  to  the 
State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
proposed  official  filing  date. 

The  above-listed  plats  represent 
dependent  resurveys,  survey,  and 
subdivision. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  (1515 
S.W.  5th  Avenue)  P.O.  Box  2965, 
Portland,  Oregon  97208. 

Dated:  September  27, 1999. 
Robert  D.  DeViney,  Jr., 
Branch  of  Realty  and  Records  Services. 
(FR  Doc.  99-26463  Filed  10-6-99;  8:45  am) 
BHJJNO  COOE  4310-39-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servica 

Notica  of  Daaignation  of  Potential 
WiMamaaa  aa  Wlidameaa,  Fire  ialand 
National  Saaafwra 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

The  Otis  Pike  Fire  Island  High  Dunes 
Wilderness  Act,  Public  Law  96-585. 
December  23, 1980,  designated 
approximately  1,363  acres  as  wilderness 
in  the  Fire  Island  National  Seashore  and 
further  identified  18  acres  as  potential 
wilderness  additions.  The  National  Park 
Service  (NPS)  described  the  wilderness 
and  potential  wilderness  areas  on  maps 
entitled  "Wilderness  Plan-Fire  Island 
National  Seashore,"  dated  December, 
1980.  In  November,  1983  the  NPS 
adopted  the  "Wilderness  Management 
Plan,  Fire  Island  National  Seashore" 
which  also  contained  the  legal 
description  of  the  wilderness 
boimdaries  and  a  map  showing  the 
wilderness  and  the  potential  wilderness 
areas. 

Section  (c)  of  Public  Law  96-585 
provided  a  process  whereby  potential 
wilderness  additions  within  the  Fire 
Island  National  Seashore  would  become 
designated  wilderness  upon  publication 
in  the  Federal  Register  of  a  notice  by 
the  Secretary  of  the  Interior  that  all  uses 
on  the  land  prohibited  by  the 
Wilderness  Act  (Public  Law  88-577) 
have  ceased. 

The  NPS  has  determined  that  all  of 
the  Wilderness  Act  prohibited  activities 
of  the  following  described  designated 
potential  wilderness  additions  have 


ceased.  Such  lands  are  entirely  in 
Federal  ownership.  In  that  these  parcels 
now  fully  comply  with  the  instructions 
contained  in  Pub.  L.  96-585,  this  notice 
hereby  designates  the  identified  17  acres 
of  potential  wilderness  within  Fire 
Island  National  Seashore  as  designated 
wilderness.  This  acreage  will  be  added 
to  the  National  Wilderness  Preservation 
System  and  bring  the  total  wilderness 
acreage  of  the  Fire  Island  National 
Seashore  to  1,380  acres,  more  or  less. 
There  remains  1  acre,  more  or  less,  of 
potential  wilderness  additions  within 
Fire  Island  National  Seashore. 

The  potential  wilderness  lands  hereby 
designated  as  wilderness  are  described 
as: 

(1)  The  sites  of  former  residential 
structures  and  their  associated  access 
roads,  further  identified  as; 

(a)  seven  (7)  sites  at  Long  Cove 

(b)  thirteen  (13)  sites  at  Whalehouse 
Point 

(c)  one  (1)  site  at  Old  Inlet 

(2)  the  vehicle  cuts  at  long  Cove, 
Whalehouse  Point,  and  Old  Inlet,  and 
the  sand  roads  leading  from  them  to  the 
access  roads  to  the  former  residences  at 
Long  Cove,  Whalehouse  Point,  and  Old 
Inlet,  and  the  access  road  to  Watch  Hill. 

(3)  The  sites  of  the  former  Watch  Hill 
horse  stable  and  maintenance  yard,  and 
the  access  roads  leading  to  them. 

(4)  The  former  Long  Cove  boardwalk 
nature  trail. 

The  area  of  1  acre,  more  or  less, 
including  the  boardwalk  nature  trail  at 
Smith  point  and  the  boardwalk,  dime 
crossing  and  bathhouse  at  Old  Inlet  will 
remain  as  potential  wilderness  imtil 
such  time  as  existing  non-conforming 
uses  are  terminated. 

The  maps  and  legal  description  are  on 
file  at  the  headquarters  of  the  Fire  Island 
National  Seashore,  120  Laurel  Street, 
Patchogue.  NY  11772,  and  at  the  Office 
of  the  Director.  1849  C  Street  NW, 
Washington  DC  20240 

Dated:  October  4. 1999. 
Robert  Stanton, 

Director,  National  Park  Service. 

(FR  Doc.  99-26563  Filed  10-8-99;  8:45  am] 

BILLING  COOE  4310-70-V 


DEPARTMENT  OF  THE  INTERIOR 
National  Parle  Service 
Tailgraaa  Prairie  National  Praaerva 
AGENCY:  National  Park  Service,  Interior. 


ACTION:  Notice  of  meeting. 


SUMMARY:  This  notice  sets  the  schedule 
for  a  meeting  of  the  Tallgrass  Prairie 


National  Preserve  Advisory  Committee. 
Notice  of  this  meeting  is  required  under 
the  Federal  Advisory  Committee  Act 
(Public  Uw  92-463). 

DATE,  TIME,  AND  ADDRESS:  Wednesday, 
October  27, 1999;  8:30  a.m.  until 
business  and  public  comment  are 
complete;  Chase  County  Community 
Building,  Swope  Park,  Walnut  and 
Coimty  Road,  Cottonweod  Falls,  Kansas. 

This  business  meeting  is  open  to  the 
public.  Space  and  facilities  to 
accommodate  members  of  the  public  are 
limited  and  people  will  be 
accommodated  on  a  first-come,  first- 
served  basis.  An  agenda  will  be 
available  from  the  Superintendent  one 
week  prior  to  the  meeting.  Attendees  are 
encouraged  to  participate  in  these 
meetings.  If  you  would  like  to  address 
the  committee,  please  contact  the 
Superintendent  by  October  19, 1999,  at 
the  address  or  telephone  niunber  listed 
below  requesting  that  your  name  be 
added  to  the  agenda.  Depending  on  the 
number  of  requests,  the  Superintendent 
has  the  right  to  limit  the  amoimt  of  time 
each  participant  is  allowed  to  address 
this  committee. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Miller,  Superintendent,  Tallgrass 
Prairie  National  Preserve,  P.O.  Box  585, 
Cottonwood  Falls,  Kansas  66845;  or 
telephone  him  at'316-273-6034. 

SUPPt^MENTARY  INFORMATION:  The 
Tallgrass  Prairie  National  Preserve  was 
established  by  Public  Law  104-333, 
dated  November  12, 1996. 

Dated:  September  30, 1999. 
David  N.  Given, 

Deputy  Regional  Director,  Midwest  Region. 
[FR  Doc.  99-26561  Filed  10-8-99;  8:45  am) 
BIUJNG  COOE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Parte  Servica 

National  Ragiatar  of  Hiatoric  Placaa; 
Notification  of  Pending  Nominationa 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
October  2, 1999.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  vmtten 
comments  concerning  the  significance 
of  these  properties  tmder  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  1849  C  St.  NW, 
NC400,  Washington,  DC  20240.  Written 
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comments  should  be  submitted  by 
October  27,  1999. 
Beth  Boiand, 

Acting  Keeper  of  the  National  Register. 

Arizona 
Yavapai  County 

Fort  Whipple — Department  of  Veterans 
Affairs  Medical  Center  Historic  District, 
500  AZ  89  N,  Prescott,  99001274 

Delaware 

New  Castle  County 

Fort  Dupont  Historic  District,  DE  9,  S  of 

Chesapeake  and  Delaware  Canal,  Delaware 

City,  99001275 
Wilmington  Rail  Viaduct,  Amtrak's  NE 

corridor  through  Wilmington,  Wilmington, 

99001276 

Idaho 
Bonner  County 

Sandpoint  High  School.  (Public  School 
Buildings  in  Idaho  MPS).  102  S.  Euclid 
Ave.,  Sandpoint,  99001277 

Canyon  County 

Obendorf,  George,  Gothic  Arch  Truss  Bam, 
24047  Batt  Comer  Rd.,  Wilder  vicinity, 
99001278 

Maryland 

Queen  Anne's  County 

Keating  House,  208  S.  Liberty  St.,  Centreville. 
99001281 

Washington  County 

Piper  House,  200  E.  Main  St..  Sharpsburg 
vicinity,  99001279 

Baltimore  Independent  City 

Proctor  and  Gamble  Baltimore  Plant,  1422 
Nicholson  St.,  Baltimore,  99001280 

Mississippi 

Franklin  County 

Clear  Springs  Recreation  Area,  Area  of  Clear 
Springs  Lake,  Roxie  vicinity,  99001282 

Scott  County      - 

Moore  Lookout  Tower.  Scott  Cty.  Rd.  503, 
Forest  vicinity,  99001283 

North  Carolina 

Moore  County 

Jugtown  Pottery,  330  Jugtown  Rd.,  Seagrove 
vicinity,  99001284 

Oregon 

Marion  County 

Oregon  Pacific  Railroad  Linear  Historic 
District,  Roughly  a'20  mi.  section  of  the 
Old  Railroad  Grade  bet.  Idanha  and  The 
Cascade  Range  summit,  Santiam  Junction 
vicinity,  99001285 

Union  County 

Hudelson,  A.B.  and  Son,  Building,  200  E  St., 
North  Powder,  99001286 


Pennsylvania 
Elk  County 

Johnsonburg  Commercial  Historic  District, 
Roughly  along  Center,  Bridge,  and  Market 
Sts.,  Johnsonburg,  99001290 

Lehigh  County 

Helfrich's  Springs  Grist  Mill  (Boundary 
Increase),  506  Mickley  Rd.,  Whitehall 
Township.  99001288 

Luzerne  County 

Bear  Creek  Village  Historic  District,  PA  115 
at  Bear  C  reek  Dam,  Bear  Creek  Village, 
99001287 

Philadelphia  County 

Pennsylvania  Railroad  Freight  Building. 
3118-3198  Chestnut  St.,  Philadelphia, 
99001291 

York  County 

United  Cigar  Manufacturing  Company,  201 
N.  Penn  St.,  York  City,  99001289 

Texas 

Dallas  County 

Dallas  Tent  and  Awning  Building,  3401 
Commerce  St.,  Dallas,  99001292 

Utah 

Duchesne  County 

Indian  Canyon  Ranger  Station,  UT  33, 
Duchesne  Ranger  District,  Duchesne 
vicinity,  99001294 

Stockmore  Ranger  Station,  UT  30.  Duschesne 
ranger  District,  Tabiona  vicinity,  99001293 

Vermont 

Bennington  County 

Bradford,  W.H.,  Hook  and  Ladder  Fire  House, 
212  Safford  St..  Bennington.  99001295 

[FR  Doc.  99-26564  Filed  10-8-99;  8:45  am) 
BILUNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Availability  of  Director's 
Orders  53,  ttie  Revised  Guidance  for 
All  Special  Park  Uses  in  Units  of  the 
National  Park  Service 

agency:  National  Park  Service,  Interior. 
ACTION:  Public  notice. 

summary:  The  National  Park  Service 
(NPS)  has  available  for  public  review, 
the  proposed  revised  guidance 
dociunent  for  all  special  park  uses  in 
units  of  the  NPS.  This  information  was 
developed  to  provide  guidemce  to 
managers  in  ail  units  of  the  National 
Park  System  who  deal  with  requests  for 
special  park  uses  including  but  not 
Ihnited  to  special  events,  utility  rights- 
of-way  including  those  for 
telecommunication  antenna  sites, 
commercial  filming  and  photography, 
and  other  uses.  At  the  end  of  the  review 


period,  this  material  virill  appear  as  a 
Director's  Order  for  Special  Park  Uses 
distributed  to  all  NPS  units.  This 
document  will  provide  guidance  to  park 
managers  concerning  all  aspects  of 
requests  for  special  park  uses  in  the 
National  Park  System,  from  the  initial 
contact,  through  on-scene  protection  of 
resotirces,  and  ending  with  complete 
recovery  and  restoration  of  the  site.  This 
document  will  supersede  and  replace 
the  existing  Director's  Order  53A 
dealing  only  with  telecommtinications, 
and  consist  of  a  concise  treatment  of  the 
entire  subject  of  special  park  uses. 
Copies  of  the  proposed  guidance 
document  will  be  made  available  upon 
request  by  writing:  Chip  Davis,  National 
Park  Service.  Ranger  Activity  Division, 
1849  C  St.  NW,  Suite  7408,  Washington, 
DC  20240.  or  by  calling  202-208-4874. 
dates:  Written  comments  will  be 
accepted  through  November  12,  1999. 
ADDRESSES:  Comments  should  be 
addressed  to:  Dick  Young,  Special  Park 
Uses  Program  Manager,  C/O  Colonial 
NHP,  P.O.  Box  210,  Yorktown,  VA 
23690. 

FOR  FURTHER  INFORMATION  CONTACT:  Dick 
Young  at  757-898-7846,  or  757-898- 
3400,  ext.  51. 

Dated:  October  1, 1999. 
Chris  Andress, 

Chief,  Ranger  Activities  Division. 
[FR  Doc.  99-26562  Filed  10-8-99;  8:45  ami 

BILUNG  CODE  43ia-70-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

[OJP(OJJDP)-1253]  ' 

RIN1121-ZB87 

IMeeting  of  the  Coordinating  Council 
on  Juvenile  Justice  and  Delinquency 
Prevention 

AGENCY:  Office  of  Justice  Programs, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Justice. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  A  meeting  of  the  Coordinating 
Council  on  Juvenile  Justice  and 
Delinquency  Prevention  will  take  place 
in  the  District  of  Columbia  on  Friday, 
November  5.  1999,  beginning  at  1:00 
p.m.  and  ending  at  3:00  p.m.  (EDT). 
This  advisory  committee,  chartered  as 
the  Coordinating  Coimcil  on  Juvenile 
Justice  and  Delinquency  Prevention, 
will  meet  in  the  Mansfield  Room  (S207) 
at  the  United  States  Capitol  Building, 
Washington,  DC  20510.  The 
Coordinating  Council,  established 
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piirsuant  to  Section  3(2)A  of  the  Federal 
Advisory  Conunittee  Act  (5  U.S.C.  App. 
2],  will  meet  to  carry  out  its  advisory 
functions  under  Section  206  of  the 
Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974,  as  amended. 
This  meeting  will  be  open  to  the  public. 
Members  of  the  public  who  are 
attending  the  meeting  should  notify  the 
Juvenile  Justice  Resource  Center  by  5:00 
p.m.  (EDT)  on  Monday,  October  25, 
1999.  The  contact  person  is  Nichelle 
Millings,  who  can  be  reached  at  (301) 
519-5901.  For  security  purposes, 
pictiire  identification  will  be  required. 
ShayBikhik. 

Administrator  Office  of  Juvenile  Justice  and 
Delinquency  Prevention. 
(FR  Doc.  99-26595  Filed  10-8-99;  8:45  am] 
BUJNQ  COOe  441»-1»# 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunthin*  Act  MMting 

NotlM  of  Changes  in  Subject  of 
Meeting  and  Cancellation  of  Closed 
Meeting 

The  National  Credit  Union 
Administration  Board  determined  that 
its  business  required  the  deletion  of  the 
following  two  items  from  the  previously 
annoimced  closed  meeting  (Federal 
Register,  Vol.  64,  page  54364, 
Wednesday,  October  6, 1999)  scheduled 
for  Wednesday,  October  6, 1999. 

1.  Field  of  Membership  Appeal. 
Closed  pursuant  to  exemption  (8). 

2.  Modification  of  NCUA's 
Indemnification  Policy.  Closed  pursuant 
to  exemptions  (2)  and  (6). 

The  Board  voted  unanimously  that 
agency  business  required  that  these 
items  be  deleted  from  the  agenda  with 
less  than  the  usual  seven  days  notice 
and  that  no  earlier  announcement  of 
these  changes  was  possible. 

The  previously  announced  items  were 
the  same  two  items  deleted  from'  the 
agenda.  Since  those  were  the  only  two 
items  on  the  agenda,  there  being  no 
agenda,  the  closed  meeting  was 
canceled. 

FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Baker,  Secretary  of  the  Board, 
Telephone  (703)  518-6304. 
Becky  Baker, 

Secretary  of  the  Board. 

(FR  Doc.  9©-26677  Filed  10-7-99;  2:17  pm) 

BtLUNGCOOE  7S35-01-H 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permits  Issued  Under  the 
Antarctic  Conservation  Act  of  1978 

agency:  National  Science  Foimdation. 
ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  Act  of  1978, 
Public  Law  95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 
This  is  the  required  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy,  Permit  Office, 
Office  of  Polar  Programs,  Rm.  755, 
National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
SUPPLEMENTARY  INFORMATION:  On  August 
17, 1999,  the  National  Science 
Foundation  published  a  notice  in  the 
Federal  Register  of  permit  applications 
received.  Permits  were  issued  on 
October  4, 1999  to  the  following 
applicants: 

David  Ainley:  Permit  No.  2000-007 
John  E.  Carlstrom:  Permit  No.  2000-010 
Nadene  G.  Kennedy, 
Permit  Officer. 
[FR  Doc.  99-26467  Filed  10-8-99;  8:45  am] 

BILUNG  COOE  75SS-01-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Sunshine  Act  Meeting 

TIME  AND  DATE:  9:30  a.m.,  Tuesday, 

October  19, 1999. 

PLACE:  NTSB  Board  Room,  5th  Floor, 

490  L'Enfant  Plaza,  S.W.,  Washington, 

DC  20594. 

STATUS:  The  first  item  is  open  to  the 

public.  The  last  four  items  are  closed 

under  Exemption  10  of  the  Government 

in  the  Sunshine  Act. 

MATTERS  TO  BE  CONSIDERED: 

7205    Response  to  Safety 
Recommendation  A-95-116  from 
Federal  Aviation  Administration 
regarding  information  to  be  retained 
in  pilot  records. 

6989    Opinion  and  Order: 
Administrator  v.  Svensson,  Docket 
SE-14843;  disposition  of  the 
Administrator's  appeal. 

7148A    Opinion  and  Order: 
Administrator  v.  Worth,  Docket  SE- 
15013;  disposition  of  respondent's 
petition  for  reconsideration. 

7176  Opinion  and  Order: 
Administrator  v.  Macko,  Docket  SE- 
15188;  disposition  of  respondent's 
appeal. 

7177  Opinion  and  Order: 
Administrator  v.  Livingston,  Docket 


254-EAJA-SE-14331;  disposition  of 

the  Adininistrator's  appeal. 
NEWS  MEDIA  CONTACT:  Telephone:  (202) 
314-6100. 

Individuals  requesting  specific 
accommodation  should  contact  Mrs. 
Barbara  Bush  at  (202)  314-6220  by 
Friday,  October  15, 1999. 

FOR  MORE  INFORMATION  CONTACT:  Rhonda 
Underwood  (202)  314-6065. 

Dated:  October  7. 1999. 
Rhonda  Underwood, 
Federal  Reffster  Liaison  Officer. 
[FR  Doc.  99-26698  Filed  10-7-99;  2:43  pm] 
BailNO  COOE  7533-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Doclwt  No.  50-440] 

RrstEnergy  Nuclear  Operating 
Company,  at  al.;  Order  Approving 
Transfer  of  License  And  Conforming 
Amendment 


The  Cleveland  Electric  Illuminating 
Company  (CEICO),  Duquesne  Light 
Company  (DLC),  Ohio  Edison  Company, 
OES  Nuclear,  Inc.,  Pennsylvania  Power 
Company  (Penn  Power),  Toledo  Edison 
Company,  and  FirstEnergy  Nuclear 
Operating  Company  (FENOC)  are  the 
licensees  of  the  Perry  Nuclear  Power 
Plant,  Unit  1  (PNPP).  FENOC,  the  only 
non-owner  licensee,  acts  as  agent  for  the 
owners  and  has  exclusive  responsibility 
for,  and  control  over,  the  physical 
construction,  operation,  and 
maintenance  of  PNPP  as  reflected  in 
Operating  License  No.  NPF-58.  With 
the  exception  of  DLC,  FENOC  and  each 
of  the  remaining  licensees  are  wholly 
owned  subsidiaries  of  FirstEnergy 
Corporation  (FE).  The  U.S.  Nuclear 
Regulatory  Commission  (NRC)  issued 
Operating  License  No.  NPF-58  on 
March  18, 1986,  pursuant  to  Part  50  of 
Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR  Part  50).  The 
facility  is  located  on  the  shore  of  Lake 
Erie  in  Lake  County,  Ohio, 
approximately  35  miles  northeast  of 
Cleveland,  Ohio. 


By  application  dated  May  5, 1999, 
CEICO,  DLC,  and  FENOC  requested 
approval  of  the  proposed  transfer  of 
DLC's  13.74  percent  undivided 
ownership  interest  in  PNPP  to  CEICO, 
which  presently  owns  a  31.11  percent 
interest.  In  addition,  the  application 
requested  approval  of  a  conforming 
amendment  to  reflect  the  transfer.  No 
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physical  changes  will  be  made  to  PNPP 
as  a  result  of  this  transfer,  and  there  will 
be  no  significant  change  in  the 
operations  of  PNPP.  FENOC  would 
remain  as  the  agent  for  the  joint  owners 
of  the  facility  and  would  continue  to 
have  exclusive  responsibility  for  the 
management,  operation,  and 
maintenance  of  PNPP.  The  conforming 
amendment  would  remove  DLC  from 
the  facility  operating  license. 

Approval  of  the  transfer  and 
conforming  license  amendment  was 
requested  piu-suant  to  10  CFR  50.80  and 
50.90.  Notice  of  the  application  for 
approval  and  an  opportunity  for  a 
hearing  was  published  in  the  Federal 
Register  on  June  14, 1999  (64  FR  31879). 

Under  10  CFR  50.80,  no  license,  or 
any  right  thereunder,  shall  be 
transferred,  directiy  or  indirectiy, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  consent  in  writing.  Upon  review 
of  the  information  contained  in  the 
application  of  May  5, 1999,  and  other 
information  before  the  Commission,  the 
NRC  sta^  has  determined  that  CEICO  is 
qualified  to  hold  the  license  to  the 
extent  proposed  in  the  application  and 
that  the  transfer  of  the  license,  to  the 
extent  it  is  held  by  DLC,  to  CEICO  is 
otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  issued  by  the  Commission, 
subject  to  the  conditions  set  forth 
herein.  The  NRC  staff  has  further  foimd 
that  the  application  for  the  proposed 
license  amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations  set  forth  in  10  CFR 
Chapter  I;  the  facility  will  operate  in 
conformity  with  the  application,  the 
provisions  of  the  Act,  and  the  rules  and 
regidations  of  the  Commission;  there  is 
reasonable  assurance  that  the  activities 
authorized  by  the  proposed  license 
amendment  can  be  conducted  without 
endangering  the  health  and  safety  of  the 
public  and  that  such  activities  will  be 
conducted  in  compliance  with  the 
Commission's  regulations;  the  issuance 
of  the  proposed  license  amendment  will 
not  be  inimical  to  the  common  defense 
and  security  or  to  the  health  and  safety 
of  the  public;  and  the  issuance  of  the 
proposed  amendment  will  be  in 
accordance  with  10  CFR  Part  51  of  the 
Commission's  regulations,  and  all 
applicable  requirements  have  been 
satisfied.  The  foregoing  findings  are 
supported  by  a  safety  evaluation  dated 
September  30, 1999. 

m 

Accordingly,  pursuant  to  Sections 
161b,  161i,  and  184  of  the  Atomic 


Energy  Act  of  1954,  as  amended;  42 
use  2201(b),  220Ki).  and  2234;  and  10 
CFR  50.80,  It  is  hereby  ordered  that  the 
license  transfer  referenced  above  is 
approved,  subject  to  the  following 
conditions: 

(1)  All  decommissioning  funding 
arrangements  pertaining  to  the  transfer 
of  DLC's  ownership  interest  to  CEICO, 
as  set  forth  in  the  application  and  the 
safety  evaluation  supporting  this  Order, 
shall  be  implemented  and  fulfilled. 

(2)  After  the  receipt  of  all  required 
regulatory  approvals  of  this  transfer  of 
DLC's  interest  in  Perry  to  CEICO,  CEICO 
shall  inform  the  Director,  Office  of 
Nuclear  Reactor  Regulation,  in  writing, 
of  such  receipt  within  five  business 
days,  and  of  the  date  of  the  closing  of 
the  transfer  no  later  than  seven  business 
days  prior  to  the  date  of  the  closing. 
Shoidd  the  transfer  not  be  completed  by 
September  30,  2000,  this  Order  shall 
become  null  and  void,  provided, 
however,  on  application  and  for  good 
cause  shown,  such  date  may  be 
extended. 

It  is  further  ordered  that,  consistent 
with  10  CFR  2.1315(b),  a  license 
amendment  that  makes  changes,  as 
indicated  in  the  attachment  to  this 
Order,  to  conform  the  license  to  reflect 
the  subject  license  transfer  is  approved. 
Such  amendment  shall  be  issued  and 
made  effective  at  the  time  the  proposed 
license  transfer  is  completed. 

This  Order  is  effective  upon  issuance. 

For  further  details  with  respect  to  this 
Order,  see  the  application  dated  May  5, 
1999,  and  the  safety  evaluation  dated 
September  30, 1999,  which  are  available 
for  public  inspection  at  the 
Commission's  Public  Dociunent  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Perry  Public  Library,  3753  Main  Street, 
Perry,  OH  44081. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  September  1999. 

For  The  Nuclear  Regulatory  Cbinmission. 
Samuel  J.  Collins, 
Director,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  99-26490  Filed  10-6-99;  8:45  am] 
BILLING  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-361  and  50-382] 

Southern  Califomla  Edison  Company, 
San  Onofre  Nuclear  Generating 
Station,  Units  2  and  3;  Notice  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  Licenses  Nos.  NPF- 
10  and  NPF-15  issued  to  Southern 
California  Edison  Company  (SCE,  the 
licensee)  for  operation  of  the  San  Onofre 
Nuclear  Generating  Station  (SONGS), 
Units  2  and  3,  located  in  San  Diego 
County,  California. 

The  proposed  amendments  would 
revise  the  SONGS  Units  2  and  3 
technical  specifications  (TSs) 
Surveillance  Requirement  (SR)  3.3.9  to 
include  a  response  time  testing 
requirement  for  the  control  room 
isolation  signal  (CRIS). 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
fecility  in  accordance  with  the  proposed 
amendments  woidd  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

Do  the  proposed  amendments — 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response:  No. 

The  proposed  change  v«ll  maintain  the 
Control  Room  Isolation  Signal  (CRIS) 
operability  and  surveillance  requirements  in 
the  Technical  Specification.  The  proposed 
change  only  adds  response  time  testing.  The 
probability  of  an  accident  and  the 
consequences  of  an  accident  are  unaffected 
by  this  proposed  change  since  the  Safety 
Analysis  remains  unaffected.  Therefore, 
operation  of  the  facility  in  accordance  with 
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this  change  will  not  involve  an  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated? 

Response;  No. 

Addition  of  response  time  testing  will  not 
alter  the  design  and  operational  interface 
between  the  CRIS  instrumentation  and 
existing  plant  equipment.  The  monitors  will 
continue  to  operate  and  perform  their 
intended  safety  function  to  isolate  the  control 
room  following  a  design  basis  accident  as 
before.  Therefore,  operation  of  the  facility  in 
accordance  with  this  proposed  change  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety? 

Response:  No. 

This  proposed  change  will  not  affect  the 
margin  of  safety  since  this  is  an  addition  to 
the  Technical  Speciflcations  with  the 
purpose  of  verifying  compliance  with  10  CFR 
Part  50  Appendix  A  General  Design  Criterion 
19.  Addition  of  response  time  testing  will 
verify  this  specific  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
siradficant  hazards  consideration. 

The  Commission  is  seeking  pubUc 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendments  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Conmiission  may  issue  the  license 
amendments  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendments  involve  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportimity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrecjuently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 


Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  vmtten  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  November  12, 1999,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendments 
to  the  subject  facilities  operating 
licenses  and  any  person  whose  interest 
may  be  affected  by  this  proceeding  and 
who  wishes  to  participate  as  a  party  in 
the  proceeding  must  file  a  written 
request  for  a  hearing  and  a  petition  for 
leave  to  intervene.  Requests  for  a 
hearing  and  a  petition  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of  . 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  part  2. 
Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  document  room 
located  at  the  Main  Library,  University 
of  California,  Irvine,  California  92713.  If 
a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 


subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  dociunents  of  which  the 
petitioniar  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  Uie 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendments. 
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If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  by  close  of  business  of 
the  above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Coimsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  Douglas  K. 
Porter,  Esquire,  Southern  California 
Edison  Company,  2244  Walnut  Grove 
Avenue,  Rosemead,  California  91770, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  October  20, 1998 
(PCN  485),  as  supplemented  August  13, 
1999,  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  document  room, 
located  at  the  Main  Library,  University 
of  California,  Irvine,  California  92713. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  October,  1999. 

For  the  Nuclear  Regulatory  Commission. 
L.  Raghavan, 

Senior  Project  Manager,  Section  2,  Project 
Directorate  IV  &■  Decommissioning,  Division 
of  Licensing  Project  Management,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  99-26488  Filed  10-8-99;  8:45  am] 

BRUNO  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Dodwt  No.  50-155] 

Consumers  Energy  Company;  Big 
Rock  Point  Plant;  Environmental 
Aaaassmant  and  Rnding  of  No 
Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 


considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
6,  issued  to  Consumers  Energy 
Company  (the  licensee).  The 
amendment  would  revise  Appendix  A 
Technical  Specifications  (TSs)  for  the 
Big  Rock  Point  (BRP)  Plant,  a 
permanently  shutdown  nuclear  reactor 
facility  located  in  Charlevoix  County, 
Michigan. 

Envirounental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  make 
changes  to  the  TSs  by  deleting  (1)  the 
definition  Site  Boundary  and  its  use 
throughout  the  TSs,  (2)  Figure  5.1-1,  the 
BRP  site  map,  (3)  TS  5.1.1  paragraph 
numbering,  and  (4)  other  site-specific 
information  describing  the  site  and  site 
boimdary.  The  proposed  action  would 
also  make  editorial  or  administrative 
changes  to  TSs  6.6.2.5.g,  h,  and  j  and 
6.6.2.6.b  for  the  above  four  changes.  The 
proposed  action  is  in  accordance  with 
the  licensee's  application  for 
amendment  dated  May  11, 1999,  as 
supplemented  by  letters  dated  June  3 
and  July  28, 1999. 

The  Need  for  the  Proposed  Action 

The  proposed  action  would,  for  item 
(1)  above,  remove  from  the  TSs  a 
definition  that  is  not  needed  because 
Site  Boundary  is  defined  in  10  CFR  Part 
20.  The  TSs  and  Part  20  definitions  are 
equivalent.  For  item  (2),  TS  Figure  5.1- 
1,  the  BRP  site  map,  is  equivalently 
represented  in  the  licensee-controlled 
Final  Hazards  Summary  Report  (FHSR) 
and  this  type  of  site-specific  information 
is  not  required  to  be  in  TSs  under  10 
CFR  50.36a  requirements.  Furthermore, 
this  change  to  the  TSs  is  consistent  with 
NRC  guidance  in  NUREG-1433, 
"Standard  Technical  Specifications, 
General  Electric  Plants,  BWR/4."  In 
concert  with  Section  50.36a 
requirements,  NUREG-1433  provides 
guidance  in  determining  a  minimum  set 
of  standard  requirements  for 
permanently  shutdown  reactor  facilities. 
Item  (3)  is  administrative  in  nature  in 
that  it  removes  TS  paragraph  niunbering 
due  to  the  removal  of  site-specific 
information  as  described  in  Item  (4). 
Item  (4)  would  delete  certain  site- 
specific  information  from  the  TS 
description  of  the  BRP  site.  Most  of  this 
site-specific  information  is  already 
contained  in  the  licensee's  FHSR.  This 
information  includes  distances  from  the 
reactor  centerline  to  the  nearest  site 
boimdary.  The  information  that  is  not 
currently  in  the  FHSR  will  be  placed  in 
the  FHSR  as  committed  by  the  licensee 
in  its  letter  of  July  28, 1999.  Regarding 
the  last  item,  editorial  and 


administrative  changes  were  necessary 
as  a  result  of  the  four  changes  made 
above. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  amendment 
to  the  BRP  TSs  and  concludes  that 
issuance  of  the  proposed  amendment 
will  not  have  an  environmental  impact. 
The  proposed  change  in  TS  site-specific 
information  is  consistent  with  the 
regulations  and  regulatory  guidance  and 
is  considered  editorial  and 
administrative  in  nature.  The  licensee 
does  not  propose  any  disposal  or 
relocation  of  nuclear  fuel  or  any  changes 
to  structures,  systems,  components,  or 
site  boundaries. 

The  proposed  action  will  not  increase 
the  probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effiuents  that  may  be 
released  off  site,  and  there  is  no 
significant  increase  in  occupational  or 
public  radiation  exposure.  "Therefore, 
there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  involve  any  historical 
sites.  It  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resoiux:es  not  previously 
considered  in  environmental  reviews  for 
the  BRP  plant. 

Agencies  and  Persons  Contacted 

In  accordance  witii  its  stated  policy, 
on  June  7  and  August  9,  1999,  the  staff 
consulted  with  the  State  of  Michigan 
official,  Mr.  David  W.  Minnaar,  C^ef, 
Radiological  Protection  Section, 
Drinking  Water  and  Radiological 
Protection  Division,  Michigan 
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Department  of  Environmental  Quality, 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  May  11, 1999,  as  supplemented 
by  letters  dated  June  3  and  July  28, 
1999,  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Doomient  Room,  The  Gelman  Building, 
2120  L  Street,  NW.,  Washington.  DC, 
and  at  the  Commission's  local  public 
document  room  located  in  the  North 
Central  Michigan  College  Library,  1515 
Howard  Street,  Petoskey,  Michigan 
49770. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  October,  1999. 

For  the  Nuclear  Regulatory  Commission. 
Michael  T.  Masnik. 

Chief,  Decommissioning  Section,  Project 
Directorate  IV  &■  Decommissioning,  Division 
of  Licensing  Project  Management,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  99-26489  Filed  10-8-99;  8:45  am] 

MULMQ  COOC  TSeO-OI-^ 


NUCLEAR  REGULATORY 
COMMISSION 

[DockM  Noa.  50-948  and  50-364] 

Soulham  Nuelaw  Oparating  Company, 
kic,  AlabMiM  Powar  ComfMny,  Joaaph 
M.  Fariay  Nudaar  Plant.  Untta  1  and  2; 
Envkonmantal  Aaaaaamant  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission) 
is  considering  issuance  of  an 
amendment  to  Facility  Operating 
License  Nos.  NPF-2  and  NPF-8,  issued 
to  Southern  Nuclear  Operating 
Company,  Inc,  (SNC),  for  operation  of 
the  Joseph  M.  Farley  Nuclear  Plant, 
Units  1  and  2.  located  in  Houston 
Coimty,  Alabama. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  fully 
convert  SNC's  current  technical 
specifications  (CTS)  to  Improved 
Technical  Specifications  (ITS]  based  on 
NUREG-1431,  "Standard  Technical 
Specifications,  Westinghouse  Plants," 


Revision  1,  of  April  1995.  The  proposed 
action  is  in  accordance  with  SNC's 
application  of  March  12, 1998, 
supplemented  by  SNC's  letters  of  April 
24,  1998,  August  20,  1998,  November 

20. 1998,  February  3, 1999,  February  20, 
1999,  April  30, 1999  (two  letters),  Jime 

30. 1999,  July  27,  1999,  August  19, 
1999,  August  30, 1999,  and  September 
15, 1999. 

The  Need  for  the  Proposed  Action 

Implementing  ITS  at  Farley  woiUd 
benefit  nuclear  safety.  The 
Commission's  "NRC  Interim  Policy 
Statement  on  Technical  Specification 
Improvements  for  Nuclear  Power 
Reactors,"  (52  FR  3788,  February  6, 
1987),  and  later  the  Commission's 
"Final  Policy  Statement  on  Technical 
Specification  Improvements  for  Nuclear 
Power  Reactors."  (58  FR  39132,  July  22, 
1993),  formalized  this  need.  Each 
reactor  vendor  owners  group  (OG)  and 
the  NRC  staff  developed  standard  TS 
(STS)  to  aid  in  producing  individual 
plant  ITS.  NRC  NUREG-1432  contains 
the  STS  for  Westinghouse-designed 
reactor  plants.  The  NRC  Committee  to 
Review  Generic  Requirements  reviewed 
NUREG-1432,  noted  the  safety  merits  of 
the  STS,  and  indicated  that  it  supported 
operating  plants  converting  to  the  STS. 
SNC  used  NUREG-1432  as  the  basis  for 
developing  the  Farley,  Units  1  and  2, 
ITS. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  proposed  TS 
conversion  does  not  increase  the 
probability  or  consequences  of  accidents 
previously  analyzed  and  does  not  affect 
facility  radiation  levels  or  facility 
radiological  effluents. 

Changes  that  are  administrative  in 
natiu^  have  no  effect  on  the  technical 
content  of  the  ITS  and  are  acceptable. 
The  increased  clarity  and  understanding 
these  changes  bring  to  the  ITS  are 
expected  to  improve  the  operator's 
control  of  the  plant  in  normal  and 
accident  conditions. 

Relocating  CTS  requirements  to  SNC- 
controUed  docimients  does  not  change 
the  requirements.  SNC  may  make  future 
changes  to  these  requirements,  but  SNC 
must  make  the  changes  under  10  CFR 
50.59  or  other  NRC-approved  control 
methods.  This  assures  that  SNC  will 
maintain  adequate  requirements.  All 
such  CTS  relocations  conform  to 
NUREG-1432  guidelines  and  the  Final 
Policy  Statement,  and  are  therefore 
acceptable. 

Changes  involving  more  restrictive 
requirements  are  likely  to  enhance  the 


safety  of  plant  operations  and  are 
acceptable. 

The  NRC  has  reviewed  all  changes 
involving  less  restrictive  requirements. 
Removing  CTS  requirements  that 
provide  little  or  no  safety  benefit  or 
place  unnecessary  burdens  on  SNC  is 
justified.  In  most  cases,  TS  relaxations 
previously  granted  on  a  plant-specific 
basis  resulted  from  generic  NRC  action 
or  firom  agreements  reached  dimng 
discussions  with  the  OG  and  are 
acceptable  for  Farley,  Units  1  and  2.  The 
NRC  reviewed  the  generic  relaxations 
contained  in  NUREG-1432  and  SNC's 
deviations  from  NUREG-1432  and 
determined  they  are  acceptable  for 
Farley,  Units  1  &  2. 

In  summary,  the  NRC  determined  that 
the  Farley,  Units  1  and  2,  ITS  provide 
control  of  plant  operations  such  that, 
there  is  reasonable  assurance  ibat  the 
health  and  safety  of  the  public  will  be 
adequately  protected. 

The  proposed  action  will  not  increase 
the  probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  off  site,  and  there  is  no 
significant  increase  in  occupational  or 
public  radiation  exposure,  "rherefore, 
there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denying  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resoixrces  not  previously 
considered  in  the  Final  Environmental 
Statement  for  Farley,  Units  1  and  2. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  September  24, 1999,  the  staff 
consulted  with  the  Alabama  State 
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official,  Mr.  Kirk  Whatley  of  the  Office 
of  Radiation  Control,  Alabama 
Department  of  Public  Health,  regarding 
the  enyironmental  impact  of  the 
proposed  action.  The  State  official  had 
no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  SNC's  letter  of 
March  12, 1998,  supplemented  by  SNC's 
letters  of  April  24, 1998,  August  20, 

1998,  November  20, 1998,  February  3, 

1999,  February  20, 1999,  April  30.  1999 
(two  letters),  Jime  30, 1999,  July  27, 
1999,  August  19, 1999,  August  30. 1999, 
and  September  15, 1999,  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Dociunent  Room, 
The  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Houston-Love  Memorial  Library,  212  W. 
Burdeshaw  Street,  Post  Office  Box  1369, 
Dothan,  Alabama  36302. 

Dated  at  Rockville,  Maryland,  tliis  5th  day 
of  October,  1999. 

For  the  Nuclear  Regulatory  Coimnission. 
L.  Mark  Padovan, 
Project  Manager,  Section  1 ,  Project 
Directorate  D,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  99-26493  Filed  10-8-99;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  a  new  guide  in  its  Regulatory 
Guide  Series.  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Regulatory  Gmde  1.181,  "Content  of 
the  Updated  Final  Safety  Analysis 
Report  in  Accordance  with  10  CFR 
50.71(e),"  has  been  developed  to 
describe  methods  acceptable  to  the  NRC 
staff  for  updating  the  content  of  Final 


Safety  Analysis  Reports  pursuant  to  10 
CFR  50.71(e),  which  requires  Final 
Safety  Analysis  Reports  to  be  updated 
periodically. 

Comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  and  Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC.  Single  copies  of 
regulatory  guides  may  be  obtained  free 
of  charge  by  writing  the  Office  of 
Administration,  Attention: 
Reproduction  and  Distribution  Services 
Section,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  or  by  fax  to  (301)  415-2289,  or  by 
email  to  <DlSTRIBUTION@NRC.GOV>. 
Issued  guides  may  also  be  purchased 
from  the  National  Technical  Information 
Service  on  a  standing  order  basis. 
Details  on  this  service  may  be  obtained 
by  writing  NTIS,  5285  Port  Royal  Road. 
Springfield,  VA  22161.  Regulatory 
guides  are  not  copyrighted,  and 
Commission  approval  is  not  required  to 
reproduce  them. 

(5  U.S.C.  552(a)) 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  September  1999. 

For  the  Nuclear  Regulatory  Commission. 
Ashok  C.  Thadani, 
Director,  Office  of  Nuclear  Regulatory 
Research. 
[FR  Doc.  99-26491  Filed  10-8-99;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  a  revision  to  a  guide  in  its 
Regulatory  Guide  Series.  "This  series  has 
been  developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Revision  1  of  Regulatory  Guide  8.15, 
"Acceptable  Programs  for  Respiratory 
Protection,"  describes  a  respiratory 
protection  program  that  is  accept^le  to 
the  NRC  staff.  The  guide  also  provides 


guidance  on  performing  evaluations  to 
determine  whether  the  use  of  respirators 
optimizes  the  sum  of  internal  and 
external  dose  and  other  risks. 

Comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  and  Directives  Branch,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Recently  published  regulatory  guides 
are  available  on  the  NRC's  web  site  at 
<WWW.NRC.GOV>  in  the  Reference 
Library  imder  Regulatory  Guides. 
Regulatory  guides  are  also  available  for 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street  NW., 
Washington.  DC.  Single  copies  of 
regulatory  guides  may  be  obtained  free 
of  charge  by  writing  the  Reproduction 
and  Distribution  Services  Section, 
OCIO,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  or  by  fax  at  (301)  415-2289. 
Issued  guides  may  also  be  piut:hased 
bom  the  National  Technical  Information 
Service  on  a  standing  order  basis. 
Details  on  this  service  may  be  obtained 
by  writing  NTIS,  5285  Port  Royal  Road, 
Springfield,  VA  22161.  Regulatory 
guides  are  not  copyrighted,  and 
Commission  approval  is  not  required  to 
reproduce  them. 

(5  U.S.C.  552(a)) 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  September  1999. 

For  the  Nuclear  Regulatory  Commission. 
Asliok  C.  Thadani, 
Director,  Office  of  Nuclear  Regulatory 
Research. 

[FR  Doc.  99-26492  Filed  10-8-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[SEC  Hto  No.  270-421] 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 

From: 
Securities  and  Exchange  Commission,  Office 

of  Filings  and  Information  Services, 

Washington.  DC  20549 
Extension: 

Rule  15C2-8 

SEC  File  No.  270-421 

OMB  Control  No.  3235-0481 

Notice  is  hereby  given  that  piu^uant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
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on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

A  Rule  15c2-8  Delivery  of  Prospectus 

Rule  15c2-8  requires  broker-dealers  to 
deliver  preliminary  or  final 
prospectuses  to  specified  persons  in 
association  with  securities  offerings. 
This  requirement  ensures  that 
^  information  concerning  issuers  flows  to 
purchasers  of  the  issuers'  securities  in  a 
timely  fashion.  There  are  approximately 
8,500  broker-dealers,  any  of  which 
potentially  may  participate  in  an 
offering  subject  to  Rule  15c2-8.  The 
Commission  estimates  that  Rule  15c2-8 
creates  approximately  50,000  burden 
hours  with  respect  to  650lnitial  public 
offerings  and  1,750  other  offerings. 

Written  comments  are  invited  on:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's 
estimates  of  the  burden  of  the  proposed 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  teclmology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director.  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
N.W.,  Washington.  DC  20549. 

Dated:  September  30, 1999. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  99-26522  Filed  10-8-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[R«<MM  No.  IC-24071;  F\\»  No.  812-11544] 

AmerHas  Variable  Lifa  Inauranca  Corp., 
atal. 

October  4, 1999. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "Commission"  or 

"SEC"). 


ACTION:  Notice  of  application  for  an 
order  pursuant  to  Section  26(b)  of  the 
Investment  Company  Act  of  1940  (the 
"1940  Act")  approving  certain 
substitutions  of  securities,  and  pursuant 
to  Section  17(b)  of  the  1940  Act 
exempting  related  transactions  from 
Section  17(a)  of  the  1940  Act. 

SUMMARY  Of  application:  Applicants 
request  an  order  to  permit  certain 
registered  unit  investment  trusts  to 
substitute  investment  portfolios  created 
by  Calvert  Variable  Series,  a  registered 
open-end  management  investment 
company,  for  portfolios  of  other 
registered  management  investment 
companies,  and  to  permit  certain  in- 
kind  redemptions  of  portfolio  seciuities 
in  connection  with  the  substitutions. 
APPLICANTS:  Ameritas  Variable  Life 
Insurance  Corp.  ("AVLIC"),  Ameritas 
Variable  Life  hisurance  Corp.  Separate 
Account  VA-2  ("Separate  Account  VA- 
2"),  Ameritas  havestment  Corp.  ("AIC"), 
and  Ameritas  Variable  Life  Insurance 
Corp.  Separate  Account  V  ("Separate 
Account  V")  (collectively,  the 
"Applicants"). 

FILING  DATE:  The  application  was  filed 
on  March  18. 1999  and  amended  and 
restated  on  September  27. 1999. 
HEARING  OR  NOTIRCATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  luiless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  October  27, 1999,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants,  in  die  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natm^ 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary  of  the 
Commission. 

ADDRESSES:  Secretary.  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
N.W.,  Washington,  D.C.  20549-0609. 
Applicants:  c/o  Ameritas  Variable  Life 
Insurance  Company,  P.O.  Box  81889. 
Lincoln,  Nebraska  68501-1889, 
Attention:  Donald  R.  Stading,  Esquire. 
FOR  FURTHER  INFORMATION  CONTACT: 
Zandra  Y.  Bailes,  Senior  Counsel,  or 
Susan  M.  Olson,  Branch  Chief,  Office  of 
Insiuance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  simmiary  of  the 
application.  The  complete  application  is 


available  for  a  fee  from  the  SEC's  Public 
Reference  Branch.  450  Fifth  Street. 
N.W..  Washington.  D.C.  20549-0102 
(tel.  (202)  942-8090). 

Applicants'  Representatioiu 

1.  AVLIC  is  a  stock  life  insiu-ance 
company  organized  in  the  State  of 
Nebraska  and  currently  licensed  to  sell 
life  insurance  in  46  states  and  in  the 
District  of  Columbia.  AVLIC  is  a  wholly- 
owned  subsidiary  of  AMAL  Corporation 
("AMAL").  a  corporation  organized 
imder  Nebraska  law  in  1996;  Ameritas 
Life  Insurance  Company  ("Ameritas 
Life"),  also  a  Nebraska  corporation, 
owns  a  majority  interest  in  AMAL 
Corporation.  Ameritas  Life  was.  in  turn 
a  wholly-owned  indirect  subsidiary  of 
Ameritas  Mutual  Insurance  Holding 
Company.  Ameritas  Mutual  Insurance 
Holding  Company  and  Acacia  Mutual 
Holding  Company  ("Acacia"), 
subsidiaries  of  which  include 
companies  that  provide  investment 
advisory  and/or  other  services  to  CVS. 
consimimated  a  merger  effective  January 
1. 1999  ("Ameritas-Acacia  Merger"). 
The  combined  company  is  known  as 
AmeritasAcacia  Mutual  Holding 
Company. 

2.  AIC,  a  Nebraska  corporation,  is  an 
investment  adviser  registered  under  the 
Investment  Advisers  Act  of  1940,  as 
amended.  AIC  is  a  wholly-owned 
subsidiary  of  AMAL  and  an  affiliate  of 
Ameritas  Life. 

3.  Separate  Account  VA-2  and 
Separate  Account  V  (collectively,  the 
"Separate  Accounts")  are  each 
registered  with  the  Commission  imder 
the  1940  Act  as  a  unit  investment  trust. 
Separate  Accoimt  VA-2  serves  as  the 
funding  vehicle  for  variable  annuity 
contracts  ("VA  Contracts")  issued  by 
AVLIC.  Separate  Account  V  serves  as 
the  funding  vehicle  for  variable 
universal  life  contracts  ("VUL 
Contracts")  issued  by  AVLIC.  Each  of 
the  variable  annuity  and  variable 
universal  life  contracts  funded  by  the 
Separate  Accounts  (collectively. 
"Variable  Contracts")  is  registered  with 
the  Commission  under  the  Securities 
Act  of  1933  ("1933  Act")  and  is  offered 
exclusively  by  means  of  a  prospectus 
which  describes  the  applicable  terms 
and  conditions  of  each  such  contract. 
The  Separate  Accounts  are  each  divided 
into  separate  subaccounts  (each  a 
"Subaccoimt")  and  each  Subaccount 
invests  exclusively  in  shares  of  one  of 
the  investment  options  currentiy 
available  to  contract  holders  Cthe 
"Existing  Fimds"). 

4.  The  Existing  Funds  consist  of  26 
investment  portfolios  issued  by 
investment  companies  not  affiliated 
with  Applicants,  as  follows:  Variable 
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Insurance  Products  Funds  and  Variable 
Insiu'ance  Products  Fund  D 
(collectively,  the  "Fidelity  Portfolios"), 
Alger  American  Fund  ("Alger 
Portfolios"),  MFS  Variable  Insurance 
Trust  ("MFS  Portfolios");  and  Morgan 
Stanley  Dean  Witter  Universal  Fxinds, 
Inc.  ("Morgan  Stanley  Portfolios").  Each 
Of  the  Existing  Funds  is  registered  as  a 
management  investment  company 
under  the  1940  Act.  Not  all  of  the 
Existing  Funds  are  involved  in  the 
substitutions.  The  application 
contemplates  that  four  of  the  six  Alger 
Portfolios,  three  of  the  five  MFS 
Portfolios  and  two  of  the  ten  Fidelity 
Portfolios  will  be  replaced  by 
substantially  similar  funds.  In  fact, 
Applicants  state  that  the  substitutions 
are  structured  so  that  the  investment 
objectives  and  policies  of  the 
substituted  portfolios  will  mirror  the 
investment  policies  and  objectives  of 
the  corresponding  replaced  portfolios. 

5.  The  Variable  contracts  expressly 
reserve  to  AVLIC  the  right,  subject  to 
compliance  with  applicable  law,  to 
substitute  shares  of  one  open-end 
investment  company  for  shares  of 
another  open-end  investment  company 
held  hy  a  Separate  Accoimt. 

6.  Calvert  Variable  Series,  Inc., 
("CVS")  is  registered  under  the  1940 
Act  as  an  open-end  management  series. 
Cxuxently,  CVS  has  five  investment 
portfolios  ("Current  CVS  Series"). 
Shares  of  the  Current  CVS  Series  are 
offered  only  to  insurance  companies  for 
allocation  to  certain  of  their  variable 


separate  accounts.  Calvert  Asset 
Management  Company  ("CAMCO") 
provides  investment  management 
services  to  each  of  the  ciurent  CVS 
Series.  CVS  has  organized  nine  new 
series  (collectively,  the  "Ameritas 
Portfolios").  Each  of  the  Ameritas 
Portfolios  will  replicate  the  investment 
objectives  and  policies  of  one  of  the 
Existing  Funds  involved  in  the 
Substitutions  (each,  a  "Replaced 
Fund"). 

7.  Overall  investment  management 
services  will  be  provided  to  each  of  the 
newly  organized  Ameritas  Portfolios  by 
AIC  pursuant  to  an  advisory  agreement 
between  AIC  and  CVS  ("AIC  Advisory 
Agreement").  Under  the  AIC  Advisory 
Agreement,  IC  will  be  responsible  for 
the  management  of  the  business  and 
affedrs  of  each  of  the  Ameritas 
Portfolios,  subject  to  the  supervision  of 
the  Board  of  Directors  of  CVS.  AIC  will 
also  be  authorized  to  exercise  full 
investment  discretion  and  make  all 
determinations  with  respect  to  the 
investment  of  the  assets  of  the 
respective  Ameritas  Portfolios.  Under 
the  AIC  Advisory  Agreement,  AIC  will 
have  the  ability,  at  its  own  cost  and 
expense  and  subject  to  applicable 
requirements  of  the  1940  Act,  to  retain 
other  investment  advisory  organizations 
("Subadvisers")  to  provide  day-to-day 
portfolio  management  to  each  of  the 
Ameritas  Portfolios.  For  its  services 
under  the  AIC  Advisory  Agreement,  AIC 
will  receive  a  fee  from  each  of  the 
Ameritas  Portfolios.  AIC,  in  turn,  will 


pay  the  fees  and  expenses  of  any 
Subadviser  retained  by  AIC  or  any  of  the 
Ameritas  J'ortfolios. 

8.  Applicants  seek  relief  for  nine 
substitutions.  The  table  below  lists,  for 
seven  of  the  nine  substitutions,  the 
Replaced  Funds  and  the  Ameritas 
Portfolios  that  will  be  substituted  for 
each  if  the  order  requested  is  granted. 
The  column  entitled  "Investment 
Objective  and  Policies"  summarizes  the 
investment  objectives  and  policies  that 
are  now  in  effect  for  the  indicated 
Replaced  Fimd  and  will  be  in  effect, 
following  the  substitutions,  with  respect 
to  the  indicated  Ameritas  Portfolio.  The 
investment  objectives  and  policies  of 
the  Ameritas  PortfoUos  mirror  those  of 
the  Replaced  Funds.  Therefore, 
Applicants  stat  that  following  the 
substitutions,  each  of  the  listed 
Ameritas  Portfolios  will  have  objectives 
and  policies  that  are  substantially  the 
same  as  the  objectives  and  policies  of 
the  Replaced  Fimds.  Moreover, 
Applicants  state  that  day-to-day 
investment  decisions  for  the  Ameritas 
Portfolios  listed  in  the  table  below  will 
be  made  by  the  same  investment 
advisory  organization  that  currently 
serves  the  corresponding  Replaced 
Fund.  Under  these  cinnunstances, 
Applicants  represent  that  the 
investment  objectives  of  those 
contractholders  who  are  affected  by 
substitutions  1  through  7  will  not  be 
materially  affected  by  the  substitutions. 


Replaced  fund 


1.  Alger  Income  and  Growth 


2.  Alger  Growtti 


Ameritas  portfolio 


Ameritas  Income  and  Growtti 


Ameritas  Growth 


Subadviser  for  Ameritas  portfolio 


Fred  Alger  Management,  Inc. 


Fred  Alger  Management,  Irtc. 


Investment  objective  and  policies  of 
replaced  fund  and  Ameritas  portfolio 


Primarily  seeks  to  provide  a  high 
level  of  dividend  income.  Sec- 
ondary goal  is  to  provide  capital 
appreciation.  Under  normal  cir- 
cumstances, invests  in  dividend 
paying  equity  securities,  such  as 
common  or  preferred  stocks,  pref- 
erably those  believed  to  offer  op- 
portunities for  capital  apprecia- 
tion. 

Seeks  long-tenn  capital  apprecia- 
tion. Focuses  on  companies  that 
generally  have  broad  product 
lines,  mari<ets,  financial  resources 
and  depth  of  management.  Under 
normal  circumstances,  invests  pri- 
marily in  equity  securities,  such 
as  common  or  preferred  stocks, 
of  companies  listed  on  U.S.  ex- 
changes or  in  the  U.S.  over-the- 
counter  market,  with  martlet  cap- 
italizatk)ns  of  $1  billion  or  greater. 
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Replaced  fund 

Ameritas  portfolio 

SutMdviser  for  Ameritas  portfolio 

Investment  objective  and  policies  of 
replaced  fund  and  Ameritas  portfolio 

3.  Alger  Small  Capitalization 

4.  Alger  MidCap  Growth 

5.  MFS  Emerging  Growtti 
Series. 

6.  MFS  Research  Series 

Ameritas  Small  Caoitaiization 

Fred  Alger  Management,  Inc 

Fred  Alger  Management,  Inc 

MFS  Co 

MFS  Co 

Seeks  long-term  capital  apprecia- 
tion.      Focuses       on       small, 
fastgrowing  companies  that  offer 
innovative  products,  services  or 
technologies  to  a  rapidly  expand- 
ing  marketplace.    Under  normal 
"circumstances,    invests   primarily 
in  equity  securities,  such  as  com- 
mon or  preferred  stocks,  of  small 
capitalization  companies  listed  on 
U.S.   exchanges  or  In  the  U.S. 
over-the-counter  market.  A  small 
capitalization  company  is  one  that 
has  a  market  capitalization  within 
the  range  of  companies  in  the 
Russel  2000  Growth  Index  or  the 
S&P  SmallCap  600  index. 

Seeks  long-term  capital  apprecia- 
tion. Invests  In  midsize  compa- 
nies with  promising  growth  poten- 
tial. Under  normal  circumstances, 
invests  primarily  in  equity  securi- 
ties, such  as  common  or  pre- 
ferred stocks,  of  companies  listed 
on  U.S.  exchanges  or  in  the  U.S. 
over-the-counter  martlet  and  hav- 
ing a  marttet  capitalization  within 
the  range  of  companies  in  the 
S&P  MidCap  400  Index. 

Seeks  long-temi  growth  of  capital. 
Invests,    under    normal    market 
conditions,  at  least  65%  of  its 
total  assets  in  common  stocks 
and  related  securities,  such  as 
prefen^  stocks,  convertible  se- 
curities and  depositary   receipts 
for  those  securities,  of  emerging 
growth  companies. 

Seeks  long-term  growth  of  capital 
and  future  income.  Invests,  under 
normal  mari<et  conditions,  at  least 
80%  of  its  total  assets  in  common 
stocks    and    related    securities, 
such  as  preferred  stocks,  convert- 
ible securities  and  depositary  re- 
ceipts.   Focuses   on   companies 
that  are  believed  to  have  favor- 
able    prospects    for    long-term 
growth,      attractive      valuations 
based  on  cunent  and  expected 
earnings  or  cash  flow,  dominant 
or  growing  maritet  share  and  su- 
perior management.  Investments 
may  be  made  in  companies  of 
any  size  and  may  include  securi- 
ties   traded    on    securities    ex- 
changes   or    on    the    over-the 
counter-marttets. 

Ameritas  MidCap  Growth  

Ameritas  Emerging  Growth  

Ameritas  Research  
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Replaced  fund 

Ameritas  portfolio 

Subadviser  for  Ameritas  portfolio 

Investment  objective  and  poiicies  of 
replaced  fund  and  Ameritas  portfolio 

7.  MPS  Growth  w/lncome  .... 

Ameritas  Growth  w/lncome  

MPS  Co 

Seeks  to  provide  reasonable  current 
income  and  long-term  growth  of 
capital     and     income.     Invests, 
under  normal  market  conditkxis, 
at  least  65%  of  its  total  assets  in 
common  stocks  and  related  secu- 
rities, such  as  preferred  stocks, 
convertible  securities  and  deposi- 
tary receipts  for  those  securities. 
These  securities  may  be  listed  on 
a  securities  exchange  or  traded  In 
the   over  the   counter  markets. 
While  investments  may  be  made 
in   companies   of  any   size,   the 
focus  is  on  companies  with  larger 
market  capitalizations  that  are  be- 
lieved to  have  sustainable  growth 
prospects    and    attractive    valu- 
ations based  on  current  and  ex- 
pected earnings  or  cash  flow. 

9.  Substitutions  8  and  9  involve  a 
stock  index  and  a  money  market  fund, 
respectively — ^vehicles  that  select  their 
investments  from  narrowly  defined 
classes  of  securities  and  in  accordance 
with  legally  mandated  investment 
disciplines.  The  tables  below  compare 
the  investment  objectives  and  policies 


of  the  Replaced  Fimds  and  the  Ameritas 
Portfolios  involved  in  these  two 
remaining  substitutions,  and  indicate 
the  investment  advisory  organization 
that  will  be  responsible  for  day-to-day 
portfolio  management  following  the 
Substitutions.  With  respect  to 
substitutions  8  and  9,  Applicants 


represent  that  the  Ameritas  Portfolios 
involved  in  substitutions  have 
objectives  and  policies  that  are 
sufficiently  similar  to  those  of  the 
Replaced  Funds  so  that  the  objective  of 
the  affected  contractholders  can 
continue  to  be  met. 


Investment  objective  and  policies 


Substitution  No.  8 

Replaced  Fund,  Fidelity  Index  500,  Fidelity  Manageme>nt  and  Research 


Ameritas  Portfolio,  Ameritas  Index  500  Portfolio,  State  Street  Gk)bal 
Advisors. 


Sutetttution  No.  9 

Replaced  Fund,  Fklelity  Money  Market,  Fidelity  Management  and  Re- 
search. 


Ameritas  Portfolio,  Ameritas  Money  Market  Portfolk),  CAMCO 


Seeks  investment  results  that  con'espond  to  the  total  return  of  common 
stocks  publicly  traded  in  the  United  States,  as  represented  by  the 
Standard  &  Poor's  500.  Invests  at  least  80%  of  assets  in  common 
stocks  included  in  ttie  Standard  &  Poor's  500.  May  lend  securities  to 
earn  income  for  the  fund. 

Seeks  investment  results  tftat  correspond  to  Vne  total  return  of  common 
stocks  publicly  traded  in  the  United  States,  as  represented  by  the 
S&P  500  Stock  Index.  The  Portfolio  intends  to  invest  in  all  500 
stocks  in  ttie  S&P  Index  in  proportion  to  ttie  weighting  in  the  Index. 

Seeks  as  high  a  level  of  current  income  as  is  consistent  with  the  pres- 
ervation of  capital  and  liquidity.  Invests  in  U.S.  dollar-denominated 
money  market  securities,  including  U.S.  Government  securities  and 
repurchase  agreements,  and  may  enter  into  reverse  repurchase 
agreements. 

Seeks  as  high  a  level  of  current  income  as  is  consistent  with  tfie  pres- 
ervatk}n  of  capital  and  liquidity.  Invests  in  U.S.  dollar-denominated 
money  market  securities  of  domestic  and  foreign  issuers,  including 
U.S.  Govemmenf  securities  and  repurchase  agreements,  and  may 
enter  into  reverse  repurchase  agreements.  Invests  more  than  25%  in 
tfie  financial  services  industry. 


10.  In  contrast  to  the  Ameritas 
Portfolios  involved  in  Substitution  Nos. 
1-7,  the  Ameritas  Money  Market 
Portfolio  and  the  Ameritas  Index  500 
Portfolio  will,  following  the 
substitutions,  be  subadvised  by 
investment  advisory  organizations 
different  from  the  organizations  that 
currently  manage  the  money  market  and 
stock  index  offerings  among  the  Existing 
Portfolios.  Following  the  substitutions. 


day-to-day  portfolio  decisions  for  the 
Ameritas  Money  Market  Portfolio  will 
be  the  responsibility  of  CAMCO.  Day-to- 
day portfolio  decisions  for  the  Ameritas 
Index  500  Portfolio  will  be  the 
responsibility  of  State  Street  Global 
Advisors,  a  division  of  State  Street  Bank 
aiid  Trust  Co.  As  in  the  case  of  the  other 
Ameritas  Portfolios,  however,  AIC  will 
provide  overall  management 
supervision  for  both  the  Ameritas 


Money  Market  and  Ameritas  Index  500 
Portfolios. 

11.  Applicants  acknowledge  that 
different  investment  advisory 
organizations  may  approach  the 
management  of  money  market  and 
index  funds  differently.  However, 
Applicants  state  that  the  potential 
impact  of  the  change  in  the  identity  of 
the  investment  advisory  organization 
responsible  for  day-to-day  investment 
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decisions  will  be  mitigated  by  the  fact 
that  these  substitutions  involve  vehicles 
required  to  invest  in  a  narrow  range  of 
securities  and  adhere  to  strict  limits  in 
their  investment  practices.  In  addition. 
Applicants  believe  the  anticipated 
benefits  that  will  follow  from 
Applicants'  increased  ability  to  monitor 
and  control  the  investment  options 
offered  to  contractholders  through  the 
Variable  Contracts  outweigh  any  impact 
that  a  change  in  the  portfolio  manager 
of  these  funds  may  have  on  affected 
contractholders.  Applicants  also  state 
that  the  investment  advisory 
organizations  that  will  be  designated  to 
make  day-to-day  investment  decisions 
for  the  Ameritas  Money  Market  Portfolio 
and  Ameritas  Index  500  Portfolio  are 
experienced  money  managers  and  fully 
equipped  to  provide  such  services. 

12.  Applicants  state  that  the  Ameritas 
Portfolios  will,  in  all  cases,  be  smaller 
than  the  Replaced  Funds.  Applicants, 
state  therefore  that  it  is  likely  that  the 
Ameritas  Portfolios  will  have  higher 
expense  ratios  than  the  Replaced  Funds. 
Recognizing  this,  Applicants  state  that, 
as  a  condition  of  the  requested  order, 
AIC  will  waive  its  fee  and/or  reimburse 
the  expenses  of  any  Ameritas  Portfolios 
if  the  expense  ratio  of  that  Portfolio 
exceeds  the  expense  ratio  of  the 


corresponding  Replaced  Fund  ("Prior 
Expense  Ratio").  This  fee  cap  will 
remain  in  effect  until  one  year  following 
the  date  on  which  the  order  is  issued. 
Following  the  one  year  period, 
Applicants  believe  that  the  economies 
that  can  be  achieved  under  the  proposed 
structure,  and  future  transactions  under 
consideration  by  AVLIC  and  certain  of 
its  affiliated  companies  will  tend  to 
reduce  the  expense  ratios  of  the 
Ameritas  Portfolios. 

13.  Because  there  can  be  no  guarantee 
that  there  will  be  substantial  growth  in 
the  assets  of  the  Ameritas  Portfolios, 
AIC  will  guarantee,  and  will  include 
such  guarantee  as  a  term  in  the  AIC 
Advisory  Agreement,  that  the  expenses 
of  an  Ameritas  Portfolio  will  not  be 
permitted  to  exceed  an  expense  ratio 
which  is  .10%  greater  than  the  Prior 
Expense  Ratio  of  the  corresponding 
Replaced  Fund  following  the  expiration 
of  the  initial  one  year  fee  cap,  unless  an 
amendment  to  the  investment  advisory 
contract  is  approved  modifying  or 
eliminating  AJC's  expense  guarantee. 
Under  Sections  15  (a)  and  (c)  of  the 
1940  Act,  any  such  amendment  would 
require  the  approval  of  both  the  Board 
of  Directors  of  CVS,  including  those 
directors  who  are  "independent 
directors"  of  CVS,  and  the  shareholders 


of  the  relevant  Ameritas  Portfolios.  It  is 
anticipated  that  the  AIC  Advisory 
Agreement  will  permit  AIC  to  recapture 
expenses  paid  on  behalf  of  the  Ameritas 
Portfolios  following  the  end  of  the  one 
year  fee  cap  period  under  certain 
circumstances.  The  AIC  Advisory 
Agreement  will  include  a  provision  that 
will  permit  AIC  to  recapture  fees  waived 
and/or  expenses  reimbursed  to  an 
Ameritas  Portfolio  following  the 
expiration  of  the  initial  fee  cap  period. 
Such  recapture  would  be  permitted 
under  the  AIC  Advisory  Agreement, 
however,  only  after  the  expiration  of  the 
initial  one  year  fee  cap  period  and  only 
with  respect  to  periods  in  which  the 
expense  ratio  of  the  relevant  Ameritas 
Portfolio  is  a  ratio  which  does  not 
exceed  the  Prior  Expense  Ratio  by  more 
than  .10%,  after  taking  into  account  the 
fee  recapture.  In  addition,  such 
recapture  will  be  available  to  AIC  only 
until  the  second  anniversary  of  the  end 
of  the  initial  fee  cap  period. 

14.  The  chart  below  shows 
Applicants'  representations  regarding: 
(i)  Expense  ratios  for  the  Replaced 
Funds  as  of  December  31,1998  and  (ii) 
the  total  assets  of  each  Replaced  Fund 
as  of  December  31, 1998. 


Replaced  fund 


Expense  ratio 


Assets  at  12/31/98 
(000  omitted) 


Alger  Small  Cap 

Alger  Growth 

Alger  Income  and  Growth 

Alger  MidCap  

MFS  Emerging  Growth  .... 

MFS  Research 

MFS  Growth  w/lncome  .... 

Fidelity  Index  500  

Fidelity  Money  Market  


0.89%  

0.79%  

0.70%  

0.84%  

0.85%  

0.86  

0.88%  (after  waiver*) 
0.28%  (after  waiver*) 
0.30%  


1,216,584 

1,904.719 

77,926 

689.571 

908,987 

567,778 

244,310 

3,772,068 

1,507,489 


^  Prior  to  October  2,  1998,  MFS  voluntarily  capped  operating  expenses  of  the  Growth  w/lncome  Fund  (exclusive  of  management  fees)  at  .25%; 
has  this  policy  not  been  in  effect,  the  expense  ratio  for  that  fund  would  have  been  .95%. 

*  For  the  period  shown,  Fidelity  voluntarily  capped  total  operating  expenses  at  .28%;  had  this  policy  not  been  in  effect,  the  expense  ratio  for 
the  Fidelity  Index  500  Portfolio  would  have  been  .35%. 


15.  The  following  chart  shows  (i)  the 
estimated  expense  ratio  for  the  Ameritas 
Portfolios;  (ii)  estimated  assets  of  the 


Ameritas  Portfolios;  (iii)  expense  ratios 
for  the  Ameritas  Portfolios  with  the  1 


year  cap  in  effect;  and  (iv)  expense 
ratios  after  the  one  year  cap. 


•     /Vmeritas  portfolio 

Estimated  expense  ratio 
(percent) 

Estimated  assets 
(000  omitted) 

1  Year  cap 
(percent) 

Expense  cap 
(percent) 

Small  Cap  

1.00 
0.89 
0.82 
0.97 
0.91 
1.15 
1.00 
0.41 
0.35 

146,000 

184,000 

68,000 

.    84,000 

106,000 

26,000 

45,000 

197,000 

142,000 

0.89 
0.79 
0.70 
0.84 
0.85 
0.86 
0.88 
0.28 
0.30 

099 

Gro¥»th  

ncome  &  Growth 

0.89 
080 

MidCap 

Emerging  Growth 

0.94 
095 

Research 

Growth  w/lncome 

0.96 
098 

Index  500  

038 

Money  Market  Fund 

040 
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16.  Applicants  state  that  the  Ameritas- 
Acacia  Merger  brought  together  iinder 
one  corporate  umbrella  several  separate 
asset  management  organizations. 
Applicants  represent  that  one  of  the 
anticipated  benefits  of  the  substitutions 
will  be  the  opportimity  to  take 
advantage  of  economies  of  scale  created 
by  the  Ameritas- Acacia  Merger.  The 
substitutions  are  a  first  step  in  the 
process.  SpeciHcally,  the  substitutions 
are  the  first  step  in  establishing  a 
manager  of  managers  structure  that  will 
provide  Applicants  with  increased 
ability  to  affect  the  administration  and 
management  of  the  investment  options 
offered  through  Variable  Contracts.  As 
the  overjill  investment  manager  of  each 
of  the  Ameritas  Portfolios,  AIC  will  be 
in  a  position  to  oversee  the  operations 
of  the  Ameritas  Portfolios,  including  the 
performance  and  portfolio  management. 
Applicants  represent  that,  following  the 
substitutions.  Applicants  will  have  the 
means  to  more  directly  monitor  the 
overall  manner  in  which  investment 
options  available  through  the  Variable 
Contracts  are  managed  and 
administered.  Applicants  also  state  that 
this  will  be  an  important  tool  in 
assuring  an  efficient  interface  between 
the  Ameritas  Portfolios  and  the  Variable 
Contracts.  Applicants  further.represent 
that  Applicants'  involvement  in 
overseeing  the  investment  options 
offered  through  the  Variable  Contracts 
will  allow  Applicants  greater  flexibility 
to  react  to  poor  performance  or 
mismanagement  by  a  service  provider, 
including  Subadvisers,  than  is  possible 
under  the  current  arrangement. 
Applicants  believe  that  may  be  the  case 
even  before  the  Ameritas  Portfolios  are 
permitted  to  rely  upon  the  CVS  15(a) 
Order  (see  below).  For  example. 
Applicants,  through  AIC,  would  be  in  a 
position  to  monitor  the  operation  of  the 
Ameritas  Portfolios  more  closely  than  is 
currently  the  case  with  respect  to  the 
Replaced  Funds.  In  addition,  Riile  15a- 
4  imder  the  1940  Act  would  permit 
Applicants  to  recommend  to  the  CVS 
Board  that  a  paiticidar  manager  be 
replaced.  Assuming  Board  approval  and 
assimiing  that  the  subadvisory  fee 
would  remain  unchanged,  a  new 
investment  advisory  organization  could 
be  engaged  and  assume  portfolio 
management  responsibilities 
immediately  ,  provided  only  that  the 
approval  of  the  holders  of  a  majority  of 
the  outstanding  voting  securities  of  the 
affected  portfolio  were  obtained  within 
the  period  prescribed  by  the  rule. 

17.  CVS  and  certain  of  its  affiliates 
have  obtained  exemptive  relief  from 
Section  15(a)  of  the  1940  Act  ("CVS 
15(a)  Order").  The  CVS  15(a)  Order 


permits  CAMCO,  as  the  investment 
adviser  for  the  several  existing  series  of 
CVS  to  replace  any  subadviser  or  to 
employ  a  new  Subadviser,  without 
submitting  such  actions  for  the  approval 
of  shareholders  of  the  affected  series. 
Following  the  substitutions.  Applicants 
anticipafe  that  each  of  the  Ameritas 
Portfolios  will  be  entitled  to  rely  on  the 
CVS  15(a)  Order.  As  a  condition  to  the 
application,  however.  Applicants  state 
that  they  will  take  no  action  in  reliance 
on  the  CVS  15(a)  Order  with  respect  to 
any  one  of  the  Ameritas  Portfolios 
unless  and  until  the  operation  of  that 
portfolio  in  the  manner  contemplated  by 
the  CVS  15(a)  Order  is  approved 
following  the  substitutions,  by  the 
holders  of  a  majority  of  the  outstanding 
shares  of  that  portfolio  within  the 
meaning  of  the  1940  Act  and  in  a 
maimer  that  is  consistent  with  the  order 
exempting  CVS  from  certain  provisions 
of  Rules  6e-2  and  6e-3T  under  the  1940 
Act  ("CVS  Shared  Funding  Order"). 

18.  Applicants  state  that  on  May  3, 
1999,  a  supplement  to  each  of  the 
prospectuses  relating  to  the  Variable 
Contracts  was  fried  with  the 
Commission.  The  supplements 
summarized  the  substitutions,  including 
the  possible  impact  that  the 
substitutions  may  have  on  fees  and 
expenses,  and  were  mailed  to  all 
contractholders.  Prior  to  the  time  that 
the  order  requested  by  the  application  is 
issued,  but  following  the  date  on  which 
a  notice  of  the  application  is  published 
in  the  Federal  Re^er,  AVLIC  will  frle 
with  the  Commission  another 
supplement  to  the  prospectus  relating  to 
the  Variable  Contracts.  These 
supplements  ("Product  Supplements") 
will  reflect  all  material  information 
relating  to  the  substitutions  and  the 
Ameritas  Portfolios,  including  the 
identity  of  the  Replaced  Fimds,  a 
desCTiption  of  the  Ameritas  Portfolios 
and  their  respective  investment 
objectives  and  policies,  the  Subadviser 
for  each  of  the  Ameritas  Portfolios,  fees 
and  expenses  associated  with  the 
Ameritas  Portfolios,  and  the  impact  that 
the  substitution  will  have  on  fees  and 
expenses.  In  addition,  CVS  has  filed  a 
post-effective  amendment  to  its 
registration  statement  to  reflect  the 
organization  of  the  nine  Ameritas 
Portfolios  ("Amended  CVS 
Prospectus"). 

19.  Following  the  date  on  which  the 
notice  of  the  application  is  published  in 
the  Federal  Re^ster,  but  before  the  date 
on  which  the  order  requested  by  the 
application  becomes  effective 
("Effective  Date"),  AVLIC  will  send  to 
affected  contractholders  a  notice  ("Pre- 
Substitution  Notice")  which  will 
include  the  Product  Supplements.  The 


Pre-Substitution  Notice  will  inform 
affected  contractholders  of  (i)  the 
effective  date  of  the  substitutions;  (ii) 
the  right  of  each  affected  contractholder, 
imder  the  VUL  and  VA  Contracts,  to 
transfer  contract  values  among  the 
various  subaccounts;  (iii)  the  fact  that 
any  such  transfer  that  involves  a  transfer 
from  any  of  the  Replaced  Funds  will  not 
be  subject  to  any  administrative  charge 
and  will  not  count  as  one  of  the  "free 
transfers"  to  which  affected 
contractholders  may  otherwise  be 
entitled. 

20.  Within  five  days  after  the  Effective 
Date,  affected  contractholders  will  be 
sent  written  confirmation 
("Confirmation  Notice")  of  the 
substitution  transactions.  The 
Confirmation  Notice  will  (i)  confirm 
that  the  substitutions  were  carried  out; 
(ii)  reiterate  that  each  affected 
contractholder  may  make  one  transfer  of 
all  of  the  contract  value  or  cash  value 
under  their  Variable  Contract  that  is 
invested  in  any  one  of  the  Subaccoimts 
that  were  affected  by  the  substitutions  to 
any  other  Subaccount  available  under 
their  Variable  Contract  without  such 
transfer  being  subject  to  any 
administrative  charge,  or  being  counted 
as  one  of  the  "free  transfers"  (or  one  of 
the  limited  number  of  transfers)  to 
which  affected  contractholders  may  be 
entitled  under  thefr  Variable  Contract; 
and  (iii)  statethat  AVLIC  will  not 
exercise  any  rights  reserved  by  it  under 
the  Variable  Contracts  to  impose 
additional  restrictions  on  transfers  until 
at  least  30  days  after  the  Effective  Date.  ' 
The  Confirmation  Notice  will  be 
accompanied  by  a  then  current 
prospectus  relating  to  the  relevant 
Variable  Contract,  amended  to  reflect 
the  inclusion  of  the  Ameritas  Portfolios, 
as  well  as  a  definitive  prospectus 
relating  to  the  Ameritas  Portfolios. 

21.  Applicants  state  that  the 
substitutions  will  be  efiiected  by 
redeeming  shares  of  the  Replaced  Funds 
at  relative  net  asset  value  and  using  the 
proceeds  to  purchase  shares  of  the 
Ameritas  Portfolios  at  net  asset  value  on 
the  date  the  substitutions  take  place. 
The  proceeds  of  such  redemptions  will 
be  effected  through  a  combination  of 
cash  and  in-kind  transactions.  All 
redemptions  and  purchases  will  be 
effected  in  accordance  with  Rule  22o-l 
under  the  1940  Act.  No  transfer  or 
similar  charges  will  be  imposed  by 
AVLIC,  and,  at  all  times,  all  contract 
and  policy  values  will  remain 
imchanged  and  fully  invested. 

22.  Redemptions  in-kind  will  be  done 
in  a  manner  consistent  with  the 
investment  objectives,  policies  and 
diversification  requirements  of  the 
respective  Ameritas  Portfolios.  Further, 
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Applicants  represent  that  the  in-kind 
redemptions  for  each  of  the  Ameritas 
Portfolios  will  be  reviewed  by  the 
Subadviser  responsible  for  making  day- 
to-day  investments  decisions  for  that 
Portfolio  to  assure  that  the  investment 
objective,  investment  policies  and 
diversification  requirements  set  forth  in 
the  registration  statement  relating  to  the 
relevant  Ameritas  Portfolio  are  satisfied. 
In  addition,  Applicants  represent  that 
the  in-kind  asset  transfers  will  be  valued 
in  the  manner  that  is  consistent  with  the 
valuation  procedures  of  both  the 
Replaced  Fund  and  the  relevant 
Ameritas  Portfolio.  Applicants  further 
state  that  any  inconsistencies  in 
valuation  procedures  between  the 
Replaced  Fimd  and  the  relevant 
Ameritas  Portfolio  will  be  reconciled  so 
that  the  redeeming  and  purchasing 
values  are  the  same.  In  addition,  and 
consistent  with  Rule  17a-7  imder  the 
1940  Act,  no  brokerage  commissions, 
fees  (except  customary  transfer  fees)  or 
other  remuneration  will  be  pud  in 
connection  with  the  in-kind 
transactions. 

23.  The  significant  terms  of  the 
substitutions  described  in  the 
application  include: 

a.  The  Ameritas  Portfolios  involved  in 
substitutions  1-7  have  objectives  and 
policies  that  are  substantially  the  same 
as  the  objectives  and  policies  of  the 
Replaced  Fimd  so  that  the  objectives  of 
the  affected  contractholders  can 
continue  to  be  met.  The  Ameritas 
Portfolios  involved  in  substitutions  8 
and  9  have  objectives  and  policies  that 
are  sufficiently  similar  so  that  the 
objective  of  the  affected  contractholders 
can  continue  to  be  met. 

b.  In  coimection  with  the  proposed 
manager  of  managers  structure, 
Applicants  anticipate  that  each  of  the 
Ameritas  Portfolios  will  seek  to  rely 
upon  the  CVS  15(a)  Order.  Applicants 
will  take  no  action  in  reliance  on  the 
CVS  15(a)  Order  with  respect  to  any  one 
of  the  Ameritas  Portfolios  unless  and 
until  the  application  of  the  manager  of 
managers  structure  contemplated  by  the 
CVS  15(a)  Order  is  approved  by  a  vote 
of  a  majority  of  the  outstanding  shares 
of  that  portfolio  following  the 
substitution  and  in  a  manner  consistent 
with  the  CVS  Shared  Fimding  Order. 

c.  As  a  result  of  AIC's  contractual 
obligation  to  waive  fees  and/or 
reimburse  expenses,  the  expense  ratio  of 
each  Ameritas  Portfolio  will, 
immediately  following  the  Effective 
Date,  not  exceed  the  expense  ratio 
reported  by  the  respective  Replaced 
Fimds  as  of  the  end  of  such  Replaced 
Fund's  then  most  recently  ended  fiscal 
quarter  ("Prior  Expense  Ratio").  AIC 
will  continue  to  waive  its  fees  and/or 


reimburse  expenses,  for  each  Ameritas 
Portfolio  as  necessary  in  accordance 
with  this  undertaking  until  one  year 
following  the  date  on  which  the  order 
requested  by  the  application  is  issued. 
Q.  The  AIC  Advisory  Agreement  will 
also  require  AIC  to  guarantee  that, 
following  the  initial  one  year  fee  cap, 
the  expenses  of  an  Ameritas  Portfolio 
will  not  exceed  an  expense  ratio  that  is 
0.10%  higher  than  the  Prior  Expense 
Ratio  of  its  corresponding  Replaced 
Fund  unless  an  amendment  to  the  AIC 
Advisory  Agreement  is  approved,  in 
accordance  with  Sections  15(a)  and  (c) 
of  the  1940  Act,  by  the  Board  of 
Directors  of  CVS,  including  those 
directors  who  are  "independent 
directors"  of  CVS,  and  the  shareholders 
of  the  relevant  Ameritas  Portfolio. 

e.  Affected  contractholders  may 
transfer  assets  from  any  Subaccount  of 
the  Separate  Accounts  to  any  other 
subaccount  available  under  the  Variable 
Contract  as  permitted  by  their  contract. 
Any  such  transfer  that  involves  a 
transfer  from  any  of  the  Replaced 
Fimds,  from  the  date  of  the  notice  that 
the  Replaced  Fimds  will  be  substituted 
throu^  a  date  at  least  30  days  following 
the  Effective  Date,  will  not  he  subject  to 
any  administrative  charge,  and  will  not 
coimt  as  one  of  the  "free  transfers"  to 
which  affected  contractholders  may 
otherwise  be  entitled.  Affected 
contractholders  may  also  withdraw 
amounts  under  any  contract  or 
terminate  their  interest  in  any  such 
contract  in  accordance  with  the  terms 
and  conditions  of  any  such  contract, 
including,  but  not  limited  to  payment  of 
any  applicable  surrender  charge. 

f.  llie  substitutions  will  be  efiiected  at 
the  net  asset  value  of  the  respective 
shares  in  conformity  with  Section  22(c) 
of  the  1940  Act  and  Rule  22c-l 
thereunder,  without  the  imposition  of 
any  transfer  or  similar  charge,  and 
without  change  in  the  amount  or  value 
of  any  Variable  Contract  held  by 
affected  contractholders.  Affected 
contractholders  will  not  incur  any  fees 
or  charges  as  a  result  of  the 
substitutions,  nor  will  their  rights  or  the 
obligations  of  AVLIC  under  such 
Variable  Contracts  be  altered  in  any 
way.  All  expenses  incurred  in 
connection  with  the  substitutions, 
including  legal,  accoimting  and  other 
fees  and  expenses,  will  be  borne  by 
Applicants,  other  than  the  Separate 
Accoimts. 

g.  Redemptions  in-kind  will  be 
handled  in  a  manner  consistent  with  the 
investment  objectives,  policies  and 
diversification  requirements  of  the 
Ameritas  Portfolios.  Consistent  with 
Rule  17a-7(d)  imder  the  1940  Act,  no 
brokerage  commissions,  fees  (except 


customary  transfer  fees)  or  other 
remuneration  will  be  paid  by  the 
Replaced  Funds  or  Ameritas  Portfolios 
or  affected  contractholders  in 
connection  with  the  in-kind 
transactions.  In  addition,  the  in-kind 
asset  transfers  will  be  valued  in  the 
manner  that  is  consistent  with  the 
valuation  procediues  of  both  the 
Replaced  Fund  and  relevant  Ameritas 
Portfolio. 

h.  The  substitutions  will  not  be 
counted  as  transfers  in  determining  the 
limit  on  the  total  number  of  transfers 
that  affected  contractholders  may 
otherwise  make  under  the  Variable 
Contracts. 

i.  The  substitutions  will  not  alter  in 
any  way  the  annuity,  life  or  tax  benefits 
afforded  imder  the  Variable  Contracts 
held  by  any  contractholder. 

24.  Applicants  state  that  they  will  not 
complete  the  substitutions  and  related 
transactions  described  in  the 
application  (other  than  the  mailing  of 
the  Pre-Substitution  Notices)  imless  all 
of  the  following  conditions  are  met: 

a.  The  Commission  shall  have  issued 
an  order  (i)  approving  the  substitutions 
under  Section  26(b)  of  the  1940  Act;  and 
exempting  the  in-kind  redemptions 
from  the  provisions  of  Section  17(a)  of 
the  1940  Act  as  necessary  to  carry  out 
the  substitutions  as  described  in  the 
application. 

0.  Each  affected  contractholder  will  be 
sent  a  Pre-Substitution  Notice,  which 
will  include  the  Product  Supplements 
and  will  inform  affected  contractholders 
of  (i)  the  Effective  Date  of  the 
substitutions;  (ii)  the  right  of  each 
affected  contractiiolder,  under  the  VUL 
and  VA  Contracts,  to  transfer  contract 
values  among  the  various  subaccounts 
(iii)  the  fact  diat  any  such  transfer 
involves  a  transfer  irom  any  of  the 
Replaced  Funds  will  not  be  subject  to 
any  administrative  charge  and  will  not 
coxmt  as  one  of  the  "itee  transfers"  to 
which  affected  contractholders  may 
otherwise  be  entitied. 

c.  Each  affected  contractholder  will 
receive,  within  five  days  following  the 
Effective  Date  of  the  substitutions, 
written  notice  ("Confirmation  Notice") 
which  will  (i)'cQnfirm  that  the 
substitutions  were  carried  out;  (ii) 
reiterate  that  each  affected 
contractholder  may  make  one  transfer  of 
all  of  the  contract  value  or  cash  value 
under  their  Variable  Contract  that  is 
invested  in  any  one  of  the  Subaccounts 
that  was  affected  by  the  substitutions  to 
any  other  Subaccoimt  available  under 
their  Variable  Contract  without  such 
transfer  being  subject  to  any 
administrative  charge,  or  being  counted 
as  one  of  the  "free  transfers"  (or  one  of 
the  limited  number  of  transfers)  to 
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which  eiffected  contractholders  may  be 
entitled  under  their  Variable  Contract; 
and  (iii)  state  that  AVLIC  will  not 
exercise  any  rights  reserved  by  it  under 
the  Variable  Contracts  to  impose 
additional  restrictions  on  transfers  until 
at  least  30  days  after  the  Effective  Date. 
The  Confirmation  Notice  will  be 
accompanied  by  a  then  current 
prospectus  relating  to  the  relevant 
Variable  Contract,  amended  to  reflect 
the  inclusion  of  the  Ameritas  Portfolios, 
as  well  as  a  definitive  prospectus 
relating  to  the  Ameritas  PortfoUos. 

d.  AVLIC  shall  have  satisfied  itself 
that  (i)  the  Variable  Contracts  allow  the 
substitution  of  investments  in  the 
manner  contemplated  by  the 
substitutions  and  related  transaction 
described  in  the  application;  (ii)  the 
transactions  can  be  consimmiated  as 
described  in  the  application  under 
applicable  insurance  laws;  and  (iii)  that 
any  regulatory  requirements  in«ach 
jurisdiction  where  the  Variable 
Contracts  are  qualified  for  sale,  have 
been  complied  with  to  the  extent 
necessary  to  complete  the  transactions. 

Applicants'  Legal  Analjrsis 

1.  Section  26(b)  of  the  1940  Act 
provides  that  it  shall  be  unlawful  for 
any  depositor  or  trustee  of  a  registered 
luiit  investment  trust  holding  the 
security  of  a  single  issuer  to  substitute 
another  security  for  such  security  unless 
the  Commission  approves  such 
substitution.  Section  26(b)  further 
provides  that  the  Commission  shall 
issue  an  order  approving  such 
substitution  if  the  evidence  establishes 
that  it  is  consistent  with  the  protection 
of  investors  and  the  piuposes  fairly 
intended  by  the  poUcies  and  provisions 
ofthe  1940  Act. 

2.  Applicants  request  an  order 
pursuant  to  Section  26(b)  ofthe  1940 
Act  approving  the  substitutions  and 
related  transactions.  Applicants  assert 
that  the  purposes,  terms,  and  conditions 
of  the  substitutions  are  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  1940 
Act.  Applicants  further  assert  that  the 
substitutions  will  not  result  in  the  tj^e 
of  forced  redemption  that  Section  26(b) 
was  designed  to  guard  against. 

3.  Applicants  maintain  that  the 
substitutions  do  not  represent  the  tjrpe 
of  transaction  that  Section  26(b)  was 
designed  to  prevent  for  the  following 
reasons:  (a)  Uie  substitutions  are 
designed  to  give  AVLIC  more  control 
over  investment  products;  (b)  the 
substitutions  are  part  of  a  series  of 
business  initiatives  which  have  the 
potential  to  reduce  expenses;  (c)  the 
substitutions  will  provide  benefits  to 
contractholders  due  to  the  additional 


services  provided  by  AIC;  and  (d)  the 
procedures  that  Applicants  will  follow 
in  the  substitutions  will  give  affected 
contractholders  ample  notice  of  the 
substitutions  and  any  potential  impact. 
In  addition.  Applicants  state  that 
affected  contractholders  can  transfer 
from  the  Replaced  Funds  or  the 
Ameritas  Portfolios  (after  the 
substitution)  without  a  transfer  charge. 
Applicants  also  note  that  only  9  of  26 
investment  options  are  involved  in  the 
substitutions,  and  this,  in  combination 
with  the  transfer  rights,  gives  affected 
contractholders  an  ability  to  "opt  out" 
and  have  an  effective  choice  of 
investments.  Applicants  state  that  these 
alternatives  provide  a  range  of 
investments  sufficient  to  meet  affected 
contractholders'  investment  goals. 

4.  Section  17(a)(1)  ofthe  1940  Act 
prohibits  any  affiliated  person  of  a 
registered  investment  company,  or  any 
affiliate  of  such  affiliated  person,  from  . 
selling  any  security  or  other  property  to 
such  registered  investment  company. 
Section  17(a)(2)  ofthe  1940  Act 
prohibits  any  affiliated  person  from 
purchasing  any  seciuity  or  other 
property  from  such  registered 
investment  company. 

5.  Applicants  request  an  order 
pursuant  to  Section  17(b)  ofthe  1940 
Act  exempting  the  in-kind  redemptions 
and  purchases  from  the  provisions  of 
Section  17(a).  Section  17(b)  ofthe  1940 
Act  provides  that  the  Commission  may 
grant  an  order  exempting  a  proposed 
transaction  from  Section  17(a)  if 
evidence  establishes  that:  (1)  The  terms 
of  the  proposed  transaction,  including 
the  consideration  to  be  paid  or  received, 
are  fair  and  reasonable  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned;  (2)  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned;  and  (3)  the  proposed 
transaction  is  consistent  vn\h  the 
general  purposes  ofthe  1940  Act. 

6.  Apphcants  represent  that,  if 
effected  in  accordance  with  the 
procedures  described  in  the  application 
and  summarized  herein,  the 
substitutions  are  consistent  with  the 
general  purposes  of  the  1940  Act  and  do 
not  present  any  of  the  conditions  or 
abuses  that  the  1940  Act  was  designed 
to  prevent.  Applicants  state  that  the 
consideration  to  be  paid  by  each 
Ameritas  Portfolio,  and  received  by  each 
of  the  Replaced  Funds,  will  be  fair  and 
reasonable  and  will  not  involve 
overreaching  because  the  substitutions 
v«rill  not  result  in  the  dilution  of  the 
interests  of  any  affected  contractholders 
and  will  not  effect  any  change  in 
economic  interest,  contract  value  or  the 
dollar  value  of  any  Variable  Contract 


held  by  an  affected  contractholder.  The 
in-kind  redemptions  and  purchases  will 
be  done  at  values  consistent  with  the 
policies  of  both  the  Replaced  Fimds  and 
the  Ameritas  Portfolios  and  will  satisfy 
the  procedural  safeguards  of  Rule  17a- 
7.  Both  AIC  and  the  Subadviser  of  the 
relevant  Ameritas  Portfolio  will  review 
all  the  asset  transfers  to  assure  that  the 
assets  meet  the  objectives  of  the  relevant 
Ameritas  Portfolio  and  that  they  are 
valued  under  the  appropriate  valuation 
procedures  ofthe  Replaced  Fund  and 
such  Ameritas  Portfolio.  The  in-kind 
redemption  proceeds  will  consist  of  the 
same  securities  that  are  currently  held 
by  the  Replaced  Funds.  In  addition,  in 
seven  of  the  nine  substitutions,  the 
organization  responsible  for  providing 
portfolio  management  services  to  the 
Ameritas  Portfolio  and  the  Replaced 
Portfolio  will  be  the  same,  and  the 
Ameritas  Portfolio  involved  in 
substitutions  8  and  9  generally  invest  in 
a  narrow  range  of  securities  and  must 
adhere  to  strict  limits  in  their 
investment  practices.  Applicants 
represent  that  the  transactions  are 
consistent  with  the  policies  of  each 
investment  company  involved  and  the 
general  purposes  of  the  1940  Act,  and 
comply  wfith  the  requirements  of 
Section  17(b). 

7.  Applicants  state  that  the  facts  and 
circiunstances  in  the  application  are 
sufficient  to  assure  that  the  substitutions 
will  be  carried  out  in  a  manner  that  is 
consistent  with  Section  17(b)  and  26(b) 
of  the  1940  Act  and  that  the  terms  and 
conditions  to  which  the  relief 
Applicants  request  hereby  will  be 
subject  are  consistent  with  orders  the 
Commission  has  issued  in  the  past 
under  similar  circumstances. 

Conclusion 

Applicants  assert  that,  for  the  reasons 
summarized  above,  the  requested  order 
approving  the  substitutions  and  related 
transactions  involving  in-kind 
transactions  should  be  granted. 

For  the  Cominission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz. 
Secretary. 
(PR  Doc.  99-26523  Filed  10-6-99;  8:45  am] 
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Sunshine  Act  Meeting 

Agency  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
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Securities  and  Exchange  Conunission 
will  hold  the  following  meetings  during 
the  week  of  October  11, 1999. 

An  open  meeting  will  be  held  on 
Wednesday,  Octolrar  13, 1999,  at  10  a.m. 
A  closed  meeting  will  be  held  on 
Wednesday,  October  13, 1999,  foUowing 
the  10  a.m.  open  meeting. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Johnson,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Wednesday, 
October  13, 1999,  at  10:00  a.m.  will  be: 

The  Conunission  will  consider  whether  to 
propose  new  rules  and  rule  amendments  that 
are  designed  to  enhance  the  independence 
and  effectiveness  of  independent  directors 
and  to  better  enable  investors  to  assess  the 
independence  of  directors.  The  Commission 
also  will  consider  whether  to  issue  a 
companion  release  that  would  provide  the 
views  of  its  staff  on  a  number  of  interpretive 
issues  related  to  fund  directors,  and  the 
views  of  the  Commission  on  its  role  in 
disputes  between  independent  directors  and 
fund  management.  These  initiatives  foUow 
on  discussions  at  a  Roundtable  on  fund 
independent  directors  hosted  by  the 
Commission  earlier  this  year.  For  further 
information  regarding  the  proposed 
substantive  rule  amendments,  contact 
Jennifer  B.  McHugh  at  (202)  942-0690; 
regarding  the  proposed  disclosure  rule 
amendments,  contact  Heather  A.  Seidel  at 
(202)  942-0721;  or  regarding  the  interpretive 
release,  contact  Brendan  C.  Fox  at  (202)  942- 
0660. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday, 
October  13, 1999,  following  the  10:00 
a.m.  open  meeting,  wiU  be: 
Institution  and  settlement  of  injunctive 

actions 
Institution  and  settlement  of 

administrative  proceedings  of  an 

enforcement  natiue 
Formal  order  of  investigation. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 


Dated:  October  6, 1999. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  99-26644  Filed  10-7-99;  11:32  am] 
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Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  August 
19, 1999,  the  Chicago  Stock  Exchange, 
hicorporated  ("CHX"  or  "Exchange") 
filed  with  the  Sectuities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change,  as  described  in 
Items  I,  n,  and  in  below,  which  Items 
have  been  prepared  by  the  CHX.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons,  and  to 
approve  that  portion  of  the  proposal 
related  to  securities  listed  on  the 
exchange  on  an  accelerated  basis. 

I.  Self-Regulatory  Oi^ganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  make 
permanent  a  pilot  program  ^  relating  to 
the  time  periods  for  which  a  co- 
specialist  must  trade  a  seciuity  listed  on 
the  Exchange  prior  to  deregistering  as 
the  specialist  for  that  seciuity  as  set 
forth  in  Article  XXX,  Rule  1, 
Interpretation  and  Policy  .01.  The 
Exchange  also  proposes  to  adopt 
separate  co-specialist  retention  periods 
relating  to  the  time  periods  for  which  a 
co-specialist  must  trade  a  Nasdaq 
National  Market  ("NM")  security,  which 
are  traded  on  the  Exchange  pursuant  to 
unlisted  trading  privileges,  prior  to 
deregistering  as  the  specialist  for  that 
seciuity.  The  text  of  the  proposed  rule 
change  is  available  at  the  CHX  and  the 
Commission. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  me  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CHX  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  VI  below.  The  CHX  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tiie  Proposed  Rule 
Change 

1.  Purpose 

(a)  Listed  Securities:  Interpretation 
and  Policy  .01  to  Article  XXX, 
Specialists.  Rule  1,  Registration  and 
Appointments,  of  the  Exchange's  rules 
set  forth  the  procedures  for  allocating 
and  reallocating  securities  among 
specialist  units  and  co-specialists.  The 
Exchange's  Conunittee  on  Specialist 
Assigiunents  and  Evaluation  ("CSAE") 
is  responsible  for  appointing  specialists 
and  co-specialists  *  and  conducting 
deregistration  proceedings  in 
accordance  with  Article  XXX  of  the 
Exchange's  rules.  Several  circumstances 
may  lead  to  the  need  for  assignment  or 
reassignment  of  a  security.^  One  of  these 
circumstances  is  by  specialist  request. 
Subsection  2  of  Interpretation  and 
Policy  .01  addresses  the  assignment  and 
reassignment  process  when  a  specialist 
requests  deregistration  in  one  or  more  of 
its  assigned  securities.  The  Exchange 
amended  Subsection  2  on  a  pilot  basis 
in  1997  to  specffically  address  the 
deregistration  of  co-specialists  in 
securities.^  Under  the  pilot  program,  a 
co-specialist  awarded  a  security  in 
competition  was  required  to  trade  that 
security  for  at  least  one  year  before 
being  able  to  deregister  in  the  security, 
if  no  other  specialist  will  be  assigned  to 
the  seciuity  after  posting  and 
deregistration.^  In  addition,  generally, 
two  years  had  to  elapse  before  an  intra- 


>  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 

^  The  pilot  program  expired  on  September  8, 
1999. 


*  A  specialist  is  a  "unit"  or  organization  that  has 
registered  as  such  with  the  Exchange  under  Article 
XXX,  Rule  1.  A  co-specialist  is  an  individual  who 
has  registered  such  under  Article  XXX,  Rule  1.  See 
CHX  Rules.  Article  XXX.  Rule  1,  Interpretation  and 
Policy  .01.4(a). 

*  CHX  Rules,  Article  1,  Rule  1,  Interpretation  and 
Policy  .01. 

®  Securities  Exchange  Act  Release  No.  39028 
(Sept.  B,  1997),  62  FR  48329  (Sept.  15,  1997);  see 
also  Securities  Exchange  Act  Release  No.  40408 
(Sept.  8.  1998).  63  FR  49375  (Sept.  15,  1998). 

'  Posting  means  that  all  specialist  are  put  on 
notice  that  the  security  is  available  for 
reassignment. 


•Securities 
(Sept.  8,  1998; 
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finn  transfer  oi  the  issue  (i^.,  transfer  of 
the  issue  to  another  co-specialist  within 
the  same  specialist  unit)  would  be 
permitted  without  posting.  For 
securities  awarded  to  co-specialists 
without  competition,  a  co-specialist  was 
required  to  trade  the  security  for  three 
months  before  being  able  to  deregister  in 
the  security  if  no  other  specialist  would 
be  assigned  to  the  security  after  posting 
and  deregistration.  Finally,  no 
minimiim  time  period  was  required  to 
elapse  before  an  intra-firm  transfer  is 
permitted  for  non-competitive 
assigimients. 

The  pilot  program  was  extended  for 
another  year  in  1998.^  Based  on  its 
success,  the  Exchange  is  requesting 
permanent  approval  of  the  requirements 
of  theprogram.^ 

(b)  Nasdaq  NM  Securities.  In  addition 
to  requesting  permanent  approval  of  the 
provisions  of  the  pilot  program,  the 
Exchange  is  also  proposing  to  adopt 
specific  retention  periods  for  co- 
specialists  in  Nasdaq/NM  securities. 
Because  the  number  of  Nasdaq/NM 
seciuities  that  the  Exchange  can  trade 
pursuant  to  tmlisted  trading  privileges 
("UTP")  is  limited,i°  stock  allocation 
issues  relating  to  Nasdaq/NM  seciuities 
that  are  distinct  from  allocation  issues 
relating  to  other  securities  trade  on  the 
Exchange  have  developed.  Specifically, 
because  of  the  existing  1 ,000  security 
limit  on  the  total  number  of  Nasdaq/NM 
securities  that  can  be  traded  UTP  on  an 
Exchange-wide  basis,  co-specialists  in 
Nasdaq/NM  securities  cannot  acquire  a 
new  Nasdaq/NM  issue  \mtil  they 
deregister  in  an  issue  they  currently 
trade  and  that  security  is  removed  from 
the  list  of  Nasdaq/NM  securities  traded 
on  the  Exchange.  The  current  specialist 
deregistration  rules,  however,  do  not 
■  provide  the  flexibility  to  qiiickly 
complete  this  procediire.  In  addition, 
the  current  rules  do  not  provide 
Nasdaq/NM  specialist  firms  sufficient 
flexibility  to  reallocate  stocks  awarded 
in  competition  between  co-specialists 
within  the  same  specialist  unit  when  a 


■  Securities  Exchange  Act  Release  No.  40408 
(Sept.  8,  1998),  63  FR  49375  (Sept.  15,  1998). 

>  Pursuant  to  the  original  approval  order,  the 
Exchange  was  required  to  submit  a  report  to  the 
Conunission  describing  its  experience  with  the  pilot 
program  after  a  one  year  period.  The  Exchange 
submitted  the  required  report  and  requested  an 
extension  of  the  pilot  program  for  an  additional  one 
year  period.  The  Conunission  again  requested  a 
report  at  the  end  of  one  year  to  further  evaluate  the 
program.  The  Exchange  recently  submitted  this 
report  in  anticipation  of  this  rule  filing.  See  letter 
from  Daniel ).  Liberti,  CHX,  to  Katherine  A. 
England,  Assistant  Director,  Commission  dated  July 
7.1999. 

"■Securities  Exchange  Act  Rel.  No.  41392  (May 
12,  1999),  64  FR  27839  (May  21,  1999). 


co-specialist's  stocks  become  active  and 
volatile.!* 

To  address  these  concerns,  the 
Exchange  is  proposing  to  amend  the 
retention  restrictions  on  co-specialists 
for  Nasdaq/NM  securities  in 
Interpretation  and  Policy  .01  to  Rule  1. 
The  amended  interpretation  will  permit 
co-specialists  in  Nasdaq/NM  issues  to 
deregister  in  an  issue  more  quickly,  to 
allow  them  to  respond  to  market 
developments.  The  proposed  amended 
interpretation  will  also  allow  for  easier 
transfer  of  issues  between  co-specialists 
within  a  specialist  unit.  Specifically,  the 
proposed  rule  change  specifies  no 
minimum  retention  periods  for  Nasdaq/ 
NM  issues.  In  addition,  and,  subject  to 
the  CSAE's  continuing  authority,  the 
proposal  will  also  permit  co-specialists 
in  Nasdaq/NM  securities  to  deregister  at 
any  time  after  providing  at  least  five 
calendar  days  notice  to  order  sending 
firms,  and  allow  intra-firm  transfer  of 
Nasdaq/NM  securities  awarded  in 
competition  without  a  mandatory 
retention  period.*^ 

The  Exchange  intends  to  ensure  that 
there  will  be  no  disruption  to  the 
marketplace  as  a  result  of  relaxed  stock 
retention  requirements.  The  Exchange 
believes  that  its  recently  filed  rule 
change  increasing  the  fee  for  such 
transfer  to  $2,000  will  prevent 
disruptive  serial  transfers  and 
deregistrations  that  have  not  been 
carefiilly  contemplated  by  the 
specialist.  *  3 

Finally,  the  proposed  amendments 
relating  to  Nasdaq/NM  securities  will 
only  be  effective  for  so  long  as  there  is 
a  limit  upon  the  number  of  Nasdaq/NM 
issues  that  can  be  traded  UTP  on  the 
Exchange.  If  the  Commission  eliminates 
this  limitation,  Nasdaq/NM  issues  and 
the  co-specialists  maintaining  Nasdaq/  - 
NM  issues  will  be  subject  to  the  regular 
retention  periods  applicable  to  all  other 
issues  traded  on  the  Exchange. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(5)  of  the  Act  ^*  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons 


'>  In  such  a  situation,  a  specialist  imit  might 
deem  it  to  be  in  the  best  interests  of  customers  and 
the  Exchange  to  transfer  the  stock  to  another  co- 
specialist  within  the  same  specialist  unit  that  is 
assigned  to  a  fewer  number  of  issues  or  is  more 
experienced. 

"There  is  currently  no  minimum  retentioa 
period  for  intra-firm  transfers  of  securities  awarded 
without  competition.  See  Article  XXX,  Rule  1, 
Interpretation  and  Policy  .01. 

"  Securities  Exchange  Act  Release  No.  41569 
(June  28,  1999),  64  FR  36726  (July  7,  1999). 

"  15  U.S.C.  78f[b)(5).  ^ 


regulating  securities  transactions,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Buj^en  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  completion. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  not  soUdted  or 
received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  has  requested 
accelerated  approval  of  the  proposed 
rule  filing  relating  to  listed  securities. 
The  CHX  points  out  that  this  portion  of 
the  proposed  rule  change  has  existed  as 
a  pilot  for  approximately  two  years,  and 
was  previously  published  in  the  Federal 
Register  and  subject  to  notice  and 
comment.  The  Exchange  believes  that 
the  program  provides  a  benefit  both  to 
specialists  and  the  investing  public  by 
permitting  specialists  to  add  or 
deregister  as  a  specialist  in  an  orderly 
manner.  In  light  of  this,  and  the  fact  that 
the  portion  of  the  proposed  rule  change 
related  to  listed  seciuities  has  already 
been  subject  to  notice  and  comment,  the 
Exchange  believes  that  accelerated 
approval  is  appropriate  in  order  to 
reactivate  this  program  on  a  permanent 
basis. 

With  regard  to  that  portion  of  the 
proposed  rule  change  related  to  Nasdaq 
NM  securities,  within  35  days  of  the 
date  of  publication  of  this  notice  in  the 
Federal  Register  or  within  such  other 
period  (i)  as  the  Commission  may 
designate  up  to  90  days  of  such  date  if 
it  finds  such  longer  period  to  be 
appropriate  and  publishes  its  reasons 
for  so  finding  or  (ii)  as  to  which  the  self- 
regulatory  organization  consents,  the 
Commission  will: 

a.  By  order  approve  that  portion  of  the 
proposed  rule  change  related  to  Nasdaq 
NM  seciuities,  or 

b.  Institute  proceedings  to  determine 
whether  the  portion  of  the  proposed 
rule  change  related  to  Nasdaq  NM 
securities  should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
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including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  DC  20549-0609.  Copies  of 
the  submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule, 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  522,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CHX.  All 
submissions  should  refer  to  the  File  No. 
SR-CHX-99-11  and  should  be 
submitted  by  November  2, 1999. 

V.  Commission  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Propose  Rule  Change 

The  Commission  finds  that  the 
portion  of  the  proposed  rule  change 
relating  to  specialist  retention  periods 
for  listed  securities  traded  on  the 
Exchange  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange. 
Specifically,  the  Commission  believes 
that  the  proposal  is  consistent  with  the 
Section  6(b)(5) "  requirements  that  the 
Exchange's  rules  be  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest.  ^^ 

The  Commission  finds  good  cause  for 
approving  the  portion  of  tiie  proposed 
rule  change  relating  to  listed  seciu-ities 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  in  the  Federal 
Register.  The  Commission  believes  that 
accelerated  approval  will  promote 
continuity  in  specialist  retention 
practices  relating  to  listed  securities,  as 
conducted  under  the  recently  expired 
pilot  program.  In  addition,  the 
Commission  specifically  notes  that  the 
pilot  program  was  previously  published 
in  the  Federal  Register  and  operated  for 
several  years  without  comment  from  the 
industry  or  the  investing  public. 


ft  is  therefore  orderedj  pursuant  to 
Section  19(b)(2)  of  the  Act,'^  that  the 
portion  of  the  proposed  rule  change 
(File  No.  SR-CHX-99-11)  relating  to 
listed  securities  traded  on  the  CHX  is 
hereby  approved  on  an  accelerated  basis 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Jonathan  G.  Katz, 

Secretary. 

[PR  Doc.  99-26525  Filed  10-8-99;  8:45  am] 
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Self-R«gulatory  Organizations; 
Municipal  Securttias  Rulamaldng 
Board;  Notice  of  HIIng  of  Propa«ed 
Ruia  Ctianga  Relating  to  Rula  G-38,  on 
Consultanta,  Rule  G-37,  Political 
Contributions  and  Prohii>ltions  on 
Municipal  Sacuritiaa  Buslnass,  Rula 
6-8,  on  Booics  and  Records,  and 
Revisions  to  tha  Attachmant  Paga  to 
Fonn  G-37/G-38 

October  4, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  ^  and  rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  June  16, 
1998,  the  Municipal  Securities 
Rulemaking  Board  ("Board"  or 
"MSRB")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission" 
or  "SEC")  a  proposed  rule  change  as 
described  in  Items  I,  n,  and  III  below, 
which  Items  have  been  prepared  by  the 
Board.  On  August  26, 1999,  the  Board 
filed  Amendment  No.  1  which  replaces 
and  supersedes  the  proposed  rule 
change. 3  The  Commission  is  publishing 


"15  U.S.C.  78o0))(5). 

^■In  approving  this  rule  ctiange,  the  Commission 
has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 


•'  15  U.S.C.  788(b)(2). 

>»17  CFR  200.30-3(a)(12. 

'  15  U.S.C.  78s(b)(l). 

'  17  CFR  240.19b-4. 

^On  )une  16, 1998,  the  MSRB  submitted  its  initial 
proposal  which  amended  G-38  to  define  the 
meaning  of  "reportable  contributions,"  outlined 
what  Consultant  Agreements  should  include,  and 
provided  dealers  with  a  "reasonable  efforts" 
defense.  The  defense  would  have  held  that  a  dealer 
does  not  violate  Rule  G-38  if  the  dealer  foils  to 
receive  all  required  information  from  its  consultant 
and  thus,  foils  to  report  such  information  to  the 
Board,  but  can  demonstrate  that  it  used  reasonable 
efforts  in  attempting  to  obtain  the  information, 
including  a  statement  in  the  dealer's  Consultant 
Agreement  that  Board  rules  require  disclosure  of 
consultant  contributions  and  payments,  and  send 
quarterly  reminders  to  its  consultants  of  the 
deadline  for  their  submissions  to  the  dealer  of  the 
required  information.  After  discussions  with  the 
Commission,  the  Board  amended  the  proposal  and 
published  it  for  comment.  See  Additional 
Requirements  for  Pending  Amendments  on 
Disclosiue  of  ConsullHits'  Contributions:  RuleG- 


this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  contained  in 
Amendment  No.  1,  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sulistance  of 
the  Proposed  Rule  Change 

The  MSRB  is  proposing  to  amend 
Rule  G-38,  on  consultants.  Rule  G-37, 
on  political  contributions  and 
prohibitions  on  municipal  securities 
business.  Rule  G-8,  on  books  and 
records,  and  to  revise  the  attachment 
page  to  Form  G-37/G-38.  The  proposed 
rule  change  requires  brokers,  dealers,  or 
municipal  securities  dealers  ("dealers") 
to  obtain  from  their  consultants 
information  on  the  consultants'  political 
contributions  and  pajnments  to  state  and 
local  political  parties  and  to  report  such 
information  to  the  Board  on  Form  G-37/ 
G-38.  The  Board  has  requested  that  the 
Commission  delay  the  effectiveness  of 
the  proposed  rule  change  imtil  April  1, 
2000,  to  provide  time  for  dealers  to 
revise  their  contracts  with  their 
consultants  and  to  put  supervisory 
procedures  in  place  for  compliance  with 
the  proposed  rule  change.  Below  is  the 
text  of  the  proposed  rule  change. 
Additions  are  italicized;  deletions  are 
bracketed. 

Rule  G-38.  Consultants 

(a)  Definitions. 
(iMv)  No  change. 
(vi)  The  term  "reportable  political 
contribution  "  means: 

(A)  if  the  consultant  has  had  direct  or 
indirect  communication  with  an  issuer 
on  behalf  of  the  broker,  dealer  or 
municipal  securities  dealer  to  obtain  or 
retain  municipal  securities  business  for 
such  broker,  dealer  or  municipal 
securities  dealer,  a  political  contribution 
to  an  official(s)  of  such  issuer  made  by 
any  contributor  referred  to  in  paragraph 
(b)(i)  during  the  period  beginning  six 
months  prior  to  such  conununication 
and  ending  six  months  after  such 
communication; 

(B)  the  term  does  not  include  those 
political  contributions  to  official(s)  of  an 
issuer  made  by  any  individual  referred 
to  in  subparagraph  (b)(i)(A)  or  (B)  of  this 
rule  who  is  entitled  to  vote  for  such 
official  if  the  contributions  made  by 
such  individual,  in  total,  are  not  in 
excess  of  $250  to  any  official  of  such 
issuer,  per  election. 

(vii)  The  term  "reportable  political 
party  payment"  means: 


38.  MSRB  Reports,  Vol.  19,  No.  2  (April  1999)  at 
3-7.  Amendment  No.  1,  among  other  things, 
modifies  the  "reasonable  efforts"  defense 
established  in  the  initial  proposal  by  imposing 
stricter  requirements  on  dealers  in  monitoring  their 
consultants'  activities. 
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(A)  if  a  political  party  of  a  state  or 
political  subdivision  operates  within  the 
geographic  area  of  an  issuer  with  which 
the  consultant  has  had  direct  or  indirect 
communication  to  obtain  or  retain 
municipal  securities  business  on  behalf 
of  the  broker,  dealer  or  municipal 
securities  dealer,  a  payment  to  such 
party  made  by  any  contributor  referred 
to  in  paragraph  (b)(i)  during  the  period 
beginning  six  months  prior  to  such 
communication  and  ending  six  months 
after  such  communication: 

(B)  the  term  does  not  include  those 
payments  to  political  parties  of  a  state 
or  political  subdivision  made  by  any 
individual  referred  to  in  subparagraph 
(b)(i)(A)  or  (B)  of  this  rule  who  is 
entitled  to  vote  in  such  state  or  political 
subdivision  if  the  payments  made  by 
such  individual,  in  total,  are  not  in 
excess  of  $250  per  political  party,  per 
year. 

(viii)(  The  term  "official  of  such 
issuer"  or  "official  of  an  issuer"  shall 
have  the  same  meaning  as  in  rule  G- 
37(g)(vi). 

(d)  Written  Agreement 

(i)  Each  broker,  dealer  or  municipal 
securities  dealer  that  uses  a  consultant 
shall  evidence  the  consulting 
arrangement  by  a  writing  setting  forth, 
at  a  minimum,  the  name,  company, 
business  address,  role  and 
compensation  arrangement  of  each  such 
consultant  ("Consultant  Agreement").  In 
addition,  the  Consultant  Agreement 
shall  include  a  statement  that  the 
consultant  agrees  to  provide  the  broker, 
dealer  or  municipal  securities  dealer 
with  a  list  by  contributor  category,  in 
writing,  of  any  reportable  political 
contributions  and  any  reportable 
political  party  payments  during  each 
calendar  quarter  made  by: 

(A)  the  consultant: 

(B)  if  the  consultant  is  not  an 
individual,  any  partner,  director,  officer 
or  employee  of  the  consultant  who 
communicates  with  an  issuer  to  obtain 
municipal  securities  business  on  behalf 
of  the  broker,  dealer  or  municipal 
securities  dealer:  and 

(C)  any  political  action  committee 
controlled  by  the  consultant  or  any 
partner,  director,  officer  or  employee  of 
the  consultant  who  conununicates  with 
an  issuer  to  obtain  municipal  securities 
business  on  behalf  of  the  broker,  dealer 
or  municipal  securities  dealer. 

(ii)  The  Consultant  Agreement  shall 
require  that,  if  applicable  the  consultant 
shall  provide  to  the  broker,  dealer  or 
municipal  securities  dealer  a  report  that 
no  reportable  political  contributions  or 
reportable  political  party  payments  were 
made  during  a  calendar  quarter. 

(iii)  The  Consultant  Agreement  shall 
reqvure  that  the  consultant  provide  the 


reportable  political  contributions  and 
political  party  payments  for  each 
calendar  quarter,  or  report  that  no 
reportable  political  contributions  or 
political  party  payments  were  made  for 
a  particular  calendar  quarter,  to  the 
broker,  dealer  or  municipal  securities 
dealer  in  sufficient  time  for  the  broker, 
dealer  or  municipal  securities  dealer  to 
meet  its  reporting  obligations  under 
paragraph  (e)  of  this  rule. 

(iv)  [Such]  The  Consultant  Agreement 
must  be  entered  into  before  the 
consultant  engages  in  any  direct  or 
indirect  communication  with  an  issuer 
on  behalf  of  the  broker,  dealer  or 
mimicipal  securities  dealer. 

(c)  Information  Concerning  Political 
Contributions  to  Official(s)  of  an  Issuer 
and  Payments  to  State  and  Local 
Political  Parties  Made  by  Consultants. 

(i)  A  broker,  dealer  or  municipal 
securities  dealer  is  required  to  obtain 
information  on  its  consultant's 
reportable  political  contributions  and 
reportable  political  party  payments 
beginning  with  a  consultant's  first  direct 
or  indirect  communication  with  an 
issuer  on  behalf  of  the  broker,  dealer  or 
municipal  securities  dealer  to  obtain  or 
retain  municipal  securities  business  for 
such  broker,  dealer  or  municipal 
securities  dealer.  The  broker,  dealer  or 
municipal  securities  dealer  shall  obtain 
from  the  consultant  the  information 
concerning  each  reportable  political 
contribution  required  to  be  recorded 
pursuant  to  rule  G-8(a)(xviii)(F)  and 
each  reportable  political  party  payment 
required  to  be  recorded  pursuant  to  rule 
G-8(a)(xviii)(G)  or,  if  applicable,  a 
report  indicating  that  the  consultant 
made  no  reportable  political 
contributions  and  no  reportable 
political  party  payments  required  to  be 
recorded  pursuant  to  rule  G- 
8(a)(xviii)(H). 

(ii)  The  requirement  to  obtain  the 
information  referred  to  in  paragraph 
(c)(i)  of  this  rule  shall  end  upon  the 
termination  .of  the  Consultant 
Agreement. 

(iii)  A  broker,  dealer  or  municipal 
securities  dealer  will  not  violate  this 
section  if  it  fails  to  receive  from  its 
consultant  all  required  information  on 
reportable  political  contributions  and 
reportable  political  party  payments  and 
thus  fails  to  report  such  information  to 
the  Board  if  the  broker,  dealer  or 
municipal  securities  dealer  can 
demonstrate  that  it  used  reasonable 
efforts  in  attempting  to  obtain  the 
necessary  information.  Reasonable 
efforts  shall  include: 

(A)  a  statement  in  the  Consultant 
Agreement  that  Board  rules  require 
disclosure  of  consultant  contributions  to 


issuer  officials  and  payments  to  state 
and  local  political  parties; 

(B)  the  broker,  dealer  or  municipal 
securities  dealer  sending  quarterly 
reminders  to  its  consultants  of  the 
deadline  for  their  submissions  to  the 
broker,  dealer  or  municipal  securities 
dealer  of  the  information  concerning 
their  reportable  political  contributions 
and  reportable  political  party  payments: 

(C)  the  broker,  dealer  or  municipal 
securities  dealer  including  in  the 
Consultant  Agreement  provisions  to  the 
effect  that: 

(1)  the  Consultant  Agreement  will  be 
terminated  by  the  broker,  dealer  or 
municipal  securities  dealer  if,  for  any 
calendar  quarter,  the  consultant  fails  to 
provide  the  broker,  dealer  or  municipal 
securities  dealer  with  information  about 
its  reportable  political  contributions  or 
reportable  political  party  payments,  or  a 
report  noting  that  the  consultant  made 
no  reportable  political  contributions  or 
no  reportable  political  party  payments, 
and  such  failure  continues  up  to  the 
date  to  be  determined  by  the  dealer,  but 
no  later  than  the  date  by  which  the 
broker,  dealer  or  municipal  securities 
dealer  is  required  to  send  Form  G-37/G- 
38  to  the  Board  with  respect  to  the  next 
succeeding  calendar  quarter,  such 
termination  to  be  effective.upon  the  date 
the  broker,  dealer  or  municipal 
securities  dealer  must  send  its  Form  G- 
37/G-38  to  the  Board  (i.e.,  January  31. 
April  30,  July  31  or  October  31):  and 

(2)  no  further  payments,  including 
payments  owed  for  services  performed 
prior  to  the  date  of  termination,  shall  be 
made  to  the  consultant  by  or  on  behalf 
of  the  broker,  dealer  or  municipal 
securities  dealer  as  of  the  date  of  such 
termination:  and 

(D)  the  broker,  dealer  or  municipal 
securities  dealer  enforcing  the 
Consultant  Agreement  provisions 
described  in  paragraph  (c)(iii)(C)  of  this 
rule  in  a  full  and  timely  manner  and 
indicating  the  reason  for  and  date  of  the 
termination  on  its  Form  G-37/G-38  for 
the  applicable  quarter. 

(d)  Disclosure  to  Issuers.  Each  broker, 
dealer  or  municipal  securities  dealer 
shall  submit  in  writing  to  each  issuer 
with  which  the  broker,  dealer  or 
municipal  securities  dealer  is  engaging 
or  is  seeking  to  engage  in  municipal 
securities  business,  information  on 
consulting  arrangements  relating  to  such 
issuer,  which  information  shall  include 
the  name,  company,  business  address, 
role  and  compensation  arrangement  of 
any  consultant  used,  directly  or 
indirectly,  by  the  broker,  dealer  or 
municipal  seciurities  dealer  to  attempt  to 
obtain  or  retain  municipal  securities 
business  with  each  such  issuer.  Such 
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information  shall  be  submitted  to  the 
issuer  either: 

(iHii)  No  change. 

[(d)]  (e)  Disclosure  to  Board.  Each 
broker,  dealer  and  municipal  securities 
dealer  shall  send  to  the  Board  by 
certified  or  registered  mail,  or  some 
other  equally  prompt  means  that 
provides  a  record  of  sending,  and  the 
Board  shall  make  public,  reports  of  all 
consultants  used  by  the  broker,  dealer  or 
municipal  securities  dealer  during  each 
calendar  quarter.  Two  copies  of  the 
reports  must  be  sent  to  the  Board  on 
Form  G-37/G-38  by  the  last  day  of  the 
month  following  the  end  of  each 
calendar  quarter  (these  dates  correspond 
to  January  31,  April  30,  July  31,  and 
October  31).  Sudi  reports  shall  include, 
for  each  consultant,  in  the  prescribed 
format,  the  consultant's  name,  company, 
business  address,  role,  [and] 
compensation  arrangement,  any 
municipal  securities  business  obtained 
or  retained  by  the  consultant  with  each 
such  business  listed  separately,  and,  if 
applicable,  dollar  amounts  paid  to  the 
consultant  connected  with  particular 
municipal  securities  business.  [In 
addition,  s]  Such  reports  shall  indicate 
the  total  dollar  amount  of  payments 
made  to  each  consultant  during  the 
report  period  [and,  if  any  such 
pajrments  are  related  to  the  considtant's 
efforts  on  behalf  of  the  broker,  dealer  or 
mimicipal  securities  dealer  which 
resulted  in  partioilar  mimicipal 
securities  business,  then  that  business 
and  the  related  dollar  amount  of  the 
payment  must  be  separately  identified]. 
In  addition,  such  reports  shall  include 
the  following  information  to  the  extent 
required  to  be  obtained  during  such 
calendar  quarter  pursuant  to  paragraph 
(c)(i)  of  this  rule: 

(i)(A)  the  name  and  title  (including 
any  city/county/state  or  political 
subdivision)  of  each  official  of  an  issuer 
and  political  party  receiving  reportable 
political  contributions  or  reportable 
political  party  payments,  listed  by  state; 
and 

(B)  contribution  or  payment  amounts 
made  and  the  contributor  category  of 
the  persons  and  entities  described  in 
paragraphs  (b)(i)  of  this  rule;  or 

(ii)  if  applicable,  a  statement  that  the 
consultant  reported  that  no  reportable 
political  contributions  or  reportable 
political  party  payments  were  made;  or 

(iii)  if  applicable,  a  statement  that  the 
consultant  failed  to  provide  any  report 
of  information  to  the  dealer  concerning 
reportable  political  contributions  or 
reportable  political  party  payments. 

Once  a  contribution  or  payment  has 
been  disclosed  on  a  report,  the  dealer 
should  not  continue  to  disclose  that 


particular  contribution  or  payment  on 
subsequent  reports. 

Rule  G-8.  Books  and  Records  To  Be 
Made  by  Brokers,  Dealers  and 
Municipal  Securities  Dealers 

(a)  Description  of  Books  and  Records 
Required  to  be  Made.  Except  as 
otherwise  specifically  indicated  in  this 
rule,  every  broker,  dealer  and  mimicipal 
securities  dealer  shall  make  and  keep 
current  the  following  books  and  records, 
to  the  extent  applicable  to  the  business 
of  such  broker,  dealer  or  municipal 
securities  dealer: 

(iMxvii)  No  change. 

(xviii)  Records  Concerning 
Consultants  Pursuant  to  Rule  G-38. 
Each  broker,  dealer  and  municipal 
securities  dealer  shall  maintain: 

[(i)]  (A)  a  listing  of  the  name, 
company,  business  address,  role  and 
compensation  arrangement  of  each 
consultant; 

[(ii)]  (B)  a  copy  of  each  Consultant 
Agreement  referred  to  in  rule  G-38(b); 

[(iii)]  (C)  a  listing  of  the  compensation 
paid  in  connection  with  each  such 
Consultant  Agreement; 

[(iv)]  (D)  where  applicable,  a  listing  of 
the  municipal  securities  business 
obtained  or  retained  through  the 
activities  of  each  consultant; 

[(v)]  (E)  a  listing  of  issuers  and  a 
record  of  disclosures  made  to  such 
issuers,  pursuant  to  rule  G-38  [(c)  (d), 
concerning  each  consultant  used  by  the 
broker,  dealer  or  municipal  securities 
dealer  to  obtain  or  retain  municipal 
securities  business  with  each  such 
issuer;  [and] 

[(vi)]  (F)  records  of  each  reportable 
political  contribution  (as  defined  in  rule 
G-38(a)(vi)),  which  records  shall 
include: 

(1)  the  names,  city/county  and  state  of 
residence  of  contributors: 

(2)  the  names  and  titles  (including 
any  city/county/state  or  other  political 
subdivision)  of  the  recipients  of  such 
contributions;  and 

(3)  the  amounts  and  dates  of  such 
contributions; 

(G)  records  of  each  reportable 
political  party  payment  (as  defined  in 
rule  G-38(a)(vii))  which  records  shall 
include: 

(1)  the  names,  city/county  and  state  of 
residence  of  contributors; 

(2)  the  names  and  titles  (including 
any  city/county/state  or  other  political 
subdivision)  of  the  recipients  of  such 
payments;  and 

(3)  the  amoimts  and  dates  of  such 
payments; 

(H)  records  indicating,  if  applicable, 
that  a  consultant  made  no  reportable 
political  contributions  (as  defined  in 
rule  G-38(a)(vi))  or  no  reportable 


political  party  payments  (as  defined  in 
rule  G-38(a)(vii)); 

(I)  a  statement,  if  applicable,  that  a 
consultant  failed  to  provide  any  report 
of  information  to  the  dealer  concerning 
reportable  political  contributions  or 
reportable  political  party  payments;  and 

(J)  the  date  of  termination  of  any 
consultant  arrangement. 

(xix)  No  change. 

(b)-(f)  No  change. 

Rule  G-37.  Political  Contributions  and 
Prohibitions  on  Municipal  Securities 
Business 

(a)-(d)  No  change. 
(e)(i)(A)-(C)  No  change. 

(D)  any  information  required  to  be 
disclosed  pursuant  to  section  [(d)]M  of 
rule  G-38;  and 

(E)  No  change. 
(ii)-(iii)  No  change. 
(f)--(i)  No  change. 

***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Board  included  statements  concerning  - 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
conunents  it  received  on  the  proposed 
rule  change.  The  texts  of  these 
statements  may  be  examined  at  the 
places  specified  in  item  IV  below.  The 
Board  has  prepared  summaries,  set  forth 
in  Sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Backgroimd 

Rule  G-37  *  ^mong  other  things, 
prohibits  a  dealer  from  engaging  in 
mimicipal  securities  business  with  an 
issuer  within  two  years  after  certain 
contributions  to  an  official  of  such 
issuer  made  by  the  dealer,  any 
municipal  finance  professional 
associated  with  such  dealer,  or  any 
political  action  committee  ("PAC") 
controlled  by  the  dealer  or  any 
municipal  fiiiance  professional.  Rule  G- 
37(d)  prohibits  a  dealer  and  any 
municipal  finance  professional  fit>m 
doing  any  act  indirectly  which  would 
result  in  a  violation  of  the  rule  if  done 
directly  by  the  dealer  or  municipal 
finance  professional.  Thus,  a  dealer 
would  violate  Rule  G-37  by  engaging  in 
municipal  securities  business  with  an 


*  MSRB  Manual,  General  Rules,  Rule  G-37  (CX3D 
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issuer  after  directing  any  person  to  make 
a  contribution  to  an  official  of  such 
issuer.  As  indirect  activities  are  often 
difficult  to  prove,  the  Board  believes 
that  additional  information  about 
consultant  arrangements  should  be 
made  available  to  issuers  and  the  public 
in  order  to  maintain  the  integrity  of  the 
market.  Accordingly,  the  Board  adopted 
Rule  G-38.S 

Rule  G-38  requires  dealers  who  use 
consultants  ^  to  evidence  the  consulting 
arrangement  in  writing  (referred  to  as  a 
"Consultant  Agreement").^  Rule  G-38{c) 
requires  each  dealer  to  disclose  to  an 
issuer  with  which  it  is  engaging  or 
seeking  to  engage  in  municipal 
seciirities  business,  in  writing, 
information  on  consulting  arrangements 
relating  to  such  issuer.  The  written 
disclosure  must  include,  at  a  minimum, 
the  name,  company,  role  and 
compensation  arrangement  with  the 
consultant  or  consultants.  Dealers  are 
required  to  make  such  written 
disclosures  either  prior  to  the  issuer's 
selection  of  any  dealer  in  connection 
with  the  mimicipal  securities  business 
being  sought,  or  at  or  prior  to  the 
consultant's  first  direct  or  indirect 
communication  with  the  issuer  for  any 
municipal  securities  business.  Rule  G- 
38(d)  requires  dealers  to  submit  to  the 
Board,  on  a  quarterly  basis,  reports  of  all 
consultants  used  by  the  dealer.^  For 
each  consultant,  dealers  must  report  the 
consultant's  name,  company,  role  and 
compensation  arrangement,  as  well  as 
the  dollar  amoimt  of  any  payment  made 
to  the  consultant  during  the  quarterly 
reporting  period.^ 

As  mentioned  above,  one  of  the 
reasons  the  Board  adopted  Rule  G-38 
was  because  of  its  concern  that  dealers 
might  be  circumventing  Rule  G-37  by 
using  consultants  to  make  political 


^MSRB  Manual,  General  Rules,  Rule  G-38  (CCH) 
3686. 

*Rule  G-38(a)(i)  defines  the  term  "consultant"  as 
any  person  used  by  a  dealer  to  obtain  or  retain 
municipal  securities  business  through  direct  or 
indirect  communication  by  such  person  with  an 
issuer  on  the  dealer's  behalf  where  the 
communication  is  undertaken  by  such  person  in 
exchange  for,  or  with  the  understanding  of 
receiving,  payment  from  the  dealer  or  any  other 
person. 

'  Rule  G-38  requires  that  the  Consultant 
Agreement,  at  a  minimum,  include  the  name, 
company,  role  and  compensation  arrangement  of 
each  consultant  used  by  the  dealer.  The  Consultant 
Agreement  must  be  entered  into  before  a  consultant 
engages  in  any  direct  or  indirect  communication 
with  an  issuer  on  the  dealer's  behalf. 

•Such  rejxjrts  must  be  filed  on  Form  G-37/G-38. 

'  In  addition,  if  any  payment  made  during  the 
reporting  period  is  related  to  the  consultant's  efforts 
on  behalf  of  the  dealer  which  resulted  in  particular 
municipal  securities  business,  whether  the 
municipal  securities  business  was  completed 
during  that  or  a  prior  reporting  period,  then  the 
dealer  must  separately  identify  that  business  and 
the  dollar  amount  of  the  payment. 


contributions.  There  also  was  concern 
about  dealers  hiring  consultants  who 
had  made  their  own  contributions  to 
issuer  officials.^"  The  Rule  G-38 
reporting  and  recordkeeping 
requirements  seek  to  make  information 
public  about  the  consultants  that  dealers 
have  hired  and  the  mimicipal  securities 
business  obtained  through  such 
consultants.  One  reason  the  Board 
sought  this  public  disclosure  was  so  that 
reporters  and  others  coidd  investigate 
further  whether  there  was  a  connection 
between  contributions  given  by 
consultants  and  the  business  they 
obtained  for  the  dealers  that  hired  them. 
The  Board  determined  to  adopt  the 
proposed  rule  change  to  Rule  G-38 
because  of  concern  that,  given  the 
increased  enforcement  of  Rule  G-37, 
more  dealers  may  seek  to  circimivent 
Rule  G— 37  by  hiring  consultants  who 
make  substantial  contributions  to  issuer 
officials. 

2.  Summary  of  Proposed  Rule  Change 

The  proposed  rule  change  would 
require  a  dealer  to  receive  and  report 
certain  contribution  and  payment 
information  from:  the  consultant;  any 
partner,  director,  officer  or  employee  of 
the  consultant  who  communicates  with 
an  issuer  to  obtain  mimicipal  securities 
business  on  behalf  of  the  dealer;  and, 
any  PAC  controlled  by  the  consultant  or 
any  partner,  director,  officer  or 
employee  of  the  consultant  who 
communicates  with  issuers  to  obtain 
municipal  securities  business  on  behalf 
of  the  dealer. '  ^  A  dealer  would  be 


'"In  October  1993,  at  the  urging  of  SEC  Chairman 
Arthur  Levitt,  19  major  dealers  agreed  to  a 
Statement  of  Initiative  ("Initiative")  to  support  the 
principle  that  political  contributions  which  are 
intended  to  influence  the  awarding  of  municipal 
securities  should  be  prohibited.  Within  a  few 
months,  another  36  dealers  "signed  on"  to  the 
Initiative.  Interpretation  No.  1  was  issued  on 
December  6. 1993,  and  among  other  things, 
provides  requirements  for  a  dealer  that  uses  a 
consultant  to  obtain  or  retain  municipal  securities 
business.  This  interpretation  requires,  among  other 
things,  that  a  dealer  have  a  written  agreement  with 
the  consultant  and  that  such  agreement  prohibit  the 
consultant,  its  officers,  directors,  partners,  and  non- 
clerical  employees  from  making  any  political 
contributions  or  other  payments,  directly  or 
indirectly,  for  ttfe  purposes  of  obtaining  or  retaining 
municipal  securities  business. 

"  A  "consultant"  in  Rule  G-38  can  refer  to  an 
individual  or  a  company  {e.g.,  a  bank  affiliated  with 
a  bank  dealer).  For  example,  if  an  individual  is  a 
consultant,  this  individual  would  report  to  the 
dealer  only  his  or  her  contributions  and  payments 
and  the  contributions  of  any  PAC  controlled  by 
such  individual.  If  the  consultant  is  a  company,  the 
company  would  report  its  contributions  and 
payments  to  the  dealer,  as  well  as  those  made  by 
any  partner,  director,  officer  or  employee  of  the 
consultant  who  communicates  with  issuers  to 
obtain  municipal  securities  business  on  behalf  of 
the  dealer,  and  any  PAC  controlled  by  the 
consultant  or  any  partner,  director,  officer  or 
employee  of  the  consultant  who  communicates 


required  to  include  within  its 
Consultant  Agreement  a  statement  that 
the  consultant  agrees  to  provide  the 
dealer  each  calendar  quarter  with  a 
listing  of  reportable  political 
contributions  to  official(s)  of  an  issuer 
and  reportable  payments  to  political 
parties  of  states  and  political 
subdivisions  during  such  quarter,  or  a 
report  that  no  reportable  political 
contributions  or  reportable  political 
party  payments  were  made,  as 
appropriate.  ^  2 

"The  proposed  rule  change  would 
require  a  dealer  to  obtain  information 
from  its  consultants  about  the 
contributions  made  to  issuer  officials 
only  if  the  consultant  has  had  direct  or 
indirect  communication  with  such 
issuer  to  obtain  municipal  securities 
business  on  behalf  of  the  dealer.  ^^  The 
political  party  payments  required  to  be 
reported  are  limited  to  those  made  to 
political  parties  of  states  and  political 
subdivisions  that  operate  within  the 
geographic  area  of  the  issuer  with  whom 
the  consultant  communicates  on  behalf 
of  the  dealer  (e.g.,  city,  county  and  state 
parties).  The  date  that  establishes  the 
obligation  for  the  collection  of 
contribution  information  is  the  date  of 
the  consultant's  communication  with 
the  issuer  to  obtain  mimicipal  securities 
business  on  behalf  of  the  dealer. 

With  respect  to  the  collection  of 
contribution  and  payment  information, 
the  proposed  rule  change  contains  a  six- 
month  "look-back"  as  well  as  a  six- 
month  "look-forward"  provision  from 
the  date  of  communication  with  an 
issuer.  Thus,  a  consultant  must  disclose 
to  the  dealer  the  contributions  and 
payments  made  by  the  consultant 


with  issuers  to  obtain  municipal  securities  business 
on  behalf  of  the  deafer. 

''  The  de  minimis  exception  for  contributions  to 
officiaUs)  of  an  issuer  provides  that  a  consultant 
need  not  provide  to  a  dealer  information  about 
contributions  made  by  any  partner,  director,  officer 
or  employee  of  the  consultant  who  communicates 
with  issuers  to  obtain  municipal  securities  business 
on  behalf  of  the  dealer  to  any  official  of  an  issuer 
for  whom  such  individual  is  entitled  to  vote  if  such 
individual's  contributions,  in  total,  are  not  in  excess 
of  S2S0  to  each  official  of  such  issuer,  per  election. 
Similarly,  the  de  minimis  exception  for  payments 
provides  that  a  consultant  need  not  provide  to  a 
dealer  information  about  payments  to  political 
parties  of  a  state  or  political  subdivision  made  by 
any  partner,  director,  officer  or  employee  of  the 
consultant  who  communicates  with  issuers  to 
obtain  municipal  securities  business  on  behalf  of 
the  dealer  who  is  entitled  to  vote  in  such  state  or 
political  subdivision  if  the  payments  by  the 
individual,  in  total,  are  not  in  excess  of  S250  per 
political  party,  per  year. 

^'  A  dealer  must  disclose  contributions  with 
respect  to  those  issuers  from  which  a  consultant 
seeking  municipal  securities  business  on  behalf  of 
the  dealer,  regardless  of  whether  contributions  are 
going  to  and  communications  are  occurring  with 
the  same  or  different  personnel  within  that 
particular  issuer. 
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during  the  six  months  prior  to  the  date 
of  the  consultant's  communication  with 
the  issuer.'*  So  too,  if  the  consultant's 
communication  with  an  issuer 
continues,  any  reportable  contributions 
and  payments  would  be  required  to  be 
disclosed.  Once  communication  ceases, 
the  consultant  still  must  disclose 
contribution  and  payment  information 
for  six  months.'^  The  Board  believes 
these  provisions  are  important  in 
providing  information  for  a  minimum 
period  of  one  year  about  any  consultant 
contributions  to  officials  of  an  issuer 
with  whom  the  consultant 
commimicated  on  behalf  of  a  dealer  to 
obtain  municipal  seciirities  business. 
This  should  help  to  identify  any 
situations  in  wlidch  contributions  could 
have  influenced  the  awarding  of 
municipal  securities  business.  The 
proposed  rule  change  would  require 
dealers  to  keep  records  under  Rule  G- 
8  of  all  reportable  political  contributions 
and  all  reportable  political  party 
payments. 

A  dealer's  requirement  to  collect 
contribution  and  payment  information 
from  its  considtants  ends  when  a 
Consultant  Agreement  has  been 
terminated.'"  Of  course,  dealers  should 
not  attempt  to  avoid  the  requirements  of 
Rule  G-38  by  terminating  a  consultant 
relationship  after  directing  or  soliciting 
the  consultant  to  make  a  political 
contribution  to  an  issuer  official  after 
such  termination.  Rule  G-37(d) 
prohibits  a  dealer  from  doing  any  act 
indirectly  which  would  result  in  a 
violation  of  Rule  G-37  if  done  directly 
by  the  dealer.  Thus,  a  dealer  may  violate 
Rule  G-37  by  engaging  in  municipal 
securities  business  with  an  issuer  after 
directing  or  soliciting  any  person  to 
make  a  contribution  to  an  official  of 
such  issuer. 

The  proposed  rule  change  would 
require  that  the  information  obtained  by 
dealers  concerning  their  consultant's 
contributions  and  payments  be 
submitted  by  dealers  to  the  Board  on 
Form  G-37/G-38.''  The  disclosures 
required  by  the  proposed  rule  change 
are  reflected  in  the  draft  changes  to 
Form  G-37/G-38.  The  draft  changes 
require  dealers  to  disclose  on  the 


'*  Such  contributions  and  payments  become 
reportable  in  the  calendar  quarter  in  which  the 
consultant  first  communicates  with  the  issuer. 

<>  Contributions  and  payments  made 
simultaneously  with  or  after  the  consultant's  first 
communication  with  the  issuer  are  reportable  in  the 
calendar  quarter  in  which  they  are  made. 

>*  A  dealer  that  terminates  a  Consultant 
Agreement  would  of  course  be  obligated  to  obtain 
information  regarding  contributions  and  payments 
made  up  to  the  date  of  termination. 

"  The  proposed  rule  change  also  i«quires  dealers 
to  report  the  consultant's  business  address  on  Form 
G-37/G-38. 


attachment  sheet  for  each  consultant 
used  by  the  dealer  the  contributions  and 
payments  covered  by  the  rule  or  that  no 
such  contributions  or  payments  were 
made  for  such  quarter.  Further,  a  dealer 
must  disclose  if  a  consultant  has  failed 
to  provide  it  with  a  report  concerning  its 
contributions  and  payments.  When 
completing  the  form,  a  dealer  must 
disclose,  in  addition  to  the  other 
required  information,  the  calendar 
quarter  and  year  of  any  reportable 
political  contributions  and  reportable 
political  party  pa)anents  that  were  made 
prior  to  the  calendar  quarter  of  the  form 
being  completed  [e.g.,  contributions  and 
payments  made  in  a  prior  quarter  that 
are  reportable  as  a  result  of  the  six- 
month  look-back).  Reportable  "look- 
back" contributions  and  payments  also 
must  be  disclosed  on  the  Form  G-37/G- 
38  for  the  quarters  in  which  the 
consultant  has  communicated  writh  an 
issuer  to  obtain  municipal  securities 
business  on  behalf  of  a  dealer. '^  Once  a 
contribution  or  payment  has  been 
disclosed  on  a  report,  a  dealer  should 
not  continue  to  disclose  that  particular 
contribution  or  payment  on  subsequent 
reports.  The  attachment  page  to  Form 
G-37/G-38  also  has  been  revised  to 
require  dealers  to  separately  identify  all 
of  the  municipal  securities  business 
obtained  or  retained  by  the  consultant 
for  the  dealer.'^ 

The  proposed  rule  change  includes  a 
"reasonable  efforts"  provision  that 
allows  dealers  to  rely  in  good  faith  on 
information  received  from  their 
consultant  regarding  contributions  and 
payments.  The  reasonable  efforts 
provision  provides  that  a  dealer  will  not 
violate  Rule  G-38  if  the  dealer  fails  to 
receive  frtim  its  consultant  all  required 
contribution  and  payment  information 
and  thus  fails  to  report  such  information 
to  the  Board  if  the  dealer  can 
demonstrate  that  it  used  reasonable 
efforts  in  attempting  to  obtain  the 
necessary  information.  However,  to 
avail  itself  of  the  reasonable  efforts 
provision,  a  dealer  must: 


"If  the  amendments  to  Rule  G-38  become 
effective  on  April  1,  2000,  as  the  Board  has 
requested,  on  the  reports  for  the  second  quarter  of 
2000  (required  to  be  sent  to  the  Board  by  July  31, 
2000)  dealers  would  be  required  to  disclose  their 
consultants'  reportable  political  contributions  and 
reportable  political  party  payments  for  the  second 
quarter  of  2000  and  include,  pursuant  to  the  six- 
month  look-back,  reportable  political  contributions 
and  reportable  political  party  payments  since 
October  1, 1999. 

'"The  existing  version  of  the  form  requires 
dealers  to  list  only  the  municipal  securities 
business  obtained  or  retained  by  the  consultant  in 
which  the  consultant  was  paid  a  specific  dollar 
amoimt  for  the  particular  municipal  securities 
business. 


(1)  State  in  its  Consultant  Agreement 
that  Board  rules  require  disclosure  of 
consultant  contributions  and  pa)rment; 

(2)  Send  quarterly  reminders  to 
consultant  of  the  deadline  for  their 
submissions  to  the  dealer  of 
contribution  information; 

(3)  Include  language  in  the  Consultant 
Agreement  to  the  effect  that:  (a)  The 
Consultant  Agreement  will  be 
terminated  if,  for  any  calendar  quarter, 
the  consultant  fails  to  provide  the  dealer 
with  information  about  its  reportable 
contributions  or  payments,  or  a  report 
noting  that  the  consultant  made  no 
reportable  contributions  or  pa)mients, 
and  such  failure  continues  up  to  the 
date  to  be  determined  by  the  dealer  but 
no  later  than  the  date  by  which  the 
dealer  is  required  to  send  Form  G-37/ 
G-38  to  the  Board  with  respect  to  the 
next  succeeding  calendar  quarter,  such 
termination  to  be  effective  upon  the  date 
the  dealer  must  send  its  Form  G-37/G- 
38  to  the  Board,  and  (b)  the  dealer  may 
not  make  any  further  payments  to  the 
consultant,  including  payments  owed 
for  services  performed  prior  to  the  date 
of  termination,  as  of  the  date  of  such 
termination;  and 

(4)  Enforce  the  Consultant  Agreement 
provisions  described  above  in  a  full  and 
timely  manner  and  indicate  the  reason 
for  and  date  of  the  termination  on  its 
Form  G-3  7/G-38  for  the  applicable 
quarter. 

The  failure  by  a  dealer  to  include  the 
termination  and  non-payment 
provisions  in  a  Considtant  Agreement  or 
to  enforce  any  such  provisions  that  may 
be  contained  in  the  Consultant 
Agreement,  would  not,  in  and  of  itself, 
constitute  a  violation  of  Rule  G-38  but 
would  instead  preclude  the  dealer  &t>m 
invoking  the  reasonable  efforts 
provision  as  a  defense  against  a  possible 
violation  for  foiling  to  disclose 
consultant  contribution  information, 
which  the  consultant  may  have 
withheld  from  the  dealer. 

Finally,  the  proposed  rule  change 
contains  a  clarifying  amendment  to  Rule 
G-38(b)(i)(B),  and  a  technical 
amendment  to  Rule  G-37(e)(i)(D)  to 
conform  to  the  amendments  to  Rule  G- 
38. 

The  Board  is  very  concerned  about 
consultants  making  contributions  to 
obtain  municipal  securities  business  on 
behalf  of  the  dealer  and,  while  the 
Board,  at  this  time,  is  only  requiring 
disclosure  of  consultants'  political 
contributions  and  payments  to  state  and 
local  political  parties,  it  will  be  paying 
close  attention  to  this  issue.  The  Board 
will  take  whatever  further  steps  it  feels 
are  necessary  to  sever  the  connection 
between  the  giving  of  political 
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contributions  and  the  awarding  of 
municipal  seciuities  business. 

The  Board  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
15B(b)(2)(C)oftheAct.2o 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Board  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act,  because  it  would 
apply  equally  to  all  brokers,  dealers  and 
municipal  securities  dealers. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

In  September  1997,  the  Board 
published  a  notice  that  proposed  for 
comment  draft  amendments  to  Rules  G- 
38  and  G-8  and  revisions  to  Form  G-37/ 
G-38  that  would  require  dealers  to 
disclose  their  consultants'  political 
contributions  to  officials  of  an  issuer 
and  payments  to  state  and  local  political 
parties.2i  In  response  to  its  request  for 
comments,  the  Board  received  comment 
letters  from  Cox  Newspapers,  Piper 
Jaffray  Companies,  Inc.  ("Piper  Jaffiay"), 
and  The  Bond  Market  Association 
("TBMA"). 

1.  Payments  to  State  and  Local  Political 
Parties 

TBMA  and  Piper  Jaffray 
recommended  that  the  draft 
amendments  be  modified  to  make  clear 
that  only  those  contributions  to  state 
and  local  political  parties  operating 
within  the  jurisdiction  of  the  issuer 
which  is  the  subject  of  the  Consultant 
Agreement  must  be  reported.  TBMA 
stated  that  the  reporting  of  all 
contributions  to  state  and  local  political 
parties  by  consiiltants  (except  for  the 
$250  de  minimis)  "would  impose  an 
unfair  burden  on  all  dealers  employing 
consultants  to  monitor  and  report  on  all 
contributions  to  state  and  local  political 
parties  by  independent  third  party 
market  participants  even  though  there 
was  no  nexus  or  other  reasonable 
relationship  between  those  political 
parties  and  the  purpose  of  employing 
the  consultant."  Pipeer  Jaffray  stated 
that  requiring  a  dealer  to  "monitor  and 
report  all  political  contributions  to  state 


and  local  parties  of  a  consultant  and 
their  corporate  PAC,  even  when  there  is 
no  relationship  between  the  political 
party  and  the  purpose  of  employing  the 
considtant,  is  time  consuming." 

The  Board  determined  to  revise  the 
draft  amendments  to  limit  the  political 
party  contributions  required  to  be 
reported  to  those  made  to  political 
parties  of  states  and  political 
subdivisions  that  operate  within  the 
geographic  area  of  the  issuer  with  whom 
the  consultant  communicates  on  behalf 
of  the  dealer.22  This  is  consistent  with 
the  requirements  for  reporting 
contributions. 

2.  Consultant's  Business  Address 

Cox  Newspaper  suggested  that  Rule 
G-38  require  disclosure  of  the  address 
and  telephone  nimiber  of  the  consultant 
or  (when  applicable)  the  address  and 
telephone  number  of  the  consultant's 
company.  It  noted  that  such  information 
would  help  in  contacting  considtants  to 
ask  questions  about  connections 
between  contributions  and  business  and 
in  checking  campaign  finance  reports.  It 
also  noted  that  this  information  helps  to 
avoid  confusion  with  other  people  who 
have  the  same  name  as  the  consultant. 
Finally,  it  noted  that  the  Federal 
Election  Commission  ("FEC") 
regulations  require  the  address  of  any 
contributor  of  $200  or  more  as  one  of 
the  items  that  must  be  reported  by 
political  committees. 

The  Board  revised  the  draft 
amendments  to  Rule  G-38  to  require 
that  the  consultant's  business  address  be 
reported  on  Form  G-37/G-38.23  This 
requirement  is  similar  to  the  FEC 
regulations.  Including  the  address 
would  be  helpful  for  anyone  trying  to 
contact  the  consultant  to  inquire  about 
contributions  or  any  other  consultant 
information  contained  on  Form  G-37/ 
G-38.  The  Board  believes  that  requiring 
dealers  to  include  consultants' 
telephone  numbers  could  lead  to 
unnecessary  calls  to  the  consultant; 
however,  by  requiring  that  the 
disclosure  of  addresses  for  consultants, 
anyone  wishing  to  call  a  consultant 
should  be  able  to  obtain  the  telephone 
number. 


20  Section  lSB(b)(2)(C)  states  that  the  Board's 
rules  shall  be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to  promote  just 
and  equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the  mechanism  of  a  free 
and  open  market  in  municipal  securities,  and,  in 
general,  to  protect  investors  and  the  public  interest. 

2'  "Disclosure  of  Consultants'  Political 
Contributions  and  Payments,"  MSRB  Reports,  Vol. 
17,  No.  3  (October  1997)  at  3-7. 


"The  proposed  rule  change  contains  a  de 
minimis  exception  fitim  the  reporting  of 
consultants'  payments  to  political  parties  in  which 
such  consultant  is  entitled  to  vote  if  the  payments 
are  not  in  excess  of  $250  per  political  party,  per 
year. 

"  Rule  G-6(a)(xviii)  was  also  amended  to  require 
a  dealer  to  maintain  a  record  of  a  consultant's 
business  address. 


3.  Additional  Time  for  Reporting 
Consultants'  Contributions  and 
Payments 

TBMA  and  P^er  Ja&ay 
recommended  that  the  draft 
amendments  to  Rule  G-8  be  modified  to 
allow  for  more  time  in  which  to  report 
the  information  received  from 
consultants  pursuant  to  Rule  G-38. 
TBMA  stated  that,  "[i]n  order  to  meet 
the  30-day  deadline,  dealers  would  have 
to  impose  a  much  earlier  deadline  on 
their  consultants,  which  would  give 
consultants  less  time  to  collect  the 
information  and  transmit  it  to  the 
dealers  *  *  *.  This  lack  of  time  would 
make  it  extremely  difficult,  and  perhaps 
impossible,  for  dealers  to  collect  all  the 
required  information  for  reporting  in 
time  allowed."  TBM  and  Piper  Jaffray 
stated  that  it  would  be  more  appropriate 
to  require  consiUtant  contributions  to  be 
included  in  the  report  filed  for  the 
quarter  following  the  making  of  any 
political  contributions.  TBMA  stated 
that  "(tlhe  additional  90  days  woidd 
allow  dealers  to  ensure  that  all  of  the 
consultants  have  reported  and  that  the 
filed  G-37/T-38  forms  are  completed 
properly." 

The  Board  understands  why  dealers 
would  wish  more  time  to  report  their 
consultants'  contributions  and 
payments.  However,  the  Board  is 
concerned  that  industry  participants 
could  view  this  delay  of  up  to  six 
months  in  reports  of  consultant 
contributions  and  payments  as  a 
weakening  of  the  rule.  Thus,  the  Board 
determined  not  to  grant  additional  time 
to  report  consultant  contributions  and 
payments. 

4.  Good  Faith  Defense 

TBMA  and  Piper  Jaffray  stated  that 
dealers  should  not  be  required  to 
guarantee  the  accuracy  of  the 
information  they  obtain  from  their 
consultants,  and  TBMA  stated  that 
dealers  should  not  "be  expected  to 
conduct  any  investigation  into  the 
accuracy  or  completeness  of  the 
information  provided  to  the."  TBMA 
recommended  that  Ride  G-38  "include 
language  which  will  afford  dealers 
confidence  that  they  may  in  good  faith 
rely  upon  the  information  they  receive 
frtsm  dieir  consultants  in  submitting 
their  reports." 

The  Board  believes  it  is  reasonable  to 
allow  dealers  to  rely  in  good  faith  on 
their  consultants'  reports  and  that  it 
would  be  almost  impossible  for  dealers 
to  investigate  for  contributions  made  by 
their  consultants  that  were  not  reported. 
The  amendments  originally  filed  with 
the  Commission  stated  that  a  dealer  will 
not  violate  Rule  G-38  if  it  fails  to 
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receive  from  its  coosiiltant  all  required 
contribution  and  payment  information 
and  thus,  fails  to  report  such 
information  to  the  Board  if  the  dealer 
can  demonstrate  that  it  used  reasonable 
efforts  in  attempting  to  obtain  the 
necessary  information.  The  FEC  has 
similar  requirements  for  reporting  of 
contribution  information  by  various 
entities.  The  amendments  originally 
filed  with  the  Commission  stated  that 
"reasonable  efforts"  would  include 
having  a  dealer:  (1)  State  in  the 
Considtant  Agreement  that  Board  rules 
require  disclosure  of  consultant 
contributions  and  payments,  and  (2) 
send  quarterly  reminders  to  consultants 
of  the  deadline  for  their  submissions  to 
the  dealer  of  contribution  and  payment 
information. 

In  January  1999,  the  Commission  staff 
recommended  to  Board  staff  that  the 
reasonable  efforts  provisions  contain 
two  additional  requirements:  (1)  The 
dealer  must  disclose  in  its  quarterly 
filings  any  consultant  that  does  not 
provide  a  report  of  the  information 
required  by  the  rule,  and  (2)  the  dealer 
must  terminate  the  contract  should  the 
consultant  foil  to  provide  such  report  by 
the  next  calendar  quarter  after  it  was 
due,  and  the  dealer  must  not  make  any 
further  pa)rments  pursuant  to  the 
Consxiltant  Agreement.  The  Commission 
staff  stated  that  these  additional 
requirements  to  the  reasonable  efforts 
provision  should  ensure  that  all 
required  information  on  contributions  is 
obtained  from  consultants.  On  April  19, 
1999,  the  Board  published  a  notice  for 
comment  concerning  the  additional 
requirements  for  the  amendments 
pending  at  the  Commission  concenung 
the  disclosure  of  consultants' 
contributions.  ^^  The  Board  received  five 
comment  letters  in  response  to  its 
request  for  comments  on  these 
additional  reqiiirements.  Comment 
letters  were  received  from  the  American 
Bankers  Association  ("ABA");  First 
Kentucky  Securities  Corp.  ("First 
Kentucky");  State  Treasiuer,  State  of 
Washington  ("Washington  State 
Treasurer"):  TBMA;  and  Wells  Fargo  & 
Company  ("Wells  Fargo") 

In  general,  none  of  me  commenters 
offered  support  for  the  additional 
requirements.  The  Washington  State 
Treasurer  stated  that  he  objects  to  the 
additional  requirements  "as  both 
unnecessary  and  inappropriate."  TBMA 
stated  that  the  additional  requirements 
"represent  excessive  micromanagement 
of  dealers' business."  Specific 


"  "Additional  Requirements  for  Pending 
Amendments  on  Disclosure  of  Consultants' 
Contributions,"  MSBB  Reports,  Vol.  19,  No.  2  (April 
1999)  at  3-7. 


comments  are  summarized  and 
discussed  below. 

1.  De  Minimus  Exemption  From 
Reporting 

Wells  Fargo  asked  that  "the  Board 
enlarge  the  scope  of  the  de  minimus 
contribution  exemption  contained  in 
[rlules  G-37  and  G-38."  It  noted  that  a 
"general  de  minimus  exemption  for  all 
elections  and  the  elimination  of  the 
reporting  requirements  for  both  de 
minimus  contributions  and  no 
contributions  would  greatly  ease  the 
reporting  burden."  In  addition.  Wells 
Fargo  stated  that  "[a]  more  limited 
approach  would  be  to  expand  the  de 
minimus  exemption  to  the  state  and/or 
metropolitan  area  in  which  the  person 
making  the  contribution  works  or  lives." 

The  ABA  also  noted  that  "given  the 
contiguous  state  borders  in  many 
metropolitan  areas  *  *  *  and  the 
geographic  freedom  provided  by  the 
Internet,  it  is  far  more  likely  that 
individuals  may  wish  to  make 
contributions  outside  of  those 
jurisdictions  in  which  they  can  vote." 
The  ABA  "reconunends  that  the  de 
minimus  exception  of  $250  per 
candidate  apply  to  all  elections,  rather 
just  than  to  candidates  for  whom  an 
individual  may  vote"  because 
"expanding  the  scope  of  the  exemption 
would  go  far  toward  eliminating  the 
burden  of  theproposed  rule." 

Response:  Ine  de  minimus  exemption 
in  the  proposed  amendments  does  not 
require  disclosure  of  certain 
contributions  to  issuer  officials  for 
whom  a  consultant  is  entitled  to  vote. 
This  exception  is  similar  to  that  in  Rule 
G-37.  The  Commission  addressed  the 
issue  of  the  de  minimus  exemption  and 
its  scope  in  Rule  G-37  in  its  order 
approving  that  rule.^^  The  Commission 
noted  that  it 

believes  that  the  MSRB's  determinations  as  to 
the  amount  of  the  de  minimus  exemption  and 
limiting  its  application  to  contributions  to 
officials  for  whom  the  municipal  finance 
professional  is  entitled  to  vote  are 
appropriate  and  reasonable.  As  discussed, 
the  proposal  provides  specific  guidelines  to 
prevent  "pay  to  play"  contributions.  The 
proposal  provides  an  appropriate  balance 
between  limiting  "pay  to  play"  practices  and 
the  ability  of  dealers  and  their  employees  to 
demonstrate  support  for  state  and  local 
candidates.  The  proposal  recognizes  that 
certain  contributions  made  for  legitimate 
political  purposes  present  less  risk  of  a 
conflict  of  interest  or  the  appearance  of  a 
conflict  of-interest.  Although  an  individual 
may  have  a  legitimate  interest  in  making 
contributions  to  candidates  for  whom  she  is 
ineligible  to  vote,  there  is  a  greater  risk  in 
such  circumstances  that  the  contribution  is 


motivated  by  an  improper  attempt  to 
influence  municipal  officials.  Thus,  the 
proposal  enables  mimicipal  finance 
professionals  to  contribute  S250  per  election 
to  candidates  for  whom  they  are  entitled  to 
vote  without  triggering  the  proposal's 
business  limitation.  As  discussed,  the 
proposal  does  not  prevent  dealers  or  their 
employees  from  demonstrating  support  for 
local  and  state  officials  in  other  ways 
including  volimteer  political  campaign 
activity.** 

Also,  the  proposed  rule  change  does 
not  require  a  dealer  to  obtain 
information  about  all  political 
contributions  made  by  its  consultants.  A 
dealer  must  obtain  information  from  its 
consultants  about  the  contributions 
made  to  issuer  officials  on7y  if  the 
consultant  has  had  direct  or  indirect 
communication  with  such  issuer  to 
obtain  municipal  securities  business  on 
behalf  of  the  dealer.  The  political  party 
payments  required  to  be  reported  are 
liinited  to  those  made  to  political  parties 
of  states  and  political  subdivisions  that 
operate  within  the  geographic  area  of 
the  issuer  with  whom  the  consultant 
communicates  on  behalf  of  the  dealer 
(e.g.,  city,  county  and  state  parties).  The 
date  that  establishes  the  obligation  for 
the  collection  of  contribution 
information  is  the  date  of  the 
consultant's  communication  with  the 
issuer  to  obtain  municipal  securities 
business  on  behalf  of  the  dealer. 

2.  Requirement  To  Terminate 
Consultant  Agreement 

The  Washington  State  Treasurer 
stated  that  requiring  dealers  to  terminate 
their  Consultant  Agreements  with 
consultants  who  fail  to  provide 
information  about  their  reportable 
political  contributions  "is  not  in  the 
public's  best  interest,  for  it  deprives 
municipal  securities  dealers  of  any 
opportunity  to  exercise  independent 
judgment." 

The  ABA  stated  that  "it  is  unclear 
bom  the  proposed  language  *  *  * 
whether  or  not  a  dealer  would  be 
prohibited  from  paying  a  consultant 
whose  contract  the  deader  was  required 
to  terminate  pursuant  to  [r]ule  G-38,  for 
work  that  had  already  been  performed 
under  the  contract."  The  ABA  "believes 
that  the  rule  should  make  clear  that 
even  at  termination,  a  dealer  may  still 
avail  itself  of  the  'reasonable  efforts' 
defense  if  it  pays  a  consultant  for  work 
that  was  completed  prior  to  the  date  of 
termination."  The  ABA  further  stated 
that  "(ajbsent  such  a  clarification,  the 
dealer  could  find  itself  liable  for  breach 
of  the  Consultant  Agreement  with 
respect  to  work  already  performed." 


"  Securities  Exchange  Act  Release  No.  33868 
(April  7, 1994),  59  FR  17621  (April  13. 1994). 
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TBMA  states  that  "it  may  be 
impossible  to  suspend  all  payments  of 
compensation  to  the  consultant  at  the 
time  of  termination  of  the  contract — if, 
for  example,  the  consultant  has  not 
billed  for  services  previously  rendered, 
or  there  is  a  billing  dispute  that  has  not 
been  resolved."  TBMA  believes  the 
"prohibition  should  more  appropriately 
be  limited  to  payment  for  services 
rendered  after  the  date  of  termination." 

Response:  The  Board  feels  strongly 
that  Rule  G-38  should  require  the 
disclosure  of  consultants'  contributions 
and  dealers  should  be  able  to  avail 
themselves  of  a  reasonable  efforts 
defense  if  they  wish  to  do  so.  The 
provision  relating  to  termination  of  the 
Consultant  Agreement  with  a  consultant 
that  does  not  provide  the  required 
information  is  a  pre-condition  to 
invoking  the  reasonable  efforts  defense. 
A  dealer  that  does  not  terminate  the 
Consultant  Agreement  in  these 
instances  does  not  violate  Rule  G-38, 
but  it  does  lose  its  ability  to  invoke  the 
reasonable  efforts  defense. 

The  Board  believes  that  the  issue  of  a 
prohibition  on  further  payments  to  a 
consultant  at  the  time  of  termination  of 
the  Consultant  Agreement  can  be 
addressed  by  dealers  including  a 
specific  provision  in  their  Consultant 
Agreements.  This  provision  can  indicate 
tlmt,  on  the  date  of  termination  of  the 
■  Consultant  Agreement  by  the  dealer 
because  of  the  consultant's  failure  to 
report  the  required  information,  no 
further  pajnnents  will  be  provided  by 
the  dealer  to  the  consultant,  including 
payments  for  services  performed  by  the 
consultant  prior  to  the  date  of 
termination.  In  addition,  to  address  any 
imcertainty  in  the  rule  language  about 
payments  for  prior  services,  the 
proposed  rule  change  would  amend 
Rule  G-38  to  note  specifically  that  the 
prohibition  on  further  payments  at  the 
time  of  termination  of  the  Consultant 
Agreement  includes  payments  for 
services  performed  prior  to  the  date  of 
termination.  It  is  not  clear  what  TBMA 
means  by  limiting  payment  for  services 
rendered  after  the  date  of  termination 
because,  presxmiably,  a  consultant 
would  not  be  performing  services  for 
which  it  would  expect  to  be  paid  after 
the  Consultant  Agreement  has  been 
terminated. 

3.  Consiiltant  Activities  Other  Than 
Seeking  Municipal  Seciirities  Business 

The  ABA  stated  that  "it  is  likely  that 
agreements  with  consultants  may  cover 
activities  in  addition  to  municipal 
securities  consulting"  and  that  "[i]n 
such  instances,  the  reqtiirement  to 
terminate  should  apply  only  to  that 


portion  of  the  contract  subject  to  [r]ule 
G-38." 

Response:  Rule  G-38(b)  requires  a 
dealer  that  uses  a  consultant  to  have  a 
written  Consultant  Agreement.  The 
Consultant  Agreement,  pursuant  to 
Board  rules,  addresses  a  consultant's 
activities  on  behalf  of  a  dealer  in  which 
the  consultant  is  used  to  obtain  or  retain 
municipal  securities  business.  If  a 
Consiiltant  Agreement  includes  other 
activities  imrelated  to  municipal 
securities  activities  pursuant  to  Rule  G- 
38,  the  requirement  to  terminate  the 
Consultant  Agreement  would  apply 
only  to  the  activities  covered  by  Rule  G- 
38.  If  a  dealer  has  only  one  contract 
with  a  consultant,  presumably  the 
dealer  could  demonstrate  to  an 
enforcement  agency  that,  depending 
upon  the  facts  and  circumstances, 
terminating  the  consultant's  Rule  G-38 
activities  and  ceasing  payments  with 
respect  to  such  Rule  G-38  activities, 
while  the  consultant  continues  other 
consulting  activities  and  receives 
payments  from  the  dealer  for  such 
activities,  would  meet  the  pre- 
conditions for  invoking  the  reasonable 
efforts  defense.  A  dealer  may  wish  to 
consider  having  a  separate  contract  or 
contracts  with  a  considtant  for  these 
additional  activities  in  addition  to  the 
Consultant  Agreement  that  conforms  to 
the  requirements  of  Ride  G-38. 

4.  Participation  in  the  Political  Process 

Wells  Fargo  stated  that  it  is  "very 
concerned  about  the  chilling  effect  that 
the  adoption  of  the  proposed  rule  vdll 
have  on  participation  in  the  political 
process." 

Response:  The  proposed  rule  change 
requires  dealers  to  record  and  report 
information  about  certain  political 
contributions  and  payments  to  state  and 
local  political  parties  received  from 
their  consultants.  The  proposed  rule 
change  does  not  prohibit  political 
contributions  or  payments  to  political 
parties;  therefore,  there  should  be  no 
chilling  effect  on  participation  in  the 
pol^cal  process. 

5.  Reporting 

Wells  Fargo  stated  that  it  "is 
concerned  about  the  burden  that  the 
proposed  reporting  requirements  will 
impose."  It  noted  that  the  "broad 
definition  of  'consultant'  in  the  [rjule 
may  subject  bankers  who  provide 
referrals  for  municipal  securities 
imderwriting  business  to  the  reporting 
and  disclosiire  rules."  The  ABA  found 
that  "the  proposed  requirements  to 
monitor  the  political  contributions  of 
consultants  through  quarterly  reports  to 
the  Board  and  quarterly  reminders  to 
non-complaint  consiiltants  will  impose 


significant  regulatory  burdens  on 
financial  institutions  operating 
nationwide  that  rely  on  cross-selling  of 
affiliates'  products  as  a  significant  part 
of  their  marketing  strategy." 

Response:  Rule  G-38  has  always 
required  that  dealers  record  and  report 
certain  information  about  their 
consultants  every  quarter,  the 
amendments  add  additional  items  of 
information  that  must  be  recorded  and 
reported.  While  the  additional 
information  may  be  an  added  burden  on 
dealers,  the  Board  believes  it  is 
important  that  dealers  obtain  and  report 
the  information  so  that  consultants' 
political  contributions  can  be  reviewed 
in  order  to  determine  whether  there  are 
issues  that  should  be  addressed, 
possibly  through  future  Board 
rulemaking. 

The  ABA  mentioned  the  "regulatory       ^ 
burden"  of  dealers  sending  "quarterly 
reminders  to  non-compliant 
consultants."  [emphasis  added]  One  of 
the  requirements  of  the  reasonable 
efforts  provision  for  dealers  that  wish  to 
avail  themselves  of  such  a  defense  is 
that  dealers  send  quarterly  reminders  to 
their  consultants  of  the  deadline  for 
their  submissions  to  the  dealer  of  their 
reportable  contribution  information; 
there  is  no  reference  to  non-compliant 
considtants  in  this  regard. 

6.  Recordkeeping 

First  Kentucky  stated  that  the 
amendment  to  Ride  G-8(a)(xviii)(H), 
which  requires  dealers  to  maintain 
records  indicating,  if  applicable,  that  a 
consultant  made  no  reportable  political 
contributions  or  political  party 
pajnments,  is  unnecessary  and  is  another 
opportunity  for  the  enforcement 
agencies  to  cite  dealers  for  improper 
record  retention.  Wells  Fargo  stated  that 
the  requirement  for  dealers  to  report 
when  no  contributions  have  been  made 
by  consultants  will  be  burdensome. 

Response:  The  amendments  in  the 
original  filing  required  dealers  to 
receive  from  their  consultants  reports  on 
any  reportable  contributions,  but  the 
amendments  did  not  contain  a 
requirement  for  dealers  to  receive 
reports  if  no  such  contributions  were 
made.  To  establish  a  complete  record  of 
the  information  being  reported  by 
consultants.  Amendment  No.  1  revises 
the  amendments  in  the  original  filing  to 
require  dealers  to  receive  reports  every 
quarter  from  their  consultants  listing  all 
reportable  contributions  or  stating  that 
the  consultants  made  no  reportable 
contributions,  as  appropriate.  A  dealer 
would  then  indicate  the  contributions 
reported  or  that  a  consultant  had  no 
contributions  to  report,  as  appropriate, 
on  its  Form  G-37/G-38  for  die 
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applicable  quarter.  The  proposed  rule 
change  requires  dealers  to  disclose  if 
they  did  not  receive  a  report  from  a 
consultant  during  a  particular  quarter. 
Thus,  if  a  consultant  does  not  submit  a 
report  to  the  dealer  for  a  particular 
quarter,  the  dealer  must  report  this  fact 
on  its  Form  G-37/G-38. 

For  recordkeeping  purposes,  the 
proposed  amendments  to  Rule  G-8 
establish  a  complete  record  of  the 
reports  submitted  by  consultants.  These 
amendments  require  a  dealer  to 
maintain:  (1)  Records  of  each  reportable 
political  contribution;  (2)  records  of 
each  reportable  political  party  payment; 
(3)  records  indicating,  if  applicable,  that 
a  consultant  made  no  reportable 
political  contributions  or  no  reportable 
political  party  payments;  and  (4)  a 
statement,  if  applicable,  that  a 
consultant  failed  to  provide  any  report 
of  information  to  the  dealer  concerning 
reportable  political  contributions  or 
reportable  political  party  payments. 

Although  some  dealers  may  believe 
the  requirements  to  report  and  maintain 
records  indicating  that  a  consultant 
made  no  reportable  political 
contributions  would  be  biu-densome, 
such  reports  and  records  provide  a 
complete  record  of  a  consultant's 
contributions.  If  it  should  be  determined 
later  that  a  consvdtant  did  in  fact  make 
a  reportable  contribution  after  reporting 
that  no  reportable  contributions  were 
made,  the  dealer  will  have  a  record  to 
demonstrate  that  the  consultant  hid  the 
contribution  information  from  the 
dealer. 

7.  List  of  Consiiltants  That  Have  Been 
Subject  to  Termination 

TBMA  stated  that  "a  dealer  will  have 
no  way  to  knowing  whether  the 
consultant  it  uses  has  complied  with 
similar  obligations  to  other  dealers  in 
the  past"  and  it  suggested  that  the  Board 
"could  remedy  this  situation  by  posting 
on  its  website  a  list  of  consultants  that 
have  been  subject  to  termination  as  a 
result  of  their  feilure  to  comply  with 
these  disclosure  provisions."  TMBA 
noted  that  "[t]his  would  also  serve  to 
create  a  strong  disincentive  to  the 
consultant  to  disregard  its  contractual 
obligations  in  this  manner." 

Response:  The  Board  posts  on  its  web 
site  the  Forms  G-37/G-38  it  receives. 
The  porposed  amendment  to  Rule  G-38 
include  a  requirement  for  a  dealer 
wishing  to  rely  on  the  reasonable  efforts 
provision  to  indicate  on  its  Form  G-37/ 
G-38  the  reason  for  the  date  of 
termination  of  the  Consultant 
Agreement  in  thos  instances  in  which  a 
Consultant  Agreement  has  been 
terminated  because  the  consultant  did 
not  provide  the  required  informaiton 


concerning  reportable  political 
contributions  and  political  party 
payments.  Thus,  information  about 
Consultant  Agreements  terminated  for 
failure  to  provide  the  required 
information  will  be  available  for  review 
on  the  Board's  web  site.  In  addition,  if 
a  dealer  is  concerned  about  whether  a 
potential  consultant  has  provided  the 
required  informaiton  in  the  past  to  other 
dealers,  the  dealer  can  ask  the 
consultant  to  address  the  issue  and/or 
the  issue  can  be  addressed  in  the 
Consultant  Agreement. 

m.  Date  of  Efiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Board  has  requested  that  the 
Commission  delay  the  effectiveness  of 
the  proposed  rule  change  until  April  1, 
2000.  Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  of  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriated  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  people  are  invited  to 
submit  written  data,  views,  and 
arg\iments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  People  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conunission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  cop3ring  at 
the  Board's  principal  offices.  Ail 
submissions  should  refer  to  File  No. 
SR-MSRB-98-08  and  should  be 
submitted  by  November  2, 1999. 


For  the  Commission  by  tlie  Division  of 
Market  Regulation,  pursuant  to  delegated 
author!  ty.^^ 
Johathan  G.  Katz, 
Secretary. 
IFR  Doc.  99-26524  Filed  10-8-99;  8:45  am] 

BILUNO  CODE  M10-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice  of  reporting  requirements 
submitted  for  QMB  review. 

StiMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  pubUc  that  the  agency  has  made 
such  a  submission. 

DATES:  Submit  comments  on  or  before 
November  12, 1999.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (OMB  83- 
1),  supporting  statement,  and  other 
docimients  submitted  to  OMB  for 
review  may  be  obtained  fitim  the 
Agency  Clearance  Officer. 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to:  Agency 
Clearance  Officer,  Jacqueline  White, 
Small  Business  Administration,  409  3rd 
Street,  S.W.,  5th  Floor,  Washington, 
D.C.  20416;  and  OMB  Reviewer,  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
D.C. 20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  White,  Agency  Clearance 
Officer,  (202)  205-7044. 
SUPPLEMENTARY  INFORMATION: 

Title:  Surety  Bond  Guarantee 
Graduation  Questionnaire. 

Form  No:  1972. 

Frequency:  On  Occasion. 

Description  of  Respondents:  Surety 
Companies  Participating  in  the  SBA's 
Surety  Bond  Guarantee  Program. 

Annual  Responses:  29. 

Annual  Burden:  2.5. 

Dated:  October  5, 1999. 
Jacqueline  White, 

Chief,  Administrative  Information  Branch. 
[PR  Doc.  99-26560  Filed  10-8-99;  8:45  am) 

BIUJNG  CODE  802S-01-U 


»'  17  CFR  200.3O-3(a)(12). 
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SOCIAL  SECURITY  ADMINISTRATION 

Agency  Infoimation  Collection 
Activities:  Request  for  Emergency 
Review  by  the  Office  of  Management 
and  Budget 

The  Social  Security  Administration 
publishes  a  list  of  information  collection 
packages  that  will  require  clearance  by 
0MB  in  compliance  with  Public  Law 
104-13  effective  October  1, 1995,  The 
Paperwork  Reduction  Act  of  1995.  The 
information  collection  listed  below  has 
been  submitted  to  0MB  for  emergency 
clearance.  OMB  approval  has  been 
requested  by  October  19, 1999. 
Comments  will  be  most  useful  if 
received  before  that  date. 


0960-NEW.  SSA  has  contracted  with 
the  Gallup  Organization  to  conduct 
surveys  to  gather  data  on  the  public's 
level  of  knowledge  about  Social 
Security  programs.  The  1998  Public 
Understanding  Measurement  System 
survey  (PUMS)  indicated  that  45 
percent  of  the  population  have  a  lack  of 
understanding  of  the  major  Social 
Security  program  areas.  The  1999  and 
future  Public  Understanding 
Measurement  System  surveys  (PUMS  H) 
will  enable  SSA  to  build  upon  the  1998 
PUMS  quantitative  baseline  measure  of 
public  understanding.  An  annual  survey 
will  provide  annual  tracking  data  of 
public  understanding  of  SSA  programs 
against  which  the  outcomes  of  SSA 
perfonnance  improvement  efforts  can  be 


assessed.  Quarterly  targeted  surveys  in 
16  SSA  areas  will  test  the  effectiveness 
of  several  specific  communications  and 
public  information  outreach  efforts. 

PUMS  II  is  essential  to  SSA's  goal  of 
strengthening  public  understanding 
about  Social  Security  programs.  The 
relevant  Agency  goal  contained  in  SSA's 
strategic  plan  is  that  by  the  year  2005, 
90  percent  of  all  American  adults  will 
be  knowledgeable  about  Social  Security 
programs  in  five  broad  areas:  basic 
program  facts;  the  financial  value  of 
programs  to  individuals;  the  economic 
and  social  impact  of  SSA  programs;  how 
the  programs  are  financed  today;  and 
financing  issues.  The  respondents  will 
be  randomly  selected  adults  residing  in 
the  United  States. 


Quarterly 
Surveys 


Number  of  Respondents 

Frequency  of  Response 

Average  Burden  Per  Response 
Estimated  Annual  Burden 


12,000 

1 

'12 

2  2.400 


'  In  minutes. 
2  In  hours. 


To  receive  a  copy  of  the  surveys  or  the 
clearance  packages,  call  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4145  or  write  to  him  at  the  address 
listed  below.  Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be 
directed  to  the  OMB  Desk  Officer  and 
SSA  Reports  Clearance  Officer  at  the 
following  addresses: 
(OMB)  Office  of  Management  and 
Budget,  Attn:  Lori  Schack,  New 
Executive  Office  Building,  Room 
10230,  725  17th  St.,  NW,  Washington, 
D.C.  20503. 
(SSA)  Social  Security  Administration, 
DCFAM,  Attn:  Frederick  W. 
Brickenkamp,  6401  Security  Blvd.,  1- 
A-21  Operations  Bldg.,  Baltimore, 
MD  21235. 

Dated:  October  5. 1999. 
Frederick  W.  Brickenkamp, 

Reports  Clearance  Officer,  Social  Security 

Administration. 

[FR  Doc.  99-26460  Filed  10-8-99:  8:45  am] 

MIXING  CODE  4igO-»-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[USCG-1 999-6237] 

Great  Lakes  Pilotage  Advisory 
Committee;  Vacancies 

AGENCY:  Coast  Guard,  DOT. 


ACTION:  Request  for  applications; 
reopening  of  application  deadline; 
correction. 

SUMMARY:  The  Coast  Guard  reopens  the 
deadline  for  applications  for 
membership  on  the  Great  Lakes  Pilotage 
Advisory  Committee  (GLPAC)  and 
corrects  information  regarding  payment 
of  travel  expenses  and  per  diem  for 
members.  GLPAC  advises  the  Coast 
Guard  on  regulations  and  policies  for 
the  pilotage  of  vessels  on  the  Great 
Lakes. 

DATES:  Application  forms  should  reach 
us  on  or  before  December  15, 1999. 
ADDRESSES:  You  may  request  an 
application  form  by  writing  to 
Commandant  (G-MW),  U.S.  Coast 
Guard,  2100  Second  Street  SW., 
Washington,  DC  20593-0001;  by  calling 
202-267-6164;  or  by  facing  202-267- 
4700.  Send  your  application  form  to  the 
same  address.  This  notice  and  the 
application  form  are  available  on  the 
Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Flyntz,  Executive  Director  of 
GLPAC,  or  Tom  Lawler,  Assistant  to  the 
Executive  Director,  telephone  202-267- 
8140  or  202-366-0091,  fax  202-267- 
4570. 

SUPPLEMENTARY  INFORMATION:  In  the 
April  16, 1999  issue  of  the  Federal 
Register  (64  FR  53845)  the  Coast  Guard 
advised  the  public  of  its  intent  to 
establish  the  Great  Lakes  Pilotage 
Advisory  Committee  (GLPAC)  and 


requested  applications  for  membership 
on  the  committee.  This  notice  reopens 
the  period  for  submission  of 
applications  and  corrects  information 
regarding  payment  of  travel  expenses 
and  per  diem  for  members. 

Reopening  of  Application  Period 

In  the  April  16  notice,  the  Coast 
Guard  requested  applications  for 
membership  on  GLPAC,  and  the 
application  period  closed  on  June  15, 
1999.  We  are  reopening  the  application 
period  until  December  15, 1999.  If  you 
applied  in  response  to  the  April  16 
notice,  you  do  not  need  to  send  another 
application  form. 

GLPAC  is  a  Federal  advisory 
committee  imder  5  U.S.C.  App.  2.  It 
advises  the  Assistant  Commandant  for 
Marine  Safety  and  Environmental 
Protection  on  matters  relating  to  Great 
Lakes  pilotage.  It  may  advise,  consult 
with,  report  to,  and  make 
recommendations  to  the  Secretary  of  the 
Department  of  Transportation  and  may 
make  these  recommendations  available 
to  the  Congress. 

GLPAC  will  meet  at  the  call  of  the 
Secretary  at  least  once  a  year.  It  may 
also  meet  at  the  call  of  a  majority  of  its 
members.  Its  subcommittee  and  working* 
groups  may  meet  to  consider  specific 
problem  as  required. 

GLPAC  will  be  composed  of  seven 
members  as  follows: 
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(a)  Three  members  who  are  practicing 
Great  Lakes  Pilots  and  who  reflect  a 
regional  balance. 

(b)  One  member  who  represents  the 
interests  of  vessel  operators  that 
contract  for  Great  Lakes  Pilotage 
services. 

(c)  One  member  who  represents  the 
interests  of  Great  Lakes  ports. 

(d)  One  member  who  represents  the 
interests  of  shippers  whose  cargoes  are 
transported  through  Great  Lakes  ports; 
and 

(e)  One  member  who  represents  the 
interests  of  the  general  public  and  who 
is  an  independent  expert  on  the  Great 
Lakes  maritime  industry. 

To  be  eligible  for  membership  on 
GLPAC,  applications  must  have  at  least 
5  years  of  practical  experience  in 
maritime  operations. 

In  support  of  the  policy  of  the 
Department  of  Transportation  on  gender 
and  ethnic  diversity,  we  encourage 
qualified  women  and  members  of 
minority  groups  to  apply. 

If  you  are  selected,  we  may  require 
you  to  complete  a  Confidential 
Financial  Disclosiue  Report  (OGE  Form 
450).  We  may  not  release  the  report  or 
the  information  in  its  to  the  public, 
except  under  an  order  issued  by  a 
Fedoral  court  or  as  otherwise  provided 
under  the  Privacy  Act  (5  U.S.C.  552a). 

Correction 

In  our  April  16  notice,  the  Coast 
Guard  Advises  that,  "All  members  serve 
at  their  own  expense  and  receive  no 
salary,  reimbursement  of  travel 
expenses,  or  other  compensation  firom 
the  Federal  Government."  The  notice 
should  have  read,  "All  members  serve 
without  compensation  from  the  Federal 
Government;  however,  travel 
reimbursement  and  per  diem  will  be 
provided." 

Dated:  September  30, 1999. 
Jeffrey  P.  High, 

Acting  Assistant  Commandant  for  Marine 
Safety  &■  Envimnmental  Protection. 
[FR  Doc.  99-26532  Filed  10-»-99;  8:45  am] 
■LUNQ  CODE  4*tO-1B-H 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminietration 

[SuimiMry  Notice  No.  PE-9»-33] 

Pelittona  for  Exemption;  Summary  of 
PaOllona  Received;  Diepoeitione  of 


agency:  Federal  Aviation 
Administration  (FAA).  DOT. 


ACnON:  Notice  of  petitions  of  exemption 
received  and  of  dispositions  of  prior 
petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
niunber  involved  and  must  be  received 
on  or  before  November  1, 1999. 
ADDRESSES:  Send  conuneiits  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. ,  800 

Independence  Avenue,  SW., 
Washington,  DC  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-cmts@fcia.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATKXi  CONTACT: 
Cherie  Jack  (202)  267-7271  or  Terry 
Stiibblefield  (202)  267-7624,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC.,  on  October  5, 
1999. 

Michael  E.  Chase, 
Acting  Assistant  Chief  Counsel  for 
Regulations. 

Petitions  for  Exemption 

Docief  No.  .-29592. 

Petitioner:  Continental  Airlines,  Inc. 
and  Continental  Micronesia  Airlines, 
Inc.  

Section  of  the  FAR  Affected:  14  CFR 
121.577(a). 


Description  of  Relief  Sought:  To 
permit  Continental  to  move  an  airplane 
on  the  surface  before  takeoff  or  after 
landing  when  beverages  or  other 
containers  provided  by  Continental  to 
passengers  are  retained  at  the 
passenger's  seat. 

(FR  Doc.  99-26537  Filed  10-8-99;  8:45  am] 

BHJJNQ  CODE  WIO-IS-M 


DEPARTMENT  OF  TRANSPORTATION 


Aviation  Adminietration 


Aviation  Rulemaking  Advieory 
Committee  Meeting  on  Air  Carrier 
Operatione 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACnON:  Notice  of  meeting. 

summary:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  air  carrier 
operations  issues. 

DATES:  The  meeting  will  be  held  on 
October  27, 1999,  at  10:30  a.m. 
ADDRESSES:  The  meeting  will  be  held  in 
Room  1138,  Federal  Office  Building  lOB 
(formerly  the  "NASA  Building"),  7th 
and  Maryland  Streets,  SW.,  Washington, 
DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Williams,  Office  of  Rulemaking, 
800  Independence  Avenue,  SW, 
Washington,  DC  20591,  telephone  (202) 
267-9685. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Conunittee  Act  (Pub.  L.  92- 
463,  5  U.S.C.  App  n),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee  to  be 
held  on  October  27, 1999.  The  agenda 
for  this  meeting  will  include  reports 
from  the  Airplane  Performance  Working 
Group  and  the  All- Weather  Operations 
Worldng  Group.  Attendance  is  open  to 
the  interested  public  but  may  be  limited 
by  the  space  available.  The  Members  of 
the  public  must  make  arrangements  in 
advance  to  present  oral  statements  at  the 
meeting  or  may  present  written 
statements  to  the  conunittee  at  any  time. 
Arrangements  may  be  made  by 
contacting  the  person  listed  tmder  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting. 

If  you  are  in  need  of  assistance  or 
require  a  reasonable  accommodation  for 
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this  event,  please  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington,  DC.  on  October  6, 
1999. 

Gary  E.  Davis, 

Acting  Assistant  Executive  Director,  for  Air 
Carrier  Operations,  Aviation  Rulemaking 
Advisory  Committee. 

(FR  Doc.  99-26538  Filed  10-8-99;  8:45  am] 
BtLUNG  CODE  4910-13-M 


DEPARTMENT  OF  THE  TREASURY 

Proposed  Collection;  Comment 
Request 

AGENCY:  Intemational  Trade  Data 
System  Project  Office,  Treasury. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden  and  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3505(c)(2)(A)),  the  Department  of  the 
Treasury  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
continuation  of  this  information 
collection.  Specifically,  the 
Intemational  Trade  Data  System  (ITDS) 
Project  Office  within  the  Department  of 
the  Treastiry  is  soliciting  comments 
concerning  the  migration  of  the  ITDS, 
using  the  lessons  learned  in  the  North 
American  Trade  Automation  Prototype 
(NATAP),  to  an  operational  pilot. 
DATES:  Written  comments  should  be 
received  on  or  before  December  13, 1999 
to  be  assiued  of  consideration. 
ADDRESSES:  Direct  all  written  conunents 
to  The  Department  of  the  Treasury, 
Intemational  Trade  Data  Systems 
Project  Office,  Attn:  William  Nolle,  1300 
Pennsylvania  Ave.  NW,  Suite  4000, 
Washington.  DC  20229,  Telephone  (202) 
216-2760. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  instructions  should  be 
directed  to  The  Department  of  the 
"Heasiuy,  Intemational  Trade  Data 
Systems  Project  Office,  Attn.:  William 
Nolle,  1300  Pennsylvania  Ave.  NW, 
Suite  4000,  Washington,  DC  20229, 
Telephone  (202)  216-2760.  Information 
concerning  the  ITDS  can  also  be 
obtained  at  the  following  Web  Site: 
http//www.itds.treas.gov. 
SUPPLEMENTARY  INFORMATION: 

Titie:  The  Intemational  Trade  Data 
System  (formerly  North  American  Trade 
Automation  Prototype). 

OhfB  Number:  1505-0162. 

Abstract:  After  extensive  consultation 
with  the  trade  community  in  Canada, 


Mexico,  and  the  United  States,  the 
NAFTA  Information  Exchange  and 
Automation  Working  Group  developed 
the  North  American  Trade  Automation 
Prototype  (NATAP).  Mandated  by 
Article  512  of  the  NAFTA,  NATAP  was 
developed  by  the  three  coimtries  to 
experiment  with  standardized  data, 
advanced  automation  technologies, 
communications,  and  encryption 
designed  to  reduce  costs  and  improve 
trade  among  the  three  NAFTA 
countries.  The  NATAP  also  served  as  a 
proof  of  concept  for  many  attributes  for 
the  Intemational  Trade  Data  System 
(ITDS)  as  defined  in  the  National 
Performance  Review  (NPR)  under 
initiative  "IT  06"  and  as  noted  in  the 
"Access  America"  NPR  report  "A09"  in 
which  the  Vice  President  designated 
NATAP  to  validate  the  Intemational 
Trade  Data  System  concept.  In  addition, 
NATAP  incorporated  encryption  and 
privacy  as  noted  in  NPR  initiative 

"mo." 

First,  the  ITDS,  which  will  be  totally 
electronic  and  incorporate  elements  of 
electronic  commerce  into  government 
business,  seeks  0MB  approval  for  the 
project  to  move  forward  from  the 
prototype  environment  through  a  pilot 
collection  phase,  under  0MB  Control 
Number  1505-0162,  to: 

•  "Minimize  the  cost  to  the  Federal 
Goveriiment  of  the  creation,  collection, 
maintenance,  use,  dissemination,  and 
disposition  of  interuational  trade 
information."  (35  U.S.C.  3501(1).  (2). 
and  (5)); 

•  "Ensure  the  integrity,  quality,  and 
utility  of  the  Federal  statistical  system 
relating  to  intemational  trade."  (35 
U.S.C.  3501(9)); 

•  "Ensure  information  technology  is 
acquired,  used,  and  managed  to  improve 
performance  of  agency  missions, 
including  the  reduction  of  information 
collection  burdens  on  the  public.  "(35 
U.S.C.  3501(10); 

•  "Maximize  practical  utility,  and 
eliminate  unnecessary  duplication  of 
existing  collections."  (Vice  President 
Gore  Implementation  Memorandum, 
September  15,  1995); 

•  "Minimize  Federal  paperwork 
burden  on  respondents  and  the  cost  of 
the  collection  to  multiple  agencies." 
(Vice  President  Gore  Implementation 
Memorandum,  September  15, 1995); 

•  "Ensure  the  greatest  possible  public 
benefit  irom  and  maximize  the  utility  of 
information  created,  collected, 
maintained,  used,  shared  and 
disseminated  by  or  for  the  Federal 
Government  as  contained  in  the 
National  Performance  Review  study  IT- 
06."  (Also  cited  in  Access  America, 
Reengineering  Through  Information 
Technology,  the  National  Perf(»mance 


Review,  3  February  1997,  Government 
Printing  Office.);  and 

•  Simplify  the  intemational  trade 
process,  especially  to  open  intemational 
export  trade  to  those  small-to-mediimi 
size  U.S.  companies  who  are  not  trading 
internationally  because  they  are 
intimidated  by  the  complex  and 
confusing  trade  process  that  cxurently 
exists. 

Second,  as  each  collection  agreement 
is  established  between  a  Federal  agency/ 
branch  and  the  ITDS,  it  is  proposed  that 
authority  will  be  requested  from  OMB 
in  accordance  with  the  PRA  as  follows: 
1)  unless  exempted,  all  agency 
collections  of  information  are  subject  to 
OMB  review  and  approval  regardless  of 
the  collection  media  or  collection 
technique  (44  U.S.C.  3502(3);  5  CFR 
1320.3(c)(1);  60  Federal  Register  44978- 
79  (August  29,  1995):  2)  if  two  or  more 
agencies  are  obtaining  the  same 
information  from  the  same  respondents, 
the  agencies  should  agree  among 
themselves  which  agency  will  act  as  the 
collecting  agent  for  all  of  them;  and  3) 
OMB  may  designate  one  of  the  agencies 
to  be  the  collecting  agency  (4-x  U.S.C. 
3509  and  3510).  hi  that  regard,  the  ITDS 
is  the  result  of  multi-agency  cooperation 
imder  the  auspices  of  the  National 
Performance  Review  and  is  designed  as 
a  system  that  works  across  all  functional 
areas  regarding  intemational  trade  data 
collection,  processing,  use,  and  storage. 

Eliminate  Unnecessary  Redundant 
Data  Collection— The  ITDS  project 
represents  a  significant  stride  to  develop 
a  system  for  all  of  the  Federal  agencies 
that  collect,  process,  use,  disseminate 
information  on  intemational  trade,  and 
it  eliminates  unnecessary  duplication  of 
data  collections  from  the  public.  For 
example,  analyses  conducted  by  the 
ITDS  office  and  matched  against  OMB 
records  indicate  that  for  public  data 
collection  approved  by  the  OMB  for 
intemational  trade  information,  nearly 
90%  of  the  data  provided  to  Federal 
trade  agencies  are  redimdant. 

If  the  pilot  proves  successful  and  is 
approved  for  implementation,  as 
agencies  are  linked  into  the  ITDS.  the 
Federal  government  will  be  better  able 
to  meet  the  Paperwork  Reduction  Act 
objective  to  eliminate  "unnecessary 
duplication"  meaning  that  information 
similar  to  or  corresponding  to 
information  that  could  serve  the 
agency's  purpose  and  need  is  already 
accessible  to  the  agency. 

Data  standardization  and  elimination 
of  hundreds  of  forms  for  data  collections 
currenUy  approved  by  the  Office  of 
Information  and  Regulatory  ABaiis  in 
the  Office  of  Management  and  Budget  is 
central  to  information  exchange  in  the 
ITDS  and  provides  better  government  to 
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the  American  people  and  trade 
community.  Data  standardization  within 
the  ITDS  will  bring  down  barriers 
between  information  systems  and 
reduce  data  collection  costs. 

Pilot  Strategy — ^The  strategy  for  the 
ITDS  pilot  is  based  on  phased 
development  and  inter-agency 
involvement  in  identifying  resource 
needs,  identified  to  the  inter-agency 
Board  of  Directors.  The  ITDS  will  test 
each  information  collection  through  a 
pilot  program  (44  U.S.C. 
3506(c)(l)(A)(v);  5  CFR  1320.8(a)(6)). 
The  ITDS  office  through  Memoranda  of 
Understandings  will  establish  pilot 
collections. 

Reduced  Burden— A  goal  of  the  ITDS 
is  to  reduce  unnecessary  paperwork 
burden  on  the  American  business 
community.  As  the  ITDS  evolves  bom 
pilot  to  implementation,  burden  on  U.S. 
businesses  will  be  greatly  reduced;  both 
because  of  the  removal  of  unnecessary 
duplication  but  also  because  the  ITDS 
will  to  the  extent  possible  utilize 
information  that  businesses  use  in  the 
course  of  their  activities. 

Data  Security — In  the  process  of 
assuring  protection  for  confidentiality, 
the  ITDS  and  agencies  will  certify  that 
steps  will  be  taken  to  safeguard  the 
integrity  of  and  the  confidentiality  of 
information  collected  (5  CFR 
1320.5(d)(2)(viii). 

Current  Actions:  This  is  a  request  to 
permit  the  United  States  Treasury 
Department  along  with  the  Federal 
agencies  participating  in  the  ITDS  to 
collect  the  data  for  these  pilots  for  a  one 
year  period.  Volunteers  will  be  sought 
to  participate  in  the  ITDS  pilot  in  order 
to  provide  traders  with  the  opportunity 
to  experiment  with  the  advanced 
technologies  and  procedures  with 
minimal  expense.  Through  their 
evaluation  of  ITDS,  they  will  have  input 
into  future  trade  processes, 
requirements  and  the  design, 
development,  and  deployment  of  the 
ITDS. 

Type  of  Review:  Extension. 

Affected  Public:  Importers,  exporters, 
customs  house  brokers,  and  carriers 
who  volunteer  to  participate  in  ITDS. 

Estimated  Number  of  Respondents: 
There  are  approximately  120  U.S. 
participants. 

Estimated  Time  per  Respondents: 
Each  response  will  not  exceed  3.5 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  0  (No  additional  burden  hours 
required.  Pilot  removes  the  need  for 
parallel  processing  as  stated  in  original 
notice  of  November  25, 1996.  Pilot 
replaces  burden  hours  for  Customs 
document  CF  3461-ALT  1515-0069.) 


Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  smnmarized  and/or  included  in  the 
request  for  0MB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  and  the 
prototype  will  have  practical  utility;  (b) 
the  accuracy  of  the  agency's  estimate  of 
the  biu-den  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  this 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology; 
(e)  estimates  of  capital  start-up  costs  and 
costs  of  operation,  maintenance,  and 
purchase  of  services  to  provide 
information. 

Dated:  October  4, 1999. 
WiUiam  L.  NoUe, 

International  Tmde  Specialist,  International 

Trade  Data  System  Project  Office. 

[FR  Doc.  99-26305  Filed  10-8-99;  8:45  am] 

BKJJNG  COOE  4S10-2S-P 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Financial  Management  Sarvica 

Proposed  Collection  of  Information: 
Resolution  Autttorlzing  Execution  of 
Depositary,  Rnanclal  Agartcy,  and 
Collateral  Agreement  and  Di^iositary, 
Rnanciai  Agency,  and  Collatarai 
Agreement 

agency:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Financial  Management 
Service,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  a 
continuing  information  collection.  By 
this  notice,  the  Financial  Management 
Service  solicits  comments  concerning 
the  form  "Resolution  Authorizing 
Execution  of  Depositary,  Financial 
Agency,  and  Collateral  Agreement"  and 
"Depositary,  Financial  Agency,  and 
Collateral  Agreement." 

DATES:  Written  comments  should  be 
received  on  or  before  December  13, 
1999. 


ADDRESSES:  Direct  all  written  comments 
to  Financial  Management  Service, 
Programs  Branch,  Room  144,  3700  East- 
West  Highway.  Hyattsville,  20782. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  the  Cash 
Management  Policy  and  Planning 
Division,  401-14th  Street,  SW, 
Washington,  DC  20227,  (202)  874-6657. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995, 
(44  U.S.C.  3506(c)(2)(A)),  the  Financial 
Management  Service  solicits  comments 
on  the  collection  of  information 
described  below. 

Title:  Resolution  Authorizing 
Execution  of  Depositary,  Financial 
Agency,  and  Collateral  Agreement  and 
Depositary,  Financial  Agency,  and 
Collateral  Agreement. 

OMB  Number:  1510-0067. 

Form  Number:  FMS-5902  and  FMS- 
5903. 

Abstract:  These  forms  are  used  to  give 
authority  to  financial  institutions  to 
become  a  depositary  of  the  Federal 
Government.  They  also  execute  an 
agreement  firom  the  financial 
institutions  they  are  authorized  to 
pledge  collateral  to  secure  public  funds 
with  Federal  Reserve  Banks  or  their 
designees. 

Current  Actions:  Extension  of 
currently  approved  collection. 

Type  of  Review:  Regular. 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
350  (2  forms  ea.). 

Estimated  Time  Per  Respondent:  30 
minutes  (15  min.  ea.  form). 

Estimated  Total  Annual  Burden 
Hours:  175. 

Comments:  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
become  a  matter  of  public  record. 
Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected; 

(d)  ways  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation. 
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maintenance  and  purchase  of  services  to 
provide  information. 

Dated:  October  4, 1999. 
Bettsy  Lane, 

Assistant  Commissioner. 
[FR  Doc.  9»-26494  Filed  10-8-99;  8:45  am] 
BILUNG  CODE  4810-35-4I 

DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Financial  Management  Service 

Proposed  Collection  of  information: 
Electronic  Transfer  Account  (ETA^m) 
Financial  Agency  Agreement 

agency:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Financial  Management 
Service,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  a 
continuing  information  collection.  By 
this  notice,  the  Financial  Management 
Service  solicits  comments  concerning 
the  form  "ETAsm  Financial  Agency 
Agreement." 

DATES:  Written  comments  should  be 
received  on  or  before  December  13, 
1999. 

ADDRESSES:  Direct  all  written  comments 
to  Financial  Management  Service, 
Programs  Branch,  Room  144,  3700  East- 
West  ffighway,  Hyattsville,  MD  20782. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  the  Director,  Cash 
Management  Policy  and  Planning 
Division,  Financial  Management 
Service,  401— 14th  Street.  SW, 
Washington,  DC  20227,  (202)  874-6590. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506(c)(2)(A)),  the  Financial 
Management  Service  solicits  comments 
on  the  collection  of  information 
described  below. 

Title:  ETA^*^  Financial  Agency 
Agreement. 

OMB  Number:  1510-0073. 

Form  Number:  FMS-111. 

Abstract:  This  agreement  is  necessary 
to  collect  information  on  the  number  of 
ETAs^^  that  are  opened  and  closed  on 
a  monthly  basis  for  purposes  of  pajmient 
of  accoimt  set  up  fees  to  financial 
institutions  providing  ETAs^**  and  for 
general  program  evaluation. 

Current  Actions:  Extension  of 
currently  approved  collection. 


Type  of  Review:  Regular. 

Affected  Public:  Financial  institutions 
that  offer  the  ETA^m. 

Extimated  Number  of  Respondents: 
1500(12  forms  a  yr.). 

Estimated  Time  Per  Respondent:  2 
hours. 

Estimated  Total  Aimual  Burden 
Hours:  36,000. 

Comments:  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
become  a  matter  of  pubic  record. 
Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utiUty;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance  emd  purchase  of  services  to 
provide  information. 

Dated:  October  4. 1999. 
Bettsy  L4uie, 

Assistant  Commissioner. 

[FR  Doc.  99-26495  Filed  10-8-99;  8:45  am) 

BILUNG  CODE  4810-3S-4I 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[REG-248770-96] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed* 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  REG-24877(>- 
96  [TD  8725],  Miscellaneous  Sections 


Affected  by  the  Taxpayer  Bill  of  Rights 
2  and  the  Personal  Responsibility  and 
Work  Opportunity  Reconciliation  Act  of 
1996  (§  301. 7430-2(c)). 
DATES:  Written  comments  should  be 
received  on  or  before  December  13, 1999 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5242, 1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Miscellaneous  Sections  Affected 
by  the  Taxpayer  Bill  of  Rights  2  and  the 
Personal  Responsibility  and  Work 
Opportimitv  Reconciliation  Act  of  1996. 

OMB  Number:  1545-1356. 

Regulation  Project  Number:  REG- 
248770-96. 

Abstract:  Under  Internal  Revenue 
Code  section  7430  a  prevailing  party 
may  recover  the  reasonable 
administrative  or  litigation  costs 
incurred  in  an  administrative  or  civil 
proceeding  that  relates  to  the 
determination,  collection,  or  refund  of 
any  tax,  interest,  or  penalty.  Section 
301.7430-2(c)  of  the  regulation  provides 
that  the  IRS  will  not  award 
administrative  costs  under  section  7430 
unless  the  taxpayer  files  a  written 
request  in  accordance  with  the 
requirements  of  the  regulaticm. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
cvurently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  not-for-profit  institutions, 
farms,  and  the  Federal  government. 

Estimated  Number  of  Respondents: 
38. 

Estimated  Time  Per  Respondent:  2 
hours,  16  minutes. 

Estimated  Total  Annual  Burden 
Hours:  86. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
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Request  for  Comments: 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/ or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 


whether  the  information  shall  have 
practical  utility;  (b)  the  acciiracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 


other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  piuchase  of  services 
to  provide  information. 

Approved:  October  5, 1999. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  99-26581  Filed  10-8-99;  8:45  am] 
BIUING  CODE  4a3IH>1-P 


Tuesday 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Chlldran  and 
Famllias 

[Program  Announcemarrt  No.  OCS  2000-02] 

Raquast  for  Applications  for  ttie  Office 
of  Community  Sarvicas'  Hscal  Year 
2000  Job  Opportunltiaa  for  Low* 
Income  Individuala  Program 

AGENCY:  Administration  for  Children 
and  Families  (ACF),  DHHS. 
ACTION:  Announcement  of  availability  of 
funds  and  request  for  applications 
under  the  Office  of  Community 
Services*  FY  2000  Job  Opportunities  for 
Low-Income  Individuals  (J^^^)  Program. 

SUMMARY:  The  Administration  for 
Children  and  Families  (ACF),  Office  of 
Community  Services  (OCS),  announces 
that,  based  on  availability  of  funds, 
competing  applications  will  be  accepted 
for  new  grants  pursuant  to  the 
Secretary's  discretionary  authority 
under  section  505  of  the  Family  Support 
Act  of  1988,  as  amended. 

Closing  Date:  To  be  considered  for 
funding,  applications  must  be 
postmarked  on  or  before  January  14, 
2000.  Detailed  application  submission 
instructions,  including  the  addresses  to 
which  applications  must  be  submitted, 
are  foimd  in  Part  V-B,  Application 
Submission. 

FOR  FURTHER  rNFORMATION  CONTACT: 
Administration  for  Children  and 
Families,  Office  of  Community  Services, 
370  L'Enfant  Promenade  SW., 
Washington.  DC  20447.  Contact:  Nolan 
Lewis  (202)  401-5282,  Linda  Bunn  (202) 
401-5324,  Aleatha  Slade  (202)  401- 
5317.  In  addition,  this  Notice  is 
accessible  on  the  OCS  WEBSITE  for 
reading  or  downloading  at: 
www.acf.dhhs.gov/programs/ocs/ 
kitsl.htm. 

If  this  Program  Annoimcement  is  not 
available  at  these  sources,  it  may  be 
obtained  by  telephoning  or  writing  the 
office  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  above. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
"93.593".  The  title  is  "Job  Opportunities 
for  Low-Income  Individuals  (JOU) 
Program". 

Part  I— Preamble 

A.  Legislative  Authority 

Section  505  of  the  Family  Support  Act 
of  1988,  Public  Law  100-^85,  as 
amended,  authorizes  the  Secretary  of 
HHS  to  enter  into  agreements  with  non- 
profit organizations  (including 
community  development  corporations) 


for  the  purpose  of  conducting  projects 
designed  to  create  employment  and 
business  opportunities  for  certain  low- 
income  individuals. 

The  Personal  Responsibility  and  Work 
Opportimity  Reconciliation  Act  of  1996, 
Public  Law  104-193,  reauthorized    . 
Section  505  of  the  Family  Support  Act 
of  1988.  The  Act  also  amended  certain 
subsections  of  Section  505  of  the  Family 
Support  Act  of  1988  to  be  effective  July 
1,1997. 

B.  Definitions  of  Terms 

For  purposes  of  this  Program 

Annoimcement,  the  following 

definitions  apply: 

— Budget  period:  The  interval  of  time 
into  which  a  multi-year  period  of 
-assistance  (project  period)  is  divided 
for  budgetary  and  funding  purposes. 

— Community-level  data:  Key 
information  to  be  collected  by  each 
grantee  that  will  allow  for  a  national- 
level  analysis  of  common  features  of 
JOLI  projects.  This  consists  of  data  on 
the  population  of  the  target  area, 
including  the  percentage  of  TANF 
recipients  and  others  on  public 
assistance,  and  the  percentage  whose 
incomes  fall  below  the  poverty  line; 
the  imemployment  rate;  the  number 
of  new  business  starts  and  business 
closings;  and  a  description  of  the 
major  employers  and  average  wage 
rates  and  employment  opportunities 
with  those  employers. 

— Community  development  corporation: 
A  private,  nonprofit  entity,  governed 
by  a  board  of  directors  consisting  of 
low-income  residents  of  the 
community  and  business,  civic 
leaders,  that  has  as  a  principal 
purpose,  planning,  developing,  or 
managing  community  economic 
development  projects. 

— Hypothesis:  Aii  assumption  made  in 
order  to  test  its  validity.  It  should 
assert  a  cause-and-effect  relationship 
between  a  program  intervention  and 
its  expected  result.  Both  the 
intervention  and  result  must  be 
measured  in  order  to  confirm  the 
hypothesis.  For  example,  the 
following  is  a  hypothesis:  "Eighty 
hours  of  classroom  training  in  small 
business  planning  will  be  sufficient 
for  participants  to  prepare  a 
successful  loan  application."  In  this 
example,  data  woiild  be  obtained  on 
the  niunber  of  hours  of  training 
actually  received  by  participants  (the 
intervention),  and  die  quality  of  loan 
applications  (the  result),  to  determine 
the  validity  of  the  hypothesis  (that 
eighty  hours  of  training  is  sufficient  to 

i)roduce  the  result). 
ntervention:  Any  planned  activity 
within  a  project  that  is  intended  to 


produce  changes  in  the  target 
population  and/or  the  environment 
and  that  can  be  formally  evaluated. 
For  example,  assistance  in  the 
preparation  of  a  business  plan  and 
loan  package  are  planned 
interventions. 

— Job  creation:  To  bring  about,  by 
activities  and  services  funded  under 
this  program,  new  jobs,  that  is,  jobs 
that  were  not  in  existence  before  the 
start  of  the  project.  These  activities 
can  include  self-emplojmient/micro- 
enterprise  training,  the  development 
of  new  business  ventiu^s  or  the 
expansion  of  existing  businesses. 

— Non-profit  organization:  Any 
organization  (including  a  community 
development  corporation)  exempt 
from  taxation  imder  section  501(a)  of 
the  Internal  Revenue  Code  of  1986  by 
reason  of  paragraph  (3)  or  (4)  of 
section  501(c)  of  such  code. 

— Non-traditional  employment  for 
women  or  minorities:  Emplojrment  in 
an  industry  or  field  where  women  or 
minorities  currently  make  up  less 
than  twenty-five  percent  of  ihe  work 
force. 

— Outcome  evaluation:  An  assessment 
of  project  results  as  measiu-ed  by 
collected  data  which  define  the  net 
effects  of  the  interventions  applied  in 
the  project.  An  outcome  evaluation 
will  produce  and  interpret  findings 
related  to  whether  the  interventions 
produced  desirable  changes  and  their 
potential  for  replicability.  It  should 
answer  the  question:  Did  this  program 
work? 

— Private  employers:  Third-party  non- 
profit organizations  or  third-party  for- 
profit  businesses  operating  or 
proposing  to  operate  in  the  same 
community  as  the  applicant  and 
which  are  proposed  or  potential 
employers  of  projectparticipants. 

— Process  evaluation:  Tne  ongoing 
examination  of  the  implementation  of 
a  program.  It  focuses  on  the 
effectiveness  and  efficiency  of  the 
program's  activities  and  interventions 
(for  example,  methods  of  recruiting 
participants,  quality  of  training 
activities,  or  usefulness  of  follow-up 
procedures).  It  should  answer 
questions  such  as:  Who  is  receiving 
what  services?  and  are  the  services 
being  delivered  as  planned?  It  is  also 
known  as  formative  evaluation 
because  it  gathers  information  that 
can  be  used  as  a  management  tool  to 
improve  the  way  a  program  operates 
wUle  the  program  is  in  progress.  It 
should  also  identify  problems  that 
occurred  and  how  they  were  dealt 
with  and  recommend  improved 
means  of  future  implementation.  It 
should  answer  the  question:  "How 
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was  the  program  carried  out?"  In 
concert  with  the  outcome  evaluation, 
it  should  also  help  explain,  "Why  did 
this  program  work/not  work?"  and 
■ 'What  worked  and  what  did  not?" 

— Progmm  participant/beneficiary:  An 
individual  eligible  to  receive 
Temporary  Assistance  for  Needy 
Families  under  Title  I  of  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996  (Part  A  of 
Tide  IV  of  the  Social  Security  Act) 
and  any  other  individual  whose 
income  level  does  not  exceed  100 
percent  of  the  official  poverty  line  as 
foimd  in  the  most  recent  revision  of 
the  Poverty  Income  Guidelines 
published  by  the  Department  of 
Health  and  Human  Services.  (See 
Attachment  A.) 

— Project  period:  The  total  time  a  project 
is  approved  for  support,  including 
any  extensions. 

— Self-sufficiency:  A  condition  where  an 
individual  or  family,  by  reason  of 
employment,  does  not  need  and  is  not 
eligible  for  public  assistance. 

— Third  party:  Any  individual, 
organization,  or  business  entity  that  is 
not  the  direct  recipient  of  grant  funds. 

— Third  party  agreement:  A  written 
agreement  entered  into  by  the  grantee 
and  an  organization,  individual  or 
business  entity  (including  a  wholly- 
owned  subsidiary],  by  which  the 
grantee  makes  an  equity  investment  or 
a  loan  in  support  of  grant  purposes. 

— Third  party  in-kind  contrihutions:  The 
value  of  non-cash  contributions 
provided  by  non-federal  third  parties 
which  may  be  in  the  form  of  real 
property,  equipment,  supplies  and 
other  expendable  property,  and  the 
value  of  goods  and  services  direcdy 
benefitting  and  specifically 
identifiable  to  the  project  or  program. 

C.  Purpose 

The  purpose  of  this  program  is  to 
demonstrate  and  evaluate  ways  of 
creating  new  employment  and  business 
opportunities  for  certain  low-income 
individuals  through  the  provision  of 
technical  and  financial  assistance  to 
private  employers  in  the  community, 
self-employment/micro-enterprise 
programs,  and/or  new  business 
development  programs.  A  low-income 
individual  eligible  to  participate  in  a 
project  conducted  under  this  program  is 
any  individual  eligible  to  receive 
Temporary  Assistance  for  Needy 
Families  (TANF)  under  Part  A  of  Tide 
rV  of  the  Social  Security  Act,  as 
amended,  or  any  other  individual  whose 
income  level  does  not  exceed  100 
percent  of  the  official  poverty  line.  (See 
Attachment  A.)  Within  these  categories, 
emphasis  should  be  on  individuals  who 


are  receiving  TANF  or  its  equivalent 
under  State  auspices;  those  who  are 
imemployed;  those  residing  in  public 
housing  or  receiving  housing  assistance; 
non-custodial  parents,  and  those  who 
are  homeless. 

Part  n — Background  Information  and 
Program  Requirements 

A.  Eligible  Applicants 

Organizations  eligible  to  apply  for 
funding  under  this  program  are  any 
non-profit  organizations  (including 
community  development  corporations) 
that  are  exempt  from  taxation  imder 
section  501(a)  of  the  Internal  Revenue 
Code  of  1986  by  reason  of  paragraph  (3) 
or  (4)  of  section  501(c)  of  such  Code. 

Applicants  must  provide 
documentation  of  their  tax  exempt 
status.  The  applicant  can  accomplish 
this  by  providing  a  copy  of  the 
applicant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax-exempt  organizations  described  in 
section  501(c)(3)  of  the  IRS  code  or  by 
providing  a  copy  of  the  currendy  valid 
IRS  tax  exemption  certificate.  Failure  to 
provide  evidence  of  section  501(c)(3)  or 
(4)  tax  exempt  status  will  result  in 
rejection  of  the  application. 

Applicants  that  have  applied  to  IRS 
for  certification  as  a  501(c)  (3)  or  (4)  tax 
exempt  organization  must  provide 
documentation  that  their  application  is 
currendy  pending  IRS  determination. 
However,  applicant  must  have  status  at 
time  of  award. 

B.  Project  and  Budget  Periods 

The  Personal  Responsibility  and  Work 
Opportimity  Reconciliation  Act  of  1996, 
Public  Law  104-193,  reauthorized  and 
modified  Section  505  of  the  Famdy 
Support  Act  of  1988,  die  JOLI 
audiorizing  legislation.  Ajuong  the 
modifications  effected  was  the  deletion 
of  sub-section  (e),  which  had 
legislatively  mandated  project  duration. 
Applicants  are  therefore  free  to  apply 
for  projects  of  from  one  to  three  years' 
duration,  depending  on  the  proposed 
work  program  and  the  applicant's 
assessment  of  the  time  required  to 
achieve  the  proposed  project  goals.  OCS 
has  made  the  programmatic 
determination  that  the  nature  of  job 
creation  and  career  development 
projects  which  meet  the  funding  criteria 
set  forth  in  this  Announcement  is  such 
that  it  is  not  feasible  to  divide  funding 
into  12-month  increments,  and  that 
completion  of  the  entire  project  is  in 
each  case  necessary  to  achieve  the 
piuposes  of  the  JOLI  program. 
Consequendy,  budget  periods  for  grants 
under  this  Announcement  may  be  up  to 
three  years. 


Given  the  limited  funds  available  for 
the  JOLI  program,  applicants  shoidd 
make  a  realistic  assessment  of  the  time 
and  funds  needed  to  achieve  the  goals 
set  forth  in  their  proposal,  and  design  a 
work  program  and  budget  accordingly. 
The  grant  request  should  be  for  an 
amoimt,  up  to  a  maximum  of  $500,000. 
needed  to  implement  that  part  of  the 
project  plan  supported  by  OCS  funds, 
taking  into  considbration  other  cash  and 
in-kind  resources  mobilized  by  the 
applicant  in  support  of  the  proposed 
project.  (See  Paragraph  D,  below. 
Mobilization  of  Resources,  and  Part  IV, 
Element  VI,  Budget  Appropriateness 
and  Reasonableness.) 

C.  Availability  of  Funds  and  Grant 
Amounts 

All  grant  awards  are  subject  to  the 
availabihty  of  appropriated  funds.  It  is 
anticipated  that  approximately 
$5,500,000  wiU  be  available  in  FY  2000 
for  JOLI.  OCS  estimates  diat 
approximately  $5,000,000  will  be 
available  for  new  grants  and  the 
remaining  $500,000  will  be  set  aside  for 
the  national  JOLI  contract.  The  1996 
amendments  to  the  JOLI  authorizing 
legislation  also  deleted  the  limitation  on 
the  number  of  grants  to  be  made  in  any 
one  fiscal  year.  Thus,  the  Office  of 
Community  Services  expects  to  award 
up  to  10  new  grants  by  September  30, 
2000,  based  on  the  amoimts  requested 
and  contingent  on  the  availability  of 
funds.  Grants  of  up  to  $500,000  in  OCS 
funds  for  project  periods  and  budget 
periods  of  up  to  three  years  will  be 
awarded  to  selected  organizations  under 
this  program  in  FY  2000. 

D.  Mobilization  of  Resources 

OCS  will  give  favorable  consideration 
in  the  review  process  to  applicants  who 
mobilize  cash  and/or  third-party  in-kind 
contributions  for  direct  use  in  the 
project.  The  firm  commitment  of  these 
resources  must  be  doomiented  and 
submitted  with  the  application  in  order 
to  be  given  credit  in  the  review  process 
imder  the  Public-Private  Partnerships 
program  element.  Except  in  unusual 
situations,  this  documentation  must  be 
in  the  form  of  letters  of  commitment 
from  the  organization(s)/individual(s) 
from  which  resources  wiU  be  received. 
Even  though  there  is  no  matching 
requirement  for  the  JOLI  Program, 
grantees  wdl  be  held  accountable  for 
any  match,  cash  or  in-kind  contribution 
proposed  or  pledged  as  part  of  an 
approved  application.  (See  Part  IV. 
Element  V,  and  Part  VI,  B.,  Instructions 
for  Completing  the  SF-424A,  Section  C. 
Non-Federal  Resources) 
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E.  Program  Participants/beneficiaries 

Projects  proposed  for  funding  under 
this  Announcement  must  result  in 
direct  benefits  to  low-income  people  or 
persons  at  or  below  the  poverty  line,  as 
defined  in  the  most  recently  published 
Poverty  Income  Guidelines  and 
individuals  eligible  to  receive  TANF 
under  Part  A  of  Title  IV  of  the  Social 
Security  Act,  as  amended. 

Attachment  A  to  this  Announcement 
is  an  excerpt  from  the  guidelines 
currently  in  effect.  Annual  revisions  of 
these  gmdelines  are  normally  published 
in  the  Federal  Register  in  February  or 
early  March  of  each  year.  Grantees  will 
be  required  to  apply  the  most  recent 
guidelines  throughout  the  project 
period.  These  revised  guidelines  also 
may  be  obtained  at  public  libraries, 
Congressional  offices,  or  by  vmting  the 
Superintendent  of  Docimnents,  U.S. 
Government  Printing  Office, 
Washington,  D.C.  20402. 

No  other  government  agency  or 
privately-defined  poverty  guidelines  are 
applicable  for  the  determination  of  low- 
income  eligibility  for  this  program. 

F.  Prohibition  and  Restrictions  on  the 
Use  of  Funds 

The  use  of  funds  for  new  construction 
or  the  purchase  of  real  property  is 
prohibited.  Costs  incurred  for  the 
rearrangement  and  alteration  of  facilities 
required  specifically  for  the  grant 
program  are  allowable  when  specifically 
approved  in  advance  by  ACF  in  writing. 

If  the  applicant  is  proposing  a  project 
which  will  affect  a  property  listed  in,  or 
eligible  for  inclusion  in  the  National 
Register  of  Historic  Places,  it  must 
identify  this  property  in  the  narrative 
and  explain  how  it  has  complied  with 
the  provisions  of  Section  106  of  the 
National  Historic  Preservation  Act  of 
1966  as  amended.  If  there  is  any 
question  as  to  whether  the  property  is 
listed  in  or  eligible  for  inclusion  in  the 
National  Register  of  Historic  Places,  the 
applicant  should  consult  with  the  State 
Historic  Preservation  Officer.  {See 
Attachment  D:  SF-424B,  Item  13  for 
additional  guidelines.)  The  applicant 
should  contact  OCS  early  in  the 
development  of  its  application  for 
instructions  regarding  compliance  with 
the  Act  and  data  required  to  be 
submitted  to  the  Department  of  Health 
and  H\iman  Services.  Failure  to  comply 
with  the  cited  Act  will  result  in  the 
application  being  ineligible  for  funding 
consideration. 

G.  Multiple  Submittals 

Due  to  the  limited  amoimt  of  funds 
available  imder  this  program,  only  a 
single  proposal  from  any  one  eligible 


applicant  will  be  funded  by  OCS  from 
FY  2000  JOLI  funds  pursuant  to  this 
Annoimcement. 

H.  Re-funding 

OCS  will  not  re-fund  a  previously 
funded  grantee  to  carry  out  the  same 
work  plan  in  the  same  target  area. 

/.  Sub-contracting  or  Delegating  Projects 

An  applicant  will  not  be  funded 
where  the  proposal  indicates  that  the 
applicant  if  funded  will  serve  as  a 
straw-party,  that  is,  act  as  a  mere 
conduit  of  funds  to  a  third  party  without 
performing  a  substantive  role  itself.  This 
prohibition  does  not  bar  sub-contracting 
or  sub-awarding  for  specific  services  or 
activities  needed  to  conduct  the  project. 

/.  Maintenance  of  Effort 

The  application  must  include  an 
assurance  that  activities  funded  under 
this  Program  Announcement  are  in 
addition  to,  and  not  in  substitution  for, 
activities  previously  carried  out  without 
Federal  assistance.  (See  Part  VII-A.  9 
and  Attachment  M.) 

Part  ID — Application  Requirements 
and  Priority  Areas 

A.  Program  Focus 

The  Congressional  Conference  Report 
on  the  1992  appropriations  for  the 
Department  of  Labor,  Health  and 
Hiunan  Services,  and  Education  and 
related  agencies  directed  the  ACF  to 
require  economic  development 
strategies  as  part  of  the  application 
process  to  ensure  that  highly  qualified 
organizations  participate  in  the 
demonstration  [H.R.  Conf.  Rep.  No.  282, 
102d  Cong.,  1st  Sess.  39  (1991)]. 

Priority  will  be  given  to  applications 
proposing  to  serve  those  areas 
containing  the  highest  percentage  of 
individuals  receiving  Temporary 
Assistance  to  Needy  Families  (TANF) 
under  Title  IV-A  of  the  Social  Security 
Act,  as  amended. 

While  projected  employment  in  future 
years  may  be  included  in  the 
application,  it  is  essential  that  the  focus 
of  the  project  concentrate  on  the 
creation  of  new  full-time,  permanent 
jobs  and/or  new  business  development 
opportunities  for  TANF  recipients  and 
other  low-income  individuals  during 
the  duration  of  the  grant  project  period. 
OCS  is  particularly  interested  in 
receiving  innovative  proposals  that 
grow  out  of  the  experience  and 
creativity  of  applicants  and  the  needs  of 
their  clientele  and  communities. 

Applicants  should  include  strategies 
which  seek  to  integrate  projects 
financed  and  jobs  created  under  this 
program  into  a  larger  effort  of  broad 
conununity  revitalization  which  will 


promote  job  and  business  opportunities 
for  eligible  program  participants  and 
impact  the  overall  economic 
environment. 

OCS  will  only  fund  projects  that 
create  new  employment  and/or  business 
opportunities  for  eligible  program 
participants.  That  is,  new  full-time 
permanent  jobs  through  the  expansion 
of  a  pre-identified  business  or  new 
business  development,  or  by  providing 
opportxmities  for  self-employment.  In 
addition,  projects  should  enhance  the 
participants'  capacities,  abilities  and 
skills  and  thus  contribute  to  their 
progress  toward  self-sufficiency. 

With  national  welfare  reform  a  reality, 
and  many  States  already  implementing 
"welfare-to-work"  programs,  the  need 
for  well-paying  jobs  with  career 
potential  for  TANF  recipients  becomes 
ever  more  pressing.  In  this  context,  the 
role  of  JOLI  as  a  vehicle  for  exploring 
new  and  promising  areas  of 
employment  opportunity  for  the  poor  is 
more  important  than  ever. 

Within  the  JOLI  Program  framework 
of  job  creation  through  new  or 
expanding  businesses  or  self- 
employment,  OCS  would  welcome 
proposals  offering  business  or  career 
opportxmities  to  eligible  participants  in 
a  variety  of  fields.  For  instance,  these 
might  include  day  care  and 
transportation,  which  are  not  only 
opportunities  for  employment,  but 
when  not  available  can  be  serious 
barriers  to  employment  for  TANF 
recipients;  environmental  justice 
initiatives  involving  activities  such  as 
toxic  waste  clean-up,  water  quality 
management,  or  Brownfields 
remediation;  health-related  jobs  such  as 
home  health  aides  or  medical  support 
services;  and  non-traditional  jobs  for 
women  and  minorities. 

B.  Creation  of  fobs  and  Employment 
Opportunities 

The  requirement  for  creation  of  new, 
full-time  permanent  employment 
opportunities  (jobs)  applies  to  all 
applications.  dCS  has  determined  that 
the  creation  of  non-traditional  job 
opportimities  for  women  or  minorities 
in  industries  or  activities  where  they 
currently  make  up  less  than  twenty-five 
percent  of  the  work  force  meets  the 
requirements  of  the  JOLI  legislation  for 
the  creation  of  new  employment 
opportimities.  OCS  continues  to  solicit 
other  JOLI  applications  to  propose  the 
creation  of  jobs  through  the  expansion 
of  existing  businesses,  the  development 
of  new  businesses,  or  the  creation  of 
emplojrment  opportunities  through  self- 
emplojmient/  microenterprise 
development 
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Proposed  projects  must  show  that  the 
jobs  and/or  business/self  employment 
opportunities  to  be  created  under  this 
program  will  contribute  to  achieving 
self-sufficiency  among  the  target 
population.  The  emplojonent 
opportimities  shoiild  provide  hourly 
wages  that  exceed  the  minimum  wage 
and  also  provide  benefits  such  as  health 
insurance,  child  care,  and  career 
development  opportunities. 

C.  Cooperative  Partnership  Agreement 
With  the  Designated  Agency 
Responsible  for  the  Temporary 
Assistance  for  Needy  Families  (TANF) 
Program 

A  formal,  cooperative  relationship 
between  the  applicant  and  the 
designated  State  agency  responsible  for 
administering  the  Temporary  Assistance 
for  Needy  Families  (TANF)  program  (as 
provided  for  imder  Title  IV-A  of  the 
Social  Security  Act,  as  amended,)  in  the 
area  served  by  the  project  is  a 
requirement  for  funding.  The 
application  must  include  a  signed, 
written  agreement  between  the 
applicant  and  the  designated  State 
agency  responsible  for  administering  the 
TANF  program,  or  a  letter  of 
commitment  to  such  an  agreement 
within  6  months  of  a  grant  award 
(contingent  only  on  receipt  of  OCS 
funds).  The  agreement  must  describe  the 
cooperative  relationship,  including 
specific  activities  and/or  actions  each  of 
these  entities  propose  to  carry  out  over 
the  course  of  the  grant  period  in  support 
of  the  project. 

The  agreement,  at  a  minimum,  must 
cover  the  specific  services  and  activities 
that  will  be  provided  to  the  target 
population.  (See  Attachment  I  for  a  list 
of  the  State  IV-A  agencies  administering 
TANF.) 

D.  Third-Party  Project  Evaluation 

Proposals  must  include  provision  for 
an  independent,  methodologically 
sound  evaluation  of  the  effectiveness  of 
the  activities  carried  out  with  the  grant 
and  their  efficacy  in  creating  new  jobs 
and  business  opportimities.  There  must 
be  a  well-defined  process  evaluation, 
and  an  outcome  evaluation  whose 
design  will  permit  tracking  of  project 
participants  throughout  the  proposed 
project  period.  The  evaluation  must  be 
conducted  by  an  independent  evaluator, 
i.e.,  a  person  with  recognized  evaluation 
skills  who  is  organizationally  distinct 
from,  and  not  imder  the  control  of,  the 
applicant.  It  is  important  that  each 
successful  applicant  have  a  third-party 
evaluator  selected,  and  performing  at 
the  very  latest  by  the  time  the  work 
program  of  the  project  is  begun,  and  if 
possible  before  that  time  so  that  he  or 


she  can  participate  in  the  final  design  of 
the  program,  in  order  to  assise  that  data 
necessary  for  the  evaluation  will  be 
collected  and  available. 

E.  Economic  Development  Strategy 

As  noted  in  A.  above,  the  Congress,  in 
the  Conference  Report  on  the  FY  1992 
appropriation,  directed  ACF  to  require 
economic  development  strategies  as  part 
of  the  application  process  for  JOLI  to 
ensure  that  highly  qualified 
organizations  participate  in  the 
demonstration.  Accordingly,  applicants 
must  include  in  their  proposal  an 
explanation  of  how  the  proposed  project 
is  integrated  with  and  supports  a  larger 
economic  development  strategy  within 
the  target  community.  Where 
appropriate,  applicants  should 
document  how  they  were  involved  in 
the  preparation  and  planned 
implementation  of  a  comprehensive 
community-based  strategic  plan,  such  as 
that  required  for  appljring  for 
Empowerment  Zones/Enterprise 
Community  (EZ/EC)  status,  to  achieve 
both  economic  and  human  development 
in  an  integrated  manner,  and  how  the 
proposed  project  supports  the  goals  of 
that  plan.  (See  Part  IV,  Sub-Element  m 
(b).) 

F.  Training  and  Support  for  Micro- 
Business  Development 

In  the  case  of  proposals  for  creating 
self-emplojnment  micro-business 
opportunities  for  eligible  participants, 
the  applicant  must  detail  how  it  will 
provide  training  and  support  services  to 
potential  entrepreneurs.  The  assistance 
to  be  provided  to  potential 
entrepreneurs  must  include,  at  a 
minimum:  (1)  Technical  assistance  in 
basic  business  planning  and 
management  concepts;  (2)  assistance  in 
preparing  a  business  plan  and  loan 
application;  and  (3)  access  to  business 
loans. 

Gf.  Support  for  Noncustodial  Parents 

The  Office  of  Conmiunity  Services 
and  the  Office  of  Child  Support 
Enforcement,  both  in  the 
Administration  for  Children  and 
Families,  signed  a  Memorandum  of 
Understanding  (MOU)  to  foster  and 
enhance  partnerships  between  OCS 
grantees  and  local  Child  Support 
Enforcement  (CSE)  agencies.  (See 
Attachment  N  for  the  list  of  CSE  State 
Offices  that  can  identify  local  CSE 
agencies).  In  the  words  of  the  MOU: 

"The  purpose  of  these  partnerships 
will  be  to  develop  and  implement 
innovative  strategies  in  States  and  local 
communities  to  increase  the  capability 
of  low-income  parents  and  families  to 
fulfill  their  parental  responsibilities. 


Too  many  low-income  parents  are 
without  jobs  or  resources  needed  to 
support  their  children.  A  particular 
focus  of  these  partnerships  will  be  to 
assist  low-income,  non-cxistodial 
parents  of  children  receiving  Temporary 
Assistance  for  Needy  Families  to 
achieve  a  degree  of  self-sufficiency  that 
will  enable  them  to  provide  support  that 
will  free  their  families  of  the  need  for 
such  assistance." 

Accordingly,  a  rating  factor  and  a 
review  criterion  have  been  included  in 
this  Program  Announcement  which  will 
award  two  points  to  applicants  who 
have  entered  into  partnership 
agreements  with  their  local  CSE  agency 
to  provide  for  referrals  to  their  project 
in  accordance  with  provisions  of  the 
OCS-OCSE  MOU.  (See  Part  IV,  Sub- 
Element  in  (c)) 

H.  Technical  Assistance  to  Employers 

Technical  assistance  should  be 
specifically  addressed  to  the  needs  of 
the  private  employer  in  creating  new 
jobs  to  be  filled  by  eligible  individuals 
and/or  to  the  individuals  themselves  in 
areas  such  as  job-readiness,  literacy  and 
other  basic  skills  training,  job 
preparation,  self-esteem  building,  etc. 
Financial  assistance  may  be  provided  to 
the  private  employer  as  well  as  to  the 
individual. 

If  the  technical  and/or  financial 
assistance  is  to  be  provided  to  pre- 
identified  businesses  that  will  be 
expanded  or  franchised,  written 
commitments  from  the  businesses  to 
create  the  planned  jobs  must  be 
included  with  the  application. 

/.  Applicant  Experience  and  Cost-Per- 
Job 

In  the  review  process,  favorable 
consideration  will  be  given  to 
applicants  with  a  demonstrated  record 
of  achievement  in  promoting  job  and 
enterprise  opportunities  for  low-income 
people.  Favorable  consideration  also 
will  be  given  to  those  applicants  who 
show  the  lowest  cost-per-job  created  for 
low-income  individuals.  For  this 
program,  OCS  views  $15,000  in  OCS 
funds  as  the  maximum  amount  for  the 
creation  of  a  job  and,  unless  there  are 
extenuating  circumstances,  will  not 
fund  projects  where  the  cost-per-job  in 
OCS  funds  exceeds  this  amount.  Only 
those  jobs  created  and  filled  by  low- 
income  people  will  be  counted  in  the 
cost-per-job  formula.  (See  Part  IV,  Sub- 
Element  m  (d)) 

/.  Loan  Funds 

The  creation  of  a  revolving  loan  fund 
with  funds  received  imder  this  program 
is  an  allowable  activity.  However,  OCS 
encourages  the  use  of  funds  from  other 
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sources  for  this  purpose.  Loans  made  to 
eligible  beneficiaries  for  business 
development  activities  must  be  at  or 
below  market  rate. 

Note:  Interest  accrued  on  revolving  loan 
funds  may  be  used  to  continue  or  expand  the 
activities  of  the  approved  project. 

K.  Business  Plans 

Where  applicant  is  proposing  the 
development  and  start-up  of  a  new 
business  or  the  expansion  of  an  existing 
business,  a  Business  Plan  that  follows 
the  outline  in  Attachment  L  to  this 
Annotmcement  must  be  submitted  as  an 
appendix  to  the  proposal. 

L.  Dissemination  of  Project  Results 

Applications  should  include  a  plan 
for  disseminating  the  results  of  the 
project  after  expiration  of  the  grant 
period.  Applicants  may  budget  up  to 
$2,000  for  dissemination  piuposes. 
Final  Project  Reports  should  include  a 
description  of  dissemination  activities 
with  copies  of  any  materials  produced. 

M.  General  Projects  1.0  and  Community 
Development  Corporations  Set-Aside  2.0 

All  grant  awards  are  subject  to  the 
availability  of  appropriated  funds.  The 
Office  of  Community  Services  expects  to 
award  approximately  $5  million  by  no 
later  than  September  30,  2000  for  new 
grants  under  this  aimouncement: 
approximately  $4  million  for  General 
Ptojects  1.0,  and  up  to  $1  million  for 
CDC  Set-Aside  Projects  2.0.  (For 
definition  of  Community  Development 
COTDoration,  See  Part  I,  Section  B) 

Tne  same  purposes,  requirements  and 
prohibitions  are  applicable  to  proposals 
submitted  under  both  General  Projects 
1.0  and  Commiuiity  Development 
Corporations  Set-Aside  2.0. 
Applications  for  the  set-aside  funds  that 
are  not  funded  due  to  the  limited 
amoimt  of  funds  available  will  also  be 
considered  competitively  within  the 
larger  pool  of  eligible  applicants. 

N.  Third  Party  Agreements 

Any  applicant  submitting  a  proposal 
for  funding  who  proposes  to  use  some 
or  all  of  the  requested  OCS  funds  to 
enter  into  a  third  party  agreement  in 
order  to  make  an  equity  investment 
(such  as  the  purchase  of  stock)  or  a  loan 
to  an  organization,  or  business  entity 
(including  a  whoUy-owned  subsidiary), 
must  include  in  the  application,  along 
with  the  business  plan,  a  copy  of  the 
signed  third  party  agreement  for 
approval  by  OCS. 

A  third  party  agreement  covering  an 
equity  investment  must  contain,  at  a 
minimum,  the  following: 

1.  The  type  of  equity  transaction  (e.g. 
stock  purchase); 


2.  Purpose(s)  for  which  the  equity 
investment  is  being  made; 

3.  Cost  per  share; 

4.  Niunber  of  shares  being  piuchased; 

5.  Percentage  of  ownership  of  the 
business;  and 

6.  Number  of  seats  on  the  board,  if 
applicable. 

A  third  party  agreement  covering  a 
loan  transaction  must  contain,  at  a 
minimum,  the  following  information: 

1.  Piupose(s)  for  whidi  the  loan  is 
being  made; 

2.  Rates  of  interest  and  other  fees; 

3.  Terms  of  loan; 

4.  Repayment  schedules; 

5.  Collateral  security;  and 

6.  Default  and  collection  procedures. 
All  third  party  agreements  must 

include  written  commitments  as 

follows: 

From  the  third  party  (as  appropriate): 

1.  A  minimum  of  75%  of  the  jobs  to 
be  created  as  a  result  of  the  injection  of 
grant,  funds  will  be  filled  by  low-income 
individuals; 

2.  The  grantee  will  have  the  right  to 
screen  applicants  for  jobs  to  be  filled  by 
low-income  individuals  and  to  verify 
their  eligibility; 

3.  If  the  grantee's  eqiiity  investment 
equals  25%  or  more  of  the  business's 
assets,  the  grantee  will  have 
representation  on  the  board  of  directors; 

4.  Reports  will  be  made  to  the  grantee 
regarding  the  use  of  grant  funds  no  less 
than  on  a  quarterly  basis; 

5.  A  procedure  will  be  developed  to 
assure  that  there  are  no  duplicate  counts 
of  jobs  created;  and 

6.  Detailed  information  will  be 
provided  on  how  the  grant  funds  will  be 
used  by  the  third  party  by  submitting  a 
Source  and  Use  of  Fimds  Statement.  In 
addition,  the  agreement  must  provide 
details  on  how  the  grantee  will  provide 
support  and  technical  assistance  to  the 
thkd  party  in  areas  of  recruitment  and 
retention  of  low-income  individuals. 
From  the  grantee: 

Detailed  information  on  how  the 
grantee  will  provide  support  and 
technical  assistance  to  the  third  party  in 
areas  of  recruitment  and  retention  of 
low-income  individuals. 
All  third  party  agreements  should  be 
accompanied  by: 

1.  A  signed  statement  from  a  Certified 
or  Licensed  Public  Accoimtant  as  to  the 
sufficiency  of  the  third  party's  financial 
management  system  in  accordance  with 
45  CFR  part  74,  to  protect  adequately 
any  federal  funds  awarded  under  the 
application: 

2.  Financial  statements  for  the  third 
party  organization  for  the  prior  three 
years  (If  not  available  because  the 


organization  is  a  newly-formed  entity, 
include  a  statement  to  this  effect.);  and 

3.  The  third  party  agreement  will 
specify  how  the  grantee  will  provide 
oversight  of  the  third  party  for  the  life 
of  the  agreement.  Also,  the  agreement 
will  specify  that  the  third  party  will 
maintain  documentation  related  to  the 
expenditiu^  of  grant  funds  loaned  to  or 
invested  in  the  third  party  and  grant 
objectives  as  specified  in  the  agreement 
and  will  provide  the  grantee  and  HHS 
access  to  that  documentation. 

If  a  signed  third  party  agreement  is 
not  available  when  the  application  is 
submitted,  the  applicant  must  submit  as 
part  of  the  narrative  as  much  of  the 
above-mentioned  information  as 
possible  in  order  to  enable  reviewers  to 
evaluate  the  proposal.  It  should  be 
noted  that  that  portion  of  a  grant  which 
will  be  used  to  fund  a  third  party 
agreement  will  not  be  released  until  the 
agreement  has  been  approved  by  OCS. 

Part  IV — ^Application  Elements  and 
Review  Criteria 

Applications  that  pass  the  pre-rating 
review  will  be  assessed  and  scored  by 
reviewers.  Each  reviewer  will  give  a 
numerical  score  for  each  application 
reviewed.  These  numerical  scores  will 
be  supported  by  explanatory  statements 
on  a  formal  rating  form  describing  major 
strengths  and  weaknesses  under  each 
applicable  criterion  published  in  the 
Annotmcement. 

The  in-depth  assessment  and  review 
process  will  use  the  following  criteria 
coupled  with  the  specific  requirements 
described  in  Part  ID.  Scoring  will  be 
based  on  a  total  of  100  points. 

TTie  ultimate  goals  of  the  project  to  be 
funded  under  the  JOLI  Program  are:  (1) 
To  achieve,  through  project  activities 
and  interventions,  the  creation  of 
employment  opportimities  for  TANF 
recipients  and  other  low-income 
individuals  which  can  lead  to  economic 
self-sufficiency  of  members  of  the 
commimities  served;  (2)  to  evaluate  the 
effectiveness  of  these  interventions  and 
of  the  project  design  through  which  they 
were  implemented;  and  (3)  thus  to  make 
possible  the  replication  of  successful 
programs.  OCS  intends  to  make  the 
awards  of  aU  the  above  grants  on  the 
basis  of  brief,  concise  applications.  The 
elements  and  format  of  these 
applications,  along  with  the  review 
criteria  that  will  be  used  to  evaluate 
them,  will  be  outlined  in  this  Part. 

In  order  to  simplify  the  application 
preparation  and  review  process,  OCS 
seeks  to  keep  grant  proposals  cogent  and 
brief.  Applications  with  project 
narratives  (excluding  appendices)  of 
more  than  30  letter-sized  pages  of  12 
characters  per  inch  (c.p.i.)  type  or 
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equivalent  on  a  single  side  will  not  be 
reviewed  for  funding.  Applicants 
shoidd  prepare  and  assemble  their 
project  description  using  the  following 
outline  of  required  project  elements. 
They  shoidd,  furthermore,  biiild  their 
project  concept,  plans,  and  application 
description  upon  the  guidelines  set 
forth  for  each  of  the  project  elements. 

For  each  of  the  Project  Elements  or 
Sub-Elements  below,  there  is,  at  the  end 
of  the  discussion,  a  suggested  number  of 
pages  to  be  devoted  to  the  particular 
element  or  sub-element.  These  are 
suggestions  only;  but  the  appUcant  must 
remember  that  ihe  overall  Project 
Narrative  cannot  be  longer  than  30 
pages. 

The  competitive  review  of  proposals 
will  be  based  on  the  degree  to  which 
applicants  incorporate  each  of  the 
Elements  and  Sub-Elements  below  into 
their  proposals,  so  as  to: 

1.  Describe  convincingly  a  project  that 
will  develop  new  emplojrment  or 
business  opportunities  for  TANF 
recipients  and  other  low  income 
individuals  that  can  lead  to  a  transition 
from  dependency  to  economic  self- 
sufficiency; 

2.  Propose  a  realistic  budget  and  time 
frame  for  the  project  that  will  support 
the  successful  implementation  of  the 
work  plan  to  achieve  the  project's  goals 
in  a  timely  and  cost  effective  manner; 
and 

3.  Provide  for  the  testing  and 
evaluation  of  the  project  design, 
implementation,  and  outcomes  so  as  to 
make  possible  replication  of  a 
successful  program. 

Element  I — Organizational  Experience 
in  Program  Area  and  Staff  Skills, 
Resources  and  Responsibilities 

Sub-Element  I  (a) — Agency's  Experience 
and  Commitment  in  Program  Area 

(Weight  of  0-10  points  in  proposal 
review) 

Applicants  should  cite  their 
organization's  capability  and  relevant 
experience  in  developing  and  operating 
programs  which  deal  with  poverty 
problems  similar  to  those  to  be 
addressed  by  the  proposed  project.  They 
shoiUd  also  cite  the  organization's 
experience  in  collaborative 
programming  and  operations  which 
involve  evaluations  and  data  collection. 
Applicants  should  identify  agency 
executive  leadership  in  this  section  and 
briefly  describe  their  involvement  in  the 
proposed  project  and  provide  assurance 
of  their  commitment  to  its  successful 
implementation. 

'The  application  shoidd  include 
docxunentation  that  briefly  summarizes 
two  similar  projects  undertaken  by  the 


applicant  agency  and  the  extent  to 
which  the  stated  and  achieved 
performance  targets,  including 
permanent  benefits  to  low-income 
populations,  have  been  achieved.  The 
application  should  note  and  justify  the 
priority  that  this  project  will  have 
within  the  agency,  including  the 
facilities  and  resources  that  it  has 
available  to  carry  it  out. 

It  is  suggested  that  applicants  use  no 
more  than  2  pages  for  ttds  Sub-Element. 

Note:  The  maximum  number  of  points  will 
be  given  only  to  those  organizations  with  a 
demonstrated  record  of  achievement  in 
promoting  job  creation  and  enterprise 
opportunities  for  low-income  people. 

Sub-Element  I  (b)— Staff  Skills. 
Resources  and  Responsibilities 

[Weight  of  0-10  points  in  proposal 
review) 

The  application  must  identify  the  two 
or  three  individuals  who  will  have  the 
key  responsibility  for  managing  the 
project,  coordinating  services  and 
activities  for  participants  and  partners, 
and  for  achieving  performance  targets. 
The  focus  should  be  on  the 
qualifications,  experience,  capacity  and 
commitment  to  the  program  of  the 
executive  officials  of  the  organization 
and  the  key  staff  persons  who  will 
administer  and  implement  the  project, 
"□le  person  identified  as  project  director 
should  have  supervisory  experience, 
experience  in  &iance  and  business,  and 
experience  with  the  target  population. 
Because  this  is  a  demonstration  project 
vdthin  an  already-established  agency, 
OCS  expects  that  the  key  staff  person(s) 
would  be  identified,  if  not  hired. 

The  application  must  also  include  a 
resume  of  the  third  party  evaluator,  if 
identified  or  hired;  or  the  minimimi 
qualifications  and  position  description 
for  the  third-party  evaluator,  who  must 
be  a  person  with  recognized  evaluation 
skills  who  is  organizationally  distinct 
from,  and  not  under  the  control  of,  the 
applicant.  (See  Element  IV,  Project 
Evaluation,  below,  for  fuller  discussion 
of  evaluator  qualifications.) 

Actual  resumes  of  key  staff  and 
position  descriptions  shoidd  be 
included  in  an  Appendix  to  the 
proposal. 

It  is  suggested  that  applicants  use  no 
more  than  3  pages  for  tl^s  Sub-Element. 

Element  II:  Project  Theory,  Design,  and 
Plan 

OCS  seeks  to  learn  from  the 
application  why  and  how  the  project  as 
proposed  is  expected  to  lead  to  the 
creation  of  new  employment 
opportunities  for  low-income 
individuals,  which  can  lead  to 


significant  improvements  in  individual 
and  family  self-sufficiency. 

Applicants  are  urged  to  design  and 
present  their  project  in  terms  of  a 
conceptual  cause-effect  framework.  In 
the  following  paragraphs,  a  framework 
is  described  that  suggests  a  way  to 
present  a  project  so  as  to  show  the  logic 
of  the  cause-effect  relations  between 
project  activities  and  projeot  results. 
Applicants  don't  have  to  use  the  exact 
language  described;  but  it  is  important 
to  present  the  project  in  a  way  that 
makes  clear  the  cause-effect  relationship 
between  what  the  project  plans  to  do 
and  the  results  it  expects  to  achieve. 

Sub-Element  II  (a) — Description  of 
Target  Population,  Analysis  of  Need, 
and  Project  Assumptions 

(Weight  of  0-10  points  in  application 
review) 

The  project  design  or  plan  should 
begin  with  identifying  the  underl}dng 
assumptions  about  the  program.  'These 
are  the  beliefs  on  which  the  proposed 
program  is  built.  These  assumptions 
include:  The  needs  of  the  population  to 
be  served;  the  current  services  available 
to  that  population,  and  where  and  how 
they  fail  to  meet  their  needs;  why  the 
proposed  services  or  interventions  are 
appropriate  and  will  meet  those  needs; 
and  the  impact  the  proposed 
interventions  will  have  on  the  project 
participants. 

In  other  words,  the  underlying 
assumptions  of  the  program  are  the 
applicant's  analysis  of  the  needs  and 
problems  to  be  addressed  by  the  project, 
and  the  applicant's  theory  of  how  its 
proposed  interventions  will  address 
those  needs  and  problems  to  achieve  the 
desired  result.  Thus  a  strong  application 
is  based  upon  a  clear  description  of  the 
needs  and  problems  to  be  addressed  and 
a  persuasive  understanding  of  the 
causes  of  those  problems. 

In  this  sub-element  of  the  proposal, 
the  applicant  must  precisely  identify  the 
target  population  to  be  served.  The 
geographic  area  to  be  impacted  should 
then  be  briefly  described,  citing  the 
percentage  of  residents  who  are  low- 
income  individuals  and  TANF 
recipients,  as  well  as  the  unemployment 
rate  and  other  data  that  are  relevant  to 
theproject  design. 

The  application  should  include  an 
analysis  of  the  identified  personal 
barriers  to  employment,  job  retention 
and  greater  self-sufficiency  faced  by  the 
population  to  be  targeted  by  the  project. 
(These  might  include  such  problems  as 
illiteracy,  substance  abuse,  family 
violence,  lack  of  skills  training,  health 
or  medical  problems,  need  for  childcaie, 
lack  of  suitable  clothing  or  equipment, 
or  poor  self-image.)  The  application 
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should  also  include  an  einalysis  of  the 
identified  community  systemic  barriers 
which  the  project  will  seek  to  overcome. 
These  might  include  lack  of  jobs  (high 
unemployment  rate);  lack  of  public 
transportation;  lack  of  markets; 
unavailability  of  financing,  insurance  or 
bonding;  inadequate  social  service 
(employment  service,  child  care,  job 
training);  high  incidence  of  crime; 
inadequate  health  care;  or 
environmental  hazards  (such  as  toxic 
dumpsites  or  leaking  imdergrouind 
tanks).  AppUcants  should  be  sure  not  to 
overlook  the  personal  and  family 
services  and  support  that  might  be 
needed  by  project  participants  after  they 
are  on  the  job  which  will  enhance  job 
retention  and  advancement.  If  the  jobs 
to  be  created  by  the  proposed  project  are 
themselves  designed  to  fill  one  or  more 
of  the  needs,  or  remove  one  or  more  of 
the  barriers  so  identified,  this  fact 
should  be  highlighted  in  the  discussion, 
e.g.,  jobs  in  childcare,  health  care,  or 
transportation. 

It  is  suggested  that  applicants  use  no 
more  than  4  pages  for  this  Sub-Element. 

Sub-Element  n  (b) — Project  Strategy  and 
Design:  Interventions,  Outcomes,  and 
Goals 

(Weight  of  0-10  points  in  proposal 
review) 

The  work  plan  must  describe  the 
proposed  project  activities,  or 
interventions,  and  explain  how  they  are 
expected  to  result  in  outcomes  which 
will  meet  the  needs  of  the  program 
participants  and  assist  them  to 
overcome  the  identified  personal  and 
systemic  barriers  to  employment,  job 
retention,  and  self-sufficiency.  In  other 
words,  what  will  the  project  staff  do 
with  the  resources  provided  to  the 
project  and  how  will  what  they  do 
(interventions)  assist  in  creating  and 
sustaining  employment  and  business 
opportunities  for  program  participants 
in  the  face  of  the  needs  and  problems 
that  have  been  identified. 

The  underlying  assuimptions 
concerning  client  needs  and  the  theory 
of  how  they  can  be  effectively 
addressed,  which  are  discussed  above, 
lead  in  the  project  design  to  the  conduct 
of  a  variety  of  project  activities  or 
interventions,  each  of  which  is  ass\uned 
to  result  in  immediate  changes,  or 
outcomes. 

The  immediate  changes  lead  to 
intermediate  outcomes;  and  the 
intermediate  outcomes  lead  to  the 
attainment  of  the  final  project  goals. 

The  applicant  should  describe  the 
major  activities,  or  interventions,  which 
are  to  be  carried  out  to  address  the 
needs  and  problems  identified  in  Sub- 
Element  n  (a);  and  should  discuss  the 


immediate  changes,  or  outcomes,  which 
are  expected  to  result.  These  are  the 
results  expected  from  each  service  or 
intervention  immediately  after  it  is 
provided.  For  example,  a  job  readiness 
training  program  might  be  expected  to 
result  in  clients  having  increased 
knowledge  of  how  to  apply  for  a  job, 
improved  grooming  for  job  interviews, 
and  improved  job  interview  skills;  or 
business  training  and  training  in 
bookkeeping  and  accoimting  might  be 
expected  to  result  in  project  participants 
making  an  informed  decision  about 
whether  they  were  suited  for 
entrepreneurship. 

At  the  next  level  are  the  intermediate 
outcomes,  which  result  from  these 
immediate  changes.  Often  an 
intermediate  project  outcome  is  the 
residt  of  several  immediate  changes 
resulting  from  a  number  of  related 
interventions  such  as  training  and 
counseling.  Intermediate  outcomes 
should  be  expressed  in  measurable 
changes  in  knowledge,  attitudes, 
behavior,  or  status/condition.  In  the 
above  examples,  the  immediate  changes 
achieved  by  the  job  readiness  program, 
coupled  with  technical  assistance  to  an 
employer  in  the  expansion  of  a 
business,  could  be  expected  to  lead  to 
intermediate  outcomes  of  creation  of 
new  job  openings  and  the  participant 
applying  for  a  job  with  the  company. 
"Hie  acquisition  of  business  skills, 
coupled  with  the  establishment  of  a 
loan  fund,  could  be  expected  to  result 
in  the  actual  decision  to  go  into  a 
particular  business  venture  or  seek  the 
alternative  track  of  pursuing  job 
readiness  and  training. 

Finally,  the  application  should 
describe  how  the  achievement  of  these 
intermediate  outcomes  will  be  expected 
to  lead  to  the  attainment  of  the  project 
goals:  emplo)rment  in  newly  created 
jobs,  new  careers  in  non-traditional  jobs, 
successful  business  ventures,  or 
employment  in  an  expanded  business, 
depending  on  the  project  design. 
Applicants  must  remember  that  if  the 
major  focus  of  the  project  is  to  be  the 
development  and  start-up  of  a  new 
business  or  the  expansion  of  an  existing 
business,  then  a  Business  Plan  which 
follows  the  outline  in  Attachment  L  to 
this  announcement  must  be  submitted 
as  an  Appendix  to  the  Proposal.  (See 
PartmK) 

Applicants  do  not  have  to  use  the 
exact  terminology  described  above,  but 
it  is  important  to  describe  the  project  in 
a  way  that  makes  clear  the  ex{>ected 
cause-and-effect  relationship  between 
what  the  project  plans  to  do — the 
activities  or  interventions,  the  changes 
that  are  expected  to  result,  and  how 
those  changes  will  lead  to  attainment  of 


the  project  goals  of  new  employment 
opportiuiities  and  greater  self- 
sufficiency.  The  competitive  review  of 
this  Sub-Element  will  be  based  on  the 
extent  to  which  the  application  makes  a 
convincing  case  that  the  activities  to  be 
undertaken  will  lead  to  the  projected 
results. 

It  is  suggested  that  applicants  use  no 
more  than  4  pages  for  this  Sub-Element. 

Sub-Element  II  (c)— Work  Plan 

(Weight  of  0-10  points  in  proposal 
review) 

Once  the  project  strategy  and  design 
framework  is  established,  the  applicant 
should  present  the  highlights  of  a  work 
plan  for  the  project.  The  plan  should 
explicitly  tie  into  the  project  design 
framework  and  should  be  feasible,  i.e., 
capable  of  being  accomplished  with  the 
resources,  staff,  and  partners  available. 
The  plan  should  briefly  describe  the  key 
project  tasks  and  show  the  timelines 
and  major  milestones  for  their 
implementation.  Critical  issues  or 
potential  problems  that  might  affeict  the 
achievement  of  project  objectives 
should  be  explicitly  addressed,  with  an 
explanation  of  how  they  would  be 
overcome,  and  how  the  objectives  will 
be  achieved  notwithstanding  any  such 
problems.  The  plan  should  be  presented 
in  such  a  way  that  it  can  be  correlated 
with  the  budget  narrative  included 
earlier  in  the  application. 

Applicants  may  be  able  to  use  a 
simple  Gantt  or  time  line  chart  to 
convey  the  work  plan  in  minimal  space. 

The  application  contains  a  full  and 
accurate  description  of  the  proposed  use 
of  the  requested  financial  assistance. 

If  the  applicant  proposes  to  make  an 
eqmty  investment  or  a  loan  to  an 
individual,  organization,  or  business 
entity  (including  a  wholly-owned 
subsidiary),  the  applicant  must  include: 
A  signed  third  party  agreement;  a  signed 
statement  by  a  Certified  or  Licensed 
Public  Accountant  as  to  the  sufficiency 
of  the  third  party's  financial 
management  system;  and  financial 
statements  for  the  third  party's  prior 
three  years  of  operation.  (If  newly 
formed  and  unable  to  provide  the 
information  regarding  the  prior  three 
years  of  operation,  a  statement  to  that 
effect  should  be  included.)  If  the 
applicant  states  that  an  agreement  is  not 
currently  in  place,  the  application  must 
contain  in  the  narrative  as  much 
information  required  fc»  third  party 
agreement  as  is  available. 

Also,  if  the  project  proposes  the 
development  of  a  new  or  expanding 
business,  service,  physical  or 
commercial  activity,  the  application 
must  address  applicable  elements  of  a 
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business  plan.  Guidelines  for  a  Business 
Plan  are  included  in  Attachment  L. 

Special  attention  should  be  given  to 
assure  that  the  financial  plan  element, 
which  indicates  the  project's  potential 
and  timetable  for  financial  seli- 
sufficiency,  is  included.  It  must  include 
for  the  applicant  and  the  third  party,  if 
appropriate,  the  following  exhibits  for 
the  first  three  years  (on  a  quarterly 
basis]  of  the  business'  operations:  Profit 
and  Loss  Forecasts,  Cash  Flow 
Projections,  and  Proforma  Balance 
Sheets.  Based  on  these  documents,  the 
application  must  also  contain  an 
analysis  of  the  financial  feasibility  of  the 
project.  Also,  a  Source  and  use  of  Funds 
statement  for  all  project  funding  must  be 
.  included. 

It  is  suggested  that  applicants  use  no 
more  than  3  pages  for  this  Sub-Element. 

Element  HI— Significant  and  Beneficial 
Impact 

Sub-Element  m  (a)— Quality  of  Jobs/ 
Business  Opportunities 

(Weight  of  Q-10  points  in  proposal 
review) 

The  proposed  project  is  expected  to 
produce  permanent  and  measurable 
results  that  will  reduce  the  incidence  of 
poverty  in  the  conmnmity  and  lead 
welfare  recipients  from  welfare 
dependency  toward  economic  self- 
sufficiency.  Results  are  expected  to  be 
quantifiable  in  terms  of  the  creation  of 
permanent,  full-time  jobs;  the 
development  of  business  opportunities; 
the  expansion  of  existing  businesses;  or 
the  creation  of  non-traditional 
employment  opportunities.  In 
developing  business  opportunities  and 
self  employment  for  TANF  recipients 
and  low-income  individuals,  the 
applicant  proposes,  at  a  nunimum.  to 
provide  basic  business  planning  and 
management  concepts,  and  assistance  in 
pi^eparing  a  business  plan  and  loan 
package. 

The  application  should  dociunent 
that: 

The  business  opportunities  to  be 
developed  for  eligible  participants  will 
contribute  significantly  to  their  progress 
toward  self-siifficiency;  and/or  jobs  to 
be  created  for  eligible  participants  will 
contribute  significantly  to  their  progress 
toward  self-sufficiency.  For  example, 
they  should  provide  salaries  that  exceed 
the  minimum  wage,  plus  benefits  such 
as  health  insurance,  child  care  and  . 
career  development  opportimities. 

It  is  suggested  that  applicants  use  no 
more  than  2  pages  for  tkis  Sub-Element. 


Sub-Element  III  (b) — Community 
Empowerment  Consideration 

(Weight  of  0-3  points  in  proposal 
review) 

Special  consideration  will  be  given  to 
applicants  that  are  located  in  areas  that 
are  characterized  by  conditions  of 
extreme  poverty  and  other  indicators  of 
socio-economic  distress  such  as  a 
poverty  rate  of  at  least  20%,  designation 
as  an  Empowerment  Zone  or  Enterprise 
Commimity,  high  levels  of  violence, 
gang  activity  or  drug  use;  and  who 
document  that  in  response  to  these 
conditions  they  have  been  involved  in 
the  preparation  and  planned 
implementation  of  a  comprehensive 
community-based  strategic  plan  to 
achieve  both  economic  and  hiunan 
development  in  an  integrated  manner; 
and  how  the  proposed  project  will 
support  the  goals  of  that  plan. 

It  is  suggested  that  applicants  use  no 
more  than  2  pages  for  tMs  Sub-Element. 

Sub-Element  in(c) — Support  for 
Noncustodial  Parents 

(Weight  of  0-2  points  in  proposal 
review) 

Applicants  that  have  entered  into 
partnership  agreements  with  local  Child 
Support  Enforcement  Agencies  to 
develop  and  implement  innovative 
"Strategies  to  increase  the  capability  of 
low-income  parents  and  families  to 
fuffill  their  parental  responsibilities, 
and  specifically,  to  this  end,  to  provide 
for  referrals  to  the  funded  projects  of 
identified  income  eligible  families  and 
non-custodial  parents  economically 
imable  to  provide  child  support,  will 
also  receive  special  consideration. 

To  receive  the  full  credit  of  two 
points,  applicants  should  include  as  an 
appendix  to  the  application,  a  signed 
letter  of  agreement  with  the  local  CSE 
Agency  for  referral  of  eligible  non- 
custodial parents  to  the  proposed 
project. 

It  is  suggested  that  applicants  use  no 
more  than  1  page  for  this  Sub-Element. 

Sub-Element  m  (d)— Cost-Per-Job 

(Weight  of  0-5  points  in  proposal 
review) 

The  applicant  shoidd  dociunent  that 
during  the  project  period  the  proposed 
project  will  create  new,  permanent  jobs 
through  business  opportunities  or  non- 
traditional  emplo)rment  opportunities 
for  low-income  residents  at  a  cost-per- 
job  below  $15,000  in  OCS  funds.  The 
cost  per  job  should  be  calculated  by 
dividing  the  total  amount  of  grant  funds 
requested  (e.g.  $420,000)  by  the  niunber 
of  jobs  to  be  created  (e.g.,  60)  which 
would  equal  the  cost-per-job  ($7,000)).  If 
any  other  calculations  are  used,  include 


the  methodology  and  rationale  in  this 
section.  In  making  calculations  of  cost- 
per-job,  only  jobs  filled  by  low-income 
project  participants  may  be  coimted. 
(See  Part  HI,  Section  I) 

Note:  Except  in  those  instances  where 
independent  reviewers  identify  extenuating 
circumstances  related  to  business 
development  activities,  or  high  wage  levels 
and  living  costs  such  as  in  Hawaii  or  Alaska, 
the  maximum  number  of  points  will  be  given 
only  to  those  applicants  proposing  cost-per- 
job  created  estimates  of  S5,000  or  less  of  OCS 
requested  funds.  Higher  cost-per-job 
estimates  will  receive  correspondingly  fewer 
points. 

It  is  suggested  that  applicants  use  no 
more  than  1  page  for  this  Sub-Element. 

Element  IV— Project  Evaluation 

(Weight  of  0-15  points  in  the  proposal 
review) 

Sound  evaluations  are  essential  to  the 
JOU  Program.  OCS  requires  applicants 
to  include  in  their  applications  a  well 
thought  through  outline  of  an  evaluation 
plan  for  their  project.  The  outline 
should  explain  how  the  applicant 
proposes  to  answer  the  key  questions 
about  how  effectively  the  project  is 
being/was  implemented;  whether  the 
project  activities,  or  interventions, 
achieved  the  expected  immediate 
outcomes,  and  why  or  why  not  (the 
process  evaluation);  and  whether  and  to 
what  extent  the  project  achieved  its 
stated  goals,  and  why  or  why  not  (the 
outcome  evaluation).  Together,  the 
process  and  outcome  evaluations  shoidd 
answer  the  question:  "What  did  this 
program  accomplish  and  why  did  it 
work/not  work?" 

Applicants  are  not  being  asked  to 
submit  a  complete  and  final  evaluation 
plan  as  part  of  their  proposal;  but  they 
must  include: 

1.  A  well  thought  through  outline  of 
an  evaluation  plan  that  identifies  the 
principal  cause-and-effect  relationships 
to  be  tested,  and  that  demonstrates  the 
applicant's  understanding  of  the  role 
and  piupose  of  both  process  and 
outcome  evaluations.  (See  previous 
paragraph); 

2.  A  reporting  format  based  on  the 
grantee's  documentation  of  its  activities 
(interventions)  and  their  effectiveness, 
to  be  included  in  the  grantee's  semi- 
annual program  progress  report,  which 
will  provide  OCS  with  insights  and 
lessons  learned,  as  they  become  evident, 
concerning  the  various  aspects  of  the 
work  plan,  such  as  recruitment, 
training,  support,  public-private 
partnerships,  and  coordination  with 
other  community  resources,  as  they  may 
be  relevant  to  the  proposed  project; 

3.  The  identity  and  qualifications  of 
the  proposed  third-party  evaluator,  or  if 
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not  selected,  the  qualifications  which 
will  be  sought  in  choosing  an  evaluator, 
which  must  include  successhil 
experience  in  evaluating  social  service 
delivery  programs,  and  the  planning 
and/or  evaluation  of  programs  designed 
to  foster  self-suffioiency  in  low  income 
populations:  and 

4.  A  commitment  to  the  selection  of 
a  third-party  evaluator  approved  by 
OCS,  and  to  completion  of  a  final 
evaluation  design  and  plan,  in 
collaboration  with  the  approved 
evaluator  and  the  OCS  Evaluation 
Technical  Assistance  Contractor  during 
the  six-month  start-up  period  of  the 
project,  if  funded. 

Applicants  should  ensure,  above  all, 
that  the  evaluation  outline  presented  is 
consistent  with  their  project  design.  A 
clear  project  homework  of  the  type 
recommended  earlier  identifies  the  key 
project  assumptions  about  the  target 
populations  and  their  needs,  as  well  as 
the  hypotheses,  or  expected  cause-effect 
relationships  to  be  tested  in  the  project; 
and  the  proposed  project  activities,  or 
interventions,  that  will  address  those 
needs  in  ways  that  will  lead  to  the 
achievement  of  the  project  goals  of  self- 
sufiiciency.  It  also  identifies  in  advance 
the  most  important  process  and 
outcome  measures  that  will  be  used  to 
identify  performance  success  and 
expected  changes  in  individual 
participants,  the  grantee  organization, 
and  the  commimity. 

Finally,  as  noted  above,  the  outline 
should  provide  for  prompt  reporting, 
concurrently  with  the  semi-annual 
program  progress  reports,  of  lessons 
learned  diuing  the  course  of  the  project, 
so  that  they  may  be  shared  without 
waiting  for  the  final  evaluation  report. 

For  all  these  reasons,  it  is  important 
that  each  successful  applicant  have  a 
third-party  evaluator  selected  and 
performing  at  the  very  latest  by  the  time 
the  work  program  of  the  project  is 
begim,  and  if  possible  before  that  time 
so  thatlie  or  she  can  participate  in  the 
final  design  of  the  program,  and  in  order 
to  assiire  that  data  necessary  for  the 
evaluation  will  be  collected  and 
available.  Plans  for  selecting  an 
evaluator  should  be  included  in  the 
application  narrative.  A  third-party 
evaluator  must  have  knowledge  about 
and  have  experience  in  conducting 
process  and  outcome  evaluations  in  the 
job  creation  field,  and  have  a  thorough 
imderstanding  of  the  range  and 
complexity  of  the  problems  faced  by  the 
target  population. 

The  competitive  procurement 
regulations  (45  CFR  part  74,  §§  74.40- 
74.48,  esp.  74.43)  apply  to  service 
contracts  tfuch  as  those  for  evaluators. 


It  is  suggested  that  applicants  use  no 
more  than  3  pages  for  tkis  Element,  plus 
the  resume  or  position  description  for 
the  evaluator,  which  should  be  in  an 
appendix. 

Element  V— Public/Private  Partnerships 

(Weight  of  0-10  points  in  the  proposal 
review) 

The  proposal  should  briefly  describe 
any  public/private  partnerships,  which 
will  contribute  to  the  implementation  of 
the  project.  Where  partners' 
contributions  to  the  project  are  a  vital 
part  of  the  project  design  and  work 
program,  the  narrative  should  describe 
imdertakings  of  the  partners,  and  a 
partnership  agreement  specifying  the 
roles  of  the  partners  and  making  a  clear 
commitment  to  the  fulfilling  of  the 
partnership  role,  must  be  included  in  an 
appendix  to  the  proposal.  The  firm 
commitment  of  mobilized  resources 
must  be  documented  and  submitted 
with  the  application  in  order  to  be  given 
credit  under  this  element.  The 
application  should  meet  the  following 
criteria: 

(a)  Where  other  resources  are 
mobilized,  the  application  must  provide 
documentation  that  public  and/or 
private  sources  of  cash  and/or  third- 
party-in-kind  contributions  will  be 
available,  in  the  form  of  letters  of 
commitment  from  the  organization(s)/ 
individual(s)  fit)m  which  resources  will 
be  received.  Applications  that  can 
dociunent  dollar  for  dollar  contributions 
equal  to  the  OCS  funds  and  demonstrate 
that  the  partnership  agreement  clearly 
relates  to  the  objectives  of  the  proposed 
project  will  receive  the  maximimi 
nimiber  of  points  for  this  criterion. 
Lesser  contributions  will  be  given 
consideration  based  upon  the  value 
dociunented. 

Note:  Even  though  there  is  no  matching 
requirement  for  the  JOLI  Program,  grantees 
will  be  held  accountable  for  any  match,  cash 
or  in-kind  contribution  proposed  or  pledged 
as  part  of  an  approved  application.  (See  Part 
n,  D — ^Mobilization  of  Resources) 

(b)  Partners  involved  in  the  proposed 
project  should  be  responsible  for 
substantive  project  activities  and 
services.  Applicants  should  note  that 
partnership  relationships  are  not  created 
via  service  delivery  contracts. 

It  is  suggested  that  applicants  use  no 
more  than  4  pages  for  this  Element. 

Element  V7— Budget  Appropriateness 
and  Reasonableness 

(Weight  of  0-5  points  in  proposal 
review) 

Applicants  are  required  to  submit 
Federal  budget  forms  with  their 
proposals  to  provide  basic  applicant  and 


project  information  (SF  424)  and 
information  about  how  Federal  and 
other  project  funds  will  be  used  (424A). 
(See  Part  VI.)  Immediately  following  the 
completed  Federal  budget  forms, 
(Attachments  B  and  C),  applicants  must 
submit  a  Budget  Narrative,  or 
explanatory  budget  information  which 
includes  a  detailed  budget  breakdovra 
for  each  of  the  budget  categories  in  the 
SF-424A.  This  Budget  Narrative  is  not 
considered  a  part  of  the  Project 
Narrative,  and  does  not  count  as  part  of 
the  thirty  pages;  but  rather  should  be 
included  in  the  application  following 
the  budget  forms. 

The  duration  of  the  proposed  project 
and  the  funds  requested  in  the  budget 
must  be  commensurate  with  the  level  of 
effort  necessary  to  accomplish  the  goals 
and  objectives  of  the  project.  The  budget 
narrative  should  briefly  explain  how 
grant  funds  will  be  expended  and  show 
the  appropriateness  of  the  Federal  funds 
and  any  mobilized  resources  to 
accomplish  project  purposes  within  the 
proposed  timeframe.  The  estimated  cost 
to  the  government  of  the  project  should 
be  reasonable  in  relation  to  the  project's 
duration  and  to  the  anticipated  results, 
and  include  reasonable  administrative 
costs,  if  an  indirect  cost  rate  has  not 
been  negotiated  with  a  cognizant 
Federal  agency. 

Applicants  are  encouraged  to  use  job 
titles  and  not  specific  names  in 
developing  the  applicant  budget. 
However,  the  specific  salary  rates  or 
amounts  for  staff  positions  identified 
must  be  included  in  the  application 
budget. 

Resoiuces  in  addition  to  OCS  grant 
funds  are  encouraged  both  to  augment 
project  resources  and  strengthen  the 
basis  for  continuing  partnerships  to 
benefit  the  target  community.  The 
amounts  of  such  resources,  their 
appropriateness  to  the  project  design, 
and  the  likelihood  that  they  will 
continue  beyond  the  project  timeframe 
will  be  taken  into  accoimt  in  judging  the 
application.  As  noted  in  Element  V, 
above,  even  though  there  is  no  matching 
requirement  for  the  JOLI  program, 
grantees  will  be  held  accountable  for 
any  match,  cash  or  in-kind  contribution 
proposed  or  pledged  as  part  of  an 
approved  application. 

Applicants  should  include  funds  in 
the  project  budget  for  travel  by  Project 
Directors  and  Chief  Evaluators  to  attend 
two  national  evaluation  workshops  in 
Washington,  DC  (See  Part  Vm. 
Evaluation  Workshops.)  The  score  for 
this  element  will  be  based  on  the  budget 
form  (SF-424A)  and  the  associated 
detailed  budget  narrative. 
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Part  V — ^Application  Procedures 

A.  Availability  of  Forms 

Attachments  B  through  N  contain  all 
of  the  standard  forms  necessary  for  the 
application  for  awards  under  this  OCS 
program.  These  attachments  and  Parts  V 
and  VI  of  this  Annoimcement  contain 
all  the  instructions  required  for 
submittal  of  applications. 

Additional  copies  may  be  obtained  by 
writing  or  telephoning  the  office  listed 
imder  the  section  entitled  FOR  FURTHER 
rNFORMATION  CONTACT:  at  the  beginning 
of  this  announcement.  In  addition,  this 
Announcement  is  accessible  on  the 
Internet  through  the  OCS  website  for 
reading  or  downloading  at  the  following 
address:  www.acf.dhhs.gov/programs/ 
ocs/kitsl.htm 

The  applicant  must  be  aware  that  in 
signing  and  submitting  the  application 
for  this  award,  it  is  certifying  that  it  will 
comply  with  the  Federal  requirements 
concerning  the  Drug-Free  workplace, 
Debarment  regulations  and  the 
Certification  Regarding  Environmental 
Tobacco  Smoke,  set  forth  in 
Attachments  E,  F  and  J. 

Part  rv  contains  instructions  for  the 
substance  and  development  of  the 
project  narrative.  Part  VII,  Section  A 
describes  the  contents  and  format  of  the 
application  as  a  whole. 

B.  Application  Submission 

Mailing  Address:  JOLI  Applications 
should  be  mailed  to  the  U.S. 
Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Fanulies,  Office  of  Grants 
Management/OCSE,  4th  Floor  West, 
Aerospace  Center,  370  L'Enfant 
Promenade,  SW,  Washington,  DC  20447; 
Attention:  Application  for  JOLI 
Program. 

Number  of  Copies  Required:  One 
signed  original  application  and  four 
copies  should  be  submitted  at  the  time 
of  initial  submission.  (OMB-0970-0062, 
expiration  date  October  31,  2001) 

Submission  Instructions:  Mailed 
applications  shall  be  considered  as 
meeting  an  announced  deadline  if  they 
are  either  received  on  or  before  the 
deadline  date  or  sent  on  or  before  the 
deadline  date  and  received  by  ACF  in 
time  for  the  independent  review. 

Applications  mailed  must  bear  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  a  legibly  dated,  machine 
produced  postmark  of  a  commercial 
mail  service  affixed  to  the  envelope/ 
package  containing  the  application(s). 
To  be  acceptable  as  proof  of  timely 
mailing,  a  postmark  from  a  commercial 
mail  service  must  include  the  logo/ 
emblem  of  the  commercial  mail  service 
company  and  must  reflect  the  date  the 


package  was  received  by  the  commercial 
mail  service  company  from  the 
applicant.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing.  (Applicants  are 
cautioned  that  express/overnight  mail 
services  do  not  always  deliver  as 
agreed.) 

Applications  hand  carried  by 
applicants,  applicant  couriers,  or  by 
other  representatives  of  the  applicant 
shall  be  considered  as  meeting  an 
annoimced  deadline  if  they  are  received 
on  or  before  the  deadline  date,  between 
the  hours  of  8  a.m.  and  4:30  p.m.,  EST, 
and  at  the  U.S.  Department  of  Health 
and  Human  Services,  Administration  for 
Children  and  Families,  Office  of  Grants 
Management/OCSE,  ACF  Mailroom,  2nd 
Floor  Loading  Dock,  Aerospace  Center, 
901  D  Street,  SW,  Washington,  DC 
20024,  between  Monday  and  Friday 
(excluding  Federal  holidays).  The 
address  must  appear  on  the  envelope/ 
package  containing  the  application  with 
the  note:  Attention:  Application  for  JOLI 
Program.  (Applicants  are  again 
cautioned  that  express/overnight  mail 
services  do  not  always  deliver  as 
agreed.) 

ACF  cannot  accommodate 
transmission  of  applications  by  fax  or 
through  other  electronic  media. 
Therefore,  applications  transmitted  to 
ACF  electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt. 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  above  are 
considered  late  applications.  ACF  shall 
notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
the  current  competition. 

Extension  of  Deadlines:  ACF  may 
extend  application  deadlines  when 
circumstances  such  as  acts  of  God 
(flood,  hurricanes,  etc.)  occur,  or  when 
there  are  widespread  disruptions  of  the 
mail  service.  Detenninations  to  extend 
or  waive  deadline  requirements  rest 
with  ACF's  Chief  Grants  Management 
Officer. 

C.  Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995,  Public  Law  104-13,  the 
Department  is  required  to  submit  to 
0MB  for  review  and  approval  any 
reporting  and  record  keeping 
requirements  in  regulations,  including 
Program  Announcements.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  0MB  control 
number.  This  Program  Announcement 
does  not  contain  information  collection 
requirements  beyond  those  approved  for 
ACF  grant  announcements/applications 


under  OMB  Control  Number  OMB- 
0970-0062,  expiration  date  October  31, 
2001. 

D.  Intergovernmental  Review 

This  program  is  covered  under 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs."  and  45  CFR  part  100, 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Program  and  Activities."  Under 
the  Order,  States  may  design  their  own 
processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

Note:  State/teiritbry  participation  in  the 
intergovernmental  review  process  does  not 
signify  applicant  eligibility  for  financial 
assistance  under  a  program.  A  potential 
applicant  must  meet  the  eligibility 
requirements  of  the  program  for  which  it  is 
applying  prior  to  submitting  an  application 
to  its  single  point  of  contact  (SPCX]),  if 
applicable,  or  to  ACF. 

As  of  March  5, 1999,  the  following 
jurisdictions  have  elected  NOT  to 
participate  in  the  Executive  Order 
process: 

Alabama,  Alaska,  Colorado, 
Connecticut,  Hawaii,  Idaho,  Kansas, 
Louisiana,  Massachusetts,  Minnesota, 
Montana,  Nebraska,  New  Jersey,  Ohio, 
Oklahoma.  Oregon,  Pennsylvania, 
South  Dakota,  Tennessee.  Vermont, 
Virginia,  Washington,  American 
Samoa,  and  Palau. 

Applicants  from  these  24  jurisdictions 
need  take  no  action  regarding  E.O. 
12372.  Applicants  for  projects  to  be 
administered  by  Federally  recognized 
Indian  Tribes  are  also  exempt  from  the 
requirements  of  E.O.  12372.  Otherwise, 
applicants  should  contact  their  SPOC  as 
soon  as  possible  to  alert  them  of  the 
prospective  applications  and  receive 
any  necessary  instructions.  Applicants 
must  submit  any  required  material  to 
the  SPOC  as  soon  as  possible  so  that  the 
program  office  can  obtain  and  review 
SPOC  comments  as  part  of  the  award 
process.  It  is  imperative  that  the 
applicant  submit  all  required  materials, 
if  any,  to  the  SPOC  and  indicate  the  date 
of  this  submittal  (or  the  date  of  contact 
if  no  submittal  is  required)  on  the 
Standard  Form  424,  item  16a.  Under  45 
CFR  100.8(a)(2).  a  SPOC  has  sixty  (60) 
days  from  the  application  deadline  to 
comment  on  proposed  new  or 
competing  continuation  awards. 

SPOCs  are  encouraged  to  eliminate 
the  submission  routine  endorsements  as 
official  recommendations.  Additionally, 
SPOCs  are  requested  to  differentiate 
clearly  between  mere  advisory 
comments  and  those  official  State 
process  recommendations  which  may 
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triggefr  the  "accommodate  or  explain" 
rule. 

When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Office  of  Grants 
Management/CXSE,  4th  Floor  West, 
Aerospace  Center,  370  L'Enfant 
Promenade,  S.W.,  Washington,  D.C. 
20447. 

A  Ust  of  the  SPOCs  for  each  State  and 
Territory  is  included  as  Attachment  G  to 
this  Annoimcement. 

E.  Application  Consideration 

^plications  that  meet  the  screening 
reqiiiiements  below  will  be  reviewed 
competitively.  Such  applications  will  be 
refenred  to  reviewers  for  numerical 
scoring  and  explanatory  comments 
based  solely  on  responsiveness  to  the 
guidelines  and  evaluation  criteria 
published  in  this  Announcement. 

Applications  will  be  reviewed  by 
persons  outside  of  the  OCS  imit.  llie 
results  of  these  reviews  will  assist  the 
Director  and  OCS  program  staff  in 
considering  competing  applications. 
Reviewers'  scores  will  weigh  heavily  in 
funding  decisions,  but  will  not  be  the 
only  factors  considered. 

Applications  generally  will  be 
considered  in  order  of  the  average 
scores  assi^ed  by  reviewers.  However, 
highly  ranked  applications  are  not 
guaranteed  funding  since  other  factors 
are  taken  into  consideration,  including, 
but  not  limited  to:  The  timely  and 
proper  completion  of  projects  funded 
with  OCS  funds  granted  in  the  last  five 
(5)  years;  comments  of  reviewers  and 
government  officials;  staff  evaluation 
and  input;  the  amoimt  and  duration  of 
the  grant  requested  and  the  proposed 
project's  consistency  and  harmony  with 
OCS  goals  and  policy;  geographic 
distribution  of  applications;  previous 
program  performance  of  applicants;  the 
limitations  on  project  continuation  or 
refunding  (see  Part  II,  Section  H);  the 
number  of  previous  JOLI  grants  made  to 
applicants;  compliance  with  grant  terms 
under  previous  HHS  grants,  including 
the  actual  dedication  to  program  of 
mobilized  resotm:es  as  set  forth  in 
project  applications;  audit  reports; 
investigative  reports;  and  applicant's 
progress  in  resolving  any  final  audit 
disallowance's  on  previous  OCS  or 
other  Federal  agency  grants. 

OCS  reserves  the  right  to  discuss 
applications  with  other  Federal  or  non- 
Federal  funding  sources  to  verify  the 
applicant's  performance  record  and  the 
documents  submitted. 


F.  Criteria  for  Screening  Applications 

All  applications  that  meet  the 
published  deadline  requirements  as 
provided  in  this  Program 
Announcement  will  be  screened  for 
completeness  and  conformity  with  the 
requirements.  Only  complete 
applications  that  meet  the  requirements 
listed  below  will  be  reviewed  and 
evaluated  competitively.  Other 
applications  will  be  returned  to  the 
applicant  with  a  notation  that  they  were 
unacceptable  and  will  not  be  reviewed. 

The  following  requirements  must  be 
met  by  all  applicants: 

1.  tne  application  must  contain  a 
Standard  Form  424  "Application  for 
Federal  Assistance"  {SF-424),  a  budget 
(SF-424A),  and  signed  "Assiirances" 
(SF-424B)  completed  according  to 
instructions  published  in  Part  VI  and 
Attachments  C  and  D,  of  this  Program 
Announcement. 

2.  All  JOLI  applications  must  include 
a  signed  cooperative  partnership 
agreement  within  the  designated  State 
Agency  responsible  for  administering 
the  TANF  Program,  or  a  letter  of 
conmutment  to  such  an  agreement 
vnthin  six  months  of  a  grant  award, 
contingent  only  on  receipt  of  OCS 
funds.  This  cooperative  partnership 
agreement  must  fully  describe  the  role 
and/ or  responsibilities  of  each  partner 
for  specific  activities  and/or  services  to 
be  provided  which  must  clearly  relate  to 
the  objectives  of  the  proposed  project. 

3.  A  project  narrative  must  also 
accompany  the  standard  forms.  OCS 
requires  that  the  narrative  portion  of  the 
application  be  limited  to  30  pages, 
typewritten  on  one  side  of  the  paper 
only  with  one-inch  margins  and  type 
face  no  smaller  than  12  characters  per 
inch  (c.p.i.)  or  equivalent.  The  Buc^ 
Narrative  Charts,  exhibits,  resimies, 
position  descriptions,  letters  of  support, 
cooperative  agreements,  and  business 
plans  (where  required)  are  not  counted 
against  this  page  limit.  It  is  strongly 
recommended  that  applicants  follow  the 
format  and  content  for  the  narrative  set 
out  in  Part  IV. 

4.  The  SF-424  and  the  SF-424B  must 
be  signed  by  an  official  of  the 
organization  applying  for  the  grant  who 
has  authority  to  obligate  the 
organization  legally.  Applicants  must 
also  be  aware  that  the  applicant's  legal 
name  as  required  on  the  SF-424  (Item 
5)  must  match  that  listed  as 
corresponding  to  the  Employer 
Identification  Number  (Item  6). 

5.  Application  must  contain 
documentation  of  the  applicant's  tax 
exempt  status  as  required  under  Part  II, 
Section  A. 

6.  Written  Agreement  When  Applicant 
Proposes  to  Make  Equity  Investment  or 


Loan:  The  application  must  contain  a 
written  third  party  agreement,  or  a 
discussion  of  a  proposed  agreement, 
signed  by  the  applicant  and  the  third 
party  that  includes  all  of  the  elements 
required  in  Part  m.  Section  N. 

Part  VI— Instructioiu  for  Completing 
the  SF-424 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Number  0970-0062, 
expiration  date  October  31,  2001.) 

The  standard  forms  attached  to  this 
Annotmcement  shall  be  used  to  apply 
for  funds  \mder  this  Program 
Annoimcement. 

It  is  saggested  that  you  reproduce 
single-sided  copies  of  the  SF-424  and 
SF-424A  and  type  your  application  on . 
the  copies.  Please  prepare  your 
application  in  accordance  vdth 
instructions  provided  on  the  forms 
(Attachments  B  and  C)  as  modified  by 
the  OCS  specific  instructions  set  forth 
below: 

Provide  line  item  detail  and  detailed 
calculations  for  each  budget  object  class 
identified  on  the  Budget  hiformation 
form.  Detailed  calculations  must 
include  estimation  methods,  quantities, 
imit  costs,  and  other  similar  quantitative 
detail  sufficient  for  the  calculation  to  be 
duplicated.  The  detailed  budget  must 
also  include  a  breakout  by  the  funding 
sources  identified  in  Block  15  of  the  SF- 
424. 

Provide  a  narrative  budget 
justification,  which  describes  how  the 
categorical  costs  are  derived.  Discuss 
the  necessity,  reasonableness,  and 
allocability  of  the  proposed  costs. 

A.  SF-424 — Application  for  Federal 
Assistance 

Top  of  Page.  Please  enter  the  single 
priority  area  number  under  which  the 
application  is  being  submitted  (1.0  or 
2.0).  An  application  should  be 
submitted  under  only  one  priority  area. 

Where  the  applicant  is  a  previous 
Department  of  Health  and  Human 
Services  grantee,  enter  the  Central 
Registry  System  Employee  Identification 
Number  (CRS/EIN)  and  the  Payment 
Identifying  Niunber,  if  one  has  been 
assigned,  in  the  Block  entitled  Federal 
Identifier  located  at  the  top  right  hand 
comer  of  the  form. 

Item  1.  For  the  purposes  of  this 
Annoimcement,  all  projects  are 
considered  Applications;  there  are  no 
Pre-Applications. 

Item  7.  Enter  N  in  the  box  and  specify 
non-profit  corporation  on  the  line 
marked  Other. 

Item  9.  Name  of  Federal  Agency — 
Enter  HHS-ACF/OCS. 

Item  10.  The  Catalog  of  Federal 
Domestic  Assistance  number  for  OCS 
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programs  covered  under  this 
Annoimcement  is  93.593.  The  title  is 
"Job  Opportunities  for  Low-Income 
Individuals  Program". 

Item  11.  In  addition  to  a  brief 
descriptive  title  of  the  project,  indicate 
the  priority  area  for  which  funds  are 
being  requested.  Use  the  following  letter 
designations: 
JO — General  Project 
JS — Community  Envelopment 

Corporation  Set-Aside 

Item  13.  "Proposed  Project"— The 
ending  date  should  be  based  on  the 
requested  project  period,  not  to  exceed 
three  years  (36  months). 

Item  15a.  This  amount  should  be  no 
greater  than  $500,000. 

Item  15b-e.  These  items  should  reflect 
both  cash  and  third-party,  in-kind 
contributions  for  the  three  year  budget 
period  requested. 

B.  "SF-424A— Budget  Information-Non- 
Construction  Programs" 

In  completing  these  sections,  the 
Federal  Funds  budget  entries  will  relate 
to  the  requested  OCS  funds  only,  and 
Non-Federal  will  include  mobilized 
funds  from  all  other  sources — applicant, 
state,  local,  and  other.  Federal  funds 
other  than  requested  OCS  funding 
should  be  included  in  "Non-Federal" 
entries. 

Section  A,  B,  and  C  of  SF-424A 
should  reflect  budget  estimates  for  each 
year  of  the  budget  period  for  which 
funding  is  being  requested. 

Section  A — Budget  Summary 

You  need  only  fill  in  lines  1  and  5 
(with  the  same  amoimts)  Column  (a): 
Enter  Job  Opportunities  for  Low-Income 
Individuals  Program.  Column  (b): 
Catalog  of  Federal  Domestic  Assistance 
number  is  93.593. 
— Colimms  (c)  and  (d):  not  relevant  to 

this  program. 
— Columns  (eHg):  enter  the  appropriate 

amounts  (column  e  should  not  be 

more  than  $500,000). 

Section  B — Budget  Categories 

(Note  that  the  following  information 
supersedes  the  instructions  provided  with 
the  Form  SF-424A  in  Attachment  C) 

Columns  (l)-(5):  For  each  of  the 
relevant  Object  Class  Categories: 
— Column  1:  Enter  the  OCS  grant  funds 

for  the  first  year; 
— Column  2:  Enter  the  OCS  grant  funds 

for  the  second  year  (where 

appropriate); 
— Coliunn  3:  Enter  the  OCS  grant  funds 

for  the  third  year  (where  appropriate); 
— Coliunn  4:  Leave  Blank. 
—Column  5:  Enter  the  total  Federal  OCS 

grant  funds  for  the  total  budget  period 


by  Class  Categories,  showing  a  total 
budget  of  not  more  than  $500,000. 

Note:  With  regard  to  Class  Categories,  only 
out-of-town  travel  should  be  entered  imder 
Category  c.  Travel.  Local  travel  costs  should 
be  entered  under  Category  h.  Other. 
Equipment  costing  less  than  $5000  should  be 
included  in  Category  e.  Supplies. 

Section  C — Non-Federal  Resources 

This  section  is  to  record  the  amoimts 
of  "non-Federal"  resources  that  will  be 
used  to  support  the  project.  For  the 
purposes  of  this  application,  "non- 
Federal"  resources  means  other  than  the 
OCS  funds  for  which  the  applicant  is 
applying.  Therefore,  mobilized  funds 
from  other  Federal  programs,  such  as 
the  Job  Training  Partnership  Act 
program,  should  be  entered  on  these 
lines.  Provide  a  brief  listing  of  these 
"non-Federal"  resources  on  a  separate 
sheet  and  describe  whether  it  is  a 
grantee-incurred  cost  or  a  third-party 
cash  or  in-kind  contribution.  The  finn 
commitment  of  these  resources  must  be 
documented  and  submitted  with  the 
application  in  order  to  be  given  credit 
in  the  review  process  under  the  Public- 
Private  Partnerships  program  element 

Except  in  unusual  situations,  this 
documentation  must  be  in  the  form  of 
letters  of  commitment  from  the 
oiganization(s)/individual(s)  frtsm 
which  resources  will  be  received. 

Note:  Even  though  there  is  no  matching 
requirement  for  the  JOLI  Program,  grantees 
will  be  held  accoimtable  for  any  match,  cash 
or  in-kind  contribution  proposed  or  pledged 
as  part  of  an  approved  application.  (See  Part 
IV,  Element  V.) 

This  Section  should  be  completed  in 
accordance  with  the  instructions 
provided. 

Section  D,  E,  and  F  may  be  left  blank. 

A  supporting  Budget  Narrative  must 
be  submitted  providing  details  of 
expenditures  under  each  budget 
category,  and  justification  of  dollar 
amounts  which  relate  the  proposed 
expenditures  to  the  work  program  and 
goals  of  the  project.  (See  Part  IV, 
Element  VI) 

C.  SF-424B  Assurances — Non- 
Construction 

All  applicants  must  fill  out,  sign,  date 
and  return  the  "Assurances"  with  the 
application.  (See  Attachment  D) 

Part  Vn — Contents  of  Application  and 
Receipt  Process 

A.  Contents  of  Application 

Each  JOLI  Application  must  include 
all  of  the  following,  in  the  order  listed 
below: 

1.  Table  of  Contents; 

2.  An  Abstract  of  the  Proposed 
Project — very  brief,  not  to  exceed  250 


words,  that  would  be  suitable  for  use  in 
an  announcement  that  the  application 
has  been  selected  for  a  grant  award; 
which  identifies  the  type  of  project(s), 
the  target  population,  and  the  major 
elements  of  the  work  plan; 

3.  Completed  Standard  Form  424 
which  has  been  signed  by  an  Official  of 
the  organization  applying  for  the  grant 
who  has  authority  to  obligate  the 
organization  legally; 

Note:  The  original  SF-424  must  bear  the 
original  signature  of  the  authorizing 
representative  of  the  applicant  organization.) 

4.  Budget  Information-Non- 
Construction  Programs — (SF-424A); 

5.  A  narrative  budget  justification  for 
each  object  class  category  required 
under  Section  B,  SF-424A; 

6.  Certifications  and  Assurance 
Required  for  Non-Construction 
Programs,  as  follows: 

Applicants  requesting  financial 
assistfmce  for  a  non-construction  project 
must  file  the  Standard  Form  424B, 
"Assurances:  Non-Construction 
Programs".  Applicants  must  sign  and 
return  the  Standard  Form  424B  with 
their  applications. 

Applicants  must  provide  a 
Certification  Regarding  Lobbying.  Prior 
to  receiving  an  award  in  excess  of 
$100,000,  applicants  shall  furnish  an 
executed  copy  of  the  lobbying 
certification.  Applicants  must  sign  and 
return  the  certification  with  their 
application. 

Applicants  must  make  the  appropriate 
certification  of  their  compliance  with 
the  Drug-Free  Workplace  Act  of  1988. 
By  signing  and  submitting  the 
applications,  applicants  are  providing 
the  certification  and  need  not  mail  back 
the  certification  with  the  applications. 

Applicants  must  make  the  appropriate 
certification  that  they  are  not  presently 
debarred,  suspended  or  otherwise 
ineligible  for  award.  By  signing  and 
submitting  the  applications,  applicants 
are  providing  the  certification  and  need 
not  mail  back  the  certification  with  the 
applications.  Copies  of  the  certifications 
and  assurance  are  located  at  the  end  of 
this  Announcement. 

Applicants  must  make  the  appropriate 
certification  of  their  compliance  with  all 
Federal  statutes  relating  to 
nondiscrimination.  By  signing  and 
submitting  the  applications,  applicants 
are  providing  the  certification  and  need 
not  mail  back  a  certification  form. 

7.  Certification  Regarding 
Environmental  Tobacco  Smoke — 
Signature  on  the  application  attests  to 
the  applicants  intent  to  comply  with  the 
requirements  of  the  Pro-Children  Act  of 
1994  (no  signature  required  on  form). 

8.  A  Project  Narrative  of  no  more  than 
30  pages,  consisting  of  the  Elements 
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described  in  Part  IV  of  this 
Announcement  set  forth  in  the  order 
there  presented;  preceded  by  a 
consecutively  numbered  Table  of 
Contents  (not  to  be  coimted  as  part  of 
the  30  pages). 

9.  Appendices — proof  of  non-profit 
tax-exempt  status  as  outlined  in  Part  D, 
Section  A;  proof  that  the  organization  is 
a  community  development  corporation, 
if  applying  under  the  CDC  Set-aside; 
commitments  from  officials  of 
businesses  that  will  be  expanded  or 
franchised,  where  applicable; 
partnership  agreement  with  the 
designated  State  TANF  agency  and  CSE 
agency;  Single  Point  of  Contact 
comments,  if  applicable;  resumes  and 
position  descriptions;  a  Business  Plan, 
where  required;  and  the  Maintenance  of 
Effort  Certification  (See  Part  II-J  and 
Attachment  M). 

The  total  number  of  pages  for  the 
narrative  portion  of  the  application 
package  must  not  exceed  30  pages, 
excluding  Appendices  and  Narrative 
Table  of  Contents.  See  Part  V(f)  (c)  for 
pages  that  do  not  count  against  the  30- 
page  limit. 

Pages  should  be  numbered 
sequentially  throughout,  including 
Appendices,  beginning  with  the 
Abstract  as  Page  1.  The  application  may 
also  contain  letters  that  show 
collaboration  or  substantive 
commitments  to  the  project  by 
organizations  other  than  the  designated 
TANF  agency.  Such  letters  are  not  part 
of  the  narrative  and  should  be  included 
in  the  Appendices.  These  letters  are, 
therefore,  not  coimted  against  the  30 
page  limit. 

B.  Application  Format 

Applications  must  be  uniform  in 
composition  since  OCS  may  find  it 
necessary  to  duplicate  them  for  review 
purposes. -Therefore,  applications  must 
be  submitted  on  white  8V2  x  11  inch 
paper  only.  Applications  must  not 
include  colored,  oversized  or  folded 
materials.  Applications  should  not 
include  organizational  brochures  or 
other  promotional  materials,  slides, 
films,  clips,  etc.,  in  the  proposal.  Such 
material  will  not  be  reviewed  and  will 
be  discarded  if  included. 

Applications  must  be  bound  or 
enclosed  in  loose-leaf  binder  notebooks. 
Preferably,  applications  should  be  two- 
holed  pimched  at  the  top  center  and 
fastened  separately  with  a  compressor 
slide  paper  fostener,  or  a  binder  clip. 

C  Acknowledgment  of  Receipt 

Applicants  who  meet  the  initial 
screening  criteria  outlined  in  Part  V, 
Section  E,  will  receive  within  ten  days 
after  the  deadline  date  for  submission  of 


applications,  an  acknowledgment  with 
an  assigned  identification  number.  To 
facilitate  receipt  of  this 
acknowledgment  fit)m  ACF,  applicant  is 
asked  to  include  a  cover  letter  with  the 
application  containing  an  E-mail 
address  and  facsimile  (FAX)  number  if 
these  items  are  available  to  applicant. 

Applicants  are  requested  to  supply  a 
self-addressed  mailing  label  with  their 
application  which  can  be  attached  to 
this  acknowledgment  notice.  This 
mailing  label  should  reflect  the  mailing 
address  of  the  authorizing  official  who 
is  applying  on  behedf  of  the 
organization.  This  nimiber  and  the 
program  letter  code,  i.e.,  JO  or  JS,  must 
be  referred  to  in  all  subsequent 
communications  with  OCS  concerning 
the  application.  If  an  acknowledgment 
is  not  received  within  three  weeks  after 
the  deadline  date,  please  notify  ACF  by 
telephone  (202)  401-5103. 

Part  Vm — Post  Award  Information  and 
Reporting  Requirements 

A.  Notification  of  Grant  Award 

Following  approval  of  the  application 
selected  for  funding,  notice  of  project 
approval  and  authority  to  draw  down 
project  funds  will  be  made  in  writing. 
The  official  award  document  is  the 
Financial  Assistance  Award,  which 
provides  the  amount  of  Federal  funds 
approved  for  use  in  the  project,  the 
project  and  budget  periods  for  which 
support  is  provided,  the  terms  and 
conditions  of  the  award,  and  the  total 
project  period  for  which  support  is 
contemplated. 

B.  Attendance  at  Evaluation  Workshops 

The  Project  Directors  and  third-party 
evaluators  will  be  required  to  attend  two 
national  evaluation  workshops  in 
Washington,  DC.  A  three-day  program 
development  and  evaluation  workshop 
will  be  scheduled  shortly  after  the 
effective  date  of  the  grant.  They  also 
will  be  required  to  attend,  as  presenters, 
the  final  evaluation  workshop  on 
utilization  and  dissemination  to  be  held 
at  the  end  of  the  project  period.  Project 
budgets  must  include  funds  for  travel  to 
and  attendance  at  these  workshops.  (See 
Part  IV,  Element  VI,  Budget 
Appropriateness  and  Reasonableness.) 

C.  Reporting  Requirements 

Grantees  will  be  required  to  submit 
semi-annual  program  progress  and 
financial  reports  (SF  269)  as  well  as  a 
final  program  progress  and  financial 
report  within  90  days  of  the  expiration 
of  the  grant.  An  annual  evaluation 
report  will  be  due  30  days  after  each 
twelve  months.  A  written  draft  policies 
and  procedures  manual  based  on  the 


finding  of  the  process  evaluation  should 
be  submitted  along  with  the  first  annual 
evaluation  report.  A  final  evaluation 
report  will  be  due  90  days  after  the 
expiration  of  the  grant. 

D.  Audit  Requirements 

Grantees  are  subject  to  the  audit 
requirements  in  45  CFR  Part  74  (non- 
profit organization)  and  OMB  Circular 
A-133. 

E.  Prohibitions  and  Requirements  With 
Regard  to  Lobbying 

Section  319  of  Public  Law  101-121, 
signed  into  law  on  October  23, 1989, 
imposes  prohibitions  and  requirements 
for  disclosure  and  certification  related 
to  lobbying  on  recipients  of  Federal 
contracts,  grants,  cooperative 
agreements,  and  loans.  It  provides 
limited  exemptions  for  Indian  tribes  and 
tribal  organizations.  Current  and 
prospective  recipients  (and  their"5ubtier 
contractors  and/or  grantees)  are 
prohibited  from  iising  appropriated 
funds  for  lobbying  Congress  or  any 
Federal  agency  in  cormection  with  the 
award  of  a  contract,  grant,  cooperative 
agreement  or  loan.  In  addition,  for  each 
award  action  in  excess  of  $100,000  (or 
$150,000  for  loans)  the  law  requires 
recipients  and  their  subtler  contractors 
and/or  subgrantees  (1)  to  certify  that 
they  have  neither  used  nor  will  use  any 
appropriated  funds  for  payment  to 
lobbjrists,  (2)  to  submit  a  declaration 
setting  forth  whether  payments  to 
lobbyists  have  been  or  will  be  made  out 
of  non-appropriated  funds  and,  if  so,  the 
name,  address,  payment  details,  and 
purpose  of  any  agreements  with  such 
lobbyists  whom  recipients  or  their 
subtier  contractors  or  subgrantees  will 
pay  with  the  non-appropriated  funds 
and  (3)  to  file  quarterly  up-dates  about' 
the  use  of  lobbyists  if  an  event  occurs 
that  materially  affects  the  accuracy  of 
the  information  submitted  by  way  of 
declaration  and  certification. 

The  law  establishes  civil  penalties  for 
noncompliance  and  is  effective  with 
respect  to  contracts,  grants,  cooperative 
agreements  and  loans  entered  into  or 
made  on  or  after  December  23, 1989.  See 
Attachment  H  for  certification  and 
disclosiu'e  forms  to  be  submitted  with 
the  applications  for  this  program. 

F.  Applicable  Federal  Regulations 

Attachment  K  indicates  the 
regulations  that  apply  to  all  applicants/ 
grantees  imder  the  Job  Opportimities  for 
Low-Income  Individuals  Program. 
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Dated:  October  4, 1999. 
Donald  Sykes, 

Director,  Office  of  Community  Services. 

Job  Opportunities  for  Low-Income 
Individuals;  Attachments 

A    Poverty  Income  Guidelines  for  the  48 

Contiguous  States  and  the  District  of 

Columbia 
B    Standard  Form  424' 
C    Standard  Form  424A 
D    Standard  Form  424B 
E    Certification  Regarding  Drug-Free 

Workplace  Requirements 
F    Certification  Regarding  Debarment, 

Suspension  and  Other  Responsibility 

Matters 
G    State  Single  Point  of  Contact  Listing 

Maintained  by  OMB 
H    Certification  Regarding  Lobbying 

Activities  and  Disclosure  of  Lobbying 

Activities,  SF-LLL 
1    State  Human  Services  Administrators 
J    Certification  Regarding  Environmental 

Tobacco  Smoke 
K    DHHS  Regulations  Applying  to  All 

Applicants/Grantees  Under  the  Job 

Opportunities  for  Low-Income 

Individuals  (JOLI)  Program 
L    Business  Plan 
M    Certification  Regarding  Maintenance  of 

Effort 


N    OCSE  rV-D  Report 
O    Applicant's  Checklist 

Attachment  A 


Size  of  family  unit 


Poverty 
guideline 


1999  POVERTY  GUIDELINES  FOR  THE  48 
CONTIGUOUS  STATES  AND  THE  DIS- 
TRICT OF  COLUMBIA 


1 

$8,240 

3  ;. „.. 

4  

11,060 
13,880 
16,700 

5 

19  520 

6 

22,340 

7 

25,160 

8 

27  980 

For  family  units  with  more  than  8  members, 
add  $2,820  for  each  additional  member. 
(The  same  increment  applies  to  smaller 
family  sizes  also,  .as  can  be  seen  in  the 
figures  above). 


1999  POVERTY  GUIDELINES  FOR  ALASKA 

1 

10,320 

2 ...w..^ 

3 

13,840 
17.360 

Size  of  family  unit 

Poverty 
guideline 

4 

20  880 

5 

24  400 

6 „. 

27,920 

7 „««.„w.. 

31.440 

8 :. „ 

34.960 

For  family  units  with  more  than  8  members, 
add  $3,520  for  each  additional  member. 
(The  same  increment  applies  to  smaller 
family  sizes  also,  as  can  be  seen  in  the 
figures  above). 

1999  POVERTY  GUIDEUNES  FOR  HAWAII 


1 

9  490 

2  .... 

•>>■*•■•*■>••■>•>*•>••••■■•■•••••• ••■■■■••• 

12.730 

3 

, .«,•.,.«,«.•.,«.,«,•««•,  „„,,^« 

15.970 

4 

■•■•«■*••*«••«••••••••••■•••••■■••■•■■•>*•* 

19.210 

5 

•••••<•••*•••••■•■•«*«*•*■•••«•■•■■■••■■■•. 

22.450 

6 

••••••••••*•>■•••■«•■•...••..**...■.».••. 

25.G90 

7 

.••>■■.■•••«•■«.•»■•..•...•....■■...*.•.. 

26,930 

8 

32.170 

For  family  units  with  more  than  8  members, " 
add  $3,240  for  each  additional  menbtsr. 
(The  same  irrcrement  applies  to  snalier 
famHy  sizes  also,  as  can  be  seen  m  the 
figures  above). 

BtLUNG  CODE  41S4-01-P 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


Attachment  B 


OMB  Approval  No.  0348-0043 


2.  DATE  SUBMITTED 


Applicant  IdenlHler 


1.TYPE  OP  SUBMISSION: 

Applicitlon 
[jConstrucHon 

U  MoB-Conttfuctloii 


3.  DATE  RECEIVED  BY  STATE 


Stale  Application  Identitler 


Praapplication 
l~l  Construction 

Q  Non-Conatfuctlon 


4.  DATE  RECEIVED  BY  FEDERAL  AGENCY 


Faderal  Identifier 


S.  APPLICANT  INFORMATION 


Lofil  Name: 


Organizational  Unit: 


Address  (giv»  city,  county,  Statt,  andiip  code): 


Name  and  telephone  number  of  person  to  be  contacted  on  ntatters  involving 
this  application  (give  area  code) 


t.  EMPLOYER  IDENTIFICATION  NUMBER  (EIN): 


7.  TYPE  OF  APPLICANT:  (enter  appropriate  letter  in  box) 


U 


•.TYPE  OF  APPLICATION: 

D  New        D  Continuation  D  R«vi«>on 

n  Revision,  enter  appropriate  latt«r(s)  in  box(es)  I      I     I     I 

A.  Increase  Award         B.  Decrease  Award       C.  Increase  Duration 
D.  Decrease  Duration    0V\9i(specify): 


A.  Stats  H.  Independent  School  Dist. 

8.  County  I.  State  Controlled  Institution  of  Higher  Learning 

C.  Municipal  J.  Private  University 

D.  Township  K.  Indian  Tribe 

E.  Interstate  L.  Individual 

F.  Intermunicipal  M.  Profit  Organization 

Q.  Special  District  N.  Other  (Specify) 


9.  NAME  OF  FEDERAL  AGENCY: 


10.  CATALOG  OF  FEDERAL  DOMESTIC  ASSISTANCE  NUMBER: 


11.  DESCRIPTIVE  TITLE  OF  APPLICANT'S  PROJECT: 


TITLE: 


12.  AREAS  AFFECTED  BY  PROJECT  ^C//a»5,  Counties.  Stales,  etc.): 


13.  PROPOSED  PROJECT 


14.  CONGRESSIONAL  DISTRICTS  OF: 


Start  Date 


Ending  Date 


a.  Applicant 


b.  Project 


IS.  ESTIMATED  FUNDING: 


a.  Federal 


b.  Applcant 


c.  Stale 


d.  Local 


e.  Other 


I.  Program  Income 


g.  TOTAL 


16.  IS  APPLICATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE 
ORDER  12372  PROCESS? 

a.  YES.  THIS  PREAPPLICATION/APPLICATION  WAS  MADE 

AVAILABLE  TO  THE  STATE  EXECUTIVE  ORDER  12372 
PROCESS  FOR  REVIEW  ON: 

DATE 

b.  No.    a  PROGRAM.  IS  NOT  COVERED  BY  E.  0.  12372 

a  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE 
FOR  REVIEW 


17.  IS  THE  APPLICANT  DELINQUENT  ON  ANY  FEDERAL  DEBT? 
Oves    If 'Yes,' attach  an  explanation.  Qno 


II.  TO  THE  BEST  OF  MY  KNOWLEDGE  AND  BELIEF,  ALL  DATA  IN 
DOCUMENT  HAS  BEEN  DULY  AUTHORIZED  BY  THE  GOVERNING 
AHACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED. 


THIS  APPLICATION/PREAPPLICATION  ARE  TRUE  AND  CORRECT,  THE 
BODY  OF  THE  APPLICANT  AND  THE  APPLICANT  WILL  COMPLY  WITH  THE 


a.  Typo  Name  of  Authorized  Representative 


b.  Title 


c.  Telephone  Number 


d.  Signature  of  Authorized  Representative 


e.  Date  Signed 


Previous  Edition  Usable 
Authorized  lor  Local  Reproduction 


Standard  Form  424  (Rev.  7-97) 
Prescribed  by  OMB  Circular  A-102 
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Instructions  for  the  SF-424 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  45   - 
minutes  per  response,  including  time  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  the  burden  estimate  or 
any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (0348-0043),  Washington, 
DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR 
COMPLETED  FORM  TO  THE  OFHCE  OF 
MANAGEMENT  AND  BUDGET.  SEND  IT 
TO  THE  ADDRESS  PROVIDED  BY  THE 
SPONSORING  AGENCY. 

This  is  a  standard  form  used  by  applicants 
as  a  required  facesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  revieW  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportimity  to  review  the 
applicant's  submission. 

Item  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  and  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 


Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  appHcation. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter 
appropriate  letters)  in  the  space(s)  provided. 
— "New"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 


12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affected  by  the 
program  or  project. 

15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 
each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 
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Instnictioiu  for  the  SF-424A 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  180 
minutes  per  response,  including  time  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  the  burden  estimate  or 
any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Management  and  Budget.  Paperwork 
Reduction  Project  (0348-0044).  Washington. 
DC  20503. 

PLEASE  tX>  NOT  RETURN  YOUR  COMPIXTEO 
FORM  TO  THE  OfFKE  Of  MANAGEMENT  AND 
BUDGET.  SEND  rr  TO  THE  ADDRESS  PROVIDED  BY 
THE  SPONSORING  AGENCY. 

General  Instructions 

This  form  is  designed  so  that  application 
can  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  pre.scribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A,  B,  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case. 
Sections  A.  B,  C,  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  pieriods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary  Lines  1—4. 
Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  Catalog  program 
title  and  the  Catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on  each 
tine  in  Column  (a),  and  enter  the  Catalog 
number  in  Column  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  Catalog 
program  title  on  each  line  in  Column  (a)  and 
the  respective  Catalog  number  on  each  line 
in  Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  summary  totals  by  programs. 


Lines  1-4,  Columns  (c)  Through  (g) 

For  new  applications,  leave  Column  (c) 
and  (d)  blank.  For  each  line  entry  in  Columns 
(a)  and  (b),  enter  in  Columns  (e),  (f),  and  (g) 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding 
period  (usually  a  year). 

For  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Enter 
in  columns  (e)  and  (f)  the  amounts  of  funds 
needed  for  the  upcoming  period.  The 
amount(s)  in  Colunm  (g)  should  be  the  sum 
of  amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 
(d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Colunms 
(e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f). 


Line  5- 
Used 


-Show  the  Totals  for  All  Columns 


Section  B.  Budget  Categories 

In  the  column  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 

Line  6a-i — Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect  cost. 

Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section 
A,  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Columns  (l)-(4).  Line  6k  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A,  Columns  (e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  Federal  grantor  agency  in 
determining  the  total  amount  of  the  grant. 

Section  C.  Non-Federal  Resources 

Lines  8-11  Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 


Column  (a) — Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — Enter  the  contribution  to  be 
made  by  the  applicant. 

Column  (c) — Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d) — Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e) — Enter  totals  of  Columns  (b), 
(c).  and  (d). 

Line  12 — Enter  the  total  for  each  of 
Columns  (b)-(e).  The  amount  in  Column  (e) 
should  be  equal  to  the  amount  on  Line  5, 
Column  (f),  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
first  year. 

Line  14 — Enter  the  amount  of  cash  from  all 
other  sources  needed  by  quarter  during  the 
first  year. 

Line  15 — Enter  the  totals  of  amounts  on 
Lines  13  and  14. 

Seciton  E.  Budget  Estimates  of-Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19 — Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  Column  (a). 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  prograin  titles,  submit  additional 
schedules  as  necessary. 

Line  20 — Enter  the  total  for  each  of  the 
Colimms  (b)-(e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line.  >. 

Section  F.  Other  Budget  Information 

Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object  class 
cost  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22 — ^Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
cominents  deemed  necessary. 

Attachment  D 

Assurancs — Non-Construction  Programs 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  15 
minutes  per  response,  including  time  for 
reviewing  instructions,  searching  existing 
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data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and.  reviewing 
the  collection  of  information.  Send 
comments  regarding  the  burden  estimate  or 
any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Pro)ect  (0348-0040),  Washington, 
DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR 
COMPLETED  FORM  TO  THE  OFHCE  OF 
MANAGEMENT  AND  BUDGET.  SEND  IT 
TO  THE  ADDRESS  PROVTOED  BY  THE 
SPONSORING  AGENCY. 

Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notifled. 

As  the  duly  authorized  representative  of 
the  applicant,  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  cost)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States  and. 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers, 
or  documents  related  to  the  award;  and  will 
establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  §§4728- 
4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  one 
of  the  19  statutes  or  regulations  specified  in 
Appendix  A  of  OFMs's  Standards  for  a  Merit 
System  of  Personnel  Administration  (5  C.F.R. 
900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (P.L.  88-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin;  (b)  Title  IX  of  the 
Education  Amendments  of  1972,  as  amended 
(20  U.S.C.  §§1681-1683,  and  1685-1686), 
which  prohibits  discrimination  on  the  basis 
of  sex;  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C.  §  794), 
which  prohibits  discrimination  on  the  basis 
of  handicaps;  (d)  the  Age  Discrimination  Act 
of  1975,  as  amended  (42  U.S.C.  §§6101- 
6107),  which  prohibits  discrimination  on  the 
basis  of  age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse;  (f)  the 


Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970  (P.L.  91-616),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism;  (g) 
§§523  and  527  of  the  Public  Health  Service 
Act  of  1912  (42  U.S.C.  §§  290  dd-3  and  290 
ee-3),  as  amended,  relating  to  confidentiality 
of  alcohol  and  drug  abuse  patieht  records;  (h) 
Title  VIII  of  the  Civil  Rights  Act  of  1968  (42 
U.S.C.  §§  3601  et  seq.),  as  amended,  relating 
to  nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific 
statute(s)  under  which  application  for 
Federal  assistance  is  being  made;  and,  (j)  the 
requirements  of  any  other  nondiscrimination 
statute(s)  which  may  apply  to  the 
application. 

7.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Title  II  and  ID  of  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(P.L.  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally-assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply,  as  applicable,  with 
provisions  of  the  Hatch  Act  (5  U.S.C.  < 
§§  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded 

in  whole  or  in  part  with  Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C. 
§§  276a  to  276a-7),  the  Copeland  Act  (40 
U.S.C.  §276c  and  18  U.S.C.  §874).  and  the 
Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C.  §§  327-333),  regarding  labor 
standards  for  federally-assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L.  93—234)  which  requires  recipients 
in  a  special  flood  hazard  area  to  participate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or 
more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  Institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (P.L.  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
facilities  puirsuant  to  EO  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in  floodpiains  in 
accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developed  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C.  §§  1451  et  seq.);  (f)  conformity  of 
Federal  actions  to  State  (Clean  Air) 
Implementation  Plans  under  Section  176(c) 
of  the  Clean  Air  Act  of  1955.  as  amended  (42 
U.S.C.  §§  7401  et  seq.);  (g)  protection  of 
undei^ground  sources  of  drinking  water  under 
the  Safe  Drinking  Water  Act  of  1974,  as 
amended  (P.L.  93-523);  and,  (h)  protection  of 


endangered  species  under  the  Endangered 
Species  Act  of  1973.  as  amended  (P.L.  93- 
205). 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  §§  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966.  as 
amended  (16  U.S.C.  §470),  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C. 
§§469a-letseq.). 

14.  Will  comply  with  P.L.  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Lalmratory 
Animal  Welfare  Act  of  1966  (P.L.  89-544.  as 
amended.  7  U.S.C.  §§2131  et  seq.)  pertaining 
to  the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C.  §§4801 
et  seq.)  which  prohibits  the  use  of  lead-based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act 
Amendments  of  1996  and  OMB  Circular  No. 
A-133.  "Audits  of  States,  Local 
Ck>vemments,  and  Non-Profit  Organizations." 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations,  and  policies 
governing  this  program. 

SIGNATURE  OF  AUTHORCH) 
CERTIFYING  OFFICIAL 

TITLE 

APPUCANT  ORGANIZATdiN 

DATE  SUBMITTED 

Certificalion  Regarding  Drug-Free 
Workplace  Requirements 

This  certification  is  required  by  the 
regulations  implementing  the  Drug-Free 
Workplace  Act  of  1988:  45  CFR  Part  76, 
Subpart.  F.  Sections  76.630(c)  and  (d)(2)  and 
76.645(a)(1)  and  (b)  provide  that  a  Federal 
agency  may  designate  a  central  receipt  point 
for  ST  ATE- WIDE  AND  STATE  AGENCY- 
WIDE  certifications,  and  for  notification  of 
criminal  drug  convictions.  For  the 
Department  of  Health  and  Human  Services, 
the  central  pint  is:  Division  of  Grants 
Management  and  Oversight,  Office  of 
Management  and  Acquisition,  Department  of 
Health  and  Human  Services,  Room  517-D, 
200  Independence  Avenue,  SW,  Washington, 
DC  20201. 


55362 


Federal  Register / Vol.  64,  No.  196 /Tuesday,  October  12,  1999 /Notices 


Certification  Regarding  Drug-Free  Workplace 
Requirements  (Instructions  for  Certification) 

1.  By  signing  and/or  submitting  this 
application  or  grant  agreement,  the  grantee  is 
providing  the  certification  set  out  below. 

2.  The  certification  set  out  below  is  a 
material  representation  of  fact  upon  which 
reliance  is  placed  when  the  agency  awards 
the  grant.  If  it  is  later  determined  that  the 
grantee  knowingly  rendered  a  false 
certification,  or  otherwise  violates  the 
requirements  of  the  Drug-Free  Workplace 
Act,  the  agency,  in  addition  to  any  other 
remedies  available  to  the  Federal 
Govenunent,  may  take  action  authorized 
under  the  Drug-Free  Workplace  Act. 

3.  For  grantees  other  than  individuals. 
Alternate  I  applies. 

4.  For  grantees  who  are  individuals, 
Alternate  II  applies. 

5.  Workplaces  under  grants,  for  grantees 
other  than  individuals,  need  not  be  identified 
on  the  certification.  If  known,  they  may  be 
identified  in  the  grant  application.  If  the 
grantee  does  not  identify  the  workplaces  at 
the  time  of  application,  or  upon  award,  if 
there  is  no  application,  the  grantee  must  keep 
the  identity  of  the  workplace(s)  on  file  in  its 
office  and  make  the  information  available  for 
Federal  inspection.  Failure  to  identify  all 
known  workplaces  constitutes  a  violation  of 
the  grantee's  drug- free  workplace 
requirements. 

6.  Workplace  identifications  must  include 
the  actual  address  of  buildings  (or  parts  of 
buildings)  or  other  sites  where  work  under 
the  grant  takes  place.  Categorical  descriptions 
may  be  used  (e.g.,  all  vehicles  of  a  mass 
transit  authority  or  State  highway  department 
while  in  operation.  State  employees  in  each 
local  unemployment  office,  performers  in 
concert  halls  or  radio  studios). 

7.  If  the  workplace  identified  to  the  agency 
changes  during  the  performance  of  the  grant, 
the  grantee  shall  inform  the  agency  of  the 
change(s).  if  it  previously  identified  the 
workplaces  in  question  (see  paragraph  five). 

B.  Definitions  of  terms  in  the 
Nonprocurement  Suspension  and  Debarment 
common  rule  and  Drug-Free  Workplace 
common  rule  apply  to  this  certification. 
Grantees'  attention  is  called,  in  particular,  to 
the  following  definitions  from  these  rules: 

Controlled  substance  means  a  controlled 
substance  in  Schedules  I  through  V  of  the 
Controlled  Substances  Act  (21  U.S.C.  812) 
and  as  further  defined  by  regulation  (21  CFR 
1308.11  through  1308.15); 

Conviction  means  a  finding  of  guilt 
(including  a  pea  of  nolo  contendere)  or 
imposition  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the  responsibility 
to  determine  violations  of  the  Federal  or 
State  criminal  drug  statutes; 

Criminal  drug  statute  means  a  Federal  or 
non-Federal  criminal  statute  involving  the 
manufacture,  distribution,  dispensing,  use,  or 
possession  of  any  controlled  substance; 

Employee  means  the  employee  of  a  grantee 
directly  engaged  in  the  performance  of  work 
under  a  grant,  including:  (i)  All  direct  charge 
employees;  (ii)  All  indirect  charge  employees 
unless  their  impact  or  involvement  is 
insignificant  to  the  performance  of  the  grant; 
and,  (iii)  Temporary  personnel  and 
consultants  who  are  directly  engaged  in  the 


performance  of  work  under  the  grant  and 
who  are  on  the  grantee's  payroll.  This 
definition  does  not  include  workers  not  on 
the  payroll  of  the  grantee  (e.g.,  volunteers, 
even  if  used  to  meet  a  matching  requirement; 
consultants  or  independent  contractors  not 
on  the  grantee's  payroll;  or  employees  of 
subrecipients  or  subcontractors  in  covered 
workplaces). 

Certification  Regarding  Drug-Free  Workplace 
Requirements 

Alternate  I.  (Grantees  Other  Than 
Individuals) 

The  grantee  certifies  that  it  will  or  will 
continue  to  provide  a  drug-ft«e  workplace  by: 

(a)  Publishing  a  statement  notifying 
employees  that  the  unlawful  manufacture, 
distribution,  dispensing,  possession,  or  use  of 
a  controlled  substance  is  prohibited  in  the 
grantee's  workplace  and  specifying  the 
actions  that  will  be  taken  against  employees 
for  violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free 
awareness  program  to  inform  employees 
about: 

(1)  The  dangers  of  drug  abuse  in  the 
workplace; 

(2)  The  grantee's  policy  of  maintaining  a 
drug-free  workplace; 

(3)  Any  available  drug  counseling, 
rehabilitation,  and  employee  assistance 
programs;  and 

(4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations 
occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each 
employee  to  be  engaged  in  the  performance 
of  the  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement 
required  by  paragraph  (a)  that,  as  condition 
of  employment  under  the  grant,  the  employee 
will— 

(1)  Abide  by  the  terms  of  the  statement; 
and 

(2)  Notify  the  employer  in  writing  of  his  or 
her  conviction  for  a  violation  of  a  criminal 
drug  statute  occurring  in  the  workplace  no 
later  than  five  calendar  days  after  such 
conviction; 

(e)  Notifying  the  agency  in  writing,  within 
ten  calendar  days  after  receiving  notice  under 
paragraph  (d)(2)  from  an  employee  or 
otherwise  receiving  actual  notice  of  such 
conviction.  Employers  of  convicted 
employees  must  provide  notice,  including 
position  title,  to  every  grant  officer  or  other 
designee  on  whose  grant  activity  the 
convicted  employee  was  working,  unless  the 
Federal  agency  has  designated  a  central  point 
for  the  receipt  of  such  notices.  Notice  shall 
include  the  identification  number(s)  of  each 
affected  grant; 

(0  Taking  one  of  the  following  actions, 
within  30  calendar  days  of  receiving  notice 
under  paragraph  (d)(2],  with  respect  to  any 
employee  who  is  so  convicted — 

(1)  Taking  appropriate  personnel  action 
against  such  an  employee,  up  to  and 
including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of 
1973,  as  amended;  or 

(2)  Requiring  such  employee  to  participate 
satisfactorily  in  a  drug  abuse  assistance  or 
rehabilitation  program  approved  for  such 


purposes  by  a  Federal,  State,  or  local  health, 
law  enforcement,  or  other  appropriate 
agency; 

(g)  Making  a  good  faith  effort  to  continue 
to  maintain  a  drug-free  workplace  through 
implementation  of  paragraphs  (a),  (b),  (c),  (d), 
(e)  and  (f). 

(B)  The  grantee  may  insert  in  the  space 
provided  below  the  site(s)  for  the 
performance  of  work  done  in  connection 
with  the  specific  grant: 

Place  of  Performance  (Street  address,  city, 
country,  state,  zip  code) 


Check  if  there  are  workplaces  on  file  that 
are  not  identified  here. 

Alternate  II.  (Grantees  Who  Are  Individuals) 

(a)  The  grantee  certifies  that,  as  a  condition 
of  the  grant,  he  or  she  will  not  engage  in  the 
unlawful  manufacture,  distribution, 
dispensing,  possession,  or  use  of  a  controlled 
substance  in  conducting  any  activity  with  the 
grant; 

(b)  If  convicted  of  a  criminal  drug  offense 
resulting  from  a  violation  occurring  during 
the  conduct  of  any  grant  activity,  he  or  she 
will  report  the  conviction,  in  writing,  within 
10  calendar  days  of  the  conviction,  to  every 
grant  officer  or  other  designee,  unless  the 
Federal  agency  designates  a  central  point  for 
the  receipt  of  such  notices.  When  notice  is 
made  to  such  a  central  point,  it  shall  include 
the  identification  number(s)  of  each  affected 
grant. 

(55  FR  21690,  21702,  May  25, 1990] 

Attachment  F 

Certification  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters 

Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

Instructions  for  Certification 

1.  By  signing  and  submitting  this  proposal, 
the  prospective  primary  participant  is 
providing  the  certification  set  out  below. 

2.  The  inability  of  a  person  to  provide  the 
certification  required  below  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  The  prospective 
participant  shall  submit  an  explanation  of 
why  it  cannot  provide  the  certification  set 
out  below.  The  certification  or  explanation 
will  be  considered  in  connection  with  the 
department  or  agency's  determination 
whether  to  enter  into  this  transaction. 
However,  failure  of  the  prospective  primary 
participant  to  furnish  a  certification  or  an 
explanation  shall  disqualify  such  person 
from  participation  in  this  transaction. 

3.  The  certification  in  this  clause  is  a 
material  representation  of  fact  upon  which 
reliance  was  placed  when  the  department  or 
agency  determined  to  enter  into  this 
transaction.  If  it  is  later  determined  that  the 
prospective  primary  participant  knowingly 
rendered  an  erroneous  certification,  in 
addition  to  other  remedies  available  to  the 
Federal  Government,  the  department  or 
agency  may  terminate  this  transaction  for 
cause  or  default. 

4.  The  prospective  primary  participant 
shall  provide  immediate  written  notice  to  the 
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department  or  agency  to  which  this  proposal 
is  submitted  if  at  any  lime  the  prospective 
primary  participant  learns  that  its 
certification  was  erroneous  when  submitted 
or  has  become  erroneous  by  reason  of 
changed  circumstances. 

5.  The  terms  covered  transaction,  debarred, 
suspended,  ineligible,  lower  tier  covered 
transaction,  participant,  person,  primary 
covered  transaction,  principal,  proposal,  and 
voluntarily  excluded,  as  used  in  this  clause, 
have  the  meanings  set  out  in  the  Definitions 
and  Coverage  sections  of  the  rules 
implementing  Executive  Order  12549.  You 
may  contact  the  department  or  agency  to 
which  this  proposal  is  being  submitted  for 
assistance  in  obtaining  a  copy  of  those 
regulations. 

6.  The  perspective  primary  participant 
agrees  by  submitting  this  proposal  that, 
should  the  proposed  covered  transaction  be 
entered  into,  it  shall  not  knowingly  enter  into 
any  lower  tier  covered  transaction  with  a 
person  who  is  proposed  for  debarment  under 
48  CFR  part  9,  subpart  9.4.  debarred, 
suspended,  declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this  covered 
transaction,  unless  authorized  by  the 
department  or  agency  entering  into  this 
transaction. 

7.  The  prospective  primary  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  the  clause  titled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered  Transaction," 
provided  by  the  department  or  agency 
entering  into  this  covered  transaction, 
without  modification,  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 

8.  A  participant  in  a  covered  transaction 
may  rely  upon  a  certification  of  a  prospective 
participant  in  a  lower  tier  covered 
transaction  that  it  is  not  proposed  for 
debarment  under  48  CFR  part  9,  subpart  9.4, 
debarred,  suspended,  ineligible,  or 
voluntarily  excluded  from  the  covered 
transaction,  unless  it  knows  that  the 
certification  is  erroneous.  A  participant  may 
decide  the  method  and  frequency  by  which 
it  determines  the  eligibility  of  its  principals. 
Each  participant  may,  but  is  not  required  to, 
check  the  List  of  Parties  Excluded  from 
Federal  Procurement  and  Nonprocurement 
Programs. 

9.  Nothing  contained  in  the  foregoing  shall 
be  construed  to  require  establishment  of  a 
system  of  records  in  order  to  render  in  good 
faith  the  certification  required  by  this  clause. 
The  knowledge  and  information  of  a 
participant  is  not  required  to  exceed  that 
which  is  normally  possessed  by  a  prudent 
person  in  the  ordinary  course  of  business 
dealings. 

10.  Except  for  transactions  authorized 
under  paragraph  6  of  these  instructions,  if  a 
participant  in  a  covered  transaction 
knowingly  enters  into  a  lower  tier  covered 
transaction  with  a  person  who  is  proposed 
for  debarment  under  48  CFR  part  9,  subpart 
9.4,  suspended,  debarred,  ineligible,  or 
voluntarily  excluded  from  participation  in 
this  transaction,  in  addition  to  other 
remedies  available  to  the  Federal 
Government,  the  department  or  agency  may 


terminate  this  transaction  for  cause  or 
default. 

Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

(1)  The  prospective  primary  participant 
certifies  to  the  best  of  its  knowledge  and 
belief,  that  it  and  its  principles: 

(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  by  any  Federal 
department  or  agency: 

(b)  Have  not  within  a  three-year  period 
preceding  this  proposal  been  convicted  of  or 
had  a  civil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal,  State 
or  local)  transaction  or  contract  under  a 
public  .transaction:  violation  of  Federal  or 
State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property: 

(c)  Are  not  presently  indicted  for  or 
otherwise  criminally  or  civilly  charged  by  a 
governmental  entity  (Federal.  State  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (l)(b)  of  this 
certification:  and 

(d)  Have  not  within  a  three-year  period 
preceding  this  application/proposal  had  one 
or  more  public  transactions  (Federal,  State  or 
local)  terminated  for  cause  or  default. 

(2)  Where  the  prospective  primary 
participant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  such 
prospective  participant  shall  attach  an 
explanation  to  this  proposal. 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered  Transactions 

Instructions  for  Certification 

1.  By  signing  and  submitting  this  proposal, 
the  prospective  lower  tier  participant  is 
providing  the  certification  set  out  below. 

2.  The  certification  in  this  clause  is  a 
material  representation  of  fact  upon  which 
reliance  was  placed  when  this  transaction 
was  entered  into.  If  it  is  later  determined  that 
the  prospective  lower  tier  participant 
knowingly  rendered  an  erroneous 
certification,  in  addition  to  other  remedies 
available  to  the  Federal  Government  the 
department  or  agency  with  which  this 
transaction  originated  may  pursue  available 
remedies,  including  suspension  and/or 
debarment. 

3.  The  prospective  lower  tier  participant 
shall  provide  immediate  written  notice  to  the 
person  to  which  this  proposal  is  submitted  if 
at  any  time  the  prospective  lower  tier 
participant  learns  that  its  certification  was 
erroneous  when  submitted  or  had  become 
erroneous  by  reason  of  changed 
circumstances. 

4.  The  terms  covered  transaction,  debarred, 
suspended,  ineligible,  lower  tier  covered 
transaction,  participant,  person,  primary 
covered  transaction,  principal,  proposal,  and 
voluntarily  excluded,  as  used  in  this  clause, 
have  the  meaning  set  out  in  the  Definitions 
and  Coverage  sections  of  rules  implementing 
Executive  Order  12549.  You  may  contact  the 


person  to  which  this  proposal  is  submitted 
for  assistance  in  obtaining  a  copy  of  those 
regulations. 

5.  The  prospective  lower  tier  participant 
agrees  by  submitting  this  proposal  that, 
([Page  33043]]  should  the  proposed  covered 
transaction  be  entered  into,  it  shall  not 
knowingly  enter  into  any  lower  tier  covered 
transaction  with  a  person  who  is  proposed 
for  debarment  under  48  CFR  part  9,  subpart 
9.4,  debarred,  suspended,  declared  ineligible, 
or  voluntarily  excluded  from  participation  in 
this  covered  transaction,  unless  authorized 
by  the  department  or  agency  with  which  this 
transaction  originated. 

6.  The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause  titled 
"Certification  Regarding  Debarment, 
Suspension.  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered  Transaction." 
without  modification,  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 

7.  A  participant  in  a  covered  transaction 
may  rely  upon  a  certification  of  a  prospective 
participant  in  a  lower  tier  covered 
transaction  that  it  is  not  proposed  for 
debarment  under  48  CFR  part  9.  subpart  9.4. 
debarred,  suspended,  ineligible,  or 
voluntarily  excluded  from  covered 
transactions,  unless  it  knows  that  the 
certification  is  erroneous.  A  participant  may 
decide  the  method  and  frequency  by  which 

it  determines  the  eligibility  of  its  principals. 
Each  participant  may,  but  is  not  required  to, 
check  the  List  of  Parties  Excluded  from 
Federal  Procurement  and  Nonprocurement 
Programs. 

8.  Nothing  contained  in  the  foregoing  shall 
be  construed  to  require  establishment  of  a 
system  of  records  in  order  to  render  in  good 
faith  the  certification  required  by  this  clause. 
The  knowledge  and  information  of  a 
participant  is  not  required  to  exceed  that 
which  is  normally  possessed  by  a  prudent 
person  in  the  ordinary  course  of  business 
dealings. 

9.  Except  for  transactions  authorized  under 
paragraph  5  of  these  instructions,  if  a 

.participant  in  a  covered  transaction 
knowingly  enters  into  a  lower  tier  covered 
transaction  with  a  person  who  js  proposed 
for  debarment  under  48  CFR  part  9,  subpart 
"9.4,  suspended,  debarred,  ineligible,  or 
voluntarily  excluded  from  participation  in 
this  transaction,  in  addition  to  other 
remedies  available  to  the  Federal 
Government,  the  department  or  agency  with 
which  this  transaction  originated  may  pursue 
available  remedies,  including  suspension 
and/or  debarment. 

Certification  Regarding  Debarment. 
Suspension.  Ineligibility  an  Voluntary 
Exclusion — Lower  Tier  Covered  Transactions 

(1)  The  prospective  lower  tier  participant 
certifies,  by  submission  of  this  proposal,  that 
neither  it  nor  its  principals  is  presently 
debarred,  suspended,  proposed  for 
debarment,  declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this 
transaction  by  any  Federal  department  or 
agency. 

(2)  Where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  such 
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prospective  participant  shall  attach  an 
explanation  to  this  proposal. 

Attachment  G 

State  Single  Point  of  Contact  Listing 
Maintained  by  OMB 

In  accordance  with  Executive  Order 
#12372,  "Intergovernmental  Review  of 
Federal  Programs."  Section  4,  "the  Office  of 
Management  and  Budget  (OMB)  shall 
maintain  a  list  of  ofncial  State  entities 
designated  at  the  States  to  review  and 
coordinate  proposed  Federal  financial 
assistance  and  direct  Federal  development." 
This  attached  listing  is  the  OFFICIAL  OMB 
LISTING.  This  listing  is  also  published  in  the 
Catalogue  of  Federal  Domestic  Assistance 
biannually. 
August  23,  1999 

OMB  State  Single  Point  of  Contact  Listing* 

Arizona 

Joni  Saad 

Arizona  State  Clearinghouse 
3800  N.  Central  Avenue 
Fourteenth  Floor 
Phoenix,  Arizona  85012 
Telephone:  (602)  280-1315 
FAX:  (602)  280-8144 

Arkansas 

Mr.  Tracy  L.  Copeland 
Manager.  State  Clearinghouse 
Office  of  Intergovernmental  Services 
Department  of  Finance  and  Administration 
515  W.  7th  St..  Room  412 
Little  Rock.  Arkansas  72203 
Telephone:  (501)  682-1074 
FAX:  (501)  682-5206 

California 

Grants  Coordination 
State  Clearinghouse 
Office  of  Planning  &  Research 
1400  Tenth  Street.  Room  121 
Sacramento,  California  95814 
Telephone:  (916)  445-0613 
FAX:  (916)  323-3018 

Delaware 

Francine  Booth 

State  Single  Point  of  Contact 

Executive  Department 

Office  of  the  Budget 

540  S.  Dupont  Highway 

Suite  5 

Dover,  Delaware  19901 

Telephone:  (302)  739-3326 

FAX:  (302)  739-5661 

District  of  Columbia 

Charles  Nichols 
State  Single  Point  of  Contact 
Office  of  Grants  Mgmt.  &  Dev. 
717  14th  Street,  N.W.  Suite  1200 
Washington.  D.C.  20005 
Telephone:  (202)  727-1700  (direct) 
(202)  727-6537  (secretary) 
FAX:  (202)  727-1617 

Florida 

Florida  State  Clearinghouse 
Department  of  Community  Affairs 
2555  Shumard  Oak  Blvd. 
Tallahassee,  Florida  32399-2100 
Telephone:  (850)  922-5438 


FAX:  (850)  414-0479 
Contact:  Cherie  Trainor 
(850)  414-5495 

Georgia 

Deborah  Stephens 

Coordinator 

Georgia  State  Clearinghouse 

270  Washington  Street.  S.W.— 8th  Floor 

Atlanta,  Georgia  30334 

Telephone:  (404)  656-3855 

FAX:  (404)  656-7901 

Illinois 

Virginia  Bova.  State  Single  Point  of  Contact 
Illinois  Department  of  Commerce  and 

Community  Affairs 
)ames  R.  Thompson  Center 
100  West  Randolph.  Suite  3-400 
Chicago.  Illinois  60601 
Telephone:  (312)  814-6028 
FAX  (312)  814-1800 

Indiana 

Renee  Miller 

State  Budget  Agency 

212  State  House 

Indianapolis.  Indiana  46204-2796 

Telephone:  (317)  232-2971  (directline) 

FAX:  (317)  233-3323 

Iowa 

Steven  R.  McCann 

Division  for  Community  Assistance 

Iowa  Department  of  Economic 

Development 
200  East  Grand  Avenue 
Des  Monies.  Iowa  50309 
Telephone:  (515)  242-4719 
FAX:  (515)  242-4809 

Kentucky 

Kevin ).  Goldsmith,  Director 
Sandra  Brewer.  Executive  Secretary 
Intergovernmental  Affairs 
Office  of  the  Governor 
700  Capitol  Avenue 
Frankfort,  Kentucky  40601 
Telephone:  (502)  564-2611 
FAX:  (502)  564-0437 

Maine 

)oyce  Benson 

State  Plaiming  Office 

184  State  Street 

38  State  House  Station 

Augusta,  Maine  04333 

Telephone:  (207)  287-3261 

FAX:  (207)  287-6489 

Maryland 

Linda  Janey 

Manager,  Plan  &  Project  Review 
Maryland  Officer  of  Planning 
301  W.  Preston  Street— Room  1104 
Baltimore,  Maryland  21201-2365 
Staff  Contact:  Linda  Janey 
Telephone:  (410)  767-4490 
FAX:  (410)  767-4480 

Michigan 

Richard  Pfaff 

Southeast  Michigan  Council  of  Governments 

660  Plaza  Drive— Suite  1900 

Detroit,  Michigan  48226 

Telephone:  (313)  961-4266 

FAX:  (313)  961-4869 


Cathy  Mallette 

Clearinghouse  Officer 

Department  of  Finance  and  Administration 

550  High  Street  ^ 

303  Walters  Sillers  Building 

Jackson,  Mississippi  39201-3087 

Telephone:  (601)  359-6762 

FAX:  (601)  359-6758 

Missouri 

Lois  Pohl 

Federal  Assistance  Clearinghouse 

Office  of  Administration 

P.O.  Box  809 

Jefferson  Building.  9th  Floor 

Jefferson  City,  Missouri  65102 

Telephone:  (314)  751-4834 

FAX:  (314)  751-7819 

Nevada 

Department  of  Administration 
State  Clearinghouse 
209  E.  Musser  Street.  Room  220 
Carson  City.  Nevada  89710 
Telephone:  (702)  687-4065 
FAX:  (702)  687-3983 
Contact:  Heather  Elliot 
(702)  687-6367 

New  Hampshire 

Jeffrey  H.  Taylor 

Director,  New  Hampshire  Office  of  State 

Planning 
Attn:  Intergovernmental  Review  Process 
Mike  Blake 
2V2  Beacon  Street 
Concord,  New  Hampshire  03301 
Telephone:  (603)271-2155 
FAX:  (603)  271-1728 

New  Mexico 

Nick  Mandell 

Local  Government  Division 

Room  201  Bataan  Memorial  Building 

Santa  Fe,  New  Mexico  87503 

Telephone:  (505)  827-3640 

Fax:  (505)  827-4984 

New  York 

New  York  State  Clearinghouse 
Division  of  the  Budget 
State  Capitol 
Albany,  New  York  12224 
Telephone:  (518)  474-1605 
FAX:  (518)  486-5617 

North  Carolina 

Jeanette  Fumey 

North  Carolina  Department  of  Administration 

116  West  Jones  Street— Suite  5106 

Raleigh,  North  Carolina  27603-8003 

Telephone:  (919)  733-7232 

FAX:  (919)  733-9571 

North  Dakota 

North  Dakota  Single  Point  of  Contact 
Office  of  Intergovernmental  Assistance 
600  East  Boulevard  Avenue 
Bismarck,  North  Dakota  58505-0170 
Telephone:  (701)  224-2094 
FAX:  (701)  225-2308 

Rhode  Island 

Kevin  Nelson 
Review  Coordinator 
Department  of  Administration 
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Division  of  Planning 
One  Capitol  Hill,  4th  Floor 
Providence,  Rhode  Island  02908-5870 
Telephone:  (401)  277-2656 
FAX:  (401)  277-2083 

South  Carolina 

Omeagia  Burgess 

State  Single  Point  of  Contact 

Budget  and  Control  Board 

Office  of  State  Budget 

1122  Ladies  Street— 12th  Floor 

Columbia,  South  Carolina  29201 

Telephone:  (803)  734-0494 

FAX:  (803)  734-0645 

Texas 

Tom  Adams 

Governors  Office 

Director,  Intergovernmental  Coordination 

P.O.  Box  12428 

Austin.  Texas  78711 

Telephone:  (512)  463-1771 

FAX:  (512)  936-2681 

Utah 

Carolyn  Wright 
Utah  State  Clearinghouse 
Office  of  Planning  and  Budget 
Room  116  State  Capitol 
Salt  Lake  City.  Utah  84114 
Telephone:  (801)  538-1027 
FAX:  (801)  538-1547 

West  Virginia 

Fred  Cutlip,  Director 
Community  Development  Division 
W.  Virginia  Development  Office 
Building  #6,  Room  553 
Charleston,  West  Virginia  25305 
Telephone:  (304)  558-4010 
FAX:  (304)  558-3248 

Wisconsin 

Jeff  Smith 

Section  Chief.  Federal/State  Relations 

Wisconsin  Department  of  Administration 

101  East  Wilson  Street— 6th  Floor 

P.O.  Box  7868 

Madison,  Wisconsin  53707 

Telephone:  (608)  266-0267 

FAX:  (608)  267-6931 

Wyoming 

Sandy  Ross 

State  Single  Point  of  Contact 

Department  of  Administration  and 

Information 
2001  Capitol  Avenue,  Room  214 
Cheyenne,  WY  82002 
Telephone:  (307)  777-5492 
FAX:  (307)  777-3696 

TERRITORIES 

Guam 

Joseph  Rivera 

Acting  Director 

Bureau  of  Budget  and  Management  Research 

Office  of  the  Governor 

P.O.  Box  2950 

Agana,  Guam  96932 

Telephone:  (671)  475-9411  or  9412 

FAX:  (671)  472-2825 

Puerto  Rico 

Jose  Caballero-Mercado 


Chairman 

Puerto  Rico  Planning  Board 

Federal  Proposals  Review  Office 

Minillas  Government  Center 

P.O.  Box  41119 

San  Juan,  Puerto  Rico  00940-1119 

Telephone:  (787)  727-4444 

FAX:  (787)  724-3270 

North  Mariana  Islands 

Mr.  Alvaro  A.  Santos,  Executive  Officer 

Office  of  Management  and  Budget 

Office  of  the  Governor 

Saipan,  MP  96950 

Telephone:  (670)  664-2256 

FAX:  (670)  664-2272 

Contact  person:  Ms.  Jacoba  T.  Seman 

Federal  Programs  Coordinator 

Telephone:  (670)  664-2289 

FAX:  (670)  664-2272 

Virgin  Islands 

Nellon  Bowry 

Director,  Office  of  Management  and  Budget 

#41  Norregade  Emancipation  Garden 

Station,  Second  Floor 

Saint  Thomas.  Virgin  Islands  00802 

Please  direct  all  questions  and 
correspondence  about  intergovernmental 
review  to:  Linda  Clarke,  Telephone:  (809) 
774-0750,  FAX:  (809)  776-0069. 

If  you  would  like  a  copy  of  this  list  faxed 
to  your  office,  please  call  our  publications 
office  at:  (202)  395-9068. 

In  accordance  with  Executive  Order 
#12372,  "Intergovernmental  Review  of 
Federal  Programs."  this  listing  represents  the 
designated  State  Single  Points  of  Contact. 
The  jurisdictions  not  listed  no  longer 
participate  in  the  process  BUT  GRANT 
APPLICANTS  ARE  STILL  ELIGIBLE  TO 
APPLY  FOR  THE  GRANT  EVEN  IF  YOUR 
STATE,  TERRITORY,  COMMONWEALTH, 
ETC  DOES  NOT  HAVE  A  "STATE  SINGLE 
POINT  OF  CONTACT."  STATES  WITHOUT 
"STATE  SINGLE  POINTS  OF  CONTACT" 
INCLUDE:  Alabama,  Alaska;  American 
Samoa:  Colorado:  Connecticut;  Hawaii; 
Idaho;  Kansas;  Louisiana;  Massachusetts, 
Minnesota;  Montana;  Nebraska;  New  Jersey; 
Ohio;  Oklahoma;  Oregon;  Palau; 
Pennsylvania;  South  Dakota;  Tennessee; 
Vermont,  Virginia;  and  Washington.  This  list 
is  based  on  the  most  current  information 
provided  by  the  States.  Information  on  any 
changes  or  apparent  errors  should  be 
provided  to  the  Office  of  Management  and 
Budget  and  the  State  in  question.  Changes  to 
the  list  will  only  be  made  upon  formal 
notification  by  the  State.  Also,  this  listing  is 
published  biannually  in  the  Catalogue  of 
Federal  Domestic  Assistance. 

Attachment  H 

CERTinCATION  REGARDING  LOBBYING 

Certification  for  Contracts,  Grants,  Loans,  and 
Cooperative  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 


officer  or  employee  of  an  agency,  a  Member 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any  cooperative 
agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or  cooperative 
agreement. 

(2)  If  aiiy  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be* 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant, 
loan,  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL,  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subawards  at  all 
tiers  (including  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly.  This  certification  is  a  material 
representation  of  fact  upon  which  reliance 
was  placed  when  the  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed  by 
section  1352.  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  $10,000  and  not  more  than  SIOO.OOO  for 
each  such  failure. 

Statement  for  Loan  Guarantees  and  Loan 
Insurance 

The  undersigned  states,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  States 
to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL,  "Disclosure  Form  to 
Report  Lobbying."  in  accordance  with  its 
instructions.  Submission  of  this  statement  is 
a  prerequisite  for  making  or  entering  into  this 
transaction  Imposed  by  section  1352.  title  31. 
U.S.  Code.  Any  person  who  fails  to  file  the 
required  statement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  SlO.OOO  and  not  more 
than  SIOO.OOO  for  each  such  failure. 

Signature 

fitie 


Organization 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure.) 


Approved  by  0MB 
0348-0046 


D: 


1.  Type  of  Ftderal  Action: 

a.  contract 

b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


2.  Status  of  Federal  Action: 

a.  bid/offer/application 

b.  initial  award 

c.  post-award 


D: 


D 


3.  Report  Type: 

a.  initial  filing 

b.  material  change 
For  Material  CItange  Only: 

year quarter . 

date  of  last  report 


4.  Name  and  Address  of  Reporting  Entity: 
Q  Prbnt  Q  Subiwardat 

Tier ,  if  known: 


Congressional  District,  if  known: 


5.  If  Reporting  Entity  In  No.  4  is  a  Subawardee,  Enter  Name 
and  Address  of  Prime: 


Congressional  District,  if  known: 


6.  Federal  Department/Agency: 


7.  Federal  Program  Name/Description: 


CFDA  Number,  if  applk:able: 


8.  Federal  Action  Number,  if  known: 


9.  Award  Amount,  if  known: 
$ 


10.  a.  Name  and  Address  of  Lobbying  Registrant 

{if  indivklual,  last  name,  first  name.  Ml): 


b.  individuals  Performing  Services  {including  address  if 
different  from  No.  10a) 
{last  name,  first  name,  Ml): 


4  4  Inloniilon  nquwud  Vuougti  Ihit  forni  is  luthortzcd  by  tine  31  U  S  C.  section 
'  1398.  TTiit  (Melon)*  0)  loMying  (ctivniM  is  ■  malcnal  r«p<«s*ntabon  <A  iaet 
i«on  wdieti  >»llwn»  wtt  placad  by  ttw  Mr  ibov*  wtian  the  trinsiction  was  mads 
or  arMrad  mw.  TMs  dkdoaui*  la  raquirad  pursuani  to  31  U.S.C  1352.  This 
Honn«Mn«HiMrapoitadlo»wConor*aasanif«w«jally  andwill  ba  availaMa  tor 
puMc  mapaclion.  Any  panon  irtio  fata  to  liia  Iha  raquirad  disclosufa  shall  ba 
aubiaei  to  a  ovll  panaDy  ol  not  laaa  thai  $10,000  Mid  nM  mora  ttwi  SIOO.OOO  lor 
aaoli  such  lailura. 


Signature:  _ 
Print  Name: 
Title: 


Telephone  No. 


Date: 


fidiltlttaeOnly: 


Authorized  (or  Local  Reproduction 
Standard  Fomi  LLL  (Rev.  7-97) 
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Instructions  for  Completion  of  SF-LLL, 
Disclosure  of  Lobbying  Activities 

This  disclosure  form  shall  be  completed  by 
the  reporting  entity,  whether  subawardee  or 
prime  Federal  recipient,  at  the  initiation  or 
receipt  of  a  covered  Federal  action,  or  a 
material  change  to  a  previous  filing,  pursuant 
to  title  31  U.S.C.  section  1352.  The  filing  of 
a  form  is  required  for  each  payment  or 
agreement  to  make  payment  to  any  lobbying 
entity  for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  a 
covered  Federal  action.  Complete  all  items 
that  apply  for  both  the  initial  filing  and 
material  change  report.  Refer  to  the 
implementing  guidance  published  by  the 
Office  of  Management  and  Budget  for 
additional  information. 

1.  Identify  the  type  of  covered  Federal 
action  for  which  lobbying  activity  is  and/or 
has  been  secured  to  influence  the  outcome  of 
a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal 
action. 

3.  Identify  the  appropriate  classification  of 
this  report.  It  this  is  a  followup  report  caused 
by  a  material  change  to  the  information 
previously  reported,  enter  the  year  and 
quarter  in  which  the  change  occurred.  Enter 
the  date  of  the  last  previously  submitted 
report  by  this  reporting  entity  for  this 
covered  Federal  action. 

4.  Enter  the  full  name,  address,  city.  State 
and  zip  code  of  the  reporting  entity.  Include 
Congressional  District,  if  known.  Check  the 
appropriate  classification  of  the  reporting 
entity  that  designates  if  it  is,  or  expects  to  be, 
a  prime  or  subaward  recipient.  Identify  the  . 
tier  of  the  subawardee,  e.g.,  the  first 
subawardee  of  the  prime  is  the  1st  tier. 
Subawards  include  but  are  not  limited  to 
subcontracts,  subgrants  and  contract  awards 
under  grants. 

5.  If  the  organization  filing  the  report  in 
item  4  checks  "Subawardee,"  then  enter  the 
full  name,  address,  city,  State  and  zip  code 
of  the  prime  Federal  recipient.  Include 
Congressional  District,  if  known. 

6.  Enter  the  name  of  the  Federal  agency 
making  the  award  or  loan  commitment. 
Include  at  least  one  organizational  level 
below  agency  name,  if  known.  For  example, 
Department  of  Transportation,  United  States 
Coast  Cuard. 

7.  Enter  the  Federal  program  name  or 
description  of  the  covered  Federal  action 
(item  1).  If  known,  enter  the  full  Catalog  of 
Federal  Domestic  Assistance  (CFDA)  nimiber 
of  grants,  cooperative  agreements,  loans,  and 
loan  commitments. 

8.  Enter  the  most  appropriate  Federal 
identifying  number  available  for  the  Federal 
action  identified  in  item  1  (e.g..  Request  for 
Proposal  (RFP)  number;  Invitation  for  Bid 
(IFB)  number;  grant  announcement  number; 
the  contract,  grant,  or  loan  award  number; 
the  application/proposal  control  number 
assigned  by  the  Federal  agency).  Include 
prefixes,  e.g..  "RFP-DE-90-001." 

9.  For  a  covered  Federal  action  where  there 
has  been  an  award  of  loan  commitment  by 
the  Federal  agency,  enter  the  Federal  amount 
of  the  award/loan  commitment  for  the  prime 
entity  identified  in  item  4  or  5. 


10.  (a)  Enter  the  full  name,  address,  city. 
State  and  zip  code  of  the  lobbying  registrant 
under  the  Lobbying  Disclosure  Act  of  1995 
engaged  by  the  reporting  entity  identified  in 
item  4  of  influence  the  covered  Federal 
action. 

(b)  Enter  the  full  names  of  the  individual(s) 
performing  services,  and  include  full  address 
if  different  from  10(a).  Enter  Last  Name.  First 
Name,  and  Middle  Initial  (MI). 

11.  The  certifying  official  shall  sign  and 
date  the  form,  print  his/her  name,  title,  and 
telephone  number. 

According  to  the  Paperwork  Reduction 
Act,  as  amended,  no  persons  are  required  to 
respond  to  a  collection  of  information  unless 
it  displays  a  valid  0MB  Control  Number.  The 
valid  0MB  control  number  for  this 
information  collection  is  OMB  No.  0348- 
0046.  Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  10  minutes  per  response,  including 
time  for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and  completing 
and  reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this  collection 
of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (0348-0046),  Washington, 
DC  20503.  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project  (0348- 
0046),  Washington.  DC  20503. 

Attachment  I 

State  Human  Services  Administrators 


Mr.  Tony  Petelos 

Commissioner 

Alabama  State  Department  of  Human 

Resources 
50  Ripley  Street 
Montgomery.  AL  36130-4000 
Phone:(334)242-1160 
FAX:  (334)  242-0198 

Ms.  Karen  Perdue 

Commissioner 

Alaska  Department  of  Health  and  Social 

Services 
P.O.  Box  110601 
Juneau.  AK  99811-0601 
Phone:  (907)  465-3030 
FAX:  (907)  465-3068 

Ms.  Marie  Ma'o 

Director 

American  Samoa  Department  of  Social 

Services 
Pago  Pago,  AS  96799 
Phone:  Oil  (684)  633-2969 
FAX:  Oil  (684)  633-7449 
Mr.  John  L.  Clayton 
Director 

Arizona  Department  of  Economic  Security 
P.O.  Box  6123.  Site  Code  OlOA 
Phoenix.  AZ  85005 
Phone:  (602)  542-5678 
FAX:  (602)  542-5339 
Mr.  Kurt  Knickrehm 
Director 

Arkansas  Department  of  Human  Services 
P.O.  Box  1437— Suite  329 
Little  Rock.  AR  72203-1437 


Phone:(501)682-8650 
FAX:  (501)  682-6836 


Mr.  Grantland  Johnson 

Secretary 

California  Health  and  Welfare  Agency 

1600  Ninth  Street.  Room  460 

Sacramento,  CA  95814 

Phone:  (916)  654-3345 

FAX:  (916)  654-3343 

Mrs.  Marva  Livingston  Hammons 

Executive  Director 

Colorado  Department  of  Human  Services 

1575  Sherman  Street,  8th  Floor 

Den  ver,  CO  80203-1 7 1 4 

Phone:  (303)  866-5096 

FAX:  (303)  866-4740 

Ms.  Patricia  A.  Wilson-Coker 

Commissioner 

Connecticut  Department  of  Social  Services 

25  Sigournev  Str-.^et 

Hartford,  Cf  06106 

Phone:  (860)  424-5008 

FAX:  (860)  424-4960 


Dr.  Gregg  C.  Sylvester 

Secretary 

Delaware  Department  of  Health  &  Social 

Services 
Herman  M.  Holloway  Campus 
Administration  Building.  1st  floor 
1901  N.  DuPont  Highwav 
New  Castle,  DE  19720 
Phone:  (302)  577-4500 
FAX:  (302)  577-4510 
Mrs.  Jearline  Williams 
Director 

D.C.  Department  of  Human  Services 
801  East  Building 

2700  Martin  Lcther  King,  Jr.  Avenue 
Washington,  DC  20C32 
Phone:  (202)  279-6002 
FAX:  (202)  279-6014 


Judge  Kathleen  Kearney 

Secdretary 

Florida  Department  of  Children  and  Families 

Building  1,  Room  202 

1317  Winewood  Boulevard 

Tallahassee,  FL  32399-0700 

Phone:(850)487-1111 

FAX:  (850)  922-2993 

Mr.  Robert  G.  Brooks 

Secretary 

Florida  Department  of  Health 

2020  Capital  Circle.  S.E..  BIN  800 

Tallahassee.  FL  32399-0701 

Phone:  (850)  487-2945 

FAX:  (850)  487-3729 


Ms.  Audrey  Home 
Commissioner 

Georgia  Department  of  Human  Resources 
2  Peach  Tree  Street.  N.W..  Suite  29-250 
Atlanta.  GA  30303 
Phone:  (404)  656-5680 
FAX:  (404)  651-8669 
Mr.  Dennis  G.  Rodriguez 
Director 

Guam  Department  of  Public  Health  and 
Social  Services 
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P.O.  Box  2816 
Agana.  GU  96932 
Phone:  Oil  (671)  734-7102 
FAX:  Oil  (671)734-5910 

H 

Ms.  Susan  Chandler 

Director 

Hawaii  Department  of  Human  Services 

P.O.  Box  339 

Honolulu,  HI  96809-0339 

Phone:  (808)  586-4997 

FAX:  (808)  586-4890 

I 

Mr.  Karl  Kurtz 

Director 

Idaho  Department  of  Health  and  Welfare 

P.O.  Box  83720 

Boise,  ID  83720-0036 

Phone:  (208)  334-5500 

FAX:  (208)  334-6558 

Mr.  Howard  Peters 

Secretary 

Illinois  Department  of  Human  Services 

Harris  Building.  3rd  floor 

100  South  Grand  Avenue,  East 

Springfiled,  IL  62762 

Phone:  (217)  557-1602 

FAX:  (217)  557-1647 

Mr.  Peter  Sybinsky 

Secretary 

Indiana  Family  and  Social  Services 

Administration 
402  West  Washington  Street,  Room  W-461 
Indianapolis,  IN  46207-7083 
Phone:  (317)  233-4452 
FAX:  (317)  233-^693 

Ms.  Jessie  Rasmussen 

Director 

Iowa  Department  of  Human  Services 

5th  floor.  Hoover  State  Office  Building 

Des  Moines,  lA  50319 

Phone:  (515)  281-5452 

FAX:  (515)  281--I597 

K 

Ms.  Rochelle  B.  Cronister 

Secretary 

Kansas  Department  of  Social  and 

Rehabilitation  Services 
Docking  State  Offlce  Building,  6th  floor 
915  Harrison  Street 
Topeka,  KS  66612-1570 
Phone:  (785)  296-3271 
FAX:  (785)  296-4685 
Ms.  Viola  P.  Miller 
Secretary 

Kentucky  Cabinet  for  Families  and  Children 
275  East  Main  Street,  4th  floor  West 
Frankfort,  KY  40621 
Phone:  (502)  564-7130 
FAX:  (502)  564-3866 

L 

Ms.  Gwendolyn  P.  Hamilton 

Secretary 

Louisiana  Department  of  Social  Services 

P.O.  Box  3776 

Baton  Rouge.  LA  70821 

Phone:  (504)  342-0286 

FAX:  (504)  342-8636 

M 

Mr.  Kevin  W.  Concannon 
Commissioner 


Maine  Department  of  Human  Services 

11  Statehouse  Station 

221  State  Street 

Augusta.  ME  04333 

Phone:  (207)  287-3106 

FAX:  (207)  287-3005 

Ms.  Lynda  G.  Fox 

Secretary 

Maryland  Department  of  Human  Resources 

Saratoga  State  Center 

311  West  Saratoga  Street 

Baltimore.  MD  21201 

Phone:(410)767-71109 

FAX:  (410)  333-0099 

Mr.  William  O'Leary 

Commissioner 

Massachusetts  Department  of  Social  Services 

24  Farnsworth  Street 

Boston,  MA  02210 

Phone:  (617)  727-0900 

FAX:  (617)  439-4482 

Ms.  Claire  Mclntire 

Commissioner 

Massachusetts  Department  of  Transitional 

Assistance 

600  Washington  Street 

Boston,  MA  02111 

Phone:  (617)  348-8400 

FAX:  (617)  348-8575 

Mr.  Douglas  Howard 

Director 

Michigan  Family  Independence  Agency 

235  South  Grand  Avenue 

Lansing,  MI  48909 

Phone:(517)373-2000 

FAX:  (617)  335-6101 

Mr.  Michael  O'Keefe 

Commissioner 

Minnesota  Department  of  Human  Services 

444  Lafayette  Road 

St.  Paul,  MN  55155-3815 

Phone:(651)296-2701  " 

FAX:  (651)  296-5868 

Mr.  Donald  Taylor 

Executive  Director 

Missippi  Department  of  Human  Services 

750  North  State  Street 

Jackson,  MS  39202 

Phone:  (601)  359-4480 

FAX:  (601)  359-4477 

Mr.  Gary  J.  Stangler 

Director 

Missouri  Department  of  Social  Services 

Broadway  State  Office  Building 

221  W.  High  Street 

Jefferson  City,  MO  65102 

Phone:  (573)  751-4815 

FAX:  (573)  751-3203 

Ms.  Laurie  Ekanger 

Director 

Montana  Department  of  Public  Health  and 

Human  Services 
P.O.  Box  4210 
Helena,  MT  59604-^210 
Phone:  (406)  444-5622 
FAX:  (406)  444-1970 

N 

Mr.  Ron  Ross 

Director 

Nebraska  Department  of  Health  and  Human 

Services 
P.O.  Box  95044 
Lincoln.  NE  68509-5044 
Phone:  (402)  471-9106 


FAX:  (402) 471-0820 
Ms.  Charlotte  Crawford 
Director 

Nevada  Department  of  Human  Resources 
505  East  King  Street.  Suite  600 
Carson  City,  NV  89710 
Phone:  (775)  684-4000 
FAX:  (775)  684-4010 
Mr.  Donald  L.  Shumway 
Commissioner 

New  Hampshire  Department  of  Health  and 
Human  Services 
129  Pleasant  Street 
Concord,  NH  03301 
Phone:  (603)  271-4334 
FAX:  (603)  271^912 
Ms.  Michelle  Guhl 
Commissioner 

New  Jersey  Department  of  Human  Services 
222  South' Warren  Street 
Trenton.  NJ  08625-0700 
Phone:(609)292-3717 
FAX:  (609)  292-3824 
Mr.  Alex  Valdez 
Secretary 

New  Mexico  Human  Services  Depeirtment 
P.O.  Box  2348 
Santa  Fe,  NM  87504-2348 
Phone:  (505)  827-7750 
FAX:  (505)  827-6286 
Mr.  Brian  Wing 
Commissioner 

New  York  State  Office  of  Temporary  and 
Disability  Assistance 
40  North  Pearl  Street 
Albany,  NY  12243 

Phone:  (518)  473-9772  and  474-9475 
FAX:  (518-6255 

Mr.  John  A.  Johnson  , 

Commissioner 

New  York  State  Office  of  Children 
and  Family  Services 
52  Washington  Street 
Rensselaer,  NY  12144 
Phone:  (518)  473-8437 
FAX:  (518)  473-9131 
Mr.  James  McGowan 
Commissioner 

New  York  State  Department  of  Labor 
State  Campus,  Building  12 
Albany,  NY  12240 
Phone:  (518)  457-2741 
FAX:  (518)  457-6908 
Dr.  H.  David  Bruton 
Secretary 

North  Carolina  Department  of  Health  and 
Human  Services 
101  Blair  Drive 
Raleigh,  NC  27603 
Phone:  (919)  733-4534 
FAX:  (919)  715-4645 
Ms.  Carol  K.  Olson 
Executive  Director 

North  Dakota  Department  of  Human  Services 
State  Capitol— Judicial  Wing— Dept.  325 
600  East  Boulevard 
Bismarck.  ND  58505 
Phone:  (701)  328-2310 
FAX:  (701) 328-1545 

O 

Ms.  Jacqueline  Romer-Sensky 

Director 

Ohio  Department  of  Human  Services 
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30  East  Broad  Street,  32nd  Floor 

Columbus,  OH  43266-0423 

Phone:  (614)  466-6282 

FAX:  (614)  466-2815 

Mr.  Howard  A.  Hendrick 

Director 

Oklahoma  Department  of  Human  Services 

P.O.  Box  25352 

Oklahoma  City.  OK  73125 

Phone:  (405)  521-3646 

FAX:  (405)  521-6458 

Mr.  Gary  Weeks 

Director 

Oregon  Department  of  Human  Resources 

500  Summer  Street.  N.E. 

Salem.  OR  97310-1012 

Phone:  (503)  945-5944 

FAX:  (503)  378-2897 


Ms.  Feather  O.  Houstoun 

Secretary 

Pennsylvania  Department  of  Public  Weifere 

P.O.  Box  2675 

Harrisburg.  PA  17105-2675 

Phone:  (717)  787-2600 

FAX:  (717)  772-2062 

Ms.  Angie  Varela-Llavona 

Secretary 

Puerto  Rico  Department  of  The  Family 

P.O.  Box  11398 

San  Juan,  PR  00910-1398 

Phone:  (787)  723-8722 

FAX:  (787)  723-1223 

R 

Ms.  Chistine  Fereguson 

Director 

Rhode  Island  Department  of  Human  Services 

600  New  London  Avenue 

Cranston.  Rl  02920 

Phone:  (401)  464-2121 

FAX:  (401)  463-3677 


Ms.  Elizabeth  G.  Patterson,  J.D. 

Director 

South  Carolina  Department  of  Social  Services 

P.O.  Box  1520 

Columbia:  SC  29202-1520 

Phone:  (803)  898-7360 

FAX:  (803)  898-7277 

Mr.  James  W.  Ellenbecker 

Secretary 

South  Dakota  Department  of  Social  Services 

700  Governors  Drive 

Pierre,  SD  57501-2291 

Phone:  (605)  773-5990 

FAX:  (605)  773-5483 


Ms.  Natasha  Metcalf 

Commissioner 

Tennessee  Department  of  Human  Services 

Citizens  Plaza  Building,  15th  Floor 

400  Deaderick  Street 

Nashville,  TN  37248-0001 

Phone:  (615)  313-4700 

FAX:  (615)  741-4165 

Mr.  Eric  M.  Bost 

Commissioner 

Texas  Department  of  Human  Services 

701  West  51st  Street 

P.O.  Box  149030 

Austin,  TX  78714-9030 

Phone:  (512)  438-3030 


FAX:  (512)  538-4220 

Ms.  Diane  D.  Rath 

Chair  and  Commissioner  Representing  the 

Public 
Texas  Work  Force  Commission 
101  East  15th  Street 
Austin,  TX  78778 
Phone:  (512)  463-2222 
FAX:  (512)  475-2321 

U 

Mrs.  Robin  Arnold-Williams 

Director 

Utah  Department  of  Human  Services 

P.O.  Box  45599 

Salt  Lake  City,  UT  94114-0250 

Phone:  (801)  538-3998 

FAX:  (801)  538-4016 

Mr.  Robert  C.  Gross 

Executive  Director 

Utah  Department  of  Workforce  Services 

140  E.  Third  Street  South 

Salt  Lake  City,  UT  84114 

Phone:  (801)  536-7400 

FAX:  (801)  526-9211 


Mr.  Cornelius  Hogan 

Secretary 

Vermont  Agency  of  Human  Services 

103  South  Main  Street 

Waterbury,  VT  05671-0204 

Phone:  (802)  241-2220 

FAX:  (802)  241-2979 

Ms.  Sedonia  Halbert 

Acting  Commissioner 

Virgin  Islands  Department  of  Human 

Services 
Knudhansen  Complex  Building  A 
1304  Hospital  Grounds 
St.  Thomas,  VI 00802 
Phone:  (809)  774-1166 
FAX:  (809)  774-3466 
Mr.  Clarence  H.  Carter 
Commissioner 

Virginia  Department  of  Social  Services 
730  East  Broad  Street,  9th  floor 
Richmond.  VA  23219-1849 
Phone;  (804)  692-1900 
FAX:  (804)  692-1964 

W 

Mr.  Lyle  Quasim 

Secretary 

Washington  Department  of  Social  and  Health 

Services 
P.O.  Box  45010 
Olympia,  WA  98504-5010 
Phone:  (360)  902-7800 
FAX:  (360)  902-7848 
Ms.  Joan  E.  Ohl 
Secretary 
West  Virginia  Department  of  Health  and 

Human  Resources 
State  Capitol  Complex  Building  3,  Room  206 
1900  Kanawha  Boulevard.  East 
Charleston.  WV  25305-0500 
Phone:  t304)  558-0684 
FAX:  (304)  558-1130 

Mr.  Joseph  Leean 

Secretary 

Wisconsin  Department  of  Health  and  Family 

Services 
P.O.  Box  7850 
Madison,  WI  53707-7850 


Phone:(608)266-9622  - 

FAX  (608)  266-7882 

Ms.  Shirley  R.  Carson 

Director 

Wyoming  Department  of  Family  Services 

Hathaway  Building.  3rd  floor 

2300  Capitol  Avenue 

Cheyenne,  WY  82002-0490 

Phone:  (307)  777-7561 

FAX:  (307)  777-7747 

Attachment  J 

Certification  Regarding  Environmental 
Tobacco  Smoke 

Public  Law  103227,  Part  C  Environmental 
Tobacco  Smoke,  also  known  as  the  Pro 
Children  Act  of  1994.  requires  that  smoking 
not  be  permitted  in  any  portion  of  any  indoor 
routinely  owned  or  leased  or  contracted  for 
by  an  entity  and  used  routinely  or  regularly 
for  provision  of  health,  day  care,  education, 
or  library  services  to  children  under  the  age 
of  18.  if  the  services  are  funded  by  Federal 
programs  either  directly  or  through  State  or 
local  governments,  by  Federal  grant,  contract, 
loan,  or  loan  guarantee.  The  law  does  not 
apply  to  children's  services  provided  in 
private  residences,  facilities  funded  solely  by 
Medicare  or  Medicaid  funds,  and  portions  of 
facilities  used  for  inpatient  drug  or  alcohol 
treatment.  Failure  to  comply  with  the 
provisions  of  the  law  may  result  in  the 
imposition  of  a  civil  monetary  penalty  of  up 
to  $1000  per  day  and/or  the  imposition  of  an 
administrative  compliance  order  on  the 
responsible  entity.  By  signing  and  submitting 
this  application  the  applicant/grantee 
certifies  that  it  will  comply  with  the 
requirements  of  the  Act. 

The  applicant/grantee  further  agrees  that  it 
will  require  the  language  of  this  certification 
be  included  in  any  subawards  which  contain 
provisions  for  the  children's  services  and  that 
all  subgrantees  shall  certify  accordingly. 

Attachment  K 

DHHS  Regulations  Applying  to  All 
Applicants/  Grantees  Under  the  fob 
Opportunities  for  Low-Income  Individuals 
(JOLI)  Program 

Title  45  of  the  Code  of  Federal  Regulations: 

Part  16 — Department  of  Grant  Appeals 

Process 
Part  74 — Administration  of  Grants  (grants 

and  sub-grants  to  entities) 
Part  75 — Informal  Grant  Appeal  Procedures 
Part  76 — Debarment  and  Suspension  from 

Eligibility  for  Financial  Assistance 

Subpart  F — Drug  Free  Workplace 
Requirements 

Part  80 — Non-Discrimination  L.ider 

Programs  Receiving  Federal  Assistance 
through  the  Department  of  Health  and 
Human  Services  Effectuation  of  Title  VI 
of  the  Civil  Rights  Act  Of  1964 

Part  81 — Practice  and  Procedures  for 
Hearings  Under  Part  80  of  this  Title 

Part  83 — Regulation  for  the  Administration 
and  Enforcement  of  Sections  799A  and 
845  of  the  Public  Health  Service  Act 

Part  84 — Non-discrimiiiation  on  the  Basis  of 
Handicap  in  Programs  and  Activities 
Receiving  Federal  Financial  Assistance 
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Part  85 — Enforcement  of  Non-Discrimination 
on  the  Basis  of  Handicap  in  Programs  or 
Activities  Conducted  by  the  Department 
of  Health  and  Human  Services 

Part  86 — Nondiscrimination  on  the  Basis  of 
Sex  in  Education  Programs  and 
Activities  Receiving  or  Benefiting  from 
Federal  Financial  Assistance 

Part  91 — Non-discrimination  on  the  Basis  of 
Age  in  Health  and  Human  Services 
Programs  or  Activities  Receiving  Federal 
Financial  Assistance 

Part  92 — Uniform  Administrative 

Requirements  for  Grants  and  Cooperative 
Agreements  to  States  and  Local 
Governments  (Federal  Register;  March 
11.1988) 

Part  93 — New  Restrictions  on  Lobbying 

Part  100 — Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities 

Attachment  L 

Business  Plan 

The  business  plan  is  one  of  the  major 
components  that  will  be  evaluated  by  OCS  to 
determine  the  feasibility  of  a  jobs  creation 
project.  A  business  plan  must  be  included  if, 
the  applicant  is  proposing  to  establish  a  new 
identified  business,  or  if  the  applicant  will  be 
providing  assistance  to  a  private  third  party 
employer  for  the  development  or  expansion 
of  a  pre-identified  business. 

The  following  guidelines  were  written  to 
cover  a  variety  of  possibilities  regarding  the 
requirements  of  a  business  plan.  Rigid 
adherence  to  them  is  not  possible  nor  even 
desirable  for  all  projects.  For  example,  a 
business  plan  for  a  service  business  would 
not  require  discussion  of  manufacturing  nor 
product  designs.  Therefore,  the  business 
plans  should  be  prepared  in  accordance  with 
the  following  guidelines: 

1.  The  business  and  its  industry.  This 
section  should  describe  the  nature  and 
history  of  the  business  and  include 
background  on  its  industry. 

a.  The  Business:  as  a  legal  entity,  the 
general  business  category; 

b.  Description  and  Discussion  of  Industry: 
Current  status  and  prospects  for  the  industry. 

2.  Products  and  Services:  This  section 
deals  with  the  following: 

a.  Description:  Describe  in  detail  the 
products  or  services  to  be  sold; 

b.  Proprietary  Position:  Describe 
proprietary  features,  if  any,  of  the  product, 
e.g.  patents,  trade  secrets;  and, 

c.  Potential:  Features  of  the  product  or 
service  that  may  give  it  an  advantage  over  the 
competition. 

3.  Market  Research  and  Evaluation:  This 
section  should  present  sufficient  information 
to  show  that  the  product  or  service  has  a 
substantial  market  and  can  achieve  sales  in 
the  face  of  competition; 

a.  Customers:  Describe  the  actual  and 
potential  purchasers  for  the  product  or 
service  by  market  segment; 

b.  Market  Size  and  Trends:  State  the  size 
of  the  current  total  market  for  the  product  or 
service  offered; 

c.  Competition:  An  assessment  of  the 
strengths  and  weaknesses  of  competitive 
products  and  services;  and. 


d.  Estimated  Market  Share  and  Sales: 
Describe  the  characteristics  of  the  product  or 
service  that  will  make  it  competitive  in  the 
current  market. 

4.  Marketing  Plan:  The  marketing  plan 
must  describe  what  is  to  be  done,  how  it  will 
be  done  and  who  will  do  it.  The  marketing 
plan  should  detail  the  product,  pricing, 
distribution,  and  promotion  strategies  that 
will  be  used  to  achieve  the  estimated  market 
share  and  sales  projections.  The  plan  should 
address  the  following  topics — Overall 
Marketing  Strategy,  Packaging,  Service  and 
Warranty,  Pricing,  Distribution  and 
Promotion. 

5.  Design  and  Development  Plans:  This 
section  of  the  plan  should  cover  items  such 
as  Envelopment  Status,  Tasks,  Difficulties 
and  Risks,  Product  Improvement,  New 
Products  and  Costs.  If  the  product,  process  or 
service  of  the  proposed  venture  requires  any 
design  and  development  before  it  is  ready  to 
be  placed  on  the  market,  the  nature  and 
extent  and  cost  of  this  work  should  be  fully 
discussed. 

6.  Manufacturing  and  Operations  Plan:  A 
manufacturing  and  operations  plan  should 
described  the  kind  of  facilities,  plant 
location,  space,  capital  equipment  and  labor 
force  (part  and/or  full  time  and  wage 
structure)  that  are  required  to  provide  the 
company's  product  or  service. 

7.  Management  Team:  This  section  must 
include  a  description  of:  the  key  management 
personnel  and  their  primary  duties; 
compensation  and/or  ownership;  the 
organizational  structure;  Board  of  Directors; 
management  assistance  and  training  needs; 
and,  supporting  professional  services.  The 
management  team  is  key  in  starting  and 
operating  a  successful  business.  The 
management  team  should  be  committed  with 
a  proper  balance  of  technical,  managerial  and 
business  skills,  and  experience  in  operating 
the  proposed  business. 

8.  Overall  Schedule:  This  section  must 
include  a  month-by-month  schedule  that 
shows  the  timing  of  such  major  events, 
activities  and  accomplishments  involving 
product  development,  market  planning,  sales 
programs,  and  production  and  operations. 
Sufficient  detail  should  be  included  to  show 
the  correlation  between  the  timing  of  the 
primary  tasks  required  to  accomplish  each 
activity. 

9.  Critical  Risks  and  Assumptions:  This 
section  should  include  a  description  of  the 
risks  and  critical  assumptions/problems 
relating  to  the  industry,  the  venture,  its 
personnel,  the  product's  market  appeal,  and 
the  timing  and  financing  of  the  venture. 
Identify  and  discuss  the  critical  assumptions/ 
problems  to  overcome  in  the  Business  Plan. 
Major  problems  must  clearly  identify 
problems  to  be  solved  to  develop  the  venture. 

10.  Community  Benefits:  The  applicant 
should  describe  how  the  proposed  project 
will  contribute  to  the  local  economy, 
community  and  human  economic 
development  within  the  project's  target  area. 

11.  The  Financial  Plan:  The  Financial  Plan 
is  basic  to  the  development  of  a  Business 
Plan.  Its  purpose  is  to  indicate  the  project's 
potential  and  the  timetable  for  financial  self- 
sufiiciency  of  the  business.  In  developing  the 
Financial  Plan,  the  following  exhibits  must 


be  prepared  for  the  first  three  years  of  the 
business'  operation: 

a.  Profit  and  Loss  Forecasts — quarterly  for 

each  year; 

b.  Cash  Flow  Projections — quarterly  for  each 

year; 

c.  Pro  forma  balance  sheets — quarterly  for 

each  year; 

d.  Initial  sources  of  project  funds; 

e.  Initial  uses  of  project  funds;  and  . 

f.  Any  future  capital  requirements  and 

sources. 
12.  Foci7/ties;  If  rearrangement  or  alteration 
of  existing  facilities  is  required  to  implement 
the  project,  the  applicant  must  describe  and 
justify  such  changes  and  related  costs. 

Attachment  M 

Certification  Regarding  Maintenance  of 
Effort 

In  accordance  with  the  applicable  program 
statute(s)  and  regulation(s),  the  undersigned 
certifies  that  financial  assistance  provided  by 
the  Administration  for  Children  and 
Families,  for  the  specified  activities  to  be 

performed  under  the Program  by 

(Applicant  Organization),  will  be  in 

addition  to,  and  not  in  substitution  for. 
comparable  activities  previously  carried  on 
without  Federal  assistance. 


Signature  of  Authorized  Certifying  Official 


Tide 


Date 

Attachment  N 
Alabama 

Carolyn  Lapsley,  Director 

E)epartment  of  Human  Resources,  Division  of 

Child  Support 
50  Ripley  Street 
Montgomery,  AL  36130-1801 
rVD  Director's  Phone:  (334)  242-9300  IVD 

Director's  Fax:  (334)  242-0606 
In  State  Office  Phone:  1-^00-282^347  (334) 

242-9300 
Nationwide  Office  Phone: 
Office  Fax:  (334)  242-0606 
E-Mail:  DHRCSE@zebra.net 

Alaska 

Barbara  Miklos,  Director 

Child  Support  Enforcement  Division 

550  West  7th  Avenue,  Suite  312 

Anchorage,  AK  99501-6699 

IVD  Director's  Phone:  (907)  269-6804  IVD 

Director's  Fax:  (907)  269-6868 
In  State  Office  Phone:  (800)  478-3300  (907) 

269-6813 
Nationwide  Office  Phone: 
Office  Fax:  (907)  269-6813 
E-Mail:  Barbara Miklos@revenue.state.ak.us 

American  Somoa 

Fainuuletei  L  Ala'ilma-Uta,  Assistant 

Attorney  General 
Office  of  the  Attorney  General 
P.O.  Box  7 

Pago  Pago,  AS  96799 
IVD  Director's  Phone:  (684)  633-7161  or  633- 

4163  IVD  Director's  Fax:  (684)  633-1838 
In  State  Office  Phone: 
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Nationwide  Office  Phone: 
Office  Fax: 

Arizona 

Nancy  Mendoza,  Director 

Department  of  Economic  Security,  Division 

of  Child  Support  Enforcement 
P.O.  Box  40458,  Site  Code  021A 
(Street  Address:  3443  N.  Central  Avenue,  4th 

Floor,  Phoenix,  AZ  85012) 
Phoenix,  AZ  85067 
IVD  Director's  Phone:  (602)  274-7646  FVD 

Director's  Fax:  (602)  274-8250 
In  State  Office  Phone:  (602)  252-4045 
Nationwide  Office  Phone: 
Office  Fax: 

Arkansas 

Dan  Mc  Donald,  Administrator 
Office  of  Child  Support  EInforcement, 

Division  of  Revenue 
P.O.  Box  8133 

(712  W.  3rd  Street  ZIP  72201) 
Little  Rock,  AR  72203 
IVD  Director's  Phone:  (501)  682-6169  IVD 

Director's  Fax:  (501)  682-6002 
In  State  Office  Phone:  (501)  682-8398 
Nationwide  Office  Phone:  (800)  264-2445 

(payments)  (800)  247-4549  (program) 
Office  Fax:  (501)  682-6002 
E-Mail:  dan.mcdonald@mail.state.ar.us 

California 

Bill  Walsh,  Acting  Chief 

Office  of  Child  Support 

P.O.  Box  944245 

Sacramento,  CA  95814 

IVD  Director's  Phone:  (916)  654-1556  FVD 

Director's  Fax:  (916)  653-8690 
In  State  Office  Phone:  (916)  654-1532  (800) 

952-5253 
Nationwide  Office  Phone: 
Office  Fax:  (916)  657-3791 
E-Mail:  bill.walsh@dss.ca.gov 

Colorado 

Pauline  Burton,  Director 

Department  of  Human  Services,  Division  of 

Child  Support  Enforcement 
1575  Sherman  Street,  2nd  floor 
Denver,  CO  80203-1714 
IVD  Director's  Phone:  (303)  839-1203  IVD 

Director's  Fax:  (303)  839-1332 
In  State  Office  Phone:  (303)  866-5994 
Nationwide  Office  Phone: 
Office  Fax:  (303)  866-2214 
E-Mail:  Pauline.Burton@state.co.us 

Connecticut 

Diane  Fray,  Director 

Department  of  Social  Services,  Bureau  of 

Child  Support  Enforcement 
25  Sigoumey  Street 
Hartford,  CT  06105-5033 
IVD  Director's  Phone:  (860)  424-5251  IVD 

Director's  Fax:  (860)  951-2996 
In  State  Office  Phone:  (860)  424-5251 
Nationwide  Office  Phone:  (800)  228-5437 

(problems)  (800)  647-8872  (info)  (800) 

698-0572  (payments) 
Office  Fax:  (860)  951-2996 
E-Mail:  Diane. Fray®po. stated,  us 

Delaware 

Karryl  D.  Hubbard,  Director 
Department  of  Health  and  Social  Services, 
Division  of  Child  Support  Enforcement 


Herman  Hallaway  Campus  (street  addr:  1901 

North  Dupont  Hwy) 
P.O.  Box  904 
New  Castle,  DE  19720 
rVD  Director's  Phone:  (302)  577-4807  IVD 

Director's  Fax:  (302)  577-4873 
In  State  Office  Phone:  (302)  577-4863  (302) 

577-4800 
Nationwide  Office  Phone: 
Office  Fax:  (302)  577-4873 
E-Mail:  Khubbard@state.de. us 

District  of  Columbia 

Phil  Browning,  Chief 

Office  of  Paternity  and  Child  Support 

Enforcement 
441  Fourth  Street  NW  5th  Floor 
Washington.  DC  20024-2480 
IVD  Director's  Phone:  (202)  724-1548  IVD 

Director's  Fax:  (202) 
In  State  Office  Phone:  (202)  724-1444 
Nationwide  Office  Phone: 
Office  Fax: 
E-Mail:  DCIVD  Browning@hotmail.com 

Florida 

Lillie  Bogan,  Director 

Department  of  Revenue,  Child  Support 

Enforcement  Program 
P.O.  Box  8030 
Tallahassee,  FL  32314-8030 
IVD  Director's  Phone:  (850)  488-8733  IVD 

Director's  Fax:  (850)  921-0792 
In  State  Office  Phone:  (850)  922-9590 
Nationwide  Office  Phone; 
Office  Fax:  (850)  414-1698 
E-Mail:  bogpnl@dor. state. fl. us 

Geoipa 

Martin  Elmore,  Director 

Department  of  Human  Resources,  Child 

Support  Enforcement 
P.O.  Box  38450 
(2  Peachtree  Street,  N.W.,  Suite  15-107,  Zip 

30303) 
Atlanta,  GA  30334-0450 
IVD  Director's  Phone:  (404)  657-3851/3856 

IVD  Director's  Fax:  (404)  657-3326 
In  State  Office  Phone:  (404)  657-3851  (800) 

227-7993  (for  area  codes  706  and  912)  (for 

404  and  770  dial  c) 
Nationwide  Office  Phone: 
Office  Fax:  (404)  657-3326 
E-Mail:  mdelmore@dhr.state.ga.us 

Guam 

Kathy  Montague,  Deputy  Attorney  General 
Department  of  Law,  Child  Support 

Enforcement  Unit 
238  Archbishop  F.C.  Flores  Street 
Agana,  GU  96910 
IVD  Director's  Phone:  (671)  475-3360/3363 

IVD  Director's  Fax:  (617)  477-6118 
In  State  Office  Phone:  Oil  (671)  475-3360 
Nationwide  Office  Phone: 
Office  Fax: 
E-Mail:  kmontague@ns.gu 

Hawaii 

Mike  L.  Meaney,  Administrator 
Department  of  Attorney  General.  Child 

Support  Enforcement  Agency 
Keiiiuhihewa  State  Office  Building 
Kapolei.  HI  96707 
IVD  Director's  Phone:  (808)  692-7000  IVD 

Director's  Fax:  (808)  692-7134 
In  State  Office  Phone:  (808)  587-r3695 


Nationwide  Office  Phone: 

Office  Fax: 

E-Mail:  csca-adm@pixi.com 

Idaho 

Tamara  Prisock,  Chief 

Department  of  Health  and  Welfare.  Bureau  of 

Child  Support  Services 
P.O.  Box  83720 

(450  West  State  Street.  6th  Floor  Zip  83702) 
Boise.  ID  83720-0036 
IVD  Director's  Phone:  (208)  334-5719  IVD 

Director's  Fax:  (208)  334-5817 
In  State  Office  Phone:  (208)  334-2479 
Nationwide  Office  Phone:  (800)  356-9868 
Office  Fax:  (208)  334-0666 
E-Mail:  Prisockt@idh  w.sate.  id.  us 

Illinois 

Robert  Lyons.  Administrator 

Illinois  Department  of  Public  Aid,  Division  of 

Child  Support  Enforcement 
32  W.  Randolph  Street.  Rm  923 
Chicago,  IL  60601 
rVD  Director's  Phone:  (217)  524-4602  IVD 

Director's  Fax:  (217)  524-4608 
In  State  Office  Phone:  (217)  524-4602  (800) 

447-4278 
Nationwide  Office  Phone: 
Office  Fax:  (217)  524-4608 
E-Mail:  AlDD5107@DPAO84R2.state.il  .us 

Indiana 

Joe  Mamlin,  Director 

Child  Support  Bureau 

402  West  Washington  Street,  Rm  W360 

Indianapolis,  IN  46204 

IVD  Director's  Phone:  (317)  232-4877  IVD 

Director's  Fax:  (317)  233-4925 
In  State  Office  Phone:  (317)  233-5437 
Nationwide  Office  Phone: 
Office  Fax:  (317)  233-4932 
E-Mail:  jmamlin@fssa. state. in.us 

Iowa 

Nancy  Thoma,  Director 

Department  of  Human  Services,  Bureau  of 

Collections 
Hoover  Building — 5th  Floor 
Des  Moines.  lA  50319 
IVD  Director's  Phone:  (515)  281-8886  IVD 

Director's  Fax:  (515)  281-8854 
In  State  Office  Phone:  (515)  281-5580 
Nationwide  Office  Phone: 
Office  Fax:  (515)  281-8854 
E-Mail:  nthoma@dbs.state.ia.us  " 

Kansas 

James  A.  Robertson.  Administrator 
Department  of  Social  &  Rehabilitation 

Services,  Child  Support  Enforcement 

Program 
P.O.  Box  497 
(Street  Address:  300  S.W.  Oakley  Street. 

Biddle  Bldg.  Topeka,  KS  66606) 
Topeka,  KS  66601 
IVD  Director's  Phone:  (785)  296-3237  IVD 

Director's  Fax:  (785)  296-5206 
In  State  Office  Phone:  (913)  29&-3237 
Nationwide  Office  Phone:  (800)  432-0152 

(withholdi.ig)  (800)  570-6743  (collections) 

(800)  432-3913  (fraud  hot) 
Office  Fax:  (913)  296-5206 
E-Mail:  /oJcr@sr*  iddle.wpo. state. ks. us 

Kentucky 

Steven  P.  Veno.  Director 
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Cabinet  for  Human  Resources,  Division  of 

Child  Support  Enforcement 
275  East  Main  Street 
Frankfort.  KY  40621 
rVD  Director's  Phone:  (502)  564-2285  ex  404 

IVD  Director's  Fax:  (502)  564-5988 
In  State  Office  Phone:  (502)  564-2285 
Nationwide  Office  Phone: 
Office  Fax:  (502)  564-5988 
E-Mail:  Steven. veno®maU. state. ky. us 

Louisiana 

Gordon  Hood,  Director 

Support  Enforcement  Services,  Office  of 

Family  Support 
P.O.  Box  94065 
Baton  Rouge.  LA  70804-4065 
IVD  Director's  Phone:  (504)  342-4780  IVD 

Director's  FaxH504)  342-7397 
In  State  Office  Phone:  (504)  342-4780  (800) 

256-4650  (payments) 
Nationwide  Office  Phone: 
Office  Fax:  (504)  342-7397 
E-Mail:  ghood@dss.state.la.us 

Maine 

Stephen  L.  Hussey,  Director 

Dept  of  Human  Services,  Bureau  of  Family 

Independence,  Div  of  Support  Enforcement 

and  Recovery 
State  House  Station 
Augusta,  ME  04333 
IVD  Director's  Phone:  (207)  287-2886  IVD 

Director's  Fax:  (207)  287-5096 
In  State  Office  Phone:  (207)  287-2886  (800) 

371-3101 
Nationwide  Office  Phone: 
Office  Fax:  (207)  287-2886 
E-Mail:  stephen.L.hussey®state.me.us 

Maryland 

Theresa  Kaiser,  Acting  Executive  Director 

Child  Support  Enforcement  Administration 

311  West  Saratoga  Street 

Baltimore,  MD  21201 

IVD  Director's  Phone:  (410)  767-7674  or  7358 

IVD  Director's  Fax:  (410)  333-8992 
In  State  Office  Phone:  (410)  767-7619  (800) 

332-6347 
Nationwide  Office  Phone: 
Office  Fax:  (410)  333-8992 

Massachusetts 

Amy  fitter,  Deputy  Commissioner 
Department  of  Revenue,  Child  Support 

Enforcement  Division 
141  Portland  Street 
Cambridge,  MA  02139-1937 
IVD  Director's  Phone:  (617)  577-7200  ex 

30482  or  30405  IVD  Director's  Fax:  (617) 

621-4991 
In  State  Office  Phone:  (617)  577-7200 
Nationwide  Office  Phone:  (800)  332-2733 
Office  Fax:  (617)  621-4991 
E-Mail:  pittet^ma-cse.org 

Michigan 

Wallace  Dutkowski,  Director 

Family  Independency  Agency,  Office  of 

Child  Support 
P.O.  Box  30478 
(Street  Address:  7109  W.  Saginaw  Hwy., 

Lansing,  MI) 
Lansing.  MI  48909-7978 
IVD  Director's  Phone:  (517)  373-7570  IVD 

Director's  Fax:  (517)  373-4980 
In  State  Office  Phone:  (517)  373-7570 


Nationwide  Office  Phone: 
Office  Fax:  (517)  373-4980 
E-Mail:  dutkowsldvv@state.mi.us 

Minnesota 

Laura  Kadwell,  Director 

Department  of  Human  Services,  Office  of 

Child  Support  Enforcement 
444  Lafayette  Road,  4th  floor 
St.  Paul,  MN  55155-3846 
IVD  Director's  Phone:  (651)  297-8232  IVD 

Director's  Fax:  (651)  297-4450 
In  State  Office  Phone:  (651)  296-2542 
Nationwide  Office  Phone: 
Office  Fax:  (651)  297-4450 
E-Mail:  laura.kadwell@state.mn.us 

Mississippi 

Richard  Harris,  Director 

Department  of  Human  Services,  Division  of 

Child  Support  Enforcement 
P.O.  Box  352 
Jackson,  MS  39205 
IVD  Director's  Phone:  (601)  359-4863  IVD 

Director's  FAX:  (601)  359-^415 
In  State  Office  Phone:  (601)  359-4861  (800) 

354-6039  (Hins,  Rankin,  and  Madison 

counties) 
Nationwide  Office  Phone:  (800)  435-5437 
Office  Fax:  (601)  359-4415 
E-Mail:  rhanis@mdhs.state.msMS 

Missouri 

Brian  Kinkade,  Director 

Department  of  Social  Services,  Division  of 

Child  Support  Enforcement 
P.O.  Box  2320 
(227  Metro  Drive) 
Jefferson  City,  MO  65101-2320 
IVD  Director's  Phone:  (573)  751-1374  IVD 

Director's  Fax:  (573)  751-8450 
In  State  Office  Phone:  (573)  751-4301 
Nationwide  Office  Phone;  (800)  859-7999 
Office  Fax:  (573)  751-8450 
E-Mail:  bkinkade@mail.state.mo.us 

Montana 

Mary  Ann  Wellbank,  Administrator 
Department  of  Social  and  Rehabilitation 

Services,  Child  Support  Enforcement 

Division 
P.O.  Box  202943 
(Street  Address:  3075  N.  Montana  Ave.,  Suite 

112,  Helena,  MT  59620) 
Helena,  MT  59620 
IVD  Director's  Phone:  (406)  444-3338  IVD 

Director's  Fax:  406)  444-1370 
In  State  Office  Phone:  (406)  442-7278  (800) 

346-5437 
Nationwide  Office  Phone: 
Office  Fax:  (406)  444-1370 
E-Mail  :m  weUbank@mt.gov 

Nebraska 

Daryl  D.  Wusk,  CSE  Administrator 
Department  of  Health  and  Human  Services, 

Child  Support  Enforcement  Office 
P.O.  Box  94728 
West  Campus  Folsom  and  West  Prospector 

Place 
Lincoln,  NE  68509-^728 
IVD  Director's  Phone:  (402)  479-5555  IVD 

Director's  Fax:  (402)  479-5543 
In  State  Office  Phone:  (402)  471-9160  (800) 

831-4573 
Nationwide  Office  Phone: 
Office  Fax:  (402)  471-9455 


E-Mail:  Daryl.Wusk@hhss.state.ne.us 
Nevada 

Leland  Sullivan,  Chief 

Child  Support  Enforcement  Program,  Nevada 

State  Welfare  Division 
2527  North  Carson  Street,  Capitol  complex 
Carson  City,  NV  89716 
IVD  Director's  Phone:  (702)  687-4744  IVD 

Director's  Fax:  (702)  684-8026 
In  State  Office  Phone:  (792)  687-4744  (800) 

922-0900 
Nationwide  Office  Phone: 
Office  Fax;  (702)  684-6026 
E-Mail:  1  dimmick@govmail. state. nv.  us 

New  Hampshire 

Lloyd  Peterson,  Acting  Administrator 
Office  of  Program  Support,  Office  of  Child 

Support 
HealUi  and  Human  Services  Building 
6  Hazen  Drive 
Concord,  NH  03301 
IVD  Director's  Phone:  (603)  271-4287  IVD 

Director's  Fax:  (603)  271-4787 
In  State  Office  Phone:  (603)  271-4427  (800) 

852-3345  ext  4427 
Nationwide  Office  Phone:  • 

Office  Fax:  (603)  271-4787 
E-Mail:  dhhs.state.nh.us 

New  Jersey 

Alisha  Griffin,  Director 

Department  of  Human  Services,  Bureau  of 

Child  Support  and  Paternity  Programs, 

Division  of  Family  Dev 
P.O.  Box  716 
Trenton,  NJ  08625-0716 
IVD  Director's  Phone:  (609)  588-2402  IVD 

Director's  Fax:  (609)  588-3369 
In  State  Office  Phone:  (609)  588-2915 
Nationwide  Office  Phone:  (800)  621-5437 
Office  Fax:  (609)  588-2354 
E-Mail:  agriffin@dhs.state.nj.us 

New  Mexico 

Ben  Silva,  Director 

Department:  Human  Services  Department, 

Child  Support  Enforcement  Bureau 
P.O.  Box  25109 
(Street  Address:  2025  S.  Pacheco,  Santa  Fe, 

NM  87504) 
Santa  Fe,  NM  73512 
IVD  Director's  Phone:  (505)  827-7200  IVD 

Director's  Fax:  (505)  827-7285 
In  State  Office  Phone:  (505)  827-7200  (800) 

432-6217 
Nationwide  Office  Phone: 
Office  Fax:  (505)  827-7285 

New  York 

Robert  Doar,  Director 

Department  of  Social  Services,  Office  of    • 

Child  Support  Enforcement 
P.O.  Box  14 
(Street  Address:  One  Conunerce  Plaza, 

Albany.  NY  12260) 
Albany,  NY  12260-0014 
rVD  Director's  Phone:  (518)  474-9081  IVD 

Director's  Fax:  (518)  486-3127 
fa  State  Office  Phone:  (518)  474-9081 
Nationwide  Office  Phone:  (800)  343-8859 
Office  Fax:  (518)  486-3127 
E-Mail:  robeTt.doai@d fa. state. ny.  us 

North  Carolina 

Barry  A.  Miller,  Chief 
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Department  of  Human  Resources,  Division  of 

Social  Services,  Child  Support 

Enforcement  Section 
100  East  Six  Forks  Road 
Raleigh.  NC  27609-7750 
IVD  Director's  Phone:  (919)  420-7982  IVD 

Director's  Fax  (919)  571-4126 
In  State  Office  Phone:  (919)  571-4114  (800) 

992-9457 
Nationwide  Office  Phone: 
Office  Fax:  (919)  571-4126 
E-Mail:  bmiller3@dhr.state.nc.us 

North  Dakota 

Mike  Schwindt,  Director 
Department  of  Human  Services,  Child 

Support  Enforcement  Agency 
P.O.  Box  7190 
(Street  Address:  1929  North  Washington 

Street,  Bismarck,  ND  58507-7190) 
Bismarck,  ND  58507-7190 
IVD  Director's  Phone:  (701)  328-3582  or 

5493,  IVD  Director's  Fax:  (701)  328-6575 
In  State  Office  Phone:  (701)  328-3582.  (800) 

755-8530 
Nationwide  Office  Phone: 
Office  Fax:  (701)  328-5497 
E-Mail:  soschm@state.nd.us 

Ohio 

Barbara  Saunders,  Deputy  Director 
Department  of  Human  Services,  Office  of 

Child  Support  Enforcement 
30  East  Broad  Street,  31st  Floor 
Columbus.  OH  43266-0423 
IVD  Director's  Phone:  (614)  752-6561,  IVD 

Director's  Fax:  (614)  752-9760 
In  State  Office  Phone:  (614)  752-6561  (800) 

686-1556 
Nationwide  Office  Phone: 
Office  Fax:  (614)  752-9760 
E-Mail:  saundb@odhs.state.oh.us 

Oklahoma 

Ray  Weaver,  Administrator 
Department  of  Human  Services,  Child 

Support  Enforcement  Division 
P.O.  Box  53552 
(Street  Address:  2409  N.  Kelley  Avenue, 

Annex  Building,  Oklahoma  City.  OK  73152 
Oklahoma  City,  OK  73152 
IVD  Director's  Phone:  (405)  522-5871,  IVD 

Director's  Fax:  (405)  522-2753 
In  State  Office  Phone:  (405)  522-5871 
Nationwide  Office  Phone:  (800)  522-2922 
Office  Fax:  (405)  522-2753 
E-Mail: 

Elaine.Hudson@dhs.oklaosf.state.ok.us 

Oregon 

Kevin  Aguirre,  Director 

Department  of  Human  Resources,  Adult  and 

Family  Services  Division 
Oregon  Child  Support  Program 
500  Summer  St.  NE 
Salem,  OR  97310-1013 
IVD  Director's  Phone:  (503)  945-5600,  IVD 

Director's  Fax:  (503)  373-7492 
In  State  Office  Phone:  (503)  378-5567,  (800) 

850-0288  (800)  850-0294  (rotary) 
Nationwide  Office  Phone: 
Offixe  Fax:  (503)  391-5526 
E-Mail:  kevin.aguirre@state.or.us 

Pennsylvania 

Daniel  Richard,  Director 


Department  of  Public  Welfare,  Bureau  of 

Child  Support  Enforcement 
P.O.  Box  8018 
(Street  Address:  1303  North  Seventh  St., 

17102  Commerce  Bldg..  12th  Floor,  Harri 

Harrisburg.  PA  17105 
IVD  Director's  Phone:  (717)  783-5441  IVD 

Director's  FAX:  (717)  772-4936 
In  State  Office  Phone:  (717)  787-3672 
Nationwide  Office  Phone:  (800)  932-0211 
Office  Fax:  (717)  787-9706 

Puerto  Rico 

Miguel  Verdiales,  Administrator 
Department  of  Social  Services, 

Administration  for  Child  Support 
P.O.  Box  3349 
San  Juan,  PR  00902 
IVD  Director's  Phone:  (787)  767-1886  IVD 

Director's  FAX:  (787)  282-8324 
In  State  Office  Phone:  (787)  767-1500 
Nationwide  Office  Phone:  (800)  932-0211 
Office  Fax:  (787)  723-6187 
E-Mail:  mverdial@coqui.net 

Rhode  Island 

John  F.  Murphy.  Administrator 
Department  of  Administration,  Division  of 

Child  Support  Enforcement 
77  Dorrance  Street 
Providence,  RI  02903 
IVD  Director's  Phone:  (401)  222-2847  IVD 

Director's  FAX:  (401)  222-2887 
In  State  Office  Phone:  (410)  277-2847  (800) 

922-0536 
Nationwide  Office  Phone: 
Office  Fax:  (401)  277-6674 
E-Mail:  MurphyJF@tax.state.ri.vs 

South  Carolina 

Larry  J.  McKeown.  Director 

Department  of  Social  Services,  Child  Support 

Enforcement  Division 
P.O.  Box  1469 
(Street  Address:  3150  Harden  Street. 

Columbia,  SC  29202-1469) 
Columbia.  SC  29202-1469 
IVD  Director's  Phone:  (803)  737-5870  IVD 

Director's  FAX:  (803)  737-6032 
In  State  Office  Phone:  (803)  737-5875  (800) 

768-6779  (payments) 
Nationwide  Office  Phone:  (803)  768-5858 
Office  Fax:  (803)  737-6032 
E-Mail:  mthigpen@dss.stale.sc.us 

South  Dakota 

Terry  Walter.  Program  Administrator 
Department  of  Social  Services,  Office  of 

Child  Support  Enforcement 
700  Governor's  Drive,  Suite  84 
Pierre,  SD  57501-2291 
IVD  Director's  Phone:  (605)  773-3641  IVD 

Director's  Fax:  (605)  773-5246 
In  State  Office  Phone:  (605)  773-3641 
Nationwide  Office  Phone: 
Office  Fax:  (605)  773-5246 
E-Mail:  Terry. WaHeT@State.sd.us  - 

Tennessee 

Glenda  Sherron,  Director 
Department  of  Human  Ser\'ices.  Child 

Support  Services 
Citizens  Plaza  Building.  12th  Floor 
400  Deadrick  Street 
Nashville,  TN  37248-7400 
rVD  Director's  Phone:  (615)  313-4879  IVD 

Director's  Fax:  (615)  741-4165 


In  State  Office  Phone:  (615)  313-4880  (800) 

874-0530  (payments) 
Nationwide  Office  Phone: 
Office  Fax:  (615)  532-2791 
E-Mail:  gshearon@niail.state.tn. us 

Texas 

Howard  Baldwin.  Director 

Office  of  the  Attorney  General.  Child  Support 

Division 
P.O.  Box  12017 
(Street  Address:  5500  E.  Oltorf,  Austin.  TX 

78741) 
Austin.  TX  78711-2017 
IVD  Director's  Phone:  (512)  460-6000  IVD 

Director's  Fax:  (512)  460-6028 
In  State  Office  Phone:  (512)  460-6000 
Nationwide  Office  Phone:  (800)  252-8014 
Office  Fax:  (512)  834-9712 
E-Mail:  Howard. Baldwin@oag.state.tx.us 

Utah 

James  Kidder.  Director 

Department  of  Human  Services.  Bureau  of 

Child  Support  Services 
P.O.  Box  45011 
(515  East.  100  South,  Salt  Lake  City,  UT 

84145-0011) 
Salt  Lake,  UT  84145-0011 
IVD  Director's  Phone:  (801)  536-8911  IVD 

Director's  Fax:  (801)  536-8509 
In  State  Office  Phone:  (801)  536-8500 
Nationwide  Office  Phone:  (800)  257-9156 
Office  Fax:  (801)  536-6509 
E-Mail:  hsorsslc.jkiddei^state.  ut.us 

Vermont 

Jefferv  Cohen.  Director 

Office  of  Child  Support 

103  South  Main  Street 

Waterbury,  VT  05671-1901 

IVD  Director's  Phone:  (802)  241-2319  IVD 

Director's  Fax:  (802)  244-1483 
In  State  Office  Phone:  (802)  244-1483 
Nationwide  Office  Phone:  (800)  786-3214 
Office  Fax:  (802)  244-1483 
E-Mail:  jeffc®wpgatel. ahs. state. vt. us 

Virgin  Islands 

Cisselon  D  Nichols,  Director 
Department  of  Justice,  Paternity  and  Child 

Support  Division 
GERS  Building,  2nd  Floor 
48B-50C  Krondprans  Gade 
St.  Thomas,  VI  00802 
IVD  Director's  Phone:  (809)  775-3070  IVD 

Directors  Fax:  (809)  775-3808 
In  State  Office  Phone:  (809)  774-4339 
Nationwide  Office  Phone: 
Office  Fax:  (809]  774-9710 

Virginia 

Nathaniel  Young,  Jr.,  Director 
Department  of  Social  Services.  Division  of 

Child  Support  Enforcement 
730  East  Broad  Street 
Richmond.  VA  23219 
IVD  Director's  Phone:  (804)  692-1501  IVD 

Director's  Fax:  (804)  692-1543 
In  State  Office  Phone:  (804)  692-1428  (800) 

468-8894 
Nationwide  Office  Phone: 
Office  Fax:  (804)  692-1405 
E-Mail:  NLY900@dcse.dss.state.va.us 

Washington 

Meg  Sollenberger.  Director 
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DSHS,  Division  of  Child  Support 

P.O.  Box  9162 

(Street  Address:  712  Pear  St..  SE,  Olympia, 

WA  98507) 
Olympia.  WA  98507 
IVD  Directors  Phone:  (360)  664-5441  IVD 

Director's  Fax:  (360)  506-3274 
In  State  Office  Phone:  (360)  664-5005 
Nationwide  Office  Phone:  (800)  457-6202 
Office  Fax:  (206)  Seattle  Area  Code 
E-Mail:  msolIenb@dshs.wa.gov 

West  Virginia 

Lena  S  Hill.  Commissioner 

Department  of  Health  &  Human  Resources, 

Bureau  of  Child  Support  Enforcement 
Building  6,  Room  817 
State  Capitol  Complex 


Charleston,  WV  25305 

IVD  Director's  Phone:  (304)  558-3780  IVD 

Director's  Fax:  (304)  558-4092 
In  State  Office  Phone:  (304)  558-3780 
Nationwide  Office  Phone:  (800)  249-3778 
Office  Fax: 

Wisconsin 

Susan  Pfeiffer,  Director 

Bureau  of  Child  Support,  Division  of 

Economic  Support 
P.O.  Box  7935 
(Street  Address:  1  West  Wilson  Street,  Room 

382.  Madison.  WI  53707) 
Madison.  WI  53707-7935 
IVD  Director's  Phone:  (608)  266-9909  IVD 

Director's  Fax:  (608)  267-2824 
In  State  Office  Phone:  (608)  266-9909 


Nationwide  Office  Phone: 
Office  Fax:  (608)  267-2824 
E-Mail:  pfeifsu@dwd.state.wi.us 

Wyoming 

William  D  Schaad,  Administrator 
Department  of  Family  Services,  Child 

Support  Enforcement  Program 
Hathaway  Building,  Rm  361 
2300  Capital  Avenue 
Cheyenne.  WY  82002-0170 
IVD  Director's  Phone:  (307)  777-3695  IVD 

Director's  Fax:  (307)  777-3693 
In  State  Office  Phone:  (307)  777-7631 
Nationwide  Office  Phone:  (800)  457-3659 
Office  Fax:  (307)  777-3693 
E-Mail:  dschaa@missc.state.ivy.us 

BILUNG  CODE  4184-01-M 
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Attachment  O 


APPLICANT'S  CHECKLIST 


This  checklist  will  assist  you  with  preparing  and  assembling  your  application.  Completing  the  checklist  can  help  ensure  that  you  do  not  omit  key 
infonnation.  Because  this  checklist  is  used  by  many  ACF  programs,  some  of  the  information  might  not  apply  to  your  application.  This  checklist 
DOES  NOT  have  to  be  completed  and  returned  with  your  appUcatioa 


Yes        1  Induded 

|N/A       1 

Authorizing  official  read  and  understood  Certification  Regarding  Debarment,  Suspension,  and  Other 
Responsibility  Matters? 

m 

Authorizing  ofhdal  read  and  understood  Certification  Regarding  Drug-Free  Workplace  Requirements- 
Grantees  Other  Than  Individuals? 

Authorizing  official  read  and  understood  Certificahon  ReKardinR  Environmental  Tobacco  Smoke? 

^^^H 

Application  for  Federal  Assistance  (SF  424)  was  completed?  Proper  Sij^iature  and  Date  for  Line  18? 

I 

Budget  Information-Non-Construction  Programs  (SF  424A)  or  Budget  Information-Construction 
Programs  (SF  424Q  was  completed? 

Assurances-  Non-Construction  Programs  (SF  424B)  or  Assurances— Construction  Programs  (SF  424D^as 
completed?  (Proper  Signature  and  Date?) 

Certification  ReKardinK  Lobbying  was  completed?  (Proper  Signature  and  Date?) 

Disclosure  of  Lobbying  Activities  was  completed?  (Proper  Signature  and  Date?) 

Other  special  certifications,  assurances,  and/  or  disclosures  required  imder  the  program  were  completed 
(e.g.,  maintenance  of  effort  certification)? 

Proof  of  nonprofit  status  was  provided? 

Has  additional  information  such  as  biographicalsketch(es)  with  job  descnption(s)  and  other  additional 
information  been  attached,  when  required? 

For  a  Supplemental  appbcation,  does  the  detailed  budget  only  address  the  additional  funds  requested? 

Checked  all  budget  computations  for  accuracy? 

FOLLOW-UP  QUESTIONS 


On  the  Application  for  Federal  Assistance  (SF  424), 

=»      did  you  enter  the  application  number  issued  by  the  sponsoring  ACF  office  in  the  'Federal  Identjfier"  bkxk? 

=»     did  you  type  the  12  digit  Payee  EIN  or  PIN  previously  assigned  to  your  organization  by  DHHS  in  the  'Federal  Identifier'  block? 

^      is  the  EIN  in  Item  #6  assigned  to  the  organization  and  organizational  unit  named  in  Item  #5? 

=»      did  you  include  city,  county,  state  and  zip  code  of  the  applicant  did  organization  in  Item  #5? 

=»     has  the  appropriate  box  been  checked  in  Item  #16? 

^      has  the  entire  proposed  project  period  been  identified  in  Item  #13? 

On  the  Budget  Information  form  (SF  424A  or  SF  424Q, 

=>     do  the  totals  in  Section  B  match  the  totab  provided  in  the  budget  and  budget  narrative? 


YES         N/A 


SUGGESTED  ORDERING  OF  APPLICATION  MATERIALS 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-451 2-N-02] 

Notice  of  Regulatory  Waiver  Requests 
Granted 

agency:  Office  of  the  Secretary.  HUD. 
action:  Public  Notice  of  the  Granting  of 
Regulatory  Waivers  from  April  1, 1999 
through  June  30. 1999. 

summary:  Under  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (the  "HUD  Reform 
Act"),  HUD  is  required  to  make  public 
all  approval  actions  taken  on  waivers  of 
regulations.  This  notice  is  the  thirty- 
fourth  in  a  series,  published  on  a 
quarterly  basis,  providing  notification  of 
waivers  granted  during  the  preceding 
reporting  period.  The  purpose  of  this 
notice  is  to  comply  with  the 
requirements  of  section  106  of  the  HUD 
Reform  Act. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  about  this  notice, 
contact  Camille  E.  Acevedo,  Assistant 
General  Counsel  for  Regulations,  Room 
10276,  U.S.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW,  Washington,  DC  20410-0500; 
telephone  (202)  708-3055  (this  is  not  a 
toll-free  number).  Hearing-or  speech- 
impaired  persons  may  access  this 
nimiber  via  TTY  by  calling  the  toll-free 
Federal  hiformation  Relay  Service  at 
(800)  877-8339.  For  information 
concerning  a  particular  waiver  action 
for  which  public  notice  is  provided  in 
this  document,  contact  the  person 
whose  name  and  address  is  set  out  for 
the  particular  item  in  the  accompanying 
list  of  waiver-grant  actions. 
SUPPLEMENTARY  INFORMATION:  As  pari  of 
the  Housing  and  Urban  Development 
Reform  Act  of  1989  (the  "HUD  Reform 
Act"),  the  Congress  adopted,  at  HUD's 
request,  legislation  to  limit  and  control 
the  granting  of  regulatory  waivers  by 
HUD.  Section  106  of  the  HUD  Reform 
Act  added  a  new  section  7(q)  to  the 
Department  of  Housing  and  Urban 
Development  Act  (2  U.S.C.  3535(q)), 
which  provides  that: 

1.  Any  waiver  of  a  regulation  must  be 
in  writing  and  must  specify  the  groimds 
for  approving  the  waiver; 

2.  Authority  to  approve  a  waiver  of  a 
regulation  may  be  delegated  by  the 
Secretary  only  to  an  individual  of 
Assistant  Secretary  rank  or  equivalent 
rank,  and  the  person  to  whom  authority 
to  waive  is  delegated  must  also  have 
authority  to  issue  the  particular 
regulation  to  be  waived; 

3.  Not  less  than  quarterly,  the 
Secretary  must  notify  the  public  of  all 


waivers  of  regulations  that  HUD  has 
approved,  by  publishing  a  notice  in  the 
Federal  Re^ster.  These  notices  (each 
covering  the  period  since  the  most 
recent  previous  notification)  shall: 

a.  Identify  the  project,  activity,  or 
undertaking  involved; 

b.  Describe  the  nature  of  the  provision 
waived,  and  the  designation  of  the 
provision; 

c.  Indicate  the  name  and  title  of  the 
person  who  granted  the  waiver  request; 

d.  Describe  briefly  the  grounds  for 
approval  of  the  request; 

e.  State  how  additional  information 
about  a  particular  waiver  grant  action 
may  be  obtained. 

Section  106  of  the  HUD  Reform  Act 
also  contains  requirements  applicable  to 
waivers  of  HUD  handbook  provisions 
that  are  not  relevant  to  the  purpose  of 
this  notice. 

Today's  document  follows 
publication  of  HUD's  Statement  of 
Policy  on  Waiver  of  Regulations  and 
Directives  issued  by  HUD  on  April  22, 
1991  (56  FR  16337).  This  is  the  thirty- 
fourth  notice  of  its  kind  to  be  published 
under  section  106  of  the  HUD  Reform 
Act.  This  notice  updates  HUD's  waiver- 
grant  activity  from  April  1, 1999 
through  Jime  30, 1999. 

For  ease  of  reference,  waiver  requests 
granted  by  departmental  officials 
authorized  to  grant  waivers  are  listed  in 
a  sequence  keyed  to  the  section  number 
of  the  HUD  regulation  involved  in  the 
waiver  action.  For  example,  a  waiver- 
grant  action  involving  exercise  of 
authority  under  24  CFR  58.73  (involving 
the  waiver  of  a  provision  in  24  CFR  part 
58)  would  come  early  in  the  sequence, 
while  waivers  of  24  CFR  part  990  would 
be  among  the  last  matters  listed. 

Where  more  than  one  regulatory 
provision  is  involved  in  the  grant  of  a 
particular  waiver  request,  the  action  is 
listed  imder  the  section  number  of  the 
first  regulatory  requirement  in  title  24 
that  is  being  waived  as  part  of  the 
waiver-grant  action.  (For  example,  a 
waiver  of  both  §  58.73  and  §  58.74 
would  appear  sequentially  in  the  listing 
imder§  58.73.) 

Waiver-grant  actions  involving  the 
same  initial  regulatory  citation  are  in 
time  sequence  beginning  with  the 
earliest-dated  waiver  grant  action. 

Should  HUD  receive  additional 
reports  of  waiver  actions  taken  diuing 
the  period  covered  by  this  report  before 
the  next  report  is  published,  the  next 
updated  report  will  include  these  earlier 
actions,  as  well  as  those  that  occxirred 
between  July  1, 1999  through  September 
30, 1999. 

Accordingly,  information  about 
approved  waiver  requests  pertaining  to 


HUD  regulations  is  provided  in  the 
Appendix  that  follows  this  notice. 

Dated:  October  4, 1999. 
Andrew  Cuomo, 

Secretary. 

Appendix — Listing  of  Waivers  of 
Regulatory  Requirements  Granted  by 
Officers  of  the  Department  of  Housing 
and  Urban  Development,  April  1, 1999 
through  June  30, 1999 

Note  to  Reader  More  information  about 
the  granting  of  these  waivers,  including  a 
copy  of  thie  waiver  request  and  approval,  may 
be  obtained  by  contacting  the  person  whose 
name  is  listed  as  the  contact  person  directly 
before  each  set  of  waivers  granted. 

For  Items  1  Through  7,  Waivers 
Granted  for  24  CFR  Part  92,  Contact: 
Cornelia  Robertson  Terry,  Field 
Management  Division,  Office  of 
Executive  Services,  Office  of 
Community  Plaiming  and  Development, 
U.S.  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410;  telephone  (202) 
708-2565.  Hearing-  Or  speech-impaired 
persons  may  access  this  number  via 
TTY  by  calling  the  Federal  Information 
Relay  Service  at  (800)  877-8339. 

1.  Regulation:  24  CFR  92.2. 
Project  Activity:  The  City  of 

Baltimore,  Maryland  requested  a  waiver 
of  certain  requirements  contained  in  the 
definition  of  the  term  "single  room 
occupancy  (SRO)"  for  a  project  that  will 
consist  of  assisted  living  units  for  the 
elderly.  The  project  will  be  converted 
from  an  old  fire  house. 

Nature  of  Requirement:  24  CFR  92.2 
contains  the  definition  of  the  term 
"single  room  occupancy  (SRO)".  The 
definition  requires  that  SRO  imits  in 
projects  that  consist  of  new 
construction,  conversion  of  non- 
residential space,  or  reconstruction 
must  contain  either  sanitary  or  food 
preparation  facilities. 

Granted  By:  Cardell  Cooper,  Assistant 
Secretary  for  Conmiunity  Planning  and 
Development. 

Date  Granted:  May  6, 1999. 

Reasons  Waived:  HUD  determined 
that  there  was  good  cause  to  grant  the 
waiver.  The  project  could  not  go 
forward  if  separate  sanitary  or  food 
preparation  facilities  would  be  required 
in  each  imit.  These  facilities  will  be 
available  for  the  low-income  elderly 
residents  of  the  project  by  installing 
shared  sanitary  facilities  and  a  common 
dining  area. 

2.  Regulation:  24  CFR  92.251. 
Project/ Activity:  The  State  of 

Oklahoma  requested  a  waiver  of  the 
HOME  Program  property  standards  with 
respect  to  funds  expended  in  Midwest 
City,  Oklahoma. 
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Nature  of  Requirement:  24  CFR  92.251 
requires  that  housing  units  assisted  with 
HOME  funds  meet  certain  property 
standards,  which  vary  according  to  the 
activity  undertaken. 

Granted  By:  Cardell  Cooper,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  June  9, 1999. 

Reasons  Waived:  HUD  determined 
that  there  was  good  cause  to  grant  the 
waiver.  The  waiver  is  needed  to 
facilitate  the  use  of  HUD  funds  for 
emergency  repairs  to  homes  and  on-site 
infrastructure  damaged  by  tornadoes. 
The  waiver  extends  to  State  HOME 
funds  expended  for  damaged  properties 
in  Midwest  City  and  any  other  areas 
included  in  the  Presidential  disaster 
declaration. 

3.  Regulation:  24  CFR  92.254(a)(4). 
Project/ Activity:  The  City  of  Little 

Rock,  Arkansas  requested  a  waiver  of 
the  affordability  and  repayment 
requirements  for  HOME-assisted 
housing. 

Nature  of  Requirement:  24  CFR 
92.254(a)(4)  requires  HOME-assisted 
housing  to  meet  certain  affordability 
requirements. 

Granted  By:  Cardell  Cooper,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  June  9, 1999. 

Reasons  Waived:  HUD  determined 
that  there  was  good  cause  for  the  waiver 
because  the  City  had  lost  two  units  out 
of  a  seven  unit  HOME-funded  rental 
development  as  a  result  of  tornado 
damage  that  ocknirred  on  January  21, 
1999. 

4.  Regulation:  24  CFR  92.500(d)(1)(C). 
Project/ Activity:  Lake  Coimty,  Illinois 

requested  an  extension  of  the  five-year 
deadline  for  the  expenditvire  of  HOME 
disaster  grant  funds. 

Nature  of  Requirement:  24  CFR 
92.500(d)(1)(C)  states  that  HUD  shall 
recapture  any  HOME  funds  not 
expended  within  five  years  after  the  last 
day  of  the  month  in  which  HUD  notified 
the  grantee  of  its  execution  of  the  HOME 
partnership  agreement. 

Granted  By:  Cardell  Cooper,  Assistant 
Secretary  for  Commimity  Planning  and  • 
Development. 

Date  Granted:  April  30, 1999. 

Reasons  Waived:  HUD  determined 
that  there  was  good  cause  to  grant  this 
waiver.  The  HOME  funds  will  be  used 
to  assist  the  homeowners  in  the 
Williams  Park  subdivision,  a  low- 
income  area  that  suffered  severely  from 
the  1993  floods  and  has  a  recurring 
flooding  problem.  The  funds  will  be 
used  to  provide  deferred  home  loans  for 
people  being  displaced  by  a  FEMA- 
funded  acquisition  and  demolition 
program. 


5.  Regulation:  24  CFR  92.500(d)(1)(C). 
Project/ Activity:  St.  Louis,  Missouri 

requested  an  extension  of  the  five-year 
deadline  for  the  expenditm^  of  HOME 
disaster  grant  funds. 

Nature  of  Requirement:  24  CFR 
92.500(d)(1)(C)  states  that  HUD  shall 
recapture  any  HOME  funds  not 
expended  within  five  years  after  the  last 
day  of  the  month  in  which  HUD  notified 
the  grantee  of  its  execution  of  the  HOME 
partnership  agreement. 

Granted  By:  Kenneth  G.  Williams, 
Deputy  Assistant  Secretary  for 
Community  Planning  and  Development. 

Date  Granted:  May  4, 1999. 

Reasons  Waived:  HUD  determined 
that  there  was  good  cause  to  grant  this 
waiver. 

6.  Regulation:  24  CFR  92.500(d)(1)(B) 
and  (C). 

F*roject/ Activity:  The  County  of  Los 
Angeles,  California  requested  a  waiver 
of  commitment  and  expenditxire 
deadlines  in  the  HOME  program. 

Nature  of  Requirement:  24  CFR 
92.500(d)(1)(B)  and  (C)  require  HOME 
funds  to  be  committed  within  two  years 
and  expended  within  five  years  of  the 
time  HUD  makes  funds  available. 

Granted  By:  Cardell  Cooper,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  June  7, 1999. 

Reasons  Waived:  HUD  determined 
that  there  was  good  cause  for  both 
waivers.  The  need  for  the  disbursement 
extension  arose  from  legal  issues  that 
temporarily  stalled  the  project.  The 
County  will  be  able  to  commit 
additional  funds  from  its  HOME  disaster 
grant  to  the  Abraham  project  until  June 
30, 1999.  The  County  will  be  able  to 
disburse  additional  funds  frxim  its 
HOME  disaster  grant  to  the  Abraham 
project  until  June  30,  2000  . 

7.  Regulation:  24  CFR  92.500(d)(1)(C). 
Project/ Activity:  The  State  of  Florida 

requested  an  extension  of  the  five-year 
deadline  for  the  expenditure  of  hOME 
disaster  grant  funds. 

Nature  of  Requirement:  24  CFR 
92.500(d)(1)(C)  states  that  HUD  shall       ' 
recaptiire  any  HOME  funds  not 
expended  within  five  years  after  the  last 
day  of  the  month  in  which  HUD  notified 
the  grantee  of  its  execution  of  the  HOME 
partnership  agreement. 

Granted  By:  Cardell  Cooper,  Assistant 
Secretary  for  Commxmity  Planning  and 
Development. 

Date  Granted:  June  29, 1999. 

Reasons  Waived:  HUD  determined 
that  there  was  good  cause  for  the  waiver 
because  of  the  profoimd  needs  and 
difficulties  associated  with  providing 
relief  from  disaster  damage.  

For  Item  8,  Waiver  Granted  for  24  CFR 
Part  207,  Contact:  James  B.  Mitchell, 


Eastern  and  Atlantic  Servicing  Branch, 
Office  of  Portfolio  Management,  U.S. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410;  telephone  (202) 
708-3730.  Hearing-or  speech-impaired 
persons  may  access  this  number  via 
TTY  by  calling  the  Federal  Information 
Relav  Service  at  (800)  877-8339. 

8.  'Regulation:  24  CFR 
207.259(b)(2)(iv). 

Project/ Activity:  Timberland 
Apartments,  Williamsport, 
Pennsylvania,  project  Nimiber:  034- 
32036. 

Nature  of  Requirement:  24  CFR 
207.259(b)(2)(iv)  states  that,  in  the  event 
of  a  default,  1  percent  of  the  mortgage 
funds  advanced  to  a  mortgagor  and  not 
repaid  as  of  the  date  of  default  shall  be 
deducted  from  the  amount  paid  on  an 
insiuance  claim. 

Granted  By:  William  C.  Apgar, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  May  12, 1999. 

Reasons  Waived:  The  Commonwealth 
of  Pennsylvania  requested  a  waiver  in 
connection  with  the  refunding  of  certain 
outstanding  11(b)  bonds,  issued  in  1979. 
These  bonds  financed  construction  of 
Timberland  Apartments,  a  Section  8 
assisted  insured  project.  The  waiver  was 
granted  to  assure  purchasers  of  the 
bonds  that  the  project  would  not  be 
disadvantaged  in  the  event  of  an 
insiu-ance  claim.  

For  Item  9,  Waiver  Granted  for  24  CFR 
PART  234,  Contact:  Vance  T.  Morris, 
Director,  Home  Mortgage  Insurance 
Division,  Office  of  Insured  Single 
Family  Housing,  U.S.  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW,  Washington,  DC 
20410;  telephone  (202)  708-2700. 
Hearing-or  speech-impaired  persons 
may  access  this  number  via  TTY  by 
calling  the  Federal  Information  Relay 
Service  at  (800)  877-8339. 

9.  Regulation:  24  CFR  234.1. 
Project/ Activity:  Manufactured 

housing  in  Colton,  California. 

Nature  of  Requirement:  24  CFR  234.1 
excepts  manufactured  homes  bom 
eligibility  for  condominium  mortgage 
insiirance. 

Granted  By:  William  C.  Apgar, 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 

Date  Granted:  April  23.  1999. 

Reasons  Waived:  24  CFR  234.1  must 
be  waived  for  manufactured  homes  in 
condominium  developments  to  be 
eligible  for  FHA  mortgage  insurance. 
The  waiver  was  granted  to  allow  a 
developer  in  Colton,  California  to  obtain 
FHA  mortgage  insiu^nce  for 
manufactured  housing  that  has  been 
permanently  erected  for  more  than  one 
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year.  The  waiver  was  conditioned  upon 
all  the  requirements  listed  pursuant  to 
24  CFR  203.43(f)  and  the  requirement 
that  both  a  builder  warranty  and  a  ten- 
year  warranty  plan  be  provided  to 
homeowners. 

For  Item  10,  Waiver  Granted  for  24 
CFR  Part  291,  Contact:  Art  Orton, 
Deputy  Director,  Asset  Management 
Division,  Office  of  Insured  Single 
Family  Housing,  U.S.  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.  Washington,  DC 
20410;  telephone  (202)  708-1672. 
Hearing-  or  speech-impaired  persons 
may  access  this  number  via  TTY  by 
calling  the  Federal  Information  Relay 
Service  at  (800)  877-8339. 

10.  Regulation:  24  CFR  291.210(a). 
Project/ Activity:  Providing  HUD- 

owned  single  faniily  properties  to 
governmental  entities  and  private 
nonprofit  organizations,  on  a  direct 
sales  basis  and  with  mortgage  insurance, 
for  use  in  the  Officer  Next  Door  Sales 
Program. 

Nature  of  Requirement:  24  CFR 
291.210(a)  permits  direct  sales  of  HUD- 
owned  properties,  without  mortgage 
insurance,  to  governmental  entities  and 
private  nonprofit  organizations  for  use 
in  HUD  and  local  housing  or  homeless 
programs. 

Granted  By:  William  C.  Apgar, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  April  29  and  Jime  30, 
1999. 

Reasons  Waived:  HUD  approved  these 
waivers  to  enable  governmental  entities 
and  nonprofit  organizations  the 
opportunity  to  fully  participate  in  the 
Officer  Next  Door  Program  by  allowing 
them  to  piut:hase  eligible  properties 
with  mortgage  insurance  for  resale  to 
law  enforcement  officers.  Based  on 
HUD's  experience  with  REO  sales,  HUD 
determined  that  it  would  not  be 
detrimental  to  the  insurance  fund  to 
permit  governmental  entities  and 
private  nonprofit  organizations  to 
purchase  properties  offered  with 
mortgage  insurance  for  use  in  the 
Officer  Next  Door  Sales  Program. 

For  Items  11  Through  18,  Waivers 
Granted  for  24  CFR  Parts  576,  577.  582, 
and  583,  Contact:  Cornelia  Robertson 
Terry,  Field  Management  Division, 
Office  of  Executive  Services,  Office  of 
Community  Planning  and  Development, 
U.S.  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410;  telephone  (202) 
708-2565.  Hearing-  or  speech-impaired 
persons  may  access  this  number  via 
TTY  by  calling  the  Federal  Information 
Relay  Service  at  (800)  877-8339. 

11.  Regulation:  24  CFR  576.21. 


Project/ Activity:  The  State  of 
Wisconsin  requested  a  waiver  of  the  30 
percent  spending  limitation  on  essential 
services. 

Nature  of  Requirement:  24  CFR  576.21 
states  that  recipients  of  ESG  grant  funds 
are  subject  to  the  limits  on  the  use  of 
assistance  for  essential  services 
established  in  42  U.S.C.  11374(a)(2) 
(section  414(a)(2)  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act).  42 
U.S.C.  11374(a)(2)(B)  limits  the  use  of 
assistance  for  essential  services  to  30 
percent  of  the  aggregate  amount  of  all 
assistance  to  a  State  or  local  government 
under  the  ESG  program. 

Granted  By:  Cardell  Cooper,  Assistant 
Secretary  for  Commimity  Plaiming  and 
Development. 

Date  Granted:  April  5, 1999. 

Reasons  Waivetl:  42  U.S.C.  11374(b) 
allows  for  a  waiver  if  the  grantee  is  able 
to  demonstrate  that  other  eligible 
activities  under  the  program  are  already 
being  carried  out  in  the  locality  with 
other  resources.  The  State  of  Wisconsin 
provided  HUD  with  the  necessary 
documentation  that  alternative  funding 
would  be  used  for  the  other  ESG 
activities. 

12.  Regulation:  24  CFR  576.21. 
Project/Activity:  The  City  of  Chicago, 

Illinois  requested  a  waiver  of  the  30 
percent  spending  limitation  on  essential 
services. 

NatMie  of  Requirement:  24  CFR  576.21 
states  that  recipients  of  ESG  grant  funds 
are  subject  to  the  limits  on  the  use  of 
assistanqe  for  essential  services 
established  in  42  U.S.C.  11374(a)(2) 
(section  414(a)(2)  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act).  42 
U.S.C.  11374(a)(2)(B)  limits  the  use  of 
assistance  for  essential  services  to  30 
percent  of  the  aggregate  amoimt  of  all 
assistance  to  a  State  or  local  government 
imder  the  ESG  program. 

Granted  By:  Cardell  Cooper,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  April  5, 1999. 

Reasons  Waived:  42  U.S.C.  11374(b) 
allows  for  a  waiver  if  the  grantee  is  able 
to  demonstrate  that  other  eligible 
activities  under  the  program  are  already 
being  carried  out  in  the  locality  v«rith 
other  resources.  The  City  provided  HUD 
with  the  necessary  documentation  that 
alternative  funding  would  be  used  for 
the  other  ESG  activities. 

13.  Regulation:  24  CFR  576.21. 
Project/ Activity:  The  State  of  New 

York  requested  a  waiver  of  the  30 
percent  spending  limitation  on  essential 

services.  

Nature  of  Requirement:  24  CFR  576.21 
states  that  recipients  of  ESG  grant  funds 
are  subject  to  the  limits  on  the  use  of 
assistance  for  essential  services 


established  in  42  U.S.C.  11374(a)(2) 
(section  414(a)(2)  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act).  42 
U.S.C.  11374(a)(2)(B)  limits  the  use  of 
assistance  for  essential  services  to  30 
percent  of  the  aggregate  amount  of  all 
assistance  to  a  State  or  local  government 
under  the  ESG  program. 

Granted  By:  Cardell  Cooper,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  April  19, 1999. 

Reasons  Waived:  42  U.S.C.  11374(b) 
allows  for  a  waiver  if  the  grantee  is  able 
to  demonstrate  that  other  eligible 
activities  under  the  program  are  already 
being  carried  out  in  the  locality  with 
other  resources.  The  State  of  New  York 
provided  HUD  with  the  necessary 
dociunentation  that  alternative  funding 
would  be  used  for  the  other  ESG 
activities. 

14.  Regulation:  24  CFR  576.21. 
Project/ Activity:  Morris  Coimty,  New 

Jersey  requested  a  waiver  of  the  30 
percent  spending  limitation  on  essential 
services.  

Nature  of  Requirement:  24  CFR  576.21 
states  that  recipients  of  ESG  grant  funds 
are  subject  to  the  limits  on  the  use  of 
assistance  for  essential  services 
established  in  42  U.S.C.  11374(a)(2) 
(section  414(a)(2)  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act).  42 
U.S.C.  11374(a)(2)(B)  limits  the  use  of 
assistance  for  essential  services  to  30 
percent  of  the  aggregate  amount  of  all 
assistance  to  a  State  or  local  government 
under  the  ESG  program. 

Granted  By:  Cardell  Cooper,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  April  20, 1999. 

Reasons  Waived:  42  U.S.C.  11374(b) 
allows  for  a  waiver  if  the  grantee  is  able 
to  demonstrate  that  other  eligible 
activities  imder  the  program  are  already 
being  carried  out  in  the  locality  with 
other  resources.  Morris  County  provided 
HUD  with  the  necessary  documentation 
that  alternative  funding  woiUd  be  used 
for  the  other  ESG  activities. 

15.  Regulation:  24  CFR  576.35(a)(2). 
Project/ Activity:  The  State  of  Alabama 

■equested  a  waiver  of  this  provision  for 
a  project  involving  a  homeless  shelter  in 
the  City  of  Montgomery.         

Nature  of  Requirement:  24  CFR 
576.35(a)(2)  requires  State  recipients  to 
obligate  their  ESG  program  within  180 
days  of  the  date  on  which  the  State 
makes  the  grant  amoimts  available  to 
the  State  recipient. 

Granted  By:  Cardell  Cooper,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  Jime  19, 1999. 

Reasons  Waived:  HUD  determined 
that  there  was  good  cause  for  the  waiver 
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because  the  nonprofit  sponsor  was 
delayed  in  acquiring  the  property  for  the 
proposed  shelter  site,  and  the  failure  to 
complete  the  project  will  adversely 
affect  the  ability  of  the  City  of 
Montgomery  to  serve  its  homeless 
population. 

16.  Regulation:  24  CFR  577.117. 
Project/ Activity:  Cornerstone 

Adyjocacy  Services  of  Bloomington, 
Minnesota  requested  a  waiver  of  the 
Supportive  Housing  Demonstration 
Program  regulations  regarding  recipient 
share  of  supportive  services  and 
operating  costs. 

Nature  of  Requirement:  24  CFR 
577.117  requires  the  recipient  to 
document  that  it  has  cash  resources  to 
pay  the  percentage  of  the  total  cost  of 
supportive  services  and  operating  costs 
not  funded  by  HUD.  If  this  requirement 
is  not  met,  HUD  may  withhold 
supportive  services  or  operating  cost 
payments. 

Granted  By:  Cardell  Cooper,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  May  13, 1999. 

Reasons  Waived:  HUD  detennined 
that  there  is  good  cause  to  waive  this 
requirement  to  allow  Cornerstone 
Advocacy  to  average  the  share  dollars 
used  within  the  program's  final  three 
years  because  they  have  met  share, 
cumulatively,  in  die  final  three  years  of 
the  grant  term. 

17.  Regulation:  24  CFR  582.105(e).- 
Project/ Activity:  Contra  Costa  Coimty 

Housing  Authority  requested  a  waiver  of 
the  8  percent  administrative  cap  for  its 
1993  Shelter  Plus  Care  grant. 

Natiu^  of  Requirement:  24  CFR 
582.105(e)  requires  an  8  percent 
administrative  cap  for  Shelter  Plus  Care 
grants. 

Granted  By:  Cardell  Cooper.  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  June  9,. 1990. 

Reasons  Waived:  HUD  determined 
that  there  was  good  cause  for  the  waiver 
because  the  housing  authority  will  serve 
more  persons  than  originally  anticipated 
and  for  an  additioned  period  of  time 
with  no  increase  in  funds. 

18.  Regulation:  24  CFR  583.115(b)(2). 
Project/ Activity:  Save  the  Family 

Foimdation  in  Mesa,  Arizona  requested 
a  waiver  of  the  Fair  Market  Rent  (FMR) 
cap. 

Natiu^  of  Requirement:  24  CFR 
583.115(b)(2)  requires  that  where  HUD 
grants  are  used  to  pay  for  a  portion  of 
rental  rates,  those  rates  must  not  exceed 
HUD-determined  FMR. 

Granted  By:  Cardell  Cooper,  Assistant 
Secretary  for  Commxmity  Planning  and 
Development. 

Date  Granted:  April  20, 1999. 


Reasons  Waived:  HUD  determined 
that  there  was  good  cause  to  grant  the 
waiver  to  Save  the  Family  Foundation 
because  the  size  of  the  required  units  for 
these  projects  makes  finding  available 
units  difficult. 

For  Item  19,  Waiver  Granted  For  24 
CFR  Part  880,  Contact:  Gloria  Burton, 
Western  and  Pacific  Servicing  Branch, 
Office  of  Portfolio  Management,  U.S. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410;  telephone  (202) 
708-3730.  Hearing-  or  speech-impaired 
persons  may  access  this  niunber  via 
TTY  by  calling  the  Federal  Information 
Relay  Service  at  (800)  877-8339. 

19.  Regulation:  24  CFR  880.606(a). 

Project/ Activity:  Section  8  New 
Construction  projects  located  in 
Oklahoma  counties  declared  disaster 
areas  after  recent  tornado  activity. 

Nature  of  Requirement:  24  CFR 
880.606(a)  requires  that  lease  terms  for 
Section  8  New  Construction  projects  be 
for  not  less  than  1  year. 

Granted  By:  William  C.  Apgar, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  June  23, 1999. 

Reasons  Waived:  Recent  tornado    . 
activity  in  Oklahoma  destroyed  or 
damaged  over  7,000  housing  units, 
approximately  3,000  of  which  were 
damaged  beyond  repair.  This  created  a 
tremendous  need  for  short-term  housing 
in  the  affected  areas.  HUD  determined 
that  these  conditions  constituted  good 
cause  to  waive  24  CFR  880.606(a)  and 
allow  owners  to  enter  into  leases  with 
terms  of  less  than  one  year  with  disaster 
families. 

For  Items  20  Through  21,  Waivers 
Granted  For  24  CFR  Part  882,  Contact: 
Cornelia  Robertson  Terry,  Field 
Management  Division,  Office  of 
Executive  Services,  Office  of 
Community  Plaiming  and  Development, 
U.S.  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410;  telephone  (202) 
708-2565.  Hearing-  or  speech-impaired 
persons  may  access  this  number  via 
TTY  by  calling  the  Federal  Information 
Relay  Service  at  (800)  877-8339. 

20  Regulation:  24  CFR  882.408(a). 

Project/ Activity:  The  Housing 
Authority  of  the  City  of  Los  Angeles, 
California  requested  a  waiver  from 
HUD. 

Nature  of  Requirement:  24  CFR 
882.408(a)  requires  that  the  initial  Gross 
Rent  for  any  project  must  not  exceed  the 
Moderate  Rehabilitation  Fair  Market 
Rent  (FMR)  applicable  to  the  imit  on  the 
date  that  the  Agreement  to  Enter  into  a 
Housing  Assistance  Contract  is 
executed. 


Granted  By:  Cardell  Cooper,  Assistant 
Secretary  for  Commimity  Planning  and 
Development. 

Date  Granted:  April  19,  1999. 

Reasons  Waived:  The  regulations 
allow  a  Field  Office  to  approve  initial 
Gross  Rents  that  exceed  the  applicable 
FMR  by  up  to  10  percent  for  all  imits 
of  a  given  size  in  specified  areas.  The 
FMRs  in  effect  would  have  made  the 
projects  unfeasible.  HUD  waived  the 
provision,  which  only  allows  pre- 
Agreement  exception  rents  to  be 
approved  on  an  area-wide  basis,  to 
allow  project  specific  pre-agreement 
exception  rents  to  be  approved  upon  a 
showing  of  good  cause. 

21.  Regulation:  24  CFR  882.803(a)(3j. 
Project/ Activity:  Lake  Coimty,  Illinois 

requested  a  waiver  of  the  provision, 
which  prohibits  the  use  of  an  existing 
VA  facility  for  SRO  housing. 

Nature  of  Requirement:  24  CFR 
882.803(a)(3)  of  the  SRO  regulations 
prohibits  the  use  of  facilities  within  the 
grounds  of  medical,  mental,  and  similar 
public  or  private  institutions  or  facilities 
providing  psychiatric,  medical,  or 
nursing  services. 

Granted  By:  Cardell  Cooper.  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  April  19,  1999. 

Reasons  Waived:  HUD  granted  a 
waiver  for  this  VA  underutilized  facility 
for  SRO  use  because  it  would  permit  the 
development  of  a  project  to  serve 
homeless  singles  in  the  suburban 
Chicago  area  that  would  not  otherwise 
be  possible. 

For  Items  22  Through  52,  Waivers 
Granted  For  24  CFR  Part  891,  Contact: 
Willie  Spearmon,  Director,  Office  of 
Business  Products,  U.S.  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW,  Washington,  DC 
20410;  telephone  (202)  708-3000. 
Hearing-  or  speech-impaired  persons 
may  access  this  niunber  via  TTY  by 
calling  the  Federal  Information  Relay 
Service  at  (800)  877-8339. 

22.  Regulation:  24  CFR  891.100(d). 
Project/ Activity:  Walton  Rehab 

Hospital,  Augusta,  Georgia,  Project 
Number:  061-EE059/GA06-S971-003. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of 
the  Housing  Act  of  1959  (12  U.S.C. 
1701q)  and  section  811  of  the  National 
Affordable  Housing  Act  (42  U.S.C. 
8013).  24  CFR  891.100(d)  allows  HUD  to 
amend  the  amount  of  an  approved 
capital  advance  only  after  an  initial 
closing  has  occurred. 

Granted  By:  William  C.  Apgar, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  May  5, 1999. 
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Reasons  Waived:  Additional  funds  are 
required  due  to  extensive  work  needed 
on  the  site  prior  to  construction. 

23.  Regulation:  24  CFR  891.100(d). 
Project/ Activity:  West  Hamlin  Unity 

Apartments,  West  Hamlin,  West 
Virginia,J^ject  Number:  045-HDO26/ 
WV15-S971-002;  Highview  Unity 
Apartments,  Charleston.  West  Virginia, 
Project  Number:  045-EE010/WV-15- 
S971-001. 

Nature  of  Requirement:  HUD  provides 
capital  advances  imder  section  202  of 
the  Housing  Act  of  1959  (12  U.S.C. 
1701q)  and  section  811  of  the  National 
Affordable  Housing  Act  (42  U.S.C. 
8013).  24  CFR  891.100(d)  allows  HUD  to 
amend  the  amount  of  an  approved 
capital  advance  only  after  an  initial 
closing  has  occurred. 

Granted  By:  William  C.  Apgar, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  June  10,  1999. 

Reasons  Waived:  Although  projects 
are  modest  in  design  and  are 
comparable  in  costs,  additional  funds 
are  needed  for  feasibility. 

24.  Regulation:  24  CFR  891.100(d). 
Prject/ Activity:  Ellery  Court  Senior 

Housing,  New  York,  New  York,  Project 
Number:  012-EE186/NY36-S961-O04. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of 
the  Housing  Act  of  1959  (12  U.S.C. 
1701q)  and  section  811  of  the  National 
Affordable  Housing  Act  (42  U.S.C. 
8013).  24  CFR  891.100(d)  allows  HUD  to 
amend  the  amount  of  an  approved 
capital  advance  only  after  an  initial 
closing  has  occurred. 

Granted  By:  William  C.  Apgar, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  June  11, 1999. 

Reasons  Waived:  The  fund  reservation 
calculation  for  this  and  all  other  FY 
1996  projects  in  the  New  York  Office 
did  not  reflect  the  actual  development 
cost  for  this  job. 

25.  Regulation:  24  CFR  891.100(d). 
Project/ Activity:  Sunrise  Dwellings  II, 

Delaware.  Ohio.  Project  Number:  043- 
HDO32/OH16Q971001. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of 
the  Housing  Act  of  1959  (12  U.S.C. 
1701q)  and  section  811  of  the  National 
Affordable  Housing  Act  (42  U.S.C. 
8013).  24  CFR  891.100(d)  allows  HUD  to 
amend  the  amount  of  an  approved 
capital  advance  only  after  an  initial 
closing  has  occurred. 

Granted  By  William  C.  Apgar, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  June  11, 1999. 

Reasons  Waived:  Additional  funds  are 
necessary  for  project  feasibility.  The 


project's  development  costs  are 
comparable  to  similar  projects  in  the 
area,  and  the  units  eire  modestly 
designed. 

26.  Regulation:  24  CFR  891.100(d). 
Project/ Activity:  Save  Residential, 

Kansas  City,  Missouri,  Project  Number: 
084HDO22WPD/MO16Q971003;  The 
Woodland  at  Citadel,  Kansas  City, 
Missouri,  Project  Number: 
084EE029WAH/MO16S71003. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of 
the  Housing  Act  of  1959  (12  U.S.C. 
1701q)  and  section  811  of  the  National 
Affordable  Housing  Act  (42  U.S.C. 
8013).  24  CFR  891.100(d)  allows  HUD  to 
amend  the  amount  of  an  approved 
capital  advance  only  after  an  initial 
closing  has  occurred. 

Granted  By:  William  C.  Apgar, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  June  30,  1999. 

Reasons  Waived:  Increased 
construction  activity  in  the  area  caused 
increased  costs  due  to  the  contractors 
paying  premium  prices  for  materials 
and  labor. 

27.  Regulation:  24  CFR  891.165. 
Project/ Activity:  Ralston  Mercy 

Douglass  Home,  Philadelphia, 
Pennsylvania,  Project  Number:  034- 
EE061/PA26-S961-005. 

Natiu«  of  Requirement:  HUD  provides 
capital  advances  imder  section  202  of 
the  Housing  Act  of  1959  (12  U.S.C. 
1701q)  and  section  811  of  the  National 
Affordable  Housing  Act  (42  U.S.C. 
8013).  24  CFR  891.165  provides  that  the 
diu^tion  of  the  fund  reservation  for  the 
capital  advance  is  18  months  firom  the 
date  of  issuance,  with  limited 
exceptions  up  to  24  months. 

Granted  By:  William  C.  Apgar, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  April  19, 1999. 

Reasons  Waived:  Additional  time  was 
required  due  to  a  change  in  site  and 
lengthy  negotiations  with  the  University 
of  Peimsylvania. 

28.  Regulation:  24  CFR  891.165. 
Project/ Activity:  Odenton  Senior 

Housing,  Baltimore,  Maryland,  Project 
Number:  052-EE020/MDO6S961003; 
Brownlow  Byron/Richey  House,  Project 
Number:  052-HDO21/MDO6Q961001; 
Hampton  Falls,  Project  Niunber:  052- 
HDO22/MDO6Q961002 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of 
the  Housing  Act  of  1959  (12  U.S.C. 
1701q)  and  section  811  of  the  National 
Affordable  Housing  Act  (42  U.S.C. 
8013).  24  CFR  891.165  provides  that  the 
dilation  of  the  fund  reservation  for  the 
capital  advance  is  18  months  from  the 


^  date  of  issuance,  with  limited 
exceptions  up  to  24  months. 

Granted  By:  William  C.  Apgar, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  April  19, 1999. 

Reasons  Waived:  HUD  needed 
additional  time  to  review  the  initial 
closing  documents  for  these  projects. 

29.  Regulation:  24  CFR  891.165. 
Project/ Activity:  Connections  Section 

811,  Wilmington,  Delaware,  Project 
Number:  032-HDO18-CMI/DE26- 
Q961-004 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of 
the  Housing  Act  of  1959  (12  U.S.C. 
1701q)  and  section  811  of  the  National 
Affordable  Housing  Act  (42  U.S.C. 
8013).  24  CFR  891.165  provides  that  the 
duration  of  the  fund  reservation  for  the 
capital  advance  is  18  months  from  the 
date  of  issuance,  with  limited 
exceptions  up  to  24  months. 

Granted  By:  William  C.  Apgar, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  April  19, 1999. 

Reasons  Waived:  The  waiver  was 
granted  because  the  selected  site  is  in  a 
historic  district,  and  additional  time 
was  required  to  negotiate  the 
Memorandum  of  Understanding  for 
development  of  the  project. 

30.  Regulation :  24  CFR  891.165. 
Project/ Activity:  Oakwood  Senior 

Housing,  South  Brunswick,  New  Jersey, 
Project  Number:  031-EE040/NJ39- 
S961-006 

Nature  of  Requirement:  HUD  provides 
capital  advances  imder  section  202  of 
the  Housing  Act  of  1959  (12  U.S.C. 
1701q)  and  section  811  of  the  National 
Affordable  Housing  Act  (42  U.S.C. 
8013).  24  CFR  891.165  provides  that  the 
duration  of  the  fund  reservation  for  the 
capital  advance  is  18  months  from  the 
date  of  issuance,  with  limited 
exceptions  up  to  24  months. 

Granted  By:  William  C.  Apgar, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  April  19, 1999. 

Reasons  Waived:  HUD  needed 
additional  time  to  review  the  initial 
closing  documents. 

31.  Regulation:  24  CFR  891.165. 
Project/ Activity:  Haledon  Consumer 

Home,  Haledon,  New  Jersey,  Project        , 
Number:  031-HDO75/NJ39-Q961-015 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of 
the  Housing  Act  of  1959  (12  U.S.C. 
1701q)  and  section  811  of  the  National 
Affordable  Housing  Act  (42  U.S.C. 
8013).  24  CFR  891.165  provides  that  the 
duration  of  the  fund  reservation  for  the 
capital  advance  is  18  months  from  the 
date  of  issuance,  with  limited 
exceptions  up  to  24  months. 
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Granted  By:  William  C.  Apgar, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  April  19, 1999. 

Reasons  VyTaivea:  Additional  time  was 
required  for  the  owner  to  incorporate 
accessibility  changes  to  accommodate 
persons  with  disabilities. 

32.  Regulation:  24  CFR  891.165. 
Project/ Ac-tivity:  Riverview  Manor, 

Blairsville,  Georgia,  Project  Number: 
061-HDO52/GAO6--Q961007 

Natiu«  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of 
the  Housing  Act  of  1959  (12  U.S.C. 
1701q)  and  section  811  of  the  National 
Affordable  Housing  Act  (42  U.S.C. 
8013).  24  CFR  891.165  provides  that  the 
duration  of  the  fund  reservation  for  the 
capital  advance  is  18  months  from  the 
date  of  issuance,  with  limited 
exceptions  up  to  24  months. 

Granted  By:  William  C.  Apgar, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  April  19, 1999. 

Reasons  Waived:  The  Sponsor/Owner 
had  to  change  plans  and  estimates 
several  times  in  order  for  the  project  to 
be  feasible. 

33.  Regulation:  24  CFR  891.165. 
Project/ Activity:  Webster  Supportive 

Housing,  Webster,  Texas,  Project 
Number:  114-HD012-WAH/TX24- 
Q961-001. 

Nature  of  Requirement:  HUD  provides 
capital  advances  imder  section  202  of 
the  Housing  Act  of  1959  (12  U.S.C. 
1701q)  and  section  811  of  the  National 
Affordable  Housing  Act  (42  U.S.C. 
8013).  24  CFR  891.165  provides  that  the 
duration  of  the  fund  reservation  for  the 
capital  advance  is  18  months  from  the 
date  of  issuance,  with  limited 
exceptions  up  to  24  months. 

Granted  By:  William  C.  Apgar, 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 

Date  Granted:  April  30, 1999. 

Reasons  Waived:  HUD  had  to  approve 
the  firm  conunitment  and  initial  closing 
documents. 

34.  Regulation:  24  CFR  891.165. 
Project/ Activity:  Ozanam  Village, 

Chicago,  Illinois,  Project  Nmnber:  071- 
EE112/IL06-S961-003. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of 
the  Housing  Act  of  1959  (12  U.S.C. 
1701q)  and  section  811  of  the  National 
Affordable  Housing  Act  (42  U.S.C. 
8013).  24  CFR  891.165  provides  that  the 
duration  of  the  fund  reservation  for  the 
capital  advance  is  18  months  bom  the 
date  of  issuance,  with  limited 
exceptions  up  to  24  months. 

Granted  By:  William  C.  Apgar, 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 


Date  Granted:  April  30, 1999. 

Reasons  Waived:  HUD  needed  time  to 
review  the  Firm  Commitment 
Application. 

35.  Regulation:  24  CFR  891.165. 
Project/ Activity:  Presbyterian  Home. 

West  Windsor,  New  Jersey,  Project 
Number:  035-EE022/NJ39-S961-001; 
Three  Bridges  Lutheran  Housing, 
Readington,  New  Jersey,  Project 
Number:  031-EE042/NI39-S961-008; 
Village  Supervised  Apartments. 
Hamilton  Township,  New  Jersey.  Project 
Number:  035-HD034/NJ39--Q961-005. 

Nature  of  Requirement:  HUt)  provides 
capital  advances  under  section  202  of 
the  Housing  Act  of  1959  (12  U.S.C. 
1701q)  and  section  811  of  the  National 
Affordable  Housing  Act  (42  U.S.C. 
8013).  24  CFR  891.165  provides  that  the 
duration  of  the  fund  reservation  for  the 
capital  advance  is  18  months  from  the 
date  of  issuance,  with  limited 
exceptions  up  to  24  months. 

Granted  By:  William  C.  Apgar, 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 

Date  Granted:  April  30, 1999. 

Reasons  Waived:  Presbyterian 
Home — Delays  were  caused  by  the 
Sponsor  trying  to  identify  additional 
funds  for  project  feasibility.  Three 
Bridges  Lutheran  Housing — Additional 
time  was  needed  by  HUD  to  review  the 
initial  closing  package.  Village 
Supervised  Apartments — Additional 
time  was  needed  by  HUD  to  process  the 
firm  conunitment  application  and  initial 
closing  documents. 

36.  Regulation:  24  CFR  891.165. 
Project/ Activity:  Mercy  Gardens,  San 

Diego,  California,  Project  Number:  122- 
HDO11-WPD-NP/CA33-Q961-001; 
Women's  Village  Project,  Los  Angeles, 
California,  Project  Niunber:  122- 
HDO85-WPD-NP-CA16-Q961-0014. 

Nature  of  Requirement:  HUD  provides 
capital  advances  imder  section  202  of 
the  Housing  Act  of  1959  (12  U.S.C. 
1701q)  and  section  811  of  the  National 
Affordable  Housing  Act  (42  U.S.C. 
8013).  24  CFR  891.165  provides  that  the 
duration  of  the  fund  reservation  for  the 
capital  advance  is  18  months  from  the 
date  of  issuance,  with  limited 
exceptions  up  to  24  months. 

Granted  By:  William  C.  Apgar, 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 

Date  Granted:  April  30, 1999. 

Reasons  Waived:  Delays  were  caused 
by  the  revision  of  lot  line  adjustments 
and  the  modification  of  the  Conditional 
Use  Permit.  HUD  needed  time  to 
approve  the  initial  closing  documents. 

37.  Regulation:  24  CFR  891.165. 
Project/ Activity:  Metairie  Manor  III, 

New  Orleans,  Louisiana,  Project 
Number:  064-EE061-WAH-NP-L8, 


LA48-S961-003;  Westminister  Towers , 
II,  Kenner,  Louisiana.  Project  Number: 
064-EE072-WAH-NP-L8.  LA-48- 
S961-014;  Leisure  Lane,  Rayne, 
Louisiana,  Project  Number:  064-EE065- 
WAH-NP-L8.  LA48-S961-007:  Morse 
Elderly  Housing,  Morse,  Louisiana, 
Project  Number:  064-EE066-WAH-NP- 
L8,  LA48-S961-O08;  Westminister 
Woods.  Bogalusa,  Louisiana,  Project 
Number:  064-EE073-WAH-NP-L8, 
LA48-S961-015:  Mason  de  Tours. 
Kaplan.  Louisiana.  Project  Number: 
064-HDO35-WPD-NP-L8.  LA48- 
Q961-001:  Franciscan  House,  Monroe. 
Louisiana.  Project  Number:  064- 
HD037-WPD-NP-L8  LA48-Q961-003. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of 
the  Housing  Act  of  1959  (12  U.S.C. 
1701q)  and  section  811  of  the  National 
Affordable  Housing  Act  (42  U.S.C. 
8013).  24  CFR  891.165  provides  that  the 
duration  of  the  fund  reservation  for  the 
capital  advance  is  18  months  from  the 
date  of  issuance,  with  limited 
exceptions  up  to  24  months. 

Granted  By:  William  C.  Apgar, 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 

Date  Granted:  April  30,  1999. 

Reasons  Waived:  HUD  needed 
additional  time  to  review  the  Firm 
Commitment  Application  and  initial  - 
closing  documents. 

38.  Regulation:  24  CFR  891.165. 
Project/ Activity:  Freeman 

Apartments,  Springfield,  New  Jersey, 
Project  Number:  031-HDO66/NJ39- 
Q961-003. 

Natiire  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of 
the  Housing  Act  of  1959  (12  U.S.C. 
1701q)  and  section  811  of  the  National 
Affordable  Housing  Act  (42  U.S.C. 
8013).  24  CFR  891.165  provides  that  the 
diu*ation  of  the  fund  reservation  for  the 
capital  advance  is  18  months  from  the 
date  of  issuance,  with  limited 
exceptions  up  to  24  months. 

Granted  By:  William  C.  Apgar, 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 

Date  Granted:  May  3, 1999. 

Reasons  Waived:  The  Firm 
submission  was  delayed  because  of  the 
owner's  search  for  additional  funding  as 
well  as  obtaining  local  approval  for  the 
drawings  and  specifications. 

39.  Regulation:  24  CFR  891.165. 
Project/ Activity:  River  View  Gardens, 

New  York,  New  York,  Project  Number: 
012-EE195/NY36-S961-013. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of 
the  Housing  Act  of  1959  (12  U.S.C. 
1701q)  and  section  811  of  the  National 
Affordable  Housing  Act  (42  U.S.C. 
8013).  24  CFR  891.165  provides  that  the 
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duration  of  the  fund  reservation  for  the 
capital  advance  is  18  months  from  the 
date  of  issuance,  with  limited 
exceptions  up  to  24  months. 

Granted  By:  William  C.  Apgar, 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 

Date  Granted:  May  5,  1999. 

Reasons  Waived:  Delays  occurred 
when  another  developer  had  to  be 
identified  because  the  first  developer 
W61S  not  able  to  secure  financing. 

40.  Regulation:  24  CFR  891.165. 
Projecu  Activity:  John  King  Center, 

San  Francisco,  California,  Project 
Number:  131-EE099/CA39S961012. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of 
the  Housing  Act  of  1959  (12  U.S.C. 
1701q)  and  section  811  oif  the  National 
Affordable  Housing  Act  (42  U.S.C. 
8013).  24  CFR  891.165  provides  that  the 
duration  of  the  fund  reservation  for  the 
capital  advance  is  18  months  from  the 
date  of  issuance,  with  limited 
exceptions  up  to  24  months. 

Granted  By:  William  C.  Apgar, 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 

Date  Granted:  May  5, 1999. 

Reasons  Waived:  Delays  were  caused 
because  of  the  project's  complex  design 
and  the  Owner's  efforts  to  secure 
necessary  secondary  financing  for  the 
project.  

41.  Regulation:  24  CFR  891.165. 
Projecu Activity:  Catholic  Community 

Service,  Elizabeth,  New  Jersey,  Project 
Number:  031-EE037/NJ39-S951-006. 

Natiire  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of 
the  Housing  Act  of  1959  (12  U.S.C. 
1701q)  and  section  811  of  the  National 
Affordable  Housing  Act  (42  U.S.C. 
8013).  24  CFR  891.165  provides  that  the 
duration  of  the  fund  reservation  for  the 
capital  advance  is  18  months  from  the 
date  of  issuance,  with  limited 
exceptions  up  to  24  months. 

Granted  By:  William  C.  Apgar, 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 

Date  Granted:  May  10. 1999. 

Reasons  Waived:  Additional  time  was 
required  for  HUD  to  close  the  project. 

42.  Regulation:  24  CFR  891.165. 
Project/ Activity:  Lakeland  Manor, 

Santa  Fe  Springs,  California,  Project 
Number:  122-HD089-WPD-NP/CA16- 
Q961-O05. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  4,02  of 
the  Housing  Act  of  1959  (12  U.S.C. 
1701q)  and  section  811  of  the  National 
Affordable  Housing  Act  (42  U.S.C. 
8013).  24  CFR  891.165  provides  that  the 
duration  of  the  fund  reservation  for  the 
capital  advance  is  18  months  bom  the 
date  of  issuance,  with  limited 
exceptions  up  to  24  months. 


Granted  By:  William  C.  Apgar, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  May  13. 1999. 

Reasons  Waived:  Delay  was  caused  by 
a  site  change. 

43.  Regulation:  24  CFR  891.165. 

Projecu Activity:  Sienna  Springs  11. 
Dayton.  Ohio,  Project  Niunber:  046- 
EE034/OH10-Q961-001;  Canaan  Manor 
(aka  William  C.  Thomas),  Newark,  Ohio, 
Project  Number:  046-HDO18/OH10- 
Q961-001;  Accessible  Coimtry  Trail, 
Toledo.  Ohio.  Project  Number:  042- 
HDO55/OH12-Q961-002;  Glenpark 
Manor.  Youngstown,  Ohio,  Project 
Number:  042-EE082/OH12-S961-009; 
Carey  East  (aka  Open  Arms),  Cleveland, 
Ohio,  Project  Number:  042-HDO67/ 
OH12-Q961-014;  Ziegler  Homes  II(aka 
Living  Stream),  Toledo,  Ohio,  Project 
Number:  042-HDO58/OH12-961-005. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of 
the  Housing  Act  of  1959  (12  U.S.C. 
1701q)  and  section  811  of  the  National 
Affordable  Housing  Act  (42  U.S.C. 
8013).  24  CFR  891.165  provides  that  the 
dilation  of  the  fund  reservation  for  the 
capital  advance  is  18  months  from  the 
date  of  issuance,  with  limited 
exceptions  up  to  24  months. 

Granted  By:  William  C.  Apgar, 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 

Date  Granted:  May  25. 1999. 

Reasons  Waived:  Sienna  Springs  II — 
Delays  were  caused  by  the  Sponsor 
having  to  resolve  some  outstanding 
audit  findings  as  well  as  obtaining 
approval  of  the  site.  Canaan  Manor  (aka 
William  C.  Thomas) — Sponsor 
experienced  strong  community 
opposition  and  was  forced  to  seek  an 
alternate  site.  Further  delays  were 
experienced  when  the  presently 
optioned  site  required  local  government 
approval  of  a  lot  split  and  approval  of 
the  method  to  control  water  drainage  on 
the  site.  Accessible  Country  Trail — 
Delays  were  caused  by  the  Owner 
having  to  resolve  unforeseen  site  and 
zoning  concerns,  which  surfaced  after 
the  funding  award.  Glenpark  Manor — 
Owner  was  unable  to  meet  the  cash 
shortfall  in  the  Capital  Advance.  Delays 
were  incurred  in  filing  their  application 
with  the  Ohio  Department  of 
Development  for  gap  financing.  Carey 
East  (aka  Open  Arms) — Project 
experienced  numerous  delays  due  to  a 
site  change,  zoning  problems,  noise 
concerns,  change  in  development 
method,  and  also  change  in  the  general 
contractor.  Ziegler  Homes  11  (aka  Living 
Stream) — Delays  occurred  as  Owner 
resolved  unforeseen  zoning  issues  and 
deed  restrictions,  which  came  to  light 
after  the  funding  award  and  while 


waiting  on  evidence  of  501(c)(3)  ruling 
from  the  IRS. 

44.  Regulation:  24  CFR891.165. 
Project/ Activity:  Arc  HUD  III, 

Wilmington.  Delaware.  Project  Number: 
032-HDO17-WDD/DE26-Q961-003; 
CoUegeville  Commiinity  Living 
Arrangement.  CoUegeville  Borough, 
Montgomery  County.  Pennsylvania; 
Lock  Haven  Court,  Lock  Haven,  Clinton 
County,  Pennsylvania,  Project  Number: 
034-EE067-WAH/PA26-S962-O02; 
Norris  Square  Apartments, 
Philadelphia.  Pennsylvania,  Project 
Number:  034-EE068-WAH/PA26- 
S061-011;  Spring  City  Elderly  Housing, 
Spring  City,  Chester  County. 
Pennsylvania.  Project  Niunber:  0334- 
EE057-WAH/PA26-S961-002. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of 
the  Housing  Act  of  1959  (12  U.S.C. 
1701q)  and  section  811  of  the  National 
Affordable  Housing  Act  (42  U.S.C. 
8013).  24  CFR  891.165  provides  that  the 
duration  of  the  hind  reservation  for  the 
capital  advance  is  18  months  from  the 
date  of  issuance,  with  limited 
exceptions  up  to  24  months. 

Granted  By:  William  C.  Apgar, 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 

Date  Granted:  May  25, 1999. 

Reasons  Waived:  HUD  needed  time  to 
complete  the  firm  commitment 
processing  review  and  approve  the 
initial  closing  documents. 

45.  Regulation:  24  CFR  891.165. 
Project/ Activity:  Southern  New 

Hampshire  Services,  Inc..  Antrim,  New 
Hampshire,  F^oject  Number:  024- 
EE032-WAH/NH36-Q961-O03. 

Nature  of  Requirement:  HUD  provides 
capital  advances  imder  section  202  of 
the  Housing  Act  of  1959  (12  U.S.C. 
1701q)  and  section  811  of  the  National 
Affordable  Housing  Act  (42  U.S.C. 
8013).  24  CFR  891.165  provides  that  the 
duration  of  the  fund  reservation  for  the 
capital  advance  is  18  months  frt)m  the 
date  of  issuance,  with  limited 
exceptions  up  to  24  months. 

Granted  By:  William  C.  Apgar, 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 

Date  Granted:  May  25.  1999. 

Reasons  Waived:  HUD  needed 
additional  time  to  approve  the  firm 
commitment  and  initial  closing 
documents. 

46.  Regulation:  24  CFR  891.165. 
Project/ Activity:  Mental  Health 

Association/North  Carolina  Haywood 
County  Group  Home,  Waynesville, 
North  Carolina.  Project  Number:  053- 
HD144/NC19-Q971-009. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of 
the  Housing  Act  of  1959  (12  U.S.C. 
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1701q)  and  section  811  of  the  National 
Affordable  Housing  Act  (42  U.S.C. 
8013).  24  CFR  891.165  provides  that  the 
duration  of  the  fund  reservation  for  the 
capital  advance  is  18  months  from  the 
date  of  issuance,  with  limited 
exceptions  up  to  24  months. 

Granted  By:  William  C.  Apgar, 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 

Date  Granted:  May  25.  1999. 

Reasons  Waived:  The  Towij  of 
Wajrnesville  denied  a  building  permit 
for  the  Group  Home.  Although  the 
permit  was  filed  prior  to  the  Town 
amending  its  zoning  ordinance  to 
prohibit  group  homes  being  located 
within  one-half  mile  of  each  other,  the 
Town  refused  to  acknowledge  the 
permit  application's  validity.  Additional 
time  was  required  for  the  Sponsor  to 
pursue  a  lawsuit. 

i7.  Regulation:  24  CFR  891.165. 

Project/ Activity:  Waverly  Residence, 
New  York,  New  York,  Project  Number: 
012-HD066/NY3&-Q961-019. 

Natiue  of  Requirement:  HUD  provides 
capital  advances  imder  section  202  of 
the  Housing  Act  of  1959  (12  U.S.C. 
1701q)  and  section  811  of  the  National 
Affordable  Housing  Act  (42  U.S.C. 
8013).  24  CFR  891.165  provides  that  the 
dilation  of  the  fund  reservation  for  the 
capital  advance  is  18  months  from  the 
date  of  issuance,  with  limited 
exceptions  up  to  24  months. 

Granted  By:  William  C.  Apgar, 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 

Date  Granted:  May  25, 1999. 

Reasons  Waived:  Additional  time  was 
required  for  the  Owner  to  review  the 
impact  of  the  amount  of  off-site 
roadway,  which  may  affect  the  owner's 
financial  requirements  for  closing. 
Additional  time  was  also  needed  for 
HUD  to  review  the  impact  on  the 
previous  processing. 

48.  Regulation:  24  CFR  891.165. 

Project/ Activity:  Villa  Esperanza, 
Gilroy,  California,  Project  Number:  121- 
HDO53-WDD/CA29-Q961-007. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of 
the  Housing  Act  of  1959  (12  U.S.C. 
1701q)  and  section  811  of  the  National 
Affordable  Housing  Act  (42  U.S.C. 
8013).  24  CFR  891.165  provides  that  the 
duration  of  the  fund  reservation  for  the 
capital  advance  is  18  months  from  the 
date  of  issuance,  with  limited 
exceptions  up  to  24  months. 

Granted  By:  William  C.  Apgar, 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 

Date  Granted:  May  27, 1999. 

Reasons  Waived:  Delays  were  caused 
by  the  Co-sponsors  trying  to  secure 
additional  funding  for  the  project. 


49.  Regulation:  24  CFR  891.165. 
Project/Activity:  Haledon  Consumer 

Home,  Haledon,  New  Jersey,  Project 
Number:  031-HDO75/NJ39-Q961-015. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of 
the  Housing  Act  of  1959  (12  U.S.C. 
1701q)  and  section  811  of  the  National 
Affordable  Housing  Act  (42  U.S.C. 
8013).  24  CFR  891.165  provides  that  the 
duration  of  the  fund  reservation  for  the 
capital  advance  is  18  months  from  the 
date  of  issuance,  with  limited 
exceptions  up  to  24  months. 

Granted  By:  William  C.  Apgar, 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 

Date  Granted:  June  2.  1999. 

Reasons  Waived:  The  closing  was 
delayed  because  HUD's  closing  attorney 
experienced  an  imanticipated  change  in 
priorities  and  because  of  his  heavy 
schedule  of  closings. 

50.  Regulation:  24  CFR  891.165. 
Project/ Activity:  Covenant  Place, 

Milwaukee,  Wisconsin,  Project  Number: 
075-EE045/WI39S961001. 

Nature  of  Requirement:  HUD  provides 
capital  advances  imder  section  202  of 
the  Housing  Act  of  1959  (12  U.S.C. 
1701q)  and  section  811  of  the  National 
Affordable  Housing  Act  (42  U.S.C. 
8013).  24  CFR  891.165  provides  that  the 
duration  of  the  fund  reservation  for  the 
capital  advance  is  18  months  from  the 
date  of  issuance,  with  limited 
exceptions  up  to  24  months. 

Granted  By:  William  C.  Apgar, 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 

Date  Granted:  June  11, 1999. 

Reasons  Waived:  HUD  needed 
additional  time  to  review  the  initial 
closing  documents. 

51.  Regulation:  24  CFR  891.165. 
Project/ Activity:  Roxbury  Senior 

Housing,  Roxbury,  Connecticut,  Project 
Number:  017-EE039/CT26-S971-008. 

Nature  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of 
the  Housing  Act  of  1959  (12  U.S.C. 
1701q)  and  section  811  of  the  National 
Affordable  Housing  Act  (42  U.S.C. 
8013).  24  CFR  891.165  provides  that  the 
duration  of  the  fund  reservation  for  the 
capital  advance  is  18  months  from  the 
date  of  issuance,  with  limited 
exceptions  up  to  24  months. 

Granted  By:  William  C.  Apgar, 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 

Date  Granted:  June  18, 1999. 

Reasons  Waived:  Delays  were 
experienced  because  the  Town  of 
Roxbury  had  never  had  multifamily 
housing  developed  within  the  Towm, 
and  .local  approval  proceeded  slowly. 

52.  Regulation:  24  CFR  891.165. 
Project/ Activity:  Rosevine 

Apartments,  Berkeley,  California, 


Project  Number:  121-HDO50-NP-WDD/ 
CA39-Q961-004. 

Natiue  of  Requirement:  HUD  provides 
capital  advances  under  section  202  of 
the  Housing  Act  of  1959  (12  U.S.C. 
1701q}  and  section  811  of  the  National 
Affordable  Housing  Act  (42  U.S.C. 
8013).  24  CFR  891.165  provides  that  the 
duration  of  the  fund  reservation  for  the 
capital  advance  is  16  months  from  the 
date  of  issuance,  with  limited 
exceptions  up  to  24  months. 

Granted  By:  William  C.  Apgar. 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 

Date  Granted:  June  30,  1999. 

Reasons  Waived:  Delays  were 
experienced  because  the  project  owner 
needed  to  find  another  general 
contractor  when  the  original  contractor 
quit  and  because  the  owner  bad  to  find 
another  funding  source  due  to  a 
shortfall. 

For  Items  53  Through  55.  Waivers 
Granted  For  24  CFR  Part  891,  Contact: 
Jerold  Nachison,  Eastern  and  Atlantic 
Servicing  Branch,  Office  of  Portfolio 
Management,  U.S.  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW,  Washington.  DC 
20410:  telephone  (202)  708-3730. 
Hearing-or  speech-impaired  persons 
may  access  this  number  via  'TTY  by 
calling  the  Federal  Information  Relay 
Service  at  (800)  877-8339. 

53.  Regulation:  24  CFR  891.205  and 
410(c). 

Project/ Activity:  The  Kansas  City 
Multifamily  HUB  requested  an  age 
waiver  for  Palestine  Gardens  North. 
Kansas  City.  Missouri.  Project  No:  084- 
EE019. 

Nature  of  Requirement:  24  CFR 
891.205  defines  the  term  "Elderiy 
person"  as  a  household  of  one  or  more 
persons  at  least  one  of  whom  is  62  years 
of  age  at  the  time  of  initial  occupancy. 

Granted  by:  William  C.  Apgar, 
Assistant  Secretary  for  Housing — 
Federal  Housing  Conmiissioner. 

Date  Granted:  May  13, 1999. 

Reasons  Weuved:  This  waiver  was 
granted  because  of  the  special 
circumstances  of  this  case.  The  manager 
of  the  project  erred  during  occupancy 
because  he/she  was  not  familiar  with 
Section  202/PRAC  occupancy 
standards,  and  permitted  the  ineligible 
elderly  disabled  tenant  to  occupy  a  unit. 
Project  management  must  assist  the 
tenant  in  locating  another  unit  or 
provide  moving  expenses. 

54.  Regulation:  24  CFR  891.205  and 
410(c). 

Project/ Activity:  The  Buffalo 
Multiifamily  Hub  requested  age  and 
very-low  income  waivers  for  1490 
Estates,  Buffalo,  New  York,  Project 
Number:  014-EE005). 
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Nature  of  Requirement:  24  CFR 
891.205  defines  the  term  "Elderly 
person"  as  a  household  of  one  or  more 
persons  at  least  one  of  whom  is  62  years 
of  age  at  the  time  of  initial  occupancy. 

Granted  By:  William  C.  Apgar, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  May  13,  1999. 

Reasons  Waived:  The  waiver  was 
granted  to  allow  four  disabled  heads  of 
households  to  remain  based  on  the 
special  circumstances  of  this  case.  Due 
to  low  occupancy  of  the  project,  project 
management  has  also  requested  an 
income  waiver  to  allow  low-income 
people  to  live  in  the  project  to  maintain 
project  viability. 

55.  Regulation:  24  CFR  part  891 .205, 
410(c).  575,  and  610. 

Project/Activity:  West  \Nyade 
Retirement  Community, 
Moultonborough,  New  Hampshire, 
Project  Number:  024-EE038.  The 
Manchester  Multifamily  Program  Center 
requested  a  waiver  of  the  age 
requirement  for  current  heads  of 
households  who  are  Low  Income  (LI) 
rather  than  Very  Low  Income  (VLI)  and/ 
or  ineligible  because  they  are  under  the 
age  of  62. 

Native  of  Requirement:  HUD 
regulations  at  24  CFR  part  891  require 
that  occupancy  be  limited  to  Very  Low 
Income  (VLI)  elderly  persons. 

Granted  By:  William  C.  Apgar, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  June  10, 1999. 

Reasons  Waived:  This  waiver  was 
granted  because  of  the  special 
circumstances  of  this  case.  The  financial 
viability  of  the  project  was  threatened 
by  an  apparent  error  in  estimating 
market  demand.  Therefore,  to  ensiu^ 
viability,  the  two  current  LI  elderly 
households  are  needed  to  remain,  and 
the  project  needs  to  be  able  to  open 
occupancy  to  other  LI  elderly 
households. 

For  Item  56,  Waiver  Granted  for  24 
CFR  Part  891,  Contact:  Frank  W.  Parker, 
Eastern  and  Atlantic  Servicing  Branch, 
Office  of  Portfolio  Management,  U.S. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410;  telephone  (202) 
708-3730.  Hearing-  or  speech-impaired 
persons  may  access  this  number  via 
TTY  by  calling  the  Federal  Information 
Relay  Service  at  (800)  877-8339. 

56.  Regulation:  24  CFR  891.205  and 
410(c). 

Project/ Activity:  The  Boston 
Multifamily  HUB  requested  an  age 
waiver  for  the  Henderson  School 
Apartments,  Henderson,  New  York, 
Project  Number:  013-EE033/NY-O6- 
S921-011. 


Natxu^  of  Requirement:  24  CFR 
891.205  defines  the  term  "Elderly 
person"  as  a  household  of  one  or  more 
persons  at  least  one  of  whom  is  62  years 
of  age  at  the  time  of  initial  occupancy. 

Granted  By:  William  C.  Apgar, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  June  30, 1999. 

Reasons  Waived:  The  waiver  was 
granted  because  of  sustained  high 
vacancy  rates  and  indications  of  a  soft 
market  for  VLI  families  in  the  area.  The 
admission  income  limits  were  requested 
to  be  changed  fit)m  50  percent  of 
median  income  (VLI)  to  80  percent  of 
median  (LI)  to  sustain  occupancy  and 
maintain  project  viability. 

For  Item  57,  Waiver  Granted  for  24 
CFR  Part  891,  Contact:  Margaret  Keels, 
Eastern  and  Atlantic  Servicing  Branch, 
Office  of  Portfolio  Management  Branch, 
U.S.  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410;  telephone  (202) 
708-3730.  Hearing-  or  speech-impaired 
persons  may  access  this  number  via 
TTY  by  calling  the  Federal  Information 
Relay  Service  at  (800)  877-8339. 

57.  Regulation:  24  CFR  891.575  and 
610(c). 

Project/ Activity:  Greenpointe 
Apartments,  Greenville,  North  Carolina, 
Project  Number:  053-EH653.  The 
Greensboro  Multifamily  HUB  requested 
an  age  waiver  for  the  project. 

Nature  of  Requirement:  HUD 
regulations  at  24  CFR  part  891  require 
that  occupancy  be  limited  to  Very  Low 
Income  (VLI)  elderly  persons. 

Granted  By:  William  C.  Apgar, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  May  13, 1999. 

Reasons  Waived:  The  waiver  was 
granted  in  order  to  allow  management  of 
the  project  additional  flexibility  in 
attempting  to  rent-up  vacant  units  and 
maintain  project  viability. 

For  Items  58  Through  60,  Waivers  for 
24  CFR  Parts  982  and  983,  Contact: 
Gloria  J.  Cousar,  Deputy  Assistant 
Secretary  for  Public  and  Assisted 
Housing  Delivery,  Office  of  Public  and 
Indian  Housing,  U.S.  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Sfreet,  SW,  Washington,  DC 
20410;  telephone  (202)  708-1380. 
Hearing-  or  speech-impaired  persons 
may  access  this  number  via  TTY  by 
calling  the  Federal  Information  Relay 
Service  at  (800)  877-8339. 

58.  Regulation:  24  CFR  982.303(b)(1). 
Project' Activity:  Housing  Authority  of 

Alameda  County,  California,  Section  8 

Rental  Certificate  Program.     

Natiue  of  Requirement:  24  CFR 
982.303(b)(1)  provides  for  a  maximimi 
rental  certificate/voucher  term  of  120 


days,  diuing  which  a  certificate/voucher 
holder  may  seek  housing  to  be  leased 
under  the  program. 

Granted  By:  Harold  Lucas,  Assistant 
Secretary  for  Public  and  Indian 
Housing. 

Date  Granted:  April  16, 1999. 

Reasons  Waived:  Approval  of  the 
waiver  provided  the  certificate  holder 
additional  time  to  seek  housing.  The 
certificate  holder  experienced  extreme 
difficulty  in  locating  a  suitable  unit. 

59.  Regulation:  24  CFR  982.306(d). 
Project/ Activity;  Palm  Beach  County 

Housing  Authority,  Florida,  Section  8 
Voucher  Program.  

Natiu«  of  Requirement:  24  CFR 
982.306(d)  limits  the  circiunstances 
under  which  a  landlord  can  lease  a  unit 
with  tenant-based  assistance  to  a 
relative  of  the  landlord. 

Granted  By:  Harold  Lucas,  Assistant 
Secretary  for  Public  and  Indian 
Housing. 

Date  Granted:  May  24, 1999. 

Reasons  Waived:  Approval  of  the 
waiver  prevented  further  emotional 
hardship  on  the  family  and  financial 
hardship  on  the  landlord.  The  landlord 
contracted  to  build  a  residential  unit 
with  a  separate  accessory  dwelling  unit 
for  the  sole  purpose  of  leasing  the  unit 
to  a  relative  prior  to  the  effective  date 
of  regulation. 

60.  Regulation:  24  CFR  983.7(c)(4). 
Project/ Activity:  The  San  Francisco 

Housing  Authority,  California, 
requested  a  waiver  to  provide  project- 
based  voucher  assistance  for  50  units  at 
Golden  Gate  Apartments,  a  Section  236 
project. 

Natiire  of  Requirement:  24  CFR 
983.7(c)(4)  prohibits  attachment  of 
project-based  assistance  to  a  Section  236 
project  (insured  or  non-insiu«d)  or  a 
imit  subsidized  with  Section  236  rental 
assistance  payments. 

Granted  By:  Harold  Lucas,  Assistant 
Secretary  for  Public  and  Indian 
Housing. 

Date  Granted:  May  5, 1999. 

Reasons  Waived:  Approval  of  the 
waiver  ensured  that  affordable  housing 
is  preserved  in  the  City,  where  there  has 
been  a  s6vere  reduction  in  the  number 
of  affordable  imits  for  low-income 
families  in  the  rental  market. 

For  Items  61  Through  62,  Waivers 
Granted  For  24  CFR  Part  990,  Contact: 
Joan  DeWitt,  Director,  Funding  and 
Financial  Management  Division,  Office 
of  Public  and  Assisted  Housing 
Operations,  Office  of  Public  and  Indian 
Housing,  U.S.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street.  SW,  Washington.  DC  20410; 
telephone  (202)  708-1872.  Hearing-  or 
speech-impaired  persons  may  access 
this  niunber  via  TTY  by  calling  the 
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Federal  Information  Relay  Service  at 
(800)  877-8339. 

61.  Regulation:  24  CFR  990.107(f}  and 
990.109. 

Project/ Activity:  Tuscaloosa,  Alabama 
Housing  Authority.  A  request  was  made 
to  permit  the  Authority  to  benefit  from 
energy'  performance  contracting  for 
developments  that  have  tenant-paid 
utilities.  The  Authority  estimates  that  it 
could  increase  savings  substantially  if  it 
were  able  to  undertake  energy 
performance  contracting  for  both  PHA- 
paid  and  tenant-paid  utilities. 

Nature  of  Requirement:  Under  the 
Performance  Funding  System  (PFS), 
energy  conservation  incentives  that 
relate  to  energy  performance  contracting 
currently  apply  to  only  PHA-paid 
utilities.  The  Tuscaloosa  Housing 
Authority  has  both  PHA-paid  and 
tenant-paid  utilities. 

Granted  By:  Harold  Lucas,  Assistant 
Secretary  for  Public  and  Indian 
Housing. 

Date  Granted:  June  28, 1999. 

Reasons  Waived:  In  September  1996, 
the  Oakland  Housing  Authority  was 
granted  a  waiver  to  permit  the  Authority 
to  benefit  from  energy  performance 
contracting  for  developments  with 
tenant-paid  utilities.  The  waiver  was 


granted  on  the  basis  that  the  Authority 
had  presented  a  sound  and  reasonable 
methodology  for  doing  so.  The 
Tuscaloosa  Housing  Authority 
requested  a  waiver  based  on  the  same 
approved  methodology.  The  waiver 
permits  the  HA  to  exclude  from  its  PFS 
calculation  of  rental  income,  increased 
rental  income  due  to  the  difference 
between  updated  baseline  utility  (before 
implementation  of  the  energy 
conservation  measures)  and  revised 
allowances  (for  the  duration  of 
implementation  of  the  measures)  for  the 
project(s)  involved  for  the  duration  of 
the  contract  period,  which  cannot 
exceed  12  years. 

62.  Regulation:  24  CFR 
990.110(c)(2)(ii}. 

Project/ Activity:  Holyoke, 
Massachusetts  Housing  Authority 
requested  a  waiver  of  the  PFS  with 
regard  to  execution  of  an  energy 
performance  contract. 

Nature  of  Requirement:  24  CFR 
990.110{c)(2)(ii)  specifically  refers  to 
savings  from  decreased  consumption 
that  must  be  weiived  to  permit 
conversion  from  one  utility  source  to 
another  to  qualify  for  the  "freeze  of  the 
rolling  base"  energy  incentive. 


Granted  By:  Harold  Lucas,  Assistant 
Secretary  for  Public  and  Indian 
Housing. 

Date  Granted:  April  9, 1999. 

Reasons  Waived:  The  Holyoke 
Housing  Authority  was  granted  a  waiver 
to  permit  it  to  use  the  "freeze  of  the 
rolling  base"  methodology  for  a 
conversion  bom  one  energy  soiuy»  to 
another  in  an  energy  performance 
contract  under  the  PFS  energy  cost 
incentives.  Conversion  from  one  utility 
source  to  another  may  result  in 
significant  cost  avoidance,  even  though 
comprising  a  shift  in  consumption, 
rather  than  a  reduction.  The  waiver 
fjermits  the  HA  to  exclude  from  its  PFS 
calculation  of  rental  income,  increased 
rental  income  due  to  the  difference 
between  updated  baseline  utility  (before 
implementation  of  the  energy 
conservation  measures)  and  revised 
allowances  (for  the  duration  of 
implementation  of  the  measures)  for  the 
project(s)  involved  for  the  duration  of 
the  contract  period,  which  cannot 
exceed  12  years. 

(PR  Doc.  99-26507  Filed  10-8-99;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Draft  Revisions  to  the  Voluntary 
Protection  Programs  To  Provide  Safe 
and  Healthful  Working  Conditions 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Notice,  request  for  comments. 

summary:  The  Occupational  Safety  and 
Health  Administration  would  like  to 
obtain  stakeholder  and  public 
comments  on  proposed  revisions  to  its 
Volimtary  Protection  Programs  (VPP), 
published  in  Draft  below.  The  revisions 
include  several  new  criteria  intended  to 
make  the  VPP  more  challenging  and  to 
raise  the  level  of  safety  and  health 
achievement  expected  of  participants. 
New  eligibility  categories  allow 
previously  ineligible  worksites  to  apply. 
The  criteria  also  have  been  rewritten  to 
make  them  more  easily  understood  and 
to  bring  the  VPP's  basic  program 
elements  into  conformity  with  OSHA's 
Safety  and  Health  Program  Management 
Guidelines.  OSHA  will  consider 
submitted  comments  when  it  develops 
the  Rnal  version  of  these  revisions. 
DATES:  Written  comments  must  be 
submitted  on  or  before  November  26, 
1999. 

ADDRESSES:  Send  two  copies  of  your 
comments  to:  Docket  Office,  Docket  No. 
C-06,  Room  N-2625,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Ave.,  NW,  Washington,  DC  20210. 
Comments  limited  to  10  pages  or  less 
may  also  be  transmitted  by  FAX  to  202- 
693-1648,  provided  that  the  original 
and  one  copy  of  the  comment  are  sent 
to  the  Docket  Office  immediately 
thereafter. 

Comments  may  also  be  submitted 
electronically  through  OSHA's  Web  site 
at  the  following  address:  http:// 
www.  osha-slc.gov/e-comments/e- 
coinments-vpp.html.  Information  such 
as  studies  and  journal  articles  cannot  be 
attached  to  electronic  submissions  and 
must  be  submitted  in  duplicate  to  the 
Docket  Office.  Such  attachments  must 
clearly  identify  the  respondent's 
electronic  submission  by  name,  date, 
and  subject,  so  that  they  can  be  attached 
to  the  correct  submission. 

The  entire  record  for  the  proposed 
revisions  to  the  Voluntary  Protection 
Programs  is  available  for  inspection  and 
copying  in  the  Docket  Office,  Docket 
No.  C-06,  telephone  202-693-2350. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Friedman,  Director,  Office  of 
Public  Affairs,  Occupational  Safety  and 


Health  Administration,  Room  N3647, 
200  Constitution  Ave. ,  NW, 
Washington,  DC  20210,  (202)  693-1999. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Background 

The  Voluntary  Protection  Programs 
(VPP),  adopted  by  OSHA  in  Federal 
Register  Notice  47  FR  29025,  July  2, 
1982,  have  established  the  efficacy  of 
cooperative  action  among  government, 
industry,  and  labor  to  address  worker 
safety  and  health  issues  and  expand 
worker  protection.  VPP  participation 
requirements  center  on  comprehensive 
management  systems  with  active 
employee  involvement  to  prevent  or 
control  the  safety  and  health  hazards  at 
the  site.  Employers  who  qualify 
generally  view  OSHA  standards  as  a 
minimum  level  of  safety  and  health 
performance  and  set  their  own  more 
stringent  standards  where  necessary  for 
effective  employee  protection. 

OSHA's  experience  with  VPP  and 
other  programs  led  it  to  publish  its 
voluntary  "Safety  and  Health  Program 
Management  Guidelines"  (the 
Guidelines)  in  the  Federal  Register  on 
January  26, 1989,  54  FR  3904.  The 
Guidelines  present  effective  criteria  for 
organizing  a  managed  safety  and  health 
program.  To  maintain  consistency  in 
OSHA's  approach  to  safety  and  health 
program  management,  the  Agency  has 
decided  to  reorganize  the  VPP  criteria  to 
conform  more  closely  to  the  Guidelines. 

This  reorganization  has  been 
accomplished  by  merging  the  six 
elements  of  the  VPP  into  the  four 
elements  of  the  Guidelines.  Specifically, 
Management  Commitment  and  Planning 
has  become  Management  Leadership 
and  Employee  Involvement;  Hazard 
Assessment  has  become  Worksite 
Analysis;  Hazard  Correction  and  Control 
has  bKBCome  Hazard  Prevention  and 
Control;  Safety  and  Health  Program 
Evaluation  has  become  part  of 
Management  Leadership  and  Employee 
Involvement;  and  Safety  and  Health 
Training  continues  as  one  of  four  basic 
program  elements. 

The  VPP  criteria  also  have  been 
rewritten  to  make  them  more  easily 
understood.  This  has  involved  changes 
in  both  language  and  organization. 
However,  except  for  a  variety  of  minor 
clarifications,  the  substance  of  the 
criteria  has  changed  little.  The  two  most 
notable  changes  are  an  expansion  of 
eligibility  to  certain  classes  of  worksites 
previously  not  covered  by  the  program, 
and  a  new  illness  rates  reporting 
requirement.  The  latter  means  OSHA 
will  consider  a  worksite's  illness 
performance  as  well  as  its  injtiry 


performance  when  assessing  the  site's 
level  of  achievement. 

B.  Statutory  Framework 

The  Occupational  Safety  and  Health 
Act  of  1970,  29  U.S.C.  651  et  seq.  (the 
Act  and  the  OSH  Act),  was  enacted  "to 
assiue  so  far  as  possible  every  working 
man  and  woman  in  the  Nation  safe  and 
healthful  working  conditions  and  to 
preserve  our  human  resources.  *   *   *" 

Section  2(b)  specifies  the  measures  by 
which  the  Congress  would  have  OSHA 
carry  out  these  purposes.  They  include 
the  following  provisions  which 
establish  the  legislative  mandate  for  the 
Voluntary  Protection  Programs: 

"*   *   *  (1)  by  encouraging  employers  and 
employees  in  their  efforts  to  reduce  the 
number  of  occupational  safety  and  health 
hazards  at  their  places  of  employment,  and 
to  stimulate  employers  and  employees  to 
institute  new  and  to  perfect  existing 
progratns  for  providing  safer  and  healthful 
working  conditions;" 

"*   *   *  (4)  by  building  upon  advances 
already  made  through  employer  and 
employee  initiative  for  providing  safe  and 
healthful  working  conditions;" 

"*   *   *  (5)  *   *  *  by  developing  innovative 
methods,  techniques,  and  approaches  for 
dealing  with  occupational  safety  and  health 
problems;" 

•<*  *  »'(-i3)  by  encouraging  joint  labor- 
management  efforts  to  reduce  injuries  and 
disease  arising  out  of  employment." 

n.  Program  Changes  and  Rationale 

A.  Language  and  Organization 

With  this  Notice  OSHA  proposes 
extensive  editorial  changes  in  the 
language  and  organization  of  The 
Voluntary  Protection  Programs, 
published  as  Draft  below.  The  intent  is 
to  make  the  VPP  criteria  more 
imderstandable. 

B.  Changes  in  Eligibility 

1.  Draft  Section  D.I.,  General, 
provides  that  Federal  agency  worksites 
subject  to  29  CFR  part  1960  are  now 
eligible  to  apply.  OSHA  wants  to  extend 
recognition  for  safety  and  health 
program  excellence  to  federal  sector 
worksites.  As  a  result  of  a  successful 
Demonstration  Program,  this  section 
now  also  provides  that  resident 
contractors  at  participating  VPP  sites 
may  make  application  to  the  VPP  for 
their  operations  at  those  sites.  The 
Demonstration  Program  established  that 
at  existing  VPP  sites,  resident 
contractors  can  provide  effective  safety 
and  health  protection  to  their  employees 
even  though  they  do  not  control  the 
worksite. 

2.  Draft  Section  D.2,  Unionized  Sites, 
is  changed  to  clarify  the  degree  of  union 
involvement  that  triggers  the 
requirement  for  union  concurrence  in 
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VPP  participation.  The  old  language,  "a 
significant  portion  of  its  employees 
organized  by  one  or  more  collective 
bargaining  units,"  was  open  to  wide 
interpretation.  The  new  language  makes 
clear  that  the  concurrence  of  all  unions 
is  expected  at  any  worksite  where  one 
or  more  collective  bargaining  agents 
represent  employees. 

C.  Changes  in  Assurances 

.    1 .  Draft  Section  E.  1 .  requires  VPP 
applicants  to  submit  assurance  that  they 
will  correct  all  hazards  addressed  by 
OSHA's  safety  and  health  standards  and 
regulations  and  the  OSH  Act's  "general 
duty  clause,"  Section  5(a)(1).  Full 
compliance  with  OSHA's  requirements 
has  always  been  a  requirement  of  the 
VPP  but  is  now  made  an  explicit  part  of 
the  Assurances. 

2.  Draft  Section  E.2.  requires  the 
applicant  to  provide  assurance  that  site 
employees  support  the  VPP  application. 
At  imionized  sites,  this  is  accomplished 
by  the  authorized  collective  bargaining 
representative(s)  either  signing  the  VPP 
application  or  submitting  a  signed 
statement  of  support.  OSHA  also  needs 
assurance  that  employees  at  non- 
unionized  sites  support  VPP 
participation. 

3.  Draft  Section  E.5.  expands  on 
previous  language  and  now  requires  that 
applicants  certify  to  OSHA  that  hazards 
discovered  through  any  means  will  be 
corrected  in  a  timely  maimer,  with 
interim  protection  provided  as 
necessary.  This  section  further  provides 
that  site  deBciencies  related  to 
compliance  with  OSHA  requirements 
and  identified  during  the  OSHA 
preapproval  onsite  review  will  be 
corrected  within  90  days.  This 
expansion  is  needed  to  make  clear  to 
applicants  that  elimination  or  control  is 
expected  of  all  identified  hazards,  and 
not  just  hazards  identified  by  the  means 
listed  in  the  Notice. 

4.  Draft  Section  E.IO.  expands  the 
information  that  participating  sites  must 
submit  to  OSHA  each  year  by  February 
15. 

a.  Requiring  sites  to  report  injury  and 
illness  rates,  rather  than  just  injiuy 
rates,  will  help  ensure  that  VPP 
continues  to  set  the  standard  for 
excellence  by  recognizing  worksites  that 
effectively  address  the  full  range  of 
workplace  safety  and  health  problems. 

b.  OSHA  needs  to  have  participants 
report  the  injury/illness  and  lost  work 
day  case  numbers  as  well  as  the  rates  to 
ensure  that  the  rates  have  been 
calculated  correcdy. 

c.  OStiA  needs  to  examine  the 
participant's  annual  evaluation  of  its 
safety  and  health  program  in  order  to 
determine  if  the  site's  program  is 


continually  improving  and  also  to  spot 
potential  program  deficiencies. 

d.  Because  examination  of 
contractors'  rates  is  now  part  of  the  VPP 
requirements,  the  injury/illness  and  lost 
workday  case  nimibers  and  rates  of 
prominent  (500  hours  or  more  onsite  in 
a  calendar  quarter)  contractors'  site 
employees  need  to  be  submitted 
annually  to  OSHA.  just  as  the  rates  for 
regular  site  employees  must  be 
submitted  annually. 

e.  To  better  understand  a  worksite's 
safety  and  health  efforts,  to  help  spread 
the  lessons  learned  in  VPP  to  other 
worksites,  and  to  communicate  the 
value  of  VPP,  OSHA  needs  information 
on  success  stories  and  VPP  outreach 
efforts  at  each  participating  worksite. 

D.  Changes  in  The  Star  Program 

1.  The  Purpose  of  the  Star  Program, 
Draft  Section  F.I.,  is  expanded  to 
indicate  that  OSHA  expects  Star 
participants  to  share  their  safety  and 
health  expertise  and  to  encoiu-age  others 
to  work  toward  comparable  success. 

2.  Injury/Illness  Performance,  Draft 
Section  F.4.,  includes  the  following 
changes: 

a.  Star  performance  criteria  have 
changed  by  adding: 

(1)  The  use  of  injury/illness  rates  to 
determine  VPP  eligibility; 

(2)  A  requirement  that  rates  be  below 
rather  than  at  or  below  the  industry 
average;  and 

(3)  An  alternative  method  of 
calculating  injury/illness  incidence 
rates  for  qualifying  small  worksites. 

The  addition  of  illnesses  and  the 
change  in  minimum  rates  requirements 
will  make  these  requirements  more 
reflective  of  the  health  aspects  of  a 
safety  and  health  program  and  generally 
more  stringent.  These  changes  will  help 
ensure  that  VPP  continues  to  serve  as  a 
model  of  excellence  for  the  larger  work 
community.  The  alternative  calculation 
method  will  help  small  sites  to  qualify 
for  Star  even  when  they  have 
experienced  1  year  of  abnormally  high 
rates. 

b.  Calculating,  collecting,  and 
submitting  contractor  rates  are  new  VPP 
requirements  that  will  enable  OSHA  to 
better  determine  the  quality  of  safety 
and  health  protection  afforded  to  all 
employees  on  a  worksite.  The 
requirements  for  contract  employee 
coverage  appear  at  Draft  Section 
F.4.a.(2). 

3.  Safety  and  Health  Program 
Qualifications  for  the  Star  Program, 
Draft  Section  F.5.,  is  revised  as  follows: 

a.  OSHA  has  condensed  from  six 
elements  to  four  elements  the  Safety  and 
Health  Program  Qualifications  for  the 
Star  Program.  This  is  done  so  that  the 


VPP  requirements  will  conform  with 
OSHA's  Voluntary  Safety  and  Health 
Program  Management  Guidelines. 
Similarly,  the  names  of  the  activities 
required  under  each  element  have  been 
changed,  as  appropriate.  The  changes 
are: 

(1)  In  Draft  Section  F.S.a.,  the  name  of 
the  first  element  has  changed  from 
Management  Commitment  and  Planning 
to  Management  Leadership  and 
Employee  Involvement.  The  activity 
Employee  Participation  has  changed  to 
Employee  Involvement.  This  activity 
and  the  activity  Safety  and  Health 
Program  Evaluation  are  now  made  part 
of  this  element. 

(2)  In  Draft  Section  F.S.b.,  the  name  of 
the  second  element  has  changed  from 
Hazard  Assessment  to  Worksite 
Analysis. 

(3).  In  Draft  Section  F.5.C.,  the  name 
of  the  third  element  has  changed  from 
Hazard  Correction  and  Control  to 
Hazard  Prevention  and  Confrol. 

b.  The  following  revisions  are  made  in 
Draft  Section  F.S.a..  Management 
Leadership  and  Employee  Involvement: 

(1)  Commitment  to  Safety  and  Health 
Protection  now  includes  the 
requirement  for  an  established  and 
conmumicated  goal  for  the  safety  and 
health  program  and  results-oriented 
objectives  for  meeting  that  goal,  an 
activity  that  is  included  in  the 
Guidelines. 

(2)  Written  Safety  and  Health  Program 
has  changed  slightly  to  reflect  the 
merging  of  the  original  six  basic 
elements  into  four. 

(3)  Management  Involvement  is  now 
Management  Leadership.  OSHA  has 
added  two  new  required  activities  to 
Management  Leadership  so  that  the  list 
of  actions  will  reflect  the  Guidelines. 
These  additional  activities  are: 

(a)  Creating  employee  access  to  top 
management,  and 

(b)  Ensuring  that  all  workers  at  the 
site,  including  contract  workers,  are 
provided  equally  high-quality  safiety  and 
health  protection. 

(4)  New  language  on  defining 
responsibility,  assigning  authority,  and 
affording  adequate  resources  is  intended 
to  emphasize  the  need  for  these 
management  actions. 

(5)  Holding  managers,  supervisors, 
and  employees  accountable  (line 
accountability)  is  tied  more  clearly  to 
meeting  responsibilities.  OSHA  no 
longer  differentiates  between  managing 
accountability  at  general  industry  and 
construction  worksites,  because  in  the 
Agency's  experience  effective 
management  does  not  differ 
significandy  at  different  types  of 
worksites. 
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(6)  Employee  Involvement  includes 
an  additional  requirement  that 
worksites  must  establish  at  least  three 
different  active  and  meaningful  ways  for 
employee  involvement.  This 
requirement  is  intended  to  ensure  that 
employee  involvement  is  an  integral 
part  of  the  safety  and  health  program. 
Also,  worksites  that  choose  to  meet  this 
requirement  by  establishing  safety  and 
health  conmiittees  are  cautioned  to 
ensure  such  committees  are  established 
in  a  manner  consistent  with  applicable 
law. 

(7)  OSHA  has  substantially  rewritten 
the  section  Contract  Worker  Coverage 
and  expanded  the  requirements  for 
contract  workers  to  include: 

(a)  Documentation  that  contractors 
maintain  effective  safety  and  health 
programs,  and 

(b)  Documentation  that  participants 
maintain  effective  oversight  of  their 
onsite  contractors. 

(c)  Documentation  of  the  participant's 
plan  for  working  with  a  contractor 
whose  rates  are  above  its  industry 
average,  in  order  to  reduce  those  rates 
to  below  average  within  2  years. 

This  brings  contractor  requirements  in 
line  with  current  VPP  practice. 

(8)  OSHA  has  rewritten  Safety  and 
Health  Program  Evaluation  in  order  to 
make  the  requirements  more 
understandable  and  participants' 
evaluations  more  effective.  The  section 
now  clearly  states  that  all  elements  of 
the  program  must  be  evaluated.  Third 
parties  who  may  be  employed  to 
conduct  the  evaluation  must  have 
appropriate  training  and/or  experience. 
Also,  this  section  provides  that 
construction  companies  must  submit  a 
final  evaluation  immediately  prior  to 
completion  of  construction. 
Construction  companies  that  fail  to 
submit  this  evaluation  will  not  be 
allowed  to  submit  VPP  applications  for 
other  sites.  To  emphasize  the 
importance  OSHA  places  on  outreach 
activities,  OSHA  now  requires 
participants  to  report  outreach  efforts 
when  they  submit  their  annual 
evaluation  report. 

c.  In  addition  to  revisions  that  create 
a  more  logical  flow.  Draft  Section  F.5.b., 
Worksite  Analysis,  conLains  the 
following  changes: 

(1)  The  requirement  for 
comprehensive  safety  and  health 
surveys  is  expanded  to  clarify  and 
strengthen  industrial  hygiene 
requirements. 

(2)  OSHA  has  added  a  new 
requirement  to  analyze  injury  and 
illness  trends,  intended  to  ensure  that 
complete  worksite  analysis  is  being 
performed. 


(3)  The  Medical  Program  is  renamed 
the  Occupational  Health  Care  Program 
to  better  reflect  its  nature,  and 
requirements  are  expanded  and  moved 
to  Draft  Section  F.5.C.,  Hazard 
Prevention  and  Control,  to  better  reflect 
the  function  of  an  occupational  health 
care  program. 

d.  OSHA  has  made  the  following 
revisions  in  Draft  Section  F.5.C.,  Hazard 
Prevention  and  Control: 

(1)  In  order  to  complete  the  list  of 
means  for  eliminating  or  controlling 
hazards,  OSHA  has  added 
administrative  controls.  The  four 
control  methods  are  listed  in  their 
preferred  order. 

(2)  Work  Practice  controls,  Draft 
Section  F.5.c.(l)(c),  is  expanded  to 
incorporate  the  requirement  that  the    • 
rules  must  be  understood  and  followed; 
must  be  incorporated  in  training, 
positive  reinforcement,  and  correction 
programs;  and  must  be  equitably 
enforced  through  disciplinary  rules. 

(3)  Monitoring  and  Maintenance, 
Draft  Section  F.5.c.(3),  includes  the 
additional  requirement  to  document  this 
system. 

(4)  The  Occupational  Health  Care 
Program  (formerly  the  Medical 
Program),  Draft  Section  F.5.c.(4),  is 
expanded  to  include  the  concept  of 
using  occupational  health  care 
professionals  in  hazard  analysis  and 
prevention.  The  expansion  addresses 
the  need  to  involve  occupational  health 
professionals  in  a  site's  program. 

(5)  Emergency  Procedures,  Draft 
Section  F.5.c.(5),  now  requires  that  the 
written  procedures  must  include 
provision  for  emergency  training  drills 
for  all  shifts.  With  this  change,  a 
participant's  written  procedures  will 
reflect  a  requirement  to  conduct  annual 
practice  drills  that  has  been  in  effect  for 
some  time.  Requiring  drills  for  all  shifts 
will  help  ensure  protection  for  all 
employees. 

e.  Safety  and  Health  Training,  Draft 
Section  F.5.d.,  now  specifies  that 
training  must  ensure  that  managers 
imderstand  and  are  able  to  carry  out 
their  safety  and  health  responsibilities. 

E.  Changes  in  The  Demonstration 
Program 

Draft  Section  G.3.  now  provides  for 
Demonstration  Program  evaluations 
every  12  to  18  months  instead  of  every 
12  months. 

F.  Changes  in  The  Merit  Program 

1.  Qualifications  for  Merit,  Draft 
Section  H.2.,  contains  the  following 
changes: 

a.  The  addition  of  illnesses  to  the 
rates  requirements.  Previously,  only 
injury  rates  were  considered. 


b.  A  restriction  on  participation  by 
sites  with  above  average  rates.  Such 
sites  must  have  a  plan  to  achieve  Star 
rates  requirements  within  2  years,  it 
must  be  statistically  possible  to  achieve 
this  goal,  and  the  site's  safety  and  health 
program  must  be  at  Star  quality  within 

3  years. 

c.  The  addition  of  a  requirement  to 
report  contractor  rates. 

d.  In  the  Merit  Program  for  the 
construction  industry,  OSHA  must 
approve  the  designated  geographical 
area  from  which  company  injury/illness 
and  lost  workday  incidence  data  are 
obtained. 

These  changes  are  designed  to  ensure 
that  VPP  participants  are  of  the  highest 
caliber  and  that  sites  approved  to  Merit 
can  realistically  achieve  Star  in  a 
reasonable  time  period. 

2.  Term  of  Participation,  Draft  Section 
H.3.,  establishes  a  3-year  time  limit  for 

a  term  in  the  Merit  Program.  It  also 
explains  the  circimistances  that  may 
lead  OSHA  to  approve  a  second  term  of 
participation. 

3.  Multi-Site  Eligibility,  Draft  Section 
H.4.,  is  a  new  section  that  announces 
OSHA's  expectation  that  companies 
with  large  numbers  of  applicants  may  be 
responsible  for  bringing  Uieir  worksites 
up  to  Star  quality  before  making 
application. 

G.  Changes  in  Application  for  VPP 

1.  Submission,  Draft  Section  1.3. ,  now 
requires  applicants  to  submit  to  the 
appropriate  OSHA  office  the  requested 
number  of  application  copies,  llus 
procedure  is  intended  to  expedite 
processing. 

2.  Acceptance  of  Application,  E)raft 
Section  1.4. ,  now  permits  OSHA  to 
return  as  unacceptable  an  incomplete 
application  if  90  days  have  passed  since 
OSHA  requested  additional  information 
and  the  applicant  has  not  responded. 
This  provision  eases  both  OSHA's  and 
the  applicant's  burden  by  establishing 
clear  time  frames  for  accepting  complete 
applications. 

H.  Changes  in  Pre-Approval  Onsite 
Review 

1.  Purpose,  Draft  Section  J.I.,  clarifies 
the  VPP  onsite  review  team's  non- 
enforcement  nature. 

2.  Preparation,  Draft  Section  J.2.,  is 
changed  to  emphasize  the  importance  of 
the  VPP  review  team's  having  a  back-up 
team  leader  whenever  possible. 

3.  Duration,  Draft  Section  J.3.,  now 
reflects  the  reality  that,  on  average,  4 
days  onsite  are  needed  for  a  review. 

4.  Scope,  Draft  Section  J.4.,  is 
expanded  because  the  onsite  review 
must  reflect  the  added  VPP  criteria 
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proposed  in  this  Federal  Register 

Notice. 

a.  Dociunent  review  must  include  the 
site  contractor  employees'  OSHA  Form 
200  log,  baseline  safety  and  industrial 
hygiene  surveys,  annual  safety  and 
health  program  evaluations  and  audits, 
preventive  maintenance  program 
documentation,  accoimtability 
documentation,  and  contractor  safety 
and  health  programs. 

b.  Employee  interviews  must  include 
interviews  with  contract  workers. 

/.  Changes  in  Recommendation  for 
Program  Denial 

Draft  Section  L.l.  is  expanded  to 
define  a  reasonable  time  for  the 
applicant  to  withdraw  its  application  as 
"not  to  exceed  30  calendar  days." 

/.  Changes  in  Inspection  Provisions 

1.  Programmed  Inspections,  Draft 
Section  M.I.,  now  explains  OSHA's 
rationale  for  removing  a  VPP  participant 
from  programmed  inspection  lists.  It 
also  provides  that  a  VPP  applicant  will 
be  removed  from  OSHA's  programmed 
inspection  lists  no  more  than  75 
calendar  days  prior  to  the 
commencement  of  the  scheduled  pre- 
approval  onsite  review.  The  need  for 
this  time  limit  stems  from  occasional 
delays  in  application  processing,  i.e., 
the  time  from  application  submission  to 
schediUed  onsite  review.  These  delays, 
in  turn,  are  due  to  the  growth  of  interest 
in  VPP  and  increasing  numbers  of 
applications.  The  section  also  provides 
that  VPP  worksites  may  choose  to 
remain  on  the  programmed  inspection 
lists. 

2.  Workplace  complaints,  fatalities 
and  catastrophes,  and  other  significant 
events  have  been  grouped  together  in 
Draft  Section  M.2.,  because  all  of  these 
events  mandate  normal  OSHA 
enforcement  procedures. 

3.  The  intent  of  Draft  Section  M.3.  is 
to  ensure  that  participants  understand 
they  are  subject  to  investigation  by  VPP 
personnel  when  other  significant 
accidents  and  events  occur  at  their 
worksites,  whether  or  not  normal 
enforcement  procedures  apply  to  the 
situation  and  whether  or  not  injuries 
occur.  OSHA  may  decide  that 
investigation  is  necessary  to  determine 
if  a  serious  deficiency  exists  in  the 
safety  and  health  program. 

K.  Changes  in  Post-Approval  Contact/ 
Assistance 

Draft  Section  N.  is  changed  to  clarify 
the  continuing  participation  steps  a  Star 
Program  participant  must  take  if  the 
participant's  3-year  rate(s)  move  above 
the  industry  average. 


L.  Changes  in  Periodic  Onsite 
Evaluation  of  Approved  Woricsites 

1.  Frequency  of  Star  Program 
evaluation,  Draft  Section  O.l.b,  is 
changed  to  reflect  Star  evaluation 
periods  of  30  to  60  months. 

2.  Scope  of  Star  Program  evaluation. 
Draft  Section  O.l.c,  is  expanded  to 
include  evaluation  of  the  newly 
required  contractor  rates.  To  ensiu* 
fairness,  the  section  also  includes  a 
timetable  for  phasing  in  the  new  data 
reporting  requirements. 

3.  Measures  of  Effectiveness,  Draft 
Section  O.l.d.,  adds  continuous 
improvement  in  the  safety  and  health 
program  to  the  measures  of 
effectiveness.  This  section  now  more 
accurately  reflects  what  has  always  been 
expected  of  participants. 

4.  Evaluation  Decisions  and 
Recommendations,  Draft  Sections  O.l.e. 
and  0.3.e,  authorize  the  Regional 
Administrator  to  make  the  decision  to 
continue  a  participant  in  the  Star  or 
Merit  program.  The  sections  also  clarify 
the  recommendations  that  a  team  may 
make  after  conducting  an  evaluation. 

5.  Frequency  of  Demonstration 
Program  evaluation,  Draft  Section 
0.2.b.,  now  gives  the  Agency  greater 
scheduling  flexibility  by  requiring 
evaluations  every  12  to  18  months 
instead  of  every  12  months. 

6.  Frequency  of  Merit  Program 
evaluation,  Draft  Section  0.3.b.,  changes 
the  scheduling  of  Merit  evaluations. 
OSHA  and  the  participant  will  agree  on 
a  schedule,  with  the  first  evaluation 
occurring  within  24  months  (and 
preferably  18  months)  after  approval. 
This  scheduling  will  give  OSHA  greater 
flexibility  in  using  its  resources  when 
conducting  Merit  evaluations. 

M.  Changes  in  Termination  or 
Withdrawal 

1.  Reasons  for  Termination,  Draft 
Section  P.l.i.,  allows  OSHA  to  terminate 
a  VPP  worksite  where  evidence  is 
presented  that  the  trust  and  cooperation 
among  labor,  management,  and  OSHA, 
upon  which  approval  was  based,  no 
longer  exist.  Recent  experience  has 
demonstrated  a  need  for  this  flexibility. 

2.  Termination  Notification  and 
Appeal  or  Withdrawal,  Draft  Section 
P.2.,  establishes  the  site's  right  to  submit 
a  written  appeal  of  OSHA's  decision  to 
terminate. 

3.  Reapplication  Following 
Termination,  Draft  Section  P.4.,  requires 
a  terminated  site  to  wait  3  years  before 
reapplying  to  the  VPP.  This  requirement 
clarifies  that  reapplication  will  be 
considered  only  affter  the  worksite  has 
had  sufficient  time  to  reestablish  an 
effective  safety  and  health  program. 


Draft:  The  Voluntary  Protection 
Programs 

A.  Purpose  of  the  Voluntary  Protection 
Programs 

OSHA  has  long  recognized  that  a 
multifaceted  approach  is  the  best  way  to 
accomplish  all  the  goals  of  the  Act. 
Compliance  with  occupational  safety 
and  health  standards,  OSHA 
regtdations,  and  the  general  duty 
clause — all  the  requirements  of  the 
Act — is  essential.  Rulemaking  and 
enforcement  alone,  however,  cannot 
replace  the  understanding  of  work 
processes,  materials,  and  hazards  that 
comes  with  employers'  and  employees' 
daily  on-the-job  experience  and 
commitment  to  workplace  safety  and 
health.  This  knowledge,  combined  with 
an  ability  to  evaluate  and  address 
hazards  rapidly,  enables  employers  and 
employees  to  take  responsibility  for 
their  own  safety  and  health  in  ways  not 
available  to  OSHA.  Further,  OSHA's 
substantial  experience  with  site-based 
safety  and  hedth  programs  has  shown 
the  value  of  a  comprehensive, 
systematic  approach  to  worker 
protection.  It  is  OSHA's  policy, 
therefore,  to  promote  safety  and  health 
programs  tailored  to  the  needs  of 
particular  worksites. 

The  purpose  of  the  Volimtary 
Protection  Programs  (VPP)  is  to 
emphasize  the  importance  of.  encourage 
the  improvement  of,  and  recognize 
excellence  in  employer-provided, 
employee-participative,  and  generally 
site-specific  occupational  safety  and 
health  programs.  These  programs  are 
comprised  of  management  systems  for 
preventing  or  controlling  occupational 
hazards.  Sites  employing  these  systems 
not  only  are  working  to  remain 
compliant  with  OSHA's  rules,  but  also 
are  striving  to  excel  by  using  flexible 
and  creative  strategies  that  go  beyond 
the  requirements  to  provide  the  best 
feasible  protection  for  their  workers.  In 
the  process,  these  worksites  serve  as 
models  for  effective  safety  and  health 
programs  in  their  industries  while 
reducing  employee  injuries  and 
illnesses  well  below  industry  averages. 
Moreover,  the  demonstrated  workers' 
compensation  cost  reductions,  reduced 
employee  turnover,  quality 
improvements,  and  other  benefits  to 
which  VPP  worksites  testify  are  helping 
to  convince  skeptics  that  productivity, 
quality,  profitability,  and  safety  are 
complementary  goals. 

VPP  participants  enter  into  a  new 
relationship  with  OSHA.  In  this 
innovative  public/private  partnership, 
cooperation  and  trust  nourish 
improvements  in  safety  and  health,  not 
just  at  VPP  sites,  but  also  beyond  the 
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worksite  boundaries.  VPP  companies 
have  frequent  opportimity  to  provide 
the  Agency  with  input  on  safety  and 
health  matters.  At  the  same  time,  the 
recognition  and  status  gained  by  their 
participation  in  VPP,  and  their 
commitment  to  improving  their 
industries  and  communities,  enable 
them  to  accomplish  a  broad  range  of 
safety  and  health  objectives.  VPP 
participants  mentor  other  wcvksites 
interested  in  improving  their  safety  and 
health  programs;  conduct  safety  and 
health  training  and  outreach  seminars; 
and  hold  safety  and  health  conferences 
that  focus  on  leading-edge  safety  and 
health  issues.  VPP  participants  also 
participate  with  OSHA  on  VPP  onsite 
reviews.  This  unique  program  gives 
private  and  public  sector  safety  and 
health  professionals  the  opportimity  to 
exchange  ideas,  gain  new  perspectives, 
and  grow  professionally. 

Worksites  in  the  VPP  are  removed 
from  programmed  inspection  lists  for 
the  duration  of  their  participation, 
unless  they  choose  to  remain  on  the 
lists.  This  helps  OSHA  to  focus  its 
inspection  resources  on  establishments 
that  are  less  likely  to  meet  the 
requirements  of  the  OSH  Act.  However, 
OSHA  continues  to  investigate  valid 
employee  safety  and  health  complaints, 
fatalities  and  catastrophes,  and  other 
signiflcant  events  at  VPP  sites  according 
to  established  Agency  procedures. 

Participation  in  any  of  the  programs 
does  not  diminish  existing  employer 
and  employee  responsibilities  and  rights 
imder  the  Act.  In  particular,  OSHA  does 
not  intend  to  increase  the  liability  of 
any  party  at  an  approved  VPP  site. 
Employees  or  any  representatives  of 
employees  taking  part  in  an  OSHA- 
approved  VPP  safety  and  health 
program  do  not  assiune  the  employer's 
statutory  or  common  law 
responsibilities  for  providing  safe  and 
healthful  workplaces;  nor  are  employees 
or  their  representatives  expected  to 
guarantee  a  safe  and  healthful  work 
environment. 

The  programs  included  in  the  VPP  are 
voluntary  in  the  sense  that  no  employer 
is  required  to  participate.  Compliance 
with  OSHA's  requirements  and 
applicable  laws  remains  mandatory. 
Initial  achievement  and  then  continuing 
maintenance  of  the  VPP  requirements 
are  conditions  of  participation. 

The  Assistant  Secretary  for 
Occupational  Safety  and  Health 
determines  approval  for  initial 
participation  in  the  VPP,  advancement 
to  the  Star  Program,  all  participation  in 
Demonstration  Programs,  and 
termination  from  the  VPP.  The  OSHA 
Regional  Administrator  who  has 
jurisdiction  over  a  participant 


determines  approval  for  continuation  in 
the  Star  (including  1-year  Conditional 
Star  participation)  and  Merit  Programs. 

B.  Purpose  of  This  Notice 

This  notice  describes  the  criteria  for 
admission  to  the  Voluntary  Protection 
Programs  (VPP);  the  conditions  of 
participation,  termination,  or 
withdrawal;  and  the  means  of 
reinstatement. 

C.  Program  Description 

1.  General 

The  VPP  emphasize  the  importance  of 
comprehensive  worksite  safety  and 
health  programs — safety  and  health 
management  systems — in  meeting  the 
goal  of  the  Act  "to  assure  so  far  as 
possible  every  working  man  and  woman 
in  the  Nation  safe  and  healthful  working 
conditions  and  to  preserve  our  hiunan 
resources.*  *  *"  This  emphasis  is 
demonstrated  through  assistance  to 
employers  in  their  efforts  to  reach  the 
VPP  level  of  excellence;  through 
cooperation  among  government,  labor, 
and  management  to  resolve  safety  and 
health  problems;  and  through  official 
recognition  of  excellent  safety  and 
health  programs.  VPP  sites  are  expected 
to  effectively  protect  their  workers  from 
the  hazards  of  the  workplace  through 
their  safety  and  health  programs.  They 
do  this  by  meeting  established,  rigorous 
safety  and  health  program  management 
criteria. 

The  VPP  consist  of  three  programs: 
Star,  Demonstration,  and  Merit.  The  Star 
Program  recognizes  worksites  that  are 
self-sufficient  in  their  ability  to  control 
hazards  at  the  worksite.  The 
Demonstration  Program  recognizes 
worksites  that  have  Star  quedity  safety 
and  health  programs  but  require 
demonstration  and/or  testing  of 
experimental  approaches  that  differ 
from  current  Star  requirements.  The 
Merit  Program  recognizes  worksites  that 
have  good  safety  and  health  programs 
but  must  take  additional  steps  to  reach 
Star  quality. 

2.  Recognition 

When  OSHA  approves  an  applicant 
for  participation  in  the  VPP,  the  Agency 
recognizes  that  the  applicant  is 
providing,  at  a  minimum,  the  basic 
elements  of  ongoing,  systematic 
protection  of  workers  at  the  site  in 
accordance  with  rigorous  VPP  criteria. 
This  protection  makes  general  schedule 
inspections  unnecessary.  Therefore,  the 
site  is  removed  from  OSHA's 
programmed  inspection  lists  (unless  the 
participant  chooses  not  to  be  removed). 
The  VPP  sjonbols  of  recognition  are 
certificates  and  plaques  of  approval  and 


flags  identifying  the  program  in  which 
the  site  participates.  The  participant 
also  may  choose  to  use  program  logos 
on  such  items  as  letterhead,  shirts,  and 
mugs. 

3.  Cooperative  Relationship 

VPP  participants  work  cooperatively 
with  the  Agency,  both  in  the  resolution 
of  safety  and  health  problems  and  in  the 
promotion  of  effective  safety  and  health 
programs.  This  cooperation  takes  such 
forms  as  presentations  before  meetings 
of  labor,  industry,  and  government 
groups;  input  in  OSHA  rulemaking;  and 
participation  in  activities  including 
OSHA  Volimteers,  mentoring,  outreach, 
and  training.  OSHA  designates  a  contact 
person,  usually  the  Regional  VPP 
Manager,  who  coordinates  each 
approved  site's  contact  with  the  Agency. 

D.  Eligibility 

1.  General 

The  VPP  accepts  applications  bom 
private  sector  general  industry, 
maritime,  and  construction  worksites, 
and  frtsm  federal  agency  worksites 
subject  to  29  CFR  part  1960,  that  have 
implemented  a  safety  and  health 
program.  VPP  accepts  applications  from 
owners  and  site  managers  (such  as  a 
construction  site's  general  contractor  or 
construction  manager)  who  control  site 
operations  and  have  ultimate 
responsibility  for  assimng  safe  and 
healthful  working  conditions  at  the  site. 
VPP  also  accepts  applications  from 
resident  contractors  at  participating  VPP 
sites  for  the  contractors'  operations  at 
those  VPP  sites.  Site  management 
submits  the  application,  but  it  must 
reflect  the  support  of  site  employees 
and,  where  applicable,  their  collective 
bargaining  representatives. 

2.  Unionized  Sites 

At  sites  with  employees  organized 
into  one  or  more  collective  bargaining 
imits,  the  authorized  representative  for 
each  collective  bargaining  unit  must 
either  sign  the  application  or  submit  a 
signed  statement  indicating  that  the 
collective  bargaining  agent(s)  support 
VPP  participation.  Without  such 
concurrence  from  all  such  authorized 
agents,  OSHA  will  not  accept  the 
application. 

3.  OSHA  History 

If  an  applicant  has  been  inspected  by 
OSHA  within  the  36-month  period 
preceding  application,  the  inspection, 
abatement,  and/or  any  other  history  of 
interaction  with  OSHA  must  indicate 
good  faith  attempts  to  improve  safety 
and  health.  An  applicant's  history  must 
include  no  open  investigations  and  no 
pending  or  open  contested  citations  at 
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the  time  of  application,  and  no  affinned 
willful  violations  during  those  prior  36 
months. 

E.  Assumnces 

Applications  for  the  Star, 
Demonstration,  and  Merit  Programs 
must  be  accompanied  by  certain 
assurances  describing  what  the 
applicant  agrees  to  do  if  the  application 
is  approved.  The  applicant  must  assure 
that: 

1.  The  applicant  will  correct  in  a 
timely  manner  all  hazards  addressed  by 
OSHA's  safety  and  health  standards  and 
regulations  and  by  Section  5(a)(1)  of  the 
Act. 

2.  Site  employees  support  the  VPP 
application. 

3.  VPP  elements  are  in  place,  and  the 
requirements  of  the  elements  will  be 
met  and  maintained. 

4.  Employees,  including  newly  hired 
employees  and  contract  employees 
when  they  reach  the  site,  will  have  the 
VPP  explained  to  them,  including 
employee  rights  imder  the  program  and 
imder  the  Act. 

5.  Hazards  discovered  through 
employee  notification,  self-inspections, 
an  OSHA  onsite  review,  accident 
investigations,  process  hazard  reviews, 
annual  evaluations,  or  any  other  means 
of  report,  investigation,  or  analysis  will 
be  corrected  in  a  timely  manner,  with 
effective  interim  protection  provided  as 
necessary.  Site  deficiencies  related  to 
compliance  with  OSHA  requirements 
and  identified  during  the  OSHA 
preapproval  onsite  review  will  be 
corrected  within  90  days. 

6.  Employees  given  safety  and  health 
duties  as  part  of  the  applicant's  safety 
and  health  program  will  be  protected 
from  discriminatory  actions  resulting 
from  their  carrying  out  such  duties,  just 
as  section  11(c)  of  the  Act  protects 
employees  who  exercise  their  rights 
imder  the  Act. 

7.  Employees  will  have  access  to  the 
results  of  self-inspections,  accident 
investigations,  and  other  safety  and 
health  program  data  upon  request.  At 
unionized  construction  sites,  this 
requirement  may  be  met  through 
employee  representative  access  to  these 
results. 

8.  The  information  listed  below  will 
be  maintained  and  available  for  OSHA 
review  to  determine  initial  and 
continued  approval  to  the  VPP: 

a.  Written  safety  and  health  program; 

b.  All  documentation  enumerated 
imder  Section  J.4.  of  this  notice;  and 

c.  Any  agreements  between 
management  and  the  collective 
bargaining  agent(s)  concerning  safety 
and  health. 


9.  Any  data  necessary  to  evaluate  the 
achievement  of  individual  Merit  or  One- 
Year  Conditional  goals  not  listed  above 
will  be  made  available  to  OSHA  for 
evaluation  purposes. 

10.  Each  year  by  February  15,  each 
participating  site  will  send  to  its 
designated  OSHA  VPP  Manager 
(described  in  Section  N.l.)  the  site's 
injury/illness  incidence  and  lost/ 
restricted  workday  case  numbers  and 
rates,  hours  worked,  and  estimated 
average  emplojTnent  for  the  past  full 
calendar  year;  a  copy  of  the  most  recent 
annual  evaluation  of  the  site's  safety 
and  health  program;  a  description  of 
worksite  outreach  activities;  and  any 
success  stories,"  e.g.,  reductions  in 
workers'  compensation  rates,  increases 
in  employee  involvement  in  the 
program,  etc. 

In  addition,  each  participating  general 
industry  or  maritime  site  will  send  to 
the  designated  OSHA  VPP  Manager  the 
site's  injury/illness  incidence  and  lost/ 
restricted  workday  case  numbers  and 
rates,  hours  worked,  and  estimated 
average  employment  for  the  past  full 
calendar  year  for  each  applicable 
contractor's  employees  who  worked  500 
or  more  hours  in  any  calendar  quarter 
at  the  site  and  who  are  covered  imder 
Section  F.4.a.(2). 

11.  Whenever  significant 
organizational  or  ownership  changes 
occur,  the  site  shall  provide  OSHA  a 
new  Statement  of  Commitment  signed 
by  both  management  and  any 
authorized  collective  bargaining  agents. 

12.  Whenever  a  change  occurs  in  the 
authorized  collective  bargaining  agent,  a 
new  signed  statement  shall  be  provided 
indicating  that  the  new  representative 
supports  VPP  participation. 

F.  The  Star  Program 

1.  Purpose 

The  Star  Program  recognizes  leaders 
in  occupational  safety  and  health  who 
are  successfully  protecting  workers  from 
death,  injury,  and  illness  by 
implementing  comprehensive  and 
effective  safety  and  health  programs. 
Star  participants  willingly  share  their 
experience  and  expertise,  and  they    - 
encourage  others  to  work  toward 
comparable  success. 

2.  Term  of  Participation 

The  term  for  participation  in  an 
approved  Star  Program  is  open-ended  so 
long  as  the  participating  site: 

a.  Continues  to  maintain  its  excellent 
safety  and  health  program  as  evidenced 
by  favorable  evaluation  by  OSHA  every 
30  to  60  months;  and 

b.  Submits  the  annual  information 
required,  e.g.,  annual  rates  data  and 
program  evaluation  (see  Section  E.8.). 


Note:  In  the  construction  industry, 
participation  ends  with  the  completion  of 
construction  work  at  the  site. 

3.  Experience 

All  safety  and  health  program 
elements  needed  for  program  success,  as 
delineated  in  F.5.  below,  must  be 
operating  for  a  period  of  not  less  than 
12  months  before  Star  approval. 

4.  In  jury /Illness  Performance 

a.  The  general  industry'  or  maritime 
applicant  at  the  time  of  approval  must 
meet  the  following  criteria: 

(1)  For  site  employees — Both  the  3- 
year  injury  and  illness  incidence  rates 
and  the  lost/restricted  workday  injury 
and  illness  case  rates  for  the  most  recent 

3  calendar  years  must  be  below  the  most 
recent  specific  industry  (at  the  three-or 
four-digit  level)  national  averages 
published  by  BLS. 

Some  applicants,  usually  smaller 
worksites  with  limited  numbers  of 
employees  and/or  hours  worked,  may 
use  an  alternative  method  for 
calculating  incidence  rates.  The 
alternative  method  allows  the  employer 
to  use  the  best  3  out  of  the  most  recent 

4  years'  injury  and  illness  experience. 

(a)  To  determine  whether  the 
employer  qualifies  for  the  alternative 
calculation  method,  do  the  following: 

•  Using  the  most  recent  employment 
statistics  (hours  worked  in  the  most 
recent  calendar  year),  calculate  a 
hypothetical  rate  for  the  employer 
assuming  that  the  employer  had  two 
cases  during  the  year: 

•  Compare  that  hypothetical  rate  to 
the  most  recently  published  BLS  rate  for 
the  industry;  and 

•  If  the  hypothetical  rate  (based  on 
two  cases)  gives  the  firm  a  rate  equal  to 
or  higher  than  the  national  average  for 
its  industry,  the  following  alternative 
calculation  method  can  be  used.  (If  not, 
it  cannot  be  used.) 

(b)  If  the  employer  qualifies  for  the 
alternative  calculation  method,  the  best 
3  of  the  last  4  calendar  years  shall  be 
used  to  calculate  the  3-year  rates  for  the 
employer. 

(2)  For  contract  employees — ^The 
injury  and  illness  and  lost/restricted 
workday  injury  and  illness  case  rates 
(called  the  site  contractor's  employee 
rates)  for  the  most  recent  calendar  year 
for  each  applicable  contractor's 
employees  assigned  to  site  also  should 
be  below  the  most  recent  specific 
industry  national  averages  .published  by 
BLS. 

(a)  Applicable  contractors  are  those 
employers  who  have  contracted  with 
the  site  to  perform  certain  jobs  and 
whose  employees  worked  a  total  of  500 
or  more  hours  in  at  least  1  calendar 
quarter  at  the  worksite. 
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(b)  The  industry  averages  used  shall 
be  determined  by  the  Standard 
Industrial  Classification  (SIC)  Code  at 
the  three-or  four-digit  level  for  each  type 
of  work  performed. 

(c)  At  worksites  where  an  applicable 
contractor's  site  rates  may  be  above  the 
national  average  for  the  work  being 
performed,  the  site  must  describe  the 
steps  it  is  taking  to  ensure  the 
contractor  s  site  employees  are  provided 
effective  protection.  The  site  also  must 
describe  how  it  is  working  with  the 
contractor  to  develop  a  plan  to  reduce 
those  rates  within  2  years  to  below  the 
industry  average  for  the  work  being 
performed. 

b.  The  construction  applicant,  at  the 
time  of  approval,  must  meet  the 
following  criteria: 

(1)  The  site  for  which  VPP  application 
is  being  made  must  have  been  in 
operation  for  at  least  12  months. 

(2)  The  applicant's  combined  injury 
and  illness  incidence  rate  and  lost/ 
restricted  workday  injury  and  illness 
case  rate  from  site  inception  until  time 
of  application  must  include  all  workers 
of  all  subcontractors  and  must  be  below 
the  national  average  for  the  type  of 
construction  at  the  site  according  to  the 
most  precise  SIC  code.  The  site's  SIC 
code  is  determined  by  the  type  of 
construction  project,  not  individual 
trades. 

c.  Federal  agency  applicants  shall 
follow  the  same  requirements  as  general 
industry  and  maritime  (see  a.  above), 
except  that  3-year  rates  may  be 
calculated  by  fiscal  year  instead  of 
calendar  year. 

5.  Safety  and  Health  Program 
Qualifications  for  the  Star  Program 

a.  Management  Leadership  and 
Employee  Involvement.  Each  applicant 
must  be  able  to  demonstrate  top-level 
management  leadership  in  the  site's 
safety  and  health  program.  Management 
systems  for  comprehensive  planning 
must  address  protection  of  worker  safety 
and  health.  Employees  must  be 
meaningfully  involved  in  the  safety  and 
health  program. 

(1)  Commitment  to  Safety  and  Health 
Protection.  Authority  and  responsibility 
for  employee  safety  and  health  must  be 
integrated  with  the  overall  management 
system  of  the  organization  and  must 
involve  employees.  This  commitment 
includes: 

(a)  Policy.  Clearly  established  policies 
for  worker  safety  and  health  protection 
that  have  been  communicated  to  and 
understood  by  employees;  and 

(b)  Goal  and  Objectives.  Established 
and  communicated  goal(s)  for  the  safety 
and  health  program  and  results-oriented 
objectives  for  meeting  that  goal,  so  that 
all  members  of  the  organization 


understand  the  results  desired  and  the 
measures  planned  for  achieving  them, 
especially  those  factors  that  are 
applicable  directly  to  them. 

(2)  Commitment  to  VPP  Participation. 
Management  must  also  clearly 
demonstrate  commitment  to  meeting 
and  maintaining  the  requirements  of  the 
VPP. 

(3)  Planning.  Planning  for  safety  and 
health  must  be  a  part  of  the  overall 
management  planning  process.  In 
construction,  this  includes  pre-job 
plaiuiing  and  preparation  for  different 
phases  of  construction  as  the  project 
progresses. 

(4)  Written  Safety  and  Health 
Program.  All  critical  elements  of  a  basic 
systems  management  safety  and  health 
program  must  be  part  of  the  written 
program.  These  critical  elements  are 
management  leadership  and  employee 
involvement,  worksite  analysis,  hazard 
prevention  and  control,  and  safety  and 
health  training.  All  aspects  of  the  safety 
and  health  program  must  be  appropriate 
to  the  size  of  the  worksite  and  the  type 
of  industry.  Some  formal  requirements, 
such  as  certain  written  procedures  or 
documentation,  may  be  waived  for 
small  businesses  where  the  effectiveness 
of  the  systems  has  been  evaluated  and 
verified.  Waivers  will  be  decided  on  a 
case-by-case  basis. 

(5)  Management  Leadership. 
Managers  must  provide  visible 
leadership  in  implementing  the 
program.  This  must  include: 

(a)  Establishing  clear  lines  of 
communication  with  employees; 

(b)  Setting  an  example  of  safe  and 
healthful  behavior; 

(c)  Creating  an  environment  that 
allows  for  reasonable  employee  access 
to  top  site  management; 

(d)  Ensuring  that  all  workers  at  the 
site,  including  contract  workers,  are 
provided  equally  high  quality  safety  and 
health  protection; 

(e)  Clearly  defining  responsibility  in 
writing,  with  no  unassigned  areas.  Each 
employee,  at  any  level,  must  be  able  to 
describe  his/her  responsibility  for  safety 
and  health; 

(f)  Assigning  commensurate  authority 
to  those  who  have  responsibility; 

(g)  Affording  adequate  resources  to 
those  who  have  responsibility  and 
authority.  This  includes  such  resources 
as  time,  training,  personnel,  equipment, 
budget,  and  access  to  expert 
information,  including  appropriate  use 
of  certified  industrial  hygienists  (CIH) 
and  certified  safety  professionals  (CSP) 
as  needed,  based  on  the  risks  at  the  site; 
and 

(h)  Holding  managers,  supervisors, 
and  non-supervisory  employees 
accountable  for  meeting  their 


responsibilities,  so  that  essential  tasks 
will  be  performed.  In  addition  to  clearly 
defining  and  implementing  authority 
and  responsibility  for  safety  and  health 
protection,  management  leadership 
entails  evaluating  managers  and 
supenisors  annually,  and  operating  a 
dociunented  system  for  reinforcing  good 
and  correcting  deficient  performance. 

(6)  Employee  Involvement.  The  site 
culture  must  enable  and  encourage 
employee  involvement  in  the  planning 
and  operation  of  the  safety  and  health 
prog-am  and  in  decisions  that  affect 
employees'  safety  and  health.  The 
requirement  for  employee  participation 
may  be  met  in  a  variety  of  ways,  as  long 
as  employees  have  at  least  three  active 
and  meaningful  ways  to  participate  in 
safety  and  health  problem  identification 
and  resolution.  This  involvement  must 
be  in  addition  to  the  individual  right  to 
notify  appropriate  managers  of 
hazardous  conditions  and  practices  and 
to  have  issues  addressed.  Examples  of 
acceptable  employee  involvement 
include  but  are  not  limited  to  the 
following: 

(a)  Participating  in  ad  hoc  safety  and 
health  problem-solving  groups, 

(b)  Participating  in  audits  and/or 
worksite  inspections, 

(c)  Participating  in  accident  and 
incident  investigations, 

(d)  Developing  and/or  participating  in 
employee  improvement  suggestion 
programs, 

(e)  Training  other  employees  in  safety 
and  health, 

(f)  Analyzing  job/process  hazards, 

(g)  Acting  as  safety  observers, 
(h)  Serving  on  safety  and  health 

committees  constituted  in  conformance 
to  the  National  Labor  Relations  Act. 

(7)  Contract  Worker  Coverage.  All 
contractors  and  subcontractors,  whether 
in  general  industry,  construction,  or 
maritime,  are  required  lo  follow 
worksite  safety  and  health  rules  and 
procedures  applicable  to  their  activities 
while  at  the  site. 

(a)  Essentially,  participants  are 
expected  to  require  of  their  contractor(s) 
what  OS  HA  requires  of  them,  an 
effective  safety  and  health  program 
management  system  in  place  with  injiuy 
and  illness  rates  for  site  contractor 
employees  below  the  averages  for  their 
industries. 

(b)  Participants  must  demonstrate  that 
they  have  considered  the  safety  and 
health  programs  and/or  performance 
history  of  all  contractors  during  the 
evaluation  and  selection  of  these 
contractors. 

(c)  Participants  must  document  that 
all  contractors  and  subcontractors 
operating  routinely  at  the  site  maintain 
effective  safety  and  health  programs  and 
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comply  with  applicable  safety  and 
health  rules  and  regulations. 

•  Such  documentation  must  describe 
the  authority  for  the  oversight, 
coordination,  and  enforcement  of  those 
programs  by  the  applicant,  and  there 
must  be  documentary  evidence  of  the 
exercise  of  this  authority  at  the  site. 

•  Such  documentation  must  describe 
the  means  for  prompt  elimination  or 
control  of  hazards,  however  detected,  by 
the  applicant  in  the  event  that 
contractors  or  individuals  fail  to  correct 
or  control  such  hazards. 

•  Such  documentation  must  describe 
how  the  contractor  submits  the  injmy/ 
illness  incidence  and  lost/restricted 
workday  data  as  described  in  F.4.a.(2) 
and  how,  if  the  applicable  contractor's 
employee  rates  are  above  the  BLS 
averages  for  their  industries,  the 
participant  will  work  with  the 
contractor  to  ensiu%  that  these  rates  will 
be  reduced  to  below  average  within  2 
years. 

•  Such  docmnentation  must  describe 
the  penalties,  including  contractor 
correction  and/or  dismissal  from  the 
worksite,  for  willful  or  repeated  non- 
compliance by  contractors, 
subcontractors,  or  individuals. 

(8)  Safety  and  Health  Program 
Evaluation.  The  applicant  must  have  a 
system  for  annually  evaluating  the 
operation  of  the  safety  and  health 
program.  This  system  will  judge  success 
in  meeting  the  program's  goal  and 
objectives,  and  will  assist  those 
responsible  to  determine  and  implement 
changes  for  continually  improving 
worker  safety  and  health  protection. 

(a)  The  system  must  provide  for  an 
annual  written  narrative  report  with 
recommendations  for  timely 
improvements,  assignment  of 
responsibility  for  those  improvements, 
and  documentation  of  timely  follow-up 
action  or  the  reason  no  action  was 
taken. 

(b)  The  evaluation  must  assess  the 
effectiveness  of  all  elements  described 
in  F.5.  and  any  other  elements  of  the 
site's  safety  and  health  program. 

(c)  When  a  participant  submits  its 
annual  evaluation  report  to  OSHA,  the 
site  must  also  provide  a  report 
describing  its  outreach  activities, 
including  efforts  such  as  mentoring 
other  worksites,  making  presentations  at 
meetings  and  conferences,  providing 
input  into  OSHA's  rulemaking,  and 
generally  helping  OSHA  to  carry  out  its 
mission. 

(d)  The  evaluation  may  be  conducted 
by  competent  corporate  or  site 
personnel  or  by  competent  private 
sector  third  parties  who  are  trained  and/ 
or  experienced  in  performing  such 
evaluations.  The  evaluation  should 


follow  any  format  recommended  by 
OSHA. 

(e)  In  construction,  the  evaluation 
must  be  conducted  annually  and 
inunediately  prior  to  completion  of 
construction.  The  final  evaluation  is  to 
determine  what  has  been  learned  about 
safety  and  health  activities  that  can  be 
used  to  improve  the  contractor's  safety 
and  health  program  at  other  sites.  If  a 
construction  company  does  not  provide 
this  final  evaluation,  OSHA  will  not 
consider  subsequent  VPP  applications 
for  other  sites  operated  by  that 
company. 

b.  Worksite  Analysis.  Management  of 
safety  and  health  programs  must  begin 
with  a  thorough  understanding  of  all 
hazardous  situations  to  which 
employees  may  be  exposed  and  the 
ability  to  recognize  and  correct  all 
hazards  as  they  arise.  "This  requires: 

(1 )  Procedures  to  ensure  analysis  of 
all  newly  acquired  or  altered  facilities, 
processes,  materials,  equipment,  and/or 
phases  before  use  begins,  to  identify 
hazards  and  the  means  for  their 
prevention  or  control. 

(2)  Comprehensive  safety  and  health 
surveys,  at  intervals  appropriate  for  the 
nature  of  workplace  operations,  which 
include: 

(a)  Identification  of  safety  hazards 
accomplished  by  an  initial 
comprehensive  baseline  survey  and 
then  subsequent  surveys  as  needed; 

(b)  Identification  of  health  hazards 
and  employee  exposure  levels 
accomplished  through  an  industrial 
hygiene  sampling  rationale  and  strategy. 
Sampling  rationale  should  be  based  on 
data  including  reviews  of  work 
processes,  material  safety  data  sheets, 
employee  complaints,  exposure 
incidents,  medical  records,  and 
previous  monitoring  results.  The 
sampling  strategy  should  include 
baseline  and  subsequent  surveys  that 
assess  employees'  exposure  through 
screening  and  full  shift  sampling  when 
necessary;  and 

(c)  The  use  of  nationally  recognized 
procedures  for  all  sampling,  testing,  and 
analysis  with  vtritten  records  of  results. 

(3}  Routine  examination  and  analysis 
of  safety  and  health  hazards  associated 
with  individual  jobs,  processes,  or 
phases  and  inclusion  of  the  results  in 
training  and  hazard  control  programs. 
This  may  include  job  hazard  analysis 
and/or  process  hazard  review.  In 
construction,  the  emphasis  must  be  on 
special  safety  and  health  hazards  of 
each  craft  and  each  phase  of  work. 

(4)  A  system  for  conducting,  as 
appropriate,  routine  self-inspections 
that  follows  written  procedures  or 
guidance  and  that  results  in  vmtten 
reports  of  findings  and  tracking  of 


hazard  elimination  or  control  to 
completion. 

(a)  In  general  industry  and  maritime, 
these  inspections  must  occur  no  less 
frequently  than  monthly  and  must  cover 
the  whole  worksite  at  least  quarterly; 

(b)  In  construction,  these  inspections 
must  cover  the  entire  worksite  at  least 
weekly. 

(5)  A  reliable  system  for  employees, 
without  fear  of  reprisal,  to  notify 
appropriate  management  personnel  in 
vmting  about  conditions  diat  appear 
hazardous  and  to  receive  timely  and 
appropriate  responses.  The  system  must 
include  tracking  of  responses  and 
tracking  of  hazard  elimination  or  control 
to  completion. 

(6)  All  accident/incident  investigation 
system  that  includes  written  procedures 
or  guidance,  with  written  reports  of 
findings  and  hazard  elimination  or 
control  tracking  to  completion. 
Investigations  are  expected  to  seek  out 
root  causes  of  the  accident  or  event  and 
to  cover  "near  miss"  incidents. 

(7)  A  system  to  analyze  trends 
through  a  review  of  injury/illness 
experience  and  hazards  identified 
through  inspections,  employee  reports, 
accident  investigations,  and/or  other 
means,  so  that  patterns  with  common 
causes  can  be  identified  and  the  causes 
eliminated  or  controlled. 

c.  Hazard  Prevention  and  Control. 
Based  on  the  results  of  worksite 
analysis,  identified  hazards  must  be 
eliminated  or  controlled  by  developing 
and  implementing  the  systems 
enumerated  beginning  at  (2)  below. 

(1)  The  following  hierarchy  shall 
govern  actions  to  eliminate  or  control 
hazards,  with  (a)  being  the  most 
desirable; 

(a)  Engineering  controls  are  the  most 
reliable  and  effective  type  of  controls. 
These  are  design  changes  that  directly 
eliminate  (ideally)  or  limit  the  severity 
and/ or  likelihood  of  the  hazard,  e.g. 
reduction  in  pressure/amoimt  of 
hazardous  material,  substitution  of  less 
hazardous  material,  reduction  of  noise 
produced,  fail-safe  design,  leak  before 
burst,  fault  tolerance/redundancy, 
ergonomics,  etc.  Although  not  as 
reliable  as  true  engineering  controls, 
this  category  also  includes  protective 
safety  devices  such  as  guards,  barriers, 
interlocks,  grounding  and  bonding 
systems,  pressure  relief  valves  to  keep 
pressure  within  a  safe  limit,  etc.  These 
items  typically  seek  to  reduce  indirectly 
the  likelihood  of  the  hazard.  These 
controls  are  often  linked  with  caution 
and  warning  devices  like  detectors  and 
alarms  that  are  either  automatic  (do  not 
require  a  human  response)  or  manual 
(require  a  human  response); 
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(b)  Administrative  controls  tliat 
significantly  limit  daily  exposure  to 
hazard  by  control  or  manipulation  of  the 
work  schedule  or  manner  in  which 
work  is  performed,  e.g..  job  rotation; 

(c)  Work  Practice  controls,  a  type  of 
administrative  control  that  includes 
workplace  rules,  safe  and  healthful 
work  practices,  and  procedures  for 
specific  operations.  Work  Practice 
controls  modify  the  manner  in  which  an 
employee  performs  assigned  work.  This 
modification  may  result  in  a  reduction 
of  exposure  through  such  methods  as 
changing  work  habits,  improving 
sanitation  and  hygiene  practices,  or 
making  other  changes  in  the  way  the 
employee  performs  the  job.  These 
controls  must  be: 

•  Understood  and  followed  by  all 
affected  parties; 

•  Appropriate  to  the  hazards  of  the 
site; 

•  Equitably  enforced  through  a 
clearly  communicated  written 
disciplinary  system  that  includes 
procedures  for  disciplinary  action  or 
reorientation  of  managers,  supervisors, 
and  non-supervisory  employees  who 
break  or  disregard  safety  rules,  safe 
work  practices,  proper  materials 
handling,  or  emergency  procedures; 

•  Written,  implemented,  and  updated 
by  management  as  needed,  and  must  be 
used  by  employees;  and 

•  Incorporated  in  training,  positive 
reinforcement,  and  correction  programs; 
and 

(d)  Personal  protective  equipment. 

(2)  A  system  for  initiating  and 
tracking  hazard  elimination  or  control 
in  a  timely  manner; 

(3)  A  written  system  for,  and  ongoing 
documentation  of,  the  monitoring  and 
maintenance  of  workplace  equipment 
such  as  preventive  and  predictive 
maintenance,  to  prevent  equipment 
from  becoming  hazardous; 

(4)  An  occupational  health  care 
program  that  uses  licensed  health  care 
professionals  to  assess  employee  health 
status  for  prevention  of  and  early 
recognition  and  treatment  of  illness  and 
injury;  and  that  provides,  at  a  minimum, 
certified  first  aid  and  cardiopulmonary 
resuscitation  (CPR)  providers  onsite  for 
all  shifts,  and  physician  and  emergency 
medical  care  available  within  a 
reasonable  time  and  distance. 
Occupational  health  care  professionals 
should  be  used  as  appropriate  to 
accomplish  these  functions;  and 

(5)  Procedures  for  response  to 
emergencies  on  all  shifts.  These 
procedures  must  be  written  and 
communicated  to  all  employees,  must 
list  requirements  for  personal  protective 
equipment,  first  aid,  medical  care,  and 
emergency  egress,  and  must  include 


provisions  for  emergency  telephone 
numbers,  exit  routes,  and  training  drills 
including,  at  a  minimum,  annual 
evacuation  drills. 

d.  Safety  and  Health  Training. 
Training  is  necessary  to  reinforce  and 
complement  management's  commitment 
to  prevent  exposure  to  hazards.  All 
employees  must  understand  the  hazards 
to  which  they  may  be  exposed  and  how 
to  prevent  harm  to  themselves  and 
others  fi-om  such  hazard  exposure. 
Effective  training  enables  employees  to 
accept  and  follow  established  safety  and 
health  procedures.  Training  for  safety 
and  health  must  ensure  that: 

(1)  Managers  and  supervisors 
understand  their  safety  and  health 
responsibilities  (see  F.5.a.)  and  are  able 
to  cany  them  out  effectively; 

(2)  Managers,  supervisors,  and  non- 
supervisory  employees  (including 
contract  employees)  are  made  aware  of 
hazards,  and  are  taught  how  to 
recognize  hazardous  conditions  and  the 
signs  and  symptoms  of  workplace- 
related  illnesses; 

(3)  Managers,  supervisors,  and  non- 
supervisory  employees  (including 
contract  employees)  learn  the  safe  work 
procedures  to  follow  in  order  to  protect 
themselves  from  hazards,  through 
training  provided  at  the  same  time  they 
are  taught  to  do  a  job  and  through 
reinforcement; 

(4)  Managers,  supervisors,  non- 
supervisory  employees  (including 
contractor  employees),  and  visitors  on 
the  site  imderstand  what  to  do  in 
emergency  situations;  and 

(5)  Where  personal  protective 
equipment  is  required,  employees 
understand  that  it  is  required,  why  it  is 
required,  its  limitations,  how  to  use  it, 
and  how  to  maintain  it;  and  employees 
use  it  properly. 

6.  Compliance  with  OSHA 
Requirements 

All  Star  sites  are  expected  to  comply 
with  OSHA  requirements.  Any  site 
deficiencies  related  to  compliance  that 
are  uncovered  through  an  OSHA  onsite 
review,  an  internal  inspection,  an 
employee  report,  or  other  means  shall 
be  corrected  promptly. 

G.  Demonstration  Pmgmms 

1.  Program  Purpose  and  Approval 

a.  Demonstration  Programs  provide 
the  opportimity  for  companies  and/or 
worksites  to  demonstrate  the 
effectiveness  of  alternative  methods  of 
achieving  safety  and  health  program 
excellence  that  could  be  substituted  for 
current  Star  requirements.  OSHA  may 
approve  a  Demonstration  Program  for 
such  purposes  as: 


(1)  Exploring  the  application  of  VPP 
in  industries  where  OSHA  lacks 
substantial  experience; 

(2)  Testing  alternative  application  and 
approval  protocols  that  may  enable  sites 
currently  ineligible  for  VPP  to  qualif\' 
for  participation;  and 

(3)  Demonstrating  the  feasibility  of 
joint  federal  agency  oversight,  including 
joint  audits,  in  the  area  of  workplace 
safety  and  health. 

b.  A  Demonstration  Program'also  may 
be  used  to  demonstrate  the  potential  for 
a  new  VPP  program. 

c.  The  basic -parameters  of  a 
Demonstration  Program  shall  be 
developed  at  the  National  Office  or 
Regional  level  and  shall  include  a  clear 
outline  of  specific  requirements. 

d.  The  decision  to  implement  a 
Demonstration  Program  shall  be 
approved  by  the  Assistant  Secretary 
before  any  worksite  is  considered  for 
participation. 

2.  Qualifications  for  Demonstration 
Programs 

a.  Safety  and  Health  Program 
Requirements.  Demonstration  Program 
applicants  must  have  a  site  safety  and 
health  program  that,  at  a  minimum, 
addresses  the  basic  elements 
(management  leadership  and  employee 
involvement,  worksite  analysis,  hazard 
prevention  and  control,  and  safety  and 
health  training)  described  for  Star  in 
Section  F.5.  above.  How  the  applicant 
implements  these  elements  may  be  the 
subject  of  demonstration  so  long  as  Star 
quality  protection  is  afforded  to  all 
employees  and  contractors.  Further, 
where  an  alternative  is  being  tested,  the 
applicant  may  not  be  required  to  meet 
each  of  the  specific  elements  that 
comprise  each  basic  element. 

b.  Injury  and  Illness  Rates.  These  are 
identical  to  Star  Program  rates 
requirements.  See  F.4. 

c.  Applicants  must  demonstrate  to  the 
Assistant  Secretary's  satisfaction  that 
the  alternative  approach  shows 
reasonable  promise  of  being  successful 
and  of  leading  to  changes  in  the  Star 
Program  requirements. 

3.  Term  of  Participation 

Worksites  may  be  approved  to  a 
Demonstration  Program  for  the  period  of 
time  agreed  upon  in  advance  of 
approval,  but  not  to  exceed  5  years  and 
subject  to  regular  evaluation  every  12  to 
18  months. 

4.  Approval  of  Demonstration 
Program  Worksite  to  Star 

a.  Approval  to  Star  is  contingent 
upon: 

(1)  Successful  demonstration  of  the 
alternative  aspects  of  the  safety  and 
health  program;  and 
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(2)  A  decision  by  the  Assistant 
Secretary  that  changing  the 
requirements  of  the  Star  Program  to 
allow  inclusion  of  these  alternative 
provisions  is  desirable  and  will  result  in 
a  continuing  high  level  of  worker 
protection. 

b.  Once  a  decision  has  been  made  by 
the  Assistant  Secretary  to  change  Star 
requirements,  those  changes  will  be 
effective  on  the  date  they  are  annoimced 
to  the  public. 

c.  When  the  change  has  become 
effective,  the  Demonstration  site(s)  may 
be  approved  to  Star  without  submitting 
a  new  application  or  undergoing  further 
onsite  review,  provided  that  the 
approval  occiirs  no  later  than  1  year 
following  the  last  evaluation  under  the 
Demonstration  Program.  If  more  than  1 
year  has  elapsed,  an  evaluation  shall  be 
conducted  prior  to  recommending  the 
worksite  for  approval  to  the  Star 
Program. 

5.  Demonstration  Termination 

a.  OSHA  will  terminate  a 
Demonstration  Program  for  the 
following  reasons: 

(1)  The  Demonstration  is  likely  to 
endanger  workers  at  the  approved 
site(s]. 

(2)  It  is  unlikely  that  the 
Demonstration  will  result  in 
participating  sites'  approval  to  the  Star 
Program  or  creation  of  a  new  Program. 

(3)  The  Demonstration  period  has 
expired. 

b.  When  a  Demonstration  Program 
ends,  any  participating  sites  not 
approved  to  Star  will  be  terminated 
from  the  VPP. 

H.  The  Merit  Program 

1.  Purpose 

The  Merit  Program  is  aimed  at 
employers  in  any  industry  who  do  not 
yet  meet  the  qualifications  for  the  Star 
Program  but  who  have  implemented  a 
safety  and  health  program  and  who 
want  to  work  toward  Star  Program 
participation.  If  OSHA  determines  that 
an  employer  has  demonstrated  the 
commitment  and  possesses  the 
resources  to  achieve  Star  requirements 
within  3  years.  Merit  is  used  to  set  goals 
that,  when  achieved,  will  qualify  the 
site  for  Star  participation. 

2.  Qualifications  for  Merit 

a.  Safety  and  Health  Program 
Requirements.  An  eligible  applicant  to 
the  Merit  Program  must  have  a  written 
safety  and  health  program  that  covers 
the  essential  elements  described  in 
Section  F.5.  for  Star. 

(1)  The  basic  elements  (management 
leadership  and  employee  involvement. 


worksite  analysis,  hazard  prevention 
and  control,  and  safety  and  health 
training)  must  all  be  operational  or.  at 
a  minimum,  in  place  and  ready  for 
implementation  by  the  date  of  approval. 
For  the  construction  industry,  each  site 
must  have  in  place  an  active  program 
that  provides  for  safety  and  health 
inspections  involving  trained  employees 
before  approval. 

(2)  The  eligible  applicant  may  not 
have  met  each  of  the  specific  Star 
requirements  comprising  each  basic 
element.  Participation  in  Merit  is  an 
opportunity  for  employers  and  their  - 
employees  to  work  with  OSHA  to 
improve  the  quality  of  their  safety  and 
health  programs  and,  if  necessary, 
reduce  their  injury  and  illness  rates  to 
meet  the  requirements  for  Star.  The 
site's  safety  and  health  program  must  be 
at  Star  quality  within  3  years. 

b.  Injury  and  Illness  Rates. 

(1)  For  general  industry  and  maritime, 
if  the  applicant's  3-year  injury  and 
illness  incidence  and/or  lost/restricted 
workday  case  rate  for  the  last  3  calendar 
years  prior  to  approval  does  not  meet 
the  Star  rates  requirement  (F.4.a.),  the 
applicant  must  have  a  plan  to  achieve 
Star  rates  requirements  within  2  years. 
It  must  be  statistically  possible  to 
achieve  this  goal. 

For  each  applicable  contractor 
working  at  the  site  (for  definition  see 
F.4.a.(2)(a)),  if  one  or  both  rates  are 
above  the  national  average,  the  site  must 
demonstrate  what  action  will  be  taken 
to  reduce  the  rate(s)  so  that  within  2 
years  they  are  below  the  applicable 
contractor  industry  average(s)  for  the 
work  being  performed  at  the  site. 

(2)  For  construction,  if  the  injury  and 
illness  rates  for  the  applicant  site  are  not 
below  the  industry  averages  as  required 
for  Star,  the  applicant  company  must 
demonstrate  Uiat  the  company's  3-year 
injury  and  illness  rates  are  below  the 
most  recently  published  BLS  national 
average  for  the  industry  (at  the  three- 
digit  level).  The  injury  and  illness 
incidence  rate  and  the  lost/restricted 
workday  case  rate  must  each  be 
calculated  over  the  last  3  complete 
calendar  years.  The  rate  must  include 
all  the  applicant's  employees  who  are 
actually  employed  at  construction  sites 
in  that  SIC.  The  applicant  may  use 
nationwide  employment  or  may 
designate,  v«th  OSHA  approval,  an 
appropriate  geographical  area  that 
includes  the  site  for  which  application 
is  made. 

c.  Goals/Annual  Evaluation.  In 
consultation  with  the  applicant^  OSHA 
will  set  goals  to  bring  Merit  sites  up  to 
Steu-  level..  Site  deficiencies  related  to 
compliance  with  OSHA  rules  will  be 
listed  as  90-day  items  and  not  included 


in  longer-term  Merit  goals.  How  a  site  is 
working  toward  or  has  achieved  its 
Merit  goals  must  be  discussed  in  the 
site's  annual  evaluation  of  its  safety  and 
health  program  (Section  F.5.a.(12)). 

3.  Term  of  Participation 

Worksites  will  be  approved  to  the 
Merit  Program  for  a  period  of  time 
agreed  upon  in  advance  of  approval  but 
not  to  exceed  3  years.  The  term  will 
depend  upon  how  long  it  is  expected  to 
take  the  applicant  to  accomplish  the 
goals  for  Star  participation. 
Participation  is  canceled  at  the  end  of 
the  term  unless  approval  for  a  second 
term  is  recommended  and  is  approved 
by  the  Assistant  Secretary.  Approval  for 
a  second  term  will  be  recommended 
only  when  imanticipated  imique 
circumstances  slow  the  participant's 
progress  toward  accomplishing  the 
goals. 

4.  Multi-Site  EligibiUty 

OSHA  expects  that  companies  having 
many  sites  applying  to  the  VPP  will  be 
able  to  learn  from  the  experience  of 
their  first  few  approved  sites  and, 
therefore,  will  be  able  to  bring  their 
remaining  sites  to  Star  quality  before 
submitting  VPP  applications.  If  OSHA 
determines  that  any  such  company  has 
the  resources  to  develop  Star  quality 
worksites.  OSHA.  at  its  discretion,  may 
limit  the  number  of  Merit  sites  approved 
in  the  VPP  from  that  company.  In 
situations  where  this  limit  has  been 
imposed  and  reached,  and  where  a  VPP^ 
team  determines  that  an  additional  site 
is  not  at  Star  quality,  the  team  shall  give 
the  site  a  list  of  goals  to  be  met  and 
documented  and  a  minimum  time  frame 
of  at  least  1  year  before  a  team  will 
return  to  the  site  for  further  review. 

/.  Application  for  VPP 

1.  Instructions 

OSHA  will  prepare,  keep  current,  and 
make  available  to  all  interested  parties 
application  guidelines  that  explain  the 
information  to  be  submitted  for  OSHA 
review. 

2.  Content 

a.  Eligible  applicants  are  required  to 
provide  all  information  described  in  the 
most  current  version  of  the  relevant 
application  instructions. 

b.  Amendments  to  submitted 
applications  shall  be  requested  when 
the  application  information  is 
insufficient  to  determine  eligibility  for 
onsite  review. 

c.  Materials  needed  to  document  the 
safety  and  health  program  that  may 
involve  trade  secrets  or  employee 
privacy  interests  must  not  be  included 
in  the  application.  Instead,  such 
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materials  must  be  described  in  the 
application  and  provided  only  for 
viewing  at  the  site  during  an  application 
assistance  visit  and/or  during  the  Pre- 
Approval  Onsite  Review. 

3.  Submission 

The  number  of  application  copies 
requested  by  OSHA  shall  be  submitted 
to  the  appropriate  OSHA  Regional 
Office  or,  in  the  case  of  some 
Demonstration  Program  applications,  to 
OSHA's  Directorate  of  Federal-State 
Operations  in  Washington,  DC. 
Normally,  at  least  two  copies  will  be 
required,  but  the  number  requested  may 
vary  depending  upon  circumstances 
particular  to  the  program  and/or  the 
applicant. 

4.  Acceptance  of  Application 

a.  OSHA  conducts  an  initial  review  of 
each  application  to  determine  whether 
it  meets  VPP  criteria  that  can  be 
substantiated  by  the  site's  written  safety 
and  health  program  and  supporting 
documentation.  The  applicant  shall  be 
given  the  opportunity  to  improve  its 
application  by  submitting  amended  or 
additional  materials. 

b.  If  the  application  is  incomplete, 
and  if  after  notification  the  applicant 
has  not  responded  within  90  days  to 
OSHA's  request  for  more  information, 
the  Agency  will  consider  the 
application  unacceptable  and  will 
return  it  to  the  site.  The  site  may 
resubmit  the  application  when  it  is 
Complete. 

5.  Withdrawal  of  Application 

a.  Any  applicant  may  withdraw  a 
submitted  application  at  any  time. 
When  the  applicant  notifies  OSHA  of  its 
desire  to  withdraw,  the  original 
application(s]  will  be  returned  to  the 
applicant. 

D.  OSHA  may  keep  the  assigned  VPP 
Manager's  marked  working  copy  of  the 
application  for  a  year  before  discarding 
it,  in  order  to  respond  knowledgeably 
should  the  applicant  raise  questions 
concerning  the  handling  of  the 
application.  Once  an  application  has 
been  withdrawn,  a  new  submission  of 
an  application  is  required  to  be 
considered  for  VPP  approval. 

6.  Public  Access 

The  following  documents  shall  be 
maintained  by  OSHA  for  public  access 
begiiming  on  the  day  the  site  attains 
VPP  approval  and  continuing  for  so  long 
as  the  site  remains  in  VPP: 

a.  In  the  National  Office — Site 
information  and  the  general  description 
of  the  site's  safety  and  health  program 
from  the  application;  pre-approval 
report  and  subsequent  evaluation 


reports  prepared  by  OSHA;  the  Regional 
Administrator's  letter  of 
recommendation;  transmittal 
memoranda  to  Assistant  Secretary;  and 
the  Assistant  Secretary's  and  Regional 
Administrator's  approval  letters. 

b.  In  the  Regional  Office — Complete 
VPP  application  and  amendments;  pre- 
approval  report  and  subsequent 
evaluation  reports;  the  Regional 
Administrator's  letter  of 
recommendation;  Regional 
Administrator  transmittal  memoranda  to 
Assistant  Secretary  via  the  Director  of 
Federal-State  Operations;  the  Assistant 
Secretary's  approval  letters;  the 
memorandum  to  the  appropriate  Area 
Director  removing  the  approved  site 
from  the  general  inspection  list;  and 
related  correspondence. 

/.  Pre-Approval  Onsite  Review 

1.  Piupose.  The  pre-approval  review, 
which  OSHA  conducts  in  a  non- 
enforcement  capacity,  is  a  review  of  the 
site's  safety  and  health  program.  It  is 
conducted  to: 

a.  Verify  the  information  supplied  in 
the  application  concerning  qualification 
for  the  VPP; 

b.  Identify  the  strengths  and 
weaknesses  of  the  site's  safety  and 
health  program; 

c.  Determine  the  adequacy  of  the  site's 
safety  and  health  program  to  address  the 
hazards  of  the  site  and  to  ensure 
compliance  with  all  OSHA 
requirements;  and 

a.  Obtain  information  to  assist  the 
Assistant  Secretary  in  making  the  VPP 
approval  decision. 

2.  Preparation.  The  review  shall  be 
arranged  at  the  mutual  convenience  of 
OSHA  and  the  applicant.  The  review 
team  shall  consist  of  a  team  leader;  a 
back-up  team  leader  (whenever 
possible);  and  health,  safety,  and  other 
specialists  as  required  by  the  size  of  the 
site  and  the  complexity  of  its 
operations. 

3.  Duration.  The  time  required  for  the 
pre-approval  onsite  review  will  depend 
upon  the  size  of  the  site  and  the 
complexity  of  its  operations.  Pre- 
approval  reviews  usually  average  4  days 
onsite,  but  may  be  shorter  or  longer 
based  on  the  decision  of  the  Regional 
Administrator  or  Regional  VPP 
Manager. 

4.  Scope.  All  pre-approval  onsite 
reviews  follow  a  three-pronged  strategy 
that  assesses  a  site's  safety  and  health 
program  by  means  of  document  review, 
site  walkthrough,  and  employee 
interviews. 

The  onsite  review  shall  include  a 
review  of  injury  and  illness  records, 
recalculation  and  verification  of  the 
injury/illness  and  incidence  rates 


submitted  with  the  application, 
verification  that  the  safety  and  health 
program  described  in  the  application 
has  been  implemented  effectively,  a 
general  assessment  of  safety  and  health 
conditions  to  determine  if  the  safety  and 
health  program  adequately  protects 
workers  from  the  hazards  at  the  site,  and 
verification  of  compliance  with  OSHA 
and  VPP  requirements. 

The  review  shall  include  random 
formal  and  informal  interviews  with 
relevant  individuals  (such  as  members 
of  any  safety  and  health  committees, 
management  personnel,  randomly 
selected  non-supervisory  employees, 
and  contract  workers). 

Onsite  document  review  shall  entail 
examination  of  the  following  records  (or 
samples)  if  they  exist  and  are  relevant 
to  the  application  or  to  the  safety  and 
health  program: 

a.  Written  safety  and  health  program; 

b.  Management  statement  of 
commitment  to  safety  and  health; 

c.  The  OSHA  Form  200  log  for  the  site 
and  for  all  site  contractor  employees 
who  are  required  to  report; 

d.  Safety  and  health  manual(s); 

e.  Safety  rules,  emergency  procedures, 
and  examples  of  safe  work  procedures; 

f.  The  system  for  enforcing  safety 
ndes; 

g.  Reports  from  employees  of  safety 
and  health  problems  and  documentation 
of  management's  response; 

h.  Sel^inspection  procedures,  reports, 
and  correction  tracking; 

i.  Accident  investigation  reports  and 
analyses; 

j.  Safety  and  health  committee 
minutes; 

k.  Employee  orientation  and  safety 
training  programs  and  attendance 
records; 

1.  Baseline  safety  and  industrial 
hygiene  exposure  assessments  and 
updates; 

m.  Industrial  hygiene  monitoring 
records,  results,  exposure  calculations, 
analyses  and  summary  reports; 

n.  Annual  safety  and  health  program 
evaluations  and  site  and/or  corporate 
audits  (where  site  audits  are  not 
comprehensive)  necessary  to  establish 
that  VPP  requirements  are  being  met 
(trade  secret  concerns  will  be 
accommodated  to  the  extent  possible), 
including  the  documented  follow-up 
activities,  for  at  least  the  last  3  years; 

o.  Preventive  maintenance  program 
and  records; 

p.  Accountability  and  responsibility 
documentation,  e.g.,  performance 
standards  and  appraisals; 

q.  Contractor  safety  and  health 
program(s); 

r.  Occupational  health  care  programs  ' 
and  records; 
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s.  Available  resources  devoted  to 
safety  and  health; 

t.  Hazard  and  process  analyses; 

u.  Process  Safety  Management 
dociunentation,  if  applicable; 

V.  Employee  involvement  activities; 
and 

w.  Other  records  that  provide  relevant 
dociunentation  of  VPP  qualifications. 

K.  Recommendation  for  Program 
Approval 

1.  Deferred  Approval 

If  the  pre-approval  review  determines 
that  the  applicant  needs  to  take  steps  to 
meet  one  or  more  program  requirements 
or  to  come  into  compliance  with  OSHA 
rules,  the  applicant  wiU  be  given 
reasonable  time  (up  to  90  days)  before 
a  recommendation  for  VPP  approval  is 
made  to  the  Assistant  Secretary.  When 
necessary,  an  onsite  visit  shall  be  made 
to  verify  the  actions  taken  after  the  pre- 
approval  onsite  review  visit. 

2.  Approval 

If,  in  the  opinion  of  the  OSHA  pre- 
approval  onsite  review  team,  the 
applicant  has  met  the  qualifications  for 
participation  in  a  VPP,  the  team's 
recommendation  shall  be  made  to  the 
Regional  Administrator,  who,  on 
concurrence,  shall  recommend  approval 
to  the  Director  of  Federal-State 
Operations  (FSO).  The  Director  of 
Federal-State  Operations  shall  review 
the  pre-approval  report  for  compliance 
with  the  program  criteria  and  consistent 
application  of  the  qualifications 
requirements  and,  on  concurrence,  shall 
forward  the  recommendation  to  the 
Assistant  Secretary  to  approve 
participation.  Approval  shall  occur  on 
the  day  that  the  Assistant  Secretary 
signs  a  letter  informing  the  applicant  of 
approval. 

L.  Recommendation  for  Program  Denial 

1 .  If  OSHA  determines  that  the 
applicant  does  not  meet  the 
requirements  for  participation  in  one  of 
the  VPP,  the  Agency  shall  allow 
reasonable  time  (not  to  exceed  30 
calendar  days)  for  the  applicant  to 
withdraw  its  application  before  the 
Regional  Administrator  makes  a  denial 
recommendation  to  the  Assistant 
Secretary. 

2.  If  the  Assistant  Secretary  accepts 
the  recommendation  to  deny  approval, 
the  denial  will  occur  as  of  the  date  the 
Assistant  Secretary  signs  a  letter 
informing  the  applicant  of  the  decision. 

3.  An  applicant  may  appeal  to  the 
Assistant  Secretary  a  finding  by  the 
OSHA  pre-approval  team  that 
requirements  have  not  been  met.  The 
Director  of  Federal-State  Operations 


shall  forward  the  appeal  to  the  Assistant 
Secretary,  along  with  the  team's 
recommendation  of  denial  and  the  FSO 
Director's  own  recommendation. 

4.  Should  the  Assistant  Secretary  for 
any  reason  reject  the  recommendation  to 
approve  made  by  the  Director  of  FSO 
and/or  the  Regional  Administrator,  a 
letter  fi'om  the  Assistant  Secretary 
denying  approval  and  explaining  the 
rejection  will  be  sent  to  the  applicant. 
The  denial  will  occur  as  of  the  date  of 
the  letter. 

M.  Inspection/Investigation  Provisions 

1.  Programmed  Inspections 

Participating  worksites,  imless  they 
choose  otherwise,  shall  be  removed 
from  OSHA's  progranuned  inspection 
lists,  including  any  lists  of  targeted  sites 
for  the  diuation  of  approved 
participation  in  the  VPP.  The  applicant 
worksite  shall  be  removed  from  the 
programmed  inspection  lists  no  more 
than  75  calendar  days  prior  to  the 
commencement  of  its  scheduled  pre- 
approval  onsite  review.  The  site  shall 
remain  off  those  lists  until  official 
denial  of  the  application,  applicant 
withdrawal  of  its  application,  or,  if  the 
applicant  is  approved  to  the  VPP, 
subsequent  cessation  of  active 
participation  in  the  VPP. 

2.  Unprogrammed  Inspections 

a.  Workplace  complaints  to  OSHA,  all 
fatalities  and  catastrophes,  and  other 
significant  events  shall  be  handled  by 
enforcement  personnel  in  accordance 
with  normal  OSHA  enforcement 
procedures. 

b.  The  history  of  the  VPP 
demonstrates  that  safety  and  healA  - 
problems  discovered  during  contact 
with  worksites  normally  are  resolved 
cooperatively.  Nevertheless,  OSHA 
must  reserve  the  right,  where 
employees'  safety  and  health  are 
seriously  endangered  and  site 
management  refuses  to  correct  the 
situation,  to  refer  the  situation  to  the 
Assistant  Secretary  for  review  and 
enforcement  action.  The  employer  shall 
be  informed  that  a  referral  will  be  made 
to  the  Assistant  Secretary  and  that 
enforcement  action  may  result. 

3.  Additional  VPP  Investigations 

a.  Following  significant  events,  e.g., 
fatalities,  chemical  spills  or  leaks,  or 
other  accidents,  OSHA  may  choose  to 
use  VPP  personnel  to  conduct  an  onsite 
review  to  determine  a  participating 
site's  continued  eUgibility  for  VPP. 

b.  OSHA  also  may  choose  to 
investigate  other  significant  accidents  or 
events  that  come  to  its  attention  and 
that  are  not  required  to  be  handled  with 


normal  OSHA  enforcement  procedures, 
whether  or  not  injury/illness  is 
involved.  OSHA  will  use  VPP  personnel 
to  determine  whether  the  accident  or 
incident  reflects  a  serious  deficiency  in 
the  site's  safety  and  health  program. 

N.  Post-Approval  Contact/Assistance 

1.  OSHA  Ck)ntact  Person 

The  Contact  Person  for  each  VPP 
worksite  shall  be  the  appropriate 
Regional  VPP  Manager  or  his/her 
designee.  This  person  shall  be  available 
to  assist  the  participant,  as  needed. 

2.  Assistance 

a.  In  some  cases,  such  as  in  a 
Demonstration  Program,  at  construction 
sites,  or  when  needed  for  the  Merit 
Program,  an  onsite  assistance  visit  may 
be  scheduled,  e.g.,  to  respond  to 
employer  technical  inquiries  or  to 
enstu«  the  efficacy  of  a  Demonstration. 

b.  Whenever  significant  changes  in 
ownership  or  organizational  structiu« 
OCCIU-,  or  the  audiorized  collective 
bargaining  agent  changes,  OSHA  may 
make  an  onsite  assistance  visit  if  needed 
to  determine  the  impact  of  the  changes 
on  VPP  participation.  In  the  event  of 
such  changes,  the  appropriate  Regional 
Administrator  must  be  notified  of  the 
change,  and  a  new  signed  Statement  of 
Commitment  shall  be  required.  The 
Statement  must  be  signed  by 
management  and  appropriate  bargaining 
representatives. 

c.  Whenever  the  3-year  injury'  and 
illness  or  lost/restricted  workday  rates 
of  a  Star  Program  participant  exceed  the 
latest  national  average  published  by 
BLS,  at  the  discretion  of  the  Regional 
Administrator,  the  participant  may  be 
required  to  develop  an  agreed  upon  2- 
year  rate  reduction  plan.  If  appropriate, 
OSHA  may  make  an  onsite  assistance 
visit  to  help  the  site  develop  the  plan. 

0.  Periodic  Onsite  Evaluation  of 
Approved  Worksites 

1.  The  Star  Program 

a.  Pxupose.  Onsite  evaluations  of  Star 
participants  are  intended  to: 

(1)  Determine  continued  qualification 
for  the  Star  Program; 

(2)  Document  results  of  program 
participation  in  terms  of  the  evaluation 
criteria  and  other  noteworthy  aspects  of 
the  site's  safety  and  health  program;  and 

(3)  Identify  any  problems  that  have 
the  potential  to  adversely  affect 
continued  Star  Program  qualification 
and  determine  appropriate  follow-up 
actions. 

b.  Frequency.  The  first  post-approval 
evaluation  shall  be  within  30  to  42 
months  of  the  initial  Star  approval  or,  in 
the  case  of  a  Demonstration  Program  site 
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that  has  been  approved  to  Star,  within 
30  to  42  months  of  the  last 
Demonstration  evaluation. 
Subsequently,  all  Star  participants  shall 
be  evaluated  at  no  greater  than  60- 
month  intervals.  (The  identification  of 
potentially  serious  safety  and  health 
risks  may  create  the  need  for  more 
frequent  evaluations.) 

c.  Scope.  OSHA's  evaluation  of  Star 
Program  participants  shall  consist 
mainly  of  an  onsite  visit  similar  in 
diu'ation  and  scope  to  the  pre-approval 
program  review  described  in  J.  3—4. 
OSHA  shall  review  the  documentation 
of  program  implementation  since  pre- 
approval  review  or  since  the  previous 
evaluation.  The  evaluation  shall  include 
a  review  of  injury  and  illness  incidence 
and  lost/restricted  workday  case  rates 
for  the  site  and  for  its  applicable 
contractor  employees  as  described  in 
F.4.  The  rates  reported  shall  be  for  the 
latest  3  complete  calendar  years.  The 
report  requirements  for  applicable 
contractor  rates  will  be  phased  in  as 
foUows: 

(1)  In  2000.  contractor  data  for 
calendar  year  1999; 

(2)  In  2001,  contractor  data  for 
calendar  years  1999  and  2000; 

(3)  Thereafter,  data  for  the  most  recent 
3  calendar  years. 

d.  Measures  of  Effectiveness.  OSHA 
shall  use  the  following  factors  in  the 
evaluation  of  Star  Program  participants: 

(1)  Continued  compliance  with  the 
program  requirements  and  continuous 
improvement  in  the  safety  and  health 
program; 

(2)  Satisfaction  and  continuing 
demonstrated  commitment  of 
employees  and  management; 

(3)  Nature  and  validity  of  any 
complaints  received  by  OSHA; 

(4)  Nature  and  resolution  of  problems 
that  may  have  come  to  OSHA's  attention 
since  approval  or  the  last  evaluation; 
and 

(5)  The  effectiveness  of  employee 
participation  programs. 

e.  Evaluation  Decisions  and 
Recommendations.  The  Regional 
Administrator  may  make  one  of  the 
following  decisions/recommendations 
following  a  Star  evaluation  visit: 

(1)  Decision  to  continue  participation 
in  the  Star  Program; 

(2)  Decision  to  allow  a  1-year 
conditional  participation  in  the  Star 
Program.  The  VPP  onsite  review  team 
may  recommend  this  alternative  if  it 
Hnds  that  the  site  has  allowed  one  or 
more  program  elements  to  slip  below 
Star  quality.  The  site  must  retiun  its 
safety  and  health  program  to  Star 
quality  within  90  calendar  days  of  the 
evaluation  visit  and  must  demonstrate  a 
commitment  to  maintain  that  level  of 


quality.  A  VPP  onsite  review  team  shall 
return  in  1  year  to  determine  if  the  site's 
safety  and  health  program  remains  at 
Star  quality.  If  Star  quality  has  been 
maintained,  the  team  shall  recommend 
the  site  be  re-approved  to  the  Star 
Program;  or 

(3)  Termination.  After  considering  the 
reconunendation  of  the  VPP  onsite 
review  team,  the  Regional  Administrator 
may  recommend  to  the  Assistant 
Secretary  that  a  site  be  terminated  if  the 
site  has  been  found  to  have  significantly 
failed  to  maintain  its  safety  and  health 
program  at  Star  quality. 

2.  The  Demonstration  Program 

a.  Purpose  of  Evaluation.  Onsite 
Demonstration  evaluations  are  intended 
to: 

(1)  Determine  continued  qualification 
for  the  Demonstration  Program; 

(2)  Document  results  of  program 
participation  in  terms  of  the  evaluation 
criteria  and  other  noteworthy  aspects  of 
the  site's  safety  and  health  program; 

(3)  Ensure  that  the  demonstration 
aspects  of  the  program  continue  to  be 
effective  and  to  protect  employees;  and 

(4)  Identify  any  problems  that  have 
the  potential  to  adversely  affect 
continued  Demonstration  Program 
qualification  and  determine  appropriate 
follow-up  actions. 

b.  Frequency.  Demonstration  Program 
participants  shall  be  evaluated  every  12 
to  18  months. 

c.  Scope.  Identical  to  Star  Program 
evaluations;  see  O.l.c.  above. 

d.  Measures  of  Effectiveness.  A 
Demonstration  Program  evaluation  shall 
assess  the  effectiveness  of  the  alternate 
criteria  being  demonstrated.  It  also  shall 
consider  all  factors  used  to  measure  the 
effectiveness  of  Star  Program 
participants.  See  0.1. d.  above. 

e.  Evaluation  Recommendations  and 
Decisions.  The  Regional  Administrator 
may  make  one  of  the  following 
reconunendations  to  the  Assistant 
Secretary  following  a  Demonstration 
evaluation  visit.  The  Assistant  Secretary 
will  then  decide: 

(1)  Continued  participation  in  the 
Demonstration  Program; 

(2)  Changes  in  the  Star  requirements 
to  include  the  aspects  being 
demonstrated  because  they  provide 
effective  Star  quality  safety  and  health 
protection;  or 

(3)  Termination  because  either  the 
Demonstration  aspects  do  not  provide 
Star  quality  protection  or  the  site  has 
significantly  failed  to  maintain  the 
remainder  of  its  safety  and  health 
program  at  Star  quality. 

3.  The  Merit  Program 

a.  Purpose  of  Evaluation.  Onsite  Merit 
evaluations  are  intended  to: 


(1)  Determine  continued  qualification 
for  the  Merit  Program,  or  determine 
whether  the  applicant  may  be  approved 
for  the  Star  Program; 

(2)  Determine  whether  adequate 
progress  has  been  made  toward  the 
agreed-upon  Merit  goals; 

(3)  Identify  any  problems  in  the  safety 
and  health  program  or  its 
implementation  that  need  resolution  in 
order  to  continue  qualification  or  meet 
agreed-upon  goals; 

(4)  Document  program  improvements 
and/or  improved  results;  and 

(5)  Provide  advice  and  suggestions  for 
needed  improvements. 

b.  Frequency.  The  first  evaluation  of 
a  Merit  participant  shall  be  conducted 
within  24  months  (18  months  is 
recommended)  of  approval.  The  site 
may  request  an  earlier  evaluation  if  it 
believes  it  has  met  Star  Program 
qualifications. 

c.  Scope.  OSHA's  evaluation  of  Merit 
Program  participants  shall  consist 
mainly  of  an  onsite  visit  similar  in 
diu^tion  and  scope  to  the  pre-approval 
program  review  described  in  J.3-4. 
OSHA  shall  review  documentation  of 
program  implementation  since  the  pre- 
approval  review  or  the  previous 
evaluation.  The  evaluation  shall  include 
a  review  of  injury  and  illness  incidence 
and  lost/restricted  workday  case  rates 
for  the  site  and  for  its  applicable 
contractor  employees  as  described  in 
E.4. 

d.  Measures  of  Effectiveness.  The 
following  factors  shall  be  measured  in 
the  evaluation  of  Merit  Programs: 

(1)  Continued  adequacy  of  the  safety 
and  health  program  to  address  the 
potential  hazards  of  the  workplace; 

(2)  Comparison  of  employer  and 
contractor  rates  to  the  industry  average; 

(3)  Satisfaction  and  continuing 
demonstrated  commitment  of 
employees  and  management; 

(4)  Nature  and  validity  of  any 
complaints  received  by  OSHA; 

(5)  Resolution  of  problems  that  have 
come  to  OSHA's  attention; 

(6)  Effectiveness  of  the  employee 
participation  program;  and 

(7)  Progress  made  toward  goals 
specified  in  the  pre-approval  or 
previous  evaluation  report. 

e.  Evaluation  Decisions  and 
Recommendations.  The  Regional 
Administrator  may  make  one  of  the 
following  decisions/recommendations 
following  a  Merit  evaluation  visit: 

(1)  Decision  for  continued  Mdrit 
participation; 

(2)  Recommendation  for  advancement 
to  the  Star  Program;  or 

(3)  Recommendation  for  termination. 
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P.  Termination  or  Withdrawal 

1.  Reasons  for  Termination. 

A  site  will  be  terminated  from  the 
VPP  when: 

a.  Participating  site  management,  or 
the  duly  authorized  collective 
bairgaining  agent,  where  applicable, 
withdraws  support  for  VPP 
participation. 

b.  A  site  fails  to  maintain  its  safety 
and  health  program  in  accordance  with 
the  program  requirements. 

c.  No  significant  progress  has  been 
made  toward  achieving  the  established 
Merit  goals  or  1-year  Star  Conditional 
goals. 

d.  The  Merit  term  of  approval  has 
expired,  and  no  recommendation  has 
been  made  for  a  second  term. 

e.  Construction  work  at  a  construction 
industry  site  has  been  completed. 

f.  The  sale  of  a  VPP  site  to  another 
company  or  a  management  change  has 
significantly  weakened  the  safety  and 
health  program. 


g.  Resident  contractor  participation  is 
no  longer  possible  because  the  host  site 
no  longer  participates  in  VPP. 

h.  OSHA  terminates  a  Demonstration 
Program  for  just  cause. 

i.  The  Regional  Administrator 
presents  written  evidence  to  the 
Assistant  Secretary  that  the  essential 
trust  and  cooperation  among  labor,    . 
management,  and  OSHA  no  longer  exist, 
and  therefore  recommends  termination, 
and  the  Assistant  Secretary  concvus. 

2.  Termination  Notification  and  Appeal 
or  Withdrawal 

Under  most  circumstances,  OSHA 
shall  provide  the  participant  and 
bargaining  unit  representatives  30  days' 
notice  of  intent  to  terminate  a  site's 
participation  in  the  VPP.  During  the  30- 
day  period,  the  participant  is  entitled  to 
appeal  in  writing  to  the  Assistant 
Secretary  and  to  provide  reasons  why  it 
believes,  the  site  should  not  be  removed 
from  the  VPP. 

OSHA  will  not  provide  30  days' 
notice  when: 


a.  Other  terms  for  termination  were 
agreed  upon  before  approval; 

b.  A  set  period  for  approval  is 
expiring;  or 

c.  Construction  has  been  completed  at 
a  participating  construction  site. 

3.  Withdrawal  of  a  Participating  Site. 
Upon  receipt  of  an  OSHA  notice  of 
intent  to  terminate,  or  for  any  reason,  a 
participant  may  withdraw  from  the  VPP 
by  submitting  written  notification  to  the 
appropriate  Regional  Administrator. 

4.  Reapplication  Following 
Termination.  OSHA  will  not  consider 
the  reapplication  of  a  terminated  site  for 
a  period  of  3  years  from  the  date  of 
termination. 

Q.  Reinstatement 

Reinstatement  requires  reapplication. 

Signed  at  Washington.  DC,  this  4th  day  of 
October,  1999. 

Charies  N.  Jef&ess, 

Assistant  Secretary  for  Occupational  Safety 
and  Health. 

[FR  Doc.  99-26558  Filed  :0-8-99;  8:45  ami 
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1151 53264 

1152 53264 

1177 _ 53264 

1180 53264 

1184.. 53264 

Proposed  Rules: 

661 54855 

50CFR 

216 .53269 

600 54786 

635 53949,54577 

648 54732 

660 54786 

679 53630.  53950.  54225. 

54578.54791,  54792 
Proposed  Rules: 

17 53655 

660 54272 

679 „.._ 53305 


IV 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  OCTOBER  12, 
1999 

AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Strvic* 

Food  stamp  program: 
Electronic  benefit  transfer 
system;  adjustments; 
published  9-9-99 
COMMERCE  DEPARTMENT 
National  Ocaanic  and 
Atmoapharic  Admlnlatration 
Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  Coast  groundflsh; 
published  9-10-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implenrwntation 
plans;  approval  and 
promulgation;  various 
States: 
Indiana;  correction; 

published  10-12-99 
Minnesota;  published  8-13- 
99 
Hazardous  waste  program 
authorizations: 
Massachusetts;  published 
10-12-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Freedom  of  Information  Act; 
implementation: 
Confidential  information 
treatment;  current  policy 
examination;  published 
10-12-99 
Radio  stations;  table  of 
assignments: 

Arkansas;  published  9-14-99 
California;  published  9-10-99 
Colorado;  published  9-10-99 
Hawaii;  published  9-10-99 
LABOR  DEPARTMENT 
Min«  Safaty  and  Health 
Administration 
Coal  mine  and  metal  and 
nonmetal  mine  safety  and 
health: 

Underground  mines — 
Lighting  equipment,  coal 
dust/rock  dust 
analyzers,  and  methane 


detectors;  regulations 
improved  and  removed; 
published  8-10-99 
Coal  mine  safety  and  health: 
Coal  mine  respirable  dust 
samplers;  calibration  and 
maintenance  procedures; 
regulations  improved  and 
removed;  published  8-10- 
99 
Underground  mines — 
Approved  books  and 
records;  regulations 
improved  and  removed; 
published  8-10-99 

NUCLEAR  REGULATORY 
COMMISSION 

Acquisition  regulations: 

Revision;  published  9-10-99 
Organization,  functions,  and 
authority  delegations: 
Local  public  document  room 
program — 
Public  records; 
discontinuance  of 
electronic  availability; 
published  9-9-99 

TRANSPORTATION 
DEPARTMENT 

Federai  Highway 
Administration 

Engineering  and  traffic 
operations: 

Truck  size  and  weight — 
Nondivisible  load  or 
vehicle  definition 
modification  to  include 
marked  military 
vehicles;  published  9-9- 
99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Tomatoes  grown  in — 
Rorida;  comments  due  by 
10-19-99;  published  8-20- 
99 
Walnuts  grown  in — 
Caiifomia;  comments  due  by 
10-18-99;  published  8-19- 
99 

AGRICULTURE 
DEPARTMENT 

Rural  Utilitiea  Service 

Telecommunications  loan: 
General  policies,  types  of 

loans  and  toan 

requirements;  comments 

due  by  10-18-99; 

published  9-17-99 
Telecommunications  loans: 
General  policies,  types  of  . 

loans  and  loan 

requirements;  comments 


due  by  10-18-99; 
published  9-17-99 
COMMERCE  DEPARTMENT 
Export  Admlnlatration 
Buraau 

Export  administration 
regulations: 

Commercial  charges  and 
devices  containing 
energetk:  materials; 
exports  and  reexports; 
comments  due  by  10-1 8- 
99;  published  9-1-99 
COMMERCE  DEPARTMENT 
National  Ocaanic  and 
Atmoapharic  Admlnlatration 
Fishery  consen/ation  and 
management: 

Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
Gulf  of  Mexico  Region 
fishery  management 
plans;  comments  due 
by  10-18-99;  published 
8-18-99 
Northeastern  United  States 
fisheries — 

Atlantic  hening;  comments 
due  by  10-18-99; 
published  9-16-99 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Consumer  Product  Safety  Act: 
Multi-purpose  lighters;  child 

resistance  standard; 

comments  due  by  10-18- 

99;  published  8-4-99 

DEFENSE  DEPARTMENT 

Civilian  health  and  medical 

program  of  uniformed 

sen/ices  (CHAMPUS): 

Prosthetic  devices; 

comments  due  by  10-19- 

99;  published  8-20-99 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
Arizona;  comments  due  by 

10-20-99;  published  9-20- 

99 
Delaware;  comments  due  by 

10-18-99;  published  9-17- 

99 
Delaware;  correction; 

comments  due  by  10-1 8- 

99;  published  9-29-99 
Nevada;  comments  due  by 

10-20-99;  published  9-20- 

99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Arizona;  comments  due  by 

10-20-99;  published  9-20- 

99 
Caiifomia;  comments  due  by 

10-22-99;  published  9-22- 

99 


Nevada;  comments  due  by 
10-21-99;  published  10-1- 
99 
Oregon;  comments  due  by 
10-21-99;  published  9-21- 
99 
South  Dakota;  comments 
due  by  10-21-99; 
published  9-21-99 
Hazardous  waste: 
Identification  and  listing — 
Dye  and  pigment 
industries;  comments 
due  by  10-21-99; 
published  9-8-99 
Pesticides;  tolerances  in  fpod, 
animal  feeds,  and  raw 
agricultural  commodities: 
Glufosinate  ammonium; 
comments  due  by  10-18- 
99;  published  8-18-99 
Pyriproxyfen;  comments  due 
by  10-18-99;  published  8- 
18-99 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  10-18-99;  published 
9-17-99 
National  priorities  list 
update;  comments  due 
by  10-18-99;  published 
9-17-99 
National  priorities  list; 
update;  comments  due 
by  10-18-99;  published 
9-17-99 
Water  programs: 
Clean  Water  Act- 
Water  quality  planning 
and  management; 
comments  due  by  10- 
22-99;  published  8-23- 
99 
Water  quality  planning 
and  management; 
National  Pollutant 
Discharge  Elimination 
System  progrsmi  and 
Federal  antidegradation 
policy;  comments  due 
by  10-22-99;  published 
8-23-99 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Radio  frequency  devk;es: 
Digital  television  receivers; 
closed  captioning 
requirements;  comments 
due  by  10-18-99; 
published  8-2-99 
Radio  stations;  table  of 
assignments: 

Oregon;  comments  due  by 
10-18-99;  published  9-10- 
99 
GENERAL  SERVICES 
ADMINISTRATION 
Acquisition  regulations: 
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Architect-engineer 
procurements;  selection 
criteria;  comments  due  by 
10-18-99;  published  8-17- 
99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Human  drugs: 

Topical  antifungal  products 
(OTC);  tentative  final 
monograph;  comments 
due  by  10-20-99; 
published  7-22-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Health  Care  Financing 
Administration 

Group  and  individual  health 
insurance  markets;  Federal 
enforcement;  comments  due 
by  10-19-99;  published  8- 
20-99 

Medicare: 

Graduate  medical  education; 
incentive  payments  under 
plans  for  voluntary 
reduction  in  number  of 
residents;  comments  due 
by  10-18-99;  published  8- 
18-99 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Acquisition  regulations: 

Miscellaneous  amendments; 
comments  due  by  10-22- 
99;  published  8-23-99 

INTERIOR  DEPARTMENT 

Minerals  Management 
Service 

Royalty  management: 

Federal  geothennal 
resources  valuation; 
comments  due  by  10-18- 
99;  published  8-19-99 

LABOR  DEPARTMENT 

Occupational  Safety  and 
Health  Administration 

Construction  safety  and  health 
standards: 

Fall  protection;  comments 
due  by  10-22-99; 
published  7-14-99 


MANAGEMENT  AND 
BUDGET  OFFICE 
Federal  Procurement  Policy 
Office 

Acquisition  regulations: 
Cost  Accounting  Standards 
Board- 
Cost  accounting  practices; 
changes;  comments  due 
by  10-19-99;  published 
8-20-99 

NUCLEAR  REGULATORY 
COMMISSION 

Radiation  protection  standards: 
Criticality  guidance  for  low- 
level  waste;  proposed 
compatibility  designation 
ange;  comments  due  by 
10-20-99;  published  9-20- 
99 
Spent  nuclear  fuel  and  high-- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements: 
Approved  spent  fuel  storage 
casks;  list  additions; 
comments  due  by  10-22- 
99;  published  9-22-99 

POSTAL  RATE  COMMISSION 

Practice  and  procedure: 
Library  reference  rule; 
comments  due  by  10-20- 
99:  published  9-30-99 

RAILROAD  RETIREMENT 
BOARD 

Emergency  regulations: 
Plan  of  operation  during 
national  emergency; 
procedures  update; 
comments  due  by  10-18- 
99;  published  8-17-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  carrier  certification  and 
operations: 

Aging  airplane  safety; 
comments  due  by  10-18- 
99;  published  8-18-99 
Ainworthiness  directives: 
Airbus;  comments  due  by 
10-20-99;  published  9-20- 
99 
Boeing;  comments  due  by 
10-18-99:  published  9-2- 
99 


Eurocopter  France; 
comments  due  by  10-22- 
99;  published  8-23-99 
Ainworthiness  standards: 
Transport  category 
airplanes — 
landing  gear  shock 
absorption  test 
requirements;  comments 
due  by  10-18-99; 
published  6-18-99 
Class  E  airspace;  comments 
due  by  10-18-99;  published 
8-27-99 
Schools  and  other  certifrcated 
agencies: 

Repair  stations;  Part  145 
review;  comments  due  by 
10-19-99;  published  6-21- 
99 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Procedure  and  administration: 
Compromises  of  internal 
revenue  taxes;  cross 
referencer  comments  due 
by  10-19-99;  published  7- 
21-99 

LIST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Sen/ice)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  'slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents. 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  2981/P.L.  106-64 

To  extend  energy  conservation 
programs  under  the  Energy 


Policy  and  Conservation  Act 
through  March  31,  2000.  (Oct. 
5,  1999;  113  Stat.  511) 

S.  1059/P.L.  106-65 

National  Defense  Auttwrizatkxi 
Act  for  Fiscal  Year  2000  (Oct. 
5,  1999;  113  Stat.  512) 

S.  293/P.L  106-66 

To  direct  the  Secretaries  of 
Agriculture  and  Interior  to 
convey  certain  lands  in  San 
Juan  County,  New  Mexico,  to 
San  Juan  College.  (Oct.  6, 
1999;  113  Stat.  977) 

S.  944/P.L.  106-67 

To  amend  Public  Law  105-188 
to  provide  for  the  mineral 
leasing  of  certain  Indian  lands 
in  Oklahoma.  (Oct.  6,  1999; 
113  Stat.  979) 

S.  1072/P.L.  106-66 

To  make  certain  technical  and 
other  corrections  relating  to 
the  Centennial  of  Flight 
Commemoration  Act  (36 
U.S.C.  143  note;  112  Stat. 
3486  et  seq.).  (Oct.  6,  1999; 
113  Stat.  981) 

Last  List  October  6,  1999 


.^nL 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  IS  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscrit)e,  go  to  www.gsa.gov/ 
archives'publaws-l.html  or 
send  E-mail  to 
listservdwww.gsa.gov  with 
the  following  text  message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  Inquiries  sent  to  this 
address. 


VI 
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CFR  CHECKUST 


TW* 


Stock  Number 


Pric0      Ravislon  Date 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  Is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checkNst  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  Is  available  free  on-line  through  the  Goverriment  Printing 

Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 

index.html.  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

$951 .00  domestic,  $237.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA.  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastem  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

THto  Stock  NumtMr  Price       Revision  Date 


1, 2  (2  Reserved) (869-034-00001-1) 5.00 

3  (1997  Compilation 
and  Ports  100  and 

101) (869-038-00002-^)  .. 

4  „ (869-034-00003-7) .. 

5  Parts: 

1-699  (869-038-00004-1)  .. 

700-1199 (869-038-00005-9)  .. 

1200-End,6(6 
Reserved) (869-038-00006-7) .. 


sjon.  1,  1999 


20.00 
7.W 

37.00 
27.00 


7  Parts: 

1-26 „ (869-038-00007-5) 

27-52  „ (869-038-00008-3) 

53-209 (869^)38-00009-1) 

210-299 (869-038-00010-5) 

300-399 (869-038-00011-3) 


25.00 
32.00 
20.00 
47.00 
25.00 


400-699 


(869-038-00012-1) 37.00 


700-«99 (869-038-00013-0) 32.00 

900-999 (869-038-00014-8) 41.00 

1000-1 199  (869-038-00015-6) 46.00 

1200-1599 (869-038-00016-4) 34.00 

1600-1899 (869-038-00017-2) 55.00 

1900-1939  (869-038-00018-1) 19.00 

1940-1949  (869-038-00019-9) 34.00 

1950-1999  (869-038-00020-2) 41.00 

2000-£nd (869-038-00021-1) 27.00 

8  (869-038-00022-9) 36.00 

9  Parts: 

1-199  (869-038-00023-7) 42.00 

200-€nd  (869-038-00024-5) 37.00 


42.00 
34.00 
33.00 
43.00 

20.00 


10 

1-50 (869^)38-0002&-3) 

51-199 (869-038-00026-1) 

200-499 (869^)3«)0027-0) 

500-End  (869-038-00028-8) 

11  (869-038-0002-6)  . 

12  Parts: 

1-199  (869-O38-00030-O) 

200-219 (869-03^-00031-8) 

220-299 (869-038-00032-6) 

300-499 (869-038-00033^) 

500-599 (869-038-00034-2) 

600-End  (869-03<J-O0035-l) 

13 (869-038-00036-9) 


'Jon. 
*Jan. 

Jon. 
Jon. 


44.00       Jan. 


Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jon. 
Jon. 
Jan. 

Jan. 

Jan. 
Jon. 

Jon. 
Jon. 
Jan. 
Jan. 

Jan. 


17.00 
20.00 
40.00 
25.00 
24.00 
45.00 

25.00        Jon.  1 


Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 


1999 
1999 

1999 
1999 

1999 

1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 

1999 

1999 
1999 

1999 
1999 
1999 
1999 

1999 

1999 
1999 
1999 
1999 
1999 
1999 

1999 


14  Parts: 

1-59  (869^)3«-00037-7) 50.00 

60-139 (869-038-00038-5) 42.00 

140-199 (869-038-00039-3) 17.00 

200-1 199 (869-038-00040-7) 28JJ0 

1200-End (869-038-00041-5) 24.00 

15  Parts: 

0-299  (869^)38-00042-3) 25.00 

300-799 (869-038-00043-1) 36.00 

800-End (869-038-00044-0) 24.M 

16  Parts: 

0-999  (869-038-00045-8) .. 

1000-€nd (869-038-00046-6) .. 

17  Parts: 

1-199  (869-03M)0048-2)  .. 

200-239 (869-038-00049-1)  .. 

240-£nd  (869-038-00050-4)  .. 

18  Parts: 

1-399  (869-038-00051-2)  .. 

400-End  (869^)38-00052-1)  .. 

19  Parts: 

1-140  (869-038-00053-9) 37.00 

141-199 (869-038^)0054-7) 36.00 

200-End  (869-038^)0055-5) 18.00 

20  Parts: 

1-399  (869-038-00056-3)  .. 

400-499 „ (869-038-00057-1)  .. 

500-End  (869^8-00058-0) .. 


32.00 
37.00 

29.00 
34.00 
44:00 

48.00 
14.00 


30.00 
51.00 
44.00 

21  Parts: 

1-99  (869-038-00059-8) 24.00 

100-169 (869-038-00060-1) 28.00 

170-199 (869-038-00061-0) 29.00 

200-299 (869-038-00062-8) 1 1 .00 


300-499 ...^ (869-038-00063-6) 

500-599 (869-038-00064-4) 

600-799 (869-03»-00065-2) 

800-1299  ..., (869^)38-00066-8) 

130O-€nd (869-038-00067-9) 


50.00 
28.00 
9.00 
35.00 
14.00 


22  Parts: 

1-299  (869-038^)0068-7) 44.00 

30O-End  (869-038-00069-5) 32.00 

23  (869-038-00070-9) 27.00 

24  Parts: 

0-199  (869^)38-00071-7) 34.00- 

200-499 (869-038-00072-5) 32.M 

500-699 (869-038-00073-3) 18.W 

700-1699 (869-038-00074-1) 40.00 

1700-End (869-038-00075-0) ......  18.00 

25  (869-038-00076-8) 47.00 

26  Parts: 

§§  1.O1-1.60 (869-038-00077-6) 27.00 

§§1.61-1.169 (869-03M)0078-4) 50.00 

§§1.170-1.300 (869-038-00079-2) 34.00 

§§1.301-1.400 (869-038-00080-6) 25.00 

§§1.401-1.440 (869-038-00081-4) 43.00 

§§1.441-1.500  (869-038-00082-2)  30.00 

§§1.501-1.640 (869-038-00083-1) 27.00 

§§1.641-1.850 (869-038-00084-9) 35.00 

§§1.851-1.907 (869-038-00085-7) 40.00 

§§1.908-1.1000  (869-038-00086-5) 38.00 

§§ l.lWl-1.1400  (869^)38-00087-3) 40.00 

§§1.1401-€nd  (869-038-00088-1) 55.00 

2-29  (869-03ft-00089-0) 39.00 

30-39 (869-038-00090-3) 28.00 

40-49  (869-038-00091-1) 17.M 

50-299 (869-038-00092-0) 21.M 

300-499 „ (869^)38-00093-8) 37.00 

500-599 :. (869-038-00094-6) 1 1.00 

600-End  (869-038-00095-4) 1 1.00 

27  Parts: 

1-199  


Jan. 
Jan. 
Jan. 
Jan. 
Jan. 

Jan. 
Jan. 
Jan. 

Jan. 
Jan. 

Apr. 
Apr. 
Ajsr. 

Apr. 
Apr- 
Apr. 
Apr. 
Apr. 

Apr. 

Apr. 

'Apr. 

Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 

Apr. 
Apr. 

Apr. 


Apr 
Apr 
fijpf 
Apr 
Apr 

Apr 


Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
'Apr 
Apr 
Apr 
Apt 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apt 


1999 
1999 
1999 
1999 
1999 

1999 
1999 
1999 

1999 
1999 

1999 
1999 
1999 

1999 
1999 

1999 
1999 
1999 

1999 
1999 
1999 

1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 

1999 
1999 

1999 

1999 
1999 
1999 
1999 
1999 

1999 


1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 


(869-038-00096-2) 53.00   Apr.  1,  1999 


lion  Date 

IVW 

1999 

1999 

IVW 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 
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Vll 


Title 


Stock  Numt)er 


Price 
17.00 

39.00 
32.00 


200-End  (869-038-00097-1)  .. 

28  Parts: 

•0-42  (869-034-00098-9)  .. 

43-end (869-034-00099-7)  .. 

29  Parts: 

0-99  (869-034-00100-4) 28.00 

100-499 (869-038-00101-2) 13.00 

500-899 (869-034-00102-1) 40.00 

900-1899 (869-034-00103-3) 20.00 

1900-1910  (§§1900  to 

1910.999)  (869-034-00104-7) 46.00 

1910  (§§1910.1000  to 

end)  (869-034-00 105-5) 28.00 

1911-1925  (869-034-00106-3) 18.00 

1926 (869-O34-00107-1) 30.00 

1927-£nd (869-034-00108-0) 43.00 

30  Parts: 

1-199  (869-034-00109-8)  .. 

200-699 (869-038-00110-1)  .. 

700-End  (869-034-00111-0)  .. 

31  Parts: 

0-199  „ (869-038-00112-8)  .. 

200-End  (869-034-00113-1)  .. 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39.  Vol.  II „ 19.00 

1-39,  Vol.  Ill „.....;.;....... ...........:...  18.00 


35.00 
30.00 
35.00 

21.00 
46.00 


46.00 
51.00 
32.00 
23.00 
27.00 
27.00 

29.00 
41.00 
33.00 

27.00 
25.00 
44.00 


1-190 (869-034-00114-4)  .. 

191-399 ...„ „ (869-034-00115-7)  .. 

400-629 (869-034-00116-1)  .. 

630-699 (869-034-00117-9)  .. 

•700-799  .-. (869-034-00118-7)  .. 

80(Hnd  (869-034-00119-5) .. 

33  Parts: 

1-124  (869-034-00120-3)  .. 

•125-199 (869-034-00121-7)  .. 

•200-€nd (869-034-00122-5) .. 

34  Parts: 

1-299  (869-034-00123-8)  .. 

300-399 (869-034-00124-1)  .. 

400-End  (869-034-00125-4)  .. 

35  (869-034-00126-2) 14.00 

38  Parts 

1-199 (869-034-00127-6) 21.00 

200-299 (869-034-00128-9) 21.00 

300-End (869-034-00129-2) 38.00 

37  (869-034-00130-1) 27.00 

38  Parts: 

0-17  (869-034-00131-9) 34.00 

18-End  (869-034-00132-2) 41.00 

39 (869-034-O0133-1) 24.00 

40  Parts: 

•M9 (869-034-00 134-9) 33.00 

•50-51  (869-034-00135-7) 25.00 

52  (5201-52.1018) (869-034-00136-0) 28O0 

52  (52.1019-End)  (869-034-00137-8) 33.00 

53-59  (869-034-00138-6) 17.00 

60  (869-034-00139-4) 53.00 

61-62  (869-034-00140-3) 19.00 

63  (869-034-00141-6) 57.00 

64-71 (869-034-00143-8) 11.00 

72-80  (869-034-00143-2) 36.00 

81-85  (869-034-00144-1) 31.00 

86  (869-034-00144-9) 53.00 

87-135 (869-034-00146-7) 47.00 

136-149 (869-034-00147-5) 37.00 

150-189 „ (869-034-00148-3) 34.00 

190-259 (869-034-00150-1) 23.00 

260-265 (869-034-00 150-9)  ......  29.00 


Revision  Date 
Apr.  1,  1999 


Title 


Stock  Number 


Prtoe       Revisk>n  Date 


July  1. 
July  1. 

July  1. 

July  1, 

8July  1, 

July  1, 

July  1, 

July  1. 
July  1. 
July  1, 
July  1, 


July  1. 
July  1, 
July  1, 

July  1, 
July  1. 

2  July  1. 
2  July  1. 
2July  1, 

July  1. 

July  1, 

July  1. 

July  1. 

July  1. 

July  1, 

July  1. 
July  1. 
July  I, 

July  1. 
July  1, 
July  1. 

July  1, 

July  1, 
July  1, 
July  1, 

July  1. 

July  1, 
July  1, 

Julyl, 

July  1. 
July  1, 
July  1. 
July  1, 
July  1, 
July  1, 
July  1, 
July  1, 
July  1, 
July  1. 
July  1. 
July  1, 
July  1, 
July  1. 
July  1. 
July  1, 
July  1. 


999 
999 

999 
999 
999 
998 


999 
999 
999 
999 

999 
999 
999 

999 
998 

984 
984 
984 
999 
998 
999 
999 
999 
999 

998 
999 
999 

998 
999 
998 

998 

999 
998 
999 

998 


998 
999 

999 


999 
999 
998 
998 
998 
998 
999 
998 
999 
998 
998 
998 
998 
998 
998 
999 
998 


266-299 (869-034-00151-3) 

300-399 (869-034-00152-1) 

400-424 (869-034-00153-0) 

425-699 (869-034-00154-8) 

700-789 (869-034-00155-6) 

790-End  (869-034-00156-4) 


30.00 
26.00 
33.00 
42.00 
41.00 
22.00 


Juiy  1, 

July  1, 

July  1. 

July  1. 

July  1. 

July  1. 

»July  1. 
iJuly  1. 
'July  1. 
3July  1. 
iJuty  1, 
'July  1. 
'July  1. 
*Ju(y  1. 
>Ju»y  1. 
JJuly  1, 
JJuly  1. 

July  1. 

July  1, 

July  1. 

July  1. 

Oct.  1, 
Oct.  1. 
Oct.  1. 

Oct.  1, 
Oct.  1. 

44  (869-034-00166-1) 48.00        Oct.  1, 

45  Parts: 

1-199  (869-034-00167-0)  .. 

200-499 (869-034-00168-8)  .. 

500-1199  (869-034-00169-6)  .. 

1200-End (869-034-00170-0)  .. 


41  Chapters: 

1,  1-1  to  1-10 13.00 

1.1-11  to  Appendix,  2  (2  Reserved) 13.00 

3-6... 

7 

8 

9 

10-17 

18.  Vol.  I.  Ports  1-5 13.00 

18.  Vol.  II.  Ports  6-19 13.00 

18.  Vol.  III.  Ports  20-52 13.0P 

19-100 13.00 

1-100  (869-034-00157-2) 13.00 

101  (869-034-00159-4) 39.00 

102-200 (869-034-00160-8) 16.00 

201-End  (869-034-00161-6) 15.00 

42  Parts: 

1-399  (869-034-00161-1) 

40O429 (869-034-00162-^ 

430-£nd  (869-034-O0163-7) 

43  Parts: 

1-999  (869-034-00164-5) 

1000-end  (869-034-00165-3) 


34.00 
41.00 
51.00 

30.00 
48.00 


30.00 
14.00 
30.00 
39.00 

46  Parts: 

1-40  (869-034-001 7 1-8) 26.00 

41-69  (869-034-00172-6) 21.00 

70-89  „w.-™^..i;„.  (869-034-00173-4) 8.00 

90-139 (869-034-00174-2) 26.00 

140-155 (869-034-00175-1) 14.00 

156-165 (869-034-00176-9) 19.00 

166-199 (869-034-00177-7) 25.00 

200-499 (869-034-00178-5) 22.00 

500-End  „ (869-034-00179-3) 16.00 

47  Parts: 

0-19 (869-034-00180-7)  .. 

20-39 (869-034-00181-5)  .. 

40-69 (869-034-00182-3)  .. 

70-79  (869-034-0)183-1)  .. 


36.00 
27.00 
24.00 
37O0 
80-£nd  (869-034-00184-0) 40.00 

48  Chapters: 

1  (Ports  1-51)  g569-O34-O0185-8) 51.00 

1  (Ports  52-99) (869-034-00186-6) 29.00 

2  (Ports  201-299) (869-034-00187-4) 34.00 

3-6 (869-034-00188-2) 29.00 

7-14  :.... (869-034-00189-1) 32.00 

15-28  (869-034-00190-4) 33.00 

29-£nd  (869-034-00191-2) 24.00 

49  Parts: 

1-99  (869-034-00192-1) 31.00 

100-185 (869-034-00193-9) 50.00 

186-199 (869-034-00194-7) 1 1.00 

200-399 (869-034-00195-5) .'6.00 

400-999 (869-034-00196-3) 54.00 

1000-1199  (869-034-00197-1) 17.00 

1200-End (869^)34-00198-0) 13.00 

50  Parts: 

1-199  (869-034-00199-8) 42.00 

200-599 (869-034-00200-5) 22.00 

600-End  (869-034-00201-3) 33.W 


Oct.  1. 
Oct.  1. 
Oct.  1. 
Oct.  1, 

Oct.  1. 

Oct.  1. 

Oct.  1, 

Oct.  1. 

Oct.  1. 

Oct.  1. 

Oct.  1. 

Oct.  1. 

Oct.  1. 

Oct.  1. 
Oct.  1, 
Oct.  1. 
Oct.  1. 
Oct.  1. 

Oct.  1, 
Oct.  1. 
Oct.  1. 
Oct.  1. 
Oct.  1. 
Oct.  1, 
Oct.  1. 

Oct.  1. 
Oct.  1. 
Oct.  1. 
Oct.  1, 
Oct.  1, 
Oct.  1. 
Oct.  1. 

Oct.  1, 
Oct.  1. 
Oct.  1, 


998 
998 
998 
998 
998 
998. 

984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
998 
999 
999 
999 

998 
998 
998 

998 
998 

998 

998 
998 
998 
998 

998 
998 
998 
998 
998 
998 
998 
998 
998 

998 
998 
998 
998 
998 

998 
998 
998 
998 
998 
998 
998 

998 
998 
998 
996 
998 
998 
998 

998 
998 
998 


VIH 
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TNto 


stock  Numbar 


Price       Revision  Date 


CFR  Index  and  Findings 
Aids (WW)3«-00047-4) 48.00        Jan.  1,  1999 


Canvtefe  1998  CFR  set 951.00 

Microfiche  CFR  Edition: 

.  Subscription  (mailed  as  issued) 247.00 

Individual  copies 1.00 

Comptete  set  (one-time  mailing) 247.00 

Complete  set  (one-time  rTKXIing) 264.00 


1996 

1996 
1996 
1997 
1996 

<  Bacouw  rrtte  3  is  an  annual  connpAation,  this  votume  orxl  d  previous  vokjines 
should  be  retoirted  os  o  permanent  relererKe  source. 

^ttw  July  1,  1985  edition  of  32  aR  Ports  1-189  contains  o  note  only  for 
Parts'  1-39  inclusive.  For  ttie  full  text  o<  ttw  Defense  Acquisition  Regulations 
in  Ports  1-39.  consult  tlw  ttvee  CF«  volumes  issued  as  of  July  1,  1984,  containing 
ttKiM  ports. 

ime  July  1,  1985  edWon  of  41  CFR  Chapters  1-100  contains  a  note  only 
for  Chapters  1  to  49  inclusive.  For  ttie  ful  text  of  procurement  regulations 
m  Chapters  1  to  49.  consult  the  eleven  CFR  volumes  issued  as  of  July  1. 
1984  containing  those  chapters. 

*No  amendments  to  this  volume  were  promulgated  duiing  the  period  JorHJory 
1,  1998  through  December  31,  1998.  The  CFR  volume  Issued  as  of  January 
1. 1997  should  be  retained. 

'No  amendments  to  this  volume  were  promulgated  duririg  ttte  period  AprI 
1,  1998,  through  Apr)  1,  1999.  The  CFR  volume  issued  as  of  April  1,  1998, 
should  be  retained. 

*No  amendments  to  ttvs  volume  were  promulgated  durlr>g  the  period  July 
1,  1998,  through  July  1,  1999.  The  CFR  volume  Issued  as  of  July  1,  1998,  should 
be  retained. 


Order  Now! 

The  United  States  Government  Manual 
1999/2000 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$46  per  copy 


Superintendent  of  Documents  Publications  Order  Form 


Charge  your  order.  j^^K 

It's  Easy!  WP^I  < 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


copies  of  The  United  States  Government  Manual  1999/2(XK). 


PUBLICATIONS  ♦  PEBOOCALS  *  afiCTBONK  PBOOOCTS 
Order  Processing  Code 

*7917 

I I  Yll>iS,  please  send  me 

S/N  069-000-00 1 09-2  at  $46  ($57  JO  foreign )  each. 

Total  cost  of  my  order  is  $ .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

nease  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


Company  or  personal  name 


(Please  type  or  prim) 


Additional  address/attention  line 


Street  address 


IZI  VISA       n  MasterCard  Account 


-D 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


1 

1                                                                 /  nanlc  you  Jor 

1                             (Credit  card  expiraiinn  d:ile)                     .,,,,„    ,,.J..,f 

Purchase  order  number  (optional) 

YES     NO 

May  we  make  your  name^addressavailsMe  to  Other  maflers?      | |  | | 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pi«.sburgh,  PA  15250-7954 


9/99 


The  authentic  text  behind  the  news  .  . . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  CoiDpilalinn  nf 

Presidential 
Documents 


Monday,  lannary  13. 1997 
Volume  33— Number  2 
Page  7-40 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers 
materials  released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


OiJsr  Processing  Cod« 

*5420 


Charge  your  order.   [^^Jj^ 


It's  Easyl 


VB/f 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


I    I  YES,  plea.se  enter one  year  subscriptiDiis  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I  can 

keep  up  to  date  on  Presidential  activities. 

[H  $137.00  First  Class  Mail         □  $80.00  Regular  Mail 

The  total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

International  customers  please  add  259c. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


I    I  GPO  Deposit  Account 

I     I  VISA       LJ  MasterCard  Account 


Street  address 


City.  State.  ZIP  eiide 


Daytime  phone  including  area  C(xle 


i    1    1    1    1    1    1    1    1    1 

(Credit  card  expiration  date)                 „n„r  nrAnr  1 

V                          your  omen 

YES     NO 


Purchase  ordernumber  (optional) 

May  we  rake  your  namc/addms  available  to  other  mailen?     | |  | | 


Authori/.ing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


1/97 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  fonn. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
S27  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  earned 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
S25  per  year. 


A  finding  aid  is  indudea  in  each  publication  which  lists 
Federal  Register  page  numbers  with  the  date  of  publication 
in  the  Federal  Ftegister. 


Superintendent  of  Documents  Subscription  Order  Form 


Ofder  Processing  Co* 

*5421 


I     I  YES,  enter  the  following  indicated  subscriptions  for  one  year: 


LSA  (List  of  CFR  Sections  Affected).  (LCS)  for  $27  per  year. 
.  Federal  Register  Index  (FRUS)  S25  per  year 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  vour  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

Intematidnal  customers  please  add  25%. 


Company  or  personal  name 


Additional  address/attention  line 


Street  addFes.s 


City,  Stale,  ZIP  code 


Daytime  phone  including  area  code 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 


(Please  type  or  print) 


Purchase  order  number  (optional) 

YES     NO 

Majwmateyourname/iwidressavallaMetoolhH-niaiers?     LJ  LJ 


I     I  GPO  Deposit  Account 


-D 


n  VISA 

1  MasterCard  Account 

1 

(Credit  card  expiration  dale) 

Thank  you  for 

Authorizing  Signature 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
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NOTICES 

Meetings: 
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NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
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NOTICES 
Meetings: 
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Tariff-rate  quotes  on  sugar-containing  products  and  other 
agricidtural  products;  delegation  of  authority  (Proc. 
7235),  55609-55612 


Public  Health  Service 

See  Agency  for  Health  Care  Policy  and  Research 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

Reclamation  Bureau 

NOTICES 
Meetings: 
Bay-Deha  Advisory  Council,  55485-55486 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities: 
Proposed  coUec^on;  comment  request,  55498-55499 
Submission  for  OMB  review;  comment  request,  55499 

Consolidated  Tape  Association  and  Quotation  Plans; 
amendments,  55303-55505 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange  LLC,  55505-55508 
National  Association  of  Seciuities  Dealers,  Inc.,  55508- 

55514 
New  York  Stock  Exchange,  Inc.,  55514-55517 

Applications,  hearings,  determinations,  etc.: 
MONY  Life  Insurance  Co.,  et  al.,  55499-55502 
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Presidential  Documents 


Proclamation  7234  of  October  6,  1999 
General  Pulaski  Memorial  Day,  1999 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

In  the  more  than  two  centuries  that  have  passed  since  the  signing  of  our 
Declaration  of  Independence,  America  has  grown  from  a  struggling  democracy 
into  the  most  powerful  Nation  on  earth.  But  today,  even  as  we  enter  the 
new  century  as  a  proud,  prosperous,  and  free  people,  we  must  never  forget 
those  friends  who  cast  their  lot  with  us  when  the  outcome  of  our  bid 
for  independence  was  vmclear.  Among  those  to  whom  we  owe  such  a  debt 
of  gratitude  is  General  Casimir  Pulaski  of  Poland,  who  gave  his  life  for 
our  freedom  on  a  Revolutionary  War  battlefield  220  years  ago  this  month. 

Casimir  Pulaski  had  scarcely  reached  adulthood  when  he  joined  his  father 
and  brothers  in  the  struggle  for  sovereignty  for  their  native  Poland.  Though 
the  Polish  forces  were  skilled  in  battle,  neighboring  empires  outnumbered 
and  defeated  them,  and  Pulaski  himself  was  forced  into  exile.  But  soon 
the  yoimg  soldier  answered  another  call  for  freedom — this  time  on  behalf 
of  the  fledgling  United  States  of  America.  He  distinguished  himself  in  his 
first  military  engagement  in  our  War  for  Independence,  and  the  Continental 
Congress  immediately  commissioned  him  as  a  brigadier  general  and  assigned 
him  to  command  the  cavalry  of  the  Continental  Army.  Fighting  with  char- 
acteristic valor  and  distinction,  General  Pulaski  was  killed  during  the  Battle 
of  Savannah  and  earned  an  enduring  place  in  our  Nation's  history. 

As  we  honor  Casimir  Pulaski  this  year,  we  give  thanks  that  for  the  first 
time,  Poles  and  Americans  can  proudly  observe  the  anniversary  of  General 
Pulaski's  death  as  NATO  allies.  In  the  years  to  come,  both  our  peoples 
will  continue  to  draw  strength  from  the  memory  of  Casimir  Pulaski  and 
from  the  courage  and  sacrifice  of  so  many  Poles  and  Polish  Americans 
who  have  helped  ensure  the  freedom,  peace,  and  prosperity  our  two  countries 
enjoy  today. 

NOW,  THEREFORE,  I,  Vm^UAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  Monday,  October  11, 
1999,  as  General  Pulaski  Memorial  Day.  I  encourage  all  Americans  to  com- 
memorate this  occasion  with  appropriate  programs  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  sixth  day  of 
October,  in  the  year  of  our  Lord  nineteen  himdred  and  ninety-nine,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-fourth. 


(XnAjAiLUA  ^jtO^w^^ 
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Rules  and  Regulations 


Federal  Register 

Vol.  64,  No.  197 

Wednesday,  Uctober  13.  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7  CFR  Parts  210,  215,  220, 235  and  245 

RIN  0584-AC01 

School  Nutrition  Programs: 
Nondlscretionary  Technicai 
Amendments;  Correction 

agency:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  the 
preamble  and  amendatory  language  of 
the  5nal  rule  published  in  the  Federal 
Register  of  September  20. 1999, 
regarding  School  Nutrition  Programs: 
Nondiscretionary  Techniceil 
Amendments.  This  correction  revises  an 
incorrect  citation. 

DATES:  Effective  on  October  20, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Jane  Whitney,  703-305-2620. 

SUPPLEMENTARY  INFORMATION:  The  Food 
and  Nutrition  Service  published  a 
document  in  the  Federal  Register  (64 
FR  50735)  on  September  20, 1999.  This 
final  regulation  contains  an  incorrect 
citation.  This  correction  revises  an 
incorrect  citation. 

Correction 

In  final  rule  FR  document  99-24297, 
beginning  on  page  50735,  in  the  issue  of 
Monday,  September  20,  1999,  make  the 
following  corrections: 

On  page  50738  in  the  first  column, 
first  paragraph,  line  2,  the  reference 
reading  "paragraph  (k)"  is  corrected  to 
read  "paragraph  (1)". 

On  page  50742,  in  the  third  column, 
under  the  section  titled  §  220.13, 
amendatory  instruction  6.,  "paragraph 
(k)"  is  corrected  to  read  "paragraph  (1)". 


Dated:  October  5, 1999. 
Samuel  Chambers,  Jr., 

Administrator,  Food  and  Nutrition  Service. 
[FR  Doc.  99-26682  Filed  10-12-99;  8:45  am] 
BILLING  CODE  3410-30-i> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-193-AD;  Amendment 
39-11362;  AD  99-2t-17] 

RIN2120-AA64 

Airworthiness  Directives;  Airtnis  IModel 
A321  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A321  series  airplanes.  This  action 
requires  reinforcement  of  the  fuselage 
structure  between  frames  62  and  64. 
This  amendment  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  the  loss  of 
structural  integrity  of  the  rear  part  of  the 
fuselage  structure  in  the  event  of  an 
undetected  tail  scrape  during  landing  or 
takeoff. 
DATES:  Effective  October  28,  1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  app»t)ved  by  the  Director 
of  the  Federal  Register  as  of  October  28, 
1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  12,  1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
193-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 


Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager. 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  de  1 'Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
certain  Airbus  Model  A321  series 
airplanes.  The  DGAC  advises  that 
fourteen  cases  of  tail  scrapes  during 
take-off  and  landing  have  been  reported. 
These  cases  were  caused  by 
mishandling  or  abnormal  operation  of 
the  airplane.  Nevertheless,  tail  scrapes 
of  the  rear  part  of  the  fuselage  with  the 
ground  can  affect  the  structural  integrity 
of  the  airplane.  This  condition,  if  not 
corrected,  could  result  in  undetected 
loss  of  structural  integrity  of  the 
airplane,  which  could  precipitate  a 
structural  failure  during  subsequent 
operation. 

Explanatiou  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A320-53-1130,  Revision  01,  dated  July 
8, 1998,  which  describes  procedures  for 
reinforcement  of  the  fuselage  structure 
between  frames  62  and  64  to  avoid 
structural  damage  in  the  event  of  a 
fuselage  tail  scrape  with  the  ground. 
The  reinforcement  involves  rotating 
probe  inspections  to  detect  cracking  of 
existing  fastener  holes,  and  repairs,  if 
necessary;  replacement  of  lower  frame 
sections  between  frame  62  and  frame  64 
with  new  reinforced  lower  frame 
sections;  and  installation  of  new 
supports  for  the  hydraulic  pipes 
between  fi-ame  62  and  frame  64. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  £)GAC 
classified  this  service  bulletin  as 
mandatory  and  issued  French 
airworthiness  directive  1999-051- 
125(B),  dated  February  10, 1999,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 
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FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 

provisions  of  section  21.29  of  the 

Federal  Aviation  Regulations  (14  CFR 
21.19)  and  the  applicable  bilateral 
airworthiness  agreement.  Pxusuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  the  loss  of  structxual  integrity  of 
the  rear  part  of  the  fuselage  structiue  in 
the  event  of  an  undetected  tail  scrape 
during  landing  or  takeoff.  This  AD 
requires  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Dififerences  Between  Rule  and  Service 
Bulletin 

Operators  should  note  that,  although 
the  service  bulletin  specifies  that  the 
manufacturer  may  be  contacted  for 
disposition  of  certain  repair  conditions, 
this  AD  requires  the  repair  of  those 
conditions  to  be  accomplished  in 
accordance  with  a  method  approved  by 
either  the  FAA,  or  the  DGAC  (or  its 
delegated  agent).  In  light  of  the  type  of 
repair  that  would  be  required  to  address 
the  identified  unsafe  condition,  and  in 
consonance  with  existing  bilateral 
airworthiness  agreements,  the  FAA  has 
determined  that,  for  this  AD,  a  repair 
approved  by  either  the  FAA  or  the 
DGAC  would  be  acceptable  for 
compliance. 

Cost  Impact 

None  of  the  airplanes  affected  by  this 
action  are  on  the  U.S.  Register.  All 
airplanes  included  in  the  applicability 
of  this  rule  ciurently  are  operated  by 
non-U. S.  operators  under  foreign 
registry;  therefore,  they  are  not  directly 
affected  by  this  AD  action.  However,  the 
FAA  considers  that  this  rule  is 
necessary  to  ensure  that  the  unsafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  airplanes  are 
imported  and  placed  on  the  U.S. 
Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 


Register  in  the  futiue,  it  would  require 
up  to  approximately  350  work  hours  to 
accomplish  the  required  reinforcement, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  would  be  supplied 
free  of  charge  by  the  airplane 
manufactiuer.  Based  on  these  figures, 
the  cost  impact  of  this  AD  would  be 
$21,000  per  airplane. 

Determination  of  Rule's  ECEective  Date 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  Register,  it  has  no  adverse 
economic  impact  and  imposes  no 
additional  bvuden  on  any  person. 
Therefore,  prior  notice  and  public 
procedures  hereon  are  imnecessary  and 
the  amendment  may  be  made  effective 
in  less  than  30  days  after  publication  in 
the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  niunber 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
AOORESSES.All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  Light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-193-AD."  The 
postcard  will  be  date  stamped  and 
retvuned  to  the  commenter. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantied  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Adnmiistration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

S  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-21-17    Airbus  Industrie:  Amendment 
39-11362.  Docket  99-NM-193-AD. 

Applicability:  Model  A321  series  airplanes, 
certificated  in  any  category;  except  those  on 
which  Airbus  Modification  25791  has  been 
incorporated  in  production,  or  on  which 
Airbus  Service  Bulletin  A320-53-1130, 
dated  June  17, 1997,  or  Revision  01,  dated 
July  8, 1998,  has  been  accomplished  in 
service. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
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airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it.- 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  loss  of  structural  integrity 
of  the  rear  part  of  the  fuselage  structure  in 
the  event  of  an  undetected  tail  scrape  during 
landing  or  takeoff,  accomplish  the  following: 

(a)  Except  as  required  by  paragraph  (b)  of 
this  AD:  Within  six  years  after  the  effective 
date  of  this  AD,  accomplish  all  specified 
actions,  including  the  reinforcement  of  the 
fuselage  structure  between  frames  62  and  64, 
rotating  probe  inspections,  and  repairs,  in 
accordance  with  the  Accomplishment 
Instructions  of  Airbus  Service  Bulletin  A320- 
53-1130,  Revision  01,  dated  July  8, 1998. 

Note  2:  Accomplishment  of  the 
reinforcement  actions,  in  accordance  with 
Airbus  Service  Bulletin  A32O-53-1130, 
dated  June  17, 1997,  is  acceptable  for 
compliance  with  the  requirements  of 
paragraph  (a)  of  this  AD. 

(b)  Where  Airbus  Service  Bulletin  A320- 
53-1130,  dated  Jime  17, 1997,  and  Revision 
01,  dated  July  8, 1998,  state  that  the 
manufacturer  should  be  contacted  for  the 
repair  of  certain  conditions  detected  during 
the  reinforcement  procedure,  such  repairs 
must  be  accomplished  prior  to  further  flight 
in  accordance  with  a  method  approved  by 
the  Manager,  International  Branch,  ANM- 
116,  FAA,  Transport  Airplane  Directorate;  or 
the  DGAC  (or  its  delegated  agent). 

AltematiTe  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  Except  as  provided  by  paragraph  (b)  of 
this  AD,  the  actions  shall  be  done  in 
accordance  with  Airbus  Service  Bulletin 
A320-53-1130,  Revision  01,  dated  July  8, 


1998.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  wi»h  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  1999-051- 
125(B),  dated  February  10,  1999. 

(f)  This  amendment  becomes  effective  on 
October  28, 1999. 

Issued  in  Renton,  Washington,  on 
September  30, 1999. 

D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-26083  Filed  10-12-99;  8:45  am] 
BUUNQ  COOE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adrainistration 

14  CFR  Part  39 

[Oock0t  No.  98-NM-137-AD;  Amendment 
39-1 1 367;  AD  99-21-22] 

RIN  212&-AA64 

Airwoftttiness  Directives;  Short 
Brothers  Model  SD3-30,  SD3-60,  SD3 
SHERPA,  and  SD3-60  SHERPA  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Short  Brothers  Model 
SD3-30,  SD3-60,  SD3  SHERPA,  and 
SD3-60  SHERPA  series  airplanes,  that 
reqtiires  a  visual  inspection  to  detect 
corrosion  of  the  shear  dedu  and  ribs  of 
the  left  and  right  stub  wings;  follow-on 
corrective  actions,  if  necessary;  and 
drilling  of  new  drain  holes  in  the  lower 
shear  decks.  This  amendment  is 
prompted  by  issuance  of  mandatcny 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  corrosion  of  the 
stub  wing  shear  decks  and  ribs,  which 
could  result  in  cracking  or  failure  of  the 
stub  wing  structure. 
DATES:  Effective  November  17, 1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
17, 1999. 


ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Short  Brothers,  Airworthiness  & 
Engineering  Quality,  P.O.  Box  241, 
Airport  Road,  Belfast  BT3  9DZ, 
Northern  Ireland.  This  information  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Short  Brothers 
Model  SD3-30,  SD3-60,  SD3  SHERPA. 
and  SD3-60  SHERPA  series  airplanes 
was  published  in  the  Federal  Register 
on  Jime  23,  1999  (64  FR  33439).  That 
action  proposed  to  require  a  one-time 
borescope  inspection  to  detect  corrosion 
of  the  shear  decks  anu  .ibs  of  the  left 
and  right  stub  wings,  follow-on 
corrective  actions,  if  necessary;  and 
drilling  of  new  drain  holes  in  the  lower 
shear  decks. 

Comments  Peceived 

Interested  persons  have  been  afforded 
an  opportimity  to  oarticipate  in  the  - 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  To  Revise  Inspection  Method 

One  commenter  suggests  that  the 
proposed  AD  be  revised  to  include 
instructions  to  remove  the  main  landing 
gear  (MLG)  forward  pintle  pin  (which 
requires  removal  of  the  wheel  lever 
assemblies)  and  to  steam  clean  the  areas 
identified  by  the  referenced  service 
bulletin.  The  commenter  also  suggests 
that  all  reference  to  use  of  a  borescope 
be  deleted  to  prevent  misinterpretation. 
The  commenter  states  that  the  proposed 
AD  dictates  a  different  inspection 
method  than  the  refereaced 
manufacturer's  service  bulletin,  since  it 
does  not  reference  removing  the  MLG  or 
steam  cleaning  the  area,  and  requires  a 
borescope  inspection.  Such  a  method 
may  actually  degrade  safety,  since 
without  removal  of  the  MLG  forward 
pintle  pins,  thorough  cleaning  and 
subsequent  inspection  of  the  area 
caimot  be  accomplished.  The 
conunenter  states  that  most  technicians 
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would  interpret  the  reqmrement  to  use 
a  borescope  to  mean  that  removal  of  the 
MLG  is  not  required,  since  the  purpose 
of  a  borescope  is  to  enable  inspection 
without  disassembly. 

The  FAA  has  determined  that 
clarification  of  the  AD  is  necessary.  The 
intent  of  the  AD  is  to  require  the  same 
inspection  methods  specified  in  the 
referenced  service  bulletins.  The  actions 
required  by  paragraph  (a)  of  the  AD  are 
specifically  required  to  be  accomplished 
in  accordance  with  Part  A  of  the 
Accomplishment  histructions  of  the 
applicable  service  bulletin.  Part  A 
includes  instructions  for  removal  of  the 
port  and  starboard  MLG,  and  steam 
cleaning  of  the  affected  area,  prior  to 
inspection.  Part  A,  paragraph  7.,  also 
specifies  to  "visually  inspect  inner 
surfaces  and  interfaces  between  ribs  for 
corrosion  using  a  borescope."  The  FAA 
does  not  specify  in  an  AD  each  action 
described  in  the  referenced  service 
information,  since  such  restatement 
would  be  unnecessarily  duplicative  and 
coiild  result  in  misunderstanding  of  the 
requirements.  However,  to  avoid  any 
confusion  as  to  the  actions  required  by 
this  AD,  the  FAA  has  revised  paragraph 
(a)  of  the  AD  to  require  that  all  actions 
in  Part  A  of  the  service  bulletin  be 
accomplished.  The  FAA  has  also 
restated  the  borescope  inspection 
requirement  to  specify  a  "visual 
inspection  using  a  borescope." 

Request  To  Allow  Use  of  Alternate 
Senrice  Information 

One  commenter  requests  that  the 
proposed  AD  be  revised  to  allow 
accomplishment  of  the  required 
inspections  on  Short  Brothers  Model 
SD3-60  SHERPA  airplanes  having  serial 
numbers  SH3420  through  SH3428  in 
accordance  with  Shorts  Service  Bulletin 
SD360-53-43,  Revision  1,  dated 
November  27, 1998.  This  service 
bulletin  was  specified  in  the  proposed 
AD  as  the  appropriate  source  of  service 
information  for  Model  SD3-60 
airplanes,  and  SD360-Sherpa-53-4, 
dated  November  27, 1998.  was  specified 
as  appropriate  for  Model  SD3-60 
SHERPA  airplanes.  The  commenter 
provides  dociunentation  showing  that 
the  airplane  manufacturer  has 
previously  accomplished  service 
bulletin  SD360-53-43  on  certain  Model 
SD3-60  SHERPA  airplanes,  and 
requests  that  the  FAA  consider  such 
action  to  be  adequate  for  compliance 
with  the  inspection  required  by  this  AD. 

The  FAA  concurs.  Tne  actions 
described  in  Shorts  Service  Bulletins 
SD360-53-43,  Revision  1,  and  SD360- 
Sherpa-53-4  are  substantially 
equivalent.  The  FAA  has  determined 
that  for  Model  SD3-60  SHERPA  series 


airplanes,  inspections  accomplished  in 
accordance  with  SD360-53-43,  dated 
November  4, 1997,  or  Revision  1,  dated 
November  27. 1998,  are  acceptable  for 
compliance  with  the  initial  inspection 
required  by  paragraph  (a)  of  this  AD.  A 
"NOTE"  has  been  added  to  the  final 
rule  to  provide  such  credit. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  112  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  100 
work  hours  per  airplane  to  accomplish 
the  required  inspection,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $672,000,  or  $6,000  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
vrill  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

f39.13    [Amandecq 

2.  Section  39.13  is  amended  by 
adding  the  foUovtdng  new  airworthiness 
directive: 

99-21-22    Short  Brothers  PLC:  Amendment 
39-11367.  Docket  98-NM-137-AD. 

Applicability:  All  Model  SD3-30,  SD3-60. 
SD3  SHERPA,  and  SD3-60  SHERPA  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airpleoie 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  corrosion  of  the  stub  wing  shear 
decks  and  ribs,  which  could  result  in 
cracking  or  failure  of  the  stub  wing  structure, 
accomplish  the  following: 

Inspection  and  Corrective  Actions 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  accomplish  all  actions,  including 
a  visual  inspection  using  a  borescope, 
specified  in  Part  A  of  the  Accomplishment 
Instructions  of  the  applicable  Shorts  Service 
Bulletin  specified  below,  all  dated  November 
27, 1998  (hereinafter  referred  to  as  the 
applicable  service  bulletin),  in  the  areas  of 
the  stub  wing  shear  decks  and  ribs  to  detect 
corrosion,  and  drill  new  drain  holes  in  the 
lower  shear  decks,  in  accordance  with  the 
applicable  service  bulletin: 

•  SD330-53-68  (for  Model  SD3-30  series 
airplanes); 

•  SD36D-53-43,  Revision  1  (for  Model 
SD3-60  series  airplanes); 

•  SD3  Sherpa-53-4  (for  Model  SD3 
SHERPA  series  airplanes);  and 
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•  SD360-Sherpa-53-4  (for  Model  SD3-60 
SHERPA  series  airplanes). 

Note  2:  In  the  case  where  no  corrosion  is 
detected  during  the  inspection  described  in 
Part  A  of  the  Accomplishment  Instructions  of 
the  applicable  service  bulletin,  the  service 
bulletin  specifies  accomplishment  of  follow- 
on  repetitive  inspections  of  this  area  as 
specified  in  Short  Brothers  Aircraft 
Maintenance  Programme,  Chapter  5-26-57. 

Note  3:  For  Model  SD3-60  SHERPA  series 
airplanes,  accomplishment  of  the  actions 
required  by  paragraph  (a)  of  this  AD  in 
accordance  with  Shorts  Service  Bulletin 
SD360-53-43.  dated  November  4. 1997,  or 
Revision  1,  dated  November  27, 1998,  is 
acceptable  for  compliance  with  the 
requirements  of  that  paragraph. 

Cb)  Except  as  provided  by  paragraph  (c)  of 
this  AD:  If  any  corrosion  is  detected  during 
the  inspection  required  by  paragraph  (a)  of 
this  AD,  prior  to  further  flight,  accomplish 
corrective  actions  (i.e.,  additional 
inspections,  removal  of  corrosion, 
replacement  of  components],  as  applicable, 
in  accordance  with  Part  B  of  the 
Accomplishment  Instructions  of  the 
applicable  service  bulletin.  Thereafter,  repeat 
the  inspection  required  by  paragraph  (a)  of 
this  AD  at  intervals  not  to  exceed  12  months. 

(c)  If  any  corrosion  condition  is  found  for 
which  the  applicable  service  bulletin 
specifies  that  Short  Brothers  is  to  be 
contacted  for  an  appropriate  repair  action: 
Prior  to  further  flight,  repair  in  accordance 
with  a  method  approved  by  either  the 
Manager,  International  Branch,  ANM-116, 
FAA,  Transport  Airplane  Directorate,  or  the 
Civil  Aviation  Authority  (CAA)  of  the  United 
Kingdom  (or  its  delegated  agent). 

Reporting  Requirement 

(d)  Within  10  days  after  accomplishment  of 
the  initial  inspection  required  by  paragraph 
(a)  of  this  AD,  or  within  30  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  submit  a  report  of  the  inspection 
findings  (positive  or  negative)  to:  Team 
Leader,  Service  Engineering-Aerospace 
Customer  Support  Short  Brothers  pic,  Belfast. 
N.  Ireland.  Information  collection 
requirements  contained  in  this  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 


Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(g)  The  actions  shall  be  done  in  accordance 
v«th  Shorts  Service  Bulletin  SD330-53-68, 
dated  November  27, 1998,  Shorts  Service 
Bulletin  SD360-53-43,  Revision  1,  dated 
November  27, 1998,  Shorts  Service  Bulletin 
SD3  Sherpa-53-4,  dated  November  27, 1998, 
or  Shorts  Service  Bulletin  SD360-Sherpa-53- 
4,  dated  November  27, 1998;  as  applicable. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Short  Brothers.  Airworthiness  & 
Engineering  Quality,  P.O.  Box  241,  Airport 
Road,  Belfast  BT3  9DZ,  Northern  Ireland. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington. 
DC. 

Note  5:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directives  006-11- 
97,  006-11-98,  007-11-98,  and  008-11-98. 

(h)  This  amendment  becomes  effective  on 
November  17, 1999. 

Issued  in  Renton,  Washington,  on  October 
4, 1999. 

D.  L.  Riggin, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-26277  Filed  10-12-99;  8:45  am] 

BIUJNQ  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-377-AD;  Amendment 
39-11365;  AD  99-21-20] 

RIN  2120-AA64 

Airworttiiness  Directives;  Dassault 
Model  Falcon  2000  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Dassault  Model 
Falcon  2000  series  airplanes,  that 
requires  a  detailed  inspection  for 
interference  between  the  safety-lock 
hooks  and  upper  cowls,  and  corrective 
action,  if  necessary.  This  amendment 
also  requires  modification  of  the 
attachment  supports  of  the  inner  locking 
hooks;  and  a  detailed  inspection  of  the 


safety-lock  hooks  on  the  lower  engine 
cowl  for  proper  operation  and  for 
clearance  betweeii  the  outer  edges  of  the 
upper  and  lower  cowls;  and  corrective 
actions,  if  necessary.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  unintended 
disengagement  of  the  engine  cowl  hooks 
during  ground  maintenance,  which 
could  result  in  in-flight  loss  of  an  engine 
cowl  from  the  airplane  and  possible 
damage  to  the  airplane  and  persons  or 
property  on  the  ground. 

DATES:  Effective  November  17, 1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
17,  1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Dassault  Falcon  Jet,  P.O.  Box  2000. 
South  Hackensack,  New  Jersey  07606. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATKM:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39]  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Dassault 
Model  Falcon  2000  series  airplanes  was 
published  in  the  Federal  Re^^ster  on 
August  12, 1999  (64  FR  43961).  That 
action  proposed  to  require  a  detailed 
inspection  for  interference  between  the 
safety-lock  hooks  and  upper  cowls,  and 
corrective  action,  if  necessary.  That 
action  also  proposed  to  require 
modification  of  the  attachment  supports 
of  the  inner  locking  hooks;  and  a 
detailed  inspection  of  the  safety-lock 
hooks  on  the  lower  engine  cowl  for 
proper  operation  and  for  clearance 
between  the  outer  edges  of  the  upper 
and  lower  cowls;  and  corrective  actions, 
if  necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
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to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  39  airplanes 
of  U.S.  registry  will  be  afiected  by  this 
AD,  that  it  will  take  approximately  3 
work  hours  per  airplane  to  accomplish 
the  required  inspections  and 
modification,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  will  cost  approximately  $9  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  required  AD  on  U.S. 
operators  is  estimated  to  be  $7,371,  or 
$189  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiue  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  v.'ith  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fi-om  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 


Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AiRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [AnwncM] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-21-20    Dassault  Aviation:  Amendment 
39-11365.  Docket  98-NM-377-AD. 

Applicability:  Model  Falcon  2000  series 
airplanes,  serial  numbers  2  through  72 
inclusive,  except  those  airplanes  on  which 
modification  M1486  (reference  Dassault 
Service  Bulletin  F200O-133.  dated  July  29, 
1998,  or  Revision  1.  dated  October  7, 1998) 
has  been  accomplished;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  unintended  disengagement  of 
the  engine  cowl  hooks  during  ground 
maintenance,  which  could  result  in  in-flight 
loss  of  the  engine  cowl  from  the  airplane  and 
possible  damage  to  the  airplane  and  persons 
or  property  on  the  groimd,  accomplish  the 
following: 

Corrective  Actions 

(a)  Within  6  months  after  the  effective  date 
of  this  AD.  accomplish  the  requirements  of 
paragraphs  (a)(1),  (a)(2),  and  (a)(3)  of  this  AD 
in  accordance  with  Dassault  Service  Bulletin 
F200O-133,  Revision  1,  dated  October  7, 
1998. 

(1)  Perform  a  detailed  visual  inspection  for 
interference  between  the  safety-lock  hooks 
and  upper  cowls.  If  the  clearance  is  outside 
the  limits  specified  in  the  service  bulletin, 
prior  to  further  flight,  trim  the  edges  of  the 
upper  cowl  slots. 

(2)  Modify  the  attachment  supports  of  the 
inner  locking  hooks. 

^    (3)  Perform  a  detailed  visual  inspection  of 
the  safety-lock  hooks  on  the  lower  engine 
cowl  for  proper  operation  and  for  clearance 
between  the  outer  edges  of  the  upper  and 
lower  cowls,  ff  any  discrepancy  is  detected, 
prior  to  further  flight,  perform  the  applicable 
corrective  action  specified  in  the  service 
bulletin. 


Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procediu-es 
may  be  required." 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fitim  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  Dassault  Service  Bulletin  F2000-133, 
Revision  1,  dated  October  7, 1998.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Dassault  Falcon  Jet,  P.O.  Box  2000,  South 
Hackensack,  New  Jersey  07606.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.,  suite 
700,'Washington,  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  98-391- 
006(B),  dated  October  7, 1998. 

(e)  This  amendment  becomes  effective  on 
November  17, 1999. 

Issued  in  Renton,  Washington,  on  October 
4, 1999. 
D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-26276  Filed  10-12-99;  8:45  am] 

BILUNG  CODE  4aiO-1»-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  99-Niyi-0&-AD;  Amendment 
3»-1 1366;  AD  99-21-21] 

RIN  2120-AA64 

Airworthiness  Directives;  AirtMJS  Modei 
A310-300  and  A300-600R  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A3 10-300  and  A3OO-600R  series 
airplanes,  that  requires  installation  of  a 
new  cover  assembly,  associated  new 
drain  and  vent  pipework,  and  a  new 
electrical  harness  on  the  trimmable 
horizontal  stabilizer  for  the  fuel  tank 
water  scavenge  motive  pump.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  fuel  leakage  from  the  seal  of  the 
water  scavenge  pumps,  which,  if  not 
corrected,  could  result  in  leakage  of  fuel 
into  fuselage  areas  not  designed  for  fuel, 
and  consequent  potential  for  fuel  to  be 
in  contact  with  a  fuel  ignition  source. 
DATES:  Effective  November  17, 1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
17, 1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  hidustrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone (425) 227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 


Model  A310-300  and  A300-600R  series 
airplanes  was  published  in  the  Federal 
Register  on  July  20, 1999  (64  FR  38848). 
That  action  proposed  to  require 
installation  of  a  new  cover  assembly, 
associated  new  drain  and  vent 
pipework,  and  a  new  electrical  harness 
on  the  trimmable  horizontal  stabiUzer 
for  the  fuel  tank  water  scavenge  motive 
pump. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Request  To  Determine  Parts 
Availability 

One  commenter  supports  the  intent  of 
the  proposal,  assiuning  that  the 
necessary  parts  are  available  from  the 
manufacturer.  The  FAA  notes  that  the 
Airbus  service  bulletins  cited  as  the 
appropriate  sources  of  service 
information  in  the  proposed  AD  state 
that  kits  will  be  available  150  to  180 
days  after  request  by  an  operator.  The 
FAA  is  not  aware  of  any  difficulties 
with  availability  of  the  kits  necessary  to 
accomplish  the  actions  required  by  this 
AD.  No  change  is  made  to  the  final  rule. 

New  Service  Information 

Since  the  issuance  of  the  proposed 
AD,  the  manufacturer  has  issued  Airbus 
Service  Bulletin  A300-28-6035, 
Revision  03,  dated  August  5, 1999.  This 
revision  of  the  service  bulletin  adds 
references  and  clarifies  certain 
procedures  and  illustrations.  The  FAA 
has  determined  that  the  changes  do  not 
add  any  additional  burden  to  operators. 
Paragraph  (c)  of  this  AD  has  been 
revised  to  cite  Revision  03  of  the  service 
bulletin  as  the  appropriate  source  of 
service  information.  For  operators  that 
may  have  previously  accomplished  the 
required  actions  in  accordance  with 
Revision  1  or  2  of  the  service  bulletin, 
"NOTE  2"  of  the  final  rule  has  been 
revised  to  give  credit  for  those  actions. 
In  addition,  the  applicability  has  been 
revised  to  referenced  Revision  03  of  the 
service  bulletin. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 


Cost  Impact 

The  FAA  estimates  that  102  Model 
A3 10-300  and  A300-600R  series 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD,  that  it  will  take 
approximately  20  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  cost  approximately  $5,710.  Based 
on  these  figiires,  the  cost  impact  of  the 
required  AD  on  U.S.  operators  is 
estimated  to  be  $704,820,  or  $6,910  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accompUsh 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39}  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [An 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-21-21    Airbus  Industrie:  Amendment 
39-11366.  Docket  99-NM-08-AD. 

Applicability:  Model  A3 10-300  and  A300- 
600R  series  airplanes,  except  those  airplanes 
on  which  Airbus  Modiflcation  10003 
(reference  Airbus  Service  Bulletin  A310-28- 
2058,  Revision  2,  dated  February  22, 1995,  or 
A300-2a-6035,  Revision  03,  dated  August  5, 
1999)  has  been  accomplished;  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  fuel  leakage  from  the  seal  of  the 
water  scavenge  pumps,  which,  if  not 
corrected,  could  result  in  leakage  of  fuel  into 
fuselage  areas  not  designed  for  fuel,  and 
consequent  potential  for  fuel  to  be  in  contact 
with  a  fuel  ignition  source,  accomplish  the 
following: 

Model  A310-300  Seriea  Airplanes: 
Modification 

(a)  For  Model  A3 10-300  series  airplanes  on 
which  a  water  scavenge  ptmip  has  been 
installed  prior  to  the  effective  date  of  this 
AD,  in  accordance  with  Airbus  Modification 
8679  (reference  Airbus  Service  Bulletin 
A31O-28-2049,  dated  February  6. 1992; 
Revision  1,  dated  )une  17,  1992;  Revision  2, 
dated  June  3, 1994;  or  Revision  3.  dated  April 
5, 1996):  Within  18  months  after  the  effective 
date  of  this  AD,  install  a  new  cover  assembly, 
associated  new  drain  and  vent  pipework,  and 
a  new  electrical  harness,  in  accordance  with 
Airbus  Service  Bulletin  A310-28-2058, 
Revision  2,  dated  February  22, 1995. 

(b)  For  Model  A310-300  series  airplanes 
on  which  a  water  scavenge  pump  is  installed 
after  the  effective  date  of  this  AD,  in 
accordance  with  Airbus  Modification  8679 
(reference  Airbus  Service  Bulletin  A310-28- 
2049,  dated  February  6, 1992;  Revision  1, 
dated  June  17, 1992;  Revision  2.  dated  June 
3, 1994;  or  Revision  3,  dated  April  5, 1996): 
The  actions  required  by  paragraph  (a)  of  this 


AD  must  be  accomplished  simultaneously 
with  Airbus  Modification  8679. 

Model  A300-600R  Series  Airplanes: 
Modification 

(c)  For  Model  A300-600R  series  airplanes 
on  which  a  water  scavenge  pump  has  been 
installed  prior  to  the  effective  date  of  this 
AD,  in  accordance  with  Airbus  Modification 
8679  (reference  Airbus  Service  Bulletin 
A300-28-6028,  dated  February  6, 1992; 
Revision  1,  dated  June  5, 1992;  Revision  2, 
dated  October  14, 1993;  Revision  3,  dated 
April  5, 1996;  or  Revision  4,  dated  April  3, 
1997):  Within  18  months  after  the  effective 
date  of  this  AD,  install  a  new  cover  assembly, 
associated  new  drain  and  vent  pipework,  and 
a  new  electrical  harness,  in  accordance  with 
Airbus  Service  A300-28-6035,  Revision  03, 
dated  August  5, 1999. 

Note  2:  Installation  of  a  new  cover 
assembly,  associated  new  drain  and  vent 
pipework,  and  a  new  electrical  harness  in 
accordance  with  Airbus  Service  Bulletin 
A300-28-6035,  Revision  1,  dated  December 
4, 1992,  or  Revision  2,  dated  March  17, 1993, 
is  considered  acceptable  for  compliance  with 
the  requirements  specified  in  paragraph  (c)  of 
this  AD. 

(d)  For  Model  A300-600R  series  airplanes 
on  which  a  water  scavenge  pump  is  installed 
after  the  effective  date  of  this  AD,  in 
accordance  with  Airbus  Modification  8679 
(reference  Airbus  Service  Bulletin  A300-28- 
6028,  dated  February  6, 1992;  Revision  1, 
dated  June  5, 1992;  Revision  2,  dated  October 
14, 1993;  Revision  3,  dated  April  5, 1996;  or 
Revision  4,  dated  April  3, 1997):  The  actions 
required  by  paragraph  (c)  of  this  AD  must  be 
accomplished  simultaneously  with  Airbus 
Modification  8679. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  bom  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(g)  The  actions  shall  be  done  in  accordance 
with  Airbus  Service  Bulletin  A310-28-2058, 
Revision  2,  dated  February  22, 1995;  and 
Airbus  Servifce  A300-28-6035,  Revision  03, 
dated  August  5, 1999;  as  applicable.  This 
incorporation  by  reference  was  approved  by 


the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  98-354- 
256(B),  dated  September  9, 1998. 

(h)  This  amendment  becomes  effective  on 
November  17, 1999. 

Issued  in  Renton,  Washington,  on  October 
4. 1999. 
D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-26275  Filed  10-12-991  8:45  amj 
BNJJNG  CODE  4aiO-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  99  NM  06  AD;  Amendrnwit 
39-11364rAD9»-21-19] 

RIN2120-AA64 

Airworthiness  Directives;  Airbus  Modsl 
A319-t31 ,  A320-232  and  -233,  and 
A321-131  and  -231  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A319-131,  A32&-232  and  -233,  and 
A321-131  and  -231  series  airplanes, 
that  requires  replacement  of  all  titanium 
thrust  links  widi  steel  thrust  links.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  the  titanium  thrust 
links  due  to  the  life  limit  of  the  thrust 
links,  which  in  combination  with  other 
failures,  could  result  in  the  separation  of 
an  engine  firom  the  airplane. 

DATES:  Effective  November  17, 1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
17, 1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
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Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A319-131,  A320-232  and  -233, 
and  A321-131  and  -231  series  airplanes 
was  published  in  the  Federal  Register 
on  August  4,  1999  (64  FR  42293).  That 
action  proposed  to  require  replacement 
of  all  titanium  thrust  links  vnth  steel 
thrust  links. 

Comments 

Interested  persons  have  been  afforded 
an  opportxinity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

One  commenter  supports  the 
proposal.  Two  commenters  state  that 
they  are  not  affected  by  the  proposed 
AD. 

Request  To  Revise  Certain  Wording  of 
the  Compliance  Section 

One  commenter  requests  that 
paragraph  (a)  of  the  proposed  rule  be 
revised  to  read,  "Replace  all  titanium 
thrust  links  with  steel  thrust  links  in 
accordance  with  Airbus  Service  Bulletin 
A320-71-1020,  dated  May  25, 1998;  at 
the  earlier  of  the  times  specified  in 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD." 
The  commenter  states  that  the  term 
"later"  could  allow  the  titanium  thrust 
links  to  remain  in  service  up  to  15 
months  regardless  of  cycle  times.  The 
commenter  further  states  that,  since  the 
cycle  times  are  the  critical  parameter, 
"earlier"  woiUd  control  the  use  of  the 
titaniiun  thrust  links  to  the  critical 
parameter. 

The  FAA  does  not  concur.  Revising 
the  AD  as  suggested  by  the  commenter 
would  result  in  replacement  of  all 
titanium  thrust  links  "within  15  months 
or  at  the  next  engine  removal",  even  for 
airplanes  having  very  few  accumulated 
flight  cycles.  Since  this  AD  is  intended 
to  correct  an  unsafe  condition  related  to 


the  fatigue  life  limits  of  the  thrust  links, 
the  FAA  has  determined  that  the 
compliance  time  for  replacement  of  the 
thrust  links  should  be  correlated  to  the 
total  flight  cycles  on  each  airplane.  This 
compliance  time  is  also  in  consonance 
with  that  reconunended  by  the  Direction 
Generale  de  I'Aviation  Civile  (DGAC), 
which  is  the  airworthiness  authority  for 
France,  in  the  parallel  French 
airworthiness  directive.  Additionally, 
for  airplanes  with  thrust  links  over  the 
threshold  of  accumulated  flight  cycles, 
paragraph  (a)(2)  of  the  AD  includes  a 
grace  period  of  15  months,  which 
corresponds  with  a  tjrpical  "C-check" 
interval.  The  "C-check"  interval  is 
recommended  in  the  Airbus  service 
bulletin  for  accomplishment  of  the 
replacements. 

The  FAA  has  determined  that  the 
compliance  threshold  and  grace  period 
as  proposed  are  adequate  to  accomplish 
timely  replacement  of  the  thrust  links, 
while  still  providing  operators  sufficient 
time  to  perform  these  actions  on  thrust 
links  already  over  the  allotted  number 
of  accumulated  flight  cycles.  No  chalige 
is  made  to  the  final  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  65  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  would  take  approximately  3 
work  hours  per  airplane  to  accomplish 
the  required  replacement,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  be  supplied  by  the 
engine  manufacturer  at  no  cost  to  the 
operators.  Based  on  these  figiu^s,  the 
cost  impact  of  the  required  AD  on  U.S. 
operators  is  estimated  to  be  $11,700,  or 
$180  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assmnptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 


implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  A\iation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    [Anwndwq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-21-19     Airbus  Industrie:  Amendment 
39-11364.  Docket  99-NM-96-AD. 

Applicability:  Mode]  A319-131.  A320-232 
and  -233,  and  A321-131  and  -231  series 
airplanes;  except  those  airplanes  on  which 
Airbus  Modification  26506  (reference  Airbus 
Service  Bulletin  A320-71-1020,  dated  May 
25, 1998)  has  been  accomplished  in 
production;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  fb)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 
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To  prevent  failure  of  the  titanium  thrust 
linics  due  to  the  life  limit  of  the  thrust  links, 
which  in  combination  with  other  failures, 
could  result  in  the  separation  of  an  engine 
from  the  airplane,  accomplish  the  following: 

(a)  Replace  all  titanium  thrust  links  with 
steel  thrust  links  in  accordance  with  Airbus 
Service  Bulletin  A32O-71-1020.  dated  May 
25. 1998;  at  the  later  of  the  times  specified 
in  paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

(1)  Prior  to  the  accumulation  of  the  total 
flight  cycles  specified  for  each  particular 
model  in  the  tables  of  paragraph  B.(5), 
"Accomplishment  Timescale,"  of  the  service 
bulletin. 

(2)  Within  15  months  after  the  effective 
date  of  this  AD,  or  at  the  next  engine 
removal,  whichever  occurs  first. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

IncorporatioB  by  Reference 

(d)  The  replacement  shall  be  done  in 
accordance  with  Airbus  Service  Bulletin 
A32O-71-1020,  dated  May  25,  1998.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  1999-050- 
126(B),  dated  February  10, 1999. 

(e)  This  amendment  becomes  effective  on 
November  17, 1999. 

Issued  in  Renton,  Washington,  on  October 
4,1999. 
D.L.Unia, 

Acting  Manager,  Transport  Aiqilane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  99-26274  Filed  10-12-99;  8:45  am] 
■UJNQ  CODE  4»1»-1>-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-CE-26-AD;  Amendment  39- 
11388;  AD  99-21-23] 

RIN  2120-AA64 

Airworttiiness  Directives;  Avions 
IMudry  et  Cie  Model  CAP  10B  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  all  Avions  Mudry  et  Cie 
(Avions  Mudry)  Model  CAP  lOB 
airplanes.  This  AD  requires  restricting 
the  entry  speed  for  performing  flick 
maneuvers  to  97  knots.  Inserting  a  copy 
of  this  AD  into  the  Limitations  Section 
of  the  CAP  lOB  flight  manual  is  also 
required,  along  with  fabricating  and 
installing  a  placard  (in  the  cockpit  of  the 
airplane  within  the  pilot's  clear  view) 
that  indicates  this  limitation.  This  AD  is 
the  result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
France.  The  actions  specified  by  this  AD 
are  intended  to  provide  the  flight 
information  necessary  to  the  pilot  so 
that  excessive  speed  is  not  used  during 
aerobatic  maneuvers,  which  could  result 
in  the  wing  separating  from  the 
airplane. 

DATES:  Effective  December  3, 1999. 
ADDRESSES:  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  99-CE-26- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT:  Karl 
M.  Schletzbaum,  Aerospace  Engineer^ 
FAA,  Small  Airplane  Directorate, 
Aircraft  Certification  Service,  1201 
Walnut,  suite  900,  Kansas  Qty,  Missouri 
64106;  telephone  (816)  426-6934; 
facsimile  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  ttie  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  all  Avions  Mudry  Model  CAP 
lOB  airplanes  was  published  in  the 
Federal  Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  July  19. 1999  (64 
FR  38607).  The  NPRM  proposed  to 
require  restricting  the  entry  speed  for 
performing  flick  maneuvers  to  97  knots. 


The  NPRM  also  proposed  to  require 
inserting  a  copy  of  the  AD  into  the 
Limitations  Section  of  the  CAP  lOB 
flight  manual,  along  with  febricating 
and  installing  a  placard  (in  the  cockpit 
of  the  airplane  within  the  pilot's  clear 
view)  that  indicates  this  limitation.  The 
placard  will  incorporate  the  following 
language: 

"THE  NEVER-EXCEED  AIRSPEED  FOR 
POSITIVE  OR  NEGATIVE  FUCK- 
MANEUVERS  IS  180  KM/H  (97  KTS)" 

The  NPRM  was  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  France. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  39  airplanes 
in  the  U.S.  registry  will  be  a^ected  by 
this  AD.  Accomplishing  the  flight 
manual  and  placard  requirements  of  this 
AD  may  be  performed  by  the  owner/ 
0(>erator  holding  at  least  a  private  pilot 
certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14 
CFR  43.7),  and  must  be  entered  into  the 
aircraft  records  showing  compliance 
with  this  AD  in  accordance  with  section 
43.9  of  the  Federal  Aviation  Regulations 
(14  CFR  43.9).  The  only  cost  impact  of 
this  AD  is  the  time  it  will  take  each 
owner/operator  of  the  affected  airplanes 
to  insert  the  inficmnation  into  the  flight 
manual  and  fabricate  and  install  the 
placard. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the- States,  or 
on  the  distribntion  of  power  and 
responsibilities  among  the  various 
lev^  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
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implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
cuuiaiued  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

f  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

g»-21-23    Avions  Mudry  &  Cie: 

Amendment  39-11368;  Docket  No.  99- 
CE-26-AD. 

Applicability:  Model  CAP  lOB  airplanes, 
all  serial  numbers,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  tiie  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  25 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  AD,  unless  already  accomplished. 

To  provide  the  flight  information  necessary 
to  the  pilot  so  that  excessive  speed  is  not 


used  during  acrobatic  maneuvers,  which 
could  result  in  the  wing  separating  from  the 
airplane,  accomplish  the  following: 

(a)  Restrict  the  entry  speed  for  performing 
flick  maneuvers  to  97  knots  through  the 
incorporation  of  the  following  information 
into  the  CAP  lOB  flight  manual.  Accomplish 
this  by  inserting  a  copy  of  this  AD  into  the 
Limitation  Section  of  tiie  flight  manual: 
"The  never-exceed  airspeed  for  positive  or 

negative  flick-maneuvers  is  180  km/h  (97 
knots)." 

(b)  Fabricate  a  placard  that  incorporates  the 
following  words  (using  at  least  Vs-inch 
letters),  and  install  this  placard  on  the 
instrument  panel  within  the  pilot's  clear 
view: 

"THE  NEVER-EXCEED  AIRSPEED  FOR  * 
POSITIVE  OR  NEGATIVE  FLICK- 
MANEUVERS  IS  180  KM/H  (97  KTS)" 

Note  2:  Although  not  required  by  this  AD, 
the  FAA  recommends  that  the  bonds  between 
the  plywood  skins  and  the  ribs  are  checked 
and  corrected  through  the  "tapping"  method 
specified  in  Avions  Mudry  Service  Bulletin 
No.  15.  This  procedure  is  especially 
recommended  if  it  is  suspected  that  the 
above-referenced  speed  limitation  was 
exceeded  during  a  previous  flight. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  1201  Walnut,  suite  900.  Kansas 
City,  Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  Questions  or  technical  information 
related  to  Avions  Mudry  Service  Bulletin  No. 
990501,  dated  May  20. 1999,  should  be 
directed  to  Avions  Mudry  &  Cie,  9.  rue  de 
I'Aviation,  21121  Darois,  France:  telephone: 
03  80  356  65  10;  facsimile  03  80  35  65  15. 
This  service  information  may  be  examined  at 
the  FAA,  Central  Region.  Office  of  the 
Regional  Counsel.  Room  1558,  601  E.  12th 
Street,  Kansas  City,  Missouri  64106. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  AD  T1999-222(A),  not  dated. 

(f)  This  amendment  becomes  effective  on 
December  3, 1999. 

Issued  in  Kansas  City,  Missouri,  on 
October  5. 1999. 
Michael  K.  Dahi, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  99-26567  Filed  10-12-99;  8:45  am) 

BILUNO  CODE  4910-13-P 


DEPARTMENT  OF  STATE 

22  CFR  Parte  40  and  42 

[Public  Notice  2980] 
RIN  140O-AB03 

Technical  Corrections  to  Regulations 
Regarding  the  Issuance  of  Immigrant 
and  Nonimmigrant  Visas 

AGENCY:  Bureau  of  Consular  Affairs, 

State. 

ACTION:  Final  rule. 

summary:  This  rule  makes  minor 
technical  and  editorial  changes  to 
various  sections  of  the  Department  of 
State's  r^ulations,  necessitated  by 
changes  to  the  Immigration  and 
Nationality  Act,  and  in  certain  cases,  for 
greater  overall  clarity. 
EFFECTIVE  DATES:  This  rule  takes  effect 
October  13, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  H. 
Edward  Odom,  Chief,  Legislation  and 
Regulations  Division,  202/663-1204 
(odomhe@state.gov). 
SUPPLEMENTARY  INFORMATION:  A  niunber 
of  revisions,  both  of  an  editorial  variety 
and  certain  ones  necessitated  by 
changes  in  the  law,  are  reflected  herein. 

22  CFR  40.1— Definitions 

Section  631  of  the  Illegal  Immigration 
Reform  and  Immigrant  Responsibility 
Act  of  1996  (IIRIRA)  (Pub.  L.  104-208) 
amended  section  221(c)  of  the 
Immigration  and  Nationality  Act  by 
striking  "four  months  '  and  adding  "six 
months."  Correspondingly,  the 
Department  amended  the  regulation  at 
22  CFR  42.72(a)  extending  the  validity 
period  of  an  immigrant  visa  to  six 
months  [see  62  FR  27693].  That 
statutory  change  is  applicable  to  22  CFR 
40.1(a)  as  well,  as  an  alien  who  is 
applying  for  an  immigrant  visa  as  the 
accompanying  spouse  or  child  of  the 
principd  alien  may  do  so  for  the 
validity  of  the  principal  alien's  visa, 
which  IIRIRA  increased  to  six  months.  . 

Also,  editorial  changes  are  made  to 
paragraphs  (f),  (g),  (i),  (1).  (m). 

22  CFR  40.21 — Crimes  Involving  Moral 
Turpitude  and  Controlled  Substance 
Violators 

Minor  editorial  corrections  are  made 
to  22  CFR  40.21.  paragraphs  (a)  and  (b). 

22  CFR  40.81— Ineligible  for  Citizenship 

An  addition  is  made  to  22  CFR  40.81 
to  clarify  the  meaning  of  the  regulation. 
This  is  done  to  assist  consular  officers 
in  ascertaining  the  visa  eligibility  of 
certain  applicants,  especially  with 
respect  to  individuals  who  are  former 
members  of  the  anned  services. 


55418        Federal  Register /Vol.  64,  No.  197  /  Wednesday,  October  13,  1999 /Rules  and  Regulations 


22  CFR  42.21—  Immediate  Relatives 

An  addition  to  22  CFR  42.21, 
Immediate  Relatives,  is  made  to  reflect 
a  revision  to  the  INA  as  done  by 
§  219(b)(1)  of  the  Immigration  and 
Nationality  Technical  Corrections  Act  of 
1994  (Pub.  L.  103-416).  This  revision 
entitles  the  children  of  deceased  U.S. 
citizens  to  immediate  relative  status. 

22  CFR  42.71— Authority  Ta Issue  Visas; 
Visa  Fees 

A  technical  correction  is  made  to  22 
CFR  42.71  changing  the  incorrect 
reference  cite  "INA  243(g)"  to  read 
"INA  243(d)." 

Final  Rule 

The  implementation  of  the  rules  as  a 
final  rule  is  based  upon  the  "good 
cause"  exception  established  by  5 
U.S.C.  553(b)  and  553(d)(3).  The 
changes  made  either  confer  a  benefit 
upon  aliens  as  authorized  by  the  new 
statute  or  make  minor  editorial  changes 
that  do  not  change  substance  or 
procediu«.  These  editorial  changes  were 
made  simply  for  clarity  and  to  comply 
with  the  Presidential  Memorandum  on 
Plain  Language,  dated  June  1, 1998.  The 
agency  hereby  finds  that  notice  and 
public  procedure  thereon  is  unnecessary 
because  the  rule  confers  a  benefit 
authorized  by  law  upon  eligible  aliens 
and  involves  no  substantive  or 
procedural  change  from  present 
practice.  In  addition,  pursuant  to 
§  605(b)  of  the  Regulatory  Flexibility 
Act,  the  Department  has  assessed  the 
potential  impact  of  this  rule  and  it  has 
been  determined,  and  the  Assistant 
Secretary  for  Consular  Affairs  hereby 
certifies,  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  rule  has  no  economic  effect  beyond 
that  of  the  statutory  reqiiirements 
already  in  effect  which  it  implements. 

As  required  by  5  U.S.C.  chapter  8,  the 
Department  has  screened  this  rule  and 
determined  that  it  is  not  a  major  rule,  as 
defined  in  5  U.S.C.  80412. 

This  rule  imposes  no  rei>orting  or 
record-keeping  action  on  the  public 
requiring  the  approval  of  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act. 

This  rule  has  been  reviewed  as 
required  by  E.O.  12988  and  determined 
to  meet  the  applicable  regulatory 
standards  it  describes.  Although  . 
exempted  from  E.O.  12866,  this  rvde  has 
been  reviewed  to  ensiue  consistency 
with  it. 

List  of  Subjects  in  22  CFR  Part  40  and 
42 

Aliens,  Immigrants,  Immigration, 
Nonimmigrants,  Passports  and  visas. 


In  view  of  the  foregoing,  22  CFR  Parts 
40  and  42  are  amended  as  follows: 

PART  40— [AMENDED] 

1.  The  authority  citation  for  Part  40  is 
revised  to  read  as  follows: 

Authority:  8  U.S.C.  1104. 

2.  Amend  the  introductory  text  and 
paragraphs  (a),  (f),  (g),  (i),  and  (1)  of 
§40.1  to  read  as  follows: 

S40.1    Definitions. 

The  following  definitions  supplement 
definitions  contained  in  the 
Immigration  and  Nationality  Act  (INA). 
As  used  in  the  regulations  in  parts  40, 
41,  42,  43  and  45  of  this  subchapter,  the 
term: 

(a)  (1)  Accompanying  or  accompanied 
by  means  not  only  an  alien  in  the 
physical  company  of  a  principal  alien 
but  also  an  alien  who  is  issued  an 
immigrant  visa  within  6  months  of: 

(i)  The  date  of  issuance  of  a  visa  to  the 
principal  alien; 

(ii)  The  date  of  adjustment  of  status  in 
the  United  States  of  the  principal  alien; 
or 

(iii)  The  date  on  which  the  principal 
alien  personally  appears  and  registers 
before  a  consider  officer  abroad  to 
confer  alternate  foreign  state 
chargeability  or  immigrant  status  upon 
a  spouse  or  child. 

(2)  An  "accompanying"  relative  may 
not  precede  the  principad  alien  to  the 
United  States. 
***** 

(f)  Dependent  area  means  a  colony  or 
other  component  or  dependent  area 
overseas  from  the  governing  foreign 
state. 

(g)  Documentarily  qualified  means 
that  the  alien  has  reported  that  all  the 
dociunents  specified  by  the  consular 
officer  as  sufficient  to  meet  the 
requirements  of  INA  222(b)  have  been 
obtained,  and  the  consular  office  has 
completed  the  necessary  clearance 
procediues.  This  term  is  used  only  with 
respect  to  the  alien's  qualification  to 
apply  formally  for  an  immigrant  visa;  it 
bears  no  connotation  that  the  alien  is 
eligible  to  receive  a  visa. 
***** 

(i)  Foreign  state,  for  the  purposes  of 
alternate  chargeability  piu-suant  to  INA 
202(b),  is  not  restricted  to  those  areas  to 
which  the  numerical  limitation 
prescribed  by  INA  202(a)  applies  but 
includes  dependent  areas,  as  defined  in 
this  section. 
***** 

(1)  Native  means  bom  within  the 
territory  of  a  foreign  state,  or  entiUed  to 
be  charged  for  immigration  purposes  to 


that  foreign  state  pursuant  to  INA 
section  202(b). 
***** 

3.  Amend  §  40.21(a)  by  revising 
paragraphs  (a)(1)  and  (2)  to  read  as 
follows: 

f  40.21    Crimes  involving  moral  turpitude 
and  controlled  substance  violators. 

(a)  Crimes  involving  moral 
turpitude — (1)  Acts  must  constitute  a 
crime  under  criminal  law  of  jurisdiction 
where  they  occurred.  A  Consular  Officer 
may  make  a  finding  of  ineligibility 
under  INA  212(a)(2)(A)(i)(I)  based  upon 
an  alien's  admission  of  the  commission 
of  acts  which  constitute  the  essential 
elements  of  a  crime  involving  moral 
turpitude,  only  if  the  acts  constitute  a 
crime  under  the  criminal  law  of  the 
jurisdiction  where  they  occurred. 
However,  a  Consular  Officer  must  base 
a  determination  that  a  crime  involves 
moral  tiirpitude  upon  the  moral 
standards  generally  prevailing  in  the 
United  States. 

(2)  Conviction  for  crime  committed 
under  age  18.  (i)  An  alien  will  not  be 
ineligible  to  receive  a  visa  imder  INA 
212(a)(2)(A)(i)(I)  by  reason  of  any 
offense  committed: 

(A)  Prior  to  the  alien's  fifteenth 
birthday,  or 

(B)  Between  the  alien's  fifteenth  and 
eighteenth  birthdays  unless  such  alien 
was  tried  and  convicted  as  an  adult  for 
a  felony  involving  violence  as  defined 
in  section  1(1)  and  section  16  of  Title  18 
of  the  United  States  Code. 

(ii)  An  alien  tried  and  convicted  as  an 
adult  for  a  violent  felony  offense,  as  so 
defined,  committed  after  having 
attained  the  age  of  fifteen  years,  will  be 
subject  to  the  provisions  of  INA 
212(a)(2)(A)(i)(I)  regardless  of  whether 
at  the  time  of  conviction  juvenile  courts 
existed  within  the  convicting 
jurisdiction. 
***** 

4.  Revise  §  40.81  to  read  as  follows: 

140.81    Ineligible  for  citizenship. 

An  alien  will  be  ineligible  to  receive 
an  immigrant  visa  imder  INA 
212(a)(8)(A)  if  the  alien  is  ineligible  for 
citizenship,  including  as  provided  in 
INA  314  or  315. 

PART  42— (AMENDED] 

5.  The  authority  citation  for  part  42 
continues  to  read: 

Authority.  8  U.S.C.  1104. 

6.  Amend  §42.21  by  revising 
paragraph  (b)  to  read  as  follows: 

S  42.21    Immediate  relatives. 
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(b)  Spouse  of  a  deceased  U.S.  Citizen. 
The  spouse  of  a  deceased  U.S.  citizen, 
and  each  child  of  the  spouse,  will  be 
entlUed  to  inunediate  relative  status 
after  the  date  of  the  citizen's  death 
provided  the  spouse  or  child  meets  the 
criteria  of  INA  201(b)(2)(A)(i)  and  the 
Consular  Officer  has  received  an 
approved  petition  from  the  INS  which 
accords  such  status,  or  official 
notification  of  such  approval,  and  the 
Consular  Ofiicer  is  satisfied  that  the 
alien  meets  those  criteria. 

7.  Amend  §42.71  by  revising 
paragraph  (a)  to  read  as  follows: 

f  42.71    Authority  to  i8«ue  visas;  visa  fees, 
(a)  Authority  to  issue  visas.  Consular 
officers  may  issue  immigrant  visas  at 
designated  consular  offices  abroad 
pursuant  to  the  authority  contained  in 
DMA  101(a)(16),  221(a).  and  224. 
(Consular  ofiices  designated  to  issue 
immigrant  visas  are  listed  periodically 
in  Visa  Office  Bulletins  published  by 
the  Department  of  State.)  A  consular 
officer  assigned  to  duty  in  the  territory 
of  a  coimtry  against  which  the  sanctions 
provided  in  INA  243(d)  have  been 
invoked  must  not  issue  an  immigrant 
visa  to  an  alien  who  is  amational, 
citizen,  subject,  or  resident  of  that 
coimtry,  imless  the  officer  has  been 
informed  that  the  sanction  has  been 
waived  by  INS  in  the  case  of  an 
individual  alien  or  a  specified  class  of 
aliens. 
***** 

Dated:  September  16,  1999. 
Mary  A.  Ryan, 

Assistant  Secretary  for  Consular  Affairs. 
(FR  Doc.  99-26612  Filed  10-12-99;  8:45  am] 

BHJJNG  CODE  4710-0»-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CG007-9»-054] 

RIN2115AE47 

DrawlMldge  Operation  Regulations; 
Suwannee  River,  Florida 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

summary:  The  Coast  Guard  is  changing 
the  regulations  governing  the  operation 
of  the  old  CSX  Railroad  bridge,  across 
the  Suwannee  River,  mile  35.0  at  Old 
Town,  Dixie/  Levy  Counties,  by 
allowing  the  bridge  to  remain 
permanently  closed.  This  action  will 
accommodate  the  needs  of  non 
motorized  recreational  traffic  and  still 


provide  for  the  reasonable  needs  of 

navigation. 

DATES:  This  section  becomes  effective 

November  12, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Walt  Paskowsky,  Project  Manager, 

Bridge  Section,  (305)  536-^103. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  November  9, 1998,  the  Coast 
Guard  published  a  notice  of  proposed 
rulemaidng  in  the  Federal  Register  (63 
FR  60226).  The  Coast  Guard  received 
one  comment  on  the  proposal.  A  public 
hearing  was  not  requested  and  one  was 
not  held. 

Background  and  Purpose 

The  CSX  Railroad  bridge  across 
Suwannee  River  is  required  to  open 
with  5  Days  advance  notice  (33  CFR 
117.33).  However,  no  requests  for  a 
bridge  opening  have  been  received  since 
1981.  The  State  of  Florida  purchased  the 
bridge  in  1997  and  removed  the  railroad 
tracks  for  development  of  the  nature 
Coast  Trail,  a  public  facility  for  non- 
motorized  recreational  activities. 

Discussion  of  Comments  and  Changes 

One  comment  was  received 
requesting  that  the  bridge  be  returned  to 
operable  condition  within  six  months,  if 
changed  conditions  warrant  it.  The  final 
rule  is  changed  from  the  proposed  nde 
to  address  the  concern  expressed  by  the 
comment.  A  provision  has  been  added 
to  restore  the  bridge  to  operable 
condition  within  6  months  of 
notification  by  the  District  Commander 
to  do  so. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
executive  order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation. 
(DOT)  (44  FR  11040;  February  26,  1979). 
The  Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  10  e  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
We  conclude  this  because  of  the  lack  of 
requests  to  open  the  draw. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities. 


"Small  entities"  may  include  small 
businesses  and  not  for  profit 
organizations  that  are  independenUy 
owned  and  operated  and  are  not 
dominant  in  their  field  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  Because 
it  expects  the  impact  of  the  proposal  to 
be  minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act.  (44  U.S.C. 
3501  et  seq.) 

Federalism 

The  Coast  Guard  has  analyzed  the 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612, 
and  has  determined  that  this  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
has  determined  imder  Figure  2-1, 
paragraph  32(e)  of  Commandant 
Instruction  M16475.1C,  that  this  action 
is  categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  117  as  follows: 

PART  117— [AMENDED] 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  Section  117.333  is  revised  to  read 
as  follows: 

§11 7.333    Suwannee  River. 

The  draw  of  Suwannee  River  bridge, 
mile  35  at  Old  Town  need  not  be 
opened  for  the  passage  of  vessels, 
however,  the  draw  shall  be  restored  to 
operable  condition  within  6  months 
after  notification  by  the  District 
Commander  to  do  so. 

Dated:  September  16, 1999. 
Thad.  W.  Allen, 

Rear  Admiral,  U.S.  Coast  Guard.  Commander, 

Seventh  Coast  Guard  District. 

[FR  Doc.  99-26673  Filed  10-12-99:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  165 

[CGD  OS-«9-090] 
RIN211S-AA97 

Sataty  Zona;  Chasapaake  Bay, 
Hampton,  VA 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
the  1812  Overtiu-e  Fireworks  Display  to 
be  held  on  a  deck  barge  in  Chesapeake 
Bay,  adjacent  to  Fort  Monroe,  Hampton, 
Virginia.  This  action  is  intended  to 
restrict  vessel  traffic  on  a  portion  of 
Chesapeake  Bay,  within  a  1000-foot 
radius  of  the  fireworks  deck  barge.  The 
safety  zone  is  necessary  to  protect 
mariners  and  spectators  from  the 
hazards  associated  with  the  fireworks 
display. 

DATES:  This  temporary  final  rule  is 
efiiective  from  8:30  p.m.  until  9:30  p.m. 
on  October  23, 1999. 
ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  USCG 
Marine  Safety  Office  Hampton  Roads, 
200  Granby  Street,  Norfolk,  Virginia, 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  nimiber  is  (757)  441- 
3290. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  Alford  Danzy, 
project  officer,  USCG  Marine  Safety 
Office  Hampton  Roads,  telephone 
number  (757)  441-3290. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

A  Notice  of  Proposed  Rule  Making 
(NPRM)  was  not  published  for  this 
regulation.  In  keeping  with  5  U.S.C.  553, 
the  Coast  Guard  finds  that  good  cause 
exists  for  not  publishing  an  NPRM.  In 
keeping  with  the  requirements  of  5 
U.S.C.  533(d)(3),  the  Coast  Guard  also 
finds  good  cause  exists  for  making  this 
regulation  effective  less  than  30  days 
after  publication  in  the  Federal 
Regi^er.  The  Coast  Guard  received 
confirmation  of  this  request  for  a 
temporary  safety  zone  on  September  23, 
1999.  There  was  not  sufficient  time  to 
publish  a  proposed  rule  in  advance  of 
the  event.  Publishing  an  NPRM  and 
delaying  the  effective  date  of  the 
regulation  would  be  contrary  to  the 
public  interest,  because  immediate 
action  is  necessary  to  protect  the  vessels 


and  spectators  from  the  hazards 
associated  with  the  fireworks  display. 

Background  and  Purpose 

The  Coast  Guard  is  establishing  a 
temporary  safety  zone  for  the  1812 
Overture  Fireworks  Display  to  be  held 
on  a  deck  barge  in  Chesapeake  Bay 
adjacent  to  Fort  Monroe,  Hampton, 
Virginia.  The  safety  zone  will  restrict 
vessel  traffic  on  a  portion  of  Chesapeake 
Bay,  within  an  1000-foot  radius  of  the 
fireworks  deck  barge,  located  in 
approximate  position  37°  00'  03"N,  076° 
18'  26"W  (NAD  1983).  The  safety  zone 
is  necessary  to  protect  mariners  and 
spectators  from  the  hazards  associated 
with  the  fireworks  display. 

The  safety  zone  is  enective  bom.  8:30 
p.m.  until  9:30  p.m.  on  October  23, 
1999.  Entry  into  this  safety  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  Hampton  Roads. 
Public  notffications  will  be  made  prior 
to  the  event  via  local  notice  to  mariners 
and  marine  information  broadcasts. 

Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  It  has  been 
exempted  from  review  by  the  Office  of 
Management  and  Budget  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26, 1979).  This 
temporary  final  rule  only  affects  a 
limited  area  for  one  hour  and  only 
affects  the  waters  of  Chesapeake  Bay 
adjacent  to  Fort  Monroe  within  a  1000- 
foot  radius  of  the  fireworks  deck  barge. 
The  Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seg.),  the  Coast  Guard 
considered  whether  this  temporary  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities.  "Small  Entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 
This  regulation  will  be  in  effect  for  one 
hour  and  only  affects  the  waters  of 
Chesapeake  Bay  adjacent  to  Fort  Monroe 
within  a  1000-foot  radius  of  the 
fireworks  deck  barge.  Therefore,  the 
Coast  Guard  certifies  under  section 


605(b)  of  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  that  this  temporary 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  temporary  final  rule  does  not 
provide  for  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
temporary  finahrule  under  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  it  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  has  analyzed  this 
temporary  final  rule  and  concluded  that, 
under  figure  2-1,  paragraph  (34)(g)  of 
Commandant  Instruction  M16475.1C, 
this  temporary  final  rule  is  categorically 
excluded  from  further  environmental 
docimientation.  This  regulation  will 
have  no  impact  on  the  environment. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterway*. 

Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  165  as  follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-6,  and  160.5;  49  CFR 
1.46. 

2.  A  new  temporary  §  165.T05-090  is 
added  to  read  as  follows: 

I165.T05-090    Sataty  Zone;  Chesapeake 
Bay,  Hampton,  VA. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  the 
Chesapeake  Bay  adjacent  to  Fort 
Monroe,  Hampton,  Virginia  within  a 
1000-foot  radius  of  the  fireworks  deck 
barge  at  approximate  position  37°00'03'' 
N,  076°18'26"  W.  All  coordinates 
reference  Datimi  NAD  1983. 

(b)  Effective  Date.  This  section  is 
effective  from  8:30  p.m.  imtil  9:30  p.m. 
on  October  23, 1999. 

(c)  Definition.  Captain  of  the  Port 
means  the  Commanding  C^cer  of  the 
Marine  Safety  Office  Hampton  Roads, 
Norfolk,  VA  or  any  Coast  Guard 
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commissioned,  warrant,  or  petty  officer 
who  has  been  authorized  by  the  Captain 
of  the  Port  to  act  on  his  behalf. 

(d)  Regulations.  (1)  All  persons  are 
required  to  comply  with  the  general 
regulations  governing  safety  zones  in 
§165.23  of  this  part. 

(2)  Persons  or  vessels  requiring  entry 
into  or  passage  through  the  safety  zone 
must  first  request  authorization  from  the 
Captain  of  the  Port.  The  Coast  Guard 
vessels  enforcing  the  safety  zone  can  be 
contacted  on  VHF  Marine  Band  Radio, 
channels  13  and  16.  The  Captain  of  the 
Port  can  be  contacted  at  telephone 
number  (757)  484-8192. 

(e)  The  Captain  of  the  Port  will  notify 
the  public  of  changes  in  the  status  of 
this  zone  by  Marine  Safety  Radio 
Broadcast  on  VHF  Marine  Band  Radio, 
Channel  22  (157.1  MHz). 

Dated:  September  29, 1999. 
B.R.  Conawajr, 

Commander,  U.S.  Coast  Guard,  Acting 

Captain  of  the  Port  Hampton  Roads. 

[FR  Doc.  99-26674  Filed  10-12-99;  8:45  am) 

BILUNG  CODE  4910-15-f 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[TX-112-1-7421a;  FnL-6449-5] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Texas: 
Redesignatlon  Request  and 
Maintenance  Plan  for  the  Collin  County 
Lead  Nonattainment  Area 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTKW:  Direct  final  rule. 

SUMMARY:  We  are  approving  a  request 
from  the  Texas  Natiual  Resource 
Conservation  Commission  (TNRCC)  to 
redesignate  Collin  County,  Texas,  to 
attainment  for  the  lead  National 
Ambient  Afr  Quality  Standard 
(NAAQS).  This  request  was  submitted 
to  us  by  die  Governor  on  August  31. 
1999.  The  request  was  accompanied  by 
a  demonstration  from  TNRCC  that 
continued  compliance  with  the  lead 
NAAQS  can  reasonably  be  expected. 
The  maintenance  plan  also  includes  a 
siunmary  of  the  measured  lead 
concentrations  from  1995-1998,  an 
inventory  of  the  annual  lead  emissions 
in  the  Coimty,  the  permitted  and 
enforceable  conditions  responsible  for 
continued  compliance  with  the  lead 
NAAQS,  and  contingency  measiu^s, 
should  a  future  violation  occur. 
DATES:  This  direct  final  rule  is  effective 
on  December  13, 1999,  unless  we 


receive  adverse  written  comments  by 
November  12,  1999.  If  we  receive 
adverse  comments,  we  will  publish  a 
timely  withdrawal  of  this  direct  final 
nde  in  the  Federal  Register,  and  inform 
the  public  that  the  rule  will  not  take 
effect. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs,  Chief,  Air  Planning 
Section,  at  omx  Regional  Office  listed 
below.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  diuing  normal  business 
hours  at  the  following  locations.  Persons 
interested  in  examining  these 
documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
Environmental  Protection  Agency, 
Region  6,  Air  Planning  Section  (6PD-L), 
1445  Ross  Avenue,  Suite  700,  Dallas, 
Texas  75202-2733.  Texas  Natural 
Resource  Conservation  Commission, 
12124  Park  35  Circle,  Austin,  Texas 
78753. 

FOR  FURTHER  INFORMATK)N  CONTACT:  Lt. 
Mick  Cote,  Air  Planning  Section  (6PI>- 
L),  Environmental  Protection  Agency, 
Region  6, 1445  Ross  Avenue,  Dallas^ 
Texas  75202-2733,  telephone  (214) ' 
665-7219. 

SUPPLEMENTARY  INFORMATION: 
I.  What  action  is  EPA  taking  today? 
n.  Why  is  Collin  County,  Texas,  designated 

as  a  lead  nonattainment  area? 
in.  What  has  the  State  done  to  address  its 

lead  issue  in  Collin  County? 

IV.  What  steps  must  Texas  take  to  change  the 

designation  of  Collin  County  from 
nonattainment  to  attainment  for  lead? 

V.  Does  Collin  County  now  meet  the  National 

Ambient  Air  Quality  Standard  (NAAQS) 
for  lead?    . 

VI.  Has  Texas  met  all  its  regulatory 

requirements  In  Collin  Coimty? 
Vn.  Has  there  been  an  improvement  in  air 

quality  in  Collin  County? 
Vin.  Has  the  State  demonstrated  that  it  can 

maintain  its  Compliance  with  the  lead 

NAAQS  in  the  future? 
IX.  Administrative  Requirements. 

I.  What  Action  Is  EPA  Taking  Today? 

We  are  approving  the  lead 
maintenance  plan  for  Collin  County, 
Texas,  and  redesignating  Collin  Coimty 
to  attainment  for  the  lead  NAAQS.  We 
are  taking  this  action  because  the 
redesignatlon  request  and  maintenance 
plan  meet  the  requirements  of  the  Clean 
Air  Act  (the  Act).  We  are  publishing  this 
rule  without  prior  proposal  because  we 
view  this  as  a  non-controversial  action, 
and  we  anticipate  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication,  we 
are  publishing  a  separate  docimient  that 
will  serve  as  our  proposal,  should 
adverse  comments  be  filed.  This  rule  is 


effective  on  December  13, 1999,  without 
fiuther  notice,  ludess  we  receive 
adverse  comments  by  November  12, 
1999. 

If  we  receive  adverse  comments,  we 
will  publish  a  document  that  withdraws 
the  final  rule  and  informs  the  public 
that  the  rule  will  not  take  effect.  Any 
adverse  comments  we  have  received 
will  then  be  addressed  in  a  subsequent 
final  rule.  We  will  not  institute  a  second 
comment  period  on  this  action,  so 
parties  interested  in  commenting  should 
do  so  at  this  time. 

n.  Why  Is  Collin  County.  Texas, 
Designated  as  a  Lead  Nonattainment 
Area? 

The  Gould  National  Battery. 
Incorporated  (GNB)  smelter,  is  located 
in  Collin  County,  Texas,  just  southwest 
of  the  town  of  Frisco.  It  produces  lead 
trom  spent  lead-acid  batteries  and  other 
lead  bearing  scrap.  Dallas,  Fort  Worth, 
and  Denton,  Texas,  are  all  located 
within  50  kilometers  of  the  GNB  facility. 
The  facility  currently  produces  4.27 
tons  per  year  of  lead  emissions. 

Since  1981,  lead  emissions  from  the 
GNB  facility  have  been  monitored 
continuously.  Violations  of  the  quarterly 
arithmetic  average  of  1.5  micrograms 
per  cubic  meter  (ug/m^)  NAAQS  for  lead 
were  recorded  in  1985, 1989,  and  1990. 
Notices  of  violation  were  issued  by  the 
State  to  the  GNB  facility,  with 
requirements  to  implement  certain 
controls. 

On  November  6,  1991.  piu^uant  to 
section  107(d)(5)  of  the  Act,  we 
published  the  notice  of  nonattaiiunent 
designation  in  the  Federal  Register  (57 
FR  56694)  for  the  portiou  of  Collin 
County  which  encompasses  the  plant 
boundaries  of  the  GNB  facility.  The 
effective  date  of  the  nonattainment 
designation  was  January  6, 1992. 

m.  What  Has  the  State  Done  To 
Address  Its  Lead  Issue  in  Collin 
County? 

For  States  with  areas  designated  to 
nonattainment  for  lead,  a  State 
Implementation  Plan  (SIP)  must  be 
developed,  pursuant  to  sections 
110(a)(2)  and  172(c)  of  the  Act.  to  show 
how  the  area  will  be  brought  into 
attainment.  Texas  was  required  to 
submit  a  SIP  which  included  the 
following  to  us  by  July  6, 1993: 

1 .  Provisions  to  assure  that  reasonably 
available  control  measures  would  be 
implemented;  (2)  a  demonstration 
(including  air  quality  modeling)  that  the 
SIP  would  provide  for  attainment  as 
expeditiously  as  practicable,  but  no  later 
than  January  6, 1997; 
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(3)  a  demonstration  that  reasonable 
further  progress  (RFP)  would  be  made 
toward  attainment  by  January  6, 1997; 

(4)  a  permit  program  for  the 
construction  and  operation  of  new  and 
modified  major  stationary  sources;  and 

(5)  contingency  measures,  which  would 
become  effective  without  further  action 
by  the  State  or  EPA,  upon  a 
determination  by  us  that  the  area  failed 
to  achieve  RFP  or  to  attain  the  lead 
NAAQS  by  the  applicable  statutory 
deadline.  For  more  information  on  the 
planning  requirements  associated  with 
the  nonattainment  designation,  see 
section  172(c)(9)  of  the  Act  and  57  FR 
13498-13569  (April  16, 1992). 

Texas  held  a  public  hearing  on  April 
21, 1993,  to  entertain  public  comment 
on  the  lead  SIP  for  Collin  Coimty. 
Following  the  public  hearing,  the  SIP 
was  adopted  by  the  State  and  signed  by 
the  Governor  on  July  2,  1993,  and 
submitted  to  us  on  July  6, 1993,  as  a 
proposed  revision  to  the  SIP. 

We  reviewed  this  SIP,  and  foimd  that 
it  contained  all  the  provisions  necessary 
for  approval.  We  approved  the  Ck>llin 
County  lead  SIP  on  November  29, 1994 
(59  FR  60905). 

IV.  What  Steps  Must  Texas  Take  To 
Change  the  EJesignation  of  Collin 
County  From  Nonattainment  to 
Attainment  for  Lead? 

According  to  section  107(d)(3)(E)  of 
the  Act,  TNRCC  must  submit  to  us  a 
revision  to  the  lead  SIP  that  contains  the 
fqllowing  five  elements:  (1)  a 
demonstration  that  the  area  has  attained 
the  lead  NAAQS;  (2)  a  demonstration 
that  the  Collin  Coimty  lead  SIP  is  fully 
approved;  (3)  a  demonstration  that  the 
area  is  in  compliance  with  all  other 
aspects  of  the  Act;  (4)  there  must  be 
permanent  and  enforceable 
improvements  in  air  quality  in  the  area; 
and,  (5)  there  must  be  a  demonstration 
that  the  area  will  remain  in  compliance 
with  the  lead  NAAQS.  These  five 
elements  were  submitted  to  us  in  a 
revision  to  the  SIP,  dated  August  31, 
1999.  We  have  reviewed  each  element, 
and  our  evaluation  of  each  is  discussed 
below. 

V.  Does  Collin  County  Now  Meet  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  Lead? 

As  mentioned  previously,  the  NAAQS 
for  lead  is  a  quarterly  arithmetic  average 
of  1.5  ug/m^.  We  require  eight 
consecutive  quarters,  or  two  calendar 
years,  of  air  quality  monitoring  data 
showing  attainment  to  justify  a 
redesignation  to  attainment.  The  TNRCC 
submitted  data  from  the  three  lead 
monitors  at  GNB  for  the  years  1995- 
1998.  The  highest  quarterly  average 


recorded  during  this  foiu-'year  period 
was  0.70  ug/m3.  We  have  reviewed  the 
air  quality  data  and  have  determined 
that  it  is  adequate  to  demonstrate 
attainment  of  the  lead  NAAQS.  The 
specific  ambient  lead  values  recorded  at 
the  GNB  site  are  included  in  the  official 
file  for  this  action,  and  can  also  be 
reviewed  at  our  Aerometric  Information 
Retrieval  System  website,  located  at 
http://www.epa.gov./airsdata/ 
monitors.htm. 

VI.  Has  Texas  Met  All  Its  Regulatory 
Requirements  in  Collin  County? 

The  regulatory  requirements  for 
Collin  County  include:  (1)  having  a  fully 
approved  lead  attainment  SIP  as 
described  under  section  llO(k)  of  the 
Act;  (2)  that  an  area  must  have  met  all 
the  applicable  requirements  of  section 
110(a)(2)  of  the  Act;  and  (3)  that  all 
requirements  under  part  D  of  the  Act 
have  been  met. 

Section  110(k)  of  the  Act  outlines  our 
responsibilities  and  establishes  our 
timefi^unes  for  reviewing  SIP  submittals. 
Section  110(a)(2)  of  the  Act  delineates 
those  general  elements  that  must  be 
included  in  any  SIP  submittal  in  order 
for  us  to  considw  it  complete  and 
approvable.  The  criteria  listed  ensures  a 
State  or  Tribal  agency's  ability  to 
properly  implement  a  given  control 
strategy.  Examples  of  these  general 
elements  include,  but  are  not  limited  to, 
such  things  as  proof  of  statutory 
authority,  enforceable  emission  limits, 
monitoring,  reporting,  and 
recordkeeping  mechanisms.  Part  D  of 
the  Act  lists  additional  requirements 
that  are  necessary  in  SIPs  for 
nonattainment  areas,  and  establishes 
additional  guidelines  for  us  to  use  when 
we  review  these  SIPs.  Subpart  1  of  part 
D  contains  information  on 
nonattainment  area  plans  in  general; 
Subpart  5  contains  additional 
provisions  related  to  lead  nonattainment 
areas,  particularly  the  deadlines  for  SIP 
submissions,  and  the  associated 
attainment  dates. 

As  we  discussed  previously,  we 
reviewed  the  Collin  Coimty  lead  SIP 
and  approved  it,  in  accordance  with 
sections  110  and  part  D  of  the  Act,  on 
November  29, 1994  (59  FR  60905). 

Vn.  Has  There  Been  an  Improvement  in 
Air  Quality  in  Collin  County? 

A  State  must  be  able  to  reasonably 
attribute  the  improvement  in  air  quality 
to  permanent  and  enforceable  emission 
reductions.  The  implementation  of 
reasonably  available  control  measures 
by  the  GNB  facility  provides  enforceable 
and  permanent  emission  reductions 
needed  to  attain  and  maintain  the  lead 
NAAQS.  These  control  measures  are 


contained  in  permits  R-1147A  and  R- 
5466D,  issued  to  GNB  in  1990,  and 
amended  to  incorporate  the  provisions 
of  Board  Orders  92-09(k)  and  93-12, 
issued  to  GNB  in  1992  and  1993, 
respectively. 

The  control  measures  contained  in 
permits  R-1147A  and  R-5466D  include 
process  controls  such  as  additional  vent 
hoods,  ductwork,  an  additional 
baghouse,  and  enclosed  process  and 
storage  areas.  Fugitive  controls  include 
paved  roads,  planted  vegetation,  and 
increased  maintenance  and  cleanup 
procedures.  The  specifics  of  the  control 
measures  are  discussed  in  the  technical 
support  document,  included  in  the 
official  file  for  this  action. 

The  TNRCC  will  maintain  the 
permanence  of  these  conditions  through 
enforcement  of  these  permits,  and 
GNB's  compliance  with  the  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  From  Secondary  Lead 
Smelters.  Copies  of  permits  R-1147A 
and  R-5466D,  which  include  the 
provisions  of  Board  Orders  92-09(k)  and 
93-12,  can  be  found  in  the  official  file 
for  this  action.  We  have  concluded  that 
the  improvement  in  the  air  quality  in 
Collin  County,  Texas,  is  permanent  and 
enforceable. 

Vm.  Has  the  State  Demonstrated  That 
It  Can  Maintain  Its  Compliance  With 
the  Lead  NAAQS  in  the  Future? 

Section  175(A)  of^he  Act  requiiBS 
States  that  submit  a  redesignation 
request  to  include  a  maintenance  plan 
to  ensure  that  the  attainment  of  NAAQS 
for  any  pollutant  is  maintained.  This 
maintenance  plan  must  demonstrate 
continued  attainment  of  the  applicable 
NAAQS  for  at  least  ten  years  after  the 
approval  of  a  redesignation  to 
attaiiunent.  Eight  years  after  the 
redesignation.  States  must  submit  a 
revised  maintenance  plan 
demonstrating  attainment  for  the  ten 
years  following  the  initial  ten  year 
period.  To  provide  for  the  possibility  of 
future  NAAQS  violations,  the 
maintenance  plan  must  also  contain 
such  contingency  measiues  as  we  deem 
necessary  to  assure  that  a  State  will 
promptly  correct  any  violation  of  the 
NAAQS  that  occurs  after  redesignation. 

The  TNRCC  demonstrated  to  us  that 
the  lead  maintenance  plan  being 
approved  in  this  action  is  adequate  to 
maintain  compliance  with  the  lead 
NAAQS  for  at  least  ten  years.  The 
current  aimual  emission  rate  of  4.27 
tons  per  year  was  modeled  in  1993  to 
show  compliance  with  the  lead  NAAQS. 
Air  quality  data  collected  at  the  GNB 
facility  since  that  time  confirms  that 
continued  compliance  with  the  lead 
NAAQS  can  reasonably  be  expected. 


Federal  Register /Vol.  64,  No.  197  /  Wednesday,  October  13,  1999 /Rules  and  Regulations        55423 


given  the  permitted  annual  lead 
emission  rate  of  4.27  tons  per  year. 

The  control  measures  and  lead 
emission  limits  included  in  the 
maintenance  plan  have  been 
implemented  and  permitted  at  the  GNB 
facility,  and  we  expect  these  conditions 
to  provide  for  the  continued  attainment 
of  the  lead  NAAQS  in  Collin  County. 
We  therefore  agree  that  the  maintenance 
plan  satisfies  the  requirement  of  section 
175(A)  of  the  Act  to  show  maintenance 
of  the  lead  NAAQS. 

Section  175A  of  the  Act  also  requires 
each  maintenance  plan  to  include 
ccntingency  measures  to  be 
implemented  should  a  future  violation 
of  the  lead  NAAQS  occur.  The 
maintenance  plan  identifies  the  future 
conditions  upon  which  contingency 
measures  would  be  triggered  for 
implementation,  and  identifies  four 
possible  measures  to  be  evaluated  for 
implementation. 

The  future  conditions  that  would 
trigger  the  implementation  of  one  or 
more  contingency  measures  are:  (1)  a 
violation  of  the  1.5  ug/m^  quarterly 
average  lead  NAAQS,  or  (2)  an  increase 
in  the  4.27  tons  per  year  annual  lead 
emission  rate,  imless  the  increase  has 
been  authorized  through  an  approved 
permit  modification,  or  new  air 
dispersion  modeling  shows  continued 
compliance  with  the  lead  NAAQS. 

The  following  contingency  measures 
have  been  submitted:  (1)  a  new  wheel- 
washing  fecility  will  be  installed  to 
reduce  tracking  in  the  yard  area — 
estimated  annual  lead  reduction  is  27 
pounds  per  year;  (2)  installation  of  a 
scale  and  automatic  tuyere  punching 
device  at  the  blast  furnace,  to  increase 
feed  and  flux  control— estimated  aimual 
lead  reduction  is  30  potmds  per  year; 
and  (3)  any  alternative  measure 
proposed  by  GNB  that  gains  lead 
reductions  equivalent  to  those  listed 
above.  Any  alternative  must  be 
approved  by  the  TNRCC  prior  to 
iinplementation. 

The  schedule  for  implementation  of  a 
selected  contingency  measure  is  30  days 
for  notification  to  TNRCC  that  a  trigger 
has  been  reached,  an  additional  60  days 
for  selection  of  the  appropriate 
contingency  measure,  and  an  additional 
180  days  for  GNB  to  complete 
implementation. 

The  TNRCC  has  the  legal  authority  to 
implement  its  lead  program  in  Collin 
County,  Texas,  and  to  enforce  those 
conditions  imposed  on  GNB  by  permits 
R-1147A  and  R-5466D.  We  find  that 
both  the  redesignation  request  and  the 
maintenance  plan  submitted  by  TNRCC 
meet  the  requirements  the  Act  and 
follow  our  guidance  on  the  preparation 
of  such  requests. 


IX.  AdministratiTe  Requirements 

A.  Executive  Order  (E.O.)  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  E.O.  12866,  entitled 
"Regulatory  Planning  and  Review." 

B.  Executive  Order  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by  * 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
imless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  inciured  by  those 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  E.O.  12875  requires  EPA  to 
provide  to  the  OMB  a  description  of  the 
extent  of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  natiu-e  of 
their  concerns,  copies  of  any  written 
communications  from  the  goveriunents, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
State,  local  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  State,  local,  or  tribal 
govenunents.  The  rule  does  not  impose 
any  enforceable  rules  on  any  of  these 
entities.  This  action  does  not  create  any 
new  requirements  but  simply  approves 
requirements  that  the  State  is  already 
imposing.  Accordingly,  the 
requirements  of  section  1(a)  of  E.O. 
12875  do  not  apply  to  this  rule. 

C.  Executive  Order  13045 

Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  plaimed  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  EPA  interprets  E.O.  13045  as 
applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 


risks,  such  that  the  analysis  required 
under  section  5-501  of  the  Order  has 
the  potential  to  influence  the  regulation. 
This  final  rule  is  not  subject  to  E.O. 
13045  because  it  approves  a  State 
■pirogram. 

D.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  govenunents.  If  EPA  complies  by 
consulting,  E.O.  13084  requires  EPA  to 
provide  to  the  OMB,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  E.O.  13084  do  not  apply 
to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act.  5 
U.S.C.  600  et  seq.,  generally  requires  an 
agency  to  conduct  a  regulatory 
flexibility  analysis  of  any  rule  subject  to 
notice  and  comment  rulemaking 
requirements  iinless  the  agency  certifies 
that  the  rule  wiU  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  small 
governmental  jurisdictions.  This  final 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small  entities 
because  approvals  imder  section  111  of 
the  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  reqiiirements,  I  certify  that  this 
action  will  not  have  a  significant 
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economic  impact  on  a  substantial 
niimber  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Act,  preparation 
of  a  flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds.  See 
Union  Electric  Co..  v.  U.S.  EPA,  427 
U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Fedwal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promidgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  annual  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 


G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
cop^  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  major  rule  can  not  take 
effect  imtil  60  days  after  it  is  published 
in  the  Federal  Register.  This  action  is 
not  a  "major"  rule  as  defined  by  5 
U.S.C.  804(2).  This  rule  will  be  effective 
December  13, 1999. 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  December  13, 1999.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2). 

Listof  Subjecta 

40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental 


regulations.  Lead,  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  81 

Air  pollution  control,  National  parks, 
Wilderness  areas. 

Dated:  September  24, 1999. 
Pamela  Phillips, 

Acting  Regional  Administrator,  Region  6. 

40  CFR  parts  52  and  81  are  amended 
as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  SS— Texas 

2.  Section  52.2270  is  amended  by 
revising  paragraph  (b)(1);  adding 
paragraph  (d),  and  adding  a  new  entry 
to  the  end  of  the  table  in  paragraph  (e) 
to  read  as  follows: 

S  52.2270    Mantiflcation  of  plan. 

*  •        *        •        • 

(b)  Incorporation  by  reference.  (1) 
Material  listed  in  paragraphs  (c)  and  (d) 
of  this  section  with  an  EPA  approval 
date  prior  to  December  31, 1998,  were 
approved  for  incorporation  by  reference 
by  the  Director  of  the  Federal  Register 
in  accordance  with  5  U.S.C.  552(a)  and 
1  CFR  part  51.  Material  is  incorporated 
as  it  exists  on  the  date  of  the  approval, 
and  notice  of  any  change  in  the  material 
will  be  published  in  the  Federal 
Register.  Entries  in  paragraphs  (c)  and 
(d)  of  this  section  with  EPA  approval 
dates  after  December  31, 1998,  will  be 
incorporated  by  reference  in  the  next 
update  to  the  SIP  compilation. 

•  *        •        •        * 

(d)  EPA-Approved  State  Source- 
Specific  Requirements. 


EPA-Approved  Texas  Source-Specific  Requirements 

Name  of  Source 

Permit  or  Order  Number 

State  Effective  Dale 

EPA  AppiDval  Gala 

Comnwnts 

Goukj  National  Battery,  In- 
corporated. 

Order  Nos.  92-09{k),  93- 
12,  99-0351-SIP. 

9/3/92,  6/2/93,  7/8/99,  re- 
spectively. 

11/29/94,  11/29«4,  Octo- 
ber 13, 1999,  respec- 
tively. 

92-^k)  and  9^-12  were 
incorporated  by  ref- 
erence in  our  approval 
of  tfte  lead  SIP  on  11/ 
29/94,  (59  FR  60905). 

(e) 
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EPA-Approved  Nonregulatory  Provisions  and  Quasi-regulatory  Measures  in  the  Texas  SIP 


Name  of  SIP  Provision 


Applicable  geographic  or       State  Submittai/Effective 
nonattainment  area  Date 


EPA  Approval  Date 


Comments 


Lead  Maintenance  Plan  for      Collin  County 
Gould  National  Battery,  In- 
corporated. 


08/31/99 


October  13,  1999  and  64       Ref.  59  FR  60905  (1 1/29/ 
FR  55425.  94). 


PART  81— [AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  7401  et  seq. 

2.  hi  Section  81.344,  the  lead  table  is 
amended  by  revising  the  entry  for  the 
Collin  County  Area  to  read  as  follows: 


181.344    Texas. 


/ 

Texas— Lead 

Designated  Area 

Designation 

Classification 

Date' 

Type 

Date  1               Type 

Collin  County  (all)  

•                                                          • 

[December  13,  1999]  . 

• 

Attainment .. 

• 

• 

•                                                                • 

1  This  date  is  November  15,  1990,  unless  otherwise  noted. 


(FR  Doc.  99-26329  Filed  10-12-99;  8:45  am] 
BILUNQ  CODE  6560-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  0 

[DA  99-1891] 

List  Of  Office  of  Management  and 
Budget  Approved  Information 
Collections  Requirements 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  docimient  revises  the 
Conunission's  list  of  Office  of 
Management  and  Budget  (0M6) 
approved  public  information  collection 
requirements  with  their  associated  OMB 
expiration  dates.  This  list  will  provide 
the  public  with  a  current  list  of  public 
information  collection  requirements 
approved  by  OMB  and  their  associated 
control  n\unbers  and  expiration  dates  as 
of  August  31,  1999. 
EFFECnVE  DATE:  October  13, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Boley,  Office  of  the  Managing  Director. 
(202)418-0214  or  via  the  Internet  at 
jbolejf@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This 
document  adopted  on  September  23, 
1999  and  released  on  September  24, 
1999  by  the  Managing  Director  in  DA 
99-1891  revised  47  CFR  0.408  in  its 
entirety. 


1.  Section  3507(a)(3)  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C. 
3507(a)(3),  requires  agencies  to  display 
a  current  control  number  assigned  by 
the  Director  of  the  Office  of 
Management  and  Budget  ("OMB")  for 
each  agency  information  collection 
requirement. 

2.  Section  0.408  of  the  Commission's 
rules  displays  the  OMB  control  numbers 
assigned  to  the  Commission's  public 
information  collection  requirements  that 
have  been  reviewed  and  approved  by 
OMB. 

3.  Authority  for  this  action  is 
contained  in  Section  4(i)  of  the 
Commimications  Act  of  1934  (47  U.S.C. 
154(i)),  as  amended,  and  section 
0.231(b)  of  the  Commission's  Rides. 
Since  this  amendment  is  a  matter  of 
agency  organization  procedure  or 
practice,  the  notice  and  comment  and 
effective  date  provisions  of  the 
Administrative  Procedure  Act  do  not 
apply.  See  5  U.S.C.  553(b)(A)(d). 

4.  Accordingly,  It  is  ordered,  that 
section  0.408  of  the  rules  is  REVISED  as 
set  forth  in  the  revised  text,  effective  on 
October  13, 1999. 

6.  Persons  having  questions  on  this 
matter  should  contact  Judy  Boley  at 
(202)  418-0214  or  via  the  Internet  to 
jboley@fcc.gov. 

List  of  Sub)ects  in  47  CFR  Fart  0 

Reporting  and  recordkeeping 
requirements. 


Federal  Communications  Commission. 
M agalie  Roman  Salas, 

Secretary. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  part  0  as 
follows: 

PART  0— COMMISSION 
ORGANIZATION 

1.  The  authority  citation  for  Part  0 
continues  to  read: 

Authority:  Sees.  4,  303.  48  Stat.  1066, 
1082,  as  revised;  47  U.S.C.  154,  303  unless 
otherwise  noted. 

2.  Section  0.408  is  revised  to  read  as 
follows: 

§  0.408    OMB  control  numbers  and 
expiration  dates  assigned  pursuant  to  the 
Paperwork  Reduction  Act  of  1995. 

(a)  Purpose.  This  section  displays  the 
control  numbers  and  expiration  dates 
for  the  Commission  information 
collection  requirements  assigned  by  the 
Office  of  Management  and  Budget 
("OMB")  pursuant  to  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13.  The  Commission  intends  that  this 
section  comply  with  the  requirement 
that  agencies  display  current  control 
numbers  and  expiration  dates  assigned 
by  the  Director  of  OMB  for  each 
approved  information  collection 
requirement.  Not  withstanding  any 
other  provisions  of  law,  no  person  shall 
be  subject  to  any  penalty  for  failing  to 
comply  with  a  collection  of  information 
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subject  to  the  Paperwork  Reduction  Act 
(PRA)  that  does  not  display  a  valid 
control  number.  Questions  concerning 
the  ON4B  control  numbers  and 


expiration  dates  should  be  directed  to 
the  Associate  Managing  Director — 
Performance  Evaluation  and  Records 


Management,  Federal  Communications 
Commission,  Washington,  DC  20554. 

(b)  Display 


0MB 

Control 

No. 


FCC  Form  Number  or  47  CFR  Section  or  Part,  Docket  Number  or  Title  Identifying  the  collection 


0MB 

Expiration 
Date 


3060-0003 
3060-0004 
306(MXX)9 
3060-0010 
3060-0012 
3060-0016 
3060-0017 
3060-0020 
3060-0021 
3060-0024 
3060-0025 
3060-0027 
3060-0028 
3060-0029 
3060-0031 
3060-0032 
3060-0034 
3060-0035 
3060-0041 
3060-0048 
3060-0049 
3060-0051 
3060-0053 
3060-0054 
3060-0055 
3060-0056 
3060-0057 
3060-0059 
3060-0061 
3060-0062 
3060-0065 

3060-0068 
3060-0069 
3060-0072 
3060-0075 
3060-0076 
3060-0079 
3060-0084 
3060-0089 
3060-0093 
3060-0095 
3060-0096 
3060-0099 
3060-0104 
3060-0105 
3060-0106 
3060-0107 
3060-0108 
3060-0110 
3060-0113 
3060-0119 
3060-0120 
3060-0126 
3060-0127 
3060-0128 
3060-0132 
3060-0134 
3060-0136 
3060-0139 
3060-0147 
3060-0149 
3060-0157 
3060-0160 
3060-0161 
3060-0165 
3060-0166 


FCC  610  

Guidelines  for  Evaluating  the  Environmental  Effects  of  Radio  Frequency  Radiation.  ET  Doc.  96-62 

FCC  316  ; - » 

FCC  323    ~ - .'. 

Parts  21,  23,  25  ind  ibl  and  FCC  7oi 

FCC  346 ■ » 

FCC  347 

FCC  406 

FCC  480 » ^.......... 

Sec.  76.29 ^..l. 

FCC  755 


FCC  301   

FCC  313  

FCC  302-TV 

FCC  314  

FCC  315  

FCC  340  

FCC  313-R  .. 
FCC  301-A  .. 

FCC  704  

FCC  753  

FCC  405-B  .. 

FCC  703  

FCC  820  

FCC  327  

FCC  730  

FCC  731  

FCC  740  

FCC  325  

FCC  330  .-... 
FCC  422  ...... 

FCC  330-R  .. 


FCC  702  .... 
FCC  756  .... 
FCC  409  .... 
FCC  345  .... 
FCC  395  .... 
FCC  610-B 
FCC  323-E 
FCC  503  .... 
FCC  405  .... 


FCC  395-A,  395-AS 

FCC  506.  506-A 

FCC  Form  M 

FCC  572  

FCC  430  

Sec.  43.61  

FCC  405-A „ 

FCC  201   

FCC  303-S  „.. 


FCC  396  

Sec.  90.145 

FCC  396-A  

Sec.  73.1820 

FCC  1046  

FCC  574  

FCC  1068A 

FCC  574-R 

FCC  574-T  

FCC  854/854-R/854ULS 

Sec.  64.804 

Part  63,  Sees.  214,  63.01-63.601 

Sec.  73.99 

Sec.  73.158 


Sec.  73.61  

Part  41  Sec.  41 .31-. 
Part  42  


D10/31/02 
06/30/01 
11/30/99 
07/31/02 
05/31/00 
07/31/00 
07/31/00 
05/31/02 
12/31/00 
08/31/01 
07/31/00 
03/31/02 
03/31/02 
12/31/00 
03/31/02 
03/31/02 
12/31/00 
04/30/00 
02/29/00 
05/31/00 
06/30/00 
08/31/00 
11/30/99 
12/31/01 
04/30/00 
03/31/00 
09/30/99 
09/30/99 
07/31/02 
03/31/02 
02/28/02 
07/31/00 
08/31/00 
09/30/02 
08/31/01 
12/31/99 
12/31/99 
06/30/02 
07/31/02 
08/31/01 
05/31/00 
07/31/00 
08/31/02 
11/30/99 
05/31/00 
09/30/00 
10/31/99 
01/31/00 
05/31/01 
05/31/01 
01/31/00 
12/31/99 
10/31/99 

03/31/00 
08/31/01 
12/30/00 
05/31/02 
12/31/00 
08A31/02 
01/31/00 
11/30/01 
02/29/00 
01/31/02 
12/31/99 
01/31/00 
09/30/01 
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0MB 

Control 

No. 


FCC  Form  Number  or  47  CFR  Section  or  Part,  Docket  Numt)er  or  Title  identifying  the  collection 


0MB 

Expiration 

Date 


3060-0168 
3060-0169 
3060-0170 
3060-0171 
3060-0173 
3060-0174 
3060-0175 
3060-0176 
3060-0178 
3060-0179 
3060-0180 
3060-0181 
3060-0182 
3060-0184 
3060-0185 
3060-0187 
3060-0188 
3060-0190 
3060-0192 
3060-0194 
3060-0202 
3060-0204 
3060-0206 
3060-0207 
3060-0208 
3060-0209 
3060-0210 
3060-0211 
30iSO-0212 
3060-0213 
3060-0214 
3060-0215 
3060-0216 
3060-0219 
3060-0221 
3060-0222 
3060-0223 
3060-0224 
3060-0225 
3060-0226 
3060-0228 
3060-0233 
3060-0236 
3060-0240 
3060-0241 
3060-0242 
3060-0243 
3060-0245 
3060-0246 
3060-0248 
3060-0249 
3060-0250 
3060-0251 
3060-0253 
3060-0254 
3060-0258 
3060-0259 
3060-0261 
3060-0262 
3060-0263 
3060-0264 
3060-0265 
3060-0270 
3060-0280 
3060-0281 
3060-0286 
3060-0287 
3060-0288 
3060-0289 
3060-0290 
3060-0291 
3060-0292 


Sec. 
Sec. 
Sec. 

Sec. 

Sec. 
Sec. 

Oat 

Sec. 

Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
Part 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 

Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
Part 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 

Sec. 
Part 

Qor* 
Qat 

Sec. 
Sec. 

Sec. 

Qat 

www* 

Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 

Qat* 

Part 


43.43 

43.51,43.53 

73.1030 

73.1125  ...;..., 

73.1207 

73.1212 

73.1250 

73.1510 

73.1560 

73.1590 

73.1610 

73.1615 

73.1620 

73.1740 

73.3613 

73.3594 

73.3550 

73.3544  ...:„.. 
87.103  ....,...., 

74.21 

87.37 „. 

90.38(B) 

21  

11.52 

73.1870 

73.1920 

73.1930 

73.1943 

73.2080 

73.3525 

73.3526 

73.3527 

73.3538 

90.49(b)  

90.155 

97.213 


>••>«  v*««*  «'■■»>>»  ••  •  • 


90.129 , 

90.151 

90.131(B)  

90.135(d)&(e) 
80.59 


36 

74.703 

74.651  ; 

74.633 

74.604 

74.551  

74.537... 

74.452 

74.751  

74.781  , 

74.784 

74.833 : 

68:  Sees.  68.106,  68.108,  68.110 
74.433 


90.176 , 

90.263  ....„ 

90.215 

90.179 , 

90.177 

80.413 

80.898 

gQ  443 

90.633(f)&(gT 

90.651  

80.302 , 

78.69 

78.33 

76.601  

90.517 

90.477 


12/31/01 
04/30/02 
03/31/02 
10/31/01 
05/31/01 
07/31/02 
10/31/99 
12/31/99 
12/31/99 
06/30/01 
02/2aO2 
12/31/99 
02/28A)1 
12/31/01 
07/31/01 
02/28/01 
08/31/01 
02/28/01 
01/31/01 
12/31/01 
12/31/00 
07/31/02 
05/31/01 
09/30/99 
01/31/00 
10/31/99 
06/30/01 
07/31/01 
12/31/99 
11/30/00 
10/31/01 
10/31/01 
11/30/01 
10/31/99 
12/31/01 
12/31/00 
04/30A)2 
02/28/01 
09/30/99 
02/28/01 
08/31/01 
10/31/99 
06/30/02 
02/29/00 
02/29/00 
02/29/00 
05A31/02 
05/31/02 
07/31/00 
06/30A)2 
01/31/00 
01/31/00 
10/31/99 
04/30/01 
07/31/00 
10/31/99 
12/31/00 
12/31/00 
12/31/01 
09/30/99 
12/31/00 
08/31/01 
01/31/00 
11/30/99 
02/28/01 
04/30A)1 
10/31/01 
12A31/99 
03/31/02 
05/31/02 
02/26/01 
09/30AX) 
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0MB 

Control 

No. 


FCC  Fonn  Number  or  47  CFR  Section  or  Part,  Docket  Number  or  Title  identifying  the  collection 


0MB 

Expiration 

Date 


3060-0295 
3060-0297 
3060-0298 
3060-0307 
3060-0308 
3060-0309 
3060-0310 
3060-0311 
3060-0313 
3060-0314 
3060-0315 
3060-0316 
3060-0318 
3060-0319 
3060-0320 
3060-0321 
3060-0325 
3060-0326 
3060-0329 
3060-0330 
3060-0331 
3060-0332 
3060-0340 
3060-0341 
3060-0342 
3060-0344 
3060-0345 
3060-0346 
3060-0347 
3060-0348 
3060-0349 
3060-0355 
3060-0357 
3060-0360 
3060-0361 
3060-0362 
3060-0364 
3060-0368 
3060-0370 
3060-0374 
3060-0384 
3060-0386 
3060-0387 
3060-0390 
3060-0391 
3060-0392 
3060-0393 
3060-0394 
3060-0395 
3060-0397 
3060-0398 
3060-0400 
3060-0404 
3060-0405 
3060-0407 
3060-0410 
3060-0411 
3060-0414 
3060-0419 
3060-0421 
3060-0422 
3060-0423 
3060-0425 
3060-0427 
3060-0430 
3060-0433 
3060-0434 
3060-0435 
3060-0436 
3060-0439 
3060-0441 
3060-0443 


Sec.  90.607(b)(1)  &  (c)(1) 

Sec.  80.503 

Part  61  


Sec.  90.629(A) 

doC<  9v.0v9  

Sec.  74.1281  ... 

Sec.  76.12 

Sec.  76.54 

Sec.  76.207 

Sec.  76.209 

Sec.  76.221  

Sec.  76.305 

FCC  489  

FCC  490  

Sec.  73.1350 ... 

Sec.  73.68 

Sec.  80.605 

Sec.  73.69 


Sec.  2.955 

Part  62  

Sec.  76.615(b) 
Sec.  76.614 


Sec.  73.51  

Sec.  73.1680 

Sec.  74.1284 -....«. 

Sec.  1.1705 


Sec.  1 . 1 709 - 

Sec.  78.27 _ ~ 

Sec.  97.311 : 

Sec.  76.79 „ - 

Sec.  76.73  and  76.75 ~... 

FCC  492  and  FCC  492A 

Sec.  63.701  ; 

Sec.  80.409(c)  

Sec.  80.29 

Inspection  of  Radio  Installation  on  Large  Cargo  and  Small  Passenger  Ships 

Sec.  80.409(d)  and  (e) 

Sec.  97.523 „ ». 

Part  32 ..~ 


Sec.  73.1690 

Sec.  64.904 

Sec.  73.1635 

Sec.  15.201(d)  

FCC395B  

Program  to  Monitor  the  Impact  of  Universal  Sereice  Support  Mecfianisms 

47  CFR  Part  1 ,  Subpart  J,  Pole  Attachment  Complaint  Procedures 

Sec.  73.45 

Sec.  1 .420 

Sees  43.21  arid  43^22  FCC  Ri^poite^^^^  FCC  43^  anid  FCC  4W)7  . 

Sec.  15.7(A) 

Sec.  2.948.  15.1 17(G)(2) ; 

Tariff  Review  Plan  

FCC  350  „ 

FCC  349  ~ „ 

Sec.  73.3598 „ ™ 

FCC  495A  and  FCC  4958 

FCC  485  ;.. 

Terrain  Shielding  Policy 

Sees.  76.94,  76.95,  76.155,  76.156,  76.157,  76.159 

New  Service  Reporting  Requirements  under  Price  Cap  Regulation  

Sec.  68.5 

Sec.  73.3588 

Sec.  74.913 „ 

Sec.  73.3523 »... 

Sec.  1.1206 , ^ ^.,. 

FCC  320  

Sec.  90.20(e)(6) '. ..... 

Sec.  80.361  

Equipment  Auttx>rization,  Cordless  Telephorie  Security  Coding  

Regulations  Conceming  Indecent  Communications  by  Telephone  

Sec.  90.621(B)(4)  

FCC572C 


12/31/00 
12/31/00 
10/31/00 
10/31/99 
03/31/01 
09/30/99 
12/31/99 
09/30/99 
07/31/01 
03/31/01 
09/30/99 
07/31/01 
12/31/00 
09/30/00 
04/30/01 
01/31/02 
06/30/02 
09/30/99 

D 
04/30/01 
05/31/01 
09/30/01 
08/31/00 
08/31/00 
07/31/00 
08/31/00 
08/31/00 

om^m 

11/30/00 
02/28/01 
02/28/01 
07/31/01 
08/31/01 
08/31/01 
04/30/01 
11/30/99 
08/31/01 
08/31/00 
12/31/00 
01/31/02 
04/30/02 
07/31/02 
11/30/99 
12/31/99 
12/31/01 
07/31/01 
10/31/99 
10/31/99 
03/31/02 
04/30/00 
10/31/99 
09/30/99 
05/31/02 
07/31/02 
05/31/02 
03/31/00 
06/30/02 
09/30/00 
10/31/01 
11/30/99 
10/31/01 
10/31/99 
07/31/01 
09/30/00 
09/30/01 
03/31/02 
05«1/02 
10/31/99 
11/30/99 
03/31/01 
11/30/99 
03/31/02 
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0MB 

Control 

No. 


FCC  Fonn  Number  or  47  CFR  Section  or  Part,  Docket  Number  or  TrtJe  identifying  the  collection 


0MB 

Expiration 

Date 


3060-0444 
3060-0448 
3060-0449 
3060-0452 
3060-0454 
3060-0461 
3060-0463 
3060-0465 
3060-0466 
3060-0470 
3060-0473 
3060-0474 
3C60-0475 
3060-0478 
3060-0481 
3060-0483 
3060-0484 
3060-0488 
3060-0489 
3060-0490 
3060-0491 
3060-0492 
3060-0493 
3060-0494 
3060-0496 
3060-0500 
3060-0501 
3060-0502 
3060-0506 
3060-0508 
3060-0511 
3060-0512 
3060-0513 
3060-0514 
3060-0515 
3060-0519 
3060-0526 
3060-0531 
3060-0532 
3060-0536 
3060-0537 
3060-0540 
3060-0543 
306CM)544 
3060-0546 
3060-0548 
3060-0549 
3060-0550 
3060-0551 
3060-0552 
3050-0554 
3060-0556 
3060-0560 
3060-0561 
3060-0562 
3060-0563 
3060-0564 
3060-0565 
3060-0567 
3060-0568 
3060-0569 
3060-0570 
3060-0572 
3060-0573 
3060-0574 
3060-0577 
3060-0579 
3060-0580 
3060-0581 
3060-0584 
3060-0589 
3060-0594 


FCC  800A 

Sec.  63.07 „... 

Sec.  1.65(c)  

Sec.  73.3589 

Regulation  of  International  Accounting  Rates 
Sec.  90.173 


Telecommunications  Sen/ices  for  Individuals  witti  Hearing  and  Speech  Disabilities— CC  Docket  No.  98-67 

Sec.  74.985 

Sec.  74.1283 

Allocation  of  Cost,  Cost  Allocation  Manual,  RAO  Letters  19  and  26  , ..,„ „...„....,.. 

Sec.  74.1251  _ .:.,.« „ 

Sec.  74.1263 ... „.. „.., 

06C'     iJ\J-  r    1  «3     ' •••••••.•■•••••■•••■••••■••«*a»«**>Ha««**»>»a>>iaB»Haaa*a»ka»H.a«>«**.«*B». 

Informational  Tariffs . .„ „ 

FCC452R „„ >......„...-. „„ 

Sec.  73.687 „...._.„ „ „ 

Sec.  63.100 


Sec.  73.30 

Sec.  73.37 

Sec.  74.902 

Sec.  74.991  

Sec.  74.992 , 

Sec.  74.986 , 

Sec.  74.990 

FCC  Report  43-08 
Sec.  76.607 


Sec.  76.206 

Sec.  73.1942 _ 

FCC302-FM  _ 

Rewrite  and  Update  of  Part  22 „ „..-. . ,„ „ 

ARM1S  Access  Report.  FCC  Report  43-04 ...., „ ;.„ ... 

ARMIS  Annual  Summary  Report,  FCC  Report  43-01  ..« . .^ 

ARMIS  Joint  Cost  Report,  FCC  Report  4»-03 „. „ 

Sec.  43.21(c)  _... ,.... 

Sec.  43.2T(d) ..„ .. 

Rules  and  Regulations  Implementing  the  Telephone  Consumer  Protection  Act  of  1991 

Density  Pricing  Zone  Plans,  Expanded  Interconnection  with  Local  Telephone  Facilities  (CC  Docket  91-141) 

Local  Multipoint  Distribution  Service  (LMDS) 

Sec.  2.975(A)(8)  and  2.1 033(B)(12) 

FCC  431   „ 


Sec.  13.217 

Tariff  Filing  Requirement  for  Nondominant  Common  Carriers 

Sec.  21. 


.913 


Sec.  76.701  „..„.. 

Sec.  76.59 

Sec.  76.302  and  76.56 
FCC  329  


FCC  328 

Sec.  76.1002  &  76.1004 

Sec.  76.1003  &  76.1004 

Section  87.199 

Sec.  80.1061  

Sec.  76.911 

Sec.  76.913 

Sec.  76.916 

Sec.  76.915 


Sec.  76.924 

Sec.  76.944 „ 

Sec.  76.962 

Commercial  Leased  Access  Rates,  Tenns,  &  Conditions,  Sec.  76.970 

Sec.  76.975 

Sec.  76.982 

Filing  Manual  for  Annual  International  Circuit  Status  Reports _... 

FCC  394  


FCC395-M „ ,.. 

Expanded  Interconnection  with  Local  Telephone  Company  Facilities 

Expanded  Interconnectkin  with  Local  Telephone  Company  Facilities  for  Interstate  Switched  Transport  Service 
Sec.  76.504 

Fcc45Fcc44"I!!I!!!!!!!!!""""II"[!!"™!!!!!Z™I!!!"IZI"Z"!!!I!!Z™Zl  — 

FCC  159,  and  159C  ..„ „ - - „...„...^......, 

FCC  1220 - _- ~... — :... 


06/30/01 
08/31/00 
01/31/01 
10/31/99 
01/31/00 
12/31/99 
11/30/99 
12/31/99 
01/31/00 
10/31/01 
12/31/99 
02/29/00 
05/31/02 
04/30/00 
08/31/00 
07/31/00 
01/31/02 
02/28/01 
02/28/01 
03/31/01 
03/31/01 
02/28/01 
02/28A31 
02/28/01 
03/31/02 
07/31/01 
07/31/01 
07/31/01 
12/31/00 
01/31/01 
03/31/02 
03/31/02 
03/31/02 
02/29/00 

V) 

12/31/01 
10/31/99 
06/30/00 
08/31/02 
01/31/00 
05/31/02 
05/31/02 
10/31/99 
10/31/00 
12/31/99 
10/31/01 
12/31/99 

05/31/00 
05/31/00 
06/30/02 
06/30A)2 
07/31/01 
08/31AX) 
04/30/01 
06/30/00 
11/30/99 
08/31/00 
02/28/02 
04/30/00 
06*^/00 
04/30/01 

V) 
-  12/31/99 
06/30/02 
09/30/00 
09/30AX) 
06/30AX} 
01/31/00 
10/31/99 
12/31/00 
05/31/01 
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0MB 

Control 

No. 


3060-0595 
3060-0599 
3060-0600 
3060-0601 
3060-0602 
3060-0607 
3060-0609 
3060-0610 
3060-0611 
3060-0613 
3060-0621 
3060-0623 
3060-0624 

3060-0625 
3060-0626 
3060-0627 
3060-0629 
3060-0630 
3060-0633 
3060-0634 
3060-0635 
3060-0636 
3060-0638 
3060-0639 
3060-0640 
3060-0641 
3060-0644 
3060-0645 
3060-0646 
3060-0647 
3060-0648 
3060-0649 
3060-0652 
3060-0653 
3060-0654 
3060-0655 
3060-0656 
3060-0657 
3060-0658 
3060-0660 
3060-0661 
3060-0662 
3060-0663 
3060-0664 
3060-0665 
3060-0667 
3060-0668 
3060-0669 
3060-0673 
3060-0674 
3060-0678 
3060-0681 
3060-0683 
3060-0684 
3060-0685 
3060-0686 
3060-0687 
3060-0688 
3060-0690 
3060-0691 

3060-0692 
3060-0695 
3060-0697 
3060-0698 
3060-0700 
3060-0701 
3060-0702 

3060-0703 
3060-0704 


FCC  Fonn  Number  or  47  CFR  Section  or  Part,  Docket  Numt)er  or  Title  identifying  the  collection 


FCC  1210 > 

Implementation  of  Sections  3(n)  and  322  of  ttie  Communications  Act,  QN  93-253 

FCC  175  and  175-DS 

FCC1200 » — 

Sec.  76.917 - ~. — >" "— 

Sec.  76.922 v 

Sec.  76.934(D) - 

Sec.  76.958 

Sec.  74.783 


Expanded  Interconnection  witti  Local  Telephone  Company  Facilities,  CC  Docket  91-141 

Rules  and  Requirements  for  Broadband  PCS  Licenses ' 

FCC  600 


Amendment  of  the  Commisskxi's  Rules  to  Establish  New  Narrowband  Personal  Communteations  Sen/ices,  Sec. 

24.103(f)  

Amendment  of  the  Commission's  Rules  to  Establish  New  Personal  Communicattons  Services,  Sec.  24.237 

Regulatory  Treatment  of  Mobile  Services 

FCC302-AM  ..^ "... 

Sec.  76.987 


Sec.  73.62 

Sec!  73!l23b,74;i»|74.iw2,  74.564,  74.664.  74.765.  74.832.  74.965  and  74.1265 
Sec.  73.691 


FCC610-V  " 

Equipment  Authorization — Declaration  of  Compliance— Amendment  of  Parts  2  and  15 

Sec.  76.934(F)(1) 

Implementation  of  Sectkin  309(J)  of  the  Communicatk>ns  Act  Competitive  Bidding,  PP  93-253 
FCC  8001  ., ~ 


FCC  218-1 '.' • • 

FCC  1230 • • ^— 

Antenna  Registration,  Part  17 «.... • - 

Policies  and  Rules  Conceming  Unauthorized  Changes  of  Consumers'  Long  Distance  Carriers:  CC  Docket  94-129 

Annual  Sun/ey  di  Cable  Industry  Prices  

Sec.  21.902 


Sec.  76.58 

Sec.  76.309  and  76.964 

Sec.  64.703(b)  

FCC  304 


Request  for  Waivers  of  Regulatory  Fees  Predicated  on  Allegations  of  Rnancial  Hardship,  MM  Docket  94-19 

FCC175-M  

Sec.  21.956 


Sec.  21.960 

Sec.  21.937 - 

Sec.  21.931  

Sec.  21.930 

Sec.  21.934 

FCC  304A 

Sec.  64.707 „.... 

Sec.  76.630 

Sec.  76.936 

Sec.  76.946 

Sec.  76.956 

Sec.  76.931  and  76.932 
FCC  312  


Toil-Free  Sennce  Access  Codes,  Part  52 

Direct  Broadcast  Satellite  Service 

Cost  Sharing  Plan  for  Microwave  Relocation 
FCC  1240 


Streamlining  the  Intemational  Section  214  Authorization  Process  and  Tariff  Requirements 

Access  to  Telecommunications  Equipment  and  Services  by  Persons  with  Disabilities  

FCC  1235 


Rules  Regarding  the  37.0-38.6  GHz  and  38.6-40.0  GHz  Bands 

Amendment  to  Parts  2  and  90  of  the  Commission's  Rules  to  Provide  for  the  Use  of  200  Channels  Outside  the 

Designated  Filing  Areas  in  the  896-901  MHZ  Bands  Allotted  to  Specialized  Mobile 

Home  Wiring  Provisions  

Sec.  87.219 

Revision  of  Part  22  and  Part  90  of  the  Commission's  Rules  to  Facilitate  Future  Development  of  Paging  Systems 

Amendment  of  the  Commisskw's  Rules  to  Establish  a  Radio  Astronomy  Coordination  Zone  in  Puerto  Rico 

FCC  1275  


CC  Docket  No.  96-23  

Amendment  to  Part  20  and  24  of  the  Commission's  Rules,  Broadband  PCS  Competitive  BkkJing  and  the  Com- 
mercial Mobile  Radio  Sen«ce  Spectrum  Cap ■". 

FCC  1205  

Policy  and  Rules  Conceming  the  Interstate,  Interexchange  Mari<etplace;  Implementation  of  Section  254(g)  of  the 
Communicatk)ns  Act  of  1934,  as  amended— CC  Doc.  96-61  


0MB 

Expiration 

Date 


07/31/01 
06/30/00 
06/30/02 
05/31/01 
04/30/00 
08/31/00 
04/30/01 
04/30/01 
07/31/00 
09/30/99 
01/31/01 
01/31/02 

10/31/00 
11/30/00 
12/31/00 
04/30/01 
05/31/01 
06/30/01 
06/30/01 
04/30/01 
03/31/01 

(') 
02/28/02 
09/30/01 
08/31/01 
09/30/99 
02/28/02 
04/30/02 
01/31/01 
01/31/00 
09/30/99 
12/31/01 
10/31/01 
01/31/02 
10/31/01 

{') 
11/30/01 
09/30/01 
11/30/01 
09/30/01 
10/31/01 
09/30/01 
09/30/99 
10/31/01 
01/31/02 
10/31/01 
03/31/02 
05/31/02 
03/31/02 
06/30/02 
05/31/01 
09/30/00 
10/31/99 
11/30/99 
05/31/01 
08/31/02 
05/31/02 
07/31/02 
06/30/01 

09/30/99 
03/31/01 
03/31/02 
03/31/00 
01/31/01 
07/31/00 
11/30/99 

11/30/99 
09/30/99 

03/31/01 
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0MB 

Control 

No. 


FCC  Form  Numt>er  or  47  CFR  Section  or  Part,  Docket  Number  or  Title  identifying  the  collection 


0MB 

Expiration 

OeHB 


3060-0706 
3060-0707 
3060-0709 

3060-0710 

3060-0711 

3060-0712 
3060-0713 
3060-0714 
3060-0715 

3060-0716 
3060-0717 
3060-0718 
3060-0719 
3060-0720 
3060-0721 
3060-0722 
3060-0723 
3060-0724 

3060-0725 

3060-0726 

3060-0727 
3060-0728 
3060-0729 

3060-0730 
3060-0731 
3060-0732 
3060-0734 

3060-0735 
3060-0736 

3060-0737 
3060-0738 
3060-0739 

3060-0740 
3060-0741 

3060-0742 
3060-0743 

3060-0745 
3060-0746 
3060-0747 
3060-0748 
3060-0749 
3060-0750 
3060-0751 
3060-0752 
3060-0753 

3060-0754 
3060-0755 
3060-0756 

3060-0757 
3060-0758 

3060-0759 

3060-0760 
3060-0761 
3060-0762 
3060-0763 


Cable  Act  Refbmf) „ ^ 

Over-the  Air  Reception  Devices „ 

Revision  of  Part  22  and  Part  90  to  Facilrtate  Future  Development  of  tlie  Pagirig  System  and  Implementation  of 
Section  309(j)  of  the  Communications  Act  

Policy  and  Rules  Concerning  the  Implementation  of  the  Local  Competition  Provisions  in  the  Telecommunications 
Act  of  1996— CC  Doc.  96-98  

Implementation  of  Section  34(a)(1)  of  tfw  Public  Utility  Holding  Act  of  1935,  as  amended  by  the  Telecommuni- 
cations Act  of  1996— GC  Doc.  96-101 _ 

Petition  for  Declaratory  Ruling  by  the  Inmate  Calling  Services  Providers  Task  Force « 

Altemative  Broadcast  Inspection  Program  (ABIP)  „ ...._.^.„...„,.. 

Antenna  Registration  Number  Required  as  Supplement  to  Application  Forms 

Implementation  of  tfie  Telecommunications  Act  of  1996:  Telecommunications  Carriers'  Use  of  Customer  Propri- 
etary ftetwork  Information  and  Other  Customer  Informatiorv— CC  Doc.  96-115 

Section  73.1630 .: , 

CC  Docket  No.  92-77  „ 

Part  101  Goveming  the  Terrestrial  Mk:rowave  Fixed  Radio  Service 

Quarterly  Report  of  IntraLATA  Carriers  Listing  Pay  Phone  Automatic  Numtjering  Identifications  (ANIs) 

Proposed  Report  of  Bell  Operating  Companies  of  Modified  Comparably  Efficient  Interconnection  Plans 

One-Time  Report  of  Local  Exchange  Companies  of  Cost  Accounting  Studies  „ 

Proposed  Initial  Report  of  Bell  Operating  Companies  of  Comparat>ly  Effrcient  Interconnect  Plans  _ 

Putilic  Disclosure  of  Network  Information  by  Bell  Operating  Companies „ 

Annual  Report  of  Interexchange  Carriers  Listing  the  Compensatkm  Amount  Paid  to  Pay  Phorw  Providers  and  the 
Number  of  Payees 

Proposed  Annual  FiKng  of  Nondiscrimination  Reports  (on  Quality  of  Sennce,  Installatton,  and  Maintenarwe)  by 
BOC's 

Proposed  Quarteriy  Report  of  Interexchange  Carriers  Listing  the  Number  of  Dial-Around  CaHs  for  which  Com- 
pensation is  Beifig  Paid  to  Pay  Ptione  Owners  

Sec.  73.213 

Supplemental  Informatton  Requesting  Taxpayer  Identifying  Numbers  for  Detrt  CollectkKi 

Bell  Operating  Provision  of  Out-of-Region  Interexchange  Services  (Affiliated  Company  Recordkeeping  Require- 
ments)   „ , 

ToH-Free  Sennce  Access  Codes,  800/888  Number  Release  Procedures  .. 

Telecommunk:atkxis  Relay  Sennces  (TRS) „ 

Consumer  Education  Concerning  Wireless  911  — 

Implementatkxi  of  the  Telecommunicatkms  Act  of  1996:  Accounting  Safeguards  under  the  Tetecommunicatkys 
Act  of  1996 

Partitioning  and  Disaggregatkxi  ... 

Implementatkxi  of  the  fsk>n-Accounting  Safeguards  of  Sedkxie  271  and  272  of  the  Communkatkxis  Act  of  1934, 
as  amended— CC  Docket  96-149 

Disclosure  Requirements  for  Information  Services  Provided  under  a  Presubscription  or  Comparable  Arrangement 

Implementation  of  the  Telecommunications  Act  of  1996:  Electronic  Publishing  and  Alarm  Monrtoring  Services  

Amendment  of  the  Commission's  Rules  to  Establish  Competitive  Safeguards  for  Local  Exchange  Carrier  Provi- 
sions of  Commercial  Mobile  Radio  Sen/ice 

Sec.  95.1015 

Implementation  of  the  Local  CompetitkMi  Provisions  on  the  Telecommuneations  Act  of  1996— CC  Docket  No.  96- 
96,  Second  Report  and  Order  and  MemorarxJum  Opinion  and  Order ~u....:«.; 

Part  52,  Subpart  C,  Sec.  52.21—52.31 

implementation  of  tfie  Pay  Telephone  Reclassifk»tion  and  Compensatk)n  Provistons  of  the  Telecommunicatkxn 
Act  of  1996— CC  Docket  No.  96-128 „ 

Implementation  of  the  Local  Exchange  Carrier  Tariff  Streamlining  Proviskjns— CC  Docket  No.  96-187  

FCC  900  ™ ,-- ~ ~ -... 

FCC  415  - ,."•- 

Sec.  64.1504,  CC  Docket  No.  96-146 »w;^..i»... 

Sec.  64.1509 ..;;.,„..;. 

Sec.  73.673 

Regulation  of  International  Accounting  Rates:  CC  Docket  No.  90-337  

Billing  Disclosure  Requirements  for  Pay-Per-Call  and  Other  Infomiation  Sendees,  Sec.  64.1510 

Policy  and  Rules  Concerning  the  Interstate,  Inter-exchange  Maritetplace,  CC  Docket  9661  (Integrated  Rate 
Plans) 


FCC  398  ..« -~ 

Infrastructure  Sharing— CC  Docket  96-237 

Procedural  Requirements  and  Policies  for  Commisston  Processing  of  Bell  Operating  Company  Applicatk>ns  for 

tfie  Proviston  of  In-Regton,  IntertJ^TA  Sennces  under  Section  271  of  the  Communications  Act 

FCC  Auctions  Customer  Survey  

Amendment  of  Part  5  of  the  Commissk>n's  Rules  to  Revise  the  Experimental  Radto  Servk»  Regulatkjna— ET 

Docket  No.  96-256  (Proposed  Rule) 

ImplementatkMi  of  Section  273  of  the  CommunKatkxis  Act  of  1934,  as  Amended  t>y  the  TeleoommunKatk>ns  Act 


of  1996 


Access  Charge  Reform — CC  Docket  No.  96-272  

Ckssed  Captioning  of  Video  Programming  

Sec.  274  (b)(3)(B),  CC  Docket  No.  96-152  (FNPRM) 
ARMIS  Customer  Satisfaction  Report.  FCC  43-06  .... 


^Mi«M*  »*■*»■ 


06/30/02 
05/31/02 

01/31/00 

02/29/00 

10/31/99 
10/31/99 
06/31/02 
09i«V99 

06/30A)1 
11/30/99 
OS/31/01 

oorsom 

12/31/99 

ogir3b/99 

12/31/99 
11/30/99 
12/31/99 

12A31/9e 

11/30/99 

12/31/99 
11/30/00 
0S/31A» 

12/31/99 
02/29/00 
09/30)199 
10/31/99 

03/3lA)0 
09/30/99 

10/31A)1 
091^30/99 
04/30/00 

01/31/01 
10/31/99 

10/31/99 
12/31/99 

12/31/99 
12/31/00 
06/30AX) 
12/31/99 
12/31/99 
01/31/00 
12/31/99 
01/31/00 
01/31/00 

01/31AX) 
06/30/02 
05/31/00 

06/30/01 
09/30/00 

03/31/00 

04/30/00 
12/31/01 
12/31/00 
04/30AX3 
03/31/02 
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Control 
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3060-0765 

3060-0767 

3060-0768 

3060-0769 
3060-0770 
3060-0771 
3060-0773 
3060-0774 

3060-0775 
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Expiration 
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Revision  of  Part  22  and  Part  90  of  tfie  Commission's  Rules  to  Facilitate  Future  Development  of  Paging  Systems 
(Further  Notice  of  Proposed  Rulemaking) 

Auction  Forms  and  License  Transfer  Disclosures— Supplement  for  the  2nd  R&O,  Order  on  Reconsideration,  and 
5th  NPRM  in  CC  Docket  No.  92-297 

28  GHz  Band  Segmentation  Plan  Amending  the  Commission's  Rules  to  Redesignate  the  27.5-29.5  GHz  Fre- 
quency Band,  to  Reallocate  the  29.5-30.0  GHz  Frequency  Band,  and  to  Establish 

Aeronautical  Services  Transition  Plan ^ •^• 

Price  Cap  Perfonnance  Review  for  Local  Exchange  Carriers — CC  Docket  No.  94-1  

Sec.  5.56 

Sec.  2.803 

Federal-State  Joint  Board  on  Universal  Service— CC  Docket  No. 


96-45,  Sees.  36.611-36.612  and  47  CFR  Part 


54 


47  CFR  64.1901-64.1903 

Access  Charge  Reform-CC  Docket  No.  92-262  (Further  Notice  of  Proposed  Rulemaking 

Amendment  to  Part  90  of  the  Commission's  Rules  to  Provide  for  Use  of  th^  220-222  MHz  Band  by  the  Private 
Land  Mobile  Radio  Service,  PR  Doc.  89-552 

Unifonn-Rate-Setting  Methodology 

Petitions  for  Limited  Modification  of  LATA  Boundaries  to  Provide  Expanded  Local  Calling  Service  (ELCS)  at  Var- 
ious Locations  ■ • • 

Coordination  Notification  Requirements  on  Frequencies  Below  512  MHz— Sec.  90.176 


FCC  457 

Petitions  for  LATA  Association  Changes  by  Independent  Telephone  Companies 

Implementation  of  the  Subscriber  Carrier  Selection  Changes  Provisions  of  the  Telecommunications  Act  of  1996  ... 

DTV  Showings/Interference  Agreements = 

Modified  Alternative  Plan.  CC  Doc.  90-571,  Order  ("1997  Suspension  Order")  

Section  68.110(c) : • -. •••••••• 

CC  Docket  No.  93-240  

Procedures  for  States  Regarding  Lifeline  Consent.  Adoption  of  Intrastate  Discount  Matrix  for  Schools  and  Librar- 
ies, and  Designation  of  Eligible  Telecommunications  Carriers  

DTV  Report  on  Construction  Progress 

ULS  TIN  Registration  and  FCC  606 

Administration  of  the  North  American  Numbering  Plan,  Carrier  Identification  Codes  (CICs),  CC  Docket  No.  92- 


237 


FCC  601   • ■ ■•••• 

FCC  602  ■'i .- 

FCC  603  

Amendment  of  the  Commission's  Rules  Regarding  Installment  Payment  Financing  for  Personal  Communications 

Sen/ices  (PCS)  Licensees 

Message  Intercept  Requirement,  CC  Docket  No.  92-237 

Universal  Service;  Health  Care  Providers  Universal  Service  Program— FCC  465.  466,  467,  and  468  

Sec.  90.527 

Universal  Service:  Schools  and  Libraries  Program,  FCC  470  and  471 .,^ 

Petitions  for  Preemption— 47  CFR  51 .803  and  Supplemental  Procedures  for  Petitions  to  Section  252(e)(5)  of  the 

Communications  Act  of  1934,  as  amended • 

Amendments  to  Uniform  System  of  Accounts  for  Interconnection,  CC  Docket  No.  97-212  

Communications  Assistance  for  Law  Enforcement  Act  (CALEA),  CC  Docket  No.  97-213  

Procedures  for  Designation  of  Eligible  Telecommunications  Camers  Pursuant  to  Section  214(e)(6)  of  the  Commu- 
nications Act  of  1934,  as  amended 

Assessment  and  Collection  of  Regulatory  Fees  

Implementation  of  Section  309(j)  of  the  Communications  Act,  MM  Docket  No.  97-234  

Revision  of  the  Commission's  Rules  to  Ensure  Compatibility  with  Enhanced  911  Emergency  Calling  Systems  

Local  Switching  Support  and  Local  Switching  Support  Data  Collection  Form  and  Instructions,  Section  54.301  

FCC  496  

Local  Competition  in  the  Local  Exchange  Telecommunications  Services  Report 

Computer  III  Further  Remand  Proceedings:  BOC  Provision  of  Enhanced  Services  (ONA  Requirements),  CC 

Docket  No.  95-20  

Lifeline  Assistance/Lifeline  Connection  Assistance  (Link  Up)  Reporting  Worksheet  and  Instructions,  47  CFR 

54.40-54.417,  FCC  497 ..«....•.• 

Transfers  of  Control  Involving  Telecommunications  Carriers „. i» 

Pay  Telephone  Reclassification,  Memorandum  Opinion  and  Order,  CC  Docket  No.  96-128  

FCC  498  • V 

Requirements  for  Toil-Free  Service  Access  Codes  888/877 

Request  for  Radio  Station  License  Update 

Streamlining  of  Mass  Media  Applications,  Rules  and  Processes 

MDS  and  ITFS  Two-Way  Transmissions  

Performance  Measurements  and  Reporting  Requirements  for  Operations  Support  Systems,  Interconnection,  and 

Operator  Services  and  Directory  Assistance,  CC  Docket  No.  98-56  

Notice  of  Proposed  Rulemaking  (NPRM)  Regarding  Implementation  of  Section  255  of  the  Telecommunications 

Act  of  1996:  Access  to  Telecommunications  Services 

Reconsideration  of  Rules  and  Policies  for  the  220-222  MHz  Radio  Servtoe 

Ship  Inspection  Certificates,  FCC  806.  824,  827  and  829 

Application  for  DTV  Broadcast  Station  License— FCC  302-DTV 
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Streamlining  of  Radio  Technical  Rules  in  Parts  73  and  74  of  the  Commission's  Rules 

Access  Charge  Reform  for  Incumbent  Local  Exchange  Gamers  Subject  to  Rate-of-Retum  Regulation— CC  Dock- 
et No.  98-77 

Public  Notice,  Additional  Processing  Guidelines  for  DTV 

Carriage  of  the  Transmissions  of  Digital  Television  Broadcast  Stations 

1998  Annual  Biennial  Review  of  ARMIS  Reporting  Requirements  

Amendment  of  the  Commission's  Rules  to  Provide  for  Use  of  Radio  Frequencies  Above  40  GHz  for  New  Radk> 
Applications  

1998  Biennial  Regulatory  Review,  Review  of  Accounting  and  Cost  Allocation  Requirements,  CC  Docket  Uo.  98- 

81     : 

Deployment  of  Wireline  Services  Offering  Advanced  Telecommunications  Capability— CC  Docket  No.  98-147 

Commercial  Availability  of  Navigation  Devices 

Quick-Form  Application  for  Authorization  in  the  Ship,  Aircraft,  Amateur,  Restricted  and  Commercial  Operator,  and 
General  Mobile  Radio  Sen/les,  FCC  605  

FCC  305 

FCC  306 „ 

FCC  486  „„.^....„......... „, „ : „ 

FCC  499 ; „. „.„ 

FCC  472,  FCC  473,  FCC  474 .„...,. 

Annual  Reporting  Requirement  for  Blanket  Licensing  of  Ka-band  Satellite  Earth  Statkm  ..., .... '. 

State  Public  Safety  Plan  Requirements  and  Year  2000  Readiness _ 

Suggested  Guidelines  for  Petitions  for  Ruling  under  Sectk>n  253  of  the  Communications  Act 

Goodman/Chan  Receivership  Licensees  

Handling  Confidential  Information 

Satellite  Delivery  of  IMetwork  Signals  to  Unsen/ed  Households  for  Purposes  of  the  Satellite  Home  Viewer  Ad 

Data  to  Determine  Percentage  of  Interstate  Telecommunications  Revenues  fn>m  Wireless  Caniers  and  Submis- 
sion of  Data  to  Detemiine  Eligibility 

Wireless  Telecommunications  Bureau  Universal  Licensing  System  Recordkeeping  and  Third-Party  [}isck>sure  Re- 
quirements  , „ 

Year  2000  Assessments 

Request  for  Waiver  of  Section  20.18(c)  of  the  Commission's  Rules  Regarding  Compatibility  with  Enfianced  911 
Emergency  Calling  Systems  

Constoictlon  of  Grandfathered  Multilateration  Locating  Monitoring  Sennce  (LMS)  Sites  

Review  of  the  Commission's  Broadcast  and  Cable  Equal  Empk>yment  Opportunity  Rules  and  Polk^tes  and  Termi- 
nation of  the  EEO  Streamlining  Proceeding 

Outside  Plant  Structure  and  Cable  Costs  Data  Collection  (Forms  and  Instmctions) „ 

FCC  475,  FCC  476 , 

Long-Tenn  Number  Portability  Cost  Classification  Proceeding  and  Telephone  Numt>er  Portability — CC  Docket  No. 
95-116  

USAC  Board  of  Directors  Nomination  Process— Section  54.703  and  Review  of  Administrator's  Decision — Sectioru 
54.719-54.725  „ 

1999  CentiBi  Office  Code  Utilization  Sun/ey  (COCUS)  „ 

Wireless  E911  Rule  Waivers  for  Handset-Based  Approaches  to  Phase  II  ALI  Requirements „ 

Sec.  95.861 „ 

Sec.  95.833 

Wireless  Telecommunications  Bureau  Year  2000  Sun/ey _ 

Telephone  Number  Portability,  Local  Number  Portability  Worksheet  and  Recordkeeping  Requirement— CC  Docket 

No.  95-116 

Sec.  73.3534 

Study  of  Whether  Capital  Martcet  Discrimination  Affects  Minority  and  Women-Owned  Broadcast  and  Wireless 
Business;  and  the  Estimation  of  Utilization  Ratios/Probabilities  of  Success  Auctions  or  Minorities,  Women  and 
Non-Mlnoritles 

Cable  Television  Service  Pleading  and  Complaint  Rules — Part  76  ?.... . 

Notification  of  Antenna  Structure  Registration  Status  , _ 

Settlement  Agreements  Among  Parties  in  Contested  Licensing  Cases _ 

FCC330-A 

Direct  Broadcast  Satellite  Public  Interest  Obligations 

Universal  Licensing  Sen/ice  (ULS)  Pre:Auction  Data  Base  Corrections - 

Broadcast  Auctk)n  Fomi  Exhibits 

Incumbent  Local  Exchange  Carrier  Anti-Cramming  Best  Practices  Statistics 

Compatibility  of  Wireless  Sendees  with  Enhanced  911 — CC  Docket  No.  94-102 

Reports  of  Common  Caniers  and  Affiliates 

Line  Count  Data  Request 

Local  Television  Ownership  Rules  (Report  and  Order) — Existing  Conditional  Waivers  and  LMAs 
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|FR  Doc.  99-26312  Filed  10-12-99;  8:45  am) 
■LUNO  CODE  S712-01-P 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Oockat  No.  96-240;  RM-8946,  RM- 
9019] 

Radio  Broadcasting  Sarvicaa; 
Lockport  and  Amttarst,  NY. 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  petition  for 
reconsideration. 

SUMMARY:  This  document  denies  a 
petition  for  reconsideration  of  the 
Report  and  Order,  62  FR  66030 
(December  17,  1997),  in  this  proceeding 
that  allotted  Channel  221A  to  Amherst, 
New  York,  as  that  community's  first 
local  FM  service.  The  proposal  decision 
to  add  the  channel  to  Amherst  was 
preferred  over  adding  the  same  channel 
to  Lockport,  New  York,  because  he 
Amherst  allotment  provides  local 
service  to  a  commimity  that  has  foiu 
times  the  population  of  Lockport. 

EFFECTIVE  DATE:  October  13,  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  R. 
Barthen  Gorman,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memomndum  Opinion  and  Order,  MM 
Docket  No.  96-240,  adopted  September 
1, 1999,  and  released  September  17, 
1999.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hoius 
in  the  FCC's  Reference  Information 
Center  at  Portals  11,  CY-A257,  445  12th 
Street,  SW,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  hitemational 
Transcription  Service.  Inc.,  (202)  857- 
3800,  1231  20th  Street.  NW., 
Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousoe. 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

IFR  Doc.  99-26419  Filed  10-12-99;  8:45  am] 

BNXINO  CODE  671 2-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  No.  99-1945;  MM  Docket  No.  99-235; 
RM-9643] 

Radio  Broadcasting  Services;  Ingram, 
TX 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  allots  Channel 
243A  at  Ingram,  Texas,  in  response  to  a 
petition  filed  by  Ingram  Radio 
Broadcasting  Company.  See  64  FR 
36323.  July  6. 1999.  The  coordinates  for 
Channel  243A  at  Ingram  are  30-04-30 
NL  and  99-14-06  WK.  Mexican 
concurrence  has  been  received  for  the 
allotment  of  Channel  243A  at  Ingram. 
With  this  action,  this  proceeding  is 
terminated.  A  filing  window  for 
Channel  24  3  A  at  Ingram  will  not  be 
opened  at  this  time.  Instead,  the  issue  of 
opening  a  filing  window  for  this 
channel  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 
DATES:  Effective  November  8, 1999. 
FOR  further  information  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  99-235, 
adopted  September  15, 1999,  and 
released  September  24,  1999.  The  full 
text  of  this  Conunission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Conmiission's  Reference  Center,  445 
12th  Street,  SW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc..  1231  20th 
Street.  NW.,  Washington,  DC  20036, 
(202)  857-3800,  facsimile  (202)  857- 
3805. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

47  CFR  PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.202    [Anwnded] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Ingram,  Channel  243A. 


Federal  Communications  Commission. 

Jolm  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau . 

[FR  Doc.  99-26688  Filed  10-12-99;  8:45  am] 

BILUNO  0006  6712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  223 

[Dock*!  No.  980331080-9269-02;  I.D. 
091799A] 

RIN  0648-AK66 

Sea  Turtle  Conservation;  Shrimp 
Trawling  Requirements 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Conunerce. 

ACTION:  Interim  final  rule. 

summary:  The  National  Marine 
Fisheries  Service  (NMFS)  is  issuing  this 
interim  final  rule  to  eunend  the 
regulations  that  require  most  shrimp 
trawlers  to  use  turtle  excluder  devices 
(TEDs)  in  the  southeastern  Atlantic, 
including  the  Gulf  of  Mexico,  to  reduce 
the  incidental  capture  of  endangered 
and  threatened  sea  turtles  during 
shrimp  trawling.  Specifically,  we  are 
extending  for  one  additional  year  the 
approved  use  of  the  Parker  soft  TED. 
DATES:  This  rule  is  effective  October  13, 
1999.  Comments  on  this  rule  are 
requested,  and  must  be  received  by 
December  13, 1999. 
ADDRESSES:  Comments  on  this  action 
should  be  addressed  to  the  Chief, 
Endangered  Species  Division,  Office  of 
Protected  Resources,  NMFS.  1315  East- 
West  Highway.  Silver  Spring,  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  A.  Oravetz.  727-570-5312. 
SUPPLEMENTARY  INFORMATION: 

Background 

All  sea  turtles  that  occw  in  U.S. 
waters  are  listed  as  either  endangered  or 
threatened  under  the  Endangered 
Species  Act  of  1973  (ESA).  The  Kemp's 
ridley  (Lepidochelys  kempii), 
leatherback  (Dermochelys  coriacea),  and 
hawksbill  {Eretmochelys  imbricata)  are 
listed  as  endangered.  Loggerhead 
[Ckxretta  caretta]  and  green  [Chelonia 
mydas)  tiurtles  are  listed  as  threatened, 
except  for  breeding  populations  of  green 
turtles  in  Florida  and  on  the  Pacific 
coast  of  Mexico,  which  are  listed  as 
endangered. 


Federal  Register /Vol.  64,  No.  197 /Wednesday,  October  13,  1999 /Rules  and  Regulations       55435 


The  incidental  take  and  mortality  of 
these  species,  as  a  result  of  shrimp 
trawling  activities,  have  been 
docimiented  in  the  Gulf  of  Mexico  and 
along  the  Atlantic  seaboard.  Under  the 
ESA  and  its  implementing  regulations, 
taking  sea  tiulles  is  prohibited,  with 
exceptions  identified  in  50  CFR 
223.206.  Existing  sea  turtle  conservation 
regulations  (50  CFR  223.206  and 
223.207)  require  most  shrimp  trawlers  - 
operating  in  the  Gulf  and  Atlantic 
Areas,  defined  at  50  CFR  222.102,  to 
have  a  NMFS-approved  TED  installed  in 
each  net  rigged  for  fishing,  year  round. 
Current  TEDs  approved  by  NMFS  for 
shrimp  trawling  include  single-grid 
hard  TEDs,  hooped  hard  TEDs 
conforming  to  a  generic  description,  two 
types  of  special  hard  TEDs,  and  one 
type  of  soft  TED-the  Parker  soft  TED. 

NMFS  approved  the  Parker  TED 
through  an  April  13, 1998,  interim  final 
rule  (63  FR  17948).  Without  an 
extension,  that  rule  would  lapse  on 
October  13, 1999.  NMFS  limited  the 
duration  of  that  rule  to  18-months  so 
that  if  an  evaluation  of  the  effectiveness 
of  the  Parker  TED  in  commercial  use 
showed  that  the  Parker  TED  was  not 
elective  at  excluding  sea  tiutles,  NMFS 
could  allow  the  Parker  TED  to  lapse.  If 
the  Parker  TED  was  foimd  to  be  effective 
at  excluding  sea  turtles,  the  interim  rule 
would  be  adopted  as  final  incorporating 
any  necessary  technical  changes  that 
might  result  from  the  TED  testing  and 
commercial  use  during  the  18-month 
period.  At  this  time,  NMFS'  data  are 
inconclusive,  and  NMFS  is  imable  to 
make  a  final  determination  regarding 
the  effectiveness  of  Parker  TEDs  under 
commercial  fishing  condition.  To 
provide  for  further  data  collection, 
NMFS  is  extending  the  effectiveness  of 
the  interim  rule  for  12  months. 

Evaluation  of  the  Parker  TED 

NMFS  looked  at  many  aspects  of  the 
Parker  soft  TED's  performance  over  the 
past  2  years  in  both  the  Gulf  of  Mexico 
and  the  South  Atlantic.  Observers 
placed  aboard  commercial  trawlers  have 
documented  sea  turtle  capture  rates  and 
finfish  bycatch  reduction.  Intensive  law 
enforcement  efforts  have  been  used  to 
ensure  and  dociunent  fishermen's 
compliance  with  the  technical 
requirements  for  using  the  Parker  TED. 
NMFS'  gear  specialists  have  traveled 
extensively  throughout  the  Southeast  to 
provide  training  to  net  shops  and 
trawler  fleets  in  the  proper  installation 
and  use  of  the  Parker  TED.  The  gear 
specialists  have  also  provided  follow-up 
assistance  to  fishermen  and  net  makers. 


Observer  Information 

NMFS'  observer  information  generally 
shows  that  the  Parker  TED  does  not 
have  a  problem  with  sea  turtle  captiu«s. 
In  1997-1998,  observers  documented 
three  tiutle  captures  in  nets  equipped 
with  Parker  TEDs  in  nearshore  waters  in 
the  South  Adantic  area.  A  total  of  190 
tows  were  observed,  for  515  hours  of 
trawling.  The  resulting  turtle  catch  rate 
(Catch  per  unit  effort,  or  CPUE)  was 
0.005  turtles  per  100  ft.  (30.5  m) 
headrope-hour.  In  1997,  observers 
dociunented  62  tows  in  the  South 
Atlantic  area  aboard  trawlers  equipped 
with  hard  TEDs.  One  turtle  was 
observed  captured  in  161  hours  of 
trawling,  for  a  CPUE  of  0.005  turUes  per 
100  ft  (30.5  m)  headrope-hour. 
Observations  in  the  Gulf  of  Mexico 
revealed  a  similar  situation,  although 
turtle  catch  rates  in  the  Gulf  are  much 
lower  overall.  In  1998, 133  tows  using 
Parker  TEDs,  totaling  1,352  trawl  hours, 
were  observed  in  the  offshore  waters  of 
the  Gulf  of  Mexico:  no  tiutle  captures 
were  observed.  We  also  observed  2,081 
offshore  shrimp  tows  using  hard  TEDs, 
for  a  total  of  9,632  hours.  Two  turtles 
were  captured,  representing  a  CPUE  of 
0.0001.  The  observed  catch  rates  for 
shrimp  trawlers  using  hard  TEDs  and 
Parker  TEDs  are  small  and,  therefore,  it 
is  difficult  to  make  definitive 
comparisons.  Observers  experienced 
difficidty  in  finding  vessels  using  Parker 
TEDs  to  make  trips  with,  contributing 
somewhat  to  the  small  niunber  of  Parker 
TED  tows  observed.  Still,  the  available 
observer  data  indicates  that  the  Parker 
TED's  turtle  catch  rate  is  probably 
comparable  to  the  catch  rates  of  hard 
TEDs. 

Several  observer  trips  have  also  been 
made  specifically  to  test  the  Parker 
TED's  potential  as  a  bycatch  reduction 
device  (BRD).  The  tests  are  made  by 
comparing  the  catches  from  two  nets 
pulled  simultaneously  by  a  trawler — 
one  net  is  equipped  with  a  Parker  TED 
and  the  other  with  a  hard  TED.  The  Gulf 
and  South  AUantic  Fisheries 
Development  Foimdation  (GSAFDF) 
and  the  South  Carolina  Department  of 
Natiual  Resources  (SCDNR)  conducted 
independent  tests  of  the  Parker  TED  in 
the  Atlantic  in  the  fall  of  1997.  The 
GSAFDF  and  SCDNR  tests  showed  a 
greater  shrimp  loss  compared  to 
standard  tests  in  for  hard  TED-equipped 
net.  The  bycatch  reduction  rates  for 
weakfish  and  Spanish  mackerel,  the  two 
primary  bycatch  species  of  concern  in 
the  AUantic.  were  32.1  and  45.96 
percent  fitjm  the  GSAFDF  data  and 
25.02  and  79.78  percent  from  the 
SCDNR  data.  These  tests  showed  that 
the  Parker  TED  is  effective  for  excluding 


Spanish  mackerel  but  does  not  meet  the 
40  percent  exclusion  rate  for  weakfish 
that  is  a  criterion  for  certification  as  a 
BRD  imder  the  South  Atlantic  Shrimp 
Fishery  Management  Plan.  The  GSAFDF 
also  did  considerable  testing  of  the 
Parker  TED  in  1998  and  1999  in  the  Gulf 
of  Mexico  where  red  snapper  is  the 
bycatch  species  of  concern.  That  testing 
revealed  a  7  percent  shrimp  loss, 
compared  to  a  hard  TED.  A  preliminary 
analysis  of  the  red  snapper  catch  rate 
shows  a  33  percent  reduction,  which 
would  not  meet  the  criterion  for 
certification  as  a  BRD  in  the  Gulf. 
Currendy  a  modified  Parker  TED,  using 
a  4  x  6  inch  (10.2  X  15.2  cm]  panel,  is 
being  tested  as  a  BRD  off  South  Carolina 
through  a  permit  issued  by  NMFS,  to 
determine  whether  the  smaller-mesh 
panel  can  increase  the  bycatch 
reduction  rate. 

Observations  by  Law  Enforcement 

The  Protected  Resources  Enforcement 
Team  (PRET)  is  a  specially-equipped 
team  of  NMFS  law  enforcement  officers 
that  was  formed  to  focus  enforcement 
attention  on  protected  resoiuces  issues- 
primarily  TEDs-in  the  Southeast.  The 
PRET  has  placed  priority  on  ensiuing 
compliance  with  the  requirements  for 
the  newly  introduced  Parker  TED.  The 
PRET  has  not  encountered  many  shrimp 
trawlers  actually  using  the  Parker  TED, 
despite  intensive  patrol  efforts.  In  1998, 
the  PRET's  first  year  in  operation,  the 
team  logged  488  hours  of  at-sea  patrols, 
boarding  261  vessels  as  part  of  the  TED 
compliance  project.  PRET  boardings  in 

1998  focused  on  nearshore  shrimping 
groimds  along  the  coasts  of  Texas, 
Louisiana,  Georgia,  and  South  Carolina. 
A  large  portion  of  the  PRET's  efforts  in 

1999  have  been  dedicated  to  patrols 
along  the  Texas  coast,  due  to  the 
continuing  concern  over  the  number  of 
dead  sea  turtles  that  strand  on  Texas 
beaches.  From  March  16, 1999,  through 
August  19, 1999,  the  PRET  boarded  241 
vessels  along  the  Texas  and  Louisiana 
coasts. 

Only  two  boats  using  Parker  TEDs 
have  been  encountered  by  the  PRET 
during  449  boardings  in  the  Gulf  of 
Mexico  over  2  years.  Both  boats  were 
operated  by  the  same  company  which 
had  installed  Parker  TEDs  on  its  boats 
in  1998.  When  one  of  the  boats  was 
encoimtered  in  the  siunmer  of  1998,  the 
recenUy-installed  Parker  TEDs  were  in 
good  condition  and  in  full  compliance 
with  the  regulations.  When  the  second 
boat  was  boarded  in  the  summer  of 
1999.  the  boat's  Parker  TEDs  were  in 
bad  disrepair  and  had  apparendy 
received  no  maintenance  in  a  long  time, 
possibly  not  since  being  installed  a  year 
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earlier.  The  boat  was  cited  for  the 
violation. 

Enforcement  efforts  in  the  South 
Atlantic  also  indicate  that  use  of  the 
Parker  TED  in  the  shrimp  fleet  may  be 
very  low.  The  PRET  only  documented 
one  trawler  equipped  with  Parker  TEDs 
during  53  boardings  in  1998.  NMFS  gear 
specialists  accompanied  SCDNR 
enforcement  officers  on  patrols  of  state 
waters  during  May  1999.  Out  of 
approximately  40  trawlers  boarded  at 
sea,  two  were  using  Parker  TEDs.  The 
U.S.  Coast  Guard  Group  in  Charleston. 
SC.  reports  boarding  only  4  boats  with 
Paricer  TEDs  over  the  past  2  years.  No 
violations  were  reported  from  these 
seven  boardings. 

Ofanrvations  of  Gear  Specialists 

The  installation  specifications  for  the 
Parker  TED  included  an  imprecedented 
level  of  technical  detail  compared  to 
previous  soft  TED  regulations.  The 
specifications  included  new 
requirements  such  as  limiting 
installation  to  only  certain  styles  of  nets, 
exact  mesh  coimts  for  fixing  the  location 
of  the  soft  TED  panel  in  the  net,  and 
detailed  sewing  instructions  for 
attaching  the  panel  to  the  net.  As 
discussed  in  the  April  13, 1998  interim 
final  rule  (63  FR  17948),  NMFS  believes 
that  this  level  of  technical  specificity  is 
required  for  the  Parker  TED  to  achieve 
a  proper  shape  and  exclude  turtles 
efiiactively. 

NMFS  provided  intensive  technical 
training  to  assist  the  shrimp  industry  to 
adopt  these  stringent  technical 
requirements.  During  1998  and  1999, 
NMFS  gear  specialists  held  training 
sessions  throughout  the  southeastern 
United  States  to  improve  TED  technical 
operation  and  compliance.  Technology 
transfer  methodology  included  the 
development  of  improved  training  and 
educational  materials  which  were 
distributed  through  the  Coast  Guard, 
Sea  Grant,  by  direct  mailouts,  and 
through  TED  skill  building  workshops. 
Workshops  included  multimedia 
presentations  and  hands-on  instruction 
which  have  proven  highly  effective  in 
transferring  technical  information.  TED 
operational  manuals  were  distributed  to 
assist  fishermen  in  complying  with  TED 
regulations  and  to  assist  in  solving  TED 
operational  problems.  In  spring  1998, 
the  training  specifically  focused  on  net 
shops  around  the  entire  Atlantic  and 
Gulf  coasts.  Those  training  sessions 
reviewed  the  new  Parker  TED  regulatory 
requirements  and  included  hands-on 
training  installing  Parker  TEDs. 
Generally,  the  net  makers  were  able  to 
learn  how  to  install  the  Parker  TED 
according  to  the  regulations  quickly. 
Gear  specialists  provided  follow-up 


visits  to  work  with  some  net  makers 
who  had  difficulties.  Subsequent 
workshops  in  1998  and  1999  have  been 
primarily  addressed  to  the  fishermen 
and  to  ensuring  proper  commercial  use 
of  TEDs. 

The  gear  specialists  also  held 
workshops  for  NMFS,  Coast  Guard,  and 
state  law  enforcement  personnel.  The 
purpose  of  these  workshops  was  to 
review  the  complete  enforcement 
process  for  TEDs,  including  descriptions 
of  TEDs,  establishing  at-sea  protocols  for 
boarding  vessels,  checking  Parker  TEDs 
and  hard  TEDs  for  correct  installation, 
and  conducting  training  of  new 
enforcement  officers.  NMFS  gear  experts 
also  accompanied  NMFS,  Coast  Giiord, 
and  state  law  enforcement  personnel 
during  at-sea  and  dockside  boarding^  to 
provide  hands-on  technical  training  and 
assistance  and  to  collect  information  on 
TED  technical  performance  and 
compliance.  This  assistance  was 
provided  in  North  Carolina,  South 
Carolina,  Georgia,  Florida,  Alabama  and 
Louisiana.rtod  Texas. 

During  the  period  May-July  1999. 
three  NMFS  gear  specialists  provided  22 
days  of  assistance  to  fishermen  in  North 
Carolina,  South  Carolina  and  Georgia  in 
modifying  their  TEDs  to  comply  with 
actions  implemented  under  the 
leatherback  turtle  contingency  plan  (64 
FR  25460,  May  12, 1999;  64  FR  27206, 
May  19, 1999;  64  FR  28761,  May  27, 
1999;  64  FR  29805,  June  3,  1999). 
Although  almost  all  fishermen  used 
hard  TEDs  with  a  large  escape  opening 
to  comply  with  the  leatherback 
contingency  plan,  the  gear  specialists 
foimd  10  vessels  in  McClellanville,  SC, 
that  were  equipped  with  Parker  TEDs 
modified  to  use  the  leatherback  escape 
opening.  The  fishermen  reported  little 
difficulty  in  successfoUy  making  the 
leatherback  modification  to  their  Parker 
TEDs. 

During  the  months  of  March,  April 
and  May,  1999,  NMFS  gear  specialists 
visited  net  shops  along  the  Texas  coast 
to  provide  follow-up  Parker  TED 
training  if  necessary,  but  foimd  no  net 
shops  still  making  Parker  TEDs  in 
Texas.  On  the  East  Coast,  the  gear 
specialists  have  confirmed  with  one  net 
shop  in  each  state  (Florida,  Georgia, 
South  Carolina,  and  North  Carolina)  that 
they  were  still  installing  Parker  TEDs  in 
1999.  Those  shops  reported  no  ongoing 
technical  problems.  One  of  those  net 
shops  has  also  made  a  practice  of  selling 
uninstalled  TED  excluder  panels 
directly  to  fishermen.  NMFS  has  not 
encountered  any  trawlers,  however,  that 
had  one  of  these  do-it-yourself  Parker 
TEDs. 


Comments  on  the  April  13, 1998 
Interim  Final  Rule 

NMFS  received  one  letter  on  the  April 
13, 1998,  interim  final  rule  that  allowed 
the  use  of  the  Parker  soft  TED.  The 
commenter  supported  the  approval  of 
the  Parker  TED,  but  expressed  several 
qualifying  concerns. 

Comment  1:  The  commenter 
questioned  whether  the  TED  testing 
conducted  on  the  Parker  TED  was  risk- 
averse  enough,  considering  the  known 
problems  with  testing  soft  TEDs. 
Specifically,  NMFS  had  not  tested  every 
net-TED  combination  with  a  full  sample 
of  25  test  tiulles. 

Response:  The  April  13, 1998.  interim 
final  rule  provided  a  detailed  discussion 
of  the  two  TED  testing  sessions  that 
were  tised  to  approve  the  Parker  soft 
TED.  Those  TED  testing  sessions 
included  several  changes  to  the  testing 
protocol  from  previous  tests  that 
significantly  increased  the  test's  risk- 
aversion  for  approving  new  TEDs.  The 
most  significant  change  was  to  limit  the 
approval  of  successful  candidate  soft 
T^s  to  demonstrably  compatible  net 
sizes  and  styles.  The  1998  TED  tests 
included  107  tiutle  exposures  to  Parker 
TEDs  in  various  net  configurations.  All 
107  turtles  escaped  the  nets.  NMFS  also 
considered  the  installation 
compatibility  of  the  Parker  TED  in 
various  nets.  On  that  basis,  NMFS 
excluded  2-seam,  balloon  trawls  with 
bibs  and  trawls  in  which  the  body  taper 
is  greater  than  4  bars  - 1  point  fiom  use 
with  the  Parker  TED.  Parker  TEDs 
installed  in  those  trawl  styles  were 
observed  to  cxal  upwards  into  the  8- 
inch  (20.3-cm)  mesh  section  of  the 
excluder  panel,  creating  an  area  where 
turtles  might  become  entangled.  NMFS 
also  excluded  triple-wing  trawls,  which 
were  not  tested.  The  current  testing 
protocol,  which  combines  diver 
observations  Vrith  exposure  of  small 
turtles  to  candidate  TEDs,  provides  a 
risk-averse  method  for  approving  new 
soft  TED  candidates,  sudi  as  the  Parker 
TED,  in  a  variety  of  appropriate  net 
combinations.  

The  experimental  TED  testing 
conducted  in  1998  provides  a  further 
example  of  that  risk-averse  approach. 
NMFS  conducted  additional  testing  on 
the  Parker  TED  in  net  styles  that  had 
previously  been  excluded  from  approval 
with  the  Parker  TED.  A  triple-wing  net 
and  two  sizes  of  mongoose  nets,  all  with 
6  bars  - 1  point  (6b Ip)  body  tapers,  were 
tested.  All  three  net-TED  combinations 
had  a  strong  rolling-up  of  the  outer 
edges  of  the  4  inch  (10.2  cm)  and  the  8 
indi  (20.3  cm)  mesh  of  the  Parker  TED 
excluder  panel.  In  a  test  with  a  68  ft 
(20.7  m)  headrope-length  the  6blp 
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mongoose  net,  no  turtles  were  captured. 
Additional  industry  and  possibly 
NMFS'  testing  will  be  required, 
however,  before  this  design  can  be 
approved. 

Comment  2:  The  commenter  was 
concerned  that  the  tiutles  used  for  TED 
testing  in  1997  may  not  have  been 
properly  conditioned  and  that 
standardized  physiological  tests  to 
confirm  the  tiirtles'  fitness  were  not 
conducted. 

Response:  NMFS  agrees  that  proper 
conditioning  of  the  turtles  used  for  TED 
testing  is  important.  More  vigorous 
escape  behaviors  by  the  test  tiulles  are 
probably  more  representative  of  natiu-al 
turtle  behavior.  The  current  practice  is 
to  try  to  condition  the  tiutles  in  large, 
fi«e-swimming  pens  for  at  least  4  weeks 
prior  to  using  the  turtles  for  TED  testing. 
Physiological  data  have  been  collected 
to  help  determine  how  different 
conditioning  regimes  affect  the  turtles' 
stress  response  to  the  TED  tests,  such  as 
blood  pH  and  blood  lactate  levels.  The 
analysis  of  those  data,  however,  has  not 
been  completed,  and  we  do  not  know 
whether  different  conditioning  regimes 
result  in  different  physiological  stress 
levels.  The  goals  in  conducting  the  TED 
test  are  to  provide  a  meaningful 
examination  of  candidate  TEDs  while 
minimizing  stress  and  risk  to  the  turtles. 
Ciurent  practices,  which  include  5- 
minute  limits  on  the  exposure  to  TEDs, 
limits  on  the  safe  water  temperatiu«s, 
and  full-time  cariei  fi-om  animal 
husbandry  experts,  have  resulted  in  a 
perfect  safety  record  for  the  turtles  used 
in  TED  testing.  Even  with  these 
practices,  there  will  always  be  natural 
variability  in  the  environmental 
conditions  and  the  fitness  of  the  turtles. 
For  that  reason,  every  TED  testing 
session  is  based  on  the  performance  of 
the  tiutles  in  a  control  TED,  not  on 
comparisons  with  previous  TED  testing 
sessions.  While  NMFS  continues  to 
investigate  the  role  of  various 
physiological  measures  on  the  tiutles' 
fitness  and  behavior,  the  controls  ensure 
that  the  1997  TED  tests,  as  well  as  futiue 
tests,  are  a  rigorous  examination  of 
candidate  TEDs. 

Comment  3:  The  commenter 
recommended  that  NMFS  adopt  a 
regulatory  certification  process  for  net 
installers,  stating  this  would  be  a  more 
efScient  way  of  ensuring  proper 
installation  of  the  Parker  TED  than 
NMFS  proposed  use  of  technical 
assistance  to  fishermen  and  net  makers 
and  enforcement  siuveillance  for  correct 
TED  use. 

Response:  NMFS  explicitly 
considered  adopting  a  net  maker 
certification  program  in  the 
Environmental  Assessment/Regulatory 


Impact  Review  (EA/RIR)  for  the  interim 
final  rule.  In  summary,  NMFS 
determined  that  a  certification  program 
would  create  a  large  administrative  and 
bureaucratic  burden  on  the  government 
and  a  clumsy  regulatory  requirement 
affecting  the  net  makers  and  the 
fishermen.  The  TED  regulations  already 
include  prohibitions  on  selling  or  using 
non-approved  TEDs  (50  CFR 
223.250(b)).  Also,  the  technical 
specifications  for  what  constitutes  an 
approved  Parker  TED  are  extremely 
detailed.  Therefore,  there  would  be  little 
advantage  for  enforcement  from  an 
additional  regulatory  certification 
requirement.  NMFS  believes  that  the 
limited  enforcement  resources  for 
ensuring  compliance  with  the  TED 
regulations  are  best  spent  by  conducting 
at-sea  patrols  and  boardings  of  actively 
fishing  trawlers  and  by  providing 
dockside  assistance  to  fishermen. 

Comment  4:  The  commenter  was 
concerned  about  the  durability  of  soft 
TEDs  and  their  installation  over  time. 

Response:  The  commenter  is  referring 
to  two  separate  problems  with  soft  TEDs 
that  inherently  result  from  the  use  of 
soft,  flexible  webbing  for  the  TED.  The 
first  is  the  soft  TED's  fragile  material 
relative  to  hard  TEDs.  The  webbing  in 
a  soft  TED  may  easily  be  cut  or  damaged 
during  normal  trawling  activities;  for 
example,  from  encountering  small 
sharks,  shell  fragments,  rocks,  corals, 
and  wood  debris.  The  second  is  that 
tensions  on  the  soft  TED  and  the  net 
diuing  trawling  may  eventually  stretch 
the  net  or  the  excluder  panel  so  that 
pockets  or  slack  webbing  appear  and 
cause  turtle  entanglements. 

NMFS  is  also  aware  of,  and  concerned 
by,  these  problems  which,  in  part,  is 
why  the  Parker  TED  was  approved  for 
a  limited,  18-month  period.  Part  of  the 
goal  of  the  enforcement  and  training 
programs  has  been  to  document  the 
extent  to  which  these  problems  do  occur 
with  the  Parker  TED  in  commercial  use. 
NMFS  believes  that  the  design  of  the 
Parker  TED  and  its  stringent  installation 
requirements  make  it  much  less 
susceptible  to  losing  its  shape  than 
previous  styles  of  soft  TEDs.  NMFS 
enforcement  and  training  programs,  in 
fact,  have  not  discovered  that  stretching 
has  been  a  problem  with  Parker  TEDs. 
NMFS  has  only  observed  a  few  Parker 
TEDs  in  commercial  use,  however,  and 
further  evaluation  of  the  durability  and 
installati6n  of  this  design  over  time  is 
needed. 

NMFS  recognized  from  the  outset  that 
no  soft  TED,  constructed  of 
polyethylene  or  polypropylene  webbing, 
would  be  immime  to  routine  damage. 
Shrimpers  who  use  soft  TEDs  must 
continually  inspect  their  TEDs  and 


repair  holes  and  damage  as  soon  as  they 
appear.  Inspecting  the  panel  of  a  soft 
"TED  is  a  difficult  and  time-consuming 
task,  especially  compared  to  inspecting 
a  hard  TED.  Most  shrimpers  can  check 
the  condition  of  their  hud  TEDs 
visually  before  every  tow,  but  a  soft  TED 
cannot  be  inspected  through  the  outside 
of  a  wet  trawl.  The  one  boat  using  a 
Parker  TED  in  the  Gulf  of  Mexico  that 
NMFS  encountered  apparency  did  not 
perform  proper  maintenance  on  the  soft 
TEDs,  and  these  TEDs  had  deteriorated 
badly  over  the  course  of  a  year.  Even 
with  proper  maintenance,  NMFS 
estimates  that  soft  TED  panels  need  to 
be  replaced  once  a  year,  on  average. 
Anecdotal  reports  from  fishermen  and 
net  makers  in  Texas  indicate  that 
virtually  no  one  uses  Parker  TEDs  in 
that  area  because  the  fishermen  do  not 
want  the  time  biuden  or  the 
responsibility  of  checking  and  repairing 
the  panels.  In  the  Atlantic,  the  few 
Parker  TEDs  observed  did  not  have 
problems  with  holes  or  damage  and 
likely  were  receiving  proper 
maintenance. 

Provisions  of  this  Interim  Final  Rule 

This  interim  final  rule  extends  the 

approved  use  of  the  Parker  TED  through 
October  13,  2000.  This  interim  final  rule 
makes  no  changes  to  the  technical 
requirements  for  the  Parker  TED  nor  to 
the  restrictions  on  the  styles  of  net  in 
which  it  may  be  installed. 

NMFS  initially  limited  the  approval 
of  the  Parker  TED  to  an  18-month  period 
for  two  reasons.  First,  NMFS  limited  the 
duration  so  that  if  an  evaluation  of  the 
effectiveness  of  the  Parker  TED  in 
commercial  use  showed  that  the  Parker 
TED  was  not  effective  at  excluding  sea 
turtles,  NMFS  could  allow  the  approval 
to  lapse.  If  the  Parker  TED  was  found  to 
be  effective  at  excluding  sea  turtles,  the 
interim  rule  would  be  adopted  as  final 
incorporating  any  necessary  technical 
changes  that  might  result  from  the  TED 
testing  and  commercial  use  during  the 
18-month  period.  Second,  NMFS 
expected  that  there  would  be  additional 
commercial  testing  by  industry  of  the 
Parker  TED  in  other  net  sizes  and  styles, 
under  NMFS  authorization.  If  additional 
net  sizes  and  styles  were  found  to  be 
compatible  with  the  Parker  TED,  NMFS 
would  expand  the  authorized  use  of  the 
Parker  TED  in  finalizing  the  rule.  NMFS 
observations  of  commercial  use  of  the 
Parker  TED  do  generally  indicate  that  it 
effectively  excludes  turtles.  This 
conclusion  is  tempered,  however,  by  the 
small  number  of  vessels  with  Parker 
TEDs  that  have  actually  been  observed 
and  by  the  troubling  lack  of 
maintenance  seen  in  one  of  those  cases. 
The  anticipated  commercial  testing  of 
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additional  net  sizes  and  styles  has  also 
not  taken  place.  One  vessel  is  currently 
collecting  information  on  a  Parker  TED 
with  a  modiiied  panel,  to  determine 
whether  the  modified  panel  excludes 
more  finfish  bycatch.  NMFS  believes 
that  extending  the  approved  use  of  the 
Parker  TED  for  an  additional  year  will 
allow  additional  information  to  be 
collected  for  a  better  final  decision.  This 
extension  will  allow  fishermen 
ciimntly  using  Parker  TEDs  to  continue 
to  do  so  and  will  give  more  time  for 
testing  additional  modifications.  The 
small  number  of  fishermen  using  Parker 
TEDs  and  the  apparently  high 
effectiveness  of  the  Parker  TED  meem 
that  this  extension  will  not 
unnecessarily  impact  sea  tiutles. 

Request  for  Comments 

NMFS  is  requesting  input  and  will 
accept  written  comments  (see 
ADDRESSES)  on  this  interim  final  rule 
until  December  13. 1999.  Any 
comments,  suggestions,  or  additional 
data  and  information  on  this  action  will 
be  taken  into  consideration  before  a 
final  determination  is  made  on  a  final 
rule. 

Classification 

This  action  has  been  determined  to  be 
not  significant  for  piuposes  of  Executive 
Order  12866. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  finds  that  good 
cause  exists,  under  5  U.S.C.  553(b)(B),  to 
waive  prior  notice  and  an  opportunity 
for  public  comment  on  this  rule.  It  is 
impracticable  and  contrary  to  the  public 
interest  to  provide  prior  notice  and 
opportunity  for  comment  because  the 
shrimp  fishery  is  currently  underway  in 
the  offshore  and  eastern  Gulf  of  Mexico 
with  virtually  all  of  those  shrimp 
trawlers  required  to  use  TEDs.  The 
provisions  of  this  rule  allow  those 
fishermen  the  continued  option  of  a  soft 
TED  design,  to  comply  with  the  TED 
requirement,  hi  addition,  a  small 
number  of  fishermen  are  presently  using 
the  Parker  TED.  This  rule  will  allow 
those  fishermen  to  continue  to  use  their 
existing  gear  beyond  October  12, 1999. 
Otherwise,  they  would  be  forced  to 
remove  their  soft  TEDs  by  that  date  and 
replace  them  with  hard  TEDs.  Because 
this  final  rule  does  not  create  any  new 
regxilatory  burden,  but  instead  relieves 
regulatory  restrictions  by  continuing  an 
additional  option  for  complying  with 
existing  sea  tiutle  conservation 
requirements,  under  5  U.S.C.  553(d)(l] 
it  is  not  subject  to  a  30-day  delay  in 
effective  date. 

Because  prior  notice  and  opportunity 
for  public  comment  are  not  required  for 
this  rule  by  5  U.S.C.  553,  or  any  other 


law,  the  analytical  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  are  inapplicable. 

The  AA  prepared  an  EA/RIR  for  the 
April  13, 1998,  interim  final  rule  (63  FR 
17948)  that  approved  the  use  of  the 
Parker  TED.  The  EA  concluded  that  the 
rule  will  have  no  significant  impact  on 
the  hiunan  environment.  A  copy  of  the 
EA/RIR  is  available  (see  ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  223 

Endangered  and  threatened  species. 
Exports,  Imports,  Marine  mammals, 
Transportation. 

Dated:  October  7, 1999. 
Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  223  is  amended 
as  follows: 

PART223-THREATENED  MARINE 
AND  ANADROMOUS  SPECIES 

1.  The  authority  citation  for  part  223 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1531  - 1543;  subpart 
B,  §  223.12  also  issued  under  16  U.S.C.  1361 
etseq. 


§223.207    [Amended] 

2.  hi  §  223.207,  paragraph  (c) 
introductory  text,  remove  the  text 
"October  13, 1999"  and  add  in  its  place, 
"October  13,  2000". 
[FR  Doc.  99-26693  Filed  10-12-99;  8:45  am] 

BILUNG  CODE  3510-22-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Part  679 

[Docket  No.  990304063-9063-01 ;  I.D. 
100699B] 

Rsheries  of  the  Exclusive  Economic 
Zone  Off  Alasica;  Poiiocic  by  Vesaeis 
Catching  Poiiocic  for  Processing  by  the 
insfiore  Component  In  the  Bering  Sea 
Subarea 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

summary:  NMFS  is  prohibiting  directed 
fishing  for  pollock  by  vessels  catching 
pollock  for  processing  by  the  inshore 
component  in  the  Bering  Sea  subarea  of 
the  Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  This  action  is 


necessary  to  prevent  exceeding  the  1999 
pollock  total  allowable  catch  (TAC) 
specified  to  the  inshore  component  in 
the  Bering  Sea  subarea  of  the  BSAI. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.)  October  6, 1999,  until  2400 
hrs,  A.l.t.,  December  31, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Funmess,  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groimdfish  fishery  in  the 
BSAI  according  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP)  prepared  by  the 
North  Pacific  Fishery  Management 
Coimcil  imder  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Regulations  governing  fishing  by  U.S. 
vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

In  accordance  with  section  206(b)(1) 
of  the  American  Fisheries  Act  (AFA),  50 
percent  of  the  remainder  of  the  pollock 
TAC  in  the  BSAI,  after  the  subtraction 
of  the  allocation  to  the  pollock 
Community  Development  Quota  and  the 
subtraction  of  allowances  for  the 
incidental  catch  of  pollock  by  vessels 
harvesting  other  groundfish  species, 
shall  be  allocated  as  a  directed  fishing 
allowance  to  catcher  vessels  harvesting 
pollock  for  processing  by  the  inshore 
component.  Pursuant  to  the  AFA,  the 
final  1999  amount  of  pollock  allocated 
as  a  directed  fishing  allowance  for 
processing  by  the  inshore  component  of 
the  Bering  Sea  subarea  is  423,187  metric 
tons  (64  FR  12103.  March  11. 1999). 

In  accordance  with  §679.20(d)(l)(iii), 
the  Regional  Administrator  finds  that 
this  directed  fishing  allowance  soon 
will  be  reached.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for  pollock 
by  vessels  catching  pollock  for 
processing  by  the  inshore  component  in 
the  Bering  Sea  subarea  of  the  BSAI. 

Maximum  retainable  bycatch  amounts 
may  be  fotmd  in  the  regulations  at 
§  679.20(e)  and  (f). 

Gassification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  in  order  to 
prevent  exceeding  the  final  1999 
pollock  TAC  specified  to  the  inshore 
component  in  the  Bering  Sea  subarea  of 
the  BSAI.  A  delay  in  the  effective  date 
is  impracticable  and  contrary  to  the 
public  interest.  NMFS  finds  for  good 
cause  that  the  implementation  of  this 
action  cannot  be  delayed  for  30  days. 
Accordingly,  imder  5  U.S.C.  553(d),  a 
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delay  in  the  effective  date  is  hereby 
waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  October  6, 1999. 
Bruce  C  Morriiead, 

Acting  Director,  O^ce  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-26596  Filed  10-6-99;  4:42  pm] 
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Proposed  Rules 


Federal  Register 

Vol.  64.  No.  197 
VVedne.sHav.  October  1.3,  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pjlor  to  the  adoption  of  the  final 
rules. 


FEDERAL  ELECTION  COMMISSION 

11  CFR  Parts  100, 102.  and  104 
[Notice  1999-20] 

Rulemaking  Petition:  Reporting  by 
Political  Action  Committees;  Notice  of 
Availability 

agency:  Federal  Election  Commission. 
ACTION:  Rulemaking  petition:  notice  of 
availability. 

SUMMARY:  On  September  20,  1999,  the 
Commission  received  a  Petition  for 
Rulemaking  from  the  Project  on 
Government  Oversight  C'POGO").  The 
Petition  urges  the  Commission  to  revise 
various  rules  concerning  reports  filed  by 
political  action  committees  {"PACs"). 
The  Petition  is  available  for  inspection 
in  the  Commission's  Public  Records 
Office,  through  its  FAXLINE  service, 
and  on  its  Internet  site,  wrww.FEC.gov. 
DATES:  Statements  in  support  of  or  in 
opposition  to  the  Petition  must  be  filed 
on  or  before  November  12, 1999. 
ADDRESSES:  All  comments  should  be 
addressed  to  Rosemary  C.  Smith,  Acting 
Assistant  General  Counsel,  and  must  be 
submitted  in  either  written  or  electronic 
form.  Written  comments  should  be  sent 
to  the  Federal  Election  Commission,  999 
E  Street,  N.W.,  Washington,  DC  20463. 
Faxed  comments  should  be  sent  to  (202) 
219-3923,  with  printed  copy  follow-up. 
Electronic  mail  comments  should  be 
sent  to  PACreports@fec.gov. 
Commenters  sending  comments  by 
electronic  mail  should  include  their  full 
name  and  postal  service  address  within 
the  text  of  their  comments.  Comments 
that  do  not  contain  the  full  name, 
electronic  mail  address  and  postal 
service  address  of  the  commenter  will 
not  be  considered. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rosemary  C.  Smith,  Acting  Assistant 
General  Counsel,  or  Rita  A.  Reimer, 
Attorney,  999  E  Street,  N.W., 
Washington,  D.C.  20463,  (202)  694-1650 
or  (800)  424-9530  (toll  free). 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Election  Commission  ("EEC"  or 


"Commission")  has  received  a  Petition 
for  Rulemaking  from  the  Project  on 
Government  Oversight,  asking  that  it 
take  six  actions  with  regard  to  reports 
filed  by  Political  Action  Committees. 
Several  of  these  recommended  actions 
address,  in  whole  or  in  part,  internal 
Commission  procedures  that  are  not 
properly  the  subject  of  a  rulemaking. 
The  Commission  is  therefore  seeking 
comments  on  only  the  following 
portions  of  the  Petition,  which  address 
valid  rulemaking  concerns.  The 
parenthetical  numbers  reflect  the 
numbering  contained  in  the  Petition. 

The  issues  on  which  comments  are 
sought  include  (1)  revising  11  CFR  100.6 
to  require  PACs  to  list  as  an  affiliated 
organization  on  their  Statement  of 
Organization  any  soft  money  account  to 
wliich  they  forward  checks: '  (3) 
revising  11  CFR  102.9(a)(3)  to  require 
candidates  who  receive  PAC 
contributions  to  maintain  records  that 
list  each  PACs  full  name  and 
Commission  identification  number,  and 
11  CFR  100.12  to  require  them  to 
include  this  information  on  their  FEC 
reports:-  (5)  revising  11  CFR  104.8(d)(4) 
to  require  PACs  to  notify  the 
Commission  within  ten  days  of 
receiving  a  returned  contribution:  and 
(6)  revising  104.13(2)  to  require  PACs  to 
notify  candidates  within  ten  days  of  any 
in-kind  contribution. 

Copies  of  the  Petition  for  Rulemaking 
are  available  for  public  inspection  at  the 
Commission's  Public  Records  Office, 
999  E  Street,  N.W.,  Washington,  DC 
20463,  Monday  through  Friday  between 
the  hours  of  9:00  a.m.  and  5:00  p.m., 
and  on  the  Commission's  Internet  site, 
www.FEC.gov.  Interested  persons  may 
also  obtain  a  copy  of  the  Petition  by 
dialing  the  Commission's  FAXLINE 
service  at  (202)  501-3413  and  following 
its  instructions,  at  any  time  of  the  day 
and  week.  Request  document  #243. 

Consideration  of  the  merits  of  the 
Petition  will  be  deferred  until  the  close 
of  the  comment  period.  If  the 
Commission  decides  that  the  Petition 
has  merit,  it  may  begin  a  rulemaking 
proceeding.  Any  subsequent  action 
taken  by  the  Commission  will  be 
announced  in  the  Federal  Register. 


Datod:  October  7.  1999. 
Scott  R.  Thomas, 

Chairman.  Federal  Election  Cnmiiii'ssion. 
II'R  Unr..  99-2fifi,38  Filed  ll)-l2-99;  8:4.5  am) 
BILLING  CODE  6715-01-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  g9-NM-131-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Saab  Model 
SAAB  SF-340  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

action:  Propwsod  rale;  withdrawal. 


'  Tho  Qimmission  notes  that  rtiis  proposal  may 
also  implicate  11  CFR  102.2.  which  addresses 
Statements  of  Organization. 

2  The  Commission  notes  that  this  proposal  may 
also  implicate  11  CFR  104.3(a),  which  states  what 
information  about  campaign  receipts  must  l>e 
reported  to  the  Commission. 


SUMMARY:  This  action  withdraws  a 
notice  of  proposed  rulemaking  (NPRM) 
that  proposed  a  now  airworthiness 
directive  (AD),  applicable  to  Saab  Model 
SAAB  SF-340  series  airplanes.  That 
action  would  have  required  replacement 
of  the  existing  pneumatic  de-icing  boot 
pressure  indicator  switch  with  a  newly 
designed  switch.  Since  the  issuance  of 
the  NPRM,  the  Federal  Aviation 
Administration  (FAA)  has  received  new, 
data  that  demonstrates  that  the  unsafe 
condition  cannot  occur.  Accordingly, 
the  proposed  rule  is  withdrawn. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
add  a  new  airworthiness  directive  (AD), 
applicable  to  Saab  Model  SAAB  SF-340 
series  airplanes,  was  published  in  the 
Federal  Register  as  a  Notice  of  Proposed 
Rulemaking  (NPRM)  on  July  22. 1999 
(64  FR  39450).  The  proposed  rule  would 
have  required  replacement  of  the 
existing  pneumatic  de-icing  boot 
pressure  indicator  switch  with  a  newly 
designed  switch.  That  action  was 
prompted  by  an  occurrence  on  a  similar 
airplane  model  in  which  the  pneumatic 
de-icing  boot  indication  light  may  have 
provided  the  flightcrew  with  misleading 
information  as  to  the  proper  functioning 
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of  the  de-icing  boots.  The  proposed 
actions  were  intended  to  prevent  ice 
accumulation  on  the  airplane  leading 
edges,  which  could  reduce 
controllability  of  the  airplane. 

Actions  That  Occurred  Since  the  NPRM 
Was  Issued 

Since  the  issuance  of  that  NPRM,  the 
manufactiu^r  has  provided  the  Federal 
Aviation  Administration  (FAA)  with 
test  and  analytical  data  that  substantiate 
that  Saab  Model  SAAB  SF-340  series 
airplanes  feature  a  pneumatic  boot  de- 
icing  system  that  assiu-es  the  proper 
pneumatic  threshold  has  been  reached 
for  effective  pneumatic  de-ice  boot 
operation  prior  to  illuminating  the 
indication  light.  The  FAA  concludes 
that  the  de-icing  boot  design  on  Saab 
Model  SAAB  SF-340  series  airplanes 
includes  sufficient  robust  features  to 
preclude  the  unsafe  condition  addressed 
in  the  NPRM. 

FAA's  Conclusions 

Upon  further  consideration,  the  FAA 
has  determined  that  the  proposed 
actions  of  the  NPRM  (Docket  99-NM- 
131-AD)  are  unnecessary  because  the 
identified  unsafe  condition  does  not 
exist  on  Saab  Model  SAAB  SF-340 
series  airplanes.  Accordingly,  the 
proposed  rule  is  hereby  withdrawal. 

Withdrawal  of  this  notice  of  proposed 
rulemaking  constitutes  only  such  action, 
and  does  not  preclude  the  agency  from 
issuing  another  notice  in  the  future,  nor 
does  it  commit  the  agency  to  any  course 
of  action  in  the  future. 

Regulatory  Impact 

Since  this  action  only  withdraws  a 
notice  of  proposed  rulemaking,  it  is 
neither  a  proposed  nor  a  final  rule  and 
therefore  is  not  covered  under  Executive 
Order  12866,  the  Regulatory  Flexibility 
Act,  or  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979). 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Withdrawal 

Accordingly,  the  notice  of  proposed 
rulemaking,  Docket  99-NM-131-AD. 
published  in  the  Federal  Register  on 
July  22  (64  FR  39450),  is  withdrawn. 

Issued  in  Renton.  Washington,  on  October 
6, 1999. 
D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  99-26714  Filed  10-12-99;  8:45  am] 
NUJNG  CODE  4»10-1»-P 


DEPARTMENT  OF  DEFENSE 

DefMrtment  of  ttie  Army,  Corps  of 
Engineers 

33  CFR  Part  207 

Navigation  Regulations 

AGENCY:  U.S.  Armv  Corps  of  Engineers, 
DoD. 

ACTION:  Notice  of  proposed  rulemaking 
and  request  for  comments. 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers  is  proposing  to  amend  the 
regulations  which  establish  restricted 
areas  at  Bonneville  Lock  and  Dam,  at 
McNary  Lock  and  Dam,  at  Ice  Harbor 
Lock  and  Dam,  at  Lower  Monumental 
Lock  and  Dam,  at  Little  Goose  Lock  and 
Dam,  and  at  Lower  Granite  Lock  and 
Dam  on  the  Columbia  and  Snake  Rivers, 
Oregon  and  Washington.  The  Corps  is 
making  adjustments  in  the  restricted 
area  boundaries  to  provide  a  greater 
margin  of  vessel  safety  fi-om  sudden 
dangerous  currents,  tiubulence,  and 
whirlpools  caused  by  the  operation  of 
spillways,  electrical  generators,  and 
navigation  locks.  Vessels,  except 
Government  vessels,  are  prohibited 
within  the  restricted  areas.  The 
restricted  areas  upstream  and 
downstream  from  the  spillways  can  be 
extremely  dangerous  should  vessels  be 
in  the  restricted  area  when  water  is 
released.  The  operation  of  electrical 
generators  and  spillway  gates  are 
remotely  controlled  from  Portland  and 
not  operated  by  personnel  at  the  facility. 
The  equipment  can  be  activated  within 
seconds,  creating  very  dangerous  water 
currents,  turbulence,  and  whirlpools. 
Operation  of  the  navigation  lock  also 
creates  a  very  dangerous  condition  in 
the  downstream  area.  Water  that  is 
discharged  fi"om  the  lock  discharge 
culvert  can  create  waves  up  to  6  feet. 
Therefore,  the  downstream  areas  are 
being  reclassified  from  "hazardous"  to 
"restricted"  at  McNar>  Lock  and  Dam, 
Columbia  River,  River  Mile  292.0;  at  Ice 
Harbor  Lock  and  Dam,  Snake  River, 
River  Mile  9.7;  at  Lower  Monumental 
Lock  and  Dam,  Snake  River,  River  Mile 
41.6;  at  Little  Goose  Lock  and  Dam, 
Snake  River,  River  Mile  70.3;  and  at 
Lower  Granite  Lock  and  Dam,  Snake 
River,  River  Mile  107.5.  A  change  in 
alignment  of  the  downstream  restricted 
area  at  Bonneville  Lock  and  Dam,  and 
the  upstieam  restricted  areas  at  McNary 
Lock  and  Dam  and  at  Ice  Harbor  Lock 
and  Dam  are  being  made  to  protect  the 
boating  pubhc. 

DATES:  Comments  must  be  submitted  on 
or  before  November  29, 1999. 


ADDRESSES:  U.S.  Army  Corps  of 
Engineers,  ATTN:  CECW-OD,  20 
Massachusetts  Avenue,  NW, 
Washington,  DC  20314-1000. 
Comments  may  also  be  faxed  to  (202) 
761-1685  or  e-mail  to: 
James.D.Hilton@iusace.army.niil. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  Hilton,  Dredging  and  Navigation 
Branch,  CECW-OD  at  (202)  761-8830, 
or  Mr.  Jim  Runkles,  (541)  374-8344,  ext. 
254  for  Bonneville  Lock  and  Dam  or  Ms. 
Aim  Glassley  at  (509)  527-7115  for 
McNary,  Ice  Harbor,  Lower 
Monumental,  Little  Goose,  and  Lower 
Gnmite  Loclcs  and  Dams. 
SUPPLEMENTARY  INFORMATION:  Piusuant 
to  its  authorities  in  Section  4,  7,  and  28 
of  the  Rivers  and  Harbors  Act  of  191 7 
(40  Stat.  266;  33  U.S.C.  1)  and  Chapter 
XIX  of  the  Army  Appropriations  Act  of 
1919  (40  Stat.  892;  33  U.S.C.  3),  the 
Corps  proposes  to  amend  the 
regulations  in  33  CFR  207.718.  The 
Corps  is  proposing  to  amend  the 
regulations  in  33  CFR  207.718(v).  (w)(l). 
(w)(4),  (w)(5),  (w)(6),  (w)(7),  and  (w)(8). 
Paragraph  (v)  is  being  deleted  since  the 
area  below  the  dams  at  McNary,  Ice 
Harbor,  Lower  Monumental,  Little 
Goose,  and  Lower  Granite  is  being 
changed  from  "hazardous"  to 
"restricted".  Signs  will  mark  the 
restricted  areas.  The  redisignation  of  the 
downstream  area  from  "hazardous"  to 
"restricted"  is  to  prohibit  vessels, 
except  govenunent  vessels,  from 
entering  the  area.  Under  a  hazardous 
designation,  vessels  could  enter  at  their 
own  risk.  An  increase  in  fishing  vessels 
into  the  hazardous  area  in  pursuit  of 
adult  salmon  and  steelhead  is  of  great 
concern,  since  the  electrical  generators 
and  spillway  gates  are  operated 
remotely  from  Portland.  There  are  no 
personnel  at  the  dam  to  warn  boaters  of 
an  immediate  release  of  water. 
Paragraph  (w)(l)  is  being  amended  to 
provide  an  additional  margin  of  safety 
for  recreational  boaters  operating  below 
Boimeville  Lock  and  Dam  during  the 
discharge  of  water  from  the  Juvenile 
Bypass  System  outfall  structures. 
Paragraph  (w)(4).  (w)(5),  (w)(6),  (w)(7), 
and  (w)(8)  are  being  amended  to  provide 
a  greater  margin  of  safety  for 
recreational  boaters  from  sudden 
dangerous  currents,  tivbulence  and 
whirlpools  caused  by  the  operation  of 
spillways,  electrical  generators,  and 
navigation  locks.  Operation  of  the 
electrical  generators  and  spillway  gates 
are  remotely  controlled  from  Portland. 
Oregon.  The  regulation  governing  the 
navigation  locks  and  approach 
chaimels,  Columbia  and  Snake  Rivers, 
Washington  and  Oregon,  33  CFR 
207.718  was  adopted  on  January  23, 
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1978  {43  FR  3115).  The  last  amendment 
to  33  CFR  207.718  was  April  4, 1991  (56 
FR  13765).  This  proposed  rule  is  not  a 
major  rule  for  the  purposes  of  Executive 
Order  12866.  As  required  by  the 
Regulatory  Flexibility  Act.  the  Corps  of 
Engineers  certifies  that  this  proposed 
rule  would  not  have  a  significant  impact 
on  small  business  entities. 

List  of  Subjects  in  33  CFR  Part  207 

Navigation  (water),  Vessels,  Water 
transportation. 

For  the  reasons  set  out  in  the 
preamble,  Title  33,  Chapter  II  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended,  as  follows: 

PART  207— NAVIGATION 
REGULATIONS 

1.  The  authority  citation  for  Part  207 
continues  to  read  as  follows: 

Authority:  40  Stat.  266  (33  U.S.C.  1). 

2.  Section  207.718  is  amended  by 
removing  and  reserving  paragraph  (v) 
and  revising  paragraphs  (w)(l),  (w)(4), 
(w)(5).  (w)(6).  (w)(7),  and  (w)(8)  to  read 
as  follows. 

S  207.71 8    Navigation  ioclcs  and  approach 
ehannals,  Columbia  and  Snalce  Rivers, 
Ortg.  and  Wash. 

•        *        *        *        • 

(w)*  *  * 

(1)  At  Bonneville  Dam.  The  water 
restricted  to  only  Government  vessels 
are  described  as  all  waters  of  the 
Columbia  River  and  Bradford  Slough 
within  1,000  feet  above  the  first 
powerhouse,  spillway,  and  second 
powerhouse  (excluding  the  new 
navigation  lock  channel)  and  all  waters 
below  the  first  powerhouse,  spillway, 
second  powerhouse,  and  old  navigation 
lock.  The  downstream  boundary 
commences  fi'om  the  westernmost  tip  of 
Robins  Island  on  the  Oregon  side  of  the 
river  and  runs  in  a  South  65  degrees 
West  direction  a  distance  of 
approximately  2,100  feet  to  a  point  50 
feet  upstream  of  the  Hamilton  Island 
Boat  Ramp  on  the  Washington  Shore. 
Signs  will  designate  the  restricted  areas. 
The  approach  channel  to  the  New 
Navigation  Lock  is  outside  the  restricted 
area. 
***** 

(4)  At  McNary  Dam.  The  waters 
restricted  to  all  vessels,  except  to 
Government  vessels,  are  described  as  ^1 
waters  commencing  at  the  upstream  end 
of  the  Oregon  fish  ladder  thence 
running  in  the  direction  of  39°  28'  true 
for  a  distance  of  540  yards;  thence  7°  49' 
true  for  a  distance  1,078  yards;  thence 
277°  10'  for  a  distance  of  468  yards  to 
the  upstream  end  of  the  navigation  lock 
guidewall.  The  downstream  limits 


commence  at  the  downstream  end  of  the 
navigation  lock  guidewall  thence  to  the 
south  (Oregon)  shore  at  right  angles  and 
parallel  to  the  axis  of  the  dam. 

(5)  At  Ice  Harbor  Lock  and  Dam.  The 
waters  restricted  to  all  vessels  except. 
Government  vessels,  are  described  as  all 
waters  commencing  at  the  upstream  of 
the  navigation  lock  guidewall;  thence 
running  in  the  direction  of  90°  10'  true 
for  a  distance  of  137  yards;  thence  167° 
18'  true  or  a  distance  of  693  yards  to  the 
south  shore.  The  downstream  limits 
commence  at  the  downstream  end  of  the 
guidewall;  thence  to  the  south  shore,  at 
right  angles  and  parallel  to  the  axis  of 
the  dam. 

(6)  At  Lower  Monumental  Lock  and 
Dam.  The  waters  restricted  to  all 
vessels,  except  Government  vessels,  are 
described  as  all  waters  commencing  at 
the  upstream  of  the  navigation  lock 
guidewall  and  running  in  a  direction  of 
46°  25'  true  for  a  distance  of  344  yards; 
thence  289°  58'  true  for  a  distance  of  712 
yards  to  the  north  shore.  The 
downstream  limits  commence  at  the 
downstream  end  of  the  navigation  lock 
guidewall;  thence  to  the  south  shore,  at 
right  angles  and  parallel  to  the  axis  of 
the  dam. 

(7)  At  Little  Goose  Lock  and  Dam.  The 
waters  restricted  to  all  vessels,  except 
Government  vessels,  are  described  as  all 
waters  commencing  at  the  upstream  of 
the  navigation  lock  guidewall  and 
numing  in  a  direction  of  60°  37'  true  for 
a  distance  of  676  yards;  thence  345°  26' 
true  for  a  distance  of  620  yards  to  the 
north  shore.  The  downstream  limits 
commence  512  yards  downstream  and 
at  right  angles  to  the  axis  of  the  dam  on 
the  south  shore;  thence  parallel  to  the 
axis  of  the  dam  to  the  north  shore. 

(8)  At  Lower  Granite  Lock  and  Dam. 
The  waters  restricted  to  all  vessels, 
except  Government  vessels,  are 
described  as  all  waters  commencing  at 
the  upstream  of  the  navigation  lock 
guidewall  thence  running  in  the 
direction  of  131°  31'  true  or  a  distance 
of  608  yards;  thence  210°  46'  true  for  a 
distance  of  259  yards  to  the  south  shore. 
The  downstream  limits  commence  at 
the  downstream  end  of  navigation  lock 
guidewall;  thence  to  the  south  shore,  at 
right  angles  and  parallel  to  the  axis  of 
the  dam. 

•        •        •        *        • 

Dated:  October  5. 1999. 
(oseph  L.  Gilbreath, 

Colonel,  U.S.  Army,  Assistant  Director  of  Civil 

Works,  Executive  Operations/Planning. 

[FR  Doc.  99-26526  Filed  10-12-99;  8:45  am] 

BH.UNG  COOE  3710-GB-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[TX-1 1 2-1-7421  b;  FRL-6449-«] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Texas: 
Redesignatlon  Request  and 
Maintenance  Plan  for  ttte  Collin  County 
l.ead  Nonattainment  Area 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rulemaking. 

SUMMARY:  We  are  proposing  to  approve 
a  request  from  the  Texas  Nattiral 
Resource  Conservation  Commission  to 
redesignate  Collin  County,  Texas,  to 
attainment  for  the  lead  National 
Ambient  Air  Quality  Standard 
(NAAQS).  This  request  was  submitted 
to  us  by  the  Governor  on  August  31, 
1999.  The  request  was  accompanied  by 
a  demonstration  from  TNRCC  that 
continued  compliance  with  the  lead 
NAAQS  can  reasonably  be  expected. 
The  maintenance  plan  also  includes  a 
summary  of  the  measured  lead 
concentrations  from  1995-1998,  an 
inventory  of  the  annual  lead  emissions 
in  the  Coimty,  the  permitted  and 
enforceable  conditions  responsible  for 
continued  compliance  with  the  lead 
NAAQS,  and  contingency  measures, 
should  a  future  violation  occur.  In  the 
final  rules  section  of  this  Federal 
Register,  we  are  approving  this 
redesignatlon  request  and  maintenance 
plan  as  a  direct  final  rule  without  prior 
proposal  because  we  view  this  as  a 
noncontroversial  action  and  anticipate 
no  adverse  comments.  A  detailed 
rationale  for  the  approval  is  set  forth  in 
the  direct  final  rule.  If  no  adverse 
comments  are  received  in  response  to 
this  rule,  no  further  activity  is 
contemplated  in  relation  to  this  rule.  If 
we  receive  adverse  comments,  the  direct 
final  rule  will  be  withdrawn,  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  We  will  not 
institute  a  second  conmient  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  Please  see  the  direct  final 
rule  of  this  action  located  elsewhere  in 
today's  Federal  Register  for  a  detailed 
description  of  the  Texas  State  Plan. 
DATES:  Comments  must  be  received  by 
November  12, 1999. 
ADDRESSES:  You  should  address 
comments  to  Lt.  Mick  Cote,  EPA  Region 
6,  Air  Planning  Section  (6PD-L),  1445 
Ross  Avenue,  Suite  1200,  Dallas,  Texas 
75202.  Copies  of  all  materials 
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considered  in  this  rulemaking  may  be 
examined  during  nonnal  business  hoiu^ 
'at  the  following  locations:  EPA  Region 
6  offices,  1445  Ross  Avenue,  Suite  700, 
Dallas,  Texas  75202,  and  at  the  Texas 
Natural  Resource  Conservation 
Commission  offices,  12124  Park  35 
Circle,  Austin,  Texas  78753. 
FOR  FURTHER  INFORMATION  CONTACT:  Lt. 
Mick  Cote  at  (214)  665-7219.  . 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  September  24, 1999. 
Pamela  Phillips, 

Acting  Regional  Administrator,  Region  6. 
[FR  Doc.  99-26330  Filed  10-12-99;  8:45  am) 

BIUJNQ  CODE  6660-60-F 


ENVIRONMEffTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 
[SW-fRL-6455-2] 

Hazardous  Waste  Management 
System;  Proposed  Exclusion  for 
Identifying  and  Listing  Hazwdous 
Waste 

AGENCY:  Environmental  Protection 

Agency.(EPA) 

ACTION:  Proposed  rule  and  request  for 

comment. 

summary:  The  EPA  (also,  "the  Agency" 
or  "we"  in  this  preamble)  is  proposing 
to  grant  a  petition  submitted  by  General 
Motors  Corporation,  Lansing  Car 
Assembly — Body  Plant  (CM)  in  Lansing, 
Michigan,  to  exclude  (or  "delist") 
certain  solid  wastes  generated  by  its 
wastewater  treatment  plant  (WWTP) 
from  the  lists  of  hazardous  wastes 
contained  in  Subpart  D  of  Part  261. 

GM  submitted  the  petition  under  40 
CFR  260.20  and  260.22(a).  Section 
260.20  aUows  any  person  to  petition  the 
Administrator  to  modify  or  revoke  any 
provision  of  §§  260  through  266,  268 
and  273.  Section  260.22  (a)  specifically 
provides  generators  the  opportunity  to 
petition  the  Administrator  to  exclude  a 
waste  on  a  "generator  specific"  basis 
from  the  hazardous  waste  lists. 

The  Agency  has  tentatively  decided  to 
grant  the  petition  based  on  an 
evaluation  of  waste-specific  information 
provided  by  GM.  This  proposed 
decision,  if  finalized,  conditionally 
excludes  the  petitioned  waste  from  the 
requirements  of  hazardous  waste 
regulations  imder  the  Resoiut:e 
Conservation  and  Recovery  Act  (RCRA). 

We  conclude  that  GM's  petitioned 
waste  is  nonhazardous  wiUi  respect  to 
the  original  listing  criteria. 
DATES:  We  will  accept  public  comments 
on  this  proposed  decision  imtil 


November  29,  1999.  We  will  stamp 
comments  postmarked  after  the  close  of  - 
the  comment  period  as  "late."  These 
"late"  comments  may  not  be  considered 
in  formulating  a  final  decision. 

Your  request  for  a  hearing  must  reach 
EPA  by  October  28, 1999.  The  request 
must  contain  the  information  prescribed 
in  §  260.20(d). 

ADDRESSES:  Please  send  two  copies  of 
your  comments  to  Peter  Ramanauskas, 
Waste  Management  Branch  (DW-8J), 
Envfronmental  Protection  Agency,  77 
W.  Jackson  Blvd.,  Chicago,  IL,  60604. 

Any  person  may  request  a  bearing  on 
this  proposed  decision  by  filing  a 
request  with  Robert  Springer,  Director, 
Waste,  Pesticides  and  Toxics  Division, 
Environmental  Protection  Agency,  77 
W.  Jackson  Blvd.,  Chicago,  IL,  60604. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information  concerning  this 
notice,  contact  Peter  Ramanauskas  at  the 
address  above  or  at  312-886-7890.  The 
RCRA  regulatory  docket  for  this 
proposed  rule  is  located  at  the  U.S.  EPA 
Region  5,  77  W.  Jackson  Blvd.,  Chicago, 
IL  60604,  and  is  available  for  viewing 
from  8:00  a.m.  to  4:00  p.m.,  Monday 
through  Friday,  excluding  federal 
holidays.  Call  Peter  Ramanauskas  at 
(312)  886-7890  for  appointments.  The 
public  may  copy  material  from  the 
regulatory  docket  at  $0.15  per  page. 
SUPPLEMENTARY  INFORMATION:  The 
information  in  this  section  is  organized 
as  follows: 

I.  Overview  Information 

A.  What  action  is  EPA  proposing? 

B.  Why  is  EPA  proposing  to  approve  this 
delisting? 

C.  How  will  GM  manage  the  waste  if  it  is 
delisted? 

D.  When  would  EPA  finalize  the  proposed 
delisting  exclusion? 

E.  How  would  this  action  affect  States? 
n.  Background 

A.  What  is  the  history  of  the  delisting 
program? 

B.  What  is  a  delisting  petition,  and  what 
does  it  require  of  a  petitioner? 

C.  What  factors  must  EPA  consider  in 
deciding  whether  to  grant  a  delisting 
petition? 

m.  EPA's  Evaluation  of  the  Waste 
Information  and  Data 

A.  What  waste  did  GM  petition  EPA  to 
delist? 

B.  What  information  and  analyses  did  GM 
submit  to  support  this  petition? 

C.  How  does  GM  generate  the  petitioned 
waste? 

D.  How  did  GM  sample  and  analyze  the 
data  in  this  petition? 

E.  What  were  the  results  of  GM's  analysis? 

F.  How  did  EPA  evaluate  the  risk  of 
delisting  this  waste? 

G.  What  other  factors  did  EPA  consider  in 
its  evaluation? 

H.  What  did  EPA  conclude  about  GM's 
analysis? 


I.  What  is  EPA's  final  evaluation  of  this 
delisting  petition? 

IV.  Conditions  for  Exclusion 

A.  What  are  the  maximum  allowable 
concentrations  of  hazardous  constituents 
in  the  waste? 

B.  How  frequently  must  GM  test  the  waste? 

C.  What  must  GM  do  if  the  process 
changes? 

D.  What  data  must  GM  submit? 

E.  What  happens  if  GM's  waste  fails  to 
meet  the  conditions  of  the  exclusion?    . 

V.  Regulatory  Impact 

VI.  Regulatory  Flexibility  Act 
Vn.  Paperwork  Reduction  Act 

Vni.  Unfunded  Mandates  Reform  Act 

IX.  Executive  Order  12875 

X.  Executive  Order  13045 

XI.  Executive  Order  13084 

XII.  National  Technology  Transfer  And 
Advancement  Act 

I.  Ovenriew  Infbrmatioii 

A.  What  Action  Is  EPA  Proposing? 

The  EPA  is  proposing  to  grant  GM's 
petition  to  have  its  wastewater 
treatment  sludge  excluded,  or  delisted, 
from  the  definition  of  a  hazardous 
waste.  We  used  a  fate  and  transport 
model  to  predict  the  concentration  of 
hazardous  constituents  released  from 
the  petitioned  waste  once  it  is  disposed 
to  evaluate  the  potential  impact  of  the 
petitioned  waste  on  htiman  health  and 
the  environment. 

B.  Why  is  EPA  Proposing  to  Approve 
This  Delisting? 

GM  petitioned  EPA  to  exclude,  or 
delist,  the  wastewater  treatment  sludge 
because  GM  believes  that  the  petitioned 
waste  does  not  meet  the  RCRA  criteria 
for  which  EPA  listed  it.  GM  also 
believes  there  are  no  additional 
constituents  or  factors  which  coiUd 
cause  the  wastes  to  be  hazardous. 

Based  on  our  review  described  below, 
we  agree  with  the  petitioner  that  the 
waste  is  nonhazardous  with  respect  to 
the  original  listing  criteria.  If  our  review 
had  foimd  that  the  waste  remained 
hazardous  based  on  the  factors  for 
which  we  originally  listed  the  waste,  we 
woiUd  have  proposed  to  deny  the 
petition. 

In  reviewing  this  petition,  we 
considered  the  original  listing  criteria 
and  the  additional  factors  required  by 
the  Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA).  See 
§  222  of  HSWA.  42  U.S.C.  6921(f).  and 
40  CFR  260.22{d)(2)-(4).  We  evaluated 
the  petitioned  waste  against  the  listing 
criteria  and  factors  cited  in 
§§  261.11(a)(2)  and  (3). 

We  also  evaluated  the  waste  for  other 
factors  or  criteria  which  could  cause  the 
waste  to  be  hazardous.  These  fectors 
included:  (1)  Whether  the  waste  is 
considered  acutely  toxic;  (2)  the  toxicity 
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of  the  constituents;  (3)  the  concentration 
of  the  constituents  in  the  waste;  (4)  the 
tendency  of  the  hazardous  constituents 
to  migrate  and  to  bioaccumulate;  (5)  its 
persistence  in  the  environment  once 
released  from  the  waste;  (6)  plausible 
and  specific  types  of  management  of  the 
petitioned  waste;  (7)  the  quantity  of 
waste  produced;  and  (8)  waste 
variabiUty. 

We  believe  that  the  petitioned  waste 
does  not  meet  the  criteria  for  which  the 
waste  was  listed,  and  therefore,  should 
be  delisted.  Our  tentative  decision  to 
delist  waste  from  GM's  I.ansing  facility 
is  based  on  the  description  of  tite 
process  which  generates  the  waste  and 
the  analytical  data  submitted  to  support 
today's  proposed  rule. 

C.  How  WUl  GM  Manage  the  Waste  If  It 
Is  Delisted? 

If  the  petitioned  waste  is  delisted,  GM 
must  dispose  of  it  in  a  Subtitle  D 
landfill  which  is  permitted,  licensed,  or 
registered  by  a  state  to  manage 
industrial  waste. 

D.  When  Would  EPA  Finalize  the 
Proposed  Delisting  Exclusion? 

HSWA  specifically  requires  the  EPA 
to  provide  notice  and  an  opportunity  for 
comment  before  granting  or  denying  a 
final  exclusion.  Thus,  EPA  will  not 
make  a  final  decision  or  grant  an 
exclusion  until  it  has  addressed  all 
timely  public  comments  (including 
those  at  public  hearings,  if  any)  on 
today's  proposal. 

This  rule,  if  finalized,  will  become 
effective  upon  demonstration  that  the 
waste  is  in  full  compliance  with  land 
disposal  restrictions.  Since  this  rule 
would  reduce  the  existing  requirements 
for  persons  generating  hazardous 
wastes,  the  regulated  community  does 
not  need  a  six-month  period  to  come 
into  compliance  in  accordance  with 
Section  3010  of  RCRA  as  amended  by 
HSWA. 

E.  How  Would  This  Action  Affect  the 
States? 

Because  EPA  is  issuing  today's 
exclusion  under  the  federal  RCRA 
delisting  program,  only  states  subject  to 
federal  RCRA  delisting  provisions 
would  be  affected.  This  exclusion  may 
not  be  effective  in  states  having  a  dual 
system  that  includes  federal  RCRA 
requirements  and  their  own 
requirements,  or  in  states  which  have 
received  our  authorization  to  make  their 
own  delisting  decisions. 

EPA  allows  states  to  impose  their  own 
non-RCRA  regulatory  requirements  that 
are  more  stringent  than  EPA's,  under 
section  3009  of  RCRA.  These  more 
stringent  requirements  may  include  a 


provision  that  prohibits  a  federally 
issued  exclusion  from  taking  effect  in 
the  state.  Because  a  dual  system  (that  is, 
both  federal  (RCRA)  and  state  (non- 
RCRA)  programs)  may  regulate  a 
petitioner's  waste,  we  urge  petitioners  to 
contact  the  state  regulatory  authority  to 
establish  the  status  of  their  wastes  tmder 
the  state  law. 

EPA  has  also  authorized  some  states 
to  administer  a  delisting  program  in 
place  of  the  federal  program,  that  is,  to 
make  state  delisting  decisions. 
Therefore,  this  exclusion  does  not  apply 
in  those  authorized  states.  If  GM 
transports  the  petitioned  Mraste  to  or 
manages  the  waste  in  any  state  with 
delisting  authorization,  GM  must  obtain 
delisting  authorization  from  that  state 
before  it  can  manage  the  waste  as 
nonhazardous  in  the  state. 

n.  Backgrouiid 

A.  What  Is  the  History  of  the  Delisting 
Progmm? 

The  EPA  published  an  amended  list 
of  hazardous  wastes  frtim  nonspecific 
and  specific  sources  on  January  16, 
1981,  as  part  of  its  final  and  interim 
final  regulations  implementing  Section 
3001  of  RCRA.  The  EPA  has  amended 
this  list  several  times  and  published  it 
in  40  CFR  261.31  and  §  261.32. 

We  list  these  wastes  as  hazardous 
because:  (1)  They  typically  and 
frequently  exhibit  one  or  more  of  the 
characteristics  of  hazardous  wastes 
identified  in  Subpart  C  of  Part  261  (that 
is,  ignitability,  corrosivity,  reactivity, 
and  toxicity)  or  (2)  they  meet  the  criteria 
for  listing  contained  in  §§  261.11(a)(2) 
or  (3). 

Individual  waste  streams  may  vary 
depending  on  raw  materials,  industrial 
processes,  and  other  factors.  Thus, 
while  a  waste  described  in  these 
regulations  generally  is  hazardous,  a 
specific  waste  from  an  individual 
facility  meeting  the  listing  description 
may  not  be. 

For  this  reason,  40  CFR  260.20  and 
260.22  provide  an  exclusion  procedure, 
called  delisting,  which  allows  persons 
to  demonstrate  that  EPA  should  not 
regulate  a  specific  waste  from  a 
particular  generating  facility  as  a 
hazardous  waste. 

B.  What  Is  a  Delisting  Petition,  and 
What  Does  It  Require  of  a  Petitioner? 

A  delisting  petition  is  a  request  from 
a  facility  to  EPA  or  an  authorized  state 
to  exclude  wastes  from  the  list  of 
hazardous  wastes.  The  facility  petitions 
the  Agency  because  it  does  not  consider 
the  wastes  hazardous  under  RCRA 
regulations. 

In  a  delisting  petition,  the  petitioner 
must  show  that  wastes  generated  at  a 


particular  facility  do  not  meet  any  of  the 
criteria  for  listed  wastes.  The  criteria  for 
which  EPA  lists  a  waste  are  in  40  CFR 
261.11  and  in  the  backgroimd 
documents  for  the  listed  wastes. 

In  addition,  a  petitioner  must 
demonstrate  that  the  waste  does  not 
exhibit  any  of  the  hazardous  waste 
characteristics  (that  is,  ignitability, 
reactivity,  corrosivity,  and  toxicity)  and 
must  present  sufficient  information  for 
us  to  decide  whether  frictors  other  than 
those  for  which  the  waste  was  listed 
warrant  retaining  it  as  a  hazardous 
waste.  (See  §260.22,  42  U.S.C.  6921(f) 
and  the  background  documents  for  the 
listed  wastes.) 

Generators  remain  obligated  under 
RCRA  to  confirm  that  then  waste 
remains  nonhazardous  based  on  the 
hazardous  waste  characteristics  even  if 
EPA  has  "delisted"  the  wastes. 

C.  What  Factors  Must  EPA  Consider  in 
Deciding  Whether  To  Grant  a  Delisting 
Petition? 

Besides  considering  the  criteria  in  40 
CFR  260.22(a).  42  U.S.C.  6921(f).  and  in 
the  background  documents  for  the  listed 
wastes,  EPA  must  consider  any  frictors 
(including  additional  constituents)  other 
than  those  for  which  we  listed  the  waste 
if  these  additional  fectors  could  cause 
the  waste  to  be  hazardous.  (See  The 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984.) 

EPA  must  also  consider  as  hazardous 
wastes  mixtiu«s  containing  listed 
hazardous  wastes  and  wastes  derived    ' 
from  treating,  storing,  or  disposing  of 
listed  hazardous  waste.  See  40  CFR 
261.3(a)(2)(iv)  and  (c)(2)(i),  called  the 
"mixture"  and  "derived-from"  rules, 
respectively.  These  wastes  are  also 
eligible  for  exclusion  and  remain 
hazardous  wastes  until  excluded. 

The  "mixture"  and  "derived-from" 
ndes  are  now  final,  after  having  been 
vacated,  remanded,  and  reinstated. 

m.  EPA's  Evaluation  of  the  Waste 
Information  and  Data 

A.  What  Wastes  Did  GM  Petition  EPA  To 
Delist? 

In  November  1998,  GM  petitioned 
EPA  to  exclude  an  annual  volume  of 
1,250  cubic  yards  of  F019  WWTP  filter 
press  sludge  generated  at  its  Lansing  Car 
Assembly — Body  Plant  located  in 
Lansing,  Michigan  from  the  list  of 
hazardous  wastes  contained  in  40  CFR 
261.31.  The  EPA  reviews  a  petitioner's 
estimates  and,  on  occasion,  has 
requested  a  petitioner  to  re-evaluate  the 
estimated  waste  generation  rate.  EPA 
accepts  GM's  estimate.  F019  is  defined 
as  "Wastewater  treatment  sludges  frtjm 
the  chemical  conversion  coating  of 
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aluminum  except  from  zirconium 
phosphating  in  aluminum  can  washing 
when  such  phosphating  is  an  exclusive 
conversion  coating  process."  GM 
believes  that  the  petitioned  waste  does 
not  meet  the  criteria  for  which  F019  was 
listed  (i.e.,  hexavalent  chromium  and 
complexed  cyanide}. 

B.  What  Information  and  Analyses  Did 
GM  Submit  To  Support  This  Petition? 

To  support  its  petition,  GM  submitted 
(1)  descriptions  and  schematic  diagrams 
of  its  manufacturing  and  wastewater 
treatment  processes;  (2)  results  of 
analyses  for  the  characteristics  of 
ignitability,  corrosivity,  and  reactivity; 
(3)  total  constituent  analyses  and 
Extraction  Procedure  for  Oily  Wastes 
(OWEP,  SW-846  Method  1330A) 
analyses  for  the  eight  toxicity 
characteristic  meteds  listed  in  40  CFR 
261.24,  plus  antimony,  beryllium, 
cobalt,  copper,  hexavalent  chromium, 
nickel,  tin,  thallium,  vanadium,  and 
zinc;  (4)  total  constituent  and  Toxicity 
Characteristic  Leaching  Procedure 
(TCLP),  SW-846  Method  1311  analyses 
for  56  volatile  and  117  semi-volatile 
organic  compoimds  and  formaldehyde; 
(5)  total  constituent  and  TCLP  analyses 
for  sulfide,  cyanide,  and  fluoride;  (6) 
total  constituent  and  TCLP  analyses  for 
organochlorine  pesticides  and 
chlorinated  herbicides;  and  (7)  analysis 
for  oil  and  grease,  and  percent  solids. 

C.  How  Does  GM  Generate  the 
Petitioned  Waste? 

GM's  automobile  assembly  process 
includes  the  treatment  of  automobile 
bodies  by  alkaline  cleaning  and 
phosphating  in  preparation  for  a 
cathodic  electrodeposited  paint  film 
(i.e.,  electrocoat).  Prior  to  phosphate 
coating,  GM  cleans,  rinses,  and 
conditions  the  automobile  bodies  to 
promote  phosphate  crystal  refinement. 
The  automobile  bodies  then  pass 
through  a  5,050  gallon  zinc-nickel 
phosphate  spray  tank  where  the 
phosphate  coating  solution  is  applied. 
The  phosphate  coating  provides  a 
micro-crystalline  corrosion  resistant 
base  required  for  the  application  of 
electro-deposited  paint.  FoUovnng 
phosphate  coating,  the  automobile 
bodies  are  rinsed,  sprayed  with  a 
trivalent  chromium  sealer  and  rinsed 
again.  The  wastewater  fivm  the  rinse 
spray  overflows  to  the  general 
wastewater  stream.  After  leaving  the 
phosphate  process  line,  the  automobile 
bodies  enter  the  electro-deposition 
process  line  where  the  automobile 
bodies  are  rinsed,  dipped  in  a  68,000 
gallon  tank  where  an  electro-deposited 
paint  film  is  applied,  rinsed,  and  then 
baked  in  an  oven  at  325  degrees 


Fahrenheit  for  20  minutes.  The 
automobile  body  then  goes  to  the  paint 
shop  process  line  where  primer  paint 
and  basecoats,  antichip  coats,  and 
clearcoats  are  applied  in  spraybooths. 

The  WWTP  treats  the  assembly 
plant's  general  industrial  waste  stream, 
electro-deposition  process  line  waste 
stream,  and  deionized  water  system 
waste  stream.  The  general  industrial 
waste  stream  is  composed  primarily  of 
car  washing  and  plant  clean-up  and 
maintenance  water,  wastewater 
generated  by  the  phosphate  process  line, 
spraybooth  recirculation  system 
blowdown,  welding  wastewater,  non- 
contact  cooling  water  blowdown,  boiler 
blowdown,  and  boiler  condensate.  The 
electro-deposition  waste  stream  is 
composed  of  a  deionized  water  rinse 
overflow  stream  and  the  deionized 
water  system  waste  stream  is  composed 
of  deionized  water  system  regenerate 
and  deionized  water  reject. 

Treatment  at  the  WWTP  is  a  batch 
operation.  General  wastewater  irom  the 
assembly  plant  enters  one  of  two  solids 
separators.  Each  separator  has  a  surface 
skimmer  for  removing  floating  and 
setdeable  solids.  The  wastewater 
discharges  to  one  of  three  process 
wastewater  holding  tanks  where  the 
general  industrial  waste  stream  blends 
with  the  electro-deposition  and 
deionized  water  waste  streams.  Sulfuric 
acid  may  be  added  to  the  holding  tanks 
as  necessary  to  break  metal  chelates.  A 
cationic  polymer  coagulant  is  added  to 
the  wastewater  as  it  is  piunped  from  the 
holding  tanks  to  a  blend  basin.  Caustic 
is  added  to  the  wastewater  within  the 
blend  basin  to  raise  wastewater  pH  to 
9.5-9.8.  From  the  blend  basin, 
wastewater  discharges  to  a  flash  mix 
tank  where  an  anionic  polymer  is  added 
to  floe  the  siispended  solids.  Two 
clarifiers  in  parallel  separate  the  liqmd 
and  solid  phases  of  the  wastewater.  The 
settled  sludge  is  pumped  to  either  a 
sludge  thickener  or  a  sludge 
conditioning  tank  and  the  supernatant 
passes  through  one  of  two  rapid  sand 
filters  operating  in  parallel  and  before 
discharging  to  the  Lansing  Publicly 
Owrned  Treatment  Works  sewer  system. 
In  the  sludge  thickener  tank,  the  sludge 
is  thickened  with  a  sludge  rake  and  then 
pumped  to  the  sludge  conditioning 
tank.  The  conditioned  sludge  is  then 
pumped  to  one  of  two  filter  presses. 
Filtrate  from  the  filter  presses,  as  well 
as  supernatant  generated  in  the  sludge 
thickener,  is  retiuned  to  the  WWTP 
influent  wet  well.  After  dewatering,  the 
filter  press  cake  falls  into  23  cubic  yard 
roll-off  boxes  beneath  the  filter  presses. 
Once  a  roll-off  box  is  filled,  GM 
disposes  of  the  waste  in  a  land-based 


management  facility  as  a  hazardous 
waste. 

D.  How  Did  GM  Sample  and  Analyze 
the  Data  in  This  Petition? 

GM  developed  a  list  of  analytical 
constituents  based  on  a  review  of 
facility  processes.  Material  Safety  Data 
Sheets  for  raw  materials  and  chemical 
additives  used  in  the  manufacturing 
process,  and  recommendations 
contained  in  EPA  delisting  gmdance. 
See  Petitions  to  Delist  Hazardous 
Wastes,  A  Guidance  Manual,  dated 
March  1996. 

For  GM's  petition,  GM  sampled  the 
WWTP  filter  press  sludge  from  four 
separate  roll-off  boxes  on  December  19, 
1997  and  January  29,  1998.  Each  roll-off 
box  contained  WWTP  filter  press  sludge 
generated  over  a  period  of 
approximately  one  week  and  the  four 
boxes  were  filled  on  consecutive  weeks. 
GM  collected  one  composite  and  one 
grab  sample  of  sludge  from  each  roll-off 
box  during  each  sampling  event. 
Composite  samples  consisted  of  four 
individual  full-depth  core  grab  samples 
mixed  together  to  form  one  sample.  GM 
analyzed  composite  samples  for  semi- 
volatile  organic  compounds, 
organochlorine  pesticides,  chlorinated 
herbicides,  and  inorganic  constituents 
and  analyzed  full-depth  core  grab 
samples  for  volatile  organic  compounds 
(VOC).  Grab  samples  were  collected  for 
VOC  analysis  to  eliminate  the 
possibility  of  VOC  loss  due  to 
volatilization  which  may  occur  during 
preparation  of  composite  samples. 

lo  quantify  the  total  constituent  and 
leachate  concentrations,  GM  used  the 
following  SW-846  Methods:  6020  for 
antimony,  arsenic,  barium,  beryllium, 
cadmium,  chromium,  cobalt,  copper, 
lead,  nickel,  seleniiun,  silver,  thallium, 
tin,  vanadium,  and  zinc;  7471A  for  total 
mercury;  7470A  for  leachate  mercury; 
7 196 A  for  hexavalent  chromiiun;  9013 
for  total  cyanide;  9012  for  amenable 
cyanide;  9030A  for  sulfide;  8260A  for 
volatile  organic  compounds:  8270B  for 
semi-volatile  organic  compoimds;  8081 
for  organochlorine  pesticides;  and  8151 
for  chlorinated  herbicides.  GM  used  the 
following  SW-846  Methods  for 
characteristic  testing  of  the  samples: 
7.3.3.2  for  reactive  cyanide;  7.3.4.2  for 
reactive  sulfide;  1010  for  ignitability; 
and  9045C  for  corrosivity.  GM  used 
method  9071  to  determine  oil  and 
grease  content.  Based  on  results  of 
149,000  mg/kg  to  193.000  mg/kg.  GM 
used  the  Extraction  Procedure  for  Oily 
Wastes  (OWEP,  SW-846  Method  1330A) 
and  the  Toxicity  Characteristic  Leaching 
Procedure  (TCLP,  SW-846  Method 
1311),  as  described  below,  to  determine 
leachate  concentrations.  GM  used  EPA 
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Methods  9056  8e  340.2  to  detect  fluoride, 
Association  of  Official  Analytical 
Chemists  (AOAC)  Method  931.08  to 
detect  formaldehyde,  and  EPA  Method 
160.3  to  detennine  percent  solids. 


E.  What  Were  the  Results  ofGM's 
Analysis? 

Table  1  presents  the  maximum  total 
and  leacbate  concentrations  for  18 


metals,  total  cyanide,  total  sulfide, 
reactive  sulfide,  and  fluoride.  Reactive 
cyanide  was  not  detected  in  any  of  the 
samples. 


Table  1.— Maximum  Total  Constituent  and  Leachate  Concentrations  ^ 

[WWTP  Filter  Cakel 


Inorganic  constituents 


Antimony 

Arsenic ™ ~ 

Barium ^.......».... 

Beryllium 

Cadmium , 

Chromium  (total) 

Chromium  (hexavalent) 

Cobalt 

Copper 

Lead 

Mercury ~ 

Nickel 

Selenium 

Ttn 

Vanadium 

Zinc 

Cyanide  (total)  

Sulfide  (total) 

Fluoride 


Total 

TCLP 

constituent  analyses 

leachate 

(mg/kg) 

analyses  (mg/l) 

7.4 

0.053 

72 

0.048 

727.0 

0.239 

1.1. 

0.013 

1.2 

0.009 

1820.0 

0.164 

0.158 

0.003 

12.8 

0.038 

523.0 

0.242 

10800.0 

0.794 

0.15 

0.0075 

3240.0 

17.823 

4.6 

0.044 

23iao 

35.441 

43.9 

0.348 

17400.0 

3.941 

2.34 

0.0122 

1780.0 

1.53 

403.0 

0.898 

^  These  levels  represent  the  highest  concentration  of  each  constituent  found  in  any  one  sample.  These  levels  do  not  necessarily  represent  the 
specific  levels  found  in  one  sampMe. 


GM  analyzed  the  samples  of 
petitioned  waste  for  173  volatile  and 
semi-volatile  organic  compounds.  Table 


2  presents  the  maximum  total  and 
leachate  concentrations  for  all  detected 


organic  constituents  in  GM's  waste 
samples. 


Table  2.— Maximum  Total  Constituent  and  Leachate  Concentrations  ^ 

[WWTP  Filter  Cake] 


Organic  constituents 


Acetone 

Allyl  Chloride 

Beta-BHC 

2-Butanone  .. 


m.p-Cresol  ...„....., 

Chloroform  , 

DDT 

1 , 1 -Dichtoroethane. .... 

Ethyltwnzene  

FormakJehyde 

Methylene  Chloride  ... 

Oil  &  Grease „ 

Phenol 

Toluene 

l,l,l-Trichk)roethane 

Trichk>roethene 

Xylenes,  Total  


Total 

TCLP 

constituent 

leachate 

analyses 

analyses 

(Mg/kg) 

(mg/l) 

<114UJ 

0.170 

0.067 

ND 

<0.88U 

0.00005 

0.618 

ND 

<587U 

0.0223 

0.013 

ND 

<1.76  U 

0.000045 

<0.08U 

0.0087 

0.457 

0.0044 

1520.0 

0.508 

1.680 

ND 

193.000 

NA 

<587U 

0.339 

0.19 

0.0031 

<0.08UJ 

0.0494 

0.0436 

ND 

6.58 

0.0399 

'  These  levels  represent  ttie  highest  concentration  of  each  constituent  found  in  any  one  sample.  These  levels  do  not  necessarily  represent  the 
specific  levels  found  in  one  sample. 
UJ.  U— Constituent  not  detected  above  quantitatkin  limit. 
ND — Denotes  that  the  constituent  was  not  detected. 
NA— Not  Applk»ble. 
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EPA  does  not  generally  verify 
submitted  test  data  before  proposing 
delisting  decisions.  The  sworn  affidavit 
submitted  with  the  petition  binds  the 
petitioner  to  present  truthful  and 
accurate  results.  GM  submitted  a  signed 
Certification  of  Accuracy  and 
Responsibility  statement  presented  in 
40  CFR  260.22(i)(12). 

F.  How  Did  EPA  Evaluate  the  Risk  of 
Delisting  this  Waste? 

For  this  delisting  determination,  we 
used  information  gathered  to  identify 
plausible  exposure  routes  (i.e.,  ground 
water,  surface  water,  air)  for  hazardous 
constituents  present  in  the  petitioned 
waste.  We  determined  that  disposal  in 
a  Subtitle  D  landfill  is  the  most 
reasonable,  worst-case  disposal  scenario 
for  GM's  petitioned  waste,  and  that  the 
major  exposure  route  of  concern  would 


be  ingestion  of  contaminated  groimd 
water.  We,  therefore,  evaluated  GM's 
petitioned  waste  using  the  modified 
EPA  Composite  Model  for  Landfills 
(EPACML)  which  predicts  the  potential 
for  ground  water  contamination  from 
landfilled  wastes.  See  56  FR  32993  (July 
18. 1991),  56  FR  67197  (December  30, 
1991).  We  believe  this  model  is 
appropriate  when  evaluating  whether  a 
waste  should  be  delisted  from  RCRA 
Subtitle  C  (Parts  260  through  266  and 
268). 

Specifically,  we  used  the  maximum 
estimated  waste  volume  and  the 
maximum  reported  extract 
concentrations  as  inputs  to  estimate  the 
constituent  concentrations  in  the 
groimd  water  at  a  hypothetical  receptor 
well  down  gradient  from  the  disposal 
site.  The  calculated  receptor  well 


concentration  was  then  compared 
directly  to  the  health-based  level  at  an 
assumed  risk  of  1  x  10   *  for  each 
hazardous  constituent  of  concern.  For 
the  petitioned  waste,  none  of  the 
calculated  values  at  the  receptor  well 
exceeded  the  health  based  level  (HBL)  at 
the  target  risk  level  of  1  x  10 "  *.  The 
HBL  was  then  used  to  back  calculate  the 
maximum  allowable  concentration  in 
the  waste  extract  which  would  not 
exceed  protective  levels  at  the  receptor 
well  for  each  constituent  of  concern. 

We  used  GM's  maximum  annual 
waste  volume  to  derive  a  petition- 
specific  dilution-attenuation  fector 
(DAF)  of  96.  In  our  evaluation,  we  used 
a  DAF  of  96  times  the  health  based  level 
to  determine  the  maximum  allowable 
leachate  concentration  for  GM's  waste 
(see  Table  3). 


Table  3.— EPACML:  Maximum  Allowable  Leachate  Concentrations 

[WWTP  Filter  Cake] 


Inorganic  and  Organic  Constituents 


Antimony  . 

Arsenic 

Barium 

Beryllium  ., 
Cadmium  .. 
Chromium 

Cobalt 

Copper  

Lead 

Mercury  .... 


TCLP 
leachate  analyses  (mg/l) 


Nickel 

Selenium 

Silver 

Thallium  

Tin 

Vanadium 

Zinc 

Cyanide  (total)  

Fluoride  

Acetone 

Beta-BHC 

m,p-Cresol  

DDT 

1,1-Dichloroethane ..., 

Ethylljenzene 

Formaldehyde 

Phenol 

Toluene 

1,1,1  -Trichloroethane 
Xylenes  


0.053 

0.048 

0.239- 

0.013 

0.009 

0.164 

0.038 

0.242 

0.794 

0.0075 

17.823 
0.044 
0.028 
0.020 

35.441 
0.348 
3.941 
0.0122 
0.898 
0.170 
0.00005 
0.0223 
0.000045 
0.0087 
0.0044 
0.508 
0.3390 
0.0031 
0.0494 
0.0399 


Levels  of  regulatory 
concern  Mmg/I) 


0.576 
4.8 
100.0 
0.384 
0.48 
5.0 
201.6 
124.8 
1.44 
0.192 
67.2 
1.0 
5.0 
0.192 
2016.0 
28.8 
960.0 
19.2 
384.0 
336.0 
0.00454 
19.2 
0.024 
0.0864 
67.2 
672.0 
1920.0 
96.0 
19.2 
960.0 


'  See  "Docket  Report  on  Health-Based  Levels  and  Solubilities  Used  in  the  Evaluation  of  Delisting  Petitions."  May  1996,  located  in  the  RCRA 
public  docket  for  today's  notice. 

Note:  See  the  RCRA  public  docket  for  today's  notice  for  the  specific  reference  doses  and  the  calculation  of  the  health-based  levels  of  regu- 
latory concern. 


For  inorganic  constituents,  the 
maximum  reported  leachate 
concentrations  for  metals,  cyanide,  and 
fluoride  in  the  WWTP  filter  press  sludge 
were  well  below  the  health-based  levels 
of  concern  used  in  decision-making  for 
delisting.  We  also  evaluated  the 


potential  hazards  of  the  organic 
constituents  detected  in  the  TCLP 
extract  of  GM's  samples.  The  maximum 
detected  leachate  concentrations  were 
significantly  below  the  respective  levels 
of  concern.  We  believe  that  it  is 
inappropriate  to  evaluate  non-detectable 


concentrations  of  a  constituent  of 
concern  in  our  modeling  efforts  if  the 
non-detectable  value  was  obtained  using 
the  appropriate  analytical  method. 
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G.  What  Other  Factors  Did  EPA 
Consider  in  Its  Evaluation? 

We  also  considered  the  applicability 
of  groimd- water  monitoring  data  during 
the  evaluation  of  delisting  petitions.  In 
this  case,  we  determined  that  it  would 
be  inappropriate  to  request  ground- 
water monitoring  data  because  GM 
currently  disposes  of  the  petitioned 
waste  off-site.  For  petitioners  using  off- 
site  management,  EPA  believes  that,  in 
most  cases,  the  ground  water  monitoring 
data  would  not  be  meaningful.  Most 
commercial  land  disposal  facilities 
accept  waste  from  nimierous  generators. 
Any  ground  water  contamination  or 
leachate  would  be  characteristic  of  the 
total  volume  of  waste  disposed  of  at  the 
site.  In  most  cases,  EPA  believes  that  it 
would  be  impossible  to  isolate  ground 
water  impacts  associated  with  any  one 
waste  disposed  of  in  a  conunercial 
landfill.  Therefore,  we  did  not  request 
ground  water  monitoring  data  from  GM. 

During  the  evaluation  of  GM's 
petition,  we  also  considered  the 
potential  impact  of  the  petitioned  waste 
via  air  emission  and  storm  watet  run- 
off. 

We  evaluated  the  exposure  to  waste 
particles  and  volatile  emissions  released 
from  the  surface  of  an  open  landfill.  We 
considered  exposure  to  hazardous 
constituents  through  (1)  inhalation  of 
particulates  and  absorption  into  the 
lungs;  (2)  ingestion  of  particulates 
eliminated  from  respiratory  passages 
and  subsequently  swallowed;  (3) 
inhalation  of  gas  from  the  release  of 
volatile  compounds;  and  (4)  air 
deposition  of  particulates  and 
subsequent  ingestion  of  the  soil/waste 
mixture. 

The  estimated  levels  of  the  hazardous 
constituents  of  concern  released  into  the 
air  are  below  health-based  levels  for 
ingestion  and  inhalation  levels  of 
concern,  and  the  EPA  Concentration- 
Based  Exemption  Criteria  for  Soils  (57 
FR  21450.  May  20, 1992),  with  the 
singular  exception  of  formaldehyde.  The 
concentration  of  formaldehyde  in  all 
waste  samples  exceeded  a  1  x  10~^ 
cancer  risk  level  for  inhalation  with  the 
maximimi  value  estimated  at  3.58  x 
10-* 

Fonnaldehyde  is  present  in  resins 
used  in  the  automotive  painting  process. 
The  maximum  formaldehyde  levels  in 
the  waste  are  deemed  acceptable  for  the 
following  reasons:  (1)  Formaldehyde  is 
not  a  constituent  for  which  this  waste 
was  listed;  (2)  the  estimated  cancer  risk 
from  the  maximum  formaldehyde  level 
was  still  within  the  10  "••  to  10   *  range; 
(3)  the  volatile  emissions  model  may 
have  been  overly  conservative  by 
ignoring  competing  fate  and  transport 


phenomenon;  and  (4)  formaldehyde  was 
the  only  constituent  exceeding  target 
risk  levels.  Although  the  waste  as  tested 
is  deemed  acceptable,  we  are  imposing 
a  limit  on  the  maximum  allowable 
concentration  of  formaldehyde  to  ensure 
that  risks  posed  by  the  waste  do  not 
increase.  A  delisting  limit  of  2100  mg/ 
kg  total  fonnaldehyde  corresponds  with 
a  cancer  risk  of  5  x  10"*  at  the  receptor, 
based  on  the  modeling  in  this 
evaluation.  This  concentration  is  well 
above  the  average  and  maximum  values 
observed  in  the  current  samples 
evaluated  (921  and  1520  mg/kg, 
respectively). 

We  believe  that  exposure  to  airborne 
contaminants  from  GM's  petitioned 
wastes  is  unlikely.  The  results  of  this 
worse-case  analysis  suggested  no 
substantial  hazard  to  human  health  from 
airborne  exposure  to  constituents  in 
GM's  wastewater  treatment  sludge. 

For  a  description  of  EPA's  assessment 
of  the  potential  impact  of  airborne 
dispersion  from  GM's  waste,  see  the 
RCRA  public  docket  for  today's 
proposed  rule. 

We  evaluated  the  potential  hazards 
resulting  from  exposure  to  hazardous 
constituents  released  into  surface  water 
as  a  resxUt  of  land  disposal  of  the 
wastewater  treatment  sludge.  We 
investigated  the  potential  hazard  from 
exposure  of  ecological  receptors  to 
dissolved  hazardous  constituents  in  a 
small  stream  considered  large  enough  to 
support  a  fishery.  We  also  evaluated  the 
potential  hazard  from  human 
consimiption  of  aquatic  organisms  from 
the  stream.  A  larger  stream  was 
evaluated  based  on  the  same  criteria  and 
the  potential  hazards  from  ingestion  of 
contaminated  drinking  water.  The  larger 
stream  size  was  deemed  large  enough  to 
support  a  public  water  supply.  We 
assumed  an  amount  of  imcovered  waste 
would  be  exposed  to  soil  erosion  losses 
through  run-off.  We  modeled  soil 
containing  waste  particles  to  flow  into 
a  nearby  stream  followed  by  complete 
dissolution  of  hazardous  constituents 
into  the  water  coliunn.  No  resultant 
concentrations  of  hazardous 
constituents  in  the  surface  water 
exceeded  water  quality  criteria  for 
ecological  or  human  exposures. 

Based  on  this  worst  case  evaluation, 
we  conclude  that  GM's  wastewater 
treatment  sludge  is  not  a  substantial  or 
potential  hazard  to  human  health  and 
the  environment  via  siuface  water 
exposure. 

For  a  description  of  EPA's  assessment 
of  the  potential  impact  of  runoff  from 
GM's  waste,  see  the  RCRA  public  docket 
for  today's  proposed  rule. 


H.  What  Did  EPA  Conclude  About  GM's 
Analysis? 

After  reviewing  GM's  processes,  the 
EPA  concludes  that  (1)  no  hazardous 
constituents  of  concern  are  likely  to  be 
present  in  GM's  waste;  and  (2)  the 
petitioned  waste  does  not  exhibit  any  of 
the  characteristics  of  ignitability, 
corrosivity.  or  reactivity.  See  40  CFR 
261.21,  261.22,  and  261.23,  respectively. 

/.  What  Is  EPA's  Final  Evaluation  of 
This  Delisting  Petition? 

The  descriptions  of  the  GM  hazardous 
waste  process  and  analytical 
characterization,  with  the  proposed 
verification  testing  requirements  (as 
discussed  later  in  this  notice),  provide 
a  reasonable  basis  for  EPA  to  grant  the 
exclusion. 

We  have  reviewed  the  sampling 
procedures  used  by  GM  and  have 
determined  they  satisfy  EPA  criteria  for 
collecting  representative  samples  of 
constituent  conc«itrations  in  the 
wastewater  treatment  sludge. 

We  believe  the  data  submitted  in 
support  of  the  petition  show  that  GM's 
waste  will  not  pose  a  threat  when 
disposed  of  in  a  SubtiUe  D  landfill.  We 
therefore,  propose  to  grant  GM  an 
exclusion  for  its  WWTP  sludge. 

If  we  finalize  the  proposed  rule,  the 
Agency  wiU  no  longer  regulate  the 
petitioned  waste  under  40  CFR  Parts 
262  through  268  and  the  permitting 
standards  of  Part  270. 

IV.  Couditioiis  fbrExclusicm 

A.  What  Are  the  Maximum  Allowable 
Concentrations  of  Hazardous 
Constituents  in  the  Waste? 

Concentrations  measured  in  the  TCLP 
(or  OWEP,  where  appropriate)  extract  of 
the  waste  of  the  following  constituents 
must  not  exceed  the  following  levels 
(mg/1):  Antimony — 0.576;  Arsenic— 4.8; 
Barixun— 100;  Beryllium — 0.384; 
Cadmiimi — 0.48;  Chromium — 5; 
Cobalt— 201.6;  Copper— 124.8;  Lead— 
1.44;  Mercury— 0.192;  Nickel— 67.2; 
Seleniiun — 1;  Silver — 5;  Thallium — 
0.192;  Tin— 2016;  Vanadium— 28.8; 
Zinc— 960;  Cyanide — 19.2;  Fluoride — 
384;  Acetone — 336;  m,p,-Cresol — 19.2; 
1,1-Dichloroethane— 0.0864; 
Ethylbenzene — 67.2;  Fonnaldehyde — 
672;  Phenol— 1920;  Toluene— 96;  1,1,1- 
Trichloroethane— 19.2;  Xylene— 960; 
Beta-BHC— 0.00454;  DDT— 0.024. 

GM  may  not  dispose  of  the  excluded 
waste  in  a  Subtitle  D  landfill  until  it  has 
demonstrated  compliance  with  land 
disposal  restrictions  of  11.0  mg/1  for 
nickel  and  0.75  mg/1  for  lead  as 
measured  in  a  TCLP  extract. 
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Thp  total  concentration  of 
formaldehyde  in  the  waste  must  not 
exceed  2100  mg/kg. 

Analysis  for  determining  reactivity 
must  he  added  to  the  required 
verification  testing  when  an  EPA- 
approved  method  becomes  available. 

B.  How  Frequently  Must  GM  Test  the 
Waste? 

GM  must  demonstrate  on  an  annual 
basis  that  the  constituents  of  concern  in 
the  petitioned  waste  do  not  exceed  the 
levels  of  concern  in  Section  IV.  A  above. 
In  addition.  GM  must  demonstrate 
compliance  with  land  disposal 
restrictions  for  Nickel  and  Lead  on  a 
monthly  basis.  GM  must  analyze  four 
representative  samples  of  the  VVVVTP 
-filter  press  sludge  using  methods  with 
appropriate  detection  levels  and  quality 
sontrol  procedures. 

C.  What  Must  GMDo  If  the  Process 
Changes? 

If  GM  significantly  changes  the 
manufacturing  or  treatment  process  or 
the  chemicals  used  in  the 
manufacturing  or  treatment  process,  GM 
may  not  handle  the  WVVTP  filter  press 
sludge  generated  from  the  new  process 
under  this  exclusion  Until  it  has 
demonstrated  to  the  EPA  that  the  waste 
meets  the  levels  set  in  Section  IV.A  and 
that  no  new  hazardous  constituents 
listed  in  Appendix  VIII  of  40  CFR  Part 
261  have  been  introduced.  GM  must 
manage  wastes  generated  after  the 
process  change  as  hazardous  waste  until 
GM  has  received  written  approval  from 
EPA. 

D.  What  Data  Must  GM  Submit? 

GM  must  submit  the  data  obtained 
through  annual  verification  testing  to 
U.S.  EPA  Region  5,  77  W.  Jackson  Blvd.. 
Chicago,  IL  60604.  within  60  days  of 
sampling.  GM  must  compile, 
summarize,  and  maintain  on  site  for  a 
minimum  of  five  years  records  of 
operating  conditions  and  analytical 
data.  GM  must  make  these  records 
available  for  inspection.  All  data  must 
be  accompanied  by  a  signed  copy  of  the 
certification  statement  in  40  CFR 
260.22(I)(12). 

E.  What  Happens  If  GM  Fails  To  Meet 
the  Conditions  of  the  Exclusion? 

If  GM  violates  the  terms  and 
conditions  established  in  the  exclusion, 
the  Agency  may  start  procedures  to 
withdraw  the  exclusion. 

If  the  annual  testing  of  the  waste  does 
not  meet  the  delisting  levels  described 
in-Section  IV.A  above,  GM  must  notify 
the  Agency  according  to  Section  IV .D. 
The  exclusion  will  be  suspended  and 
the  waste  managed  as  hazardous  until 


GM  has  received  written  approval  for 
the  exclusion  from  the  Agency.  GM  may 
provide  sampling  results  which  support 
the  continuation  of  the  delisting 
exclusion. 

The  EPA  has  the  authority  under 
RCRA  and  the  Administrative 
Procedures  Act.  5  U.S.C.  S.SSl  (1978)  et 
seq.  (APA).  to  reopen  a  delisting 
decision  if  we  receive  new  information 
indicating  that  the  conditions  of  this 
exclusion  have  been  violated. 

V.  Regulatory  Impact 

Under  Executive  Order  12866.  EPA 
must  conduct  an  "assessment  of  the 
potential  costs  and  benefits"  for  all 
"significant"  regulatory  actions. 

The  proposal  to  grant  an  exclusion  is 
not  significant,  since  its  effect,  if 
promulgated,  would  be  to  reduce  the 
overall  costs  and  economic  impact  of 
EPA's  hazardous  waste  management 
regulations.  This  reduction  would  be 
achieved  by  excluding  waste  generated 
at  a  specific  facility  from  EPAJs  lists  of 
hazardous  wastes,  thus  enabling  a 
facility  to  manage  its  waste  as 
nonhazardous. 

Because  there  is  no  additional  impact 
from  today's  proposed  rule,  this 
proposal  would  not  be  a  significant 
regulation,  and  no  cost/benefit 
assessment  is  required.  The  Office  of 
Management  and  Budget  (OMB)  has  also 
exempted  this  rule  from  the  requirement 
for  OMB  review  under  Section  (6)  of 
Executive  Order  12866. 

VI.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  601-612,  whenever  an  agency 
is  required  to  publish  a  general  notice 
of  rulemaking  for  any  proposed  or  final 
rule,  it  must  prepare  and  make  available 
for  public  comment  a  regulatory 
flexibility  analysis  which  describes  the 
impact  of  the  rule  on  small  entities  (that 
is,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  No  regulatory  flexibility 
analysis  is  required,  however,  if  the 
Administrator  or  delegated 
representative  certifies  that  the  rule  will 
not  have  any  impact  on  small  entities. 

This  rule,  if  promulgated,  will  not 
have  an  adverse  economic  impact  on 
small  entities  since  its  effect  would  be 
to  reduce  the  overall  costs  of  EPA's 
hazardous  waste  regulations  and  would 
be  limited  to  one  facility.  Accordingly, 
the  Agency  certifies  that  this  proposed 
regulation,  if  promulgated,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 


VII.  Paperwork  Reduction  Act 

Information  collection  and  record- 
keeping requirements  associated  with 
this  proposed  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980 
(Public  Law  96-51 1 .  44  USC  3501  et 
seq.)  and  have  been  assigned  OMB 
Control  Number  2050-0053. 

Vm.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act j)f  1995  (UMRA), 
Public  Law  104-4.  which  was  signed 
into  law  on  March  22.  1995,  EPA 
generally  must  prepare  a  written 
statement  for  rules  with  federal 
mandates  that  may  result  in  estimated 
costs  to  state,  local,  and  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  SlOO  million  or  more 
in  any  one  year. 

When  such  a  statement  is  required  for 
EPA  rules,  under  section  205  of  the 
UMRA  EPA  must  identify  and  consider 
alternatives,  including  the, least  costly, 
most  cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  EPA  must  select  that 
alternative,  unless  the  Administrator 
explains  in  the  final  rule  why  it  was  not 
selected  or  it  is  inconsistent  with  law. 

Before  EPA  establishes  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments.  EPA  must 
develop  under  section  203  of  the  UMRA 
a  small  government  agency  plan.  The 
plan  must  provide  for  notif\'ing 
potentially  affected  small  governments, 
giving  them  meaningful  and  timely 
input  in  the  development  of  EPA 
regulator\'  proposals  with  significant 
federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
them  on  compliance  with  the  regulatory 
requirements. 

The  UMRA  generally  defines  a  federal 
mandate  for  regulatory  piu^poses  as  one 
that  imposes  an  enforceable  diity  upon 
state,  local,  or  tribal  governments  or  the 
private  sector. 

The  EPA  finds  that  today's  delisting 
decision  is  deregulator\'  in  nature  and 
does  not  impose  any  enforceable  dut>' 
on  any  state,  local,  or  tribal  governments 
or  the  private  sector.  In  addition,  the 
proposed  delisting  decision  does  not 
establish  any  regulatory  requirements 
for  small  governments  and  so  does  not 
require  a  small  government  agency  plan 
under  UMRA  section  203. 

K.  Executive  Order  12875 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
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mandate  upon  a  state,  local,  or  tribal 
government,  unless  the  federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  mast 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  afiected  state,  local, 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  written 
commimidktions  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Carder  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  state,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfimded  mandates." 
Today's  rule  does  not  create  a  mandate 
on  state,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Acccwdingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

X.  Executive  Order  13045 

The  Executive  Order  13045  is  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23. 1997). 
This  order  applies  to  any  rule  that  EPA 
determines  (1)  is  economically 
significant  as  defined  under  &cecutive 
Order  12866,  and  (2)  the  environmental 
health  or  safety  risk  addressed  by  the 
rule  has  a  disproportionate  effect  on 
children.  If  the  regulatory  action  meets 
both  criteria,  the  Agency  must  evaluate 
the  environmental  health  or  safety 
effects  of  the  planned  rule  on  children, 
and  explain  why  the  planned  regulation 
is  preferable  to  other  potentially 
e^ctive  and  reasonably  feasible 
alternatives  considered  by  the  Agency. 


This  proposed  rule  is  not  sub)ect  to 
Executive  Order  13045  because  this  is 
not  an  economically  significant 
regulatory  action  as  defined  by 
Executive  Order  12866. 

XI.  ExecutiTe  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  imiquely  affects  that 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  commimities,  unless  the  federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments. 

If  the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  Management  and 
Budget,  in  a  separately  identified 
section  of  the  preamble  to  the  rule,  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  governments,  a  siunmary 
of  the  natiire  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation. 

In  addition.  Executive  Order  13084 
requires  EPA  to  develop  an  effective 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  meaningful  and  timely 
input"  in  the  development  of  regulatory 
policies  on  matters  that  significantly  or 
imiquely  affect  their  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3^)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

Xn.  National  Technology  Transfer  and 
Advancement  Act 

Under  Section  12(d)  if  the  National 
Technology  Transfer  and  Advancement 
Act,  the  Agency  is  directed  to  use 
volimtary  consensus  standards.in  its 
regulatory  activities  unless  doing  so 


would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

Voluntary  consensus  standards  are 
technical  standards  (for  example, 
materials  specifications,  test  methods, 
sampling  procedures,  business 
practices,  etc.)  that  are  developed  or 
adopted  by  voluntary  consensus 
standard  bodies.  Where  EPA  does  not 
use  available  and  potentially  applicable 
voluntary  consensus  standards,  the  Act 
requires  that  Agency  to  provide 
Congress,  throv^  the  OMB,  an 
explanation  of  ti^e  reasons  for  not  using 
such  standwds. 

This  rule  does  not  establish  any  new 
technical  standards,  and  thus  the 
Agency  has  no  need  to  consider  the  use 
of  voluntary  consensus  standards  in 
developing  this  final  rule. 

List  of  Subjects  in  40  CFR  Part  281 

Environmental  protection.  Hazardous 
waste,  Recycling,  Reporting  and 
recordkeeping  requirements. 

Authority:  Sec.  3001(f)  RCRA.  42  U.S.C 
6921(f). 

Dated:  September  21, 1999. 
Robert  Springer, 

Director,  Waste,  Pesticides  and  Toxics 
Division. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  261  is  proposed 
to  be  amended  as  follows: 

PART  261-4DENTIFICAT10N  AND 
USTINQ  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a],  6921, 
6922,  and  6938. 

2.  In  Table  1  of  Appendix  DC  of  Pari 
261  it  is  proposed  to  add  the  following 
waste  stream  in  alphabetical  order  by 
facility  to  read  as  follows: 

Appendix  IX  to  Part  281— Wastes 
Excluded  Under  §§  280.20  and  280.22 


Table  1— Wastes  Excluded  From  Non-Specific  Sources 


Facility 


Address 


Waste  description 


General  Motors  Corporation Lansing,  Michigan 


Wastewater  treatment  plant  (WWTP)  sludge  from  the  chemical  conversion 
coating  (phosphate  coating)  of  aluminum  (EPA  Hazardous  Waste  No. 
F019)  generated  at  a  maximum  annual  rate  of  1,250  cubic  yards  per 
year  and  disposed  of  in  a  Subtitle  D  landfill,  after  (insert  publication  date 
of  the  final  mle). 
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Table  1— Wastes  Excluded  From  Non-Specific  Sources— Continued 


Facility 


Address 


Waste  description 


1.  Delisting  Levels:  (A)  The  constituent  concentrations  measured  in  the 
TCLP  extract  may  not  exceed  the  following  levels  (mg/L):  Antimony— 
0.676;  Arsenic— 4.8;  Barium— 100;  Beryllium— 0.384;  Cadmium— 0.48; 
Chromium  (total)-5;  Cobalt— 201 .6;  Copper— 124.8;  Lead— 1.44;  Mer 
cury— 0.192;  Nickel— 67.2;  Selenium— 1;  Silver— 5;  Thallium— 0.192 
Tin— 2016;  Vanadium— 28.8;  Zinc— 960;  Cyanide— 19.2;  Ruoride— 384 
Acetone— 336;  m,p-Cresol— 19.2;  1,1— Dichloroethane— 0.0864 
Ethylbenzene— 67.2;  Formaldehyde— 672;  Phenol— 1920;  Toluene— 96 
1,1,1  — Trichloroethane— 1 9.2;  Xylene— 960;  Beta-BHC— 0.00454 
DDT— 0.024. 

(B)  The  total  concentration  of  formaldehyde  in  the  waste  may  not  exceed 
2100  mg/kg. 

(C)  Analysis  for  determining  reactivity  must  be  added  to  verification  testing 
when  an  EPA-approved  method  becomes  available. 

2.  Verification  Testing:  GM  must  implement  an  annual  testing  program  to 
demonstrate  that  the  constituent  concentrations  measured  in  the  TCLP 
extract  (or  OWEP,  where  appropriate)  of  the  waste  do  not  exceed  the 
delisting  levels  established  in  Condition  (1).  GM  must  also  demonstrate 
compliance  with  LDR  treatment  standards  for  Nk:kel  and  Lead  on  a 
monthly  basis. 

3.  Changes  in  Operating  Conditions:  If  GM  significantly  changes  the  man- 
ufacturing or  treatment  process  or  the  chemicals  used  in  the  manufac- 
turing or  treatment  process,  GM  must  notify  the  EPA  of  the  changes  in 
writing.  GM  must  handle  wastes  generated  after  the  process  change  as 
hazardous  until  GM  has  demonstrated  that  the  wastes  meet  the 
delisting  levels  set  forth  in  Condition  1  and  that  no  new  hazardous  con- 
stituents listed  in  Appendix  VIII  of  Part  261  have  t>een  introduced  and 
GM  has  received  written  approval  from  EPA. 

4.  Data  Submittals:  GM  must  submit  the  data  obtained  through  annual 
verification  testing  or  as  required  by  other  conditions  of  this  rule  to  U.S. 
EPA  Region  5,  77  W.  Jackson  Blvd.  (DW-8J).  Chicago.  IL  60604,  within 
60  days  of  sampling.  GM  must  compile,  summarize,  and  maintain  on 
site  for  a  minimum  of  five  years  records  of  operating  conditions  and  an- 
alytical data.  GM  must  make  these  records  available  for  inspection.  All 
data  must  be  accompanied  by  a  signed  copy  of  the  certification  state- 
ment in  40  CFR  260.22(l)(12). 

5.  Reopener  Language— (a)  If,  anytime  after  disposal  of  the  delisted 
waste,  GM  possesses  or  is  otherwise  made  aware  of  any  environmental 
data  (including  but  not  limited  to  leachate  data  or  groundwater  moni- 
toring data)  or  any  other  data  relevant  to  the  delisted  waste  indicating 
that  any  constituent  identified  in  Condition  (1)  is  at  a  level  in  the  leach- 
ate higher  than  the  delisting  level  established  in  Condition  (1),  or  is  at  a 
level  in  the  ground  water  or  soil  higher  than  the  level  predicted  by  ttie 
CML  model,  then  GM  must  report  such  data,  in  writing,  to  tfie  Regk>nal 
Administrator  within  10  days  of  first  possessing  or  being  made  aware  of 
that  data. 

(b)  Based  on  the  information  described  in  paragraph  (a)  and  any  otfier  in- 
formation received  from  any  source,  the  Regional  Administrator  will 
make  a  preliminary  determination  as  to  whether  the  reported  information 
requires  Agency  action  to  protect  human  health  or  the  environment.  Fur- 
ther action  may  include  suspending,  or  revoking  the  exclusion,  or  otfier 
appropriate  response  necessary  to  protect  human  health  and  ttie  envi- 
ronment. 

(c)  If  the  Regional  Administrator  determines  that  the  reported  infomiation 
does  require  Agency  action,  the  Regional  Administrator  will  notify  GM  in 
writing  of  the  actions  the  Regional  Administrator  believes  are  necessary 
to  protect  human  health  and  the  environment.  The  notice  shall  include  a 
statement  of  the  proposed  action  and  a  statement  providing  GM  with  an 
opportunity  to  present  information  as  to  why  the  proposed  Agency  ac- 
tion is  not  necessary  or  to  suggest  an  alternative  action.  GM  shall  have 
10  days  from  the  date  of  the  Regional  Administrator's  notice  to  present 
the  information. 

(d)  If  after  10  days  GM  presents  no  further  information,  the  Regional  Ad- 
ministrator will  Issue  a  final  written  determination  describing  the  Agency 
actions  that  are  necessary  to  protect  human  health  or  the  environment. 
Any  required  action  des&rit>ed  in  the  Regional  Administrator's  deter- 
mination shall  become  effective  immediately,  unless  the  Regional  Ad- 
ministrator provides  othenwise. 


55452  Federal  Register /Vol.  64,  No.  197 /Wednesday,  October  13.  1999  /  Proposed  Rules 


[FR  Doc.  99-26662  Filed  10-12-99;  8:45  am) 
BILLMQ  CODE  6S60-S0-P 


DEPARTMENT  OF  THE  INTERIOR 
Burami  of  Land  Managemant 
43  CFR  Parta  2800  and  2880 
[WO-350-2800  24 1A] 
Rm  1004-AC74 

RIghta-off-Way,  Princlplaa  and 
ProcadMraa;  Righta-of-Way  Under  the 
Minaral  Laaaing  Act 

agency:  Btireau  of  Land  Management. 

Interior. 

ACTION:  Proposed  regulations,  extension 

of  conunent  period. 

summary:  On  June  15. 1999,  the  Bureau 
of  Land  Management  (BLM)  published  a 
document  in  the  Federal  Register 
annoimcing  a  proposed  rule  to  amend 
its  right-of-way  regulations  by:  revising 
the  rent  and  cost  recovery  procedures 
and  policies,  adjiisting  cost  recovery 
fees  to  reflect  cost  increases  since  the 
current  regulations  became  effective  in 
July  1987,  and  reorganize  the 
regulations  to  better  reflect  the  sequence 
in  which  BLM  accepts  and  processes 
applications  and  monitors  right-of-way 
grants  once  they  are  issued.  The  120-day 
comment  period  ends  on  October  13, 
1999.  BLM  has  received  several  requests 
for  an  extension  of  the  comment  period 
and  is  extending  the  comment  period 
for  30  days. 

DATES:  Submit  comments  on  the 

proposed  regulations  by  November  12, 

1999. 

ADDRESSES:  If  you  want  to  comment, 

you  may: 

(1)  Hand-deliver  comments  to  the 
Bureau  of  Land  Management, 
Administrative  Record,  Room  401, 1620 
L  Street,  N.W.,  Washington,  D.C.; 

(2)  Mail  comments  to:  Bureau  of  Land 
Management,  Administrative  Record, 
Room  401  LS.  1849  C  St..  N.W., 
Washington,  D.C.  20240;  or 

(3)  Send  comments  by  way  of  the 
Internet  to:  WoComment@blm.gov.  If 
you  submit  your  comments 
electronically,  please  submit  them  as  an 
ASCII  file  to  minimize  computer 
problems  and  include  "Attn:  AC74"  and 
your  name  and  return  address  in  your 
Internet  message.  If  you  do  not  receive 

a  confirmation  from  the  system  that  we 
have  received  your  Internet  message, 
contact  uff  directly  at  (202)  452-0350. 
.   You  can  review  the  public  comments 
received  on  the  proposed  rule  at  BLM's 


Regulatory  Affairs  Group  office,  1620  L 
St..  N.W.,  Room  401,  Washington,  D.C, 
during  regular  business  hours  (7:45  am 
to  4:15  pm)  Monday  through  Friday, 
excluding  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ron  Montagna,  (202)  452-7782, 
ron — montagna@bIm.gov.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339,  24  hours  a  day,  7  days  a 
week. 

Dated:  October  6, 1999. 
Michael  H.  Schwartz, 

Group  Manager,  Regulatory  Affairs  Group. 
[FR  Doc.  99-26615  Filed  10-12-99;  8:45  am) 

BILLING  CODE  4310-a4-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  99-1946,  MM  Docket  No.  9»-127;  RM- 
9521] 

Radio  Broadcaating  Sarvicaa; 
Kanarraville,  UT 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  Rule;  withdrawal. 

SUMMARY:  This  document  denies  the 
allotment  of  Channel  268C2  at 
Kanarraville,  Utah,  in  response  to  a 
petition  filed  by  Victor  A.  Michael  d/b/ 
a  Mountain  West  Broadcasting.  See  64 
FR  23254,  November  30, 1999.  The 
Notice  questioned  community  status 
and  requested  additional  information. 
Based  on  the  information  supplied  by 
petitioner,  it  was  determined  that 
Kanarraville  did  not  qualify  as  a 
community  for  allotment  purposes. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-127, 
adopted  September  15,1999,  and 
released  September  24, 1999.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center,  445 
12th  Street,  SW,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services.  Inc.,  1231  20th 
Street,  NW.,  Washington,  DC.  20036, 
(202)  857-3800,  facsimile  (202)  857- 
3805. 


Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  99-26421  Filed  10-12-99;  8:45  am] 

WLUNG  CODE  S712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[DA  99-1954,  MM  Docket  No.  99-137;  RM- 
9571] 

Radio  Broadcaating  Sarvicaa; 
Amazonia,  MO 

agency:  Federal  Commimications 
Commission. 

ACTION:  Proposed  rule;  withdrawal. 

summary:  This  docimient  denies  the 
allotment  of  Channel  273A  at 
Amazonia,  Missouri,  in  response  to  a 
petition  filed  by  Victor  A.  Michael  d/b/ 
a  Mountain  West  Broadcasting.  See  64 
FR  24998,  May  10, 1999.  The  Notice 
questioned  community  status  and 
requested  additional  information.  Based 
on  the  information  supplied  by 
petitioner,  it  was  determined  that 
Amazonia  did  not  qualify  as  a 
community  for  allotment  purposes. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-1 37, 
adopted  September  15, 1999,  and 
released  September  24, 1999.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center,  445 
12th  Street,  SW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  1231  20th 
Street,  NW.,  Washington,  DC.  20036. 
(202)  857-3800.  facsimile  (202)  857- 
3805. 

List  of  Subjects  in  47  CFR  Part  73 

Federal  Communications  Commission. 

Joim  A.  Karousos, 

Chief  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  99-26420  Filed  10-12-99;  8:45  am] 

muuHO  CODE  vn»-ot-p 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[DA  99-2000;  MM  Doclwt  No.  99-121 ;  RM- 
9552] 

Radio  Broadcasting  Services;  Eagle 
Nest,  N«w  Mexico 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  denial  of. 

SUmiARY:  The  Commission  denies  the 
request  of  Moimtain  West  Broadcasting 
to  allot  Channel  284C2  to  Eagle  Nest. 
New  Mexico,  finding  that  it  is  not  a 
community  for  allotment  purposes.  See 
64  PR  18872,  April  16,  1999.  With  this 
action,  this  proceeding  is  terminated. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Biueau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-121, 
adopted  September  22, 1999,  and 
released  October  1, 1999.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  445  12th 
Street,  SW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  piuchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Services,  Inc.,  (202)  857- 
3800,  1231  20th  Street,  NW, 
Washington,  DC  20036. 

Federal  Communications  Ck)mmission. 
John  A.  Karousos. 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Buteau. 

[FR  Doc.  99-26417  Filed  10-12-99;  8:45  am] 
BU.UNQ  COOE  S712-01-4> 


DEPARTMENT  OF  ENERGY 

48  CFR  Parts  909  and  970 
BIN  1991-AB52 

Acquisition  Regulations;  Purchasing 
by  DOE  Management  and  Operating 
Contractors  From  Contractor  Affiliated 
Sources 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Department  of  Energy 
(DOE)  is  proposing  to  amend  its 
acquisition  regulations  by  altering  its 
coverage  on  organizational  conflicts  of 
interest  and  purchases  by  DOE's 
management  and  operating  contractors 
from  affiliated  entities  to  protect  the 


^  Department  when  DOE's  management 
and  operating  contractors  are  involved 
in  teaming  arrangements  or  mergers  or 
acquisitions  and  with  respect  to  the 
award  and  administration  of  affiliated 
transactions. 

DATES:  Written  comments  on  the 
proposed  rulemaking  must  be  received 
on  or  before  close  of  business  November 
12, 1999. 

ADDRESSES:  Comments  (3  copies)  should 
be  addressed  to:  Robert  M.  Webb,  U.S. 
Department  of  Energy,  Office  of 
Procurement  and  Assistance 
Management,  1000  Independence 
Avenue,  SW.,  Washington,  DC.  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Webb  at  (202)  586-8264. 

SUPPLEMENTARY  INFORMATION: 
I.  Background. 

n.  Section  by  Section  Analysis, 
m.  Procedural  Requirements. 

A.  Review  Under  Executive  Order  12866. 

B.  Review  Under  Executive  Order  12988. 

C.  Review  Under  the  Regulatory  Flexibility 
Act. 

D.  Review  Under  the  Paperwork  Reduction 
Act. 

E.  Review  Under  the  National 
Environmental  Policy  Act. 

F.  Review  Under  Executive  Order  12612. 

G.  Review  Under  the  Unfunded  Mandates 
Reform  Act  of  1995. 

I.  Background 

The  purpose  of  this  proposed 
rulemaking  is  to  provide  additional 
guidance  to  DOE  contracting  officers 
with  respect  to  organizational  confficts 
of  interest  considerations  in  the  award 
and  administration  of  DOE's 
management  and  operating  contracts. 
Specifically,  this  proposed  rule  would: 
(1)  require  contracting  officers  to 
acquire  an  organizational  confficts  of 
interest  disclosure  from  all  members  of 
a  proposing  "team;"  (2)  require  the 
identification  and  treatment  of 
organizational  confficts  of  interest 
issues  prior  to  the  contracting  officer's 
consent  to  merger,  sale  or  novation 
involving  a  management  and  operating 
contractor  or  its  parent;  and  (3)  clarify 
existing  rules  with  respect  to 
transactions  between  management  and 
operating  contractors  and  affiliated 
entities. 

DOE  regulations  already  recognize  the 
risks  associated  with  management  and 
operating  contractors  doing  business 
with  affiliates.  It  is  specifically 
discussed  at  970.7105.  The  necessity  of 
providing  notice  of  a  proposed 
transaction  with  an  affiliate  is  covered 
at  970.7109.  The  clause  at  970.5204^22 
requires  that  the  M&O  contractor 
comply  with  970.7105. 

However,  in  recent  years  the  matter 
has  become  complex  as  a  result  of 


increased  incidence  of  corporate 
mergers  and  acquisitions  and  the 
teaming  of  organizations  as  offerors 
imder  a  DOE  contract.  For  example,  as 
a  result  of  a  management  and  operating 
contractor's  merger  with  the  corporate 
parent  of  an  existing  subcontractor,  the 
new  prime  contractor  could  be  put  in 
the  position  of  administering  a 
preexisting  subcontract  with  its  affiliate. 
Similarly,  if  award  of  a  man^ement  and 
operating  contractor  were  to  go  to  a 
"team,"  one  participant,  not  the 
contractor  of  record,  could  be  an 
affiliate  of  a  pre-existing  subcontractor. 
In  both  of  these  situations,  the 
subcontract  would  exist  before  the 
merger  or  contract  award  that  would 
give  rise  to  the  potential  conffict  of 
interest  in  the  administration  of  the 
subcontract. 

Without  the  changes  proposed  in  this 
rulemaking,  the  cognizant  operations 
office  involved  would  not  have  the 
necessary  information  to  assure  that 
these  two  situations  are  recognized  and 
treated.  As  a  result,  DOE's  interests  may 
not  be  protected  by  the  management  and 
operating  contractor's  administration  of 
such  subcontracts.  This  rule  is  intended 
to  provide  the  contracting  officer  with 
complete  information  on  potential 
organizational  conflicts  with  respect  to 
mergers  and  acquisitions  and  teaming 
arrangements  to  allow  their 
identification  and  mitigation. 

Further,  the  proposed  rule  would 
modify  existing  coverage  which  governs 
the  transacting  of  business  by 
management  and  operating  contractors 
with  affiliated  entities.  The  Department 
recognizes  that  M&O  contractors  may 
appropriately  acquire  specialized 
services  or  purchase  goods  from 
affiliated  organizations.  This  rulemaking 
proposes  to  revise  the  Department's 
acquisition  regulation  to  identify  and 
clarify  these  situations. 

The  first  situation  involves  an  affiUate 
with  special  or  unique  scientffic 
expertise  or  facilities  (e.g.,  test  facilities) 
of  use  to  the  M&O  in  the  performance 
of  some  portion  of  the  contract.  In  this 
case,  the  affiliate  transaction  would  be 
accomplished  through  an  intercompany 
transaction  at  cost  with  no  fee.  The 
second  situation  arises  when  the 
affiliate  sells  goods  in  the  commercial 
market  for  which  the  M&O  contractor 
has  a  need.  In  this  second  case,  the 
affiliate  may  receive  the  award  only 
after  competition  and  under  terms  and 
conditions  that  are  consistent  with  arms 
length  negotiations. 

"nie  organisational  conffict  of  interest 
clause  at  952.209-72  prevents  entities 
affiliated  with  the  prime  from  proposing 
on  subcontracts.  This  prohibition  was 
established  to  address  the  potential  for 
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unfair  competitive  advantage.  This  risk 
is  avoided  by  prohibiting  affiliate 
transactions,  except  for  the  purchase  of 
commercial  items  in  accordance  with 
970.7105  and  gaining  access  to  special 
or  unique  scientific  expertise  or  test 
eqmpment  on  a  cost,  no  fee  basis. 

n.  Section4>y-Section  Analysis 

The  Department  of  Energy  proposes  to 
change  the  organizational  conflicts  of 
interest  {00)  regulations  at  subsection 
909.507-1  and  section  970.0905  to 
require  an  CKH  disclostue  from  the 
proposer  and  all  other  members  of  the 
team  when  a  proposer  "teams,"  either 
formally  or  ii^ormally,  with  other 
entities  in  responding  to  a  solicitation 
and  to  require  a  special  OCI  review  of 
existing  subcontracts  if  an  M&O 
contractor  or  its  parent  proposes  to 
merge  with  another  corporation. 

This  proposed  rule  would  also  amend 
section  970.7105  to  make  clear  that 
there  are  only  two  situations  in  which 
a  management  and  operating  contractor 
may  do  business  with  an  affiliated 
entity.  The  first  involves  an  affiliate's 
selling  commercial  items,  not 
commercial  services,  following  a 
competitive  selection  and  under 
enforceable,  arms  length  terms  and 
conditions.  The  second  situation 
involves  an  affiliate  with  special  or 
unique  scientific  fecilities  to  be  made 
available  on  a  cost,  no  fee  basis. 

m.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  imder  Executive 
Onler  12866,  "Regulatory  Planning  and 
Review,"  (58  FR  51735,  October  4, 
1993).  Accordingly,  this  proposed  rule 
is  not  subject  to  review  under  that 
Executive  Order  by  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget 
(OMB). 

B.  Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a]  of 
Executive  Order  12988,  "Civil  Justice 
Reform,"  61  FR  4729  (February  7, 1996), 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  bmden  reduction.  With  regard  to 
the  review  required  by  section  3(a), 
section  3(b)  of  Executive  Order  12988 


specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensine  that  the  regulation:  (1)  clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specffies  any  effect  on 
existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  reqtures 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
section  3(a)  and  section  3(b)  to 
determine  whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  DOE  has  completed  the  required 
review  and  determined  that,  to  the 
extent  permitted  by  law,  these  proposed 
regulations  meet  the  relevant  standards 
of  Executive  Order  12988. 

C.  Review  Under  the  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  which  requires 
preparation  of  an  initial  regulatory 
fiexibility  analysis  for  any  rule  that 
must  be  proposed  for  public  comment 
and  that  is  likely  to  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposed 
rule  establishes  restrictions  that  would 
avoid  organizational  confficts  of  interest 
in  the  performance  of  management  and 
operating  contracts.  DOE  management 
and  operating  contracts  have  not  been 
awarded  to  small  entities.  The  proposed 
constraints  on  the  subcontracting  of  an 
M&O  contractor  with  its  affiliates  may 
lead  to  more  subcontracting 
opportiinities  for  small  businesses. 
There  would  not  be  an  adverse 
economic  impact  on  small  entities. 

Accordingly,  DOE  certifies  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
and,  therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

D.  Review  Under  the  Paperwork 
Reduction  Act 

This  proposed  rule  would  amend  48 
CFR  §§  909.507-1  and  970.0905  to 
require  an  organizational  conflicts  of 
interest  disclosure  from  team  members 
of  the  apparent  successful  offeror.  This 
disclosure  is  necessary  to  provide  the 
contracting  officer  with  complete 
information  on  potential  organizational 
conflicts  involved  in  teaming 
arrangements.  This  proposed  collection 


of  information  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval  imder  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501, et seq. 

DOE  estimates  the  maximum  niunber 
of  respondents  subject  to  the  disclosure 
reqiiirement,  in  any  one  year,  to  be  20 
and  the  number  of  hours  required  for 
record-keeping  and  preparation  of  the 
disclosure  reports  to  be  approximately  5 
hours  per  respondent.  The  total  annual 
burden  hours  from  compliance  is 
expected  to  be  100  horns  (20  x  5  hours 
per  year).  The  collection  of  information 
contained  in  this  proposed  rule  is 
considered  the  least  burdensome  for 
obtaining  the  needed  organizational 
conflict  of  interest  information. 

DOE  invites  public  comments 
concerning:  (1)  The  need  for  the  . 
reporting  requirement;  (2)  the  accuracy 
of  DOE's  estimate  of  the  reporting 
biuden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  ways  to  minimize 
the  burden  of  the  collection  of 
information  on  respondents.  Send 
comments  regarding  this  proposed 
collection  of  information  to  the  contact 
person  named  in  this  notice. 

E.  Review  Under  the  National 
Environmental  Policy  Act 

DOE  has  concluded  that  promulgation 
of  this  proposed  rule  falls  into  a  class  of 
actions  which  would  not  individually  or 
cumulatively  have  significant  impact  on 
the  human  environment,  as  determined 
by  DOE's  regulations  (10  CFR  part  1021, 
subjiart  D)  implementing  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321  et  seq.). 
Specifically,  this  proposed  rule  is 
categorically  excluded  frtjm  NEPA 
review  because  the  amendments  to  the 
DEAR  would  be  stricUy  procedural 
(categorical  exclusion  A6).  Therefore, 
this  proposed  rule  does  not  require  an 
environmental  impact  statement  or 
environmental  assessment  pursuant  to 
NEPA. 

F.  Review  Under  Executive  Order  12612 

Executive  Order  12612,  (52  FR  41685, 
October  30, 1987),  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  Federal 
Government  and  the  States,  or  in  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  Government.  If  there  are 
sufficient  substantial  direct  effects,  then 
the  Executive  Order  requires  the 
preparation  of  a  federalism  assessment 
to  be  used  in  all  decisions  involved  in 
promulgating  and  implementing  a 
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policy  action.  This  proposed  rule  would 
merely  govern  organizational  conflicts 
of  interest  in  merger  and  joint  venture 
or  teaming  arrangements  and  the 
awarding  of  subcontracts  by  DOE 
management  and  operating  contractors. 
States  which  contract  with  DOE  will  be 
subject  to  this  rule.  However,  DOE  has 
determined  that  this  proposed  rule 
would  not  have  a  substantial  direct 
effect  on  the  institutional  interests  or 
traditional  functions  of  the  States. 

G.  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4)  generally 
requires  a  Federal  agency  to  perform  a 
detailed  assessment  of  costs  and 
benefits  of  any  rule  imposing  a  Federal 
Mandate  with  costs  to  State,  local  or 
tribal  governments,  or  to  the  private 
sector,  of  $100  million  or  more.  This 
proposed  rulemaking  would  only  affect 
private  sector  entities,  and  the  impact  is 
less  than  $100  million. 

List  of  Subjects  in  48  CFR  Parts  909  and 
970 

Government  procurement. 

Issued  in  Washington,  D.C.  on  September 
22.1999. 
Richard  H.  Hopf, 

Director,  Office  of  Procurement  and 
Assistance  Management. 

For  the  reasons  set  out  in  the 
preamble,  Chapter  9  of  Title  48  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below. 

PART  909— [AMENDED] 

1.  The  authority  citation  for  Part  909 
continues  to  read  as  follows: 

42  U.S.C.  7254;  40  U.S.C.  486(c). 

2.  Subsection  909.507-1  is  amended 
by  revising  paragraph  (e)  as  follows: 


909.507-1    Solicitation  provisions.  (DOE 
coverage-paragraph  (e)). 

(e)  The  contracting  officer  shall  insert 
the  provision  at  48  CFR  952.209-8. 
Organizational  Conflicts  of  Interest- 
Disclosure,  in  solicitations  for  advisory 
and  assistance  services  expected  to 
exceed  the  simplified  acquisition 
threshold.  The  disclosure  requirement 
applies  to  all  entities  that  join,  either 
formally  (e.g.,  through  a  joint  venture  or 
similar  legal  arrangement)  or  informally, 
with  the  offeror  in  responding  to  a 
solicitation.  In  individual  procurements, 
the  Head  of  the  Contracting  Activity 
may  increase  the  period  subject  to 
disclosure  in  952.209-8(c)(l)  up  to  36 
months. 

PART  970— {AMENDED] 

3.  The  authority  citation  for  Part  970 
continues  to  read: 

Authority:  Sec.  161  of  the  Atomic  Energy 
Act  of  1954  (42  U.S.C.  2201),  sec.  644  of  the 
Department  of  Energy  Organization  Act,  Pub. 
L.  9.5-91  (42  U.S.C.  7254). 

4.  At  970.0905  the  existing  paragraph 
is  designated  as  paragraph  (a)  and 
peiragraphs  (b)  and  (c)  are  added  as 
follows: 

970.0905    Organizational  conflicts  of 
interest. 

(a)  *  *  * 

(b)  The  contracting  officer  shall  insert 
the  provision  at  48  CFR  952.209-8, 
Organizational  Conflicts  of  Interest- 
Disclosure,  in  solicitations  for 
management  and  operating  contracts. 
The  disclosure  requirements  applies  to 
all  entities  that  join,  either  formally 
(e.g.,  through  a  joint  venture  or  similar 
legal  arrangement)  or  informally,  with 
the  offeror  in  responding  to  the 
solicitation.  In  individual  procurements, 
the  Head  of  the  Contracting  Activity 
may  increase  the  period  subject  to 
disclosure  in  952.209-8(c)(l)  up  to  36 
months. 


(c)  Before  approving  a  proposed  sale 
of  assets,  merger,  or  other  action  that 
would  result  in  the  assignment  to 
another  entity  of  contractual  obligations 
of  the  management  and  operating 
contractor,  the  contracting  officer  shall 
review  existing  subcontracts  to  ascertain 
whether  any  improper  relationships 
would  result  and,  if  so,  to  ensure  Uiat 
those  situations  are  appropriately 
resolved. 

5.  Section  970.7105  is  revised  to  read 
as  follows: 

970.7105    Purchasing  from  contractor- 
affiliated  sources. 

(a)  A  management  and  operating 
contractor  may  purchase  commercial 
items,  but  not  commercial  services,  from 
sources  affiliated  with  the  contractor 
(any  division,  subsidiary,  or  affiliate  of 
the  contractor  or  its  parent  company)  in 
the  same  manner  as  from  other  sources, 
provided: 

(1)  The  management  and  operating 
contractor's  purchasing  function  is 
independent  of  the  proposed  contractor- 
affiliated  source; 

(2)  The  same  terms  and  conditions 
would  apply  if  the  purchase  were  from 
an  unaffiliated  third  party; 

(3)  Award  is  made  in  accordance  with 
policies  and  procedures  designed  to 
permit  effective  competition  which  have 
been  approved  by  the  contracting 
officer;  and 

(4)  The  award  is  legally  enforceable  if 
the  entities  are  separately  incorporated. 

(b)  A  management  and  operating 
contractor  may  acquire  technical 
services  from  an  affiliated  source  only  if 
that  source  has  special  or  unique 
scientific  facilities,  the  need  for  their 
use  is  documented,  and  the  services  are 
provided  on  a  cost,  no  fee  basis. 

(FR  Doc.  99-26549  Filed  10-12-99:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


COMMISSION  ON  aVIL  RIGHTS 

Notica  of  Cancellation  of  Public 
MaaHng  of  tha  Waat  Virginia  Adviaory 
Commtttaa 

Notice  is  hereby  given,  pursuantto 
the  provisions  of  the  rules  and 
regtUations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  West 
Virginia  Advisory  Committee  to  the 
Commission  which  was  to  have 
convened  at  12:30  p.m.  and  adjourned 
at  5:00  p.m.  on  Thursday,  October  21, 
1999,  has  been  canceled.  The  meeting 
was  to  be  held  at  the  State  Capitol 
Building,  Governor's  Conference  Room, 
Office  of  the  Secretary  of  State,  Room 
157, 1900  Kanawha  Boulevard, 
Charleston,  West  Virginia  25305. 

The  original  notice  for  the  meeting 
was  aimoimced  in  the  Federal  Register 
on  October  1, 1999.  FR  Doc.  99-25523, 
64FR,  No.  190,  p.  53317. 

Persons  desiring  additional 
information  should  contact  Ki-Taek 
Chim,  Director  of  the  Eastern  Regional 
Office,  202-376-7533  (TDD  202-376- 
8116). 

Dated  at  Washington,  DC,  October  6, 1999. 
Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
[FR  Doc.  99-26657  Filed  10-12-99;  8:45  am) 

BHJJNQ  CODE  6335-01-P 


DEPARTMENT  OF  COMMERCE 

National  InatHuta  of  Standards  and 
Tadmoiogy 

Computar  Syatam  Security  and  Privacy 
Adviaory  Board;  Request  for 
Nomlnationa 

agency:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Request  for  nominations  of 
members  to  serve  on  the  Computer 
System  Security  and  Privacy  Advisory 
Board. 


SUMMARY:  NIST  invites  and  requests 
nominations  of  individuals  for 
appointment  to  the  Computer  System 
Security  and  Privacy  Advisory  Board 
(CSSPAB).  The  terms  of  some  of  the 
members  will  soon  expire.  NIST  will 
consider  nominations  received  in 
response  to  this  notice  for  appointment 
to  the  Board,  in  addition  to  nominations 
already  received. 

DATES:  Please  submit  nominations  on  or 
before  November  15, 1999. 

ADDRESSES:  Please  submit  nominations 
to  Edward  Roback,  CSSPAB  Secretary, 
NIST.  100  Bureau  Drive,  M.S.  8930, 
Gaithersburg,  MD  20899-8930. 
Nominations  may  also  be  submitted  via 
fax  to  301-948-2733,  Attn:  CSSPAB 
Nominations. 

Additional  information  regarding  the 
Board,  including  its  charter  and  current 
membership  list,  may  be  foimd  on  its 
electronic  home  page  at:  <http:// 
csrc.nist.gov/csspab/>. 

FOR  FURTHER  INFORMATWN  CONTACT: 
Edward  Roback,  CSSPAB  Secretary  and 
Designated  Federal  Official,  NIST,  100 
Biueau  Drive,  M.S.  8930,  Gaitherslmrg, 
MD  20899-8930;  telephone  301-975- 
3696;  telefax:  301-926-2733;  or  via 
email  at  "edward.roback@nist.gov". 

SUPPLEMENTARY  INFORMATION: 

I.  CSSPAB  Information 

Objectives  and  Duties 

The  CSSPAB  was  chartered  by  the 
Department  of  Commerce  pursuant  to 
the  Computer  Security  Act  of  1987  (P.L. 
100-235).  The  objectives  and  duties  of 
the  CSSPAB  are: 

1.  The  Board  shall  identify  emerging 
managerial,  technical,  administrative, 
and  physical  safeguard  issues  relative  to 
computer  systems  security  and  privacy. 

2.  The  Board  shall  advise  the  National 
Institute  of  Standards  and  Technology 
(NIST)  and  the  Secretary  of  Commerce 
on  security  and  privacy  issues 
pertaining  to  Federal  computer  systems. 

3.  To  report  its  findings  to  the 
Secretary  of  Commerce,  the  Director  of 
the  Office  of  Management  and  Budget, 
the  Director  of  the  National  Security 
Agency,  and  the  appropriate  committees 
of  the  Congress. 

4.  The  Board  will  function  solely  as 
an  advisory  body,  in  accordance  with 
the  provisions  of  the  Federal  Advisory 
Committee  Act. 


Membership 

The  CSSPAB  is  comprised  of  twelve 
members,  in  addition  to  the 
Chairperson.  The  membership  of  the 
Board  includes: 

(1)  Four  members  from  outside  the 
Federal  Govenunent  eminent  in  the 
computer  or  telecommunications 
industry,  at  least  one  of  whom  is 
representative  of  small  or  medium  sized 
companies  in  such  industries; 

(2)  Four  members  from  outside  the 
Feder£il  Government  who  are  eminent  in 
the  fields  of  computer  or 
telecommimications  technology,  or 
related  disciplines,  but  who  are  not 
employed  by  or  representative  of  a 
producer  of  computer  or 
telecommunications  equipment;  and 

(3)  Four  members  from  the  Federal 
Government  who  have  computer 
systems  management  experience, 
including  experience  in  computer 
systems  security  and  privacy,  at  least 
one  of  whom  shall  be  from  the  National 
Security  Agency. 

Miscellaneous 

Members  of  the  CSSPAB  are  not  paid 
for  their  service,  but  will,  upon  request, 
be  allowed  travel  expenses  in 
accordance  with  Subchapter  I  of 
Chapter  57  of  Title  5,  United  States 
Code,  while  otherwise  performing 
duties  at  the  request  of  the  Board 
Chairperson,  while  away  from  their 
homes  or  a  regular  place  of  business. 

Meetings  of  the  Board  take  place  in 
the  Washington,  DC  metropolitan  area, 
usually  at  the  NIST  headquarters  in 
Gaithersburg,  MD.  Meetings  are  two  to 
three  days  in  duration  and  are  held 
quarterly. 

Board  meetings  are  open  to  the  public 
and  members  of  the  press  usually 
attend.  Members  do  not  have  access  to 
classified  or  proprietary  information  in 
connection  with  their  Board  duties. 

n.  Nomination  Information 

Nominations  are  sought  in  all  three 
categories  described  above,  including  a 
smaU  business  representative  in  the  first 
category. 

Nominees  should  have  specific 
experience  related  to  computer  security 
or  electronic  privacy  issues,  particularly 
as  they  pertain  to  federal  information 
technology.  The  category  of  membership 
for  which  the  candidate  is  qualified 
should  be  specified  in  the  nomination 
letter.  Nominations  for  a  particular 
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category  should  come  from 
organizations  or  individuals  within  that 
category.  A  summan'  of  the  candidate's 
qualifications  should  be  included  with 
the  nomination.  Also  include  (where 
applicable)  current  or  former  service  on 
federal  advisory  boards  and  federal 
employment.  Each  nomination  letter 
should  state  that  the  person  agrees  to 
the  nomination.  aoluio\vIedges  the 
responsibilities  of  serving  on  the 
CSSPAB.  and  will  actively  participate  in 
good  faith  in  the  tasks  of  the  CSSPAB. 
Besides  participation  at  meetings,  it  is 
desired  that  members  be  able  to  devote 
the  equivalent  of  two  days  between 
meetings  to  developing  draft  issue 
papers,  researching  topics  of  potential 
interest,  and  so  forth  in  furtherance  of 
their  Board  duties. 

Selection  of  CSSPAB  members  will 
not  be  limited  to  individuals  who  are 
nominated.  Nominees  must  be  U.S. 
citizens. 

The  Department  of  Commerce  is 
committed  to  equal  opportunity  in  the 
workplace  and  seeks  a  broad-based  and 
diverse  CSSPAB  membership. 

Dated:  Octiiber  5,  1999. 
Karen  H.  Brown, 
Deputy  Director.  XIST. 
[FR  Dor..  99-2f).')98  Filed  10-12-99:  8:45  am] 

BILLING  CODE  3510-CN-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

(I.D.  100599F] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene  a 
public  meeting  via  conference  call  of  the 
Red  Drum  Stock  Assessment  Panel 
(RDSAP). 

DATES:  This  meeting  will  be  via 
conference  call  on  October  27, 1999, 
beginning  at  10:00  a.m.  EST. 
ADDRESSES:  A  listening  station  will  be 
available  at  NMFS  Southeast  Regional 
Office,  9721  Executive  Center  Drive, 
North,  St.  Petersburg,  FL  33702; 
Contact:  Georgia  Cranmore  at  727-570- 
5305. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 


FOR  FURTHER  INFORMATION  CONTACT:  - 
Peter  Hood.  Fishery  Biologist.  Gulf  of 
Mexico  Fisher\'  Management  Council; 
telephone:  813-228-2815. 

SUPPLEMENTARY  INFORMATION:  The 
RDSAP  will  continue  their  review  of  a 
stock  assessment  on  the  status  of  the  red 
drum  stocks  in  the  Gulf  of  Mexico 
prepared  by  NMFS.  Th«^  RDSAP  will 
consider  available  information, 
including  but  not  limited  to. 
commercial  and  recreational  catches, 
natural  and  fishing  mortality  estimates, 
recruitment,  fishery-dependent  and 
fishery-independent  data,  and  data 
needs.  These  analyses  will  bo  used  to 
determine  the  condition  of  the  .stocks 
and  the  levels  of  acceptable  biological 
catch  (ABC).  The  RDSAP  may  also 
review  estimates  of  stoqk  size  (biomass 
at  maximum  sustainable  vield  (Bmsy]) 
and  minimum  stock  size  thresholds 
(MSST).  Currently  it  is  illegal  to  harvest 
or  possess  red  drum  in  Federal  waters. 

The  conclusions  of  the  RDSAP  will  be 
reviewed  by  the  Council's  Standing  and 
Special  Reef  Fish  Scientific  and 
Statistical  Committee  (SSC).  and  Red 
Drum  Advisory  Panel  (RDAP)at 
meetings  later  that  week. 

A  copy  of  the  agenda  can  bo  obtained 
by  contacting  the  Council  (see 
ADDRESSES). 

Although  non-emergency  issues  not 
on  the  agenda  may  come  before  the 
RDSAP  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conser\'ation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting. 
Actions  of  the  RDSAP  will  be  restricted 
to  those  issues  specifically  identified  in 
the  agenda  and  any  issues  arising  after 
publication  of  this  notice  that  require 
emergency  action  under  section  305(c) 
of  tlie  Magnuson-Stevens  Act.  provided 
the  public  has  been  notified  of  the 
Council's  intent  to  take  action  to 
address  the  emergency. 

Special  Accommodations 

The  listening  station  is  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Arme  Alford  at  the 
Council  (see  ADDRESSES)  by  October  20, 
1999. 

Dated:  October  7,  1999. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  99-26691  Filed  10-12-99;  8:45  am] 
BIUJNQ  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  100599H] 

New  England  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMF.S).  National  Oceanic  and 

Atmospheric  Administration  (NOA.V). 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  will 
hold  a  nne-day  closed  meeting,  with  a 
session  open  to  the  public  before  and 
after  the  closed  portion  of  the  meeting. 
DATES:  The  meeting  will  be  held  on 
Wednesday.  October  27.  1999,  at  9:00 
a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  Ferncroft  Hotel.  50 
Ferncroft  Road.  Danvers.  MA  01923. 
telephone:  (978)  777-2500. 

Council  address:  New  England 
Fishery  Management  Council.  3 
Broadway.  Saugus.  MA  01906-1036; 
telephone:  (781)  231-0422. 
FOR  FURTHER  'NFORMATION  CONTACT:  Paul 
).  Howard,  Executive  Director.  New 
England  Fishrry  Man.igement  Council 
(781)231-0422"! 

SUPPLEMENTARY  INFORMATION:  The 
Council  will  convt-ne  Ibis  previously 
unscheduled  meeting  specifically  to 
address  a  number  of  administrative  and 
personnel  issues.  Decisions  on  fishery' 
management  plan  measures  will  not  be 
considered.  The  meeting  will  be  open  to 
the  public  before  and  after  the  closed 
session  for  the  purpose  of  providing  the 
public  with  overviews  of  the  closed 
meeting  discussions. 

Although  non-emergency  issues  not 
contained"  in  this  agenda  may  come 
before  this  Council  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
Council  action  during  this  meeting. 
Council  action  will  be  restricted  to  those 
issues  specifically  listed  in  this_notice 
and  any  issues  arising  after  publication 
of  this  notice  that  require  emergency 
action  under  section  305(c)  of  the 
Magnuson-Stevens  Act.  provided  the 
public  has  been  notified  of  the  Council's 
intent  to  take  final  action  to  address  the 
-emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  date. 
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Dated:  CXitober  7, 1999. 
Riduitl  W.  Surdi, 

i^cting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  99-26690  Filed  10-12-99;  8:45  am] 

BNJJNQ  COOE  3610-aa»-f 

DEPARTMENT  OF  COMMERCE 

IMiOMi  OcMnic  and  Atmoapheiic 
AdndnMraMon 

[LD.1008Nq 


CouncN;  PubHe  MMdngs 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Notice  of  public  meetings. 

summary:  The  New  England  Fishery 
Management  Council  (Coimcil)  is 
schediding  puUic  meetings  of  its  ad  hoc 
Capacity  Committee,  Enforcement 
Committee  and  a  )oiat  meeting  of  its 
(koundfish  Committee  and  Groundfish 
Advisory  Panel  in  October,  1999  to 
consider  actions  affecting  New  England 
fisheries  in  the  exclusive  economic  zone 
(EEZ).  Reccnnmendations  from  these 
groups  will  be  brought  to  the  full 
Council  for  formal  consideration  and 
action,  if  appropriate.  . 
DATES:  The  meetings  will  held  between 
Tuesday.  October  26, 1999  and  Friday, 
October  29, 1999.  See 
SUPPLEMENTARY  INFORMATION  for 
specific  dates  and  times. 
ADDRESSES:  The  meetings  will  be  held 
in  Danvers  and  Saugus,  MA.  See 
SUPPLEMENTARY  INFORMATION  for 
specific  locations. 

Council  address:  New  England 
Fishery  Management  Council,  5 
Broadway,  Saugus,  MA  01906-1036; 
telephone:  (781)  231-0422. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Coimcil; 
(781) 231-0422. 
SUPPl£MENTARY  INFORMATION: 

Meeting  Dates  and  Agendas 

Tuesday.  October  26,  at  9:30  a.m.— 
Enforcement  Committee  Meeting 

Location:  New  England  Fishery 
Management  Council  Office,  5 
Broadway,  Saugus,  MA  01906; 
telephone:  (781)  231-0422. 

The  committee  will  discuss  the 
enforceability  of  several  mesh  size/ 
possession  limit  enrollment  program 
alternatives  and  net  strengthener 
options  being  proposed  as  management 
measures  in  the  whiting  fishery.  The 


committee  also  will  discuss  the  scallop 
exempted  fisheries  tmder  consideration 
for  the  Georges  Bank  closed  areas  during 
the  year  2000.  There  will  be  a  brief 
closed  session  to  select  industry 
advisors. 

Tuesday.  October  26,  at  10  a.m.— Ad 
Hoc  Capacity  Committee  Meeting 

Location:  Sheraton  Femcroft  Hotel,  50 
Femcroft  Road,  Danvers,  MA  01923, 
telephone:  (978)777-2500. 

The  committee  will  discuss  various 
issues  related  harvesting  capacity  in 
New  England  fisheries.  The  agenda  may 
include  whether  there  is  an  appropriate 
amount  of  fishing  capacity  available  and 
what  measures  may  be  necessary  to 
manage  capacity.  The  committee  will 
also  (tiscuss  its  role  and  planned  futiire 
projects. 

Friday,  October  29, 1999.  9:30  a.m.— 
Groundfish  Committee  and  Groundfish 
Advisory  Panel  Joint  Meeting 

Location:  Sheraton  Femcroft  Hotel,  50 
Femcroft  Road,  Danvers,  MA  01923, 
telephone:  (978)777-2500. 

The  committee  and  advisory  panel 
will  begin  to  develop  options  regarding 
exemptions  for  access  to  groundfish 
closed  areas  for  consideration  in  the 
Northeast  Multispecies  Fishery 
Management  Plan  annual  adjustment 
Discussion  may  address  exemptions  for 
recreational  party /charter  vessels,  sea 
scallop  gear,  raised  footrope  trawls,  and 
fishing  gear  currently  listed  as 
"exempted  gear"  with  respect  to  the 
multispecies  fishery.  The  committee 
will  also  conduct  a  closed  session  to 
review  Groundfish  Advisory  Panel 
applications. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  Coimcil  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
Council  action  during  this  meeting. 
Council  action  wUl  be  restricted  to  those 
issues  specifically  listed  in  this  notice 
and  any  issues  arising  after  publication 
of  this  notice  that  require  emergency 
action  under  section  305(c)  of  the 
Magnuson-Stevens  Fishery      ~ 
Conservation  and  Management  Act, 
provided  the  public  has  been  notified  of 
the  Council's  intent  to  take  final  action 
to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Paul  J.  Howard 
(see  ADDRESSES)  at  least  5  days  prior  to 
the  meeting  dates. 


Dated:  October  6, 1999. 
Bruce  C  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-26692  Filed  10-12-99;  8:45  am) 
HUMG  CODE  3610-22-F 


DEPARTMENT  OF  DEFENSE 

Offlc*  of  th*  S«cr«lary 

Submission  tar  0MB  Ravtow; 
Conunsnt  Rs^usst 

ACnON:  Notice. 

The  Department  of  Defmse  has 
submitted  to  0MB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title.  Associated  Form,  and  OMB 
Number:  Application  for  Commission  or 
Warrant  Rank,  USN  or  USNR; 
NAVCRUrr  1100/1;  OMB  Number 
0703-0029. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  20,000. 

Responses  per  Respondent:  1. 

Aimual  Responses:  20,000. 

Average  Burden  per  Response:  30 
minutes. 

Annual  Burden  Hours:  18,000. 

Needs  and  Uses:  All  persons 
interested  in  entering  the  U.S.  Navy  or 
Naval  Reserve  in  a  commissioned  status 
must  provide  various  personal  data  in 
order  for  a  Selection  Board  to  determine 
their  qualifications  for  naval  service  and 
for  specific  fields  of  endeavor  which  the 
applicant  intends  to  pursue.  This 
information  is  used  to  recruit  and  select 
applicants  who  are  qualified  for 
commission  in  the  U.S.  Navy  or  Naval 
Reserve. 

Affected  Public:  Individuals  or 
Households. 

Frequency:  On  Occasion. 

Respondent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing.  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 
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Dated:  October  6,  1999. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  99-26635  Filed  10-2-99;  8:45  am] 
BILLING  CODE  S001-1(MI 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OIMB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  0MB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  OMB  Number:  Defense 
Federal  Acquisition  Regiilation 
Supplement  Part  217,  Special 
Contracting  Methods,  and  Related 
Provisions  and  Clauses  in  DFARS 
252.217;  OMB  Number  0704-0214. 

Type  of  Request:  Extension. 

Number  of  Respondents:  72,586. 

Responses  per  Respondent:  1.3. 

Annual  Responses:  95,520. 

Average  Burden  per  Response:  14.4 
hours. 

Annual  Burden  Hours:  1,372,401. 

Needs  and  Uses:  DFARS  Part  217 
prescribes  policies  and  procedures  for 
acquiring  supplies  and  services  by 
special  contracting  methods. 
Contracting  officers  use  the  required 
information  as  follows: 

The  clause  at  DFARS  252.217-7012  is 
used  in  master  agreements  for  repair 
and  alteration  of  vessels.  Contracting 
officers  use  the  information  required  by 
paragraph  (d)  of  the  clause  to  determine 
that  the  contractor  is  adequately 
insured.  This  requirement  supports 
prudent  business  practice  because  it 
limits  the  Government's  liability  as  a 
related  party  to  the  work  the  contractor 
performs.  Contracting  officers  use  the 
information  required  by  paragraphs  (f) 
and  (g)  of  the  clause  to  keep  informed 
of  lost  or  damaged  property  for  which 
the  Government  is  liable,  and  to 
determine  the  appropriate  course  of 
action  for  replacement  or  repair  of  the 
property. 

Contracting  officers  use  the 
information  required  by  the  clause  at 
DFARS  252.217-7018  to  determine  the 
place  of  performance  under  contracts  for 
bakery  and  dairy  products.  This 
represents  prudent  business  practice 
because  it  helps  to  ensure  that  food 
products  are  manufactured  and 
processed  in  sanitary  facilities. 


Contracting  officers  use  the 
inform^ion  required  by  the  provision  at 
DFARS  252.217-7026  to  identify  the 
apparently  successful  offeror's  sources 
of  supply  so  that  competition  can  be 
enhanced  in  futtire  acquisitions.  This 
collection  complies  with  10  U.S.C. 
2384,  Supplies:  Identification  of 
Supplier'aiid  Soiu'ces,  which  requires 
the  contractor  to  identify  the  actual 
manufacturer  or  all  sources  of  supply 
for  supplies  furnished  under  contract  to 
DoD. 

Contracting  officers  use  the 
information  required  by  the  clause  at 
252.215-7028  to  determine  the  extent  of 
"over  and  above"  work  before  the  work 
commences.  This  requirement  supports 
prudent  business  practice  because  it 
allows  the  Government  to  review  the 
need  for  pending  work  before  the 
contractor  begins  performance. 

Affected  Pubic:  Business  or  Other  For- 
profit. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD 
Acquisitions,  Room  10236,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  October  6. 1999. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Dense. 
[FR  Doc.  99-26637  Filed  10-12-99;  8:45  am] 
BILUNG  CODE  S001-10-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

•Meeting  of  the  DoD  Healthcare  Quality 
Initiatives  Review  Panel 

agency:  Department  of  Defense. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
ongoing  schedule  and  for  the  next  three 
meetings  of  the  DoD  Healthcare  Quality 
Initiatives  Review  Panel.  Meetings  will 
be  open  to  the  public.  Notice  of  this 
meeting  is  required  under  the  Federal 
Advisory  Committee  (FAG)  Act  (Pub.  L. 
92-463). 


DATES:  October  28, 1999;  November  16, 
1 999;  December  1 7 , 1 999. 
ADDRESSES:  Marriott  Wardman  Park 
Hotel,  2660  Woodley  Road,  NW, 
Washington,  DC  20008. 

Proposed  Schedule  and  Agenda 

Agenda  will  be  posted  on  the 
homepage  located  @  http:// 
corpweb.skyline.stic2.com/HQIRP  The 
DoD  Healthcare  Quality  Initiatives 
Review  Panel  (HQIRP)  will  meet  in 
open  session  from  approximately  8:30 
am  to  5:30  pm. 

•  There  will  be  20  minute  period 
allowed  for  Public  Commentary. 
FOR  FURTHER  INFORMATION:  Public 
seating  for  this  meeting  is  limited  and 
is  available  on  a  first-come,  first-served 
basis.  For  information  please  contact 
Gia  Edmonds  at  (703)  933-8325. 

Dated:  October  6. 1999. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  99-26636  Filed  10-12-99;  8:45  am] 
BILUNQ  CODE  S001-10-M 


DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of  the 
Army 

Deauthorization  of  Water  Resources 
Projects 

agency:  Army  Corps  of  Engineers,  DoD. 
ACTION:  Notice  of  project 
deauthorizations. 

SUMMARY:  The  Corps  of  Engineers  is 
publishing  the  lists  of  water  resources 
projects  deauthorized  under  the 
provisions  of  section  1001(b)(2),  Pub.  L. 
99-662,  33  U.S.C  579a(b)(2);  projects 
removed  from  deauthorization  lists  due 
to  obligations  of  funds,  reauthorization, 
or  specific  deauthorization;  projects 
reauthorized  under  the  provisions  of 
section  364,  Pub.  L.  106-53.  113  Stat. 
269,  313;  and  projects  deauthorized 
imder  the  provisions  of  section  115(b), 
Pub.  L.  102-580,  106  Stat.  4797.  4821. 
Previous  Federal  Register  notices  were 
published  on  October  5,  1990  (Vol.  55, 
No.  194,  40906-40912),  December  15. 
1992  (Vol.  57,  No.  241,  59335-59337), 
September  9, 1994  (Vol.  59,  No.  174, 
46624^6625),  December  18, 1996  (Vol. 
61,  No.  244,  66654-66656),  January  22, 
1997  (Vol.  62.  No.  14,  3271),  and  August 
15, 1997  (Vol.  62,  No.  158,  43713- 
43714).  This  notice  also  includes  a 
correction  to  the  notice  of  December  15, 
1992. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Micik,  Headquarters,  U.S.  Army 
Corps  of  Engineers,  Attention:  CECW-B, 
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Washington.  DC  20314-1000.  Tel.  (202) 

761-0705. 

SUPPLEMENTARY  INFORMATION: 

The  Water  Resources  Development 
Act  of  1986.  Pub.  L.  99-662, 100  Stat. 
4082-4273.  as  amended,  provides  for 
the  automatic  deauthorization  of  water 
resource  projects  and  separable 
elements  of  projects. 

Section  1001(b)(2),  33  U.S.C. 
579a(b)(2),  requires  the  Secretary  of  the 
Army  to  submit  to  the  Congress  a 
biennial  list  of  unconstructed  water 
resources  projects  and  separable 
elements  of  projects  for  which  no 
obligations  of  funds  have  been  inciirred 
for  planning,  design  or  construction 
during  the  prior  seven  full  fiscal  years. 
If  funds  are  not  obligated  within  thirty 
months  from  the  date  the  list  was 
submitted,  the  project/ separable 
element  is  deauthorized. 
Notwithstanding  these  provisions, 
projects  may  be  specifically 
deauthorized  or  reauthorized  by  law. 

For  purposes  of  the  Water  Resources 
Development  Act  of  1986,  "separable 
element"  is  defined  in  section  103(f), 
Pub.  L.  9»-662,  33  U.S.C.  2213(f). 

In  accordance  with  section  1001(b)(2), 
the  Assistant  Secretary  of  the  Army 


(Civil  Works)  submitted  a  list  of  27 
projects  and  separable  elements  to 
Congress  on  October  31, 1994  (1994 
List).  From  this  list,  24  projects/ 
separable  elements  were  deauthorized 
on  May  1, 1997,  2  were  removed  due  to 
obligations  of  funds,  and  1  was 
reauthorized  by  section  328  of  the  Water 
Resoxirces  Development  Act  of  1996, 
Pub.  L.  104-303, 110  Stat.  3658,  3717. 

Also  in  accordance  with  section 
1001(b)(2),  the  Assistant  Secretary  of  the 
Army  (Civil  Works)  submitted  a  list  of 
32  projects  and  separable  elements  to 
Congress  on  October  4, 1996  (1996  List). 
From  this  list,  27  projects/separable 
elements  were  deauthorized  on  April  5, 
1999;  2  were  removed  due  to  obligations 
of  funds;  2  were  reauthorized  by  section 
364  of  the  Water  Resources 
Development  Act  of  1999,  Pub.  L.  106- 
53, 113  Stat.  269,  313,  subject  to  a 
Secretarial  determination  (see 
explanation  below);  and  1  was 
specifically  deauthorized  by  section 
361(b)(7)  of  the  Water  Resoxuces 
Development  Act  of  1996,  Pub.  L.  104- 
303,  110  Stat.  3658,  3729. 

Six  projects  were  reauthorized  by 
section  364  of  Pub.  L.  106-53,  subject  to 
a  Secretarial  determination  that  each 


project  is  technically  sound, 
environmentally  acceptable,  and 
economically  justified.  Two  of  these 
projects  were  on  the  1996  List,  as  stated 
above,  and  one,  Indian  River  County, 
FL,  was  never  deauthorized. 

Four  projects  reauthorized  by  section 
115(a)  of  the  Water  Resoiuces 
Development  Act  of  1992,  Pub.  L.  102- 
580. 106  Stat.  4797,  4821,  were 
subsequently  deauthorized  on 
November  1, 1997,  under  the  provisions 
of  section  115(b). 

The  Federal  Register  notice  of 
December  15, 1992,  erroneously  listed 
the  Waikiki  Beach,  Oahu,  HI,  beach 
erosion  control  project  as  deauthorized. 
Since  planning  funds  were  obligated  in 
fiscal  year  1991,  the  project  should  have 
been  removed  from  the  list. 

Authority:  This  notice  is  required  by  the 
Water  Resources  Development  Act  of  1986, 
Pub.  L.  99-662.  section  1001(c).  33  U.S.C. 
579a(c),  and  the  Water  Resources 
Development  Act  of  1988,  Pub.  L.  100-676, 
section  52(d).  102  Stat.  4012,  4045. 

Dated:  September  27, 1999. 
Approved: 
Joseph  W.  Westphal, 

Assistant  Secretary  of  the  Army  (Civil  Works). 


1994  Ust:  Projects/Separable  ELEMErrrs  Deauthorized  on  May  1, 1997  Under  Section  1001(b)(2),  Pub.  L.  99- 

662 


District 


Project  name 


Primary 
state 


Purpose 


NAE  . 

SAJ  .. 

SAJ  .. 

SAJ.. 

SAJ  .. 

SAJ  .. 

SAJ  .. 

SAJ.. 

SAJ.. 

SAJ  .. 

LRC  . 

LRL.. 

MVN 

MVN 

MVN 

MVN 

NAE  . 

LRE  . 

NWO 

NWO 

SPA 

LRH 

SWT 

NWP 


TRUMBULL  LAKE  

C&SF,  WATER  CONSERVATION  AREA— CANAL  301  

C&SF.  WATER  CONSERVATION  AREA— CANAL  303 

C&SF,  WATER  CONSERVATION  AREA— CANAL  310 

C&SF,  WATER  CONSERVATION  AREA— 312  SPREADER  

C&SF,  WATER  CONSERVATION  AREA— STRUCTURE  125  

C&SF,  WATER  CONSERVATION  AREA— STRUCTURE  320  

C&SF,  WATER  CONSERVATION  AREA— STRUCTURE  321   

C&SF,  WATER  CONSERVATION  AREA— STRUCTURE  322  

C&SF,  WATER  CONSERVATION  AREA— STRUCTURE  323  

LITTLE  CALUMET  RIVER  (1974  ACT) 

LOUISVILLE  LAKE  (1968  ACT)  

GULF  INTRACOASTAL  WATERWAY  (16-FT  CHANNEL  SECTION) 

MISSISSIPPI  DELTA  REGION,  BOHEMIA 

MISSISSIPPI  DELTA  REGION,  HOMEPLACE 

MORGAN  CITY  AND  VICINITY,  FRANKLIN  AREA  (1965  ACT)  

PHILLIPS  LAKE 

SAGINAW  RIVER,  MIDLAND 

MILES  CITY  

OAHE  DAM— LAKE  OAHE  (WILDLIFE  RESTORATION)  (N.  DAKOTA) 

SANTA  FE  RIVER  AND  ARROYO  MASCARAS  (1976  ACT)  

NEWARK  (INTERIOR  DRAINAGE) 

SHIDLERLAKE  

CHETCO  RIVER 
Total:  24. 


t*«M*^W— ' 


CT 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

U. 

HL 

LA 

LA 

LA 

LA 

MA 

Ml 

MT 

ND 

NM 

OH 

OK 

OR 


FC 

FC 

FC 

FC 

FC 

FC 

FC 

FC 

FC 

FC 

FC 

FC 

N 

FC 

FC 

FC 

FC 

FC 

FC 

MP 

FC 

FC 

FC 

N 


1996  List:  Projects/Separable  Elements  Deauthorized  on  April  5, 1999  Under  Section  1001(b)(2),  Pub.  L 

99-662 


District 

Project  name 

Primary 
state 

Purpose 

mvk 

TENSAS  basin.  BOEUF  TENSAS  LESS  TENSAS  RIVER  

ar 

FC 
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1996  List:  Projects/Separable  Elements  Deauthorized  on  April  5, 1999  Under  Section  1001(b)(2),  Pub.  L 

99-662— Continued 


District 


ivisions 


MVR 

MVR 

NWK 

NWK 

LRL. 

NAE 

MVS 

SAM 

SAM 

SAM 

SAM 

SAM 

SAM 

SAM 

SAM 

SAM 

MVK. 

SAW 

LRB  . 

LRB  . 

SWT 

NAP  . 

SWF 

SWG 

MVK. 

LRE  . 


Project  name 


ROCK  RIVER  AGRICULTURAL  LEVEE 

SAVANNA  SMALL  BOAT  HARBOR „„  . 

FORT  SCOTT  LAKE -. 

LAWRENCE,  KS,  SOUTH  LAWRENCE  UNIT „ ..... 

FALMOUTH  LAKE  „ „ „ ...„„.„ 

LYNN-NAHANT  BEACH 

PINE  FORD  LAKE 

TOMBIGBEE  RIVER  &  TRIBUTARIES.  TIBBEE  RIVER  

TOMBIGBEE  RIVER  &  TRIBUTARIES.  CATALPA  CREEK 

TOMBIGBEE  RIVER  &  TRIBUTARIES,  SAKATONCHEE  CREEK 

TOMBIGBEE  RIVER  &  TRIBUTARIES.  LINE  CREEK  

TOMBIGBEE  RIVER  &  TRIBUTARIES.  NORTH  CANAL 

TOMBIGBEE  RIVER  &  TRIBUTARIES.  SOUTH  CANAL  

TOMBIGBEE  RIVER  &  TRIBUTARIES,  JOHNSON  CREEK 

TOMBIGBEE  RIVER  &  TRIBUTARIES.  TRIM  CANE  CREEK  

TOMBIGBEE  RIVER  &  TRIBUTARIES,  SUN  CREEK 

YAZOO  RIVER  NAVIGATION  

AIWW-MASONBORO  INLET— TRAINING  WALL 

DANSVILLE  &  VICINITY  

CUYAHOGA  RIVER  BASIN  

SAND  LAKE 

HAY  CREEK,  BIRDSBORO  (SCHUYLKILL  RIVER  BASIN) 

BELTON  LAKE  HYDROPOWER 

HIGHLAND  BAYOU,  LOWER  8.6  MILE  CHANNEL  RECTIFICATION 

MCKINNEY  BAYOU  (INACTIVE  PORTION) 

GREEN  BAY  HARBOR,  BROWN  COUNTY  (1962  MODIFICATION)  . 
Total:  27. 


Primary 


Purpose 


IL 

FC 

IL 

N      , 

KS 

FC 

KS 

FC 

KY 

FC 

MA 

BE 

MO 

FC 

MS 

FC 

MS 

FC 

MS 

FC 

MS 

FC 

MS 

FC 

MS 

FC 

MS 

FC 

MS 

FC 

MS 

FC 

MS 

N 

NO 

N 

NY 

FC 

OH 

FC 

OK 

FC 

PA 

FC 

TX 

MP 

TX 

FC 

TX 

FC 

Wl 

N 

Projects/Separable  Elements  Removed  From  1994  and  1996  Deauthorization  Lists  in  Accordance  With 
Section  1001(b)(2)  of  Public  Law  99-662  Due  to  Obligations  of  Funds 


District 


SWL 
SAJ  . 
SAJ. 
tJNS 


Project  name 


PINE  MOUNTAIN  LAKE  (1996  Ust) 

LEE  COUNTY.  ESTERO  ISLAND  (1994  List)  

LEE  COUNTY,  GASPARILLA  ISLAND  (1994  List)  

WOOD  RIVER  DRAINAGE  &  LEVEE  DISTRICT  (1996  List) 
Total:  4. 


Primary 
state 


AR 
FL 
FL 
H. 


Purpose 


FC 
BE 
BE 
FC 


Project  Removed  From  1994  Deauthorization  List  Due  to  Reauthorization 

District 

Project  name 

Primary 
st^ 

Purpose 

LRE  

CROSS  VILLAGE  HARBOR  (1966  ACT)  ....„ 

Ml 

n 

ization 


Note:  The  following  project  was  reauthorized  by  Section  328  of  Public  Law  104-303,  October  12,  1996;  with  a  five-year  limitation.  The  author- 
ition  will  expire  on  October  13,  2001 ,  unless  Federal  funds  are  obligated  for  planning,  design  or  construction. 

PROJECTS  Removed  From  1996  Deauthorization  List  Due  to  Reauthorization 


District 

Project  name 

Primary 
state 

Purpose 

LRE  

CASS  river,  SAGINAW  RIVER  BASIN,  VASSAR  (1958  ACT)  „ 

Ml 
Ml 

FC 

LRE  

SAGINAW  RIVER,  SHIAWASSEE  FLATS  (1958  ACT) ....„„ „ 

FC 

Total:  2. 

Note:  The  following  projects  were  among  the  projects  reauthorized  by  Section  364  of  Public  Law  106-53.  August  17,  1999.  subject  to  deter- 
mination by  the  Secretary  of  the  Army  that  ttiey  are  technically  sound,  environmentally  acceptable,  and  economically  justified. 


Other  Projects  Reauthorized  By  Uw 

District 

Project  name 

Primary 
state 

Purpose 

SAJ 

INDIAN  RIVER  COUNTY  (1986  ACT)* 

FL 
FL 

BE 

SAJ 

UCK3  KEY  BEACH,  SARASOTA  (1970  ACT)  

BE 
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Other  Projects  Reauthorized  By  Law— Continued 


District 


MVP. 
MVM 


Project  name 


PARK  RIVER,  GRAFTON  (1986  ACT)  

MEMPHIS  HARBOR,  MEMPHIS  (1986  ACT) 
Total:  4. 


Primary 
state 


ND 
TN 


Purpose 


FC 
N 


•Althouoh  reauthorized  bv  law  the  Indian  River  County,  FL,  project  was  never  deauthorized.  .    ,  „  ^..    ,       ^^^  ^r,   a 

fiS't^a^S^o^eVir^iisted  above,  the'foUov^ng  projects  also  were  reauthorized  by  Section  3Mo^PubjcUw  10^53^^^^ 

17?1999,  subject  to  determination  by  the  Secretary  of  the  Army  that  they  are  technically  sound,  environmentally  acceptable,  and  economically 

justified. 

PROJECT  ON  1996  List  That  Was  Specifically  Deauthorized 


District 


MVP 


Project  name 


LAFARGE  lake  &  CHANNEL  IMPROVEMENT  (1962  ACT) 


Primary 
state 


Wl 


Purpose 


FC 


note:  The  following  project  was  specifically  deauthorized  by  Section  361(b)(7)  of  Public  Law  104-303.  October  12.  1996.  with  the  exception  of 
named  relocation  and  restoration  features  that  remain  authorized. 

PROJECTS  REAUTHORIZED  IN  1992  AND  DEAUTHORIZED  ON  NOVEMBER  1,  1997  UNDER  SECTION  115(B),  PUB.  L  102- 

580 


District 


MVN 
NAN  . 
NAB  . 
SWT 


Project  name 


LAKE  POI^CHARTRAIN,  NORTH  SHORE  (1986  ACT) 

DEAL  LAKE,  MONMOUTH  COUNTY  (1986  ACT)  

TYRONE  (1944  ACT)  - 

BIG  PINE  LAKE  (1962  ACT) 

Total:  4. 


Primary 
state 


LA 
NJ 
PA 
TX 


Purpose 


FC 
FC 
FC 
FC 


Key  to  Abbreviations 

MVD    MISSISSIPPI  VALLEY  DIVISION 

MVM    MEMPHIS  DISTRICT 

MVN    NEW  ORLEANS  DISTRICT 

MVS    ST.  LOUIS  DISTRICT 

MVK    VICKSBURG  DISTRICT 

MVR    ROCK  ISLAND  DISTRICT 

MVP    ST.  PAUL  DISTRICT 

NAD    NORTH  ATLANTIC  DIVISION 

NAB    BALTIMORE  DISTRICT 

NAN    NEW  YORK  DISTRICT 

NAO    NORFOLK  DISTRICT 

NAP    PHILADELPHL\  DISTRICT 

NAE    NEW  ENGLAND  DISTRICT 

NWD    NORTHWESTERN  DIVISION 

NWP    PORTLAND  DISTRICT 

NWS    SEATTLE  DISTRICT 

NWW    WALLA  WALLA  DISTRICT 

NWK    KANSAS  CITY  DISTRICT 

NWO    OMAHA  DISTRICT 

LRD    GREA  T  LAKES  &  OHIO  RIVER 

DIVISION 
LRH    HUNTINGTON  DISTRICT 
LRL    LOUISVILLE  DISTRICT 
LRN    NASHVILLE  DISTRICT 
LRP    PITTSBURGH  DISTRICT 
LRB    BUFFALO  DISTRICT 
LRC    CHICAGO  DISTRICT 
LRE    DETROIT  DISTRICT 
POD    PACIFIC  OCEAN  DIVISION 
POA    ALASKA  DISTRICT 
POH    HONOLULU  DISTRICT 
SAD     SOUTH  A  TLANTIC  DIVISION 
SAC    CHARLESTON  DISTRICT 
SAJ    JACKSONVILLE  DISTRICT 


SAM    MOBILE  DISTRICT 

SAS    SAVANNAH  DISTRICT 

SAW    WILMINGTON  DISTRICT 

SPD    SOUTH  PACIFIC  DIVISION 

SPL    LOS  ANGELES  DISTRICT 

SPK    SACRAMENTO  DISTRICT 

SPN    SAN  FRANCISCO  DISTRICT 

SPA    ALBUQUERQUE  DISTRICT 

SWD    SOUTHWESTERN  DIVISION 

SWF    FORT  WORTH  DISTRICT 

SWG    GALVESTON  DISTRICT 

SWL    LITTLE  ROCK  DISTRICT 

SWT    TULSA  DISTRICT 

BE    Beach  Erosion  Control 

FC    Flood  Control 

MP    Multiple  Purpose  Power 

N    Navigation 

AIWW    Atlantic  Intracoastal  Waterway 

C&SF    Central  &  Southern  Florida 

[FR  Doc.  99-26628  Filed  10-12-99;  8:45  am] 

BILLINQ  COOE  3710-«2-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Informaftion 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Information 
Collection  Requests. 

SUMMARY:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  invites  comments 


on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507  (j)),  since 
public  harm  is  reasonably  likely  to 
result  if  normal  clearance  procedures 
are  followed.  Approval  by  the  Office  of 
Management  and  Budget  (0MB)  has 
been  requested  by  November  4, 1999.  A 
regular  clearance  process  is  also 
beginning.  Interested  persons  are 
invited  to  submit  comments  on  or  before 
December  13, 1999. 

ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, , 
Attention:  Danny  Werfel,  Desk  Officer: 
Department  of  Education,  Office  of 
Management  and  Budget;  725  17th 
Street,  NW.  Room  10235.  New 
Executive  Office  Building.  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL@OMB.EOP.GOV. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Director  of  0MB  provide 
interested  Federal  agencies  and  the 
public  an  early  opportimity  to  comment 
on  information  collection  requests.  The 
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Office  of  Management  and  Budget 
(0MB)  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law,  or 
substantially  interfere  with  any  agency's 
ability  to  perform  its  statutory 
obligations.  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  at  the  beginning  of 
the  Departmental  review  of  the 
information  collection.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  is  this  collection 
necessary  to  the  proper  functions  of  the 
Departn^ent;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  acciirate; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on 
respondents,  including  through  the  use 
of  information  technology. 

Dated:  October  6, 1999. 
William  E.  Burrow, 

Leader,  Information  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Title:  Ed-Flex  Application  Guidance. 

Abstract:  P.L.  10&-25,  the  Education 
Flexibility  Partnership  Act  of  1999, 
permits  States,  which  do  not  currently 
have  Ed-Flex  authority,  to  submit  an 
application  to  the  Secretary  of 
Education  to  request  Ed-Flex  authority. 
Thirty-eight  states,  plus  the  outlying 
areas,  will  voluntarily  apply  for  the 
authority  to  waive  Federal  regulations 
for  seven  USDE  programs,  as  delineated 
under  the  law.  In  the  application,  the 
State  must  demonstrate  that  the  eligible 
State  has  adopted  an  educational 
flexibility  plan  for  the  State  that 
includes:  a  description  of  the  process 
the  State  wUl  use  to  evaluate 
applications  from  school  districts  or 
schools  requesting  waivers,  how  the 
State  has  met  the  eligibility 
requirements,  a  description  of  the 


State's  evaluation  process,  and  how  the 
Ed-Flex  plan  will  assist  in 
implementing  the  State's  reform  plan. 

Additionafln formation:  Timely 
preparation  and  approval  of  an  Ed-Flex 
application  is  needed  if  a  State- is  to  use 
Ed-Flex  waiver  authority  effectively 
during  the  1999-2000  school  year.  Once 
a  State  is  granted  Ed-Flex  authority,  the 
SEA  must  establish  its  procedures  to 
review  and  approve  waiver  requests 
from  school  districts  and  schools.  If 
normal  procedures  were  to  be  followed, 
it  would  cause  public  harm  to  the 
schools  who  participate  in  these 
waivers. 

Frequency:  On  occasion. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses — 45;  Burden 
Hours — 800. 

Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Vivian  Reese,  Department 
of  Education,  400  Maryland  Avenue, 
SW,  Room  5624,  Regional  Office 
Building  3,  Washington,  DC  20202- 
4651,  or  should  be  electronically  mailed 
to  the  internet  address 

OCIO IMG Issues@ed.gov,  or  shoiild 

be  fexed  to  202-708-9346. 

Written  conmients  or  questions    - 
regarding  biu-den  and/or  the  collection 
activity  requirements,  contact  Kathy  Axt 
at  703-426-9692  or  by  e-mail  at 

kathy axt@ed.gov.  Individuals  who  use 

a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

(PR  Doc.  99-26617  Filed  10-12-99;  8:45  am] 
BiUJNQ  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 


Notice  of  Propoaad  kif  9 
Collection  ReqiMsts 

agency:  Department  (/Education. 
SUMMARY:  The  Leader/information 
Management  Group;  (Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  13,  1999. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 


participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Siunmary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  biirden.  OKffl  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  vdll 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  October  7, 1999. 
William  Burrow, 

Leader,  Information  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  Reinstatement. 

Title:  Robert  C.  Bjrrd  Honors 
Scholarship  Program  Performance 
Report. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Burden: 

Responses:  59. 

Burden  Hours:  148. 

Abstract:  This  information  is  required 
of  State  agencies  that  administer  the 
Robert  C.  Byrd  Honors  Scholarship 
Program  under  Title  IV,  Part  A,  Subpart 
6  of  the  Higher  Education  Act  of  1965, 
as  amended  and  administered  under  34 
CFR  Part  654.  This  information  is  used 
to  monitor  the  compliance  of  the  state 
educational  agencies. 

Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Vivian  Reese,  Department 
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of  Education,  400  Maryland  Avenue, 
SW,  Room  5624,  Regional  Office 
Building  3,  Washington,  DC  20202- 
4651,  or  should  be  electronically  mailed 
to  the  internet  address 
OCIO_IMG_Issues@ed.gov,  or  should 
be  faxed  to  202-70&-9346. 

Written  comments  or  questions 
regarding  burden  and/or  the  collection 
activity  requirements' should  be  directed 
to  Joseph  Schubart  at  202-708-9266  or 
by  e-mail  to  joe — schubart@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-aoO-877- 
8339. 

(FR  Doc.  99-26681  Filed  10-12-99;  8:45  am) 
BNJJNG  COOE  4000-«1-P 


DEPARTMENT  OF  EDUCATION 

SubmlMion  for  0MB  Review; 
Comment  Request 

agency:  Department  of  Education. 
summary:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  12. 1999. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street.  N.W.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
D.C.  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL@OMB.EOF.GOV. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
coUection  requests,  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
woiild  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 


requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requestod,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  firequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  October  6,  1999. 
William  E.  Burrow, 

Leader,  Information  Management  Group, 
Office  of  the  Chief  Information  Officer. 

OflSce  of  Elementary  and  Secondary 
Education 

Titie:  Applications  for  Assistance 
Under  the  Impact  Aid  Program. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households;  Federal  Government;  State, 
local  or  Tribal  Gov't,  SEAs  or  LEAs 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  602,237 
Burden  Hours:  631,534 

Abstract:  A  local  educational  agency 
must  submit  an  application  to  the 
Department  to  receive  Impact  Aid 
payments  under  Sections  8002  or  8003 
of  the  Elementary  and  Secondary 
Education  Act  (ESEA),  and  a  State 
requesting  certification  under  Section 
8009  of  the  ESEA  must  submit  data  for 
the  Secretary  to  determine  whether  the 
State  has  a  qualified  equalization  plan 
and  may  take  Impact  Aid  payments  into 
consideration  in  allocating  State  aid. 

Requests  for  copies  of  this 
information  collection  request  should  be 
addressed  to  Vivian  Reese,  Department 
of  Education,  400  Maryland  Avenue, 
S.W.,  Room  5624,  Regional  Office 
Building  3,  Washington,  D.C.  20202- 
4651,  or  should  be  electronically  mailed 
to  the  internet  address 
OCIO_IMG_Issues@ed.gov  should  be 
faxed  to  202-708-9346. 

Written  comments  or  questions 
regarding  burden  and/or  the  collection 
activity  requirements,  contact  Kathy  Axt 
at  703-426-9692.  Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  99-26616  Filed  10-12-99;  8:45  am] 
BILUNG  COOE  4000-01-U 


DEPARTMENT  OF  EDUCATION 

Nationel  Center  on  Education 
Statistics  (NCES) 

agency:  U.S.  Department  of  Education. 


action:  Notice  of  partially  closed 
meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Advisory 
Council  on  Education  Statistics  (ACES). 
Notice  of  this  meeting  is  required  under 
Section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  docimient  is 
intended  to  notify  the  general  public  of 
their  opportimity  to  attend. 
DATES:  October  28-29, 1999. 
TIMES:  October  28, 199»— Full  Council, 
9:00  a.m.-l:00  p.m.  (closed  10:30  a.m.- 
1;00  p.m.);  Statistics  Committee  and 
Policy  Committee,  1:00  p.m.-5:00  p.m. 
(closed  1:00  p.m.  to  2:30  p.m.); 
Management  Committee,  1:00  p.m.  to 
5:00  p.m.  (closed  1:00  p.m.-3:30  p.m.). 
October  29, 1999 — Statistics  Committee, 
Policy  Committee,  and  Management 
Committee,  8:30  a.m.-12:00  noon 
(closed  10:30  a.m.-12:00  noon);  Full 
Council,  12:00  noon-2:30  p.m.  (closed 
12:00  noon-2:00  p.m.). 
location:  The  Hotel  Washington,  515 
15th  Street,  NW,  Washington,  DC  20004. 
FOR  FURTHER  INFORMATION  CONTACT: 
Audrey  Pendleton,  National  Center  for 
Education  Statistics,  555  New  Jersey 
Avenue.  NW,  Room  400e,  Washington, 
DC  20208-5530. 

SUPPLEMENTARY  INFORMATION:  The 
Advisory  Coimcil  on  Education 
Statistics  (ACES)  is  established  under 
Section  406(c)(1)  of  the  Education 
Amendments  of  1974,  Public  Law  93- 
380.  The  Council  is  established  to 
review  general  policies  for  the  operation 
of  the  National  Center  for  Education 
Statistics  (NCES)  in  the  Office  of 
Educational  Research  and  Improvement 
(OERI)  and  is  responsible  for  advising 
on  standards  to  ensure  that  statistics 
and  analyses  disseminated  by  NCES  are. 
of  high  quality  and  are  not  subject  to 
political  influence.  In  addition,  ACES  is 
required  to  advise  the  Commissioner  of 
NCES  and  the  National  Assessment 
Governing  Board  on  technical  and 
statistical  matters  related  to  the  National 
Assessment  of  Educational  Progress 
(NAEP).  The  meeting  of  the  CoxmciJ  is 
open  to  the  public. 

The  proposed  agenda  includes  the 
following: 

•  A  status  report  from  the  NCES 
Comnussioner  on  major  Center 
initiatives,  including  draft  language  for 
the  reauthorization  of  NCES  and  ACES; 

•  New  member  swearing-in; 

•  A  discussion  of  NCES  activities 
mandated  by  tke  Higher  Education  Act; 

•  The  presentation  of  Committee 
reports,  including  implications  of  draft 
language  for  the  reautbohzation  of 
NCES. 
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Individual  meetings  of  the  three  ACES 
Committees  will  focus  on  specific 
topics: 

•  The  agenda  for  the  Statistics 
Committee  includes  a  discussion  of 
draft  language  for  the  reauthorization  of 
NCES  and  ACES,  the  revision  of  NCES 
statistical  standards,  inclusion  of 
disabled  and  Umited-English  proficient 
students  in  NAEP,  linking  of  NAEP  with 
other  NCES  assessments  and  surveys, 
and  changes  in  Office  of  Management 
and  Budget  required  race/ethnicity 
questions. 

•  The  agenda  for  the  Policy 
Committee  includes  a  discussion  of 
draft  language  for  the  reauthorization  of 
NCES  and  ACES,  development  of 
measures  of  instruction  practices,  issues 
in  teacher  licensure  definitions, 
progress  on  the  Early  Childhood 
Longitudinal  Survey,  and  findings  on 
the  collection  and  validation  of  teacher 
SAT/ ACT  scores. 

•  The  agendas  for  the  Management 
Committee  includes  a  discussion  of 
draft  language  for  the  reauthorization  of 
NCES  and  ACES,  the  Commissioner's 
management  report,  the  Office  of  the 
Inspector  General's  report  on  NCES' 
Y2K  readiness,  the  status  of  the 
Customer  Service  Survey,  NCES  training 
plans,  operations  and  performance 
measures  of  other  federal  statistical 
agencies. 

A  large  part  of  the  agenda  involves 
presentation  of  draft  language  for 
reauthorization  of  NCES  and  ACES  and 
discussion  of  its  implications  for  NCES 
and  ACES.  Since  the  proposed 
legislative  changes  have  not  yet  been 
sent  to  Congress,  NCES  and  ACES  are 
precluded  fi-om  discussion  of  this 
information  in  a  public  meeting.  Bills 
proposed  by  the  Department  of 
Education  cannot  be  disclosed  to  the 
public  until  after  they  are  officially 
transmitted  to  Congress.  Such  matters 
are  protected  by  exemption  (9)(B)  of 
Section  552b(c)  of  Title  5  U.S.C,  which 
states  that  the  premature  disclosure  of 
such  information  is  likely  to 
significantly  frustrate  implementation  of 
proposed  agency's  action.  ACES  are 
therefore  plaiming  to  close  the  portions 
of  the  plenary  sessions  and  Committee 
meetings  that  pertain  to  the 
reauthorization  of  NCES  and  ACES. 
Records  are  kept  of  aU  Council 
proceedings  and  are  available  for  public 
inspection  at  the  Office  of  the  Executive 
Director,  Advisory  Council  on 
Education  Statistics,  555  New  Jersey 


Avenue  NW,  Room  400e,  Washington, 

DC  20208. 

C.  Kent  McGuire, 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 

(FR  Doc.  99-26697  Filed  10-12-99;  8:45  am] 

MLUNQ  COOE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Adviaory  Board,  Los  Aiamos 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUINMARY:  This  notice  annoimces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Los  Alamos.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92-463,  86  Stat.  770)  requires 
that  public  notice  of  these  meetings  be 
annoimced  in  the  Federal  Register. 
DATES:  Wednesday,  October  27  1999, 
6:00  p.m.-9:00  p.m. 
ADDRESSES:  Santa  Clare  Pueblo,  Pueblo 
Coimcil  Conference  Room,  Governor's 
Office,  Route  30,  New  Mexico. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
DuBois,  Northern  New  Mexico  Citizens' 
Advisory  Board,  1640  Old  Pecos  Trail, 
Suite  H,  Santa  Fe,  NM  87505. 
Phone:505-989-1662;  Fax:  505-989- 
1752;  E-mail:  adubois@doeal.gov;  or 
Internet  http:www.nmcab.org 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

1.  Public  Comment,  6:30  p.m.-7:00  p.m. 

2.  Committee  Reports: 
Environmental  Restoration 
Monitoring  and  Surveillance 
Waste  Management 
Community  Outreach 
Budget 

3.  Election  of  Officers  for  FY  2000 

4.  Other  Board  business  will  be 

conducted  as  necessary 
Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ann  DiiBois  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Deputy  Designated 
Federal  Officer  is  empowered  to 


conduct  the  meeting  in  a  fashion  that 
will  facilitate  the  orderly  conduct  of 
business.  Each  individual  wishing  to 
make  public  comment  will  be  provided 
a  maximum  of  5  minutes  to  present 
their  comments  at  the  beginning  of  the 
meeting. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  IX:  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  at  the  Public  Reading  Room 
located  at  the  Board's  office  at  528  35th 
Street,  Los  Alamos,  NM  87544.  Hours  of 
operation  for  the  Public  Reading  Room 
are  9:00  a.m.  and  4:00  p.m.  on  Monday 
through  Friday.  Minutes  will  also  be 
made  available  by  writing  or  calling 
Ann  DuBois  at  the  Board's  office 
address  or  telephone  number  listed 
above. 

Issued  at  Washington.  E)C  on  October  6, 
1999. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  99-26709  Filed  10-12-99;  8:45  am] 

BILUNO  COOE  6406-01-P 


DEPARTMENT  OF  ENERGY 

Energy  information  Administration 

American  Statisticai  Association 
Committee  on  Energy  Statistics 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  American  Statistical 
Association  Committee  on  Energy 
Statistics,  a  utilized  Federal  Advisory 
Committee.  The  Federal  Advisory 
Committee  Act  (Public  Law  92-463.  86 
Stat.  770),  requires  that  public  notice  of 
these  meetings  be  announced  in  the 
Federal  Register. 

DATE  AND  TIME:  Thiu-sday,  November  4. 
1999  8:30  am-4:30  pm;  Friday, 
November  5, 1999, 8:30  am-12:00  noon. 
PLACE:  U.  S.  Department  of  Energy. 
Forrestal  Building,  1000  Independence 
Ave.,  S.W.,  Washington.  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  I.  Weinig,  EI-70,  Committee 
Liaison,  Energy  Information 
Administration,  U.S.  Department  of 
Energy,  Washington,  DC  20585, 
Telephone:  (202)  426-1101.  Alternately, 
Mr.  Weinig  may  be  contacted  by  email 
at  william.weinig@eia.doe.gov  or  by 
FAX  at  (202)  426-1083. 
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Purpose  of  Committee:  To  advise  the 
Department  of  Energy.  Energy 
Information  Administration  (EIA),  on 
EIA  technical  statistical  issues  and  to 
enable  the  EIA  to  benefit  from  the 
Committee's  expertise  concerning  other 
energy-related  statistical  matters. 

Tentative  Agenda 

Thursday,  November  4. 1999 

A.  Opening  Remarks  by  the  Chairman. 

Room  8E-089 

B.  Major  Topics 

1.  Strategic  Planning,  Room  8E-089 

2.  Cognitive  Testing  and  Survey 
Development,  Room  GH-019 

3.  System  for  Analysis  of  Global 
Energy  (SAGE)  Markets,  Room  GH- 
027 

4.  Common  Data  Definitions,  Room 
GH-035 

5.  Electricity:  An  Assessment  of 
Transmission  Constraint  Costs: 
Northeast  U.S.  Case  Study,  Room 
8E-089 

6.  An  Update  on  Using  Cognitive 
Interviewing  to  Evaluate  the  EIA 
Web  Site,  Room  8E-089 

Friday,  November  5, 1999 

C.  Major  Topics 

1.  Addressing  Accuracy  in  the 
Monthly  Forecasting  Process,  Room 
8E-089 

2.  Implementation  of  the  Graphical 
Editing  Analysis  Query  System, 
Rooms  8E-089 

3.  Discussing  the  Charge  of  the  Senior 
Mathematical  Statistician  at  EIA, 
Room  8E-089 

D.  Closing  Remarks  by  the  Chairman, 

GE-016 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  Chairperson  of 
the  committee  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will 
facilitate  the  orderly  conduct  of 
business.  Written  statements  may  be 
filed  with  the  committee  either  before  or 
after  the  meeting.  If  there  are  any 
questions,  please  contact  Mr.  William  I. 
Weinig,  EIA  Committee  Liaison,  at  the 
address  or  telephone  number  listed 
above. 

Minutes:  Available  for  public  review 
and  copying  at  the  Public  Reading 
Room.  (Room  lE-190),  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585.  (202)  586-3142, 
between  the  hours  of  9:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday. 

Issued  at  Washington,  DC,  on  October  7, 
1999. 

Rachel  M .  Samuel, 

Deputy  Advisory  Committee,  Management 
Officer. 

(FR  Doc.  99-26708  Filed  10-12-99;  8:45  am] 
BILLMQ  CODE  6450-4>1-P 


DEPARTMEKT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-625-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Application 

October  6,  1999. 

Take  notice  that  on  September  27, 
1999.  Colmnbia  Gas  Transmission 
Corporation  (Columbia),  Post  Office  Box 
1273.  Charleston,  West  Virginia  25325- 
1273  in  Docket  No.  CP99-625-000  an 
application,  as  supplemented  on 
September  28. 1999,  pursuant  to  Section 
7(c)  of  the  Natural  Gas  Act  to  permit 
Columbia  to  use  firm  capacity  on 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://www.ferc.us/online/ 
rims.htm  (call  202-208-2222). 

Coliunbia  proposes  to  use  firm 
capacity  on  Tennessee  of  up  to  16,476 
dt  per  day  from  Broad  Run,  Kanawha 
County.  West  Virginia,  to  Highland,  Elk 
County,  Pennsylvania,  for  a  period 
beginning  October  1, 1999.  and  ending 
March  31.  2000.  Columbia  indicates 
that,  as  a  result  of  corrosion  revealed  by 
recently  completed  and  analyzed  in-line 
inspection  of  two  line  segments  on 
Columbia's  system  in  Clinton  and 
McKean  Counties,  Pennsylvania, 
Columbia  has  elected  to  remove  the  two 
pipelines  from  service  prior  to  October 
1, 1999.  To  find  an  alternate  means  of 
maintaining  capacity  to  serve  its 
contractual  obligations  during  the  1999- 
2000  winter  heating  season,  Colxmibia 
indicates  that  it  has  arranged  to  use 
capacity  on  Teimessee's  system. 
Columbia  indicates  that,  because  it 
needs  to  maintain  normal  operating 
pressures  on  those  pipelines  to  meet  its 
service  obligations,  it  cannot  reduce  its 
line  pressure  on  those  facilities  as  a  long 
term  option.  Coliunbia  also  states  that  it 
has  not  had  sufficient  time  to  complete 
the  analysis  of  the  two  pipelines  to 
determine  if  the  pipelines  or  segments 
of  the  pipelines  may  have  to  be  replaced 
or  abandoned. 

Columbia  states  that  no  construction 
of  facilities  is  required  to  implement  the 
transaction.  It  is  stated  that  the  total  cost 
of  the  transaction  will  be  between 
$600,000  and  $650,000,  which  will  be 
accmmted  for  pursuant  to  the  provisions 
of  its  tariff  concerning  Transportation 
Cost  Recovery  Adjustment  Filings. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  tb  said 
application  should  on  or  before  October 
27, 1999,  file  with  the  Federal  Energy 


Regulatory  Commission,  Washington, 
D.C.  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  dierein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission  ■ 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and  permission  for 
abandonment  are  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 
unnecessary  for  Coliunbia  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr^ 
Acting  Secretary. 

[FR  Doc.  99-26648  Filed  10-12-99;  8:45  am] 
BILUNO  COOe  6717-01-41 


DEPARTMENT  OF  ENERGY 

Fedsral  Energy  Regulatory 
Commission 

[Dociwt  rto.  RPss-^oS'Oao] 

Columbia  Gas  Transmission 
Corporation;  Notics  of  Compliance 
Filing 

October  6, 1999. 

Take  notice  that  on  September  30, 
1999.  Columbia  Gas  Transmission 
Corporation  (Columbia)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheets  to  become 
effective  October  1. 1999: 

Thirty-seventh  Revised  Sheet  No.  25 
Thirty-seventh  Revised  Sheet  No.  26 
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Thirty-seventh  Revised  Sheet  No.  27 
Thirty-fifth  Revised  Sheet  No.  28 
Third'Revised  Sheet  No.  28B 
Fourteenth  Revised  Sheet  No.  29 
Sixteenth  Revised  Sheet  No.  30A 

Columbia  asserts  that  the  purpose  of 
this  filing  is  to  implement  revised  base 
rates  reflecting  the  settlement  approved 
by  the  Commission  on  September  15, 
1999  in  Docket  No.  RP95-408  (Phase  II). 
The  settlement  established 
environmental  cost  recovery  through 
unit  components  of  base  rates,  all  as 
more  fully  set  forth  in  article  VI  of  the 
settlement  filed  April  5, 1999.  Columbia 
states  further  that  it  and  the  other 
Sponsoring  Parties  to  the  settlement 
unanimously  agreed  to  implement  the 
settlement  without  waiting  for  the 
expiration  of  the  30-day  rehearing 
period.  If  rehearing  is  sought  and  the 
Commission  modifies  its  previous 
unconditional  approval  of  the 
settlement,  Columbia  states  that  it  will 
invoice  and  collect  from  customers  the 
difference  between  these  lower 
settlement  levels  and  the  now  currently 
effective  collection  levels  and  all  other 
amounts  necessary  to  return  everyone  to 
the  same  monetary  position  that  existed 
prior  to  the  early  implementation  of  the 
settlement. 

Columbia  states  that  a  copy  of  the 
filing  have  been  served  by  mail  to  all 
parties  to  the  proceeding,  as  well  as  all 
customers  and  affected  state 
commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  vdth  the 
Federal  Energy  fiegulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

(FR  Doc.  99-26652  Filed  10-12-99;  8:45  am) 
BHJJNQ  CODE  e717-01-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiasion 

[Docket  No.  ER9»-1 698-000] 

The  Detrott  Ediaon  Company;  Notice  of 
Filing 

October  6. 1999. 

Take  notice  that  on  August  24,  1999, 
The  Detroit  Edison  Company  (Detroit 
Edison),  tendered  for  filing  a  Service 
Agreement  (the  Service  Agreement)  and 
Specifications  for  Long-term  Firm  Point- 
to-Point  Transmission  Service  under  the 
Open  Access  Transmission  Tariff  of 
Detroit  Edison,  FERC  Electric  Tariff  No. 
1,  between  Detroit  Edison  and  Detroit 
Edison  Merchant  Operations  dated  as  of 
December  22. 1998.  The  parties  have  not 
engaged  in  any  transactions  imder  the 
Service  Agreements  prior  to  thirty  days 
to  this  filing. 

Detroit  Edison  requests  that  the 
Service  Agreements  be  made  effective  as 
rate  schedules  as  of  January  23, 1999. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
October  16,  1999.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 
[FR  Doc.  99-26646  Filed  10-12-99;  8:45  am] 

BILUNO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  RP97-287-030] 

El  Paao  Natural  Gaa  Company;  Notice 
of  Propoaed  Changea  in  FERC  Gaa 
Tariff 

October  6, 1999. 

Take  notice  that  on  October  1, 1999. 
El  Paso  Natural  Gas  Company  (El  Paso) 


tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1-A,  the  following  tariff 
sheet  to  become  effective  October  1, 
1999: 

Eighteenth  Revised  Sheet  No.  31 
First  Revised  Sheet  No.  31A 

El  Paso  states  that  the  above  tariff 
sheets  are  being  filed  to  implement  one 
negotiated  rate  contract  pursuant  to  the 
Commission's  Statement  of  Policy  on 
Alternatives  to  Traditional  Cost-of- 
Service  Ratemaking  for  Natural  Gas 
Pipelines  and  Regulation  of  Negotiated 
Transportation  Services  of  Natural  Gas 
Pipelines  issued  January  31,  1996  at 
Docket  Nos.  RM95-6-000  and  RM96-7- 
000. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-26653  Filed  10-12-99:  8:45  am] 
BftUNQ  coo€  •nr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  Nos.  CP9&-152-019  and  CP96-152- 
021] 

Kanaaa  Pipeline  Compeny;  Notice  of 
Reviaed  Tariff  Riinga 

October  6, 1999. 

Take  notice  that  on  September  17. 
1999,  Kansas  Pipeline  Company 
(Applicant)  tendered  for  filing 
corrections  to  the  FERC  Gas  Tariff, 
Original  Volume  No.  1  to  be  effective 
May  11, 1999.  Take  further  notice  that 
the  sheet,  Third  Substitute  Original 
Sheet  No.  16A,  contained  an  error  in  the 
statement  of  the  volumetric  firm 
capacity  release  maximum  rate  per  dth 
stated  at  100%  load  factor.  Accordingly, 
on  September  24,  1999,  Applicant  filed 
Fourth  Substitute  Original  Sheet  No. 
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16A  and  requested  that  Third  Substitute 
Original  Sheet  No.  16A  be  withdrawn. 
These  filings  may  be  viewed  on  the  web 
at  http://www.ferc.fed.us/online/ 
rims.htm  (call  (202)  208-2222  for 
assistance). 

Applicant  states  that  the  corrected 
tariff  includes  changes  directed  by  the 
Commission's  August  26. 1999.  Order  in 
the  above-captioned  docket  (88  FERC 
\  61.192  (1999)).  Applicant  further 
states  that  a  copy  of  this  filing  is 
available  for  public  inspection  during 
regular  business  hours  at  Applicant's 
offices  located  at  8325  Lenexa  Drive. 
Lenexa  66214.  It  is  indicated  that  the 
contact  person  for  this  filing  is  Mr. 
James  Armstrong  at  (918)  888-7139. 
Applicant  indicates  that  copies  of  this 
filing  are  being  served  on  all  parties  to 
the  proceeding  in  Docket  No.  CP96-152. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  on  or  before 
October  18. 1999.  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This 
application  may  he  viewed  on  the 
Commission's  website  at  http:// 
ferc.fed.us/online/rims.htm  (call  202- 
208-2222  for  assistance). 
Unwood  A.  Watson,  Jr., 
Acting  Secretary. 

[PR  Doc.  99-26647  Filed  10-12-99;  8:45  am] 
BILLMO  CODE  «n7-01-«l 


percentages,  piu^uant  to  Section  23  of 
the  General  Terms  and  Conditions  of 
KPC's  Tariff.  The  revised  tariff  sheets 
are: 

Second  Substitute  Third  Revised  Sheet  No. 

15 
Fifth  Substitute  Original  Sheet  No.  16A 
Second  Substitute  Third  Revised  Sheet  No. 

21 
Second  Sutwtitute  Second  Revised  Sheet  No. 

26 
Second  Subsititute  Second  Revised  Sheet  No. 

28 
Second  Substitute  Second  Revised  Sheet  No. 

30 
Fourth  Substitute  Original  Sheet  No.  31A 
Sheet  No.  31 B  (Reserved) 
Fourth  Substitute  Original  Sheet  No.  31C 

KPC  further  states  that  copies  of  this 
filing  are  being  served  on  KPC's  affected 
customers  and  relevant  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  writh  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr^ 
Acting  Secretary. 

(FR  Doc.  99-26656  Filed  10-12-99;  8:45  am] 
bujjng  cooe  enr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulation 
Commiaaion 

[Doelwt  No.  TMOO-1-166-000] 

Kanaaa  Pipeline  ComfMny;  Notice  of 
Revlaad  Tariff  HIing 

October  6, 1999. 

Take  notice  that  on  October  1, 1999, 
Kansas  Pipeline  Company  (KPC) 
tendered  for  filing  a  revision  to  its  FERC 
Gas  Tariff,  Original  Volume  No.  1,  to  be 
effective  November  1, 1999.  The  revised 
tariff  sheets,  listed  below,  reflect 
revisions  to  KPC's  fuel  reimbursement 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  RP99-1 76-008] 

Natural  Gaa  Pipeline  Company  of 
America;  Notice  of  Propoaed  Change 
in  FERC  Gaa  Tariff 

October  6,  1999. 

Take  notice  that  on  October  1, 1999, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
be  a  part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volxmie  No.  1,  Substitute  First 
Revised  Sheet  No.  26A,  to  be  effective 
September  25, 1999. 


On  September  27, 1999,  Natural  filed 
First  Revised  Sheet  No.  26A  at  Docket 
No.  RP99-1 76-007  to  implement  a 
negotiated  rate  formula  transaction 
under  Rate  Schedule  FTS  with  Aquila 
Energy  Marketing  Corp.  Subsequently,  it 
was  discovered  that  the  volume 
amounts  for  Natural's  Gulf  Coast  Leg 
and  Amarillo  Leg  were  inadvertently 
transposed  on  First  Revised  Sheet  No, 
26A.  Therefore,  Natural  is  now 
submitting  Substitute  First  Revised 
Sheet  No.  26A  reflecting  the  corrected 
volimie  amounts  to  be  accepted  in  lieu 
of  First  Revised  Sheet  No.  26A 
previously  submitted  on  September  27, 
1999. 

Natural  requested  waiver  of  the 
Federal  Energy  Regulatory 
Commission's  Regulations,  including 
the  30-day  notice  requirement  of 
Section  154.207,  to  the  extent  necessary 
to  permit  Substitute  First  Revised  Sheet 
No.  26A  to  become  effective  September 
25, 1999. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  its  customers, 
interested  state  regulatory  commissions 
and  all  parties  set  out  on  the  official 
service  list  at  Docket  No.  RP99-176. 
•  Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  thg  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary, 
[FR  Doc.  99-26654  Filed  10-12-99;  8:45  am] 

MUING  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  RPOO-13-000] 

Northweat  Pipeline  Corporation;  Notice 
of  Propoaed  Changea  In  FERC  Gaa 
Tariff 

October  6,  1999. 

Take  notice  that  on  October  1, 1999, 
Northwest  Pipeline  Corporation 
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(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  become  effective  November  1, 
1999: 

Sixteenth  Revised  Sheet  No.  5 

Second  Revised  Sheet  No.  232-C 

Fourth  Revised  Sheet  No.  232-D 

Fifth  Revised  Sheet  No.  236 

Third  Revised  Sheet  No.  237 

Original  Sheet  No.  237-A.Ol  ^ 

Northwest  states  that  the  purpose  of 
this  filing  is  to  propose  four  related 
changes  to  Northwest's  tariff:  (1)  An        i 
increase  in  Northwest's  unauthorized 
overrun  charges  for  shippers  that  fail  to 
remain  within  declared  entitlement 
levels  during  critical  operational 
periods;  (2)  a  clarification  to  the 
provision  identifying  exceptions  to  a 
shipper's  responsibility  to  pay 
unauthorized  overrun  and  imdemin 
charges;  (3)  a  new  provision  that  would 
waive  unauthorized  overrun  and 
underrun  charges  under  certain 
circimistances;  and  (4)  a  change  to  the 
pricing  index  on  which  the  penalty  for 
non-compliance  with  operational  flow 
orders  is  based. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  Northwest's 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regidatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in- accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watran,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-26655  Filed  10-12-99;  8:45  am] 
BILUNO  COOE  6717-01-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  GTOO-1-000] 

Wliliston  Basin  Interstate  Pipeline 
Company;  Notice  of  Tariff  Filing 

October  6. 1999. 

Take  notice  that  on  October  1, 1999, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volmne  No.  1 ,  the 
following  revised  tariff  sheets  to  become 
effective  October  1, 1999: 

Sixth  Revised  Sheet  No.  5 
Fourth  Revised  Sheet  No.  6A 
Fifth  Revised  Sheet  No.  375 

Williston  Basin  states  that  in  order  for 
it  to  accommodate  a  receipt  point 
change  for  a  local  producer,  a  piping 
change  was  made  at  the  Cabin  Creek 
Compressor  Station.  This  change  meant 
that  the  receipt  of  the  producer's  gas 
was  moved  firom  Line  Section  11  to  Line 
Section  5.  Both  the  system  map  and  the 
-  West  Mondak  Sub-system  map  have 
been  revised  to  indicate  that  the  Cedar 
Creek  Pool  has  been  expanded  to 
accommodate  this  point.  Fifth  revised 
Sheet  No.  375  has  been  revised  to 
indicate  that  the  Cedar  Creek  Pool  also 
includes  Line  Section  5. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

Lindwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  9^-26649  Filed  10-12-99;  8:45  am] 

BILUNQ  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  EQOO-1-000,  et  ai.] 

PP&L  Coistrip,  11  LLC,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Rlings 

October  5,  1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  PP&L  Coistrip,  n  LLC 

[Docket  No.  EGOO-l-OOO) 

Take  notice  that  on  October  1, 1999, 
PPicL  Coistrip  II  LLC  (Applicant).  11350 
Random  Hills  Road.  Fairfax,  Virginia, 
22030-6044,  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission),  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Applicant,  a  limited  liability  company 
organized  under  the  laws  of  the  State  of 
Delaware,  is  acquiring  interests  held  by 
Portland  General  Electric  Company  in 
Units  3  and  4  of  the  Coistrip  Generation 
Station  located  in  Montana.  The 
facilities  will  be  used  to  make  sales  of 
electric  energy  exclusively  at  wholesale. 

Copies  of  the  application  have  been 
served  upon  the  Montana  Public  Service 
Commission,  the  Public  Utility 
Cornmission  of  Oregon,  and  the 
Securities  and  Exchange  Commission. 

Comment  date:  October  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  New  England  Power  Pool 

[Docket  No.  ER99-4572-OO0) 

Take  notice  that  on  September  30, 
1999,  the  New  England  Power  Pool 
Participants  Committee  tendered  for 
filing  for  acceptance  five  signature  pages 
to  the  New  England  Power  Pool 
(NEPOOL)  Agreement  dated  September 
1, 1971,  as  amended,  signed  by 
Middletown  Power  LLC  (Middletown 
Power),  Montville  Power  LLC 
(Montville  Power),  Norwalk  Power  LLC 
(Norwalk  Power),  Devon  Power  LLC 
(Devon  Power)  and  Connecticut  Jet 
Power  LLC  (Coimecticut  Jet  Power).  The 
NEPOOL  Agreement  has  been 
designated  NEPOOL  FPC  No.  2. 

The  Participants  Committee  states 
that  the  Commission's  acceptance  of  the 
signature  pages  of  Middletown  Power, 
Montville  Power,  Norwalk  Power, 
Devon  Power  and  Connecticut  Jet  Power 
(the  NRG  Subsidiaries)  would  permit 
NEPOOL  to  expand  its  membership  to 
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include  the  NRG  Subsidiaries.  The 
Participants  Committee  further  states 
that  the  filed  signature  page  does  not 
change  the  NEPOOL  Agreement  in  any 
manner,  other  than  to  make  the  NRG 
Subsidiaries  a  member  in  NEPOOL. 

The  Participants  Committee  requests 
an  effective  date  of  October  1, 1999,  for 
commencement  of  participation  in 
NEPOOL  by  the  NRG  Subsidiaries. 

Comment  date:  October  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Wolverine  Power  Supply 
Cooperative,  Inc. 

Pocket  No.  ERg9-4S8&-000l 

Take  notice  that  on  September  30, 
1999.  Wolverine  Power  Supply 
Cooperative,  Inc.,  tendered  for  filing  an 
executed  Service  Agreement  for  Point- 
to-Point  Transmission  Service  with 
Ckeat  Lakes  Energy  imder  its  Open 
Access  Transmission  Tariff. 

Comment  date:  October  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Barton  Villages,  Inc.,  Village  of 
Enodburg  Falls  Water  &  Light 
Department,  Village  of  Orleans,  and 
Village  of  Swanton,  Vermont  v.  Citizens 
Utilities  Company 

IDocket  No.  EL92-33-007] 

Take  notice  that  on  October  1, 1999, 
Citizens  Utilities  Company  (Citizens), 
tendered  for  filing  in  the  above- 
referenced  proceeding  a  supplement  to 
its  September  2, 1999,  compliance  filing 
containing  Incremental  Power  Supply 
Cost  Data  for  the  period  of  1963-1975. 

Comment  date:  October  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  New  England  Power  Pool 

(Docket  No.  ER99-4573-O00] 

Take  notice  that  on  September  30, 
1999,  the  New  England  Power  Pool 
Participants  Conmiittee  filed  for 
acceptance  a  signature  page  to  the  New 
England  Power  Pool  (NEPOOL) 
Agreement  dated  September  1, 1971,  as 
amended,  signed  by  Lowell 
Cogeneration  Company  Limited 
Partnership  (Lowell  Cogeneration 
Company).  The  NEPOOL  Agreement  has 
been  designated  NEPOOL  FPC  No.  2. 

The  Participants  Committee  states 
that  the  Commission's  acceptance  of 
Lowell  Cogeneration  Company's 
signature  page  would  permit  NEPOOL 
to  expand  its  membership  to  include 
Lowell  Cogeneration  Company.  The 
Participants  Committee  further  states 
that  the  filed  signatiue  page  does  not 
change  the  NEPOOL  Agreement  in  any 
maimer,  other  than  to  make  Lowell 


Cogeneration  Company  a  member  in 
NEPOOL. 

The  Participants  Committee  requests 
an  effective  date  of  October  1, 1999,  for 
commencement  of  participation  in 
NEPOOL  by  Lowell  Cogeneration 
Company. 

Comment  date:  October  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  New  England  Power  Pool 

(Docket  No.  ER99-4574-000] 

Take  notice  that  on  September  30, 
1999,  the  New  England  Power  Pool 
Participants  Committee  tendered  for 
filing  for  acceptance  a  signature  page  to 
the  New  England  Power  Pool  (NEPOOL) 
Agreement  dated  September  1, 1971,  as 
amended,  signed  by  Utility.com,  Inc. 
(Utihty.com).  The  NEPOOL  Agreement 
has  been  designated  NEPOOL  FPC.  No. 
2. 

The  Participants  Committee  states 
that  the  Commission's  acceptance  of 
Utility. corn's  signature  page  would 
permit  NEPOOL  to  expand  its 
membership  to  include  Utility.com.  The 
Participants  Committee  further  states 
that  the  filed  signature  page  does  not 
change  the  NEPOOL  Agreement  in  any 
manner,  other  than  to  make  Utility.com 
a  member  in  NEPOOL. 

The  Participants  Committee  requests 
an  effective  date  of  November  1, 1999, 
for  commencement  of  participation  in 
NEPOOL  by  Utility.com. 

Comment  date:  October  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  New  England  Power  Pool 

(Docket  No.  ER99-4575-0001 

Take  notice  that  pn  September  30, 
1999,  the  New  England  Power  Pool 
Participants  Committee  filed  for 
acceptance  a  signature  page  to  the  New 
England  Power  Pool  (NEPOOL) 
Agreement  dated  September  1, 1971,  as 
amended,  signed  by  New  York  Power 
Authority  (NYPA).  The  NEPOOL 
Agreement  has  been  designated 
NEPOOL  FPC  No.  2. 

The  Pairticipants  Committee  states 
that  the  Commission's  acceptance  of 
NYPA's  signature  page  would  permit 
NEPOOL  to  expand  its  membership  to 
include  NYPA.  The  Participants 
Committee  further  states  that  the  filed 
signature  page  does  not  change  the 
NEPOOL  Agreement  in  any  manner, 
other  than  to  make  NYPA  a  member  in 
NEPOOL. 

The  Participants  Committee  requests 
an  effective  date  of  October  1, 1999,  for 
the  commencement  of  participation  in 
NEPOOL  by  NYPA. 


Comment  date:  October  20, 1999,  in 
accordance  vfith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Illinois  Power  Company 

[Docket  No.  ER99-4576-000] 

Take  notice  that  on  September  30, 
1999,  Illinois  Power  Company  (Illinois 
Power)  tendered  for  filing  a  Rate 
Schedule  for  Sale,  Assignment,  or 
iPransfer  of  Transmission  Rights  (Rate 
Schedule).  The  Rate  Schedule  will 
allow  Illinois  Power  to  resell 
transmission  rights  in  accordance  with 
Order  Nos.  888  and  888-A. 

Comment  date:  October  20, 1999,  in 
accordance  with  Standard  Paragraph  E  ~ 
at  the  end  of  this  notice. 

9.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER99-4579-000] 

Take  notice  that  on  September  30, 
1999,  Consolidated  Edison  Company  of 
New  York,  Inc.  (Con  Edison),  tendered 
for  filing  a  service  agreement  to  provide 
firm  transmission  service  pursuant  to  its 
Open  Access  Transmission  Tariff  to 
New  York  Power  Authority  (NYPA). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
NYPA. 

Comment  date:  October  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER99-4580-000] 

Take  notice  that  on  September  30, 
1999,  Consolidated  Edison  Company  of 
New  York,  Inc.  (Con  Edison),  tendered 
for  filing  a  service  agreement  to  provide 
firm  transmission  service  piu-suant  to  its 
Open  Access  Transmission  Tariff  to 
New  York  Power  Authority  (NYPA). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
NYPA. 

Comment  date:  October  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER99-4581-0001 

Take  notice  that  on  September  30, 
1999,  Wisconsin  Public  Service 
Corporation  (WPSC),  tendered  for  filing 
an  executed  Service  Agreement  with 
Aquila  Energy  providing  for  firm  point- 
to-point  transmission  service  imder 
FERC  Electric  Tariff,  Volume  No.  1. 

Comment  date:  October  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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12.  Wisconsin  Public  Service 
Corporation 

{Docket  No.  ER99-4582-0001 

Take  notice  that  on  September  30, 
1999,  Wisconsin  Public  Service 
Corporation  (WPSC),  tendered  for  filing 
an  executed  Service  Agreement  with 
Aquila  Energy  providing  for 
transmission  service  under  FERC 
Electric  Tariff,  Volume  No.  1. 

Comment  date:  October  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  New  England  Power  Company 

[Docket  No.  ER99-4583-000] 

Take  notice  that  on  September  30, 
1999,  New  England  Power  Company 
(NEP),  tendered  for  filing  its  Network 
Operating  Agreement  and  Service 
Agreement  for  Network  Integration 
Transmission  Service  (Agreements)  with 
Western  Massachusetts  Electric 
Company.  These  Agreements  were  filed 
pursuant  to  the  New  England  Power 
Pool's  Offer  of  Settlement  filed  on  April 
7, 1999  in  Docket  Nos.  OA97-237-000, 
et.  al.,  which  was  approved  by  the 
Commission  on  July  30, 1999. 

Comment  date:  October  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Nevada  Power  Company 

(Docket  No.  ER99-4584-0001 

Take  notice  that  on  September  30, 
1999,  Nevada  Power  Company  (NPC), 
tendered  for  filing  a  Service  Agreement 
to  provide  Firm  Point-to-Point 
Transmission  Service  imder  NPC's 
(Transmission  Provider)  Open  Access 
Transmission  Tariff  with  Dynegy 
Marketing  and  Trade,  Inc.  (Dynegy) 
(Transmission  Customer). 

A  copy  of  this  filing  has  been  served 
on  Dynergy  (Transmission  Customer) 
and  the  Nevada  Public  Service 
Commission. 

Comment  date:  October  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  ER99-4585-000I 

Take  notice  that  on  September  30, 
1999,  Central  Vermont  Public  Service 
Corporation  (Central  Vermont),  tendered 
for  filing  an  imexecuted  lunbrella 
service  agreement  with  Public  Service 
Electric  and  Gas  Company  imder 
Central  Vermont's  market-based  rates 
tariff,  FERC  Electric  Tariff,  Second 
Revised  Volume  No.  8. 

Central  Vermont  requests  that  the 
service  agreement  become  effective  on 
September  1, 1999,  the  date  service 
commenced  tmder  the  tariff. 


Comment  date:  October  20. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  New  England  Power  Company 

[Docket  No.  ER99-4586-0001 

Take  notice  that  on  September  30, 
1999,  New  England  Power  Company 
tendered  for  filing  a  Design  Support, 
Review,  and  Testing  Agreement  with 
American  National  Power.  Inc.,  in 
connection  with  the  ANP  Bellingham 
Energy  project  in  Bellingham, 
Massachusetts. 

Comment  date:  October  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Wolverine  Power  Supply 
Cooperative,  Inc. 

[Docket  No.  ER99-4587-0001 

Take  notice  that  on  September  30, 
1999,  Wolverine  Power  Supply 
Cooperative,  Inc.,  tendered  for  filing  an 
executed  Service  Agreement  for  Firm 
Point-to-Point  Transmission  Service 
with  Great  Lakes  Energy  tmder  its  Open 
Access  Transmission  Tariff. 

Comment  date:  October  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Louisville  Gas  and  Electric 
Company/Kentucky  Utilities  Company 

[Docket  No.  ER99-4589-000] 

Take  notice  that  on  September  30, 
1999,  Louisville  Gas  and  Electric 
Company  (LG&E)/Kentucky  Utilities 
(KU)  (Companies),  tendered  for  filing  an 
unexecuted  unilateral  Service 
Agreement  between  the  Companies  and 
Tenaska  Power  Services  Company 
under  the  Companies  Rate  Schedtde 
MESS. 

Comment  date:  October  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Louisville  Gas  and  Electric 
Company/Kentucky  Utilities  Company 

[Docket  No.  ER99-4590-000] 

Take  noCce  that  on  September  30, 
1999,  Louisville  Gas  and  Electric 
Company  (LG&E)/Kentucky  Utilities 
(KU)  (Companies),  tendered  for  filing 
the  cancellation  of  the  bilateral  Market- 
Based  Sales  Service  Agreement  between 
the  Companies  and  Tenaska  Power 
Services  Company. 

Comment  date:  October  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  New  England  Power  Pool 

[Docket  No.  ER99-4591-0001 

Take  notice  that  on  September  30, 
1999,  the  New  England  Power  Pool 
Participants  Committee  tendered  for 


filing  an  extension  of  NEPOOL  Market 
Rule  and  Procedure  15. 

Additionally,  NEPOOL  has  requested 
a  waiver  of  the  Commission's  notice 
requirements  to  permit  the  extension  of 
Market  Rule  15  to  become  effective  on 
October  1, 1999. 

The  NEPOOL  Participants  Committee 
states  that  copies  of  these  materials  were 
sent  to  the  New  England  state  governors 
and  regulatory  comitiissions  and  the 
Participants  in  the  New  England  Power 
Pool. 

Comment  date:  October  20.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Conunission's  Rules  of 
Practice  and  Procedure  {18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-26645  Filed  l(>-12-«9;  8:45  am) 

BILLING  CODE  6n7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Joint  Request  for  Waivers 
and  Request  for  Expedited  Treatment 

October  6, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Request  for 
Waivers  and  Expedited  Treatment 

b.  Project  No.:  5-052. 

c.  Date  Filed:  September  15.  1999. 

d.  Applicants:  Tne  Montana  Power 
Company  (MPC)  and  the  Confederated 
Salish  and  Kootenai  Tribes  of  the 
Flathead  Reservation  (the  Tribes),  co- 
licensees  and  PP&L  Montana,  LL.C. 
(PPLM),  prospective  licensee. 
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e.  Name  of  Project:  Kerr  Hydroelectric 
Project. 

f.  Location:  The  Kerr  Project  is  located 
in  L,ake  and  Flathead  Counties,  Montana 
and  partially  on  lands  within  the 
Flathead  Indian  Reservation. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicants'  Contacts:  For  MPC, 
Michael  P.  Manion,  40  East  Broadway, 
Butte.  MT  59701,  (406)  497-2456;  For 
the  Tribes.  ]oe  Hovenkotter,  The 
Confederated  Salish  and  Kootenai 
Tribes  of  the  Flathead  Reservation, 
Tribal  Legal  Department,  P.O.  Box  278, 
Pablo.  MT  58755,  (406)  675-2700,  Ext. 
1169;  For  PPLM,  David  R.  Poe,  LeBoeuf, 
Lamb,  Greene  &  MacRae  LLP,  1875 
Connecticut  Avenue,  NW,  Washington, 
DC  20009,  (202)  986-8039. 

i.  FERC  Contact:  Heather  Campbell, 
(202)  219-3097,  or  e-mail  address: 
heather.campbeU@ferc.fed.us. 

j.  Deadline  for  filing  comments  and 
recommendations,  motions  to  intervene, 
and  protests:  October  20, 1999. 

All  docimients  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 
Please  include  the  project  nimiber  on 
any  comments  and  recommendations, 
motions  to  intervene  and  protests. 

k.  Description  of  Application:  MPC 
and  the  Tribes,  present  co-licensees  of 
the  above-captioned  hydroelectric 
project,  and  PPLM.  prospective  licensee 
with  respect  to  MFC's  interest  in  the 
project,  have  filed  an  application 
requesting  Commission  approval  of  land 
use  provisions  in  the  project  license. 
These  provisions  would  permit  MPC  to 
reserve  certain  land  uses  for  minor 
access  rights  on  project  lands  in 
connection  with  the  proposed  transfer 
of  MFC's  interest  in  the  project  to 
PPLM.  All  of  these  land  reservations  are 
being  requested  prior  to  the  transfer  of 
the  MFC's  interest  in  the  project  license 
and  associated  assets  to  PPLM,  a 
transaction  that  has  already  received 
Commission  approval.  The  Montana 
Power  Co.,  et  al.  88  FERC  \  62,010 
(1999). 

1.  Location  of  the  Application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm.  Call  (202)  208-2222 
for  assistance. 

m.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest  or  a  motion  to 
intervene  in  accordance  with  the 


requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure,  18  CFR 
385.210,  385.211  or  385.214.  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceedings.  Any 
comments,  protests  or  motions  to 
intervene  must  be  received  on  or  before 
the  specified  comment  date  for  this 
application. 

Filing  and  Serving  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  or 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  number  of 
the  application  to  which  the  filing 
refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
an  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to  the  address  listed  in 
Section  j.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicants 
specified  in  the  application. 

Agency  Comments — Federal,  state 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application 
in  addition  to  other  interested  parties.  A 
copy  of  the  application  may  be  obtained 
by  agencies  directly  from  the 
Applicants.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicants'  representatives. 
Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-26650  Filed  10-12-99;  8:45  am] 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Riing  and  Soliciting  IMotions  To 
Intervene  and  Protests 

October  6, 1999. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-1181(M)00. 

c.  Date  Filed:  September  1, 1999. 


d.  Applicant:  Augusta-Richmond 
Coimty,  GA. 

e.  Name  of  Project:  Augusta  Canal 
Hydroelectric  Project. 

f.  Location:  At  tne  existing  Diversion 
Dam  and  Augusta  Canal  on  the 
Savannah  River,  near  the  Town  of 
Augusta,  Richmond  County,  Georgia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact:  Honorable  Bob 
Young,  Mayor,  Augusta-Richmond 
Coimty  Municipal  Bldg.,  530  Green 
Street,  Augusta,  GA  30911.  (706)  821- 
1714. 

i.  FERC  Contact:  Monte  TerHaar  (202) 
.  219-2768  or  E-mail  address  at 
monte.terhaar@FERC.fed.us. 

j.  Deadline  for  filing  motions  to 
intervene  and  protest:  60  days  from  the 
issuance  date  of  this  notice. 

All  doounents  (original  and  eight 
copies)  shoidd  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regidatory  Commission,  888  First 
Street,  NE.  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  Description  of  Project:  The 
Applicant  is  not  proposing  to  develop 
new  hydroelectric  generation  facilities 
and  the  proposed  project  would 
produce  no  power.  The  Applicant  is 
proposing  to  license  parts  of  the 
Augusta  Canal  system  which  passes 
flows  used  by  three  existing 
hydroelectric  projects  located  in  the  ' 
Augusta  Canal.  These  projects,  which 
are  imder  separate  FERC  license,  are  the 
Enterprise  Project  No.  2935,  the  Sibley 
Mill  Project  No.  5044,  and  the  King  Mill 
Project  No.  9988.  The  proposed  project 
would  consist  of  (1)  the  existing  stone- 
masonry  Augusta  Diversion  Dam.  which 
is  approximately  1,600  feet  long;  (2)  the 
existing  Augusta  Diversion  Dam 
impoundment;  and  (3)  the  existing 
Augusta  Canal. 

m.  Available  Locations  of 
Application:  A  copy  of  the  application 
is  available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  and  Files  Meiintenance 
Branch,  located  at  888  First  Street,  N.E., 
Room  2-A,  Washington,  D.C.  20426,  or 
by  calling  (202)  219-1371.  A  copy  is 
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also  available  by  contacting  Mr.  Charles 
Oliver,  Augusta-Richmond  County 
Administrator,  801  Municipal  Building, 
Augusta,  Georgia  30911,  phone  (706) 
821-1714.  A  copy  of  the  application 
may  also  be  viewed  or  printed  by 
accessing  the  Commission's  website  on 
the  Internet  at  http://www.ferc.fed.us/ 
online/rims. htm  or  call  (202)  208-2222 
for  assistance. 

n.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Preliminary  Permit — Anyone  desiring 
to  file  a  competing  appUcation  for 
preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  appUcation  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  thj^  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  "CFR 
4.30(b)  and  4.36. 

Notice  of  intent — a  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  luiequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 


impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

Comments,  Protests,  or  Motions  to 
Intervene — anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  214.  In 
determining  the  appropriate  action  to 
take,  the  Commission  wiU  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particidar 
application. 

Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION". 
"COMPETING  APPLICATION". 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E.. 
Washington,  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-26651  Filed  10-12-99;  8:45  am) 

BILUNO  CODE  S717-«1-«l 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6454-6] 

Proposed  AdminMratlve  Settlement 
Under  Section  7003  of  the  Resource 
Conservation  and  Recovery  Act; 
Aerovox  Incorporated 

AGENCY:  Environmental  Protection 

Agency. 

ACnON:  Notice  of  proposed  settlement 

agreement  and  request  for  public 

coqiment. 

SUMMARY:  The  Enviroimiental  Protection 
Agency  ("EPA")  is  proposing  to  enter 
into  a  settlement  agreement  with 
Aerovox  Incorporated  of  New  Bedford, 
Massachusetts  to  address  claims  under 
Section  7003  of  the  Solid  Waste 
Disposal  Act,  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act,  and  further  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  ("RCRA"),  42 
U.S.C.  6973.  Notice  is  being  published 
to  inform  the  public  of  the  proposed 
settlement  and  the  opportunity  for  a 
public  meeting  and  to  comment  on  the 
proposed  settlement.  The  settiement  is 
intended  to  resolve  the  liability  of 
Aerovox  Incorporated  under  section 
7003  of  RCRA  and  sections  16  and  17 
of  the  Toxic  Substances  and  Control 
Act,  as  amended,  15  U.S.C.  2615  and 
2616,  for  conditions  at  its  plant  and  real 
property  located  at  740  Belleville 
Avenue  in  New  Bedford,  Massachusetts 
which  may  present  an  imminent  and 
substantial  endangerment  to  health  and/ 
or  the  environment.  Under  the  proposed 
settiement,  Aerovox  Incorporated  will 
relocate  to  a  new  facility  and  will 
demolish  and  construct  a  cap  over 
impacted  soil  at  its  current  facility.  In 
the  interim,  Aerovox  Incorporated  will 
take  steps  to  protect  its  employees  at  its 
current  facility  and  will  provide 
security  and  maintenance  for  the  facility 
upon  evacuation  and  relocation.  Once 
Aerovox  Incorporated  has  demolished 
its  current  facility;  properly  disposed  of 
PCB-contaminated  building  debris;  and 
constructed  an  engineered  cap  over  the 
soil  to  prevent  any  further  spread  of 
PCB  contamination,  Aerovox 
Incorporated  will  receive  a  covenant  not 
to  sue  from  EPA  under  Section  7003  of 
RCRA  and  Sections  16  and  17  of  TSCA 
for  the  soils  at  the  740  Belleville  Avenue 
property  and  the  previous  presence  of 
polychlorinated  biphenyls  in  the 
building  to  be  demolished  on  that 
property.  The  settiement  has  been 
approved  by  EPA  Region  I,  subject  to 
review  by  the  public  piu^uant  to  this 
Notice.  EPA  will  consider  all  comments 
received  and  may  modify  or  withdraw 
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its  consent  to  the  settlement  if 
comments  received  disclose  facts  or 
considerations  which  indicate  th^t  the 
settlement  is  inappropriate,  improper  or 
inadequate. 

DATES:  Comments  on  the  proposed 
settlement  and  requests  for  a  public 
meeting  in  New  Bedford  must  be 
submitted  on  or  before  November  12, 
1999. 

ADDRESSES:  The  proposed  settlement  is 
available  for  public  inspection  at  the 
New  Bedford  Free  Public  Library,  613 
Pleasant  Street,  New  Bedford. 
Massachusetts  and  at  the  offices  of  EPA, 
Region  I,  One  Congress  Street,  Suite 
1100,  Boston,  Massachusetts  02114- 
2023.  A  copy  of  the  proposed  settlement 
may  be  obtained  from  Eve  S.  Vaudo, 
U.S.  Envirorunental  Protection  Agency, 
New  England,  Region  I,  One  Congress 
Street,  Suite  1100  (SES),  Boston, 
Massachusetts  02114-2023,  (617)  918- 
1089.  Comments  and  requests  for  a 
public  meeting  should  be  addressed  to 
Marianne  Milette,  Senior  Enforcement 
Coordinator,  U.S.  Environmental 
Protection  Agency,  New  England, 
Region  1, 1  Congress  Street,  Suite  1100 
(SEA),  Boston,  MA  02114-2023,  and 
should  refer  to  Proposed  Administrative 
Agreement  under  Section  7003  of  the 
Resource  Conservation  and  Recovery 
Act;  Aerovox  Incorporated,  New 
Bedford,  Massachusetts;  Docket  No. 
RCRA-1-99-0054. 

FOn  FURTHER  INFORMATION  CONTACT:  Eve 
S.  Vaudo,  Enforcement  Caimsel,  U.S. 
Environmental  Protection  Agency,  New 
England,  Region  1, 1  Conj,ress  Street, 
Suite  1100  (SES),  Boston,  MA  02114- 
2023,  (617)  918-1089. 

Dated:  September  29, 1999. 
John  P.  DeVillars, 

Regional  Administrator,  U.S.  EPA,  Region  I. 
[FR  Doc.  99-26666  Filed  10-12-99;  8:45  am] 
BRXINQ  COOC  68«>-«fr-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«456-1;  CWA-Ha-«»-009] 

CiMm  Water  Act  Claaa  II:  Propoaad 
Adminlatrativa  Settlemant,  Penalty 
Aaaasamant  and  Opportunity  To 
Commant  Regarding  the  Bell  Atlantic 
Cofflpaniea 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  entered  into  a 
consent  agreement  with  the  Bell 
Atlantic  Companies  ("BAC")  to  resolve 
violations  of  Uie  Clean  Water  Act 
("CWA"),  and  its  implementing 


regulations.  BAC  failed  to  prepare  Spill 
Prevention  Control  and  Countermeasure 
("SPCC")  plans  for  seven  facilities 
where  they  stored  diesel  oil  in  above 
ground  tanks.  EPA,  as  authorized  by 
CWA  section  311(b)(6),  33  U.S.C. 
1321(b)(6),  has  assessed  a  civil  penalty 
for  these  violations.  The  Administrator, 
as  required  by  CWA  section 
311(b)(6)(C),  33  U.S.C.  1321(b)(6)(C),  is 
hereby  providing  public  notice  of,  and 
an  opportunity  for  interested  persons  to 
comment  on,  this  consent  agreement 
and  proposed  final  order. 
DATES:  Comments  are  due  on  or  before 
November  12, 1999. 
ADDRESSES:  Mail  written  comments  to 
the  Enforcement  &  Compliance  Docket 
and  Information  Center  (2201A),  Docket 
Number  EC-1 999-011,  Office  of 
Enforcement  and  Compliance 
Assurance,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460.  (Comments  may 
be  submitted  on  disk  in  WordPerfect  8.0 
or  earlier  versions.)  Written  comments 
may  be  delivered  in  p>erson  to: 
Enforcement  and  Compliance  Docket 
Information  Center,  U.S.  Environmental 
Protection  Agency,  Rm.  4033,  Ariel  Rios 
Bldg.,  1200  Pennsylvania  Avenue,  NW, 
Washington,  DC.  Submit  comments 
electronically  to  docket.oeca@epa.gov . 
Electronic  comments  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

The  consent  agreement,  the  proposed 
final  order,  and  public  comments,  if 
any,  may  be  reviewed  at  the 
Enforcement  and  Compliance  Docket 
Information  Center,  U.S.  Environmental 
Protection  Agency,  Rm.  4033,  Ariel  Rios 
Bldg.,  1200  Pennsylvania  Avenue,  NW, 
Washington,  DC.  Persons  interested  in 
reviewing  these  materials  must  make 
arrangements  in  advance  by  calling  the 
docket  clerk  at  202-564-2614.  A 
reasonable  fee  may  be  charged  by  EPA 
for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT: 
Davis  Jones,  Multimedia  Enforcement 
Division  (2248-A),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460;  telephone  (202) 
564-2235;  fax:  (202)  564-0010;  e-mail: 
jones.davi8@epa.gov. 
SUPPLEMENTARY  INFORMATION:  Electronic 
Copies:  Hectronic  copies  of  this 
dociunent  are  available  from  the  EPA 
Home  Page  imder  the  link  "Laws  and 
Regulations"  at  the  Federal  Register — 
Environmental  Dociunents  entry  (http:/ 
/www.epa.gov/fedrgstr). 

I.  Background 

The  following  Bell  Atlantic 
Companies  failed  to  prepare  SPCC 
plans:  Bell  Atlantic-Peimsylvania,  Inc., 


a  telecommunications  company 
incorporated  in  the  State  of 
Pennsylvania  and  located  at  1717  Arch 
Street,  Philadelphia,  PA  19103; 
Telesector  Resoiuces  Group,  Inc.,  a 
telecommimications  company 
incorporated  in  the  State  of  Delaware 
and  located  at  1095  Avenue  of  the 
Americas,  New  York,  NY  10036;  Bell 
Atlantic  Yellow  Pages  Company,  a 
company  incorporated  in  the  State  of 
Delaware  and  located  at  35  Village 
Road,  Middleton,  MA  01949;  and  Bell 
Atlantic  Global  Networks,  Inc.  and  BA 
Video  Services  Company  both 
telecommunications  companies 
incorporated  in  the  State  of  Delaware 
and  located  at  1320  N.  Court  House 
Road,  Arlington,  VA  22201.  The  Bell 
Atlantic  Companies  disclosed,  pursuant 
to  the  EPA  "Incentives  for  Self-Policing: 
Discovery,  Disclosures,  Correction  and 
Prevention  of  Violations'  ("Audit 
Policy"),  60  FR  66706  (December  22, 
1995),  that  they  failed  to  prepare  SPCC 
plans  for  seven  feciUties  where  they 
stored  diesel  oil  in  above  ground  storage 
tanks,  in  violation  of  the  CWA  section 
311(b)(3)  and  40  CFR  Part  112.  EPA 
determined  that  the  BAC  met  the 
criteria  set  out  in  the  Audit  Policy  for 
a  100%  waiver  of  the  gravity  component 
of  the  penalty.  As  a  result,  EPA  waived 
the  gravity  based  penalty  ($17,850)  and 
proposed  a  settlement  penalty  amount 
four  thousand,  eight  hundred  and 
eighty-two  dollars  ($4,882).  This  is  the 
amount  of  the  economic  benefit  gained 
by  the  BAC,  attributable  to  their  delayed 
compliance  with  the  SPCC  regulations. 
The  Bell  Atlantic  Companies  have 
agreed  to  pay  this  amoimt  in  civil 
penalties.  EPA  and  BAC  negotiated  and 
signed  an  administrative  consent 
agreement,  following  the  Consolidated 
Rules  of  Procedure,  40  CFR  22.13,  on 
October  6, 1999  (In  Re:  The  Bell  Atlantic 
Companies.  Docket  No.  CWA-HQ-99- 
009).  This  consent  agreement  is  subject 
to  public  notice  and  comment  imder 
CWA  section  311(b)(6),  33  U.S.C. 
1321(b)(6). 

Under  CWA  section  311(b)(6)(A).  33 
U.S.C.  1321  (b)(6)(A),  any  owner, 
operator,  or  person  in  charge  of  a  vessel, 
onshore  facility,  or  offshore  facility  from 
which  oil  is  discharged  in  violation  of 
the  CWA  section  311  (b)(3),  33  U.S.C. 
1321  {b)(3),  or  who  fails  or  refuses  to 
comply  with  any  regulations  that  have 
been  issued  under  CWA  section  311  (j), 
33  U.S.C.  1321(j).  may  be  assessed  an 
administrative  civil  penalty  of  up  to 
$137,500  by  EPA.  Class  n  proceedings 
under  CWA  section  311(b)(6)  are 
conducted  in  accordance  with  40  CFR 
Part  22. 

The  procedines  by  which  the  public 
may  comment  on  a  proposed  Class  II 
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penalty  order,  or  participate  in  a  Clean 
Water  Act  Class  11  penalty  proceeding, 
are  set  forth  in  4&CFR  22.45.  The 
deadline  for  submitting  public  comment 
on  this  proposed  final  order  is 
November  12, 1999.  All  comments  will 
be  transferred  to  the  Environmental 
Appeals  Board  ("EAB")  of  EPA  for 
consideration.  The  powers  and  duties  of 
the  EAB  are  outlined  in  40  CFR  22.04(a). 
Pursuant  to  CWA  section  311(b)(6)(C), 
EPA  will  not  issue  an  order  in  this 
proceeding  prior  to  the  close  of  the 
public  comment  period. 

List  of  Subjects 

Environmental  protection. 
Dated:  October  6, 1999. 
Melissa  P.  Nfarshall, 

Director,  Multimedia  Enforcement  Division. 
Office  of  Enforcement  and  Compliance 
Assurance. 

[FR  Doc.  99-26660  Filed  10-12-99;  8:45  am] 
BHUNQ  CODE  6Safr-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-645e-2;  CWA-HQ-99-005] 

Clean  Water  Act  Class  II:  Proposed 
Administrative  Settlement,  Penalty 
Assessment  and  Opportunity  To 
Comment  Regarding  MCI  WORLDCOM, 
Inc. 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  entered  into  a 
consent  agreement  with  MCI 
WORLDCOM,  Inc.  ("MCI  WoridCom") 
to  resolve  violations  of  the  Clean  Water 
Act  ("CWA"),  and  its  implementing 
regulations.  MCI  WorldCom  failed  to 
prepare  Spill  Prevention  Control  and 
Countermeasure  ("SPCC")  plans  for 
forty-three  facilities  where  it  stored 
diesel  oil  in  above  ground  tanks  and 
three  facilities  where  it  stored  diesel  oil 
in  underground  tanks.  EPA,  as 
authorized  by  CWA  section  311(b)(6),  33 
U.S.C.  1321(b)(6).  has  assessed  a  civil 
penalty  for  these  violations.  The 
Administrator,  as  required  by  CWA 
section  311(b)(6)(C),  33  U.S.C. 
1321(b)(6)(C),  is  hereby  providing 
public  notice  of,  and  an  opportunity  for 
interested  persons  to  comment  on,  this 
consent  agreement  and  proposed  final 
order. 

DATES:  Comments  are  due  on  or  before 
November  12, 1999. 
ADDRESSES:  Mail  written  comments  to 
the  Enforcement  &  Compliance  Docket 
and  Information  Center  (2201A),  Docket 
Number  EC-1999-012.  Office  of 


Enforcement  and  Compliance 
Assurance,  U.S.  Environmental 
Protection  Agency.  401  M  Street,  SW., 
Washington,  DC  20460.  (Comments  may 
be  submitted  on  disk  in  WordPerfect  8.0 
or  earlier  versions.)  Written  comments 
may  be  delivered  in  person  to: 
Enforcement  and  Compliance  Docket 
Information  Center,  U.S.  Enviromnental 
Protection  Agency.  Rm.  4033,  Ariel  Rios 
Bldg.,  1200  Pennsylvania  Avenue,  NW., 
Washington,  DC.  Submit  comments 
electronically  to  docket.oeca@epa.gov. 
Electronic  comments  may  be  filed 
onUne  at  many  Federal  Depository 
Libraries. 

The  consent  agreement,  the  proposed 
final  order,  and  public  comments,  if 
any,  may  be  reviewed  at  the 
Enforcement  and  Compliance  Docket 
Information  Center,  U.S.  Environmental 
Protection  Agency,  Rm.  4033,  Ariel  Rios 
Bldg.,  1200  Peimsylvania  Avenue,  NW., 
Washington,  DC.  Persons  interested  in 
reviewing  these  materials  must  make 
arrangements  in  advance  by  calling  the 
docket  clerk  at  202-564-2614.  A 
reasonable  fee  may  be  charged  by  EPA 
for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Milton,  Multimedia  Enforcement 
Division  (224&-A),  U.S.  Enviroimiental 
Protection  Agency,  401  M  Street,  SW.. 
Washington,  DC  20460;  telephone  (202) 
564-2235;  fax:  (202)  564-0010;  e-mail: 
milton.philip@epa.gov. 
SUPPLEMENTARY  INFORMATION:  Electronic 
Copies:  Electronic  copies  of  this 
document  are  available  from  the  EPA 
Home  Page  under  the  link  "Laws  and 
Regulations"  at  the  Federal  Register — 
Environmental  Documents  entry  (http:/ 
/www.epa.gov/fedrgstr). 

I.  Background 

Respondent's  corporate  offices  are 
located  at  500  Clinton  Center  Drive, 
Clinton,  Mississippi  39056.  In  Jime 
1998.  EPA  began  investigating 
Respondent.  As  a  result  of  the 
investigation,  Respondent  provided 
information  indicating  that  they  had 
failed  to  prepare  SPCC  plans  for  forty- 
three  facilities  where  it  stored  diesel  oil 
in  above  ground  storage  tanks  and  three 
xmderground  storage  tanks,  in  violation 
of  the  CWA  section  311(b)(3)  and  40 
CFR  Part  112.  As  a  result,  EPA  proposed 
a  settlement  penalty  amount  of  $137,500 
dollars.  This  is  the  maximimi 
administrative  penalty  allowable  by 
law.  MCI  WorldCom  has  agreed  to  pay 
this  amount  in  civil  penalties.  EPA  and 
MCI  WorldCom  negotiated  and  signed 
an  administrative  consent  agreement, 
following  the  Consolidated  Rules  of 
Procedure,  40  CFR  22.13,  on  September 
30,  1999  [In  Re:  MCI  WORLDCOM.  Inc.. 


Docket  No.  CWA-HQ-99-005).  This 
consent  agreement  is  subject  to  public 
notice  and  comment  under  CWA  section 
311(b)(6),  33  U.S.C.  1321(b)(6). 

Under  CWA  section  311(b)(6)(A).  33 
U.S.C.  1321  (b)(6)(A),  any  owner, 
operator,  or  person  in  charge  of  a  vessel, 
onshore  facility,  or  offshore  facility  from 
which  oil  is  discharged  in  violation  of 
the  CWA  section  311  (b)(3).  33  U.S.C. 
1321  (b)(3),  or  who  fails  or  refuses  to 
-  comply  with  any  regulations  that  have 
been  issued  under  CWA  section  311  (j), 
33  U.S.C.  1321(j),  may  be  assessed  an 
administrative  civil  penalty  of  up  to 
$137,500  by  EPA,  Class  II  proceedings 
under  CWA  section  311(b)(6)  are 
conducted  in  accordance  with  40  CFR 
Part  22. 

The  procedures  by  which  the  public 
may  comment  on  a  proposed  Class  II 
penalty  order,  or  participate  in  a  Clean 
Water  Act  Class  n  penalty  proceeding, 
are  set  forth  in  40  CFR  22.45.  The 
deadline  for  submitting  public  comment 
on  this  proposed  final  order  is 
November  12, 1999.  All  comments  will 
be  transferred  to  the  Environmental 
Appeals  Board  ("EAB")  of  EPA  for 
consideration.  The  powers  and  duties  of 
the  EAB  are  outlined  in  40  CFR  22.04(a). 

Pursuant  to  CWA  section  311(b)(6)(C). 
EPA  will  not  issue  an  order  in  this 
proceeding  prior  to  the  close  of  the 
public  comment  period. 

ListofSul^ects 

Environmental  protection. 
Dated:  September  30. 1999. 
Melissa  P.  Marshall, 

Director,  Multimedia  Enforcement  Division, 

Office  of  Enforcement  and  Compliance 

Assurance. 

[FR  Doc.  99-26661  Filed  10-12-99:  8:45  am] 

BILUN6  CODE  6S60-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-645S-a] 

Proposed  Administrative  Penalty 
Assessment  and  Opportunity  To 
Comment 

agency:  Environmental  Protection 
Agency  ("EPA"). 

ACTION:  Notice  of  proposed  assessment 
of  Clean  Water  Act  Qass  II 
administrative  penalty  and  opportunity 
to  comment. 

SUMMARY:  EPA  is  providing  notice  of  a 
proposed  administrative  penalty 
assessment  for  alleged  violations  of  the 
Clean  Water  Act  ("Act").  EPA  is  also 
providing  notice  of  opportunity  to 
comment  on  the  proposed  assessment 
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EPA  is  authorized  under  section 
309(g)  of  the  Act,  33  U.S.C.  1319(g).  to 
assess  a  civil  penalty  after  providing  the 
person  subject  to  the  penalty  notice  of 
the  proposed  penalty  and  the 
opportunity  for  a  hearing,  and  after 
providing  interested  persons  notice  of 
the  proposed  penalty  and  a  reasonable 
opportunity  to  comment  on  its  issuance. 
Under  section  309(g).  any  person  who 
without  authorization  discharges  a 
pollutant  to  a  navigable  water,  as  those 
terms  are  defined  in  section  502  of  the 
Act,  33  U.S.C.  1362,  may  be  assessed  a 
penalty  in  a  "Class  11"  administrative 
penalty  proceeding. 

Class  U  proceedings  imder  section 
309(g)  are  conducted  in  accordance  with 
the  "Consolidated  Rules  of  Practice 
Governing  the  Administrative 
Assessment  of  Civil  Penalties,  Issuance 
of  Compliance  or  Corrective  Action 
Orders,  and  the  Revocation, 
Termination  or  Suspension  of  Permits." 
40  CFR  part  22  ("Consolidated  Rules"), 
pubhshed  at  64  FR  40138,  40177  (July 
23. 1999).  The  procedures  through 
which  the  public  may  submit  written 
comment  on  a  proposed  Class  11  order 
or  participate  in  a  Class  II  proceeding, 
and  the  procedures  by  which  a 
respondent  may  request  a  hearing,  are 
set  forth  in  the  Consolidated  Rules.  The 
deadline  for  submitting  public  comment 
on  a  proposed  Class  II  order  is  thirty 
(30)  days  after  publication  of  this  notice. 

On  September  30, 1999,  EPA 
commenced  the  following  Class  11 
proceeding  for  the  assessment  of 
penalties  by  filing  with  Danielle  Carr, 
Regional  Hearing  Clerk.  U.S.  EPA. 
Region  DC,  75  Hawthorne  Street,  San 
Francisco,  California  94105,  (415)  744- 
1391,  the  following  Complaint: 

In  the  Matter  of  Jaxon  Enterprises, 
Buena  Ventiira  Boulevard  Extension, 
City  of  Redding.  Shasta  County, 
California,  Docket  No.  CWA-09-99- 
0005. 

The  Complaint  proposes  a  penalty  of 
up  to  One  Hvmdred  TTiirty  Seven 
Inousand.  Five  Hundred  Dollars 
($137,500)  for  violations  of  NPDES 
Permit  No.  CAS000002  (issued  by  the 
California  State  Water  Resources 
Control  Board  (Order  No.  92-08-DWQ)) 
and  section  301(a)  of  the  Act,  33  U.S.C. 
1311(a),  at  the  Buena  Ventura  Boulevard 
Extension,  City  of  Redding,  Shasta 
County,  California. 

Procedures  by  which  the  public  may 
comment  on  a  proposed  Class  II  penalty 
or  participate  in  a  Class  D  penalty 
proceeding  are  set  forth  in  the 
Consolidated  Rules.  The  deadline  for 
submitting  public  comment  on  a 
proposed  Class  II  penalty  is  thirty  days 
after  issuance  of  public  notice.  The 
Regional  Administrator  of  EPA,  Region 


9  may  issue  an  order  upon  default  if  the 
respondent  in  the  proceeding  fails  to  file 
a  response  within  the  time  period 
specified  in  the  Consolidated  Rules. 
FOR  FURTHER  INFORMATION  CONTACT: 
Persons  wishing  to  receive  a  copy  of 
EPA's  Consolidated  Rules,  review  the 
Complaint  or  other  aocuments  filed  in 
this  proceeding,  comment  upon  the 
proposed  assessment,  or  otherwise 
participate  in  the  proceeding  should 
contact  Danielle  Carr,  Regional  Hearing 
Clerk.  U.S.  EPA.  Region  DC.  75 
Hawtkome  Street.  San  Francisco. 
California  94105.  (415)  744-1391.  The 
administrative  record  for  this 
proceeding  is  located  in  the  EPA 
Regional  Ofiice  identified  above,  and 
the  file  will  be  open  for  public 
inspection  during  normal  business 
hours.  All  information  submitted  by 
Jaxon  Enterprises  is  available  as  part  of 
the  administrative  record,  subject  to 
provisions  of  law  restricting  public 
disclosure  of  confidential  information. 
In  order  to  provide  opportunity  for 
public  comment,  EPA  will  issue  no  final 
order  assessing  a  penalty  in  these 
proceedings  prior  to  thirty  (30)  days 
after  the  date  of  publication  of  this 
notice. 

Dated:  September  30, 1999. 
Alexis  Strauss, 
Director,  Water  Division. 
IFR  Doc.  99-26664  Filed  10-12-99;  8:45  am] 

BILLING  COOE  6S60-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6455-6;  CWA-HQ-99-008] 

Clean  Water  Act  Class  II:  Proposed 
Administrative  Settlemant,  Penalty 
Assessment  and  Opportunity  To 
Comment  Regarding  US  WEST 
Communications,  Inc. 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  has  entered  into  a 
consent  agreement  with  US  WEST 
Communications,  Inc.  ("US  WEST")  to 
resolve  violations  of  the  Clean  Water 
Act  ("CWA"),  and  its  implementing 
regulations.  US  WEST  failed  to  prepare 
a  Spill  Prevention  Control  and 
Countermeasure  ("SPCC")  plan  for 
seven  (7)  facilities  where  it  stored  diesel 
oil  in  above  ground  tanks.  EPA,  as 
authorized  by  CWA  section  311(b)(6),  33 
U.S.C.132lCb)(6),  has  assessed  a  civil 
penalty  for  these  violations.  The 
Administrator,  as  required  by  CWA 
section  311(b)(6)(C),  33  U.S.C. 
1321(b)(6)(C).  is  hereby  providing 


public  notice  of.  and  an  opportunity  for 
interested  persons  to  comment  on.  this 
consent  agreement  and  proposed  final 
order. 

DATES:  Comments  are  due  on  or  before 
November  12, 1999. 
ADDRESSES:  Mail  written  comments  to 
the  Enforcement  &  Compliance  Docket 
and  Information  Center  (2201A),  Docket 
Number  EC-1999-008,  Office  of 
Enforcement  and  Compliance 
Assurance,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington.  DC  20460.  (Comments  may 
be  submitted  on  disk  in  WordPerfect  8.0 
or  earlier  versions.)  Written  comments 
may  be  delivered  in  person  to: 
Enforcement  and  Compliance  Docket 
Information  Center,  U.S.  Environmental 
Protection  Agency,  Rm.  4033,  Ariel  Rios 
Bldg..  1200  Pennsylvania  Avenue,  NW. 
Washington.  DC.  Submit  comments 
electronically  to  docket.oeca@epa.gov. 
Electronic  comments  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

The  consent  agreement,  the  proposed 
final  order,  and  public  comments,  if 
any,  may  be  reviewed  at  the 
Enforcement  and  Compliance  Docket 
Information  Center,  U.S.  Environmental 
Protection  Agency,  Rm.  4033,  Ariel  Rios 
Bldg.,  1200  Pennsylvania  Avenue.  NW. 
Washington.  DC.  Persons  interested  in 
reviewing  these  materials  must  make 
arrangements  in  advance  by  calling  the 
docket  clerk  at  202-564-2614.  A 
reasonable  fee  may  be  charged  by  EPA 
for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT: 
Davis  Jones.  Multimedia  Enforcement 
Division  (2248-A),  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW. 
Washington,  DC  20460;  telephone  (202) 
564-6035;  fax:  (202)  564-0010;  e-mail: 
jones.davis@epa.gov. 
SUPPLEMENTARY  INFORMATION:  Electronic 
Copies:  Electronic  copies  of  this 
document  are  available  from  the  EPA 
Home  Page  under  the  link  "Laws  and 
Regulations"  at  the  Federal  Register 
Environmental  Documents  entry  (http:/ 
/www.epa.gov/fedrgstr). 

I.  Background 

US  WEST  Communications.  Inc., 
1801  California  Street,  Suite  390. 
Denver.  CO  80202.  pursuant  to  the  EPA 
"Incentives  for  Self-Policing:  Discovery. 
Disclosures.  Correction  and  Prevention 
of  Violations"  ("Audit  Policy"),  60  FR 
66706  (December  22,  1995),  disclosed  to 
EPA  that  it  failed  to  prepare  SPCC  plans 
for  seven  facilities  where  it  stored  diesel 
oil  in  above  groimd  storage  tanks,  in 
violation  of  the  CWA  section  311(b)(3) 
and  40  CFR  part  112.  EPA  determined 
that  US  WEST  met  the  criteria  set  out 
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in  the  Audit  Policy  for  a  100%  waiver 
of  the  gravity  component  of  the  penalty. 
As  a  result,  EPA  waived  the  gravity 
based  penalty  ($59,813)  and  proposed  a 
settlement  penalty  amoimt  four 
thousemd  seven  himdred  seventeen 
dollars  ($4,717).  This  is  the  amount  of 
the  economic  benefit  gained  by  US 
WEST  attributable  to  its  delayed 
compliance  with  the  SPCC  regulations. 
US  WEST  has  agreed  to  pay  this  amount 
in  civil  penalties.  EPA  and  US  WEST 
negotiated  and  signed  an  administrative 
consent  agreement,  following  the 
Consolidated  Rules  of  Procedure,  40 
CFR  22.13,  on  September  30, 1999  [In 
Re:  US  WEST  Communications,  Inc. 
Docket  No.  CWA-HQ-99-O08).  This 
consent  agreement  is  subject  to  public 
notice  and  comment  imder  CWA  section 
311(b)(6),  33  U.S.C.  1321(b)(6). 

Under  CWA  section  311(b)(6)(A),  33 
U.S.C.  1321  (b)(6)(A),  any  ovraer, 
operator,  or  person  in  charge  of  a  vessel, 
onshore  facility,  or  offshore  facility  from 
which  oil  is  discharged  in  violation  of 
the  CWA  section  311  (b)(3),  33  U.S.C. 
1321  (b)(3),  or  who  fails  or  refuses  to 
comply  with  any  regulations  that  have 
been  issued  under  CWA  section  311  (j), 
33  U.S.C.  1321(j),  may  be  assessed  an 
administrative  civil  penalty  of  up  to 
$137,500  by  EPA.  Class  II  proceedings 
under  CWA  section  311(b)(6)  are 
conducted  in  accordance  with  40  CFR 
part  22. 

The  procedures  by  which  the  public 
may  comment  on  a  proposed  Class  11 
penalty  order,  or  participate  in  a  Clean 
Water  Act  Class  11  penalty  proceeding, 
are  set  forth  in  40  CFR  22.45.  The 
deadline  for  submitting  public  comment 
on  this  proposed  final  order  is 
November  12, 1999.  All  comments  will 
be  transferred  to  the  Environmental 
Appeals  Board  ("EAB")  of  EPA  for 
consideration.  The  powers  and  duties  of 
the  EAB  are  outlined  in  40  CFR  22.04(a). 

Pursuant  to  CWA  section  311(b)(6)(C), 
EPA  will  not  issue  an  order  in  this 
proceeding  prior.to  the  close  of  the 
public  comment  period. 

List  of  Subiects 

Environmental  protection. 

Dated:  September  30,  1999. 
Rosemarie  A.  Kelley, 

Acting  Director,  Multimedia  Enforce/nent 
Division,  Office  of  Enforcement  and 
Compliance  Assurance. 
(FR  Doc.  99-26665  Filed  10-12-99;  8:45  am] 
BILUNG  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«45S-9;  CWA-HQ-99-007] 

Clean  Water  Act  Class  II:  Proposed 
Administrative  Settlement,  Penalty 
Assessment  and  Opportunity  To 
Comment  Regarding  Western  Wireless 
Corporation  and  VolceStream  Wireless 
Corporation 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  EPA  has  entered  into  a 
consent  agreement  with  Western 
Wireless  Corporation  ("Western 
Wireless")  and  VoiceStream  Wireless 
Corporation  ("VoiceStream  Wireless") 
to  resolve  violations  of  the  Clean  Water 
Act  ("CWA"),  and  its  implementing 
regulations.  Western  Wireless  and 
VoiceStream  Wireless  failed  to  prepare 
Spill  Prevention  Control  and 
Countermeasure  ("SPCC")  plans  for  four 
facilities  where  they  stored  diesel  oil  in 
above  ground  tanks.  EPA,  as  authorized 
by  CWA  section  311(b)(6),  33  U.S.C. 
1321(b)(6),  has  assessed  a  civil  penalty 
for  these  violations.  The  Administrator, 
as  required  by  CWA  section 
311(b)(6)(C),  33  U.S.C.  1321(b)(6)(C),  is 
hereby  providing  public  notice  of,  and 
an  opportunity  for  interested  persons  to 
comment  on,  this  consent  agreement 
and  proposed  final  order. 
DATES:  Comments  are  due  on  or  before 
November  12, 1999. 
ADDRESSES:  Mail  written  comments  to 
the  Enforcement  &  Compliance  Docket 
and  Information  Center  (2201A),  Docket 
Number  EC-1999-010,  Office  of 
Enforcement  and  Compliance 
Assiuance,  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW, 
Washington,  DC  20460.  (Comments  may 
be  submitted  on  disk  in  WordPerfect  8.0 
or  earlier  versions.)  Written  comments 
may  be  delivered  in  person  to: 
Enforcement  and  Comphance  Docket 
Information  Center,  U.S.  Environmental 
Protection  Agency,  Rm.  4033,  Ariel  Rios 
Bldg.,  1200  Pennsylvania  Avenue,  NW, 
Washington,  DC.  Submit  comments 
electronically  to  docket.oeca@epa.gov  . 
Electronic  comments  may  be  filed 
onUne  at  many  Federal  Depository 
Libraries. 

The  consent  agreement,  the  proposed 
final  order,  and  public  comments,  if 
any,  may  be  reviewed  at  the 
Enforcement  and  Compliance  Docket 
Information  Center,  U.S.  Environmental 
Protection  Agency,  Rm.  4033,  Ariel  Rios 
Bldg.,  1200  Pennsylvania  Avenue,  NW. 
Washington,  E>C.  Persons  interested  in 
reviewing  these  materials  must  make 


arrangements  in  advance  by  calling  the 
docket  clerk  at  202-564-2614.  A 
reasonable  fee  may  be  charged  by  EPA 
for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Milton,  Multimedia  Enforcement 
Division  (2248-A),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460:  telephone  (202) 
564-2235;  fax:  (202)  564-0010;  e-mail: 
milton.philip@epa.gov. 
SUPPLEMENTARY  INFORMATION:  Electronic 
Copies:  Electronic  copies  of  this 
document  are  available  from  the  EPA 
Home  Page  under  the  link  "Laws  and 
Regulations"  at  the  Federal  Register- 
Environmental  Dociunents  entry  (http:/ 
/www.epa.gov/fedrgstr). 

I.  Background 

Western  Wireless  and  VoiceStream 
Wireless,  both  located  at  3650  131st 
Avenue.  S.E.,  Suite  400.  Bellevue. 
Washington  98006,  disclosed,  pursuant 
to  the  EPA  "Incentives  for  Self-Policing: 
Discovery,  Disclosures,  Correction  and 
Prevention  of  Violations'  ("Audit 
Policy").  60  FR  66706  (December  22, 
1995),  that  they  failed  to  prepare  SPCC 
plems  for  four  facilities  where  they 
stored  diesel  oil  in  above  ground  storage 
tanks,  in  violation  of  the  CWA  section 
311(b)(3)  and  40  CFR  Part  112.  EPA 
determined  that  Western  Wireless  and 
VoiceStream  Wireless  met  the  criteria 
set  out  in  the  Audit  Policy  for  a  100% 
waiver  of  the  gravity  component  of  the 
penalty.  As  a  result,  EPA  waived  the 
gravity  based  penalty  ($30,525)  and 
proposed  a  settlement  penalty  amount 
one  thousand,  five  hundred  and  ninety- 
three  dollars  ($1,593).  This  is  the 
amount  of  the  economic  benefit  gained 
by  Western  Wireless  and  VoiceStream 
Wireless,  attributable  to  their  delayed 
compliance  with  the  SPCC  regulations. 
Western  Wireless  and  VoiceStream 
Wireless  have  agreed  to  pay  this  amoimt 
in  civil  penalties.  EPA  and  Western 
Wireless  and  VoiceStream  Wireless 
negotiated  and  signed  an  administrative 
consent  agreement,  following  the 
Consolidated  Rules  of  Procedure.  40 
CFR.  22.13.  on  October  6,  1999  [In  Re: 
Western  Wireless  and  VoiceStream 
Wireless.  Docket  No.  CWA-HQ-99-007). 
This  consent  agreement  is  subject  to 
public  notice  and  comment  under  CWA 
section  311(b)(6).  33  U.S.C.  1321(b)(6). 

Under  CWA  section  311(b)(6)(A).  33 
U.S.C.  1321  (b)(6)(A),  any  owner, 
operator,  or  person  in  charge  of  a  vessel, 
onshore  fecility,  or  offshore  facility  from 
which  oil  is  discharged  in  violation  of 
the  CWA  section  311  (b)(3),  33  U.S.C. 
1321  (b)(3),  or  who  fails  or  refuses  to 
comply  vdth  any  regulations  that  have 
been  issued  imder  CWA  section  311  (j). 
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33  U.S.C.  1321(j),  may  be  assessed  an 
administrative  civil  penalty  of  up  to 
$137,500  by  EPA.  Class  D  proceedings 
under  CWA  section  311(b)(6)  are 
conducted  in  accordance  with  40  CFR 
Part  22. 

The  procedures  by  which  the  public 
may  comment  on  a  proposed  Class  n 
penalty  order,  or  participate  in  a  Cleem 
Water  Act  Class  n  penalty  proceeding, 
are  set  forth  in  40  CFR  22.45.  The 
deadline  for  submitting  public  comment 
on  this  proposed  final  order  is 
November  12, 1999.  All  comments  will 
be  transferred  to  the  Environmental 
Appeals  Board  ("EAB")  of  EPA  for 
consideration.  The  powers  and  duties  of 
the  EAB  are  outlined  in  40  CFR  22.04(a). 

Pursuant  to  CWA  section  311(b)(6)(C), 
EPA  will  not  issue  an  order  in  this 
proceeding  prior  to  the  close  of  the 
public  comment  period. 

List  of  Subjects 

Environmental  protection. 
Dated:  October  6, 1999. 
Melissa  P.  Marshall, 

Director,  Multimedia  Enforcement  Division, 

Office  of  Enforcement  and  Compliance 

Assurance. 

[FR  Doc.  99-26667  Filed  10-12-99;  8:45  am) 

BILLING  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-645S-e ;  CWA-HQ-9»-006] 

ClMMi  Water  Act  Claaa  11:  ProfXMed 
Admlniatrative  Settlement,  Penalty 
Aaeeeement  and  Opportunity  To 
Comment  Regarding  Paging  Network 
Inc. 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice. 

summary:  EPA  has  entered  into  a 
consent  agreement  with  Paging  Network 
Inc.  ("PageNet")  to  resolve  violations  of 
the  Clean  Water  Act  ("CWA").  and  its 
implementing  regulations.  PageNet 
failed  to  prepare  a  Spill  Prevention 
Control  and  Countermeasure  ("SPCC") 
plan  for  two  facilities  where  it  stored 
diesel  oil  in  above  ground  tanks.  EPA, 
as  authorized  by  CWA  section  311(b)(6), 
33  U.S.C.  1321(b)(6),^has  assessed  a  civil 
penalty  for  these  violations.  The 
Administrator,  as  required  by  CWA 
section  311(b)(6)(C),  33  U.S.C. 
1321(b)(6)(C),  is  hereby  providing 
public  notice  of,  and  an  opportunity  for 
interested  persons  to  comment  on,  this 
consent  agreement  and  proposed  final 
order. 

DATES:  Comments  are  due  on  or  before 
November  12,  1999. 


ADDRESSES:  Mail  written  comments  to 
the  Enforcement  &  Compliance  Docket 
and  Information  Center  (2201A),  Docket 
Nvunber  EC-1999-007,  Office  of 
Enforcement  and  Compliance 
Assurance,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW 
Washington,  DC  20460.  (Comments  may 
be  submitted  on  disk  in  WordPerfect  8.0 
or  earlier  versions.)  Written  comments 
may  be  delivered  in  person  to: 
Enforcement  and  Compliance  Docket 
biformation  Center,  U.S.  Environmental 
Protection  Agency,  Rm.  4033,  Ariel  Rios 
Bldg.,  1200  Pennsylvania  Avenue,  NW, 
Washington,  DC.  Submit  comments 
electronically  to  docket.oeca@epa.gov. 
Electronic  comments  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

The  consent  agreement,  the  proposed 
final  order,  and  public  comments,  if 
any,  may  be  reviewed  at  the 
Enforcement  and  Compliance  Docket 
Information  Center,  U.S.  Environmental 
Protection  Agency,  Rm.  4033,  Ariel  Rios 
Bldg.,  1200  Pennsylvania  Avenue,  NW, 
Washington,  DC.  Persons  interested  in 
reviewing  these  materials  must  make 
arrangements  in  advance  by  calling  the 
docket  clerk  at  202-564-2614.  A 
reasonable  fee  may  be  charged  by  EPA 
for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Milton,  Multimedia  Enforcement 
Division  (2248-3A),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460;  telephone  (202) 
564-2235;  fax:  (202)  564-0010;  e-mail: 
milton.philip@epa.gov. 
SUPPLEMENTARY  INFORMATION:  Electronic 
Copies:  Electronic  copies  of  this 
document  are  available  from  the  EPA 
Home  Page  imder  the  link  "Laws  and 
Regulations"  at  the  Federal  Register- 
Environmental  Documents  entry  (http:/ 
/www.epa.gov/fedrgstr). 

I.  Background 

PageNet,  14911  Quorum  Drive,  Dallas, 
Texas  75240,  piu-suant  to  the  EPA 
"Incentives  for  Self-Policing:  Discovery, 
Disclosures,  Correction  and  Prevention 
of  Violations'  ("Audit  Policy"),  60  FR 
66706  (December  22, 1995),  disclosed  to 
EPA  that  it  failed  to  prepare  SPCC  plans 
for  two  facilities  where  it  stored  diesel 
oil  in  above  ground  storage  tanks,  in 
violation  of  the  CWA  section  311(b)(3) 
and  40  CFR  Part  112.  EPA  determined 
that  PageNet  met  the  criteria  set  out  in 
the  Audit  Policy  for  a  100%  waiver  of 
the  gravity  component  of  the  penalty. 
As  a  result.  EPA  waived  the  gravity 
based  penalty  ($15,090)  and  proposed  a 
settlement  penalty  amount  one 
thousand,  seven  hundred  and  ninety- 
four  dollars  ($1,794).  This  is  the  amoimt 


of  the  economic  benefit  gained  by 
PageNet,  attributable  to  its  delayed 
compliance  with  the  SPCC  regiilations. 
PageNet  has  agreed  to  pay  this  amoimt 
in  civil  penalties.  EPA  and  PageNet 
negotiated  and  signed  an  administrative 
consent  agreement,  following  the 
Consolidated  Rules  of  Procedure,  40 
CFR  22.13,  on  October  6, 1999  [In  Re: 
Paging  Network.  Inc.,  Docket  No.  CWA- 
HQ-99-006).  This  consent  agreement  is 
subject  to  public  notice  and  comment 
under  CWA  section  311(b)(6),  33  U.S.C. 
1321(b)(6). 

Under  CWA  section  311(b)(6)(A)  33 
U.S.C.  1321  (b)(6)(A),  any  owner, 
operator,  or  person  in  charge  of  a  vessel, 
onshore  facility,  or  offshore  facility  from 
which  oil  is  discharged  in  violation  of 
the  CWA  section  311  (b)(3),  33  U.S.C. 
1321  (b)(3),  or  who  fails  or  refuses  to 
comply  with  any  regulations  that  have 
been  issued  imder  CWA  section  311  (j), 
33  U.S.C.  1321(j),  may  be  assessed  an 
administrative  civil  penalty  of  up  to 
$137,500  by  EPA.  Class  11  proceedings 
under  CWA  section  311(b)(6)  are 
conducted  in  accordance  with  40  CFR 
Part  22. 

The  procedures  by  which  the  public 
may  comment  on  a  proposed  Class  11 
penalty  order,  or  participate  in  a  Clean 
Water  Act  Class  II  penalty  proceeding, 
are  set  forth  in  40  CFR  22.45.  The 
deadline  for  submitting  public  comment 
on  this  proposed  final  order  is 
November  12, 1999.  All  comments  will 
be  transferred  to  the  Environmental 
Appeals  Board  ("EAB")  of  EPA  for 
consideration.  The  powers  and  duties  of 
the  EAB  are  outlined  in  40  CFR  22.04(a). 

Pursuant  to  CWA  section  311(b)(6)(C), 
EPA  will  not  issue  an  order  in  tbis 
proceeding  prior  to  the  close  of  the 
public  comment  period. 


list  of  Subjects 

Environmental  protection. 
Dated:  October  6, 1999. 
Melissa  P.  MarshaU, 

Director,  Multimedia  Enforcement  Division, 

Office  of  Enforcement  and  Compliance 

Assurance. 

[FR  Doc.  99-26668  Filed  10-12-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
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Clean  Water  Act  Claaa  il:  Propoaed 
Admlniatrative  Settlement,  Penalty 
Aaaeaament  and  Opportunity  To 
Comment  Regarding  BellSouth 
Corporation 

agency:  Environmental  Protection 
Agency  (EPA). 
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action:  Notice. 


summary:  EPA  has  entered  into  a 
consent  agreement  with  BellSouth 
Corporation  ("BellSouth")  to  resolve 
violations  of  the  Clean  Water  Act 
("CWA"),  and  its  implementing 
regulations.  BellSoudi  failed  to  prepare 
a  Spill  Prevention  Control  and 
Countermeasure  ("SPCC")  plan  for  five 
(5)  facilities  where  it  stored  diesel  oil  in 
above  groimd  tanks.  EPA,  as  authorized 
by  CWA  section  311(b)(6),  33  U.S.C. 
1321(b)(6),  has  assessed  a  civil  penalty 
for  these  violations.  The  Administrator, 
as  required  by  CWA  section 
311(b)(6)(C),  33  U.S.C.  1321(b)(6)(C).  is 
hereby  providing  public  notice  of,  and 
an  opportimity  for  interested  persons  to 
conmient  on,  this  consent  agreement 
and  proposed  final  order. 
DATES:  Comments  are  due  on  or  before 
November  12, 1999. 

ADDRESSES:  Mail  written  comments  to 
the  Enforcement  &  Compliance  Docket 
and  Information  Center  (2201A),  Docket 
Number  EC-1 999-008.  Office  of 
Enforcement  and  Compliance 
Assurance,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460.  (Comments  may 
be  submitted  on  disk  in  WordPerfect  8.0 
or  earlier  versions.)  Written  comments 
may  be  delivered  in  person  to: 
Enforcement  and  Compliance  Docket 
Information  Center,  U.S.  Environmental 
Protection  Agency,  Rm.  4033,  Ariel  Rios 
Bldg.,  1200  Peimsylvania  Avenue,  NW, 
Washington,  DC.  Submit  comments 
electronically  to  docket.oeca@epa.gov. 
Electronic  comments  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

The  consent  agreement,  the  proposed 
final  order,  and  public  comments,  if 
any,  may  be  reviewed  at  the 
Enforcement  and  Compliance  Docket 
Information  Center,  U.S.  Environmental 
Protection  Agency,  Rm.  4033,  Ariel  Rios 
Bldg.,  1200  Pennsylvania  Avenue,  NW, 
Washington,  DC.  Persons  interested  in 
reviewing  these  materials  must  make 
arrangements  in  advance  by  calling  the 
docket  clerk  at  202-564-2614.  A 
reasonable  fee  may  be  charged  by  EPA 
for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT: 
Davis  Jones,  Multimedia  Enforcement 
Division  (2248-A),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460;  telephone  (202) 
564-6035:  fax:  (202)  564-0010;  e-mail: 
jones.davis@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Electronic 
Copies:  Electronic  copies  of  this 
document  are  available  bom  the  EPA 
Home  Page  under  the  link  "Laws  and 


Regulations"  at  the  Federal  Register^ 
Environmental  Docimients  entry  (http:/ 
/www.epa.gov/fedrgstr). 

I.  Background 

BellSouth  Corporation,  1155 
Peachtree  Street,  N.E.,  Suite  1700, 
Atlanta,  GA  30309,  pursuant  to  the  EPA 
"Incentives  for  Self-Policing:  Discovery, 
Disclosures,  Correction  and  Prevention 
of  Violations'  ("Audit  Policy").  60  FR 
66706  (December  22,  1995),  disclosed  to 
EPA  that  it  failed  to  prepare  SPCC  plans 
for  five  facilities  where  it  stored  diesel 
oil  in  above  ground  storage  tanks,  in 
violation  of  the  CWA  section  311(b)(3) 
and  40  CFR  Part  112.  EPA  determined 
that  BellSouth  met  the  criteria  set  out  in 
the  Audit  Policy  for  a  100%  waiver  of 
the  gravity  component  of  the  penalty. 
As  a  result,  EPA  waived  the  gravity 
based  penalty  ($14,643)  and  proposed  a 
settlement  penalty  amoimt  three 
thousand,  three  hundred  and  sixty-three 
dollars  ($3,363).  This  is  the  amount  of 
the  economic  benefit  gained  by 
BellSouth  attributable  to  its  delayed 
compliance  with  the  SPCC  regulations. 
BellSouth  has  agreed  to  pay  this  amount 
in  civil  penalties.  EPA  and  BellSouth 
negotiated  and  signed  an  administrative 
consent  agreement,  following  the 
Consolidated  Rules  of  Preceding,  40 
CFR  22.13,  on  September  30,  1999  (In 
Re:  BellSouth  Corporation  Docket  No. 
CWA-HQ-99-004).  This  consent 
agreement  is  subject  to  public  notice 
and  comment  imder  CWA  section 
311(b)(6),  33  U.S.C.  1321(b)(6). 

Under  CWA  section  311(b)(6)(A),  33 
U.S.C.  1321  (b)(6)(A),  any  owner, 
operator,  or  person  in  charge  of  a  vessel, 
onshore  fecility,  or  offshore  facility  from 
which  oil  is  discharged  in  violation  of 
the  CWA  section  311  (b)(3),  33  U.S.C. 
1321  (b)(3),  or  who  fails  or  refuses  to 
comply  with  any  regulations  that  have 
been  issued  imder  CWA  section  311  (j), 
33  U.S.C.  1321(j),  may  be  assessed  an 
administrative  civil  penalty  of  up  to 
$137,500  by  EPA.  Class  II  proceedings 
under  CWA  section  311(b)(6)  are 
conducted  in  accordance  with  40  CFR 
Part  22. 

The  procedures  by  which  the  public 
may  comment  on  a  proposed  Class  II 
penalty  order,  or  participate  in  a  Clean 
Water  Act  Class  II  penalty  proceeding, 
are  set  forth  in  40  CFR  22.45.  The 
deadline  for  submitting  public  comment 
on  this  proposed  final  order  is 
November  12,  1999.  All  comments  will 
be  transferred  to  the  Environmental 
Appeals  Board  ("EAB")  of  EPA  for 
consideration.  The  powers  and  duties  of 
the  EAB  are  outlined  in  40  CFR  22.04(a). 

Pursuant  to  CWA  section  311(b)(6)(C). 
EPA  will  not  issue  an  order  in  this- 


proceeding  prior  to  the  close  of  the 
public  comment  period. 

List  of  Subjects 

Environmental  protection. 

Dated:  September  30.  1999. 
Rosemarie  A.  Kelley, 

Acting  Director,  Multimedia  Enforcement 
Division,  Office  of  Enforcement  and 
Compliance  Assurance. 
[FR  Doc.  99-26669  Filed  10-12-99;  8:45  ami 
BILUNG  CODE  6560-«(M> 


FARM  CREOrr  ADMINISTRATION 
Sunshine  Act  Meeting 

AGENCY:  Farm  Credit  Administration. 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  of 
the  forthcoming  regular  meeting  of  the 
Farm  Credit  Administration  Board 
(Board). 

DATE  AND  TIME:  The  regular  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  October  14, 1999, 
bom  9:00  a.m.  imtil  such  time  as  the 
Board  concludes  its  business. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vivian  L.  Portis.  Secretary  to  the  Farm 
Credit  Administration  Board,  (703)  883- 
4025,  TDD  (703)  883-4444. 

ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  of  the  Board  will  be  open  to  the 
public  (limited  space  available.  In  order 
to  increase  the  accessibility  to  Board 
meetings,  persons  requiring  assistance 
should  make  arrangements  in  advance. 
The  matters  to  be  considered  at  the 
meeting  are: 

Open  Session 

A.  Approval  of  Minutes 

1.  September  29. 1999  (Closed);  and 

2.  September  30, 1999  (Open  and 
Closed) 

B.  Reports 

1 .  Report  on  Regulatory  Performance 
Plan; 

2.  Sunset  Law; 

3.  Report  on  Credit  Conditions  and 
Flooding  in  North  Carolina 

Dated:  October  7, 1999. 
Vivian  L.  Portis, 

Secretary,  Farm  Credit  Administration  Board. 
|FR  Doc.  99-26750  Filed  10-8-99: 11:19  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offtee  of  Itw  Sacretaiy 

Agancy  Infoniwtion  Collection 
Activities:  Submlseion  for  0MB 
Review;  Comment  ftaquett 

The  Department  of  Health  and  Human 
Services,  Office  of  the  Secretary 
publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35)  and  CER  1320.5.  The 
following  are  those  information 
collections  recently  submitted  to  OMB. 

1.  Application  for  Waiver  of  the  two- 
year  Foreign  Residence  Requirement  of 
the  Exchange  Visitor  Program — 0990- 
0001 — ^Extension— the  application  is 
used  by  institutions  (colleges,  hospitals, 
etc.)  To  request  a  favorable 
recommendation  to  the  USIA  for  waiver 
of  the  two-year  Foreign  Residence 
Requirement  of  the  Exchange  Visitor 
Program  on  behalf  of  foreign  visitors 
working  in  areas  of  interest  to  HHS. 
Respondents:  hidividuals.  State  or  local 
governments.  Businesses  or  other  for- 
profit,  non-profit  institutions;  Total 
Number  of  Respondents:  200;  Frequency 
of  Response:  one  time;  Average  Biirden 
per  Response:  6  hours;  Estimated 
Annual  Burden:  1200  hours. 

OMB  Desk  Officer:  Allison  Eydt. 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  690-6207.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designate  above  at  the  following 
address:  Human  Resources  and  Housing 
Branch,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  10235,  725  17th  Street,  NW, 
Washington,  DC  20503. 

Comments  may  also  be  sent  to 
Cynthia  Agens  Bauer,  OS  Reports 
Clearance  Officer,  Room  503H,  Hubert 
H.  Humphrey  Building,  200 
Independence  Ave  SW,  Washington, 
DC,  20201.  Written  comemtns  should  be 
received  within  30  days  of  this  notice. 

Dated:  October  4, 1999. 
Dennis  P.  Williams, 

Deputy  Assistant  Secretary,  Budget. 

(PR  Doc.  99-26610  Filed  10-12-99;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Hoalttt  Cars  Policy  and 
Resaardt 

Agency  Information  Collaction 
ActivitiM:  Proposed  Collaction; 
Commsnt  Rsqusst 

agency:  Agency  for  Health  Care  Policy 

and  Research,  HHS. 

action:  Notice. 

SUMMARY:  This  notice  annoimces  the 
intention  of  the  Agency  for  Health  Care 
Policy  and  Research  (AHCPR)  to  request 
the  Office  of  Management  and  Budget 
(OMB)  to  allow  the  proposed 
information  collection  project:  1999- 
2001  Medical  Expenditure  Panel 
Survey — Insurance  Component  (MEPS- 
IC).  In  accordance  with  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13  (44  U.S.C.  3506(c)(2)(A)),  AHCPR 
invites  the  public  to  comment  on  this 
proposed  information  collection. 
DATES:  Comments  on  this  notice  must  be 
received  by  December  13, 1999. 
ADDRESSES:  Written  comments  should 
be  submitted  to:  Cynthia  McMichael, 
Reports  Clearance  Officer,  AHCPR,  2101 
East  Jefferson  Street,  Suite  500, 
Rockville,  MD  20852^908. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval  of  the  proposed  information 
collection.  All  comments  will  become  a 
matter  of  public  record. 

In  accordance  Mdth  the  above  cited 
legislation,  comments  on  the  AHCPR 
information  collection  proposal  are 
requested  with  regard  to  any  of  the 
following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  functions 
of  the  Agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  Agency's 
estimate  of  the  burden  (including  hours 
and  costs)  of  the  proposed  collection 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Copies  of  the  proposed  collection 
plans,  data  collection  instruments,  and 
specific  details  on  the  estimated  burden 
can  be  obtained  from  the  AHCPR 
Reports  Clearance  Officer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  McMichael,  AHCPR  Reports 
Clearance  Officer,  (301)  594-6659. 
SUPPLEMENTARY  INFORMATION: 


Proposed  Project 

1999-2001  Medical  Expenditure  Panel 

Survey — Insurance  Component 

(MEPS-IC). 

The  MEPS-IC,  an  annual  siuvey  of 
the  characteristics  of  employer- 
sponsored  health  insurance,  was  first 
conducted  by  AHCPR  in  1997,  seeking 
data  pertaining  to  the  calendar  year 
19i96.  The  survey  has  since  been 
conducted  annually  for  calendar  years 
1997  and  1998.  AHCPR  proposes  to 
continue  this  annual  survey  of 
establishments  for  calendar  years  1999 
through  2001.  The  survey  data  for 
calendar  year  1999  will  be  collected  in 
2000.  Likewise,  calendar  year  2000  data 
will  be  collected  in  2001  and  calendar 
year  2001  data  in  2002.  The  survey  will 
collect  information  from  both  public 
and  private  employers. 

This  survey  will  be  conducted  for 
AHCPR  by  the  Bureau  of  the  Census 
using  a  sample  comprised  of: 

1.  Employers  selected  from  Census 
Bureau  lists  of  private  sector  employers 
and  government  employers  (known  as 
the  List  Sample);  and 

2.  Employers  identified  by 
respondents  to  the  MEPS-Household 
Component  (MEPS-HC)  for  the  same 
calendar  year  (known  as  the  Household  , 
Sample).  The  MEPS-HC  is  an  annual 
household  survey  designed  to  collect 
information  concerning  health  care 
expenditures  and  related  data  for 
individuals. 

Data  to  be  collected  fitim  each 
employer  will  include  a  description  of 
the  business  (e.g.,  size,  industry)  and 
descriptions  of  health  insurance  plans 
available,  plan  enrollments,  total  plan 
costs  and  costs  to  employees. 

Data  Confidentiality  Provisions 

MEPS-IC  List  Sample  data 
confidentiality  is  protected  imder 
section  9  of  Title  13,  United  States  Code 
(the  U.S.  Census  Bureau  statute).  MEPS- 
IC  Household  Sample  data 
confidentiality  is  protected  imder 
sections  308(d)  and  903(c)  of  the  Public 
Health  Service  Act  (42  U.S.C.  242m  and 
42  U.S.C.  299a-l).  Section  308(d),  the 
confidentiality  statute  of  the  National 
Center  for  Health  Statistics,  is 
applicable  because  the  MEPS-HC 
sample  is  derived  from  respondents  of 
an  earlier  NCHS  survey.  Section  903(c) 
is  the  confidentiality  statute  of  AHCPR. 
All  data  products  listed  below  must 
fully  comply  with  the  data 
confidentiality  statute  under  which  the 
raw  data  was  collected. 

Data  Products 

Data  will  be  produced  in  three  forms: 
(1)  Files  derived  from  the  Household 
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Sample,  which  can  be  linked  back  to 
other  infonnation  from  household 
respondents  in  the  MEPS-HC;  (2)  files 
containing  employer  information  from 
the  List  Sample  (available  for  use  by 
researchers  at  the  Census  Bureau's 
Research  Data  Centers);  and  (3)  a  large 
compendiimi  of  tables  of  estimates 
based  on  the  List  Sample  (available  on 
the  AHCPR  website).  These  tables  will 
contain  descriptive  statistics,  such  as, 
numbers  of  establishments  offering 
health  insurance,  average  premiums, 
average  contributions,  total  enrollments, 
numbers  of  self  insured  establishments 
and  other  related  statistics  for  a  large 
niunber  of  population  subsets  defined 
by  firm  size,  state,  industry  and 
establishment  characteristics,  such  as, 
age,  profit/nonprofit  status  and  union/ 
nonunion. 

The  data  are  intended  to  be  used  for 
purposes  such  as: 

•  Generating  national  and  State 
estimates  of  employer  health  care 
offerings; 


•  Producing  estimates  to  support  the 
Bureau  of  Economic  Analysis  within  the 
Department  of  Commerce  and  the 
Health  Care  Financing  Administration 
in  their  respective  calculations  of  health 
care  expenditures  for  the  Gross 
Domestic  Product  and  National  Health 
Accounts  (annual  totals  for  various 
categories  of  health  care  expenditiu^s 
for  the  United  States); 

•  Producing  national  and  State 
estimates  of  spending  on  employer- 
sponsored  health  insurance  to  study  the 
results  of  national  and  State  health  care 
policies; 

•  Supplying  data  for  modeling  the 
demand  for  health  insurance;  and 

•  Providing  data  on  health  plan 
choices,  costs,  and  benefits  that  can  be 
linJied  back  to  households'  use  of  health 
care  resources  as  were  reported  in  the 
MEPS-HC  survey  for  studies  of  the 
consimier  health  care  selection  process. 

These  data  will  provide  the  basis  for 
researchers  to  address  important 

Estimated  Annual  Respondent  Burden 


questions  for  the  benefit  of  employers 
and  policymakers  alike. 

Method  of  Collection 

The  data  will  be  collected  using  a 
combination  of  modes,  the  Census 
Bureau's  first  contact  with  employers 
will  be  made  by  telephone.  This  contact 
will  provide  information  on  the 
availability  of  health  insiuance  from 
that  employer  and  essential  persons  to 
contact.  Based  upon  this  information. 
Census  will  mail  a  questionnaire  to  the 
employer.  In  order  to  assure  high 
response  rates.  Census  will  follow-up 
with  a  second  mailing  at  an  acceptable 
interval,  followed  by  a  telephone  call  to 
collect  data  from  those  who  have  not 
responded  by  mail.  For  large 
organizational  respondents  with  high 
burdens,  such  as  State  employers  and 
very  large  firms.  Census  will,  if  needed, 
perform  personal  visits  and  do 
customized  collection,  such  as, 
acceptance  of  data  in  computerized 
formats  and  use  of  special  forms. 


Annual  numt>er  of  respondents 

Estimated  time 
per  respond- 
ent 
(in  hours) 

Estimated  total 

annual  burden 

hours 

Estimated  an- 
nual cost  to 
ttie  Govern- 
ment 

33,839 

.5 

19,369 

$7,000,000 

Estimates  of  aimual  respondent 
burden  are  based  upon  experience  from 
collection  of  the  previous  three  MEPS- 
IC  surveys. 

Dated:  October  1,1999. 
John  M.  Eisenberg, 
Administrator. 

[FR  Doc.  99-26597  Filed  10-12-99;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Request  for  Nominations  for  Voting 
Members  on  Pubiic  Advisory  Panels  or 
Committees 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  requesting 
nominations  for  voting  members  to 
serve  on  certain  device  panels  of  the 
Medical  Devices  Advisory  Conunittee, 
the  National  Mammography  Quality 
Assurance  Advisory  Committee,  and  the 
Technical  Electronic  Product  Radiation 
Safety  Standards  Committee  in  the 


Center  for  Devices  and  Radiological 
Health  (CDRH).  Nominations  will  be 
accepted  for  current  vacancies  and  for 
those  that  will  or  may  occur  through 
August  31 ,  2000. 

FDA  has  a  special  interest  in  ensuring 
that  women,  minority  groups,  and 
individuals  with  disabilities  are 
adequately  represented  on  advisory 
committees  and,  therefore,  encourages 
nominations  of  qualified  candidates 
itom  these  groups. 
DATES:  Because  scheduled  vacancies 
occur  on  various  dates  throughout  each 
year,  no  cutofi'  date  is  established  for  the 
receipt  of  nominations.  However,  when 
possible,  nominations  should  be 
received  at  least  6  months  before  the 
date  of  scheduled  vacancies  for  each 
year,  as  indicated  in  this  notice. 
ADDRESSES:  All  nominations  and 
ciuricula  vitae  for  the  device  panels 
should  be  sent  to  Nancy  J.  Pliihowski, 
Advisory  Panel  Coordinator,  Office  of 
Device  Evaluation  (HFZ-400),  CDRH, 
Food  and  Drug  Administration,  9200 
Corporate  Blvd..  Rockville,  MD  20850. 

Ail  nominations  and  curricula  vitae 
for  the  National  Mammography  Quality 
Assurance  Advisory  Committee  should 
he  sent  to  Charles  A.  Finder,  CDRH 
(HFZ-240),  Food  and  Drug 


Administration,  1350  Piccard  Dr., 
Rockville.  MD  20850. 

All  nominations  and  curriciUa  vitae 
for  government  and  industry 
representatives  for  the  Technical 
Electronic  Product  Radiation  Safety 
Standards  Committee  should  be  sent  to 
Orhan  H.  Suleiman,  CDRH  (HFZ-240), 
Food  and  Drug  Administration,  1350 
Piccard  Dr.,  Rockville,  MD  20850. 

All  nominations  and  curricula  vitae 
for  general  public  representatives  for  the 
Technical  Electronic  Product  Radiation 
Safety  Standards  Committee  shoidd  be 
sent  to  Annette  Funn,  Office  of 
Consumer  Affairs  {HFE-88),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  L.  Walker,  CDRH  (HFZ-17), 
Food  and  Drug  Administration,  2098 
Gaither  Rd.,  Rockville,  MD  20850,  301- 
594-1283,  ext.  114. 

SUPPLEMENTARY  INFORMATION:  FDA  is 

requesting  nominations  of  voting 
members  for  vacancies  listed  below. 

1.  Circulatory  System  Devices  Panel: 
Three  vacancies  occurring  June  30, 
2000;  interventional  cardiologists, 
electrophysiologists,  invasive  (vascular) 
radiologists,  vascular  and  cardiothoracic 
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surgeons,  and  cardiologists  with  special 
interest  in  congestive  heart  failure. 

2.  Clinical  Qiemistry  and  Clinical 
Toxicology  Devices  Panel:  Three 
vacancies  occurring  February  28,  2000; 
doctors  of  medicine  or  philosophy  with 
experience  in  clinical  chemistry, 
clinical  toxicology,  clinical  pathology, 
clinical  laboratory  medicine, 
endocrinology  or  oncology. 

3.  Dental  Products  Panel:  One 
vacancy  immediately,  one  vacancy 
occurring  October  31, 1999;  dentists 
who  have  expertise  in  the  areas  of 
lasers,  endosseous  implants, 
temporomandibular  joint  implants, 
dental  materials  and/or  endodontics;  or 
experts  in  bone  physiology  relative  to 
the  oral  and  maxillofacial  area. 

4.  Ear,  Nose,  and  Throat  Devices 
Panel:  One  vacancy  occiirring  October 
31, 1999;  audiologists,  otolaryngologists, 
neurophysiologist,  statisticians,  or 
electrical  or  biomedical  engineers. 

5.  Genenoi  and  Plastic  Surgery  Devices 
Panel:  One  vacancy  immediately; 
general  surgeons,  plastic  surgeons, 
biomaterials  experts,  laser  experts, 
woimd  healing  experts  or  endoscopic 
surgery  experts. 

6.  Oeneral  Hospital  and  Personal  Use 
Devices  Panel:  One  vacancy 
immediately,  one  vacancy  occurring 
December  31, 1999;  internists, 
pediatricians,  neonatologists, 
gerontologists,  nurses,  biomedical 
engineers  or  microbiologists/infection 
control  practitioners  or  experts. 

7.  Hematology  and  Pathology  Devices 
Panel:  Two  vacancies  occurring 
February  28,  2000;  cytopathologists  and 
histopathologists;  hematologists  (blood 
banking,  coagulation  and  hemostasis); 
molecular  biologists  (nucleic  acid 
amplification  techniques),  and 
hematopathologists  (oncology). 

8.  Immunology  Devices  Panel:  Three 
vacancies  occurring  February  28,  2000; 
persons  with  experience  in  medical, 
surgical,  or  clinical  oncology,  internal 
medicine,  clinical  immimology,  allergy, 
molecular  diagnostics,  or  clinical 
laboratory  medicine. 

9.  Microbiology  Devices  Panel:  One 
vacancy  occurring  February  28,  2000; 
infectious  disease  clinicians,  e.g., 
pulmonary  disease  specialists,  sexually 
transmitted  disease  (STD)  specialists, 
pediatric  infectious  disease  specialists; 
clinical  microbiologists;  clinical 
microbiology  laboratory  directors, 
clinical  virologists  with  expertise  in 
clinical  diagnosis  and  in  vitro 
diagnostic  (IVD)  assays,  e.g., 
hepatologists;  molecular  biologists;  and 
clinical  oncologists  experienced  with 
antitumor  resistance  and  susceptibility. 

10.  Obstetrics  and  Gynecology  Devices 
Panel:  One  vacancy  occurring  January 


31,  2000;  experts  in  reproductive 
endocrinology,  endoscopy, 
electrosurgery,  laser  surgery,  assisted 
reproductive  technologies,  and 
contraception;  biostatisticians  and 
engineers  with  experience  in  obstetrics/ 
gynecology  devices;  urogynecologists; 
experts  in  breast  care;  and  experts  in 
gynecology  in  the  older  patient 

11.  Ophthalmic  Devices  Panel:  One 
vacancy  occurring  October  31, 1999; 
ophthalmologists  specializing  in 
refractive  surgery,  vitreo-retinal  surgery, 
and  the  treatment  of  glaucoma;  vision 
scientists  and  electrophysiologists. 

12.  Orthopaedic  and  Rehabilitation 
Devices  Panel:  One  vacancy 
inunediately;  one  vacancy  occurring 
August  31,  2000;  doctors  of  medicine  or 
philosophy  with  experience  in  tissue 
engineering,  calcification  or 
biomaterials;  orthopedic  surgeons 
experienced  with  prosthetic  ligament 
devices,  joint  implants,  or  spinal 
instrumentation;  physical  therapists 
experienced  in  spinal  cord  injuries, 
neurophysiology,  electrothfflapy,  and 
joint  biomechanics;  rheumatologists;  or 
biomedical  engineers. 

13.  Radiological  Devices  Panel:  Two 
vacancies  occurring  January  31,  2000; 
physicians  and  scientists  with  expertise 
in  nuclear  medicine,  diagnostic  or 
therapeutic  radiology,  mammography, 
thermography,  transillumination, 
hyperthermia  cancer  therapy,  bone 
densitometry,  magnetic  resonance, 
computed  tomography,  or  ultrasoimd. 

14.  National  Mammography  Quality 
Assurance  Advisory  Committee:  Three 
vacancies  occurring  January  31,  2000; 
physicians,  practitioners,  and  other 
health  professionals  whose  clinical 
practice,  research  specialization,  or 
professional  expertise  include  a 
significant  focus  on  mammography. 

15.  Technical  Electronic  Product 
Radiation  Safety  Standards  Committee: 
Five  vacancies  occiuring  December  31, 
1999;  two  government  representatives, 
one  industry  representative,  and  two 
general  public  representatives. 

Functions 

Medical  Devices  Panels 

The  functions  of  the  panels  are  to:  (1) 
Review  and  evaluate  data  on  the  safety 
and  effectiveness  of  marketed  and 
investigational  devices  and  make 
recommendations  for  their  regulation; 
(2)  advise  the  Commissioner  of  Food 
and  Drugs  regarding  recommended 
classification  or  reclassification  of  these 
devices  into  one  of  three  regulatory 
categories;  (3)  advise  on  any  possible 
risks  to  health  associated  with  the  use 
of  devices;  (4)  advise  on  formulation  of 
product  development  protocols;  (5) 


review  premarket  approval  applications 
for  medical  devices;  (6)  review 
guidelines  and  guidance  documents;  (7) 
recommend  exemption  to  certain 
devices  from  the  application  of  portions 
'  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act);  (8)  advise  on  the  necessity 
to  ban  a  device;  (9)  respond  to  requests 
from  the  agency  to  review  and  make 
recommendations  on  specific  issues  or 
problems  concerning  the  safety  and 
effectiveness  of  devices;  and  (10)  make 
recommendations  on  the  quality  in  the 
design  of  clinical  studies  regarding  the 
safety  and  effectiveness  of  marketed  and 
investigational  devices. 

The  Dental  Products  Tanel  also 
functions  at  times  as  a  dental  drug 
panel.  The  functions  of  the  drug  panel 
are  to:  (1)  Evaluate  and  recommend 
whether  various  prescription  drug 
products  should  be  changed  to  over-the- 
counter  status;  and  (2)  evaluate  data  and 
make  recommendations  concerning  the 
approval  of  new  dental  drug  products 
for  himian  use. 

National  Mammography  Quality 
Assurance  Advisory  Committee 

The  functions  of  the  committee  are  to 
advise  FDA  on:  (1)  Developing 
appropriate  quality  standards  and 
regulations  for  mammography  focilities; 
(2)  developing  appropriate  standards 
and  regulations  for  bodies  accrediting 
mammography  focilities  under  this 
program;  (3)  developing  regulations 
with  respect  to  sanctions;  (4)  developing 
procedures  for  monitoring  compliance 
with  standards;  (5)  establishing  a 
mechanism  to  investigate  consimier 
complaints;  (6)  reporting  new 
developments  concerning  breast 
imaging  which  should  be  considered  in 
the  oversight  of  mammography 
facilities;  (7)  determining  whether  there 
exists  a  shortage  of  mammography 
facilities  in  rural  and  health 
professional  shortage  areas  and 
determining  the  e^cts  of  personnel  on 
access  to  the  services  of  such  facilities 
in  such  areas;  (8)  determining  whether 
there  will  exist  a  sufficient  number  of 
medical  physicists  after  October  1, 1999; 
and  (9)  determining  the  costs  and 
benefits  of  compliance  with  these 
requirements. 

Technical  Electronic  Product  Radiation 
Safety  Standards  Committee 

The  function  of  the  committee  is  to 
provide  advice  and  consultation  on  the 
technical  feasibility,  reasonableness, 
and  practicability  of  performance 
standards  for  electronic  products  to 
control  the  emission  of  radiation  from 
such  products.  The  committee  may 
recommend  electronic  product  radiation 
safety  standards  for  consideration. 
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Section  534(f)  of  the  act  (21  U.S.C. 
360kk(f)),  as  amended  by  the  Safe 
Medical  Devices  Act  of  1990.  provides 
that  the  Technical  Electronic  Product 
Radiation  Safety  Standards  Committee 
include  five  members  from 
governmental  agencies,  including  State 
or  Federal  Governments,  five  members 
from  the  affected  industries,  and  five 
members  from  the  general  public,  of 
which  at  least  one  shall  be  a 
representative  of  organized  labor. 

Qualificatioiis 

Medical  Device  Panels 

Persons  nominated  for  membership 
on  the  panels  shall  have  adequately 
diversified  experience  appropriate  to 
the  work  of  the  panel  in  such  fields  as 
clinical  and  administrative  medicine, 
engineering,  biological  and  physical 
sciences,  statistics,  and  other  related 
professions.  The  natxire  of  specialized 
training  and  experience  necessary  to 
qualify  the  nominee  as  an  expert 
suitable  for  appointment  may  include 
experience  in  medical  practice, 
teaching,  and/or  research  relevant  to  the 
field  of  activity  of  the  panel.  The 
particular  needs  at  this  time  for  each 
panel  are  shown  above.  The  term  of 
office  is  up  to  4  years,  depending  on  the 
appointment  date. 

National  Mammography  Quality 
Assurance  Advisory  Committee 

Persons  nominated  for  membership 
should  be  physicians,  practitioners,  and 
other  health  professionals,  whose 
clinical  practice,  research 
specialization,  or  professional  expertise 
include  a  significant  focus  on 
mammography  and  individuals 
identified  with  consimier  interests.  Prior 
experience  on  Federal  public  advisory 
committees  in  the  same  or  similar 
subject  areas  will  also  be  considered 
relevant  professional  expertise.  The 
particiUar  needs  are  shown  above.  The 
term  of  office  is  up  to  4  years, 
depending  on  the  appointment  date. 

Technical  Electronic  Product  Radiation 
Safety  Standards  Committee 

Persons  nominated  must  be 
technically  qualified  by  training  and 
experience  in  one  or  more  fields  of 
science  or  engineering  applicable  to 
electronic  product  radiation  safety.  The 
particidar  needs  are  shown  above.  The 
term  of  office  is  up  to  4  years, 
depending  on  the  appointment  date. 

Nomination  Procedures 

Any  interested  person  may  nominate 
one  or  more  qualified  persons  for 
membership  on  one  or  more  of  the 
advisory  panels  or  advisory  committees. 
Self-nominations  are  also  accepted. 


Nominations  shall  include  a  complete 
cxirriculum  vitae  of  each  nominee, 
ciurent  business  address  and  telephone 
number,  and  shall  state  that  the 
nominee  is  aware  of  the  nomination,  is 
willing  to  serve  as  a  member,  and 
appears  to  have  no  conflict  of  interest 
that  would  preclude  membership.  FDA 
will  ask  the  potential  candidates  to 
provide  detailed  information  concerning 
such  matters  as  financial  holdings, 
emplo)rment,  and  research  grants  and/or 
contracts  to  permit  evaluation  of 
possible  sources  of  conflict  of  interest. 

Consumer/General  Public 
Representatives 

Any  interested  person  may  nominate 
one  or  more  qualified  persons  as  a 
member  of  a  particular  advisory 
committee  to  represent  consumer 
interests  as  identified  in  this  notice.  To 
be  eligible  for  selection,  the  applicant's 
experience  and/or  education  will  be 
evaluated  against  Federal  civil  service 
criteria  for  the  position  to  which  the 
person  will  be  appointed. 

Selection  of  members  representing 
consumer  interests  is  conducted 
through  procedures  which  include  use 
of  a  consortium  of  consimier 
oi:ganizations  which  has  the 
responsibility  for  recommending 
candidates  for  the  agency's  selection. 
Candidates  should  possess  appropriate 
qualifications  to  imderstand  and 
contribute  to  the  committee's  work. 

Nominations  shall  include  a  complete 
curriculima  vita  of  each  nominee  and 
shall  state  that  the  nominee  is  aware  of 
the  nomination,  is  willing  to  serve  as  a 
member,  and  appears  to  have  no  conflict 
of  interest  that  would  preclude 
membership.  FDA  will  ask  the  potential 
candidates  to  provide  detailed 
information  concerning  such  matters  as 
financial  holdings,  emplojonent,  and 
research  grants  and/or  contracts  to 
permit  evaluation  of  possible  sources  of 
conflict  of  interest.  The  nomination 
shoidd  state  whether  the  nominee  is 
interested  only  in  a  particular  advisory 
committee  or  in  any  advisory 
coDunittee.  The  term  of  office  is  up  to 
4  years,  depending  on  the  appointment 
date. 

This  notice  is  issued  under  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2)  and  21  CFR  part  14 
relating  to  advisory  committees. 

Dated:  September  30,  1999. 
Linda  A.  Suydam, 
Senior  Associate  Commissioner. 
(PR  Doc.  99-26640  Filed  10-12-99;  8:45  am] 
BtLUNO  CODE  4ia0-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Adminlatration 

[Document  ld«ntifi«f :  HCFA-R-297] 

Agency  Information  Collection 
ActivKiea:  Proposed  Collection; 
Comment  Request 

AGENCY:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Hiunan  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
p>erformance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Existing  collection  in  use 
without  an  OMB  control  number; 

Title  of  Information  Collection: 
Request  for  Employment  Information: 

Form  No.:  HCFA-R-297  (OMB# 
0938-NEW); 

Use:  This  form  is  needed  to  determine 
whether  a  beneficiary  can  enroll  in  Part 
B  Medicare  and/or  qualify  for  premium 
reduction.  This  form  is  used  by  the 
Social  Security  Administration  to  obrain 
information  from  employers  regarding 
whether  a  Medicare  beneficiary's 
coverage  imder  a  group  health  plan  is 
based  on  current  employment; 

Frequency:  On  occasion; 

Affected  Public:  Business  or  other  for- 
profit; 

Number  of  Respondents:  5,000; 

Total  Annual  Responses:  5,000; 

Total  Annual  Hours:  750. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  78&-1326. 
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Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA.  Office  of  Information  Services. 
Security  and  Standards  Group.  Division 
of  HCFA  Enterprise  Standards. 
Attention:  Dawn  Willinghan,  Room  N2- 
14-26,  7500  Security  Boulevard. 
Baltimore,  Maryland  21244-1850. 

Dated:  October  4, 1999. 
John  Parmigiwii, 

Manager,  HCFA  Office  of  Information 
Services,  Security  and  Standards  Group, 
Division  of  HCFA  Enterprise  Standards. 
[FR  Doc.  99-26696  Filed  10-12-99;  8:45  am] 
WLUNO  COOE  41M-I»# 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HMNh  nMourcw  and  Sarvleaa 
AdnilnlatfaHon 

Advlaory  Council;  Notica  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  November  1999. 

Name:  National  Advisory  Council  on 
Nurae  Education  and  Practice  (NACNGP). 

Date  and  Time:  November  3. 1999;  8:30 
a.m.-5:00  p.m.;  November  4, 1999;  8:30  a.m.- 
3:00  p.m. 

Place:  Hubert  H.  Humphrey  Building.  200 
Independence  Avenue.  SW.  Room  505A, 
Washington.  DC  20201. 

The  meeting  is  open  to  the  public. 

Agenda:  Updates  on  and  discussion  of 
Agency,  Bureau,  and  Division  activities,  and 
the  legislative  and  budget  status  of  programs; 
review  of  the  National  Agenda  for  Nursing 
Workforce  Diversity  draft;  continuation  of 
Council  strategic  planning  process;  update  on 
funding  allocation  methodology;  and 
presentation  of  exemplary  practices 
supported  by  Title  VIII. 

Anyone  interested  in  obtaining  a  roster  of 
members,  minutes  of  the  meeting,  or  other 
relevant  information  should  write  or  contact 
Ms.  Elaine  G.  Cohen,  Executive  Secretary, 
National  Advisory  Council  on  Nurse 
Education  and  Practice,  Parklawn  Building, 
Room  9-35, 5600  Fishers  Lane,  Rockville, 
Maryland  20857,  telephone  (301)  443-5786. 

Dated:  October  5. 1999. 
Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 
IFR  Doc.  99-26609  Filed  10-12-99:  8:45  am) 

MUJNQ  COM  4iaO-1B-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

Publication  of  the  OIG  Special 
Advisory  Bulletin  on  the  Effect  of 
Exclusion  From  Participation  In 
Federal  Health  Care  Programs 

agency:  Office  of  Inspector  General 

(OIG).  HHS. 

ACTION:  Correction  notice. 

On  September  30, 1999.  the  OIG 
published  a  notice  in  the  Federal 
Register  (64  FR  52791)  setting  forth  the 
recently-issued  Special  Advisory 
Bulletin  addressing  the  effect  of  an  OIG 
exclusion  on  an  individual's  or  entity's 
participation  in  the  Federal  health  care 
programs.  In  that  notice,  on  page  52792, 
the  first  column,  an  inadvertent  error 
was  made  in  citing  the  title  heading  in 
section  II.  As  corrected,  the  title  heading 
for  section  II.  should  read  as  follows: 

"D.  Special  Advisory  Bulletin:  Effect  of 
Exclusion  From  Participation  in 
Federal  Health  Care  Programs" 

Dated:  October  6, 1999. 
Joel  Schaer, 
OIG  Regulations  Officer. 
[FR  Doc.  99-26626  Filed  10-12-99;  8:45  am) 

BNJJNG  CODE  41S0-04-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  ttie  Secretary 

Exxon  VaMaz  Oil  Spill  Public  Advlaory 
Group;  Meeting 

AGENCY:  Department  of  the  Interior. 
Office  of  the  Secretary. 
ACTION:  Notice  of  meeting. 

summary:  The  Department  of  the 

Interior.  Office  of  the  Secretary  is 

annoimcing  a  public  meeting  of  the 

Exxon  Valdez  Oil  Spill  Public  Advisory 

Group. 

dates:  October  26. 1999,  at  9:00  a.m. 

ADDRESSES:  Fourth  floor  conference 

room.  645  "G"  Street,  Anchorage. 

Alaslca. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  Mutter.  Department  of  the 

Interior.  Office  of  &ivironmental  Policy 

and  Compliance.  1689  "C"  Street.  Suite 

119.  Anchorage,  Alaska,  (907)  271- 

5011. 

SUPPLEMENTARY  MFORMATION:  The 

Public  Advisory  Group  was  created  by 

Paragraph  V.A.4  of  the  Memorandum  of 

Agreement  and  Consent  Decree  entered 

into  by  the  United  States  of  America 

and  the  State  of  Alaska  on  August  27, 


1991,  and  approved  by  the  United  States 
District  Covul  for  the  District  of  Alaska 
in  settlement  of  United  States  of 
America  v.  State  of  Alaska,  Civil  Action 
No.  A91-081  CV.  The  agenda  will 
include  discussions  about  the  draft  Gulf 
Ecosystem  Monitoring  plan,  small 
parcel  acquisitions,  and  Cook  Inlet  data 
management. 

Willie  R.  Taylor, . 

Director,  Office  of  Environmental  Policy  and 

Compliance. 

[FR  Doc.  99-26627  Filed  10-12-99;  8:45  am] 

MLUNQ  CODE  4S1(MIQ-P 


DEPARTMENT  OF  THE  INTERIOR 

Flah  and  Wildlife  Service 

Extenalon  of  Public  Comment  Period 
on  Appiicationa  for  IncMantal  Take 
Permits 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice. 

SUMMARY:  Due  to  the  recent  relocation  of 
our  Sacramento  Fish  and  Wildlife 
Office,  the  Fish  and  Wildlife  Service  is 
extending  the  public  comment  period 
on  three  related  applications  for 
incidental  take  permits  pursuant  to 
section  10(a)(1)(B)  of  the  Endangered 
Species  Act  of  1973.  as  amended.  These 
permit  applications,  from  the  Amaudo 
Brothers,  Wathen-Castanos,  and 
Kauhnan  and  Broad,  were  noticed  in  the 
Federal  Register  on  September  3. 1999 
(64  FR  48412)  with  an  October  4,  1999 
closing  date  for  receipt  of  comments. 
llie  Service  is  extending  the  comment 
period  by  2  weeks. 

DATES:  Written  comments  on  these 
applications  should  be  received  on  or 
before  October  18. 1999. 

ADDRESSES:  Comments  should  be 
addressed  to  the  Field  Supervisor,  Fish 
and  Wildlife  Service,  Sacramento  Fish 
and  Wildlife  Office,  2800  Cottage  Way, 
W-2605,  Sacramento,  California  95825. 
Comments  may  be  sent  by  facsimile  to 
916-414-6710. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Ann  Chrisney,  Fish  and  Wildlife 
Biologist,  at  the  above- address 
(telephone:  916-414-6600). 

Dated:  October  5, 1999. 
Elizabeth  H.  Stevens, 

Deputy  Manager,  Califonua/Nevada 
Operations  Office. 

(FR  Doc.  99-26631  Filed  10-12-99;  8:45  am) 
BNJJNO  COOE  4310-6S-P 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  the  Hnal 
Comprehensive  Management  Plan  and 
Environmental  Assessment  for  the 
Tijuana  Slough  National  Wildlife 
Refuge 

AGENCY:  Fish  and  Wildlife  Service; 

Interior. 

ACTION:  Notice  of  availability. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  is  proposing  to 
implement  the  Comprehensive 
Management  Plan  for  the  Tijuana 
Slou^  National  Wildlife  Refuge.  Based 
on  an  evaluation  of  an  Environmental 
Assessment,  it  was  determined  that  the 
implementation  of  the  Comprehensive 
M^agement  Plan  is  not  a  major  Federal 
action  which  would  significantly  affect 
the  quality  of  the  human  environment 
within  the  meaning  of  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969.  Accordingly,  preparation  of 
an  environmental  impact  statement  on 
the  proposed  action  is  not  required. 

Tne  purpose  of  the  Comprehensive 
Management  Plan  is  to  guide  Refuge 
management  decisions  and  to  identify 
strategies  to  meet  the  goals  and 
objectives  of  the  Tijuana  Slough  Refuge 
and  National  Wildlife  Refuge  System. 
The  Comprehensive  Management  Plan 
addresses  the  following  management 
issues,  functions,  and  programs: 
administrative  framework;  resources 
protection,  management,  and 
restoration;  research  and  monitoring; 
education  and  interpretation;  public 
involvement,  use,  and  access;  facilities 
development;  appropriate  and 
compatible  Refuge  uses  determination; 
and  watershed  coordination  between 
the  United  States  and  Mexico. 

The  Environmental  Assessment 
evaluates  the  alternatives  and  analyzes 
the  environmental  effects  of 
implementing  the  Comprehensive 
Management  Plan.  The  two  alternatives 
evaluated  in  the  Environmental 
Assessment  provide  different  levels  of 
wildlife  management  and  visitor 
services  opportunities.  The  Service 
selected  Alternative  A  which  would 
implement  the  Comprehensive 
Management  Plan  to  provide  increased 
levels  of  wildlife  management  and 
visitor  services  and  determined  that 
implementation  of  this  alternative 
woxild  not  have  a  significant  impact 
upon  the  quality  of  the  himian 
environment. 

ADDRESSES:  Documents  are  available  for 
public  inspection  at  the  San  Diego 
National  Wildlife  Refuge  Complex,  2736 


Loker  Avenue  West,  Suite  A.  Carlsbad, 
CA  92008.  phone  (760) 930-0168. 
Tijuana  Slough  National  Wildlife 
Refuge.  301  Caspian  Way,  Imperial 
Beach.  CA  91932.  phone  (619)  575- 
2704.  and  U.S.  Fish  and  Wildlife 
Service.  Refuges  and  Wildlife,  Division 
of  Refuge  Planning,  911  NE  11th 
Avenue,  Portland.  OR  97232.  phone 
(503)  231-2231.  These  documents  are 
also  available  at  www.rl.fws.gov/ 
planning/plnhome.html/. 
SUPPLEMENTARY  INFORMATION: 

Background  Information 

The  Tijuana  Slough  Refuge  provides 
habitat  for  several  endangered, 
threatened,  and  migratory  species.  The 
salt  marsh,  tidal  channels,  mudflats, 
sand  beaches,  and  dunes  provide  habitat 
for  the  endangered  light-footed  clapper 
rail,  endangered  California  least  tern, 
endangered  brown  pelican,  endangered 
salt  marsh  bird's  beak,  threatened 
western  snowy  plover.  State-endangered 
Belding's  savannah  sparrow,  and  many 
species  of  migratory  shorebirds  and 
waterfowl.  The  riparian  woodlands 
provide  habitat  for  the  endangered  least 
Bell's  vireo,  endangered  southwestern 
willow  flycatcher,  and  many  species  of 
migratory  birds. 

"Two  alternatives  are  analyzed  in  the 
Environmental  Assessment.  Alternative 
A  (selected  alternative)  would 
implement  increased  levels  of  both 
wildlife  management  and  visitor 
services  at  the  Tijuana  Slough  Refuge. 
Alternative  B  (no  action)  would 
implement  existing  levels  of  wildlife 
management  and  visitor  services  at  the 
Tijuana  Slough  Refuge.  The 
Environmental  Assessment  also 
analyzes  the  environmental  effects  of  (1) 
predator  management,  (2)  construction 
of  new  office  and  classroom  space.  (3) 
acquisition  of  additional  lands  along 
Sea  Coast  Drive,  (4)  annual  sand  dune 
maintenance,  (5)  relocation  of  damaged 
trails  in  the  Tijuana  River  Floodplain, 
and  (6)  emergency  dredging  of  the 
mouths  of  Oneonta  Slough  and  Tijuana 
River. 

The  environmental  review  of  the 
Refuge  Comprehensive  Management 
Plan  and  associated  Environmental 
Assessment  was  conducted  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969.  as 
amended  (42  U.S.C.  4321  et  seq.),  NEPA 
regulations  (40  CFR  parts  1500-1508), 
National  Wildlife  Refuge  System 
Administration  Act  of  1966  as  amended 
by  the  National  Wildlife  Refuge  System 
Improvement  Act  of  1997  (16  U.S.C. 
668dd  et  seq.),  other  appropriate  Federal 
laws  and  regulations,  and  Service 
policies  and  procedures  for  compliance 
with  those  regulations. 


Dated:  October  5, 1999. 

Eiizal)eth  H.  Stevens, 

Acting  Manager,  California/Nevada 
Operations. 

[FR  Doc.  99-26630  Filed  10-12-99;  8:45  ami 
BILUNG  CODE  4310-S5-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-320-1820-XQ] 

Notice  of  Resource  Advisory  Council 
Meeting 

AGENCY:  Bureau  of  Land  Management. 
Northeast  California  Resource  Advisory 
Council,  Cedarville,  California. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committees  Act 
(Public  Law  92-463)  and  the  Federal 
Land  Policy  and  Management  Act 
(Public  Law  94-579),  the  U.S.  Bureau  of 
Land  Management's  Northeast 
California  Resource  Advisory  Council 
will  meet  Friday.  Nov.  12.  1999,  at  the 
Fellowship  Hall  of  the  Cedarville 
Community  Church,  comer  of  Center 
and  Bormer  Streets,  Cedarville, 
California. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  begins  at  10  a.m.  Agenda  items 
include  an  update  on  Grass  Banking,  a 
status  report  on  a  proposal  to  list  the 
sage  grouse  under  the  Endangered 
Species  Act,  and  a  report  from  the 
coimcil's  off  highway  vehicle  working 
group.  The  council  will  also  hear 
reports  on  the  status  of  a  proposal  to 
designate  a  National  Conservation  Area 
in  parts  of  the  Black  Rock  Desert  and 
High  Rock  Canyon,  and  discuss  possible 
work  on  developing  land  use  guidelines 
for  rangeland  uses  other  than  livestock 
grazing.  Time  will  be  set  aside'at  1  p.m. 
for  public  comments.  Depending  on  the 
number  of  persons  wishing  to  speak,  a 
time  limit  may  be  established. 
FOR  FURTHER  INFORMATION  CONTACT: 
BLM  Alturas  Field  Manager  Tim  Burke 
at  (530)  257-4666. 
Joseph  J.  Fontana, 
Public  Affairs  Officer. 
IFR  Doc.  99-26632  Filed  10-12-99;  8:45  am] 

BILLING  CODE  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Reclamation 

Bay-Delta  Advisory  Council  Meeting 

AGENCY:  Bureau  of  Reclamation. 

Interior. 

ACTION:  Notice  of  meeting. 
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SUMMARY:  The  Bay-Delta  Advisory 
Council  (BDAC)  will  meet  on  October 
28, 1999,  to  discuss  CALFED  plannning 
and  implementation,  governance  and 
ecosystem  restoration.  This  meeting  is 
open  to  the  public.  Interested  persons 
may  make  oral  statements  to  BDAC  or 
may  file  written  statements  for 
consideration. 

DATES:  The  BDAC  meeting  will  be  held 
from  9  a.m.  to  5  p.m.  on  Thursday, 
October  28, 1999. 

ADDRESSES:  The  BDAC  will  meet  at  the 
Veteran's  Memorial  Center,  203  East 
14th  Street,  Davis,  CA  95616. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugenia  Laychak,  CALFED  Bay-Delta 
Program,  at  (916)  657-2666.  If 
reasonable  accommodation  is  needed 
due  to  a  disability,  please  contact  the 
Equal  Employment  Opportunity  Office 
at  (916)  653-6952  or  TDD  (916)  653- 
6934  at  least  one  week  prior  to  the 
meeting. 

SUPPt.EMENTARY  INFORMATION:  The  San 
Francisco  Bay/Sacramento-San  Joaquin 
Delta  Estuary  (Bay-Delta  system)  is  a 
critically  important  part  of  California's 
natural  environment  and  economy.  In 
recognition  of  the  serious  problems 
facing  the  region  and  the  complex 
resource  management  decisions  that 
must  be  made,  the  state  of  California 
and  the  Federal  government  are  working 
together  to  stabilize,  protect,  restore, 
and  enhance  the  Bay-Delta  system.  The 
State  and  Federal  agencies  with 
management  and  regulatory 
responsibilities  in  the  Bay-Delta  system 
are  working  together  as  CALFED  to 
provide  policy  direction  and  oversight 
for  the  process. 

One  area  of  Bay-Delta  management 
includes  the  establishment  of  a  joint 
State-Federal  process  to  develop  long- 
term  solutions  to  problems  in  the  Bay- 
Delta  system  related  to  fish  and  wildlife, 
water  supply  reliability,  natural 
disasters,  and  water  quality.  The  intent 
is  to  develop  a  comprehensive  and 
balanced  plan  which  addresses  all  of  the 
resoujrce  problems.  This  effort,  the 
CALFED  Bay-Delta  Program  (Program), 
is  being  carried  out  under  the  policy 
direction  of  CALFED.  The  Program  is 
exploring  and  developing  a  long-term 
solution  for  a  cooperative  planning 
process  that  will  determine  the  most 
appropriate  strategy  and  actions 
necessary  to  improve  water  quality, 
restore  health  to  the  Bay-Delta 
ecosystem,  provide  for  a  variety  of 
beneficial  uses,  and  minimize  Bay  Delta 
system  vulnerability.  A  group  of  citizen 
advisors  representing  California's 
agricultural,  environmental,  urban, 
business,  fishing,  and  other  interests 
who  have  a  stake  in  finding  long-term 


solutions  for  the  problems  affecting  the 
Bay-Delta  system  has  been  chartered 
under  the  Federal  Advisory  Committee 
Act  (FACA).  The  BDAC  provides  advice 
to  CALFED  on  the  program  mission, 
problems  to  be  addressed,  and 
objectives  for  the  Program.  BDAC 
provides  a  forum  to  help  ensure  public 
participation,  and  will  review  reports 
and  other  materials  prepared  by 
CALFED  staff. 

Minutes  of  the  meeting  will  be 
maintained  by  the  Program,  Suite  1155, 
1416  Ninth  Street,  Sacramento,  CA 
95814,  and  will  be  available  for  public 
inspection  during  regiilar  business 
hours,  Monday  through  Friday  within 
30  days  following  the  meeting. 

Dated:  October  5. 1999. 
Kirk  Rodgers, 

Acting  Regional  Director,  Mid-Pacific  Region. 
[PR  Doc.  99-26629  Filed  10-12-99;  8:45  am) 

BILUNQ  CODE  4310-M-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-^A-409] 

Notice  Of  Commission  Determination 
Not  To  Review  an  Initlal  Determination 
Declassifying  a  Motion 

In  the  Matter  of  Certain  CD-ROM 
Controllers  and  Products  Containing  the 
Same — 11. 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Conunission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  ("ALJ's")  initial  determination 
("ID")  of  August  31, 1999,  declassifying 
a  motion  in  the  above-captioned 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Yaworski,  Esq.,  Office  of  the  General 
Coimsel,  U.S.  International  Trade 
Commission,  500  E  Street,  SW, 
Washington,  DC  20436,  telephone  202- 
205-3096.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  internet  server 
(http://www.usitc.gov).  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
on  May  13, 1998,  based  on  a  complaint 
filed  by  Oak  Technology,  Inc.  ("Oak"). 
63  FR  26625  (1998).  The  complaint 


named  four  respondents:  MediaTek. 
Inc.,  United  Microelectronics 
Corporation  ("UMC"),  Lite-On 
Technology  Corp.,  and  AOpen.  Inc. 
Actima  Technology  Corporation.  ^ 
ASUSTek  Computer,  Incorporated, 
Behavior  Tech  Computer  Corporation, 
Data  Electronics,  Inc.,  Momitsu  Multi 
Media  Technologies,  Inc.,  Pan- 
Intemational  Industrial  Corporation, 
and  Ultima  Electronics  Corporation 
were  permitted  to  intervene  in  the 
investigation. 

In  its  complaint.  Oak  alleged  that 
respondents  violated  section  337  of  the 
Tariff  Act  of  1930, 19  U.S.C.  1337,  by 
importing  into  the  United  States,  selling 
for  importation,  and/or  selling  in  the 
United  States  after  importation 
electronic  products  and/or  components 
that  infringe  claims  of  U.S.  Letters 
Patent  5.581,715. 

On  August  10, 1999,  the  ALJ  issued  a 
recommended  determination  ("RD")  in 
which  he  recommended  that  the 
Conunission  impose  sanctions  on 
complainant  Oak  and  its  legal  coimsel, 
the  law  firm  of  Howrey  &  Simon 
("Howrey").  for  violation  of 
Commission  rule  210.4  (19  CFR  210.4). 
Oak  and  Howrey  subsequently  moved 
the  ALJ  to  delay  issuance  of  the  public 
version  of  the  sanctions  RD  until  the 
Commission  had  had  an  opportunity  to 
determine  whether  to  adopt  it.  The  ALJ 
denied  the  Oak/Howrey  motion  in 
Order  No.  18  issued  on  August  31, 1999. 
Included  in  Order  No.  18  was  an  ID 
(Order  No.  18,  p.  2,  fii.  1)  declassifying 
the  Oak/Howrey  motion.  No  petitions 
for  review  of  the  ID  were  filed. 

This  action  is  taken  under  the 
authority  of  section  337  and  section 
210.42  of  the  Commission's  Rules  of 
Practice  and  Procedure,  19  CFR  210.42. 

Copies  of  the  public  version  of  the 
subject  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW,  Washington,  DC  20436, 
telephone  202-205-2000. 

By  order  of  the  Conunission. 

Issued:  October  6, 1999. 
Donna  R.  Koelmke, 
Secretary. 
[FR  Doc.  99-26684  Filed  10-12-99:  8:45  am] 

BIUJNOCOOE  7020-02-P 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-422] 

Notice  of  a  Commission  Determination 
Not  To  Review  an  initial  Detenninatlon 
Temiinating  the  Investigation  as  to 
One  Respondent  on  ttie  Basis  of  a 
Consent  Order;  Issuance  of  Consent 
Order 

In  the  Matter  of  Certain  Two-Handle 
Centerset  Faucets  and  Escutcheons,  and 
Components  Thereof. 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMklARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  initial  determination  ("ID") 
of  the  presiding  administrative  law 
judge  ("ALJ")  granting  the  joint  motion 
of  complainant  Moen  Incorporated 
("Moen")  and  respondent  Hometek 
International  Group  ("Hometek")  to 
terminate  the  above-captioned 
investigation  as  to  Hometek  on  the  basis 
of  a  consent  order. 
FOR  FURTHER  INFORMATION:  Contact 
Michael  Diehl,  Esq.,  Office  of  the 
General  Coimsel,  U.S.  International 
Trade  Commission,  telephone  (202) 
205-3095.  Copies  of  the  ALJ's  ID  and  all 
other  nonconfidential  documents  filed 
in  connection  with  this  investigation  are 
or  will  be  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW, 
Washington,  DC  20436,  telephone  (202) 
205-2000.  Hearing-impaired  persons  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810.  General  information 
concerning  the  Conunission  may  also  be 
obtained  by  accessing  its  Internet  server 
(http://www.usitc.gov). 
SUPPLEMENTARY  INFORMATION:  On  June 
11, 1999,  the  Commission  instituted  this 
investigation  based  on  a  complaint  filed 
by  Moen,  alleging  a  violation  of  section 
337  of  the  Tariff  Act  of  1930  in  the 
importation  and  sale  of  certain  two- 
handle  centerset  faucets  and 
escutcheons  and  components  thereof  by 
reason  of  infringement  of  U.S.  Letters 
Patent  Des.  347,466.  64  FR  32522  (June 
17, 1999).  Five  firms  were  named  as 
respondents:  Hometek,  Foremost 
International  Group,  Chung  Cheng 
Faucet  Co.  Ltd.,  Lota  International  Co. 
Ltd.,  and  Sisco,  Inc. 

On  August  9, 1999,  complainant 
Moen  and  respondent  Hometek  filed  a 


joint  motion  to  terminate  the 
investigation  as  to  Hometek  on  the  basis 
of  a  consent  order  stipulation  and 
proposed  consent  order.  The 
Commission  investigative  attorney 
supported  the  motion.  No  other  party 
responded  to  the  motion. 

On  September  7, 1999.  the  ALJ  issued 
an  ID  (Order  No.  6)  terminating  the 
investigation  as  to  Hometek  based  on 
the  joint  stipulation  and  proposed 
consent  order.  No  party  petitioned  for 
review  of  the  ID  piu'suant  to  19  CFR 
210.43(a),  and  the  Commission  found  no 
basis  for  ordering  a  review  on  its  own 
initiative  pursuant  to  19  CFR  210.44. 
The  ID  thus  became  the  determination 
of  the  Commission  pursuant  to  19  CFR 
210.42(h)(3). 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930,  as  amended,  19  U.S.C.  1337, 
and  Commission  rule  210.42, 19  CFR 
210.42. 

By  order  of  the  Conunission. 

Issued:  October  6, 1999. 
Donna  R.  Koehnke, 
Secretary. 
{FR  Doc.  99-26685  Filed  10-12-99;  8:45  am) 

BILLING  CODE  703O-m-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  TA-204-2] 

Notice  of  Commission  Determination 
To  Conduct  a  Portion  of  the  Hearing  In 
Camera 

In  the  Matter  of  Wheat  Gluten. 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Closure  of  a  portion  of  a 

Commission  hearing  to  the  public. 

SUMMARY:  Upon  request  of  counsel  for 
the  Wheat  Gluten  Industry  Council  and 
counsel  for  the  Association  des 
Amidonneries  de  Cereales  de  L'UE,  the 
Commission  has  determined  to  conduct 
a  portion  of  its  hearing  in  the  above- 
captioned  investigation  scheduled  for 
October  7, 1999,  in  camera.  See 
Conunission  rules  201. 13(m)  and 
201.35(b)(3)  (19  CFR  201.13(m)  and 
201.35(b)(3)).  The  remainder  of  the 
hearing  will  be  open  to  the  public.  The 
Commission  has  determined  that  the 
seven-day  advance  notice  of  the  change 
to  a  meeting  was  not  possible.  See 
Conunission  rule  201.35  (a),  (c)(1)  (19 
CFR  201.35  (a),  (c)(1)). 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Gearhart,  Office  of  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street,  SW, 
Washington,  DC  20436,  telephone  202- 


205-3091,  e-mail  wgearhart@usitc.gov. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
may  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  believes  that  counsel  for 
the  two  parties  have  justified  the  need 
for  a  closed  session.  They  seek  a  closed 
session  to  provide  a  full  discussion  of 
information  relating  to  new  products 
and  industry  adjustment  efforts  and 
certain  customer  information.  Because 
such  discussions  will  necessitate 
disclosure  of  confidential  business 
information  (CBI),  they  can  only  occur 
if  a  portion  of  the  hearing  is  held  in 
camera.  In  making  this  decision,  the 
Commission  nevertheless  reaffirms  its 
belief  that  whenever  possible  its 
business  should  be  conducted  in  public. 

The  hearing  will  include  the  usual 
public  presentations  by  parties,  with 
questions  fi-om  the  Commission.  In 
addition,  the  hearing  will  include  in 
camera  sessions  for  confidential 
presentations  by  the  two  parties  and  for 
questions  from  the  Commission  relating 
to  the  CBI.  For  any  in  camera  session 
the  room  will  be  cleared  of  all  persons 
except  for  those  company  officials  and 
their  counsel  who  are  authorized  to 
have  access  to  the  CBI  at  issue.  See  19 
CFR  201.35(b)  (1),  (2).  The  time  for  the 
parties'  presentations  in  the  in  camera 
session  will  be  taken  fi'om  their 
respective  overall  allotments  for  the 
hearing.  All  persons  planning  to  attend 
the  in  camera  portions  of  the  hearing 
should  be  prepared  to  present  proper 
identification. 

Autliority:  The  General  Counsel  has 
certified,  pursuant  to  Commission  Rule 
201.39  (19  CFR  201.39)  that,  in  her  opinion, 
a  portion  of  the  Commission's  hearing  in  Inv. 
No.  TA-204-2,  Wheat  Gluten,  may  be  closed 
to  the  public  to  prevent  the  disclosure  of  CBI. 

By  order  of  the  Commission. 

Issued:  October  5, 1999. 
Donna  R.  Koelinke, 
Secretary. 

[FR  Doc.  99-26683  Filed  10-12-99;  8:45  am) 
BILLING  CODE  7020-02-^ 


DEPARTMENT  OF  JUSTICE 

Drug  enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  July  16, 1999,  and 
published  in  the  Federal  Register  on 
July  29,  1999,  (63  FR  40542),  American 
Radiolabeled  Chemical,  Inc.,  11624 
Bowling  Green  Drive,  St.  Louis, 
Missouri  63146,  made  application  by 
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letter  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacttirer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 

Schedule 

1 

DihvdromorDhine  (9145) ._ 

1 

Cocaine  (9041) „ 

Codeine  (9050)       

II 
II 

Benzoylecgonine  (9180) 

Meoeridine  (9230)  

II 
II 

Matazocine  (9240) 

II 

Morphine  (9300)  

Oxymorphone  (9652)  

II 
II 

The  firm  plans  to  bulk  manufacture 
small  quantities  of  the  listed  controlled 
substances  as  radiolabeled  compoxmds. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  American  Radiolabeled 
Chemical,  Inc.  to  manufacture  the  listed 
controlled  substances  is  consistent  with 
the  public  interest  at  this  time.  DEA  has 
investigated  American  Radiolabeled 
Chemical,  Inc.  on  a  regular  basis  to 
ensure  that  the  company's  continued 
registration  is  consistent  with  the  public 
interest.  These  investigations  have 
included  inspection  and  testing  of  the 
company's  physical  security  systems, 
audits  of  the  company's  records, 
verification  of  the  company's 
compliance  with  state  and  local  laws, 
and  a  review  of  the  company's 
background  and  history.  Therefore, 
piirsuant  to  21  U.S.C.  823  and  28  CFR 
0.100  and  0.104,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  application 
submitted  by  the  above  firm  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  October  1, 19999. 
|ohn  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control  Drug  Enforcement 
Administration. 

|FR  Doc.  99-26599  Filed  10-12-99;  8:45  am] 
BILUNQ  COOE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  EnforcMiMfrt  Administration 

Importar  of  controHod  Sutetancos; 
Notieo  of  Rogtatration 

By  Notice  dated  June  23,  1999,  and 
published  in  the  Federal  Register  on 
July  7, 1999,  (64  FR  36716),  Applied 
Science  Labs,  Inc.,  A  Division  of  Altech 
Associates,  Inc.,  2701  Carolean 
hidustrial  Drive,  P.O.  Box  440,  State 


College,  Pennsylvania  16801,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
below: 


Dfug 

Schedule 

Heroin  (92(X)) 

1 

Cocaine  (9041) 

Codeine  (9050)  

II 
II 

Meosridine  (9230)  

II 

Methadone  (9250)  

II 

Morohine  (9300)  

II 

The  firm  plans  to  import  these 
controlled  substances  for  the 
manufacture  of  reference  standards. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Applied  Science  Labs, 
Inc.  to  import  the  listed  controlled 
substances  in  consistent  with  the  public 
interest  and  with  United  States 
obligations  under  international  treaties, 
conventions,  or  protocols  in  effect  on 
May  1, 1971,  at  this  time.  DEA  has 
investigated  Applied  Science  Labs,  Inc. 
on  a  regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  audits  of  the 
company's  records,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history.^ 
Therefore,  pursuant  to  Section  1008(a) 
of  the  Controlled  Substances  Import  and 
Export  Act  and  in  accordance  with  Tide 
21,  Code  of  Federal  Regulations,  Section 
1201.34,  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
above. 

Dated:  October  1, 1999. 
John  H.  King, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control  Drug  Enforcement 
Administration. 
[FR  Doc.  99-26600  Filed  10-12-99;  8:45  am] 

MLUNQ  CODE  4410-IW-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcament  Adminiatration 

Manufacturer  or  Controllad 
Substances;  Notice  of  Registration 

By  Notice  dated  Jtme  22, 1999,  and 
published  in  the  Federal  Register  on 
June  29, 1998  (64  FR  31825),  Applied 
Science  Labs,  Division  of  Alltech 
Associates,  Inc.,  2701  Carolean 


Industrial  Drive,  P.O.  Box  440,  State 
College,  Pennsylvania  16801,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled     , 
substances  listed  below: 


Drug 


Methcathinone  (1237)  

N-Ethylamphetamine  (1475)  

N,  N-Dimathylamphetamine 

(1480). 
4-Methylaminorex     (cts     isomer) 

(1590). 
Lysergic  add  diethylamide  (7315 

Mescalien  (7381) 

3,     4-Methy1nedioxyamphetamine 

(7400). 
N-Hydroxy-3,  4- 

methylenedioxyamphetamine 

(7402). 
3,  4-Methylenedioxy-N- 

ethylamphetamien  (7404. 
3.  4- 

Methylenedioxymethamphetam- 

ine  (7405). 
N-Ethyl-1  -phenycydohexylamine 

(7455). 
1-(1-Phenylcyclohexyl)  pyrrolidine 

(7458). 
1-I1-(2-Thienyl) 

cyciohexy1]piper1dine  (7470). 

Dihydromorphine  (9145) 

Normorphlne  (9313)  

1-Phenylcyciohexylamine  (7460) 

Phencydidine  (7471) 

Phenylacetone  (8501)  

1-  Piperidlnocydohexane- 

carbonitrile  (8603). 

Cocaine  (9041) 

Codeine  (9050) 

Dihydrocodeine  (9120)  

Benzoylecgonine  (9180) 

Morphine  (9300)  

Noroxymorphone  (9668)  


Scheduel 


The  firm  plans  to  manufacture  small 
quantities  of  the  listed  controlled 
substances  for  reference  standards. 

No  comments  or  objections  were 
received.  DEA  has  considered  the  factor 
sin  Title  21,  Untied  States  Code,  Section 
823(a)  and  determined  that  the 
registration  of  Applied  Science  Labs  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  Applied  Science  Labs  on  a 
regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  audits  of  the 
company's  records,  verification  of  the 
company's  backgroimd  and  history. 

Therefore,  pxu-suant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
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firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  October  1,1999. 
|ohn  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control  Drug  Enforcement 
Administration. 

[FR  Doc.  99-26601  Filed  10-12-99;  8:45  am] 
BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Dnig  Enforcement  Administration 

importation  of  Controlled  Substances; 
Notice  of  Registration 

By  Notice  dated  July  1, 1999,  and 
published  in  the  Federal  Register  on 
August  2, 1999,  (64  FR  41969). 
Calbiochem-Novabiochem  Corporation, 
10394  Pacific  Center  Court,  Attn: 
Receiving  Inspector,  San  Diego, 
California  92121-4340,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
below: 


Drug 

Schedule 

Tetrahydrocannabinols  (7370)  

Mescaline  (7381) 

Phencyclidine  (7471) 

Phenylacetone  (8501)  

Cocaine  (9041) 

1 
1 

II 
II 
II 

The  firm  plans  to  import  small 
quantities  of  the  listed  controlled 
substances  to  make  reagents  for 
distribution  to  the  biomedical  research 
community. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Calbiochem- 
Novabiochem  Corporation  is  consistent 
with  the  public  interest  and  with  United 
States  obligations  imder  international 
treaties,  conventions,  or  protocols  in 
effect  on  May  1, 1971,  at  this  time.  DEA 
has  investigated  the  firm  on  a  regular 
basis  to  ensure  that  the  company's 
continued  registration  is  consistent  with 
the  public  interest.  These  investigations 
have  included  inspection  and  testing  of 
the  company's  physical  security 
systems,  audits  of  the  company's 
records,  verification  of  the  company's 
compliance  with  state  and  local  laws, 
and  a  review  of  the  company's 
background  and  history.  Therefore, 
pursuant  to  Section  1008(a)  of  the 
Controlled  Substances  Import  and 
Export  Act  and  in  accordance  with  Title 


21,  Code  of  Federal  Regulations,  Section 
1301.34,  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
above. 

Dated :  October  1 ,  1 999. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  99-26602  Filed  10-12-99;  8:45  am] 

BILUNG  CODE  441(M)9-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  August  16, 
1999,  Chattem  Chemicals,  Inc.,  3801  St. 
Elmo  Avenue,  Building  18,  Chattanooga, 
Tennessee  37409,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of 
methamphetamine  (1105),  a  basic  class 
of  controlled  substance  listed  in 
Schedule  11. 

The  firm  plans  to  bulk  manufacture 
methamphetamine  to  produce  products 
for  distribution  to  its  customers. 

Any  other  such  applicant  and  any  " 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than 
December  13, 1999. 

Dated:  October  1,1999. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  99-26604  Filed  10-12-99;  8:45  am] 

BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  Jime  23, 1999.  and 
published  in  the  Federal  Register  on 
July  7, 1999,  (64  FR  36717), 


DamocIeslO,  3529  Lincoln  Highway, 
Thomdale,  Pennsylvania  19372,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 

Schedule 

Codeine-N-oxide  (9053)  

Heroin  (9200)  „ 

1 
1 

Morphine-N-oxide  (9307)  .... „ 

Amphetamine  (1100) 

Methamphetamine  (1105)  

Phencyclidine  (7471) 

Codeine  (9050) .,; 

Morphine  (9300)  

\ 
H 

n 

II 
II 
II 

The  firm  plans  to  manufacture  the 
listed  controlled  substances  for  the 
purpose  of  deuterium  labeled  internal 
standards  for  distribution  to  analytical 
laboratories. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21.  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  DamocIeslO  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  DamocIeslO  on  a  regular 
basis  to  ensure  that  the  company's 
continued  registration  is  consistent  with 
the  public  interest.  These  investigations 
have  included  inspection  and  testing  of 
the  company's  physical  security 
systems,  audits  of  the  company's 
records,  verification  of  the  company's 
compliance  witb  state  and  local  laws, 
and  a  review  of  the  company's 
backgroimd  and  history.  Therefore, 
pursuant  to  21  U.S.C.  823  and  28  CFR 
0.100  and  0.104,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  October  1,1999. 
John  H.  King, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  99-26603  Filed  10-12-99;  8:45  am) 

BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importation  of  Controlled  Substances; 
Notice  of  Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (12  U.S.C.  958(i)),  Uie 
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Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  11  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  Section 
1301.34  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  August  19, 1999,  Fort 
Dodge  Laboratories,  Inc.,  141  E. 
Riverside  Drive,  Fort  Dodge,  Iowa 
50501,  made  application  by  renewal  to 
the  Drug  Enforcement  Administration  to 
be  registered  as  an  importer  of 
pentobarbital  (2270),  a  basic  class  of 
controlled  substance  listed  in  Schedule 

n. 

The  firm  plans  to  manufecture  a 
product  for  distribution  to  its  customers. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.43  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate,  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  D.C. 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  (30  days  from  publication). 

This  proced\ire  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1301.34  (b),  (c),  (d).  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975),  all  applicants  for 
registration  to  import  basic  class  of  any 
controlled  substance  in  Schedule  I  or  II 
are  and  will  continue  to  be  required  to 
demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a).  21  U.S.C.  823(a),  and  21 
CFR  1311.42  (a),  (b),  (c),  (d),  (e),  and  (f) 
are  satisfied. 


Dated:  October  1, 1999. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  99-26605  Filed  10-12-99;  8:45  am) 

BUJNO  CODE  4410-<I»-M 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  August  9, 
1999,  Irix  Pharmaceuticals,  Inc.,  101 
Technology  Place,  Florence,  South 
Carolina  29501,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  methylphenidate 
(1724),  a  basic  class  of  controlled 
substance  listed  in  Schediile  n. 

The  firm  plans  to  manufacture 
methylphenidate  for  demonstration 
purposes  and  for  dosage  form 
development  and  stability  studies. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate.  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than 
December  13, 1999. 

Dated:  October  1, 1999. 
John  H.  King. 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control  Drug  Enforcement 

A  dministration . 

[FR  Doc.  99-26606  Filed  10-12-99;  8:45  am] 

BIUMQ  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

National  Institute  of  Corrections 

Solicitation  for  a  Cooperative 
Agreement 

SUMMARY:  The  Department  of  Justice 
(DO J),  National  Institute  of  Corrections 
(NIC),  annoimces  the  availability  of 
funds  in  FY  2000  for  a  cooperative 
agreement  to  develop  the  training 
curriciilum,  How  to  Develop 
Management  Training. 


The  National  Institute  of  Corrections 
(NIC)  invites  applications  for  a 
cooperative  agreement  to  develop  a 
standard,  core  curricxiliun  for  training 
persons  responsible  for  the  development 
of  management  training  for  supervisors 
and  administrators  within  juvenile 
corrections  and  detention  settings.  To 
enable  the  Institute  to  offer  state-of-the- 
art  guidance  for  the  development  of 
management  training,  the  award 
recipient  will  develop  a  32-hour 
training  curriculum  including  an 
instructors'  guide  with  lesson  plans, 
computer-generated  view  graphs  to 
support  the  curricultun.  emd  participant 
manual.  The  32-hour  curricxUiun  will 
provide  juvenile  corrections  and 
detention  trainers  multiple  development 
and  delivery  methods  and  strategies  to 
construct  management  training  within 
their  agencies  that  will  equip  managers 
with  the  core  competencies  to  perform 
effectively.  (It  is  not  within  the  scope  of 
this  cooperative  agreement  to  provide 
piloting  or  direct  delivery  of  the 
curriculum.) 

The  award  recipient  will  become 
familiar  with  the  management  and 
leadership  training  programs  currently 
being  offered  at  NIC.  The  recipient  will 
utilize  this  information,  as  well  as 
contribute  to  the  development  of  new 
information  on  management  practices 
most  desirable  in  today's  rapidly 
changing  juvenile  corrections  and 
detention  environment. 

As  a  collaborative  venture  with  the 
NIC  Academy  Division,  the  recipient 
will  develop  training  outcomes  for  the 
project  in  partnership  with  the  NIC 
project  manager.  Funding  for  this 
cooperative  agreement  comes  from  an 
Interagency  Agreement  (lAA)  between 
the  Office  of  Juvenile  Jtistice  and 
Delijiquency  Prevention  (OJJDP)  and 
NIC.  A  total  of  $30,000  is  reserved  for 
the  project  which  will  support  one 
cooperative  agreement  for  a  6-month 
period.  The  recipient  of  the  award  will 
be  selected  through  a  competitive 
solicitation  process.  Steven  Swisher  is 
the  designated  NIC  project  manager. 

Background 

Well-trained,  effective  managers  and 
leaders  within  juvenile  corrections  and 
detention  agencies  have  been  a  focus  of 
the  training  and  services  the  NIC  has 
provided  through  an  lAA  with  OJJDP 
over  the  past  nine  years.  As  a  part  of 
that  LAA  and  as  a  resiUt  of  a  national 
juvenile  training  needs  assessment 
conducted  in  the  fall  of  1998,  curricula 
and  services  for  training  staff  continue 
to  be  identified  as  critical  in 
capacitating  juvenile  correctional  and 
detention  agencies  to  develop  and 
sustain  effective  management  and 
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leadership  within  their  organizations. 
Through  this  work.  NIC  and  OJJDP 
recognize  the  need  for  a  training 
curriculum  that  specifically  addresses 
the  development  of  training  for  training 
staff  charged  with  management  training 
within  their  organization. 

Purpose 

This  project  is  intended  to  provide 
juvenile  corrections  and  detention 
training  persons  with: 

•  A  training  curriculimi  that  provides 
trainers  with  an  in-depth  understanding 
and  skills  to  develop  dynamic  and 
versatile  management  training  for  staff 
v\rithin  their  agencies. 

•  An  interactive  training  format 
minimally  using  an  instructor's  guide, 
computer-generated  view  graphs  to 
support  the  curriculum  content  and  a 
participant  manual  with  a  record  of  core 
principles,  practices,  and  methods 
learned  in  the  training  experience. 

Project  Content 

The  award  recipient  will  propose 
strategies  and  effective  models  for 
developing  and  implementing 
management  training  in  juvenile 
corrections  and  detention  settings.  The 
award  recipient  will  develop  modules 
addressing  current  and  future  core 
competencies  that  would  support 
effective  management  practices.  The 
recipient  will  also  develop  modules  to 
address  innovative  training  delivery 
strategies  juvenile  agencies  can  utilize 
to  overcome  existing  barriers  such  as 
lack  of  resources  or  expertise,  among 
others,  to  meet  their  management 
training  needs. 

Reqiured  Activities 

•  Consiilt  with  the  NIC  Academy 
Correctional  Program  Specialist  on  an 
agreed  time  line  to  assiire  progress  and 
understanding  of  the  scope  of.)vork. 

•  Conduct  a  preliminary  review  of  the 
National  Juvenile  Justice  Training  Needs 
Assessment  Proceedings.  November 
1998. 

•  lliroughly  review  any  other 
existing  training  materials  developed  by 
NIC,  OJJDP  or  other  agencies  for 
relevant  parts  that  could  be  re-written 
for  application  to  this  project. 

•  Using  the  Course  Title,  Description, 
Objectives  and  other  relevant 
information,  conduct  and  facilitate 
necessary  plaiming  meetings  with 
content  experts  (selected  with  input 
from  CPS)  to  generate  the  framework, 
concepts,  modules,  content,  strategies 
and  performance  objectives.  (All  of 
above  is  subject  to  final  approval  by 
CPS.  Final  ciuriculum  Title,  Course 
Description  and  Objectives  will  be 


developed  collaboratively  with  the 
CPS). 

•  Assign  and  coordinate  writing, 
development  and  revisions  of  the 
modules  and  content  areas  for  the 
curriculum,  including  midti-media 
materials. 

•  Develop,  edit,  revise,  format,  and 
package  curriculiun,  lesson  plans, 
computer-generated  view  graphs, 
audiovisual  aids  and  other  course 
material.  The  package  will  include  an 
Instructors  Guide/Manual,  Participant 
Manual,  and  any  other  supporting 
materials  for  the  curriculum.  Each  phase 
of  the  training  instruction  will  have  a 
separate,  tabbed  section  in  the  manual. 
The  first  page  of  each  section  of  the 
materials  should  set  forth  the 
performance  objectives  for  the  module. 
Pages  within  the  section  should  be 
consecutively  numbered  in  the  order  in 
which  they  will  be  used  during  the 
training  following  the  NIC- 
recommended  numbering  formula. 

•  Obtain  written  permission  from  the 
publisher  to  duplicate  any  copyrighted 
materials. 

•  Research,  develop,  procure  and 
provide  strategies,  multi-media  and 
written  materials  to  demonstrate  recent 
developments  in  management  and 
leadership  theory  and  training. 

•  Acquire,  review,  and  incorporate 
relevant  and  current  leadership  and 
management  materials. 

•  Submit  preliminary  draft  for  review 
by  CPS  project  manager  per  the 
specified  time  line.  Make  revisions  and 
submit  second  draft  if  requested. 

•  Prepare  all  materials  using 
WordPerfect  7.0  or  higher  word 
processing  software  and  Corel 
Presentations  (visuals]  and  submit  final 
copies  of  all  materials  on  3.5"  computer 
disks  (or  zip  drive  disks)  and  in  "camera 
ready"  hard  copy  format  (2  paper 
copies). 

•  Submit  the  curriculum  package  to 
the  CPS  project  manager  for  final 
approval. 

CiuTiculum  requirements 

•  All  material  must  be  submitted  in 
hard  copy  that  is  "camera  ready"  and  on 
3.5"  computer  disk  (or  zip  drive  disks). 

•  WordPerfect  7.0  or  higher  must  be 
the  software  used  in  an  IBM  compatible 
computer  with  Windows  operating 
system.  All  visuals  must  be  created 
using  Corel  Presentation  software. 

•  AH  lesson  plans  shall  conform  to 
the  Instructional  theory  Into  Practice 
(ITTP)  standards  (see  attached  sample). 
They  must  be  in  the  NIC  Academy 
format,  using  a  narrative  script  and 
trainer  notes,  and  incorporate  the 
critical  elements  of  ITEP  lesson  design. 
Lesson  plans,  handouts  and  view  graphs 


are  to  be  in  a  consistent  format 
throughout  the  curriculum.  Each 
module  should  follow  the  Module 
Framework,  with  appropriate  and 
acciuate  identification,  numbering  and 
sequencing. 

•  Each  module  should  be  a  complete 
package;  that  is,  it  should  include  all 
materials  necessary  to  teach  that 
module,  including  a  separate  and 
independent  delivery  based  on  a  special 
or  unique  request  for  that  specific 
module. 

•  All  material  produced  shall  become 
the  property  of  the  U.S.  Government 
and  shall  be  delivered  to  NIC  upon 
completion  of  this  project 

Authority:  Pub.  L.  93-415. 
Funds  Available 

The  award  will  be  limited  to  a 
maximimi  total  of  $30,000  (direct  and 
indirect  costs)  and  project  activity  must 
be  completed  within  6  months  of  the 
date  of  the  award.  Fimds  may  only  be 
used  for  the  activities  that  are  linked  to 
the  desired  outcomes  of  the  project. 

All  products  from  this  funding  effort 
will  be  in  the  public  domain  and 
available  to  interested  agencies  through 
the  National  Institute  of  Corrections. 

Deadline  for  Receipt  of  Applications 

Applications  must  be  received  by  4:00 
p.m.  on  Monday,  November  15. 1999. 
They  should  be  addressed  to:  National 
Institute  of  Corrections,  320  First  Street, 
NW.  Room  5007,  Washington,  DC 
20534,  Attention:  Administrative 
Officer.  Hand  delivered  applications  can 
be  brought  to  500  First  Street.  NW, 
Washington,  DC  2053<t.  The  front  desk 
will  call  Bobbi  Tinsley  at  (202)  307- 
3106,  extension  0  for  pickup. 

Addresses  and  Further  Information 

Requests  for  the  application  kit, 
which  consists  of  a  copy  of  this 
announcement  and  copies  of  the 
required  forms,  should  be  directed  to 
Judy  Evens,  Cooperative  Agreement 
Control  Office.  National  Institute  of 
Corrections.  320  First  Street.  NW.  Room 
5007,  Washington,  DC  20534  or  by 
calling  (800)  995-6423,  extension  159  or 
(202)  307-3106.  extension  159.  She  can 
be  contacted  by  E-mail  via 
jevens@hop.gov.  All  technical  and/or 
programmatic  questions  concerning  this 
aimouncement  shoidd  be  directed  to 
Steve  Swisher  at  the  National  Institute 
of  Corrections,  1960  Industrial  Circle, 
Suite  A.  Longmont,  Colorado  80501,  or 
by  calling  (800)  995-6429,  extension 
126,  or  by  E-mail  via  sswJsher@bop.gov. 
Application  forms  may  also  be  obtained 
through  the  NIC  website:  http:// 
www.nicic.oTg.  (Click  on  "Wliat's  New" 
and  "cooperative  agreements".) 
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Eligible  Applicants 

An  eligible  applicant  is  any  private  or 
non-profit  organization,  institution, 
individual,  or  team  with  expertise  in  the 
instructional  design  of  training, 
computer-generated  audio-visual 
training  aids,  and  related  training 
materials. 

Review  Considerations 

Applications  received  under  this 
aimouncement  will  be  subjected  to  an 
NIC  three-to-five-member  Peer  Review 
Process. 

Number  of  Awards:  One  (1). 

NIC  Application  Number:  (OOAlO) 
this  number  should  appear  as  a 
reference  line  in  the  cover  letter  and 
also  in  box  11  of  Standard  Form  424. 

(The  Catalog  of  Federal  Domestic  Assistance 

number  is:  16.601.) 

Morris  L  Thigpen, 

Director,  National  Institute  of  Corrections. 

[FR  Doc.  99-26680  Filed  10-12-99;  8:45  am) 

MLUNQ  COOe  4410-3»-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secratary 

Submission  for  OMB  Review; 
Comment  Request 

October  5, 1999. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor,  Departmental  Clearance  Officer, 
Ira  Mills  (202  219-5096  ext.  143)  or  by 
E-Mail  to  Mills-Ira@dol.gov. 

Conunents  should  be  sent  to  Office  of 
hiformation  and  Regulatory  Affairs, 
Atta:  OMB  Desk  Officer  for  BLS,  DM, 
ESA,  ETA,  MSHA,  OSHA,  PWBA,  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  (202  395-7316),  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particiilarly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 


for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  acciiracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  and  Training 
Administration. 

Title:  Forms  for  Agricultural 
Recruitment  System  of  Service  to 
Migratory  Workers  and  Their  Employers 
Application  for  Alien  Employment 
Certification. 

OMB  Number:  1205-0134. 

Frequency:  On  occasion. 

Affected  Public:  State,  Local  or  Tribal 
govt. 

Number  of  Respondents:  52. 


Form  # 


ETA  790  .. 
ETA  795  .. 
ETA  785  .. 
ETA785A 


Respondents 


52 
52 
52 
52 


Volume 


2,000 
3,000 
3,500 
2,500 


Average  time 

per  response 

(hours) 


1 

Vfe 


Total 
manhours 


2,000 
1,500 
1,750 
1,250 


Total  Burden  Hours:  6,500. 
Total  Armualized  capital/startup 
costs:  SO. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  SESs  use  forms  in 
servicing  agricultiiral  employers  to 
ensiire  their  labor  needs  for  domestic 
migratory  agricultural  workers  are  met; 
in  helping  domestic  agricultural 
workers  locate  jobs  expeditiously  and 
enstue  exposure  of  employment 
opportunities  to  domestic  agricultiual 
wori^ers  before  certffication  for 
employment  of  foreign  workers. 
Ira  L.  Mills, 

Departmental  Clearance  Officer. 
[FR  Doc.  99-26634  Filed  10-12-99;  8:45  am] 

MUMQ  CODE  481»-30-ll 


DEPARTMENT  OF  UkBOR 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  CONSOL  of  Kentucky.  Inc. 

[Docket  No.  M-1999-074-C1 

CONSOL  of  Kentucky,  Inc.,  Consol 
Plaza,  1800  Washington  Road, 
Pittsburgh,  Pennsylvania  15241-1421 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1101-8  (water 
sprinkler  systems;  arrangement  of 
sprinklers)  to  its  Mousie  H4  Mine  (I.D. 
No.  15-18166)  located  in  Knott  Coimty, 
Kentucky.  The  petitioner  proposes  to 
use  a  single  overhead  pipe  system  with 
V2-inch  orifice  automatic  sprinklers 


located  on  10-foot  centers,  to  cover  50 
feet  of  fire-resistant  belt  or  150  feet  of 
non-fire  resistant  belt,  with  actuation 
temperatures  between  200  and  230 
degrees  Fahrenheit  and  with  water 
pressure  equal  to  or  greater  than  10  psi, 
and  to  locate  the  automatic  sprinklers 
not  more  than  10  feet  apart  so  that  the 
discharge  of  water  will  extend  over  the 
belt  drive,  belt  take-up,  electrical 
control,  and  gear  reducing  imit.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measiire  of  protection  as 
the  mandatory  standard. 

2.  Independence  Coal  Company,  Inc. 

(Docket  No.  M-1999-075-C1 

Independence  Coal  Company,  Inc., 
HC  78,  Box  1800,  Madison,  West 
Virginia  25130  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
75.1700  (oil  and  gas  wells)  to  its  Cedar 
Grove  Mine  No.  1  (I.D.  No.  46-08603) 
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located  in  Boone  County,  West  Virginia. 
The  petitioner  proposes  to  plug  and 
mine  through  oil  and  gas  wells  and  to 
notify  the  District  Manager  or  designee 
prior  to  mining  within  300  feet  of  the 
well.  The  petitioner  asserts  that  the 
proposed  alternative  method  will  not 
result  in  a  diminution  of  safety  to  the 
miners. 

3.  Consolidation  Coal  Company 

(Docket  No.  M-1999-076-C] 

Consolidation  Coal  Company,  Consol 
Plaza,  1800  Washington  Road, 
Pittsburgh,  Pennsylvania  15241-1421 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.503 
(permissible  electric  face  equipment; 
maintenance)  to  its  Shoemaker  Mine 
(I.D.  No.  46-01436)  located  in  Marshall 
Coimty,  West  Virginia.  The  petitioner 
proposes  to  use  trailing  cables  greater 
than  500  feet  in  length  on  face 
equipment  during  longwall  panel 
development.  The  cables  would  not 
exceed  1,000  feet  in  length.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  mandatory  standard. 

4.  CONSOL  of  Kentucky,  Inc. 

[Docket  No.  M-1999-077-C) 

CONSOL  of  Kentucky,  hic.,  Consol 
Plaza,  1800  Washington  Road, 
Pittsburgh,  Pennsylvania  15241-1421 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.701  (groimding 
metallic  frames,  casings,  and  other 
enclosures  of  electric  equipment)  to  its 
Mousie  H4  Mine  (LD.  No.  15-18166) 
located  in  Knott  Coimty,  Kentucky.  The 
petitioner  proposes  to  obtain  a  low  and 
medium  voltage,  three-phase, 
alternating  current  for  use  underground 
from  a  portable  diesel-driven  generator 
and  to  coimect  the  neutral  of  the 
generator's  transformer  secondary 
through  a  suitable  resistor  to  the  frame 
of  the  diesel  generator.  The  petitioner 
states  that  the  frame  of  the  diesel 
generator  will  not  have  solid  connection 
to  a  borehole  casing,  a  metal  waterline, 
or  a  grounding  conductor  with  a  low 
resistance  to  earth.  The  petitioner  has 
listed  in  this  petition  specific  terms  and 
conditions  for  implementing  its 
proposed  alternative  method.  The 
petitioner  asserts  that  the  proposed 
alternative  method  woidd  provide  at 
least  the  same  measure  of  protection  as 
the  mandatory  standard. 

5.  ConsoUdation  Coal  Company 

[Docket  No.  M-1999-07&-CJ 

Consolidation  Coal  Company,  Consol 
Plaza,  1800  Washington  Road, 
Pittsburgh,  Pennsylvania  15241-1421 


has  filed  a  petition.to  modify  the 
application  of  30  CFR  75.503 
(permissible  electric  face  equipment; 
maintenance)  to  its  Dilworth  Mine  {LD. 
No.  36-04281)  located  in  Greene 
County,  Pennsylvania.  The  petitioner 
proposes  to  use  trailing  cables  greater 
than  500  feet  in  length  on  face 
equipment  during  longwall  panel 
development.  Tne  cables  would  not 
exceed  900  feet  in  length.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  the  mandatory 
standard. 

6.  Freeman  United  Coal  Mining 
Company 

[Docket  No.  M-1999-079-C1 

Freeman  United  Coal  Mining 
Company,  1999  Wabash  Avenue,  Suite 
200B,  Springfield,  Illinois  62704-5364 
has  filed  a  petition  to  modify  the 
apphcation  of  30  CFR  75.332(a)(2) 
(working  sections  and  working  places) 
to  its  Crown  II  Mine  (I.D.  No.  11-02236) 
located  in  Macoupin  County,  Illinois. 
The  petitioner  proposes  to  cut  coal 
simultaneously  using  a  reliable  radio 
communication  between  two 
continuous  miners  on  each  of  the  mine's 
supersections  to  ensure  that  the 
continuous  miners  are  not  cutting  coal 
simultaneously.  The  petitioner  states 
that  the  continuous  miner  will  not  cut 
roof,  ribs,  face,  or  bottom  during  the 
cleanup  phase  when  loading  out  loose 
coal  or  rock  from  the  mine  floor.  The 
petitioner  has  listed  in  this  petition 
specific  procedures  and  conditions  for 
implementing  its  proposed  alternative 
method.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  mandatory  standard. 

7.  Wayne  Processing,  Inc. 

[Docket  No.  M-1999-080-C1 

Wayne  Processing,  Inc.,  PO  Box  262, 
Toler,  Kentucky  41569  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.503  (permissible  electric  face 
equipment;  maintenance)  to  its  No.  1 
Mine  (I.D.  No.  46-01329)  located  in 
Boone  Coimty,  West  Virginia.  The 
petitioner  proposes  to  use  a  spring- 
loaded  locking  device  to  secure  battery 
plugs  to  machine  mounted  receptacles 
instead  of  using  padlocks.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  mandatory  standard. 

8.  Sheep  Fork  Energy,  Inc. 

(Docket  No.  M-1999-081-C1 

Sheep  Fork  Energy,  Inc.,  PO  Box  262, 
Toler,  Kentucky  41569  has  filed  a 


petition  to  modify  the  application  of  30 
CFR  75.503  (permissible  electric  face 
equipment;  maintenance)  to  its  No.  6 
Mine  (I.D.  No.  15-17826)  located  in  Pike 
Coimty,  Kentucky.  The  petitioner 
proposes  to  use  a  spring-loaded  locking 
device  to  secure  battery  plugs  to 
machine  mounted  receptacles  instead  of 
using  padlocks.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  the  mandatory 
standard. 

9.  Jim  Walter  Resources,  Inc. 

(Docket  No.  M-1999-082-CI 

Jim  Walter  Resources,  Inc.,  PO  Box 
133,  Brookwood,  Alabama  35444  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.701  (grounding 
metallic  frames,  casings,  and  other 
enclosures  of  electric  equipment)  to  its 
No.  4  Mine  (I.D.  No.  01-01247),  its  No. 
5  Mine  (I.D.  No.  01-01322)  and  its  No. 
7  Mine  (I.D.  No.  01-01401)  all  located 
in  Tuscaloosa  County,  Alabama.  The 
petitioner  proposes  to  use  one  480-volt, 
three-phase.  260  KW/325KVA  diesel- 
powered  generator  set  supplying  power 
to  a  250  KVA  three-phase  transformer 
and  three-phase  circuits  to  move 
equipment  in  and  out  of  the  mine  and 
to  perform  minor  mining  activities  in 
the  mine.  The  petitioner  has  listed  in 
this  petition  specific  terms  and 
conditions  for  using  the  generator 
system.  The  petitioner  states  that  proper 
testing  procedures  and  training  will  be 
conducted  for  all  operators  prior  to 
using  the  generator  system.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  mandatory  standard. 

10.  Garrett  Mining,  Inc. 

(Docket  No.  M-1999-083-CI 

Garrett  Mining,  Inc.,  PO  Box  262, 
Toler.  Kentucky  41569  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.503  (permissible  electric  face 
equipment;  maintenance)  to  its  Hazard 
Mine  (I.D.  No.  15-17612),  and  its  No.  2 
Mine  (LD.  No.  15-08079)  both  located 
in  Pike  County,  Kentucky.  The 
petitioner  proposes  to  use  a  spring- 
loaded  locking  device  to  secure  battery 
plugs  to  machine  mounted  receptacles 
instead  of  using  padlocks.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  mandatory  standard. 

11.  Hutchinson  Salt  Company 

(Docket  No.  M-1999-012-M] 

Hutchinson  Salt  Company.  3300 
Carey  Blvd.,  Hutchinson,  Kansas  67501- 
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9604  has  filed  a  petition  to  modify  the 
application  of  30  CFR  49.5  (mine  rescue 
station)  to  its  Hutchinson  Salt  Company 
Mine  (I.D.  No.  14-00412)  located  in 
Reno  Coiinty,  Kansas.  The  petitioner 
proposes  to:  (i)  Have  mine  rescue 
equipment  centrally  located  at  each 
individual  mine  for  easier  inspection, 
test,  and  required  oxygen  training  every 
two  months;  (ii)  have  six  approved 
contained  oxygen  breathing  apparatus 
and  other  rescue  equipment  available  at 
each  mine  site;  and  (iii)  have  rescue 
equipment  available  for  re-entry  after  an 
electrical  malfunction  that  causes  smoke 
evacuation  or  as  back-up  units  for  local 
fire  departments  during  community 
disasters.  The  petitioner  states  that 
rescue  stations  located  at  each  mine  will 
lessen  the  chance  of  rescue  equipment 
being  destroyed  by  an  act  of  nature  or 
theft.  In  addition,  the  petitioner  asserts 
that  the  proposed  alternative  method 
will  not  reduce  the  safety  of  the  miners. 

12.  Lyons  Salt  Company 

[Docket  No.  M-1999-013-M] 

Lyons  Salt  Company,  1660  Ave.  N, 
P.O.  Box  87.  Lyons,  Kansas  67554  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  49.5  (mine  rescue 
station)  to  its  Lyons  Salt  Company  Mine 
(ID.  No.  14-00413)  located  in  Rice 
Coimty,  Kansas.  The  petitioner  proposes 
to:  (i)  Have  mine  rescue  equipment 
centrally  located  at  each  individual 
mine  for  easier  inspection,  test,  and 
required  oxygen  training  every  two 
months;  (ii)  have  six  approved 
contained  oxygen  breathing  apparatus 
and  other  rescue  equipment  available  at 
each  mine  site;  and  (iii)  have  the 
equipment  available  for  re-entry  after  an 
elec^cal  malfunction  that  causes  smoke 
evacuation  or  as  back-up  units  for  local 
fire  departments  diuing  community 
disasters.  The  petitioner  states  that 
rescue  stations  located  at  each  mine  will 
lessen  the  chance  of  rescue  equipment 
being  destroyed  by  an  act  of  nature  or 
theft.  In  addition,  the  petitioner  asserts 
that  the  proposed  alternative  method 
will  not  reduce  the  safety  of  the  miners. 

13.  G-P  Gjrpsum  Corporation 

[Docket  No.  M-1999-^14-M] 

G-P  Gjrpsum  Corporation,  2127 
Highway  n  North,  Blue  Rapids.  Kansas 
66411  has  filed  a  petition  to  modify  the 
application  of  30  CFR  49.5  (mine  rescue 
station)  to  its  Blue  Rapids  Mine  and 
Mill  (I.D.  No.  14-00309)  located  in 
Marshall  County,  Kansas.  The  petitioner 
proposes  to:  (i)  Have  mine  rescue 
equipment  centrally  located  at  each 
individual  mine  for  easier  inspection, 
test,  and  required  oxygen  training  every 
two  months;  (ii)  have  six  approved 


contained  oxygen  breathing  apparatus 
and  other  rescue  equipment  available  at 
each  mine  site;  and  (iii)  have  the 
equipment  available  for  re-entry  use 
after  an  electrical  malfunction  that 
causes  smoke  evacuation  or  as  back-up 
units  for  local  fire  departments  during 
community  disasters.  The  petitioner 
states  that  rescue  stations  located  at 
each  mine  will  lessen  the  chance  of 
rescue  equipment  being  destroyed  by  an 
act  of  nature  or  theft.  In  addition,  the 
petitioner  asserts  that  the  proposed 
alternative  method  will  not  reduce  the 
safety  of  the  miners. 

14.  Lyons  Salt  Company 

[Docket  No.  M-1999-015-M] 

Lyons  Salt  Company,  1660  Ave.  N, 
P.O.  Box  87,  Lyons,  Kansas  67554  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  49.6(a)(4) 
(equipment  and  maintenance 
requirements)  to  its  Lyons  Salt 
Company  Mine  (I.D.  No.  14-00413) 
located  in  Rice  Counfy,  Kansas.  The 
petitioner  requests  a  modification  of  the 
standard  relating  to  equipment  for 
recharging  cylinders  since  suppliers  of 
oxygen  with  capabilities  of  piimping  the 
cylinders  are  within  the  time  limit 
provided  by  the  extra  cylinders  required 
by  each  unit.  The  petitioner  states  that 
the  Kansas  Mine  Rescue  Association 
members  will  have  a  total  of  twenty-four 
breathing  apparatus  at  their  disposal  so 
immediate  turn-around  of  any  single 
imit  is  not  extremely  critical,  and  that 
shortly  after  notification  of  a  mine 
disaster  the  district  MSHA  rescue  team 
will  arrive  at  the  mine  site  with  a 
portable  oxygen  pump.  The  petitioner 
asserts  that  application  of  the  proposed 
alternative  method  will  not  compromise 
the  safety  to  the  miners. 

15.  Hutchinson  Salt  Company 

[Docket  No.  M-1999-016-M1 

Hutchinson  Salt  Company,  3300 
Carey  Blvd.,  Hutchinson,  Kansas  67501- 
9604  has  filed  a  petition  to  modify  the 
application  of  30  CFR  49.6(a)(4) 
(equipment  and  maintenance 
requirements)  to  its  Hutchinson  Salt 
Company  Mine  (I.D.  No.  14-00412) 
located  in  Reno  Coimty,  Kansas.  The 
petitioner  requests  a  modification  of  the 
standard  relating  to  equipment  for 
recharging  cylinders  since  suppliers  of 
oxygen  with  capabilities  of  pumping  the 
cylinders  are  within  the  time  limit 
provided  by  the  extra  cylinders  required 
by  each  unit.  The  petitioner  states  that 
the  Kansas  Mine  Rescue  Association 
members  will  have  a  total  of  twenty-four 
breathing  apparatus  at  their  disposal  so 
immediate  tiun-aroimd  of  any  single 
unit  is  not  extremely  critical,  and  that 


shortly  after  notification  of  a  mine 
disaster  the  district  MSHA  rescue  team 
will  arrive  at  the  mine  site  with  a 
portable  oxygen  pmnp.  The  petitioner 
asserts  that  application  of  the  proposed 
alternative  method  will  not  compromise 
the  safety  of  the  miners. ' 

16.  G>P  Gsrpsum  Corporation 

[Docket  No.  M-1999-017-M] 

G-P  Gypsum  Corporation,  2127 
Highway  77  North,  Blue  Rapids,  Kansas 
66411  has  filed  a  petition  to  modify  the 
application  of  30  CFR  49.6(a)(4) 
(equipment  and  maintenance 
requirements)  to  its  (I.D.  No.  14-00309) 
located  in  Marshall  County,  Kansas.  The 
petitioner  requests  a  modification  of  the 
standard  relating  to  equipment  for 
recharging  cylinders  since  suppliers  of 
oxygen  with  capabilities  of  pumping  the 
cylinders  are  within  the  time  limit 
provided  by  the  extra  cylinders  required 
by  each  unit.  The  petitioner  states  that 
the  Kansas  Mine  Rescue  Association 
members  will  have  a  total  of  twenty-four 
breathing  apparatus  at  their  disposal  so 
immediate  tiun-around  of  any  single 
unit  is  not  extremely  critical,  and  that 
shortly  after  notification  of  a  mine 
disaster  the  district  MSHA  rescue  team 
will  arrive  at  the  mine  site  with  a 
portable  oxygen  pump.  The  petitioner 
asserts  that  application  of  the  proposed 
alternative  method  will  not  compromise 
the  safety  of  the  miners. 

17.  Independent  Salt  Company 

[Docket  No.  M-1999-018-M1 

Independent  Salt  Company,  PO  Box 
36,  Kanopolis,  Kansas  67454  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  49.5  (mine  rescue  station)  to  its 
Independent  Salt  Company  Mine  (I.D. 
No.14-00411)  located  in  Ellsworth 
Coimty,  Kansas.  The  petitioner  proposes 
to:  (i)  Have  mine  rescue  equipment 
centrally  located  each  individual  mine 
for  easier  inspection,  test,  and  required 
oxygen  training  every  two  months;  (ii) 
have  six  approved  contained  oxygen 
breathing  apparatus  and  other  rescue 
equipment  available  at  each  mine  site; 
and  (iii)  have  the  equipment  available 
for  re-entry  use  after  an  electrical 
malfunction  that  causes  smoke 
evacuation  or  as  back-up  units  for  local 
fire  departments  during  community 
disasters.  The  petitioner  states  that  to 
have  rescue  stations  located  at  each 
mine  will  lessen  the  chance  of  rescue 
equipment  being  destroyed  by  an  act  of 
nature  or  theft.  In  addition,  the 
petitioner  asserts  that  the  proposed 
alternative  method  will  not  reduce  the 
safety  of  the  miners. 
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18.  Independent  Salt  Company 

IDocket  No.  M-1999-019-M1 

Independent  Salt  Company,  PO  Box 
36,  Kanopolis,  Kansas  67454  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  49.6(a)(4)  (equipment  and 
maintenance  requirements)  to  its 
Independent  Salt  Company  Mine  (I.D. 
No.  14-00411)  located  in  Ellsworth 
County,  Kansas.  Th&petitioner  requests 
a  modification  of  the  standard  relating 
to  equipment  for  recharging  cylinders 
since  suppliers  of  oxygen  with 
capabilities  of  piunping  the  cylinders 
are  within  the  time  limit  provided  by 
the  extra  cylinders  required  by  each 
unit.  The  petitioner  states  that  the 
Kansas  Mine  Rescue  Association 
members  will  have  a  total  of  twenty-four 
breathing  apparatus  at  their  disposal  so 
immediate  turn-around  of  any  single 
unit  is  not  extremely  critical,  and  that 
shortly  after  notification  of  a  mine 
disaster  the  district  MSHA  rescue  team 
will  arrive  at  the  mine  site  with  a 
portable  oxygen  pimip.  The  petitioner 
asserts  that  application  of  the  proposed 
alternative  method  will  not  compromise 
the  safety  of  the  miners. 

Request  for  Comments 

Persons  interested  in  these  petitions 
are  encouraged  to  submit  comments  via 
e-mail  to  "comments@msha.gov,"  or  on 
a  computer  disk  along  with  an  original 
hard  copy  to  the  Office  of  Standards, 
Regulations,  and  Variances,  Mine  Safety 
and  Health  Administration,  4015 
Wilson  Boulevard,  Room  627, 
Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
November  12, 1999.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated:  October  4, 1999. 
Carol ).  Jones, 

Acting  Director,  Office  of  Standards, 
Regulations,  and  Variances. 
[FR  Doc.  99-26695  Filed  10-12-99;  8:45  am) 
HLUNQ  CODE  4S10-43-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (9»-131)] 

NASA  Advisory  CouncH,  Aero-Space 
Technology  Advisoiy  Committae, 
Aviation  Safety  Reporting  System 
Subcommittaa;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 


L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  NASA  Advisory  Council, 
Aero-Space  Technology  Advisory 
Committee,  Aviation  Safety  Reporting 
System  Subcommittee  meeting. 
DATES:  Tuesday,  November  9, 1999,  9:00 
a.m.  to  5:00  p.m.  and  Wednesday, 
November  10, 1999.  9:00  a.m.  to  2:00 
p.m. 

ADDRESSES:  Naval  Postgraduate  School, 
One  University  Circle,  Monterey,  CA. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Linda  Connell.  National  Aeronautics 
and  Space  Administration,  Ames 
Research  Center,  Moffett  Field,  CA 
94035, 650/969-8340. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room. 
Agenda  topics  for  the  meeting  are  as 
follows: 
— Report  on  Aviation  Safety  Reporting 

System 
— Report  on  Aviation  Performance 

Measuring  System  Program 
— Report  on  NASA  Aviation  Safety 

Program  Elements  Related  to  ASRS/ 

APMS 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitors  register. 

Dated:  October  6. 1999. 
Matthew  M.  Crouch, 

Advisory  Cktmmittee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  99-26614  Filed  10-12-99;  8:45  am] 

BILUNO  CODE  7510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (99-130)1 

Aerospace  Safety  Advisory  Panel; 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
Aerospace  Safety  Advisory  Panel. 
DATES:  Thursday,  November  5, 1999, 
8:00  a.m.  to  12:00  p.m. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration,  300  E  Street, 
SW.,  Room  5W40,  Washington,  DC 
20546. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Suzanne  E.  Hilding,  Code  Q-1 ,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-1455, 
if  you  plan  to  attend. 

SUPPLEMENTARY  INFORMATION:  The 
Aerospace  Safety  Advisory  Panel  will 
meet  to  deliberate  topics  for  inclusion  in 
its  Annual  Report  for  1999.  This  is 
pursuant  to  carrying  out  its  statutory 
duties  for  which  the  Panel  reviews, 
identifies,  evaluates,  and  advises  on 
those  program  activities,  systems, 
procedures,  and  management  activities 
that  can  contribute  to  program  risk. 
Priority  is  given  to  those  programs  that 
involve  the  safety  of  human  flight.  The 
Aerospace  Safety  Advisory  Panel  is 
currentiy  chaired  by  Richard  D. 
Blomberg  and  is  composed  of  9 
members  and  6  consultants.  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room 
(approximately  40  persons  including 
members  of  the  Panel). 

Dated:  October  6. 1999. 
Matthew  M.  Crouch, 

NASA  Advisory  Committee  Management 

Officer. 

[FR  Doc.  99-26613  Filed  10-12-99;  8:45  am) 

BUJJNG  CODE  7510-01-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Advisory  Committee  on  Presidential 
Libraries  Meeting;  Partial  Closed 
Meeting 

This  notice  amends  the  Federal 
Regster  notice  issued  on  August  31. 
1999  annoimcing  a  meeting  of  the 
Advisory  Committee  on  Presidential 
Libraries  on  October  14, 1999.  from 
10:30  a.m.  to  2  p.m.,  in  room  105  of  the 
National  Archives  Building,  700 
Pennsylvania  Avenue,  NW,  Washington, 
DC.  Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act  and  5 
U.S.C.  552b(c){9KB),  it  has  been 
determined  that  a  portion  of  the  meeting 
will  be  closed.  The  open  portion  of  the 
meeting  will  be  held  from  10:30  to  11:30 
and  will  include  agenda  items  covering 
digitization  issues  and  an  update  on 
new  libraries.  The  closed  portion  of  the 
meeting  will  be  held  from  11:30  to  2:00 
and  will  call  for  a  discussion  of     "^ 
proposed  legislation  and  2001  budget 
items  that  will  not  be  available  to  the 
public  until  the  President's  budget  and 
niessage  goes  to  Congress  in  February, 
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2000.  For  further  information,  call 

David  F.  Peterson  at  301-713-6050. 

Mary  Ann  Hadyka, 

Committee  Management  Officer. 

[PR  Doc.  99-26611  Filed  10-12-99;  8:45  am] 

BUJNO  CODE  7S1S-01-P 


NUCLEAR  REGULATORY 
COiHMSSION 

[UCMM  No.  4S-23000-02,  Dociwt  No.  030- 
33583,  EA9»-223] 

In  the  matter  of  Roof  Survey  and 
Consultants,  Inc.,  2045  Wesvan  Drive.  N.E., 
Roanoke,  Virginia  24012. 

Ontor  Modifying  Order  Suspending 
LIcenM  (Effective  Immedlatety)  and 
Order  Revoking  Lioenee 

I 

Roof  Survey  and  Consultants,  Inc. 
(RSQ  or  (licensee)  2045  Wesvan  Drive, 
N.E..  Roanoke.  VA  24012,  is  the  holder 
of  Byproduct  Material  License  No.  45- 
23000-02  (the  license),  which  was 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission) 
pursuant  to  10  CFR  Part  30  on 
September  14, 1994.  The  license 
authorized  RSCI  to  possess  byproduct 
material,  i.e.,  a  Troxler  Model  No.  3216 
portable  roofing  gauge  containing  a 
nominal  44  millicuries  of  Americium- 
241,  for  use  in  measuring  the  moisture 
density  of  roof  surfaces  in  accordance 
with  the  conditions  specified  in  the 
license.  Mr.  Charles  R.  Akers,  President 
and  Radiation  Protection  Officer,  is  the 
only  authorized  user  listed  on  the 
license. 

n 

Pursuant  to  10  CFR  171.16,  the 
licensee  is  required  to  pay  an  annual  fee 
for  the  license.  The  licensee's  annual  fee 
for  License  No.  45-23000-02  for  fiscal 
year  1996,  as  set  forth  in  fee  category  3P 
of  10  CFR  171.16(d),  was  $1600.  In 
accordance  with  10  CFR  Part  15,  the 
licensee  was  sent  an  original  invoice 
dated  August  22, 1996,  a  second  notice 
dated  September  23, 1996,  and  a  final 
notice  dated  October  24, 1996, 
requesting  payment  of  the  annual  fee. 
The  final  notice  of  payment  due 
specifically  informed  RSCI  that  non- 
payment of  the  fee  might  result  in  the 
siispension  or  revocation  of  the  license 
in  accordance  with  the  Commission's 
regulations  at  10  CFR  171.23.  To  date, 
the  annual  fee  for  1996  has  not  been 
paid. 

On  April  3, 1997,  NRC  issued  an 
Order  Suspending  License  (Effective 
Immediately)  to  RSCI,  based  on  non- 
payment of  license  fees  for  fiscal  year 
1996.  The  Order  of  April  3, 1997, 


required,  among  other  things,  that  RSCI 
dispose  of  any  licensed  material, 
acquired  or  possessed  under  the 
authority  of  License  No.  45-23000-02. 
As  of  September  5, 1997,  the  licensee 
had  not  complied  with  the  April  3, 1997 
Order.ln  that  no  disposal  of  licensed 
material  had  occurred.  On  July  14, 1997, 
an  inspection  was  conducted  which 
verified  that  the  gauge  was  stored  at  Mr. 
Akers'  residence.  Mr.  Akers  was  not 
present  during  the  inspection.  On 
November  20, 1997,  an  inspection  was 
attempted  but  the  inspector  was  not  able 
to  contact  Mr.  Akers.  On  March  27, 

1998,  an  inspection  was  again 
attempted;  however,  Mr.  Akers  was  not 
present  and  security  of  the  device  could 
not  be  verified.  On  December  8, 1998, 
an  inspection  was  again  attempted.  Mr. 
Akers  was  not  available.  His  spouse, 
however,  was  home  and  allowed  the 
inspector  to  verify  that  the  material  was 
still  in  safe  secure  storage.  Region  II 
attempted  to  contact  Mr.  Akers  on  April 
20, 1999,  and  left  a  message  requesting 
a  return  call  on  his  answering  machine. 
Mr.  Akers  did  not  return  the  call. 

.  On  May  20, 1999,  NRC  sent  the 
licensee  a  certified  letter,  return  receipt 
requested,  reiterating  the  requirements 
of  the  April  3. 1997  Order,  that  RSQ 
dispose  of  any  licensed  material, 
acquired  or  possessed  under  the 
authority  of  License  No.  45-23000-02. 
No  response  was  received.  On  August  3, 

1999,  die  United  States  Postal  Service 
confirmed  that  Mr.  Akers  signed  for  and 
received  the  certified  letter  on  May  28, 
1999.  On  August  4, 1999,  the  Director  of 
NRC's  Region  II  Division  of  Nuclear 
Materials  Safety,  attempted  to  contact 
Mr.  Akers  via  telephone.  Mr.  Akers  was 
not  available,  and  a  message  was  left 
with  the  person  answering  the  call  to 
have  Mr.  Akers  call  the  NRC  Region  II 
office.  To  date,  Mr.  Akers  has  not 
returned  any  calls  or  otherwise 
contacted  the  NRC. 

Based  on  the  above,  two  deliberate 
violations  of  NRC  requirements  have 
been  identified.  The  violations  are:  (1) 
Failure  to  pay  the  annual  fees 
prescribed  by  10  CFR  171.16  for 
Byproduct  Material  License  No.  45- 
23000-02  for  Fiscal  Year  1996;  and,  (2) 
failure  to  comply  with  the  terms  of  the 
April  3, 1997,  Order  Suspending 
License.  Specifically,  that  Order 
required  the  licensee  to  dispose  of  all 
licensed  nuclear  material,  acquired  or 
possessed  under  the  authority  of 
License  No.  45-23000-02,  and  to  submit 
an  answer  in  writing  and  under  oath 
and  affirmation  and  specifically  admit 
or  deny  each  charge  made  therein.  As  of 
this  date,  the  licensee  has  neither 
disposed  of  the  material  possessed 


under  the  license  nor  answered  that 
Order. 

m 

The  deliberate  feilures  of  the  licensee 
to  comply  with  the  April  3, 1997  Order 
and  to  pay  the  annual  fee  as  required  by 
Commission  regulations  demonstrate 
that  the  licensee  is  either  imwilling  or 
unable  to  comply  with  Commission 
requirements.  Moreover,  because  the 
licensee  has  failed  to  respond  to  NRC 
inquiries,  the  NRC  is  imable  to  ascertain 
the  current  status  of  licensed  material  in 
the  licensee's  possession.  Consequently, 
I  lack  the  requisite  reasonable  assurance 
that  public  health  and  safety  will  be 
protected  if  the  licensee  were  to 
continue  in  possession  of  licensed 
material  at  this  time.  Therefore,  the 
public  health,  safety,  and  interest 
require  that  the  licensee  report  the 
current  location,  physical  status,  and 
storage  arrangements  of  its  licensed 
material;  that  the  licensee  leak  test  the 
licensed  material;  that  the  licensee 
transfer  the  licensed  material  to  an 
authorized  recipient  as  described  below; 
and  that  Byproduct  Material  License  No. 
45-23000-02  be  revoked.  Furthermore, 
pursuant  to  10  CFR  2.202, 1  find  that  the 
significance  of  the  violations  described 
above  is  such  that  no  further  notice  is 
required  and  that  the  public  health, 
safety  and  interest  require  that  the 
provisions  of  Section  IV.A.  of  this  Order 
be  immediately  effective. 

IV 

Accordingly,  pursuant  to  sections  81, 
161b,  161c,  161i,  161o,  182  and  186  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Commission's 
regidations  in  10  CFR  2.202,  and  10  CFR 
Parts  30, 170,  and  171, 

A.  It  is  hereby  ordered,  effective 
immediately,  lliat: 

1.  The  requirements  of  Paragraphs  A 
through  E  of  Section  ID  of  the  Order 
dated  April  3, 1997,  and  attached  hereto 
remain  in  effect  except  where  modffied 
below. 

2.  The  licensee  shall  contact  Mr. 
Douglas  M.  Collins,  Director,  Division  of 
Nuclear  Materials  Safety,  NRC  Region  U, 
at  telephone  number  404-562-4700  or 
1-800-577-8510,  within  five  days  of  the 
date  of  this  Order  and  report  the  current 
location,  physical  status,  and  storage 
arrangements  of  the  licensed  material. 
Additionally,  the  licensee  shall  submit 

a  written  statement  documenting  this 
information  under  oath  or  affirmation  to 
the  Regional  Administrator,  NRC  Region 
n,  Atlanta  Federal  Center,  61  Forsyth 
Street,  SW,  Suite  23T85,  Atlanta, 
Georgia  30303,  within  seven  days  of  the 
date  of  this  Order. 
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.3.  Within  ten  days  of  the  date  of  this 
Order,  the  licensee  shall  complete  a  leak 
test  pursuant  to  Byproduct  Material 
License  No.  45-23000-02,  Condition 
14.A.,  B.,  C,  and  D.  to  confirm  the 
absence  of  leakage  and  to  establish  the 
levels  of  residual  radioactive 
contamination.  The  licensee  shall, 
within  five  days  of  the  date  the  leak  test 
results  are  known,  submit  the  results  of 
the  leak  test  in  writing  to  the  Regional 
Administrator,  NRC  Region  n,  at  the 
address  given  in  Paragraph  2  above.  If 
the  test  reveals  the  presence  of  0.005 
microcuries  or  greater  of  removable 
contamination,  the  licensee  shall 
immediately  contact  Mr.  Douglas  M. 
Collins,  NRC  Region  11,  at  the  telephone 
number  given  in  Paragraph  2  above. 

4.  Within  30  days  otthe  date  of  this 
Order,  the  licensee  shall  cause  all 
licensed  material  in  its  possession  to  be 
transferred  to  an  authorized  recipient  in 
accordance  with  10  CFR  30.41  and  shall 
submit  a  completed  Form  NRC-314  to 
the  Regional  Administrator,  NRC  Region 
n,  at  the  address  given  in  paragraph  2. 
above. 

B.  It  is  further  ordered: 

1.  Upon  a  written  finding  by  the 
Regional  Administrator,  NRC  Region  II, 
that  no  licensed  material  remains  in  the 
licensee's  possession  and  that  other 
applicable  provisions  of  10  CFR  30.36 
have  been  fulfilled.  Byproduct  Material 
License  No.  45-23000-02  is  revoked. 

The  Director,  Office  of  Enforcement, 
may  relax  or  rescind,  in  writing,  any  of 
the  above  provisions  upon 
demonstration  of  good  cause  by  the 
licensee. 


In  accordance  with  10  CFR  2.202,  the 
licensee  must,  and  any  other  person 
adversely  affected  by  this  Order  may 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order, 
within  20  days  of  the  date  of  this  Order. 
Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
writing  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  D.C.  20555, 
and  shall  include  a  statement  of  good 
cause  for  the  extension.  The  answer  may 
consent  to  the  Order.  Unless  the  answer 
consents  to  this  Order,  the  answer  shall, 
in  writing  and  under  oath  or 
affirmation,  specifically  admit  or  deny 
each  allegation  or  charge  made  in  this 
Order  and  set  forth  the  matters  of  fact 
and  law  on  which  the  licensee  or  other 
person  adversely  affected  relies  and 
reasons  as  to  why  the  Order  should  not 
have  been  issued.  Any  answer  or    . 
request  for  a  hearing  shall  be  submitted 


to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  ATTN:  Chief, 
Rulemakings  and  Adjudications  Staff, 
Washington,  D.C.  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555; 
to  the  Assistant  General  Counsel  for 
Materials  Litigation  and  Enforcement  at 
the  same  address;  and  to  the  Regional 
Administrator,  NRC  Region  11,  Atlanta 
Federal  Center,  61  Forsyth  Street,  S.W.. 
Suite  23T85,  Atlanta.  Georgia  30303- 
3415;  and  to  the  licensee  if  the  answer 
or  hearing  request  is  by  a  person  other 
than  the  licensee.  If  a  person  other  than 
the  licensee  requests  a  hearing,  that 
person  shall  set  forth  with  particularity 
the  manner  in  which  his  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  the 
licensee  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  vkill 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i),  the 
licensee,  may,  in  addition  to  demanding 
a  hearing,  at  the  time  the  answer  is  filed 
or  sooner,  move  the  presiding  officer  to 
set  aside  the  immediate  effectiveness  of 
the  Order  on  the  groimd  that  the  Order, 
including  the  need  for  immediate 
effectiveness,  is  not  based  on  adequate 
evidence  but  on  mere  suspicion, 
unfounded  allegations,  or  error. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  IV  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
An  answer  or  a  request  for  hearing  shall 
not  stay  the  immediate  effectiveness  of 
this  order. 

Dated  at  Rockville,  Maryland  this  4th  day 
of  October  1999. 

For  the  Nuclear  Regulatory  Conunission. 
Carl  J.  Paperiello, 

Deputy  Executive  Director  for  Materials. 
Research  and  State  Programs. 
[FR  Doc.  99-26703  Filed  10-12-99;  8:45  am] 

BILUNG  COOE  7590-01-^ 


NUCLEAR  REGULATORY 
COMMISSION 

Workshop  Concerning  the  Revision  of 
the  Baseline  Safety  Inspection 
Program  for  Nuclear  Fuel  Cycle 
Facilities 

AGENCY:  Nuclear  Regulatory 

Commission  (NRC). 

ACTION:  Notice  of  public  workshop. 

summary:  NRC  will  host  a  public 
workshop  in  Rockville,  Maryland  to 
provide  the  public,  those  regulated  by 
the  NRC,  and  other  stakeholders,  with 
information  about  and  an  opportunity  to 
provide  views  on  how  NRC  plans  to 
revise  its  safety  inspection  program  for 
nuclear  fuel  cycle  facilities.  This 
workshop  follows  the  recent  initial 
public  stakeholder  meeting  held  at  NRC 
Headquarters  on  September  16,  1999. 
Presentations  given  at  each  meeting 
together  with  a  transcript  of  the  meeting 
will  be  placed  on  the  NRC  Internet  web 
page  (http://www.nrc.gov).  Similar  to 
the  revisions  of  the  inspection  and 
oversight  program  for  commercial 
nuclear  power  plants,  NRC  initiated  an 
effort  to  improve  its  programs  for 
nuclear  fuel  cycle  facilities.  This  is 
described  in  SECY-99-188  tided. 
Evaluation  and  Proposed  Revision  of  the 
Nuclear  Fuel  Cycle  Facility  Safety 
Inspection  Program.  SECY-99-188  is 
available  in  the  Public  Document  Room 
and  on  the  NRC  Web  Page  at  http:// 
vmw.nrc.gov/NRC/COMMISSION/ 
SECYS/index.htinl. 

Purpose:  To  explain  the  planned 
revision  of  the  fuel  cycle  safety 
inspection  program  and  obtain 
stakeholder's  views.  The  baseline  safety 
inspection  program  applies  to  nuclear 
fuel  cycle  facilities  regulated  under  10 
CFR  Parts  40.  70  and  76.  The  facilities 
currently  include  gaseous  diffusion 
plants,  highly  enriched  uranium  fuel 
fabrication  facilities,  low-enriched 
uranium  fuel  fabrication  fociiities,  and  a 
uranium  hexafluoride  (UFa)  production 
facility.  These  facilities  possess  large 
quantities  of  materials  that  are 
potentially  hazardous  (i.e.,  radioactive, 
toxic,  and/or  flammable)  to  the  workers, 
public,  or  environment.  In  revising  the 
inspection  program,  the  goals  are  to 
have  an  inspection  program  that:  (1) 
Provides  earlier  and  more  objective 
indications  of  acceptable  and  changing 
safety  performance,  (2)  increases 
stakeholder  confidence  in  the  NRC,  and 
(3)  increases  regulatory  effectiveness 
and  efficiency.  In  this  regard,  the  NRC 
desires  the  revised  inspection  program 
to  be  more  risk-informed  and 
performance-based  and  more  focused  on 
significant  risks.  Where  practicable,  the 
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program  will  use  more  objective  safety 
performance  indicators  (Pis)  with 
accompanying  performance  thresholds. 

The  safety  rationale  for  NRC 
inspection  commensurate  with  risk 
(hazards  and  controls]  will  be  discussed 
in  the  context  of  establishing  indicators 
of  licensee  performance.  The  focus  of 
the  workshop  will  be  consideration  of 
performance  indicators  (i.e.,  precursors) 
that  will  reliably  indicate  when  there  is 
a  need  for  corrective  action  to  preclude 
exceeding  regulatory  Umits  which  were 
established  to  preclude  adverse  impacts 
on  the  public  or  worker  health  and 
safety  or  the  environment.  In  this 
regard,  careful  consideration  of  the 
initial  draft  of  candidate  performance 
indicators  (available  at  the 
aforementioned  NRC  web  site)  will 
significantly  facilitate  the  workshop. 

DATES:  This  workshop  is  scheduled  for 
Wednesday,  October  20, 1999,  from  9:00 
am  to  5:00  pm  and  is  open  to  the  public. 

addresses:  NRC's  Two  White  Flint 
North  Auditorium,  11545  Rockville 
Pike,  Rockville,  Maryland.  Visitor 
parking  around  the  NRC  building  is 
limited;  however,  the  meeting  site  is 
located  adjacent  to  the  White  Flint 
Station  on  the  Metro  Red  Line. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Schwink,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
415-7253,  e-mail  wss@nrc.gov. 

Dated  at  Rockville,  Maryland  this  6th  day 
of  October,  1999. 

For  the  Nuclear  Regulatory  Commission. 
Philip  Ting, 

Chief,  Operations  Branch,  Division  of  Fuel 
Cycle  Safety  and  Safeguards. 
[PR  Doc.  99-26702  Filed  10-12-99;  8:45  am] 
BHJJNQ  CODE  7S«H>1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Commlttae  on  Reactor 
Sataguards,  Subcommittee  Meeting  on 
Planning  and  Procedures;  Notice  of 
Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
November  3, 1999,  Room  T-2B1, 11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS,  and 
information  the  release  of  which  would 


constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  Novembers,  1999—1:00 
p.m.  Until  the  Conclusion  of  Business 

The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  It  may  also  discuss  the  status  of 
appointment  of  a  new  member  to  the 
ACRS.  The  piupose  of  this  meeting  is  to 
gather  information,  analyze  relevant 
issues  and  facts,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  person  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  the^cheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements,  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  person.  Dr. 
John  T.  Larkins  (telephone:  301/415- 
7360)  between  7:30  a.m.  and  4:15  p.m. 
(EDT).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  changes  in  schedule,  etc.,  that 
may  have  occurred. 

Dated:  October  5,  1999. 
Richard  P.  Savio, 

Associate  Director  for  Technical  Support, 
ACRS/ACNW. 
[FR  Doc.  99-26699  Filed  10-12-99;  8:45  am] 

BILLING  CODE  7S9O-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 


Information  Services,  Washington,  DC 
20549 

Extension: 
Rule  9b-l,  SEC  File  No.  270-429,  OMB 
Control  No.  3235-0480 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  2501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
siimmarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

Rule  9b-l  sets  forth  the  categories  of 
information  required  to  be  disclosed  in 
an  options  disclosure  dociunent 
("ODD")  and  requires  the  options 
markets  to  file  an  ODD  with  the 
Commission  60  days  prior  to  the  date 
that  it  is  distributed  to  investors.  In 
addition.  Rule  9b-l  provides  that  the 
ODD  must  be  amended  if  the 
information  in  the  document  becomes 
materially  inaccurate  or  incomplete  and 
that  amendments  must  be  filed  with  the 
Commission  30  days  prior  to  the 
distribution  to  customers.  Finally,  Rule 
9b-l  requires  a  broker-dealer  to  furnish 
to  each  customer  an  ODD  and  any 
amendments,  prior  to  accepting  an  order 
to  purchase  or  sell  an  option  on  behalf 
of  that  customer. 

There  are  4  options  markets  that  must 
comply  with  Rule  9b-l.  These  4 
respondents  work  together  to  prepare  a 
single  ODD  covering  options  b'aded  on 
each  market,  as  well  as  amendments  to 
the  ODD.  These  respondents  file  no 
more  than  one  amendment  per  year, 
which  requires  approximately  8  hoiu-s 
per  year  for  each  respondent.  Thus,  the 
total  compliance  burden  for  options 
markets  per  year  is  32  hours.  The 
approximate  cost  per  hour  is  $100, 
resulting  in  a  total  cost  of  compliance 
for  these  respondents  of  $3,200  per  year 
(32  hours  @  $100). 

In  addition,  approximately  2,000 
broker-dealers  must  comply  with  Rule 
9b-l.  Each  of  these  respondents  will 
process  an  average  of  three  new 
customers  for  options  each  week  and, 
therefore,  will  have  to  furnish 
approximately  156  ODDs  per  year.  The 
postal  mailing  or  electronic  delivery  of 
the  ODD  takes  respondents  no  more 
than  30  seconds  to  complete  for  an 
annual  compliance  burden  for  each  of 
these  respondents  of  78  minutes,  or  1.3 
hours.  Thus,  the  total  compliance 
bturden  per  year  is  2,600  hours  (2.000 
broker-dealers  x  1.3  hoius.).  The 
approximate  cost  per  hoiu-  to  these 
respondents  is  $10  per  hour,  resulting  in 
a  total  cQSt  of  compliance  for  these 
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respondents  of  $26,000  per  year  (2,600 
hours  @  $10). 

The  total  compliance  burden  for  all 
respondents  under  this  rule  (both 
options  markets  and  broker-dealers)  is 
2632  hoiu-s  per  year  (32  +  2,600),  and 
total  compliance  costs  of  $29,200 
($3,200  +  $26,000). 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  acciiracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  on  or  before  December  13, 
1999. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW,  Washington,  DC  20549. 

Dated:  October  5, 1999. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  99-26618  Filed  10-12-99;  8:45  am] 

BIUJNQ  CODE  W10-01-II 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washhigton,  DC 
20549 

Extension: 
Rule  llal-l(T),  SEC  File  No.  270-428, 
0MB  Control  No.  3235-0478 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  extension  of  the  previously 
approved  collection  of  information 
discussed  below. 
•  Rule  llal-l(T}— Transaction 

Yielding  Priority,  Parity,  and 

Precedence 

On  January  27, 1976,  the  Commission 
adopted  Rule  llal-l(T)  under  the 


Seciuities  Exchange  Act  of  1934 
("Exchange  Act")  to  exempt 
transactions  of  exchange  members  for 
their  own  accounts  that  would 
otherwise  be  prohibited  under  Section 
11(a)  of  the  Exchange  Act.  The  rule 
provides  that  a  member's  proprietary 
order  may  be  executed  on  the  exchange 
of  which  the  trader  is  a  member,  if, 
among  other  things:  (1)  The  member 
discloses  that  a  bid  or  o^er  for  its 
accoimt  is  for  its  account  to  any  member 
with  whom  such  bid  or  offer  is  placed 
or  to  whom  it  is  communicated;  (2)  any 
such  member  through  whom  that  bid  or 
offer  is  communicated  discloses  to 
others  participating  in  effecting  the 
order  that  is  for  the  account  of  a 
member;  and  (3)  immediately  before 
executing  the  order,  a  member  (other 
than  a  specialist  in  such  secimty) 
presenting  any  order  for  the  accoimt  of 
a  member  on  the  exchange  clearly 
announces  or  otherwise  indicates  to  the 
specialist  and  to  other  members  then 
present  that  he  is  presenting  an  order  for 
the  accoimt  of  a  member. 

There  are  approximately  1,000 
respondents  Uiat  require  an  aggregate 
total  of  333  hours  to  comply  with  this 
rule.  Each  of  these  approximately  1,000 
respondents  makes  an  estimated  20 
annual  responses,  for  an  aggregate  of 
20,000  responses  per  year.  Each 
response  takes  approximately  1  minute 
to  complete.  Thus,  the  total  compliance 
burden  per  year  is  333  hours  (20,000 
minutes/60  minutes  per  hour  =  333 
hours).  The  approximate  cost  per  hour 
is  $100,  resulting  in  a  total  cost  of 
compliance  for  the  respondents  of 
$33,333  (333  hours  @  $100). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10102, 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (ii)  Michael 
E.  Bartell,  Associate  Executive  Director, 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Comments  must  be  submitted  to 
OMB  within  30  days  of  this  notice. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  99-26619  Filed  10-12-99;  8:45  am] 

BIUJNQ  C006  801 0-OV-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[fM.  No.  24073;  812-11294] 

MONY  Life  Insurance  Company,  et  el.; 
Notice  of  Application 

October  5, 1999. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  an  application  imder 

sections  6(c)  and  17(b)  of  the  Investment 

Company  Act  of  1940  (the  "Act")  for  an 

exemption  from  section  17(a)  of  the  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  that  would  permit 
certain  registered  open-end  management 
investment  companies  to  engage  in 
principal  transactions  with  a  broker- 
dealer  that  is  an  affiliated  person  of  an 
affiliated  person  of  the  investment 
companies. 

APPLICANTS:  MONY  Life  hisurance 
Company  ("MONY");  The  MONY  Group 
Inc.  (the  "Holding  Company");  MONY 
Series  Fund,  Inc.  ("MONY  Series"  or  a 
"Fund");  The  Enterprise  Group  of 
Funds,  Inc.  ("Enterprise  Group"  or  a 
"Fund");  Enterprise  Accumulation 
Trust  ("Enterprise  Trust"  or  a  "Fund", 
together  with  Enterprise  Group,  the 
"Enterprise  Funds,"  and  together  with 
Enterprise  Group  and  MOhTY  Series,  the 
"Funds");  MONY  Life  hisurance 
Company  of  America  ("MONY 
America"  or  an  "Adviser");  Enterprise 
Capital  Management,  Inc.  ("Enterprise 
Capital"  or  an  "Adviser");  1740 
Advisers,  Inc.  ("1740  Advisers"  or  an 
"Adviser"  and  together  with  MONY 
America  and  Enterprise  Capital,  the 
"Advisers");  the  portfolios  of  the  Funds 
("PortfoUos");  any  PortfoUo  organized 
in  the  future;  any  registered  open-end 
management  investment  company  in  the 
future  advised  by  one  of  the  Advisers  or 
by  a  person  contiulling,  controlled  by  or 
under  common  control  with  the 
Advisers;  The  Goldman  Sachs  Group, 
Inc.;  and  Goldman,  Sachs  &  Co. 
("Goldman  Sachs"). ' 
FILING  DATES:  The  application  was  filed 
on  September  4, 1998,  and  amended  on 
December  1, 1998.  AppUcants  have 
agreed  to  file  an  additional  amendment, 
the  substance  of  which  is  incorporated 
in  this  notice,  during  the  notice  period. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 


'  The  term  "Goldman  Sachs"  includes  all  entities 
now  or  in  the  future  controlling,  controlled  by.  or 
under  common  control  (as  defined  in  section  2(aH9) 
of  the  Act)  with  Goldman,  Sachs  ft  Co.  Any  existing 
entity  or  future  entity  that  in  the  future  intends  to 
rely  on  the  requested  order  will  do  so  only  in 
accordance  with  the  terms  and  conditions  of  the 
application. 
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Interested  persons  may  request  a 
hearing  by  writing  to  Uie  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  &e  SEC  by  5:30  p.m.  on 
November  1, 1999  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issue  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth  ■ 
Street,  N.W.,  Washington,  D.C.  20549- 
0609;  Applicants:  MONY.  the  Holding 
Company.  MONY  Series,  MONY 
America  and  1740  Advisers,  1740 
Broadway,  New  York,  N.Y.  10019; 
Enterprise  Group,  Enterprise  Trust,  and 
Enterprise  Capital,  Atlanta  Financial 
Center,  3343  Peachtree  Road,  N.E.,  Suite 
450.  Atlanta,  Georgia  30326-1022,  Attn: 
Catherine  McClellan,  Esq.;  and  The 
Goldman  Sachs  Group.  Inc.  and 
Goldman  Sachs,  85  Broad  Street,  New 
York,  N.Y.  10004,  Attn:  David  J. 
Greenwald,  Esq. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  T.  Geffroy,  Senior  Counsel,  at 
(202)  942-0553,  or  Christine  Y. 
Greenlees,  Branch  Chief,  at  (202)  942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPt^MENTARY  INFORMATION:  The 
following  is  a  siunmary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street.  N.W.,  Washington,  D.C.  20549- 
0102  (tel.  (202)  942-8090). 

Applicants'  Representatioiis 

1.  MONY  is  a  stock  life  insiirance 
company  organized  imder  the  laws  of 
New  York  and  registered  under  the 
Investment  Advisers  Act  of  1940  (the 
"Advisers  Act").  MONY  Series  is  an 
open-end  management  investment 
company  registered  under  the  Act  and 
organized  as  a  Maryland  corporation. 
MONY  Series  currently  consists  of 
seven  Portfolios.  MONY  America,  an 
Arizona  stock  life  insurance  company, 
is  registered  under  the  Advisers  Act  and 
serves  as  investment  adviser  to  the 
MONY  Series,  MONY  America  is  a 
wholly-owned  subsidiary  of  MONY. 

2.  Enterprise  Group  is  an  open-end 
management  investment  company 
registered  under  the  Act  and  organized 
as  a  Maryland  corporation  .Enterprise 
Group  currenUy  consists  of  seventeen 
Portfolios.  Enterprise  Trust  is  an  open- 


end  management  investment  company 
registered  imder  the  Act  and  organized 
as  a  Massachusetts  business  trust. 
Enterprise  Trust  currently  consists  of 
fourteen  Portfolios.  Shares  of  the 
portfolios  of  MONY  Series  and 
Enterprise  Trust  ciirrentiy  are  sold  to 
MONY  America  and  MONY  for 
allocation  among  their  various  accoimts 
to  fund  benefits  imder  certain  life 
insurance  contracts. 

3.  Enterprise  Capital,  a  wholly-owned 
subsidiary  of  MONY,  is  registered  under 
the  Advisers  Act  and  serves  as 
investment  adviser  to  each  Enterprise 
Fund.  1740  Advisers  is  registered  under 
the  Advisers  Act  and  serves  as 
subadviser  to  the  Equity  Income  Fund  of 
Enterprise  Group  and  the  Equity  Income 
Portfolio  of  Enterprise  Trust.  1740 
Advisers  is  a  wholly-owned  subsidiary 
of  MONY. 

4.  Goldman  Sachs  is  an  international 
investment  banking  organization. 
Goldman  Sachs  conducts  most  of  its 
broker-dealer  business  in  the  United 
States  through  Goldman  Sacs  &  Co.,  a 
broker-dealer  registered  under  the 
Securities  Exchange  Act  of  1934. 
Goldman,  Sachs  &  Co.  acts  as  a  primary 
dealer  in  United  States  government 
securities  and  is  a  member  of  the  major 
United  States  seciirities  and 
commodities  exchanges.  Goldman  Sachs 
is  the  sole  general  partner  of  certain 
private  investment  partnerships  and 
employees'  securities  companies  (the 
"Goldman  Sachs  Affiliates").  Goldman 
Sachs  has  an  aggregate  economic 
interest  in  the  Goldman  Sachs  Affiliates 
of  approximately  15.3%. 

5.  On  November  16, 1998,  MONY 
converted  from  a  mutual  life  insurance 
company  to  a  stock  life  insurance 
company  pursuant  to  a  plan  of 
reorganization  (the  "demutualization"). 
Also  on  that  date,  the  Holding 
Company,  a  Delaware  corporation, 
completed  a  public  offering  of  its 
common  stock.  Before  the 
demutualization,  the  Goldman  Sachs 
Affiliates  had  purchased  warrants  (the 
"Warrants")  to  piuchase  from  the 
Holding  Company  7%  of  its  outstanding 
common  stock.  As  a  result  of  the 
demutualization  and  upon  the  future 
exercise  of  the  Warrants  by  the  Goldman 
Sachs  Affiliates,  the  Goldman  Sachs 
Affiliates  could  own  up  to  7%  of  the 
outstanding  common  stock  of  the 
Holding  Company. 

6.  Applicants  state  that  the  Goldman 
Sachs  Affiliates  currentiy  own  no  shares 
of  Holding  Company  common  stock. 
Applicants  further  state  that  the 
Goldman  Sachs  Affiliates  have  agreed, 
under  the  terms  of  a  Determination  of 
Non-Control  from  the  State  of  New  York 
Insurance  Department  (the  "NYID 


Order"),  to  notify  the  New  York 
Insurance  Department  before  exercising 
the  Warrants  or  selling  the  Warrants  or 
conmion  stock  underlying  the  Warrants. 
Applicants  also  state  that  under  the 
NYID  Order,  Goldman  Sachs  is 
prohibited  from  acquiring,  directiy  or 
indirectiy,  from  any  person,  any 
additional  seciirities  issued  by  the 
Holding  Company  or  any  of  its  affiUates, 
except  securities  acquired  in  the 
ordinary  course  of  Goldman  Sachs' 
business  as  an  underwriter,  broker/ 
dealer,  investment  manager,  or 
investment  adviser.  Applicants  state 
that  Goldman  Sachs  does  not  own  and 
will  not  acquire  securities  constituting 
in  the  aggregate  5%  or  more  of  the 
outstanding  voting  securities  of  the 
Holding  Company,  other  than  the 
securities  that  the  Goldman  Sachs 
Affiliates  may  acquire  upon  exercise  of 
the  Warrants. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act  prohibits 
an  affiliated  person  of  a  registered 
investment  company,  or  an  affiliated 
person  of  such  person  ("second-tier 
affiliate"),  acting  as  principal,  bom 
knowingly  selling  to  or  purchasing  from 
the  company  any  security  or  other 
property.  Section  2(a)(3)  of  the  Act 
defines  an  "affiliated  person"  of  another 
person  to  include:  (a)  any  person 
directly  or  indirectiy  owning, 
controlling,  or  holding  with  power  to 
vote  5%  or  more  of  the  outstanding 
voting  securities  of  the  other  person;  (b) 
any  person  5%  or  more  of  whose 
outstanding  voting  securities  are 
directiy  or  indirectiy  owned;  and  (c)  any 
person  directiy  or  indirectiy  controlling, 
controlled  by,  or  under  common  control 
with,  the  other  person. 

2.  Applicants  state  that  each  of  the 
Advisers  is  an  indirect  wholly-owned 
subsidiary  of  the  Holding  Company,  and 
the  Goldman  Sachs  Affiliates  have  the 
right  to  acquire  7%  of  the  outstanding 
common  stock  of  the  Holding  Company. 
Upon  exercise  of  the  Warrants  by  the 
Goldman  Sachs  Affiliates  in  an  amount 
that  would  result  in  Goldman  Sachs 
holding  more  than  5%  of  the 
outstanding  voting  securities  of  the 
Holding  Company,  Goldman  Sachs 
would  become  an  affiliated  person  of 
the  Holding  Company,  which  is  the 
parent  corporation  of  MONY,  which  in 
turn  owns  100  percent  of  each  of  the 
Advisers.  Applicants  state  that,  in  such 
event,  any  principal  transactions 
between  a  Portfolio  and  Goldman  Sachs 
may  be  prohibited  by  section  17(a)  of 
the  Act. 

3.  Section  17(b)  of  the  Act  authorizes 
the  SEC  to  exempt  a  transaction  frtjm 
section  1 7(a)  of  the  Act  if^evidence 
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establishes  that:  (a]  the  terms  of  the 
proposed  transaction  are  reasonable  and 
fair  and  do  not  involve  overreaching  on 
the  part  of  any  person;  (b)  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned;  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act.  Section  6(c) 
of  the  Act  permits  the  SEC  to  exempt 
any  person,  secxirity,  or  transaction  from 
any  provision  of  the  Act  or  any  rule 
under  the  Act  if  and  to  the  extent  that 
the  exemption  is  necessary  or  . 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

4.  Applicants  request  relief  under 
sections  6(c)  and  17(b)  to  permit  the 
Portfolios  to  engage  in  principal 
transactions  with  Goldman  Sachs. 
Applicants  state  that  permitting  the 
Portfolios  to  deal  with  Goldman  Sachs 
would  make  it  easier  for  the  subadvisers 
to  the  Portfolios  ("Portfolio  Managers") 
to  achieve  best  price  and  execution. 
Applicants  state  that  the  requested 
exemption  would  apply  only  where 
Goldman  Sachs  is  deemed  to  be  a 
second-tier  affiliate  of  a  Portfolio  solely 
because  of  the  Goldman  Sachs 
Affiliates'  ownership  interest  in  the 
Holding  Company  as  a  result  of  the 
exercise  of  the  Warrants.  Applicants 
submit  that,  for  the  reasons  discussed 
below,  the  proposed  transactions  meet 
the  standards  set  forth  in  sections  6(c) 
and  17(b). 

5.  Applicants  submit  that  the  primary 
piupose  of  section  17(a)  is  to  prevent 
persons  with  the  power  to  control  an 
investment  company  from  using  that 
power  to  such  persons'  own  pecuniary 
advantage  (i.e.,  to  prevent  self-dealing). 
Applicants  submit  that  the  proposed 
transactions  do  not  give  rise  to  the  abuse 
that  section  17(a)  was  designed  to 
prevent.  Applicants  state  that,  as  a 
condition  to  the  requested  relief, 
Goldman  Sachs  will  not  control  (within 
the  meaning  of  section  2(a)(9)  of  the 
Act),  directly  or  indirectly,  the  Holding 
Company,  MONY,  or  the  Advisers. 
Further,  Goldman  Sachs  will  not 
directly  or  indiriectly  consult  with  the 
Advisers  or  any  other  Portfolio  Manager 
concerning  the  selection  of  Portfolio 
Managers  or  allocation  of  principal  or 
brokerage  transactions  for  any  Portfolio, 
or  in  any  way  seek  to  influence  the 
choice  of  broker  or  dealer  for  any 
Portfolio.  Additionally,  applicants 
represent  that  there  is  or  will  be  no 
express  or  implied  iinderstanding 
between  Goldman  Sachs  and  the 
Advisers  of  any  Fimd  that  the  Advisers 
Mali  cause  any  Fund  to  enter  into 


transactions  vfith  Goldman  Sachs  or 
give  a  preference  to  Goldman  Sachs  in 
effecting  the  transactions  between  the 
Funds  and  Goldman  Sachs. 

6.  Applicants  state  that  Goldman 
Sachs'  potential  influence  over  the 
Holding  Company  is  further  limited  by 
the  terms  of  the  NYID  Order.  Under  the 
NYID  Order,  the  Goldman  Sachs 
Affiliates  have  agreed  to  certain 
limitations  on  their  rights  as 
shareholders  of  the  Holding  Company. 
The  Goldman  Sachs  Affiliates  also  may 
nominate  no  more  than  one  director  to 
the  Holding  Company's  13-member 
board  of  directors  (the  "Board").  In 
addition,  the  Goldman  Sachs  Affiliates 
have  agreed  to  vote  their  shares  of 
common  stock,  in  the  Holding 
Company's  discretion,  either  in 
accordance  with  the  recommendation  of 
the  Board  or  in  the  same  proportion  as 
the  holders  of  common  stock  who  are 
not  affiliated  with  either  the  Holding 
Company  or  Goldman  Sachs. 

7.  Applicants  state  that,  as  a  condition 
to  the  requested  relief,  the  boards  of 
directors/trustees  of  the  Funds  ("Fund 
Boards"),  including  a  majority  of 
disinterested  directors/trustees,  will 
adopt  certain  procedures  to  ensuire  that 
the  terms  of  the  transactions  between 
the  Funds  and  Goldman  Sachs  are  fair 
and  reasonable  and  do  not  involve 
overreaching  (the  "Procedures"). 
Applicants  assert  that  the  Procedures 
will  require  careful  monitoring  by  the 
Fund  Boards  of  securities  transactions 
with  Goldman  Sachs. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Goldman  Sachs  will  not  control  the 
Holding  Company,  MONY,  or  the 
Advisers,  directly  or  indirectly,  within 
the  meaning  of  section  2(a)(9)  of  the  Act. 

2.  Goldman  Sachs  will  not  directly  or 
indirectly  consult  with  the  Advisers  or 
any  other  Portfolio  Manager  concerning 
the  selection  of  Portfolio  Managers  or 
allocation  of  principal  or  brokerage 
transactions  for  any  Portfolio,  or  in  any 
way  seek  to  influence  the  choice  of 
broker  or  dealer  for  any  Portfolio. 

3.  The  Fund  Boards,  including  a 
majority  of  disinterested  directors/ 
trustees,  vdU  approve  procediues 
permitting  principal  transactions 
between  the  Funds  and  Goldman  Sachs 
and  will  no  less  frequently  than 
quarterly:  (a)  review  any  transactions 
effected  with  Goldman  Sachs  on  a 
principal  basis,  including  the  terms  of 
each  transaction,  and  (b)  compare  the 
volume  of  transactions  effected  with 
Goldman  Sachs  with  the  volume  of 
transactions  effected  with  Goldman 


Sachs  prior  to  Goldman  Sachs' 
becoming  an  affiliated  person  of  the 
Holding  Company.  Such  procedures 
will  provide:  (a)  for  an  internal 
approach  reasonably  designed  to  ensure 
that  the  consideration  paid  or  received 
by  a  Portfolio  in  principal  transactions 
with  Goldman  Sachs  will  be  reasonable 
and  fair  and  that  the  conditions  of  the 
order  requested  herein  will  be  met;  and 
(b)  on  a  quarterly  basis,  that  each 
Adviser  will  provide  to  each  Fund 
Board  a  report  listing  principal 
transactions  entered  into  on  behalf  of  a 
Portfolio  with  Goldman  Sachs, 
including  the  name  and  amount  of  the 
seciirity,  the  price,  the  identity  of  other 
dealers,  if  any,  with  whom  the 
transaction  could  have  been  effected, 
and  a  brief  explanation  of  why  the 
transaction  was  effected  with  Goldman 
Sachs.  The  Fund  Boards,  including  a 
majority  of  the  disinterested  directors/ 
trustees,  as  frequently  as  will  appear 
appropriate  and  no  less  frequently  than 
annually,  will  review  the  procedures  to 
ascertain  their  continued 
appropriateness.  In  approving  and 
reapproving  the  procedures,  the  Fund 
Boards,  including  a  majority  of  the 
disinterested  directors/trustees,  must 
determine  that  the  procedures  are  fair 
and  reasonable  and  in  the  best  interest 
of  each  Fund  and  its  shareholders. 

4.  Each  Fund  will:  (a)  maintain  and 
preserve  permanently  in  an  easily 
accessible  place  a  written  copy  of  the 
procedures  and  conditions  followed  in 
connection  with  principal  transactions 
with  Goldman  Sachs  as  principal;  and 
(b)  maintain  and  preserve  for  a  period 
not  less  than  six  years  from  the  end  of 
the  fiscal  year  in  which  any  such 
transactions  occurred,  the  first  two  years 
in  an  easily  accessible  place,  a  written 
record  of  each  such  transaction  setting 
forth  a  description  of  the  security 
purchased  or  sold,  that  the  entity  on  the 
other  side  of  the  transaction  was 
Goldman  Sachs  and  the  terms  of  the 
transaction,  and  the  information  or 
materials  upon  which  the  determination 
was  made  that  each  principal 
transaction  was  made  in  accordance 
with  the  procedures  and  conditions  set 
forth  in  the  application. 

5.  The  legal  departments  of  the 
Advisers  will  prepare  guidelines  for 
personnel  of  the  Advisers  to  make 
certain  that  transactions  effected 
pursuant  to  this  order  comply  with  the 
conditions  to  this  order,  and  that 
Goldman  Sachs  and  the  Advisers 
generally  maintain  an  arm's  length 
relationship.  The  legal  departments  of 
the  Advisers  will  periodically  monitor 
the  activities  of  the  Advisers  to  make 
certain  that  the  conditions  to  this  order 
are  adhered  to. 
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6.  The  requested  order  will  remain  in 
effect  only  so  long  as  the  NYE)  Order 
remains  in  effect.  If  the  NYID  Order  is 
amended  or  modified,  applicants  will 
not  rely  on  the  requested  order  without 
seeking  assurance  from  the  staff  of  the 
Division  of  Investment  Management  that 
the  requested  order  will  remain  in 
effect. 

7.  No  existing  or  future  registered 
investment  company  will  rely  on  the 
requested  order  until  the  company's 
board  of  directors/trustees,  including  a 
majority  of  the  disinterested  directors/ 
trustees,  has  approved  the  company's 
participation  in  the  transactions 
permitted  imder  the  order  and  has 
determined  that  such  participation  by 
the  company  is  in  the  best  interests  of 
the  company  and  its  shareholders.  The 
minutes  of  Uie  meeting  of  the  company's 
board  of  directors/trustees  at  which  this 
determination  is  made  will  reflect  the 
reasons  for  the  director's/trustees' 
determination. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  99-26672  Filed  10-12-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

nnvMtnMfit  Company  Act  Retoasa  No. 
24074;  812-11762] 

Van  Eck/Chubb  Funds,  Inc.  and  Chubb 
■Aaaat  Managara,  Inc.;  Notica  of 
Appllcanta 

October  6.  1999. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  an  application  under 

section  17(b)  of  the  Investment 

Company  Act  of  1940  (the  "Act")  for  an 

exemption  firom  section  17(a)  of  the  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  Van  EcVJ 
Chubb  Growth  and  Income  Fund,  a 
series  of  Van  Eck/Chubb  Funds,  Inc. 
("Company"),  to  acquire  the  assets  and 
liabilities  of  Van  Eck/Chubb  Capital 
Appreciation  Fund,  also  a  series  of  Van 
Eck/Chubb  Funds,  Inc.  (the 
"Reorganization").  Because  of  certain 
affiliations,  applicants  may  not  rely  on 
rule  17a-8  under  the  Act. 
APPLICANTS:  Company  and  Chubb  Asset 
Managers,  Inc.  ("Adviser"). 
FHJNG  DATES:  The  application  was  filed 
on  August  27, 1999.  Applicants  have 
agreed  to  file  an  amendment  to  the 
application  during  the  notice  period,  the 


substance  of  which  is  reflected  in  this 
notice. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  requested  relief  will 
be  issued  unless  the  SEC  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  28, 1999,  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washiiigton,  D.C.  20549- 
0609.  Applicants:  Company,  99  Park 
Avenue,  New  York.  N.Y.  10016; 
Adviser,  15  Mountain  View  Road. 
Warren  N.J.  07059. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  K.  Pascocello,  Senior  Counsel,  at 
(202)  942-0674,  or  Michael  W.  Mundt. 
Branch  Chief,  at  (202)  942-0564  (Office 
of  Investment  Company  Regulation, 
Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  applicatioii 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch.  450  Fifth 
Street.  N.W.,  Washington.  D.C.  20549- 
0102  (tel.  202-942-8090). 

Applicants'  Representatioiis 

1.  The  Company,  a  Maryland 
corporation,  is  registered  imder  the  Act 
as  an  open-end  management  investment 
company.  Van  Eck/Chubb  Capital 
Appreciation  Fund  ("Capital 
Appreciation  Fund")  and  Van  Eck/ 
Chubb  Growth  and  Income  Fund 
("Growth  and  Income  Fimd,"  together 
with  Capital  Appreciation  Fund,  the 
"Fimds")  are  series  of  the  Company. 
The  Adviser,  a  Delaware  corporation,   - 
serves  as  investment  adviser  to  the 
Funds  and  is  registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940.  The 
Adviser  is  a  wholly-owned  subsidiary  of 
The  Chubb  Corporation  ("Chubb"), 
which  owned  in  excess  of  25%  of  the 
outstanding  shares  of  each  Fimd  as  of 
July  1999. 

2.  On  May  13. 1999,  the  board  of 
directors  of  the  Company  (the  "Board"), 
including^  all  of  the  directors  who  are 
not  "interested  persons."  as  defined  in 
section  2(a)(19)  of  the  Act 
("Independent  Directors"),  imanimously 


approved  a  plan  of  reorganization  (the 
"Reorganization  Plan")  imder  which  the 
Growth  and  Income  Fimd  will  acquire 
the  assets  and  liabilities  of  the  Capital 
Appreciation  Fund  in  exchange  for 
Growth  and  Income  Fund  shares.  Each 
shareholder  of  the  Capital  Appreciation 
Fund  will  receive  shares  of  the  Growth 
and  Income  Fund  having  an  aggregate 
net  asset  value  equal  to  the  aggregate  net 
asset  value  of  the  capital  Appreciation 
Fund's  shares  held  by  that  shareholder, 
as  determined  at  the  close  of  the 
business  day  next  preceding  the  closing 
date  of  the  Reorganization,  currenUy 
anticipated  to  occur  on  November  1. 
1999.  Portfolio  securities  of  the  Funds 
will  be  valued  in  accordance  with  the 
valuation  procedures  described  in  each 
Fund's  current  prospectus  and 
statement  of  additional  information.  As 
soon  as  practicable  after  the  closing 
date.  Capital  Appreciation  Fund  will 
liquidate  and  distribute  pro  rata  to  its 
shareholders  the  Growth  and  Income 
Fund  shares.  No  sales  charges  will  be 
imposed  in  coimection  with  the 
Reorganization. 

3.  Applicants  state  that  the 
investment  objectives  and  policies  of 
the  Growth  and  Income  Fund  are 
similar  to  those  of  the  Capital 
Appreciation  Fund.  The  Funds  each 
offer  one  class  of  shares  sold  with  a 
maximum  initial  sales  charge  of  5.75% 
or  with  no  sales  charge  for  purchases 
tiiat  equal  or  exceed  $1,000,000.  Shares 
of  both  funds  are  sold  subject  to  similar 
distribution  plans  adopted  pursuant  to 
rule  12b-l  under  the  Act. 

4.  The  Board,  including  all  of  the 
Independent  Directors,  determined  that 
the  Reorganization  is  in  the  best 
interests  of  each  Fund,  and  that  the 
interests  of  the  existing  shareholders  of 
each  Fund  would  not  be  diluted  by  the 
Reorganization.  In  assessing  the 
Reorganization,  the  Board  considered 
various  factors,  including:  (a)  The 
compatibility  of  each  Fimd's  investment 
objective,  policies  and  restrictions,  and 
shareholder  services;  (b)  the  terms  and 
conditions  of  the  Reorganization;  (c)  the 
expense  ratios  of  each  Fund;  (d)  the  tax- 
free  nature  of  the  Reorganization;  and 
(e)  potential  economies  of  scale  to  be 
gained  from  the  Reorganization.  All 
Reorganization  expenses  will  be  borne 
by  Capital  Appreciation  Fund,  as 
determined  by  its  Board. 

5.  The  Reo^anization  is  subject  to  a 
number  of  conditions,  including  that:  (a) 
The  Reorganization  Plan  is  approved  by 
the  Board  and  the  shareholders  of 
Capital  Appreciation  Fund;  (b)  the 
Funds  receive  an  opinion  of  counsel 
that  the  Reorganization  will  be  tax-free; 
(c)  applicants  receive  exemptive  relief 
firom  die  SEC  as  requested  in  the 
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application;  (d)  the  Company  declares 
and  pays  a  dividend  to  the  shareholders 
of  Capital  Appreciation  Fund  which 
distributes  all  of  the  Fund's  taxable 
income  for  the  taxable  years  ending  at 
or  prior  to  the  closing;  and  (e)  a 
registration  statement  on  Form  N-14 
shall  have  been  filed  with  the  SEC  and 
declared  effective.  The  Reorganization 
Plan  may  be  terminated  by  either  Fimd 
if  its  Board  determines  that 
circiunstances  have  changed  to  make 
the  Reorganization  inadvisable. 
Applicants  agree  not  to  make  any 
material  changes  to  the  Reorganization 
Agreement  without  prior  SEC  approval. 

6.  A  registration  statement  on  Form 
N-14  was  filed  with  the  SEC  on  June  28, 
1999,  and  became  effective  on  August 
11,  1999.  Proxy  solicitation  materials 
were  mailed  to  Capital  Appreciation 
Fund  shareholders  on  August  12, 1999, 
and  definitive  proxy  materials  have 
been  filed  with  the  SEC.  A  special 
meeting  of  Capital  Appreciation  Fund 
shareholders  was  held  on  August  27, 
1999,  at  which  the  shareholders 
approved  the  Reorganization  Plan. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act  generally 
prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  such  a  person,  acting 
as  principal,  from  selling  any  security 
to,  or  purchasing  any  security  fi-om,  die 
company.  Section  2(a)(3)  of  the  Act 
defines  an  "affiliated  person"  of  another 
person  to  include  (a)  any  person  directiy 
or  indirectly  owming,  controlling,  or 
holding  with  power  to  vote  5%  or  more 
of  the  outstanding  voting  securities  of 
the  other  person;  (b)  any  person  5%  or 
more  of  whose  securities  are  directly  or 
indirectly  owned,  controlled,  or  held 
.with  power  to  vote  by  the  other  person; 

(c)  any  person  directly  or  indirectly 
controlling,  controlled  by  or  under 
common  control  with  the  other  person; 
and  (d)  if  the  other  person  is  an 
investment  company,  any  investment 
adviser  of  that  company. 

2.  Ride  17a-8  under  the  Act  exempts 
fit)m  the  prohibitions  of  section  1 7(a) 
mergers,  consolidations,  or  purchases  or 
sales  of  substantially  aU  of  the  assets  of 
registered  investment  companies  that 
are  affiliated  persons,  or  affiliated 
persons  of  an  affiliated  person,  solely  by 
reason  of  having  a  common  investment 
adviser,  common  directors,  and/or 
common  officers,  provided  that  certain 
conditions  set  fortib  in  the  rule  are 
satisfied.  Applicants  believe  that  they 
may  not  rely  on  nUe  1 7a-8  in 
connection  with  the  Reorganization 
because  the  Funds  may  be  deemed  to  be 
affiliated  by  reasons  other  than  those  set 
forth  in  the  rule.  Applicants  state  that 


Chubb,  which  owns  the  Adviser,  owns 
more  than  25%  of  the  outstanding 
voting  seciuities  of  each  of  the  Funds. 

3.  Section  17(b)  of  the  Act  provides 
that  the  SEC  may  exempt  a  transaction 
from  the  provisions  of  section  17(a)  if 
the  evidence  establishes  that  the  terms 
of  the  proposed  transaction,  including 
the  consideration  to  be  paid,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  that  the  proposed 
transaction  is  consistent  vnih  the  policy 
of  each  registered  investment  company 
concerned  and  with  the  general 
purposes  of  the  Act. 

4.  Applicants  request  an  order  under 
section  17(b)  of  the  Act  exempting  them 
from  section  17(a)  to  the  extent 
necessary  to  complete  the 
Reorganization.  Applicants  submit  that 
the  Reorganization  satisfies  the 
standards  of  section  17(b)  of  the  Act. 
Applicants  believe  that  the  terms  of  the 
Reorganization  are  fair  and  reasonable 
and  do  not  involve  overreaching. 
Applicants  state  that  the  Reorganization 
will  be  based  on  the  Funds'  relative  net 
asset  values.  In  addition,  applicants 
state  that  the  Board,  including  all  of  the 
Independent  Directors,  determined  that 
the  participation  of  each  Fund  in  the 
Reorganization  is  in  the  best  interests  of 
each  Fimd  and  that  such  participation 
will  not  dilute  the  interests  of 
shareholders  of  each  Fund. 

For  ttie  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

(PR  Doc.  99-26671  Filed  10-12-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41977;  File  No.  SR-CTA/ 
CQ-99-01] 

Consolidated  Tape  Association;  Order 
Granting  Approval  of  Fourtti  Charges 
Amendment  to  the  Second 
Restatement  of  the  Consolidated  Tape 
Association  Plan  and  the  Third 
Charges  Amendment  to  the  Restated 
Consolidated  Quotation  Plan 

October  5. 1999. 
I.  Introduction 

On  June  14, 1999,  the  Consolidated 
Tape  Association  ("CTA")  and  the 
Consolidated  Quotation  ("CQ")  Plan 
Participants  ("Participants") '  filed  with 


the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
amendments  to  the  Restated  CTA  Plan 
and  CQ  Plan  pursuant  to  Section 
llA(a)(3)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  2  and  Rule  llAa3-2 
thereimder.3  Notice  of  the  proposed 
plan  amendments  appeared  in  the 
Federal  Register  on  June  28, 1994.*  The 
Commission  received  two  comment 
letters  in  response  to  the  proposal.^  This 
order  approves  the  proposed  plan 
amendments. 

n.  Description  of  the  Proposal 

A.  Nonprofessional  Subscriber  Service 
Rates 

The  participants  under  the  Plans  that 
make  available  Network  A  (NYSE-listed) 
last  sale  information  and  Network  A 
quotation  information  impose  on 
vendors  a  monthly  fee  of  $5.25  for  each 
nonprofessional  subscriber  to  whom  the 
vendor  provides  a  Network  A  market 
data  display  service.  The  proposed 
amendments  will  reduce  that  monthly 
fee  from  $5.25  for  each  nonprofessional 
subscriber  to  (i)  Sl.OO  for  each  of  the 
first  250,000  nonprofessional 
subscribers  to  whom  a  vendor  provides 
a  Network  A  display  service  during  the 
month  and  (ii)  $.50  for  each  additional 
nonprofessional  subscriber. 

For  the  nonprofessional  subscriber 
rates  to  apply  to  any  of  its  subscribers 
(rather  than  the  much  higher 
professional  subscriber  rates),  a  vendor 
must  make  certain  that  the  subscriber 
qualifies  as  a  nonprofessional 
subscriber,^  subject  to  the  same  criteria 
that  have  applied  since  1983,  when  the 
Participants  first  established  a  reduced 
rate  for  nonprofessional  subscribers. 
Only  those  nonprofessional  subscribers 


'  The  amendments  were  executed  by  each 
Participant  in  each  of  the  Plans.  The  Participants 
include  American  Stock  Exchange  LLC,  Boston 
Stock  Exchange.  Inc.,  Chicago  Board  Options 


Exchange.  Inc.,  Chicago  Stock  Exchange,  bic., 
Cincinnati  Stock  Exchange,  Inc.,  National 
Association  of  Securities  IDealers,  Inc.,  New  York 
Stock  Exchange,  Inc.  ("NYSE"),  Pacific  Exchange. 
Inc.,  and  Philadelphia  Stock  Exchange,  Inc. 

M5  U.S.C.  78k-l(a)(3). 

'17CFR240.11Aa3-2. 

*  Securities  Exchange  Act  Rel.  No.  41572  (June 
28.  1999).  64  FR  36412  (July  6.  1999).  A 
typographical  error  was  corrected  on  (uly  27.  1999. 
Securities  Exchange  Act  Rel.  No.  41572  (correction), 
64  FR  40651. 

*  See  letters  from  Kenneth  S.  Spirer,  First  Vice 
President  &  Assistant  General  Counsel,  Merrill 
Lynch.  Pierce,  Feimer  &  Smith  Incorporated,  dated 
July  27, 1999  ("Merrill  Letter")  and  Sam  Scott 
Miller.  Orrick.  Herrington  &  Sutcliffe  LLP,  to 
Jonathan  G.  Katz,  Secretary,  Commission,  dated  July 
26, 1999  ("Schwab  Letter"). 

"A  nonprofessional  subscriber  must  receive  the 
information  solely  for  his  or  her  personal,  non- 
business use  and  must  not  furnish  the  information 
to  any  other  person.  See  NYSE  and  ASE 
Application  and  Agreement  for  the  Privilege  of 
Receiving  Last  Sale  Information  &  Bond  Last  Sale 
Information  as  a  Nonprofessional  Subscriber,  for  the 
qualifications  necessary  to  be  classified  as  a 
nonprofessional  subscriber. 
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that  actually  access  at  least  one  real- 
time Network  A  quote  or  price  during 
the  month  will  be  charged  the  proposed 
fees  by  the  Participants. 

B.  Pay-for-Use  Rates 

Since  November  1997,  the 
Participants  have  conducted  a  pilot 
program  '  whose  terms  require  vendors 
to  provide  services  that  accoimt  for  the 
use  of  market  data  on  the  basis  of  one 
cent  per  quote  packet.  ^  Vendors  that 
have  contracted  to  provide  a  usage- 
based  service  are  required  to  pay  one 
cent  for  every  quote  packet  that  they 
provide  to  their  professional  or 
nonprofessional  subscribers.  The  fee  is 
an  aitemative  to  the  monthly  subscriber 
fee  that  the  Participants  have 
historically  charged  professional  and 
nonprofessional  subscribers. 

Based  their  experience  with  the  one- 
cent-per-quote  fee  and  after  consultation 
with  vendors  and  professional 
subscribers,  the  Participants  have 
determined  to  modify  the  one-cent  fee 
and  make  the  modified  fee  part  of  the 
Network  A  rate  schedule. 

Under  the  modified  rates,  each  vendor 
would  pay: 

i.  Three-quarters  of  one  cent  ($0.0075) 
for  the  first  20  million  quote  packets 
that  it  distributes  during  a  month; 

ii.  One-half  of  one  cent  ($0,005)  for 
the  next  20  million  quote  packets  that 
is  distributes  during  that  month  (i.e., 
quote  packets  20,000,001  through 
40,000,000);  and 

iii.  One-quarter  of  one  cent  ($0.0025) 
for  every  quote  packet  in  excess  of  40 
million  that  it  distributes  during  that 
month. 

C.  Interplay  of  Nonprofessional- 
Subscriber  and  Pay-for-Use  Rates 

The  Participants  also  have  determined 
to  reduce  the  cost  exposure  of  vendors 
by  permitting  them  to  limit  the  amount 
due  from  each  nonprofessional 
subscriber  each  month.  The  vendors 
would  be  eligible  to  pay  the  lower  of 
either  the  aggregate  pay-per-use  fees  that 
would  apply  to  the  subscriber's  usage 
diuing  the  month  or  the  monthly  $1.00 
first-tier  nonprofessional  subscriber  fee. 
The  Participants  will  offer  this 
flexibility  to  each  subscriber  that 
qualifies  as  a  nonprofessional  subscriber 
and  that  agrees  to  the  terms  and 
conditions  that  apply  to  the  receipt  of 


'  See  Securities  Exchange  Act  Rel.  No.  39370 
(Novemb«  26, 1997).  62  FR  64414  (December  5. 
1997). 

*  A  "quote  packet"  refers  to  any  data  element,  or 
all  data  elements,  relating  to  a  single  issue.  Last  sale 
price,  opening  price,  high  price,  low  price,  volume, 
net  change,  bid,  offer,  size,  best  bid.  and  best  offer 
all  exemplify  data  elements.  "IBM"  exemplifies  a 
single  issue.  An  index  value  constitutes  a  single 
issue  data  element. 


market  information  as  a  nonprofessional 
subscriber. 

For  ease  of  administration,  the 
Participants  will  allow  each  vendor  to 
apply  die  $1.00  fee  for  any  month  in 
which  each  nonprofessional  subscriber 
retrieves  134  or  more  quote  packets 
during  the  month,  without  regard  to  the 
marginal  per-quote  rate  that  the  vendor 
pays  that  month  [i.e.,  three-quarters, 
one-half  or  one-quarter  cent  per  quote 
packet).  In  addition,  each  vendor  may 
reassess  each  month  to  determine  which 
fee  is  more  economical,  the  per-quote 
fee  or  the  nonprofessional  subscriber 
fee. 

D.  Enterprise  Arrangement 

In  response  to  input  from  the 
brokerage  community,  the  Participants 
will  introduce  an  enterprise 
arrangement  and  make  it  available  to 
registered  broker-dealers.  The  concept 
would  apply  to  the  devices  that  such 
broker-dealers  use  internally  and  to 
their  distributions  of  market  data  to 
their  securities-trading  customers.  It 
would  not  apply  to  broker-dealers  that 
make  market  data  available  to  non- 
brokerage  customers. 

The  enterprise  arrangement  would 
limit  the  aggregate  amount  that 
registered  broker-dealers  would  be 
required  to  pay  in  any  month  to:  (i)  the 
receipt  and  use  of  market  data  by  its 
officers,  partners  and  employees  and 
those  of  its  affiliates;  and  (ii)  the  pay- 
for-use  and  monthly  display-device 
interrogation  services  that  it  or  its 
registered  broker-dealer  affiliates 
provide  to  their  nonprofessional, 
brokerage-account  customers  (i.e., 
customers  that  qualify  as 
nonprofessional  subscribers  and  that 
have  opened  a  trading  account  pursuant 
to  an  applicable  brokerage  account 
agreement).  Fees  not  eligible  for 
inclusion  in  the  enterprise 
arrangement's  monthly  payment 
limitation  are:  (i)  pay-for-use  and 
display  device  fees  payable  by  (A) 
professional  subscribers  and  (B) 
nonprofessional  subscribers  that  do  not 
have  brokerage  accounts  with  the 
broker-dealer  or  its  registered  broker- 
dealer  affiliates;  (ii)  access  fees;  and  (iii) 
program  classification  charges. 

The  enterprise  arrangement's 
maximum  monthly  payment  through 
the  end  of  calendar  year  2000  shall  be 
$500,000.  Thereafter,  the  Participants 
propose  to  increase  this  maximum  on  an 
aimual  basis  in  an  amount  equal  to  the 
percentage  increase  in  the  annual 
composite  share  volume  for  the 
preceding  calendar  year,  subject  to  a 
maximum  annual  increase  of  five 
percent. 


In  addition,  the  Participants  will 
make  some  minor,  non-substantive 
changes  to  the  form  of  Schedides  A-1 
and  A-J2  of  Exhibit  E  to  both  die  CTA 
Plan  and  the  CQ  Plan. 

m.  Summary  of  Conunents 

The  Commission  received  two 
comment  letters  concerning  the 
proposed  amendments  to  the  CTA  and 
CQ  Plans.«  Although  both  letters 
supported  a  reduction  in  fees  for  market 
information,  they  urged  the  Commission 
to  re-examine  the  process  for 
establishing  fees  to  ensure  that  they  are 
set  at  fair,  reasonable,  and 
nondiscriminatory  levels.  The  Merrill 
Letter  supported  the  proposed 
enterprise  arrangement  because  it 
"imposes  a  limit  on  the  aggregate 
amount  payable  for  market  data."  ^°  The 
Merrill  Letter  adso  suggested  that 
enterprise  arrangements  should  be 
implemented  by  the  other  national 
market  system  plans  that  disseminate 
market  information  and  that  these 
arrangements  should  be  made  uniform. 
The  letter  also  supports  the  reduction  in 
nonprofessional  subscriber  rates     - 
because  it  "reflects  the  grov\ring  demand 
for  real-time  quotes."  '^ 

The  Merrill  Letter  noted  that  the 
various  national  market  system  plans 
with  their  attendant  terms  and 
conditions  have  created  unnecessary 
administrative  burdens  on,  and  caused 
tmnecessary  expenses  for,  broker-dealer 
users  of  market  information.  The  letter 
suggested  that  the  plans  should  try  to 
standardize,  where  possible,  the  terms, 
conditions,  policies,  and  procedures  to 
lessen  the  administrative  burdens 
associated  with  the  current  fee 
structures. 

The  Schwab  Letter  supported 
approval  of  the  proposed  fee  reductions, 
but  also  asserted  that  other  aspects  of 
the  proposal  were  not  consistent  with 
the  statutory  standards  applicable  to 
market  information  fees  and  should  be 
abrogated.  Schwab  stated  that,  although 
the  fee  reductions  benefit  retail 
investors,  the  CTA's  overall  fee 
structure  is  not  fait  and  reasonable 
because  the  fees  charged  are  unrelated 
to  the  actual  costs  of  providing  the 
market  information.  Moreover,  Schwab 
notes  that  the  reduced  costs  of 
collecting  and  disseminating  market 
information  have  resulted  from  an 
increase  in  dissemination  of  market 
information  through  electronic  means. 
According  to  Schwab,  because  the  new 
fee  structure  does  not  reflect  these 
reduced  costs,  the  fee  structure  does  not " 


"See note  5  above. 
""Merrill  Utter  at  1. 
"  Id.  at  2. 
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comply  with  the  standards  of  Section 
llAoftheAct. 

The  Schwab  Letter  further  contended 
that  CTA  should  demonstrate  that  the 
proposed  fees  do  not  unfairly 
discriminate  among  users  of  market 
information.  Schwab  supported  a  "cost- 
based,  non-discriminatory"  enterprise 
fee  and  stated  that  the  proposed 
enterprise  fee  of  $500,000  was 
discriminatory  because  it  was  not 
connected  to  the  actual  costs  of  CTA.'^ 
Schwab  also  asserted  that  the  proposed 
annual  increase  to  the  enterprise  fee 
"further  exemplifies  the  disregard  for 
setting  fees  reasonably  related  to 
costs."" 

The  Schwab  Letter  believed  that  the 
tiered  fee  structiu-e  improperly 
discriminated  among  broker-dealers  and 
vendors  based  on  the  number  of 
subscribers  they  have  and  their 
subscribers'  use  of  market  data.  Finally, 
although  it  supported  giving  vendors 
the  choice  of  paying  the  lower  of  the 
monthly  nonprofessional  fee  or  the  per- 
quote  fee,  the  Schwab  Letter  contended 
diat  to  "ensure  the  benefit  of  the 
election,  the  $0.50  per-subscriber  fee 
should  be  used  for  those  subscribers  of 
a  broker-dealer  or  vendor  beyond  the 
first  250,000."i'» 

IV.  Discussion 

The  Commission  finds  that  the 
proposed  plan  amendments  are 
consistent  with  the  Act  and  the  rules 
and  regulations  thereimder.^^ 
Specifically,  the  Commission  finds  that 
approval  of  the  amendments  is 
consistent  with  Rule  llAa3-2(c)(2) "  of 
the  Act. 

The  Commission  currenUy  is 
conducting  a  broad  review  of  the  fee 
structures  for  obtaining  market 
information  and  of  the  role  of  market 
information  revenues  in  funding  the 
self-regulatory  organizations.  As  part  of 
its  review,  the  Commission  intends  to 
issue  a  release  describing  existing 
market  information  fees  and  revenues 
and  inviting  public  comment  on  the 
subject.  The  proposed  rule  change 
implicates  many  of  the  issues  that  the 


■"  Schwab  Letter  at  5. 

"W. 

»«W.at6. 

"The  Commission  has  considered  the  proposed 
amendments'  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f}.  The 
Commission  realizes  that  the  modified  fee  structure, 
as  applied,  may  create  competitive  disparities.  The 
new  fee  structure  will,  however,  reduce  the  cost  of 
access  to  market  information,  which  should  result 
in  a  reduction  of  costs  for  investors.  The 
competitive  concerns  and  solutions  suggested  by 
the  commenters  will  be  addressed  in  the 
Commission's  forthcoming  concept  release  on 
market  information  fees  and  revenues. 

"  17  CFR  240.11Aa3-2(c)(2). 


Commission  is  reviewing.  These  include 
identiiying  the  appropriate  standards  for 
determining  (1)  whether  the  fees 
charged  by  an  exclusive  processor  of 
market  information  are  fair  and 
reasonable,  and  (2)  whether  a  fee 
structure  is  unreasonably  discriminatory 
or  an  inappropriate  burden  on 
competition. 

The  Commission  has  decided  to 
approve  the  proposed  plan  amendments 
pending  its  review  because  they 
represent,  in  part,  a  very  substantial 
reduction  in  die  market  information  fees 
applicable  to  retail  investors.  In 
particular,  the  monthly  fee  for  non- 
professional subscribers  would  be 
reduced fitjm  $5.25  per  month  to  no 
greater  than  $1.00  per  month.  Under 
this  monthly  fee  structure,  there  would 
be  no  limit  on  the  amount  of  market 
information  that  retail  investors  would 
be  entiUed  to  receive.  Such  a  fee 
structure  may  enable  vendors  to  provide 
retail  investors  with  more  useful 
services  than  previously  has  been  the 
case.  In  this  regard,  the  proposed  plan 
amendments  are  consistent  with,  and 
significantiy  further,  one  of  the 
principal  objectives  for  the  national 
market  system  set  forth  in  Section 
llA(a)(l)(C)(iii)increasing  the 
availability  of  market  information  to 
broker-dealers  and  investors.  The 
Commission  wishes  to  emphasize, 
however,  that  its  xeview  of  market 
information  fees  and  revenues  is 
ongoing  and  may  require  a  reevaluation 
of  the  fee  structiires  contained  in  the 
proposed  plan  amendments  at  some 
point  in  the  future. 

The  Commission  recognizes  that  the 
commenters  supported  approval  of  the 
proposed  fee  reductions  primarily 
because  they  represent  an  improvement 
over  the  CTA's  current  fee  structure. 
Other  issues  raised  by  the  commenters 
[e.g.,  discriminatory  impact  of  the  CTA 
fee  structure  on  on-line  investors,  the 
appropriate  standard  to  be  applied  in 
assessing  the  fairness  and 
reasonableness  of  market  information 
fees)  have  broader  implications  on  the 
functioning  and  regulation  of  the 
national  market  system.  As  such  these 
issues  will  be  addressed  in  the 
Commission's  forthcoming  concept 
release  on  market  information  fees  and 
revenues. 

The  Commission  also  finds  that  the 
minor,  non-substantive  changes  made  to 
the  form  of  Schedules  A-1  and  A-2  of 
Exhibit  E  to  both  the  CTA  and  CQ  Plans 
reflect  the  proposed  amendments, 
thereby  clarifj^g  the  fee  schedules  to 
make  them  more  imderstandable. 


V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  llA  of  the  Act.'^  and  the  rules 
thereunder,  that  the  proposed 
amendments  to  the  Plans  (SR-CTA/CQ- 
99-01) are  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

(FR  Doc.  99-26620  Filed  10-12-99;  8:45  am] 
BILUNG  CODE  6010-01-H 


SECURITIES  AND  EXCHANQE 
COMMISSION 

[Retoase  No.  34^1981;  Pile  No.  SR-Amex- 
9»-38] 

S«lf-R«guiatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange  LLC 
Amending  the  Exchange's  Audit 
Committee  Requirements 

October  6, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on 
September  20. 1999,  the  American  Stock 
Exchange  LLC  ("Amex"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
noticb  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sulwtance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
listing  standards  pertaining  to  audit 
committee  requirements.  The  text  of  the 
proposed  rule  change  is  as  follows. 
Proposed  new  language  is  italicized; 
deletions  are  in  brackets. 

Section  121.  INDEPENDENT  DIRECTORS 
AND  AUDIT  COMMITTEE 

A.  Independent  Directors: 

The  Exchange  requires  that  domestic 
listed  companies  have  [at  least  two]  a 
sufficient  number  o/ independent 
directors  to  satisfy  the  audit  committee 
requirement  set  forth  below.  [,  that  is,] 
Independent  directors  |who]  are  not 
officers  of  the  company  (;  who  are 
neither  related  to  its  officers  nor 
represent  concentrated  or  family 
holdings  of  its  shares;]  and  are  (who],  in 


"  15  U.S.C.  78k-l. 
'•  17  CFR  2O0.3O-3(a)(27). 
'  15  U.S.C.  78s(bKl). 
2  17CFR240.19b-4. 
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the  view  of  the  company's  board  of 
directors,  [are]  free  of  any  relationship 
that  would  interfere  with  the  exercise  of 
independent  judgment.  The  following 
persons  shall  not  be  considered 
independent: 

(a)  a  director  who  is  employed  by  the 
corporation  or  any  of  its  affiliates  for  the 
current  year  or  any  of  the  past  three  years; 

(b)  a  director  who  accepts  any 
compensation  from  the  corporation  or  any  of 
its  affiliates  in  excess  of  $60,000  during  the 
previous  fiscal  year,  other  than  compensation 
for  board  service,  benefits  under  a  tax- 
qualified  retirement  plan,  or  non- 
discretionary  compensation: 

(c)  a  director  who  is  a  member  of  the 
immediate  family  of  an  individual  who  is,  or 
has  been  in  any  of  the  past  three  years, 
employed  by  the  corporation  or  any  of  its 
affiliates  as  an  executive  officer.  Immediate 
family  includes  a  person's  spouse,  parents, 
children,  siblings,  mother-in-law,  father-in- 
law,  brother-in-law,  sister-in-law,  and  anyone 
who  resides  in  such  person 's  home: 

(d)  a  director  who  is  a  partner  in,  or  a 
controlling  shareholder  or  an  executive 
officer  of,  any  for-profit  business 
organization  to  which  the  corporation  made, 
or  from  which  the  corporation  received, 
payments  (other  than  those  arising  solely 
from  investments  in  the  corporation's 
securities)  that  exceed  5%  of  the 
corporatio.n  's  or  business  organization 's 
consolidated  gross  revenues  for  that  year,  or 
$200,000,  whichever  is  more,  in  any  of  the 
past  three  years; 

(e)  a  director  who  is  employed  as  an 
executive  of  another  entity  where  any  of  the 
company's  executives  serve  on  that  entity's 
compensation  committee. 

B.  Audit  Coinmittee.-[-Listed  companies 
shall  establish  and  maintain  an  audit 
committee.  The  Exchange  recommends  that 
such  committees  be  composed  solely  of 
independent  directors;  however,  a  company 
shall  be  in  compliance  with  this  requirement 
if  at  least  a  majority  of  the  committee's 
members  are  independent  directors.) 

(a)  Charter 

Each  Issuer  must  certify  that  it  has  adopted 
a  formal  written  audit  committee  charter  and 
that  the  Audit  Committee  nas  reviewed  and 
reassessed  the  adequacy  of  the  formal  written 
charter  on  an  annual  basis.  The  charter  must 
specify  the  following: 

(i)  the  scope  of  the  audit  committee's 
responsibilities,  and  how  it  carries  out  those 
responsibilities,  including  structure, 
processes,  and  membership  requirements; 

(ii)  the  audit  committee's  responsibility  for 
ensuring  its  receipt  from  the  outside  auditors 
of  a  formal  written  statement  delineating  all 
relationships  between  the  auditor  and  the 
company,  consistent  with  Independence 
Standards  Board  Standard  1,  and  the  audit 
committee's  responsibility  for  actively 
engaging  in  a  dialogue  with  the  auditor  with 
respect  to  any  disclosed  relationships  or 
services  that  may  impact  the  objectivity  and 
independence  of  the  auditor  and  for  taking, 
or  recommending  that  the  full  board  take, 
appropriate  action  to  ensure  the 
independence  of  the  outside  auditor;  and 


(Hi)  the  outside  auditor's  ultimate 
accountability  to  the  board  of  directors  and 
the  audit  committee,  as  representatives  of 
shareholders,  and  these  shareholder 
representatives'  ultimate  authority  and 
responsibility  to  select,  evaluate,  and.  where 
appropriate,  replace  the  outside  auditor  (or 
to  nominate  the  outside  auditor  to  be 
proposed  for  shareholder  approval  in  any 
proxy  statement). 

(b)  Composition 

(i)  Each  issuer  must  have,  and  certify  that 
it  has  and  will  continue  to  have,  an  audit 
committee  of  at  least  three  members, 
comprised  solely  of  independent  directors, 
each  of  whom  is  able  to  read  and  understand 
fundamental  financial  statements,  including 
a  company's  balance  sheet,  income 
statement,  and  cash  flow  statement  or  will 
become  able  to  do  so  within  a  reasonable 
period  of  time  after  his  or  her  appointment 
to  the  audit  committee.  Additionally,  each 
issuer  must  certify  that  it  has,  and  will 
continue  to  have,  at  least  one  member  of  the 
audit  committee  that  has  past  employment 
experience  in  finance  or  accounting,  requisite 
professional  certification  in  accounting,  or 
any  other  comparable  experience  or 
background  which  results  in  the  individual's 
financial  sophistication,  including  being  or 
having  been  a  chief  executive  officer,  chief 
financial  officer  or  other  senior  officer  with 
financial  oversight  responsibilities. 

(ii)  Notwithstanding  paragraph  (i)  one 
director  who  is  not  independent  as  defined 
in  Rule  4200,  and  is  not  a  current  employee 
or  an  immediate  family  member.of  such 
employee,  may  be  appointed  to  the  audit 
committee,  if  the  board,  under  exceptional 
and  limited  circumstances,  determines  that 
membership  on  the  committee  by  the 
individual  is  required  by  the  best  interests  of 
the  corporation  and  its  shareholders,  and  the 
board  discloses,  in  the  next  annual  proxy 
statement  subsequent  to  such  determination, 
the  nature  of  the  relationship  and  the  reasons 
for  that  determination. 

(Hi)  Exception  for  Small  Business  Filers — 
Paragraphs  (b)(i)  and  (b)(ii)  do  not  apply  to 
issuers  that  file  reports  under  SEC  Regulation 
S-B.  Such  issuers  must  establish  and 
maintain  an  Audit  Committee  of  at  least  two 
members,  a  majority  of  the  members  of  which 
shall  be  independent  directors. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

In  February  1999,  the  Blue  Ribbon 
Committee  on  Improving  the 
Effectiveness  of  Corporate  Audit 
Committees  ("Blue  Ribbon  Committee") 
issued  a  report  containing  ten 
recommendations  aimed  at 
strengthening  the  independence  of  the 
audit  committee;  making  the  audit 
committee  more  effective;  and 
addressing  mechanisms  for 
accountability  among  the  audit 
committee,  the  outside  auditors,  and 
management.  3  In  response  to  the  Blue 
Ribbon  Committee's  six 
recommendations  regarding  listing 
standards,  the  Exchange  proposes  these 
rule  changes  relating  to  its  audit 
committee  requirements.  These  changes 
faU  into  three  general  areas:  (1)  The 
definition  of  independence;  (2)  the 
structiire  and  membership  of  the  audit 
committee;  and  (3)  the  audit  committee 
charter. 

With  regard  to  the  definition  of 
independence,  the  Exchange  proposes 
to  provide  greater  specificity  for  all 
directors,  not  just  for  those  serving  on 
the  audit  committee.  Specifically, 
consistent  with  the  recommendations  of 
the  Blue  Ribbon  Committee,  the 
Exchange  proposes  to  augment  its 
current  definition  of  "independent 
director"  with  five  relationships  that 
would  disqualify  a  director  bom  being 
considered  independent  because  these 
relationships  could  impair  a  director's 
independent  judgment  as  a  result  of 
financial,  familial,  or  other  material  ties 
to  management  or  the  corporation.  The 
first  of  these  relationships  is  a  director 
who  is  employed  by  the  corporation  or 
any  of  its  affiliates  for  the  current  year 
or  any  of  the  past  three  years.  The 
second  is  a  director  who  accepts  any 
compensation  from  the  corporation  or 
any  of  its  affiliates  in  excess  of  $60,000 
during  the  previous  fiscal  year,  other 
than  compensation  for  board  service, 
benefits  under  a  tax-qualified  retirement 
plan,  or  non-discretionary 
compensation.  The  third  relationship  is 
a  director  who  is  a  member  of  the 
immediate  family  of  an  individual  who 
is,  or  has  been  in  any  of  the  past  three 
years,  employed  by  the  corporation  or 
any  of  its  affiliates  as  an  executive 
officer.  The  fourth  relationship  is  a 
director  who  is  a  partner  in,  or  a 


'  Report  and  Becommendations  of  the  Blue 
Riolxjn  Committee  on  Improving  the  Effectiveness 
of  Corporate  Audit  Committees  (1999).  A  copy  of 
this  Report  can  be  found  on-line  at 
wvAv.nasdaqnews.com. 
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controlling  shareholder  or  an  executive 
officer  of,  any  for-profit  business 
organization  to  which  the  corporation 
made,  or  from  which  the  corporation 
received,  pajrments  (other  than  those 
arising  solely  from  investments  in  the 
corporation's  securities)  that  exceed  5 
percent  of  the  corporation's  or  business 
organization's  consolidated  gross 
revenues  for  that  year,  or  $200,000, 
whichever  is  more,  in  any  of  the  past 
three  years.  The  final  relationship  is  a 
director  who  is  employed  as  an 
executive  of  another  entity  where  any  of 
the  company's  executives  serve  on  that 
entity's  compensation  committee. 

Although  the  above-enumerated 
relationships  are  similar  to  those 
recommended  by  the  Blue  Ribbon 
Committee,  the  Exchange  looked  to 
existing  SEC  rules  and  other 
pronouncements  to  provide  additional 
specificity.  In  this  regard,  the  five-year 
ban  recommended  by  the  Blue  Ribbon 
Committee  was  reduced  to  three  years, 
which  the  Exchange  views  as  a  more 
reasonable  period  while  still  greater 
than  the  SEC's  rule  144  *  two  year  time 
frame.  Fiulhermore,  although  the  Blue 
Ribbon  Committee  recommended  that  a 
director  who  received  any 
compensation  from  the  corporation 
(other  than  for  board  service  or  imder  a 
tax-qualified  retirement  plan)  be 
disqualified  form  being  considered 
independent,  the  Exchange  believes  that 
a  compensation  threshold  of  $60,000  is 
appropriate  as  it  corresponds  to  the  de 
minimis  threshold  for  disclosure  of 
relationships  that  may  affect  the 
independent  judgment  of  directors  set 
forth  in  SEC  Regulation  S-K,  Item  404.5 
In  addition,  the  Exchange  believes  that 
the  receipt  of  non-discretionary 
compensation  should  not  automatically 
disqualify  a  director  frt>m  being 
considered  independent.  Furthermore, 
the  proposed  rule  change  provides 
further  clarification  of  &e  fourth 
relationship  by  specifying  that 
payments  resiilting  solely  from 
investments  in  the  corporation's 
securities  will  not  prevent  a  director 
from  being  considered  independent  and 
by  looking  to  the  American  Law 
Institute's  measurement  of  "significant" 
when  determining  what  payments  to  or 
from  a  company  could  impair  a 
director's  independent  judgment." 
Lastly,  the  Exchange  believes  that  the 
heightened  independence  standard 
should  apply  to  all  issuers  due  to  the 
importance  of  this  issue. 


« 17  CFR  230.144. 
s  17  CFR  229.404. 

'American  Law  Institute,  Principles  of  Corporate 
Governance  §  1.34  (1994). 


With  regard  to  the  structure  and 
membership  qualifications  of  the  audit 
committee,  the  Exchange  proposes  to 
change  the  required  composition  of  the 
audit  committee  from  at  least  two  to  at 
least  three  members.  Furthermore,  the 
audit  committee  must  be  comprised 
solely  of  independent  directors  rather 
than  a  majority  of  independent 
directors.  The  Exchange  is  conscious  of 
the  fact  that  in  exceptional 
circumstances,  issuers  may 
appropriately  conclude  that  it  would  be 
in  the  best  interests  of  a  corporation  for 
a  non-independent  director  to  serve  on 
the  audit  committee.  In  such 
exceptional  and  limited  circumstances, 
a  non-independent  director  can  serve  on 
the  audit  committee,  provided  that  the 
board  determines  that  it  is  required  by 
the  best  interests  of  the  corporation  and 
its  shareholders,  and  the  board  discloses 
the  reasons  for  the  determination  in  the 
next  annual  proxy  statement.  Due  to  the 
nature  of  this  exception,  however,  a 
corporation  could  have  no  more  than 
one  non-independent  director  serving 
on  its  audit  committee.  Also,  current 
employees  or  officers,  or  their 
immediate  family  members  may  not 
serve  on  the  audit  committee  imder  this 
exception. 

As  a  result  of  the  audit  committee's 
responsibility  with  respect  to  a 
corporation's  accounting  and  financial 
reporting,  the  Exchange  believes  that 
audit  committee  members  should  have 
a  basic  imderstanding  of  financial 
statements.  As  such,  the  proposed  rule 
change  requires  that  each  member  of  the 
audit  committee  be  able  to  read  and 
understand  fundamental  financial 
statements,  including  a  company's 
balance  sheet,  income  statement,  and 
cash  flow  statement  or  become  able  to 
do  so  within  a  reasonable  period  of  time 
after  his  or  her  appointment  to  the  audit 
committee.  Furthermore,  in  order  to 
further  enhance  the  effectiveness  of  the 
audit  conunittee,  at  least  one  member  of 
the  audit  committee  must  have  past 
emplo3rment  experience  in  finance  or 
accoimting,  requisite  professional 
certification  in  accoimting,  or  any  other 
comparable  experience  or  background 
which  results  in  the  individual's 
financial  sophistication,  including  being 
or  having  been  a  chief  executive  officer, 
chief  financial  officer,  or  other  senior 
officer  with  financial  oversight 
responsibilities. 

'The  Exchange  is  sensitive  to  the 
potential  biuden  that  the  proposed 
changes  to  the  audit  committee 
composition  requirements  may  place  on 
small  companies.  Therefore,  the 
Exchange  proposes  to  exempt  those 
corporations  that  file  under  SEC 
Regulation  S-B  from  these  proposed 


changes.  Corporations  that  are  small 
business  filers  will  be  held  to  the 
existing  Exchange  requirements  with 
respect  to  audit  committee  composition, 
that  is,  they  must  maintain  an  audit 
committee  of  at  least  two  members,  a 
majority  of  whom  are  independent 
directors. 

With  regard  to  the  audit  committee 
charter,  the  Exchange  believes  that  a 
written  charter  would  help  the  audit 
committee  as  well  as  management  and 
the  corporation's  auditors  recognize  the 
function  of  the  audit  committee  and  the 
relationship  among  these  parties.  As 
such,  the  proposed  rule  change  would 
require  each  audit  committee  to  adopt  a 
formal  written  charter.  This  charter 
must  specify  the  scope  of  the  audit 
committee's  responsibilities,  and  how  it 
carries  out  those  responsibilities, 
including  structiu«,  processes,  and 
membership  requirements.  In  addition, 
the  charter  must  specify  the  audit 
committee's  responsibility  for  ensuring 
its  receipt  from  the  outside  auditors  of 
a  formal  written  statement  delineating 
all  relationships  between  the  auditor 
and  the  company,  consistent  with 
Independence  Standards  Board  \J  and 
the  audit  committee's  responsibility  for 
actively  engaging  in  a  dialogue  with  the 
auditor  with  respect  to  any  disclosed 
relationships  or  services  that  may 
impact  the  objectivity  and 
independence  of  the  auditor  and  for 
taking,  or  recommending  that  the  full 
board  take  appropriate  action  to  ensure 
the  independence  of  the  outside  auditor. 
Also,  the  charter  must  specify  the 
outside  auditor's  ultimate  accountability 
to  the  board  of  directors  and  the  audit 
committee,  as  representatives  of 
shareholders,  and  these  shareholder 
representatives'  ultimate  authority  and 
responsibility  to  select,  evaluate,  and, 
where  appropriate,  replace  the  outside 
auditor  (or  to  nominate  the  outside 
auditor  to  be  proposed  for  shareholder 
approval  in  any  proxy  statement). 
Issuers  would  be  required  to  review 
their  charter  on  an  annual  basis. 

The  Exchange  proposes  to  allow 
directors  serving  on  the  audit  committee 
at  the  time  the  proposed  rule  change  is 
approved  by  the  Commission  to 
continue  serving  on  the  audit  committee 
until  they  are  re-elected  or  replaced. 
The  Exchange  also  believes  that  the  new 
rules  should  be  made  effective  18 
months  after  the  proposed  rule  change 
is  approved  by  the  Commission  to 
provide  issuers  adequate  time  to  recruit 
the  requisite  members. 


'Independence  Standard  No.  1,  Independence 
Discussions  with  Audit  Committees  (January  1999), 
which  can  be  found  on-line  at 
www.cpaindependence.org. 


55508  Federal  Register /Vol.  64,  No.  197  /  Wednesday,  October  13,  1999 /Notices 


2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(5)  of  the  Act,"  which 
requires,  among  other  things,  the 
Exchange's  rules  to  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices  and,  in  general,  to 
protect  investors  and  the  public  interest. 
As  noted  above,  the  Exchange's 
proposed  rule  change  is  aimed  at 
improving  the  effectiveness  of  audit 
committees  of  Exchange  issuers,  which 
is  consistent  with  these  goals. 
Accordingly,  this  proposal  is  properly 
within  the  discretion  of  the  Exchange. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  impose  no  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  did  not  solicit  or 
receive  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Efiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 


proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  the  File  No. 
SR-Amex-99-38  and  should  be 
submitted  by  November  3, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

[FR  Doc.  99-26624  Filed  10-12-99;  8:45  am] 
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October  4, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on 
September  29, 1999,  the  National 
Association  of  Securities  Dealers 
("NASDA"  or  "Association"),  through 
its  wholly-owned  subsidiary,  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq"),  filed 
with  the  Securities  and  Exchange 
Conunission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq.  Nasdaq 
has  designated  this  proposal  as  one 
constituting  a  stated  policy  and 
interpretation  with  respect  to  the 
meaning  of  an  existing  rule  under 
Section  19(b)(3)(A}(i)  of  the  Act  ^  and 
Rule  19b-4(fl(l)''  therexmder,  which 
renders  the  rule  effective  upon  the 
Commission's  receipt  of  this  filing.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  fi'om  interested  persons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  filed  with  the  SEC  a  re- 
interpretation  to  NASD  Rules  4632, 
4642,  4652,  and  6620,  regarding  Nasdaq 
riskless  principal  trade  reporting.  The 
purpose  of  this  re-interpretation  of 
NASD  Rules  4632,  4642,  4652,  and 
6620,  is  to  delay  the  effective  date  of  the 
Nasdaq  riskless  principal  trade 
reporting  rule  changes  announced  in 
SR-NASD-98-59  s  and  the 
interpretation  thereto  file  in  SR-NASD- 
99-39.6 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  far,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  piupose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of ,  and    . 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  March  24, 1999,  the  Commission 
approved  a  proposal  to  amend  the  trade 
reporting  rules  relating  to  riskless 
principal  transactions  in  Nasdaq 
National  Market,  Nasdaq  Small  Cap 
Market,  Nasdaq  convertible  debt,  and 
non-Nasdaq  O'fC  equity  securities 
("Riskless  Principal  Rule  Changes").' 
Under  the  proposed  Riskless  Principal 
Rule  Changes,  a  "riskless"  principal 
transaction  is  one  where  an  NASD 
member,  after  having  received  an  order 
to  buy  (sell)  a  seciu-ity,  purchases  (sells) 
the  security  as  principal  at  the  same 
price  to  satisfy  the  order  to  buy  (sell). 
The  proposed  rule  changes  provide  that 
if  a  transaction  is  "riskless",  the 
offsetting  transaction/leg  (i.e.,  the 
transaction  with  the  customer),  does  not 
need  to  be  reported  to  the  tape. 

When  the  SEC  approved  the  rule 
change,  the  Commission  asked  Nasdaq 
to  submit  an  interpretation  giving 
examples  of  how  mark-ups,  mark- 
downs,  and  other  fees  will  be  excluded 
for  purposes  of  the  amended  riskless 


■  15  U.S.C.  78flb)(5). 


9  17  CFR  20O.3O-3(a)(12). 
'  15  U.S.C.  7Ss(b)(l). 
2  17CFR240.19b-4. 
M5  U.S.C  78s(b)(3)(A)(i). 
« 17  CFR  240.19b-4(f)(l). 


'  Securities  Exchange  Act  Release  No.  40382 
(August  28.  1998).  83  FR  47337  (September  4, 
1998). 

"Securities  Exchange  Act  Release  No.  41731 
(August  11,  1999),  64  FR  44983  (August  18,  1999). 

7  See  Seciirities  Exchange  Act  Release  No.  41208 
(March  24, 1999),  64  FR  15386  (March  31, 1999). 
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principal  rules.^  As  requested,  on 
August  5, 1999,  Nasdaq  filed  SR- 
NASD-99-39  with  the  Commission, 
attached  to  which  was  Notice  to 
Members  99-65,  which  gave  examples 
of  how  mark-ups  and  other  fees  will  be 
excluded  for  purposes  of  the  riskless 
principal  trade  reportilig  rules.  SR- 
NASD-99-39  and  Notice  to  Members 
99-65  were  filed  as  an  interpretation  to 
existing  NASD  Rules  4632,  4642,  and 
6620.^  In  addition  to  giving  examples  of 
how  mark-ups  and  other  fees  will  be 
excluded  for  piuposes  of  the  riskless 
principal  trade  reporting  rules,  Notice  to 
Members  99-65  stated  that  the  rule 
changes  announced  in  SR-NASD-98-59 
and  the  interpretations  to  those  rules 
contained  in  the  Notice  would  become 
effective  on  September  15, 1999. 

Nasdaq  is  filing  this  proposal  to  delay 
implementation  of  the  Nasdaq  Riskless 
Principal  Rule  Changes  until  March  1, 
2000,  because  a  nimiber  of  NASD 
members  have  represented  that  they  are 
unable  to  prepare  their  systems  for 
compliance  with  the  chemges  by  the 
September  30, 1999  deadline.  The  firms' 
inability  to  meet  the  September  30, 1999 
deadline  is  due  (in  large  part)  to  Year 
2000  ("Y2K")  remediation  and  testing 
requirements,  as  well  as  other  code 
changes.  In  addition,  the  firms  have 
represented  that,  due  to  a  Y2K  code 
freeze — which  most  firms  will 
implement  from  September  30, 1999, 
imtil  mid-January  2000 — they  will  not 
be  able  to  complete  programming  for  the 
Riskless  Principal  Rule  Changes  until 
the  end  of  the  first  Quarter  of  2000. 

Specifically,  Nasdaq  received  a  letter 
dated  September  3, 1999  ("September  3 
Letter"),^"  and  a  letter  dated  August  27, 
1999  ("August  27  Letter"),' » in  which 
the  signatory  NASD  member  firms 
requested  a  delay  of  the  implementation 


"  See  id.  at  footnote  15. 

9  See  Securities  Exchange  Act  Release  No.  41731 
(August  11,  1999),  64  FR  44983  (August  18. 1999) 
(SR-NASD-99-39). 

10  The  September  3  Letter  was  submitted  to 
Robert  E.  Aber,  Senior  Vice  President  and  General 
Counsel,  The  Nasdaq  Stock  Market,  Inc.,  from 
Richard  T.  Sharp.  Solomon,  Zander,  Ellenhom 
Frischer  &  Sharp,  on  behalf  of  the  following  NASD 
member  firms:  Banc  of  America  Securities;  Cantor 
Fitzgerald  &  Co.;  Deutsche  Bank  Securities,  Inc.; 
Fidelity  Capital  Markets:  Herzog,  Heine,  Geduld, 
Inc.;  ).P.  Morgan  Securities.  Inc.;  Knight  Securities 
LP.;  Mayer  &  Schweitzer,  Inc.:  OLDE  Discount 
Corporation;  Paine  Webber  IncorfKjrated;' Sherwood 
Securities  Corp.;  Spear,  Leeds  &  Leeds  &  Kellogg 
Capital  Markets;  Warburg  Dillon  Read  LLC:  and 
Weeden  &  Co. 

"  The  August  27  letter  was  submitted  to  Robert 
E.  Aber,  Senior  Vice  President  and  General  Counsel, 
The  Nasdaq  Stock  Market,  Inc..  and  was  signed  by 
the  following  NASD  member  firms:  Merrill  Lynch, . 
Pierce,  Fenner  &  Smith;  Morgan  Stanley  Dean 
Witter;  Salomon,  Smith  Barney;  Credit  Suisse  First 
Boston  Corporation;  Donaldson,  Luftkin  &  Jenrette 
Securities;  Goldman,  Sachs  &  Co.;  and  Lehman 
Brothers  Inc. 


of  the  Riskless  Principal  Rule  Changes. 
The  August  27  Letter  stated  that  the 
signatory  NASD  member  firms 
("Firms")  were  requesting  a  delay 
because  they  need  additional  time  to 
implement  the  sophisticated  software 
changes  necessary  to  modify  their 
trading  systems.  In  addition,  the  August 
27  Letter  represented  that  most  firms  in 
the  industry  have  taken  the  prudent  step 
of  imposing  freezes  on  system  changes 
beginning  as  early  as  September  15, 
1999,  to  ensure  a  smooth  Y2K 
transition.  The  letter  further  stated  that 
meeting  the  September  30, 1999 
implementation  deadline,  however, 
could  have  a  significant  impact  on  the 
Firms'  Y2K  efforts.  The  August  27  Letter 
represented  that  the  Firms  will  work 
closely  with  the  NASD  and  Nasdaq  to 
ensure  a  smooth  implementation  of  the 
new  reporting  requirement  after  the 
Firms  have  successfully  met  the 
challenges  presented  by  the  Y2K 
transition. '2 

The  September  3  Letter  stated  that, 
given  the  complexity  of  programming 
changes  required  by  the  Riskless 
Principal  Rule  Changes  in  combination 
with  Y2K  approaching,  it  would  be 
difficult  for  the  14  signatory  firms  to 
meet  the  September  30, 1999 
implementation  date.  The  letter 
represented  that  systems  persoimel  at 
each  of  the  14  firms  have  indicated  that 
the  programming  changes  necessitated 
by  the  Riskless  Principal  Rule  Changes 
are  very  complicated  and  would  require 
significant  programming  and  testing. 
The  September  3  Letter  stated  that  since 
the  adoption  of  the  Riskless  Principal 
Rule  Changes,  the  NASD  has  issued 
Notice  to  Members  99-65  (August  1999), 
which  raises  several  issues  of 
application  and  interpretation,  the 
resolution  of  which  may  require  further 
programming  changes.  The  September  3 
Letter  requested  additional  time  to 
reasonably  assure  that  programming 
changes  are  properly  analyzed  and 
implemented. 

Nasdaq  believes  that  a  delay  in  the 
implementation  of  the  Nasdaq  Riskless 
Principal  Rule  Changes  is  reasonable  in 
light  of  the  Y2K  remediation  efforts,  the 
code  freeze  that  most  NASD  members 
will  observe,  and  the  programming 
changes  required  by  the  rule  change. 
Nasdaq  believes  it  would  not  be  prudent 
or  consistent  with  Section  15A  of  the 
Act "  to  require  members  to  implement 
substantial  system  changes  at  a  time 
when  they  are  focusing  significant 
resources  and  time  to  perform  Y2K 


testing  to  insure  the  integrity  of  their 
major  market  systems.  Thus,  Nasdaq 
believes  that  the  proposed  rule  change 
is  consistent  with  the  provisions  of 
Section  15A(b){6)  i^  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to,  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  residt  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Efiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(i)  15  of  the  Act  and  Rule  19b- 
4(f)(1)  thereunder,'^  in  that  it 
constitutes  a  stated  policy  and 
interpretation  with  respect  to  the 
meaning  of  an  existing  rule. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  simimarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  die  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609,  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 


'^  The  letter  also  stated  that  the  Firms  support  the 
rule  change  because  it  will  reduce  transaction  fees, 
including  SEC  fees. 

"15U.S.C.  780-3. 


>*  15  U.S.C.  78o-3(b)(6). 
•M5U.S.C.  78s(b)(3)(A)(i). 
'•17CFR240.19b-4(f)(l). 
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communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-99-52,  and  should  be 
submitted  by  November  3, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  99-26621  Filed  10-12-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[fMMM  No.  34-41962;  File  No.  SR-NASI>- 
99-4ai 

S«lf-R«gulatory  Organizations;  Notice 
of  Rling  of  Propoaad  Rula  Change  by 
National  Association  of  Sscurltles 
Dealers,  Inc.  Amending  Nasdaq's  Audit 
Commlttss  Rsqulrements 

October  6, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on 
September  20, 1999,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association"),  throughits 
wholly  owned  subsidiary,  The  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq"),  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  n,  and  III  below,  which  Items 
have  been  prei>aTed  by  Nasdaq.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self'Regalatoiy  Organization's 
Statement  of  the  Terms  of  Sniistance  of 
the  Propmed  Role  Change 

Nasdaq  has  filed  with  the 
Commission  a  proposed  rule  change 
amending  its  definition  of 
independence  and  its  audit  committee 
requirements.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  italicized;  proposed 
deletions  are  in  brackets. 


"17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  788(b)(1). 
M7CFR240.19b-l. 


Rule  4200.  DEFIMTIONS 

(a)  For  purposes  of  the  Rule  4000 
Series,  unless  the  context  requires 
otherwise: 

(1)-(14)  No  change 

(15)  "Independent  director"  means  a 
person  other  than  an  officer  or  eqiployee 
of  the  company  or  its  subsidiaries  or  any 
other  individual  having  a  relationship 
which,  in  the  opinion  of  the  company's 
board  of  directors,  would  interfere  with 
the  exercise  of  independent  judgment  in 
carrying  out  the  responsibilities  of  a 
director.  The  following  persons  shall  not 
be  considered  independent: 

(a)  a  director  who  is  employed  by  the 
corporation  or  any  of  its  affiliates  for  the 
current  year  or  any  of  the  past  three 
years; 

(b)  a  director  who  accepts  any 
compensation  from  the  corporation  or 
any  of  its  affiliates  in  excess  of  $60,000 
during  the  previous  fiscal  year,  other 
than  compensation  for  board  service, 
benefits  under  a  tax-qualified  retirement 
plan,  or  non-discretionary 
compensation: 

(c)  a  director  who  is  a  member  of  the 
immediate  family  of  an  individual  who 
is,  or  has  been  in  any  of  the  past  three 
years,  employed  by  the  corporation  or 
any  of  its  affiliates  as  an  executive 
officer.  Immediate  family  includes  a 
person's  spouse,  parents,  children, 
siblings,  mother-in-law,  father-in-law, 
brother-in-law,  sister-in-law,  and 
anyone  who  resides  in  such  person's 
home; 

(d)  a  director  who  is  a  partner  in,  or 
a  controlling  shareholder  or  an 
executive  officer  of,  any  for-profit 
business  orgaiuzation  to  which  the 
corporation  made,  or  from  which  the 
corporation  received,  payments  (other 
than  those  arising  solely  from 
investments  in  the  corporation's 
securities)  that  exceed  5%  of  the 
corporation's  or  business  organization's 
consolidated  gross  revenues  for  that 
year,  or  $200,000,  whichever  is  more,  in 
any  of  the  past  three  years; 

(e)  a  director  who  is  employed  as  an 
executive  of  another  entity  where  any  of 
the  company's  executives  serve  on  that 
entity's  compensation  committee. 

{15>-(36)  renumbered  as  (16)-(37) 

(b)  No  change 

Rule  4310.  Qualification  Requirements 
for  Domestic  and  Canadian  Securities 

To  qualify  for  inclusion  in  Nasdaq,  a 
security  of  a  domestic  or  (Canadian 
issuer  shall  satisfy  all  applicable 
requirements  contained  in  paragraphs 
(a)  or  (b),  and  (c)  hereof. 

(a)-(b)  No  change 

(c)  In  addition  to  the  requirements 
contained  in  paragraph  (a)  or  (b)  above, 


and  unless  otherwise  indicated,  a 
security  shall  satisfy  the  following 
criteria  for  inclusion  in  Nasdaq: 
(l)-(24)  No  change 

(25)  Corporate  (Governance 
Requirements 

*        it        *        *        * 

(A)  No  change 

(B)  Independent  Directors 
Each  issuer  shall  maintain  a 

[rninimiim  of  two]  sufficient  number  of 
independent  directors  on  its  board  of 
directors  to  satisfy  the  audit  committee 
requirement  set  forth  in  Rule 
4310(c)(26)(B). 
[(C)  Audit  (Committee 
Each  issuer  shall  establish  and 
maintain  an  Audit  Committee,  a 
majority  of  the  members  of  which  shall 
be  independent  directors.] 
(D)-{H)  renumbered  as  (C)-(G) 

(26)  Audit  Committee 

(A)  Audit  Committee  Charter 

Each  Issuer  must  certify  that  it  has 
adopted  a  formal  written  audit 
committee  charter  and  that  the  Audit 
Committee  has  reviewed  and  reassessed 
the  adequacy  of  the  formal  written 
charter  on  an  armual  basis.  The  charter 
must  specify  the  following: 

(i)  the  scope  of  the  audit  committee's 
responsibilities,  and  how  it  carries  out 
those  responsibilities,  including 
structure,  processes,  and  membership 
requirements; 

(ii)  the  audit  committee's 
responsibility  for  ensuring  its  receipt 
from  the  outside  auditors  of  a  formal 
written  statement  delineating  all 
relationships  between  the  auditor  and 
the  company,  consistent  with 
Independence  Standards  Board 
Standard  1,  and  the  audit  committee's 
responsibility  for  actively  engaging  in  a 
dialogue  with  the  auditor  with  respect  to 
any  disclosed  relationships  or  services 
that  may  impact  the  objectivity  and 
independence  of  the  auditor  and  for 
taking,  or  recommending  that  the  full 
board  take,  appropriate  action  to  ensure 
the  independence  of  the  outside  auditor; 
and 

(Hi)  the  outside  auditor's  ultimate 
accountability  to  the  board  of  directors 
and  the  audit  committee,  as 
representatives  of  shareholders,  and 
these  shareholder  representatives' 
ultimate  authority  and  responsibility  to 
select,  evaluate,  and,  where  appropriate, 
replace  the  outside  auditor  (or  to 
nominate  the  outside  auditor  to  be 
proposed  for  shareholder  approval  in 
any  proxy  statement). 

(B)  Audit  Committee  Composition 

(i)  Each  issuer  must  have,  and  certify 
that  it  has  and  will  continue  to  have,  an 
audit  conunittee  of  at  least  three 
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members,  comprised  solely  of 
independent  directors,  each  of  whom  is 
able  to  read  and  understand 
fundamental  financial  statements, 
including  a  company's  balance  sheet, 
income  statement,  and  cash  flow 
statement  or  will  become  able  to  do  so 
within  a  reasonable  period  of  time  after 
his  or  her  appointment  to  the  audit 
committee.  Additionally,  each  issuer 
must  certify  that  it  has,  and  will 
continue  to  have,  at  least  one  member 
of  the  audit  committee  that  has  past 
employment  experience  in  finance  or 
accounting,  requisite  professional 
certification  in  accounting,  or  any  other 
comparable  experience  or  background 
which  results  in  the  individual's 
financial  sophistication,  including  being 
or  having  been  a  chief  executive  officer, 
chief  financial  officer  or  other  senior 
officer  with  financial  oversight 
responsibilities. 

(ii)  Notwithstanding  paragraph  (i), 
one  director  who  is  not  independent  as 
defined  in  Rule  4200,  and  is  not  a 
current  employee  or  an  immediate 
family  member  of  such  employee,  may 
be  appointed  to  the  audit  committee,  if 
the  board,  under  exceptional  and 
limited  circumstances,  determines  that 
membership  on  the  committee  by  the 
individual  is  required  by  the  best 
interests  of  the  corporation  and  its 
shareholders,  and  the  board  discloses, 
in  the  next  annual  proxy  statement 
subsequent  to  such  determination,  the 
nature  of  the  relationship  and  the 
reasons  for  that  determination. 

(Hi)  Exception  for  Small  Business 
Filers— Paragraphs  (B)(i)  and  (B)(ii)  do 
not  apply  to  issuers  that  file  reports 
under  SEC  Regulation  S-B.  Such  issuers 
must  establish  and  maintain  an  Audit 
Committee  of  at  least  two  members,  a 
majority  of  the  members  of  which  shall 
be  independent  directors. 

(26H28)  renumbered  as  (27)-(29) 

(d)  No  change 

Rule  4320.  Qualification  Requirements 
for  Non-Canadian  Foreign  Securities 
and  American  Depositary  Receipts 

To  qualify  for  inclusion  in  Nasdaq,  a 
security  of  a  non-Canadian  foreign 
issuer,  and  American  Depositary 
Receipt  (ADR)  or  similar  security  issued 
in  respect  of  a  security  of  a  foreign 
issuer  shall  satisfy  the  requirements  of 
paragraphs  (a),  (b)  or  (c),  and  (d)  and  (e) 
of  this  Rule. 

{a)-(d)  No  change 

(e)  In  addition  to  the  requirements 
contained  in  paragraphs  (a),  (b)  or  (c), 
and  (d),  the  secxulty  shall  satisfy  the 
following  criteria  for  inclusion  in 
Nasdaq: 

(l)-(20)  No  change 


(21)  Corporate  Governance 
Requirements — No  provisions  of  this 
subparagraph  or  of  subparagraph  [(23)] 
(24)  shall  be  construed  to  require  any 
foreign  issuer  to  do  any  act  that  is 
contrary  to  a  law,  rule  or  regulation  of 
any  public  authority  exercising 
jurisdiction  over  such  issuer  or  that  is 
contrary  to  generally  accepted  business 
practices  in  the  issuer's  country  of 
domicile.  Nasdaq  shall  have  the  ability 
to  provide  exemptions  from  the 
applicability  of  these  provisions  as  may 
be  necessary  or  appropriate  to  carry  out 
this  intent. 

Nasdaq  shall  review  the  issuer's  past 
corporate  governance  activities.  This 
review  may  include  activities  taking 
place  while  the  issuer  is  listed  on 
Nasdaq  or  an  exchange  that  imposes 
corporate  governance  requirements,  as 
well  as  activities  taking  place  after  the 
issuer  is  no  longer  listed  on  Nasdaq  or 
an  exchange  that  imposes  corporate 
governance  requirements.  Based  on 
such  review,  Nasdaq  may  take  any 
appropriate  action,  including  placing  of 
restrictions  on  or  additional 
requirements  for  listing,  or  the  denial  of 
listing  of  a  security  if  Nasdaq 
determines  that  there  have  been 
violations  or  evasions  of  such  corporate 
governance  standards.  Determinations 
under  this  subparagraph  shall  be  made 
on  a  case-by-case  basis  as  necessary  to 
protect  investors  and  the  public  interest. 

(A)  No  change 

(B)  Independent  Directors 
Each  issuer  shall  maintain  a 

[minimum  of  two]  sufficient  number  of 
independent  directors  on  its  board  of 
directors  to  satisfy  the  audit  committee 
requirement  set  forth  in  Rule 
4320(c)(22)(B). 
[(C)  Audit  Committee 
Each  issuer  shall  establish  and 
maintain  an  Audit  Committee,  a 
majority  of  the  members  of  which  shall 
be  independent  directors.] 
(D)-(H)  renumbered  as  (C)-(G) 

(22)  Audit  Committee 

(A)  Audit  Committee  Charter 

Each  Issuer  must  certify  that  it  has 
adopted  a  formal  written  audit 
committee  charter  and  the  Audit 
Committee  has  reviewed  and  reassessed 
the  adequacy  of  the  formal  written 
charter  on  an  annual  basis.  The  charter 
must  specify  the  follow: 

(i)  the  scope  of  the  audit  committee's 
responsibilities,  and  how  it  carries  out 
those  responsibilities,  including 
structure,  processes,  and  membership 
requireinents; 

(ii)  the  audit  committee's 
responsibility  for  ensuring  its  receipt 
from  the  outside  auditors  of  a  formal 
written  statement  delineating  all 


relationships  between  the  auditor  and 
the  company,  consistent  with 
Independence  Standards  Board 
Standard  1,  and  the  audit  committee's 
responsibility  for  actively  engaging  in  a 
dialogue  with  the  auditor  with  respect  to 
any  disclosed  relationships  or  services 
that  may  impact  the  objectivity  and 
independence  of  the  auditor  and  for 
taking,  or  recommending  that  the  full 
board  take,  appropriate  action  to  ensure 
the  independence  of  the  outside  auditor; 
and 

(Hi)  the  outside  auditor's  ultimate 
accountability  to  the  board  of  directors 
and  the  audit  committee,  as 
representatives  of  shareholders,  and 
these  shareholder  representatives' 
ultimate  authority  and  responsibility  to 
select,  evaluate,  and,  where  appropriate, 
replace  the  outside  auditor  (or  to 
nominate  the  outside  auditor  to  be 
proposed  for  shareholder  approval  in 
any  proxy  statement). 

(B)  Audit  Committee  Composition 

(i)  Each  issuer  must  have,  and  certify 
that  it  has  and  will  continue  to  have,  an 
audit  committee  of  at  least  three 
members,  comprised  solely  of 
independent  directors,  each  of  whom  is 
able  to  read  and  understand 
fundamental  financial  statements, 
including  a  company's  balance  sheet, 
income  statement,  and  cash  flow 
statement  or  will  become  able  to  do  so 
within  a  reasonable  period  of  time  after 
his  or  her  appointment  to  the  audit 
committee.  Additionally,  each  issuer 
must  certify  that  it  has,  and  will 
continue  to  have,  at  least  one  member 
of  the  audit  committee  that  has  past 
employment  experience  in  finance  or 
accounting,  requisite  professional 
certification  in  accounting,  or  any  other 
comparable  experience  or  background 
which  results  in  the  individual's 
financial  sophistication,  including  being 
or  having  been  a  chief  executive  officer, 
chief  financial  officer  or  other  senior 
officer  with  financial  oversight 
responsibilities. 

(ii)  Notwithstanding  paragraph  (i), 
one  director  who  is  not  independent  as 
defined  in  Rule  4200,  and  is  not  a 
current  employee  or  an  immediate 
family  member  of  such  employee,  may 
be  appointed  to  the  audit  committee,  if 
the  board,  under  exceptional  and 
limited  circumstances,  determines  that 
membership  on  the  committee  by  the 
individual  is  required  by  the  best 
interests  of  the  corporation  and  its 
shareholders,  and  the  board  discloses, 
in  the  next  annual  proxy  statement 
subsequent  to  such  determination,  the 
nature  of  the  relationship  and  the 
reasons  for  that  determination. 
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(Hi)  Exception  for  Small  Business 
Filers— Paragraphs  (B)(i)  and  (B)(ii)  do 
not  apply  to  issuers  that  file  reports 
under  SEC  Regulation  S-B.  Such  issuers 
must  establish  and  maintain  an  Audit 
Committee  of  at  least  two  members,  a 
majority  of  the  members  of  which  shall 
be  independent  directors. 

(22H24)  renumbered  as  (23H25) 

(f)  No  change 

Rule  4460.  Non-Quantitative 
Designation  Criteria  for  Issuers 
Excepting  Limited  Partnerships 

(aHb)  No  change 

(c)  Independent  EHrectors 

Each  NNM  issuer  shall  maintain  a 
[minimum  of  two]  sufficient  number  of 
independent  directors  on  its  board  of 
directors  to  satisfy  the  audit  committee 
requirement  set  forth  in  Rule  4460(d)(2). 

(d)  Audit  Committee 

[Each  NNNM  issuer  shall  establish 
and  maintain  an  Audit  Committee,  a 
majority  of  the  members  of  which  shall 
be  independent  directors.] 

(1)  Audit  Committee  Charter 

Each  Issuer  must  certify  that  it  has 
adopted  a  formal  written  audit 
committee  charter  and  that  the  Audit 
Committee  has  reviewed  and  reassessed 
the  adequacy  of  the  formal  written 
charter  on  an  annual  basis.  The  charter 
must  specify  the  following: 

(A)  the  scope  of  the  audit  committee's 
responsibilities,  and  how  it  carries  out 
those  responsibilities,  including 
structure,  processes,  and  membership 
requirements; 

(B)  the  audit  committee's 
responsibility  for  ensuring  its  receipt 
from  the  outside  auditors  of  a  formal 
written  statement  delineating  all 
relationships  between  the  auditor  and 
the  company,  consistent  with 
independence  Standards  Board 
Standard  1,  and  the  audit  committee's 
responsibility  for  actively  engaging  in  a 
dialogue  with  the  auditor  with  respect  to 
any  disclosed  relationships  or  services 
that  may  impact  the  objectivity  and 
independence  of  the  auditor  and  for 
taking,  or  recommending  that  the  full 
board  take,  appropriate  action  to  ensure 
the  independence  of  the  outside  auditor; 
and 

(C)  the  outside  auditor's  ultimate 
accountability  to  the  board  of  directors 
and  the  audit  committee,  as 
representatives  of  shareholders,  and 
these  shareholder  representatives' 
ultimate  authority  and  responsibility  to 
select,  evaluate,  and,  where  appropriate, 
replace  the  outside  auditor  (or  to 
nominate  the  outside  auditor  to  be 
proposed  for  shareholder  approval  in 
any  proxy  statement). 


(2)  Audit  Committee  Composition 

(A)  Each  issuer  must  have,  and  certify 
that  it  has  and  will  continue  to  have,  an 
audit  connmittee  of  at  least  three 
members,  comprised  solely  of 
independent  directors,  each  of  whom  is 
able  to  read  and  understand 
fundamental  financial  statements, 
including  a  company's  balance  sheet, 
income  statement,  and  cash  flow 
statement  or  will  become  able  to  do  so 
within  a  reasonable  period  of  time  after 
his  or  her  appointment  to  the  audit 
committee.  Additionally,  each  issuer 
must  certify  that  it  has,  and  will 
continue  to  have,  at  least  one  member 
of  the  audit  committee  that  has  past 
employment  experience  in  finance  or 
accounting,  requisite  professional 
certification  in  accounting,  or  any  other 
comparable  experience  or  background 
which  results  in  the  individual's 
financial  sophistication,  including  being 
or  having  been  a  chief  executive  officer, 
chief  financial  officer  or  other  senior 
officer  with  financial  oversight 
responsibilities. 

(B)  Notwithstanding  paragraph  (i), 
one  director  who  is  not  independent  as 
defined  in  Rule  4200,  and  is  not  a 
current  employee  or  an  immediate 
family  member  of  such  employee,  may 
be  appointed  to  the  audit  committee,  if 
the  board,  under  exceptional  and 
limited  circumstances,  determines  that 
membership  on  the  committee  by  the 
individual  is  required  by  the  best 
interests  of  the  corporation  and  its 
shareholders,  and  the  board  discloses, 
in  the  next  annual  proxy  statement 
subsequent  to  such  determination,  the 
nature  of  the  relationship  and  the 
reasons  for  that  determination . 

(C)  Exception  for  Small  Business 
Filers— Paragraphs  (2)(A)  and  (2)(B)  do 
not  apply  to  issuers  that  file  reports 
under  SEC  Regulation  S-B.  Such  issuers 
must  establish  and  maintain  an  Audit 
Committee  of  at  least  two  members,  a 
majority  of  the  members  of  which  shall 
be  independent  directors. 

(eHn)  No  change 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  piirpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  February  1999,  the  Blue  Ribbon 
Committee  on  Improving  the 
Effectiveness  of  Corporate  Audit 
Committees  ("Blue  Ribbon  Committee") 
issue  a  report  containing  ten 
recommendations  aimed  at 
strengthening  the  independence  of  the 
audit  committee;  making  the  audit 
committee  more  effective;  and 
addressing  mechanisms  for 
accountability  among  the  audit 
committee,  the  outside  auditors,  and 
management. 3  In  response  to  the  Blue 
Ribbon  Committee's  six 
recommendations  regarding  listing 
standards,  Nasdaq  proposes  these  rule 
changes  relating  to  its  audit  committee 
requirements.  These  changes  fall  into 
three  general  areas:  (1)  The  definition  of 
independence;  (2)  the  stnict\ire  and 
membership  of  the  audit  committee;  and 
(3)  the  audit  committee  charter. 

With  regard  to  the  definition  of 
independence,  Nasdaq  proposes  to 
provide  greater  specificity  for  all 
directors,  not  just  for  those  serving  on 
the  audit  committee.  Specifically, 
consistent  with  the  recommendations  of 
the  Blue  Ribbon  Committee,  Nasdaq 
proposes  to  augment  its  ciirrent 
de&iition  of  "independent  director" 
with  five  relationships  that  would 
disqualify  a  director  from  being 
considered  independent  because  these 
relationships  could  impair  a  director's 
independent  judgment  as  a  result  of 
financial,  familial,  or  other  material  ties 
to  management  or  the  corporation.  The 
first  of  these  relationships  is  a  director 
who  is  employed  by  the  corporation  or 
any  of  its  affiliates  for  the  current  year 
or  any  of  the  past  three  years.  The 
second  is  a  director  who  accepts  any 
compensation  from  the  corporation  or 
any  of  its  affiliates  in  excess  of  $60,000 
during  the  previous  fiscal  year,  other 
than  compensation  for  board  service, 
benefits  under  a  tax-qualified  retirement 
plan,  or  non-discretionary 
compensation.  The  third  relationship  is 
a  director  who  is  a  member  of  the 
immediate  family  of  an  individual  who 
is,  or  has  been  in  any  of  the  past  three 
years,  employed  by  the  corporation  or 
any  of  its  affiliates  as  an  executive 
officer.  The  fourth  relationship  is  a 
director  who  is  a  partner  in,  or  a 
controlling  shareholder  or  an  executive 


'  Report  and  Recommendations  of  the  Blue 
Ribbon  Committee  on  Improving  the  Effectiveness 
of  Corporate  Audit  Committees  (1999  f.  A  copy  of 
this  Report  can  be  found  on-line  at 
www.iiasdaqnews.com. 
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officer  of,  any  for-profit  business 
organization  to  whicb  the  corporation 
made,  or  fixim  which  the  corporation 
received,  payments  (other  than  those 
arising  solely  from  investments  in  the 
corporation's  securities)  that  exceed  5 
percent  of  the  corporation's  or  business 
organization's  consolidated  gross 
revenues  for  that  year,  or  $200,000, 
whichever  is  more,  in  any  of  the  past 
three  years.  The  final  relationship  is  a 
director  who  is  employed  as  an 
executive  of  another  entity  where  any  of 
the  company's  executives  serve  an  that 
entity's  compensation  committee. 

Although  the  above-enumerated 
relationships  are  similar  to  those 
recommended  by  the  Blue  Ribbon 
Committee,  Nasdaq  looked  to  existing 
SEC  rules  and  other  pronoimcements  to 
provide  additional  specificity.  In  this 
regard,  the  five-year  ban  recommended 
by  the  Blue  Ribbon  Committee  was 
reduced  to  three  years,  which  Nasdaq 
views  as  a  more  reasonable  period  while 
still  greater  than  the  SEC's  rule  144  ■• 
two  year  time  fi^me.  Furthermore, 
although  the  Blue  Ribbon  Committee 
recommended  that  a  director  who 
received  any  compensation  fi-om  the 
corporation  (other  than  for  board  service 
or  under  a  tax-qualified  retirement  plan) 
be  disqualified  fi-om  being  considered 
independent,  Nasdaq  believes  that  a 
compensation  threshold  of  $60,000  is 
appropriate  as  it  corresponds  to  the  de 
minimis  threshold  for  disclosure  of 
relationships  that  may  affect  the 
independent  judgment  of  directors  set 
forth  in  SEC  Regulation  S-K,  Item  404.5 
In  addition,  Nasdaq  believes  that  the 
receipt  of  non-discretionary 
compensation  should  not  automatically 
disqualify  a  director  from  being 
considered  independent.  Furthermore, 
the  proposed  rule  changes  provides 
further  clarification  of  the  fourth 
relationship  by  specifying  that 
payments  resulting  solely  from 
investments  in  the  corporation's 
securities  will  not  prevent  a  director 
from  being  considered  independent  and 
by  looking  to  the  American  Law 
Institute's  measurement  of  "significant" 
when  determining  what  payments  to  or 
from  a  company  could  impair  a 
director's  independent  judgment.^ 
Finally,  Nasdaq  believes  that  the 
heightened  independence  standard 
should  apply  to  all  issuers  due  to  the 
importance  of  this  issue. 

With  regard  to  the  structiue  and 
membership  qualifications  of  the  audit 
committee,  Nasdaq  proposes  to  change 


« 17  CFR  230.144. 
» 17  CFR  229.404. 

"American  Law  Institute,  Principles  of  Corporate 
Governance  §  1.34  (1994). 


the  required  composition  of  the  audit 
committee  bom  at  least  two  to  at  least 
three  members.  Furthermore,  the  audit 
committee  must  be  comprised  solely  of 
independent  directors  rather  than  a 
majority  of  independent  directors. 
Nasdaq  is  conscious  of  the  fact  that  in 
exceptional  circumstances,  issuers  may 
appropriately  conclude  that  it  would  be 
in  the  best  interests  of  a  corporation  for 
a  non-independent  director  to  serve  on 
the  audit  committee.  In  such 
exception£d  and  limited  circumstances, 
a  non-independent  director  can  serve  on 
the  audit  committee,  provided  that  the 
board  determines  that  it  is  required  by 
the  best  interests  of  the  corporation  and 
its  shareholders,  and  the  board  discloses 
the  reasons  for  the  determination  in  the 
next  annual  proxy  statement.  Due  to  the 
nature  of  this  exception,  however,  a 
corporation  could  have  no  more  than 
one  non-independent  director  serving 
on  its  audit  committee.  Also,  current 
employees  or  officers,  or  their 
immediate  family  members  may  not 
serve  on  the  audit  committee. 

As  a  result  of  the  audit  committee's 
responsibility  with  respect  to  a 
corporation's  accounting  and  financial 
reporting,  Nasdaq  believes  that  audit 
committee  members  should  have  a  basic 
understanding  of  financial  statements. 
As  such,  the  proposed  rule  change 
requires  that  each  member  of  the  audit 
committee  be  able  to  read  and 
understand  fundamental  financial 
statements,  including  a  company's 
balance  sheet,  income  statement,  and 
cash  flow  statement  or  become  able  to 
do  so  within  a  reasonable  period  of  time 
after  his  or  her  appointment  to  the  audit 
committee.  Furthermore,  in  order  to 
further  enhance  the  effectiveness  of  the 
audit  committee,  at  least  one  member  of 
the  audit  committee  must  have  past 
employment  experience  in  finance  or 
accounting,  requisite  professional 
certification  in  accounting,  or  any  other 
comparable  experience  or  backgroimd 
which  results  in  the  individual's 
financial  sophistication,  including  being 
or  having  been  a  chief  executive  officer, 
chief  financial  officer,  or  other  senior 
officer  with  financial  oversight 
responsibilities. 

Nasdaq  is  sensitive  to  the  potential 
burden  that  the  proposed  changes  to  the 
audit  committee  composition 
requirements  may  place  on  small 
companies.  Therefore,  Nasdaq  proposes 
to  exempt  those  corporations  that  file 
under  SEC  Regulation  S-B  from  these 
proposed  changes.  Corporations  that  are 
small  business  filers  will  be  held  to  the 
existing  Nasdaq  requirements  with 
respect  to  audit  committee  composition. 
That  is,  they  must  maintain  an  audit 
committee  of  at  least  two  members,  a 


majority  of  whom  are  independent 
directors. 

With  regard  to  the  audit  committee 
charter,  Nasdaq  believes  that  a  written 
charter  would  help  the  audit  committee 
as  well  as  management  and  the 
corporation's  auditors  recognize  the 
function  of  the  audit  committee  and  the 
relationship  among  these  parties.  As 
much,  the  proposed  rule  change  would 
require  each  audit  committee  to  adopt  a 
formal  written  charter.  This  charts 
must  specify  the  scope  of  the  audit 
committee's  responsibilities,  and  how  it 
carries  out  those  responsibilities, 
including  structure,  processes,  and 
membership  requirements.  In  addition, 
the  charter  must  specify  the  audit 
committee's  responsibility  for  ensuring 
its  receipt  from  the  outside  auditors  of 
a  formal  written  statement  delineating 
all  relationships  between  the  auditor 
and  the  company,  consistent  with 
Independence  Standards  Board 
Standard  IJ  and  the  audit  committee's 
responsibilify  for  actively  engaging  in  a 
dialogue  with  the  auditor  with  respect 
to  any  disclosed  relationships  or 
services  that  may  impact  the  objectivity 
and  independence  of  the  auditor  and  for 
taking,  or  recommending  that  the  full 
board  take  appropriate  action  to  ensure 
the  independence  of  the  outside  auditor. 
Also,  the  charter  must  specify  the 
outside  auditor's  ultimate  accoimtability 
to  the  board  of  directors  and  the  audit 
committee,  as  representatives  of 
shareholders,  and  these  shareholder 
representatives'  ultimate  authority  and 
responsibility  to  select,  evaluate,  and, 
where  appropriate,  replace  the  outside 
auditor  (or  to  nominate  the  outside 
auditor  to  be  proposed  for  shareholder 
approval  in  any  proxy  statement). 
Issuers  would  be  required  to  review 
their  charter  on  an  annual  basis. 

Nasdaq  proposes  to  allow  directors 
serving  on  the  audit  committee  at  the 
time  the  proposed  nde  change  is 
approved  by  the  Commission  to 
continue  serving  on  the  audit  committee 
until  they  are  re-elected  or  replaced. 
Nasdaq  also  believes  that  the  new  rules 
should  be  made  effective  18  months 
after  the  proposed  rule  change  is 
approved  by  the  Commission  to  provide 
issuers  adequate  time  to  recruit  the 
requisite  members. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 


~  Independence  Standard  No.  1 ,  Independence 
Discussions  with  Audit  Committees  (January  1999). 
This  Standard  can  be  found  on-linie  at 
www.cpaindependence.otg. 
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Act"  which  requires,  among  other 
things,  that  the  Association's  rules  to  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices  and,  in 
general,  to  protect  investors  and  the 
public  interest.  As  noted  above, 
Nasdaq's  proposed  rule  change  is  aimed 
at  improving  the  effectiveness  of  audit 
committees  of  Nasdaq  Issuers,  which  is 
consistent  with  these  goals. 
Accordingly,  this  proposal  is  properly 
within  the  discretion  of  the  Association. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
biirden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  E£6ectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 

rnmmi—inn  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  die  Commission  may  designate,  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  FifUi  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  Uiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 


public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  File  No. 
SR-NASD-99-48  and  should  be 
submitted  by  November  3, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  99-26622  Filed  10-12-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41980;  RIe  No.  SR-NYSE- 
99-39] 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc. 
Amending  Audit  Committee 
Requirements  of  Listed  Companies 

October  6. 1999. 

Ihusuant  to  Section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act")  1  and  Rules  19b-4  thereunder,^ 
notice  is  hereby  given  that  on 
September  22, 1999,  the  New  York 
Stock  Exchange,  Inc.  ("Exchange"  or 
"NYSE")  filed  witii  the  Securities  and 
Exchange  Commission  ("Commission" 
or  "SEC")  the  proposed  rule  change  as 
described  in  Items  I,  n,  and  III  below, 
which  Items  have  been  prepared  by  the 
Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change    - 

The  Exchange  proposes  to  amend 
Paragraph  303  of  its  Listed  Company 
Manual  (the  "Manual").  The  rule 
change  amends  the  Exchange's  policy 
applicable  to  audit  committee 
requirements  of  listed  companies.  The 
text  of  the  proposed  rule  change  is  as 
follows. 

NYSE  Listed  Company  Manual 


•15  U.S.C.  78o-3(b)(6). 


« 17  CFR  200.30-3(a)(12). 
■  15  U.S.C.  78s(b)(l)- 
'17CFR240.19b-4. 


Section  3 

Corporate  Responsibility 

[Section  303.00  is  being  replaced  in  its 
entirety  with  the  following  (except  the 
parenthetical  reference  to  outside  directors}] 

303.00  Corporate  Governance  Standards 

In  addition  to  the  numerical  listing 
standards,  theExchange  has  adopted  certain 
corporate  governance  listing  standards.  These 
standards  apply  to  all  companies  listing 
common  stock  on  the  Exchange.  However, 
the  Exchange  does  not  apply  a  particular 
standard  to  a  non-U.S.  company  if  the 
company  provides  the  Exchange  with  a 
written  certification  from  independent 
counsel  of  the  company's  country  of  domicile 
stating  that  the  company's  corporate 
goyemance  practices  comply  with  home 
country  law  and  the  rules  of  the  principal 
securities  market  for  the  company's  stock 
outside  the  United  States. 

303.01  Audit  Conunittee 

(A)  Audit  Committee  Policy.  Each  company 
must  have  a  qualified  audit  committee. 

(B)  Requirements  for  a  Qualified  Audit 
Committee. 

(1)  Formal  Charter.  Each  audit  committee 
must  adopt  a  formal  written  charter  that  is 
approved  by  the  Board  of  Directors.  The 
audit  committee  must  review  and  reassess 
the  adequacy  of  the  audit  committee  charter 
on  an  annual  basis.  The  charter  must  specify 
the  following: 

(a)  The  scope  of  the  audit  committee's 
responsibilities  and  how  it  carries  out  those 
responsibilities,  including  structure, 
processes  and  membership  requirements; 

(b)  That  the  outside  auditor  for  the 
company  is  ultimately  accountable  to  the 
Board  of  Directors  and  audit  committee  of  the 
company,  that  the  audit  committee  and 
Board  of  Directors  have  the  ultimate 
authority  and  responsibility  to  select, 
evaluate  and,  where  appropriate,  replace  the 
outside  auditor  (or  to  nominate  the  outside 

~  auditor  to  be  proposed  for  shareholder 
approval  in  any  proxy  statement);  and 

(c)  That  the  audit  committee  is  responsible 
for  ensuring  that  the  outside  auditor  submits 
on  a  periodic  basis  to  the  audit  committee  a 
formal  written  statement  delineating  all 
relationships  between  the  auditor  and  the 
company  and  that  the  audit  committee  is 
responsible  for  actively  engaging  in  a 
dialogue  with  the  outside  auditor  with 
respect  to  any  disclosed  relationships  or 
services  that  may  impact  the  objectivity  and 
independence  of  the  outside  auditor  and  for 
recommending  that  the  Board  of  Directors 
take  appropriate  action  to  ensure  the 
independence  of  the  outside  auditor. 

(2)  Composition/Expertise  Requirement  of 
Audit  Committee  Members. 

(a)  Each  audit  committee  shall  consist  of  at 
least  three  directors,  all  of  whom  have  no 
relationship  to  the  company  that  may 
interfere  with  the  exercise  of  their 
independence  from  management  and  the 
company  ("Independent"); 

(b)  Each  member  of  the  audit  committee 
shall  be  financially  literate,  as  such 
qualification  is  interpreted  by  the  company's 
Board  of  Directors  in  its  business  judgment, 
or  must  become  financially  literate  within  a 


reasonable  period  of  time  after  his  or  her 
appointment  to  the  audit  committee;  and 

(c)  At  least  one  member  of  the  audit 
committee  must  have  accounting  or  related 
financial  management  expertise,  as  the  Board 
of  Directors  interprets  such  qualiflcation  in 
its  business  judgment. 

(3)  Independence  Requirement  of  Audit 
Committee  Members.  In  addition  to  the 
definition  of  Independent  provided  above  in 
(2)(a),  the  following  restrictions  shall  apply 
to  every  audit  committee  member: 

(a)  Employees.  A  director  who  is  an 
employee  (including  non-employee  executive 
officers)  of  the  company  or  any  of  its 
affiliates  may  not  serve  on  the  audit 
committee  until  three  years  following  the 
termination  of  his  or  her  employment.  In  the 
event  the  employment  relationship  is  with  a 
former  parent  or  predecessor  of  the  company, 
the  director  could  serve  on  the  audit 
committee  after  three  years  following  the 
termination  of  the  relationship  between  the 
company  and  the  former  parent  or 
predecessor. 

(b)  Business  Relationship.  A  director  (i) 
who  is  a  partner,  controlling  shareholder,  or 
executive  officer  of  an  organization  that  has 
a  business  relationship  with  the  company,  or 
(ii)  who  has  a  direct  business  relationship 
with  the  company  (e.g.,  a  cons"'»'<rit)  may 
serve  on  the  audit  committee  only  if  the 
company's  Board  of  Directors  determines  in 
its  business  judgment  that  the  relationship 
does  not  interfere  with  the  director's  exercise 
of  independent  judgment.  In  making  a 
determination  regarding  the  independence  of 
a  director  pursuant  to  this  paragraph,  the 
Board  of  Directors  should  consider,  among 
other  things,  the  materiality  of  the 
relationship  to  the  company,  to  the  director, 
and.  if  applicable,  to  the  organization  with 
which  the  director  is  affiliated. 

"Business  relationships"  can  include 
commercial,  industrial,  banking,  consulting, 
legal,  accounting  and  other  relationships.  A 
director  can  have  this  relationship  directly 
with  the  company,  or  the  director  can  be  a 
partner,  officer  or  employee  of  an 
organization  that  has  such  a  relationship.  The 
director  may  serve  on  the  audit  committee 
without  the  above-referenced  Board  of 
Directors'  determination  after  three  years 
following  the  termination  of,  as  applicable, 
either  (1)  the  relationship  between  the 
organization  with  which  the  director  is 
affiliated  and  the  company,  (2)  the 
relationship  between  the  director  and  his  or 
her  partnership  status,  shareholder  interest  or 
executive  officer  position,  or  (3)  the  direct 
business  relationship  between  the  director 
and  the  company. 

(c)  Cross  Compensation  Committee  Link.  A 
director  who  is  employed  as  an  executive  of 
another  corporation  where  any  of  the 
company's  executives  serves  on  that 
corporation's  compensation  committee  may 
not  serve  on  the  audit  committee. 

(d)  Immediate  Family.  A  director  who  is  an 
Immediate  Family  member  of  an  individual 
who  is  an  executive  office  of  the  company  or 
any  of  its  affiliates  carmot  serve  on  the  audit 
committee  until  three  years  following  the 
termination  of  such  employment 
relationship.  See  para.  303.02  for  deftnition 
of  "Immediate  Family." 


303.02    Application  of  Standards 

(A)  "Immediate  Family"  includes  a 
person's  spouse,  parents,  children,  siblings, 
mothers-in-law  and  fathers-in-law,  sons  and 
daughters-in-law,  brothers  and  sisters-in-law, 
and  anyone  (other  than  employees)  who 
shares  person^s  home. 

(B)  "Affiliate"  includes  a  subsidiary, 
sibling  compauiy,  predecessor,  parent 
company,  or  former  parent  company. 

(C)  Written  Affirmation.  As  part  of  the 
initial  listing  process,  and  with  respect  to  any 
subsequent  changes  to  the  composition  of  the 
audit  committee,  and  otherwise 
approximately  once  each  year,  each  company 
should  provide  the  Exchange  written 
confirmation  regarding: 

(1)  Any  determination  that  the  company's 
Board  of  Directors  has  made  regarding  the 
independence  of  directors  pursuant  to  any  of 
the  subparagraphs  above; 

(2)  The  financial  literacy  of  the  audit    . 
committee  members; 

(3)  "pie  determination  that  at  least  one  of 
the  audit  committee  members  has  accounting 
or  related  financial  management  expertise; 
and 

(4)  The  annual  review  and  reassessment  of 
the  adequacy  of  the  audit  committee  charter. 

(D)  Independence  Requirement  of  Audit 
Committee  Members.  Notwithstanding  the 
requirements  of  subparagraphs  (3)(a)  and 
(3)(d)  of  para.  303.01,  one  director  who  is  no 
longer  an  employee  or  who  is  an  Immediate 
Family  member  of  a  former  executive  officer 
of  the  company  or  its  affiliates,  but  is  not 
considered  independent  pursuant  to  these 
provisions  due  to  the  three-year  restriction 
period,  may  be  appointed,  under  exceptional 
and  limited  circumstances,  to  the  audit 
committee  if  the  company's  board  of 
directors  determines  in  its  business  judgment 
that  membership  on  the  committee  by  the 
individual  is  required  by  the  best  interests  of 
the  corporation  and  its  shareholders,  and  the 
company  discloses,  in  the  next  annual  proxy 
statement  subsequent  to  such  determination, 
the  nature  of  the  relationship  and  the  reasons 
for  that  determination. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  September  1998,  the  Blue  Ribbon 
Committee  on  Improving  the 
Effectiveness  of  Corporate  Audit 
Committees  ("BRC")  was  formed.  The 
BRC  solicited  public  comments  on 
possible  recommendations  in  November 
of  the  same  year.  The  comment  period 
expired  December  1, 1998,  and  earlier 
this  year  the  BRC  compiled  and 
published  a  report  that  contained  ten 
specific  recommendations 
("Recommendations")  to  the  Exchange, 
the  National  Association  of  Securities 
Dealers  ("NASD"),  the  Commission,  and 
the  accounting  profession. 

The  Exchange  distributed  to  its  listed 
companies  copies  of  the  report  issued 
by  the  BRC.  For  several  months,  NYSE 
staff  worked  with  listed  companies  and 
constituent  committees  on  their 
comments  and  views  on  the 
Recommendations.  Most  of  the  issues 
raised  diuing  this  working  period 
addressed  the  four  Recommendations 
made  to  the  Commission  and  the 
accoimting  profession. 

On  Jime  3, 1998,  the  Exchange  Board 
reviewed  the  suggested  rule  changes 
and  authorized  the  Exchange  staff  to 
distribute  to  its  listed  companies  the 
Exchange  staff's  suggestions  for  rule 
changes  in  response  to  the 
Recommendations.  The  comments  from 
the  Exchange's  listed  companies  were 
generally  supportive  of  the  suggestions 
put  forth  by  the  Exchange,  with  limited 
concerns  addressing  the  concept  of 
"financial  literacy."  Fiirthermore, 
during  that  time  period,  the  Exchange 
staff  met  with  staff  at  the  Commission 
and  the  NASD  regarding  uniformity 
among  the  markets  in  standards 
governing  issuer  audit  committees. 

As  a  result  of  comments  fit)m  the 
issuers  ad  conversations  with  staff  at  the 
Conunission  and  the  NASD,  the 
Exchange  slightly  modified  the 
proposed  audit  committee  requirements 
and  obtained  Board  approval  on 
September  2,  1999  to  file  the  proposed 
rule  change  with  the  Commission.  The 
Exchange  proposes  to  revise  Paragraph 
303  of  the  Manual.  The  proposed  rule 
change  specifies  four  requirements  for  a 
qualified  audit  committee  and  defines 
the  terms  "Immediate  Family"  and 
"Affiliate"  for  purposes  of  the  proposed 
audit  committee  requirements. 

•  Audit  Committee  Requirements: 

1.  Formal  Charter:  The  Exchange 
proposes  to  adopt  the  Recommendations 
to  require  audit  committees  to  adopt  a 
formal  vmtten  charter  that  is  approved 
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by  the  company's  board  and  to  review 
and  reassess  annually  the  adequacy  of 
the  charter.  In  addition,  the  charter  must 
specify:  (a)  The  scope  of  the  audit 
committee's  responsibilities  and  how 
they  are  being  carried  out,  (b)  the 
ultimate  accoiintability  of  the  outside 
auditor  to  the  board  and  audit 
committee,  (c)  the  responsibility  of  the 
audit  committee  and  board  for  selection, 
evaluation  and  replacement  of  the 
outside  auditor,  and  (d)  the 
responsibility  of  the  audit  committee  for 
ensuring  the  independence  of  the 
outside  auditor  by  reviewing,  and 
discussing  with  the  board  if  necessary, 
any  relationships  between  the  auditor 
and  the  company  or  any  other 
relationships  that  may  adversely  affect 
the  independence  of  the  auditor. 

2.  Composition/Expertise 
Requirement  of  Audit  Committee 
Members:  Three  requirements  suggested 
by  the  BRC,  with  one  slight 
modification  from  the 
Recommendations  as  noted  below,  are 
part  of  the  proposed  rule  change: 

(a)  Each  audit  conmiittee  must  have  at 
least  three  Independent  directors,  as 
described  in  item  3  below,  subject  to  a 
board  "override"  for  one  director.  The 
"override"  may  be  exercised  by  the 
board  in  the  event  that  it  determines  in 
its  business  judgment  that  a  director 
who  is  no  longer  an  Employee  of  the 
company  or  its  affiliates,  or  who  is  an 
Immediate  Family  member  of  a  former 
executive  officer  of  the  company  or  its 
affiliates,  but  is  otherwise  not  eligible 
due  to  the  three-year  bar,  should  serve 
on  the  audit  committee  because  such 
service  is  required  in  the  best  interests 
of  the  corporation  and  its  shareholders. 
In  exercising  such  discretion,  the 
company  would  be  required  to  disclose 
in  its  next  annual  proxy  statement  the 
nature  of  the  relationship  and  the 
reasons  for  that  determination.  The 
Exchange  notes  that  the  BRC  suggested 
that  the  "override"  provision  apply  to 
all  four  restrictions  regarding 
Independence:  however,  the  Exchange 
proposes  to  limit  it  to  the  two  instances 
referenced  above,  and  to  codify  its 
existing  interpretations  and  policies 
with  respect  to  analysis  of  business 
relationships  between  organizations  and 
directors.  "The  Exchange  further  believes 
that  the  potential  conflicts  presented  by 
the  cross-compensation  committee  link 
are  such  that  it  shoiild  not  be  a  subject 
of  board  override. 

(b)  Each  audit  committee  member 
must  be  financially  literate,  as  such 
qualification  is  interpreted  by  the 
company's  board  in  its  business 
judgment,  or  must  shortly  attain  such 
status. 


(c)  At  least  one  member  of  each  audit 
committee  must  have  accounting  or 
related  financial  management  expertise, 
as  the  company's  board  interprets  such 
qualification  in  its  business  judgment. 

3.  Independence:  In  keeping  with  the 
spirit  of  the  Recommendations,  the 
following  restrictions  will  apply  to  each 
audit  committee  member  for  the 
purpose  of  determining  such  member's 
Independence: 

(a)  Employees.  Employees  (including 
non-employee  executive  officers)  of  the 
company  or  its  affiliates  may  not  serve 
on  the  audit  committee  until  three  years 
following  the  termination  of  such 
emplojnment.  However,  if  such 
relationship  is  with  a  former  parent  or 
predecessor  of  the  company  (see 
definition  of  Affiliate  described  in  item 
4  below),  the  three-year  bar  applies  to 
the  time  period  following  the  severance 
of  the  relationship  between  the 
company  and  the  former  parent  or 
predecessor. 

(b)  Business  Relationship.  A  director 
(i)  who  is  a  partner,  controlling 
shareholder,  or  executive  officer  of  an 
organization  that  has  a  business 
relationship  with  the  company,  or  (ii) 
who  has  a  direct  business  relationship 
with  the  company  (e.g.,  a  consultant), 
may  serve  on  the  audit  committee  only 
if  the  company's  board  determines  in  its 
business  judgment  that  the  relationship 
does  not  interfere  with  the  director's 
exercise  of  independent  judgment. 
"Business  relationships"  can  include 
commercial,  industrial,  banking, 
consulting,  legal,  accounting  and  other 
relationships.  A  director  can  have  this 
relationship  directly  with  the  company, 
or  the  director  can  be  a  partner,  officer 
or  employee  of  an  organization  that  has 
such  a  relationship.  The  director  may 
serve  on  the  audit  committee  without 
the  above-referenced  board 
determination  after  three  years 
following  the  termination  of,  as 
applicable,  either  (1)  the  relationship 
between  the  organization  with  which 
the  director  is  affiliated  and  the 
company,  (2)  the  relationship  between 
the  director  and  his  or  her  partnership 
status,  shareholder  interest  or  executive 
officer  position,  or  (3)  the  direct 
business  relationship  between  the 
director  and' the  company. 

(c)  Cross  Compensation  Committee 
Link.  A  director  who  is  employed  as  an 
executive  of  another  corporation  where 
any  of  the  company's  executives  serves 
on  that  corporation's  compensation 
committee  may  not  serve  on  the  audit 
committee. 

(d)  Immediate  Family.  A  director  who 
is  an  Immediate  Family  member  of  an 
individual  who  is  an  executive  officer  of 
the  company  or  any  of  its  affiliates 


cannot  serve  on  the  audit  committee 
until  three  years  following  the 
termination  of  such  employment 
relationship. 

4.  Written  Affirmation.  To  monitor 
compliance  with  the  proposed  rule 
change,  the  Exchange  proposes  to 
incorporate  an  ongoing  written 
affirmation  requirement.  In  this  regard, 
as  part  of  the  initial  listing  process,  and 
with  respect  to  any  subsequent  changes 
to  the  composition  of  the  audit 
committee,  and  otherwise 
approximately  once  each  year,  each 
company  should  provide  the  Exchange 
written  confirmation  regarding: 

(a)  Any  determination  that  the 
company's  board  has  made  regarding 
the  independence  of  directors  described 
above; 

(b)  The  financial  literacy  of  the  audit 
committee  members; 

(c)  The  determination  that  at  least  one 
of  the  audit  committee  members  has 
accoimting  or  related  financial 
management  expertise;  and 

(d)  The  annual  review  and 
reassessment  of  the  adequacy  of  the 
audit  committee  charter. 

•  Definitions:  The  Exchange  proposes 
to  codify  two  long-standing 
interpretations  imder  the  current  audit 
committee  requirements  as  follows: 

1.  "Immediate  Family"  includes  a 
person's  spouse,  parents,  children, 
siblings,  mothers-in-law  and  fathers-in- 
law,  sons  and  daughters-in-law,  brothers 
and  sisters-in-law,  and  anyone  (other 
than  employees)  who  shares  such 
person's  home. 

2.  "Affiliate"  includes  a  subsidiary, 
sibling  company,  predecessor,  parent 
company,  or  former  parent  company. 

Finally,  the  Exchange  proposes  to 
implement  a  transition  period  in  order 
to  provide  its  issuers  with  sufficient 
time  to  come  into  compliance  with  the 
proposed  rule  change.  Specifically,  the 
Exchange  proposes  (1)  to  "grandfather" 
all  public  company  audit  committee 
members  qualified  under  ciurent  NYSE 
rules  imtil  they  are  re-elected  or 
replaced  and  (2)  give  companies  that 
have  less  than  three  members  on  their 
audit  committees  eighteen  months  from 
the  date  of  SEC  approval  of  this  rule 
filing  to  recruit  the  requisite  members. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6tb)(5)  of  the  Act,^  which 
requires,  among  other  things,  the 
Exchange's  rules  to  be  designed  to 
prevent  fraudulent  and  manipulative 


3  15  U.S.C.  78ffb)(5). 
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acts  and  practices  and,  in  general,  to 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  hirtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
—Statement  on  Comments  on  the 

Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  circulated  the  report 
issued  by  the  BRC  and  the  Exchange 
staffs  proposed  responses  to  it  to  its 
issuers.  As  a  general  matter,  those 
responding  agreed  with  the  proposed 
rule  change.  The  relevant  comments 
were  focused  in  three  general  areas.  The 
primary  issue  raised  was  the  element  of 
"financial  literacy,"  with  a  small 
proportion  of  responses  suggesting  that 
only  a  majority  of  members  need  be 
financially  literate.  In  addition,  issuers 
were  concerned  that  the  proposed 
concept  of  a  "financial  literacy" 
requirement  for  all  audit  committee 
members  was  not  adequately  defined 
and  is  potentially  limiting  with  regard 
to  the  expertise  of  an  audit  committee 
member.  Second,  some  issuers  felt  the 
definition  of  independence  was  too 
restrictive  and  that  the  board  should  be 
given  more  authority  over  the 
determination  of  the  independence  of  a 
director.  Finally,  a  number  of 
companies  thought  the 
recommendations  put  forth  by  the  BRC, 
which  are  substantially  analogous  to  the 
proposed  rule  change,  will  not 
meaningfully  help  to  prevent 
fundamental  problems  such  as  fi-aud 
and  financial  reporting  failures.  In 
addition  to  the  foregoing,  some 
companies  thought  the  thrust  of  the 
Recommendations  is  to  transfer  some  of 
the  traditional  responsibilities  of  the 
outside  auditors  to  the  board  and  audit 
committee,  possibly  increasing  litigation 
exposure  for  issuers. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i] 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 


(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
conmnmications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  the  File  No. 
SR-NYSE-99-39  and  should  be 
submitted  by  November  3, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  99-26623  Filed  10-12-99;  8:45  am] 
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SOaAL  SECURITY  ADMINISTRATION 

Privacy  Act  of  1974,  as  Amended; 
Computer  Matching  Program  (SSA/ 
Internal  Revenue  Service  (IRS)— Match 
Number  1009) 

agency:  Social  Security  Administration 

(SSA). 

ACTION:  Notice  of  Computer  Matching 

Program. 

SUMMARY:  In  accordance  with  the 
provisions  of  the  Privacy  Act,  as 
amended,  this  notice  aimounces  a 
computer  matching  program  that  SSA 
plans  to  conduct  widi  IRS. 
DATES:  SSA  will  file  a  report  of  the 
subject  matching  program  with  the 
Committee  on  Governmental  Affairs  of 
the  Senate;  the  Committee  on 
Government  Reform  and  Oversight  of 
the  House  of  Representatives;  and  the 
Office  of  Information  and  Regulatory 


Affairs,  Office  of  Management  and 
Budget  (OMB).  The  matching  program 
will  be  effective  as  indicated  below. 

ADDRESSES:  Interested  parties  may 
comment  on  this  notice  by  either  telefax 
to  (410)  966-2935  or  writing  to  the 
Associate  Commissioner  for  Program 
Support,  4400  West  High  Rise  Building, 
6401  Security  Boulevard,  Baltimore,  MD 
21235.  All  comments  received  will  be 
available  for  public  inspection  at  this 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Associate  Commissioner  for  Program 
Support  as  shown  above. 

SUPPLEMENTARY  INFORMATION: 

A.  General 

The  Computer  Matching  and  Privacy 
Protection  Act  of  1988  (PubUc  Law 
(Pub.  L)  100-503),  amended  the  Privacy 
Act  (5  U.S.C.  552a)  by  establishing  the 
conditions  under  which  computer 
matching  involving  the  Federal 
Government  could  be  performed  and 
adding  certain  protections  for 
individuals  applying  for  and  receiving 
Federal  benefits.  Section  7201  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (Pub.  L.  101-508)  further  amended 
the  Privacy  Act  regarding  protections  for 
such  individuals.  The  Privacy  Act,  as 
amended,  regulates  the  use  of  computer 
matching  by  Federal  agencies  when 
records  in  a  system  of  records  are 
matched  with  other  Federal,  State,  or 
local  government  records.  It  requires 
Federal  agencies  involved  in  computer 
matching  programs  to: 

(1)  Negotiate  written  agreements  with 
the  other  agency  or  agencies 
participating  in  the  matching  programs; 

(2)  Obtain  the  Data  Integrity  Boards' 
approval  of  the  match  agreements; 

(3)  Furnish  detailed  reports  about 
matching  programs  to  Congress  and 
OMB; 

(4)  Notify  applicants  and  beneficiaries 
that  their  records  are  subject  to 
matching;  and 

(5)  Verify  match  findings  before 
reducing,  suspending,  terminating  or 
denying  an  individual's  benefits  or 
payments. 

B.  SSA  Computer  Mfatches  Subject  to 
the  Privacy  Act 

We  have  taken  action  to  ensure  that 
all  of  SSA's  computer  matching 
programs  comply  with  the  requirements 
of  the  Privacy  Act,  as  amended. 


*  17  CFR  20O.3O-3(a)(12). 
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Dated:  September  28, 1999. 
Susan  M.  Daniels, 

Deputy  Commissioner  for  Disability  and 
Income  Security  Programs. 

Notice  of  Computer  Matching  Program, 
Social  Security  Administration  (S^A) 
With  the  Internal  Revenue  Service 

(IRS) 

A.  Participating  Agencies 
SSA  and  IRS. 

B.  Purpose  of  the  Matching  Program 

The  purpose  of  this  matching  program 
is  to  establish  the  conditions,  safeguards 
and  procedures  under  which  the  Office 
of  Governmental  Liaison  and 
Disclosure,  IRS  agrees  to  disclose 
taxpayer  address  information  to  SSA. 
SSA  will  use  the  match  results  to  locate 
certain  recipients  of  Social  Security 
benefits  under  title  D  of  the  Social 
Seciuity  Act  (Act)  and  of  supplemental 
seciuity  income  (SSI)  benefits  under 
title  XVI  of  the  Act,  in  order  to  aid  in 
the  collection  or  compromise  of  Federal 
claims  against  these  individuals,  in 
accordance  with  applicable  Federal 
statutes. 

C  Authority  for  Conducting  the 
Matching  Program 

Section  6103(m)(2)  of  the  Internal 
Revenue  Code  and  sections  3711,  3717 
and  3718  of  Title  31  of  the  United  States 
Code. 

D.  Categories  of  Records  and 
Individuals  Covered  by  the  Match 

IRS  will  provide  SSA  with  electronic 
files  from  the  Privacy  Act  System  of 
Records:  Individual  Master  File, 
Treasury/IRS  24.030,  maintained  at  the 
Martinsburg  Computing  Center, 
Martinsburg,  WV.  This  system  contains 
approximately  20  million  records  of 
taxpayers  who  have  filed  U.S. 
Individual  Income  Tax  Returns.  Each 
record  on  the  IRS  file  will  be  matched 
with  SSA's  Master  Beneficiary  Record, 
(SSA/OSR  09-60-0090)  and  the 
Supplemental  Security  Income  Record, 
(SSA/OSR  09-60-0103),  for  the  purpose 
of  locating  certain  recipients  of  Social 
Security  benefits  under  title  n  of  the  Act 
and  of  SSI  benefits  under  title  XVI  of  the 
Act,  to  aid  in  the  collecting  or 
compromising  of  Federal  claims  against 
the  individuals,  under  applicable 
statutes. 

E.  Inclusive  Dates  of  the  Match 

The  matching  program  shall  become 
effective  upon  signing  of  the  agreement 
by  both  parties  to  the  agreement  and 
approval  of  the  agreement  by  the  Data 
Integrity  Boards  of  the  respective 
agencies,  but  no  sooner  than  40  days 
aAer  notice  of  this  matching  program  is 


sent  to  Congress  and  OMB,  or  30  days 
after  publication  of  this  notice  in  the 
Federal  Register,  whichever  date  is 
later.  The  matching  program  will 
continue  for  18  months  from  the 
effective  date  and  may  be  extended  for 
an  additional  12  months  thereafter,  if 
certain  conditions  are  met. 

(FR  Doc.  99-26675  Filed  10-12-99;  8:45  am] 

BILUNQ  COOE  4190-29-P 


TENNESSEE  VALLEY  AUTHORITY 

Lower  Cumberland  and  Tenneisaa 
Rhrera,  Kentucky  Lock  Additton,  Rnal 
Environmental  Impact  Statamant, 
Department  of  tha  Army,  Unltad  Stataa 
Army  Corpa  of  Englnaara 

AGENCY:  Tennessee  Valley  Authority. 
ACTION:  Adoption  of  final  environmental 
impact  statement  and  issuance  of 
Record  of  Decision. 

SUMMARY:  In  accordance  with  the 
Council  on  Environmental  Quality's 
regulations  (40  CFR  parts  1500  to  1508) 
and  the  Tennessee  Valley  Authority's 
(TV A)  procedures  for  implementing  the 
National  Environmental  Policy  Act 
(NEPA),  TVA  has  decided  to  adopt  the 
Final  Environmental  Impact  Statement 
(FEIS)  issued  by  the  United  States  Army 
Corps  of  Engineers  (USACE)  in  ]vaxe 
1992  and  filed  with  the  Environmental 
Protection  Agency  on  September  9, 
1992.  The  FEIS,  entitled  "Lower 
Cumberland  and  Tennessee  Rivers, 
Kentucky  Lock  Addition,  Final 
Feasibility  Study,  Volume  1  Main 
Report  and  Environmental  Impact 
Statement,"  addresses  the  construction 
and  operation  by  the  USACE  of  a  new 
navigation  lock  at  Kentucky  Dam  on  the 
Tennessee  River  at  River  Mile  22.4.  TVA 
was  a  cooperating  agency  in  the 
preparation  of  the  FEIS  because  it  has 
responsibility  for  Kentucky  Dam, 
including  preserving  the  integrity  of  the 
dam  and  its  appurtenant  lock  structiires. 
TVA  has  independently  reviewed  the 
FEIS  and  finds  that  the  statement 
adequately  addresses  the  comments  and 
suggestions  made  by  TVA  in  its  role  as 
a  cooperating  agency.  Further,  TVA  has 
decided  to  adopt  USACE's  preferred 
alternative,  Alternative  Plan  A, 
identified  in  the  FEIS. 

Alternative  Plan  A  proposes  the 
construction  of  a  new  110-foot  wide  by 
1200-foot  long  navigation  lock  chamber 
and  related  featiires  at  the  existing 
Kentucky  Lock  and  Dam  to  improve  the 
capacity  and  efficiency  of  the  Kentucky- 
Barkley  navigation  system.  Even  thou^ 
some  components  of  this  plan  are 
subject  to  modification  that  would 
require  subsequent  NEPA  reviews  tiered 


from  the  1992  FEIS,  TVA  has  decided  to 
adopt  the  basic  plan  imder  Alternative 
A  for  the  construction  of  a  new 
navigation  lock  and  to  facilitate 
construction  of  those  unmodified 
project  components  evaluated  in  the 
FEIS. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  B.  Oxendine,  Senior  NEPA 
Specialist,  Environmental  Management, 
Tennessee  Valley  Authority,  400  West 
Summit  Hill  Drive,  Mailstop  WT  8C, 
ICnoxville,  Tennessee  37902-1499, 
telephone  (423)  632-3440  or  e-mail 
lboxendine@tva.gov.  Copies  of  the  final 
EIS  may  be  obtained  by  writing  to  Tom 
Swor,  US  Army  Corps  of  Engineers, 
Nashville  District.  PO  Box  1070, 
Nashville,  Tennessee  73202-1070,  or  by 
calling  (615)  736-5831. 
SUPPLEMENTARY  INFORMATION:  The 
Kentucky  Lock  and  Dam  Project, 
completed  in  1944,  is  located  in 
Marshall  and  Livingston  counties  in 
western  Kentucky  at  Tennessee  River 
Xlile  22.4.  The  project  is  part  of  the 
Kentucky-Barkley  navigation  system. 
This  system  is  comprised  of  the  Barkley 
Canal,  Kentucky  Lock  and  the  lower 
Tennessee  River,  Barkley  Lock  and  the 
lower  Cimiberland  River,  and  a  short 
section  of  the  Ohio  River  between  the 
mouths  of  the  Cumberland  and 
Tennessee  rivers.  The  Kentucky-Barkley 
navigation  system  is  a  vital  link  within 
the  much  larger  Inland  Waterway 
System. 

Navigation  traffic  transiting  the 
Kentucky-Barkley  system  often 
encoimters  significant  delays  at 
Kentucky  Lock  due  to  its  relatively 
small  chamber  dimensions  (110-foot 
wide  by  600-foot  long)  and  the  high 
traffic  levels.  The  lock  has  the  hi^est 
average  delay  times  in  the  Ohio  River 
navigation  system.  Delays  to  barge  tows 
at  Kentucky  Lock  often  exceed  12  hours, 
while  the  average  delay  time  is  in  excess 
of  five  hours.  Projected  traffic  demand 
at  Kentucky  Lock  is  expected  to  more 
than  double  over  the  50  year  planning 
horizon,  reaching  an  estimated  83 
million  tons  by  2050. 

In  response  to  requests  from 
congressional  committees  and  the 
navigation  industry,  the  USACE  and 
cooperating  agencies  imdertook  a 
comprehensive  study  to  analyze 
solutions  that  would  improve  the 
capacity  and  efficiency  of  the  Kentucky- 
Barkley  navigation  system.  The  study 
evaluated  an  array  of  alternatives  which 
included  providing  additional  capacity 
at  Kentucky  Dam  by  extending  the 
existing  lock  or  adding  a  new  lock, 
modification  of  some  or  all  of  the  ten 
bendways  on  the  lower  Cumberland 
River,  three  canal  schemes  to  connect 
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the  lower  Cumberland  and  Tennessee 
River  below  Kentucky  and  Barkley 
dams,  and  traffic  management  giving 
priority  to  downbound  tows  at  Barkley 
Lock  and  upbound  tows  at  Kentucky 
Lock.  The  results  of  the  study  was  the 
1992  Final  Feasibility  Report  and  EIS 
which  contained  the  recommendation  to 
construct  a  new  110-foot  wide  by  1200- 
foot  long  lock  at  Kentucky  Dam. 

On  May  10, 1991,  TVA  and  the 
USAGE  signed  a  Memorandum  of 
Agreement  defining  the  responsibilities 
of  the  agencies  for  implementing  the 
Kentucky  Lock  Project.  As  specified  in 
the  agreement,  USAGE  has 
responsibility  to  implement  the 
Kentucky  Lock  Project,  including  all 
design  and  construction  activities.  TVA 
has  responsibility  to  approve  the  final 
lock  design  and  the  modifications  and/ 
or  relocations  of  several  existing 
Kentucky  Lock  and  Dam  project 
features. 

As  identified  in  the  FEIS,  features  of 
the  recommended  plan  include: 
Construction  of  a  110-foot  wide  by 
1200-foot  long  lock  chamber 
immediately  landward  of  the  existing 
Kentucky  Lock,  relocation  of  the 
Paducah-Louisville  Rcdlroad  onto  a  new 
bridge  over  the  Tennessee  River  0.3 
miles  downstream  of  Kentucky  Dam, 
elevation  of  a  portion  of  US  Highway 
62/641  crossing  the  dam,  construction 
of  highway  access  and  bridge  to  the 
electrical  switchyard,  elevation  of 
electrical  transmission  lines  to  provide 
safe  clearance  over  the  new  lock, 
provision  of  a  new  lock  operations 
building,  and  construction  of  other 
building  and  facilities  to  replace 
existing  ones  including  Taylor 
campground,  maintenance  base  for 
Kentucky  Dam  reservation,  public  safety 
service  office  facilities  and  firing  range, 
visitor  and  fishermen  access  facilities 
along  the  left  bank,  and  upgrading  the 
boat  laimching  ramps  on  the  left  bank 
below  the  dam.  Although  some  of  the 
project  components  in  the  1992  FEIS  are 
subject  to  modification  during  the 
design  and  engineering  phase,  many 
project  features  will  remain  as  they  were 
described  in  the  FEIS.  The  basic  concept 
of  the  recommended  project  plan  and 
those  unmodified  project  components 
are  covered  by  this  Record  of  Decision 
(ROD). 

Those  project  components  subject  to 
modification  that  are  not  covered  by  this 
ROD  will  be  addressed  in  subsequent 
NEPA  documents,  tiered  fixim  the  1992 
FEIS,  that  assess  the  environmental 
consequences  that  could  result  from  the 
modifications.  At  present,  those  project 
components  include  revised  locations 
for  the  US  Highway  62/641  bridge; 
relocation  of  transmission  structures;  a 


bike/pedestrian  bridge  over  the  locks 
and  walkway  across  the  dam;  and 
possible  revisions  to  lock  approach 
facilities,  mooring  cells,  and  a  variety  of 
visitor  facilities. 

Alternatives  Considered 

In  the  1992  FEIS.  three  alternative 
lock  construction  plans  were  analyzed 
in  addition  to  the  No  Action 
Alternative.  Under  the  No  Action 
Alternative,  normal  operation  and 
maintenance  of  the  Kentucky-Barkley 
navigation  system  would  continue 
through  the  50-year  planning  period. 
Measures  to  rehabilitate,  or  replace  in- 
kind,  existing  structiu-es  would  be  - 
undertaken  as  needed  to  ensure 
navigability.  In  addition,  certain 
nonstructural  measures  such  as 
modification  of  hydropower  discharges 
at  Barkley  Lock  and  Dam  and  use  of 
helper  boats  would  be  used  to  increase 
system  traffic  capacity.  Adoption  of  the 
No  Action  Alternative  would  result  in 
continued  and  growing  lines  of  traffic  in 
sensitive  near-shore  areas  which 
support  diverse  mussel  populations, 
some  of  which  are  federally  listed 
threatened  or  endangered  species. 

The  three  alternative  lock 
construction  plans  included  the 
recommended  110-foot  by  1200-foot 
lock  (Alternative  Plan  A),  a.  11 0-foot  by 
800-foot  lock  (Alternative  Plan  B),  and 
a  110-foot  by  600-foot  lock  (Alternative 
Plan  C).  Under  each  plan,  the  existing 
110-foot  by  600-foot  lock  at  Barkley 
would  continue  to  operate  as  an 
auxiliary  lock.  All  three  plans  would 
reduce  lockage  delays  at  Kentucky  Dam; 
however.  Alternative  Plan  A  would 
reduce  delays  to  a  significantly  greater 
degree  than  either  alternative  Plan  B  or 
Plan  C.  Each  lock  plan  was  found  to  be 
economically  feasible  and  provide 
significant  net  benefits;  although,  Plan 
A  resulted  in  greater  net  benefits  and, 
therefore,  was  the  National  Economic 
Development  (NED)  plan.  The 
environmentally  preferred  alternative  is 
the  one  that  fully  meets  the  project 
objectives  and  needs  while  having  the 
least  adverse  impacts  upon  ecological, 
cultural,  and  aesthetic  resources. 
Because  the  three  plans  have  essentially 
the  same  environmental  impacts,  no  one 
alternative  emerges  as  being  the 
enviroimientally  preferred  alternative. 

Basis  for  Decision 

Like  the  USAGE,  TVA  has  decided  to 
adopt  Alternative  Plan  A  because  it 
would  maximize  net  economic  benefits, 
was  the  NED  plan,  would  significantly 
reduce  delay  times,  and  is  preferred  by 
the  navigation  industry.  Environmental 
consequences  of  the  selected  plan  are 
essentially  the  same  as  those  of 


alternative  Plans  B  and  G;  however, 
compared  to  B  and  G,  Alternative  Plan 
A  would  significanUy  reduce  delay 
times  and  avoid  traffic  congestion  in 
sensitive  near-shore  areas.  Alternative 
Plan  A  would  include  environmental 
design  and  best  management  practices 
to  protect  and  improve  significant 
aquatic  and  terrestrial  resources.  In  spite 
of  the  fact  that  some  project  components 
are  being  revised  and  will  require 
subsequent  NEPA  reviews,  TVA  has 
decided  to  adopt  the  concept  and  basic 
components  of  Alternative  Plan  A. 
Adoption  of  Alternative  Plan  A  at  this 
time  will  facilitate  detailed  planning  for 
the  project  and  permit  timely  action  on 
components  already  addressed  in  the 
1992  FEIS. 

Environmental  Consequences  and 
Mitigation 

During  preparation  of  the  1992  FEIS. 
the  potential  impacts  to  aquatic 
resources  and  recreation  fishing 
emerged  as  the  primary  environmental 
considerations.  Populations  of 
approximately  35  species  of  freshwater 
mussels,  perhaps  including  as  many  as 
four  federally-listed  endangered  mussel 
species,  are  known  to  live  in  the 
Tennessee  River  downstream  from 
Kentucky  Dam.  To  protect  this  resource, 
the  state  of  Kentucky  has  designated  the 
Kentucky  Dam  tailwater  between  the 
dam  at  River  Mile  22.4  and  downstream 
to  Cooper  Creek  at  River  Mile  17.8  as  a 
mussel  sanctuary.  Twenty-three  of  these 
mussel  species  have  been  found  in  areas 
that  would  be  directiy  affected  by  the 
project.  Where  project  activities  could 
result  in  the  destruction  of  substantial 
mussel  resources  (e.g.,  dewatered  areas, 
areas  to  be  dredged,  and  bridge  piers), 
mussels  will  be  removed  and  relocated 
to  other  suitable  habitats  within  the 
tailwater  sanctuary. 

The  Kentucky  Dam  tailwater  is  the 
most  heavily  fished  river  reach  in  the 
state  of  Kentucky.  The  fishery  is  a 
significant  natural,  recreational,  and 
economic  resource.  The  project  will 
minimize  impacts  to  the  fishery 
resource  and  to  those  anglers  who  use 
it.  During  project  construction, 
inconvenience  to  the  fishing  public  will 
be  minimized,  and  safety  zones  will  be 
established  around  construction  areas  to 
preclude  injur>'  to  the  public.  Loss  of  a 
boat  launching  facility  on  the  right  bank 
will  be  mitigated  by  major  upgrades  to 
the  boat  ramp  on  the  left  bank.  When 
the  project  is  completed,  bank 
fishermen  access  on  both  banks  will  be 
improved. 

m  addition  to  the  above  measures, 
other  mitigation  measures  are  defined  in 
tiie  USAGE'S  1992  Feasibility  Report 
(pages  n  and  78).  Those  measures  will 
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be  implemented,  as  defined  in  the 
Feasibility  Report  or  adjusted  to 
accommodate  modifications  to  project 
components,  to  mitigate  the 
unavoidable  environmental  impacts  of 
construction.  Further,  as  stated  in  the 
USAGE'S  ROD: 

Compliance  with  applicable  environmental 
review  and  consultation  requirements  has 
been  accomplished  through  the  Corps 
feasibility  study  processes.  The  FEIS 
document  consideration  of  and  compliance 
with  the  Fish  and  Wildlife  Coordination  Act, 
Clean  Water  Act,  Clean  Air  Act, 
Comprehensive  Environmental  Resources 
Compensation  and  Liability  Act,  Resource 
Conservation  and  Recovery  Act.  Toxic 
Substance  Act,  Endangered  Species  Act, 
Floodplain  Management  (Executive  Order 
11988],  Protection  of  Wetlands  (Executive 
Order  11990),  Intergovernmental  Review  of 
Federal  Programs  (Executive  Order  12372], 
National  Environmental  Policy  Act  (NEPA). 
and  National  Historic  Preservation  Act.  All 
practicable  means  to  avoid  or  minimize 
environmental  harm  from  the  selected 
alternative  have  been  adopted. 

Dated:  September  30. 1999. 
Kathryn  J.  Jackson, 
Executive  Vice  President. 
IFR  Doc.  99-26694  Filed  10-12-99;  8:45  am] 
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Resolution  0101 
Intended  effective  date:  31  October 
1999. 
Docket  Number:  OST-99-6273 
Date  Filed:  September  28,  1999 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
PTC12  USA-EUR  0088  dated  28 

September  1999 
Mail  Vote  035— Resolution  OlOg 
Special  Passenger  Amending 
Resolution  from  Romania 
Intended  effective  date:  1  April  1999. 
Docket  Number:  OST-99-6286 
Date  Filed:  September  30,  1999 
Parties:  Members  of  the  International 

Ail  Transport  Association 
Subject: 
PTC23  EUR-SWP  0035  dated  28 

September  1999 
PTC23  EUR-SWP  0036  dated  28 

September  1999 
Expedited  Eiut)pe-South  West  Pacific 

Resolutions  rl-rl8 
Intended  effective  date:  15  November 
1999. 
Dorothy  W.  Walker, 
Federal  Register  Liaison. 
(FR  Doc.  99-26706  Filed  10-12-99;  8:45  am] 

BHJJNG  CODE  4»10-62-4> 


DEPARTMENT  OF  TRANSPORTATION   DEPARTMENT  OF  TRANSPORTATION 


Offtee  of  ttM  Secretary 

Aviation  Proceadinga,  Agraamanta 
niad  During  tha  Waali  Ending  October 
1,1999 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
Sections  412  and  414.  Answers  may  be 
filed  within  21  days  of  date  of  filing. 
Docket  Number:  OST-99-6267 
Date  Filed:  September  27, 1999 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
PTC23  EUR-JK  0046  dated  24 

September  1999  and 
PTC23  EUR-JK  0047  dated  24 

September  1999 
Expedited  Europe-Japan/Korea 

Passenger  Resolutions 
Intended  effective  dates:  1  November 
1999  and  1  January  2000. 
Docket  Number:  OST-99-6272 
Date  Filed:  September  28, 1999 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
PTC12  NMS-ME  0094  dated  28 

September  1999 
Mail  Vote  034— TC12  Mid  Atlantic- 
Middle  East 
Special  Passenger  Amending 


Office  of  the  Secretary 

Notice  of  AppHcationa  for  Certiflcatea 
of  Public  Convenience  and  Naceaaity 
and  Foreign  Air  Carrier  Permita  Hied 
Under  Subpart  Q  during  the  Weak 
Ending  October  1, 1999 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  imder  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  {See  14  CFR    - 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  caseis 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-99-6275. 

Date  Filed:  September  28, 1999. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  October  26, 1999. 

Description:  Application  of  Delta  Air 
Lines,  Inc.  pursuant  to  49  U.S.C. 
Sections  41102.  41108,  Part  201  and 
Subpart  Q,  applies  for  a  new  or 


amended  certificate  of  public 
convenience  and  necessity  authorizing 
Delta  to  engage  in  foreign  air 
transportation  of  persons,  property  and 
mail  on  the  U.S.-Mexico  routes 
identified  in  Exhibit  A,  and  to  integrate 
this  certificate  authority  with  all  of 
Delta's  existing  certificate  and 
exemption  authority. 

Docket  Number:  OST-99-6276. 

Date  Filed:  September  28, 1999. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  October  26,  1999. 

Description:  Application  of  Alaska 
AirlineSi  Inc.  pursuant  to  49  U.S.C. 
Section  41102  and  Subpart  Q.  requests 
an  amendment  to  its  certificate  of  public 
convenience  and  necessity  for  Route 
559  (U.S.-Mexico).  permitting  it  to 
engage  in  the  scheduled  foreign  air 
transportation  of  persons,  property  and 
mail  on  the  following  additional  route 
segments:  (i)  Seattle-San  Jose  del  Cabo/ 
Puerto  Vallarta/Mazatlan;  (ii)  Los 
Angeles-La  Paz/Zihuatanejo/ 
Manzanillo;  (iii)  Phoenix-Puerto 
Vallarta/San  Jose  del  Cabo;  and  (iv)  San 
Jose-Puerto  Vallarta/San  Jose  del  Cabo. 

Docket  Number:  OST-99-6279. 

Date  Filed:  September  29, 1999. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  October  27, 1999. 

Description:  Application  of  United 
Parcel  Service,  Co.  pursuant  to  49  U.S.C. 
Section  41108  and  Subpart  Q,  applies 
for  a  certificate  of  public  convenience 
and  necessity  to  authorize  it  to  engage 
in  the  scheduled  air  transportation  of 
property  and  mail  between  any  point  or 
points  in  the  United  States  via 
intermediate  points  to  a  point  or  points 
in  Italy  and  to  points  beyond  with  full 
traffic  rights  between  all  points  on  the 
route.  UPS  requests  route  intention 
authority  enabling  it  to  integrate 
services  on  the  above-described  route 
with  services  provided  on  other  routes- 
or  under  the  various  certificate  and 
exemption  authorities  held  by  UPS. 

Docket  Number:  OST-99-6280. 

Date  Filed:  September  29, 1999. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  October  27, 1999. 

Description:  Application  of  Aviones 
de  Renta  de  Quintana  Roo,  S.A.  de  C.V. 
d/b/a  Avioquintana  pursuant  to  49 
U.S.C.  Section  41301  et  seq.  and 
Subpart  Q,  applies  for  a  foreign  air 
carrier  permit  to  engage  in  charter 
foreign  air  transportation  of  persons, 
property  and  mail  using  small  aircraft 
between  any  point  or  points  in  Mexico 
and  any  point  or  points  in  the  United 
States,  and  in  other  charter  trips  in 
foreign  air  transportation,  subject  to 
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terms,  conditions  and  limitations  of  the 

Department's  regulations  governing 

charters. 

Dorothy  W.  Walker, 

Federal  Register  Liaison . 

[FR  Doc.  99-26707  Filed  10-12-99;  8:45  am] 

BILLING  CODE  4910-a2-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-9»-^] 

Petitions  for  Exemption;  SuflMNary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  simunary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  November  2, 1999. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. ,  800 

Independence  Avenue,  SW., 
Washington,  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-cmts@faa.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  {AGC-200),  Room  915G. 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone 
(202) 267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cherie  Jack  (202)  267-7271  or  Terry 
Stubblefield  (202)  267-7624  Office  of 


Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  1 1  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC  on  October  6. 
1999. 

Michael  E.  Chase, 

Acting  Assistant  Chief  Counsel  for 
Regulations. 

Docket  No.:  26101. 

Petitioner:  America  West  Airlines, 
Inc. 

Section  of  the  FAR  Affected:  14  CFR 
93.123. 

Description  of  Relief  Sought:  To  allow 
America  West  to  continue  operating 
four  flights  (two  arrivals  and  two 
departures)  at  Ronald  Reagan 
Washington  National  Airport.  The  slots 
for  these  flights  were  previously  granted 
to  Braniff  Airlines,  Inc.,  under 
Exemptions  No.  3927. 

Docket  No.:  29489. 

Petitioner:  Airline  Training  Center 
Arizona,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
61.109(a)(2). 

Description  of  Relief  Sought:  To 
permit  each  student  of  ATCAI  to  obtain 
a  private  pilot  certificate  with  an 
airplane  category  and  single-engine 
class  rating  without  accomplishing  the 
night  flight-training  requirements  of 
§  61.109(a)(2).  The  students  would  be 
issued  private  pilot  certificates  with 
night  flying  limitations. 

Docket  No.:  29561. 

Petitioner:  Lorair,  Ltd. 

Sections  of  the  FAR  Affected:  14  CFR 
121.139(a). 

Description  of  Relief  Sought:  To 
permit  Lorair  to  operate  its  aircraft 
without  carrying  the  appropriate  parts 
of  the  maintenance  manual  on  each 
aircraft  when  away  from  the  principal 
base  of  operations. 

Docket  No.:  29622. 

Petitioner:  Shoreline  Aviation,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
135.165(b)(6)  and  (7). 

Description  of  Relief  Sought:  To 
permit  Shoreline  to  conduct  extended 
overwater  operations  in  turbojet  eiircraft 
with  one  high-fi«quency 
communication  system  in  North 
Atiantic  airspace  west  of  the  North 
Atiantic  Minimum  Navigation 
Performance  Specifications  western 
boundary  and  west  of  a  line  from 
longitude  60°  W.  to  latitude  10°  N. 
including  the  areas  of  the  Caribbean  Sea 
and  the  Gulf  of  Mexico. 

Dispositions  of  Petitions 

Docket  No.:  26358. 


Petitioner:  Empire  Airlines.  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
.  121.547(c). 

Discription  of  Relief  Sought/ 
Disposition:  To  permit  EA  to  allow 
Federal  Express  employees  to  sit  in  the 
jumpseat  of  its  Fokker  Mark  500  series 
F-27  aircraft,  which  are  not  equipped 
with  seats  in  the  passenger 
compartment.  Denial,  8/24/99, 
Exemption  No.  6954. 

Docket  No.:  28708 

Petitioner:  Empire  Airlines,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
43.9  and  121.709(b)(3). 

Discription  of  Relief  Sought/ 
Disposition:  To  permit  Empire  to  use 
electronic  signatures  in  lieu  of  physical 
signatures  to  satisfy  airworthiness 
release  or  aircraft  log  entry  signature 
requirements  of  §  43.9  for  operation 
conducted  under  14  CFR  part  135  and 
§  121.709(b)(3)  for  operations  conducted 
under  part  121.  Grant,  8/31/99, 
Exemption  No.  6668A. 

Docket  No.:  29503. 

Petitioner:  Delta  Air  Lines,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
121.344(b)(3). 

Discription  of  ReUef  Sought/ 
Disposition:  To  permit  Delta  to  continue 
to  operate  its  Lockheed  L-1011  and 
Boeing  727  airplanes  scheduled  to  be 
retired  from  service  before  the  August 
20,  2001 ,  compliance  deadline  for 
installation  of  digital  flight  data 
recorders  (DFDRs),  without  installing 
the  required,  approved  DFDRs  at  the 
next  heavy  maintenance  check  after 
August  18.  1999.  Partial  Grant.  8/18/99, 
Exemption  No.  6945. 

Docket  No.:  29525. 

Petitioner:  United  Parcel  Service 
Company. 

Section  of  the  FAR  Affected:  14  CFR 
121.344(b)(3). 

Discription  of  Relief  Sought/ 
Disposition:  To  permit  T'PS  to  complete 
the  required  DFDR  installations  on  its 
fleet  of  B-727.  B-747.  and  DC-8  aircraft 
using  an  alternate  compliance  schedule 
rather  than  at  the  next  heavy 
maintenance  check  after  August  18. 

1998.  Gmnt.  8/18/99.  Exemption  No. 
6940. 

Docket  No.:  29548. 

Petitioner:  Continental  Express. 

Section  of  the  FAR  Affected:  14  CFR 
121.344(b)(3). 

Discription  of  Relief  Sought/ 
Disposition:  To  allow  Continental 
Express  to  operate  its  B1900D  airplanes 
without  installing  the  required, 
approved  DFDR  until  the  next  heavy 
maintenance  check  after  October  18, 

1999,  but  not  later  than  August  20, 
2001.  To  permit  Continental  Express  to 
operate  its  EMB-120  airplanes  subject  to 
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heavy  maintenance  check  before  parts 
are  available  without  insteilling  the 
required  DFDR  until  the  next  heavy 
maintenance  check  after  January  15, 
2000.  Partial  Grant,  8/18/99,  Exemption 
No.  6944. 

Docket  No.:  29575. 

Petitioner:  Air  Wisconsin  Airlines, 
Corporation.  

Section  of  the  FAR  Affected:  14  CFR 
121.344(b)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Air  Wisconsin  to 
operate  its  BAe-146  airplanes  subject  to 
heavy  maintenance  check  before  parts 
are  available  without  installing  the 
required  DFDR  imtil  the  next  heavy 
maintenance  check  after  April  30,  2000. 
Partial  Grant,  8/18/99,  Exemption  No. 
6939. 

Docket  No.:  29618. 

Petitioner:  Blatti  Aviation.  

Section  of  the  FAR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition;  To  permit  Blatti  to  operate 
certain  aircraft  under  part  135  without 
a  TSO-C112  (Mode  S)  transponder 
installed  in  each  aircraft.  Grant,  8/31/ 
99,  Exemption  No.  6957. 

Docket  No.:  29628. 

Petitioner:  Skywest  Airlines. 

Section  of  the  FAR  Affected:  14  CFR 
121.344(b)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Skywest  to 
operate  seven  EMB-120  airplanes 
subject  to  heavy  maintenance  check 
before  parts  are  available,  without 
installing  in  each  airplane,  the  required 
DFDR  until  the  next  heavy  maintenance 
check  after  January  15,  2000.  Partial 
Grant,  8/18/99,  Exemption  No.  6941. 

Docket  No.:  29649. 

Petitioner:  Great  Lakes  Aviation,  Ltd. 

Section  of  the  FAR  Affected:  14  CFR 
121.344(b)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  GLA  to  operate 
one  EMB-120  airplane  (Registration  No. 
N267UE)  subject  to  heavy  maintenance 
check  before  parts  are  available  without 
installing  the  required  DFDR  until  the 
next  heavy  maintenance  check  after 
January  15,  2000.  Partial  Grant,  8/18/99, 
Exemption  No.  6942. 

Docket  No.:  29676. 

Petitioner:  The  King's  Engineering 
Fellowship. 

Section  of  the  FAR  Affected:  14  CFR 
135.251, 135.255, 135.353,  and 
appendices  I  &  J  of  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  allow  the  Fellowship  to 
conduct  local  sightseeing  flights  in  the 
vicinity  of  Grace  College  of  the  Bible  in 
Omaha,  NE,  on  the  weekend  of  August 
21, 1999,  for  compensation  or  hire. 


without  complying  with  certain  anti- 
drug and  alcohol  misuse  prevention 
requirements  of  part  135.  Grant,  8/19/ 
99,  Exemption  No.  6948. 

Docket  No.:  29671. 

Petitioner:  America  West  Airlines. 

Section  of  the  FAR  Affected:  14  CFR 
121.344(b)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  America  West  to 
operate  26  B-737  airplanes  without 
installing,  in  each  airplane,  the 
required,  approved  DFDR  until  the  next 
heavy  maintenance  check  after  February 
18,  2000.  Partial  Grant,  8/18/99, 
Exemption  No.  6947. 

Docket  No.:  29691. 

Petitioner:  Helping  Hands  Society  of 
Hazleton  Area/Carbon  &  Schuylkill 
Coimty. 

Section  of  the  FAR  Affected:  14  CFR 
135.251, 135.255, 135.353,  and 
appendices  I  &  J  of  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  allow  the  Society  to 
conduct  local  sightseeing  flights  at 
Hazleton  Municipal  Airport,  for  an 
aviation  festival  on  August  22, 1999,  for 
compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135.  Grant,  8/19/99,  Exemption 
No.  6949. 

Docket  No.:  29702. 

Petitioner:  Atlantic  Southeast 
Airlines,  Inc.  

Section  of  the  FAR  Affected:  14  CFR 
121.344(b)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  ASA  to  operate 
10  EMB-120RT  airplanes  subject  to 
heavy  maintenance  check  before  parts 
are  available,  without  installing  in  each 
airplane,  the  required  DFDR  until  the 
next  heavy  maintenance  check  after 
January  15,  200.  Partial  Grant,  8/18/99, 
Exemption  No.  6946. 

Docket  No.:  29707. 

Petitioner:  Mount  Sterling  Aviation 
Association — EAA  Chapter  1227. 

Section  of  the  FAR  Affected:  14  CFR 
135.251, 135.255, 135.353,  and 
appendices  I  &  J  of  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  allow  the  MSSA  to 
conduct  local  sightseeing  flights  at  Mt. 
Sterling-Montgomery  County  Airport  in 
Mt.  Sterling,  KY,  on  the  weekend  of 
August  21, 1999,  for  compensation  or 
hire,  without  complying  with  certain 
anti-drug  and  alcohol  misuse  prevention 
requirements  of  part  135.  Grant,  8/20/ 
99,  Exemption  No.  6950. 

Docket  No.:  29711. 

Petitioner:  Lunken  Airport  Benefits 
Committee.  

Section  of  the  FAR  Affected:  14  CFR 
135.251, 135.255, 135.353,  and 
appendices  I  &  J  of  part  121. 


Description  of  Relief  Sought/ 
Disposition:  To  allow  the  Society  to 
conduct  local  sightseeing  flights  at  the 
Lunken  Airport,  for  an  airshow  on 
August  27,  28,  and  29, 1999,  for 
compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  reqiiirements 
of  part  135.  Grant,  8/26/99,  Exemption 
No.  6955. 

[PR  Doc.  99-26705  Filed  10-12-99;  8:45  am) 

BILUNQ  CODE  4910-13-M 


DEPARTMENT  OF  THE  TREASURY 

Departmental  Officea 

Debt  Management  Adviaory 
Committee;  Meeting 

Notice  if  hereby  given,  pursuant  to  5 
U.S.C.  App.  section  10(a)(2),  that  a 
meeting  will  be  held  at  the  U.S. 
Treasury  Department,  15th  and 
Pennsylvania  Avenue,  N.W., 
Washington,  DC,  on  November  2, 1999, 
of  the  following  debt  management 
advisory  committee: 
The  Bond  Market  Association  Treasury 

Borrowing  Advisory  Committee 

The  agenda  for  the  meeting  provides 
for  a  tedhnical  backgroimd  briefing  by 
Treasury  staff,  followed  by  a  charge  by 
the  Secretary  of  the  Treasury  or  his 
designate  that  the  committee  discuss 
particular  issues,  and  a  working  session. 
Following  the  working  session,  the 
committee  will  present  a  written  report 
of  its  recommendations. 

The  background  briefing  by  Treasury 
staff  will  be  held  at  9  a.m.  Eastern  time 
and  will  be  open  to  the  public.  The 
remaining  sessions  and  the  committee's 
reporting  session  will  be  closed  to  the 
public,  pursuant  to  5  U.S.C.  App. 
section  10(d). 

This  notice  shall  constitute  my 
determination,  pursuant  to  the  authority 
placed  in  heads  of  departments  by  5 
U.S.C.  App.  section  10(d)  and  vested  in 
me  by  Treasury  Department  Order  No. 
101-05,  that  the  closed  portions  of  the 
meeting  are  concerned  with  information 
that  is  exempt  from  disclosure  under  5 
U.S.C.  552b(c)(9)(A).  The  public  interest 
requires  that  such  meetings  be  closed  to 
the  public  because  the  Treasury 
Department  requires  frank  and  full 
advice  from  representatives  of  the 
financial  community  prior  to  making  its 
final  decision  on  major  financing 
operations.  Historically,  this  advice  has 
been  offered  by  debt  management 
advisory  committees  established  by  the 
several  major  segments  of  the  financial 
community.  When  so  utilized,  such  a 
committee  is  recognized  to  be  an 
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advisory  committee  imder  5  U.S.C.  App. 
section  3. 

Although  the  Treasury's  final 
annoimcement  of  financing  plans  may 
not  reflect  the  recommendations 
provided  in  reports  of  the  advisory 
committee,  premature  disclosure  of  the 
committee's  deliberations  and  reports 
would  be  likely  to  lead  to  significant 


financial  speculation  in  the  securities 
market.  Thus,  these  meetings  fall  within 
the  exemption  covered  by  5  U.S.C. 
552b(c)(9)(A). 

The  Office  of  Financial  Markets  is 
responsible  for  maintaining  records  of 
debt  management  advisory  committee 
meetings  and  for  providing  annual 
reports  setting  forth  a  summary  of 


committee  activities  and  such  other 
matters  as  may  be  informative  to  the 
public  consistent  with  the  policy  of  5 
U.S.C.  552b. 

Dated:  October  6, 1999. 
Lee  Sachs, 

Assistant  Secretary.  Financial  Markets. 
[FR  Doc.  99-26639  Filed  10-12-99;  8:45  am) 
BtLUNG  CODE  4S10-2S-M 
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Corrections 


Federal  Register 

Vol.  64.  No.  197 
Wednesday,  October  13,  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  con-ections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  DEFENSE 

Dapartment  of  th«  Army 

AvallablHty  of  U.S.  Patents  for  Non- 
Excluaiva,  Exduslva,  or  Partially- 
ExcltMlva  Licansing 

Correction 

In  notice  doaiment  99-25532 
appearing  on  page  53366  in  the  issue  of 
Friday,  October  1, 1999,  make  the 
foUowring  correction: 

In  the  first  column,  imder  SUMMARY, 
in  the  first  paragraph,  in  the  seventh 


line  "Social  Secretary  of  the  Army" 
should  read  "Secretary  of  the  Army". 
[PR  Doc.  C9-25532  Filed  10-12-99;  8:45  am) 

BILUNG  CODE  1S05-01-O 

DEPARTMENT  OF  INTERIOR 
Bureau  of  Land  Management 

[NMNM  1034461 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting;  New 
Mexico 

Correction 

hi  notice  document  99-24872 
beginning  on  page  51784,  in  the  issue  of 
Friday,  September  24, 1999,  the  serial 
number  line  should  appear  as  set  forth 
above. 
[FR  Doc.  C9-24872  Filed  10-12-99;  8:45  am) 

BILUNG  CODE  1S05-01-O 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart20 
RIN3150-AF81 

Respiratory  Protection  and  Controls  to 
Restrict  Internal  Exposures 

Correction 

In  rule  document  99-25977  beginning 
on  page  54543,  in  the  issue  of  Thursday, 
October  7, 1999,  make  the  following 
corrections: 

Appendix  A  to  Part  20  [Corrected] 

1.  On  page  54558,  in  the  table,  in  the 
first  column,  in  the  second  line  entry 
which  begins  "Filtering  facepiece 
disposabled",  "disposabled"  shoidd 
read  "disposable**". 

2.  On  the  same  page,  in  the  same 
table,  in  the  third  column,  in  the  fifth 
line  from  the  bottom  of  the  table,  and 
also  in  the  third  line  from  the  bottom  of 
the  table,  "*100"  should  read  "hioQ". 
[FR  Doc.  C9-25977  Filed  10-12-99;  8:45  am] 
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Environmental  Impacts:  Policies  and 
Procedures;  Notice 


55526 


Federal  Register /Vol.  64,  No.  197 /Wednesday,  October  13,  1999 /Notices 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admlniatratlon 

[DockM  No.  29797;  FAA  Orctor  1050.1E] 

Environmantal  Impacto:  Policiaa  and 
Procaduraa 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice;  request  for  comment. 

summary:  The  Federal  Aviation 
Administration  (FAA)  proposes  to 
revise  its  procedures  for  implementing 
the  National  Environmental  Policy  Act, 
Order  1050.1D,  Policies  and  Procedures 
for  Considering  Environmental  Impacts, 
with  proposed  Order  1050.1E 
Environmental  Impact:  Policies  and 
Procedures.  The  revisions  in  proposed 
Order  1050.1E  include:  consolidating 
the  FAA  categorical  exclusions  in  the 
appendixes  to  Oder  1050.  ID  into  the 
body  of  the  order;  proposing  new  and 
modified  categorical  exclusions; 
incorporating  new  procedures  for 
preparing  enviromnental  docimients; 
consolidating  Order  1050.  ID 
appendixes,  which  describe  procedures 
for  each  program  office,  into  the  body  of 
the  order;  and  proposing  new 
appendixes,  such  as  on  third-party 
contracting.  This  notice  provides  the 
public  opportimity  to  comment  on  the 
proposed  changes.  All  comments  on  the 
proposed  changes  will  be  considered  in 
preparing  the  final  version  of  Order 
1050.1E. 

DATES:  Comments  must  be  received  on 
or  before  January  11,  2000. 
ADDRESSES:  Comments  shoidd  be 
mailed,  in  triplicate,  to  the  Federal 
Aviation  Administration  (FAA),  Office 
of  the  Chief  Counsel,  Attn:  Rules  Docket 
(AGC-200),  Docket  No.  29797.  800 
Independence  Avenue,  S.W.,  Room 
9150.  Washington.  DC  20591. 
Comments  may  be  inspected  in  Room 
915G  between  8:30  a.m.  and  5:00  p.m., 
weekdays,  except  Federal  holidays. 

Commenters  who  wish  the  FAA  to 
acknowledge  the  receipt  of  their 
comments  must  submit  with  their 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  29797."  The  postcard  will  be 
date-stamped  by  the  FAA  and  returned 
to  the  conunenter. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ann  M.  Hooker,  Environment,  Energy, 
and  Employee  Safety  Division  (AEE- 
200).  Office  of  Environment  and  Energy, 
FAA,  800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3554. 


SUPPLEMENTARY  INFORMATION:  The 
National  Environmental  Policy  Act 
(NEPA)  and  implementing  regulations 

promulgated  by  the  Council  on     

Environmental  Quality  (CEQ)  (40  CFR 
parts  1500-1508)  establish  a  broad 
national  policy  to  protect  the  quality  of 
the  human  environment  and  provide 
policies  and  goals  to  ensure  that 
enviromnental  considerations  and 
associated  public  concerns  are  given 
careful  attention  and  appropriate  weight 
in  all  decisions  of  the  Federal 
Government.  Section  102(2)  of  NEPA 
and  40  CFR  1505.1  require  Federal 
agencies  to  develop  and,  as  needed, 
revise  implementing  procediwes 
consistent  with  the  CEQ  regulations. 
The  FAA's  current  Order  1050.1D. 
Policies  and  Procedures  for  Considering 
Environmental  Impacts,  provides  FAA's 
policy  and  procedures  for  complying 
with  the  requirements  of:  (a)  The  CEQ 
regulations  for  implementing  the 
procedural  provisions  of  NEPA;  (b) 
Department  of  Transportation  (DOT) 
Order  DOT  5610.1C.  Procedures  for 
Considering  Environmental  Impacts, 
and  (c)  other  applicable  environmental 
laws,  regulations,  and  executive  orders 
and  policies.  The  FAA  is  proposing  to 
replace  Order  1050.1D  with  Order 
1050.1E. 

Request  for  Comment 

As  part  of  revising  its  environmental 
order,  the  FAA  is  seeking  comment 
regarding  sixteen  proposed  changes  as 
described  in  the  following  synopsis  of 
changes.  FAA  is  also  seeldng  comment 
on  the  feasibility  of  requiring  that  NEPA 
docmnents  be  submitted  in  electronic 
form  suitable  for  access  via  the  Internet. 

Synopsis  of  Proposed  Changes 

The  proposed  FAA  Order  1050.1E, 
Environmental  Impacts:  Policies  and 
Procedures,  includes  additions  or 
changes  to  the  current  version  of  FAA 
Order  1050.1D  which  may  be  of  interest 
to  the  public  and  other  government 
agencies  and  organizations.  Additional 
information  on  the  proposed  changes 
may  be  found  in  paragraph  5  (Chapter 
1)  of  the  draft  order. 
The  revised  Order  1050.  IE  would: 
Change  1.  Be  reorganized  to  place  the 
categorical  exclusions  for  all  FAA 
programs,  including  new  and  modified 
categorical  exclusions,  in  chapter  3, 
eliminating  the  separate  appendixes  for 
each  program  (see  Figure  3-2, 
Categorical  Exclusions  List).  For 
reference,  offices  that  originated  and 
would  normally  use  a  categorical 
exclusion  are  listed  in  parentheses 
following  each  categorical  exclusion. 
Additions  and  modifications  to 


categorical  exclusions  are  identified  in 
italic  print  in  figure  3-2. 

Change  2.  Be  reorganized  to  place  the 
types  of  actions  that  normally  require 
preparation  of  EAs  and  EISs  for  all 
programs  into  Chapters  4  and  5. 
respectively.  Appendix  6,  Airports,  of 
Order  1050.1D  (which  references  FAA 
Order  5050.4A,  Airport  Environmental 
Handbook,  October  8, 1985)  is 
continued  as  appendix  3  of  this  order. 
Order  5050.4A  will  be  updated  to 
ensure  consistency  "with  this  order. 
Change  3.  Add  a  new  appendix  1, 
Analyses  of  Enviromnental  Impact 
Areas.  Appendix  1  would  contain  an 
overview  of  procedures  for 
implementing  other  applicable 
environmental  laws,  regulations,  and 
executive  orders  in  the  course  of  NEPA 
compliance.  Appendix  1  incorporates 
and  updates  Attachment  2  of  Change  4 
to  Order  1050.1D,  and  amends  each 
impact  area  to  include  a  significant 
threshold  paragraph  where  thresholds 
have  been  established. 

Change  4.  Provide  guidance  whereby 
the  Air  Traffic  Service  could  accept  the 
U.S.  Department  of  Defense's  (DOD)  use 
of  a  categorical  exclusion  for  actions 
relating  to  a  request  for  designation  of 
special  use  airspace  when  that  request 
is  subject  to  a  categorical  exclusion 
imder  the  regulations  of  the  requesting 
military  department,  except  when  FAA 
actions  are  subject  to  an  EA,  in 
accordance  witii  a  Memorandum  of 
Understanding,  dated  January  26, 1998 
(see  paragraph  303c). 

Change  5.  Add  a  reference  to  Tribes 
in  defining  extraordinary  circmnstances 
when  actions  are  likely  to  be  highly 
controversial  on  environmental  grounds 
based  on  concerns  raised  by  a  Federal, 
State,  Tribal,  or  local  government 
agency  or  by  a  substantial  number  of  the 
persons  affected  by  the  action  (see 
paragraph  304i);  likely  to  violate  Tribal 
water  quality  standards  under  the  Clean 
Water  Act  and  Safe  Drinking  Water  Act 
(see  paragraph  304h),  or  air  quality 
standards  established  imder  the  Clean 
Air  Act  Amendments  of  1990  (see 
paragraph  304g);  or  likely  to  be 
inconsistent  with  any  Tribal  law 
relating  to  environmental  aspects  of  the 
proposed  action.  Includes  new  guidance 
on  govemment-to-govemment 
consultation  with  Tribes  (see  paragraph 
212).  Incorporates  references  to  tribal 
consultation  into  appendix  1,  section  11 
on  cultiiral  resources. 

Change  6.  Provide  guidance  on 
intergovernmental  review  of  agency 
actions  that  may  affect  State  and  local 
govermnents.  (see  paragraph  212). 

Change  7.  Provide  procediu«s  for 
adopting  EAs  prepared  by  other 
agencies  (see  paragraph  404d). 
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Change  8.  Provide  a  new  optional 
procedure  for  preparing  scoping 
documents.  The  purpose  of  scoping  is  to 
identify  the  potential  effects  on  the 
environment  of  the  proposed  action  and 
set  the  temporal  and  geographic 
boundaries  of  the  study.  Depending  on 
the  nature  and  complexity  of  the  action, 
some  or  all  of  the  information  needed 
during  the  scoping  process  may  be 
obtained  by  letter,  telephone,  or  other 
means.  A  scoping  document  would  be 
extremely  useful  if  the  scoping  is  done 
by  mail  or  telephone,  or  the  project's 
location  or  locations  are  so  remote, 
scattered,  or  widespread  that  affected 
agencies  and  other  interested  persons 
are  unable  to  visit  the  site  or  sites,  (see 
paragraph  505). 

Change  9.  Add  a  new  procedure  to 
paragraph  516,  Revised  or  Supplemental 
Environmental  Impact  Statement  (EIS). 
The  FAA  is  proposing  to  add  paragraph 
(d)  that  would  include  a  procedure  for 
circulating  status  sheets  or 
supplemental  environmental 
information,  such  as  reports,  on  long- 
term  or  complex  EISs  to  provide 
information  that  does  not  require 
preparation  of  a  supplemental  EIS.  The 
responsible  FAA  official  would  notify 
EPA  to  ensure  that  the  official  log  is 
accxu-ate  and  to  include  this  information 
as  a  separate  section  within  the  Notice 
of  Availability  (see  EPA  Filing  system 
for  Implementing  the  CEQ  Regulations, 
54  FR  9593,  March  7, 1989). 

Change  10.  Provide  a  new  procedure 
for  integrating  Clean  Water  Act  section 
404  permitting  requirements  and  NEPA 
(see  section  18,  Appendix  1,  Analysis  of 
Environmental  Impact  Areas). 

Change  11.  Add  new  or  amend 
existing  categorical  exclusions  to  the 
Categorical  Exclusion  List  (Figure  3-2). 
Categorical  exclusions  are  those  types  of 
Federal  actions  that  meet  the  criteria 
contained  in  40  CFR  1508.4  of  the  NEPA 
regulations  promulgated  by  the  Council 
on  Environmental  Quality.  Categorical 
exclusions  represent  actions  that,  based 
on  the  FAA's  past  experience  with 
similar  actions,  do  not  normally  require 
an  EA  or  EIS  because  they  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment,  with  the  exception  of 
extraordinary  circumstances  as  set  forth 
in  paragraph  304.  The  proposed 
additions  and  changes  represent  the 
FAA's  accumulated  experience  with 
assessment  of  the  environmental 
consequences  of  the  indicated  action. 
Several  of  the  proposed  amendments  to 
existing  categorical  exclusions  are 
intended  to  add  applicable  actions  of 
the  Associate  Administrator  for 
Commercial  Space  Transportation. 


The  proposed  new  or  amended 
categorical  exclusions  are  as  follows 
(the  proposed  new  categorical 
exclusions  and  the  proposed 
amendment  of  existing  categorical 
exclusions  are  shown  in  italics): 

(1)  Administrative/GeneraJ  Actions: 

(a)  Issuance  of  Notices  to  Airmen 
fNOTAMS),  which  notify  pilots  and 
other  interested  parties  of  interim  or 
temporary  conditions.  (AFS,  AVN) 

(b)  FAA  actions  related  to  conveyance 
of  land  for  airport  purposes,  surplus 
property,  and  joint  use  arrangements 
that  do  not  substantially  change  the 
operating  environment  of  the  airport. 
(APP,  AND,  ANI.  and  ASU) 

(c)  Mandatory  actions  required  under 
any  treaty  or  international  agreement  to 
which  the  United  States  is  a  party,  or 
required  by  the  decisions  of 
international  organizations  or 
authorities  in  which  the  United  States  is 
a  member  or  participant  except  when 
the  United  States  has  substantial 
discretion  over  implementation  of  such 
requirements. 

(d)  Agreements  with  foreign 
governments,  foreign  civil  aviation 
authorities,  international  organizations, 
or  U.S.  Government  departments  calling 
for  cooperative  activities  or  the 
provision  of  technical  assistance, 
advice,  equipment,  or  services  to  those 
parties,  and  the  implementation  of  such 
agreements;  negotiations  and 
agreements  to  establish  and  define 
bilateral  aviation  safety  relationships 
with  foreign  governments,  and  the 
implementation  of  such  agreements; 
attendance  at  international  conferences 
and  the  meetings  of  international 
organizations,  including  participation  in 
votes  and  other  similar  actions. 

(2)  Certification  Actions: 

(a)  Approvals  of  aircraft  or  launch 
vehicles  and  engine  repairs,  parts,  and 
alterations  not  affecting  noise, 
emissions,  or  wastes.  (All) 

(3)  Equipment  and  Instrumentation 
Actions: 

(a)  Construction  of  Remote 
Commimications  Outlet  (RCO),  or 
replacement  with  essentially  similar 
facilities  or  equipment,  to  provide  air-to- 
ground  communication  between  pilots 
of  general  aviation  aircraft  and 
personnel  in  Flight  Service  Stations 
(FSS).  (AAF,  AND) 

(b)  Establishment,  installation, 
upgrade,  or  relocation  within  the 
perimeter  of  an  airport:  airfield  or 
approach  Ughting  systems,  such  as 
Runway  End  Identifier  Lights  (REIL), 
Omnidirectional  Airport  Lighting 
Systems  (ODALS),  High  Intensity 
Approach  Lighting  System  With 
Flashers  (ALSF-2);  Medium  Approach 
Lighting  System  with  a  REIL  (MALSR/ 


SALSR):  visual  approach  aids,  beacons, 
and  electrical  distribution  systems,  such 
as  Visual  Approach  Slope  Indicators 
(VASIs)  and  F»recision  Approach  Path 
Indicators  (PAPIs).  (AAF,  AND,  APP, 
ANI) 

(c)  Federal  financial  assistance  or  ALP 
approval  or  FAA  installation  of  facilities 
and  equipment,  other  than  radars, 
within  a  facility  or  within  the  perimeter 
of  an  airport  or  launch  facility  (e.g. 
weather  systems,  navigational  aids,  and 
hygrothermometers).  Weather  systems 
include  Automated  Weather  Observing 
System  (AWOS),  Automatic  Surface 
Observation  System  (ASOS).  Rimway 
Visual  Range  (RVR),  Low  Level  Wind 
Shear  Alert  System  (LLWAS),  other 
essentially  similar  facilities  and 
equipment  that  provides  for 
modernization  or  enhancement  of  the 
service  provided  by  these  facilities. 
Navigational  aids  include  Instrument 
Landing  System  (ILS)  equipment  or 
components  of  ILS  equipment,  other 
essentially  similar  facilities  and 
equipment,  and  equipment  that 
provides  for  modernization  or 
enhancement  of  the  service  provided  by 
that  facility.  (AAF,  AUA,  AND,  APP) 
(d)  Federal  financial  assistance  or 
ALP  approval  or  FAA  installation  of 
radar  facilities  and  equipment,  within  a 
facility  or  within  the  perimeter  of  an 
airport  or  launch  facility,  that  conform 
to  the  current  American  National 
Standards  Institute/Institute  of 
Electrical  and  Electronic  Engineers 
(ANSI/IEEE)  guidelines  for  maximum 
permissible  exposure  to  electromagnetic 
fields.  Radar  facilities  and  equipment 
include  Terminal  Doppler  Weather 
Radar  (TDWR),  Next  GeneraUon 
Weather  Radar  (NEXRAD),  Precision 
Runway  Monitor  (PRM),  Airport  Surface 
Detection  Equipment  (ASDE),  Air  Route 
Surveillance  Radar  (ARSR),  Airport 
Surveillance  Radar  (ASR),  Air  Traffic 
Control  Beacon  (ATCB),  and  other 
essentially  similar  facilities  and 
equipment.  In  addition,  this  includes 
equipment  that  provides  for 
modernization  or  enhancement  of  the 
service  provided  by  these  facilities,  such 
as  Radar  Bright  Display  Equipment 
(RBDE)  with  Plan  View  Displays  (PVD), 
Direct  Access  Radar  Channel  (DARC), 
and  a  beacon  system  on  an  existing 
radar.  (AAF,  AUA,  AND,  APP) 

(e)  Replacement  of  power  and  control 
cables  for  facilities  and  equipment,  such 
as  airport  lighting  systems  (ALS), 
launch  facility  lighting  systems,  airport 
surveillance  radar  (ASR).  launch  facility 
surveillance  radar,  Instnmient  Landing 
System  (ILS),  and  Runway  Visual  Range 
(RVR).  (AAF,  AND) 

(f)  Acquisition  of  seciuity  equipment 
required  by  rule  or  regulation  for  the 
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safety  or  security  of  personnel  and 
property  on  the  airport  or  launch  facility 
(14  CFR  part  107.  Airport  Security), 
safety  equipment  required  by  rule  or 
regulation  for  certification  of  an  airport 
(14  CFR  part  139.  Certification  and 
Operation:  Land  Airports  Serving 
Certain  Air  Carriers)  or  licensing  of  a 
launch  facility,  or  snow  removal 
equipment.  (APP,  AST) 
(3)  Facility  Siting  and  Maintenance 

Actions: 

(a)  Federal  financial  assistance, 
Airport  Layout  Plan  (ALP)  approval,  or 
FAA  installation  of  de-icing/anti-icing 
facilities  that  comply  with  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permits  or  other  permits 
protecting  the  quality  of  receiving 
waters,  and  for  which  related  water 
detention  or  retention  facilities  are 
designed  not  to  attract  hazardous 
wildlife,  as  defined  in  FAA  Advisory 
Cizcular  150-5200-33.  (AAF,  APP) 

(b)  Federal  financial  assistance, 
licensing,  or  Airport  Layout  Plan  (ALP) 
approval  to  build  or  repair  an  existing 
runway,  taxiway,  apron,  or  loading 
ramp,  including  extension, 
strengthening,  reconstruction, 
resurfacing,  marking,  grooving,  fillets 
and  jet  blast  facilities,  provided  the 
action  will  not  create  environmental 
impacts  outside  of  an  airport  or  launch 
facility  property.  (APP,  AST) 

(c)  Federal  financial  assistance, 
licensing.  Airport  Layout  Plan  (ALP) 
approval,  or  FAA  construction  or 
limited  expansion  of  accessory  on-site 
structures,  including  storage  buildings, 
garages,  small  parking  areas,  signs, 
fences,  and  other  essentially  similar 
minor  airport  development  items.  (AAF, 
AND.  APP.  AST) 

(d)  Construction  of  Remote 
Transmitter/Receiver  (RT/R),  or  other 
essentially  similar  facilities  and 
equipment,  to  supplement  existing 
communications  channels  installed  in 
the  Air  Traffic  Control  Tower  (ATCT)  or 
Fli^t  Service  Station  (FSS).  (AAF, 
AND) 

(e)  Federal  financial  assistance, 
licensing,  or  ALP  approval  for 
construction  or  lin:iited  expansion  of 
facilities,  such  as  terminal  passenger 
handling  facilities  or  cargo  buildings,  at 
existing  commercial  service  airports  and 
launch  facilities  that  do  not 
substantially  expand  those  facilities. 

(All) 

(f)  Federal  financial  assistance, 
licensing,  or  FAA  grading  of  land  or 
removal  of  obstructions  on  airport  or 
launch  facility  property,  and  erosion 
control  measures  having  no  impacts 
outside  of  airport  property  or  outside  of 
the  launch  facility.  (AAF,  AND,  APP, 
AST) 


(g)  Construction  and  installation,  on 
airports  or  launch  facilities,  of  noise 
abatement  measures,  such  as  noise 
barriers  to  diminish  aircraft  and  launch 
vehicle  engine  exhaust  blast  or  noise, 
and  installation  of  noise  control 
materials.  (All) 

(h)  Ihirchase,  lease,  or  acquisition  of 
three  acres  or  less  of  land  with 
associated  easements  and  rights-of-way 
for  new  facilities.  (ASU,  AND,  AAF) 

(i)  Federal  financial  assistance. 
Airport  Layout  Plan  (ALP)  approval,  or 
licensing  of  a  new  heliport  on  an 
existing  airport  or  launch  facility  that 
would  not  significantly  increase  noise 
over  noise  sensitive  areas.  (APP,  AST) 

(j)  Repair  or  replacement  of 
underground  storage  tanks  (UST),  or 
replacement  of  UST  with  above  ground 
storage  tanks  at  the  same  location. 

(k)  Maintenance  of  existing  roads  ana 
rights-of-way,  including,  for  example, 
snow  removal,  landscape  repair,  and 
erosion  control  work.  (All) 

(1)  Federal  financial  assistance, 
licensing.  Airport  Layout  Plan  (ALP) 
approved,  or  FAA  action  related  to 
topping  or  trimming  trees  to  meet  14 
CFR  part  77  (Objects  Affecting 
Navigable  Airspace)  standards  for 
removing  obstructions  which  can 
adversely  affect  navigable  airspace.  (All) 

(m)  Upgrading  of  building  electrical 
systems  or  maintenance  of  existing 
facilities,  such  as  painting,  replacement 
of  siding,  roof  rehabilitation, 
resurfacing,  or  reconstruction  of  paved 
areas,  and  replacement  of  underground 
facilities.  (AAF,  AST) 

(4)  Procedural  Actions: 

(a)  Actions  to  return  all  or  part  of 
special  use  airspace  (SUA)  to  the 
National  Airspace  System  (NAS)  (such 
as  revocation  of  airspace  or  a  decrease 
in  dimensions  or  times  of  use).  (AAT) 

(b)  Designation  of  alert  areas  and 
controlled  firing  areas.  (AAT) 

(c)  Establishment  or  modification  of 
Special  Use  Airspace  (SUA),  (e.g., 
restricted  areas,  warning  areas),  and 
military  training  routes  for  subsoiuc 
operations  that  have  a  base  altitude  of 
3,000  feet  above  ground  level  (AGL),  or 
higher.  (AAT) 

(d)  Establishment  or  modification  of 
Special  Use  Airspace  (SUA)  for 
supersonic  flying  operations  over  land 
and  above  30,000  feet  mean  sea  level 
(MSL)  or  over  water  above  10,000  feet 
MSL  and  more  than  15  nautical  miles 
from  land.  (AAT) 

(e)  Establishment  of  Global 
Positioning  System  (GPS),  Flight 
Management  System  (FMS),  or 
essentially  similar  systems,  that  use 
overlay  of  existing  procedures.  (AAF, 
AAT,  AFS,  AVN,  AST) 


(f)  Establishment  of  new  or  revised  air 
traiffic  control  procedures  conducted  at 
3,000  feet  or  more  above  groimd  level 
(AGL);  instrument  procediu«s 
conducted  below  3,000  feet  (AGL)  that 
do  not  cause  traffic  to  be  routinely 
routed  over  noise  sensitive  areas; 
modifications  to  ciurenUy  approved 
instrument  procedures  conducted  below 
3,000  feet  (AGL)  that  do  not 
significantly  increase  noise  over  noise 
sensitive  areas;  and  increases  in 
minimiun  altitudes  and  landing 
minima.  For  Air  Traffic  modifications  to 
procedures  at  or  above  3,000  feet  (AGL), 
the  Air  Traffic  Noise  Screening 
Procedure  (ATNS)  should  be  applied. 
(AAT,  AFS.  AVN) 

(g)  Establishment  of  procedural 
actions  dictated  by  emergency 
determinations.  (AAT,  AST) 

(h)  Publication  of  existing  air  traffic 
control  procedures  that  do  not 
essentially  change  existing  tracks,  create 
new  tracks,  change  altitude,  or  change 
concentration  of  aircraft  on  these  tracks. 
(AAT,  AFS,  AVN) 

(i)  A  short-term  change  in  air  traffic 
control  procedures,  not  to  exceed  six 
months,  conducted  under  3,000  feet 
above  ground  level  (AGL)  to 
accommodate  airport  construction. 
(AAT) 

(j)  Tests  of  air  traffic  departure  or 
arrival  procedures  conducted  under 
3,000  feet  above  ground  level  (AGL), 
provided  that:  (1)  the  duration  of  the 
test  does  not  exceed  six  months;  (2)  the 
test  is  requested  by  an  airport  or  launch 
operator  in  response  to  mitigating  noise 
concerns,  or  initiated  by  the  FAA  for 
safety  or  efficiency  of  proposed 
procedures:  and  (3)  test  data  collected 
will  be  used  to  assess  operational  and 
noise  impacts  of  the  test. 

(k)  Approval  under  14  CFR  part  161 
of  a  restriction  on  the  operations  of 
Stage  3  aircraft  that  does  not  have  the 
potential  to  significantly  increase  noise 
at  the  airport  submitting  the  restriction 
proposal  or  at  other  airports  to  which 
restricted  aircraft  may  divert.  (APP) 

(5)  Regulatory  Actions: 

(a)  Issuance  of  regulatory  documents 
(e.g.,  Notices  of  Proposed  Rulemaking, 
and  issuance  of  Final  Rules)  covering 
administrative  or  procedural 
requirements  (not  including  Air  Traffic 
procedures  unless  otherwise 
categorically  excluded).  (AFS,  AGC) 

Change  12.  Add  references  to  the  use 
of  demographic  information  of  the 
geographic  area  of  potentially 
signiucant  impacts  for  purposes  of 
anticipating  and  responding  to  public 
concerns  about  environmental  justice 
and  children,  (see  paragraph  201(b)  and 
appendix  1,  section  16). 


Change  13.  Add  a  new  subject, 
"Supplemental  Noise  Guidance."  to  the 
Noise  section  of  Appendix  1. 
Supplemental  noise  analyses  are  most 
often  used  to  describe  aircraft  noise 
impacts  for  specific  noise-sensitive 
locations  or  situations  and  to  assist  in 
the  public's  understanding  of  the  noise 
impact.  Accordingly,  the  description 
should  be  tailored  to  enhance 
understanding  of  the  pertinent  facts 
surrounding  &e  changes.  The  FAA's 
selection  of  supplemental  analyses  will 
depend  upon  the  circumstances  of  each 
particular  case.  In  some  cases,  this  may 
be  accomplished  with  a  more  complete 
narrative  description  of  the  noise  events 
contributing  to  the  yearly  day/night 
average  sound  level  (DNL)  contours 
with  additional  tables,  charts,  maps,  or 
metrics.  In  other  cases,  supplemental 
analyses  may  include  the  use  of  metrics 
other  than  DNL.  Use  of  supplemental 
metrics  selected  should  fit  Uie 
circumstances.  There  is  no  single 
supplemental  methodology  that  is 
preferable  for  all  situations  and  these 
metrics  often  do  not  reflect  the 
magnitude,  duration,  or  frequency  of  the 
noise  events  imder  study 

Change  14.  Add  a  new  appendix  4, 
FAA  Guidance  on  Third-Party 
Contracting,  with  a  brief  cross-reference 
in  paragraph  204d.  This  proposed 
appendix  would  provide  guidance  on 
the  use  of  third-party  contractors  in  the 
preparation  of  NEPA  documents 
consistent  with  40  CFR  1506.5(c).  Third- 
party  contracting  refers  to  the 
preparation  of  an  EIS  by  a  contractor 
selected  by  the  FAA  and  under  contract 
to,  and  paid  for  by,  an  applicant. 

Change  15.  Delete  from  the 
characteristics  for  extraordinary 
circumstances  actions  that  are  likely  to 
be  highly  controversial  with  respect  to 
the  availability  of  adequate  relocation 
housing.  In  FAA's  experience,  we  are 
not  aware  of  any  EA's  required  by  this 
circumstance  alone.  Jlather,  when  this 
situation  has  occurred,  it  has  been 
accompanied  by  other  extraordinary   - 
ciromistances.  Therefore,  the  FAA 
believes  this  circumstance  should  be 
deleted  from  the  list,  (see  Section  304). 

Change  16.  Clarify  that  the  FAA 
follows  the  guidelines  of  the  American 
National  Standards  Institute/Institute  of 
Electrical  and  Electronic  Engineers 
(ANSI/IEEE)  for  electromagnetic 
radiation,  (see  Appendix  1,  Section  16) 

In  addition  to  requesting  comments 
on  the  foregoing  proposed  changes,  the 
FAA  requests  general  comments  on  the 
potential  usefulness  of  requiring  NEPA 
docimients  to  be  prepared  and 
submitted  in  electronic  form  suitable  for 
access  via  the  Internet. 
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The  FAA  encourages  full  public 
participation  during  this  comment 
period.  Comments  submitted  will  be 
considered  in  preparing  the  final  Order 
1050.1E. 

Issued  in  Washington,  DC  on  September 
30. 1999. 

James  D.  Erickson, 

Director.  Office  of  Environment  and  Energy. 
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Chapter  1.  General 

1.  Purpose 

This  order  provides  Federal  Aviation 
Administration  (FAA)  policy  and 
procedures  to  ensure  agency  compliance 
with  the  requirements  set  forth  in  the 
Council  on  Environmental  Quality 
(CEQ)  regulations  for  implementing  the 
provisions  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  40  Code  of  Federal  Regulations 
(CFR)  parts  1500-1508;  Department  of 
Transportation  (DOT)  Order  DOT 
seiO.lC.  Procedures  for  Considering 
Environmental  Impacts;  and  other 
related  statutes,  and  directives. 

2.  Distribution 

This  order  is  distributed  to  the 
division  level  in  the  Washington 
headquarters,  regions,  and  centers  with 
a  limited  distribution  to  all  field  offices 
and  fecilities. 

3.  Cancellation 

Order  1050.1D,  Policies  and 
Procedures  for  Considering 
Environmental  Impacts,  dated  December 
5, 1986,  including  Changes  1-4,  is 
cancelled. 

4.  Background 

NEPA  and  its  implementing 
regulations,  promulgated  by  CEQ  in 
accordance  with  Executive  Order  (E.O.) 
11514,  Protection  and  Enhancement  of 
Environmental  Quality,  March  5, 1970, 
as  amended  by  E.O.  11991  (sections  2(g) 
and  3(h)),  May  24, 1977,  establish  a 
broad  national  policy  to  protect  the 
quality  of  the  human  environment,  and 
provide  policies  and  goals  to  ensure  that 
environmental  considerations  are  given 
careful  attention  and  appropriate  weight 
in  all  decisions  of  the  Federal 
Government.  Section  101  of  NEPA  sets 
forth  Federal  policies  and  goals  to 
encourage  productive  harmony  between 
people  and  their  environment.  Section 
102(2)  provides  specific  direction  to 
Federal  agencies,  sometimes  called 


"action-forcing"  provisions  (40  CFR 
1500.1(a),  1500.3,  and  1507)  on  how  to 
implement  the  goals  of  NEPA.  The 
major  provisions  include  the 
requirement  to  use  a  systematic, 
interdisciplinary  approach  (section 
102(2)(A))  and  develop  implementing 
methods  and  procedures  (section 
102(2)(B)).  Section  102(2){C)  requires 
detailed  analysis  for  proposed  major 
Federal  actions  significantly  affecting 
the  quality  of  the  human  environment, 
providing  authority  to  prepare 
environmental  impact  statements  (EIS). 
Section  102(2)(E)  provides  authority  for 
preparing  environmental  assessments 
(EAs).  NEPA  was  enacted  as  Public  Law 
(P.L.)  91-190  (January  1, 1970),  which 
was  amended  by  P.L.  94-52  (July  3. 
1975),  P.L.  94-83  (August  9, 1975),  and 
P.L.  97-258,  section  4(b)  (Sept.  13, 
.1982),  and  codified  at  42  United  States 
Code  (U.S.C.)  4231-4347.  The  CEQ 
implementing  regulations  are  found  at 
Title  40  of  the  Code  of  Federal 
Regulations  (CFR),  parts  1500-1508  (43 
FR  55978,  November  29, 1978;  amended 
51  FR  15618,  April  25, 1986).  DOT'S 
implementing  requirements  are 
prescribed  under  Order  5610.1C, 
Procedures  for  Considering 
Environmental  Impacts  (44  FR  56420, 
October  1, 1979).  and  Order  5610.1, 
Changes  1  &  2  (July  13, 1982  and  July 
30, 1985)). 

This  order  also  addresses 
environmental  laws,  regulations,  and 
executive  orders  in  addition  to  NEPA. 
The  environmental  process  established 
by  this  order  is  intended  to  implement 
the  objective  of  the  DOT  and  CEQ  to  use 
a  single  process  to  meet  requirements 
for  environmental  studies, 
consultations,  and  reviews  to  the 
maximimi  extent  possible. 

5.  Explanation  of  Changes 

This  order: 

a.  Reflects  current  environmental 
requirements. 

b.  Provides  a  procedure  for  program 
offices  to  adopt  supplemental  guidance 
in  consultation  with  the  Office  of 
Enviroiunent  and  Energy  (AEE)  and  the 
Office  of  Chief  Counsel  (AGC)  (see 
paragraph  7). 

c.  Adds  a  reference  in  the  paragraph 
on  "Initial  Review"  (paragraph  201)  and 
paragraph  15,  Appendix  1.  Analysis  of 
Environmental  Impact  Areas,  to  the  use 
of  demographic  information  of  the 
geographic  area  of  potentially 
significant  impacts  for  purposes  of 
anticipating  and  responding  to  public 
concerns  about  environmental  justice 
and  children  in  accordance  wiih  E.O. 
12898,  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 


Populations  (59  FR  7629.  February  16, 
1994),  the  accompanying  Presidential 
Memorandum,  DOT  Strategy  on 
Environmental  Justice  (60  FR  33896, 
June  25,  1995),  DOT  Order  5610.2  (62 
FR  18377,  April  15, 1997),  CEQ 
Environmental  Justice:  Guidance  Under 
the  National  Environmental  Policy  Act 
(December  10, 1997),  EPA  Guidance  for 
Consideration  of  Environmental  Justice 
in  Clean  Air  Act  Section  309  Reviews 
(July  1999),  E.O.  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885, 
April  23, 1997),  and  40  CFR  1501.2(c), 
1507.2(d).  and  1508.27(b)(2)  (see 
paragraph  200c(4)  and  appendix  1. 
section  16). 

d.  Has  been  reorganized  to  place  the 
categorical  exclusions,  including  new 
and  modified  categorical  exclusions,  for 
all  FAA  programs  in  chapter  3, 
eliminating  the  separate  appendixes  for 
each  program,  including  the  Office  of 
Airports  and  the  Office  of  Commercial 
Space  Transportation  (see  Figure  3-2, 
Categorical  Exclusions  List).  For 
reference,  offices  that  originated  and 
would  normally  use  a  categorical 
exclusion  are  listed  in  parentheses 
following  each  categorical  exclusion. 
Additions  and  modifications  to 
categorical  exclusions  are  identified  in 
bold  in  figure  3-2. 

e.  Has  been  reorganized  to  place  the 
types  of  actions  that  normally  require 
preparation  of  EAs  and  EISs  for  all 
programs  into  Chapters  4  and  5, 
respectively.  Appendix  6.  Airports,  of 
Order  1050.1D  (which  references  FAA 
Order  5050.4A,  Airport  Environmental 
Handbook,  October  8.,  1985)  is 
continued  as  appendix  3  of  this  order. 
Order  5050.4A  wriU  be  updated  to 
ensure  consistency  with  this  order  in 
consultation  with  AEE  (Environment 
and  Energy  Team,  AEE-200)  and  AGC 
(Environmental  Law  Branch,  AGC-620). 

f.  Provides  guidance  for  the  Office  of 
Air  Traffic  to  accept  the  U.S. 
Department  of  Defense's  (DOD)  use  of  a 
categorical  exclusion  for  actions  relating 
to  a  request  for  designation  of  special 
use  airspace  when  ti^t  request  is  subject 
to  a  categorical  exclusion  imder  the 
regulations  of  the  requesting  military 
department,  except  when  FAA  actions 
are  subject  to  an  EA,  in  accordance  with 
a  Memorandum  of  Understanding,  dated 
January  26, 1998  (see  para^ph  303c). 

g.  Adds  a  reference  to  Tribes  in 
defining  extraordinary  circumstances 
when  actions  are  likely  to  be  highly 
controversial  on  environmental  groimds 
based  on  concerns  raised  by  a  Federal, 
State,  Tribal,  or  local  government 
agency  or  by  a  substantial  number  of  the 
{>ersons  affected  by  the  action  (see 
paragraph  304i);  likely  to  violate  Tribal 


water  qualit>'  standards  under  the  Clean 
Water  Act  and  Safe  Drinking  Water  Act 
(see  paragraph  304h),  or  air  quality 
standards  established  under  the  Clean 
Air  Act  Amendments  of  1990  (see 
paragraph  304g):  or  likely  to  be 
inconsistent  with  any  Tribal  law 
relating  to  enviromnented  aspects  of  the 
proposed  action.  Includes  new  guidance 
on  govemment-to-govermnent 
consultation  with  Tribes,  in  accordance 
with  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  dated  May 
14, 1998  (63  FR  27655,  May  19, 1998), 
and  Presidential  Memorandum  on 
Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments,  dated  April  29, 1994  (59 
FR  22951,  May  4,  1994)  (see  paragraph 
212).  Incorporates  references  to  tribal 
consultation  into  appendix  1,  section  11 
on  cultural  resources,  in  accordance 
with  regulations  governing  section  106 
consultation  under  the  National  Historic 
Preservation  Act  (36  CFR  part  800)  and 
compliance  with  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(43  CFR  part  10),  the  American  Indian 
Religious  Freedom  Act  of  1978  (P.L.  95- 
341),  and  E.O.  13007,  Indian  Sacred 
Sites  (61  FR  26771,  May  29.  1996). 

h.  Provides  guidance  on 
intergovernmental  review  of  agency 
actions  that  may  affect  State  and  local 
governments,  in  accordance  with 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
programs  (July  14.  1982),  and  49  CFR 
part  17,  Intergovernmental  Review  of 
DOT  Programs  and  Activities  (see 
paragraph  210). 

i.  Provides  guidance  for  determining 
when  it  may  be  useful  to  document  that 
a  project  qualifies  for  categorical 
exclusion  (see  paragraph  305). 

j.  Provides  procedures  for  adopting 
EAs  prepared  by  other  agencies  (see 
paragraph  404d),  as  recommended  by 
CEQ  in  its  Memorandimi:  Guidance 
Regarding  NEPA  Regulations  (48  FR 
34263,  July  28,  1983). 

k.  Provides  a  new  optional  procedure 
for  joint  documents  that  include  both 
findings  of  no  significant  impact 
(FONSI)  and  decision  documents  (see 
paragraph  408). 

1.  Provides  a  new  optional  procedure 
for  preparing  scoping  documents  (see 
paragraph  505). 

m.  Provides  a  new  optional  procedure 
for  publishing  records  of  decisions 
(RODs)  in  the  Federal  Register  (see 
paragraph  512e). 

n.  Provides  a  new  procedure  for 
circulating  supplemental  environmental 
information,  such  as  reports,  for  public 
comment  on  points  of  concern, 
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regarding  environmental  impacts  set 
forth  in  an  EIS  (see  paragraph  516d). 

o.  Provides  a  new  procedure  for 
integrating  Clean  Water  Act  section  404 
permitting  requirements  and  NEPA  (see 
section  18,  Appendix  1,  Analysis  of 
Environmental  Impact  Areas). 

p.  Provides  revised  appendices  for 
analyses  of  environmental  impact  areas 
(appendix  1 ,  replacing  Attachment  2  of 
Change  4  of  1050.1D)  and  third-party 
contracting  (appendix  4). 

q.  Provides  new  appendices 
containing:  CEQ  scoping  guidance 
(appendix  5);  CEQ's  "40  Most  Asked 
Questions"  (appendix  9);  and  Order 
DOT  5610.2,  Environmental  Justice  in 
Low-Income  Populations  and  Minority 
Populations  (appendix  10). 

r.  Deletes  from  the  characteristics  for 
extraordinary  cinnmistances  actions  that 
are  likely  to  be  highly  controversial  with 
respect  to  the  availability  of  adequate 
relocation  housing.  In  FAA's 
experience,  we  are  not  aware  of  any 
EA's  required  by  this  circiunstance 
alone.  Rather,  when  this  situation  has 
occurred,  it  has  been  accompanied  by 
other  extraordinary  circumstances. 
Therefore,  the  FAA  believes  this 
circumstance  should  be  deleted  from 
the  list,  (see  Section  304). 

s.  Clarifies  that  the  FAA  follows  the 
guidelines  of  the  American  National 
Standards  Institute/Institute  of 
Electrical  and  Electronic  Engineers 
(ANSI/EEEE)  for  electromagnetic 
radiation,  (see  Appendix  1,  Section  16) 
t.  This  order  adds  the  following  new 
categorical  exclusions,  or  modifies 
existing  categorical  exclusions 
previously  provided  in  order  1050.ID: 
(changes  are  shown  in  italics] 

(1)  Administrative/General  Actions 

(a)  Issuance  of  Notices  to  Airmen 
INOTAMS),  which  notify  pilots  and 
other  interested  parties  of  interim  or 
temporary  conditions.  (AFS,  AVN) 

(b)  FAA  actions  related  to  conveyance 
of  land  for  airport  purposes,  surplus 
property,  and  joint  use  arrangements 
that  do  not  substantially  change  the 
operating  environment  of  the  airport. 
(APP,  AND.  ANI,  and  ASU) 

(c)  Mandatory  actions  required  under 
any  treaty  or  international  agreement  to 
which  the  United  States  is  a  party,  or 
required  by  the  decisions  of 
international  organizations  or 
authorities  in  which  the  United  States  is 
a  member  or  participant  except  when 
the  United  States  has  substantial 
discretion  over  implementation  of  such 
requirements. 

(d)  Agreements  with  foreign 
governments,  foreign  civil  aviation 
authorities,  international  organizations, 
or  U.S.  Govenmient  departments  calUng 


for  cooperative  activities  or  the 
provision  of  technical  assistance, 
advice,  equipment,  or  services  to  those 
parties,  and  the  implementation  of  such 
agreements;  negotiations  and 
agreements  to  establish  and  define 
bilateral  aviation  safety  relationships 
with  foreign  governments,  and  the 
implementation  of  such  agreements; 
attendance  at  international  conferences 
and  the  meetings  of  international 
organizations,  including  participation  in 
votes  and  other  similar  actions. 

(2)  Certification  Actions 

(a)  Approvals  of  aircraft  or  launch 
vehicles  and  engine  repairs,  parts,  and 
alterations  not  affecting  noise, 
emissions,  or  wastes.  (All) 

(3)  Equipment  and  Instnunentation 
Actions 

(a)  Construction  of  Remote 
Communications  Outlet  (RCO),  or 
replacement  with  essentially  similar 
facilities  or  equipment,  to  provide  air-to- 
ground  communication  between  pilots 
of  general  aviation  aircraft  and 
personnel  in  Flight  Service  Stations 
(FSS).  (AAF,  AND) 

(b)  Establishment,  installation, 
upgrade,  or  relocation  within  the 
perimeter  of  an  airport:  airfield  or 
approach  lighting  systems,  such  as 
Runway  End  Identifier  Li^ts  (REIL). 
Omnidirectional  Airport  Lighting 
Systems  (ODALS),  High  Intensity 
Approach  Lighting  System  With 
Flashers  (ALSF-2);  Medium  Approach 
Ughting  System  with  a  REIL  (MALSR/ 
SALSR):  visual  approach  aids,  beacons, 
and  electrical  distribution  systems,  such 
as  Visual  Approach  Slope  Indicators 
(VASIs)  and  Precision  Approach  Path 
Indicators  (PAPIs).  (AAF.  AND,  APP. 
ANI) 

(c)  Federal  financial  assistance  or  ALP 
approval  or  FAA  installation  of  facilities 
and  equipment,  other  than  radars, 
within  a  facility  or  within  the  perimeter^ 
of  an  airport  or  launch  facility  (e.g. 
weather  systems,  navigational  aids,  and 
hygrothermometers).  Weather  systems 
include  Automated  Weather  Observing 
System  (AWOS).  Automatic  Surface 
Observation  System  (ASOS),  Runway 
Visual  Range  (RVR),  Low  Level  Wind 
Shear  Alert  System  (LLWAS),  other 
essentially  similar  facilities  and 
equipment  that  provides  for 
modernization  or  enhancement  of  the 
service  provided  by  these  facilities. 
Navigational  aids  include  Instrument 
Landing  System  (ILS)  equipment  or 
components  of  ILS  equipment,  other 
essentially  similar  facilities  and 
equipment,  and  equipment  that 
provides  for  modernization  or 
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enhancement  of  the  service  provided  by 
that  facility.  (AAF.  AUA,  AND,  APP) 
(d)  Federal  financial  assistance  or 
ALP  approval  or  FAA  installation  of 
radar  facilities  and  equipment,  within  a 
facility  or  within  the  perimeter  of  an 
airport  or  launch  facility,  that  conform 
to  the  current  American  National 
Standards  Institute/Institute  of 
Electrical  and  Electronic  Engineers 
(ANSI/IEEE)  guidelines  for  maximum 
permissible  exposure  to  electromagnetic 
fields.  Radar  facilities  and  equipment 
include  Terminal  Doppler  Weather 
Radar  (TDWR).  Next  Generation 
Weather  Radar  (NEXRAD),  Precision 
Runway  Monitor  (PRM),  Airport  Surface 
Detection  Equipment  (ASDE),  Air  Route 
Surveillance  Radar  (ARSR),  Airport 
Surveillance  Radar  (ASR),  Air  Traffic 
Control  Beacon  (ATCB),  and  other 
essentially  similar  facilities  and 
equipment.  In  addition,  this  includes 
equipment  that  provides  for 
modernization  or  enhancement  of  the 
service  provided  by  these  facilities,  such 
as  Radar  Bright  Display  Equipment 
(REDE)  with  Plan  View  Displays  (PVD), 
Direct  Access  Radar  Channel  (DARC), 
and  a  beacon  system  on  an  existing 
radar.  (AAF,  AUA,  AND,  APP) 

(e)  Replacement  of  power  and  control 
cables  for  facilities  and  equipment,  such 
as  airport  lighting  systems  (ALS), 
launch  facility  lighting  systems,  airport 
surveillance  radar  (ASR),  launch  facility 
surveillance  radar.  Instrument  Landing 
System  (ILS),  and  Runway  Visual  Range 
(RVR).  (AAF,  AND) 

(f)  Acquisition  of  seciuity  equipment 
required  by  rule  or  regulation  for  the 
safety  or  security  of  personnel  and 
property  on  the  airport  or  launch  facility 
(14  CFR  part  107.  Airport  Security), 
safety  equipment  required  by  rule  or 
regulation  for  certification  of  an  airport 
(14  CFR  part  139,  Certification  and 
Operation:  Land  Airports  Serving 
Certain  Air  Carriers)  or  licensing  of  a 
launch  facility,  or  snow  removal 
equipment.  (APP,  AST) 

(3)  Facility  Siting  and  Maintenance 
Actions 

(a)  Federal  financial  assistance. 
Airport  Layout  Plan  (ALP)  approval,  or 
FAA  installation  of  de-icing/anti-icing 
facilities  that  comply  with  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permits  or  other  permits 
protecting  the  quality  of  receiving 
waters,  and  for  which  related  water 
detention  or  retention  facilities  are 
designed  not  to  attract  hazardous 
wildlife,  as  defined  in  FAA  Advisory 
Circular  150-5200-33.  (AAF,  APP) 

(b)  Federal  financial  assistance, 
licensing,  or  Airport  Layout  Plan  (ALP) 
approval  to  build  or  repair  an  existing 


runway,  taxiway,  apron,  or  loading 
ramp,  including  extension, 
strengthening,  reconstruction, 
resiufacing,  marking,  grooving,  fillets 
and  jet  blast  facilities,  provided  the 
action  will  not  create  environmental 
impacts  outside  of  an  airport  or  launch 
facility  property .  (APP,  AST) 

(c)  Federal  financial  assistance, 
licensing,  Airport  Layout  Plan  (ALP) 
approval,  or  FAA  construction  or 
limited  expansion  of  accessory  on-site 
structures,  including  storage  buildings, 
garages,  small  parking  areas,  signs, 
fences,  and  other  essentially  similar 
minor  airport  development  items.  (AAF, 
AND,  APP,  AST) 

(d)  Construction  of  Remote 
Transmitter/Receiver  (RT/R),  or  other 
essentially  similar  facilities  and 
equipment,  to  supplement  existing 
communications  channels  installed  in 
the  Air  Traffic  Control  Tower  (ATCT)  or 
Fli^t  Service  Station  (FSS).  (AAF. 
AND) 

(e)  Federal  financial  assistance, 
licensing,  or  ALP  approval  for 
construction  or  limited  expansion  of 
facilities,  such  as  terminal  passenger 
handling  facilities  or  cargo  buildings,  at 
existing  commercial  service  airports  and 
launch  facilities  that  do  not 
substantially  expand  those  facilities. 
(AU) 

(f)  Federal  financial  assistance, 
licensing,  or  FAA  grading  of  land  or 
removal  of  obstructions  on  airport  or 
launch  facility  property,  and  erosion 
control  measures  having  no  impacts 
outside  of  airport  property  or  outside  of 
the  launch  facility.  (AAF,  AND,  APP, 
AST) 

(g)  Construction  and  installation,  on 
airports  or  launch  facilities,  of  noise 
abatement  measures,  such  as  noise 
barriers  to  diminish  aircraft  and  launch 
vehicle  engine  exhaust  blast  or  noise, 
and  installation  of  noise  control 
materials.  (All) 

(h)  Purchase,  lease,  or  acquisition  of 
three  acres  or  less  of  land  with 
associated  easements  and  rights-of-way 
for  new  facilities.  (ASU,  AND,  AAF) 

(i)  Federal  financial  assistance, 
Airport  Layout  Plan  (ALP)  approval,  or 
licensing  of  a  new  heliport  on  an 
existing  airport  or  launch  facility  that 
would  not  significantly  increase  noise 
over  noise  sensitive  areas.  (APP,  AST) 

(j)  Repair  or  replacement  of 
underground  storage  tanks  (UST),  or 
replacement  of  UST  with  above  ground 
storage  tanks  at  the  same  location. 
(AAFl 

(k)  Maintenance  of  existing  roads  and 
rights-of-way,  including,  for  example, 
snow  removal,  landscape  repair,  and 
erosion  control  work.  (All) 


(1)  Federal  financial  assistance, 
licensing.  Airport  Layout  Plan  (ALP) 
approval,  or  FAA  action  related  to 
topping  or  trimming  trees  to  meet  14 
CFR  part  77  (Objects  Affecting 
Navigable  Airspace)  standards  for 
removing  obstructions  which  can 
adversely  affect  navigable  airspace.  (All) 

(m)  Upgrading  of  building  electrical 
systems  or  maintenance  of  existing 
facilities,  such  as  painting,  replacement 
of  siding,  roof  rehabilitation, 
resurfacing,  or  reconstruction  of  paved 
areas,  and  replacement  of  underground 
facilities.  (AAF,  AST) 

(4)  Procedural  Actions 

(a)  Actions  to  return  all  or  part  of 
special  use  airspace  (SUA)  to  the 
National  Airspace  System  (NAS)  (such 
as  revocation  of  airspace  or  a  decrease 
in  dimensions  or  times  of  use).  (AAT) 

(b)  Designation  of  alert  areas  and 
controlled  firing  areas.  (AAT) 

(c)  Establishment  or  modification  of 
Special  Use  Airspace  (SUA),  (e.g., 
restricted  areas,  warning  areas),  and 
military  training  routes  for  subsonic 
operations  that  have  a  base  altitude  of 
3,000  feet  above  ground  level  (AGL),  or 
hidier.  (AAT) 

(d)  Establishment  or  modification  of 
Special  Use  Airspace  (SUA)  for 
supersonic  flying  operations  over  land 
and  above  30,000  feet  mean  sea  level 
(MSL)  or  over  water  above  1 0.000  feet 
MSL  and  more  than  1 5  nautical  nules 
from  land.  (AAT) 

(e)  Establishment  of  Global 
Positioning  System  (GPS),  Flight 
Management  System  (FMS),  or 
essentially  similar  systems,  that  use 
overlay  of  existing  procedures.  (AAF. 
AAT,  AFS,  AVN,  AST) 

(f)  Establishment  of  new  or  revised  air 
traffic  control  procedures  conducted  at 
3,000  feet  or  more  above  groimd  level 
(AGL);  instrument  procedures 
conducted  below  3,000  feet  (AGL)  that 
do  not  cause  traffic  to  be  routinely 
routed  over  noise  sensitive  areas; 
modifications  to  currently  approved 
instrument  procedures  conducted  below 
3,000  feet  (AGL)  that  do  not 
significantly  increase  noise  over  noise 
sensitive  areas;  and  increases  in 
miniTP'iTn  altitudes  and  landing 
minima.  For  Air  Traffic  modifications  to 
procedures  at  or  above  3,000  feet  (AGL). 
the  Air  Traffic  Noise  Screening 
Procedure  (ATNS)  should  be  applied. 
(AAT,  AFS,  AVN) 

(g)  Establishment  of  procedural 
actions  dictated  by  emergency 
determinations.  (AAT,  AST) 

(h)  Publication  of  existing  air  traffic 
control  procedures  that  do  not 
essentially  change  existing  tracks,  create 
new  tixicks,  change  altitude,  or  change 
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concentration  of  aircraft  on  these  tmcks. 
(AAT.  AFS.  AVN) 

(i)  A  short-term  change  in  air  traffic 
control  procedures,  not  to  exceed  six 
months,  conducted  under  3,000  feet 
above  ground  level  (AGL)  to 
accommodate  airport  construction. 
(AAT) 

0)  Tests  of  air  traffic  departure  or 
arrival  procedures  conducted  under 
3.000  feet  above  ground  level  (AGL). 
provided  that:  (ijthe  duration  of  the 
test  does  not  exceed  six  months;  (2)  the 
test  is  requested  by  an  airport  or  launch 
operator  in  response  to  mitigating  noise 
concerns,  or  initiated  by  the  FAA  for 
safety  or  efficiency  of  proposed 
procedures;  and  (3)  test  data  collected 
will  be  used  to  assess  operational  and 
noise  impacts  of  the  test. 

(k)  Approval  under  14  CFR  part  161 
of  a  restriction  on  the  operations  of 
Stage  3  aircraft  that  does  not  have  the 
potential  to  significantly  increase  noise 
at  the  airport  submitting  the  restriction 
proposal  or  at  other  airports  to  which 
restricted  aircraft  may  divert.  (APP) 

(5)  Regulatory  Actions 

(a)  Issuance  of  regulatory  documents 
(e.g..  Notices  of  Proposed  Rulemaking, 
and  issuance  of  Final  Rules)  covering 
administrative  or  procedural 
requirements  (not  including  Air  Traffic 
procedures  unless  otherwise 
categorically  excluded).  (AFS,  AGC) 


6.  Policy 

a.  The  FAA  will  comply  with  both  the 
procedures  and  policies  of  NEPA  and 
other  related  environmental  laws, 
regulations,  and  orders  apphcable  to 
FAA  actions.  This  policy  requires  that 
the  FAA  decisionmaking  process 
facilitate  public  understanding  and 
scrutiny  by  including  a  consideration  of 
the  effect  of  a  proposed  action  and  its 
alternatives  on  the  quality  of  the  human 
environment,  the  avoidance  or 
minimization  of  adverse  effects  of 
proposed  actions,  and  the  restoration  or 
enhancement  of  resources  and 
environmental  quality  of  the  nation. 
FAA  vidll  integrate  NEPA  and  other 
environmental  reviews  and 
considtations  into  agency  planning 
processes  as  early  as  possible. 

b.  The  environmental  review  process 
outlined  in  this  order  shall  be  the  focal 
point  for  assuring  that  NEPA  and  other 
environmental  considerations  are  taken 
into  account.  EISs  and  EAs/FONSIs 
document  FAA  compliance  with  these 
considerations  and  shall  reflect  a 
thorough  review  of  all  relevant 
environmental  issues,  using  a 
systematic,  interdisciplinary  approach. 

c.  Funding  requirements  will  oe 
justified  and  requested  in  accordance 


with  existing  budgetary  and  fiscal 
policies.  Each  FAA  program  office  is 
responsible  for  seeking  sufficient  funds 
through  the  budget  process  to 
implement  provisions  of  this  order. 

7.  More  Detailed  Guidance    . 

a.  This  order  sets  forth  policy  and 
procedures  for  implementing  NEPA.  All 
FAA  offices  that  have  issued 
supplemental  detailed  guidance  for 
implementing  NEPA  within  their 
programs  must  update  their  orders 
within  a  reasonable  time  to  be 
consistent  with  this  revised  order. 

b.  A  program  office  may  develop  more 
detailed  guidance  to  implement  40  CFR 
1507.3  if  it  is  consistent  with  CEQ 
regulations  and  this  order. 

(1)  Development  of  More  Detailed 
Guidance 

The  program  office  shall  consult  with 
AEE  (Environment  and  Energ)'  Team, 
AEE-200)  and  AGC  (Environmental  Law 
Branch,  AGC-620)  in  developing  its 
more  detailed  guidance,  publish  notice 
of  availability  for  comment  of  its 
proposed  more  detailed  guidance  in  the 
Federal  Register,  and  take  other  steps  to 
seek  public  input  during  the 
development  of  its  more  detailed 
guidance. 

(2)  Review 

The  program  office  shall  submit  its 
proposed  more  detailed  guidance  to 
AEE  (Environment  and  Energy  Team, 
AEE-200)  and  AGC  (Environmental  Law 
Branch,  AGC-620)  for  a  60-day  review 
period.  If  AEE-1  finds  the  more  detailed 
guidance  to  be  consistent  with  this 
order,  after  joint  consultation  with  the 
AGC  for  legal  sufficiency,  AEE-200 
shall  notify  the  program  office  and  the 
program  office  may  adopt  these  as  its 
final  guidance. 

(3)  Notice 

The  program  office  shall  notify  the 
parties  with  which  it  has  consulted  and 
publish  notice  of  its  final  more  detailed 
guidance  in  the  Federal  Register. 

8.  Scope 

a.  The  NEPA  process  addresses 
impacts  of  Federal  actions  on  the 
human  environment,  such  as  noise, 
socioeconomic,  land  uses,  air  quality, 
and  water  quality.  Chapter  2  of  this 
order  presents  an  overview  of  the  NEPA 
process  and  generally  applicable 
information.  Depending  upon  the 
context  and  intensity  of  potential 
impacts,  NEPA  procedures  differ  in 
complexity  and  duration.  Chapter  3  of 
this  order  addresses  those  types  of  FAA 
actions  that  do  not  normally  require 
preparation  of  an  EA  or  EIS,  called 


categorical  exclusions  (see  figure  3-2), 
absent  extraordinary  circumstances  (see 
paragraph  304).  Chapters  4  and  5  of  this' 
order  outline  the  processes  for  preparing 
EAs  and  EISs.  These  procedures  apply 
to  classes  of  FAA  actions  that  may  have 
a  signffieant  impact  on  the  human 
environment.  Appendix  1,  Analysis  of 
Environmental  Impact  Areas,  presents, 
for  each  environmental  impact  category, 
brief  descriptions  of  statutory  and 
regulatory  requirements  and  a  list  of 
agencies  of  specialized  expertise  or  legal 
jurisdiction.  Appendixes  3  and  4 
provide  additional  FAA  guidance  on 
airports  environmental  review,  and 
thiid-party  contracting.  Appendixes  5- 
10  provide  copies  of  NEPA,  CEQ 
regulations,  CEQ  guidance,  DOT  NEPA 
procedures,  and  the  DOT  order  on 
environmental  justice.  Appendixes  11- 
12  provide  a  list  of  acronyms,  an 
annotated  list  of  generally  applicable 
executive  orders,  DOT  and  FAA  orders, 
memoranda  of  agreement  or 
understanding,  and  related  CEQ  and 
FAA  guidance. 

9.  Relation  to  CEQ  Regulations 

This  order  implements  the  mandate  of 
NEPA,  as  defined  and  elaborated  upon 
by  CEQ's  regiilations,  within  the 
programs  of  the  FAA.  The  order  is  not 
a  substitute  for  the  regulations 
promulgated  by  CEQ,  rather,  it 
supplements  the  CEQ  regulations  by 
applying  them  to  FAA  programs. 
Therefore,  all  program  offices  and 
administration  offices  shall  comply  with 
both  the  CEQ  regulations  and  the 
provisions  of  this  order. 

10.  Authority  To  Issue  Changes  to  This 
Order 

a.  When  the  Administrator  has  not 
specifically  reserved  authority  to  make 
changes  or  updates,  the  Director  of  the 
Office  of  Environment  and  Energy 
(AEE-1)  may  issue  changes  or  updates 
to  this  order,  provided: 

(1)  When  a  change  or  update  may 
affect  an  office  or  offices,  AEE  will 
formally  coordinate  with  that  office  to 
afford  it  an  opportunity  to  review  and 
discuss  the  proposed  change;  and 

(2)  When  a  change  or  update  is 
substantial,  AEE  will: 

(a)  formally  coordinate  with  the  Office 
of  Chief  Counsel  (AGC),  the  Office  of  the 
Assistant  Secretary  for  Transportation 
Policy  (P-1)  and  the  Office  of  the 
General  Counsel  (C-1),  consult  with 
CEQ;  and  then 

(b)  publish  the  proposed  change  or 
update  in  the  Federal  Register  for 
public  comment. 

b.  Each  program  office  may  submit  to 
AEE  proposed  modifications  to  this 
order.  For  substantial  changes,  AEE 
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shall  initiate  formal  coordination  and 
consultation  with  AGC,  P-1,  C-1.  and 
CEQ,  after  which  the  requesting  office 
may  continue  the  inter-divisional  and 
interagency  coordination  and  publish 
public  notices  and  requests  for  comment 
in  the  Federal  Register,  provided  it 
informs  AEE  of  the  proceedings.  AEE 
may  participate  in  the  consultation  at  its 
option.  The  Associate  or  Assistant 
Administrator  for  the  requesting  office's 
program  shall  provide  AEE  with  a 
memo  describing  the  proposed  change, 
a  summary  of  the  basis  for  the  change, 
and,  for  substantial  changes,  comments 
from  other  program  offices.  AGC,  P-1, 
C-1,  CEQ,  other  Federal,  State,  Tribal, 
and  local  agencies  and  the  public,  as 
well  as  FAA's  response.  AEE  will  then 
issue  change  orders  to  this  order,  as 
needed.  For  substantial  changes,  AEE 
and  the  requesting  office  shall 
coordinate,  to  the  extent  possible, 
public  notice  in  the  Federal  Register 
and  internal  clearance  of  proposed 
change  orders.  Alternatively,  AEE  may 
continue  the  coordination  and  public 
notice  under  subparagraph  a,  in 
cooperation  with  the  requesting  office. 

11.  Definitions 

a.  The  terminology  used  in  the  CEQ 
regulations  (see  40  CFR  part  1508  in 
appendix  8)  and  Title  49  of  the  United 
States  Code  is  applicable. 

b.  In  addition,  this  paragraph  defines 
basic  NEPA  and  other  terms  as  used 
throughout  this  order,  as  follows: 

(1)  Approving  Official 

This  is  the  FAA  official  who  has  the 
authority  to  approve  findings  of  no 
significant  impact  (FONSIs)  or 
environmental  impact  statements  (EISs) 
(see  FAA  Order  1100.154A,  Delegation 
of  Authority,  June  1990,  which  provides 
delegation  of  authority  to  agency 
officials  to  sign  environmental 
documents). 

(2)  Decisionmaker 

This  is  the  FAA  official  who  has 
authority  to  approve  a  record  of 
decision  (ROD)  or  other  types  of  formal 
decision  documents  for  the  agency  (see 
FAA  Order  1100.154A,  Delegation  of 
Authority,  June  1990,  which  provides 
delegation  of  authority  to  agency 
officials  to  sign  environmental 
documents). 

(3)  Environmental  Due  Diligence  Audit 
(EDDA) 

An  EDDA  is  a  detailed  assessment  of 
past  property  use  with  respect  to 
storage,  use,  and  disposal  of  hazardous 
materials.  An  EDDA  is  prepared  using 
historical  record  searches,  photographic 
interpretation,  and  site  inspections  to 


determine  the  likelihood  of 
environmental  contamination  prior  to 
acquisition  by,  or  transfer  to  or  from,  the 
FAA.  Where  an  EDDA  has  been 
determined  necessary  by  the  FAA,  it 
will  be  conducted  prior  to  completing 
the  NEPA  dociunent  and  will  be 
incorporated  by  reference  (see  FAA 
Order  1050.19,  Environmental  Due 
Diligence  Audits  in  the  Conduct  of  FAA 
Real  Property  Transactions,  for  further 
information  on  EDDAs). 

(4)  Environmental  Studies 

The  investigation  of  potential 
enviromnental  impacts  to  determine  the 
environmental  process  to  be  followed 
and  to  assist  in  the  preparation  of  the 
environmental  document,  (see,  e.g.,  23 
CFR  7.107(a)). 


(5)  Noise  Sensitive  Area 

An  area  is  noise  sensitive  if  noise 
interferes  with  normal  activities 
associated  with  its  use.  Noise  sensitive 
areas  are  residential,  educational, 
health,  and  religious  structures  and 
sites,  and  outdoor  recreational,  cultural, 
wildlife  refuges,  and  historical  sites.  For 
example,  in  the  context  of  noise  from 
airplanes  and  helicopters,  noise 
sensitive  areas  include  such  areas 
within  the  DNL  65  noise  contour. 
Individual,  isolated,  residential 
structures  may  be  considered 
compatible  within  the  65  DNL  noise 
contour  where  the  primary  use  of  land 
is  agricultxtfal  and  adequate  noise 
attenuation  is  provided.  Also,  transient 
residential  use  such  as  motels  should  be 
considered  compatible  within  the  65 
DNL  noise  contour  where  adequate 
noise  attenuation  is  provided.  A  site 
that  is  unacceptable  for  outside  use  may 
be  compatible  for  use  inside  of  a 
structure,  provided  adequate  noise 
attenuation  featiu^s  are  built  into  that 
structure.  (See  section  4,  table  1,  on  land 
use  and  section  14  on  noise  in  appendix 
land  14  CFR  part  150,  Airport  Noise 
Plaiming,  Land  Use  Compatibility 
Guidelines).  In  the  context  of  launch 
vehicle  operations,  noise  sensitive  areas 
may  include  such  sites  within 
approximately  40  miles  of  the  latmch 
site  for  launches  of  very  large  rockets, 
whereas  noise  sensitive  areas  may 
include  such  sites  within  approximately 
2  miles  of  the  launch  site  for  launches 
of  small  rockets.  In  the  context  of 
facilities  and  equipment,  such  as 
emergency  generators  or  explosives 
firing  ranges,  but  not  including  aircraft, 
noise  sensitive  areas  may  include  such 
sites  in  the  immediate  vicinity  of 
operations,  pursuant  to  the  Noise 
Control  Act  of  1972,  (See  State  and  local 
ordinances,  which  may  be  used  as 
guidelines  for  evaluating  noise  impacts 


from  operation  of  such  facilities  and 
equipment.) 

(6)  Responsible  FAA  Official 

This  term  refers  to  the  FAA  employee 
designated  with  overall  responsibility  to 
furnish  guidance  and  participate  in  the 
preparation  of  NEPA  docimients,  to 
evaluate  the  documents,  and  to  take 
responsibility  for  the  scope  and  content 
of  the  documents  (see  FAA  Order 
1100.154A,  Delegation  of  Authority, 
June  1990,  which  provides  delegation  of 
authority  to  agency  officials  to  sign 
environmental  documents). 

(7)  Tribe 

In  general,  the  term  "Tribe"  refers  to 
the  recognized  tribal  government  and 
tribal  members  (as  determined  by  each 
tribe)  of  any  tribe,  band,  nation,  Pueblo, 
or  other  organized  group  or  community, 
including  any  Alaska  Native  Village  (as 
defined  in,  or  established  pursuant  to 
the  Alaska  Native  Claims  Settlement  Act 
(43  U.S.C.  1601  et  seq.])  that  is 
acknowledged  by  the  Federal 
government  to  constitute  a  tribe  with  a 
govemment-to-govemment  relationship 
with  the  United  States  and  eligible  for 
the  programs,  services  and  other 
relationships  established  by  the  United 
States  for  Indians  because  of  their  status 
as  Indians  and  tribes.  Under  the 
Federally  Recognized  Indian  Tribe  List 
Act  (P.L.  103-454,  25  U.S.C.  479a,  note, 
to  479a-l),  the  Department  of  the 
Interior  annually  publishes  a  list  of 
Federally  recognized  tribes  in  the 
Fedn-al  Register.  The  term  "tribe"  may 
also  refer  to  State  recognized  tribes 
under  specific  authorities  for  certain 
DOT  programs,  especially  related  to 
surface  transportation  that  may  be 
associated  with  a  particular  FAA 
project.  , 

12.-199.  Reserved 

Chapter  2.  NEPA  Planning  and 
Integration 

200.  Introduction 

a.  By  providing  a  means  for  assuring 
informed  decisionmaking,  NEPA 
compliance  is  an  integral  component  of 
the  FAA's  comprehensive 
environmental  responsibilities  that 
enable  FAA  to  carry  out  its  primary 
mission  of  assuring  aviation  safety, 
security,  and  efficiency.  NEPA  provides 
a  means  for  assuring  that  environmental 
concerns  and  interests  of  the  public  and 
other  Federal,  State,  Tribal,  or  local 
agencies  are  appropriately  considered  as 
part  of  the  decisionmaking  process. 
NEPA  also  provides  a  means  for 
efficiently  complying  with  related 
statutes,  orders,  and  regulations. 
Effective,  efficient,  and  timely 


measures  a 


environmental  analyses,  public 
involvement,  and  interagency  and 
intergovernmental  coordination  depend 
upon  determining  the  appropriate  level 
of  review  early  in  planning,  budgeting, 
and  scheduling. 

b.  In  accordance  with  NEPA, 
environmental  issues  shall  be  identified 
and  considered  early  in  an  action's 
planning  process,  using  a  systematic, 
interdisciplinary  approach  and 
appropriate  commimity  involvement 
and  interagency  and  intergovernmental 
coordination  to  expand  the  potential 
^  sources  of  information  or  identify  areas 
of  concern  regarding  the  proposed  • 
action.  Environmental  permits  and  other 
forms  of  approval,  concurrence,  or 
consultation  may  be  required,  often 
from  other  agencies.  Applicable  permit 
application  and  other  review  processes 
should  be  included  in  the  planning 
process  to  ensure  that  necessary 
supporting  information  is  collected  and 
provided  to  the  permitting  or  reviewing 
agencies  in  a  timely  manner,  especially 
if  applicable  laws,  regulations,  or 
executive  orders  specify  timeframes  for 
these  processes. 

c.  By  conducting  the  NEPA  review  at 
the  earliest  possible  time  in  the 
planning  and  decisionmaking  process, 
the  responsible  FAA  official  can  use  the 
NEPA  process  most  effectively  as  an 
umbrella  process  or  vehicle  for  giving 
appropriate  consideration  to  specific 
environmental  concerns  by: 

(1)  Describing  the  purpose  and  need 
for  the  proposed  action. 

(2)  Identifying  reasonable  alternatives 
(must  include  no  action). 

(3)  Rigorously  analyzing  the 
reasonably  foreseeable  direct,  indirect, 
and  cumulative  environmental  impacts 
of  those  alternatives,  and  of  nearby 
activities. 

(4)  Providing  the  basis  for  public 
disclosure  and  comment,  and  a 
mechanism  for  responding  to  public 
comments. 

(5)  Providing  the  basis  for  informed 
selection  of  the  preferred  alternative. 

(6)  Evaluating  measures  to  mitigate 
adverse  effects  of  the  preferred 
alternative  and  ensuring  that  these 
measures  are  implemented. 

(7)  Facilitating  compliance  with 
applicable  environmental  laws, 
regulations,  and  executive  orders. 

d.  This  chapter  guides  the  responsible 
FAA  official,  approving  official,  and 
decisionmaker  in  starting  the  NEPA 
process  by  determining  the  following: 

(1)  Whether  an  action  requires  an  EA 
or  an  EIS- 

(2)  Whether  the  FAA  is  the  lead 
Federal  agency  for  the  NEPA  process. 

(3)  Which  FAA  office  is  responsible 
for  NEPA  compliance,  including 
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preparing  environmental  analyses  and 
documents,  ensuring  public 
involvement,  and  completing 
interagency  and  intergovernmental 
coordination  and  consultation 

201.  Iiutial  Review 

a.  The  responsible  FAA  official 
should  initially  review  whether  the 
proposed  action: 

(1)  could  significantly  affect  the 
quality  of  the  human  environment,  for 
example,  with  respect  to  noise,  land,  air 
quality,  water  quality,  wildlife,  energy 
supply  and  natural  resoiut:es,  or  historic 
or  archeological  resources; 

(2)  would  be  located  in  wetlands, 
floodplains,  coastal  zones,  prime, 
unique  or  state  or  local  important 
farmlands,  habitat  of  Federally  hsted 
endangered  or  threatened  species  or 
affected  wildlife,  wild  and  scenic  river 
areas,  or  areas  protected  under  DOT 
section  4(f);  or 

(3)  would  be  highly  controversial  on 
environmental  groimds  (40  CFR 
1508.27(b)(4)). 

b.  Based  on  the  initial  environmental 
review,  the  responsible  FAA  official 
shall  identify  issues  and  problems 
having  potentially  significant 
environmental  impacts.  Further,  the 
responsible  FAA  official  shall  determine 
whether  such  issues  and  problems,  as 
they  pertain  to  the  proposed  action, 
have  been  previously  addressed  in  a 
broad  system,  program,  or  regional 
assessment  (see  paragraphs  on  tiering  in 
chapters  3  and  4).  Consideration  should 
be  given  to  the  existence  of  minority 
populations,  low-income  populations, 
and  children  in  the  geographic  area  of 
potentially  significant  impacts.  The 
responsible  FAA  official  can  then 
decide  which  type  of  analysis  and 
docmnentation,  and  what  extent  of 
public  involvement  and  interagency  and 
intergovernmental  coordination  and 
consultation,  are  appropriate. 

c.  When  appropriate,  the  responsible 
FAA  official  should  provide  pertinent 
information  to  the  affected  community 
and  agencies  and  consider  their 
opinions  at  the  earliest  formative  stage 
of  the  action  and  early  in  the  process  of 
preparing  NEPA  documentation.  The 
extent  of  early  coordination  will  depend 
on  the  complexity,  sensitivity,  degree  of 
Federal  involvement,  and  anticipated 
environmental  impacts  of  the  proposed 
action.  Comments  received  during  early 
coordination  on  environmental  impacts 
of  proposed  actions  shall  be  considered, 
as  appropriate,  in  determining  whether 
an  EA,  FONSI,  or  EIS  is  required  (see 
also  paragraph  207  on  lead  and 
cooperating  agencies,  paragraph  208  on 
public  involvement,  paragraph  209  on 
plain  language  and  geographic 


information,  paragraph  210  on  reducing 
paperwork,  paragraph  211  on  reducing 
delay,  paragraph  212  on  interagency  and 
intergovernmental  coordination,  and 
appendix  1  on  specific  requirements  for 
interagency  coordination  and 
consultation  and  public  notice  and 
comment  under  other  environmental 
laws,  regulations,  and  execut    e  orders.) 

202.  Determination  of  Federal  Actions 
Requiring  Preparation  of  an  EA  or  an 
EIS 

The  three  major  levels  of  NEPA 
review  are  categorical  exclusions  and 
extraordinary  circumstances, 
environmental  assessments  (EA),  and 
environmental  impact  statements  (EIS). 

a.  The  first  analyticeil  step  is  to 
determine  whether  the  proposed  action 
is  an  advisory  action,  an  emergency 
action,  or  a  categorical  exclusion.  If  an 
action  is  advisory,  it  is  not  subject  to 
NEPA  review.  If  an  action  is  an 
emergency  action,  and  not  categorically 
excluded,  then  the  provisions  in 
Chapter  3,  Advisory  and  Emergency 
Actions  and  Categorical  Exclusions,  for 
implementing  NEPA  in  the  context  of  an 
emergency  apply.  If  an  action  is 
included  in  one  of  the  categories  in 
Figure  3-2,  Cate^gorical  Exclusion  List, 
and  no  extraordinary  circumstances  (see 
paragraph  304)  apply  to  the  proposed 
action,  the  FAA  can  take  action  without 
further  environmental  review.  (See 
appendix  1  for  associated  findings  and 
determinations  which  may  need  to  be 
made,  and,  in  certain  situations,  in 
consultation  with  relevant  oversight 
agencies,  under  special  purpose 
statutes,  regulations,  and  executive 
orders.) 

b.  For  proposed  actions  subject  to 
NEPA  that  do  not  qualify  for  categorical 
exclusion,  an  EA  or  an  EIS  is  required. 
The  purpose  of  an  EA  is  to  inform 
decisionmaking  generally  or  to 
determine  whether  a  proposed  action  or 
its  alternatives  has  the  potential  to 
significantly  affect  the  environment.  If 
the  FAA  has  decided  to  prepare  an  EIS, 
it  does  not  need  to  prepare  an  EA.  If  the 
EA  indicates  no  significant  impacts 
from  the  proposed  action,  a  FCDNSI  is 
prepared.  The  FONSI  is  a  determination 
that  the  action  lacks  potentially 
significant  environmental  impacts  and 
does  not  represent  the  agency's  decision 
to  implement  the  proposed  action.  The 
FONSI  may  be  incorporated,  along  with 
other  required  findings,  a  description  of 
the  proposed  action,  the  place  and  time 
of  implementation,  and  the  point  of 
contact  for  additional  information,  into 
the  agency's  decision  docimient, 
sometimes  called  a  Record  of  Decision 
or  FONSI/ROD.  A  formal  decision 
docimient  after  a  FONSI  is  optional 
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because  the  agency's  decision  to  act  may 
be  evidenced  by  other  documents  such 
as  rules,  licenses,  or  approvals.  The 
FONSI  and  other  findings,  however, 
must  be  documented  in  the  project  file. 

c.  For  proposed  actions  that  include 
mitigation  measures  to  avoid,  eliminate, 
or  reduce  anticipated  significant 
impacts  below  applicable  significance 
thresholds,  a  FONSI  must  be  prepared 
and  include  appropriate  mitigation 
commitments.  A  formal  decision 
document  after  a  FONSI  is  issued, 
sometimes  called  a  Record  of  Decision 
or  FONSI/ROD,  is  optional  because  the 
agency's  decision  to  act  may  be 
evidenced  by  other  documents  such  as 
rules,  licenses,  or  approvals.  The  FONSI 
with  the  appropriate  mitigation 
commitments,  and  other  required 
findings,  however,  must  be  documented 
in  the  project  file. 

d.  If  the  EA  indicates  that  potentially 
significant  environmental  impacts  may 
result  from  the  proposed  action,  an  EIS 
is  required  to  proceed.  An  EIS  provides 
additional,  detailed  evaluations  of  the 
proposed  action  and  its  alternatives, 
including  the  No  Action  alternative. 
Where  the  FAA  anticipates  that 
significant  effects  would  result,  a 
decision  can  be  made  to  prepare  an  EIS 
without  first  developing  an  EA.  No 
sooner  than  30  days  after  the  final  EIS 
has  been  prepared  and  the  FAA 
approving  official  has  approved  the 
dociunent,  the  responsible  FAA  official 
may  prepare  a  ROD  for  the  signature  of 
the  appropriate  decisionmaker.  The 
ROD  presents  the  agency's  official 
decision  on  the  proposed  action  and 
identifies  any  mitigation  and  monitoring 
measures. 

e.  When  an  application  or  request  is 
received  that  requires  FAA  approval  or 
implementation,  environmental  analysis 
may  be  required.  The  responsible  FAA 
official  may  require  the  applicant  or 
other  interested  parties  to  provide 
siifficient  environmental  information  or 
analysis  to  ensiue  the  environmental 
analysis  meets  the  requirements  of  this 
order.  In  such  cases,  the  responsible 
FAA  official  will  recommend  deferring 
final  action  pending  receipt  of  the 
necessary  information  or  environmental 
studies  from  the  applicant.  Upon  receipt 
of  the  additional  information  or 
environmental  studies,  the  responsible 
FAA  official  will  determine  if  the 
information  is  sufficient  to  proceed. 
FAA  may  request  that  the  applicant 
prepare  the  EA. 

203.  Responsibilities  of  the  FAA  and 
Applicants 

a.  The  provisions  of  this  order  and  the 
CEQ  regulations  apply  to  actions 
directly  imdertaken  by  the  FAA  and 


where  the  FAA  has  sufficient  control 
and  responsibility  to  condition  the 
license  or  project  approval  of  a  non- 
Federal  entity. 

b.  Where  actions  are  directly 
undertaken  by  FAA,  the  FAA  may 
prepare  EAs  and  EISs,  or  use  contractors 
in  accordance  with  paragraph  204a. 

c.  Applicants  may  prepare  EAs.  In  all 
other  cases,  the  role  of  the  applicant  is 
limited  to  providing  enviroimiental 
studies  and  information.  Applicants 
may  fund  the  preparation  of  EISs 
through  third-party  contracting  (see 
pararaaph  204  and  appendix  4). 

dTror  projects  directly  imdertaken  by 
Federal  agencies  and  requiring  an  EIS, 
the  statement  shall  be  prepared  at  the 
feasibility  analysis  stage,  and  may  be 
supplemented  at  a  later  stage.  For 
applications  to  the  FAA  requiring  an  EA 
or  EIS,  the  EA  or  EIS  shall  be 
commenced  no  later  than  immediately 
after  the  application  is  received. 

204.  Use  of  Contractors 

a.  Contractor  consulting  services  may 
be  used  to  prepare  EAs  and  EISs. 
Contractors  also  may  be  used  to  prepare 
background  or  supplemental  material 
and  otherwise  assist  in  preparing  draft 
or  final  environmental  documents  for 
which  the  FAA  takes  responsibility. 
When  contractors  prepare  EAs  and  EISs 
for  the  FAA,  they  must  comply  with  the 
provisions  of  this  order. 

b.  The  responsible  FAA  official  has 
overall  responsibility  for  furnishing 
guidance  on,  participating  in  the 
preparation  of,  and  independently 
evaluating  the  environmental  docxmient, 
taking  responsibility  for  scope  and 
content,  including  computer  modeling. 
Duties  of  the  responsible  FAA  official 
may  be  delegated  typically  to  an 
environmental  specialist,  including  the 
authority  to  sign  FONSIs,  but  not  the 
authority  to  approve  EISs.  The  agency 
official  authorized  to  approve  FONSIs 
and  EISs  is  called  the  approving  official. 
The  agency  official  authorized  to 
approve  a  record  of  decision  (ROD) 
based  on  review  of  an  EIS  and  formal 
decision  docimients  to  proceed  with  the 
action  based  on  review  of  the  EA/FONSI 
is  called  the  decisionmaker.  (See 
paragraph  11,  Definitions.) 

c.  In  some  circumstances,  a 
procurement  request  may  be  needed  to 
obtain  consultant  services  to  perform 
environmental  analyses.  FAA 
procurements  for  an  EA  and  final  design 
work  must  be  separate  to  avoid  a 
conflict  of  interest;  however,  an  EA  and 
preliminary  design  work  may  be 
combined  provided  the  design  work  is 
of  a  generic  nature,  i.e.,  not  site  specific. 

d.  When  an  EIS  is  required,  the  lead 
Federal  agency  is  required  to  select  the 


contractor,  who  will  assist  the  lead 
agency  in  preparing  the  EIS.  (See  40 
CFR  1506.5(c)  and  Appendix  4,  FAA 
Guidance  on  Third-Party  Contracting).  If 
these  procedures  are  not  followed  in 
preparing  an  EA,  and  the  EA  results  in 
a  decision  to  prepare  an  EIS,  delay  may 
occiu,  associated  with  selecting  the 
contractor  in  accordance  with  this 
paragraph  and  appendix  4. 

e.  When  a  contractor  prepares  an  EIS, 
the  FAA  requires  the  contractor  to 
execute  a  disclosure  statement  prepared 
by  the  lead  agency,  or  when 
appropriate,  by  the  cooperating  agency 
(for  its  portion  of  the  EIS),  specifying 
that  the  contractor  has  no  financial  or 
other  interest  in  the  outcome  of  the 
action  (see  40  CFR  1506.5(c)). 

205.  Applicability 

This  order  is  effective  immediately 
upon  signature,  with  the  following 
exception.  This  order  does  not  apply  to 
decisions  made  and  final  environmental 
documents  issued  prior  to  the  effective 
date  of  this  order. 

206.  Special  Instructions 

For  actions  subject  to  NEPA,  the 
responsible  FAA  official  should  not  take 
any  action  or  make  any  irretrievable  and 
irreversible  commitments  of  resources 
imtil  appropriate  environmental  review 
has  been  completed  that  meets  the 
requirements  of  this  order  (see  40  CFR 
1502.2(f)  and  1502.4(c)(3)). 

a.  Requirements  that  apply  to  EISs 
may  also  be  considered  in  preparing 
EAs. 

b.  Land  acquisition  and  facility 
construction. 

(1)  Unless  the  acquisition  of  land  is 
inextricable  from  the  proposed  project, 
that  is,  part  of  one  continuous  project 
leading  inevitably  and  inexorably  to  the 
proposed  Federal  action,  transfer  of  title 
or  other  interests  in  real  property, 
including  land,  is  not  a  major  Federal 
action  significantly  impacting  the 
environment  or  an  irretrievable 
commitment  of  resources  under  NEPA. 
In  some  situations,  it  may  not  be 
appropriate  to  begin  negotiations  for  the 
land  acquisition  before  completing  the 
environmental  impact  analysis  and 
documentation.  In  other  situations,  it 
may  not  be  possible  to  obtain  some 
necessary  information  to  complete  the 
environmental  review  imtil  after  the 
property  has  been  acquired,  in  which 
case,  the  responsible  FAA  official  must 
decide  whether  to  proceed  with  the 
property  acquisition  contingent  upon 
obtaining  the  necessary  information, 
and  at  the  risk  of  FAA  not  approving  a 
decision  to  proceed  with  the  proposed 
action  at  the  particular  site. 


(2)  The  responsible  FAA  official  will 
review  a  proposed  action  by  an 
applicant  that  has  acquired  land  or 
constructed  a  facility  for  operation  by 
FAA,  but  without  prior  approval  by 
FAA,  to  determine  whether  the  action 
was  consistent  with  the  policies  of  this 
order  and  has  not  limited  full  and 
objective  consideration  of  alternatives. 

c.  The  responsible  FAA  official  will 
give  particular  attention  to  its 
responsibilities  under  DOT  section  4(f) 
to  insiu^  that  a  special  effort  is  made  to 
preserve  the  natural  beauty  of 
countryside,  public  parks,  and 
recreation  lands,  wildlife  and  waterfowl 
refuges,  wild  and  scenic  rivers  or  study 
rivers,  and  historic  sites.  FAA  will  not 
approve  actions  requiring  the  use  of 
DOT  section  4(f)  properties  unless  there 
is  no  feasible  and  prudent  alternative 
and  the  program  includes  all  possible 
planning  to  minimize  harm. 

d.  The  responsible  FAA  official  also 
will  give  particular  attention  to  actions 
involving  properties  included  in  or 
eligible  for  inclusion  in  the  National 
Register  of  Historic  Places  and  the 
provisions  of  Title  VI  of  the  Civil  Rights 
Act  of  1964  and  the  Uniform  Relocation 
Assistance  and  Real  Properties 
Acquisition  Policies  Act  of  1970. 

207.  Role  of  Lead  and  Cooperating 
Agencies 

Section  1501.5  of  the  CEQ  regulations 
describes  the  role  of  the  lead  agency  in 
preparing  EISs  when  more  than  one 
agency  is  involved  in  a  proposed  action. 
Section  1501.6  describes  the 
relationship  of  the  lead  agency  with 
cooperating  agencies.  Sections  1501.7 
and  1501.8  describe  the  role  of  the  lead 
agency  in  the  scoping  process  and  in 
setting  time  limits. 

a.  Lead  agencies  may  ask  Federal 
agencies  with  special  expertise  or 
jurisdiction  by  law  to  be  cooperating 
agencies. 

b.  The  definition  of  a  cooperating 
agency  in  40  CFR  1508.5  also  includes 
any  "State  or  local  agency  of  similar 
qualifications  [i.e.,  with  jurisdiction  by 
law  or  special  expertise  with  respect  to 
any  environmental  impact  involved  in  a 
proposal]  or,  when  the  effects  are  on  a 
reservation,  a  Native  American  Tribe, 
may  by  agreement  with  the  lead  agency 
become  a  cooperating  agency."  For 
further  guidance,  see  CEQ 
Memorandum  on  Designation  of  Non- 
Federal  Agencies  to  be  Cooperating 
Agencies  in  Implementing  the 
Procedural  Requirements  of  the 
National  Environmental  Policy  Act  (July 
28, 1999). 

c.  See  also  Memorandum  of 
Understanding  Between  the  FAA  and 
the  Department  of  Defense  (November 


1989)  regarding  NEPA  compliance  for 
special  use  airspace  designations, 
available  from  the  Environmental 
Programs  Division  of  the  FAA  Office  of 
Air  Traffic  Airspace  Management,  and 
Memorandum  of  Agreement  Among 
Department  of  Defense,  Federal 
Aviation  Administration  and  National 
Aeronautics  and  Space  Administration 
on  Federal  Interaction  with  Launch  Site 
Operators  (August  21, 1997),  available 
from  the  Space  Systems  Development 
Division  of  the  FAA  Office  for 
Commercial  Space  Transportation. 

208.  Public  Involvement 

a.  Public  involvement  shall  be 
initiated  as  early  as  possible  and 
continued  throughout  the  development 
of  the  proposed  action  in  accordance 
with  the  FAA  Commimity  Involvement 
Policy  Statement,  dated  April  17, 1995, 
and  40  CFR  1500.2(d)  to  obtain 
meaningful  public  input  (see  also 
paragraph  201c).  Public  involvement 
may  be  appropriate  in  defining  the 
scope  of  work  of  a  NEPA  document 
developed  by  the  FAA  or  the  consultant 
the  FAA  selects.  It  may  also  be 
appropriate  in  defining  the  scope  of 
work  for  an  EA  to  be  prepared  by  an 
applicant  for  grants-in-aid  or  an  FAA 
approval  or  license.  Comments  from 
individuals  and  groups  will  be 
considered,  as  appropriate,  in  preparing 
an  EA  and  FONSI  or  EIS.  A  summary  of 
public  involvement  and  the 
environmental  issues  raised  shall  be 
documented  in  the  EA  or  EIS. 
Additional  information  on  public 
involvement  can  be  found  in  FAA's    - 
"Community  Involvement  Manual," 
FAA-EE-90-03  (August  1990),  and 
Community  Involvement  Policy 
Statement  (April  1995),  which  may  be 
obtained  from  the  Office  of  Environment 
and  Energy,  and  40  CFR  1506.6.  Other 
laws,  regulations,  and  executive  orders 
have  specific  requirements  for  public 
involvement,  including  but  not  limited 
to  during  rulemaking  affecting 
children's  environmental  health  risks 
under  E.0. 1 3045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks,  dated  April  21, 
1997  (62  FR  19885,  April  23, 1997).  See 
also  recommendations  for  public 
involvement,  including  documentation 
of  public  involvement  activities,  related 
to  implementing  E.O.  12898  on 
environmental  justice  and  the 
accompanying  Presidential         * 
Memorandum  of  February  11, 1994  can 
be  found  in  the  Department  of 
Transportation  Strategy  on 
Environmental  Justice  (60  FR  33896, 
Jime  25,  1995),  Order  DOT  5610.2, 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 


Populations  (62  FR  18377.  April  15, 
1997),  EPA  Guidance  for  Consideration 
of  Environmental  Justice  in  Clean  Air 
Act  Section  309  Reviews  (July  1999), 
and  CEQ  Environmental  Justice: 
Guidance  Under  the  National 
Environmental  Policy  Act  (December 
10,  1997). 

b.  The  responsible  FAA  official  shall: 
fl)  Make  efforts  to  solicit  from  and 

provide  appropriate  information  to  the 
public. 

(2)  Inform  those  persons  and  agencies 
who  may  be  interested  or  affected  by 
providing  full  and  fair  discussion  of 
environmental  effects. 

(3)  Provide  timely  public  notice  of 
scoping  meetings,  public  hearings, 
workshops,  and  availability  of 
environmental  dociunents  (e.g.,  NOI 
(Notice  of  Intent)  to  prepare  and  Notice 
of  Availability  of  environmental 
dociunents). 

c.  If  permits,  licenses,  or  other  forms 
of  review  and  approval  requiring  public 
involvement  are  applicable,  such  as 
under  sections  106  and  110  of  the 
National  Historic  Preservation  Act, 
section  7  of  the  Endangered  Species  Act, 
section  404  of  the  Clean  Water  Act,  E.O. 
11988,  Wetlands,  E.O.  11990, 
Floodplains,  section  176(c)  oifthe  Clean 
Air  Act,  and  other  air,  water,  and  solid 
waste  permits,  and  clean-up  activities 
under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  then 
the  responsible  FAA  official  is 
encoiu-aged  to  v/ork  cooperatively  with 
the  other  agencies  to  combine  public 
involvement  activities  and  documents 
wherever  possible  and  appropriate  to 
integrate  the  NEPA  and  applicable 
permitting  and  other  review  processes 
in  accordance  with  40  CFR  1500.2(c), 
1500.4(k)  and  (n),  and  1500.5. 

d.  Public  hearings.  Hearings  are  lead 
by  a  public  hearing  officer.  Agency  staff 
help  disseminate  information, 
particularly  when  a  public  hearing  is 
combined  with  an  open  house.  For 
additional  information  about  the  public 
hearings  and  meetings,  consult  with  the 
Office  of  Environment  and  Energy.  See 
also,  chapter  6  of  FAA's  Community 
Involvement  Manual  (August  1990)  and 
chapter  2  of  DOT  and  the  Federal 
Highway  Administration's  (FHWA) 
Public  Involvement  Techniques  for 
Transportation  Decision-making 
(September  1996). 

(1)  The  following  elements  are  to  be 
considered  in  deciding  whether  a  public 
hearing  is  appropriate  in  cases  where  it 
is  not  statutorily  mandated. 

(a)  The  magnitude  of  the  proposed 
action  in  terms  of  environmental  impact 
or  controversy,  economic  costs,  the  size 
and  location  of  the  geographic  area 
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involved,  and  the  uniqueness  or  amount 
of  the  resources  to  be  committed. 

(b)  The  degree  of  interest  in  the 
proposed  action,  as  evidenced  by 
requests  from  the  public  of  Federal, 
Tribal.  State,  and  local  authorities  that 
a  public  hearine  be  held. 

(c)  The  complexity  of  the  issues  and 
the  likelihood  that  information 
presented  at  the  hearing  will  be  of 
assistance  to  the  agency  in  fulfilling  its 
responsibilities. 

(d)  The  extent  to  which  public 
involvement  already  has  been  achieved 
through  other  means,  such  as  earlier 
public  hearings,  meetings  with  citizen 
representatives,  or  written  comments  on 
the  proposed  action. 

(2j  The  following  shall  be  included  in 
the  notice  for  a  public  hearing: 

(a)  A  description  of  the  proposed 
action. 

(b)  The  scheduling  of  the  public 
hearing  (time,  date,  and  place). 

(c)  Tne  availability  and  location  of  a 
DEIS,  FONSI,  or  EA. 

(3)  Notice  of  the  public  hearing  shall 
be  in  an  areawide  or  local  newspaper  of 
general  circulation.  CEQ  section  1506.6 
states  that,  "In  all  cases  the  agency  shall 
mail  notice  to  those  who  have  requested 
it  on  an  individual  action.  In  the  case  of 
an  action  with  effects  of  national 
concern  notice  shall  include  publication 
in  the  Federal  Register  and  notice  by 
mail  to  national  organizations 
reasonably  expected  to  be  interested  in 
the  matter*  *  *." 

(4)  A  draft  HIS,  FONSI,  or  EA  shall  be 
available  to  the  public  at  least  30  days 
prior  to  the  public  hearing. 

(5)  For  FAA  hearings,  the  responsible 
official  may  assign  program  officers  the 
responsibility  for  convening  a  hearing 
and  serving  as  hearing  officer. 

(6)  Reconis  of  public  hearings  will  be 
maintained  in  the  docket  of  the  Chief 
Counsel's  office. 

209.  Plain  Language  and  Geogmphic 
Information 

40  CFR  1500.4(d),  1502.1, 1502.2(c), 
and  1502.8,  Order  DOT  5610.1C, 
paragraph  14,  and  the  Executive  Orders 
on  environmental  justice  and 
intergovenunental  consultation 
encotirage  the  availability  of 
information  to  the  public  in  a  manner 
that  will  facilitate  public  involvement  in 
decisions  affecting  the  human 
environment.  The  following  executive 
orders  also  apply: 

a.  Executive  Order  12906, 
Coordinating  Geographic  Data 
Acquisition  and  Access:  The  National 
Spatial  Data  Infrastructure,  April  11. 
1994,  requires  studies  and  geospatial 
data  collected  in  the  course  of  preparing 
an  EA  or  EIS  to  conform  to  quality 


standards  established  through  the 
intergovernmental  coordinating 
mechanism  provided  for  in  the 
executive  order,  and  chaired  by  the 
Federal  Geographic  Data  Committee.  For 
additional  information,  contact  the 
Office  of  Environment  and  Energy. 

b.  Executive  Order  12866,  Regiilatory 
Planning  Review,  and  the  Presidential 
Memorandum  on  Plain  Language  in 
Government  Writing,  dated  June  10, 
1998  (63  FR  31885,  Jime  10, 1998), 
requires  all  Federal  agencies  to  use 
plain  language  in  all  proposed  and  final 
ndemaking  documents  published  in  the 
Federal  Register  and  in  government 
docvunents  generally. 

210.  Reducing  Paperwork 

The  CEQ  regulations  (40  CFR  1500.4) 
encourage  the  reduction  of  paperwork 
while  still  demonstrating  in  the 
administrative  record  that  the  agency 
has  met  the  requirements  of  NEPA  and 
other  applicable  environmental  laws, 
regulations,  and  executive  orders. 

a.  The  responsible  FAA  official 
should  integrate  NEPA  requirements 
and  other  applicable  environmental 
reviews  and  considtation  requirements 
(40  CFR  1500.4(k)). 

b.  The  responsible  FAA  official 
should  refer  to  appendixes  1  and  12  for 
an  overview  of  analyses  required  under 
other  applicable  enviroimiental  laws, 
regulations,  and  executive  orders. 

c.  CEQ  regulations  also  encourage 
joint  preparation  of  NEPA  documents  so 
that  each  agency  may  adopt  appropriate 
documents  prepared  by  another  agency 
(40  CFR  1506.3). 

d.  Relevant  information  may  be 
incorporated  by  reference  if  the  effect 
will  be  to  reduce  bulk  without 
hindering  agency  and  public  review. 
The  information  must  be  briefly 
described,  properly  cited,  and 
reasonably  available  for  inspection  by 
potentially  interested  persons  within 
the  time  allowed  for  comment.  (See  40 
CFR  1502.21). 


21 1 .  Reducing  Delay 

CEQ  regulations  encourage  the 
reduction  of  delay  while  allovnng  for 
public  involvement  and  interagency  and 
intergovernmental  consultation. 

a.  To  reduce  delay,  the  responsible 
FAA  official  should  integrate  NEPA 
requirements,  and  those  of  associated 
permitting  and  review  processes,  with 
the  agency's  plaiming  and 
decisionmaking  process  for  the  project 
as  early  as  possible. 

b.  The  responsible  FAA  official 
should,  where  q>propriate,  use  tiering 
for  EISs  (40  CFR  1502.20): 


(1)  A  broad  or  programmatic  impact 
statement  may  be  used  to  consider 
similar  actions. 

(2)  A  phased  approach  may  be  used 
to  focus  on  issues  ripe  for  decision  at 
each  level  of  environmental  review,  • 
while  summarizing  previously 
discussed  issues  and  disclosing 
reasonably  foreseeable  actions.  Tiering 
may  also  be  used  in  preparing  EAs. 

c.  The  responsible  FAA  official 
should  refer  to  appendixes  1  and  12  for 
an  overview  of  requirements  imder 
other  applicable  environmental  laws, 
regulations,  and  executive  orders, 
identify  the  information  and  time 
required  by  the  oversight  agencies  to 
complete  their  review  and,  where 
applicable,  joinUy  prepare  or  adopt  the 
FAA's  EA  or  EIS  to  meet  their  own 
NEPA  requirements  (see  40  CFR 
1500.5(g)  and  (h)  and  1506.2)). 

d.  The  responsible  FAA  official 
should  identify  any  need  for  additional 
studies  or  documentation. 

212.  Intergovernmental  and  Interagency 
Coordination  and  Consultation 

a.  The  responsible  FAA  official 
should  consuh  affected  local  imits  of 
government,  and  pertinent  Federal, 
State  agencies,  and  Tribal  governments 
early  in  the  NEPA  process  (see  'also 
paragraph  201c).  Conmients  on  the 
environmental  impacts  of  the  proposed 
action  shall  be  considered,  as 
appropriate,  in  determining  whether  the 
proposed  action  requires  an  EA/FONSI 
or  EIS  and  in  preparing  the  EA/FONSI 
or  EIS.  See  specific  requirements  for 
coordination  and  consultation,  which 
may  apply  under  other  environmental 
laws,  r^nlations,  and  executive  orders. 
Environmental  permits  and  other  forms 
of  approval,  conciuxence,  or 
consultation  may  be  required  from  other 
agencies.  Applicable  permit  application 
and  other  review  processes  should  be 
included  in  the  planning  process  to 
ensure  that  the  necessary  supporting 
information  is  collected  and  provided  to 
the  permitting  or  reviewing  agencies  in 
a  timely  manner,  especially  if  the 
applicable  laws,  regulations,  or 
executive  orders  specify  timeframes  for 
theseprocesses. 

b.  Tne  following  executive  orders  also 
apply  generally: 

(1)  State  and  Local  Govemmei)t8 

In  accordance  with  Executive  Order 
12372,  Intergovenunental  Review  of 
Federal  Prq^ams,  dated  July  14, 1982 
(as  supplemented  by  Executive  Order 
13132,  Federalism,  dated  August  4, 
1999  (64  FR  43255,  August  10, 1999)), 
and  49  CFR  part  17,  Intergovernmental 
Review  of  DOT  Programs  and  Activities, 
the  responsible  FAA  official  shall 
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provide  the  opportunity  for  State  and 
local  officials  to  review  and  comment 
on  Federal  actions  for  Federal  assistance 
or  actions  affecting  them.  A  few  States 
have  established  a  point  of  contact, 
often  within  the  governor's  office,  to 
coordinate  comments  by  State  agencies. 
Otherwise,  the  responsible  FAA  official 
should  contact  appropriate  State 
agencies  directly.  Please  refer  to  the 
Council  of  State  Govenunents' 
directories  and  webpage 
(www.statesnews.org,  which,  as 
currently  organized,  includes  under 
"other  resoim:es"  links  to  "State  pages") 
to  identify  appropriate  State  agencies. 
See  also  specific  requirements  for 
consultation  with  State  and  local 
governments  in  Appendix  1,  Analysis  of 
Environmental  Impact  Areas. 

(2)  Tribal  Governments 

In  accordance  with  Executive  Order 
13084,  Consultation  and  Coordination 
with  Indian  Tribal  Governments,  May 
14, 1998  (63  FR  27655,  May  19, 1998), 
the  responsible  FAA  official  must 
consult  in  a  timely  and  meaningful 
manner  with  Tribal  governments  in 
formulating  policies,  including 
regulatory  policies,  significantly  or 
uniquely  affecting  tribal  governments 
and  be  gxiided,  to  the  extent  permitted 
by  law,  by  principles  of  respect  for 
Indian  tribal  self-government  and 
sovereignty,  for  Tribal  treaty  and  other 
rights,  and  for  responsibilities  that  arise 
from  the  imique  legal  relationship 
between  the  Federal  Government  and 
Indian  Tribal  governments.  The 
Presidential  Memorandum  on 
Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments,  dated  April  29, 1994  (59 
FR  22951,  May  4. 1994),  outlines 
principles  for  govemment-to- 
govemment  consultation  with  Indian 
Tribal  governments.  The  Office  of 
Management  and  Budget's  Memoranda 
M-95-09  (March  31, 1995)  and  M-95- 
20  (September  21, 1995)  provide 
additional  information  on  principles  of 
govemment-to-govermnent 
consultation.  Consultation  should  be 
initiated  with  the  recognized  leader  of 
the  Tribal  government  and  by  the 
appropriate  agency  official  and  advice 
sought  on  how  to  proceed  with 
consultation  based  on.  tribal  cultiu«  and 
oiganizatlon.  See  also  specific 
requirements  for  consultation  with 
tribal  governments  in  Appendix  1, 
Analysis  of  Environmental  Impact 
Areas.  Sources  of  information  for 
addresses  to  contact  Tribal  governments 
include,  for  example.  Tiller's  Guide  to 
Indian  Country  (1996:  BowArrow 
Publishing  Company,  Albuquerque, 
New  Mexico),  State  Historic 


Preservation  Offices,  the  Biu^au  of 
Indian  Affairs,  and  the  FAA  Federal 
Historic  Preservation  Officer. 

(3)  Foreign  Governments 

In  accordance  with  Executive  Order 
12114.  Environmental  Effects  Abroad  of 
Major  Federal  Actions,  dated  January  4, 
1979  (44  FR  18722,  March  29,  1979), 
specific  treaties,  and  DOT  Order 
5610.1C,  paragraph  16,  the  responsible 
FAA  official  should  consult  with  the 
Office  of  Environment  and  Energy  and 
P-1,  to  initiate  consultation  with  foreign 
governments  for  proposed  actions 
outside  the  United  States,  its  territories, 
and  possessions  that  have  the  potential 
to  significantly  affect  the  globd 
commons  or  the  environment  of  other 
nations. 

c.  The  responsible  FAA  official 
sho  aid  refer  to  relevant  interagency 
memoranda  of  agreement  and 
understanding.  (See  also  Appendix  1. 
Analysis  of  Environmental  Impact 
Areas;  Appendix  12,  Related  Executive 
Orders.  DOT  &  FAA  Orders,  and 
Memoranda/Guidance;  and  contact  the 
Environment.  Energy  and  Employee 
Safety  Division  (AEE-200)  or  the 
Environmental  Branch  (AGC-620)  of  the 
Office  of  Chief  Coimsel  for  information 
on  the  status  of  this  and  other 
interagency  memoranda). 

d.  Various  laws,  regulations, 
executive  orders,  and  departmental  " 
orders -establish  interagency 
coordinating  mechanisms,  e.g.,  related 
to  invasive  species,  coral  reefs,  and 
children's  environmental  health  risks. 
The  responsible  FAA  official  should 
review  Appendix  1,  Analysis  of 
Environmental  Impact  Areas,  and 
contact  the  Environment,  Energy  and 
Employee  Safety  Division  (AEE-200)  or 
the  Environmental  Branch  (AGC-620)  of 
the  Office  of  Chief  Counsel  for  more 
specific  information. 

e.  In  accordance  with  40  CFR  1503.2. 
when  FAA  is  invited  to  comment  or  is 
a  cooperating  agency  because  it  has 
jurisdiction  by  law  or  special  expertise 
with  respect  to  any  environmental 
impact  involved  or  is  authorized  to 
develop  and  enforce  environmental 
standards,  the  responsible  FAA  official 
shall,  if  it  is  satisfied  that  its  views  are 
adequately  reflected  in  the 
environmental  document,  reply  that  it 
has  no  comment.  If  the  responsible  FAA 
official  or  the  Office  of  Environment  and 
Energy  prepares  comments,  the 
comments  should  be  as  timely  and 
specific  as  possible,  indicating  what 
additional  information  it  needs  to  fulfill 
other  applicable  environmental  reviews 
or  consultation  requirements,  and,  if  it 
objects  or  expresses  a  reservation  about 
the  proposed  action  based  on  potential 


environmental  impacts,  what  mitigation 
measures  it  considers  necessary  to  allow 
the  program  office  to  grant  or  approve 
applicable  permit,  license,  or  related 
requirements  or  conciurences. 

213.  Roles  and  Responsibilities 

The  roles  and  responsibilities  of  the 
offices,  services,  regions,  and  centers  in 
the  FAA  for  complying  with  this  order 
are  described  below.  Responsibilities 
may  be  delegated  in  accordance  with 
appropriate  FAA  orders,  such  as  Order 
1100.154A,  Delegations  of  Authority. 

a.  Assistant  Administrator  for  Region 
and  Center  Operations  (ARC)  is 
responsible  for  overseeing  Regional 
Administrators  and  the  Director  of  the 
Mike  Monroney  Aeronautical  Center,  or 
designee,  who  are  responsible  for 
coordinating  cross-divisional  and  cross- 
regional  environmental  matters  and  for 
overseeing  regional  environmental 
activities. 

b.  Associate  Administrator  for 
Airports  (ARP)  is  responsible  for 
considering  the  environmental  impacts 
of  proposed  FAA  approvals  of  airport 
layout  plans  and  FAA-funded  airport 
actions  to  assure  compliance  with  NEPA 
requirements  and  other  Federal  and 
Departmental  environmental  laws, 
regulations,  and  orders.  Airports 
personnel  shall  comply  with  the  NEPA 
requirements  in  the  most  current 
versions  of  FAA  Order  5050.4.  ARP's 
Office  of  Airport  Planning  and 
Programming,  Community  and 
Environmental  Needs  Division.  APP- 
600.  provides  guidance  to  Regional  and 
District  Airports  personnel  concerning 
Federal.  Departmental,  and  agency 
environmental  policy  regarding  airport 
development  actions. 

c.  Assistant  Administrator  for  Policy. 
Planning,  and  International  Aviation 
(API)  is  responsible  for  providing  policy 
guidance  to  the  agency  on  implementing 
a  wide  range  of  environmental  laws  and 
regulations.  The  Office  of  Environment 
and  Energy  (AEE)  provides  policy 
oversight  on  FAA  environmental 
actions;  issues  regulations  for  aircraft 
noise  and  emissions  under  14  CFR  parts 
34  and  36;  provides  assistance  as 
necessary  in  developing  guidelines  and 
procedures  for  FAA  program  areas; 
serves  as  the  designated  FAA  NEPA 
liaison  in  accordance  with  40  CFR 
1507.2  "to  be  responsibib  for  overall 
review  of  agency  NEPA  compUance" 
and  Federal  Preservation  Officer  in 
accordance  with  section  1 10  of  the 
National  Historic  Preservation  Act; 
interprets  policies  established  in  this 
order;  provides  assistance  with 
computerized  environmental  tools,  such 
as  the  "Integrated  Noise  Modeling" 
(INM)  for  aircraft  noise  and  the 
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"Emissions  Dispersion  Modeling 
System"  (EDMS)  for  air  quality;  and 
provides  advice  to  and  supplements 
NEPA  training  programs  in  cooperation 
with  the  Office  of  Learning  and 
Development  and  other  applicable 
organizational  elements. 

d.  Office  of  the  Chief  Counsel  (AGC) 
is  responsible  for  providing  legal  advice 
on  NEPA  compliance  and  legal 
requirements.  AGC  reviews  section  4(f) 
on  FEIS's;  coimsels  and  assists 
headquarters  staff  in  accomplishing 
FAA  environmental  actions,  and  advises 
on  the  legal  sufficiency  of 
environmental  documents.  Regional 
Counsel  and  Center  Counsel  are 
responsible  for  providing  legal  coimsel, 
assistance,  and  review  in  the  conduct  of 
regional  environmental  activities  related 
to  FAA  environmental  actions  and  in 
advising  on  the  legal  sufficiency  of 
regional  and  center  environmental 
documents. 

e.  Associate  Administrator  for  Air 
Traffic  Services  (ATS)  is  responsible  for 
evaluating  the  environmental  impacts 
for  all  actions  arising  out  of  ATS 
responsibilities  that  require  NEPA 
compliance. 

(1)  Air  Traffic  Service  (AAT)  is 
responsible  for  ensuring  that  the 
appropriate  NEPA  docimientation  is 
prepared  for  all  air  traffic  actions 
originating  in  their  region.  The  division 
manager  or  designee  ensures  that  the 
depth  of  environmental  study 
appropriate  for  a  proposed  action  has 
been  determined,  and  that  the  required 
documentation  is  prepared  in  a 
complete  and  timely  manner.  AAT's 
headquarters  office,  which  originates  a 
proposed  system-wide  action,  is 
responsible  for  preparing  the  associated 
EA.  FONSI,  EIS,  or  ROD.  Input  may  be 
requested  from  regional  offices  and  field 
facilities  for  an  action  originating  within 
headquarters. 

(2)  Airway  Facilities  Service  (AAF)  is 
responsible  for  considering  the 
environmental  impacts  of  the 
acquisition,  management,  and 
disposition  of  facilities  and  equipment 
(F&E).  These  are  usually  of  local  nature 
in  the  region.  The  regional  division 
manager  is  responsible  for  site-specific 
NEPA  processing  and  preparing 
docimients  for  modifying,  expanding,  or 
upgrading  existing  facilities  and 
supporting  land  acquisition  and 
construction  design  documents  that  are 
required  by  the  regional  Logistics 
Division  (also  see  paragraph  210g(l) 
below).  In  addition,  Airway  Facilities 
Service  is  responsible  for  being  the 
agency's  program  manager  for  non- 
Federal  facility  actions  (see  14  CFR  part 
171.  Non-Federal  Navigation  Facilities). 
An  example  of  such  an  action  is  a 


request  fit)m  a  non-Federal  sponsor  to 
change  a  VOR  procedure. 

(3)  Aviation  System  Standards  (AVN) 
is  responsible  for  complying  with  FAA 
requirements  imder  the  aircraft  program 
and  maintenance  of  agency  aircraft.  The 
National  Flight  Procedures  Office  or 
designee  is  responsible  for  ensuring  that 
environmental  factors  are  considered  for 
all  its  instrument  procedures  that 
require  NEPA  compliance. 

1.  Associate  Administrator  for 
Commercial  Space  Transportation  (AST) 
is  responsible  for  considering  the 
environmental  impacts  of  conunercial 
launch  activities.  The  FAA  is  authorized 
to  regulate  and  license  U.S.  commercial 
laimch  and  re-entry  activities  and  as 
such,  AST  is  responsible  for  ensuring 
that  launch  services  provided  by  private 
enterprises  are  consistent  with  national 
security  and  foreign  policy  interests  of 
the  United  States  and  do  not  jeopardize 
public  safety  and  the  safety  of  property. 
AST's  authority  extends  to  licensing  of 
commercial  launch  vehicles  (LVs)  and  is 
considered  to  be  a  major  Federal  action 
subject  to  NEPA  requirements.  Laimch 
and  re-entry  licenses  also  identify  the 
requirement  for  the  proper  oversight 
and  control  of  launch  activities.  AST 
issues  launch  and  re-entry  specific  and 
launch  and  re-entry  site  operators 
licenses. 

g.  Associate  Administrator  for 
Regulation  and  Certification  (AVR)  is 
responsible  for  ensuring  that 
environmental  factors  are  considered  for 
all  actions  arising  out  of  AVR 
responsibilities  that  require  NEPA 
compliance. 

(1)  The  preparation  of  required 
environmental  analysis  within  AVR  is 
delegated,  as  appropriate,  to  the  Flight 
Standards  Service,  Aircraft  Certification 
Service,  regional  Flight  Standards 
Service  division  managers,  and  Aircraft 
Certification  Directorate  managers. 

(2)  Normally,  the  district  or  field 
office  responsible  for  the  action  is 
responsible  for  the  environmental 
assessment  (EA).  Regional  division 
managers  and  staff  will  assist  and 
monitor  district  and  field  offices 
activities  in  the  preparation  of  EAs. 
Regional  Flight  Standards  division 
managers  and  directorate  managers  are 
responsible  for  coordination  of  actions 
involving  environmental  docimients 
which  cross  organizational  lines  within 
AVR  and  with  other  FAA  organizations. 
The  headquarters  divisions,  with 
assistance  ftoxa  the  regions,  will 
develop  and  coordinate  findings  of  no 
significant  impact  (FONSI). 

(3)  Documentation,  including  the 
analysis  of  environmental  factors,  shall 
be  retained  in  the  project  folder  to 
substantiate  the  EA. 


(4)  An  EA  or  EIS  pertaining  to  a 
regulatory  action  shall  be  prepared  for 
the  signature  of  the  appropriate  Service 
Director.  Prior  coordination  and 
concurrence  is  required  from  the  Office 
of  the  Chief  Counsel  (AGC)  and  the 
Office  of  Rulemaking  (ARM),  for  any  EA 
or  EIS  pertaining  to  a  regulatory  action. 

h.  Associate  Administrator  for 
Research  and  Acquisitions  (ARA)  is 
responsible  for  ensuring  that 
environmental  factors  are  considered  for 
all  actions  arising  out  of  ARA 
responsibilities  that  require  NEPA 
compliance. 

(1)  Office  of  Communications, 
Navigation,  and  Surveillance  Systems 
(AND)  is  responsible  for  preparing  EAs 
or  EISs  for  broad  actions  (programmatic 
EAs  or  EISs)  to  consider  the 
environmental  impacts  of  fielding 
systems.  AND  preparation  of 
programmatic  EISs  is  selective  and  will 
be  decided  on  a  program-by-program 
basis.  Subsequent,  related  site-specific 
environmental  documents  may  tier 
upon  these  EISs.  Regional  Airway 
Facilities  divisions  are  responsible  for 
site-specific  NEPA  processing  and 
preparing  documents  for  modifying, 
expanding,  or  upgrading  existing 
facilities.  AND  will  provide  guidance 
and  oversight.  Regional  Airway 
Facilities  Divisions  are  usually 
responsible  for  processing  and 
preparing  all  site-specific  NEPA 
documents  for  new  systems;  however,  • 
upon  agreement,  AND  will  share  this 
responsibility. 

(2)  Office  of  Acquisitions  (ASU)  is 
responsible  for  considering 
environmental  impacts  of  policy  and 
procedures  for  the  acquisition, 
management,  and  disposal  of  land.  The 
regional  Logistics  Division  is 
responsible  for  ensuring  that 
construction  contracts,  acquisitions, 
disposal  of  lands,  or  other  real  property 
interests  do  not  commence  until  all 
agency  environmental  requirements 
have  been  completed. 

(3)  Office  of  System  Architecture  and 
Investment  Analysis  (ASD)  is 
responsible  for  considering 
environmental  impacts  of  establishing 
procedures  for  the  National  Airspace 
System  (NAS)  programs,  facilities  (e.g.. 
Airport  Traffic  Control  Towers  (ATCT), 
Terminal  Radar  Approach  Controls 
(TRACON) ,  Air  Route  Traffic  Control 
Centers  (ARTCC),  Flight  Service 
Stations  (FSS),  remote  unmanned 
facilities,  depots),  and  research/ 
development  activities. 

(4)  Director  of  the  William  J.  Hughes 
Technical  Center  (ACT),  or  designee  is 
responsible  for  coordinating  cross- 
divisional  environmental  matters  and 
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for  overseeing  center  environmental 
activities,  including  NEPA  compliance. 

i.  Assistant  Administrator  for" 
Financial  Services  (ABA)  is  responsible 
for  assuring  that  adequate  funding  is 
available  for  NEPA  activities  in  the 
budget  outyears.  ABA  assiures  that 
services,  regions,  centers,  and  offices 
consider  NEPA  activities  in  their  budget 
submittals  in  the  aimual  call  for 
estimates.  The  Office  of  Budget  (ABU) 
also  uses  this  order  as  the  basis  for 
supporting  the  annual  call  for  estimates 
related  to  additional  costs  required  for 
environmental  activities. 

j.  The  Assistant  Administrator  for 
Human  Resource  Management  (AHR)  is 
responsible  for  incorporating  training 
requirements  in  the  individual 
development  plans  for  appropriate 
personnel.  Within  AHR,  the  Office  of 
Learning  and  Development  (AHT) 
assures  that  FAA  training  is  updated  to 
include  instruction  on  NEPA  for 
appropriate  personnel,  in  cooperation 
with  the  Center  for  Management 
Development,  AHM,  the  FAA  Academy, 
AMA,  at  the  Mike  Monroney 
Aeronautical  Center,  AMC,  the  Office  of 
Environment  and  Energy  within  the 
Associate  Administrator  for  Policy, 
Planning,  and  International  Aviation, 
and  the  Environmental  Law  Branch  of 
the  Office  of  Chief  Coimsel,  AGC,  and 
training  staff  within  the  program  offices. 

k.  The  Office  of  Civil  Rights  (ACR)  is 
responsible  for  determining  whether 
projects  receiving  Federal  financial 
assistance  firom  the  FAA  comply  with 
the  appropriate  civil  rights  laws  and 
regulations,  and  executive  orders, 
including  those  requirements  under  the 
E.0. 12898  and  the  accompanying 
Presidential  Memorandum  concerning 
environmental  justice  and  DOT  Order 
5610  on  environmental  justice  in  the 
context  of  Title  VI  of  the  Civil  Rights 
Act  of  1964,  as  amended,  (see  Order 
1400.11,  Nondiscrimination  in 
Federally  Assisted  Programs  of  FAA). 

1.  Associate  Administrator  for  Civil 
Aviation  Security  (ACS)  is  responsible 
for  NEPA  compliance  in  security 
activities. 

214.-299.  Reserved 

Chapter  3.  Advisory  and  Emergency 
Actions  and  Categorical  Exclusions 

300.  Introduction 

This  chapter  provides  guidance  on 
whether  a  proposed  action  should  be 


classified  as  an  advisory  action, 
emergency  action,  or  an  action  that  is 
categorically  excluded  from  further 
environmental  review. 

301 .  Advisory  Actions 

Some  Federal  actions  are  of  an 
advisory  nature  and  neither  permissive 
nor  enabling.  Actions  of  this  type  are 
not  considered  major  Federal  actions 
under  NEPA,  and  EAs  or  EISs  are  not 
required  as  a  condition  for 
implementing  the  action.  If  it  is  knovtrn 
or  anticipated  that  some  subsequent 
Federal  action  would  require  processing 
in  accordance  with  environmental 
procedures,  the  FAA  shall  so  indicate  in 
the  advisory  action.  Exemiples  of 
advisory  actions  include: 

a.  Determinations  under  14  CFR  part 
77,  Objects  Affecting  Navigable 
Airspace,  and 

b.  Determinations  under  14  CFR  part 
157,  Notice  of  Construction,  Alteration, 
Activation,  and  Deactivation  of 
Airports,  and  Marking  and  Lighting 
Recommendations.  Determinations 
under  14  CFR  part  157  apply  to  airports, 
helipads,  and  heliports. 

302.  Emergency  Actions 

Section  1506.11  of  Title  40  of  the  CFR 
allows  CEQ  to  grant  alternative 
arrangements  for,  but  not  eliminate, 
NEPA  compliance  where  a  national 
emergency,  disaster,  or  similar  great 
urgency  makes  it  necessary  to  take 
actions  with  significant  environmental 
impacts  without  observing  other 
provisions  of  CEQ  regulations.  The 
processing  times  may  be  reduced  or,  if 
the  emergency  situation  warrants, 
preparation  and  processing  of 
environmental  docimients  may  be 
abbreviated.  The  responsible  FAA 
official  should  consult  with  AEE 
(Environment,  Energy  and  Employee 
Safety  Division,  AEE-200)  and  AGC 
(Environmental  Law  Branch,  AGC-620) 
for  evaluation  to  assure  national 
consistency.  FAA  should  then  consult 
CEQ  as  appropriate  about  alternative 
arrangements  for  complying  with  NEPA. 

303.  Categorical  Exclusions 

a.  Categorical  exclusions  are  those 
types  of  Federal  actions  that  meet  the 
criteria  contained  in  40  CFR  1508.4. 
They  represent  actions  that,  based  on 
past  experience  with  similar  actions,  do 
not  normally  require  an  EA  or  EIS 
because  they  do  not  individually  or 


cumulatively  have  a  significant  effect  on 
the  human  environment,  with  the 
exception  of  extraordinary 
circimistances  as  set  forth  in  paragraph 
304.  Categorical  exclusions  are 
presented  in  figure  3-2  by  functional 
group. 

b.  The  responsible  FAA  official  must 
first  determine  whether  a  proposed 
action  is  within  one  of  the  categorical 
exclusions  Hsted  in  figure  3-2.  An 
action  on  the  categorically  excluded  list 
is  not  automatically  exempted  from 
environmental  review  under  NEPA.  The 
responsible  FAA  official  must  also 
review  paragraph  304,  Extraordinary     - 
Circumstances,  before  finalizing  a 
decision  to  categorically  exclude  a 
proposed  action.  If  it  is  imcertain 
whether  an  extraordinary  circumstance 
applies  to  the  proposed  action,  the 
responsible  FAA  official  shall  consult 
with  appropriate  offices  for  guidance. 
Figure  3-1 ,  Categorical  Exclusion 
Process,  summarizes  the  categorical 
exclusion  process.  The  following 
paragraphs  provide  more  information  on 
the  categorical  exclusion  process. 

c.  Responsible  officials  in  the  FAA 
Office  of  Air  Traffic  may  accept  the 
categorical  exclusion  of  the  U.S. 
Department  of  Defense  for  actions 
relating  to  a  request  for  designation  of 
special  use  airspace  when  that  request 
is  subject  to  a  categorical  exclusion 
under  the  regulations  of  the  requesting 
military  department,  except  when  the 
actions  of  the  FAA  are  subject  to  an  EA 
or  an  EIS,  in  accordance  with  a 
Memorandiun  of  Understanding,  dated 
January  26, 1998.  The  responsible 
Federal  official  must  also  determine  that 
extraordinary  circumstances,  as  defined 
in  this  order,  do  not  exist. 

304.  Extraordinary  Circumstances 

Proposed  Federal  actions,  normally  ■ 
categorically  excluded,  which  have  any 
of  the  following  characteristics,  shall  be 
the  subject  of  an  EA,  or,  if  potential 
impacts  are  significant,  an  EIS: 

a.  Likely  to  have  a  significant  adverse 
effect  on  cultural  resources  pursuant  to 
the  National  Historic  Preservation  Act  of 
1966,  as  amended. 

b.  Likely  to  result  in  a  significant 
impact  on  properties  protected  under 
section  4(f)  of  the  Department  of 
Transportation  Act. 


55542 


Federal  Register /Vol.  64,  No.  197 /Wednesday,  October  13,  1999 /Notices 


Figure  3-1. — Categorical  Exclusion  Determination  Process 


Stepi 

Step  2 

Steps 

Step  4 

Steps 

Responsible  FAA  official  or 
project  proponent  defines 
proposed  action. 

Responsible  FAA  official  re- 
views proposed  action  with 
list  of  categorical  exclu- 
sions. 

Responsibte  FAA  official  re- 
views action  for  extraor- 
dinary circumstances. 

Responsible  FAA  official  fias 
an  option  to  issue  and  file 
a  categorical  exclusion  de- 
termination if  extraordinary 
circumstances  are  not  in- 
volved. 

Approving  FAA 
official  pro- 
ceeds wittn  ac- 
tion. 

c.  Likely  to  have  significant  impact  on 
natural,  ecological  {e.g.,  invasive 
species),  or  scenic  resources  of  Federal, 
Tribal.  State,  or  local  significance 
(including,  for  example.  Federally  listed 
or  proposed  endangered,  threatened,  or 
candidate  species  or  designated  or 
proposed  critical  habitat  under  section  7 
of  the  Endangered  Species  Act, 
resoiut:es  protected  by  the  Fish  and 
Wildlife  Coordination  Act,  wetlands 
under  section  404  of  the  Clean  Water 
Act,  section  10  of  the  Rivers  and 
Harbors  Act,  and  E.0. 11988, 
floodplains  imder  E.0. 11990,  coastal 
resources  imder  the  Coastal  Zone 
Management  Act  and  Coastal  Barriers 
Act,  prime,  unique,  State  or  locally 
important  farmlands  under  the  Federal 
Farmlands  Protection  Act,  energy 
supply  and  natural  resources,  and  wild 
and  scenic  rivers,  study  or  eligible  river 
segments  under  the  Wild  and  Scenic 
Rivers  Act)  and  solid  waste 
management. 

d.  Likely  to  cause  substantial  division 
or  disruption  of  an  established 
commimity,  or  disrupt  orderly,  plaimed 
development,  or  is  likely  to  be  not 
reasonably  consistent  with  plans  or 
goals  that  have  been  adopted  by  the 
community  in  which  the  project  is 
located. 

e.  Likely  to  cause  a  significant 
increase  in  congestion  from  surface 
transportation  Cby  causing  decrease  in 
Level  of  Service  below  acceptable  level 
determined  by  appropriate 
transportation  agency,  such  as  a 
highway  agency). 

f.  Likely  to  have  a  significant  impact 
on  noise  levels  of  noise-sensitive  areas. 

g.  Likely  to  have  a  significant  impact 
on  air  quality  or  violate  local,  State, 
Tribal,  or  Federal  air  quality  standards 
under  the  Clean  Air  Act  Amendments  of 
1990. 

h.  Likely  to  have  a  significant  impact 
on  water  quality,  sole  source  aquifers, 
contaminate  a  public  water  supply 
system,  or  violate  State  or  Tribal  water 
quality  standards  established  imder  the 
Clean  Water  Act  and  the  Safe  Drinking 
Water  Act. 

i.  Likely  to  be  highly  controversial  on 
environmental  grounds.  A  proposed 
Federal  action  is  considered  highly 


controversial  when  the  action  is 
opposed  on  environmental  groimds  by  a 
Federal,  State,  Tribal,  or  local 
government  agency  or  by  a  substantial 
number  of  the  persons  aiffected  by  the 
action.  If  in  doubt  about  whether  a 
proposed  action  is  highly  controversial, 
consult  the  program  office's 
headquarters  environmental  division, 
AEE  (Enviroimient  and  Energy  Team, 
AEE-200),  regional  counsel,  or  AGC 
(Environmental  Law  Branch,  AGC-620) 
or  assistance. 

j.  Likely  to  be  inconsistent  with  any 
Federal,  State,  Tribal,  or  local  law 
relating  to  the  enviroiunental  aspects  of 
the  proposed  action. 

k.  Likely  to  directly  or  indirectly 
create  a  significant  impact  on  the 
hiunan  environment,  including,  but  not 
limited  to,  actions  likely  to  cause  a 
significant  lighting  impact  on 
residential  areas  or  commercial  use  of 
business  properties,  likely  to  cause  a 
significant  impact  on  the  visual  nature 
of  siirrounding  land  uses  (see  sections 
11  and  12,  appendix  1  for  additional 
information),  likely  to  be  contaminated 
with  hazardous  materials  based  on 
Phase  I  or  Phase  II  Environmental  Due 
Diligence  Audit  (EDDAs),  or  likely  to 
cause  such  contamination  (see  section 
10,  appendix  1  for  additional  references 
and  discussion). 

305.  Categorical  Exclusion 
Documentation 

Categorical  exclusions  are  allowed 
imder  CEQ  regulations  to  reduce  delay 
and  paperwork.  Once  categorical 
exclusions  are  developed  according  to 
paragraph  303,  CEQ  guidance  strongly 
discourages  additional  paperwork  to 
document  that  an  activity  is  within  a 
listed  categorical  exclusion  and  no 
extraordinary  circumstances  exist.  The 
decision  that  a  proposed  action  is 
within  a  categorical  exclusion  and  that 
no  extraordinary  circumstances  exist 
shall  not  be  considered  deficient  if  it  is 
not  supported  by  documentation 
verifying  that  the  proposed  action  is 
categorically  excluded  (see,  however, 
paragraph  306  and  appendix  1  for 
information  about  specific  findings  or 
determinations  and  associated  public 
notice  and  comment  requirements 


under  other  applicable  environmental 
laws,  regulations,  and  executive 
orders.).  Unique  circumstances  may 
occur  where  tiie  responsible  FAA 
official  may  decide,  for  record-keeping 
purposes  or  in  anticipation  of  litigation, 
to  informally  document  the  agency's 
review  of  potential  extraordinary 
circumstances  supporting  the 
categorical  exclusion  determination  for 
the  proposed  action.  The  responsible 
FAA  official  should  consider 
documenting  the  review  of  whether 
extraordinary  circumstances  exist  when 
there  is  a  high  degree  of  public 
controversy,  when  the  applicability  of  a 
categorical  exclusion  is  not  intuitively 
clear,  in  anticipation  of  litigation,  or 
when  the  project  is  perceived  by  the 
public  as  having  the  potential  for 
adverse  environmental  effects.  There  is 
no  prescribed  format  for  any 
documentation  that  the  responsible 
FAA  official  decides  to  include  in  the 
record  to  support  a  categorical 
exclusion.  The  responsible  FAA  official 
should  use  reasonable  judgment  on  the 
type  and  minimum  amount  of 
information  needed  to  document  that 
extraordinary  circumstances  were 
considered  and  did  not  apply  to  the 
proposed  action.  For  additional 
information,  contact  AEE-200  and 
AGC-620. 

306.  Other  Environmental  Laws  and 
Requirements 

Paragraph  304  identifies  categories  of 
environmental  impacts  that  are  subject 
to  laws,  regulations,  or  executive  orders 
in  addition  to  NEPA  and  which  must  be 
complied  with  before  a  Federal  action  is 
approved.  The  responsible  FAA  official 
must  assure,  to  the  fullest  extent 
possible,  that  compliance  with  all 
applicable  environmental  requirements 
is  reflected  in  the  determination  to 
apply  a  categorical  exclusion.  Such 
compliance,  including  any  required 
consultations,  findings  or 
determinations,  should  be  documented. 
Additional  information  on  other 
environmental  laws,  regulations,  and 
executive  orders  is  provided  in 
appendices  1  and  12. 

307.-399.  Reserved 
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Figure  3-2. — Categorical  Exclusion  List 

Figure  3-2  is  a  comprehensive  list  of  FAA's  categorically  excluded  actions.  Previously,  only  the  categorical  exclusions 
of  general  application  were  listed  in  the  body  of  the  order,  while  categorical  exclusions  of  actions  commonly  carried 
out  by  one  or  a  few  services  were  listed  in  the  appendices.  This  revised  order  consolidates  both  kinds  of  categorical 
exclusions  into  figure  3-2.  The  categorical  exclusion  list  is  classified  by  the  following  functions. 

Administrative/General:  Actions  that  are  administrative  or  general  in  natiue. 

Certification:  Actions  concerning  issuance  of  certificates  or  compliance  with  certification  programs. 

Equipment  and  Instrumentation:  Actions  involving  installation,  repair,  or  upgrade  of  equipment  or  instruments  nec- 
.essary  for  operations  and  safety. 

Facility  Siting  and  Maintenance:  Actions  involving  acquisition,  repair,  replacement,  maintenance,  or  upgrading  of 
grounds,  infrastructure,  buildings,  structures,  or  facilities  that  generally  are  minor  in  natiue. 

Procedural:  Actions  involving  establishment,  modification,  or  application  of  airspace  procedures. 

Regulatory:  Actions  involving  compliance  with,  or  exemptions  to,  regulatory  programs  or  requirements. 

Figure  3-2  also  lists  those  categorical  exclusions  that  refer  to  those  actions  for  which  there  is  no  reasonable  expectation 
of  a  change  in  use  and  thus  should  not  cause  environmental  impacts. 

All  offices  should  use  figure  3-2  in  determining  whether  an  action  is  categorically  excluded.  For  reference,  the 
o£fice(s)  that  would  most  commonly  use  a  categorical  exclusion  are  provided  in  parentheses  following  the  type  of 
action.  These  actions  may  be  used  by  more  than  one  office. 

Proposed  additions  and  modifications  to  categorically  excluded  actions  under  this  notice  of  availability  for  public 
comment  are  depicted  in  italics. 

Note:  Categorically  excluded  actions  proposed  under  this  notice  and  public  procedure  are  depicted  in  italics. 

Administrative/General  Actions 

1.  Emergency  measures  regarding  air  or  grotmd  safety.  (All) 

2.  Release  of  airport  land  from  Federal  obligations  and  consent  to  long-term  leases  of  dedicated  airport  property 
to  the  status  of  revenue-producing  property.  (APP) 

3.  Approval  of  projects  to  carry  out  an  FAA-approved  14  CFR  part  150  noise  compatibility  program  (NCP).  (APP) 

4.  Issuance  of  Notices  to  Airmen  (NOTAMS),  which  notify  pilots  and  other  interested  parties  of  interim  or  temporary 
conditions.  (AFS.  AVN) 

5.  FAA  actions  related  to  conveyance  of  land  for  airport  purposes,  surplus  property,  and  joint  use  arrangements 
that  do  not  substantially  change  the  operating  environment  of  the  airport.  (APP,  AND,  ANI,  and  ASU) 

6.  Mandatory  actions  required  under  any  treaty  or  international  agreement  to  which  the  United  States  is  a  party, 
or  required  by  the  decisions  of  international  organizations  or  authorities  in  which  the  United  States  is  a  member 
or  participant  except  when  the  United  States  has  substantial  discretion  over  implementation  of  such  requirements. 

The  following  categorical  exclusions  refer  to  those  actions  for  which  there  is  no  reasonable  expectation  of  a  change 
in  use  or  activity  that  would  cause  enviroimiental  impacts. 

7.  Issuance  of  airport  policy  and  planning  documents  including  the  National  Plan  of  Integrated  Airport  Systems 
(NPIAS),  Airport  Improvement  Program  (AIP)  priority  system,  and  advisory  circulars  on  planning,  design,  and  development 
which  are  issued  as  administrative  and  technical  guidance.  (APP) 

8.  Approval  of  an  airport  sponsor's  request  solely  to  impose  Passenger  Facility  Charges  (PFC).  (ARP) 

9.  Actions  that  are  tentative,  conditional,  and  clearly  taken  as  a  preliminary  action  to  establish  eligibility  under 
an  FAA  program,  including,  for  example.  Airport  Improvement  Program  (AIP)  actions  that  are  tentative  and  conditional 
and  clearly  taken  as  a  preliminary  action  to  establish  an  airport  sponsor's  eligibility  under  the  AIP.  (All) 

10.  Administrative  and  operating  actions,  such  as  prociuement  documentation,  organizational  changes,  persoimel 
actions,  and  legislative  proposals  not  originating  in  the  FAA.  (All) 

11.  Agreements  with  foreign  governments,  foreign  civil  aviation  authorities,  international  organizations,  or  U.S.  Govern- 
ment departments  calUng  for  cooperative  activities  or  the  provision  of  technical  assistance,  advice,  equipment,  or  services 
to  those  parties,  and  the  implementation  of  such  agreements;  negotiations  and  agreements  to  establish  and  define  bilateral 
aviation  safety  relationships  with  foreign  governments,  and  the  implementation  of  such  agreements;  attendance  at  inter- 
national conferences  and  the  meetings  of  international  organizations,  including  participation  in  votes  and  other  similar 
actions.  (All) 

12.  All  delegations  of  authority  to  designated  examiners,  designated  engineering  representatives  PER),  or  airmen 
under  section  314  of  die  FAA  Act  (49  U.S.C.  44702(d)  and  45303).  (AFS,  AIR) 

13.  FAA  adniimstrative  actions  associated  with  transfer  of  ownership  or  operation  of  an  existing  airport,  by  acquisition 
or  long-term  lease,  as  long  as  the  transfer  is  limited  to  ownership,  right  of  possession,  and/or  operating  responsibility. 
(APP) 

14.  Issuance  of  grants  to  prepare  noise  exposure  maps  and  noise  compatibility  programs  (NCP)  imder  49  U.S.C. 
47503(2)  and  47504  and,  imder  14  CFR  part  150,  FAA  determinations  to  accept  noise  exposure  maps  and  approve 
noise  compatibility  programs.  (APP) 

15.  Issuance  of  planning  grants  or  state  block  grants  (see  most  current  version  of  FAA  Order  5050.4).  (APP) 

16.  Conditional  approval  of  an  Airport  Layout  Plan  (ALP).  (APP) 

17.  Planning  and  development  of  training,  personnel  efficiency,  and  performance  projects  and  programs.  (All) 

18.  Policy  and  planning  documents  and  legislative  proposals  not  intended  for,  or  which  do  not  cause  direct  implemen- 
tation of,  project  or  system  actions.  (All) 

19.  Project  amendments  (for  example,  increases  in  costs)  that  do  not  alter:  the  environmental  impact  of  the  action. 
(AU) 

20.  Actions  related  to  the  retirement  of  the  principal  of  bond  or  other  indebtedness  for  terminal  development. 
(APP) 
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Administrative/General  Actions  (end) 
Note:  Categorically  excluded  actions  proposed  under  this  notice  and  public  procediu'e  are  depicted  in  itaUcs. 

Certification  Actions 

1.  Actions  that  demonstrate  compliance  with  14  CFR  part  36,  Noise  Certification:  Aircraft  and  Airworthiness  Certifi- 
cation. (AFS,  AIR) 

2.  Approvals  of  aircraft  or  launch  vehicles  and  engine  repairs,  parts,  and  alterations  not  affecting  noise,  emissions, 
or  wastes.  (All) 

3.  Issuance  of  certificates  such  as:  (1)  new,  amended,  or  supplemental  aircraft  types  that  meet  environmental  regula- 
tions; (2)  new,  amended,  or  supplemental  engine  types  that  meet  emission  regulations;  (3)  new,  amended,  or  supplemental 
engine  tjrpes  that  have  been  excluded  by  the  EPA  (14  CFT?  34.7);  (4)  medical,  airmen,  export,  manned  free  balloon 
type,  glider  type,  propeller  type,  supplemental  type  certificates  not  affecting  noise,  emission,  or  waste;  and  (5)  mechanic 
schools,  agricultural  aircraft  operations,  repair  stations,  and  other  air  agency  ratings.  (AFS,  AIR) 

4.  Operating  specifications  and  amendments  that  do  not  significantly  change  the  operating  environment  of  the  airport. 
These  would  include,  but  are  not  limited  to,  authorizing  use  of  an  alternate  airport,  administrative  revisions  to  operations 
specifications,  or  use  of  an  airport  on  a  one-time  basis.  The  use  of  an  airport  on  a  one-time  basis  means  the  operator 
will  not  have  scheduled  operations  at  the  airport,  or  will  not  use  the  aircraft  for  which  the  operator  requests  an 
amended  operations  specification,  on  a  scheduled  basis.  (AFS) 

The  following  categorical  exclusions  refer  to  those  actions  for  which  there  is  no  reasonable  expectation  of  a  change 
in  use  or  activity  that  would  cause  environmental  impacts. 

5.  Issuance  of  certificates  and  related  actions  under  the  Airport  Certification  Program  (14  CFR  part  139).  (APP) 

6.  Issuance  of  Airworthiness  Directives  (ADs)  to  ensiue  aircraft  safety.  (AFS,  AIR) 

Note:  Categorically  excluded  actions  proposed  under  this  notice  and  public  procedure  are  depicted  in  italics. 

Equipment  and  Instrumentation  Actions 

1.  Construction  of  Remote  Communications  OuUet  (RCO),  or  replacement  with  essentially  similar  facilities  or  equip- 
ment, to  provide  air-to-grotmd  communication  between  pilots  of  general  aviation  aircraft  and  personnel  in  Flight  Service 
Stations  (FSS).  (AAF,  AND) 

2.  Establishment,  installation,  upgrade,  or  relocation  within  the  perimeter  of  an  airport:  airfield  or  approach  lighting 
systems,  such  as  Runway  End  Identifier  Lights  (REIL),  Omnidirectional  Airport  Lighting  Systems  (ODALS),  High  Intensity 
Approach  Lighting  System  With  Flashers  (ALSF-2);  Medium  Approach  Lighting  System  with  a  REIL  (MALSR/SALSR); 
visual  approach  aids,  beacons,  and  electrical  distribution  systems,  such  as  Visual  Approach  Slope  Indicators  (VASIs) 
and  Precision  Approach  Path  Indicators  (PAPIs).  (AAF,  AND,  APP,  ANI) 

3.  Federal  financial  assistance  or  ALP  approval  or  FAA  installation  of  facilities  and  equipment,  other  than  radars, 
within  a  fecility  or  within  the  perimeter  of  an  airport  or  launch  facility  (e.g.  weather  systems,  navigational  aids,  and 
hygrothermometers).  Weather  systems  include  Automated  Weather  Observing  System  (AWOS),  Automatic  Surface  Observa- 
tion System  (ASOS),  Runway  Visual  Range  (RVR),  Low  Level  Wind  Shear  Alert  System  (LLWAS),  other  essentially 
similar  facilities  and  equipment  that  provides  for  modernization  or  enhancement  of  the  service  provided  by  these  facilities. 
Navigational  aids  include  Instrument  Landing  System  (ILS)  equipment  or  components  of  ILS  equipment,  other  essentially 
similar  facilities  and  equipment,  and  equipment  that  provides  for  modernization  or  enhancement  of  the  service  provided 
by  that  facility.  (AAF,  AUA,  AND,  APP) 

4.  Federal  financial  assistance  or  ALP  approval  or  FAA  installation  of  radar  facilities  and  equipment,  within  a 
facility  or  within  the  perimeter  of  an  airport  or  launch  facility,  that  conform  to  the  current  American  National  Standards 
Institute/Institute  of  Electrical  and  Electronic  Engineers  (ANSI/IEEE)  guidelines  for  maximum  permissible  exposure  to 
electromagnetic  fields.  Radar  facilities  and  equipment  include  Terminal  Doppler  Weather  Radar  (TDWR),  Next  Generation 
Weather  Radar  (NEXRAD),  Precision  Runway  Monitor  (PRM),  Airport  Surface  Detection  Equipment  (ASDE),  Air  Route 
Surveillance  Radar  (ARSR),  Airport  Surveillance  Radar  (ASR),  Air  Traffic  Control  Beacon  (ATCB),  and  other  essentially 
similar  facilities  and  equipment.  In  addition,  this  includes  equipment  that  provides  for  modernization  or  enhancement 
of  the  service  provided  by  these  facilities,  such  as  Radar  Bright  Display  Equipment  (RBDE)  with  Plan  View  Displays 
(PVD),  Direct  Access  Radar  Channel  (DARC),  and  a  beacon  system  on  an  existing  radar.  (AAF,  AUA,  AND,  APP) 

5.  Federal  financial  assistance  or  Airport  Layout  Plan  (ALP)  approval  of  miscellaneous  items  including  wind  indicators, 
wind  measuring  devices,  landing  directional  equipment,  segmented  circles  (visual  indicators  providmg  traffic  pattern 
information  at  airports  without  air  traffic  control  towers),  and  fencing.  (APP) 

6.  Installation  or  replacement  of  engine  generators  used  in  emergencies  when  commercial  power  fails.  (AAF,  AND, 
AST) 

7.  Replacement  of  power  and  control  cables  for  facilities  and  equipment,  such  as  airport  lighting  systems  (ALS), 
launch  facility  lighting  systems,  airport  surveillance  radar  (ASR),  launch  facility  surveillance  radar.  Instrument  Landing 
System  (ILS).  and  Runway  Visual  Range  (RVR).  (AAF,  AND) 

8.  Location  of  wind  and  other  weather  instruments  within  the  perimeter  of  airports  and  launch  facilities.  (AAF, 
AND.  AST) 

The  following  categorical  exclusions  refer  to  those  actions  for  which  there  is  no  reasonable  expectation  of  a  change 
in  use  or  activity  that  would  cause  environmental  impacts. 

9.  Acquisition  of  security  equipment  required  by  rule  or  regulation  for  the  safety  or  security  of  personnel  and 
property  on  the  airport  or  launch  facility  (14  CFR  part  107,  Airport  Security),  safety  equipment  required  by  rule  or 
regulation  for  certification  of  an  airport  (14  CFR  part  139,  Certification  and  Operation:  Land  Airports  Serving  Certain 
Air  Carriers)  or  licensing  of  a  launch  facility,  or  snow  removal  equipment.  (APP,  AST) 

Equipment  and  Instrumentation  Actions  (end) 
Note:  Categorically  excluded  actions  proposed  under  this  notice  and  public  procedure  are  depicted  in  italics. 
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Facility  Siting  and  Maintenance  Actions 

1.  Access  road  construction  and  relocation  or  repair  of  entrance  and  service  roadways  that  do  not  reduce  the  Level 
of  Service  on  local  traffic  systems  below  acceptable  levels.  (AAF,  AND,  APP,  AST) 

2.  Acquisition  of  land  and  relocation  associated  with  a  categorically  excluded  action.  (ASU,  APP) 

3.  Actions  such  as  installation  or  repair  of  radars  at  existing  facilities  that  conform  to  the  ciirrent  American  National 
Standards  Institute/Institute  of  Electrical  and  Electronics  Engineers  (ANSI/IEEE)  guidelines  for  maximum  permissible 
exposures  to  electromagnetic  fields  and  do  not  significantly  change  the  impact  on  the  environment  of  the  facility. 
(All) 

4.  Federal  financial  assistance.  Airport  Layout  Plan  (ALP)  approval,  or  FAA  installation  of  de-icing/anti-icing  facilities 
that  comply  with  National  Pollutant  Discharge  Elimination  System  (NPDES)  permits  or  other  permits  protecting  the 
quality  of  receiving  waters,  and  for  which  related  water  detention  or  retention  facilities  are  designed  not  to  attract 
hazardous  wildlife,  as  defined  in  FAA  Advisory  Circular  150-5200-33.  (AAF,  APP) 

5.  Federal  financial  assistance,  licensing,  or  Airport  Layout  Plan  (ALP)  approval  to  build  or  repair  an  existing  runway, 
taxiway,  apron,  or  loading  ramp,  including  extension,  strengthening,  reconstruction,  resurfacing,  marking,  grooving,  fillets 
and  jet  blast  facilities,  provided  the  action  will  not  create  environmental  impacts  outside  of  an  airport  or  launch  facility 
property.  (APP,  AST) 

6.  Federal  financial  assistance,  licensing.  Airport  Layout  Plan  (ALP)  approval,  or  FAA  construction  or  limited  expansion 
of  accessory  on-site  structures,  including  storage  buildings,  garages,  small  parking  areas,  signs,  fences,  and  other  essentially 
similar  minor  airport  development  items.  (AAF,  AND,  APP,  AST) 

7.  Construction  of  Remote  Transmitter/Receiver  (RT/R),  or  other  essentially  similar  facilities  and  equipment,  to  supple- 
ment existing  commimications  channels  installed  in  the  Air  Traffic  Control  Tower  (ATCT)  or  Flight  Service  Station 
(FSS).  (AAF.  AND) 

8.  Federal  financial  assistance,  licensing,  or  ALP  approval  for  construction  or  limited  expansion  of  facilities,  such 
as  terminal  passenger  handling  facilities  or  cargo  buildings,  at  existing  commercial  service  airports  and  launch  facilities 
that  do  not  substantially  expand  those  facilities.  (All) 

9.  Demolition  and  removal  of  buildings  and  structures,  except  those  of  historic,  archaeological,  or  architectural 
significance  as  officially  designated  by  Federal,  State,  or  local  government;  and  alteration  of  an  existing  facility  that 
does  not  alter  or  change  environmental  impacts  of  the  existing  facility  or  structure,  provided  no  toxic  or  hazardous 
substances  contamination  is  present  on  the  site  or  in  equipment  on  the  site.  (AND,  AST) 

10.  Extension  of  water,  sewage,  electrical,  gas,  or  other  utilities  of  temporary  duration  to  serve  construction.  (AAF, 
AND.  AST) 

11.  Filling  of  earth  into  previously  excavated  land  with  material  compatible  with  the  natural  features  of  the  site, 
provided  the  land  is  not  delineated  as  a  wetland.  (AAF,  AND,  AST) 

12.  Federal  financial  assistance,  licensing,  or  FAA  grading  of  land  or  removal  of  obstructions  on  airport  or  launch 
facility  property,  and  erosion  control  measures  having  no  impacts  outside  of  airport  property  or  outside  of  the  launch 
facility.  (AAF.  AND,  APP,  AST) 

13.  Lease  of  space  in  buildings  or  towers  for  a  firm-term  of  one  year  or  less.  (ASU) 

14.  Minor  expansion  of  facilities,  including  the  addition  of  equipment,  such  as  telecommunications  equipment,  on 
an  existing  facility  where  no  additional  land  is  required,  or  when  expansion  is  due  to  remodeling  of  space  in  current 
quarters  or  existing  buildings.  Additions  may  include  antermas,  concrete  pad  and  minor  trenching  for  cable.  (AAF, 
AOP.  AND,  AST) 

15.  Minor  trenching  and  backfilling  where  the  surface  is  restored  and  the  excavated  material  is  protected  against 
erosion  and  runoffs  during  the  construction  period.  (AAF,  AND,  APP.  AST) 

16.  New  gardening  or  landscaping,  and  maintenance  of  existing  landscaping.  (AAF,  AND,  APP,  AST) 

17.  Construction  and  installation,  on  airports  or  launch  facilities,  of  noise  abatement  measures,  such  as  noise  barriers 
to  diminish  aircraft  and  launch  vehicle  engine  exhaust  blast  or  noise,  and  installation  of  noise  control  materials.  (All) 

18.  Purchase,  lease,  or  acquisition  of  three  acres  or  less  of  land  with  associated  easements  and  rights-of-way  for 
■  new  facilities.  (ASU,  AND,  AAF) 

19.  Repairs  and  resurfacing  of  existing  access  to  remote  facilities  and  equipment,  such  as  Air  Route  Surveillance 
Radar  (ARSR).  Remote  Center  Air/Ground  Communications  Facility  (RCAG),  Remote  Communications  Outlet  (RCO),  and 
VHF  Omnidirectional  Range  (VOR)  with  TACAN  (VORTAC).  Upgrading  facilities  and  equipment  to  improve  operational 
efficiency,  such  as  existing  nmway  approach  Ughting  installations,  conversion  of  VOR  to  VOR  with  TACAN  (VORTAC), 
or  conversion  of  ILS  to  category  n  or  in  standards.  (AAF,  AND) 

20.  Federal  financial  assistance.  Airport  Layout  Plan  (ALP)  approval,  or  licensing  of  a  new  heUport  on  an  existing 
airport  or  launch  facility  that  would  not  significantiy  increase  noise  over  noise  sensitive  areas.  (APP.  AST) 

21.  Repair  or  replacement  of  underground  storage  tanks  (UST).  or  replacement  of  UST  with  above  ground  storage 
tanks  at  the  same  location.  (AAF) 

22.  Replacement  or  reconstruction  of  a  terminal,  structure,  or  facility  with  a  new  one  of  substantially  the  same 
size  and  purpose,  where  location  will  be  on  the  same  site  as  the  existing  building  or  facility.  (AAF,  AND.  APP,  AST) 

23.  Maintenance  of  existing  roads  and  rights-of-way,  including,  for  example,  snow  removal,  landscape  repair,  and 
erosion  control  work.  (All) 

24.  Routine  facility  decommissioning,  exclusive  of  disposal.  (AND.  AST) 

25.  Take  over  of  non-Federal  facilities  by  the  FAA.  (AAF.  AVN) 

26.  Federal  financial  assistance,  licensing,  Airport  Layout  Plan  (ALP)  approval,  or  FAA  action  related  to  topping 
or  trimming  trees  to  meet  14  CFR  part  77  (Objects  Affecting  Navigable  Airspace)  standards  for  removing  obstructions 
which  can  adversely  affect  navigable  airspace.  (All) 

27.  Upgrading  of  building  electrical  systems  or  maintenance  of  existing  facilities,  such  as  painting,  replacement 
of  siding,  roof  rehabilitation,  resurfacing,  or  reconstruction  of  paved  areas,  and  replacement  of  underground  facilities. 
(AAF.  AST) 
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Facility  Siting  and  Maintenance  Actions  (end)  . 

Nftte:  Categorically  excluded  actions  proposed  under  this  notice  and  public  procedure  are  depicted  in  italics. 

Procedural  Actions 

1.  Rulemaking  actions  that  designate  or  modify  classes  of  airspace  areas,  airways,  routes,  and  reporting  points  (14 
CFR  part  71,  "Designation  of  Class  A,  Class  B,  Class  C,  Class  D,  and  Class  E  Airspace  Areas;  Airways;  Routes;  and 
Reporting  Points").  (AAT) 

2.  Actions  regarding:  establishment  of  Federal  airways  (14  CFR  71.75);  operation  of  civil  aircraft  in  a  defense  area, 
or  to,  within,  or  out  of  the  United  States  through  a  designated  Air  Defense  Identification  Zone  (ADIZ),  (14  CFR  part 
99,  "Security  Control  of  Air  Traffic");  authorizations  for  operation  of  moored  balloons,  moored  kites,  unmanned  rockets, 
and  unmanned  free  balloons  (14  CFR  part  101,  "Moored  Balloons,  Kites,  Unmanned  Rockets  and  Unmanned  Free  Bal- 
loons"); and,  authorizations  of  parachute  jimiping  and  inspection  of  parachute  equipment,  (14  CFR  part  105,  "Parachute 
Jumping").  (AAT) 

3.  Actions  to  return  all  or  part  of  special  use  airspace  (SUA)  to  the  National  Airspace  System  (NAS)  (such  as 
revocation  of  airspace  or  a  decrease  in  dimensions  or  times  of  use).  (AAT) 

4.  Modification  of  the  technical  description  of  SUA  involving  minor  adjustments  to  the  dimensions,  altitudes,  or 
times  of  designation  of  that  airspace  (such  as  changes  in  designation  of  the  controlUng  or  using  agency).  (AAT) 

5.  Designation  of  alert  areas  and  controlled  firing  areas.  (AAT) 

6.  Establishment  or  modification  of  Special  Use  Airspace  (SUA),  (e.g.,  restricted  areas,  warning  areas),  and  military 
training  routes  for  subsonic  operations  that  have  a  base  altitude  of  3,000  feet  above  ground  level  (AGL),  or  higher. 
(AAT) 

7.  Establishment  or  modification  of  Special  Use  Airspace  (SUA)  for  supersonic  flying  operations  over  land  and 
above  30,000  feet  mean  sea  level  (MSL)  or  over  water  above  10,000  feet  AfSL  and  more  titan  15  nautical  miles  from 
land.  (AAT) 

8.  Establishment  of  Global  Positioning  System  (GPS),  Flight  Management  System  (FMS),  or  essentially  similar  systems, 
that  use  overlay  of  existing  procedures.  (AAF,  AAT,  AFS,  AV?i,  AST) 

9.  Establishment  of  helicopter  tracks  that  channel  helicopter  activity  over  major  thoroughfares.  (AAT,  AFS,  AVN) 

10.  Establishment  of  new  procedures  that  routinely  route  aircraft  over  non-noise  sensitive  areas.  (AAT) 

11.  Establishment  of  new  or  revised  air  traffic  control  procedures  conducted  at  3,000  feet  or  more  above  ground 
level  (AGL);  instrument  procedures  conducted  below  3,000  feet  (AGL)  that  do  not  cause  traffic  to  be  routinely  routed 
over  noise  sensitive  areas;  modifications  to  currently  approved  instrument  procediires  conducted  below  3,000  feet  (AGL). 
that  do  not  significantly  increase  noise  over  noise  sensitive  areas;  and  increases  in  mininnifn  altitudes  and  landing 
minima.  For  Air  Traffic  modifications  to  procedures  at  or  above  3,000  feet  (AGL),  the  Air  Traffic  Noise  Screening 
Procedure  (ATNS)  should  be  applied.  (AAT,  AFS,  AVN) 

12.  Establishment  of  procedural  actions  dictated  by  emergency  determinations.  (AAT,  AST) 

13.  Publication  of  existing  air  traffic  control  procedures  that  do  not  essentially  change  existing  tracks,  create  new 
tracks,  change  altitude,  or  change  concentration  of  aircraft  on  these  tracks.  (AAT,  AFS,  AVN) 

14.  Removal  of  a  displaced  runway  threshold  on  an  existing  runway.  (APP,  AST) 

15.  i^  short-term  change  in  air  traffic  control  procedures,  not  to  exceed  six  months,  conducted  under  3,000  feet 
above  ground  level  (AGL)  to  accommodate  airport  construction.  (AAT) 

16.  Tests  of  air  traffic  departure  or  arrival  procedures  conducted  under  3,000  feet  above  ground  level  (AGL),  provided 
that:  (1)  the  duration  of  the  test  does  not  exceed  six  months;  (2)  the  test  is  requested  by  an  airport  or  launch  operator 
in  response  to  mitigating  noise  concerns,  or  initiated  by  the  FAA  for  safety  or  efficiency  of  proposed  procedures;  and 

(3)  test  data  collected  will  be  used  to  assess  operational  and  noise  impacts  of  the  test. 

17.  Procedural  actions  requested  by  users  on  a  test  basis  to  determine  the  effectiveness  of  new  technology  and 
measurement  of  possible  impacts  on  the  environment.  (AAT) 

18.  Approval  under  14  CFR  part  161  of  a  restriction  on  the  operations  of  Stage  3  aircraft  that  does  not  have 
the  potential  to  significantly  increase  noise  at  the  airport  submitting  the  restriction  proposal  or  at  other  airports  to 
which  restricted  aircraft  may  divert.  (APP) 

Procedural  Actions  (end) 

Note:  Categorically  excluded  actions  proposed  under  this  notice  and  public  procedure  are  depicted  in  italics. 

Regulatory  Actions 

1.  All  FAA  actions  to  ensiue  compliance  with  EPA  aircraft  emissions  standards.  (AEE) 

2.  Authorizations  and  waivers  for  infrequent  or  one-time  actions,  such  as  an  airshow,  that  may  result  in  some 
temporary  impacts  that  revert  back  to  original  conditions  upon  action  completion.  (APP,  AAF,  AFS,  AVN) 

3.  Denials  of  routine  petitions  for:  (1)  exemption;  (2)  reconsideration  of  a  denial  of  exemption;  (3)  rulemaking; 

(4)  reconsideration  of  a  denial  of  a  petition  for  rulemaking;  and  (5)  exemptions  to  technical  standard  orders  (TSOs) 
.  (AEE.  AFS,  AIR,  AST,  ATS) 

4.  Issuance  of  regulatory  documents  (e.g..  Notices  of  Proposed  Rulemaking,  and  issuance  of  Final  Rules)  covering 
administrative  or  procedural  requirements  (not  including  Air  Traffic  procedures  unless  otherwise  categorically  excluded). 
(AFS.  AGC) 

5.  Issuance  of  special  flight  authorizations  controlled  by  operating  limitations,  specified  in  14  CFR  21.199,  14  CFR 
91.319,  14  CFR  91.611,  and  14  CFR  91.859.  (AFS,  AIR,  AEE) 
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Chapter  4.  Environmental  Assessments 
and  Findings  of  no  Significant  Impact 

400.  Introduction 

This  chapter  summarizes  and 
supplements  CEQ  requirements  for 
environmental  assessments  (EA)  and 
findings  of  no  significant  impact 
(FONSI).  According  to  40  CFR  1508.9 
and  Order  DOT  5610.1C  CHG  1, 
paragraph  4d  (Jidy  13, 1982),  an 
environmental  assessment  (EA)  is  a 
concise  docimient  used  to  describe  a 
proposed  action's  anticipated 
environmental  impacts.  In  1978,  the 
CEQ  revised  its  regulations  to  allow    • 
agencies  to  prepare  EAs  in  accordance 
with  section  102(2)(E)  and  40  CFR 
1501.2c  and  1507.2(d),  when  the 
following  conditions  apply  or  at  any 
time  to  aid  in  agency  planning  and 
decisionmaking. 

a.  When  to  prepare  an  EA.  An  EA,  at 
a  minimum,  must  be  prepared  for  a 
proposed  action  when  the  initial  review 
of  the  proposed  action  indicates  that: . 

(1)  It  is  not  categorically  excluded  (see 
figure  3-2  and  paragraph  303); 

(2)  It  is  normally  categorically 
excluded  but,  in  this  instance,  involves 
at  least  one  extraordinary  circumstance 
(see  paragraph  304); 

(3)  It  is  highly  controversial  on 
environmental  groimds  (see  paragraph 
304n);  or 

(4)  The  action  is  not  one  known 
normally  to  require  an  RIS  and  is  not 
categorically  excluded. 

b.  Actions  not  causing  significant 
environmental  effects.  If,  based  on  an 
EA,  the  responsible  FAA  official 
determines  that  the  proposed  action 
would  not  cause  a  significant 
environmental  effect,  the  responsible 
FAA  official  shall  prepare  a  FONSI  for 
the  signatiu«  of  the  approving  official. 

c.  Actions  causing  significant 
environmental  effects.  If,  based  on  an 
EA,  the  responsible  FAA  official 
determines  that  the  proposed  action 
would  cause  a  significant  environmental 
effect,  and  mitigation  would  not  reduce 
that  effect  below  applicable  significance 
thresholds,  the  responsible  FAA  official 
shall  publish  a  notice  of  intent  (NOI)  to 
prepare  an  EIS  in  the  Federal  Register 
and  begin  the  EIS  process.  When  the 
responsible  FAA  official  anticipates  that 
significant  effects  may  result,  a  decision 
can  be  made  to  prepare  an  EIS  without 
first  developing  an  EA. 

401.  Actions  Normally  Requiring  an 
Environmental  Assessment  (EA) 

The  following  actions  are  examples  of 
actions  that  normally  require  an  EA. 
Some  FAA  projects  involve  actions  by 
multiple  FAA  program  offices. 


The  overall  significance  of  these 
actions,  when  viewed  together,  governs 
whether  an  EA  or  an  EIS  is  required. 

a.  Acquisition  of  land  for,  and  the 
construction  of,  new  FAA  facilities. 

b.  Issuance  of  aircraft  t3rpe  certificates 
for  new,  amended,  or  supplemental 
aircraft  types  for  which  environmental 
regulations  have  not  been  issued,  or 
new,  amended,  or  supplemental  engine 
types  for  which  regulations  have  not 
been  issued,  or  where  an  enviroimiental 
analysis  has  not  been  prepared  in 
connection  with  regidatory  action. 

c.  Evaluation  of  new  launch  vehicles 
for  new,  amended,  or  supplemental 
types  of  launch  vehicles,  for  which 
licenses  have  not  been  issued,  or  where 
an  environmental  analysis  has  not  been 
prepared  in  connection  with  reg\ilatory 
action. 

d.  Aircraft/avionics  maintenance 
bases  to  be  operated  by  the  FAA. 

e.  Authorization  to  exceed  Mach  1 
flight  under  14  CFR  91.817. 

f.  Establishment  of  FAA  housing, 
sanitation  systems,  fuel  storage  and 
distribution  systems,  and  power  source 
and  distribution  systems. 

g.  Establishment  or  relocation  of 
facilities  such  as  Air  Route  Traffic 
Control  Centers  (ARTCC),  Air  Traffic 
Control  Towers  (ATCT),  Air  Route 
Surveillance  Radars  (ARSR),  Beacon 
Only  Sites,  and  Next  Generation  Radar 
(NEXRAD). 

h.  Establishment,  relocation,  or 
construction  of  facilities  used  for 
communications  and  navigation  which 
are  not  on  airport  property. 

i.  Establishment  or  relocation  of 
assisted  landing  systems  (e.g.,  ILS)  and 
approach  light  systems  (ALS). 

j.  Federal  financial  participation  in,  or 
unconditional  airport  layout  plan 
approval  of,  the  following  categories  of 
airport  actions: 

(1)  Airport  location. 

(2)  New  runway. 

(3)  Major  runway  extension. 

(4)  Runway  strengthening  having  the 
potential  to  increase  off-airport  noise 
impacts  by  DNL  1 .5  dB  or  greater  over 
noise  sensitive  land  uses  within  the 
day-night  level  (DNL)  65  dB  noise 
contour. 

(5)  Construction  or  relocation  of 
entrance  or  service  road  cormections  to 
public  roads  which  substantially  reduce 
the  Level  of  Service  rating  of  such 
public  roads  below  the  acceptable  level 
determined  by  the  appropriate 
transportation  agency  (i.e.,  a  highway 
agency). 

(6)  Land  acquisition  associated  with 
any  of  the  items  in  paragraph  402j(l) 
through  402j(5). 

k.  Issuance  of  an  operating  certificate, 
issuance  of  an  air  carrier  operating 


certificate,  or  approval  of  operations 
specifications  or  amendments  that  may 
significantly  change  the  character  of  the 
operational  environment  of  an  airport, 
and  including,  but  not  limited  to: 

(1)  Approval  of  operations 
specifications  authorizing  an  operator  to 
use  turbojet  aircraft  for  scheduled 
passenger  or  cargo  service  into  an 
airport  when  that  airport  has  not 
previously  been  served  by  any 
scheduled  turbojet  aircraft. 

(2)  Approval  of  operations 
specifications  authorizing  an  operator  to 
use  the  Concorde  for  any  scheduled  or 
nonscheduled  service  into  an  airport, 
imless  enviroiunental  documentation 
for  such  service  has  been  prepared 
previously  and  circumstances  have  not 
changed. 

(3)  Issuance  of  an  air  carrier  operating 
certificate  or  approval  of  operations 
specification  when  a  commuter 
upgrades  to  turbojet  aircraft. 

1.  New  instnmient  approach 
procedures,  departure  procedures,  en 
route  procedures,  and  modifications  to 
currently  approved  instrument 
procedures  which  routinely  route 
aircraft  over  noise  sensitive  areas  at  less 
than  3,000  feet  above  ground  level 
(AGL). 

m.  New  or  revised  air  traffic  control 
procedures  which  routinely  route  air 
traffic  over  noise  sensitive  areas  at  less 
than  3,000  feet  AGL. 

n.  Regulations  (and  exemptions  and 
waivers  to  regulations)  which  may  affect 
the  himian  environment. 

o.  Special  Use  Airspace  if  the  floor  of 
the  proposed  area  is  below  3,000  feet 
AGL,  or  if  supersonic  flight  is 
anticipated  at  any  altitude.  This 
airspace  shall  not  be  designated, 
established,  or  modified  until: 

(1)  The  notice  (notice  of  proposed 
rulemaking  (NPRM)  or  non-rule 
circular)  contains  a  statement  supplied 
by  the  requesting  or  using  agency  that 
they  will  serve  as  lead  agency  for 
purposes  of  compliance  with  NEPA,  and 
in  accordance  with  paragraph  207,  Lead 
and  Cooperating  Agencies;  (e.g., 
restricted  airspace  for  military  use  in 
accordance  with  the  Memorandum  of 
Understanding  (MOU)  between  the  FAA 
and  the  Department  of  Defense  (January 
1998)). 

(2)  The  notice  contains  the  name  and 
address,  supplied  by  the  requesting  or 
using  agency,  of  the  office  representing 
the  agency  to  which  conunents  on  the 
envirorunental  aspects  can  be  addressed 
(applicable  only  if  an  EIS  is  to  be  filed 
by  the  requesting  agency). 

(3)  The  notice  contains  the  name  and 
address,  supplied  by  the  requesting  or 
using  agency,  of  the  office  representing 
the  agency  to  which  comments  on  any 


55548 


Federal  Register /Vol.  64,  No.  197 /Wednesday,  October  13,  1999 /Notices 


land  use  problems  can  be  addressed 
(applicable  only  if  Special  Use  Airspace 
extends  to  the  surfece). 

(4)  The  rule,  determination,  or  other 
publication  of  the  airspace  action 
contains  a  statement  that  the  FAA  has 
reviewed  and  adopted  the  EA  prepared 
by  the  requesting  agency  in  accordance 
with  paragraph  404. 

403.  Impact  Categories 

Appendix  1  of  this  order  identifies 
environmental  impact  categories  that 
FAA  examines  fior  most  of  its  actions. 
Appendix  1  provides  references  to 
current  requirements;  information  about 
permits,  certificates,  or  other  forms  of 
approval  and  review;  an  overview  of 
specific  responsibilities  for  gathering 
data,  assessing  impacts,  consulting  other 
agencies,  and  involving  the  public;  and 
any  established  significant  impact 
thresholds.  The  responsible  FAA  official 
should  contact  the  reviewing  or 
pertinent  approving  agencies  for 
information  regarding  specific 
timeframes  for  applicable  review  or 
approval  processes. 

404.  Environmental  Assessment  Process 

When  the  responsible  FAA  official 
has  determined  that  the  proposed  action 
cannot  be  categorically  excluded  the 
responsible  FAA  official  will  begin 
preparing  an  EA.  Figure  4-1 , 
Environmental  Assessment  Process, 
presents  the  EA  review  process  for  a 
typical  action.  The  responsible  FAA 
official  does  not  need  to  prepare  an  EA 
if  an  EIS  is  prepared. 


a.  The  responsible  FAA  official  or 
applicant  begins  by  gathering  data, 
coordinating  or  consulting  with  other 
agencies,  and  analyzing  potential 
impacts.  The  responsible  FAA  official  or 
applicant  contacts  appropriate  Federal, 
Tribal,  State,  and  local  officials  to  obtain 
information  concerning  potential 
environmental  impacts  and  maintain 
appropriate  contact  with  these  parties 
for  the  remainder  of  the  NEPA  process. 
Public  involvement  is  an  integral  part  of 
the  NEPA  procesis  and  the  CEQ 
regulations  require  agencies  to  make 
diligent  efforts  to  involve  the  public  in 
implementing  their  NEPA  procedures 
(40  CFR  1506.6(a);  and  paragraph  208 
regarding  public  involvement).  When 
the  agency  receives  comments  from  the 
public,  the  comments  should  be 
handled  as  formal  comments  and 
included  in  the  administrative  record 
(see  FAA  "Community  Involvement 
Manual,"  August  1990,  and  Appendix  5, 
Scoping  Guidance). 

b.  Program  offices  must  prepare 
concise  EA  docimients  with  sufficient 
analysis  for  the  following  purposes  to: 

(1)  Understand  the  purpose  and  need 
for  the  proposed  action,  identify 
reasonable  alternatives,  including  a  no 
action  alternative,  and  assess  the 
proposed  action's  potential 
environmental  impacts. 

(2)  Determine  if  an  EIS  is  needed 
because  the  proposed  action's  potential 
environmental  impacts  will  be 
significant. 

(3)  Determine  if  a  FONSI  can  be 
issued  because  the  proposed  action  will 
have  no  significant  impacts. 


(4)  Determine  if  a  FONSI  can  be 
issued  because  mitigation  will  avoid  the 
proposed  action's  significant  impacts  or 
reduce  those  impacts  below  significant 
thresholds. 

(5)  Provide  a  comprehensive  approach 
for  identifying  and  satisfying  applicable 
environmental  laws,  regulations,  and 
executive  orders  in  an  efficient  maimer 
(see  figxire  1-1  and  appendix  1). 
Although  the  NEPA  process  does  not 
preclude  separate  compliance  with 
these  other  laws,  regulations,  and 
executive  orders,  the  responsible  FAA 
official  should  integrate  NEPA 
requirements  with  other  planning  and 
environmental  reviews,  interagency  and 
intergovernmental  consultation,  as  well 
as  public  involvement  requirements  to 
reduce  paperwork  and  delay,  in 
accordance  with  40  CFR  1500.4(k)  and 
1500.5(g).  Additionally,  40  CFR 
1508.27(b)  and  (b)(10),  which  define 
"significance"  in  terms  of  the  intensity 
or  severity  of  the  impact  and 
specifically  in  terms  of  "whether  the 
action  threatens  a  violation  of  Federal, 
State,  or  local  law  or  requirements 
imposed  for  the  protection  of  the 
environment,"  should  be  considered  in 
the  event  of  a  change  in  the  status  of  the 
proposed  action's- impacts. 

(6)  Identify  any  permits,  licenses, 
other  approvals,  or  reviews  that  apply  to 
the  proposed  action. 

(7)  Identify  agencies,  including 
cooperating  agencies,  consulted. 

(8)  Identify  any  public  involvement 
activities. 

BtUnm  COOE  4910-1»-P 
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Figure  4-1.  Environmental  Assessment  Process 
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c.  The  EA  should  present  detailed 
analysis,  commensurate  with  the  level 
of  impact  of  the  proposed  action  and 
alternatives  to  determine  whether  any 
impacts  will  be  signihcant.  If  the 
proposed  action  and  its  alternatives  will 
not  cause  impacts  within  specific 
categories  of  environmental  impacts,  a 
brief  statement  that  the  action  is  not 
likely  to  cause  environmental  impacts 
within  these  impact  categories  is 
sufficient.  The  EA  may  also  be  tiered  to 
cover  broad  or  programmatic  proposed 
actions,  such  as  rulemaking,  policy 
decisions,  and  regional  or  national 
programs  (see  also  paragraphs  409  and 
513  regarding  tiering). 

d.  FAA  may  adopt,  in  whole  or  in 
part,  EAs  or  EA/FONSIs  prepared  by 
other  agencies.  When  the  FAA  adopts 
an  EA  or  the  EA  portion  of  another 
agency's  EA/FONSI,  the  responsible 
FAA  official  must  independently  make 
a  written  evaluation  of  the  information 
contained  in  the  EA,  take  full 
responsibility  for  scope  and  content  that 
addresses  FAA  actions,  and  issue  its 
owrn  FONSI.  The  responsible  FAA 
official  may  also  simunarize  the  adopted 
portion  followed  by  a  direct  reference  to 
the  EA.  If  more  than  three  years  have 
elapsed  since  the  FONSI  was  issued,  the 
responsible  FAA  official  should  prepare 
a  written  reevaluation  of  the  EA  (see 
paragraph  516).  The  responsible  FAA 
official  should  forward  a  copy  of  the 
FONSI  to  EPA  when  it  adopts  another 
agency's  EA  or  EA/FONSI  (see  also 


paragraph  518  regarding  adoption  of 
NEPA  documents). 

e.  Internal  review  of  the  EA  is 
conducted  by  potentially  affected  FAA 
program  offices  having  an  interest  in  the 
proposed  action  to  assure  that  all  FAA 
concerns  have  been  addressed,  and  with 
AGC  or  Regional  Counsel  to  assure  that 
the  EA  is  technically  and  legally 
adequate.  For  projects  that  originate  in 
or  are  approved  at  FAA  headquarters, 
the  EA  and  FONSI  should  be 
coordinated  with  AGC  for  legal 
sufficiency.  For  projects  that  originate  in 
and  are  approved  by  the  regions,  the  EA 
and  FONSI  should  be  reviewed  by 
regional  counsel.  The  responsible  FAA 
official  should  contact  the 
environmental  divisions  of  program 
offices  to  determine  appropriate  levels 
of  coordination.  The  responsible  FAA 
official  should  consult  with  AEE 
(Environment  and  Energy  Team;  AEE- 
200)  for  general  advice  on  compliance 
with  NEPA  and  other  applicable 
environmental  laws,  regulations,  and 
executive  orders,  especially  for  actions 
of  national  importance  or  which  are 
highly  controversial. 

f.  Upon  review  of  the  completed  EA, 
public  comments,  and  applicable 
interagency  and  intergovernmental 
consultation  (see  paragraph  210),  the 
responsible  FAA  official  will  determine 
whether  any  adverse  environmental 
impacts  analyzed  in  the  EA  are 
significant.  If  the  responsible  FAA 
official  determines  that  these  impacts  do 
not  exceed  applicable  significance 


levels,  or  mitigation  discussed  in  the  EA 
and  made  an  integral  part  of  the  project 
clearly  will  reduce  identified  impacts 
below  significance  levels,  the 
responsible  FAA  official  will  prepare  a 
FONSI.  The  approving  official,  who  may 
also  be  the  responsible  FAA  official, 
will  sign  the  FONSI.  This  FONSI  will 
either  state  that  no  significant  impacts 
are  expected  or  list  those  mitigation 
measures  discussed  in  the  EA  that  the 
responsible  FAA  official  deems 
necessary  to  prevent  significant 
environmental  impacts  and  will  make  a 
condition  of  project  approval.  If  the 
responsible  FAA  official  determines  that 
mitigation  will  not  reduce  significant 
environmental  impacts  below 
applicable  significance  thresholds,  the 
responsible  FAA  official  will  publish  a 
Notice  of  Intent  (NOI)  to  prepare  an  EIS 
in  the  Federal  Register  to  proceed. 

g.  If  the  responsible  FAA  official  does 
not  accept  an  EA  prepared  by  another 
agency,  the  responsible  FAA  official 
shall  specify  in  its  comments  to  that 
agency  whether  it  needs  any  additional 
information  or  describe  the  mitigation 
measures  the  FAA  considers  necessary 
to  grant  or  approve  an  applicable 
permit,  license,  or  related  requirements 
or  concurrences.  If  the  responsible  FAA 
official  comments  on  the  action  agency's 
predictive  methodology,  the  responsible 
FAA  official  should  describe  the 
preferred  alternative  methodology  and 
explain  why  the  FAA  prefers  this 
methodology. 


Figure  4-2. — Environmental  Assessment  Overview 
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As  appropriate.  Varies  from  none 
for  simple  EAs  where  no  public 
interest  exists  to  substantial 
participation  in  complex  or  con- 
troversial actions. 


405.  Sample  Envimnmental  Assessment 
Format 

Figure  4-2,  Environmental 
Assessment  Overview,  presents  an 
overview  of  the  EA  process,  while  the 
following  text  describes  the  contents 
and  purpose  of  an  EA.  The  CEQ 
regulations  do  not  specify  a  required 


format  for  an  EA  (see  40  CFR  1508.9); 
however,  following  the  sample  or  a 
similar  format  will  facilitate  preparation 
of  an  EA,  or  EIS  if  an  EIS  is  needed,  and 
integrate  compliance  with  other 
environmental  laws,  regulations,  and 
Executive  Orders  with  NEPA  review. 
The  following  sample  format  for  an  EA 


is  optional  for  FAA  program  offices  to 
use. 

a.  Cover  Page 

This  page  is  labeled  "Environmental 
Assessment."  It  identifies  the  proposed 
action  and  the  geographic  location  of 
the  proposed  action.  When  EAs  are 
prepared  by  an  applicant  or  contractor 
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for  an  applicant,  the  following 
notification  would  be  located  at  the 
bottom:  "This  Environmental 
Assessment  becomes  a  Federal 
docimient  when  evaluated  and  signed 
and  dated  by  the  responsible  FAA 
official." 

b.  Proposed  Action 

This  discussion  describes  the 
proposed  action  with  sufficient  detail  in 
terms  that  are  understandable  to 
individuals  who  are  not  familiar  with 
aviation. 

c.  Purpose  and  Need 

This  discussion  identifies  the  problem 
facing  the  proponent  (that  is,  the  need 
for  an  action),  the  purpose  of  the  action 
(that  is,  the  proposed  solution  to  the 
problem),  and  the  proposed  timeframe 
for  implementing  the  action.  The 
purpose  and  need  for  the  proposed 
action  must  be  clearly  justified  and 
stated  in  terms  that  are  understandable 
to  individuals  who  are  not  familiar  with 
aviation  or  aerospace  activities. 

d.  Alternatives  (Including  Proposed 
Action) 

The  range  of  alternatives  discussed  in 
an  £A  will  include  those  to  be 
considered  by  the  approving  official.  At 
a  Tninimiim,  the  proposed  action  and 
the  no  action  alternatives  must  be 
considered.  Other  reasonable 
alternatives  are  to  be  considered  in 
preparing  an  EA  to  the  degree 
commensurate  with  the  nature  of  the 
proposed  action.  Generally,  the  greater 
the  degree  of  impacts,  the  wider  the 
range  of  alternatives  that  shoiUd  be 
considered  to  avoid  or  minimize  the 
impacts.  Whether  a  proposed  alternative 
is  reasonable  depends  upon  the  extent 
to  which  it  meets  the  purpose  and  need 
for  the  proposed  action  (see  also 
paragraph  506e  for  more  information  on 
alternatives).  The  EA  briefly  presents 
the  environmental  impacts  of  the 
proposed  action  and  the  alternatives  in 
comparative  form  to  sharply  define  the 
issues  and  provide  a  clear  basis  for 
choice  among  options  by  the  approving 
official.  For  alternatives  considered  but 
eliminated  from  further  study,  the  EA 
will  briefly  explain  why  these  were 
eliminated.  The  alternatives  discussion 
of  the  EA  includes: 

(1)  A  list  of  alternatives  considered, 
including  the  proposed  action  and  the 
no  action  alternatives.  For  dach 
alternative,  any  connected  or 
cumulative  actions  should  also  be 
considered. 

(2)  A  statement  identifying  the 
preferred  alternative,  if  one  has  been 
identified. 


(3)  A  concise  statement  explaining 
why  any  initial  alternatives  considered 
have  been  eliminated  itova  further 
study,  i.e.,  they  are  not  reasonable 
because  they  fail  to  meet  the  purpose 
and  need  for  the  proposed  action. 

(4)  A  listing  under  each  alternative  of 
any  other  applicable  laws,  regulations, 
and  executive  orders  and  associated 
permits,  Hcenses,  approvals,  and 
reviews. 

(5)  Charts,  graphs,  and  figures,  if 
appropriate,  to  aid  in  understanding  the 
alternatives,  for  example,  to  depict 
alternative  runway  configurations. 

e.  Affected  Environment 

This  section  shall  succinctiy  describe 
existing  environmental  conditions  of  the 
potentially  affected  geographic  area(s). 
This  discussion  may  highlight 
important  background  material,  such  as 
previous  and  reasonably  foreseeable 
development  and  actions,  whether 
Federal  or  non-Federal.  It  also  may 
include  such  information  as  actions 
taken  or  proposed  by  the  commimity  or 
citizen  groups  pertinent  to  the  proposal, 
or  any  other  unique  factors  associated 
with  the  action.  However,  data  and 
analyses  should  be  commensiirate  with 
the  importance  of  the  impact.  The 
discussion  of  the  affected  environment 
in  the  EA  may  include  the  following,  if 
appropriate: 

(1)  Location  map,  vicinity  map, 
project  layout  plan,  and  photographs. 

(2)  Existing  and  planned  land  uses 
and  zoning  including:  industrial  and 
commercial  growth  characteristics  in 
the  affected  vicinity,  affected  residential 
areas,  schools,  places  of  outdoor 
assemblies  of  persons,  churches,  and 
hospitals;  public  parks,  wildlife  and 
waterfowl  refuges;  Federally  listed  or 
proposed  candidate,  threatened,  or 
endangered  species  or  Federally 
designated  or  proposed  critical  habitat; 
wetiands;  floodplains;  farmlands; 
coastal  zones,  coastal  barriers,  or  coral 
reefs;  recreation  areas;  wilderness  areas, 
eligible,  study  or  designated  wild  and 
scenic  rivers.  Native  American  cultural 
sites,  and  historic  and  archeological 
sites  eligible  for  or  listed  on  the 
National  Register  of  Historic  Places. 

(3)  Political  jurisdictions  affected  by 
the  proposed  action. 

(4)  Population  estimates  and  other 
relevant  demographic  information  for 
the  affected  environment,  including  a 
censtis  map  where  appropriate. 

(5)  Past,  present,  and  reasonably 
foreseeable  future  actions,  whether 
Federal  or  non-Federal,  and  including 
related  or  connected  actions  (40  CFR 
1501.7(a),  1502.4(a),  1508.25(a)(1),  and 
1508.27(b)(7)),  to  show  the  cimiulative 
effects  (40  CFR  1508.7)  of  these  actions 


on  the  affected  environment  (see  CEQ 
Guidance  on  Considering  Cumulative 
Effects  Under  the  National 
Environmental  Policy  Act  (January 
1997)  and  EPA  Guidance  on 
Consideration  of  Cumulative  Impacts  in 
EPA  Review  of  NEPA  Docimients  (May 
1999). 

f.  Environmental  Consequences 

(1)  At  a  minimum,  the  EA  must 
discuss  the  reasonably  foreseeable 
environmental  consequences  of  the 
proposed  action  and  no  action 
alternatives  in  comparative  form. 
Environmental  impacts  of  other 
alternatives  that  are  being  considered 
shoiUd  also  be  discussed  in  the  EA.  Any 
adverse  environmental  effects  that 
cannot  be  avoided  if  the  proposed 
action  is  implemented  and  mitigation,  if 
applicable,  must  be  discussed.  This 
section  should  not  duplicate 
discussions  in  the  Alternatives  section. 
Instead,  the  environmental 
consequences  section  shall,  for  each 
alternative,  include  considerations  of 
die  following  effects  (40  CFR  1508.8): 

(a)  Direct  effects  and  their  significance 
(40  CFR  1508.8(a)); 

(b)  Indirect  effects  and  theii, 
significance  (40  CFR  1508.8(b)); 

(c)  Cumulative  effects  and  their 
significance  (40  CFR  1508.7;  see  CEQ 
"Considering  Cumulative  Effects  Under 
the  National  Environmental  Policy  Act." 
January  1997);  and 

(d)  Possible  conflicts  between  the 
proposed  action  and  the  objectives  of 
Federal,  regional.  State,  and  local  (and 
in  the  case  of  an  Indian  reservation. 
Tribal)  land  use  plans,  policies  and 
controls  for  the  area  concerned  (40  CFR 
1502.16(c)). 

(e)  Other  unresolved  conflicts  (40  CFR 
1501.2(c)). 

(2)  For  those  types  of  impacts  that  the 
proposed  action  and  alternatives  would 
have,  directiy  or  indirecUy,  the  analysis 
required  in  the  respective 
environmental  impact  categories  listed 
in  appendix  1  shall  be  disoissed  to  the 
level  of  detail  necessary  to  determine 
the  significance  of  the  impact. 

(3)  Appendix  1,  Analysis  of 
Environmental  Impact  Areas,  briefly 
describes  the  major  laws,  regulations, 
and  executive  orders  in  addition  to 
NEPA  that  must  be  complied  with  for 
different  impact  areas  before  a  proposed 
Federal  action  is  approved.  A  proposed 
Federal  action  may  foil  within  the 
purview  of  one  or  more  of  these 
requirements.  The  responsible  FAA 
official  must  assure  that  proposed 
Federal  actions  comply  with  applicable 
requirements.  To  reduce  paperwork  and 
delay  and  assure  that  the  necessary 
approvals  and  permits  will  be  issued 
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with  or  immediately  following  issuance 
of  the  EA  and  FONSI.  the  responsible 
FAA  official  should  identify  the 
timeframes  established  for  review  by  the 
oversight  agency  and  the  information 
that  the  FAA  will  need  to  provide  to  the 
oversight  agency  to  complete  its  review, 
and  integrate  these  into  the  EA  process. 
If  an  EA  is  being  prepared  it  should 
include  the  information  required  to 
demonstrate  compliance,  as  appropriate, 
with  other  applicable  requirements. 

g.  Mitigation 

The  EA  may  include  reasonable 
mitigation  measures.  If  mitigation  is 
discussed,  it  shall  be  in  sufficient  detail 
to  describe  the  benefits  of  the 
mitigation.  Each  impact  category  in 
appendix  1  identifies  conditions  that 
normally  indicate  a  threshold  beyond 
which  the  impact  is  considered 
significant  and  an  EIS  is  required  for  the 
action  (see  also  paragraph  506h 
regarding  mitigation).  If  the  EA  contains 
mitigation  measures  necessary  to  reduce 
potentially  significant  impacts  below 
applicable  significance  thresholds,  an 
EIS  is  not  needed  and  the  approving 
official  may  issue  a  FONSI  after 
considering: 

(1)  Whether  the  agency  took  a  "hard 
look"  at  the  problem. 

(2)  Whether  the  agency  identified  the 
relevant  areas  of  environmental 
concern. 

(3)  For  the  areas  of  environmental 
concern  identified  and  studied,  whether 
the  EA  supports  the  agency's 
determination  that  the  potential  impacts 
will  be  insignificant. 

(4)  Whether  the  agency  has  identified 
mitigation  measures  that  will  be 
sufficient  to  reduce  potential  impacts 
below  applicable  significance 
thresholds  and  has  assured 
commitments  to  implement  these 
measures. 

Proposed  changes  in  or  deletion  of  a 
mitigation  measure  that  was  included  as 
a  condition  of  approval  of  the  FONSI 
must  be  reviewed  by  the  same  FAA 
offices  that  reviewed  the  originsil  FONSI 
and  must  be  approved  by  the  same 
approving  official  (see  paragraph  407  for 
monitoring  mitigation].  If  the  changes  in 
mitigation  will  result  in  significant 
impacts,  the  responsible  FAA  official 
must  then  initiate  the  EIS  process  by 
preparing  an  NOI  to  prepare  an  EIS. 

h.  List  of  Preparers 

When  an  EA  is  prepared  by  the  FAA, 
the  EA  must  include  a  list  of  the  names 
and  qualifications  of  personnel  who 
prepared  the  EA.  When  EAs  are 
prepared  for  the  FAA,  the  EA  must  list 
the  names  and  quafifications  of  the 


preparers  of  an  EA.  Contractors  will  be 
identified  as  having  assisted  in 
preparing  the  EA. 

i.  List  of  Agencies  and  Persons 
Consulted 

The  EA  must  include  a  list  of  agencies 
and  persons  consulted. 

j.  Appendixes 

The  EA  may  include  the  following 
appendixes,  if  applicable: 

(1)  Any  docimientation  that  supports 
statements  and  conclusions  in  the  body 
of  the  EA,  including  methodologies  and 
references  used.  Proper  citations  to 
reference  materials  shoiUd  be  provided. 

(2)  Evidence  of  coordination  or 
required  consultation  with  affected 
Federal,  Tribal,  State  and  local  officials 
and  copies  or  a  summary  of  their 
comments  or  recommendations  and  the 
responses  to  such  comments  and 
recommendations. 

(3)  A  summary  of  public  involvement, 
including  evidence  of  the  opportunity 
for  a  public  hearing,  if  required  under 
applicable  Federal  laws,  regulations, 
and  Executive  Orders,  and  a  siumnary  of 
issues  raised  at  any  public  hearing  or 
public  meeting  as  well  as  agency 
responses  to  those  comments. 

406.  Finding  of  No  Significant  Impact 
(FONSI) 

a.  Purpose 

The  purpose  of  an  EA  is  to  determine 
if  a  proposed  action  has  the  potential  for 
significant  enviroimiental  impacts.  If 
none  of  the  potential  impacts  is  likely 
to  be  significant,  then  the  responsible 
FAA  official  shall  prepare  a  finding  of 
no  significant  impact  (FONSI),  which 
briefly  presents,  in  writing,  the  reasons 
why  an  action,  not  otherwise 
categorically  excluded,  will  not  have  a 
significant  impact  on  the  human 
environment,  and  the  Approving 
Official  may  approve  it.  Issuance  of  a 
FONSI  signifies  that  the  FAA  will  not 
prepare  an  EIS  and  the  FAA  has 
completed  the  NEPA  process  for  the 
proposed  action.  (The  issuance  of  a 
FONSI  does  not  mean  that  the  agency 
has  decided  to  act,  only  that  it  has 
found  that  the  proposed  action  will  not 
have  a  significant  impact  on  the 
environment,  see  paragraph  408.)  An 
overview  of  a  FONSI  is  presented  in 
Figure  4-3,  Findings  of  No  Significant 
Impact  Overview. 

b.  Scope  of  Docimientation 

The  CEQ  regulations  do  not  specify  a 
format  for  FONSIs,  but  FONSIs  must 
contain  the  information  discussed  in  40 
CFR  1508.13. 

(1)  The  FONSI  may  be  attached  to  an 
EA,  or  the  EA  and  FONSI  may  be 


combined  into  a  single  dociunent.  If  the 
EA  is  not  attached  or  combined  with 
FONSI,  the  FONSI  must  include  a 
summary  of  the  EA  and  note  any  other 
environmental  documents  related  to  it. 
If  the  EA  is  attached  or  included  with 
the  FONSI,  the  FONSI  does  not  need  to 
repeat  any  of  the  discussion  in  the  EA 
but  may  incorporate  it  by  reference. 
However,  the  FONSI  shall  briefly 
describe  the  proposed  action,  its 
purpose  and  need,  the  ahematives 
considered,  including  the  no  action 
alternative,  and  assess  and  document  all 
relevant  matters  necessary  to  support 
the  conclusion  that  the  action  is  not  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  The  degree  of  attention 
given  to  different  environmental  factors 
will  vary  according  to  the  nature,  scale, 
and  location  of  the  proposed  action,  and 
thus,  depending  on  the  complexity  and 
degree  of  impact  of  a  proposed  action, 
a  FONSI  may  range  in  content  horn  a 
simple  conclusion,  supported  with 
pertinent  facts,  that  the  action  is  not  a 
major  action  significantly  affecting  the 
quality  of  the  human  environment,  to  an 
analysis  involving  the  format  and 
content  necessary  for  EISs. 

(2)  The  FONSI  shall  determine  the 
proposed  action's  consistency  or 
inconsistency  with  community 
planning,  and  shall  document  the  basis 
for  the  determination. 

(3)  The  FONSI  shall  present  any 
measures  that  must  be  taken  to  mitigate 
adverse  impacts  on  the  environment 
and  which  are  a  condition  of  project 
approval  (see  paragraph  406e).  The 
FONSI  shoidd  also  reflect  coordination 
of  proposed  mitigation  commitments 
with,  and  consent  and  commitment 
fit)m,  those  with  the  authority  to 
implement  specific  mitigation  measures 
committed  to  in  the  FONSI. 

(4)  The  FONSI  shall  reflect 
compliance  with  all  applicable 
environmental  laws  and  requirements, 
including  interagency  and 
intergovernmental  coordination  and 
consultation,  public  involvement,  and' 
documentation  requirements  (see 
paragraph  403f(4)  and  appendix  1). 
Finchngs  and  determinations  required 
under  special  purpose  environmental 
laws,  regulations,  and  executive  orders, 
if  not  made  in  the  EA,  must  be  included 
in  the  FONSI,  which  may  be  combined 
with  a  decision  document,  sometimes 
called  a  Record  of  Decision  or  FONSI/ 
ROD. 
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Figure  4-3. — ^Finding  of  No  Significant  Impact  Overview 


Purpose 


Scope 


Content 


Public  participation 


Documents  Finding  of  No  Signifi- 
cant Impact  (FONSI)  and  sup- 
porting mitigation  measures  ttiat 
will  be  taken. 


Explains  why  an  action  will  not 
have  a  significant  effect  on  the 
human  environment. 


A  conclusion  that  an  action  will 
not  have  a  significant  effect  on 
the  environment. 
Describes  the  proposed  action, 
its  purpose  and  need,  and  al- 
ternatives considered,  Including 
the  no  action  alternative. 
Assesses  information  nec- 
essary to  support  findings  and 
determinations. 

Describes  applicable  mitigation 
measures  necessary  to  ensure 
that  the  prefened  alternative 
will  not  significantly  affect  the 
environment  and  ttiat  are  a 
condition  of  project  approval. 
Describes  changes  that  have 
been  made  in  the  proposed  ac- 
tion to  eliminate  significant  im- 
pacts. 

Includes  statement  of  consist- 
ency or  inconsistency  with 
State,  local,  and  Tribal,  for  im- 
pacts on  a  reservation,  commu- 
nity planning. 

Attaches  the  EA  or  a  summary 
of  the  EA  for  reference. 


Varies  as  appropriate  (see  40 
CFR  1501.4(e)(1)  and  1506.6, 
and  also  CEQ's  "40  Most 
Asked  Questions,"  number  37). 
In  certain  cases  (e.g..  actions 
similar  to  ttiose  normally  ad- 
dressed in  an  EIS  or  the  nature 
of  the  proposed  action  is  one 
without  precedent),  a  30-day 
public  comment  period  is  re- 
quired twfore  proceeding  with 
action  (see  40  CFR 
1501.4(e)(2)  and  CEQ's  "40 
Most  Asked  Questions,"  num- 
ber 38). 

Agencies  also  must  allow  a  pe- 
riod of  public  review  of  the 
FONSI,  for  example,  if  the  pro- 
posed action  wouM  be  located 
In  a  fioodplaln  or  wetland  (E.O. 
11988,  section  2(a)(4),  and 
E.O.  11990.  Sec.  2(b)),  or  af- 
fect an  eligible  or  listed  histonc 
property  (36  CFR  800). 


c.  Internal  Review  Process  and  Approval 

(1)  FONSIs  originating  in  the  regions. 
The  responsible  FAA  official  will 
coordinate  the  review  of  the  FONSI  and 
underlying  EA  with  affected  program 
divisions  and  Regional  Counsel.  The 
responsible  FAA  official  should  contact 
affected  program  offices  to  obtain 
guidance  on  program  office  procedures 
for  coordination.  Upon  request  of  the 
responsible  FAA  official,  Regional 
Counsel  may  waive  their  review  of  the 
EA  and  FONSI  for  legal  sufficiency. 
After  appropriate  coordination,  the 
Division  Manager  or  designee  may 
approve  the  FONSI. 

(2)  FONSIs  originating  in  the 
Washington,  D.C.  headquarters.  The 
responsible  FAA  official  will  coordinate 
the  review  of  the  FONSI  and  underlying 
EA  with  affected  program  divisions, 
AEE,  and  AGC.  The  responsible  FAA 
official  should  contact  affected  program 
offices  to  obtain  guidance  on  program 
office  procedures  for  coordination. 
Upon  request  fi-om  a  Program  or  Office 
Director,  AEE  and  AGC  may  waive  their 
review.  After  appropriate  coordination, 
the  approving  official  may  approve  the 
FONSI. 

(3)  All  FONSIs  shall  include  the 
following  approval  statement: 

After  careful  and  thorough 
consideration  of  the  facts  contained 
herein,  the  imdersigned  finds  that  the 
proposed  Federal  action  is  consistent 
with  existing  national  environmental 
policies  and  objectives  as  set  forth  in 
section  lOlof  the  NEPA  and  other 


applicable  environmental  requirements 
and  that  it  will  not  significantly  affect 
the  quality  of  the  human  environment 
or  ouierwise  include  any  condition 
requiring  consultation  pursuant  to 
section  102(2){C)  of  NEPA. 

Approved:     

Date:  ' 

d.  Coordination 

FONSIs  are  required  to  be  coordinated 
outside  of  the  agency  for  purposes  of 
complying  with  special  purpose 
environmental  laws  or  administrative 
directives.  Examples  include  but  are  not 
limited  to  actions  involving  section  404 
of  the  Clean  Water  Act,  section  4(f)  of 
the  DOT  Act,  section  106  of  the  National 
Historic  Preservation  Act,  section  7  of 
the  Endangered  Species  Act,  section  307 
of  the  Coastal  Zone  Management  Act, 
section  176(c)  of  the  Clean  Air  Act, 
section  7  of  the  Wild  and  Scenic  Rivers 
Act,  and  the  American  Indian  Religious 
Freedom  Act.  When  a  FONSI  and  any 
other  associated  required  findings  or 
determinations  and  their  supporting 
documentation,  if  not  previously 
submitted,  are  circulated  to  oversight 
agencies,  for  example  to  the  State  or 
Tribal  Historic  Preservation  Officer  for 
concurrence  with  findings  required 
imder  section  106  of  the  National 
Historic  Preservation  Act,  the  FONSI 
and  any  other  required  findings  or 
determinations  should  be  accompanied 
by  a  cover  letter  identifying  the  purpose 
for  which  the  information  is  being  sent 
to  the  oversight  agency,  such  as  "in 


compliance  with  section  106  of  the 
National  Historic  Preservation  Act." 

e.  Public  Review  in  Special 
Cinnunstances 

The  responsible  FAA  official  must 
determine  whether  any  of  the  following 
circimistances  apply,  and  if  so,  allow  for 
the  appropriate  amount  of  public 
review. 

(1)  The  CEQ  regulations  (40  CFR 
1501 .4(e)(2);  see  also  CEQ's  "40  Most 
Asked  Questions,"  number  37b)  provide 
that  in  certain  limited  cinnmistances  the 
agency  shall  make  the  FONSI  available 
for  public  review  for  30  days  before  the 
agency  makes  its  final  determination 
whether  or  not  to  prepare  an  EIS  and 
before  the  action  may  begin.  The  30-day 
public  review  period  may  run 
concurrently  with  any  other  Federally 
review.  These  circumstances  are: 

(a)  The  proposed  action  is,  or  is 
closely  similar  to,  one  normally 
requiring  the  preparation  of  an  EIS. 

(d)  The  nature  of  the  proposed  action 
is  one  without  precedence. 

(2)  When  the  action  involves  special 
purpose  environmental  laws, 
regulations,  or  executive  orders  which 
require  public  notice  of  specific  findings 
or  determinations  apart  from  the  FONSI 
made  under  NEPA.  Examples  include 
but  are  not  limited  to  section  2(a)(4)  of 
E.0. 11988,  Floodplain  Management, 
section  2(b)  of  E.O.  11990,  Protection  of 
Wetlands,  section  7  of  the  Endangered 
Species  Act,  section  106  of  the  National 
Historic  Preservation  Act 
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f.  Distribution 

The  FONSI  and  EA  are  filed  in  the 
office  of  the  responsible  FAA  official.  A 
copy  of  the  FONSI  and  EA  shall  be  sent 
to  the  affected  program  offices,  if 
required  by  those  offices.  A  copy  of  the 
FONSI  and  EA  shall  also  be  sent  to  any 
reviewing  agencies,  organizations,  or 
individuals  that  had  substantive 
comments. 

g.  Public  Availability 

The  CEQ  regulations  state  that  Federal 
agencies  shall  make  FONSIs  available  to 
interested  or  affected  persons  or 
agencies  (see  40  CFR  1506.6).  Methods 
of  announcing  the  availability  of  a 
FONSI,  such  as  publication  in  local 
newspaper  or  notice  through  local 
media,  are  described  in  40  CFR 
1506.6(b).  The  announcement  will 
indicate  locations  at  which  the  FONSI 
and  its  associated  EA  are  available  and 
other  appropriate  locations  of  general 
public  access.  Copies  of  FONSIs  and 
associated  EAs  will  be  provided,  on 
request,  free  of  charge  or  at  a  fee 
commensurate  with  the  cost  of 
reproduction. 

407.  Monitoring  Mitigation 

Mitigation  and  other  conditions 
established  in  the  EA  and  FONSI,  or 
during  their  review,  and  included  as  a 
condition  of  the  project  approval  or 
licensing  shall  be  implemented  by  the 
lead  agency  or  other  appropriate 
consenting  agency.  The  FAA  shall  take 
steps  through  grant  agreements, 
licenses,  contract  specifications, 
operating  specifications,  directives, 
other  project  review  or  implementation 
procedures,  or  other  appropriate 
mechanisms  to  monitor  implementation 
of  mitigation  set  forth  in  the  approved 
EA/FONSI.  Mitigation  included  as 
special  conditions  in  the  FONSI  can  be 
imposed  as  enforceable  conditions  of 
the  final  decision  or  of  funding  or  grant 
agreements,  contract  specifications, 
preferential  arrival  and  departure 
procedures,  licenses,  permits, 
directives,  other  project  review  or 
implementation  procediues,  or  other 
appropriate  follow-up  actions  to  ensure 
that  mitigation  is  implemented  (see 
CEQ's  "40  Most  Asked  Questions," 
nimiber  39). 

408.  Decision  Documents  for  Findings  of 
No  Significant  Impact 

a.  Immediately  following  the  approval 
of  a  FONSI,  except  in  the  circiunstances 
identified  in  paragraph  406e,  the  FAA 
decisionmaker  may  decide  whether  to 
take  the  proposed  action.  Mitigation 
measures  which  were  made  a  condition 
of  approval  of  the  FONSI  and  the  steps 
taken  to  assiu«  appropriate  commitment 


and  follow-up  of  mitigation  measiu«s 
shall  be  included  in  the  FONSI  and 
incorporated  in  the  decision  to 
implement  the  action.  If  the  FAA 
decides  to  proceed  with  the  proposed 
Federal  action,  then  the  decision  may  be 
included  with  the  FONSI  or  in  a 
separate  decision  doc\unent,  sometimes 
called  a  ROD  or  FONSI/ROD. 
Preparation  of  a  record  of  decision  to 
proceed  with  an  action  for  which  a 
FONSI  has  been  approved  is  optional.  A 
record  of  decision  is  recommended  in 
the  circumstances  described  in 
paragraph  408b.  If  the  responsible  FAA 
official  prepares  a  record  of  decision,  it 
should  include  a  description  of  the 
action,  the  location  and  timing  of  the 
action,  the  FONSI,  any  other  required 
findings  or  determinations,  and  the 
signatiue,  name,  tiUe,  address,  and 
telephone  nimiber  of  the  approving  FAA 
official. 

b.  The  responsible  FAA  official 
should  prepare  formal  dociimentation  of 
the  decision  to  proceed  (e.g.,  a  record  of 
decision  (ROD)  or  FONSI/ROD)  for: 

(1)  Actions  which  have  been 
redefined  to  include  mitigation 
measures  necessary  to  reduce 
potentially  significant  impacts  below 
applicable  significant  thresholds  (see 
paragraph  405g). 

(2)  Actions  that  are  highly 
controversial. 

(3)  Actions  that  are,  or  are  closely 
similar  to,  those  normally  addressed  in 
an  EIS  (see  paragraph  406e). 

(4)  Actions  that  have  no  precedent 
(see  paragraph  406e). 

In  cases  of  doubt,  the  responsible 
FAA  official  should  consult  the 
Environmental  Law  Branch  (AGC-620) 
of  the  Office  of  the  Chief  Counsel  or 
Regional  Coimsel. 

409.  Tiering  and  Programmatic 
Environmental  Assessments 

The  concept  of  tiering  for  EISs  may  be 
used  for  preparing  EAs.  The  responsible 
FAA  official  may  tier  off  completed  EAs 
and  EISs  if  the  responsible  FAA  official 
after  finding  that  these  are  current  and 
meet  FAA  requirements.  Permitting  and 
review  agencies  may  have  independent 
requirements  for  review  of  previously 
prepared  documents  (see  paragraph 
513). 

410.  Written  Reevaluation 

The  procedures  in  paragraph  515  may 
also  be  applied  to  EAs. 

411.  Revised  or  Supplemental 
Environmental  Assessments  or  FONSIs 

The  procedures  in  paragraph  519  may 
also  be  applied  to  EAs. 


412.  Review  and  Adoption  of  EAs 
Proposed  by  Other  Agencies 

See  paragraphs  404d,  404g  and  518. 

413.-499.  Reserved 

Chapter  5.  Environmental  Impact 
Statements  and  Records  of  Decision 

500.  Introduction 

a.  This  chapter  summarizes  and 
supplements  CEQ  requirements  for 
Environmental  Impact  Statements  (EISs) 
and  Records  of  Decision  (RODs).  EISs 
and  RODs  are  simunarized  as  follows: 

(1)  An  EIS  is  a  clear,  concise,  and 
detailed  document  that  provides  the 
agency  decisionmakers  and  the  public 
with  a  ftdl  and  fair  discussion  of 
significant  environmental  impacts  of  the 
proposed  action  (40  CFR  1502.1)  and 
implements  the  requirement  in  NEPA 
section  102{2)(C)  for  a  detailed  vmtten 
statement.  Using  an  interdisciplinary 
approach  (40  CFR  1501.2(a)),  an  EIS 
describes  the  purpose  and  need  of  the 
proposed  action  (40  CFR  1502.13),  the 
affected  environment  (40  CFR  1502.15), 
and,  in  a  comparative  form,  the 
environment^  effects  of  the 
alternatives,  including  the  proposed 
action,  the  no  action  alternative,  and 
other  reasonable  alternatives  (including 
those  not  within  the  agency's 
jurisdiction  (40  CFR  1502.14(c))  and 
those  that  would  avoid  or  minimize 
adverse  impacts  (40  CFR  1502.13  and 
1502.14)).  The  discussion  must  be  in 
adequate  detail  so  that  the 
environmental  effects  can  be  compared 
to  economic  and  technical  analyses  (40 
CFR  1501.2(b)).  An  EIS  discusses  means 
to  mitigate  adverse  environmental 
impacts  if  not  covered  in  the  discussion 
of  alternatives  (40  CFR  1502.14(f))  and 
identifies  unavoidable  impacts  (40  CFR 
1502.16).  For  eaich  alternative  and 
mitigation  measure,  an  EIS  also 
discusses  the  energy  and  natural 
resoiut:es  requirements,  urban  quality, 
historic  and  ciUtural  resources,  and  the 
design  of  the  built  environment,  and  the 
potential  for  reuse  and  conservation  of 
these  resources  (40  CFR  1502.16(e) 
through  (g)).  An  EIS  identifies  possible 
conflicts  between  the  proposed  action 
and  the  objectives  of  Federal,  regional, 
State,  and  local  (and  in  the  case  of  a 
reservation,  Indian  tribe]  land  use  plans, 
policies,  and  controls  for  the  area 
concerned  (40  CFR  1502.17(c)),  and  the 
extent  to  which  the  agency  would 
reconcile  its  proposed  action  with  the 
plan  or  law  (40  CFR  1506.2(d)).  If 
reasonable  alternatives  are  eliminated 
from  detailed  study,  the  EIS  briefly 
discusses  the  reasons  why  these 
alternatives  were  eliminated  (40  CFR 
1502.14(a)).  The  EIS  identifies  the 
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agency-preferred  alternative  or 
alternatives  in  the  draft  EIS  if  a 
preferred  alternative  exists  and  in  the 
final  EIS  unless  prohibited  by  law  (40 
CFR  1502.14(e)).  An  EIS  identifies 
methodologies  and  sources  used  (40 
CFR  1502.24),  identifies  where 
information  is  incomplete  or 
unavailable  (40  CFR  1502.22),  lists  the 
preparers  (40  CFR  1502.17),  lists  the 
agencies,  organizations,  and  persons  to 
whom  copies  of  the  EIS  are  sent  (40  CFR 
1502.10(1)),  and  summarizes  the  major 
conclusions,  areas  of  controversy 
(including  issues  raised  by  agencies  and 
the  public),  and  issues  to  be  resolved 
(40  CFR  1502.12)).  The  final  EIS  also 
includes  the  agency's  response  to 
comments  (40  CFR  1502.9(b)  and  1503). 
(2)  A  ROD  (40  CFR  1505.2)  is  concise 
public  record  of  decision,  which  may  be 
integrated  into  any  other  record 
prepared  by  the  agency.  The  ROD  states 
what  the  decision  is;  identifies  all 
alternatives  considered  in  reaching  the 
agency's  decision,  specifying  which 
were  environmentally  preferable.  The 
ROD  discusses  all  other  relevant  factors 
considered,  including  any  essential 
considerations  of  nationaJ  policy, 
economic  and  technical  considerations, 
and  \h.e  agency's  statutory  mission.  The 
ROD  states  whether  all  practicable 
means  to  avoid  or  minimize 
environmental  harm  from  the  selected 
alternative  have  been  adopted,  and  if 
not,  why  not.  Where  applicable,  the 
ROD  may  include  a  monitoring  and 
enforcement  program  for  mitigation. 
Grants,  permits,  or  other  approvals  and 
decisions  to  fund  of  agency  actions  on 
implementation  of  the  selected 
mitigation  include  conditions  requiring 
implementation  of  the  mitigation 
measures  that  were  adopted  by  the 
agency  in  making  its  decision  (40  CFR 
1505.3(a)  through  (b)). 

b.  The  depth  of  analysis  and 
doounentation  of  impacts  will  be  in 
direct  proportion  to  the  potential 
significance  of  the  impacts.  EISs  should 
give  greater  emphasis  to  significant 
impacts  and  less  emphasis  to 
insignificant  impacts.  A  significant 
impact  is  identified  generally  through 
the  scoping  process,  through  analysis  of 
the  direct,  indirect,  and  cxmiulative 
effects  of  the  proposed  action,  and  in 
comparison  with  the  threshold  of 
significance  for  each  impact  category. 
As  in  an  EA,  the  discussion  in  an  EIS 
of  insignificant  impacts  is  generally 
limited  to  an  explanation  of  why  further 
analysis  of  these  impacts  is  not 
warranted.  See  40  CFR  1500.4(g) 
(Reducing  paperwork),  1501.1(d) 
(Purpose),  and  1501.7  (Scoping). 

c.  An  EIS  is  required  not  only  when 
the  impact  of  the  proposed  action  itself 


is  significant,  but  also  when  the 
cumulative  impact  of  the  proposed 
action  and  any  connected  agency 
actions  or  other  past,  present,  and 
reasonably  foreseeable  future  actions, 
whether  Federal  or  non-Federal,  is 
significant  (see  40  CFR  1508.7,  1508.8, 
1508.25.  and  1508.27(b)(7)  and  CEQ 
guidance  for  Considering  Cumulative 
Effects  Under  the  National 
Environmental  Policy  Act,  January 
1997).  A  series  of  actions,  when 
assessed  on  an  individual  basis,  may 
each  have  a  Umited  environmental 
impact.  However,  the  same  series  of 
actions  may  have  a  significant 
cumidative  impact  when  assessed 
together  and  with  other  Federal  or  non- 
Federal  actions  that  are  ongoing  or  are 
reasonably  foreseeable  (40  CFR  1508.7 
and  1508.27(b)(7)). 

(1)  Connected  action  should  be 
considered  in  the  same  EIS.  Connected 
actions  are  those  actions  that 
automatically  trigger  other  actions 
which  may  require  environmental 
impact  statements,  cannot  or  will  not 
proceed  imless  other  actions  are  taken 
previously  or  simultaneously,  or  are 
interdependent  parts  of  a  larger  action 
and  depend  on  the  larger  action  for  their 
justification  (40  CFR  1508.25(a)(1)). 
Significance  cannot  be  avoided  by 
terming  an  action  temporary  or  by 
breaking  it  down  into  smaU  component 
parts  (40  CFR  1508.27(b)(7)).  Proposed 
actions  or  parts  of  proposed  actions 
which  are  related  to  each  other  closely 
enough  to  be,  in  effect,  a  single  course 
of  action  shall  be  evaluated  in  a  single 
impact  statement  (40  CFR  15082.4(a)). 

(2)  Cumulative  actions  shoidd  also  be 
discussed  in  the  same  EIS.  Cumulative 
actions  and  those  actions  which  when 
viewed  with  other  past,  present,  and 
reasonably  foreseeable  future  actions, 
whether  Federal  or  non-Federal,  have 
ciunulatively  significant  impacts  (40 
CFR  1508.25(a)(2)). 

(3)  Similar  actions,  such  as  those  with 
common  timing  or  geography,  may  be 
considered  in  a  broad  EIS,  sometimes 
called  a  "programmatic"  EIS,  when  the 
best  way  to  assess  their  combined 
impacts  or  reasonable  alternatives  to 
such  actions  is  in  a  single  impact 
statement  (40  CFR  1502,4(b)  through  (c) 
and  1508.25(a)(3)). 

(4)  CEQ  regulations  permit  "tiering" 
from  broad  EISs  to  subsequent  narrower 
or  site-specific  EISs  or  EAs  or  from  an 
EIS  on  a  specific  action  at  an  early  stage 
to  a  supplement  or  subsequent  EIS  or 
EA  at  a  later  stage  (40  CFR  1502.4(c)(3) 
and  1508.28).  See  paragraph  513. 

d.  In  cases  of  doubt  as  to  whether  an 
EIS  is  necessary  for  a  particular  action, 
the  responsible  FAA  official  should 
considt  with  the  AGC,  Regional 


Counsel,  or  AEE.  Airports  personnel 
should  contact  APP-600. 

501.  Actions  Requiring  Environmental 
Impact  Statements  (EIS) 

An  EIS  shall  be  prepared  for  major 
Federal  actions  significanUy  affecting 
the  quality  of  the  bimian  environment. 
The  term  "major"  reinforces  but  does 
not  have  a  meaning  independent  of 
"significantly"  (40  CFR  1508.18). 
Significance  is  defined  in  terms  of 
context  and  intensity  (40  CFR  1508.27). 
Paragraphs  400  and  402  list  actions 
normally  requiring  an  EA. 

a.  If  the  aiialysis  in  the  EA  of 
environmental  impact  categories 
discussed  in  appendix  1  indicates  that 
impacts  will  be  significant,  then  the 
responsible  FAA  official  would  prepare 
an  EIS  and  the  EA  may  be  used  in  the 
scoping  process  described  below; 
however,  if  the  responsible  FAA  official 
has  decided  to  prepare  an  EIS,  an  EA 
need  not  be  prepared. 

b.  The  addition  of  mitigation  to 
reduce  impacts  below  significance  does 
not  necessarily  avoid  the  requirement  to 
prepare  an  EIS.  However,  if  mitigation 
is  integrated  into  the  design  of  the 
proposed  action,  or  if,  through  scoping 
or  the  EA  process,  the  proposed  action 
is  redefined  to  include  mitigation,  then 
the  responsible  FAA  official  may  rely  on 
the  mitigation  measures  in  determining 
that  the  overall  effects  would  not  be 
significant  and  prepare  an  EA/FONSI.  In 
that  event,  the  responsible  FAA  official 
must  circulate  the  EA/FONSI  for  public 
and  agency  comment  for  30  days  (CEQ's 
40  Most  Asked  Questions  Concerning 
CEQ's  National  Environmental  Policy 
Act  Regulations  (40  CFR  1500-1508), 
number  40,  46  FR  18026,  March  23. 
1981). 

c.  After  an  EA  has  been  prepared  an 
EIS  shall  be  prepared  if  the  FAA  action: 

(1)  Has  a  significant  adverse  effect  on 
cultural  resources  pursuant  to  the 
National  Historic  Preservation  Act  of 
1966.  as  amended. 

(2)  Results  in  significant  use  on 
properties  protected  under  section  4(f) 
of  the  Department  of  Transportation 
Act. 

(3)  Has  a  significant  impact  on 
natural,  ecological  (e.g.,  invasive 
species),  or  scenic  resotirces  of  Federal, 
Tribal,  State,  or  local  significance 
(including,  for  example,  Federally  listed 
or  proposed  endangered,  threatened,  or 
candidate  species  or  designated  or 
proposed  critical  habitat  imder  section  7 
of  the  Endangered  Species  Act. 
resources  protected  by  the  Fish  and 
Wildlife  Coordination  Act,  wetiands 
under  section  404  of  the  Clean  Water 
Act,  section  10  of  the  Rivers  and 
Harbors  Act.  and  E.0. 11988, 
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floodplains  under  E.0. 11990,  coastal 
resources  under  the  Coastal  Zone 
Management  Act  and  Coastal  Barriers 
Act,  prime,  unique,  State  or  locally 
important  farmlands  under  the  Federal 
Farmlands  Protection  Act.'energy 
supply  and  natxiral  resources,  and  wild 
and  scenic  rivers,  study  or  eligible  river 
segments  under  the  Wild  and  Scenic 
Rivers  Act]  and  solid  waste 
management. 

(4)  Causes  substantial  division  or 
disruption  of  an  established  commimity, 
or  disrupt  orderly,  planned 
development,  or  is  likely  to  be  not 
reasonably  consistent  with  plans  or 
goals  that  have  been  adopted  by  the 
commimity  in  which  the  project  is 
located. 

(5)  Causes  a  significant  increase  in 
congestion  from  surface  transportation 
(by  causing  decrease  in  Level  of  Service 
below  acceptable  level  determined  by 
appropriate  transportation  agency,  such 
as  a  highway  agency). 

(6)  Has  a  significant  impact  on  noise 
levels  of  noise-sensitive  areas. 

(7)  Has  a  significant  impact  on  air 
quality  or  violate  local.  State,  Tribal,  or 
Federal  air  quality  standards  under  the 
Clean  Air  Act  Amendments  of  1990. 

(8)  Has  a  significant  impact  on  water 
quality,  sole  source  aqmfers, 
contaminate  a  public  water  supply 


system,  or  violate  State  or  Tribal  water 
quality  standards  established  under  the 
Clean  Water  Act  and  the  Safe  Drinking 
Water  Act. 

(9)  Is  inconsistent  with  any  Federal, 
State,  Tribal,  or  local  law  relating  to  the 
environmental  aspects  of  the  proposed 
action. 

(10)  Direijtly  or  indirectly  creates  a 
significant  impact  on  the  human 
enviroimient,  including,  but  not  limited 
to,'  actions  likely  to  cause  a  significant 
lighting  impact  on  residential  areas  or 
commercial  use  of  business  properties, 
likely  to  cause  a  significant  impact  on 
the  visual  natuire  of  surrounding  land 
uses  (see  sections  11  and  12,  appendix 

1  for  additional  information),  is 
contaminated  with  hazardous  materials 
based  on  Phase  I  or  Phase  n 
Environmental  Due  Diligence  Audit 
(EDO As),  or  causes  such  contamination 
(see  section  10,  appendix  1  for 
additional  references  and  discussion). 

502.  Impact  Categories 

The  responsible  FAA  official  shoiild 
review  appendix  1  to  identify  the  level 
of  analysis  needed  in  the  EIS  for  each 
applicable  environmental  impact 
category.  The  responsible  FAA  official 
should  include  in  the  EIS,  under 
appropriate  impact  categories,  all 
applicable  permit  or  license 


requirements.  The  EIS  also  will  report 
on  the  status  of  any  special  consultation 
required,  such  as  consultation  imder  the 
Endangered  Species  Act,  the  National 
Historic  Preservation  Act,  the  Fish  and 
Wildlife  Coordination  Act, 
Archeological  Resources  Protection  Act, 
or  American  Indian  Religious  Freedom 
Act.  These  reviews  should  occur 
concurrently.  The  level  of  analysis  for 
categories  not  significantly  impacted 
should  be  similar  to  the  level  of  analysis 
in  an  EA  (see  paragraph  404c)).  These 
impacts  will  be  discussed  in  as  much 
detail  as  is  necessary  to  support  the 
comparisons  of  alternatives  and  agency 
decisionmaking.  Many  of  the  impact 
categories  listed  in  appendix  1  are 
interrelated,  and,  therefore,  the 
responsible  FAA  official  should  first 
review  the  impact  category  of  concern 
and  then  the  remaining  related 
categories  for  guidance. 

503.  Environmental  Impact  Statement 
Process 

When  the  determination  has  been 
made  that  the  action  does  have  potential 
significant  impacts,  the  preparation  of 
the  EIS  will  begin.  Figure  5-1, 
Environmental  Impact  Statement 
Process,  presents  an  overview  of  the  EIS 
process. 


Figure  5-1.  Environmeiital  Impact  Statement  ProceM 

Step  1 — Responsible  FAA  official  or  applicant  defines  proposed  action. 

Step  2 — Responsible  FAA  official  or  applicant  collects  backgroimd  data  and  analyzes  the  information. 

Step  3 — ^Responsible  FAA  official  determines  need  for  EIS  (anticipated  significant  impact). 

Step  4 — ^Responsible  FAA  official  prepares  and  publishes  Notice  of  Intent  (NOI)  in  Federal  Register  and  local  press. 

Step  5 — ^Responsible  FAA  official  initiates  EIS  scoping  activities  and  determines  issues  and  alternatives  to  be  addressed. 

Step  6— Responsible  FAA  official  prepares  draft  EIS,  distributes  it  to  other  agencies  and  public,  and  files  copy 
with  EPA. 

Step  7 — ^Responsible  FAA  official  receives  and  evaluates  comments  (90-day  period).  Comment  periods  may  be  extended 
by  agency. 

Step  8 — Responsible  FAA  official  prepares  final  EIS,  distributes  it  to  other  agencies  and  public,  and  files  copy 
with  EPA. 

Step  9— 30-day  waiting  period  imless  the  final  EIS  is  filed  within  90  days  after  a  DEIS  is  filed  with  the  EPA, 
in  which  case  the  30-day  and  90-day  periods  may  run  concurrently  but  must  not  be  less  than  45  days,  subject  to 
a  30-day  request  for  extension  by  EPA.  Conmient  periods  may  be  extended  by  agency. 

Step  10— Approving  FAA  official  issues  ROD  and  proceeds  with  action,  mitigation,  and  monitoring. 


504.  Notice  of  Intent 

Once  the  decision  is  made  to  proceed 
with  an  EIS,  the  responsible  FAA 
official  publishes  a  Notice  of  Intent 
(NOI)  in  the  Federal  Register.  The  NOI 
is  an  announcement  that  an  EIS  will  be 
prepared.  Figure  5-2,  Notice  of  Intent 
and  Notice  of  Availability  Overview, 
shows  that  a  NOI  will  include  an 
overview  of  the  proposed  action;  the 
alternatives  being  considered  (including 
the  no  action);  and  the  name  and 
address  of  a  person  within  the  agency 
who  can  answer  questions  about  the 
proposed  action  and  the  EIS  (see  40  CFR 


1508.22).  If  a  scoping  meeting  is  being 
planned  (see  paragraph  505  regarding 
scoping)  and  sufficient  information  is 
available  at  the  time,  the  NOI  should 
also  announce  the  meeting,  including 
the  time  and  place  of  the  meeting,  and 
any  other  appropriate  information,  such 
as  the  availability  of  a  scoping 
docimient.  Otherwise,  the  scoping 
meeting  may  be  announced  separately. 
If  the  responsible  FAA  official  is  using 
the  NOI  to  satisfy  public  notice  and 
comment  requirements  of  other 
environmental  laws,  regulations,  or 
executive  orders  in  addition  to  NEPA, 


the  NOI  should  include  a  statement  to 
that  effect  with  a  reference  to  the 
specific  law,  regulation,  or  executive 
order.  The  responsible  FAA  official 
should  consider  also  publishing  the 
NOI,  notices  of  scoping  meetings,  and 
other  information  in  other  formats 
pursiiant  to  Order  DOT  5610.1C, 
paragraph  14a  and  CEQ  regulations 
section  1506.6. 

a.  The  responsible  FAA  official  sends 
the  NOI,  the  original  and  three  copies, 
to  the  docket  clerk  in  the  Office  of  the 
Chief  Counsel  (AGC-200).  All  NOIs 
initiated  in  the  regions  should  be 
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reviewed  by  the  Regional  Counsel 
before  being  forwarded  to  AGC-200. 
The  applicable  division  manager  or 


designee  may  sign  the  NOI  for  the 
Federal  Register. 

b.  After  publishing  the  NOI,  the 
responsible  FAA  official  selects  the 


enviroimiental  review  team  and 
develops  the  EIS  outline,  schedule,  and 
management  framework. 


Figure  5-2.  Notice  of  Intent  and  Notice  of  Availability  Overview 


Purpose 


^k)tice  of  Intent  (NOI)  announces  to  the  pub- 
lic ttiat  the  EIS  process  has  begun  for  a  pro- 
posed FAA  action. 

If  appropriate,  the  NOI  announces  the  avail- 
ability of  a  scoping  document  (document  is 
optional). 

The  NOI  announces  the  scoping  meeting,  if 
one  is  planned  and  the  details  of  time  and 
place  are  known;  otherwise,  if  and  when  a 
scoping  meeting  is  scheduled,  a  separate  no- 
tice is  published  at  least  30  days  in  advance 
of  the  meeting. 

Notice  of  Availability  (NOA)  announces  the 
availability  of  a  DEIS  or  an  FEIS. 


Content 


Describes: 

•  Proposed  action  and  possible  alter- 
natives. 

•  Proposed  scoping  process  Including 
whether,  when,  and  where  any  scoping 
rtjeeting  will  be  conducted. 

•  States  an  FAA  point  of  contact  for  pub- 
lic inquiries. 


•  Announces  the  availability  of  the  DEIS  and 
FEIS. 

•  Provides  information  about  where  to  review 
copies  and  send  comments. 


Public  Participation 


The  FAA  publishes  the  NOI  in  Federal  Reg- 
ister and  local  press. 

•  An  NOI  or  other  notice  of  a  scoping  meet- 
ing must  t>e  published  at  least  30  days  prior 
to  the  nrweting. 


EPA  drafts  and  publishes  the  NOA  in  Fed- 
eral Register. 
FAA  publishes  NOA  in  local  press. 


505.  Scoping 

a.  Scoping  is  an  early  and  open 
process  for  determining  the  scope  of 
issues  to  be  addressed  and  identifying 
the  significant  issues  related  to  a 
proposed  action  (40  CFR  1501.7).  It  is  an 
important  and  required,  part  of  the  EIS 
process.  The  purpose  of  scoping  is  to 
identify  significant  environmental 
issues  to  be  analyzed  in  greater  depth, 
de-emphasize  issues  that  are  significant 
or  which  have  been  covered  by  prior 
environmental  review,  and  set  the 
temporal  and  geographic  boundaries  of 
the  EIS.  Scoping  also  allows  the 
responsible  FAA  official  to  identify 
available  technical  information  and 
additional  reasonable  alternatives.  More 
importantly,  information  obtained  from 
scoping  can  be  used  to  insure  that 
planning  and  decisions  reflect 
environmental  values  and  that  delays 
and  conflicts  are  reduced  later  in  the 
process.  A  scoping  meeting  often  will  be 
appropriate  when  the  impacts  of  a 
particular  action  are  confined  to  specific 
sites.  There  are  no  requirements  for  a 
scoping  meeting  or  for  a  specific 
number  of  meetings.  Depending  on  the 
nature  and  complexity  of  the  action; 
some  or  all  of  the  information  needed 
during  the  scoping  process  may  be 
obtained  by  letter,  telephone,  or  other 
means  (see  Apftendix  1,  Analysis  of 
Environmental  Impact  Areas,  and 
Appendix  5,  Coimcil  on  Enviroimiental 
Quality  Scoping  Guidance.  If  an  EA  has 
been  prepared,  the  responsible  FAA 
official  may  use  it  as  the  vehicle  for 
scoping.  Alternatively,  the  responsible 
FAA  official  may  prepare  a  scoping 
document.  A  scoping  document  is 


extremely  useful  if  the  scoping  is  done 
by  mail  or  telephone,  or  the  proposed 
action's  location  or  locations  are  so 
remote,  scattered,  or  widespread  that 
affected  agencies  and  other  interested 
persons  are  unable  to  visit  the  site  or 
sites. 

b.  The  responsible  FAA  official  must 
take  the  lead  in  the  scoping  process, 
inviting  the  participation  of  affected 
Federal,  State,  and  local  agencies,  any 
affected  Indian  Tribe,  the  applicant  of 
the  action,  and  other  interested  persons 
(including  those  who  might  not  be  in 
accord  with  the  action  on 
environmental  grounds),  determining 
the  issues  to  be  analyzed  in  depth, 
identifying  other  environmental  review 
and  consultation  requirements,  and 
assigning  responsibilities  among  lead 
and  cooperating  agencies  for  inputs  to 
the  EIS.  If  appropriate,  a  scoping 
meeting(s)  will  be  held.  Public  notice  of 
30  days  should  be  required  for  a  public 
meeting(s)  or  hearing(s)-  At  the  scoping 
meeting,  the  FAA  provides  additional 
backgroimd  on  the  action  and  then 
solicits  input  fi-om  those  interested  and 
affected  parties  attending  to: 

(1)  E)etermine  the  scope  of  analysis 
required  within  the  EIS; 

(2)  Identify  and  eliminate 
insignificant  issues  and  those  covered  in 
previous  environmental  reviews; 

(3)  Identify  reasonable  alternatives  not 
previously  addressed;  and 

(4)  Indicate  any  other  EAs  or  EISs  that 
have  been  conducted  or  are  planned  and 
which  are  related  to  but  not  part  of  the 
action  under  consideration. 

c.  Local  units  of  governments,  and 
pertinent  Federal,  Tribal,  and  State 
agencies  should  be  consulted  early  in 


the  process  of  preparing  an  EIS.  Where 
access,  intermodal  transfer,  or  other 
groimd  transportation  issues  are 
involved,  consultation  with  the 
appropriate  metropolitan  planning 
organization  or  State  Department  of 
Transportation  and  compliance  with 
State  Implementation  Plans  under  the 
Clean  Air  Act  (CAA)  is  important. 
Comments  on  the  impacts  of  the 
proposed  action  will  be  considered,  as 
appropriate,  in  determining  whether  the 
proposed  action  requires  an  EIS  and  in 
preparing  the  EIS.  Consultation  with 
appropriate  agencies  also  is  initiated  at 
this  point. 

506.  EIS  Format 

The  FAA's  standard  EIS  format, 
which  follows  the  format  prescribed  in 
CEQ  regulations  (40  CFR  1502.10),  is 
outlined  below.  An  overview  is 
presented  in  Figure  5-3,  Environmental 
Impact  Statement  Overview. 

a.  Cover  Page 

This  single  page  wrill  include: 

(1)  A  list  of  the  responsible  agencies 
(identifying  the  lead  agency); 

(2)  The  title  of  the  proposed  action 
(together  with  the  State(s)  and 
coimty(ies)  where  the  action  is  located): 

(3)  The  name,  address,  and  telephone 
number  of  the  responsible  FAA  official; 

(4)  The  designation  of  the  statement 
as  draft,  final,  or  supplement; 

(5)  A  one  paragraph  abstract  of  the  EIS 
with  a  heading  as  follows: 
DEPARTMENT  OF 
TRANSPORTATION,  FEDERAL 
AVIATION  ADMINISTRATION;  and 

(6)  For  DEISs,  a  statement  that  this 
EIS  is  submitted  for  review  pursuant  to 
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the  following  public  law  requirements 
and  list  those  that  are  applicable,  such 
as  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969, 
section  4(f)  of  the  Department  of 
Transportation  Act  of  1966. 

b.  Executive  Summary 

An  executive  summary  will  be 
included  to  adequately  and  accurately 
siunmarize  the  EIS.  The  simunary 
describes  the  proposed  action,  stresses 
the  major  conclusions,  areas  of 
controversy  (including  issues  raised  by 
agencies  and  the  public),  and  the  issues 
to  be  resolved  (including  the  choice 
among  alternatives).  It  also  discusses 
major  environmental  considerations  and 
how  these  have  been  addressed, 
simunarizes  the  analysis  of  alternatives, 
and  identifies  any  environmentally 
preferred,  agency  preferred  and  sponsor 
preferred  alternatives.  It  discusses 
mitigation  measures,  including  planning 
and  design  to  avoid  or  minimize 
impacts.  It  identifies  interested 
agencies,  lists  permits,  licenses,  and 
other  approvals  that  must  be  obtained, 
and  reflects  complied  with  other 
applicable  environmental  laws, 
regulations,  and  executive  orders. 

c.  Table  of  Contents 

The  table  of  contents  lists  the 
chapters,  figures,  maps,  tables,  and 
exhibits  presented  throughout  the  EIS.  It 
will  also  list  the  appendixes,  if  any,  and 
the  list  of  acronyms,  glossary, 
references,  an  index,  and  an  errata  page. 

d.  Purpose  and  Need 

This  section  defines  the  proposed 
action  and  briefly  specifies  the 
underlying  purpose  and  need  to  which 
the  agency  is  responding  in  proposing 
the  alternatives,  including  the  proposed 
action.  It  presents  the  problem  being 
addressed  by  the  proposed  action,  how 
the  alternatives  would  resolve  the 
problem,  and  the  benefits  of  the 
proposed  action.  It  distinguishes 
between  the  need  for  the  proposed 
action  and  the  desires  or  preferences  of 
the  agency  or  applicant,  and  essentially 
provides  the  parameters  for  defining  a 
reasonable  range  of  alternatives  to  be 
considered. 

e.  Alternatives.  Including  the  Proposed 
Action 

This  section  is  the  substantive  part  of 
the  EIS  (see  40  CFR  1502.14;  see  also  40 
CFR  1502.10(e)  and  paragraph  405d  for 
more  information  on  alternatives).  It 
presents  a  comparative  analysis  of  the 
no  action  alternative,  the  proposed 
action,  and  other  reasonable  alternatives 
to  fulfill  the  purpose  and  need  for  the 
action.  It  identifies  the  environmentally 


preferred  alternatives  in  accordance 
with  CEQ  regulations.  Alternatives  not 
within  the  jurisdiction  of  the  lead 
agency,  but  within  the  jurisdiction  of 
the  Federal  government,  should  be 
considered.  To  provide  a  clear  basis  of 
choice  among  the  alternatives,  graphic 
or  tabular  presentation  of  the 
comparative  analysis  is  recommended. 
This  section  also  presents  a  brief 
discussion  of  alternatives  that  were  not 
considered  and  the  rationale  for  not 
analyzing  them  in  further  detail.  The 
premise  for  this  rationale  should  be 
framed  in  terms  of  alternatives  that  are 
not  reasonable  due  to  their  inadequacy 
in  meeting  the  purpose  and  need  for  the 
proposed  action.  Environmentally 
preferred  alternatives  are  identified 
based  on  the  information  and  analysis 
presented  in  the  affected  environment 
and  environmental  consequences 
sections  of  the  EIS.  The  FEIS  must 
identify  the  preferred  alternative  if  it  is 
other  than  an  environmentally  preferred 
alternative.  Other  criteria  may  be 
applied  to  select  the  preferred 
alternative. 

f.  Affected  Environment 

This  section  describes  the  existing 
environmental  conditions  of  the 
potentially  affected  geographic  area  or 
areas.  The  discussion  of  the  affected 
environment  will  be  no  longer  than  is 
necessary  to  understand  the  effects  of 
the  alternatives;  data  and  analyses 
should  be  presented  in  detail 
commensiuate  with  the  importance  of 
the  impact.  This  section  describes  other 
related  activities  (past,  present  or 
reasonably  foreseeable  future  actions), 
their  interrelationships,  and  cvimulative 
impacts.  It  may  include  such  items  as 
action  by  the  community  or  citizen 
groups  pertinent  to  the  proposed  action, 
or  any  other  unique  factors  associated 
with  the  action.  (See  paragraph  405e  for 
other  factors  that  may  be  included  in  the 
affected  environment  discussion.) 

g.  Environmental  Consequences 

(1)  This  section  forms  the  scientific 
and  analytical  basis  for  comparing  the 
proposed  action  and  alternatives.  The 
discussion  of  environmental 
consequences  will  include  the 
environmental  impacts  of  the 
alternatives  including  the  proposed 
action;  any  adverse  environmental 
effects  which  cannot  be  avoided  should 
the  proposed  action  be  implemented; 
the  relationship  between  short-term 
uses  of  man's  enviroimient  and  the 
maintenance  and  enhancement  of  long- 
term  productivity;  and  any  irreversible 
or  irretrievable  commitments  of 
resources  which  would' be  involved  in 
the  proposed  action  shoiild  it  be 


implemented.  This  section  should  not 
duplicate  discussions  in  the  alternative 
section.  It  shall  include  considerations 
of  direct  and  indirect  effects  and  their 
significance  and  possible  conflicts 
between  the  proposed  action  and  the 
objectives  of  Federal,  regional.  State, 
and  local  (and  in  the  case  of  an  Indian 
reservation,  Tribal)  land  use  plans, 
policies  and  controls  for  the  area 
concerned  (see  CEQ's  "40  Most  Asked 
Questions  Concerning  CEQ's  National 
Environmental  Policy  Act  RegiUations 
(40  CFR  1500-1508),"  number  23,  46  FR 
18026.  March  23. 1981  and  paragraph 
405f). 

(2)  Specific  environmental  impact 
categories  listed  in  appendix  1  shall  be 
discussed  to  the  level  of  detail  necessary 
to  support  the  comparisons  of 
alternatives.  Impacts  shall  be  analyzed 
for  each  alternative,  including  the 
proposed  action  which  is  treated  in 
detail  in  this  section  of  the  EIS.  The 
section  shall  include,  under  appropriate 
impact  categories,  all  applicable  permit 
or  license  requirements  and  shall 
indicate  any  known  problems  with 
obtaining  them.  This  section  shall  also 
provide  die  status  of  any  interagency  or 
intergovernmental  consultation 
required,  for  example,  imder  the 
National  Historic  Preservation  Act.  the 
Endangered  Species  Act .  the  Coastal 
Zone  Management  Act,  the  American 
Indian  Religious  Freedom  Act,  E.O. 
13084,  Govemment-to-Govemment 
Consultation  with  Indian  Tribal 
Governments,  the  Wild  and  Scenic 
Rivers  Act,  and  the  Fish  and  Wildlife 
Coordination  Act. 

h.  Mitigation 

(1)  An  EIS  describes  mitigation 
measures  considered  or  planned  to 
minimize  harm  from  the  proposed 
action.  The  following  types  of 
mitigation  measures  will  be  considered: 
design  and  construction  actions  to  avoid 
or  reduce  impacts;  design  measures  that 
reduce  impacts;  management  actions 
that  reduce  impacts  during  operation  of 
the  facility;  and  replacement, 
restoration,  and  compensation 
measures. 

(2)  An  EIS  describes  alternative 
mitigation  measures  and  identifies  any 
that  the  FAA  has  decided  to  include  as 
part  of  the  proposed  action.  Mitigation 
and  other  conditions  established  in  the 
EIS,  or  during  its  review  of  the  EIS,  and 
committed  as  part  of  the  decision  will 
be  implemented  by  the  lead  agency  or 
other  appropriate  consenting  agency. 
The  FAA  ensures  implementation  of 
such  mitigation  measures  through 
special  conditions,  funding  agreements, 
contract  specifications,  directives,  other 
review  or  implementation  procedures. 
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and  other  appropriate  follow-up  actions 
in  accordance  with  40  CFR  1505.3. 
Monitoring  or  other  follow-up  review 
should  also  be  described.  See  paragraph 
404g  for  additional  information. 

i.  List  of  Preparers 

This  list  includes  the  names,  and 
qualifications  (e.g.,  expertise, 
experience,  professional  disciplines]  of 
the  FAA  that  were  primarily  responsible 
for  preparing  the  EIS  or  significant 
backgroimd  material,  with  credit  to  any 
contractors  who  assisted  in  preparing 
the  EIS  or  associated  environmental 
studies. 

j.  List  of  Agencies,  Organizations,  and 
Persons  to  Whom  Copies  of  the 
Statement  Are  Sent 

This  list  is  included  for  reference  and 
to  demonstrate  that  the  EIS  is  being 


circidated,  and  thus,  that  the  public 
review  process  is  being  followed. 

k.  Index 

The  index  reflects  the  key  terms  used 
throiighout  the  EIS  for  easy  reference. 
The  index  includes  page  nimibers  for 
each  reference. 

1.  Appendices  (if  any) 

This  section  consists  of  material  that 
substantiates  any  analysis  that  is 
fundamental  to  the  EIS,  but  would 
substantially  contribute  to  the  length  of 
the  EIS  or  detract  from  the  document 
readability,  if  included  in  the  body  of 
the  EIS.  This  section  should  contain 
information  about  formal  and  informal 
consultation  conducted,  and  related 
agreement  dociiments  prepared, 
pursuant  to  other  applicable 


environmental  laws,  regulations,  and 
executive  orders. 

m.  Comments 

Comments  received  on  the  DEIS  are 
assessed  and  responded  to  in  the  FEIS 
in  any  or  all  of  the  following  ways: 

(1)  Written  into  the  text  of  the  FEIS. 

(2)  Stated  in  an  errata  sheet  attached 
to  the  FEIS. 

(3)  Included  or  summarized  and 
responded  to  in  an  attachment  to  the 
FEIS,  and  if  volimiinous,  may  be 
compiled  in  a  separate  supplemental 
voliune  for  reference. 

n.  Footnotes 

Footnotes  include  title,  author,  date  of 
document,  page(8)  relied  upon,  and 
footnote  number  used  to  identify  where 
in  the  text,  figures,  and  charts  of  the  EIS 
the  soiirce  is  used. 


Purpose 

Scope 

Content 

Public  participation 

•  Provides  an  in-depth  review  of 

Provides  a  comprehensive  review 

Includes  the  following: 

•  Provides  for  a  45-day  pubNc 

the  environmental  impacts  for  aU 

of  all  impacts  of  the  proposed 

•  Cover  sheet 

comment  period  on  the  DEIS. 

major  FAA  actions  before  a  de- 

action and  alternatives,  Includ- 

• Executive  Summary 

•  If  necessary,  a  public  hearing 

cision  is  rrtade. 

ing  the  no  action  alternative. 

•  Table  of  Contents 

on  the  DEIS  should  occur  wW>- 

•  Examines  alternatives  and  the 

•  Purpose  of  and  need  for  action 

in  30  days  of  issuance. 

potential  for  mitigating  impacts 

•  Alternatives  consldefed,  Includ- 

• Provides  for  a  30-day  waitlrig 

associated    with    those    alter- 

ing proposed  action 

period   on   the   FEIS  prior  to 

natives. 

•  Affected  environment  (baseline 

issuance  of  the  ROD. 

•  Discloses  to  the  public  and  the 

conditions) 

decisionmal(er  the  alternatives, 

•  Environmental  consequences  of 

- 

impacts,  and  mitigations. 

alternatives 

•  Coordination— includes    list    of 
agencies,     organizations     and 
persons  to  whom  copies  of  the 
EIS  are  sent 

•  list  of  preparers 

•  Index 

•  Appendices 

- 

•  Summary  of  public  comments 
on  DEIS  Exceptions  are  per- 
mitted if  the  responsible  FAA 

official  determines  that  there  is 
a  compeHing  reason  to  change 
the  standard  format. 

507.  Timing  of  Actions 

The  comment  period  for  a  DEIS  is  90 
days  from  the  date  of  filing  with  EP; 
however,  if  the  FEIS  is 'filed  within  the 
90-day  period,  the  comment  period  can 
be  reduced  to  not  less  than  45  days. 
Thus,  a  conunent  period  of  at  least  45 
days  for  public  review  is  required  (see 
40  CFR  1506.10(c)).  If  a  public  hearing 
or  public  meeting  is  held,  the  timeframe 
includes  30  days  for  review  of  the  DEIS, 
prior  to  the  public  hearing,  and  15  days 
to  allow  for  comments  following  the 
public  hearing.  The  number  of  days  is 
determined  firom  the  date  that  the  NOA 
is  available  for  review  by  the  public 
(e.g.,  newspaper,  Federal  Re^ster).  EPA 


may  receive  a  30-day  extension  of 
prescribed  periods  upon  request  to  the 
lead  agency,  or  may  upon  a  showing  by 
the  lead  agency  of  compelling  reasons  of 
national  policy  reduce  or,  after 
consultation  with  the  lead  agency, 
extend  prescribed  periods.  The  lead 
agency  may  also  grant  extensions  upon 
written  request  by  the  public. 

508.DmftEIS 

A  DEIS  is  prepared  using  the  format 
outlined  in  paragraph  506. 

a.  Internal  Review 

The  responsible  FAA  official  should 
plan  for  internal  review  of  DEISs.  For 
DEISs  originating  in  the  regions,  the 


preliminary  DEIS  or  its  relevant  parts 
will  be  reviewed  by  affected  regional 
program  divisions  and  Regional  Counsel 
before  publication,  distribution,. and 
filing  the  DEIS  with  EPA  for  public 
review.  For  DEISs  origininating  in 
headquarters,  have  national  interest,  or 
involve  4(f)  determinations,  the 
preliminary  DEIS  will  be  reviewed  by 
AGC.  Internal  review  is  to  assure  that 
DEISs  are  technically  and  legally 
sufficient  Internal  review  is  intended  to 
assiire  that  the  concerns  of  other  FAA 
offices  and  any  related  foreseeable 
agency  actions  by  other  FAA  offices  are 
properly  discussed  in  the  DEIS.  Further, 
internal  review  is  intended  to  assure 
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that  any  commitments  that  are  the 
responsibility  of  other  FAA  offices  are 
coordinated  with  the  appropriate  action 
office  so  that  these  commitments  will  be 
implemented. 

b.  Filing  With  EPA 

The  responsible  FAA  official  files  the 
DEIS  with  the  EPA  (see  40  CFR  1506.9). 
The  EPA  wiU  subsequently  publish  a 
NOA  in  the  Federal  Register,  which 
will  begin  the  90-day  period  after  which 
the  Federal  action  can  be  taken.  EPA's 
Office  of  Federal  Activities  (OFA)  has 
the  responsibility  for  the  EIS  filing 
process. 

a.  Send  five  copies  of  the  DEIS  to  the 
EPA's  Office  of  Federal  Activities 
(OFA). 

(1)  When  using  the  regular  United 
States  mail  service,  send  to:  U.S. 
Environmental  Protection  Agency, 
Office  of  Federal  Activities,  NEPA 
Compliance  Division,  EIS  Filing 
Section,  Mail  Code  2252-A,  401  M 
Street,  SW,  Washington,  D.C.  20460. 

(2)  When  sending  the  FEISs  by  special 
delivery  (Federal  Express,  United  Parcel 
Service,  etc.)  or  hand  canying  FEISs  to 
ihe  OFA.  the  address  is:  U.S. 
Environmental  Protection  Agency, 
Office  of  Federal  Activities,  NEPA 
Compliance  Division,  EIS  Filing 
Section,  Ariel  Rios  Building  (South  Oval 
Lobby),  Mail  Code  2252-A,  Room  7241, 
1200  Pennsylvania  Avenue,  NW, 
Washington,  D.C.  20044. 

c.  Public  Notice 

Public  notice  by  the  responsible  FAA 
official  is  planned  and  executed  to 
assure  that  press  releases,  official 
notices,  or  other  appropriate  media 
aimounce  to  the  public  that  a  DEIS  has 
been  prepared  and  is  being  circiilated 
and  that  comments  on  the  docimient  are 
being  solicited.  The  annoimcement 
contains  information  on  the  availability 
of  the  DEIS  and  should  be  distributed  to 
local  media  concurrent  with 
distribution  for  notice  in  the  Federal 
Register  with  request  for  immediate 
publication  and  other  appropriate  media 
coverage.  The  following  standard 
language  should  be  used  concerning 
public  comments  in  Federal  Register 
notices  annoimcing  the  availability  of 
DEISs  for  public  comment  and  any 
public  hearings  (also  for  any  FEISs 
whose  availability  FAA  announces  in 
the  Federal  Register): 

All  persons  interested  in  the  proposed 
action  are  encouraged  to  comment. 
Comments  should  be  as  specific  as 
possible  and  may  address  the  adequacy 
of  the  proposed  action  or  the  merits  of 
the  alternatives  and  mitigation  being 
considered.  In  addition.  Federal  court 
decisions  have  established  that 


reviewers  of  EISs  must  structure  their 
participation  so  that  it  is  meaningful 
and  alerts  an  agency  to  the  reviewer's 
positions  and  contentions. 
Environmental  objections  that  could 
have  been  raised  may  be  waived  if  not 
raised  before  the  FEIS  is  issued.  This 
ensures  that  substantive  comments  and 
objections  are  made  available  to  the 
FAA  in  a  timely  manner  so  that  the  FAA 
can  respond  to  them. 

See  also  paragraph  208  for  additional 
information  on  public  involvement. 

d.  Distribution  and  Coordination  for 
Intergovernmental  Review 

(1)  According  to  CEQ  regulations, 
comments  on  the  DEIS  shall  be  obtained 
from  or  requested  of  appropriate 
Federal,  State,  and  local  agencies,  and 
Tribal  goveniments  (40  CFR 
1501.2(d)(2)  and  1501.7(a)(1)),  and  from 
Tribal  governments  when  the  effects 
may  be  on  a  reservation  (40  CFR 
1502.16(c),  1503.1(a)(2)(ii), 
1506.6(b)(3)(ii)).  A  Federal  agency  may 
include  State,  local,  or  Tribal 
governments  which  have  asstmied 
NEPA  responsibilities  under  section 
104(h)  of  the  Housing  and  Community 
Development  Act  of  1974  (40  CFR 
1508.12).  Summaries  of  DEISs  can  be 
put  up  on  CEQ's  home  page  (http:// 
ceq.eh.doe.gov/).  All  DEISs  will  be 
coordinated  with  the  appropriate 
regional  offices  of  other  Federal 
agencies  having  jurisdiction  by  law  or 
special  expertise.  However,  DEISs  that 
are  coordinated  with  any  component  of 
the  Department  of  the  Interior  (DOI), 
Department  of  Commerce  (E>OC),  or 
Department  of  Energy  (DOE)  will  be 
coordinated  with  the  Washington,  D.C, 
headquarters  of  those  departments. 
Coordination  with  the  DOE  is  necessary 
only  for  transportation  proposals  having 
major  energy-related  consequences.  See 
paragraph  210  for  additional 
information  on  interagency  and 
intergovenmiental  review  of  EISs. 

(2).  Copies  of  the  DEIS  vrill  be  sent  to:: 

(a)  Federal,  State,  and  local  agencies, 
and  Tribal  governments  when  the  - 
effects  may  be  on  a  reservation. 

(b)  Washington,  D.C,  headquarters  of 
the  Department  of  Commerce  (one  copy) 
and  Ecology  and  Conservation  Division 
of  the  National  Oceanographic  and 
Atmospheric  Administration  (NOAA) 
(one  copy) 

(c)  Washington,  D.C,  headquarters  of 
the  Department  of  Energy,  if 
coordination  is  necessary  (see  paragraph 
508d(l))  (one  copy) 

(d)  Department  of  the  Interior,  Office 
of  Environmental  Policy  and 
Compliance  (12  to  18  copies  of  the  DEIS 
depending  on  the  proposed  action's 
geographic  location  and  scope) 


(e)  EPA  headquarters  (five  copies)  and 
the  applicable  EPA  regional  office  (five 
copies) 

(f)  P-1  (one  copy),  AEE  (one  copy), 
AGC  or  designee  (one  copy),  the  service 
director,  other  appropriate  DOT  and 
FAA  offices; 

(g)  proposed  action; 

State  and  local  agencies  and  Tribal 
governments  (see  paragraph  212  on 
intergovernmental  and  interagency 
coordination  and  consultation), 
including  cooperating  agencies, 
agencies  that  commented  substantively 
on  the  Intergovernmental  Review  of 
Federal  Programs,  the  Advisory  Council 
on  Historic  Preservation  for  actions 
using  106  process,  affected  cities  and 
counties,  and  others  known  to  have  an 
interest  in  the  action  (see  paragraph  208 
on  public  involvement).  For  example, 
various  laws,  regulations,  and  executive 
orders  in  addition  to  NEPA,  may  also 
require  coordination  with  American 
Indian  and  Alaska  Native  tribes  and 
Native  Hawaiian  organizations  that  are 
not  Federally  recognized,  and  with 
traditional  cultural  leaders.  Consult 
with  AEE,  AGC,  and  the  Office  of  Civil 
Rights  (ACR)  and  see  appendix  1, 
especially  section  11  on  cultural 
resources,  for  more  information. 

f.  Copies 

Copies  should  be  printed  by  the 
responsible  FAA  official  in  sufficient 
quantities  to  meet  anticipated  demand 
for  the  DEIS.  A  fee,  not  to  exceed 
reproduction  costs,  may  be  charged  for 
copies  requested  by  the  public  if  the 
original  set  of  copies  is  exhausted.  The 
DEIS  should  be  available  at  local 
libraries  or  similar  public  depositories 
having  extended  office  hours  to 
facilitate  accessibility.  Material  used  in 
developing  or  referenced  in  the  DEIS 
must  be  available  for  review  at  the 
appropriate  FAA  office(s)  or  at  a 
designated  location. 

g.  Comment  Period 
See  paragraph  507. 

h.  Comments 

The  responsible  FAA  official  must 
take  into  consideration  all  conmients 
received  from  the  public  and  respond  to 
the  substantive  comments  in  the  FEIS, 
as  discussed  in  paragraph  506m.  Any 
comments  on  the  DEIS  from  the  public, 
including  comments  made  during 
public  hearings  (see  paragraph  208), 
will  accompany  the  FEIS  through  the 
normal  internal  review  process.  In 
preparing  the  FEIS,  the  DEIS  will  be 
revised,  as  appropriate,  to  reflect 
comments  received,  issues  raised 
through  the  community  involvement 
and  public  hearing  process,  or  other 
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considerations.  Copies  of  all  substantive 
comment  will  be  included  in  the  FEIS 
or  as  a  separate,  accompanying 
appendix.  If  the  number  of  comments  is 
too  voluminous  to  include,  the 
comments  may  be  summarized. 
Relevant  environmental  documents, 
comments,  and  responses  are  part  of  the 
agency's  public  record  and  will  be  made 
available  to  the  public  through 
appropriate  regional  office  procedures. 
{!)  Comments  from  EPA  on  the  DEIS 
are  categorized  according  to  the 
following  criteria: 

(a)  Lack  of  Environmental  Objections 
(LO): 

(b)  Environmental  Concerns  (EC); 

(c)  Environmental  Objections  (EO);  or 

(d)  Environmental  Unsatisfactory 
(EU). 

(2)  The  statement  adequacy  also  is 
categorized  by  EPA  as: 

(a)  Adequate  (1); 

(b)  Insufficient  Information  (2);  or 

(c)  Inadequate  (3). 

509.  Review  and  Approval  of  FEIS 

It  is  diuing  the  EIS  process  that 
environmental  issues  are  defined  and 
mitigation  determined.  Any  unresolved 
environmental  issues  and  efforts  to 
resolve  them  through  further 
consultation  will  be  identified  and 
discussed  in  the  FEIS.  The  FEIS  will 
reflect  that  there  has  been  compliance 
with  the  requirements  of  all  applicable 
environmental  laws,  regulations, 
executive  orders,  and  agency  orders, 
such  as  section  4(f)  of  the  DOT  Act.  If 
such  compliance  is  not  possible  by  the 
time  of  FEIS  preparation,  the  FEIS  will 
reflect  consultation  with  the  appropriate 
agencies  and  provide  reasonable 
assurance  that  the  requirements  can  be 
met.  CEQ  regulations,  however,  strongly 
encourage  early  integration  of  these 
processes  to  provide  for  meaningful 
public  comment  and  to  streamline 
environmental  review  and  permitting  or 
approval  processes. 

a.  Internal  review  is  coordinated  as 
follows: 

(1)  FEISs  originating  in  headquarters. 
The  office  or  service  director  shall  send 
a  copy  of  the  FEIS  to  AEE  and  AGC  to 
review  for  legal  sufficiency  and 
conciurence.  After  the  office  or  service 
director  approves  the  FEIS,  the 
responsible  FAA  official  will  file  it  with 
EPA  (see  paragraphs  509a(6)  and  512). 

(2)  FEISs  originating  in  the  fields,  and 
not  subject  to  headquarters' 
concurrence.  The  Regional 
Administrator  or  Center  Director,  or 
designee,  shall  approve  and  file  the 
FEIS  with  EPA,  following  review  for 
legal  sufficiency  by  the  Regional 
Counsel  and  conciurence. 


(3)  FEISs  originating  in  regions  or 
centers,  but  when  headquarters 
conoirrence  is  requested.  The  Regional 
Administrator  or  Center  Director,  or 
designee,  shall  approve  the  FEIS  and 
submit  it  to  the  appropriate  service  or 
office  director.  Following  approval,  the 
FEIS  will  be  filed  with  EPA  (see 
paragraph  510a(2)). 

(4)  FEISs  originating  in  regions  or 
centers,  but  where  authority  to  approve 
the  FEIS  is  retained  in  headquarters. 
The  applicable  division  manager  or 
center  shall  send  the  proposed  FEIS  to 
the  appropriate  headquarters'  office  or 
service  director.  The  office  or  service 
will  provide  the  FEIS  to  AGC  and  AEE 
for  review.  Following  approval,  the  FEIS 
will  be  filed  with  EPA.  Presently, 
approval  for  these  types  of  FEISs  is 
being  delegated,  if  comments  on  the 
DEIS  have  been  incorporated. 

(5)  FEISs  involving  mandatory 
findings  involving  section  4(f), 
wetlands,  floodways  or  floodplains,  air 
quality,  historic  and  archeological 
resources  protected  by  section  106,  and 
Federally  listed  endangered  and 
threatened  species.  These  FEISs  are 
subject  to  legal  review  for  legal 
sufficiency  in  headquarters  or  in  the 
region  where  the  environmental 
document  is  to  be  approved. 

(6)  For  highly  controversial  FEISs 
requiring  headquarters'  review  and 
concurrence.  The  Office  of  the  Assistant 
Secretary  for  Transportation  Pohcy 
(P-1)  and  the  DOT  Office  of  General 
Counsel  (C-1)  will  be  notffied  that  the 
FEIS  is  under  review  and  be  provided 
with  a  copy  of  the  summary  section 
contained  in  the  FEIS.  P-1  and  C-1  also 
will  be  given  at  least  two  weeks  notice 
before  approval  of  the  highly 
controversial  FEIS. 

b.  FEIS  Approval 

(1)  The  following  declaration  shall  be 
added  to  the  summary: 

After  careful  and  thorough 
consideration  of  the  facts  contained 
herein  and  following  consideration  of 
the  views  of  those  Federal  agencies 
having  jurisdiction  by  law  or  special 
expertise  with  respect  to  the 
environmental  impacts  described,  the 
undersigned  finds  that  the  proposed 
Federal  action  is  consistent  with 
existing  national  environmental  policies 
and  objectives  as  set  forth  in  section 
101(a)  of  the  National  Environmental 
Policy  Act  of  1969. 

Other  required  environmental 
findings  and  conclusions  must  be 
included  here,  if  not  included  in  the 
body,  or  at  the  end  of,  the  EIS. 

(2)  Signature  and  date  blocks  will  be 
provided  for  the  decisionmaker's 
approval  and  may  also  be  provided  for 


the  concurrences  of  other  appropriate 
offices. 

510.  Notice  of  Availability  of  FEIS 

When  the  lead  agency  files  the  FEIS 
with  the  EPA,  the  EPA  prepares  and 
publishes  a  NOA.  The  FAA  can  make  a 
final  decision  to  act  no  sooner  than  30 
days  after  the  EPA  notice  of  filing  is 
published  in  the  Federal  Register  (40 
CFR  1506.10).  EPA  may  obtain  a  30-day 
extension.  The  responsible  FAA  official 
may  also  extend  the  waiting  period  or, 
wiUi  the  approval  of  P-1 ,  request  EPA 
to  reduce  this  period  for  compelling 
reasons  of  national  policy  (40  CFR 
1506.10(d)).  The  primary  purpose  for 
this  waiting  period  is  to  provide  for  any 
pre-decision  referral  process  for 
resolving  interagency  disagreements  (40 
CFR  1504.3).  The  purpose  is  not  for 
receiving  and  incorporating  public 
comments.  If  the  responsible  FAA 
official  anticipates  public  comments  on 
findings  in  the  FEIS,  the  FAA  should 
address  these  before  the  FEIS  is 
approved,  distributed,  and  filed. 
Further,  if  anyone  fails  to  comment  on 
an  issue  that  reasonably  could  have 
been  raised  earlier  (through  scoping  and 
DEIS  comment  period(s)],  their 
comments  need  not  prevail  or  delay  the 
final  decision.  At  the  conclusion  of  the 
30-day  waiting  period,  the 
decisionmaker  issues  the  final  decision 
in  a  ROD  (see  paragraph  514)  and  may 
begin  implementing  the  proposed 
action. 

511.  Distribution  of  Approved  FEIS 

The  originating  FAA  region,  center  or 
service  simultaneously  distributes  the 
approved  FEIS  as  follows: 

a.  Send  five  copies  to  the  EPA  Office 
of  Federal  Activities  (OFA). 

(1)  When  using  the  regular  United 
States  mail  service,  send  to:  U.S. 
Environmental  Protection  Agency, 
Office  of  Federal  Activities,  NEPA 
Compliance  Division,  EIS  Filing 
Section,  Mail  Code  2252-A,  401  M 
Street,  SW,  Washington,  D.C.  20460. 

(2)  When  sending  the  FEISs  by  special 
delivery  (Federal  Express,  United  Parcel 
Service,  etc.)  or  hand  carrying  FEISs  to 
the  OFA,  the  address  is:  U.S. 
Environmental  Protection  Agency, 
Office  of  Federal  Activities,  NEPA 
Compliance  Division,  EIS  Filing 
Section,  Ariel  Rios  Building  (South  Oval 
Lobby),  Mail  Code  2252-A,  Room  7241, 
1200  Pennsylvania  Avenue,  NW, 
Washington,  D.C.  20044. 

b.  Five  copies  to  the  appropriate 
regional  office  of  EPA  (one  copy,  if 
categorized  as  LO-1  per  paragraph  508h 
of  this  order). 
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c.  One  copy  of  the  FEIS  to  each  of  the 
following:  the  office  director;  Regional 
Administrator;  and  AEE. 

d.  One  copy  of  the  approved  FEIS  wiU 
be  sent  to  the  DOT  Office  of  the 
Assistant  Secretary  for  Transportation 
Policy  ,  Environmental  Policies  Team, 
P-130. 

e.  A  copy  of  the  FEIS  also  will  be  sent 
to: 

(1)  Each  Federal,  Tribal,  State,  and 
local  agency  and  to  private 
organizations  that  made  substantive 
comments  on  the  DEIS  and  to 
individuals  who  requested  a  copy  of  the 
FEIS  or  who  made  substantive 
comments  on  the  DEIS; 

(2)  DOI  (6  to  9  copies  of  the  FEIS 
depending  on  the  action's  geographic 
location  and  scope)  at  the  following 
address:  Director,  Office  of 
Enviroimiental  Policy  and  Compliance, 
U.S.  Department  of  the  Interior,  Main 
Interior  Building,  MS  2340, 1849  C 
Street,  N.W.,  Washington,  D.C.  20240. 

(3)  For  transportation  proposals 
having  major  energy-related 
consequences,  one  copy  will  be  sent  to 
DOE  headquarters. 

f.  Adequate  number  of  copies  (varies 
by  State)  to  the  appropriate  State- 


designated  single  point  of  contact  (or 
specific  agency  contacts  when  States 
have  not  designated  a  single  contact 
point),  unless  otherwise  designated  by 
the  governor. 

g.  Additional  copies  vnll  be  sent  to 
accessible  locations  to  be  made 
available  to  the  general  public, 
including  headquarters  and  regional 
offices;  and  State,  metropolitan,  and 
local  public  libraries  to  ^cilitate 
accessibility. 

h.  FEISs,  comments  received,  and 
supporting  documents  will  be  made 
available  to  the  public  without  charge  to 
the  fullest  extent  practical  or  at  a 
reduced  charge,  which  is  not  more  than 
the  actual  cost  of  reproducing  copies,  at 
appropriate  agency  office(s)  or  at  a 
designated  location. 

512.  Record  of  Decision  (ROD) 

Following  the  review  periods 
described  in  40  CFR  1506.10  (i.e.,  90 
days  from  DEIS  Notice  of  Availability 
(NOA)  issuance  and  30  days  for  FEIS 
NOA  issuance),  the  agency's 
decisionmaker  may  make  a  decision  on 
the  Federal  action.  The  ROD  presents 
the  agency's  official  decision  on  the 

Figure  &-4. — ^Record  of  Decision  Overview 


action  and  identifies  applicable 
mitigation  and  monitoring  actions 
required  (see  40  CFR  1505.2).  The  ROD 
may  discuss  preferences  among 
alternatives  based  on  relevant  factors 
including  economic  and  technical 
considerations  and  agency  statutory 
missions.  The  ROD  shall  identify  and 
discuss  all  fectors  including  any 
essential  considerations  of  national 
policies  which  were  balanced  by  the 
agency  in  making  its  decision  and  state 
how  those  considerations  entered  into 
the  decision.  The  ROD  shall  state 
whether  all  practicable  means  to  avoid 
or  minimize  environmental  harm  from 
the  alternatives  selected  have  been 
adopted,  and  if  not  adopted,  why  they 
were  not  adopted.  The  draft  ROD  should 
accompany  the  proposed  FEIS  during 
the  internal  review  prior  to  approval 
only  when  headquarters'  concurrence  is 
required.  The  decisionmaker  must 
obtain  concurrence  before  approving  the 
ROD.  After  approving  the  ROD,  the 
decisionmaker  may  begin  implementing 
the  selected  action.  Figure  5-4,  Record 
of  Decision  Overview,  presents  an 
overview  of  the  components  of  a  ROD. 


Purpose 

Scope 

Content 

Public  participation 

Announces  the  FAA's  decision  re- 

• States  the  FAA's  decision  and 

•  States  the  FAA's  prefened  al- 

ProvkJes a  notk:e  of  the  decision 

garding  the  proposed  major  ac- 

the bas\s  for  the  decision. 

ternative. 

to  the  public. 

tion. 

•  Summarizes  the  FEIS  analyses 

•  Identifies  all  alternatives  consid- 

and selected  mitigation  meas- 

ered by  the  FAA. 

ures. 

•  States  whether  all  precautions 
to  avoid  or  minimize  harm  to 
the  environment  were  consid- 
ered, and  if  not,  explains  why 
environmental          precautions 
would  not  be  taken. 

•  Explains,  when  appropriate,  the 
mitigation    implementation    re- 
sponsibilities. 

•  Makes  appropriate  findings  re- 
quired by  executive  order,  regu- 

lation, or  law  (e.g.,  4(f),  wet- 

• 

lands,  etc.). 

a.  Regional  Administrators  are 
responsible  for  signing  RODs  where 
proposed  actions  cross  regional  or 
program  lines.  The  lead  regional 
operating  division  responsible  for 
preparing  and  approving  the  FEIS  will 
make  this  determination,  obtain  regional 
counsel  concurrence,  and  facilitate 
signature  by  the  appropriate 
decisionmsiker.  Subject  to  program- 
specific  procedures  for  NEPA 
compliance,  the  division  manager  is 
responsible  for  signing  RODs  that  do  not 
cross  regional  or  program  lines. 


b.  Any  mitigation  measure  that  was 
made  a  condition  of  the  approval  of  the 
FEIS  must  be  included  in  the  ROD. 
RODs  can  be  used  to  set  forth  the 
conditions  required  for  the  approval  of 
the  action,  and  to  state  mitigation 
measures  that  will  be  taken.  A 
monitoring  and  enforcement  program 
shall  be  adopted  and  simunarized  where 
applicable  for  any  such  mitigation. 
Proposed  changes  in  or  deletions  of 
mitigation  measures  that  were  a 
condition  of  approval  of  the  FEIS  must 
be  reviewed  by  the  same  agency  offices 


that  reviewed  the  FEIS  and  must  be 
approved  by  the  FEIS  approving  official. 

c.  Based  on  comments  received  on  the 
FEIS,  the  decisionmaker  may  choose  to 
take  an  action  that  was  included  within 
the  range  of  alternatives  of  an  approved 
FEIS  but  was  neither  the 
environmentally  preferred  altemative(s) 
nor  the  agency's  preferred  alternative  as 
identified  in  die  FEIS.  In  these  cases, 
the  decisionmaker  must  cinndate  the 
revised  draft  ROD  for  coordination  and 
concurrence  with  the  same  agency 
offices  that  reviewed  the  FEIS.  These 
offices  may  concur  without  comment, 
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may  concur  on  the  condition  that 
specific  mitigation  measures  be 
incorporated  in  the  ROD,  may  request 
that  a  supplement  to  the  FEIS  be 
prepared  and  circulated,  or  may  non- 
concur. The  decisionmaker  cannot 
approve  the  Federal  action  over  a  non- 
concurrence. 

d.  If  the  decisionmaker  selects  an 
alternative  that  involves  other 
environmental  law,  regulations,  or 
executive  orders,  such  as  those  related 
to  section  4(f)  land.  Federally  listed 
endangered  species,  wetlands,  historic 
sites,  tibe  agency  must  first  complete  any 
required  evaluation  and  consultation, 
including  supplementing  the  original 
FEIS  and  making  the  appropriate 
finding,  prior  to  taking  the  action. 
Supplements  to  FEISs  will  be  reviewed 
and  approved  in  the  same  manner  as  the 
original  document,  and  a  new  draft  ROD 
should  be  prepared,  circulated,  and 
approved.  A  copy  of  the  ROD  should  be 
forwarded  with  the  FEIS  to  AEE-1  for 
their  files. 

e.  Although  the  CEQ  regulations  do 
not  require  publication  of  a  notice  of 
availability  of  the  ROD  in  the  Federal 
Register  except  for  actions  of  national 
concern,  the  ROD  must  be  made 
available  to  the  public  pursuant  to  40 
CFR  1506.6(b)  (see  CEQ's  "40  Most 
Asked  Questions  Concerning  CEQ's 
National  Environmental  Policy  Act 
Regulations  (40  CFR  1500-1508),"  46 
FR  18026,  March  23, 1981).  The 
responsible  FAA  official  may  publish  a 
notice  of  a  ROD  in  the  Federal  Register 
for  actions  not  of  national  concern. 
Additional  information  on  public 
involvement  may  be  foimd  in  paragraph 
208,  and  by  contacting  AEE 
(Environment  &  Energy  Team,  AEE-200) 
and  AGC  (Environmental  Law  Branch, 
AGC-620). 

513.  Tiering  and  Programmatic  EISs 

Program  offices  shall,  to  the  extent 
practicable,  build  upon  prior,  broad  EAs 
or  EISs  (see  paragraph  500d(4)).  For 
example,  long-term  developmental  EISs 
and  broad  system,  program,  or  regional 
EISs  may  be  incorporated  by  reference 
in  support  of  project-specific  EISs.  The 
purpose  of  tiering  is  to  eliminate 
repetition  and  facilitate  analysis  of 
issues  at  the  appropriate  level  of  detail. 
Programmatic  EISs  are  tailored  to 
particular  program  needs  and,  in 
practice,  only  need  to  be  used  to  assist 
a  program  in  environmental 
documentation  vis-a-vis  site-  or  action- 
specific  documentation  (see  40  CFR 
1502.20  and  1508.28  and  paragraph 
409). 


514.  Time  Limits  for  EISs 

The  time  limits  established  for  all 
FAA  EISs,  including  programmatic  EISs, 
are  contained  in  this  paragraph. 

a.  A  DEIS  may  be  assumed  valid  for 
a  period  of  three  years.  If  the  proposed 
FEIS  is  not  submitted  to  the  approving 
official  within  three  years  from  the  date 
of  the  DEIS  circulation,  a  written 
reevaluation  of  the  draft  will  be 
prepared  by  the  responsible  FAA 
official  to  determine  whether  the 
consideration  of  alternatives,  impacts, 
existing  environment,  and  mitigation 
measures  set  forth  in  the  DEIS  remain 
applicable,  accurate,  and  valid.  If  there 
have  been  changes  in  these  factors  that 
would  be  significant  in  the 
consideration  of  the  proposal,  a 
supplement  to  the  DEIS  or  a  new  DEIS 
will  be  prepared  and  circulated. 

b.  For  approved  FEISs,  three  sets  of 
conditions  have  been  established: 

(1)  If  major  steps  toward 
implementation  of  the  proposed  action 
(such  as  the  start  of  construction, 
substantial  acquisition,  or  relocation 
activities)  have  not  commenced  within 
three  years  from  the  date  of  approval  of 
the  FEIS,  a  written  reevaluation  of  the 
adequacy,  acciu-acy,  and  validity  of  the 
FEIS  will  be  prepared  by  the  responsible 
FAA  official  (uidess  EIS  tiering  is  being 
used).  If  there  have  been  significant 
changes  in  the  proposed  action,  the 
affected  environment,  anticipated 
impacts,  or  proposed  mitigation 
measures,  a  new  or  supplemental  FEIS 
will  be  prepared  and  circulated. 

(2)  If  the  proposed  action  is  to  be 
implemented  in  stages  or  requires 
successive  Federal  approvals,  a  written 
reevaluation  of  the  continued  adequacy, 
accuracy,  and  validity  of  the  FEIS  will 
be  made  at  each  major  approval  point 
that  occurs  more  than  three  years  after 
approval  of  the  FEIS  and  a  new  or 
supplemental  EIS  prepared,  if 
necessary. 

(3)  If  the  proposed  action  has  been 
restrained  or  enjoined  by  coiul  order  or 
legislative  process  after  approval  of  the 
FEES,  the  3-year  period  may  be  extended 
by  the  time  equal  to  the  duration  of  the 
injunction,  restraining  order,  or 
legislative  delay. 

515.  Written  Reevaluation 

a.  The  preparation  of  a  new  EIS  is  not 
necessary  when  it  can  be  documented 
that  the: 

(1)  Proposed  action  conforms  to  plans 
or  projects  for  which  a  prior  EIS  has 
been  filed; 

(2)  Data  and  analyses  contained  in  the 
previous  EIS  are  still  substantially  valid; 
and 

(3)  Pertinent  conditions  and 
requirements  (all)  of  the  prior  approval 


have,  or  wiU  be,  met  in  the  current 
action. 

b.  This  evaluation,  signed  by  the 
responsible  FAA  official,  will  either 
conclude  the  contents  of  previously 
prepared  environmental  documents 
remain  valid  or  that  significant  changes 
require  the  preparation  of  a  supplement 
or  new  EIS. 

c.  The  written  re-evaluation  should  be 
reviewed  internally  according  to  the 
provisions  of  paragraph  509  for  review 
and  conciurence  of  FEISs. 

516.  Revised  or  Supplemental  EISs 

a.  The  agency  prepares  supplements 
to  either  DEISs  or  FEISs  if  the  agency 
makes  substantial  changes  in  the 
proposed  action  that  are  relevant  to 
environmental  concerns,  or  there  are 
significant  new  circiunstances  or 
information  relevant  to  environmental 
concerns  and  bearing  on  the  proposed 
action  or  its  impacts.  Significant 
information  is  information  that  paints  a 
dramatically  different  picture  of  impacts 
compared  to  the  description  of  impacts 
in  the  EIS.  The  agency  also  may  prepare 
supplements  when  the  purposes  of 
NEPA  will  be  furthered  by  doing  so. 

b.  The  agency  prepares,  circulates, 
and  files  a  supplement  to  a  DEIS  or  FEIS 
in  the  same  fashion  as  the  original  DEIS 
or  FEIS,  unless  alternative  procedures 
are  approved  by  the  CEQ.  If,  however, 
there  are  compelling  reasons  to  shorten 
time  periods,  the  agency  may  consult 
with  CEQ  (see  paragraph  513).  Scoping 
should  be  considered,  but  is  not 

■  required. 

c.  The  preparation  of  a  new  EIS  is  not 
necessary  when  the  proposed  action 
conforms  to  plans  or  projects  for  which 
a  prior  EIS  has  been  filed,  the  data  and 
analyses  contained  in  the  previous  EIS 
are  stiU  substantially  valid,  and  that  all 
pertinent  conditions  and  requirements 
of  the  prior  approval  have  or  will  be  met 
in  the  current  action.  This  evaluation, 
signed  by  the  responsible  FAA  official, 
will  either  conclude  that  the  contents  of 
previously  prepared  environmental 
docxmients  remain  valid  or  that 
significant  changes  require  the 
preparation  of  a  supplement  or  new 
environmental  documaent.  If  a 
supplement  changes  a  ROD,  a  new  ROD 
should  be  issued  after  the  supplement 
has  been  reviewed  for  30  days. 

d.  The  responsible  FAA  official  may 
also  publish  periodic  fact  sheets  to 
inform  the  public  of  the  status  of  the  EIS 
or  other  supplemental  environmental 
information,  such  as  reports,  on  long- 
temror  complex  EISs  to  provide 
information  that  does  not  require 
preparation  of  a  supplemental  EIS.  The 
responsible  FAA  official  should  notify    . 
EPA  to  ensure  that  the  official  log  is 
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acciirate,  and  to  include  this 
information  as  a  separate  section  within 
the  Notice  of  Availability  (see  EPA 
Filing  System  for  Implementing  the  CEQ 
Regulations,  54  FR  9593,  March  7, 
1989). 

51 7.  Referrals  to  Council  on 
Environmental  Quality 

The  CEQ  may  serve  as  a  mediator  in 
interagency  disagreements  over 
proposed  Federsd  actions  that  might 
cause  unsatisfactory  environmental 
effects.  If  a  commenting  agency 
determines  that  an  action  is 
environmentally  imsatisfactory,  the 
matter  may  be  referred  to  CEQ  during 
the  30-day  period  after  filing  the  FEIS. 
When  the  responsible  FAA  official 
receives  a  notice  of  intended  referral 
from  the  commenting  agency,  the 
responsible  FAA  official  will  provide  P- 
1  (l^e  Office  of  the  Assistant  Secretary 
for  Transportation  Policy)  and  AEE  with 
a  copy  of  the  notice.  (Aiirports  personnel 
will  alert  APP-600  if  a  referral  notice  is 
received.)  In  the  event  of  referral  to  CEQ 
by  a  commenting  agency,  the 
responsible  FAA  official  forwards  a 
proposed  response  to  AEE  within  10 
days  of  referral.  The  response  must 
address  fully  the  issues  raised  in  the 
referral  and  be  supported  by  evidence. 
AEE  will  obtain  P-l's  concurrence  on 
the  proposed  response.  (APP-600  also 
will  obtain  P-1  concurrence  for  airports' 
actions).  The  response  then  will  be  sent 
to  CEQ  within  20  days  of  the  referral. 

518.  Review  and  Adoption  of 
Environmental  Impact  Statements 
Prepared  by  Other  Agencies 

Other  Federal,  Tribal,  State,  or  local 
agencies  may  consult  the  FAA  for 
assistance  in  analyzing  environmental 
impacts  that  Ml  within  FAA's 
functional  area  of  responsibiUty.  The 
FAA  should  provide  its  expertise  on 
proposals  affecting  aviation  and  other 
FAA  responsibilities  as  follows: 

a.  Comments  will  be  specific  in  nature 
and  organized  in  a  manner  consistent 
with  the  structure  of  the  draft  EIS  and 
must  identify  alternatives  or 
modifications  that  may  enhance 
environmental  quality  or  avoid  or 
minimize  adverse  environmental 
impacts,  and  will  correct  inaccuracies  or 
omissions. 

b.  Any  agency  project  that  is 
environmentally  or  functionally  related 
to  the  proposed  action  in  the  EIS  should 
be  identified  so  that  inter-relationships 
can  be  discussed  in  the  EIS.  In  such 
cases,  the  agency  should  consider    - 
serving  as  a  joint  lead  agency  or 
cooperating  agency. 

c.  Environmental  monitoring  for 
which  the  agency  has  special  expertise 


may  be  suggested  and  encoiiraged 
during  construction,  startup,  or 
operation  phases. 

d.  Other  agencies  will  generally  be 
requested  to  forward  their  DEISs 
directly  to  the  appropriate  FAA  regional 
offices.  The  following  types  of  matters, 
however,  will  be  referred  to  appropriate 
office  or  service  in  the  Washington 
headquarters  for  comment:  actions  with 
national  policy  implications;  proposed 
actions  that  involve  natural,  ecological, 
cultural,  scenic,  historic,  or  park  or 
recreation  resources  of  national 
significance;  legislation;  or  regulations 
having  national  impacts,  or  national 
program  proposals.  DEISs  in  these 
categories  are  to  be  referred  to  P-1  for 
preparation  of  Department  of 
Transportation  (DOT)  comments  and, 
where  appropriate.,  to  the  appropriate 
office  or  service  in  the  Washington 
headquarters.  In  referring  these  matters 
to  headquarters,  the  regional  office  is 
encouraged  to  prepare  a  proposed  DOT 
response. 

e.  Regional  offices  review  DEISs  that 
do  not  have  national  implications. 
Comments  will  be  forwuded  directly  to 
the  office  that  the  originating  agency 
designates  for  receipt  of  comments.  If 
the  FAA  receiving  office  believes  that 
another  DOT  office  also  has  an  interest 
or  is  in  a  better  position  to  respond,  the 
FAA  office  should  transmit  the  DEIS  to 
the  appropriate  DOT  office  in  a  timely 
fashion.  If  the  FAA  and  other  DOT 
administrations  comment  at  the  regional 
level,  the  Regional  Administrator  or 
designee  may  coordinate  the  comments. 

f.  When  appropriate,  the  FAA  will 
coordinate  a  response  with  DOT  offices 
having  special  expertise  in  the  subject 
matter. 

g.  Comments  will  be  submitted  within 
the  time  limits  set  forth  in  the  request, 
unless  the  office  responsible  for 
submitting  comments  seeks  and  receives 
an  extension  of  time.  Comments  must  be 
concise  and  specify  any  changes  desired 
either  in  the  action  proposed  and/or  in 
the  enviroimiental  statement. 

h.  FAA  may  adopt,  in  whole  or  in 
part,  EISs  prepared  by  other  agencies. 
When  the  FAA  adopts  an  EIS  in  whole 
or  in  part,  the  responsible  FAA  official 
must  independently  make  a  written 
evaluation  of  the  information  contained 
in  the  EIS,  take  full  responsibility  for 
scope  and  content  that  addresses  FAA 
actions,  and  issue  its  own  ROD.  The 
responsible  FAA  official  may  also 
summarize  the  adopted  portions 
followed  by  a  direct  reference  to  the  EIS. 
If  more  than  three  years  have  elapsed 
since  the  EIS  was  issued,  the 
responsible  FAA  official  should  prepare 
a  written  re-evaluation  of  the  EIS  (see 
paragraph  516).  Pursuant  to  40  CFR 


1503.3,  if  the  responsible  FAA  official 
does  not  accept  an  EIS  prepared  by 
another  agency,  the  responsible  FAA 
official  shall  specify  in  its  comments  to 
that  agency  whether  it  (FAA)  needs  any 
additional  information  or  describe  the 
mitigation  measures  the  FAA  considers 
necessary  to  grant  or  approve  an 
applicable  permit,  license,  or  related 
requirements  or  concurrences.  If  the 
responsible  FAA  official  comments  on 
the  action  agency's  predictive 
methodology,  the  responsible  FAA 
official  should  describe  the  preferred 
alternative  methodology  and  explain 
why  the  FAA  prefers  this  methodology. 

519.  Legislative  Proposals 

Before  the  FAA  submits  to  the 
Congress  a  legislative  proposal 
significantly  affecting  the  environment, 
the  office  that  originates  the  legislation 
will  prepare,  circulate,  and  file  an  EIS 
with  EPA.  The  Office  of  the  Secretary 
reviews  legislative  EISs  and  submits 
them  to  the  Office  of  Management  and 
Budget  (0MB)  for  circulation  in  the 
normal  legislative  clearance  process. 

520.  Regulations 

For  regulations,  the  DEIS  or  FONSI 
shall  be  prepared  and  made  available  in 
dockets  (AGC-200)  for  public  review  at 
least  30  days  prior  to  publishing  the 
final  rule.  The  Notice  of  Availability  of 
the  DEIS  must  be  published  at  least  90 
days  or  the  Notice  of  Availability  of  the 
FEIS  must  be  published  at  least  30  days, 
whichever  is  later,  prior  to  publishing  a 
final  rule.  When  the  DEIS  is  issued  for 
public  comment,  copies  will  be  made 
available  for  public  review  in  dockets. 

521.  Environmental  Effects  of  Major 
FAA  Actions  Abroad 

a.  In  compliance  with  Executive 
Order  12114,  Environmental  Effects 
Abroad  of  Major  Federed  Actions,  (see 
paragraph  210b(3)  of  this  order,  and 
paragraph  16  of  Order  DOT  5610.1C, 
FAA  actions  significantly  affecting  the 
global  commons  (e.g.,  the  oceans  and 
Antarctica)  outside  the  jurisdiction  of 
any  nation,  FAA  actions  outside  the 
U.S.,  its  territories  and  possessions 
significantly  affecting  natural  resources 
of  global  importance  designated  for 
protection  by  intemationd  agreement, 
FAA  actions  occurring  within  the  U.S. 
or  its  territories  that  significant  impact 
the  environment  of  another  country,  or 
requests  for  FAA  action  by  a  foreign 
government,  manufecturer,  operator, 
may  meet  the  criteria  for  preparing  an 
EA,  FONSI,  EIS,  or  environmental 
studies.  The  responsible  FAA  official 
must  coordinate  communications 
concerning  environmental  studies  or 
documentation  vidth  the  State 


Department  through  the  Environmental 
PoHcies  Team  (P-130)  of  the  Assistant 
Secretary  for  Transportation  PoHcy. 

b.  With  respect  to  requests  for  FAA 
action,  after  the  State  Department's 
notification,  all  FAA  requests  to  a 
foreign  applicant  for  information,  which 
the  FAA  needs  to  prepare  an 
environmental  study  or  an  EIS,  should 
then  be  forwarded  through  the  civil 
aviation  authority  of  the  applicant's 
government.  Copies  of  the  EIS  and 
notices  of  any  public  hearings  planned 
on  the  proposed  action  should  be 
furnished  to  the: 

(1)  Applicant; 

(2)  Appropriate  foreign  civil  aviation 
authority;  and  the 

(3)  Washington,  DC,  embassy  for  the 
country  where  the  applicant  is  located 
or  the  coimtry  that  the  proposed  action 
would  affect. 

b.  Other  environmental  laws, 
regulations,  and  executive  orders  have 
specific  requirements  regarding 
consideration  of  potential  effects  of 
Federal  actions  overseas  (see  appendix 
1).  Important  examples  include,  but  are 
not  limited  to,  the  following: 

1.  Under  Executive  Order  12088, 
Federal  Compliance  with  Pollution 
Control  Standards,  the  FAA  must  ensure 
that  construction  or  operation  of  FAA 
facilities  outside  the  United  States 
complies  with  the  environmental 
pollution  control  standards  of  general 
applicability  in  the  host  country  or 
jurisdiction. 

2.  Under  section  402  of  the  National 
Historic  Preservation  Act  (16  U.S.C. 
470a-2),  "Ipjrior  to  the  approval  of  any 
Federal  undertaking  outside  the  United 
States  which  may  directly  and  adversely 
affect  a  property  which  is  on  the  World 
Heritage  List  or  on  the  applicable 
country's  equivalent  of  the  National 
Register  [of  Historic  Places],  the  head  of 
a  Federal  agency  having  direct  or 
indirect  jurisdiction  over  such 
imdertaking  shall  take  into  account  the 
effect  of  the  undertaking  on  such 
property  for  purposes  of  avoiding  or 
mitigating  any  adverse  effect."' 

c.  Any  substantial  differences  arising 
in  the  course  of  the  EIS  between  the 
originating  FAA  organization  and  a 
foreign  applicant  or  the  affected  foreign 
country  should  be  referred  to  AEE  (for 
proposed  Airport  actions,  APP-600), 
which  will  consult  with  the  Assistant 
Administrator  for  Policy,  Planning,  and 
International  Aviation  (API)  tb  resolve 
any  problems. 

522.  Limitation  on  Actions  Subject  to 
NEPA 

For  actions  subject  to  an  EIS  the 
responsible  FAA  official  should  not  take 
any  action  or  make  any  irretrievable  and 


irreversible  commitments  of  resources 
until  appropriate  environmental  review 
has  been  completed  under  this  order 
(see  40  CFR  1502.2(f)  and  1502.4(c)(3)). 

a.  For  informal  rulemaking  requiring 
an  EIS,  the  DEIS  shall  normally 
accompany  the  proposed  rule. 

b.  CEQ  regulations  specifically  require 
that  (see  40  CFR  1506.1): 

(1)  For  projects  requiring  an  EIS,  no 
action  concerning  the  proposal  shall  be 
taken  which  would  have  an  adverse 
environmental  impact  or  limit  the 
choice  of  reasonable  alternatives,  unless 
the  action  is  justified  independently  of 
the  program,  is  itself  accompanied  by  an 
adequate  EIS,  and  will  not  prejudice  the 
ultimate  decision  on  the  program. 

(2)  Further,  if  the  FAA  is  considering 
an  application  from  a  non-Federal 
entity,  and  FAA  is  aware  that  the 
applicant  is  about  to  take  an  action 
within  the  agency's  jurisdiction  that 
would  have  an  adverse  environmental 
impact  or  limit  the  choice  of  reasonable 
alternatives,  the  responsible  FAA 
official  shall  promptly  notify  the 
applicant  that  the  FAA  will  take 
appropriate  action  to  insure  that  the 
objectives  and  procedures  of  NEPA  are 
achieved.  However,  this  does  not 
preclude  development  by  applicants  of 
plans  or  designs  or  performance  of  other 
work  necessary  to  support  the 
application. 

523.-599.  Reserved 

Appendix  1.  Analysis  of  Environmental 
Impact  Categories 

Section  1.  Background  and  How-To-Use 
This  Appendix 

According  to  resource  impact 
category,  this  appendix  summarizes  the 
requirements  and  procedures  to  be  used 
in  environmental  impact  analysis. 
Executive  Orders,  FAA  and  DOT 
Orders,  and  Memoranda  &  Guidance 
documents  described  in  appendix  12 
may  also  contain  requirements  that 
apply. 

The  potential  impact  categories, 
presented  in  sections,  are  as  follows: 

Section 

2.  Air  Quality 

3.  Coastal  Resources 

4.  Compatible  Land  Use 

5.  Construction  Impacts 

6.  Department  of  Transportation  Act 

Sec.  4(f) 

7.  Farmlands 

8.  Fish,  Wildlife,  and  Plants 

9.  Floodplains  and  Floodways 

10.  Hazardous  Materials,  Pollution 

Prevention,  and  Solid  Waste 

11.  Historical,  Architectural, 

Archeological,  and  Cultiual 
Resources 

12.  Light  Emissions  and  Visual  Impacts 


13.  Natural  Resources,  Energy  Supply, 

and  Sustainable  Design 
14".  Noise 

15.  Secondary  (Induced)  Impacts 

16.  Socioeconomic  Impacts, 

Environmental  )ustice,  and 
Children's  Environmental  Health 
and  Safety  Risks 

17.  Water  Quality 

18.  Wetlands 

19.  Wild  and  Scenic  Rivers 

To  effectively  use  this  appendix,  first 
become  familiar  with  the  material 
contained  in  each  impact  area.  Within 
each  impact  area,  the  overview  box 
highlights  major  applicable  Federal 
statute(s),  regulations,  executive  orders, 
and  guidance  and  the  oversight 
agencies.  Executive  Order  (E.O.)  12898, 
Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations,  is  addressed  in  this 
appendix  in  section  16  and  in  appendix 
10.  Since  environmental  justice  is 
defined  as  any  adverse  and 
disproportionately  high  impact  on 
minority  populations  and  low-income 
populations,  this  E.O.  applies  to  other 
impact  categories  where  appropriate. 
Similarly,  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks,  is  addressed  in  this  appendix  in 
section  16  and  applies  to  other  impact 
categories  where  appropriate.  The  other 
related  Federal  requirements  that  may 
apply  were  too  numerous  to  list. 

The  information,  however,  should 
guide  the  responsible  Federal  Aviation 
Administration  (FAA)  official  to 
appropriate  resovirces  and  appUcable 
requirements  to  be  addressed  as  part  of 
the  National  Environmental  Poficy  Act 
(NEPA)  process.  To  assist  in  this  effort, 
the  majority  of  the  impact  categories  are 
divided  into  the  following  discussion 
areas  (paragraphs):  (1)  Requirements;  (2) 
FAA  Responsibilities,  and  (3)  Analysis 
of  Significant  Impacts.  Following  the 
discussion  of  FAA  responsibilities, 
some  impact  categories  will  also  have  a 
discussion  of  significant  impact 
thresholds  if  quantitative  thresholds 
have  been  established  by  the  FAA  or 
appropriate  oversight  agencies. 

Should  a  proposed  Federal  action 
have  a  potential  air  quality  impact,  for 
example,  review  the  Air  Quality  section 
of  this  appendix  (section  2)  identify  the 
legal  references  for  air  quality  impacts. 
These  requirements  are  summarized  for 
ease  of  use;  however,  if  further 
information  is  required,  the  statute, 
associated  implementing  regulations, 
and  FAA  policy  should  be  reviewed 
with  the  staff  of  the  Office  of  the  Chief 
Counsel  and/or  regional  counsel 
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support  and  through  coordination  with 
appropriate  Federal  and  State  agency 
personnel. 

Once  the  standards  and  relationship 
of  the  requirements  to  the  project  are 
understood,  the  thresholds  for  adverse 
effect  established  by  oversight  agencies 
should  be  reviewed.  This  section 
sununarizes  the  impact  threshold  used 
by  the  FAA  to  determine  significance  of 
the  effects  of  the  proposed  action  where 
such  thresholds  have  been  established. 


For  example,  the  FAA  has  issued 
guidance  in  determining  the  scope  and 
context  of  potential  noise  impacts,  and 
thus,  whether  noise  increases  require 
preparation  of  an  EIS. 

The  final  section,  the  analysis  of 
impacts,  provides  guidance  on  the  types 
and  levels  of  evaluation  when  the 
impact  is  determined  to  be  significant. 
It  includes  further  information  on 
consultations,  studies,  and 


identification  of  mitigation  alternatives 
and  monitoring  actions. 

Within  each  applicable  impact 
category,  alternative  mitigation 
measures  are  identified  that  should  be 
followed  except  as  otherwise  provided 
imder  the  procedures  of  section  176(c) 
of  the  Clean  Air  Act,  section  106  of  the 
National  Historic  Preservation  Act,  and 
other  special  piupose  environmental 
laws. 


Section  2. — Air  Quality 

Statute 

Regulation 

Oversight  agency 

Clean  Air  Act  (CAA).  as  amended 
142  United  States  Code  (U.S.C.)  7401-7671] 
[Public  Law  (PL)  91-604.  PL  101-5491 
Revision  of  Title  49,  Transportation.   U.S.C. 
46106(c)(1)(B),  as  amended  (fomierly  sec- 
tions 509(B)(5)  and  (B)(7)  of  ttie  Airport  and 
Airway  Improvement  Act  of  1982.  as  amend- 
ed. PL  97-248) 
[49  U.S.C.  47106(0(1  )(B)1 
[PL  103-272.  as  anrwnded] 

Title  40  Code  of  Federal  Regulations  (CFR) 
parts  9,  50-53.  60.  61.  66,  67,  81.  82.  and 
93  (which  includes  General  Conformity) 

Environmental  Protection  Agency. 
Federal  Aviation  Administration. 

2.1    Requirements 

Three  primary  laws  apply  to  air 
quality:  NEPA,  the  Clean  Air  Act  (CAA), 
and  49  U.S.C.  47106(c)(1)(B).  As  a 
Federal  agency,  the  FAA  is  required 
imder  N^A  to  prepare  an 
environmental  dociunent  (e.g., 
environmental  impact  statement  (EIS)  or 
environmental  assessment  (EA))  for 
major  Federal  actions  that  have  the 
potential  to  affect  the  quality  including 
air  quality  of  the  hiunan  environment). 
An  air  quality  assessment  prepared  for 
inclusion  in  a  NEPA  environmental 
dociunent  should  include  an  analysis 
and  conclusions  of  a  proposed  action's 
impacts  on  air  quality. 

The  CAA  established  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  six  pollutants,  termed 
criteria  pollutants.  The  six  pollutants 
are:  carbon  monoxide  (CO),  lead  (Pb), 
nitrogen  dioxide  (NO2),  ozone  (O3), 
particulate  matter  (PM-10  and  PM-2.5), 
and  sulfur  dioxide  (SO2).  The  CL\A 
reqiiires  each  State  to  adopt  a  plan  to 
achieve  the  NAAQS  for  each  pollutant 
vtrithin  timeframes  established  ujider  the 
CAA.  These  air  quality  plans,  known  as 
State  implementation  plans  (SIP),  are 
subject  to  Environmental  Protection 
Agency  (EPA)  approval.  In  default  of  an 
approved  SIP,  the  EPA  is  required  to 
promulgate  a  Federal  implementation 
plan  (FIP). 

Title  49  U.S.C.  47106(c)(1)(B) 
provides  that  the  DOT/FAA  may  not 
approve  a  grant  application  for  an 
airport  development  project  involving 
the  location  of  the  airport,  runway,  or 


major  runway  extension,  unless  the 
Governor  of  ihe  State  in  which  the 
project  will  be  located  certifies  that 
there  is  reasonable  assurance  that  the 
project  will  be  located,  designed, 
constructed,  and  operated  in 
compliance  with  applicable  air  quality 
standards.  Certification  must  be 
obtained  fi'om  the  Governor  of  the  State 
prior  to  FAA  approval  of  the  project. 
Alternatively,  unless  delegation  is 
prohibited  under  applicable  State  law, 
certification  may  be  obtained  from  a 
State  official  to  whom  the  Governor  has 
expressly  delegated,  in  writing,  his  or 
her  authority  in  this  area. 

When  a  NEPA  analysis  is  needed,  the 
proposed  action's  impact  on  air  quality 
is  assessed  by  evaluating  the  impact  of 
the  proposed  action  on  the  NAAQS.  The 
proposed  action's  build  and  no-build 
emissions  are  inventoried  for  each 
reasonable  alternative.  The  inventory 
shoidd  include  both  direct  and  indirect 
emissions  that  are  reasonably 
foreseeable.  Normally,  further  analysis 
would  not  be  required  for  pollutants 
where  emissions  do  not  exceed  general 
conformity.thresholds.  However,  based 
on  the  nature  of  the  project  and 
consultation  with  State  and  local  air 
quality  agencies  additional  analysis  may 
be  deemed  appropriate.  If  there  are  any 
questions  about  whether  additional 
analysis  is  reasonable,  contact  the 
appropriate  headquarters  office  and  the 
Office  of  Environment  and  Energy.  If 
required,  the  emissions  for  the  proposed 
action  then  are  translated  into  pollutant 
concentrations  using  a  dispersion 


model.  Depending  on  the  project,  this 
step  can  be  data  and  computation 
intensive.  Once  dispersion  modeling 
has  been  performed,  pollutant 
concentrations  are  combined  with 
background  pollutant  concentrations 
and  compared  to  the  NAAQS.  If 
concentrations  do  not  exceed  the 
NAAQS,  then  the  analysis  is  complete. 
If  concentrations  exceed  the  NAAQS, 
emissions  must  be  mitigated  or  offset,  or 
the  action  redesigned  to  reduce 
emissions. 

In  addition  to  NEPA,  General 
Conformity,  and  grant  funding 
requirements,  there  may  be  State  and 
local  air  quality  requirements  to 
consider.  These  requirements  can 
include,  but  are  not  limited  to, 
provisions  such  as  State  indirect  source 
regulations  and  State  air  quality 
standards. 

Section  176(c)  of  the  CAA,  as 
amended  in  1990,  requires  that  Federal 
actions  conform  to  the  appropriate 
Federal  or  State  air  quality  plans  (FIPs 
or  SIPs)  in  order  to  attain  the  CAA's  air 
quality  goals.  Section  176(c)  states: 

"No  department,  agency,  or 
instrumentality  of  the  Federal 
Government  shall  engage  in,  support  in 
any  way  or  provide  financial  assistance 
for,  license  or  permit,  or  approve,  any 
activity  which  does  not  coi^orm  to  an 
implementation  plan." 

Conformity  is  defined  as  conformity 
to  the  implementation  plan's  purpose  of 
eliminating  or  reducing  the  severity  and 
number  of  violations  of  the  NAAQS  and 
achieving  expeditious  attainment  of 


Federal  Register /Vol.  64,  No.  197  /  Wednesday,  October  13,  1999 /Notices 


55567 


such  standards,  and  that  such  Federal 
activities  will  not: 

a.  Cause  or  contribute  to  any  new 
violation  of  any  standard  in  any  area. 

b.  Increase  the  frequency  or  severity 
of  any  existing  violation  of  any  standard 
in  any  area. 

c.  Delay  timely  attainment  of  any 
standard  or  any  required  interim 
emission  reductions  or  other  milestones 
in  any  area. 

The  CAA  1990  Amendments  required 
the  EPA  to  issue  rules  that  would  ensure 
Federal  actions  conform  to  appropriate 
PIP  or  SIP.  A  final  rule  for  determining 
conformity  of  general  Federal  actions 
(40  CFR  part  93,  subpart  B)  was 
published  in  the  Federal  Register  (FR) 
on  November  30, 1993,  and  became 
effective  January  31, 1994.  In  addition, 
40  CFR  part  51,  subpart  W  specifies 
requirements  for  conformity  which 
States  must  include  in  their  respective 
SIP's.  Once  a  SIP  conformity  provision 
has  been  approved  by  EPA,  the  State 
coofbnnity  requirements  included  in 
the  SIP  apply.  EPA  issued  separate  rules 
addressing  conformity  of  hi^way, 
roadway,  and  transit  plans  and  projects 
(40  CFR  part  93,  subpart  A,  and  40  CFR 
part  51,  sul^art  T)  on  November  15, 
1993.  The  remaining  conformity 
discussion  addresses  only  General 
Conformity  since  FAA  actions  are 
subject  to  this  rule,  although  projects 
involving  airport  access  may  also  be 
subject  to  some  provisions  of 
Transportation  Conformity. 

The  General  Conformity  Ride 
establishes  the  procedures  and  criteria 
for  determining  whether  certain  Federal 
actions  conform  to  State  or  EPA 
(Federal)  air  quality  implementation 
plans.  To  determine  whether  conformity 
requirements  apply  to  a  proposed 
Federal  action,  the  following  must  be 
considered:  the  non-attainment  or 
maintenance  status  of  the  area;  type  of 
pollutant  or  emissions;  exemptions  from 
conformity  and  presumptions  to 
conform;  die  project's  emission  levels; 
and  the  regional  significance  of  the 
project's  emissions.  FAA  actions  are 
subject  to  the  General  Conformity  Ride. 
Projects  involving  airport  access  that  fall 
under  23  U.S.C.  or  the  Federal  Transit 
Act  may  also  be  subject  to  some 
provisions  of  Transportation 
Conformity. 

General  conformity  requirements  are 
distinct  bova.  NEPA  requirements.  For 
example,  NEPA  may  require  FAA  to 
analyze  several  alternatives  in  detail.  If 
a  general  conformity  determination  is 
required,  only  the  proposed  action  must 
be  addressed.  General  conformity,  like 
other  environmental  requirements, 
should  be  integrated  into  the  NEPA 
process  as  mudi  as  possible.  For 


example,  the  draft  conformity 
determination  should  be  issued  along 
with  any  required  draft  EIS  for  public 
comment.  However,  there  may  be  valid 
reasons  to  address  general  conformity 
separately  rather  than  concurrently. 

The  General  Conformity  Rule  only 
applies  in  areas  that  EPA  has  designated 
non-attainment  or  maintenance.  A  non- 
attainment  area  is  any  geographic  area 
of  the  U.S.  that  experiences  a  violation 
of  one  or  more  NAAQS.  A  maintenance 
area  is  any  geographic  area  of  the  U.S. 
previously  designated  non-attainment 
for  a  criteria  pollutant  piu^uant  to  the 
CAA  Amendments  of  1990  and 
subsequently  re-designated  to 
attainment. 

"Hie  rule  covers  direct  and  indirect 
emissions  of  criteria  pollutants  or  their 
precursors  from  Federal  actions  that 
meet  the  following  criteria: 

a.  Reasonably  foreseeable,  and 

b.  Can  practicably  be  controlled  and 
maintained  by  the  Federal  agency 
through  continuing  program 
responsibility. 

Certain  Federal  actions  are  exempt 
from  die  requirement  of  the  General 
Conformity  Rule  because  they  residt  in 
no  emissions  or  emissions  are  clearly 
below  the  rule's  applicability  emission 
threshold  levels.  'These  include,  but  are 
not  limited  to: 

a.  Continuing  and  recurring  activities 
such  as  permit  renewals. 

b.  Routine  maintenance  and  repair 
activities. 

c.  Routine  installation  and  operation 
of  aviation  and  maritime  navigation 
aids. 

d.  Administrative  actions. 

e.  Planning  studies  and  provision  of 
technical  assistance. 

f.  The  routine,  recurring 
transportation  of  materiel  and 
personnel. 

g.  Transfers  of  land,  facilities,  and  real 
properties. 

h.  Actions  affecting  an  existing 
structure  where  future  activities  will  be 
similar  in  scope  to  activities  currently 
being  conducted. 

i.  Enforcement  and  inspection 
activities. 

j.  Air  traffic  control  activities  and 
adopting  approach  departure  and  en 
route  procedures  for  air  operations. 

The  General  Conformity  Ride 
provides  a  provision  that  permits 
agencies  to  develop  a  list  of  actions 
presumed  to  conform  which  would  be 
exempt  from  the  requirements  of  the 
rule  unless  regionally  significant 
(discussed  below).  To  date,  FAA  does 
not  have  a  list  of  actions  that  are 
presumed  to  conform.  Notification  of 
such  a  list  and  the  basis  for  the 
presumption  of  conformity  will  be 
published  in  the  Federal  Register. 


A  conformity  determination  is  not 
required  if  the  emissions  caused  by  the 
proposed  Federal  action  are  not 
reasonably  foreseeable;  if  the  emissions 
caused  by  the  proposed  Federal  action 
cannot  practicably  be  controlled  and 
maintained  by  the  Federal  agency 
through  its  continuing  program 
responsibility;  if  the  action  is  listed  as 
exempt  or  presumed  to  conform;  or  if 
the  action  is  below  the  emission 
threshold  (de  minimis)  levels.  The 
emission  threshold  levels  are  defined  in 
the  General  Conformity  Rule.  If  a 
Federal  action  is  not  exempt  or 
presumed  to  conform,  the  project's 
emissions  must  be  analyzed  with  regard 
to  conformity  applicabibty  emission 
levels.  The  rule  established  the 
threshold  emission  levels  (annual 
threshold  levels)  to  identify  those 
actions  with  the  potential  to  have 
significant  air  quality  impacts.  If  the 
project's  emissions  are  below  annual 
threshold  levels  {de  minimis  levels)  and 
are  not  regionally  significant,  then  the 
requirements  of  the  general  conformity 
regulation  do  not  apply  to  the  Federal 
action  or  project  (and  therefore,  a 
conformi^  determination  is  not 
required). 

In  determining  whether  emission 
threshold  levels  are  exceeded  (and  a 
conformity  determination  required), 
agencies  must  consider  direct  and 
indirect  emissions.  Direct  emissions  are 
those  that  are  caused  by  or  initiated  by 
the  Federal  action  and  occur  at  the  same 
time  and  place  as  the  action  Indirect 
emissions  are  those  caused  by  the 
Federal  action,  but  that  occur  later  in 
time-and/or  may  be  removed  in  distance 
from  the  action.  Temporary  construction 
emissions  must  be  considered  in 
determining  whether  emission 
threshold  levels  are  exceeded.  (See  EPA 
General  Conformity  Questions  and 
Answers,  dated  November  1994.) 

In  addition,  the  General  Conformity 
Rule  adopted  the  exclusive  definition  of 
indirect  emissions,  which  excludes 
emissions  that  may  be  attributable  to  the 
Federal  action,  but  that  the  FAA  has  no 
authority  to  control.  The  FAA  is 
responsible  for  assessing  only  direct  and 
indirect  emissions  of  criteria  pollutants 
and  precursors  that  are  caused  by  a 
Federal  action,  are  reasonably 
foreseeable,  and  can  practicably  be 
controlled  by  the  FAA  through  its 
continuing  program  responsibility.  The 
FAA  may  compare  emissions  with  and 
without  the  proposed  Federal  action 
during  the  year  in  which  emissions  are 
projected  to  be  greatest  in  determining 
whether  emission  threshold  levels  are 
exceeded. 

If  a  Federal  action  does  not  exceed  the 
threshold  levels  or  is  presumed  to 
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conform,  it  may  still  be  subject  to  a 
general  conformity  determination  if  it 
has  regional  significance.  If  the  total  of 
direct  and  indirect  emissions  of  any 
pollutant  from  a  Federal  action 
represent  10  percent  or  more  of  a 
maintenance  or  non-attainment  area's 
total  emissions  of  that  pollutant,  the 
action  is  considered  to  be  a  regionally 
significant  activity  and  conformity  niles 
apply.  Parts  of  the  overall  Federal  action 
that  are  exempt  from  conformity 
requirements  (e.g.,  emission  soiut:es 
covered  by  New  Source  Review)  should 
not  be  included  in  the  analysis.  The 
purpose  of  the  regionally  significant 
requirement  is  to  captiu«  those  Federal 
actions  that  fall  below  threshold  levels, 
but  have  the  potential  to  impact  the  air 
quality  of  a  region. 

When  it  has  been  determined  that  a 
proposed  Federal  action  is  not  exempt, 
presimied  to  conform,  exceeds  emission 
threshold  levels,  or  is  regionally 
significant,  the  agency  must  prepare  a 
conformity  determination  based  on 
analysis  using  criteria  stated  in  EPA's 
General  Conformity  Rule  (40  CFR  part 
93  (58  FR  63250,  November  30, 1993)). 

A  proposed  action  cannot  be 
approved  or  initiated  unless  conformity 
does  not  apply  or  a  positive  conformity 
determination  is  issued  (i.e.,  the  action 
conforms  to  the  SIP).  If  initial  analysis 
does  not  indicate  a  positive  conformity 
determination,  alternative  actions 
(including  mitigation  measures  as  part 
of  the  action)  should  be  considered  and 
further  consultation,  analysis,  and 
documentation  will  be  necessary. 

2.2    FAA  Responsibilities 

The  FAA  has  a  responsibility  under 
NEPA  to  include  in  its  EA  or  EIS 
sufficient  analysis  to  disclose  the 
potentially  significant  impact  of  a 
proposed  action  on  the  attainment  and 
maintenance  of  air  quality  standards 
established  by  law  or  administrative 
determination. 

It  is  also  the  FAA's  affirmative 
responsibility  imder  section  176(c)  of 
the  CAA  to  assure  that  its  actions 
conform  to  applicable  SIPs.  Before  the 
FAA  can  fund  or  support  in  any  way 
any  activity,  it  must  address  the 
conformity  of  the  action  with  the 
applicable  SIP  using  the  criteria  and 
procedures  prescribed  in  the  General 
Conformity  Rule  or  applicable  SIP. 


In  conducting  air  quality  analysis  for 
purposes  of  complying  with  NEPA  or 
conformity,  the  FAA  requires  use  of  the 
Emissions  and  Dispersion  Modeling 
System  (EDMS)  model  for  aviation 
sources  (aircraft,  auxiliary  power  units, 
and  groimd  support  equipment).  The 
EPA  accepted  EDMS  as  a  formal  EPA 
preferred  guideline  model  in  1993.  An 
order  form  for  the  EDMS  software  and 
user's  guide  can  be  obtained  from  the 
EDMS  Internet  Site  or  by  writing  the 
EDMS  Program,  Federal  Aviation 
Administration,  Office  of  Environment 
and  Energy,  Rm.  902W,  800 
Independence  Ave.,  S.W>,  Washington, 
D.C.  20591. 

If  the  proposed  action  either  will  not 
conform  with  the  SIP  or  there  is 
potential  for  the  proposed  action  to 
cause  the  area  to  exceed  the  NAAQS, 
then  further  consultation,  analysis,  and 
documentation  will  be  required  in  an 
EA  or  EIS  and  conformity  determination 
dociunent. 

2.3  Significant  Impact  Thresholds 

(No  specific  thresholds  have  been 
established.) 

2.4  Analysis  of  Significant  Impacts 

When  the  analysis  indicates 
potentially  significant  air  quality 
impacts,  it  may  be  necessary  to  consult 
further  with  State  or  regional  air  quality 
officials  and/or  with  EPA.  It  also  is 
advisable  to  include  such  officials  in  the 
EIS  scoping  process  to  represent 
cooperating  agencies  with  air  quality 
expertise.  These  officials  will  help 
identify  specific  analyses  needed, 
alternatives  to  be  considered,  or 
mitigation  measures  to  be  incorporated 
in  the  action. 

Air  Quality  Assessment  Procedures. 
NEPA,  the  CAA  Amendments  of  1990, 
and  49  U.S.C.  47106(c)(1)(B)  have 
separate  requirements  and  processes; 
however,  their  steps  can  be  integrated 
and  combined  for  efficiency.  Also,  an 
air  quality  analysis  can  require  the 
coordination  of  many  different  agencies. 
Such  coordination  and  subsequent 
analysis  takes  time;  therefore,  air  quality 
impacts  should  be  addressed  as  early  as 
practicable  when  preparing  an  EA  or 
EIS.  For  more  detailed  guidance  on  air 
quality  procedures  see  the  FAA's  Air 
Quality  Procedures  for  Civilian  Airports 
and  Air  Force  Bases,  April  1997. 


Modeling  Requirements.  The  EDMS  is 
FAA's  required  methodology  for 
performing  air  quality  analysis 
modeling  for  aviation  sources.  EDMS 
also  offers  the  capability  to  model  other 
airport  emission  sources  that  are  not 
aviation-specific,  such  as  power  plants, 
fuel  storage  tanks,  and  ground  access 
vehicles. 

Except  for  air  toxics  or  where  advance 
written  approval  has  been  granted  to  use 
an  equivalent  methodology  and 
computer  model  by  the  FAA  Office  of 
Environment  and  Energy,  the  air  quality 
analyses  for  aviation  emission  sources 
bora  airport  and  FAA  proposed  projects 
conducted  to  satisfy  NEPA,  general 
conformity,  and  49  USC  47106(c) 
reqiiirements  under  the  Clean  Air  Act 
must  be  prepared  using  the  most  recent 
EDMS  model  available  at  the  start  of  the 
environmental  analysis  process.  In  the 
event  that  EDMS  is  updated  after  the 
environmental  analysis  process  is 
underway,  the  updated  version  of  EDMS 
may  be  used  to  provide  additional 
disclosiu^  concerning  air  quality  but 
use  is  not  required.  A  complete 
description  of  all  inputs,  particularly 
the  specification  of  non-default  data, 
should  be  included  in  the 
dociunentation  of  the  air  quality 
analysis. 

Users  also  must  provide  one  copy  of 
EDMS  input  files  used  in  the  analysis    • 
and  the  corresponding  output  files  to 
the  responsible  FAA  official  on 
magnetic  media  specified  by  the  FAA 
official. 

As  stated  above,  EDMS  currently  is 
not  designed  to  perform  air  toxic 
analyses  for  aviation  sources,  and  may 
be  supplemented  with  other  air  toxic 
methodology  and  models  in 
consultation  with  the  appropriate  FAA 
regional  program  office.  Use  of 
supplement^  methodology  and  models 
for  more  refined  analysis  of  non- 
aviation  sources  also  is  permitted  in 
consultation  with  the  appropriate  FAA 
regional  program  office. 

All  input  data  should  be  collected 
early  in  the  environmental  process  and 
should  reflect  the  latest  available  data. 
Assistance  from  the  FAA  Office  of 
Environment  and  Energy  is  available  on 
a  case-by-case  basis  by  request  through 
the  respective  headquarters  operating 
office. 
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Section  3.  Coastal  Resources 


Statute 

Regulation 

Oversight  agency 

Coastal   Barrier  Resources  Act  of  1982  as 

U.S.  Department  of  Interior  Coastal  Barrier 

Fish  and  Wildlife  Service. 

amended  t>y  the  Coastal  Barrier  Improvement 

Act  Advisory  Guidelines,  43  CFR  subtitle  A 

Federal  Emergency  Management  Agency. 

Act  of  1990 

(48  FR  45664) 

[16  U.S.C.  3501-3510) 

[PL  97-348] 

Coastal  Zone  Management  Act  as  amended 

15  CFR  part  930,  subparts  C  and  D 

National  Oceanic  and  Atmospheric  Adminis- 

[16 U.S.C.  1451-1464] 

15  CFR  part  923 

tration,  Office  of  Coastal  Zone  Manage- 

[PL 92-583] 

ment. 
Appropriate  State  CZM  Agency. 

Executive  Order  13089,  Coral  Reef  Protection 

National  Oceanic  and  Atmospheric  Adminis- 

(63 FR  32701,  June  16,  1998) 

tration. 

3.1  Requirements 

Federal  activities  involving  or 
affecting  coastal  resources  are  governed 
by  the  Coastal  Barriers  Resources  Act 
(CBRA),  the  Coastal  Zone  Management 
Act  (CZMA),  and  E.0. 13089,  Coral  Reef 
Protection.  The  CBRA  prohibits,  writh 
some  exceptions,  Federal  financial 
assistance  for  development  within  the 
Coastal  Barrier  Resources  System  that 
contains  imdeveloped  coastal  barriers 
along  the  Atlantic  and  Gulf  coasts  and 
Great  Lakes.  The  CZMA  and  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  implementing 
regulations  (15  CFR  part  930)  provide 
procedures  for  ensuring  that  a  proposed 
action  is  consistent  wiUi  approved 
coastal  zone  management  programs. 
E.O.  13089.  Coral  Reef  Protection, 
requires  Federal  agencies  to  ensure  that 
any  actions  that  they  authorize,  fund,  or 
carry  out  will  not  degrade  the 
conditions  of  coral  reef  ecosystems. 

Permits/Certificates:  Not  applicable. 

3.2  FAA  Responsibilities 

CBRA.  Maps  specifically  identifying 
lands  included  in  the  CBRA  system  are 
available  from  the  Fish  and  Wildlife 
Service  (FWS)  ofiice  administering  the 
CBRA  program.  If  additional  guidance 
on  CBRA  is  needed,  refer  to  the 
Department  of  Interior's  (DOI)  CBRA 
Advisory  Guidelines  (43  CFR  Subtitle  A, 
48  FR  45664).  If  the  proposed  action 
would  occur  on  land  within  the  CBRA 
system  and  involve  funding  for 
development,  the  action  must  receive  an 
FWS  exemption  from  the  provisions  of 
the  CBRA.  Results  of  consultation  with 
FWS  must  be  incorporated  in  the 
environmental  document.  Project- 
related  impacts  on  coastal  resource 
biotic  resources  and  water  quality  may 
be  described  in  the  dociunent's  CBRA 
section,  or  in  the  sections  of  the 
document  addressing  these  biotic  and 
water  quality  issues. 

CZMA.  When  a  proposed  action 
affects  (changes  the  manner  of  use  or 
quality  of  land,  water,  or  other  coastal 


resources,  or  limits  the  range  of  their 
uses)  the  coastal  zone  in  a  State  with  an 
approved  coastal  zone  management 
(C2^)  program,  the  EA  or  EIS  shall 
include  the  following: 

a.  For  Federally  assisted  activities  or 
for  other  activities  FAA  itself 
undertakes,  the  views  of  the  appropriate 
State  or  local  agency  as  to  the 
relationship  of  such  activities  with  the 
approved  State  coastal  zone 
management  program,  and  the 
determination  of  the  State  as  to  whether 
the  proposal  is  consistent  with  the 
approved  State  coastal  zone 
management  program. 

b.  For  issuance  of  a  Federal  license  or 
permit,  the  applicant's  certification  that 
the  proposed  action  complies  with  the 
State's  approved  Coastal  Zone 
Management  program  and  that  such 
activity  will  be  conducted  in  a  manner 
consistent  with  the  program,  and  the 
State's  conciirrence  with  the  applicant's 
certification.  (Approval  of  an  airport 
layout  plan  approval  could  by  definition 
be  a  Federal  license  or  permitting 
action.)  The  State's  conciurence  may  be 
presumed  if  the  State  does  not  act 
within  six  months  after  receipt  of  the 
applicant's  certification,  provided  the 
State  did  not  require  additional 
information  regarding  that  certification. 

E.O.  13089,  Coral  Reef  Protection. 
Under  this  executive  order,  U.S.  coral 
reef  ecosystems  are  defined  to  mean 
those  species,  habitats,  and  other 
natural  resources  associated  with  coral 
reefs  in  all  maritime  areas  and  zones 
subject  to  the  jurisdiction  or  control  of 
the  United  States.  When  a  proposed 
FAA  action  may  affect  U.S.  coral  reef 
ecosystems,  the  FAA  shall,  subject  to 
the  availability  of  appropriations, 
provide  for  implementation  of  measures 
needed  to  research,  monitor,  manage, 
and  restore  affected  ecosystems, 
including,  but  not  limited  to  measures 
reducing  impacts  bom  pollution, 
sedimentation,  and  fishing.  To  the 
extent  not  inconsistent  with  statutory 
responsibilities  and  procedures,  these 
measures  shall  be  developed  in 


cooperation  with  the  U.S.  Coral  Reef 
Task  Force  and  fishery  management 
councils  and  in  consultation  with 
affected  States,  territorial, 
commonwealth,  tribal,  and  local 
government  agencies,  nongovernmental 
organizations,  the  scientific  community, 
and  commercial  interests  as  part  of  the 
U.S.  Coral  Reef  Initiative. 

Other  statutes,  regulations,  and 
executive  orders  may  apply  such  as  the 
Marine  Protection,  Research,  and 
Sanctuaries  Act  of  1972,  as  amended  (33 
U.S.C.  1401, 1402, 1411-1421, 1441- 
1444.  and  16  U.S.C.  1431-1434),  the 
Abandoned  Shipwreck  Act  of  1987  (43 
U.S.C.  2101  et  seq.). 

3.3  Significant  Impact  Thresholds 

(No  specific  thresholds  have  been 
established.) 

3.4  Analysis  of  Significant  Impacts 

When  a  State  having  an  approved 
CZM  program  raises  an  objection  to  the 
proposed  action  because  the  action 
would  not  be  consistent  with  the 
applicable  CZM  plan,  the  FAA  can  not 
approve  the  action,  unless  the  objection 
is  satisfied,  or  it  is  successfully 
appealed  to  the  Secretary  of  Commerce. 
"The  process  will  be  normally  completed 
prior  to  a  determination  by  die  FAA  of 
whether  or  not  an  EIS  is  needed  for  the 
action.  Actions  of  concern  include: 

a.  The  State  agency  objects  to  a  FAA 
or  sponsor  consistency  certification 
because  the  proposed  action  is 
inconsistent  with  the  State's  CZM  Plan; 
or 

b.  The  FAA  or  sponsor  does  not 
successfully  appeal  the  State  agency's 
objection  to  the  NOAA  Assistant 
Administrator.  In  either  of  these  cases, 
the  FAA  shall  not  approve  such  an 
action  unless  it  includes  State  agency 
recommended  changes  that  would  make 
the  proposed  action  consistent  with  the 
State's  CZM  Plan. 

If  any  issues  remain  that  have  not 
been  resolved  regarding  the  relationship 
of  the  action  to  an  approved  CZM 
program,  such  issues  are  identified  in 
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the  scoping  process  and  resolved  in  the 
EIS.  In  this  situation,  the  State  coastal 
zone  management  agency  is  invited  to 
participate  in  the  scoping  process. 

For  proposed  actions  determined  to 
be  inconsistent  with  the  State's 
approved  program  and  if  the  project 
cannot  be  modified  so  that  it  is 
consistent  with  the  plan,  the  final  EIS 
shall  include  a  finding  by  the  Secretary 
of  Commerce  that  the  proposed  action  is 
consistent  with  the  purposes  or 


objectives  of  the  Coastal  Zone 
Management  Act  or  is  necessary  in  the 
interest  of  national  security.  If  a  finding 
is  not  obtained  fi-om  the  Secretary  of 
Commerce,  the  FAA  can  not  approve 
the  proposed  action. 

CBRA.  Information  regarding  CBRA 
application  and  funding  exceptions, 
including  consultation  with  FWS,  is 
sufficient  for  EIS  purposes.  Any 
significant  impacts  are  reported  imder 
other  appropriate  impact  categories. 


CZMA.  CZM  consistency  applies  only 
to  States  having  an  approved  CZM  plan. 
If  an  action  would  occur  in  a  State  not 
having  an  approved  CZM  plan,  the  FAA 
should  consult  (as  necessary)  with  State 
and  Federal  agencies  having  jurisdiction 
over  or  expertise  on  the  affected 
resources  to  determine  if  additional 
information  is  needed.  Discuss  impacts 
on  these  resources  in  sections  of  the 
environmental  docimient  prepared  for 
those  resources. 


Section  4.  Compatible  Land  Use 

Statute 

Regulation 

Oversight  agency 

Aviation  Safety  and  Noise  Abatement  Act  of 
1979,  as  amended  (49  U.S.C.  47501-47507) 

14  CFR  part  150 

Federal  Aviation  Administration. 

4.1    Requirements 

The  compatibility  of  existing  and 
planned  land  uses  in  the  vicinity  of  an 
airport  is  usually  associated  with  the 
extent  of  the  airport's  jioise  impacts. 
Airport  development  actions  to 
accommodate  fleet  mix  changes  or  the 
number  of  aircraft  operations,  air  traffic 
changes,  or  new  approaches  made 
possible  by  new  navigational  aids  are 
examples  of  activities  that  can  alter 
aviation-related  noise  impacts  and  land 
uses  subjected  to  those  impacts.  In  this 
context,  if  the  noise  analysis  described 
in  the  noise  analysis  section  (section  14) 
concludes  that  there  is  no  significant 
impact,  a  similar  conclusion  usually 
may  be  drawn  with  respect  to 
compatible  land  use.  However,  if  the 
proposal  would  result  in  other  impacts 
exceeding  thresholds  of  significance 
which  have  land  use  ramifications,  for 
example,  disruption  of  communities, 
relocation,  and  induced  socioeconomic 
impacts,  the  effects  on  land  use  shall  be 
analyzed  in  this  context  and  described 
accordingly  under  the  appropriate 
impact  category  with  any  necessary 


cross-references  to  the  Compatible  Land 
Use  section  to  avoid  duplication. 

For  airport  actions,  the  Compatible 
Land  Use  section  of  the  environmental 
docimient  shall  include  docuimentation 
to  support  the  required  airport  sponsor's 
assurance  imder  49  USC  47107(a)(10), 
formerly  section  511(a)(5)  of  the  1982 
Airport  Act,  that  appropriate  action, 
including  the  adoption  of  zoning  laws, 
has  been  or  wiU  be  taken,  to  the  extent 
reasonable,  to  restrict  the  use  of  land 
adjacent  to  or  in  the  immediate  vicinity 
of  the  airport  to  activities  and  piirposes 
compatible  with  normal  airport 
operations,  including  landing  and 
takeoff  of  aircraft.  The  assurance  must 
be  related  to  existing  and  planned  land 
uses. 

The  Airport  Development  Grant 
Program  (49  USC  47101  et  seq.)  requires 
that  a  project  may  not  be  approved 
imless  the  Secretary  of  Transportation  is 
satisfied  that  the  project  is  consistent 
with  plans  (existing  at  the  time  the 
project  is  approved)  of  public  agencies 
for  development  of  the  area  in  which 
the  airport  is  located  (49  USC 
47106(a)(1)). 


Permits/Certificates:  Not  applicable. 
4.2    FAA  Responsibilities 

FAA  officials  will  contact  the  sponsor 
and  representatives  of  affected 
communities  to  encourage  the 
development  of  appropriate  compatible 
land  use  measures  early  in  the  project 
planning  stage.  The  environmental 
document  shall  address  what  is  being 
done  by  the  jiuisdiction(s)  with  land  use 
control  authority,  including  an  update 
on  any  prior  assurance. 

Table  1  describes  compatible  land  use 
information  for  several  land  uses  as  a 
function  of  DNL  values.  The  ranges  of 
DNL  values  in  Table  1  reflect  the 
statistical  variability  for  the  responses  of 
large  groups  of  people  to  noise.  Any 
particular  DNL  level  might  not, 
therefore,  accurately  assess  an 
individual's  perception  of  an  actual 
noise  environment.  Compatible  or  non- 
compatible  land  use  is  determined  by 
comparing  the  predicted  or  measured 
DNL  values  at  a  site  to  the  values  listed 
in  Table  1. 


Table  1.— Land  Use  Compatibility  With  Yearly  Day-Night  Average  Sound  Levels 


Land  use 


Yearly  day-night  average  sound  level  (Ld„)  in  decibels 


Below  65 


65-70 


70-75 


75-80 


80-85 


Over  85 


RMidwitial 


Residential,  ottier  than  mot)ile  homes  and  transient  lodgings 

Mobile  home  parks  , 

Transient  lodgings 

Schools  

Hospitals  , 

Churches,  auditoriums,  and  concert  halls 

Government  services 

Transportation 
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Table  1  .—Land  Use  Compatibility  With  Yearly  Day-Night  Average  Sound  Levels— Continued 


Land  use 

Yearly  day-night  average  sound  level  (Um)  in  decibels 

Below  65 

6&-70 

70-75 

75-80 

80-85 

Over  85 

Parking 

Yes  

Yes  

Yes  (2)  

Yes  (3)  

Yes  (*)  

No 

Commercial  Use 


Offices,  business  and  professional 

Wholesale  and  retail-building  materials,  hardware  and  fanri 
equipment. 

Retail  trade-general 

Utilities 

Communication  „ 


Yes 

Yes 

Yes 
Yes 
Yes 


Yes 
Yes 

Yes 
Yes 
Yes 


25 

Yes  (2) 

25  

Yes  (2) 

25  


30  

Yes  (3) 

3Q 

Yes  (3) 
30  ....... 


rto 

Yesn 

No 

Yes(«) 
No ,. 


No 
No 

No 
No 
No 


Manufacturing  and  Production 


Manufacturing,  general  

Photographic  and  optical _... 

Agriculture  (except  livestock)  arKJ  forestiy 

Livestock  farming  and  breeding 

Mining  and  fishing,  resource  productk>n  and  extraction 


Yes 
Yes 
Yes 
Yes 
Yes 


Yes 

Yes  

Yes  (6) 
Yes  (6) 
Yes  


Yes  (2) 

25  

Yesn 
YesD 

Yes  


Yes  (3) 

30  

Yes  (3) 

tio 

Yes  


Ye8(*) 

No 

Yes(») 

No 

Yes  


No 
No 

Yes  (3) 
No 
Yes 


Recraational 


Yes 
Yes 
Yes 
Yes 
Yes 


Yes  (5) 

No 

Yes  ..„, 

Yes  

Yes  


Yes  (5) 

No 

No 

Yes  

25  


No 
No 
No 
No 
30 


No 
No 
No 
No 
No 


No 
No 
No 
No 
No 


Outdoor  sports  arenas  and  spectator  sports 

Outdoor  music  shells,  amphitheaters 

Nature  exhibits  and  zoos  „......, — ... 

Amusements,  parks,  resorts,  and  camps 

Golf  courses,  riding  stables  and  water  recreation 

Note:  The  designations  contained  in  this  table  do  not  constitute  a  Federal  determination  that  any  use  of  land  covered  by  the  program  is  ac- 
ceptable or  unacceptable  under  Federal,  State,  or  local  law.  The  responsibility  for  detennining  the  acceptable  and  pennissible  land  uses  and  the 
relationship  between  specific  properties  and  specific  noise  contours  rests  with  ttie  local  authonties.  FAA  determinations  under  Part  150  are  not 
intended  to  substitute  Federally  determined  land  uses  for  those  determined  to  be  appropriate  by  local  authorities  in  response  to  kxally  deter- 
mined needs  and  values  in  achieving  noise  compatible  land  uses. 

Yes — Land  Use  and  related  structures  compatible  without  restrk:tkxis. 

No — Land  Use  and  related  structures  are  not  compatible  and  should  be  prohibited. 

NLPI — Noise  Level  Reduction  (outdoor  to  Indoor)  to  be  achieved  through  incorporation  of  noise  attenuation  into  the  design  and  construction  of 
the  stmcture. 

25,  30,  or  35— Land  use  and  related  stmctures  generally  compatible;  measures  to  achieve  NLR  of  25,  30  or  35  dB  must  be  incorporated  into 
design  and  constmction  of  stmcture. 

1  Where  the  community  determines  that  resklential  or  school  uses  must  be  allowed,  measures  to  achieve  outdoor  to  indoor  Noise  Level  Reduc- 
tion (NLR)  of  at  least  25  dB  and  30  dB  should  be  incorporated  into  building  codes  and  be  considered  in  individual  approvals.  Normal  residential 
constmction  can  be  expected  to  provide  a  NLR  of  20  dB,  thus,  the  reduction  requirements  are  often  stated  as  5,  10  or  15  dB  over  standard  con- 
stmction and  normally  assume  mechanical  ventilation  and  closed  windows  year  round.  However,  the  use  of  NLR  criteria  will  not  eliminate  out- 
door noise  problems. 

2  Measures  to  achieve  NLR  of  25  dB  must  be  incorporated  into  the  design  and  constmction  of  portions  of  these  buiklings  where  the  public  is 
received,  office  areas,  noise  sensitive  areas  or  where  the  nomial  noise  level  is  low. 

3  Measures  to  achieve  NLR  of  30  dB  must  be  incorporated  into  the  design  and  constmction  of  portions  of  these  buildings  wfiere  ttw  public  is 
received,  office  areas,  noise  sensitive  areas  or  where  the  nonnal  noise  level  is  low. 

"Measures  to  achieve  NLR  of  35  dB  must  be  incorporated  into  the  design  and  constmction  of  portions  of  these  buildings  where  tfie  puWk:  is 
received,  office  areas,  noise  sensitive  areas  or  where  the  normal  noise  level  is  low. 
s  Land  use  compatible  provided  special  sound  reinforcement  systems  are  installed. 
3  Residential  buildings  require  an  NLR  of  25. 
7  Residential  buildings  require  an  NLR  of  30. 
3  Residential  buildings  not  permitted. 


4.3    Analysis  of  Significant  Impacts 

When  the  noise  analysis  (see  Noise, 
section  14)  indicates  that  a  significant 
noise  impact  will  occur  over  noise 
sensitive  areas  within  the  DNL  65  dB 
contour,  the  analysis  should  include  a 
discussion  of  the  noise  impact  on  those 


areas.  Any  mitigation  measures  to  be 
taken  in  addition  to  those  associated 
with  other  land  use  controls  shall  be 
discussed.  FAA  Advisory  Qrciilar  150/ 
5020-1,  Noise  Control  and 
Compatibility  Planning  for  Airports, 
presents  guidance  for  airport  operators 
and  planners  to  help  achieve 

Section  5. — Construction  Impacts 


compatibility  between  airports  and  their 
environs.  Special  consideration  may 
need  to  be  given  to  whether  Part  150 
land  use  categories  are  appropriate  for 
evaluating  noise  impact  on  properties 
protected  under  section  4(f)  of  the  DOT 
Act  (recodified  as  49  U.S.C.  303). 


Statute 

Regulation 

Oversight  Agency 

See  requirements  betow. 

- 
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5.1    Reqiiiiements 

Local,  State,  Tribal,  or  Federal 
ordinances  and  regulations  address  the 
impacts  of  construction  activities, 
including  construction  noise,  dust  and 
noise  from  heavy  equipment  traffic, 
disposal  of  construction  debris,  and  air 
and  water  pollution.  Many  of  the 
specific  types  of  impacts  diat  could 
occur  and  permits  or  certificates  that 
may  be  required  are  covered  in  the 
descriptions  of  other  appropriate  impact 
categories.  Additionally,  see  the  section 
on  Hazardous  Materials,  Pollution 
Prevention,  and  Solid  Waste  the 
requirements  imder  E.0. 12088,  as 
amended.  Federal  Compliance  with 
Pollution  Control  Standards,  concerning 
compliance  with  foreign  pollution 
control  standards  in  the  construction 
and  operation  of  Federal  facifities 
outside  the  United  States. 

Permits/Certificates:  Clean  Water  Act 
section  402  National  Pollutant 


Discharge  Elimination  System  (NPDES) 
permit  (when  construction  distinhs  1 
acre  or  more). 

5.2  FAA    Responsibilities 

The  environmental  doounent  must 
include  a  general  description  of  the  type 
and  nature  of  the  construction  and 
measures  to  be  taken  to  minimize 
potential  adverse  effects.  At  a  minimum, 
reference  is  made  to  the  incorporation 
in  project  specifications  of  the 
provisions  of  Advisory  Circular  150/ 
5370-lOA,  Standards  for  Specifying 
Construction  of  Airports.  Although  this 
AC  provides  information  to  reduce 
airport-related  construction  impacts, 
that  information  may  also  be  applicable 
to  many  construction  activities  FAA 
undertakes  or  authorizes. 

5.3  Significant  Impact  Thresholds 

Construction  impacts  are  rarely 
significant.  Refer  to  the  air  quality. 


water,  fish,  plants,  and  wildlife  and 
other  relevant  impact  categories  for 
further  guidance  in  assessing  the 
significance  of  the  potential  impacts. 

5.4    Analysis  of  Significant  Impacts 

In  an  imusual  circumstance  where  a 
construction  impact  would  create 
significant  consequences  that  cannot  be 
mitigated,  a  more  thorough  discussion  is 
needed,  including  the  results  of 
consultations  with  those  agencies  that 
have  concerns  and  the  reasons  why 
such  impacts  cannot  be  avoided  or 
mitigated  to  insignificant  levels.  For 
example,  in  areas  designated  severe 
nonattainment  for  ozone,  consider 
whether  NOx  emissions  caused  by 
construction  equipment  for  major 
capital  improvement  projects  would 
residt  in  potentially  significant  air 
quality  impacts. 


Section  6 

. — Department  of  Transportation  Act.  Section  4(f) 

Statute 

Regulation 

Oversighf  agency 

Depaftment  of  Transportation  Act  of  1966,  sec- 
tion 4(f) 
[recodified  at  49  U.S.C.  303  (c)] 

Department  of  Transportation. 

6.1    Requirements 

The  Federal  statute  that  governs 
impacts  in  this  category  is  conunonly 
known  as  the  Department  of 
Transportation  (DOT)  Act,  section  4(f) 
provisions.  Section  4(f)  of  the  DOT  Act, 
which  was  recodified  and  renumbered 
as  section  303(c)  of  49  U.S.C,  provides 
that  the  Secretary  of  Transportation  will 
not  approve  any  program  or  project  that 
requires  the  use  of  any  publicly  owned 
land  from  a  public  park,  recreation  area, 
or  wildlife  and  waterfowl  refuge  of 
national.  State,  or  local  significance  or 
land  bom  an  historic  site  of  national, 
State,  or  local  significance  as 
determined  by  the  officials  having 
jurisdiction  thereof,  unless  there  is  no 
feasible  and  prudent  alternative  to  the 
use  of  such  land  and  such  program,  or 
the  project  includes  all  possible 
planning  to  minimize  harm  resiUting 
from  the  use.  This  order  continues  to 
refer  to  section  4(f)  because  it  would 
create  needless  confusion  to  do 
otherwise;  the  policies  section  section 
4(f)  engendered  are  widely  referred  to  as 
"section  4(f)"  matters. 

Procedural  requirements  are  set  forth 
in  Order  DOT  5610.1C,  Attachment  2, 
paragraph  4.  The  FAA  also  uses  as 
guidance  to  the  extent  relevant  the 
Federal  Highway  Administration  and 
Urban  Mass  Transportation 


Administration's  guidance  defining 
Constructive  Use  under  23  CFR  771.135 
(56  FR  13269,  April  1, 1991). 

Designation  oi  airspace  for  military 
flight  operations  is  exempt  from  section 
4(f).  The  Department  of  Defense 
reauthorization  in  1997  provided  that 
"[n]o  military  flight  operations 
(including  a  military  training  flight),  or 
designation  of  airspace  for  such  an 
operation,  may  be  treated  as  a 
transportation  program  or  project  for 
purposes  of  section  303(c)  of  title  49, 
United  States  Code"  (PL  105-65,  Nov. 
18,  1997). 

Permits/Certificates:  Not  Applicable. 

6.2    FAA  Responsibilities 

a.  Any  part  of  a  publicly  owned  park, 
recreation  area,  refuge,  or  historic  site  is 
presiuned  to  be  significant  imless  there 
is  a  statement  of  insignificance  relative 
to  the  whole  park  by  the  Federal,  State, 
or  local  official  having  jurisdiction 
thereof.  Any  such  statement  of 
insignificance  is  subject  to  review  by  the 
FAA. 

b.  Where  Federal  lands  are 
administered  for  multiple  uses,  the 
Federal  official  having  jiuisdiction  over 
the  lands  shall  determine  whether  the 
subject  lands  are  in  fact  being  used  for 
park,  recreation,  wildlife,  waterfowl,  or 
historic  purposes.  National  wilderness 
areas  may  serve  similar  purposes  and 


shall  be  considered  subject  to  section 
4(f)  uidess  the  controlling  agency 
specifically  determines  that  for  section 
4(f)  piuposes  the  lands  are  not  being 
used. 

c.  Where  property  is  owned  by  and 
currently  designated  for  use  by  a 
transportation  agency  and  a  park  or 
recreation  use  of  the  land  is  being  made 
only  on  an  interim  basis,  a  section  4(f) 
determination  would  not  ordinarily  be 
required.  The  FAA  official  or  sponsor 
shoiild  indicate  in  any  lease  or 
agreement  involving  such  use  that  this 
use  is  temporary. 

d.  Where  the  use  of  a  property  is 
changed  by  a  State  or  local  agency  from 
a  section  4(f)  type  use  to  a 
transportation  use  in  anticipation  of  a 
request  for  FAA  approval,  section  4(f) 
shall  be  considered  to  apply,  even 
though  the  change  in  use  may  have 
taken  place  prior  to  the  request  for 
approval  or  prior  to  any  FAA  action  on 
the  matter.  This  is  especially  true  where 
the  change  in  use  appears  to  have  been 
imdertaken  in  an  effort  to  avoid  the 
application  of  section  4(f). 

e.  For  section  4(f)  properties,  the 
initial  assessment  will  determine 
whether  the  reqviirements  of  section  4(f) 
are  applicable.  When  there  is  an  actual 
physical  taking  of  lands  being  used  for 
park  or  other  purposes  in  conjimction 


with' a  project,  there  is  generally  no 
latitude  for  judgement  regarding  4(f) 
applicability.  Use  within  the  meaning  of 
section  4(f)  includes  not  only  actual 
physical  takings  of  such  lands  but  also 
adverse  indirect  impacts  (constructive 
use)  as  well.  When  there  is  no  physical 
taking,  but  there  is  the  possibility  of 
constructive  use,  the  FAA  must 
determine  if  the  impacts  would 
substantially  impair  the  4(f)  resource.  If 
there  would  be  no  substantial 
impairment,  the  action  would  not 
constitute  a  constructive  use  and  would 
not  therefore  invoke  section  4(f)  of  the 
DOT  Act. 

f.  Substantial  impairment  occurs  only 
when  the  activities,  features,  or 
attributes  of  the  resource  that  contribute 
to  its  significance  or  enjoyment  are 
substantially  diminished.  A  project 
which  respects  a  park's  territorial 
integrity  may  still,  by  means  of  noise, 
air  pollution,  or  otherwise,  dissipate  its 
aesthetic  value,  harm  its  wildlife, 
defoliate  its  vegetation,  and  take  it  in 
every  practical  sense. 

g.  The  land  use  compatibility 
guidelines  in  14  CFR  Part  150  (Part  150) 
may  be  relied  upon  to  determine 
whether  there  is  a  constructive  use 
under  section  4(f)  where  the  land  uses 
specified  in  the  Part  150  guidelines  are 
relevant  to  the  value,  significance,  and 
enjoyment  of  the  4(f)  lands  in  question. 
Part  150  guidelines  may  be  relied  upon 
in  evaluating  constructive  use  of  lands 
devoted  to  traditional  recreational 
activities.  FAA  may  primarily  rely  upon 
the  average  day  night  sound  levels 
(DNL)  in  Part  150  rather  than  single 
event  noise  analysis  because  DNL  is  the 
best  measure  of  significant  impact  on 
the  quality  of  the  human  environment, 
is  the  only  noise  metric  with  a 
substantial  body  of  scientific  data  on  the 
reaction  of  people  to  noise,  and  has 
been  systematically  related  to  Federal 
compatible  land  use  guidelines. 

h.  Turning  to  historic  sites,  FAA  may 
also  rely  upon  Part  150  guidelines  to 
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evaluate  impacts  on  historic  properties 
that  are  in  use  as  residences.  If 
architecture  is  the  relevant 
characteristics  of  an  historic 
neighborhood,  then  project-related  noise 
does  not  substsmtially  impair  the 
characteristics  that  led  to  eligibility  for 
or  listing  on  the  National  Register  of 
Historic  Places.  As  a  result  the  noise 
does  not  constitute  a  constructive  use 
and  section  4(f)  would  not  be  triggered. 
A  historic  property  would  not  be  used 
for  section  4(f)  purposes  when  FAA 
issues  a  finding  of  No  Effect  or  No 
Adverse  Effect  under  section  106  of  the 
National  Historic  Preservation  Act. 
Section  4(f)  may  apply  to  archeological 
resources  that  have  value  chiefly  for 
data  recovery. 

i.  When  assessing  use  of  section  4(f) 
properties  located  in  a  quiet  setting  and 
the  setting  is  a  generally  recognized 
feature  or  attribute  of  the  site's 
significance,  carefully  evaluate  reliance 
on  part  150  guidelines.  Special 
consideration  beyond  Part  150 
guidelines  needs  to  be  given  to  section 
4(f)  properties  of  unique  significance 
such  as  national  parks  and  national 
wildlife  refuges.  For  example,  part  150 
guidelines  may  not  be  sufficient  to 
address  the  effects  of  noise  on  the 
expectations  and  purposes  of  people 
visiting  rural  wildlife  refuges  to  study 
and  enjoy  wildlife  or  rural  recreational 
areas.  "The  responsible  FAA  official 
must  consult  all  appropriate  Federal, 
State,  and  local  officials  having 
jurisdiction  over  the  affected  section  4(f) 
resources  when  determining  whether 
project-related  noise  impact  would 
substantially  impair  the  resources. 

j.  If  it  is  determined  that  section  4(f) 
is  applicable  and  there  are  no  feasible  or 
prudent  alternatives  which  would  avoid 
such  use,  the  effect  on  the  section  4(f) 
land  shall  be  described  in  detail.  The 
description  of  the  land  shall  include 
size,  activities,  patronage,  access, 
unique  or  irreplaceable  qualifies. 

Section  7. — Farmlands 


relationship  to  similarly  used  lands  in 
the  vicinity,  or  other  fectors  necessary  to 
determine  the  effects  of  the  action  and 
measiu'es  needed  to  minimize  harm. 
Such  measures  may  include 
replacement  of  land  and  facilities  and 
design  measures  such  as  planting  or 
screening  to  mitigate  any  adverse 
effects.  Replacement  satisfactory  to  the 
Secretary  of  the  hiterior  (DOI)  is 
specifically  required  for  recreation  lands 
aided  by  the  DOI's  Land  and  Water 
Conservation  Fund  and  for  certain  other 
lands  falling  under  the  jurisdiction  of 
the  DOI.  The  environmental  docmnent 
shall  include  evidence  of  concurrence 
or  efforts  to  obtain  concurrence  of 
appropriate  officials  having  jurisdiction 
over  such  land  regarding  actions 
proposed  to  minimize  harm. 

k.  If  Federal  grant  money  was  used  to 
acquire  the  land  involved  (e.g.,  open 
space  under  the  Department  of  Housing 
and  Urban  Development  (HUD)  and 
various  conservation  programs  under 
DOI)  the  environmental  doctmient  shall 
include  evidence  of  or  reference  to 
appropriate  commimication  with  the 
grantor  agency. 

6.3  Significant  Impact  Thresholds 

A  significant  impact  would  occiu' 
when  a  proposed  action  would 
eliminate  or  severely  degrade  the 
purpose  of  use  for  which  the  section  4(f) 
land  was  established  and  mitigation 
would  not  reduce  the  impact  to  levels 
that  would  allow  the  purpose  or  use  to 
continue. 

6.4  Analysis  of  Significant  Impacts 

The  FAA  shall  consult  with  the 
officials  having  jurisdiction  over  the 
section  4(f)  property (ies),  and  other 
agencies,  as  necessary.  "The  EIS 
thoroughly  analyzes  and  documents 
alternatives  that  would  avoid  the  use  of 
section  4(f)  property  and  provide 
detailed  measures  to  minimize  harm. 


Statute 


Farmland  Protection  Policy  Act 

[7  U.S.C.  4201-4209] 

[PL  97-98.  amended  by  section  1255  of  the 

Food  Security  Act  of  1985, 
PL  99-198] 


Regulation 


7  CFR  part  658  (59  FR  31109,  June  17. 
1994) 

7  CFR  part  657  (43  FR  4030) 

CEQ  Memorandum  on  Analysis  of  Impacts  on 
Prime  and  Unique  Agricultural  Lands  in  Im- 
plementing tfie  National  Environmental  Pol- 
icy Act,  August  11,  1980  (45  FR  59189, 
September  8,  1980) 


Oversight  agency 


Natural  Resource  Conservation  Sennce. 
Council  on  Environmental  Quality. 


7.1    Requirements 

The  Farmland  Protection  Policy  Act 
(FPPA)  regulates  Federal  actions  with 


the  potential  to  convert  farmland  to 
non-agricultural  uses. 

Permits/Certificates:  Not  Applicable. 


7.2    FAA  Responsibilities 

Consultation  with  the  U.S. 
Department  of  Agriculture  (USDA) 
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Natural  Resources  Conservation  Service 
(NRCS)  should  occur  to  determine  if  the 
FPPA  applies  to  the  land  the  proposed 
action  would  convert  to  non-agricultural 
use,  or  if  an  exemption  to  the  FPPA 
exists.  If  it  is  determined  that  the 
farmland  is  protected  by  the  FPPA, 
formal  coordination  as  provided  by  7 
CFR  part  658  is  required. 

The  responsible  FAA  official  shovdd 
become  aware  of  and  make  all 
reasonable  attempts  to  consult  with 
other  Federal,  State,  and  local  officials 
who  have  responsibility  over  any 
adjacent,  nearby,  or  potentially  aiffected 
lands  to  assure  compatibility  of  the 
proposed  action  and  affected  fennland. 

For  FPPA-regulated  farmland,  scoring 
of  the  relative  value  of  the  site  for 
preservation  is  performed  by  the  NRCS 
and  the  proponent.  If  the  total  score  on 
Form  AD-1006  "Farmland  Conversion 
Impact  Rating"  is  below  160,  no  further 


analysis  is  necessary.  Scores  between 
160  and  200  may  have  potential  impacts 
and  require  further  consideration  of 
alternatives  that  would  avoid  this  loss. 
Consider  measiu^s  that  reduce  the 
amount  of  protected  farmland  that  the 
project  would  convert  or  use  farmland 
having  relative  lower  value.  If  NRCS 
fails  to  respond  within  45  days  and  if 
further  delay  would  interfere  with 
construction  activities,  the  action  may 
proceed  as  though  the  site  were  not 
farmland  protected  by  the  FPPA.  The 
FAA  then  documents  a  no  response  by 
the  NRCS  in  the  environmental 
document. 

If  there  are  unresolved  land  use  issues 
with  State  and  local  officials,  then 
further  consultation  will  be  required. 

7.3    Significant  Impact  Thresholds 

A  significant  impact  would  occur 
when  die  total  combined  score  on  Form 
AD  1006  (copies  available  from  NRCS) 

Section  8.— Fish,  Wildlife,  and  Plants 


ranges  between  200  and  260  points. 
Note  that  impact  severity  increases  as 
the  total  combined  score  approaches 
260  points. 

7.4    Analysis  of  Significant  Impacts 

The  analysis  evaluates  the  impacts  on 
agricultural  production  in  the  area; 
compatibility  with  State,  local  and 
private  programs  and  policies  to  protect 
farmland;  any  disruption  of  the  farming 
community  either  as  a  direct  result  of 
the  construction  or  by  changes  in  land 
use  associated  with  the  action;  and  non- 
viability  of  farm  support  services  in  the 
area  as  a  result  of  farmland  conversion. 
Measures  to  minimize  harm  will  be 
considered,  including  adjustments  in 
the  action  to  reduce  the  amoimt  of 
farmland  taken  out  of  production  or 
retain  as  much  of  the  land  as  possible 
for  agricultural  use  by  incorporation 
into  compatible  land  use  plans. 


Statute 


Endangered  Species  Act  of  1973 
[16  U.S.C.  1531-1544] 
(PL  93-205] 


Regulation 


Bikes  Act  Amendments  of  1974 

(PL  93-452] 

Fish  and  Wildlife  Coordination  Act  of  1958 

(16  U.S.C.  661-666C] 

(PL  85-624] 

Fish  and  Wildlife  Consen/ation  Act  of  1980 

(16  U.S.C.  2901-2912] 

[PL  96-366] 

Executive  Order  13112,  Invasive  Species  (64 
FR  6183,  Febmary  8, 1999) 

Presidential  Memorandum  on  Environmentally 
and  Economically  Beneficial  Landscape  Prac- 
tices on  Federally  Landscaped  Grounds 
(April  26,  1994) 


50  CFR  parts  17  and  22 

50  CFR  part  402 

50  CFR  parts  450-453 

MOU  on  Implementation  of  the  Endangered 

Species  Act,  September  28,  1994 
MOU  on  Using  an  Ecosystem  Approach  in 

Agency    Decision-making,    Decemt)er    5. 

1995 
CEO  Guidance  on  Incorporating  Biodiversity 

Considerations  into  Environmental  Impact 

Analysis,  January  1993 


Oversight  agency 


Fish  and  Wikllife  Sennce. 
National  Marine  Fisheries  Senrtce. 
U.S.  Department  of  the  Interior. 
Council  on  Environmental  Quality. 


50  CFR  part  83 

DOT  Policy  on  Invasive  Species,  April  22. 
1999 

Environmental  Protectton  Agency.  Office  of 
the  Federal  Environmental  Executive,  Guid- 
ance for  Presidential  Memorandum  on  Envi- 
ronmentally and  Economically  Beneficial 
Landscape  Practices  on  Federal 
Landscaped  Grounds  (60  FR  40837,  Au- 
gust 10,  1995) 

Paragraph  3f  of  attachment  2;  Order  DOT 
5610.1C 


State  h4atural  Heritage  Programs. 
Fish  and  Wikllife  Sennce. 


Fish  and  Wiktiife  Senrice. 


Departments  of  the  Interior.  Commerce,  Agri- 
culture, and  Transportatton. 

Environmental  Protection  Agency. 

Office  of  the  Federal  Environmental  Execu- 
tive. 


8.1    Requirements 

Section  7  of  the  Endangered  Species 
Act  (ESA).  as  amended,  applies  to 
Federal  agency  actions  and 
consiiltations.  Section  7(a)(2)  requires 
each  agency,  generally  the  lead  agency, 
in  consultation  with  tbe  services,  U.S. 
Fish  and  Wildlife  Service  (FWS)  or  the 
National  Marine  Fisheries  Service 
(NMFS),  as  appropriate,  to  ensure  that 


any  action  the  agency  authorizes,  funds, 
or  carries  out  is  not  likely  to  jeopardize 
the  continued  existence  of  any  Federally 
listed  endangered  or  threatened  species 
or  result  in  the  destruction  or  adverse 
modification  of  critical  habitat.  (The, 
effects  on  fish,  wildlife,  and  plants 
include  the  destruction  or  alteration  of 
habitat  and  the  disturbance  or 
elimination  of  fish,  wildlife,  or  plant 


populations.)  Section  10  recovery  plans 
should  be  reviewed  for  guidance.  If  a 
species  has  been  listed  as  a  candidate 
species,  section  7(a)(4)  states  that  each 
agency  shall  confer  with  the  Services. 
Refer  to  the  FWS  and  NMFS 
Endangered  Species  Consultation 
Handbook:  Procedures  for  Conducting 
Consiiltation  and  Conference  Activities 


Under  Section  7  of  the  Endangered 
Species  Act.  March  1998. 

The  Sikes  Act  and  various 
amendments  authorizes  States  to 
prepare  statewide  wildlife  conservation 
plans  and  the  Department  of  Defense 
(DOD)  to  prepare  similar  plans  for 
resources  imder  its  jurisdiction.  Actions 
should  be  checked  for  consistency  with 
the  State  Wildlife  Conservation  Plans 
and  DOD  plans  where  such  plans  exist. 

The  Fish  and  Wildlife  Coordination 
Act  requires  that  agencies  consult  with 
the  State  wildlife  agencies  and  the 
Department  of  the  Interior  (FWS) 
concerning  the  conservation  of  wildlife 
resources  where  the  water  of  any  stream 
or  other  water  body  is  proposed  to  be 
controlled  or  modified  by  a  Federal 
agency  or  any  public  or  private  agency 
operating  under  a  Federal  permit. 

The  Fish  and  Wildlife  Conservation 
Act  provides  for  financial  and  technical 
assistance  to  States  to  develop 
conservation  plans,  subject  to  approval 
by  the  Department  of  the  Interior,  and 
implement  State  programs  for  fish  and 
wildlife  resources.  The  Fish  and 
Wildlife  Conservation  Act  also 
encourages  all  Federal  departments  and 
agencies  to  utilize  their  statutory  and 
administrative  authority,  to  the 
maximum  extent  practicable  and 
consistent  with  each  agency's  statutory 
responsibilities,  to  conserve  and  to 
promote  conservation  of  nongame  fish 
and  wildlife  and  their  habitats,  in 
furtherance  of  the  provisions  of  this  Act. 

E.0. 13112,  Invasive  Species,  and  the 
DOT  Policy  on  Invasive  Species  require 
FAA  to  identify  proposed  actions  that 
may  involve  risks  of  introducing 
invasive  species  on  native  habitat  and 
populations.  "Introduction"  is  the 
intentional  or  unintentional  escape, 
release,  dissemination,  or  placement  of 
a  species  into  an  ecosystem  as  a  result 
of  human  activity.  "Invasive  species" 
are  alien  species  whose  introduction 
does  or  is  likely  to  cause  economic  or 
environmental  harm  to  human  health. 
Section  2  of  the  Executive  Order  spells 
out  Federal  agency  duties.  Where  such 
an  action  has  been  identified,  FAA  may 
not  authorize,  fund,  or  cany  out  actions 
that  the  FAA  believes  are  likely  to  cause 
or  promote  the  introduction  or  spread  of 
invasive  species  in  the  United  States  or 
elsewhere  unless,  pursuant  to 
guidelines  that  it  has  prescribed,  the 
agency  has  determined  that  the  benefits 
of  such  actions  clearly  outweigh  the 
potential  harm  caused  by  invasive 
species;  and  that  all  feasible  and 
prudent  measiu^s  to  minimize  risk  of 
harm  will  be  taken  in  conjunction  with 
the  actions.  In  addition,  FAA  must  to 
the  extent  practical  and  permitted  by 
law,  and  subject  to  the  availability  of 
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appropriations,  and  within 
Administration  budgetary  limits,  use 
relevant  programs  and  authorities  to 
prevent  introduction;  detect  and 
respond  rapidly  to  and  control 
populations  of  such  species  in  a  cost- 
effective  and  environmentally  sound 
manner;  monitor  invasive  species 
populations  acciirately  and  reliably; 
provide  for  restoration  of  native  species 
and  habitat  conditions  in  ecosystems 
that  have  been  invaded;  conduct 
research  on  invasive  species  and 
develop  technologies  to  prevent 
introduction  and  provide  for 
environmentally  sound  control  of 
invasive  species;  and  promote  public 
education  on  invasive  species  and  the 
means  to  address  them.  Other  related 
requirements,  include  the  Aquatic 
Nuisance  Plant  Control  Act,  which 
includes  provisions  relating  to  the 
brown  tree  snake,  and  those  laws 
governing  import  or  export  of  plants  and 
animals  across  state  and  national 
borders,  such  as  the  Lacey  Act 
Amendments  of  1991,  which  prohibit 
the  transport  across  state  lines  of  any 
wildlife  or  plants  taken  in  violation  of 
any  State  law,  depending  on  the 
circumstances. 

The  Presidential  Memorandum  on 
Economically  and  Environmentally 
Beneficial  Landscaping  encourages  the 
use  of  native  plants  at  Federal  facilities 
and  in  federally  funded  landscaping 
projects.  In  addition,  FAA  Advisory 
Circular  150/5200-33,  Hazardous 
Wildlife  Attractants  on  or  near  Public 
Use  Airports,  recommends  that  a 
wildlife  management  biologist  review 
landscaping  plans  for  airports  to 
minimize  attracting  hazardous  wildlife 
(i.e.,  wildlife  commonly  associated  with 
wildlife-aircraft  strikes)  to  aircraft 
movement  areas. 

Also,  it  is  the  policy  of  the  FAA. 
consistent  with  NEPA  and  the  CEQ 
regulations,  to  encourage  the  use  of  a 
systematic,  interdisciplinary  approach 
that  integrates  ecological,  economic,  and 
social  factors  during  the  decisionmaking 
process.  The  goals  of  this  approach  are 
to  restore  and  maintain  the  health, 
sustainability  (i.e.,  doing  things  today  to 
protect  tomorrow's  environment),  and 
biological  diversity  of  ecosystems,  while 
supporting  sustainable  economies  and 
communities  {i.e.,  economies  and 
commimity  activities  that  consider  the 
environmental  needs  of  succeeding 
generations).  Actions  should  reflect 
sensitivity  to  regional  ecological  and 
economic  needs.  An  ecosystem 
approach  emphasizes:  (1)  ensuring  that 
all  relevant  and  identifiable  ecological 
and  economic  consequences,  both  long- 
and  short-term,  are  considered;  and  (2) 


improving  coordination  among  Federal 
agencies. 

In  accordance  with  40  CFR  1507.2(e), 
1508.8(b)(3),  and  1508.27,  the  CEQ 
guidance  on  incorporating  biodiversity 
considerations  into  environmental 
impact  analyses  under  the  National 
Environmental  Policy  Act  requires 
Federal  agencies  to  consider  the  effects 
of  Federal  actions  on  biodiversity  to  the 
extent  that  is  possible  to  both  anticipate 
and  evaluate  those  effects.  The  gmdance 
outlines  the  general  principles  and 
discusses  the  importance  of  context, 
that  is,  examining  the  indirect,  direct, 
and  cimiulative  impacts  of  a  specific 
project  in  the  regional  or  ecosystem 
context. 

In  addition,  the  MOU  on  Using  an 
Ecosystem  Approach  in  Agency 
Decision-making  requires  FAA  to 
participate,  as  appropriate  to  its 
mandates,  in  ecosystem  management 
efforts  initiated  by  other  Federal 
agencies,  by  state,  local  or  tribal 
governments,  or  as  a  result  of  local 
grass-roots  efforts.  The  ecosystem 
approach,  consistent  with  the 
requirements  in  NEPA  to  use  ecological 
information,  emphasizes  consideration 
of  all  relevant  and  identifiable 
ecological  and  economic  consequences 
both  long  term  and  short  term; 
coordination  among  Federal  agencies; 
partnership;  commuiiication  with  the 
public;  efficient  and  cost-effective 
implementation;  use  of  best  available 
science;  improved  data  and  information 
management,  and  responsiveness  to 
changing  cimunstances. 

Permits/Certificates:  Various  wildlife 
statutes,  such  as  the  Marine  Mammal 
Protection  Act,  require  permits,  or  the 
Endangered  Species  Act  requires 
issuance  of  a  Biological  Opinion,  if  an 
action  may  affect  a  Federally-protected 
species. 

8.2    FAA  Responsibilities 

Coordination  is  to  be  initiated  with 
the  Services  piursuant  to  the  ESA  for 
Federally  listed  endangered,  threatened, 
and  candidate  species  or  designated 
critical  habitat,  and.  pursuant  to  the 
Fish  and  Wildlife  Coordination  Act 
where  there  is  a  potential  impact  on 
water  resources  with  the  Services  as 
well  as  other  Federal.  State,  Tribal,  and 
local  agencies  having  administration 
over  fish,  wildlife,  and  plant  resources. 
For  Federally  listed,  proposed,  and 
candidate  species  and  listed  and 
proposed  critical  habitat,  this  initial 
step  is  known  as  informal  consultation 
and  triggers  the  ESA  section  7(d) 
prohibition  on  irreversible  or 
irretrievable  commitment  of  resources. 

Letters  will  be  obtained  from  these 
officials  on  the  possible  effiscts  of  the 
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proposal  on  these  resources  and 
possible  mitigation  measures.  The 
letters  from  the  appropriate  officials  will 
provide  an  indication  of  the  potential 
for  substantial  damage  to  water 
resources  and  wildlife  attributable  to  the 
proposal,  if  applicable. 

Informal  consultation  under  ESA 
section  7:  hiformal  consultation  with 
the  Services  under  section  7  of  the  ESA 
will  clarify  whether  and  what  Federally 
listed,  proposed,  or  candidate  species  or 
Federally  designated  or  proposed 
critical  habitat  may  be  found  in  the 
potentially  impacted  areas,  determine 
what  effect  the  action  may  have  on  these 
species  or  critical  habitats;  explore  ways 
to  modify  the  action  to  reduce  or 
remove  adverse  effects  to  the  species  or 
critical  habitats;  determine  the  need  to 
enter  into  formal  consultation  for  listed 
species  or  designated  critical  habitat,  or 
conference  for  proposed  species  or 
proposed  critical  habitat;  and  explore 
the  design  or  modification  of  an  action 
to  benefit  the  species.  The  Services  will 
prepare  or  concur  with  the  action 
agency's  species  list  and  identify  major 
gaps  in  biological  information.  A 
biological  assessment  (BA)  is  defined  as 
information  prepared  by,  or  under  the 
direction  of,  a  Federal  agency  to 
determine  whether  a  proposed  action  is 
likely  to:  (1)  adversely  affect  listed 
species  or  designated  critical  habitat;  (2) 
jeopardize  the  continued  existence  of 
species  that  are  proposed  for  listing;  or 
(3)  adversely  modify  proposed  critical 
habitat.  Biological  assessments  are 
mandatory  for  "major  construction 
activities."  See  50  CFR  402.02.  BA's  are 
not  required  to  analyze  alternatives  to 
proposed  actions.  The  recommended 
contents  of  a  B  A  are  foimd  in  50  CFR 
402.12(f).  For  other  types  of  proposed 
actions,  the  Federal  agency  must 
provide  the  Services  with  the 
information  the  Federal  agency  used  in 
evaluating  the  likely  effects  of  the 
action.  Informal  consultation  ends  if  the 
proposed  action,  whether  a  major 
construction  activity  or  other  action,  is 
not  likely  to  adversely  affect  species  or 
critical  habitat  (i.e.,  effects  are  expected 
to  be  completely  beneficial 
(contemporaneous  positive  effects 
without  any  adverse  effects  to  the 
species),  discountable  (extremely 
unlikely  to  occur),  or  insignificant 
(should  never  reach  the  scale  where  take 
occurs)),  and  the  Service  concurs  in 
writing. 

Formal  consultation  under  ESA 
section  7(a)(2):  For  Federally  listed 
threatened  and  endangered  species  and 
Federally  designated  critical  habitat, 
formal  consultation  with  FWS  or  NMFS 
under  section  7(a)(2)  of  the  ESA  is 
triggered  when:  (1)  The  FAA  determines 


that  the  proposed  action  "may  affect" 
Federally  listed  species  or  designated 
critical  habitat,  unless  the  FWS  or 
NMFS  concur  in  writing  that  the 
proposed  action  is  not  likely  to 
adversely  affect  any  listed  species  or 
critical  habitat,  or  (2)  the  FWS  or  NMFS 
does  not  conciir  with  the  agency's 
determination  that  the  proposed  action 
is  not  likely  to  adversely  affect  Federally 
listed  species  or  designated  critical 
habitat.  Formal  consultation  is 
concluded  when  FWS  or  NMFS  issues 
a  Biological  Opinion  (No  Jeopardy/ 
Adverse  Modification  Opinion, 
including  an  incidental  take  statement, 
or  Jeopardy /Adverse  Modificiation 
Opinion),  as  discussed  below. 

Conference  under  ESA  section  7(a)(4): 
Kthe  proposed  action  is  likely  to 
adversely  affect  Federally  proposed 
species  or  critical  habitat,  then 
conference  is  required  for  Federally 
proposed  species  and  Federally 
proposed  critical  habitat,  unless  the 
Federal  agency  decides  to  include  the 
analysis  of  effects  on  proposed  species 
and  proposed  critical  habitats  in  the 
formal  consultation  process.  Conference 
can  be  useful  in  later  expediting  the 
consultation  process  when  a  proposed 
species  is  listed  or  proposed  critical 
habitat  is  designated.  For  Federally 
proposed  species  and  critical  habitat,  at 
the  conclusion  of  conference,  the 
Services  will  provide  conservation 
recommendations.  Conservation 
recommendations  are  discretionary 
agency  activities. 

Other  statutes:  Other  statutes,  such  as 
the  Marine  Mammal  Protection  Act, 
may  also  apply  depending  upon  the 
circumstances. 

It  may  be  assiuned  that  there  are  no 
significant  impacts  on  fish,  wildlife,  and 
plants  if— For  Federally  listed 
threatened  and  endangered  species  and 
designated  critical  habitat  under  the 
ESA' 

a.  The  reply  from  the  FWS  or  NMFS 
following  informal  consultation 
indicates  that  the  proposed  action  is  not 
likely  to  adversely  affect  any  listed 
species  or  critical  habitat  (i.e.,  the 
effects  are  completely  beneficial, 
insignificant,  or  discountable);  or 

b.  A  Biological  Opinion  issued  by  the 
FWS  or  NMFS  following  formal 
consultation  states  that  the  proposed 
action  is  not  likely  to  jeopardize  the 
continued  existence  of  Federally  listed 
threatened  or  endangered  species  in  the 
affected  area  or  result  in  the  destruction 
or  adverse  modification  of  Federally 
designated  critical  habitat  in  the 
affected  area  (No  Jeopardy/Adverse 
Modification  Opinion).  A  No  Jeopardy/ 
Adverse  Modification  Opinion  may 
include  one  or  more  reasonable  and 


prudent  alternatives  to  eliminate 
jeopardy.  The  incidental  take  statement, 
included  in  the  No  Jeopardy /Adverse 
Modification  Opinion,  provides 
nondiscretionary  reasonable  and 
prudent  measures  that  are  necessary  and 
appropriate  to  minimize  the  level  of 
incidental  take  and  avoid  jeopardy. 
Different  levels  of  take  and  different 
reasonable  and  prudent  measures  may 
be  specified  for  each  reasonable  and 
prudent  alternative.  (Formal 
consultation  may  be  reinitiated  when 
the  amount  or  extent  of  incidental  take 
is  exceeded;  new  information  reveals 
effects  of  the  action  that  may  affect 
listed  species  or  critical  habitat  in  a 
manner  or  to  an  extent  not  previously 
considered;  the  action  is  modified  in  a 
manner  causing  effects  to  listed  species 
or  critical  habitat  not  previously 
considered;  or  a  new  species  is  listed  or 
critical  habitat  is  designated  that  may  be 
affected  by  the  action.) 

For  species  not  Federally  listed  as 
threatened  or  endangered  and  habitats 
not  Federally  designated  as  critical 
under  the  ESA: 

a.  The  FWS,  NMFS,  or  other  Federal, 
State  or  Tribal  agency  responsible  for 
protecting  wildlife  where  there  is  an 
impact  on  a  water  resource  indicate  that 
the  impacted  area  is  human-dominated, 
or  the  impact  is  transient  in  nature,  or 
the  alteration  would  not  result  in  a  long- 
term  or  permanent  loss  of  wildlife  or 
water  resources. 

b.  If,  after  these  efforts,  significant 
impacts  are  imavoidable,  then  the 
responsible  FAA  official  conducts 
further  consultation  and  analysis  with 
the  Services  and  other  Federsd,  State, 
Tribal,  or  local  officials  in  the 
preparation  of  the  EIS. 

8.3  Significant  Impact  Thresholds 

A  significant  impact  would  occur 
when  the  FWS  or  NMFS  determines  that 
the  proposed  action  would  be  likely  to 
jeopardize  the  continued  existence  of  a 
threatened  or  endangered  species  or 
restilt  in  the  destruction  or  adverse 
modification  of  Federally  designated 
critical  habitat  in  the  affected  area. 

8.4  Analysis  of  Significant  Impacts 

a.  General.  The  FAA  will  coordinate 
with  the  Services,  other  Federal,  State, 
Tribal,  or  local  wildlife  agencies,  and 
others  as  necessary  to  assess  the 
potential  impacts.  If  the  proposed  action 
affects  water  resources  and  thereby 
triggers  the  Fish  and  Wildlife 
Coordination  Act,  then  the  FAA 
considers  the  reconunendations  of  the 
FWS,  NMFS,  other  Federal  agencies, 
and  the  State  or  Tribal  wildlife  agency 
and  assures  that  further  detailed 
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analysis  is  performed.  This  may 
include: 

(1)  Use  of  aerial  photographs  and  field 
reconnaissance. 

(2)  Determining  the  significance  of 
impacted  habitats  including  the 
importance  and  range  of  fauna  and  flora 
and  the  location  of  nesting  and  breeding 
areas. 

(3)  A  more  detailed  analysis  of  other 
impact  areas  (e.g.,  noise,  air  quality, 
water  quality). 

b.  Federally  listed  threatened  and 
endangered  species  and  Federally 
designated  criticat  habitat.  For  Federally 
listed  threatened  and  endangered 


species  and  Federally  designated  critical 
habitats,  the  FAA  forwards  to  the 
Services  the  BA  as  required  for  major 
construction  activities  or  supporting 
information  as  needed  for  other  types  of 
proposed  actions  with  a  request  to 
initiate  formal  consultation  under 
section  7(a)(2)  of  the  ESA.  The  BA  may 
be  included  in  an  EA.  If  the  FAA 
accepts  an  alternative  proposed  by  the 
FWS  or  the  NMFS  or  proposes  another 
acceptable  alternative,  the  FAA  also 
may  conclude  that  impacts  are  not 
significant.  If  neither  of  the  above  apply, 
the  potential  impact  is  considered 
significant.  In  the  preparation  of  an  EIS, 


the  FAA  requests  the  Services  to  be 
cooperating  agencies  on  the  basis  of 
their  jurisdiction.  Further  detailed 
analysis  may  consider: 

(1)  Further  mitigation  measures  or 
action  modifications. 

(2)  Further  biological  assessment. 

(3)  If  the  FWS  or  NMFS  issues  a 
Jeopardy/ Adverse  Modification 
Opinion,  FAA  may  not  proceed  with  the 
action  unless  the  project  is  modified 
sufficiently  to  enab'e  the  Services  to 
issue  a  No  Jeopardy/ Adverse 
Modification  Opinion,  or  the  action  is 
exempted  imder  50  CFR  part  451. 


_                      J 

Section  9. — Floodplains  and  Floodways 

statute 

Regulation 

Oversight  agency 

Executive  Order  11988,  Floodplain  Manage- 
ment, May  24,  1977  (42  FR  26951) 

Appropriate  State  and  local  construction  stat- 
utes 

Order  DOT  5650.2,  Floodplain  Management 
and  Protection 

Federal  Emergency  Management  Agency 
"Protecting  Floodplain  Resources:  A  Guide- 
book for  Communities,"  1996 

Federal  Aviation  Administration. 

Federal  Emergency  Management  Agency. 
Appropriate  State  and  local  agencies. 

9.1  Requirements 

Executive  Order  11988  directs  Federal 
agencies  to  take  action  to  reduce  the  risk 
of  flood  loss,  minimize  the  impact  of 
floods  on  human  safety,  health,  and 
welfare,  and  restore  and  preserve  the 
natural  and  beneficial  values  served  by 
floodplains.  Order  DOT  5650.2  contains 
dot's  policies  and  procedures  for 
implementing  the  executive  order. 
Agencies  are  required  to  make  a  finding 
that  there  is  no  practicable  alternative 
before  taking  action  that  would 
encroach  on  a  base  floodplain  based  on 
a  100-year  flood  (7  CFR  650.250). 

9.2  FAA  Responsibilities 

The  responsible  FAA  official  will 
consiilt  with  State  and  local  officials  to 
determine  the  boundaries  of  floodplains 
near  the  site  of  the  action.  The  Federal 
Emergency  Management  Agency 
(FEMA)  maps  are  the  primary  reference 
for  determining  the  extent  of  the  base 
floodplain.  If  a  floodplain  designation  is 
in  question,  FEMA  or  the  Army  Corps 
of  Engineers  will  be  contacted  for 
information. 

If  the  proposed  action  and  reasonable 
alternatives  are  not  within  the  limits  of, 
or  if  applicable,  the  buffers  of  a  base 
floodplain,  a  statement  to  that  effect 
should  be  made.  No  further  analysis  is 
needed. 

If  the  agency  finds  that  the  only 
practicable  alternative  requires  siting  in 
the  base  floodplain,  a  floodplain 
encroachment  would  occur  and  further 
environmental  analysis  is  needed.  The 
FAA  shall,  prior  to  taking  the  action, 
design  or  modify  the  proposed  action  to 


minimize  potential  harm  to  or  within 
the  base  floodplain.  The  action  is  to  be 
consistent  with  regulations  issued 
according  to  section  2(d)  of  E.O.  11988. 
The  FAA  shall  also  provide  the  public 
with  an  opportunity  to  review  the 
encroachment  through  its  public 
involvement  process  and  any  public 
notices,  notices  of  opportimity  for 
public  hearing,  public  hearing  notices, 
and  notices  of  environmental  document 
availability  must  state  that  an 
encroachment  is  anticipated. 

A  floodplain  finding  is  required  in 
cases  of  significant  encroaclunent.  This 
finding  confirms  that  there  is  no 
practicable  alternative  to  placing  the 
project  in  the  floodplain  and  that  all 
measures  to  minimize  harm  will  be 
included  in  the  project,  (see  sec.  2a  of 
E.O.  11988,  Floodplain  Management; 
dated  May  24, 1977  [42  FR  26951]) 

When  property  in  floodplains  is 
proposed  for  lease,  easement,  right-of- 
way,  or  disposal  to  non-Federal  public 
or  private  parties,  the  FAA  shall  (1) 
reference  in  the  conveyance  those  uses 
that  are  restricted  under  identified 
Federal,  State,  or  local  floodplain 
regulations;  and  (2)  attach  other 
appropriate  restrictions  to  the  uses  of 
properties  by  the  grantee  or  purchaser 
and  any  successors,  except  where 
prohibited  by  law;  or  (3)  withhold  such 
properties  from  conveyance. 

FAA's  analysis  shall  also  indicate  if 
the  encroachment  would  be  a 
"significant  encroachment,"  that  is, 
whether  it  would  cause  one  or  more  of 
the  following  impacts: 


a.  The  action  would  have  a  high 
probability  of  loss  of  human  life. 

b.  The  action  would  likely  have 
substantial,  encroachment-associated 
costs  or  damage,  including  interrupting 
aircraft  service  or  loss  of  a  vital 
transportation  facility  (e.g.,  flooding  of  a 
runway  or  taxiway;  important 
navigational  aid  out  of  service  due  to 
flooding,  etc.);  or 

c.  The  action  would  cause  adverse 
impacts  on  natural  and  beneficial 
floodplain  values. 

If  one  or  more  of  the  alternatives 
imder  consideration  includes  significant 
floodplain  encroachments,  then  any 
public  notices,  notices  of  opportimity 
for  public  hearing,  public  hearing 
notices,  and  notices  of  environmental 
docimient  availability,  shall  note  that 
fact. 

When  flood  storage  is  displaced,  the 
analysis  should  consider  compensatory 
floodwater  storage  impacts  on  upstream 
property,  or  how  that  storage  could 
affect  aquatic  or  other  biotic  systems. 
Development  project  not  causing  higher 
flood  elevations  or  altering  flood  storage 
could  adversely  affect  beneficial  or 
natural  floodplain  values. 

Actions  outside  a  base  floodplain  may 
adversely  affiect  natiu^  and  beneficial 
floodplain  resources.  Consider  impacts 
on  natural  and  beneficial  floodplain 
values,  water  pollution,  increased  runoff 
from  impermeable  surfaces,  changes  in 
hydrologic  patterns,  or  induced 
secondary  development.  Mitigation  to 
minimize  such  impacts  is  needed  to 
comply  with  the  applicable  regulations. 
This  mitigation  may  include:  commiting 
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to  comply  with  special  flood-related 
design  criteria;  elevating  facilities  above 
the  base  flood  elevation;  or  minimizing 
fill  placed  in  floodplains. 

9.3    Significant  Impact  Thresholds 

If  a  significant  encroachment  is 
involved  that  would  result  in  notable 
adverse  impacts  on  natiiral  and 
beneficial  uoodplain  values,  preparation 
of  an  EIS  is  required.  Mitigation 
measures  for  base  floodplain 
encroachments  may  include  commiting 
to  special  flood  related  design  criteria, 
elevating  facilities  above  base  flood 


level,  locating  nonconforming  structures 
and  facilities  out  of  the  floodplain,  or 
minimizing  fill  placed  in  floodplaiiis. 

9.4    Analysis  of  Significant  Impacts 

When  the  FAA  prepares  an  EIS 
addressing  significant  impacts  in  this 
category.  Federal,  State,  or  local 
agencies  with  floodplain  jurisdiction 
and  expertise  may  become  cooperating 
agencies.  Further  analysis  includes  the 
following  as  applicable  to  the  action: 

a.  Further  consideration  of  the 
practicability  of  any  alternatives. 


b.  Inclusion  of  all  practicable 
measures  in  the  design  of  the  proposal 
to  minimize  harm  and  to  restore  and 
preserve  the  natuj-al  and  beneficial 
floodplain  values  affected. 
Commitments  to  later  compliance  with 
special  flood  related  design  criteria  or 
the  imposition,  in  advance,  of  protective 
conditions  may  be  warranted  in  some 
situations. 

c.  Evidence  that  the  action  conforms 
to  applicable  State  and  local  floodplain 
protection  standards. 


Section  10.— Hazardous  Materials.  Pollution  Prevention,  and  Solid  Waste 


Statute 


Comprahensive  Envlfonmental  Response, 
Conipwiealion,  and  UabRity  Act  of  1980 
(OERCLA)  (as  amended  tiy  ttw  Superfund 
Amendments  and  Aeauthorizaiion  Act  of 
1966  and  ttie  Communtty  Enviranmentai  Re- 
sponse FadNtitton  Act  of  1992) 

[42  U.S.C.  9601-9675] 

PoNullon  Preventfon  Act  of  1960 

(42  U.S.C.  1310-1319] 

Taadc  Substances  Control  Act  of  1976,  as 
amended  (TSCA) 

[15  U.S.C.  2601-2692] 

[PL  94-^*691 

Resource  Consenmtton  and  Reoovefy  Act  of 
1976  (RCRA) 

[PL  94-680,  as  amended  by  the  Sottd  Waste 
Disposal  Act  of  1980  (SWDA),  PL  96-482, 
the  Hazaidousand  Solid  Waste  Amendments 
of  1964,  PL  96-616.  and  the  Federal  Facility 
Compliance  Act  of  1992,  (FFCA)  PL  103- 
386] 

[42  U.S.C.  6901-6992(k)] 

Executive  Onler  12068,  Federal  Compliance 
with  Pollution  Control  Standards,  October  13. 
1978  (43  FR  47707),  amended  by  Executive 
Order  12580.  January  23, 1967  (52  FR  2923) 
January  29, 1987 

Executive  Order  12856.  Federal  Compliance 
wHh  Right-to-Know  Laws  and  Pollution  Pre- 
vention Requirements  (58  FR  41981,  August 
3,1993) 

executive  Order  12580.  Superfund  Implementa- 
tion, amended  by  Executive  Order  13016  and 
12777 


Regulation 


40  CFR  parts  300,  311.  355.  and  370 


CEO  Memorandum  on  Pollution  Pisvention 
and  the  National  Environmental  Policy  Act, 
January  12,  1993  (58  FR  6478) 

40  CFR  parts  761  and  763 


40  CFR  parts  240-280 


Oversight  agency 


Environmental  Protection  Agency. 


Council  -on  Environmental  Quality. 
Environmental  Protection  Agency. 

Envtronmentai  Protection  Agency. 


Environmental  Protection  Agency. 


Environmental  Protection  Agency. 


Environmental  Protection  Agency. 


10.1    Reqiurements 

Four  primary  laws  have  been  passed 
governing  the  handling  and  disposal  of 
hazardous  materials,  chemicals, 
substances,  and  wastes.  The  two  statutes 
of  most  importance  to  the  FAA  in 
proposing  actions  to  construct  and 
operate  facilities  and  navigational  aids 
are  the  Resource  Conservation  and 
Recovery  Act  (RCKA)  (as  amended  by 
the  Federal  Facilities  Compliance  Act  of 
1992)  and  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 


(CERCLA),  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA  or 
Superfund)  and  the  Community 
Environmental  Response  Facilitation 
Act  of  1992.  RCRA  governs  the 
generation,  treatment,  storage,  and 
disposal  of  hazardous  wastes.  CZERCLA 
provides  for  cleanup  of  any  release  of  a 
hazardous  substance  (excluding 
petroleum)  into  the  environment. 
E.O.  12088,  as  amended,  directs 
Federal  agencies  to:  comply  with 
"applicable  pollution  control 
standards,"  in  the  prevention,  control. 


and  abatement  of  environmental 
pollution;  and  consuh  with  the  EPA, 
State,  interstate,  and  local  agencies 
concerning  the  best  techniques  and 
methods  available  for  the  prevention, 
control,  and  abatement  of 
environmental  pollution.  For 
construction  or  operation  of  FAA 
focilities  outside  the  United  States,  the 
FAA  must  ensure  that  such  construction 
or  operation  complies  with  the 
environmental  pollution  control 
standards  of  general  applicability  in  the 
host  country  or  jurisdiction. 


Executive  Order  12580,  Superfund 
Implementation  amended  by  Executive 
Order  13016  and  12777  delegates  most 
response  authorities  to  EPA  and  USCG 
for  abatement.  Agencies  must 
participate  in  response  teams  with 
opportunity  for  public  comment  before 
removal  action  is  taken. 

FAA  actions  to  fund,  approve,  or 
conduct  an  activity  may  require 
consideration  of  hazardous  material, 
pollution  prevention,  and  solid  waste 
impacts  in  NEPA  documentation.  NEPA 
documents  prepared  in  support  of 
project  development  shoidd  include  an 
appropriate  level  of  review  regarding 
the  hazardous  nature  of  any  materials  or 
wastes  to  be  used,  generated,  or 
disturbed  by  the  proposed  action,  as 
well  as  the  control  measures  to  be  taken. 
The  CEQ  Memorandum  on  Pollution 
Prevention  and  the  National 
Environmental  Policy  Act  encourages 
early  consideration,  for  example,  during 
scoping,  of  opportunities  for  pollution 
prevention.  FAA  should,  to  the  extent 
practicable,  include  pollution 
prevention  considerations  in  the 
proposed  action  and  its  alternatives; 
address  pollution  prevention  in  the 
environmental  consequences  section; 
and  disclose  in  the  record  of  decision 
the  extent  to  which  pollution  was 
considered.  A  discussion  of  pollution 
prevention  may  also  be  appropriate  in 
an  EA.  Consideration  of  diese  issues  in 
evaluating  the  effects  of  proposed 
actions  should  begin  with  an 
understanding  of  the  following  three 
terms: 

Hazardous  Material— any  substance 
or  material  that  has  been  determined  to 
be  capable  of  posing  an  unreasonable 
risk  to  health,  safety,  and  property  when 
transported  in  commerce  (49  CFR  part 
172,  table  172.101).  This  includes 
hazardous  substances  and  hazardous 
wastes. 

Hazardous  Waste — imder  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  a  waste  is  considered 
hazardous  if  it  is  listed  in,  or  meets  the 
characteristics  described  in  40  CFR  part 
261,  including  ignitability,  corrosivity, 
reactivity,  or  extraction  procediire 
toxicity. 

Hazardous  Substance — any  element, 
compound,  mixtiire,  solution,  or 
substance  defined  as  a  hazardous 
substance  imder  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  and  listed  in  40  CFR  part  302. 
If  released  into  the  environment, 
hazardous  substances  may  pose 
substantial  harm  to  human  health  or  the 
environment. 
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10.2    FAA  Responsibilities 

The  FAA  must  comply  with 
applicable  pollution  control  statutes  and 
requirements  that  may  include,  but  may 
not  be  limited  to,  those  listed  in 
appendix  2  of  Order  1050.10B, 
Prevention,  Control,  and  Abatement  of 
Environmental  Pollution  at  FAA 
Facilities. 

In  accordance  with  Order  1050.19, 
Environmental  Due  Diligence  Audits  in 
the  Conduct  of  FAA  Real  Property 
Transactions,  an  Environmental  Due 
Diligence  Audit  (EDDA)  shall  be 
conducted  to  evaluate  subject  properties 
for  potential  hazardous  substances 
contamination  that  could  result  in 
future  FAA  liabiUties. 

FAA  actions  to  fund  or  approve 
airport  layout  plans  for  terminal  area 
development  may  also  require 
consideration  of  solid  waste  impacts  in 
NEPA  docimientation.  A  preliminary 
review  should  indicate  if  the  projected 
quantity  or  type  of  solid  waste  generated 
or  method  of  collection  or  disposal  will 
be  appreciably  different  than  would  be 
the  case  without  the  action.  Special 
attention  shall  be  given  to  the  control  of 
hazardous  waste. 

NEPA  documents  should  include 
appropriate  information  as  described 
below. 

a.  The  environmental  dociunent 
should  demonstrate  that  the  FAA  (or 
applicant  as  appropriate)  has 
determined  whether  hazardous  wastes 
as  defined  in  40  CFR  part  261  (RCRA) 
will  be  generated,  disturbed,  transported 
or  treated,  stored  or  disposed,  by  the 
action  imder  consideration.  If  so, 
management  of  these  wastes  is  regulated 
by  40  CFR  parts  260-280  and 
transportation  is  governed  by  49  CFR 
parts  171-199.  To  the  extent  that  the 
existence  of  hazardous  wastes  affects 
phasing  of  project  construction,  analysis 
of  alternatives  and  consideration  of 
mitigation  measures,  the  means  for 
compliance  with  applicable  regulations 
must  be  discussed.  It  may  be  helpful  to 
briefly  discuss  the  means  for 
compliance  with  applicable  regulations 
in  the  NEPA  documentation.  For 
example,  operators  of  activities  that 
would  cause  hazardous  waste  must 
obtain  a  RCRA  hazardous  waste 
generator  identification  number  from 
EPA  or  an  authorized  State.  It  shoidd 
also  demonstrate  that  the  FAA  or 
applicant  has  considered  pollutant 
prevention  and  control  in  accordance 
with  EO  12088. 

b.  The  document  should  analyze 
alternatives  considering  applicable 
permitting  requirements,  and  in  the  case 
of  direct  actions  or  funding,  Federal  and 
State  guidelines  and  regulations  on 


procurement  of  recycled  or  recyclable 
productions,  the  source  separation  and 
recycling  of  recyclable  products  and 
solid  waste  storage,  transport,  or 
disposal. 

c.  The  document  should  analyze  the 
cost  and  feasibility  of  alternatives 
regarding  the  avoidance  or  use  of 
hazardous  materials,  hazardous  wastes, 
recycled  materials,  recyclable  products, 
and  any  related  need  for  permits, 
remediation,  storage,  transport,  or 
disposal. 

a.  The  document  should  indicate  the 
presence  of  any  sites  within  the  action 
area  listed  or  under  consideration  for 
listing  on  the  National  Priorities  List 
(NPL)  established  by  EPA  in  accordance 
with  CERCLA.  NEPA  documentation 
should  include  a  discussion  of  the 
impact  of  any  NPL  or  NPL  candidate 
sites  on  the  action  and/or  impacts  of  the 
action  on  any  NPL  or  NPL  candidate 
sites.  NEPA  documentation  should  also 
identify  sites  in  the  vicinity  that  have 
been  designated  RCRA  Solid  Waste 
Management  Units  (SWMUs)  and  that 
may  impact  or  be  impacted  by  the 
action. 

e.  The  NEPA  documentation  should 
reflect  that  consultation  with  the 
appropriate  State  agency  (or  EPA)  has 
been  initiated.  If  a  formal  agreement  has 
been  reached,  it  should  be  included  in 
the  document  itself  or  incorporated  by 
reference,  as  appropriate.  In  many  cases, 
construction  may  not  commence  until  a 
formsd  agreement  between  the  FAA  (or 
action  sponsor)  and  the  State  agency  (or 
EPA)  has  been  executed. 

i.  The  NEPA  documentation,  i.e., 
FONSI,  EIS,  Record  of  Decision,  and 
FAA  construction  contracts  should 
include  a  provision  that  in  the  event 
previously  unknown  contaminants  are 
discovered  during  construction,  or  a 
spill  occurs  during  construction,  work 
should  stop  until  the  National  Response 
Center  (NRC)  is  notified.  The  NRC 
number  is  (800)  424-8802. 

10.3    Analysis  of  Significant  Impacts 

Generally,  additional  information  or 
analysis  is  needed  only  if  significant 
problems  are  anticipated  with  respect  to 
meeting  the  applicable  local.  State, 
Tribal,  or  Federal  laws  and  regulations 
on  hazardous  or  solid  waste 
management.  Additional  data  may 
include  results  of  any  further 
consultation  with  affected  agencies  and 
measures  to  be  taken  to  minimize  the 
impacts.  Disposal  that  would  adversely 
affect  water  quality  or  other 
environmental  resources  may  be 
discussed  under  those  sections  of  the 
environmental  analysis  addressing 
affected  resources,  with  the  hazardous 
material  section  cross-referencing  those 
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sections.  Actions  that  involve  property 
listed  (or  potentially  listed  on)  the  NPL 
are  considered  significant  by  definition. 
In  other  cases,  only  a  significant 
unresolved  issue  may  warrant 
additional  analysis  in  an  EIS. 

The  cost  and  feasibility  of  any 
necessary  remediation  of  hazardous 
waste  contamination  should  be 
considered  and  for  guidance  on 


considering  existing  environmental 
contamination  issues  associated  with 
proposed  actions  to  acquire  land  consult 
Order  1050.19. 

For  guidance  on  design,  construction, 
and  operational  compliance  of  FAA^ 
facilities  with  pollution  control  statutes, 
the  following  FAA  orders  should  be 
consulted: 

a.  Order  1050.10B,  Prevention, 
Control,  and  Abatement  of 


Enviroimientai  Pollution  at  FAA 
Facilities. 

b.  Order  1050.14A,  Polychlorinated 
Biphenyls  (PCB)  in  the  National 
Airspace  System. 

c.  Order  1050. 15 A,  Underground 
Storage  Tanks  at  FAA  Facilities. 

d.  Order  1050.18, 
Chlorofluorocarbons  and  Halon  Use  at 
FAA  Facilities. 


Section  11.— Historical,  Architectural,  Archaeological,  and  Cultural  Resources 
(This  section  reflects  the  major  revisions  to  36  CFR  part  800  issued  May  18,  1999] 


Statute 


Regulation 


Oversight  agency 


Laws  Governing  National  Historic  Preservation  Programs,  r4ationai  Natural  Landmarics,  and  Natlonai  Historic  Landmariis 


Historic  Sites  Act  of  1935 

[16  U.S.C.  461^67] 

(PL  74-292  (1935)1 

National  Historic  Presenmtion  Act  of  1966,  as 

amended.  Including  Executive  Order  11593 

(36  FR  8921,  May  13,  1971) 
[16  U.S.C.  470,  470  note] 
[PL  102-575  (1992)1 


36  CFR  parts  60  (National  Register  of  Historic 
Races  (NRHP)),  61  (State  and  Local  Pres- 
entation Programs),  62.1  (National  Natural 
Landmartts).  63  (NRHP),  65,  65.1  (National 
Historic  Landmartcs),  68  (standards),  73 
(Wortd  Heritage  Program),  78  (waiver  of 
Federal  agency  section  110  responsibil- 
ities), 79  (curation)  and  800  (consultation), 
as  revised  (64  FR  27043,  May  18,  1999,  ef- 
fective June  17,  1999) 


National  Park  Service. 


National  Pari?  Service,  various  offices. 
Advisory  Council  on  Historic  Presentation. 
State  Historic  Preservation  Officer. 
Tribal  Historic  Preservation  Officer. 


Laws  Governing  the  Federal  Archeology  Program 


Antiquities  Act  of  1906 

[16U.S.C.  431,432,  433] 

[PL  59-209  (1906)1 

Archaeological  and  Historic  Presentation  Act  of 

1974,  as  amended 
[16  U.S.C.  469-469C] 
[PL  89-665] 


43  CFR  part  3 
25  CFR  part  261 

Guidelines  for  Archeology  and  Historic  Pres- 
en/ation:  Standards  and  Guidelines  (DO!) 
(48  FR  44716,  September  29,  1983) 

36  CFR  part  68 


Department  of  Interior,  National  Parte  Sennce. 


Departmental  Consulting  Archeologist  and  Ar- 
chedogical  Assistance  Program,  National 
Part(  Senrice. 


Laws  Governing  the  Federal  Archeology  Program 


Archaeological  Resources  Protection  Act  of 
1979,  as  amended 

[16  use.  470aa-470mml 

[PL  96-95  (1979)] 

Native  American  Graves  Protection  and  Repa- 
triation Act  of  1990 

[25  U.S.C.  3001] 

[PL  101-601  (1990)1 


43  CFR  parts  3  and  7 

36  CFR  part  79 

25  CFR  parts  261  and  262 

Federal  Archeological  Preservation  Strategy 

43  CFR  part  10 

25  CFR  262.8 

36  CFR  part  79 


Departmental  Consulting  Archeologist  and  Ar- 
cheological Assistance  Program,  National 
Parte  Service. 

Departmental  Consulting  Archeologist  and  Ar- 
cheological Assistance  Program,  National 
Parte  Senrice. 


Other  Maior  Federal  Historic  Preservation  Laws 


American  Indian  Religious  Freedom  Act  of 
1978 

[42  U.S.C.  1996,  1996  note] 

[PL  95-341  (1978)1 

Public  Building  Cooperative  Use  Act  of  1976 

[40  U.S.C.  601(a).  601(a)(1),  606,  611(c), 
612(a)(4)] 

[PL  94-541] 

Executive  Order  13006,  Locating  Federal  Facili- 
ties on  Historic  Properties  in  Our  Nation's 
Central  Cities  (61  FR  26071,  May  24,  1996) 

Executive  Order  13007,  Indian  Sacred  Sites  (61 
FR  26771,  May  29,  1996) 

Executive  Order  11593,  Pnatection  and  En- 
hancement of  the  Cultural  Environment  (36 
FR  8921,  May  13.  1971)  (16  U.S.C.  470 
note) 


43  CFR  7.7  and  7.32 
25  CFR  262.7 


41  CFR  parts  101-17.  101-17.002(1),  (m),  (n) 
(rural  areas),  101.17.002(i)(2)  (urban 
areas),  and  101-19 


General  Sen^ices  Administration. 

Advisory  Council  on  Historic  Presenmtion. 

Assistant  to  the  President  for  Domestic  Policy. 
Advisory  Council  on  Historic  Preservation. 
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11.1    Requirements 

Several  laws  apply  to  this  category  of 
impact.  The  major  laws  include  the 
National  Historic  Preservation  Act 
(NHPA)  of  1966,  as  amended,  which 
establishes  the  Advisory  Council  on 
Historic  Preservation  (ACHP)  and  the 
National  Register  of  Historic  Places 
(NRHP)  within  the  National  Park 
Service  (NPS).  Section  110  governs 
Federal  agencies  responsibilities  to 
preserve  and  use  historic  buildings; 
designate  an  agency  Federal 
Preservation  Officer  (FPO);  identify, 
evaluate,  and  nominate  eligible 
properties  imder  the  control  or 
jiuisdiction  of  the  agency  to  the 
National  Register;  give  full 
consideration  in  plaiming  to  potentially 
affected  historic  properties;  consult  on 
preservation-related  activities  with 
other  Federal,  State,  and  local  agencies, 
Indian  tribes,  Native  Hawaiian 
organizations,  and  the  private  sector; 
and  comply  with  the  consultation  and 
public  notice  requirements  of  section 
106,  the  professional  standards  of 
section  112,  and  the  confidentiality 
requirements  of  section  314. 

The  Archaeological  Resources 
Protection  Act  (ARPA)  is  triggered  by 
the  presence  of  archaeological  resources 
on  Federal  or  Indian  lands.  The 
Archeological  and  Historic  Preservation 
Act  of  1974  provides  for  the  survey, 
recovery,  and  preservation  of  significant 
scientific,  pre-historical,  historical, 
archaeological,  or  paleontological  data 
when  such  data  may  be  destroyed  or 
irreparably  lost  due  to  a  Federal, 
Federally  licensed,  or  Federally  funded 
action.  The  DOI's  Standards  and 
Guidelines  were  published  in  the 
Federal  Register  (48  FR  44716, 
September  29, 1983)  to  advise  Federal 
agencies  on  the  manner  in  which  this 
latter  law  will  be  implemented. 
Requirements  are  specified  under 
subparagraph  (c)  of  the  Archeological 
and  Historic  Preservation  Act  of  1974. 

The  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA)  is  triggered  by  the 
possession  of  human  remains  or  cultiiral 
items  by  a  Federally  funded  repository 
or  by  the  discovery  of  human  remains 
or  cultural  items  on  Federal  or  tribal 
lands  and  provides  for  the  inventory, 
protection,  and  retiun  of  cultural  items 
to  affiliated  Native  American  groups. 
Most  of  the  historic  and  archaeological 
preservation  laws  require  consultation 
with  Native  Americans.  Permits  are 
required  for  intentional  excavation  and 
removal  of  Native  American  cultiual 
items  from  Federal  or  tribal  lands.  The 
Act  includes  provisions  that,  upon 
inadvertent  discovery  of  remains,  the 


action  will  cease  in  the  area  where  the 
remains  were  discovered,  and  the  FAA 
official  will  protect  the  materials  and 
notify  the  appropriate  land  management 
agency.  For  additional  information  see 
the  Advisory  Coimcil's  policy  statement 
of  June  11, 1993,  on  Consultation  with 
Native  Americans  Concerning 
Properties  of  Traditional  Religious  and 
Cultural  Importance. 

The  Antiquities  Act  of  1906  was  the 
first  general  law  providing  protection 
for  archeological  resources.  It  protects 
all  historic  and  prehistoric  sites  on 
Federal  lands  and  prohibits  excavation 
or  destruction  of  such  antiquities 
without  the  permission  (antiquities 
permit)  of  the  Secretary  of  the 
department  having  jiuisdiction.  It  also 
authorizes  the  President  to  declare  areas 
of  public  lands  as  national  monuments 
and  to  reserve  or  accept  private  lands 
for  that  purpose. 

The  ffistoric  Sites  Act  of  1935 
declares  as  national  policy  the 
preservation  for  public  use  of  historic 
sites,  buildings,  objects,  and  properties 
of  national  significance.  It  gives  the 
Secretary  of  ti^e  Interior  authority  to 
make  historic  surveys,  to  secure  and 
preserve  data  on  historic  sites,  and  to 
acquire  and  preserve  archeological  and 
historic  sites.  This  act  also  establishes 
the  National  Historic  Landmarks 
program  for  designating  properties 
having  exceptional  value  in 
commemorating  or  illustrating  the 
history  of  the  United  States.  It  gives  the 
Secretary  of  the  Interior  broad  powers  to 
protect  nationally  significant  historic 
properties,  including  the  Secretary's 
authority  to  establish  and  acquire 
nationally  significant  historic  sites. 

The  American  Indian  Religious 
Freedom  Act  of  1978  requires 
consultation  with  Native  American 
groups  concerning  proposed  actions  on 
sacred  sites  on  Federal  land  or  affecting 
access  to  sacred  sites.  It  establishes 
Federal  policy  to  protect  and  preserve 
for  American  Indians,  Eskimos,  Aleuts, 
and  Native  Hawaiians  their  right  to  free 
exercise  of  their  religion.  It  allows  these 
people  to  access  sites,  use  and  possess 
sacred  objects,  and  freedom  to  worship 
through  ceremonial  and  traditional  rites. 
In  practical  terms,  the  act  requires 
Federal  agencies  to  consider  the  impacts 
of  their  actions  on  religious  sites  and 
objects  that  are  important  to  Native 
Americans,  including  Alaska  Natives, 
and  Native  Hawaiians,  regardless  of  the 
eligibility  for  the  National  Register  of 
Historic  Places. 

The  Public  Building  Cooperative  Use 
Act  of  1976,  along  vrith  NEPA  and 
NHPA,  encoiu^es  the  acquisition  and 
use  of  space  in  suitable  buildings  of 
historic,  architectural,  or  cultural 


significance.  The  associated  regulations 
provide  procedures  for  implementing 
this  goal  in  urban  and  rural  areas. 

Executive  Order  13006,  Locating 
Federal  Facilities  on  Historic  Properties 
in  Our  Nation's  Central  Cities,  requires 
Federal  agencies,  when  operationally 
appropriate  and  economically  prudent, 
to  use  and  maintain  historic  properties 
and  districts,  especially  those  located  in 
central  business  areas  and  to  give  first 
consideration  when  locating  Federal 
facilities  to  historic  properties  within 
historic  districts,  then  developed  or 
undeveloped  sites  within  historic 
districts,  and  lastly  to  historic  properties 
outside  of  historic  districts.  Any 
rehabilitation  or  construction  that  is 
undertaken  must  be  architecturally 
compatible  with  the  character  of  the 
surrounding  historic  district  or 
properties. 

Executive  Order  13007,  Indian  Sacred 
Sites,  requires  Federal  agencies  that 
manage  Federal  lands,  defined  as  any 
land  or  interests  in  land  owned  or 
leased  by  the  United  States,  except 
Indian  trust  lands,  to  the  extent 
practicable,  permitted  by  law,  and  not 
clearly  inconsistent  with  essential 
agency  functions,  to:  (1)  accommodate 
access  to  and  ceremonial  use  of  Indian 
sacred  sites  by  Indian  religious 
practitioners,  and  (2)  avoid  adversely 
affecting  the  physical  integrity  of  such 
sacred  sites.  Agencies  shall  maintain  the 
confidentiality  of  sacred  sites  as  sacred 
by  virtue  of  its  established  religious 
significance  to,  or  ceremonial  use  by,  an 
Indian  religion;  provided  that  the  tribe 
or  appropriately  authoritative 
representative  of  an  Indian  reUgion  has- 
informed  the  agency  of  the  existence  of 
such  a  site.  The  responsible  FAA  official 
should  consult  the  provisions  in 
Executive  Order  13084,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments  (63  FR  27655,  May  19, 
1998),  and  the  Presidential 
Memorandum  of  April  29, 1994, 
Gbvemment-to-govemment  Relations 
with  Native  American  Tribal 
Governments.  Agencies  are  required,  in 
formulating  policies  significantiy  or 
uniquely  affecting  Indian  tribal 
governments,  to  be  guided,  to  the  extent 
permitted  by  law,  by  principles  of 
respect  for  Indian  tribal  self-government 
and  sovereignty,  for  tribal  treaty  and 
other  rights,  and  for  responsibilities  that 
arise  from  the  unique  legal  relationship 
between  the  Federal  Government  and 
Indian  tribal  governments.  The  EO 
requires  Federal  agencies  to  consult  on 
a  govemment-to-govemment  basis  with 
Indian  tnbal  governments  to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantiy  or  imiquely 
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affect  their  communities  (see  63  FR 
27655,  May  19,  1998).  Additional 
information  may  be  obtained  from  the 
FAA  Federal  Preservation  Officer. 

Executive  Order  11593,  Protection 
and  Enhancement  of  the  Cultural 
Environment  (36  FR  8921,  May  13, 
1971;  reprinted  in  16  U.3.C.  470  note), 
and  Order  EXDT  5650.1,  Protection  and 
Enhancement  of  the  Cultural 
Environment,  November  20, 1972, 
require  that  Federal  plans  and  programs 
contribute  to  the  preservation  and 
enhancement  of  sites,  structures,  and 
objects  of  historic,  architectural,  or 
archaeological  significance. 

Permits/Certificates:  Various  statutes, 
such  as  the  Antiquities  Act  of  1906 
(section  3),  NAGPRA  (section  3(c)),  and 
ARPA  (8ection^4),  require  permits. 

11.2    FAA  Responsibilities 

The  State  or  Tribal  Historic 
Preservation  Officer  (SHPO/THPO)  and 
other  appropriate  sources,  must  be 
consulted  for  advice  early  in  the 
environmental  process.  See  36  CFR  part 
800  which  governs  the  section  106 
consultation  process  imder  NHPA  and 
encourages  coordination  between 
section  106  and  other  statutes  and  with 
environmental  and  planning  reviews 
imder  State  or  local  ordinances. 
(Undertakings  that  have  the  potential  to 
affect  historic  properties  under  section 
106  constitute  an  extraordinary 
circumstance  requiring  an  EA  even  if 
the  project  normally  qualifies  as  a 
categorical  exclusion  imder  NEPA. 
Findings  of  no  historic  properties 
present  or  affected  or  no  historic 
properties  adversely  affected  imder 
NHPA  section  106  support 
determinations  of  no  use  (either 
constructive  or  physical)  under  DOT 
section  4(f)).  See  also  specific 
requirements  in  36  CFR  part  800  and 
ACHP  guidance  for  public  involvement 
during  the  consultation  process. 

The  responsible  FAA  official 
determines  whether  the  proposed  action 
is  an  "undertaking,"  as  defined  in  36 
CFR  800.16(y)  and  whether  it  is  a  type 
of  activity  that  has  the  potential  to  cause 
effects  on  historic  properties.  If  the 
agency  determines,  and  the  SHPO/ 
THPO  concurs,  that  the  action  is  not  an 
undertaking  or  is  an  imdertaking  but 
does  not  have  the  potential  to  have  an 
effect  on  historic  properties,  a  historical 
or  cultural  resource  survey  is  not 
necessary  and  the  FAA  may  issue  a 
determination  that  the  action  is  not  an 
imdertaking  or  has  no  effect.  If  ^e 
action  is  an  undertaking  and  may  have 
an  effect,  then  the  first  step  is  to  identify 
the  area  of  potential  effect  (APE)  and  the 
historical  or  cultural  resources  within  it 


(see  Secretary's  Standards  and 
Guidelines  for  Identification). 

Determination  of  Area  of  Potential 
Effect  (APE):  It  is  the  FAA's 
responsibility  to  determine  the  APE. 
This  determination  is  made  generally  in 
consultation  with  the  appropriate 
SHPO(s)/THPO(s).  APE  means  the 
geographic  area  or  areas  within  which 
an  undertaking  may  cause  changes  in 
the  character  or  use  of  historic 
properties,  if  any  such  properties  are 
subsequently  identified  within  the  APE. 
The  ACHP  and  the  SHPO/THPO  may 
provide  technical  advice. 

Identification  and  Evaluation  Process: 
The  FAA  or  designee  must  survey  the 
APE  to  identify  properties  potentially 
eligible  or  listed  on  the  National 
Register  of  Historic  Places.  If  any 
eligible  or  listed  property  is  identified 
within  the  area  of  the  proposed  action's 
APE,  the  ACHP's  regulations.  Protection 
of  Historic  Properties  (36  CFR  part  800) 
will  be  consulted  and  followed. 
Additional  information  may  be  obtained 
fi'om  the  FAA's  Federal  (Historic) 
Preservation  Officer  in  the  Office  of 
Environment  and  Energy  and  through 
cultural  resources  surveys  in  the  APE. 

Traditional  cultural  places  (TCPs) 
may  be  eligible  for  listing  on  the 
National  Register  of  Historic  Places  and 
thus  may  become  the  subject  of  section 
106  consultation  following  the 
procedures  in  36  CFR  part  800  and 
National  Park  Service  Bulletin  38  on 
"Identifying  Traditional  Cultural 
Places.  "  The  National  Park  Service 
Bulletin  38  identifies  the  National 
Register  criteria  for  determining 
whether  a  place  qualifies  as  a  TCP 
under  the  National  Historic  I*reservation 
Act.  (Other  NPS  Bulletins  are  available 
to  assist  in  identifying  other  types  of 
historic  properties.  Many  of  these  are  on 
file  with  the  FAA  Federal  Preservation 
Officer  in  the  Office  of  Environment  and 
Energy.)  The  FAA  may  obtain  necessary 
information  to  apply  die  criteria  by 
informally  consulting.  If  informal 
consultation  does  not  resolve  issues 
relating  to  identification  of  properties  as 
National  Register  eligible  or  the 
determination  of  effect,  then  the  FAA 
must  follow  the  procedures  for 
identification  and  analysis  outlined  in 
the  Secretary  of  the  Interior's  Standards 
and  Guidelines. 

If  the  site  is  a  sacred  site  for  a  tribe, 
regitrdless  of  whether  it  is  the  subject  of 
section  106  consultation  or  eligible  for 
the  National  Register  of  Historic  Places, 
the  FAA  must  consult  the  tribe  under 
the  American  Indian  Religious  Freedom 
Act  of  1978,  and  the  E.0. 13007,  Indian 
Sacred  Sites. 

If  human  remains  occur  at  the  Federal 
or  tribal  lands  site,  NAGPRA  applies. 


Various  archeological  statutes, 
including  ARPA  and  State,  local  and 
Tribal  laws  and  ordinances  may  also 
apply.  Criminal  laws  and  the  need  to 
preserve  evidence  may  also  be  involved 
when  human  remains  are  found.  If 
criminal  activity  such  as  looting  or 
vandalism  is  suspected,  and  consistent 
with  FAA  security  directives,  contact 
the  FAA  Federal  Historic  Preservation 
Officer  in  the  Office  of  Environment  and 
Energy,  SHPO,  or  THPO  to  initiate 
coordination  with  the  designated 
counterpart  Federal,  State,  or  Tribal  law   - 
enforcement  officials  who  are  specially 
trained  to  investigate  in  such 
circumstances. 

If  the  SHPO/THPO  concurs  with  the 
FAA's  determination  regarding 
eligibility  of  a  resource  for  inclusion  in 
the  National  Register,  then  the. 
consultation  moves  to  the  next  step.  If 
the  SHPO/THPO  does  not  concur,  the 
FAA  must  seek  a  determination  of  ^ 
eligibility  from  the  Keeper  of  the 
National  Register  (DOI).  The  Keeper  of 
the  National  Register  is  responsible  for 
issuing  formal  determination  of 
National  Register  eligibility  when  FAA 
and  the  SHPO/THPO  can't  agree  on  a 
resource's  eligibility  for  the  National 
Register.  (See  also  36  CFR  part  63.)  Any 
person  can  request  ACHP  review  of  an 
agency's  findings  related  to 
identification  of  historic  properties; 
evaluation  of  historic  significance;  and 
finding  that  no  historic  properties  are 
present.  As  a  result  of  such  a  request, 
the  ACHP  may  request  the  FAA  to  seek 
a  formal  determination  from  the  Keeper. 
This  is  called  a  "Determination  of 
Eligibility"  (DOE). 

U  no  properties  have  been  identified 
within  the  APE  (i.e.,  the  area  or  areas  in 
where  the  undertaking  has  the  potential 
to  alter  the  characteristics  that  qualify  or 
may  qualify  a  property  for  inclusion  in 
the  National  Register  of  Historic  Places), 
and  no  resources  have  been  identified 
that  are  subject  to  ARPA.  NAGPRA, 
American  Indian  Religious  Freedom  Act 
(AIRFA),  Antiquites  Act,  section  303  of 
the  amended  Department  of 
Transportation  Act  (known  as  Section 
4(f)),  the  Archeological  and  Historic 
Preservation  Act,  E.0. 13007,  Indian 
Sacred  Sites,  or  other  laws  covering 
specffic  types  of  cultural  resources,  then 
no  further  analysis  is  needed. 

Effects  Finding:  It  is  the  FAA's 
responsibility  to  make  a  finding  of  "no 
historic  properties  present  or  affected" 
or  "no  historic  properties  adversely 
affected"  after  applying  the  criteria  of 
effect  to  historic  properties  in  the  APE 
and  considering  the  views  of  the 
consulting  parties  and  the  public. 

To  assess  effects  of  the  undertaking  on 
identified  historic  properties  located  in 


the  area  of  potential  effect,  the  FAA 
apphes  the  Criteria  of  Effect  listed  in  36 
CFR  part  800  in  consultation  with  the 
SHPO/THPO.  If  the  criteria  in  36  CFR 
part  800  indicate  and  the  SHPO/THPO 
agrees  that  the  action  would  not  affect 
any  listed  or  eligible  property,  then  a 
finding  of  no  historic  properties  present 
or  affected  shall  be  made  available  to 
the  SHPO's/THPO's,  the  consulting 
parties  and  the  public  prior  to 
approving  the  undertaking.  If  there  are 
no  objections  within  30  days  of  receipt 
of  the  finding,  then  FAA  has  fulfilled  its 
responsibility.  The  findings  shall  be 
included  in  the  environmental 
docimient. 

No  agreement  on  findings  of  no  effect 
or  no  adverse  effect:  If  the  SHPO(s)/ 
THPO(s)  disagree  with  the  FAA's 
finding  of  no  historic  properties  present 
or  affected  or  no  historic  properties 
adversely  affected  (No  Adverse  Effect). 
then  the  process  moves  to  the  next  stage 
in  which  an  adverse  effect  is  presumed 
and  negotiations  are  begun  to  identify 
mitigation  measures. 

If  the  SHPO/THPO  disagrees  with  the 
FAA's  finding  of  no  historic  properties 
present  or  affected  or  no  historic 
properties  adversely  affected  (No 
Adverse  Effect),  then  the  dispute  may  be 
referred  to  the  ACHP.  Supporting 
documentation  for  a  finding  of  No 
Adverse  Effect  together  with  the  written 
views  of  the  SHPO/THPO  will  be 
forwarded  to  the  ACHP  for  review  by 
the  Executive  Director.  Under  36  CFR 
part  800,  any  person  can  request  ACHP 
review  of  an  agency  finding  of  No 
Adverse  Effect.  If  ACHP  does  not  agree 
with  a  No  Adverse  Effect  finding  and 
the  FAA  does  not  accept  ACHP 
reconunended  changes,  an  Adverse 
Effect  finding  occurs. 

If  an  adverse  effect  on  properties  is 
indicated,  a  finding  of  Adverse  Effect 
and  the  Memorandum  of  Agreement 
(MOA)  will  be  included  in  the 
Categorical  Exclusion,  EA  or  EIS  with 
supporting  documentation.  If  the 
consulting  parties  agree  on  an 
alternative  to  avoid  or  satisfactorily 
mitigate  adverse  effects,  FAA  must  send 
information  specified  in  36  CFR 
800.11(e)  to  ACHP  to  alert  the  ACHP  of 
the  adverse  effect  and  provide  the  ACHP 
an  opportimity  to  participate  in 
considtation.  The  FAA  and  SHPO/ 
THPO  will  then  prepare  and  execute  an 
MOA  specifying  how  the  proposed 
action  will  proceed  to  avoid  or  mitigate 
the  adverse  effects.  For  more 
information  concerning  drafting  MOA's, 
consult  the  ACHP's  Preparing 
Agreement  Documents  (PAD).  A  finding 
of  Adverse  Effect  triggers  further 
consultation  among  Federal  agency, 
SHPO/THPO,  and  other  interested 
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parties  to  consider  means  to  avoid  or 
minimize  effects  on  historic  properties. 
Mitigation  can  include  data  collection 
according  to  the  Secretary's  Guidelines 
prior  to  destruction  or  modification  of 
the  resource.  The  ACHP  must  be 
notified  of  the  potential  for  adverse 
effect  and  may  participate  in 
consultation.  The  resiUts  of  consultation 
concerning  the  action's  adverse  effects 
on  an  eligible  or  listed  property  are 
included  in  the  MOA.  ff  a  finding  of 
Adverse  Effect  cannot  be  avoided 
through  mitigation  or  action 
modification,  further  consultation  and 
analysis  will  be  necessary. 

Planning  for  Unanticipated  Discovery: 
In  projects  especially  involving 
excavation  or  groimd-disturbing 
activities  which  may  result  in 
unanticipated  discovery  of  potentially 
eligible  historic  or  archeological 
resources,  the  FAA  should  develop  a 
plan  for  addressing  impacts  on  these 
properties  and  include  this  plan  in  the 
MOA.  or  the  EA  or  EIS  prepared  for  the 
action.  The  MOA  may  include  provision 
for  unanticipated  discovery  and  include 
provisions  to  halt  construction.  When 
the  FAA  has  developed  such  a  plan  and 
then  discovers  historic  properties  after 
completing  section  106  requirements, 
the  FAA  follows  the  plan  that  was 
approved  during  the  section  106 
consultation  and  thereby  meets  its 
section  106  requirements  regarding  the 
newly  discovered  properties.  The  FAA 
should  include  a  commitment  in  the 
EA/FONSI  or  EIS/ROD  to  halt 
construction  in  the  immediate  vicinity 
of  the  discovered  properties  and 
implement  the  plan  if  new  or  additional 
historic  properties  are  discovered  after 
work  has  begun  on  a  project.  If  the  FAA 
has  not  prepared  a  plan  to  address 
discovery  of  unanticipated  historic 
properties,  then  the  FAA  must  afford 
the  SHPO/THPO.  the  ACHP,  and 
interested  parties  an  opportunity  to 
comment  on  effects  to  these  newly 
discovered  properties  in  one  of  several 
ways.  See  36  CFR  part  800  for 
additional  information. 

Programmatic  agreements:  When  an 
undertaking  is  going  to  be  repeated 
many  times,  e.g..  the  decommissioning 
of  a  particular  type  of  building,  the  FAA 
may  negotiate  a  programmatic 
agreement  (PA)  with  the  ACHP.  A  PA 
may  also  be  negotiated  with  the  ACHP 
and  the  National  Conference  of  State 
Historic  Preservation  Officers 
(NCSHPO)  if  the  undertaking  will  be 
repeated  in  several  different  States  (see 
36  CFR  part  800).  The  FAA  may  work 
through  the  National  Association  of 
Tribal  Historic  Preservation  Officers 
(NATHPO)  to  fecilitate  coordination 
with  tribes.  A  PA  may  also  be  negotiated 


with  the  ACHP  and  the  NCSHPO  and 
counterpart  tribal  organization,  if  an 
undertajdng  is  complex,  wide  in  scope, 
and  the  effects  are  not  known  precisely. 
Typically,  the  FAA  must  be  able  to 
describe  the  undertaking,  including  the 
timeframe  and  whether  the  imdertaking 
will  be  staged.  For  example,  as  studies 
are  completed,  the  APE  and  the  types  of 
expected  effects  as  well  as  the  potential 
for  mitigation  must  be  identified  before 
the  ACHP  will  agree  to  the  PA.  For  more 
mformation  see  36  CFR  800.13  and  the 
ACHP's  Preparing  Agreement 
Documents. 

The  FAA  may  proceed  without 
agreement  on  mitigation,  i.e.,  without  a 
MOA  or  PA,  but  first  the  FAA  must  seek 
ACHP  comment.  The  ACHP  can  send 
the  request  back  to  the  FAA  with  the 
comment  that  it  is  prematiu«  to  request 
ACHP  comments  imtil  the  FAA  can 
provide  more  documentation.  U  the 
FAA  has  made  a  good  faith  attempt  to 
identify  eligible  properties,  determine 
effects,  and  negotiate  an  agreement  on 
mitigation  but  has  determined  that 
agreement  is  unlikely,  the  ACHP  may 
convene  a  panel  of  ACHP  members  and 
hold  public  hearings  before  preparing 
its  comments.  Typically,  the  ACHP  will 
ask  the  FAA  to  pay  for  the  cost  of  the 
panel's  travel  and  other  expenses 
related  to  the  hearings.  ACHP  comments 
are  directed  to  the  Administrator.  The 
Administrator  must  then  respond  to  the 
ACHP  comments  before  proceeding. 
This  responsibility  cannot  be  delegated. 

11.3  Significant  Impact  Thresholds 

The  section  106  consultation  process 
includes  consideration  of  feasible  and 
prudent  alternatives  to  avoid  adverse 
effects  on  National  Register  listed  or 
eligible  properties;  of  mitigation 
measures:  and  of  accepting  adverse 
effects.  The  FAA  bias  the  final  judgment 
on  whether  the  appropriate  action 
choice  is  an  EIS  or  a  FONSI.  Advice 
from  the  ACHP  and  the  SHPO/THPO 
may  assist  the  FAA  in  making  this 
judgment. 

1 1 .4  Analysis  of  Significant  Impacts 

ff  the  consulting  parties  agree  that  the 
alternative  would  not  avoid  or  mitigate 
the  adverse  impacts  but  that  it  is  in  the 
public  interest  to  proceed  with  the 
proposed  action,  a  MOA  shall  be 
executed.  This  MOA  may  specify 
recording,  salvage,  or  other  measures 
that  shall  be  taken  to  minimize  adverse 
impacts  before  the  proposed  action 
proceeds.  It  is  likely  that,  in  this 
circumstance,  the  impact  on  National 
Register  or  eligible  properties  will  be 
considered  significant  and  require  the 
preparation  of  an  EIS. 
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The  FAA  makes  the  final  decision  on 
whether  to  prepare  an  EIS.  If  the  FAA 
is  already  preparing  a  draft  EIS  because 
of  other  significant  impacts,  this  draft 
EIS  should  discuss  impacts  on  historic 
resources  and  can  be  submitted  as  the 
preliminary  case  report,  if  appropriately 
identified  as  such  and  if  the  FAA  so 
requests  in  the  cover  letter  transmitting 
the  draft  EIS  and  requesting  comments. 
Unless  accompanied  by  such  a  request, 


circulation  of  the  draft  EIS  does  not 
constitute  a  request  for  ACHP  comments 
pursuant  to  section  106  of  NHPA  and  36 
CFR  part  800. 

The  ACHP  may  be  a  cooperating 
agency  wheii  the  preparation  of  an  EIS 
is  needed  to  address  significant  impacts 
on  historic,  archeological,  and  cultural 
resources.  Information  developed  for 
and  during  the  consultation  process  will 
be  sufficient  for  purposes  of  EIS 


documentation.  The  final  EIS  shall 
include  comments  of  the  ACHP  and  a 
copy  of  any  MOA.  (If  a  MOA  has  been 
executed  prior  to  circulation  of  a  draft 
EIS,  the  MOA  shall  be  included  in  the 
draft).  Within  90  days  after  carrying  out 
the  terms  of  a  MOA,  the  FAA  is  required 
to  report  to  all  signatories  on  the  actions 
taken  to  comply  with  the  MOA. 


Section  12. — Li^t  Emissions  and  Visual  Impacts 


Statute 


See  requirements  below. 


Regulation 


Oversight  agency 


12.1  Requirements 

A  description  of  potential  impacts 
due  to  light  emissions  or  visual  impacts 
associated  with  a  Federal  action  may  be 
necessary.  Consideration  should  be 
given  to  impacts  on  people  and 
properties  covered  by  section  303 
(formerly,  4(f))  of  the  DOT  Act. 

Permits/Certificates:  Not  Applicable. 

12.2  FAA  Responsibilities 

a.  Light  Emissions.  The  responsible 
FAA  official  considers  the  extent  to 
which  any  lighting  associated  with  an 
action  will  create  an  annoyance  among 
people  in  the  vicinity  or  interfere  with 
their  normal  activities.  Because  of  the 
relatively  low  levels  of  light  intensity 
compared  to  background  levels 
associated  with  most  air  navigation 
facilities  (NAVAIDS)  and  other  airport 
development  actions,  light  emissions 
impacts  are  imlikely  to  have  an  adverse 
impact  on  human  activity  or  the  use  or 
characteristics  of  the  protected 
properties.  Information  will  be  included 
in  the  environmental  document   . 


whenever  the  potential  for  annoyance 
exists,  such  as  site  location  of  lights  or 
light  systems,  pertinent  characteristics 
of  the  particular  system  and  its  use,  and 
measures  to  lessen  any  annoyance,  such 
as  shielding  or  angular  adjustments. 

b.  Visual  Impacts.  Visual,  or  aesthetic, 
impacts  are  inherently  more  difficult  to 
define  because  of  the  subjectivity 
involved.  Aesthetic  impacts  deal  more 
broadly  with  the  extent  that  the 
development  contrasts  with  the  existing 
environment  and  whether  the 
commimity  jurisdictional  agency 
considers  this  contrast  objectionable. 
Public  involvement  and  consultation 
with  appropriate  Federal,  State,  local, 
and  tribal  agencies  may  help  determine 
the  extent  of  these  impacts.  The  art  and 
science  of  analjrzing  visual  impacts  is 
continuously  improving  and  the 
responsible  FAA  official  should 
consider,  based  on  scoping  or  other 
public  involvement,  the  degree  to  which 
available  tools  should  be  used  to  more 
objectively  analyze  subjective  responses 
to  proposed  visual  changes. 


12.3    Analysis  of  Significant  Impacts 

When  an  action  is  determined  to  have 
significant  light  or  visual-related 
impacts,  use  the  following  applicable 
instructions: 

a.  Light  Emissions.  The  EIS 
description  of  potential  annoyance  from 
airport  lighting  and  measures  to 
minimize  the  effects  should  be 
docimiented  in  a  similar  fashion  in  an 
EIS  to  that  in  an  EA.  Further 
consideration  may  concentrate  on 
previously  unconsidered  mitigation 
measures  and  alternatives.  It  is  possible 
that  the  responsible  FAA  official  will 
judge  that  a  special  lighting  study  is 
warranted. 

b.  Visual  Impacts.  The  impact 
discussion  will  normally  include 
appropriate  presentation  of  the 
application  of  design,  art,  architecture 
and  landscape  architecture  in  mitigating 
adverse  visual  and  other  impacts  and 
encouraging  enhancement  of  the 
environment. 


Section  13. — Natural  Resources,  Energy  Supply,  and  Sustainable  Design 

Statute 

Regulation 

Oversigtit  agency 

See  requirements  below. 

13.1    Requirements 

Executive  Order  13123,  Greening  the 
Government  Through  Efficient  Energy 
Management  (64  FR  30851,  June  8, 
1999),  encourages  each  Federal  agency 
to  expand  the  use  of  renewable  energy 
withhi  its  fecilities  and  in  its  activities. 
E.0. 13123  also  requires  each  Federal 
agency  to  reduce  petroleum  use,  total 
energy  use  and  associated  air  emissions, 
and  water  consumption  in  its  facilities. 

It  is  also  the  policy  of  the  FAA, 
consistent  with  NEPA  and  the  CEQ 
regulations,  to  encourage  the 


development  of  facilities  that  exemplify 
the  highest  standards  of  design 
including  principles  of  sustainability. 
All  elements  of  the  transportation 
system  should  be  designed  with  a  view 
to  their  aesthetic  impact,  conservation 
of  resources  such  as  energy,  pollution 
prevention,  harmonization  with  the 
community  environment,  and 
sensitivity  to  the  concerns  of  the 
traveling  public.  This  is  in  keeping  with 
section  102(2)(A)  of  NEPA,  which 
requires  all  agencies  to  "*  *  *  utilize  a 
systematic  interdisciplinary  approach. 


which  will  ensure  the  integrated  use  of 
the  natural  and  social  sciences  and  the 
environmental  design  arts  in  planning 
and  in  decisionmaldng.  *  *  *" 

Permits/Certificates:  Not  Applicable. 
13.2    FAA  Responsibilities 

Principles  of  environmental  design 
and  sustainability,  including  pollution 
prevention,  waste  minimization,  and 
resource  conservation  should  be 
followed  generally  in  project  or  program 
planning.  For  purposes  of  the  EA  or  EIS, 
the  proposed  action  will  be  examined  to 
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identify  any  proposed  major  changes  in 
stationary  facilities  or  the  movement  of 
aircraft  and  groimd  vehicles  that  would 
have  a  measurable  effect  on  local 
supplies  of  energy  or  natural  resources. 
If  there  are  major  changes,  power 
companies  or  other  suppliers  of  energy 
will  be  contacted  to  determine  if 
projected  demands  can  be  met  by 
existing  or  pleumed  source  facilities. 
The  use  of  natiu^l  resources  other  than 
for  fuel  need  be  examined  only  if  the 
action  involves  a  need  for  unusual 
materials  or  those  in  short  supply.  For 
example,  if  a  large  voliune  of  water  will 
be  required,  the  availability  of  a  supply 


of  water  from  existing  or  plaimed  water 
facilities  or  from  surface  or  groundwater 
sources  should  be  considered. 
Therefore,  evaluation  of  significant 
energy,  water,  and  other  resource  use  for 
major  construction  actions  is  important. 

For  most  actions,  changes  in  energy 
demands  or  other  natxiral  resource 
consujnption  will  not  result  in 
significant  impacts.  If  an  EA  identifies 
problems  such  as  demands  exceeding 
supplies,  additional  analysis  may  be 
required  in  an  EIS.  Otherwise,  it  may  be 
assumed  that  impacts  are  not 
significant. 


13.3    Analysis  of  Significant  Impacts 

Analysis  in  an  EIS  includes  detail 
needed  to  fully  explain  the  degree  of  the 
problem  and  measures  to  be  taken  to 
minimize  the  impact.  Measures  such  as 
more  efficient  airfield  design,  groimd 
access  improvements,  or  energy  and 
resource  efficient  building  design  will 
be  considered  and  described  where 
applicable  and  incorporated  in  the 
action  to  the  extent  possible.  The 
Department  of  Energy-  (DOE)  may  be  a 
cooperating  agency  and  be  of  assistance 
in  determining  additional  specific 
analysis  needed  for  energy  use  and  in 
judging  the  seriousness  of  impacts. 


Section  14. — Noise 

Statute 

Regulation 

Oversight  agency 

49  U.S.C.  47501^7507  (Aviation  Safety  and 

14  CFR  part  150 

Federal  Aviation  Administration. 

Noise  Abatement  Act  of  1979,  as  amended) 

Noise  Control  and  Compatibility  Planning  for 

49  U.S.C.  40101  et  seq.,  as  amended  by  PL 

Airports  Advisory  Circular,  1 50/5020 

103-305  (Aug.  23,  1994)  (The  Federal  Avia- 

14 CFR  part  161  Notice  and  Approval  of  Air- 

tion Act  of  1 958) 

port  Noise  and  Access  Restrictions 

The  Control  and  Abatement  of  Aircraft  Noise 

and  Sonic  Boom  Act  of  1968 

49  U.S.C.  47101  et  seq.,  as  amended  by  PL 

103-305  (Aug.  23,  1994)  (The  Airport  and 

Ainway  Improvement  Act) 

49  U.S.C.  2101  et  seq.  (Airport  Noise  and  Ca- 
pacity Act  of  1990) 

Environmental  Protection  Agency. 

49  U.S.C.  44715  (The  Noise  Control  Act  of 

1972) 

14.1  Requirements 

For  aviation  noise  analysis,  the  FAA 
has  determined  that  the  cumulative 
noise  energy  exposure  of  individuals  to 
noise  resulting  from  the  operation  of  an 
airport  must  be  established  in  terms  of 
yearly  day/night  average  sound  level 
(DNL).  The  FAA  recognizes  CNEL 
(community  noise  equivalent  level)  as 
an  alternative  metric  for  California.  An 
initial  noise  analysis  during  the 
environmental  assessment  process 
should  be  accomplished  to  determine 
whether  further,  more  detailed  analysis 
is  necessary. 

The  Interagency  Memorandum  of 
Agreement  between  the  FAA  and  the 
Department  of  the  Interior's  National 
Park  Service,  Fish  and  Wildlife  Service, 
and  the  Bureau  of  Land  Management 
(January  1993)  requires  the  FAA  to 
coordinate  efforts  to  minimize  aviation 
impacts  over  lands  controlled  by  these 
agencies  within  the  Department  of  the 
Interior. 
.    Permits/Certificates.  Not  applicable. 

14.2  FAA  Responsibilities 

If  significant  noise  impacts  are 
expected,  the  FAA  official  must  prepare 
a  detailed  noise  analysis  as  part  of  an 
EIS  in  accordance  with  the  following 


requirements.  An  EIS  need  not  be 
prepared  if  the  proposed  action 
incorporates  mitigation  that  reduces  the 
noise  impact  below  significant  noise 
impact  threshold  levels. 

All  detailed  noise  analyses  must  be 
performed  using  the  most  current 
version  of  the  FAA's  Integrated  Noise 
Model  (INM)  or  Heliport  Noise  Model 
(HNM)  to  develop  noise  exposure 
contours  at  and  around  airports  and 
heliports,  respectively.  Use  of  an 
equivalent  methodology  and  computer 
model  must  receive  prior  written 
approval  from  the  FAA's  Office  of 
Environment  and  Energy  (AEE). 
Preceedence  evaluation  with  FAA 
screening  methodologies,  e.g..  Area 
Equivalent  Method  (AEM)  and  Air 
Traffic  Noise  Screening  (ATNS),  may  be 
appropriate.  Use  of  equivalent  screening 
methodologies  must  receive  prior 
written  approval  bom  AEE. 

All  computer  model  input  data 
should  be  collected  early  in  the 
envinmmental  process  and  should 
reasonably  reflect  current  and  forecasted 
conditions  relative  to  the  proposed 
action  and  alternatives.  Unless  it  can  be 
justified,  all  noise  analyses  must  be 
performed  using  the  FAA's  INM  and/or 
HNM  standard  and  default  data. 


Modification  to  standard  or  default  data 
requires  written  approval  from  AEE. 
EA  and  EIS  preparers  vnW  provide 
input  docmnentation  with  one  copy  of 
the  INM/HNM  input  files  used  in  the 
noise  analyses  and  the  corresponding 
case  echo  reports  to  the  FAA  official  on 
electronic  media  specified  by  that 
official.  If  equivalent  methodologies  or 
the  use  of  non-standard  or  non-default 
data  are  approved,  a  description  of  the 
methodology  or  additional,  non- 
standard, or  non-default  data  must  be 
submitted  along  with  a  copy  of  AEE's 
approval. 

14.3  Significant  Impact  Thresholds 

A  significant  noise  impact  would 
occiu  if  analysis  shows  that  the 
proposed  project  vtrill  cause  noise 
sensitive  areas  to  experience  an  increase 
in  noise  of  DNL  1.5  dB  or  more  at  or 
above  DNL  55  dB  noise  exposure.  For 
example,  an  increase  from  63.5  dB  to  65 
dB  is  considered  a  significant  impact. 

14.4  Analysis  of  Significant  Impacts 

For  proposed  actions  which  result  in 
a  general  overall  increase  in  daily 
aircraft  operations  or  the  use  of  larger/ 
noisier  aircraft,  as  long  as  there  are  no 
changes  in  ground  tracks  or  flight 
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profiles,  the  initial  analysis  may  be 
perfbnned  using  the  FAA's  Area 
Equivalent  Method  (AEM)  computer 
model.  The  time  of  day  is  also  part  of 
the  equation  used  in  the  AEM  method. 
If  the  AEM  calculations  indicate  that  the 
proposed  action  would  result  in  less 
than  a  17  percent  (approximately  a  DNL 
1  dB)  increase  in  the  DNL  65  dB  contour 
area,  it  may  be  concluded  that  there 
would  be  no  significant  impact  over 
noise  sensitive  areas  and  that  no  further 
noise  analysis  is  required.  If  the  AEM 
calculations  indicate  an  increase  of  17 
percent  or  more,  or  if  the  proposed 
action  is  sikJi  that  use  of  the  AEM  is  not 
appropriate,  then  the  proposed  action 
must  be  analyzed  using  the  INM  or 
UNM  to  determine  if  significant  noise 
impacts  will  result. 

The  determination  of  significance 
must  be  obtained  through  the  use  of 
INM  or  HNM  noise  contours  and/or  grid 
point  analysis  along  with  local  land  use 
-information  and  general  guidance 
contained  in  Appendix  A  of  14  CFR  part 
150.  Special  consideration  may  need  to 
be  given  to  whether  Part  150  land  use 
compatibility  categories  need 
adjustment  when  evaluating  the  noise 
impact  on  properties  of  unique 
significance  sudi  as  national  parks, 
national  wildlife  refuges,  and  Tribcd 
sacred  sites.  Part  150  land  use 
guidelines  are  not  applicable  to 
determining  impacts  on  wildlife.  In 
general,  studies  to  date  indicate  that 
aircraft  noise  has  a  minimal  impact  on 
animals.  When  instances  arise  in  which 
aircraft  noise  is  a  concern  with  respect 
to  wildlifs  impacts,  available  studies 
dealing  with  specific  species  should  be 
reviewed  and  used  in  the  analysis. 

In  accordance  with  the  1992  FICON 
(Federal  Interagency  Committee  on 
Noise)  reconmiendations,  examination 
of  noise  levels  between  DNL  65  and  60 
dB  should  be  done  if  determined  to  be 
appropriate  after  application  of  the 
FICON  screening  procedure  (FICON  p. 
3-5).  If  screening  shows  that  noise 
smisitive  areas  at  or  above  DNL  65  dB 
will  have  an  increase  of  DNL  1.5  dB  or 
more,  further  analysis  should  be 
conducted  to  identify  noise-sensitive 
areas  between  DNL  60-^5  dB  having  an 
increase  of  DNL  3  dB  or  more  due  to  the 
proposed  action.  The  FAA  then  uses 
this  information  during  its 
consideration  of  potential  mitigation  for 
those  areas  (FICON  p.  3-7). 

The  INM  or  HNM  will  be  used  to 
produce  the  following  information: 

a.  Noise  exposure  contours  at  the  DNL 
75  dB,  DNL  70  dB.  and  DNL  65  dB 
levels.  Additional  contours  are  optional 
and  considered  on  a  case-by-case  basis. 

b.  Analysis  within  the  proposed 
alternative  DNL  65  dB  contour  to 


identify  noise  sensitive  areas  where 
noise  will  increase  by  DNL  1 .5  dB. 
Increases  of  1.5  dB  that  introduce  new 
noise  sensitive  areas  to  exposure  levels 
of  65  dB  or  more  are  included  in  this 
analysis. 

c.  Analysis  within  the  DNL  60-65  dB 
contoiu's  to  identify  noise  sensitive 
areas  where  noise  will  increase  by  DNL 
3  dB,  only  when  DNL  1.5  dfi  increases 
are  doc\unented  within  the  DNL  65  dB 
contour. 

The  noise  analysis  will  be  conducted 
to  reflect  current  conditions  and  forecast 
conditions  for  all  reasonable 
alternatives,  including  the  prefarred  and 
no  action  alternatives.  This  an^sis 
should  indude  maps  and  other  means 
to  depict  land  uses  within  the  noise 
impact  area.  The  addition  of  flight 
tracks  is  helpful  in  illustratiBg  where 
the  aircraft  normally  fly.  Illustrations 
shall  be  large  enou^  and  clear  enough 
to  be  readily  understood. 

Noise  monitoring  data  may  be 
included  in  an  EA  or  EIS  at  die 
discretion  of  the  responsible  FAA 
official.  Noise  monitering  is  not 
required  and  should  not  be  used  to 
calibrate  the  noise  model. 

DNL  contours  and/or  grid  point 
analysis  will  be  prepared  for  the 
following: 

a.  Current  conditions;  and 

b.  No  Action  conditions  compared 
with  the  proposed  action  and  reasooable 
alternatives.  Comparisons  should  be 
done  for  appropriate  timeframes. 
Timeframes  usually  selected  are  the 
year  of  anticipated  project 
implementation  and  at  least  one  year 
far^r  intoihe  future  by  5  to  10  years. 
Additional  timeframes  may  be  desirable 
for  particular  projects. 

If  the  above  comparisons  show  a  DNL 
1.5  dB  or  greater  increase  over  a  noise 
sensitive  area  within  the  DNL  65  dB 
contour,  a  level  of  significant  noise 
impact  has  been  reached. 

The  following  information  will  be 
disclosed  in  the  EIS  for  each  modeling 
scenario  that  is  analyzed: 

a.  The  number  of  people  living  within 
each  noise  contour  at  or  above  DNL  65 
dB,  including  the  net  increase  or 
decrease  in  the  number  of  people 
exposed  to  that  level  of  noise.  (Use  of 
maps  that  depict  locations  within  a 
commimity  of  noise  sensitive  areas  is 
recommended.) 

b.  The  location  and  number  of  noise 
sensitive  uses  (e.g.,  schools,  churches, 
hospitals,  parks,  recreation  areas)  within 
the  DNL  65  dB  contour. 

c.  Mitigation  measures  in  effect  or 
proposed  and  their  relationship  to  the 
proposal. 

When  a  proposed  FAA  action  would 
resiilt  in  a  significant  noise  increase  and 


is  highly  controversial  on  this  basis,  the 
EIS  should  include  information  on  the 
human  response  to  noise  that  is 
appropriate  for  the  proposal  under 
analysis.  Inclusion  of  data  on 
baclmround  or  ambient  noise  may  be 
helpml. 

14.5    Supplemental  Noise  Analysis 

The  Federal  Interagency  Committee 
on  Noise  (FICON)  report,  "Federal 
Agency  Review  of  Selected  Airport 
Noise  Analysis  Issues,"  dated  August 
1992,  concluded  that  the  Day-Ni^t 
Average  Soimd  Level  (DNL)  is  the 
recommended  metric  and  should 
continue  to  be  used  as  the  primary 
metric  fer  aircraft  noise  exposiire. 
However,  DNL  analysis  may  optionally 
be  supplemented  on  a  case-by-case  basis 
to  characterize  specific  noise  effects. 
Because  of  &e  diversity  of  situations, 
the  variety  of  supplemental  metrics 
available,  and  the  limitations  of 
individual  supplemental  metrics,  the 
FICON  report  concluded  that  the  use  of  . 
supplemental  metrics  to  analyze  noise 
should  remain  at  the  discretion  of 
individual  agencies. 

Supplemental  noise  analyses  se  most 
often  used  to  describe  aircraft  noise 
impacts  lor  specific  noise-sensitive 
locations  or  situations  and  to  assist  in 
the  public's  understanding  of  the  noise 
impact.  Accordingly,  the  description 
should  be  tailorecTto  enhance 
understanding  of  the  pertinent  facts 
surroundingme  changes.  The  FAA's 
selectionof  supplemental  analyses  will 
depend  upon  the  circumstances  of  each 
particular  case.  In  some  cases,  this  may 
be  accomplished  with  a  more  complete 
narrative  description  of  the  noise  events 
contributing  to  the  DNL  contours  with 
additional  tables,  charts,  maps,  or 
metrics.  In  other  cases,  supplemental 
analyses  may  include  the  use  of  metrics 
other  than  DNL.  Use  of  supplemental 
metrics  selected  should  fit  Uie 
circumstances.  There  is  no  single 
supplemental  methodology  that  is 
preferable  for  all  situations  and  these 
metrics  often  do  not  reflect  the 
magnitude,  duration,  or  ftnquency  of  the 
noise  events  under  study. 

Supplemental  analyses  may  be 
accomplished  using  the  various 
capabilities  of  INM  for  specific  grid 
point  analysis.  Noise  analyses  can  be 
used  in  combination  with  geographic 
information  system  (CIS)  design 
programs  such  as  AutoCAD  and  the  U.S. 
Census  TIGER  databases  to  determine 
various  population  impacts  within 
specified  areas. 

The  following  metrics  have  been  used 
in  developing  supplemental  noise 
analyses  for  a  variety  of  reasons  such  as 
sleep  disturbance,  speech  interference. 
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soundproofing,  and  analysis  for  special 
areas  such  as  national  parks: 

a.  SEL  (sound  exposure  level) — ^A 
single  event  metric  that  takes  into 
account  both  the  noise  level  and 
duration  of  the  event  and  referenced  to 
a  standard  duration  of  one  second. 

b.  Lnuoi  {maximum  sound  level}— A 
single  event  metric  that  is  the  highest  A- 
weighted  soimd  level  measured  during 
an  event. 

c.  L«,  (equivalent  sound  level) — ^A 
ciunulative  level  of  a  steady  tone  that 
provides  an  equivalent  amount  of  sound 
energy  for  any  specific  period. 

d.  TA  (time  aDove)— A  single  event 
metric  that  gives  the  duration,  in 
minutes,  for  which  aircraft-related  noise 
exceeded  a  specified  A-weighted  soimd 
level  during  a  given  period. 

e.  SPL  (sound  pressure  level) — One- 
third  octave  band  sound  pressure  levels 
that  form  the  starting  point  for  all  other 
noise  metrics.  SPL  provides  a  detailed 
description  of  the  frequency 
components  of  a  single  complex  sound 
and  are  used  in  assessing  the 
effectiveness  of  soundproofing. 

The  type  and  nature  of  commimity 
activity  potentially  impacted  should  be 
considered.  The  FICON  report  identified 
sleep  distwbance  and  speech 
interference  as  two  areas  where  it  is 
appropriate  to  consider  supplemental 
metrics.  In  the  case  of  sleep  disturbance, 
the  report  referred  the  reader  to  a  dose- 
response  relationship  developed  by  the 
US  Air  Force  Armstrong  Laboratories. 
This  relationship  relates  SEL  to  a 
percent-awakened  nmnber.  No 
provision  is  made  for  combining  the 
effects  of  multiple  events.  To  examine 
speech  interference,  FICON 
recommends  using  a  ciunulative  A- 
weighted  metric  that  is  limited  to  the 
affected  time  period  hours  or  a  Time- 
above  analysis.  Additionally,  FICON 
provides  a  table  that  relates  DNL  to 
speech  interference.  The  guidelines  for 
both  sleep  interference  and 
communication  interference  relate  the 
degree  of  interference  to  single  event 
indoor  noise  levels.  For  modeling 
purposes,  FICON  cites  15-25  dB 
reductions  between  indoor  and  outdoor 
levels.  Single  events  above  85  dB  can  be 
assumed  to  have  some  effect  on 
communication  in  a  classroom. 

14.6    Projects  Not  Requiring  a  Noise 
Analysis 

a.  No  noise  analysis  is  needed  for 
proposals  involving  Design  Group  I  and 
n  airplanes  on  utility  or  transport  type 
airports  whose  forecast  operations  in  the 
period  covered  by  the  EA  do  not  exceed 
90,000  annual  propeller  operations  (247 
average  daily  operations)  or  700  jet 
operations  (2  average  daily  operations). 


These  numbers  of  general  aviation  (GA) 
propeller  and  jet  operations  result  in 
DNL  60  dB  contours  of  less  than  1.1 
square  miles  that  extend  no  more  than 
12,500  feet  from  start  of  takeoff  roll.  The 
DNL  65  dB  contour  areas  would  be  0.5 
(one-half)  square  mile  or  less  and  extend 
no  more  than  10,000  feet  from  start  of 
takeoff  roll.  Note  that  the  Cessna 
Citation  500  and  any  other  jet  aircraft 
producing  levels  less  than  die  propeller 
aircraft  under  study  may  be  coimted  as 
propeller  aircraft  rather  than  jet  aircraft. 

b.  No  noise  analysis  is  needed  for 
proposals  involving  existing  heliports  or 
airports  whose  forecast  helicopter 
operations  in  the  period  covered  by  the 
EA  do  not  exceed  10  annual  daily 
average  operations  with  hover  times  not 
exceeding  2  minutes.  These  numbers  of 
helicopter  operations  result  in  DNL  60 
dB  contours  of  less  than  0.10  (one-tenth) 
square  mile  that  extend  no  more  than 
1,000  feet  from  the  pad.  Note  that  this 
rule  applies  to  the  Sikorsky  S-70  with 
a  maximmn  gross  takeoff  weight  of 
20,224  pounds  and  any  other  helicopter 
weighing  less  or  producing  equal  or  less 
levels. 

14.7  Part  150  Noise  Proposals 

If  the  proposal  requiring  an  EA  or  EIS 
is  the  result  of  a  recommended  noise 
mitigation  measure  included  in  an  FAA- 
approved  14  CFR  part  150  noise 
compatibility  program,  the  noise 
analysis  developed  in  the  program  will 
normally  be  incorporated  in  the  EA  or 
EIS.  The  FAA  responsible  official  must 
determine  whether  this  is  sufficient  for 
EA  or  EIS  noise  analysis  piirposes. 

14.8  FaciUties  (Non-aircraft)  and 
Equipment 

The  provisions  of  the  Noise  Control 
Act  of  1972  (NCA)  (P.L.  92-574),  as 
amended,  apply.  FAA  may  use  State 
and  local  standards  as  a  guide  for 
particular  activities  if  these  standards 
are  at  least  as  stringent  as  Federal 
standards.  The  NCA  provisions  apply  to 
all  land  uses.  FAA  should  give  special 
attention  to  noise  sensitive  sites  in 
developing  mitigation  (e.g.,  scheduling 
machinery  operations  near  hospitals). 


14.9    Flight  Standards 

Flight  Standards  actions  that  are 
subject  to  environmental  procediues 
and  assessments  include  the  issuance  of 
an  air  carrier  operating  certificate,  an 
operating  certificate,  the  approval  of 
operations  specifications  or 
amendments  thereto  that  may 
significantly  change  the  character  of  the 
operational  environment  of  an  airport. 
The  person  responsible  for  issuing  the 
certificate  or  approving  the  operations 
specifications  is  also  responsible  for 


assuring  the  assessment  is  prepared. 
Thorough  coordination  among  Flight 
Standards  District  Office  personnel,  the 
Regional  Flight  Standards  Division  and 
the  Regional  Noise  Abatement  Officer  is 
essential.  Coordination  among  regions  is 
expected  if  action  cross  regional 
boundaries. 

In  preparing  a  noise  analysis  for  an 
assessment,  the  Flight  Standards  District 
Office  personnel  normally  wUl  collect 
information  from  the  operator  that 
includes  airports,  types  of  aircraft  and 
engines,  number  of  scheduled 
operations  per  day,  and  the  number  of 
day/night  operations.  The  information 
should  also  include  the  operator's  long 
range  plans  and  operation  assumptions 
that  are  sufficiently  conservative  to 
encompass  reasonably  foreseeable 
changes  in  operations. 

If  the  carrier  declines  to  furnish  the 
information,  or  if  the  furnished 
information  on  operations  at  the  airport 
does  not  address  night  operations,  or  if 
the  information  otherwise  patenUy 
imderstates  the  potential  operations 
(when  compared  with  carrier's 
operations  at  other  airports  or  with 
other  carrier's  operations  at  that  airport), 
the  responsible  Federal  official  will 
develop  an  operational  assumption 
which  includes  night  operations  and 
which  is  otherwise  consistent  with  the 
typical  operations  of  similar  carriers  at 
similar  airports.  This  op>erational 
assumption  will  be  used  in  the 
environmental  assessment  after 
coordination  with  the  affected  air 
carrier.  U  the  air  carrier  objects  to  the 
use  of  this  operational  assumption  in 
the  assessment,  the  carrier  may  specify 
that  a  lesser  level  of  operations  be  used 
in  the  assessment,  provided  that  the 
carrier  agrees  that  this  lesser  level  will 
serve  as  a  limit  on  the  operations 
specifications.  If  the  carrier  refuses  such 
a  limitation,  the  FAA  will  include  all 
reasonably  foreseeable  operations  in  the 
assessment.  In  this  situation  the 
assessment  shall  state  the  operational 
assumption  was  developed  solely  for 
the  purpose  of  environmental  analyses 
and  that  it  is  not  to  be  viewed  as  a 
service  commitment  by  the  carrier. 
If  an  EIS  is  required,  the  affected 
operator  shoiild  be  advised  as  soon  as 
possible  and  should  be  requested  for 
any  additional  required  information. 
District  Office  personnel  will 
coordinate,  as  necessary,  any  activity 
with  the  operator.  The  certificate  will 
not  be  issued  or  the  operations 
specifications  approved  until  all  issues 
and  questions  associated  with  the  EIS 
are  fully  resolved  and  the  Regional 
Director  has  concurred  with  the 
issuance  or  approval. 
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Section  15.— Secondary  (Induced)  Impacts 

Statute 

Regulation 

Oversight  agency 

See  requirements  below. 

Major  development  proposals  often 
involve  the  potential  for  induced  or 
secondary  impacts  on  surrounding 
commimities.  When  such  potential 
exists,  the  EA  shall  describe  in  general 
terms  such  factors.  Examples  include: 


shifts  in  patterns  of  population 
movement  and  growth;  public  service 
demands;  and  dbanges  in  business  and 
economic  activity  to  the  extent 
influenced  by  the  airport  development, 
hiduced  impacts  will  normally  not  be 


significant  except  where  there  are  also 
significant  impacts  in  other  categories, 
especially  noise,  land  use,  or  direct 
social  impacts.  In  such  circimistances, 
an  EIS  may  be  needed. 

4: 


Section  16.— Socioeconomic  Impacts.  Environmental  Justice,  and  Children's  Environmental  Health  and  Safety  Risks 


Statute 


Uniform  Relocation  Assistance  and  Real  Prop- 
erty Acquisition  Policies  Act  of  1970 

[42  U.S.C.  4601] 

[PL  91-528  amended  by  the  Surface  Transpor- 
tation and  Uniform  Relocation  Act  Amend- 
ments of  1987,  PL  100-117] 

Executive  Order  12898,  Federal  Actions  to  Ad- 
dress Environmental  Justice  in  Minority  Pop- 
ulations and  Low-Income  Populations  (59  FR 
7629,  Febaiary  16,  1994) 


Regulation 


FAA  Advisory  Circular  150/5100-17 
49  CFR  part  24 

FAA  Order  5100.37A,  Land  Acquisition  and 
Relocation  Assistance  for  Airport  Projects 


Order  DOT  5610.2.  April  15,  1997 

CEO  Environmental  Justice:  Guidance  Under 
the  National  Environmental  Policy  Act,  De- 
cember 10,  1997 


Oversight  Agency 


Federation  Aviation  Administration. 


Department  of  Transportation. 
Council  on  Environmental  Quality. 
Environmental  Protection  Agency. 


16.1    Requirements 

'If  acquisition  of  real  property  or 
displacement  of  persons  is  involved,  49 
CFR  part  24  implementing  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
amended  must  be  met.  Otherwise,  the 
FAA,  to  the  fullest  extent  possible, 
observes  all  local  and  State  laws, 
regulations,  and  ordinances  concerning 
zoning,  transportation,  economic 
development,  housing,  etc.  when 
planning,  assessing,  or  implementing 
the  proposed  action.  (This  requirement 
does  not  cover  local  zoning  laws,  set- 
back ordinances,  and  building  codes 
because  the  Federal  government  is 
exempt  firom  them.) 

Additional  requirements  and 
responsibilities  are  established  by 
Executive  Order  12898,  Federal  Actions 
to  Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations,  and  the  accompanjring 
Presidential  Memorandum,  Order  DOT 
5610.2.  Environmental  Justice,  and 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  in  accordance 
with  40  CFR  1508.27.  These  may  apply 
to  other  impact  categories,  such  as 
noise,  air  quality,  water,  hazardous 
materials,  and  cultural  resources. 
During  the  initial  review  described  in 
paragraph  201  of  this  order,  the 


responsible  FAA  official  should 
consider  demographic  information  for 
the  purposes  of  anticipating  potential 
public  concerns,  such  as  environmental 
justice  and  children's  environmental 
health  risks. 

Executive  Order  12898  and  the 
accompanying  Presidential 
Memorandum,  and  Order  DOT  5610.2 
require  FAA  to  provide  for  meaningful 
public  involvement  by  minority  and 
low-income  populations  and  analysis, 
including  demographic  analysis,  that 
identifies  and  addresses  potential 
impacts  on  these  populations  that  may 
be  disproportionately  high  and  adverse. 
Included  in  this  process  is  the 
disclosure  of  the  effects  on  subsistence 
patterns  of  consumption  of  fish, 
vegetation,  or  wildUfe,  and  to  ensure 
effective  public  participation  and  access 
to  this  information.  The  Presidential 
Memorandum  that  accompanied  E.O. 
12898  and  the  CEQ  and  EPA  Guidance 
encourage  the  consideration  of 
environmental  justice  impacts  in  EAs, 
especially  to  determine  whether  a 
disproportionately  high  and  adverse 
inipact  may  occur. 

Executive  Order  13045  requires  FAA 
to  ensure  that  its  policies,  programs, 
activities,  and  standards  address 
disproportionate  risks  to  children  that 
result  from  environmental  health  risks 
and  safety  risks.  The  E.O.  established  a 
coordinating  mechanism  overseen  by 


EPA  to  develop  a  coordinating 
mechanism  imtil  such  time  as  [NEPA] 
guidance  is  available.  FAA  will  rely  on 
currently  available  information 
consistent  with  40  CFR  1502.22 
concerning  incomplete  and  unavailable 
information  and  1502.24  concerning 
methodology  and  scientific  accuracy. 

The  responsible  FAA  official  should 
consiilt  the  provisions  in  Executive 
Order  13084,  "Consultation  and 
Coordination  with  Indian  Tribal 
Governments"  (63  FR  27655,  May  19, 
1998),  and  the  Presidential 
Memorandum  of  April  29, 1994, 
Govemment-to-govemment  Relations 
with  Native  American  Tribal 
Governments.  Agencies  are  required,  in 
formulating  policies  significantly  or 
imiquely  affecting  Indian  tribal 
governments,  to  be  guided,  to  the  extent 
permitted  by  law,  by  principles  of 
respect  for  Indian  tribal  self-government 
and  sovereignty,  for  tribal  treaty  and 
other  rights,  and  for  responsibilities  that 
arise  from  the  imique  legal  relationship 
between  the  Federal  Government  and 
Indian  tribal  governments.  The  EO 
requires  Federal  agencies  to  consult  on 
a  govemment-to-govenunent  basis  with 
Indian  tribal  governments  to  provide 
meaningful  and  timely  input  in  the 
development  of  regxilatory  policies  on 
matters  that  significantly  or  uniquely 
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affect  their  communities  {see  63  FR 
27655,  May  19,  1998). 

The  FAA  follows  ANSI/IEEE 
(American  National  Standards  Institute/ 
Institute  of  Electrical  and  Electronic 
Engineers)  guidelines  for  evaluating 
impacts  of  electromagnetic  fields 
associated  with  communication, 
navigation,  and  surveillance  facilities  in 
accordance  with  40  CFR  1508.27(b)(2). 
For  additional  information,  the 
responsible  FAA  official  should  refer  to 
Chapter  14,  Radiation  Safety  Program,  of 
FAA  Order  3900.19B,  FAA 
Occupational  Safety  and  Health 
Program  (April  29, 1999). 

Permits/Certificates:  Not  Applicable. 

16.2    FAA  Responsibilities 

The  responsible  FAA  official  consults 
with  local  transportation,  housing,  and 
economic  development,  relocation  and 
social  agency  officials,  and  community 
groups  regarding  the  social  impacts  of 
the  proposed  action.  The  principal 
social  impacts  to  be  considered  are 
those  associated  with  relocation  or  other 
community  disruption,  transportation, 
planned  development,  and  employment. 
The  environmental  document  provides 
estimates  of  the  numbers  and 
characteristics  of  individuals  and 
families  to  be  displaced,  the  impact  on 
the  neighborhood  and  housing  to  which 
relocation  is  likely  to  take  place,  and  an 
indication  of  the  ability  of  that 
neighborhood  to  provide  adequate 
relocation  housing  for  the  families  to  be 
displaced.  The  environmental  document 
includes  a  description  of  special 
relocation  advisory  services  to  be 
provided,  if  any,  for  the  elderly, 
handicapped,  or  illiterate  regarding 
interpretation  of  benefits  or  other 
assistance  available. 

The  Presidential  Memorandum  that 
accompanied  E.O.  1^898  encourages  the 
consideration  of  environmental  justice 
impacts  in  EAs,  especially  to  determine 
whether  a  disproportionately  high  and 
adverse  impact  may  occur.  Although 
such  an  analysis  is  not  required  in  an 
environmental  assessment,  it  may  be 
helpful  in  determining  whether  there  is 
a  potentially  significant  impact.  To 
implement  Executive  Order  12898,  the 
accompanying  Presidential 


Memorandum,  and  Order  DOT  5610.2, 
where  there  is  a  potentiaUy  significant 
impact  as  part  of  its  EIS  process.  FAA 
must  provide  for  meaningful  public 
involvement  by  minority  and  low- 
income  populations  and  for  analysis, 
including  appropriate  demographic 
analysis  of  the  potential  effects,  to 
identify  and  address  potential  impacts 
on  these  populations  that  may  be 
disproportionately  high  and  adverse, 
and  then  disclose  this  information  to 
potentially  affected  populations  for 
proposed  actions  that  are  likely  to  have 
a  substantial  effect  and  for  CERCLA 
sites.  The  responsible  FAA  official 
should  follow  the  procedures  outlined 
in  appendix  10  for  analyzing  the 
potential  impacts,  offsetting  benefits, 
potential  alternatives,  and  substantial 
need.  Additional  guidance  may  be 
obtained  from  CEQ  Environmental 
Justice:  "Guidance  Under  the  National 
Environmental  Policy  Act." 

FAA  must  identify  and  assess 
potential  environmental  health  risks  to 
children,  which  are  defined  to  mean 
risks  to  health  that  are  attributable  to 
products  or  substances  that  the  child  is 
likely  to  come  in  contact  with  or  ingest, 
such  as  air,  food,  water,  soil,  and 
products.  In  addition,  an  analysis  of  the 
environmental  health  effects  of  a 
planned  regulation  and  an  explanation 
of  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  agency  are  required 
when  the  proposed  action  is  a 
substantive  regulatory  action,  that  is,  a 
rulemaking  that  may  be  economically 
significant  under  Executive  Order 
12866,  Regulatory  Planning  and  Review, 
or  concern  an  environmental  health  risk 
that  an  agency  has  reason  to  believe  may 
disproportionately  affect  children. 

16.3    Significant  Impact  Thresholds 

Factors  to  be  considered  in 
determining  impact  in  this  category 
include,  but  are  not  limited  to,  the 
following: 

a.  Extensive  relocation  of  residents  is 
required,  but  sufficient  replacement 
housing  is  unavailable. 

b.  Extensive  relocation  of  community 
businesses,  and  that  relocation  would 


create  severe  economic  hardship  for  the 
affected  communities. 

c.  Disruptions  of  local  traffic  patterns 
that  substantially  reduce  the  levels  of 
service  of  the  roads  serving  the  airport 
and  its  surroimding  communities. 

d.  A  substantial  loss  in  commimity 
tax  base. 

16.4    Analysis  of  Significant  Impacts 

This  category  is  triggered  when  the 
potential  for  significant  impact  exists, 
because  of  extensive  relocation  impacts, 
fragmentation  of  neighborhoods  and 
commimities,  adverse  and 
disproportionately  high  impact  on 
minority  or  low  income  communities,  or 
other  community  disruption,  is 
identified.  In  these  cases,  additional 
analysis  is  needed  to  describe  the  degree 
of  impact  and  to  identify  mitigation  or 
alternative  that  could  minimize  such 
adverse  effects.  Such  actions  do  not 
necessarily  trigger  preparation  of  an  EIS 
(e.g.,  the  impacts  of  a  rulemaking  that 
only  affects  children's  safety  risks  (such 
as  child  safety  seat  rules)  and  does  not 
raise  enviroimiental  health  risk  issues 
could  be  addressed  in  the  regulatory 
evaluation  rather  than  in  an  EA  or  EIS). 

If  an  insufficient  supply  of  general 
available  relocation  housing  is 
indicated,  a  thorough  analysis  of  efforts 
made  to  remedy  the  problem  will  be 
reflected  in  the  EIS  including,  if 
necessary,  provision  for  housing  of  last 
resort  as  authorized  by  section  206(a)  of 
the  Uniform  Relocation  Assistance  and 
Real  Property  Acquisition  Policies  Act 
ff  business  relocation  would  cause 
appreciable  economic  hardship  on  the 
community,  if  sigmficant  changes  in 
employment  would  result  directly  from 
the  action,  or  if  community  disruption 
is  considered  substantial,  the  EIS  will 
include  a  detailed  explanation  of  the 
effects  and  the  reasons  why  sigmficant 
impacts  cannot  be  avoided. 

When  the  EA  indicates  substantial 
induced  or  secondary  effects  directly 
attributable  to  the  proposal,  a  detailed 
analysis  of  such  effects  will  be  included 
in  the  EIS.  As  pertinent  and  to  the 
extent  known  or  reasonably  foreseeable, 
such  factors  as  effects  on  regional 
growth  and  development  patterns,  and 
spin-off  jobs  created  will  be  described. 
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Section  17. — Water  Quality 


SMule 


Federal  Water  Pollution  Control  Act,  as  amend- 
ed. kno««n  as  the  Clean  Water  Act 

(33  U.S.C.  1251-1387] 

(PL  90-500,  as  amended  by  ttie  Clean  Water 
Floodptains  and  Ftoodnmys  Act  of  1977,  33 
U.S.C.  1252.  PL  95-217.  and  PL  100-4];  as 
amended  t>y  the  Oil  PoNution  Act  of  1990 
(aectton  311  of  ttie  Clean  Water  Act) 

Safe  DfMdng  Water  Act,  as  amended  (SOWA, 
also  known  as  the  Public  Health  Sendee  Act) 

(42  U.S.C.  300f  to  3001-26] 

(PL  104-182] 

Fish  and  WNdWe  Coordination  Act  of  1980 

(16  U.S.C.  661-666C] 

(PL  85-624] 

49  use  47106(cK1)(B)  (former  Airport  and  Air- 
ways Improvement  Act  of  1982.  section 
509(7)(A)) 


Regulation 


40  CFR  parts  110-112.  116,  117,  122,  .129, 
136.  and  403 


Oversight  agency 


Environmental  Protection  Agency. 
State  and  Tr1t>ai  Water  Quality  Agencies. 


17.1    Requirements 

The  Federal  Water  Pollution  Control 
Act,  as  amended  (commonly  referred  to 
as  the  Clean  Water  Act),  provides  the 
authority  to  establish  water  quality 
standards,  control  discharges,  develop 
waste  treatment  management  plans  and 
practices,  prevent  or  minimize  the  loss 
of  wetlands,  location  with  regard  to  an 
aquifer  or  sensitive  ecological  area  such 
as  a  wetlands  area,  and  regulate  other 
issues  concerning  water  quality. 

If  the  proposed  Federal  action  would 
impound,  divert,  drain,  control,  or 
otherwise  modify  the  waters  of  any 
stream  or  other  body  of  water,  the  Fish 
and  Wildlife  Coordination  Act  applies, 
unless  the  project  is  for  the 
impoimdment  of  water  covering  an  area 
of  less  than  ten  acres.  The  Fish  and 
Wildlife  Coordination  Act  requires  the 
responsible  FAA  official  to  consult  with 
the  Fish  and  Wildlife  Service  (FWS)  and 
the  applicable  State  agency  to  identify 
means  to  prevent  loss  or  damage  to 
wildlife  resources  residting  from  the 
proposal. 

It  there  is  the  potential  for 
contamination  of  an  aquifer  designated 
by  the  Enviroimiental  Protection  Agency 
(EPA)  as  a  sole  or  principal  drinking 
water  resource  for  the  area,  the 
responsible  FAA  official  needs  to 
consult  with  the  EPA  regional  office  as 
required  by  section  1424(e)  of  the  Safe 
Drinking  Water  Act,  as  amended. 

Permits/Certificates:  a.  To  comply 
with  49  use  47106(c)(1)(b),  formerly 
section  509(b)(7)(A)  of  the  1982  Airport 
Improvement  Act,  an  airport  sponsor 
proposing  construction  of  a  new  airport, 
a  new  nmway,  or  a  major  runway 
extension  must  obtain  a  water  quality 
certificate  from  the  State  in  which  such 
airport  projects  would  be  located.  The 
FAA  can  not  approve  these  projects, 


imless  the  sponsor  has  obtained  that 
certificate.  Environmental  documents 
prepared  for  these  projects  must  contain 
evidence  from  the  governor  or  the 
agency  responsible  for  protecting  water 
quality  that  the  project  would  be 
located,  designed,  constructed,  and 
operated  in  compliance  with  applicable 
water  quality  standards. 

Also,  regardless  of  the  type  of  airport 
project  proposed,  project  proponents 
applying  for  a  NPDES  permit  or  a 
section  404  permit  must  obtain  a  water 
quality  certificate  (WQC)  to  comply 
with  section  401  of  the  Clean  Water  Act. 
Section  401  requires  issuance  of  a  WQC 
as  part  of  the  permit  issuance  process. 

b.  A  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit 
imder  section  402  of  the  Clean  Water 
Act  is  required  for  point-source 
discharges  into  navigable  waters.  A 
section  404  permit  is  required  to  place 
dredged  or  fill  material  in  navigable 
waters  including  jurisdictional  wetlands 
(see  33  CFR  330.4  for  information  on 
water  quality  certificates  requirements 
for  Nationwide  permits).  A  section  10 
permit  under  the  Rivers  and  Harbors 
Act  of  1899  is  required  for  obstruction 
or  alteration  of  navigable  waters. 

c.  Other  State  and  local  permits 
pertaining  to  water  quality  also  may  be 
required. 

17.2    FAA  Responsibilities 

The  EA  includes  sufficient 
description  of  a  proposed  action's 
design,  mitigation  measures,  including 
best  management  practices  developed 
for  non-point  sources  under  section  319 
of  the  CWA,  and  construction  controls 
to  demonstrate  that  State  or  Tribal  water 
quality  standards  and  any  Federal, 
Tribal,  State,  and  local  permit 
requirements  will  be  met.  Consultation 


with  the  Federal,  Tribal,  State,  or  local 
officials  will  be  undertaken  if  there  is 
the  potential  for  contamination  of  an 
aquifer  designated  by  the  EPA  as  a  sole 
or  principal  drinking  water  resource  for 
the  area  pursuant  to  section  1424(e)  of 
the  Safe  Drinking  Water  Act,  as 
amended.  Consultation  virith  appropriate 
officials  is  necessary  to  determine 
which  permits  apply.  The  EA  reflects 
the  results  of  consultation  with 
regulating  and  permitting  agencies  and 
with  agencies  that  must  review  permit 
applications,  such  as  the  FWS,  the 
Army  Corps  of  Engineers,  and  Tribal, 
State  and  local  officials,  which  may 
have  specific  concerns.  Such 
consultation  should  be  started  at  an 
early  stage  of  the  EA.  The  responsible 
FAA  Official  must  ensure  that  the 
applicable  water  quality  certificate  is 
issued  before  FAA  approves  the 
proposed  action.  For  projects  involving 
a  new  airport,  a  new  runway,  or  a  major 
nmway  extension,  the  responsible  FAA 
Official  must  ensure  the  environmental 
document  contains  the  reasonable 
assurance  letter  mentioned  in  paragraph 
7.1  of  this  section. 

17.3    Significant  Impact  Thresholds 

Water  quality  regulations  and 
issuance  of  permits  will  normally 
identify  any  deficiencies  in  the  proposal 
with  regard  to  water  quality  or  any 
additional  information  necessary  to 
make  judgments  on  the  significance  of 
impacts.  If  the  EA  and  early 
consultation  show  that  there  is  a 
potential  for  exceeding  water  quality 
standards,  identify  water  quality 
problems  that  cannot  be  avoided  or 
satisfactorily  mitigated,  or  indicate 
difficulties  in  obtaining  required 
permits,  an  EIS  may  be  required. 
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1 7.4    Analysis  of  Significant  Impacts 

When  the  thresholds  indicate  that  the 
potential  exists  for  significant  water 
quality  impacts,  additional  analysis  in 
consultation  with  State  or  Federal 
agencies  responsible  for  protecting 
water  quality  will  be  necessary.  These 


agencies  may  require  specific 
information  or  studies. 

In  the  MOA  between  the  DOT  and  the 
Department  of  the  Army  on  section  404 
Permit  Processing,  there  is  a  provision 
for  elevating  permit  applications  with 
the  Department  of  the  Army.  When  an 
Army  District  Engineer  proposes  to 
deny  permit  or  condition  one  that 


woiild  cause  substantial,  unacceptable 
conditions  to  the  DOT  agency,  the 
responsible  FAA  ofBcial  shall  advise  the 
appropriate  FAA  program  office  in 
Washington,  D.C.  That  office  will 
provide  whatever  follow-up  action  may 
be  necessary  at  the  Washington,  D.C, 
level  to  resolve  the  difierenoes. 


Section  18.— Wetlands 

Statute 

Regulation 

Oversight  agency 

Clean  Water  Act,  section  404 

[33  U.S.C.  1344] 

[PL  92-600.  as  amended  by  PL  95-217  and  PL 

100-4] 
Rivers  and  Hart>ors  Act  of  1899,  section  10 
Executive  Order  11990,  Protection  of  Wetlands 

(May  24,  1977)  (42  FR  26961) 

33  CFR  parts  320-330 

Order  DOT  5660.1A,  Preservation  of  tt»e  Na- 
tion's Wetlands 

Army  Corps  of  Engineers. 

Coast  Guard. 

Environmental  Protection  Agency. 

18.1    Requirements 

Executive  Order  (E.O.)  11990,  Order 
DOT  5660.1  A,  the  Rivers  and  Harbors 
Act  of  1899,  and  the  Clean  Water  Act 
address  activities  in  wetlands.  E.O. 
11990  requires  Federal  agencies  to 
ensure  their  actions  minimize  the 
destruction,  loss,  or  degradation  of 
wedands.  It  also  assure  the  protection, 
preservation,  and  enhancement  of  the 
Nation's  wetlands  to  the  fullest  extent 
practicable  during  the  planning, 
construction,  funding,  and  operation  of 
transportation  facilities  and  projects  (7 
CFR  part  650.26,  August  6, 1982).  Order 
DOT  5660.1A  sets  forth  DOT  policy  that 
transportation  &cilities  should  be 
planned,  constructed;  and  operated  to 
assure  protection  and  enhancement  of 
wetlands. 

Tjrpically,  the  FAA  or  an  airport 
sponsOT  applies  for  a  section  404  permit 
for  projects  requiring  dredge  or  fill 
activities  in  jurisdictional  waters  after 
the  NEPA  document  has  been  approved. 
There  are  benefits,  however,  to 
developing  the  permit  application 
earlier  in  the  process.  Time  savings  and 
reduced  controversy  may  outwei^  the 
extra  effort  required  to  address  section 
404  considerations  as  an  integral  part  of 
the  NEPA  process.  When  the  two 
processes  are  integrated  effectively,  the 
Corps'  approval  of  the  permit  can  be 
concurrent  with  or  closely  follow  FAA's 
approval.  The  Army  Corps  of  Engineers 
may  adopt  the  FAA's  final  NEPA 
document  when  making  a  404  permit 
decision,  thereby  avoiding  the  need  to 
prepare  additional  NEPA  docimients. 
For  further  information  see  33  CFR  part 
320,  Geneml  Regulatory  Policies  (COE), 
33  CFR  part  325,  Appendix  B,  NEPA 
Implementation  Procedures  for  the 
Regulatory  Program,  chapter  11  of  the 
Federal  Highway  Administration 


guidance  cites  40  CFR  80  and  230, 
■  Regulatory  Program:  Applicant 
Information,  pamphlet  EP  1145-2-1. 
May  1985,  U.S.  Army  Corps  of 
Engmeers;  40  CFR  1500.2,  and  E.O. 
12291. 

On  December  13, 1996,  the  Army 
Corps  of  Engineers  published  a  final 
rule  reissuing  and  substantially  revising, 
the  nationwide  permit  program  (NWP) 
imder  the  Clean  Water  Act. 

The  FAA  promotes  wetland  banking 
as  a  mitigation  tool  for  aviation-related 
projects  that  must  occur  in  wetlands 
due  to  aeronautical  requirements  (e.^., 
unavoidable  construction  of  a  runway  in 
a  wetland  due  to  prevailing  wrind).  The 
FAA  has  developed  a  policy  supporting 
the  use  of  a  wetland  banking  mitigation 
strategy  (internal  Letter  of  Agreement, 
dated  July  1996).  Wetland  mitigation 
banking  provides  a  way  to  mitigate 
wetland  impacts  before  those  impacts 
occur.  Purchasing  credits  from  a  bank 
does  not  give  the  purchaser  title  to 
wetlands  tracts  that  comprise  a  bank, 
however,  it  does  fulfill  the  requirements 
of  law  and  is  cost  effective.  Rather,  the 
purchase  is  simply  a  pajmient  to  the 
wetland  banker  for  wetland  mitigation 
services  that  the  bank  provides.  The 
purchase  of  credits  from  an  approved 
bank  signifies  that  the  section  404 
permittee  has  satisfied  its  permit- 
required  mitigation  obligations.  Copies 
of  this  policy  are  available  from  FAA's 
Office  of  Aiqrart  Planning  and 
Programming,  Community  and 
Environmental  Needs  Division,  APP- 
600,  or  the  Office  of  Environment  and 
Energy,  Environment,  Energy,  and 
Employee  Safety  Division,  AEE-200, 
800  Independence  Ave.,  S.W., 
Washington,  D.C.  20591. 

Permits/Certificates:  a.  A  section  404 
permit  is  required  to  place  dredged  or 


fill  material  in  navigable  waters, 
including  wetlands,  and  a  section  10 
permit  imder  the  Rivers  and  Harbors 
Act  of  1899  is  required  for  obstruction 
or  alteration  of  navigable  waters.  If  a 
section  404  permit  and  a  section  10 
permit  are  required,  then  the  section  10 
pmnitting  process  is  tjrpically 
combined  with  the  section  404 
permitting  process  of  the  Corps  of 
Engineers.  However,  if  only  a  section  10 
permit  is  needed,  then  the  FAA  should 
follow  the  Coast  Guard's  section  10 
procedures. 

b.  Other  State  and  local  permits 
pertaining  to  wetlands  may  also  be 
required. 

18.2    FAA  Responsibilities 

Early  review  of  proposed  actions  will 
be  conducted  with  agencies  with  special 
interest  in  wetlands.  Such  agencies 
include  State  and  local  natural  resource 
and  wildlife  agencies,  the  FWS.  the 
NMFS,  the  Coast  Guard,  the  Corps  of 
Engineers,  and  EPA.  This  review  may  be 
combined  as  much  as  possible  with  the 
State  and  local  official^.  Specific 
consultation  is  required  undm  the  Fish 
and  Wildlife  Coordination  Act  with  the 
FWS  and  the  State  agency  having 
administration  over  the  wildlife 
resources. 

If  the  action  requires  an  EA,  but  it 
would  not  affect  wetlands,  the  EA 
should  contain  a  statement  to  that  effect. 
In  that  case,  no  wetland  impact  analysis 
is  needed. 

If  there  is  uncertainty  about  whether 
an  area  is  a  wetland,  the  local  district 
office  of  the  Army  Corps  of  Engineers  or 
a  certified  wetland  delineation 
specialist  must  be  contacted  for  a 
delineation  determination  (or  the  U.S. 
Department  of  Agriculture  (USDA) 
Natural  Resources  Conservation  Service 
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(NRCS).  formerly  the  Soil  Conservation 
Service  (SCS)  to  delineate  wetlands  on 
agricultural  lands).  The  EA  includes 
information  on  the  location,  types,  and 
extent  of  wetland  areas  that  might  be 
afiiacted  by  the  proposed  action.  This 
information  can  be  obtained  from  the 
FWS  or  State  or  local  natiiral  resource 
agencies. 

If  the  action  would  affect  wetlands 
and  there  is  a  practicable  alternative 
that  avoids  the  wetland,  this  alternative 
becomes  the  environmentally  preferred 
alternative.  The  EA  should  state  that  the 
original  project  woiild  have  affected 
wetlands,  but  selection  of  the 
practicable  alternative  enabled  the 
project  proponent  to  avoid  the  wetlands. 

If  the  action  would  affect  wetlands 
and  there  is  no  practicable  alternative, 
all  practical  means  should  be  employed 
to  minimize  the  wetland  impacts  due  to 
runoff,  construction,  sedimentation, 
land  use,  or  other  reason.  The  EA  or  EIS 
must  contain  a  description  of  proposed 
mitigations,  with  the  understanding  that 
a  detailed  mitigation  plan  must  be 
developed  to  the  satisfaction  of  the  404 
permitting  agency  and  those  agencies 
having  an  interest  in  the  affected 
wetland. 

Impacts  of  wetlands  can  be  assessed 
by  using  the  function  and  values  of  the 
wetlands  area  as  a  basis  to  determine 
significance.  If  wetlands  functions  are 
large  in  number  and  the  value  of  these 
functions  is  high,  it  would  be 
appropriate  to  conduct  further  study  as 
part  of  an  EIS.  For  example,  the  action 
would  substantially  alter  the  hydrology, 
vegetation,  or  soils  needed  to  sustain  the 
functions  and  values  of  the  affected 
wetlands  or  the  wetlands  it  supports. 
Conversely,  if  wetlands  functions  are 
fsw  in  number  and  the  value  of  these 
functions  is  low,  an  EA  concluding  in 
a  FONSI  would  be  appropriate.  For 
example,  the  action  would  not  cause 
substantial  increases  in  sedimentation 
or  siltation  in  wetlands  or  waters 
connected  to  the  affected  wetland. 


18.3  Significant  Impact  Thresholds 

A  significant  impact  would  occur 
when  the  proposed  action  causes  any  of 
the  following: 

a.  The  action  would  adversely  afiisct 
the  function  of  a  wetland  to  protect  the 
quality  or  quantity  of  municipal  water 
supplies,  including  sole  source,  potable 
water  aquifers. 

b.  The  action  would  substantially 
alter  the  hydrology  needed  to  sustain 
the  functions  and  values  of  the  afiiacted 
wetlands. 

c.  The  action  would  substantially 
reduce  the  affected  wetland's  ability  to 
retain  flood  waters  or  storm-assodated 
runoff,  thereby  threatening  public 
health,  safety  or  welfare  (this  includes 
cultural,  recreational,  and  scientific 
resources  important  to  the  public,  or 
property). 

d.  The  action  would  adversely  affect 
the  maintenance  of  natural  systems  that 
support  wildlife  and  fish  habitat  or 
economically-important  timber,  food,  or 
fiber  resources  in  the  affected  or 
surroimding  wetlands. 

e.  The  action  would  promote 
development  of  secondary  activities  or 
services  that  would  affect  the  resources 
mentioned  in  items  (1)  through  (4)  in 
this  section. 

f.  The  action  would  be  inconsistent 
with  applicable  State  wetland  strategies. 

18.4  Analysis  of  Significant  Impacts 

An  agency  having  expertise  in 
wetland  impacts  or  resources  may 
indicate  that  the  action  has  potential 
significant  wetland  impacts.  The 
responsible  FAA  official  shall  consult 
with  that  agency  and,  as  necessary,  the 
FWS,  the  Corps  of  Engineers,  EPA,  or 
NRCS  (if  wetlands  are  on  agricultural 
lands),  and  State  and  local  natiiral 
resource  or  wildlife  agencies  to  make  a 
determination  on  severity  of  wetland 
impacts.  U  the  action  is  on  tribal  lands, 
Ihen  the  responsible  FAA  official  must 
consult  with  tribal  natural  resource  and 
wildlife  representatives.  Any  of  these 


agencies  may  become  a  cooperating 
agency  due  to  their  expertise  or 
jurisdiction.  Permitting  agencies  may 
also  become  cooperating  agencies.  To 
the  extent  practical,  the  responsible 
FAA  official  will  ensure  that  the 
environmental  document  meets  the 
needs  of  the  consulted  agencies  as  well 
as  those  of  the  FAA.  Scoping  is 
encouraged  to  meet  the  needs  of  the 
permitting  and  cooperating  agencies. 
Detailed  analysis  should  include  the 
following,  as  applicable: 

a.  Considerations  specified  in  E.O. 
11990,  Protection  of  Wetlands. 

b.  An  opinion  should  be  issued,  based 
on  the  above  considerations,  on  the 
action's  overall  effect  on  the  siuvival 
and  quality  of  the  wetlands. 

c.  Aeronautical  safety,  transportation 
objectives,  economics,  and  other  factors 
bearing  on  the  problem. 

d.  Further  consideration  of  the 
practicability  of  any  alternatives. 

e.  Inclusion  of  all  practicable 
measures  to  minimize  harm. 

f.  Pursuant  to  the  Fish  and  Wildlife 
Coordination  Act,  the  FAA  applies  the 
instructions  contained  above. 

For  any  action  which  entails  new 
construction  located  in  wetlands,  a 
specific  finding  shoiild  be  made 
'  including:  (1)  diere  is  no  practicable 
alternative  to  construction  in  the 
wetland,  and:>that  (2)  all  practicable 
measures  to  minimize  harm  have  been 
included.  The  proposed  finding  should 
be  included  in  the  final  EIS  or  FONSI. 

When  Federally-owned  wetlands  or 
portions  of  wetlands  are  proposed  for 
lease,  easement,  right-of-way  or  disposal 
to  non-Federal  public  or  private  parties, 
the  FAA  shall  (a)  reference  in  the 
conveyance  those  uses  that  are 
restricted  imder  identified  Federal,  State 
or  local  wetlands  regulations;  and  (b) 
attach  other  appropriate  restrictions  to 
the  uses  of  properties  by  the  grantee  or 
purchaser  and  any  successor,  except 
where  prohibited  by  law;  or  (c) 
withhold  such  properties  firom  disposal. 


Section  19.— Wild  and  Scenic  Rivers 

Statute 

Regulation 

Oversigtit  agency 

Wild  and  Scenic  Rivefs  Act  of  1968 

[16  U.S.C.  1271-12871 

[PL  90-442  as  amended  by  PL  9fr-487] 

36  CFR  part  297,  subpart  A  (USDA  Forest 
Service) 

[DOI  NPS,  BLM,  and  FWS  regulations  to  be 
inserted] 

Department  of  the  Interior  and  Department  of 
Agriculture,  Wild  and  Scenic  River  Guide- 
lines for  Eligibility,  Classification  and  Marv 
agement  of  River  Areas  (47  FR  39454, 
September  7,  1982) 

Department  of  the  Interior,  r>totional  Par1( 
Senrice.  Fish  and  Wildlife  Sennce,  and  Bu- 
reau of  Land  Management. 

Department  of  Agriculture,  Forest  Sen/ice. 

Council  on  Environmental  Quality. 
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Statute 

Regulation 

Oversight  Agency 

.     • 

CEQ  Memorandum  on  Interagency  Consulta- 
tion to  Avoid  or  Mitigate  Adverse  Effects  on 
Rivers  in  the  Nationwide  Inventory,  August 
11,  1980  (45  FR  59190,  September  8. 
1980) 

CEQ  Memorandum  on  Procedures  for  Inter- 
agency Consultation  to  Avoid  or  Mitigate 
Adverse  Effects  on  Rivers  in  the  Nationwide 
Inventory,  August,  11.  1980  (45  FR  59191, 
SeptemtwrS,  1980) 

- 

19.1    Requirements 

The  Wild  and  Scenic  Rivers  Act,  as 
amended,  describes  those  river 
segments  designated  or  eligible  to  be 
included  in  the  Wild  and  Scenic  Rivers 
System.  Under  section  5(d)(1),  the 
Department  of  the  Interior  (DOI) 
National  Park  Service  (NPS)  River  and 
Trail  Conservation  Assistance  Program 
(RTCA)  within  NPS's  National  Center 
for  Recreation  and  Conservation  (NCRC) 
maintains  a  Nationwide  Rivers 
Inventory  (NRI)  of  river  segments  that 
appear  to  qualify  for  inclusion  in  the 
National  Wild  and  Scenic  River  System 
but  which  have  not  been  designated  as 
a  Wild  and  Scenic  River  or  studied 
under  a  Congressional  authorized  study. 
Some  section  5(d)  rivers  (i.e.,  those 
eligible  for  designation  as  Wild  and 
Scenic  Rivers)  may  not  be  included  in 
the  NRI  maintained  by  the  NPS. 

The  President's  1979  Enviroimiental 
Message  Directive  on  Wild  and  Scenic 
Rivers  (August  2, 1979)  directs  Federal 
agencies  to  avoid  or  mitigate  adverse 
effects  on  rivers  identified  in  the 
Nationwide  Rivers  Inventory  as  having 
potential  for  designation  xmder  the  Wild 
and  Scenic  Rivers  Act.  The  August  11, 
1980  CEQ  Memorandtun  on  Procediues 
for  Interagency  Consiiltation  requires 
Federal  agencies  to  consult  with  the 
NPS  when  proposals  may  affect  a  river 
segment  included  in  the  Nationwide 
Rivers  Inventory.  The  Nationwide 
Rivers  Inventory  is  included  on  the 
Rivers  and  Trails  Conservation 
Assistance  Program's  webpage  at 
www.ncrc.nps.gov/rtca/nri.  For  those 
rivers  or  river  segments  which  are  not 
study  rivers  or  designated  rivers,  and 
are  not  included  in  the  NRI,  the 
responsible  FAA  official  should  contact 
the  Federal  agencies  and  State  or  States 
having  jurisdiction  over  the  river  to 
determine  what  the  status  of  the  river  or 
river  segment  is. 

Under  section  7,  the  responsible  FAA 
official  must  obtain  a  section  7 
determination  from  the  Federal  agencies 
that  administer  designated  or  study 
rivers.  The  Federal  agencies  include  the 
USDA  Forest  Service  (USFS).  DOI 
Bureau  of  Land  Management  (BLM), 


DOI  NPS,  and  DOI  Fish  and  Wildlife 
Service  (FWS).  States  also  administer 
Wild  and  Scenic  Rivers  or  segments  of 
such  rivers  and  should  also  be 
consiUted.  Note  that  for  study  rivers, 
Congress  will,  in  the  act  authorizing  the 
study,  have  designated  a  specific  agency 
as  the  lead  and  the  responsible  FAA 
official  should  initiate  consultation  with 
that  agency.  Designated  Wild  and 
Scenic  Rivers  and  study  rivers  are  listed 
in  the  NPS's  Wild  and  Scenic  Rivers 
Program  website  at  www.nps.gov/riyers 
along  the  specific  Federal  and  State 
agencies  that  have  jurisdiction  over 
each. 

Section  12  of  the  Act  requires  a 
Federal  agency  with  jiuisdiction  oyer 
any  lands  which  include,  border  upon, 
or  are  adjacent  to  any  river  included,  or 
under  study  for  inclusion  in  the  Wild 
and  Scenic  Rivers  System  to  take  action 
necessary  to  protect  such  river  in 
accordance  with  the  purposes  of  the 
Act.  In  addition.  Federal  agencies  are 
required  to  cooperate  with  the  Secretary 
of  the  Interior  and  appropriate  State 
agencies  for  the  purpose  of  eliminating 
or  minimizing  pollution  in  protected 
Inventory  rivers.  All  agencies  shall,  as 
part  of  their  normal  enviroimiental 
review  processes,  consult  with  the  DOI 
(National  Park  Service  (NPS))  and  other 
Federal  and  State  agencies  having 
jurisdiction  prior  to  taking  any  actions 
which  could  effectively  foreclose  or 
downgrade  wrild,  scenic,  or  recreational 
river  status  of  rivers  in  the  Wild  and 
Scenic  Rivers  System,  study  rivers,  river 
segments  in  the  Nationwide  Rivers 
Inventory,  or  rivers  or  river  segments 
otherwise  eligible  under  section  5(d)  for 
inclusion  in  the  Wild  and  Scenic  Rivers 
System  but  not  on  the  NRI  or  under 
study. 

Permits/Certificates:  Not  Applicable. 

19.2    FAA  Responsibilities 

As  soon  as  it  appears  that  the 
proposed  action  could  affect:  (1)  a  Wild 
and  Scenic  River,  (2)  a  river  or  river 
segment  under  study  for  inclusion  in 
the  Wild  and  Scenic  River  System,  (3) 
a  Nationwide  Rivers  Inventory  river 
segment,  or  (4)  an  otherwise  eligible 


river,  the  responsible  FAA  official 
should  identify  the  Federal  agency 
having  jurisdiction  over  the  river  if  on 
Federal  land  or  the  State  and  contact 
them  for  verification  of  the  status  of  the 
river  or  river  segment  and  jiuisdiction 
for  further  consultation.  If  the  NPS  or 
other  Federal  and  State  agency  having 
jurisdiction  indicates  that  the  proposed 
action  could  affect  a  Wild  and  Scenic 
River,  a  study  river,  a  river  segment  in 
the  Nationwide  Rivers  Inventory  ,  or  an 
otherwise  eligible  river  or  river  segment, 
the  responsible  FAA  official  should 
consult  vfith  the  appropriate  agency  for 
guidance  as  to  avoiding  or  minimiTing 
impacts. 

For  designated  Wild  and  Scenic 
Rivers,  rivers  on  the  NRI,  and  otherwise 
eligible  rivers,  the  responsible  FAA 
official  must  consult  with  the  specific 
Federal  agency  having  jurisdiction  over 
Wild  and  Scenic  Rivers  (e.g.,  the  state 
district  office  of  the  BLM  and  the 
regional  offices  of  the  USFS,  NPS,  and 
FWS). 

For  study  rivers,  the  responsible  FAA 
official  should  initiate  consultation  with 
the  agency  designated  by  Congress  as 
the  lead  for  the  study. 

For  rivers  on  the  NRI,  see  the  CEQ 
Memorandum  on  Interagency 
Consultation  to  Avoid  or  Mitigate 
Adverse  Effects  on  Rivers  in  the 
Nationwide  Inventory  and  the  CEQ 
Memorandum  on  Procedures  for 
Interagency  Consultation  to  Avoid  or 
Mitigate  Adverse  Effects  on  Rivers  in 
the  Nationwide  Inventory.  U  no  river  in 
the  NRI  is  adversely  affected  or  the 
impact  is  not  considered  severe  enough 
to  preclude  inclusion  of  the  affected 
river  segment  in  the  Wild  and  Scenic 
River  System  or  downgrade  its 
classification  (e.g.,  fit)m  wild  to 
recreational),  no  further  analysis  is 
necessary.  Consultation  with  NPS  will 
determine  whether  or  not  the  impact  on 
any  NRI  river  is  significant. 

For  rivers  or  river  segments  that  are 
eligible  under  section  5(d)  but  not  on 
the  NRI,  the  responsible  FAA  official 
should  consult  with  the  agency  or 
agencies  having  jurisdiction  over  the 
river  or  river  segment. 
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19.3  Significant  Impact  Threshold 

(No  specific  thresholds  have  been 
developed.) 

19.4  Analysis  of  Significant  Impacts 

Under  the  CEQ  Memorandum  on 
Procedures  for  Interagency  Consultation 
to  Avoid  or  Mitigate  Adverse  Effects  on 
Rivers  in  the  Nationwide  Inventory, 
when  consultation  with  DOI  leads  to  a 
determination  that  the  effects  on  a  NRI 
river  segment  are  significant,  or  would 
preclude  inclusion  in  the  Wild  and 
Scenic  River  System  or  downgrade  its 
classification,  the  FAA  should  invite  the 
MPS  and  any  affected  land  management 
agencies  to  be  cooperating  agencies.  If 
the  NFS  does  not  respond  to  such 
request  for  assistance  within  30  days, 
then  the  FAA  may  proceed  as  otherwise 
planned,  taking  care  to  avoid  or 
minimize  adverse  effects  on  the 
National  Inventory  river.  For  projects 
requiring  EISs,  the  record  of  decision 
must  adopt  appropriate  avoidance  and 
mitigation  measures  and  a  monitoring 
and  enforcement  program. 

The  process  is  sigmficantly  impacted 
when  an  agency  with  the  jurisdiction 
over  a  designated  or  eligible  river 
segment  does  not  issue  a  consent 
determination  for  the  proposed  action  as 
required  by  section  7  of  the  Wild  and 
Scenic  Rivers  Act  and  the  impact  cannot 
be  mitigated  to  acceptable  levels.  If  the 
circumstances  exist,  the  FAA  cannot 
proceed  with  the  proposed  action. 

For  eligible  wild,  scenic,  and 
recreational  river  areas  not  included  in 
the  NRI,  the  responsible  FAA  official 
should  consider  the  potential  effects  on 
the  river  area. 

For  Wild  and  Scenic  Rivers,  study 
rivers,  NRI  rivers  under  section  5(d)(1), 
and  otherwise  eligible  rivers  or  river 
segments  imder  section  5(d),  the 
responsible  FAA  official  must  obtain  a 
section  7  determination  that  the 
proposed  action  will  not  have  a  direct 
and  adverse  effect  on  the  values  for 
which  the  river  was  or  might  be 
established  or  otherwise  invade  the 
river  area,  or  for  designated  rivers, 
unreasonably  diminish  the  scenic, 
recreational,  and  fish  and  wildlife 
values  present  in  the  area  on  October  2, 
1968. 

Appendix  2— {Reserved] 

Appendix  3.  Airports  Environmental 
Handbook  5050.4A 

1 .  Explanation 

FAA  Airports  Program  personnel, 
airport  sponsors,  and  others  involved  in 
airport  actions  are  directed  to  FAA 
Order  5050.4A  (or  subsequent  revisions 
to  it).  Airport  Environmental  Handbook. 
FAA  Order  5050.4A  is  a  self-contained 


dociunent  that  includes  the  policies  and 
procedures  of  FAA  Order  1050.1E  as 
they  relate  to  airport  actions.  Order 
5050.4A  contains  descriptions  of  the 
types  of  airport  actions  which  require  an 
EA,  or  an  EIS  and  those  which  are 
categorically  excluded,  and  detailed 
information  on  the  form  and  content  of 
environmental  documents  prepared  for 
airport  actions.  Compliance  with  FAA 
Order  5050.4A,  or  subsequent  revisions 
to  it,  constitutes  compliance  with  FAA 
Order  1050.1E  for  airport  actions. 

2.  Reserved 

Appendix  4.  FAA  Guidance  on  Third 
Party  Contracting  for  EIS  Preparation 

1.  Introduction 

a.  The  Council  on  Environmental 
Quality  (CEQ)  regulation  40  CFR  section 
1506.5(c)  states  that  any  environmental 
impact  statement  (EIS)  prepared 
pursuant  to  the  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  shall  be  prepared  directly  by  a 
lead  agency,  upon  request  of  the  lead 
agency  a  cooperating  agency,  or  a 
contractor  selected  by  the  lead  agency. 

b.  The  intent  of  CEQ  section  1506.5(c) 
is  to  avoid  conflicts  of  interest  by  those 
preparing  impact  statements. 
Contractors  must  be  able  to  sign  a 
disclosure  statement  (see  1506.5(c); 
appendix  8  to  this  order) 

c.  The  following  guidance  is  provided 
to  ensure  FAA's  continued  compliance 
with  the  CEQ  regulations  and  NEPA. 

2.  General  Guidance 

a.  The  FAA  must  either  prepare  an 
EIS  in-house  (utilizing  agency  personnel 
and  resources)  or  select  a  contractor  to 
prepare  the  EIS.  One  method  of 
selecting  a  contractor  that  may  be  used 
is  known  as  "third  party  contracting." 

b.  "Third  party  contracting"  refers  to 
the  preparation  of  an  EIS  by  a  contractor 
selected  by  the  FAA  and  under  contract 
to  and  paid  by  an  applicant  (e.g.,  airport 
sponsor,  applicant,  air  carrier).  Through 
the  statement  of  work,  the  contractor  is 
made  responsible  to  the  FAA  for 
preparing  an  EIS  that  meets  the 
requirements  of  the  NEPA  regulations, 
the  FAA's  NEPA  procedures,  and  all 
other  appropriate  Federal,  State,  and 
local  laws.  Since  this  process  is  piuely 
voluntary,  it  is  recommended  that  an 
agreement  to  use  this  process,  establish 
a  scope  of  work,  and  delineate  the  FAA 
and  applicant  responsibilities  be 
formalized  by  a  Memorandiun  of 
Understanding  (MOU)  between  the  FAA 
and  the  airport  sponsor.  The  CEQ 
recognizes  the  tl:drd  party  contracting 
arrangement  as  a  legitimate  method  of 
EIS  preparation  in  which  the  non- 
Federal  applicant  actually  executes  the 


contract  and  pays  for  the  cost  of 
preparing  the  EIS  (see  CEQ  "Forty  Most 
Asked  Questions  Concerning  CEQ's 
National  Environmental  Policy  Act 
Regulations"  (46  FR 18026);  appendix  9 
to  this  order). 

c.  The  FAA's  selection  of  a  contractor 
imder  this  process  may  be  pursued  by 
the  FAA's  evaluation  of  a  preselection 
list  ("short  list")  of  contractors 
submitted  to  the  FAA  by  an  airport 
applicant  based  on  the  sponsor's  request 
for  proposal  (RFP)  and  evaluation.  The 
applicant  may  submit  the  list  of 
candidates  to  the  FAA  ranked  according 
to  the  sponsor's  evaluation  of  the 
contractors  qualifications.  The  FAA, 
however,  is  imder  no  obligation  to  make 
a  selection  based  on  this  ranking.  The 
applicant  also  may  submit  the  list  of 
candidates  to  the  FAA  in  an  unranked 
form. 

d.  Costs  for  preparing  the  EIS  are  paid 
by  the  applicant.  For  airport 
development  projects  and  related 
activities,  EIS  may  be  funded  by  either 
Airport  Improvement  Plan  (AIP)  funds 
or  local  funds  including  Passenger 
Facility  Charge  (PFC)  revenues.  While 
AIP  funds  may  be  used  to  pay  for  costs 
associated  with  EIS  preparation  by  a 
contractor  selected  by  the  FAA,  Federal 
prociuement  requirements  do  not  apply. 
Federal  agencies  are  permitted  under  40 
CFR  Part  18  to  substitute  their  judgment 
for  that  of  the  grantee  (i.e.,  airport)  if  the 
matter  is  primarily  a  "Federal  concern" 
(i.e.,  consultant  selection  by  FAA  to 
comply  the  requirement  of  CEQ  section 
1506.5(c)  is  a  "Federal  concern"). 
Furthermore,  a  CEQ  memorandum  on 
this  subject  specifically  states  that 
Federal  procurement  requirements  do 
not  apply[[we  need  a  citation  here]]. 

e.  Guidance  provided  in  the  most 
current  version  of  FAA  Advisory 
Circular  150/5100-14,  Architectural, 
Engineering  and  Planning  Consultant 
Services  for  Airport  Grants  Projects, 
shall  be  followed  in  selecting  a 
contractor  for  SIS  preparation. 

f.  When  an  EIS  is  prepared  by  a 
contractor,  the  FAA  is  still  responsible 
for: 

(1)  Obtaining  a  "disclosure  statement" 
from  the  contractor, 

(2)  Exercising  oversight  of  the 
contractor  to  ensure  that  a  conflict  of 
interest  does  not  exist, 

(3)  Taking  the  lead  in  the  scoping 
process, 

(4)  Furnishing  guidance  and 
participating  in  the  preparation  of  the 
EIS, 

(5)  Independently  evaluating  the  EIS 
and  verifying  environmental 
information  provided  by  the  applicant, 
or  others,  adding  its  expertise  through 
review  and  revision,  as^  necessary. 
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(6)  Approving  the  EIS,  and 

(7)  Taking  responsibility  for  the  scope 
and  content  of  the  EIS. 

[FR  Doc.  99-26046  Filed  10-12-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Aviation  Adminlttnrtkm 


14CFRPart36 

[Doetat  No.  FAA-19M-4731:  AiMndmant 
N0.3S-22] 

RIN2120-AG65 

Nola*  Cartiflcalion  Standards  for 
Praf»ellar4)rlv«n  Small  Airplanaa 

AQENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTKW:  Final  rule. 


;  The  FAA  is  amending  the 
noise  certification  standards  for 
propeller-driven  small  airplanes.  These 
changes  are  based  on  the  joint  effort  of 
the  Federal  Aviation  Administration 
(FAA),  the  European  Joint  Aviation 
Authorities  (JAA),  and  Aviation 
Rulemaking  Advisory  Committee 
(ARAC),  to  harmonize  the  U.S.  noise 
certification  regulations  and  the 
European  Joint  Aviation  Requirements 
(JAR)  for  propeller-driven  small 
airplanes.  These  changes  will  provide 
uniform  noise  certification  standards  for 
airplanes  certificated  in  the  United 
States  and  in  the  JAA  countries.  The 
harmonization  of  the  noise  certification 
standards  will  simplify  airworthiness 
approvals  for  import  and  export 
purposes. 

EFFECTIVE  DATE:  December  13, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mehmet  Marsan,  Office  of  Environment 
and  Energy  (AEE),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-7703. 
SUPPLEMENTARY  INFORMATION: 

AvaUabiUty  of  Final  Rules 

An  electronic  copy  of  this  document 
can  be  downloaded  using  a  modem  and 
smtable  communications  software  from 
the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  (703)  321-3339)  or, 
the  Government  Printing  Office's  (GPO) 
electronic  bulletin  board  service 
Itelephone:  (202)  512-1661). 

hitemet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov/avr/ 
arm/nprmynprm.htm  or  the  GPO's  web 
page  at  http://www.access.gpo.gov/nara 
for  access  to  recently  published 
rulemaking  dociunents. 

Any  person  may  obtain  a  copy  of  this 
document  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Rulemaking,  ARM-1,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-9680.  Communications  must 


identify  the  amendment  number  or 
docket  number  of  this  final  rule. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  rulemaking 
documents  should  request  from,  the 
above  office  a  copy  of  Advisory  Circidar 
No.  11-2 A,  Notice  of  Proposed 
Riilemaking  Distribution  System,  which 
describes  the  application  procedure. 

Snull  Entity  Inquiries 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996,  requires  the  FAA  to  comply  with 
small  entity  requests  for  information  or 
advice  about  compliance  with  statutes 
and  regulations  within  its  jurisdiction. 
Therefore,  any  small  entity  that  has  a 
question  regarding  this  docimient  may 
contact  their  local  FAA  official.  Internet 
users  can  find  additional  information  on 
SBREFA  in  the  "Quick  Jiunp"  section  of 
the  FAA's  web  page  at  http:// 
www.faa.gov  and  may  send  electronic 
inquiries  to  the  following  Internet 
address:  9-AWA-SBREFA^aa.gov. 

Background 

Current  Regulations 

Under  49  U.S.C.  44715,  the 
Administrator  of  the  Federal  Aviation 
Administration  is  directed  to  prescribe 
"standards  to  measure  aircraft  noise  and 
sonic  boom;  *  *  *  and  regulations  to 
control  and  abate  aircraft  noise  and 
sonic  boom."  Part  36  of  Title  14  of  the 
Code  of  Federal  Regulations  contains 
the  FAA's  noise  standards  and 
regulations  that  apply  to  the  issuance  of 
type  certificates  for  all  tjrpes  of  aircraft. 
The  standards  and  requirements  that 
apply  to  propeller-driven  small 
airplanes  and  propeller-driven 
commuter  category  airplanes  are  foimd 
in  §  36.501  and  Appendix  G  to  Part  36. 
Appendix  G  addresses  Takeoff  Noise 
Requirements  for  Propeller-Driven 
Small  Airplane  and  Propeller-Driven 
Commuter  Category  Airplane 
Certification  Tests  on  or  after  December 
22, 1988.  This  appendix  was  added  to 
part  36  in  1988  to  require  an  actual 
takeoff  noise  test  instead  of  the  level 
flyover  test  that  is  required  imder 
Appendix  F,  and  applies  only  to 
airplanes  for  which  certification  tests 
were  completed  before  December  22, 
1988. 

Appendix  G  specifies  the  test 
conditions,  procedures,  and  noise  levels 
necessary  to  demonstrate  compliance 
with  certification  requirements  for 
propeller  driven  small  airplanes  and 
propeller-driven  commuter  category 
airplanes. 

Government  and  Industry  Cooperation 

In  Jime  1990  at  a  meeting  of  the  Joint 
Aviation  Authorities  QAA)  Coimcil, 


which  consists  of  JAA  members  bom 
European  countries  and  the  FAA,  the 
FAA  Administrator  committed  the  FAA 
to  support  the  harmonization  of  the  U.S. 
regulations  with  the  Joint  Aviation 
Regulations  (JAR).  The  Joint  Aviation 
R^ulations  are  being  developed  for  use 
by  the  European  authorities  that  are 
member  cotmtries  of  the  JAA. 

In  January  1991,  the  FAA  established 
the  Aviation  Rulemaking  Advisory 
Committee  to  serve  as  a  forum  for  the 
FAA  to  obtain  input  from  outside  the 
government  on  major  regulatory  issues 
Facing  the  agency.  The  FAA  has  tasked 
ARAC  with  noise  certification  issues. , 
These  issues  involve  the  harmonization 
of  14  CFR  part  36  (part  36)  with  JAR 
part  36,  the  associated  guidance 
material  including  equivalent 
procedures,  and  the  interpretation  of  the 
regulations.  On  May  3, 1994,  the  ARAC 
established  the  Harmonization  Working 
Group  for  Propeller-Driven  Small 
Airplanes  (59  FR  22885).  The  working 
group  was  tasked  vdth  reviewing  the 
applicable  provisions  of  subparts  A  and 
F,  and  appendices  F  and  G  of  part  36, 
and  harmonizing  them  with  the 
corresponding  applicable  provisions  of 
JAR  36.  The  working  group  was  tasked 
to  consider  the  current  international 
standards  and  reconmiended  practices, 
as  issued  under  International  Civil 
Aviation  Organization  (ICAO),  Annex 
16,  Volume  1,  and  its  associated 
Technical  Manual,  as  the  basis  for 
development  of  the  harmonization 
proposals.  The  working  group  was  also 
asked  to  recommend  a  process  whereby 
subsequent  ICAO  Annex  16  changes 
could  be  easily  incorporated  into  JAR  36 
and  part  36.- 

The  working  group  reviewed  16  items 
related  to  noise  limits  and  measurement 
procedures  for  propeller  driven  small 
airplanes  in  the  regulations.  For  six  of 
these  items,  the  working  group 
recommended  that  Appendix  G  of  part 
36  be  amended  to  harmonize  the 
regulations  with  JAR  36.  For  four  of 
these  items,  the  working  group 
recommended  that  Chapter  10  of  JAR  36 
be  amended  to  harmonize  those 
regulations  with  part  36.  For  the  six 
remaining  items,  the  working  group 
foimd  that  no  harmonization  is 
necessary.  The  working  group  also 
recommended  changes  to  harmonize 
FAA  and  JAA  interpretive  and  advisory 
material  relating  to  noise  limits  for 
propeller-driven  small  airplanes.  The 
ARAC  agreed  with  the  working  group's 
recommendations  and  they  were 
forwarded  to  the  FAA  for  consideration. 

On  November  18, 1998,  the  FAA 
published  Notice  No.  98-16  entitled 
"Noise  Certification  Standards  for 
Propeller-Driven  Small  Airplanes."  (63 
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FR  64146).  The  notice  reflected  the  six 
recommendations  that  address  changes 
to  part  36.  The  FAA  solicited  comments 
on  the  proposals,  which  are  discussed 
in  the  following  section.  This  final  rule 
is  based  on  Notice  No.  98-16. 

DiscvssioB  of  CoBunents 

The  changes  to  appendix  G  of  part  36 
wiU  affect  the  provisions  that  establish 
noise  measurement  procedures 
(§  G36.107),  corrections  to  test  results 
(§036.201)  and  specific  aircraft  noise 
limits  that  are  tied  to  aircraft  weight 
(§036.301). 

There  were  a  total  of  foiu  comments 
in  response  to  the  proposed  rule.  Two 
commenters  were  in  agreement  with  the 
proposed  rule — ^the  General  Aviation 
Manufacturers  Association  (GAMA)  and 
Transport  Canada.  The  other  two 
commenters  were  the  French  CX^AC 
(Direction  Generale  de  I'Aviation  Civile) 
and  Aeromod  Services,  Inc.  The  two 
latter  comments  are  discussed  below. 

Section  G36.107    Noise  Measurement 
Procedures 

Currently,  §036.107  prescribes 
specific  procedures  for  the  placement  of 
microphones,  system  calibration  and 
consideration  of  ambient  noise.  The 
FAA  proposed  changes  to  affect  the 
microphone  requirements  of  paragraph 
(a)  of  that  section.  Ciuxently, 
microphones  are  required  to  be  oriented 
in  a  known  direction  so  that  the 
maximum  sound  received  arrives  as 
nearly  as  possible  in  the  direction  for 
which  the  microphones  are  calibrated, 
and  the  microphone  sensing  elements 
must  be  placed  four  feet  (1.2  m)  above 
ground  level. 

The  FAA  proposed  changing 
§G36.107(a)  to  require  the  microphone 
to  be  a  pressiue-type  microphone  with 
a  protective  grid  that  is  12.7  mm  in 
diameter.  The  microphone  would  have 
to  be  mounted  in  an  inverted  position 
so  that  the  diaphragm  is  7  mm  above 
and  parallel  to  a  white-painted  metal 
circular  plate.  The  plate  would  have  to 
be  40  cm  in  diameter  and  at  least  2.5 
mm  thick.  The  plate  would  have  to  be 
placed  horizontally  and  flush  with  the 
surrounding  ground  surface  with  no 
cavities  below  the  plate.  The 
microphone  would  have  to  be  located 
three-quarters  of  the  distance  from  the 
center  to  the  edge  of  the  plate  along  a 
radius  normal  to  the  line  of  flight  of  the 
test  airplane.  To  maintain  the  present 
level  of  noise  stringency,  a 
corresponding  change  to  §  036.301(b) 
would  also  be  necessary,  as  discussed 
below. 


Comments 

The  French  DOAC  comments  that  in 
paragraph  (a),  the  figiue  "0.7  mm" 
should  be  replaced  with  "7  mm"  to 
harmonize  with  ICAO  Aimex  16  and 
JAR  36.  The  commenter  says  that  "7 
mm"  is  the  figure  used  in  Paragraph  4.4 
of  Appendix  6  of  Annex  16,  vol.  1,  as 
well  as  in  Paragraph  4.4  of  Appendix  B 
of  JAR  36. 

Aeromod  Services,  Inc.  has  no 
objection  to  the  proposed  change.  The 
commenter  says  that  using  a  ground 
plane  microphone  provides  data  that  are 
applicable  to  both  FAA  and  ICAO 
certification  activities,  eliminating 
duplication  of  equipment  or  testing.  The 
commenter  says  that  the  additional 
equipment  requirement  adds  negligible 
cost  to  the  test. 

FAA  Response 

The  FAA  agrees  with  the  DGAC's 
comment.  An  error  occurred  in  the 
NPRM.  The  value  0.7  mm  should  be 
changed  to  7  mm  wherever  that  value 
applies. 

Section  G36.201    Corrections  to  Test 
Results 

Current  §  036.201  prescribes 
corrections  to  be  made  to  test  results  to 
account  for  the  effects  of  differences 
between  the  conditions  referenced  in 
the  prescribed  procedures  and  existing 
conditions  during  an  actual  test. 

Current  §  G36. 201(b)  requires 
atmospheric  absorption  correction  for 
noise  data  obtained  when  the  test 
conditions  are  outside  those  specified  in 
appendix  G,  figxue  Gl.  Noise  data 
collected  outside  the  prescribed  range  of 
figure  Gl  are  required  to  be  corrected  to 
77  degrees  Fahrenheit  and  70  percent 
relative  humidity  by  an  FAA  approved 
method.  The  FAA  proposed  changing 
the  77  degrees  Fahrenheit  reference 
temperatlue  to  59  degrees  Fahrenheit,  to 
be  consistent  with  the  ambient 
temperature  requirement  in  current 
§G36.111{b)(2),  tiiat  is  used  for 
performance  calculations. 

Current  §  036.201  (c)  requires  that 
helical  tip  Mach  number  and  power 
corrections  must  be  made  if  the 
propeller  is  a  variable  pitch  type  or  if 
the  propeller  is  a  fixed  pitch  type  and 
the  test  power  is  not  within  five  percent 
of  the  reference  power.  The  FAA 
proposed  changing  this  paragraph  to 
provide  an  additional  exception  to  the 
tip  Mach  number  correction  by  stating 
that  a  correction  is  not  necessary  if  the 
helical  tip  Mach  number  meets  one  of 
the  following: 

1.  The  number  is  at  or  below  0.70  and 
the  test  helical  tip  Mach  number  is 
within  0.014  of  the  reference  helical  tip 
Mach  number. 


2.  The  niunber  is  above  0.70  and  at  or 
below  0.80  and  the  test  helical  tip  Mach 
number  is  within  0.007  of  the  reference 
helical  tip  Mach  number. 

3.  The  nimiber  is  above  0.80  and  the 
test  helical  tip  Mach  number  is  within 
0.005  of  the  reference  helical  tip  Mach 
number.  For  mechanical  tachometers,  if 
the  helical  tip  Mach  nimiber  is  above 
0.8  and  the  test  helical  tip  Mach  number 
is  within  0.008  of  the  reference  helical 
tip  Mach  nimiber. 

Current  §G36.201(d)(l)  requires  that 
the  measured  sound  levels  must  be 
corrected  from  the  test  day 
meteorological  conditions  by  adding  an 
increment  equal  to  the  result  gained 
from  the  following  equation: 
Delta  (M)  =  (a -0.7)  Ht/1000. 

In  this  equation,  Ht  is  the  height  in 
feet  of  the  test  aircraft  when  dirwrtly 
over  the  noise  measurement  point,  and 
a  is  the  rate  of  absorption  for  the  test 
day  conditions  at  500  Hertz  as 
referenced  in  Society  of  Automotive 
Engineers  (SAE)  Publication  Aerospace 
Recommended  Practice  (ARP)  866A, 
which  has  been  incorporated  by 
reference  in  part  36. 

The  equation  in  §  G36.201(d)(l)  is  an 
approximation.  The  accuracy  of  the 
calculations  can  be  improved  by 
adopting  the  exact  form  of  the  equation. 
Therefore,  the  FAA  proposed  rhanging 
the  equation  to  the  exact  form  whidi 
reads  as  follows: 
Delta  (M)  =  (Ht  o  -  0.7  Hr)/1000. 

In  this  equation,  Ht  is  the  height  in 
feet  imder  test  conditions,  Hr  is  the 
height  in  feet  under  reference 
conditions  when  the  aircraft  is  direcUy 
over  the  noise  measurement  point,  and 
a  is  the  rate  of  absorption  for  the  test 
day  conditions  at  500  Hertz  as  specified 
in  SAE  ARP  866A,  the  same  as  tiie 
current  rule. 

The  proposed  equation  would  make 
Appendix  G  absorption  calculations  the 
same  as  the  rest  of  part  36  and  Annex 
16  absorption  calculations. 

Current  §G36.201{d)(4)  requires  that 
the  measured  sound  levels  in  decibels 
must  be  corrected  for  engine  power  by 
algebraically  adding  an  increment  equal 
to: 

Delta(3)  =  17log(PR/PT) 
where  Pt  and  Pr  are  the  test  and 
reference  engine  powers  respectively. 

The  FAA  proposed  that  the  algebraic 
correction  for  engine  power  be  changed 
to: 

Delta(3)  =  K3log(PR/PT) 
where  Pr  and  Pt  are  the  test  and 
reference  engine  powers  respectively 
obtained  from  the  manifold  pressiue/ 
torque  gauges  and  engine  rpm.  Under 
this  proposal,  the  value  of  Ka  would  be 


55600       Feder^  Register /Vol.  64,  No.  197 /Wednesday,  October  13,  1999 /Rules  and  Regulations 


detennined  from  approved  data  itom 
the  test  airplane.  In  the  absence  of  flight 
test  data  and  at  the  discretion  of  the 
Administrator,  a  value  of  K3  =  17  could 
still  be  used  as  under  the  current  rule. 

Conunents  on  Section  G36. 201(b) 

Aeromod  Services,  Inc.  objects  to 
rhanging  the  77  degree  Fahrenheit 
reference  temperature  to  59  degree 
Fahrenheit  in  paragraph  (b)  because  it 
"harmonizes  in  the  wrong  direction." 
The  commenter  says  that  the  section 
should  be  "placed  on  the  list  for  JAR  36 
harmonization  with  FAR  36." 
Aeromod 's  comment  goes  on  to  state: 

If  we  examine  the  existing  FAA  and  ICAO 
noise  rules,  we  find  that  the  only  rule  which 
does  not  have  a  primary  or  absolute 
acoustical  reference  day  defined  by  77°F/ 
70%RH  is  Annex  16.  Chapter  10.  All  of  the 
other  noise  rules,  to  include  FAR  36 
Appendix  A,  Current  Appendix  G,  Appendix 
H,  ICAO  Annex  16  Chapter  3,  Chapter  4,  and 
dhapter  8.  use  77''F/70%RH  as  the  primary 
or  absolute  acoustical  reference  day. 

Aeromod  adds  that  there  appears  to  be 
"no  instance  of  confusion  and  delay 
caused  by  the  difference  in  performance 
and  acoustic  reference  conditions,  as  is 
mentioned  in  the  Notice." 

FAA  Response 

Aeromod  comments  that  the  only 
section  of  part  36  which  does  not  have 
both  the  performance  and  acoustic 
reference  day  conditions  as  77  degree 
Fahrenheit  and  70  percent  relative 
humidity  is  Appendix  G.  The  reason  for 
this  apparent  inconsistency  is  based  on 
the  different  noise  characteristics  of 
other  airplane  classes,  namely  large 
transports  and  helicopters.  Propeller- 
driven  small  airplane  noise  levels  are 
dominated  by  the  low  frequency  tone 
noise  imder  500  Hz.  Other  classes  of 
airplanes  have  noise  characteristics  that 
can  be  concentrated  at  higher 
frequencies.  This  difference  in  noise 
characteristics  is  reflected  in  the 
regulations  by  the  diffisrent  atmospheric 
absorption  correction  requirements  for 
each  class  of  airplanes. 

The  regulation  requires  that  an 
atmospheric  absorption  correction  at 
500  Hz  Vs-octave-band  frequency  must 
be  applied  to  the  measiued  noise  levels 
of  propeller-diiven  small  airplanes.  For 
large  transports  and  helicopters,  the 
meastned  levels  have  to  be  corrected  to 
reference  conditions  of  77  degree 
Fahrenheit  by  applying  atmospheric 
absorption  correction  for  each  V^- 
octave-band  frequency.  The  atmospheric 
absorption  is  minimal  at  500  Hz  and 
increases  with  the  increase  in 
frequency.  The  correction  is  always 
small  for  propeller-driven  small 
airplanes  and  can  be  very  large  for  other 


classes  of  airplanes.  The  choice  of  the 
77  degree  Fahrenheit  reference 
temperature  assures  that  the  measured 
levels  are  corrected  upwards  for  most 
large  transport  and  helicopter  tests  since 
a  typical  test  temperatiu^  is  lower  than- 
77  degree  Fahrenheit.  If  a  low  reference 
temperature  was  chosen,  the  ciunulative 
effect  of  the  corrections  could  become 
positive  or  negative  depending  on  the 
frequency  content  of  the  noise  frtim  the 
large  transport  and  helicopters  being 
tested.  This  effort  would  benefit  some 
ainsraft  and  imfairly  penalize  other 
aircraft  depending  on  the  test  day 
temperature  and  frequency  content.  The 
high  reference  temperature  of  77  degree 
Feduenheit  removes  this  imcertainty  for 
large  transport  and  helicopter  noise 
certification  testing. 

However,  the  small  atmospheric 
absorption  correction  values  at  low 
fi^uendes  for  propeller-driven 
airplanes  do  not  warrant  the  use  of  a 
reference  atmospheric  temperature  of  77 
degree  Fahrenheit  which  is  different 
than  standard  reference  conditions  used 
in  most  aircraft  testing.  In  the  field  of 
aeronautics,  the  International  Standard 
Atmosphere  (ISA)  is  usually  used  as  the 
standard  ambient  conditions,  and  uses  a 
temperature  as  59  degrees  Fahrenheit. 
All  the  performance  information  in  the 
flight  manuals  (carried  aboard  each 
airplane)  are  given  for  ISA  conditions. 
The  proposed  changes  to  Appendix  G 
simplifies  the  data  reduction  by  uniting 
the  performance  and  acoustic  reference 
conditions  for  propeller-driven  small 
airplanes  at  59  degrees  Fahrenheit  and 
70  percent  relative  humidity.  This 
section  was  adopted  as  proposed. 

Comments  on  Section  G36.201(c) 

The  only  comment  regarding  this 
section  did  not  object  to  the  proposed 
change;  the  revision  to  paragraph  (c)  is 
adopted  as  proposed. 

Comments  on  Section  G36.20l(d) 

Aeromod's  comment  on  proposed 
paragraph  (d)(1)  is  as  follows: 

The  proposed  change  to  the  equation  for 
atmospheric  absorption  is  indeed  more 
accurate.  However,  if  the  comments  provided 
for  section  36.201(b)  above  are  adopted,  the 
0.7  constant  in  the  equation  would  need  to 
be  changed  to  0.9,  which  is  the  proper 
constant  for  a  77°F/70%RH  reference  day. 
The  equation  currently  published  in  FAR  36, 
Appendix  G  is  incorrect  for  the  current 
acoustic  reference  day,  and  has  been  for  more 
than  10  years.  The  current  published 
equation,  using  a  0.7  constant,  actually 
corrects  to  a  59°F/70%RH,  resulting  in  a  0.2 
dB  error  which  is  detrimental  to  the 
applicant. 

Aeromod  also  states  that  it  has  no 
objection  to  the  proposed  change  in 
paragraph  (d)(4),  but  notes  that  "the 


option  to  determine  the  value  of  K3 
experimentally,  as  is  allowed  for  tip 
Mach  corrections,  is  a  welcome  addition 
to  the  rule." 

FAA  Response 

Aeromod's  comment  was  based  on  the 
FAA  incorporating  Aeromod's  suggested 
change  to  §  G36.201(b).  The  FAA  is  not 
incorporating  Aeromod's  change  to 
G36.201(b);  accordingly,  the  change  to 
paragraph  (d)  is  not  accepted,  and  the 
equation  in  §  36.201(d)(1)  is  adopted  as 
proposed. 

Comment  on  Section  G36.20l(d) 

The  French  DGAC  conunents  that  in 

the  equation  in  paragraph  (d)(1),  the 

figure  "0.7"  should  be  replaced  with 

"0.6"  to  harmonize  with  ICAO  Annex 

16,  Chapter  10  and  JAR  36  so  that  the 

equation  reads  "Delta  (m)=(Ht  alpha-0.6 

Hr)/1000. 

r 

FAA  Response 

The  FAA  disagrees  with  the  DGAC. 
The  FAA  uses  English  Units  version  of 
the  SA£  ARP  866A,  which  has  the 
absorption  vtdue  for  59  degrees 
Fahrenheit,  77  percent  relative  hiunidity 
as  0.7.  The  DGAC  first  derived  the 
equation  for  absorption  in  metric  imits 
then  converted  the  results  into  English 
Units.  The  DGAC  derivation  and 
conversion  processes  introduce  an  error 
of  0.1  in  the  absorption  correction 
equation.  The  equation  in  paragraph  (d) 
is  adopted  as  proposed. 

Section  G36.301    Aircraft  Noise  Limits 

.    Current  §  G36.301(b)  states  that  for 
aircraft  weights  up  to  1,320  pounds  (600 
kg)  the  noise  level  must  not  exceed  73 
dB(A);  for  weights  greater  than  1,320 
pounds,  the  noise  limit  increases  at  the 
rate  of  1  dB  /165  poimds  up  to  85  dB(A) 
at  3,300  pounds,  after  which  the  noise 
level  remains  constant  at  85  dB(A)  up  to 
and  including  aircraft  weight  of  19,000 
poimds. 

As  previously  discussed, 
considerations  of  microphone  location, 
configuration,  and  resulting  noise  limits 
are  interrelated.  Since  the  proposed 
changes  to  the  noise  measurement 
procedures  of  §  G36. 107(a)  would  result 
in  increases  in  the  measined  noise 
levels  of  about  3  dB(A),  the  FAA 
proposed  to  increase  the  limits  in 
§  36.301(b)  from  73  dB(A)  to  76  dB(A) 
and  from  85  dB(A)  to  88  dB(A)  to 
account  for  these  different  measurement 
procedtires,  but  Mrithout  changing  the 
stringency  of  the  ouxent  rule. 

In  addition  to  the  dB(A)  increases 
discussed,  the  FAA  proposed  a  change 
to  the  interpolation  requirement  of 
§G36.301(b).  For  airplane  weights 
greater  than  1,320  pounds,  the  allowable 
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dB(A)  would  increase  "with  the 
logarithm  of  airplane  weight  at  the  rate 
of  9.83  dB(A)  per  doubling  of  weight 
imtil  the  limit  of  88  dB(A)  is  reached 
*  *  *,"  rather  than  at  the  rate  of  1  dB/ 
165  pounds  up  to  85  dB(A)  at  3,300 
poimds,  as  under  the  current  rule.  The 
new  logarithmic  interpolation  between 
the  low  and  high  takeoff  weights  was 
adopted  from  the  Annex  16,  Voliune  I 
Chapter  10.  The  working  group 
analyzed  the  available  data  obtained  by 
use  of  a  ground  microphone,  and 
decided  to  adopt  the  logarithmic 
interpolation  that  is  between  low  and 
high  takeoff  weights. 

Comments 

The  only  comment  regarding  this 
section  did  not  object  to  the  proposed 
change;  §G36.301(b)  is  adopted  as 
proposed. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
§  3507(d)).  the  FAA  has  determined  that 
there  are  no  requirements  for 
information  collection  associated  with 
this  final  rule. 

Compatibility  with  ICAO  Standards 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA's  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  For  this 
final  rule,  the  FAA  has  reviewed  part  36 
Appendix  G  and  ICAO  Annex  16 
Voliune  1,  Chapter  10.  The  review 
showed  that  the  following  two  items    - 
were  left  unharmonized:  (1)  For  fixed 
pitch  type  propellers,  §036.201 
specifies  a  simplified  data  correction 
procedure  if  the  engine  test  power  is 
within  5%  of  the  reference  power. 
Annex  16  does  not  have  a 
corresponding  simplification.  (2)  The 
use  of  maximum  continuous  installed 
power  diuing  the  second  segment  of  the 
flight  path  is  allowed  under  §036.111. 
The  power  definition  in  Annex  16  for 
the  second  segment  is  defined  as 
maximum  power  in  Chapter  10  section 
10.5.2  of  Annex  16.  The  maximum 
installed  power  is  typically  lower  than 
the  maximum  power  and  applicable 
only  to  old  technology  engines.  The 
above  two  imharmonized  items  only 
aHect  airplanes  with  old  technology 
engines,  which  are  diminishing  in 
number  every  year.  The  old  airplanes 
equipped  with  old  technology  engines 
are  not  required  to  undergo  noise 
certification  or  already  are  noise 
certificated.  On  very  rare  occasions, 
these  airplanes  may  be  required  to 


perform  a  new  noise  test,  but  are  not 
significant  enough  to  be  considered  as 
harmonization  issues. 

Regulatory  Evaluation  Summary 

Economic  Summary 

Four  principal  requirements  pertain 
to  the  economic  impacts  of  changes  to 
the  Federal  Regulations.  First,  Executive 
Order  12866  directs  Federal  agencies  to 
promulgate  new  regulations  or  modify 
an  existing  regulations  after 
consideration  of  the  expected  benefits  to 
society  and  the  expected  costs.  The 
order  also  requires  Federal  agencies  to 
assess  whether  a  final  rule  is  considered 
a  "significant  regulatory  action." 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  impact  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  international 
trade.  Finally,  Public  Law  104-4. 
Department  of  Transportation 
Appropriations  Act  (November  15, 
1995),  requires  Federal  agencies  to- 
assess  the  impact  of  any  Federal 
mandates  on  State.  Local,  Tribal 
governments,  and  the  private  sector. 

Executive  Order  12866  and  DOT'S 
Policies  and  Procedures 

Under  Executive  Order  12866,  each 
Federal  agency  shall  assess  both  the 
costs  and  the  benefits  of  final 
regulations  while  recognizing  that  some 
costs  and  benefits  are  difficult  to 
quantify.  A  final  rule  is  promulgated 
only  upon  a  reasoned  determination 
that  the  benefits  of  the  final  rule  justify 
its  costs. 

The  benefit  of  the  final  rule  is  that  it 
will  harmonize  the  U.S.  noise 
certification  regulations  with  the 
Eiu-opean  Joint  Aviation  Requirements 
for  propeller-driven  small  airplanes. 
The  changes  will  provide  nearly 
uniform  noise  certification  standards  for 
airplanes  certificated  in  the  United 
States  and  by  the  European  Joint 
Aviation  Authorities  (JAA).  This  is 
expected  to  reduce  the  niunber  of  noise 
tests  that  need  to  be  conducted.  The 
costs  to  implement  this  rulemaking  are 
negligible,  if  any.  There  are  no 
additional  costs  imposed  by  this  final 
rule. 

The  final  rule  will  also  not  be 
considered  a  significant  regulatory 
action  because  (1)  it  does  not  have  an 
annual  effect  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy  or  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State.  Local  or  Tribal  governments  or 


communities;  (2)  it  does  not  create  a 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3)  it  does 
not  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients:  and  (4)  it  does 
not  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities  or  principles  set 
forth  in  the  Executive  Order.  Because 
the  final  rule  is  not  considered 
significant  under  these  criteria,  it  was 
not  reviewed  by  the  Office  of 
Management  and  Budget  (OMB)  for 
consistency  with  applicable  law,  the 
President's  priorities,  and  the  principles 
set  forth  in  this  Executive  Order  nor  Was 
OMB  involved  in  deconflicting  this  final 
rule  with  ones  fit>m  other  agencies. 

Final  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(the  Act)  establishes  "as  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statues,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  and  to 
explain  the  rationale  for  their  actions, 
the  Act  covers  a  wide-range  of  small 
entities,  including  small  businesses, 
not-for-profit  organizations  and  small 
governmental  jiuisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  final  rule  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  If 
the  determination  is  that  it  will,  the 
agency  must  prepare  a  Regulatory 
Flexibility  Analysis  (RFA)  as  described 
in  the  Act. 

However,  if  an  agency  determines  that 
a  final  rule  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities, 
section  605(b)  of  the  1980  Act  provides 
that  the  head  of  the  agency  may  so 
certify  and  an  RFA  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

The  FAA  conducted  the  required 
review  of  this  final  rule  and  determined 
that  the  cost  imposed  by  this  rule  will 
be  negligible  and  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  pursuant  to  the  RegiUatory 
Flexibility  Act.  5  UtS.C.  605  (b).  the 
FAA  certifies  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
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because  the  costs  imposed  by  this  rule 
will  be  negligible. 

Final  International  Trade  Impact 
Assessment 

The  FAA  has  determined  that  the 
final  rule  will  promote  the  sale  of 
foreign  products  and  services  in  the 
United  States  and  the  sale  of  U.S. 
products  and  services  in  foreign 
countries.  This  determination  is  based 
on  the  FAA's  determination  that  the 
rule  harmonizes  U.S.  standards  with  the 
)AR's  standards  for  noise  certification 
for  propeller-driven  small  airplanes. 

Federalism  Implications 

The  regulations  herein  do  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 

Final  Unfunded  Mandates  Assessment 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Reform  Act) 
enacted  as  Pub.  L.  104-4  on  March  22, 
1995,  requires  each  Federal  agency,  to 
the  extent  permitted  by  law,  to  prepare 
a  written  assessment  of  the  effects  of 
any  Federal  mandate  in  a  final  agency 
rule  that  may  result  in  the  expenditure 
by  State,  Local,  and  Tribal  governments, 
in  the  aggregate,  or  by  the  private  sector, 
of  $100  million  or  more  (adjusted 
annually  for  inflation)  in  any  one  year. 

Section  204(a)  of  the  Reform  Act,  2 
U.S.C.  1534(a),  requires  the  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  (or  their  designees)  of  State, 
Local,  and  Tribal  governments  on  a  final 
"significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  under  the 
Reform  Act  is  any  provision  in  a  Federal 


agency  regulation  that  will  impose  an 
enforceable  duty  upon  State,  Local,  and 
Tribal  governments,  in  the  aggregate,  of 
$100  million  (adjusted  annually  for 
inflation)-in  any  one  year. 

Section  203  of  the  Reform  Act,  2 
U.S.C.  1533,  which  supplements  section 
204(a),  provides  that  before  establishing 
any  regulatory  requifements  that  might 
significantly  or  uniquely  affect  small 
governments,  the  agency  shall  have 
developed  a  plan  that,  among  other 
things,  provides  for  notice  to  potentially 
affected  smaU  govenunents,  if  any,  and 
for  a  meaningful  and  timely  opportvmity 
to  provide  input  in  the  development  of 
regulatory  proposals. 

This  nue  does  not  contain  a  Federal 
intergovernmental  or  private  sector 
mandate  that  exceeds  $100  million  a 
year,  therefore  the  requirements  of  the 
Reform  Act  do  not  apply. 

Environmental  Analysis 

FAA  Order  1050.1D  defines  FAA 
actions  that  may  be  categorically 
excluded  ft'om  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  assessment  (EA)  or 
environmental  impact  statement  (EIS). 
In  accordance  with  FAA  Order  1050.1D, 
appendix  4,  paragraph  4(j),  this 
rulemaking  action  qualifies  for  a 
categorical  exclusion. 

Energy  Impact 

The  energy  impact  of  the  notice  has 
been  assessed  in  accordance  with  the 
Energy  Policy  and  Conservation  Act 
(EPCA)  Pub.  L.  94-163,  as  amended  (43 
U.S.C.  6362)  and  FAA  Order  1053.1.  It 
has  been  determined  that  the  final  rule 
is  not  a  major  regulatory  action  under 
the  provisions  of  the  EPCA. 

List  of  Subjects  in  14  CFR  Part  36 

Agricultiue,  Aircraft,  Noise  Control. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  part  36  of  Title  14,  Code  of 
Federal  Regulations  as  follows: 


PAI^T  3e-N0ISE  STANDARDS: 
AIRCRAFT  TYPE  AND 
AIRWORTHINESS  CERTIRCATION 

1.  The  authority  citation  for  part  36 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4321  et  seq.;  49  U.S.C 
106(g),  40113,  44701-44702,  44704.  44715; 
sec.  305,  Pub.  L.  96-193,  94  Stat.  50,  57;  E.O. 
11514,  35  PR  4247,  3  CFR,  1966-1970  Comp., 
p.  902. 

2.  Appendix  G  of  pari  36  is  amended 
by  revising  sections  G36.107(a), 
G36.201(b),  including  Figitfe  Gl, 
G36.201(c),  G36.201(d)(l), 
G36.201(d)(4),  and  G36.301(b), 
including  Figure  02,  to  read  as  follows: 

Appendix  G  to  Part  36— Takeoff  Noise 
Requirements  for  Propeller-Driven 
Small  Airplane  and  Impeller-Driven 
Commuter  Category  Airplane 
Certificatioa  Tests  on  or  After 
December  22, 1988 


Sec.G36.107    Noise  Measurement 
Procedures 

(a)  The  microphone  must  be  a  pressure 
type,  12.7  mm  in  diameter,  with  a  protective 
grid,  moiuited  in  an  inverted  position  such 
that  the  microphone  diaphragm  is  7  mm 
above  and  parallel  to  a  white-painted  metal 
circular  plate.  This  white-painted  metal  plate 
shall  be  40  cm  in  diameter  and  at  least  2.5 
mm  thick.  The  plate  shall  be  placed 
horizontally  and  flush  with  the  surrounding 
ground  surface  with  no  cavities  below  the 
plate.  The  microphone  must  be  located  threfe- 
quarters  of  the  distance  from  the  center  to  the 
back  edge  of  the  plate  along  a  radius  normal 
to  the  line  of  flight  of  the  test  airplane. 


Sec.  G36.201    Corrections  to  Test  Results 

***** 

(b)  Atmospheric  absorption  correction  is 
required  for  noise  data  obtained  when  the 
test  conditions  are  outside  those  specified  in 
Figure  Gl.  Noise  data  outside  the  applicable 
range  must  be  corrected  to  59  F  and  70 
percent  relative  humidity  by  an  FAA 
approved  method. 
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(c)  Helical  tip  Mach  number  and  power 
corrections  must  be  made  as  follows: 

(1)  Corrections  for  helical  tip  Mach  number 
and  power  corrections  must  be  made  if— 

(i)  The  propeller  is  a  variable  pitch  type; 
or 

(ii)  The  propeller  is  a  fixed  pitch  type  and 
the  test  power  is  not  within  5  percent  of  the 
reference  power. 

(2)  No  corrections  for  helical  tip  Mach 
number  variation  need  to  be  made  if  the 
propeller  helical  tip  Mach  mmiber  is: 

(i)  At  or  below  0.70  and  the  test  helical  tip 
Mach  number  is  within  0.014  of  the  reference 
helical  tip  Mach  number. 

(ii)  Above  0.70  and  at  or  below  0.80  and 
the  test  helical  tip  Mach  number  is  within 
0.007  of  the  reference  helical  tip  Mach 
number. 

(iii)  Above  0.80  and  the  test  helical  tip 
Mach  number  is  within  0.005  of  the  reference 
helical  tip  Mach  nimiber.  For  mechanical 
tachometers,  if  the  helical  tip  Mach  niunber 
is  above  0.8  and  the  test  helical  tip  Mach 
nvimber  is  within  0.008  of  the  reference 
helical  tip  Mach  number. 


(d)*  •  * 

(1)  Measured  sound  levels  must  be 
corrected  from  test  day  meteorological 
conditions  to  reference  conditions  by  adding 
an  increment  equal  to 

Delta  (M)  =  (Ht  a— 0.7  Hr)  /lOOO 
where  Ht  is  the  height  in  feet  under  test 
conditions,  Hr  is  the  height  in  feet  under 
reference  conditions  when  the  aircraft  is 
directly  over  the  noise  measurement  point 
and  a  is  the  rate  of  absorption  for  the  test  day 
conditions  at  500  Hz  as  specified  in  SAE  ARP 
866A,  entitled  "Standard  Values  of 
Atmospheric  Absorption  as  a  function  of 
Temperature  and  Humidity  for  use  in 
Evaluating  Aircraft  Flyover  Noise"  as 
incorporated  by  reference  under  §  36.6. 
***** 

(4)  Measured  sound  levels  in  decibels  must 
be  corrected  for  engine  power  by 
algebraically  adding  an  increment  equal  to 
DeltaO)  =  Kj  log  (Pr/Pt) 
where  Pr  and  Pt  are  the  test  and  reference 
engine  powers  respectively  obtained  from  the 


manifold  pressure/torque  gauges  and  engine 
rpm.  The  value  of  K3  shall  be  determined 
from  approved  data  finsm  the  test  airplane.  In 
the  absence  of  flight  test  data  and  at  the 
discretion  of  the  Administrator,  a  value  of  Ka 
=  17  may  be  used. 


Sec.  G36.301    Aircraft  Noise  Limits 
***** 

(b)  The  noise  level  must  not  exceed  76 
dB  (A)  up  to  and  including  aircraft 
weights  of  1,320  pounds  (600  kg).  For 
aircraft  weights  greater  than  1,320 
pounds,  the  limit  increases  from  that 
point  with  the  logarithm  of  airplane 
weight  at  the  rate  of  9.83  dB  (A)  per 
doubling  of  weight,  until  the  limit  of  88 
dB  (A)  is  reached,  after  which  the  limit 
is  constant  up  to  and  including  19,000 
potmds  (8,618  kg).  Figm«  G2  shows 
noise  level  limits  vs  airplane  weight. 
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NOISE  LEVELS  vs  AIRPLANE  WEIGHT 

FIGURE  G2 
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Issued  in  Washington,  DC,  on  October  7, 
1999. 

Jane  F.  Gorvey, 
Administrator 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.309V] 

VMHng  Scholar*  Fellowship  Program, 
Offioa  of  Educational  Rasaarch  and 
Improvamant  (OERI);  NoUca  Inviting 
Applicatlona  for  Naw  Awards  for  nacal 
Year  (FY)  2000 

Purpose  of  Program:  The  OERI 
Visitiiig  Scholars  Fellowship  Program 
allows  individuals  to  conduct 
educational  research  at  the  OERI 
national  research  institutes  in 
Washington,  DC  for  up  to  12  months. 
For  FY  2000  we  encourage  applicants  to 
design  prefects  that  address  the 
invitational  priorities  in  the  Pricnities 
sectiCMi  of  this  q)plication  notice. 

Aside  from  canying  out  their 
research,  fellows  are  expected  to 
interact  in  a  collegial  manner  with  OERI 
•staff  and  be  available  to  shwe  their 
insights  and  expertise  when  needed.  At 
the  onset  of  their  fellowship,  fellows 
will  work  vrith  their  institute  direct(M« 
to  estdxlish  a  schedule  for  their  research 
projects  and  regular  office  hours,  and 
will  discuss  the  manner  in  which  thrar 
stay  may  be  mutuaUy  beneficial  to  the 
fellow  and  CffiRI. 

Administration  of  Program:  This 
fellowship  competition  will  be 
administered  by  the  National  Research 
Ck)uncil  (the  Council).  The  Coimcil  was 
organized  by  the  National  Academy  of 
Sciences  in  1916  to  associate  the  broad 
commimity  of  science  and  technology 
with  the  Academy's  purposes  of 
furthering  knowledge  and  advising  the 
Federal  Government.  F\mctioning  in 
accordance  with  general  policies 
determined  by  the  Academy,  the 
Council  has  become  the  principal 
operating  agency  of  both  the  National 
Academy  of  Sciences  and  the  National 
Academy  of  Engineering  in  providing 
services  to  the  government,  the  public, 
and  the  scientific  and  engineering 
communities.  The  Council  is 
administered  jointly  by  both  Academies 
and  the  Institute  of  Medicine. 

Eligible  Applicants:  Scholars, 
researchers,  policymakers,  educational 
practitioners,  librarians,  or  statisticians 
who  are  engaged  in  the  use,  collection, 
and  dissemination  of  information  about 
education  and  educational  research. 

Applications  Available:  October  29, 
1999. 

Deadline  for  Transmittal  of 
Applications:  January  24,  2000. 

Note:  Decisions  on  awards  will  be 
announced  by  the  Council  by  April  2000,  and 
fellows  will  be  able  to  commence  their 
appointments  anytime  between  June  2000 
and  September  2000. 

Available  Funds:  $500,000  (FY  1998 
funds). 


Estimated  Range  of  Awards:  $50,000- 
$100,000  per  fellow. 

Estimated  Average  Size  of  Awards: 
$75,000. 
Estimated  Number  of  Awards:  5  to  8. 
Project  Period:  Up  to  12  months. 

Note:  Neither  the  U.S.  Department  of 
Education,  nor  the  Council,  is  bound  by  any 
estimates  in  this  notice. 

Applicable  Regulations:  See 
explanation  under  Supplementary 
Information. 

SUPnXMENTARY  MFOfMMTION:  OEBl  IB 
authorized  to  make  fellowship  awards 
to  visiting  scholars  imder  section 
931(cKl)^)  of  the  Educational  Resewch, 
Development,  Dissemination,  and 
Imim>vaBmt  Act  of  1994,  20  U.S.C. 
6001  et  seq.  This  statute  states,  in 
relevant  part,  that  the  fellow^ps  "shall 
be  awuded  competitively  following  the 
publication  ot  a  notice  in  the  Faiaral 
Register  inviting  the  sulHnission  of 
applications."  OESl  made  a  grant  to  the 
National  Research  Council  to  carry  out 
this  activity  pursuant  to  the  regulations 
in  34  CFR  part  700  and  the  Education 
Department  G«ieral  Administrative 
Regulaticms  (EDGAR)  in  34  CFR  part  75. 
OERI  is  publishing  this  application 
notice  on  behalf  of  the  Coimcil. 

The  Cotmcil  will  fund  applications 
for  fellowships  for  the  OERI  national 
research  institutes.  General  procedures 
governing  the  applicaticm  process  and 
the  evaluation  and  selection  of  fellows 
can  be  fotmd  in  the  1999  Program 
Announcement,  prepared  by  the 
Council.  The  announcement  is  available 
on  the  web  site  http:// 
fellowships.nas.edu  and  is  also  available 
from  the  address  and  telephone  niunber 
listed  at  the  end  of  this  notice.  More 
specific  procedures  governing  the  panel 
review  process  will  be  available  from 
the  Council  after  all  api^cations  have 
been  received. 

The  regulations  in  34  CFR  part  700 
and  in  the  Education  Department 
General  Administrative  Regulations 
(EDGAR)  govern  the  grant  relationship 
between  OERI  and  the  Cotmcil  and 
apply  to  the  Coimcil's  administration  of 
Fedfwal  funds  imder  the  grant. 

Priorities 

Invitational  Priorities 

The  Coimcil  is  particularly  interested 
in  applications  that  meet  one  or  both  of 
the  following  priorities.  Under  34  CFR 
75.105(c)(1)  we  do  not  give  an 
application  that  meets  one  or  both  of 
these  invitationa^riorities  a 
competitive  or  absolute  preference  over 
other  applications. 


Invitational  Priority  1 — Issues  Related  to 
How  People  Learn:  Brain,  Mind, 
Experience 

OERI's  research  priorities  include 
work  that  relates  to  two  recent  reports 
published  by  the  National  Academy  of 
Sciences.  The  first  study  is  entitled: 
How  People  Learn:  Brain,  Mind 
Experience,  and  School,  which  is 
available  online  at  http://www.nap.edu. 

The  Academy  study  recommends 
important  future  research  related  to 
himian  learning.  The  report  calls  for 
more  detailed  research  regarding 
matters  such  as  the  role  of  learners' 
pricff  knowledge  in  acquiring  new 
information,  the  imp«tance  of  social 
and  cultural  contexts  to  learning, 
understanding  how  learning  is  - 

transferred,  how  learning  is  related  to  a 
discipline  ^d  how  time,  femiliarity, 
and  exploration  impact  fluency  in 
learning.  The  report  calls  for  new 
approadies  to  the  learning  sciences 
such  as  neurosdence  and  cognitive 
science,  helping  basic  researchers  and 
educationaLresearchers  to  work 
together,  including  teachers  in  the 
process,  melding  qualitative  and 
quantit^ve  methods,  and  designing 
and  implementing  new  statistical 
techniques  and  qualitative  meastires  as 
needed  to  more  effectively  study  the 
complex  area  of  htmian  learning. 

After  How  People  Learn:  (Brain, 
Mind,  Experience  and  School)  was 
released,  OERI  posed  the  next  questions, 
"What  research  and  development  could 
help  incorporate  the  insights  from  the 
report  into  classroom  practice?"  In 
response  to  this  question,  the  Academy 
published.  How  People  Learn:  Bridging 
Research  and  Practice.  This  study  is  also 
available  online  at  http://www.nap.edu. 

Applicants  are  invited  to  discuss  in 
their  applications  how  their  work 
relates  to  these  reports.  Projects  may 
focus  on  any  aged  learners,  including 
preschoolers,  those  in  the  K-12  years, 
those  in  postsecondary  institutions,  and 
other  adult  learners.  The  projects 
proposed  by  the  applicants  must 
include  specific  research  to  be 
conducted  while  at  OERI,  and  the 
application  must  discuss  ways  in  which 
the  fellows'  stay  will  be  mutually 
beneficial. 

Invitational  Priority  2 — ^Traditionally 
Underrepresented  (koups  and 
Institutions 

Based  on  section  931(c)(5)  of  OERI's 
authorizing  statute,  the  Cotmcil  also 
invites  applications  from  groups  of 
researchers  or  institutions  that  have 
been  historically  tmderutilized  in 
Federal  educational  research  activities. 
The  groups  and  institutions  include: 
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Women,  African-Americans,  Hispanics, 
Native  American  Indians,  and  Alaskan 
Natives  or  other  ethnic  minorities; 
promising  young  or  new  researchers  in 
the  field,  such  as  postdoctoral  students 
and  recently  appointed  assistant  or 
associate  professors,  Historically  Black 
Colleges  and  Universities,  Tribally 
Controlled  Colleges,  Hispanic  serving 
institutions,  community  colleges,  and 
other  institutions  of  higher  education 
with  large  numbers  of  minority 
students;  institutions  of  higher 
education  located  in  rural  areas;  and 
institutions  and  researchers  located  in 
States  and  regions  of  the  United  States 
which  have  historically  received  the 
least  Federal  support  for  educational 
research  and  development. 

Applicants  are  invited  to  propose 
projects  that  are  designed  to  increase  the 
participation  in  the  activities  of  the 
institutes  of  the  groups  and  institutions 
described  in  the  previous  para^ph. 

Evaluation  ana  Selection  of  Fellows: 
According  to  the  Council's  1999 
Program  Announcement  for  the  OERI 
Visiting  Scholars  Fellowship  Program, 
qualifications  of  applications  will  be 
evaluated  by  panels  of  distinguished 
scholars  selected  by  the  Coimcil.  The 
evaluation  of  applications  will  be  based 
on  achievement,  experience,  and 
training  as  evidenced  by  the  application 
materials  submitted,  and  by  the 
importance  of  the  proposed  work  to  the 
field  of  education  and  the  goals  of  the 


OERI.  Promising  new  talent  is  especially 
welcomed.  Panelists  will  carefully 
consider  the  application,  proposed 
project  plan,  letters  of  recommendation, 
and  other  supporting  documentation. 
The  quality  of  the  proposed  project  and 
the  appropriateness  of  the  proposed 
study  at  the  OERI  wrill  also  be  carefully 
reviewed.  The  final  selection  of  fellows, 
based  on  the  panelists' 
recommendations,  will  be  made  by  the 
National  Research  Council.  The  Council 
will  establish  the  specific  procedures 
governing  the  panel  review  process  in  a 
1999  "Guide  for  Panelists"  after  the 
nimiber  and  composition  of  the 
applications  have  been  determined. 

For  Further  Information  or 
Applications  Contact:  Craig  Gidney,  The 
Fellowship  Program,  National  Research 
Council.  2101  Constitution  Avenue, 
Washington,  DC  20418.  Telephone: 
(202)  334-2872.  The  e-mail  address  for 

Mr.  Gidney  is:  c gidney®  nas.edu. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

Individuals  writh  disabilities  may 
obtain  this  document  in  an  alternative 
format,  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 


format  the  standard  forms  included  in 
the  application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
docimients  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/nevtrs.html 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  bee,  at  1-888-293-6498;  or  in  the 
Washington.  DC  area,  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  dociunent  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.accees.gpo.gov/nara/ 
index.html 

Program  Authority:  20  U.S.C  6001  et  seq. 
(OERI)  and  36  U.S.C.  253  (National  Academy 
of  Sciences,  National  Research  Council). 

Dated:  October  7, 1999. 
C.  Kent  McGulre. 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 
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The  President 


Proclamation  7235— To  Delegate  Authority 
for  the  Administration  of  the  Tariff-Rate 
Quotas  on  Sugar-Containing  Products 
and  Other  Agricultural  Products  to  the 
United  States  Trade  Representative  and 
the  Secretary  of  Agriculture 
Proclamation  7236 — Leif  Erii(son  Day, 
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Tide  3— 

The  President 


Proclamation  7235  of  October  7,  1999 

To  Delegate  Authority  for  the  Administratioii  of  the  Tariff- 
Rate  Quotas  on  Sugar-Containing  Products  and  Other  Agri- 
cultural Products  to  the  United  States  Trade  Representative 
and  the  Secretary  of  Agriculture 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

1.  On  April  15,  1994,  the  President  entered  into  trade  agreements  resulting 
from  the  Uruguay  Round  of  multilateral  trade  negotiations  ("Uruguay  Round 
Agreements").  As  part  of  those  agreements,  the  United  States  converted 
quotas  on  imports  of  beef,  cotton,  dairy  products,  peanuts,  peanut  butter 
and  peanut  paste,  sugar,  and  sugar-conteiining  products  (as  de&ned  in  addi- 
tioned  U.S.  notes  2  and  3  of  the  Harmonized  Tariff  Schedule  of  the  United 
States)  into  tariff-rate  quotas.  In  section  101(a)  of  the  Uruguay  Round  Agree- 
ments Act  (the  "URAA")  (Public  Law  103-65;  108  Stat.  4809),  Congress 
approved  the  Uruguay  Roimd  Agreements  listed  in  section  101(d)  of  that 
Act,  including  the  General  Agreement  on  Tariffe  and  Trade  1994. 

2.  On  December  23,  1994,  the  President  issued  Presidential  Proclamation 
6763,  implementing  the  Uruguay  Rovmd  Agreements  consistent  with  the 
URAA.  Presidential  Proclamation  6763  included  a  delegation  of  the  Presi- 
dent's authority  under  the  statutes  cited  in  the  proclamation,  including 
section  404(a)  of  the  URAA,  19  U.S.C.  3601(a),  to  the  Secretary  of  Agriculture, 
the  Secretary  of  the  Treasury,  and  the  United  States  Trade  Representative, 
as  necessary  to  perform  functions  assigned  to  them  to  implement  the  procla- 
mation. Section  404(a)  directs  the  President  to  take  such  action  as  may 
be  necessary  in  implementing  the  tariff-rate  quotas  set  out  in  Schedule 
XX  -  United  States  of  America,  annexed  to  the  Marrakesh  Protocol  to  the 
General  Agreement  on  Tariffe  and  Trade  1994,  to  ensure  that  imports  of 
agricultural  products  do  not  disrupt  the  orderly  marketing  of  commodities 
in  the  United  States. 

3.  I  have  determined  that  it  is  necessary  to  delegate  my  authority  imder 
section  404(a)  to  administer  the  tariff-rate  quotas  relating  to  cotton,  dairy 
products,  peanuts,  peanut  butter  and  peanut  paste,  sugar,  and  sugar-con- 
taining products  to  the  United  States  Trade  Representative  and  to  delegate 
to  the  Secretary  of  Agriculture  authority  to  issue  licenses  governing  the 
importation  of  such  products  under  the  applicable  tariff-rate  quotas.  The 
Secretary  of  Agriculture  shall  exercise  such  licensing  authority  in  consulta- 
tion with  the  United  States  Trade  Representative. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  acting  under  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States  of  America,  including  but  not  limited 
to  section  301  of  title  3,  United  States  Code,  and  section  404(a)  of  the 
URAA,  do  hereby  proclaim: 
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(1)  The  United  States  Trade  Representative  is  authorized  to  exercise  my 
authority  piusuant  to  section  404(a)  of  the  URAA  to  take  all  action  necessary, 
including  the  promulgation  of  regidations,  to  administer  the  tariff-rate  quotas 
relating  respectively,  to  cotton,  dairy  products,  peanuts,  peanut  butter  and 
peanut  paste,  sugar,  and  sugar-containing  products,  as  the  latter  products 
are  defined  in  additional  U.S.  notes  2  and  3  of  the  Harmonized  Tariff 
Schedule  of  the  United  States.  The  Secretary  of  Agriculture,  in  consultation 
with  the  United  States  Trade  Representative,  is  authorized  to  exercise  my 
authority  pursuant  to  section  404(a)  to  issue  import  licenses  governing  the 
importation  of  such  products  within  die  applicable  tariff-rate  quotas. 

(2)  All  provisions  of  previous  proclamations  and  Executive  orders  that 
are  inconsistent  with  the  actions  taken  in  this  proclamation  are  superseded 
to  the  extent  of  such  inconsistency. 

IN  WITNESS  WHEREOF,  I  have  herevmto  set  my  hand  this  seventh  day 
of  October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-nine, 
and  of  the  Independence  of  the  United  States  of  America  the  two  himdred 
and  twenty-fourth. 


OsJ^Aj/fUOA^^l^tW^nG^kA 
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Proclamatioii  7236  of  Octobw  8,  1999 
Leif  Erikson  Day,  1999 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

In  preparing  for  the  new  millanninm,  Americans  have  become  increasingly 
aware  of  the  richness  of  our  Nation's  history  and  heritage  and  of  the  genera- 
tions of  men  and  women  whose  contributions  have  brought  us  saiely  to 
this  moment  in  our  American  journey. 

One  of  those  remarkable  individuals  was  Leif  Erikson,  who  led  a  small, 
intrepid  band  on  a  voyage  of  discovery  across  the  North  Atlantic  from 
Greenland,  arriving  on  the  coast  of  North  America  almost  a  thousand  years 
ago.  The  courage,  resourcefulness,  and  fortitude  of  Leif  Erikson  and  the 
other  Viking  seafarers  foreshadowed  the  strength  and  character  of  the  many 
Nordic  pioneers  who  would  make  their  own  voyage  to  America  centiu-ies 
later.  Building  new  lives  through  hard  work,  they  also  helped  build  our 
Nation  and  sustain  our  fundamental  values  of  freedom,  justice,  and  democ- 
racy. 

The  millions  of  Nordic  Americans  who  have  contributed  so  much  to  our 
peace  and  prosperity  through  the  decades  have  also  strengthened  the  bonds 
of  friendship  between  the  United  States  and  the  people  of  Denmark,  Finland, 
Iceland,  Sweden,  and  Norway.  With  a  shared  past  and  common  ideals, 
we  have  worked  in  partnership  to  promote  democracy  and  opportunity 
around  the  world.  Through  our  Northern  Eiu-opean  Initiative,  the  Nordic 
countries  and  the  United  States  continue  to  promote  our  common  values 
in  the  region  and  to  facilitate  Baltic  and  Russian  integration  into  Western 
institutions. 

The  next  millermium  will  hold  great  challenge  and  great  promise  for  our 
Nation  and  for  the  people  of  the  Nordic  countries.  We  have  only  to  look 
back  on  the  achievements  of  Leif  Erikson  to  rekindle  our  spirit  of  adventure 
and  to  inspire  us  as  we  embark  on  our  own  exploration  of  the  uncharted 
territory  of  the  future. 

In  honor  of  Leif  Erikson,  son  of  Iceland,  grandson  of  Norway,  the  Congress, 
by  joint  resolution  approved  on  September  2,  1964  (Public  Law  88-566), 
has  authorized  and  requested  the  President  to  proclaim  October  9  of  each 
year  as  ' '  Leif  Erikson  Day. ' ' 

NOW,  THEREFORE,  I,  WILLL\M  J.  CLINTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  October  9,  1999,  as  Leif  Erikson  Day.  I 
encourage  the  people  of  the  United  States  to  observe  this  occasion  with 
appropriate  ceremonies  and  activities  commemorating  our  rich  Nordic  Amer- 
ican heritage. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eighth  day 
of  October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-nine, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-fourtii. 
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REMmOERS 

The  items  in  this  list  were 
edHoriaNy  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOINQ  INTO 
EFFECT  OCTOBER  IS. 


AQMCULTURE 
DEPARmENT 


Cherries  (sweet)  grown  irt— 
Washington;  published  9-13- 
99 
Potatoes  (Irish)  grown  iff— 
CaKfomia  and  Oregon; 
put)lished  9-13-99 

COMMERCE  DEPARTMENT 
Nanonel  Oosenlc  and 
Atmospnenc  Adniniatralion 

Endangered  and  threatened 


Sea  turtle  conservation; 
shrimp  trawling 
requtrements — 
Turtle  excluder  devices; 
published  10-13-99 

ENVIRONMENTAL 
PROTECnON  AGENCY 

Air  quality  implementation 
plans;  approval  arKJ 
promulgation;  various 
States: 

Califomia;  published  9-13-99 
FARMCREDIT 
AOMMISTRATION 

Fafflfi  credit  system: 
Miscellaneous  amendments; 
published  10-14-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Industrial,  scientific,  and 
medtoal  equipment: 
Radio  frequerx:y  (RF) 
lightir>g  devices;  published 
7-12-99 
Radio  stations;  table  of 
assignnr>ent5: 

New  Yortt;  published  10-13- 
99 
Reporting  and  recordkeeping 
requirements: 

0MB  approved  Infonnation 
collections  requirements; 
Hst;  published  10-13-99 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 
kilbf  Illation  Security 
Oversight  Offloe 

Classified  national  security 
information: 

Multi-agency  declassification 
issues;  uniform  referral 


standard;  published  9-13- 
99 

STATE  DEPARTMENT 

Visas;  nonimmigrant 
documentation: 
Issuance  of  visas;  technical 
corrections;  published  10- 
13-99 

TRANSPORTATION 
DEPARTMENT 


Ainworthiness  directives: 
McOonneN  Douglas; 
published  9-28-99 
Akworttiiness  standards: 
Special  corKJitions — 
Soloy  Corp.  Model 
Pathfinder  21  airplane; 
published  9-13-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agrlcuttucal  Marlnting 
Service 

Tomatoes  grown  ir>— 
Florida;  comments  due  by 
10-19-99;  published  8-20- 
99 

DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  of  uniformed 
sennces  (CHAMPUS): 
Prostfietic  devices; 
comments  due  by  10-19- 
99;  published  8-20-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Arizona;  comments  due  by 
10-20-99;  published  9-20- 
99 

Nevada;  comments  due  by 

10-20-99;  published  9-20- 

99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Arizona;  comments  due  by 

10-20-99;  published  9-20- 

99 

Califomia;  comments  due  by 
10-22-99;  published  9-22- 
99 

Nevada;  comments  due  t>y 

10-21-99;  published  10-1- 

99 
Oregon;  comments  due  by 

10-21-99;  published  9-21- 

99 
South  Dakota;  comments 

due  by  10-21-99; 

published  9-21-99 


Hazardous  waste: 
Identifkatton  and  listirig— 
Dye  and  pigment 
industries;  comments 
due  by  10-21-99; 
published  9-8-99 
Water  programs: 
Qean  Water  Act- 
Water  quality  planning 
and  maragement; 
comments  due  by  10- 
22-99;  published  8-23- 
99 

Water  quality  planning 
and  managentent; 
Natnnal  PolkJtant 
Discharge  Eliminatkm 
System  program  artd 
Federal  antklegradatkMi 
polKy;  comments  due 
by  10-22-99;  published 
8-23-99 

HEALTH  AND  HUMAN 
SERVRES  DEPARTMENT 
Food  and  DniQ 
AdmMatnrlion 

Human  drugs: 
Topical  antifungal  products 
(OTC);  tentative  final 
morxigraph;  comments 
due  by  10-20-99; 
published  7-22-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Group  and  indivkJual  health 
insurance  marttets;  Federal 
enforcement;  comments  due 
by  10-19-99;  published  8- 
20-99 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Acq)MSi6on  reguiatkxis: 
Miscellaneous  amendments; 
comments  due  by  10-22- 
99;  published  8-23-99 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Constructkxi  safety  and  health 
•    starKlards: 

Fair  protectton;  comments 
due  by  10-22-99; 
published  7-14-99 

MANAGEMENT  AND 
BUDGET  OFFICE 

Federal  Procurement  Policy 
Office 

Acquisitkm  regulations: 
Cost  Accounting  Standards 
Board- 
Cost  accounting  practices; 
cfianges;  comments  due 
by  10-19-99;  published 
8-20-99 

NUCLEAR  REGULATORY 
COMMISSION 

Ftediation  protection  standards: 


Critnality  guklance  for  low- 
level  waste;  proposed 
compatibility  designation 
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Title  3— 

The  President 


Proclamation  7237  of  October  8,  1999 
National  School  Lunch  Week,  1999 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

For  more  than  50  years,  the  National  School  Lunch  Program  has  been 
at  the  forefront  of  our  Nation's  effort  to  promote  the  health  and  well- 
being  of  our  children.  Created  to  ensure  that  all  children  in  our  Nation 
receive  the  nourishment  they  need  to  develop  into  healthy  and  productive 
adults,  the  program  provides  nutritious  lunches  to  more  than  26  million 
children  each  day  in  95,000  schools  and  residential  child  care  institutions 
across  the  country.  For  many  children,  this  free  or  reduced-price  meal  is 
often  the  most  nutritious  meal  of  their  day. 

Equally  important,  the  National  School  Lunch  Program  provides  oui  children 
with  the  fiiel  they  need  to  remain  alert  and  attentive  in  the  classroom. 
Common  sense  tells  us — and  scientific  research  confirms — that  a  hungry 
child  cannot  focus  on  learning  and  that  a  child  who  does  not  eat  properly 
is  more  likely  to  be  sick  and  absent  from  school.  Day  in  and  day  out, 
school  lunches  give  our  children  the  energy  to  learn  today,  while  helping 
them  prepare  for  the  challenges  of  the  future. 

An  array  ofnutrition  programs  now  supplements  the  National  School  Limch 
Program.  Whether  providing  schoolchildren  with  a  good  breakfast  or  a 
healthy  afternoon  snack,  the  School  Breakfast  Program,  the  Summer  School 
Food  Service  Program,  the  Special  Milk  Program,  and  the  Child  and  Adult 
Care  Food  Program  help  ensure  that  our  children  eat  nutritious  and  healthy 
meals  throughout  the  day.  As  we  observe  this  special  week,  let  us  reaffirm 
the  belief  of  President  Harry  Truman,  founder  of  the  school  lunch  program, 
that  "Nothing  is  more  important  in  our  national  life  than  the  welfare  of 
our  children,  and  proper  nourishment  comes  first  in  attaining  this  welfare." 

In  recognition  of  the  contributions  of  the  National  School  Lunch  Program 
to  the  health,  education,  and  well-being  of  our  Nation's  children,  the  Con- 
gress, by  joint  resolution  of  October  9,  1962  (Public  Law  87-780),  has  des- 
ignated the  week  beginning  on  the  second  Sunday  in  October  of  each  year 
as  "National  School  Limch  Week"  and  has  requested  the  President  to  issue 
a  proclamation  in  observance  of  this  week. 

NOW,  THEREFORE,  I,  WILLL\M  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  October  10  through  October  16,  1999.  as 
National  School  Lunch  Week.  I  call  upon  all  Americans  to  recognize  all 
those  individuals  whose  efforts  contribute  so  much  to  the  success  of  our 
national  child  nutrition  programs,  whether  at  the  Federal,  State,  or  local 
level. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eighth  day 
of  October,  in  the  year  of  our  Lord  nineteen  himdred  and  ninety-nine, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-fourdi. 


OO^lAJ^^iu^^^OMM^ 


IFR  Doc.  99-26998 
Filad  10-13-99:  8:45  am] 
Billiiig.code  3195-01-P 
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Proclamation  7238  of  October  8,  1999 
National  Children's  Day,  1999 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  children  of  America  are  our  most  precious  gift  and  our  greatest  responsi- 
bility. Their  well-being  is  one  of  the  greatest  measures  of  our  success  as 
a  society,  and  our  ability  to  provide  them  with  a  loving,  safe,  and  supportive 
environment  will  help  determine  the  character  of  our  Nation. 

We  can  be  proud  of  the  progress  we  have  made  in  creating  such  environ- 
ments. To  strengthen  families  and  homes,  we  have  provided  tax  relief  to 
working  families,  raised  the  minimum  wage,  and  enacted  the  Family  and 
Medical  Leave  Act  so  that  parents  can  take  time  off  to  be  vdth  a  sick 
child  or  new  baby  v^rithout  putting  their  jobs  at  risk.  To  give  more  children 
a  healthy  start  in  life,  we  have  extended  health  care  coverage  to  millicms 
of  previously  iminsured  children.  To  help  America's  youth  reach  their  full 
potential,  my  Administration  has  urged  the  Congress  to  pass  legislation 
to  provide  oiu-  students  with  a  first-rate  education  by  ensuring  that  they 
are  educated  by  well-prepared  teachers,  in  smaller  classes,  in  modem  and 
safe  buildings,  and  with  the  latest  in  information  technology. 

On  National  Children's  Day,  however,  we  must  also  reflect  soberiy  on  how 
far  we  still  have  to  go  to  make  our  communities  safe  and  nurturing  places 
for  our  children.  One  of  our  greatest  challenges  is  to  provide  health  coverage 
for  the  almost.  11  million  American  children  who  are  still  uninsured.  Many 
of  these  children  are  eligible  for  Medicaid  or  qualify  for  coverage  under 
the  Children's  Health  Insurance  Programs  that  are  now  operating  in  every 
State  across  our  Nation.  Educators,  policymakers,  he£dth  care  professionals, 
and  business,  commimity,  and  media  leaders  have  a  vital  role  to  play  in 
raising  parents'  awareness  of  their  children's  eligibility  for  this  important 
coverage  and  making  sure  that  these  children  are  enrolled. 

America  must  also  confront  the  recent  senseless  acts  of  violence  that  have 
taken  the  lives  and  the  innocence  of  so  many  yoimg  people.  Places  where 
they  once  felt  safe — schools  and  churches  and  day  ceu-e  facilities — have 
been  shaken  by  violence.  Addressing  this  assault  on  our  society's  values 
and  our  children's  future  is  a  top  priority  of  my  Administration.  We  must 
work  together — parents,  students,  educators,  public  officials,  and  religious, 
community,  and  industry  leaders — to  instill  in  our  youth  a  sense  of  compas- 
sion, tolerance,  and  self-respect,  so  that  they  may  find  their  way  in  a  troubled 
world.  We  must  also  help  them  develop  the  strength  to  express  their  own 
anger  and  alienation  with  words,  not  weapons. 

One  of  the  most  powerful  tools  we  have  in  this  endeavor  is  youth  mentoring. 
A  recent  Department  of  Justice  study  showed  that  mentoring  programs  help 
yoimg'  people  resist  violence  and  substance  abuse,  perform  better  academi- 
cally, and  interact  more  positively  with  their  feimilies  and  with  other  youth. 
Recognizing  the  value  of  mentoring  programs,  particularly  to  the  well-being 
of  millions  of  at-risk  youth,  my  Adrninistration  announced  earlier  this  year 
several  public  and  private  initiatives  to  encourage  mentoring,  and  we  set 
aside  $14  million  in  grants  for  the  Justice  Department's  Juvenile  Mentoring 
Program. 
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Children  bring  so  much  hope,  jljy,  and  love  to  our  lives;  in  return,  we 
owe  them  our  time,  our  attention,  the  power  of  our  example,  and  the 
comfort  of  our  concern.  It  is  a  fair  trade,  and  one  that  enriches  the  lives 
of  us  all. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  herebyproclaim  October  10,  1999,  as 
National  Children's  Day.  I  urge  all  Americans  to  express  their  love  and 
appreciation  for  the  children  of  our  Nation  on  this  day  and  on  every  day 
throughout  the  year.  I  invite  Federal  officials,  local  governments,  conunu- 
nities,  and  all  American  families  to  join  in  observing  this  day  with  appro- 
priate ceremonies  and  activities.  I  also  \iige  all  Americans  to  reflect  upon 
the  importance  of  children  to  our  families,  the  importance  of  strong  femilies 
to  our  children,  and  the  importance  of  both  to  America. 

IN  WITNESS  WHEREOF,  I  have  hereimto  set  my  hand  tlus  eighth  day 
of  October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-nine, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-fourth. 


IXrtu^AJu^A^jw^^^ 


[FR  Doc.  99-26999 
Filed  10-13-99:  8:45  am] 
Billing  code  3195-01-P 
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Proclamation  7239  of  October  8,  1999 
Columbus  Day,  1999 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Although  Christopher  Columbus'  first  voyage  to  the  New  World  took  place 
more  than  500  years  ago,  the  momentous  changes  it  brought  about  still 
resonate  today.  His  journey  triggered  a  historic  encoimter  between  Europe 
and  the  native  peoples  of  the  New  World;  helped  open  new  continents 
to  exploration,  trade,  and  development;  established  a  reliable  route  to  the 
Americas;  and  was  a  major  milestone  in  the  inexorable  trend  toward  expan- 
sion and  globalization. 

Columbus  could  not  have  imagined  the  full  impact  of  his  arrival  in  1492 
or  how  his  journey  would  shape  human  history.  The  zeal  for  trade  that 
motivated  the  Spanish  crown  to  fund  Columbus'  voyages  still  exists  today 
as  we  work  to  strengthen  our  conunercial  ties  with  othei  nations  and  to 
compete  in  an  increasingly  global  economy.  Columbus'  own  passion  for 
adventure  siuvives  as  an  integral  part  of  our  national  character  and  heritage, 
reflected  in  our  explorations  of  the  oceans'  depths  and  the  outer  reaches 
of  our  solar  system.  A  son  of  Italy,  Columbus  opened  the  door  to  the 
New  World  for  millions  of  people  from  across  the  globe  who  have  followed 
their  dreams  to  America.  Today,  Americans  of  Italian  and  Spanish  descent 
can  take  special  pride,  not  only  in  Columbus'  historic  achievements,  but 
also  in  their  own  immeasurable  contributions  to  our  national  life.  From 
business  to  the  arts,  from  government  to  academia,  they  have  played  an 
important  part  in  advancing  the  peace  and  prosperity  our  country  enjoys 
today. 

We  are  about  to  embark  on  our  own  journey  into  a  new  millennium  of 
imknown  challenges  and  possibilities.  As  we  ponder  that  future,  Columbus' 
courage  and  daring  still  captxu"e  the  American  imagination,  inspiring  us 
to  look  to  the  horizon,  as  he  did,  and  see,  not  a  daunting  boundary,  but 
a  new  world  full  of  opportunity. 

In  tribute  to  Columbus'  many  achievements,  the  Congress,  by  joint  resolution 
of  April  30,  1934  (48  Stat.  657),  and  an  Act  of  June  28,  1968  (82  Stat. 
250),  has  requested  the  President  to  proclaim  the  second  Monday  in  October 
of  each  year  as  "Colimibus  Day." 

NOW,  THEREFORE,  I.  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  October  11,  1999,  as  Columbus  Day.  I 
call  upon  the  people  of  the  United  States  to  observe  this  day  with  appropriate 
ceremonies  and  activities.  I  also  direct  that  the  flag  of  the  United  States 
be  displayed  on  all  public  buildings  on  the  appointed  day  in  honor  of 
Christopher  Columbus. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eighth  day 
of  October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-nine, 
and  of  the  Independence  of  the  United  States  of  America  the  two  himdred 
and  twenty-fourth.  * 


0OTAJ^AJuaA<rtu^A*^ 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  ctocuments  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FARM  CREDIT  ADMINISTRATION 

12  CFR  Parts  612, 614  and  618 
RIN  3052-AB85 

Standards  of  Conduct;  Loan  Policios 
and  Operations;  Ganaral  Provisions; 
Regulatory  Burden;  Effective  Date 

agency:  Farm  Credit  Administration. 
ACTION:  Confinnation  of  effective  date; 
partial  withdrawal. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA)  published  a  direct 
final  rule,  with  opporttmity  for 
comment,  amencUng  parts  612,  614  and 
618  on  August  9, 1999  (64  FR  43046). 
This  direct  final  rule  would  reduce 
regulatory  burden  on  the  Farm  Credit 
System  (FCS  or  System)  by  repealing  or 
amending  16  regulations.  These 
revisions  provide  System  banks  and 
associations  with  greater  flexibility 
concerning  loan  sales,  agricultural 
secondary  market  activities,  loans  to 
insiders,  letters  of  credit,  information 
programs,  travel  expenses,  and 
disclosing  borrower  information  during 
litigation.  The  opportunity  for  comment 
expired  on  September  8, 1999.  We 
received  a  significant  adverse  comment 
on  the  direct  final  rule  regarding  insider 
loans.  As  a  result,  the  revision  to 
subpart  M  of  part  614  will  not  become 
effective.  All  other  regulations  in  the 
direct  final  rule  will  become  effective  in 
accordance  with  this  dociunent. 
Pursuant  to  12  U.S.C.  2252,  the  effective 
date  of  the  final  rule  is  30  days  from  the 
date  of  publication  in  the  Federal 
Register  during  which  either  or  both 
Houses  of  Congress  are  in  session.  Based 
on  the  records  of  the  sessions  of 
Congress,  the  effective  date  of  the 
regulations  is  October  13, 1999. 
EFFECTIVE  DATE:  The  regulation 
amending  12  CFR  parts  612,  614  and 
618  published  on  August  9, 1999  (64  FR 
43046)  is  effective  October  13, 1999, 
except  that  the  revision  to  subpart  M  of 


part  614  (amendatory  instruction  #9  on 
page  43049)  is  withdrawn  as  of  October 
13, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eric  Howard,  Senior  Policy  Analyst,  or 
Dale  Aultman,  Policy  Analyst,  Office 
of  Policy  and  Analysis,  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090,  (703)  883-4498,  TDD  (703)  883- 
4444, 

or 

Richard  A.  Katz,  Senior  Attorney,  Office 
of  General  Counsel,  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090,  (703)  883-4020,  TDD  (703)  883- 
4444, 

SUPPLEMENTARY  INFORMATION:  Our  direct 
final  rule  reduces  lumecessary 
regulatory  burden  on  FCS  institutions 
by  repealing  or  revising  16  regulations 
that  System  commenters  identified  as 
burdensome.  Direct  final  rulemaking 
enables  Federal  agencies  to  quickly 
adopt  noncontroversial  regulations 
without  the  usual  notice  and  comment 
period.  On  August  9, 1999,  we  notified 
you  that  this  rule  would  become 
effective  30  days  after  publication  in  the 
Federal  Register  during  which  either  or 
both  Houses  of  Congress  are  in  session 
unless  we  received  a  significant  adverse 
comment  by  September  8,  1999.  A 
significant  adverse  comment  is  one 
where  a  commenter  explains  why  the 
rule  would  be  inappropriate  (including 
challenges  to  its  underlying  premise  of 
approach),  ineffective,  or  unacceptable. 
Oui  August  9, 1999  notice  informed  you 
that  if  we  received  a  significant  adverse 
comment  about  any  amendment, 
paragraph,  or  section  of  this  rule,  we 
would  withdraw  it,  but  adopt  all  other 
provisions  as  a  final  rule.  We  received 
a  significant  adverse  comment  on  the 
revision  to  §  614.4460  concerning 
insider  loans.  As  a  result,  the  revision 
to  subpart  M  of  part  614  will  not 
become  effective,  and  we  will  notify  you 
how  we  plan  to  proceed.  Existing 
§§614.4450,  614.4460  and  614.4470 
remain  in  full  force  and  effect.  All  other 
regulations  in  the  direct  final  rule  take 
effect  on  October  13, 1999. 

(12  U.SC.  22S2(a)(9)  and  (10)) 

Dated:  October  7, 1999. 
Vivian  L.  Poitis, 

Secretary,  Farm  Credit  Administration  Board. 
[PR  Doc.  99-26749  Filed  10-13-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  96-SW-75-AD;  Amendment 
3»-1 13m;  AD  99-21-24] 

RIN  2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  SA-365C,  CI,  C2,  N,  and 
N1;  AS-365N2;  and  SA-366G1 
Helicopters 

AGENCY:  Federal  Aviation 
Administration,  EKDT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Eurocopter  France  Model 
SA-365C,  Cl,  C2,  N,  and  Nl;  AS- 
365N2;  and  SA-366G1  helicopters,  that 
requires  inspecting  the  tightening  torque 
of  the  main  rotor  hub  blade  attach  beam 
spherical  thrust  bearing  bolts  (bolts), 
lliis  AD  also  requires  either  appl)ring 
the  specified  torque  or,  if  necessary, 
conducting  a  dye  penetrant  inspection 
for  cracks  in  the  metal  components. 
Replacing  the  spherical  thrust  bearing 
(bearing)  with  an  airworthy  bearing  is 
also  required  if  a  crack  is  found.  This 
amendment  is  prompted  by  reports  of 
cracks  in  the  metal  components  of  the 
bearing  attachment  joint.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  loosening  of  bearing  bolts  in 
flight,  which  may  cause  cracks  in  the 
metal  components,  failure  of  the 
bearing,  and  subsequent  loss  of  control 
of  the  helicopter. 

EFFECTIVE  DATE:  November  18, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shep  Blackman,  Aerospace  Engineer, 
FAA,  Rotorcraft  Directorate,  Regulations 
Group,  2601  Meacham  Blvd.,  Fort 
Worth.  Texas  76137,  telephone  (817) 
222-5296,  fax  (817)  222-5961. 
SUPPl£MENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  Eurocopter  France 
Model  SA-365C,  Cl,  C2,  N,  and  Nl; 
AS-365N2;  and  SA-366G1  helicopters 
was  published  in  the  Federal  Register 
on  July  9, 1999  (64  FR  37046).  That 
action  proposed  to  require  inspecting 
the  tightening  torque  of  the  bolts  and 
either  applying  a  specified  torque  or,  if 
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necessary,  conducting  a  dye  penetrant 
inspection  for  cracks  in  the  metal 
components.  Replacing  the  bearing  with 
an  airworthy  bearing  was  also  proposed 
if  a  crack  was  found. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safiaty  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

The  FAA  estimates  that  100 
helicopters  of  U.S.  registry  will  be 
affected  by  this  AD.  that  it  will  take 
approximately  0.5  work  hour  and 
^proximately  3,000  inspections  over 
the  life  of  the  fleet  per  helicopter  to 
accomplish  the  reqiuired  actions,  and 
that  tl^  average  labor  rate  is  $60  per 
work  hour.  Required  parts  will  cost 
approximately  $3,000  per  helicopter. 
Based  on  these  figures,  the  total  cost      ^ 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $9,030,000  assuming  10 
ship  sets  of  bearings  would  need  to  be 
replaced  on  the  fleet. 

The  r^ulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Ordw  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 


"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663,  Fort 
Worth.  Texas  76137. 

List  of  Sol^ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  die  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  Cl4  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113, 44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AO  99-21-24    Eurocoptar  France: 

Amendment  39-11369.  Docket  No.  98- 

SW-75-AD. 
Applicability:  Model  SA-365C,  Cl,  C2,  N. 
and  Nl;  AS-365N2;  and  SA-366G1 
helicopters,  certificated  in  any  category. 


Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  reqtiirements  of  this 
AO.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
Hie  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Goinp7iance.' Required  within  SSO  hours 
time-in-service  (TIS),  unless  accomplished 
previously,  and  thereafter  at  intervals  not  to 
exceed  550  hours  TIS. 

To  prevent  loosening  of  the  main  rotor  hub 
blade  attach  beam  spherical  thrust  bearing 
bolts  (bolts),  cracks  in  the  metal  components, 
feilure  of  a  spherical  thrust  bearing  (bearing), 
and  subsequent  loss  of  control  of  the 
helicopter,  accomplish  the  following: 

(a)  Inspect  the  tightening  torque  of  the 
bolts  as  indicated  by  "A"  in  Figure  1. 

(1)  If  tightening  torque  is  equal  to  or  less 
than  12  m.daN  (88.4  Ib-ft),  remove  the 
bearing  and  conduct  a  dye  penetrant 
inspection  for  cracks  on  the  twro  contact 
suifeces  identified  as  "H"  in  Figure  1. 

(i)  If  a  crack  is  detected,  replace  the  bearing 
with  an  airworthy  bearing. 

(ii)  If  no  crack  is  detected,  reinstall  tho 
bearing. 

Nots  2:  Etu-ocopter  France  Service 
Bulletins  05.22, 05.24,  and  05.00.39,  all  dated 
July  17, 1998,  pertain  to  the  subject  of  this 
AO. 

(2)  If  the  tightening  torque  is  greater  than 
12  m.daN  (88.4  Ib-ft),  then  tighten  to  19-22 
m.daN  (140-162.2  Ib-ft). 

WLUNQ  CODE  4tie-1S-P 
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(b)  An  allernative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Standards  Staff.  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Rotorcraft  Standards  Staff. 

Note  3:  biformation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Standards  Staff. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
November  18, 1999. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L'Aviation  Civile 
(France)  AD's  98-383-044(A)  for  the  Model 
SA-365C,  98-382-024-(A)  for  the  Model 
SA-366,  and  98-384-047(A)  for  the  Model 
AS-365N  helicopters.  These  AD's  are  all 
dated  September  23, 1998. 

Issued  in  Fort  Worth,  Texas,  on  October  5, 
1999. 

Mark  R.  SchilliBg. 

Acting  Manager.  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  99-26712  Filed  10-13-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Avialfcm  Admlnlatratlon 

14  CFR  Part  39 

[Doctat  No.  99-SW-29-AD;  Aimndimnt 
39-11370;  AD  99-21-25] 

RIN2120-AA64 

Alrworthlnaaa  Dhrectivea;  Eurocopter 
Franca  Modal  SE.3160,  SA.315B, 
SA.316B,  SA.316C,  and  SA.319B 
Hallcoptera 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD) 
applicable  to  Eurocopter  France  Model 
SE.3160,  SA.315B,  SA.316B,  SA.316C, 
and  SA.319B  helicopters  with  a  main 
gearbox  (MGB),  all  part  numbers,  not 
modified  in  accordance  with  MOD 
072241.  This  action  requires,  prior  to 
further  flight  and  thereafter  prior  to  the 
first  flight  of  each  day,  inspecting  the 
MGB  magnetic  plug  for  metal  particles. 
This  AD  also  requires  inspecting  the 
MGB  oil  filter  for  metal  particles.  This 
amendment  is  prompted  by  the  failure 
of  a  bevel  wheel  gear  attachment  bolt 


(bolt)  during  testing  of  an  SA.315B 
MGB.  The  actions  specified  in  this  AD 
are  intended  to  detect  a  condition  that 
could  cause  bolt  failure  and  damage  to 
the  MGB,  resulting  in  loss  of  drive  to  the 
main  rotor  and  subsequent  loss  of 
control  of  the  heUcopter. 

dates:  Effective  October  29, 1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  13, 1999. 
ADDRESSES:  Submit  conunents  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  99-SW-29- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas  76137. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shep  Blackman,  Aerospace  Engineer, 
FAA,  Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  2601  Meacham  Blvd., 
Fort  Worth,  Texas  76137,  telephone 
(817)  222-5296,  fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  De  L'Aviation  Civile 
(DGAC),  the  airworthiness  authority  for 
France,  notified  the  FAA  that  an  imsafe 
condition  may  exist  on  Model  SE.3160, 
SA.315B,  SA.316B,  SA.316C,  and 
SA.319B  helicopters  with  a  MGB,  all 
part  niunbers,  not  modified  in 
accordance  with  MOD  072241.  The 
DGAC  advises  that  bolt  failure,  which 
occurred  when  testing  an  SA.315B 
MGB,  could  lead  to  damage  of  the  MGB 
and  loss  of  rotor  drive. 

These  helicopter  models  are 
manufectured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  section 
21 .29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  these  type  designs  that 
are  certificated  for  operation  in  the 
United  States. 

An  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Model  SE.3160, 
SA.315B,  SA.316B,  SA.316C,  and 
SA.319B  heUcopters  with  a  MGB.  all 
part  numbers,  not  modified  in 
accordance  with  MOD  072241  of  the 
same  type  design  registered  in  the 
United  States.  Therefore,  this  AD  is 
being  issued  to  detect  a  condition  that 
could  cause  bolt  failure  and  damage  to 
the  MGB.  This  AD  requires  inspecting 
the  MGB  magnetic  plug  for  metal 
particles  prior  to  further  flight  and  prior 


to  the  first  flight  of  each  day.  This  AD 
also  requires  inspecting  the  MGB  oil 
filter  for  metal  particles  at  intervals  not 
to  exceed  25  hours  time-in-service.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  the  applicable 
maintenance  manuals.  The  short 
compliance  time  involved  is  required 
because  the  previously  described 
critical  unsafe  condition  can  adversely 
affect  the  controllability  of  the 
helicopter.  Therefore,  inspecting  the 
MGB  magnetic  plug  for  metal  particles 
is  required  prior  to  further  flight  and 
this  AD  must  be  issued  immediately. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  foimd  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

The  FAA  estimates  that  93  helicopters 
will  be  affected  by  this  AD,  that  it  wrill 
take  approximately  0.25  work  hour  to 
inspect  the  magnetic  plug  prior  to  the 
first  flight  of  each  day  and  2  work  hours 
to  inspect  the  oil  filter  every  25  hours 
TIS,  and  that  the  average  labor  rate  is 
$60  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$318,060  aimually,  assuming  any  metal 
particles  fbimd  are  not  enough  to 
require  a  cleaning  or  an  overhaul  of  the 
MGB  and  that  each  helicopter  is  flown 
100  days  per  year  for  4  hours  each  day. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  nile  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
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and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AO 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-SW-29-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  vmsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1§79).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 


§39.13    [AiiMnded] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AO  99-21-25    Eurocopter  France: 

Amendment  39-11370.  Docket  No.  99- 

SW-29-AD. 
Applicability:  Model  SE.3160,  SA.315B, 
SA.316B.  SA.316C,  and  SA.319B  helicopters 
with  a  main  gearbox,  all  part  numbers,  not 
modified  in  accordance  with  MOD  072241, 
installed,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  a  condition  that  could  cause 
failure  of  a  bevel  wheel  gear  attachment  bolt 
(bolt)  and  damage  to  the  main  gearbox 
(MGB),  resulting  in  loss  of  drive  to  the  main 
rotor  and  subsequent  loss  of  control  of  the 
helicopter,  accomplish  the  following: 

(a)  Prior  to  further  flight  and  thereafter 
prior  to  the  first  flight  of  each  day,  inspect 
the  MGB  magnetic  plug  for  metal  particles. 
If  metal  particles  are  foimd,  comply  with  the 
instructions  in  the  applicable  maintenance 
manual. 

(b)  At  intervals  not  to  exceed  25  hours 
time-in-service,  inspect  the  MGB  oil  filter  for 
metal  particles.  If  metal  particles  are  found, 
comply  with  the  instructions  in  the 
applicable  maintenance  manual. 

Note  2:  Work  Card  5.41.202  pertains  to  the 
subject  of  this  AD. 

(c)  Modification  of  the  MGB  by  MOD 
072241  is  terminating  action  for  the 
requirements  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  Rotorcraft  Directorate.  Operators  shall 
submit  their  requests  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Regulations  Group,  Rotorcraft 
Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group, 
Rotorcraft  Directorate. 

(e)  Special  flight  permits  are  prohibited. 

(f)  This  amendment  becomes  effective  on 
October  29, 1999. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Direction  Geneiale  De  L'Aviation  Civile 


(France)  AD  98-304-058(A)  for  Model 
SE.3160,  SA.316B,  SA.316C,  and  SA.319B 
helicopters,  and  AD  98-303-041(A)  for 
Model  SA.315B  helicopters,  both  dated  July 
29, 1998. 

Issued  in  Fort  Worth,  Texas,  on  October  5, 
1999. 

Mark  R.  Schiliing, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  99-26711  Filed  10-13-99;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Parts  47  and  55 

[T.D.  ATF-419;  Raf:  T.D.  ATF-387  and 
Notice  No.  847] 

RiN:  1512-AB63 

Implementation  of  Public  Law  104-132, 
the  Antiterrorism  and  Effective  Death 
Penalty  Act  of  1996,  Relating  to  the 
lyiarking  of  Plastic  Explosives  for  the 
Purpose  of  Detection  (96R-029P) 

agency:  Bureau  of  Alcohol,  Tobacco 

and  Firearms  (ATF),  Department  of  the 

Treasury. 

ACTION:  Final  rule.  Treasury  decision. 

summary:  This  final  rule  implements 
certain  provisions  of  the  Antiterrorism 
and  Effective  Death  Penalty  Act  of  1996 
(Pub.  L.  104-132).  These  regulations 
implement  the  law  by  requiring 
detection  agents  for  plastic  explosives. 
The  final  nde  also  authorizes  the  use  of 
four  specific  detection  agents  to  mark 
plastic  explosives  and  provides  for  the 
designation  of  other  detection  agents. 
DATES:  This  rule  is  effective  December 
13, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  P.  Ficaretta,  Regulations  Division, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 
NW..  Washington,  DC  20226  (202-927- 
8230). 
SUPPt^MENTARY  INFORMATION: 

Background 

Public  Law  104-132,  110  Stat.  1214, 
the  Antiterrorism  and  Effective  Death 
Penalty  Act  of  1996  (hereafter,  "the 
Act")  was  enacted  on  April  24, 1996. 
Title  VI  of  the  Act,  "Implementation  of 
Plastic  Explosives  Convention,"  added 
new  requirements  to  the  Federal 
explosives  laws  in  18  U.S.C.  Chapter  40. 
Section  607  of  the  Act  states  that,  except 
as  otherwise  provided,  the  amendments 
made  by  Title  VI  shall  take  effect  1  year 
after  the  date  of  enactment,  i.e.,  on  April 
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24, 1997.  The  stated  purpose  of  Title  VI 
is  to  fully  implement  the  Ck)nveDtion  on 
the  Marking  of  Plastic  Explosives  for  the 
Purpose  of  Detection,  Done  at  Montreal 
on  March  1, 1991  (hereafter,  "the 
Convention"). 

The  Convention  represents  an 
important  achievement  in  international 
cooperation  in  response  to  the  threat 
posed  to  the  safety  and  seciirity  of 
international  civil  aviation  by  virtually 
undetectable  plastic  explosives  in  the 
hands  of  terrorists.  Such  explosives 
were  used  in  the  tragic  destruction  of 
Pan  Am  flight  103  over  Lockerbie, 
Scotland,  in  December  1988,  and  UTA 
flight  772  in  September  1989.  In  the 
aftermath  of  these  bombings,  the 
international  community  moved  to  draft 
a  multilateral  treaty  to  ensiu^  that 
plastic  explosives  would  thereafter 
contain  a  chemical  marking  agent  to 
render  them  detectable. 

Temporary  Role 

On  February  25, 1997,  ATF  published 
in  the  Federal  Register  a  temporary  rule 
implementing  certain  provisions  of  the 
Act  (T.D.  ATF-387,  62  FR  8374).  The 
new  statutory  provisions  and  the 
regulation  changes  necessitated  by  the 
law  are  as  follows: 

(1)  Definitions.  Section  602  of  the  Act 
added  three  definitions  to  section  841  of 
title  18.  U.S.C.  The  term  "Convention 
on  the  Marking  of  Plastic  Explosives"  is 
defined  in  the  law  to  mean  the 
Convention  on  the  Marking  of  Plastic 
Explosives  for  the  Pxupose  of  Detection, 
Done  at  Montreal  on  March  1, 1991. 

The  term  "detection  agent"  is  defined 
as  any  one  of  the  following  substances 
when  introduced  into  a  plastic 
explosive  or  formulated  in  such 
explosive  as  a  part  of  the  manufactiuing 
process  in  such  a  manner  as  to  achieve 
homogeneous  distribution  in  the 
finished  explosive: 

(1)  Ethylene  glycol  dinitrate  (EGDN), 
C2H4(N03)2.  molecular  weight  152, 
when  the  minimum  concentration  in  the 
finished  explosive  is  0.2  percent  by 
mass; 

(2)  2,3-Dimethyl-2,3-dinitrobutane 
(DMNB).  CeHiiCNO:):,  molecular  weight 
176,  when  the  minimum  concentration 
in  the  finished  explosive  is  0.1  percent 
by  mass; 

(3)  Para-Mononitrotoluene  (p-MNT), 
C7H7NO2,  molecular  weight  137,  when 
the  minimum  concentration  in  the 
finished  explosive  is  0.5  percent  by 
mass; 

(4)  Ortho-Mononitrotoluene  (o-MNT), 
C7H7NO2,  molecular  weight  137,  when 
the  minimimi  concentration  in  the 
finished  explosive  is  0.5  percent  by 
mass;  and 


(5)  any  other  substance  added  by  the 
Secretary  of  the  Treasury  by  regulation, 
after  consultation  with  the  Seaietary  of 
State  and  the  Secretary  of  Defense. 
Permitting  the  Secretary  to  designate 
detection  agents  other  than  the  foiu 
listed  in  the  statute  would  facilitate  the 
use  of  other  substances  without  the 
need  for  legislation.  However,  as 
specified  in  the  law,  only  those 
substances  which  have  been  added  to 
the  table  in  part  2  of  the  Technical 
Annex  to  the  Convention  on  the 
Marking  of  Plastic  Explosives  may  be 
designated  as  approved  detection 
agents.  ATF  woidd  have  no  authority  to 
issue  a  regulation  adding  to  the  list  of 
approved  detection  agents  until  the 
Technical  Annex  has  been  so  modified. 

The  last  term  added  to  section  841  of 
title  18,  U.S.C,  "plastic  explosive,"  is 
defined  as  an  explosive  material  in 
flexible  or  elastic  sheet  form  formulated 
with  one  or  more  high  explosives  which 
in  their  pure  form  has  a  vapor  pressure 
less  than  10  -  '*  Pa  at  a  temperature  of  25 
°C,  is  formulated  with  a  binder  material, 
and  is  as  a  mixture  malleable  or  flexible 
at  normal  room  temperature.  Pursuant 
to  part  I  of  the  Technical  Annex  to  the 
Convention,  high  explosives  include, 
but  are  not  restricted  to, 
cyclotetramethylenetetranitramine 
(HMX),  pentaerythritol  tetranitrate 
(PETN),  and 
cyclotrimethylenetrinitramine  (RDX). 

The  above  changes  to  regulations  are 
prescribed  in  §  55.180. 

(2)  Requirement  of  Detection  Agents 
for  Plastic  Explosives.  The  Act  amended 
the  Federal  explosives  laws  in  18  U.S.C. 
Chapter  40  by  adding  new  subsections 
(l)-(o)  to  section  842.  Section  842(1) 
makes  it  unlawful  for  any  person  to 
manufacture  any  plastic  explosive  that 
does  not  contain  a  detection  agent. 

Section  842(m)  makes  it  unlawful  for 
any  person  to  import  or  bring  into  the 
U.S.  or  export  from  the  U.S.  any  plastic 
explosive  that  does  not  contain  a 
detection  agent.  The  provisions  of  this 
section  do  not  apply  to  the  importation 
or  bringing  into  the  U.S.  or  the 
exportation  from  the  U.S.  of  any  plastic 
explosive  that  was  imported  or  brought 
into  or  manufactured  in  the  U.S.  prior 
to  the  date  of  enactment  of  the  Act  by 
or  on  behalf  of  any  agency  of  the  U.S. 
performing  military  or  police  functions 
(including  any  military  reserve 
component)  or  by  or  on  behalf  of  the 
National  Guard  of  any  State,  not  later 
than  15  years  after  the  Convention 
enters  into  force  with  respect  to  the  U.S. 
Pursuant  to  Article  Xm  of  the 
Convention,  the  Convention  will  enter 
into  force  on  the  sixtieth  day  following 
the  date  of  deposit  of  the  thirty-fiflh 
instrument  of  ratification,  acceptance, 


approval  or  accession  with  the 
Depositary,  i.e.,  the  International  Civil 
Aviation  Organization,  provided  that  no 
fiswer  than  five  such  States  (nations) 
have  declared  that  they  are  producer 
States.  (A  "producer  State"  means  any 
State  in  whose  territory  explosives  are 
manufactured.)  Should  thirty-five  such 
instruments  be  deposited  prior  to  the 
deposit  of  their  instnunents  by  five 
producer  States,  the  Convention  will 
enter  into  force  on  the  sixtieth  day 
following  the  date  of  deposit  of  the 
instrument  of  ratification,  acceptance, 
approval  or  accession  of  the  fifth 
producer  State.  For  other  States,  the 
Convention  will  enter  into  force  sixty 
days  following  the  date  of  deposit  of 
their  instruments  of  ratification, 
acceptance,  approval  or  accession. 

Section  842(n)  provides  that  it  is 
unlawful  for  any  person  to  ship, 
transport,  transfer,  receive,  or  possess 
any  plastic  explosive  that  does  not 
contain  a  detection  agent.  Exceptions  to 
the  prohibitions  are  provided  for  any 
plastic  explosive  that  was  imported  or 
brought  into,  or  manufactured  in  the 
U.S.  prior  to  the  date  of  enactment  of 
the  Act  by  any  person  during  the  period 
beginning  on  that  date,  i.e.,  April  24, 
1996,  and  ending  3  years  after  that  date, 
i.e.,  April  24, 1999.  Exceptions  to  the 
prohibitions  are  also  provided  for  any 
plastic  explosive  that  was  imported  or 
brought  into,  or  manufactured  in  the 
U.S.  prior  to  the  date  of  enactment  of 
the  Act  by  or  on  behalf  of  any  agency 
of  the  U.S.  performing  a  military  or 
police  function  (including  any  military 
reserve  component)  or  by  or  on  behalf 
of  the  National  Guard  of  any  State,  not 
later  than  15  years  after  the  date  of  entry 
into  force  of  the  Convention  on  the 
marking  of  Plastic  Explosives  with 
respect  to  the  U.S. 

The  above  changes  to  the  regulations 
are  prescribed  in  §  55.180. 

Section  842(o)  provides  that  any 
person,  other  than  an  agency  of  the  U.S. 
(including  any  military  reserve 
component)  or  the  National  Guard  of 
any  State,  possessing  any  plastic 
explosive  on  the  date  of  enactment, 
shall  report  to  the  Secretary  within  120 
days  after  the  date  of  enactment  the 
quantity  of  such  explosives  possessed, 
the  manufrtcturer  or  importer,  any  marks 
of  identification  on  such  explosives,  and 
such  other  information  as  the  Secretary 
may  prescribe  by  regulation. 
Regulations  implementing  this 
provision  of  the  Act  were  prescribed  in 
T.D.  ATF-382,  published  in  the  Federal 
Register  on  July  23, 1996  (61  FR  38084). 
However,  T.D.  ATF-387  made  a 
technical  amendment  to  §  55.181  to 
include  the  control  number  assigned  by 
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the  Office  of  Management  and  Budget 
(OMB). 

(3)  Criminal  Sanctions.  The  Act 
amended  section  844(a]  of  title  18, 
U.S.C,  by  providing  that  any  person 
who  violates  any  of  the  provisions  of 
section  842(l)-(o)  shall  be  fined  under 
title  18,  imprisoned  for  not  more  than 
10  years,  or  both.  Changes  to  the 
regulations  in  §  55.185  have  been  made 
to  implement  this  provision  of  the  law. 

(4)  exceptions.  The  Act  amended  18 
U.S.C.  845(a)  to  provide  that  the 
exemptions  from  the  requirements  of  18 
U.S.C.  Chapter  40  that  apply  to 
governmental  entities  and  other 
specified  uses  of  explosives  do  not 
apply  to  section  842(l)-(o).  Changes  to 
the  regulations  in  §  55.141(a]  have  been 
made  to  implement  this  provision  of  the 
law. 

The  Act  also  made  a  technical 
amendment  to  18  U.S.C.  845(a)(1)  to 
clariiy  the  ciurent  exemption  from  the 
requirements  of  18  U.S.C.  Chapter  40  for 
aspects  of  the  transportation  of 
explosives  regulated  by  the  U.S. 
Department  of  Transportation.  The 
amendment  makes  it  clear  that  the 
exemption  applies  only  to  those  aspects 
of  the  transportation  related  to  safety. 
Changes  to  the  regulations  in 
§  55.141(a)(1)  have  been  made  to 
implement  this  change  in  the  law. 

The  Act  also  amended  section  845  of 
tide  18,  U.S.C,  by  adding  a  new 
subsection  (c).  This  amendment 
provides  that  it  is  an  affirmative  defense 
against  any  proceeding  involving 
section  842(l)-(o)  of  tide  18,  U.S.C,  if 
the  proponent  proves  by  a 
preponderance  of  the  evidence  that  the 
plastic  explosive — 

(1)  Consisted  of  a  small  amount  of   . 
plastic  explosive  intended  for  and 
utilized  solely  in  lawful — 

(a)  Research,  development,  or  testing 
of  new  or  modified  explosive  materials; 

(b)  Training  in  explosives  detection  or 
development  or  testing  of  explosives 
detection  equipment;  or 

(c)  Forensic  science  purposes;  or 

(2)  Was  plastic  explosive  that,  within 
3  years  after  the  date  of  enactment  of  the 
Act,  will  be  or  is  incorporated  in  a 
military  device  within  the  territory  of 
the  U.S.  and  remains  an  integral  part  of 
such  military  device,  or  is  Intended  to 
be,  or  is  incorporated  in,  and  remains  an 
integral  part  of  a  military  device  that  is 
intended  to  become,  or  has  become,  the 
property  of  any  agency  of  the  U.S. 
performing  military  or  police  functions 
(including  any  military  reserve 
component)  or  the  National  Guard  of 
any  State,  wherever  such  device  is 
located. 

As  defined  in  the  Act,  the  term 
"military  device"  Includes,  but  Is  not 


restricted  to,  shells,  bombs,  projectiles, 
mines,  missiles,  rockets,  shaped 
charges,  grenades,  perforators,  and 
similar  devices  lawfully  manufactured 
exclusively  for  military  or  police 
purposes. 

The  affirmative  defenses  provided  in 
the  law  could  be  asserted  in  a  criminal 
case,  a  judicial  forfeiture  case,  or  an 
administrative  license  or  permit  denial 
or  revocation. 

Changes  to  the  regtdations  in  $  55.182 
have  been  made  to  implement  the 
provisions  of  section  845(c)  of  titie  18, 
U.S.C. 

(5)  Seizure  and  Forfeiture  of  Plastic 
Explosives.  The  Act  amended  section 
596(c)(1)  of  the  Tariff  Act  of  1930, 19 
U.S.C.  1595a(c)(l),  to  provide  for  die 
selziu«  or  forfeitiue  of  plastic  explosive 
that  does  not  contain  a  detection  agent 
that  is  introduced  or  attempted  to  be 
introduced  into  the  U.S.  Changes  to  the 
regulations  in  §  55.186  have  been  made 
to  implement  this  provision  of  the  law. 

Miscellaneous.  In  order  to  fully 
Implement  the  provisions  of  the  Act, 
regulations  are  prescribed  in  §  55.184 
which  authorize  the  Director  to  request 
fitsm  licensed  manufactiuers  and 
licensed  importers  accurate  and 
complete  statements  of  process  widi 
regard  to  any  plastic  explosive  or  any 
detection  agent  that  is  to  be  introduced 
into  a  plastic  explosive  or  formulated  in 
such  explosive.  The  r^ulations  also 
give  ATF  the  authority  to  require 
samples  of  any  plastic  explosive  or 
detection  ajgent  from  such  licensees. 

As  stated  in  Article  III  of  the 
Convention,  "[e]ach  State  Party  shall 
take  the  necessary  and  effective 
measiues  to  prohibit  and  prevent  the 
movement  into  or  out  of  its  territory  of 
unmarked  [plastic]  explosives"  so  as  to 
prevent  their  diversion  or  use  for 
purposes  inconsistent  with  the 
Convention.  In  order  to  comply  with  the 
objectives  of  the  Convention, 
regulations  are  prescribed  in  §  55.183 
which  require  persons  filing  Form  8 
applications  for  Importation  of  plastic 
explosives  on  or  after  April  24, 1997,  to 
attach  to  the  application  a  statement 
certifying  that  the  plastic  explosive  to  be 
imported  contains  a  detection  agent  or 
is  a  "small  amount"  to  be  used  for 
research,  training,  or  testing  purposes 
and  is  exempt  from  the  detection  agent 
requirement. 

Finally,  the  temporary  rule  made 
certain  technical  amendments  and 
conforming  changes  to  the  regulations 
in  Part  55.  For  example,  §§  55.49,  55.52, 
and  55.55  were  amended  to  remove  the 
reference  to  §  55.182.  Section  55.182, 
Classes  of  explosive  materials,  was 
replaced  by  §  55.202  piusuant  to  T.D. 
ATF-87  (August  7,  1981;  46  FR  40382). 


Notice  of  Proposed  Rolemakiiig — 
Analysis  of  CommentB 

On  February  25, 1997,  ATF  also 
published  a  notice  of  proposed 
rulemaking  cross-referenced  to  the 
temporary  regulations  (Notice  No.  847, 
62  FR  8412).  The  comment  period  for 
Notice  No.  847  closed  on  May  27, 1997. 

ATF  received  four  comments  in 
response  to  Notice  No.  847.  One 
commenter  expressed  support  for  the 
temporary  regulations.  The  remaining 
commenters  raised  several  concerns 
with  respect  to  the  temporary 
regulations.  Three  commenters  contend 
that  current  owners  of  unmarked  plastic 
explosives  should  be  "grandfathered" 
and  allowed  to  retain  their  existing 
stocks  and  use  them  up  at  their  normal 
attrition  rate,  beyond  the  3-year  period 
specified  in  the  Act.  To  accomplish  this, 
however,  legislative  action  woidd  be 
necessary. 

One  commenter  argues  that  State  and 
local  law  enforcement  agencies  should 
be  exempt  finm  the  marking 
requirement.  Such  an  exemption, 
however,  would  also  necessitate  a 
statutory  change. 

Two  commenters  argue  that  the 
Government  shoiUd  purchase  all 
unmarked  plastic  explosives  from 
current  owners.  ATF  has  no  authority  to 
use  appropriated  funds  to  purchase 
unmarked  plastic  explosives.  These 
commenters  also  suggest  that  the 
Federal  Government  supply  the 
detection  agent  to  all  possessors  of 
unmarked  plastic  explosives  so  that 
they  may  come  into  compliance.  As 
stated  above,  ATF  has  no  authority  to 
use  appropriated  funds  for  this  purpose. 

The  same  commenters  contend  that  a 
definition  of  the  term  "small  quantity" 
is  needed  for  purposes  of  the  Act.  As 
noted,  the  law  provides  that  it  is  an 
affirmative  defense  against  any 
proceeding  involving  section  842(l)-(o) 
of  Tide  18,  U.S.C,  if  the  proponent 
proves  by  a  preponderance  of  the 
evidence  that  the  plastic  explosive 
consisted  of  a  small  quantity  Intended 
for  and  utilized  solely  in  lawful — 

(a)  Research,  development,  or  testing 
of  new  or  modiHed  explosive  materials; 

(b)  Training  in  explosives  detection  or 
development  or  testing  of  explosives 
detection  equipment;  or 

(c)  Forensic  science  purposes. 

One  of  the  commenters  states  that  be 
possesses  "a  small  quantity  (less  than 
170  pounds)  of  plastic  explosives"  for 
research  purposes.  However,  he  points 
out  the  following: 

By  manufactures  [sic]  standards,  small 
quantity  is  referred  to  as  500  lbs.  or  less, 
however,  to  detection  personnel  the  term 
"small  quantity"  may  mean  10  lbs.  or  less. 
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A  company  providing  explosive  training  may 
tenn  "small  quantity"  as  between  500-2000 
lbs.  of  plastic  explosives. 

The  other  commenter  states  that  he 
possesses  approximately  3,000  pounds 
of  PBX  for  training  purposes. 

The  above  conunents  illustrate  the 
difficulty  in  specifying  a  particular 
amount  of  explosive  that  is  appropriate 
for  all  possessors.  As  indicated,  the 
amoimt  of  explosives  required  for  a 
particular  type  of  research  may  be  far 
greater  than  the  amount  required  for 
another  type  of  research.  Accordingly, 
ATF  believes  that  such  determinations 
should  be  made  on  a  case-by-case  basis 
after  consideration  of  all  relevant  facts. 
ATF  emphasizes  that  the  statute  makes 
it  clear  that  the  burden  is  on  the 
possessor  to  prove  that  the  quantity  of 
immarked  plastic  explosives  is  a  "small 
amount"  possessed  for  one  of  the 
exempt  purposes. 

Finally,  one  commenter  suggests  that 
an  exemption  be  given  to  individuals 
using  tmmarked  plastic  explosives  for 
training  purposes.  The  commenter 
trains  law  enforcement,  military,  and 
civilian  personnel  in  explosives  safety. 
As  indicated  above,  one  of  the 
affirmative  defenses  to  any  proceeding 
involving  the  plastic  explosive 
provisions  of  die  law  is  for  a  small 
quantity  of  plastic  explosive  utilized 
solely  in  training  in  explosive  detection 
or  development.  There  is  no  exception 
for  training  in  explosives  safety.  Such 
an  exception  would  require  legislative 
action. 

Miscellaneous — Final  Rule 

The  Convention  on  the  Marking  of 
Plastic  Explosives  for  the  Piupose  of 
Detection,  Done  at  Montreal  on  March  1, 
1991,  entered  into  force  on  June  21, 
1998.  Thirty-eight  countries  have 
ratified,  including  11  producing  states. 
As  noted,  for  the  Convention  to  enter 
into  force  internationally,  35  coimtries 
were  required  to  ratify,  11  of  which  are 
producing  states.  Section  55.180  of  the 
final  regulations  is  being  amended  to 
incorporate  the  actual  date  that  the 
Convention  entered  into  force. 

Accordingly,  the  temporary 
regulations  published  in  the  Federal 
Register  on  February  25, 1997  (T.D. 
ATF-387)  are  adopted  as  final  upon  the 
effective  date  of  this  Treasury  decision. 

Executive  Order  12866 

It  has  been  determined  that  this  final 
rule  is  not  a  significant  regulatory  action 
as  defined  in  E.O.  12866,  because  the 
economic  effects  flow  directly  from  the 
underlying  statute  and  not  from  this 
final  rule.  Therefore,  this  final  rule  is 
not  subject  to  the  analysis  required  by 
this  Executive  order. 


Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  604)  are  not  applicable  to  this 
final  rule  because  the  agency  was  not 
required  to  publish  a  notice  of  proposed 
rulemaking  under  5  U.S.C.  553  or  any 
other  law.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  final  regulation  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507(d))  under  control  niunber  1512- 
0539.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

The  collection  of  information  in  this 
regulation  is  in  27  CFR  55.184(a).  This 
information  is  required  to  ensure 
compliance  with  the  provisions  of 
Public  Law  104-132.  This  information 
will  be  used  to  ensure  that  plastic 
explosives  contain  a  detection  agent  as 
required  by  law.  The  collection  of 
information  is  mandatory.  The  likely 
respondents  are  individuals  and 
businesses.  The  estimated  average 
annual  burden  associated  with  the 
collection  of  information  in  this 
regidation  is  12  hours  per  respondent. 
Comments  concerning  the  acctiracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  Chief,  Dociunent  Services  Branch, 
Room  3110,  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  650  Massachusetts 
Avenue,  >JW.,  Washington,  DC  20226, 
and  to  the  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  the 
Department  of  the  Treasiuy ,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  Office 
of  Information  and  Regulatory  Affairs, 
Washington,  DC  20503. 

Disclosure 

Copies  of  the  temporary  rule,  *J>.e 
notice  of  proposed  rulemaking,  all 
written  comments,  and  this  final  rule 
will  be  available  for  public  inspection 
during  normal  business  hours  at:  ATF 
Public  Reading  Room,  Room  6480,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC. 

Drafting  Information:  The  author  of 
this  document  is  James  P.  Ficaretta, 
Regulations  Division,  Bureau  of 
Alcohol,  Tobacco  and  Firearms. 


List  of  Siib|ect8 

27  CFR  Part  47 

Administrative  practice  and 
procedure.  Arms  control.  Arms  and 
munitions.  Authority  delegation, 
Chemicals,  Customs  duties  and 
inspection.  Imports,  Penalties, 
Reporting  and  recordkeeping 
reqtiirements,  Scientific  equipment,  and 
Seizures  and  forfeitures. 

27  CFR  Part  55 

Administrative  practice  and 
procedure.  Authority  delegations. 
Customs  duties  and  inspection. 
Explosives,  Hazardous  materials. 
Imports,  Penalties,  Reporting  and 
recordkeeping  requirements,  Safety, 
Security  measiures,  Seiziu'es  and  " 

forfeitures.  Transportation,  and 
Warehouses. 

Authority  and  Issuance 

Accordingly,  parts  47  and  55  are 
amended  as  follows: 

Paragraph  1.  The  temporary  rule 
published  on  February  25, 1997  (62  FR 
8374)  is  adopted  as  final  with  the 
following  changes. 

PART  55— COMMERCE  IN 
EXPLOSIVES 

Par.  2.  The  authority  citation  for  27 
CFR  part  55  continues  to  read  as 
follows: 

Authority:  18  U.S.C.  847. 

Par.  3.  Section  55.180  is  amended  by 
revising  paragraphs  (b),  (c)(2),  and  (d)(2) 
to  read  as  follows: 

§55.180    Prohibitions  relating  to  unmarked 
plastic  explosives. 

***** 

(b)  No  person  shall  import  or  bring 
into  the  United  States,  or  export  from 
the  United  States,  any  plastic  explosive 
that  does  not  contain  a  detection  agent. 
This  paragraph  does  not  apply  to  the 
importation  or  bringing  into  the  United 
States,  or  the  exportation  from  the 
United  States,  of  any  plastic  explosive 
that  was  imported  or  brought  into,  or 
manufactured  in  the  United  States  prior 
to  April  24, 1996,  by  or  on  behalf  of  any 
agency  of  the  United  States  performing 
military  or  police  functions  (including 
any  military  reserve  component)  or  by 
or  on  behalf  of  the  National  Guard  of 
any  State,  not  later  than  15  years  after 
the  date  of  entry  into  force  of  the 
Convention  on  the  Marking  of  Plastic 
Explosives  with  respect  to  the  United 
States,  i.e.,  not  later  than  Jtme  21,  2013. 

(c)*  *  * 

(2)  The  shipment,  transportation, 
transfer,  receipt,  or  possession  of  any 
plastic  explosive  that  was  imported  or 


Federal  Register /Vol.  64.  No.  198  /  Thursday,  October  14,  1999 /Rules  and  Regulations 


55629 


brought  into,  or  manufactured  in  the 
United  States  prior  to  April  24, 1996,  by 
or  on  behalf  of  any  agency  of  the  United 
States  performing  a  military  or  police 
function  (including  any  military  reserve 
component)  or  by  or  on  behalf  of  the 
National  Guard  of  any  State,  not  later 
than  15  years  after  the  date  of  entry  4nto 
force  of  the  Convention  on  the  Marking 
of  Plastic  Explosives  with  respect  to  the 
United  States,  i.e.,  not  later  than  June 
21,2013. 

(d)*  *  * 

(2)  "Date  of  entry  into  force"  of  the 
Convention  on  the  Marking  of  Plastic 
Explosives  means  that  date  on  which 
the  Convention  enters  into  force  with 
respect  to  the  U.S.  in  accordance  with 
the  provisions  of  Article  XIII  of  the 
Convention  on  the  Marking  of  Plastic 
Explosives.  The  Convention  entered 
into  force  on  Jime  21, 1998. 
***** 

Signed:  February  10, 1999. 
John  W.  Magaw, 
Director. 

Approved:  March  10, 1999. 

John  P.  Simpson, 

Deputy  Assistant  Secretary  (Regulatory,  Tariff 
and  Trade  Enforcement). 

[FR  Doc.  99-26771  Filed  10-13-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL-6453-2] 

Georgia:  Rnal  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revision 

agency:  Enviroimiental  Protection 

Agency  (EPA). 

ACTION:  Immediate  final  rule. 

SUMMARY:  Georgia  has  applied  for  Final 
authorization  of  revisions  to  its 
hazardous  waste  program  imder  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  Georgia's  revision  consists 
of  provisions  promulgated  between  July 
1. 1996  and  June  30, 1997.  The  EPA  has 


reviewed  Georgia's  application  and 
determined  that  its  hazardous  waste 
program  revision  satisfies  all  of  the 
requirements  necessary  to  qualify  for 
Final  authorization.  EPA  is  authorizing 
the  state  program  revision  through  this 
immediate  final  action.  EPA  is 
publishing  this  rule  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  action  and  does 
not  anticipate  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register,  EPA  is 
publishing  a  separate  dociunent  that 
will  serve  as  a  proposal  to  authorize  the 
revision  should  the  Agency  receive 
adverse  comment.  Unless  EPA  receives 
adverse  written  comments  during  the 
review  and  comment  period,  the 
decision  to  authorize  Georgia's 
hazardous  waste  program  revision  will 
take  effect  as  provided  below. 
DATES:  This  Final  authorization  for 
Georgia  will  become  effective  without 
further  notice  on  December  13, 1999, 
unless  EPA  receives  adverse  comment 
by  November  15, 1999.  Should  EPA 
receive  such  comments  the  Agency  will 
publish  a  timely  withdrawal  informing 
the  public  that  the  rule  will  not  take 
effect. 

ADDRESSES:  Send  written  comments  to 
Narindar  Kumar,  Chief,  RCRA  Programs 
Branch,  Waste  Management  Division, 
U.S.  Environmental  Protection  Agency, 
Atlanta  Federal  Center,  61  Forsyth 
Street,  SW.,  Atlanta,  GA,  30303-3104; 
(404)  562-8440.  Copies  of  the  Georgia 
program  revision  application  and  the 
materials  which  EPA  used  in  evaluating 
the  revision  are  available  for  inspection 
and  copying  during  normal  business 
hours  at  the  following  addresses: 
Georgia  Department  of  Natural 
Resources,  Environmental  Protection 
Division,  Floyd  Towers  Ea^t,  Room 
1154,  205  Butler  Street,  SE.,  Atlanta, 
Georgia  30334;  and  U.S.  EPA  Region  4, 
Library,  Atlanta  Federal  Center,  61 
Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303;  (404)  562-8190. 
FOR  FURTHER  INFORMATION  CONTACT: 
Narindar  Kumar,  Chief,  RCRA  Programs 
Branch,  Waste  Management  Division, 
U.S.  Environmental  Protection  Agency, 


Atlanta  Federal  Center,  61  Forsyth 
Street,  SW.,  Atlanta,  GA,  30303-3104; 
(404) 562-8440. 

SUPPLEMENTARY  INRMMATION: 

A.  Background 

States  with  final  authorization  under 
Section  3006(b)  of  the  RCRA,  42  U.S.C. 
6926(b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  As  the 
Federal  hazardous  waste- program 
changes,  the  States  must  revise  their 
programs  and  apply  for  authorization  of 
the  revisions.  Revisions  to  State 
hazardous  waste  programs  may  be 
necessary  when  Federal  or  State 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  States  must 
revise  their  programs  because  of 
changes  to  EPA's  regulations  in  40  Code 
of  Federal  Regulations  (CFR)  parts  124, 
260  through  266,  268,  270,  273  and  279. 

B.  Georgia 

Georgia  initially  received  final 
authorization  on  August  7, 1984, 
effective  August  21,  1984,  (49  FR  31417) 
to  implement  its  base  hazardous  waste 
management  program.  Georgia  most 
recently  received  authorization  for 
revisions  to  its  program  on  September 
18, 1998,  effective  November  17.  1998, 
(63  FR  49852).  On  October  27,  1998. 
Georgia  submitted  a  final  complete 
program  revision  application,  seelcing 
authorization  of  its  program  revision  in 
accordance  with  40  CFR  271.21.  The 
EPA  reviewed  Georgia's  application  and 
now  makes  an  immediate  final  decision, 
subject  to  receipt  of  adverse  written 
comment,  that  Georgia's  hazardous 
waste  program  revision  satisfies  all  of 
the  requirements  necessary  to  qualify 
for  Final  Authorization.  Consequently, 
EPA  intends  to  grant  Georgia  Final 
Authorization  for  the  program 
modifications  contained  in  the  revision. 

Today,  Georgia  is  seeking  authority  to 
administer  the  following  Federal 
requirements  promulgated  between  July 
1, 1996  through  June  30, 1997: 


Federal  Requirement 


Federal  Register  date  and  page 


Analogous  State  authority  ^ 


Conditionally  Exempt  Small  Quantity 
Generator  Disposal  Options  under 
Subtitle  D;  Checklist  153. 

Consolidated  Organic  Air  Emission 
Standards  for  Tanks,  Surface  Im- 
poundments, and  Containers; 
Checklist  154. 


7/1/96,  61  FR  34278 


12/6/94,  59  FR  62926;  5/19/95,  60  FR 
26828;  9/29/95,  60  FR  50428;  11/ 
13/95,  60  FR  56953;  2/9/96,  61  FR 
4911;  6/5/96,  61  FR  28509;  11/25/ 
96,  61  FR  59950. 


GHWMA,  O.C.G.A.  §§12-8-62(10)  and  (12),  12-8-64(1)(A) 
(B),  (D),  (E),  (I)  and  (K),  12-8-65(a)(16)  and  (21);  Rule  391- 
3-11-.07(1). 

GHWMA,  O.C.G.A.  §§1 2-8-64(1  )(A),  (B),  (C),  (D),  (E).  and 
(F).  12-8-65(a)(3),  (16)  and  (21),  12-8-66;  Rules  391-3- 
11-.02(1),  391-3-1 1-.07(1).  391-3-1 1-.08(1),  391-3-11- 
.10(1)  and  (2),  and  391-3-11-.11(3)(h)  and  (5)(f);  Georgia 
Quality  Air  Act,  O.C.G.A.  §  12-9-1  et  seq.,  at  O.C.G.A.  §  12- 
9-5-(b)(1)  and  (3);  Rules  for  Air  Quality  Control,  Chapter 
391-3-1,  at  Rule  391-3-1-.01(nnnn)  effective  June  15, 
1996. 
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Federal  requirement 


Land  Disposal  restrictions  Phase  III — 
Emergency  Extension  of  the  K088 
Capacity  Variance:  Checklist  155. 

Military  Munitions  Rule:  Hazardous 
Waste  Identification  and  Manage- 
ment; Explosives  Emergencies; 
Manifest  Exemption  for  Transport  of 
Hazardous  waste  on  Right-of-Ways 
on  Contiguous  Properties;  Checklist 
156. 

Land  Disposal  Restrictions  Phase  IV— 
Treatment  Standards  for  Wood  Pre- 
serving Wastes,  Paperwork  Reduc- 
tton  and  Streamlining;  Checklist  1 57. 

Testing  and  Monitoring  Activities 
Amendment  III;  Checklist  158. 

Conformance  with  the  Carbamate 
Vacatur;  Checklist  159. 


Federal  Roister  date  and  page 


1/14/97,  62  FR  1997 
2/12/97.  62  FR  6650 


5/12/97,  62  FR  26018 


6/13/97,  62  FR  32462 


6/17/97,  62  FR  32977 


Analogous  State  authority  ^ 


GHWMA,  O.C.G.A.  §§12-8-62(14),  1 2-8-64(1  )(A),  (B),  (D), 
(F).  and  (I),  12-8-65(a)(16)  and  (21);  Rule  391-3-1 1-.16. 

GHWMA.  O.C.G.A.  §§  12-8-62(10).  (16).  (20),  12-6-64(1)(A). 
(B).  (C).  (D).  (E).  (F).  (G).  and  (I).  12-8-65(a)(16)  and  (21). 
12-8-66,  12-8-67.  12-8-75;  Rules  391-3-1 1-.02(1).  391- 
3-11-.07(1),  391-»-11-.08(1).  391-3-11-.09.  391-3-11- 
.10(1).  391-3-1 1-.10(2).  391-3-1 1-.10(3),  391-3-11- 
.11(1)(a),  391-3-11-.11(7)(d). 

GHWMA,  O.C.G.A.  §§12-6-62(10).  (13).  (14),  (20),  (23).  12- 
8-«4(1)(A):  (8).  (D).  (E).  (F).  (I),  (J).  (K),  (L).  12-8-65(a)(16) 
and  (21).  (25);  Rules  391 -3-11 -.07(1).  391-3-1 1-.16. 

GHWMA,    O.C.G.A.    §§12-8-62(9).    (10).    and    (13),    12-8- 

64(1)(A),  (D),  and  (F),  12-8-65(a)(16)  and  (21);  Rules  391- 

3-11-.02(1),  391-3-11-.10(1).  (2).  (3). 
GHWMA.  O.C.G.A.  §§12-8-62(9).  (10).  (14).  (20)  and  (23). 

1 2-8-64(1  )(A).  (B).  (D),  (F)  and  (I),  12-8-65(a)(16)  and  (21); 

Rule  391-3-11.07(1)  and  391-3-1 1-.16. 


1  The  Georgia  provisions  are  from  the  Georgia  Hazardous  Waste  Management  Regulations  effective  September  26.  1985  and  recently  revised 
December  24.  1997. 


EPA  shall  administer  any  RCRA 
hazardous  waste  permits,  or  portions  of 
permits  that  contain  conditions  based 
upon  the  Federal  program  provisions  for 
which  the  State  is  applying  for 
authorization  and  which  were  issued  by 
EPA  prior  to  the  effective  date  of  this 
authorization.  EPA  will  suspend 
issuance  of  any  further  permits  under 
the  provisions  for  which  the  State  is 
being  authorized  on  the  effective  date  of 
this  authorization. 

Georgia  is  not  authorized  to  operate 
the  federal  program  on  Indian  lands. 
This  authority  remains  with  EPA  unless 
provided  otherwise  in  a  futtire  statute  or 
regulation. 

EPA  is  publishing  thirrule  without 
prior  proposal  because  we  view  this  as 
a  noncontroversial  program  revision  and 
do  not  anticipate  adverse  comment. 
However  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register,  we 
are  publishing  a  separate  dociunent  that 
will  serve  as  the  proposal  to  authorize 
the  revision  if  we  receive  adverse 
comments.  This  authorization  will 
become  effective  without  further  notice 
on  December  13. 1999,  imless  EPA 
receives  adverse  comment  by  November 
15.  1999.  Should  EPA  receive  such 
comments  it  will  publish  a  timely 
withdrawal  informing  the  public  that 
the  rule  will  not  take  effect.  We  will 
address  all  public  comments  in  a 
subsequent  final  action  based  on  the 
proposed  rule.  EPA  may  not  provide 
additional  opportunity  for  comment. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time. 

The  public  may  submit  written 
commentSkOn  EPA's  immediate  final 
decision  until  November  15. 1999. 
Copies  of  (Borgia's  application  for 


program  revision  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  ADDRESSES  section  of 
this  document.  The  ADDRESSES  section 
also  indicates  where  to  send  written 
comments  on  this  action. 

C.  Decision 

I  conclude  that  (Georgia's  application 
for  program  revision  authorization 
meets  all  of  the  statutory  and  regulatory 
requirements  established  by  RCIRA. 
Accordingly.  EPA  grants  Georgia  Final 
Authorization  to  operate  its  hazardous 
waste  program  as  revised.  Georgia  now 
has  responsibility  for  permitting 
treatment,  storage,  and  disposal 
facilities  within  its  borders  (except  in 
Indian  coimtry)  and  for  carrying  out  the 
aspects  of  the  RCRA  program  described 
in  its  revised  program  application, 
subject  to  the  limitations  of  HSWA. 
Georgia  also  has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  imder 
section  3007  of  RCRA,  and  to  take 
enforcement  actions  under  sections 
3008.  3013  and  7003  of  RCRA. 

D.  Codification  in  Part  272 

The  EPA  uses  40  CFR  part  272  for 
codification  of  the  decision  to  authorize 
Georgia's  program  and  for  incorporation 
by  reference  of  those  provisions  of  its 
statutes  and  regulations  that  EPA  will 
enforce  under  sections  3008,  3013  and 
7003  of  RCRA.  EPA  reserves 
amendment  of  40  CFR  part  272,  subpart 
II  until  a  later  date. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 


their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement.  Including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  govenmients.  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
nimiber  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  reqtiirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  ^ected  small  governments 
to  have  met&Slingful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  govenunents  on  compliance  with 
the  regidatory  requirements. 
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EPA  has  determined  that  section  202 
and  205  requirements  do  not  apply  to 
today's  action  because  this  rule  does  not 
contain  a  Federal  mandate  that  may 
residt  in  annual  expenditures  of  $100 
million  or  more  for  State,  local,  and/or 
tribal  governments  in  the  aggregate,  or 
the  private  sector.  Costs  to  State,  local 
and/or  tribal  governments  already  exist 
under  the  Georgia  program,  and  today's 
action  does  not  impose  any  additional 
obligations  on  regulated  entities.  In  fact, 
EPA's  approval  of  State  programs 
generally  may  reduce,  not  increase, 
compliance  costs  for  the  private  sector. 
Further,  as  it  applies  to  the  State,  this 
action  does  not  impose  a  Federal 
intergovernmental  mandate  because 
UMRA  does  not  include  duties  arising 
from  participation  in  a  voluntary  federal 
program. 

Tne  requirements  of  section  203  of 
UMRA  also  do  not  apply  to  today's 
action  because  this  nue  contains  no 
regulatory  requirements  that  might 
gignifirantly  or  imiquely  affect  small 
governments.  Although  small 
governments  may  be  hazardous  waste 
generators,  transporters,  or  own  and/or 
operate  TSDFs,  they  are  already  subject 
to  the  regulatory  requirements  under  the 
existing  State  laws  that  are  being 
authorized  by  EPA,  and,  thus,  are  not 
subject  to  any  additional  significant  or 
unique  requirements  by  virtue  of  this 
program  approval. 

Certification  Under  die  Regulatory 
Flexiliility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
die  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996), 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  efEiact  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  This  analysis  is 
unnecessary,  however,  if  the  agency's 
administrator  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

The  EPA  has  determined  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
munber  of  small  entities.  Such  small 
entities  which  are  hazardous  waste 
generators,  transporters,  or  which  own 
and/or  operate  TSDFs  are  already 
subject  to  the  regulatory  requirements 
imder  the  existing  State  laws  that  are 
now  being  authorized  by  EPA.  The 
EPA's  authorization  does  not  impose 
any  significant  additional  burdens  on 


these  small  entities.  This  is  because 
EPA's  authorization  would  simply 
result  in  an  administrative  change, 
rather  than  a  change  in  the  substantive 
requirements  imposed  on  these  small 
entities. 

Pursuant  to  the  provision  at  5  U.S.C. 
605(b),  the  Agency  hereby  certifies  that 
this  authorization  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  authorization  approves  regulatory 
requirements  under  existing  State  law  to 
which  small  entities  are  already  subject 
It  does  not  impose  any  new  burdens  on 
small  entities.  This  nde,  therefore,  does 
not  require  a  regulatory  flexibility 
analysis. 

Submissiim  to  Congress  and  die 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  tbe  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress,  and  to  the  Comptroller 
General  of  the  United  States.  The  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  United  States  prior  to 
-publication  of  the  rule  in  today's 
Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

Compliance  With  Execntive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Executive  Order  12866. 

Compliance  WA  ExecuiiYe  Order 
12875 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local,  or  tribal 
government,  unless  the  Federal 
govemm«it  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  with  consulting, 
Executive  Order  12875  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  afiected  State,  local, 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 


Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
simificant  unfunded  mandates." 

This  rule  does  not  create  a  mandate 
on  State,  local,  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities.  The 
State  administers  its  hazardous  waste 
program  volimtarily.  and  any  duties  on 
other  State,  local,  or  tribal  governmental 
entities  arise  from  that  program,  not 
from  this  action.  Accordingly,  the 
requirements  of  Executive  O^der  12875 
do  not  apply  to  this  rule. 

Compliance  Widi  ExeciitiTe  Order 
13045 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks,"  applies  to  any 
rule  that:  (1)  the  Office  of  Management 
and  Budget  determines  is  "economically 
significant"  as  defined  under  Executive 
(>der  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
e}q)lain  why  the  planned  regulation  is 
preferable  to  other  potentiaUy  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  suDject  to  E.0. 13045 
because  it  is  not  an  economically 
significant  rule  as  defined  by  E.O. 
12866,  and  because  it  does  not  involve 
decisions  based  on  environmental 
health  or  safety  risks. 

Compliance  Widi  Executive  Order 
19064 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantiy  or 
uniquely  affects  the  conununities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
govenunents,  or  EPA  consults  with 
those  governments.  If  EPA  complies 
with  consulting.  Executive  Order  13084 
reqxiires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identffied  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns. 
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and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Oidez  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

This  rule  is  not  subject  to  E.0. 13084 
because  it  does  not  significantly  or 
imiquely  afiect  the  communities  of 
Indian  tribal  governments.  Georgia  is 
not  authorized  to  implement  the  RCRA 
hazardoiis  waste  program  in  Indian 
country.  This  action  has  no  effect  on  the 
hazardous  waste  program  that  EPA 
implements  in  Indian  country  within 
the  State. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq.,  Federal  agencies 
must  consider  the  paperwork  biuden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rvle.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

National  Technology  Transfier  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA").  Public  Uw 
104-113.  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Volimtary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  appUcable 
voluntary  consensus  standards. 

This  action  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

list  of  Subjects  in  40  CFR  Part  271 

Environmental  protection, 
Administrative  practice  and  procedure, 
Confidential  business  information. 
Hazardous  waste,  Hazardous  waste 
transportation,  Incorporation  by 
reference,  Indian  lands, 
Intergovernmental  relations,  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 


Authority:  Thi*  action  is  issued  under  the 
authority  of  sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a),  6926,  6974(b). 
A.  Stanley  NfeiliuTg, 

Acting  Regional  Administrator,  Region  4. 
(FR  Doc.  99-26191  Filed  10-13-99;  8:45  am] 

BILUNa  CODE  6860-SO-r 


DEPARTMErfT  OF  DEFENSE 

48CFRPart209 
[DFARS  Case  96-0304] 

Defenae  FMtoral  Acciulaitkm 
Regulation  Supptemant; 
Congreaalonal  Medal  of  Honor 

AGENCY:  Department  of  Defense  (DoD). 
action:  Final  rule. 

summary:  The  Director  of  Defense 
Procurement  is  adopting  as  final, 
without  change,  an  interim  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS).  The  rule  implements  Section 
8118  of  the  National  Defense 
Appropriations  Act  for  Fiscal  Year  1999. 
Section  8118  prohibits  the  award  of  a 
contract  to,  extension  of  a  contract  with, 
or  approval  of  the  award  of  a 
subcontract  to  any  entity  that,  within 
the  past  15  years,  has  been  convicted  of 
the  imlawful  manufacture  or  sale  of  the 
Congressional  Medal  of  Honor. 
EFFECTIVE  DATE:  October  14, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Amy  Williams,  Defense  Acquisition 
Regulations  Council,  PDUSD  (A&T) 
DP(DAR),  IMD  3D139,  3062  Defense 
Pentagon,  Washington,  DC  20301-3062. 
Telephone  (703)  602-0288;  telefex  (703) 
602-0350.  Please  cite  DFARS  Case  98- 
D304. 
SUPPLEMENTARY  INFOmiATION: 

A.  Background 

DoD  published  an  interim  rule  at  64 
FR  31732  on  June  14, 1999,  to 
implement  Section  8118  of  the  National 
Defense  Appropriations  Act  for  Fiscal 
Year  1999  (Public  Uw  105-262).  DoD 
received  no  public  comments  on  the 
interim  rule.  The  interim  rule  is 
converted  to  a  final  rule  without  change. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30, 1993. 

B.  Regulatory  Flexibility  Act 

DoD  certifies  that  this  final  rule  wiU 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meeming  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.. 


because  the  rule  appUes  only  to  entities 
that  have  been  convicted  of  the 
unlawful  manufacture  or  sale  of  the 
Congressional  Medal  of  Honor. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

List  of  Sulqects  in  48  CFR  Part  209 

Government  procurement. 
Michele  P.  Peteraon, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Interim  Rule  Adopted  as  Final  Without 
Change 

Accordingly,  the  interim  rule 
amending  48  CFR  part  209,  which  was 
published  at  64  FR  31732  on  Jime  14, 
1999.  is  adopted  as  a  final  rule  without 
change. 

[FR  Doc.  99-26642  Filed  10-13-99;  8:45  am] 
BftXJWO  COOe  5000  04  M 

DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  211, 214,  and  252 
[DFARS  Gas*  99-0023] 

Dafonaa  Federal  Acquialtion 
Regulation  Supplament;  Brand  Name 
or  Equal  Purchase  Descriptions 

AGENCY:  Department  of  Defense  (DoD). 
action:  Final  rule. 

SUMMARY:  The  Director  of  Defense 
Procurement  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  remove  poUcy  pertaining  to 
use  of  brand  name  purchase 
descriptions.  Policy  on  this  subject  has 
been  incorporated  into  the  Federal 
Acquisition  Regulation  (FAR). 
EFFECTIVE  DATE:  October  14, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Melissa  Rider,  Defense  Acquisition 
Regulations  Council,  PDUSD  (A&T)  DP 
(DAR),  IMD  3D139.  3062  Defense 
Pentagon,  Washington,  DC  20301-3062. 
Telephone  (703)  602-4245;  telefex  (703) 
602-0350.  Please  cite  DFARS  Case  99- 
D023. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  removes  the  policy  at 
DFARS  211.207-1  and  211.270-2,  and 
the  solicitation  provision  at  DFARS 
252.211-7003,  pertaining  to  use  of 
"brand  name  or  equal"  purchase 
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descriptions.  Similar  policy  on  this 
subject  was  incorporated  into  FAR  on 
August  16, 1999  (64  FR  32741,  June  17. 
1999;  Federal  Acquisition  Qrcular  97- 
12,  Item  n). 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30, 1993. 

B.  Regulatory  Flexibility  Act 

This  final  rule  does  not  constitute  a 
significant  revision  within  the  meaning 
of  FAR  1.501  and  Public  Law  98-577 
and  publication  for  public  comment  is 
not  required.  However,  DoD  will 
consider  comments  from  small  entities 
concerning  the  affected  DFARS  subparts 
in  accordsmce  with  5  U.S.C.  610.  Such 
comments  should  cite  DFARS  Case  99- 
D023. 

C  Paperwork  Reductian  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  211, 
214,  and  252 

Government  procurement. 

Midiele  P.  Peterson 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  parts  211, 214,  and 
252  are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  211,  214,  and  252  continues  to 
read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  211— DESCRIBING  AGENCY 
NEEDS 

21 1  ^70    [Removed  and  Reserved] 

2.  Section  211.270  is  removed  and 
reserved. 

211270-1  and  211 .270-2    [Rmnoved] 

3.  Sections  211.270-1  and  211.270-2 
are  removed. 

PART  214— SEALED  BIDDING 

214J»2-5    [AmendMl] 

4.  Section  214.202-5  is  amended  in 
paragraph  (d)  by  removing  the  reference 
"252.211-7003"  and  addhig  in  its  place 
the  reference  "FAR  52.211-6". 


PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

252211-7003    [Removed  and  RmwvwJ] 

5.  Section  252.211-7003  is  removed 
and  reserved. 

{PR  Doc.  99-26641  Filed  10-13-99;  8:45  am] 
BIUINGCOOE  5000  0*  M 


DEPARTMENT  OF  COMMERCE 

Natlonai  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  6^ 
[Docket  No.  I.D.  071698B] 
RIN  0648-AJ67 

Atlantic  Highly  Migratory  Species 
(HMS)  Fisheries;  Vessel  Monitoring 
Systems 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACnON:  Delay  of  effectiveness. 

SUMMARY:  NMFS  further  delays  the 
effective  date  of  a  final  rule  which 
required  vessel  owner/opwators  to 
install  a  NMFS-approved  vessel 
monitoring  system  (VMS)  by  January  1, 
2000.  This  document  delays  die     - 
effective  date  until  June  1,  2000. 
DATES:  On  May  28, 1999,  NMFS 
published  a  final  rule  amending  § 
635.69,  which  established  an  effective 
date  of  September  1, 1999.  On  August 
9, 1999,  NMFS  delayed  the  effective 
date  of  this  final  rule  until  January  1, 
2000  (64  FR  43101).  This  document 
further  delays  the  effective  date  until 
Jime  1,  2000.  The  effectiveness  of  an 
amendment  to  §635.69  published  July 
13, 1999  (64  FR  37705)  is  also  delayed 
until  June  1,  2000. 
addresses:  Copies  of  the  Highly 
Migratory  Species  Fishery  Management 
Plan  (HMS  FMP),  the  final  rule  and 
supporting  documents  can  be  obtained 
from  Rebecca  Lent,  Chief,  Highly 
Migratory  Species  Division,  Office  of 
Sustainable  Fisheries,  NMFS.  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT:  Jill 
Stevenson,  NMFS,  (301)  713-2347,  or 
Buck  Sutter  (727)  570-5447. 


SUPPLEMENTARY  ttFORMATKM:  The  final 
regulations  to  implement  the  HMS  FMP, 
and  Amendment  1  to  the  Atlantic 
Billfish  Fishery  Management  Plan 
included  a  provision  requiring  an  owner 
or  operator  of  a  commercial  vessel 
permitted  to  fish  for  Atlantic  HMS 
under  §  635.4  and  that  fishes  with  a 
pelagic  longline  to  install  a  NMFS- 
approved  VMS  imit  on  board  the  vessel 
and  operate  the  VMS  unit  whenever  the 
vessel  leaves  port  with  pelagic  longline 
gear  on  board.  The  VMS  requirement  of 
the  final  rule  was  to  be  effective 
September  1, 1999. 

At  the  time  of  publication  of  the  final 
rule  (May  28, 1999).  NMFS  indicated 
that  a  Federal  Register  announcement 
would  be  forthcoming  listing  the 
hardware  specifications  for  approved 
VMS  units.  Due  to  unforseen 
circumstances,  NMFS  experienced  a 
delay  in  type-approving  suitable  units 
and  service  providers.  Once  the  type 
approval  process  was  completed,  NMFS 
published  a  Federal  Register  document 
(September  9. 1999, 64  FR  48988)  listing 
NMFS-approved  VMS  units  and 
communication  service  providers.  In 
order  to  allow  affected  AUantic  HMS 
pelagic  longline  fishermen  an 
opportimity  to  receive  adequate 
notification  of  approved  VMS  tmits,  as 
well  as  time  to  purchase  and  properly 
install  a  VMS  luiit  for  operation 
consistent  with  provisions  provided 
under  §  635.69,  NMFS  delayed  until 
January  1,  2000,  the  effective  date  of  the 
final  rule  (August  9, 1999,  64  FR  43101). 

Since  that  time,  NMFS  has  been 
developing  additional  time/area 
closures  to  reduce  the  incidental  catch 
of  fish,  marine  mammals,  and  other 
species  in  the  pelagic  longline  fishery. 
It  is  unlikely  that  such  new  time/area 
closures  will  be  implemented  prior  to 
June  2000.  Therefore,  NMFS  delays  the 
effective  date  of  the  VMS  requirements 
until  Jime  1,  2000,  consistent  widi  the 
current  time/area  closure  in  the  Mid- 
Adantic  Bight  and  any  new  time/area 
closures. 

Dated:  October  7, 1999. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  99-26810  Filed  10-8-99;  4:56  pm] 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Admin  latration 

50CFRPart679 

[Doctot  No.  96062e225-«296-a2;  I.D. 
100499B] 

FlalMriaa  of  the  Exclualva  Economic 
Zona  off  Alaaka;  Inaaaaon  Adjuatmant 
to  Raqulrad  Obaarvar  Coverage 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  hiseason  adjustment;  request  for 

comments. 

summary:  NMFS  issues  an  interim 
inseason  adjustment  to  observer 
coverage  requirements  for  owners/ 
operators  of  vessels  used  to  participate 
in  the  North  Pacific  groimdfish  fisheries 
and  that  are  required  to  have  observers 
onboard  their  vessels  30  percent  of  the 
vessel's  fishing  days.  This  adjustment  is 
necessary  to  respond  to  an 
imanticipated  increase  in  the  demand 
for  observers  and  to  avoid  jeopardizing 
the  amoimt  and  quality  of  observer  data 
used  by  NMFS  to  manage  the 
groimdfish  fisheries. 
DATES:  This  adjustment  is  effective  from 
October  8, 1999  through  December  31, 
1999.  Comments  must  be  received  at  the 
following  address  no  later  than  4:30 
p.m.,  A.l.t.,  October  29, 1999. 
ADDRESSES:  Comments  may  be  mailed  to 
Sue  Salveson,  Assistant  Regional 
Administrator,  Sustainable  Fisheries 
Division,  Alaska  Region,  NMFS,  P.O. 
Box  21668,  Juneau,  AK  99802-1668, 
Attn:  Lori  Gravel.  Hand  delivery  or 
coiuier  delivery  of  comments  may  be 
sent  to  the  Federal  Building,  709  West 
9th  Street,  Room  453.  Juneau,  AK 
99801. 

FOR  FURTHER  INFORMATION  CONTACT:  Sue 
Salveson.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  North  Pacific  groundfisb 
fisheries  in  Federal  waters  off  Alaska 
according  to  the  Fishery  Management 
Plan  for  Groundfisb  of  the  Gulf  of 
Alaska  and  the  Fishery  Management 
Plan  for  the  Groimdfish  Fishery  of  the 
Bering  Sea  and  Aleutians  Islands  Area 
(FMPs).  The  North  Pacific  Fishery 
Management  Coimcil,  under  authority 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
prepared  both  FMPs.  Regulations 
governing  fishing  by  U.S.  vessels  in 
accordance  with  the  FMPs  appear  at 
subpart  H  of  50  CFR  part  600  and  50 
CFR  part  679. 


Observer  coverage  regulations  at 
§679.50(c)(l)(v)-(vii)  require  certain 
vessels  to  carry  a  NMFS-certified 
observer  on  board  for  30-percent  of  the 
vessels'  fishing  days  in  each  quarter  of 
the  year.  Recent  unanticipated  events 
have  increased  industry  demands  for 
observer  coverage,  resulting  in  a 
shortage  of  observers  necessary  to  meet 
regidatory  requirements.  According  to 
observer  contractors,  the  current 
shortage  of  observers  can  be  attributed 
to  several  factors,  including  increased 
demand  for  observer  coverage  as  a  result 
of  Alaska  State  Board  of  Fisheries 
actions  affecting  participation  criteria  in 
the  Bristol  Bay  red  king  crab  fishery  and 
increased  participation  in  the  Pacific 
cod  pot  gear  fishery  by  vessels  primarily 
used  to  fish  for  crab  due  to 
unanticipated  closures  of  several  crab 
fisheries. 

Insufficient  observer  availability 
generally  affects  the  30-percent  vessels 
to  a  greater  degree  than  vessels  that  are 
required  to  have  an  observer  onboard  at 
all  times  because  (1)  the  number  of  30- 
percent  vessels  is  greater  than  the 
number  of  100-percent  vessels,  (2) 
observer  contractors  generally  have 
long-standing  contracts  with  100- 
percent  vessels  that  are  more  amenable 
to  long-range  planning  and  deplojmient 
of  observers,  and  (3)  many  30-percent 
vessels  are  diversified  into  non- 
groimdfish  fisheries  and  operational 
planning  and  coordination  with 
contractors  for  NMFS-certified  observers 
often  is  on  short  notice  due  to  the 
inseason  uncertainty  of  when  different 
fisheries  will  open  or  close. 

The  recent  management  actions  and 
observer  related  qualifying  criteria 
associated  with  the  State-managed  crab 
fisheries  have  resulted  in  a  significant 
change  in  the  interest  of  crab  fishermen 
to  participate  in  the  1999  Pacific  cod 
fishery  and  have  created  an 
tmprecedented  demand  for  groimdfish 
observers.  The  resultant  shortage  of 
observers  to  meet  this  increased  demand 
has  affected  the  short-term  ability  of 
contractors  to  meet  industry  observer 
needs,  primarily  for  30-percent  vessels. 
NMFS  believes  that  this  situation 
jeopardizes  observer  data  availability  for 
the  30-percent  fleet  by  forcing  some 
fishermen  to  choose  between  foregoing 
participation  in  fisheries  in  a  manner 
that  threatens  business  solvency  and 
fishing  without  required  observer 
coverage  in  a  manner  that  undermines 
the  quality  of  information  NMFS 
requires  to  manage  the  groimdfish 
fisheries. 

Therefore,  in  accordance  with 
§  679.50(e),  the  Administrator,  Alaska 
Region,  NMFS  (Regional  Administrator), 
adjusts  existing  observer  coverage 


requirements  set  out  at  §  679.5tKc)(v)- 
(vii),  which  are  based  on  a  calender 
quarter  compliance  period,  to  be  based 
on  a  6-month  compliance  period  during 
the  period  of  July  1, 1999,  through 
December  31, 1999.  The  Regional 
Administrator  takes  this  action  based  on 
his  finding  that  the  recent  and 
unanticipated  increase  in  the  demand 
for  observer  services  and  the  concurrent 
shortage  of  observers  to  meet  this 
demand  could  jeopardize  compliance 
with  observer  coverage  requirements 
and  negatively  affect  the  quality  of  the 
data  NMFS  depends  on  to  manage  the 
groimdfish  fisheries.  This  adjustment 
allows  owners/operators  of  vessels 
required  to  have  30-percent  observer 
coverage  (i.e.,  vessels  are  used  to 
participate  for  more  than  3  fishing  days 
in  a  directed  fishery  for  groimdfish  in  a 
calendar  quarter  during  the  last  half  of 
1999)  to  satisfy  the  coverage 
requirements  at  §679.50(c)(v)-(vii)  at 
any  time  during  this  6-month  period 
instead  of  being  constrained  to  meet 
these  coverage  requirements  on  a 
quarterly  basis.  NMFS  anticipates  that 
this  short-term  adjustment  will  provide 
vessel  owners/operators  who  require 
30-percent  coverage  more  flexibility  in 
coordinating  with  observer  contractor 
companies  to  obtain  required  observer 
coverage.  While  the  overall  level  of 
current  observer  coverage  will  not 
decrease  as  a  result  of  this  adjustment, 
the  adjustment  could  reduce  the  amount 
of  observer  data  collected  during  the 
third  calendar  quarter  of  1999  and 
potentially  increase  the  amount 
collected  during  the  final  quarter  of 
1999.  The  impacts  of  this  redistribution 
of  coverage  are  not  known,  but  are  not 
believed  to  be  significant  relative  to  the 
benefits  of  encouraging  compliance  with 
the  regulatory  framework  on  which 
NMFS'  data  requirements  are  based. 

NMFS-certified  observer  contractors 
assert  that  the  existing  shortage  of 
observers  will  be  alleviated  after  the 
first  half  of  October  1999  because  State 
of  Alaska  induced  observer  coverage 
requirements  will  expire  on  October  15, 
when  the  Bristol  Bay  red  king  crab 
fishery  opens;  fishermen  will  have  had 
additional  time  to  coordinate  with 
contractors  for  required  coverage;  and 
the  overall  demand  for  observers  is 
expected  to  diminish  with  anticipated 
closures  of  the  inshore  and  offshore 
pollock  fisheries.  Therefore,  this  short- 
term  adjustment  terminates  at  0001 
hours  A.l.t.  on  January  1,  2000,  at  which 
time  all  vessels  will  again  be  required  to 
meet  the  requirements  of  §  679.50(c)(v)- 
(vii)  on  a  quarterly  basis.- 


Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  finds  for 

good  cause  that  providing  prior  notice 
and  public  comment  or 

delaying  the  effective  date  of  this 
action  is  impracticable  and  contrary  to 
the  public  interest.  Without  this  interim 
adjustment,  NMFS  anticipates  increased 
noncompliance  with  observer  coverage 
requirements  and  an  overall  reduction 
in  the  level  and  quality  of  observer  data 
collected  during  the  last  half  of  1999. 


This  impact  is  undesirable  and 
pctenti^ly  detrimental  to  the 
management  of  the  North  Pacific 
groundfish  fisheries.  Further,  the 
interim  adjustment  relieves  a  restriction 
on  affected  industry  members  and 
provides  a  reasonable  opportxmity  for 
fishermen  to  coordinate  with  observer 
contractors  to  obtain  the  required 
coverage  during  a  6  month  period 
instead  of  within  a  calendar  quarter. 
Under  §§  679.50(e)  and  679.25(c)(2), 
interested  persons  are  invited  to  submit 


written  comments  on  this  action  to  the 
above  address  xmtil  October  29,  1999. 

This  action  is  authorized  by  §§  679.50 
and  679.25  and  is  exempt  firom  review 
imder  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  October  7. 1999. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-26811  Filed  10-8-99;  4:56  pmj 
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Vol.  64,  No.  198 
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TWs  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Faderal  Aviation  Admlnittration 

14CFRPart39 

[Doeint  No.  99-NIM-237-AD] 

RiN2120-AA64 

AlrworthlneM  DirectivM;  British 
A«r(Mp«C«  Mo(M  BA«  146-100A, 
-200A,  and -300A  SeriM  Airplanes 

AGENCY:  Federal  Aviation 

Administratioii,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
British  Aerospace  Model  BAe  146- 
lOOA,  -200A,  and  -300A  series 
airplanes,  that  currently  requires  either 
a  one-time  non-destructive  test  (NDT) 
inspection  or  a  detailed  visual 
inspection  for  cracking  of  the  fuselage 
skin  in  the  vicinity  of  frame  29  between 
stringers  12  and  13,  and  repair,  if 
necessary.  This  action  would  require 
that  the  current  thresholds  for  these 
inspections  be  reduced  and  that 
repetitive  inspections  be  performed. 
This  proposal  is  prompted  by  issuance 
of  mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  detect  and  correct  fatigue 
cracking  of  the  fuselage  skin  in  the 
specified  area,  which  could  result  in 
reduced  structural  integrity  of  the 
airplane. 

DATES:  Comments  must  be  received  by 
November  15, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
237-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 


p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace  Regional  Aircraft 
American  Support,  13850  Mclearen 
Road,  Hemdon,  Virginia  20171.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-237-AD."  The 
postcard  will  be  date  stamped  and 
rettimed  to  the  commenter. 

AvailabiUty  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 


99-NM-237-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  September  28, 1998,  the  FAA 
issued  AD  98-21-06,  amendment  39- 
10814  (63  FR  53550,  October  6, 1998), 
applicable  to  certain  British  Aerospace 
Model  BAe  146-lOOA,  -200A,  and 
-300A  series  airplanes,  to  require  either 
a  one-time  non-destructive  test  (NDT) 
inspection  or  a  visual  inspection  for 
cracking  of  the  fuselage  skin  in  the 
vicinity  of  frame  29  between  stringers 
12  and  13,  and. repair,  if  necessary.  That 
action  was  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  issued  by  a  foreign  civil 
airworthiness  authority,  whidi  reported 
that,  during  routine  inspections,  fatigue 
cracking  was  fotmd  in  Uie  specified 
area.  The  reqiurements  of  that  AD  are 
intended  to  detect  and  correct  &tigue 
cracking  of  the  fuselage  skin  in  the 
specified  area,  which  could  result  in 
reduced  structural  integrity  of  the 
airplane. 

Information  Received  Since  Issuance  of 
Previous  AD 

Since  issuance  of  that  AD,  the  FAA 
has  been  advised  of  new  metallurgical 
analysis  which  necessitates  changes  to 
the  current  inspection  thresholds  and' 
the  addition  of  repetitive  inspections. 

Explanation  of  Relevant  Service 
Information 

Since  the  issuance  of  AD  98-21-06, 
British  Aerospace  has  issued  Service 
Bulletin  SB.53-144,  Revision  1,  dated 
May  21, 1999.  The  inspection 
procedures  described  in  this  revision 
are  identical  to  those  described  in  the 
original  service  bulletin  (which  was 
referenced  in  AD  98-21-06).  However, 
Revision  1  reduces  the  initial  inspection 
thresholds. 

The  new  revision  also  adds  a  closing 
action  which  advises  operators  to  refer 
to  a  new  Significant  Structural  Item 
(SSI)  entry  53-20-160.  The  service 
bulletin  and  the  SSI  task  recommend 
the  same  inspection  and  initial 
inspection  threshold,  but  the  SSI  task 
also  includes  intervals  for  repetitive 
inspections.  This  SSI  task  is  identified 
in  the  Model  BAe  146  Maintenance 
Review  Board  (MRB)  report. 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  classified  Revision 
1  of  the  service  bulletin  as  mandatory  in 
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order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
United  Kingdqp. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  RequirementB  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  98-21-06  to  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously,  except  as  discussed  below. 

Differences  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that,  although 
the  service  bulletin  specifies  that  the 
manufactiuer  may  be  contacted  for 
disposition  of  cracking  conditions,  this 
proposal  would  require  the  repair  of 
those  conditions  to  be  accomplished  in 
accordance  with  a  method  approved  by 
either  the  FAA  or  the  CAA  (or  its 
delegated  agent).  In  light  of  the  type  of 
repair  that  would  be  required  to  address 
the  identified  unsafe  condition,  and  in 
consonance  with  existing  bilateral 
airworthiness  agreements,  the  FAA  has 
determined  that,  for  this  proposed  AD, 
a  repair  approved  by  either  the  FAA  or 
the  CAA  would  be  acceptable  for 
compliance  with  this  proposed  AD. 

Revision  1  of  Service  Bulletin  SB.53- 
144  refers  to  the  repetitive  inspections 
identified  in  MRB  new  entry  SSI  53-20- 
160,  but  does  not  explicitly  require  that 
these  inspections  be  performed.  The 
proposed  AD  would  mandate  these 
repetitive  inspections  directly. 

Cost  Impact 

The  FAA  estimates  that  23  airplanes 
of  U.S.  registry  wotUd  be  affected  by  this 
proposed  AD. 

For  operators  that  elect  to  accomplish 
the  visiial  inspection  rather  than  the 
NDT  inspection,  it  would  take 


approximately  6  work  hours  per 
airplane  to  accomplish  it,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
visual  inspection  on  U.S.  operators  is 
estimated  to  be  $360  per  airplane,  per 
inspection  cycle. 

For  operators  that  elect  to  accomplish 
the  NDT  inspection  rather  than  the 
visual  inspection,  it  would  take 
approximately  8  work  hours  per 
airplane  to  accomplish  it,  at  an  average 
labor  rate  of  $60  per  work  hoiu-.  Based 
on  these  figures,  the  cost  impact  of  the 
NDT  inspection  on  U.S.  operators  is 
estimated  to  be  $480  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  reqiiirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  woiUd  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Sul^ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
f39.13    [Amwidsd] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10814  (63  FR 
53550,  November  10, 1998),  and  by 
adding  the  following  new  airworthiness 

directive: 

British  Aerospace  Regional  Aircraft 

(Formerly  British  Aerospace  Regional 
Aircraft  Limited,  Avro  International 
Aerospace  Division;  British  Aerospace, 
TLC;  British  Aerospace  Commercial 
Aircraft  Limited):  Docket  99-NM-237- 
AD.  Supersedes  AD  98-21-06. 
Amendment  39-10814. 
Applicability:  Model  BAe  146-100,  -200, 
and  -300  series  airplanes;  as  listed  in  British 
Aerospace  Service  Bulletin  SB. 53-144,  dated 
April  27. 1998,  or  Revision  1,  dated  May  21, 
1999;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an ,. 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  of 
the  fuselage  skin  in  the  vicinity  of  frame  29 
between  stringers  12  and  13,  which  could 
result  in  reduced  structural  integrity  of  the 
airplane,  accomplish  the  following: 

Inspections 

(a)  Perform  either  a  non-destructive  test 
(NDT)  inspection  or  a  detailed  visual 
inspection  for  cracking  of  the  fuselage  skin  in 
the  vicinity  of  frame  29  between  stringers  12 
and  13,  in  accordance  with  British  Aerospace 
Service  Bulletin  SB.53-144.  dated  April  27. 
1998.  or  Revision  1,  dated  May  21. 1999,  at 
the  earlier  of  the  applicable  times  specified 
in  paragraphs  (a)(1)  and  (a)(2). 

Note  2:  The  actions  defined  in  the  original 
issue  and  Revision  1  of  the  service  bulletin 
are  identical.  However,  the  compliance  times 
and  effectivity  groupings  are  different. 
Accomplishment  of  either  revision  level,  at 
the  earlier  of  the  applicable  compliance  times 
of  paragraphs  (a)(1)  and  (aK2]  of  this  AD.  is 
acceptable  for  compliance  with  the 
requirements  of  paragraph  (a)  of  this  AD. 

Note  3:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
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intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  insijector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc..  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  For  airplanes  identified  in  the  specified 
paragraph  of  Service  Bulletin  SB. 53-144, 
dated  April  27, 1998: 

(i)  Paragraph  l.D.(l)(a):  Inspect  prior  to  the 
accumulation  of  12.000  total  flight  cycles,  or 
within  1,000  flight  cycles  after  November  10, 
1998  (the  effective  date  of  AD  98-21-06, 
amendment  39-10814),  whichever  occurs 
later. 

(ii)  Paragraph  l.D.(l)(b):  Inspect  prior  to 
the  accumulation  of  16,000  total  flight  cycles, 
or  within  1,200  flight  cycles  after  November 
10, 1998,  whichever  occurs  later. 

(iii)  Paragraph  l.D.(l)(c):  Inspect  prior  to 
the  accumulation  of  13,500  total  flight  cycles, 
or  within  1,000  flight  cycles  after  November 
10, 1998,  whichever  occurs  later. 

(iv)  Paragraph  l.D.(l)(d):  Inspect  prior  to 
the  acpumulation  of  22,000  total  flight  cycles, 
or  within  1,400  flight  cycles  after  November 
10. 1998.  whichever  occurs  later. 

(2)  For  airplanes  in  the  applicable 
configuration  specified  in  Table  1  of  Service 
Bulletin  SB.53-144,  Revision  1.  dated  May 
21, 1999: 

(i)  For  Model  BAe  146-100  airplanes  on 
which  Modification  HCM00020P  has  not 
been  accomplished:  Inspect  prior  to  the 
accumulation  of  11.600  total  flight  cycles,  or 
within  1,000  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  occurs  later. 

(ii)  For  Model  BAe  146-100  airplanes  on 
which  Modification  HCM00020P  has  been 
accomplished:  Inspect  prior  to  the 
accumulation  of  14,500  total  flight  cycles,  or 
within  1,200  flight  cycles  after  Oie  effective 
date  of  this  AD,  whichever  occurs  later. 

(iii)  For  Model  BAe  146-200  airplanes  on 
which  Modification  HCM00021J  has  not  been 
accomplished:  Inspect  prior  to  the 
accumulation  of  12.600  total  flight  cycles,  or 
within  1,000  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  occurs  later. 

(iv)  For  Model  BAe  146-200  airplanes  on 
which  Modification  HCM00021J  has  been 
accomplished:  Inspect  prior  to  the 
accumulation  of  11,600  total  flight  cycles,  or 
within  1,000  flight  cycles  after  the  effective 
date  of  this  AD.  whichever  occurs  later. 

(v)  For  Model  BAe  146-300  airplanes  on 
which  Modification  HCMOIOOOB  has  not 
been  accomplished:  Inspect  prior  to  the 
accumulation  of  17,200  total  flight  cycles,  or 
within  1,400  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  occurs  later. 

(b)  Repeat  the  inspections  required  by 
paragraph  (a)  of  this  AD  at  the  intervals 
defined  in  Significant  Structural  Item  (SSI) 
Task  No.  53-20-160  as  detailed  in  Section  6 
of  the  BAe  146  Maintenance  Review  Board 
Report,  Revision  5,  dated  November  1998. 

Comctivs  Action 

(c)  If  any  cracking  is  detected  during  any 
inspection  required  by  paragraph  (a)  or  (b)  of 
this  AD,  prior  to  further  flight,  repair  in 


accordance  with  a  method  approved  by 
either  the  Manager,  International  Branch, 
ANM-116,  FAA.  Transport  Airplane 
Directorate;  or  the  Civil  Aviation  Authority 
(or  its  delegated  agent).  For  a  repair  method 
to  be  approved  by  the  Manager,  International 
Branch,  ANM-116,  as  required  by  this 
paragraph,  the  manager's  approval  letter 
must  specifically  reference  this  AD. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  5:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  005-04-98. 

Issued  in  Renton,  Washington,  on  October 
7,  1999. 
D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-26868  Filed  10-13-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatration 

14  CFR  Part  39 

[Doclwt  No.  9»-NM-eO-AD] 

RIN2120-AA64 

Airworthineaa  DIrectlvea;  Raytfieon 
Model  BAe.125  Seriea  1000A  and 
1000B  Airplanes  and  Model  Hawker 
1000  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Raytheon  Model  BAe.125  series  lOOOA 
and  lOOOB  airplanes  and  Model  Hawker 
1000  series  airplanes.  This  proposal 
would  require  an  inspection  to 
determine  the  integrity  of  the  duct 
connection  on  both  ends  of  the  turbine 
air  discharge  duct  in  the  air 


conditioning  system,  an  inspection  to 
measure  the  bead  height  on  the  ends  of 
the  turbine  air  discharge  duct;  and 
corrective  actions,  if  necessary.  This 
proposal  is  prompted  by  reports 
indicating  that  the  turbine  air  discharge 
duct  disconnected  from  the  cold  air  imit 
(CAU)  or  water  separator  due  to 
insufficient  bead  height  on  the  ends  of 
the  turbine  air  discharge  duct.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  such 
disconnection  from  the  CAU  or  water 
separator,  which  could  result  in  cabin 
depressurization. 

DATES:  Comments  must  be  received  by 
November  29, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
80-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Raytheon  Aircraft  Company,  Manager 
Service  Engineering,  Hawker  Customer 
Support  Department,  P.O.  Box  85, 
Wichita,  Kansas  67201-0085.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Small 
Airplane  Directorate,  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road, 
Room  100,  Mid-ContinentAirport, 
Wichita,  Kansas. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
C.  DeVore,  Aerospace  Engineer,  Systems 
and  Propulsion  Branch,  ACE-116W, 
FAA,  Small  Airplane  Directorate, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209;  telephone  (316)  946-4142;  &x 
(316)  946-4407. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
'  be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  vdll  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  li^t 
of  the  comments  received. 
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Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-80-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailabUityofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-80-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  several  reports 
indicating  that  the  t\irbine  air  discharge 
duct  disconnected  from  the  cold  air  imit 
(CAU)  or  water  separator  in  flight  on 
Raytheon  Model  BAe.125  series  lOOOA 
and  lOOOB  airplanes  and  Model  Hawker 
1000  series  airplanes  during  flight. 
Investigation  revealed  that  the  bead 
height  on  the  ends  of  the  turbine  air 
discharge  duct  was  smaller  than  the 
design  requirement,  which  could  allow 
the  rubber  connecting  sleeves  to 
disconnect.  Disconnection  of  the  tiubine 
air  discharge  duct  frtim  the  CAU  or 
water  separator  could  result  in  loss  of 
normal  air  supply  to  maintain  cabin 
pressurization. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Ra)rtheon  Aircraft  Service  Bulletin  SB 
21-3108,  dated  November  1998,  which 
describes  procediu^s  for  a  one-time 
visual  inspection  to  determine  the 
integrity  of  the  duct  connection  on  both 
ends  of  the  turbine  air  discharge  duct  in 
the  air  conditioning  system;  a  one-time 
detailed  inspection  to  measure  the  bead 
height  on  the  ends  of  the.  turbine  air 
discharge  duct;  and  corrective  actions,  if 
necessary.  The  corrective  actions 
involve  adjustment  of  the  clamps,  and 
either  rework  of  the  duct  or  replacement 
of  the  duct  with  a  new  duct. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 


intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Cost  Impact 

There  are  approximately  52  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  35 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  9  work  hours 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figiues,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$18,900,  or  $540  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sub|ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTTVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Ammded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Raytheon  Aircraft  Company  (Foimerly 
Beech):  Docket  99-NM-80-AD. 
Applicability:  All  Model  BAe.125  series 
lOOOA  and  lOOOB  airplanes  and  Model 
Hawker  1000  series  airplanes, 
certificated  in  any  category. 
Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whedier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  turbine  air  discharge  duct 
in  the  air  conditioning  system  from 
disconnecting  from  the  CAU  or  water 
separator  in  flight,  which  could  result  in 
cabin  depressurization,  accomplish  the 
following: 

Inspectioiis 

(a)  Within  25  flight  hours  after  the  effective 
date  of  this  AD.  perform  a  general  visual 
inspection  to  determine  the  integrity  of  the 
duct  connections  (i.e.,  ensure  that  the  duct 
and  securing  clamps  are  in  place,  the  sleeve 
is  central  to  the  joint  gap,  and  the  clamps  are 
clear  of  the  duct  bead]  on  both  ends  of  the 
turbine  air  discharge  duct  in  accordance  with 
Raytheon  Service  Bulletin  SB  21-3108,  dated 
November  1998.  If  any  discrepancy  is 
detected,  prior  to  further  flight,  adjust  the 
clamps  in  accordance  with  the  service 
bulletin. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  extMior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
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light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

(b)  Within  300  flight  hours  or  6  months 
after  the  effective  date  of  this  AD,  whichever 
occurs  first,  perform  a  one-time  detailed 
inspection  to  measure  the  bead  height  on  the 
ends  of  the  turbine  air  discharge  duct  in 
accordance  with  Raytheon  Service  Bulletin 
SB  21-3108.  dated  November  1998.  If  the 
bead  height  does  not  conform  to  the 
dimension  shown  in  the  service  bulletin, 
prior  to  further  flight,  either  rework  the  duct 
or  replace  the  duct  with  a  new  duct,  in 
accordance  with  the  service  bulletin. 

Note  3:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Spans 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  turbine  air  discharge 
duct,  part  number  25-9VF425-1A,  on  any 
airplane,  unless  that  duct  has  been  inspected 
in  accordance  with  Part  11  of  Raytheon 
Service  Bulletin  SB  21-3108,  dated 
November  1998. 

AltemativB  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (ACO).  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  conunents  and  then  send  it  to  the 
Manager,  Wichita  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

Special  Flight  Permitt 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Ronton.  Washington,  on  October 
7,1999. 
D.L.  Riggin. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  99-26869  Filed  10-13-99;  8:45  am] 
BNJJNO  CODE  4«10-1»-F 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-165-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Bombardier 
INodel  DHC-7  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Bombardier  Model  DHC-7  series 
airplanes.  This  proposal  would  require 
a  one-time  visual  inspection  to  detect 
corrosion  on  the  upper  half  of  the  lower 
longerons  on  the  inboard  nacelles;  and 
corrective  actions,  if  necessary.  This 
proposal  also  would  require 
modification  of  the  upper  and  lower 
longeron  halves.  This  proposal  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  detect  and  correct 
corrosion  in  the  upper  halves  of  the  left 
and  right  hand  lower  longerons  on  the 
inboard  nacelles,  which  cotdd  result  in 
a  landing  gear  failiu«. 
DATES:  Comments  must  be  received  by 
November  15, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
165-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bombardier,  Inc.,  Bombardier  Regional 
Aircraft  Division,  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5,  Canada. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW., 
Renton,  Washington;  or  at  the  FAA, 
Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office,  10 
Fifth  Street,  Third  Floor,  Valley  Stream. 
New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 
Franco  Fieri,  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch.  ANE- 
171,  FAA.  Engine  and  Propeller 
Directorate,  New  York  Aircraft 


Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7526;  fax 
(516) 568-2716. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commenters  wishing  the  FAA  to  . 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-165-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvaUability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
99-NM-165-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

Transport  Canada  Civil  Aviation 
(TCCA),  which  is  the  airworthiness 
authority  for  Canada,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
certain  Bombardier  Model  DHC-7  series 
airplanes.  TCCA  advises  that  severely 
corroded  areas  have  been  foimd  in  the 
upper  halves  of  the  left  and  right  lower 
longerons  on  the  inboard  engine 
nacelles.  The  corrosion  was  caused  by 
acciunulation  of  moisttu^  in  the  vicinity 
of  the  longeron  cavities  and  around  or 
imder  retaining  bolt  seats.  This 
condition,  if  not  corrected,  could  result 
in  landing  gear  failure. 
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Explanation  of  Relevant  Service 
Information 

Bombardier  has  issued  Service 
Bulletin  S.B.  7-54-19.  Revision  'C.' 
dated  April  16, 1999,  which  describes 
procedures  for  a  one-time  visual 
inspection  to  detect  corrosion  on  the 
upper  half  of  the  lower  longerons  on  the 
inboard  nacelles;  and  corrective  actions, 
if  necessary.  The  corrective  actions 
involve  blending  out  corroded  areas; 
performing  a  fluorescent  penetrant  or 
eddy  current  inspection  to  detect  cracks 
in  areas  where  corrosion  was  blended 
out;  and  repair  or  replacement  of  the 
longeron  with  a  new  longeron,  if 
necessary.  The  service  bulletin  also 
describes  procedures  for  modification  of 
the  upper  and  lower  longeron  halves. 
The  modification  involves  drilling 
drainage  holes  through  the  upper  and 
lower  longeron  halves;  finishing  all 
cleaned  surfaces  with  alodine  and 
chromate  epoxy  primer;  refinishing  the 
longeron  assembly  with  poljriirethane 
paint;  and  applying  an  anti-corrosion 
compound.  Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition.  TCCA 
classified  this  service  bulletin  as 
mandatory  and  issued  Canadian 
airworthiness  directive  CF-99-07,  dated 
March  15, 1999,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Canada. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
TCCA  has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  TCCA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States.     . 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously,  except  as  discussed  below. 


Difierences  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that,  although 
the  service  bulletin  specifies  that  the 
manufacturer  may  be  contacted  for 
disposition  of  certain  cracks,  this 
proposal  would  require  the  repair  of 
those  conditions  to  be  accomplished  in 
accordance  with  a  method  approved  by 
either  the  FAA,  or  TCCA  (or  it's 
delegated  agent).  In  light  of  the  type  of 
repair  that  would  be  required  to  address 
the  identified  unsafe  condition,  and  in 
consonance  with  existing  bilateral 
airworthiness  agreements,  the  FAA  has 
determined  that,  for  this  proposed  AD, 
a  repair  approved  by  either  the  FAA  or 
TCCA  (or  it's  delegated  agent)  would  be 
acceptable  for  compliance  with  this 
proposed  AD. 

Cost  Impact 

The  FAA  estimates  that  32  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  approximately  8  work 
hours  per  airplane  to  accomplish  the 
proposed  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figiu'es,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $15,360,  or  $480  per 
airplane. 

It  would  take  approximately  12  work 
hoiu^  per  airplane  to  accomplish  the 
proposed  modification,  at  an  average 
labor  rate  of  $60  per  work  hoiu.  Based 
on  these  figiires,  the  cost  impact  of  the 
modification  proposed  by  this  AD  on 
U.S.  operators  is  estimated  to  be 
$23,040.  or  $720  per.airplane. 

The  cost  impact  figures'discussed 
above  are  based  on  the  assumption  that 
no  operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executiv^Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substemtial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [AiTMndwf] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Bombardier,  Inc.  (Formerly  de  Havilland, 

Inc.):  Docket  99-NM-i65-AD. 

Applicability:  Model  DHC-7  series 
airplanes,  serial  numbers  004  through  113 
inclusive,  except  serial  numbers  037  and  061; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  corrosion  in  the 
upper  halves  of  the  left  and  right  hand 
lower  longerons  on  the  inboard  nacelles, 
which  could  result  in  a  landing  gear 
failure,  accomplish  the  following: 

Inspection 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  perform  a  visual  inspection  to 
detect  corrosion  on  the  upper  half  of  the 
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lower  longerons  on  the  inboard  nacelles  in 
accordance  with  Bombardier  Service  Bulletin 
S.B.  7-54-19,  Revision  'C  dated  April  16. 
1999. 

Modification 

(b)  If  no  corrosion  is  detected,  prior  to 
fiirther  flight,  modify  the  upper  and  lower 
longeron  halves  in  accordance  with 
Bombardier  Service  Bulletin  S.B.  7-54-19, 
Revision  'C  dated  April  16, 1999. 

Corrwtive  Action 

(c)  If  any  corrosion  is  detected,  prior  to 
further  flight,  accomplish  the  actions 
specified  in  paragraph  (c)(1)  or  (c)(2)  of  this 
AD.  as  applicable,  in  accordance  with 
Bombardier  Service  Bulletin  S.B.  7-54-19. 
Revision  'C  dated  April  16, 1999. 

(1)  For  corrosion  that  is  within  the  limits 
specified  in  the  service  bulletin:  Accomplish 
the  corrective  actions  specified  in  the  service 
bulletin,  and  perform  a  fluorescent  penetrant 
inspection  or  high  frequency  eddy  current" 
inspection  to  detect  cracks  in  areas  where 
corrosion  was  blended  out.  The  corrective 
actions  and  inspections  shall  be  done  in 
accordance  with  the  service  bulletin. 

(i)  If  no  crack  is  detected,  prior  to  further 
flight,  modify  the  upper  and  lower  longeron 
halves  in  accordance  with  the  service 
bulletin. 

(ii)  If  any  crack  is  detected,  prior  to  furtha^ 
flight,  accomplish  the  actions  required  by 
paragraphs  (c)(l)(ii)(A)  and  (c)(l)(ii)(B)  of  this 
AD. 

(A)  Either  replace  the  longeron  with  a  new 
longeron  in  accordance  with  the  service 
bulletin,  or  repair  in  accordance  with  a 
method  approved  by  either  the  Manager, 
New  York  Aircraft  Certification  Office  (AGO), 
FAA,  Engine  and  Propeller  Directorate;  or 
Transport  Canada  Civil  Aviation  (or  it's 
delegated  agent).  For  a  repair  method  to  be 
approved  by  the  Manager,  New  York  ACO,  as 
required  by  this  paragraph,  the  Manager's 
approval  letter  must  specifically  reference 
this  AD. 

(B)  Modify  the  upper  and  lower  longeron 
halves  in  accordance  with  the  service 
bulletin. 

(2)  For  corrosion  that  exceeds  the  limits 
specified  in  the  service  bulletin:  Accomplish 
the  actions  required  in  paragraphs 
(c)(l)(ii)(A)  and  (c)(l)(ii)(B)  of  this  AD. 

Ahemative  Methoda  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
ACO,  FAA,  Engine  and  Propeller  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 


a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF-99- 
07,  dated  March  15. 1999. 

Issued  in  Renton,  Washington,  on  October 
7. 1999. 
D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  99-26870  Filed  10-13-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Doclwt  No.  96-NM-92-AD] 

RIN  2120-AA64 

Alrwortttlness  Directives;  Airbus  Model 
A319  and  A320  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  Airbus 
Model  A320  series  airplanes,  that  would 
have  required  repetitive  inspections  to 
detect  cracking  and  delamination  of  the 
containers  in  which  the  off-wing 
emergency  evacuation  slides  are  stored, 
and  corrective  actions,  if  necessary.  If 
cracking  and  delamination  in  excess  of 
certain  limits  are  foimd,  the  proposed 
AD  would  have  required  replacement  of 
the  slide  with  a  modified  slide,  which 
would  have  terminated  the  inspection 
requirement.  This  new  action  revises 
the  proposed  rule  by  requiring  an 
additional  modification  of  the  slides; 
accomplishment  of  both  modifications 
of  the  slides  would  terminate  the 
requirement  for  repetitive  inspections. 
This  proposal  is  prompted  by  issuance 
of  mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  new  proposed  AD  are 
intended  to  prevent  the  loss  of  the 
escape  slides  diuing  flight,  which  could 
make  the  emergency  exits  located  over 
each  wing  unusable  and  result  in 
damage  to  the  fuselage. 
DATES:  Comments  must  be  received  by 
November  3, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  96-NM- 


92-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argtunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-92-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
96-NM-92-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-1056. 
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Disfnission 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
Airbus  Model  A320  ser^s  airplanes, 
was  published  as  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  January  14, 1997  (62  FR 
1861).  That  NPRM  would  have  required 
repetitive  inspections  to  detect  cracking 
and  delamination  of  the  containers  in 
which  the  left  and  right  off-wing 
emergency  evacuation  slides  are  stored, 
and  repair,  if  necessary.  If  cracking  and 
delamination  in  excess  of  certain  limits 
are  foimd,  that  proposed  AD  also  would 
have  required  replacement  of  the  slide 
with  a  modified  slide,  which  woiUd 
have  terminated  the  requirement  for 
repetitive  inspections;  and  replacement 
of  the  discrepant  container  with  a 
serviceable  container.  That  NPRM  was 
prompted  by  a  report  indicating  that  a 
slide  deployed  during  flight,  which 
resulted  in  the  loss  of  the  slide  and  the 
container  door.  That  condition,  if  not 
corrected,  could  make  the  emergency 
exits  located  over  each  wing  unusable 
and  result  in  damage  to  the  fuselage. 

Actions  Since  Issuance  of  Previous 
Proposal 

Since  the  issuance  of  that  NPRM,  the 
Direction  Generale  de  I'Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  has  advised  the 
FAA  that,  although  repackaging  of  the 
slide  was  previously  thought  to  be 
sufficient  to  prevent  loss  of  container 
doors  and  consequent  loss  of  escape 
slides,  inservice  inspections  have 
revealed  that  interference  may  still  be 
present  even  with  correctly  packed 
slides.  Therefore,  the  DGAC  no  longer 
considers  that  modification  of  the  slides 
as  described  in  Airbus  Service  Bulletin 
A320-25-1156,  dated  June  21, 1995, 
will  eliminate  the  need  for  repetitive 
inspections  of  the  slides. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A320-25-1161,  Revision  01,  dated 
February  2, 1999.  The  inspection 
procedures  described  in  this  service 
bulletin  are  identical  to  the  previous 
revision.  However,  this  revision 
includes  Airbus  Model  A3 19  series 
siirplanes  in  the  effectivity,  adds 
references  to  an  additional  modification 
of  the  offwing  escape  slides,  and 
updates  certain  service  bxdletin 
references  to  later  revisions. 

Airbus  also  has  issued  Service 
Bulletin  A320-25-1156,  Revision  01, 
dated  February  2, 1999,  which  describes 


procedures  for  an  additional 
modification  of  the  offwing  escape  - 
slides.  The  new  modification  involves 
structiu-ally  enhancing  the  container 
door  by  replacing  frangible  washers 
with  solid  ring  retainers.  The 
modification  also  involves  inspecting 
each  slide  as  described  in  A320-25- 
1161,  Revision  01,  repairing,  if 
necessary,  and  repacking  the  slide. 
Accomplishment  of  this  modification, 
in  addition  to  the  modification  specified 
in  the  original  service  bulletin,  would 
eliminate  the  need  for  the  repetitive 
inspections  of  the  escape  slide 
containers.  The  Airbus  service  bulletin 
references  Air  Cruisers  Service  Bulletins 
004-25-37,  Revision  2,  dated  May  29, 
1996,  and  004-25-42,  dated  September 
16, 1996,  as  additional  sources  of 
service  information  for  accomplishmmit 
of  the  modifications. 

Accomplishment  of  the  actions 
specified  in  the  Airbus  service  bulletins 
is  intended  to  adequately  address  the 
identified  unsafe  condition.  The  DGAC 
classified  Airbus  Service  Bulletin  A320- 
25-1161,  Revision  01,  dated  February  2, 
1999,  as  mandatory  and  issued  French 
airworthiness  directive  1999-232- 
132(B),  dated  June  2,  1999,  in  order  to 
assiu^  the  continued  airworthiness  of 
these  airplanes  in  France. 

Conclusion 

This  supplemental  NPRM  proposes  to 
add  a  requirement  for  modification  of 
the  slides  in  accordance  with  Airbus 
Service  Bulletin  A320-25-1156, 
Revision  01,  dated  February  2, 1999, 
which  would  terminate  the  requirement 
for  repetitive  inspections.  This 
supplemental  NPRMwould  also  revise 
the  applicability  to  add  Airbus  Model 
A319  series  airplanes,  and  to  exclude 
airplanes  on  which  the  terminating 
modification  has  been  accomplished  in 
production  or  in  service.  Since  certain 
of  these  changes  expand  the  scope  of  the 
originally  proposed  rule,  the  FAA  has 
determined  that  it  is  necessary  to  reopen 
the  comment  period  to  provide 
additional  opportiuiity  for  public 
comment. 

Differences  Between  Proposed  Rule  and 
French  AD 

The  proposed  AD  would  differ  from 
the  parallel  French  airworthiness 
directive  in  that  it  would  mandate  the 
accomplishment  of  the  modifications  of 
the  offwing  escape  slides  within  5  years, 
which  would  constitute  terminating 
action  for  the  repetitive  inspections 
required  by  this  AD.  The  French 
airworthiness  directive  provides  for  that 
action  as  optional.  Mandating  the 
terminating  action  is  based  on  the 
FAA's  determination  that  long-term 


continued  operational  safety  will  be 
better  assured  by  modifications  or 
design  changes  to  remove  the  source  of 
the  problem,  rather  than  by  repetitive 
inspections.  Long- term  inspections  may 
not  be  providing  the  degree  of  safety 
assurance  necessary  for  the  transport 
airplane  fleet.  This,  coupled  with  a 
better  understanding  of  the  human 
factors  associated  with  niunerous 
continual  inspections,  has  led  the  FAA 
to  consider  placing  less  emphasis  on 
inspections  and  more  emphasis  on 
design  improvements  The  proposed 
modification  requirement  is  consistent 
with  these  conditions. 

Cost  Impact 

The  FAA  estimates  that  121  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  approximately  5  work 
hours  per  airplane  to  accomplish  the 
proposed  inspection,  at  an  average  labor 
rate  of  $60  per  work  hoiu'.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  inspection  on  U.S.  operators  is 
estimated  to  be  $36,300.  or  $300  per 
airplane,  per  inspection  cycle. 

It  would  take  approximately  6  work 
hours  per  airplane  to  accomplish  the 
proposed  modifications,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  vrauld  cost 
approximately  $170  per  airplane.  Based 
on  these  figiu«s,  the  cost  impact  of  the 
proposed  modifications  on  U.S. 
operators  is  estimated  to  be  $64,130.  or 
$530  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  nUe"  under  the  DOT 
Regidatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative. 
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on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Sobfects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthority:  49  U.S.C.  106(g).  40113, 44701. 

130.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  96-NM-92-AD. 

Applicability:  Model  A319  and  A320  series 
airplanes,  certificated  in  any  category;  except 
airplanes  on  which  Airbus  Modifications 
24850  and  25844  have  been  installed  in 
production,  or  on  which  Airbus  Service 
Bulletin  A320-25-1156,  Revision  01,  dated 
February  2, 1999,  has  been  accomplished. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  loss  of  the  escape  slides 
during  flight,  which  could  make  the 
emergency  exits  located  over  each  wing 
unusable  and  result  in  damage  to  the 
fuselage,  accomplish  the  following: 

Inspections  and  Corrective  Actions 

(a)  At  the  latest  of  the  times  specified  in 
paragraphs  (a)(1).  (a)(2).  and  (a)(3)  of  this  AD, 
as  applicable:  Perform  a  detailed  visual 
inspection  to  detect  cracking  and 
delamination  of  each  off-wing  escape  slide 
container,  including  the  container  door,  in 


accordance  with  Airbus  Service  Bulletin 
A320-25-1161,  Revision  01,  dated  February 
2, 1999.  Repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  18  months,  until 
accomplishment  of  the  actions  required  by 
paragraph  (d)  of  this  AD. 

(1)  Within  500  flight  hours  after  the 
effective  date  of  this  AD. 

(2)  Within  18  months  after  the  last 
inspection  in  accordance  with  Airbus  All 
Operator  Telex  25-09,  dated  January  2. 1995, 
or  Revision  1.  dated  February  16, 1995;  or 
Airbus  Service  Bulletin  A320-25-1161, 
dated  June  21, 1995;  if  accomplished  prior  to 
the  effective  date  of  this  AD. 

(3)  Within  18  months  after  modification  of 
the  offwing  escape  slides  in  accordance  with 
Airbus  Service  Bulletin  A320-25-1156, 
dated  June  21, 1995;  if  accomplished  prior  to 
the  effective  date  of  this  AD. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(b)  If  any  crack  or  delamination  is  found 
during  any  inspection  required  by  paragraph 
(a)  of  this  AD  that  does  not  exceed  the  limits 
specified  in  Airbus  Service  Bulletin  A320- 
25-1161,  Revision  01,  dated  February  2, 
1999:  Prior  to  further  flight,  repair  the  crack 
or  delamination  in  accordance  with  the 
service  bulletin,  and  continue  inspecting  in 
accordance  with  paragraph  (a)  of  this  AD. 

(c)  If  any  crack  or  delamination  is  found 
during  any  inspection  required  by  paragraph 
(a)  of  this  AD  that  exceeds  the  limits 
specified  in  Airbus  Service  Bulletin  A320- 
25-1161,  Revision  01,  dated  February  2, 
1999:  Prior  to  further  flight,  replace  the 
discrepant  container  with  a  serviceable 
container  in  accordance  with  the  service 
bulletin,  and  continue  inspecting  in 
accordance  with  paragraph  (a)  of  this  AD. 

Terminating  Modification 

(d)  Within  5  years  after  the  effective  date 
of  this  AD.  modify  the  offwing  escape  slides 
(i.e.,  modifications,  inspection,  repair,  and 
repacking)  in  accordance  with  Airbus  Service 
Bulletin  A320-25-1156,  Revision  01,  dated 
February  2. 1999.  Modification  of  the  escape 
slides  constitutes  terminating  action  for  the 
repetitive  inspections  required  by  paragraph 
(a)  of  this  AD. 

Note  3:  Airbus  Service  Bulletin  A320-25- 
1156.  Revision  01,  dated  February  2, 1999, 
references  Air  Cruisers  Service  Bulletins 
004-25-37,  Revision  2,  dated  May  29, 1996. 
and  004-25-42.  dated  September  16, 1996.  as 
additional  sources  of  service  information  for 
accomplishment  of  the  modification  of  the 
offwing  escape  slides. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 


International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permitt 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  S:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  1999-232- 
132(B),  dated  June  2, 1999. 

Issued  in  Renton,  Washington,  on  October 
7, 1999. 
DX.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-26871  Filed  10-13-99;  8:45  am] 
BILUNG  CODE  4eiO-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admlniatratlon 

14  CFR  Part  39 

[Doclwt  No.  97-NIIA-298-AD] 
RIN  2120-AA64 

AirworthinMS  Directives;  McDonnell 
Douglas  Model  DC-8,  DC-9-80,  and  C- 
9  (Military)  Series  Airplanes;  Model 
MD-88  Airplanes;  and  Model  MD-90 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  doomient  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
McDonnell  Douglas  Model  DC-9,  DC-9- 
80,  and  C-9  (military)  series  airplanes; 
Model  MD-88  airplanes;  and  MD-90 
airplanes,  that  currently  requires  a 
visual  check  to  determine  the  part  and 
serial  niunbers  of  the  upper  lock  link 
assembly  of  the  nose  landing  gear 
(NLG);  repetitive  inspections  of  certain 
upper  lock  link  assemblies  to  detect 
fetigue  cracking;  and  replacement  of  the 
upper  lock  link  assembly  with  an 
assembly  made  from  aluminum  forging 
material,  if  necessary.  Such  replacement 
would  constitute  terminating  action  for 
the  requirements  of  this  AD.  The 
proposed  AD  would  expand  the 
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applicability  of  the  existing  AD,  reduce 
the  compliance  times  for  the 
inspections,  and  add  new  inspection 
requirements.  This  proposal  is 
prompted  by  a  report  indicating  that  an 
NLG  upper  lock  link  fractiu-ed  prior  to 
landing  and  jammed  against  the  NLG 
shock  strut,  restricting  the  NLG  from 
ftiUy  extending.  The  actions  specified 
by  this  proposal  are  intended  to  prevent 
the  upper  lock  link  assembly  from 
fractiuing  due  to  fatigue  cracking,  and 
the  NLG  consequently  failing  to  extend 
fully;  this  condition  could  result  in 
injury  to  passengers  and  flight  crew,  and 
damage  to  the  airplane. 

DATES:  Comments  must  be  received  by 
November  29, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  97-NM- 
298-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group. 
Long  Beach  Division.  3855  Lakewood 
Boulevard.  Long  Beach,  California 
90846,  Attention:  Technical 
Publications  Business  Administration. 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton.  Washington;  or  at 
the  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard.  Lakewood,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brent  Bandley,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120L,  FAA. 
Transport  Airplane  Directorate.  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard.  Lakewood, 
California  90712-4137;  telephone  (562) 
627-5237;  fax  (562)  627-5210. 

SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 


in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-298-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailabiUty  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-114.  Attention:  Rules  Docket  No. 
97-NM-298-AD,  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-4056. 

Discussion 

On  January  14, 1997.  the  FAA  issued 
AD  97-02-10,  amendment  39-9895  (62 
FR  3781,  January  27, 1997),  applicable 
to  certain  McDonnell  Douglas  Model 
DC-9,  DC-9-80,  and  C-9  (military) 
series  airplanes;  Model  MD-88 
airplanes;  and  MD-90  airplanes.  That 
AD  requires  a  visual  check  to  determine 
the  part  and  serial  nmnbers  of  the  upper 
lock  link  assembly  of  the  nose  lianding 
gear  (NLG);  repetitive  inspections  of 
certain  upper  lock  link  assemblies  to 
detect  fatigue  cracking;  and  replacement 
of  the  upper  lock  link  assembly  with  an 
assembly  made  from  aluminum  forging 
material,  if  necessary.  That  action  was 
prompted  by  a  report  indicating  that, 
due  to  fatigue  cracking,  the  upper  lock 
link  assembly  on  an  airplane  fractured, 
and  consequently  prevented  the  NLG 
from  extending  fuUy.  The  requirements 
of  that  AD  are  intended  to  prevent  this 
assembly  from  fracturing  due  to  fatigue 
cracking,  and  the  NLG  consequently 
failing  to  extend  fully;  this  condition 
could  result  in  injury  to  passengers  and 
flight  crew,  and  damage  to  the  airplane. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  97-02-10, 
the  FAA  has  received  one  report  of  an 
incident  involving  a  McDonnell  Douglas 
Model  DC-9-82  (MD-82)  series  airplane 
in  which  the  upper  lock  link  failed  and 
the  NLG  collapsed  on  landing.  In 
addition,  the  FAA  has  received  reports 


of  three  lock  link  failures  and  four 
cracked  lock  links. 

In  the  preamble  to  AD  97-02-10,  the 
FAA  specified  that  the  actions  required 
by  that  AD  were  considered  "interim 
action"  and  that  the  manufactiirer  was 
developing  a  modification  to  positively 
address  the  unsafe  condition.  The  FAA 
indicated  that  it  may  consider  further 
rulemaking  action  once  the  modification 
was  developed,  approved,  and  available. 
The  manufacturer  now  has  developed  a 
method  that  can  be  used  by  the 
operators  to  identify  the  type  of  material 
used  for  the  upper  lock  link  (overcenter 
link)  of  the  NLG,  and  the  FAA  has 
determined  that  further  rulemaking 
action  is  indeed  necessary.  This 
proposed  AD  follows  frtim  that 
determination. 

Additional  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
the  following  McDonnell  Douglas 
Service  Bulletins,  both  dated  March  11, 
1999: 

•  MD90-32-033  (for  Model  MD-90 
airplanes). 

•  DC9-32-315  [for  Model  DC-9.  DC- 
9-80.  and  C-9  (military)  series 
airplanes;  and  Model  MD-88  airplanes]. 

Those  service  bulletins  specify 
procedures  for  removing  and  retaining 
certain  upper  lock  links  and  attaching 
parts  for  the  NLG,  and  a  visual 
inspection  of  the  NLG  upper  lock  link 
assembly  to  determine  whether  the 
assembly  is  frt}m  the  affected  lot 
specified  in  the  applicable  service 
bulletin.  Procedures  also  include  the 
following  on-condition  actions: 

•  If  the  link  is  from  the  affected  lot. 
replace  the  link  with  either  a  new  upper 
lock  link  or  a  lock  link  assembly  made 
from  aluminum  forging  material. 

•  If  the  upper  lock  link  is  not  fit>m 
the  affected  lot,  etch  inspect  to 
determine  the  type  of  material  used  for 
the  lock  link  (Condition  2  or  3).  If  an 
NLG  upper  lock  link  is  made  from 
aluminum  forging  material  (Condition 
2),  reidentify  the  lock  link  by  adding  an 
"F"  to  the  P/N.  If  an  NLG  upper  lock 
link  is  made  &t)m  plate  or  bai  material 
(Condition  3),  accomplish  either  of  two 
options.  Option  1  specifies  permanently 
removing  any  discrepant  lock  link  and 
replacing  it  with  a  new  upper  lock  link 
or  a  lock  link  assembly  made  irom 
aluminum  forging.  Option  2  specifies 
restoring  the  link  finish;  reidentifying 
the  lock  link  by  adding  a  paint  stripe 
next  to  the  part  niunber.  which 
indicates  the  part  is  not  made  irom 
aluminum  forging  material;  and 
eventually  replacing  the  upper  lock  link 
assembly  with  a  link  made  from 
aluminum  forging  material. 
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The  FAA  also  has  reviewed  and 
approved  the  following  McDonnell 
Douglas  Alert  Service  Bulletins,  both 
dated  October  29,  1997. 

•  MD90-32A019,  Revision  02  (for 
Model  MD-90  airplanes). 

•  DC9-32A298,  Revision  02  [for 
Model  DC-9.  DC-9-80.  and  C-9 
(military)  series  airplanes:  and  Model 
MD-88  airplanes]. 

Those  alert  service  bulletins  are 
essentially  the  same  as  the  earlier 
versions  of  the  service  bulletins,  which 
include  procediu^s  for  a  high  frequency 
eddy  current  inspection  and  Type  I 
fluorescent  penetrant  inspection  of  the 
upper  lock  link  to  detect  cracking  of  the 
lode  link.  However,  Revision  02  adds 
airplanes  to  the  effectivity  and  reduces 
the  compliance  times  for  the 
inspections. 

Accomplishment  of  the  actions 
specified  in  the  applicable  service 
bulletin  referenced  above  is  intended  to 
adequately  address  the  identified  unsafe 
condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  97-02-10  to  continue  to 
require  an  inspection  to  determine  the 
part  and  serial  numbers  of  the  upper 
lock  link  assembly  of  the  NLG.  This 
proposed  AD  would  expand  the 
applicability  of  the  existing  AD,  reduce 
the  compUance  times  for  the 
inspections,  and  add  new  inspection 
requirements.  The  proposed  AD  also 
requires  replacement  of  the  NLG  upper 
lode  link,  if  necessary.  Such 
replacement  would  constitute 
terminating  action  for  the  requirements 
of  this  AD. 

The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
previously  referenced  service 
information. 

Ejq>lanatioii  of  Proposed  Compliance 
Tlmn 

Based  on  further  investigation,  the 
FAA  finds  that  the  current  inspection 
thresholds  and  intervals  for  the ' 
repetitive  inspections  specified  by  AD 
97-02-10  are  inadequate  to  detect 
cracking  in  a  timely  manner. 
Consequently,  it  is  necessary  to  lower 
the  threshold  for  the  one-time 
inspections  of  the  upper  lock  link 
assembly  of  the  NLG,  and  to  require 
replacement  actions  in  lieu  of  repetitive 
inspections. 

The  FAA  has  determined  the 
compliance  times  for  the  one-time 
inspections  for  the  proposed  rule  based 


on  calculations  of  the  fatigue  life  of  the 
lock  link  made  from  plate  or  bar 
material  and  crack  growth  analysis,  and 
has  taken  into  account  the  detectability 
of  the  non-destructive  inspection 
methods  used.  The  shorter  compliance 
times  were  determined  because  of 
findings  of  higher  stress  levels  in  the 
NLG  upper  lock  link  than  previously 
indicated  due  to  increased  crack  growth 
rate  beyond  the  initial  inspection 
threshold. 

AD  97-02-10  requires  that  the  initial 
inspection  of  the  upper  lock  link 
assembly  of  the  NLG  be  accomplished 
"prior  to  the  accxunulation  of  10,000 
total  cycles  of  the  NLG,  or  within  90 
days  after  the  effective  date  of  this  AD, 
whichever  occurs  later."  However, 
paragraphs  (a)  and  (b)  of  this  proposed 
rule  would  require  a  one-time  detailed 
visual  inspection  of  the  NLG  upper  lock 
link  assembly  to  be  accomplished 
"within  2,500  landings  on  the  NLG  after 
the  effective  date  of  this  AD,  or  5,000 
landings  since  the  last  inspection 
accomplished  in  accordance  with 
paragraph  (a)  of  AD  97-02-10, 
whichever  occurs  first." 

Clarification  of  Requirements 

The  FAA  has  determined  that  it  is 
necessary  to  clarify  certain  terminology 
used  in  AD  97-02-10.  In  light  of  this, 
the  term  "visual  check"  has  been 
changed  to  "detailed  visual  inspection" 
in  this  AD.  The  FAA  considers  that  this 
type  of  inspection  is  necessary  to  ensiue 
the  continued  operational  safety  of  the 
fleet. 

Differences  Between  Proposed  Rule  and 
Service  Information 

Operators  should  note  that,  although 
the  previously  referenced  service 
bulletins  specify  repetitive  inspections 
of  the  upper  lock  link  for  cracks,  this 
proposed  AD  does  not  require  repetitive 
inspections. 

The  FAA  has  determined  that  long 
term  continued  operational  safety  will 
be  better  assured  by  modifications  or 
design  changes  to  remove  the  source  of 
the  problem,  rather  than  by  repetitive 
inspections.  Long  term  inspections  may 
not  be  providing  the  degree  of  safety 
assurance  necessary  for  the  transport 
airplane  fleet.  This,  coupled  with  a 
better  imderstanding  of  the  human 
factors  associated  with  niunerous 
repetitive  inspections,  has  led  the  FAA 
to  consider  placing  less  emphasis  on 
special  procedvues  and  more  emphasis 
on  design  improvements.  The  proposed 
replacement  requirement  is  in 
consonance  with  these  considerations. 

Operators  also  should  note  that 
Boeing  Alert  Service  Bulletins  MD90- 
32A019  and  DC9-32A298,  both 


Revision  02,  specify  procedures  for 
"exempt  and  non-exempt"  lock  link 
assemblies.  However,  in  this  proposed 
AD  there  are  no  lock  link  assemblies 
specified  as  "exempt  or  non-exempt." 
Instead,  a  one-time  detailed  visual 
inspection  is  required  to  determine 
whether  the  upper  lock  link  assembly  is 
fit)m  an  "affected  lot,"  as  specified  in 
Boeing  Service  Bulletin  MD90-32-033 
orDC9-32-315. 

Cost  Impact 

There  are  approximately  2,100 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
1,400  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  would  take  approximately  1  work 
hoiu  per  airplane  to  accomplish  the 
proposed  detailed  visual  and  etch 
inspections  of  the  NLG  upper  lock  link, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figiu^s,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $84,000,  or 
$60  per  airplane. 

It  would  take  approximately  2  work 
hours  per  airplane  to  accomplish  each 
proposed  replacement  of  the  NLG  upper 
lock  link,  at  an  average  labor  rate  of  $60 
per  work  hour.  Required  parts  would 
cost  approximately  $5,803  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $8,292,200,  or  $5,923 
per  airplane. 

The  cost  impact  figives  discussed 
above  are  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
woiUd  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient    . 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
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Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9895  (62  FR 
3781,  January  27, 1997),  and  by  adding 
a  new  airworthiness  directive  (AD)Lto 
read  as  follows: 

McDonnell  Douglas:  Docket  97-NM-2g8- 
AD.  Supersedes  AD  97-02-10, 
Amendment  39-9895. 

Applicability:  Model  DC-9.  DC-9-80,  and 
C-9  (military)  series  airplanes;  Model  MEJ-88 
airplanes;  and  Model  KQ)-90  airplanes;  as 
listed  in  McDonnell  Douglas  Alert  Service 
Bulletins  DC9-32A298,  and  MD9O-32A019, 
both  Revision  02,  dated  October  29, 1997; 
certificated  in  any  category: 

Note  1:  Tills  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whedier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  the 
upper  lock  link  assembly  of  the  nose  landing 
gear  (NLG)  from  fracturing  due  to  fatigue 
cracking,  and  the  NLG  consequently  failing 
to  extend  fully,  which  could  result  in  injury 
to  passengers  and  flight  crew,  and  damage  to 
the  airplane,  accomplish  the  following: 

Removing  and  Retaining  Upper  Lock  Link 

(a)  Within  2.500  landings  on  the  NLG  after 
the  effective  date  of  this  AD,  or  5,000 


landings  since  the  last  inspection 
accomplished  in  accordance  with  paragraph 
(a)  of  AD  97-02-10,  whichever  occurs  first, 
remove  and  retain  the  upper  lock  link,  part 
number  (P/N)  3914464,  and  attaching  parts; 
and  accomplish  the  inspections  required  by 
paragraphs  (b)  and  (c)  of  this  AD,  in 
accordance  with  McDonnell  Douglas  Service 
BulleUn  DC9-32-315  [for  Model  DC-g,  DC- 
9-80,  and  C-9  (military)  series  airplanes;  and 
Model  MD-88  airplanes],  or  McDonnell 
Douglas  Service  Bulletin  MD90-32-033  (for 
Model  MD-90  airplanes),  both  dated  March 
11, 1999;  as  applicable. 

Detailed  Visual  Inspection 

(b)  Perform  a  one-time  detailed  visual 
inspection  of  the  NLG  upper  lock  link 
assembly  to  determine  whether  the  serial 
number  of  the  lock  link  is  identified  in  the 
affected  lot  specified  in  Condition  1  of  the 
Accomplishment  Instructions  of  the 
applicable  service  bulletin,  in  accordance 
with  McDonnell  Douglas  Service  Bulletin 
DC9-32-315  (for  Model  DC-9,  DC-9-80,  and 
C-9  (military)  series  airplanes;  and  Model 
MD-88  airplanes],  or  McDonnell  Douglas 
Service  Bulletin  MD90-32-033  (for  Model 
MD-90  airplanes),  both  dated  March  11, 
1999;  as  applicable. 

Identifying  Upper  Lock  Links  From  AfiEected 
Lot  and  Corrective  Actions: 

Condition  1  (Hand  Forging  Serial  Number) 

(1)  If  the  serial  number  of  the  upper  lock 
link  is  not  &t>m  the  affected  lot  specified  in 
the  applicable  service  bulletin  (Condition  1), 
prior  to  further  flight,  accomplish  the  etch 
inspection  required  by  paragraph  (c)  of  this 
AD,  in  accordance  with  the  applicable 
service  bulletin. 

(2)  If  the  serial  number  of  the  upper  lock 
link  is  from  the  affected  lot  specified  in  the 
applicable  service  bulletin  (Condition  1), 
prior  to  further  flight,  replace  the  lock  link 
with  a  new  upper  lock  link,  P/N  3914464- 
507;  a  reidentified  upper  lock  link,  P/N 
3914464;  or  a  new  upper  lock  link  assembly, 
P/N  5965065-507;  all  made  from  aluminum 
forging  material;  in  accordance  with  the 
applicable  service  bulletin.  Accomplishment 
of  the  replacement  action  constitutes 
terminating  action  for  the  requirements  of 
this  AD. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lij^ting  at  an  intensity  deemed  appropriate 
by  the  inspector.  Inspection  aids  such  as 
mirrors,  magnifying  lenses,  etc.  may  be  used. 
Surface  cleaning  and  elaborate  access 
procedures  may  be  required." 

Etch  Inspection 

(c)  Perform  a  one-time  etch  inspection  of 
the  NLG  upper  lock  link  to  determine 
whether  the  lock  link  is  made  from 
aluminum  forging  material  (Condition  2).  or 
from  plate  or  bar  material  (Condition  3),  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  DC9-32-315  [for  Model  DC-9,  DC- 
9-80,  and  C-9  (military)  series  airplanes;  and 


Model  MD-88  airplanes),  or  McDonnell 
Douglas  Service  Bulletin  MD90-32-033  (for 
Model  MD-90  airplanes),  both  dated  March 
11,  1999;  as  applicable. 

Corrective  Actions 

Condition  2  (Aluminum  Forging  Material) 

(1)  If  the  upper  lock  link  is  made  from 
aluminum  forging  material,  prior  to  further 
flight,  restore  the  finish  and  reidentify  the 
lock  link,  P/N  3914464,  by  adding  an  "F"  to 
the  part  number,  using  an  electro  etch 
method,  in  accordance  with  the  applicable 
service  bulletin.  Following  accomplishment 
of  the  identification  of  the  lock  link  as  being 
made  from  aluminimi  forging  material,  no 
further  action  is  required  by  this  AD. 

Condition  3  (Plate  or  Bar  Material) 

(2)  If  the  NLG  upper  lock  link  is  made  from 
plate  or  bar  material,  prior  to  further  flight, 
accomplish  either  Option  1,  as  specified  by 
paragraph  (c)(2)(i)  of  this  AD,  or  Option  2,  as 
specified  by  paragraphs  (c)(2)(ii)  and 
(c)(2)(iii)ofthJsAD. 

Option  1 

(i)  Permanently  remove  any  discrepant 
upper  lock  link  and  replace  with  a  new 
upper  lock  link,  P/N  3914464-507;  a 
reidentified  upper  lock  link,  P/N  3914464;  or 
a  new  upper  lock  link  assembly,  P/N 
5965065—507;  all  made  frtim  aluminum 
forging  material;  in  accordance  with  the 
applicable  service  bulletin.  Accomplishment 
of  the  replacement  action  constitutes 
terminating  action  for  the  requirements  of 
this  AD. 

Option  2 

(ii)  Restore  the  link  finish  and  reidentify 
the  upper  lock  link  by  adding  a  paint  stripe 
adjacent  to  the  part  number,  indicating  that 
the  part  is  not  made  from  aluminum  forging 
material;  in  accordance  with  the  applicable 
service  bulletin. 

(iii)  Perform  a  high  frequency  eddy  current 
inspection  (HFEC)  and  Type  I  fluorescent 
penetrant  inspection  of  the  upper  lock  link 
assembly,  P/N  3914464-(any  configuration), 
to  detect  cracking  of  the  assembly,  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  DC9-32A298,  Revision  02 
[for  Model  DC-9,  DC-9-80,  and  C-9 
(military)  series' airplanes;  amd  Model  MD-88 
airplanes],  or  Alert  Service  Bulletin  MD90- 
32A019,  Revision  02  (for  Model  MD-90 
airplanes),  both  dated  October  29, 1997;  as 
applicable. 

Note  3:  Accomplishment  of  the  inspections 
of  the  upper  lock  link  assembly  of  the  NLG. 
as  specified  by  paragraph  (c)(2)(iii)  of  this 
AD,  prior  to  the  effective  date  of  this  AD,  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletins  DC9-32A298,  dated 
December  19,  1996,  or  Revision  01,  dated 
June  16.  1997;  or  MD9O-32A019,  dated 
December  19,  1996,  or  Revision  01,  dated 
June  16,  1997;  as  applicable;  is  considered 
acceptable  for  compliance  with  the 
inspection  requirements  uf  paragraph 
(c)(2)(iii)ofthis  AD. 

Replacement 

(A)  If  no  crack  is  detected  during  the 
inspections  required  by  paragraph  (c)(2)(iii) 
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of  this  AD,  within  2,500  landings  on  the  NLG 
since  accomplishment  of  the  inspection 
performed  in  accordance  with  paragraph 
(c)(2)(iii)  of  this  AD,  replace  the  upper  lock 
link  with  a  new  upper  lock  link,  P/N 
3914464-507;  a  reidentified  upper  lock  link, 
P/N  3914464;  or  a  new  upper  lock  link 
assembly,  P/N  5965065-507;  all  made  from 
aluminum  forging  material;  in  accordance 
with  McDonnell  Douglas  Service  Bulletin 
DC9-32-315  (for  Model  DC-9,  DC-9-80,  and 
C-9  (military)  series  airplanes;  and  Model 
MD-88  airplanes],  or  McDonnell  Douglas 
Service  Bulletin  MD90-32-033  (for  Model 
MD-90  airplanes),  both  dated  March  11, 
1999;  as  applicable.  Accomplishment  of  the 
replacement  action  constitutes  tenninating 
action  for  the  requirements  of  this  AD. 

(B)  If  any  crack  is  detected  during  the 
inspections  required  by  paragraph  (c)(2){iii) 
of  Uiis  AD,  prior  to  further  flight,  replace  the 
discrepant  NLG  upper  lock  link  with  a  new 
upper  lock  link,  P/N  3914464-507;  a 
reidentified  upper  lock  link,  P/N  3914464;  or 
a  new  upper  lock  link  assembly,  P/N 
5965065-507;  all  made  from  aluminum 
forging  material;  in  accordance  with  the 
applicable  service  bulletin.  Accomplishment 
of  the  replacement  action  constitutes 
terminating  action  for  the  requirements  of 
this  AD. 

Altenutive  Methods  of  Compliance 

{d){l)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

(d)(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
97-02-10,  amendment  39-9895,  are 
approved  as  alternative  methods  of 
compliance  with  paragraph  (d)(1)  of  this  AD. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

'  (e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  October 
7, 1999. 
D.  L.  Riggiii, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  99-26872  Filed  10-13-99;  8:45  am] 
MUMQ  CODE  4aiO-1»-4i 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  210,  228, 229,  and  240 

[Release  No.  34-41967;  File  No.  S7-22-99] 
RIN  3235-AH83 

Audit  Committee  Disclosura 

agency:  Seomties  and  Exchange 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Securities  and  Exchange 
Commission  is  proposing  new  rules  and 
amendments  to  its  current  rules  to 
improve  disclosure  related  to  the 
functioning  of  corporate  audit 
committees  and  to  enhance  the 
reliability  and  credibiUty  of  financial 
statements  of  public  companies. 
DATES:  Public  comments  are  due  on  or 
before  November  29, 1999. 
ADDRESSES:  Please  send  three  copies  of 
your  comment  letter  to  Jonathan  G. 
Katz,  Secretary,  U.S.  Seciuities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609. 
Comment  letters  can  be  sent 
electronically  to  the  following  e-mail 
address:  rule-comments®sec.gov.  Yoiu 
comment  letter  should  refer  to  File  No. 
S7-22-99;  if  e-mail  is  used,  please 
include  the  file  number  in  the  subject 
line.  Anyone  can  inspect  and  copy  the 
comment  letters  in  the  Commission's 
Public  Reference  Room,  450  Fifth  Street, 
NW.,  Washington,  DC  20549. 
Electronically  submitted  comment 
letters  will  be  posted  on  the 
Commission's  internet  web  site  (http:// 
www.sec.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Borges,  Attorney-Adviser, 
Division  of  Corporation  Finance  (202- 
942-2900),  Meridith  Mitchell,  Senior 
Counselor,  Office  of  the  General 
Coimsel  (202-942-0900),  or  W.  Scott 
Bayless,  Associate  Chief  Accountant,  or 
Robert  E.  Bums,  Chief  Counsel,  Office  of 
the  Chief  Accoimtant  (202-942-4400). 
SUPPLEMENTARY  INFORMATION:  The 
Commission  is  proposing  amendments 
to  Rule  10-01  of  Regulation  S-X,i  Rule 
310  of  Regulation  S-B,^  and  Item  7  of 
Schedule  14A  ^  under  the  Securities 
Exchange  Act  of  1934  (the  "Exchange 
Act").*  Additionally,  the  Commission  is 
proposing  new  Item  306  of  Regulation 
S-K  5  and  Item  306  of  Regulation  S-B.e 


I.  Executive  Summary 

We  are  proposing  new  rules  and 
amendments  to  current  rules  to  improve 
disclosure  relating  to  the  functioning  of 
corporate  audit  committees  and  to 
enhance  the  reliability  and  credibility  of 
financial  statements  of  public 
companies.  The  proposals  are  based  in 
large  measure  on  recommendations 
recently  made  by  the  Blue  Ribbon 
Committee  on  Improving  the 
Effectiveness  of  Corporate  Audit 
Committees  (the  "Blue  Ribbon 
Committee").' 

The  Blue  Ribbon  Committee's  work 
was  designed  to  promote  quality 
financial  reporting.  Underpinning  the 
Blue  Ribbon  Committee's  work  "is  the 
recognition  that  quality  financial 
accoimting  and  reporting  can  only  result 
from  effective  interrelationships  among" 
corporate  boards,  audit  committees, 
senior  and  financial  management,  the 
internal  auditor  and  the  outside 
auditors.^  Among  these  corporate 
participants,  the  Blue  Ribbon 
Committee's  focus  was  on  improving 
the  effectiveness  of  corporate  audit 
committees.  As  the  Blue  Ribbon 
Committee  said,  the  audit  committee  is 
"first  among  equals"  in  the  financial 
reporting  process  ^  because  it  is  an 
extension  of  the  full  board,  which  is  the 
ultimate  monitor  of  the  process. 

Audit  committees  play  a  critical  role 
in  the  financial  reporting  system  by 
overseeing  and  monitoring 
management's  and  the  independent 
auditors'  participation  in  the  financial 
reporting  process.  An  audit  committee 
can  facihtate  communications  between 
a  company's  board  of  directors,  its 
management,  and  its  internal  and 
independent  auditors.  A  properly 
functioning  audit  committee  helps  to 
enhance  the  reliability  and  credibility  of 
financial  disclosures. 

We  have  seen  a  number  of  significant 
changes  in  our  markets,  such  as 
technological  developments  and 
increasing  pressiue  on  companies  to 
meet  earnings  expectations,^"  that  make 
it  ever  more  important  for  the  financial 
reporting  process  to  remain  disciplined 


>  17  CFR  210.10-01. 
» 17  CFR  228.310. 
'17CFR240.14a-101. 
♦15U.S.C.  7a»  etseq. 
» 17  CFR  229.306. 
•  17  CFR  228.306. 


'  See  Report  and  Recommendations  of  the  Blue 
Ribbon  Committee  on  Improving  the  Effectiveness 
of  Corporate  Audit  Committees  (1999)  (the  "Blue 
Ribtx)n  Report").  The  Blue  Ribbon  Report  is 
available  on  the  internet  at  http://www.nasd.com 
and  http://www.nyse.com. 

»  Letter  from  the  Chairmen  of  the  Blue  Ribbon 
Committee  to  Messrs.  Grasso  and  Zarb,  Blue  Ribbon 
Report,  at  3. 

•Blue  Ribbon  Report,  supra  note  7,  at  7. 

">See.  e.g..  Jack  Ciesielski,  Editorial,  More 
Second-Guessing:  Markets  Need  Better  Disclosure  of 
Earnings  Management.  Barrons,  Aug.  24, 1998,  at 
47. 
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and  credible."  We  believe  that 
additional  disclosures  about  a 
company's  audit  committee  and  its 
interaction  with  the  company's  auditors 
and  management  will  promote  investor 
confidence  in  the  integrity  of  the 
financial  reporting  process.  In  addition, 
increasing  the  level  of  scrutiny  by 
independent  auditors  of  companies' 
quarterly  financial  statements  should 
lead  to  fewer  year-end  adjustments,  and, 
therefore,  more  reliable  financial 
information  about  companies 
throughout  the  reporting  year. 

Accordingly,  today's  propos&ls 
would: 

•  require  that  companies'  independent 
auditors  review  the  financial  information 
included  in  the  companies'  Quarterly  Reports 
on  Form  10-Q  or  10-QSB  prior  to  the 
companies  filing  such  forms  with  the 
(Commission  (see  Section  III.A  below); 

•  require  that  companies  include  reports  of 
their  audit  committees  in  their  proxy 
statements;  in  the  report,  the  audit  conunittee 
must  state  whether  the  audit  committee  has: 
(i)  Reviewed  and  discussed  the  audited 
financial  statements  with  management;  (ii) 
discussed  with  the  independent  auditors  the 
matters  required  to  be  discussed  by 
Statement  on  Auditing  Standards  No.  61. '^  as 
may  be  modified  or  supplemented; "  and 
(iii)  received  certain  disclosures  horn  the 
auditors  regarding  the  auditors' 
independence  as  required  by  the 
Independence  Standards  Board  Standard  No. 
1,  as  may  be  modified  or  supplemented.'* 
and  discussed  with  the  auditors  the  auditors' 
independence  (see  Section  m.B  below); 

•  require  that  the  report  of  the  audit 
committee  also  include  a  statement  by  the 
audit  committee  whether,  based  on  such 
review  and  discussions,  anything  has  come 
to  the  attention  of  the  members  of  the  audit 
committee  that  caused  the  audit  committee  to 
believe  that  the  audited  financial  statements 
included  in  the  company's  Annual  Report  on 
Form  lO-K  or  10-KSB,  as  applicable,  for  the 
year  then  ended  contain  an  untrue  statement 
of  material  fact  or  omit  to  state  a  material  fact 
necessary  to  make  the  statements  made,  in 
light  of  the  circumstances  under  which  they 
were  made,  not  misleading  (see  Section  III.B 
below); 


' '  The  Commission  recently  filed  30  enforcement 
actions  against  68  individuals  and  companies  for 
fraud  and  related  misconduct  in  the  accounting, 
reporting,  and  disclosure  of  financial  results  by  IS 
different  public  companies.  See  SEC  Press  Release 
99-124  {Sept.  28.  1999). 

'2  See  Codification  of  Statements  on  Auditing 
Standards,  AU  §380  ("SAS  61"). 

'^  See  Exposure  Draft  for  Proposed  Statement  on 
Auditing  Standards:  Amendments  to  Statements  on 
Auditing  Standard  No.  61,  Communication  with 
Audit  Committees  and  Statements  on  Auditing 
Standard  No.  71,  Interim  Financial  Information 
(Oct.  1, 1999)  ("ASB  Exposure  Draft").  A  copy  of 
the  ASB  Exposure  Draft  can  be  obtained  at 
www.aicpa.org/members/div/auditstd/drafts.htm. 

'*  Independence  Standards  Board  Standard  No.  1. 
Independence  Discussions  with  Audit  Committees 
("ISB  Standard  No.  1").  A  copy  of  ISB  Standard  No. 
1  can  be  obtained  at  www.cpaindependence.org. 


•  require  that  companies  disclose  in  their 
proxy  statements  whether  their  audit 
committee  has  adopted  a  written  charter  and. 
if  the  audit  committee  has  adopted  a  charter, 
to  include  a  copy  of  the  charter  as  an 
appendix  to  the  company's  proxy  or 
information  statement  at  least  once  every 
three  years  (see  Section  III.C  below); 

•  require  that  companies  whose  securities 
are  quoted  on  Nasdaq  or  listed  on  the 
American  Stock  Exchange  ("AMEX")  or  New 
York  Stock  Exchange  ("NYSE")  disclose  in 
their  proxy  statements  certain  information 
regarding  any  director  on  the  audit 
committee  who  is  not  "independent,"  as 
defined  in  the  applicable  listing  standard; 
small  business  issuers  would  not  be  required 
to  comply  with  this  requirement  (see  Section 
ni.D  below); " 

•  require  that  all  other  companies, 
including  small  business  issuers,  disclose  in 
their  proxy  statements  whether,  if  they  have 
an  audit  committee,  the  members  are 
"independent"  within  the  definition  of  the 
National  Association  of  Securities  Dealer's 
("NASD"),  AMEX's  or  NYSE's  proposed 
amendments  to  their  listing  standards  ^^  and 
which  definition  of  independence  was  used 
(see  Section  III.D  below);  and 

•  create  "safe  harbors"  for  the  information 
required  to  be  disclosed  under  the  proposals 
to  protect  companies  and  their  directors  from 
certain  liabilities  under  the  federal  securities 
laws  (see  Section  ni.E  below). 

n.  Background 

Acciu'ate  and  reliable  financial 
reporting  lies  at  the  heart  of  oiu- 
disclosure-based  system  for  seciuities 
regiUation,  and  is  critical  to  the  integrity 
of  the  U.S.  securities  markets.  Investors 
need  accurate  and  reliable  financial 
information  to  make  informed 
investment  decisions.  As  an  increasing 
nmnber  of  investors  enter  our  markets, 
it  is  important  for  us  to  continue  ova 
efforts  to  promote  the  highest  quality 
financial  reporting.  Investor  confidence 
in  the  reliability  of  corporate  financial 
information  is  fimdamental  to 
maintaining  the  liquidity  and  vibrancy 
of  our  marl^s. 

Over  the  past  few  years,  we  have  seen 
dramatic  changes  in  the  way  investors 
receive  information  and  the  speed  with 
which  information  can  be  and  is 
disseminated  to  the  market.  Market 
demand  for  information  appears  to  be  at 
an  all  time  high  as  technology  makes 
information  available  to  more  people 
more  quickly.  These  developments  have 
presented  companies  with  an 
increasingly  complex  set  of  challenges. 


""Small  business  issuer"  is  defined  in  Item 
10(a)(1)  of  Regulation  S-B.  17  CFR  228.10(a)(1),  as 
a  company  with  less  than  S2S  million  in  revenues 
and  market  capitalization. 

18  The  listing  standards  of  the  NASD.  AMEX  and 
NYSE  are  available  on  their  websites  at:  http:// 
www.nasd.com.  http://wvyw.amex.com,  and  http:// 
www.nyse.com.  respectively.  See  infra  note  27 
regarding  proposed  changes  to  their  listing 
standards. 


One  such  challenge  is  that  companies 
are  under  increasing  pressure  to  meet 
earnings  expectations.'^ 

Unfortunately,  we  have  begun  to  see 
cf  .ses  in  which  companies  have  engaged 
in  inappropriate  "earnings 
management."  '"  the  practice  of 
distorting  the  true  financial  performance 
of  the  company.  Distortions  may  result 
from  inappropriate  earnings 
management  and  may  imdermine  the 
integrity  of  financial  reporting.  As 
Chairman  Levitt  has  stated,  when 
inappropriate  earnings  management 
occxirs,  "[ijntegrity  may  be  losing  out  to 
illusion." '« 

As  a  residt  of  the  changes  in  otu- 
markets  and  the  ina  easing  demands  on 
companies,  our  continuing  efforts  to 
maintain  the  integrity  of  financial 
reporting  have  gained  a  sense  of 
lugency.  Market  changes  have 
highlighted  the  importance  of  strong 
and  effective  audit  committees.  Effective 
oversight  of  the  financial  reporting 
process  is  fundamental  to  preserving  the 
integrity  of  our  markets.  Audit 
committees  can,  and  should,  be  the 
corporate  participant  best  able  to 
perform  that  oversight  fimction. 

Audit  committees  oversee  and 
monitor  management  and  the 
independent  auditors  in  the  financial 
reporting  process,  and  thereby  play  a 
critical  role  in  assuring  the  credibility  of 
financial  reporting.  Audit  committees 
can  facilitate  communications  between 
a  company's  board  of  directors,  its 
management,  and  its  internal  and 
independent  auditors  on  significant 
accounting  issues  and  policies.  They 
can  provide  a  fonun  separate  from 
management  in  which  auditors  can 
candidly  discuss  any  concerns.  By 
effectively  carrying  out  their  many 
fimctions  and  responsibilities,  audit 
committees  help  to  enhance  the 
reliability  and  credibility  of  financial 
reports. 

Since  the  early  1940s.2o  the 
Commission,  along  with  the  auditing 


' '  See,  e.g..  Carol ).  Loomis  et  ai.  Lies,  Damned 
Lies,  and  Managed  Earnings,  Fortune,  Aug.  2.  1999. 
at  74;  Thor  Valdmanis,  Accounting  Abracadabra, 
USA  Today.  .\ug.  11.  1998.  at  IB;  Bernard  Condon. 
Pick  a  Number.  Any  Number,  Forbes.  Mar.  23. 1998, 
at  124;  )ustin  Fox  &  Rajiv  Rao,  Leam  to  Play  the 
Earnings  Game,  Fortune,  Mar.  31. 1997.  at  76. 

'■  See.  e.g..  In  the  Matter  ofLivent.  Inc.,  Exchange 
Act  Release  No.  40937  (Jan.  13,  1999)  |68  SEC 
Docket  2881);  see  also  SEC  v.  W.R.  Grace  Br  Co.. 
Litigation  Release  No.  16008  (Dec.  22.  1998)  |68 
SEC  Docket  2580). 

"Arthur  Levitt,  Chairman.  SEC.  Address  to  the 
NYU  Center  for  Law  and  Business  (Sept.  28, 1998). 

'"In  1940.  the  Commission  investigated  the 
auditing  practices  of  McKesson  &  Robbins.  Inc..  and 
the  Commission's  ensuing  report  prompted  action 
on  auditing  procedures  by  the  auditing  community. 
In  the  Matter  of  McKesson  6-  Bobbins.  Accounting 

Continued 
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and  corporate  communities,  has  had  a 
continuing  interest  in  promoting 
effective  and  independent  audit 
committees.  It  was,  in  large  measure, 
with  the  Commission's  encoixragement, 
for  instance,  that  the  self-regulatory 
organizations  first  adopted  audit 
committee  requirements  in  the  1970s.  In 
1974  and  1978,  the  Commission 
adopted  rules  requiring  certain 
disclosui«s  about  audit  committees.^^  In 
1980,  the  Commission  issued  a  staff 
report  on  corporate  accountability  that 
addresses  some  of  the  issues  imderljring 
today's  proposals.  ^^  Former  SEC 
Commissioner  James  Treadway  led  the 
National  Commission  on  Fraudulent 
Financial  Reporting  that  issued 
recommendations  on  corporate  audit 
committees  in  1987.23 

Most  recently,  the  NYSE  and  NASD 
sponsored  the  Blue  Ribbon  Committee 
in  response  to  "an  increasing  sense  of 
urgency  surrounding  the  need  for 
responsible  financial  reporting  given  the 
market's  increasing  focus  on  corporate 
earnings  and  a  long  and  powerful  bull 
market."  ^*  Representatives  from 
corporations,  ihe  accounting  profession, 
and  the  self-regvdatory  organizations, 
among  others,  were  members  of  the  Blue 
Ribbon  Committee.  In  February  1999, 
the  Blue  Ribbon  Committee  issued  ten 
recommendations.  Several  of  the 
recommendations  call  for  action  by  the 
Commission,  and  the  proposals  in  this 
release  are  based  in  large  measure  on 
those  recommendations. 

The  proposals  in  this  release  affirm 
what  have  long  been  com:idered  soimd 
practice  and  good  policy  within  the 
accoimting  and  corporate 
communities. 25  While  recognizing  that 
the  audit  committee's  role  is  "clearly 
one  of  oversight  and  monitoring,"  the 
Blue  Ribbon  Committee  explains  its 


recommendations  as  helping  to  ensure 

that: 

(al  proper  and  well-functioning  system 
exists  *   *  *    (whereby]  the  three  main 
groups  responsible  for  financial  reporting — 
the  full  board  including  the  audit  committee, 
financial  management  including  the  internal 
auditors,  and  the  outside  auditors — form  a 
"three-legged  stool"  that  supports 
responsible  financial  disclosure  and  active 
and  participatory  oversight.^s 

We  recognize  that  how  audit 
committees  function  may  vary  £rom 
company  to  company,  and  companies 
need  flexibility  to  determine  all  of  the 
specific  duties  and  functions  of  their 
audit  committees.  In  that  regard,  our 
proposals  do  not  tell  audit  committees 
what  specific  duties  they  must  carry  out 
or  how  to  function.  In  addition,  we  are 
not  regulating  the  substance  of  the 
discussions  between  the  audit 
committee  and  management  or  the 
independent  auditors,  and,  in  fact,  we 
are  not  requiring  disclosure  of  the 
substance  of  the  discussions. 

We  recognize  that  many  in  the 
corporate  community  are  concerned  that 
increased  disclosure  about  audit 
committees  may  expose  audit 
committee  members  to  additional 
liabiUty,  may  make  it  more  difficvdt  for 
companies  to  find  good  people  willing 
to  serve  on  audit  committees,  and  may 
impose  added  costs  on  companies.  To 
address  those  concerns,  some  of  our 
proposals  differ  from  the  Blue  Ribbon 
Committee's  recommendations.  The 
differences  are  noted  below  in  the 
specific  discussions  of  each  proposal.  In 
addition,  proposed  safe  harbors  that 
address  the  liability  concerns  are 
discussed  below  in  Section  in.E. 

The  Blue  Ribbon  Committee  also 
made  recommendations  that  call  for 
action  by  the  NASD,  the  NYSE,  or  the 
AICPA.  In  response,  the  NASD  and 
NYSE  filed  with  the  Commission 


proposed  r\Ue  changes  to  their  listing 
standards.27  jhe  significant 
amendments  proposed  by  the  NASD, 
NYSE,  and  AMEX  are: 

•  a  more  demanding  definition  of 
"independence"  for  audit  committee 
members; 

•  a  requirement  that  audit  committees 
include  at  least  three  members,  comprised 
solely  of  "independent"  directors  who  are 
financially  literate.^s  with  limited  exceptions 
(under  the  NASD's  and  AMEX's  proposed 
amendments  to  their  listing  standards,  small 
business  issuers  must  establish  and  maintain 
an  audit  committee  composed  of  at  least  two 
mombers;  a  majority  of  the  members  must  be 
independent  directors); 

•  a  requirement  that  at  least  one  member 
of  the  audit  committee  has  accounting  or 
related  financial  management  expertise;  and 

•  a  requirement  that  companies  adopt  a 
written  audit  committee  charter  that  outlines 
certain  specified  responsibilities  of  the  audit 
committee. 

Other  recommendations  are  directed 
at  the  AICPA.  The  Blue  Ribbon 
Committee  recommends  that  generally 
accepted  auditing  standards  be 
amended  to  require  that  a  company's 
independent  auditors  discuss  with  the 
audit  conunittee  the  auditors'  judgments 
about  the  quality,  and  not  just  the 
acceptability  imder  generally  accepted 
accoimting  principles  ("GAAP"),  of  the 
company's  accounting  principles  as 
applied  in  the  company's  financial 
statements.  Similarly,  the  Blue  Ribbon 
Committee  recommends  that  Statement 
on  Auditing  Standards  ("SAS")  No.  71^8 
be  modified  to  require  that  the 
independent  auditors  discuss  with  the 
audit  committee,  or  at  least  its 
chainnan,  and  a  representative  of 
financial  management,  the  matters 


Series  Release  ("ASR")  No.  19,  Exchange  Act 
Release  No.  2707  (Dec.  5, 1940). 

"ASR  No.  165  (Dec.  20, 1974)  (40  FR  1010) 
(requiring  disclosure  of  the  existence  and 
composition  of  the  audit  committee):  Exchange  Act 
Release  No.  15384  (Dec.  6,  1978)  [43  FR  58522) 
(requiring  disclosure  of  the  functions  performed 
and  number  of  meetings  held  liy  the  audit 
committee). 

"See  Staff  of  the  SEC,  Division  of  Corporation 
Finance.  Report  on  Corporate  Accountability,  A  Re- 
examination of  Rules  Relating  to  Shareholder 
Communications.  Shareholder  Participation  in  the 
Corporate  Electoral  Process  and  Corporate 
Governance  Generally,  486-510  (Sept.  4, 1980). 

2'  See  Report  of  the  National  Commission  on 
Fraudulent  Financial  Reporting  (Oct.  1987)  (the 
"Treadway  Report"). 

^*  Blue  Ribbon  Report,  supra  note  7,  at  17. 

"  See  Advisory  Panel  on  Auditor  Independence 
("Kirk  Panel"),  Strengthening  the  Professionalism 
of  Ihe  Independent  Auditor.  Report  by  the  Oversight 
Board  of  the  SEC  Practice  Section.  American 
Institute  of  Certified  Public  Accountants  ("AICPA") 
(Sept.  13, 1994)  (the  "Kirk  Panel  Report");  see  also 
the  Treadway  Report,  supra  note  .13. 


2»Blue  Ribbon  Report,  supra  note  7,  at  7.  As 
noted,  the  Blue  Ribbon  Committee  indicated  that 
the  audit  committee,  management,  and  the 
independent  auditors  form  a  "three-legged  stool" 
that  supports  responsible  financial  disclosure  and 
active  and  participatory  oversight.  If  we  adopt  the 
proposed  requirement  for  an  audit  committee 
report,  shareholders  annually  will  receive  reports 
ftxim  two  of  the  groups — the  audit  committee  and 
the  independent  auditors — that  describe  their  roles 
in  the  financial  reporting  process.  Some  have 
recommended  that  the  SEC  require  a  report  signed 
by  the  chief  executive  officer  or  others  that 
acknowledges  management's  responsibilities  for  the 
financial  statements  and  internal  controls.  See 
Treadway  Report,  supra  note  23,  at  44.  To  date,  the 
Commission  has  encouraged  the  use  of  management 
reports,  but  not  required  them.  The  Commission 
staff  is  considering  whether  requiring  management 
reports,  so  that  investors  will  have  a  report  from 
each  of  the  three  main  groups  responsible  for 
financial  reporting,  would  be  useful  to  investors 
and  serve  the  public  interest.  If  we  decide  to  pursue 
mandatory  management  reports,  a  separate 
proposing  release  will  be  published  for  public 
comment. 


"  See  Proposed  Rule  Change,  NASD,  File  No.  SR- 
NASD-99-48;  Proposed  Rule  Change,  NYSE,  File 
No.  SR-NYSE-9&-39.  While  the  Blue  Ribbon 
Committee's  recommendations  were  directed  to  the 
NYSE  and  the  NASD,  the  AMEX  has  filed  proposed 
rule  changes  to  its  listing  standards  in  accordance 
with  the  recommendations.  See  Proposed  Rule 
Change,  AMEX,  File  No.  SR-AMEX-99-38.  The 
AMEX's  proposed  changes  parallel  the  changes 
proposed  by  the  NASD.  It  is  possible  that  in  the 
future  other  exchanges  will  propose  to  amend  their 
listing  standards  in  accordance  with  the  Blue 
Ribbon  Committee's  recommendations.  At  such 
time,  the  Commission  will  evaluate  whether  the 
proposals  in  this  release,  if  adopted,  should  be 
modified  with  respect  to  new  listing  standards. 

^o  Under  proposed  amendments  to  Section 
303.01(B)(2)(b)  of  the  NYSE's  listing  standards,  the 
board  of  directors  would  determine  what 
"financially  literate"  means.  Under  proposed 
amendments  to  Rule  4310(c)(26)(B)(i)  of  the  NASD's 
listing  standards  and  Section  121B(b)(i)  of  the 
AMEX's  listing  standards,  the  audit  committee 
members  must  be  able  to  read  and  understand 
fundamental  financial  statements,  including  a 
company's  balance  sheet,  income  statement,  and 
cash  flow  statement. 

2»  See  Codification  of  Statements  on  Auditing 
Standards.  AU  §  722  ("SAS  71").  SAS  71  provides 
guidance  to  independent  accountants  on 
performing  reviews  of  interim  financial 
information. 
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described  in  SAS  61^°  prior  to  the 
company  filing  its  Quarterly  Report  on 
Form  id-Q  or  10-QSB  (and  preferably 
prior  to  any  public  announcement  of 
financial  results),  including  significant 
adjustments  and  accounting  estimates, 
significant  new  accounting  policies  and 
disagreements  with  management. 

m.  The  Proposals 

A.  Pre-Filing  Review  of  Quarterly 
Financial  Statements 

Under  current  Commission  rules,  a 
company's  interim  financial  statements 
contained  in  its  Quarterly  Reports  on 
Form  10-Q  or  10-QSB  need  not  be 
reviewed  or  audited  by  independent 
auditors  prior  to  the  company  filing 
such  forms  with  the  Commission,  ^i  We 
propose  to  amend  Rule  10-01{d)  of 
Regulation  S-X  and  Item  310(b)  of 
Regulation  S-B  to  require  that  a 
company's  interim  financial  statements 
be  reviewed  by  an  independent  public 
accountant  prior  to  the  company  filing 
its  Form  10-Q  or  10-QSB  with  the 
Commission.  The  amendments  would 
require  that  independent  auditors 
follow  "professional  standards  and 
procedures  for  conducting  such  reviews, 
as  established  by  generally  accepted 
auditing  standards,  as  may  be  modified 
or  supplemented  by  the  Commission." 
Under  current  auditing  standards,  this 
means  that  the  auditors  would  be 
required  to  follow  the  procedures  set 
forth  in  SAS  71,  or  such  other  auditing 
standards  that  may  in  time  modify, 
supplement,  or  replace  SAS  71. 
Consistent  with  current  rules,  we  are 
not  proposing  to  require  that  interim 
financial  statements  be  audited.  ^^ 


^"SAS  61  requires  independent  auditors  to 
comniunicate  certain  matters  related  to  the  conduct 
of  an  audit  to  those  who  have  responsibility  for 
oversight  of  the  financiai  reporting  process, 
specifically  the  audit  committee.  Among  the 
matters  to  be  communicated  to  the  audit  committee 
are:  (1]  methods  used  to  account  for  significant 
unusual  transactions;  (2)  the  effect  of  significant 
accounting  policies  in  controversial  or  emerging 
areas  for  which  there  is  a  lack  of  authoritative 
guidance  or  consensus:  (3)  the  process  used  by 
management  in  formulating  particularly  sensitive 
accounting  estimates  and  the  basis  for  ihe  auditor's 
conclusions  regarding  the  reasonableness  of  those 
estimates:  and  (4)  disagreements  with  management 
over  the  application  of  accounting  principles,  the 
basis  for  management's  accounting  estimates,  and 
the  disclosures  in  the  financial  statements. 

"  Rule  lO-Ol(d)  of  Regulation  S-X  and  Item 
310(b)  of  Regulation  S-B,  17  CFR  210.10-01(d)  and 
17  CFR  22B.310(b).  Under  Item  302(a)  of  Regulation 
S-K,  however,  larger,  more  widely-when  necessary, 
reconciles  amounts  previously  reported  in  a  Form 
10-Q  or  Form  10-QSB.  See  27  CFR  229.302(a). 

^2  A  review  of  interim  financial  information 
under  SAS  71  generally  is  limited  to  inquiries  and 
analytical  procedures  concerning  significant 
accounting  matters,  and  does  not  include  search 
and  verification  procedures.  The  objective  of  a 
review  of  interim  financial  information  differs 
significantly  bom  the  objective  of  an  audit  of 


Under  current  Commission  rules,  if  a 
company  discloses  in  its  filings  with  the 
Commission  that  an  independent 
auditor  has  performed  a  review  of 
interim  financial  statements,  it  must  file 
a  copy  of  the  auditor's  report.^^  We  are 
not  proposing  to  modify  that 
requirement.  34  Investors  and  other  users 
of  financial  statements  rely  on,  and  react 
quickly  to,  quarterly  results.  Quarterly 
financial  reporting,  however,  has  never 
been  subject  to  the  same  discipline  that 
is  applied  to  annual  financial  reporting. 
Interim  financial  results  are  not  required 
to  be  audited  or  reviewed  by  an 
independent  auditor.  It  is 
commonplace,  however,  for  financial 
analysts  to  set  quarterly  earnings 
expectations  for  companies  that  they 
follow.  35  The  consequence  of  a 
company  failing  to  meet  or  exceed  these 
expectations  may,  in  some  cases,  result 
in  a  precipitous  decline  in  its  stock 
price.  As  a  result,  companies  may  be 
experiencing  increasing  pressure  to 
"manage"  interim  financial  results. 
Accordingly,  inappropriate  earnings 
management  could  be  deterred  by 
imposing  more  discipline  on  the  process 
of  preparing  interim  financial 
information  before  filing  such 
information  with  the  Commission.^e 

The  reviews  required  by  our  proposal 
should  facilitate  early  identification  and 


financial  statements  in  accordance  with  generally 
accepted  auditing  standards.  The  objective  of  a 
review  of  interim  financial  information  is  to 
provide  the  accountant  with  a  basis  for  reporting 
whether  material  modifications  should  be  made  for 
such  information  to  conform  with  GAAP.  The 
objective  of  an  audit  is  to  provide  a  reasonable  basis 
for  expressing  an  opinion  regarding  the  financial 
statejnents  taken  as  a  whole.  A  review  may  bring 
to  the  accountant's  attention  significant  matters 
affecting  the  interim  financial  information,  but  it 
does  not  provide  assurance  that  the  accountant  will 
become  aware  of  all  significant  matters  would  be 
disclosed  in  an  audit.  See  SAS  71.  para.  9 
("Objective  of  a  Review  of  Interim  Financial 
Information"). 

"Rule  lO-Ol(d)  of  Regulation  S-X.  17  CFR 
210.10-01(d). 

3*  A  conforming  change  to  Item  310  of  Regulation 
S-B,  17  CFR  228.310.  is  being  proposed  to  require 
the  filing  of  the  report  if  the  small  business  issuer 
discloses  in  its  filings  with  the  Commission  that  an 
independent  accountant  has  performed  a  review  of 
interim  financial  statements 

35  The  importance  of  analysts  to  the  proper 
functioning  of  our  capital  markets  is  well- 
recognized.  See.  e.g..  Dirks  v.  SEC.  43  U.S.  646.  656 
(1983).  We  do  not  intend  to  cast  doubt  on  the. 
importance  of  that  role  or  the  appropriateness  of 
quarterly  earnings  estimates 

3"*  In  1989,  the  Commission  issued  a  concept 
release  on  whether  it  should  propose  amendments 
to  its  rules  to  require  more  involvement  of  the 
independent  accountant  in  the  preparation  of 
interim  financial  information.  See  Exchange  Act 
Release  No.  26949  (June  20,  1989)  (54  FR  27023). 
The  Treadway  Commission  recommended  that  the 
SEC  require  independent  public  accountants  to 
review  quarterly  financial  data  before  a  company 
releases  it  to  the  public.  Treadway  Report,  supm 
note  23.  at  S3. 


resolution  of  material  accounting  and 
reporting  issues  because  the  auditors 
will  be  involved  earlier  in  the  year.  This 
is  particularly  important  because 
interim  financial  information  generally 
may  include  more  estimates  than  emnual 
financial  statements. ^^  Early 
involvement  of  the  auditors  should 
reduce  the  likelihood  of  restatements  or 
other  year-end  adjustments. 

We  understand  that  the  five  largest 
U.S.  accoimting  firms  and  others  have 
each  recently  adopted  policies  to 
require  that  their  cUents  have  reviews  of 
quarterly  financial  statements  as  a 
condition  to  acceptance  of  the  audit. '* 
Consequently,  those  firms  already  have 
implemented  our  proposed  requirement 
for  the  companies  that  are  audited  by 
those  firms. 

We  request  comment  on  the  need  for 
independent  auditors  to  review  interim 
financial  statements  before  they  are  filed 
with  the  Commission.  Will  interim 
reviews  result  in  more  reliable  and 
credible  interim  financial  statements? 
Will  the  involvement  of  independent 
auditors  at  quarterly  intervals  result  in 
fewer  restatements  of  Forms  10-Q  and 
10-QSB  as  a  result  of  a  year-end  audit? 
What  other  benefits  will  be  achieved? 
What  will  be  the  additional  cost  to 
registrants  if  the  Commission  requires 
interim  reviews?  Will  having  the 
auditors  perform  quarterly  reviews  shift 
some  of  the  work  away  from  the  year- 
end  audit,  and  therefore,  result  in  lower 
year-end  audit  fees?  What  other  ways 
can  we  enhance  the  quality  and 
reliability  of  interim  reporting? 

We  request  comment  on  whether  any 
modifications  to  SAS  71  are  needed.  For 
example,  is  there  some  formulation  that 
would  provide  flexibility  yet  ensure  that 
interim  reviews  meet  objective 
minimiun  standards?  In  light  of  the 
proposed  changes,  are  any 
modifications  to  Item  302(a)  of 
Regulation  S-K  needed?  For  example, 
should  we  amend  Item  302(a)  to  require 
all  public  companies  to  provide 
supplemental  financial  information?  ^^ 

We  also  request  your  comments  on 
the  scope  of  the  proposed  requirement. 
Should  the  requirement  apply  to  all 
public  companies  or  only  certain  size 
public  companies?  If  only  certain  size 
companies,  what  size  and  why?  Should 
the  requirement  apply  not  only  to 


3'  See  Accounting  Principles  Board  Opinion  hJo. 
28. 

"  One  firm's  policy  apparently  applies  only  to 
clients  filing  selected  quarterly  financial  data  under 
Item  302(a)  of  Regulation  S-K,  17  CFR  229.302(a). 

3"  Subjecting  additional  companies  to  the 
requirements  of  Item  302(a)  would  result  in  auditor 
review  of  their  quarterly  financial  information,  but 
the  review  would  not  necessarily  have  to  occur  on 
a  timelv  basis. 
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interim  financial  statements  contained 
in  quarterly  reports,  but  those  contained 
in  registration  statements  imder  the 
Securities  Act  of  1933  ("Securities  Act") 
and  Exchange  Act  as  well?  Should  we 
require  that  interim  reviews  be 
completed  prior  to  quarterly  "earnings 
releases,"  when  a  company  releases  to 
the  public  financial  results  before  the 
Form  10-Q  or  10-QSB  is  filed? 

The  Commission  recently.proposed  a 
requirement  providing  for  the  filing  of 
quarterly  financial  results  on  Form  8-K 
tf  released  prior  to  the  deadline  for 
filing  the  Quarterly  Report  on  Form  10- 
Q  or  10-QSB.*°  We  also  solicited 
comment  on  whether  to  shorten  the 
filing  deadline  for  Form  10-Q  and  10- 
QSB.  If  we  adopt  those  changes,  how 
would  that  affect  your  overall  view  of 
these  proposals? 

Should  we  require  that  a  report  on  the 
independent  auditors'  review  be 
filed?  *i  If  so,  what  liability  should 
attach  to  the  report?  *^  Should  the  report 
clearly  set  forth  the  scope  of  the  review 
proceduires  and  degree  of  reliance  that 
can  be  placed  on  the  report?  Would  the 
inclusion  of  a  report  benefit  investors? 

We  request  your  comments  on 
whether  we  should  require  companies 
to  disclose  whether  the  quarterly 
financial  statements  have  been  reviewed 
by  independent  auditors.  The  Blue 
Ribbon  Committee  recommends  that 
SAS  71  be  amended  to  require  that  audit 
committees  discuss  with  the  auditors 
the  matters  covered  in  SAS  61 , 
including  significant  adjustments, 
management  judgments  and  accoimting 
estimates,  significant  new  accounting 
policies  and  disagreements  with 
management,  prior  to  the  filing  of  the 
Form  10-Q.*3  If  SAS  71  is  not  amended 
as  recommended  by  the  Blue  Ribbon 
Committee,  should  the  Commission 
consider  any  other  changes  to  its  rules, 
such  as  to  require  disclosure  about 
particular  discussions  between  the  audit 
committee  and  the  auditors  prior  the 
company  filing  its  Form  10-Q  or  10- 
QSB?  Should  we  continue  to  permit 
companies  to  decide  whether  to  disclose 
that  the  independent  auditors  have 


*°  See  Exchange  Act  Release  No.  40632A  (Nov. 
13. 1998)  163FR  67174)  (the  "Securities  Act  Reform 
Release"),  at  Section  XI.B.  in  which  we  solicited 
comment  on  whether  to  shorter  the  filing  deadline 
for  quarterly  reports  to  within  30  days  after  the  first 
three  fiscal  quarters. 

*^  SAS  71  provides  guidelines  for  the  preparation 
of  a  report. 

"  See.  e.g..  Rule  436  of  Regulation  C  of  the 
Securities  Apt,  17  CFR  230.436.  Rule  436  provides 
that  a  report  on  unaudited  interim  financial 
information  shall  not  be  construed  to  be  a  part  of 
a  registration  statement  prepared  or  certified  by  an 
accountant  within  the  meaning  of  Sections  7  and 
1 1  of  the  Securities  Act. 

"  Blue  Ribbon  Report,  supra  note  7,  at  36. 


performed  the  review  but  eliminate  the 
requirement  to  file  the  review  report  if 
such  disclosure  is  made? 

B.  The  Audit  Committee  Report 

Proposed  new  Item  306  of  Regulations 
S-K  and  S-B  and  Item  7(e)(3)  of 
Schedule  14A  would  require  that  the 
audit  committee  provide  a  report  in  the 
company's  proxy  statement  (or 
information  statement)  disclosing 
whether  the  audit  committee  has 
reviewed  and  discussed  the  audited 
financial  statements  with  management 
and  discussed  certain  matters  with  the 
independent  auditors.**  Specifically, 
under  paragraphs  (a)(1),  (a)(2),  and  (a)(3) 
of  proposed  Item  306  (paragraph  (a)(4) 
is  discussed  separately,  below),  audit 
committees  would  be  required  to  state 
whether 

(1)  The  audit  committee  has  reviewed  and 
discussed  the  audited  financial  statements 
with  management; 

(2)  The  audit  committee  has  discussed 
with  the  independent  auditors  the  matters 
required  to  be  discussed  by  SAS  61,  as  may 
be  modified  or  supplemented;'*^  and 

(3)  The  audit  committee  has  received  the 
written  disclosures  and  the  letter  from  the 
independent  auditors  required  by  ISB 
Standard  No.  1,  as  may  be  modifled  or 
supplemented,  emd  has  discussed  with  the 
auditors  the  auditors'  independence. 

If  the  company  does  not  have  an  audit 
committee,  the  board  committee  tasked 
with  similar  responsibilities,  or  the  full 
board  of  directors,  would  be  responsible 
for  the  disclosure. 

Proposed  paragraphs  (a)(1),  (2),  and 
(3)  of  Item  306  would  require  audit 
committees  to  disclose  whether  the 
review  and  discussions  took  place  and 
whether  the  letter  and  disclosures  were 
received.  The  proposals  would  not 
require  audit  committees  to  perform  the 
review  and  have  the  discussions.  The 
proposed  amendments  would  not 
require  audit  committees  to  take  specific 
actions  or  adopt  specific  procedures.  We 
are  not  proposing  to  require  disclosure 
of  the  details  of  deliberations  between 
or  among  the  audit  committee  members, 
independent  auditors,  and 
management.*^ 

The  required  disclosure  will  help 
inform  shareholders  of  the  audit 
committee's  oversight  with  respect  to 
financial  reporting,  and  underscore  the 
importance  of  the  audit  committee's 
participation  in  the  financial  reporting 
process.  The  proposed  language  of 
paragraphs  (a)(1)  and  (a)(2)  is  similar  to 


the  language  recommended  by  the  Blue 
Ribbon  Committee.  Moreover,  the 
language  is  consistent  with  the  Blue 
Ribbon  Committee's  recommendation  to 
the  AICPA  that  it  amend  SAS  61. ^^ 

The  disclosure  required  by  paragraph 
(a)(3)  relates  to  written  disclosures,  a 
letter  from  the  independent  auditors, 
and  discussions  between  the  audit 
committee  and  the  independent 
auditors  required  by  ISB  Standard  No.  1. 
The  Commission  has  long  recognized 
the  importance  of  auditors  being 
independent  from  their  audit  clients.*^ 
Public  confidence  in  the  reliability  of  a 
company's  fimancial  statements  depends 
on  investors  perceiving  the  company's 
auditors  as  maintaining  integrity  and 
objectivity,  being  without  conflicting 
interests  with  audit  clients,  and 
exercising  independent  judgment. 
Accordingly,  we  think  that  investors 
will  benefit  from  the  proposed 
disclosiues. 

Paragraph  (a)(4)  of  the  proposed  rule 
would  require  the  audit  committee  to 
state  in  the  audit  committee's  report  to 
be  included  in  the  company's  proxy 
statement  whether,  based  on  the  review 
and  discuasions  described  in  paragraphs 
(a)(1)  through  (a)(3),  anjrthing  came  to 
the  attention  of  the  members  of  the 
audit  committee  that  caused  the  audit 
committee  to  believe  that  the  audited 
financial  statements  included  in  the 
company's  Ajonual  Report  on  Form  10- 
K  or  10-KSB,  as  applicable,  for  the  year 
then  ended  contain  an  imtrue  statement 
of  material  fact  or  omit  to  state  a 
material  fact  necessary  to  make  the 
statements  made,  in  light  of  the 
circumstances  under  which  they  were 
made,  not  misleading.  We  believe  that 
this  proposed  amendment  would 
reinforce  the  audit  committee's 
awareness  and  acceptance  of  its 
responsibilities,  and  make  visible  for 
investors  the  audit  committee's  role  in 
promoting  reliable  and  transparent 
financial  reporting. 

The  proposed  language  of  paragraph 
(a)(4)  (hffers  fit)m  the  Blue  Ribbon 
Committee's  recommendation.*^ 
Concerns  have  been  expressed  that  the 
language  in  the  Blue  Ribbon 
Committee's  recommendation  is  a 


**  At  least  in  some  measure,  these  discussions  are 
already  prescribed  by  the  auditing  literature.  See 
SAS  61. 

*>  See  ASB  Exposure  Draft,  supra  note  13. 

*®The  proposals,  of  course,  are  not  intended  to 
either  diminish  or  enhance  a  company's  current 
disclosure  obligations  under  the  proxy  rules. 


*'Blue  Ribbon  Report,  supra  note  7,  at  33. 

*"The  federal  securities  laws  recognize  the 
importance  of  independent  auditors.  See,  e.g..  Items 
25  and  26  of  Schedule  A  of  the  Securities  Act  and 
Sections  12(b)(l)(J)  and  13(a)(2)  of  tiie  Exchange 
Act,  15  U.S.C.  §§  78/(b)(l)(J)  and  78m(a)(2). 

*«The  Blue  Ribbon  Committee's  recommendation 
is  for  the  audit  committee  to  state  that,  in  reliance 
on  the  review  and  discussions  with  management 
and  the  auditors,  the  audit  committee  "believes  that 
the  company's  financial  statements  are  fairly 
presented  in  conformity  with  Generally  Accepted 
Accounting  Principles  (GAAP)  is  all  material 
respects."  Blue  Ribbon  Report,  supra  note  19.     . 
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GAAP  "certification"  that  implicitly 
would  require  that  the  audit  conunittee 
know  all  of  the  nuances  of  GAAP.  We 
have  modified  the  Blue  Ribbon 
Committee's  language  to  address  that 
concern.  In  performing  its  oversight 
function,  the  audit  committee  likely  will 
be  relying  on  advice  and  information 
that  it  receives  in  its  discussions  with 
management  and  the  independent 
auditors.  Accordingly,  the  proposed 
language  acknowledges  that  the  audit 
committee  will  be  forming  its  belief 
based  on  the  discussions  with 
management  and  the  auditors,  but  also 
focuses  members  of  the  audit  committee 
on  their  role  in  the  financial  reporting 
process.  The  statement  that  "nothing 
came  to  the  attention  of  the  audit 
committee  members,"  when  combined 
with  the  need  for  a  sound  internal 
reporting  system,  discussed  below,  is 
intended  to  encourage  audit  committees 
to  "ask  tough  questions  of  management 
and  outside  auditors"  ^°  to  serve  the 
interests  of  investors. 

This  approach  is  consistent  with  state 
corporation  law  that  permits  board 
members  to  rely  on  the  representations 
of  management  and  the  opinions  of 
experts  retained  by  the  corporation.^' 
The  Blue  Ribbon  Committee  noted  the 
"impracticability  of  having  the  audit 
committee  do  more  than  rely  upon  the 
information  it  receives,  questions,  and 
assesses  in  making  this  disclosure."  ^^ 

Some  have  expressed  concerns  that 
requiring  a  report  from  the  audit 
committee  will  result  in  increased 
exposure  to  liability  for  the  audit 
committee  members.  We  do  not  believe 
that  improved  disclosure  about  the 
audit  committee  and  increased 
involvement  by  the  audit  committee 
should  result  in  increased  exposure  to 
liability.  Under  state  corporation  law, 
the  more  informed  the  audit  committee 
becomes  through  its  discussions  with 
management  and  the  auditors,  the  more 
likely  that  the  "business  judgment  rule" 
will  apply  and  provide  broad 
protection.53 


'0  See  supra  note  19. 

''  Delaware  General  Corporation  Law,  for 
example,  states  that  board  members  are  "fully 
protected  in  relying  in  good  faith  upon  the  records 
of  the  corporation  and  upon  such  information, 
opinions,  reports  or  statements  presented  to  the 
corporation  by  any  of  the  corporation's  officers  or 
employees  .  .  .  or  by  any  other  person  as  to  matters 
the  member  reasonably  believes  are  within  such 
other  person's  professional  or  expert  competence. 
*  *  *"  Del.  Code  Ann.  tit.  8,  141(e). 

"  See  Blue  Ribbon  Report,  supra  note  7,  at  34;  see 
also  id.  at  7  ("The  [audit]  committee's  job  is  clearly 
one  of  oversight  and  monitoring,  and  in  carrying 
out  this  job  it  acts  in  reliance  on  senior  financial 
management  and  the  outside  auditors."). 

5^  See  1  American  Law  Institute,  Principles  of 
Corporate  Governance:  Analysis  and 
Recommendations  134-98  (1994);  In  re  Caremark 


Under  both  state  corporation  law  and 
the  federal  securities  laws,  if  the  audit 
committee's  discussions  with 
management  and  the  independent 
auditors  become  part  of  the  financial 
reporting  process  and  are  used  to  form 
a  belief  about  the  financial  statements, 
the  likelihood  increases  substantially 
that  the  audit  committee's  decisions 
about  the  financial  statements  and  other 
matters  will  be  protected.^'*  Those 
discussions  should  serve  to  strengthen 
the  "information  and  reporting  system" 
that  should  be  in  place.^^  Adherence  to 
a  sound  process  should  result  in  less, 
not  more,  exposure  to  liability.^^ 

Finally,  we  believe  that  the  proposed 
requirement  of  paragraph  (a)(4)  is 
consistent  with  our  view  that  by  signing 
documents  filed  with  the  Commission, 
board  members  implicitly  indicate  that 
they  believe  that  the  filing  is  accurate 
and  complete.  In  this  regard,  we  believe 
that  the  proposed  rule  is  consistent  with 
current  rules  requiring  board  members 
to  sign  the  company's  Annual  Report  on 
Form  10-K  or  10-KS  ^^  and  our  recent 


Infl  Inc.  Derivative  Utig..  698  A.2d  959.  967-70 
(Del.  Ch.  1996). 

*■•  We  note  that  under  Section  11  Of  the  Securities 
Act,  15  U.S.C.  §  77k,  Section  10(b)  of  the  Exchange 
Act,  15  U.S.C.  §  7Bj(b).  and  other  provisions  of  the 
federal  securities  laws,  the  members  of  an  audit 
committee  may  have  additional  responsibilities, 
beyond  the  statement  contemplated  in 
subparagraph  (a)(4),  with  respect  to  material 
misstatements  and  omissions.  The  Commission 
previously  has  stated  that  if  "an  officer  or  director 
knows  or  should  know  that  his  or  her  company's 
statements  concerning  particular  issues  are 
inadequate  or  incomplete,  he  or  she  has  an 
obligation  to  correct  that  failure."  Report  of 
Investigation  Pursuant  toSection  21(a)  of  the 
Exchange  Act  Concerrung  the  Conduct  of  Certain 
Former  Officers  and  Directors  of  W.R.  Grace  6-  Co., 
Exchange  Act  Release  No.  39157  (Sept.  30, 1997) 
(65  SEC  Docket  1581). 

5'  Caremark,  698A.2d  at  970  (boards  must  assure 
"themselves  that  information  and  reporting  systems 
exist  in  the  organization  that  are  reasonably 
designed  to  provide  to  senior  management  and- to 
the  board  itself  timely,  accurate  information 
sufficient  to  allow  management  and  the  board,  each 
within  its  scope,  to  reach  informed  judgments 
concerning  both  the  corporation's  compliance  with 
law  and  its  business  performance"). 

**  See  generally  Report  of  the  Public  Oversight 
Board  ("POB"),  "Directors,  Management,  and 
Auditors:  Allies  in  Protecting  Shareholder 
Interests,"  in  which  the  POB  discusses,  among 
other  things,  a  recommendation  of  the  Kirk  Panel 
to  require  audit  committees  to  discuss  with 
management  and  the  auditors  the  quality  of  the 
accounting  principles  and  judgments  used  in 
preparing  financial  statements.  The  POB  notes  its 
belief  that  compliance  with  that  recommendation 
would  not  increase  the  exposure  of  board  members 
to  litigation  because,  among  other  things,  the 
procedures  will  reduce  the  possibility  that  the 
financial  statements  are  in  fact  misleading,  thereby 
reducing  the  danger  of  finding  directors  at  fault, 
and  the  additional  steps  taken  should  be  persuasive 
in  convincing  courts  and  juries  that  the  financial 
statements  were  prepared  with  care. 

"  The  signature  requirement  is  described  in 
General  instruction  D  of  Form  10-K  and  General 
Instruction  C  of  Form  10-KSB.  The  Commission 


proposals  to  amend  the  signature 
sections  of  Exchange  Act  and  Securities 
Act  reports.^*  As  the  Commission 
recently  stated:  "When  the  public  sees 
a  corporate  official's  signature  on  a 
document,  it  understands  that  the 
official  is  thereby  stating  that  he 
believes  that  the  statements  in  the 
docimient  are  true."  '^ 

Proposed  paragraph  (b)  of  Item  306 
would  require  that  flie  new  disclosure 
appear  over  the  printed  names  of  each 
member  of  the  audit  committee.^  The 
requirement  should  help  to  emphasize 
the  importance  of  the  audit  committee's 
role  to  shareholders.  We  do  not  propose 
to' require  that  audit  committee 
members  provide  individual  signatures. 

We  request  your  comments  on 
whether  the  proposed  disclosure  would 
provide  usefid  information  to 
shareholders,  and  would  reinforce  the 
audit  committee's  awareness  and 
acceptance  of  its  responsibilities.  While 
the  amendments  are  not  designed  to 
elicit  disclosure  about  the  substance  of 
the  audit  committee's  deliberations, 
would  they  nonetheless  residt  in 
meaningful  disclosure?  Should  we 
instead  require  more  complete 
disclosure  about  the  activities,  processes 
and/or  discussions  of  the  audit 
committee,  such  as  by  requiring  the 
committee  to  identify  the  significant 
accoimting  issues  it  considered  and/or 
discussed  writh  management  and  the 
independent  auditors  and  the 
conclusions  reached  about  those  issues? 
Should  we  require  further  disclosures 
about  the  basis  for  the  audit  committee's 
belief  about  the  financial  statements? 

Would  the  proposed  rule's  purposes 
be  served  if  we  required  less  disclosure 
about  the  audit  conunittee  than 
proposed?  Are  all  of  the  requirements 
necessary?  For  example,  should  we 
merely  supplement  Item  7(e)  to  require 
the  company  to  disclose  more  generally 
whether  the  audit  committee  has  met 
with  management  and  the  independent 
auditors  to  discuss  significant 
accoimting  issues  that  developed  in 
preparing  the  financial  statements?  Is 
the  disclosiu-e  about  discussions  with 
management  sufficient?  For  example, 
the  Blue  Ribbon  Committee 


amended  the  signature  requirements  for  Form  10- 
K  in  1960  in  order  to  "enhance  director  awareness 
of  and  participation  in  the  preparation  of  the  Form 
10-K  information."  See  Securities  Act  Release  No. 
6176  (Jan.  15,  1980)  |45  FR  5972}. 

"Securities  Act  Reform  Release,  supra  note  40, 
at  Section  XI.C. 

*^  Brief  for  Securities  and  Exchange  Commission. 
Amicus  Curiae,  at  7,  Howard  v.  Everex  Systems,  Inc. 
(9th  Cir.  1999)  (No.  98-17324)  (citing  cases). 

*°This  approach  is  consistent  with  the  current 
treatment  of  the  report  from  the  company's 
compensation  committee.  See  Instruction  9  to  Item 
402(a)(3)  of  Regulation  S-K,  17  CFR  229.402. 
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recommends  that  the  audit  committee 
be  required  to  state  whether  they 
discussed  with  management  certain  of 
the  accounting  matters  that  the  audit 
committee  must  discuss  with  the 
auditors  imder  SAS  61.  Should  we 
require  that  disclosure? 

We  request  comment  on  alternative 
formulations  of  paragraph  (aK4)  of 
proposed  Item  306.  We  are  considering 
an  alternative  formulation,  for  example, 
that  would  require  the  audit  committee 
to  state  whether,  based  on  the  review 
and  discussions  with  management  and 
auditors,  the  audit  conmiittee  is  aware 
of  any  material  modifications  that 
shoidd  be  made  to  the  audited  Bnancial 
statements,  and  to  state  whether  the 
audit  conmiittee  recommended  to  the 
Board  that  the  audited  financial 
statements  be  included  in  the 
company's  Annual  Report  on  Form  10- 
K  or  10-KSB  (as  applicable)  filed  with 
the  Commission.  Another  possible 
formulation  has  been  suggested  by  Ernst 
&  Yoong.^i  Will  those  formulations 
achieve  the  intended  objectives? 

Should  we  require  more  disclosure 
about  the  auditors'  independence?  For 
example,  should  we  require  disclosure 
about  the  substance  of  the  discussions 
between  the  audit  committee  and  the 
auditors  regarding  the  auditors' 
independence? 

We  request  your  comments  on 
whether  the  requirement  of  proposed 
paragraph  (b)  of  Item  306  would 
effectively  encourage  audit  committee 
members  to  focus  on  the  specific 
disclosiue  obligation.  Would  the 
purpose  be  served  more  effectively  if  we 
required  individual  signatures? 

We  request  your  comments  on 
whether  the  proxy  statement/ 
information  statement  is  the  appropriate 
place  for  the  proposed  new  disclosure. 
We  propose  to  include  the  disclosure  in 
the  proxy  materials  because  we  believe 
that  the  disclosure  may  have  a  direct 
bearing  on  shareholders'  voting 
decisions,  and  because  the  proxy  or 
information  statement  is  actually 
delivered  to  shareholders  and  is 
accessible  on  the  SEC's  web  site.  In 
addition,  we  are  proposing  that  the 
disclosure  only  be  provided  in  a  proxy 
or  information  statement  relating  to  an 
annual  meeting  of  shareholders  at 
which  directors  are  to  be  elected  (or 
special  meeting  or  written  consents  in 
lieu  of  such  meeting).  We  are  not 
proposing  to  include  the  new  disclosure 


in  the  annual  report  to  shareholders  ^^ 

because  that  document  is  not  accessible 

electronically  on  our  web  site,  though 

under  our  rules  it  must  be  sent  to  every 
shareholder.  S3 

The  Blue  Ribbon  Committee, 
however,  recommends  that  the 
disclosure  be  included  in  the  company's 
Annual  Report  on  Form  10-K  and 
annual  report  to  shareholders.  Should 
we  instead,  or  additionally,  include  the 
information  in  one  or  both  of  those 
documents?  Shoidd  the  disclosure  be 
required  only  when  the  proxy  or 
information  statement  relates  to  an 
election  of  directors?  Should  the 
disclosure  only  be  required  to  be 
provided  one  time  during  the  year  (e.g., 
in  a  proxy  statement  for  an  aimual 
meeting  at  which  directors  are  to  be 
elected,  but  not  in  proxy  solicitation 
material  used  in  a  subsequent  election 
contest  during  that  same  year)?  What  are 
the  implications,  if  any,  If  the  proxy 
statement  that  includes  the  audit 
committee's  report  is  of  a  later  date  than 
the  date  the  Form  10-K  is  filed?  Is  it 
feasible  for  audit  committees'  reports  to 
be  included  in  proxy  statements  given 
the  timing  of  the  distribution  of  proxies 
and  the  completion  of  audit  procedures 
and  other  events  that  must  occur  before 
the  audit  committee  report  may  be 
finalized? 

There  may  be  companies,  such  as 
companies  registered  under  section 
15(d)  ^  of  the  Exchange  Act,  that  are  not 
required  to  prepare  proxy  statements. 
Should  we  require  those  companies  to 
provide  the  disclosures  in  another 
filing,  such  as  in  the  Form  10-K  or  10- 
KSB?  Would  we  need  to  provide  a  safe 
harbor  for  the  disclosures  by  those 
companies?  If  we  do  not  make  the 
requirement  applicable  to  Section  15(d) 
companies,  should  we  keep  the  text  of 
the  new  requirement  in  Regulation  S-K 
or,  for  example,  move  it  into  Item  7  of 
Schedule  14A? 

C.  Audit  Committee  Charters 

We  are  proposing  to  require 
companies  to  disclose  in  their  proxy 
statements  or  information  statements 
whether  their  audit  committee  is 
governed  by  a  charter.  In  addition,  if  the 
audit  committee  has  a  charter,  a  copy  of 
the  charter  would  have  to  be  included 
as  an  j^ppendix  to  the  proxy  or 
information  statement  at  least  once 
every  three  years.  The  new  requirement 
would  appear  in  new  paragraph  (e)(3) 
under  Item  7  of  Schedule  14A. 


The  new  disclosure  should  help 
shareholders  assess  the  role  and 
responsibilities  of  the  audit  committee, 
and  help  focus  committee  members  on 
their  responsibilities  as  expressed  in  the 
charter.  We  believe  that  audit 
committees  that  have  their 
responsibilities  set  forth  in  written 
charters  are  more  likely  to  play  an 
effective  role  in  overseeing  the 
company's  financial  reports. 

The  Blue  Ribbon  Committee 
recommends  that  the  audit  committee 
state  whether  it  has  satisfied  its 
responsibilities  during  the  prior  year  in 
compliance  with  its  charter.  We  are 
concerned  that  requiring  a  statement 
about  compliance  with  the  charter  may 
have  the  undesired  effect  of  encouraging 
skimpy,  broadly-worded  and  vague 
committee  charters  to  minimize  the 
audit  committee  members'  exposure  to 
liability.  Accordingly,  we  are  not 
proposing  to  require  any  statements 
about  whether  the  audit  committee  has 
complied  with  the  charter.  The 
proposed  amendments  would  not 
require  companies  to  adopt  audit 
committee  charters,  or  dictate  the 
content  of  the  charter  if  one  is 
adopted.^* 

Shoidd  we  require  companies  to 
disclose  whether  they  have  adopted  an 
audit  committee  charter,  but  not  require 
that  the  charter  be  attached  as  an 
appendix  to  the  proxy  statement?  In  that 
case,  we  ask  you  to  consider  whether  we 
should  require  a  plain  English  summary 
of  the  charter's  material  terms,  rather 
than  a  copy  of  the  entire  charter.  Would 
such  a  disclosure  requirement  residt  in 
boilerplate  disclosures?  Is  the  charter 
itself  useful  information  for  investors? 

Should  we  require  the  audit 
committee  to  disclose  whether  it  has 
complied  with  its  charter,  as 
recommended  by  the  Blue  Ribbon 
Committee?  We  could  require,  for 
example,  that  the  audit  committee  state 
whether  it  has  complied  in  all  material 
respects  with  the  charter.  Would  a 
materiality  threshold  be  appropriate,  or 
some  other  threshold,  such  as 
compliance  in  all  significant  or 
substantive  respects?  We  request  your 
comments  on  whether  we  should 
instead  require  disclosiue  about  any 
material  deviations  by  the  audit 
committee  from  their  charter 


•»  See  Exhibit  1  to  Letter  from  Ernst  &  Young  to 
Harvey  ].  Goldschmid,  General  Counsel,  and  Lynn 
E.  Turner.  Chief  Accountant.  SEC  (Aug.  20, 1999). 
A  copy  of  the  letter  has  been  placed  in  the  public 
file  for  this  rulemaking. 


«  See  Rule  14a-3  of  the  Exchange  Act  17  CFR 
240.148-3. 

"3  Nothing,  of  course,  would  preclude  a  company 
from  including  such  disclosures  in  its  annual  report 
to  shareholders  or  in  any  other  report. 

8<  15  U.S.C  §  78o(d). 


Bs  We  note,  however,  that,  in  response  to  the  Blue 
Ribbon  Committee  recommendations,  the  NYSE, 
NASD,  and  AMEX  have  proposed  to  require  the 
audit  committee  to;  (1)  Adopt  a  formal  wrritten 
charter  that  is  approved  by  the  full  board  of 
directors  and  that  specifies  the  scope  of  the 
committee's  responsibilities,  and  how  it  carries  out 
those  responsibilities,  including  structure, 
processes,  and  membership  requirements;  and  (2) 
review  and  reassess  the  adequacy  of  the  audit 
committee's  charter  on  an  annual  basis. 
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obligations.  We  request  your  comments 
on  whether  a  requirement  to  disclose 
compliance  with  an  audit  committee 
charter  will  have  the  undesired  effect  of 
encouraging  skimpy,  broadly-worded 
and  vague  committee  charters.  If  any 
such  disclosure  is  required,  would  we 
need  to  provide  a  safe  harbor  from 
liability  for  that  disclosure?  If  so,  what 
kind  of  safe  harbor  is  needed? 

Is  requiring  that  the  charter  be 
attached  as  an  appendix  every  three 
years  the  appropriate  time  fr^e? 
Should  we  require  that  it  be  attached  as 
an  appendix  more  frequently  or  less 
frequently?  ^^  Should  we  require  that 
the  charter  also  be  attached  as  an 
appendix  when  there  has  been  a 
material  or  substantive — or  any — change 
in  the  charter? 

Should  we  require  reporting 
companies  whose  secxirities  are  not 
hsted  on  the  NYSE  or  AMEX  or  quoted 
on  Nasdaq  to  disclose  whether  they 
have  a  charter?  If  these  companies  do 
not  have  a  charter,  should  we  require 
disclosure  of  the  operative  document  of 
the  audit  committee  (articles  of 
incorporation,  by-laws,  etc.)  or  the 
material  terms  of  the  docimient?  If  so, 
should  those  documents  be  filed  once 
every  three  years  or  some  other  interval? 
If  a  company  does  not  have  a  charter  or 
similar  doamient,  shoiUd  we  require 
disclosure  of  that  fact? 

Finally,  we  seek  comments  on 
whether  the  disclosure  is  properly 
included  in  the  proxy  or  information 
statement,  as  proposed,  or  whether  the 
disclosure  should  be  included 
alternatively,  or  additionally,  in  another 
document,  such  as  the  aimual  report  to 
shareholders,  or  the  Annual  Report  on 
Form  10-K  or  lO-KSB. 

D.  Disclosure  About  "Independence"  of 
Audit  Committee  Members 

As  early  as  1940,  the  Commission 
encouraged  the  use  of  audit  committees 
composed  of  independent  directors.^^ 
As  the  Commission  staff  stated  in  a 
report  to  Congress  in  1978,  "[i]f  the 
[audit]  committee  has  members  with 
vested  interests  related  to  those  of 
management,  the  audit  committee 
probably  cannot  function  effectively.  In 
some  instances  this  may  be  worse  than 
having  no  audit  committee  at  all  by 
creating  the  appearance  of  an  effective 
body  while  lacking  the  substance."  "" 


^For  example,  only  certain  documents  on  file 
with  the  Commission  may  be  incorporated  by 
reference  for  more  than  five  years.  See  General 
Instruction  (a)  to  Regulation  S-K.  17  C^R  229.10(a). 

^'  See  supra  note  20. 

"Staff  of  the  SEC,  95th  Cong.,  2d  Sess.,  Report 
to  Congress  on  the  Accounting  Profession  and  the 
Commission's  Oversight  Role,  Subcommittee  on 
Governmental  Efficiency  and  the  District  of 


Further,  as  the  Blue  Ribbon  Committee 
noted,  "  *  *  *  common  sense  dictates 
that  a  director  without  any  financial, 
family,  or  other  material  personal  ties  to 
management  is  more  likely  to  be  able  to 
evaluate  objectively  the  propriety  of 
management's  accoimting,  internal 
control  and  reporting  practices."  ^^ 

In  response  to  the  Blue  Ribbon 
Committee's  recommendations,  the 
NYSE,  AMEX,  and  NASD  have 
proposed  amendments  to  their 
respective  listing  standards  regarding, 
among  other  things,  the 
"independence"  of  all  audit  committee 
members.  The  NYSE's,  AMEX's,  and 
NASD's  proposed  rule  changes  would 
provide  a  narrowly  tailored  exception  to 
a  requirement  that  all  members  of  the 
audit  committee  be  independent. 
Specifically,  the  NYSE,  AMEX,  and 
NASD  have  proposed  that,  imder 
exceptional  and  limited  cimunstances, 
one  director  who  is  not  independent 
may  be  appointed  to  the  audit 
committee  if  the  Board  determines  that 
membership  on  the  committee  by  the 
individual  is  required  by  the  best 
interests  of  the  corporation  and  its 
shareholders,  and  the  Board  discloses, 
in  the  next  aimual  proxy  statement 
subsequent  to  such  determination,  the 
nature  of  the  relationship  and  the 
reasons  for  that  determination. 

Because  of  the  importance  of  having 
an  audit  committee  that  is  comprised  of 
independent  directors,  we  believe  that 
shareholders  should  know  when  a 
director  who  is  not  independent  is  a 
member  of  an  audit  committee.  We  are 
proposing  to  require  that  companies 
whose  securities  are  not  listed  on  the 
NYSE  or  AMEX  or  quoted  on  Nasdaq, 
including  small  business  issuers, 
disclose  in  their  proxy  statements 
whether,  if  they  have  an  audit 
committee,  the  members  are 
"independent"  within  the  definition  of 
the  NYSE's,  AMEX's,  or  NASD's 
proposed  amendments  to  their  listing 
standards.  We  are  also  proposing  rules 
to  require  that  for  companies  whose 
securities  are  listed  on  the  NYSE  or 
AMEX  or  quoted  on  Nasdaq,  if  the 
company's  board  determines  in 
accordance  with  the  proposed 
amendments  to  section  303.02(D)  of  the 
NYSE's  listing  standards,  Section 
121(B)(b)(ii)  of  the  AMEX's  Hsting 
standards,  or  sections  4310(c)(26)(B)(ii) 
or  4460(d)(2)(B)  of  the  NASD's  hsting 
standards,  as  applicable  and  as  may  be 
modified  or  supplemented,  to  appoint 
one  director  to  the  audit  committee  who 


is  not  independent  (as  independence  is 
defined  in  sections  303.01(B)  (2)(a)  and 
(3)  of  the  NYSE's  listing  standards. 
Section  121(A)  of  AMEX's  listing 
standards  or  Section  4200(a)(15)  of  the 
NASD's  listing  standfurds,  as  applicable 
and  as  may  be  modified  or 
supplemented),  the  company  must 
disclose  the  nature  of  the  relationship 
that  makes  that  individual  not 
independent  and  the  reasons  for  the 
board's  determination.  Small  business 
issuers  are  not  required  to  comply  with 
this  requirement.^" 

We  request  comment  on  whether  the 
disclosures  will  help  inform  investors 
about  the  independence  of  the  audit 
committee.  If  the  proposed  amendments 
to  the  NYSE's.  AMEX's.  and  NASD's 
listing  standards  are  not  adopted,  are 
there  disclosures  that  we  could  require 
that  would  achieve  the  same  purposes? 
Is  the  proposed  requirement  to  disclose 
the  nature  of  the  relationship  of  the 
director  who  is  not  "independent"  and 
the  basis  for  the  Board's  determination 
specific  enough,  or  wrill  tiie  requirement 
result  in  boilerplate  disclosure? 

Companies  whose  securities  are  not 
Usted  on  the  NYSE  or  AMEX  or  quoted 
on  Nasdaq  would  be  able  to  choose 
which  definition  of  "independence"  to 
apply  to  the  audit  committee  members 
in  making  the  disclosure.  Whichever 
definition  is  chosen  must  be  applied 
consistently  to  all  members  of  the  audit 
committee.  Should  we  require  small 
business  issuers  to  comply  with  the 
requirement  to  disclose  the  nature  of  the 
relationship  that  makes  the  individual 
not  independent?  Will  permitting 
companies  to  choose  which  definition 
to  apply  confuse  investors  in  comparing 
companies?  Should  we  instead  mandate 
which  definition  should  be  used,  and  if 
so.  which  definition? 

E.  Proposed  Safe  Harbors 

In  making  these  proposals,  we  do  not 
intend  to  subject  companies  or  their 
directors  to  increased  exposure  to 
liability  imder  the  federd  securities 
laws,  or  to  create  new  standards  for 
directors  to  fulfill  their  duties  under 
state  corporation  law.  We  do  not  believe 
that  the  disclosure  requirements  will 
result  in  increased  exposure  to  liabifity. 
To  the  extent  the  proposed  disclosure 
requirements  would  result  in  more 
clearly  defined  procedures  for,  and 
disclosure  of,  the  operation  of  the  audit 
committee,  liability  claims  alleging 
breach  of  fiduciary  duties  tmder  state 
law  actually  may  be  reduced. 


Columbia  of  the  Senate  Committee  on 
Governmental  Afbirs,  at  97  (Comm.  Print  July 
1978). 
B^Blue  Ribbon  Report,  supra  note  7.  at  22. 


'"The  NASD  and  AMEX  excluded  small  business 
issuers  from  certain  of  the  proposed  amendments  to 
their  listing  standards,  including  the  requirement 
that  all  audit  committee  members  be  independent. 


55656  Federal  Register /Vol.  64,  No.  198 /Thursday,  October  14.  1999  /  Proposed  Rules 


We  recognize  that,  notwithstanding 
the  audit  committee's  critical  oversight 
role  of  the  financial  reporting  process 
and  financial  statements,  management 
ultimately  has  responsibility  for  the 
company's  financial  statements.  As 
discussed  above  in  Section  in.B 
regarding  the  audit  committee's  report, 
the  proposed  disclosure  requirements 
differ  from  the  Blue  Ribbon  Committee's 
recommendations  in  response  to 
liability  concerns.  In  addition,  we 
propose  to  follow  the  Blue  Ribbon 
Committee's  recommendation  to  adopt 
liability  "safe  harbors"  to  cover  the  new 
disclosures.^*  The  "safe  harbors"  would 
track  the  treatment  of  compensation 
committee  reports  imder  Item  402  of 
Regulation  S-K,^^  and  would  appear  in 
proposed  paragraph  (c)  in  new  Item  306 
of  Regulations  S-K  and  S-B  and  in 
proposed  paragraph  (e](v)  of  Schedule 
14A.  Under  the  "safe  harbors,"  the 
additional  disclosure  would  not  be 
considered  "soliciting  material,"  "filed" 
with  the  Commission,  subject  to 
Regulation  14A  or  14C  or  to  the 
liabilities  of  Section  18  of  the  Exchange 
Act,  except  to  the  extent  that  the 
company  specifically  requests  that  it  be 
treated  as  soliciting  material,  or 
specifically  incorporates  it  by  reference 
into  a  docvunent  filed  under  the 
Securities  Act  or  the  Exchange  Act.'^ 

We  request  your  comments  on 
whether  we  should  adopt  these 
proposed  liability  "safe  harbors"  to 
cover  the  information  disclosed  imder 
the  proposed  amendments.  Is  a  safe 
harbor  necessary? 

Should  the  safe  harbors  apply  to  all  of 
the  required  disclosures  or  only  certain 
of  the  disclosures?  Is  a  safe  harbor 
needed  for  factual  statements?  For 
example,  is  a  safe  harbor  needed  for  the 
disclosiue  regarding  whether  the  audit 
committee  has  discussed  with  the 
auditors  the  auditors'  independence  and 
received  the  written  disclosures  and 
letter  from  the  auditors  when  these 
disclosures  are  factual  in  natiue?  Is  the 
scope  of  the  safe  harbor  appropriate? 

IV.  Request  for  Comments 

We  request  your  comments  on  the 
proposals,  other  matters  that  may  have 
an  impact  on  the  proposals,  and  your 
suggestions  for  additional  changes.  In 
addition  to  the  specific  questions  raised 
in  Section  III  above,  we  request  your 
conunent  on  the  matters  discussed 
below. 

First,  the  proposals  generally  do  not 
distingmsh  between  a  Fortune  500 


company  and  a  small  start-up  company 
reporting  on  small  business  forms.^*  We 
request  your  comment  on  whether  the 
scope  of  one  or  more  of  the  proposed 
new  requirements  should  be  narrowed 
to  exclude  companies  imder  a  certain 
size.  If  so,  should  we  exclude 
companies  considered  under  the 
Commission's  rules  to  be  "small 
business  issuers"  (companies  that  have 
revenues  and  public  fioat  of  less  than 
$25  million]?  The  Commission  has 
proposed  to  revise  the  definition  of 
small  business  issuer  to  include 
companies  with  less  than  $50  million  in 
annual  revenues,  and  to  delete  the 
public  float  portion  of  the  test.'''  If  that 
proposal  were  adopted,  would  that 
affect  your  view  on  the  applicability  of 
today's  proposals  to  small  companies? 
Should  there  be  a  higher  cutoff,  such  as 
$100  million  or  $200  million  public 
float  and/or  revenues?  If  there  should  be 
a  different  standard,  should  it  be  based 
on  additional  or  alternative  criteria, 
such  as  total  assets  or  reporting  history? 

The  Blue  Ribbon  Committee's 
recommendations  directed  to  the 
Commission  are  silent  on  whether  to 
apply  the  requirements  to  all 
companies,  regardless  of  size.  In 
preparing  your  comments,  you  should 
consider  whether  the  proportionate  cost 
of  complying  with  some  of  the 
proposals  may  be  greater  for  smaller 
companies  than  for  larger  ones.  You 
should  also  consider,  however,  that  one 
recent  study  found  that  the  incidence  of 
financial  fraud  at  smaller  companies 
may  be  greater  than  at  larger 
companies.''^  , 

We  also  request  your  comments  on 
whether  any  or  all  of  the  proposals 
should  apply  to  investment  companies 
registered  under  the  Investment 
Company  Act  of  1940.  The  proposals  for 
requiring  audit  committee  disclosure  as 
durently  formulated  would  only  apply 
to  closed-end  funds.  As  we  discussed 
above,  ova  proposals  are  intended  to 
work  in  conjunction  with  the  listing 
standards  of  the  NYSE,  AMEX,  and  the 
NASD  that  would  impose  requirements 
on  companies  for  their  audit 
committees.  Because  mutual  funds  are 
not  subject  to  the  listing  standards  of  an 
exchange  or  a  national  secxirities 


'*  Blue  Ribbon  Report,  supra  note  7,  at  35. 

''  See  Instruction  9  to  Item  402(a)(3)  of  Regulation 
S-K.  17  CFR  229.402(a)(3). 

'^  Of  course,  the  antifraud  provisions  of  these 
Acts  would  continue  to  apply. 


'*  The  proposed  disclosure  requirements  about 
the  independence  of  audit  committees  does, 
however,  distinguish  between  companies  whose 
securities  are  listed  on  the  NYSE  or  AMEX  or 
quoted  on  Nasdaq  and  all  other  companies. 

"  See  Securities  Act  Reform  Release,  supra  note 
40.  at  Section  V.E.2. 

'o  See  Beasley,  Caicello,  and  Hermanson, 
Fraudulent  Financial  Reporting:  1987-1997,  An 
Analysis  of  U.S.  Public  Companies  (Mar.  1999) 
(study  commissioned  by  the  Committee  of 
Sponsoring  Organizations  of  the  Treadway 
Commission)  (the  "COSO  Report"). 


association  that  require  companies  to 
have  audit  committees,  the  Commission 
has  not  included  those  funds  in  the 
proposals  at  this  time.''  We  also  request 
your  comments  on  whether  interim 
financial  statements  of  closed-end  funds 
should  be  reviewed  by  independent 
auditors  before  being  sent  to 
shareholders.'^ 

The  proposals  would  not  apply  to 
"foreign  private  issuers,"  which  are 
exempt  from  the  proxy  rules,  and  which 
are  not  required  to  file  Quarterly 
Reports  on  Form  10-Q  or  10-QSB.'9  We 
request  your  comments  on  whether  any 
one  or  more  of  our  proposed 
amendments  shoidd  apply  to  "foreign 
private  issuers." 

V.  Paperwork  Reduction  Act 

Certain  provisions  of  the  proposed 
amendments  to  Regulations  14A,  14C, 
S-X,  S^B,  and  S-K  contain  "collection 
of  information"  requirements  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.],  and 
the  Commission  has  submitted 
proposed  revisions  to  those  rules  to  the 
Office  of  Management  and  Budget 
("OMB")  for  review  in  accordance  with 
44  U.S.C.  3507(d)  and  5  CFR  1320.11. 
The  titles  for  the  collections  of 
information  are:  (1)  "Proxy 
Statements — Regulation  14A 
(Commission  Rules  14a-l  through  14a- 
15)  and  Schedule  14A;"  (2)  Information 
Statements — Regulation  14C 
(Commission  Rules  14c-l  through  14o- 
7  and  Schedule  14C);  (3)  Regulation  S- 
X;  (4)  Regulation  S-B;  and  (5) 
Regulation  S-K.*"  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number. 

Schedule  14A  (OMB  Control  No. 
3235-0059)  «i  and  Schedule  14C  (OMB 


''See  proposed  paragraph  (e)(3)(vi)  of  Item  7, 
Schedule  14A.  The  proposed  rules  also  exclude 
unit  investment  trusts  ("UITs")  from  the  disclosure 
requirements  because  they  do  not  have  boards  of 
directors  and,  therefore,  do  not  have  audit 
committees. 

"  Because  closed-end  and  open-end  funds  and 
UITs  generally  are  not  required  to  file  Form  10-Qs, 
these  investment  companies  would  not  be  subject 
to  the  proposal  requiring  the  review  of  quarterly 
financial  statemenCs  filed  on  Form  10-Q.  Business 
development  companies,  however,  are  required  to 
file  Form  10-Qs  and  would  be  subject  to  the 
proposal. 

"A  "foreign  private  issuer"  must  file  reports  on 
Form  &-K  promptly  after  the  information  required 
by  the  Form  is  made  public  in  accordance  with  the 
laws  of  its  home  country  or  a  foreign  securities 
exchange.  See  17  CFR  240. 138-1 6(b).  The  proposed 
amendments  would,  however,  apply  to  a  "foreign 
private  issuer"  that  elected  to  file  reports  under  the 
disclosure  rules  for  U.S.  companies. 

"°The  Commission  is  not  proposing  any  changes 
to  Forms  10-Q  or  10-QSB. 

"17CFR240.14a-101. 
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Control  No.  3235-0057)  82  were  adopted 
pursuant  to  Sections  14(a)  and  14(c)  of 
the  Exchange  Act.  Schediile  14A 
prescribes  information  that  a  company 
must  include  in  its  proxy  statement  to 
ensiure  that  shareholders  are  provided 
material  information  relating  to  voting 
decisions.  Schedule  14C  prescribes 
information  that  a  company  must 
include  in  its  information  statement 
under  those  circumstances. 

The  Commission  currently  estimates 
that  Schedule  14A  results  in  a  total 
annual  compliance  bvuden  of  173,906 
hours.  The  burden  was  calciilated  by 
multiplying  the  estimated  niunber  of 
entities  filing  Schedule  14A  annually 
(approximately  9,892)  by  the  estimated 
average  niunber  of  hours  each  entity 
spends  completing  the  form 
(approximately  13  hours). *3  The 
Commission  ciurently  estimates  that 
Schedule  14C  results  in  a  total  annual 
compliance  burden  of  4,448  hours.  The 
burden  was  calculated  by  multiplying 
the  estimated  number  of  entities  filing 
Schedule  14C  annually  (approximately 
253)  by  the  estimated  average  number  of 
hours  each  entity  spends  completing  the 
form  (approximately  13  hours).  The 
Commission  based  the  niunber  of 
entities  that  would  complete  and  file 
each  of  the  forms  on  the  actual  number 
of  filers  during  the  1998  fiscal  year.  The 
staff  estimated  the  average  number  of 
hours  each  entity  spends  completing 
each  of  the  forms  by  contacting  a 
number  of  law  firms  and  other  persons 
regularly  involved  in  completing  the 
forms.  Regulations  S-X,  S-K,  and  S-B 
do  not  impose  reporting  burdens 
directly  on  public  companies.  For 
administrative  convenience,  each  of 
these  regulations  is  currently  assigned 
one  burden  hour.  Although  these 
regulations  set  forth  disclosure 
requirements,  the  burden  associated 
with  the  requirements  is  reflected  in  the 
forms  and  schedules  that  refer  to  those 
regulations. 

We  believe  that  the  proposed 
amendments  will  bolster  investor 
confidence  in  the  securities  markets  by 
informing  investors  about  the  important 
role  that  audit  committees  play  in  the 
financial  reporting  process  and  enhance 
the  reliability  and  credibility  of 
financial  statements  of  public 
companies.  The  proposed  amendments 
would  require  companies  to  include 
additional  disclosure  in  Schedules  14A 
and  14C,  including  certain  information 
about  the  company's  audit  committee. 
The  audit  conunittee  would  be  required 
to  disclose  whether  the  audit  committee 


«17CFR240.14c-101. 
'^Thirteen  hours  is  25%  of  the  total  company 
reporting  time  (75%  is  showrn  as  cost). 


had  certain  discussions  with 
management  and  the  company's 
auditors.  The  substance  of  the 
discussions  would  not  be  required  to  be 
disclosed.  The  proposed  amendments 
would  also  require  companies  that  have 
adopted  a  written  charter  to  include  a 
copy  of  the  charter  as  an  appendix  to 
Schedules  14A  and  14C  at  least  once 
every  three  years.  The  amendments  do 
not  require  a  company  to  prepare  a 
charter.  We  estimate  tfiat,  on  average, 
the  additional  disclosure  would  require 
approximately  one  additional  burden 
hour  per  filing,  whether  on  Schedule 
14A  or  14C.  Accordingly,  the  proposed 
amendments,  if  adopted,  would  result 
in  an  aggregate  of  9,892  additional 
burden  hours  for  Schedule  14A 
annually,  and  an  aggregate  253 
additional  burden  hours  for  Schedule 
14C  annually.  We  request  your 
comments  on  the  accuracy  of  our 
estimates. 

Compliance  with  the  disclosure 
requirements  is  mandatory.  There 
would  be  no  mandatory  retention  period 
for  the  information  disclosed,  and 
responses  to  the  disclosure 
requirements  will  not  be  kept 
confidential. 

Pursuant  to  44  U.S.C.  3506(c)(2)(B), 
the  Commission  solicits  comments  to: 
(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (ii)  evaluate  the 
accuracy  of  the  Commission's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (ill)  determine  whether 
there  are  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (iv)  evaluate  whether 
there  are  ways  to  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

Persons  submitting  comments  on  the 
collection  of  information  requirements 
should  direct  the  comments  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 
Affairs,  Washington,  DC  20503,  and 
should  send  a  copy  to  Jonathan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609,  with 
reference  to  File  No.  S7-22-99. 
Requests  for  materials  submitted  to 
OMB  by  the  Commission  with  regard  to 
these  collections  of  information  should 
be  in  writing,  refer  to  File  No.  S7-22- 
99,  and  be  submitted  to  the  Securities 


and  Exchange  Commission,  Records 
Management,  Office  of  Filings  and 
Information  Services.  OMB  is  required 
to  make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  pubhcation  of  this 
release.  Consequently,  a  comment  to 
OMB  is  assured  of  having  its  full  effect 
if  OMB  receives  it  within  30  days  of 
publication. 

VI.  Cost-Benefit  Analysis 

The  proposed  amendments  should 
improve  disclosure  related  to  the 
functioning  of  the  corporate  audit 
committees.  We  beUeve  that  the 
proposed  amendments  will  bolster 
investor  confidence  in  the  securities 
markets  by  informing  investors  about 
the  important  role  that  audit  committees 
play  in  the  financial  reporting  process 
and  enhance  the  reliability  and 
credibility  of  financial  statements  of 
public  companies.  As  the  Blue  Ribbon 
Committee  summarized: 

Improving  oversight  of  the  financial 
reporting  process  necessarily  involves  the 
imposition  of  certain  burdens  and  costs  on 
public  companies.  Despite  these  costs,  the 
Committee  believes  that  a  more  transparent 
and  reliable  financial  reporting  process 
ultimately  results  in  a  more  efficient 
allocation  of  and  lower  cost  of  capital.  To  the 
extent  that  instances  of  outright  fraud,  as 
well  as  other  practices  that  result  in  lower 
quality  financial  reporting,  are  reduced  with 
improved  oversight,  the  benefits  clearly 
justify  these  expenditures  of  resources."*     - . 

Reviews  of  Quarterly  Financial 
Statements 

We  propose  to  require  interim  reviews 
of  quarterly  financial  statements  filed  on 
Form  10-Q  or  lO-QSB.^s  Under  the 
proposed  amendments,  the  company's 
quarterly  financial  statements  would 
have  to  be  reviewed  by  independent 
auditors  using  "professional  standards 
and  procedures  for  conducting  such 
reviews,  as  established  by  generally 
accepted  auditing  standards,  as  may  be 
modified  or  supplemented  by  the 
Commission."  Currently,  that  means 
that  the  review  would  follow  the 
procedures  established  by  SAS  71.  The 
proposed  amendments  apply  only  to  the 
financial  information  contained  in  the 
company's  quarterly  report  on  Form  10- 
Q  or  lO-QSB.  Accordingly,  it  would  not 
impose  any  requirements  on  quarterly 
financial  information  that  may  be 
released  to  the  public  before  the  filing 
of  the  Form  10-Q  or  lO-QSB,  such  as 
the  so-called  quarterly  "earnings 
release." 

We  believe  that  companies  are  under 
increasing  pressure  to  meet  financial 


•*  Blue  Ribbon  Report,  supra  note  7.  at  19. 
•5  See  Section  ni.A  above. 
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analysts'  expectations,  and  that  pressure 
can  be  even  more  acute  in  the  context 
of  reports  on  quarterly  earnings.  We 
believe  that  the  participation  of  auditors 
in  the  financial  reporting  process  at 
interim  dates  will  help  to 
counterbalance  that  pressure  and 
impose  increased  discipline  on  the 
process  of  preparing  interim  financial 
information.  Auditor  involvement  in  the 
financial  reporting  process  earlier  in  the 
year  should  facilitate  timely 
identification  and  resolution  of 
significant  and  sensitive  issues  and 
result  in  fewer  year-end  adjustments, 
which  shoidd  reduce  the  cost  of  annual 
audits.  The  increased  focus  and 
discipline  imposed  on  the  preparation 
of  interim  financial  statements  shoidd 
enhance  the  efficiency  of  the  capital 
markets  by  improving  the  reliabiUty  of 
quarterly  financial  statements. 

We  do  not  ciurently  have  sufficient 
information  to  quantify  these  or  other 
potential  benefits.  We,  therefore,  request 
yova  comments,  including  supporting 
data,  on  the  degree  to  which  the 
proposal  is  likely  to  improve  the 
reliabiUty  of  interim  financial  reporting. 

The  five  largest  U.S.  accoimting  firms, 
the  so-called  "Big  5,"  and  some  other 
firms,  ciurently  have  in  place  policies 
that  require  that  their  clients  have 
interim  reviews  as  a  condition  to 
acceptance  of  an  audit.  The  firms' 
adoption  of  these  policies,  and  the 
acceptance  of  them  by  their  clients, 
indicates  that  the  value  of  these  reviews 
justifies  the  associated  costs. 

Based  on  the  staffs  review  of  the 
Compustat  database  containing  auditor 
information  for  about  8,600  companies 
for  calendar  year  1997,  we  estimate  that 
approximately  75%  of  pubUc  companies 
(about  6,450}  are  clients  of  the  Big  5 
accounting  firms,  and  that 
approximately  25%  (or  2,150)  are 
audited  by  other  accounting  firms.  We 
request  your  comments  on  the  accuracy 
of  those  estimates,  including  supporting 
data.  Some  of  those  2,150  companies  are 
audited  by  firms  that  have  quarterly 
review  policies  similar  to  those  of  the 
Big  5  firms. 

Based  on  the  data  provided  to  staff  by 
the  SEC  Practice  Section  of  the  AICPA 
("SECPS"),  we  estimate  the  incremental 
cost  to  conduct  a  SAS  71  review  will  be 
nominal  for  those  companies  currently 
audited  by  the  Big  5  finns  and  for  the 
remaining  companies  would  range  from 
approximately  $1,000  to  about  $4,000 
per  quarter.  The  total  cost  of  upgrading 
for  all  companies  audited  by  non-Big  5 
accounting  firms  would  be 
approximately  $16  million  per  year.  We 
request  your  comments  and  supporting 
empirical  data  on  the  accuracy  of  these 
estimates  and  conclusions. 


Firms  providing  information  to  the 
SECPS  indicated  that  the  procedures 
they  currently  use  are  similar,  if  not  the 
same,  as  those  described  in  SAS  71. 
Most  indicated  that  review  reports  are 
seldom  issued.  The  firms  also  indicated 
that  they  are  not  aware  of  (and  do  not 
expect)  clients  switching  auditing  firms 
because  of  their  new  policies. 

The  firms  providing  information  to 
the  SECPS  identified  several  benefits 
that  they  believe  would  result  itom  the 
reviews,  including  better  interim 
reporting,  earher  identification  and 
resolution  of  accounting  issues, 
improvement  in  the  quality  of 
accounting  estimates,  and  improved 
communications  between  clients  and 
auditors.  Medium  and  smaller  sized 
accounting  firms,  however,  indicated  to 
the  SECPS  that  SAS  71  reviews  of  small 
companies'  interim  financial  statements 
may  cause  delays  in  filing  Forms  10-Q 
or  10-QSB,  be  relatively  more  cosUy  for 
small  companies,  be  hampered  by 
inadequate  financial  reporting 
processes,  and  would  result  in  small 
companies  shifting  work  from  the 
company  to  the  CPA  firm. 

The  firms  generally  indicated, 
however,  that  the  costs  of  reviews  of 
quarterly  financial  statements  vary 
depending  on  several  factors,  including: 
(i)  The  sophistication  of  the  client's 
accounting  and  reporting  system;  (ii)  the 
quality  of  the  client's  accounting 
personnel;  (iii)  the  identification  of 
"fraud  risk  factors;"  (iv)  the  client's 
industry;  (v)  the  numbe^  and  location  of 
the  client's  subsidiaries;  (vi)  the 
seasonality  of  the  client's  business;  (vii) 
.  the  existence  of  contentious  accoimting 
issues;  and  (viii)  whether  there  will  be 
a  staffing  "crunch"  at  the  firm  to  handle 
the  reviews  each  auarter. 

Approximately  naif  of  the  firms 
consulted  believed  that  the  cost  of  the 
reviews  would  be  offset,  in  part,  by  a 
reduction  in  the  annual  audit  fee, 
although  the  amount  of  the  reduction  in 
audit  fees  may  vary  based  on,  among 
other  things,  the  performance  of 
substantive  audit  procedures  diuing  the 
review,  whether  the  review  results  in 
the  client  having  better  internal 
accounting  and  reporting  controls,  and 
how  the  results  of  the  review  impact 
planning  for  the  annual  audit.  Because 
the  cost  of  reviews  would  be  only 
partially  offset  by  a  reduction  of  year- 
end  audit  fees,  overall  audit  and  review 
fees  paid  by  the  company  to  the  auditors 
would  increase. 

Disclosure  Related  to  the  Functioning  of 
the  Audit  Committee 

The  principal  benefits  of  the 
proposals  are  improved  disclosure 
relating  to  the  functioning  of  corporate 


audit  committee  and  enhanced 
reliability  and  credibility  of  financial 
statements.  The  benefits  of  improved 
disclosure  regarding  the  audit 
committee's  communications  are  not 
readily  quantifiable.  We  believe, 
however,  that  they  would  include 
increased  market  efficiency  due  to 
improved  information  and  investor 
confidence  in  the  reliability  of 
companies'  financial  disclosures.  We 
request  your  comments  and  empirical 
data  on  whether  the  improved 
disclosure  will  have  that  result. 

We  believe  the  costs  associated  with 
this  proposal  would  derive  principally 
from  the  corresponding  disclosure 
obligations;  this  is  because  we  are  not 
placing  any  substantive  requirements  on 
audit  committees  or  their  members. 
Based  on  the  staffs  experience  with 
proxy  and  information  statements,  and 
analogous  cost  estimates,  we  believe 
that  the  additional  disclosure 
contemplated  by  the  proposed 
amendments  would,  on  average,  require 
approximately  three-fourths  of  a  page  in 
a  company's  proxy  or  information 
statement.  A  financial  printing  company , 
informed  the  staff  that  adding  up  to 
three-fourths  of  a  page  in  the  proxy 
statement  would  not  likely  increase  the 
printing  cost  to  the  company.  That  is 
because  up  to  an  extra  three-fourths  of 
a  page  can  normally  be  incorporated 
without  increasing  the  page  length  by 
reformatting  the  document.  The  printer 
reported  that  adding  more  than  three- 
fourths  of  a  page  could  increase  costs  by 
about  $1,500  for  an  average  sized 
company.  Accordingly,  based  on  our 
preliminary  estimates,  there  should  be 
little,  if  any,  additional  printing  costs 
from  these  additional  disclosures.  We 
seek  your  comments  on  the  accuracy  of 
these  cost  estimates,  and  we  ask  you  to 
submit  cost  data  to  support  your 
analysis. 

We  believe,  however,  that  disclosure 
required  by  the  proposed  amendments 
could  result  in  other  costs.  First,  some 
companies  may  be  required  to  set  up 
procedures  to  monitor  the  activities  of 
the  audit  committee  in  order  to  collect 
and  record  the  information  required  by 
the  proposed  amendments.  In  our  view, 
such  monitoring  costs  are  most  likely  to 
result  from  the  proposed  disclosure  of 
the  audit  committee's  discussions  with 
management  and  the  independent 
auditors  and  receipt  of  disclosures  and 
a  letter  from  the  independent  auditors. 

Second,  some  companies  may  seek 
the  help  of  outside  experts,  particularly 
outside  legal  counsel,  in  formulating 
responses  to  the  new  requirements.  In 
some  circumstances,  for  instance,  the 
audit  committee  may  seek  the  advice  of 
legal  counsel  before  making  the  required 
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disclosure  about  the  audited  financial 
statements.  We  request  your  comments, 
including  supporting  data,  on  the 
magnitude  of  these  costs  and  any  other 
costs  that  we  may  not  have  mentioned. 

For  purposes  of  the  Paperwork 
Reduction  Act,  we  estimate  that  otu 
proposed  disclosiu'es  would,  on  average, 
impose  one  additional  burden  hour  on 
each  filer  of  Schedule  14A  or  14C,  or  an 
aggregate  annual  total  of  15,445 
additional  burden  hours.  That  estimate 
is  based  on  current  burden  hour 
estimates  and  the  staff's  experience  with 
such  filings.  We  further  estimate  that 
approximately  75%  of  the  extra  burden 
hoiu-s,  or  11,584  hoiu-s,  will  be 
expended  by  companies'  internal  staff, 
and  the  remaining  25%,  or  3,861  hours, 
by  outside  professional  help."^  These 
percentage  estimates,  which  are  based 
on  current  biu-den  hour  estimates  and 
the  staffs  experience  with  such  filings, 
reflect  the  time  companies  would  spend 
preparing  the  additional  disclosures  in 
the  proxy  statement  or  information 
statement.^''  Assuming  that  the  internal 
staff  costs  the  company  an  average  of 
about  $85  per  hour,  the  aggregate  annual 
cost  for  internal  staff  assistance  would 
amount  to  approximately  $980,000.  If 
we  assume  that  the  outside  professional 
assistance  would  have  an  average  cost  of 
approximately  $125  per  hour,  the 
aggregate  annual  paperwork  cost  woiUd 
be  approximately  $500,000.  The  total 
aimual  costs  would  accordingly  be 
about  $1,500,000.  We  request  your 
comments  on  the  reasonableness  of 
these  estimates  and  their  underlying 
assumptions. 

These  proposals  are  not  intended  to 
increase  companies'  or  directors' 
exposure  to  liability  imder  federal  or 
state  law.  Indeed,  we  believe  that  the 
proposal  will  likely  residt  in  better  and 
more  reliable  financial  reporting.  As  an 
extra  safeguard,  the  proposed 
amendments  include  liability  "safe 
harbors"  similar  to  that  which  applies  to 
compensation  committee  reports  under 
current  rules. ^^  We  nonetheless  request 
your  comments  on  whether  the 


■"These  assumptions  are  based  on  the  staff's 
experience  with  these  filings.  We  believe  that  a 
company's  internal  staff  will  typically  carry  most  of 
the  burden  of  preparing  the  proposed  additional 
disclosures,  and  will  consult  with  outside 
professionals  only  on  specific  issues  that  the 
company  may  periodically  encounter  in  preparing 
the  proxy  statement  or  information  statement. 

*'The  estimate  does  not  include  the  amount  of 
time  the  audit  committee  would  spend  conducting 
the  discussions  with  the  independent  accountants 
and  management  to  which  new  Item  306  of 
Regulation  S-K  and  the  amendments  to  Item  7  of 
Schedule  14A  refer.  The  amendments,  if  adopted, 
would  not  require  that  the  audit  committee  hold  the 
discussions,  but  merely  that  it  disclose  whether  the 
discussions  have  taken  place. 

»■  See  supra  note  72. 


proposals  could  have  the  unintended 
efiect  of  increasing  companies'  and/or 
directors'  exposure  to  liability.  Your 
comments  should  specifically  address 
the  bases  for  liability  concerns, 
including  the  underlying  case  law  if 
applicable,  and  your  estimates  of  any 
additional  costs  that  may  result  bom 
increased  liability. 

Are  there  any  other  costs  or  benefits 
that  we  have  not  identified?  Please 
identify  them  and  provide  data. 

Vn.  Consideration  of  Impact  on  the 
Economy,  Burden  on  Competition,  and 
Promotion  of  Efficiency,  Competition 
and  Capital  Formation 

For  piuposes  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,8^  the  Commission  is  requesting 
information  regarding  the  potential 
impact  of  the  proposals  on  the  economy 
on  an  annual  basis.  Commentators 
should  provide  empirical  data  to 
support  their  views. 

Section  23(a)  of  the  Exchange  Act 
requires  the  Commission,  when 
adopting  rules  imder  the  Exchange  Act, 
to  consider  the  anti-competitive  effects 
of  any  rule  it  adopts.  We  do  not  believe 
that  the  proposals  would  have  any  anti- 
competitive effects  since  the  proposals 
should  improve  the  transparency, 
reliability,  and  credibility  of  companies' 
financial  statements.  We  request 
comment  on  any  anti-competitive 
effects  of  the  proposals.  In  addition. 
Section  3(f)  of  the  Exchange  Act 
requires  the  Commission,  when 
engaging  in  rulemaking  that  requires  it 
to  consider  or  determine  whether  an 
action  is  necessary  or  appropriate  in  the 
public  interest,  to  consider  whether  the 
action  will  promote  efficiency, 
competition,  and  capital  formation.  We 
believe  that  the  proposals  woidd  bolster 
investor  confidence  in  the  securities 
markets  by  improving  the  transparency 
of  the  role  of  corporate  audit  committees 
and  enhancing  the  reliability  and 
credibility  of  financial  statements  of 
public  companies.  Accordingly,  the 
proposals  should  promote  capital 
formation  and  market  efficiency.  We 
request  comment  on  these  matters. 

Vm.  Initial  Regulatory  Flexibility 
Analysis 

This  Initial  Regidatory  Flexibility 
Analysis  has  been  prepared  in 
accordance  with  5  U.S.C.  §  603.  It 
relates  to  proposed  amendments  to  rule 
10-01  of  Regulation  S-X,  Item  310  of 
Regulation  S-B,  and  Item  7  of  Schedule 
14A,  under  the  Exchange  Act,  and 
proposed  new  Item  306  of  Regulations 
S-B  and  S-K. 


••Pub.  L.  No.  104-121,  tit.  n,  110  Stat.  857  (1996). 


A.  Reasons  for  the  Proposed  Action 

The  new  rules  and  amendments  to 
current  rules  are  being  proposed  to 
improve  disclosure  relating  to  the 
fimctioning  of  corporate  audit 
committees  and  to  enhance  the 
reliability  and  credibility  of  financial 
statements  of  public  companies.  The 
proposals  are  based  in  large  measure  on 
recommendations  recently  made  by  the 
Blue  Ribbon  Committee  on  Improving 
the  Effectiveness  of  Corporate  Audit 
Committees.  The  required  disclosure 
will  help  inform  shareholders  of  the 
audit  committee's  role  in  overseeing  the 
preparation  of  the  financial  statements 
and  underscore  the  importance  of  the 
audit  committee's  participation  in  the 
financial  reporting  process. 

B.  Objectives 

The  reviews  required  by  our 
proposals  should  facilitate  early 
identification  and  resolution  of  material 
accoimting  and  reporting  issues  because 
the  auditors  will  be  involved  earlier  in 
the  year.  More  reliable  interim  financial 
information  will  be  available  to 
investors,  and  early  involvement  of  the 
auditor  should  reduce  the  number  of 
restatements  or  other  year-end 
adjustments.  We  believe  that  the 
proposed  disclosiu^s  would  reinforce 
the  audit  committee's  awareness  and 
acceptance  of  its  responsibilities,  and 
make  visible  for  shareholders  the  audit 
committee's  role  in  promoting  reliable 
and  transparent  financial  reporting. 

C.  Legal  Basis 

The  Commission  is  proposing  the 
amendments  and  new  rules  pursuant  to 
its  authority  under  Sections  2,13, 14, 
and  23  of  the  Securities  Exchange  Act. 

D.  Small  Entities  Subject  to  the  Rule 

The  proposed  amendments  would 
affect  small  businesses  that  are  required 
to  file  proxy  materials  on  Schedules 
14A  or  14C  and  Quarterly  Reports  on 
Form  10-Q  or  10-QSB,  under  the 
Exchange  Act.  Exchange  Act  Rule  0-10 
defines  "small  business"  as  a  company 
whose  total  assets  on  the  last  day  of  its 
most  recent  fiscal  year  were  $5  million 
or  less.  We  estimate  that  there  are 
approximately  830  reporting  companies 
that  are  not  investment  companies  with 
assets  of  $5  million  or  less.  The 
Commission  bases  its  estimate  on 
information  from  the  Insight  database 
from  Compustat,  a  division  of  Standard 
and  Poors. 

Most  reporting  companies  file  either  a 
proxy  statement  on  Schedule  14  A  or  an 
information  statement  on  Schedule  14C, 
and  all  reporting  companies  must  file 
quarterly  reports  on  Form  10-Q  or  10- 
QSB.  Some  companies  are  not  subject  to 


55660  Federal  Register / Vol.  64.  No.  198 /Thursday,  October  14,  1999 /Proposed  Rules 


the  14A  or  14C  requirements  because 
their  securities  are  not  registered  imder 
Section  12(b)  or  12(g]  under  the 
Exchange  Act.  These  companies  may, 
however,  be  subject  to  the  Form  10-0 
or  Form  10-QSB  requirements.  Because 
these  requirements  turn  in  part  on  the 
number  of  shareholders  and  amount  of 
assets — which  are  subject  to  change — 
we  have  no  reliable  way  to  determine 
exactly  how  many  reporting  small 
businesses  may  be  affected  by  the  rule 
proposals. 

E.  Reporting.  Recordkeeping,  and  Other 
Compliance  Requirements 

Under  the  proposed  rules,  public 
companies,  both  large  and  small,  woidd 
be  required  to  provide  certain  additional 
disclosure  in  their  proxy  statements 
regarding  the  company's  audit 
committee.  Companies  would  be 
required  to  include  reports  of  their  audit 
committees  that  include  disclosure 
about  whether  certain  conversations 
between  the  audit  committee  and 
management  and  the  auditors  took 
place.  No  disclosiu'e  of  the  substance  of 
the  discussions  is  required.  - 

1.  Reviews  of  Quarterly  Financial 
Statements 

We  propose  to  require  companies  to 
engage  their  independent  auditors  to 
conduct  interim  reviews  of  their 
quarterly  financial  statements  prior  to 
the  company  filing  its  Form  10-Q  or  10- 
QSB.  Based  on  information  provided  to 
the  Commission  by  the  SECPS,  it 
appears  that  most  companies  engage 
their  independent  auditors  to  undertake 
some  level  of  review  of  their  quarterly 
financial  statements. 

Medium  and  smaller  sized  accoimting 
firms  indicated  to  the  SECPS  that  SAS 
71  reviews  of  small  companies'  interim 
financial  statements  may  cause  delays 
in  fiJing  Forms  10-Q  or  10-QSB,  be 
relatively  more  costly  for  all  companies, 
be  hampered  by  inadequate  financial 
reporting  processes,  and  would  result  in 
small  companies  shifting  financial 
responsibilities  from  the  company  to  the 
CPA  firm.  Firms  providing  information 
to  the  SECPS  also  commented  that  the 
costs  of  compliance  would  be  partially 
offset  by  a  reduction  in  year-end  audit 
fees  and  would  lead  to  earlier 
identification  of  accounting  and 
auditing  issues  and  an  improvement  in 
the  quality  of  the  process  used  for 
preparing  interim  financial  reports. 

2.  Disclosure  Related  to  the  Functioning 
of  the  Audit  Committee 

Some  of  the  proposed  amendments 
would  increase  disclosure  of  the  audit 
committee's  role.  The  increased 
disclosure  will  require  all  entities,  large 


and  small,  to  spend  additional  time  and 
incur  additional,  costs  in  preparing 
disclosures.  Smaller  companies  may 
incur  additional  costs  to  set  up 
procedures  to  monitor  the  activities  of 
the  audit  committee  in  order  to  collect 
and  record  the  information  required  by 
the  proposed  amendments.  Smaller 
companies  may  also  incxu'  additional 
costs  in  seeking  the  help  of  outside 
experts,  particularly  outside  legal 
counsel,  in  formulating  responses  to  the 
new  requirements. 

F.  Duplicative,  Overlapping  or 
Conflicting  Federal  Rules 

The  Commission  believes  that  there 
are  no  rules  that  dupUcate,  overlap,  or 
conflict  with  the  proposed  rules. 

G.  Significant  Alternatives 

The  Regulatory  Flexibility  Act  directs 
the  Commission  to  consider  significant 
alternatives  that  woidd  accomplish  the 
stated  objectives,  while  minimizing  any 
significant  adverse  impact  on  small 
entities.  In  connection  with  the 
proposed  amendments,  the  Commission 
considered  the  foUovtring  alternatives: 
(a)  The  establishment  of  differing 
compliance  or  reporting  requirements  or 
timetables  that  take  into  account  the 
resources  available  to  small  entities;  (b) 
the  clarification,  consolidation,  or 
simpUfication  of  compliance  and 
reporting  requirements  under  the  rule 
for  small  entities;  (c)  the  use  of 
performance  rather  than  design 
standards;  and  (d)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

We  considered  not  appljdng  the 
proposals  to  small  business  issuers.  We 
believe  investors  in  smaller  companies 
would  want  and  benefit  from  the 
disclosures  about  the  audit  committee 
and  the  advantages  of  interim  reviews 
just  as  much  as  investors  in  larger 
companies.  In  addition,  the  COSO 
Report  found  that  the  incidence  of 
financial  fraud  was  greater  at  small 
companies. ^°  The  report  specifically 
noted  that  the  "concentration  of  fraud 
among  companies  with  under  $50 
million  in  revenues  and  with  generally 
weak  audit  committees  highlights  the 
importance  of  rigorous  audit  committee 
practices,  even  for  smaller 
organizations."  ^^  hi  light  of  the  COSO 
Report,  it  may  be  inconsistent  with  the 
purposes  of  the  rule  to  exempt  small 


«>  See  generally.  COSO  Report,  supra  note  76.  In 
fact,  the  COSO  Report  speciRcally  found  that  a 
"regulatory  focus  on  companies  with  market 
capitalization  in  excess  of  S200  million  may  fail  to 
target  companies  with  greater  risk  for  financial 
statement  fraud  activities."  Id.  at  4. 

»>  Id.  at  5. 


business  issuers  from  the  proposed 
requirement  for  interim  reviews. 

We  also  considered  the  allemative  of 
only  requiring  companies  whose 
seciuities  are  listed  on  the  NYSE  or 
AMEX  or  quoted  on  Nasdaq  to  include 
disclosiu^es  regarding  the  independence 
of  their  audit  committee  members.  We 
believe  that  the  proposed  amendments 
that  require,  disclosure  regarding  the 
independence  of  the  members  of  their 
audit  committee  impose  only  minimal 
additional  costs  but  would  provide 
useful  information  to  investors. 

The  proposed  rule  amendments  and 
new  rules  are  designed  to  improve 
disclosure  relating  to  the  functioning  of 
corporate  audit  committees  and  to 
enhance  the  reliability  and  credibility  of 
financial  statements  for  all  pubUc 
companies,  and  currently  we  do  not 
beUeve  it  is  feasible  to  fiirther  clarify, 
consolidate  or  simplify  the  nde  for 
small  entities. 

H.  Solicitation  of  Comments 

The  Commission  encourages  the 
submission  of  comments  with  respect  to 
any  aspect  of  this  Initial  RegiUatory 
Flexibility  Analysis.  In  particular,  the 
Commission  seeks  comment  on:  (i)  The 
niunber  of  small  entities  that  would  be 
affected  by  the  proposed  rules;  (ii)  the 
nature  of  the  impact;  and  (iii)  how  to 
quantify  the  number  of  small  entities 
that  would  be  affected  by  and/or  how  to 
quantify  the  impact  of  the  proposed 
niles.  Comment  is  specifically  requested 
regarding  the  niunber  of  small  entities 
that  are  not  registered  under  Section  12 
of  the  Exchange  Act  that  might  be 
affected  by  the  proposed  amendments 
and  what  effect,  if  any,  they  would  have 
on  small  entities.  Should  there  be 
different  requirements  for  those 
companies?  Should  those  companies  be 
required  to  include  the  audit  committee 
disclosures  in  their  Forms  10-K  or  10- 
KSB,  or  in  any  other  disclosure 
documents?  Please  describe  the  nature 
of  any  impact  and  provide  empirical 
data  supporting  the  extent  of  the  impact. 
Such  comments  will  be  considered  in 
the  preparation  of  the  Final  Regulatory 
Flexibility  Analysis,  if  the  proposed 
amendments  and  new  rules  are  adopted, 
and  will  be  placed  in  the  same  pubUc 
file  as  comments  on  the  proposed 
amendments  and  new  rules  themselves. 

IX.  Statutory  Bases  and  Text  of 
Amendments 

We  are  proposing  amendments  to 
Rides  10-01  of  Regulation  S-X  and  14a- 
101  (Schedule  14A)  and  Item  310  of 
Regulation  S-B,  and  proposing  new 
Item  306  of  Regulations  S-K  and  S-B, 
under  the  authority  set  forth  in  Sections 
2, 13, 14,  and  23  of  the  Exchange  Act. 
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List  of  Subjects 

17  CFR  Part  210 

Accountant,  Accounting,  Reporting 
and  recordkeeping  requirements. 
Securities. 

17  CFR  Part  228 

Reporting  and  recordkeeping 
requirements,  Securities.  Small 
businesses. 

1 7  CFR  Parts  229  and  240 

Reporting  and  recordkeeping 
requirements,  Seciurities. 

Text  of  Amendments 

In  accordance  with  the  foregoing, 
Title  17,  Chapter  II  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  21&-F0RM  AND  CONTENT  OF 
AND  REQUIREMENTS  FOR  HNANCIAL 
STATEMENTS,  SECURITIES  ACT  OF 
1933,  SECURITIES  EXCHANGE  ACT 
OF  1934,  PUBLIC  UTIUTY  HOLDING 
COMPANY  ACT  OF  1935,  INVESTMENT 
COMPANY  ACT  OF  1940,  AND 
ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975 

1.  The  authority  citation  for  part  210 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77f.  77g,  77h,  77j.  77s, 
77Z-2,  77aa(25),  77aa(26),  78J-1,  78l,  78m. 
78n,  78o(d),  78U-5,  78w(a),  78ll[d),  79e(b), 
79j(a),  79n,  79t(a).  80a-8,  80a-20,  80a-29. 
80a-30,  80a-37(a),  unless  otherwise  noted. 

2.  By  amending  §  210.10-01  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  21 0.1 0-01    interim  f  inanciai  statement*. 

***** 

(d)  Interim  review  by  independent 
public  accountant.  Prior  to  filing, 
interim  financial  statements  included  in 
quarterly  reports  on  Form  10-Q  (17  CFR 
249.308(a))  must  be  reviewed  by  an 
independent  public  accountant  using 
professional  standards  and  procedures 
for  conducting  such  reviews,  as 
established  by  generally  accepted 
auditing  standards,  as  may  be  modified 
or  supplemented  by  the  Commission.  If, 
in  any  filing,  the  company  states  that 
interim  financial  statements  have  been 
reviewed  by  an  independent 
accountant,  a  report  of  the  independent 
accountant  on  the  review  must  be  filed 
with  the  interim  financial  statements. 


PART  228— INTEGRATED 
DISCLOSURE  SYSTEM  FOR  SMALL 
BUSINESS  ISSUERS 

3.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 


Authority:  15  U.S.C.  77e,  77f,  77g,  77h.  77j. 
77k,  77s,  77Z-2,  77aa(25),  77aa(26),  77ddd, 
77eee.  77ggg,  77hhli.  77jjj,  77nnn,  77sss.  78/, 
78m,  78n,  78o,  78u-5,  78w,  78//,  80a-8.  80a- 
29,  80a-30,  80a-37.  80b-//,  unless  otherwise 
noted. 

4.  §  228.305  is  added  and  reserved 
and  §  228.306  is  added  to  read  as 
follows: 

§228.305    [Reserved] 

§228.306  (item  308)    AudH  committee 
report. 

(a)  The  audit  committee  must  state 
whether 

(1)  The  audit  committee  has  reviewed 
and  discussed  the  audited  financial 
statements  with  management; 

(2)  The  audit  committee  has  discussed 
with  the  independent  auditors  the 
matters  required  to  be  discussed  by  SAS 
61,  as  may  be  modified  or 
supplemented; 

(3)  The  audit  committee  has  received 
the  written  disclosures  and  the  letter 
from  the  independent  accountants 
required  by  Independence  Standards 
Board  Standard  No.  1  (Independence- 
Standards  Board  Standard  No.  1, 
Independence  Discussions  with  Audit 
Committees),  as  may  be  modified  or 
supplemented,  and  has  discussed  with 
the  independent  accoimtant  the 
independent  accountant's 
independence;  and 

(4)  Based  on  the  review  and 
discussions  referred  to  in  paragraphs 
(a)(1)  through  {a)(3)  of  this  Item, 
anything  has  come  to  the  attention  of 
the  members  of  the  audit  committee  that 
caused  the  audit  committee  to  believe 
that  the  audited  financial  statements 
included  in  the  company's  Annual 
Report  on  Form  10-KSB  (17  CFR 
249.310b)  for  the  year  then  ended 
contain  an  untrue  statement  of  a 
material  fact  or  omit  to  state  a  material 
fact  necessary  to  make  the  statements 
made,  in  Ught  of  the  cirounstances 
under  which  they  were  made,  not 
misleading. 

(b)  The  name  of  each  member  of  the 
company's  audit  committee  (or,  in  the 
absence  of  an  audit  committee,  the 
board  committee  performing  equivalent 
functions  or  the  entire  board  of 
directors)  must  appear  below  the 
disclosure  required  by  this  Item. 

(c)  The  information  required  by 
paragraphs  (a)  and  (b)  of  this  Item  shall 
not  be  deemed  to  be  "soliciting 
material,"  or  to  be  "filed"  with  the 
Commission  or  subject  to  Regulation 
14A  or  14C  (17  CFR  240.14a-l  et  seq. 
or  240.14C-1  et  seq.),  other  than  as 
provided  in  this  Item,  or  to  the 
liabilities  of  section  18  of  the  Exchange 
Act  (15  U.S.C.  78r),  except  to  the  extent 
that  the  company  specifically  requests 


that  the  information  be  treated  as 
soliciting  material  or  specifically 
incorporates  it  by  reference  into  a 
document  filed  under  the  Securities  Act 
or  the  Exchange  Act. 

(d)  The  information  required  by 
paragraphs  (a)  and  (b)  of  this  Item  need 
not  be  provided  in  any  filings  other  than 
a  registrant  proxy  or  information 
statement  relating  to  an  annual  meeting 
of  security  holders  at  which  directors 
are  to  be  elected  (or  special  meeting  or 
written  consents  in  lieu  of  such 
meeting).  Such  information  will  not  be 
deemed  to  be  incorporated  by  reference 
into  any  filing  under  the  Securities  Act 
or  the  Exchange  Act,  except  to  the 
extent  that  the  registrant  specifically 
incorporates  it  by  reference. 

5.  By  amending  §  228.310  by  revising 
the  introductory  text  of  paragraph  (b)  to 
read  as  follows: 

§  228.31 0  (Item  31 0)    Financial  Statements. 

***** 

(b)  Interim  Financial  Statements. 
Interim  financial  statements  may  be 
unaudited;  however,  prior  to  filing, 
interim  financial  statements  included  in 
quarterly  reports  on  Form  10-QSB  (1? 
CFR  249.308b)  must  be  reviewed  by  an 
independent  public  accountant  using 
professional  standards  and  procedures 
for  conducting  such  reviews,  as 
established  by  generally  accepted 
auditing  standards,  as  may  be  modified 
or  supplemented  by  the  Commission.  If, 
in  any  filing,  the  issuer  states  that 
interim  financial  statements  have  been 
reviewed  by  an  independent  public 
accountant,  a  report  of  the  accountant 
on  the  review  must  be  filed  with  the 
interim  financial  statements.  Interim 
financial  statements  shall  include  a 
balance  sheet  as  of  the  end  of  the 
issuer's  most  recent  fiscal  quarter  and 
income  statements  and  statements  of 
cash  flows  for  the  interim  period  up  to 
the  date  of  such  balance  sheet  and  the 
comparable  period  of  the  preceding 
fiscal  year. 

PART  229-STANDARD 
INSTRUCTIONS  FOR  RUNG  FORMS 
UNDER  SECURITIES  ACT  OF  1933, 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  ENERGY  POUCY  AND 
CONSERVATION  ACT  OF  1975— 
REGULATION  S-K 

6.  The  authority  citation  for  part  229 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77ti,  77t,  77g,  77h,  77j. 
77lc,  77s,  77Z-2.  77aa{25),  77aa(26},  77ddd, 
77eee,  77ggg.  77hhh,  77iii.  77jjj,  77nnn, 
77sss,  78c,  78i,  78j,  781,  78m.  78n.  78o.  78u- 
5.  78w.  7811(d),  79e,  79n.  79t,  80a-8.  80a-29, 
80a-30,  80a-37,  80b-ll,  unless  otherwise 
noted. 
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7.  By  adding  §  229.306  to  read  as 
follows: 

S  229.306  (Itam  306)    Audtt  committM 
rvport 

(a)  The  audit  conunittee  must  state 
whether: 

(1)  The  audit  conunittee  has  reviewed 
and  discussed  the  audited  financial 
statements  with  management; 

(2)  The  audit  committee  has  discussed 
with  the  independent  auditors  the 
matters  required  to  be  discussed  by  SAS 
61 ,  as  may  be  modified  or 
supplemented; 

(3)  The  audit  committee  has  received 
the  written  disclosiues  and  the  letter 
from  the  independent  accountants 
required  by  Independence  Standards 
Board  Standard  No.  1  (Independence 
Standards  Board  Standard  No.  1, 
Independence  Discussions  with  Audit 
Committees),  as  may  be  modified  or 
supplemented,  and  has  discussed  with 
the  independent  accountant  the 
independent  accountant's 
independence;  and 

(4)  Based  on  the  review  and 
discussions  referred  to  in  paragraphs 
(a)(l}  through  (a)(3]  of  this  Item, 
anjrthing  that  has  come  to  the  attention 
of  the  members  of  the  audit  conunittee 
that  caused  the  audit  committee  to 
believe  that  the  audited  financial 
statements  included  in  the  company's 
Annual  Report  on  Form  10-K  (17  CFR 
249.310]  for  the  year  then  ended  contain 
an  untrue  statement  of  a  material  fact  or 
omit  to  state  a  material  fact  necessary  to 
make  the  statements  made,  in  light  of 
the  circiunstances  under  which  they 
were  made,  not  misleading. 

(b)  The  name  of  each  member  of  the 
company's  audit  committee  (or,  in  the 
absence  of  an  audit  committee,  the 
board  committee  performing  equivalent 
functions  or  the  entire  board  of 
directors)  must  appear  below  the 
disclosiue  required  by  this  Item. 

(c)  The  information  required  by 
paragraphs  (a)  and  (b)  of  this  Item  shall 
not  be  deemed  to  be  "soliciting 
material,"  or  to  be  "filed"  with  the 
Commission  or  subject  to  Regulation 
14A  or  14C  (17  CFR  240.14a-l  et  seq. 
or  24G.14C-1  et  seq.),  other  than  as 
provided  in  this  Item,  or  to  the 
liabilities  of  section  18  of  the  Exchange 
Act  (15  U.S.C.  78r),  except  to  the  extent 
that  the  company  specifically  requests 
that  the  information  be  treated  as 
soliciting  material  or  specifically 
incorporates  it  by  reference  into  a 
document  filed  imder  the  Securities  Act 
or  the  Exchange  Act. 

(d)  The  information  required  by 
paragraphs  (a)  and  (b)  of  this  Item  need 
not  be  provided  in  any  filings  other  than 
a  registrant  proxy  or  information 


statement  relating  to  an  annual  meeting 
of  security  holders  at  which  directors 
are  to  be  elected  (or  special  meeting  or 
written  consents  in  lieu  of  such 
meeting).  Such  information  will  not  be 
deemed  to  be  incorporated  by  reference 
into  any  filing  under  the  Securities  Act 
or  the  Exchange  Act,  except  to  the 
extent  that  the  registrant  specifically, 
incorporates  it  by  reference. 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

8.  The  authority  citation  for  part  240 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  77c,  77d,  77g,  77j, 
77s,  77Z-2,  77eee,  77ggg,  77nnn,  77sss.  77ttt, 
78c.  78d,  78f,  78i,  78j,  78J-1.  78k.  78k-l.  781, 
78in,  78n,  78o,  78p,  78q,  78s,  78u-5.  78w, 
78x,  7811(d),  78inm,79q,  79t,  80a-20,  80a-23, 
80a-29,  80a-37,  80b-3,  80b-4  and  80b-ll, 
unless  otherwise  noted. 

•  •         •         *         • 

9.  By  amending  §  240.14a-101  by 
adding  paragraph  (3)  to  Item  7(e)  to  read 
as  follows: 

§  240. 1 48-1 01    Schedule  1 4A.  Infonnaftion 
required  In  proxy  etatemenL 

•  •        *        •        • 

Item  7.  Directors  and  executive  officers. 

•  *  « 

(e)*  *  • 

(3)  If  the  registrant  has  an  audit  conunittee: 

(i)  Provide  the  information  required  by 
Item  306  of  RegulaUon  S-K  (17  CFR  229.306). 

(ii)  State  whether  the  company's  audit 
committee  has  adopted  a  written  charter. 

(iii)  Include  a  copy  of  the  written  charter, 
if  any,  as  an  appendix  to  the  company's 
proxy  statement  unless  a  copy  has  been 
included  as  an  appendix  to  the  company's 
proxy  statement  within  the  company's  past 
three  fiscal  years. 

(iv)(A)  For  companies  whose  secivities  are 
listed  on  the  New  York  Stock  Exchange 
("NYSE")  or  American  Stock  Exchange 
("AMEX")  or  quoted  on  Nasdaq,  if  the 
company's  Board  determines  in  accordance 
with  the  requirements  of  section  303.02(D)  of 
the  NYSE's  listing  standards,  section 
121(B)(b](ii)  of  the  AMEX's  listing  standards, 
or  section  4310{c)(26)(B)(ii)  or  4460(d)(2)(B) 
of  the  National  Association  of  Securities 
Dealers'  ("NASD")  listing  standards,  as 
applicable  and  as  may  be  modified  or 
supplemented,  to  appoint  one  director  to  the 
audit  committee  who  is  not  independent  (as 
independence  is  defined  in  Sections 
303.01(B)(2)(a)  and  (3)  of  the  NYSE's  listing 
standards,  section  121(A)  of  the  AMEX's 
listing  standards,  or  Rule  4200(a)(15)  of  the 
NASD's  listing  standards,  as  applicable  and 
as  may  be  modified  or  supplemented), 
disclose  the  nature  of  the  relationship  that 
makes  that  individual  not  independent  and 
the  reasons  for  the  Board's  determination. 
Small  business  issuers  are  not  required  to 
comply  with  this  paragraph  (e)(3)(iv)(A). 

(B)  For  companies,  including  small 
business  issuers,  whose  securities  are  not 
listed  on  the  NYSE  or  AMEX  or  quoted  on 


Nasdaq,  disclose  whether,  if  the  company  has 
an  audit  committee,  the  members  are 
independent.  In  determining  whether  a 
member  is  independent,  the  company  must 
use  the  definition  of  independence  in  section 
303.01(B)(2)(a)  and  (3)  of  the  NYSE's  listing 
standards,  section  121(A)  of  the' AMEX's 
listing  standards  or  Rule  4200(a)(15)  of  the 
NASD's  listing  standards,  as  such  sections 
may  be  modified  or  supplemented,  and  state 
which  of  these  definitions  was  used. 
Whichever  definition  is  chosen  must  be 
applied  consistently  to  all  members  of  the 
audit  committee. 

(v)  The  information  required  by  paragraph 
(e)(3)  of  this  Item  shall  not  be  deemed  to  be 
"soliciting  material,"  or  to  be  "fil6d"  with 
the  Commission  or  subject  to  Regulation  14A 
or  14C  (17  CFR  240.14a-l  et  seq.  or  240.14c- 
1  et  seq.),  other  than  as  provided  in  this  Item, 
or  to  the  liabilities  of  Section  18  of  the 
Exchange  Act  (15  U.S.C.  78r).  except  to  the 
extent  that  the  company  specifically  requests 
that  the  information  be  treated  as  soliciting 
material  or  specifically  incorporates  it  by 
reference  into  a  document  filed  under  the 
Securities  Act  or  the  Exchange  Act.  Such 
information  will  not  be  deemed  to  be 
incorporated  by  reference  into  any  filing 
under  the  Securities  Act  or  the  Exchange  Act, 
except  to  the  extent  that  the  registrant 
specifically  incorporates  it  by  reference. 

(vi)  Investment  companies  registered  under 
the  Investment  Company  Act  of  1940  (15 
U.S.C.  80a-l  et  seq.],  other  than  closed-end 
investment  companies,  need  not  provide  the 
information  required  by  this  paragraph  (e)(3). 
•         •         *         •         * 

By  the  Commission. 

Dated:  October  7, 1999. 
Mai-garet  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  99-26791  Filed  10-13-99;  8:45  am] 
BIUJNQ  CODE  S010-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  11  Dociwt  No.  NJ36-1-196,  FRL- 
6457-2] 

Approval  and  Promulgation  of 
JmplanMntation  Plans;  New  Jarsey; 
NItrogan  OxMas  Budgat  and 
AlkMvanca  Trading  Program 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  proposes  to  conditionally 
approve  New  Jersey's  State 
Implementation  Plan  (SIP)  revision  for 
ozone.  This  SIP  revision  relates  to  New 
Jersey's  portion  of  the  Ozone  Transport 
Commission's  September  27, 1994 
Memorandum  of  Understanding,  which 
includes  a  regional  nitrogen  oxides 
budget  and  allowance  (NOx  Budget) 
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trading  program  that  will  significantly 
reduce  NOx  emissions  generated  within 
the  Ozone  Transport  Region.  Today's 
action  proposes  a  conditional  approval 
of  New  Jersey's  regulations  which 
implement  Phase  II  and  Phase  III  of  the 
NOx  Budget  Trading  Program  to  reduce 
NOx.  and  intends  to  help  meet  the 
national  anibient  air  quality  standard  for 
ozone.  However,  if  New  Jersey  corrects 
the  deficiency  discussed  in  today's 
proposed  action  between  the  time  of 
today's  proposed  action  and  a  final 
rulemaking  action,  and  the  correction  is 
consistent  with  EPA's  findings  as 
discussed  below,  EPA  proposes  full 
approval  of  New  Jersey's  NOx  Budget 
Trading  Program. 
DATES:  EPA  must  receive  written 
comments  on  or  before  November  15, 
1999. 

ADDRESSES:  Address  all  comments  to: 
Raymond  Werner,  Acting  Chief,  Air 
Programs  Branch,  Environmental 
Protection  Agency,  Region  II  Office,  290 
Broadway,  25th  Floor,  New  York,  New 
York  10007-1866. 

Copies  of  the  state  submittal  and 
supporting  dociunents  are  available  for 
inspection  during  normal  business 
hours,  at  the  following  addresses: 
Environmental  Protection  Agency, 
Region  11  Office,  Air  Programs  Branch, 
290  Broadway,  25th  Floor,  New  York, 
New  York  10007-1866. 
New  Jersey  Department  of 
Enviroiunental  Protection,  Office  of 
Air  Quality  Management,  Bureau  of 
Air  Quality  Planning,  401  East  State 
Street,  CN418,  Trenton,  New  Jersey 
08625. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Ruvo,  Air  Programs  Branch, 
Environmental  Protection  Agency 
Region  II,  290  Broadway,  25th  Floor, 
New  York,  New  York  10007-1866,  (212) 
637-4014. 
SUPPLEMENTARY  INFORMATION: 

Overview 

The  Environmental  Protection  Agency 
(EPA)  proposes  to  conditionally  approve 
the  New  Jersey  State  Department  of 
Enviroiunental  Protection's  (New 
Jersey's)  Nitrogen  Oxides  Budget  and 
Allowance  (NOx  Budget)  Trading 
Program. 

The  following  table  of  contents 
describes  the  format  for  this 
SUPPLEMENTARY  INFORMATION  section: 

EPA's  Action 

What  Action  is  EPA  Proposing  Today? 

Why  is  EPA  Proposing  this  Action? 

What  is  a  Budget  and  Allowance  Trading 
Program? 

What  is  EPA's  Proposed  Condition  for 
Approval? 

How  can  New  Jersey  Get  Full  Approval  for 
Their  Program? 


What  Guidance  did  EPA  Use  to  Evaluate 

New  Jersey's  Program? 
What  is  EPA's  Evaluation  of  New  Jersey's 

Program? 
New  Jersey's  NOx  Budget  Trading  Program 
What  is  the  Ozone  Transport  Commission's 

Memorandum  of  Understanding  (OTC 

MOU)? 
Which  SUtes  Signed  the  OTC  MOU? 
What  Does  the  OTC  MOU  Require? 
How  Did  States  Meet  the  OTC  MOU? 
How  Did  New  Jersey  Meet  the  OTC  MOU? 
How  Does  New  Jersey's  Program  Protect 

the  Environment? 
How  Will  New  Jersey  and  EPA  Enforce  the 

Program? 
When  Did  New  Jersey  Propose  and  Adopt 

the  Program? 
When  Did  New  Jersey  Submit  the  Program 

to  EPA  and  What  Did  it  Include? 
What  Other  Significant  Items  Relate  to 

New  Jersey's  Program? 
Conclusion 
Administrative  Requirements 

EPA's  Action 

What  Action  Is  EPA  Proposing  Today? 

EPA  proposes  to  conditionally 
approve  a  revision  to  New  Jersey's 
ozone  State  Implementation  Plan  (SIP) 
which  New  Jersey  submitted  to  EPA  on 
April  26, 1999.  This  SIP  revision  relates 
to  New  Jersey's  new  Subchapter  31 
"NOx  Budget  Program"  regulation  for 
New  Jersey's  NOx  Budget  Trading 
Program. 

Why  Is  EPA  Proposing  this  Action? 

EPA  is  proposing  this  action  to: 

•  Give  you  the  opportunity  to  submit 
written  comments  on  EPA's  proposed 
action,  as  discussed  in  the  DATES  and 
ADDRESSES  sections. 

•  Fulfill  New  Jersey's  and  EPA's 
requirements  under  the  Clean  Air  Act 
(the  Act). 

•  Make  New  Jersey's  NOx  Budget 
Trading  Program  federally-enforceable 
and  available  for  credit  toward  the 
attainment  SIP. 

What  Is  a  Budget  and  Allowance 
Tmding  Program? 

Air  emissions  trading  uses  market 
forces  to  reduce  the  overall  cost  of 
compliance  for  sources,  such  as  a  power 
plant,  while  maintaining  emission 
reductions  and  environmental  benefits. 
One  type  of  market-based  program  is  an 
emissions  budget  and  allowance  trading 
program,  also  commonly  referred  to  as 
a  cap  and  trade  program. 

In  a  budget  and  allowance  trading 
program,  the  state  or  EPA  set  a 
regulatory  limit,  or  budget,  on  mass 
emissions  from  a  specific  group  of 
sources.  The  state  or  EPA  assigns  or 
allocates  allowances  to  the  sources, 
authorizing  emissions  up  to  the  level  of 
the  budget.  Sources  may  sell  or  trade 
allowances  with  other  sources,  cost- 


effectively  complying  with  the  budget. 
The  budget  limits  the  total  number  of 
allocated  allowances.  The  total  effect  is 
to  reduce  emissions.  An  example  of  a 
budget  and  allowance  trading  program 
is  EPA's  Acid  Rain  Program  for  reducing 
sulfur  dioxide  emissions. 

What  Is  EPA 's  Proposed  Condition  for 
Approval? 

EPA  proposes  to  condition  its 
approval  of  New  Jersey's  NOx  Budget 
Trading  Program  on  New  Jersey 
including  a  definition  of  a  violation  and 
of  the  days  of  a  violation  which  more 
fully  comports  with  the  other  state  rules 
and  EPA's  guidance. 

Originally,  New  Jersey  proposed 
amendments  to  Subchapter  3  for  the 
NOx  Budget  Trading  Program  which 
included  defining  a  violation  and  for 
determining  the  number  of  days  of  a 
violation  in  order  to  determine  civil  and 
criminal  penalties.  These  provisions 
stated: 

•  Each  ton  of  excess  emissions  is  a 
separate  violation 

•  For  purposes  of  determining  the 
niunber  of  days  of  a  violation,  each  day 
in  the  control  period  (153  days),  where 
there  are  any  excess  emissions, 
constitutes  a  day  in  violation,  imless  the 
source  can  demonstrate  a  lesser  number 
of  days,  to  the  State's  satisfaction. 

However,  in  response  to  comments  on 
the  proposal.  New  Jersey  reserved  these 
provisions  when  it  adopted  Subchapter 
31  on  June  17, 1998.  In  the  adoption 
documents.  New  Jersey  said  it  would 
propose  another  amendment  to  clarify 
these  provisions  for  defining  violations. 

The  absence  of  these  provisions  in 
New  Jersey's  adopted  NOx  Budget  rule 
creates  uncertainty  about  how  the  State 
will  define  a  violation  and  determine 
the  number  of  days  of  a  violation  should 
a  source  not  hold  enough  allowances  as 
of  the  allowance  transfer  deadline.  The 
other  states  in  the  Ozone  Transport 
Commission  (OTC)  included  similar 
provisions  in  their  adopted  rules.  Since 
the  NOx  Budget  Program  is  a  regional 
program,  each  state  rule  must  be 
substantively  consistent  with  the  other 
state  rules,  in  order  to  ensure  an 
allowance  in  one  state  has  the  same 
value  as  an  allowance  in  another  state. 

This  area  of  New  Jersey's  NOx  Budget 
Program  does  not  fully  satisfy  EPA's 
guidance  for  providing  enforcement  . 
mechanisms.  New  Jersey  must  revise 
Subchapter  3  and/or  31  to  incorporate 
the  provisions  for  defining  a  violation 
and  determining  the  niunber  of  days  of 
a  violation  should  a  source  not  hold 
enough  allowances  as  of  the  allowance 
transfer  deadline.  Correcting  this 
deficiency  will  clarify  any  confusion  in 
how  the  State  defines  a  violation  and 
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will  help  to  ensiire  consistency  within 
the  regional  NOx  Budget  Trading 
Program. 

How  Can  New  Jersey  Get  Full  Approval 
for  Their  Program? 

EPA  proposes  a  conditional  approval 
of  New  Jersey's  NOx  Budget  Trading 
Program  due  to  the  deficiency  discussed 
in  the  "What  is  EPA's  Proposed 
Condition  for  Approval?"  section.  EPA 
informed  New  Jersey  of  the  deficiency 
in  a  July  8, 1999  letter.  In  a  July  29. 1999 
letter,  New  Jersey  committed  to 
correcting  the  deficiency  within  one 
year  of  EPA's  final  action. 

To  achieve  full  approval,  New  Jersey 
must  correct  the  deficiency  and  submit 
it  to  EPA  within  one  year  of  EPA's  final 
action  on  New  Jersey's  NOx  Budget 
Trading  Program  SIP  revision.  However, 
if  New  Jersey  corrects  the  deficiency 
between  the  time  of  today's  proposed 
action  and  a  final  rulemaking  action, 
and  the  correction  is  consistent  with 
EPA's  findings  as  discussed  earlier,  EPA 
proposes  full  approval  of  New  Jersey's 
NOx  Budget  Trading  Program.  EPA  will 
consider  all  information  submitted  prior 
to  any  final  rulemaking  action  as  a 
supplement  or  amendment  to  the  April 
26, 1999  submittal. 

What  Guidance  Did  EPA  Use  To 
Evaluate  New  Jersey's  Program? 

In  1994,  EPA  issued  Economic 
Incentive  Program  (EIP)  rules  and 
guidance  (40  CFR  part  51,  subpart  U), 
that  outlines  requirements  for 
establishing  EIPs  in  cases  where  the  Act 
requires  States  adopt  EIPs  to  meet  the 
ozone  and  carbon  monoxide  standards 
in  designated  nonattainment  areas. 
There  is  no  requirement  for  New  Jersey 
to  submit  an  EIP.  However,  since 
subpart  U  also  contains  guidance  on  the 
development  of  voluntary  EIPs,  New 
Jersey  followed  the  EIP  guidance  in  the 
development  and  submittal  of  its  NOx 
Budget  Trading  Program. 

EPA  evaluated  New  Jersey's  NOx 
Budget  Trading  Program  to  determine 
whether  the  Program  meets  the  SIP 
requirements  described  in  section  110  of 
the  Act.  EPA  also  evaluated  the  Program 
using  the  EIP  of  1994  as  guidance  for 
voluntary  EIPs,  in  coordination  with 
other  guidance  docimients. 

What  Is  EPA's  Evaluation  of  New 
Jersey's  Program? 

EPA  determined  New  Jersey's  new 
Subchapter  31  regulation  for  New 
Jersey's  NOx  Budget  Trading  Program  is 
consistent  with  EPA's  guidance,  except 
for  the  deficiency  discussed  in  the 
"What  is  EP4's  Proposed  Condition  for 
Approval?"  section.  Specifically,  New 
Jersey's  NOx  Budget  Trading  Program  is 


consistent  with  EPA's  EIP  guidance  of 
1994. 

New  Jersey's  Subchapter  31  contains 
provisions  for  definitions,  program 
applicability,  opt-ins,  interface  with  the 
emission  offset  program  and  the  open 
market  emissions  trading  program, 
annual  allowance  allocation,  claims  for 
incentive  allowances,  permitting, 
allowance  transfer,  allowance  banking, 
early  reduction  credits,  the  NOx 
Allowance  Tracking  System, 
monitoring,  recordkeeping,  reporting, 
end-of-season  reconciliation, 
compliance  certification,  excess 
emissions  deduction,  the  program  audit, 
and  guidance  docujoaents  incorporated 
by  reference  and  penalties. 

Given  the  documentation  in  the  SIP 
submittal  and  tbe  provisions  of  New 
Jersey's  NOx  Budget  Trading  Program, 
and  New  Jersey's  commitment  for  a 
periodic  program  audit,  EPA 
determined  that  New  Jersey  will 
continue  to  meet  the  reasonable  further 
progress  and  SIP  attainment 
requirements. 

A  Technical  Support  Docimient 
(TSD),  prepared  in  support  of  this 
proposed  action,  contains  the  full 
description  of  New  Jersey's  submittal 
and  EPA's  evaluation.  A  copy  of  the 
TSD  is  available  upon  request  from  the 
EPA  Regional  Office  listed  in  the 
ADDRESSES  section. 

New  Jersey's  NOx  Budget  Trading 
Program 

What  Is  the  Ozone  Transport 
Commission's  Memorandum  of 
Understanding? 

The  Ozone  Transport  Commission 
(OTC)  adopted  a  Memorandimi  of 
Understanding  (MOU)  on  September  27, 
1994,  which  committed  the  signatory 
states  to  the  development  and  proposal 
of  a  region-wide  reduction  in  NOx 
emissions,  with  one  phase  of  reductions 
by  1999  and  another  phase  of  reductions 
by  2003.  Since  the  Act  required 
reasonably  available  control  technology 
(RACT)  to  reduce  NOx  emissions  by 
May  of  1995,  the  OTC  MOU  refers  to  the 
reduction  in  NOx  emissions  by  1999  as 
Phase  n  and  the  reduction  in  NOx 
emissions  by  2003  as  Phase  m. 

Which  States  Signed  the  OTC  MOU? 

The  OTC  states  include  Maine,  New 
Hampshire,  Vermont,  Massachusetts, 
Connecticut,  Rhode  Island,  New  York, 
New  Jersey,  Pennsylvania,  Maryland, 
Delaware,  the  northern  counties  of 
Virginia  and  the  District  of  Columbia. 
All  of  the  OTC  jurisdictions,  with  the 
exception  of  the  Commonwealth  of 
Virginia,  signed  the  September  27, 1994 
MOU. 


What  Does  the  OTC  MOU  Require? 

The  OTC  MOU  requires  a  reduction  in 
ozone  season  (May  1  to  September  30} 
NOx  emissions  from  utility  and  large 
industrial  combustion  facilities  wiUiin 
the  Ozone  Transport  Region.  This 
reduction  furthers  the  effort  to  achieve 
the  health-based  national  ambient  air 
quality  standard  for  ozone.  In  the  MOU, 
the  O'TC  states  agreed  to  propose 
regulations  for  the  control  of  NOx 
emissions  according  to  the  following 
guidelines: 

•  The  level  of  required  NOx 
reductions  is  from  a  1990  baseline 
emissions  level. 

•  The  reduction  would  vary  by 
location,  or  zone,  and  use  a  two-phase 
region-wide  trading  program. 

•  The  reduction  required  by  May  1, 
1999  is  the  less  stringent  of  the 
following: 

a.  The  affected  facilities  in  the  inner 
zone  will  reduce  their  NOx  emission 
rate  by  65%  from  the  1990  baseline,  or 
emit  NOx  at  a  rate  no  greater  than  0.20 
pounds  per  million  Btu. 

b.  The  affected  facilities  in  the  outer 
zone  will  reduce  their  NOx  emission 
rate  by  55%  from  the  1990  baseline,  or 
emit  NOx  at  a  rate  no  greater  than  0.20 
pounds  per  million  Btu. 

•  The  reduction  required  by  May  1, 
2003  is  the  less  stringent  of  the 
following: 

c.  The  affected  facilities  in  the  inner 
and  outer  zones  will  reduce  their  NOx    . 
emission  rate  by  75%  from  the  1990 
baseline,  or  emit  NOx  at  a  rate  no 
greater  than  0.15  pounds  per  million 
Btu. 

d.  The  affected  facilities  in  the 
northern  zone  will  reduce  their  NOx 
emission  rate  by  55%  from  the  1990 
baseline,  or  emit  NOx  at  a  rate  no 
greater  than  0.20  poimds  per  million 
Btu. 

The  inner  zone  consists  of  all 
contiguous  moderate  and  above 
nonattaiimient  areas  in  the  OTC,  except 
those  located  in  Maine.  The  outer  zone 
consists  of  the  remainder  of  the  OTC, 
except  the  northern  zone.  The  northern 
zone  consists  of  Maine,  Vermont  and 
New  Hampshire  (except  for  its  moderate 
and  above  nonattainment  areas)  and  the 
northeastern  attainment  portion  of  New 
York. 

New  Jersey  must  meet  the 
requirements  for  the  inner  zone. 

How  Did  States  Meet  the  OTC  MOU? 

First,  after  consideration  of  the 
reductions  required  in  the  OTC  MOU, 
the  OTC  States  developed  a  1990 
baseline  emission  level  and  the 
emission  budgets  for  1999  and  2003. 
The  NOx  Budget  Trading  Program  caps 
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NOx  emissions  in  the  Ozone  Transport 
Region  at  219.000  tons  in  1999  and 
143,000  tons  in  2003,  less  than  half  of 
the  1990  baseline  emission  level  of 
490,000  tons. 

Then,  the  OTC  charged  a  Task  Force 
of  representatives  from  the  OTC  States, 
organized  through  the  Northeast  States 
for  Coordinated  Air  Use  Management 
(NESCAUM)  and  the  Mid-AUantic 
Regional  Air  Management  Association 
(MARAMA),  with  the  task  of  developing 
a  model  rule  to  implement  the  program 
defined  by  the  OTC  MOU.  During  1995 
and  1996,  the  NESCAUM/MARAMA 
NOx  Budget  Task  Force  worked  with 
EPA,  as  well  as  representatives  from 
industry,  utilities,  and  environmental 
groups,  and  developed  a  model  rule  as 
a  template  for  OTC  states  to  adopt  their 
own  rules  to  implement  the  OTC  MOU. 
EPA's  EIP  rules  formed  the  general 
regulatory  framework  for  the  model 
rule.  The  OTC  issued  the  model  rule  on 
May  1, 1996.  The  model  rule  was 
intended  to  be  used  by  the  OTC  states 
to  implement  the  Phase  II  reductions 
called  for  in  the  MOU.  The  model  rule 
does  not  specifically  include  the 
implementation  of  Phase  III. 

"  How  Did  New  Jersey  Meet  the  OTC 
MOU? 

In  accordance  and  consistent  with  the 
NESCAUM/MARAMA  NOx  Budget 
model  rule  issued  in  May  1996,  New 
Jersey  developed  their  regulation,  new 
Subchapter  31  "NOx  Budget  Program." 

Subchapter  31  includes  reduction 
requirements  to  implement  Phase  n  and 
Phase  ni  of  the  OTC's  MOU.  The 
regulation  includes  provisions  for  a 
regional  NOx  Budget  Trading  Program, 
and  estabUshes  procediu^s  for  defining 
NOx  emission  allowances  for  each  NOx 
control  period  beginning  May  1, 1999 
through  the  NOx  control  period  endipg 
September  30,  2002  (Phase  C),  and  for 
each  NOx  control  period  beginning  May 
1,  2003  and  thereafter  (Phase  HI).  New 
Jersey's  SIP  submittal  identifies  the 
budget  sources  and  their  initial  NOx 
allowance  allocations. 

How  Does  New  Jersey's  Program  Protect 
the  Environment? 

Specific  to  New  Jersey,  the  NOx    - 
Budget  Program  will  result  in  NOx 
emissions  reductions  during  the  ozone 
season  of  close  to  80%  between  1990 
and  2003  frtim  applicable  sources.  In 
1990,  NOx  emissions  from  NOx  Budget 
sources  totaled  more  than  46,500  tons 
during  the  ozone  season.  In  1995, 
following  New  Jersey's  NOx  RACT 
rules,  emissions  of  NOx  were  reduced  to 
about  21,200  tons  during  the  ozone 
season.  The  adopted  NOx  Budget 
Program  rules  will  further  reduce  NOx 


emissions  to  17,300  and  8,200  tons 
during  the  ozone  season  in  1999  and 
2003,  respectively. 

In  addition  to  contributing  to 
attainment  of  the  ozone  standard, 
decreases  of  NOx  emissions  will  also 
likely  help  improve  the  environment  in 
several  important  ways.  On  a  national 
scale,  decreases  in  NOx  emissions  will 
also  decrease  acid  deposition,  nitrates  in 
drinking  water,  excessive  nitrogen 
loadings  to  aquatic  and  terrestrial 
ecosystems,  and  ambient  concentrations 
of  nitrogen  dioxide,  particulate  matter 
and  toxics.  On  a  global  scale,  decreases 
in  NOx  emissions  will,  to  some  degree, 
reduce  greenhouse  gases  and 
stratospheric  ozone  depletion. 

How  Will  New  Jersey  and  EPA  Enforce 
the  Program? 

Under  New  Jersey's  NOx  Budget 
Trading  Program,  New  Jersey  allocates 
allowances  to  budget  sources.  Each 
allowance  permits  a  source  to  emit  one 
ton  of  NOx  during  the  seasonal  control 
period.  For  each  ton  of  NOx  discharged 
in  a  given  control  period,  EPA  will 
remove  one  allowance  from  the  soiutie's 
allowance  account.  The  source,  or  any 
other  source  will  never  use  this 
allowance  again  for  compliance.  This  is 
known  as  a  retirement  of  the  allowance. 

Allowances  may  be  bought,  sold,  or 
banked.  Unused  allowances  may  be 
banked  for  future  use,  with  limitation. 
Each  budget  source  must  comply  with 
the  program  by  demonstrating  at  the  end 
of  each  control  period  that  actual 
emissions  do  not  exceed  the  amoimt  of 
allowances  held  for  that  period. 
However,  regardless  of  the  nimiber  of 
allowances  a  source  holds,  it  cannot 
emit  at  levels  that  would  violate  other 
federal  or  state  limits,  for  example, 
RACT,  new  source  performance 
standards,  or  Title  fv. 

The  State  and  EPA  will  determine 
compliance  by  ensiuing  that  allowances 
held  by  a  source  at  the  end  of  each 
control  period  meet  or  exceed  the 
emissions  for  that  source  for  the  given 
control  period.  Source  nwners  shall 
monitor  emissions  by  certified 
monitoring  systems  and  must  report 
resulting  data  to  EPA.  Violations  are 
also  possible  for  not  adhering  to 
monitoring,  reporting  and  record 
keeping  requirements.  However,  as 
discussed  in  the  "What  is  EPA's 
Proposed  Condition  for  Approval?" 
section,  the  missing  provisions  in  New 
Jersey's  Program  limit  the  ability  of  New 
Jersey  and  EPA  to  enforce  the  Program. 

Lastly,  the  federally-enforceable 
operating  permits  for  budget  sources 
contain  the  applicable  requirements  of 
the  NOx  Budget  Program. 


When  Did  New  Jersey  Propose  and 
Adopt  the  Program? 

New  Jersey  proposed  their  NOx 
Budget  Trading  Program  on  September 
15, 1997  and  held  a  public  hearing  on 
October  17, 1997.  New  Jersey  requested 
public  comments  by  November  24, 
1997.  New  Jersey  adopted  the  NOx 
Budget  Trading  Program  on  Jime  17, 
1998  with  an  operative  date  of  August 
16,  1998. 

When  Did  New  Jersey  Submit  the 
Progmm  to  EPA  and  What  Did  it 
Include? 

New  Jersey  submitted  its  NOx  Budget 
Trading  Program  SIP  revision  to  EPA  on 
April  26,  1999.  EPA  determined  the 
submittal  administratively  and 
technically  complete  on  June  18,  1999. 

New  Jersey's  NOx  Budget  Trading 
Program  SIP  revision  included  the 
following  elements: 

•  New  Subchapter  31 

•  Amended  Subchapter  3 

•  Copies  of  monitoring  guidance  and 
energy  efficiency  protocol  to  incorporate 
by  reference 

•  Allowance  allocation  file  for  1999 
and  explanation  of  allocation 
methodology,  as  supporting 
information. 

What  Other  Sigfiificant  Items  Relate  to 
New  Jersey's  Program? 

•  New  Jersey's  NOx  Budget  Trading 
Program  SIP  revision  also  fulfills  the 
State's  commitments  to  adopt  the  NOx 
Budget  Program  with  respect  to  the 
Alternative  Ozone  Attainment 
Demonstration  submittals  sent  to  EPA 
on  December  31,  1996  and  August  31, 
1998. 

•  New  Jersey's  Subchapter  31 
contains  NOx  emissions  budget  and 
allojation  schemes  for  1999  through  the 
ozone  season  of  2002  (Phase  II).  and  for 
the  ozone  season  of  2003  and  beyond 
(Phase  III)  of  the  OTC  NOx  Budget 
Program.  Therefore,  Subchapter  31 
satisfies  New  Jersey's  obligations  imder 
the  OTC  MOU  to  make  specific 
additional  NOx  reductions  by  May  1, 
2003  and  continue  to  make  reductions 
thereafter.  Additionally,  New  Jersey's 
attainment  demonstrations  will  rely  on 
the  NOx  reductions  associated  with  the 
OTC  program  in  2003  and  beyond  to 
achieve  attainment  with  the  one  hour 
ozone  standard.  In  its  current  form, 
except  for  the  deficiency  discussed  in 
the  "What  is  EPA's  Proposed  Condition 
for  Approval?"  section,  Subchapter  31  is 
approvable  for  1999,  2000.  2001,  2002 
and  2003  and  thereafter. 

In  September  1998,  EPA  issued  the 
final  Regional  Transport  of  Ozone  Rule 
("NOx  SIP  Call")  requiring  22  eastern 
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States  and  the  District  of  Columbia  to 
submit  SIP'S  to  address  the  regional 
transport  of  ground-level  ozone  through 
reductions  in  NOx.  New  Jersey  did  not 
submit  the  April  26, 1999  SIP  revision 
for  Subchapter  31  to  satisfy  the 
requirements  of  the  NOx  SIP  Call. 
Therefore,  in  order  to  meet  EPA's  NOx 
SIP  Call,  New  Jersey  will  need  to  submit 
an  additional  SIP  revision  that 
establishes  the  NOx  caps  for  the  State 
during  2003  and  beyond,  but  New 
Jersey's  Phase  ni  limits  may  be 
equivalent  to  the  SIP  Call  limits. 

Concliuion 

EPA  proposes  a  conditional  approval 
of  New  Jersey's  NOx  Budget  Tracfing 
Program  due  to  the  deficiency  discussed 
in  the  "What  is  EPA's  Proposed 
Condition  for  Approval?"  section.  In  a 
July  29, 1999  letter.  New  Jersey 
committed  to  correcting  the  deficiency 
within  one  year  of  EPA's  final  action. 

To  achieve  full  approval.  New  Jersey 
must  correct  the  deficiency  and  submit 
it  to  EPA  within  one  year  of  EPA's  final 
action  on  New  Jersey's  NOx  Budget 
Trading  Program  SIP  revision.  However, 
if  New  Jersey  corrects  the  deficiency 
between  the  time  of  today's  proposed 
action  and  a  final  rulemaking  action, 
and  the  correction  is  consistent  with 
EPA's  findings  as  discussed  earlier,  EPA 
proposes  full  approval  of  New  Jersey's 
NOx  Budget  Trading  Program. 

EPA  requests  public  comment  on  the 
issues  discussed  in  today's  action.  EPA 
will  consider  all  public  comments 
before  taking  final  action.  Interested 
parties  may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA  Regional 
office  listed  in  the  ADDRESSES  section. 

Administrative  Requirements 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  review  under  Executive 
Order  (E.O.)  12866,  entitled  "Regulatory 
Planning  and  Review." 

Executive  Order  on  Federalism 

Under  E.O.  12875,  EPA  may  not  issue 
a  regiilation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
govenmients.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments,  the  nature  of  their 


concerns,  copies  of  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
^officials  and  other  representatives  of 
state,  local,  and  tribal  govenmients  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

On  August  4, 1999,  President  Clinton 
issued  a  new  executive  order  on 
federalism.  Executive  Order  13132,  [64 
FR  43255  (August  10. 1999),]  which  will 
take  effect  on  November  2, 1999.  In  the 
interim,  the  current  Executive  Order 
12612,  [52  FR  41685  (October  30, 
1987),]  on  federalism  still  applies.  This 
rule  will  not  have  a  substantial  direct 
effect  on  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  12612.  The 
rule  affects  only  one  State,  and  does  not 
alter  the  relationship  or  the  distribution 
of  power  and  responsibilities 
established  in  the  Clean  Air  Act 

Executive  Order  13045 

Protection  of  Children  bom 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  is  not  an  economically 
significant  regulatory  action  as  defined 
by  E.O.  12866,  and  it  does  not  address 
environmental  health  or  safety  risk  that 
would  have  a  disproportionate  effect  on 
children. 

Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 


statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the^nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  E.O.  13084 
requires  EPA  to  develop  an  effective 
process  permitting  elected  officials  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  Or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  Accordingly, 
the  requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
proposed  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  conditional  approvals 
of  SIP  submittals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
does  not  create  any  new  requirements 
but  simply  approve  requirements  that 
the  state  is  already  imposing.  Therefore, 
because  the  Federal  Sn>  approval  does 
not  impose  any  new  requirements,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  wpidd  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 
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If  the  conditional  approval  is 
converted  to  a  disapproval  under 
section  llO(k),  based  on  the  state's 
failure  to  meet  the  commitment,  it  will 
not  affect  any  existing  state 
requirements  applicable  to  small 
entities.  Federal  disapproval  of  the  state 
submittal  does  not  affect  its  state- 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  a  new  Federal  requirement. 
Therefore,  I  certify  that  this  disapproval 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  because  it  does 
not  remove  existing  requirements  nor 
does  it  substitute  a  new  federal 
requirement. 

Unfunded  Mandates 

Under'section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  imiquely 
impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  conditional  approval  action 
does  not  include  a  federal  mandate  that 
may  result  in  estimated  annual  costs  of 
$100  million  or  more  to  either  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector.  This 
federal  action  approves  pre-existing 
requirements  under  State  or  local  law, 
and  imposes  no  new  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

List  of  Subjects  in  40  CFR  Part  52 

Enviroiunental  protection.  Air 
pollution  control,  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  September  30. 1999. 
William  |.  Muszynski, 
Acting  Regional  Administrator,  Region  2. 
[FR  Doc.  99-26855  Filed  10-13-99;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  II  Docket  No.  NY33-1-197,  FRL- 
6457-3] 

Approval  and  Promulgation  of 
Implementation  Plana;  New  York; 
Nitrogen  Oxidea  Budget  and 
Allowance  Trading  Program 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  The  Environmental  Protection 
Agency  proposes  approval  of  New 
York's  State  Implementation  Plan  (SIP) 
revision  for  ozone.  This  SIP  revision 
relates  to  New  York's  portion  of  the 
Ozone  Transport  Commission's 
September  27, 1994  Memorandiun  of 
Understanding,  which  includes  a 
regional  nitrogen  oxides  budget  and  . 
allowance  (NOx  Budget)  trading 
program  that  will  significantly  reduce 
NOx  emissions  generated  within  the 
Ozone  Transport  Region.  Today's  action 
proposes  approval  of  New  York's 
regulations  which  implement  Phase  II  of 
the  NOx  Budget  Trading  Program  to 
reduce  NOx,  and  intends  to  help  meet 
the  national  ambient  air  quality 
standard  for  ozone. 
DATES:  EPA  must  receive  written 
comments  on  ot  before  November  15, 
1999. 

ADDRESSES:  Address  all  comments  to: 
Raymond  Werner,  Acting  Chief,  Air 
Programs  Branch,  Environmental 
Protection  Agency,  Region  n  Office,  290 
Broadway,  25th  Floor,  New  York,  New 
York  10007-1866. 

Copies  of  the  state  submittal  and 
supporting  documents  are  available  for 
inspection  during  normal  business 
hours,  at  the  following  addresses: 
Environmental  Protection  Agency, 

Region  11  Office,  Air  Programs  Branch, 

290  Broadway,  25th  Floor,  New  York, 

New  York  10007-1866. 
New  York  State  Department  of 

Environmental  Conservation,  Division 

of  Air  Resources,  50  Wolf  Road, 

Albany,  New  York  12233. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Ruvo,  Air  Programs  Branch. 
Environmental  Protection  Agency 
Region  II,  290  Broadway,  25th  Floor, 
New  York,  New  York  10007-1866,  (212) 
637-4014. 
SUPPLEMENTARY  INFORMATION: 

Overview 

The  Environmental  Protection  Agency 
(EPA)  proposes  approval  of  the  New 
York  State  Department  of 


Environmental  Conservation's  (New 
York's)  Nitrogen  Oxides  Budget  and 
Allowance  (NOx  Budget)  Trading. 
Program. 

The  following  table  of  contents 
describes  the  format  for  this 
SUPPLEMENTARY  INFORMATION  section: 
EPA's  Action 
What  Action  Is  EPA  Proposing  Today? 
Why  is  EPA  Proposing  this  Action? 
What  is  a  Budget  and  Allowance  Trading 
Program? 
'  What  Guidance  did  EPA  Use  to  Evaluate 
New  York's  Program? 
What  is  EPA's  Evaluation  of  New  Yorlc's 
Program? 
New  York's  NOx  Budget  Trading  Program 
What  is  the  Ozone  Transport  Commission's 
Memorandum  of  Understanding  (OTC 
MOUl? 
Which  States  Signed  the  OTC  MOU? 
What  Does  the  OTC  MOU  Require? 
How  Did  States  Meet  the  OTC  MOU? 
How  Did  New  York  Meet  the  OTC  MOU? 
How  Does  New  York's  Program  Protect  the 

Environment? 
How  Will  New  York  and  EPA  Enforce  the 

Program? 
When  Did  New  York  Propose  and  Adopt 

the  Program? 
When  Did  New  York  Submit  the  Program 

to  EPA  and  What  Did  it  Include? 
What  Other  Significant  Items  Relate  to 
New  York's  Program? 
Conclusion 
Administrative  Requirements 

EPA's  Action 

What  Action  Is  EPA  Proposing  Today? 

EPA  proposes  approval  of  a  revision 
to  New  York's  ozone  State 
Implementation  Plan  (SIP)  which  New 
York  submitted  on  April  29, 1999.  This 
SIP  revision  relates  to  New  York's  new 
Subpart  227-3,  "Pre-2003  Nitrogen 
Oxides  Emissions  Budget  and 
Allowance  Program"  regulation  for  New 
York's  NOx  Budget  Trading  Program. 

Why  Is  EPA  Proposing  This  Action? 

EPA  is  proposing  this  action  to: 

•  Give  you  the  opportunity  to  submit 
written  comments  on  EPA's  proposed 
action,  as  discussed  in  the  DATES  and 
ADDRESSES  sections 

•  Fulfill  New  York's  and  EPA's 
requirements  under  the  Clean  Air  Act 
(the  Act) 

•  Make  New  York's  NOx  Budget 
Trading  Program  federally-enforceable 
and  available  for  credit  toward  the 
attainment  SEP. 

What  Is  a  Budget  and  Allowance 
Tmding  Program? 

Air  emissions  trading  uses  market 
forces  to  reduce  the  overall  cost  of 
compliance  for  soiuces,  such  as  a  power 
plant,  while  maintaining  emission 
reductions  and  environmental  benefits. 
One  type  of  market-based  program  is  an 
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emissions  budget  and  allowance  trading 
program,  also  commonly  referred  to  as 
a  cap  and  trade  program. 

In  a  budget  and  allowance  trading 
program,  the  state  or  EPA  set  a 
regulatory  limit,  or  budget,  on  mass 
emissions  from  a  specific  group  of 
sources.  The  state  or  EPA  assigns  or 
allocates  allowances  to  the  sources, 
authorizing  emissions  up  to  the  level  of 
the  budget.  Sources  may  sell  or  trade 
allowances  with  other  sources,  cost- 
effectively  complying  with  the  budget. 
The  budget  limits  the  total  nimiber  of 
allocated  allowances.  The  total  effect  is 
to  reduce  emissions.  An  example  of  a 
budget  and  allowance  trading  program 
is  EPA's  Acid  Rain  Program  for  reducing 
sulfur  dioxide  emissions. 

What  Guidance  Did  EPA  Use  To 
Evaluate  New  York's  Progmm? 

In  1994,  EPA  issued  Economic 
Incentive  Program  (EIP)  rules  and 
guidance  (40  CFR  part  51,  subpart  U), 
that  outlines  requirements  for 
establishing  EIPs  in  cases  where  the  Act 
requires  States  adopt  EIPs  to  meet  the 
ozone  and  carbon  monoxide  standards 
in  designated  nonattainment  areas. 
There  is  no  requirement  for  New  York 
to  submit  an  EIP.  However,  since 
subpart  U  also  contains  guidance  on  the 
development  of  volimtary  EIPs,  New 
York  followed  the  EIP  guidance  in  the 
development  and  submittal  of  its  NOx 
Budget  Trading  Program. 

EPA  evaluated  New  York's  NOx 
Budget  Trading  Program  to  determine 
whether  the  Program  meets  the  SIP 
requirements  described  in  section  110  of 
the  Act.  EPA  also  evaluated  the  Program 
using  the  EIP  of  1994  as  guidance  for 
voluntary  EIPs,  in  coordination  with 
other  guidance  documents. 

What  Is  EPA's  Evaluation  of  New  York's 
Program? 

EPA  determined  New  York's  new 
Subpart  227-3  regulation  for  New 
York's  NOx  Budget  Trading  Program  is 
consistent  with  EPA's  guidance. 
Specifically,  New  York's  NOx  Budget 
Trading  Program  is  consistent  with 
EPA's  EIP  fiuidance  of  1994. 

New  York's  Subpart  227-3  contains 
provisions  for  definitions,  program 
applicability,  opt-ins,  annual  allowance 
allocation,  permitting,  allowance 
transfer,  allowance  banking,  early 
reduction  credits,  the  NOx  Allowance 
Tracking  System,  monitoring, 
recordkeeping,  reporting,  end-of-season 
reconciliation,  compliance  certification, 
excess  emissions  deduction,  the 
program  audit,  and  penalties. 

Given  the  documentation  in  the  SIP 
submittal  and  the  provisions  of  New 
York's  NOx  Budget  Trading  Program. 


and  New  York's  commitment  for  a 
periodic  program  audit,  EPA 
determined  New  York  will  continue  to 
meet  the  reasonable  further  progress  and 
SIP  attainment  requirements. 

Also,  EPA  has  determined  that  the 
amendments  and  administrative 
changes  made  to  Part  200,  Subpart  227- 
1,  and  Subpart  227-2  are  consistent 
with  Subpart  227-3,  and  EPA's 
guidance. 

A  Technical  Support  Document 
(TSD),  prepared  in  support  of  this 
proposed  action,  contains  the  full 
description  of  New  York's  submittal  and 
EPA's  evaluation.  A  copy  of  the  TSD  is 
available  upon  request  from  the  EPA 
Regional  Office  listed  in  the  ADDRESSES 
section. 

New  York's  NOx  Budget  Trading 
Program 

What  Is  the  Ozone  Transport 
Commission 's  Memorandum  of  * 

Understanding? 

The  Ozone  Transport  Commission 
(OTC)  adopted  a  Memorandum  of 
Understanding  (MOU)  on  September  27, 
1994,  which  committed  the  signatory 
states  to  the  development  and  proposal 
of  a  region-wide  reduction  in  NOx 
emissions,  with  one  phase  of  reductions 
by  1999  and  another  phase  of  reductions 
by  2003.  Since  the  Act  required 
reasonably  available  control  technology 
(RACT)  to  reduce  NOx  emissions  by 
May  of  1995,  the  OTC  MOU  refers  to  the 
reduction  in  NOx  emissions  by  1999  as 
Phase  n  and  the  reduction  in  NOx 
emissions  by  2003  as  Phase  m. 

Which  States  Signed  the  OTC  MOU? 

The  OTC  states  include  Maine,  New 
Hampshire,  Vermont,  Massachusetts, 
Cormecticut,  Rhode  Island,  New  York, 
New  Jersey,  Pennsylvania,  Maryland, 
Delaware,  the  northern  counties  of 
Virginia  and  the  District  of  Columbia. 
Al>of  the  OTC  jurisdictions,  with  the 
exception  of  the  Commonwealth  of 
Virginia,  signed  the  September  27. 1994 
MOU. 

What  Does  the  OTC  MOU  Require? 

The  OTC  MOU  requires  a  reduction  in 
ozone  season  (May  1  to  September  30) 
NOx  emissions  from  utility  and  large 
industrial  combustion  facilities  within 
the  Ozone  Transport  Region.  This 
reduction  furthers  the  effort  to  achieve 
the  health-based  national  ambient  air 
quality  standard  for  ozone.  In  the  MOU, 
the  CrC  states  agreed  to  propose 
regulations  for  the  control  of  NOx 
emissions  according  to  the  following 
guidelines: 

•  The  level  of  required  NOx 
reductions  is  from  a  1990  baseline 
emissions  level 


•  The  reduction  would  vary  by 
location,  or  zone,  and  use  a  two-phase 
region-wide  trading  program 

•  The  reduction  required  by  May  1, 
1999  is  the  less  stringent  of  the 
following: 

a.  The  affected  facilities  in  the  inner 
zone  will  reduce  their  NOx  emission 
rate  by  65%  from  the  1990  baseline,  or 
emit  NOx  at  a  rate  no  greater  than  0.20 
pounds  per  million  Btu 

b.  The  affected  facilities  in  the  outer 
zone  will  reduce  their  NOx  emission 
rate  by  55%  from  the  1990  baseline,  or 
emit  NOx  at  a  rate  no  greater  than  0.20 
pounds  per  million  Btu 

•  The  reduction  required  by  May  1, 
2003  is  the  less  stringent  of  the 
following: 

c.  The  affected  facilities  in  the  iimer 
and  outer  zones  will  reduce  their  NOx 
emission  rate  by  75%  from  the  1990 
baseline,  or  emit  NOx  at  a  rate  no 
greater  than  0.15  poimds  per  million 
Btu 

d.  The  affected  facilities  in  the 
northern  zone  will  reduce  thefr  NOx 
emission  rate  by  55%  from  the  1990 
baseline,  or  emit  NOx  at  a  rate  no 
greater  than  0.20  pounds  per  million 
Btu. 

The  inner  zone  consists  of  all 
contiguous  moderate  and  above 
nonattainment  areas  in  the  OTC,  except 
those  located  in  Maine.  The  outer  zone 
consists  of  the  remainder  of  the  OTC, 
except  the  northern  zone.  The  northern 
zone  consists  of  Maine,  Vermont  and 
New  Hampshire  (except  for  its  moderate 
and  above  nonattainment  areas)  and  the 
northeastern  attainment  portion  of  New 
York. 

New  York  must  meet  the 
requirements  for  the  inner,  outer  and 
northern  zones. 

How  Did  States  Meet  the  OTC  MOU? 

First,  after  consideration  of  the 
reductions  required  in  the  OTC  MOU, 
the  OTC  States  developed  a  1990 
baseline  emission  level  and  the 
emission  budgets  for  1999  and  2003. 
The  NOx  Budget  Trading  Program  caps 
NOx  emissions  in  the  Ozone  Transport 
Region  at  219,000  tons  in  1999  and 
143,000  tons  in  2003,  less  than  half  of 
the  1990  baseline  emission  level  of 
490,000  tons. 

Then,  the  OTC  charged  a  Task  Force 
of  representatives  from  the  OTC  States, 
organized  through  the  Northeast  States 
for  Coordiiukted  Air  Use  Management 
(NESCAUM)  and  the  Mid-Atlantic 
Regional  Air  Management  Association 
(MARAMA),  with  the  task  of  developing 
a  model  rule  to  implement  the  program 
defined  by  the  OTC  MOU.  During  1995 
and  1996,  the  NESCAUM/MARAMA 
NOx  Budget  Task  Force  worked  with 
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EPA,  as  well  as  representatives  from 
industry,  utilities,  and  environmental 
groups,  and  developed  a  model  rule  as 
a  template  for  OTC  states  to  adopt  their 
own  rules  to  implement  the  OTC  MOU. 
EPA's  EIP  rules  formed  the  general 
regulatory  framework  for  the  model 
rule.  The  OTC  issued  the  model  rule  on 
May  1, 1996.  The  model  rule  was 
intended  to  be  used  by  the  OTC  states 
to  implement  the  Phase  II  reductions 
called  for  in  the  MOU.  The  model  rule 
does  not  specifically  include  the 
implementation  of  Phase  m. 

How  Did  New  York  Meet  the  OTC  MOU? 

In  accordance  and  consistent  with  the 
NESCAUM/MARAMA  NOx  Budget 
model  rule  issued  in  May  1996,  New 
York  developed  their  regulation,  new 
Subpart  227-3  "Pre-2003  Nitrogen 
Oxides  Emissions  Budget  and 
Allowance  Program." 

Subpart  227-3  includes  reduction 
requirements  to  implement  Phase  II  of 
the  OTC's  MOU,  The  regulation 
includes  provisions  for  a  regional  NOx 
Budget  Trading  Program,  and 
establishes  NOx  emission  allowances 
for  each  NOx  control  period  beginning 
May  1, 1999  through  the  NOx  control 
period  ending  September  30,  2002 
(Phase  II).  New  York's  SIP  submittal 
identifies  the  budget  soiu-ces  and  their 
initial  NOx  allowance  allocations. 

How  Does  New  York's  Progmm  Protect 
the  Environment? 

Specific  to  New  York,  the  NOx  Budget 
Program  will  result  in  NOx  emissions 
reductions  during  the  ozone  season  of 
46%  between  1990  and  2002  from 
applicable  sources.  In  1990,  NOx 
emissions  from  NOx  Budget  sources 
totaled  more  than  82,000  tons  during 
the  ozone  season.  In  1995,  following 
New  York's  NOx  RACT  rules,  emissions 
of  NOx  were  reduced  to  about  52,300 
tons  during  the  ozone  season.  The 
adopted  NOx  Budget  Program  rules  will 
further  reduce  NOx  emissions  to  46,959 
tons  during  the  ozone  seasons  from 
1999  through  2002.  The  NOx  Budget 
Program  accoimts  for  an  additional  64 
tons  per  day  of  NOx  reductions  beyond 
NOx  RACT  in  1999  and  76  tons  per  day 
in  2002. 

In  addition  to  contributing  to 
attainment  of  the  ozone  standard, 
decreases  of  NOx  emissions  will  also 
likely  help  improve  the  environment  in 
several  important  ways.  On  a  national 
scale,  decreases  in  NOx  emissions  will 
also  decrease  acid  deposition,  nitrates  in 
drinking  water,  excessive  nitrogen 
loadings  to  aquatic  and  terrestrial 
ecosystems,  and  ambient  concentrations 
of  nitrogen  dioxide,  particulate  matter 
and  toxics.  On  a  global  scale,  decreases 


in  NOx  emissions  will,  to  some  degree, 
reduce  greenhouse  gases  and 
stratospheric  ozone  depletion. 

How  Will  New  York  and  EPA  Enforce 
the  Program? 

Under  New  York's  NOx  Budget 
Trading  Program,  New  York  allocates 
allowances  to  budget  sources.  Each 
allowance  permits  a  soiut:e  to  emit  one 
ton  of  NOx  during  the  seasonal  control 
period.  For  each  ton  of  NOx  discharged 
in  a  given  control  period,  EPA  will 
remove  one  allowance  from  the  source's 
allowance  accoimt.  The  sovuce,  or  any 
other  source  will  never  use  this 
allowance  again  for  compliance.  This  is 
known  as  a  retirement  of  the  allowance. 

Allowances  may  be  bought,  sold,  or 
banked.  Unused  allowances  may  be 
banked  for  future  use,  with  limitation. 
Each  budget  source  must  comply  with 
the  program  by  demonstrating  at  the  end 
of  each  control  period  that  actual 
emissions  do  not  exceed  the  amoimt  of 
allowances  held  for  that  period. 
However,  regardless  of  the  number  of 
allowances  a  source  holds,  it  cannot 
emit  at  levels  that  would  violate  other 
federal  or  state  limits,  for  example, 
RACT,  new  source  performance 
standards,  or  Title  IV. 

The  State  and  EPA  will  determine 
compliance  by  ensuring  that  allowances 
held  by  a  source  at  the  end  of  each 
control  period  meet  or  exceed  the 
emissions  for  that  source  for  the  given 
control  period.  Source  owners  will 
monitor  emissions  by  certified 
monitoring  systems  and  must  report 
resulting  data  to  EPA.  Violations  are 
also  possible  for  not  adhering  to 
monitoring,  reporting  and  record 
keeping  requirements.  Lastly,  the 
federally-enforceable  operating  permits 
for  budget  sources  contain  the 
applicable  requirements  of  the  NOx 
Budget  Program. 

When  Did  New  York  Propose  and  Adopt 
the  Program? 

New  York  proposed  their  NOx  Budget 
Trading  Program  on  September  16, 1998 
and  held  public  hearings  on  November 
2  and  4, 1998.  New  York  requested 
public  comments  by  November  9,  1998. 
New  York  adopted  the  NOx  Budget 
Trading  Program  on  January  12, 1999 
with  an  effective  date  of  March  5, 1999. 

When  Did  New  York  Submit  the 
Program  to  EPA  and  What  Did  It 
Include? 

New  York  submitted  its  NOx  Budget 
Trading  Program  SIP  revision  to  EPA  on 
April  29, 1999.  EPA  determined  the 
submittal  administratively  and 
technically  complete  on  Jime  18, 1999. 


New  York's  NOx  Budget  Trading 
Program  SIP  revision  included  the 
following  elements: 

•  New  Subpart  227-3 

•  Amended  Part  200,  Subpart  227-1 
and  227-2 

•  Source  List  and  Allowance 
Allocation  File,  as  supporting 
information 

•  Opt-in  application  and  early 
reduction  credit  applications,  as 
supporting  information. 

What  Other  Significant  Items  Relate  to 
New  York's  Program? 

•  New  York's  NOx  Budget  Trading 
Program  SIP  revision  also  fulfilb  the 
State's  commitments  to  adopt  the  NOx 
Budget  Program  with  respect  to  the 
Alternative  Ozone  Attainment 
Demonstration  submittals  sent  to  EPA 
on  September  4,  1997  and  November  27, 
1998. 

•  New  York's  Subpart  227-3 
currently  contains  the  NOx  emissions 
budget  and  allocation  only  for  1999 
through  the  ozone  season  of  2002, 
referred  to  as  "Phase  II"  of  the  NOx 
Budget  Trading  Program. 

However,  the  OTC  MOU  obligates 
New  York  to  require  its  allowance 
program  soiuces  to  make  specific 
additional  NOx  reductions  by  May  1, 
2003  and  continue  to  make  reductions 
thereafter,  i.e.,  "Phase  III."  Additionally, 
New  York's  attainment  demonstrations 
will  rely  on  the  NOx  reductions 
associated  with  the  OTC  program  in 
2003  and  beyond  to  achieve  attainment 
with  the  one  hour  ozone  standard. 

In  the  response  to  comments,  January 
27, 1999  adoption  documents,  New 
York  said  it  remains  committed  to  the 
OTC  MOU  Phase  HI  emissions 
reductions  beginning  in  2003.  New  York 
committed  to  implementing  Phase  III  in 
its  "April  1998  SIP  submittal"  to  EPA. 
New  York  commits  to  implementing 
NOx  control  measures  at  least  as 
stringent  as  those  called  for  in  Phase  m. 

In  its  current  form.  Subpart  227-3  is 
approvable  for  1999,  2000,  2001,  and 
2002.  However,  in  order  to  meet  the 
interstate  MOU  emd  for  New  York  to 
meet  its  attainment  demonstration 
commitments.  New  York  will  need  to 
amend  their  regulations  to  establish  the 
NOx  caps  in  the  State  during  2003  and 
beyond. 

In  September  1998.  EPA  issued  the 
final  Regional  Transport  of  Ozone  Rule 
("NOx  SIP  Call")  requiring  22  eastern 
States  and  the  District  of  Columbia  to 
submit  SIP'S  to  address  the  regional 
transport  of  ground-level  ozone  through 
reductions  in  NOx-  New  York  did  not 
submit  the  April  29,  1999  SIP  revision 
for  Subpart  227-3  to  satisfy  the 
requirements  of  the  NOx  SIP  CalL 


55670 


Federal  Register / Vol.  64,  No.  198 /Thursday,  October  14,  1999 /Proposed  Rules 


Therefore,  in  order  to  meet  EPA's  NOx 
SIP  Call,  New  York  will  need  to  submit 
an  additional  SIP  revision  that 
establishes  the  NOx  caps  for  the  State 
during  2003  and  beyond. 

Conclusion 

EPA  proposes  approval  of  the  New 
York  SDP  revision  for  Subpart  227-3, 
which  implements  Phase  11  of  the  OTC's 
MOU  to  reduce  NOx-  This  SIP  revision 
implements  New  York's  NOx  Budget 
Trading  Program. 

EPA  requests  public  comment  on  the 
issues  discussed  in  today's  action.  EPA 
will  consider  all  public  comments 
before  taking  final  action.  Interested 
parties  may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA  Regional 
office  listed  in  the  ADDRESSES  section. 

AdministratiTe  Requirements 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  review  under  Executive 
Order  (E.O.)  12866,  entitled  "Regulatory 
Planning  and  Review." 

Executive  Order  on  Federalism 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

On  August  4, 1999,  President  Clinton 
issued  a  new  executive  order  on 
federalism.  Executive  Order  13132,  [64 
FR  43255  (August  10, 1999),]  which  will 


take  efi'ect  on  November  2,  1999.  In  the 
interim,  the  current  Executive  Order 
12612,  [52  FR  41685  (October  30, 
1987),]  on  federalism  still  applies.  This 
rule  will  not  have  a  substantial  direct 
effect  on  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  12612.  The 
rule  affects  only  one  State,  and  does  not 
alter  the  relationship  or  the  distribution 
of  power  and  responsibilities 
established  in  the  Clean  Air  Act. 

Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23, 1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
enviroiunental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  suoject  to  E.O.  13045 
because  it  is  not  an  economically 
significant  regulatory  action  as  defined 
by  E.O.  12866,  and  it  does  not  address 
environmental  health  or  safety  risk  that 
would  have  a  disproportionate  effect  on 
children. 

Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
imfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
govenunents,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  E.O.  13084 
requires  EPA  to  develop  an  effective 
process  permitting  elected  officials  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful . 


and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
imiquely  affect  the  communities  of 
Indian  tribal  governments.  Accordingly, 
the  requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  imless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
proposed  rule  Mrill  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  0  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
groimds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must     . 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantiy  or  imiquely 
inipacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  approval  action  does  not 


I 

Federal  Register /Vol.  64.  No.  198 /Thursday,  October  14.  1999  /  Proposed  Rules 55671 


include  a  federal  mandate  that  may 
result  in  estimated  annual  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
residt  from  this  action. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Intergovernmental  relations,  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compoimds. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  September  30. 1999. 
William  J.  Muszynski, 
Acting  Regional  Administrator,  Region  2. 
[FR  Doc.  99-26856  Filed  10-13-99;  8:45  am] 
BILUNG  CODE  6SeO-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[FRL-6453-1] 

Georgia:  Rnal  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revisions 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

summary:  The  EPA  proposes  to  grant 
final  authorization  to  the  hazardous 
waste  program  revisions  submitted  by 
Georgia.  In  the  "Rules  and  Regulations" 
section  of  this  Federal  Register,  EPA  is 
authorizing^  the  State's  program 
revisions  as  an  immediate  final  rule 
without  prior  proposal  because  EPA 
views  this  action  as  noncontroversial 
and  anticipates  no  adverse  comments. 
The  Agency  has  explained  the  reasons 
for  this  authorization  in  the  preamble  to 
the  immediate  final  rule.  If  EPA  does 
not  receive  adverse  written  comments, 
the  immediate  final  rule  will  become 
effective  and  the  Agency  will  not  take 
further  action  on  this  proposal.  If  EPA 
receives  adverse  written  comments,  EPA 
will  withdraw  the  immediate  final  rule 
and  it  will  not  take  effect.  EPA  vdll  then 
address  public  comments  in  a  later  final 
rule  based  on  this  proposal.  EPA  may 
not  provide  further  opportunity  for 
comment.  Any  parties  interested  in 
commenting  on  this  action  must  do  so 
at  this  time. 


DATES:  Written  comments  must  be 
received  on  or  before  November  15, 
1999. 

ADDRESSES:  Mail  written  comments  to 
Narindar  Kumar,  Chief,  RCRA  Programs 
Branch,  Waste  Management  Division, 
U.S.  Environmental  Protection  Agency, 
The  Sam  Nunn  Atianta  Federal  Center, 
61  Forsyth  Street,  SW,  Atlanta,  Georgia 
30303-3104;  (404)  562-8440.  You  can 
examine  copies  of  the  materials 
submitted  by  Georgia  during  normal 
business  hours  at  the  following 
locations:  EPA  Region  4,  Library,  The 
Sam  Nunn  Atlanta  Federal  Center.  61 
Forsyth  Street,  SW,  Atianta,  Georgia 
30303-3104,  Phone  number:  (404)  562- 
8190;  or  Georgia  Department  of  Natural 
Resovirces,  Environmental  Protection 
Division,  205  Butier  Street,  SE,  Atianta, 
Georgia  30334,  Phone  number:  (404) 
656-2833. 

FOR  FURTHER  INFORMATION  CONTACT: 
Narindar  Ktunar,  Chief,  RCRA  Programs 
Branch,  Waste  Management  Division, 
U.S.  Environmental  Protection  Agency 
at  the  above  address  and  phone  number. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  please  see  the 
immediate  final  rule  published  in  the 
"Rules  and  Regulations"  section  of  this 
Federal  Register. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator.  Region  4. 
[FR  Doc.  99-26192  Filed  10-13-99;  8:45  am] 

BILUNG  CODE  6560-5(M> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Chapter  I 

Possible  Revision  or  Elimination  of 
Rules 

agency:  Federal  Commimications 

Commission. 

ACTION:  Review  of  regulations  under  the 

Regulatory  Flexibility  Act;  comment 

request. 

SUMMARY:  This  document  invites 
members  of  the  public  to  comment  on 
the  Commission's  rules  to  be  reviewed 
pursuant  to  the  Regulatory  Flexibility 
Act  of  1980.  The  purpose  of  the  review 
is  to  determine  whether  the  rules, 
published  1986  through  1989  as 
contained  in  the  Appendix,  should  be 
continued  without  change,  should  be 
amended,  or  shoiild  be  rescinded  to 
minimize  any  significant  impact  of  the 
rules  upon  a  substantial  number  of 
small  entities.  Upon  receipt  of 
comments  from  the  public,  comments 
will  be  evaluated,  and  action  taken  to 
rescind  or  amend  the  Commission's 
rules,  as  required. 


DATES:  Comments  may  be  filed  on  or 
before  December  10,  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Malinen  or  Helen  G.  Hillegass,  Office  of 
Communications  Business 
Opportunities,  Federal  Communications 
Commission,  (202)  418-0990. 

ADDRESSES:  Federal  Communications 
Commission,  Office  of  Secretary,  445 
12th  Sti«et,  SW,  Washington.  DC  20554. 

SUPPLEMENTARY  INFORMATION:  Each  year 
an  opportunity  will  be  created  for  a 
review  and  comment  by  interested 
parties  on  the  Commission's  rules  that 
may  require  amendment  or  rescission. 
What  follows  is  the  entire  text  of  the 
public  notice,  including  the  Appendix. 

Public  Notice 

FCC  Seeks  Comment  Regarding  Possible 
Revision  or  Elimination  of  Rules  Under 
the  Regulatory  Flexibihty  Act,  5  U.S.C. 
610 

Released:  September  24, 1999. 
Comment  Period  Closes:  December 
10,  1999. 

1.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  see  5  U.S.C.  610. 
the  Federal  Commimications 
Commission  (FCC)  hereby  publishes  a 
plan  for  the  review  of  rules  issued  by 
the  agency  in  calendar  years  1986, 1987, 
1988,  and  1989  which  have,  or  might 
have,  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  purpose  of  the  review  will  be  to 
determine  whether  such  rules  should  be 
continued  without  change,  or  should  be 
amended  or  rescinded,  consistent  with 
the  stated  objectives  of  applicable 
statutes,  to  minimize  any  significant 
economic  impact  of  such  rules  upon  a 
substantial  number  of  small  entiti«. 

2.  The  accompanying  Appendix  lists 
the  FCC  regulations  to  be  reviewed 
during  the  next  twelve  months.  In 
succeeding  years,  as  here,  lists  will  be 
published  for  the  review  of  regulations 
promulgated  ten  years  preceding  the 
year  of  review. 

3.  In  reviewing  each  rule  under  this 
plan  to  minimize  the  possible 
significant  economic  impact  on  small 
entities,  consistent  with  the  stated 
objectives  of  the  applicable  statutes,  the 
FCC  will  consider  the  following  factors: 

a.  The  continued  need  for  the  rule; 

b.  The  nature  of  complaints  or 
comments  received  concerning  the  rule 
from  the  pubtic; 

c.  The  complexity  of  the  rule; 

d.  The  extent  to  which  the  rule 
overlaps,  duplicates,  or  conflicts  with 
other  Federal  rules,  and,  to  the  extent 
feasible,  vnth  State  and  local 
governmental  ndes;  and 
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e.  The  length  of  time  since  the  rule 
has  been  evaluated  or  the  degree  to 
which  technology,  economic  conditions, 
or  other  factors  have  changed  in  the  area 
affected  by  the  rule. 

4.  Appropriate  information  has  been 
provided  for  each  rule,  including  a  brief 
description  of  the  rule  and  the  need  for 
and  legal  basis  of  the  rule.  The  public 
is  invited  to  comment  on  the  rules 
chosen  for  review  by  December  10, 
1999.  All  relevant  and  timely  comments 
will  be  considered  by  the  FCC  before 
final  action  is  taken  in  this  proceeding. 
To  file  formally  in  this  proceeding, 
participants  should  file  an  original  and 
four  copies  of  all  comments.  Comments 
shoidd  be  sent  to  the  Office  of  the 
Secretary,  Federal  Communications 
Commission,  445  12th  Street,  SW, 
Washington,  DC  20554.  Comments  will 
be  available  for  public  inspection  during 
regular  business  hoius  in  the  FCC 
Reference  Center  of  the  Federal 
Communications  Commission,  445  12th 
Street,  SW,  Washington,  DC  20554. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

Appendix 

List  of  Rules  for  Review  Pursuant  to 
the  Regulatory  Flexibility  Act  of  1980,  5 
U.S.C.  610,  for  1996, 1997, 1998,  1999. 
All  listed  rules  are  in  Title  47  of  the 
Code  of  Federal  Regulations. 

TITLE  47  OF  THE  CODE  OF  FEDERAL 
REGULATIONS 

PART  0-COMMISSION 
ORGANIZATION 

Subpart  C— G«n«ral  Information 

Brief  Description:  This  rule  describes 
the  procedures  to  be  followed  in  filing 
applications  or  other  filings  requiring  a 
fee  imder  part  1 ,  subpart  G  of  the 
Commission's  Rules,  47  CFR  1.1101 
through  1.1182.  The  subpart  G  ndes 
pertain  to  statutory  filing  and  regulatory 
fees.  The  rule  here  listed  elaborates  on 
the  procedures,  including  issues  of 
timing,  means,  and  filing  locations,  to 
be  used  in  conjimction  with  such 
applications  or  other  filings. 

Need:  This  rule  facilitates  efficient 
and  uniform  filing  procedures  in  the 
implementation  of  fee  statutes. 

Legal  Basis:  47  U.S.C.  154(i),  154{j), 
303(r). 

Section  Number  and  Title: 

0.401(b)    Location  of  Commission 
Offices 


PART  1— PRACTICE  AND 
PROCEDURE 

Subpart  B — Hearing  Proceedings 

Brief  Description:  The  rules  describe 
how  a  fee  must  accompany  written 
appearances  filed  with  the  Commission 
in  certain  cases  designated  for  hearing, 
including  comparative  broadcast 
proceedings  involving  applicants  for 
new  facilities. 

Need:  The  rules  facilitate  fee 
collection  procedures  for  certain  fees 
required  by  statute. 

Legal  Basis:  47  U.S.C.  154(i),  154(j), 
158(0,  303(r). 

Section  Number  and  Title: 
1 .221(f)    Notice  of  hearing;  appearances 
1.221(g)    Notice  of  hearing; 
appearances 

Subpart  C— Rulemaking  Proceedings 

Brief  Description:  This  rule  permits 
the  Commission,  during  the  course  of 
rulemakings  to  amend  the  tables  of 
allotments  for  FM  or  TV  broadcast 
stations  in  order  to  modify  the  license 
or  permit  of  the  afi'ected  entity  to 
specify  a  new  community  of  license, 
under  certain  cinnimstances. 

Need:  The  rule  permits  the  above 
procedure  only  in  instances  where  the 
new  allotment  would  be  mutually 
exclusive  with  the  existing  allotment. 
Without  the  procedure,  licensees  and 
permittees  might  be  deterred  from 
seeking  improvements  to  technical 
facilities  that  woiUd  require  a 
modification  of  the  community  of 
license. 

Legal  Basis:  47  U.S.C.  154(1),  303(r), 
307. 

Section  Number  and  Title: 
1.420(i)    Additional  procedures  in 
proceedings  for  amendment  of  the 
FM  or  TV  Tables  of  Allotments 

Subpwt  E— Complaints,  Applications, 
Tariffs,  and  Reports  Involving 
Common  Carriers 

Brief  Description:  This  rule  describes 
requirements  for  formal  complaint 
proceedings,  including  content 
requirements  for  pleadings  and  other 
docimients.  The  nUe  includes  standards 
for  dociunenting  legal  and  factual 
sources  relied  upon,  and  a  requirement 
that  the  filing  attorney  or  other  filing 
party  be  identified. 

Need:  The  rule  promotes  a  more 
complete  record  for  the  effective  and 
efficient  disposition  of  complaints. 

Legal  Basis:  47  U.S.C.  151,  154(i),  208, 
403. 

Section  Number  and  Title: 
1.720    General  pleading  requirements 


Brief  Description:  This  rule  specifies 
.  that  FCC  Form  492  must  be  used  when 
carriers  file  reports  regarding  interstate 
rates  of  return,  as  required  by  part  65  of 
the  Commission's  Rules,  47  CFR  part  65. 

Need:  Use  of  the  specialized  form, 
FCC  Form  492,  facihtates  the  collection 
of  data  under  part  65  of  the 
Commission's  rules. 

Legal  Basis:  47  U.S.C.  154(i),  154(j), 
205. 

Section  Number  and  Title': 
1 .  795    Reports  regarding  interstate  rates 
ofretum 

Subpart  F— WIrelees  Radio  Services 
Applications  Proceedings 

Brief  Description:  These  rules 
establish  the  requirements  and 
conditions  imder  which  domestic 
common  carrier  radio  stations  may  be 
licensed  in  the  Wireless  Radio  Services. 

Need:  These  rules  are  promulgated  to 
ensure  the  most  effective  and  efficient 
use  of  the  radio  spectrum  the 
Commission  regxdates.  These  rules  are 
necessary  to  ensure  that  the 
Commission  maintains  consistency, 
fairness,  and  accuracy  in  its  licensing 
responsibilities. 

Legal  Basis:  47  U.S.C.  154,  222,  301, 
303,  309,  332. 

Section  Number  and  Title: 
1.903    Authorization  required 
1.913    Application  forms;  electronic 

and  manual  filing 
1.919    Ownership  information 
1.923    Content  of  applications 
1.926    Application  processing;  initial 

procedures 
1.929    Classification  of  filings  as  major 

or  minor 
1.931(b)(ll)    Application  for  special 

temporary  authority 
1.933    Public  notices 

1.945  License  grants 

1.946  Construction  and  coverage 
requirements 

1 .948    Assignment  of  authorization  or 
transfer  of  control,  notification  of 
consummation 

1.955    Termination  of  authorizations 

Subpart  G— Sdiedule  of  Statutory 
Charges  and  Procedures  for  Payment 

Brief  Description:  These  rules  specify 
that  a  filing  fee  will  be  returned  or 
refunded  when  the  application  for  new 
or  modified  facilities  is  not  timely  filed 
in  accordance  with  the  filing  window; 
they  also  specify  the  circumstances 
under  which  applicants  in  the  Mass 
Media  Services  designated  for 
comparative  hearings  need  pay  no 
hearing  fee,  or  are  entitied  to  a  refund 
of  the  hearing  fee. 

Need:  In  implementing  statutory 
requirements  for  the  fee  program,  these 
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rules  result  in  equitable  treatment  to 
permit  a  refund  where  filings  have  been 
returned  without  requiring  staff  action, 
and  also  where  a  siuviving  Mass  Media 
Services  applicant  is  immediately 
grantable. 

Legal  Basis:  ^7  U.S.C.  154(i).  158. 

Section  Number  and  Title: 
1.1113(a)(6)    Return  or  rehmd  of 

chaises 
1.1113(b)    Return  or  refund  of  charges 

Brief  Description:  This  rule  specifies 
that  reconsideration  or  review  of  FCC 
Fee  Section  staff  action  is  available  only 
when  the  appUcant  has  made  full  and 
proper  fee  payment,  and  the  fee 
payment  has  not  failed  while  tlie 
Commission  considers  the  matter. 

Need;  The  rule  facilitates  th3  efficient 
functioning  of  the  fee  program  in  this 
context.  Without  the  rule,  the  failure  to 
include  full  and  proper  payment  along 
with  the  request  would  needlessly  delay 
the  Commission's  processes  and 
increase  the  paperwork  burden  on  the 
staff. 

Legal  Basis:  A7  U.S.C.  154(i),  158. 

Section  Number  and  Title: 
1.1118(b)    Error  claims 

Subpart  O— Collection  of  Claims  Owed 
the  United  States 

Brief  Description:  These  rules 
implement  the  Debt  Collection 
Improvement  Act  of  1982,  including  the 
use  of  administrative  and  salary  offsets, 
reporting  of  delinquent  individual 
debtors  to  consumer  reporting  agencies, 
the  assessment  of  interest,  penalties, 
administrative  and  other  sanctions 
against  delinquent  debtors,  the  issuance 
of  contracts  to  private  collection 
services  for  the  recovery  of  money  owed 
to  the  United  States,  and  the  procedures 
to  be  followed  in  referring  delinquent 
debts  to  the  Department  of  Treasury  for 
collection  by  offsets  against  tax  refunds 
owed  to  the  particular  debtor. 

Need:  These  rules  implement  the  Debt 
Collection  Act  of  1982. 

Legal  Basis:  31  U.S.C.  3701,  3711,  et 
sea.;  5  U.S.C.  5514. 

Section  Number  and  Title: 

1.1901  Definitions 

1.1902  Exceptions    . 

1 . 1 903  Use  of  procedures 

1.1904  Conformance  to  law  and 
regulations 

1.1905  Other  procedures;  collection  of 
forfeitiue  penalties 

1.1906  Informal  action 

1.1907  Return  of  property 

1 . 1 908  Omissions  not  a  defense 

1.1911  Demand  for  payment 

1 . 1 91 2  Collection  by  administrative 
offset 

1 .  191 3    Administrative  offset  against 
amoimts  payable  from  Civil  Service 
Retirement  and  Disability  Fimd 


1.1914  Collection  in  installments 

1.1915  Exploration  of  compromise 

1.1916  Suspending  or  terminating 
collection  action 

1.1917  Referrals  to  the  Department  of 
Justice  or  the  General  Accoimting 
Office 

1.1918  Use  of  consumer  reporting 
agencies 

1.1919  Contracting  for  collection 
services 

1.1925  Purpose 

1.1926  Scope 

1.1927  Notification 

1.1928  Hearing 

1.1929  Deduction  from  pay 

1.1930  Liquidation  from  final  check  or 
recovery  from  other  payment 

1.1931  Non-waiver  of  rights  by 
pajrments 

1.1932  Refunds 

1.1933  Interest,  penalties  and 
administrative  costs 

1.1934  Recovery  when  paying  agency 
is  not  creditor  agency 

1.1935  Obtaining  the  services  of  a 
hearing  official 

1.1940  Assessment 

1.1941  Exemptions 

1.1942  Other  sanctions 

1.1950  Reporting  discharged  debts  to 
the  Internal  Revenue  Service 

1.1951  Offset  against  tax  refunds 

1.1952  Interagency  requests 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

Sulipart  B— Allocation,  Assignment, 
and  Use  of  Radio  Frequencies 

Brief  Description:  These  rules  display 
the  Table  of  Frequency  Allocations, 
which  sets  forth  a  "road  map"  of  the 
service  allocations  of  radio  frequency 
spectrum  throughout  the  world.  The 
Table  of  Allocations  also  indicates  how 
spectrum  is  allocated  among  Federal 
Government  users,  who  are  subject  to 
the  regulatory  jvuisdiction  of  the 
Department  of  Commerce's  National 
Telecommunications  and  Information 
Administration,  and  non-Federal  users, 
who  are  subject  to  the  Commission's 
jurisdiction.  The  table  further  shows  the 
services  to  which  the  various  spectnun 
bands  are  allocated.  The  precise 
technical  rules  governing  each  service 
regulated  by  the  Commission,  however, 
are  set  forth  in  the  several  other  parts  of 
the  Commission's  rules. 

Need:  These  rules  are  promulgated  to 
promote  the  efficient  use  of  the  radio 
spectrum  in  order  to  prevent  harmful 
interference  among  users  of  radio 
frequencies,  to  ensure  safety  of  life  and 
property,  and  to  promote 
interoperability  among  radio 
frequencies  throughout  the  world. 


Legal  Basis:  47  U.S.C.  154,  303. 
Section  Number  and  Title: 

2.100  International  regulations  in  force 

2.101  Nomenclature  of  frequencies 

2.102  Assignment  of  frequencies 

2.103  Government  use  of  non- 
Govemment  frequencies 

2 . 1 04  Intemati  onal  Table  of  Frequency 
Allocations 

2.105  United  States  Table  of 
Frequency  Allocations 

2 . 1 06  Table  of  Frequency  Allocations 

2.107  Radio  astronomy  station 
notification 

2 . 1 08  Policy  regarding  the  use  of  the 
fixed-satellite  allocations  in  the 
3.6-3.7,  4.5-4.8,  and  5.85-5.925 
GHz  bands 

Sut>p«rt  K — Importation  of  Devices 
Capable  of  Causing  Harmful 
Interference 

Brief  Description:  These  rules  update 
current  rules  to  better  accomplish 
interference  prevention  from  radio- 
frequency  devices  and  facilitate  the 
filing  of  FCC  Form  740  (Importation) 
information. 

Need:  These  rules  are  promulgated  to 
control  criteria  thereby  reducing  filing 
and  handling  burden  on  both  importers 
and  the  government  and  facihtates 
conversion  to  a  method  of  electronic 
filing  of  importation  information  in 
cooperation  with  the  U.S.  Customs 
Ser\ice. 

L3gal  Basis:  47  U.S.C.  154(i),  302, 
303(r). 

Section  Number  and  Title: 

2.1201  Purpose 

2.1202  Exclusions 

2.1203  General  requirement  for  entry 
into  the  U.S.A. 

2.1205    Filing  of  required  declaration 
2 . 1 207    Examination  of  imported 
equipment 

PART  15— RADIO  FREQUENCY 
DEVICES 

Brief  Description:  These  rules  provide 
the  parameters  necessary  to  permit  the 
unlicensed  operation  of  radio  frequency 
devices. 

Need:  These  rules  are  necessary  to 
promote  the  efficient  use  of  the  radio 
spectrum  by  preventing  harmful 
interference  to  licensed  radio  services 
that  share  the  same  or  nearby  spectrum. 
Such  licensed  services  include 
broadcast,  cellular,  safety-of-life 
communications,  U.S.  Government 
operations,  and  others.  The  rules  specify 
standards  regarding  the  levels  of  wanted 
and  unwanted  emissions  and 
frequencies  of  permitted  operation. 

Legal  Basis:  47  U.S.C.  154.  302,  303, 
304,  307,  544A. 
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Section  Number  and  Title: 
Subpart  A — General 

15.1    Scope  of  this  part 

15.3    Definitions 

15.5    General  conditions  of  operation 

15.7    Special  temporary  authority 

15.9    Prohibition  against  eavesdropping 

15.11    Cross  reference 

15.13    hicidental  radiators 

15.15    General  technical  requirements 

15.17    Susceptibility  to  interference 

15.19    Labeling  requirements 

15.21    hiformation  to  user 

15.23    Home-built  devices 

15.25    Kits 

15.27    Special  accessories 

15.29    Inspection  by  the  Conunission 

15.31  Measurement  standards 

15.32  Test  procedures  for  CPU  boards 
and  computer  power  supplies 

15.33  Frequency  range  of  radiated 
measurements 

15.35  Measurement  detector  functions 

and  bandwidths 
15.37    Transition  provisions  for 

compliance  with  the  rules 

Subpart  B — Unintentional  Radiators 

15.101  Equipment  authorization  of 
unintentional  radiators 

15.102  CPU  boards  and  power 
supplies  used  in  personal 
computers 

15.103  Exempted  devices 
15.105  Information  to  the  user 
15.107  Conducted  limits 
15.109  Radiated  emission  limits 
15.111  Anteima  power  conduction 

limits  for  receivers 
15.113    Power  line  carrier  systems 
15.115    TV  interface  devices ,  including 

cable  system  terminal  devices 

15.117  TV  broadcast  receivers 

15.118  Cable  ready  consumer 
electronics  equipment 

15.119  Closed  caption  decoder 
requirements  for  television 
receivers 

Subpart  C— Intentionai  Radiators 

15.201    Equipment  authorization 

requirement 
15.203    Antenna  requirement 
15.205    Restricted  bands  of  operation 
15.207    Conducted  limits 
15.209    Radiated  emission  limits; 

general  requirements 
15.211    Tunnel  radio  systems 

15.213  Cable  locating  equipment 

15.214  Cordless  telephones 

15.215  Additional  provisions  to  the 
general  radiated  emission 
limitations 

15.217    Operation  in  the  band  160-190 

kHz 
15.219    Operation  in  the  band  510- 

1705  kHz 


15.221    Operation  in  the  band  525- 

1705  kHz 
15.223    Operation  in  the  band  1.705-10 

MHz 
15.225    Operation  within  the  band 

13.553-13.567  MHz 
15.227    Operation  within  the  band 

26.96-V-28  MHz 
15.229    Operation  within  the  band 

40.66-40.70  MHz 
15.231    Periodic  operation  in  the  band 

40.66-40.70  MHz  and  above  70 

MHz 
15.233    Operation  vdthin  the  bands 

43.71-44.49  MHz,  46.60-46.98 

MHz,  48.75-49.51  MHz  and  49.66- 

50.0  MHz 
15.235    Operation  within  the  band 

49.82-49.90  MHz 
15.237    Operation  in  the  bands  72.0- 

73.0  MHz,  74.6-74.8  MHz  and 

75.2-76.0  MHz 
15.239    Operation  in  the  band  88-108 

MHz 
1 5 .243    Operation  in  the  band  890-940 

MHz 
15.245    Operation  within  the  bands 

902-928  MHz.  2435-2465  MHz, 

5785-5815  MHz.  10500-10550 

MHz,  and  24075-24175  MHz 
15.247    Operation  within  the  bands 

902-928  MHz.  2400-2483.5  MHz, 

and  5725-5850  MHz 
1 5 .  249    Operation  within  the  bands 

902-928  MHz,  2400-2483.5  MHz, 

5725-5875  MHz,  and  24.0-24.25 

GHz 
15.251    Operation  within  the  bands 

2.9-3.26  GHz,  3.267-3.332  GHz, 

3.339-3.3458  GHz,  and  3.358-3.6 

GHz 

PART  21— DOMESTIC  PUBUC  HXED 
RADIO  SERVICES 

Subpart  A — General 

Brief  Description:  These  rules 
prescribe  filing  requirements  applicable 
to  all  services  regulated  under  part  21. 

Need:  The  purpose  of  these  rules  is  to 
distinguish  the  availability  of  radio 
spectrum  for  domestic  conununication 
common  carrier  and  Multipoint 
Distribution  Service. 

Legal  Basis:  47  U.S.C.  151, 154,  201, 
202, 203,  204,  205,  208,  215,  218,  303, 
307, 313,  314.  403, 404.  552,  554,  602. 

Section  Number  and  Title: 

21.1    Scope  and  authority 

Subpart  B— Applications  and  Licenses 

Brief  Description:  These  rules 
prescribe  filing  requirements  of 
applications  and  licenses. 

Need;  These  rules  provide  general 
filing  requirements  and  procedxires  of 
application  forms  for  domestic  public 


fixed  radio  services.  These  rules  list 
standard  procedures  for  specific  types  of 
forms,  specific  types  of  applications, 
filing  fees,  and  all  other  instructions 
applicable  to  filing  for  applications  and 
licenses. 

Legal  Basis:  47  U.S.C.  151, 154,  201. 
202.  203.  204. 205, 208,  215,  218,  303, 
307,  313,  314,  403,  404,  552,  554,  602. 

Section  Number  and  Title: 
21.15    Technical  content  of 

applications 
21.19    Waiver  of  rules 
21.27    PubUc  notice  period 
21.31    Mutually  exclusive  applications 
21.38    Assignment  or  transfer  of  station 
authorization 

21.40  Modification  of  station  license 

21.41  Special  processing  of 
applications  for  minor  fictcility 
modifications 

21.42  Certain  modifications  not 
requiring  prior  authorization 

Subpart  C— Teehnicai  Standards 

Brief  Description:  These  rules 
prescribe  technical  operating  standards 
for  stations  in  the  domestic  public  fixed 
radio  services. 

Need:  These  rules  provide  technical 
standards  and  procedures  for  station 
antenna  usage  and  stnictiire,  zone 
restrictions,  and  all  other  appUcable 
information. 

Legal  Basis:  A7  U.S.C.  151, 154,  201. 
202,  203,  204, 205, 208, 215. 218. 303. 
307.  313.  314.  403.  404,  552,  554,  602. 

Section  Number  and  Title: 

21.100    Frequencies 

21.106  Emission  limitations 

21.107  Transmitter  power 

Subpart  E— Miscellaneous 

Brie/ Description:  These  rules 
prescribe  miscellaneous  procedures 
applicable  to  domestic  public  fixed 
radio  services. 

Need:  These  rules  provide  answers  to 
specific  notices;  provide  instructions  to 
certain  summaries  and  reports;  and 
provide  filing  instructions  with  the 
Conunission. 

Legal  Basis:  47  U.S.C.  151, 154,  201, 
202,  203,  204,  205,  208,  215,  218, 303, 
307, 313,  314, 403,  404,  552,  554,  602. 

Section  Number  and  Title: 

21.303    Discontinuance,  reduction  or 
impairment  of  service 

Subpart  K— Multipoint  Distribution 
Service 

Brief  Description:  These  rules 
prescribe  procedures  for  Multipoint 
Distribution  Service  (MDS)  licensees  in 
the  domestic  public  fixed  radio  services. 

Need:  These  rules  are  established  to 
provide  procedures  for  common  carrier 
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MDS  licensees.  These  rules  supply 
requirements  for  cable  television  and 
the  competitive  bidding  process; 
instructions  for  specific  application 
forms,  partitioned  service  areas,  basic 
trading  areas,  and  all  other  procedures 
applicable  to  MDS. 

Legal  Basis:  47  U.S.C.  151, 154,  201, 
202, 203,  204, 205.  208,  215,  218,  303, 
307,  313,  314,  403,  404,  552.  554,  602. 

Section  Number  and  Title: 

21.910    Special  procedures  for 
discontinuance,  reduction  or 
impairment  of  service  by  common 
carrier  MDS  licensees 

PART  22— PUBUC  MOBILE  SERVICES 

Brief  Description:  These  rules 
establish  the  requirements  and 
conditions  imder  which  domestic 
common  carrier  radio  stations  may  be 
licensed  and  used  in  the  Public  Mobile 
Radio  Services. 

Need:  These  rules  are  promulgated  to 
ensiu-e  the  most  effective  and  efficient 
use  of  the  radio  spectrum  the 
Commission  regulates.  These  rules  are 
necessary  to  ensure  that  the 
Commission  maintains  consistency, 
fairness,  and  accuracy  in  its  licensing 
responsibilities. 

Legal  Basis:  i7  U.S.C.  154.  222,  303, 
309,  332. 

Section  Number  and  Title: 
Subpart  A— Scope  and  Auttiority 

22.3    Authorization  required 

Subpart  B— Licensing  Requirements 
and  Procedures 

22.107    General  application 

requirements 
22.131    Procedures  for  mutually 

exclusive  applications 

22.143  Construction  prior  to  grant  of 
application 

22.144  Termination  of  authorizations 
22.150    Standard  pre-filing  technical 

coordination  procedure 

Subpart  C— Operational  and  Technical 
Requirements 

22.351  Channel  assignment  policy 

22.352  Protection  from  interference 

22.353  Blanketing  interference 
22.367  Wave  polarization 

Subpart  D— Developmental 
Authorizations 

22.411  Developmental  authorization  of 
43  MHz  paging  transmitters 

22.413  E)evelopmental  authorization  of 
72-76  MHz  fixed  transmitters 


Subpart  E— Paging  and 
Radiotelephone  Service 

22.511    Construction  period  for  the 

Paging  and  Radiotelephone  Service 
22.529    Application  requirements  for 

the  Paging  and  Radiotelephone 

Service 
22.531    Chaimels  for  paging  operation 
22.535    Effective  radiated  power  limits 
22.537    Technical  channel  assignment 

criteria 
22.559    Paging  application 

requirements 
22.561    Channels  for  one-way  or  two- 
way  mobile  operation 
22.563    Provisions  of  rural 

radiotelephone  service  upon 

request 
22.565    Transmitting  power  limits 
22.567    Technical  channel  assignment 

criteria 
22.589    One-way  or  two-way 

appUcation  requirements 
22.591    Channels  for  point-to-point 

operation 
22.593    Effective  radiated  power  limits 
22.599    Assignment  of  72-76  MHz 

channels 
22.601    Assignment  of  microwave 

channels 
22.603    488-494  MHz  fixed  service  in 

Hawaii 
22.621    Channels  for  point-to- 
multipoint  operation 
22.623    System  configuration 
22.625    Transmitter  locations 
22.627    Effective  radiated  power  limits 
22.651    470-512  MHz  channels  for 

trunked  mobile  operation 
22.653    EUgibility 
22.655    Channel  usage 
22.657    Transmitter  locations 
22.659    Effective  radiated  power  limits 

Subpart  F— Rural  Radiotelephone 
Service 

22.702    Eligibility 

22.709    Rural  radiotelephone  service 

application  requirements 
22.711    Provision  of  information  to 

applicants 
22.713    Construction  period  for  rural 

radiotelephone  stations 
22.719    Additional  channel  policy  for 

rural  radiotelephone  stations 
22.725    Channels  for  conventional  rural 

radiotelephone  stations 
22.729    Meteor  burst  propagation 

modes 
22.757    Channels  for  basic  exchange 

telephone  radio  systems 

Subpart  6— Air-Ground 
Radiotelephone  Service 

22.809    Transmitting  power  limits 
22.811    Idle  tone 

22.815    Construction  period  for  general 
aviation  groimd  stations 


22.873    Construction  period  for 
commercial  aviation  air-gro\md 
systems 

Subpart  H— Ceilular  Radiotelephone 
Service 

22.901    Cellular  service  requirements 

and  limitations 
22.913    Effective  radiated  power  limits 
22.923    Cellular  system  configiu^tion 
22.925    Prohibition  on  airborne 

operation  of  cellular  telephones 
22.937    Demonstration  of  fiiiancial 

qualifications 
22.946    Service  commencement  and 

construction  periods  for  cellular 

systems 

SuSpart  I— Offshore  Radiotelephone 
Service 

22.1035    Construction  period 
22.1037    Application  requirements  for 
offshore  stations 

PART  32— UNIFORM  SYSTEM  OF 
ACCOUflTS  FOR 
TELECOMMUNICATIONS  COMPANIES 

Brief  Description:  This  rule 
establishes  the  Uniform  System  of 
Accoimts,  a  financial  based  system 
maintained  in  sufficient  detail  to 
facilitate  recurrent  regulatory  decision 
making  without  undue  reliance  on  ad 
hoc  information  requests  and  special 
studies.  It  also  provides  a  stable 
platform  that  accepts  different  costing 
methodologies  and  accommodates 
improvements  to  separations  and 
settlements  processes. 

Need:  This'rule  implements  the 
Uniform  System  of  Accoimts. 

Legal  Basis:  47  U.S.C.  154,  219.  220. 

Subpart  A— Preface 

Section  Number  and  Title: 

32.1  Background 

32.2  Basis  of  the  accounts 

32.3  Authority 

32.4  Commimications  Act 

Subpart  B — Ger>eral  Instructions 

Section  Number  and  Title: 

32.11  Classification  of  companies 

32.12  Records 

32.13  Accounts — general 

32.14  Regulated  accounts 

32.15  (Reserved.) 

32.16  Changes  in  accounting  «tandards 

32.17  Interpretation  of  accounts 

32.18  Waivers 

32.19  Address  for  reports  and 
correspondence 

32.20  Numbering  convention 

32.21  Sequence  of  accounts 

32.22  Comprehensive  interperiod  tax 
allocation 
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32.23  Nonregulated  activities 

32.24  Compensated  absences 

32.25  Unusual  items  and  contingent 
liabilities 

32.26  Materiality 

32.27  Transactions  with  affiliates 

Subpart  C— Instructloiw  For  Balance 
Stiaat  Accounts 

Section  Number  and  Title: 

32.101  Structure  of  the  balance  sheet 
accounts 

32.102  Nonregulated  investments 

32.103  Balance  sheet  accounts  for 
other  than  regulated-fixed  assets  to 
be  maintained 

32.1120    Cash  and  equivalents 
32.1130    Cash  ^ 

32.1140    Special  cash  deposits 
32.1150    Working  cash  advances 
32.1160    Temporary  investments 

32.1180  Telecommunications  accoimts 
receivable 

32.1181  Accoimts  receivable 
allowance — telecommunications 

32.1190  Other  accoimts  receivable 

32.1191  Accounts  receivable 
allowance— other 

32.1200  Notes  receivable 

32.1201  Notes  receivable  allowance 
32.1210    Interest  and  dividends 

receivable 
32.1220    Inventories        t 
32.1280    Prepayments 
32.1290    Prepaid  rents 
32.1300    Prepaid  taxes 
32.1310    Prepaid  insurance 
32.1320    Prepaid  directory  expenses 
32.1330    Other  prepayments 
32.1350    Other  current  assets 

32.1401  Investments  in  affiliated 
companies 

32.1402  Investments  in  nonaffiUated 
companies 

32.1406  Nonregulated  investments 

32.1407  Unamortized  debt  issuance 
expense 

32.1408  Sulking  funds 
32.1410    Other  noncurrent  assets 

32.1438  Deferred  maintenance  and 
retirements 

32.1439  Deferred  charges 

32.1500    Other  jurisdictional  assets — 

net 
32.2000    Instructions  for 

telecommunications  plant  accounts 
32.2001'   Telecommunications  plant  in 

service 
3  2 .  2002    Property  held  for  future 

telecommunications  use 
32.2003    Telecommunications  plant 

under  construction 

32.2005  Telecommunications  plant 
adjustment 

32.2006  Nonoperating  plant 

32.2007  Goodwill 

32.2110  Land  and  support  assets 

32.2111  Land 


32.2112  Motor  vehicles 

32.2113  Aircraft 

32.2114  Special  purpose  vehicles 

32.2115  Garage  work  equipment 

32.2116  Other  work  equipment 

32.2121  Buildings 

32.2122  Furniture 

32.2123  Office  equipment 

32.2124  General  purpose  computers 

32.2210  Central  office — switching 

32.2211  Analog  electronic  switching 

32.2212  Digital  electronic  switching 
32.2215    Electro-mechanical  switching 
32.2220    Operator  systems 

32.2230  Central  office — ^transmission 

32.2231  Radio  systems 

32.2232  Circuit  equipment 

32.2310  Information  origination/ 
termination 

32.2311  Station  apparatus 
32.2321    Customer  premises  wiring 
32.2341    Large  private  branch 

exchanges 
32.2351    Public  telephone  terminal 

equipment 
32.2362    Other  terminal  equipment 

32.2410  Cable  and  wire  facilities 

32.2411  Poles 

32.2421  Aerial  cable 

32.2422  Underground  cable 

32.2423  Buried  cable 

32.2424  Submarine  cable 

32.2425  Deep  sea  cable 

32.2426  Intrabuilding  network  cable 
32.2431    Aerial  wire 

32.2441    Conduit  systems 

32.2680  Amortizable  tangible  assets 

32.2681  Capital  leases 

32.2682  Leasehold  improvements 
32.2690    Intangibles 

3  2 ,  3000    Instructions  for  balance  sheet 

accounts — depreciation  and 

amortization 
32.3100    Accumulated  depreciation 
32.3200    Accumulated  depreciation — 

held  for  future  telecommunications 

use 
32.3300    Accumulated  depreciation — 

nonoperating 
32.3400    Accumulated  amortization — 

tangible 
32.3410    Accumulated  amortization — 

capitalized  leases 
32.3420    Accumulated  amortization — 

leasehold  improvements 
32.3500    Accumulated  amortization — 

intangible 
32.3600    Accumulated  amortization — 

other 
32.4000    Instructions  for  balance  sheet 

accounts — liabilities  and 

stockholders'  equity 
32.4010    Account  payable 
Notes  payable 

Advance  billing  and  payments 
Customers'  deposits 
Current  maturities — long-term 


32.4070    Income  taxes — accrued 
32.4080    Other  taxes — accrued 
32.4100    Net  current  deferred  operating 

income  taxes 
32.4110    Net  current  deferred 

nonoperating  income  taxes 
32.4120    Other  accrued  liabilities 
32.4130    Other  current  liabilities 
32.4210    Funded  debt 
32.4220    Premium  on  long-term  debt 
32.4230    Discount  on  long-term  debt 
32.4240    Reacquired  debt 
32.4250    Obligations  under  capital 

leases 
32.4260    Advances  from  affiliated 

companies 
32.4270    Other  long-term  debt 
32.4310    Other  long-term  liabilities 
32.4320    Unamortized  operating 

investment  tax  credits — net 
32.4330    Unamortized  nonoperating 

investment  tax  credits — net 
32.4340    Net  noncurrent  deferred 

operating  income  taxes 
32.4350    Net  noncurrent  deferred 

nonoperating  income  taxes 
32.4360    Other  deferred  credits 
32.4370    Other  jurisdictional  liabilities 

and  deferred  credits — net 
32.4510    Capital  stock 
32.4520    Additional  paid-in  capital 
32.4530    Treasury  stock 
32.4540    Other  capital 
32.4550    Retained  earnings 


32.4020 
32.4030 
32.4040 
32.4050 
debt 
32.4060 


Current  maturities— capital 


leases 


Subpart  0— Instructions  lor  Revenue 
Accounts 

Section  Number  and  Title: 

32.4999  General 

32.5000  Basic  local  service  revenue 
32.5001.   Basic  area  revenue 

32.5002  Optional  extended  area 
revenue 

32.5003  Cellular  mobile  revenue 

32.5004  Other  mobile  services  revenue 
32.5010  Public  telephone  revenue 
32.5040  Local  private  line  revenue 
32.5050  Customer  premises  revenue 
32.5060  Other  local  exchange  revenue 
32.5069  Other  local  exchange  revenue 

settlements 

32.5080  Network  access  revenue 

32.5081  End  user  revenue 

32.5082  Switched  access  revenue 

32.5083  Special  access  revenue 

32.5084  State  access  revenue 
32.5100  Long  distance  message 

revenue 

32.5110  Unidirectional  long  distance 
revenue 

32.5111  Long  distance  inward-only 
revenue 

32.5112  Long  distance  outward-only 
revenue 

32.5120  Long  distance  private  network 
revenue 

32.5121  Subvoice  grade  long  distance 
private  network  revenue 
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32.5122  Voice  grade  long  distance 
private  network  revenue 

32.5123  Audio  program  grade  long 
distance  private  network  revenue 

32.5124  Video  program  grade  long 
distance  private  network  revenue 

32.5125  Digital  transmission  long 
distance  private  network  revenue 

32.5126  Long  distance  private  network 
switching  revenue 

32.5128  Other  long  distance  private 
network  revenue 

32.5129  Other  long  distance  private 
network  revenue  settlements 

32.5160    Other  long  distance  revenue 
32.5169    Other  long  distance  revenue 

settlements 
32.5200    Miscellaneous  revenue 
32.5230    Directory  revenue 
32.5240    Rent  revenue 
32.5250    Ckirporate  operations  revenue 

32.5260  Miscellaneous  revenue 

32.5261  Special  billing  arrangements 
revenue 

32.5262  Customer  operations  revenue 

32.5263  Plant  operations  revenue 

32.5264  Other  incidental  regulated 
revenue 

32.5269  Other  revenue  settlements 

32.5270  Carrier  billing  and  collection 
revenue 

32.5280    Nonreg\ilated  operating 
revenue 

32.5300  Uncollectible  revenue 

32.5301  Uncollectible  revenue— 
telecommunications 

32.5302  Uncollectible  revenue— other 

Subpart  E— Instructions  for  Expensa 
Accounts 

Section  Number  and  Title: 
32.5999    General 
32.6110    Network  support  expenses 

32.6112  Motor  vehicle  expense 

32.6113  Aircraft  expense 

32.6114  Special  purpose  vehicles 
expense 

32.6115  Garage  work  equipment 
expense 

32.61 16  Other  work  equipment 
expense 

32.6120  General  support  expenses 

32.6121  Land  and  building  expense 

32.6122  Fiuniture  and  artworks 
expense 

.  32.6123    Office  equipment  expense 
32.6124    General  piupose  computers 
expense 

32.6210  Central  office  switching 
expenses 

32.6211  Analog  electronic  expense 

32.6212  Digital  electronic  expense 
32.6215    Electro-mechanical  expense 
32.6220    Operator  systems  expense 

32.6230  Central  office  transmission 
expenses 

32.6231  Radio  systems  expense 

32.6232  Circuit  equipment  expense 


32.6310  Information  origination/ 
termination  expenses 

32.6311  Station  apparatus  expense 
32.6341    Large  private  branch  exchange 

expense 
32.6351    Public  telephone  terminal 

equipment  expense 
32.6362    Other  terminal  equipment 

expense 

32.6410  Cable  and  wire  facilities 
expenses 

32.6411  Poles  expense 

32.6421  Aerial  cable  expense 

32.6422  Underground  cable  expense 

32.6423  Buried  cable  expense 

32.6424  Submarine  cable  expense 

32.6425  Deep  sea  cable  expense 

32.6426  Intrabuilding  network  cable 
expense 

32.6431    Aerial  wire  expense 
32.6441    Conduit  systems  expense 

32.6510  Other  property,  plant  and 
equipment  expenses 

32.6511  Property  held  for  future 
telecommunications  use  expense 

32.6512  Provisioning  expense 

32.6530  Network  operations  expenses 

32.6531  Power  expense 

32.6532  Network  administration 
expense 

32.6533  Testing  expense 

32.6534  Plant  operations 
administration  expense 

32.6535  Engineering  expense 
32.6540    Access  expense 

32.6560  Depreciation  and  amortization 
expenses 

32.6561  Depreciation  expense — 
telecommunications  plant  in 
service 

32.6562  Depreciation  expense — 
property  held  for  futiire 
telecommunications 

32.6563  Amortization  expense — 
tangible 

32.6564  Amortization  expense — 
intangible 

32.6565  Amortization  expense — other 

32.6610  Marketing 

32.6611  Product  management 

32.6612  Sales 

32.6613  Product  advertising 

32.6620  Services 

32.6621  Call  completion  services 

32.6622  Nimiber  services 

32.6623  Customer  services 

32.6710  Executive  and  planning 

32.6711  Executive 

32.6712  Planning 

32.6720  General  and  administrative 

32.6721  Accounting  and  finance 

32.6722  External  relations 

32.6723  Human  resources 

32.6724  Information  management 

32.6725  Legal 

32.6726  Procurement 

32.6727  Research  and  development 

32.6728  Other  general  and 
administrative 


32.6790    Provision  for  uncollectible 
notes  receivable 

Subpart  F— Instructions  for  Other 
Income  Accounts 

Section  Number  and  Title: 
32.6999    General 

32.7099  Content  of  accounts 

32.7100  Other  operating  income  and 
expenses 

32.7110    Income  from  custom  work 
32.7130    Return  from  nonregulated  use 

of  regulated  facilities 
32.7140    Gains  and  losses  bom  foreign 

exchange 
32.7150    Gains  and  losses  from 

disposition  of  land  and  artworks 
32 . 7 1 60    Other  operating  gains  and 

losses 

32.7199  Content  of  accounts 

32.7200  Operating  taxes 
32.7210    Operating  investment  tax 

credits — ^net 
32.7220    Operating  Federal  income 

taxes 
32.7230    Operating  state  and  local 

income  taxes 
32.7240    Operating  other  taxes 
32.7250    Provision  for  deferred 

operating  income  taxes — net 

32.7299  Content  of  accounts 

32.7300  Nonoperating  income  and 
expense 

32.7310    Dividend  income 
32.7320    Interest  income 
32.7330    Income  bom  sinking  and 

other  funds 
32.7340    Allowance  for  funds  used 

during  construction 
32.7350    Gains  or  losses  frtim  the 

disposition  of  certain  property 
32.7360    Other  nonoperating  income 
32.7370    Special  charges 

32.7399  Content  of  accoimts 

32.7400  Nonoperating  taxes 
32.7410    Nonoperating  investment  tax 

credits — net 
32.7420    Nonoperating  Federal  income 

taxes 
32.7430    Nonoperating  state  and  local 

income  taxes 
32.7440    Nonoperating  other  taxes 
32.7450    Provision  for  deferred 

nonoperating  income  taxes — net 

32.7499  Content  of  accounts 

32.7500  Interest  and  related  items 
32.7510    hiterest  on  funded  debt 
32.7520    Interest  expense — capital 

leases 
32.7530    Amortization  of  debt  issuance 

expense 
32.7540    Other  interest  deductions 

32.7599  Content  of  accounts 

32.7600  Extraordinary  items 
32.7610    Extraordinary  income  credits 
32.7620    Extraordinary  income  chaises 
32.7630    Current  income  tax  effect  of 

extraordinary  items — net 
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32.7640    Provision  for  deferred  income 
tax  effect  of  extraordinary  items — 
net 

32 .  7899    Content  of  accounts 

32 .  791 0    Income  effect  of  jurisdictional 
rate-making  differences — net 

32.7990    Nonregulated  net  income 

Subpart  G— Glosaary 

Section  Number  and  Title: 
32.9000    Glossary  of  terms 

PART  36-^URISDICTIONAL 
SEPARATIONS  PROCEDURES; 
STANDARD  PROCEDURES  FOR 
SEPARATING 

TELECOMMUNICATIONS  PROPERTY 
COSTS,  REVENUES,  EXPENSES, 
TAXES  AND  RESERVES  FOR 
TELECOMMUNICATIONS  COMPANIES 

Brief  Description:  This  rule 
establishes  a  system  of  accoimting  that 
separates  the  costs  of  regulated  and 
noiu«gulated  activities  of  telephone 
companies  and  their  affiliates.  These 
measures  were  implemented  to  prevent 
cross  subsidization  or  inaccurate 
allocations  of  common  costs  between 
regulated  and  nonregulated  activities. 

Need:  This  rule  separates  the  costs  of 
regulated  and  non-regulated  activities  of 
telephone  companies. 

Legal  Basis:  Sec.  4;  48  Stat.  1066,  as 
amended:  47  U.S.C.  154.  Sees.  219,  220; 
48  Stat.  1077  as  amended,  1078;  47 
U.S.C.  219.  220. 

Subpart  A— Ganeral 

Section  Number  and  Title: 

36.1  General 

36.2  Fundamental  principles 
imderlying  procediires 

Subpart  B— Talacommunlcations 
Property 

Section  Number  and  Title: 

36.101  Section  arrangement 

36.102  General 

36.111  General 

36.112  Apportionment  procediu* 

36.121  General 

36.122  Categories  and  apportiomnent 
procedures 

36.123  Operator  systems  equipment- 
Category  1 

36.124  Tandem  switching 
equipment — Category  2 

36.125  Local  switching  equipment — 
Category  3 

36. 1 26  Circuit  equipment — Category  4 

36.141  General 

36.142  Categories  and  apportionment 
procedures 

36.151  General 

36. 1 52  Categories  of  Cable  and  Wire 
Facilities  (C&WF) 

36.153  Assignment  of  Cable  and  Wire 
Facilities  (C&WF)  to  categories 


36. 1 54  Exchange  line  Cable  and  Wire 
Facilities  (C&WF)— Category  1— 
apportionment  procedures 

36.155  Wideband  and  exchange  truck 
(C&WF)— Category  2— 
apportiomnent  procedures 

36.156  Interexchange  Cable  and  Wire 
Facilities  (C&WF)— Category  3— 
apportioiunent  procediu^s 

36.157  Host/remote  message  Cable  and 
Wire  Facilities  (C&WF)— Category 

4 — apportionment  procedures 

36.161  Tangible  assets — Accoimt  2680 

36.162  Intangible  assets — Account 
2690 

36. 1 7 1  Property  held  for  future 
teleconununications  use — Account 
2002;  Telecommunications  plant 
under  construction — Account  2003; 
and  Telecommunications  plant 
adjustment — ^Account  2005 

36. 1 72  Investment  in  nonaffiliated 
companies — Account  1402 

36.181  Material  and  supplies — 
Account  1220 

36.182  Cash  working  capital 
36.191    Equal  access  equipment 

Subpart  C— Operating  Revenues  and 
Certain  income  Accounts 

Section  Number  and  Title: 

36.201  Section  arrangement 

36.202  General 

36.211  General 

36.212  Basic  local  services  revenue — 
Account  5000 

36.213  Network  access  services 
revenues 

36.214  Long  distance  message 
revenue — Account  5100 

36.215  Miscellaneous  revenue — 
Account  5200 

36.216  Uncollectible  revenue — 
Account  5300 

36.221  Other  operating  income  and 
expenses — Account  7100 

36.222  Nonoperating  income  and 
expenses — Account  7300 

36.223  Interest  and  related  items — 
Account  7500 

36.224  Extraordinary  items — ^Accoimt 
7600 

36.225  Income  effect  of  jurisdictional 
ratemaking  differences — Account 
7910 

Subpart  D— Operating  Expenses  and 
Taxes 

Section  Number  and  Title: 

36.301  Section  arrangement 

36.302  General 

36.310  General 

36.311  Network  support  expenses — 
Accoimt  6110;  and  General  support 
expenses — Account  6120 

36.321    Central  office  expenses — 
Accounts  6210,  6220,  and  6230 


36.372 
36.373 
36.374 
36.375 
36.376 
36.377 


36.331    Information  origination/ 
termination  expenses — Account 
6310 

36.341    Cable  and  wire  facilities 
expenses — Accoxmt  6410 

36.351  General 

36.352  Other  property  plant  and 
equipment  expenses — Accoimt 
6510 

36.353  Network  operations  expenses — 
Account  6530 

36.354  Access  expenses — Account 
6540 

36.361    Depreciation  and  amortization 
expenses — ^Account  6560 

36.371    General 

Marketing — Account  6610 
Services — Account  6620 
Telephone  operator  services 
Published  directory  listing 
All  other 

Category  1 — Local  business 
office  expense 

36.378  Category  2 — Customer  services 
(revenue  accounting) 

36.379  Message  processing  expense 

36.380  Other  billing  and  collecting 
expense 

36.381  Carrier  access  charge  billing 
and  collecting  expense 

36.382  Category  3 — All  other  customer 
services  expense 

36.391  General 

36.392  Executive  and  planning — 
Account  6710;  and  General  and 
administrative — Account  6720 

36.411  Operating  taxes — Account  7200 

36.412  Apportionment  procedures 
36.421    Equal  access  expenses 

Subpart  E— Reserves  and  Deferrals 

Section  Number  and  Title: 

36.501  General 

36.502  Other  jurisdictional  assets — 
Net— Account  1500 

36.503  Accumulated  depreciation — 
Account  3100 

36.504  Accumulated  depreciation- 
Property  held  for  future 
teleconununications  use — ^Account 
3200 

36.505  Accumulated  amortization- 
Tangible — ^Account  3400; 
Accumulated  amortization — 
Intangible — ^Account  3500;  and 
Accumulated  amortization — 
Other— Account  3600 

36.506  Net  current  deferred  operating 
income  taxes — Account  4100;  Net 
noncurrent  deferred  operating 
income  taxes — ^Account  4340 

36.507  Other  jurisdictional  liabilities 
and  deferred  credits — Net — 
Account  4370 

Subpart  F— Universal  Service  Fund 

Section  Number  and  Title: 
36.601    Gen«al 
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36.611  Submission  of  information  to 
the  National  Exchange  Carrier 
Association  (NECA) 

36.612  Updating  information 
submitted  to  the  National  Exchange 
Carrier  Association 

36.613  Submission  of  information  by 
the  National  Exchange  Carrier 
Association 

36.621  Study  area  total  unseparated 
loop  cost 

36.622  National  and  study  area 
average  unseparated  loop  costs 

36.631    Expense  adjustment 
36.641    Transition 

Subpart  G— Lifelina  Connection 
Assistance  Expense  Aiiocation 

Section  Number  and  Title: 
36.701    General 

36.711    Lifeline  connection  assistance 
36.721    Telephone  company  eligibility 

for  lifeline  connection  assistance 

expense  allocation 
36. 73 1    Submission  of  information  to 

the  National  Exchange  Carrier 

Association 
36.741    Expense  adjustment 

PART  43— REPORTS  OF 
COMIflUNICATION  COIMMON 
CARRiERS  AND  CERTAiN  AFRLIATES 

Brief  Description:  This  rule 
establishes  an  automated  reporting  . 
system  for  the  collection  of  the  financial 
and  operating  data  that  the  Commission 
requires  to  administer  its  accoimting, 
joint  cost,  jurisdictional  separations, 
rate  base  disallowance,  and  access 
charge  rules. 

Need:  This  rule  implements  the 
automated  reporting  system  that  aids  in 
financial  and  operating  data  collection. 

Legal  Basis:  Sec.  4;  48  Stat.  1066,  as 
amended;  47  U.S.C.  154.  Sees.  211,  219; 
48  Stat.  1073, 1077,  as  amended;  47 
U.S.C.  211,  219,  220. 

Section  Number  and  Title: 

43.21(d)    Annual  reports  of  carriers  and 

certain  affiliates 
43.21(e)    Annual  reports  of  carriers  and 

certain  affiliates 

Brief  Description:  This  rule  requires 
all  foreign-ovvned  carriers  to  file  annual 
reports  on  all  common  carrier  services 
offered  in  the  United  States. 

Need:  This  rule  implements  the 
requirement  that  all  foreign-owned    " 
carriers  file  annual  reports. 

Legal  Basis:  Sec.  4;  48  Stat.  1066,  as 
amended;  47  U.S.C.  154.  Sees.  211,  219; 
48  Stat.  1073, 1077,  as  amended:  47 
U.S.C.  211,  219,  220. 

Section  Number  and  Title: 
43.81     Reports  of  carriers  owned  by 
foreign  telecommunications  entities 


PART  61— TARIFFS 

Brief  Description:  This  rule  defines 
terms  utilized  in  part  61. 

Need:  This  rule  defines  terms  utilized 
in  part  61. 

Legal  Basis:  Sec.  4;  48  Stat.  1066,  as 
amended;  47  U.S.C.  154.  Sec.  203;  48 
Stat.  1070;  47  U.S.C.  203. 

Section  Number  and  Description: 
61.3    Definitions 

Brief  Description:  This  rule  requires 
any  publications  filed  with  the 
Commission  be  accompanied  by  a  letter 
of  transmittal  which  explains,  among 
other  things,  the  natiu«  and  purpose  of 
the  filing. 

Need:  This  rule  implements  the 
requirement  that  a  letter  of  transmittal 
accompany  all  publications  filed  with 
the  Commission. 

Legal  Basis:  Sec.  4,  303;  48  Stat.  1066. 
as  amended,  1082;  47  U.S.C.  154,  303. 
Sec.  203;  48  Stat.  1070;  47  U.S.C.  203; 
5  U.S.C.  552. 

Section  Number  and  Description: 
61.33    Letters  of  transmittal 

Brief  Description:  This  rule  reduces 
the  administrative  and  regulatory 
burdens  on  small  telephone  companies. 
Additionally,  this  rule  reduces  the 
fi«quency  of  required  tariff  filings  for 
small  companies  using  historical  data, 
and  eliminates  the  data  filing 
requirements  and  the  liability  for 
automatic  refunds. 

Need:  This  rule  aids  small  telephone 
companies  by  reducing  regulatory 
burdens. 

Legal  Basis:  Sees.  4,  303;  48  Stat. 
1066, 1082,  as  amended;  47  U.S.C.  154, 
303;  5  U.S.C.  552. 

Section  Number  and  Title: 
61.39    Optional  supporting  information 
to  be  submitted  with  letters  of 
transmittal  for  Access  Tariff  filings 
effective  on  or  after  April  1,  1989, 
by  local  exchange  carriers  serving 
50,000  or  fewer  access  lines  in  a 
given  study  area  that  are  described 
as  subset  3  carriers  in  69.602 
Brief  Description:  These  rules  limit 
the  rates  dominant  carriers  may  charge, 
rather  than  the  rates  of  return  they  may 
receive,  thereby  avoiding  unnecessary 
costs,  and  forcing  investoient  in 
efficiency  enhancing  technology  and 
innovative  service  approaches  in  order 
to  earn  the  greatest  levels  of  return 
within  the  applicable  rate  limitations. 
Need:  This  rule  encoiu-ages  efficiency. 
Legal  Basis:  See.  4;  48  Stat.  1066.  as 
amended;  47  U.S.C.  154.  Sec.  203;  48 
Stat.  1070;  47  U.S.C.  203. 
Section  Number  and  Title: 

61.41  Price  cap  requirements  generally 

61.42  Price  cap  baskets  and  service 
categories 


61.43  Annual  price  cap  filings 
required 

61 .44  Adjustments  to  the  PCI  for 
Dominant  Interexchange  Carriers 

61.46  Adjustments  to  the  API 

61.47  Adjustments  to  the  SBI;  pricing 
bands 

61.48  Transition  rules  for  price  cap 
formula  calculations 

61.49  Supporting  information  to  be 
submitted  with  letters  of  transmittal 
for  tariffs  of  carriers  subject  to  price 

.   cap  regulation 

Brief  Description:  This  rule  requires 
that  every  proposed  tariff  filing  bear  an 
effective  date  and,  unless  exempted, 
meet  the  notice  requirement.  Subsection 
(c),  specifically,  names  different  notice 
requirements  for  those  carriers  subject 
to  the  price  cap  regulations.  Different 
notice  periods  are  required  for  these 
carriers  for  conformity  reasons. 

Need:  This  rule  implements  notice 
requirements  for  every  proposed  tariff 
filing. 

Legal  Basis:  Sec.  4;  48  Stat.  1066,  as 
amended;  47  U.S.C.  154.  Sec.  203;  48 
Stat.  1070;  47  U.S.C.  203. 

Section  Number  and  Title: 
61.58(c)    Notice  requirements 

PART  6»-EXTENSI0N  OF  UNES  AND 
DISCONTINUANCE,  REDUCTION. 
OUTAGE  AND  IMPAIRIMENT  OF 
SERVICE  BY  COMMON  CARRIERS; 
AND  GRANTS  OF  RECOGNIZED 
PRIVATE  OPERATING  AGENCY 
STATUS 

Brief  Description:  This  nde 
establishes  that  an  application  under 

63.701  shall  be  submitted  in  the  form 
specified  in  63.53  for  applications  under 
214  of  the  Communications  Act. 

Need:  This  rule  provides  the  format 
for  applications  submitted  to  the 
Commission. 

Legal  Basis:  A7  U.S.C.  151,  154(i). 
154(j),  201,  202,  203,  204.  205,  218,  403, 
533. 

Section  Number  and  Title: 

63 .  701    Contents  of  application 

63.702  Form 

PART64-MISCELLANE0US  RULES 
RELATING  TO  COMMON  CARRIERS 

Subpart  E — Use  of  Recording  Devices 
by  Telephone  Companies 

Brief  Description:  This  rule  provides 
the  conditions  imder  which  a 
conversation  may  be  recorded. 

Need:  This  rule  articulates  the 
requirements  for  a  permissible  recording 
of  a  conversation. 

Legal  Basis:  Sees.  1,  4,  201,  202,  203, 
204,  205,  218;  48  Stat.  1064, 1066.  1070. 
as  amended,  1071. 1072, 1077;  47  U.S.C. 
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151. 154,  201,  202,  204.  205.  218;  E.O. 
11092  of  February  26, 1963. 
Section  Number  and  Title: 
64 .  501  (b)    Recording  of  telephone 

conversations  with  telephone 

companies 

Subpart  I— Allocation  of  Costs 

Brief  Description:  Tins  rule 
establishes  a  unifonn  system  of 
allocation  of  costs  for  the  purposes  of 
tariffs. 

Need:  This  rule  establishes  a  imiform 
system  of  allocation  of  costs  for  the 
purposes  of  tariffs. 

Legal  Basis:  Sees.  1.  4,  201,  202.  203. 

204,  205,  218;  48  Stat.  1064. 1066. 1070, 
as  amended.  1071, 1072, 1077;  47  U.S.C. 
151, 154,  201.  202.  204.  205.  218;  E.O. 
11092  of  February  26, 1963. 

Section  Number  and  Title: 
64.902    Transactions  with  affiliates 

PART  65— INTERSTATE  RATE  OF 
RETURN  PRESCRIPTION 
PROCEDURES  AND  METHODOLOGIES 

Subpart  C— Exctiange  Carriers 

Brief  Description:  This  rule  defines 
net  income  and  the  affect  on  it  by  gains 
and  losses  in  depreciable  and 
nondepreciable  property,  charitable 
deductions,  and  interest  related 
customer  deposits. 

Need:  This  rule  defines  net  income  for 
interexchange  carriers. 

Legal  Basis:  Sees.  4,  201,  202.  203, 

205.  218.  403;  48  Stat.  1066. 1072, 1077. 
1094.  as  amended;  47  U.S.C.  151. 154. 
201.  202,  203.  204,  205,  218,  219,  220, 
403. 

Section  Number  and  Title: 

65.450    Net  income 


return  for  the  interstate  services 
exchange  telephone  carriers. 

Need:  These  rules  balance  the 
interests  of  rate-payers  and  investors  by 
promoting  just  and  reasonable  rates 
without  imposing  excessive  burdens  or 
costs  on  the  carriers  or  the  Commission. 

Legal  Basis:  Sees.  4.  201.  202,  203, 
205,  218.  403;  48  Stat.  1066, 1072, 1077. 
1094.  as  amended;  47  U.S.C.  154,  201. 
202. 203. 205.  218.  403. 

Section  Number  and  Title: 

65.700  Determining  the  maximum 
allowable  rate  of  return 

65.701  Period  of  review 

65.702  Measurement  of  interstate 
service  earnings 

Subpart  G— Rate  Base 

Brief  Description:  This  rule 
establishes  that  the  rate  base  consists  of 
the  interstate  portion  of  the  accounts 
hsted  in  65.820  that  have  been  invested 
in  "plant  used"  and  useful  in  the 
efficient  provision  of  interstate 
telecommunications  services  regulated 
by  the  Commission,  minus  any 
deducted  items  computed  in  accordance 
with  65.830. 

Need:  This  rule  establishes  the  rate 

DflS6 

Legal  Basis:  Sees.  4,  201,  202,  203, 
205,  218,  403;  48  Stat.  1066, 1072, 1077, 
1094,  as  amended;  47  U.S.C.  151, 154, 
201, 202, 203. 204,  205.  218,  219,  220, 
403. 

Section  Number  and  Title: 

65.810    Definitions 
65.820    Included  items 
65.830    Deducted  items 

PART  68— CONNECTION  OF 
TERMINAL  EQUIPMENT  TO  THE 
TELEPHONE  NETWORK 


Subpart  E— Rate  of  Return  Reports  Subpart  A— General 


Brief  Description:  This  rule  ensures 
that  rate  of  return  reports  are  filed  in  a 
uniform  manner  and  in  compliance 
with  the  Commission's  prescribed 
methods. 

Need:  This  rule  ensures  all  rate  of 
retiun  reports  that  come  to  the 
Commission  are  filed  in  a  uniform 
manner. 

Legal  Basis:  Sees.  4.  201.  202,  203. 
205.  218.  403;  48  Stat.  1066. 1072. 1077. 
1094.  as  amended;  47  U.S.C.  154,  201, 
202. 203.  205.  218,  403. 

Section  Number  and  Title: 
65.600    Rate  of  retimi  reports 

Subpart  F— Maximum  Allowable  Rates 
of  Return 

Brief  Description:  These  rules  set  forth 
the  method  for  determining  and 
enforcing  maximimi  allowable  rates  of 


Brief  Description:  Part  68  of  the  rules 
sets  forth  the  technical  standards  for 
registration  and  interconnection  to  the 
telephone  network  of  customer 
provided  terminal  equipment. 

Need:  These  rules  set  forth  the 
technical  standards  for  registration  and 
interconnection  to  the  telephone 
network. 

Legal  Basis:  47  U.S.C.  151. 154(i). 
154(j).  201.  202,  203.  204.  205.  218,  220, 
313,  403.  412;  5  U.S.C.  553. 

Section  Number  and  Title: 
68.2    Scope 

Brief  Description:  This  rule  allows  a 
waiver  of  the  requirement,  that  nearly 
all  telephones  manufactured  in  or 
imported  into  the  United  States  after 
August  16, 1989  be  hearing  aid 
compatible,  where  a  valid,  public 
interest  argument  can  be  identified  and 


compliance  is  either  infeasible  or  so 
costly  as  to  make  one's  product 
unmarketable. 

Need:  This  rule  provides  a  waiver  for 
telephones  being  hearing  aid  compliant. 

Legal  Basis:  Sees.  4.  201.  202,  203. 
204, 205, 208, 215,  218, 313, 314, 403, 
404.  410,  602;  48  Stat.,  as  amended, 
1066, 1070,  1071. 1072, 1073, 1076, 
1077, 1087, 1094, 1098, 1102;  47  U.S.C. 
151, 154, 201, 202,  203, 204, 205, 208, 
215, 218, 220, 313, 314, 403, 404, 410, 
412, 602. 

Section  Number  and  Title: 

68.5    Waivers 

Subpart  C— Registration  Procedures 

Brief  Description:  This  rule  delineates 
compliance  tests  for  terminal 
equipment. 

Need:  This  rule  delineates  compliance 
tests  for  terminal  equipment. 

Legal  Basis:  47  U.S.C.  151, 154(i), 
154(j),  201,  202,  203,  204,  205,  218,  220, 
313,  403,  412;  5  U.S.C.  553. 

Section  Number  and  Title: 
68.200(j)    Application  for  equipment 
registration 

Subpart  D— Conditions  for 
Registration 

Brief  Description:  This  rule  defines 
standards  for  labeling  of  telephone 
equipment. 

Need:  This  rule  ensiu«s  that  the 
labeling  of  telephone  equipment  is  done 
in  a  uniform  manner. 

Legal  Basis:  47  U.S.C.  151, 154(i), 
154(j),  201,  202,  203,  204,  205,  218,  220, 
313,  403.  412;  5  U.S.C.  553. 

Section  Number  and  Title: 
68.300(b)(4)    Labeling  requirements 
68.300(b)(5)    Labeling  requirements 

Brief  Description:  This  rule  defines 
leakage  current  limits. 

Need;  This  rule  establishes  acceptable 
levels  of  leakage. 

Legal  Basis:  47  U.S.C.  151. 154(i), 
154(j),  201,  202,  203,  204,  205,  218,  220, 
313,  403, 412;  5  U.S.C.  553. 

Section  Number  and  Title: 
68.304(g)    Leakage  current  limitations 
Table  Note  (6)    Leakage  current 
limitations 

Brief  Description:  This  rule  sets 
maximum  power  for  voice  band  private 
lines. 

Need:  This  rule  sets  maximiun  power 
for  voice  band  private  lines. 

Legal  Basis:  47  U.S.C.  151, 154(i), 
154(j),  201,  202,  203,  204,  205,  218,  220. 
313,  403.  412;  5  U.S.C.  553. 

Section  Number  and  Title: 
68.308(b)(l)(v)    Signal  power 
limitations 
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68.308(b)(l){vi)    Signal  power 

limitations 
68.308{b)(l)(vii)    Signal  power 

limitations 
68.308(b)(5)(i){G)    Signal  power 

limitations 
68.308(b)(5)(i)(H)    Signal  power 

limitations 
68.308(f)    Signal  power  limitations 
.  Brief  Description:  This  rule  dictates 
maximum  time  a  line  can  be  tied  up 
after  an  automatic  telephone  dialing  is 
completed. 

Need:  This  rule  ensures  that  a 
consumer's  line  will  not  be  tied  up  after 
being  automatically  dialed. 

Legal  Basis:  47  U.S.C.  151, 154(i), 
154(j),  201,  202,  203,  204,  205,  218,  220, 
313,  403,  412;  5  U.S.C.  553. 

Section  Number  and  Title: 
68.318    Additional  limitations 

Subpart  F— Connectors 

Brief  Description:  These  rules  provide 
for  uniform  standards  for  the  protection 
of  the  telephone  network  from  damage 
caused  by  the  connection  of  terminal 
equipment  and  associated  wiring 
thereto,  and  for  the  compatibility  of 
hearing  aids  and  telephones  so  as  to 
ensure  that  persons  with  hearing  aids 
have  reasonable  access  to  the  telephone 
network. 

Need:  These  rules  provide  for  uniform 
standards  for  the  protection  of  the 
telephone  network  from  damage  caused 
by  the  connection  of  terminal 
equipment  and  associated  wiring. 

Legal  Basis:  Sees.  4,  5,  303;  48  Stat. 
1066, 1068, 1082,  as  amended;  47  U.S.C. 
151, 154, 155,  201, 202,  203,  204,  205, 
218,  220,  303,  313,  403.  412;  5  U.S.C. 
553. 

Section  Number  and  Title: 
8.502(a)(3)    Configurations 
68.502(b)(3)    Configurations 
68.502(d)(2)    Configurations 

PART  69— ACCESS  CHARGES 

Subpart  A— General 

Brief  Description:  This  rule  serves  to 
define  key  terms  utilized  with  respect  to 
access  charges. 

Need:  This  rule  defines  a  number  of 
terms  used  in  the  section. 

Legal  Basis:  Sees.  4,  201,  202,  203, 
205,  218,  403;  48  Stat.  1066, 1070, 1077, 
1094,  as  amended;  47  U.S.C.  154,  201, 
202,  203,  205,  218,  403. 

Section  Number  and  Title: 
69.2(hh)    Definitions 
69.2(ii)    Definitions 
69.2(jj)    Definitions 
69.2(kk)    Definitions 
69.2(11)    Definitions 
69.2(mm)    Definitions 


Brief  Description:  This  rule  detariffs 
billing  and  collection  services  provided 
by  local  exchange  carriers  to 
interexehange  carriers  for  interstate 
services. 

JVeed;  This  rule  deregulates  billing 
and  collection  services. 

Legal  Basis:  Sees.  4,  201,  202,  203, 
205,  218,  403;  48  Stat.  1066,  1070, 1077, 
1094,  as  amended;  47  U.S.C.  154,  201, 
202,203,205,218,403. 

Section  Number  and  Title: 
69.3(e)(8)    Filing  of  access  service 
tariffs 

Brief  Description:  This  rule  provides 
filing  standards  for  advance  notice  of 
intention  of  filing  tariffs  either  as  a 
single  carrier  or  as  an  association. 

Need:  This  rule  provides  filing 
standards  for  advance  notice  of 
intention  of  filing  tariffs  either  as  a 
single  carrier  or  as  an  association. 

Legal  Basis:  Sees.  4,  201,  202,  203, 
205,  218,  403;  48  Stat.  1066,  1070. 1077, 
1094,  as  amended;  47  U.S.C.  154,  201, 
202,  203,  205,  218,  403. 

Section  Number  and  Title: 
69.3(e)(9)    Filing  of  access  service 
tariffs 

Brief  Description:  This  rule  ensures 
consistency  between  filing  of  data 
concerning  tariffs  between  the 
association  and  the  agency. 

Need:  This  rule  ensures  consistency 
of  filings  between  the  association  and 
the  agency. 

Legal  Basis:  Sees.  4,  201,  202,  203, 
205,  218,  403;  48  Stat.  1066,  1070,  1077. 
1094,  as  amended;  47  U.S.C.  154,  2dl, 
202,  203,  205,  218,  403. 

Section  Number  and  Title: 
69.3(e)(10)    Filing  of  access  service 
tariffs 

Brief  Description:  This  rule  clarifies 
the  effects  of  mergers  and  acquisitions 
among  exchange  carriers  on  die 
common  line  pooling  status  of  the 
involved  exchange  carriers  and  the  long 
term  and  transitional  support 
arrangements. 

Need;  This  rule  clarifies  the  effects  of 
mergers  and  acquisitions  among 
exchange  carriers. 

Legal  Basis:  Sees.  4,  201,  202,  203, 
205.  218.  403;  48  Stat.  1066,  1070,  1077. 
1094,  as  amended;  47  U.S.C.  154,  201, 
202,  203,  205,  218,  403. 

Section  Number  and  Title: 
69.3(e)(l  1)    Filing  of  access  service 

tariffs 
69.3(g)    Filing  of  access  service  tariffs 

Brief  Description:  This  rule  allows  for 
a  filing  period  twice  a  year  of  the  access 
charge  tariff. 

Need:  This  rule  makes  the  filing  of 
tariffs  easier  by  allowing  twice  a  year 
filings. 


Legal  Basis:  Sees.  4,  201.  202.  203. 
205,  218.  403;  48  Stat.  1066.  1070, 1077, 
1094,  as  amended;  47  U.S.C.  154,  201. 
202.  203,  205.  218.  403. 

Section  Number  and  Title: 
69.3(f)    Filing  of  access  service  tariffs 

Brief  Description:  This  rule  ensures 
tariffs  for  access  charges  include  the 
payments  for  the  elements  listed  in 
69.4(b),  the  Universal  Service  Fund  and 
Lifeline  Assistance. 

Need:  This  rule  ensures  that  tariffs  for 
access  charge  payments  include  the 
elements  listed  in  69.4(b). 

Legal  Basis:  Sees.  4,  201,  202,  203. 
205,  218,  403;  48  Stat.  1066, 1070,  1077. 
1094,  as  amended;  47  U.S.C.  154,  201, 
202, 203,  205,  218,  403. 

Section  Number  and  Title: 
69.4(c)    Charges  to  be  filed 

Brief  Description:  This  rule  sets  forth 
the  scope  of  interexehange  carriers 
responsible  for  paying  the  Universal 
Service  Fund  and  Lifeline  Assistance 
charges. 

"  Need:  This  rule  sets  forth  the  scope  of 
interexehange  carriers  responsible  for 
paying  the  Universal  Service  Fund  and 
Lifeline  Assistance  charges. 

Legal  Basis:  Sees.  4,  201.  202.  203, 
205,  218,  403:  48  Stat.  1066,  1070, 1077. 
1094.  as  amended;  47  U.S.C.  154,  201. 
202,  203,  205,  218,  403. 

Section  Number  and  Title: 
69.5(d)    Persons  to  be  assessed 

Sut>parl  B— Computation  of  Charges 

Brief  Description:  This  rule  serves  to 
provide  price  caps  for  incumbent  local 
exchange  carriers  that  would  not 
otherwise  have  a  price  cap. 

Need;  This  rule  helps  to  ensure  that 
the  rate  consumers  pay  for  service  is 
fair. 

Legal  Basis:  Sees.  4,  201,  202,  203, 
205,  218,  403;  48  Stat.  1066,  1070. 1077, 
1094,  as  amended;  47  U.S.C.  154,  201, 
202,  203,  205,  218,  403. 

Section  Number  and  Title: 
69.104(e)    End  user  common  line  for 

non-price  cap  incumbent  local 

exchange  carriers 
69.104(f)    End  user  common  line  for 

non-price  cap  incumbent  local 

exchange  carriers 
69.104(g)    End  user  common  line  for 

non-price  cap  incumbent  local 

exchange  carriers 
69.104(h)    End  user  common  line  for 

non-price  cap  incumbent  local 

exchange  carriers 
69.104(i)    End  user  common  line  for 

non-price  cap  incumbent  local 

exchange  carriers 
69.104(m)    End  user  common  line  for 

non-price  cap  incumbent  local 

exchange  carriers 
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Brief  Description:  This  rule  provides  a 
standard  rate  to  compute  non-premiiun 
charges  and  defines  what  qualifies  as  a 
non-premium  charge. 

Need:  This  rule  provides  a  standard 
rate  to  compute  non-premium  charges 
and  defines  what  qualifies  as  a  non- 
premiiun  charge. 

Legal  Basis:  Sees.  4.  201.  202.  203. 
205,  218.  403;  48  Stat.  1066. 1070. 1077, 
1094,  as  amended;  47  U.S.C.  154.  201. 
202.  203,  205.  218. 403. 

Section  Number  and  Title: 
69. 1 1 3    Non-premium  charges  for 
MTS— WATS  equivalent  services 

SubfMrt  E— ApportlonnMnt  Of 


Brief  Description:  These  rules 
apportion  expenses  for  the  Universal 
Service  Fund.  Lifeline  Assistance,  and 
other  expenses. 

Need:  These  rules  apportion  expenses 
for  the  Universal  Service  Fund,  Lifeline 
Assistance,  and  other  expenses. 

Legal  Basis:  Sees.  4,  201,  202.  203. 
205.  218.  403;  48  Stat.  1066. 1070. 1077. 
1094.  as  amended;  47  U.S.C.  154.  201, 
202,  203.  205,  218,  403. 

Section  Number  and  Title: 

69.411  Other  expenses 

69.412  Non  participating  company 
payments/receipts 

69.413  Universal  Service  Fund 
expenses 

Subpart  Q— Exchange  Carrier 
Asaociatlon 

Brief  Description:  These  rules 
delineate  the  functions  of  associations. 

Need:  These  rules  delineate  the 
functions  of  associations. 

Legal  Basis:  Sees.  4,  201.  202.  203. 
205,  218,  403;  48  Stat.  1066, 1070. 1077, 
1094.  as  amended;  47  U.S.C.  154.  201. 
202.  203,  205,  218,  403. 

Section  Number  and  Title: 
69.603(c)    Association  functions 
69.603(d)    Association  functions 
69.603(e)    Association  functions 
69.603(f)    Association  functions 

Brief  Description:  This  rule 
establishes  the  payment  of  long  term 
support  as  well  as  the  formula  for 
amount  of  payment,  and  the 
commencement  date  for  transitional 
support. 

Need:  This  rule  ensures  that  support 
payments  will  be  made  and  the  starting 
date  for  transitional  support. 

Legal  Basis:  Sees.  4,  201,  202,  203, 
205,  218,  403;  48  Stat.  1066. 1070. 1077, 
1094,  as  amended;  47  U.S.C.  154.  201, 
202, 203, 205,  218.  403. 

Section  Number  and  Title: 
69.61 2    Long  term  and  transitional 
support 


PART  73— RADIO  BROADCAST 
SERVICES 

Subpart  A— AM  Broadcast  Stations 

Brief  Description:  These  rules  provide 
for  compliance  and  authorization  of  AM 
radio  equipment  and  licenses. 

Need:  These  rules  prescribe  the  filing 
requirements,  application  forms  and 
procedures  for  AM  broadcast  radio 
S6rvic6s  • 

Legal  Basis:  47  U.S.C.  154.  303.  334. 
336. 

Section  Number  and  Title: 

73.21    Classes  of  AM  broadcast 

channels  and  stations 
73.26    Regional  channels;  Class  B  and 

Class  D  stations 

73.44  AM  transmission  system 
emission  limitations 

73.45  AM  antenna  systems 
73.54    Antenna  resistance  and 

reactance  measurements 
73.68    SampUng  systems  for  antenna 

monitors 
73.99    Presimrise  service  authorization 

(PSRA)  and  Postsimset  service 

authorization  (PSSA) 
73.150    Directional  antenna  systems 
73.182    Engineering  standards  of 

allocation 
73.190    Engineering  charts  and  related 

formulas 

Subpart  B— FM  Broadcast  Stations 

Brief  Description:  These  niles  provide 
for  compliance  and  authorization  of  FM 
radio  equipment  and  licenses. 

Need:  These  rules  prescribe  filing 
requirements,  application  forms  and 
procediures  for  FM  broadcast  radio 
S6rvic6s. 

Legal  Basis:  47  U.S.C.  154,  303.  334, 
336. 

Section  Number  and  Title: 

73.202    Table  of  Allotments 
73.207    Minimum  distance  separation 
between  stations 

73.210  Station  classes 

73.211  Power  and  antenna  height 
requirements 

73.213    Grandfathered  short-spaced 
stations 

73.215    Contour  protection  for  short- 
spaced  assignments 

73.311    Field  strength  contours 

73.315  FM  transmitter  location 

73.316  FM  antenna  systems 

Subpart  E— Television  Broadcast 
Stations 

Brief  Description:  These  rules  provide 
for  compliance  and  authorization  of 
television  broadcast  equipment  and 
licenses. 

Need:  These  rules  prescribe  filing 
requirements,  application  forms  and 


procediues  for  television  broadcast 

S6rvic6s> 
Legal  Basis:  47  U.S.C.  154,  303,  334, 

336. 
Section  Number  and  Title: 

73.610    Minimimi  distance  separations 
between  stations 

73.658    Affiliation  agreements  and 
network  programs  practices; 
territorial  exclusivity  in  non- 
network  program  arrangements 

Subpart  H-flules  Appllcabte  to  All 
Broadcast  Stations 

Brief  Description:  These  rules  provide 
for  compliance  and  authorization  of  all 
broadcast  services. 

Need:  These  rules  prescribe  operating 
proeediuBs  applicable  to  all  broadcast 
sorvicGS* 

Legal  Basis:  47  U.S.C.  154,  303,  334, 
336. 

Section  Number  and  Title: 

73.1015    Truthful  written  statements 
and  responses  to  Commission 
inqiiires  and  correspondence 

73.1211    Broadcast  of  lottery 
information 

73.1690    Modification  of  transmission 
systems 

73.3522  Amendment  of  applications 

73.3523  Dismissal  of  applications  in 
renewal  proceedings 

73.3571  Processing  ofAM  broadcast 
station  applications 

73.3572  Processing  of  TV  broadcast, 
low  power  TV,  TV  translator  and 
TV  booster  station  applications 

73.3580    Local  public  notice  of  filing  of 

broadcast  applications 
73.3588    Dismissal  of  petitions  to  deny 

or  withdrawal  of  informal 

objections 
73.3999    Enforcement  of  18  U.S.C.  1464 

(restrictions  on  the  transmission  of 

obscene  and  indecent  material) 
73.4099    Financial  qualifications, 

certification  of 

73.4107  FM  broadcast  assignments, 
increasing  availability  of 

73.4108  FM  transmitter  site  map 
submissions 

73.4266    Tender  offer  and  proxy 
statements 

PART  74— EXPERIMENTAL  RADIO, 
AUXILIARY,  SPECIAL  BROADCAST 
AND  OTHER  PROGRAM 
DISTRIBUTIONAL  SERVICES 

Subpart  General— Rules  Applicable  to 
All  Services  in  Part  74 

Brief  Description :  These  rules 
prescribe  filing  requirements  applicable 
to  all  experimental  radio,  auxiliary, 
special  broadcast  and  other  program 
distribution  services  regulated  under 
part  74. 
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Need:  These  rules  list  filing 
requirements,  application  forms  and 
procedures  applicable  to  experimental 
broadcasting,  remote  pick-up,  aural 
broadcasting,  television  auxiliary 
broadcasting,  low  power  television, 
instructional  television  fixed  services 
television  stations  and  FM  booster 
stations. 

Legal  Basis:  47  U.S.C.  154,  303,  307, 
554. 

Section  Number  and  Title: 
74.2    General  definitions 
74.15    Station  license  period 

Subpart  E— Aural  Broadcast  Auxiliary 
Stations 

Brief  Description:  These  rules 
prescribe  operating  procedures 
exclusive  to  aural  broadcast  auxiliary 
stations. 

Need:  These  rules  provide  procedures 
for  aural  broadcast  studio  transmitter 
link  stations,  intercity  relay  stations, 
aural  broadcast  microwave  booster 
stations  and  all  other  instructions 
applicable  to  aural  broadcasting 
stations. 

Legal  Basis:  47  U.S.C.  154,  303,  307, 
554. 

Section  Number  and  Title: 
74.502 
74.531 


Frequency  assignment 
Permissible  service 


Subpart  F— Tslevision  Broadcast 
Auxiliary  Stations 

Brief  Description:  These  rules 
prescribe  operating  procedures 
exclusive  to  television  broadcast 
auxiliary  stations. 

Need:  These  rules  promote  a  list  of 
band  width  channels  and  provide 
procedures  for  television  pick-up 
stations,  studio-transmitter  link  stations, 
television  relay  stations,  television 
translator  relay  stations,  television 
broadcast  licensees,  television 
microwave  booster  stations  and  all  other 
instructions  applicable  to  television 
auxiliary  stations. 

Legal  Basis:  47  U.S.C.  154.  303,  307, 
554. 

Section  Number  and  Title: 
74.600    Eligibihty  for  license 
74.602    Frequency  assignment 
74.631    Permissible  service 
74.633    Temporary  authorizations 
74.637    Emissions  and  emission 
limitations 

74.643  Interference  to  geostationary- 
satellites 

74.644  Minimum  path  lengths  for 
fixed  links 

Subpart  G— Low  Powar  TV,  TV 
Translator,  and  TV  Booster  Stationa 

Brief  Description:  These  rules 
prescribe  operating  procedures 


exclusive  to  low  power  television, 
television  translator,  and  television 
booster  stations. 

Need:  These  rules  promote 
procedures  for  television  broadcast 
translator  stations,  primary  stations, 
VHF  translator,  UHF  translator,  UHF 
translator  signal  boosters,  low  power 
television  stations,  program  origination, 
local  origination,  television  broadcast 
booster  station  and  all  other  instructions 
applicable  to  low  power,  translator  and 
booster  television  stations. 

Legal  Basis:  A7  U.S.C.  154,  303,  307. 
554. 

Section  Number  and  Title: 

74.701  Definitions 

74.702  Channel  assignments 

74.703  Interference 

74.731  Piupose  and  permissible 
service 

74.732  Eligibility  and  licensing 
requirements 

74.763    Time  of  operation 

74. 765    Posting  of  station  and  operator 
hcenses 

74. 769    Copies  of  rules 

74.780    Broadcast  regulations 
appUcable  to  translators,  low 
power,  and  booster  stations 

74.783  Station  identification 

74.784  Rebroadcasts 

Subpart  H— Low  Power  Auxiliary 
Stations 

Brief  Description:  These  rules 
prescribe  operating  procedures 
exclusive  to  low  power  auxiliary 
stations. 

Need:  These  rules  provide 
instructions  on  band  width  allocation 
and  all  other  procediu«s  applicable  to 
low  power  television  stations. 

Legal  Basis:  47  U.S.C.  154,  303,  307, 
554. 

Section  Number  and  Title: 
74.832    Licensing  requirements  and 
procedures 

Subpart  I— Instructional  Television 
Fixed  Service 

Brief  Description:  These  rules 
prescribe  operating  procedures 
exclusive  to  instructional  television 
fixed  service  stations. 

Need:  These  rules  promote 
procedures  for  instructional  television 
fixed  service  (ITFS)  broadcasting 
stations,  frequencies  on  fixed  broadcast 
stations,  fixed  service  appUcations, 
multi-channel  distribution  and  all  other 
procedures  applicable  to  television 
fixed  service. 

Legal  Basis:  47  U.S.C.  154,  303,  307„ 
554. 

Section  Number  and  Title: 
74.903    Interference 


74.913    Selection  procedure  for 
mutually  exclusive  ITFS 
applications 

Subpart  L— FIM  Broadcast  Translator 
Stations  and  FM  Broadcast  Booster 
Stations 

Brief  Description:  These  rules 
prescribe  operating  procedures 
exclusive  to  FM  broadcast  translator  and 
FM  broadcast  booster  stations. 

Need:  These  rules  provide  procedures 
pertaining  to  transmitting  FM  signal 
channels  for  primary  stations,  FM  radio 
broadcast  stations,  and  FM  booster 
stations. 

Legal  Basis:  47  U.S.C.  154,  303,  307, 
554. 

Section  Number  and  Title: 
74.1235    Power  limitations  and 

antenna  systems 
74.1250    Transmitters  and  associated 
equipment 

PART  76— CABLE  TELEVISION 
SERVICE 

Subpart  D— Carriage  of  Television 
Broadcast  Signals 

Brief  Description:  These  rules  provide 
for  the  carriage  of  television  broadcast 
signals  on  cable  television  systems. 
Subject  to  the  Commission's  network 
nonduplication,  syndicated  exclusivity 
and  sports  broadcasting  rules,  cable 
systems  must  carry  the  entirety  of  the 
program  schedule  of  every  local 
television  station  carried  pursuant  to  the 
Commission's  mandatory  carriage 
provisions  or  the  retransmission  consent 
provisions.  A  broadcaster  and  a  cable 
operator  may  negotiate  for  partial 
carriage  of  the  signal  where  the  station 
is  not  eligible  for  must  carry  rights, 
either  because  of  the  station's  failure  to 
meet  the  requisite  definitions  or  because 
the  cable  system  is  outside  the  station's 
market  area. 

Need:  These  rules  prescribe 
requirements  and  obligations 
concerning  cable  television  system 
carriage  of  television  broadcast  signals. 

Legal  Basis:  47  U.S.C.  154. 

Section  Number  and  Title: 

76.70    Exemption  from  input  selector 
switch  rules 

Subpart  F— Nonduplication  Protection 
and  Syndicated  Exclusivity 

Brief  Description:  These  rules  protect 
the  exclusive  rights  of  television 
broadcast  stations  to  distribute 
particular  programs.  Commercial 
television  station  licensees  are  entitled 
to  protect  the  network  programming  that 
they  have  contracted  for  by  exercising 
nonduplication  rights  against  more 
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distant  television  broadcast  stations 
carried  on  a  local  cable  television 
system  that  serves  more  than  1.000 
subscribers.  With  respect  to  non- 
network  programming,  cable  systems 
that  serve  at  least  1,000  subscribers  may 
be  required,  upon  proper  notification,  to 
provide  syndicated  exclusivity 
protection  to  broadcasters  who  have 
contracted  with  program  suppliers  for 
exclusive  exhibition  rights  to  certain 
programs  within  specific  geographic 
areas,  whether  or  not  the  cable  system 
affected  is  carrying  the  station 
requesting  this  protection. 

Need:  These  rules  provide 
requirements  pertaining  to  the 
permissible  retransmission  of  broadcast 
signals  by  cable  television  systems  and 
requirements  pertaining  to  the 
syndicated  exclusivity  rights  of 
broadcasters. 

Legal  Basis:  47  U.S.C.  154,  302,  303. 

Section  Number  and  Title: 

76.92  Network  non-duplication;  extent 
of  protection 

76.93  Parties  entitled  to  network  non- 
duplication  protection 

76.94  Notification 

76.95  Exceptions 
76.97    Effective  dates 
76.151    Syndicated  program 

exclusivity:  extent  of  protection 
76.153    Parties  entitled  to  syndicated 
exclusivity 

76.155  Notification 

76.156  Exceptions 

76.157  Exclusivity  contracts 

76.158  Indemnification  contracts 

76.159  Requirements  for  invocation  of 
protection 

76.161    Substitutions 
76.163    Effective  dates 

Subpart  K— Tachnical  Standards 

Brief  Description:  These  rules  provide 
technical  performance  standards  for  the 
operation  of  cable  television  systems  to 
ensure  the  delivery  of  satisfactory 
television  signals  to  cable  subscribers. 
Local  franchising  authorities  are 
generally  authorized  to  enforce  these 
technical  standards  through  their 
franchising  process. 

Need:  These  rules  prescribe  technical 
standards  applicable  to  cable  television 
service. 

Legal  Basis:  47  U.S.C.  154,  303, 601. 

Section  Number  and  Title: 
76.605  (Note  1)    Technical  standards 
76.605  (Note  3)    Technical  standards 

PART  78— CABLE  TELEVISION  RELAY 
SERVICE 

Subpart  B— Applications  and  Licenses 

Brief  Descriptions:  These  rules  set 
forth  procedures  for  applying  for 


licenses  to  operate  cable  antenna  relay 
service  stations.  Cable  systems  use  these 
microwave  relay  stations  to  obtain 
certain  signals  when  it  is  impractical  to 
use  cable  delivery.  Cable  operators  may 
purchase  microwave  relay  service  from 
companies  providing  such  common 
carrier  services,  or  they  may  operate 
their  own  relay  stations  licensed  by  the 
Conunission. 

Need:  These  rules  prescribe 
application  and  licensing  requirements 
applicable  to  cable  television  relay 
service. 

Legal  Basis:  47  U.S.C.  154,  303. 

Section  Number  and  Title: 
78.11(f)    Permissible  service 
78.18(a)(5)    Frequency  assignments 
78.18(ai{6)    Frequency  assignments 
78.18(a)(7)    Frequency  assignments 

Subpart  D— Technical  Regulations 

Brief  Description:  These  rules  provide 
technical  standards  for  the  operation  of 
cable  antenna  relay  service  (CARS) 
stations.  These  rules  address  transmitter 
power  limitations  and  bandwidth 
authorized  for  use  by  CARS  stations. 
These  rules  also  address  procediu«s 
concerning  the  installation,  replacement 
and  repair  of  CARS  station  equipment, 
and  procedures  for  frequency 
monitoring  and  measurement  and 
system  testing. 

Need:  These  rules  prescribe  technical 
requirements  applicable  to  cable 
television  relay  service. 

Legal  Basis:  47  U.S.C.  154,  301,  303. 
Section  Number  and  Title 
Description: 
78.103(e)    Emissions  and  emission 

limitations 
78.106    Interferences  to  geostationary- 
satellites 
78.108    Minimiun  path  lengths  for 
fixed  links 

PART  80— STATIONS  IN  THE 
MARITIME  SERVICES 

,    Brief  Description :  These  nUes  include 
radio  services  in  the  Maritime  Mobile 
Service,  the  Maritime  Mobile-Satellite 
Service,  the  Maritime 
Radiodetermination  Service,  and 
stations  in  the  Fixed  Service  that 
support  maritime  operations.  Regardless 
of  service,  marine  stations  are  either 
considered  to  be  stations  on  shipboard 
or  stations  on  land.  A  license  is  required 
for  each  land  station.  Ship  stations  are 
licensed  by  rule"  (no  individual  hcense 
needed)  when  they  operate  only  on 
domestic  voyages  and  are  not  required 
by>law  to  carry  a  radio.  Rules 
concerning  domestic  marine 
communications  are  matched  to 
requirements  of  the  U.S.  Coast  Guard, 


which  monitors  marine  distress 
frequencies  continuously  in  U.S.  waters. 

Need:  These  marine  radio  services 
rules  are  promulgated  to  promote  safety 
and  operational  activities  of  nonfederal 
maritime  activities,  including  U.S. 
vessels  that  traverse  international 
waters.  The  rules  also  reduce  radio 
interference  among  radio  users  by 
promoting  the  efficient  use  of  the  radio 
spectrum. 

Legal  Basis:  Sees.  4,  303,  48  Stat. 
1064-1068, 1081-1105,  as  amended;  47 
U.S.C.  151-155,  301-609;  3  UST  3450, 
3  UST  4726, 12  UST  2377 

Section  Number  and  Title: 

Subpart  A— General  Information 

80.5    Definitions 

Subpart  B— Applications  and  Licenses 

80.15    Eligibility  for  station  license 
80.19    Standard  forms  to  be  used 
80.23    Filing  of  applications 

Subpart  C— Operating  Requirements 
and  Procedures 

80.80    Operating  controls  for  ship 

stations 
80.83    Protection  from  potentially 

hazardous  RF  radiation 
80.89    Unauthorized  transmissions 
80.95    Message  charges 
80.102    Radiotelephone  station 

identification 
80.111    Radiotelephone  operating 

procedures  for  coast  stations 

80. 1 42  Ships  using  radiotelegraphy 

80.143  Required  frequencies  for 
radiotelephony 

Subpart  D— Operator  Requirements 

80.153    Coast  station  operator 
requirements 

80.155  Ship  station  operator 
requirements 

80.156  Control  by  operator 

80.157  Radio  officer  defined 
80.159    Operator  requirements  of  Title 

in  of  the  Commimications  Act  and 

the  Safety  Convention 
80.169    Operators  required  to  adjust 

transmitters  or  radar 
80. 1 7  7    When  operator  license  is  not 

required 
80. 1 79    Unattended  operation 

Subpart  E— General  Technical 
Standards 

80.203    Authorization  of  transmitters 

for  licensing 
80.205    Bandwidths 
80.207    Classes  of  emission 
80.209    Transmitter  fi^quency 

tolerances 
80.211    Emission  limitations 
80.213    Modulation  requirements 
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80.215    Transmitter  power 

80.217    Suppression  of  interference 

aboard  ships 
80.219    Special  requirements  for 

narrow-band  direct-printing  (NB- 

DP)  equipment 
80.221    Special  requirements  for 

automatically  generating  the 

radiotelephone  alarm  signal 
80.223     Special  requirements  for 

survival  craft  stations 
80.225    Requirements  for  selective 

calling  equipment 
80.227    Special  requirements  for 

protection  from  RF  radiation 

Subpart  G— Safety  Watch 
Requirenients  and  Procedures 

80.303    Watch  on  156.800  MHz 

(Channel  16) 
80.308    Watch  required  by  the  Great 

Lakes  Radio  Agreement 
80.311    Authority  for  distress 

transmission 
80.313    Frequencies  for  use  in  distress 
80.327    Urgency  signals 

Subpart  H — Frequencies 

80.355    Distress,  urgency,  safety,  call 

and  reply  Morse  code  frequencies 
80.357    Morse  code  working 

frequencies 
80.359    Frequencies  for  digital  selective 

calling  (DSC) 
80.363    Frequencies  for  facsimile 
80.369    Distress,  urgency,  safety,  call 

and  reply  frequencies 
80.371    Public  correspondence 

frequencies 
80.373    Private  communications 

frequencies 
80.375    Radiodetermination 

frequencies 
80.381    Frequencies  for  operational 

fixed  stations 
80.383    Vessel  Traffic  Services  (VTS) 

system  frequencies 
80.385    Frequencies  for  automated 

systems 
80.387    Frequencies  for  Alaska  fixed 

stations 

Subpart  I — Station  Documents 

80.409    Station  logs 

Subpart  J — Pubiic  Coast  Stations 

80.471    Discontinuance  or  impairment 

of  service 
80.475    Scope  of  service  of  the 

Automated  Maritime 

Telecommunications  Systems 

(AMTS) 
80.477    AMTS  points  of  communication 

Subpart  K— Private  Coast  Stations  and 
Itarfne  Utiiity  Stations 

80.514    Marine  VHF  frequency 
coordinating  committee(s) 


Subpart  L— Operational  Fixed  Stations 

80.559    Licensing  limitations 

Subpart  M— Stations  in  the  Radio 
Determination  Service 

80.601    Scope  of  communications 
80.603    Assignment  and  use  of 

frequencies 
80.605    U.S.  Coast  Guard  coordination. 

Subpart  N— IMaritime  Support  Stations 

80.655    Use  of  frequencies 

Subpart  O— Compulsory 
Radiotelegraph  installations  for 
Vessels  1600  Gross  Tons 

80.825    Radar  installation  requirements 
and  specifications 

Subpart  R— Compulsory 
Radiotelephone  Installations  for 
Vessels  300  Gross  Tons 

80.860    Reserve  power  supply 
80.871    VHF  radiotelephone  station 
80.879    Radar  installation  requirements 
and  specifications 

Subpart  S— Compulsory 
Radiotelephone  Installations  for  Small 
Passenger  Boats 

80.911    VHF  transmitter 

Subpart  T— Radiotelephone 
installation  Required  for  Vessels  on 
the  Great  Liikes 

80.956    Required  frequencies  and  uses 

Subpart  U— Radiotelephone 
Installations  Required  by  the  Bridge- 
to-Bridge  Act 

80.1019    Anteima  radio  &«quency 
indicator 

Subpart  V — Emergency  Position 
Indicating  Radio  Beacons  (EPIRBS) 

80.1051     Scope 

80.1053    Special  requirements  for  Class 

A  EPIRB  stations 
80.1055    Special  requirements  for  Class 

B  EPIRB  stations 
80.1061    Special  requirements  for 

406.025  MHz  EPIRBs 

Subpart  X— Voluntary  Radio 
installations 

80.1185    Supplemental  eligibility  for 

mobile-satellite  stations 
80.1187    Scope  of  communication 
80.1189    Portable  ship  earth  stations 

PART  87— AVIATION  SERVICES 

Brief  Description:  The  Aviation 
Services  consist  of  three  services.  (1) 
The  Aeronautical  Mobile  Service 


includes  aeronautical  advisory  stations, 
aeronautical  enroute  stations,  airport 
control  stations,  and  automatic  weather 
observation  stations.  (2)  The 
Aeronautical  Radionavigation  Service 
includes  stations  used  for  navigation, 
obstruction  warning,  instnunent 
landing,  and  measurement  of  altitude 
and  range.  (3).The  Aeronautical  Fixed 
Service  is  a  system  of  fixed  stations 
used  for  point-to-point  communications 
for  aviation  safety,  navigation,  or 
preparation  for  flight.  The  Commission 
regulates  the  Aviation  Services  in 
cooperation  with  the  Federal  Aviation 
Administration. 

Need:  These  aviation  radio  services 
rules  are  promulgated  to  promote  safety 
and  provide  systems  of  non- 
governmental use  of  radio  for 
aeronautical  communications, 
aeronautical  radio  navigation,  and 
search  and  rescue  operations.  The  rules 
also  reduce  radio  interference  among 
radio  users  by  promoting  the  efficient 
use  of  the  radio  spectrum. 

Legal  Basis:  48  Stat.  1064-1068. 
1081-1105.  as  amended;  47  U.S.C.  151, 
152. 153, 154. 155, 156.  301  through 
609. 

Section  Number  and  Title: 

Subpart  A— General  Information 

87.5    Definitions 

Subpart  B— Applications  and  Licenses 

87.23    Supplemental  information 

required 
87.29    Partial  grant  of  application 
87.37    Developmental  license 

Sut)part  C— Operating  Requirement 
and  Procedures 

87.73    Transmitter  adjustments  and 

tests 
87.77    Availability  for  inspections 
87.103    Posting  station  license 
87.111    Suspension  or  discontinuance 

of  operation 

Subpart  D — Technical  Requirements 

87.131  Power  and  emissions 

87.133  Frequency  stability 

87.137  Types  of  emission 

87.141  Modulation  requirements 

87.147  Authorization  of  equipment 


Subpart 

87.173 
Subpart 

87.187    Frequencies 


E — Frequencies 

Frequencies 

F— Aircraft  Stations 


Sutipart  G — Aeronautical  Advisory 
Stations  (UNICOMS) 

87.217    Frequencies 
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Sut>fMrt  H— Aeronautical  Multlcom 
Stations 

87.237    Scope  of  service 

Subpart  k-Aaronautical  Enroute  and 
Aeronautical  Fixed  Stations 

87.263    Frequencies 
87.265    Administrative 
communications 

Subpart  J— Flight  Test  Stations 

87.303    Frequencies 

87.305    Frequency  coordination 

Subpart  O— Airport  Conttoi  Towar 
Stations 

87.417    Scope  of  service 
87.421    Frequencies 

Subpart  Q— Stations  In  tha 
Radlodelarminatlon  Sarvica 

87.475    Frequencies 

Subpart  R— Civil  Air  Patrol  Stations 

.  87.503    Supplemental  eligibility 

PART  9&-PRIVATE  LAND  IMOBILE 
RADIO  SERVICES 

Brie/ Description  .These  services 
allow  businesses,  local  governments, 
educational  institutions,  hospitals, 
service  providers  and  utilities  to  build 
their  own  internal  communication 
systems  to  meet  specialized  needs 
where  commercial  services  are 
unavailable,  insxifficient,  or  too  costly. 
Channels  are  in  the  30-50, 150-170, 
220-222,  420-512,  700,  800  and  900 
MHz  bands.  Some  channels  are  shared; 
others  are  exclusive.  Frequencies  are 
often  assigned  in  pairs  for  use  in  two- 
way  communications.  The  most 
common  use  is  for  dispatch 
communications;  other  uses  include 
alerting,  monitoring,  alarms,  and 
operational  communications. 

Need:  These  private  land  mobile  radio 
services  rules  are  promulgated  to 
promote  flexibility  to  radio  users  in 
meeting  their  communications  needs 
where  communications  are  used  as  a 
tool  for  businesses  to  provide  their 
products  and  services  more 
economically. 

Legal  Basis:  Sees.  4,  303;  48  Stat.,  as 
amended,  1066, 1082;  47  U.S.C.  154, 
303. 

Section  Number  and  Title: 

Subpart  A— General  Information: 

90.7    Definitions 

Subpart  B— Public  Safety  Radio  Pool 

90.16    Public  Safety  National  Plan 
90.20    Public  Safety  Pool 


Subpart  C— Industrial/Business  Radio 
Pool 

90.33    Scope 

90.35    Industrial/Business  Pool 

Subpart  F— Radiolocation  Service 

90.103    Radiolocation  Service 

Subpart  G— Applications  and 
Authorizations 

90.111    Scope 

90.119    Application  forms 

90.125    Who  may  sign  applications 

90. 1 2  7    Submission  and  filing  of 

applications 
90.129    Supplemental  information  to 

be  routinely  submitted  with 

applications 
90. 1 35    Modification  of  license 
90.137    Applications  for  operation  at 

temporary  locations 
90. 1 39    Commission  processing  of 

applications 
90.141    Resubmitted  applications 
90.145    Special  temporary  authority 
90.151     Requests  for  waiver 
90.155    Time  in  which  station  must  be 

placed  in  operation 
90.157    Discontinuance  of  station 

operation 
90.159    Temporary  and  conditional 

permits 

Subpart  H— Policies  Governing  tha 
Assignment  of  Frequencies 

90.173    Policies  governing  the 
assignment  of  frequencies 

90.175  Frequency  coordination 
requirements 

90.176  Coordinator  notification 
requirements  on  frequencies  below 
512  MHz 

90.177  Protection  of  certain  radio 
receiving  locations 

90. 1 79    Shared  use  of  radio  stations 

Subpart  I— General  Technical 
Standards 

90.201  Scope 

90.203  Type  acceptance  required 

90.205  Power  and  anteima  height 

limits 

90.207  Types  of  emissions 

90. 209  Bandwidth  limitations 

90.211  Modulation  requirements 

90.213  Frequency  stability 

Subpart  J— Non-Voice  and  Other 
Specialized  Operations 

90.235    Secondary  fixed  signaling 

operations 
90.237    Interim  provisions  for 

operation  of  radioteleprinter  and 

radiofacsimile  devices 

90.241  Radio  call  box  operations 

90.242  Travelers'  information  stations 


90.243    Mobile  relay  stations 

Subpart  K— Standards  for  Special 
Frequencies  or  Frequency  Bands 

90.251     Scope 

90.257    Assignment  and  use  of 

frequencies  in  the  band  72-76  MHz 
90.259    Assignment  and  use  of 

frequencies  in  the  bands  216-220 

MHz  and  1427-1435  MHz 
90.261    Assignment  and  use  of  the 

frequencies  in  the  band  450-470 

MHz  for  fixed  operations 

90.266  Long  distance  conununications 
on  frequencies  below  25  MHz 

90.267  Assignment  and  use  of 
frequencies  in  the  45(^-470  MHz 
band  for  low  power  use 

90.269    Use  of  frequencies  for  self- 
powered  vehicle  detectors 

90.273    Availability  and  use  of 

frequencies  in  the  421-430  MHz 
band 

90.275  Selection  and  assignment  of 
frequencies  in  the  421-430  MHz 
band 

90.279    Power  limitations  applicable  to 
the  421-430  MHz  band 

90.281    Restrictions  on  operational 
fixed  stations  in  the  421-430  MHz 
band 

Subpart  L— Authorization  In  the  Band 
470-512  MHZ  (UHF-TV  Sharing) 


90.303    Availability  of  frequencies 
90.311    Frequencies 

Subpart  N— Operating  Requirements 

90.405    Permissible  communications 
90.419    Points  of  communication 
90.425    Station  identification 
90.427    Precautions  against 
unauthorized  operation 
90.437    Posting  station  licenses 

Subpart  O— Transmitter  Control 

90.463    Transmitter  control  points 
90.465    Control  of  systems  of 

commuQication 
90.477    Interconnected  systems 

Subpart  P— Paging  Operations 

90.490    One-way  paging  operations  in 

the  private  services 
90.492    One-way  paging  operations  in 

the  806-824/851-869  MHz,  896- 

901/935-940  MHz  bands 
90.494    Paging  operations  on  shared 

channels  in  the  929-930  MHz  band 

Subpart  S— Regulations  Governing 
Licanaing  and  Use  of  Frequencies  in 
the  806-824, 851-869, 896-901,  and 
935-940 IMHZ  Bands 


90.601 
90.603 


Scope 
Eligibility 
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90.605    Forms  to  be  used 

90.607    Supplemental  information  to 

be  furnished  by  applicants  for 

facilities  under  this  subpart 
90.609    Special  limitations  on 

amendment  of  applications  for 

assignment  or  transfer  of 

authorizations  for  radio  systems 
'     above  800  MHz 
90.611    Processing  of  applications 
90.613    Frequencies  available 
90.615     Spectrum  blocks  available  in 

the  General  Category  for  800  MHz 
.  SMR  General  Category 
90.61 7    Frequencies  in  the  809. 750- 

824/854.750-869  MHz  and  896- 

901/935-940  MHz  bands  available 

for  trunked  or  conventional  system 

use  in  non-border  areas 
90.619    Frequencies  available  for  use  in 

the  U.S./Mexico  and  U.S./Canada 

border  areas 
90.6i21    Selection  and  assignment  of 

frequencies 
90.623    Limitations  on  the  niunber  of 

frequencies  assignable  for 

conventional  systems 
90.625    Other  criteria  to  be  applied  in 

assigning  channels  for  use  in 

conventional  systems  of 

communication 
90.627    Limitation  on  the  number  of 

frequency  pairs  that  may  be 

assignable  for  trunked  systems  and 

on  the  niunber  of  trunked  systems 
90.629    Extended  implementation 

schedules 
90.631    Trunked  systems  loading, 

construction  and  authorization 

requirements 
90.633    Conventional  systems  loading 

requirements 
90.635    Limitations  on  power  and 

antenna  height 
90.637    Restrictions  on  operational 

fixed  stations 
90.645    Permissible  operations 
90.647    Station  identification 
90.651    Supplemental  reports  required 

of  licensees  authorized  under  this 

subpart 
90.653    Number  of  systems  authorized 

in  a  geographical  area 
90.655    Special  licensing  requirements 

for  Specialized  Mobile  Radio 

systems  used  to  provide  service  to 

persons  other  than  the  licensee 
90.657    Temporary  permit 

PART  95— PERSONAL  RADIO 
SERVICES 

Brief  Description:  The  Personal  Radio 
Services  provide  the  general  public  with 
short-range  wireless  communications 
for  personal  activities.  There  are  three 
established  services:  the  General  Mobile 
Radio  Service  (GMRS),  the  Citizens 
Radio  Service,  and  the  Radio  Control 


Radio  Service.  The  GMRS  rules  permit 
both  personal  and  business 
communications  and  has  resulted  in  a 
very  broad  mix  of  GMRS  system 
licensees:  personal  users,  volunteer 
public  service  groups  and  small  and 
large  commercial  organizations. 

Need:  These  personal  radio  services 
rules  are  promulgated  to  promote 
flexibility  of  users  to  take  advantage  of 
new  teclmology  and  equipment. 

Legal  Basis:  Sees.  4,  303;  48  Stat. 
1066. 1082,  as  amended;  47  U.S.C.  154, 
303. 

Section  Number  and  Title: 

Subpart  A— General  Mobile  Radio 
Service  (GMRS) 

95.1    The  General  Mobile  Radio  Service 

(GMRS) 
95.3     License  required 
95.5     License  eligibility 
95.7    Channel  sharing 
95.25    Land  station  description 
95.29    Channels  available 
95.39    Considerations  near  FCC 

monitoring  stations 
95.51    Antenna  height 
95.53    Mobile  station  communication 

points 
95.57    Mobile  relay  station 

communication  points 
95.71    Applying  for  a  new  or  modified 

license 
95.73    System  licensing 
95.75    Basic  information 
95.77    Additional  information  for 

GMRS  systems  with  land  stations  at 

foiu-  or  more  locations 
95.83    Additional  information  for 

stations  with  antennas  higher  than 

normally  allowed 
95.89    Renewing  a  license 
95.103    Licensee  duties 
95.113    System  records 
95.1 1 7    Where  to  contact  the  FCC 
95.121    Transmitting  channel 
95.129    Station  equipment 
95.131    Servicing  station  transmitters 
95.133    Modification  to  station 

transmitters 
95.135    Maximum  authorized 

transmitting  power 
95.137    Moving  a  small  base  station  or 

a  small  control  station 
95.139    Adding  a  small  base  station  or 

a  small  control  station 
95.141    Interconnection  prohibition 
95 . 1 75    Cooperation  in  sharing 

channels 
95.179    Individuals  who  may  be  station 

operators 

SubfMrt  E— Technical  Regulations 

95.621    GMRS  transmitter  channel 
frequencies 


PART  101— FIXED  MICROWAVE 
SERVICES 

Brief  Description:  The  microwave 
services  are  used  mostly  for  fixed  point- 
to-point  communications  systems  and 
are  a  mechanism  which  private 
organizations  such  as  businesses, 
educational  institutions,  utilities  and 
local  governments  use  to  satisfy  internal 
commimications  requirements.  These 
systems  offer  a  convenient  and  often- 
times cost-effective  alternative  to 
wireline  for  the  transmission  of  voice, 
data,  video  and  control  signals. 

Need:  These  fixed  microwave  radio 
services  rules  are  promulgated  to 
promote  flexibility  to  radio  users  in 
meeting  their  communications  needs. 
For  example,  private  users  employ 
microwave  frequencies  to  operate  and 
control  equipment  at  remote  sites, 
gather  data  related  to  customer  usage, 
control  traffic  signals  and  obtain  toll 
data  bom  moving  vehicles  as  well  as 
other  monitoring  functions. 

Legal  Basis:  47  U.S.C.  154,  303. 

Section  Number  and  Title 

Subpart  A — General 

101.3    Definitions 

Subpart  B— Applications  and  Licenses 

101.13    Application  forms  and 

requirements  for  private  operational 

fixed  stations 
101.19    General  application  rules 
101.57    Modification  of  station  license 
101 .63    Period  of  construction; 

certification  of  completion  of 

construction 

Subpart  C— Technical  Standards 

101.101    Frequency  availability 
101.105    Interference  protection  criteria 
101.107    Frequency  tolerance 
101.109    Bandwidth 
101.113    Transmitter  power  limitations 
101.115    Directional  antennas 
101.123    Quiet  zones  and  Arecibo 

Coordination  Zone 
101 . 1 35    Shared  use  of  radio  stations 

and  the  offering  of  private  carrier 

service 
101.143    Minimum  path  length 

requirements 
101.145    Interference  to  geostationary- 
satellites 
101.147    Frequency  assignments 
101.149    Special  requirements  for 

operation  in  the  band  38,600- 

40,000  MHz 

Subpart  H — Private  Operational  Rxed 
Point-to-Point  Microwave  Service 

101.601     Eligibility 
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101.603    Permissible  communications 

[FR  Doc.  99-26593  Filed  10-13-99;  8:45  am] 
MJJNO  cooe  tna-01-^ 

DEPAfmiENT  OF  COMMERCE 

NatiofMl  OcMnte  aiNi  Atmospheric 
Administration 

50CFRPart648 
P.D.  002799B] 

Flshsrlss  Of  ths  NortlMsstem  United 
States;  Petition  for  Rulemaking  for 
Ssasonal  Area  Closures,  Bycatch 
Quotas,  and  Relatsd  Msaauree  to 
Reduce  Scup  Bycatch 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  receipt  of  petition  for 

rulemaking;  request  for  comments. 

summary:  NMFS  annoimces  receipt  of, 
and  requests  public  comment  on,  an 
amended  petition  for  rulemaking  to: 
Reduce  scup  bycatch  through  seasonal 
area  closures  and  a  bycatch  quota; 
monitor  the  LoUgo  fishery  through  a 
vessel  monitoring  system  (VMS)  and 
observers;  and  develop  new  gear 
designs.  The  Natural  Resources  Defense 
Council,  the  Environmental  Defense 
F\md,  the  Center  for  Marine 
Conservation,  the  National  Audubon 
Society,  and  the  American  Oceans 
Campaign  (Petitioners)  have  petitioned 
NMFS  and  the  Mid-AUantic  Fishery 
Management  Council  (Coimcil)  to 
implement  these  measiues  beginning 
November  1999,  to  reduce  the  amoimt 
of  scup  caught  incidentally  in  the  Loligo 
squid  fishery. 

DATES:  Comments  on  the  amended 
petition  are  requested  on  or  before 
November  15. 1999. 
AOORESSES:  Copies  of  the  amended 
petition  for  rulemaking  are  available 
upon  request  from  Gary  C.  Matlock, 
Ph.D.,  Director,  Ofiice  of  Sustainable 
Fisheries,  NMFS,  1315  East-West 
Highway,  Silver  Spring,  MD  20910. 
Comments  on  the  amended  petition 
should  be  directed  to  Dr.  Gary  C. 
MaUock  at  the  above  address.  Please 
mark  the  outside  of  the  envelope  "Scup 
Petition  for  Ridemaking." 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  R.  Millikin.  301-713-2341. 
SUPPLEMENTARY  INFORMATION:  The 
fisheries  affected  by  this  petition  for 
rulemaking  and  the  petition's 
amendment  are  primarily  the  scup  (or 
porgy,  Stenotomus  chrysops)  fishery, 
which  is  managed  joinUy  by  the  Council 


and  the  Atlantic  States  Marine  Fisheries 
Commission  under  the  Siunmer 
Flounder,  Scup,  and  Black  Sea  Bass 
Fishery  Management  Plan  (FMP)  and 
the  Loligo  squid  fishery,  which  is 
managed  by  the  Council  under  the 
Atiantic  Mackerel,  Squid,  and  Butterfish 
FMP.  The  Secretary  of  Commerce  has 
management  authority  for  these  species 
in  the  exclusive  economic  zone  (EEZ) 
under  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  The 
management  imit  for  the  scup  fishery  is 
scup  in  the  U.S.  waters  of  the  Atlantic 
Ocean  from  35°15.3'  N.  lat,  the  latitude 
of  Cape  Hatteras  Light,  N.C.,  northward 
to  the  U.S.-Canadian  border. 
Regulations  governing  the  scup  fishery 
in  the  EEZ  are  found  at  50  CFR  part  648, 
subparts  A  and  H.  Regulations 
governing  the  Loligo  squid  fishery  in  the 
EEZ  are  found  at  50  CFR  part  648, 
subparts  A  and  B. 

The  Petitioners  assert  that 
incidentally-caught  juvenile  scup  are 
discarded  in  several  small  mesh 
fisheries,  in  particular  the  Loligo  squid 
fishery.  Discarded  scup  is  "bycatch," 
according  to  the  Magnuson-Stevens  Act, 
because  it  is  not  landed  and  sold  or  kept 
for  personal  use.  For  the  commercial 
fishery,  the  FMP  requires  the  discard  of 
scup:  (1)  smaller  than  a  minimum  size 
of  9  inches  (22.9  cm),  and  (2)  when  the 
amoiuit  of  scup  on  board  exceeds  the 
poundage  threshold  requiring  a 
minimum  mesh  size  in  the  codend  of 
the  net  (either  100  or  200  lb  (45.4  or 
90.7  kg),  depending  on  the  season). 

The  Petitioners  contend  that  because 
bycatch  in  small-mesh  fisheries  is  a 
significant  problem,  management  of  the 
directed  scup  fishery  alone  is 
inadequate  to  rebuild  the  overfished 
scup  stock.  In  addition,  the  Petitioners 
note  that  NMFS  recenUy  partitdly 
disapproved  Amendment  12  to  the  FMP 
because  it  failed  to  address  adequately 
the  bycatch  issue.  Consequently,  the 
Petitioners  argue,  "there  are  no  legally 
sufficient  measures  in  place  to  protect 
the  scup  bom  this  major  source  of 
mortality." 

Thus,  in  order  to  protect  the  scup 
stock,  the  Petitioners  proposed  two 
different  actions  (either  one  or  both)  to 
be  implemented  in  1999,  and  further 
actions  to  be  implemented  in  2000  and 
beyond.  For  1999,  the  Petitioners 
proposed  (a)  a  closure  of  the  Loligo 
fishery  in  NMFS  Northeast  Statistical 
Area  613  (area  613)  for  the  Winter  n 
(November-December)  season,  (b)  the 
imposition  of  a  scup  bycatch  quota 
throughout  the  Loligo  management  unit 
for  the  Winter  n  season,  or  (c)  both 
options  (a)  and  (b).  The  Petitioners  note 
that  combining  the  two  management 


measures  could  eliminate  "hotspots"  of 
discards  and  protect  scup  from  being 
discarded  on  Loligo  trips  redirected  into 
other  open  areas. 

Since  submitting  their  original 
petition  for  rulemaking,  the  Petitioners 
amended  their  request  based  upon  new 
information.  The  Petitioners  reference 
an  analysis  of  the  1997  and  1998  vessel 
trip  report  data  conducted  by  Council 
st^  for  presentation  to  the  FMP's  Scup 
Monitoring  Committee.  These  data 
showed  high  scup  discards  in  statistical 
areas  537  and  539  in  the  Loligo  fishery 
during  the  Winter  II  (November- 
December)  season,  as  well  as  in  area 
613.  Further,  the  data  showed  high  scup 
discard  rates  in  statistical  areas  616  and 
622  for  the  Loligo  fishery  during  the 
Winter  I  (January- April)  season.  These 
areas  were  included  in  the  Monitoring 
Committee's  August  1999 
recommendations  for  area  closures  of 
the  Loligo  fishery  to  prevent  bycatch  of 
scup.  Since  the  Council  did  not 
reconunend  closure  of  those  areas  to 
Loligo  fishing,  the  Petitioners  have 
requested  in  their  amended  petition 
immediate  implementation  of  the 
Monitoring  Committee's 
recommendation  in  order  to  reduce 
scup  bycatch.  The  Petitioners  also 
request  that  the  above  measures  (time/ 
area  closures,  bycatch  quota,  or  both)  be 
part  of  the  specifications  for  the  2000 
Loligo  squid  fishery. 

Area  613  is  defined  as  Federal  waters 
off  Long  Island,  NY,  bounded  by  straight 
lines  connecting  the  following  points  in 
the  order  stated: 

NMFS  Northeast  Statistical  Area  613 


Point 

N.  Lat. 

W.  Long. 

LI1 

V) 

73''00' 

LI2 

40<'00' 

73°00' 

LI3 

40°00' 

7r40' 

U4 

41  "OO" 

71  "40' 

LIS 

41  "OC 

(^) 

^  The  intersection  the  longitude  line  with  Vhe 
3  nautical  mile  line  south  of  Patchogue,  NY. 

2  The  intersection  the  latitude  line  with  ttte  3 
nautical  mile  line  south  of  Montauk,  NY. 

Area  537  is  defined  as  Federal  waters 
off  Nantucket  and  Martha's  Vineyard 
Islands,  MA,  bounded  by  straight  lines 
connecting  the  following  points  in  the 
order  stated: 


NMFS  NORTHEAST  STATISTIC 
537 

;alArea 

Point 

N.  Lat. 

W.Long. 

CM 
CI2 
CI3 
CI4 
CIS 

(') 
3905O' 
39°50' 
40''50' 
40''S0' 

70»00' 
70''00' 
71  "40' 
71  "'40' 
7r20' 

P 

0C1 

0C2 

oca 

"" 

0C4 

0C1 
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za-oo' 

7r40' 
7r40' 


NMFS  Northeast  Statistical  Area 
537 — Continued 


Point 

N.  Lat. 

W.  Long. 

CI6 

41°10' 

71°20' 

CI7 

4ri0' 

7ri0' 

CIS 

4r20' 

7no' 

CI9 

41°20' 

(') 

Clio 

(') 

'  The  intersection  the  longitude  line  with  the 
3  nautical  mile  line  south  of  Nantucket  Island, 
MA. 

2  The  intersection  the  latitude  line  with  the  3 
nautical  mile  line  east  of  Gay  Head,  Martha's 
Vineyard,  MA. 

3  The  3  nautical  mile  line  proceeding  eas- 
terly along  the  south  of  Martha's  Vineyard  and 
Nantucket,  back  to  the  starting  point. 

Area  539  is  defined  as  Federal  waters 
off  the  State  of  Rhode  Island,  bounded 
by  straight  lines  connecting  the 
following  points  in  the  order  stated: 

NMFS  NORTHEAST  STATISTICAL  AREA 
539 


Point 

N.  Lat. 

W.  Long. 

RI1 

(') 

7ri0' 

RI2 

41  "Iff 

71  "lO" 

RI3 

4no' 

7r20' 

RI4 

40"'50' 

7r20' 

RI5 

40°50' 

71°40' 

RI6 

(^) 

7r40' 

^  The  Intersection  the  longitude  line  with  the 
3  nautical  mile  line  south  of  approximately 
Sakonnet,  Rl. 

2  The  intersection  the  longitude  line  with  the 
3  nautical  mile  line  south  of  approximately 
Ouonochontaug,  Rl. 

Area  616  is  defined  as  offshore 
Federal  waters  off  Southern  New  Jersey, 
bounded  by  straight  lines  connecting 
the  following  points  in  the  order  stated: 

NMFS  Northeast  Statistical  Area 
616 


Point 

N.  Lat. 

W.  Long. 

NJ1 

40''00' 

71°40' 

NJ2 

. 

39°00' 

71=40' 

NJ3 

39°00' 

73°00' 

NJ4 

40°00' 

73°00' 

NJ1 

40''00* 

7r40' 

Area  622  is  defined  as  Federal  waters 
off  Ocean  City,  MD,  bounded  by  straight 
lines  connecting  the  following  points  in 
the  order  stated: 

NMFS  Northeast  Statistical  Area 
622 


Point 

N.  Lat. 

W.  Long. 

OCI 

39°00' 

73=00' 

0C2 

38°00' 

73°00' 

0C3 

38°00' 

74°00' 

0C4 

39°00' 

74''00' 

OCI 

39°00' 

73°00' 

In  addition,  the  Petitioners  request 
that  NMFS  institute  adequate 
enforcement  mechanisms  and  observer 
coverage  for  these  bycatch  reduction 
measures.  For  instance,  in  closing  area 
613,  the  Petitioners  suggest  NMFS 
require  a  VMS  in  the  Loligo  fleet.  If  a 
bycatch  quota  is  implemented,  the 
Petitioners  suggest  observer  coverage  be 
required  at  levels  sufficient  to  ensiue 
observations  of  a  statistically  significant 
percentage  of  Loligo  catch. 

In  addition,  the  Petitioners  request 
that,  for  2001,  NMFS  and  the  Council 
oversee  the  development,  testing,  and 
implementation  of  appropriately 
modified  gear  as  an  effective  and 
equitable  means  of  reducing  scup 
bycatch.  Such  gear,  the  Petitioners  feel, 
would  obviate  the  need  for  the  measures 
proposed  by  this  amended  petition. 

NMFS  requests  comments  on  the 
amended  petition  for  rulemaking.  NMFS 
will  consider  this  information  in 
determining  whether  to  proceed  with 
the  development  of  regulations 
requested  by  the  amended  petition. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  October  7, 1999. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-26838  Filed  10-13-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFR  Part  660 
[i.D.  093099A] 

Pacific  Fishery  Management  Council; 
Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings  and 

hearing. 

SUMMARY:  The  Pacific  Fishery 
Management  Council  (Council)  and  its 
advisory  entities  will  hold  public 
meetings  and  a  hearing  for  an 
amendment  to  the  Pacific  Coast 
Groiuidfish  Fishery  Management  Plan 
that  will  address  stock  rebuilding  and 
specific  rebuilding  programs  for 
lingcod,  bocaccio,  and  Pacific  ocean 
perch.  This  document  aimounces  the 
dates  and  locations  of  the  Council 
meetings  and  public  hearing. 
DATES:  The  Council  and  its  advisory 
entities  will  meet  October  31-November 


5,  1999.  See  SUPPLEMENTARY 
information  for  specific  dates  and  times 
for  these  meetings. 

ADDRESSES:  The  meetings  and  hearing 
will  be  held  at  the  Red  Lion  Hotel 
Sacramento,  1401  Arden  Way, 
Sacramento,  California;  telephone:  916- 
922-8041. 

Council  address:  Pacific  Fishery 
Management  Council,  2130  SW  Fifth 
Avenue,  Suite  224,  Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  D.  Six,  Executive  Director; 
telephone:  503-326-6352. 
SUPPLEMENTARY  INFORMATION: 

Dates  and  Times 

The  Council  meeting  will  begin  on 
Tuesday,  November  2, 1999,  at  8  a.m., 
reconvening  each  day  through  Friday, 
November  5, 1999.  AJl  meetings  are 
open  to  the  public,  except  a  closed 
session  will  be  held  from  8  a.m.  imtil  9 
a.m.  on  Thursday,  November  4, 1999,  to 
address  litigation  and  personnel 
matters.  The  Council  will  meet  as  late 
as  necessary  each  day  to  complete  its 
scheduled  business.  The  public  hearing 
will  be  held  diu'ing  the  regular  session 
on  Wednesday,  November  3, 1999, 
beginning  at  approximately  10  a.m.  (The 
exact  time  is  not  knovtm  because  the 
time  required  for  other  agenda  items  is 
uncertain.) 

Advisory  Meetings 

The  Groundfish  Management  Team 
(GMT)  will  convene  on  Sunday,  October 
31, 1999,  at  1  p.m.  and  on  Monday, 
November  1, 1999,  at  8  a.m.  to  address 
groimdfish  issues  on  the  Coimcil 
agenda.  They  will  continue  to  meet  as 
necessary  through  November  5, 1999,  to 
address  groundfish  issues  on  the 
Council  agenda. 

The  Salmon  Technical  Team  will 
meet  on  Monday,  November  1,  1999,  at 
8  a.m.  and  on  Tuesday.  November  2, 
1999,  at  8  a.m.  to  address  salmon  issues 
on  the  Coimcil  agenda. 

The  Scientific  and  Statistical 
Committee  (SSC)  will  convene  on 
Monday,  November  1, 1999,  at  8:30 
a.m.,  and  on  Tuesday,  November  2,  at 
1999,  8  a.m.  to  address  scientific  issues 
on  the  Coimcil  agenda. 

The  Habitat  Steering  Group  will  meet 
at  9:30  a.m.  on  Monday,  November  1, 
1999,  to  address  issues  and  actions 
affecting  habitat  of  fish  species  managed 
by  the  Council. 

The  Groundfish  Advisory  Subpanel 
(GAP)  will  meet  on  Monday,  November 
1,  1999,  at  10  a.m.  and  will  convene  at 
8  a^m.  Tuesday,  November  2, 1999, 
through  Thursday,  November  4, 1999,  to 
address  groundfish  management  items 
on  the  Council  agenda. 


55690  Federal  Register /Vol.  64,  No.  198 /Thursday,  October  14,  1999 /Proposed  Rules 


The  Work  Group  on  Gear  Impacts  will 
meet  on  Monday,  November  1, 1999, 
from  12:00  noon  to  1  p.m.  to  develop  a 
work  plan  to  address  fishing  gear 
impacts  on  essential  fish  habitat. 

The  Budget  Committee  will  meet  on 
Monday,  November  1, 1999,  at  1  p.m.  to 
review  the  status  of  the  1999  Council 
budget  and  the  proposed  budget  for 
2000. 

The  Salmon  Advisory  Subpanel  will 
meet  on  Monday,  November  1,  1999,  at 
1  p.m.  to  address  salmon  management 
items  on  the  Council  agenda. 

The  SSC,  GMT,  and  GAP  will  meet 
jointly  on  Tuesday,  November  2, 1999, 
from  10  a.m.  to  12  noon  to  discuss  the 
stock  assessment  process. 

The  Enforcement  Consultants  will 
meet  at  5:30  p.m.  on  Tuesday, 
November  2, 1999,  and  will  continue  to 
meet  as  necessary  through  November  5, 
1999,  to  address  enforcement  issues 
relating  to  Council  agenda  items. 

The  rollovdng  items  are  on  the 
Council  agenda,  but  not  necessarily  in 
this  order: 

A.  Call  to  Order 

1.  Opening  Remarks,  Introductions, 
RoUCall 

2.  Approve  Agenda 

3.  Approve  June  and  September 
Meeting  Minutes 

B.  Pacific  Halibut  Management 

1.  Summary  of  1999  Fisheries 

2.  Estimate  of  Bycatch  in  1998 

3.  Changes  to  Catch  Sharing  Plan  and 
Regulations  for  2000 

C  Salmon  Management 

1.  Sequence  of  Events  and  Status  of 
Fisheries  in  1999 


2.  Potential  Revisions  to 
Methodologies,  Including  Hook-and- 
Release  Mortality  Estimates  for 
Recreational  Fisheries 

3.  Revisions  to  the  Preseason  Process 

4.  Changes  to  2000  Management 
Measures  to  Protect  Central  Valley 
Spring  Chinook 

5.  Test  Fishery  Protocol 

6.  Report  on  Selective  Fishery  Off 
Oregon  in  1999 

7.  Process  for  Reviewdng  Oregon 
Coastal  Natiual  Coho  Salmon 
Management  Program  in  2000 

D.  Habitat  Issues 

E.  Coastal  Pelagic  Species  Management 

1.  Update  on  Implementation  of 
Limited  Entry 

2.  Pacific  Mackerel  Harvest  Guideline 

F.  Highly  Migratory  Species 
Management  -  Guidance  to  Plan 
Development  Team 

G.  Groundfish  Management 

1.  Status  of  Federal  Regulations, 
NMFS  Activities  and  Applications  for 
Exempted  Fishing  Permits 

2.  Fishery  Management  Plan 
Amendment  for  Stock  Rebuilding  and 
Specific  Rebuilding  Programs  for 
Lingcod,  Bocaccio,  and  Pacific  Ocean 
Perch  (Public  Hearing) 

3.  Final  Harvest  Levels  for  2000 

4.  Regulatory  Amendment  to  Establish 
an  Observer  Program 

5.  Review  of  Stock  Assessment 
Process  and  Stocks  to  be  Assessed  in 
2000 

6.  Terms  of  Reference  for  Harvest 
Policy  Workshop 

7.  Management  Measures  for  2000 

8.  Status  of  Fisheries  and  Inseason 
Adjustments  (If  Necessary) 


9.  Control  Date  for  Groimdfish 
Limited  Entry 

10.  Strategic  Plan  for  Groundfish 

11.  Groundfish  Priorities  and 
Schedules 

H.  Administrative  and  Other  Matters 

1.  Report  of  the  Budget  Committee 

2.  Status  of  Legislation 

3.  Appointments 

4.  Dr^  Agenda  for  March  2000 
Although  non-emergency  issues  not 

contained  in  this  agenda  may  come 
before  this  Coimcil  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
Coimcil  action  during  this  meeting. 
Coimcil  action  will  be  restricted  to  those 
issues  specifically  listed  in  this 
document  and  any  issues  arising  after 
publication  of  this  document  that 
require  emergency  action  under  section 
305(c)  of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
provided  the  public  has  been  notified  of 
the  Council's  intent  to  take  final  action 
to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Mr.  John  S. 
Rhoton  at  (503)  326-6352  at  least  5  days 
prior  to  the  meeting  date. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  October  7, 1999. 
Bruce  C.  Morehead, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service.  ■ 
[FR  Doc.  99-26837  Filed  10-13-99;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Sarvica 
[Docket  No.  FV96-501-N] 

Notica  of  Raquast  for  Extension  artd 
Revision  of  a  Currently  Approved 
Information  Collection 

agency:  Agrioiltural  Marketing  Service, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
announces  the  Agricultural  Marketing 
Service's  (AMS)  request  for  comments 
from  the  fruit,  vegetable  and  ornamental 
industry  to  improve  or  change  the 
procedures  for  collecting  information 
used  to  compile  and  generate  new  and 
expand  existing  fruit,  vegetable  and 
ornamental  reports  to  assist  the  trade  in 
making  production  and  marketing 
decisions. 

DATES:  Comments  on  this  notice  must  be 
received  by  December  13, 1999,  to  be 
assured  of  consideration. 
ADDmONAL  INFORMATION  OR  COMMENTS: 
Contact  Terry  C.  Long,  Chief;  Fruit  and 
Vegetable  Market  News  Branch,  Fruit 
and  Vegetable  Programs,  AMS-USDA, 
Room  2503  South  Building,  PO  Box 
96456,  Washington,  DC  20090-6456; 
Telephone:  (202)  720-2745,  Fax:  (202) 
720-0547. 
SUPPLEMENTARY  INFORMATION: 

Title:  Fruit  and  Vegetable  Market 
News. 

OMB  Number:  0581-0006. 

Expiration  Date  of  Approval:  February 
29.  2000. 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  Collection  and 
dissemination  of  information  for  fruit, 
vegetable  and  ornamental  production 
and  to  focilitate  trading  by  providing  a 


price  base  used  by  producers, 
wholesalers,  and  retailers  to  market 
product. 

The  Agriculttual  Marketing  Act  of 
1946  (7  U.S.C.  1621-1627),  section 
203(g)  directs  and  authorizes  the 
collection  and  dissemination  of 
marketing  information  including 
adequate  outlook  information,  on  a 
market  area  basis,  for  the  purpose  of 
anticipating  and  meeting  consumer 
requirements,  aiding  in  the  maintenance 
of  farm  income  and  to  bring  about  a 
balance  between  production  and 
utilization. 

The  fruit  and  vegetable  industry 
provides  information  on  a  voluntary 
basis,  and  is  gathered  through 
confidential  telephone  and  face-to-face 
interviews  by  market  reporters. 
Reporters  request  supplies,  demand, 
and  prices  of  over  400  fresh  fruit, 
vegetable,  nut  ornamental,  and  other 
specialty  crops. 

The  £ruit  and  vegetable  market  news 
reports  are  used  by  academia,  but  are 
primarily  used  by  the  fruit,  vegetable 
and  ornamental  trade,  which  includes 
packers,  processors,  brokers,  retailers, 
and  producers.  The  fruit  and  vegetable 
industry  requested  that  the  Department 
of  Agriculture  issue  price  and  supply 
market  reports  for  commodities  of 
regional,  national  and  international 
significance  in  order  to  assist  them  in 
making  immediate  production  and 
marketing  decisions  and  as  a  guide  to 
the  amotmt  of  product  in  the  supply 
channel. 

Many  government  agencies  use  the 
reports  to  make  their  market  outlook 
projections.  Data  from  these  reports  is 
iacluded  in  the  information  forwarded 
to  the  Secretary's  office  as  well,  as  his 
staff,  as  needed,  to  keep  them  appraised 
of  the  current  market  conditions  and 
movement  of  fruit,  vegetable,  and 
ornamental  commodities  in  the  United 
States.  Economists  at  most  major 
agricultural  colleges  and  universities 
use  the  reports  to  make  both  short  and 
long  term  market  projections.  The  data 
is  used  extensively  by  consulting  firms 
and  private  economists  to  aid  them  in 
determining  available  supplies  and 
current  pricing. 

The  information  is  collected, 
compiled,  and  disseminated  by  an 
impartial  thfrd  party,  in  a  manner  which 
protects  the  confidentiality  of  the 
reporter.  Further,  since  the  Government 
is  a  purchaser  of  fruits  and  vegetables, 


a  system  to  monitor  the  collection  and 
reporting  of  data  is  needed. 

Estimate  of  Burden :  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .033  hours  per 
response. 

Respondents:  Fruit,  vegetable,  and 
ornamental  industry,  or  other  for-profit 
businesses,  individuals  or  households, 
farms,  or  Federal  Government. 

Estimated  Number  of  Respondents: 
18,361. 

Estimated  Number  of  Responses  per 
Respondent:  200. 

Estimated  Total  Annual  Burden  on 
Respondents:  121,010. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
Terry  C.  Long,  Chief,  Fruit  and 
Vegetable  Market  News  Branch,  Fruit 
and  Vegetable  Programs,  AMS-USDA, 
Room  2503  South  Building.  PO  Box 
96456,  Washington,  DC  20090-6456. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  October  7, 1999. 
Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 
Programs. 

[FR  Doc.  99-26803  Filed  10-13-09;  8:45  am] 
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action:  Notice  of  institution  of  "Total 
Quality  Systems  Audit"  program  for 
Commodity  Credit  Corporation  food 
purchases. 

summary:  Notice  is  hereby  given  that, 
the  Commodity  Credit  Corporation 
(CCC)  is  phasing  in  the  Total  Quality 
Systems  Audit  (TQSA)  program  for 
CCC's  purchases  of  food  for 
humanitarian  food  assistance  programs. 
This  program  is  being  implemented  to 
ensure  that  CCC  purchases  meet 
customer  requirements  and  needs. 
Vendors  offering  processed 
commodities  covered  by  TQSA  for  sale 
to  CCC  will  have  to  be  approved  under 
the  TQSA  standards  which  involve 
inspecting  the  vendor's  quality  control 
system  and  relying  on  that  system  to 
assvtre  the  quality  of  the  end  product. 
TQSA  will  reduce  Government 
oversight  of  the  commercial  sector,  but 
can  increase  confidence  in  the  final 
product.  The  TQSA  program  is  a  fee-for- 
service  program,  and  will  be  primarily 
administered  for  CCC  by  the  Department 
of  Agriculture's  Farm  Service  Agency 
(FSA)  through  FSA's  Warehouse 
Licensing  and  Examination  Division, 
Kansas  City  Commodity  Office.  All 
vendors  must  consult  individual 
procurement  announcements  to 
determine  whether  their  commodity  is 
subject  to  TQSA  procedures. 

EFFECTIVE  DATE:  July  1, 1999. 

FOR  FURTHER  MFORMATWN  CONTACT: 
Dean  Jensen,  Chief,  Contract 
Management  Branch,  Procurement  and 
Donations  Division,  Farm  Service 
Agency,  U.S.  Department  of  Agriculture, 
STOP  0555, 1400  Independence 
Avenue,  SW,  Washington,  DC  20250- 
0551,  telephone  (202)  720-2115,  fax 
(202)  690-1809;  or  Timothy  Mehl. 
Chief,  Warehouse  Licensing  and 
Examination  Division,  Kansas  City 
Commodity  Office,  9200  Ward  Parkway, 
Kansas  City,  Missouri  64114,  telephone 
(816)  92&-«843,  &x  (816)  926-1774. 

SUPPLEMENTARY  MFORMATION:  TQSA  is  a 
new  method  of  identifying  suppliers 
who  are  considered  sufficiently 
responsible  to  supply  foods  for  CCC 
food  purchases.  'The  program  relies  on 
audits  by  FSA  of  the  vendor's  quality 
control  system.  Those  audits  will  be 
conducted  against  an  established 
standard.  Not  all  products  procured 
under  CCC  food  assistance  programs 
will  be  evaluated  using  TQSA 
procedures.  Vendors  shoidd  consult  the 
applicable  commodity  piutdiase 
announcement,  invitation,  Notice  to  the 
Trade,  or  contact  the  Kansas  City 
Commodity  Office  to  determine  whether 
their  product  is  covered. 


The  audit  program  will  be  conducted 
in  lieu  of  or  will  reduce  the  need  for 
traditional  full-scale  end-item 
inspections  where  only  the  final 
product  is  checked  for  conformance  to 
product  specifications.  Under  TQSA 
suppliers  are  instead  required  to 
establish  and  maintain  a  quality 
management  system  that  addresses  all 
aspects  of  production.  By  auditing  this 
quality  management  system,  the 
absolute  amount  of  Government 
oversight  in  this  process  can  be 
substantially  reduced  while  increasing 
confidence  in  the  quality  of  the  final 
product. 

The  audit  program  will  apply  specific 
criteria  that  a  supplier  must  meet  to 
establish  bidder  eligibility.  Dxuing  an 
audit,  the  supplier's  quality 
management  system  will  be  given  a 
rating  of  "meets,"  "partially  meets,"  or 
"does  not  meet"  on  multiple  criteria. 
Once  all  required  questions  have  been 
addressed  by  the  vendor  and  the  audit 
team,  a  score  is  generated  which  will 
provide  FSA  with  a  numerical  rating. 
FSA  will  establish  the  minimum  score 
necessary  for  bidder  eligibility.  If  a 
supplier  fails  to  meet  this  minimum, 
they  will  be  considered  ineligible  to  bid 
until  the  score  is  improved  to  an 
acceptable  level.  FSA  will  phase  in 
TQSA  requirements  on  a  commodity  by 
coimnodity  basis,  and  vendors  will  be 
provided  sufficient  notification  in  order 
to  meet  TQSA  requirements  before 
TQSA  compliance  is  incorporated  in  the 
applicable  commodity  contract  terms. 

Also,  by  reducing  Government 
oversight  and  approving  vendors  prior 
to  awarding  contracts,  £he  costs 
associated  with  inspecting  commodities 
pnxnired  for  food  assistance  programs 
can  be  substantially  reduced.  Also,  by 
decreasing  the  likelihood  of  product 
non-conformance  and  subsequent 
rejection,  costs  associated  with 
reacquiring  and  replacing  product  are 
further  reduced.  These  cost  reductions 
benefit  the  food  assistance  programs  by 
allowing  higher  quality  products  to  be 
procured  more  economically. 

Aimually,  more  than  825  million 
pounds  of  food  products  valued  at 
approximately  $850  million  are 
purchased  by  CCC  and  distributed  for 
use  in  domestic  and  international  food 
assistance  programs.  CCC  and  its 
suppliers  have  spent  over  $5  million 
annually  on  inspection  of  those 
products.  TQSA  aims  to  reduce  the  cost 
of  inspection  by  a  minimum  of  30-50 
percent. 

During  the  initial  months  that  a 
supplier  is  subject  to  TQSA 
requirements,  they  will  be  required  to 
submit  samples  to  the  appropriate 
commodity  testing  laboratory  for 


compliance  testing.  This  requirement  is 
intended  to  provide  supplemental 
verification  of  program  effectiveness 
and  supplier  compliance  with  TQSA.  If 
deemed  appropriate  by  the  contracting 
office  and  TQSA  staff,  the  required  final 
product  testing  by  a  third  party 
laboratory  may  be  eliminated  or 
reduced. 

The  development  of  TQSA  started  in 
1997,  when  CCC  began  a  pilot  program 
to  develop  a  quality  management 
program  Uiat  would  replace  traditional 
end-item  inspection.  During  the  two 
years  of  the  pilot  program,  FSA  staff 
worked  with  members  of  academia, 
industry,  and  Government  to  develop 
the  criteria  and  determine  the 
effectiveness  of  the  TQSA  program. 

Prior  to  the  implementation  of  the 
TQSA  procedures,  CCC  relied  almost 
entirely  on  end-item  inspection  to 
ensure  that  food  purchased  for  domestic 
and  international  food  asistance 
programs  met  the  needs  and 
requirements  of  the  program  recipients. 
Traditional  statistical  sampling  methods 
and  finished  product  testing  gives  little 
consideration  to  the  conditions  under 
which  a  product  is  produced,  only  to 
the  characteristics  of  the  final  product. 
This  approach  only  finds 
nonconforming  product  and  allows  it  to 
be  removed  from  the  system,  it  does  not 
prevent  the  nonconformance  from 
occiirring  which  avoids  problems  of 
non-detection  that  might  apply  where 
there  was  reliance  on  end-item 
inspection. 

TXiSA  is  based  on  the  proven  premise 
that  product  conformance  can  be 
attained  by  allowing  the  supplier  to 
define  how  production,  delivery,  and 
service  are  handled.  USDA's  role  is  to 
verify  that  the  methods  chosen  are 
effective  and  meet  applicable  regulatory 
and  contractual  requirements,  and  that 
the  supplier  adheres  to  its  stated 
policies  and  procediues. 

Signed  at  Washington,  DC,  on  October  6, 
1999. 

Keith  KeUy, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 
[PR  Doc.  99-26802  Filed  10-13-99;  8:45  am) 
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ACTION:  Notice. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Food  and  Nutrition  Service  announces 
its  intention  to  request  the  Office  of 
Management  and  Budget's  (OMB) 
review  of  the  information  collections 
related  to  the  School  Breakfast  Program, 
OMB  niunber  0584-0012. 
DATES:  Comments  on  this  notice  must  be 
received  by  December  13, 1999  to  be 
assured  of  consideration. 
ADDRESSES:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  collection  of  information  on 
those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  and  requests  for 
copies  of  this  information  collection 
may  be  sent  to  Mr.  Terry  Hallberg, 
Chief,  Program  Analysis  and  Monitoring 
Branch,  Child  Nutrition  Division,  Food 
and  Nutrition  Service,  USDA,  3101  Park 
Center  Drive,  Room  1006,  Alexandria, 
Virginia  22302. 

All  responses  to  this  Notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval,  and  will  become  a 
matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Terry  Hallberg,  at  (703)  305-2600. 
SUPPLEMENTARY  INFORMATION: 

Title:  School  Breakfast  Program.  - 

OhW  Number:  0584-0012. 

Expiration  Date:  10/31/99. 

7)7>e  of  Request:  Extension  of  a 
currently  approved  collection. 

Abstract:  Section  4  of  the  Child 
Nutrition  Act  of  1966  (CNA),  as 
amended,  authorizes  the  School 
Breakfast  Program.  The  School  Breakfast 
Program  is  a  nutrition  assistance 
program  whose  benefit  is  a  breakfast 
meeting  nutritional  requirements 
prescribed  by  the  Department  in 
accordance  v\rith  section  4(e)  of  the 
CNA.  That  provision  requires  that 
"[bjreakfasts  served  by  schools 
participating  in  the  school  break&st 
program  imder  this  section  shall  consist 
of  a  combination  of  foods  and  shall  meet 
minimum  nutritional  requirements 
prescribed  by  the  Secretary  on  the  basis 


of  tested  nutritional  research."  Section 
10  of  the  CNA  requires  the  Secretary  of 
Agricultm^  to  prescribe  such 
regulations  as  he  may  deem  necessary  to 
cany  out  this  Act  and  the  National 
School  Limch  Act.  Pursuant  to  this 
provision,  the  Food  and  Nutrition 
Service  has  issued  7  CFR  part  220  to 
implement  the  School  Breakfast 
Program. 

Respondents:  State  agencies,  school 
food  authorities  and  schools. 

Estimated  Number  of  Respondents:  58 
State  agencies,  10,018  school  food 
authorities,  and  71,672  schools. 

Average  Number  of  Responses  per 
Respondent:  The  niunber  of  responses  is 
estimated  to  be  16  responses  per 
respondent  per  year. 

Estimated  Total  Annual  Burden  on 
Respondents:  The  recordkeeping  burden 
hours  are  estimated  at  4,674,185,  and 
the  reporting  burden  hoiu^  are 
estimated  at  220,516,  for  an  estimated 
total  annual  burden  of  4,694,701. 

Dated:  October  5, 1999. 
Samuel  Chambers,  Jr., 

Administrator. 

(FR  Doc.  99-26731  Filed  10-13-99;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Agency  Infomurtion  Collection 
Activities:  Proposed  Collection; 
Comment  Request— 7  CFR  Part  210, 
National  Sciwol  Lunch  Program 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
Notice  annoimces  the  Food  and 
Nutrition  Service's  (FNS)  intention  to 
request  Office  of  Management  and 
Budget  (OMB)  review  of  the  information 
collections  related  to  the  National 
School  Lunch  Program,  OMB  number 
0584-0006. 

DATES:  To  be  assiued  of  consideration, 
comments  must  be  received  by 
December  13, 1999. 
ADDRESSES:  Send  comments  and 
requests  for  copies  of  this  information 
collection  to:  Mr.  Terry  Hallberg,  Chief, 
Program  Analysis  and  Monitoring 
Branch,  Child  Nutrition  Division,  Food 
and  Nutrition  Service,  U.S.  Department 
of  Agriculture,  3101  Park  Center  Drive, 
Room  1006,  Alexandria,  Virginia  22302. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessaiy  for  the  proper  performance 
of  the  functions  of  the  agency,  including 


whether  the  information  will  have 
practical  utiUty;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

All  comments  will  be  summarized 
and  included  in  the  request  for  OMB 
approval,  and  will  become  a  matter  of 
public  record. 

FOR  FURTHER  INFORMATION:  Contact  Mr. 
Terry  Hallberg  at  (703)  305-2600. 
SUPPLEMENTARY  INFORMATION: 

Title:  7  CFR  part  210,  National  School 
Lunch  Program. 

OMB  Number:  0584-0006. 

Expiration  Date:  October  31,  1999. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Abstract:  "The  National  School  Lunch 
Act  (NSLA),  as  amended,  authorizes  the 
National  School  Limch  Program.  The 
National  School  Lunch  Program  is  a 
nutrition  assistance  program  whose 
benefit  is  a  lunch  that  meets  the 
nutritional  requirements  prescribed  by 
the  Department  of  Agriculture  in 
accordance  with  Subsection  9(a)  of  the 
NSLA.  That  provision  requires  that 
"(IJunches  served  by  the  schools 
participating  in  the  school  lunch 
program  imder  this  Act  shall  meet 
minimum  requirements  prescribed  by 
the  Secretary  on  the  basis  of  tested 
nutritional  research.  *  *  *"  Section  10 
of  the  Child  Nutrition  Act  of  1966,  as 
amended,  requires  the  Secretary  of 
Agriculture  to  prescribe  such 
regulations  as  he  may  deem  necessary  to 
carry  out  this  Act  and  the  NSLA." 
Pursuant  to  that  provision,  FNS  has 
issued  Part  210  implement  the 
recordkeeping  and  reporting 
requirements  of  the  NSLP. 

Respondents:  State  agencies,  school 
food  authorities,  schools. 

Estimated  Number  of  Respondents:  58 
State  agencies,  20,348  school  food 
authorities,  96,506  schools. 

Average  Number  of  Responses  per 
Respondent:  The  number  of  responses  is 
estimated  to  be  19  responses  per 
respondent  per  year. 

Estimated  Total  Armual  Burden  on 
Respondents:  The  recordkeeping  hours 
are  estimated  at  8,497,780,  and  the 
reporting  burden  hours  are  estimated  at 
1,099,001,  for  an  estimated  total  annual 
burden  of  9.596,781. 
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Dated:  October  5, 1999. 
Samuel  Chambers,  Jr., 

Administrator. 

[FR  Doc.  99-26732  Filed  10-13-99;  8:45  am] 

HUMQCOOC  M10-30-P 

DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inapoctlon  Service 
[Docket  No.  99-041 N] 

Exemption  of  Retail  Store  Operatione 
From  Inapoctlon  Requirementa 

AQCNCY:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  publishing 
this  notice  to  advise  interested  persons 
of  a  change  in  the  application  of  the 
requirements  for  inspection  under  the 
Federal  Meat  Inspection  Act  (FMIA)  and 
the  Poultry  Products  Inspection  Act 
(PPIA).  The  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  recently  decided  that  retail 
stores  exempt  from  federal  inspection 
requirements  do  not  become  subject  to 
those  reqiiirements  when  they  supply 
their  own  kiosks  with  cooked  hams  and 
cooked  tiirkeys  that  the  retail  stores 
have  sliced,  glazed,  and  packaged.  As  a 
result,  inspection  imder  the  FMIA  or  the 
PPIA  is  not  required  if  an  otherwise 
exempt  retail  store  transports  products 
such  as  these  to  additional  locations 
before  it  sells  them  to  consumers. 

FSIS  is  reviewing  its  regulations  on 
the  exemption  of  retail  operations  from 
requirements  for  inspection  under  the 
FMIA  and  the  PPLA.  After  completing 
this  review,  the  Agency  intends  to 
initiate  notice-and-conunent  rulemaking 
on  the  appUcation  of  these  requirements 
and  on  the  handling  conditions 
necessary  to  ensure  that  products 
delivered  to  consumers  are  not 
adulterated  or  misbranded. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Derfler,  Deputy  Administrator, 
Office  of  Policy,  Program  Development 
and  Evaluation,  Food  Safety  and 
Inspection  Service,  Washington,  DC 
20250-3700;  (202)  720-2710. 
SUPPLEMENTARY  INFORMATION:  The  Food 
Safety  and  Inspection  Service  (FSIS) 
administers  a  regulatory  program  imder 
the  Federal  Meat  Inspection  Act  (FMIA) 
(21  U.S.C.  601  et  seq.)  and  the  Poultry 
Products  hispection  Act  (PPLA)  (21 
U.S.C.  451  ef  seq.)  to  protect  the  health 
and  welfare  of  consumers  by  preventing 
the  distribution  of  products  that  are 
unwholesome,  adulterated,  or 
misbranded.  Both  the  FMIA  and  the 


PPIA  include  requirements  for  federal 
inspection,  and  they  prohibit  selling  or 
transporting,  offering  for  sale  or 
transportation,  or  receiving  for 
transportation,  in  commerce,  products 
that  are  adulterated  or  misbranded  and 
products  required  to  be  inspected  unless 
they  have  been  inspected  and  passed 
(21  U.S.C.  458(a)(2)  and  610(c)). 
Intrastate  operations  and  transactions 
are  effectively  subject  to  the  same 
requirements  and  prohibitions,  pursuant 
to  a  State  inspection  program  or 
designation  for  federal  inspection  (21 
U.S.C.  454(c)(1)  and  661(c)(1)). 

In  The  Original  Honey  Baked  Ham 
Company  of  Georgia,  Inc.  v.  Glickman. 
et  al..  172  F.3d  885,  886  (D.C.  Cir.  1999), 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  decided 
that  Honey  Baked  Ham  retail  stores  that 
are  exempt  from  federal  inspection 
requirements  do  not  become  subject  to 
those  requirements  when  they  supply 
their  own  temporary  kiosks  (booths  with 
refrigeration  units)  with  cooked  hams 
and  cooked  turkeys  that  the  retail  stores 
have  sliced,  glazed,  and  packaged. 
According  to  the  Coiul  of  Appeals: 

*  *  *  That  the  company's  retail  stores 
supply  temporary  kiosks  during  holiday 
seasons  does  not  *  *  *  transform  them  into 
"hybrid  retail/wholesale"  establishments  to 
which  the  federal  inspection  requirements 
apply.  A  wholesaler  does  not  sell  to  the 
ultimate  consumer;  a  wholesaler  is  a 
middleman  who  sells  to  a  retailer.  To  the 
extent  that  Honey  Baked  Ham's  retail  stores 
supply  the  company's  kiosks,  they  still  do 
not  fit  within  the  category  of  "wholesalers." 
The  stores  do  not  sell  their  products  to  the 
kiosks;  the  kiosks  are  simply  an  extension  of 
the  stores'  retail  operations.  According  to  the 

*  *  *  Department's  own  regulations,  the 
company's  stores  fit  within  the  description  of 
retail  establishments,  kiosks  or  not.  Their 
operations,  of  the  sort  "traditionally  and 
usually  conducted  at  retail  stores,"  will  not 
change  when  they  supply  kiosks.  The  stores 
glaze,  slice  and  package  products.  See  9  CFR 
§§303.1(d)(2)(i}(a).  (c),  (e),  381.10(d)(2)(i). 
They  sell  to  consumers  only,  not  to  retailers. 
See  9  CFR  §§  303.1(d)(2)(iii)(a). 
381.10(d)(2)(iii)(a).  They  use  meat  and 
poultry  products  that  are  federally-  or  State- 
inspected  and  passed.  See  9  CFR 

§§  303.1(d)(2)(iii)(c).  381.10(d)(2)(iii)(c). 

*  *  *  [T]here  is  no  indication  that  [Honey 
Baked]  sales  *  *  *  will  exceed  normal  retail 
quantities.  See  9  CFR  §§303.1(d)(2)(ii]. 
381.10(d)(2)(ii).  Because  the  company's  retail 
stores  will  not  lose  their  retail  character  or 
become  "similar"  to  wholesale 
establishments  when  the  kiosk  system  is 
fully  implemented,  the  stores  are  not 
required  to  submit  to  federal  inspection. 

172  F.Sd  at  889. 

Therefore,  otherwise  exempt  retail 
store  operations  do  not  become  subject 
to  inspection  requirements  because  a 
retail  store  transports  products  such  as 
these  to  additional  locations  for  sale  to 


cons\uners.  Retail  stores  that  believe 
their  operations  have  been  subjected  to 
federal  inspection  solely  because  they 
transport  products  to  additional 
locations  before  sale  may  request  that 
inspection  be  terminated.  (The  request 
should  be  directed  to  the  district  office 
for  the  district  in  which  a  store  is 
located.)  The  Agency  is  informing  State 
inspection  program  officials,  as  well  as 
FSIS  personnel,  of  this  change. 

In  addition,  FSIS  is  reviewing  its 
regulations  on  the  exemption  of  retail 
operations  from  requirements  for 
inspection  imder  the  FMIA  or  the  PPIA. 
After  completing  this  review,  the 
Agency  intends  to  initiate  notice-and- 
comment  rulemaking  on  the  application  . 
of  these  requirements  and  on  the 
handling  conditions  necessary  to  ensure 
that  products  delivered  to  consumers 
are  not  adulterated  or  misbranded.  (See 
21  U.S.C.  454,  455,  463(a),  464,  603 
through  606,  623,  624,  and  661.) 

Additional  Public  Notification 

Pursuant  to  Departmental  Regulation 
4300-4,  "Civil  Rights  Impact  Analysis," 
dated  September  22, 1993,  FSIS  has 
considered  the  potential  civil  rights 
impact  of  this  notice  on  minorities, 
women,  and  persons  with  disabilities. 
FSIS  anticipates  that  this  notice  will  not 
have  a  negative  or  disproportionate 
impact  on  minorities,  women,  or 
persons  with  disabilities.  However, 
notices  generally  are  designed  to 
provide  information  and  public 
awareness  of  policy  developments  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  notice,  FSIS  will  announce  the 
publication  of  this  Federal  Register 
notice  in  the  FSIS  Constituent  Update. 

FSIS  provides  a  weekly  FSIS 
Constituent  Update,  which  is 
commimicated  via  fax  to  over  300 
organizations  and  individuals.  In 
addition,  the  update  is  available  on  line 
through  the  FSIS  web  page  located  at 
http://www.fsis.usda.gov.  The  web  page 
is  used  to  provide  information  regarding 
FSIS  policies,  procedures,  regulations. 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industry,  trade,  and  farm 
groups,  consimier  interest  groups,  allied 
healdi  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included. 

Through  these  varioiis  channels,  FSIS 
is  able  to  provide  information  to  a  much 
broader,  more  diverse  audience.  For 
more  information  and  to  be  added  to  the 
constituent  fax  list,  fax  your  request  to 
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the  Congressional  and  Public  Affairs 
Office,  at  (202)  720-5704. 

Done  at  Washington,  DC,  on:  October  6, 
1999. 
Thomas  J.  Billy, 

Administrator.    . 

[FR  Doc.  99-26733  Filed  10-13-99;  8:45  am] 

BILLINO  CODE  3410-OM-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

East  Kentuclcy  Power  Cooperative, 
Inc.,  Notice  of  Availability  of  an 
Environmental  Assessment 

AGENCY:  Rural  Utilities  Service,  USDA. 

ACTION:  Notice  of  availability  of  an 
environmental  assessment: 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS)  is 
issuing  an  environmental  assessment 
with  respect  to  the  potential 
environmental  impacts  related  to  the 
addition  of  an  80  megawatt  combustion 
turbine  in  Clark  County,  Kentucky.  RUS 
may  provide  financing  assistance  to  East 
Kentucky  Power  Cooperative  for  the 
project. 

FOR  FUTHER  INFORMATION  CONTACT:  Bob 
Quigel,  Environmental  Protection 
Specialist,  Rural  Utilities  Service, 
Engineering  and  Environmental  Staff, 
Stop  1571, 1400  Independence  Avenue, 
SW,  Washington,  DC  20250-1571, 
telephone:  (202)  720-0468.  Bob's  e-mail 
address  is  bquigel@rus.usda.gov. 
Information  is  also  available  from  Jeff 
Hohman,  Enviroimiental  Manager,  East 
Kentucky  Power  Cooperative,  P.O.  Box 
707,  Winchester,  Kentucky  40392-0707, 
telephone  (606)  744-4812. 

SUPPLEMENTARY  INFORMATION:  The 

project  consists  of  the  construction  of  an 
additional  80  megawatt  combustion 
turbine  at  East  Kentucky  Power 
Cooperative's  Smith  Combustion 
Turbine  Site  located  approximately  9 
miles  southeast  of  Winchester, 
Kentucky.  There  are  3, 100  megawatt 
combustion  turbines  currently  in 
operation  at  the  site.  The  additional  unit 
will  be  constructed  next  to  the  3 
existing  units. 

East  Kentucky  Power  Cooperative 
prepared  an  environmental  report  for 
RUS  which  describes  the  project  and 
assesses  its  environmental  impacts.  RUS 
has  conducted  an  independent 
evaluation  of  the  environmental  report 
and  believes  that  it  accurately  assesses 
the  impacts  of  the  proposed  project. 
This  environmental  report  will  serve  as 
RUS'  environmental  assessment  of  the 
project.  No  significant  impacts  are 


expected  as  a  result  of  the  construction 
of  the  project. 

The  environmental  assessment  can  be 
reviewed  at  the  Clark  County  Public 
Library,  370  South  Bums  Avenue, 
Winchester.  Kentucky,  telephone  (606) 
744-5661,  the  headquarters  of  East 
Kentucky  Power  Cooperative,  4775 
Lexington  Road,  Winchester,  Kentucky, 
or  the  headquarters  of  RUS,  at  the 
address  provided  above. 

Questions  and  comments  should  be 
sent  to  RUS  at  the  address  provided. 
RUS  will  accept  questions  and 
comments  on  the  environmental 
assessment  for  at  least  30  days  from  the 
date  of  publication  of  this  notice. 

Any  final  action  by  RUS  related  to  the 
proposed  project  will  be  subject  to,  and 
contingent  upon,  compliance  with  all 
relevant  Federal  environmental  laws 
and  regulations  and  completion  of 
environmental  review  procedures  as 
prescribed  by  the  7  CFR  part  1794, 
Environmental  Policies  and  Procedures. 

Dated:  October  6, 1999. 
Glendon  D.  Deal, 

Acting  Director,  Engineering  and 
Environmental  Staff. 

(FR  Doc.  99-26730  Filed  10-13-99;  8:45  am] 
BILUN6  CODE  3410-1S-I> 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  (DoC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Patent  and  Trademark  Office 
(PTO). 

Title:  Rules  for  Patent  Maintenance 
Fees. 

Form  Numbers:  PTO/SB/45/47/65/66. 

Agency  Approval  Number:  0651- 
0016. 

Type  of  Request:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Burden:  26,099  hoiirs  annually. 

Number  of  Respondents:  326,101 
responses  annually. 

Avg.  Hours  Per  Response:  Based  on 
estimates  and  knowledge  of  the  forms, 
the  PTO  estimates  the  burden  hours 
required  by  the  public  to  gather,  prepare 
and  submit  Maintenance  Fee 
Transmittal  Form  PTO/SB/45  and  "Fee 
Address"  Indication  Form  PTO/SB/47 
to  be  five  minutes  each.  In  the  electronic 
version,  it  is  estimated  that  it  will  take 


10  seconds  to  enter  the  Patent  Number 
and  Serial  Number  to  retrieve  payment 
information  and  10  seconds  to  select  the 
fee  codes  to  be  paid  if  the  patentee 
wishes  to  pay  for  the  maintenance  fee, 
for  a  total  of  20  seconds.  Petition  to 
Accept  Unavoidably  Delayed  Payment 
of  Maintenance  Fee  in  an  Expired  Patent 
Form  PTO/SB/65  and  Petition  to  Accept 
Unintentionally  Delayed  Payment  of 
Maintenance  Fee  in  an  Expired  Patent 
Form  PTO/SB/66  are  estimated  to  take 
one  hour  each  to  complete. 

Needs  and  t/ses:  The  identification  of 
the  application  number  and  the  patent 
number,  the  maintenance  fee  amotmt. 
and  the  surcharge  amoimt  on  forms 
POT/SB/45  and  PTO/SB/47  will  be  used 
by  the  PTO  to  record  the  payment  of 
maintenance  fees  in  order  to  keep  the 
patents  in  force.  The  information  will  be 
used  to  prepare  a  receipt  for  the 
patentee  and  to  determine  whether  or 
not  a  maintenance  fee  has  been  paid  in 
response  to  any  inquiry  from  the  pubUc. 
The  optional  information  of  the 
payment  year  and  the  small  entity  status 
are  necessary  to  determine  the  amoimt 
of  the  maintenance  fee  due. 

The  use  of  forms  PTO/SB/65  and 
PTO/SB/66  readily  and  conveniently 
indicates  to  the  PTO  that  the  required 
elements  for  the  filing  of  petitions  under 
37  CFR  1.378(b)  or  (c)  have  or  have  not 
been  submitted..  For  example,  the  above 
forms  include  the  verified  statement  and 
appropriate  check  boxes  (list)  for 
indicating  that  the  required  items  have 
been  attached  to  the  petition  form,  such 
as  the  maintenance  fee,  small  entity 
status,  reason  for  unintentional  or 
unavoidable  delay,  and  surcharge.  The 
top  of  the  form  indicates  a  space  for  the 
patent  number  and  issue  date,  and  the 
application  number  and  corresponding 
filing  date.  This  identifying  information 
assists  the  Office  in  matching  the  fee 
with  the  appropriate  patent. 

Affected  Puolic:  Individuals  or 
households,  business  or  other  for-profit 
institutions,  not-for-profit  institutions, 
and  the  Federal  government. 

Frequency:  Three  (3)  times;  once 
every  four  years  for  payment  of 
maintenance  fees  and  on  occasion  for 
petitions  to  reinstate  an  expired  patent 
(imintentional  or  unavoidable). 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Peter  Weis,  (202) 
395-3630. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier. 
Departmental  Forms  Clearance  Officer, 
Office  of  the  Chief  Information  Officer, 
(202)  482-3272,  Department  of 
Commerce,  Room  5027, 14th  and 
Constitution  Avenue,  NW,  Washington. 
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Washington,  DC  20230  (or  via  the 
hitemet  at  LEngelmeddoc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Peter  Weiss,  OMB  Desk  Officer,  Room 
10236,  New  Executive  Office  Building, 
Washington  DC  20503. 

Dated:  October  7. 1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
[FR  Doc.  99-26756  Filed  10-13-99;  8:45  am) 
8HJJNG  CODE  3610-1VP 


DEPARTMENT  OF  COMMERCE 

Submlaaion  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Census  Bureau. 

Title:  Annual  Retail  Trade  Report. 

Fonn  Numbeiis):  SA-44.  -44A.  -44C, 
-44N,-45.-45C,-721. 

Agency  Approval  Number:  0607- 
0013. 

Type  of  Request:  Revision  of  a 
oirrently  approved  collection. 

Burden:  9,437  hours. 

Number  of  Respondents:  23,337. 

Avg  Hours  Per  Response:  24  and  one 
half  minutes. 

Needs  and  Uses:  The  Bureau  of  the 
Census  conducts  the  Annual  Retail 
Trade  Survey  to  collect  annual  totals  of 
sales,  inventories,  inventory  valuation 
methods,  purchases,  and  accoimts 
receivable  balances  from  a  sample  of 
retail  establishments  in  the  United 
States.  The  estimates  compiled  from  this 
survey  are  critical  to  the  accurate 
measurement  of  total  economic  activity 
and  are  used  in  computing  such 
indicators  of  economic  well-being  as  the 
Gross  Domestic  Product  and  the 
National  Income  and  Product  Accoimts. 
Survey  results  also  provide  valuable 
information  for  economic  policy 
decisions  and  actions  by  the 
government  and  are  widely  used  by 
private  businesses,  trade  organizations, 
professional  associations,  and  others  for 
market  research  and  analysis. 

In  this  request,  we  are  changing  report 
form  numbers  and  adding  new  industry 
coverage  to  accommodate  the 
changeover  to  NAICS  based  economic 
classifications,  adding  questions  about 
on-line  sales  and  e-commerce,  and 
redrawing  an  overall  smaller  survey 
sample  to  reflect  our  discontinued 


collection  of  sales  data  at  the 
establishment  level. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  Annually. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13  USC, 
sections  182,  224,  and  225. 

OMB  Desk  Officer:  Susan  Schechter, 
(202) 395-5103. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
room  5027, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230  (or 
via  the  Internet  at  LEngelme@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  October  8, 1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
[FR  Doc.  99-26757  Filed  10-13-99;  8:45  am] 
BHJJNQ  cooE  asio-or-p 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-588-804] 

Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  Japan;  Hnal  Results  of 
Ctuinged-Clrcumstances  Revlewr 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
changed-circumstances  review. 

summary:  On  August  10, 1999,  the 
Department  of  Commerce  published  the 
notice  of  initiation  and  preliminary 
results  of  its  changed-circumstances 
review  concerning  its  examination  of 
whether  Tsubaki-Nakashima  Co.,  Ltd.  is 
the  successor-in-interest  to  Tsubakimoto 
Precision  Products,  Co.,  Ltd.  for 
purposes  of  determining  antidumping 
liabiUty.  We  have  now  completed  that 
review  and  determine  that  Tsubaki- 
Nakashima  Co.,  Ltd.  is  the  successor-in- 
interest  to  Tsubakimoto  Precision 
Products,  Co.,  Ltd.  for  antidumping  duty 
law  purposes  and,  as  such,  receives  the 
antidumping  duty  cash  deposit  rate 
previously  assigned  to  Tsubakimoto 
Precision  Products,  Co.,  Ltd.  of  7.77 
percent  ad  valorem. 
EFFECTIVE  DATE:  October  14, 1999. 


FOR  FURTHER  IWORMATKNt  CONTACT:  J. 
David  Dirstine  or  Richard  Rimlinger, 
Office  of  AD/CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone  (202)  482-1733. 
SUPPLEMENTARY  INFORMATION: 

'^Background 

In  a  letter  dated  July  16, 1999, 
Tsubaki-Nakashima  Co.,  Ltd.  (Tsubaki- 
Nakashima)  advised  the  Department  of 
Commerce  (the  Department]  that, 
effective  April  1, 1996,  Tsubakimoto 
Precision  Inducts,  Co.,  Ltd. 
(Tsubakimoto)  merged  with  Nakashima 
Manufacturing  Co.,  Ltd.  (Nakashima). 
According  to  Qie  submission, 
Tsubakimoto  was  the  surviving 
company  and  is  currently  operating 
under  the  name  Tsubaki-Nakashima. 
Tsubaki-Nakashima  stated  that  the 
former  President  of  Tsubakimoto  is  now 
the  President  of  Tsubaki-Nakashima, 
that  the  former  Executive  Vice  President 
of  Tsubakimoto  is  now  one  of  three 
Executive  Vice  Presidents  of  Tsubaki- 
Nakashima  (two  additional  Executive 
Vice  Presidents  were  added  following 
the  merger),  that  the  sole  Managing 
Director  of  Tsubaki-Nakashima  was  one 
of  two  Managing  Directors  of 
Tsubakimoto,  and,  further,  that  all  the 
current  Directors  of  Tsubaki-Nakashima 
were  Directors  of  Tsubakimoto.  Tsubaki- 
Nakashima  also  stated  that  its 
production  fecilities  are  substantially 
similar  to  Tsubakimoto.  Specifically, 
Tsubaki-Nakashima  stated  that  three  of 
its  four  production  facilities  were 
operated  previously  by  Tsubakimoto. 
Finally,  Tsubaki-Nakashima  stated  that 
its  supplier  relationships  and  customer 
base  are  substantially  similar  to  those  of 
Tsubakimoto.  Tsubaki-Nakashima 
submitted  exhibits  listing  the 
management,  production  faciliites, 
major  suppliers,  and  customers  of  both 
Tsubaki-Nakashima  and  Tsubakimoto. 

On  August  10, 1999,  the  Department 
published  in  the  Federal  Register  (64 
FR  43341)  the  notice  of  initiation  and 
preliminary  residts  of  its  antidumping 
duty  changed  circumstances  review  of 
the  antidiunping  duty  order  on  ball 
bearings  and  parts  thereof  from  Japan. 
We  now  have  completed  this  changed- 
circumstances  review  in  accordance 
with  section  751(b)  of  the  Tariff  Act,  as 
amended  (the  Act). 

Scope  of  the  Review 

The  products  covered  by  this  review 
are  ball  bearings  and  parts  thereof. 
These  products  include  all  ball  bearings 
that  employ  balls  as  the  rolling  element. 
Imports  of  these  products  are  classified 
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under  the  following  categories: 
antifiriction  balls,  ball  bearings  with 
integral  shafts,  ball  bearings  (including 
radial  ball  bearings)  and  parts  thereof, 
and  housed  or  mounted  ball  bearing 
units  and  parts  thereof. 

Imports  of  these  products  are 
classified  under  the  following 
Harmonized  Tariff  Schedules  fHTS) 
subheadings:  3926.90.45,  4016.93.00, 
4016.93.10,  4016.93.50,  6909.19.5010, 
8431.20.00,  8431.39.0010,  8482.10.10, 
8482.10.50,  8482.80.00,  8482.91.00, 
8482.99.05,  8482.99.2580.  8482.99.35. 
8482.99.6595,  8483.20.40,  8483.20.80, 
8483.50.8040,  8483.50.90.  8483.90.20, 

8483.90.30,  8483.90.70,  8708.50.50, 
8708.60.50,  8708.60.80,  8708.70.6060 
8708.70.8050,  8708.93.30,  8708.93.5000, 
8708.93.6000,  8708.93.75,  8708.99.06, 

8708.99.31,  8708.99.4960,  8708.99.50, 
8708.99.5800,  8708.99.8080,  8803.10.00, 
8803.20.00,  8803.30.00,  8803.90.30,  and 
8803.90.90. 

The  size  or  precision  grade  of  a 
bearing  does  not  influence  whether  the 
bearing  is  covered  by  the  order.  For  a 
further  discussion  of  the  scope  of  the 
order  being  reviewed,  including  recent 
scope  determinations,  see  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from 
France,  Germany,  Italy,  Japan, 
Romania,  Singapore.  Sweden  and  the 
United  Kingdom;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews.  63  FR  33320  (June  18,  1998). 
Although  the  HTS  item  numbers  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
scope  of  this  proceeding  remains 
dispositive. 

Successorship 

According  to  its  July  16, 1999 
submission,  Tsubaldmoto  was  the 
siuviving  company  of  its  merger  with 
Nakashima  and  is  currently  operating 
under  the  name  Tsubaki-Nakashima  Co. 
Since  December  17,  1996,  Tsubakimoto 
has  been  assigned  a  7.77  percent 
antidumping  duty  cash  deposit  rate  (see 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  France,  Germany,  Italy, 
Japan,  Romania,  Singapore,  Sweden 
and  the  United  Kingdom;  Final  Results 
of  Antidumping  Duty  Administrative 
Reviews,  61  FR  66472  (December  17, 
1996)).  Thus  Tsubaki-Nakashima 
requested  that  the  Department  make  a 
determination  that  Tsubaki-Nakashima 
should  receive  the  same  antidumping 
duty  treatment  as  the  former 
Tsubakimoto  with  respect  to  ball 
bearings. 

Upon  examining  the  factors  of:  (1) 
Management;  (2)  production  facilities; 
(3)  supplier  relationships;  and  (4) 


customer  base,  the  Department  has 
determined  that  the  resulting  operation 
of  Tsubaki-Nakashima  is  the  same  as 
that  of  its  predecessor,  Tsubakimoto, 
and  thus  the  Department  has 
determined  that  Tsubaki-Nakashima  is 
the  successor-in-interest  to  Tsubakimoto 
for  purposes  of  determining 
antidumping  duty  liability.  For  a 
complete  discussion  of  the  basis  for  this 
decision,  see  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  From  Japan; 
Initiation  and  Preliminary  Results  of 
Changed-Circumstances  Antidumping 
Duty  Administrative  Review,  64  FR 
43341  (August  10,  1999). 

Comments 

Although  we  gave  interested  parties 
an  opportimity  to  comment  on  the 
preliminary  results,  none  were 
submitted. 

Final  Results  of  Review 

We  determine  that  Tsubaki- 
Nakashima  is  successor-in-interest  to 
Tsubakimoto  and,  accordingly,  Tsubaki- 
Nakashima  will  receive  the  same 
antidimiping  duty  treatment  as  the 
former  Tsubakimoto.  i.e.,  7.77  percent 
antidumping  duty  cash  deposit  rate.  We 
will  instruct  the  U.S.  Customs  Service 
accordingly. 
We  are  issuing  and  publishing  this 

determination  and  notice  in  accordance 

with  sections  751(b)(1)  and  777(i)(l)  of 

the  Act  and  section  351.216  of  the 

Department's  regulations. 
Dated:  September  29, 1999. 

Robert  S.  LaRussa, 

Assistant  Secretary  For  Import 

Administration. 

[FR  Doc.  99-26723  Filed  10-13-99;  8:45  ami 

BILUNQ  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-549-813] 

1997/1998  Antidumping  Duty 
Administrative  Review  of  Canned 
Pineapple  Fruit  From  Thailand 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time 
Umit. 


SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  of  the  final 
results  of  the  1997/1998  antidumping 
duty  administrative  review  of  canned 
pineapple  fruit  irom  Thailand.  This 
review  covers  the  period  July  1, 1997, 
through  June  30, 1998. 


EFFECTIVE  DATE:  October  14,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 

Cynthia  Thirumalai  or  Gregory 
Campbell.  AD/CVD  Enforcement.  Group 
I,  Office  1.  Import  Administration, 
International  Trade  Administration,  US 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue.  NW., 
Washington,  DC  20230;  telephone  (202) 
482-4087  or  482-2239,  respectively. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Commerce  is  extending 
the  time  limit  for  completion  of  this 
administrative  review  until  October  29. 
1999,  because  it  is  not  practicable  to 
complete  it  within  the  original  time 
limit,  in  accordance  with  section 
751(a)(3)(A)  of  the  Trade  and  Tariff  Act 
of  1930,  as  amended  by  the  Uruguay 
Round  Agreements  Act  of  1994. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1675 
(a)(3)(A)). 

Dated:  October  4,  1999. 
Ricliard  W.  Moreiand. 

Deputy  Assistant  Secretary.  AD/C\1) 
Enforcement  Group  I. 

(FR  Doc.  99-26841  Filed  10-13-99;  8:45  am) 
BH.UNG  COOE  3S10-OS-4> 


DEPARTMENT  OF  COMMERCE 

Intemational  Trade  Administration 

IA-570-820] 

Certain  Compact  Ductile  Iron 
Waterworks  Fittings  and  Glands  From 
the  People's  Republic  of  China: 
Preliminary  Results  of  Antidumping 
Duty  Administrathre  Review 


AGENCY:  Import  Administration. 
Intemational  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  Certain 
Compact  Ductile  Iron  Waterworks 
Fittings  and  Glands  ("CDIW")  from  the 
People's  RepubHc  of  China  in  response 
to  requests  by  the  respondent,  Beijing 
Metals  and  Minerals  Import  and  Export 
Corporation,  and  its  Cheng  Hong 
Foimdry  (collectively  known  as 
"BMMIEC").  The  period  of  review  is 
September  1, 1997,  through  August  31. 
1998. 

We  have  preliminarily  determined 
that  U.S.  sales  of  subject  merchandise 
by  BMMIEC  have  not  been  made  below 
normal  value.  Since  BMMIEC  submitted 
full  responses  to  the  antidumping 
questionnaire  and  it  has  been 
established  that  it  is  sufficiently 
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independent,  it  is  entitled  to  a  separate 
rate. 

If  these  preliminary  results  are 
adopted  in  our  final  results  of 
administrative  review,  we  will  instruct 
the  U.S.  Customs  Service  to  assess  no 
antidumping  duties  on  entries  from 
BMMIEC. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  October  14, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lyman  Armstrong,  Jim  Terpstra  or  Paige 
Rivas,  AD/CVD  Enforcement  Group  II, 
Office  rv,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington.  DC  20230;  telephone:  (202) 
482-3601.  (202)  482-3965,  or  (202)  482- 
0651  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effiective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act  In  addition,  imless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  at  19  CFR  part  351  (1998). 

Background 

The  Department  received  a  request  for 
review  from  BMMIEC  on  September  30, 
'  1997.  We  published  a  notice  of 
initiation  of  this  review  on  October  29, 
1997  (63  FR  58010). 

On  December  1, 1998,  we  issued  an 
antidimiping  questionnaire  to  BMMIEC. 
The  Department  received  responses  to 
Section  A  on  January  6, 1999  and 
Sections  C  and  D  on  February  11, 1999. 

We  issued  a  supplemental 
questionnaire  to  BMMIEC  on  March  18, 
1999.  The  response  to  this  supplemental 
questionnaire  was  received  on  April  12, 
1999.  On  April  27, 1999,  the 
Department  issued  a  second 
supplemental  questionnaire  to 
BMMIEC.  The  response  to  the  second 
supplemental  questionnaire  was 
received  on  May  5, 1999. 

Under  section  751(a)(3)(A)  of  the  Act, 
the  Department  may  extend  the 
deadline  for  issuing  a  preliminary 
determination  in  an  administrative 
review  if  it  determines  that  it  is  not 
practicable  to  complete  the  preliminary 
review  within  the  statutory  time  limit  of 
245  days.  On  May  13, 1999,  the 
Department  published  a  notice  of 
extension  of  the  time  limit  for  the 
preliminary  results  in  this  case  to 
September  30, 1999.  See  CDIWFmm  the 


People's  Republic  of  China: 
Antidumping  Duty  Administrative 
Review,  Time  Limit,  64  FR  27960  (May 
24, 1999). 

In  August  1999,  BMMIEC  submitted 
publicly  available  information  and 
comments  for  consideration  in  valuing 
the  factors  of  production.  On  August  16, 
1999,  BMMIEC  submitted  revised  sales 
and  factors  of  production  data. 

Scope  of  Review 

The  products  subject  to  this 
antidumping  duty  order  are  (1)  certain 
compact  ductile  iron  waterworks 
(CDIW)  fittings  of  3  to  16  inches 
nominal  diameter  regardless  of  shape, 
including  bends,  tees,  crosses,  wyes, 
reducers,  adapters,  and  other  shapes, 
whether  or  not  cement  line,  and 
whether  or  not  covered  with  bittmien  or 
similar  substance,  conforming  to 
American  Water  Works  Association/ 
American  National  Standards  Institute 
(AWWA/ANSI)  specification  C153/ 
A21.53,  and  rated  for  water  working 
pressiu-e  of  350  PSI;  and  (2)  certain 
CDIW  standard  ductile  iron  glands  for 
fittings  in  sizes  3  to  16  inches, 
conforming  to  AWWA/ANSI 
specification  C111/A21.11  and  rated  for 
water  working  pressure  of  350  PSI.  All 
accessory  padcs  (including  accessory 
packs  containing  glands),  are  excluded 
from  the  scope  of  this  order. 

The  types  of  CDIW  fittings  covered  by 
this  order  are  compact  ductile  iron 
mechanical  joint  waterworks  fittings 
and  compact  ductile  iron  push-on  joint 
waterwork  fittings,  both  of  which  are 
used  for  the  same  application.  CDIW 
fittings  are  used  to  join  water  main 
pressure  pipes,  valves,  or  hydrants  in 
straight  Ihies,  and  change,  divert, 
divide,  or  direct  the  flow  of  raw  and/or 
treated  water  in  piping  systems.  CDIW 
fittings  attach  to  the  pipe,  valve,  or 
hydrauit  at  a  joint  and  are  used 
principally  for  mimicipal  water 
distribution  systems.  CDIW  glands  are 
used  to  join  mechanical  joint  CDIW 
fittings  to  pipes. 

CDIW  fittings  with  nominal  diameters 
greater  than  16  inches,  are  specifically 
excluded  fit>m  the  scope  of  the  order. 
Nonmalleable  csist  iron  fittings  (also 
called  gray  iron  fittings)  and  full-bodied 
ductile  fittings  are  also  specifically 
excluded  from  the  scope  of  this  order. 
Nonmalleable  cast  iron  fittings  have 
little  ductiUty  and  are  generally  rated 
only  150  to  250  PSI.  Full-bodied  ductile 
fittings  have  a  longer  body  design  than 
a  compact  fitting  because  in  the 
compact  design  the  straight  section  of 
the  body  is  omitted  to  provide  a  more 
compact  and  less  heavy  fitting  without 
reducing  strength  or  flow 
characteristics.  In  addition,  the  fuU- 


bodied  ductile  fittings  are  thicker 
walled  than  the  compact  fittings.  Full- 
bodied  fittings  are  made  of  either  gray 
iron  or  ductile  iron,  in  sizes  of  3  to  48 
inches,  conform  to  AWWA/ANSI 
specification  C110/C21.10,  and  are  rated 
to  a  maximum  of  only  250  PSI.  In 
addition,  compact  ductile  iron  flanged 
fittings  are  excluded  from  the  scope  of 
this  order,  as  they  have  significantly 
different  characteristics  and  uses  than 
CDIW  fittings. 

CDIW  fittings  are  classifiable  imder 
subheading  7307.19.30.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Standard 
ductile  iron  glands  are  classifiable 
under  HTSUS  subheading 
7325.99.10.00.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
order  is  dispositive. 

Separate  Rates 

It  is  the  Department's  policy  to  assign 
all  exporters  of  the  merchandise  subject 
to  review  in  non-market-economy 
(NME)  coimtries  a  single  rate,  unless  an 
exporter  can  demonstrate  an  absence  of 
govenunent  control,  both  in  law  and  in 
fact,  with  respect  to  exports.  To 
establish  whether  an  exporter  is  ' 
sufficiently  independent  of  government 
control  to  be  entitled  to  a  separate  rate, 
the  Department  analyzes  the  exporter  in 
light  of  the  criteria  established  in  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Sparklers  from  the 
People's  Republic  of  China,  56  FR  20588 
(May  6, 1991)  [Sparklers),  as  amplified 
in  the  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Silicon  Carbide 
from  the  People's  Republic  of  China,  59 
FR  22585  (May  2, 1994)  [Silicon 
Carbide).  Evidence  supporting,  though 
not  requiring,  a  finding  of  dejure 
absence  of  government  control  over 
export  activities  includes:  (1)  An 
absence  of  restrictive  stipxilations 
associated  with  an  individual  exporter's 
business  and  export  licenses;  (2)  any 
legislative  enactments  decentralizing 
control  of  companies;  and  (3)  any  other 
formal  measures  by  the  government 
decentralizing  control  of  companies. 
Evidence  relevant  to  a  de  facto  absence 
of  government  control  vnih  respect  to 
exports  is  based  on  four  factors,  whether 
the  respondent:  (1)  Sets  its  own  export 
prices  independent  from  the 
government  and  other  exporters;  (2)  can 
retain  the  proceeds  bom.  its  export  sales; 
(3)  has  the  authority  to  negotiate  and 
sign  contracts:  and  (4)  has  autonomy 
from  the  government  regarding  the 
selection  of  management.  See  Silicon 
Carbide,  59  FR  at  22587;  see  also 
SpaMers,  56  FR  at  20589. 
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BMMIEC  responded  to  the 
Department's  request  for  information 
regarding  separate  rates,  by  providing 
the  requested  documentation.  We  have 
determined  that  the  evidence  on  the 
record  demonstrates  an  absence  of 
government  control,  both  in  law  and  in 
fact,  with  respect  to  BMMIEC's  exports, 
in  accordance  with  the  criteria 
identified  in  Sparklers  and  Silicon  ' 
Carbide.  For  further  information,  see 
Separate  Rates  Memo  dated  September 
30. 1999.  As  a  result.  BMMIEC  is 
entitled  to  a  separate  rate. 

Export  Price 

We  calculated  EP  in  accordance  with 
section  772(a)  of  the  Act.  because  the 
subject  merchandise  was  sold  directly  to 
the  first  unaffiliated  purchaser  in  the 
United  States  prior  to  importation  and 
constructed  export  price  (CEP) 
methodology  was  not  otherwise 
warranted,  based  on  the  facts  of  record. 
We  calculated  EP  based  on  packed,  CIF 
U.S.  port,  or  FOB  PRC  port,  prices  to 
unaffiliated  purchasers  in  the  United 
States,  as  appropriate.  We  made 
deductions  from  the  starting  price, 
where  appropriate,  for  ocean  freight 
services  which  were  provided  by  market 
economy  suppliers.  We  also  deducted 
from  the  starting  price,  where 
appropriate,  an  amount  for  foreign 
inland  freight,  foreign  brokerage  and 
handling.  As  these  movement  services 
were  provided  by  NME  suppliers,  we 
valued  them  using  Indian  rates.  See 
"Normal  Value"  section  below  for 
further  discussion. 

Nomial  Value 

Section  773(c)(1)  of  the  Act  provides 
that  the  Department  shall  determine  the 
normal  value  (NV)  using  a  factors-of- 
production  methodology  if:  (1)  The 
merchandise  is  exported  from  an  NME 
country;  and  (2)  the  information  does 
not  permit  the  calculation  of  NV  using 
home-market  prices,  third-country 
prices,  or  constructed  value  imder 
section  773(a)  of  the  Act. 

The  Department  has  treated  the  PRC 
as  an  NME  country  in  all  previous 
antidumping  cases.  In  accordance  with 
section  771(18)(C)(i)  of  the  Act.  any 
determination  that  a  foreign  country  is 
an  NME  country  shall  remain  in  effect 
until  revoked  by  the  administering 
authority.  None  of  the  parties  to  this 
proceeding  has  contested  such 
treatment  in  this  review.  Therefore,  we 
treated  the  PRC  as  an  NME  coimtry  for 
purposes  of  this  review.  Furthermore, 
available  inforination  does  not  permit 
the  calculation  of  NV  using  home 
market  prices,  third  country  prices,  or 
constructed  value  under  section  773(a) 
of  the  Act.  As  a  result,  we  calculated  NV 


by  valuing  the  factors  of  production  in 
a  comparable  market  economy  country 
which  is  a  significant  producer  of 
comparable  merchandise. 

Section  773(c)(4)  of  the  Act  and  19 
CFR  351.408  direct  us  to  select  a 
surrogate  coimtry  that  is  economically 
comparable  to  the  PRC.  On  the  basis  of 
per  capita  gross  domestic  product 
(GDP),  the  growth  rate  in  per  capita 
GDP.  and  the  national  distribution  of 
labor,  we  find  that  India  is  a  comparable 
economy  to  the  PRC.  See  Memorandum 
from  Director,  Office  of  Policy,  to  Office 
Director,  AD/CVD  Group  n.  Office  TV, 
dated  May  21, 1999. 

Section  773(c)(4)  of  the  Act  also 
requires  that,  to  the  extent  possible,  the 
Department  use  a  surrogate  country  that 
is  a  significant  producer  of  merchandise 
comparable  to  CDIW.  For  purposes  of 
the  LTFV  investigation,  we  foxmd  that 
India  was  a  significant  producer  of 
comparable  merchandise.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  CDIW  Fittings  and 
Accessories  from  the  People's  Republic 
of  China,  58  FR  37908  (July  14. 1993) 
{CDIW  Final  Determination).  For 
purposes  of  this  administrative  review, 
we  find  that  India  is  a  producer  of  CDIW 
based  on  information  submitted  by  the 
respondents  in  their  August  1999 
submission.  Therefore,  we  have 
continued  to  use  India  as  the  surrogate 
coimtry  and  have  used  publicly 
available  information  relating  to  India, 
unless  otherwise  noted,  to  value  the 
various  fectors  of  production. 

For  purposes  oicalculating  NV,  we 
valued  PRC  factors  of  production,  in 
accordance  with  section  773(c)(1)  of  the 
Act.  Factors  of  production  include,  but 
are  not  limited  to:  hours  of  labor 
employed;  quantities  of  raw  materials 
required;  amounts  of  energy  and  other 
utilities  consumed;  and  representative 
capital  cost,  including  depreciation.  In 
examining  surrogate  values,  we 
selected,  where  possible,  the  publicly 
available  value  which  was:  an  average 
non-export  value;  representative  of  a 
range  of  prices  withii)  the  POR  or  most 
contemporaneous  with  the  POR; 
product-specific;  and  tax-exclusive.  For 
a  more  detailed  explanation  of  the 
methodology  used  in  calculating  various 
surrogate  values,  see  Preliminary 
Results  Factors  Valuation  Memorandum 
from  the  Team  to  the  File,  dated 
September  30, 1999  [Factors 
Memorandum).  In  accordance  with  this 
methodology,  we  valued  the  factors  of 
production  as  follows: 

To  value  sand,  bentonite,  and 
graphite,  we  relied  on  import  prices 
contained  in  the  September  and 
November  1997,  as  well  as  the  March 
1998.  issues  of  Indian  Import  Statistics. 


For  pig  iron,  ferrosilicon,  limestone,  and 
perlite,  we  used  the  import  prices 
contained  in  the  September  and 
November  1997,  as  well  as  the  March 
1998  issues  of  Indian  Import  Statistics. 
For  ferrosilico  manganese,  we  relied  on 
import  prices  contained  in  the 
September  1997  and  March  1998  issues 
of  Indian  Import  Statistics.  For  coke 
(hard),  we  used  the  November  1997 
issue  of  Indian  Import  Statistics.  For 
firewood  and  cement,  we  relied  on 
import  prices  contained  in  the  April 
1997  through  March  1998  issues  of 
Indian  Import  Statistics.  For  those 
values  not  contemporaneous  with  the 
POR.  we  adjusted  for  inflation  using  the 
wholesale  price  indices  (WPI)  published 
by  the  International  Monetary  Fund 
(IMF).  We  made  further  adjustments  to 
account  for  freight  costs  between  the 
suppliers  and  BMMIEC's  manufacturing 
facilities. 

In  accordance  with  our  practice,  we 
added  to  GIF  import  values  from  India 
a  surrogate  freight  cost  using  the  shorter 
of  the  reported  distances  from  either  the 
closest  PRC  port  to  the  factory,  or  from 
the  domestic  supplier  to  the  factory.  See 
Final  Determination  of  Sales  at  Less 
.Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  the  People's 
Republic  of  China,  62  FR  61977 
(November  20. 1997). 

We  valued  labor  based  on  a 
regression-based  wage  rate,  in 
accordance  with  19  CFR  351.408(c)(3). 

For  electricity,  we  reUed  upon  public 
information  from  the  1995  edition  of 
lEA  Energy  Prices  and  Taxes  to  obtain 
an  average  price  for  electricity  provided 
to  industries  in  India.  We  adjusted  the 
values  to  reflect  inflation  up  to  the  POR 
using  the  WPI  pubUshed  by  the  IMF. 

For  the  reported  packing  materials 
(i.e..  bitimiinous  pitch,  steel  angles  and 
straps,  and  welding  rod),  we  relied  upon 
Indian  import  data  in  the  April  1997 
through  March  1998  issues  of  Indian 
Import  Statistics.  We  adjusted  the 
values  to  reflect  inflation  up  to  the  POR 
using  the  WPI  published  by  the  IMF. 
Additionally,  we  adjusted  these  values 
to  account  for  freight  costs  incurred 
between  the  suppliers  and  BMMIEC. 

For  foreign  inmnd  freight,  we  used  the 
August  1998  truck  rate  from  Rahul 
Roadlines.  For  foreign  brokerage  and 
handling,  we  used  the  average  of  the 
rates  reported  in  the  questionnaire 
response  in  the  antidumping  duty 
investigation  of  Stainless  Steel  Wire  Rod 
From  India.  See  Certain  Stainless  Steel 
Wire  Rod  from  India;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  and  New  Shipper 
Review.  63  FR  48184  (September  9. 
1998):  Factors  Memorandum.  We 
adjusted  the  values  to  reflect  inflation 


55700 


Federal  Register /Vol.  64,  No.  198 /Thursday,  October  14,  1999 /Notices 


up  to  the  FOR  using  the  WPI  published 
by  the  IMF. 

For  factory  overhead  (FOH),  selling, 
general,  and  administrative  expenses 
(SG&A).  and  profit,  we  relied  on  the 
1997  financial  statements  of  Jayaswal 
Neco,  Ltd,  an  Indian  producer  of  certain 
compact  ductile  iron  waterworks  fittings 
and  glands,  which  were  submitted  by 
the  respondents,  because  this  company 
is  a  producer  of  subject  merchandise. 

Preliminary  Results  of  the  Review 

We  preliminarily  determine  that  the 
following  de  minimis  margin  exists  for 
the  period  September  1, 1997  through 
August  31,  1998: 


Manufacturer/exporter 

Margin 
(percent) 

Beijing  Metals  and  Minerals  Im- 
FKXt  and  Export  Corporation 

.09 

Interested  parties  may  request  a 
hearing  within  30  days  of  publication  of 
this  notice.  See  19  CFR  351.310(c).  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  the  publication  of 
this  notice  or  the  first  workday 
thereafter.  Interested  parties  may  submit 
case  briefs  within  30  days  of  * 

ptiblication.  Rebuttal  briefs,  limited  to 
issues  raised  in  the  case  briefs,  may  be 
filed  no  later  than  35  days  after  the  date 
of  publication.  Parties  who  submit  case 
briefs  or  rebuttal  briefs  in  this 
proceeding  are  requested  to  submit  with 
each  argument  (1)  a  statement  of  the 
issue  and  (2)  a  brief  summary  of  the 
argument.  Parties  are  also  encouraged  to 
provide  a  summary  of  the  argimients  not 
to  exceed  five  pages  and  a  table  of 
statutes,  regulations,  and  cases  cited. 

The  Department  will  subsequently 
issue  the  final  results  of  this 
administrative  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  briefs  or  at  a  hearing, 
not  later  than  120  days  after  the  date  of 
publication  of  this  notice. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidxmiping  duties  on  all  appropriate 
entries.  Upon  completion  of  this  review, 
the  Department  will  issue  appraisement 
instructions  directly  to  the  U.S.  Customs 
Service. 

Fxirthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
antidumping  duty  administrative  review 
for  all  shipments  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consimiption  on  or 
after  the  publication  date,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  For 
BMMIEC,  which  has  a  separate  rate,  the 
cash  deposit  rate  will  be  zero;  (2)  for  any 


previously  reviewed  PRC  and  non-PRC 
exporter  with  a  separate  rate  (including 
those  companies  and  products  where 
we  terminated  the  review),  the  cash 
deposit  rate  will  be  the  company-  and 
product-specific  rate  established  for  the 
most  recent  period;  (3)  the  cash  deposit 
rate  for  non-PRC  exporters  of  subject 
merchandise  from  the  PRC  will  be  the 
rate  applicable  to  the  PRC  supplier  of 
that  exporter;  and  (4)  the  cash  deposit 
rate  for  all  other  PRC  exporters  will 
continue  to  be  127.38  percent,  the  PRC- 
wide  rate  established  in  the  LTFV 
investigation.  These  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  fiinal  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(fT 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  is  issued 
and  published  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act. 

Dated:  September  30, 1999. 
Robert  La  Ruasa, 
Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  99-26721  Filed  10-13-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
hrtemational  Trade  Administration 

[A-580-839,  A-583-833] 

Notice  of  Postponement  of  Preiiminary 
Antidumping  Duty  Detenninationa: 
Certain  Polyester  Stapie  Fiber  from  ttie 
Republic  of  Korea  and  Taiwan 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  October  14, 1999. 

FOR  FURTHER  INFORMATK>N  CONTACT: 
Vincent  Kane  (Republic  of  Korea)  or 
Alysia  Wilson  (Taiwan),  AD/CVD 
Enforcement,  Group  I,  Office  1,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  1870, 14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone  (202)  482-2815  or 
482-0108,  respectively. 


Postponement  of  Preliminary 
Determinations 

On  April  29, 1999,  the  Department  of 
Commerce  (the  Department)  published 
its  notice  of  initiation  of  antidiunping 
investigations  of  certain  polyester  staple 
fiber  from  the  Republic  of  Korea  and 
Taiwan.  See  Initiation  of  Antidumping 
Duty  Investigations:  Certain  Polyester 
Staple  Fiber  from  the  Republic  of  Korea 
and  Taiwan.  64  FR  23053.  The  initiation 
notice  stated  that  we  would  issue  our 
preliminary  determinations  by 
September  9, 1999.  On  August  25, 1999, 
at  the  request  of  E.I.  DuPont  de 
Nemours,  Inc.;  Arteva  Specialities 
S.a.r.l.,  d/b/a  KoSa;  Wellman,  Inc.;  and 
Intercontinental  Polymers,  Inc. 
(hereinafter  collectively  referred  to  as 
"the  petitioners"  ').  the  Department 
extended  the  preliminary 
determinations  until  no  later  than 
September  29, 1999.  See  Notice  of 
Postponement  of  Preliminary 
Antidumping  Duty  Determinations: 
Certain  Polyester  Staple  Fiber  from  the 
Republic  of  Korea  and  Taiwan,  64  FR 
47766  (September  1, 1999).  On 
September  29. 1999,  at  the  request  of 
petitioners,  the  Department  extended 
the  preliminary  determinations  until  no 
later  than  October  4, 1999.^ 

Based  on  petitioners'  September  29, 
1999  request^  we  are  further  extending 
the  determinations  in  these 
investigations  until  no  later  than 
October  29, 1999. 

This  extension  and  notice  are  in 
accordance  with  section  733(c)  of  the 
Act. 

Dated:  October  4, 1999. 
Richard  W.  Moreland, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  99-26722  Filed  10-13-99;  8:45  am] 

BILLmQ  COOE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

Intemationai  Trade  Administration 

Corrected  Preiiminary  Results  of  Full 
Sunset  Review:  Industrial  Phosphoric 
Add  from  Israel  (C-508-605] 

AGENCY:  Import  Administration, 
Intemationai  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Correction  to 
Preliminary  Results  of  Full  Sunset 


■  E.I.  DuPont  de  Nemoiin,  Inc.  is  not  a  petitioner 
in  the  Taiwan  case. 

'  At  the  time  this  notice  was  prepared,  the 
postponement  of  the  preliminary  determination 
until  October  4, 1999  had  not  yet  been  published 
in  the  Federal  Kegister. 
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Review:  Industrial  Phosphoric  Acid 
from  Israel. 

SUMMARY:  On  September  27, 1999,  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  (64  FR  51954)  the  preliminary 
results  of  the  March  1999  simset  review 
of  the  countervailing  duty  order  on 
industrial  phosphoric  acid  from  Israel. 
Subsequent  to  the  publication  of  the 
preliminary  results,  we  identified  an 
inadvertent  omission  from  the 
"Preliminary  Results  Section  of 
Review"  section  of  the  notice. 
Therefore,  we  are  correcting  this 
inadvertent  error. 

On  page  51958,  after  the  list  of 
countervailable  subsidy  rates,  the 
following  paragraph  was  inadvertently 
excluded:  "Any  interested  party  may 
request  a  hearing  within  30  days  of 
publication  of  this  notice  in  accordance 
with  19  CFR  351.310(c).  Any  hearing,  if 
requested,  will  be  held  on  November  26, 
1999,  in  accordance  with  19  CFR 
351.310(d).  Interested  parties  may 
submit  case  briefs  no  later  than 
November  16, 1999,  in  accordance  with 
19  CFR  351.309(c)(l)(i).  Rebuttal  briefs. 
which  must  be  limited  to  issues  raised 
in  the  case  briefs,  may  be  filed  not  later 
than  November  23, 1999.  The 
Department  will  issue  a  notice  of  final 
results  of  this  simset  review,  which  will 
include  the  results  of  its  analysis  of 
issues  raised  in  any  such  comments,  no 
later  than  January  25.  2000.  in 
accordance  with  section  751(c)(5)(B)  of 
the  Act.' 

EFFECTIVE  DATE:  October  14, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  B.  McCormick  or  Melissa  G. 
Skinner,  Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  &  Constitution 
Avenue,  NW.  Washington,  D.C.  20230: 
telephone  (202)  482-1698  and  (202) 
482-1560,  respectively. 

This  amendment  is  issued  and 
published  in  accordance  with  sections 
751(h)  and  7777[i)  of  the  Act. 

Dated:  October  7, 1999. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  99-26842  Filed  10-13-99;  8:45  am] 

BILLING  CODE  3S10-OS-P 


'  See  Industrial  Phosphoric  Acid  from  Israel  (C- 
308-605)  and  Industrial  Phosphoric  Acid  from 
Belgium  (A-423-602):  Extension  of  Time  Limit  for 
Final  Besults  ofFive-Year Reviews,  64  FR  34189 
(June  25, 1999). 


DEPARTMEmr  OF  COMMERCE 

Evaluation  of  Coastal  Zone 
Management  Programs  and  National 
Estuarine  Research  Reserves 

AGENCY:  Office  of  Ocean  and  Coastal 

Resource  Management,  National  Ocean 

Service,  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

DOC. 

ACTION:  Notice  of  intent  to  evaluate. 

SUMMARY:  The  NOAA  Office  of  Ocean 
and  Coastal  Resource  Management 
(OCRM)  annoimces  its  intent  to  evaluate 
the  performance  of  the  Virginia  and 
Alabama  Coastal  Zone  Management 
Programs  and  the  North  Inlet/Winyah 
Bay  National  Estuarine  Research 
Reserve. 

These  evaluations  will  be  conducted 
piumiant  to  sections  312  and  315  of  the 
Coastal  Zone  Management  Act  of  1972 
(CZMA),  as  amended.  The  CZMA 
requires  a  continuing  review  of  the 
performance  of  states  with  respect  to 
coastal  program  and  research  reserve 
program  implementation.  Evaluation  of 
Coastal  Zone  Management  Programs  and 
National  Estuarine  Research  Reserves 
require  findings  concerning  the  extent 
to  which  a  state  has  met  the  national 
objectives,  adhered  to  its  coastal 
program  document  or  the  Reserve's  final 
management  plan  approved  by  the 
Secretary  of  Commerce,  and  adhered  to 
the  terms  of  financial  assistance  awards 
funded  under  the  CZMA.  The 
evaluations  will  include  a  site  visit, 
consideration  of  public  comments,  and 
consultations  witfi  interested  Federal, 
State,  and  local  agencies  and  members 
of  the  public.  Public  meetings  are  held 
as  part  of  the  site  visits. 

Notice  is  hereby  given  of  the  dates  of 
the  site  visits  for  the  listed  evaluations, 
and  the  dates,  local  times,  and  locations 
of  public  meetings  during  the  site  visits. 

The  Virginia  Coastal  Zone 
Management  Program  evaluation  site 
visit  will  be  from  November  15-19, 
1999.  One  public  meeting  will  be  held 
during  the  week.  The  public  meeting 
will  be  held  on  Monday,  November  15, 
1999,  at  7:00  P.M.,  in  the  House  Room 
C  of  the  General  Assembly  Building,  910 
Capitol  Street,  Richmond,  Virginia 
23219. 

The  Alabama  Coastal  Zone 
Management  Program  evaluation  site 
visit  will  be  from  November  15-19, 
1999.  One  public  meeting  will  be  held 
during  the  week.  The  public  meeting 
will  be  held  on  Wednesday,  November 
17, 1999,  at  6:00  P.M.,  in  the  Killian 
Room  of  the  International  Trade  Center, 
250  North  Water  Street,  Mobile. 
Alabama. 


The  North  Inlet/Winyah  Bay  National 
Estuarine  Research  Reserve  in  South 
Carolina  site  visit  will  be  from 
November  29-December  3, 1999.  One 
public  meeting  will  be  held  during  the 
week.  The  public  meeting  will  be  held 
on  Wednesday,  December  1,  1999,  at 
7:00  P.M..  in  the  Kimbel  Lodge 
Conference  Center  on  Route  17,  one 
mile  north  of  the  Georgetown  Bridges 
and  near  the  entrance  to  the  Hobcaw 
Barony  Refuge,  in  Georgetown,  South 
Carolina. 

The  States  will  issue  notice  of  the 
public  meeting(s)  in  a  local 
newspaper(s)  at  least  45  days  prior  to 
the  public  meeting(s),  and  will  issue 
other  timely  notices  as  appropriate. 

Copies  of  the  State's  most  recent 
performance  reports,  as  well  as  OCRM's 
notifications  and  supplemental  request 
letters  to  the  States,  are  available  upon 
request  from  OCRM.  Written  comments 
from  interested  parties  regarding  these 
Programs  are  encouraged  and  will  be 
accepted  imtil  15  days  after  the  public 
meeting.  Please  direct  written  comments 
to  Margo  E.  Jackson,  Deputy  Director, 
Ocean  and  Coastal  Resource 
Management,  NOS/NOAA.  1305  East- 
West  Highway,  10th  Floor,  Silver 
Spring,  Maryland  20910,  When  the 
evaluation  is  completed,  OCRM  will 
place  a  notice  in  the  Federal  Register 
announcing  the  availability  of  the  Final 
Evaluation  Findings. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maigo  E.  Jackson,  Deputy  Director, 
Office  of  Ocean  and  Coastal  Resource 
Management.  NOS/NOAA,  1305  East- 
West  Highway,  Silver  Spring,  Maryland 
20910,  (301)  713-3155,  Extension  114. 

(Federal  Domestic  Assistance  Catalog  11.419 

Coastal  Zone  Management  Program 

Administration) 

Capt  Ted  Lillestolen, 

Deputy  Assistant  Administrator  for  Ocean 

Services  and  Coastal  Zone  Management. 

[FR  Doc.  99-26748  Filed  10-13-99;  8:45  am) 

BILUNQ  CODE  3510-OS-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieric 
Administration 

[I.D.  100599G] 

Gulf  of  Mexico  Rshery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  fNMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

summary:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Coimcil)  will 
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convene  public  meetings  of  the 
Standing  and  Special  Red  Ehrum 
Scientific  and  Statistical  Committee 
(SSC)  and  the  Red  Drum  Advisory  Panel 
(AP). 

DATES:  The  Standing  and  Special  Red 
Dnmi  SSC  will  meet  on  Thursday, 
October  28  1999,  beginning  at  10:00 
a.m.  and  will  conclude  by  3:00  p.m.; 
and  the  Red  Drum  AP  will  meet  on 
Friday,  October  29. 1999,  at  8:00  a.m. 
until  3:00  p.m. 

ADDRESSES:  Both  meetings  will  be  held 
at  the  Tampa  Airport  Hihon  Hotel,  2225 
Lois  Avenue,  Tampa,  FL  33607; 
telephone:  813-877-6888. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Hood,  Fishery  Biologist  Gulf  of 
Mexico  Fishery  Management  Council, 
3018  U.S.  Highway  301  North,  Suite 
1000,  Tampa,  FL  33619;  telephone:  813- 
228-2815. 

SUPPLEMENTARY  INFORMATION:  The 
Standing  &  Special  Red  Drum  SSC  will 
review  the  1999  red  drum  stock 
assessment.  A  Red  Drum  Stock 
Assessment  Panel  (SAP)  member  will 
present  the  assessment  to  the  SSC 
related  to  setting  an  allowable  biological 
catch  (ABC)  range  in  the  Gulf  of  Mexico. 
The  SSC  may  also  review  estimates  of 
stock  size  (biomass  at  maximimi 
sustainable  yield  [Bmsy]),  minimum 
stock  size  thresholds  (MSST), 
escapement  rates  of  juveniles  to  offshore 
waters,  and  adult  red  drum  bycatch  in 
shrimp  trawls.  Based  on  this  review,  the 
SSC  may  recommend  to  the  Coimdl 
levels  for  total  allowable  catch  (TAC), 
bag  limits,  size  limits,  commercial 
quotas,  and  other  measures  for  the  red 
dnmi  fishery. 

The  Red  Dnun  AP  will  meet  to  review 
the  1999  red  drum  stock  assessment.  A 
Red  Drum  Stock  Assessment  Panel 
member  will  also  present  the 
assessment  to  the  AP.  The  AP  will  also 
provide  recoounendations  to  the 
Council. 

Based  on  recommendations  from  the 
above  meetings,  the  Coimcil,  at  its 
November  meeting  in  Orlando,  FL  will 
decide  if  changes  are  needed  to  current 
red  drum  management  measures. 
Currently,  it  is  illegal  to  harvest  or 
possess  red  drum  in  Federal  waters. 

A  copy  of  the  agenda  can  be  obtained 
by  contacting  the  Gulf  Council  (SEE 
ADDRESSES). 

Although  non-emergency  issues  not 
on  the  agendas  may  come  before  the 
Standing  and  Special  Red  Drum  SSC 
and  the  Red  Drum  AP  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  those  issues  may  not  be  the  subject 
of  formal  action  during  these  meetings. 
Actions  of  the  Standing  and  Special 


Reef  Fish  SSC  and  the  Red  Drum  AP 
will  be  restricted  to  those  issues 
specifically  identified  in  the  agendas 
and  any  issues  arising  after  publication 
of  this  notice  that  require  emergency 
action  under  Section  305(c)  of  the 
Magnuson-Stevens  Act,  provided  the 
public  has  been  notified  of  the  Council's 
intent  to  take  action  to  address  the 
emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Aime  Alford  at  the  Council  (see 
ADDRESSES)  by  October  21, 1999. 

Dated:  October  7. 1999. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  99-26840  Filed  10-13-99;  8:45  am) 

aHJJNG  CODE  3510-22-F 


DEPARTMENT  OF  DEFENSE 

Department  of  ttw  Army 

NoUce  of  Prospective  Grant  of 
Exclusive  Patent  Ucenee 

agency:  U.S.  Army  Soldier  and 
Biological  Chemical  Command,  U.S. 
Army,  DoD. 
action:  Notice. 

SUMMARY:  In  accordance  with  the 
provisions  of  15  U.S.C.  209(c)(1)  and  37 
CFR  404.7(a){l)(I),  SBCCOM  hereby 
gives  notice  that  it  is  contemplating  the 
grant  of  an  exclusive  license  in  the 
United  States  to  practice  the  invention 
embodied  in  Invention  Disclosure  NA- 
1168  entitled,  "Non-Standard  Method  of 
Design  and  Construction  of  Round 
Parachutes"  to  Capewell  Components 
Co.,  L.L.C.  having  a  place  of  business  in 
South  Windsor,  Connecticut. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Vincent  J.  Ranucci,  Patent  Counsel  at 
U.S.  Army  Soldier  and  Biological 
Chemical  Command,  15  Kansas  Street, 
Natick,  MA  01760-5035,  Phone:  (508) 
233-4510  or  E-mail :vranucci@natick- 
emh2.army.mil. 

SUPPLEMENTARY  INFORMATION:  The 
prospective  exclusive  license  will  be 
royalty  bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted,  unless 
within  sixty  days  from  the  date  of  this 
published  fjotice,  SBCCOM  receives 
written  evidence  and  argument  to 
establish  that  the  grant  of  the  license 
would  not  be  consistent  with  the 


requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

The  invention  described  in  Disclosure 
NA-1168  reduces  weight  and  bulk  of  a 
round  parachute  and  reduces 
manufactiiring  costs. 
Gregory  D.  Showalter, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  99-26821  Filed  10-13-99;  8:45  am] 
MLUNO  COOE  3710-08-M 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.275A] 

NatkMial  Clearinghouse  of 
Rehabilitation  Training  Materials: 
Notice  Inviting  Applications  for  New 
Awards  for  Racal  Year  (FY)  2000 

Purpose  of  Program:  The 
Rehabilitation  Training  program 
supports  projects  to  ensure  skilled 
personnel  are  available  to  provide 
rehabilitation  services  to  individuals 
with  disabilities  through  vocational, 
medical,  social,  and  psychological 
rehabilitation  programs,  throu^ 
supported  employment  programs, 
through  independent  living  services 
programs,  and  through  client  assistance 
programs.  The  program  supports 
projects  to  maintain  and  upgrade  basic 
skills  and  knowledge  of  personnel 
employed  to  provide  state-of-the-art 
service  delivery  system  and 
rehabilitation  technology  services. 

Eligible  Applicants:  State  agencies 
and  public  or  nonprofit  agencies  and 
organizations,  including  Indian  Tribes 
and  institutions  of  higher  education,  are 
eligible  for  assistance  under  the 
Rehabilitation  Training  program. 

Deadline  for  Transmittal  of 
Applications:  December  10, 1999. 

Deadline  for  Intergovernmental 
Review:  February  9,  2000. 

Applications  Available:  October  14, 
1999. 

Estimated  Available  Funds:  $300,000. 

Estimated  Range  of  Award:  $250,000 
to  $300,000. 

Estimated  Average  Size  of  Award: 
$275,000. 

Maximum  Award:  In  no  case  does  the 
Secretary  make  an  award  greater  than 
$300,000  for'a  single  budget  period  of 
12  months.  The  Secretary  rejects  and 
does  not  consider  an  application  that 
proposes  a  budget  exceeding  this 
maximum  amount. 

Estimated  Number  of  Awards:  1. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 
Page  Limit:  Part  ni  of  the  application, 
the  application  narrative,  is  where  you. 
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the  applicant,  address  the  selection 
criteria  used  by  reviewers  in  evaluating 
the  application.  You  must  Umit  Part  HI 
to  the  equivalent  of  no  more  than  35 
pages,  using  the  following  standards: 

(1)  A  page  is  8.5"  x  11",  on  one  side 
only  with  1"  margins  at  the  top,  bottom, 
and  both  sides. 

(2)  You  must  double  space  (no  more 
than  three  lines  per  vertical  inch)  all 
text  in  the  application  narrative, 
including  titles,  headings,  footnotes, 
quotations,  references,  and  captions,  as 
well  as  all  text  in  chafts;  tables,  figures, 
and  graphs. 

If  you  use  a  proportional  computer 
font,  you  must  use  a  font  that  is  at  least 
12-point  in  height  and  no  more  than  18 
characters  per  inch  in  width.  If  you  use 
a  nonproportional  font  or  a  typewriter, 
you  may  not  use  more  than  12 
characters  per  inch. 

The  page  limit  does  not  apply  to  Part 
I,  the  cover  sheet;  Part  n,  the  budget 
section,  including  the  narrative  budget 
justification;  Part  TV,  the  assurances  and 
certifications;  or  the  one-page  abstract, 
the  resumes,  the  bibliography,  or  the 
letters  of  support.  However,  you  must 
include  all  of  the  application  narrative 
in  Part  HI. 

If,  in  order  to  meet  the  page  limit,  you 
use  print  size,  spacing,  or  margins 
smaller  tban  the  standards  specified  in 
this  notice,  we  won't  consider  your 
application  for  funding. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77.  79,  80,  81,  82, 
85,  and  86;  and  (b)  The  regulations  for 
this  program  in  34  GFR  part  385,  except 
§385.31. 

Priority:  This  competition  focuses  on 
projects  designed  to  meet  the  priority  in 
the  notice  of  final  priorities  for  this 
program,  published  in  the  Federal 
Reiser  on  December  5, 1994  (59  FR 
62502).  This  priority  is  as  follows: 
National  Clearinghouse  of 
Rehabilitation  Training  Materials. 

The  projects  must — 

•  Demonstrate  experience  and 
capacity  to  provide  for  a  national 
clearinghouse  of  rehabilitation  training 
materials; 

•  Identify  and  gather  rehabilitation 
information  and  training  materials  for 
use  in  preparing  pre-service  and  in- 
service  education  and  training  for  • 
rehabilitation  personnel; 

•  Disseminate,  in  a  cost-effective 
manner,  rehabiUtation  information  and 
state-of-the-art  training  materials  and 
methods  to  rehabilitation  personnel  to 
assist  them  in  achieving  improved 
outcomes  in  vocational  rehabihtation, 
supported  employment,  and 
independent  living;  ajid 


•  Provide  linkages  and  policies  for 
the  exchange  of  information  and  referral 
of  inquiries  with  other  existing 
cleariiaghouses  and  information  centers 
supported  by  the  U.S.  Department  of 
Education,  including  the  Education 
Resources  Information  Center  and  the 
National  Rehabilitation  Information 
Center. 

For  FY  2000  this  priority  is  an 
absolute  priority.  Under  34  CFR 
75.105(c)(3),  we  consider  only 
applications  that  meet  the  priority. 

Selection  Criteria:  In  evaluating  an 
application  for  a  new  grant  under  this 
competition,  the  Secretary  uses 
selection  criteria  chosen  from  the 
general  selection  criteria  in  34  CFR 
75.210  of  EDGAR.  The  selection  criteria 
to  be  used  for  this  competition  will  be 
provided  in  the  application  package  for 
this  competition. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398,  Jessup,  MD  20794-1398. 
Telephone  (toll  free):  1-877-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
576-7734.  You  may  also  contact  ED 
Pubs  via  its  Web  site  (http:// 
www.ed.gov/pubs/edpubs.html)  or  its 
E-mail  address  (edpubs@inet.ed.gov). 

Individuals  with  disabilities  may 
obtain  a  copy  of  this  application 
package  in  an  alternate  format  by 
contacting  the  Grants  and  Contracts 
Services  Team,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3317,  Switzer  Building, 
Washington,  DC  20202-2550. 
Telephone:  (202)  205-8351.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-6339.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternate  format  the  standard  forms 
included  in  the  application  package. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sylvia  Johnson,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3318,  Switzer  Building, 
Washington,  DC  20202-2649. 
Telephone:  (202)  205-9312.  If  you  use  a 
telecommimications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  tiiis  docimient  in  an  alternate 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 


documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Docimient  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/new8.html 
To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  fi-ee,  at  1-888-293-6498;  or  in  the 
Washington,  DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at: 

http://www.access.gpo.gov/nara/index.html 
Program  Authority:  29  U.S.C.  772. 
Dated:  October  8, 1999. 

Curtis  L.  Richards, 

Acting  Assistant  Secretary  for  Special 

Education  and  Rehabilitative  Services. 

(FR  Doc.  99-26819  Filed  10-13-99;  8:45  am] 

BILLING  CODE  400(M)1-P 


DEPARTMENT  OF  ENERGY 

Office  of  Science;  DOE/NSF  Nuclear 
Science  Advisory  Committee  Renewal 

Pursuant  to  Section  14(a)(2)(A)  of  the 
Federal  Advisory  Committee  Act  and  in 
accordance  with  title  41  of  the  Code  of 
Federal  Regulations,  Section  101- 
6.1015,  and  following  consultation  with 
the  Committee  Management  Secretariat, 
General  Services  Administration,  notice 
is  hereby  given  that  the  DOE/NSF 
Nuclear  Science  Advisory  Committee 
has  been  renewed  for  a  two-year  period 
beginning  in  October  1999.  The 
Committee  will  provide  advice  to  both 
the  Department  of  Energy  and  the 
National  Science  Foundation  on 
scientific  priorities  within  the  field  of 
basic  nuclear  science  research. 

The  Secretary  has  determined  renewal 
of  the  DOE/NSF  Nuclear  Science 
Advisory  Committee  is  essential  to  the 
conduct  of  the  Department's  business 
and  in  the  public  interest  in  connection 
with  the  performance  of  duties  imposed 
upon  the  Department  of  Energy  by  law. 
The  Committee  will  continue  to  operate 
in  accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act,  the 
Department  of  Energy  Organization  Act 
(Public  Law  95-91),  and  rules  and 
regiUations  issued  in  implementation  of 
those  Acts. 

Further  info.ination  regarding  this 
advisory  committee  can  be  obtained 
from  Rachel  Samuel  at  (202)  586-3279. 
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Issued  in  Washington,  DC  on  October  7, 
1999. 

Jamm  N.  Solit, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  99-26874  Filed  10-13-99;  8:45  am] 

aiLLMQ  COOC  M80-01-P 


DEPARTMENT  OF  ENERGY 

GoWwi  FMd  Offic*;  Broad  Basad 
SolicKatfon  for  Submiaaion  of 
nnanclal  Aaalatanca  Applicationa 
Involving  Raaaarch,  Davatopmant  and 
Damonatratlon  for  tfM  Offica  of  Enargy 
Efflciancy  and  Ranawabia  Enargy 

agency:  U.S.  Department  of  Energy. 
ACTION:  Broad  Based  Solicitation  for 
Submission  of  Financial  Assistance 
Applications  Involving  Research, 
Development  and  Demonstration  DE- 
PS36-00GO10482. 

summary:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 
600.8,  is  annoimcing  its  intention  to 
solicit  applications  for  research, 
development  and  demonstration. 
dates:  doe  expects  to  issue  the  first 
part  of  the  Solicitation  on  or  about 
October  19, 1999. 

addresses:  Copies  of  the  Solicitation 
and  Supplemental  Announcements, 
once  issued,  can  be  obtained  from  the 
Golden  Field  Office  Home  page  at  http:/ 
/www.eren.  doe.gov/golden/ 
solicitations.html.  It  is  DOE's  intention 
not  to  issue  hard  copies  of  the 
Solicitation. 

SUPPLEMENTARY  INFORMATION:  The  DOE 
Office  of  Energy  Efficiency  and 
Renewable  Energy  (EERE)  has  a 
continuing  interest  in  receiving 
applications  for  grants  and  cooperative 
agreements  supporting  renewable 
energy  and  energy  efficiency  basic 
research,  directed  and  applied  research, 
cooperative  demonstrations,  and  related 
activities.  The  Broad  Based  Solicitation 
will  provide  specific  information  and 
will  consist  of  two  parts:  the  first  is 
generic  and  will  consist  of  guidelines 
and  requirements  for  submitting 
applications;  the  second  part  will  be 
specific  to  particular  technology  areas  of 
interest  and  will  consist  of  individual 
Supplemental  Announcements  issued  at 
a  later  date.  These  Supplemental 
Announcements  will  contain 
technology  specific  information, 
anticipated  programmatic  funding 
levels,  eligibility  requirements, 
evaluation  criteria,  any  cost  sharing 
requirements,  application  deadlines, 
and  any  other  requirements  specific  to 
the  Supplemental  Annotmcements. 
Notices  of  release  of  the  Supplemental 


Announcements  will  be  published 
separately  in  the  Federal  Register  as 
they  become  available.  All  information 
regarding  the  Solicitation  will  be  posted 
on  the  DOE  Golden  Field  Office  Home 
page  at  the  address  identified  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  E.  Adams,  Contracting  Officer,  at 
303-275-4722,  e-mail 
ruth^adams@nrel.gov. 

Issued  in  Golden,  Colorado,  on  October  5, 
1999. 

Jerry  L.  Zimmer, 
Procurement  Director,  GO. 
IFR  Doc.  99-26788  Filed  10-13-99;  8:45  am) 
BHOJNQ  COOE  64a(M>1-l> 

DEPARTMENT  OF  ENERGY 

Environmantal  Managamant  Sito- 
Spaclflc  Adviaory  Board,  Paducah 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting 
correction. 

On  October  6, 1999,  the  Department 
of  Energy  published  a  notice  of  open 
meeting  announcing  a  meeting  of  the 
Environmental  Management  Site- 
Specific  Advisory  Board,  Paducah  64  FR 
54281.  In  that  notice,  the  meeting  was 
scheduled  for  October  21, 1999  at  6:00 
p.m.-8:30  p.m.  Today's  notice  is 
announcing  that  the  meeting  will  be 
starting  at  5:30  p.m.-8:30  p.m. 

Issued  in  Washington,  DC  on  October  7, 
1999. 

Rachel  M .  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 
[FR  Doc.  99-26789  Filed  10-13-99;  8:45  am] 

BIUING  CODE  S450-01-P 


DEPARTMENT  OF  ENERGY 

Offica  of  Foaail  Enargy;  National  Coal 
Council  Adviaory  Committaa 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  aimoimces  a 

meeting  of  the  National  Coal  Cotmcil 

Advisory  Conunittee.  Federal  Advisory 

Committee  Act  (Public  Law  92-463,  86 

Stat.  770)  requires  notice  of  these 

meetings  be  announced  in  the  Federal 

Register. 

DATE:  Tuesday,  November  9, 1999,  9 

a.m.  to  12  p.m. 

ADDRESSES:  Hotel  Washington,  515  15th 

Street,  NW,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margie  D.  Biggerstaff,  U.S.  Department 

of  Energy,  Office  of  Fossil  Energy, 


Washington,  DC  20585.  Phone:  202/ 
586-3867. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Committee:  To  provide 
advice,  information,  recommendations 
to  the  Secretary  of  Energy  on  matters 
relating  to  coal  and  coal  industry  issues. 

Tentative  Agenda 

•  Call  to  order  E.  Linn  Draper.  Jr., 
Chairman. 

•  Administrative  business. 

•  Remarksby  Secretary  of  Energy, 
BiU  Richardson  (invited). 

•  Remarks  by  Senator  Larry  Craig  (R- 
ID). 

•  Report  by  James  K.  Martin, 
Chairman  of  Coimcil  Study  Working 
Group,  on  Progress  of  Council's  Current 
Study  on  Carbon  Sequestration. 

•  Presentation  by  Daman  S.  Walia, 
President/CEO,  ARCTECH,  Inc.,  on  Coal 
Bioconversion  Technology. 

•  Stmunary  of  the  United  Nations 
Climate  Change  Negotiations, 
Conference  of  Parties  Fifth  Meeting. 

•  Presentation  by  Roger  H.  Bezdek, 
President,  Management  Information 
Services,  on  J.  D.  Power  &  Associates 
Public  oipinion  Survey  on  Electricity 
Issues. 

•  Other  business. 

•  Adjournment. 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  Chairperson  of 
the  Committee  will  conduct  the  meeting 
to  facilitate  the  orderly  conduct  of 
business.  If  you  wotild  like  to  file  a 
written  statement  with  the  Committee, 
you  may  do  so  either  before  or  after  the 
meeting.  If  you  would  like  to  make  oral 
statements  regarding  any  of  the  items  on 
the  agenda,  you  should  contact  Margie 
D.  Biggerstaff  at  the  address  or 
telephone  number  listed  above.  You 
must  make  your  request  for  an  oral 
statement  at  least  five  business  days 
prior  to  the  meeting,  and  reasonable 
provisions  will  be  made  to  include  the 
presentation  on  the  agenda.  Public 
comment  will  follow  the  10-minute 
rule. 

Transcripts:  The  transcript  will  be 
available  for  public  review  and  copying 
within  30  days  at  the  Freedom  of 
Information  Public  Reading  Room,  lE- 
190.  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington,  DC,  between  9:00  a.m.  and 
4:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC  on  October  8, 
1999. 

Rachel  M .  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc.  99-26875  Filed  10-13-99;  8:45  am] 
BMJJNG  C006  6450-01-P 
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OEPARTMEm*  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP0O-18-O00] 

Indicated  Shippers  v.  Natural  Gas 
Pipeline  Company  of  America;  Notice 
of  Complaint 

October  8, 1999. 

Take  notice  that  on  October  7, 1999, 
pursuant  to  Rule  206  of  the 
Commission's  Rules  otPractice  and 
Procedm«  (18  CFR  385.206,  Amoco 
Energy  Trading  Corporation  and  Amoco 
Production  Company  and  Burlington 
Resources  Oil  &  Gas  Company 
(Indicated  Shippers)  filed  a  Section  5 
complaint  against  Natural  Gas  Pipeline 
Company  of  America  (NGPL), 
requesting  the  Commission  to  find  that 
NGPL's  auction  procedures  violate  its 
tariff,  Commission  regidations  and 
Commission  precedent  and  to  order 
NGPL  to  revise  such  procedures. 

Specifially,  the  hidicated  Shippers 
assert  that  NGPL's  currently  pending 
capacity  auction  (No.  AM9909-6) 
violates  its  tariff  because  it  creates  an 
undue  preference  for  Negotiated  Rate 
bids,  impermissible  bundling  of 
noncontiguous  capacity,  discriminates 
against  Resource  Rate  bidders  and 
improperly  restricts  capacity  release 
ri^ts. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washmgton.  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  RiUes  of  Practice 
and  Procedure  (18  CFR  385.211  and 
285.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  October  15, 
1999.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
also  be  viewed  on  the  Internet  at 
http://www.ferc.fed.us/online/rims.htm 
(call  202-208-2222)  for  assistance. 
Answers  to  the  complaint  shall  also  be 
due  on  or  before  October  15, 1999. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-26876  Filed  10-13-99;  8:45  am) 
BHJJNQ  COOE  6n7-«1-« 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPOO-1-000] 

Carnegie  Interstate  Pipeline  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

October  7, 1999. 

Take  notice  that  on  October  1, 1999, 
Carnegie  Interstate  Pipeline  Company 
(CIPCO),  800  Regis  Avenue,  Pittsburgh, 
Pennsylvania  15236,  filed  in  Docket  No. 
CPOO-1-000  a  request  pursuant  to 
Sections  157.205, 157.208  and  157.211 
of  the  Commission's  Regulations  imder 
the  Natvual  Gas  Act  (18  CFR  157.205, 
157.208  and  157.211)  for  authorization 
to  construct  and  operate  certain 
faciUties  to  provide  new  service  to  an 
end-user  of  natural  gas,  and  to  increase 
the  Maximiun  Allowable  Operating 
Pressure  (MAOP)  of  one  segment  of  a 
deUvery  lateral,  imder  CIPCO's  blanket 
certificate  issued  in  Docket  No.  CP88- 
248-O00  pursuant  to  Section  7  of  the 
Natiu-al  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 

QPCO  states  that  it  woidd  construct 
a  new  delivery  point  on  its  existing  M- 
73  eight-inch  diameter  pipeline  to  serve 
Allegheny  Power's  Hatfield  Ferry  Power 
Station  in  Masontown,  Pennsylvania. 
QPCO  states  that  the  delivery  point 
would  connect  to  a  natural  gas  service 
line  owned,  operated  and  maintained  by 
Allegheny  Power.  CIPCO  also  states  that 
to  provide  the  new  service,  it  woidd 
convert  its  existing  delivery  point  to 
Columbia  Gas  of  Pennsylvania,  Inc. 
(CPA)  on  Line  M-73  to  a  new  receipt 
point.  CIPCO  states  it  will  replace  die 
existing  4-inch  tap  connecting  its 
system  to  CPA  with  a  10-inch  tap  and 
replace  approximately  140  feet  of 
existing  4-inch  line  which  is  part  of  the 
meter  fecilities  with  10-inch  line  in  the 
same  trench.  CIPCO  states  that  all  of  the 
above  construction  and  operation  would 
be  automatically  authorizisd  under  the 
automatic  provisions  of  the 
Commission's  blanket  certificate 
regulations. 

m  addition,  CIPCO  proposes  to 
increase  the  MAOP  of  the  short  segment 
(approximately  2053  feet)  of  Line  M-73 
from  the  interconnection  with  CPA  to 
the  Hatfield  delivery  point  bom  99  psia 
to  175  psia.  QPCO  states  that  the  reason 
for  the  proposed  change  is  to  enable 
QPCO  to  provide  the  new  service  to  the 
Hatfield  Power  Station. 


Any  questions  regarding  this  filing 
should  be  directed  to  Michael  E. 
Kingerski,  Director  of  Transportation 
Marketing  of  CIPCO  at  (412)  655-8517, 
at  800  Regis  Avenue,  Pittsbiugh, 
Pennsylvania  1 5236. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  piu'suant  to  Rule  214  of  the 
Commission's  Procedxutd  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-26813  Filed  10-13-99;  8:45  am] 

BILLING  COOE  6717-01-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT99-70-000] 

Distrigas  of  IMassachusetts 
Corporation;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

October  6, 1999. 

Take  notice  that  on  September  30, 
1999,  Distrigas  of  Massachusetts 
Corporation  (DOMAC)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  following 
tariff  sheet,  to  become  effective 
December  1, 1999: 

Seventh  Revised  Sheet  No.  94 

EKDMAC  states  that  the  purpose  of  this 
filing  is  to  record  semiannual  changes  in, 
DOMAC's  index  of  customers. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Sti^et,  NE,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regidations.  All  such  protests  must  be 
filed  as  provided  in  se  .Uon  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room.  This  filing  may  be  viewed  on  the 

web  at  http://www.ferc.fed.us/online/ 

rims.htm  (call  202-208-2222  for 

assistance). 

Linwood  A.  Wation,  Jr., 

Acting  Secretary. 

IFR  Doc.  99-26812  Filed  10-13-99;  8:45  am) 

BILUNQ  CODE  •717-01-M 


DEPARTMENT  OF  ENERGY 

FMtoral  Energy  Regulatory 
Commlaaion 

[DocM  No.  PROO-I-OOO] 

ONEOK  Field  Servlcas  Company; 
Notica  of  Petition  for  Rate  Approval 

October  7, 1999. 

Take  notice  that  on  October  1, 1999, 
ONEOK  Field  Service  Company  (OFSC) 
filed  pursuant  to  section  284.123(b)(2) 
of  the  Commission's  regulations,  a 
petition  for  rate  approval  requesting  that 
the  Commission  approve  as  fair  and 
equitable  a  cost-justified  rate,  not  to 
exceed  $0,016  per  MMBtu  for 
interruptible  transportation  service 
performed  imder  section  311(a)(2)  of  the 
Natural  Gas  Policy  Act  of  1978. 

Pursuant  to  Section  284.123(b)(2),  if 
the  Commission  does  not  act  within  150 
days  of  the  filing  date,  the  proposed 
rates  will  be  deemed  fail  and  equitable 
and  not  in  excess  of  an  amount  which 
interstate  pipelines  would  be  permitted 
to  charge  for  similar  transportation 
service.  The  Commission  may,  prior  to 
the  expiration  of  the  130-day  period, 
extend  the  time  for  action  or  institute  a 
proceeding  to  afford  parties  an 
opportunity  fior  written  comments  and 
for  the  oral  presentations  of  views,  data, 
and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  motions  mut  be  filed 
writh  the  Secretary  of  the  Commission 
on  or  before  October  22, 1999.  The 
petition  for  rate  approval  is  on  file  with 
the  Commission  and  is  available  for 
public  inspection.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rim8.htin  (call 
202-208-2222  for  assistance). 
Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-26816  Filed  10-13-99  8:45  am) 

BILUNQ  CODE  anT-^l-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 

[Docket  No.  RP98-52-000] 

Wllliama  Gaa  Pipellnea-Central,  inc.; 
Notice  of  Offer  of  Settlement 

October  7, 1999. 

Take  notice  that  on  October  1, 1999, 
the  Missouri  Public  Service  Commission 
(MoPSC).  Williams  Gas  Pipelines- 
Central,  Inc.,  formerly  Williams  Natural 
Gas  Company  (Williams)  and  Missouri 
Gas  Energy,  a  division  of  Southern 
Union  Company  (collectively  called 
Sponsoring  Parties)  filed  an  Offer  of 
Settlement  under  Rule  602  of  the 
Commission's  Rules  of  Practice  and 
Procedure  in  the  captioned  docket. 
Sponsoring  Parties  filed  the  Offer  of 
Settlement  to  facilitate  and  expedite  the 
Commission's  implementation  of  the 
decision  of  the  United  States  Court  of 
Appeals  for  the  District  of  Coltunbia 
Circuit  in  Public  Service  Company  of 
Colorado.^  The  Sponsoring  Parties  state 
the  Offer  of  Settlement  is  intended  to 
provide  relief  to  small  producers  fit>m 
their  ad  valorem  tax  refund  liability  and 
to  reduce  the  administrative  burdens  on 
the  Commission,  its  staff,  first  sellers 
and  numerous  interest  owners  and 
interveners  associated  with  the  various 
proceedings  pending  at  the  Commission 
relating  to  such  tax  liability.  A  copy  of 
the  Offer  of  Settlement  is  on  file  with 
the  Commission  and  is  available  for 
public  inspection  in  the  Public 
Reference  Room.  The  Offer  of 
Settlement  may  be  viewed  on  the  web 
at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

To  achieve  these  objectives,  the  Offer 
of  Settlement  provides  a  $50,000  credit 
towards  the  ad  valorem  tax  refund 
liability  of  the  first  sellers  listed  in  the 
Statement  of  Refunds  Due  filed  by 
Williams  on  November  18, 1997,  as 
adjusted  in  Exhibit  A  to  the  Offer  of 
Settlement  to  reflect  subsequent 
corrections.  Any  first  seller  with  a 
refund  obligation  of  $50,000  or  less  for 
principal  and  interest  will  have  its  ad 
valorem  tax  refund  waived  in  its 
entirety.  First  sellers  with  refund 
liabilities  of  $50,000  or  less  are  not 
required  to  give  up  any  rights  or  provide 
any  other  consideration  as  a  condition 
to  receiving  the  benefits.  Sponsoring 
Parties  state  the  Offer  of  Settlement 
would  eliminate  the  entire  refund 


>  Public  Service  Co.  of  Colorado,  et  al,  80  FERC 
161.264  (1997),  reh'g  denied,  82  FERC  1 61.058 
(1998).  Appeal  pending.  Anadarko  Petroleum 
Corporation  v.  FERC.  Case  No.  98-1227  et  al. 


obligation  of  40  of  the  75  first  sellers  on 
the  Williams  system. 

Any  first  seller  with  a  refund  liability 
in  excess  of  $50,000  as  listed  in  the 
Statement  of  Refunds  Due  filed  by 
Williams  on  November  18, 1997,  as 
adjusted  in  Exhibit  A  to  reflect 
subsequent  corrections,  is  eligible  to 
have  its  refund  obligation  reduced  by 
$50,000.  In  order  to  be  eligible  for  the 
$50,000  credit,  such  first  sellers  must 
pay  the  remaining  refund  liability  (after 
deducting  the  $50,000),  plus  additional 
accrued  interest  through  date  of 
payment,  and  agree  to  withdraw  all 
interventions,  protests  and  court 
appeals  related  to  the  ad  valorem  tax 
refund.  First  sellers  who  accept  the 
terms  for  partial  waiver  imder  the  Offer 
of  Settlement  will  be  responsible  for 
negotiating  with  their  underlying 
interest  owners  the  amount  of  the 
waiver  relief  applicable  to  their  interest 
owners. 

The  Offer  of  Settlement  also  provides 
that  any  first  seller  listed  in  Williams' 
Statement  of  Refunds  Due  with  a  refund 
liability  of  $50,000  or  less  for  principal 
and  interest  who  has  refunded  to 
Williams  amounts  which  would  be 
waived  imder  Article  n  will  receive  a 
refund  from  Williams  of  such  amoimts, 
plus  additional  accrued  interest  through 
date  of  payment  by  Williams.  In 
addition,  Article  III  provides  that  if 
Williams  has  previously  received 
refunds  directly  from  an  interest  owner 
whose  obligation  was  incurred  under  a 
first  seller  whose  entire  refund 
obligation  is  waived  pursuant  to  the 
agreement,  Williams  will  refund  such 
pajrments  to  the  interest  owner  within 
60  days  ofthe  effective  date  of  the 
settlement,  ff  jurisdictional  refunds 
exceed  the  amoimt  of  undisbursed 
Kansas  ad  valorem  tax  refunds  held  by 
Williams,  Williams  will  maintain  a 
credit  balance  for  the  jurisdictional 
refunds.  Any  subsequent  Kansas  ad 
valorem  tax  refunds  received  by 
Williams  will  be  used  to  reduce  any 
credit  balance  before  any  disbursement 
is  made  to  customers.  One  hundred 
twenty  days  after  the  effective  date  of 
the  Offer  of  Settlement,  Williams  shall 
be  permitted  to  direct  bill  any  remaining 
credit  amounts. 

In  accordance  with  section  385.602(f), 
initial  comments  on  the  Offier  of 
Settlement  are  due  on  October  21, 1999 
and  any  reply  comments  are  due 
November  1, 1999. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-26818  Filed  10-13-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Request  To  Transfer  License 
and  Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

October  7,  1999. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Request  for 
Approval  to  Transfer  License. 

b.  Project  No:  10648-006. 

c.  Date  Filed:  August  25 . 1 999. 

d.  Applicants:  Adirondack  Hydro 
Development  Corporation  and  McGrath 
Industries,  Inc. 

e.  Name  of  Project:  Waterford 
Hydroelectric  Project. 

f.  Location:  On  the  Hudson  River,  in 
Saratoga  and  Rensselear  Counties,  New 
York.  The  project  does  not  utilize 
federal  or  tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contacts:  McGrath 
Industries,  Inc.  Mr.  Charles  W.  McGrath, 
President,  35  Maplewood  Ave.,  Albany, 
New  York  12205,  Adirondack  Hydro 
•■  Development  Corporation,  Mr.  John  J. 
Conley,  Senior  Vice  President,  39 
Hudson  Road,  South  Glens  Falls,  New 
York  12803,  (518)  747-0930. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Lynn  R.  Miles,  Sr.  at  (202)  219-2671,  or 
e-mail  address:  l)mn.miles@ferc.fed.us. 

j.  Deadline  for  filing  comments  and  or 
motions:  November  15,  1999. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

Please  include  the  project  number 
(10648-006)  on  any  comments  or 
motions  filed. 

k.  Description  of  Request:  McGta.\h 
Industries,  Inc.  (transferor)  and 
Adirondack  Hydro  Development 
Corporation  (transferee)  jointly  request 
that  all  of  the  transferor's  interest  as  a 
co-licensee  for  FERC  Project,  No.  10648 
be  transferred  to  the  transferee.  The 
transferor  no  longer  desires  to  be  a  co- 
licensee  and  requests  that  the 
Commission  approve  the  application  to 
make  the  transferee  the  sole  licensee  for 
the  Waterford  Project. 

1.  Locations  of  tiie  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington  DC  20426.  or  by  calling 


(202)  208-1371.  This  filing  may  be 
viewed  on  http://www.ferc.fed.us/ 
online/rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTESTS",  OR 
"MO'nON  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-names 
documents  must  be  filed  by  providing 
the  original  and  the  nimiber  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Feder^ 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
a  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  99-26814  Filed  10-13-99;  8:45  am] 
BKUNQ  CODE  anr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Amendment  of  Exemption 
and  Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

October  7, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Amendment  to 
Exemptions. 

b.  Project  Nos:  10675-010, 10676- 
011, 10677-011,  and  10678-014. 

c.  Date  Filed:  July  30,  1999. 

d.  Applicant:  Consolidated  Edison 
Energy,  Inc. 

e.  Name  of  Projects:  Chicopee  River 
Projects  (Dwight,  Red  Bridge,  Putts 
Bridge,  and  Indian  Orchard). 

f.  Location:  On  Chicopee  River, 
Hampden  and  Hampshire  Counties, 
Massachusetts. 

g.  Filed  Pursuant  to:  18  CFR  4.200. 
h.  Applicant  Contact:  John  Labiak, 

Project  Manager,  Consolidated  Edison 
Energy,  Inc.,  Ill  Broadway  Ave.  16th 
Floor,  New  York,  NY  10006,  e-mail 
address:  Labiakj@conedenergy.com. 
(212)  267-5280. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Anumzziatta  Purchiaroni  at  (202)  219- 
3297,  or  e-mail  address: 
anumzziatta.purchiaroni@ferc.fed.us 

j.  Deadline  for  filing  comments  and  or 
motions:  November  15, 1999. 

All  docimients  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington  DC  20426. 

Please  include  the  project  number 
(10675-010  et  al)  on  any  comments  or 
motions  filed. 

k.  Description  of  Amendment:  The 
exemptee  filed  a  Development  Plan  for 
increasing  capacities  at  die  Chicopee 
River  Projects.  In  the  plan,  the  exemptee 
proposes  not  to  construct  minimum 
flow  turbines  authorized  by  their 
exemptions,  but  to  modify  the  existing 
generating  equipment  to  achieve 
increases  in  installed  capacities.  The 
plan  also  includes  additional  work  at 
the  projects  to  comply  with  the  required 
minimum  flow  releases. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  http://www.ferc.fed.u8/ 
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online/rims.htm  Call  (202)  208-2222  for 
assistance.  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  hidividuals  desiring  to  be  included 
on  the  Commission's  mailing  should  so 
indicate  by  writing  to  the  Secretary  of 
the  Commission. 

Comments,  Protests,  or  Motions  to 
hitervene — ^Any  may  submit  comments, 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  of  Practice  and  Procedure,  18  CFR 
385.210,  .211,  .214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  comment  date 
for  the  particular  application. 

Filing  and  Service  of  Responsive 
Dociunents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

•'RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Niunber  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
AppUcant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  mut  also  be  sent  to 
the  Applicant's  representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  99-26815  Filed  10-13-99;  8:45  am) 

BILUNO  CODE  «717-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Request  for  Extension  of 
Time  To  Commence  and  Complete 
Project  Construction  and  Soliciting 
Comments,  Motions  To  Intervene,  and 
Protests 

October  7,  1999. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Type  of  Applications:  Request  for 
Extensions  of  Time  of  Commence  and 
Complete  Project  Construction. 

b.  Project  No.:  FERC  No.  4204-021, 
White  River  Lock  &  Dam  No.  1,  located 
on  the  White  River  near  the  City  of 
Batesville,  Independence  Coimty, 
Arkansas  Licensee:  City  of  Batesville, 
AR. 

c.  Project  No.:  FERC  No.  4659-023, 
White  River  Lock  &  Dam  No.  3,  located 
on  the  White  River  in  the  City  of 
Marcella,  Stone  County,  Arkansas. 
Licensee:  Independence  Coimty,  AR. 

d.  Project  No.:  FERC  No.  4660-025, 
White  River  Lock  &  Dam  No.  2,  located 
on  the  White  River  in  the  Cities  of 
Locust  Grove  and  Batesville, 
Independence  County,  Arkansas. 
Licensee:  Independence  Coxmty,  AR. 

e.  Date  Filed:  August  16. 1999. 

f.  Pursuant  to:  PubUc  Law  104-241, 
110  Stat.  3141  (1996). 

g.  Applicants  Contact:  Donald  H. 
Clarke.  Counsel  for  Licensee,  Wilkinson, 
Barker,  and  Knauer.  2300  N  Street,  NW, 
Suite  700,  Washington,  DC  20037,  (202) 
783-4141. 

h.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Lynn  R.  Miles,  at  (202)  219-2671,  or  e- 
mail  address:  lynn.miles@ferc.fed.us. 

i.  Deadline  for  filing  comments  and  or 
motions:  October  29, 1999. 

All  documents  (original  and  eight 
copies)  should  be  filed  with  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

Please  include  the  project  numbers 
(4204-0^1,  4659-023,  and  4660-025)  on 
any  comments  or  motions  filed. 

j.  Description  of  the  Request:  The 
licensees  for  the  subject  projects  have 
requested  that  the  deadlines  for 
commencement  of  construction  at  each 
project  be  extended  for  two  additional 
years.  The  deadline  to  commence 
project  construction  for  FERC  Project 
Nos.  4204  and  4659  would  be  extended 
to  February  27,  2002.  The  deadline  to 
commence  project  construction  for 
FERC  Project  No.  4660  would  be 


extended  to  November  7,  2001.  The 
deadline  for  completion  of  construction 
for  FERC  Project  Nos.  4204  and  4659 
would  be  extended  to  February  27, 
2004.  The  deadline  for  completion  of 
construction  for  FERC  Project  Nos.  4660 
would  be  extended  to  November  7, 
2003. 

k.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  http://www.ferc.fed.us/ 
onUne/rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Niunber  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  FederaT 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
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have  no  comments.  One  copy  of  an 

agency's  comments  must  also  be  sent  to 

the  Applicant's  representatives. 

Lin  wood  A.  Watson,  Jr., 

Acting  Secretary. 

fFR  Doc.  99-26817  Filed  10-13-99;  8:45  am] 

BILUNQ  CODE  e717-01-M] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«457-«l 

Agency  Information  Collection 
Activttiee:  Submieeion  for  0MB 
Review;  Comment  Requeet;  Control 
Technology  Determlnationa  for 
Equivalent  Emissiona  Limltationa  by 
Permit 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  annoimces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Control  Technology  for 
Equivalent  Emissions  Limitations  by 
Permit  (OMB  Control  No.  2060-0266, 
EPA  ICR  No.  1648.02).  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  burden  and 
cost;  where  appropriate,  it  includes  the 
actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  November  15, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA  by  phone  at  (202) 
260-2740,  by  email  at 
fanner.sandy@epamail.epa.gov,  or 
download  a  copy  of  the  ICR  off  the 
Internet  at  http://www.epa.gov/ICR  and 
refer  to  EPA  ICR  No.  1648.02 
SUPPLEMENTARY  INFORMATION: 

Title:  Control  Technology  for 
Equivalent  Emissions  Limitations  by 
Permit  (OMB  Control  No.  2060-0266; 
EPA  ICR  No.  1648.02).  This  is  a 
reinstatement,  with  change,  of  the 
previously  approved  ICR  for  the 
proposed  rule  for  which  approval  has 
expired. 

Abstract:  section  112(j)  of  the  Clean 
Air  Act  as  amended  in  1990  requires 
that  if  EPA  fails  to  promulgate  a 
standard  for  a  category  or  subcategory  of 
major  sources  on  schedule,  then  18 
months  after  the  scheduled  date  of 
promulgation,  sources  must  submit  a 
permit  application.  States  (with 
approved  title  V  operating  permit 
programs)  will  issue  permits  containing 
emission  limitations  equivalent  to  what 


EPA  would  have  promulgated. 
Complying  sources  must  submit  a 
complete  section  112(j)  permit 
application  that  satisfies  the  criteria  of 
40  CFR  part  63  subpart  B.  The 
information  collected  in  the  application 
documents  will  be  used  by  the  State 
agency  for  the  purposes  of  permit 
approval,  compliance  determination, 
and  the  selection  of  particular  control 
technology  on  a  case-by-case  basis.  The 
mandatory  need  and  authority  for  this 
information  collection  is  contained  in 
section  112{j)  of  the  Clean  Air  Act  as 
amended  in  1990  (42  U.S.C.  7401, 
et.seq.,  as  amended  by  Pub.  L.  101-549). 
Any  confidential  information  submitted 
to  a  permitting  authority  will  be 
safeguarded  according  to  that  agency's 
policies.  The  EPA  will  safeguard 
submitted  confidential  information 
according  to  policies  in  40  CFR  chapter 
I  part  2  subpart  B — Confidentiality  of 
Business  Information.  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  munbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  chapter  15. 

Burden  Statement:  The  aimual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  175  hours  for 
industry  and  90  hours  for  State/  local 
agencies  per  response.  Burden  means 
the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  Pulp 
and  paper  combustions  sources  and 
State/  local  agencies. 

Estimated  Number  of  Respondents: 
149. 

Frequency  of  Response:  1. 

Estimated  Total  Annual  Hour  Burden: 
19,743  hoiu-s. 

Estimated  Total  Annualized  Cost 
Burden  (non-labor  costs):  SO. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 


provided  burden  estimates,  and  any 
suggested  methods  for  minimising 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1648.02  and 
OMB  Control  No.  2060-0266  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Office  of  Policy, 

Regulatory  Information  Division 

(2137),  401  M  Street,  SW, 

Washington,  DC  20460; 
and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA,  725  17th  Street.  NW, 

Washington,  DC  20503. 

Dated:  October  7, 1999. 

Richard  Westlund, 

Acting  Director,  Regulatory  Information 
Division. 

[FR  Doc.  99-26857  Filed  10-13-99;  8:45  am] 

BNJJNG  CODE  BS60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6457-^] 

Agency  Information  Collection 
ActtvKiea:  Submiaaion  for  OMB 
Review;  Comment  Requeet; 
Agricultural  Health  Study:  Peaticide 
Expoaure  Study 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  annoimces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Agricultural  Health  Study — 
Pesticide  Exposure  Study,  EPA  ICR 
Number  1906.01.  The  ICR  describes  the 
nature  of  the  information  collection  and 
its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  November  15,  "1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA  by  phone  at  (202) 
260-2740,  by  email  at 
farmer.sandy@epa.gov,  or  doMmload  a 
copy  of  the  ICR  off  the  Internet  at  http:/ 
/www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1906.01. 
SUPPLEMENTARY  INFORMATK)N: 

Title:  Agricultural  Health  Study — 
Pesticide  Exposure  Study,  EPA  ICR 
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Number  1906.01 .  This  is  a  new 
collection. 

Abstract:  The  National  Cancer 
Institute  (NCI),  the  National  Institute  of 
Environmental  Health  Sciences  (NIEHS) 
and  the  EPA  have  agreed  through  a 
Memorandum  of  Understanding  to 
perform  a  prospective  epidemiological 
study  of  the  risk  of  cancer  and  other 
diseases  associated  with  usage  and 
exposure  to  pesticides  of  some  90,000 
registered  pesticide  applicators  and 
their  spouses  in  the  states  of  Iowa  and 
North  Carolina.  The  Agricultural  Health 
Study  (AHS)  will  evaluate  whether 
those  applicators  with  the  greatest  usage 
history  and  potential  exposiu«s  to 
pesticides  are  at  a  greater  risk  of  cancer 
or  other  diseases  than  those  applicators 
with  lowest  usage  history  and  reduced 
potential  exposures  to  pesticides. 
Information  collection  requests 
prepared  by  NCI  for  survey  data 
collection  in  the  AHS  epidemiological 
study  have  received  OMB  approval 
(current  OMB  #0925-0406.  expires  11/ 
30/01). 

The  U.S.  EPA  will  support  the  AHS 
by  performing  an  exposure 
measurement  study  for  private  pesticide 
applicators  in  the  cohort.  The  exposure 
measurement  study  is  the  subject  of  the 
information  collection  request  cited  in 
this  document.  Exposure  data  are 
needed  for  assessing  and  refining 
methods  for  classifying  applicator 
exposures  using  study  questionnaire 
information,  to  measure  the  magnitude 
of  applicator  pesticide  exposures,  and  to 
identify  key  exposiu-e  factors. 
Observations  of  applicator  work 
practices  will  be  compared  to  self- 
reported  information  from 
questionnaires  to  assess  reporting 
reliability  of  ciurent  practices.  In 
addition,  EPA  will  measure  spouse  and 
child  urinary  pesticide  biomarkers  to 
help  understand  whether  and  to  what 
extent  agricultural  application  of 
pesticides  leads  to  exposures  for 
members  of  the  applicator's  family. 

Study  respondents  will  be  registered 
private  pesticide  applicators  in  the  AHS 
prospective  epidemiological  cohort, 
their  spouses,  and  up  to  two  children 
selected  from  each  home.  A  total  of  160 
applicators  will  be  selected  into  the 
study.  Approximately  24  of  the 
applicators  will  be  asked  to  participate 
in  the  exposure  study  in  each  of  two 
years.  Participation  will  be  entirely    • 
voluntary.  An  applicator  that  agrees  to 
participate  in  the  exposure  study  will  be 
retained  even  if  their  spouse  and/or 
child  decline  to  participate. 

Applicator  exposures  will  be 
monitored  around  one  pesticide 
application  of  a  targeted  pesticide.  A 
sample  of  the  pesticide  formulation  will 
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be  collected.  Dermal  exposure  will  be 
estimated  by  collection  of  dermal  patch 
and  hand-wipe  samples.  Urine  samples 
will  be  collected  before  and  following 
the  application  event  to  measure 
pesticide  or  metabolite  concentrations 
and  to  allow  estimation  of  the  absorbed 
dose.  A  sample  of  house  dust  will  be 
collected  from  the  applicator's  home. 
Spouses  and  one  child  in  the  age  range 
of  3-18  years  old  will  be  asked  to 
provide  luine  samples  before  and  after 
the  monitored  application. 

Pesticide  hanaling,  mixing,  loading, 
and  application  (HMLA)  activities  will 
be  observed.  A  modified  version  of  the 
NCI  AHS  Private  Pesticide  Applicator 
FoUowup  Questionnaire  (OMB  #0925- 
0406)  will  be  administered  to  the 
applicator  immediately  after  the 
observed  HMLA  activity.  A  Biomarker 
Questionnaire  will  be  administered  to 
the  applicator  at  the  end  of  the 
monitoring  period  to  collect  data  for 
interpreting  the  measiHements  and  to 
provide  additional  information  about 
applicator  and  farm  family  exposure  to 
pesticides.  The  full  AHS  Private 
Pesticide  Applicator  Follow-up 
Questionnaire  will  be  administered  to 
the  applicator  several  months  after  the 
observed  application  event. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  nimiber.  The  OMB  control 
nimibers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  6/15/ 
1999  (64  FR  32042);  no  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  4.1  hours  for 
pesticide  applicators,  0.8  hours  for 
spouses  and  children  providing  urine 
samples,  and  0.25  hours  for  children 
only  responding  to  a  questionnaire. 
Biirden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 


information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
registered  private  pesticide  applicators; 
parents/households. 

Estimated  Number  of  Respondents: 
152. 

Frequency  of  Response:  One  occasion 
(except  for  24  participants  repeated  in 
second  year). 

Estimated  Total  Annual  Hour  Burden: 
349  hours. 

Estimated  Total  Annualized  Cost 
Burden  (non-labor  costs  only):  $0. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1906.01  in 
any  correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Office  of  Policy, 

Regulatory  Iriormation  Division 

(2137).  401  M  Street,  SW, 

Washington,  DC  20460; 
and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA,  725  17th  Street,  NW, 

Washington.  DC  20503. 

Dated:  October  7, 1999. 
Richard  T.  Westlund, 
Acting  Director,  Regulatory  Information 
Division. 

[FR  Doc.  99-26860  Filed  10-13-99;  8:45  am) 
BILUNG  CODE  6660-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6457-5] 

Clean  Air  Act  Advisory  Cofflmittee: 
Accident  Prevention  Subcommittaa 
Meeting 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  meeting. 

summary:  The  Clean  Air  Act  section 
112(r)  required  EPA  to  publish 
regulations  to  prevent  accidental 
releases  of  chemicals  and  to  reduce  the 
severity  of  those  releases  that  do  occur. 
These  accidental  release  prevention 
requirements  build  on  the  chemical 
safety  work  begim  by  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  (EPCRA)  which  sets  forth 
requirements  for  industry.  State  and 
local  governments. 
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The  goal  of  the  Risk  Management 
Program  is  to  reduce  chemical  risk  at 
the  local  level.  Risk  Management  Plans 
(RMPs),  which  contain  a  summary  of 
information  about  each  facility's  Risk 
Management  Program,  were  required  to 
be  submitted  by  Jime  21, 1999  by 
regulations  under  section  112(r).  Making 
the  RMPs  available  to  the  public  is 
intended  to  stimulate  communication 
between  industry  and  the  public  to 
improve  accident  prevention  and 
emergency  response  practices  at  the 
local  level. 

Over  14,000  RMPs  were  submitted 
from  many  different  industry  sectors, 
and  from  both  large  and  small 
businesses.  Facilities  are  required  to 
update  RMPs  at  least  every  5  years,  or 
more  frequently  if  there  are  important 
changes,  such  as  the  introduction  of  a 
new  regulated  chemical  into  their 
production  process.  RMPs  wiU  be  stored 
in  RMP'Info""^  for  15  years  from  the 
date  of  receipt. 

On  August  5, 1999,  President  Clinton 
signed  legislation  that  removed  from 
coverage  by  the  RMP  program  any 
flammable  fuel  when  used  as  a  fuel  or 
held  for  sale  as  fuel  by  a  retail  facility. 
The  legislation  also  limits  access  to  the 
Off-Site  Consequence  Analysis  (OCA) 
sections  of  the  RMP. 

The  Accident  Prevention 
Subcommittee  was  created  in  SeptemHer 
1996  to  advise  EPA's  Chemical 
Emergency  Preparedness  and 
Prevention  Office  (CEPPO)  on  these 
chemical  accident  prevention  issues, 
specifically,  section  112(r]  of  the  Clean 
Air  Act. 

DATES:  The  Accident  Prevention 
Subcommittee  of  the  Clean  Air  Act 
Advisory  Committee  will  hold  a  public 
meeting  on  November  5, 1999  from  8:30 
a.m.  to  4:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Hall  of  States,  444  North  Capitol  St., 
NW,  Washington  DCrnear  Union 
Station.  Members  of  the  public  are 
welcome  to  attend  in  person. 
FOR  FURTHER  iNFORMATK>N  CONTACT: 
Members  of  the  public  desiring 
additional  information  about  this 
meeting,  should  contact  Karen 
Schneider,  Designated  Federal  Official, 
U.S.  EPA  (5104),  401  M.  St.,  SW, 
Washington  DC  20460,  via  the  Internet 
at:  schneider.karen@epamail.epa,gov,  by 
telephone  at  (202)  260-2711  or  FAX  at 
(202)  401-3448. 
SUPPLEMENTARY  INFORMATION: 

Agenda 

8:30-9:00 — Opening  Remarks — ^Jim 

Makris  (8:30-9:00) 
9:00-12:00 — Discussion  of  Public  Law 

106-40,  the  Chemical  Safety 


Information,  Site  Security  and  Fuels 
Regulatory  Relief  Act:  focusing  on 
Section  2  of  the  law  regarding 
flammable  fuels  removed  itoTa 
coverage 

1:30-4:00 — Discussion  of  Public  Law 
106-40,  the  Chemical  Safety 
Information,  Site  Security  and  Fuels 
Regulatory  Relief  Act:  focusing  on 
Section  3  of  the  law  regarding  public 
access  to  Off-Site  Consequence 
Analysis  information 

4:00-4:30 — Comments  from  the  Public 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  in  person 
in  Washington  DC  to  the  Subcommittee 
at  the  meeting,  must  contact  Karen 
Schneider  in  writing  (by  letter,  fax,  or 
email — see  previously  stated 
information)  no  later  than  November  3, 
1999,  in  order  to  be  included  on  the 
agenda.  Written  comments  may  be 
submitted  to  the  Accident  Prevention 
Subcommittee  up  through  the  date  of 
the  meeting.  Please  address  such 
material  to  Karen  Schneider  at  the  above 
address. 

The  Accident  Prevention 
Subcommittee  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  or  previously 
submitted  oral  or  written  statements.  In 
general,  opportunities  for  oral  comment 
will  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
thirty  minutes  total.  Written  comments 
(twelve  copies)  received  sufficiently 
prior  to  a  meeting  date  (usually  one 
week  prior  to  a  meeting  or 
teleconference),  may  be  mailed  to  the 
Subcommittee  prior  to  its  meeting. 

Additional  information  on  the 
Accident  Prevention  Subconunittee  is 
available  on  the  Internet  at:  http:// 
www.epa.gov/swercepp/acc-pre.html. 

If  you  would  like  to  automatically 
receive  future  information  on  the 
Accident  Prevention  Subcommittee  and 
its  Workgroups  by  email,  you  can 
subscribe  to  the  EPA-RMP  Listserve  by 
sending  the  following  message  to 
listserver@unixmail.rtpnc.epa.gov: 
SUBSCRIBE  EPA-RMP  <Your 
firstname>  <Your  lastname> 

Example:  SUBSCRIBE  EPA-RMP  John 
Smith. 

Dated:  October  7, 1999. 
Karen  Schneider, 
Designated  Federal  Official. 
[FR  Doc.  99-26859  Filed  10-13-99;  8:45  am] 
BRUNO  CODE  6660-S(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6457-6] 

Announcement  of  Stakeholders 
IMeeting  on  the  Drinking  Water 
Contaminant  Identification  and 
Selectkm  Process,  and  the  6- Year 
Review  of  All  Existing  rtatk}nal  Primary 
Drinking  Water  RegulatkMis,  as 
Required  by  the  Safe  Drinking  Water 
Act,  as  Amended  In  1996 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  stakeholders  meeting. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  will  be  holding  a  two-day 
public  meeting  on  November  16  and  17, 
1999.  This  meeting  will  encompass  two 
Safe  Drinking  Water  Act  requirements 
that  have  similar  goals.  Therefore,  EPA 
has  combined  the  meetings  in  order  to 
increase  meeting  participation  and  make 
attendance  as  convenient  as  possible  for 
stakeholders.  The  purpose  of  this 
meeting  is  to  have  a  dialogue  with 
stakeholders,  and  the  public  at  large,  on 
the  contaminant  identification  and 
selection  process  (November  16),  and  to 
discuss  the  process  to  perform  a  6-Year 
Review  of  all  National  Primary  Drinking 
Water  Regulations  (NPDWRs) 
(November  17). 

For  the  contaminant  selection 
process,  EPA  will  discuss  and  seek 
input  on:  The  draft  research  strategy 
EPA  has  formulated  in  order  to  fill  data 
gaps  for  contaminants  identified  on  the 
Agency's  first  drinking  water 
contaminant  candidate  list  (CCL); 
considerations  in  making  regulatory 
determinations  itom  the  CCL,  and  the 
process  for  developing  future  CCLs. 

The  Safe  Drinking  Water  Act  (SDWA), 
as  amended  inl996,  requires  EPA  to 
establish  a  list  of  contaminants,  and 
revise  it  every  five  years,  to  aid  in 
priority  setting  for  the  Agency's 
drinking  water  program.  The  SDWA 
requires  EPA  to  make  determinations  for 
five  contaminants  as  to  whether  a 
NPDWR  is  necessary.  The  SDWA,  as 
amended,  also  requires  that  on  a  6- Year 
cycle  EPA  must  review  and  revise,  as 
appropriate,  each  existing  NPDWR  and 
that  any  revision  shall  maintain,  or 
provide  for  greater  protection  of  the 
health  of  persons.  EPA  would  like  to 
have  a  dialogue  with  stakeholders  on 
the  various  components  of  these 
projects,  including  status  of  analytical 
methods,  treatment  technologies,  health 
effects  information,  and  occurrence 
data. 

At  the  upcoming  meeting,  EPA  is 
seeking  input  from  State  and  Tribal 
drinking  water  programs,  the  regulated 
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commimity  (public  water  systems), 
public  health  organizations,  academia, 
environmental  and  public  interest 
groups,  engineering  firms,  and  other 
stakeholders.  EPA  encourages  the  hill 
participation  of  stakeholders  throughout 
this  process. 

DATES:  The  stakeholders  meeting  will  be 
held  on  Tuesday,  November  16, 1999 
from  8:30  a.m.  to  5  p.m.  EST,  and 
Wednesday,  November  17, 1999  from 
8:30  a.m.  to  5  p.m.  EST. 
REGISTRATION:  To  register  for  the 
meeting,  please  contact  the  Safe 
Drinking  Water  Hotline  at  1-800-426- 
4791  between  9  a.m.  and  5  p.m.  EST. 
Those  registered  for  the  meeting  by 
Wednesday,  November  2, 1999  will 
receive  an  agenda,  logistics  sheet,  and 
background  materials  prior  to  the 
meeting.  Members  of  the  public  who 
cannot  attend  the  meeting  in  person 
may  participate  via  conference  call  and 
should  register  with  the  Safe  Drinking 
Water  Hotline.  Conference  lines  will  be 
allocated  on  the  basis  of  first-reserved, 
first  served.  The  meeting  wiU  be  held  in 
the  offices  of  RESOLVE.  Suite  275, 1255 
23rd  Street,  NW,  Washington.  DC 
20037. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  on  meeting 
logistics,  please  contact  the  Safe 
Drinking  Water  Hotline  at  1-800-426- 
4791.  For  information  on  other  activities 
related  to  the  contaminant  selection 
process  for  the  CCL,  and  the  6- Year 
Review  process,  and  other  EPA 
activities  imder  the  Safe  Drinking  Water 
Act  in  general,  contact  the  Safe  Drinking 
Water  Hotline  at  1-800-426-4791. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Under  the  Safe  Drinking  Water  Act 
(SDWA),  as  amended  in  1996,  EPA  must 
review  and  revise,  as  appropriate,  at 
intervals  not  less  than  every  six  years, 
all  existing  National  Primary  Drinking 
Water  Regulations  (NPDWRs).  Revised 
NPDWRs,  must  maintain,  or  provide  for 
greater,  protection  of  the  health  of 
persons.  On  November  17,  EPA  will 
discuss  the  analyses  the  agency  has 
initiated,  or  plans  to  conduct,  to  identify 
candidate  NPDWRs  for  possible 
revision.  These  analyses  include  health 
effects,  occurrence  and  exposure, 
analytical  methods  and  treatment 
technologies. 

The  SDWA  also  requires  EPA,  every 
five  years,  to  develop  and  publish  a  list 
of  contaminants  known  or  anticipated  to 
occur  in  drinking  water.  The 
Contaminant  Candidate  List  (CCL)  aids 
the  Agency's  drinking  water  program  to 
assess  priorities  for  research,  guidance 
development,  and  possible  development 


of  NPDWRs.  The  SDWA  also  requires  a 
regulatory  determination  for  five 
contaminants  every  five  years.  The  first 
CCL  was  published  in  the  March  2, 1998 
Federal  Register.  On  November  16,  EPA 
seeks  stakeholders'  input  on  the  process 
and  considerations  in  making  regulatory 
determinations  for  five  contaminants  by 
2001.  For  contaminants  listed  on  the 
first  CCL,  with  data  gaps  identified  that 
must  be  fiUed  before  EFA  can  make  a 
scientifically  informed  regulatory 
determination,  EPA's  Office  of  Research 
and  Development  is  developing  a 
Research  Strategy.  EPA  will  discuss  the 
status  of  the  draft  CCL  Research  Strategy 
at  the  upcoming  stakeholders  meeting. 
The  meeting  will  also  present  an 
overview  of  studies  completed,  or  are 
imderway,  by  the  National  Research 
Council  that  evaluates  methods  for 
identifying  and  prioritizing  drinking 
water  contaminants. 

The  upcoming  meeting  addresses 
several  aspects  of  EPA's  efforts  to 
determine  the  contaminant  selection 
process  from  the  Contaminant 
Candidate  List  and  the  new  process  of 
reviewing  existing  NPDWRs.  Those 
registered  for  the  meeting  by 
Wednesday,  November  2,  1999  will 
receive  an  agenda,  logistics  sheet,  and 
background  materials  prior  to  the 
meeting. 

B.  Request  for  Stakeholder  Involvement 

EPA  has  aimounced  this  public 
meeting  to  hear  the  views  of 
stakeholders  on  EPA's  plans  for  the 
contaminant  selection  process  &t>m  the 
CCL,  and  activities  to  develop  a  6- Year 
Review  Plan.  The  public  is  invited  to 
provide  comments  on  the  issues  listed 
above  during  the  November  16  and  17, 
1999  meeting,  or  in  writing  to  Mike 
Osinski,  Contaminant  Candidate  List 
Team  Leader,  U.S.  EPA,  Office  of 
Ground  Water  and  Drinking  Water,  401 
M  Street,  NW,  MC  4607,  Washington  DC 
20460  or  osinski.michael@epa.gov;  or  to 
Judy  Lebowich,  6- Year  Review  Team 
Co-Leader,  U.S.  EPA,  Office  of  Ground 
Water  and  Drinking  Water,  401  M 
Street,  SW,  MC  4607,  Washington  DC 
20460  or  lebowich.judy@epa.gov,  or 
Metre  Parrotta,  6- Year  Review  Team  Co- 
Leader,  U.S.  EPA,  Office  of  Ground 
Water  and  Drinking  Water,  401  M 
Street,  SW,  MC  4607,  Washington  DC 
20460  or  parrotta.marc@epa.gov. 

Dated:  October  7, 1999. 
Elizabeth  Fellows, 

Acting  Director,  Office  of  Ground  Water  and 
Drinking  Water,  Environmental  Protection 
Agency. 
[FR  Doc.  99-26809  Filed  10-13-99;  8:45  am] 

BILLING  CODE  6560-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34145A;  FRL-«389-2] 

Organophosphate  Pesticides; 
Availability  of  Revised  Risk 
Assessments 

AGENCY:  Enviroimiental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notices  announces  the 
availability  of  the  revised  risk 
assessments  and  related  dociunents  for 
one  organophosphate  pesticide, 
fenthion.  In  addition,  this  notice  starts 
a  60-day  public  participation  period 
diiring  which  the  public  is  encouraged 
to  submit  risk  management  ideas  or 
proposals.  These  actions  are  in  response 
to  a  joint  initiative  between  EPA  and  the 
Department  of  Agriculture  (USDA)  to 
increase  transparency  in  the  tolerance 
reassessment  process  for 
organophosphate  pesticides. 
DATES:  Comments,  identified  by  docket 
control  number  OPP-34145A  for 
fenthion,  must  be  received  by  EPA  on  or 
before  December  13, 1999. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  in.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-34145A  in  the 
subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Angulo,  Special  Review  and 
Reregistration  Division  {7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460;  telephone 
number:  (703)  308-8004;  e-mail  addre'ss: 
angulo.karen@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  nevertheless,  a  wide  range  of 
stakeholders  will  be  interested  in 
obtaining  the  revised  risk  assessments 
and  submitting  risk  management 
comments  on  fenthion,  including 
environmental,  human  health,  and 
agricultural  advocates;  the  chemical 
industry;  pesticide  users;  and  members 
of  the  public  interested  in  the  use  of 
pesticides  on  food.  As  such,  the  Agency 
has  not  attempted  to  specifically 
describe  all  the  entities  potentially 
affected  by  this  action.  If  you  have  any 
questions  regarding  the  applicability  of 
diis  action  to  a  particidar  entity,  consult 
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the  person  Hsted  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

n.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

A.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
other  related  documents  from  the  EPA 
Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
dociunent,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  docimient  under 
the  "F«H«ral  Register — ^Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

To  access  information  about 
organophosphate  pesticides  and  obtain 
electronic  copies  of  the  revised  risk 
assessments  and  related  doomients 
mentioned  in  this  notice,  you  can  also 
go  directly  to  the  Home  Page  for  the 
Office  of  Pesticide  Programs  (OPP)  at 
http://www.epa.gov/pesticides/op/. 

B.  In  Person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  control  number 
OPP-34145A.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  appUcable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  dociunents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA,  from  8:30  a.m.  to 

4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PQUB 
telephone  number  is  (703)  305-5805. 

m.  How  Can  I  Respond  to  this  Action? 

A.  How  and  to  Whom  Do  I  Subniit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-34145A  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  comments  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 


Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division,  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  Submit  electronic 
conmients  by  e-mail  to:  "opp- 
docket@epa.gov,"  or  you  can  submit  a 
computer  disk  as  described  in  this  unit. 
Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file,  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  standard  computer 
disks  in  WordPerfect  6.1/8.0  or  ASCII 
file  format.  All  comments  in  electronic 
form  must  be  identified  by  the  docket 
control  nimiber  OPP-34145A. 
Electronic  comments  may  also  be  filed 
online  at  many  Federal  Depository 
Libraries. 

B.  How  Should  I  Handle  CBI 
'Information  that  I  Want  to  Submit  to  the 
Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
"FOR  FURTHER  INFORMATION 
CONTACT." 

IV.  What  Action  is  EPA  Taking  in  this 
Notice? 

EPA  is  making  available  for  public 
viewing  the  revised  risk  assessments 
and  related  documents  for  two 
organophosphates,  fenthion.  These 
documents  have  been  developed  as  part 


of  the  pilot  public  participation  process 
that  EPA  and  USDA  are  now  using  for 
involving  the  public  in  the  reassessment 
of  pesti£;ide  tolerances  under  the  Food 
Quahty  Protection  Act  (FQPA),  and  the 
reregistration  of  individual 
organophosphate  pesticides  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  The  pilot 
public  participation  process  was 
developed  as  part  of  the  EPA-USDA 
Tolerance  Reassessment  Advisory 
Committee  (TRAC),  which  was 
established  in  April  1998,  as  a 
subcommittee  under  the  auspices  of 
EPA's  National  Advisory  Coimcil  for 
Environmental  Policy  and  Technology. 
A  goal  of  the  pilot  public  participation 
process  is  to  find  a  more  efiective  way 
for  the  public  to  participate  at  critical 
jimctures  in  the  Agency's  development 
of  organophosphate  risk  assessments 
and  risk  management  decisions.  EPA 
and  USDA  began  implementing  this 
pilot  process  in  August  1998,  to  increase 
transparency  and  opportimities  for 
stakeholder  consultation.  The 
tlocimients  being  released  to  the  public 
through  this  notice  provide  information 
on  the  revisions  that  were  made  to  the 
fenthion  preliminary  risk  assessments, 
which  where  released  to  the  public, 
September  9, 1998  (63  FR  48213)  (FRL- 
6030-2),  through  a  notice  in  the  Federal 
Register. 

As  part  of  the  pilot  public 
participation  process,  EPA  and  USDA 
may  hold  public  meetings  (called 
Technical  Briefings)  to  provide 
interested  stakeholders  with 
opportunities  to  become  more  informed 
about  revised  organophosphate  risk 
assessments.  During  the  Technical 
Briefings,  EPA  describes  the  major 
points  (e.g.,  risk  contributors),  use  data 
that  were  used  (e.g.,  data  from  USDA's 
Pesticide  Data  Program  (PDF)),  and 
discusses  how  public  comments 
impacted  the  assessment.  USDA 
provides  ideas  on  possible  risk 
management.  Stakeholders  have  an 
opportimity  to  ask  clarifying  questions, 
and  all  meeting  minutes  are  placed  in 
the  OPP  public  docket.  Technical 
Briefings  may  not  be  held  for  chemicals 
that  have  limited  use  patterns  or  low 
levels  of  risk  concern.  The  use  patterns 
for  fenthion  are  predominately  mosquito 
control,  therefore,  no  Technical  Briefing 
is  planned.  In  cases  where  no  Technical 
Briefing  is  held,  the  Agency  will  make 
a  special  effort  to  communicate  with 
interested  stakeholders  in  order  to  better 
ensure  their  understanding  of  the 
revised  assessments  and  how  they  can 
participate  in  the  organophosphate  pilot 
public  participation  process.  EPA  has  a 
good  famiharity  with  the  stakeholder 
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groups  associated  with  the  use  of 
fenthion  who  may  be  interested  in 
participating  in  the  risk  assessment/risk 
management  process,  and  will  contact 
them  individually  to  inform  them  that 
no  Technical  Briefing  will  be  held.  EPA 
is  willing  to  meet  with  stakeholders  to 
discuss  the  fenthion  revised  risk 
assessments.  Minutes  of  all  meetings 
will  be  docketed. 

In  addition,  this  notice  starts  a  60-day 
public  participation  period  during 
which  the  public  is  encouraged  to 
submit  risk  management  proposals  or 
otherwise  comment  on  risk  management 
for  fenthion.  The  Agency  is  providing 
an  opportunity,  through  this  notice,  for 
interested  parties  to  provide  written  risk 
management  proposals  or  ideas  to  the 
Agency  on  the  pesticides  specified  in 
this  notice.  Such  comments  and 
proposals  could  address  ideas  about 
how  to  manage  dietary,  occupational,  or 
ecological  risks  on  specific  fenthion  use 
sites  or  crops  across  the  United  States  or 
in  a  particular  geographic  region  of  the 
country.  To  address  dietary  risk,  for 
example,  commenters  may  choose  to 
discuss  the  feasibility  of  lower 
application  rates,  increasing  the  time 
interval  between  application  and 
harvest  ("pre-harvest  intervals"), 
modifications  in  use,  or  suggest 
alternative  measiues  to  reduce  residues 
contributing  to  dietary  exposure.  For 
occupational  risks,  for  example, 
commenters  may  suggest  personal 


protective  equipment  or  technologies  to 
reduce  exposure  to  workers  and 
pesticide  handlers.  For  ecological  risks, 
conunentors  may  suggest  ways  to  reduce 
environmental  exposure,  e.g.,  exposure 
to  birds,  fish,  mammals,  and  other  non- 
target  organisms.  EPA  vdll  provide  other 
opportunities  for  public  participation 
and  comment  on  issues  associated  with 
the  organophosphate  tolerance 
reassessment  program.  Failure  to 
participate  or  comment  as  part  of  this 
opportunity  will  in  no  way  prejudice  or 
limit  a  commenter's  opportimity  to 
participate  fully  in  later  notice  and 
conunent  processes.  All  comments  and 
proposals  must  be  received  by  EPA  on 
or  before  December  13, 1999  at  the 
addresses  given  imder  Unit  I.  of  the 
"SUPPLEMENTARY  INFORMATION." 
Comments  and  proposals  will  become 
part  of  the  Agency  record  for  the 
organophosphate  specified  in  this 
notice. 

List  of  Subjects 

Environmental  protection.  Chemicals, 
Pesticides  and  pests. 

Dated:  October  7, 1999. 

Lois  Rossi, 

Director,  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Programs. 

[FR  Doc.  99-26807  Filed  10-13-99;  8:45  am]  . 

NLUNQ  CODE  6SeO-SO-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-893;  FRL-6382-7] 

Notice  Of  Rling  Pesticide  Petitions  to 
Establish  a  Tolerance  for  Certain 
Pesticide  Chemicals  in  or  on  Food 

agency:  Environmental  Protection 
i^ency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  annoimces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 

DATES:  Comments,  identified  by  docket 
control  mmiber  PF-893,  must  be 
received  on  or  before  November  15, 
1999. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
"SUPPLEMENTARY  INFORMATION" 
section.  To  ensure  proper  receipt  by 
EPA,  it  is  imperative  that  you  identify 
docket  control  nimiber  PF-893  in  the 
subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
product  manager  listed  in  the  table 
below: 


Product  Manager 

Office  location/telephone  number/e-mail  address 

Address 

Petition  num- 
ber(s) 

Sidney  Jackson  .... 
Mary  L  Waller  

Rm.  272,  CM  #2,  703-305-7610,  e-mail:  jackson.sidney ©epamail.epa.gov. 
Rm.  249.  CM  #2.  703-308-9354,  e-mail:  waller.mary©epamail.epa.gov. 

1921  Jefferson  Davis 
Hwy,  Arlington,  VA 
Do. 

PP9E6035 

PP  9F5066, 
9F6023, 
7E4830 

8UPPt.EMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Cat- 
egories 

NAICS 

Fxamples  of  poten- 
tiaity  affected  entities 

Industry 

111 
112 
311 

Crop  production 
Animal  production 
Food  manufacturing 

Cat- 
egories 


NAICS 


32532 


Examples  of  poten- 
tially affected  entities 


Pesticide  manufac- 
turing 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affiected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  U  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 


listed  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regtdations"  and  then  look 
up  the  entry  for  this  docimient  imder 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/ . 
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2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
893.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  pubUc  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  pubfic 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  diiring 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119.  Crystal  Mall 
#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensiue  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-893  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB],  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 

2.  In  person  or  by  courier.  DeHver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Enviroiunental 
Protection  Agency,  Rm.  119.  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m..  Monday  through 
Friday,  excluc^g  legal  holidays.  "Hie 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  E-mail 
to:  "opp-dockei®epa.gov,"  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 


must  be  identified  by  docket  control 
number  PF-893.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  pubUc  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procediu-es  for  claiming  CBI, 
please  consult  the  person  identified  in 
the  "FOR  FURTHER  INFORMATION 
CONTACT"  section. 

E.  What  Should  I  Consider  as  I  Prepare- 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  yoiu'  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  yoiu*  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  siire  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  pesticide  petitions 
as  follows  proposing  the  estabUshment 
and/or  amendment  of  regulations  for 
residues  of  certain  pesticide  chemicals 
in  or  on  various  food  commodities 
imder  section  408  of  the  Federal  Food, 
Drug,  and  Comestic  Act  (FFDCA).  21 
U.S.C.  346a.  EPA  has  determined  that 


these  petitions  contain  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however.  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petition.  Additional  data  may  be 
needed  before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection. 
Agricultiu^  commodities,  Feed 
additives,  Food  additives,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  October  4. 1999. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Summaries  of  Petitions 

The  petitioner  summaries  of  the 
pesticide  petitions  are  printed  below  as 
required  by  section  408(d)(3)  of  the 
ttUCA.  The  summaries  of  the  petitions 
were  prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  is  publishing  the  petition 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition  simmiary 
aimounces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and' 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

1.  Interregional  Research  Pro)ect 
Number  4  (IR-4) 

PP  9E6035 

EPA  has  received  a  pesticide  petition 
[9E60351  from  the  IR-4  New  Jersey 
Agricultiural  Experiment  Station,  P.O. 
Box  231,  Rutgers  University,  New 
BrunsMdck,  NJ  08903  proposing, 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(d),  to  amend  40  CFR  part 
180  by  estabUshing  tolerances  for 
residues  of  the  insecticide,  spinosad 
(Factor  A  and  Factor  D):  Factor  A  is  2- 
[(6-deoxy-2,3,4-tri-0-methyl-alpha-L- 
manno-p)rrano8yl)oxy]-13-{5- 
(dimethylamino)-tetrahydro-6-methyl-2 
H-pyran-2-yl]oxy]-9-ethyl- 
2,3.3a,5a,5b,6.9,10,ll,12.13,14,16a.6b- 
tetradecahydro-14-methyl-l  H-as- 
Indaceno  [3.2-d]oxacyclododecin-7,15- 
dione.  Factor  D  is  2-[{6-deoxy-2,3,4-tri- 
O-methyl-alpha-L-manno- 
P5Tanosyl)oxyl-13-[[5-(dimethylamino)- 
tetrahycfri-6-methyl-2H-pyran-2-yl]oxyl- 
9-ethyl- 

2,3,3a,5a,5b.6,9,10,ll,12, 13,14, 16a,16b- 
tetradecahydro-4,14-dimethyl-  iH-as- 
Indaceno[3,2-d]oxacyclododecin-7,15- 
dione  in  or  on  the  raw  agriodtural 
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conunodities  (RACs)  barley,  buckwheat, 
oats,  and  rye  (grains)  at  0.02  parts  per 
million  (ppm);  pearl  millet,  prose 
millet,  and  grain  Amaranth  (grains)  at  1 
ppm;  teosinte  and  popcorn  (grains); 
grass,  forage,  fodder  and  hay  (crop 
group  17);  and  animal  feed,  nongrass 
(crop  group  18)  at  0.02  ppm;  turnip 
greens  at  10  ppm;  cilantro,  and 
watercress  at  8  ppm;  tropical  fruits 
(sugar  apple,  cherimoya,  atemoya, 
custard  apple,  ilama,  soursop.  biriba, 
lychee,  longan,  Spanish  lime,  rambutan, 
pulasan,  papaya,  star  apple,  black 
sapote,  mango,  sapodilla.  canistel, 
mamey  sapote,  avocado,  guava,  feijoa, 
jaboticaba,  wax  jambu,  starfruit,.passion 
fruit,  acerola,  and  white  sapote)  at  0.3 
ppm;  ti  palm  at  10  ppm.  Additionally. 
IR-4  requested  a  tolerance  for  spinosad 
on  pistachio  at  0.02  ppm  under 
conditional  registration.  Spinosad  is 
manufactured  by  Dow  AgroSciences 
LLC,  9330  Zionsville  Road, 
hidianapolis,  IN  46268. 

EPA  has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  spinosad  in  plants  (apples,  cabbage, 
cotton,  tomato,  and  tiunip)  and  animals 
(goats  and  poultry)  is  adequately 
understood  for  the  piuposes  of  these 
tolerances.  A  rotational  crop  study 
showed  no  carryover  of  measurable 
spinosad  related  residues  in 
representative  test  crops. 

2.  Analytical  method.  There  is  a 
practical  method  (immunoassay)  for 
detecting  (0.005  ppm)  and  measuring 
(0.01  ppm)  levels  of  spinosad  in  or  on 
food  with  a  limit  of  detection  (LOD)  that 
allows  monitoring  of  food  with  residues 
at  or  above  the  level  set  for  these 
tolerances.  The  method  has  had  a 
successful  method  tryout  in  EPA's 
laboratories. 

3.  Magnitude  of  residues.  No 
additional  residue  data  are  being 
submitted  in  support  of  the  proposed 
residue  tolerances.  Previously  submitted 
cereal  grain  crops  residue  data  in 
support  of  a  pending  tolerance  petition 
(PP  8F5002)  are  to  be  used  for  barley, 
buckwheat,  oats,  and  rye  (wheat  residue 
studies);  pearl  millet,  proso  millet,  and 
grain  Amaranth  (sorghiun  residue 
studies);  and  popcorn  and  teosinte  (field 
com  residue  studies).  In  the  same 
petition,  there  is  a  pending  tolerance  of 
1  ppm  for  forage,  fodder,  hay,  and  straw 


of  cereal  grains  (crop  group  16). 
Previously  submitted  residue  data  in 
support  of  the  established  residue 
tolerance  on  Brassica  (cole)  leafy 
vegetables,  greens  subgroup  are  to  be 
used  for  turnip  greens  and  ti  palm. 
Previously  submitted  residue  data  in 
support  of  the  established  residue 
tolerance  on  leafy  vegetables  (except 
Brassica)  are  to  be  used  for  cilantro  and 
watercress.  Previously  submitted 
residue  data  in  support  of  almond  are 
used  for  pistachio.  Previously  submitted 
residue  data  in  support  of  established 
residue  tolerances  on  citrus  fruits  and 
apples  and  a  pending  residue  tolerance 
(PP  8F5002)  on  stone  fruits  are  to  be 
used  for  tropical  fruits.  The  use  pattern 
(low  application  rate  and  spot  treatment 
nature)  associated  with  the  forage  crops 
(crop  groups  17  and  18)  indicates  that 
no  residue  data  are  needed  to  establish 
a  limit  of  quantitation  (LOQ)  tolerance. 

As  a  condition  for  registration  of 
spinosad  on  pistachios,  the  Agency 
requires  IR-4  to  fulfill  the  guidehne 
requirements  of  a  total  of  five  completed 
field  rials  on  representative 
commodities  for  Crop  Group  14, 
almonds  and  pecans. 

B.  Toxicological  Profile 

1.  Acute  toxicity— Spinosad  has  low 
acute  toxicity.  The  rat  oral  lethal  dose    . 
(LDso)  is  3.738  milligrams/kilograms 
(mg/kg)  for  males  and  >  5,000  mg/kg  for 
females,  whereas  the  mouse  oral  LDso  is 
>  5,000  mg/kg.  The  rabbit  dermal  LD50 
is  >  5,000  mg/kg  and  the  rat  inhalation 
lethal  concentration  (LC50)  is  >  5.18 
milligrams/liter  (mg/L)  air.  In  addition, 
spinosad  is  not  a  skin  sensitizer  in 
guinea  pigs  and  does  not  produce 
significant  dermal  or  ocular  irritation  in 
rabbits.  End  use  formulations  of 
spinosad  that  are  water-based 
suspension  concentrates  have  similar 
low  acute  toxicity  profiles. 

2.  Genotoxicity.  Short-term  assays  for 
genotoxicity  consisting  of  a  bacterial 
reverse  mutation  assay  (Ames  test),  an 
in  vitro  assay  for  cytogenetic  damage 
using  the  Chinese  hamster  ovary  cells, 
an  in  vitro  mammalian  gene  mutation 
assay  using  mouse  Ijonphoma  cells,  an 
in  vitro  assay  for  DNA  damage  and 
repair  in  rat  hepatocytes.  and  an  in  vivo 
cytogenetic  assay  in  the  mouse  bone 
marrow  (micronucleus  test)  have  been 
conducted  with  spinosad.  These  studies 
show  that  spinosad  does  not  elicit  a 
genotoxic  response. 

3.  Reproductive  and  developmental 
toxicity.  Spinosad  caused  decreased 
body  wei^t  (bwt)  in  maternal  rats  given 
200  mg/kg/day  by  gavage.  the  highest 
dose  tested  (HDT).  This  was  not 
accompanied  by  either  embryo  toxicity, 
fetal  toxicity,  or  teratogenicity.  The  no 


observed  adverse  effect  levels  (NOAELs) 
for  maternal  toxicity  and  fetal  toxicity  in 
rats  were  50  and  200  mg/kg/day, 
•respectively.  A  teratology  study  in 
rabbits  showed  that  spinosad  caused 
decreased  bwt  gain  and  a  few  abortions 
in  maternal  rabbits  given  50  mg/kg/day, 
the  HDT.  Maternal  toxicity  was  not 
accompanied  by  either  embryo  toxicity, 
fetal  toxicity,  or  teratogenicity.  The 
NOAELs  for  maternal  and  fetal  toxicity 
in  rabbits  were  10  and  50  mg/kg/day, 
respectively.  In  a  2 -generation 
reproduction  study  in  rats,  parental 
toxicity  was  observed  in  both  males  and 
females  given  100  mg/kg/day,  the  HDT. 
Perinatal  effects  (decreased  litter  size 
and  pup  weight)  at  100  mg/kg/day  were 
attributed  to  maternal  toxicity.  The 
NOAEL  for  maternal  and  pup  effects 
was  10  mc/kg/day. 

4.  Subcnronic  toxicity.  Spinosad  was 
evaluated  in  13-week  dietary  studies 
and  showed  NOAELs  of  4.89  and  5.38 
n^/kg/day,  respectively  in  male  and 
female  dogs;  6  and  8  mg/kg/day, 
respectively  in  male  and  female  mice; 
and  33.9  and  38.8  mg/kg/day. 
respectively  in  male  and  female  rats.  No 
dermal  irritation  or  systemic  toxicity 
occurred  in  a  21-day  repeated  dose 
dermal  toxicity  study  in  rabbits  given 
1,000  mg/kg/day. 

5.  Chronic  toxicity.  Based  on  chronic 
testing  with  spinosad  in  the  dog  and  the 
rat,  the  EPA  has  set  a  chronic 
population  adjusted  dose  (cPAD)  of 
0.027  mg/kg/day  for  spinosad.  The 
cPAD  has  incorporated  a  100-fold 
imcertainty  factor  to  the  NOAELs  found 
in  the  chronic  dog  study  to  account  for 
interspecies  and  intraspecies  variation. 
cPAD  is  equivalent  to  the  reference  dose 
(R£D)  divided  by  the  Food  Quality 
Protection  Act  (FQPA)  safety  factor  (SF). 
For  spinosad.  EPA  has  determined  that 
the  additional  lOx  SF  to  account  for 
enhanced  sensitivity  of  infents  and 
children  be  reduced  to  Ix,  i.e.,  removed. 
Thus,  the  cPAD  of  0.027  mg/kg/day  is 
equivalent  to  the  chronic  RfD.  The 
NOAELs  shown  in  the  dog  chronic 
study  were  2.68  and  2.72  mg/kg/day, 
respectively  for  male  and  female  dogs. 
The  NOAELs  (systemic)  shown  in  the 
rat  chronic/ carcinogenicity/ 
neurotoxicity  studies  were  9.5  and  12.0 
mg/kg/day.  respectively  for  male  and 
female  rats.  Using  the  Guidelines  for 
Carcinogen  Risk  Assessment  published 
September  24, 1986  (51  FR  33992),  it  is 
proposed  that  spinosad  be  classified  as 
Group  E  for  carcinogenicity  (no 
evidence  of  carcinogenicity)  based  on 
the  results  of  carcinogenicity  studies  in 
two  species.  There  was  no  evidence  of 
carcinogenicity  in  an  18-month  mouse 
feeding  study  and  a  24— month  rat 
feeding  study  at  all  dosages  tested.  The 
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NOAELs  shown  in  the  mouse 
carcinogenicity  study  were  11.4  and 
13.8  mg/kg/day,  respectively  for  male 
and  female  mice.  A  maximum  tolerated 
dose  was  achieved  at  the  top  dosage 
level  tested  in  both  of  these  studies 
based  on  excessive  mortality.  Thus,  the 
petitioner  believes  that  the  doses  tested 
are  adequate  for  identifying  a  cancer 
risk  and  that  a  cancer  risk  assessment  is 
not  needed. 

6.  Animal  metabolism.  There  were  no 
major  differences  in  the  bioavailability, 
routes  or  rates  of  excretion,  or 
metabolism  of  spinosyn  A  and  spinosyn 
D  following  oral  administration  in  rats. 
Urine  and  fecal  excretions  were  almost 
completed  in  48  hours  post-dosing.  In 
addition,  the  routes  and  rates  of 
excretion  were  not  affected  by  repeated 
administration. 

7.  Metabolite  toxicology.  The  residue 
of  concern  for  tolerance  setting  purposes 
is  the  parent  material  (spinosyn  A  and 
spinos)rn  D).  Thus,  there  is  no  need  to 
address  metabolite  toxicity. 

8.  Endocrine  disruption.  There  is  no 
evidence  to  suggest  that  spinosad  has  an 
effect  on  any  endocrine  system. 

C  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food.  For 
purposes  of  assessing  the  potential 
dietary  exposure  from  use  of  spinosad 
on  the  RACs  listed  in  this  notice  as  well 
as  from  other  existing  and  pending 
spinosad  crop  uses,  a  conservative 
estimate  of  aggregate  exposvire  is 
determined  by  basing  the  Theoretical 
Maximiun  Residue  Contribution 
(TMRC)  on  the  proposed  tolerance  level 
for  spinosad  and  assuming  that  100%  of 
these  proposed  new  crops  and  other 
pending  and  existing  (registered  for  use) 
crops  grown  in  the  United  States  were 
treated  with  spinosad.  The  TMRC  is 
obtained  by  multiplying  the  tolerance 
residue  levels  by  the  consumption  data 
which  estimates  the  amount  of  crops 
and  related  foodstuffs  consumed  by 
various  population  subgroups.  The  use 
of  a  tolerance  level  and  existing  and 
pending  spinosad  crop  uses,  a 
conservative  estimate  of  aggregate 
exposure  is  determined  by  basing  the 
TMRC  on  the  proposed  tolerance  level 
for  spinosad  and  assiuning  that  100%  of 
these  proposed  new  crops  and  other 
pending  and  existing  (registered  for  use) 
crops  grown  in  the  United  States  were 
treated  with  spinosad.  The  TMRC  is 
obtained  by  multiplying  the  tolerance 
residue  levels  by  the  consiunption  data 
which  estimates  the  amoimt  of  crops 
and  related  foodstuffs  consiuned  by 
various  population  subgroups.  The  use 
of  a  tolerance  level  and  100%  of  crop 
treated  clearly  results  in  an  overestimate 
of  human  exposure  and  a  safety 


determination  for  the  use  of  spinosad  on 
crops  cited  in  this  summary  that  is 
based  on  a  conservative  exposure 
assessment. 

ii.  Drinking  water.  Another  potential 
source  of  dietary  exposure  to  pesticides 
is  residues  in  drinking  water.  Based  on 
the  available  environmental  studies 
conducted  with  spinosad  wherein  its 
properties  show  little  or  no  mobihty  in 
soil,  there  is  no  anticipated  exposure  to 
residues  of  spinosad  in  drinking  water. 
In  addition,  there  is  no  established 
maximum  concentration  level  for 
residues  of  spinosad  in  drinking  water. 

2.  Non-dietary  exposure.  Spinosad  is 
currently  registered  for  use  on  a  niunber 
of  crops  including  cotton,  fruits,  and 
vegetables  in  the  agricultiire 
environment.  Spinosad  is  also  currently 
registered  for  outdoor  use  on  turf  and 
ornamentals  at  low  rates  of  application 
(0.04  to  0.54  pounds  of  active  ingredient 
per  acre  (lbs  a.i./  per  acre)  and  indoor 
use  for  drywood  termite  control 
(extremely  low  application  rates  used 
with  no  occupant  exposure  expected). 
Thus,  the  potential  for  non-dietary 
exposure  to  the  general  population  is 
considered  negligible. 

D.  Cumulative  Effects 

The  potential  for  cumulative  effects  of 
spinosad  and  other  substances  that  have 
a  common  mechanism  of  toxicity  is  also 
considered.  In  terms  of  insect  control, 
spinosad  causes  excitation  of  the  insect 
nervous  system,  leading  to  involuntary 
muscle  contractions,  prostration  with 
tremors,  and  finally  paralysis.  These 
effects  are  consistent  with  the  activation 
of  nicotinic  acetylcholine  receptors  by  a 
mechanism  that  is  clearly  novel  and 
unique  among  known  insecticidal 
compounds.  Spinosad  also  has  effects 
on  the  gamma  aminobatopic  acid 
(GABA)  receptor  function  that  may 
contribute  further  to  its  insecticidal 
activity.  Based  on  results  foimd  in  tests 
with  various  mammalian  species, 
spinosad  appears  to  have  a  mechanism 
of  toxicity  like  that  of  many 
amphophilic  cationic  compounds. 
There  is  no  reliable  information  to 
indicate  that  toxic  effects  produced  by 
spinosad  would  be  ciunulative  with 
those  of  any  other  pesticide  chemical. 
Thus  it  is  appropriate  to  consider  only 
the  potential  risks  of  spinosad  in  an 
aggregate  exposure  assessment. 

E.  Safety  Determination 

1.  U.S.  population.  Using  the 
conservative  exposure  assumptions  and 
the  cPAD,  the  aggregate  exposiue  to 
spinosad  use  on  other  pending  and 
existing  crop  uses  will  utilize  25.5%  of 
the  cPAD  for  the  U.S.  popidation.  A 
more  reahstic  estimate  of  dietary 


exposure  and  risk  relative  to  a  chronic 
toxicity  endpoint  is  obtained  if  average 
anticipated  residue  values  from  field 
trials  are  used.  Inserting  the  average 
residue  values  in  place  of  tolerance 
residue  levels  produces  a  more  realistic, 
but  still  conservative  risk  assessment. 
Based  on  average  anticipated  residue 
levels  in  a  dietary  risk  analysis,  the  use 
of  spinosad  on  other  pending  and 
existing  crop  uses  will  utilize  4.1%  of 
the  cPAD  for  the  U.S.  population.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  cPAD  because  the 
cPAD  represents  the  level  at  or  below 
which  daily  aggregate  dietary  exposure 
over  a  lifetime  will  not  pose  appreciable 
risks  to  hiunan  health.  The  new  crop 
uses  proposed  in  this  notice  are  minor 
uses.  The  petitioner  expects  these  uses 
to  contribute  only  a  negligible  impact  to 
the  cPAO,  and  also  believes  that  there 
is  reasonable  certainty  that  no  harm  will 
result  fiY)m  aggregate  exposure  to 
spinosad  residues  on  existing  and  all 
pending  crop  uses  including  the  ones 
listed  in  this  notice. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
spinosad,  data  from  developmental 
toxicity  studies  in  rats  and  rabbits  and 
a  2-generation  reproduction  study  in  the 
rat  are  considered.  The  developmental 
toxicity  studies  are  designed  to  evaluate 
adverse  effects  on  the  developing 
organism  resulting  from  pesticide    - 
exposure  during  prenatal  development. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  and  potential 
systemic  toxicity  of  mating  animals  and 
on  various  parameters  associated  with 
the  well-being  of  pups. 

FFDCA  section  408  provides  that  EPA 
may  apply  an  additional  safety  factor  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base.  Based  on 
the  current  toxicological  data 
requirements,  the  data  base  for  spinosad 
relative  to  prenatal  and  postnatal  effects 
for  children  is  complete.  Further,  for 
spinosad,  the  NOAELs  in  the  dog 
chronic  feeding  study  which  were  used 
to  calculate  the  cPAD  (0.027  mg/kg/day) 
are  already  lower  than  the  NOAELs 
from  the  developmental  studies  in  rats 
and  rabbits  by  a  factor  of  more  than  10- 
fold. 

Concerning  the  reproduction  study  in 
rats,  the  pup  effects  shown  at  the  HDT 
were  attributed  to  maternal  toxicity. 
Therefore,  the  petitioner  concludes  that 
an  additional  uncertainty  factor  is  not 
needed  and  that  the  cPAD  at  0.027  mg/ 
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kg/day  is  appropriate  for  assessing  risk 
to  in^nts  and  children. 

In  addition,  EPA  has  determined  that 
the  lOx  factor  to  account  for  enhanced 
sensitivity  of  infants  and  children  is  not 
needed  for  spinosad  because:  (i)  The 
data  provided  no  indication  of  increased 
susceptibility  of  rats  or  rabbits  to  in 
utero  and/or  postnatal  exposure  to 
spinosad.  In  ihe  prenatal  developmental 
toxicity  studies  in  rats  and  rabbits  and 
2-generation  reproduction  in  rats,  effects 
in  the  o&pring  were  observed  only  at 
or  below  treatment  levels  which 
resulted  in  evidence  of  parental  toxicity, 
(ii)  no  neurotoxic  signs  have  been 
observed  in  any  of  the  standard  required 
studies  conducted,  and  (iii)  the 
toxicology  data  base  is  complete  and 
there  are  no  data  gaps. 

Using  the  conservative  exposure 
assumptions  previously  described  as 
tolerance  level  residues,  the  percent 
cPAD  utilized  by  the  aggregate  exposure 
to  residues  of  spinosad  on  other 
pending  and  existing  crop  uses  is  51.2% 
for  children  1  to  6  years  old,  the  most 
sensitive  population  subgroup.  If 
average  or  anticipated  residues  are  used 
in  the  dietary  risk  analysis,  the  use  of 
spinosad  on  these  crops  will  utilize 
9.4%  of  the  cPAD  for  children  1  to  6 
years  old.  The  new  crop  uses  proposed 
in  this  notice  are  minor  ones  and  are 
expected  to  contribute  only  a  negligible 
impact  to  the  cPAD.  Thus,  based  on  the 
completeness  and  reliability  of  the 
toxicity  data  and  the  conservative 
exposure  assessment,  the  petitioner 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  spinosad  residues  on  the 
above  proposed  uses  including  other 
pending  and  existing  crop  uses. 

F.  International  Tolerances 

There  are  no  Codex  maximum  residue 
levels  established  for  residues  of 
spinosad  on  barley,  buckwheat,  oats, 
rye,  pearl  millet,  proso  millet,  grain 
Amaranth,  teosinte,  popcorn,  tiimip 
greens,  cilantro,  watercress,  tropical 
fruit,  ti  palm,  grass  forage,  fodder,  and 
hay  (crop  group  17),  and  nongrass 
animal  feeds  (crop  group  18)  or  any 
other  food  or  feed  crop. 

2.  Sipcam  Agro  USA,  Inc. 

PP  9F5066,  9F6023.  and  7E4830 

EPA  has  received  three  pesticide 
petitions  (9F5066,  9F6023,  and  7E48301 
from  Sipcam  Agro  USA,  Inc.,  70 
Mansell  Court,  Suite  230,  Rosewell,  GA 
30076  proposing,  pursuant  to  section 
408(d)  of  the  FFDCA,  21  U.S.C.  346a(d), 
to  amend  40  CFR  part  180  by 
establishing  tolerances  for  residues  of  1- 


2(2,4-dichlorophenyl)-3-(l,l,2,2- 
tetrafluoroethoxy)propyl-lH-l  ,2,4- 
triazole  (Tetraconazole)  in  or  on  the 
RAC  of  beets,  sugar  at  0.01  ppm;  beets, 
sugar,  roots  at  0.1  ppm;  beets,  sugar, 
tops  at  7.0  ppm;  beets,  sugar,  pulp, 
dried  at  0.3  ppm;  and  beets,  sugar, 
molasses  at  0.3  ppm  (9F5066),  peanuts 
meat  (hulls  removed)  at  0.03  ppm, 
peanuts  meal  at  0.03  ppm,  and  peanuts 
oil  at  0.1  ppm  (9F6023),  and  imported 
bananas  at  0.2  ppm  (7E4830)  and  in 
animal  commodities  of  milk  at  0.02 
ppm;  cattle,  meat  at  0.01  ppm;  cattle 
meat  byproducts  at  2.0  ppm  and  cattle 
fat  at  0.1  ppm  (9F5066).  EPA  has 
determined  that  the  petitions  contain 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  nature  of  the 
residue  of  tetraconazole  in  plants  was 
studied  extensively  in  wheat,  grapes 
and  sugar  beets.  The  principal 
compoimds  foimd  in  all  three  plant 
species  were  unchanged  tetraconazole 
and  the  degradation  product  triazole. 
Evidence  was  found  for  more  extensive 
metabolism  in  plant  tissues  to  form 
bound  residues  that  were  incorporated 
into  the  structural  matrices  (cellulose 
and  lignin)  surroimding  plant  cells. 

2.  Analytical  method.  An  analytical 
residue  method  utilizing  gas 
chromatography  with  electron  capture 
detection  is  available  for  enforcement 
purposes,  which  has  been  validated 
among  all  banana,  sugar  beet,  and 
peanut  raw  and  processed  matrices,  as 
well  as  for  milk,  meat,  and  meat 
byproduct  matrices.  This  method  is 
described  within  the  magnitude  of 
residue  studies  provided  to  EPA  in 
support  of  the  petitions  for  tolerances 
pertaining  to  bananas,  sugar  beets,  and 
peanut  matrices. 

3.  Magnitude  of  residues — i.  Banana. 
Residue  data  from  a  study  conducted 
with  tetraconazole  applied  in  the  field 
to  banana  plants  at  12  locations  in  the 
field  throughout  Latin  America  to 
support  establishment  of  a  tolerance  of 
0.2  ppm  (unbagged,  whole  fruit  basis) 
for  residues  of  tetraconazole  on  bananas. 
The  magnitude  of  residues  on  the  edible 
pulp  portion  of  the  fruit  grown  under 
typical  banana  cultivation  practices  was 
less  than  0.02  ppm,  which  is  the 
maximum  anticipated  residue  to  be 
used  for  dietary  exposure  risk 
assessment. 


ii.  Sugar  beets.  Residue  data  from  a 
study  conducted  with  tetraconazole 
applied  to  sugar  beets  in  the  field  at  11 
locations  in  the  United  States  in  the 
manner  proposed  for  registration,  and  a 
further  study  among  the  products  of 
sugar  beet  processing,  support  the 
establishment  of  tolerances  for  residues 
of  tetraconazole  on  sugar  beet  roots  at  a 
level  of  0.1  ppm,  on  sugar  beet  tops  at 
7  ppm,  in  sugar  beet  piUp  (dried)  and  in 
(sugar  beet)  molasses  at  0.3  ppm,  and  in 
refined  (sugar  beet)  sugar  at  0.01  ppm. 
A  magnitude  of  residue  study 
conducted  with  lactating  dairy  cows  fed 
tetraconazole  for  a  duration  of  28  days, 
followed  by  terminal  sacrifice  and 
analysis  of  tissues,  supports  the 
establishment  of  tolerances  for  residues 
of  tetraconazole  in  milk  at  0.02  ppm,  in 
cattle  meat  at  0.01  ppm,  in  cattle  meat 
byproducts  at  2  ppm,  and  in  cattle  fat 
at  0.1  ppm. 

iii.  Peanuts.  Residue  data  frt}m  a 
study  conducted  with  tetraconazole 
applied  to  peanuts  in  the  field  at  12 
locations  in  the  United  States  in  the 
manner  proposed  for  registration,  and  a 
further  study  among  the  products  of 
peanut  processing,  support  the 
establishment  of  tolerances  for  residues 
of  tetraconazole  on  peanuts  (nutmeats) 
at  a  level  of  0.03  ppm,  and  in  processed 
peanut  meal  and  oil  at  0.03  ppm  and  0.1 
ppm,  respectively. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Acute  toxicity 
studies  with  technical  grade 
tetraconazole  include:  an  acute  oral 
dose  study  in  the  rat  which 
demonstrated  an  average  (both  sexes) 
LDso  level  of  1,140  mg/kg  bwt;  an  acute 
dermal  dose  toxicity  study  on  the  rat 
which  indicated  an  LD50  >  2,000  mg/kg; 
a  4-hour  inhalation  study  in  the  rat 
which  foujid  the  LD;o  to  be  greater  than 
3.66  mg/L  of  air  (MMAD  1.1  microns); 

a  primary  eye  irritation  study  with 
rabbit,  indicating  that  tetraconazole  may 
be  a  slight  eye  irritant;  a  primary  derm^ 
irritation  study  in  rabbit  showing 
tetraconazole  to  be  non-irritating;  and  a 
dermal  sensitization  study  on  guinea  pig 
which  demonstrated  that  tetraconazole 
was  not  a  skin  sensitizer. 

2.  Genotoxicty.  The  mutagenic 
potential  of  tetraconazole  has  been 
evaluated  in  five  studies  including:  a 
reverse  gene  mutation  assay  in 
Salmonella  typhimurium  cells;  a  cell 
mutation  assay  in  mouse  lymphoma 
L5178Y  cells  in  vitro,  with  and  without 
metabolic  activation;  a  chromosomal 
aberration  assay  in  Chinese  hamster 
ovary  cells  in  vitro,  with  and  without 
metabolic  activation;  a  mouse  bone 
marrow  micronucleus  assay  in  vivo;  and 
an  imscheduled  DNA  synthesis  assay  in 
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HeLa  epithelioid  cells.  All  studies  were 
negative  for  genotoxicity  and/or 
mutagenic  potential. 

3.  Reproductive  and  developmental 
toxicity.  A  developmental  toxicity  study 
with  rats  given  oral  gavage  doses  of  5, 
22.5,  and  100  mg/kg/day  from  days  6 
through  15  of  gestation  resiUted  in  a 
NOAEL  for  maternal  toxicity  of  5  mg/ 
kg/day  based  upon  bwt  reduction, 
reduced  food  intake  and  post-dose 
salivation  at  the  two  higher  doses,  as 
compared  with  zero-dose  controls.  The 
developmental  NOAEL  was  22.5  mg/kg/ 
day.  Among  the  highest  dose  group 
there  was  evidence  of  minimal  increase 
in  the  incidence  of  supernumerary  ribs 
among  the  fetuses. 

A  developmental  toxicity  study  in 
rabbits  given  oral  gavage  doses  of  7.5, 
15,  and  30  mg/kg/day  on  days  6  through 
18  of  gestation  resulted  in  a  maternal 
NOAEL  of  15  mg/kg/day.  Effects 
observed  in  the  dams  in  the  high-dose 
group  were  decreased  bwt  gain  and 
reduced  food  consiunption  as  compared 
with  zero-dose'controls.  There  were  no 
developmental  effects  observed  in  this 
study. 

A  2-generation  reproduction  study  in 
rats  fed  diets  containing  10,  70,  and  490 
ppm  resulted  in  a  reproductive  NOAEL 
of  10  ppm  (0.6  mg/kg/day)  based  upon 
toxicity  to  the  dam,  slightly  retarded 
growth  rate  in  offspring  at  the  higher 
two  doses,  and  slightly  increased  liver 
weights  in  offspring  at  the  highest  dose, 
as  compared  with  zero-dose  controls. 

4.  Subchronic  toxicity.  A  90-day  oral 
subchronic  toxicity  study  was 
conducted  with  technical  grade 
tetraconazole  in  rats  at  10,  60,  and  360 
ppm  in  the  diet.  Treatment  related 
increased  liver  weights  and 
centrilobular  hepatocyte  enlargement 
were  observed  at  the  two  highest  dose 
levels.  The  NOAEL  was  10  ppm  (0.8 
mg/kg/day),  by  comparison  with  data 
from  the  zero-dose  control  group. 

A  90-day  oral  subchronic  toxicity 
study  was  conducted  in  mice  with 
dietary  concentrations  of  technical 
grade  tetraconazole  at  5,  25, 125,  and 
625  ppm.  The  two  highest  dosages 
resulted  in  liver  enlargement, 
accentuated  lobular  markings  ajad  liver 
pallor.  Microscopic  tissue  alterations 
related  to  tetraconazole  were  liver 
enlargement  at  the  three  highest  doses 
and  single  cell  necrosis/degeneration 
and/or  areas  of  necrosis  at  the  two 
highest  doses.  The  NOAEL  was  5  ppm 
(1  mg/kg/day). 

5.  Chronic  toxicity.  A  12-month 
chronic  oral  toxicity  study  in  Beagle 
dogs  was  conducted  with  technical 
tetraconazole  at  dose  levels  of  0.7,  2.8, 
and  5.6  mg/kg/day  (22.5,  90,  and  360 
ppm  dietary  concentrations. 


respectively).  At  the  highest  dose,  liver 
and  kidney  weights  and  cholesterol 
levels  were  elevated,  and  liver  injury 
occurred  based  upon  increased  levels  of 
GPT,  S-GT  and  OCT.  The  no  effect  level 
was  0.7  mg/kg/day,  as  compared  with 
zero-dose  control  animals. 

A  chronic  (full-lifetime)  feeding/ 
carcinogenicitv  study  was  conducted 
with  Crl:CD(SD)BR  rats  fed 
tetraconazole  at  dietary  levels  of  10,  80, 
640,  and  1,280  ppm  for  104  weeks  in 
males  and  10,  80,  and  640  ppm  for  104 
weeks  in  females.  In  the  liver,  changes 
such  as  hepatocyte  enlargement  and 
increased  incidence  of  eosinophilic 
hepatocytes,  seen  at  doses  of  80,  640,  or 
1,280  ppm  were  associated  with  hepatic 
enzyme  induction. 

Tne  class  of  compounds  (triazoles)  to 
which  tetraconazole  belongs  is  known 
to  induce  liver  microsomal  enzymes. 
The  folliciUar  cell  hypertrophy  and 
cystic  follicular  hyperplasia  of  the 
thyroid  seen  in  male  rats  at  1 ,280  ppm 
are  also  likely  to  be  linked  to  the  hepatic 
changes.  Compounds  such  as 
phenobarbital  are  also  known  to  induce 
thyroid  changes  in  rats  due  to  increased 
hepatic  clearance  of  thyroxin,  mediated 
by  hepatic  enzyme  induction. 

A  special  mechanistic  study  was 
conducted  in  order  to  more  fully 
determine  the  potential  role  of 
microsomal  enzyme  induction  by 
tetraconazole  administered  in  the  diet 
upon  the  histopathologic  findings  in  rat. 
Dietary  administration  of  tetraconazole 
to  rats  for  4  weeks  resulted  in  the 
induction  of  cytochrome  P450, 
including  those  of  the  CYP2B  and  3A 
subfEunilies,  and  of  UDP-glucuronyl 
transferase. 

Chronic  dietary  administration  of 
tetraconazole  to  rats  did  not  induce  a 
carcinogenic  response.  No  increase  in 
tumors  was  noted  at  the  high  dose 
groups  among  males  or  females.  The 
liver  was  the  target  organ.  There  was  a 
marginal  increase  in  benign  liver  cell 
tximors  among  male  rats  fed  640  ppm 
but  these  were  not  statistically 
significant  and  not  dose-related,  and  the 
benign  tiunors  did  not  progress  to 
malignant  liver  cell  tumors.  There  were 
some  changes  in  the  liver  at  80  ppm, 
whereas  10  ppm  (approximately  0.6  mg/ 
kg/day)  was  observed  to  be  the  NOAEL. 

The  incidence  of  foci  or  areas  of 
basophilic  hepatocytes  was  greater  in 
male  rats  given  10,  80,  or  640  ppm  than 
in  zero-dose  controls.  This  is  a  common 
spontaneous  age-related  change  which 
showed  no  dose  relationship  in  this 
study  and  is  considered  unlikely  to  be 
of  toxicological  importance. 

A  chronic  feeding/ carcinogenicity 
study  was  conducted  with  tetraconazole 
in  Crl:CD-l  (ICR)BR  mice  at  dietary 


levels  of  10.  90,  800,  and  1,250  ppm  for 
80  weeks.  Treatment-related  non- 
neoplastic changes  were  also  seen  at 
1,250  ppm  in  the  luings,  kidneys,  testes, 
epididymides,  ovaries  and  bone, 
particularly  the  cranium;  a  compression 
of  the  brain  was  noted  in  a  number  of 
mice  reflecting  the  extent  of  cranial 
bone  changes  and  an  increased  thymic 
involution  was  seen  in  male  mice  that 
died  on  test.  The  1,250  ppm  dietary 
level  for  tetraconazole,  because  of  the 
substantial  bwt  gain  changes  and 
increased  mortality  (more  in  males), 
appeared  to  be  above  the  maximimi 
tolerated  dose  (MTD).  At  800  ppm,  there 
were  increases  in  non  neoplastic 
changes  in  limgs,  kidneys,  testes, 
epididymides,  ovaries  and  bone.  In 
addition,  there  was  substantial 
reduction  in  weight  gain  as  compared 
with  zero-dose  control  animals,  but  the 
mortality  rate  was  unaffected.  Eight 
hundred  ppm  appeared  to  be  a 
reasonable  estimate  of  the  MTD  for 
mouse. 

At  90  ppm,  non-neoplastic  changes 
were  detected  in  bone  and  the 
epididjmoides  in  addition  to  liver 
changes.  No  treatment-related  findings 
were  seen  in  mice  treated  at  10  ppm 
(approximately  1.5  mg/kg/day),  and  this 
dose  level  was  defined  as  the  NOAEL. 

In  this  same  study,  an  increased 
incidence  of  benign  liver  cell  tumors 
was  observed  in  males  and  females  fed 
800  ppm,  and  an  increased  incidence  of 
benign  and  malignant  liver  cell  t\imors 
in  males  and  females  given  1,250  ppm. 
These  txmiors  were  associated  with 
increased  signs  of  hepatotoxicity 
including  hepatocyte  vacuolation  and 
fat  deposition  at  90,  800,  and  1,250 
ppm:  granulomatous  inflammation, 
pigmented  macrophages,  bile  duct 
hyperplasia  and  pericholangitis  in  mice 
given  800  and  1,250  ppm.  In  addition, 
there  was  evidence  of  treatment-related 
hepatocellidar  enlargement  and 
increased  niunbers  of  altered  foci  of 
eosinophilic  and  basophilic  hepatocytes 
in  both  sexes  given  800  and  1,250  ppm; 
eosinophilic  hepatocjrtes  were  noted  in 
male  (only)  mice  receiving  90  ppm. 

Tetraconazole  is  a  triazole,  and  this 
class  of  compoimds  is  known  to  induce 
liver  microsomal  enzymes.  A  special 
mechanistic  study  was  conducted  in 
order  to  more  fully  determine  the 
potential  role  of  microsomal  enzyme 
induction  by  tetraconazole  administered 
iq  the  diet  upon  the  formation  of  timiors 
in  mouse.  Dietary  administration  of 
tetraconazole  to  mice  for  4  weeks  results 
in  the  induction  of  cytochrome  P450- 
related  activities,  as  well  as  the 
concentrations  of  microsomal  protein 
and  cytochrome  P450,  and  of  the  phase 
n  activity,  and  p-nitrophenol  UDP- 
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gluoironyl  transferase  activity.  The 
effects  of  tetraconazole  on  tlie 
cytochrome  P450-dependent  MFO 
system  were  somewhat  different  from 
those  of  phenobarbital.  Many  of  these 
enzymes  have  not  been  as  well- 
characterized  in  mice  compared  to  rats. 
However,  the  phase  II  enzyme  activity 
increases  were  similar  to  those  of 
phenobarbital.  It  is  concluded  from 
these  studies  that  prolonged  induction 
of  liver  microsomal  enzymes  and/or 
production  of  sustained  liver  injury  can 
lead  to  the  formation  of  liver  tumors  in 
mice. 

6.  Animal  metabolism.  Pour 
metabolism  studies  (rat  and  goat 
triazole-  and  phenyl-labeled)  were 
conducted  in  animals  with  ''*C  labeled 
tetraconazole.  In  the  rat  the  initial 
metabolism  proceeded  through  cleavage 
of  the  tetrafluoroethyl  ether  moiety, 
followed  by  a  2-step  oxidation  to 
tetraconazole-acid.  In  the  goat  the  initial 
oxidation  step  formed  tetraconazole- 
difluoroacetic  acid,  followed  by  ether 
cleavage  to  tetraconazole-alcohol,  then 
further  oxidation  to  tetraconazole-acid. 
In  both  the  rat  and  the  goat,  the 
tetraconazole-acid  functional  group  was 
enzymaticaUy  displaced,  and  the 
resulting  thioether  was  oxidized  to 
tetraconazole-acid-methyl-sulfoxide.  An 
alternative  pathway  for  tetraconazole- 
alcohol  degradation  was  to  form  either 
glucuronide  derivatives  of 
tetraconazole-alcohol,  or  enzymatic 
triazole  displacement  to  form 
dichlorophenyl-acetyl-cysteine.  The 
nature  of  the  residue  in  the  goat  is 
adequately  understood  for  the  purpose 
of  r^ulating  dietary  exposure  to 
residues.  The  liver  retained  the  highest 
radioactivity,  and  muscle  contained  the 
lowest  radioactivity.  Tetraconazole  was 
found  to  be  the  major  residue  in  the 
liver  and  fat,  and  triazole  was  the  major 
residue  in  milk,  muscle  and  kidney. 

7.  Endocrine  disruption.  Based  upon 
the  findings  from  all  of  the  full-lifetime 
and  chronic  toxicology  studies, 
teratogenicity,  mutagenicity  and  multi- 
generational  reproductive  studies 
conducted  with  tetraconazole,  it  is 
concluded  that  there  were  no 
indications  of  any  potential  to  cause 
disruption  or  modification  of  endocrine 
function  among  any  of  the  four  animal 
species  that  have  been  studied  (rat, 
mouse,  rabbit  and  dog).  Among  the 
studies  conducted  with  these  four 
species  there  were  no  behavioral, 
reproductive  or  teratogenic  effects,  or 
histopathological  changes  in  endocrine 
sensitive  tissues  such  as  the  uterus, 
ovaries,  mammary  glands,  or  the  testes. 


C.  Aggregate  Exposure 

1.  Dietary  exposure.  Tolerances  have 
been  proposed  to  accompany  uses 
proposed  for  tetraconazole  products  on 
bananas,  sugar  beets  and  peanuts. 
Tolerance-level  residues  may  be  utilized 
to  conduct  dietary  exposure  risk 
assessments,  except  that  for  bananas, 
the  anticipated  residue  would  be  only 
10%  of  the  tolerance  level  because  more 
than  90%  of  the  residue  on  a  whole-fruit 
basis  remained  on  the  peel. 

Drinking  water.  A  drinking  water 
exposure  assessment  was  performed  for 
surface  water  with  the  screening  model 
generic  expected  environmental 
concentration  (GENEEC),  using  the 
input  parameters  represented  by  the 
environmental  fate  data  obtained  for 
tetraconazole  in  guideline-compliant 
studies.  The  model  SCI-GROW  was 
utilized  to  perform  a  ground  water 
exposure  assessment.  The  combined 
predicted  levels  of  exposure  in  drinking 
water  from  surface  and  ground  water, 
without  any  mitigation  by  means  of 
filtration  or  other  treatments  typically 
applied  to  human  drinking  water,  were 
0.32  micrograms/kg/day  for  the  highest- 
exposiu-e  age  cohort  nursing  and  non- 
nursing  infants  (>  1  year),  or  5.3%  of  the 
chronic  reference  dose  (RiD).  The  level 
of  exposure  to  infants  through  drinking 
water,  coupled  with  the  maximimi 
dietary  exposure  for  non-nursing 
infants,  thereby  resulted  in  a  maximum 
combined  potential  exposure  of  0.90 
micrograms/kg/day,  or  15.1%  of  the 
Rfl5. 

2.  Non-dietary  exposure. 
Tetraconazole  products  are  not  yet 
registered  for  any  uses  in  the  United 
States,  however  there  is  a  pending 
registration  for  usage  on  tiirf  grass 
which  would  permit  applications  to  golf 
courses,  commercial  turf  grass  and  sod 
farms.  Tetraconazole  products  will  be 
labeled  so  as  to  prohibit  applications  on 
residential  tiirf  grass.  Tetraconazole 
products  are  not  intended  for 
registration  or  utilization  in  any  setting 
which  would  contribute  to  human 
exposure  in  households  or  residential 
vicinities. 

D.  Cumulative  Effects 

Tetraconazole  is  a  member  of  a  class 
of  compounds  with  structures 
containing  1,2,4-triazole  substituents. 
Data  are  not  yet  available  to  determine 
whether  tetraconazole  has  a  conunon 
mechanism  of  toxicity  in  mammalian 
systems  with  other  substances,  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment. 

E.  Safety  Determination 

1.  U.S.  population.  The  lowest  dietary 
NOAEL  for  tetraconazole  in  chronic  or 


subchronic  studies,  expressed  in  terms 
of  bwt  dose  on  a  daily  basis,  was 
confirmed  in  two  studies  to  be  0.6  mg/ 
kg/ day.  These  two  studies  were  the 
chronic/oncogenicity  (full-lifetime) 
study  in  rat,  and  the  2-generation 
reproduction  study  in  rat.  Therefore  the 
clm)nic  RfD  to  be  used  for  human 
exposure  risk  assessment  should  be 
0.006  mg/kg/day  by  incorporation  of 
both  a  10-fold  interspecies  safety  factor 
and  a  10-fold  intraspecies  safety  factor. 
A  chronic  dietary  exposure  analysis 
dietary  risk  evaluation  system  (DRES) 
was  conducted  for  tetraconazole, 
conservatively  assuming  tolerance-level 
residues  in/on  bananas,  sugar  beets,  and 
peanuts,  including  all  secondary 
processed  commodity  tolerances 
associated  with  these  crops  plus  milk, 
meat  and  meat  bjrproducts.  The 
maximum  potential  dietary  exposure  of 
tetraconazole  to  the  U.S.  population  was 
calculated  to  be  0.223  micrograms/kg/ 
day,  or  4.5%  of  the  chronic  RfD. 

For  acute  effects,  the  lowest  NOAEL 
for  tetraconazole  was  observed  for 
maternal  effects  in  the  rat 
developmental  study  at  5  mg/kg/day, 
wherein  decreased  maternal  bwt  and 
food  consumption  were  observed  at  the 
lowest  observed  adverse  levels 
(LOAELs)  of  22.5  mg/kg/day;  therefore, 
the  acute  RfD  for  human  exposure  risk 
assessments  is  0.05  mg/kg/day.  An  acute 
dietary  exposure  analysis  was 
performed,  focusing  upon  females  aged 
13  to  50  years,  based  upon  the  acute 
RfD.  The  dietary  exposure  model 
Expedite  predicted  a  maximum  (99.9th 
percentile)  potential  dietary  exposure 
level  of  1.06  micrograms/kg/day  for 
females  of  childbearing  age,  which 
represents  2.1%  of  the  acute  RfD. 

2.  Infants  and  children.  There  is  a 
complete  data  base  for  tetraconazole 
which  includes  prenatal  and  postnatal 
developmental  and  reproduction 
toxicity  data.  In  a  2-generation 
reproduction  study  with  rats,  all 
reproductive  parameters  investigated 
showed  no  treatment-related  effects 
except  slightly  retarded  growth  rate  and 
slightly  increased  liver  weight  at 
weaning  in  the  offspring  at  the  highest 
dose  of  35.8  mg/kg/day.  The  NOAEL  for 
reproductive  effects  in  offspring  was  4.8 
mg/kg/day,  which  was  12  times  higher 
than  the  NOAEL  for  toxicity  effects  in 
the  dams.  Thus  the  available  evidence 
suggests  that  mammalian  offspring 
would  be  less  sensitive  to  potential 
toxicological  effects  frtjm  tetraconazole 
than  would  adults. 

In  the  developmental  toxicity 
(teratology)  study  conducted  in  the  rat, 
tetraconazole  did  not  cause  any 
developmental  effects  in  fetuses  at  22.5 
mg/kg/day  even  when  maternal  toxicity 
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was  observed.  In  the  rabbit  a  dose  level 
of  30  mg/kg/day  caused  maternal 
toxicity,  but  there  were  no 
developmental  effects. 

The  extensive  data  base  that  is 
available  for  tetraconazole  contains  no 
indication  that  tetraconazole  would 
represent  any  unusual  or 
disproportionate  hazard  to  infants  or 
children.  Therefore  there  is  no  need  to 
impose  additional  safety  factors  above 
the  lOx  interspecific  imcertainty  factor, 
coupled  with  the  lOx  intraspecific 
uncertainty  factor,  for  conducting  risk 
assessments  pertaining  to  infants  or 
children. 

A  chronic  DRES  was  conducted  for 
tetraconazole,  conservatively  assuming 
tolerance-level  residues  in/on  bananas, 
sugar  beets,  and  peanuts,  including  all 
secondary  processed  commodity 
tolerances  associated  with  these  crops 
plus  milk,  meat,  and  meat  byproducts. 
The  highest  potential  dietary  exposures 
to  non-nursing  infants  less  ^an  1-year 
old  and  children  1  to  6  years  old  were 
0.552  micrograms/kg/day  and  0.527 
micrograms/kg/day,  or  11%  and  10.5% 
of  the  chronic  RfD,  respectively.  These 
were  the  two  age  cohorts  which 
represented  the  highest  proportionate 
utilization  of  the  chronic  reference  dose. 

F.  International  Tolerances 

There  are  no  established  Codex, 
Canadian,  or  Mexican  tolerances  (MRLs) 
established  for  tetraconazole.  No  MRLs 
for  tetraconazole  have  been  established 
under  the  EU  imiform  code  for  pesticide 
registrations.  The  following  MRLs 
(expressed  in  ppm)  have  been 
established  for  tetraconazole  residues  on 
sugarbeet  roots;  Belgium,  France, 
Portugal,  Spain  (0.05);  Himgary  fO.l); 
and  Italy  (0.2).  In  addition  to  sugar 
beets,  the  following  MRLs  (in  ppm)  for 
tetraconazole  have  also  been  established 
in  the  following  countries  for  several 
RACs;  apples,  and/or  pome  fruits  (Israel, 
Spain  0.2,  France  0.3,  Italy,  Portugal, 
Poland  0.5);  grapes  (Israel,  Jordan, 
France,  Portugal,  Spain  0.2,  Italy  0.5); 
stone  fruits  (Italy,  Spain  0.2);  cucumbers 
(Italy,  Poland,  Egypt,  Jordan  0.2); 
melons  (Egypt,  Jordan,  Italy  0.05.  Israel 
0.2);  peaches  and/or  stone  fruits  (Italy, 
Spain  0.2);  wheat  grain  (Morocco, 
Belgium,  France,  Hungary,  Poland,  Italy, 
Portugal,  United  Kingdom  0.05);  oat 
grain  (United  Kingdom  0.1);  barley  grain 
(Italy  0.1,  United  Kingdom  0.2); 
tomatoes  (Egypt,  Israel,  Jordan  0.2);  and 
mango  (Israel  0.2). 
[FR  Doc.  9^26861  Filed  10-13-99i  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«458] 

Notic*  Of  Proposed  Prospectivs 
Purchaser  Agreement  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  Amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act,  Wellington 
Neighborhood  Property,  Frertch  Gulch/ 
Welllngton-Oro  Site 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  Notification  is  hereby  given  of 
a  Proposed  Prospective  Purchaser 
Agreement  (PPA)  associated  with  the 
Wellington  Neighborhood  Property  near 
the  French  Gulch/Wellington-Oro  Site, 
Summit  Coimty,  Colorado.  This 
Agreement  is  subject  to  final  approval 
after  the  comment  period.  The 
Prospective  Purchaser  Agreement  would 
resolve  certain  potential  EPA  claims 
under  sections  106  and  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (CERCLA), 
against  Brynn  Grey  V  LLC.  and 
Wellington  Neighborhood,  LLC,  the 
prospective  purchasers  (the  purchasers). 

The  settlement  would  require  the 
purchasers  to  cover  and  maintain  areas 
of  the  property  containing  elevated 
levels  of  metals.  The  purchasers  intend 
to  develop  the  property  for  deed 
restricted  affordable  housing  consistent 
with  a  master  plan  approved  by  local 
authorities.  The  purchasers  will  regrade 
areas  disturbed  by  historical  placer 
mining,  will  provide  EPA  with  access  to 
the  property,  will  allow  the  use  of  a 
motion  of  the  property  for  construction 
of  response  actions,  if  necessary,  and 
will  deposit  funds  for  the  purchase  of 
the  property  into  an  EPA  special 
account. 

For  seven  (7)  days  following  the  date 
of  publication  of  this  document,  the 
Agency  will  receive  written  comments 
relating  to  the  proposed  settlement.  The 
Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  Superfund  Records 
Center  at  the  U.S.  Environmental 
Protection  Agency.  Region  VIII,  999 
18th  Street,  Denver,  Colorado,  80202. 
DATES:  Comments  must  be  submitted 
within  seven  (7)  days  from  the  date  of 
this  publication. 

AVAILABILITY:  The  proposed  settlement  is 
available  for  public  inspection  at  the 


U.S.  Enviroimiental  Protection  Agency, 
Region  Vm,  999  18th  Street,  Denver. 
Colorado,  80202.  A  copy  of  the 
proposed  Agreement  may  be  obtained 
from  the  Superfund  Records  Center, 
U.S.  Environmental  Protection  Agency, 
Region  Vm,  999  18th  Street,  Suite  500, 
Denver,  Colorado,  80202,  301/312-6473. 
Comments  should  reference  the 
Wellington  Neighborhood  Property  and 
should  be  forwarded  to  Andy  Lensink, 
Enforcement  Attorney,  at  the  U.S. 
Environmental  Protection  Agency, 
Region  Vm,  8ENF-T,  999  18th  Street, 
Denver,  Colorado,  80202. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Andy  Lensink,  U.S.  Environmental 
Protection  Agency,  Region  Vm.  8ENF- 
T,  999  18th  Street,  Denver,  Colorado, 
80202.  (303)  312-6908. 

It  is  so  agreed: 
Max  H.  Dodson, 

Assistant  Regional  Administrator,  Office  of 
Ecosystems  Protection  &■  Remediation,  U.S. 
Environmental  Protection  Agency,  Region 

vm. 

[FR  Doc.  99-26808  Filed  10-13-99;  8:45  ami 
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EQUAL  EMPLOYMENT  OPPORTUNrTY 
COMMISSION 

Agency  Information  Coliection 
Activities:  Extension  of  Existing 
Collection;  Comment  Request 

AGENCY:  Equal  Employment 
Opportunity  Commission. 
ACTION:  Notice  of  Information  Collection 
Under  Review;  Local  Union  Report 
(EEO-3). 

SUMMARY:  In  accordance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Equal 
Employment  Opportunity  Commission 
(EEOC)  announces  that  it  intends  to 
submit  to  the  Office  of  Management  and 
Budget  (OMB)  a  request  for  an  extension 
of  the  existing  information  collection 
Usted  below. 

DATES:  Written  comments  on  this  notice 
must  be  submitted  on  or  before 
December  13,  1999. 
ADDRESSES:  Comments  should  be 
submitted  to  Frances  M.  Hart,  Executive 
Ofiicer,  Executive  Secretariat,  Equal 
Employment  Opportimity  Commission, 
10th  Floor,  1801  L  Street.  NW, 
Washington,  DC  20507.  As  a 
convenience  to  commentators,  the 
Executive  Secretariat  will  accept 
comments  transnutted  by  facsimile 
("FAX")  machine.  The  telephone 
number  of  the  FAX  receiver  is  (202) 
663-4114.  (This  is  not  a  toll-free 
number.)  Only  comments  of  six  or  fewer 
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pages  will  be  accepted  via  FAX 
transmittal.  This  limitation  is  necessary 
to  assure  access  to  the  equipment. 
Receipt  of  FAX  transmittals  will  not  be 
acknowledged,  except  that  the  sender 
may  request  confirmation  of  receipt  by 
calling  the  Executive  Secretariat  staff  at 
(202)  663-4078  (voice)  or  (202)  663- 
4074  (TDD).  (These  are  not  toll-free 
telephone  numbers.)  Copies  of 
comments  submitted  by  the  public  will 
be  available  to  review  at  the 
Commission's  library,  Room  6502, 1801 
L  Street,  NW,  Washington,  DC  20507 
between  the  hours  of  9:30  and  5:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joachim  Neckere,  Director,  Program 
Research  and  Surveys  Division,  1801  L 
Street,  NW.  Room  9222,  Washington, 
DC  20507.  (202)  663-4958  (voice)  or 
(202)  663-7063  (TDD). 
SUPPI^MENTARY  INFORMATION:  The 
Commission  solicits  public  comment  to 
enable  it  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
Commission's  functions,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
Commission's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Overview  ofThis  Information 
Collection 

Collection  Title:  Local  Union  Report 
(EEO-3). 

OMB  Number:  304&-0006. 

Frequency  of  Report:  Biennial. 

Type  of  Respondent:  Referral  local 
unions  with  100  or  more  members. 

Description  of  Affected  Public: 
Referral  local  unions  and  independent 
or  unaf&liated  referral  unions  and 
similar  labor  organizations. 

Responses:  3.000. 

Reporting  Hours:  3.000  (4,500  hours 
including  recordkeeping). 

Number  of  Forms:  1. 

Federay  Cost;  $43,500. 

Abstmct:  Section  709(c)  of  Title  VII  of 
the  Qvil  Rights  Act  of  1964,  as 
amended,  42  U.S.C.  2000e-8(c),  requires 
employers,  employment  agencies,  and 


labor  organizations  to  make  and  keep 
records  relevant  to  a  determination  of 
whether  unlawful  emplojnment  practices 
have  or  are  being  committed  and  to 
make  reports  therefrom  as  required  by 
the  EEOC.  Accordingly,  the  EEOC  has 
issued  regulations  which  set  forth  the 
reporting  requirement  for  various  kinds 
of  labor  organizations — Referral  local 
unions  with  100  or  more  have  been 
required  to  submit  EEO-3  reports  since 
1967  (biennially  since  1985).  The 
individual  reports  are  confidential. 

EEO-3  data  are  used  by  the  EEOC  to 
investigate  charges  of  discrimination 
against  referral  local  unions.  In 
addition,  the  data  are  used  to  support 
EEOC  decisions  and  conciliations,  and 
for  research.  Pursuant  to  section  709(d) 
of  Title  Vn  of  the  Civil  Rights  Act  of 
1964.  as  amended,  EEO-3  data  are  also 
shared  with  86  State  and  Local  Fair 
Employment  Practices  Agencies 
(FEPAs)  and  other  government  agencies. 

Burden  Statement:  The  respondent 
biutlen  for  this  information  collection  is 
minimal.  The  estimated  number  of 
respondents  included  in  the  annual 
EEO-3  survey  is  3.000  referral  local 
unions.  Since  each  union  files  one  EEO- 
3  report,  the  niunber  responses  is  3.000. 
The  total  biennial  reporting  burden  is 
estimated  to  be  3.000  hours,  and  total 
biennial  reporting  and  recordkeeping 
burden  is  4.500  hours. 

This  is  an  average  burden  estimate 
and  is  based  on  a  long  history  of 
reporting  experience.  The  burden  is 
dependent  on  the  size  of  the  referral 
local  union  and  on  the  number  of 
referrals  made  by  the  union  during  the 
reporting  period.  Smaller  imions  may 
well  take  under  an  hour  to  complete  the 
report.  Over  the  years,  the  Commission 
has  reduced  the  reporting  and  record 
keeping  burden  by  eliminating  all  local 
unions  with  fewer  than  100  members, 
by  requiring  record  keeping  for  a  two 
month  period  only,  by  changing  the  data 
collection  instrument,  and  by  changing' 
the  frequency  of  the  data  collection  from 
an  annual  to  a  biennial  basis.  Further 
reductions,  such  as  filing  by  diskette  or 
magnetic  tape,  have  been  less  successful 
because  referral  local  unions  appear  less 
likely  to  have  computerized  record 
keeping  and  reporting  capabilities. 

Dated:  October  6. 1999. 

For  the  Commission. 
Ida  L.  Castro, 
Chairwoman. 
(FR  Doc.  99-26790  Filed  10-13-99;  8:45  am] 

BILIJNG  COOE  6S71M>1-M 


OFFICE  OF  SaENCE  AND 
TECHNOLOGY  POUCY 

Proposed  Federal  Policy  on  Research 
Misconduct  To  Protect  the  Integrity  of 
the  Research  Record 

AGENCY:  Office  of  Science  and 
Technology  Policy. 

ACTION:  Request  for  public  comment  on 
proposed  Federal  policy  on  research 
misconduct. 

SUMMARY:  The  Office  of  Science  and 
Technology  Policy  (OSTP)  proposes  a 
government-wide  Federal  policy  for 
research  misconduct  for  adoption  and 
implementation  by  agencies  that 
conduct  and  support  research.  The 
proposed  policy  addresses  behavior  that 
has  the  potential  to  affect  the  integrity 
of  the  research  record  and  establishes 
procedural  safeguards  for  handling 
allegations  of  research  misconduct.  It 
has  been  cleared  by  the  National 
Science  and  Technology  Coimcil 
(NSTC)  and  is  the  result  of  an  extensive 
interagency  development,  review,  and 
clearance  process  initiated  in  April 
1996.  This  policy  notice  was  developed 
by  OSTP  in  consultation  with  the  Office 
of  Management  and  Budget  (OMB),  and 
OMB  supports  the  solicitation  of 
comment  on  the  proposed  policy  and 
procedures. 

The  policy  consists  of  a  definition  of 
research  misconduct  and  guidelines  for 
handling  allegations  of  research 
misconduct.  Following  consideration  of 
public  comments  received,  the  agencies 
will  be  directed  to  implement  the 
policy.  In  some  cases,  this  may  require 
agencies  to  amend  or  replace  regulations 
addressing  research  misconduct  that  are 
already  in  place.  In  other  cases,  agencies 
may  implement  the  policy  through 
administrative  mechanisms.  An 
important  objective  of  this  policy  is  to 
achieve  uniformity  in  research 
misconduct  policies  across  the  agencies 
of  the  Federal  government.  It  is 
intended  that  agencies  will  adopt  the 
final  Federal  research  misconduct 
policy,  and  therefore  potentially 
affected  parties  should  express  their 
views  on  the  policy  in  response  to  this 
notice. 

DATES:  The  Office  of  Science  and 
Technology  Policy  welcomes  comments 
on  the  proposed  policy.  To  be  assured 
consideration,  comments  must  be 
postmarked  no  later  than  December  13, 
1999. 

ADORESSES:  Comments  should  be 
addressed  to  Sybil  Francis,  Office  of 
Science  and  Technology  Policy, 
Executive  Office  of  the  President, 
Washington,  DC  20502. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Sybil  Francis,  Office  of  Science  and 
Technology  Policy,  Executive  Office  of 
the  President,  Washington,  DC  20502. 
Tel:  202-456-6040;  Fax:  202-456-6027; 
e-mail:  sfrancis@ostp.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Advances 
in  science  and  engineering  depend  on 
the  reliability  of  the  research  record,  as 
do  the  benefits  associated  with  them  in 
areas  such  as  health  and  national 
security.  Sustained  public  trust  in  the 
scientific  enterprise  also  requires 
confidence  in  the  research  record  and  in 
the  processes  involved  in  its  ongoing 
development. 

It  is  for  these  reasons,  and  in  the 
interest  of  ensuring  uniformity  in 
Federal  agency  policies  addressed  to 
behaviors  that  might  affect  the  integrity 
of  the  research  record,  that  the  NSTC 
initiated  discussions  regarding  the 
development  of  a  government-wide 
research  misconduct  poUcy  in  April 
1996.  Since  then,  the  proposed  policy 
has  imdergone  extensive  agency  review 
and  clearance  at  a  nimiber  of  levels.  The 
NSTC's  Research  Integrity  Panel  (RIP), 
comprised  of  representatives  from  the 
major  research  agencies  developed  the 
first  draft  of  the  policy.  It  was  tasked  by 
the  NSTC  to  propose  a  definition  of 
research  misconduct  and  to  develop 
guidelines  for  responding  to  allegations 
of  research  misconduct.  The  RIP 
forwarded  its  report  and 
recommendations  to  the  NSTC 
Committee  on  Science  in  December 
1996,  which  broadened  review  of  the 
policy  to  additional  agencies,  subjecting 
it  to  further  analysis.  The  full  NSTC 
approved  the  proposed  policy  in  May 
1999,  clearing  the  way  for  this  notice  of 
proposed  policy.  The  notice  was 
developed  by  OSTP  in  consultation 
with  OMB,  and  0MB  supports  the 
solicitation  of  comment  on  the  proposed 
policy  and  procedures. 

The  proposed  pohcy  defines  the 
scope  of  the  Federal  government's 
interest  in  the  accuracy  and  reliability  of 
the  research  record  and  the  processes 
involved  in  its  development.  It  consists 
of  a  definition  of  research  misconduct 
and  establishes  basic  guidelines  for 
responding  to  allegations  of  research 
misconduct,  including  procedured 
safeguards.  An  important  objective  of 
this  policy  is  to  achieve  uniformity 
across  the  Federal  agencies  in  the 
definition  of  research  misconduct  they 
use  and  consistency  in  their  processes 
for  responding  to  allegations  of  research 
misconduct.  It  is  expected  that  the  final 
policy  will  apply  to  all  research  funded 
by  the  Federal  agencies,  including 
intramural  research  conducted  by  the 
Federal  agencies,  research  conducted  or 


managed  by  contractors,  and  research 
performed  at  universities. 
Commentators  are  invited  to  express 
their  views  on  the  proposed  policy  and 
on  the  premise  that  a  uniform 
government-wide  policy  is  a  desirable 
goal. 

Following  consideration  of  public 
comments  received,  agencies  will  be 
directed  to  implement  the  policy.  In 
some  cases,  this  may  require  agencies  to 
amend  or  replace  extant  regulations 
addressing  research  misconduct.  In 
other  cases,  agencies  may  need  to  put 
new  regulations  in  place  or  implement 
the  policy  through  administrative 
mechanisms. 

The  proposed  policy  addresses 
behavior  subject  to  administrative 
action  and  applies  only  to  research 
misconduct  as  defined  in  the  policy.  It 
does  not  supersede  government  policies 
or  procedures  for  addressing  other 
matters,  such  as  the  unethic^  treatment 
of  hvunan  research  subjects  or 
mistreatment  of  laboratory  animals  used 
in  research,  nor  does  it  supersede 
criminal  or  civil  law.  It  does  not  limit 
agency  or  institutional  policies  and 
prerogatives  in  addressing  other  forms 
of  misconduct,  including  those  that 
might  occxir  in  the  coiuse  of  conducting 
research,  including  the  misuse  of  public 
funds.  Agencies  will  address  these  other 
issues  as  authorized  by  law  and  as 
appropriate  to  their  missions  and 
objectives. 

Proposed  Policy 

The  proposed  policy  consists  of  the 
following: 

I.  Research  Misconduct  Defined 

Research'  misconduct  is  defined  as 
fabrication,  falsification,  or  plagiarism 
in  proposing,  performing,  or  reviewing 
research,  or  in  reporting  research 
results. 

•  Fabrication  is  making  up  results 
-  and  recording  or  reporting  them. 

•  Falsification  is  manipulating 
research  materials,  equipment,  or 
processes,  or  changing  or  omitting  data 
or  results  such  that  the  research  is  not 
acciuately  represented  in  the  research 
record.2 

•  Plagiarism  is  the  appropriation  of 
another  person's  ideas,  processes, 
results,  or  words  without  giving 
appropriate  credit,  including  those 


obtained  through  confidential  review  of 
others'  research  proposals  and 
manuscripts. 

•  Research  misconduct  does  not 
include  honest  error  or  honest 
differences  of  opinion. 

n.  Findings  of  Research  Misconduct 

A  finding  of  research  misconduct 
requires  that: 

•  There  be  a  significant  departure 
from  accepted  practices  of  the  scientific 
community  for  maintaining  the  integrity 
of  the  research  record; 

•  The  misconduct  be  committed 
intentionally,  or  knowingly,  or  in 
reckless  disregard  of  accepted  practices; 
and 

•  The  allegation  be  proven  by  a 
preponderance  of  evidence. 

in.  Responsibilities  of  Federal  Agencies 
and  Research  Institutions  ^ 

Agencies  and  research  institutions  are 
partners  who  share  responsibility  for  the 
Lategrity  of  the  research  process.  Federal 
agencies  have  ultimate  oversight 
authority  for  Federally  funded  research, 
but  research  institutions  bear  primary 
responsibility  for  prevention  and 
detection  of  research  misconduct,  and 
for  the  inquiry,  investigation,  and 
adjudication  of  allegations  of  research 
misconduct. 

•  Agency  Policies  and  Procedures. 
Agency  policies  and  procediues  with 
regard  to  both  their  intramural  as  well 
as  their  extramural  programs  must 
conform  to  those  outlined  in  this 
docimient. 

•  Agency  Referral  to  Research 
Institution.  In  most  cases,  agencies  will 
rely  on  the  researcher's  home  institution 
to  respond  to  allegations  of  research 
misconduct. 

•  Agencies  will  therefore  usually 
direct  allegations  of  research 
misconduct  made  directly  to  them  to  the 
appropriate  research  institution.  A 
Federal  agency  may  elect  not  to  defer  to 
the  research  institution  if  it  determines 
the  institution  is  not  prepared  to  handle 
the  allegation  in  a  manner  consistent 
with  the  definition  of  research 
misconduct  and  procedures  outlined 
herein;  if  Federal  agency  involvement  is 
needed  to  protect  the  Federal 


■  Research,  as  defined  herein,  includes  all  basic, 
applied,  and  deinonstratioD  research  in  all  fields  of 
science,  engineering,  and  mathematics. 

2  The  research  record  is  d^ned  as  the  record  of 
data  or  results  that  embody  the  facts  resulting 
fromscientific  inquiry,  and  includes,  for  example, 
laboratory  records,  both  physical  and  electronic, 
research  proposals,  progress  reports,  abstracts, 
theses,  oral  presentations,  internal  reports,  and 
journal  articles. 


'This  includes  all  organizations  receiving  Federal 
research  funds,  including,  for  example,  colleges  and 
universities,  intramural  Federal  research 
laboratories.  Federally  funded  research  and 
development  centers,  national  user  bcilities, 
industrial  laboratories,  or  other  research  institutes. 
Independent  researchers  and  small  research 
institutions  are  covered  by  this  policy  but  it  is 
understood  that  they  may  not  have  the  institutional 
structures  in  place  to  meet  the  full  range  of 
responsibilities  outlined  in  this  policy.  Under  such 
circumstances  the  agency  may  elect  not  to  defer  the 
investigations  to  the  small  research  institution  or 
independent  researcher. 
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govenunent's  or  the  public's  interest, 
including  the  necessity  to  ensure  public 
health  and  safety;  or  if  the  allegation 
involves  an  individual  or  an  entity  of 
sufficiently  small  size  that  it  cannot 
reasonably  conduct  the  investigation 
itself.  At  any  time,  the  Federal  agency 
may  proceed  with  its  own  inquiry  or 
investigation. 

•  Multiple  Phases  of  the 
Investigation.  An  agency's  or  research 
institution's  response  to  an  allegation  of 
research  misconduct  will  usually 
consist  of  several  phases,  including  an 
inquiry  to  determine  if  the  allegation  has 
substance  and  if  an  investigation  is 
warranted;  and  an  investigation,  the 
formal  examination  and  evaluation  of 
the  relevant  facts  leading  either  to 
dismissal  of  the  case  or  a 
recommendation  for  a  finding  of 
research  misconduct.  If  an  investigation 
results  in  a  recommendation  for  a 
finding  of  misconduct,  an  adjudication 
phase  follows  whereby  the 
recommendations  are  reviewed  and 
appropriate  action  determined.  The 
subject  of  the  allegation  may  also  appeal 
a  Federal  agency  finding  of  research 
misconduct. 

•  Separation  of  Phases.  Adjudication 
decisions  are  separated  organizationally 
from  the  agency's  or  research 
institution's  inquiry  and  investigation 
processes.  Any  appeals  process  should 
likewise  be  separated  organizationally 
from  the  inquiry  or  investigation. 

•  Institutional  Notification  of  the 
Agency.  When  research  institutions 
receive  allegations  of  research 
misconduct,  they  will  notify  the 
relevant  responsible  agency  (or  agencies 
in  some  cases)  of  the  allegation  upon 
completion  of  an  inquiry,  if  (1)  the 
allegation  involves  Federally  funded 
research  (or  an  application  for  Federal 
funding)  and  meets  the  Federal 
definition  of  research  misconduct  given 
above,  and  (2)  there  is  sufficient 
evidence  to  proceed  to  an  investigation. 
Research  institutions  vfill  keep  the 
agency  informed  of  the  progress  of  the 
investigation,  its  outcome,  and  any 
actions  taken.  Upon  completion  of  the 
investigation,  the  research  institution 
will  forward  to  the  agency  a  report  of 
the  case  and  recommendations  for  its 
disposition. 

•  Other  Reasons  to  Notify  the  Agency. 
At  any  time  diiring  an  inquiry  or 
investigation,  the  institution  will  notify 
the  Federal  agency  if  public  health  or 
safety  is  at  risk;  if  agency  resources  or 
interests  are  threatened;  if  research 
activities  should  be  suspended;  if  there 
is  reasonable  indication  of  possible 
violations  of  civil  or  criminal  law;  if 
Federal  action  is  required  to  protect  the 
interests  of  those  involved  in  the 


investigation;  if  the  research  institution 
believes  the  inquiry  or  investigation 
may  be  made  public  prematurely  so  that 
appropriate  steps  can  be  taken  to 
safeguard  evidence  and  protect  the 
rights  of  those  involved;  or  if  the 
scientific  community  or  public  should 
be  informed. 

•  Agency  Follow-up  to  Institutional 
Action.  The  agency  will  review  the 
findings  and  any  corrective  actions 
taken  by  the  research  institution,  take 
additional  investigative  steps  if 
necessary,  and  determine  what  actions 
may  be  required  to  protect  the 
government's  interests.  Upon 
completion  of  its  review,  the  agency 
will  take  appropriate  administrative 
action  in  accordance  with  applicable 
laws  or  regulations.  When  the  agency 
has  made  a  final  determination  and  has 
closed  a  case,  it  will  notify  the  subject 
of  the  allegation  and  the  involved 
institution  of  the  disposition  of  the  case. 

•  When  more  than  one  agency  is 
involved.  A  lead  agency  shoiild  be 
designated  to  coordinate  responses  to 
allegations  of  research  misconduct 
when  more  than  one  agency  is  involved 
in  funding  activities  relevant  to  the 
allegation.  In  cases  where  the  sanction 
is  less  than  government-wide 
suspension  or  debarment,  agencies  may 
implement  their  own  administrative 
actions  in  accordance  with  established 
agency  and  contractual  procedures. 

IV.  Guidelines  for  Fair  and  Timely 
Procedures 

The  following  gxiidelines  aie  provided 
to  assist  agencies  and  research 
institutions  in  developing  fair  and 
timely  procedures  for  responding  to 
allegations  of  research  misconduct. 
Implementation  of  these  gmdelines 
should  provide  safeguards  for  subjects 
of  allegations  as  well  as  for  informants. 
Fair  and  timely  procedures  include  the 
following: 

•  Safeguards  for  Informants. 
Safeguards  for  informants  give 
individuals  the  confidence  that  they  can 
bring  good  faith  allegations  of  research 
misconduct  to  the  attention  of 
appropriate  authorities  or  serve  as 
informants  to  an  investigation  without 
suffering  retribution; 

•  Safeguards  for  the  Subject  of  the 
Allegation.  Safeguards  for  the  subjects 
of  allegations  give  individuals  the 
confidence  that  their  rights  are 
protected  and  that  the  mere  filing  of  an 
allegation  of  research  misconduct 
against  them  will  not  bring  their 
research  to  a  halt  or  be  the  basis  for 
other  disciplinary  or  adverse  action 
absent  other  compelling  reasons.  Other 
safeguards  include  timely  written 
notification  of  the  subject  regarding 


substantive  allegations  made  against 
him  or  her;  a  description  of  all  such 
allegations;  and  the  opportunity  to 
respond  to  allegations  and  to  the 
evidence  and  findings  upon  which  they 
are  based. 

•  Objectivity  and  Expertise.  The 
selection  of  individuals  to  review 
allegations  and  conduct  investigations 
who  have  appropriate  expertise  and 
have  no  imresolved  conflicts  of 
interests,  helps  to  ensure  foimess 
throughout  all  phases  of  the  process; 

•  Timeliness.  Reasonable  time  limits 
for  the  conduct  of  the  inquiry, 
investigation,  adjudication,  and  appeal 
phases,  with  allowances  for  extensions 
where  appropriate,  provide  confidence 
that  the  process  will  be  well-managed; 
and 

•  Confidentiality  During  Inquiry  and 
Investigation.  To  the  extent  possible 
consistent  with  a  fair  investigation  and 
as  allowed  by  law,  knowledge  about  the 
identity  of  subjects  and  informants  is 
limited  to  those  who  need  to  know. 
Records  maintained  by  the  agency 
during  the  course  of  responding  to  an 
allegation  of  research  misconduct 
should  be  exempt  from  disclosure  imder 
the  Freedom  of  Information  Act  to  the 
extent  permitted  by  law  and  regulation. 

V.  Actions 

•  Seriousness  of  the  Misconduct.  In 
deciding  what  administrative  actions 
are  appropriate,  the  agency  should 
consider  die  seriousness  of  the 
misconduct,  including  whether  the 
misconduct  was  intentional  or  reckless; 
was  an  isolated  event  or  part  of  a 
pattern;  had  significant  impact  on  the 
research  record;  and  had  significant 
impact  on  other  researchers  or 
institutions. 

•  Administrative  Actions. 
Administrative  actions  available 
include,  but  are  not  limited  to,  letters  of 
reprimand;  the  imposition  of  special 
certification  or  assurance  requirements 
to  ensure  compliance  with  applicable 
regulations  or  terms  of  an  award; 
suspension  or  termination  of  an  active 
award;  or  suspension  and  debarment  in 
accordance  with  the  government-wide 
rule  on  nonprocurement  suspension  and 
debarment.  Subpart  9.4  of  the  Federal 
Acquisition  Regulation.  In  the  event  of 
suspension  or  debarment,  the 
information  is  made  publicly  available 
through  the  List  of  Parties  Excluded 
from  Federal  Procurement  and 
Nonprocurement  Programs  maintained 
by  the  U.S.  General  Services 
Administration. 

•  In  Case  of  Criminal  Violations.  If 
the  funding  agency  believes  that 
criminal  violations  may  have  occurred. 


the  agency  should  refer  the  matter  to  the 
appropriate  criminal  investigative  body. 

Dated:  October  5, 1999. 
Barbara  Ann  Ferguson, 

Administrative  Officer,  Office  of  Science  and 
Technology  Policy. 

[FR  Doc.  99-26608  Filed  10-13-99;  8:45  am] 
BILLING  CODE  317D-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Meeting:  Deletion  of 
Agenda  Item  From  October  8th 
Meeting 

October  8,  1999. 

The  following  items  has  been  deleted 
from  the  list  of  agenda  items  scheduled 


for  consideration  at  the  October  8, 1999, 
Open  Meeting  that  were  previously 
listed  in  the  Commission's  Notice  of 
October  1, 1999.  Items  1  and  4  have 
been  adopted  by  the  Commission. 


Item  No. 

Bureau 

Subject 

1  

4  

Common  Carrier 

Common  Camer  Cable  Services  Engi- 
neering and  Technology  and  Wire- 
less Telecommunications. 

Title:  Applications  of  Ameritecb  Corporation,  Transferor,  and  SBC  Communica- 
tions, Inc.,  Transferee,  for  Consent  to  Transfer  Control  of  Corporations  Hold- 
ing Commission  Licenses  and  Lines  Pursuant  to  sections  214  and  310(d)  of 
the  Communications  Act  and  Parts  5,  22,  24,  25,  63,  90,  95  and  101  of  the 
Commission's  Rules  (CC  Docket  No.  98-141). 

Summary:  The  Commission  will  consider  a  Memorandum  Opinion  and  Order 
concerning  applications  for  approval  to  transfer  control  of  licenses  and  lines. 

Title:  Local  Competition  and  Broadband  Reporting. 

Summary:  The  Commission  will  consider  a  Notice  of  Proposed  Rulemaking 
proposing  to  collect  data  atjout  the  development  of  local  telephone  service 
competition  and  the  deployment  of  broadband  sendees  from  telecommuni- 
cations carriers  ar>d  others. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  99-26877  Filed  10-8-99;  4:58  pm] 

BILUNG  CODE  6712-01-M 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting 

agency:  Federal  Election  Commission. 
PREVIOUSLY  ANNOUNCED  DATE  ft  TIME: 
Thursday,  September  30, 1999, 10  a.m., 
meeting  open  to  the  public. 

The  following  item  was  added  to  the 
agenda:  Coordination  Rulemaking. 
DATE  ft  TIME:  Tuesday,  October  19, 1999, 
10  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 
D.C. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

rTEMS  TO  BE  DISCUSSED: 
Compliance  matters  pursuant  to  2 

U.S.C.  437g. 
Audits  conducted  pursuant  to  2  U.S.C. 

437g,  438(b),  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or 

arbitration. 
Internal  personnel  rules  and  procedures 

or  matters  affecting  a  particular 

employee. 
DATE  ft  TIME:  Thursday,  October  21, 1999 
at  10  a.m. 

PLACE:  999  E  Street.  NW.,  Washington, 
DC  (ninth  floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

ITEMS  TO  BE  DISCUSSED: 
Correction  and  Approval  of  Minutes. 


Advisory  Opinion  1999-23:  Arkansas 

Bankers,  Inc.  PAC  by  Ken  D. 

Hammonds. 
Advisory  Opinion  1999-26:  Virginia 

Taxpayers  Party  by  counsel, 

William  J.  Olson. 
Title  26:  Draft  Final  Rules  on  Audit 

Procedures,  Primary  and  General 

Election  "Bright  Line,"  and  Vice 

Presidential  Committees. 
Coordination  Rulemaking  (continued 

from  September  30, 1999). 
OGC  Task  Priority  Recommendations. 
Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  694-1220. 
Mary  W.  Dove, 

Acting  Secretary  of  the  Commission. 

[FR  Doc.  99-27026  Filed  10-12-99;  3:33  pm] 

BILLING  CODE  671S-01-M. 


FEDERAL  MARITIME  COMMISSION 
Notice  Of  Agreement(s)  Hied 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW.,  Room  962.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  203-011678 


Title:  Hambiug-Sued/Crowley 
Cooperative  Service  Contract 
Agreement 

Parties: 
Hamburg-Suedamerikanische 

Dampfschifffahrts-gesellschaft 
-  Eggert  &  Amsinck 
Crowley  American  Transport,  Inc. 

Synopsis:  Under  the  proposed 
agreement,  Crowley  is  assigning  its 
rights  under  certain  service  contracts 
to  Hamburg-Sued.  Further,  the 
agreement  authorizes  the  parties  to 
jointly  negotiate  and  execute  service 
contracts,  and  amend  their  joint 
contracts.  The  agreement  also 
contains  non-compete  provisions  that 
are  related  to  Hamburg-Sued's 
imminent  purchase  of  certain  Crowley 
assets  and  services.  The  parties 
request  expedited  review. 

Agreement  No.:  203-011679 

mle:  ASF/STC  Agreement 

Parties: 
Cosco  Container  Lines  Ltd. 
Evergreen  Marine  Corporation 
Hanjm  Shipping  Co.,  Ltd. 
Hyundai  Merchant  Marine  Co.,  Ltd. 
Kawasaki  Kisen  Kaisha,  Ltd. 
Mitsui  O.S.K.  Lines.  Ltd. 
Nippon  Yusen  Kaisha,  Ltd. 
Yang  Ming  Marine  Transport 
Corporation 

Synopsis:  The  proposed  cooperative 
working  agreement  would  authorize 
the  parties  to  exchange  information 
and  to  reach  non-binding  agreement 
on  both  general  issues  and  economic 
trends  affecting  the  industry,  the 
general  level  of  rates  and  rate  trends, 
and  membership  in  other  agreements 
and  associations,  all  on  a  worldwide 
basis. 
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Dated:  October  8. 1999. 

By  Order  of  the  Federal  Maritime 
Commission. 
Bryant  L.  VanBrakla, 
Secntary. 

[FR  Doc.  99-26796  Filed  10-13-99:  8:45  am] 
MJJNQ  COM  CTM-OI-P 


FEDERAL  MARmilE  COMMISSION 

OoMn  Trwwporlatlon  Intermedtary 
LloenM  AppMcsnts 

Notice  is  hereby  given  that  the 
following  appUcants  have  filed  with  the 
Federal  Maritime  Commission 
^plications  for  licenses  as  Non- Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediaries  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984  as  amended  (46  U.S.C.  app.  1718 
and  46  CFR  part  515). 

Persons  knowing  of  any  reason  why 
any  of  the  following  appUcants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 

Non- Vessel-Operating  Common  Carrier 
Ocean  Transportation  Intermediary 
Applicants: 

DSM  Freight,  Inc.,  280  SW  99  Terrace, 
PfflBibroke  Pines,  FL  33025;  Officers: 
Dawn  Pierce,  President  (Qualiiying 
Individual)  Leslie  Alexander,  Vice 
President  (Qualiiying  Individual) 

Lukini  Shipping  Inc.,  Cargo  Building  80. 
Room  203,  JFX  International  Airport, 
Jamaica,  NY  11430;  Officers:  Miriam 
Y.  Chen,  Director  (Qualifying 
Individual) 

Marine  Logistics  Management,  Inc.,  398 
Mallard  Lane,  Weston,  FL  33327; 
Officers:  Clifford  R.  Johnson, 
Treasurer  (Qualifying  Individual), 
John  L.  Sharko,  President 

Maxx  Express,  Inc.,  917  S.  San  Julian 
Street.  Los  Angeles,  CA  90015; 
Officer:  Sang  Ho  Kim,  President 
(Qualifying  Individual) 

Ordis  Sea  Cargo,  Inc.,  2204  Landmeier 
Road,  Elk  Grove  Village,  IL  60007; 
Officers:  Rolando  T.  Nino,  Vice 
President  of  Operations  (Qualifying 
Individual],  Isidoreo  T.  Santos,  Jr., 
President 

Non- Vessel-Operating  Common  Carrier 
and  Ocean  Freight  Forwarder 
Transportation  Intermediary  Applicants 

JDB  International  Inc.,  780  Apex  Road, 
Sarasotal,  FL  34240;  Officers:  Karen  L. 
Ambrosia,  President  (Qualifying 
Individual),  Richard  Glanz,  Vice 
President 


Ocean  Freight  Forwarders — Ocean 
Transportation  Intermediary  Applicants 

S  K  Logistics,  Inc.,  1040  Sandy  Ridge 
Road,  Doylestown,  PA  18901;  Officer: 
Paul  J.  McGrath.  President  (Qualifying 
Individual) 

Dated:  October  8. 1999. 
Bryant  L.  VanBrakte, 
Secretaiy. 
(FR  Doc.  99-26798  Filed  10-13-99;  8:45  am] 

MLLMQ  COOE  S730-01-P 

FEDERAL  MARITIME  COMMISSION 
[Dodnt  No.  9»-18] 

StalHon  Cargo,  Inc.— Possible 
VIotalions  of  Sections  10(eX1)  and 
10(bX1)  of  the  Shipping  Act  of  19M: 
Notice  of  Investigirtlon 

Notice  is  given  that  the  Commission, 
on  October  5, 1999,  served  an  Order  of 
Investigation  and  Hearing  on  Stallion 
Cargo,  Inc.  ("Stallion"),  a  tariffed  and 
bonded  non-vessel  operating  common 
carrier  ("NVOCC").  The  Order  institutes 
a  formal  investigation  to  determine 
whether  Stallion  violated  sections 
10(a)(1)  and  10(b)(1)  of  the  Shipping  Act 
of  1984,  46  U.S.C.  App.  Sections 
1709(a)(1)  and  (b)(l],  by  knowingly  and 
willfully  obtaining  transportation  at  less 
than  the  rates  and  charges  otherwise 
applicable  through  misdescription  of 
the  commodities  actually  shipped,  and 
charging,  demanding,  collecting  or 
receiving  less  or  different  compensation 
for  the  transportation  of  property  than 
the  rates  and  charges  shown  in  its 
NVOCC  tariff.  Should  violations  be 
found,  the  proceeding  will  determine 
whether  to  impose  civil  penalties, 
suspend  Stallion's  tariff,  suspend  or 
revoke  its  license,  and  issue  a  cease  and 
desist  order.  The  full  text  of  the  Order 
may  be  viewed  on  the  Commission's 
home  page  at  www.finc.gov,  or  at  the 
Office  of  the  Secretary,  Room  1046,  800 
N.  Capitol  Street,  NW.  Washington,  DC. 
Any  peraon  may  file  a  petition  for  leave 
to  intervene  in  accordance  with  46  CFR 
502.72. 

Bryant  L.  VanBrakle, 
Secretary. 
[FR  Doc.  99-26715  Filed  10-13-99;  8:45  am] 

BHXING  COOE  6730-01-P 


FEDERAL  RESERVE  SYSTEM 

Cliange  In  Bank  Control  Noticee; 
Acquieltions  of  Shares  of  Bank*  or 
Bank  HoMIng  Companiee 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and  § 


225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  foctors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Govemora. 
Interested  peraons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  October 
27. 1999. 

A.  Federal  Reaerve  Bank  of  Chicago 
(Philip  Jackson.  Applications  Officer) 
230  South  LaSalle  Street.  Chicago. 
Illinois  60690-1413: 

1 .  Jeffrey  Martin  Dinklage,  Wisnm. 
Nebraska;  to  acquire  additional  voting 
shares  of  D  &  H  Investments 
Corporation,  Cherokee,  Iowa,  and 
thereby  indirectly  acquire  Valley  Bank  & 
Trust,  Cherokee,  Iowa. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  7, 1999. 

Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  99-26746  Filed  10-13-99;  8:45  am] 

BIUJNQ  COOE  621»-01-F 


FEDERAL  RESERVE  SYSTEM 

Formatlona  of,  AcquiaitkMie  by,  and 
Mergers  of  Bank  HoWing  Companiee 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (1 2  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownerahip  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanJdng  companies 
ovtrned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  ihe  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  ff  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
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(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  5, 
1999. 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  NorthStar  Bancshares,  Inc., 
Estherville,  Iowa;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  NorthStar 
Bank,  Estherville,  Iowa. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (JoAnne  F.  Lewellen, 
Assistant  Vice  President)  90  Hennepin 
Avenue,  P.O.  Box  291,  Minneapolis, 
Minnesota  55480-0291: 

1.  State  Bank  ofCokato  Employee 
Stock  Ownership  Plan  and  Trust,  and 
State  Bank  ofCokato  Employee  Stock 
Ownership  Plan  and  Trust  U,  Cokato, 
Minnesota;  to  become  bank  holding 
companies  by  collectively  acquiring 
49.94  percent  of  the  voting  shares  of 
Cokato  Bancshares,  Inc.,  Cokato, 
Minnesota,  and  thereby  indirectly 
acquire  State  Bank  of  Cokato,  Cokato, 
Minnesota. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Graff  Family,  Inc.,  McCook, 
Nebraska;  to  become  a  bank  holding 
company  by  acquiring  80  percent  of  the 
voting  shares  of  McCook  National 
Company,  McCook,  Nebraska;  and 
thereby  indirectly  acquire  McCook 
National  Bank,  McCook,  Nebraska. 

In  connection  with  this  application, 
AppUcant  also  has  applied  to  acquire 
through  McCook  National  Company, 
McCook,  Nebraska,  an  18.75  percent 
equity  interest  in  Maplewood 
Apartments,  L.L.C.,  McCook,  Nebraska, 
and  thereby  engage  in  commimity 
development  activities,  pursuant  to  § 
225.28(b)(12)(i)  of  Regulation  Y. 
McCook  National  Company  has  applied 
to  retain  this  interest. 

2.  Team  Financial,  Inc.  ESOP;  Team 
Financial,  Inc.;  and  Team  Financial 
Acquisition  Subsidiary,  Inc.,  all  of 
Paola,  Kansas;  to  acquire  100  percent  of 
the  voting  shares  of  ComBankshares, 
Inc.,  Prairie  Village,  Kansas,  and  thereby 
indirectly  acquire  Community  Bank, 
Chapman,  Kansas. 

D.  Federal  Reserve  Bank  of  DaUas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 


1 .  The  Employee  Stock  Ownership 
Plan  and  Trust  of  First  Grayson 
Bancshares,  Inc.,  Celeste,  Texas;  to 
become  a  bank  holding  company  by 
acquiring  31  percent  of  the  voting  shares 
of  First  Grayson  Bancshares,  Inc.,  Waco, 
Texas,  and  thereby  indirectly  acquire 
Security  Bank,  Whitesboro,  Texas. 

E.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Manager 
of  Analytical  Support,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  Pacific  Crest  Capital,  Inc.,  Agoura 
Hills,  California;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Pacific 
Crest  Bank,  Agoura  Hills,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  7, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-26747  Filed  10-13-99;  8:45  am] 
BOimG  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  11:00  a.m.,  Monday, 
October  18, 1999. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  NW.  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
Usts  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 


Dated:  October  8. 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  99-26878  Filed  10-8-99;  4:55  p.m.] 
BILUNQ  CODE  6210-01-l> 


FEDERAL  TRADE  COMMISSION 
[File  fto.  982-3107] 

Shell  Oil  Company,  et  at.;  Anaiysia  To 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  imfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Ccnnments  must  be  received  on 
or  before  December  13, 1999. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159,  600  Pennsylvania,  Ave.,  NW, 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT:  C. 
Lee  Peeler  or  Michael  Dershowitz,  FTC/ 
S-4002.  600  Pennsylvania.  Ave..  NW, 
Washington,  DC  20580.  (202)  326-3090 
or  326-3158. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final  - 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  September  15, 1999).  on 
the  World  Wide  Web,  at  "http:// 
www.flc.gov/os/actions97.htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room.  Room  H- 
130,  600  Pennsylvania  Avenue,  NW, 
Washington,  DC  20580,  either  in  person 
or  by  calling  (202)  326-3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
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Secretary,  Room  159,  600  Pennsylvania. 
Ave..  NfW.  Washington,  DC  20580.  Two 
paper  copies  of  each  comment  should 
be  filed,  and  should  be  accompanied,  if 
possible,  by  3V2  inch  diskette  containing 
an  electronic  copy  of  the  comment. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
section  4.9{b){6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  consent  order 
from  respondents  Shell  Oil  Company 
and  Shell  Chemical  Company 
(collectively.  "Shell"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days -for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

Shell  has  manufactured,  tested, 
advertised,  and  sold  gasoline  additives 
to  its  trade  customers  for  inclusion  in 
aftermarket  fuel  system  treatment 
products  that  they,  in  turn,  sold  to  the 
public.  The  Commission's  proposed 
complaint  alleges  that  by  providing  its 
trade  customers  with  allegedly 
deceptive  advertising  and  promotional 
materials,  as  well  as  with  making 
allegedly  false  or  misleading 
representations  to  them  about  test  data, 
Shell  provided  the  means  and 
instrumentalities  to  its  trade  customers 
to  deceive  the  public.  The  Commission's 
proposed  complaint  alleges  the  Shell 
made  unsubstantiated  representations 
that  Shell  gasoline  additives 
significantly  improve  engine  power  and 
acceleration  in  motor  vehicles  generally. 
The  complaint  also  challenges  as 
unsubstantiated  the  representations  that 
Shell  gasoline  additives  are  superior  to 
other  fuel  system  additives  in  improving 
engine  power  and  acceleration.  Ilie 
complaint  also  challenges  as  false  or 
misleading  Shell's  representations  that 
scientific  tests  prove  that  Shell  gasoline 
additives  (a)  significantly  improve 
engine  power  and  acceleration,  and  (b) 
are  superior  to  other  fuel  system 
treatments  in  improving  engine  power 
and  acceleration. 

Furthermore,  the  proposed  complaint 
alleges  that  in  reporting  test  results  to  its 
trade  customers  in  regard  to  tests  Shell 
conducted  on  its  additives  and  in  regard 


to  tests  Shell  conducted  on  its 
customer's  aftermarket  fuel  additive 
products  which  contained  Shell's 
additives,  Shell  made  false  or 
misleading  representations  that  such 
test  results  (a)  constitute  scientific  proof 
that  Shell  gasoline  additives  and  its 
customer's  products  that  contain  Shell 
additives,  significantly  improve  engine 
power  and  acceleration,  and  (b) 
constitute  scientific  proof  that  Shell 
gasoline  additives,  and  its  customers 
products  that  contain  Shell  additives, 
are  superior  to  other  fuel  system 
additives  in  improving  engine  power 
and  acceleration. 

The  proposed  consent  order  contains 
provisions  designed  to  prevent 
respondents  from  engaging  in  similar 
acts  and  practices  in  the  future. 

Part  I  of  the  proposed  order  prohibits 
respondents  claiming  that  any  of  their 
fuel  additive  products  or  ingredients 
improves  power  or  acceleration,  or  is 
superior  to  other  products  in  this  regard, 
imless  the  claim  is  substantiated  by 
competent  and  reliable  scientific 
evidence.  It  also  requires  respondents  to 
have  substantiation  for  any 
representation  concerning  the 
performance,  benefits,  efficacy, 
attributes  or  use  of  any  fuel  additive 
product  or  ingredient. 

Part  n  of  the  proposed  order  prohibits 
respondents  from  misrepresenting  the 
existence,  contents,  validity,  results, 
conclusion,  or  interpretations  of  any 
test,  study  or  research  done  on  any  fuel 
additive  product  or  ingredient. 

Part  in  of  the  proposed  order  requires 
respondents  to  mail  copies  of  the 
Commission's  complaint  and  order  to 
each  trade  customer  that  purchased  the 
fuel  additive  product  or  ingredient 
involved  in  this  matter. 

Part  IV  of  the  proposed  order  requires 
respondents  to  maintain  copies  of  all 
materials  relied  upon  in  msddng  any 
representation  covered  by  this  order. 

Part  V  of  the  proposed  order  requires 
respondents  to  distribute  copies  of  the 
order  to  its  operating  divisions  and  to 
various  officers,  agents  and  employees 
of  respondents. 

Part  VI  of  the  proposed  order  requires 
respondents  to  notify  the  Commission  of 
any  changes  in  corporate  structiu^  that 
might  affect  compliance  with  the  order. 

Part  VII  of  the  proposed  order  requires 
respondents  to  file  with  the  Commission 
one  or  more  reports  detailing 
compliance  with  the  order. 

Part  Vin  of  the  proposed  order  is  a 
"sunset"  provision,  dictating  that  the 
order  will  terminate  twentj'  years  from 
the  date  it  is  issued  or  twenty  years  after 
a  complaint  is  filed  in  federal  court,  by 
either  the  United  States  or  the  FTC, 
alleging  any  violation  of  the  order. 


The  piirpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

By  direction  of  the  Commission. 
Benlamin  I.  Bennan, 
Acting  Secretary. 

[PR  Doc.  99-26843  Filed  10-13-99;  8:45  am) 
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FEDERAL  TRADE  COMMISSION 
[File  No.  981  0030] 

Ceridian  Corporation;  Anaiyala  To  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTKM:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  setUes  alleged  violations  of 
federal  law  prohibiting  unfeir  or 
deceptive  acts  or  practices  or  imfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — ^that  would  settie  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  December  13, 1999. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  600  Pennsylvania  Ave.,  NW, 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Moiseyev,  FTC/S-2308,  600 
Pennsylvania  Ave.,  NW,  Washington. 
DC  20580.  (202)  326-2682. 
SUPPt.EMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  section  2.34  of  the  Conmiission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  September  29, 1999),  on 
the  World  Wide  Web,  at  "http:// 
www.ftc.gov/os/actions97.htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  H- 
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130,  600  Pennsylvania  Avenue,  NW, 
Washington,  DC  20580,  either  in  person 
or  by  calling  (202)  326-3627. 

Public  conunent  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary,  Room  159,  600  Pennsylvania, 
Ave.,  NW,  Washington,  DC  20580.  Two 
paper  copies  of  each  comment  should 
be  filed,  and  should  be  accompanied,  if 
possible,  by  a  3V2  inch  diskette 
containing  an  electronic  copy  of  the 
comment.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (26 
CFR  4.9(b)(6)(ii». 

Anal3r8is  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission 
("Commission")  has  accepted,  subject  to 
public  comment,  an  agreement 
containing  a  proposed  Consent  Order 
from  Ceridian  Corporation  ("Ceridian"), 
which  is  designed  to  remedy  the 
anticompetitive  effects  resulting  from 
Ceridian's  acquisitions  of  NTS 
Corporation  and  Trendar  Corporation. 
Under  the  terms  of  the  agreement, 
Ceridian  will  grant  licenses  to  providers 
of  truck  stop  fuel  desk  automation 
systems  to  process  transactions 
originated  by  Ceridian's  fleet  cards,  and 
will  grant  licenses  to  fleet  card  issuers 
to  have  their  cards  processed  through 
Ceridian's  Trendar  fuel  desk  automation 
system. 

The  proposed  Consent  Order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
proposed  Consent  Order  and  the 
comments  received,  and  will  decide 
whether  it  should  withdraw  from  the 
proposed  Consent  Order  or  make  final 
the  proposed  Order. 

Pursuant  to  an  asset  exchange 
agreement  executed  in  January,  1998, 
Ceridian,  through  its  .wholly  owned 
subsidiary  Comdata  Network,  Inc. 
("Comdata"),  acquired  substantially  all 
of  the  assets  of  NTS.  In  March,  1995, 
Comdata  Holdings  Corporation,  a 
subsidiary  of  Ceridian,  acquired  Trendar 
Corporation.  Because  the  price  of 
Trendar  was  below  $15  million,  it  was 
not  reportable  under  the  Hart-Scott- 
Rodino  Antitrust  Improvements  Act. 
The  proposed  Complaint  alleges  that 
these  two  acquisitions  violated  Section 
7  of  the  Clayton  Act,  as  amended,  15 
U.S.C.  18,  and  Section  5  of  the  Federal 
Trade  Commission  Act,  as  amended,  15 
U.S.C.  45,  in  the  market  for  the 


provision  of  fleet  card  services  to  over- 
the-road  trucking  companies  and  the 
market  for  truck  stop  fuel  desk 
automation  systems. 

Fleet  Card  Services  for  Over-the-Road 
Trucking  Companies 

The  services  provided  by  fleet  card 
issuers  are  of  critical  importance  to 
over-the-road  trucking  companies.  Fleet 
cards  physically  resemble  traditional 
credit  cards  in  that  they  are  plastic 
laminated  cards  with  embossed 
numbers  on  the  front  and  a  magnetic 
stripe  on  the  back.  Fleet  cards  are 
similar  to  traditional  credit  cards  in  that 
they  provide  a  means  by  which 
cardholders  can  make  purchases  at 
retail  locations  that  accept  the  card. 
Fleet  cards  issued  on  behalf  of  trucking 
companies  provide  additional  services 
that  go  beyond  the  capabilities  of 
traditional  credit  cards,  allowing 
trucking  companies  to  control  the  type, 
volume  and  frequency  of  their  drivers' 
purchases,  and  capture  important 
information  relating  to  the  transactions, 
such  as  drivers'  odometer  readings  and 
vehicle  identification  numbers.  Because 
of  the  specialized  features  of  these  fleet 
cards,  traditional  credit  cards  and  other 
types  of  fleet  cards  are  not  acceptable 
substitutes.  Comdata  is  the  largest 
provider  of  fleet  card  services  to  over- 
the-road  trucking  companies  in  the 
United  States.  At  the  time  Ceridian 
acquired  NTS,  NTS  and  Comdata  were 
substantial,  actual  competitors  in  that 
market. 

Fuel  Purchase  Desk  Automation 
Systems 

Fuel  purchase  desk  automation 
systems  are  the  means  by  which  most 
truck  stops  process  fleet  card 
transactions.  Fuel  purchase  desk 
automation  systems  used  by  truck  stops 
can  process  multiple  card  issuers'  fleet 
cards  with  a  single  device,  thereby 
minimizing  the  physical  space  truck 
stops  must  allocate  to  point  of  sale 
("POS")  equipment  and  the  training 
required  for  fuel  purchase  desk 
attendants.  Such  systems  report 
transactions  data  and  other  information 
to  the  fleet  card  issuer,  process  the 
approval  or  rejections  of  requested 
transactions,  .and  interface  with  fueling 
pirnips.  Comdata's  fuel  purchase  desk 
automation  system,  Trendar,  is  the 
dominant  means  by  which  truck  stops 
process  fleet  card  transactions. 

Fleet  cards  and  fuel  purchase  desk 
automation  systems  are  complementary 
products,  and  both  products  exhibit 
strong  network  effects.  Demand  for  a 
fleet  card  rises  with  the  number  of  truck 
stops  that  accept  the  card,  which  in  turn 
depends  on  the  nimiber  of  fuel  purchase 


desk  automation  systems  that  accept  the 
card.  Similarly,  demand  for  a  fuel 
purchase  desk  automation  system  rises 
with  the  number  of  fleet  cards  that  can 
use  the  system.  Effective  entry  into 
either  market  alleged  in  the  complaint 
would  be  difficult,  time  consuming  and 
unlikely  to  be  successful  without  access 
to  a  substantial  portion  of  the  other 
market. 

Effects  of  the  Acquisitions 

The  acquisitions  of  NTS  and  Trendar 
resulted  in  Comdata's  having  a 
dominant  position  in  both  the  fleet  card 
services  market  and  the  fuel  purchase 
desk  automation  systems  market.  In 
addition,  the  acquisitions  raised  barriers 
to  entry  in  both  markets,  because 
effective  entry  into  either  market  now 
requires  Comdata's  acquiescence.  In  the 
absence  of  the  two  acquisitions, 
Comdata  would  have  had  strong 
incentives  to  ensure  that  its  fleet  card 
was  accepted  on  as  many  fuel  purchase 
desk  automation  systems  as  possible, 
and  Trendar  would  have  maximized  its 
value  by  accepting  as  many  fleet  cards 
as  possible,  and  Trendar  would  have 
maximized  its  value  by  accepting  as 
many  fleet  cards  as  possible.  With  the 
acquisitions,  however,  these  incentives  - 
became  skewed:  Comdata  now  must 
consider  the  impact  on  its  Trendar 
system  of  allowing  a  competing  fuel 
purchase  desk  automation  system  to 
process  its  card,  and  the  impact  on  its 
fleet  card  business  of  allowing  a  rival 
fleet  card  to  be  processed  on  the 
Trendar  system. 

The  market  for  the  provision  of  fleet 
card  services  for  over-the-road  trucking 
companies  is  highly  concentrated. 
Comdata  controls  the  majority  of  that 
market  and,  with  its  acquisition  of  NTS, 
is  more  than  five  times  larger  than  its 
nearest  competitor.  At  the  time  of  its 
acquisition,  NTS  was  Comdata's  closest 
competitor  in  the  market  for  fleet  card 
services  for  over-the-road  trucking 
companies.  The  market  for  fuel 
purchase  desk  automation  systems  is 
also  highly  concentrated.  At  the  time  of 
its  acquisition  by  Comdata,  Trendar  was 
the  leading  supplier  of  truck  stop  fuel 
purchase  desk  automation  systems  in 
the  United  States.  Trendar  remains  the 
nation's  leading  supplier  of  truck  stop 
fuel  purchase  desk  automation  systems. 

Ceridian's  acquisitions  of  NTS  and 
Trendar  have  given  Comdata  the  power 
to  control  new  entry  into,  and 
expansion  by  incumbent  providers  in, 
both  the  market  for  the  provision  of  fleet 
card  services  to  over-the-road  trucking 
companies  and  the  market  for  truck  stop 
fuel  purchase  desk  automation  systems. 
By  acquiring  Trendar,  Comdata  gained 
control  of  the  predominant  means  by 
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which  fleet  cards  are  processed  by  truck 
stops.  Comdata  therefore  has  the  abiUty 
to  preclude  or  delay  new  entry  into  the 
fleet  card  market,  and  to  discipline  or 
disadvantage  new  entrants  or  incumbent 
providers  of  fleet  cards  who  seek  to 
compete  effectively  with  Comdata,  by 
denying  them  access  to  Trendar's  POS 
system  or  by  granting  access  only  on 
discriminatory  terms.  The  investigation 
revealed  evidence  that  Comdata  has 
delayed  or  denied  some  fleet  card 
competitors  access  to  Trendar  and 
Comdata  has  increased  the  fees  to  other 
firms  for  Trendar  access.  Similarly,  by 
acquiring  NTS,  Comdata  enhanced  its 
control  over  the  means  by  which  over- 
the-road  trucking  companies  purchase 
fuel. 

In  addition,  both  acquisitions 
increased  the  difficulty  of  entry  into  the 
fuel  purchase  desk  automated  system 
market.  Comdata  can  defend  Trendar's 
dominant  position  in  that  market  by 
denying  new  entrants  access  to  the  fleet 
card  protocols  needed  to  process 
Comdata  and  NTS  cards,  or  by  granting 
access  only  on  discriminatory  terms. 
The  investigation  revealed  evidence  that 
Comdata  has  sought  to  impede  entry. 
Given  Comdata's  dominance  in  the  fleet 
card  market,  truck  stop  operators  are 
unlikely  to  accept  a  POS  system  that 
cannot  process  Comdata's  fleet  cards. 
Because  of  the  complementary  nature  of 
the  fleet  card  and  fuel  purchase  desk 
automation  systems  products,  a  new 
entrant  that  is  imable  to  secure  access  to 
Comdata's  products  would  have  to  enter 
both  markets  simultaneously.  Such 
entry  would  be  time  consuming  and 
costly,  and  is  much  less  likely  to  be 
successful. 

riie  Proposed  Consent  Order 

While  litigation  with  a  goal  of  forcing 
the  divestiture  of  NTS  and  Trendar  was 
an  alternative  considered  by  the 
Commission,  the  proposed  Consent 
Order  effectively  remedies  the 
competitive  effects  of  the  two 
acqviisitions  without  the  delay  and 
expenditure  of  resources  that  would  be 
inciirred  with  litigation.  The  proposed 
Consent  Order  requires  Ceridian  to  grant 
fleet  card  issuers  access  to  Comdata's 
Trendar  fuel  purchase  desk  automation 
system,  and  to  grant  fuel  purchase  desk 
automation  systems  suppliers  the  right 
to  process  Comdata's  fleet  cards.  While 
access  to  the  Trendar  network  and  the 
NTS  card  could  also  have  been 
accomplished  through  divestiture,  the 
Commission  concluded  that  divestiture 
was  not  necessary  to  resolve  the 
competitive  concerns  raised  by  the  two 
transactions,  in  part  because  numerous 
firms  have  indicated  that  they  intend  to 
take  advantage  of  the  terms  of  the 


proposed  Consent  Order  to  enter  or 
expand  their  presence  in  the  two 
markets. 

In  order  to  remedy  the  concerns  in  the 
fleet  card  services  market,  the  Consent 
Order  requires  Comdata,  for  a  period  of 
three  years,  to  grant  a  ten-year  license  to 
effect  transactions  on  the  "Trendar 
system  to  any  company  providing,  or 
seeking  to  provide,  fleet  card  services. 
The  order  requires  Comdata  to  refer  any 
requests  for  such  a  license  to  a  third- 
party  developer  approved  by  the 
Commission,  that  will  perform  all 
programming  or  other  services 
necessary  to  enable  the  licensee  to 
process  transactions  on  the  Trendar 
system.  Once  such  programming 
services  are  completed  by  the  third- 
party  developer,  Comdata  is  required  to 
promptly  disseminate  the  software  to  all 
truck  stops  on  the  Trendar  network. 
Comdata  is  further  required  to  provide 
licensees  with  equal  access  to  any 
upgraded  or  modifications  to  the 
Trendar  system,  and  is  prohibited  from 
basing  euiy  transaction  fees  charged  to 
truck  stops  for  processing  the  Comdata 
card,  as  well  as  access  to  the  Comdata 
card,  on  whether  such  truck  stops 
accept  any  other  firm's  fleet  cards. 

In  order  to  remedy  concerns  in  the 
fuel  purchase  desk  automation  systems 
market,  the  Consent  Order  requires 
Comdata,  for  a  period  of  three  years,  to 
grant  a  ten-year  license  to  all  incumbent 
suppliers  of  fuel  piuchase  desk 
automation  systems,  and  to  the  first 
three  new  system  providers  that  request 
a  license.  The  license  awarded  to  new 
system  providers  shall  be  transferable, 
ensuring  that  if  a  better  positioned 
entrant  emerges  in  the  future,  it  will  be 
able  to  acquire  a  license. 

In  order  to  qualify  for  a  license,  new 
system  providers  must  meet  certain 
established  criteria.  Under  the  Consent 
Order,  Comdata  is  reqiured  to  promptly 
provide  all  licensees  with  all 
information  or  assistance  necessary  to 
enable  the  licensee  to  effect  Comdata 
card  transactions  in  a  manner 
comparable  to  the  way  in  which  those 
transactions  are  processed  on  the 
Trendar  system.  The  Order  permits 
Comdata  to  certify  that  a  licensee's 
system  is  capable  of  processing  Comdata 
card  transactions  using  criteria  set  forth 
in  the  Consent  Order,  and,  if  Comdata 
denies  such  certification,  it  must 
provide  a  compete  enumeration  for  the 
reasons  for  such  denial.  The  Order 
further  requires  Comdata  to  grant 
licensees  complete  and  equal  access  to 
all  Comdata  card  functions,  upgrades 
and  new  developments.  Finally,  the 
Order  provides  that  Comdata  may  not 
discriminate  against  any  supplier  of  fuel 
purchase  desk  automation  systems  by 


charging  transaction  fees  to  truck  stops 
that  are  based  on  which  fuel  purchase 
desk  automation  system  the  truck  stop 
uses. 

The  Consent  Order  contains 
additional  provisions  that  are  designed 
to  prevent  the  flow  of  confidential 
information  obtained  from  Comdata's 
competitors  between  Comdata's  fleet 
card  and  fuel  pim±ase  desk  automation 
system  businesses.  Under  the  Order, 
Comdata  is  prohibited  from  providing 
any  non-public  information  obtained 
from  fuel  purchase  desk  automation 
system  providers  to  its  Trendar 
business.  Likewise,  the  Order  prohibits 
Comdata  from  providing  any  non-public 
information  obtained  from  fleet  card 
issuers  to  its  Comdata  card  business. 

In  order  to  ensure  Comdata's 
compliance  with  the  terms  of  the  Order, 
the  Commission  is  allowed  to  appoint  a 
trustee  to  monitor  any  disputes,  claims 
or  controversies  arising  under  the  Order. 
The  order  specifically  permits  the 
monitor-trustee  to  prepare  a  report  for 
the  Commission  relating  to  any  failure 
by  Comdata  to  certify  either  a  fuel 
purchase  desk  automation  system  or  a 
new  fleet  card  and  any  failure  by  the 
third-party  developer  to  provide 
programming  and  certification  services 
to  fleet  card  issuers  in  a  timely  manner. 
The  trustee  is  also  permitted,  where 
appropriate,  to  report  to  the 
Conunission  regarding  Ceridian's 
compliance  widi  the  Order. 

The  piirpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  Order  or  to 
modify  their  terms  in  any  way. 

By  direction  of  the  Commission. 
Beniamin  I.  Herman, 
Acting  Secretary. 

[FR  Doc.  99-26845  Filed  10-13-99;  8:45  ami 
BHUNQ  CODE  a7S(Mn-« 


FEDERAL  TRADE  COMMISSION 
[HI*  No.  982  304ei 

Conopco,  Inc;  Analysis  To  Aid  Public 
Comment 

agency:  Federal  Trade  Conunission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
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consent  order — embodied  in  the  consent 
agreement — ^that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  December  13,  1999. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  600  Pennsylvania  Ave.,  NW, 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Badger,  Kerry  O'Brien  or  Matthew 
Gold,  Federal  Trade  Commission, 
Western  Regional  Office,  901  Market  St., 
Suite  570,  San  Francisco,  CA  94103. 
(415)  356-5270. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  September  15, 1999),  on 
the  World  Wide  Web,  at  "htt;:// 
www.ftc.gov/os/actions97.htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  H- 
130,  600  Pennsylvania  Avenue,  NW, 
Washington,  DC  20580,  either  in  person 
or  by  calliQg  (202)  326-3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary,  Room  159,  600  Pennsylvania 
Ave.,  NW,  Washington,  DC  20580.  Two 
paper  copies  of  each  comment  should 
be  filed,  and  should  be  accompanied,  if 
possible,  by  a  3V2  inch  diskette 
containing  an  electronic  copy  of  the 
comment.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  section  4.9(b)(6)(ii)  of 
the  Commission's  RiUes  of  Practice  (16 
CFR  4.9(b)(6)(u)). 

Analjrsis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  filial 
approval,  to  a  proposed  consent  order 
from  Conopco,  Inc.  ("Conopco"). 
Through  its  numerous  divisions,  such  as 
Unilever  Home  &  Persona]  Care  USA, 
Conopco  manufactures  and  markets  a 
large  line  of  home  and  personal  care 
products. 


The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  the  reception  of  comments 
by  interested  persons.  Comments 
received  during  this  period  will  become 
part  of  the  public  record.  After  sixty  (60) 
days,  the  Commission  will  again  review 
the  agreement  and  any  comments 
received  and  will  decide  whether  it 
should  withdraw  from  the  agreement 
and  take  other  appropriate  action  or 
make  final  the  agreement's  proposed 
order. 

This  matter  has  focused  on  Conopco's 
advertisements  for  Vaseline  Brand 
Intensive  Care  Antibacterial  Hand 
Lotion  ("VOCAL").  The  Commission's 
complaint  challenges  claims  made  in 
television,  print,  and  product  label 
advertisements.  Specifically,  the 
complaint  alleges  that  Conopco  lacked 
substantiation  for  its  claims  that  VICAL: 
(1)  Stops  germs  on  hands  longer  than 
washing  alone;  (2)  Provides  continuous 
protection  from  germs  for  hours;  and  (3) 
Is  effective  against  disease-causing 
germs,  such  as  cold  and  flu  viruses. 
According  to  the  complaint,  while 
VICAL  can  reduce  the  number  of  germs 
on  a  user's  hands,  the  degree  and 
duration  of  germ  protection  have  not 
been  scientifically  established.  Also, 
according  to  the  complaint,  VICAL  has 
not  been  proven  effective  against  many 
disease-causing  germs,  including  cold 
and  flu  viruses,  which  are  the  cause  of 
the  most  common  diseases  suffered  by 
consimiers. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondent  from  engaging  in  similar 
acts  and  practices  in  the  future.  Part  I  of 
the  proposed  order  would  require  that 
Conopco  possess  and  rely  upon 
competent  and  reliable  scientific 
evidence  for  any  claim  that  VICAL  or 
any  other  antimicrobial  product:  (1)  Is 
as  effective  as,  or  is  more  effective  than, 
washing  alone  in  protecting  users 
against  germs;  (2)  has  a  continuous 
effect  against  germs;  (3)  has  any  effect 
on  any  specific  germ;  and  (4)  treats, 
cures,  alleviates  the  symptoms  of, 
prevents,  or  reduces  the  risk  of 
developing  any  disease  or  disorder, 
such  as  colds,  allergies,  influenza,  or 
food-borne  illnesses.  As  set  out  in  Part 
in  of  the  proposed  order.  Part  I  will  not 
apply  to  any  product  sold  or  distributed 
to  consumers  by  third  parties  imder 
private  labeling  agreements  with 
Conopco  provided,  Conopco  does  not 
participate  in  any  manner  in  the 
funding,  preparation  or  dissemination  of 
the  product's  advertising. 

Part  n  of  the  proposed  order  contains 
language  permitting  Conopco  to  make 
drug  claims  that  have  been  approved  by 


the  FDA  pursuant  to  either  a  new  drug 
application  or  a  tentative  final  or  final 
standard. 

The  proposed  order  requires  Conopco 
to  maintain  materials  relied  upon  to 
substantiate  claims  covered  by  the 
order;  to  provide  a  copy  of  the  consent 
agreement  to  all  employees  or 
representatives  with  duties  affecting 
compliance  with  the  terms  of  the  order, 
to  notify  the  Commission  of  any  changes 
in  corporate  structiire  that  might  affect 
compliance  with  the  order;  and  to  file 
one  or  more  reports  detailing 
compliance  with  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order,  or  to 
modify  in  any  way  their  terms. 

By  direction  of  the  Commission. 
Benlamin  I.  Berman, 
Acting  Secretary. 
[FR  Doc.  99-26844  Filed  10-13-99;  8:45  am] 

nUJNOCOOE  S7S>-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Statement  of  Organization,  Functions 
and  Delegations  of  Authority;  Program 
Support  Center 

Part  P  (Program  Support  Center)  of  the 
Statement  of  Organization,  Functions 
and  Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (HHS),  (60  FR  51480,  October 
2, 1995  as  amended  most  recently  at  64 
FR  34809,  June  29, 1999)  is  amended  to 
reflect  changes  in  Chapter  PA  within 
Part  P,  Program  Support  Center  (PSC), 
HHS.  The  PSC  is  reorganizing  to 
consolidate  and  streamline  functions 
within  the  Office  of  the  Director.  The 
Office  of  Management  Operations  is 
being  abolished  and  its  functions  are 
being  realigned  within  the  Office  of 
Marketing,  the  Office  of  Budget  and 
Management  (formerly  the  Office  of 
Budget  and  Finance),  and  the 
Immediate  Office  of  the  Director. 

Program  Support  Center 

Under  Part  P,  Section  P-20, 
Functions,  change  the  following: 

Under  Chapter  PA.  Office  of  the 
Director  (PA),  retitle  the  Office  of  Budget 
and  Finance  (PA2)  as  the  Office  of 
Budget  and  Management  (PAB).  Add 
the  foUowdng  new  items  after  item  (10): 
"(11)  Develops,  coordinates,  and 
implements  policies,  standards,  and 
procedures  governing  the 
administration  of  the  PSC  delegations  of 
authority;  (12)  Develops,  coordinates. 
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and  implements  policies,  standards,  and 
procedures  governing  the  establishment 
and  maintenance  of  effective 
organizational  structures  and  functional 
alignments  within  the  PSC;  (13) 
Administers  the  Standard 
Administrative  Code  (SAC)  system  for 
the  PSC;  (14)  Monitors,  evaluates,  and 
controls  the  preparation  of  PSC 
responses  and  proposed  HHS  responses 
to  PSC-related  OIG  reports  (including 
internal  reviews,  analyses  and 
inspections,  and  investigations);  and 
(15)  Coordinates  the  implementation  of 
the  Government  Performance  and 
Results  Act  within  the  PSC." 

Under  the  heading.  Office  of 
Mcaketing  (PAC)  (formerly  PA3)  add  the 
following  new  items  after  item  (4):  "(5) 
Coordinates  and  implements  HHS 
policies  and  procedures  regarding  the 
Privacy  Act  of  1974,  Freedom  of 
Information  Act,  and  the  Paperwork 
Reduction  Act  of  1995  for  the  PSC;  and 
(6)  Coordinates  the  PSC-wide  policy  and 
procedures  system  utilizing  the  PSC 
Intranet." 

Delete  the  title  and  functional 
statement  for  the  Office  of  Management 
Operations  (PAS)  in  its  entirety. 

Dated:  October  1, 1999. 
Lynnda  M.  Regan, 

Director,  Program  Support  Center. 

[FR  Doc.  99-26718  FUed  10-13-99;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30OAY-03-00] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  pubUshes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (0MB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  GXI  Reports  Clearance 
Officer  at  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer;  Himian 
Resources  and  Housiog  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project 

1.  An  Evaluation  of  Targeted  Health 
Communication  Messages:  Folic  Acid 
and  Neural  Tube  Defects— NEW— 
National  Center  for  Environmental 
Health  (NCEH).  The  Division  of  Birth 
Defects  and  Pediatric  Genetics,  National 
Center  for  Environmental  Health,  CDC, 
launched  a  national  education  campaign 
in  January  1999  to  increase  women's 
knowledge  about  neural  tube  birth 


defects  (NTDs)  and  the  beneBcial  role 
folic  acid,  a  B  vitamin,  plays  in  the 
prevention  of  NTDs.  Studies  show  that 
a  50  to  70  percent  reduction  in  the  risk 
of  neural  tube  birth  defects  is  possible 
if  all  women  capable  of  becoming 
pregnant  consimie  400  micrograms  of 
folic  acid  daily  both  prior  to  and  d\iring 
early  pregnancy. 

CDC  and  the  March  of  Dimes  Birth 
Defects  Foundation  developed  health 
communication  media  messages  and 
educational  materials  targeted  to  health 
care  providers,  as  well  as  to  English  and 
Spanish-speaking  women.  These  media 
messages  and  educational  materials 
consist  of  television  and  radio  public 
service  annoimcements  (PSA), 
brochures  and  resource  manuals. 

Information  about  women's  exposiire 
to  media  messages  and  educational 
materials  on  folic  acid  information  will 
be  collected  and  measured  to  determine 
whether  these  exposures  influenced  the 
women's  knowledge  and  usage  of  folic 
acid.  Data  will  be  collected  via 
telephone  interviews.  The  number  and 
frequency  of  women's  exposures  to  the 
media  messages  such  as  television  and 
radio  PSAs  will  be  collected  from  media 
channels  and  compared  to  information 
collected  from  siu^ey  data.  National 
Council  on  Folic  Acid  organizations  and 
the  National  Clearinghouse  on  Folic 
Acid  activities.  The  total  annual  burden 
hours  are  534. 


Respondents 

Number  of  re- 
spondents 

Number  of  re- 
sponses/re- 
spondent 

Average  bur- 
den/response 
(in  hours) 

Targeted  Market  for  the  Folic  Add  Messages  

2,000 

1 

33 

Nancy  Cheal, 

Acting  Associate  Director  for  Policy  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

IFR  Doc.  99-26786  Filed  10-13-99;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

CItlzana  Advisory  Committee  on  Public 
Health  Service  Activtties  and  Research 
at  DafMrtment  of  Energy  (DOE)  Sites: 
Savannah  River  Site  Health  Effects 
Subcommittee 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  and  the 
Agency  for  Toxic  Substances  and 


Disease  Registry  (ATSDR)  aimounce  the 
following  meeting. 

Name:  Citizens  Advisory  Committee  on 
Public  Health  Service  Activities  and 
Research  at  DOE  Sites:  Savannah  River  Site 
Health  Effects  Subcommittee  (SRSHES). 

Times  and  Dates:  8:30  a.m.-5  p.m., 
November  4, 1999.  8:30  a.m.-12  noon, 
November  5, 1999. 

Place:  Holiday  Inn  Oceanfront,  One  South 
Forest  Beach  Drive,  Hilton  Head,  South 
Carolina  29928.  telephone  843/785-5126,  fax 
843/785-7753. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  100  people. 

Background:  Under  a  Memorandum  of 
Understanding  (MOU)  signed  in  December 
1990  with  DOE  and  replaced  by  an  MOU 
signed  in  1996,  the  Department  of  Health  and 
Human  Services  (HHS)  was  given  the 
responsibility  and  resources  for  conducting 
analytic  epidemiologic  investigations  of 
residents  of  communities  in  the  vicinity  of 
DOE  facilities,  workers  at  EXDE  facilities,  and 
other  persons  potentially  exposed  to 


radiation  or  to  potential  hazards  from  non- 
nuclear  energy  production  use.  HHS 
delegated  program  responsibility  to  CDC. 

In  addition,  a  memo  was  signed  in  October 
1990  and  renewed  in  November  1992 
between  ATSDR  and  DOE.  The  MOU 
delineates  the  responsibilities  and 
procedures  for  ATSDR's  public  health 
activities  at  DOE  sites  required  under 
sections  104, 105, 107,  and  120  of  the 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  (CERCLA  or 
"Superfund").  These  activities  include  health 
consultations  and  public  health  assessments 
at  DOE  sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and  at 
sites  that  are  the  subject  of  petitions  from  the 
public;  and  other  health-related  activities 
such  as  epidemiologic  studies,  health 
surveillance,  exposure  and  disease  registries, 
health  education,  substance-specific  applied 
research,  emergency  response,  and 
preparation  of  toxicological  profiles. 

Purpose:  This  subcommittee  is  charged 
with  providing  advice  and  recommendations 
to  the  E)irector,  CDC,  and  the  Administrator, 
ATSDR,  regarding  community,  American 
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Indian  Tribes,  and  labor  concerns  pertaining 
to  CDC's  and  ATSDR's  public  health 
activities  and  research  at  this  IX)E  site.  The 
purpose  of  this  meeting  is  to  provide  a  forum 
for  conununity,  American  Indian  Tribal,  and 
labor  interaction,  and  serve  as  a  vehicle  for 
communities,  American  Indian  Tribes,  and 
labor  to  express  concerns  and  provide  advice 
to  CDC  and  ATSDR. 

Matters  To  Be  Discussed:  Agenda  items 
include  presentations  on  community 
communications,  the  Production  Workers 
Medical  Monitoring  Program,  a 
subcommittee  discussion  of  the  consolidated 
Risk  Assessment  Corporation  dose 
reconstruction  report  draft  review,  a  report 
from  the  Membership  Working  Group,  and 
the  brief  report  on  the  progress  of  the 
Evaluation  Working  Group. 

Additional  agenda  items  include 
presentations  from  the  National  Center  for 
Environmental  Health  (NGEH),  the  National 
Institute  for  Occupational  Safety  and  Health 
(NIOSH),  and  ATSDR  on  updates  regarding 
the  progress  of  current  studies. 

All  agenda  itdms  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  Additional  Information: 
Paul  G.  Renard,  Radiation  Studies  Branch, 
Division  of  Environmental  Hazards  and 
Health  Effects.  NCEH,  CDC,  4770  Buford 
Highway,  NE,  M/S  F-35,  Atlanta,  Georgia 
30341-3724,  telephone  770-488-7040.  fax 
770-488--7044. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  CDC  and  ATSDR. 


Dated:  October  6, 1999. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office  Centers  for  Disease  Control  and 
Prevention. 
[FR  Doc.  99-26785  Filed  10-13-99;  8:45  am] 

BUJNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request  Proposed 
Proiect 

Title:  Objective  Evaluation  Report 
(OER). 

0MB  No.  .0980-0144. 

Description:  OER  information  is 
collection  to  provide  the  Administration 
for  Native  Americans  with  a  final  report 
on  each  discretionary  grant  project  to 
meet  ANA's  legislatively  required 
evaluation  of  grantee  locally-determined 
grant  objectives.  This  collection  also 
complies  with  Department  of  Health 
and  Human  Services  regulations  and 
policies  requiring  grantees  to  $ubmit 
progress  reports  and  agencies  to  perform 
grant  oversight. 

The  information  is  collected  in  a 
narrative  format  without  the  use  of  a 
government  form.  Grantees  provide  self- 
evaluation  information  to  explain  the 
final  status  and  accomplishments 
related  to  each  funded,  grantee- 

Annual  Burden  Estimates 


identified  project  objective(s).  Project 
objectives  are  listed  on  an  Objective 
Work  Plan  (OWP)  which  is  approved 
and  funded  for  each  grant.  An  enclostire 
with  every  grant  award  provides 
instructions  on  completing  and 
submitting  the  OER. 

Native  American  Program  Specialists 
use  the  OER  information  to  perform 
legislatively  required  Federal  program 
oversight  such  as  evaluate  project  and 
grantee  performance,  identify  project 
outcomes  suitable  for  use  in  program 
evaluation  and  Goverrunent 
Performance  and  Results  Act  (GPRA) 
analysis,  and  to  identify  grantees  and 
projects  that  require  more  detailed 
Federal  training  and/or  technical 
assistance.  OERs  are  used  in  ANA 
competitive  grant  programs  such  as 
Social  and  Economic  Development 
Strategies  (SEDS),  Native  American 
Languages  Preservation,  Environmental 
Regulatory  Enhancement,  etc. 

The  Administration  for  Native 
Americans  simplified  the  way  OER 
information  is  collected.  Until  June 
1999,  OERs  were  transcribed  onto  a 
government  designed  form  where  every 
project  objective  was  listed;  grantees 
often  worked  to  fill  in  space  under  each 
objective  to  accommodate  the  volume  of 
information  they  believed  was  required. 
Grantees  now  use  their  letterhead  and 
present  the  level  of  detail  they  deem 
appropriate. 

Respondents:  State,  Local  or  Tribal 
Government. 


Instrument 

Number  of  re- 
sporxlents 

Number  of  re- 
sponses per 
respondent 

Average  bur- 
den hours  per 
response 

Total  burden 
hours 

Objective  Evaluation  Report  (OER): 

250 

1 

2 

500 

Estimated  Total  Armual  Burden  Hours:  500. 


In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  pubUc  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
infonnation  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services,. 
370  L'Enfant  promenade,  SW, 
Washington,  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 
should  be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 


collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 


Dated:  October  5, 1999. 
BobSai^gis, 

Acting  Reports  Clearance  Officer. 
(FR  Doc.  99-26726  Filed  10-12-99:  8:45  am] 
B«JJNQ  CODE  41S4-01-H 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request  Proposed 
Pro|ect 

Title:  Objective  Progress  Report 
(OPR). 
OMB  No.  .0980-01 '55. 
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Description:  OPR  information  is 
Collected  to  provide  the  Administration 
for  Native  Americans  with 
programmatic  progress  reports  on 
disoetionary  grant  projects  to  meet 
ANA's  legislatively  required  evaluation 
of  grantee  locally-determined  grant 
obfectives.  This  collection  also  complies 
with  Department  of  Health  and  Himum 
Sovices  regulations  and  policies 
requiring  grantees  to  submit  progress 
reports  and  agencies  to  perform  grant 
over8i||ht. 

The  information  is  collected  in  a 
narrative  format  without  the  use  of  a 
government  form.  Grantees  compose  a 
narrative  explaining  the  statiis  of  the 
funded,  grantee-identified  project 
objective(s).  Project  objectives  are  listed 


on  an  Objective  Work  Plan  (OWP) 
which  is  approved  and  funded  for  each 
grant.  An  enclosure  with  every  grant 
award  provides  instructions  on 
completing  and  submitting  the  OPR. 

Native  American  Program  Specialists 
use  the  OPR  information  to  perform 
legislatively  required  Federal  program 
oversight  such  as  evaluate  project  and 
grantee  performance,  identify  project 
outcomes  suitable  for  use  in  program 
evaluation  and  Government 
Performance  and  Results  Act  (GPRA) 
analysis,  and  to  identify  grantees  and 
projects  that  require  more  detailed 
Federal  training  and/or  technical 
assistance.  OPRs  are  used  in  ANA 
competitive  grant  programs  such  as 
Social  and  Economic  Development 

Annual  Burden  Estimates 


Strategies  (SEDS),  Native  American 
Languages  Preservation,  Environmental 
Regulatory  Enhancement,  etc. 

The  Administration  for  Native 
Americans  simplified  the  way  OPR 
information  is  collected.  Until  Jime 
1999,  OPRs  were  transcribed  onto  a 
government  designed  form  where  every  - 
project  objective  was  listed;  grantees 
often  worked  to  fill  in  space  under  each 
objective  to  accommodate  the  volimie  of 
information  they  believed  was  required. 
Grantees  now  use  their  letterhead  and 
present  the  level  of  detail  they  deem 
appropriate. 

Respondents:  State,  Local  or  Tribal 
Government. 


Instrument 

Numt>er  of  re- 
spondents 

Number  of  re- 
sponses per 
respondent 

Average  bur- 
den hours  per 
response 

Total  burden 
hours 

Objective  Progress  Report  (OPR):  

300.0 

2.0 

1.5 

900.0 

Estimated  Total  Annual  Burden  Hours:  900. 


In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Famihes,  Office  of  Information  Services, 
370  LTnfant  Promenade,  SW, 
Washington,  DC  20447,  Attii:  ACF 
Reports  Clearance  Officer.  All  requests 
should  be  identified  by  the  titie  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 


Dated:  October  7, 1999. 
Bob  Sargis,- 

Acting  Reports  Clearance  Officer. 
(FR  Doc.  99-26727  Filed  10-13-99;  8:45  am] 

BUJNQ  CODE  41S4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Adminietratkm  for  Children  and 
Families 

Proposed  information  Collection 
Activity;  Comment  Request 

Proposed  Proiect 

Title:  Program  Narrative  Objective 
Work  Plan  (OWP). 

OAfB  No.  .0980-0204. 

Description:  Program  Narrative  (OWP) 
information  is  collected  as  part  of  a 
competitive,  discretionary  grant 
application  submitted  to  the 
Administration  for  Native  Americans 
(ANA).  Included  with  the  OWP  are 
standard,  government-wide  Federal 
assistance  application  forms  (e.g.,  SF- 
424,  424A,  424B,  Non-Constructions 
Assurances,  and  various  OMB 
certifications).  The  OWP  provides 
information  used  by  legislatively 
mandated  project  evaluation  panels  to 
compete  and  rank  applications.  ANA 
uses  the  OWP  information  to  perform 
legislatively  mandated  project 


evaluations  supporting  the  basis  for 
recommendations  to  award  or  not  award 
ANA  grants.  After  funding,  the  OWP  is 
used  to  reflect  funded  objectives  and  to 
administer  and  monitor  ANA  grants. 

OWP  information  presents  the  grant 
applicants'  locally-determined  project 
objectives  and  plan  to  achieve  tiiose 
objectives.  Economic  development 
projects  may  attach  a  business  plan. 
OWP  information  is  presented  as 
narrative  and  transcribed  onto  a 
government  form  tiUed,  "ANA  Objective 
Work  Plan".  In  the  past,  ANA  used  two 
forms  to  collect  the  program  narrative; 
i.e.,  "Program  Narrative  Objective  Work 
Plan"  and  "Program  Narrative 
Approach."  The  new,  single  form 
combines  the  two  old  forms  and 
eliminates  some  information  items. 

Instructions  for  completing  the  OWP 
are  provided  in  the  "Administration  for 
Native  Americans  Application  Packet 
for  Financial  Assistance."  Instructions 
for  compiling  a  complete  application  are 
provided  in  the  packet.  The  OWP  and 
instruction  packet  are  used  in  all  ANA 
competitive  discretionary  grant 
programs  such  as  Social  and  Economic 
Development  Strategies  (SEDS),  Native 
American  Languages  Preservation, 
Environmental  Regulatory 
Enhancement,  etc. 

Respondents:  State,  Local  or  Tribal 
Government. 
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Instrument 


Program  Narrative  Otijective  Work  Plan  (OWP):  . 
Estimated  Total  Annual  Burden  Hours:  18,200. 


Number  of  re- 
spondents 


650 


Number  of  re- 
sponses per 
respondent 


1 


Average  bur- 
den hours  per 
response 


28 


Total  burden 
hours 


18,200 


In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 
370  L'En&nt  Promenade,  SW, 
Washington,  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 
should  be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestion  submitted 
within  60  days  of  this  publication. 

Dated:  October  7, 1999. 
Bob  Sargis, 

Acting  Reports  Clearance  Officer. 
(FR  Doc.  99-26728  Filed  10-13-99;  8:45  am] 

MLUNG  CODE  4ia4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Dockat  No.  99D-4054] 

DrafI  Guidance  for  industry  on 
intraocular  Lens;  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  draipt  guidance 


entitled  "Intraocular  Lens  Guidance 
Document."  This  draft  guidance  is  not 
final  nor  is  it  in  efiiect  at  this  time.  This 
draft  guidance  describes  preclinical  and 
clinical  requirements  that  may  be  used 
in  support  of  investigational  device 
exemptions,  premarket  approval 
applications,  and  product  development 
protocols.  This  draft  guidance  describes 
for  industry  and  FDA  reviewers  the  type 
of  information  needed  to  support 
investigational  and  marketing 
applications  for  intraocular  lenses. 
DATES:  Written  comments  concerning 
this  guidance  must  be  received  by 
January  12,  2000. 

ADDRESSES:  Submit  written  requests  for 
single  copies  on  a  3.5"  diskette  of  the 
draft  guidance  entitled  "Intraocular 
Lens  Guidance  Document"  to  the 
Division  of  Small  Manu&cturers 
Assistance  (HF2i-220},  Center  for 
Devices  and  Radiological  Health,  Food 
and  Drug  Administration,  1350  Piccard 
Dr.,  Rockville.  MD  20850.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  request,  or'fex 
yoiu-  request  to  301-443-8818.  Written 
comments  concerning  this  draft 
guidance  must  be  submitted  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  Comments  should  be 
identified  with  the  docket  nimiber 
foimd  in  the  brackets  in  the  heading  of 
this  document.  See  the 
SUPPLEMENTARY  INFORMATION 
section  for  information  on  electronic 
access  to  this  draft  guidance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  R.  Lochner,  Center  for  Devices 
and  Radiological  Health  (HFZ-463), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-2053. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  the  availability  of 
a  draft  guidance  entitled  "Intracular 
Lens  Guidance  Document."  This  draft 
guidance  provides  detailed  information 
about  the  type  of  preclinical  testing 
needed  to  support  both  a  clinical 
investigation  and  marketing 
applications  for  new  intraocular  lenses 
and  modifications  to  intraocular  lenses. 


This  draft  guidance  also  provides  the 
basic  principles  that  should  be  applied 
in  the  conduct  of  a  clinical  study  for 
new  or  modified  intraocular  lenses. 
Earlier  revisions  of  this  draft  guidance 
have  been  discussed  in  numerous 
forums  since  April  of  1997,  and 
industry,  clinicians,  and  other 
interested  parties  have  participated. 
These  forums  have  included  at  Least 
three  Ophthalmic  Device  Panel 
meetings  at  which  this  draft  guidance, 
or  parts  of  the  guidance,  have  been 
discussed.  These  Panel  discussions 
began  before  1997,  and  most  recently 
they  occiined  in  October  1997.  Both 
written  and  verbal  comments  have  been 
received  and  discussed  thoroughly  in 
these  forums. 

Although  this  draft  guidance,  to  a 
large  extent,  describes  review  elements 
that  have  been  in  existence  since  almost 
the  inception  of  FDA's  review  of 
intraocular  lenses,  it  has  been  refined 
and  improved  through  the  interactive 
discussions  with  the  industry, 
clinicians,  panel  members,  and  other 
interested  parties.  FDA  has  made 
available  to  all  interested  parties  a 
summary  of  all  written  comments 
received,  and  on  each  version  of  the 
guidance  FDA  has  noted  the  changes 
from  the  previous  version.  This 
information  is  available  for  this  most 
recent  release  and  for  previous 
revisions.  Interested  persons  may  obtain 
this  information  through  the  contact 
person  at  the  address  and  phone 
number  given  above. 

n.  Significance  of  Guidance 

This  draft  guidance  document 
represents  the  agency's  ciurent  thinking 
on  submissions  for  intraocular  lenses.  It 
does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both. 

The  agency  has  adopted  Good 
Guidance  Practices  (GGP's),  which  set 
forth  the  agency's  policies  and 
procedures  for  the  development, 
issuance,  and  use  of  guidance 
docimients  (62  FR  8961,  February  27, 
1997).  This  guidance  document  is 
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issued  as  a  Level  1  guidance  consistent 
with  GGP's. 

m.  Electronic  Access 

In  order  to  receive  the  "Intraocular 
Lens  Guidance  Doounent"  via  your  fax 
machine,  call  the  CDRH  Facts-On- 
Demand  (FOD)  system  at  800-899-0381 
or  301-827-0111  from  a  touch-tone 
telephone.  At  the  first  voice  prompt 
press  1  to  access  DSMA  Facts,  at  second 
voice  prompt  press  2,  and  then  enter  the 
document  nimiber  (834)  followed  by  the 
pound  sign  (#).  Then  follow  the 
remaining  voice  prompts  to  complete 
your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  may  also  do  so  using  the 
World  Wide  Web  (WWW).  The  Center 
for  Devices  and  Radiological  Health 
(CDRH)  maintains  an  entry  on  the 
WWW  for  easy  access  to  information, 
including  text,  graphics,  and  files  that 
may  be  downloaded  to  a  personal 
computer  with  access  to  the  WWW. 
Updated  on  a  regular  basis,  the  CDRH 
Home  Page  includes  the  "Intraocular 
Lens  Guidance  Document,"  device 
safety  alerts.  Federal  Register  reprints, 
information  on  premarlcet  submissions 
(including  lists  of  approved  applications 
and  manufacturers'  addresses),  small 
manufacturers'  assistance,  information 
on  video  conferencing  and  electronic 
submissions,  mammography  matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  "http://www.fda.gov/cdrh*'.  The 
"Intraocular  Lens  Guidance  Document" 
will  be  available  at  "http:// 
www.fda.gov/cdrh/ode/iol- 
gmdance.pds". 

IV.  Comments 

Interested  persons  may,  on  or  before 
January  12,  2000,  submit  to  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  draft 
giudance.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  document.  The  draft 
guidance  and  received  comments  may 
be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  September  29. 1999. 
Linda  S.  Kahan, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
(FR  Doc.  9^26719  Filed  10-13-99;  8:45  am] 
BIUJNO  oooc  4iao-oi-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administraftion 

[Docket  No.  990-4052] 

Medical  DeviCM;  Draft  Guktanca  for 
the  PrefMratlon  of  a  Premarkat 
Notmcation  Application  for  Procaaaad 
Human  Dura  Malar;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  entitled 
"Guidance  for  the  Preparation  of  a 
Premarket  Notification  Application  for 
Processed  Human  Dura  Mater."  This 
draft  guidance  document  discusses 
issues  that  should  be  addressed  in  a 
premarket  notification  (510(k)) 
application  submitted  to  establish  the 
substantial  equivalence  of  a  proposed 
processed  human  dura  mater  device  to 
other  similar  products  in  commercial 
distribution.  This  draft  guidance 
document  also  provides  a  brief 
backgroimd  on  processed  human  dura 
mater  regulation.  It  is  intended  to 
replace  die  guidance  document  "Guide 
for  510(k)  Review  of  Processed  Human 
Dura  Mater"  dated  Jime  26, 1990.  This 
guidance  incorporates  recommendations 
from  the  October  6, 1997,  and  April  16, 
1998.  meetings  of  the  FDA 
Transmissible  Spongiform 
Encephalopathies  Advisory  Committee 
(FDA  TSE  Advisory  Committee),  which 
discussed  the  manufacture  and  clinical 
use  of  processed  human  dura  mater 
products. 

DATES:  Written  comments  concerning, 
this  draft  guidance  must  be  submitted 
byjanuary  12,  2000. 
ADDRESSES:  See  the  SUPPLEMENTARY 
INFORMATION  section  for  information 
on  electronic  access  to  the  draft 
guidance.  Submit  written  requests  for 
single  copies  on  a  3.5"  diskette  of  the 
draift  guidance  document  entitled 
"Guidance  for  the  Preparation  of  a 
Premarket  Notification  Application  for 
Processed  Himian  Dura  Mater"  to  the 
Division  of  Small  Manufacturers 
Assistance  (HFZ-220),  Center  for 
Devices  and  Radiological  Health.  Food 
and  Drug  Administration.  1350  Piccard 
Dr.,  Rockville,  MD  20850.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  request,  or  fex 
your  request  to  301-443-8818. 

Submit  written  comments  on  the  draft 
guidance  to  the  Dockets  Management 
Branch,  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 


FOR  FURTHER  INFORMATION  CONTACT: 
Charles  N.  Durfor,  Center  for  Devices 
and  Radiological  Health  (HFZ-410), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-3090. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Processed  human  dura  mater  was  in 
commercial  distribution  before  the 
enactment  of  the  1976  Medical  Device 
Amendments  to  the  Federal  Food,  Drug, 
and  Cosmetic  Act.  While  a  classification 
recommendation  was  discussed  at  the 
February  2, 1990,  meeting  of  the 
Neurological  Devices  Advisory  Panel, 
product  classification  was  not  finalized. 
In  March  1997,  the  World  Health 
Organization  (WHO)  recommended 
(based  on  concerns  of  Creutzfeldt  Jakob 
Disease  (CJD)  transmission  that 
processed  himian  dura  mater  no  longer 
be  used,  especially  in  neurosurgery, 
unless  no  alternative  was  available.  At 
the  same  time,  the  Japanese  Health  and 
Welfare  Ministry  banned  the  use  of 
processed  human  dura  mater  in  brain 
surgery  in  Japan. 

Because  FDA  established  safeguards 
and  guidelines  in  1990  to  minimize  the 
possibility  of  CJD  transmission  by 
processed  human  dura  mater 
implantation,  and  because  there  were  no 
confirmed  cases  of  CJD  transmission 
related  to  the  use  of  processed  human 
dura  mater  in  the  United  States  as  of 
March  1997,  FDA  did  not  restrict  the 
distribution  of  processed  human  dura 
mater  in  the  United  States.  However,  the 
decision  was  made  to  hold  public 
meetings  of  the  FDA  TSE  Advisory 
Committee  to  reevaluate  the  safety  of 
processed  himian  dura  mater  grafts  with 
respect  to  surgical  use  and  CJD 
transmission. 

On  October  6, 1997,  the  FDA  TSE 
Advisory  Committee  met  to  consider 
information  provided  by  FDA,  industry. 
CDC.  National  Institutes  of  Health 
(NIH).  the  neurology  medical 
community,  and  oti^er  internationally 
recognized  experts  concerning  the 
clinical  benefits  and  risks  of  CJD 
transmission  associated  with  processed 
human  dura  mater  grafts.  At  the 
conclusion  of  this  meeting,  the 
committee  recommended  unanimously 
that  neurosiirgeons  should  avoid  the  use 
of  processed  human  dura  mater 
whenever  possible.  The  committee 
concluded,  however,  that  the  final 
decision  to  use  processed  himian  dura 
mater  should  be  left  to  the  discretion  of 
the  treating  neurosurgeon,  as  long  as  the 
human  dura  mater  is  procured  and 
processed  following  certain  safety 
measures. 
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To  improve  the  safety  of  processed 
human  dura  mater,  and  based  upon  the 
committee's  recommendations,  on 
March  6, 1998,  FDA  sent  letters  to 
providers  of  processed  human  dura 
mater  requesting  that  they  implement 
specific  measxu^s  that  may  be  beyond 
their  standard  operating  procedures.  On 
April  16, 1998,  FDA  presented  to  the 
FDA  TSE  Advisory  Committee  proposed 
revisions  to  the  committee 
recommendations  from  the  October  6, 
1997,  meeting.  These  revisions  took  into 
consideration  the  responses  from  the 
processed  human  dura  mater  suppliers 
to  the  FDA  letter  of  March  6, 1998.  This 
guidance  was  prepared  to  replace  the 
existing  FDA  guidance  "Guide  for 
510(k)  Review  of  Processed  Human 
Dura  Mater"  dated  Jime  26, 1990,  and  to 
incorporate  the  recommendations 
received  from  the  FDA  TSE  Advisory 
Committee  and  the  responses  from 
manufact\uers. 

n.  Significance  of  Guidajice 

This  draft  guidance  document 
represents  the  agency's  current  thinking 
on  the  preparation  of  a  premarket 
notification  for  processed  hiunan  dura 
mater.  It  does  not  create  or  confer  any 
rights  for  or  on  any  person  and  does  not 
operate  to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the  applicable 
statute,  regulations,  or  both. 

The  agency  has  adopted  Good 
Guidance  Practices  (GGP's),  which  set 
forth  the  agency's  policies  and 
procedures  for  the  development, 
issuance,  and  use  of  guidance 
documents  (62  FR  8961,  February  27, 
1997).  This  draft  guidance  document  is 
issued  as  a  Level  1  guidance  consistent 
with  GGP's.  Public  comment  prior  to 
implementation  of  this  guidance 
document  is  not  required  because  the 
guidance  is  needed  to  address  a 
significant  public  health  issue. 
However,  the  agency  did  solicit  input 
from  the  FDA  TSE  Advisory  Committee 
and  processed  human  dura  mater 
suppliers  provided  comments  on  FDA's 
approach  in  response  to  FDA's  March  6. 
1998,  letter. 

in.  Electronic  Access 

In  order  to  receive  the  "Guidance  for 
the  Preparation  of  a  Premarket 
Notification  Application  for  Processed 
Hiunan  Dura  Mater"  via  yoiu-  fax 
machine,  call  the  CDRH  Facts-On- 
Demand  (FOD)  system  at  800-899-0381 
or  301-827-0111  from  a  touch  tone 
telephone.  At  the  first  voice  prompt 
press  1  to  access  DSMA  Facts,  at  the 
second  voice  prompt  press  2,  and  then 
enter  the  dociunent  number  (054) 
followed  by  the  pound  sign(#).  Then 


follow  the  remaining  voice  prompts  to 
complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  draft  guidance  may  also  do  so 
using  the  World  Wide  Web  (WWW). 
CDRH  maintains  an  entry  on  the  WWW 
for  easy  access  to  information  including 
text,  graphics,  and  files  that  may  be 
downloaded  to  a  personal  computer 
with  access  to  the  web.  Updated  on  a 
regular  basis,  the  CDRH  home  page 
includes  "Guidance  for  the  Preparation 
of  a  Premarket  Notification  Application 
for  Processed  Human  Dura  Mater," 
device  safety  alerts,  Federal  Register 
reprints,  information  on  premarket 
submissions  (including  lists  of  approved 
applications  and  manufacturers' 
addresses),  small  manufacturers* 
assistance,  information  on  video 
conferencing  and  electronic 
submissions,  Mammography  Matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  http.7/www.fda.gov/cdrh.  The 
"Guidance  for  the  Preparation  of  a 
Premarket  Notification  Application  for 
Process  Human  Dura  Mater"  will  be 
available  at  http://www.fda.gov/cdrh/ 
ode/054.pdf. 

IV.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
draft  guidance.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
individuals  may  submit  one  copy. 
Comments  should  be  identified  with  the 
docket  nimiber  found  in  brackets  in  the 
heading  of  this  document.  A  copy  of  the 
draft  guidance  and  received  comments 
are  available  for  public  examination  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated;  September  21. 1999. 
Linda  S.  Kahan, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
[FR  Doc.  99-26720  Filed  10-13-99;  8:45  am] 
BILUNa  CODE  4iaO-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 
[Document  Identifier:  HCFA-R-0262] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Health  Care  Financing 
Administration. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 


Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  biu-den 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  acciu-acy  of  the  estimated 
biuden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
biu-den. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  The  Adjusted 
Community  Rate  Proposal  (ACRP)  M+C 
Plan  Benefit  Package  and  Supporting 
Regulations  in  42  CFR  417.401.  422.1- 
.10,  422.50-.80,  422.100-.132,  422.300- 
.312,  422.400-.404.  and  422.560-.62i; 
Form  No.:  HCFA-R-0262  (0MB  #0938- 
0763);  Use:  The  plan  year  2000  pilot 
collection  effort  will  be  used  to  verify 
that  the  information  collection 
instrument  will  produce  the  data  HCFA 
needs  to  approve  M+C  plans  in  the 
future.  Respondents  include  any  M+C 
organization  that  intends  to  offer  an 
M+C  plan  in  calendar  year  2000. 

This  collection  will  also  allow  the 
Agency  to  provide  a  totally  automated 
submission  and  review  capability, 
replace  text  with  data  format,  establish 
a  standard  set  of  benefit  descriptions/ 
definitions,  provide  a  framework  to 
describe  benefits,  reduce  variation  in 
benefit  descriptions,  collect  benefit 
information  and  Medicare  Compare  data 
with  a  single  instrument,  and  eliminate 
the  need  to  validate  Medicare  Compare 
data.;  Frequency:  Annual;  Affected 
Public:  Business  or  other  for-profit,  and 
Not-for-profit  institution.;  Number  of 
Respondents:  300;  Total  Annual 
Responses:  300;  Total  Annual  Hours: 
600. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
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recommendations  for  the  proposed 
infonnation  collections  mxist  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCTA,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards; 
Attention:  Julie  Brown,  Room  N2-15- 
27,  7500  Security  Boulevard,  Baltimore, 
Maryland  21244-1850 

Dated:  October  5, 1999. 
John  Parmigiaiii, 

HCFA  Reports  Clearance  Officer.  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Gmup,  Division  of  HCFA 
Enterprise  Standards. 

(FR  Doc.  99-26829  Filed  10-13-99;  8:45  am] 
MLLMQ  COOE  4120-03-* 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HMitt)  Car*  nnancing  Admlnlstratkxi 

[HCFA-1(M2-N] 

Madleara  Program;  October  29, 1999, 
MMting  of  tho  Compolitivo  Pricing 
Advtoory  CorointtlM 

AGENCY:  Health  Care  Finandng 

Administration  (HCFA),  HHS. 

action:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act,  this  notice  aimounces  a  meeting  of 
the  Competitive  Pricing  Advisory 
Committee  (the  CPAC)  on  October  29, 
1999.  The  Balanced  Budget  Act  of  1997 
(BBA)  requires  the  Secretary  of  the 
Department  of  Health  and  Hiunan 
Services  (the  Secretary)  to  establish  a 
demonstration  project  imder  which 
payments  to  Medicare-f  Choice 
organizations  in  designated  areas  are 
determined  in  accordance  with  a 
competitive  pricing  methodology.  The 
BBA  requires  the  Secretary  to  create  the 
CPAC  to  make  recommendations  on 
demonstration  area  designation  and 
appropriate  research  designs  for  the 
project.  The  CPAC  meetings  are  open  to 
the  public. 

DATES:  The  meeting  is  scheduled  to 
meet  on  October  29, 1999.  from  10  a.m. 
imtil  4  p.m.,  e.d.8.t. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Marriott  Wardman  Park  Hotel,  2660 
Woodley  Road.  NW,  Washington,  DC 
20008. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Arnold,  Ph.D.,  Executive 
Director.  Competitive  Pricing  Advisory 
Committee,  Health  Care  Financing 
-Administration,  7500  Security 


Boideva^  04-14-17,  Baltimore, 
Maryland  21244-1850.  (410)  786-6451. 
SUPPLEMENTARY  INFORMATION:  Section 
4011  of  the  Balanced  Budget  Act  of  1997 
(BBA)  (Public  Law  105-33),  requires  the 
Secretary  of  the  Department  of  Health 
and  Human  Services  (the  Secretary)  to 
establish  a  demonstration  project  under 
which  payments  to  Medicare+Choice 
organizations  in  designated  areas  are 
determined  in  accordance  with  a 
competitive  pricing  methodology. 
Section  4012(a)  of  the  BBA  requires  the 
Secretary  to  appoint  a  Competitive   . 
Pricing  Advisory  Committee  (the  CPAC) 
to  meet  periodically  and  make 
recommendations  to  the  Secretary 
concerning  the  designation  of  areas  for 
inclusion  in  the  project  and  appropriate 
research  design  for  implementing  the 
project.  The  CPAC  has  previously  met 
on  May  7, 1998,  June  24  and  25, 1998, 
September  23  and  24, 1998,  October  28, 
1998,  January  6, 1999,  May  13, 1999. 
July  22, 1999,  and  September  16, 1999. 
The  CPAC  consists  of  15  individuals 
who  are  independent  actuaries,  experts 
in  competitive  pricing  and  the 
administration  of  the  Federal  Employees 
Health  Benefit  Program,  and 
representatives  of  health  plans,  insurers, 
employers,  unions,  and  beneficiaries. 
The  CPAC  members  are:  James  Cubbin, 
Executive  Director,  General  Motors 
Health  Care  Initiative;  Robert  Berenson, 
M.D.,  Director,  Center  for  Health  Plans 
and  Providers,  HCFA;  John  Bertko, 
Actuary  Principal,  Reden  &  Anders  Ltd.; 
David  Durenberger,  Vice  President, 
Public  Policy  Partners;  Gary  Goldstein, 
M.D.,  Samuel  Havens,  Healthcare 
Consultant;  Margaret  Jordan,  Healthcare 
Consultant;  Chip  Kahn,  President,  The 
Health  Insurance  Association  of 
America;  Cleve  Killingsworth.  President 
and  CEO,  Health  Alliance  Plan;  Nancy 
Kichak,  Director,  Office  of  Actuaries, 
Office  of  Personnel  Management;  Len 
Nichols,  Principal  Research  Associate, 
The  Urban  Institute;  Robert  Reischauer, 
Senior  Fellow,  The  Brookings  Institute; 
John  Rother,  Director,  Legislation  and 
Public  Policy,  American  Association  of 
Retired  Persons;  Andrew  Stem, 
President,  Service  Employees 
International  Union,  AFLr-CIO;  and  Jay 
Wolfson,  Director,  The  Florida 
Information  Center,  University  of  South 
Florida.  The  chairperson  is  James 
Cubbin  and  the  co-chairperson  is  Robert 
Berenson,  M.D.  In  accordance  with 
section  4012(a)(5)  of  the  BBA,  the  CPAC 
will  terminate  on  December  31,  2004. 

The  agenda  for  the  October  29, 1999, 
meeting  will  include  the  following: 

•  A  discussion  on  the  status  of  the 
Kansas  City  and  Phoenix  Area  Advisory 
Committee  activities. 


•  Reports  from  the  CPAC 
subconmiittees. 

•  A  review  of  the  current 
implementation  schedtdes. 

•  A  discussion  of  the  evaluation  of 
the  competitive  pricing  demonstration. 

Individuals  or  organizations  that  wish 
to  make  5-minute  oral  presentations  on 
the  agenda  issues  should  contact  the 
Executive  Director,  by  12  noon,  October 
26, 1999,  to  be  scheduled.  The  number 
of  oral  presentations  may  be  jimited  by 
the  time  available.  A  written  copy  of  the 
oral  remarks  should  be  submitted  to  the 
Executive  Director,  no  later  than  12 
noon,  October  27. 1999.  Anyone  who  is 
not  scheduled  to  speak  may  submit 
written  comments  to  the  Executive 
Director,  by  12  noon.  October  27. 1999. 

This  meeting  is  open  to  the  public, 
but  attendance  is  limited  to  the  space 
available. 

(Section  4012  of  the  Balanced  Budget  Act  of 
1997,  Public  Uw  105-33  (42  U.S.C.1395w- 
23  note)  and  section  10(a)  of  Public  Law  92- 
463  (5  U.S.C.  App.2,  section  10(a)) 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare— Supplementary  Medical 
Insurance  Program) 

Dated:  October  7, 1999. 
Michael  M.  Hash, 

Deputy  Administrator,  Health  Care  Financing 
Administration. 

[FR  Doc.  99-26751  Filed  10-13-99;  8:45  am] 
BUJNQ  cooe  4iao-oi-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HMtth  Car*  nnancing  Administration 
[HCFAr-3023-fl] 

Msdieara  Program;  Moating  of  tha 
Laboratory  and  Diagnostic  Sarvicas 
Panal  of  thoMadicara  Covaraga 
Adviaory  Committaa    Novambar  15 
and  16, 1999 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  of  meeting. ' 

summary:  This  notice  announces  a 
meeting  of  the  Laboratory  and 
Diagnostic  Services  Panel  (the  Panel)  of 
the  Medicare  Coverage  Advisory 
Committee.  The  Panel  wiU  discuss 
presentations  from  interested  persons 
regarding  human  tumor  assay  systems. 
TUs  meeting  is  open  to  the  public  and 
complies  with  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2,  section 
10(a)(1)  and  {a)(2)). 

dates:  The  Meeting:  November  15, 1999 
bom  8  a.m.  to  4  p.m.  and  on  November 
16. 1999,  from  8  a.m.  to  12  noon,  E.S.T. 


Deadline  for  Presentation 
Submissions:  NovemheT  1, 1999. 

Deadline  for  Submission  of  Final 
Comments:  November  30, 1999. 
ADDRESSES:  The  Meeting:  The  meeting 
will  be  held  at  the  Sheraton  Inner 
Harbor  at  300  South  Charles  Street, 
Baltimore,  MD  21201. 

Presentations  and  (Comments:  Submit 
written  presentations  and  comments  to 
Katherine  Tillman,  Executive  Secretary; 
Office  of  Clinical  Standards  and 
Quality,  Health  Care  Financing 
Administration,  7500  Security 
Boulevard,  Mail  Stop  S3-02-01, 
BaltimorerMD  21244. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  Tillman,  Executive  Secretary, 
(410)  786-9252. 

SUPPLEMENTARY  INFORMATION:  We  have 
established  the  Medicare  Coverage 
Advisory  Committee  (MCAC)  to  provide 
advice  and  recommendations  to  us 
about  clinical  coverage  issues.  The 
MCAC  is  composed  of  an  Executive 
Committee  and  six  panels,  each 
containing  members  with  expertise  in 
one  or  more  of  the  following  fields: 
clinical  and  administrative  medicine, 
biologic  and  physical  sciences,  public 
health  administration,  health  care  data 
and  information  management  and 
analysis,  the  economics  of  health  care, 
medical  ethics,  and  other  related 
professions.  Each  panel  is  composed  of 
a  chairperson,  voting  members,  a 
nonvoting  consumer  representative,  and 
a  nonvoting  industry  representative. 

Current  Members  of  the  Panel 

John  H.  Ferguson,  M.D.  (Chairperson); 
Robert  L.  Murray,  Ph.D.;  David  N. 
Sundwall,  M.D.;  Geft^e  G.  Klee.  M.D., 
Ph.D.;  Paul  D.  Mintz,  M.D.;  Richard  J. 
Hausner,  M.D.;  Mary  E.  Kass,  M.D.;  E. 
Conyers  O'Bryan,  M.D.;  Cheryl  J.  Kraft, 
M.S.;  Neysa  R.  Simmers,  M.B.A.;  John 
J.S.  Brooks.  M.D.;  Paul  M.  Fischer.  M.D.; 
Kathym  A.  Snow.  M.H.A.;  James  (Rod) 
Barnes,  M.B.A. 

Topic  of  the  Meeting 

The  Panel  will  discuss  presentations 
from  interested  persons  regarding 
human  tumor  assay  systems. 

Procedure  and  Agenda 

On  day  1  of  the  meeting,  the  Panel 
will  hear  oral  presentations  from  the 
public  for  approximately  3  hours  and  15 
minutes.  The  Panel  may  limit  the 
number  and  duration  of  oral 
presentations  to  the  time  available.  If 
you  wish  to  make  a  presentation  during 
one  of  these  sessions,  you  must  submit 
the  following  to  the  Executive  Secretary 
before  the  Deadline  for  Presentation 
Submissions  date  listed  in  the  DATES 
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section  of  this  notice:  a  brief  statement 
of  the  general  natvire  of  the  evidence  or 
arguments  you  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  estimate  of  the  time 
required  to  make  the  presentation.  We 
will  request  that  you  declare  at  the 
meeting  whether  or  not  you  have  any 
financial  involvement  with 
manufactiu-ers  of  any  items  or  services 
being  discussed  (or  with  their 
competitors). 

After  the  public  presentation  on  Day 
1  of  the  meeting,  we  will  make  a 
presentation  to  the  Panel.  After  our 
presentation,  the  Panel  will  deliberate 
openly  on  the  topic.  Interested  persons 
may  observe  the  deliberations,  but  the 
Panel  will  not  hear  further  comments 
during  this  time  except  at  the  request  of 
the  chairperson.  At  the  end  of  the  Panel 
deliberations,  the  Panel  will  allow  a  30- 
minute  open  public  session  for  any 
attendee  to  address  issues  specific  to  the 
topic. 

Submission  of  Final  Comments 

Interested  persons  not  scheduled  to 
make  an  oral  presentation,  unable  to 
attend  the  meeting,  or  wishing  to  make 
further  remarics,  may  submit  written 
comments  to  the  Executive  Secretary  by 
the  Deadline  for  Submission  of  Final 
Comments  in  the  DATES  section  of  this 
notice. 

HCFA  Home  Page 

You  may  access  detailed  information 
regarding  the  agenda  and  schedule  of 
presentations  on  our  home  page 
wrww.hcfa.gov/quality/8b.htm  the  day 
after  the  Deadline  for  Presentation 
Submissions  in  the  DATES  section  of  this 
notice. 

Authority:  5  U.S.C.  App.  2,  section  10(a)(1) 
and  (a)(2). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  October  6, 1999. 
Jeffivy  L.Kang, 

Director,  Office  of  Clinical  Standards  and 
Quality,  Health  Care  Financing 
Administration. 

[PR  Doc.  99-26752  Filed  10-13-99;  8:45  am] 
BILUNQ  COOE  4120-01-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Inclian  Health  Service 

Request  for  Public  Comment:  30-Day; 
Proposed  Collection:  Indian  Health 
Service  Loan  Repayment  Program 

Summary:  In  compliance  with  Section 
3507(a)(1)(D)  of  the  Paperwork 


Reduction  Act  of  1995,  for  opportunity 
for  public  comment  on  proposed 
information  collection  projects,  the 
Indian  Health  Service  (IHS)  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  the  information  collection 
listed  below.  This  proposed  information 
collection  project  was  published  in  the 
March  30, 1999,  Federal  Register  (64  FR 
15169)  and  allowed  60  days  for  public 
comment.  No  public  comment  was 
received  in  response  to  the  notice.  The 
purpose  of  this  notice  is  to  allow  30 
days  for  public  comment  to  be 
submitted  to  OMB. 

Proposed  Collection 

Title:  09-17-0014,  "Indian  Health 
Service  Loan  Repayment  Program." 
Type  of  Information  Collection  Request: 
Extension  of  a  currently  approved 
collection  that  expires  November  30, 
1999.  Form  Number:  No  reporting  forms 
required.  Need  and  Use  of  Information 
Collection:  The  IHS  Loan  Repayment 
Program  (LRP)  identifies  healtfi  '- 
-professionals  with  pre-existing  financial 
obligations  for  educational  expenses 
that  meet  program  criteria  and  who  are 
qualified  and  willing  to  serve  at  IHS 
health  care  facifities  that  are  often 
remote.  Under  the  program,  eligible 
health  professionals  sign  a  contract 
under  which  the  IHS  agrees  to  repay 
part  or  all  of  their  indebtedness  for 
professional  training  education.  In 
exchange,  the  health  professionals  agree 
to  serve  for  a  specified  period  of  time  in 
IHS  health  care  facilities.  Eligible  health 
professionals  who  wish  to  apply  must 
submit  an  application  to  participate  in 
the  program.  The  application  requests 
personal,  demographic  and  educational 
training  information,  including 
information  on  the  educational  loans  of 
the  individual  for  whom  repayment  is 
being  requested  {i.e.,  date,  amount, 
account  number,  purpose  of  each  loan, 
interest  rate,  the  current  balance,  etc.). 
The  data  collected  is  needed  and  used 
to  evaluate  applicant  eligibility,  to  rank 
and  prioritize  applicants  by  specialty,  to 
assign  applicants  to  IHS  healdi  care 
facilities,  to  determine  payment 
amounts  and  schedules  for  paying  the 
lending  institutes,  and  to  provide  data 
and  statistics  for  program  management 
review  and  analysis.  Affected  Public: 
Individual  and  households.  Type  of 
Respondents:  Individuals.  Table  1 
below  provides  the  following  types  of 
data  collection  instnmients,  estimated 
number  of  respondents,  number  of 
responses  per  respondent,  annual 
number  of  responses,  average  burden 
hour  per  response,  and  total  annual 
burden  hour. 
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Table  i.— Estimated  Burden  Hours 


Data  collection  instrument 


Section  I 

Section  II 

Section  III „ 

Contract  

Affidavit  

Lender's  Ceflificate 


Total 


Estimated 
number  of  re- 
spondents 


350 
350 
350 
350 
350 
1,400 


1.750 


Response  per 
respondent 


'  For  ease  of  understanding,  burden  hours  are  also  provided  in  actual  minutes. 


There  are  no  capital  costs,  operating 
costs  and/or  maintenance  costs  to 
report. 

Request  for  Conunents 

Your  written  comments  and/or 
suggestions  are  invited  on  one  or  more 
of  the  following  points:  (a)  Whether  the 
information  collection  activity  is 
necessary  to  carry  out  an  agency 
function;  (b)  whether  the  IHS  processes 
the  information  collected  in  a  useful 
and  timely  fashion;  (c)  the  accuracy  of 
the  public  biu-den  estimate  (the 
estimated  amoimt  of  time  needed  for 
individual  respondents  to  provide  the 
requested  information);  (d)  whether  the 
methodology  and  assumptions  used  to 
determine  the  estimate  are  logical;  (e) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  being 
collected;  and  (f)  ways  to  minimize  the 
public  burden  through  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Direct  Comments  to  OMB 

Send  yoiir  written  comments  and 
suggestions  regarding  the  proposed 
information  collection  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  to:  Office  of  Management 
and  Budget,  Office  of  Regulatory  Affairs, 
New  Executive  Office  Building,  Room 
10235,  Washington.  DC  20503. 
Attention:  Desk  Officer  for  MS. 

To  request  more  information  on  the 
proposed  collection  or  to  obtain  a  copy 
of  the  data  collection  instrument(s)  and/ 
or  instruction(s),  contact:  Mr.  Lance 
Hodahkwen.  Sr..  M.P.H.,  IHS  Reports 
Clearance  Officer,  12300  Twinbrook 
Parkway.  Suite  450.  Rockville,  MD 
20852-1601,  or  call  non-toll  free  (301) 
and  return  address  to: 
lhodahkw@hqe.ihs.gov. 

Comment  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 


received  on  or  before  November  15, 
1999. 

Dated:  October  7, 1999. 
Michael  H.  Trujillo, 

Assistant  Surgeon  General,  Director. 

[FR  Doc.  99-26805  Filed  10-13-99;  8:45  am] 

BILUNQ  COOE  4160-1«-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

Program  Exclusions:  September  1999 

agency:  Office  of  Inspector  General, 

HHS. 

ACTION:  Notice  of  program  exclusions. 

During  the  month  of  September  1999, 
the  HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusion  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  imder 
the  Medicare,  Medicaid,  and  all  Federal 
Health  Care  programs.  In  addition,  no 
program  payment  is  made  to  any 
business  or  facility,  e.g.,  a  hospital,  that 
submits  bills  for  payment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  fr«e  to 
decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  Executive 
Branch  prociuement  and  non- 
prociu^ment  programs  and  activities. 


Subject;  city,  state 


Effective  date 


PROGRAM-RELATED  COMVICTIONS 


A-1  TRANSPORTATION 
SERVICES;  MILWAUKEE. 
Wl 


Average  burden 
hours  per  re- 
sponse*  * 

0.25  (15  min.)  ... 
0.50  (30  min.)  ... 
0.25  (15  min)  .... 
0.33  (20  min)  .... 

0.17  (min)  

0.25  


Total  annual 
burden  hrs. 


87.5 
175.0 
350.0 
116.0 

58.5 
350.0 


1,137 


Subject;  city,  state 


10/20/1999 


ACANOVSKI,  MARY;  NEW 

YORK,  NY 

ACANOVSKI,  NEGAT;  NEW 

YORK,  NY 

AGUILAR.  JAIME;  NEW 

YORK,  NY 

AGUILAR,  CARLOS;  NEW 
YORK,  NY 

AGUILAR  PHARMACY; 
NEW  YORK,  NY  

ARBORWAY  MANOR,  INC; 
HYDE  PARK,  MA 

BENITEZ,  PEDRO  R;  KEY 
BISCAYNE,  FL 

CANTOR.  LEON;  BOCA 
RATON,  NY  

CESTARI,  ROBERT;  ROCK- 
VILLE CENTRE,  NY  

COHEN,  EDWIN  CHARLES; 
PHOENIX,  AZ  

COSTA,  NORA  MARIA; 
MIAMI,  FL  

CULVER,  DIANA  A;  BONITA 
SPRINGS,  FL 

CUNI,  EDUARDO  MIGUEL; 
MIAMI,  FL  

D'ANTIGNAC.  CHARLOTTE; 
W  LONG  BRANCH.XJJ    ... 

DEPIETRO,  THOMAS  J; 
SCRANTON,  PA  

EMERY  RETIREMENT  & 
CONVALESCENT;  HYDE 
PARK,  MA 

ETTINGER,  MARTIN; 
BOYNTON  BEACH,  FL  .... 

FLORES.  CAROLINE  HAG- 
GARD; bryand;  TX 

HOBGOOD,  LAURA;  NEW 
YORK,  NY 

HY,  SETHA;  LONG  BEACH, 
CA  

JACKSON,  FRANK  D; 
ROXBURY,  MA  

JACKSON,  MARGO  VAL- 
ERIE; COLORADO 
SPRNGS,  CO  

JACOBS,  ELLYN;  OVER- 
LAND PARK,  KS 

KENSINGER,  JACK  W; 
MIAMI  BEACH,  FL 

KRONE,  JACKI  NADOHL; 
TAMPA,  FL  

LAU,  DORIS  MARIA;  AN- 
CHORAGE, AK  

LEIMKUHLER,  NIKKI  LYNN; 
PUEBLO,  CO 


Effective  date 


10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 

10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 

10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
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Subject;  city,  state 


LENT,  LAWRENCE; 

VERSAILLES,  MO  

LIPSEY,  PHILLIP  C;  OX- 
FORD, Wl  :. 

MAHER,  MARK  A;  HYDE 

PARK,  MA 

MOHEBBAN,  FARHAD; 

ROSLYN,  NY  

MULLEN,  JOHN;  MAN- 
CHESTER, NH 

NECESSARY,  GILBERT; 

POUND,  VA  

OLIVA,  JESUS  A;  MIAMI,  FL 
PARROT,  CHARLES  M; 

NEW  LONDON,  CT  

PARZIALE,  JEFFREY;  TUC- 
SON, A2 

PERRY,  NATHANIEL; 

WAUPAN,  Wl  

PITTS.  JOHN  F;  SCRAN- 
TON,  PA 

RAINEY.  ALICE  BOSLEY; 

WALLS,  MS  

RICCA,  FRANCIS  MARTIN; 

NEW  YORK,  NY  

ROARK,  DENNIS  EDWARD; 

JARRATT,  VA 

ROKHSAR,  BENJAMIN; 

FOREST  HILLS,  NY  

SMITH,  CHARLIE  FRANK 

JR;  GRAY,  TN  

STERLING,  LATONYA; 

BATON  ROUGE,  LA 

STUART,  DENNIS  C;  BUF- 
FALO. NY 

TRIANA,  NICHOLAS  J; 

BRUNSWICK,  OH 

VIZCON,  LOURDES:  MON- 

TICELLO,  FL 

WHITENER.  BETTY  LOU; 

OAK  RIDGE,  LA  

WHITNEY,  CHARLES  LES- 
LIE II;  ORANGE,  CA 


Effective  date 


Subject;  city,  state 


10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 
10/20/1999 

10/20/1999 

05/21/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 


FLEISCHMAN,  EDWARD; 
MOUNT  HOLLY,  NJ  

FOSTER,  LYNETTE; 
CLEVELAND,  OH  

GARCIA,  MARTHA;  CLEVE- 
LAND. OH  

GARCIA,  PEDRO  NANEZ; 
PLAINVIEW,  TX 

HALPRIN,  ARTHUR 
HENRY;  WHEAT  RIDGE, 
CO „ 

HICKS,  SANDRA;  CORPUS 
CHRISTI,  TX  

JACKSON,  ELIZABETH  0; 
ANDERSON,  SC 

KEHOE,  MAUREEN  T; 
BEREA,  OH  

O'BRIEN,  LINDSAY  MARIE; 
LEAVENWORTH,  WA  

OKUWOBI,  ANTHONIA  A; 
PAWTUCKET,  Rl  

PHILLIPS,  KAREN  DENISE; 
BATON  ROUGE,  LA 

PORTZ,  MYRIAM; 
DACONO,  CO 

RIGGINS,  REESE;  LITTLE- 
TON, CO 

RINEY,  DEBORAH  A;  LIT- 
TLE ROCK,  AR 

VINET,  EMILIE  VALDARY; 
NEW  ORLEANS,  LA 

WALKER,  ANNETTE; 
SHREVEPORT,  LA 

WHARMBY,  SHARON  L; 
CANTON,  OH  

WHARTON,  LAURA  CHRIS- 
TINE; ROMANCE,  AR  


Effective  date 


Subject;  city,  state 


Effective  date 


10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 

10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 


CONVICTION  FOR  HEALTH  CARE  FRAUD 


FELONY  CONVICTION  FOR  HEALTH  CARE 
FRAUD 


HARPER,  PATRICIA  JAN- 

ICE; ASHEVILLE,  NC  

10/20/1999 

LEE.  DONNIA;  ROCH- 

ESTER, NY  ,..^:. 

10/20/1999 

KECK,  ERIC  C;  FORT  DIX, 

NJ 

10/20/1999 

MAFDALI,  DAVID;  N  MIAMI 

BEACH.  FL  

10/20/1999 

MORANO,  RALPH;  MONT- 

GOMERY. PA  

10/20/1999 

WOOD,  JAMES  DEREK; 

GLENSIDE,  PA 

10/20/1999 

LICENSE  REVOCATION/SUSPENSION/ 
SURRENDERED 


FELONY  CONTROL  SUBSTANCE 
CONVICTION 


ABRAMSON,  DOROTHY  V; 
YORK,  PA  


10/20/1999 


PATIENT  ABUSE/NEGLECT  CONVICTIONS 


ARRUDA,  STACY  H; 

DERRY,  NH  

10/20/1999 

BUFFINGTON,  MICHAEL  L; 

NORTHRIDGE,  CA 

10/20/1999 

COLLINS,  PANDORA; 

JACKSON,  MS r.... 

10/20/1999 

DEMERSE,  JAN  EDMUND; 

AMSTERDAM,  NY  

10/20/1999 

ELLIS.  TERESA  D; 

NEWBERRY,  SC  

10/20/1999 

ALFONSO,  BONITA  K;  TRA- 
VERSE CITY,  Ml  

BARRY,  LISA  R  NIEBLING; 
VALLEY  STREAM,  NY  

BENNEDY,  EDWARD  R; 
CORTLAND,  NY  

BERARD,  ROBERT  RO- 
LAND; SANTA  CRUZ,  CA 

BOLDEN,  JAMES  D;  FAIR- 
BANKS, AK  

BOSBONIS,  MICHAEL  PAT- 
RICK; IRVINE.  CA  

BROUGHMAN,  JOHN  WIL- 
LIAM; FAIRFAX,  VA 

BUTTI,  THOMAS  A;  AT- 
TICA, NY 

CARROLL-WALSH,  ROBIN 
L;  YPSILANTI,  Ml  

CARTER,  DESWEDA  R; 
COLORADO  SPNGS,  CO 

CHRISTOPHER,  PAMELA 
GATES;  ROANOKE,  VA  ... 

CLARK,  CHAFFONDA; 
WOONSOCKET,  Rl  

COLMAN,  VICTORIA  LEE; 
MANCHESTER,  NH 


10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 


CORDONE,  DIANE;  NOR- 
WALK  CT 

CRAIG,  CAROL  ELAINE; 

BERKELEY,  CA  

CRANE,  DONALD  P;  JO- 
LIET,  IL  

CUDWORTH,  GEOFFREY; 
W  HARTFORD,  CT 

DAEM,  SUSAN  DOTSON; 
TEMPLETON,  CA  

DAIGLE,  EDMOND  L; 
DOVER,  NH  

DARBY,  RICARDO  LEE; 
SAN  BERNARDINO.  CA  .. 

DARNELL,  TYLER  J;  AN- 
CHORAGE, AK  

DELANEY,  DARRELL 
GENE:  VIDOR,  TX 

DESHAZO,  BARRY  MAR- 
TINEZ; VIRGINIA  BEACH, 
VA  

DOUZE,  JOSEPH;  GREEN 
ACRES  FL 

EMiGH,  KELLY  L;  Tyrone! 

PA  

FALCONER,  LYNNE;  CAMP 

VERDE,  AZ  

FLYNN,  BRIAN  P;  MAN- 
CHESTER. NH 

FOSTER,  RICHARD; 

WETHERSFIELD,  CT 

FREDERICK,  GAIL;  GREEN- 
WICH, CT 

GARBISO,  CHRISTOPHER 

ALAN;  LOMPOC,  CA 

GEBICKI,  SUZANNE  C; 

LIGONIER,  PA  

GOMEZ,  LINDA  MARIE; 

WICHITA  FALLS,  TX  

GONZALEZ,  GLORIA;  FORT 

COLLINS.  CO  

GORDON,  YOLANDA  C; 

WASHINGTON,  DC  

GRAY,  PETER  J;  DOVER. 

NH  

GRAY,  DANA  SUE;  RIVER- 

-   SIDE,  CA 

GRIMES.  VICKI  L; 

CRESTED  BUTTE,  CO  .... 
GUPTA,  RAMESH  K;  TROY, 

Ml  

HALL,  CATHALEN;  RICH- 

ARDS  TX 
HALL,  TERRI  MicHELLE; 

OXNARD,  CA 

HAMPTON,  ROBYN  B; 

RICHMOND.  VA  

HARKINS.  JILL;  BRIDGE- 
PORT. CT  

HARRINGTON,  PENNY 

MERROW; 

BENNINGTON,  VT  

HASAN.  ISA;  NORTHVILLE, 

Ml  

HASSELL,  MARCUS;  FOR- 

ESTVILLE,  CT  

HEIDEL,  JERRY  L; 

MIDLOTHIAN,  VA  

HENSON,  TERRY  ARLENE; 

LUMERTON,  TX  

HOFFMAN,  LINDA; 

CARRINGTON,  ND 

HUSTON,  EDWARD  E; 

FREMONT,  CA  


10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
-10/20/1999 
10/20/1999 
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Subject;  city,  state 


HYLAND,  HILDA  SARA; 

WHITTIER,  CA 

JOHNSON,  WARREN  F; 

BORGER,  TX 

JONES.  SHIRLEY  K;  DEN- 
VER. CO  

JURATOVAC,  DIANE  M; 

DETROIT.  Ml  

KELLY,  SHERRI  E;  ROA- 
NOKE, VA  

KENOLY,  EDWARD  L;  DEN- 
VER, CO  

KIENER,  KARL  JAY; 

GEARY,  OK  

KLAT.  SUSAN  VIOLA;  FT 

WORTH.  TX 

KUSTER.  DAVID  E;  MAR- 
QUETTE, Ml  

LABAYEN,  ROBERTO  F; 

ARGENTINA,  CA  

LANDRUM,  TERI  ANN; 

TEMECULA,  CA  

LANGLEY,  ANDREA  LEE; 

CARMICHAEL,  CA  

LEWIS,  RAYFIELD;  HACI- 
ENDA HGTS,  CA 

LLOYD,  ZACHARY  BOYCE; 

BRONX.  NY  

LOWORN,  JOHN  R; 

COUPEVILLE,  WA 

LYNCH,  LINDA  M;  ROA- 
NOKE, VA  

MAGOLES,  MICHAEL  STU- 
ART; SAN  JOSE,  CA 

MARASA,  ERNEST  FRED; 

GENESEO.  NY  

MARTIN,  TERESA  A; 

GREELEY,  CO 

MATTHEWS,  JESSE  JR; 

WATERBURY,  CT  

MEAD,  MICHELE  D;  WA- 
TERLOO, NY  

METZGER,  JAMES  ALAN 

JR;  TROY,  NY  

MONDRAGON,  DIANE; 

LEDYARD,  CT  

MONTGOMERY,  DOUGLAS 

W;  YPSILANTI,  Ml  

MOORE.  THOMAS  W; 

BROOKLYN,  NY  

MUNGER.  LORRAINE; 

NIANTIC.  CT 

NUNEZ,  MANUEL  ANTO- 
NIO; WITTIER.  CA 

NUTALL.  INGRID 

CHARMEL;  BRYAN.  TX  .. 
OLINGER.  ANGELA  DAW- 
SON; DUBLIN,  VA  

ORAFIDIYA.  ABAYOMI; 

NEW  CITY,  NY  

ORR,  TRACY  W; 

KALKASKA,  Ml  

OSMAN,  M  FAROUK; 

INDIO.  CA  

PACIFICO,  ANNE  J; 

*    ELWOOD,  NY  

PEACOCK.  STEPHEN 

RICHARD;  GROTON.  NY 
PENNINGTON.  JOHN  M; 

PALMETTO.  FL  

POWELL.  CAROL  GROCH; 

BROOKHAVEN.  PA 

PULLEM,  ROOSEVELT;  AL 
TADENA.  CA  


Effective  date 


10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 


Subject;  city,  state 


PURYEAR.  CHARLENE  C; 
TRENTON.  Ml 

REIMER.  ROBERT  TIM- 
OTHY; WALNUT  CREEK. 
CA  

ROBLES.  JANIA  E;  DEN- 
VER, CO  

RODRIGUEZ.  JEANNE 
MARIE;  SUNDOWN.  TX  ... 

ROSEN.  BURTON; 
NARBETH.  PA  

ROSS,  ALESIA  A;  NEW- 
PORT. Rl  

ROTH.  MICHAEL  SCOTT; 
SYOSSET,  NY  

ROUNDS,  KELLY  M; 
BRATTLEBORO.  VT 

SCOTT.  ANITA  JO;  BRAN- 
DYWINE.  WV 

SHIRLEY.  ANGELA  LEIGH; 
BAYTOWN.  TX  

SIDHU,  KATHLEEN 
PARKIN-PAUL;  IONIA,  Ml 

SIGNOR,  MITZI  G;  FORT 
VALLEY,  VA 

SIMSEN,  DONALD  A;  MON- 
MOUTH JUNCTION,  NJ  ... 

SMITH.  DAVID  RALPH;  MO- 
DESTO. CA 

SOUZA.  SHIRLEY  A;  LOW- 
ELL. MA  

SPEIGINER.  AUDREY  J; 
PERRIS,  CA 

STEIG,  HENRY  S;  FRANK- 
LIN LAKES.  NJ  

STONE.  JENNIFER  L; 
CEDAR  BLUFF.  VA 

TAKACH.  PATRICIA;  MON- 
ROE. CT  

TAPERT.  RICHARD  E; 

MOUNT  CLEMENS,  Ml  ... 
UNDERWOOD.  ARMITA  H 
TILGNER;  GRAND  PRAI- 
RIE. TX 

VODAK.  TONI  DANETTE; 

OAKVIEW,  CA  

WHITE.  KERRIN  L;  BRIGH- 
TON, MA  

WILEY,  KIMBERLEE  ANN; 

CHICO,  CA  

WILSON,  ROBERT  L; 

FRANKFORT,  IL  

WISELEY,  BRUCE  VIVIER; 

BATAVIA,  NY  

ZEIGERMAN,  AMELIA; 
POUGHQUAG.  NY  


Effective  date 


Subject;  city,  state 


Effective  date 


10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 

10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 


FEDERAUSTATE  EXCLUSION/ 
SUSPENSION 


BARASH,  MILTON;  ABER- 

DEEN, NJ 

10/20/1999 

CHAND,  SANTOSH;  FAIR- 

VIEW  HGTS,  IL 

10/20/1999 

KHAN,  AZAM;  NEWARK,  NY 

10/20/1999 

M  &  G  LIVERY  &  TRANS- 

■» 

PORTATION;  MOUNTAIN- 

SIDE NJ  

10/20/1999 

ROZOVSKY.  ITAI;  CHERRY 

HILL,  NJ  

10/20/1999 

SVERDLOV,  GREGORY; 

MOUNTAINSIDE,  NJ  

10/20/1999 

FRAUD/KICKBACKS 


LOUIS,  ABBOTT  A;  MONTI- 
CELLO,  IN  

POBRE,  SILVESTRA; 
PEKIN.  IL  


03/01/1999 
06/.17/1999 


OWNED/CONTROLLED  BY  CONVICTED/ 
EXCLUDED 


ARTISTIC  HOME  HEALTH 
CARE;  ST  LOUIS,  MO  

DOCTOR'S  CARE.  INC; 
MIAMI  BEACH.  FL 

DR  MOORE  DENTAL  OF- 
FICE; DETROIT.  Ml 

GALAXY  MEDICAL  &  DIAG- 
NOSTIC; EGLIN  AFB,  FL 

INTERVENTIONS,  INC; 
TAMPA,  FL  

LOS  DOCTORES  MEDICAL 
&  DIAGNOSTIC;  EGUN 
AFB,  FL 

NATURAL  HEALTH  RE- 
SOURCES; BLAINE,  MN  .. 

PHYSICAL  THERAPY  & 
REHA6;  FT  WALTON 
BEACH,  FL  

PRICE  MEDICAL  TRANS- 
PORTATION; BRYAN.  TX 

PROFESSIONAL  CHIRO- 
PRACTIC CTR; 
KINGSFORD,  Ml 

RAYMOND  NEWSOME,  D 
C;  DE  SOTO.  TX  

SUPER-MED  CARE  MED- 
ICAL &  DIAGN;  EGLIN 
AFB,  FL 

TREATMENT  DIMENSIONS. 
INC;  TAMPA.  FL  

VILAS  MEDICAL  &  DIAG- 
NOSTIC CTR;  EGLIN 
AFB.  FL 

YOUTH  ENHANCEMENT 
SERVICES;  BEAUMONT, 
TX 


10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 

10/20/1999 
10/20/1999 

10/20/1999 
10/20/1999 

10/20/1999 
10/20/1999 

10/20/1999 
10/20/1999 

10^0/1999 

10/20/1999 


DEFAULT  ON  HEAL  LOAN 


ANN,  GRACE  Y;  DES 
PLAINES,  IL 

BEHRMAN,  GLENN  D; 
LAKE  ALFRED.  FL  

BERRY.  RUSH  H;  GALES- 
BURG.  IL 

BISSANTI.  MICHAEL  A; 
QUINCY.  MA 

BLITMAN.  FAITH  M;  PHILA- 
DELPHIA. PA 

BONDURANT.  TERESA  M; 
YELLOW  SPRINGS.  OH  . 

BROWN.  SHERYL  D; 
JAMESTOWN,  NY  

BRUNTON,  THOMAS  A; 
THREE  LAKES,  Wl 

BRYANT,  JOHN  W;  ALEX- 
ANDRIA. VA 

BUTLER,  EDDIE  J;  SOUTH- 
FIELD.  Ml  

CALLENDER.  RALPH  A; 
EUREKA,  CA  

CAMP,  CLARENCE  L  JR; 
DETROIT,  Ml  


10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
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Subject;  dty,  state 


CAMPBELL,  STEVEN  P; 
SAN  FRANCISCO.  CA  

COLLINS,  ROBERT  D;  INDI- 
ANAPOLIS, IN  

COPELAND.  JAMES  H; 
HARRISMAN,  TN 

COTHRAN.  LONNIE  A; 
POTEAU,  OK  

ELACHI,  MOHAMED  N; 

PATERSON.  NJ 

ESSMAN,  RICK  A;  ASHE- 
VII I  p   1^ 

GALLEBERG.  DAviDA; 

WYOMING,  MN  

GOLDSTEIN,  BRAD  M; 
BOCA  RATON.  FL 

GOLDSTEIN.  MARK  S; 
CENTREVILLE.  VA 

HAMPTON.  JUBAL;  LONG 
BEACH.  CA 

HAWKINS.  DAVID  E; 
SANDY.  UT 

HENRY,  DAVID  A  JR;  GAL- 
VESTON, TX 

JETT,  SIGURD  A;  FAIR- 
FIELD. CA 

JOHNSON,  MARGIE  N;  MIL- 
WAUKEE. Wl  

KRAUSE, 
MARYCATHERINE  L;  RIV- 
ERSIDE. CT 

LAGONEGRO.  ANN  L; 
GLOUCESTER,  VA  

LAWTON,  MICHAEL  D; 
ANAHEIM,  CA 

LEVINSON,  SCOTT  F;  CHI- 
CAGO, IL  

LIEB.  RONEN  FOREST 
HILLS.  NY;  „.... 

MAKRIDAKIS,  NIKOLAOS 
N;  FORT  WAYNE,  IN  

MARTIN,  SUSAN  L;  CHI- 
CAGO, IL  

MARTS,  RICHARD  A;  LOS 
ANGELES,  CA  

MERCADO,  RAFAEL  L;  SAN 
ANTONIO.  TX  

MITNOWSKY.  ELLEN  J; 
ASHFIELD,  MA  

MOORE-EVANS,  JAC- 
QUELINE D;  HOUSTON. 
TX 

MOSS,  CHERYTA  A;  SAN 
DIEGO,  CA  

NICOLAIDES,  HENRY  D; 
CARBONDALE,  IL  

OLAJIDE,  GBOLAHAN  A; 
LOS  ANGELES,  CA 

ONEIL.  LORI  L;  LA  PORTE. 

IN 

OWUSU.  VICTOR  I;  KALA- 
MAZOO. Ml 

FERRYMAN,  RICHARD  L; 

PHOENIX.  AZ  

PHILIPSON,  DAVID;  HUN- 
TINGTON BCH,  CA  

POLLACK,  MARK  A;  JA- 
MAICA, NY 

POWELL,  JONATHAN  P; 

POTTSTOWN,  PA  

PRESSMAN.  DAVID; 

LORTON.  VA  

RAFII,  AHMAD  R;  SAN 
JOSE.  CA 


Effective  date 


10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10ir2Q/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 

10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 

10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 


Subject;  city,  state 

RAVINSKI.  DEBORAH  G; 
PLYMOUTH.  MA 

SAMBOR,  DAVID  H;  LOCK- 
PORT.  NY  

SANDERS,  DONALD  E;  IN- 
DIAN HARBOUR  BCH,  FL 

SCHUM,  DAVID  K;  BROWN- 
WOOD.  TX 

SEKUUTS.  NELLY  M;  MA- 
YAGUEZ,  PR  

SIMS-FORD,  CHERYL  D; 
ELMORE  CITY,  OK  

SMITH,  DAVID  R;  WICHITA, 
KS 

TEIXEIRA.  JUUO  A;  NEW 
ROCHELLE.  NY 

TENNANT.  MICHAEL  D; 
WHEATRIDGE,  CO  

TILLOTSON,  MARK;  CHAP- 
EL HILL.  NC 

TU^L,  MARC  A;  NEWARK. 
NJ 

TURNER-WHITE.  SHARON 
V;  MIAMI,  FL 

WALSH,  GREGORY  A;  S 
DAYTONA  BEACH.  FL 

WILLIAMS,  RUSSELL  C; 
VACAVILLE,  CA  

WILLIAMS,  MATTHEW  T; 
SAN  ANTONIO.  TX  

WILSON,  MICHAEL  F;  TO- 
PEKA  KS 

YORK,  WILLIAM  C;  GREEN 
COVE  SPNGS.  FL 


Effective  date 


10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 
10/20/1999 


Dated:  October  5, 199^. 
Joanne  Lanahan, 

Director,  Health  Care  Administrative 

Sanctions,  Office  of  Inspector  General. 

[FR  Doc.  99-26828  Filed  10-13-99;  8:45  am] 

BHJJNG  CODE  41S»-04-4> 


DEPARTMENT  OF  THE  INTERIOR 

H«h  and  Wiklllfo  Servica 

Notice  of  Receipt  of  Applications  for 
Pennit 

The  following  applicants  have 
applied  for  a  pennit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.y. 

FRT-018124 

Applicant:  Walter  F.  Broich,  Edina.  MN 

The  applicant  requests  a  permit  to 
import  tiie  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 


PRT-17898 

Applicant:  Utah's  Hogle  Zoo/Utah  Zoological 
Society,  Salt  Lake  City,  UT 

The  applicant  requests  a  permit  to 
import  one  female  captive-bom  Siberian 
Tiger.  (Panthera  tigris  altaica)  from 
Metro  Toronto  Zoo,  Toronto,  Canada  for 
breeding  purposes  and  public  display. 

FRT-017646 

Applicant:  Hector  Gonzalez.  Dorado,  PR 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  {Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survivaJ  of  the  species. 
PRT-016660 

Applicant:  USGS/NaUonal  Wildlife  Health 
Center,  Madison,  WI 

The  applicant  requests  a  permit  to 
export  egg  yolks  taken  from  infertile 
eggs  of  captive-bom  Puerto  Rican 
parrots  [Amazona  vittata)  to  Scottish 
Agricultural  College,  Scotland,  United 
Kingdom  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species  through  scientific  research.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  five-year  period. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  docimients  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/35»-2281). 

Dated:  October  8, 1999. 
Kristen  Nelson, 

Acting  Chief,  Branch  of  Permits,  Office  of 

Management  Authority. 

(FR  Doc.  99-26836  Filed  10-13-99;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wlldllle  Servic* 

Isauanca  of  Pennit  for  Marine 
Mammala 

On  July  8, 1999,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
64.  No.  130,  Page  36891.  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Mike  H.  Boyd, 
Cartersville,  GA  for  a  permit  (PRT- 
014003)  to  import  one  polar  bear  {Ursus 
maritimus)  trophy  taken  from  the 
Lancaster  Soimd  population,  Canada  for 
personal  use. 

Notice  is  hereby  given  that  on  August 
16, 1999,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

Documents  and  other  information 
submitted  for  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  to  the  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfex  Drive,  Room  700,  Arlington. 
Virginia  22203.  Phone  (703)  358-2104, 
or  Fax  (703)  358-2281. 

Dated:  October  8, 1999. 
Kristen  Nelson, 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 

Documents  and  other  information 
submitted  with  the  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the  above 
address  within  30  days  of  the  date  of 
publication  of  this  notice. 

[FR  Doc.  99-26835  Filed  10-13-99;  8:45  ami 
BNJJNO  CODE  431»-«6-P 


DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Notice  of  Availability  of  Information 

agency:  U.S.  Geological  Survey, 
Department  of  the  Interior. 
action:  Notice  of  availability  of 
information. 

summary:  The  U.S.  Geological  Survey 
(USGS)  is  proposing  to  change  a  long- 
standing policy  regarding  access  to 
documents  compiled  by  the  Defense 
Minerals  Administration,  the  Defense 
Minerals  Exploration  Administration, 
and  the  Office  of  Minerals  Exploration. 


Previously,  only  the  record  title  holder 
of  the  underlying  property  or  a  person 
with  written  permission  from  the  record 
title  holder  had  access  to  the 
documents.  The  USGS  purposes  to 
make  this  information  available  to  any 
requester. 

EFFECTIVE  DATE:  December  1, 1999. 
ADDRESSES:  Kathleen  M.  Johnson,  U.S. 
Geological  Survey,  913  National  Center, 
Reston,  VA  20192. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  M.  Johnson,  703-648-6110. 
SUPPLEMENTARY  MFORMATKNI:  In  1950, 
Congress  enacted  the  Defense 
Production  Act,  50  U.S.C.  App.  §  2061 
et  seq.  authorizing  the  President  to 
"make  provision  *  *  *  for  the 
encouragement  of  exploration, 
development,  and  mining  of  critical  and 
strategic  minerals,  metals,  and 
materials."  Id.  §  2093.  The  President 
delegated  his  authority  under  the  Act  to 
various  Federal  agencies,  including  the 
Department  of  the  Interior.  Exec.  Order 
No.  10,161, 15  FR  6105  (1950).  Under 
this  delegated  authority,  the  Secretary  of 
the  Interior  established  the  Defense 
Minerals  Administration  (DMA).  Sec. 
Order  No.  2605, 15  FR  8718  (1950).  The 
DMA's  purpose  was  to  maintain 
production  from  existing  mineral 
sources,  to  expand  production  from 
known  but  inactive  soiures,  and  to 
provide  Government  support  for 
exploration  of  new  mineral  deposits. 
GEORGE  F.  HOWE,  UNITED  STATES 
DEPARTMENT  OF  THE  INTERIOR, 
HISTORY  OF  DEFENSE  AGENCIES, 
Part  IV  (1953).  To  further  the  third 
stated  ptupose,  the  DMA  started  a 
program  to  provide  funds  for 
exploration  projects  for  "unknown  or 
imdeveloped  sources  of  strategic  or 
critical  metals  and  minerals."  Mineral 
Order  No.  5, 16  FR  3183  (1951).  Before 
its  termination  on  November  20, 1951, 
the  DMA  received  1,015  requests  for 
assistance.  Id.  at  77.  Of  these,  as  of 
October  30, 1951, 153  had  resulted  in 
contracts,  324  had  been  denied,  40  had 
been  withdrawn  by  the  applicant,  and 
489  were  pending.  Id.  at  Appendix  VI, 
Part  IV. 

Although  the  DMA  had  been 
terminated,  the  Department  of  the 
Interior  continued  the  program  for 
exploration  assistance  with  the 
formulation  of  the  Defense  Minerals 
Exploration  Administration  (DMEA). 
-    Secretarial  Order  No.  2726, 18  FR  3804 
(1953).  The  DMEA  operated  similarly  to 
the  DMA.  See  DMEA  Order  No.  1, 17  FR 
2090  (1952).  The  DMEA  was  terminated 
on  June  30,  1958.  23  FR  4003  (1958). 
Before  its  termination,  the  DMEA 
received  3,888  applications  for 
assistance,  and  1,159  applications  were 


approved  and  executed  into  contracts. 
H.R.  Rep.  No.  85-2276, 1958 
U.S.C.C.A.N.  3701.  Of  the  applications 
executed  into  contract,  337  were 
certified  as  having  discovered  a 
significant  amount  of  ore.  Id.  At  the 
time  the  DMEA  was  terminated,  there 
were  170  contracts  in  force.  Id. 

In  August  of  1958,  Congress  enacted 
Public  Law  85-701,  72  Stat.  700  (1958), 
authorizing  the  Searetary  of  the  Interior 
to  enter  into  exploration  contracts 
providing  for  Grovemment  financial 
assistance  for  the  discovery  of  domestic 
mineral  reserves.  30  U.S.C.  641  et  seq. 
Under  this  authority,  the  Secretary  of 
the  Interior  established  the  Office  of 
Minerals  Exploration  (OME).  Secretarial 
Order  No.  2834,  23  FR  7555  (1958).  The 
program  for  exploration  assistance 

imder  the  OME  was  similar  to  that  

under  the  DMA  and  DMEA.  See  30  CFR 
part  301  (1958). 

In  1965,  OME  and  its  functions  were 
transferred  to  the  USGS.  30  FR  2865 
(1965).  After  fiscal  year  1974,  USGS  did 
not  request  appropriations  for  new 
contract  hmds,  and  in  1979,  Congress 
discontinued  funding  for  the  0K& 

l^ese  programs  produced  a  variety  of 
technical  information  in  the  proposed 
work  plans,  monthly  progress  reports, 
inspection  reports,  final  reports  (final 
reports  were  prepared  by  both  the 
Government  and  the  contractor),  and 
audits,  among  other  routine 
correspondence  between  the  application 
and  the  Government.  The  Government 
entered  into  contracts  with  entities  in  44 
States;  the  6  States  that  did  not  have 
contracts  are  Delaware,  Indiana, 
Nebraska,  North  Dakota,  Ohio,  and 
Rhode  Island.  The  files  &t>m  these 
contracts  were  stored  in  various  Federal 
archival  locations.  However,  in  1996, 
the  USGS  consolidated  all  of  the  DMA, 
DMEA,  and  OME  files  in  its  office  in 
Spokane,  Washington. 

Access  to  the  information  contained 
in  the  files  was  limited  to  either  the 
current  property  owner  or  to  anyone 
with  a  letter  of  authorization  from  the 
current  property  owner.  USGS  had 
limited  access  to  these  docimients 
because  of  the  business-sensitive  nature 
of  some  information  contained  within 
them.  USGS  recently  reviewed  both  its 
authority  to  withhold  the  information 
contained  in  these  files  and  the  policy 
of  withholding  the  information.  As  a 
result  of  this  review,  USGS  believes  that 
because  the  exploration  assistance 
programs  are  no  longer  in  existence,  and 
the  vast  majority  of  the  properties  and 
companies  described  no  longer  exist  in 
their  original  forms,  release  of  this 
information  will  not  harm  the  business 
interests  of  the  companies  or 
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individuals  who  submitted  it.  For  these 
reasons,  USGS  believes  it  is  no  longer 
necessary  to  withhold  this  infonnation, 
and  is  seeking  conunents  on  this 
proposed  change  in  its  policy. 

Dated:  October  7. 1999. 
P.  Patrick  Leahy, 

Chief  Geologist,  U.S.  Geological  Survey. 
[FR  Doc.  99-26759  FUed  10-13-99;  8:45  am) 

BILLING  CODE  4310-V7-M 

DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Digital  Earth  Interagency  Working 
Group;  Meeting 

agency:  U.S.  Geological  Survey. 
ACTION:  Notice  of  meeting. 

SUMiyiARY:  The  Digital  Earth  hiteragency 
Working  Group,  chaired  by  NASA  with 
representatives  from  other  Federal 
.  departments  and  agencies,  will  hold  an 
open  meeting  at  the  USGS  facility  in 
Reston,  Virginia,  to  discuss  options  for 
a  near-term  demonstration  of  the  Digital 
Earth  vision  (for  details  visit 
www.digitalearth.gov).  Throughout 
Federal,  State,  and  local  government, 
tie  private  sector,  and  other  public 
sector  interests,  there  exist  data, 
infrastructure,  partnerships,  and 
capability  to  support  the  exploitation  of 
geospatial  infonnation  to  answer 
questions  of  concern  to  students, 
researchers,  community  leaders,  and 
others.  The  god  of  this  meeting  will  be 
to  identify  existing  and  emerging  data, 
infrastructxire,  and  tools  that  can  be 
brought  together  to  provide  an  "alpha 
version"  of  the  Digital  Earth  vision  in  a 
limited  number  of  use  contexts  (e.g., 
students  asking  a  question  about  the 
effects  of  pollution  on  their 
community).  The  results  of  this 
discussion  may  lead  to  subsequent 
Commerce  Business  Daily  requests  for 
proposals. 

DATES:  The  meeting  will  be  held  in  the 
USGS  main  Auditorium  on  Monday, 
October  25, 1999,  commencing  at  8  a.m. 
and  adjourning  at  1  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

reserve  a  space  at  the  meeting,  please 
contact  Mr.  Mark  Reichardt  at  (703) 
648-5742,  or  via  e-mail  at 
mreichardt@usgs.gov.  Although  the 
meeting  is  open  to  all  interested  parties, 
space  is  limited  and  will  be  allocated  on 
a  first  come  basis.  Please  limit  requests 
to  one  member  of  your  organization. 


Dated:  October  6, 1999. 
John  A.  Kelmelis, 

Acting  Chief,  National  Mapping  Division. 
[FR  Doc.  99-26758  Filed  10-13-99;  8:45  am] 
BNJJNO  CODE  4310-Y7-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[MT-010-143(M)1;  MTM-88157J 

Notice  of  Closure  of  Public  Land  to 
Certain  Uses  in  Yellowstone  County, 
MT  . 

AGENCY:  Biueau  of  Land  Management, 
Interior 

ACTION:  Closure  of  765  acres  of  public 
land  to  the  use  of  motorized  vehicles 
and  mechanized  vehicles,  the  discharge 
of  firearms,  horseback  riding,  hang 
gliding,  and  rock  climbing. 

SUMMARY:  Notice  is  served  that  public 
land  located  approximately  one  mile 
directiy  east  of  downtown  Billings, 
Montana,  known  as  the  Four  Dances 
Natural  Area  (formerly  known  as 
Sacrifice  Cliff  or  the  Larsen  property),  is 
closed  to  the  use  of  off-highway  vehicles 
(OHVs)  and  mechanized  vehicles 
including  mountain  bicycles,  the 
discharge  of  any  firearms  including 
pellet  gims,  horseback  riding,  hang 
gliding,  and  rock  climbing.  The  closiu« 
will  be  in  effect  beginning  on  November 
1, 1999,  and  remain  in  effect  until 
public  consultation  is  completed  and  an 
activity  plan  for  the  area  is  approved. 
OHV  use  includes  all  types  of  motor 
vehicles  except  for  those  authorized  for 
administration  operations,  law 
enforcement,  and  property  maintenance 
or  other  BLM  management  programs. 
This  closure  is  necessary  to  protect 
public  land  and  adjacent  private 
property,  and  for  public  safety.  More 
detailed  information,  the  legal  land 
description  and  siirvey  plats  of  the  area 
are  on  file  at  the  Billings  Field  Office. 

Also,  effective  November  1,  1999,  the 
Four  Dances  Natural  Area  will  be  open 
for  restricted  use  as  a  walk-in  area  for 
hiking,  picnicking,  cross  coimtry  skiing, 
and  wildlife  viewing.  The  area  will  be 
open  daily  to  the  public  from  30 
minutes  before  simrise  to  30  minutes 
after  simset.  Camping  will  be  allowed 
by  permit  only.  Dogs  must  be  leashed 
and  under  the  control  of  the  owner. 
Fires  and  firewood  cutting  are 
prohibited. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  S.  Brooks,  Field  Manager,  BLM, 
Billings  Field  Office,  P.O.  Box  36800, 
5001  Southgate  Drive,  Billings,  MT 
59107-6800  or  call  406-896-5013. 


SUPPLEMENTARY  INFORMATION:  AuUlority 
for  this  action  is  outiined  in  sections 
302,  303,  and  310  of  Uie  Federal  Land 
Policy  and  Management  Act  of  October 
21, 1976,  (43  U.S.C.  1716)  and  Tide  43 
Code  of  Federal  Regulations  Subject 
8341  (43  CFR  8341.2)  and  8364  (43  CFR 
8364.1).  Any  person  who  fails  to  comply 
with  this  closure  is  subject  to  citation  or 
arrest  and  a  fine  up  to  $1 ,000  or 
imprisonment  not  to  exceed  12  months, 
or  both.  This  closure  applies  to  all 
persons  except  persons  authorized  by 
the  Bureau  of  Land  Management. 

Dated:  October  6. 1999. 
Sandra  S.  Brooks, 

Field  Manager. 

(FR  Doc.  99-26873  Filed  10-13-99;  8:45  am] 

BNJJNO  CODE  4310-44-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[CA-930-6410-00-ZBKC;  GAGA  41100] 

Conveyance  of  Mineral  Interests  In 
Califomia 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  segregation. 

SUMMARY:  The  private  land  described  in 
this  notice,  aggregating  51.00  acres,  is 
segregated  and  made  unavailable  for 
filings  under  the  general  mining  laws 
and  the  mineral  leasing  laws  to 
determine  its  suitability  for  conveyance 
of  the  reserved  mineral  interest 
pursuant  to  section  20C  jf  the  Federal 
Land  Policy  and  Management  Act  of 
October  21, 1976.  The  mineral  interests 
will  be  conveyed  in  whole  or  in  part 
upon  favorable  mineral  examination. 
The  purpose  is  to  allow  consolidation  of 
surface  and  subsurface  of  minerals 
ownership  where  there  are  no  known 
mineral  values  or  in  those  instances 
where  the  reservation  interferes  with  or 
precludes  appropriate  nonmineral 
development  and  such  development  is  a 
more  beneficial  use  of  the  land  than  the 
mineral  development. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Gary,  Bureau  of  Land 
Management,  California  State  Office, 
2800  Cottage  Way,  Sacramento, 
Califomia  95825,  (916)  978-4677. 

Mount  Diablo  Meridian 

T.  26S.,R.  37E.. 

Sec.  7,  NEV4SWV4.  NV2SEV4SWV4. 

County — Kern 

As  Reservation — All  coal  and  other 
minerals. 

Upon  publication  of  this  Notice  of 
Segregation  in  the  Federal  Register  as 
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provided  in  43  CFR  2720.1-l(b),  the 
mineral  interests  owned  by  the  United 
States  in  the  private  lands  covered  by 
the  appUcation  shall  be  segregated  to 
the  extent  that  they  will  not  be  subject 
to  appropriation  under  the  mining  and 
mineral  leasing  laws.  The  segregative 
effect  of  the  application  shall  terminate 
by  publication  of  an  opening  order  in 
the  Federal  Register  specifying  the  date 
and  time  of  opening;  upon  issuance  of 
a  patent  or  other  document  of 
conveyance  to  such  mineral  interest;  or 
two  years  from  the  date  of  publication 
of  this  notice,  whichever  occurs  first. 

Dated:  September  30, 1999. 
David  Mcllnay, 
Chief,  Branch  of  Lands. 
[FR  Doc.  9»-26830  Filed  10-13-99;  8:45  am] 
MUMci  CODE  431(M0-« 

DEPARTMENT  OF  THE  INTERIOR 

NaUonal  Park  Sarvica 

Noltoa  of  AvaHabilRy  of  ttia  Rafaranca 
Manual  #32  for  Uaa  WHh  Diractor'a 
Ordar  «32Concamlng  RalationaMpa 
Batwaan  tlw  National  Park  Sarvica  and 
Coopacatlng  Aaaodatlona 

agency:  National  Park  Service,  Interior. 
action:  Public  Notice. 

summary:  The  National  Park  Service 
(NPS)  is  converting  and  updating  its 
ctirrent  system  of  internal  instructions 
to  a  three-level  system  consisting  of:  (1) 
NPS  Management  Policies;  (2)  Director's 
Orders;  and  (3)  Reference  Manuals/ 
Handbooks  and  other  helpful 
information.  When  these  documents 
contain  new  poUcy  or  procedural 
requirements  that  may  affect  parties 
outside  the  NPS,  this  information  is 
being  made  available  for  public 
comment.  Previously,  Directors'  Order 
#32  was  released  and  Reference  Manual 
#32  is  an  operational  guide  for 
implementing  this  previous  dociunent 
that  establishes  operational  policies  and 
procedural  guidance  concerning 
relationships  between  the  NPS  and 
Cooperating  Associations.  Cooperating 
Associations  are  private  non-profit 
organizations  that  provide  interpretive 
and  educational  services  in  many  areas 
of  the  National  Park  System. 

DATES:  Written  comments  will  be 
accepted  imtil  November  15, 1999. 

ADDRESSES:  Send  comments  to  Glenn 
Clark.  Servicewide  Cooperating 
Association  Coordinator,  Room  7312. 
National  Park  Service,  1849  C  Street 
NW.,  Washi^on,  DC. 


FOR  FURTHER  INFORMATION  CONTACT: 
Glenn  Clark  at  202-565-1058. 
Glen  Clark, 

Servicewide  Coordinator  for  Cooperating 

Association. 

(FR  Doc.  99-26863  Filed  10-13-99;  8:45  am) 

HLUNG  CODE  4310-70-W 


DEPARTMENT  OF  THE  INTERIOR 
Buraau  of  RaclamatkHi 

INT-OES-99-39 

Boatwtok  DIvialon,  Franchman> 
Cambrklga  OiviakHi,  and  Kanaaka 
DivWon,  Almana  Unit 

agency:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  availability  and  public 

hearing  on  draft  enviromnental  impact 

statement  pmS). 

SUMMARY:  Piu^uant  to  section  1Q2(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  as  amended,  the 
Department  of  the  Interior,  Bureau  of 
Reclamation,  has  prepared  a  DEIS  on 
the  proposed  rwiewal  of  long-term  water 
supply  contracts  for  irrigation  water 
from  Federal  projects  in  the  Repubbcan 
River  basin  in  Nebraska  and  Kansas. 
The  DEIS  describes  five  alternatives, 
including  no  action,  and  evaluates  the 
environmental  consequences  of 
renevtdng  the  long-term  water  supply 
contracts  and  of  modifications  to 
reservoir  operations.  Public  hearings 
have  been  schedided  to  provide 
interested  parties  an  opportimity  to 
provide  oral  or  written  comments  on  the 
proposed  renewal  of  long-term  water 
supply  contracts. 

DATES:  A  60-day  public  review  and 
comment  period  commences  with  the 
publication  of  this  notice.  WrittMi 
comments  on  the  DEIS  should  be 
submitted  by  December  13,  1999. 

Written  comments  from  interested 
parties  unable  to  attend  the  hearings, 
those  not  wanting  to  make  oral 
presentations,  or  those  wishing  to 
supplement  their  oral  presentations  at 
the  public  hearing  should  be 
transmitted  to  the  Nebraska-Kansas  Area 
Office  by  December  13, 1999,  for 
inclusion  in  the  public  record. 

Public  hearings  have  been  scheduled 
from  6:30  to  9:30  p.m.  on  the  following 
dates: 

•  November  2, 1999,  Belleville, 
Kansas. 

•  November  3, 1999,  Alma,  Nebraska. 

•  November  4, 1999,  McCook, 
Nebraska. 

ADDRESSES:  The  public  hearing 
locations  are: 


•  Harvester  Room  in  the  Jensik 
Insurance  Building,  1309  Eighteenth 
Street,  Belleville,  Kansas. 

•  Johnson  Community  Center,  509 
Main  Street,  Alma,  Nebraska. 

•  Community  Building,  West  Fifth 
and  O  Streets,  McCook,  Nebraska. 

Written  comments  on  the  DEIS  should 
be  submitted  to  the  Area  Manager 
(Attention:  Judy  O'SuUivan),  Nebraska- 
Kansas  Area  Office,  P.O.  Box  1607, 
Grand  Island  NE  68802. 

You  may  request  a  Summary  of  the 
DEIS  or  the  entire  DEIS  (with 
appendices)  in  printed  copy  or  on 
computer  disk.  Copies  may  be  obtained 
from  the  above  address  or  by  telephone 
(308)  389-4622  x211.  Copies  are  also 
available  for  public  inspection  and 
review  on  the  Internet  at 
"www.gp.usbr.gov"  in  the  "Current 
Activities"  section  under 
"Environmental  Activities." 

See  Supplementary  Information 
section  for  additional  addresses  where, 
the  DEIS  is  available  for  pubUc 
inspection  and  review. 
FOR  FURTHER  MFORMATION  CONTACT:  Jill 
Manring,  Basin  Study  Coordinator, 
Nebraska-Kansas  Area  Office,  P.O.  Box 
1607,  Grand  Island  NE  68802— 
telephone  (308)  389-^622  x214. 
SUPPL£MENTARY  INFORMATION: 


DEIS  Public  Inspection  aiad  Review    * 
Locations 

Offices 

•  Bureau  of  Reclamation,  Nebraska- 
Kansas  Area  Office,  203  West  Second 
Street.  Grand  Island  NE  68801— 
telephone  (308)  389-4622 

•  Bureau  of  Reclamation,  Great  Plains 
Regional  Office,  316  North  26th  Stieet, 
Billings  MT  59101— telephone  (406) 
247-7638 

•  Bureau  of  Reclamation, 
Reclamation  Service  Center  Library, 
Building  67,  Room  167,  Denver  Federal 
Center,  Sixth  and  Kipling,  Denver  CO 
80225— telephone  (303)  445-2072 

•  Bureauof  Reclamation,  Program 
Analysis  Office.  Room  7456, 1849  C 
Street  NW,  Washington  DC  20240— 
telephone  (202)  208-4662 

•  Bostwick  Irrigation  District  in 
Nebraska,  Red  Cloud  NE 

•  Kansas  Bostvdck  Irrigation  District 
No.  2,  Courtiand  KS 

•  Frenchman-Cambridge  Irrigation 
District,  Cambridge  NE 

•  Frenchman  Valley  and  H&RW 
Irrigation  District,  Culbertson  NE 

•  Almena  Irrigation  District,  Almena 

KS 

Libraries  V 

•  Alma  Public  Library,  West  Second 
Street,  Alma  NE  68920-3378 
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•  Blue  Hill  Public  Library.  317  West 
Gage  Street,  Blue  Hill  NE  68930-2068 

•  Butler  Memorial  Library,  621 
Pennsylvania.  Cambridge  NE  69022 

•  Franklin  Public  Library,  1502  P 
Street.  Franklin  NE  68939-1200 

•  Hastings  Public  Library,  517  West 
Fourth  Street,  Hastings  NE  68901-7560 

•  Imperial  Public  Library,  703 
Broadway  Street,  Imperial  NE  69033- 
4017 

•  Kearney  Public  Library,  2020  First 
Avenue,  Kearney  NE  68847-5306 

•  McCook  Library,  802  Norris 
Avenue.  McCook  NE  69001-3143 

•  Nelson  Pubhc  Library.  10  West 
Third  Street,  Nelson  NE  68961-1246 

•  Red  Cloud  Public  Library,  537 
North  Webster  Street.  Red  Cloud  NE 
68970-2421 

•  Carnegie  Public  Library.  449  North 
Kansas  Street.  Superior  NE  68978-1852 

•  Trenton  Village  Library,  406  East 
First  Street.  Trenton  NE  69044 

•  Wauneta  City  Library.  319  North 
Tecumseh.  Wauneta  NE  69045-2011 

•  Almena  Public  Library.  415  Main. 
Ahnena  KS  67622 

•  Belleville  Pubhc  Library.  1327 
Nineteenth  Street,  Belleville  KS  66935 

•  Courtland  City  Library.  403  Main 
Street,  Courtland  KS  66939 

•  Northwest  Kansas  Library  System,  2 
Washington  Square.  Norton  KS  67654 

Hearing  Process  Information 

Organizations  and  individuals 
wishing  to  present  oral  statements  are 
strongly  encouraged  to  contact  Judy 
O'Sullivan,  Bureau  of  Reclamation, 
Nebraska-Kansas  Area  Office,  at  the 
address  above  or  telephone  (308)  389- 
4622  x211  to  announce  their  intention 
to  participate  in  the  public  hearing. 
Requests  to  make  presentations  will  also 
be  accepted  at  the  hearings.  Written 
statements  may  also  be  submitted  at  the 
hearings. 

Oral  statements  at  the  public  hearings 
will  be  limited  to  5  minutes.  If  time 
permits,  the  hearing  officer  may  allow 
speakers  to  extend  their  oral  statement 
after  all  persons  wishing  to  comment 
have  been  heard.  Whenever  possible, 
speakers  will  be  scheduled  according  to 
the  time  preference  requested  in  their 
letter  or  telephone  request.  Scheduled 
speakers  not  present  at  the  public 
hearing  when  called  will  lose  their 
privilege  in  the  scheduled  order  and 
will  be  recalled  at  the  end  of  all  the 
scheduled  speakers.  Those  registering  at 
the  meetings  may  choose  from  the 
remaining  time  slots. 

Please  notify  Reclamation  at  least  2 
weeks  in  advance  of  the  scheduled 
hearing  if  you  require  special  needs  in 
order  to  participate  in  the  public 
hearing.  Those  having  special  needs 


should  contact  Judy  O'SulUvan  at  (308) 
389-4622  x211  or  through  the  Federal 
Relay  System  at  (800)  877-8339  or  via 
e-mail  at  "josullivan@gp.usbr.gov". 
Smoking  will  be  prohibited  in  the 
hearing  room  and  surroimding  area. 
Dated:  September  25, 1999 

Fred  R.Ore, 

Area  Manager,  Nebraska-Kansas  Area  Office. 
(FR  Doc.  99-26633  Filed  10-13-99;  8:45  am] 
BILUNC  CODE  4310-M-^ 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  the  policy  of  the 
Department  of  Justice,  28  U.S.C.  50.7, 
and  pursuant  to  Section  122(d)(2)  of  the 
Comprehensive  Environmental 
Response  Compsenation  and  LiabiUty 
Act,  42  U.S.C.  9601  et  seq., 
("CERCLA"),  notice  is  hereby  given  that 
a  proposed  consent  decree  in  United 
States  V.  Akzo  Nobel  A.B.,  Civ.  No. 
1:99-CV-731,  was  lodged  with  the 
United  States  District  Coiut  for  the 
Western  District  of  Michigan,  on 
September  22, 1999.  The  action  was 
brought  by  the  United  States  against 
fourteen  defendants  seeking  the 
performance  of  a  remedial  action  at  the 
Bofors  Noble  Superfund  Site  in 
Muskegon,  Michigan,  and 
reimbursement  of  response  costs 
inciured  in  connection  with  site. 

The  settling  parties  are  Akzo  Nobel 
A.B.,  American  Cyanamid  Company, 
Bissel,  Inc.,  E.I.  DuPont  DeNemours  and 
Company,  Dow  Agrosciences  LLC,  Eli 
Lilly  Company,  General  Electric 
Company,  IBM  Corporation,  Lomac. 
Inc.,  Mallinckrodt,  Inc.,  Monsanto 
Company.  SheH  Oil  Company. 
Smithkline  Beecham  Corporation,  and 
Union  Carbide  Corporation. 

Under  the  proposed  settlement,  eight 
of  the  settlors  will  be  responsible  for 
performing  the  response  action  at  the 
Bofors  Nobel  site.  The  remaining  parties 
will  contribute  funds  in  the  amounts  set 
forth  in  the  proposed  decree  which  will 
be  used  to  finance  the  work,  reimburse 
response  costs  incurred  by  the  United 
States  Environmental  Protection  Agency 
in  connection  with  the  site,  and  pay 
natural  resoiu'ce  damages  arising  hom 
releases  of  hazardoiis  substances  at  the 
site.  Under  the  proposed  consent 
decree,  the  Environmental  Protection 
Agency  will  provide  mixed  funding,  up 
to  an  amoimt  of  $7.2  million,  to  assist 
in  financing  the  remedial  action  at  the 
site. 


The  proposed  consent  decree  may  be 
examined  at:  (1)  The  Office  of  the 
United  States  Attorney  for  the  Western 
District  of  Michigan.  The  Law  Building, 
330  Ionia  Avenue,  N.W..  5th  Floor, 
Grand  Rapids,  Michigan,  49503,  (616- 
456-2404);  (2)  the  United  States 
Environmental  Protection  Agency 
(Region  5),  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604-3590  (contact 
Thomas  Kruegar  (312-886-0562);  and, 
(3)  a  copy  of  tibe  proposed  Consent 
Decree  may  be  obtained  by  mail  from 
the  Department  of  Justice  Consent 
Decree  Library,  P.O.  Box  7611,  Ben 
Franklin  Station.  Washington  DC  20044. 
When  requesting  a  copy,  please  refer  to 
United  States  v.  Akzo  Nobel,  A.B.  et  al. 
D.J.  Ref.  90-11-3-191A,  and  enclose  a 
check  in  the  amount  of  $38.75  for  the. 
consent  decree  only  (155  pages  at  25 
cents  per  page  reproduction  costs),  or 
$251.50  for  the  consent  decree  and  all 
appendices  (1006  pages),  made  payable 
to  the  Consent  Decree  Library. 
Joel  M.  Gross, 

Chief  Environmental  Enforcement  Se^km, 
Environmental  and  Natural  Resources 
Division. 

(FR  Doc.  99-26822  Filed  10-13-99;  8:45  am) 

BILUNG  CODE  4410-1S-«I 


DEPARTMENT  OF  JUSTICE 

Notice  of  l.^xlging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act 

Notice  is  hereby  given  that  on  October 
4, 1999,  the  United  States  lodged  a 
proposed  consent  decree  with  the 
United  States  District  Court  for  the 
Western  District  of  Michigan,  in  United 
States  V.  Georgie  Boy  Manufacturing, 
Inc.,  Civil  No.  l:99-CV-772,  under 
section  113(b)  of  the  Clean  Air  Act,  42 
U.S.C.  7413(b).  The  proposed  consent 
decree  resolves  certain  claims  of  the 
United  States  against  Georgie  Boy, 
Manufactiuing  Inc.  ("Georgie  Boy"), 
arising  out  of  its  recreational  vehicle 
manufacturing  facility  located  in 
Edwardsburg,  Cass  County,  Michigan. 
Under  the  proposed  Consent  Decree 
Georgie  Boy  will  pay  the  United  States 
a  $99,000  penalty  and  perform  a 
Supplemental  Environmental  Project 
("SEP"). 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  30  days  following 
publication  of  this  Notice.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General,  Environment  and 
Natm^  Resources  Division.  United 
States  Department  of  Justice,  P.O.  Box 
7611.  Ben  Franklin  Station.  Washington, 
DC  20044-7611,  and  should  refer  to 
United  States  v.  Georgie  Boy 
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Manufticturmg.  Inc.,  Qvil  No.  1:99-CV- 
772,  9Q-5-2-1-2259.  The  proposed 
Consent  Decree  may  be  examined  at  the 
Office  of  the  United  States  Attorney  for 
the  Western  District  of  Michigan,  Grand 
Rapids,  Michigan;  the  Region  V  Office 
of  the  United  States  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604.  A 
copy  of  the  proposed  Consent  Decree 
may  be  obtained  by  mail  firom  the 
Department  of  Justice  Consent  Decree 
Library,  P.O.  Box  7611,  Washington,  DC 
20044.  In  requesting  a  copy,  please 
enclose  a  check  for  reproduction  costs 
(at  25  cents  per  page)  in  the  amoimt  of 
$5.00  for  the  Decree,  payable  to  the 
Consent  Decree  Library. 
Jod  M.  Grow,  < 

Chief,  Environmental  Enforcement  Section, 
Envimnment  and  Natural  Resources  Division. 
[FR  Doc.  99-26825  Filed  10-13-99;  8:45  am) 
HLUNQ  COOe  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notic*  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

Notice  is  hereby  given  that  on  October 
4, 1999,  the  United  States  lodged  with 
the  Coiul  a  proposed  Fourth  Consent 
Decree  under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA"),  42  U.S.C.  9601 
et  seq.  in  United  States  v.  Brown  Co.,  et 
al..  No.  l:96-CV-949  (W.D.  Mich).  The 
Consent  Decree  resolves  certain  claims 
of  the  United  States  against  Exide 
Corporation.  Fisher  Steel  &  Supply 
Company,  the  H.  Brown  Co.,  Inc.,  Tessie 
Brown  and  Tessie  Brov^rn  as  the 
Independent  Personal  representative  of 
the  Estate  of  Herman  Brown  ("Owner 
Settling  Defendants"),  Padnos  Iron  & 
Metal  Company  ("Padnos"),  and 
General  Motors  Company  ("GM").  GM 
will  conduct  the  Remedial  Action,  as 
well  as  pay  future  costs  of  overseeing 
the  implementation  of  the  remedial 
action,  under  Sections  106  and  107(a)  of 
CERCLA,  42  U.S.C.  9607(a),  at  the  H. 
Brown  Superfund  Site  ("Site")  located 
in  Walker,  Kent  Coimty,  Michigan.  The 
other  settling  defendants  under  this 
Consent  Decree  will  pay  an  additional 
$204,500. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  30  days  following 
publication  of  this  Notice.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General,  Enviromnental  and 
Natural  Resources  Division,  United 
States  Department  of  Justice,  P.O.  Box 


7611,  Ben  Franklin  Station,  Washington, 
DC  20044-7611,  and  should  refer  to 
United  States  v.  H.  Brown  Co..  et  al.,  D.J. 
Ref.  No.  90-11-2-835A.  The  proposed 
Consent  Decree  may  be  examined  at  the 
Office  of  the  United  States  Attorney  for 
the  Western  District  of  Michigan;  the 
Region  V  Office  of  the  United  States 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  by  mail 
from  the  Department  of  Justice  Consent 
Decree  Library.  P.O.  Box  7611. 
Washington,  DC  20044.  In  requesting  a 
copy,  please  enclose  a  check  for 
reproduction  costs  (at  25  cents  per  page) 
in  the  amount  of  $20.25  for  the  Decree 
without  appendices,  payable  to  the 
Consent  Decree  Library.  Appendices 
will  be  an  additional  $20.75  (total: 
$41.00). 
Joel  M.  Gross, 

Chief  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  99-26823  Filed  10-13-99;  8:45  am] 

BtLUNG  COOE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  v.  Interstate  General 
Company,  etal.,  Civ.  No.  AW-96-1112 
(D.  Md.,  So.  Div.),  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Maryland,  Southern  Division, 
on  August  26, 1999.  This  Consent 
Decree  has  been  entered  into  by  the 
Plaintiff  United  States  and  Defendants 
Interstate  General  Company,  L.P.,  and 
St.  Charles  Associates,  L.P.,  pursuant  to 
Section  309  (b)  and  (d)  of  the  Clean 
Water  Act,  33  U.S.C.  1319  (b)  &  (d), 
providing  for  injunctive  relief  and 
imposing  civil  penalties  upon  the 
Defendants  for  discharge  of  dredged  or 
fill  material  in  violation  of  section 
301(a)  of  the  Clean  Water  Act,  33  U.S.C. 
1311(a),  at  four  sites  in  St.  Charles,  a 
planned  community  near  Waldorf, 
Charles  Coimty,  Maryland. 

The  Consent  Decree  prohibits 
additional  illegal  discharges  by  the 
Defendants,  and  requires  Defendants  to, 
among  other  things:  (1)  Pay  a  $360,000 
civil  penalty  to  the  United  States;  (2) 
escrow  $40,000  to  be  used  for  additional 
wetland  plantings  in  open  spaces  on 
one  of  the  parcels  located  in  Dorchester 
Neighborhood;  (3)  carry  out  remediation 
plans  at  two  parcels.  Parcel  L  and  Town 
Center  South,  that  will  result  in  the 
restitution  of  foiuleen  (14)  acreS  of 


wetlands  and  the  creation  of  new 
wetlands  and  wetland  buffers  on  fifty- 
seven  (57)  acres;  and  (4)  place  deed 
restrictions  or  conservation  easements 
on  all  remediation  sites  identified  in  the 
consent  decroe. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  this 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Please  address  comments  to 
Lynne  A.  Battaglia,  United  States 
Attorney  for  the  District  of  Maryland, 
United  States  Department  of  Justice, 
Attention:  W.  Warren  Hamel,  AUSA. 
101  W.  Lombard  Street,  Baltimore, 
Maryland  21012,  and  refer  to  United 
States  V.  Interstate  General  Company. 
Civ.  No.  AW-96-1112  and  USAO  No. 
96-00096. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Clerk's  Office,  United 
States  District  Court  for  the  District  of 
Maryland,  Southern  Division,  6500 
Cherrywood  Lane,  Greenbelt,  Maryland 
20770. 

W.  Warren  Hamel, 
Chief  Environmental  Crimes  and 
Enforcement  Section.  U.S.  Attorney's  Office, 
District  of  Maryland. 
(FR  Doc.  99-26826  Filed  10-13-99;  8.45  am] 


BILUNG  CODE  M10-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  Amended 

Consistent  with  Departmental  policy 
28  CFR  50.7,  38  FR  19029,  and  42  U.S.C. 
9622(d),  notice  is  hereby  given  that  on 
October  4, 1999,  a  proposed  Consent 
Decree  in  United  States  v.  Richard 
Mottolo,  K.J.  Quinn  &■  Co.,  Inc.,  et  al., 
Civil  Action  No.  83-547-B,  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  New  Hampshire.  The 
proposed  Consent  Decree  will  resolve 
the  United  States'  claims  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9601,  et 
seq.,  on  behalf  of  the  U.S. 
Environmental  Protection  Agency 
("EPA")  against  the  K.J.  Quinn  &  Co., 
Inc.,  relating  to  the  Mottolo  Superfund 
Site  ("Site")  located  in  Raymond,  New 
Hampshire.  The  K.J.  Quinn  &  Co.,  Inc., 
was  previously  adjudicated  liable  under 
Section  107(a)  of  CERCLA,  42  U.S.C. 
96097(a). 

Pursuant  to  the  Consent  Decree,  the 
K.J.  Quinn  &  Co.,  Inc.,  has  agreed  to 
reimburse  to  the  United  States 
$2,000,000  for  costs  incurred  and  to  be 
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incurred  by  the  DPA  at  the  Mottolo  Site 
after  May  1, 1990.  Costs  that  were 
incurred  by  the  DPA  prior  to  May  1, 
1990,  were  addressed  in  a  previous 
consent  decree  with  the  K.J.  Quinn  & 
Co.,  Inc.  The  K.J.  Quinn  &  Co.,  Inc.,  has 
aheady  paid  $1,445,949  of  the 
$2,000,000  amount  and  is  to  make  the 
remaining  payment  of  $554,051.  along 
with  interest  fromlDctober  16,  1998, 
within  7  days  of  entry  of  this  Consent 
Decree. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Any  comments  should  be  addressed  to 
the  Assistant  Attorney  General  of  the 
Environment  and  Natiiral  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530.  and  should 
refer  to  United  States  v.  Richard 
Mottolo,  K.J.  Quinn  &■  Co..  Inc.,  et  al. 
Civil  Action  No.  83-545-B,  D.J.  Ref.  90- 
11-2-17. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  District  of  New 
Hampshire,  55  Pleasant  Street,  Concord, 
New  Hampshire  03301  and  at  Region  I, 
Office  of  the  Environmental  Protection 
Agency,  One  Congress  St.,  Boston,  MA 
02203.  A  copy  of  the  proposed  consent 
decree  may  also  be  obtained  by  mail 
from  the  Department  of  Justice  Consent 
Decree  Library,  P.O.  Box  7611, 
Washington,  D.C.  20044.  In  requesting  a 
copy,  please  enclose  a  check  (there  is  a 
25  cent  per  page  reproduction  cost)  in 
the  amount  of  $6.50  payable  to  the 
Consent  Decree  Library. 
Bruce  Belber, 

Deputy  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  ResouKes 
Division. 

[FR  Doc.  99-26824  Filed  10-13-99;  8:45  am] 

BiLUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Settiement 
Stipuiation  Pursuant  to  the  Clean  Air 
Act 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Stipulation  and 
Order  for  Dismissal  in  United  States  v. 
State  of  Wisconsin  Inc.,  Civ.  No.  98-C- 
051 7-C.,  was  lodged  with  the  United 
States  District  Coiut  for  the  Western 
District  of  Wisconsin,  on  September  27, 
1999.  That  action  was  brought  against 
defendant  pursuant  to  sections  112  and 
113  of  the  Clean  Air  Act  ("the  Act"),  42 
U.S.C.  7412,  7413,  and  associated 
regulations,  for  violations  occurring  at 
the  University  of  Wisconsin,  Madison 
campus.  Specifically,  the  amended 


compliant  alleged  that  defendant 
violated  the  Act  and  the  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  asbestos,  40  CFR  Part  61. 
subpart  M,  by  failing  to  keep  adequately 
wet  and  properly  dispose  of  asbestos- 
containing  material  during  a  renovation 
of  two  buildings  on  the  campus.  The 
settlement  stipulation  requires 
defendant  to  pay  $36,000  to  resolve  the 
claims  alleged  in  the  complaint. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
settlement  stipulation  for  a  period  of  30 
days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natm-al  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530.  All  comments 
should  refer  to  United  States  v.  State  of 
Wisconsin,  D.J.  Ref.  9O-5-2-1-2106. 

The  proposed  settlement  stipulation 
may  be  examined  at  the  office  of  the 
United  States  Attorney  for  the  Western 
District  of  Wisconsin,  660  West 
Washington  Avenue,  Madison, 
Wisconsin  53701-1585;  and  at  the 
Region  V  office  of  the  Environmental 
Protection  Agency,  77  West  Jackson 
Blvd.,  Chicago,  Illinois  60604.  A  copy  of 
the  proposed  stipulation  may  also  be 
obtained  by  mail  from  the  Department 
of  Justice  Consent  Decree  Library,  P.O. 
Box  7611,  Washington,  DC.  20044.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $2.75  for  the 
stipulation  (25  cents  per  page 
reproduction  costs)  payable  to  the 
Consent  Decree  Library.  When 
requesting  a  copy,  please  refer  to  the 
United  States  v.  State  of  Wisconsin,  D.J. 
Ref.  90-5-2-1-2106. 
Joel  M.  Gross, 

C/iie/,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  99-26827  Filed  10-13-99;  8:45  am] 

BltUNG  CODE  4410-1S-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  September,  1999. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 


certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-36,306;  Blount.  Inc.,  Owatonna. 

MN 
TA-W-36,534  &■  A,  B,  C;  Thomaston 

Mill.  Inc..  Thomaston,  GA,  Zebulon, 

GA  New  York,  NY  and  Los  Angeles, 

CA 
TA-W-^6.438:  Maine  Envelope  Co., 

Belgrade,  ME 
TA-W-36.483:  Brookman  Cast 

Industries,  Inc..  Salem,  OR 
TA-W-36.454:  Sonat  Explomtion  Co.. 

Houston,  TX 
TA-W-36,700.  &■  A,  B,  C: Downing 

Wellhead  Equipment.  Inc., 

Oklahoma  Cty.  OK.  Midland.  TX, 

Houston.  TXand  Corpus  Christi, 

TX 
TA-W-36,580;  Scientific  Drilling 

International,  Oklahoma  City,  OK 
TA-W-36,375:  Allied  Signal,  Inc., 

Ironton,  OH 
TA-W-36,025;  Conoco.  Inc..  Natural 

Gas  and  Gas  Products  Div., 

Houston.  TX  &■  Operating  at 

Various  Locations:  A;  LA.  B;  NM,  C; 

OK,  D;  TX.  E;  VA,  and  F;  WV 
TA-W-36.38B;  Heel  Rite  Corp..  Wright 

City.  MO 
TA-W-36,227:  R&M  Energy  Systems, 

a/k/a/  Flow  Control  Equipment, 

Borger.  TX 
TA-W-36.548:  Caterpillar  Work  Tools, 

Dallas.  TX 
TA-W-36.608;  Western  Gas  Resources, 

Inc.,  Midland,  TX 
TA-W-36,597;  Pelton  Co..  Inc.,  Ponca 

City,  OK 
TA-W-36,612:  Buffalo  Color  Corp.. 

Buffalo,  NY 
TA-W-36,707;  Consolidation  Coal  Co., 
Loveridge  Mine  »22.  Fairview,  WV 
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TA-W-36,806;  Rexam  Medical 
Packaging,  Madison,  WI 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
TA-W-36.767;  Diesel  Recon  Co.,  Santa 

Fe  Springs,  CA 
TA-W-36,539;  Veco  Pacific,  Inc., 
Fonneriy  Vecco  Engineering,  Inc., 
Bellingham,  WA 
TA-W-36.678  &  A;  Samedan  Oil  Corp., 

Denver.  CO  and  Oklahoma  City.  OK 
TA-W-36,661:  American  and  Efird.  Inc., 

Meridian,  MS 
TA-W-36,469:  Insurdata  Imaging 

Service,  Price,  UT 
TA-W-36,437;  Buffalo  Jeans/David 

Bitton,  Secaucus,  NJ 
TA-W-36,740:  Animas  Public  School 

System,  Animas,  NM 
TA-W-36,676:  Koch  Industries,  Inc., 

Wichita,  KS 
TA-W-36, 749:  Midwestern  Oilfield 

Service,  Inc.,  Tioga,  ND 
TA-W-36,ai8:  Chevron  Pipeline  Co., 

New  Orleans,  LA 
TA-W-36,646;  J  and  R  Consulting 

Service,  Inc.,  Tioga,  ND 
TA-W-35.675:  Oilfield  Safety,  Inc.. 

Williston.  ND 
TA-W-36,751;  CCG-TLC  Data 

Processing  Center,  Inc.,  Richardson, 
TX  Houston,  TX 
TA-W-36,609;  Western  Geophysical/ 

Baker  Hughes,  Houston.  TX 
TA-W-36,407;  Centrilift,  Div.  of  Baker 

Hughes,  Denver,  CO 
TA-W-36,639;  American  International/ 

Airways,  Inc.,  Oscoda,  MI 
TA-W-36,671;  Pride  Refining.  Inc.. 

Abilene.  TX 
TA-W-36,536;  Martin  County 

Residential  Service  Inc.,  d/b/a/ 
Martin  Enterprises,  Williamston,  NC 
TA-W-36,455;  Energy  Group,  Inc.. 

Hobbs.  NM 
TA-W-36,493;  Apex  Engineering,  d/b/a 
Mora  Inc.,  Evanston,  WY 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-36.610;  Weldon  Machine  Tool. 

Inc.,  York,  PA 
TA-W-36.359;  Motorola— 

Semiconductor  Product  Sector, 
Auston,  TX 
TA-W~36,269:  Continental  Apparel 

Sales.  De  Funiak  Springs,  FL 
TA-W-36,784;  Dura  Automotive 

Systems,  Inc.,  Spring  Lake,  MI 
TA-W-36,823;  Furst  Mc-Ness  Co., 

Longview,  TX 
TA-W-36,728:  Wellman,  Inc.,— Wool 

Div..  Johnsonville,  SC 
•YA-W-36,797;  Regional  Recycling  LLC, 

Attalla.  AL 
TA-W-36, 701;  Michael  Foods,  Inc., 
Monark  Egg  Div.,  Kansas  City,  MO 


TA-W-36.795;  Dresser  Equipment 

Group,  Roots  Div.,  Connersville,  IN 
TA-W-36,807;  Island  Creek  Coal  Co.. 
VP  #8  Mine  and  Preparation  Plant, 
Oakwood,  VA 
TA-W-36.692:  Smith  Tool,  Ponca  City. 

OK 
TA-W-36.508;  Trico  Industries,  Inc., 

San  Marcos,  TX 
TA-W-35,530:  Newcom,  Inc..  Westlake 

Village,  CA 
TA-W-36,144;  Liz  Claiborne.  Sample 

Making  Dept.  North  Bergen.  NJ 
TA-W-36.352:  Bain  Industries.  Fort 

Worth,  TX 
TA-W-36,627:  American  National  Can, 

'  Longview,  TX 
TA-W-36,059;  Kaiser  Aluminum 

Castings,  Canton,  OH 
TA-W-36, 17 3;  Quality  Veneer  and 

Lumber,  Young  and  Morgan  Lumber 
Div..  Lyons.  OR 
TA-W-36. 769;  American  Meter  Co.. 
Industrial  Products  Business  Unit. 
Erie.  PA 
TA-W-36,651;  Chief  Supply  Corp., 
American  Resources  Div.,  Eugene, 
OR 
TA-W-36,680;  Fairfield  Machine  Co., 

Inc.,  Columbiana.  OH 
TA-W-36.577;  Statoil  Exploration  (US). 

Inc.,  Houston,  TX 
TA-W-36.745;  Muskin  Leisure  Products, 

Inc..  Wilkes-Barre.  PA 
TA-W-36.403;  Evans  Machine  Works. 

Inc..  Hobbs,  NM 
TA-W-36.442;  Philips  Lighting  Co., 

Fairmont,  WV 
TA-W-36.754;  Lucas  Varity.  North 
American  Light  Vehicle  Braking 
Systems.  Mount  Vernon.  OH 
TA-W-36,521  6-  A;  Permac.  Inc., 
Bluefield,  VA  and  Oakwood,  VA 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-36,369;  Wyman  Gordon,  Albany 
Div.,  Albany,  OR 
The  investigation  revealed  that 
criteria  (1)  and  criteria  (2)  have  not  been 
met.  A  significant  number  or  proportion 
of  the  workers  did  not  become  totally  or 
partially  separated  from  emplojmient  as 
required  for  certification.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-36,607;  Big  "6"  Drilling  Co., 
Houston,  TX 
The  investigation  revealed  that 
criteria  (1)  has  not  been  met.  A 
significant  number  or  proportion  of  the 
workers  did  not  become  totally  or 
partially  separated  from  employment  as 
required  for  certification. 
TA-W-36,712;  Harken  Energy  Corp., 
Houston,  TX 


TA-W-36,423;  Ovalstrapping,  Inc., 
Hoquiam,  WA 

The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-36,747;  Enron  Oil  and  Gas  Co., 
Corpus  Christi,  TX 

The  investigation  revealed  that 
criteria  (2)  and  criteria  (3)  have  not  been 
met.  Sales  or  production  did  not  decline 
during  the  relevant  period  as  required 
for  certification.  Increases  of  imports  or 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or  an 
appropriate  subdivision  have  not 
contributed  importantly  to  the 
separations  or  threat  thereof,  and  the 
absolute  decline  in  sales  or  production. 

AffirmatiTe  Determinations  for  Worker 
Adlustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
TA-W-36,647;  Cluett,  Peabody  6-  Co., 

Inc.,  The  Enterprise  plant. 

Enterprise,  AL,  The  Austell  Plant, 

Austell,  GA  and  New  York  NY: 

August  10. 1998 
TA-W-36,416;  Baldwin  Piano  6-  Organ 

Co..  Assembly  Dept.  Conway,  AR 

June  3, 1998 
TA-W-36,464;  Giro  Sport  Design.  Santa 

Cruz.  CA:June  15. 1998 
TA-W-36,615;  Lynn  Fashion,  Hobokin, 

NJ:  July  2.  1998 
TA-W-36.399;  Anderson  Bros  &• 

Johnson  Co..  Inc.,  Wausau.  WI:  May 

21   1998 
TA-W-^6.621  &■  A,  B;  Dart  Energy  Corp., 

Beckman  Production  Service, 

Kalkalska.  MI,  Dart  Oil  and  Gas 

Corp.,  Mason,  MI  and  Dart  Energy 

Corp.,  Sharp  Trucking  and 

Construction,  Mt.  Pleasant,  MI:  July 

20,  1998 
TA-W-36.522  Br  A;  Inter-National 

Childrenswear,  Snead,  AL  and 

Birmingham.  AL:  June  9, 1998 
TA-W-36,564;  Vision  Ease  Lens,  Inc., 

St.  Cloud,  MN:July  7.  1998 
TA-W-36,421;  Jones  Apparel  Group, 

Inc..  Bristol.  PA:  May  21,  1998 
TA-W-36,657:  Modine  Aftermarket 

Holdings,  Inc.,  Merced,  CA:  July  19, 

1998 
TA-W-36,475;  Unitog,  Concordia,  MO: 

June  7,  1998 
TA-W-36, 669;  Apparel  Sales  and 

Printing,  Inc..  Alabama  Cut  and 

Sew  Factory.  Prattville.  AL:  July  28. 

1998. 
TA-W-36,636;  Southwestern  Cutting 
Service,  EL  Paso.  TX:  July  21. 1998. 
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TA-W-36,406:  Baker  Hughes  Centrilift, 

Anchorage,  AK:May21,  1998 
TA-W-36,665:  Supreme  Tooling.  Inc., 

Freemont,  IN:  July  23,  1 998. 
TA-W-36.565:  Husky  Injection  Molding 

Systems,  Pittsfield,  MA:  June  28, 

1998 
TA-W-36,659  &■  A,  B;  Janner  Sayre,  Inc., 

d/h/a  Sayre  Knits,  Plant  #J,  Sayre. 
^    PA  and  Plant  #2 ,  South  Montrose, 

PA  and  Plant  #1,  Orwigsburg,  PA: 

July  26, 1998 
TA-W-36,742;  John  Crane,  Inc.,  Crystal 

Falls,  MI:  August  11,1998 
TA-W-36.736:  Water  Valley 

Manufacturing,  Water  Valley,  MS: 

August  9,  1998 
TA-W-36,734:  Jennings  Mft.  Co.,  Inc., 

Jennings,  LA:  August  10, 1998 
TA-W-35,772;  Cross  Country  Apparel, 

Inc.,  Savannah,  TN:  August  5,  1998. 
TA-W-36.690:  Globe  Tailoring. 

Cincinnati,  OH:  July  30.  1998 
TA-W-36.553;  Buster  Rich,  d/b/a  JPN 

Service  Co.,  Denver  City,  TX:  July  1, 

1998 
TA-W-36.780:  Vans.  Inc..  Santa  Fe 

Springs.  CA:  July  30,  1998 
TA-W-36,682:  S.  Schwab  Co., 

Cumberland,  MD:  April  4, 1999 
TA-W-36,711;  Petroplex  Acidizing, 

Midland,  TX:  July  28.  1998 
TA-W-36.504;  Galax  Apparel  Corp.. 

Galax.  VA:  June  23.  1998 
TA-W-36.581:  Phelps  Dodge  Hidalgo. 

Inc..  Playas.  NM:July  19. 1998 
TA-W-36.645;  Jet  Composites.  Inc.. 

Bluffton.  IN:  July  23, 1998 
TA-W-36,448;  Wales  Fabrics,  Knitting 

Plant,  Dye/Finishing  Plant. 

Gastonia,  NC:  June  8.  1998 
TA-W-36,460:  Maine  RuBber  Int'l  RIM 

Shop.  Scarborough.  ME:  June  12. 

1998 
TA-W-36,501;  Becton-Dickinson. 

Hancock.  NY:  June  21.  1998 
TA-W-35,426:  Technifoam  Mirror  Craft, 

Ferrum.  V A:  June  3, 1998 
TA~W-36,549;  F&M  Manufacturing, 

Inc..  Westminster,  MD:June  25. 

1998 
TA-W-36,716:  Philadelphia  Glass 

Bending.  Inc..  Philadelphia.  PA: 

August  12;  1998 
TA-W-36.155:  Athens  Furniture 

Industries,  Inc..  Statesville,  NC: 

April  14. 1998 
TA-W-36, 758;  Blount,  Inc.,  Spencer 

Cylinders,  Spencer,  WI:  August  9. 

1998 
TA-W-36,402;  BWD  Automotive  of 

Alabama,  Selma.  AL:June  2, 1998 
TA-W-36, 726;  Lone  Star  Mud,  Inc.. 

Midland.  TX:  August  5.  1998 
TA-W-36,653:  URI,  Inc..  Kingsville.  TX: 

July  21. 1998 
TA-W-36,488:  Overly-Raker.  Inc.. 
McConnelsburg,  PA:  June  17, 1998 


TA-W-36.478:  Weatherford  Arrow 

Completion  Systems,  Midland,  TX: 

June  14,  1998 
TA-W-36, 802  &  A:  U.S.  Sports.  Inc., 

Huntingdon,  PA  and  Lake  Worth. 

FL:  August  20,  1998 
TA-W-36,748:  Capitan  Corp..  Odessa. 

TX:  August  12,  1998 
TA-W-36,606;  Phillips  Petroleum  Co, 

Exploration  &  Production  (E  6-  P), 

Bartlesville,  OK  and  Operating  at 

Various  Locations  in  The  Following 

States;  A;  CO.  B;  KS.  C;  LA.  D;  OK. 

E;  NM,  F;  TX,  G;  UT:  July  16.  1998 
TA-W-36.527;  PCS  Tensor.  Inc., 

Houston.  TX:  June  28.  1998 
TA-W-36,625:  Phelps  Dodge  Refining 

Corp..  a/k/a  Phelps  Dodge 

Industries,  Inc..  El  Paso,  TX:June 

22,  1998 
TA-W-36,630;  Tower  Automotive.  Inc., 

Rockford,  IL:  July  23,  1998 
TA-W-36,258;  Burlen  Corp.,  Fitzgerald. 

GA:Mayl4.  1998 
TA-W-36.414;  Harrison  Alloys,  Inc., 

Harrison,  NJ:  June  3,  1 998 
TA-W-36,485,  Emhart  Glass 

Manufacturing,  Inc.,  Windsor,  CT: 

June  14,  1999. 
TA-W-36.424;  Regiana  Fashions,  West 

New  York,  NJ:  June  4, 1998 
TA-W-36,544;  Guidon.  Inc..  Muskegon. 

MI:  July  7.  1998 
TA-W-36.576;  Texas  Pipe  Coupling. 

Div.  of  PMC  Industries.  Hughes 

Spring  TX:July  7.  1998 
TA-W-36,551;  Winer  Industries.  Inc., 

Paterson.  NJ:July2.  1998 
TA-W-36,346;  Green  River  Steel. 

Owensboro,  KY:  May  3.  1998 
TA-W-36.467;  Kimberly-Clark  Corp., 

Pulp  Mill  and  Southeast 

Timberlands.  Mobile.  AL:June  14, 

1998 
TA-W-36,080;  Mead  Corp.,  Binder 

Dept.,  Mead  School  and  Office 

Products.  Saint  Joseph.  MO:  March 

25,1998 
TA-W-36,587;  SB's,  Inc.,  Martinsville, 

VA:  June  28,  1998 
TA-W-36,590;  Biochem 

Immunosystems,  Inc.,  Allentown. 

PA:  July  12.  1998 
TA-W-36.561;  Oxford  International 

Ltd..  Chicago.  IL:June  29. 1998 
TA-W-36.151;  Adflex  Solutions,  Inc., 

Chandler,  AZ:  April  20,  1998 
TA-W-36,599  &■  A;  Plymouth  Mills. 

Staten  Island.  NY  and  Brazos 

Embroidery.  Millersburg.  PA:  July 

10.  1998 
TA-W-36,753;  Sarah's  Attic,  Chesaning. 

MI:  August  18,  1998 
TA-W-36.640:  Huck  Jacobson. 

Kenilworth.  NJ:July  19, 1998 
TA-W-36,547;  Spalding  Sport 

Worldwide,  Inc..  Gloversville.  NY: 
June  29, 1998 


TA-W-36,756;  Walkin  Shoe  Co.. 

Schuylkill  Haven.  PA:  August  1 7, 

1998 
TA-W-36, 761;  Hunter  Sadler.  Tupelo. 

MS:  August  18.  1998 
TA-W-36,683;  Honeywell.  Inc.. 

Industrial  Automation  and  Control 

Div.,  Phoenix,  AZ:  July  16,  1999. 
TA-W-36, 790;  Geissler  Knitting  Mills, 

Inc..  Hazelton.  PA:  August  18, 1998 
TA-W-36,731  6- A;  Stone 

Manufacturing  Co..  Johnston,  SC 

and  Columbia,  SC:  August  11,  1998 
TA-W-36, 7 22  &■  TA-W-36, 723;  Pleasant 

Hill  Manufacturing  Co.,  Cutting  &■ 

Warehousing  Dept.,  Baxter  Spring. 

KS  and  Sewing  Dept.,  Adair.  OK: 

August  13,  1998 
TA-W-36, 766;  Foremost  Mobile  Drilling 

Co..  Indianapolis.  IN:  August  17. 

1998 
TA-W-36,679;  ARCO  Permian, 

Longview  Gas  Plant,  Longview,  TX: 

July  22,  1998 
TA-W-36.569:  West  Texas  Drilling 

Fluids.  Inc..  Midland.  TX:  August 

12,  1998 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a).  Subchapter  D,  Chapter  2.  Title  n. 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
siunmaries  of  determinations  regarding 
eligibihty  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  September. 
1999. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  ntunber  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  in  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
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subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negabve  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-03391;  Marion  Mills.  LLC, 

Marion,  NC 
NAFTA-TAA-03348;  AMP.  Inc.. 

Clearwater,  FL     - 
NAFTA-TAA-03172:  California 
Webbing  Industries,  Inc.,  Los 
Angeles,  CA 
NAFTA-TAA-0321 1 ;  Ayers 

Manufacturing  Co.,  Inc..  Coward. 
SC 
NAFTA-TAA-03357:  AMP.  Inc.. 
Pringed  Circuit  Board  (PCB)  Div.. 
Loganville  West  Plant.  Building  143. 
Loganville.  PA 
NAFTA-TAA-0341 7;  Salem  Lumber 
Services.  A  Div.  of  Woodward  and 
Dickerson.  Salem.  OR 
NAFTA-TAA-03409;  AMP.  Polymer 

Processing  Center.  Glen  Rock,  PA 
NAFTA-TAA-03400;  Ratholes,  Inc., 

Snyder.  TX 
NAFTA-TAA-03356:  Michael  Foods, 
Inc.,  Monark  EffDiv.,  Kansas  City, 
MO 
NAFTA-TAA-03384;  GreifBros.  Corp.. 

Westfield.  MA 
NAFTA-TAA-03312;  Western  Gas 
Resources.  Inc..  Midland.  TX 
NAFTA-TAA-03354;  Placer  Dome 
Corp.,  Bald  Mountain  Mine,  Elko, 
NY 
NAFTA-TAA-03288:  Martin  County 
Residential  Services,  Inc.,  d/b/a 
Martin  Enterprises,  Williamston,  NC 
NAFTA-TAA-03333;  Biochem 

Immunosystems,  Inc.,  Allentown, 
PA 
NAFTA-TAA-03396:  West  Texas 

Drilling  Fluids,  Inc.,  Midland,  TX 
NAFTA-TAA-03355:  Livingston 
Engineers,  Inc.,  Sulphur,  LA 
NAFTA-TAA-03428;  S  &  B  Engineers  &■ 

Constructors,  Ltd,  Odessa,  TX 
NAFTA-TAA-03338;  Huck  Jacobson, 

Kenilworth.  NJ 
NAFTA-TAA-034 1 9;  Milco  Industries. 

Inc..  Bloomsburg.  PA 
NAFTA-TAA-03381;  Pleasant  Hill 
Manufacturing  Co.,  Cutting  and 
Warehouse  Dept..  Baxter  Springs. 
KS 
NAFTA-TAA-03380;  Pleasant  Hill 
Manufacturing  Co..  Sewing  Dept. 
Adair,  OK 


NAFTA-TAA-03168:  Continental 

Apparel  Sales,  De  Funiak,  Springs, 
FL 
NAFTA-TAA-03430;  Diesel  Recon  Co., 

Santa  Fe  Springs.  CA 
NAFTA-TAA-03335:  Ransom 

Industries,  Tyler  Pipe  Industries. 
Tyler.  TX 
NAFTA-TAA-03280:  Caterpillar  Work 

Tools,  Dallas,  OR 
NAFTA-TAA-03372:  Muskin  Leisure 
Products.  Inc..  Wilkes-Barre.  PA 
NAFTA-TAA-03253;  Wales  Fabrics. 
Knitting  Plant.  Dye/Finishing  Plant. 
Gastonia,  NC 
NAFTA-TAA-03368;  American  Meter 
Co,  Industrial  Products  Business 
Unit,  Erie,  PA 
NAFTA-TAA-03133:  Quality  Veneer 
and  Lumber,  Young  and  Morgan 
Lumber  Div.,  Lyons,  OR 
NAFTA-TAA-03350:  Cross  Country 

Apparel,  Inc.,  Savannah,  TN 
NAFTA-TAA-03321;  American 
National  Can,  Longview,  TX 
NAFTA-TAA-03411;  Dresser 
Equipment  Group,  Roots  Div., 
Connersville,  IN 
NAFTA-TAA-03252;  Ovalstrapping. 

Inc.,  Hoquiam,  WA 
NAFTA-TAA-03436;  Sarah's  Attic, 

Chesaning.  MI 
NAFTA-TAA-03139:  RS-M  Energy 
Systems.  alkJa  flow  Control 
Equipment.  Borger.  TX 
NAFTA-TAA-03309;  Newcom.  Inc., 

Westlake  Village.  CA 
NAFTA-TAA-03364:  Dura  Automotive 

Systems,  Inc..  Spring  Lake,  MI 
NAFTA-TAA-03228;  Heel  Rite  Corp.. 

Wri^t  aty.  MO 
NAFTA-TAA-03279  6-  A.  B,  C; 

Thomaston  Mills,  Inc.,  Thomaston, 
GA.  Zebulon.  GA.  New  York.  NY, 
Los  Angeles,  CA 
The  investigation  revealed  that  the 
criteria  for  eligibility  have  not  been  met 
for  the  reasons  specified. 
NAFTA-TAA-03430:  Diesel  Recon  Co., 

Santa  Fe  Springs,  CA 
NAFTA-TAA-03399;  John  E.  Fox.  Inc., 

El  Paso,  TX 
NAFTA-TAA-03461:  ScovUl  Fasteners. 

Inc.,  El  Paso.  TX 
NAFTA-TAA-03371;  Liz  Claiborne. 

Inc..  El  Paso.  TX 
NAFTA-TAA-03346:  Fastrac  Railroad 

Construction.  Ely.  NV 
NAFTA-TAA-03341:  Western  States 

Minerals  Corp.,  Reno.  NV 
NAFTA-TAA-03412;  Doyon  Universal 
Services.  Inc.,  Anchorage.  AK 
The  investigation  revealed  that  the 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act,  as 
amended. 


AflBrmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-03219  6-  A;  Wamaco. 
Inc..  Stratford.  CT  and  Bridgeport. 
CT:  May  1.1998 
NAFTA-TAA-03314;  Southwestern 
Cutting  Service,  El  Paso.  TX.  CA: 
Julyl,  1998 
NAFTA-TAA-03331;  Invensys 

Appliance  Controls,  New  Stanton, 
PA:  July  23.  1998 
NAFTA-TAA-03463;  GKN  Sinter 
Metals,  Van  Wert,  OH:  September 
14,  1998 
NAFTA-TAA-031 1 5;  D  and  E  Wood 
Products,  Prineville,  OR:  April  20. 
1998 
NAFTA-TAA-03431;  John  Crane.  Inc.. 
Crystal  Falls,  MI:  August  11.1998 
NAFTA-TAA-03394;  C.R.  Bard,  Bard 
Access  Systems  Div..  Salt  Lake  City, 
UT:  July  9.  1998 
NAFTA-TAA-03462:  Comptec.  Inc.. 
Custer.  WA:  September  3. 1998 
NAFTA-TAA-03385;  MK  Contract 
Service.  Inc..  El  Paso,  TX:  August 
19, 1998 
NAFTA-TAA-03283;  International 
Business  Machines  Corp.  (IBM), 
Storage  Systems  Div.,  San  Jose,  CA: 
June  21,  1998.  "All  workers  engaged 
in  activities  related  to  the 
production  ofRMSS  products  and 
sliders. "  And  "All  workers  engaged 
in  activities  related  to  the 
production  of  HDD  products  and 
activities  of  the  HGA/HSA  group 
are  denied  eligibility  to  apply  of 
NAFTA-TAA" 
NAFTA-TAA-03395;  Ikon  Office 
Solutions,  Remanufacturing  Div.. 
Jefferson  City.  MO:  August  24. 1998 
NAFTA-TAA-03413  &■  A;  Louisiana 
Pacific  Corp..  Chilco  Sawmill. 
Chilco,  ID  and  Sandpoint  Planer 
Mill.  Sandpoint.  ID:  August  31, 
1998 
NAFTA-TAA-03432;  Amco  Convertible 
Fabrics.  Adrian,  M:  September  3, 
1998 
NAFTA-TAA-03358:  Brake  Parts,  Inc., 

Amherst,  NY:  July  16, 1998 
NAFTA-TAA-03452;  Kanthal  Globar, 
Niagara  Falls.  NY;  September  13, 
1998 
NAFTA-TAA-03244:  Midwestco 

Enterprises,  Inc.,  Chicago,  IL:  May 
26,  1998 
NAFTA-TAA-03392;  Rexam  Medical 
Packaging,  Madison,  WI:  August  24, 
1998 
NAFTA-TAA-03401;  Hunter  Sadler, 

Tupelo,  MS:  August  19, 1998 
NAFTA-TAA-03458;  Rama  Group  of 
Companies,  Inc.,  Charm  Graphics, 
Cheektowaga.  NY:  August  11,1998 
NAFTA-TAA-03337;  Vision-Ease  Lens, 
Inc.,  St.  CLoud.  MN:June  30. 1998 


"All  workers  who  produced  plastic 
lenses"  and  "All  workers  who  were 
engaged  in  the  production  of  glass 
lenses  are  denied  eligibility  to  apply 
for  NAFTA-TAA" 
NAFTA-TAA-03200;  Anderson  Bros.  &■ 
Johnson  Co.,  Inc.,  Wausau.  WI:  May 
21,  1998 

NAFTA-TAA-03370;  Fahnos  Apparel, 
Inc.,  El  Paso.  TX:  August  18.  1998 

NAFTA-TAA-€3373;  Foremost  Mobile 
Drilling  Co.,  Indianapolis.  IN: 
August  17,  1998 

NAFTA-TAA-03353  6-  A.  B;  Sara  Lee 
Sock  Co..  Finishing  Plant.  High 
Point,  NC  and  Mt.  Airy,  NC, 
Seaming  Dept,  Kemersville,  NC: 
August  16,  1998 

NAFTA-TAA-03322;  Jet  Composites. 
Inc.,  Bluffton  Plant,  Bluffton,  IN: 
July  23,  1998 

NAFTA-TAA-03366:  Tandycrafts,  Inc., 

dibia  Tandy  Leather  Co..  Ft.  Worth, 

TX:  August  18,  1998 
NAFTA-TAA-03313:  Bunger  Steel,  Inc., 

Phoenix,  AZ:  July  19,  1998 
NAFTA-TAA-03264;  Maine  Rubber  Int'l 

RIM  Shop,  Scarborough,  ME:  June 

12,  1998 

NAFTA-TAA-03259:  Unitog. 

Concordia,  MO:  June  7,  1998 
NAFTA-TAA-03362;  Blount,  Inc., 

Spencer  Cylinders.  Spencer,  WI: 

August  9,  1998 

NAFTA-TAA-03329;  Ultramar 
Diamond  Shamrock,  Total 
Petroleum  Products  Div.  (TPI), 
Alma.  MI:  June  8.  1998 

NAFTA-TAA-03050;  Mead  Corp..  Mead 
School  and  Office  Products.  Binder 
Dept.  Saint  Joseph.  MO:  March  24, 
1998 

NAFTA-TAA-03422;  Crescent/U.S. 
Mat.  LLC,  Seattle,  WA:  August  27, 
1998 

NAFTA-TAA-03315;  Justin  Boot  Co., 
Fort  Worth.  TX:  July  21, 1998 

NAFTA-TAA-03383;  Glenoit  Corp.. 
Jacksboro.  TN:  August  23, 1998 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  September, 
1999.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
4318,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  October  7, 1999. 
Grant  D.  Beale, 

Progmm  Manager.  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  99-26767  Filed  10-13-99;  8:45  am) 
BILLING  CODE  4eia-a0-» 
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OEPARTMErfT  OF  LABOR 

Employinent  and  Training 
Administration 

rrA-W-36,825] 

Chahta  Enterprise,  Delcalb,  IMS;  Notice 
of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  September  13. 1999  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  Chahta 
Enterprise,  Dekalb,  Mississippi. 

All  workers  of  the  subject  fihn  are 
included  under  an  investigation 
currently  in  process  (TA-W-36,641). 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington.  D.C.  this  28th  day 
of  September  1999. 

Grant  D.  Beale, 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  99-26763  Filed  10-13-99;  8:45  am) 
BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-36,793/ 

McWilliam  Forge,  Roclcaway,  NJ; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  September  7, 1999,  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  McWilliam 
Forge,  Rockaway,  New  Jersey. 

The  petition  seeking  Trade 
Adjustment  Assistance  was  signed  by 
only  one  person,  who  was  not 
authorized  by  the  subject  firm  to  file  the 
petition  as  a  company  official,  and  who 
was  not  an  authorized  representative  of 
the  workers,  two  requirements  of  the 
regulations  at  29  CFR  90.11(b). 
Consequently,  the  petition  is  invalid 
and  the  investigation  has  been 
terminated. 

Signed  at  Washington,  D.C  this  2l9t  day  of 
September,  1999. 

Grant  D.  Beale, 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  99-26762  Filed  10-13-99;  8:45  am) 
MLLMQ  COOe  4i10-10-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-36,733] 

Pabst  Engineering,  Onalaska,  WI; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  23, 1999  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  at  Pabst  Engineering, 
Onalaska,  Wisconsin. 

All  workers  of  the  subject  firm  are 
included  under  an  investigation 
currently  in  process  (TA-W-36,638). 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  D.C.  this  24th  day 
of  September  1999. 

Grant  D.  Beale, 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  99-26764  Filed  10-13-99;  8:45  am) 
BILUNG  COOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-36,813] 

Thomson  Financial  Company  Investext 
Group,  Boston,  MA;  Notice  of 
Termination  of  Investigation 

Piirsuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  September  7, 1999  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  and  former 
workers  at  the  Investext  Group  of 
Thomson  Financial  Company,  located 
in  Boston,  Massachusetts  (TA-W- 
36.813). 

The  petitioning  group  of  workers  are 
subject  to  an  ongoing  invpstigation  for 
which  a  determination  has  not  yet  been 
issued  (TA-W-36,616). 

Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  16th  day  of 
September  1999. 

Grant  D.  Beale, 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  99-26765  Filed  10-13-99;  8:45  am] 
MLUNO  COOE  461»-MMI 
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DEPARTMENT  OF  LABOR 

EmploynMnt  and  Training 
Administration 

Job  Corps:  Prsllmlnary  Rndlng  of  No 
Significant  Impact  (FONSI)  for  ttie  New 
Job  Corps  Cantar  Located  off  of 
Schoolland  Wooda  Road  In  Exeter,  Rl 

agency:  Employment  and  Training 
Administration,  Labor. 
action:  Preliminary  Finding  of  No 
Significant  Impact  (FONSI)  for  the  New 
Job  Corps  Center  to  be  located  off  of 
Schoolland  Woods  Road  in  Exeter, 
Rhode  Island. 

summary:  Pursuant  to  the  Council  on 
Environmental  Quality  Regulation  (40 
CFRPart  150(M)8)  implementing 
procedural  provisions  of  the  National 
Environmental  Policy  Act  (NEPA),  and 
the  Department  of  Labor,  Employment 
and  Training  Administration,  Office  of 
Job  Corps,  in  accordance  with  29  CFR 
11.11(d),  gives  notice  that  an 
Environmental  Assessment  (EA)  has 
been  prepared  and  the  proposed  plans 
for  a  new  Job  Corps  Center  will  have  no 
significant  environmental  impact.  This 
Preliminary  Finding  of  No  Significant 
Impact  (FONSI)  will  be  made  available 
for  public  review  and  comment  for  a 
period  of  30  days. 

DATES:  Comments  must  be  submitted  by 
November  15, 1999. 
ADDRESSES:  Any  comment(s)  are  to  be 
submitted  to  Michael  O'Malley, 
Employment  and  Training 
Administration,  Department  of  Labor, 
200  Constitution  Avenue,  NW,  Room  N- 
4659,  Washington.  DC,  20210,  (202) 
219-5468  ext.  115  (this  is  not  a  toll-free 
number). 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  EA  and  additional 
information  are  available  to  interested 
parties  by  contacting  Marcus  Gray, 
Regional  Director,  Office  of  Job  Corps — 
Region  I,  JFK  Federal  Building,  Room  E- 
350,  Boston,  MA  02203,  (617)  565-2179 
(this  is  not  a  toll-free  nimiber). 
SUPPLEMENTARY  INFORMATION:  This 
Environmental  Assessment  (EA) 
addresses  the  proposed  re-use  of  a  small 
portion  of  the  former  Ladd  Center  for 
the  proposed  £xeter  Job  Corps  Center. 
The  EA  identifies  the  subject  property 
for  the  proposed  facility  as  an 
approximately  19.65-acre  site  located  on 
Schoolland  Woods  Road,  west  of  South 
Coimty  Trail  Route  2,  in  Map  ID  67, 
Block  4,  Lot  1,  in  the  City  of  Exeter, 
Washington  County,  Rhode  Island.  The 
proposal  is  to  refurbish  selected 
buildings  of  the  former  Ladd  Center  and 
construct  additional  buildings  to  create 
a  campus  setting  in  a  rural  location.  The 


remainder  portion  of  the  former  Ladd 
Center  (approximately  270  acres)  is 
targeted  for  commercial  property 
development  by  the  Rhode  Island 
Economic  Development  Corporation 
(EDC). 

The  site  of  the  proposed  Exeter  Job 
Corps  Center  is  located  in  a  rural  area 
in  northern  Washington  County,  which 
lies  in  the  southern  portion  of  the  State 
of  Rhode  Island.  The  site  is  currently 
developed  with  facilities  fitjm  the 
former  Ladd  Center,  which  served  as  an 
institution  for  the  care  and 
rehabilitation  of  developmentally 
disabled  persons  of  the  State  of  Rhode 
Island.  The  State  of  Rhode  Island  has 
owned  the  site  since  at  least  1907.  The 
facilities  were  constructed  between  the 
years  of  1914  and  1965.  All  of  the 
buildings  have  been  abandoned  for  the 
past  eight  to  ten  years.  These  buildings 
will  require  extensive  renovation  but 
were  built  for  specific  uses  that  will 
mirror  the  Job  Corps'  needs. 

The  proposed  Exeter  Job  Corps  Center 
will  be  a  partially  new  and  partially 
refurbished  facility  utilizing  a  campus 
setting.  The  facility  will  consist  of 
several  buildings  which  will  support  a 
proposed  capacity  of  200  Resident 
Students.  The  buildings  will  include 
dormitories,  vocational  shops, 
maintenance  and  warehouse  facilities,  a 
cafeteria,  a  physical  fitness  center, 
administration  and  support  facilities, 
and  classroom  facilities.  The  gross  area 
of  the  facility  will  be  approximately 
111,110  square  feet  (This  square  footage 
does  not  include  the  proposed  outdoor 
recreation  areas).  The  developed  site 
will  be  approximately  19.65-acres  of 
land,  which  will  be  leased  for  a  50-year 
term  by  the  Department  of  Labor  from 
the  State  of  Rhode  Island. 

The  construction/renovation  of  the 
Job  Corps  Center  on  this  abandoned, 
developed  site  would  be  a  positive  asset 
to  the  area  in  terms  of  environmental 
and  socioeconomic  improvements,  and 
long-term  productivity.  The  proposed 
Job  Corps  Center  will  be  a  new  source 
of  employment  opportunity  for  people 
in  the  Exeter,  Rhode  Island  area.  The  Job 
Corps  program  provides  basic 
education,  vocational  skills  training, 
work  experience,  counseling,  health 
care  and  related  support  services.  This 
program  is  designed  to  graduate 
students  who  are  ready  to  participate  in 
the  local  economy. 

The  proposed  project  will  not  have 
any  significant  adverse  impact  on  any 
natural  system  or  resource.  All 
construction  or  development  activities 
that  will  possibly  impact  jurisdictional 
wetland  areas  will  be  in  compliance 
with  all  federal  and  state  requirements. 
No  state  or  federal,  proposed  or  listed, 


threatened  or  endangered  species  have 
been  located  on  the  subject  property. 

The  site  will  reqviire  an  archaeological 
assessment  in  order  to  conform  with  the 
National  Historic  Preservation  Act. 
According  to  the  Rhode  Island  Historic 
Preservation  &  Heritage  Conunission, 
the  site  lies  in  a  very  sensitive  area 
concerning  cultural  resources.  One  (1) 
known  pre-colonial  Indian  site  {RI-931) 
is  located  at  the  northwest  comer  of  the 
Former  Ladd  Center  parcel.  Another 
known  site,  (RI-962),  lies  nearby. 
Neither  of  these  known  historic  sites  is 
located  on  or  adjacent  to  the  proposed  . 
Job  Corps  Center.  The  environmental 
characteristics  of  the  location  (well- 
drained  soils,  level  topography  and 
abundance  of  freshwater  wetlands) 
strongly  suggest  the  presence  of 
additional  archaeological  sites.  The  EDC 
is  currently  conducting  an  archeological 
assessment  for  the  overall  Ladd  Center 
redevelopment.  The  construction  and 
operation  of  the  proposed  facility  will 
be  conducted  to  minimize  adverse 
impacts  to  historically  significant  or 
archeologically  sensitive  areas.  The 
Department  of  Labor  will  design  and 
develop  the  project  in  compliance  with 
all  State  and  Tribal  Historic 
Preservation  requirements. 

Air  quality  and  noise  levels  shoiild 
not  be  affected  by  the  proposed 
development  project  in  this  Special    . 
Zoning  District  in  Exeter,  Rhode  Island. 
Due  to  the  nature  of  the  proposed 
project,  it  woiild  not  be  a  source  of  air 
pollutants  or  additional  noise,  except 
possibly  during  construction  of  the 
facility.  The  proposed  Job  Corps  Center 
will  not  significantly  increase  the 
vehicle  traffic  in  the  vicinity.  If  air  and 
noise  pollution  permits  are  required,  all 
pollution  sources  will  be  permitted  in 
compliance  with  applicable  pollution 
control  requirements. 

The  proposed  project  will  not  have 
any  significant  adverse  impact  on  the 
surroimding  water  utility  infrastructure, 
represented  by  water,  sewer,  and  storm 
water  systems.  Water  will  be  provided 
by  the  existing  on-site  wells  and 
distribution  system.  The  Rhode  Island 
Department  of  Health  provides  water 
quality  testing  of  public  drinking  water. 
The  groundwater  classification  is  GA/ 
GAA  groundwater,  which  is  suitable  for 
direct  himian  consumption.  On-site 
systems  include  three  (3)  wells,  two  (2) 
pumping  stations  and  two  (2)  storage 
tanks.  The  site  is  currently  equipped 
with  an  eight  (8)  inch  loop  that  is 
reportedly  adequate  for  the  proposed 
usage.  The  condition  of  the  distribution 
systems  will  require  testing  and  possible 
upgrading  by  the  EDC  as  necessary. 

"nie  Rhode  Island  Department  of 
Environmental  Management  (RIDEM) 


has  indicated  to  the  Department  of 
Labor  that  an  on-site  sewage  treatment 
and  disposal  system  will  be  required  for 
the  proposed  Job  Corps  Center.  The 
sewage  treatment  and  disposal  system 
for  the  Job  Corps  Center  will  be 
constructed  in  accordance  with  all 
applicable  RIDEM  design,  permitting, 
and  modeling  requirements.  The  sewage 
treatment  and  disposal  system  will  be 
designed  and  constructed  to  minimize 
impacts  to  the  local  groimd  water 
overlay  district.  The  EDC  has  indicated 
that  the  abandoned  off-site  sewage 
digester  will  be  de-commissioned  as 
necessary  to  comply  with  all  applicable 
State  and  Federal  r^ulations. 

Storm  water  runoff  from  parking  lots, 
sidewalks,  and  other  structures  will  be 
managed  in  accordance  with  the 
requirements  of  the  RIDEM  Office  of 
Water  Resources/Permitting  and  the 
EPA  program,  and  is  not  anticipated  to 
adversely  impact  area  surface-water 
quality.  Cxurently,  the  proposed  site  is 
minimdly  equipped  with  storm  sewers 
and  catch  basins.  The  majority  of  the 
site  is  composed  of  a  natiiral  surface 
(impaved)  which  does  not  contribute 
significant  nm-off  to  the  nearby 
jurisdictional  wetlands.  Additional 
storm  sewers  will  be  built  as  necessary 
to  manage  storm  water  flow  from  the  Job 
Corps  Center. 

Tne  State  of  Rhode  Island  and  the 
Rhode  Island  Resource  Recovery  Inc. 
jointly  operate  the  State  Central 
Landfill.  The  State  of  Rhode  Island  is  in 
the  process  of  closing  the  smaller  local 
landfills  and  centralizing  all  solid  waste 
to  the  Central  Landfill  location. 
Representatives  of  the  RIDEM  Solid 
Waste  Program  reported  that  the  Central 
Landfill  has  no  specific  estimated 
remaining  life  due  to  phased  expansions 
of  the  landfill.  Each  city,  such  as  the 
City  of  Exeter,  has  transfer  stations 
where  private  citizens  must  bring  all 
solid  waste.  Private  transporters  can  be 
hired  to  transport  waste  to  these  stations 
or  the  Central  Landfill.  The  majority  of 
commercial  operations  hire  private 
transporters  and  this  wrill  be  the  case  for 
theproposed  Job  Corps  facility. 

The  State  of  Rhode  Island  has  a 
current  recycling  program  called  the 
"OSCAR"  or  "Blue-Basket  "  Program. 
Statewide  participation  in  the  recycling 
program  is  mandatory.  The  above- 
mentioned  private  transporters  will  also 
transport  recyclable  materials.  The  Job 
Corps  Center  will  participate  in  all 
mandated  recycling  programs. 

Narragansett  Electric  provides  electric 
service  to  the  project  area.  Providence 
Gas  Company  provides  natural  gas  to 
the  area,  and  Diamond  State  Telephone 
Company  provides  telephone  service. 
All  of  these  utilities  have  facilities  in 
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the  vicinity,  which  are  adequate  to 
provide  the  required  service.  The 
proposed  demands  on  the  building 
utilities  are  not  expected  to  have  a 
significant  adverse  affect  on  the 
enviroiunent. 

This  portion  of  Washington  Coimty 
has  a  variety  of  transportation  resources. 
Three  interstate  highways,  U.S. 
Interstate-95,  U.S.  Interstate-4,  and  U.S. 
Interstate- 1,  and  a  system  of  state 
highways  serve  the  subject  property 
area.  The  West  Kingston  Amtrak  Station 
is  located  approximately  three  (3)  miles 
from  the  subject  property.  Commercial 
air  service  is  foimd  at  the  T.  F.  Green 
Airport  in  Warwick,  Rhode  Island, 
which  is  approximately  twelve  (12) 
miles  from  ihe  subject  property.  The 
Rhode  Island  Public  Transit  (RIPT) 
which  operates  a  bus  system  statewide 
provides  public  transportation.  Seven 
days  a  week  service  is  provided  on  one 
of  the  routes  running  dong  Route  2, 
which  is  a  state  route  with  a  boarding 
point  approximately  0.7-miles  from  &e 
proposed  center. 

Tne  proposed  project  will  have  no 
significant  adverse  affects  on  the  local 
medical,  emergency,  fire  and  police 
services.  The  primary  medical  provider 
located  closest  to  the  subject  property  is 
South  County  Hospital.  This  facility  is 
located  approximately  ten  (10)  miles 
from  the  subject  property.  Seciuity 
services  at  the  Exeter  Job  Corps  will  be 
provided  by  the  center's  staff  with  two 
(2)  personnel  on  the  day  shift,  three  (3) 
on  evening  shift,  and  two  (2)  on  the 
night  shift.  The  proposed  Center  will  be 
between  the  cities  of  Exeter  and 
Fisherville,  Rhode  Island.  The  police 
department  providing  police  services  to 
the  proposed  subject  property  is  the 
Rhode  Island  State  Police,  which  is 
located  approximately  five  (5)  miles 
from  the  subject  property. 

The  closest  fire  station  to  the  project 
site  is  Station  #1 ,  located  approximately 
one  (1)  mile  south  of  the  subject 
property  on  State  Route  2.  The  Exeter 
Fire  Department  is  a  full  time 
emergency  response  agency  providing 
24-hoiu'  service.  The  Exeter  area  utilizes 
the  911  emergency  call  system  for  all 
emergencies  including  fire  and  police. 
All  emergency  services  are  adequate  for 
the  project. 

The  alternatives  considered  in  the 
preparation  of  the  EA  were  as  follows: 
(1)  No  Action;  (2)  Construction  at  an 
Alternate  Site;  and  (3)  Continue 
Construction  as  Proposed.  The  "No 
Action"  alternative  was  not  selected. 
The  "Alternate  Site"  alternative  was  not 
selected.  The  U.  S.  Department  of  Labor, 
Employment  and  Training 
Administration  (DOL/ETA)  soUcited 
proposals  for  alternative  properties  on 


March  10, 1998,  and  received  five 
proposals.  Of  the  five  proposed  sites 
evaluated  by  the  Department  of  Labor, 
the  subject  property  off  of  Schoolland 
Woods  Road  was  the  only  site  within 
the  state  of  Rhode  Island.  Due  to  the 
adaptability  of  the  existing  structures  on 
the  site,  the  lack  of  alternative 
construction  sites,  and  the  absence  of 
any  identified  adverse  environmental 
impacts  from  locating  a  Job  Corps 
Center  at  the  subject  property,  the 
"Continue  Construction  as  Proposed" 
alternative  was  selected. 

Based  on  the  information  gathered 
during  the  preparation  of  the  EA,  no 
environmental  liabilities,  current  or 
historical,  were  found  to  exist  on  the 
proposed  Job  Corps  Center  site.  The 
construction  of  a  Job  Corps  Center  on 
the  undeveloped  parcel  located  off  of 
Schoolland  Woods  Road  in  Exeter, 
Rhode  Island  will  not  create  any 
significant  adverse  impacts  on  the 
environment. 

Dated  at  Washington,  DC.  this  6th  day  of 
October.  1999. 

Mary  Silva, 

Director  of  Job  Coq}s. 

(FR  Doc.  99-26760  Filed  10-13-99;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Corps:  Preliminary  Rnding  of  No 
Significant  impact  (FONSQ  for  ttie  Now 
Job  Corps  Center  Located  off  of 
Overloolt  Terrace  witttin  tt>e  Charter 
Oalc  Business  Parle  in  Hartford,  CT 

AGENCY:  Employment  and  Training 
Administration,  Labor. 

ACTION:  Preliminary  Finding  of  No 
Significant  hnpact  (FONSI)  for  the  New 
Job  Corps  Center  to  be  located  off  of 
Overlook  Terrace  within  the  Charter 
Oak  Business  Park  in  Hartford, 
Connecticut. 

SUMMARY:  Pursuant  to  the  Council  on 
Environmental  Quality  Regulation  (40 
CFR  part  1500-08)  implementing 
procedural  provisions  of  the  National 
Environmental  Policy  Act  (NEPA).  and 
the  Department  of  Labor,  Employment 
and  Training  Administration,  Office  of 
Job  Corps,  in  accordance  with  29  CFR 
11.11(d),  gives  notice  that  an 
Environmental  Assessment  fEA)  has 
been  prepared  and  the  proposed  plans 
for  a  new  Job  Corps  Center  will  have  no 
significant  environmental  impact.  This 
Preliminary  Finding  of  No  Significant 
Impact  (FONSI)  will  be  made  available 
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for  public  review  and  comment  for  a 
period  of  30  days. 

DATES:  Comments  must  be  submitted  by 
November  15, 1999. 
ADDRESSES:  Any  conunent{s)  are  to  be 
submitted  to  Michael  O'Malley. 
Employment  and  Training 
Administration,  Department  of  Labor, 
200  Constitution  Avenue,  NW,  Room  N- 
4659,  Washington,  DC,  20210,  (202) 
219-5468  ext.  115  (this  is  not  a  toll-free 
number). 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  EA  and  additional 
information  are  available  to  interested 
parties  by  contacting  Marcus  Gray, 
Regional  Director,  Region  I  (One)  Office 
of  Job  Corps.  JFK  Federal  Building, 
Room  E-350,  Boston,  MA  02203,  (617) 
565-2179  (this  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  The 
subject  property  is  within  the  Charter 
Oak  Business  Park  in  Hartford,  Hartford 
County,  Connecticut.  The  subject 
property  can  be  accessed  via  Overlook 
Terrace,  a  paved  roadway.  The  EA 
indicates  the  subject  property  consists 
of  an  approximately  12-acre  parcel  of 
land,  identified  by  the  Hartford  Coimty 
Property  Identification  Number  0299, 
located  in  Map  105,  Block  002,  Lot  001. 
The  subject  property  is  undeveloped, 
recently  cleared  land  (former  public 
housing),  The  vicinity  (one  eight  mile) 
around  the  subject  property  has 
imdeveloped  parcels  (demolished 
public  housing)  of  land  as  well  as  land 
developed  with  commercial,  industrial, 
and  residential  properties. 

The  proposed  site  of  the  Hartford  Job 
Corps  Center  is  located  in  an  area 
characterized  by  a  suburban  setting 
southwest  of  downtown  Hartford.  The 
site  lies  on  the  former  location  of  the 
Charter  Oak  Terrace  public  housing 
project,  which  was  built  in  1941-1942. 
The  public  housing  project  has  recently 
been  demolished.  The  site  is  currently 
undeveloped  and  consists  of  sparsely 
scattered  evergreen  and  deciduous 
clusters. 

The  proposed  Hartford  Job  Corps 
Center  will  be  a  totally  new  facility 
utilizing  a  campus  setting.  The  facility 
will  consist  of  several  buildings  which 
will  support  200  Non-resident  Students. 
Classroom  space  will  be  provided  in  an 
education  building.  There  will  also  be  a 
vocational  education  building,  a 
cafeteria/culinary  arts  building,  a 
recreation  building,  an  administration 
and  medical/dental  building,  and  a 
maintenance/warehouse  building.  The 
gross  area  of  the  facility  will  be  60,160 
square  feet  (This  square  footage  does  not 
include  the  proposed  outdoor  recreation 
areas).  The  developed  site  will  be 


approximately  twelve  (12)  acres  of  land 
purchased  by  the  Department  of  Labor 
from  the  State  of  Connecticut. 

The  construction  of  the  Job  Corps 
Center  on  this  mideveloped  parcel 
would  be  a  positive  asset  to  the  area  in 
terms  of  environmental  and 
socioeconomic  improvements,  and  long- 
term  productivity.  The  proposed  Job 
Corps  Center  wiU  be  a  soiuce  of 
employment  opportunity  for  people  in 
the  Hartford,  Connecticut  area.  The  Job 
Corps  program  provides  basic 
education,  vocational  skills  training, 
work  experience,  counseling,  health 
care  and  related  support  services.  This 
program  is  designed  to  graduate 
students  who  are  ready  to  participate  in 
the  local  economy. 

The  proposed  project  will  not  have 
any  significant  adverse  impact  on  any 
natural  system  or  resource.  Construction 
and  development  activities  will  not 
impact  jurisdictional  wetlands.  There 
are  no  "historically  significant" 
buildings  on  the  site  and  no  areas  of 
archaeological  significance.  No  state  or 
federal,  proposed  or  listed,  threatened 
or  endangered  species  have  been  located 
on  the  subject  property. 

Air  quality  and  noise  levels  shoiild 
not  be  affected  by  the  proposed 
development  project  in  Hartford, 
Connecticut.,  except  possibly 
temporarily  during  construction  of  the 
facility.  If  air  and  noise  pollution 
permits  are  required,  all  pollution 
soiut;es  will  be  permitted  in  compliance 
with  applicable  pollution  control 
requirements.  The  proposed  Job  Corps 
Center  will  not  significantly  increase 
vehicle  traffic  in  the  vicinity. 

The  proposed  project  will  not  have 
any  significant  adverse  impact  on  the 
surrounding  water  infrastructure, 
represented  by  water,  sanitary  sewer, 
and  storm  water  systems.  The 
Metropolitan  District  Committee  will 
provide  a  new  eight-inch  water  main. 
The  new  water  main  will  have  a  flow/ 
pressure  of  100  poimds  per  square  inch 
(psi).  The  new  water  main  and 
distribution  systems  will  be  designed  to 
meet  the  needs  of  the  Job  Corps  Facility 
and  future  developments  that  may  arise 
in  the  vicinity. 

The  new  southwest  sanitary  sewer 
interceptor  (57-inch  gravity  sewer  line) 
lies  east  of  the  site  and  will  provide 
sewer  service  for  the  proposed  Job  Corps 
Center.  This  line  continues 
approximately  two  miles  north  imtil  it 
reaches  the  Pope  Park  Highway  #4 
siphon  structure.  At  this  point,  the  line 
merges  with  the  Jefferson  Street 
interceptor  (54-inch  gravity  sewer  line). 
This  line  merges  with  the  Connecticut 
River  interceptor  (78-inch  gravity  sewer 
line)  and  continues  to  the  Hartford 


Water  Pollution  Control  Plant.  The 
Hartford  Water  Pollution  Control  Plant 
has  sufficient  excess  capacity  to  handle 
the  wastewater  flow  from  the  proposed 
center. 

The  capacity  of  the  existing  storm 
drainage  distribution  system  at  the  site 
is  considered  adequate  for  the  proposed 
use.  There  are  no  retention/detention 
requirements  for  this  property,  and 
there  are  adequate  storm  water  outfalls. 
No  impact  to  downstream  properties  or 
surface  waters  is  expected  from  storm 
water  run-off  from  tiiis  site.  Storm  water 
runoff  from  parking  lots,  sidewalks,  and 
other  structures  on  the  proposed  Job 
Corps  Center  will  be  managed  in 
accordance  with  the  requirements  of  the 
Coimecticut  Department  of 
Environmental  Protection  (CDEP), 
Bureau  of  Water  Management. 

The  City  of  Hartford  Resoiuce 
Recovery  Authority  operates  the 
Hartford  Landfill.  The  estimated  life 
remaining  at  the  landfill  is  3-5  years  for 
by-pass  waste,  and  10-12  years  for  ash 
from  the  waste  energy  plant.  The 
Resoiuce  Recovery  Authority  operates 
the  waste  energy  plant  to  reduce  solid 
waste  entering  tiie  landfill.  The  City  of 
Hartford  collects  residential  solid  waste, 
and  private  transporters  collect 
commercial  solid  waste.  All  solid  waste 
generated  during  construction  and 
operation  of  the  center  will  be  disposed 
of  in  accordance  with  applicable  waste 
management  regulations. 

Connecticut  Light  and  Power  provides 
electric  service  services  to  the  project 
area.  Natural  gas  is  provided  to  the  area 
by  Connecticut  Natural  Gas,  and 
telephone  service  is  provided  by 
Southern  New  England  Telephone.  All 
of  the  utilities  have  facilities  and 
infrastruct\u«  which  are  adequate  to 
provide  the  required  service.  The 
proposed  increased  demand  on  the 
building  utilities  is  not  expected  to  have 
a  significant  adverse  affect  on  the 
environment. 

The  Hartford  area  has  a  variety  of 
transportation  resources.  Five  interstate 
highways,  U.S.  Interstate-84,  U.S. 
Interstate-91,  U.S.  Interstate-2, 1-3  and 
U.S.  Interstate-5;  several  major  federal 
routes;  and  a  system  of  state  highways 
serve  ihe  Hartford  area.  Passenger  rail 
service  is  provided  by  Amtrak,  which 
has  a  station  located  approximately  3- 
miles  from  the  subject  property  at 
Chmtih  Street  and  Union  Street. 
Commercial  air  service  is  foimd  at 
Rentschler  Airport,  which  is 
approximately  4.5  miles  from  the 
subject  property.  The  Connecticut 
Transit  AuUiority  (CTA)  operates  a  bus 
system  providing  public  transportation 
in  Hartford.  Daily  service  is  provided  on 
one  of  the  routes  running  along  Flatbush 


Avenue  and  Newfield  Avenue  to 
downtown  Hartford.  The  nearest 
boarding  point  is  on  Flatbush  Avenue 
approximately  800  feet  from  the  subject 
property.  The  proposed  project  will 
have  no  significant  adverse  impacts  on 
transportation  services  in  the 
community. 

There  will  be  no  significant  increase 
in  demand  for  local  medical, 
emergency,  fire  and  police  services  from 
the  proposed  project.  The  primary  care 
facility  located  closest  to  the  subject 
property  is  the  St.  Francis  Memorial 
Hospital.  There  are  also  private  medical 
facilities  located  throughout  the 
Hartford  area.  Security  services  at  the 
Hartford  Job  Corps  will  be  provided  by 
the  center's  staff,  with  two  personnel  on 
the  day  shift,  three  on  evening  shift,  and 
two  on  the  night  shift.  Police  services  to 
the  proposed  subject  property  will  be 
provided  by  the  Hartford  Police 
Department,  whish  is  located 
approximately  six  (6)  miles  from  the 
subject  property.  The  state  police  assist 
the  city  police  and  county  sheriff  as 
necessary. 

The  City  of  Hartford  will  provide  fire 
protection.  The  closest  fire  station  to  the 
project  site  is  the  Hartford  Fire 
Department  Station  located  at  Pearl 
Street,  which  is  approximately  0.25 
miles  from  the  project  site.  Backup 
assistance  vdll  be  provided  by  the  fire 
station  at  611  Liberty  Street.  The 
Hartford  Fire  Department  is  a  full  time 
emergency  response  agency  providing 
24-hour  service.  The  Hartford  area 
utilizes  the  911  emergency  call  system 
for  all  emergencies  including  fire  and 
police.  All  emergency  services  in  the 
area  are  adequate  to  meet  the  needs  of 
the  proposed  Job  Corps  Center. 

The  proposed  project  will  not  have  a 
significant  adverse  sociological  effect  on 
the  City  of  Hartford  community.  The 
area  is  characterized  by  a  fairly  diverse 
ethnicity,  and  offers  niunerous 
educational  and  recreational 
opportimities.  Similarly,  the  proposed 
project  wrill  not  have  a  significant 
adverse  affect  on  demographic  and 
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socioeconomic  characteristics  of  the 
area. 

The  alternatives  considered  in  the 
preparation  of  this  EA  were  as  follows: 
(1)  No  Action;  (2)  Construction  at  an 
Alternate  Site;  and  (3)  Continue 
Construction  as  Proposed.  The  "No 
Action"  alternative  was  not  selected. 
The  "Alternate  Site"  alternative  was  not 
selected.  The  U.  S.  Department  of  Labor 
solicited  proposals  for  new  Job  Corps 
Center  sites  on  March  10, 1998,  and 
received  five  proposals.  Of  the  five  site 
proposals,  the  only  site  within  the  State 
of  Connecticut  was  the  subject  property 
on  Overlook  Terrace.  Due  to  the 
suburban  location,  the  lack  of 
alternative  construction  sites,  and  the 
absence  of  any  identified  adverse 
environmental  impacts  from  locating  a 
Job  Corps  Center  at  the  subject  property, 
the  "Continue  Construction  as 
Proposed"  alternative  was  selected. 

Based  on  the  information  gathered 
during  the  preparation  of  the  EA,  no 
environmental  liabilities,  current  or 
historical,  were  foimd  to  exist  on  the 
proposed  Job  Corps  Center  site.  The 
construction  of  a  Job  Corps  Center  on 
the  imdeveloped  parcel  located  off  of 
Overlook  Terrace  within  the  Charter 
Oak  Business  Park  in  Hartford, 
Connecticut,  will  not  create  any 
significant  adverse  impacts  on  the 
environment. 

Dated  at  Washington,  DC,  this  6th  day  of 
October,  1999. 

Mary  Silva, 

Director  of  Job  Corps. 

[PR  Doc.  99-26761  Filed  10-13-99;  8:45  am] 

BILUNQ  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Adminiatration 

Inveatigationa  Regarding  Certificationa 
of  Eiigibility  To  Appiy  for  NAFTA 
Tranaitional  Adjuatmant  Aaaiatanca 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 


Free  Trade  Agreement— Transitional 
Adjustment  Assistance  Implementation 
Act  (Pub.  L.  103-182),  hereinafter  called 
(NAFTA-TAA),  have  been  filed  with 
State  Governors  under  Section  250(b)(1) 
of  Subchapter  D,  Chapter  2.  Title  n,  of 
the  Trade  Act  of  1974,  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Director  of  the  Office  of 
Trade  Adjustment  Assistance  (OTAA), 
Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (DOL),  announces  the  filing  of  the 
petition  and  takes  action  pursuant  to 
paragraphs  (c)  and  (e)  of  Section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
on  or  after  December  8, 1993  (date  of 
enactment  of  Pub.  L.  103-182)  are 
eligible  to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
shovkring  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the 
Director  of  OTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington,  D.C.  provided  such  request 
if  filed  in  writing  with  the  Director  of 
OTAA  not  later  than  October  25,  1999. 

Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Director  of  OTTA  at  the  address  shown 
below  not  later  than  October  25, 1999. 

Petitions  filed  with  the  Governors  are 
available  for  inspjection  at  the  Office  of 
the  Director,  OTAA,  ETA,  DOL,  Room 
C-4318,  200  Constitution  Avenue,  NW. 
Washington,  DC  20210. 

Signed  at  Washington,  DC  this  4th  day  of 
October,  1999. 

Grant  D.  Beale, 

Program  Manager.  Office  of  Trade 
Adjustment  Assistance. 


Appendix 


Subject  firm 


Blount  (Co.)  

Amron  LLC.  (Wkrs)  , 

Dura  Automotive  Systems  (Co. 

Wellman  (UNITE)  

Tandycrafts  (Co.) 

Jennings  Manufacturing  (Co.)  . 

American  Meter  (iUE)  ...r. 

Superior  Essex— Essex  Group 
(USA). 


Location 


Spencer,  Wl  ....„ 
Waukesha,  Wl  .. 
Spring  Lake.MI  .. 
Johnsonville,  SC 
Ft.  Worth,  TX  .... 

Jennings,  LA 

Erie,  PA 

Pauline,  KS 


Date  received 

at  Govemor's 

Office 


08/16/1999 
08/16/1999 
08/11/1999 
08/11/1999 
08/20/1999 
08/17/1999 
08/19/1999 
08/19/1999 


Petition  Ho. 


NAFTA-3.362 
NAFTA-3,363 
NAFTA-3,364 
NAFTA-3,365 
NAFTA-3.366 
NAFTA-3,367 
NAFTA-3,368 
NAFTA-3,369 


Articles  produced 


Hydraulic  cylkiners. 

Air  t}ags 

Spare  Tire  Carriers. 

Wool. 

Leather  goods. 

Men's  dress  slacks. 

Machining  of  parts  for  meters. 

Finished  copper  rod. 
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Subject  firm 


Fahfx>s  Apparel  (Co.) 

Liz  Claiborne  (UNITE)  

Muskin  Leisure  Products  (lUE)  .. 
Foremost  Mobile  Drilling  (Wkrs) 
High  View  Church  Farm— Jolly 
Farmer  (Wkrs). 

Brubaker  Tool  (USWA)  

Darex  (Wkrs)  

General  Electric  (IDE)  

Xerox  Corporation  (Wkrs)  

Sun  Country  (Wkrs) 

Pleasant  Hill  (Wkrs) 

Pleasant  Hill  (UFCW)  

Ourkopp  Adier  American  (Co.)  .. 


Glenott  (Co.) 

MK  Contract  Service  - 

Dyersburg  (Co.) 

Garan  (Wkrs) 

Deertodge  Apparel  (Wkrs) 

BHP  Mirwrals  (Wkrs) 

Rama  Group— Charm  Graphics 

(Wkrs). 

Marion  Mills  (Wkrs)  

Rexam  Medwai  Packaging 

(Wkrs). 
Turnkey  Intemattonal— Monitor 

Division. 
Bard  Access  Systems  Division 

(Co.). 
Ikon  Offk»  Solutkxis  (Wkrs)  


West  Texas  Drilling  Fluids 

(Wkrs). 
LB.  Russell  Chemicals  (Co.) 
Dor-O-Matic — ingersoll  Rand 

(Wkrs). 
John  E.  Fox  (Wkrs)  


Locatkm 


Ratholes  (Co.) 

Hunter  Sadler  (Co.) 

Van  Leer  (Wkrs) 

CTI  Ancor  (Wkrs)  

Thomas  and  Betts  (Co.) 

Lapine  Forestry  Sendees  (Co.)  .. 

Funtime  Sportswear  (Wkrs)  

General  Electric  (lUE)  

LD.  McFartand  (Wkrs) 

AMP.  Inc  (Wkrs)  

Ray  Ban  Sun  OptKS  (Comp)  

Dresser  Equipmient  Group 

(UAW). 
Doyon  Universal  Senrices,  Inc 

(Wkrs). 

Louisiana  Pacific  (Wrks) 

Ketchikan  Pulp  Co.  (Wrks) 

AMP,  Inc  (Writs) 

Diversified  Trucking  (Comp) 

Woodward  and  Dickerson 

(Wiks). 

F.G.  Montabert  Co 

Mikx)  Industries.  Inc  (TGWA) 

Millennium  Textiles  (Wrks) 

UNITOG  Co 

CrescentAJS  Mat,  LLC  (KCRSC) 

Trinity  Industries,  Inc 

Oremet-Wah  Chang  (Writs)  

Cooper  Cameron  (Writs) 

Kinetic  Concepts,  Inc  (Writs) 

Fleetwood  Shirt  Corp  

S  and  B  Engineers  and  Con- 

stnjctkxi  O^rits). 


El  Paso.  TX 

El  Paso.  TX 

Wilkes-Barre.  PA 
Indianapolis.  IN  .. 
L^mpster,  NH 


Millersburg.  PA  

Ashland.  OR  

Tell  City.  IN  

La  Palma,  CA  

Albuquerque.  NM  ... 

Adair.  OK  

Baxter  Springs.  KA 
Norcross,  GA  


Jacksboro,  TN 

El  Paso,  TX 

Elizabethtown,  NC 

Adamsville.  TN 

Deeritxjge.  TN  

Reno.  NV  

Checktowaga.  NY  , 


Marion.  NC  .. 
Madison,  Wl 


Durham,  NC 

Salt  Lake  City.  UT 
Jefferson  City.  MO 


MkJIand,  TX 


Piscataway.  NJ 
Harwood,  IL  ..... 


El  Paso,  TX 


Snyder.  TX 

Tupeto,  MS  

Jersey  City,  NJ  . 
Greenbay,  Wl  .... 

Ken,  WA 

La  Pine,  OR 

Moscow,  PA 

Tell  City.  IN 

Sandpotnt.  ID  ... 
Glen  Rock,  PA  . 
Rochester.  NY  . 
Connersville,  IN 

Anchorage.  AK  . 


Sandpoint,  ID  ... 
Ketchikan.  AK  .. 
Middletown.  PA 

Opelika,  AL  

Salem.  OR  


Mklland  Parit,  NJ  . 
Bloomsburg,  PA  ... 

But:hanan,  GA  

Waaensburg.  MO 

Seattle,  WA 

Greenville.  PA 

Albany.  OR  

Ville  Platte,  LA  

San  Antonk).  TX  ., 
Fleetwood,  PA  .... 
Odessa,  TX 


Date  received 

at  Governor's 

Office 


Petition  No. 


08/18/1999 
08/18/1999 
08/17/1999 
08/17/1999 
08/11/1999 

08/19/1999 
08/20/1999 
08/16/1999 
08/23/1999 
08/10/1999 
08/23/1999 
08/21/1999 
08/23/1999 

08/23/1999 
08/24/1999 
08/24/1999 
08/12/1999 
08/24/1999 
08/27/1999 
08/18/1999 

08/25/1999 
08/24/1999 

08/25/1999 

07/09/1999 

08/24/1999 

08/24/1999 

08/30/1999 
08/27/1999 

08/24/1999 

08/17/1999 
08/19/1999 
08/20/1999 
08/30/1999 
08/30/1999 
08/25/1999 
08/30/1999 
08/26/1999 
08/23/1999 
08/31/1999 
08/31/1999 
08/31/1999 

08/30/1999 

08/31/1999 
08/31/1999 
09/02/1999 
09/02/1999 
09/01/1999 

08/16/1999 
09/07/1999 
09/07/1999 
06/16/1999 
08/31/1999 
09/13/1999 
09/07/1999 
09/13/1999 
09/13/1999 
09/07/1999 
09/13/1999 


NAFTA-3.370 
NAFTA-3,371 
NAFTA-3,372 
NAFTA-3.373 
NAFTA-3,374 

NAFTA-3.375 
NAFTA-3,376 
NAFTA-3.377 
NAFTA-3.378 
NAFTA-3,379 
NAFTA-3,380 
NAFTA-3.381 
NAFTA-3,382 

NAFTA-3.383 
NAFTA-3,385 
NAFTA-3,386 
NAFTA-3,387 
NAFTA-3,388 
NAFTA-3,389 
NAFTA-3,390 

NAFTA-3.391 
NAFTA-3,392 

NAFTA-3.393 

NAFTA-3,394 

NAFTA-3,395 

NAFTA-3,396 

NAFTA-3,397 
NAFTA-3,398 

NAFTA-3,399 

NAFTA-3,400 
NAFTA-3.401 
NAFTA-3,402 
NAFTA-3.403 
NAFTA-3.404 
NAFTA-3,405 
NAFTA-3.406 
NAFTA-3.407 
NAFTA-3,408 
NAFTA-3.409 
NAFTA-3.410 
NAFTA-3,411 

NAFTA-3,412 

NAFTA-3,413 
NAFTA-3,414 
NAFTA-3.415 
NAFTA-3,416 
NAFTA-3.417 

NAFTA-3,418 
NAFTA-3.419 
NAFTA-3.420 
NAFrA-3,421 
NAFTA-3,422 
NAFTA-3,423 
NAFTA-3.424 
NAFTA-3,425 
NAFTA-3,426 
NAFTA-3,427 
NAFTA-3.428 


Articles  produced 


Jeans,  skirts  and  shirts. 

Technical  inspection. 

Above  ground  swimming  pools,  etc. 

Earth  boring  equipment. 

Greenhouse. 

Cutting  tods,  taps  and  end  mills. 

Drill  sharpeners. 

Motor  parts. 

Telephone  customer  services. 

Jet  engine  parts. 

Men's  and  women's  casual  jackets. 

Men's  and  women's  casual  jackets. 

Sewing      equipment      replacement 

parts. 
Silver  knit  pile  fabric. 
Cutting. 
Knit  fabric. 

Giris  and  boys  shirts. 
Ladies  apparel. 

Mineral  and  ore  sample  analysis. 
Newspaper  inserts  and  printed  ads. 

Textile  woven  cloth, 
preform  bags. 


Medk»l  catheters. 

Copy  machines,  sorters  and  docu- 
ment feeder. 
Oil  and  gas. 

Photographic  chemicial  solutions. 
Hardware. 

Sewing  and  cutting  machine  distribu- 
tors. 
Drilling  for  crude  oil. 
Men's  suits. 
Choct>tate  prtxjucts. 
Poty  Crete  unicells. 
Megaflex  product. 
Post  and  poles. 
Sports  t>ars  and  shorts. 
Induction  motors. 
Cedar  poles. 
Thermo  Plastics. 
Sunglasses. 
Rotary  btower. 

Oil  Drilling. 

Dimension  lumber. 

Lumber. 

Fiber  Optic  Connectors. 

Trucking  Service. 

Door  and  Window  Components. 

Woven  Labels  for  Clothing. 

Ladies'  intimate  apparel. 

Linens,  Tableclothes,  Napkins. 

Uniforms. 

Mattx>ards  for  picture  frames. 

Rail  Road  Cars.  Grain  Cars. 

Stainless  Steel  Products. 

Oil  FieM  Equipment. 

High  Tech  Products. 

Men's  Dress  and  Sport  Shirts. 

Petrochemtoal  plants  &  refineries. 
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Subject  firm 


Location 


Cooper  Industries,  Iric 

Diesel  Recon  (Co.) 

John  Crane,  Inc  (Comp) , 

Amco  Convertible  Fabrics 

(Comp). 
Dura  Convertible  Systems,  Inc  .. 

TRW,  Inc  (Wrks) 

ITW  (Comp) 

Sarah's  Attic  (Wrte)  

North  American  Refractories  Co 
Ross  Mould.  Inc  (Comp)  


General  Assembly  Corp  (Writs) 

Rio  Grande  Cutters  (Writs)  

Carmet  Co  (Comp) 

Unitog  Co  

Ametek,  Inc.  (Comp)  

Jones  and  Vining,  Inc 

Grant  City  Manufacturing 

(Comp). 
Iron  Horse  Productions,  Inc 

(Comp). 

Grand  Rapids  Die  Cast 

Ken^  McGee  Chemical  Corp 

(Wrttrs). 

General  Instrument  (Writs) 

VF  Knitwear.  Inc/Bassett-Walker 

(Comp). 
NEC  Technologies,  Inc.  (Writs)  .. 
Kanthal  Globar  (Comp)  

Williamson  Dickie  Mfg  (Writs)  .... 

Tektronix,  Inc  (Writs) 

Mexmil  Co  (The)  (Comp)  

TAB  (Writs) 

Converse,  Inc  (Comp) 


RAMA  Group  of  Companies 

(Wkrs). 

VF  Knitwear  (Co.) 

Prewash  and  Pressing  Services 

(Co.). 

Scovill  Fasteners  (Wkrs)  

Comptec  (Co.) 

GKN  Sinter  Metals  (Wkrs) 

Standard  Motor  (Wkrs) 

Chadboum  Curtain  (Co.) 

Unifi  (Wkrs) 

General  Electric  (lUE)  

Quaker  Rubber  Company  (QRC) 

(Wkrs). 

CTI  Communk»tk)ns  (Wkrs) 

Highland  Forest  Products  (Wkrs) 
Topcraft  Precision  MokJers 

(Wkrs). 
Seco— Wamvick  (Wkrs)  

Corpon  Pro<»ssing  (Wkrs)  


Syracuse,  NY 

Santa  Fe  Springs,  CA 

Crystal  Falls,  Ml  

Adrian,  Ml  


Adrian,  Ml  

Washington.  Ml  .. 

Ariington,  TX  

Chesaning,  Ml  .... 
Cunwensville,  PA 
Washington,  PA  . 


El  Paso,  TX 

El  Paso,  TX 

Bad  Axe,  Ml  .... 
Warsaw,  MO  ... 
Ambridge,  OH  . 

Troy,  Ml 

Grant  City,  MO 

Port  Huron,  Ml 


Grand  Rapids.  Ml 
The  Dallas,  OR  ... 


Horsham.  PA  . 
Brookneal.  VA 


McDonough,  GA  . 
Niagara  Falls.  NY 

Eagle  Pass,  TX  ..., 
Willsonville,  OR  ..., 

Everett,  WA 

Turiock,  CA  

Lumberton,  NC  .... 


Cheektowaga,  NY 


Sparta,  NC  . 
El  Paso,  TX 


El  Paso,  TX 

Custer,  WA  ....... 

Van  Wert,  OH  ... 
Dyersburg,  TN  .. 
Chadboum,  NC  . 
Greensboro,  NC 

Bucyrus,  OH  

Philadelphia,  PA 


Piqua,  OH  

Sweet  Home,  OR 
Wamiinster,  PA  ... 


Meadville,  PA 
EL  Paso.  TX  . 


Date  received 

at  Govemor's 

Office 


09/09/1999 

09/04/1999 
08/18/1999 
09/08/1999 

09/03/1999 
09/08/1999 
09/13/1999 
08/24/1999 
09/13/1999 
09/14/1999 

09/14/1999 
09/14/1999 
09/20/1999 
09/20/1999 
09/20/1999 
09/20/1999 
09/20/1999 

09/20/1999 

09/15/1999 
09/20/1999 

09/20/1999 
09/14/1999 

09/17/1999 
09/17/1999 

09/16/1999 
•09/15/1999 
09/15/1999 
09/13/1999 
09/10/1999 

08/18/1999 

09/23/1999 
09/21/1999 

09/22/1999 
09/23/1999 
09/20/1999 
09/24/1999 
09/21/1999 
09/30/1999 
09/23/1999 
09/20/1999 

09/22/1999 
09/22/1999 
09/21/1999 

09/28/1999 

09/27/1999 


Petition  No. 


NAFTA-3,429 
NAFTA-3,430 
NAFTA-3,431 
NAFTA-3,432 

NAFTA-3,433 
NAFTA-3,434 
NAFTA-3.435 
NAFTA-3,436 
NAFTA-3,437 
NAFTA-3.438 

NAFTA-3,439 
NAFTA-3,440 
NAFTA-3.441 
NAFTA-3,442 
NAFTA-3.443 
NAFTA-3,444 
NAFTA-3,445 

NAFTA-3.446 

NAFrA-3.447 
NAFTA-3,448 

NAFTA-3,449 
NAFTA-3,450 

NAFTA-3,451 
NAFTA-3,452 

NAFTA-3.453 
NAFTA-3,454 
NAFTA-3,455 
NAFTA-3,456 
NAFTA-3,457 

NAFTA-3,458 

NAFTA-3,459 
NAFTA-3,460 

NAFTA-3,461 
NAFTA-3,462 
NAFTA-3,463 
NAFTA-3,464 
NAFTA-3,465 
NAFTA-3,486 
NAFTA-3,467 
NAFTA-3.468 

NAFTA-3,469 
NAFTA-3,470 
NAFTA-3.471 

NAFTA-3,472 

NAFTA-3.473 


Artkdes  produced 


Commercial  and  Industrial  Fittings. 
Diesel  engines  components. 
Automotive  Seals. 
Automobile  Convertible  Top  Fabrics. 

Automobile  Assembly  Operatidns. 
Module  Housing  Stampings. 
Packaging  Tubes  and  Tape. 
Figurines. 
Refractories. 

Moulds,    Blanks    for    Glass    Con- 
tainers. 
Cut  Wire  to  Mfg  Wire  Harnesses. 
Cut  Jeans. 

Tungston  Cartjide  for  Metals. 
Uniforms. 
Electric  Motors. 
Shoes. 
Caps. 

Wheelchairs  and  Accessories. 

Plated  Die  Cast  Plumbing  Parts. 
Raw  Lumber. 

Broadband  Amplifiers. 
Reece. 

Computer  Monitors. 

Axial  Leaded  Bulk  Ceramic  Rests- 
tors. 

Material. 

Digital  Editing  Products. 

Blankets  for  Commercial  Aircrafts. 

Paper  File  Folders. 

Assemblers  and  Packers  of  Tennis 
Shoes. 

Grocery  ads. 

T-shirts. 

Stor)ewash  and  pres  jeans. 

Apparel  fasteners. 

Telephone  keys  and  key  pads. 

Automotive  powdered  metal  parts. 

Distribution  center. 

Curtains. 

Yams. 

Fluorescent  lamps. 

Escalator  handrails. 

Cellular  phones. 
Morel  mushrooms. 
Injection  mokJed  plastics. 

Metal  and  thermal  prtx^ssing  fur- 
naces. 
Corpon  processing. 
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BULMG  CODE  4S10-30-« 

DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Working  Group  Studying  Issues 
Surrounding  the  Trend  in  the  Defined 
Benefit  Plan  Market  With  a  Focus  on 
Emptoysr-Sponsored  Hybrid  Plans, 
Advisory  Council  on  Employee  Welfare 
and  Penston  Benefits  Plana;  Notics  of 
Meeting 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  a  pubhc  meeting  by 
teleconference  will  be  held  on  October 
28. 1999.  by  the  Working  Group 
Studying  Issues  Surrounding  the  Trend 
in  the  Defined  Benefit  Plan  Market  With 
a  Focus  on  Employer-Sponsored  Hybrid 
Plans  of  the  Advisory  Coimcil  on 
Employee  Welfare  and  Pension  Benefit 
Plans. 

The  purpose  of  the  open  meeting  by 
teleconference,  which  will  run  firom 
9:30  a.m.  to  approximately  11:00  a.m.  in 
the  Conference  Room  N-5677,  U.S. 
Department  of  Labor  Building,  Second 
and  Constitution  Avenue,  NW, 
Washington.  DC  20210,  is  for  Working 
Group  members  to  review  the  group's 
draft  report  to  the  Secretary  of  Labor 
before  it  meets  again  in  Washington  for 
its  full  and  final  session  for  the  year  on 
November  9. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
the  topic  by  submitting  20  copies  on  or 
before  October  21, 1999,  to  Sharon 
Morrissey,  Executive  Secretary,  ERISA 
Advisory  Coimcil,  U.S.  Department  of 
Labor,  Room  N-5677.  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Working  Group  should  forward  their 
request  to  the  Executive  Secretary  or 
telephone  (202)  219-8753.  Oral 
presentations  will  be  limited  to  10 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabilities,  who  need  special 
accommodations,  should  contact  Sharon 
Morrissey  by  October  21,  at  the  address 
indicated  in  this  notice. 

Organizations  or  individuals  also  may 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Coimcil  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  October  21. 


Signed  at  Washington,  DC  this  7th  day  of 
September  1999. 
Richard  McGahey, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 
[FR  Doc.  99-26768  Filed  10-13-99;  8:45  am] 

BILUNO  CODE  4S10-29-M 


NATIOfML  COMMISSION  ON 
UBRARIES  AND  INFORMATION 
SaENCE 

Sunshine  Act  Meeting 

The  U.S.  National  Commission  on 
Libraries  and  Information  Science 
(NCLIS)  Sunshine  Act  Meeting: 

Date:  November  4, 1999. 

Time:  12:30  a.m.-5:00  p.m. 

Location:  Ronald  Reagan  Building,  Room 
6.4b.  U.S.  Customs  Service  entrance,  14th 
and  Constitution  Avenue,  NW,  Washington, 
DC. 
Matters  to  be  discussed: 

Administrative  Matters 

Status  of  current  programs  and  projects 

Progam  plans,  FY  2000-01 

Executive  Committee  Report;  NCLIS 
Committee  Reports 

Discussion,  National  Forum  on  Library  and 
Information  Services 

Update,  Library  Statistics  Program 

Update,  Sister  Libraries:  A  White  House 
Millennium  Council  Project 

Discussion,  National  Award  for  Library 
Service 

Date:  November  5, 1999. 

Time:  9:00  a.m.-l  2:00  noon. 

Location:  1575  I  Street.  NW.  Washington, 
DC. 

Matters  to  be  discussed:  NCLIS/National 
Museum  Services  Board  Armual  Joint 
Meeting. 

For  security  reasons,  the  Ronald  Reagan 
Building  requires  pre-registration  for 
attendance.  To  attend  the  meeting  on 
November  4,  please  notify  Barbara 
Whiteleather  no  later  than  November  1, 1999. 

To  request  further  information,  please 
contact  Barbara  Whiteleather.  To  make 
special  arrangements  for  persons  with 
disabilities,  contact  Barbara  Whiteleather 
(202-606-9200;  fax  202-606-9203;  e-mail 
<bwhiteleather©nclis.gov>)  no  later  than 
November  1, 1999. 

Dated:  October  6, 1999. 
Robert  S.  WUlard, 
NCLIS  Executive  Director. 
[FR  Doc.  99-26879  Filed  10-8-99;  5:00  pm] 

BILUNG  COOC  7527-$$-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Federal  Credit  Unkm  Bylawa 

agency:  National  Credit  Union 
Administration  (NCUA). 

ACTION:  Notice  of  Federal  Credit  Union 
Bylaws. 


SUMMARY:  This  notice  advises  the  public 
of  the  final  changes  to  the  federal  credit 
union  (FCU)  bylaws.  The  changes 
consolidate  the  two  manuals  which 
currently  contain  the  FCU  bylaws  into 
one  manual  and  eliminate  or  modernize 
several  bylaws.  This  action  is  necessary 
because  several  of  the  bylaws  had 
become  outdated  or  obsolete. 
DATES:  The  Federal  Credit  Union 
Bylaws  are  effective  October  14. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  F.  Rupp,  Staff  Attorney,  Office  of 
General  Counsel,  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  Virginia  22314-3428  or 
telephone:  (703)  518-6553. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  1 7, 1998,  the  NCUA     . 
Board  issued  a  Notice  and  Request  for 
Comment  on  proposed  Federal  Credit 
Union  (FCU)  Bylaws.  64  FR  187 
(January  4, 1999).  The  proposed  bylaws 
were  drafted  after  reviewing  comments 
in  response  to  a  Request  for  Comment. 
62  FR  11778  (March  13, 1997).  Those 
commenters  supported  the  bylaws  being 
published  as  a  manual  rather  than  a 
regulation,  consolidating  the  bylaws 
into  one  publication,  deleting  outdated 
and  obsolete  bylaws,  and  not  requiring 
FCUs  to  adopt  the  revised  bylaws. 

The  proposal  was  drafted  in 
accordance  with  those  comments.  As  a 
result,  the  proposed  bylaws  are  more 
user  friendly  for  FCUs.  All  of  the 
information  is  now  in  one  place;  plain 
English  is  used;  provisions  that  are 
outdated  are  deleted;  and  provisions 
that  are  operational  or  covered  in  the 
Accounting  Manual  or  regulations  are 
deleted,  unless  it  was  determined  that 
because  of  their  importance  they  should 
also  be  included  in  the  bylaws. 

Summary  of  Comments 

The  Board  received  24  comments  in 
response  to  its  proposal.  The  seven 
commenters  that  specifically  comment 
on  the  revised  format  of  consolidating 
the  bylaws  in  one  publication  applaud 
the  Board's  effort  to  make  the  bylaws 
more  user  friendly.  Several  commenters 
also  comment  favorably  on  the  Board's 
decision  to  remove  operational  issues 
from  the  bylaws.  Some  of  those 
commenters  suggest  other  areas  that 
could  be  removed  because  they  are 
operational.  These  are  discussed  below. 
Overall  the  comments  were  favorable. 

Article  by  Article  Analysis  of 
Comments 

Article  I,  Name— Purposes 

Section  2.  This  provision  states  the 
purpose  of  the  credit  union  is  "to 


promote  thrift  among  its-members  *  *  * 
and  to  create  for  them  a  source  of  credit 
for  provident  or  productive  purposes." 
One  commenter  suggests  changing  it  to 
"provident,  productive  or  business 
purposes"  because  the  member  business 
loan  rule  exempts  from  its  limitations 
credit  unions  that  are  chartered  for  the 
purpose  of  making  business  loans. 
The  Board  agrees  that,  if  an  FCU 
determines  that  in  compliance  with  the 
Federal  Credit  Union  Act  (the  Act)  one 
of  its  purposes  is  to  make  member 
business  loans,  it  should  be  permitted  to 
add  this  language  to  its  bylaws.  12 
U.S.C.  1757a(b)(l).  This  provision  is 
optional.  The  final  bylaws  indicate  that 
FCUs  wishing  to  include  the  "business 
purposes"  language  in  their  bylaws  may 
do  so. 

Article  II,  Qualifications  for  Membership 

Sections  2  and  3.  These  provisions 
discuss  application  for  membership  and 
withdrawal  from  membership.  Four 
commenters  state  that  these  provisions 
are  operational  and  should  be  deleted. 
One  commenter  objects  to  the 
withdrawal  from  membership  provision 
on  the  basis  that  it  is  inconsistent  with 
the  Federal  Credit  Union  Act  which 
states  two  groimds  for  expulsion.  12 
U.S.C.  1764(a)  and  (b).  The  commenter 
fails  to  distinguish  between  withdrawal 
and  expulsion.  One  commenter  wants 
the  provision  expanded  to  include  the 
criteria  for  membership  in  the 
Chartering  Manual. 

Although  operational,  the  Board 
believes  that  including  these  provisions 
in  the  bylaws  offers  useful  guidance  to 
FCUs  and  their  members  without 
placing  any  additional  burdens  on  them. 

Section  5.  This  provision  was  deleted 
because  the  "once  a  member  always  a 
member"  policy  is  now  addressed  in  the 
Act.  12  U.S.C.  1759(e)(2).  Two 
commenters  suggest  that  the  bylaw  be 
retained  with  language  allowing  FCUs 
to  restrict  services  to  members  no  longer 
within  the  field  of  membership. 

The  Board  agrees  that  the  bylaws  are 
an  appropriate  place  for  this  provision 
to  be  included.  The  bylaw  will  repeat 
the  statutory  language  and  note  that 
FCUs  that  want  to  restrict  services 
should  state  the  restrictions  in  this 
bylaw  provision.  This  provision  is  now 
Article  n,  Section  4. 

Article  HI,  Shares  of  Members 

Sections  1  and  3.  One  commenter 
likes  the  proposal's  approach  (rf 
allowing  the  FCU  to  fill  in  the  par  value 
amount  of  a  share  and  the  time  frame  to 
complete  payment  of  one  share. 

Section  2.  One  commenter  suggests 
that  the  requir«n«it  that  the  "maximtun 
amount  of  shares  that  may  be  held  by 
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any  one  member  shall  be  estabUshed 
from  time  to  time  by  resolution  of  the 
board"  should  say  "may"  instead  of 
"shall."  The  commenter  notes  that  large 
FCUs  have  no  need  for  the  limitation. 
The  Act  requires  the  board  to  set  the 
maximum  amount  and  so,  this  provision 
must  remain.  12  U.S.C.  176lb(7). 

One  commenter  suggests  that  the 
requirement  that  both  owners  of  a  joint 
account  each  purchase  a  share  if  they 
both  want  to  be  a  member  should  be 
stated  in  the  bylaw.  The  Board  agrees 
that  the  bylaws  are  the  appropriate 
place  to  clarify  that  for  joint  account 
holders  to  both  be  members,  the  accoimt 
must  have  at  least  two  shares  in  it.  This 
provision  is  added  as  Section  7  of  this 
Article. 

Section  4.  This  section  permits 
transfer  from  one  member  to  another  by 
"a  written  instrument"  and  requires  the 
transfer  to  "carry  dividend  credits  with 
it."  Five  commenters  state  that  this 
provision  is  confusing  because 
membership  shares  generally  can't  be 
transferred.  The  intent  of  this  provision 
is  to  show  that  a  member  can  only 
transfer  shares  to  members  and  that  the 
shares  function  like  stock  in  a 
corporation. 

Some  commenters  note  that  the 
requirement  that  it  be  written  is 
outdated.  The  Board  agrees  and  is 
deleting  the  "written"  requirement. 

Section  5.  This  section  sets  forth  the 
requirements  for  withdrawing  shares 
from  a  member's  account.  Three 
commenters  note  that  several  of  these 
provisions  are  operational  and  should 
be  deleted.  One  of  the  commenters  notes 
that,  although  section  5(d)  allowing 
deceased  members'  accounts  to  remain 
open  for  a  period  of  four  years  is 
operational,  it  should  remain  because 
there  is  no  other  authority  for  it.  The 
Board  agrees  that  all  of  the  Section  5 
provisions  are  operational  but  they 
provide  useful  guidance  to  the  FCU  and 
notice  to  the  member  and  so,  the  Board 
will  retain  them. 

Two  commenters  suggest  that  the 
bylaws  include  a  provision  for  statutory 
liens  because  NCUA's  proposed  rule  on 
statutory  liens  references  a  bylaw  as 
authority  for  a  statutory  lien.  63  FR 
57943  (October  29, 1998).  The  bylaws 
do  contain  a  provision  for  statutory 
liens.  It  is  proposed  section  5(c)  which 
is  currently  Article  HI,  Section  5(d)  of 
the  FCU  Bylaws. 

Four  commenters  object  to  deleting 
Section  5(f).  This  provision  allows 
boards  to  impose  fees  for  excessive 
share  withdrawals.  Commenters  note 
that  although  the  Truth  in  Savings  Act 
(TISA)  requires  FCUs  to  disclose  fees  it 
does  not  authorize  fees.  The  Board 


agrees  and  will  reinstate  this  provision 
in  the  final  bylaws  as  Section  5(e). 

Article  fV,  Meetings  of  Members 

Section  1.  This  section  requires  the 
annual  meeting  to  be  held  within  100 
miles  of  the  office  of  the  credit  union. 
Four  commenters  suggest  adding  "any" 
before  office  to  allow  FCUs  greater 
flexibiUty.  The  Board  agrees  that  since 
the  intent  is  to  allow  FCUs  the 
maximum  flexibility  possible  that  "any" 
should  be  placed  before  office.  One 
commenter  suggests  that  the 
requirement  of  an  annual  meeting  be 
eliminated.  This  requirement  is 
statutory  and  cannot  be  eliminated.  12 
U.S.C.  1760. 

Section  2.  This  section  states  the  time 
frames  for  notice  of  annual  and  special 
meetings.  Under  the  current  bylaws, 
notice  of  the  annual  meeting  must  be 
given  at  least  7  days  prior  to  the  annual 
meeting.  The  proposal  changes  the  time 
to  at  least  30  days  but  not  more  than  75 
days.  Five  commenters  object  to  the 
change.  The  reasons  cited  were  that 
there  is  more  flexibility  with  7  days  and 
the  new  time  frame  may  require  an 
additional  mailing  which  would  be 
costly  because,  in  the  past,  the  notice 
was  sent  with  the  quarterly  statement. 
The  Board  believes  that  the  requirement 
of  at  least  30  days  notice  to  the  member 
is  not  an  undue  hardship  on  an  FCU 
and  that  the  notice  can  still  be  mailed 
with  the  quarterly  statement.  However. 
7  days  notice  could  be  an  undue 
hardship  on  the  membership  and  does 
not  facilitate  maximum  member 
participation  at  the  annual  meeting.  The 
notice  requirements  for  a  special 
meeting  are  still  only  7  days  because 
there  is  often  a  need  to  act  promptly 
when  scheduling  a  special  meeting. 
However,  that  same  need  is  not 
generally  associated  with  the  scheduling 
of  the  annual  meeting. 

Section  3.  This  section  states  the 
number  of  members  necessary  to  request 
a  special  meeting.  The  current  bylaws 
require  25  members  or  5%,  whichever  is 
greater,  not  to  exceed  200.  The  proposal 
only  changes  the  not-to-exceed  number 
itom.  200  to  500.  Three  commenters 
object  to  the  change.  It  is  unclear 
whether  the  commenters  imderstood  the 
change  since  one  said  a  percentage  is 
fairer  and  two  said  small  credit  unions 
are  penalized.  All  three  commenters 
ignored  the  fact  that  the  5%  limit  still 
exists.  The  Board  is  going  to  keep  the 
500  maximum.  The  intent  of  the 
increase  is  to  prevent  a  small  number  of 
members  in  a  very  large  credit  imion 
from  requesting  a  special  meeting  every 
time  they  don't  agree  with  management. 
The  increase  has  no  effect  on  a  small 
credit  union. 
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Section  4.  This  section  sets  forth  the 
order  of  business  at  the  annual  meeting. 
Two  commenters  suggest  moving  the 
elections  to  after  the  report  by  the 
supervisory  committee  and  one 
commenter  suggests  deleting  this 
provision  betause  it  is  operational.  The 
Board  agrees  that  this  provision  is 
operational,  but  rather  than  delete  the 
provision,  the  order  of  business  will  no 
longer  be  required,  but  rather  suggested, 
with  the  requirement  that,  whatever 
order  of  business  an  FCU  chooses,  it 
must  comply  with  "Robert's  Rules  of 
Order." 

One  commenter  suggests  that  proxy 
voting  be  allowed.  This  is  prohibited  by 
theAct.  12U.S.C.  1760. 

Article  V,  Elections 

The  proposal  lists  four  election 
options:  (1)  In  person  elections  with 
nominating  committee  and  nominations 
from  floor;  (2)  In  person  elections  with 
nominating  committee  and  nominations 
by  petition;  (3)  Ballot  boxes  or  voting 
machines  with  nominating  committee 
and  nominations  by  petition;  and  (4) 
Electronic  device  or  mail  ballot  with 
nominating  committee  and  nominations 
by  petition.  One  commenter  suggests  a 
fifth  option  that  would  allow  an 
individual  to  place  himself  on  the  ballot 
in  lieu  of  nominations  from  the  floor  or 
nomination  by  petition.  The  Board 
rejects  this  suggestion  because  it  is 
contrary  to  standard  business  practice. 
One  commenter  likes  the  four  options 
and  the  guidance  they  offer. 

Two  commenters  suggest  nominations 
from  the  floor  be  deleted  because  they're 
archaic  and  one  of  those  commenters 
also  suggests  that  nominations  by 
petition  be  deleted.  The  Board 
recognizes  that  very  few  FCUs  still  have 
nominations  from  the  floor  but  sees  no 
reason  to  preclude  FCUs  from 
conducting  their  elections  in  that 
manner  if  they  choose  to. 

One  commenter  opposes  FCUs 
checking  a  box  to  select  their  voting 
method.  The  conunenter  is  concerned 
that  an  FCU  may  forget  to  check  a  box 
or  check  too  many  boxes.  The 
commenter  suggests  that  all  FCUs 
reprint  the  bylaws  with  only  the  method 
selected  printed.  The  Board  believes 
that  FCUs  will  take  the  responsibility  of 
selecting  their  bylaws  seriously  and  will 
follow  the  appropriate  instructions. 
Therefore,  FCUs  have  the  option  of 
adopting  their  bylaws  by  checking  the 
appropriate  boxes  or  reprinting  the 
bylaws  with  only  the  provisions  that 
apply  to  them. 

Two  commenters  note  that  the  revised 
bylaws  allow  a  combined  ballot  and 
identiflcation  form  but  require  the  ballot 
and  identification  form  to  be  kept  in 


separate  places.  The  commenters  are 
correct  that  these  provisions  are 
inconsistent  and  so,  the  requirement 
that  the  ballot  and  identification  form  be 
kept  in  separate  places  has  been  deleted. 

One  commenter  objects  to  the 
requirement  for  prepaid  postage  with 
the  mail  and  absentee  ballots.  The  Board 
has  required  this  in  the  past  and  will 
continue  to  require  it.  The  rationale 
behind  the  requirement  is  to  elicit  as 
large  of  a  response  as  possible.  In 
addition,  depending  on  the  type  of 
postage,  an  FCU  is  often  not  required  to 
pay  if  the  prepaid  envelope  is  not 
returned. 

One  commenter  objects  to  the 
requirement  that  electronic  ballots  be 
received  5  calendar  days  prior  to  the 
meeting  because  other  ballots  are  not 
handled  in  the  same  manner.  The 
commenter  is  wrong.  Mail  and  absentee 
ballots  have  the  same  requirements. 
This  enables  the  FCU  to  tally  the  votes 
prior  to  the  annual  meeting  when  the 
results  are  announced. 

Section  3.  Two  commenters  suggest 
deleting  the  order  of  nominations 
because  they  are  operational.  The  Board 
agrees,  but  rather  than  delete  the  order 
because  it  provides  guidance  to  some 
FCUs,  it  has  replaced  "shall"  with 
"may." 

Two  conunenters  suggest  adding  to 
the  nominating  committee's 
responsibilities  the  duty  to  determine 
that  the  nominees  meet  the  criteria  for 
the  position.  The  Board  does  not  agree 
that  this  requirement  should  be  part  of 
the  FCU  Bylaws  but  rather,  the  board  of 
directors  in  its  discretion  could  make 
that  a  responsibility  of  the  nominating 
committee. 

Article  VI,  Board  of  Directors 

Section  2.  The  proposal  allows  an 
FCU  to  limit  the  number  of  directors 
and  their  immediate  family  members 
that  can  be  paid  employees  of  the  FCU 
to  0, 1  or  2.  The  current  bylaws  place 
no  limits  and  the  standard  amendments 
allow  an  FCU  to  select  smy  number. 
Two  commenters  object  to  the  two 
limitation.  They  suggest  the  nimiber  be 
left  to  the  discretion  of  the  FCU.  Two 
other  commenters  suggest  NCUA 
prohibit  any  director  or  their  immediate 
family  member  from  being  a  paid 
employee.  Although  the  Board  would 
prefer  to  see  an  FCU  limit  the  number 
of  directors  and  immediate  family 
members  that  can  be  paid  employees  of 
the  FCU,  the  Board  agrees  wiUi  the 
commenters  that  the  ultimate  decision 
should  be  made  by  the  board  of 
directors.  The  final  bylaws  allow  the 
FCU  to  select  the  nimiber  of  paid 
employees  that  may  serve  on  the  board 
or  are  relatives  of  board  members  but 


retain  the  limitation  in  the  proposal  that 
it  is  not  a  majority  of  the  board. 

Section  4.  This  provision  directs  the 
board  to  fill  any  vacancies  on  the  board, 
credit  conunittee  or  supervisory 
committee  "within  a  reasonable  time." 
Four  conunenters  object  to  "within  a 
reasonable  time."  Some  suggestions 
were  to  define  "reasonable  time,"  put  a 
time  certain  in  the  bylaw  or  leave  it  to 
the  board's  discretion. 

The  final  bylaw  will  maintain  the 
"within  a  reasonable  time  requirement." 
This  provision  allows  the  board  the 
flexibility  to  deal  with  different 
situations  and  determine  what  is 
reasonable  under  the  circumstances. 

Section  5.  This  section  requires  one 
face-to-face  board  meeting  a  quarter.  Six 
commenters  object  to  this  requirement 
and  two  commenters  noted  their 
approval.  The  objectors  state  that  NCUA 
should  allow  the  board  to  determine 
how  it  wishes  to  conduct  its  meetings. 
The  Board  agrees  that  NCUA  should  not 
dictate  how  a  board  conducts  its 
meetings.  However,  the  Board  does 
believe  that  it  is  important  for  a  board 
to  have  personal  interaction  at  least 
once  a  year,  and  so,  will  require  one 
face-to-face  meeting  a  year.  The  only 
requirement  for  the  annual  face-to-face 
meeting  is  that  a  quorum  be  physically 
present.  Board  members  not  necessary 
to  obtain  a  quorum,  who  wish  to 
participate,  may  do  so  by  one  of  the 
other  approved  methods. 

Two  commenters  suggest  that  the 
bylaws  allow  telephone  and  notation 
voting.  The  revised  bylaws  allow  audio 
teleconference  meetings  which  is  the 
same  as  telephone  voting. 

Section  etc).  One  commenter  suggests 
that  this  provision  be  clarified  to  state 
that  the  board  is  required  to  charge  off 
imcoUectible  loans.  The  Board  believes 
this  bylaw  is  self  explanatory  and  does 
not  need  further  clarification. 

Section  8.  This  section  addresses 
removal  of  directors  and  credit 
committee  members  for  missing  3 
consecutive  meetings  or  4  meetings  in  a 
calendar  year.  One  commenter  suggests 
adding  "unexcused"  before  meeting. 
This  is  not  necessary  because  the  bylaw 
does  not  require  removal,  but  says  the 
board  may  remove. 


Article  Vn,  Board  Officers,  Management 
Officials  and  Executive  Committee 

Section  3.  This  section  provides  that 
the  chair  presides  at  all  meetings  of  the 
board  imless  suspended  by  the 
supervisory  committee.  The  commenter 
suggests  a  2/3  majority  of  the  board  also 
have  the  power  to  suspend  the  chair. 
The  Board  does  not  agree.  There  is  no 
authority  for  the  board  to  suspend  the 
chair.  There  is  statutory  authority  for 


the  supervisory  committee  to  suspend 
any  board  member.  12  U.S.C.  1761d. 

Section  4.  This  section  states  that  the 
board  must  approve  all  individuals  who 
are  authorized  to  sign  notes,  checks, 
drafts  and  other  orders  of  disbursement. 
The  commenter  suggests  that  the  board 
have  the  authority  to  delegate  approval 
authority  to  the  Chief  Executive  Officer. 
The  Board  believes  that  this  function 
should  remain  within  the  purview  of 
the  board  of  directors. 

Section  6.  One  commenter  objects  to 
the  use  of  the  term  "general  manager." 
The  commenter  suggested  a  more 
modem  term  such  as,  CEO  or  president. 
The  Addendum  to  this  Article  of  the 
bylaws  allows  an  FCU  to  determine  the 
title  and  rank  of  each  management 
official  and  to  use  those  titles 
throughout  its  bylaws.  There  is  no  need 
to  modify  this  provision. 

Section  6(c).  This  section  requires  the 
FCU  to  post  in  its  office  in  a 
conspicuous  place  the  FCU's  monthly 
financial  statement.  Two  commenters 
object  to  this  requirement.  One  said  it 
should  be  deleted  because  it's 
operational  and  the  other  suggested  that 
the  FCU  may  want  to  post  it  on  the 
Internet.  An  FCU  may,  in  addition  to 
posting  the  monthly  financial  statement 
in  its  office,  post  it  on  the  Internet  but 
because  not  everyone  has  access  to  the 
Internet,  the  Board  is  going  to  keep  the 
requirement  of  posting  in  the  FCU's 
offices.  One  commenter  likes  the 
increase  from  7  to  20  days  to  prepare  the 
financial  statement. 

Section  6(f).  One  commenter 
recommends  changing  the  language  in 
this  section  that  authorizes  the  board  to 
"employ"  to  "the  board  may  designate, 
appoint  or  elect"  The  Board  prefers  the 
term  "employ"  to  the  suggested 
language  and  notes  that  the  bylaw 
authorizes  the  financial  officer  and  not 
the  board  as  stated  by  the  commenter. 

One  commenter  suggests  adding  a 
provision  that  authorizes  the  board  to 
appoint  a  committee  of  not  less  than  3 
directors  to  serve  at  its  pleasure.  This 
addition  is  not  necessary  because 
section  10  of  this  Article  allows  the 
board  to  appoint  an  executive 
committee  that  serves  the  same  function 
as  the  commenter  has  suggested. 

One  commenter  commends  NCUA  for 
allowing  FCUs  to  determine  the  title 
and  rank  of  each  board  officer  and 
management  official. 

Article  VZZ7.  Option  1  Credit  Conmiittee 
or  Option  2  Loan  Officers  (No  Credit 
Committee) 

Option  1,  Section  8  and  Option  2, 
Section  4.  These  sections  require 
preference  be  given  to  smaller  loans  if 
all  other  factors  are  nearly  equal.  Two 
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commenters  object  to  this  provision 
because  FCUs  should  be  able  to  make 
this  decision  on  a  case-by-case  basis. 
Although,  there  is  no  specific  statute  or 
regulation  requiring  a  preference  for 
small  loans,  one  of  the  purposes  of  an 
FCU  is  "creating  a  source  of  credit  for 
provident  or  productive  purposes."  12 
U.S.C.  1752(1).  Because  this  provision 
enables  small  credit  unions  to  serve 
more  members,  the  Board  is  retaining  it, 
but  changing  the  language  from  "will" 
to  "should"  in  recognition  that  it  is 
volimtary. 

Option  1,  Section  6  and  Option  2, 
Section  2.  Two  commenters  object  to  the 
requirement  that  the  credit  committee 
and  loan  officers  "endeavor  diligently  to 
assist  applicants  in  solving  their 
financial  problems."  Commenters  state 
that  the  requirement  sets  a  standard  that 
is  difficult  to  quantify  or  achieve  and 
unnecessary  and  out  of  place  in  the 
bylaws.  Recognizing  that  one  of  the 
purposes  of  an  FCU  is  to  promote  thrift 
among  its  members,  the  Board  is 
retaining  this  provision  but  changing 
the  language  from  "will"  to  "should"  in 
recognition  that  it  is  voluntary.  12     - 
U.S.C.  1752(1). 

Article  DC,  Supervisory  Committee 

Section  1 .  This  provision  states  that 
the  supervisory  conmiittee  shall  consist 
of  not  less  than  3  nor  more  than  the 
maximum  niunber  permitted  by  the  Act. 
One  commenter  suggests  that  it  say  "5" 
since  that's  the  maximum  number 
permitted  by  the  Act.  The  Board  agrees 
and  has  changed  the  language  in  the 
bylaw  to  "5." 

Section  4.  This  section  requires  the 
supervisory  committee  to  verify  the 
accounts  of  all  members.  One 
commenter  suggests  it  require  the 
supervisory  committee  to  "cause  the 
verification."  The  Board  agrees  and  has 
modified  the  language  so  that  it  is 
consistent  with  the  Act.  12  U.S.C. 
176 Id.  In  addition,  the  commenter 
suggested  "all  accounts"  may  be 
imnecessary  and  that  a  "representative 
sampling"  may  be  more  appropriate. 

Since  NCUA's  regulations  set  forth 
the  specific  requirements  for  the 
supervisory  conunittee  audit  and 
verification,  they  do  not  need  to  be 
repeated  in  the  bylaws.  12  CFR  701.12. 

Section  5.  One  commenter  objects  to 
the  requirement  that  the  supervisory 
committee  call  a  special  meeting  to  vote 
on  the  removal  of  a  suspended  director. 
This  requirement  is  statutory.  12  U.S.C. 
1761d. 

One  commenter  suggests  holding 
supervisory  "committee  members  to  the 
same  attendance  requirements  as 
directors  and  credit  committee 
members.  Unlike  the  board  of  directors 


and  credit  committee,  there  is  no 
requirement  that  the  supervisory 
committee  hold  monthly  meetings  and 
so,  the  same  attendance  requirements 
are  not  appropriate. 

Article  XI,  Loans  and  Lines  of  Credit  to 
Members 

Section  1 .  The  proposal  tracks  the 
current  FCU  bylaws  and  requires  that  a 
loan  to  a  nonnatural  person  be  either 
share  secured  or  personally  guaranteed. 
Fourteen  commenters  object  to  this 
requirement.  The  commenters  note  that 
loans  to  nonnatural  persons  are 
currently  covered  in  the  business  loan 
regulation  and  that  there  is  no  need  or 
justification  for  additional  requirements 
in  the  bylaw.  The  commenters  note  that 
because  of  this  bylaw  federally-insured 
state-chartered  credit  unions  have  an 
unfair  advantage  over  FCUs  in  this  area. 

The  Board  agrees  that  because  the 
requirements  for  loans  to  noimatural 
persons  are  set  forth  in  NCUA's 
regulations  there  is  no  justification  for 
placing  additional  requirements  for 
these  loans  in  the  bylaws.  12  CFR  part 
723.  This  provision  is  deleted  irom  the 
final  bylaws. 

Section  2.  Five  commenters  state  that 
this  section  should  be  eliminated 
because  it  repeats  the  requirement  in 
section  1  that  the  credit  union  follow  all 
applicable  law  and  regulations.  The 
Board  agrees  and  has  deleted  this 
provision. 

Section  3.  This  section  requires 
members  to  pay  a  late  charge  as 
determined  by  the  board.  Chie 
commenter  suggests  that  it  be  deleted. 
The  Act  requires  this  section  to  be  in  the 
bylaws.  12  U.S.C.  1757(10). 

Article  XM,  Deposit  of  Funds 

Two  commenters  object  to  including 
this  provision  in  the  bylaws  because  it's 
operational.  One  commenter  approves 
of  this  provision  because  it  grants  an 
FCU  the  discretion  to  select  the  number 
of  days  within  which  to  make  its 
deposits.  Although  this  provision  is 
operational,  the  Board  believes  it  is 
helpful  for  smaller  credit  unions  and  so, 
it  will  remain. 

Article  XV,  Minors 

This  provision  states  that  shares  may 
be  issued  in  the  name  of  a  minor.  One 
commenter  states  that  it  should  be 
deleted  because  it's  already  in  the  Act. 
12  U.S.C.  1765.  The  Board'thinks  this 
provision  is  important  and  should  be 
repeated  in  the  bylaws. 

Article  XVI.  Definitions 

Four  commenters  suggest  that  the 
definitions  be  moved  to  the  front 
because  it's  more  user  friendly.  The 
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Board  agrees  that  the  definitions  should 
not  be  in  the  middle  of  the  bylaws,  but 
rather  than  place  them  in  the  front 
where  they  are  a  distraction  to  the 
reader,  the  Board  has  placed  them  at  the 
end  for  easy  reference. 

Section  Iff).  One  commenter  suggests 
that  "applicable  law  and  regulations" 
also  include  "state  law."  The  Board 
agrees  and  has  changed  the  definition  to 
include  "state  law." 

Aiticle  XVn,  General 

Section  2.  This  provision  states  the  _ 
requirements  for  officers,  directors, 
committee  members  and  employees  of 
the  FCU  to  keep  member  transactions 
confidential,  llje  provision  lists  some 
specific  exceptions  to  the 
confidentiality  requirements.  Seven 
commenters  object  to  this  provision  as 
it's  currently  drafted.  It  should  be  noted 
that  Congress  is  currently  considering 
financial  reform  legislation  that  will 
require  NCUA  and  the  other  financial 
institution  regulators  to  issue 
regulations  governing  release  of 
financial  information.  The  commenters 
suggest  that  rather  than  list  specific 
exceptions  that  may  become  outdated  in 
light  of  the  changing  law  in  this  area  or 
may  not  include  all  permissible 
exceptions,  the  bylaw  should  prohibit 
disclosure  except  when  permitted  by 
state  or  federal  law.  The  Board  agrees 
and  has  modified  the  bylaw 
accordingly. 

Section  3.  This  provision  states  the 
authority  of  the  members  to  remove 
officers,  committee  members  and 
directors.  Several  commenters  like  the 
deletion  of  the  authority  of  members  to 
remove  employees.  Four  commenters 
suggest  that  the  bylaws  either  delete  the 
authority  of  members  to  remove  officers 
or  define  the  term  "officer."  The  Board 
agrees  that  the  term  "officer"  should  be 
deleted. 

Two  commenters  suggest  that  a  higher 
nimiber  than  15  be  required  for  a 
quorum  at  a  special  meeting  to  remove 
officers  and  directors.  The  Board 
believes  that  the  number  required  for  a 
quorum  for  a  meeting  of  the  members 
should  be  consistent  throughout  the 
bylaws  and  has  retained  15. 

Section  7.  One  commenter  suggests 
eliminating  the  requirement  that 
members  keep  the  FCU  informed  of 
their  ciurent  address.  The  Board 
believes  that  the  bylaws  are  an 
appropriate  place  for  this  requirement. 

Section  8.  One  commenter  suggests 
using  the  indemnification  language  &t>m 
the  Ohio  indemnification  statute.  The 
proposal  allows  an  FCU  to  indemnify  to 
the  extent  allowed  by  state  law  or  the 
Model  Business  Corporation  Act.  The 


Board  sees  no  reason  to  limit  an  FCU  to 
one  state's  law. 

Miscellaneous 

Two  commenters  suggest  that  the 
bylaws  be  redrafted  to  remove  all  gender 
specific  references.  The  Board  agrees 
and  has  made  the  appropriate  changes 
throughout  the  bylaws. 

Two  commenters  suggest  that  the 
bylaws  contain  the  requirement  that  an 
FCU's  organijMtion  certificate  and  field 
of  membership  amendments  be  an 
appendix  to  the  bylaws.  Although 
Article  XVII,  Section  5  of  the  proposal 
requires  that  the  FCU  keep  these 
documents  in  a  place  of  safekeeping,  the 
Board  agrees  that  these  documents 
should  be  kept  with  the  bylaws.  Section 
5  is  revised  to  include  this  requirement. 

Six  commenters  suggest  that  the 
definitions  of  "inmiediate  family 
member"  and  "household"  be  included 
in  the  bylaws.  The  commenters  note 
that  this  is  particiUarly  important  for 
FCUs  that  choose  to  have  more 
restrictive  definitions  than  those  in  the 
regulation.  The  Board  agrees  and  has 
added  these  terms  to  the  definition 
section  of  the  bylaws. 

FCUs  Adopting  Revised  Bylaws 

There  is  some  confusion  about 
whether  the  revised  bylaws  will  be 
mandatory.  Although  the  proposal 
stated  that  "[b]ecause  of  the 
overwhelming  opposition  to  this 
requirement,  FCUs  although  strongly 
encouraged  to  adopt  the  revised  bylaws, 
are  not  required  to  do  so  and  may 
continue  to  use  their  previously 
approved  bylaws,"  a  few  commenters 
objected  to  the  revised  bylaws  being 
mandatory.  64  FR  at  187.  The  Board 
reiterates  that  the  revised  FCU  Bylaws 
are  not  mandatory. 

An  issue  that  has  not  been  addressed 
is  whether  FCUs  will  be  allowed  to 
adopt  just  part  of  the  revised  bylaws. 
This  is  particularly  important  for  FCUs 
that  have  nonstandard  amendments  that 
are  not  addressed  in  the  revised  bylaws. 
The  Board,  in  an  effort  to  achieve 
maximum  participation  by  FCUs,  will 
allow  them  to  adopt  portions  of  the 
revised  bylaws,  if  an  FCU  finds  that 
adoption  of  the  entire  revised  bylaws  is 
impracticable.  The  Board  cautions  FCUs 
adopting  only  a  portion  of  the  revised 
bylaws  to  use  extreme  care  because  they 
run  the  risk  of  having  inconsistent  or 
conflicting  bylaw  provisions. 

In  addition,  although  the  Act  requires 
FCUs  to  use  the  bylaws  published  by 
NCUA,  FCUs  wiU  continue  to  have  the 
flexibiUty  to  request  a  nonstandard 
bylaw  amendment  if  the  need  arises.  12 
U.S.C.  1758. 


Final  Bylaws 

The  final  bylaws  are  identical  to  the 
proposed  bylaws  unless  noted  above  in 
the  summary  of  comments.  They  will  be 
published  as  a  manual  entitled  Federal 
Credit  Union  Bylaws.  The  document 
will  contain  an  index  that  will  make  it 
easier  to  use  than  the  current  bylaws 
that  only  have  an  index  for  the  FCU 
Bylaws  and  not  the  Standard 
Amendments. 

By  the  National  Credit  Union 
Administration  Board  on  October  6, 1999. 

Becky  Baker, 

Secretary  of  the  Board. 

Bylaws 

Federal  Credit  Union,  fchaiter  No. 

(A  cOTporation  chartered 

under  the  laws  of  the  United  States) 

Article  I.  Name — Purposes 

Section  1.  The  name  of  this  credit 
union  is  as  stated  in  section  1  of  the 
charter  (approved  organization 
certificate)  of  this  credit  imion. 

Section  2.  The  purpose  of  this  credit 
imion  is  to  promote  thrift  among  its 
members  by  affording  them  an 
opportunity  to  accumulate  their  savings 
and  to  create  for  them  a  source  of  credit 
for  provident  or  productive  purposes. 
The  credit  union  may  add  business  as 
one  of  its  purposes  by  placing  a  comma 
after  "provident"  and  inserting 
"business." 

Article  II.  Qualifications  for 
Membership 

Section  1.  The  field  of  membership  of 
this  credit  imion  is  limited  to  that  stated 
in  section  5  of  its  charter. 

Section  2.  Applications  for 
membership  from  persons  eligible  for 
membership  imder  section  5  of  the 
charter  must  be  signed  by  the  applicant 
on  forms  approved  by  the  board.  Upon 
approval  of  an  application  by  a  majority 
of  the  directors,  or  a  majority  of  the 
members  of  a  duly  authorized  executive 
committee  or  by  a  membership  officer, 
and  upon  subscription  to  at  least  one 
share  of  this  credit  union  and  the 
payment  of  the  initial  installment,  and 
the  pajrment  of  a  uniform  entrance  fee 
if  required  by  the  board,  the  applicant 
is  admitted  to  membership.  If  a 
membership  application  is  denied,  the 
reasons  must  be  furnished  in  writing  to 
the  {>erson  whose  application  is  denied, 
upon  written  request. 

Section  3.  A  member  who  withdraws 
all  shareholdings  or  fails  to  comply  with 
the  time  requirements  in  article  IQ, 
section  3,  ceases  to  be  a  member.  By 
resolution,  the  board  may  require 
persons  readmitted  to  membership  to 
pay  another  entrance  fee. 
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Section  4.  Once  a  member  becomes  a 
member  that  person  may  remain  a 
member  until  the  person  or  organization 
chooses  to  withdraw  or  is  expelled  in 
accordance  with  the  Act.  A  credit  union 
that  wishes  to  restrict  services  to 
members  no  longer  within  the  field  of 
membership  should  specify  the 
restrictions  in  this  section. 
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Article  in.  Shares  of  Members 

Section  1.  The  par  value  of  each  share 

will  be  $ .  Subscription  to  shares 

are  payable  at  the  time  of  subscription, 

or  in  installments  of  at  least  $ per 

month. 

Section  2.  The  maximum  amount  of 
shares  that  may  be  held  by  any  one 
member  will  be  established  from  time  to 
time  by  resolution  of  the  board. 

Section  3.  A  member  who  fails  to 
complete  pa5mient  of  one  share  within 

of  admission  to  membership,  or 

within from  the  increase  in  the 

par  value  of  shares,  or  a  member  who 
reduces  the  share  balance  below  the  par 
value  of  one  share  and  does  not  increase 
the  balance  to  at  least  the  par  value  of 

one  share  within of  the  reduction 

may  be  terminated  frtim  membership. 

Section  4.  Shares  may  only  be 
transferred  from  one  member  to  another 
by  an  instrument  in  a  form  as  the  board 
may  prescribe.  Such  transfer  will  carry 
dividend  credits  with  it. 

Section  5.  Money  paid  in  on  shares  or 
installments  of  shares  may  be 
withdrawn  as  provided  in  these  bylaws 
or  regulation  on  any  day  when  payment 
on  shares  may  be  made:  provided, 
however,  that 

(a)  The  board  has  the  right,  at  any 
time,  to  require  members  to  give,  in 
writing,  not  more  than  60  days  notice  of 
intention  to  withdraw  the  whole  or  any 
part  of  the  amoimts  paid  in  by  them. 

(b)  The  board  may  determine  that,  if 
shares  are  paid  in  under  an  accumulated 
payroll  deduction  plan  as  prescribed  in 
the  Accoimting  Manual  for  Federal 
Credit  Unions,  they  may  not  be 
withdrawn  imtil  credited  to  members' 
accounts. 

(c)  No  member  may  withdraw  any 
shareholdings  below  the  amount  of  the 
member's  primary  or  contingent  liability 
to  the  credit  union  if  the  member  is 
delinquent  as  a  borrower,  or  if 
borrowers  for  whom  the  member  is 
comaker,  endorser,  or  guarantor  are 
delinquent,  without  the  written 
approval  of  the  credit  committee  or  loan 
officer;  except  that  shares  issued  in  an 
irrevocable  trust  as  provided  in  section 
6  of  this  article  are  not  subject  to 
restrictions  upon  withdrawal  except  as 
stated  in  the  trust  agreement. 

(d)  The  share  account  of  a  deceased 
member  (other  than  one  held  in  joint 


tenancy  with  another  member)  may  be 
continued  imtil  the  close  of  the 
dividend  period  in  which  the 
administration  of  the  deceased's  estate 
is  completed,  but  not  to  exceed  a  period 
of  4  years. 

(e)  The  board  will  have  the  right,  at 
any  time,  to  impose  a  fee  for  excessive 
share  withdrawals  from  regular  share 
accoimts.  The  number  of  withdrawals 
not  subject  to  a  fee  and  the  amoimt  of 
the  fee  will  be  established  by  board 
resolution  and  will  be  subject  to 
regulations  appUcable  to  the  advertising 
and  disclosure  of  terms  and  conditions 
on  member  accoimts. 

Section  6.  Shares  may  be  issued  in  a 
revocable  or  irrevocable  trust,  subject  to 
the  following:  When  shares  are  issued  in 
a  revocable  trust,  the  settlor  must  be  a 
member  of  this  credit  union  in  his  own 
right.  When  shares  are  issued  in  an 
irrevocable  trust,  either  the  settlor  or  the 
beneficiary  must  be  a  member  of  this 
credit  imion.  The  name  of  the 
beneficiary  must  be  stated  in  both  a 
revocable  and  irrevocable  trust.  For 
purposes  of  this  section,  shares  issued 
pursuant  to  a  pension  plan  authorized 
by  the  rules  and  regulations  will  be 
treated  as  an  irrevocable  trust  imless 
otherwise  indicated  in  the  rules  and 
regidations. 

Section  7.  Owners  of  a  joint  account 
may  both  be  members  of  the  credit 
union  without  opening  separate 
accounts.  For  joint  membership,  both 
ovkmers  are  required  to  fulfill  all  of  the 
membership  requirements  including 
each  member  purchasing  and 
maintaining  at  least  one  share  in  the 
account. 

Article  IV.  Meetings  of  Members 

Section  1.  The  annual  meeting  of  the 
members  must  be  held  within  the 
period  authorized  in  the  Act,  in  the 
coimty  in  which  any  office  of  the  credit 
union  is  located  or  within  a  radius  of 
100  miles  of  such  office,  at  the  time  and 
place  as  the  board  determines  and 
annoimces  in  the  notice  of  the  annual 
meeting. 

Section  2.  At  least  30  but  no  more 
than  75  days  before  the  date  of  any 
annual  meeting  or  at  least  7  days  before 
the  date  of  any  special  meeting  of  the 
members,  the  secretary  must  give 
written  notice  to  each  member  by  in 
person  delivery,  or  by  mailing  the 
written  notice  to  each  member  atthe 
address  that  appears  on  the  records  of 
this  credit  imion.  Notice  of  the  annual 
meeting  may  be  given  by  posting  the 
notice  in  a  conspicuous  place  in  the 
office  of  this  credit  imion  where  it  may 
be  read  by  the  members,  at  least  30  days 
prior  to  such  meeting,  if  the  aimual 
meeting  is  to  be  held  diuing  the  same 


month  as  that  of  the  previous  aimual 
meeting  and  if  this  credit  union 
maintains  an  office  that  is  readily 
accessible  to  members  where  regular 
business  hours  are  maintained.  Any 
meeting  of  the  members,  whether 
annual  or  special,  may  be  held  without 
prior  notice,  at  any  place  or  time,  if  all 
the  members  entitled  to  vote,  who  are 
not  present  at  the  meeting,  waive  notice 
in  writing,  before,  during,  or  after  the 
meeting. 

Notice  of  any  special  meeting  must 
state  the  purpose  for  which  it  is  to  be 
held,  and  no  business  other  than  that 
related  to  this  purpose  may  be 
transacted  at  the  meeting. 

Section  3.  Special  meetings  of  the 
members  may  be  called  by  the  chair  or 
the  board  of  directors  upon  a  majority 
vote,  or  by  the  supervisory  committee  as 
provided  in  these  bylaws,  and  may  be 
held  at  any  location  permitted  for  the 
aimual  meeting.  A  special  meeting  must 
be  called  by  the  chair  within  30  days  of 
the  receipt  of  a  written  request  of  25 
members  or  5%  of  the  members  as  of  the 
date  of  the  request,  whichever  number 
is  larger.  However,  a  request  of  no  more 
than  500  members  may  be  required  for 
such  meeting.  The  notice  of  a  special 
meeting  must  be  given  as  provided  in 
section  2  of  this  article. 

Section  4.  The  suggested  order  of 
business  at  annual  meetings  of  members 
is — 

(a)  Ascertainment  that  a  quorum  is 
present. 

(b)  Reading  and  approval  or 
correction  of  the  minutes  of  the  last 
meeting. 

(c)  Report  of  directors,  if  there  is  one. 

(d)  Report  of  the  financial  officer  or 
the  chief  management  official. 

(e)  Report  of  the  credit  committee,  if 
there  is  one. 

(f)  Report  of  the  supervisory 
committee. 

(g)  Unfinished  business. 

(h)  New  business  other  than  elections. 

(i)  Elections. 

(j)  Adjournment. 

The  order  of  business  must  comply 
with  "Robert's  Rules  of  Order." 

Section  5.  Except  as  otherwise 
provided,  15  members  constitute  a 
quorum  at  annual  or  special  meetings.  If 
no  quorum  is  present,  an  adjournment 
may  be  taken  to  a  date  not  fewer  than 
7  nor  more  than  14  days  thereafter.  The 
members  present  at  any  such  adjourned 
meeting  will  constitute  a  quorum, 
regardless  of  the  number  of  members 
present.  The  same  notice  must  be  given 
for  the  adjourned  meeting  as  is 
prescribed  in  section  2  of  this  article  for 
the  original  meeting,  except  that  such 
notice  must  be  given  not  fewer  than  5 
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days  previous  to  the  date  of  the  meeting 
as  fixed  in  the  adjournment. 

Article  V.  Elections 

The  Credit  Union  must  select  one  of 
the  four  voting  options.  This  may  be 
done  by  printing  the  credit  union's 
bylaws  with  the  option  selected  or 
retaining  this  copy  and  checking  the 
box  of  the  option  selected. 

D  Option  Al — In-Person  Elections; 
Nominating  Committee  and 
Nominations  From  Floor 

Section  1.  At  least  30  days  prior  to 
each  anniifll  meeting,  the  diair  will 
appoint  a  nominating  committee  of  not 
fewer  than  three  members.  It  is  the  duty 
of  the  nominating  committee  to 
nominate  at  least  one  member  for  each 
vacancy,  including  any  unexpired  term 
vacancy,  for  which  elections  are  being 
held,  and  to  determine  that  the  members 
nominated  are  agreeable  to  the  placing 
of  their  names  in  nomination  and  will 
accept  office  if  elected. 

Section  2.  After  the  nominations  of 
the  nominating  committee  have  been 
placed  before  Uie  members,  the  chair 
calls  for  nominations  from  the  floor. 
When  nominations  are  closed,  tellers 
are  appointed  by  the  chair,  ballots  are 
distributed,  the  vote  is  taken  and  tallied 
by  the  tellers,  and  the  results 
announced.  All  elections  are 
determined  by  plurality  vote  and  will  be 
by  ballot  except  where  there  is  only  one 
nominee  for  the  office. 

D  Option  A2 — In-Person  Elections; 
Nominating  Committee  and 
Nominations  by  Petition 

Section  1.  At  least  120  days  prior  to 
each  annual  meeting  the  chair  will 
appoint  a  nominating  committee  of  not 
fewer  than  three  members.  It  is  the  duty 
of  the  nominating  committee  to 
nominate  at  least  one  member  for  each 
vacancy,  including  any  unexpired  term 
vacancy,  for  which  elections  are  being 
held,  and  to  determine  that  the  members 
nominated  are  agreeable  to  the  placing 
of  their  names  in  nomination  and  will 
accept  office  if  elected.  The  nominating 
committee  files  its  nominations  with  the 
secretary  of  the  credit  union  at  least  90 
days  prior  to  the  annual  meeting,  and 
the  secretary  notifies  in  writing  all 
members  eligible  to  vote  at  least  75  days 
prior  to  the  annual  meeting  that 
nominations  for  vacancies  may  also  be 
made  by  petition  signed  by  1%  of  the 
members  with  a  minimum  of  20  and  a 
maximimi  of  500. 

The  written  notice  must  indicate  that 
the  election  will  not  be  conducted  by 
ballot  and  there  will  be  no  nominations 
from  the  floor  when  there  is  only  one 
nominee  for  each  position  to  be  filled. 


A  brief  statement  of  qualifications  and 
biographical  data  in  a  form  approved  by 
the  board  of  directors  will  be  included 
for  each  nominee  submitted  by  the 
nominating  committee  with  the  written 
notice  to  all  eligible  members.  Each 
nominee  by  petition  must  submit  a 
similar  statement  of  qualifications  and 
biographical  data  with  the  petition.  The 
written  notice  must  state  the  closing 
date  for  receiving  nominations  by 
petition.  In  all  cases,  the  period  for 
receiving  nominations  by  petition  must 
extend  at  least  30  days  from  the  date 
that  the  petition  requirement  and  the 
list  of  nominating  committee's 
nominees  are  mailed  to  all  members.  To 
be  effective,  such  nominations  must  be 
accompanied  by  a  signed  certificate 
fit)m  the  nominee  or  nominees  stating 
that  they  are  agreeable  to  nomination 
and  will  serve  if  elected  to  office.  Such 
nominations  must  be  filed  with  the 
secretary  of  the  credit  imion  at  least  40 
days  prior  to  the  annual  meeting  and  the 
secretary  will  ensure  that  nominations 
by  petition  along  with  those  of  the 
nominating  conmiittee  are  posted  in  a 
conspicuous  place  in  each  credit  union 
office  at  least  35  days  prior  to  the 
annual  meeting. 

Section  2.  All  persons  nominated  by 
either  the  nominating  committee  or  by 
petition  must  be  placed  before  the 
members.  When  nominations  are  closed, 
tellers  are  appointed  by  the  chair, 
ballots  are  distributed,  the  vote  is  taken 
and  tallied  by  the  tellers,  and  the  results 
announced.  All  elections  are 
determined  by  plurality  vote  and  will  be 
by  ballot  except  where  there  is  only  one 
nominee  for  each  position  to  be  filled. 

Nominations  cannot  be  made  firom  the 
floor  unless  insufficient  nominations 
have  been  made  by  the  nominating 
committee  or  by  petition  to  provide  for 
one  nominee  for  each  position  to  be 
filled  or  cirounstances  prevent  the 
candidacy  of  the  one  nominee  for  a 
position  to  be  filled.  Only  those 
positions  without  a  nominee  are  subject 
to  nominations  from  the  floor.  In  the 
event  nominations  from  the  floor  are 
permitted  and  result  in  more  than  one 
nominee  for  a  position  to  be  filled, 
when  nominations  have  been  closed, 
tellers  are  appointed  by  the  chair, 
ballots  are  distributed,  the  vote  is  taken 
and  tallied  by  the  tellers,  and  the  results 
announced.  When  only  one  member  is 
nominated  for  each  position  to  be  filled, 
the  chair  may  take  a  voice  vote  or 
declare  each  nominee  elected  by  general 
consent  or  acclamation  at  the  annual 
meeting. 


D  Option  A3 — Election  by  Ballot  Boxes 
or  Voting  Machine;  Nominating 
Committee  and  Nomination  by  Petition 

Section  1.  At  least  120  days  prior  to 
each  annual  meeting,  the  chair  will 
appoint  a  nominating  committee  of  not 
fewer  than  three  members.  It  is  the  duty 
of  the  nominating  committee  to 
nominate  at  least  one  member  for  each 
vacancy,  including  any  unexpired  term 
vacancy,  for  which  elections  are  being 
held,  and  to  determine  that  the  members 
nominated  are  agreeable  to  the  placing 
of  their  names  in  nomination  and  will 
accept  office  if  elected.  The  nominating 
committee  files  its  nominations  with  the 
secretary  of  the  credit  union  at  least  90 
days  prior  to  the  annual  meeting,  and 
the  secretary  notifies  in  writing  all 
members  eligible  to  vote  at  least  75  days 
prior  to  the  annual  meeting  that 
nominations  for  vacancies  may  also  be 
made  by  petition  signed  by  1%  of  the 
members  with  a  minimum  of  20  and  a 
maximum  of  500. 

The  written  notice  must  indicate  that 
the  election  will  not  be  conducted  by 
ballot  and  there  will  be  no  nominations 
from  the  floor  when  there  is  only  one 
nominee  for  each  position  to  be  filled. 
A  brief  statement  of  qualifications  and 
biographical  data  in  a  form  approved  by 
the  board  of  directors  will  be  included 
for  each  nominee  submitted  by  the 
nominating  committee  with  the  written 
notice  to  aU  eligible  members.  Each 
nominee  by  petition  must  submit  a 
similar  statement  of  qualifications  and 
biographical  data  willi  the  petition.  The 
written  notice  must  state  the  closing 
date  for  receiving  nominations  by 
petition.  In  all  cases,  the  period  for 
receiving  nominations  by  petition  must 
extend  at  least  30  days  from  the  date  of 
the  petition  requirement  and  the  list  of 
nominating  committee's  nominees  are 
mailed  to  all  members.  To  be  effective, 
such  nominations  must  be  accompanied 
by  a  signed  certificate  from  the  nominee 
or  nominees  stating  that  they  are 
agreeable  to  nomination  and  will  serve 
if  elected  to  office.  Such  nominations 
must  be  filed  with  the  secretary  of  the 
credit  union  at  least  40  days  prior  to  the 
aimual  meeting  and  the  secretary  will 
ensure  that  nominations  by  petition 
along  with  those  of  the  nominating 
committee  are  posted  in  a  conspicuous 
place  in  each  credit  luiion  office  at  least 
35  days  prior  to  the  annual  meeting. 

Section  2.  All  elections  are 
determined  by  plurality  vote.  The 
election  will  be  conducted  by  ballot 
boxes  or  voting  machines,  subject  to  the 
following  conditions: 

(a)  The  election  tellers  will  be 
appointed  by  the  board  of  directors; 
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(b)  If  sufficient  nominations  are  made 
by  the  nominating  committee  or  by 
petition  to  provide  more  than  one 
nominee  for  any  position  to  be  filled, 
the  secretary,  at  least  10  days  prior  to 
the  annual  meeting,  will  cause  ballot 
boxes  and  printed  ballots,  or  voting 
machines,  to  be  placed  in  conspicuous 
locations,  as  determined  by  the  board  of 
directors  with  the  names  of  the 
candidates  posted  near  the  boxes  or 
voting  machines.  The  name  of  each 
candidate  will  be  followed  by  a  brief 
statement  of  qualifications  and 
biographical  data  in  a  form  approved  by 
the  board  of  directors; 

(c)  After  the  members  have  been  given 
24  hoiirs  to  vote  at  conspicuous 
locations  as  determined  by  the  board  of 
directors,  the  ballot  boxes  or  voting 
machines  will  be  opened,  the  vote 
tallied  by  the  tellers,  the  tallies  placed 
in  the  ballot  boxes,  and  the  ballot  boxes 
resealed.  The  tellers  are  responsible  at 
all  times  for  the  ballot  boxes  or  voting 
machines  and  the  integrity  of  the  vote. 
A  record  must  be  kept  of  all  persons 
voting  and  the  tellers  must  assure 
themselves  that  each  person  so  voting  is 
entitled  to  vote;  and 

(d)  The  ballot  boxes  will  be  taken  to 
the  annual  meeting  by  the  tellers.  At  the 
annual  meeting,  printed  ballots  will  be 
distributed  to  those  in  attendance  who 
have  not  voted  and  their  votes  will  be 
deposited  in  the  ballot  boxes  placed  by 
the  tellers,  before  the  beginning  of  the 
meeting,  in  conspicuous  locations  with 
the  names  of  the  candidates  posted  near 
them.  After  such  members  have  been 
given  an  opportunity  to  vote  at  the 
annual  meeting,  balloting  will  be  closed, 
the  ballot  boxes  opened,  the  vote  tallied 
by  the  tellers  and  added  to  the  previous 
coimt,  and  the  chair  will  annoimce  the 
result  of  the  vote. 

D  OptioD  A4 — ^Electioii  by  Electronic 
Device  (Including  But  Not  Limited  to 
Telephone  and  Electronic  Mail)  or  Mail 
Ballot;  Nominating  Committee  and 
Nominations  by  Petition 

Section  1.  At  least  120  days  prior  to 
each  aimual  meeting,  the  chair  will 
appoint  a  nominating  committee  of  not 
fewer  than  three  members.  It  is  the  duty 
of  the  nominating  committee  to 
nominate  at  least  one  member  for  each 
vacancy,  including  any  unexpired  term 
vacancy,  for  which  elections  are  being 
held,  and  to  determine  that  the  members 
nominated  are  agreeable  to  the  placing 
of  their  names  in  nomination  and  will 
accept  office  if  elected.  The  nominating 
committee  files  its  nominations  with  the 
secretary  of  the  credit  union  at  least  90 
days  prior  to  the  annual  meeting,  and 
the  secretary  notifies  in  writing  all 
members  eligible  to  vote  at  least  75  days 


prior  to  the  annual  meeting  that 
nominations  for  vacancies  may  also  be 
made  by  petition  signed  by  1  %  of  the 
members  with  a  minimum  of  20  and  a 
maximum  of  500. 

The  written  notice  must  indicate  that 
the  election  will  not  be  conducted  by 
ballot  and  there  will  be  no  nominations 
from  the  floor  when  there  is  only  one 
nominee  for  each  position  to  be  filled. 
A  brief  statement  of  qualifications  and 
biographical  data  in  a  form  approved  by 
the  board  of  directors  will  be  included 
for  each  nominee  submitted  by  the 
nominating  committee  with  the  written 
notice  to  all  eligible  members.  Each 
nominee  by  petition  must  submit  a 
similar  statement  of  qualifications  and 
biographical  data  with  the  petition.  The 
written  notice  must  state  the  closing 
date  for  receiving  nominations  by 
petition.  In  all  cases,  the  period  for 
receiving  nominations  by  petition  must 
extend  at  least  30  days  from  the  date  of 
the  petition  requirement  and  the  Ust  of 
nominating  committee's  nominees  are 
mailed  to  all  members.  To  be  effective, 
such  nominations  must  be  accompanied 
by  a  signed  certificate  from  the  nominee 
or  nominees  stating  that  they  are 
agreeable  to  nomination  and  will  serve 
if  elected  to  office.  Such  nominations 
must  be  filed  with  the  secretary  of  the 
credit  union  at  least  40  days  prior  to  the 
aimual  meeting  and  the  secretary  will 
ensure  that  nominations  by  petition 
along  with  those  of  the  nominating 
committee  are  posted  in  a  conspicuous 
place  in  each  credit  imion  office  at  least 
35  days  prior  to  the  annual  meeting. 

Section  2.  All  elections  will  be  by 
electronic  device  or  mail  ballot,  subject 
to  the  following  conditions: 

(a)  The  election  tellers  will  be 
appointed  by  the  board  of  directors; 

(b)  If  sufficient  nominations  are  made 
by  the  nominating  committee  or  by 
petition  to  provide  more  than  one 
nominee  for  any  position  to  be  filled, 
the  secretary,  at  least  30  days  prior  to 
the  annual  meeting,  will  cause  either  a 
printed  ballot  or  notice  of  ballot  to  be 
mailed  to  all  members  eligible  to  vote; 

(c)  If  the  credit  union  is  conducting  its 
elections  electronically,  the  secretary 
will  cause  the  following  materials  to  be 
mailed  to  each  eUgible  voter  and  the 
following  procedures  will  be  followed: 

(1)  One  notice  of  balloting  stating  the 
names  of  the  candidates  for  the  board  of 
directors  and  the  candidates  for  other 
separately  identified  offices  or 
committees.  The  name  of  each 
candidate  must  be  followed  by  a  brief 
statement  of  qualifications  and 
biographical  data  in  a  form  approved  by 
the  board  of  directors. 

(2)  One  instruction  sheet  stating 
specific  instructions  for  the  electronic 


election  procedure,  including  how  to 
access  and  use  the  system,  and  the 
period  of  time  in  which  votes  will  be 
taken.  The  instruction  will  state  that 
members  without  the  requisite 
electronic  device  necessary  to  vote  on 
the  system  may  vote  by  mail  ballot  upon 
written  or  telephone  request  and  specify 
the  date  the  request  must  be  received  by 
the  credit  union. 

(3)  It  is  the  duty  of  the  tellers  of 
elwlion  to  verify,  or  cause  to  be  verified 
the  name  of  the  voter  and  the  credit 
union  account  number  as  they  are 
registered  in  the  electronic  balloting 
system.  It  is  the  duty  of  the  teller  to  test 
the  integrity  of  the  balloting  system  at 
regular  intervals  during  the  election 
period. 

(4)  Ballots  must  be  received  no  later 
than  midnight  5  calendar  days  prior  to 
the  annual  meeting. 

(5)  Voting  will  Ire  closed  at  the 
midnight  deadline  specified  in 
subsection  (4)  hereof  and  the  vote  will 
be  taUied  by  the  tellers.  The  result  must 
be  verified  at  the  annual  meeting  and 
the  chair  will  make  the  result  of  the  vote 
pubhc  at  the  annual  meeting. 

(6)  In  the  event  of  malfunction  of  the 
electronic  balloting  system,  the  board  of 
directors  may  in  its  discretion  order 
elections  be  held  by  mail  ballot  only. 
Such  mail  ballots  must  conform  to 
section  2(d]  of  this  Article  and  must  be 
mailed  to  all  eligible  members  30  days 
prior  to  the  annual  meeting.  The  boaid 
may  make  reasonable  adjustments  to  the 
voting  time  fiames  above,  or  postpone 
the  aimual  meeting  when  necessary,  to 
complete  the  elections  prior  to  the 
annual  meeting. 

(d)  If  the  credit  union  is  conducting 
its  election  by  mail  ballot,  the  secretary 
will  cause  the  following  materials  to  be 
mailed  to  each  member  and  the 
following  procedures  wiU  be  followed: 

(1)  One  oallot,  clearly  identified  as 
such,  on  which  the  names  of  the 
candidates  for  the  board  of  directors  and 
the  candidates  for  other  separately 
identified  offices  or  committees  are 
printed  in  order  as  determined  by  the 
draw  of  lots.  The  name  of  each 
candidate  will  be  followed  by  a  brief 
statement  of  qualifications  and 
biographical  data  in  a  form  approved  by 
the  board  of  directors; 

(2)  One  ballot  envelope  clearly 
marked  with  instructions  that  the 
completed  ballot  must  be  placed  in  that 
envelope  and  sealed; 

(3)  One  identification  form  to  be 
completed  so  as  to  include  the  name, 
address,  signatiire  and  credit  union 
accoimt  number  of  the  voter; 

(4)  One  mailing  envelope  in  which 
the  voter,  pursuant  to  instructions 
provided  with  the  mailing  envelope, 
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must  insert  the  sealed  ballot  envelope 
and  the  identification  form,  and  which 
must  have  postage  prepaid  and  be 
preaddressed  for  return  to  the  tellers; 

(5)  When  properly  designed,  one  form 
can  be  printed  that  represents  a 
combined  ballot  and  identification  form, 
and  postage  prepaid  and  preaddressed 
return  envelope; 

(6)  It  is  the  duty  of  the  tellers  to  verify, 
or  cause  to  be  verified,  the  name  and 
credit  union  account  number  of  the 
voter  as  appearing  on  the  identification 
form;  to  place  the  verified  identification 
form  and  the  sealed  ballot  envelope  in 

a  place  of  safekeeping  pending  the 
count  of  the  vote;  in  Sie  case  of  a 
questionable  or  challenged 
identification  form,  to  retain  the 
identification  form  and  sealed  ballot 
envelope  together  until  the  verification 
or  challenge  has  been  resolved; 

(7)  Ballots  mailed  to  the  tellers  must 
be  received  by  the  tellers  no  later  than 
midnight  5  days  prior  to  the  date  of  the 
aimual  meeting; 

(8)  Voting  will  be  closed  at  the 
midnight  deadline  specified  in 
subsection  (7)  hereof  and  the  vote  will 
be  tallied  by  the  tellers.  The  result  will 
be  verified  at  the  annual  meeting  and 
the  chair  will  make  the  result  of  the  vote 
public  at  the  aimual  meeting. 

Section  3.  Nominations  may  be  in  the 
following  order: 

(a)  Nominations  for  directors. 

(b)  Nominations  for  credit  committee 
members,  if  applicable.  Elections  may 
be  by  separate  ballots  following  the 
same  order  as  the  above  nominations  or, 
if  preferred,  may  be  by  one  ballot  for  all 
offices. 

Section  4.  Members  cannot  vote  by 
proxy,  but  a  member  other  than  a 
natiiral  person  may  vote  through  em 
agent  designated  in  writing  for.  the 
purpose.  A  trustee,  or  other  person 
acting  in  a  representative  capacity,  is 
not,  as  such,  entitled  to  vote. 

Section  5.  Irrespective  of  the  number 
of  shares,  no  member  has  more  than  one 
vote. 

Section  6.  The  names  and  addresses 
of  members  of  the  board,  board  officers, 
executive  committee,  and  members  of 
the  credit  committee,  if  applicable,  and 
supervisory  committees  must  be 
forwarded  to  the  Administration  in 
accordance  with  the  Act  and  regulations 
in  the  manner  as  may  be  required  by  the 
Administration. 

Section  7.  The  board  may  establish  by 
resolution  a  minimum  age,  not  greater 
than  18  years  of  age,  as  a  qualification 
for  eligibility  to  vote  at  meetings  of  the 
members,  or  to  hold  elective  or 
appointive  office,  or  both. 

The  Credit  Union  may  select  the 
absentee  ballot  provision  in  conjunction 


with  the  voting  procedure  it  has 
selected.  This  may  be  done  by  printing 
the  credit  union's  bylaws  witfi  this 
provision  or  by  retaining  this  copy  and 
checking  the  box. 

D  Section  8  The  board  of  directors 
may  authorize  the  use  of  absentee 
ballots  in  conjunction  with  the  other 
procedures  authorized  in  this  article, 
subject  to  the  following  conditions: 

(a)  The  election  tellers  will  be 
appointed  by  the  board  of  directors; 

(b)  If  sufficient  nominations  are  made 
by  the  nominating  committee  or  by 
petition  to  provide  more  than  one 
nominee  for  any  position  to  be  filled, 
the  secretary,  at  least  30  days  prior  to 
the  annual  meeting,  will  cause  printed 
ballots  to  be  mailed  to  all  members  of 
the  credit  union  who  are  eligible  to  vote 
and  who  have  submitted  a  written 
request  for  an  absentee  ballot; 

fc)  The  secretary  will  cause  the 
following  materials  to  be  mailed  to  each 
such  eligible  voter  who  has  submitted  a 
written  request  for  an  absentee  ballot: 

(1)  One  ballot,  clearly  identified  as 
such,  on  which  the  names  of  the 
candidates  for  the  board  of  directors  and 
the  candidates  for  other  separately 
identified  offices  or  committees  are 
printed  in  order  as  determined  by  the 
draw  of  the  lots.  The  name  of  each 
candidate  will  be  followed  by  a  brief 
statement  of  qualifications  and 
biographical  data  in  a  form  approved  by 
the  board  of  directors; 

(2)  One  ballot  envelope  clearly 
marked  with  instructions  that  the 
completed  ballot  must  be  placed  in  that 
envelope  and  sealed; 

(3)  Chie  identification  form  to  be 
completed  so  as  to  include  the  name, 
address,  signature  and  credit  union 
accoiint  number  of  the  voter; 

(4)  One  mailing  envelope  in  which 
the  voter,  pursuant  to  instructions 
provided  with  the  envelope,  must  insert 
the  sealed  ballot  envelope  and  the 
identification  form,  and  which  must 
have  postage  prepaid  and  be 
preaddressed  for  return  to  the  tellers; 

(5)  When  properly  designed,  one  form 
can  be  printed  that  represents  a 
combined  ballot  and  identification  form, 
and  postage  prepaid  and  preaddressed 
return  envelope; 

(d)  It  is  the  duty  of  the  tellers  of 
election  to  verify,  or  cause  to  be 
verified,  the  name  and  credit  imion 
account  number  of  the  voter  as 
appearing  on  the  identification  form;  to 
place  the  verified  identification  and  the 
sealed  ballot  envelope  in  a  place  of 
safekeeping  pending  the  count  of  the 
vote;  in  the  case  of  a  questionable  or 
challenged  identification  form,  to  retain 
the  identification  form  and  the  sealed 
ballot  envelope  together  until  the 


verification  or  challenge  has  been 
resolved;  and  in  the  event  that  more 
than  one  voting  procedure  is  used,  to 
verify  that  no  eligible  voter  has  voted 
more  than  one  time; 

(e)  Ballots  mailed  to  the  tellers 
pursuant  to  subsection  (b)  hereof,  must 
be  received  by  the  tellers  no  later  than 
midnight  5  days  prior  to  the  date  of  the 
annual  meeting;  and 

(f)  After  the  expiration  of  the  period 
of  time  specified  in  the  preceding 
subsection  (e),  the  voting  by  absentee 
ballot  will  be  closed  and  absentee 
ballots  deposited  in  the  ballot  boxes  to 
be  taken  to  the  annual  meeting  or 
included  in  a  precount  in  accordance 
with  procedures  specified  in  Article  V, 
Section  2. 

Article  VI.  Board  of  Directors 

Section  1.  The  board  consists  of 
members,  all  of  whom  must 


be  members  of  this  credit  union.  The 
number  of  directors  may  be  changed  to 
an  odd  number  not  fewer  than  5  nor 
more  than  15  by  resolution  of  the  board. 
No  reduction  in  the  nimiber  of  directors 
may  be  made  unless  corresponding 
vacancies  exist  as  a  result  of  deaths, 
resignations,  expiration  of  terms  of 
office,  or  other  actions  provided  by 
these  bylaws.  A  copy  of  the  resolution 
of  the  board  covering  any  increase  or 
decrease  in  the  number  of  directors 
must  be  filed  with  the  official  copy  of 
the  bylaws  of  this  credit  union. 

Section  2. {Fill  in  the 

number)  directors  or  committee 
members  may  be  a  paid  employee  of  the 

credit  union. (Fill  in  the 

number]  immediate  family  members  of 
a  director  or  committee  member  may  be 
a  paid  employee  of  the  credit  imion.  In 
no  case  may  employees  and  family 
members  constitute  a  majority  of  the 
board.  The  board  may  appoint  a 

management  official  who 

(may  or  may  not)  be  a  member  of  the 
board  and  one  or  more  assistant 
management  officials  who . 


(may  or  may  not)  be  a  member  of  the 
board.  If  the  management  official  or 
assistant  management  official  is 
permitted  to  serve  on  the  board,  he  or 
she  may  not  serve  as  the  chair. 

Section  3.  Regular  terms  of  office  for 
directors  must  be  for  periods  of  either  2 
or  3  years  as  the  board  determines: 
provided,  however,  that  all  regular 
terms  must  be  for  the  same  number  of 
years  and  until  the  election  and 
qualification  of  successors.  The  regular 
terms  must  be  fixed  at  the  beginning,  or 
upon  any  increase  or  decrease  in  the 
niunber  of  directors,  that  approximately 
an  equal  number  of  regular  terms  must 
expire  at  each  annual  meeting. 
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Section  4.  Any  vacancy  on  the  board, 
credit  committee,  if  applicable,  or 
supervisory  committee  will  be  filled 
within  a  reasonable  time  by  vote  of  a 
majority  of  the  directors  then  holding 
office.  Directors  and  credit  committee 
members  so  appointed  will  hold  office 
only  until  the  next  annual  meeting,  at 
which  any  unexpired  terms  will  be 
filled  by  vote  of  the  members,  and  until 
the  qualification  of  their  successors. 
Members  of  the  supervisory  committee 
so  appointed  will  hold  office  until  the 
first  regular  meeting  of  the  board 
following  the  next  annual  meeting  of 
members,  at  which  the  regular  term 
expires,  and  until  the  appointment  and 
qualification  of  their  successors. 

Section  5.  A  regular  meeting  of  the 
board  must  be  held  each  month  at  the 
time  and  place  fixed  by  resolution  of  the 
board.  One  regular  meeting  each 
.  calendar  year  must  be  conducted  in 
person.  If  a  quorum  is  present  in  person 
for  the  annual  in  person  meeting,  the 
remaining  board  members  may 
participate  using  audio  or  video 
teleconference  methods.  The  other 
regular  meetings  may  be  conducted 
uding  audio  or  video  teleconference 
methods.  The  chair,  or  in  the  chair's 
absence  the  ranking  vice  chair,  may  call 
a  special  meeting  of  the  board  at  any 
time  and  must  do  so  upon  written 
request  of  a  majority  of  the  directors 
then  holding  office.  Unless  the  board 
prescribes  otherwise,  the  chair,  or  in  the 
chair's  absence  the  ranking  vice  chair, 
will  fix  the  time  and  place  of  special 
meetings.  Notice  of  all  meetings  will  be 
given  in  such  manner  as  the  board  may 
from  time  to  time  by  resolution 
prescribe.  Special  meetings  may  be 
conducted  using  audio  or  video 
teleconference  methods. 

Section  6.  The  board  has  the  general 
direction  and  control  of  the  a^irs  of 
this  credit  union  and  is  responsible  for 
performing  all  the  duties  customarily 
performed  by  boards  of  directors.  This 
includes  but  is  not  limited  to  the 
following: 

(a)  Directing  the  affairs  of  the  credit 
union  in  accordance  with  the  Act,  these 
bylaws,  the  ndes  and  regulations  and 
soimd  business  practices. 

(b)  Establishing  programs  to  achieve 
the  piuposes  of  this  credit  imion  as 
stated  in  Article  1,  section  2,  of  these 
bylaws. 

(c)  Establishing  a  loan  collection 
program  and  authorizing  the  chargeoff 
of  uncollectible  loans. 

(d)  Determining  that  all  persons 
appointed  or  elected  by  this  credit 
union  to  any  position  requiring  the 
receipt,  pajrment  or  custody  of  money  or 
other  property  of  this  credit  union,  or  in 
its  custody  or  control  as  collateral  or 


otherwise,  are  properly  bonded  in 
accordance  with  the  Act  and 
regulations. 

(e)  Performing  additional  acts  and 
exercising  additional  powers  as  may  be 
required  or  authorized  by  applicable 
law. 

If  the  credit  union  has  an  elected 
credit  committee,  you  do  not  need  to 
check  a  box.  If  the  credit  union  has  no 
credit  committee  check  Option  1  and  if 
it  has  an  appointed  credit  committee 
check  Option  2. 

D  Option  1 — ^No  Credit  Committee 

(f)  Reviewing  denied  loan 
applications  of  members  who  file 
vratten  requests  for  such  review. 

(g)  Appointing  one  or  more  loan 
officers  and  delegating  to  those  officers 
the  power  to  approve  or  disapprove 
loans,  lines  of  credit  or  advances  from 
lines  of  credit. 

(h)  In  its  discretion,  appointing  a  loan 
review  committee  to  review  loan  denials 
and  delegating  to  the  committee  the 
power  to  overturn  denials  of  loan 
applications.  The  committee  will 
function  as  a  mid-level  appeal 
conunittee  for  the  board.  Any  denial  of 
a  loan  by  the  committee  must  be 
reviewed  by  the  board  upon  written 
request  of  the  member.  The  committee 
must  consist  of  three  members  and  the 
regular  term  of  office  of  the  committee 
member  will  be  for  two  years.  Not  more 
than  one  member  of  the  committee  may 
be  appointed  as  a  loan  officer. 

D  Option  2 — ^Appointed  Credit 
Committee. 

(f)  Appointing  an  odd  number  of 
credit  committee  members  as  provided 
in  Article  VIII  of  these  bylaws. 

Section  7.  A  majority  of  the  number 
of  directors,  including  any  vacant 
positions,  constitutes  a  quorum  for  the 
transaction  of  business  at  any  meeting; 
but  fewer  than  a  quorum  may  adjourn 
from  time  to  time  until  a  quoruim  is  in 
attendance. 

Section  8.  If  a  director  or  a  credit 
committee  member,  if  applicable,  ^Is 
to  attend  regular  meetings  of  the  board 
or  credit  conunittee,  respectively,  for  3 
consecutive  months,  or  4  meetings 
within  a  calendar  year,  or  otherwise 
fails  to  perform  any  of  the  duties  as  a 
director  or  a  credit  committee  member, 
the  office  may  be  declared  vacant  by  the 
board  and  the  vacancy  filled  as 
provided  in  the  bylaws.  The  board  may 
remove  any  board  officer  from  office  for 
failure  to  perform  the  duties  thereof, 
after  giving  the  officer  reasonable  notice 
and  opportimity  to  be  heard. 

When  any  board  officer,  membership 
officer,  executive  committee  member  or 
investment  committee  member  is 


absent,  disqualified,  or  otherwise  unable 
to  perform  the  duties  of  the  office,  the 
board  may  by  resolution  designate 
another  member  of  this  credit  union  to 
fill  the  position  temporarily.  The  board 
may  also,  by  resolution,  designate 
another  member  or  members  of  this 
credit  imion  to  act  on  the  credit 
committee  when  necessary  in  order  to 
obtain  a  quorum. 

Section  9.  Any  member  of  the 
supervisory  committee  may  be 
suspended  by  a  majority  vote  of  the 
board  of  directors.  "The  members  of  this 
credit  union  will  decide,  at  a  special 
meeting  held  not  fewer  than  7  nor  more 
than  14  days  after  any  such  suspension, 
whether  the  suspended  committee 
member  will  be  removed  from  or 
restored  to  the  supervisory  committee. 

Article  Vn.  Board  Officers, 
Management  Officials  and  Executive 
Committee 

Section  1 .  The  board  officers  of  this 
credit  union  are  comprised  of  a  chair, 
one  or  more  vice  chairs,  a  financial 
officer,  and  a  secretary,  all  of  whom  are 
elected  by  the  board  and  from  their 
number.  The  board  determines  the  tide 
and  rank  of  each  board  officer  and 
records  them  in  the  addendum  to  this 
Article.  One  board  officer,  the 

,  may  be  compensated 

for  services  as  determined  by  the  board. 
If  more  than  one  vice  chair  is  elected, 
the  board  determines  their  rank  as  first 
vice  chair,  second  vice  chair,  and  so  on. 
The  offices  of  the  financial  officer  and 
secretary  may  be  held  by  the  same 
person.  Unless  removed  as  provided  in 
these  bylaws,  the  board  officers  elected 
at  the  first  meeting  of  the  board  hold 
office  until  the  first  meeting  of  the  board 
following  the  first  annual  meeting  of  the 
members  and  until  the  election  and 
qualification  of  their  respective 
successors. 

Section  2.  Board  officers  elected  at  the 
meeting  of  the  board  next  following  the 
annual  meeting  of  the  members,  which 
must  be  held  not  later  than  7  days  after 
the  annual  meeting,  hold  office  for  a 
term  of  1  year  and  imtil  the  election  and 
qualification  of  their  respective 
successors:  provided,  however,  that  any 
person  elected  to  fill  a  vacancy  caused 
by  the  death,  resignation,  or  removal  of 
an  officer  is  elected  by  the  board  to 
serve  only  for  the  imexpired  term  of 
such  officer  and  until  a  successor  is 
duly  elected  and  qualified. 

Section  3.  The  cnair  presides  at  all 
meetings  of  the  members  and  at  all 
meetings  of  the  board,  unless 
disqualified  through  suspension  by  the 
supervisory  committee.  The  chair  also 
performs  such  other  duties  as 
customarily  appertain  to  the  office  of 
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the  chair  or  as  may  be  directed  to 
perform  by  resolution  of  the  board  not 
inconsistent  with  the  Act  and 
regulations  and  these  bylaws. 

Section  4.  The  board  must  approve  all 
individuals  who  are  authorized  to  sign 
all  notes  of  this  credit  union  and  all 
checks,  drafts  and  other  orders  for 
disbursement  of  credit  union  hmds. 

Section  5.  The  ranking  vice  chair  has 
and  may  exercise  all  the  powers, 
authority,  and  duties  of  the  chair  during 
the  chair's  absence  or  inability  to  act. 

Section  6.  The  financial  officer 
manages  this  credit  union  under  the 
control  and  direction  of  the  board 
unless  the  board  has  appointed  a 
management  official  to  act  as  general 
manager.  Subject  to  such  Umitations, 
controls  and  delegations  as  may  be 
imposed  by  the  board,  the  financial 
officer  will: 

(a)  Have  custody  of  all  funds, 
seciirities,  valuable  papers  and  other 
assets  of  this  credit  union. 

(b)  Provide  and  maintain  full  and 
complete  records  of  all  the  assets  and 
liabihties  of  this  credit  union  in 
accordance  with  forms  and  procedures 
prescribed  in  the  Accoimting  Manual 
for  Federal  Credit  Unions  or  otherwise 
approved  by  the  Administration. 

(c)  Within  20  days  after  the  close  of 
each' month,  ensiire  that  a  financial 
statement  showing  the  condition  of  this 
credit  imion  as  of  the  end  of  the  month, 
including  a  summary  of  delinquent 
loans  is  prepared  and  submitted  to  the 
board  and  post  a  copy  of  such  statement 
in  a  conspicuous  place  in  the  office  of 
the  credit  union  where  it  will  remain 
imtil  replaced  by  the  financial  statement 
for  the  next  succeeding  month. 

(d)  Ensiire  that  such  financial  and 
other  reports  as  the  Administration  may 
require  are  prepared  and  sent. 

(e)  Within  standards  and  limitations 
prescribed  by  the  board,  employ  tellers, 
clerks,  bookkeepers,  and  other  office 
employees,  and  have  the  power  to 
remove  such  employees. 

(f)  Perform  such  other  duties  as 
customarily  appertain  to  the  office  of 
the  financial  officer  or  as  may  be 
directed  to  perform  by  resolution  of  the 
board  not  inconsistent  with  the  Act, 
regulations  and  these  bylaws. 

The  board  may  employ  one  or  more 
assistant  financial  officers,  none  of 
whom  may  also  hold  office  as  chair  or 
vice  chair,  and  may  authorize  them, 
under  the  direction  of  the  financial 
officer,  to  perform  any  of  the  duties 
devolving  on  the  financial  officer, 
including  the  signing  of  checks.  When 
designated  by  the  board,  any  assistant 
financial  officer  may  also  act  as 
financial  officer  diuing  the  financial 


officer's  temporary  absence  or 
temporary  inability  to  act. 

Section  7.  The  board  may  appoint  a 
management  official  who  is  under  the 
direction  and  control  of  the  board  or  of 
the  financial  officer  as  determined  by 
the  board.  The  management  official  may 
be  assigned  any  or  all  of  the 
responsibilities  of  the  financial  officer 
described  in  section  6  of  this  article. 
The  board  will  determine  the  title  and 
rank  of  each  management  official  and 
record  them  in  the  addendum  to  this 
article.  The  board  may  employ  one  or 
more  assistant  management  officials. 
The  board  may  authorize  assistant 
management  officials  under  the 
direction  of  the  management  official,  to 
perform  any  of  the  duties  devolving  on 
the  management  official,  including  the 
signing  of  checks.  When  designated  by 
the  board,  any  assistant  management 
official  may  also  act  as  management 
official  during  the  management  official's 
temporary  absence  or  temporary 
inability  to  act. 

Section  8.  The  board  employs,  fixes 
the  compensation,  and  prescribes  the 
duties  of  such  employees  as  may  in  the 
discretion  of  the  board  be  necessary, 
and  has  the  power  to  remove  such 
employees,  unless  it  has  delegated  these 
powers  to  the  financial  officer  or 
management  official.  Neither  the  board, 
the  financial  officer,  nor  the 
management  official  has  the  power  or 
duty  to  employ,  prescribe  the  duties  of, 
or  remove  necessary  clerical  and 
auditing  assistance  employed  or  utihzed 
by  the  supervisory  committee  and,  if 
there  is  a  credit  committee,  the  power 
or  duty  to  employ,  prescribe  the  duties 
of,  or  remove  any  loan  officer  appointed 
by  the  credit  committee. 

Section  9.  The  secretary  prepares  and 
maintains  full  and  correct  records  of  all 
meetings  of  the  members  and  of  the 
board,  which  records  will  be  prepared 
within  7  days  after  the  respective 
meetings.  The  secretary  must  promptly 
inform  the  Administration  in  writing  of 
any  change  in  the  address  of  the  office 
of  this  credit  union  or  the  location  of  its 
principal  records.  The  secretary  will 
give  or  cause  to  be  given,  in  the  manner 
prescribed  in  these  bylaws,  proper 
notice  of  all  meetings  of  the  members, 
and  perform  such  other  duties  as  may  be 
directed  to  perform  by  resolution  of  Ae 
board  not  inconsistent  with  the  Act, 
regulations  and  these  bylaws.  The  board 
may  employ  one  or  more  assistant 
secretaries,  none  of  whom  may  also 
hold  office  as  chair,  vice  chair,  or 
financial  officer,  and  may  authorize 
them  under  direction  of  the  secretary  to 
perfonn  any  of  the  duties  devolving  on 
the  secreta^. 


Section  10.  The  board  may  appoint  an 
executive  committee  of  not  fewer  than 
three  directors  to  senre  at  its  pleasure, 
to  act  for  it  with  respect  to  specifically 
delegated  functions  authorized  by  the 
Act  and  regulations.  The  board  may  also 
authorize  such  executive  committee  or  a 
membership  officers)  appointed  by  the 
board  ft-om  the  membership  other  than 
a  board  member  paid  as  an  officer,  the 
financial  officer,  any  assistant  to  the 
paid  officer  of  the  board  or  to  the 
financial  officer  or  any  loan  officer,  to 
serve  at  its  pleasure  to  approve 
applications  for  membership  under  such 
conditions  as  the  board  and  these 
bylaws  may  prescribe.  No  executive 
committee  member  or  membership 
officer  may  be  compensated  as  such. 

Se6tion  11.  The  board  may  appoint  an 
investment  committee  composed  of  not 
less  than  two,  to  serve  at  its  pleasure  to 
have  charge  of  making  investments 
under  rules  and  procedures  established 
by  the  board.  No  member  of  the 
investment  committee  may  be 
compensated  as  such. 

Addendimi:  The  board  must  list  the 
positions  of  the  board  officers  and 
management  officials  of  this  credit 
union.  They  are  as  follows: 

Select  Option  1  if  the  credit  union  has 
a  credit  committee  and  Option  2  if  it. 
does  not  have  a  credit  committee. 

D  Option  1— Article  Vm.  Credit 
Committee 

Section  1.  The  credit  committee 

consists  of members.  All  the 

members  of  the  credit  committee  must 
be  members  of  this  credit  union.  The 
number  of  members  of  the  credit 
committee  must  be  an  odd  number  and 
may  be  changed  to  not  fewer  than  3  nor 
more  than  7  by  resolution  of  the  board. 
No  reduction  in  the  number  of  members 
may  be  made  unless  corresponding 
vacancies  exist  as  a  result  of  deaths, 
resignations,  expiration  of  terms  of 
office,  or  other  actions  provided  by 
these  bylaws.  A  copy  of  the  resolution 
of  the  board  covering  any  increase  or 
decrease  in  the  number  of  committee 
members  must  be  filed  with  the  official 
copy  of  the  bylaws  of  this  credit  union. 

Section  2.  Regular  terms  of  office  for 
elected  credit  committee  members  are 
for  periods  of  either  2  or  3  years  as  the 
board  determines:  provided,  however, 
that  all  regular  terms  are  for  the  same 
ntunber  of  years  and  imtil  the  election 
and  qualification  of  successors.  The 
regular  terms  are  fixed  at  the  beginning, 
or  upon  any  increase  or  decrease  in  the 
number  of  committee  members,  that 
approximately  an  equal  number  of 
regular  terms  expire  at  each  annual 
meeting. 
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Regular  terms  of  office  for  appointed 
credit  committee  members  are  for 
periods  as  determined  by  the  board  and 
as  noted  in  the  board's  minutes. 

Section  3.  The  credit  committee 
chooses  from  their  number  a  chair  and 
a  secretary.  The  secretary  of  the 
committee  prepares  and  maintains  full 
and  correct  records  qf  all  actions  taken 
by  it,  and  such  records  must  be 
prepared  within  3  days  after  the  action. 
The  offices  of  the  chair  and  secretary 
may  be  held  by  the  same  person. 

Section  4.  The  credit  committee  may, 
by  majority  vote  of  its  members,  appoint 
one  or  more  loan  officers  to  serve  at  its 
pleasiu«,  and  delegate  to  them  the 
power  to  approve  application  for  loans 
or  lines  of  credit,  share  withdrawals, 
releases  and  substitutions  of  security, 
within  limits  specified  by  the  committee 
and  within  limits  of  applicable  law  and 
regulations.  Not  more  than  one  member 
of  the  committee  may  be  appointed  as 
a  loan  officer.  Each  loan  officer  must 
furnish  to  the  committee  a  record  of 
each  approved  or  not  approved 
transaction  within  7  days  of  the  date  of 
the  fiUng  of  the  application  or  request, 
and  such  record  becomes  a  part  of  the 
records  of  the  committee.  All 
applications  or  requests  not  approved 
by  a  loan  officer  must  be  acted  upon  by 
the  committee.  No  individual  may 
disburse  funds  of  this  credit  union  for 
any  application  or  share  withdrawal 
which  the  individual  has  approved  as  a 
loan  officer. 

Section  5.  The  credit  committee  holds 
meetings  as  the  business  of  this  credit 
union  may  require,  and  not  less 
frequently  than  once  a  month.  Notice  of 
such  meetings  will  be  given  to  members 
of  the  committee  in  a  manner  as  the 
conunittee  may  from  time  to  time,  by 
resolution,  prescribe. 

Section  6.  The  credit  committee  or 
loan  officer  must  for  each  loan  or  line 
of  credit  inquire  into  the  character  and 
financial  condition  of  the  appUcant  and 
the  applicant's  sureties,  if  any,  to 
ascertain  their  ability  to  repay  fully  and 
promptly  the  obligations  incurred  by 
them  and  to  determine  whether  the  loan 
or  line  of  credit  will  be  of  probable 
benefit  to  the  borrower.  The  credit 
committee  and  its  appointed  loan 
officers  should  endeavor  diligently  to 
assist  applicants  in  solving  their 
financial  problems. 

Section  7.  No  loan  or  line  of  credit 
may  be  made  imless  approved  by  the 
committee  or  a  loan  officer  in 
accordance  with  applicable  law  and 
regulations. 

Section  8.  Subject  to  the  limits 
imposed  by  applicable  law  and 
regulations,  these  bylaws,  and  the 
general  policies  of  the  board,  the  credit 


committee,  or  a  loan  officer,  determines 
the  security,  if  any,  required  for  each 
application  and  the  terms  of  repayment. 
The  security  furnished  must  be 
adequate  in  quality  and  character  and 
consistent  with  soimd  lending  practices. 
When  funds  are  not  available  to  make 
all  the  loans  and  lines  of  credit  for 
which  there  are  applications,  preference 
should  be  given,  in  all  cases,  to  the 
smaller  applications  if  the  need  and 
credit  factors  are  nearly  equal. 

a  Option  2— Article  Vm.  Loan  Officers 
(No  Credit  Committee) 

Section  1.  Each  loan  officer  must 
maintain  a  record  of  each  approved  or 
not  approved  transaction  within  7  days 
of  the  filing  of  the  application  or 
request,  and  such  record  becomes  a  part 
of  the  records  of  the  credit  xmion.  No 
individual  may  disburse  funds  of  this 
credit  union  for  any  application  or  share 
withdrawal  which  the  individual  has 
approved  as  a  loan  officer. 

Section  2.  The  loan  officer  must  for 
each  loan  or  line  of  credit  inquire  into 
the  character  and  financial  condition  of 
the  applicant  and  the  applicant's 
sureties,  if  any,  to  ascertain  their  ability 
to  repay  fully  and  promptly  the 
obligations  incurred  by  them  and  to 
determine  whether  the  loan  or  line  of 
credit  will  be  of  probable  benefit  to  the 
borrower.  The  loan  officers  should 
endeavor  diligently  to  assist  applicants 
in  solving  their  financial  problems. 

Section  3.  No  loan  or  line  of  credit 
may  be  made  imless  approved  by  a  loan 
officer  in  accordance  with  applicable 
law  and  regiUations. 

Section  4.  Subject  to  the  limits 
imposed  by  applicable  law  and 
regulations,  these  bylaws,  and  the 
general  policies  of  the  board,  a  loan 
officer  determines  the  security  if  any 
required  for  each  application  and  the 
terms  of  repajonent.  The  security 
furnished  must  be  adequate  in  quality 
and  character  and  consistent  with  sound 
lending  practices.  When  funds  are  not 
available  to  make  all  the  loans  and  lines 
of  credit  for  which  there  are 
apphcations,  preference  should  be 
given,  in  all  cases,  to  the  smaller 
applications  if  the  need  and  credit 
factors  are  nearly  equal. 

Article  IX.  Supervisory  Committee 

Section  1.  The  supervisory  committee 
is  appointed  by  the  board  from  among 
the  members  of  this  credit  union,  one  of 
whom  may  be  a  director  other  than  the 
financial  officer.  The  board  determines 
the  number  of  members  on  the 
committee,  which  may  not  be  fewer 
than  3  nor  more  than  5.  No  member  of 
the  credit  committee,  if  applicable,  or 
any  employee  of  this  credit  union  may 


be  appointed  to  the  committee.  RegxUar 
terms  of  committee  members  are  for 
periods  of  1,  2,  or  3  years  as  the  board 
determines:  provided,  however,  that  all 
regular  terms  are  for  the  same  number 
of  years  and  until  the  appointment  and 
qualification  of  successors.  The  regiilar 
terms  are  fixed  at  the  begiiuung,  or  upon 
any  increase  or  decrease  in  the  numb(Br 
of  committee  members,  so  that 
approximately  an  equal  number  of 
regular  terms  expires  at  each  annual 
meeting. 

Section  2.  The  supervisory  committee 
members  choose  from  among  their 
number  a  chair  and  a  secretary.  The 
secretary  of  the  supervisory  committee 
prepares,  maintains,  and  has  custody  of 
full  and  correct  records  of  all  actions 
taken  by  it.  The  offices  of  chair  and 
secretary  may  be  held  by  the  same 
person. 

Section  3.  The  supervisory  committee 
makes,  or  causes  to  be  made,  such 
audits,  and  prepares  and  submits  such 
written  reports,  as  are  required  by  the 
Act  and  regulations.  The  committee  may 
employ  and  use  such  clerical  and 
auditing  assistance  as  may  be  required 
to  carry  out  its  responsibilities 
prescribed  by  this  article,  and  may 
request  the  board  to  provide 
compensation  for  such  assistance.  It  will 
prepare  and  forward  to  the 
Administration  such  reports  as  may  be 
required. 

Section  4.  The  supervisory  committee 
will  cause  the  verification  of  the 
accounts  of  all  members  with  the 
records  of  the  financial  officer  from  time 
to  time  and  not  less  frequently  than  as 
required  by  the  Act  and  regulations.  The 
committee  must  maintain  a  record  of 
such  verification. 

Section  5.  By  imanimous  vote,  the 
supervisory  committee  may  suspend 
until  the  next  meeting  of  the  members 
any  director,  board  officer,  or  member  of 
the  credit  committee.  In  the  event  of  any 
such  suspension,  the  supervisory 
committee  must  call  a  special  meeting 
of  the  members  to  act  on  the 
suspension,  which  meeting  must  be 
held  not  fewer  than  7  nor  more  than  14 
days  after  the  suspension.  The  chair  of 
the  committee  acts  as  chair  of  the 
meeting  unless  the  members  select 
another  person  to  act  as  chair. 

Section  6.  By  the  affirmative  vote  of 
a  majority  of  its  members,  the 
supervisory  committee  may  call  a 
special  meeting  of  the  members  to 
consider  any  violation  of  the  provisions 
of  the  Act,  the  regulations,  or  of  the 
charter  or  the  bylaws  of  this  credit 
imion,  or  to  consider  any  practice  of  this 
credit  union  which  the  committee 
deems  to  be  unsafe  or  unauthorized. 


55772 


Federal  Register / Vol.  64,  No.  198 /Thursday,  October  14,  1999 /Notices 


Article  X.  Organization  Meeting    ^ 

Section  1.  At  the  time  application  is 
made  fOt  a  federal  credit  imion  charter, 
the  subscribers  to  the  organization 
certificate  must  meet  for  the  purpose  of 
electing  a  board  of  directors  and  a  credit 
committee,  if  applicable.  Failure  to 
commence  operations  within  60  days 
following  receipt  of  the  approved 
organization  certificate  is  cause  for 
revocation  of  the  charter  imless  a 
request  for  an  extension  of  time  has 
been  submitted  to  and  approved  by  the 
Regional  Director. 

Section  2.  The  subcribers  elect  a  chair 
and  a  secretary  for  the  meeting.  The 
subscribers  then  elect  bora  their 
number,  or  from  those  eligible  to 
become  members  of  this  oedit  union,  a 
board  of  directors  and  a  credit 
committee,  if  applicable,  all  to  hold 
office  until  the  first  annual  meeting  of 
the  members  and  until  the  election  and 
qualification  of  their  respective 
successors.  If  not  already  a  member, 
every  person  elected  imder  this  section 
or  appointed  imder  section  3  of  this 
article,  must  qualify  within  30  days  by 
becoming  a  member.  If  any  person 
elected  as  a  director  or  committee 
member  or  appointed  as  a  supervisory 
committee  member  does  not  qualify  as 
a  member  within  30  days  of  such  an 
election  or  appointment,  the  office  will 
automatically  become  vacant  and  be 
filled  by  the  board. 

Section  3.  Promptly  following  the 
elections  held  imder  the  provisions  of 
section  2  of  this  article,  the  board  must 
meet  and  elect  the  board  officers  who 
will  hold  office  imtil  the  first  meeting  of 
the  board  of  directors  following  the  first 
annual  meeting  of  the  members  and 
until  the  election  and  qualification  of 
their  respective  successors.  The  board 
also  appoints  a  supervisory  committee 
at  this  meeting  as  provided  in  Article 
DC,  section  1 ,  of  these  bylaws  and  a 
credit  committee,  if  applicable.  The 
members  so  appointed  hold  office  until 
the  first  regular  meeting  of  the  board 
following  the  first  annual  meeting  of  the 
members  and  until  the  appointment  and 
qualification  of  their  respective 
successors. 

Article  XI.  Loans  and  Lines  of  Credit  to 
Members 

Section  1.  Loans  may  only  be  made  to 
members  and  for  provident  or 
productive  purposes  in  accordance  with 
applicable  law  and  regulations. 

Section  2.  Any  member  whose  loan  is 
delinquent  maybe  required  to  pay  a  late 
charge  as  determined  by  the  board  of 
directors. 


Article  XII.  Dividends 

Section  1.  The  board  establishes 
dividend  periods  and  declares 
dividends  as  permitted  by  the  Act  and 
applicable  regulations. 

Article  Xm.  Deposit  of  Funds 

Section  1.  All  funds  of  this  credit 
union,  except  for  petty  cash  and  cash 
change  funds,  must  be  deposited  in 
such  qualified  depository  or 
depositories  fitim  among  those 
authorized  by  applicable  law  and 
regulations  as  the  board  may  from  time 
to  time  by  resolution  designate;  and 
must  be  so  deposited  not  later  than  the 

(fill  in  number)  banking  day 

after  their  receipt:  provided,  however, 
that  receipts  in  the  aggregate  of 

$ (fill  in  number]  or  less  may 

be  held  as  long  as  1  week  before  they 
are  deposited. 

Article  XIV.  Expulsion  and  Withdrawal 

Section  1.  A  member  may  be  expelled 
only  in  the  manner  provided  by  the  Act. 
Expulsion  or  withdrawal  will  not 
operate  to  relieve  a  member  of  any 
liability  to  this  credit  union.  All 
amounts  paid  in  on  shares  by  expelled 
or  withdrawing  members,  prior  to  their 
expulsion  or  withdrawal,  will  be  paid  to 
them  in  the  order  of  their  withdrawal  or 
expulsion,  but  only  as  funds  become 
available  and  only  after  deducting  any 
amoimts  due  to  this  credit  union. 

Article  XV.  Minors 

Section  1.  Shares  may  be  issued  in  the 
name  of  a  minor. 

Article  XVI.  General 

Section  1.  All  power,  authority, 
duties,  and  functions  of  the  members, 
directors,  officers,  and  employees  of  this 
credit  union,  pursuant  to  the  provisions 
of  these  bylaws,  must  be  exercised  in 
strict  conformity  with  the  provisions  of 
applicable  law  and  regulations,  and  of 
the  charter  and  the  bylaws  of  this  credit 
imion. 

Section  2.  The  officers,  directors, 
members  of  committees  and  employees 
of  this  credit  union  must  hold  in 
confidence  all  transactions  of  this  credit 
uinion  with  its  members  and  all 
information  respecting  their  personal 
affoirs,  except  when  permitted  by  state 
or  federal  law. 

Section  3.  Notwithstanding  any  other 
provisions  in  these  bylaws,  any  director 
or  committee  member  of  this  credit 
union  may  be  removed  from  office  by 
the  affirmative  vote  of  a  majority  of  the 
members  present  at  a  special  meeting 
called  for  the  purpose,  but  only  after  an 
opportunity  has  been  given  to  be  heard. 

Section  4.  No  director,  committee 
member,  officer,  agent,  or  employee  of 


this  credit  union  may  participate  in  any 
manner,  directly  or  indirectly,  in  the 
deliberation  upon  or  the  determination 
of  any  question  affecting  his  or  her 
pecimiary  or  personal  interest  or  the 
pecimiary  interest  of  any  corporation, 
partnership,  or  association  (other  than 
this  credit  union}  in  which  he  or  she  is 
directly  or  indirectly  interested.  In  the 
event  of  the  disqualification  of  any 
director  respecting  any  matter  presented 
to  the  board  for  deliberation  or 
determination,  such  director  must 
withdraw  from  such  deliberation  or 
determination;  and  in  such  event  the 
remaining  qualified  directors  pcesent  at 
the  meeting,  if  constituting  a  quorum 
with  the  disqualified  director  or 
directors,  may  exercise  with  respect  to 
this  matter,  by  majority  vote,  all  the 
powers  of  the  board.  In  the  event  of  the 
disqualification  of  any  member  of  the 
credit  committee,  if  applicable,  or  the 
supervisory  committee,  such  committee 
member  must  withdraw  from  such 
deliberation  or  determination. 

Section  5.  Copies  of  the  organization 
certificate  of  this  credit  union,  its 
bylaws  and  any  amendments  thereof, 
and  any  special  authorizations  by  the 
Administration  must  be  preserved  in  a 
place  of  safekeeping.  Copies  of  the 
organization  certificate  and  field  of 
membership  amendments  sboiUd  be 
attached  as  an  appendix  to  these 
bylaws.  Returns  of  nominations  and 
elections  and  proceedings  of  all  regular 
and  special  meetings  of  the  members 
and  directors  must  be  recorded  in  the 
minute  books  of  this  credit  union.  The 
minutes  of  the  meetings  of  the  members, 
the  board,  and  the  committees  must  be 
signed  by  their  respective  chairmen  or 
presiding  officers  and  by  the  persons 
who  serve  as  secretaries  of  such 
meetings. 

Section  6.  All  books  of  accoimt  and 
other  records  of  this  credit  union  must 
be  available  at  all  times  to  the  directors 
and  committee  members  of  this  credit 
union.  The  charter  and  bylaws  of  this 
credit  union  must  be  made  available  for 
inspection  by  any  member  and,  il  the 
member  requests  a  copy,  it  will  be 
provided  for  a  reasonable  fee. 

Section  7.  Members  must  keep  the 
credit  union  informed  of  their  current 
address. 

Section  8.  (a)  The  credit  union  may 
elect  to  indemnify  to  the  extent 
authorized  by  (check  one) 

[  ]  law  of  the  state  of _: 

i  j  Model  Business  Corporation  Act: 
the  following  individuals  from  any 
lid}ility  asserted  against  them  and 
expenses  reasonably  incurred  by  them 
in  connection  with  judicial  or 
administrative  proceedings  to  which 
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they  are  or  may  become  parties  by 
reason  of  the  performance  of  their 
official  duties  (check  as  appropriate). 
[  )  current  officials 
[  ]  former  officials 
(  ]  current  employees 
t  ]  former  employees 

(b)  The  credit  union  may  purchase 
and  maintain  insurance  on  behalf  of  the 
individuals  indicated  in  (a)  above 
against  any  liability  asserted  against 
them  and  expenses  reasonably  incurred 
by  them  in  their  official  capacities  and 
arising  out  of  the  performance  of  their 
official  duties  to  the  extent  such 
insurance  is  permitted  by  the  applicable 
state  law  or  the  Model  Business 
Corporation  Act. 

(c)  The  term  "official"  in  this  bylaw 
means  a  person  who  is  a  member  of  the 
board  of  directors,  credit  committee, 
supervisory  committee,  other  volunteer 
committee  (including  elected  or 
appointed  loan  officers  or  membership 
officers),  established  by  the  board  of 
directors. 

Article  XVII.  Amendments  of  Bylaws 
and  Charter 

Section  1.  Amendments  of  these 
bylaws  may  be  adopted  and 
amendments  of  the  charter  requested  by 
the  affirmative  vote  of  two-thirds  of  the 
authorized  number  of  members  of  the 
board  at  any  duly  held  meeting  of  the 
board  if  the  members  of  the  board  have 
been  given  prior  written  notice  of  the 
meeting  and  the  notice  has  contained  a 
copy  of  the  proposed  amendment  or 
amendments.  No  amendment  of  these 
bylaws  or  of  the  charter  may  become 
effective,  however,  until  approved  in 
writing  by  the  NCUA  Board. 

Article  XVm.  Definitions 

Section  1.  When  used  in  these  bylaws 
the  terms: 

(a)  "Act"  means  the  Federal  Credit 
Union  Act,  as  amended. 

(b)  "Administration"  means  the 
National  Credit  Union  Administration. 

(c)  "Board"  means  board  of  directors 
of  the  federal  credit  union. 

(d)  "NCUA  Board"  means  the  Board 
of  the  National  Credit  Union 
Administration. 

(e)  "Regulation"  or  "regulations" 
means  rules  and  regulations  issued  by 
the  NCUA  Board. 

(f)  "Applicable  law  and  regulations" 
means  the  Federal  Credit  Union  Act  and 
rules  and  regulations  issued  thereunder 
or  other  applicable  federal  and  state 
statutes  and  rulgs  and  regulations  issued 
thereunder  as  the  context  indicates 
(such  as  The  Higher  Education  Act  of 
1965). 

(g)  "Paid  in  and  unimpaired  capital," 
as  of  a  given  date,  means  the  balance  of 


the  paid-in  share  accounts  as  of  such 
date,  less  any  losses  that  may  have  been 
incurred  for  which  there  is  no  reserve  or 
which  have  not  been  charged  against 
undivided  earnings. 

(h)  "Siuplus,"  as  of  a  given  date, 
means  the  credit  balance  of  the 
undivided  earnings  account  on  such 
date,  after  all  losses  have  been  provided 
for  and  net  earnings  or  net  losses  have 
been  added  thereto  or  deducted 
therefi-om,  as  the  case  may  be.  Reserves 
are  not  considered  as  a  part  of  the 
surplus. 

(i)  "Share"  or  "shares"  means  all 
classes  of  shares  and  share  certificates 
that  may  be  held  in  accordance  with 
applicable  law  and  regulations. 

Section  2.  If  included  in  the  definition 
of  the  field  of  membership  in  the 
organization  certificate  charter  of  this 
credit  union,  the  term  or  expressions: 

(a)  "Organizations  of  such  persons" 
means  an  organization  or  organizations 
composed  exclusively  of  persons  who 
are  within  the  field  of  membership  of 
this  credit  union. 

(b)  "Immediate  family  member" 
eligibility  is  limited  to  spouse,  child, 
sibling,  parent,  grandparent  or 
grandchild.  For  the  purposes  of  this 
definition,  immediate  family  member 
includes  stepparents,  stepchildren, 
stepsiblings,  and  adoptive  relationships. 
A  credit  union  may  adopt  a  more 
restrictive  definition  of  this  term  by 
deleting  this  definition  from  its  bylaws 
and  replacing  it  with  its  own  more 
restrictive  definition. 

(c)  "Household"  is  defined  as  persons 
living  in  the  same  residence 
maintaining  a  single  economic  unit.  A 
credit  union  may  adopt  a  more 
restrictive  definition  of  this  term  by 
deleting  this  definition  from  its  bylaws 
and  replacing  it  with  its  own  more 
restrictive  definition. 

(FR  Doc.  99-26716  Filed  10-13-99;  8:45  am) 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Sunshine  Act  Meeting 

Meeting  of  the  National  Museum 
Services  Board 

AGENCY:  Institute  of  Museum  and 
Library  Services. 
ACTION:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
agenda  of  a  forthcoming  meeting  of  the 
National  Museum  Services  Board.  This  • 
notice  also  describes  the  function  of  the 
board.  Notice  of  this  meeting  is  required 
under  the  Government  through  the 


Sunshine  Act  (Public  Law  94-409)  and 
regulations  of  the  Institute  of  Museiun 
and  Library  Services,  45  CFR  1180.84. 

TIME/DATE:  1:30-3:30  pm  on  Friday, 
November  5, 1999. 

STATUS:  Open. 

ADDRESSES:  The  Board  Room  of 
American  Society  of  Association 
Executives,  1575  I  Stieei.  NW, 
Washington,  DC  20005-1168,  (202)  626- 
2723. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Lyons,  Special  Assistant  to  the 
Director,  Institute  of  Museum  and 
Library  Services,  1100  Pennsylvania 
Avenue.  NW,  Room  510,  Washington, 
DC  20506.  (202)  606-4649. 

SUPPLEMENTARY  INFORMATION:  The 
National  Museum  Services  Board  is 
established  under  the  Museiun  Services 
Act,  Tide  n  of  the  Arts,  Humanities,  and 
Cultural  Affairs  Act  of  1976,  Public  Law 
94—462.  The  Board  has  responsibility  for 
the  general  policies  with  respect  to  the 
powers,  duties,  and  authorities  vested  in 
the  Institute  imder  the  Museum  Services 
Act. 

The  meeting  on  Friday,  November  5, 
1999  will  be  open  to  the  public.  If  you 
need  special  accommodations  due  to  a 
disability,  please  contact:  Institute  of 
Museum  and  Library  Services,  1100 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20506— (202)  606-8536— TDD  (202) 
606-8636  at  least  seven  (7)  days  prior  to 
the  meeting  date. 

Agenda — 76th  Meeting  of  the  National 
Museum  Services  Board 

The  Board  Room  of  American  Society  of 
Association  Executives,  1575 1  Street, 
NW,  Washington,  DC  20005-1168 

Friday,  November  5, 1999 

1:30 — 3:30pm 
I.  Chairperson's  Welcome  and 

Minutes  of  tiie  75th  NMSB 

Meeting— May  14, 1999 
n.  Director's  Report 
m.  Appropriations  Report 

IV.  Legislative/Public  Affairs  Report 

V.  Office  of  Research  and  Technology 
Report 

VI.  Office  of  Museum  Services 
Program  Reports 

VII.  Office  of  Library  Services 
Program  Reports 

Dated:  October  7, 1999. 
Linda  Bell, 

Director  of  Policy,  Planning  and  Budget. 

National  Foundation  of  the  Arts  and 

Humanities,  Institute  of  Museum  and  Library 

Services. 

(FR  Doc.  99-26973  Filed  10-12-99:  1:00  pm| 

BILLING  COOE  7036-01-M 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphaals  Panel  in 
Bloanglnaerinq  and  Environmental 
Syatama;  Notice  of  IMeeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Bioengineering  and  Environmental  System 
(1189). 

Date  and  Time:  November  2, 1999;  8:00 
AM— 5:00  PM. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard;  Arlington,  Virginia,  Room 
530. 

Type  of  Meeting:  Closed. 

Contact  Person:  Edward  H.  Bryan,  Program 
Director,  Division  of  Bioengineering  and 
Environmental  Systems,  National  Science 
I^oundation;  4201  Wilson  Boulevard; 
Arlington,  Virginia  22230;  Telephone:  (703) 
306-1318. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  Proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  October  7, 1999. 
Karen  J.  Yorli, 

Committee  Management  Officer. 
[FR  Doc.  99-26736  Filed  10-13-99;  8:45  am) 
BHJJNQ  CODE  7SSS-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphaals  Panel  in 
Bioengineering  and  Environmental 
Syalema;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Bioengineering  and  Environmental  Systems 
(1189). 

Date  and  Time:  November  5, 1999;  8:00 
AM-5:00  PM. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard;  Arlington,  Virginia  Room 
530. 

Type  of  Meeting:  Closed. 

Contact  Person:  Edward  H.  Bryan,  Program 
Director.  Division  of  Bioengineering  and 
Environmental  Systems,  National  Science 
Foundation;  4201  Wilson  Boulevard; 
Arlington.  Virginia  22230;  Telephone:  (703) 
306-1318. 


Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  October  7, 1999. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  99-26737  Filed  10-13-99;  8:45  am) 

BILUNQ  CODE  7SS6-41-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Bioengineering  and  Environmental 
Systems;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Bioengineering  and  Environmental  Systems 
(1189). 

Date  and  Time:  October  20-21. 1999  8:00 
AM-5:00  PM. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230, 
Room  330. 

Type  of  Meeting:  Closed. 

Contact  Person:  Fred  G.  Heineken,  Program 
Director,  Division  of  Bioengineering  and 
Environmental  Systems,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  Telephone:  (703)  306- 
1318. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 
Technology  for  a  Sustainable  Environmental 
(NSF/EPA)  Proposal  Review  Panel. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  person  Information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  October  7. 1999. 
Karen ).  York, 

Committee  Management  Officer. 
[FR  Doc.  99-26738  Filed  10-13-99;  8:45  am] 

BiUJNG  COOE  75S5-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Biological 
Infrastructure;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92-  - 
463,  as  amended).  The  National  Science 
Foimdation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Biological 
Infrastructure  (1215). 

Date  and  Time:  November  15-17, 1999; 
8:30  a.m.  until  6  p.m. 

Place:  Room  380,  NSF,  4201  Wilson 
Boulevard,  Arlington,  Virginia. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  William  R.  Gordon, 
Program  Director,  Research  Experiences  for 
Undergraduate,  Division  of  Biological 
Infrastructure,  Room  615,  NSF,  4201  Wilson 
Boulevard,  Arlington,  VA  22230,  (703)  306- 
1469. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Research 
Experiences  for  Undergraduate  Sites 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  informaton  of  a  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)(4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  October  7, 1999. 
Karen  ).  York, 

Committee  Management  Officer. 
[FR  Doc.  99-26735  Filed  10-13-99;  8:45  am] 

BILLINa  COOE  75S5-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Chemical 
and  Trmsport  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Chemical  and  Trmsport  Systems  (1190). 

Date  and  Time:  November  16, 1999,  8:30 
a.m.  to  5:30  p.m.  (Room  120);  November  17, 
1999,  8:00  a.m.  to  12:00  Noon  (Room  770). 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230, 
(703)  306-1371. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  M.C.  Roco,  Program 
Director,  Division  of  Chemical  and  Transport 
Systems  (CTS),  Room  525,  (703)  306-1371. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
nominations  for  the  FY99  Nanobiosystems 
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Panel,  Section  B  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)(4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  October  7, 1999. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  99-26744  Filed  10-13-99;  8:45  am] 

BILUNG  CODE  755S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Chemical 
and  Transport  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended],  the  National  Science 
Foimdation  annoimces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Chemical  and  Transport  Systems  (1190). 

Date  and  Time:  November  20, 1999,  8:00 
a.m.  to  5:00  p.m. 

Place:  Opryland  Hotel,  2800  Opryland 
Drive,  Nashville,  TN  37214-1297. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Stefan  Thynell, 
Program  Director,  Division  of  Chemical  and 
Transport  Systems  (CTS),  Room  525,  (703) 
306-1371. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
nominations  for  the  FY99  Thermal  Transport 
&  Thermal  Processing  Career  Panel  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:"The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  natiire,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
S52b(c]  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  October  7, 1999. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  99-26745  Filed  10-13-99;  8:45  am] 
BttJJNQCODE  7S55-01-II 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Education  and 
Human  Resources;  Notice  of  Meeting 

hi  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub,  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting. 


Name:  Advisory  Committee  for  Education 
and  Human  Resources  (#1119). 

Date  and  Time: 

November  4:  8:30  am-6:15  pm. 

November  5:  8:30  am-3:00  pm. 

Place:  Arlington  Hilton  Hotel,  950  N. 
Stafford  Street,  Arlington,  VA  22230. 

Type  of  Meeting: 

Part  Open 

Closed:  November  4:  5:15  pm-6:15  pm 

Discussion  of  Personnel  Issues. 

Contact  Person:  John  B.  Hunt,  Senior 
Liaison,  ACEHR,  Directorate  for  Education 
and  Human  Resources,  National  Science 
Foundation,  4201  Wilson  Boulevard,  Room 
805,  Arlington,  VA  22230,  703-306-1602. 

Summary  Minutes:  May  be  obtained  fi-om 
contact  person  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  NSF  support 
for  Education  and  Human  Resources. 

Agenda:  Review  of  FY2000  Programs  and 
strategic  planning  for  FY  2000  and  beyond. 

Reason  for  Closing:  The  information  being 
discussed  includes  personnel  issues 
involving  specific  individuals.  These  matters 
are  exempt  imder  5  U.S.C.  552b(c)(6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  October  7, 1999. 
Karen  ).  York, 

Committee  Management  Officer.  HRM. 
[FR  Doc.  99-26742  Filed  10-13-99;  8:45  am] 
BRUNG  CODE  4S55-01-H 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Engineering; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended)  the  National  Science 
Foundation  annotmces  the  following 
meeting. 

Name  and  Committee  Code:  Advisory 
Committee  for  Engineering  (#1170). 

Date  and  Time: 

November  3, 1999/8:30  a.m.-5:00  p.m. 

November  4, 1999/8:30  a.m.-l:00  p.m. 

Place:  Holiday  Inn  Arlington  at  Ballston, 
4610  North  Fairfax  Drive  (1-66  and  Glebe 
Road),  Arlington.  Virginia  22203. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Elbert  L.  Marsh, 
Deputy  Assistant  Director  for  Engineering, 
National  Science  Foundation,  Suite  505, 
4201  Wilson  Boulevard,  Arlington,  VA 
22230;  Telephone:  (703)  306-1301.  For  easier 
building  access,  individuals  planning  to 
attend  should  contact  Maxine  Byrd  at  703- 
306-1300  or  at  mbyrd@nsf.gov  so  that  your 
name  can  be  added  to  the  building  access 
list. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice, 
recommendations  and  counsel  on  major  goals 
and  policies  pertaining  to  Engineering 
programs  and  activities. 

Agenda:  The  principal  focus  of  the 
forthcoming  meeting  will  be  on  strategic 


issues,  both  for  the  Directorate  and  the 
Foundation  as  a  whole. 

Dated:  October  7, 1999. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  99-26740  Filed  10-13-99;  8:45  am) 

BILUNG  CODE  756S-01-4I 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Engineering 
Education  and  Centers;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Engineering  Education  and  Centers  (#173). 

Date  and  Time:  November  1  and  2. 1999, 
9:00  AM-5:00  PM. 

Place:  National  Science  Foundation.  Room 
330,  4201  Wilson  Boulevard,  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Persons:  Dr.  Theresa  A. 
Maldonado,  Program  Director,  Engineering 
Education  and  Centers  Division,  National 
Science  Foimdation,  Room  585,  4201  Wilson 
Boulevard,  Arlington,  VA  22230. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Research  Experience  for 
Undergraduate  Program  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)(4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  October  7, 1999.' 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  99-26739  Filed  10-13-99;  8:45  am] 
BILUNG  COOE  756S-01-II 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Methods,  £ross- 
Directorate,  and  Sciertce  and  Society 
Programs;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  (NSF)  announces  the 
following  4  meetings  of  the  Advisory 
Panel  for  Infrastructure.  Methods  & 
Science  Studies  (#1760); 

1.  Date  and  Time:  November  11-12, 1999; 
8:30  a.m.-5:00  p.m. 


55776 


Federal  Register /Vol.  64,  No.  198 /Thursday.  October  14,  1999 /Notices 


Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington.  VA  22230. 

Contact  Person:  Rachelle  Hollander, 
Program  Director  for  SDEST,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230.  Telephone:  (703)  306- 
1743. 

Agenda:  To  review  and  evaluate  SDEST 
proposals  as  part  oCthe  selection  process  for 
awards. 

2.  Date  and  Time:  November  12-13, 1998; 
8:30  a.m.-5:00  p.m. 

Room:  National  Science  Foundation,  4201 
Wilson  Blvd..  Room  365,  Arlington,  VA 
22230. 

Contact  Person:  Dr.  Michael  M.  Sokal, 
Program  Director  for  Science  &  Technology 
Studies,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
Telephone:  (703)  306-1742. 

Agenda:  To  review  and  evaluate  STS 
proposals  as  part  of  its  selection  process  for 
awards. 

3.  Date  and  Time:  December  3, 1999,  8:30 
a.m.-5:00  p.m. 

Room:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Room  130,  Arlington,  VA 
22230. 

Contact  Person:  Dr.  Cheryl  L.  Eavey, 
Program  Director  for  Methods,  Measurement 
&  Statistics,  National  Science  Foundation. 
4201  Wilson  Boulevard,  Arlington,  VA 
22230.  Telephone:  (703)  306-1729. 

Agenda:  To  review  and  evaluate  MMS 
proposals  as  part  of  its  selection  process  for 
awards. 

4.  Date  and  Time:  November  15, 1999;  8:30 
a.m.-5:00  p.m. 

Room:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Room  390,  Arlington.  VA 
22230. 

Contact  Person:  Bonney  Sheaham,  Program 
Director  for  Cross  Disciplinary  Activities, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230.  Telephone: 
(703)  30&-1733. 

Agenda:  To  review  and  evaluate  REU  Site 
proposals  as  part  of  the  selection  process  for 
awards. 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  support  for 
research  proposals  submitted  to  the  NSF  for 
financial  support. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  conBdential  nature,  including 
technical  information  data,  such  as  salaries, 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)(4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  October  7, 1999. 
Karen  ).  York, 

Committee  Management  Officer. 
IFR  Doc.  99-26734  Filed  10-13-99:  8:45  am) 

BNJJNO  CO0€  7SSS-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panal  in  Materials 
Research;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

This  notice  of  meeting  scheduled  for 
October  12, 1999.  The  new  meeting  is 
scheduled  for  November  9, 1999. 

Name:  Special  Emphasis  Panel  in  Materials 
Research  (1203). 

Date  and  Time:  November  9, 1999  8:00 
a.m.-5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Room  1060,  Arlington,  VA 
22230. 

Type  o/Meef/ng:  Closed. 

Contact  Person:  Dr.  Liselotte  J.  Schioler, 
Program  Director,  Ceramics  Program, 
Division  of  Materials  Research,  Room  1065, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230,  Telephone: 
(703)  306-1836. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  to  determine 
finalists  considered  for  Ceramic  Program 
awards. 

Reason  for  Closing:  Tfae  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b.(c)(4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  October  7, 1999. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  99-26743  Filed  10-13-99;  8:45  am] 

BHJJNQ  COOE  75$5-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Social, 
Behavioral,  and  EcorKMnic  Sciences; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Committee  for  Social, 
Behavioral,  and  Economic  Sciences  (1171). 

Date  and  Time: 

November  4, 1999  8:30  am-5:30  pm. 

November  4, 1999  8:30  am-2:30  pm. 

Place:  NSF,  Room  1235.  4201  Wilson 
Blvd.,  Arlington,  VA  22230. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Kenneth  M.  Brown, 
Executive  Secretary;  Directorate  for  Social 
Behavioral,  and  Economic  Sciences,  NSF, 


Suite  905;  4201  Wilson  Blvd.,  Arlington,  VA 
22230,  Telephone:  (703)  306-1741. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
reconunendations  to  the  National  Science 
Foundation  on  major  goals  and  policies 
pertaining  to  SBE  programs  and  activities. 

Agenda:  discussions  on  issues,  role  and 
future  direction  of  the  NSF  Directorate  for 
Social  Behavioral,  and  Economic  Sciences. 

Dated:  October  7, 1999. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  99-26741  Filed  10-13-99;  8:45  am] 

BH.UNQ  COOE  75S5-01-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Public  Hearing 

The  National  Transportation  Safety 
Board  will  convene  a  public  hearing 
beginning  at  9  a.m.,  local  time  on 
Wednesday,  October  .20-22, 1999.  at  the 
Hilton  Los  Angeles  Airport,  5711  West 
Century  Boulevard,  Los  Angeles, 
CaUfomia  90045  concerning  Highway 
Transportation  Safety  Aspects  of  the 
North  American  Free  Trade  Agreement. 
For  more  information,  contact  Jeanmarie 
Poole,  NTSB  Office  of  Highway  Safety  at 
(202)  314-6448  or  Lauren  Peduzzi, 
NTSB  Office  of  PubUc  Affairs  at  (202) 
314-6100. 

Individuals  requesting  specific 
accommodation  should  contact  Mrs. 
Carolyn  Dargan  on  202-314-6305  by 
Friday  October  15, 1999. 

Dated:  October  8, 1999. 
Rhonda  Underwood, 
Federal  Register  Liaison  Officer. 
[FR  Doc.  99-26847  Filed  10-13-99;  8:45  am] 
BILUNG  COOE  7S33-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-9027-MLA;  ASLBP  No.  99- 
757-01-MLA] 

Cabot  Performance  Materials;  Notice 
of  Reconstitution 

Pursuant  to  the  authority  contained  in 
10  CFR  2.721  and  2.1207,  the  Presiding 
Officer  in  the  captioned  10  CFR  part  2, 
Subpart  L  proceeding  is  hereby  replaced 
by  appointing  Administrative  Judge 
Alan  S.  Rosenthal  as  Presiding  Officer 
in  place  of  Administrative  Judge  Peter 
B.  Bloch. 

All  correspondence,  documents,  and 
other  material  shall  be  filed  with  the 
Presiding  Officer  in  accordance  with  10 
CFR  2.1203.  The  address  of  the  new 
Presiding  Officer  is:  Administrative  - 


Federal  Register / Vol.  64,  No.  198 /Thursday,  October  14,  1999 /Notices 


55777 


Judge  Alan  S.  Rosenthal,  Atomic  Safety 
and  Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555-0001. 

Issued  at  RockviUe,  Maryland,  this  7th  day 
of  October  1999. 
G.  Paul  BoUwerk  m. 
Chief  Administrative  Judge,  Atomic  Safety 
and  Licensing  Board  Panel. 
(FR  Doc.  99-26776  Filed  10-13-99;  8:45  am] 

BILUNQ  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-400-LA;  ASLBP  No.  99- 
762-02-LA] 

In  the  Matter  of  Carolina  Power  &  Light 
Company  (Shearon  Harris  Nuclear 
Power  Plant) ;  Notice  (Opportunity  To 
Make  Oral  or  Written  Limited 
Appearance  Statements) 

October  7, 1999. 

In  accordance  with  10  CFR  2.715(a). 
the  Atomic  Safety  and  Licensing  Board 
-will  entertain  oral  limited  appearance 
statements  in  connection  with  this 
proceeding  regarding  the  December  23, 
1998  request  of  Carolina  Power  &  Light 
Company  (CP&L)  under  10  CFR  50.90 
for  a  license  amendment  to  increase  the 
spent  fuel  storage  capacity  at  its 
Shearon  Harris  Nuclear  Power  Plant 
(Harris),  located  in  Wake  and  Chatham 
Counties,  North  Carolina.  In  its 
amendment  request,  CP&L  seeks 
authorization  to  add  rack  modules  to 
spent  fuel  pools  "C"  and  "D"  and  place 
the  pools  in  service. 

A.  Date,  Time,  and  Location  of  Oral 
Limited  Appearance  Statement 
Sessions 

The  Board  will  hear  oral  limited 
appearance  statements  on  the  following 
dates  at  the  specified  locations  and 
times: 

Date:  Tuesday,  December  7.  1999. 

Times:  Afternoon  Session — 1 :00  p.m. 
to  4:00  p.m.;  Eastern  Standard  Time 
(EST);  Evening  Session — 7:00  p.m.  to 
9:30  p.m.  EST. 

Location;  Jane  S.  McKimmon 
Conference  Center,  North  Carolina  State 
Uiuversity,  Comer  of  Gorman  Street  and 
Western  Avenue,  Raleigh,  North 
Carolina.    ^ 

Date:  Wednesday,  December  8, 1999. 

Times:  Afternoon  Session — 1:00  p.m. 
to  4:00  p.m.  EST;  Evening  Session— 7:00 
p.m.  to  9:30  p.m.  EST. 

Location:  Southern  Human  Resources 
Center,  Main  Meeting  Room  2505 
Homestead  Road,  Chapel  Hill,  North 
Carolina. 


B.  Participation  Guidelines  for  Oral 
Limited  Appearance  Statements 

Any  person  not  a  party  to  the 
proceeding  will  be  permitted  to  make  an 
oral  statement  setting  forth  his  or  her 
position  on  matters  of  concern  relating 
to  this  proceeding.  These  statements  do 
not  constitute  testimony  or  evidence, 
but  may  help  the  Board  and/or  the 
parties  in  their  deliberations  in 
connection  with  the  issues  to  be 
considered  in  this  proceeding. 

Oral  limited  appearance  statements 
vdll  be  entertained  during  the  hours 
specified  above,  or  during  such  lesser 
time  as  may  be  necessary  to 
accommodate  the  speakers  who  are 
present.  The  time  allotted  for  each 
statement  normally  will  be  no  more 
than  five  minutes,  but  may  be  further 
limited  depending  on  the  nimiber  of 
written  requests  to  make  an  oral 
statement  that  are  submitted  in 
accordance  with  section  C  below  and/or 
the  number  of  persons  present  at  the 
designated  times. 

C.  Submitting  Request  To  Make  an  Oral 
Limited  Appearance  Statement 

Persons  wishing  to  make  an  oral 
statement  who  have  submitted  a  timely 
written  request  to  do  so  will  be  given 
priority  over  those  who  have  not  filed 
such  a  request.  In  order  to  be  considered 
timely,  a  written  request  to  make  an  oral 
statement  must  be  mailed,  faxed,  or  sent 
by  e-mail  so  as  to  be  received  by  close 
of  business  (4:30  p.m.  EST)  on  Monday, 
November  29, 1999.  The  request  must 
specify  the  date  (Tuesday,  December  7, 
or  Wednesday,  December  8)  and  the 
session  on  that  day  (afternoon  or 
evening)  during  which  the  requester 
wishes  to  make  an  oral  statement. 

Written  requests  to  make  an  oral  - 
statement  should  be  submitted  to:  Mail: 
Office  of  the  Secretary,  Rulemakings 
and  Adjudications  Staff,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555-0001;  Fax:  (301)  415-1101 
(verification  (301)  415-1966);  E-mail: 
hearingdocket@nrc.gov. 

In  addition,  using  the  same  method  of 
service,  a  copy  of  the  written  request  to 
make  an  oral  statement  should  be  sent 
to  the  Chairman  of  this  Licensing  Board 
as  follows:  Mail:  Administrative  Judge  . 
G.  Paul  Bollwerk,  III,  Atomic  Safety  and 
Licensing  Board  Panel,  Mail  Stop  T- 
3F23,  U.S.  Nuclear  Regidatory 
Commission,  Washington,  D.C.  20555- 
0001;  Fax:  (301)  415-5599  (verification 
(301)  415-7550);  E-mail:  gpb@nrc.gov. 

D.  Submitting  Written  Limited 
Appearance  Statements 

As  the  Board  has  noted  previously,  a 
written  limited  appearance  statement 


can  be  submitted  at  any  time.  Such  a 
statement  should  be  sent  to  the  Office  of 
the  Secretary  by  mail  at  the  address 
given  in  section  C  above,  with  a  copy  to 
the  Licensing  Board  Chairman  at  the 
address  given  in  section  C. 

Documents  relating  to  this  application 
currently  are  on  file  at  the  Cameron 
Village  Regional  Librar>-,  1930  Clark 
Avenue,  Raleigh,  North  Carolina  27605. 

RockviUe,  Maryland.  Octobn  7, 1999. 

For  the  Atomic  Safety  and  Licensing 
Board.* 

G.  Paul  BoUwerii  m. 

Administrative  fudge. 

[FR  Doc.  99-26779  Filed  10-13-99;  8:45  am] 

eaUNGCOOE  7SKM)1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-247] 

Consolidated  Edison  Company  of  New 
Yorl(,  Inc.;  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regidatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
26  issued  to  Consolidated  Edison 
Company  of  New  York,  Inc.  (the 
licensee)  for  operation  of  the  Indian 
Point  Nuclear  Generating  Unit  No.  2, 
located  in  Westchester  County.  New 
York. 

The  proposed  amendment  would 
allow  a  one-time  extension  of  several 
calibrations  and  test  of  instrument 
channels  from  30  months  to  37  months. 
Specifically  the  proposed  amendment 
would  affect  (a)  reactor  coolant  flow 
transmitters;  (b)  containment  sump  level 
(discrete)  Recirculation  sump  level 
(discrete);  (c)  Pressurizer  level 
transmitters;  (d)  480  volt  undervoltage; 
(e)  6.9  kv  undervoltage  relays  and  6.9  kv 
underfrequency  relays;  (0  Steam 
generator  level — ^transmitters;  (g) 
residual  heat  removal  (RHR)  flow 
calibration — transmitters;  (h) 
Acciunulator  level  transmitters;  (i) 
Accumidator  pressure  transmitters;  (j) 
Steam  line  pressure  transmitters;  (k) 
Containment  sump,  Recirculation  sump, 
Reactor  cavity  level  (continuous),  and 
Containment  sump  (continuous);  (1) 
Volume  control  tank  level;  (m)  Fan 


'  Copies  of  this  notice  were  sent  this  date  by 
Internet  e-mail  transmission  to  counsel  for  (1) 
applicant  CP&L;  (2)  intervenor  Board  of 
Commissioners  of  Orange  County,  North  Carolina: 
and  (3)  the  NRC  sUfT. 
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cooler  unit  (FCU)  cooling  flow 
transmitters;  (n)  overpressure  protection 
pressure  transmitters  (field)  Pressurizer 
power  operated  relief  valve's;  (o) 
Pressurizer  pressure — transmitters;  (p) 
OT(DeltalT  and  OP(Delta]T  setpoint 
generators.  Exigent  circumstances  exist 
because  the  30-month  surveillance 
interval  for  some  of  these  instruments 
expires  on  October  31, 1999. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circiunstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  tbe  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

(1)  Does  the  proposed  license  amendment 
involve  a  signiHcant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

(A)  The  proposed  license  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  A  statistical  analysis  of 
uncertainties  for  the  RCS  [reactor  coolant 
system)  flow  channels  for  a  30-month 
operating  cycle  was  performed.  A 
corresponding  statistical  evaluation  of  the 
projected  drift  over  a  37-month  operating 
cycle  has  also  been  performed.  The  drift  and 
bias  thus  calculated  has  been  evaluated  with 
regard  to  RCS  flow  CSA  (channel  statistical 
allowcmce]  versus  the  Safety  Analysis  limits 
and  it  has  been  detennined  that  the  drift  can 
be  accommodated  within  the  existing  related 
Safety  Analysis  limits.  It  has  also  been 
determined  that  there  is  no  general  impact 
upon  any  Technical  Specification 
requirements  or  the  related  Safety  Analysis 
limits. 

The  existing  margin  between  the  Technical 
Specification  limits  and  the  Safety  Analysis 
limits  provides  assurance  that  plant 
protective  functions  will  occur  as  required.  It 
is  therefore  concluded  that  changing  the 
surveillance  interval  from  24  months  (plus 
25%)  to  37  months  for  the  transmitter  will 
not  result  in  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 


(B)  The  proposed  license  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  It  has  been  concluded 
that  there  will  be  no  impact  upon  any 
Technical  Specification  Requirement  or 
Safety  Analysis  Limits.  Of  the  surveillance 
anomalies  identified  since  1986,  only  one 
impacted  an  instrument  channel.  In  this 
instance,  level  indication  continued  to  be 
maintained  due  to  redimdancy. 

As  added  assurance,  the  current  Indian 
Point  Unit  2  Technical  Specifications  require 
a  channel  check  be  performed  every  shift, 
providing  a  means  to  monitor  the  channels 
for  gross  failure. 

The  existing  margin  between  the  Technical 
Specification  limits  and  the  Safety  Analysis 
limits  remains  unchanged  and  provides 
assurance  that  plant  protective  functions  will 
occur  as  required.  It  is  therefore  concluded 
that  changing  the  surveillance  interval  ft°om 
24  months  (plus  25%)  to  37  months  for  the 
channels  will  not  result  in  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

(C)  The  proposed  license  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  A  statistical  analysis  of 
chaimel  uncertainty  for  a  30  month  operating 
cycle  was  previously  performed.  A 
corresponding  statistical  evaluation  of  the 
projected  drift  of  the  transmitter  over  a  37- 
month  operating  cycle  has  currently  been 
performed.  Subsequently,  when  drift  of  the 
remainder  of  the  chaimel  (calibrated  at  the 
Technical  Specification  frequency  of  24 
months)  is  combined  with  the  drift  and  bias 
of  the  transmitter  projected  at  37  months,  the 
sum  is  acconunodated  by  the  channel 
uncertainty  calculations.  Therefore,  the 
chaimel  uncertainty  derived  for  30  months  is 
valid  for  a  37-month  operating  cycle 
providing  the  rack  is  calibrated  at  the  24- 
month  (plus  25%)  frequency  and  the 
transmitter  is  calibrated  at  37  months. 

It  can  also  be  concluded  that  sufficient 
allowance  exists  between  the  existing 
Technical  Specification  limits  and  the 
licensing  basis  Safety  Analysis  limits  to 
accommodate  the  channel  statistical  error 
resulting  &t)m  a  37  month  operating  cycle 
(with  a  rack  calibration  at  24  months  plus 
25%). 

The  existing  allowance  between  the 
Technical  Specification  limits  and  the  Safety 
Analysis  limits  provides  assurance  that  plant 
protective  functions  will  occur  as  required. 
Thus,  the  Channel  Statistical  Allowance  for 
37  months  can  be  accommodated  without 
impacting  the  Incensing  l>asis  Safety 
Analysis. 

It  is  therefore  concluded  that  changing  the 
surveillance  interval  from  24  months  (plus 
25%)  to  37  months  for  the  transmitter  will 
not  result  in  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(D)  The  proposed  license  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  A  statistical  analysis  of 
uncertainties  for  the  480  volt  under  voltage 
and  degraded  voltage  relay  channels  for  a  30- 
month  operating  cycle  was  performed.  A 


corresponding  statistical  evaluation  of  the 
projected  drift  over  a  37-month  operating 
cycle  has  also  been  performed.  The  drift  thus 
calculated  has  been  evaluated  with  regard  to 
the  original  CSA  and  has  been  found  to  be 
bounded  by  the  CSA  value.  In  addition,  the 
relay  setpoints  have  been  compared  with  the 
Safety  Analysis  limits  and  it  has  been 
determined  that  the  drift  and  bias  can  be 
accommodated  within  the  existing  related 
Safety  Analysis  limits.  It  has  also  been 
determined  that  there  is  no  general  impact 
upon  any  Technical  Specification 
requirements  or  the  related  Safety  Analysis 
limits. 

The  existing  margin  between  the  Technical 
Specification  limits  and  the  Safety  Analysis 
limits  provides  assurance  that  plant 
protective  functions  will  occur  as  required.  It 
is  therefore  concluded  that  changing  the 
surveillance  interval  from  24  months  (plus 
25%)  to  37  months  for  the  480  voft  under 
voltage  and  degraded  voltage  relays  will  not 
result  in  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(E)  The  proposed  license  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  A  statistical  analysis  of 
uncertainties  for  the  6.9  kV  under  voltage 
and  Under  Frequency  relay  channels  for  a  30- 
month  operating  cycle  was  performed. 
Corresponding  statistical  evaluations  of  the 
projected  drifts  over  a  37-month  operating 
cycle  has  also  been  performed.  It  has  been 
confirmed  that  the  drifts  for  37  months  will 
be  no  greater  than  the  drifts  projected  for  30 
months.  The  drifts  thus  calculated  have  been 
evaluated  with  regard  to  under  voltage  and 
imder  frequency  set  points  versus  the  Safety 
Analysis  limits  and  it  has  been  determined 
that  the  drift  can  be  accommodated  within 
the  existing  related  Safety  Analysis  limits 
with  no  decrease  in  margin.  It  has  also  been 
determined  that  there  is  no  general  impact 
upon  any  Technical  Specification 
requirements  of  the  related  Safety  Analysis 
limits. 

The  existing  margin  between  the  Technical 
Specification  limits  and  the  Safety  Analysis 
limits  provides  assurance  that  plant 
protective  functions  will  occur  as  required.  It 
is  therefore  concluded  that  hanging  the 
surveillance  interval  from  24  months  (plus 
25%)  to  37  months  for  the  under  voltage  and 
under  frequency  relays  will  not  result  in  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(F)  The  proposed  license  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  A  statistical  analysis  of 
channel  uncertainty  for  a  30  month  operating 
cycle  was  previously  performed.  A 
corresponding  statistical  evaluation  of  the 
projected  drift  of  the  transmitters  over  a  37- 
month  operating  cycle  has  currently  been 
performed.  Subsequently,  when  drift  of  the 
remainder  of  the  channel  (calibrated  at  the 
Technical  Specification  frequency  of  24 
months)  is  combined  with  the  drift  and  bias 
of  the  transmitter  projected  at  37  months,  the 
sum  does  not  exceed  the  original  CSA  at  30 
months.  Therefore,  the  channel  uncertainty 
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derived  for  30  months  is  valid  for  a  37-month 
operating  cycle  providing  the  rack  is 
calibrated  at  the  24-month  (plus  25%) 
frequency  and  the  transmitter  is  calibrated  at 
37  months.  It  has  been  demonstrated  that 
sufficient  allowance  exists  between  the 
existing  Technical  Specification  limits  and 
the  licensing  basis  Safety  Analysis  limits  to 
accommodate  the  channel  statistical  error 
resulting  from  a  37  month  operating  cycle 
(with  a  rack  calibration  at  24  months  plus 
25%). 

The  existing  allowance  between  the 
Technical  Specification  limits  and  the  Safety 
Analysis  limits  provides  assurance  that  plant 
protective  functions  will  occur  as  required.  It 
is  therefore  concluded  that  changing  the 
surveillance  interval  from  24  months  (plus 
25%)  to  37  months  for  the  transmitters  will 
not  result  in  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(G)  The  proposed  license  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  A  statistical  analysis  of 
channel  uncertainty  for  a  30  month  operating 
cycle  was  previously  performed.  A 
corresponding  statistical  evaluation  of  the 
projected  drift  of  the  transmitter  over  a  37- 
month  operating  cycle  has  currently  been 
performed.  Subsequently,  when  drift  of  the 
remainder  of  the  channel  (calibrated  at  the 
Technical  Specification  frequency  of  24 
months)  is  combined  with  the  drift  and  bias 
of  the  transmitter  projected  at  37  months,  the 
Sum  does  not  exceed  the  original  projection 
at  30  months.  Therefore,  the  channel 
uncertainty  derived  for  30  months  is  valid  for 
a  37-month  operating  cycle  providing  the 
rack  is  calibrated  at  the  24-month  (plus  25%) 
frequency  and  the  transmitter  is  calibrated  at 
37  months. 

The  proposed  change  does  not  affect  the 
existing  Safety  Analysis  limit  nor  any 
Technical  Specification  limits.  Plant 
equipment  will  function  as  before,  in  order 
to  preserve  Safety  Analysis  limits. 

It  is  therefore  concluded  that  changing  the 
surveillance  interval  from  24  months  (plus 
25%)  to  37  months  for  the  transmitters  will 
not  result  in  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(H)  The  proposed  license  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  A  statistical  analysis  of 
uncertainties  for  the  accumulator  level 
channels  for  a  30-month  operating  cycle  was 
performed.  A  corresponding  statistical 
evaluation  of  the  projected  drift  over  a  37- 
month  operating  cycle  has  also  been 
performed.  It  has  been  confirmed  that  the 
drift,  including  bias,  for  37  months  will  be 
bounded  by  the  CSA  originally  calculated  for 
30  months.  The  drift  thus  calculated  has  been 
evaluated  with  regard  to  level  setpoints, 
versus  the  Safety  Analysis  limits  and  it  has 
been  determined  that  the  drift,  including 
bias,  can  be  accommodated  within  the 
existing  related  Safety  Analysis  limits.  It  has 
also  been  determined  that  there  is  no  general 
impact  upon  any  Technical  Specification 
requirements  or  the  related  Safety  Analysis 
limits. 


The  existing  margin  between  the  Technical 
Specification  limits  and  the  Safety  Analysis 
limits  provides  assurance  that  plant 
protective  functions  will  occur  as  required.  It 
is  therefore  concluded  that  changing  the 
surveillance  interval  from  24  months  (plus 
25%)  to  37  months  for  the  transmitter  will 
not  result  in  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(I)  The  proposed  license  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  A  statistical  analysis  of 
uncertainties  for  the  accumulator  pressure 
channels  for  a  30-month  operating  cycle  was 
performed.  A  corresponding  statistical 
evaluation  of  the  projected  drift  over  a  37- 
month  operating  cycle  has  also  been 
performed.  It  has  been  confirmed  that  the 
drift  for  37  months  will  be  no  greater  than 
the  drift  projected  for  30  months.  The  drift 
thus  calculated  has  been  evaluated  with 
regard  to  accumulator  pressure  setf>oints 
versus  the  Safety  Analysis  limits  and  it  has 
been  determined  that  the  drift  can  be 
accommodated  within  the  existing  related 
Safety  Analysis  limits.  It  has  also  been 
determined  that  there  is  no  general  impact 
upon  any  Technical  Specification 
requirements  or  the  related  Safety  Analysis 
limits. 

The  accumulators  are  passive  engineered 
safety  features  since  gas  forces  injection  and 
no  external  source  of  power  or  signal 
transmission  is  needed  to  obtain  fast-acting, 
high-flow  capability  when  injection  is 
required.  One  accumulator  is  attached  to 
each  of  the  four  cold  legs  of  the  reactor 
coolant  system. 

The  existing  margin  between  the  Technical 
Specification  limits  and  the  Safety  Analysis 
limits  provides  assurance  that  plant 
protective  functions  will  occur  as  required.  It 
is  therefore  concluded  that  changing  the 
surveillance  interval  from  24  months  (plus 
25%)  to  37  months  for  the  transmitter  will 
not  result  in  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(J)  The  proposed  license  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  A  statistical  analysis  of 
uncertainties  for  the  steam  line  pressure 
channels  for  a  30-month  operating  cycle  was 
performed.  A  corresponding  statistical 
evaluation  of  the  projected  drift  over  a  37- 
month  operating  cycle  has  also  been 
performed.  It  has  been  confirmed  that  the 
drift  for  37  months  will  be  no  greater  than 
the  drift  projected  for  30  months.  The  drift 
thus  calculated  has  been  evaluated  with 
regard  to  steam  line  pressure  setpoints  versus 
the  Safety  Analysis  limits  and  it  has  been 
determined  that  the  drift  can  be 
accommodated  within  the  existing  related 
Safety  Analysis  limits.  It  has  also  been 
determined  that  there  is  no  general  impact 
upon  any  Technical  Specification 
requirements  or  the  related  Safety  Analysis 
limits.  The  existing  margin  between  the 
Technical  Specification  limits  and  the  Safety 
Analysis  limits  provides  assurance  that  plant 
protective  functions  will  occur  as  required.  It 
is  therefore  concluded  that  changing  the 


surveillance  interval  from  24  months  (plus 
25%)  to  37  months  for  the  transmitter  will 
not  result  in  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(K)  The  proposed  license  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  A  statistical  analysis  of 
channel  uncertainty  for  a  30  month  operating 
cycle  was  previously  performed.  A 
corresponding  statistical  evaluation  of  the 
projected  drift  and  bias  of  the  transmitters 
over  a  37-month  operating  cycle  has 
currently  been  performed.  Subsequently, 
when  drift  of  the  remainder  of  the  channels 
(calibrated  at  the  Technical  Specification 
frequency  of  24  months  is  combined  with  the 
drift  and  bias  of  the  transmitters  projected  at 
37  months,  the  sum  does  not  exceed  the 
original  projections  at  30  months.  Therefore, 
the  channel  uncertainty  derived  for  30 
months  is  valid  for  a  37-month  operating 
cycle  providing  the  rack  is  calibrated  at  the 
24-month  (plus  25%)  frequency  and  the 
transmitters  are  calibrated  at  37  months.  The 
sump  level  indications  are  provided  to  the 
control  room  by  both  magnetic  switch/float- 
type  detectors  (series  of  5  lights  provide 
discrete  level  indication)  and  differential 
pressure  transmitter  (continuous  level 
indication)  which  encompasses  redundancy 
and  diversity  associated  with  containment 
sump  level  monitoring. 

The  existing  allowance  between  the 
Technical  Specification  limits  and  the  Safety 
Analysis  limits  provides  assurance  that  plant 
protective  functions  will  occur  as  required. 
No  change  in  these  allowances  has  occurred 
due  to  the  proposed  revision  in  surveillance 
interval  of  the  transmitters. 

It  is  therefore  ronrlnded  that  changing  the 
surveillance  interval  from  24  months  (plus 
25%)  to  37  months  for  the  transmitter  will 
not  result  in  a  significant  increase  in  the 
probability  or  consequences  of  an  accideDt 
previously  evaluated. 

(L)  The  proposed  license  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  A  statistical  analysis  of 
channel  uncertainty  for  a  30  month  operating 
cycle  was  previously  performed.  A 
corresponding  statistical  evaluation  of  the 
projected  drift  of  the  channel  over  a  37- 
month  operating  cycle  has  currently  been 
performed.  It  has  been  confirmed  that  the 
channel  drift  for  a  37-month  interval  is 
bounded  by  the  existing  drift  allowance  used 
in  the  current  uncertainty  calculations. 
Therefore,  the  channel  uncertainty  derived 
for  30  months  is  valid  for  a  37-month 
operating  cycle.  There  are  no  nominal 
setpoints  within  the  Technical  Specifications 
for  the  level  of  the  Volume  Control  Tank  nor 
are  there  any  applicable  Safety  Analysis 
Limits.  Thus,  the  Channel  Statistical 
Allowance  for  37  months  can  be 
accommodated  without  impacting  the 
licensing  basis  Safety  Analysis. 

It  is  therefore  concluded  that  changing  the 
surveillance  interval  from  24  months  (plus 
25%)  to  37  months  for  the  transmitter  will 
not  result  in  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 
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(M)  The  proposed  license  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  A  statistical  analysis  of 
uncertainties  for  the  FCU  (fan  cooler  unit) 
flow  channels  for  a  30-month  operating  cycle 
was  performed.  A  corresponding  statistical 
evaluation  of  the  projected  drift  of  the 
transmitters  over  a  37-month  operating  cycle 
has  also  been  performed.  When  drift  of  the 
remainder  of  the  channel  (calibrated  at  24 
months)  is  combined  with  the  drift  and  bias 
of  the  transmitter  at  37  months,  the  sum  does 
not  exceed  the  original  projection  at  30 
months.  Therefore,  the  channel  uncertainty 
derived  for  30  months  is  valid  for  a  37  month 
operating  cycle  providing  the  rack  is 
calibrated  at  the  24  month  (plus  25%) 
frequency  and  the  transmitter  is  calibrated  at 
37  months.  In  addition,  the  flow  controllers 
to  the  Fan  Cooling  Units  have  had  their  low 
flow  setpoints  raised  to  provide  operators 
with  earlier  alarms  associated  with  FCU 
system  flow  degradation. 

It  has  been  determined  that  there  is  no 
general  impact  upon  any  Technical 
Specification  requirements  or  related  Safety 
Analysis  limits.  The  Indian  Point  Unit  2 
Technical  Specification  does  not  specify  a 
specific  setpoint.  It  is  therefore  concluded 
that  changing  the  surveillance  interval  from 
24  months  (plus  25%)  to  37  months  for  the 
transmitter  will  not  result  in  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

(N)  The  proposed  license  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  Statistical  analyses  of 
OPS  [over  pressure  protection]  pressure  and 
PORV  (power  operated  relief  valve]  channel 
uncertainties  for  a  30  month  operating  cycle 
were  previously  performed. 

A  corresponding  statistical  evaluation  of 
the  projected  drift  of  the  OPS  pressure 
transmitter  over  a  37-month  operating  cycle 
has  currently  been  performed.  It  has  been 
confirmed  that  when  the  transmitter  drift  for 
a  37-month  interval  is  determined  it  is 
bounded  by  the  existing  drift  allowance  used 
in  the  uncertainty  calculations. 
Subsequently,  when  drift  of  the  remainder  of 
the  channel  (calibrated  at  the  Technical 
Specification  frequency  of  24  months)  is 
combined  with  the  drift  of  the  transmitter 
projected  at  37  months,  the  sum  does  not 
exceed  the  original  projection  at  30  months. 
Therefore,  the  channel  uncertainty  derived 
for  30  months  is  valid  for  a  37-month 
operating  cycle  providing  the  rack  is 
calibrated  at  the  24-month  (plus  25%) 
frequency  and  the  transmitter  is  calibrated  at 
37  months. 

Similarly,  a  statistical  evaluation  of  the 
projected  drift  of  the  PORV  channel  over  a 
37  month  operating  cycle  has  currently  been 
performed.  It  has  been  confirmed  that  the 
channel  drift  for  a  37-month  interval  is 
bounded  by  the  existing  drift  allowance  used 
in  the  current  uncertainty  calculations. 
Therefore,  the  channel  uncertainty  derived 
for  thirty  months  is  valid  for  a  37  month- 
operating  cycle. 

It  can  also  be  concluded  that  sufficient 
allowance  exists  between  the  existing 
Technical  SpecificatioD  limits  and  the 


licensing  basis  Safety  Analysis  limits  to 
accommodate  the  channel  statistical  errors 
resulting  from  a  37  month  operating  cycle. 

The  existing  allowance  between  the 
Technical  Sp)ecification  limits  and  the  Safety 
Analysis  limits  provides  assurance  that  plant 
protective  functions  will  occur  as  required.  It 
is  therefore  concluded  that  changing  the 
surveillance  interval  from  24  months  (plus 
25%)  to  37  months  for  the  OPS  pressure 
transmitter  and  the  PORV  channels  will  not 
result  in  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

(O)  The  proposed  license  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  A  statistical  analysis  of- 
channel  uncertainty  for  a  30  month  operating 
cycle  was  previously  performed.  A 
corresponding  statistical  evaluation  of  the 
projected  drift  of  the  transmitter  over  a  37- 
month  operating  cycle  has  currently  been 
performed.  Subsequently,  when  drift  of  the 
remainder  of  the  channel  (calibrated  at  the 
Technical  Specification  frequency  of  24 
months)  is  combined  with  the  drift  and  bias 
of  the  transmitters  projected  at  37  months, 
the  sum  does  not  exceed  the  original 
projection  at  30  months.  Therefore,  the 
channel  uncertainty  derived  for  30  months  is 
valid  for  a  37-month  operating  cycle 
providing  the  rack  is  calibrated  at  the  24- 
month  (plus  25%)  frequency  and  the 
transmitter  is  calibrated  at  37  months.  It  can 
also  be  concluded  that  sufficient  allowance 
exists  between  the  existing  Technical 
Specification  limits  and  the  licensing  basis 
Safety  Analysis  limits  to  accommodate  the 
channel  statistical  error  resulting  from  a  37 
month  operating  cycle  (with  a  rack 
calibration  at  24  months  plus  25%). 

The  existing  allowance  between  the 
Technical  Specification  limits  and  the  Safety 
Analysis  limits  provides  assurance  that  plant 
protective  functions  will  occur  as  required.  It 
is  therefore  concluded  that  changing  the 
surveillance  interval  from  24  months  (plus 
25%)  to  37  months  for  the  transmitter  will 
not  result  in  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(P)  The  proposed  license  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  A  statistical  analysis  of 
channel  uncertainty  for  a  30  month  operating 
cycle  was  previously  performed.  The 
OT[Delta]T/OP(DeltalT  uncertainty 
calculations  of  record  for  Con  Ed  are  derived 
from  PC-RIA.  PC-RlB,  and  PT-Q52.  Of 
these,  the  quarterly  surveillance  performed 
via  PT-Q52  provides  the  governing 
uncertainty  allowances  because  it  performs  a 
functional  check  of  the  complete  channel 
bom  rack  input  through  output  (bistable) 
every  90  days.  This  includes  the  R/E 
converters,  E/I  converters,  I/I  converters, 
OT(DeltalT  setpoint  generators,  OP(Delta]T 
setpoint  generators,  OP(Delta]T  impulse  lag 
modules,  and  the  bistables.  If  a  problem  is 
detected  in  PT-Q52,  other  procedures  (PC- 
RIA,  PC-RIB,  PT-VIIA)  are  invoked  to 
perform  thorough  evaluation  and 
recalibration,  as  necessary.  Therefore,  the 
rack  drift  allowance  incorporated  in  the 


OT(Delta]T  and  OP(DeltalT  setpoint 
calculations  are  based  on  the  performance  of 
PT-Q52.  Thus,  continued  performance  of 
PT-Q52  on  a  quarterly  basis,  even  in 
conjunction  with  the  one  time  extension  of 
PC-EM37,  provides  assurance  that  all 
modules  are  performing  correctly. 

Therefore,  the  channel  uncert^nty  derived 
for  30  months  is  valid  for  a  37-month 
operating  cycle  since  the  rack  components 
are  checked  on  a  quarterly  frequency.  It  can 
also  be  concluded  that  sufficient  margin 
exists  between  the  existing  Technical 
Specification  limits  and  the  licensing  basis 
Safety  Analysis  limits  to  accommodate  the 
channel  statistical  error  resulting  from  a  37 
month  operating  cycle  (vvith  a  rack 
calibration  at  24  months  plus  25%). 

The  existing  margin  between  the  Technical 
Specification  limits  and  the  Safety  Analysis 
limits  provides  assurance  that  plant 
protective  functions  will  occur  as  required.  It 
is  therefore  concluded  that  changing  the 
surveillance  interval  from  24  months  (plus 
25%)  to  37  months  for  the  transmitter  will 
not  result  in  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated? 

(A)  The  proposed  license  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated.  The  proposed  change  does  not 
involve  the  addition  of  any  new  or  different 
type  of  equipment,  nor  does  it  involve 
operating  equipment  required  for  safe 
operation  of  the  facility  in  a  manner  that  is 
different  from  that  adcfressed  in  the  Updated 
Final  Safety  Analysis  Report.  Also,  the 
increased  surveillance  interval  (one-time 
only)  will  not  adversely  affect  the  reactor 
coolant  system  flow  instrimientation 
functions.  The  proposed  change  in  operating 
cycle  length  due  to  an  increased  surveillance 
interval  for  the  transmitters  will  not  result  in 
a  channel  statistical  allowance  which 
exceeds  the  current  margin  and  therefore  the 
margin  between  the  existing  Technical 
Specification  limits  and  the  Safety  Analysis 
limits.  Plant  equipment,  which  will  be 
nominally  set  at  (or  more  conservatively 
than)  Technical  Specification  limits,  will 
provide  protective  functions  to  assure  that 
Safety  Analysis  limits  are  not  exceeded.  This 
will  prevent  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated  from  occurring. 

(B)  The  proposed  license  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated.  The  proposed  change  does  not 
involve  the  addition  of  any  new  or  different 
type  of  equipment,  nor  does  it  involve 
operating  equipment  required  for  safe 
opwation  of  the  focility  in  a  manner  that  is 
different  from  that  addressed  in  the  Updated 
Final  Safety  Analysis  Report.  The  increased 
surveillance  interval  (one-time  only)  vtrill  not 
adversely  affect  the  Containment  sump  level 
and  Recirculation  Sump  Level 
instrumentation  functions.  Plant  equipment, 
which  vrill  be  nominally  set  at  (or  more 
conservatively  than)  Technical  Specification 
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limits,  will  provide  protective  functions  to 
assure  that  Safety  Analysis  limits  are  not 
exceeded.  This  will  prevent  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
previously  evaluated  fixim  occurring. 

(C)  The  proposed  license  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated.  The  proposed  change  does  not 
involve  the  addition  of  any  new  or  different 
type  of  equipment,  nor  does  it  involve 
operating  equipment  required  for  safe 
operation  of  the  facility  in  a  manner  that  is 
different  from  that  addressed  in  the  Updated 
Final  Safety  Analysis  Report.  Also,  the 
increased  surveillance,  interval  (one-time 
only)  will  not  adversely  affect  the  Pressurizer 
Level  instrumentation  functions.  The 
proposed  change  in  operating  cycle  length 
due  to  an  increased  surveillance  interval  for 
the  transmitters  will  not  result  in  a  channel 
statistical  allowance  which  exceeds  the 
current  margin  and  therefore  the  margin 
between  the  existing  Technical  Specification 
limits  and  the  Safety  Analysis  limits.  Plant 
equipment,  which  will  be  nominally  set  at 
(or  more  conservatively  than)  Technical 
SpeciHcation  limits,  will  provide  protective 
functions  to  assure  that  Safety  Analysis 
limits  are  not  exceeded. 

This  will  prevent  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  evaluated  from  occurring. 

(D)  The  proposed  license  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated.  The  proposed  change  does  not 
involve  the  addition  of  any  new  or  different 
type  of  equipment,  nor  does  it  involve 
operating  equipment  required  for  safe 
operation  of  the  facility  in  a  manner  that  is 
different  from  that  addressed  in  the  Updated 
Final  Safety  Analysis  Report.  Also,  the 
increased  surveillance  interval  (one-time 
only)  will  not  adversely  affect  the  480  Volt 
under  voltage  or  degraded  voltage 
instrumentation  functions.  The  proposed 
change  in  operating  cycle  length  due  to  an 
increased  surveillance  interval  for  the  relays 
will  not  result  in  a  channel  statistical 
allowance  which  exceeds  the  current  margin 
and  therefore  the  margin  between  the 
existing  Technical  Specification  limits  and 
the  Safety  Analysis  limits.  Plant  equipment, 
which  will  be  nominally  set  at  (or  more 
conservatively  than)  Technical  Specification 
limits,  will  provide  protective  functions  to 
assure  that  Safety  Analysis  limits  are  not 
exceeded.  This  will  prevent  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
previously  evaluated  from  occurring. 

(E)  The  proposed  license  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated.  The  proposed  change  does  not 
involve  the  addition  of  any  new  or  different 
type  of  equipment,  nor  does  it  involve 
operating  equipment  required  for  safe 
operation  of  the  facility  in  a  manner  that  is 
different  from  that  addressed  in  the  Updated 
Final  Safety  Analysis  Report.  The  increased 
surveillance  interval  (one-time  only)  will  not 
adversely  affect  the  6.9  kV  Under  Voltage  and 
Under  Frequency  instrumentation  functions. 
The  proposed  change  in  operating  cycle 
length  due  to  an  increased  surveillance 


interval  for  the  relays  will  not  result  in  a 
channel  statistical  allowance  which  reduces 
the  margin  between  the  existing  Technical 
Specification  limits  and  the  Safety  Analysis 
limits.  Plant  equipment,  which  will  be 
nominally  set  at  (or  more  conservatively 
than)  Technical  Specification  limits,  will 
provide  protective  functions  to  assure  that 
Safety  Analysis  limits  are  not  exceeded.  This 
will  prevent  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated  from  occurring.  " 

(F)  The  proposed  license  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated.  The  proposed  change  does  not 
involve  the  addition  of  any  new  or  different 
type  of  equipment,  nor  does  it  involve 
operating  equipment  required  for  safe 
operation  of  the  facility  in  a  manner  that  is 
different  from  that  addressed  in  the  Updated 
FinaF  Safety  Analysis  Report.  Also,  the 
increased  surveillance  interval  (one-time 
only]  will  not  adversely  affect  the  steam 
generator  level  instrumentation  functions. 
The  proposed  change  in  operating  cycle 
length  due  to  an  increased  surveillance 
interval  for  the  transmitter  will  not  result  in 

a  channel  statistical  allowance  which 
exceeds  the  current  margin  and  therefore  will 
not  exceed  the  margin  between  the  existing 
Technical  Specification  limits  and  the  Safety 
Analysis  limits.  Plant  equipment,  which  will 
be  nominally  set  at  (or  more  conservatively 
than)  Technical  Specification  limits,  will 
provide  protective  functions  to  assure  that 
Safety  Analysis  limits  are  not  exceeded.  This 
will  prevent  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated  from  occurring. 

(G)  The  proposed  license  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated.  The  proposed  change  does  not 
involve  the  addition  of  any  new  or  different 
type  of  equipment,  nor  does  it  involve 
operating  equipment  required  for  safe 
operation  of  the  facility  in  a  manner  that  is 
different  from  that  addressed  in  the  Updated 
Finial  Safety  Analysis  Report.  Also,  the 
increased  surveillance  interval  (one-time 
only)  will  not  adversely  affect  the  RHR 
[Residual  Heat  Removal]  Flow 
instrumentation  functions.  The  proposed 
change  in  operating  cycle  length  due  to  an 
increased  surveillance  interval  for  the 
transmitter  will  not  impact  any  Technical 
Specification  limit  or  Safety  Analysis  limit. 
Plant  protective  functions  will  occur  as 
designed. 

This  will  prevent  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  evaluated  from  occurring. 

(H)  The  proposed  license  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated.  The  proposed  change  does  not 
involve  the  addition  of  any  new  or  different 
type  of  equipment,  nor  does  it  involve 
operating  equipment  required  for  safe 
operation  of  the  facility  in  a  manner  that  is 
different  from  that  addressed  in  the  Updated 
Final  Safety  Analysis  Report.  Also,  the 
increased  surveillance  interval  (one-time 
only)  will  not  adversely  affect  the 
accumulator  level  instnunentation  functions. 


The  proposed  change  in  operating  cycle 
length  due  to  an  increased  surveillance 
interval  for  the  level  transmitters  will  not 
result  in  a  channel  statistical  allowance 
which  exceeds  the  ciurent  margin  and 
therefore  the  margin  between  the  existing 
Technical  Specification  limits  and  the  Safety 
Analysis  limits.  Plant  equipment,  which  will 
be  nominally  set  at  (or  more  conservatively 
than)  Technical  Specification  limits,  will 
provide  protective  functions  to  assure  that 
Safety  Analysis  limits  are  not  exceeded.  This 
will  prevent  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated  from  occurring. 

(I)  The  proposed  license  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated.  The  proposed  change  does  not 
involve  the  addition  of  any  new  or  different 
type  of  equipment,  nor  does  it  involve 
operating  equipment  required  for  safe 
operation  of  the  facility  in  a  manner  that  is 
different  from  that  addressed  in  the  Updated 
Final  Safety  Analysis  Report.  Also,  the 
increased  surveillance  interval  (one-time 
only)  will  not  adversely  affect  the 
accumulator  pressure  instrumentation 
functions.  The  proposed  change  in  0()erating 
cycle  length  due  to  an  increased  surveillance 
interval  for  the  transmitters  wUl  not  result  in 
a  channel  statistical  allowance  which 
exceeds  the  current  margin  and  therefore  the 
margin  between  the  existing  Technical 
Specification  limits  and  the  Safety  Analysis 
limits.  Plant  equipment,  which  will  be 
nominally  set  at  (or  more  conservatively 
than)  Technical  Specification  limits,  will 
provide  protective  functions  to  assure  that 
Safety  Analysis  limits  are  not  exceeded.  This 
will  prevent  the  possibility  of  a  new  or 
different  kind  of  arrident  from  any 
previously  evaluated  from  occurring. 

(J)  The  proposed  license  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated.  The  proposed  change  does  not 
involve  the  addition  of  any  new  or  different 
type  of  equipment,  nor  does  it  involve 
operating  equipment  required  for  safe 
operation  of  the  facility  in  a  manner  that  is 
different  from  that  addressed  in  the  Updated 
Final  Safety  Analysis  Report.  Also,  the 
increased  surveillance  interval  (one-time 
only)  will  not  adversely  affect  the  steam  line 
pressure  instrumentation  functions.  The 
proposed  change  in  operating  cycle  length 
due  to  an  increased  surveillance  interval  for 
the  relays  will  not  result  in  a  channel 
statistical  allowance  which  exceeds  the 
current  margin  and  therefore  the  margin 
between  the  existing  Technical  Specification 
limits  and  the  Safety  Analysis  limits.  Plant 
equipment,  which  will  be  nominally  set  at 
(or  more  conservatively  than)  Technical 
Specification  limits,  will  provide  protective 
functions  to  assure  that  Safety  Analysis 
limits  are  not  exceeded.  This  will  prevent  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated  from 
occurring. 

(K)  The  proposed  license  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated.  The  proposed  change  does  not 
involve  the  addition  of  any  new  or  different 
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type  of  equipment,  nor  does  it  involve 
operating  equipment  required  for  safe 
operation  of  the  facility  in  a  manner  that  is 
different  from  that  addressed  in  the  Updated 
Final  Safety  Analysis  Report.  The  proposed 
change  in  operating  cycle  length  due  to  an 
increased  surveillance  interval  for  the 
transmitters  will  not  result  in  a  channel 
statistical  allowance  which  impacts  the 
current  margin  between  the  existing 
Technical  Specification  limits  and  the  Safety 
Analysis  limits.  Plant  equipment,  which  will 
be  nominally  set  at  (or  more  conservatively 
than)  Technical  Specification  limits,  will 
provide  protective  functions  to  assure  that 
Safety  Analysis  limits  are  not  exceeded. 

This  will  prevent  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  evaluated  from  occurring. 

(L)  The  proposed  license  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated.  The  proposed  change  does  not 
involve  the  addition  of  any  new  or  different 
type  of  equipment,  nor  does  it  involve 
operating  equipment  required  for  safe 
operation  of  the  focility  in  a  manner  that  is 
different  from  that  adcfressed  in  the  Updated 
Final  Saiisty  Analysis  Report.  There  are  no 
nominal  setpoints  within  the  Technical 
Specifications  for  the  level  of  the  Volume 
Control  Tank  nor  are  there  any  applicable 
Safety  Analysis  Limits.  Thus,  the  Channel 
Statistical  Allowance  for  37  months  can  be 
accommodated  without  impacting  the 
licensing  basis  Safety  Analysis. 

Other  Plant  equipment,  which  will  be 
nominally  set  at  (or  more  conservatively 
than]  Technical  Specification  limits,  will 
continue  to  provide  protective  functions  to 
assure  that  Safety  Analysis  limits  are  riot 
exceeded.  This  will  prevent  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
previously  evaluated  &t>m  occurring. 

(M)  The  proposed  license  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  frtim  any  previously 
evaluated.  The  proposed  change  does  not 
involve  the  addition  of  any  new  or  different 
type  of  equipment,  nor  does  it  involve 
operating  equipment  required  for  safe 
operation  of  the  focility  in  a  manner  that  is 
different  from  that  addressed  in  the  Updated 
Final  Safety  Analysis  Report. 

The  proposed  change  in  surveillance 
interval  for  the  transmitter  will  not  result  in 
any  impact  upon  existing  Technical 
Specifications  or  Safety  Analysis.  Therefore, 
plant  equipment  will  continue  to  provide 
protective  functions  to  assure  that  Safety 
Analysis  limits  are  not  exceeded. 

This  will  prevent  the  possibility  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated  from  occurring. 

(N)  The  proposed  license  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated.  The  proposed  change  does  not 
involve  the  addition  of  any  new  or  different 
type  of  equipment,  nor  does  it  involve 
operating  equipment  required  for  safe 
operation  of  the  facility  in  a  manner  that  is 
different  frt)m  that  addressed  in  the  Updated 
Final  Safety  Analysis  Report.  The  increased 
surveillance  interval  (one-time  only)  will  not 
adversely  affect  the  PORV  Actuation/ 


Reclosure  and  Overpressure  Protection 
System  (OPS)  instrumentation  functions.  The 
proposed  change  in  operating  cycle  length 
due  to  an  increased  surveillance  interval  will 
not  result  in  channel  statistical  allowance 
which  exceeds  current  margins  and  therefore, 
the  margins  between  existing  Technical 
Specification  limits  and  Safety  Analysis 
limits.  Plant  equipment,  which  will  be 
nominally  set  at  (or  more  conservatively 
than)  Tedmical  Specification  limits,  will 
provide  protective  functions  to  assure  that 
Safety  Analysis  limits  are  not  exceeded.  This 
will  prevent  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated  from  occurring. 

(O)  The  proposed  license  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  fixtm  any  previously 
evaluated.  The  proposed  change  does  not 
involve  the  addition  of  any  new  or  different 
type  of  equipment,  nor  does  it  involve 
operating  equipment  required  for  safe 
operation  of  the  facility  in  a  manner  that  is 
different  from  that  addressed  in  the  Updated 
Final  Safety  Analysis  Report.  Also,  the 
increased  surveillance  interval  (one-time 
only)  will  not  adversely  affect  the  Pressurizer 
Pressure  channel  instrumentation  functions. 
The  proposed  change  in  operating  cycle 
length  due  to  an  increased  surveillance 
interval  for  the  transmitter  will  not  result  in 
a  channel  statistical  allowance  which 
exceeds  the  current  margin  and  therefore  the 
margin  between  the  existing  Technical 
Specification  limits  and  the  Safety  Analysis 
limits.  Plant  equipment,  which  will  be 
nominally  set  at  (or  more  conservatively 
than)  Technical  Specification  limits,  will 
provide  protective  functions  to  assure  that 
Safety  Analysis  limits  are  not  exceeded.  This 
will  prevent  the  possibility  of  a  new  or 
different  kind  of  accident  frt>m  any 
previously  evaluated  from  occurring. 

(P)  The  proposed  license  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated.  The  proposed  change  does  not 
involve  the  addition  of  any  new  or  different 
type  of  equipment,  nor  does  it  involve 
operating  equipment  required  for  safe 
operation  of  the  facility  in  a  maimer  that  is 
different  from  that  addressed  in  the  Updated 
Final  Safety  Analysis  Report.  The  increased 
surveillance  interval  (one-time  only)  will  not 
adversely  affect  the  OP/OT  |Delta]T 
instrumentation  functions  since  these  loop 
functions  are  checked  on  a  quarterly  basis 
under  PT-Q52.  The  proposed  change  in 
operating  cycle  length  due  to  an  increased 
surveillance  interval  for  the  setpoint 
generators  will  not  result  in  a  channel 
statistical  allowance  which  exceeds  the 
current  margin.  It  can  also  be  concluded  that 
sufficient  margin  exists  between  the  existing 
Technical  Specification  limits  and  the 
licensing  basis  Safety  Analysis  limits  to 
accommodate  the  chaiuiel  statistical  error 
resulting  from  a  37  month  operating  cycle 
(with  a  rack  calibration  at  24  months  plus 
25%). 

This  will  prevent  the  possibility  of  a  new 
or  different  kind  of  accident  irom  any 
previously  evaluated  from  occurring. 

(3)  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 


(A)  The  proposed  license  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  Because  the  change  in 
surveillance  interval  resulting  from  an 
increased  operating  cycle  will  not  result  in  a 
channel  statistical  allowance  which  exceeds 
the  margin  which  exists  between  the  current 
Technical  Specification  limit  and  the 
licensing  basis  Safety  Analysis  limit, 
protective  functions  will  occur  so  that  Safety 
Analysis  limits  are  not  exceeded.  Therefore, 
the  proposed  change  for  a  one-time  extension 
of  the  test  interval  does  not  adversely  affect 
the  performance  of  any  safety  related  system, 
component  or  structure  and  does  not  result 
in  increased  severity  of  any  of  the  accidents 
considered  in  the  Updated  Final  Safety 
Analysis  Report.  Based  on  past  test  results, 
the  one-time  extension  of  the  surveillance 
interval  for  the  transmitters  by  seven  months  . 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

(B)  The  proposed  license  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  The  surveillance  anomalies 
noted  did  not  render  the  level  indication 
system  non-operational.  Therefore,  based  on 
the  redundancy  and  the  reliability  of  the 
system,  extension  of  the  surveillance  interval 
for  a  maximum  of  seven  months  for  these 
tests  would  have  little  affect  on  the  reliability 
of  the  discrete  level  indication  systems.  The 
historical  data  supports  the  conclusion  that 
the  margin  of  safety  will  not  be  compromised 
by  extending  the  interval  between  tests  on  a 
one-time  basis  to  a  maximum  of  37  months. 
Based  on  past  test  results,  the  one-time 
extension  of  six  months  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

(C)  The  proposed  license  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  Because  the  change  in 
surveillance  interval  resulting  from  an 
increased  operating  cycle  will  not  result  in  a 
channel  statistical  allowance  which  exceeds 
any  margin  which  exists  between  the  current 
Technical  Specification  limit  and  the 
licensing  basis  Safety  Analysis  limit, 
protective  functions  will  occur  so  that  Safety 
Analysis  limits  are  not  exceeded.  Thus,  the 
Channel  Statistical  Allowance  for  37  months 
can  be  accommodated  without  impacting  the 
licensing  basis  Safety  Analysis.  Therefore, 
the  proposed  change  for  a  one-time  extension 
of  the  test  interval  does  not  adversely  affect 
the  performance  of  any  safety  related  system, 
component  or  structure  and  does  not  result 
in  increased  severity  of  any  of  the  accidents 
considered  in  the  Updated  Final  Safety 
Analysis  Report.  Based  on  past  test  results, 
the  one-time  extension  of  the  surveillance 
interval  for  the  transmitters  by  six  months 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

(D)  The  proposed  license  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  Because  the  change  in 
surveillance  interval  resulting  irom  an 
increased  operating  cycle  will  not  result  in  a 
channel  statistical  allowance  which  exceeds 
the  margin  which  exists  between  the  cxirrent 
Technical  Specification  limit  and  the^ 
licensing  basis  Safety  Analysis  limit, 
protective  functions  will  occur  so  that  Safety 
Analysis  limits  are  not  exceeded.  Therefore, 
the  proposed  change  for  a  one-time  extension 
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of  the  test  interval  does  not  adversely  affect 
the  performance  of  any  safety  related  system, 
component  or  structure  and  does  not  result 
in  increased  severity  of  any  of  the  accidents 
considered  in  the  Updated  Final  Safety 
Analysis  Report.  Based  on  past  test  results, 
the  one'-time  extension  of  six  months  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

(E)  The  proposed  license  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  Because  the  change  in 
surveillance  interval  resulting  from  an 
increased  operating  cycle  will  not  result  in  a 
channel  statistical  allowance  which  impacts 
the  margin  which  exists  between  the  current 
Technical  Specification  limit  and  the 
licensing  basis  Safety  Analysis  limit, 
protective  functions  will  occur  so  that  Safety 
Analysis  limits  are  not  exceeded.  Therefore, 
the  proposed  change  for  a  one-time  extension 
of  the  test  interval  does  not  adversely  affect 
the  performance  of  any  safety  related  system, 
component  or  structure  and  does  not  result 
in  increased  severity  of  any  of  the  accidents 
considered  in  the  Updated  Final  Safety 
Analysis  Report.  Based  on  past  test  results, 
the  one-time  extension  of  seven  months  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

(F)  The  proposed  license  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  Because  the  change  in 
surveillance  interval  resulting  from  an 
increased  operating  cycle  will  not  result  in  a 
channel  statistical  allowsuace  which  exceeds    . 
the  margin  which  exists  between  the  current 
Technical  Specification  limit  and  the 
licensing  basis  Safety  Analysis  limit, 
protective  functions  will  occur  so  that  Safety 
Analysis  limits  are  not  exceeded.  Therefore, 
the  proposed  change  for  a  one-time  extension 
of  the  test  interval  does  not  adversely  affect 
the  performance  of  any  safety  related  system, 
component  or  structure  and  does  not  result 

in  increased  severity  of  any  of  the  accidents 
considered  in  the  Updated  Final  Safety 
Analysis  Report.  Based  on  past  test  results, 
the  one-time  extension  of  the  surveillance 
interval  for  the  transmitters  by  seven  months 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

(G)  The  proposed  license  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  Because  the  change  in 
surveillance  interval  resulting  ft-om  an 
increased  operating  cycle  will  not  result  in  a 
chaimel  statistical  allowance  which  affects 
the  margin  between  any  current  Technical 
Specification  limit  and  any  licensing  basis 
Safety  Analysis  limit,  protective  functions 
will  occur  so  that  Safety  Analysis  limits  are 
not  exceeded.  Therefore,  the  proposed 
change  for  a  one-time  extension  of  the  test 
interval  does  not  adversely  affect  the 
performance  of  any  safety  related  system, 
component  or  structiu-e  and  does  not  result 
in  increased  severity  of  any  of  the  accidents 
considered  in  the  Updated  Final  Safety 
Analysis  Report.  In  conclusion,  based  upon 
the  recently  completed  37  month  drift  value 
being  less  flian  the  existing  24  month  drift 
value,  the  one-time  extension  of  the 
surveillance  interval  for  the  transmitter  for 
seven  months  does  not  involve  a  significant 
increase  in  a  margin  of  safety. 


(H)  The  proposed  license  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  Because  the  change  in 
surveillance  interval  resulting  from  an 
increased  operating  cycle  will  not  result  in  a 
chaimel  statistical  allowance  which  exceeds 
the  margin  which  exists  between  the  current 
Technical  Specification  limit  and  the 
licensing  basis  Safety  Analysis  limit, 
protective  functions  will  occur  so  that  Safety 
Analysis  limits  are  not  exceeded.  Therefore, 
the  proposed  change  for  a  one-time  extension 
of  the  test  interval  does  not  adversely  affect 
the  performance  of  any  safety  related  system, 
component  or  structure  and  does  not  result 
in  increased  severity  of  any  of  the  accidents 
considered  in  the  Updated  Final  Safety 
Analysis  Report.  Based  on  past  test  results, 
the  one-time  extension  of  the  surveillance 
interval  for  the  transmitter  by  seven  months 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

(I)  The  proposed  license  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  Because  the  change  in 
surveillance  interval  resulting  from  an 
increased  operating  cycle  will  not  result  in  a 
channel  statistical  allowance  which  exceeds 
the  margin  existing  between  the  current 
Technical  Specification  limit  and  the 
licensing  basis  Safety  Analysis  limit, 
protective  functions  will  occur  so  that  Safety 
Analysis  limits  are  not  exceeded.  Therefore, 
the  proposed  change  for  a  one-time  extension 
of  the  test  interval  does  not  adversely  affect 
the  performance  of  any  safety  related  system, 
component  or  structure  and  does  not  result 
in  increased  severity  of  any  of  the  accidents 
considered  in  the  Updated  Final  Safety 
Analysis  Report.  Based  on  past  test  results, 
the  one-time  extension  of  the  surveillance 
interval  for  the  transmitter  by  seven  months 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

(J)  The  proposed  license  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  Because  the  change  in 
surveillfince  interval  resulting  from  an 
increased  operating  cycle  will  not  result  in  a 
channel  statistical  allowance  which  exceeds 
the  margin  which  exists  between  the  current 
Technical  Specification  limit  and  the 
licensing  basis  Safety  Analysis  limit, 
protective  functions  will  occur  so  that  Safety 
Analysis  limits  are  not  exceeded.  Therefore, 
the  proposed  change  for  a  one-time  extension 
of  the  test  interval  does  not  adversely  affect 
the  performance  of  any  safety  related  system, 
component  or  structure  and  does  not  result 
in  increased  severity  of  any  of  the  accidents 
considered  in  the  Updated  Final  Safety 
Analysis  Report.  Based  on  past  test  results, 
the  one-time  extension  of  the  surveillance 
interval  for  the  transmitter  by  six  months 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

(K)  The  proposed  license  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  The  change  in  surveillance 
interval  resulting  from  an  increased  operating 
cycle  will  not  result  in  a  channel  statistical 
allowance  which  impacts  any  margin  which 
exits  between  the  current  Technical 
Specification  limits  and  the  licensing  basis 
Safety  Analysis  Limits.  Therefore,  protective 
functions  will  continue  to  occur  unchanged 


so  that  Safety  Analysis  limits  are  not 
exceeded.  There  is  no  reduction  in  the 
margin  between  any  existing  Technical 
Specification  limit  and  its  related  Safety 
AJialysis  limit.  Therefore,  the  proposed 
change  for  a  one-time  extension  of  the 
calibration  and  test  interval  does  not 
adversely  affect  the  performance  of  any  safety 
related  system,  component  or  structure  and 
does  result  in  increased  severity  of  any  of  the 
accidents  considered  in  the  Updated  Final 
Safety  Analysis  Report.  Based  on  past  test 
results,  the  one-time  extension  of  the 
surveillance  frequency  for  the  channel 
transmitters  does  not  involve  a  significant 
reduction  in  a  mai^gin  of  safety. 

(L)  The  proposed  license  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  The  change  in  surveillance 
interval  resulting  from  an  increased  operating 
cycle  will  not  result  in  a  channel  statistical 
allowance  which  impacts  any  Technical 
Specification  limits  nor  any  licensing  basis 
Safety  Analysis  limit.  Protective  functions 
will  continue  to  occur  so  that  Safety  Analysis 
limits  are  not  exceeded.  There  are  no 
nominal  setpoints  within  the  Technical 
Specifications  for  the  level  of  the  Volume 
Control  Tank  nor  are  there  any  applicable 
Safety  Analysis  Limits. 

Therefore,  the  proposed  change  for  a  one- 
time extension  of  the  test  interval  does  not 
adversely  affect  the  performance  of  any  safety 
related  system,  component  or  structure  and 
does  not  result  in  increased  severity  of  any 
of  the  accidents  considered  in  the  Updated 
Final  Safety  Analysis  Report.  Based  on  past 
test  results,  the  one-time  extension  of  seven 
months  for  calibration  of  the  channel  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

(M)  The  proposed  license  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

Because  the  change  in  surveillance  interval 
resulting  from  an  increased  operating  cycle 
will  not  impact  the  margin  which  exists 
between  current  Technical  Specification 
limits  and  licensing  basis  Safety  Analysis 
limits,  protective  functions  will  continue  to 
occur  so  that  Safety  Analysis  limits  are  not 
affected.  In  addition,  the  flow  controllers  to 
the  Fan  Cooling  Units  have  had  their  low 
flow  setpoints  raised  to  provide  operators 
with  an  earlier  warning  associated  with  FCU 
system  flow  degradation.  Therefore,  the 
proposed  change  for  a  one-time  extension  of 
the  transmitter  surveillance  interval  does  not 
adversely  affect  the  performance  of  any  safety 
related  system,  component  or  structure  and 
does  not  result  in  increased  severity  of  any 
of  the  accidents  considered  in  the  Updated 
Final  Safety  Analysis  Report. 

(N)  The  proposed  license  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  Because  the  change  in 
surveillance  interval  resulting  irom  an 
increased  operating  cycle  will  not  result  in  a 
channel  statistical  allowance  which  exceeds 
the  margin  existing  between  the  current 
Technical  Specification  limit  and  the 
licensing  basis  Safety  Analysis  limit, 
protective  functions  will  occur  so  that  Safety 
Analysis  limits  are  not  exceeded.  Therefore, 
the  proposed  change  for  a  one-time  extension 
of  the  calibration  intervals  does  not  adversely 
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affect  the  performance  of  any  safety  related 
system,  component  or  structure  and  does  not 
result  in  increased  severity  of  any  of  the 
accidents  considered  in  the  Updated  Final 
Safety  Analysis  Report.  Based  on  past  test 
results,  the  one-time  extension  of  seven 
months  for  the  OPS  transmitters  and  six 
months  for  PORV  set  point  calibrations  does 
not  involve  a  signiHcant  reduction  in  a 
margin  of  safety. 

(O)  The  proposed  license  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  Because  the  change  in 
surveillance  interval  resulting  from  an 
increased  operating  cycle  will  not  result  in  a 
channel  statistical  allowance  which  exceeds 
the  margin  which  exists  between  the  current 
Technical  Specification  limit  and  the 
licensing  basis  Safety  Analysis  limit, 
protective  functions  will  occur  so  that  Safety 
Analysis  limits  are  not  exceeded.  Therefore, 
the  proposed  change  for  a  one-time  extension 
of  the  test  interval  does  not  adversely  affect 
the  performance  of  any  safety  related  system, 
component  or  structure  and  does  not  result 
in  increased  severity  of  any  of  the  accidents 
considered  in  the  Updated  Final  Safety 
Analysis  Report.  Based  on  past  test  results, 
the  one-time  extension  of  the  surveillance 
interval  for  the  transmitters  by  seven  months 
does  not  involve  a  signiHcant  reduction  in  a 
margin  of  safety. 

(P)  The  proposed  license  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  Because  the  change  in 
surveillance  interval  resulting  from  an 
increased  operating  cycle  will  not  result  in  a 
chaimel  statistical  allowance  which  exceeds 
the  margin  which  exists  between  the  current 
Technical  Specification  limit  and  the 
licensing  basis  Safety  Analysis  limit, 
protective  functions  will  occur  so  that  Safety 
Analysis  limits  are  not  exceeded.  Therefore, 
the  proposed  change  for  a  one-time  extension 
of  the  test  interval  does  not  adversely  affect 
the  performance  of  any  safety  related  system, 
component  or  structure  and  does  not  result 
in  increased  severity  of  any  of  the  accidents 
considered  in  the  Updated  Final  Safety 
Analysis  Report.  The  OP/OT  (Delta]T 
instrumentation  loop  functions  are  checked 
on  a  quarterly  basis  under  PT-Q52.  Based  on 
past  test  results,  the  one-time  extension  of  six 
months  does  not  involve  a  si^iflcant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
si^ificant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  14  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  flnal 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  umtil  the 
expiration  of  the  14-day  notice  period. 
However,  shoidd  circumstances  change 


during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  faciUty,  the 
Commission  may  issue  the  Ucense 
amendment  before  the  expiration  of  the 
14-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportimity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  nimiber  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North.  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Dociunent  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  November  15, 1999,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  shoiUd 
consult  a  ciurent  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  White 
Plains  Library,  100  Martin  Avenue, 
White  Plains.  New  York  10610.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 


and/ or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  partictilar  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  "petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
soiut:es  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
reqtiirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 
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Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Conmiission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to 
Brent  L.  Brandenburg,  Esq.,  4  Irving 
Place,  New  York,  New  York  10003, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Conunission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714{a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  21, 1999,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
White  Plains  Library,  100  Martine 
Avenue,  White  Plains,  New  York  10610. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  October  1999. 


For  the  Nuclear  Regulatory  Commission. 
Jefferey  F.  Harold, 
Project  Manager,  Section  1.  Project 
Directorate  I,  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation.       , 

[FR  Doc.  99-26780  Filed  10-13-99;  8:45  am] 
BILUNG  CODE  75eO-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-155-ML  and  ASLBP  No.  79- 
423-1 1-ML] 

Consumers  Power  (Big  Rock  Point); 
Notice  of  Reconstitution 

Pursuant  to  the  authority  contained  in 
10  CFR  2.721,  the  Atomic  Safety  and 
Licensing  Board  in  the  captioned  10 
CFR  part  2,  Subpart  G  proceeding  is 
hereby  reconstituted  by  appointing 
Administrative  Judge  G.  Paul  BoUwerk, 
in,  as  Chairman  in  place  of 
Administrative  Judge  Peter  B.  Bloch. 

All  correspondence,  documents  and 
other  material  shall  be  filed  with  the 
new  Board  Chairman  in  accordance 
with  10  CFR  2.701.  The  address  of  the 
new  Chairman  is:  Administrative  Judge 
G.  Paul  Bollwerk,  III,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001. 

Issued  at  Rockville.  Maryland,  this  7th  day 
of  October  1999. 
G.  Paul  Bollwerk  m. 
Chief  Administrative  Judge,  Atomic  Safety 
and  Licensing  Board  Panel. 

(FR  Doc.  99-26772  Filed  10-13-99;  8:45  amj 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-8681 -MLA-S;  ASLBP  No. 
99-758-02-MLA] 

International  Uranium  (USA) 
Corporation;  Notice  of  Reconstitution 

Pursuant  to  the  authority  contained  in 
10  CFR  2.721  and  2.1207,  the  Presiding 
Officer  in  the  captioned  10  CFR  part  2, 
Subpart  L  proceeding  is  hereby  replaced 
by  appointing  Administrative  Judge  G. 
Paul  Bollwerk,  III  as  Presiding  Officer  in 
place  of  Administrative  Judge  Peter  B. 
Bloch. 

All  correspondence,  documents,  and 
other  material  shall  be  filed  with  the 
Presiding  Officer  in  accordance  with  10 
CFR  2.1203.  The  address  of  the  new 
Presiding  Officer  is:  Administrative 
Judge  G.  Paul  Bollwerk,  III,  Atomic 
Safety  and  Licensing  Board  Panel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 


Issued  at  Rockville,  Maryland,  this  7th  day 
of  October  1999. 

G.  Paul  BoUwerk  m. 

Chief  Administrative  Judge,  Atomic  Safety 
and  Licensing  Board  Panel. 

IFR  Doc.  99-26775  Filed  10-13-99;  8:45  am) 
BIUJNQ  CODE  TSaO-OI-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  40-8794-MLA  and  40-8778- 
MLA;  ASLBP  No.  99-769-08-MLA] 

Molycorp,  Inc.;  Notice  of 
Reconstitution 

Pursuant  to  the  authority  contained  in 
10  CFR  2.721  and  2.1207,  the  Presiding 
Officer  in  the  captioned  10  CFR  Part  2. 
Subpart  L  proceeding  is  hereby  replaced 
by  appointing  Administrative  Judge 
Charles  Bechhoefer  as  Presiding  Officer 
in  place  of  Administrative  Judge  Peter 
B.  Bloch. 

All  correspondence,  documents,  and 
other  material  shall  be  filed  with  the 
Presiding  Officer  in  accordance  with  10 
CFR  2.1203.  The  address  of  the  new 
Presiding  Officer  is:  Administrative 
Judge  Charles  Bechhoefer;  Atomic 
Safety  and  Licensing  Board  Panel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555-0001. 

Issued  at  Rockville,  Maryland,  this  7th  day 
of  October  1999. 
G.  Paul  Bollwerk  m, 

Chief  Administrative  Judge,  Atomic  Safety 
and  Licensing  Board  Panel. 

(FR  Doc.  99-26774  Filed  10-13-99:  8:45  ami 

BILUNG  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-344] 

Portland  General  Electric  Company,  et 
ai.;  Trojan  Nuclear  Plant;  Notice  of 
Receipt,  Availability  for  Comment,  and 
Meeting  To  Discuss  License 
Termination  Plan 

The  Nuclear  Regulatory  Commission 
(NRC)  is  in  receipt  of  and  is  making 
available  for  public  inspection  and 
comment  the  License  Termination  Plan 
(LTP)  for  the  Trojan  Nuclear  Plant  (TNP) 
located  in  Columbia  County,  Oregon,  on 
the  west  bank  of  the  Columbia  River. 

Portland  General  Electric  Company 
(PGE,  or  the  licensee)  announced 
permanent  cessation  of  power 
operations  of  TNP  on  January  4. 1993. 
In  accordance  with  NRC  regulations  in 
effect  at  that  time,  PGE  submitted  a 
decommissioning  plan  for  TNP  to  the 
NRC  in  January  1995,  which  was 
approved  by  the  NRC  on  April  15. 1996. 
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The  focility  is  undergoing  active 
decontamination  and  dismantlement. 

In  accordance  with  10  CFR 
50.82(a)(9),  all  power  reactor  licensees 
must  submit  an  application  for 
termination  of  their  license.  The 
application  for  termination  of  license 
must  be  accompanied  or  preceded  by  an 
LTP  to  be  submitted  for  NRC  approval. 
If  found  acceptable  by  the  NRC  staff,  the 
LTP  is  approved  by  license  amendment, 
subject  to  such  conditions  and 
limitations  as  the  NRC  staff  deems 
appropriate  and  necessary.  PGE 
submitted  the  proposed  LTP  for  TNP  by 
application  dated  August  5, 1999.  In 
accordance  with  10  CFR  20.1405  and  10 
CFR  50.82(a)(9)(iii),  the  NRC  is 
providing  notice  to  individuals  in  the 
vicinity  of  the  site  that  the  NRC  is  in 
receipt  of  the  TNP  LTP,  and  will  accept 
comments  from  affected  parties.  In 
accordance  with  10  CFR  50.82(a)(9)(iii), 
the  NRC  is  also  providing  notice  that  the 
NRC  staff  will  conduct  a  meeting  to 
discuss  the  TNP  LTP  on  Tuesday. 
December  7, 1999,  at  7:00  p.m.  at  the 
Best  Western— Oak  Meadows  Inn, 
located  at  585  South  Columbia  River 
Highway,  St  Helens,  Oregon. 

The  TNP  LTP  is  available  for  public 
inspection  at  the  TNP  local  public 
dociunent  room,  located  at  the  Branford 
Price  Millar  Library,  Portland  State 
University,  934  SW  Harrison  Street,  P.O. 
Box  1151.  Portland.  Oregon  97202.  and 
at  the  Commission's  Public  Document 
Room,  The  Gelman  Building,  2120  L 
Street.  NW,  Washington.  DC  20037. 

Comments  regarding  the  TNP  LTP 
may  be  submitted  in  writing  and 
addressed  to  Mr.  Lee  Thonus,  Mail  Stop 
0-11-D19,  Project  Directorate  IV  and 
Decommissioning,  Division  of  Licensing 
Project  Management.  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555-0001,  telephone  (717)  948- 
1161  or  e-mail  LHT©nrc.gov. 

Etated  at  Rockville,  Maryland,  this  6th  day 
ofOctoberl999. 
For  the  Nuclear  Regulatory  Commission. 

Richard  F.  Dudley, 

Acting  Chief,  Decommissioning  Section, 
Project  Directorate  IV  and  Decommissioning, 
Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 
[PR  Doc.  9»-26782  Filed  10-13-99;  8:45  am) 

BILUNQ  CODE  7SWH)1-P 


NUCLEAR  REGULATORY 
COMMISSION 


[Doclwt  No.  50-460-OL  and  ASLBP  No.  82- 
479-06-OL] 

Washington  Public  Power'Supply 
System;  Notico  of  Reconstitution 

Pursuant  to  the  authority  contained  in 
10  CFR  2.721.  the  Atomic  Safety  and 
Licensing  Board  in  the  captioned  10 
CFR  part  2.  Subpart  G  proceeding  is 
hereby  reconstituted  by  appointing 
Administrative  Judge  G.  Paul  BoUwerk, 
m,  as  Chairman  in  place  of 
Administrative  Judge  Peter  B.  Bloch. 

All  correspondence,  documents,  and 
other  material  shall  be  filed  with  the 
new  Board  Chairman  in  accordance 
with  10  CFR  2.701.  The  address  of  the 
new  Chairman  is:  Administrative  Judge 
G.  Paul  Bollwerk.  HI.  Atomic  Safety  and 
Licensing  Board  Panel.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001. 

Issued  at  Rockville,  Maryland,  this  7th  day 
of  October  1999. 
G.  Paul  Bollwerk  m. 
Chief  Administrative  Judge,  Atomic  Safety 
and  Licensing  Board  Panel. 
[FR  Doc.  99-26773  Filed  10-13-99;  8:45  am) 

BHOMQ  CODE  79«0-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Dockat  Noa.  50-317  and  50-318) 

Baltimore  Gas  and  Electric  Company; 
Notice  of  Availability  of  tha  Hnal 
Supplement  1  to  the  Generic 
Environmental  Impact  Statement  for 
the  License  Renewal  of  Calvert  Cliffs 
Nuclear  Power  Plant,  Unit  Nos.  1  and 
2 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Conunission)  has  published  a  final 
plant-specific  Supplement  1  to  the 
Generic  Environmental  Impact 
Statement  (GEIS)  (NUREG-1437) 
regarding  the  renewal  of  operating 
licenses  DPR-53  and  DPR-69  for  an 
additional  20  years  of  operation  at  the 
Calvert  Cliffs  Nuclear  Power  Plant 
(CCNPP).  Unit  Nos.  1  and  2. 
respectively.  CCNPP  is  located  in 
Calvert  Coimty,  Maryland.  Possible 
alternatives  to  the  proposed  action 
(license  renewal)  include  no  action  and 
reasonable  alternative  energy  sources. 

In  Section  9.3  of  the  report,  the  staff 
concludes:  Based  on  (1)  the  analysis  and 
findings  in  the  Generic  Environmental 
Impact  Statement  for  License  Renewal 
of  Nuclear  Power  Plants,  NUREG-1437, 
(2)  the  ER  [Environmental  Report] 


submitted  by  BGE.  (3)  consultation  with 
other  Federal,  State,  and  local  agencies, 
(4)  its  own  independent  review,  and  (5) 
its  consideration  of  public  comments, 
the  staff  recommends  that  the 
Commission  determine  that  the  adverse 
environmental  impacts  of  license 
renewal  for  Calvert  Cliffs  Nuclear  Power 
Plant  Unit  1  and  Unit  2  are  not  so  great 
that  preserving  the  option  of  license 
renewal  for  energy  plaiming 
decisionmakers  would  be  unreasonable. 
The  final  supplement  to  the  GEIS  for 
CCNPP  is  available  for  public  inspection 
and  copying  at  the  Commission's  Public 
Document  Room  at  the  Gelman 
Building,  2120  L  Street  NW., 
Washington,  DC.  and  the  Local  Public 
Document  Room  located  in  the  Calvert 
Coimty  Public  Library,  30  Duke  Street, 
Prince  Frederick.  MD  20678. 
FOR  FURTHER  INFORMATION,  CONTACT:  Mr. 
Thomas  J.  Kenyon,  Generic  Issues, 
Environmental.  Financial,  and 
Rulemaking  Branch,  Division  of 
Regulatory  Improvement  Programs,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Mr.  Kenyon  can 
be  contacted  at  (301)  415-1120  or  by 
writing  to:  Thomas  J.  Kenyon,  U.S. 
Nuclear  Regulatory  Commission.  MS  0- 
11  Fl,  Washington,  DC  20555. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  October,  1999. 

For  the  Nuclear  Regulatory  Commission. 
Scott  F.  Newberry, 

Acting  Director,  Division  of  Regulatory 
Improvement  Programs,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  99-26781  Filed  10-13-99;  8:45  am] 
BILUNG  CODE  7SS0-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
SafiBguards;  Meeting  of  the 
Subcommtttae  on  Human  Factors; 
Notice  of  Meeting 

The  ACRS  Subcommittee  meeting  on 
Human  Factors  scheduled  to  be  held  on 
Friday.  October  22. 1999.  has  been 
rescheduled  for  Friday,  November  19, 
1999,  8:30  a.m.,  in  Room  T-2B3, 11545 
Rockville  Pike,  Rockville,  Maryland. 
Notice  of  this  meeting  was  published  in 
the  Federal  Register  on  Friday,  October 
1, 1999  (64  FR  53423).  All  other  items 
pertaining  to  this  meeting  remain  the 
same  as  previously  published. 

For  further  information  contact  the 
cognizant  ACRS  staff  engineers,  Mr. 
Noel  F.  Dudley  (telephone  301/415- 
6888)  or  Mr.  Juan  Peralta  (telephone 
301/415-6855)  between  7:30  a.m.  and 
4:15  p.m.  (EDT). 
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Dated:  October  7,  1999. 
John  T.  Larkins, 

Executive  Director,  ACRS/ACNW. 
[FR  Doc.  99-26777  Filed  10-13-99;  8:45  am] 

BILUNG  CODE  7590-01-f> 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Notice 

In  accordance  with  the  purposes  of 
sections  29  and  182b.  of  the  Atomic 
Enei^  Act  (42  U.S.C.  2039.  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
November  4-6, 1999,  in  Conference 
Room  T-2B3, 11545  Rockville  Pike, 
Rockville,  Maryland.  The  date  of  this 
meeting  was  previously  published  in 
the  Federal  Register  on  Wednesday, 
November  18, 1998  (63  FR  64105). 

Thursday,  November  4, 1999 

8:30  A.M.-9:15  A.M.:  Preparation  for 
Meeting  with  the  Commission  (Open) — 
The  Committee  will  discuss  topics 
proposed  for  meeting  with  the  NRC 
Commissioners:  Risk-Informing  10  CFR 
part  50;  Risk-hiforming  10  CFR  50.59; 
Relationship  and  Balance  Between  PRA 
Results  and  Defense-in-Depth;  Strategy 
for  Reviewing  License  Renewal 
Applications;  NRC  Safety  Research 
Program;  Multiple  Structures,  Systems, 
and  Components  (SSCs)  out  of  Service 
During  Maintenance;  High  Bumup  Fuel 
Phenomena  Identification  and  Ranking; 
and  Low-Power  and  Shutdown 
Operations  Risk. 

9:30  A.M.-l  1 .30  A.M. :  Meeting  with 
the  Commission  (Open) — The 
Committee  will  meet  with  the  NRC 
Commissioners  at  the  Commissioners* 
Conference  Room,  One  White  Flint 
North,  to  discuss  the  items  noted  above. 

1 .00  P.M.-l .15  P.M.:  Opening 
Remarks  by  the  ACRS  Chairman 
(Open)— The  ACRS  Chairman  will  make 
opening  remarks  regarding  the  conduct 
of  the  meeting. 

1 .15  P.M.-2:45  P.M.:  Proposed 
Revision  to  Section  11  ofNUMARC93- 
01,  Assessment  ofRi^k  Resulting  from 
Performance  of  Maintenance  Activities 
(Open) — The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  Nuclear 
Energy  histitute  (NEI)  and  NRC  staff 
regarding  proposed  revision  to  Section 
llofNUMARC93-01. 

3:00  P.M.-5:00  P.M.:  NRC  Safety 
Research  Program  Report  to  the 
Commission  (Open) — The  Committee 
will  discuss  the  proposed  ACRS  report 
to  the  Commission  on  the  NRC  Safety 
Research  Program  and  related  matters. 


5:00  P.M.-6:00  P.M.:  Break  and 
Preparation  of  Draft  ACRS  Reports 
(Open) — Cognizant  ACRS  members  will 
prepare  draft  reports  for  consideration 
by  the  full  Committee. 

6:00  P.M.-7:00  P.M.:  Discussion  of 
Proposed  ACRS  Reports  (Open) — The 
Committee  will  discuss  proposed  ACRS 
reports,  including  those  on:  Proposed 
Resolution  of  Generic  Safety  Issue-148, 
"Smoke  Control  and  Manual  Fire 
Fighting  Effectiveness";  and  Proposed 
Regulatory  Guide  on  Design  Bases 
Information;  as  well  as  the  Joint  ACRS/ 
ACNW  Report  on  the  Proposed 
Framework  for  Risk-Informed 
Regulation  in  the  Office  of  Nuclear 
Material  Safety  and  Safeguards. 

Friday,  November  5, 1999 

8:30  A.M.-8:35  A.M. :  Opening 
Remarks  by  the  ACRS  Chairman 
(Open)— The  ACRS  Chairman  will  make 
opening  remarks  regarding  the  conduct 
of  the  meeting. 

8:35  A.M.-10:00  A.M.:  Proppsed 
Changes  to  the  Design  Control 
Document  Associated  with  the  AP600 
Design  (Open) — The  Committee  will 
hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff  and  Westinghouse  Electric 
Company  regarding  proposed  changes  to 
the  Design  Control  Document  related  to 
the  AP600  design  and  the  associated 
NRC  stafTs  evaluation. 

10:15  A.M.-l  1 :45  A.M. :  Spent  Fuel 
Fire  Risk  Associated  with 
Decommissioning  (Open) — The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  the  status  of  staff  activities 
related  to  assessing  the  spent  fuel  fire 
risk  associated  wi^  decommissioning, 
spent  fuel  pool  risk  assessment  study, 
and  related  matters. 

12:45  P.M.-1:45  P.M.:  Status  of 
Resolution  of  Issues  Associated  with  the 
Design  Bases  Information  (Open) — The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  NRC  staff  and 
Nuclear  Energy  Institute  (NEI)  regarding 
the  status  of  resolution  of  the 
differences  between  the  NRC  staff  and 
NEI  related  to  NEI  97-04  docmnent, 
"Design  Bases  Program  Guidelines." 

1:45  P.M.-2:15  P.M.:  Future  ACRS 
Activities  (Open) — The  Committee  will 
discuss  the  reconunendations  of  the 
Planning  and  Procediu«s  Subcommittee 
y  regarding  items  proposed  for 
consideration  by  the  full  Committee 
during  future  meetings. 

2:30  P.M.-3:00P.M.:  Report  of  the 
Planning  and  Procedures  Subcommittee 
(Open)— The  Committee  will  hear  a 
report  of  the  Planning  and  Procedures 


Subcommittee  on  matters  related  to  the 
conduct  of  ACRS  business. 

3M}  P.M.-3:15  P.M.:  Reconciliation  of 
ACRS  Comments  and 
Recommendations  (Open) — The 
Committee  will  discuss  the  responses 
from  the  NRC  Executive  Director  for 
Operations  (EDO)  to  comments  and 
recommendations  included  in  recent 
ACRS  reports  and  letters.  The  EDO 
responses  are  expected  to  be  made 
available  to  the  Committee  prior  to  the 
meeting. 

3:15  P.M.-4:15  P.M.:  Break  and 
Preparation  of  Draft  ACRS  Reports 
(Open) — Cognizant  ACRS  members  will 
prepare  draft  reports  for  consideration 
by  the  full  Committee. 

4:15  P.M.-7:00  P.M. :  Discussion  of 
Proposed  ACRS  Reports  (Open)— The 
Committee  will  discuss  proposed  ACRS 
reports. 

Saturday,  November  6, 1999 

8:30  A.M.-2:00  P.M.:  Discussion  of 
Proposed  ACRS  Reports  (Open)— The 
Committee  will  continue  its  discussion 
of  proposed  ACRS  reports. 

2:00  P.M.-2:30  P.M.:  Miscellaneous 
(Open) — The  Committee  will  discuss 
matters  related  to  the  conduct  of 
Committee  activities  and  matters  and 
specific  issues  that  were  not  completed 
diuing  previous  meetings,  as  time  and 
availability  of  information  permit. 

Procediu-es  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
September  28,  1999  (64  FR  52353).  In 
accordance  with  these  procedures,  oral 
or  written  views  may  be  presented  by 
members  of  the  public,  including 
representatives  of  the  nuclear  industry. 
Electronic  recordings  will  be  permitted 
only  diuing  the  open  portions  of  the 
meeting  and  questions  may  be  asked 
only  by  members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
Mr.  Sam  Duraiswamy,  ACRS.  five  days 
before  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made 
to  allow  necessary  time  during  the 
meeting  for  such  statements.  Use  of  still, 
motion  picture,  and  television  cameras 
diuing  this  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  the  Chairman. 
Information  regarding  the  time  to  be  set 
aside  for  this  purpose  may  be  obtained 
by  contacting  Mr.  Sam  Duraiswamy 
prior  to  the  meeting.  In  view  of  the 
possibility  that  the  schedule  for  ACRS 
meetings  may  be  adjusted  by  the 
Chairman  as  necessary  to  fecilitate  the 
conduct  of  the  meeting,  persons 
planning  to  attend  should  check  with 
Mr.  Sam  Duraiswamy  if  such 
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rescheduling  would  result  in  major 
inconvenience. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor,  can  be 
obtained  by  contacting  Mr.  Sam 
Duraiswamy  (telephone  301/415-7364), 
between  7:30  a.m.  and  4:15  p.m.,  EDT. 

ACRS  meeting  agenda,  meeting 
transcripts,  and  letter  reports  are 
available  for  downloading  or  vievtring  on 
the  internet  at  http://www.nrc.gov/ 
ACRSACNW. 

Videoteleconferencing  service  is 
available  for  observing  open  sessions  of 
AQIS  meetings.  Those  wishing  to  use 
this  service  for  observing  ACRS 
meetings  should  contact  Mr.  Theron 
Brown,  ACRS  Audio  Visual  Technician 
(301-415-8066).  between  7:30  a.m.  and 
3:45  p.m.  EDT  at  least  10  days  before  the 
meeting  to  ensure  the  availability  of  this 
service.  Individuals  or  organizations 
requesting  this  service  will  be 
responsible  for  telephone  line  charges 
and  for  providing  the  equipment 
facilities  that  they  use  to  establish  the 
videoteleconferencing  link.  The 
availability  of  videoteleconferencing 
services  is  not  guaranteed. 

The  ACRS  meeting  dates  for  Calendar 
Year  2000  are  provided  below: 

ACRS  Meeting  No.  and  Meeting  Date 

—  January  2000 — No  meeting 

469  February  3-5,  2000 

470  March  2-4,  2000 

471  April  6-8,  2000 

472  May  11-13,  2000 

473  June  7-9.  2000 

474  July  12-14.  2000 

—  August  2000 — No  meeting 

475  August  30— September  1,2000 

476  October  5-7,  2000 

477  November  2-4,  2000 

478  December  7-9,  2000 

Dated:  October  7, 1999. 
Andrew  L.  Batm. 

Advisory  Committee  Management  Officer. 
(FR  Doc.  99-26778  Filed  10-18-99;  8:45  am] 
MLUNO  CODE  7SaO-01-^ 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 

Regulatory  Commission. 

DATE:  Weeks  of  October  11. 18.  25,  and 

November  1. 1999. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 


STATUS:  Public  and  Closed. 
MATTERS  TO  BE  CONSIDERED: 

Week  of  October  11 

Thursday,  October  14 

11:30  a.m.  AfGrmation  Session  (Public 
Meeting)  (if  needed). 

Week  of  October  1 8— Tentative 

Wednesday,  October  20 

9:25  a.m.  Affirmation  Session  (Public 
Meeting)  (if  needed). 

9:30  a.m.  Meeting  with  Organization  of 
Agreement  States  (OAS)  and 
Conference  of  Radiation  Control 
Program  Directors  (CRCPD)  (Public 
Meeting)  (Contact:  Paxil  Lohaus, 
301-415-3340). 

Thursday,  October  21 

9:30  a.m.  Briefing  on  Part  35 — ^Rule  on 
Medical  Use  of  Byproduct  Material 
(Public  Meeting)  (Contact:  Cathy 
Haney,  301-415-6825)  (SECY-99- 
201 ,  Draft  Final  Rule—1 0  CFB  Part. 
35,  Medical  Use  of  Byproduct 
Material,  is  available  in  the  NRC 
Public  Document  Room  or  on  NRC 
web  site  at:  "www.prc.gov/NRC/ 
COMMISSION/SECYS/index.html" 
Download  the  zipped  version  to 
obtain  all  attachments). 

Week  of  October  25 — Tentative 

There  are  no  meetings  schedided  for  the 
Week  of  October  25. 

Week  of  November  1 — TentativB 

Thursday,  November  4 

9:25  a.m.  Affirmation  Session  (Public 
Meeting)  (if  needed). 

9:30  a.m.  Meeting  with  Advisory 

Committee  on  Reactor  Safeguards 
(ACRS)  (Public  Meeting)  (Contact: 
John  Larkins,  301-415-7360). 
*  The  schedule  for  commission 

meetings  is  subject  to  change  on  short 

notice.  To  verify  the  status  of  meetings 

call  (recordii^)— (301)  415-1292. 

CONTACT  PERSON  FOR  MORE  INFOflMATION: 

BUI  ffiU  (301)  415-1661. 

***** 

The  NRC  Commission  Meeting 
Schedule  can  be  foimd  on  the  Internet 
at:  http://www.nrc.gov/SECY/smj/ 
schedule.htm. 

***** 

This  notice  is  distributed  by  mail  to 
severed  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  DC  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 


schedule  electronically,  please  send  an 
electronic  message  to  winh@nrc.gov  or 
dkw@nrc.gov. 

Dated:  October  8, 1999. 
WiUiamM.Hill,Jr., 

SECY  Tracking  Officer,  Office  of  the 

Secretary. 

[FR  Doc.  99-26929  Filed  10-12-99;  11:26 

am] 

BILUNG  CODE  7590-01-M 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Information  and  Regulatory 
Affairs;  Estimating  Paperwork  Burden 

AGENCY:  Office  of  Information  and 

Regulatory  Affairs,  Office  of 

Management  and  Budget. 

ACTION:  Notice  of  reevaluation  of  0MB 

guidance  on  estimating  paperwork 

burden. 

SUMMARY:  The  Paperwork  Reduction  Act 
(PRA)  seeks  to  ensure  that  Federal 
agencies  balance  their  need  to  collect 
information  with  the  paperwork  burden 
imposed  on  the  public  in  complying 
with  the  collection.  Agencies  must 
estimate  the  burdens  that  their 
individual  collections  impose  on  the 
public.  The  public  learns  of  these 
burden  estimates  by  PRA  notices  that 
agencies  publish  in  the  Federal  Register 
and  with  the  forms  used  for  collection. 

The  Office  of  Management  and  Budget 
(0MB)  has  begim  a  preliminary 
reevaluation  of  its  guidance  to  agencies 
on  estimating  and  reporting  paperwork 
burden.  As  part  of  this  effort,  0MB 
seeks  comment  on  how  to  increase  the 
uniformity,  accuracy,  and 
comprehensiveness  of  agency  burden 
measurement.  Based  on  comments  that 
0MB  receives,  as  well  as  its  experience 
in  evaluating  agency  burden  estimates, 
OMB  will  prepare  (and  seek  additional 
comment  on)  a  more  detailed  proposal 
to  revise  its  guidance  to  agencies  on 
estimating  and  reporting  paperwork 
burden.  OMB  will  consider  comments 
on  its  proposal  before  finalizing  its 
burden  guidance. 
DATES:  Written  comments  are 
encouraged  and  must  be  received  on  or 
before  January  12,  2000. 
ADDRESSES:  Comments  should  be 
submitted  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10202, 
725  17th  Street,  NW.  Washington.  DC, 
20503.  Comments  received  on  this 
notice  will  be  available  for  public 
inspection  and  copying  at  the  Office  of 
Information  and  Regulatory  Affoirs 
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Docket  Library,  New  Executive  Office 
Building,  Room  10102,  725  17th  Street. 
NW,  Washington,  DC,  20503.  To  make 
an  appointment  to  inspect  comments, 
please  call  (202)  395-6881. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alexander  T.  Hunt,  Policy  Analyst, 
Commerce  and  Lands  Branch,  Office  of 
Information  and  Regulatory  Affairs,  at 
(202)  395-7860  or  ahunt@omb.eop.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  the  1995  PRA  (44  U.S.C. 
Chapter  35)  and  OMB's  implementing 
regulations  (5  CFR  part  4320),  we 
measure  PRA  paperwork  burden  in 
terms  of  the  time  and  financial 
resources  the  public  devotes  annually  to 
meet  one-time  and  reciuring 
information  requests.  The  term 
"burden"  means  the  "time,  effort,  or 
financial  resources"  the  public  expends 
to  provide  information  to  or  for  a 
Federal  agency,  or  otherwise  fulfill 
statutory  or  regulatory  requirements.  44 
U.S.C.  3502(2);  5  CFR  1320.3(b).  This 
includes: 

•  Reviewing  instructions; 

•  Using  technology  to  collect, 
process,  and  disclose  information; 

•  Adjusting  existing  practices  to 
comply  with  requirements; 

•  Searching  data  sources; 

•  Completing  and  reviewing  the 
response;  and 

•  Transmitting  or  disclosing 
information. 

Under  the  Paperwork  Reduction  Act, 
agencies  must  take  into  account  the 
burden  that  their  information 
collections  impose  on  the  public.  This 
burden  is  balanced  with  the  "practical 
utility"  of  the  information  to  be 
collected.  In  earlier  decades,  when 
information  was  maintained  manually 
rather  than  through  automation, 
paperwork  burden  could  be  captured  by 
estimating  the  "burden  hours"  that  an 
individual,  a  company,  or  other  entity 
would  have  to  expend  in  filling  out  a 
form  or  otherwise  responding  to  an 
agency  collection.  Over  the  succeediiig 
years,  as  computers  and  other 
automated  systems  have  assiuned  an 
ever-increasing  role  in  society, 
paperwork  burden  has  increasingly 
come  to  be  represented  by  the  financial 
costs  associated  with  information 
technology.  The  financial  costs  imposed 
by  a  Federal  collection  have  been 
included  as  "burden"  in  the  Paperwork 
Reduction  Act  and  in  OMB's 
implementing  regulations.  See  44  U.S.C. 
3502(2)  (1995  PRA);  44  U.S.C.  3502(3) 
(1980  PRA);  5  CFR  1320.3(b) 
(regulations  issued  in  1995);  5  CFR 
1320.7(b)  (regulations  in  effect  during 
1983-95). 


Currently,  agencies  separately 
estimate  the  "hour  burden'"  and  "cost 
burden"  of  each  particular  information 
collection.  This  ensures  that  all  types  of 
burden  are  taken  into  accoimt,  but 
requires  two  calculations  of  biu-den,  one 
in  the  form  of  "burden  hours"  and  the 
other  in  the  form  of  "dollars."  This 
approach  also  poses  difficulties  for 
evaluating  over  the  years  a  particular 
collection's  overall  burden.  For 
example,  as  respondents  move  ftoia 
manual  to  automated  information 
processing,  a  collection's  "hour  biu-den" 
would  typically  decrease.  Its  "cost 
burden"  might  increase  or  decrease, 
depending  on  the  level  of  offsetting 
"cost  burden"  reductions  from 
electronic  recordkeeping  and  reporting. 
While  the  use  of  automation  can 
decrease  overall  biirden,  the  current 
reliance  on  separate  categories  of 
burden  poses  difficulties  for  arriving  at 
precise  comparisons  over  time  of  a 
collection's  overall  burden.  For  similar 
reasons,  the  current  reliance  on  separate 
burden  categories  can  sometimes  pose 
diffioilties  for  comparing  the  overall 
burden  imposed  by  different  collections 
of  information,  since  collections  can 
involve  significantly  different  mixes  of 
"hour  burden"  and  "cost  burden."  For 
example,  in  the  case  of  collections 
involving  household  respondents, 
overall  burden  would  typically  consist 
primarily  of  "burden  hours."  In  the  case 
of  collections  involving  large  business 
respondents,  "cost  biu-den"  would 
assimie  a  larger  significance,  due  to  the 
greater  reliance  on  automation. 

Given  these  complexities,  agency 
estimation  methodologies  can  produce 
imprecise  and  inconsistent  burden 
estimates.  A  detailed  description  and 
assessment  of  current  burden  estimation 
practices  is  provided  in  the  FY  1999 
Information  Collection  Budget.  See 
Information  Collection  Budget  of  the 
United  States  Government,  Fiscal  Year 
1999,  Office  of  Management  and  Budget, 
pp.  31-36  (available  at  http:// 
www.  whitehouse.gov/OMB/inforeg/icb- 
fy99.pdf). 

n.  Burden  Measurement 

In  reevaluating  its  guidance  on 
estimating  burden,  OMB  has  relied  on  a 
number  of  principles: 

•  Consistency.  Burden  estimation 
techniques  should  be  applied 
consistently  to  help  ensure  that  a 
burden  hour  reported  by  one  agency 
represents  a  burden  horn'  equal  to  that 
of  a  burden  hour  reported  by  any  other 
agency.  Since  the  value  of  precise 
burden  estimates  increases  with  the  size 
of  information  collections,  we  must  use 
competent  professional  judgment  to 


balance  the  thoroughness  of  the  analysis 
with  its  practical  limits. 

•  Acctiracy.  Burden  measurement 
shoiild  incorporate  recent  developments 
in  methodological,  data  collection,  and 
estimation  techniques  and  reflect 
changes  in  the  collection,  storage, 
processing,  preparation,  and 
transmission  of  information. 

•  Integrity.  Measurement  should 
provide  proper  incentives  to  agencies  to 
undertake  initiatives  that  actually 
reduce  biuden,  as  opposed  to  initiatives 
that  simply  reduce  biu'den  estimates. 
Such  measures,  for  example,  would  not 
rely  exclusively  on  proxies  for  biuden, 
such  as  the  number  of  lines  on  a  form. 

•  Sensitivity.  A  burden  measure 
should  allow  agencies  to  assess  the 
impact  of  ongoing  improvements  in 
procedures  and  customer  service  that 
are  not  measiu«d  by  current 
methodologies. 

•  Comprehensiveness.  The 
measurement  of  burden  must  capt\u«  all 
burden  (time  and  out-of-pocket 
expenses)  without  double-counting  and 
must  reflect  the  real  costs  imposed  on 
the  public. 

•  Practicality.  Agency  personnel  must 
be  able  to  implement  measurement 
methods  in  a  practical  and 
straightforward  way. 

•  Transparency.  Improved  burden 
estimates  should  improve  our 
understanding  of  the  tradeoffs  among 
burden,  customer  satisfaction,  and  the 
utility  of  collected  information. 

In  relying  on  these  principles,  OMB 
hopes  to  minimize  variation  in 
paperwork  burden  measurement  so  that 
future  estimates  are  more  useful  in 
comparing  agency  inventories  and 
evaluating  individual  agency  and 
govemmentwide  performance.  It  also 
hopes  to  improve  the 
comprehensiveness,  consistency,  and 
accuracy  of  burden  hour  measiu^ment 
and  the  way  agencies  now  measure  and 
report  out-of-pocket  dollar-costs. 
Agencies  can  continue  to  report  time 
and  financial  costs,  but  estimates  of 
burden  hours  and  financial  costs  will 
reflect  improved  estimation 
methodologies. 

m.  Issues  for  Comment 

OMB  invites  comment  generally  on 
all  aspects  of  measuring  and  reporting 
paperwork  burden.  OMB  welcomes  any 
suggestions  on  how  to  address  problems 
with  the  current  agency  practices,  as 
well  as  recommendations  on 
methodologies  to  improve  estimates  of 
time  burden  and  financial  burden.  It 
specifically  requests  comments  on 
burden  measurement  options. 

Please  give  particular  attention  to 
these  issues: 
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Monetizing  Burden  Hours.  OMB  seeks 
comment  on  the  idea  of  monetizing  the 
"burden  hour"  calculation  by 
converting  a  collection's  burden  hours 
into  a  dollar  measure  of  burden.  If  a 
dollar-equivalent  value  is  calculated  for 
a  given  collection's  "biu'den  hours,"  a 
single  estimate — in  dollar  terms — of  the 
colTection's  overall  biirden  could  be 
provided  by  combining  the  monetized 
"burden  hour"  calodation  with  the 
"cost  biirden"  calculation.  This 
^proach  woidd  raise  a  number  of 
implementation  issues.  Two  issues 
deserve  particular  attention.  The  first 
involves  improving  agency  burden 
accounting  practices  to  resolve  salient 
differences  and  improve  the  dollar 
measure  of  out-of-pocket  expenses.  The 
second  issue  involves  revising  OMB 
guidance  to  agencies  to  provide 
consistency  in  the  measurement  of  time 
and  financial  burden. 

One  potential  benefit  of  developing  a 
unified  dollar  measure  of  biirden  is  that 
it  would  be  available  for  cost- 
effectiveness  analysis.  Analytically,  a 
dollar  measure  has  the  potential  to 
better  capttire  opportimity  cost  (as 
explained  below),  as  well  as  the  burden 
of  PRA  requirements  not  easily 
measured  in  hours  (e.g.,  recordkeeping). 
We  seek  comments  on  whether  this  and/ 
or  any  other  potential  benefits  would 
outweigh  possible  negative  effects  of 
this  approach. 

Monetizing  burden  hours  would 
present  a  daunting  methodological 
challenge  and  raises  issues  concerning 
certainty  and  ease  of  administration  by 
agencies.  The  key  issue  wovdd  be  how 
to  estimate  the  value  of  the  time  devoted 
by  the  public  to  compljring  with  the 
government's  information  collection 
requirements.  Monetizing  time  biirden 
presents  diffsrent  issues  when 
considering  information  collections 
from  firms  versus  collections  firom 
households.  When  information  is 
collected  from  firms,  it  may  be  relatively 
easy  to  estimate  the  employee  cost 
associated  with  responding  to  the 
collection.  Indeed,  some  agencies 
already  do  this,  using,  for  example,  data 
on  wage  rates  provided  by  the  Bureau  of 
Labor  Statistics.  The  challenge  in  firm- 
based  collections  is  primarily  one  of 
implementation.  In  order  to  assure  a 
meaningful  basis  for  comparison  of 
costs  across  agencies,  it  will  be 
necessary  to  obtain  appropriate  wage 
rates. 

In  estimating  the  appropriate  wage 
rate,  it  is  critical  that  the  wage  be 
properly  "loaded"  to  include  overhead 
and  frii^e  benefit  costs  associated  with 
the  employee's  time.  For  example, 
although  a  technical  employee's  wage 
may  be  $20  per  hour,  she  may  also 


receive  benefits  from  her  firm  such  as 
health  and  life  insurance,  paid  vacation, 
and  contributions  to  a  retirement  plan. 
To  support  her  work  activities,  her 
employer  must  also  purchase  office 
supplies  and  services,  including  office 
space,  furniture,  heat  and  air 
conditioning,  electricity,  a  telephone 
and  telephone  service,  a  personal 
computer,  printer  and  photocopier 
access,  and  various  office  supplies. 
These  costs  need  to  be  accounted  for 
when  assessing  the  overall  impact  of  the 
Federal  information  collection  on  the 
resources  of  the  respondent. 

For  household-based  collections,  the 
issue  is  inherently  more  complex. 
People  are  generally  not  paid  a  wage  for 
non-work  activities  that  Uiey  perform  at 
home.  Instead,  for  burden  measurement 
purposes,  the  value  that  people  place  on 
their  time  is  usually  expressed  in 
economic  terms  as  "opportunity  cost," 
or  the  value  of  an  activity  (for  example, 
spending  time  with  family  or 
developing  a  new  pro{eA«?onal  skill)  that 
a  person  would  expect  to  engage  in  were 
he  or  she  not  occupied  in  complying 
with  a  government  reporting 
requirement.  Economic  theory  suggests 
that  the  opportunity  cost  of  giving  up  an 
hour  of  leisure  will  be  equal  to  the  wage 
fcnegone  from  the  next  hour  the 
individual  would  have  worked.  In  most 
cases,  this  will  be  the  same  as  the 
respondent's  average  wage.  In  other 
cases — 'for  example,  if  the  respondent  is 
eUgible  for  overtime  pay  for  her  forty- 
first  hour  of  work  in  a  week — ^it  may  be 
more  than  the  average  wage. 

Alternatively,  to  measure  the  value  of 
leisure  time,  agencies  could  observe  the 
actual  fees  paid  by  individuals  and 
businesses  to  others  (e.g.,  paid  tax 
preparers,  contractors)  to  prepare  and 
subanit  information  to  the  government. 
This  measurement  approach  is 
sometimes  referred  to  as  "revealed 
preference." 

Given  the  methodological  and 
implementation  challenges  involved 
with  monetizing  burden  hours,  OMB 
requests  responses  to  a  number  of 
specific  questions: 

•  What  are  the  advantages  and 
disadvantages  to  trying  to  monetize 
burden  hours? 

•  Is  monetization  worth  doing  at  all? 

•  Should  a  single  valuation  oi  time 
(as  represented,  for  example,  by  a 
respondent's  wage  rate  or  the  fee  paid 
to  a  contractor)  be  used  for  all 
collections,  or  should  it  be  derived 
separately  for  different  types  of 
collections?  A  successful  methodology 
may  need  to  be  tailored  to  individual 
collections  and  agencies. 

•  If  the  latter,  should  a  single 
valuation  be  used  for  all  respondents  to 


a  particular  collection,  or  should 
valuations  differ  according  to 
respondent  characteristics.  A  successful 
methodology  may  need  different  values 
of  time  for  collections  respoijded  to  by 
individuals  in  different  circumstances. 

•  Should  OMB  establish  a  means  for 
reporting  annual  burden  estimates 
rather  than  the  three-year  average 
burden  estimates  that  are  commonly 
reported  today? 

Categories  of  Burden.  OMB  also  seeks 
comment  on  the  advantages  and 
disadvantages  of  expanding  the 
categories  of  burden  that  agencies  report 
to  OMB.  Such  an  approach  could 
involve  dividing  estimates  of  Federal 
paperwork  burden  into  three  categories, 
with  a  fourth  category  representing  an 
aggregate  measure  of  biirden.  The  first 
two  categories,  burden  hours  and 
financial  costs,  are  used  imder  the 
current  approach,  but  could  be 
improved  using  new  procedures 
designed  to  address  problems  with 
burden  estimation  practices.  A  possible 
third  category  could  be  biu'den  hoius 
converted,  or  "monetized,"  into  dollars, 
depending  on  resolution  of  the  issue 
discussed  above.  A  possible  fourth 
category  might  combine  financial  costs 
and  monetized  biuden  hours  to  create, 
for  the  first  time,  a  dollar  measure  of 
total  Federal  paperwork  burden. 

Estimating  Burden  Hours.  Whether  or 
not  the  categories  of  burden  are 
expanded,  OMB  plans  to  provide 
guidance  to  agencies  intended  to  help 
them  improve  their  estimates  of  time 
burden,  measured  in  b\irden  hoiu's. 
OMB  seeks  comments  specifically  on 
ways  to  improve  aurent  agency  hour 
burden  estimation  methodologies. 

OMB  will  review  and  consider  all 
comments  received  in  response  to  this 
notice.  It  will  then  prepare  a  draft 
revised  guidance  to  Federal  agencies 
and  provide  another  opportunity  for 
public  conunent  before  issviing  final 
guidance  to  agencies. 

Dated:  October  4. 1999. 
John  T.  Spotila, 

Administrator,  Office  oflnfonnation  and 

Regulatory  Affairs. 

[PR  Doc.  99-26846  Filed  10-13-99;  8:45  am] 

MLUNQ  COM  3110-01-^ 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-24076;  812-11486] 

Staphans  Group,  Inc.  st  al.;  Notice  of 
Application 

agency:  Securities  and  Exchange 
Commission  ("Commission"). 
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action:  Notice  of  application  for 
permanent  order  under  section  9(c)  of 
the  Investment  Company  Act  of  1940 
(the  "Act"). 

SUMMARY:  Applicants  request  a 
permanent  order  exempting  them  from 
section  9(a)  of  the  Act  with  respect  to  a 
securities-related  injimction  entered  in 
1978. 

APPLICANTS:  Stephens  Group,  Inc. 
("Stephens"),  Stephens  Inc.  ("SI"),  and 
Jackson  T.  Stephens  ("Mr.  Stephens"). 
FILING  DATE:  The  application  was  filed 
on  February  5, 1999,  and  amended  on 
September  7, 1999. 
HEARING  OR  NOTIFICATION  OF  HEARING: 
Interested  persons  may  request  a 
hearing  by  writing  to  the  Commission's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  November  1, 1999  and  shoiUd 
be  accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  hy 
writing  to  the  Commission's  Secretary. 
An  order  granting  the  application  wiU 
be  issued  unless  the  Commission  orders 
a  hearing  or  extends  the  temporary 
exemption. 

ADDRESSES:  Secretary,  and  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0609;  Applicants,  111  Center  Street, 
LitUe  Rock,  AR  72201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Grossnickle,  Attorney-Adviser, 
at  (202)  942-0526,  or  Mary  Kay  French, 
Branch  Chief,  at  (202)  942-0564, 
Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  stmimary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Sti-eet,  NW,  Washington,  DC 
20549-0102  (tel.  202-942-8090). 

Applicant's  Representations 

1.  Stephens  is  an  Arkansas 
corporation  formed  in  1933.  Stephens, 
directly  and  through  its  subsidiaries, 
engages  in  a  broad-based  merchant  and 
investment  banking  business.  Stephens 
Holding  Company  ("Stephens 
Holding"),  a  wholly  owned  subsidiary 
of  Stephens,  owns  SI,  a  broker-dealer 
registered  under  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act") 


and  an  investment  adviser  registered 
imder  the  Investment  Advisers  Act  of 
1940  ("Advisers  Act"). 

2.  Mr.  Stephens  served  as  ^ephens' 
chief  executive  officer  and  chairman  of 
the  board  of  directors  from  1956  until 
1986.  Mr.  Stephens  currentiy  serves  as 
chairman  of  die  board  of  directors  of 
Stephens  and  Stephens  Holding.  Mr. 
Stephens  is  not  an  officer  or  director  of 
SI.1 

3.  SI  has  served  as  principal 
underwriter  and  administrator  for 
registered  investment  companies 
("funds")  since  1988.  SI  currentiy  serves 
in  those  capacities  for  three  sets  of  bank 
proprietary  funds:  Stagecoach  Fimds 
advised  by  Wells  Fargo  Bank.  Barclays 
Global  Investor  Funds  advised  by 
Barclays  Global  Investors,  and  Nations 
Fimds  advised  by  NationsBank 
Advisors,  Inc..  a  wholly-owned 
subsidiary  of  Bank  of  America 
(collectively,  "Bank  Funds").  The  Bank 
Fimds  include  127  individual  funds 
v«rith  total  assets  in  excess  of  $100 
biUioh. 

4.  It  is  anticipated  that,  in  connection 
vdth  a  recent  merger  between  Wells 
Fargo  &  Company  and  Norwest 
Corporation,  certain  Stagecoach  Fimds 
may  be  merged  with  certain  funds 
advised  by  subsidiaries  of  Norwest 
Corporation.  In  addition,  in  connection 
with  the  merger  of  BankAmerica  and 
NationsBank,  certain  of  the  Pacific 
Horizon  Funds,  the  propriety  funds  of 
BankAmerica,  have  been  merged  with 
Nations  Funds.  The  two  mergers  are 
collectively  referred  to  in  this  notice  of 
the  "Bank  Fimds  Merger."  SI  is  serving 
or  will  serve  as  a  principal  underwriter 
and  administrator  to  the  merged  funds. 

5.  In  1997,  Stephens  Capital 
Management,  a  division  of  SI.  also 
began  serving  as  a  subadviser  to 
Stephens  Intermediate  Bond  Fund,  a 
fund  advised  by  Diversified  Investment 
Advisors,  Inc.  ("Subadvised  Fund"). 
The  Subadvised  Fund  has 
approximately  $25  million  in  assets. 

6.  On  March  18,  1978.  Stephens  and 
Mr.  Stephens  consented  to  judgments  of 
permanent  injunction  issi^ed  by  the  U.S. 
District  Court  for  the  District  of 
Columbia  in  a  matter  brought  by  the 
Commission  ("1978  Injunction").^  The 
Commission  alleged  that  Stephens  and 
Mr.  Stephens  acted  as  part  of  a  group  of 
persons,  within  the  meaning  of  section 
13(d)  of  the  Exchange  Act,  for  the 
purpose  of  acquiring,  holding  or 
disposing  of  the  common  stock  of 


Financial  General  BankShares  Inc.,  a 
bank  holding  company,  and  did  not 
make  the  filings  required  by  section 
13(d)  of  the  Exchange  Act.  In  consenting 
to  the  1978  Injunction.  Stephens 
undertook,  among  other  things,  to 
implement  and  maintain  certain 
procedures  designed  to  prevent  future 
violations  of  section  13(d)  of  the 
Exchange  Act.  SI  disclosed  the  1978 
Injimction  on  both  its  Form  ADV  filed 
under  the  Advisers  Act  and  Form  BD 
filed  under  the  Exchange  Act.^ 

7.  Applicants  state  that  they  did  not 
seek  an  order  under  section  9(c)  around 
the  time  of  the  1978  Injunction  because 
SI  did  not  begin  to  engage  in  any  fund- 
related  activities  until  1988.  AppUcants 
also  state  that  they  did  iiot  become 
aware  of  the  section  9(a)  violation  until 
late  November  1998.  when  the  violation 
was  discovered  by  counsel  in 
preparation  for  the  Bank  Funds  Merger. 

8.  Since  the  1978  Injunction, 
Stephens  has  been  involved  in  a  number 
of  securities  related  administrative 
proceedings  with  the  Commission,  state 
securities  regulators  and  self-regulatoiy 
organizations.  Three  of  these 
proceedings  involved  Si's  investment 
advisory  and  fund-related  activities.  In 
1997.  SI  consented  to  the  imposition  of 
a  cease-and-desist  order  by  the 
Commission  that  found,  among  other 
things,  that  SI  violated  the  Advisers  Act 
by  failing  to  provide  its  clients  with 
adequate  disclosure  concerning 
principal  tremsactions  in  securities.*  In 
1996.  SI  entered  into  a  consent  order 
with  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD") 
accepting,  among  other  things,  a  finding 
by  the  NASD  that  SI  failed  to  exercise 
reasonable  supervision  over  its 
representatives  in  connection  with 
wholesale  marketing  of  two  closed-end 
funds. 5  In  1995.  enflred  into  an 
administrative  settiement  order  with  the 
Securities  Division  of  the  Massachusetts 
Secretary  of  State  in  connection  with 
Si's  failure  not  to  sell  shares  of  an  open- 
end  fund  to  23  purchasers  in 
Massachusetts  prior  to  registration  in 
Massachusetts.^  Applicants  state  that 
none  of  the  other  administrative 
proceedings,  all  of  which  are  listed  in 
an  exhibit  to  the  appUcation,  involved 


'  Mr.  Stephens  is  a  registered  representative  with 
SI  and  would  be  considered  an  employee  and 
associated  person  of  SL 

^SEC.  V.  BCa.  et  al.  (U.S.D.Ct..  D.C.  Mar.  18. 
1978)  (Final  )udgment  of  Permanent  Iniunction  and 
Other  Equitable  Relief). 


^  In  1980.  Stephens  and  Mr.  Stephens  also  sought 
and  received  relief  from  the  Commission  removing 
a  bar  arising  from  the  1978  Injunction  on  their 
ability  to  rely  on  Regulation  A  under  the  Securities 
Act  of  1933.  Letter  from  George  A.  Fitzsimmons. 
Secretary.  SEC  to  Larry  W.  Burks  (Nov.  17. 1980). 

•Advisers  Act  Release  No.  1666  (Sept  16.  1997). 

'  Letter  of  Acceptance,  Waiver  and  Consent  No. 
C059600  (Oct.  14,  1996). 

•In  the  Matter  of  Stephens.  Inc..  No.  E-94-10B 
(Feb.  16, 199S)  (settlement  order). 
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Stephens'  investment  advisory  or  fund- 
related  activities. 

Applicants'  Legal  Analysis 

1.  Section  9(a)  of  the  Act,  in  relevant 
part,  prohibits  a  person  who  has  been 
enjoined  from  engaging  in  or  continuing 
any  conduct  or  practice  in  connection 
with  the  purchase  or  sale  of  a  security 
&t>m  acting,  among  other  things,  as  a 
principal  underwriter  or  investment 
adviser  for  a  registered  investment 
company.  Applicants  state  that,  as  result 
of  the  1978  Injimction,  Stephens  and 
Mr.  Stephens  may  be  prohibited  by 
section  9(a)  from  serving  underwriter  or 
investment  adviser  to  funds. 

2.  Section  9(c)  of  the  Act  provides  the 
Commission  shall  grant  an  application 
for  an  exemption  from  the 
disqualification  provisions  of  section 
9(a]  if  it  is  established  that  these 
provisions,  as  applied  to  the  applicant, 
are  unduly  or  disproportionately  severe 
or  that  the  conduct  of  applicant  has 
been  such  as  not  to  make  it  against  the 
public  interest  or  the  protection  of 
investors  to  grant  the  application. 

3.  Applicants  seek  a  permanent  order 
under  section  9(c)  with  respect  to  the 
1978  Injunction  to  permit  SI  to  continue 
to  serve  as  princip^  underwriter  and 
investment  adviser  to  funds,  including 
the  Bank  Funds  and  the  Subadvised 
Fimd.^  As  noted  above,  applicants  state 
that  they  did  not  seek  an  order  under 
section  9(c)  around  the  time  of  1978 
Injunction  because  SI  did  not  begin  to 
engage  in  any  fund-related  activities 
until  1988.  Applicants  also  state  that 
they  did  not  become  aware  of  the 
section  9(a)  violation  until  late 
November  1998,  when  the  violation  was 
discovered  by  coimsel  in  preparation 
from  the  Bank  Fimds  Merger. 

4.  SI  has  undertaken  to  develop 
procedures  designed  to  prevent 
violations  of  section  9(a)  by  SI  and  its 
affiliated  persons.  Further,  Si's  general 
coimsel  has  attested  that  he  has 
reviewed  Si's  compliance  policies  and 
procedures  relating  to  compliance  with 


'On  February  5, 1999,  the  Commission 
simultaneously  issued  a  notice  of  the  filing  of  the 
application  and  a  temporary  conditional  order 
exempting  applicants  from  section  9(a)  of  the  Act 
until  April  5  1999.  Stephens  Groups,  Inc..  et  al.. 
Investment  Company  Act  Release  No.  23682  (Feb. 
5, 1999).  On  April  2,  1999,  the  Commission  issued 
an  order  extending  the  temporary  exemption  until 
August  5,  1999.  In  the  Matter  of  Stephens  Group 
Inc.,  et  a!..  Investment  Company  Act  Release  No. 
23769  (Apr.  2,  1999).  On  August  5.  1999,  the 
Cx)mmission  issued  an  order  extending  the 
temporary  exemption  until  the  date  on  which  the 
Commission  takes  final  action  on  the  application 
for  a  permanent  order  exempting  applicants  from 
section  9(a)  of  the  Act  or,  if  earlier,  November  5. 
1999.  In  the  Matter  of  Stephens  Group  Inc.,  el  al., 
Investment  Company  Act  Release  No.  23935  (Aug. 
5.  1999). 


section  9(a);  that  he  reasonably  believes 
that  the  policies  and  procedures  have 
been  fully  implemented;  and  that  the 
policies  and  procedures  are  designed 
reasonably  to  prevent  violations  of 
section  9(a)  by  SI  and  its  affiliated 
persons. 

5.  Applicants  state  that  the 
prohibitions  of  section  9(a)  as  applied  to 
them  would  be  unduly  and  is 
proportionately  severe.  Applicants 
assert  that  Si's  ability  to  act  as  a 
principal  imderwriter  to  the  Bank  Funds 
and  as  a  subadviser  to  the  Subadvised 
Fund  would  result  in  the  Funds  and 
their  shareholders  facing  potentially 
severe  hardships.  Applicants  state  that 
the  Bank  Fimds  would  incur  significant 
time,  effort  and  expense  to  replicate  the 
extensive  selling  network  established  by 
SI,  and  the  disruption  may  have  a 
significant  effect  on  the  management 
and  expense  ratios  of  the  Bank  Funds. 
Applicants  also  state  that  the 
Subadvised  Fund  would  face  similar 
consequences  if  required  to  change  the 
subadviser.  Applicants  assert  that 
representatives  of  the  Band  Fimds  and 
the  Subadvised  Funds  have  expressed 
satisfaction  with  the  services  provided 
by  SI  and  a  desire  that  SI  continue  to 
provide  the  services. 

6.  Applicants  state  that  the  boards  of 
directors,  including  the  disinterested 
directors,  of  the  BaJok  Funds  and  the 
Subadvised  Funds  ("Boards")  have  been 
apprised  of  Stephens's  section  9(a) 
violation.  Applicants  represent  that  the 
Boards  have  determined  that  retaining 
SI  as  a  principal  underwriter  (in  the 
case  of  Bank  Funds)  or  as  a  subadviser 
(in  the  case  of  the  Subadvised  Fund)  is 
in  the  best  interests  of  the  Funds  and 
their  shareholders.  Applicants  further 
represent  that  the  boards  of  directors  of 
the  funds  with  which  certain  of  the 
Bank  Funds  are  expected  to  merge 
considered  the  1978  Injunction  in 
determining  whether  to  approve  the 
proposed  mergers. 

7.  Applicants  assert  that  if  SI  were 
prohibited  from  providing  services  to 
the  Bank  Funds  and  the  Subadvised 
Fund,  the  effect  on  Si's  business  and 
employees  would  be  severe.  Applicants 
state  that  SI  has  committed  substantial 
resources  over  the  past  10  years  to 
establishing  expertise  in  servicing 
funds,  has  developed  extensive  selling 
networks,  and  has  over  80  employees 
dedicated  to  providing  fund  distribution 
and  subadvisory  services. 

8.  Applicants  state  that  Mr.  Stephens 
has  at  no  time  in  the  past  been  involved 
in  Si's  fund-related  activities  and  will 
not  be  involved  in  that  business  in  the 
future.  Applicants  also  note  that  one  of 
the  conditions  to  the  requested  relief 
provides  that  Mr.  Stephens  will  not  be 


involved  in  Si's  business  of  providing 
services  to  funds,  and  requires 
applicants  to  develop  appropriate 
procedures. 

9.  Applicants  also  assert  that  their 
conduct  has  been  such  as  not  to  make 
it  against  the  public  interest  or  the 
protection  of  investors  to  grant  the 
exemption  from  section  9(a).  Applicants 
note  that  over  20  years  have  passed 
since  the  1978  Injunctions.  Applicants 
also  note  that  the  1978  Injunction  did 
not  in  any  way  involve  fund-related 
activities.  Applicants  further  state  that 
since  the  1978  Injunction,  neither  SI  nor 
any  affiliated  persons  of  SI  has  engaged 
in  conduct  that  would  result  in 
disqualification  under  section  9(a)  of  the 
Act. 

10.  Applicants  assert  that  SI  has 
implemented  policies  and  procedures 
designed  to  improve  its  securities  law 
compliance.  In  addition,  SI  represents 
that  it  is  taking,  or  has  taken,  ihe 
following  specific  actions.  To  the  extent 
certain  of  these  actions  have  not  been 
completed  yet,  SI  represents  that  they 
will  be  completed  as  soon  as 
practicable. 

a.  Review  and  Modffication  of 
Compliance  Policies  and  Procedures. 
The  Legal  and  Compliance  Departments 
are  in  the  process  of  reviewing  and 
updating  Si's  existing  compliance 
policies  and  procedures,  including 
policing  and  procedures  related  to  its 
mutual  fund  distribution, 
administration  and  advisory  operations. 
As  part  of  this  review,  as  appropriate, 
new  policies  and  procedures  are  being 
designed  and  implemented;  unneeded 
policies  and  procedures  are  being 
eliminated;  and  any  inconsistencies 
among  existing  policies  and  procedures 
are  being  eliminated.  The  compliance 
policies  and  procedures  are  being 
consolidated  into  "user-friendly" 
manuals  or  LAN  based  systems 
("Compliance  Manuals").  Checklists, 
guidelines,  worksheets,  closing 
certificates  and  similar  documents  are 
being  prepared  to  guide  operating  and 
compliance  personnel  in  following 
compliance  policies  and  procedures  and 
in  documenting  compliance.  SI  is  in  the 
process  of  filling  a  newly-created 
compliance  position,  that  will  involve 
overseeing  particular  policies  and 
procedures  and  ensuring  that  they  are 
implemented  and  followed. 

b.  Reporting  and  Periodic  Review.  SI 
has  adopted  procedures  that  reqiure  its 
Legal  and  Compliance  Departments  to 
report  to  senior  management  of  SI  and 
its  board  of  directors  at  regular  intervals 
on  the  compliance  program.  These 
policies  require  the  Legal  and 
Compliance  Departments,  with  the 
assistance  of  outside  counsel  and 
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compliance  consultants,  as  appropriate, 
to  conduct  periodic  reviews  and 
evaluations  of  the  compliance  policies 
and  procedures,  as  well  as  the  operation 
of  the  compliance  program  as  a  whole. 
The  Compliance  Manuals  will  be 
promptly  updated  to  reflect  any 
necessary  changes  resulting  from  these 
reviews. 

c.  Compliance  Documentation.  SI  is  in 
the  process  of  adopting  procedures  to 
document,  on  an  ongoing  basis,  the 
procedures  to  be  followed  by 
Compliance  Department  personnel  in 
performing  particular  functions;  the 
actions  to  be  taken  by  Compliance 
Department  personnel  as  a  result  of 
following  the  procedures;  and  the 
actions  to  be  taken  by  Legal  and 
Compliance  Department  personnel  and 
management  to  enforce  the  compliance 
policies  and  procedures.  These  policies 
will  require  compliance  documentation 
to  be  prepared  in  a  manner  to  faciUties 
regulatory  review  of  the  factual 
background  of  the  transactions  or 
matters  at  issue,  as  well  as  the  actions 
taken  by  Si's  personnel. 

d.  Compliance  Training.  SI  has 
commenced,  and  will  continue  to 
conduct,  training  on  a  firm- wide  and 
departmental  basis  to  ensure  that  its 
employees  understand  the  purposes  and 
functions  of  the  compliance  policies 
and  procedures. 

e.  Professional  Conduct  Program.  SI 
has  developed,  and  is  in  the  process  of 
adopting,  a  professional  conduct  code 
and  supporting  infrastructure,  including 
the  assignment  of  senior  management 
and  Legal  Department  personnel  to 
design,  implement  and  oversee  Si's 
professional  conduct  program 
("Professional  Conduct  Program"). 
Under  the  Professional  Conduct 
Program,  SI  will  conduct 
comprehensive  yearly  professional 
conduct  training.  SI  is  in  the  process  of 
implementing  employee  assistance 
procedures,  that  will  be  administered  by 
third-party  vendors  and  senior  Legal 
Department  jwrsormel,  to  answer 
employee  questions  and  address 
grievances.  Once  the  Professional 
Conduct  Program  is  adopted,  SI  will 
conduct  periodic  review  and  evaluation 
of  the  program  with  a  view  to  enhancing 
and  strengthening  it. 

Applicant's  Conditions 

Applicants  agree  that  the  following 
conditions  may  be  imposed  in  any  order 
granting  the  requested  relief: 

1.  Mr.  Stephens  will  not  be  involved 
in  Si's  business  of  providing  services  to 
register  investment  companies. 
AppUcants  will  develop  procedures 
designed  reasonably  to  assure 
compliance  with  this  condition. 


2.  For  each  to  the  three  fiscal  years 
beginning  with  the  fiscal  year  ending 
December  31. 1999,  Si's  general  counsel 
will  certify  annually  that,  after 
reasonable  inquiry,  he  believes  that  SI 
has  complied  with  its  compliance 
procedures  and  policies  in  all  material 
respects  (and  that  any  known  material 
deviations  from  these  policies  and 
procedures,  and  any  series  of  like 
deviations  that  in  the  aggregate  are 
material,  have  been  docuimented  in  Si's 
records],  and  that  the  procedures  and 
policies  continue  to  be  reasonably 
designed  to  ensure  Si's  compliance  with 
the  federal  securities  laws.  "The 
certification  will  be  delivered  to  the 
Commission  to  be  attention  of  the 
Assistant  Director,  Office  of  Investment 
Company  Regulation,  Division  of 
Investment  Management,  within  60  days 
of  the  end  of  Si's  fiscal  year.  A  copy  of 
the  certification  will  be  maintained  as 
part  of  the  permanent  records  of  SI  and 
a  copy  of  each  certification  will  be 
delivered  to  the  board  of  directors  of 
each  fund  for  which  SI  serves  as 
distributor,  underwriter,  administrator 
or  investment  adviser. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  99-26792  Filed  10-13-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41971;  File  No.  SR-NASD- 

99-21] 

Self-Regulatory  Organizations;  Order 
Approving  a  Propo«ed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  To  Create  a  Dispute 
Resolution  Subsidiary 

September  30,  1999. 

On  April  26, 1999,  the  National 
Association  of  Seciuities  Dealers,  Inc. 
("NASD"  or  "Association"),  through  its 
wholly  owned  regulatory  subsidiary, 
NASD  Regulation,  Inc.  ("NASD 
Regulation"),  submitted  to  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
create  a  dispute  resolution  subsidiary. 
The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  June  17, 1999.^  The 
Commission  received  one  comment 


letter  on  the  proposal  from  the 
Securities  Industry  Association 
("SIA").-*  This  order  approves  the 
proposal. 

I.  Description  of  the  Proposal 

The  Association  is  proposing  (i)  to 
create  a  dispute  resolution  subsidiary, 
NASD  Dispute  Resolution,  Inc.  ("NASD 
Dispute  Resolution"),  to  handle  dispute 
resolution  programs;  (u)  to  adopt  by- 
laws for  the  subsidiary;  and  (iii)  to  make 
conforming  amendments  to  the  Plan  of 
Allocation  and  Delegation  of  Functions 
by  NASD  to  Subsidiaries  ("Delegation 
Plan"),  the  NASD  Regulation  By-Laws, 
and  the  Rules  of  the  Association. 

A.  Background 

The  Association's  arbitration  and 
mediation  programs  were  operated  by 
the  NASD  Arbitration  Department  until 
1996,  when  those  functions  were  moved 
to  NASD  Regulation  following  a 
corporate  reorganization.  This 
reorganization  in  part  grew  out  of 
recommendations  of  a  Select  Committee 
formed  by  the  NASD  and  made  up  of 
individuals  with  significant  experience 
in  the  securities  industry  and  NASD 
governance  ("the  Rudman 
Committee").^  The  Rudman  Committee 
reviewed  the  Association's  arbitration 
and  mediation  programs  from  December 
1994  through  August  1995.  The  Rudman 
Report  was  issued  in  September  1995. 

In  September  1994,  the  NASD 
established  the  Arbitration  Policy  Task 
Force,  headed  by  David  S.  Ruder,  former 
Chairman  of  the  SEC  ("the  Ruder  Task 
Force"),  to  study  NAD  arbitration  and 
recommend  improvements.  The  Ruder 
Task  Force,  composed  of  eight  persons 
with  various  backgrounds  in  the  area  of 
securities  arbitration,  met  from  the  Fall 
of  1994  to  January  1996.  when  its  Report 
was  issued." 

Both  the  Rudman  Committee  and  the 
Ruder  Task  Force  made 
recommendations  that  affected  the 
arbitration  program.  The  Rudman 
Committee  recommended  that  the 
NASD  reorganize  as  a  parent 
corporation  with  two  relatively 
autonomous  and  strong  operating 
subsidiaries,  independent  of  one 
another.  The  resulting  enterprise  would 
consist  of  NASD,  Inc.,  as  parent,  The 
Nasdaq  Stock  Market,  Inc.  ("Nasdaq")  as 


■15U.S.C.  78s(b)(l). 
»17CFR240.19b-». 

^  See  Securities  Exchange  Act  Release  No.  41510 
Uune  10.  1999).  64  FR  32575. 


*  Letter  from  Stephen  G.  Sneeringer.  C3iairman  of 
the  Arbitration  Committee,  SIA,  to  lonathan  C. 
Katz.  Secretary'.  Commission,  dated  |uly  8. 1999 
("SIA  Letter"). 

5  Report  of  the  NASD  Select  Committee  on 
Structure  and  Governance  to  the  NASD  Board  of 
Governors  (September  1995)  ("Rudman  Report"). 

^Report  of  the  Arbitration  Policy  Task  force  to  the  . 
Board  of  Governors  National  Association  of 
Securities  Dealers.  Inc.  (January  1996)  ("Ruder 
Report"). 
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one  subsidiary  to  operate  Nasdaq,  and  a 
new  subsidiary,  NASD  Regulation,  Inc., 
to  regulate  the  broker-dealer  members  of 
the  NASD.  7  The  Ruder  Report 
recommended  that  the  dispute 
resolution  program  be  housed  either  in 
the  parent  or  in  NASD  Regulation.^  The 
Arbitration  Department  was  placed  in 
NASD  Regulation  in  early  1996  based 
on  the  recommendation  of  the  Rudman 
Committee,^  and  the  name  of  the 
department  was  changed  to  the  Office  of 
Dispute  Resolution  ("ODR")  shortly 
thereafter,  to  reflect  the  full  range  of 
dispute  resolution  mechanisms. 

iTie  NASD  believes  that  ODR  has 
established  credibility  as  a  neutral 
forum  that  is  fair  to  all  parties  and  has 
gained  acceptance  by  investor  groups. 
However,  because  there  are  significant 
differences  between  the  disciplinary 
role  of  NASD  Regulation  and  the 
sponsorship  of  a  neutral  forum  for  the 
resolution  of  dispute  between  members, 
associated  persons,  and  customers,  the 
NASD  believes  that  creation  of  a 
separate  dispute  resolution  entity  will 
further  strengthen  the  independence 
and  credibility  of  its  arbitration  and 
mediation  functions.  A  new  dispute 
resolution  subsidiary  should  benefit 
from  the  perception  that  it  is  separate 
and  distinct  from  other  NASD  entities. 
The  new  subsidiary  will  be  subject  to 
the  same  SEC  oversight  as  other  parts  of 
the  NASD  enterprise,  which  includes 
regular  inspections  by  the  Commission 
and  the  need  to  file  all  by-laws  and  rule 
changes  with  the  SEC.  In  addition,  the 
new  subsidiary  will  remain  subject  to 
inspections  by  the  General  Accounting 
Office  ("GAO"),  which  performs  audits 
at  the  request  of  Congress. 

The  NASD  proposes  to  call  the  new 
subsidiary  NASD  Dispute  Resolution, 
Inc.  Together  with  NASD  Regulation, 
the  two  subsidiaries  will  form  the  NASD 
Regulatory  and  Dispute  Resolution 
Group.  Both  the  NASD  directly,  and 
NASD  Regulation,  indirectly,  will  be 
responsible  for  the  actions  of  NASD 
Dispute  Resolution.  Because  NASD 
Dispute  Resolution  performs  its 
functions  through  authority  delegated 
by  the  NASD,  the  NASD  is  responsible 
for  proper  performance  of  such 
functions.  Indirectly,  NASD  Regulation 
will  be  responsible  for  enforcing 
compliance  with  decisions  rendered  by 
NASD  Dispute  Resolution  concerning 
NASD  members.'" 

Staffing  for  NASD  Dispute  Resolution 
will  be  the  same  as  ODR,  except  for  the 
creation  of  a  President  position.  Certain 


'  Rudman  Report  at  R-8. 

"Ruder  Report  at  151-52. 

"  Rudman  Report  at  R-8. 

<■>  See  Section  A.I.f.  of  the  Delegation  Plan. 


additional  executive  positions,  if 
necessary,  may  be  created  as  well.  Many 
fimctions  of  the  new  subsidiary,  such  as 
human  resources,  legal,  finance, 
communications,  administrative 
services,  and  technology  will  be  shared 
with  the  NASD  and  other  subsidiaries  to 
avoid  duplication.  The  new  subsidiary 
will  be  charged  for  the  cost  of  those 
functions  as  it  presently  is. 

Funding  for  the  new  subsidiary  will 
be  handled  in  much  the  same  way  as 
presently  handled  for  ODR,  which  is  not 
self  supporting.  Fees  received  from 
parties  who  use  the  arbitration  and 
mediation  programs  are  not  sufficient  to 
fund  the  Office's  regular  actitivies. 
Rather,  as  a  part  of  NASD  Regiilation, 
ODR  shares  in  the  revenue  stream  of  the 
NASD  and  its  affiliated  entities,  which 
includes  revenue  derived  bom  member 
assessments,  various  fees  and  charges, 
disciplinary  fines,  and  other  soiuces  of 
income.  In  ret\im,  ODR  is  charged  for 
services  that  it  receives  from  the  other 
corporations  in  the  enterprise  as 
described  above.  Apart  from  accoimting 
changes  to  reflect  the  new  subsidiary's 
status,  the  funding  process  for  the  new 
subsidiary  will  be  the  same  as  that  for 
ODR.  ODR  employees  will  continue  in 
the  same  positions  in  the  new 
subsidiary,  and  the  physical  offices  will 
not  move. 

The  NASD  proposes  a  five-person 
Board  for  NASD  Dispute  Resolution, 
consisting  of  three  non-industry  and 
two  industry  directors,  as  those  terms 
are  defined  in  Article  I  of  the  proposed 
By-Laws.  The  Chief  Executive  Officer  of 
the  NASD  will  be  an  ex-officio  non- 
voting member  of  the  Board.  The  non- 
industry  directors  would  include  at 
least  two  persons  who  also  are  members 
of  the  NASD  Board  of  Governors 
("NASD  Board"),  and  an  additional 
person  knowledgeable  in  the  dispute 
resolution  field.  At  least  one  of  the  non- 
industry  directors  also  will  qualify  as  a 
public  director,  as  defined  in  the  By- 
Laws.  One  industry  director  would  be  a 
member  of  the  NASD  Board;  the  other 
would  be  the  President  of  the  new 
subsidiary.  The  NASD  Board  would 
elect  the  directo/s,  as  is  done  for  the 
boards  of  the  other  subsidiaries. 

The  procedures  currently  in  place  for 
disciplining  members  and  associated 
persons  for  noncompliance  with 
arbitration  awards  will  be  largely  the 
same.  The  Code  of  Arbitration 
Procedure  ("Code"),  in  IM-10100, 
provides  that  the  feilure  of  a  member  or 
associated  person  to  comply  with  an 
arbitration  award  obtained  in 
connection  with  an  arbitration 
submitted  for  disposition  pursuant  to 
the  procedures  specified  by  the  NASD, 
other  self-regulatory  organizations,  or 


the  American  Arbitration/ Association  '* 
may  be  deemed  conduct  inconsistent 
wiUi  just  and  equitable  principles  of 
trade  and  a  violation  of  NASD  Rule 
2110.  This  language  presently  applies  to 
awards  obtained  in  the  NASD 
Regulation  forum,  because  that  forum 
applies  rules  and  procedures  that  are 
ultimately  approved  by  the  NASD.  This 
will  also  be  the  case  for  NASD  Dispute 
Resolution.  Enforcement  of  the  Code 
will  continue  to  be  handled  by  NASD 
Regulation. 

As  is  the  case  with  actions  by  NASD 
Regulation,  actions  by  the  NASD 
Dispute  Resolution  Board  may  be 
referred  by  that  board  to  the  NASD 
Board,  or  reviewed  by  the  NASD  Board, 
as  provided  in  the  proposed 
amendments  to  the  Delegation  Plan.^^ 
Thus,  the  rules  of  NASD  Dispute 
Resolution  will  be  the  rules  of  the 
Association,  just  as  rules  approved 
currently  by  the  other  subsidiaries  and 
subject  to  NASD  Board  review  are 
deemed  to  be  NASD  rules.  NASD 
Regulation  has  formed  a  working  group 
with  representatives  from  various 
departments  to  ensure  a  smooth 
transition. 

B.  Description  of  Proposed  Amendments 

The  Association  proposes  to  amend 
the  Delegation  Plan  to  add  references  to 
the  new  subsidiary  and  to  move  the 
arbitration  and  mediation  functions 
frx)m  NASD  Regulation  to  NASD 
Dispute  Resolution.  Therefore, 
references  to  the  delegations  of 
authority  to  the  subsidiaries  and  the 
rulemaking  decisions  of  the  subsidiaries 
have  been  amended  to  include 
references  to  NASD  Dispute  ResolutioiL 
As  is  the  case  for  NASD  Regulation  and 
Nasdaq,  actions  of  the  new  subsidiary 
Board  vrill  be  subject  to  review  by  the 
NASD  Board,  and  rule  filings  will  be 
made  by  the  new  subsidiary  on  behalf 
of  the  NASD. 

The  description  of  the  National 
Arbitration  and  Mediation  Committee 
("NAMC")  in  the  Delegation  Plan  has 
been  moved  from  the  section  delegating 
authority  to  NASD  Regulation  to  a  new 
NASD  Dispute  Resolution  section.  A 


11  The  NASD  Regulation  Board  of  Directors 
recently  approved  an  amendment  to  this 
Interpretive  Material  that  would  add,  "or  other 
dispute  resolution  forum  selected  by  the  parties." 
See  Securities  Exchange  Act  Release  No.  41339 
(April  28,  1999),  64  FR  23887  (May  4, 1999).  This 
proposal  was  filed  as  a  non-controversial  filing.  The 
NASD  designated  May  17, 1999  as  the  efiective  date 
of  the  proposal. 

"the  Delegation  Plan  was  amended  in  1997, 
together  with  related  By-Laws  changes  designed  to 
allow  the  NASD  Board  to  take  action  on  its  ovtrn 
initiative  rather  than  waiting  for  a  subsidiary  to  act 
on  the  matter.  See  Securities  Exchange  Act  Release 
No.  39326  (Nov.  14, 1997),  62  FT?  62385  (Nov.  21, 
1997). 
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change  has  been  made  in  the  NAMC 
member  balancing  requirement  to 
provide  more  flexibility  while 
maintaining  at  least  50%  non-industry 
membership.  The  Delegation  Plan 
-currently  provides  that  NAMC 
membership  shall  be  equally  balanced 
between  industry  and  non-industry 
members.  It  may  be  desirable,  however, 
to  have  an  odd  number  of  members  on" 
the  NAMC  to  avoid  tie  votes.  Therefore, 
the  provision  has  been  amended  to  state 
that  the  NAMC  shall  have  at  least  50% 
non-industry  members.  This  provides 
additional  flexibility  while  maintaining 
a  minimum  of  half  non-industry 
members,  in  accordance  with  the  spirit 
of  the  Delegation  Plan. 

The  Association  proposes  to  amend 
the  NASD  Regulation  By-Laws  to  add 
references  to  NASD  Dispute  Resolution 
in  the  definitions  sections." 

Rule  0120(b)  will  be  amended  to 
clarify  that  the  term  "Association" 
collectively  means  the  NASD  and  its 
subsidiaries  that  are  considered  part  of 
the  self-regulatory  organization:  that  is, 
the  NASD,  NASD  Regulation,  Nasdaq, 
and  NASD  Dispute  Resolution. 

Rule  10102(a)  of  the  Code  of 
Arbitration  procedure  will  be  amended 
to  clarify  that  the  new  NASD  Dispute 
Resolution  Board  will  appoint  members 
of  the  NAMC  and  name  its  chair.  In 
addition.  Rule  10102(a)  will  be 
amended  to  replace  the  phrase  "a  pool 
of  arbitrators"  with  the  more  accurate 
phrase  "rosters  of  neutrals,"  since  the 
cuirrent  rosters  include  both  arbitrators 
and  mediators  (collectively  referred  to 
as  "neutrals"). 

Rule  10102(b)  will  be  amended  to 
conform  to  current  practice,  in  which 
the  NAMC  recommend  to  the  Board 
certain  rules  and  procedures  to  govern 
the  conduct  of  arbitration  and  mediation 
matters,  and  does  not  unilaterally  make 
such  changes.  The  rule  currently 
authorizes  the  NAMC  to  establish  these 
rules  and  procedures.  In  addition,  the 
phrase  "NASD  Dispute  Resolution"  has 
been  added  before  "Board"  to  clarify 
that  reconunendations  will  be  made  to 
that  Board.  As  noted  above,  actions  of 
the  new  subsidiary  board  will  be  subject 
to  review  by  the  NASD  Board. 

Rule  10401  will  be  amended  to 
replace  the  phrase  "by  the  Association" 
with  regard  to  designation  of  the 
Director  of  Mediation  and  replace  it 
with  "by  the  NASD  Dispute  Resolution 
Board."  and  to  delete  "Association's"  as 
a  modifier  of  "National  Arbitration  and 
Mediation  Committee."  Although  the 


•^The  NASD  also  intends  to  review  the  NASD 
and  Nasdaq  By-Laws  and  other  corporate 
governance  documents  to  identify  other  appropriate 
amendments  recognizing  the  formation  of  NASD 
Dispute  Resolution. 


NASD  and  its  subsidiaries  are 
collectively  referred  to  as  the 
Association  for  self-regulatory  purposes, 
the  use  of  "Association"  in  this  Rule 
may  cause  confusion  in  light  of  the  new 
corporate  structure  and  serves  no  useful 
purpose  in  the  Rule.  The  term  "of 
Arbitration"  will  be  added  after  one 
instance  of  the  word  "Director"  to 
distinguish  it  from  the  Director  of 
Mediation.  In  addition,  the  reference  to 
the  "Board  of  Governors"  has  been 
changed  to  "NASD  Dispute  Resolution 
Board"  to  reflect  the  new  structiue. 

Rule  10404  will  be  amended  to 
change  the  term  "NASD"  to 
"Association"  to  be  more  inclusive  in 
this  instance  because,  as  described 
above,  the  term  "Association"  refers  to 
the  entire  self-regulatory  organization 
including  subsicQaries. 

The  proposed  NASD  Dispute 
Resolution  By-Laws  are  modeled  after 
those  of  NASD  Regulation,  with  certain 
modifications,  described  below, 
appropriate  to  the  particular  functions 
of  NASD  Dispute  Resolution.  For 
example,  NASD  Dispute  Resolution  will 
not  require  that  a  committee  other  than 
the  NAMC  review  all  rulemaking 
proposals.  Standard  provisions  allowing 
for  the  appointment  of  an  Executive 
Committee  and  a  Finance  committee 
have  been  included  for  flexibility, 
although  it  is  not  immediately  expected 
that  such  committees  will  be  needed. 

Proposed  Article  IV,  Section  4.2  sets 
the  number  of  Board  members  at  five  to 
eight  although,  as  stated  above,  the 
intention  initially  is  to  have  only  five 
Board  members.  In  addition,  the  Chief 
Executive  Officer  of  the  NASD  will  be 
an  ex-officio  non-voting  member  of  the 
Board.  Proposed  Section  4.3(a)  provides 
that  the  number  of  non-industry 
directors  shall  equal  or  exceed  the 
number  of  industry  directors  plus  the 
President.  This  means  that  the  President 
is  treated  as  an  industry  director  for  this 
piurpose.  The  other  industry  director 
and  at  least  two  of  the  non-industry 
directors  also  will  be  sitting  members  of 
the  NASD  Board.  This  overlapping 
membership  provides  stability  and 
uniformity  among  the  corporations.  At 
least  one  of  the  non-industry  directors 
also  will  qualify  as  a  public  director. 
The  proposed  By-Laws  define  "Public 
Director"  as  a  director  who  has  no 
material  business  relationship  with  a 
broker  or  dealer  or  the  NASD,  NASD 
Regulation,  Nasdaq,  or  NASD  Dispute 
Resolution.  The  By-Laws  define  "Non- 
Industry  Director"  as  a  director 
(excluding  the  President]  who  is  (1)  a 
public  director  or  public  committee 
member;  (2)  an  officer  or  employee  of  an 
issuer  of  securities  listed  on  Nasdaq  or 
Amex.  or  traded  in  the  over-the-counter 


market;  or  (3)  any  other  individual  who 
woidd  not  be  an  industry  director  or 
industry  committee  member. 

A  minor  modification  was  made  to 
the  standard  terminology  in  Section 
4.13(h)  to  clarify  that  the  Board  may 
appoint  a  non-director  to  a  committee, 
because  this  power  is  implied  but  not 
specifically  stated  in  the  preceding 
paragraphs  of  Section  4.13. 

n.  Comments 

The  Commission  received  one 
comment  letter  from  the  SIA,'-*  which 
opposed  the  proposed  rule  change.  The 
SIA  disagreed  with  (i)  the  proposed 
composition  of  the  NASD  Dispute 
Resolution  Board;  (ii)  the  proposed 
composition  of  the  NAMC;  and  (iii)  the 
manner  in  which  fees  will  be  imposed 
by  NASD  Dispute  Resolution. 

The  SIA  had  three  concerns  about  the 
composition  of  the  NASD  Dispute 
Resolution  Board.  First  the  SLA  stated  4^ 

that  industry  and  non-industry 
representation  should  be  equal.  Second, 
the  SIA  noted  that  it  is  inappropriate  to 
consider  the  president  of  NASD  Dispute 
Resolution  as  an  industry 
representative.  Third,  the  SIA  stated 
that  the  proposed  compositional 
breakdown  might  permit  the  NASD 
Dispute  Resolution  Board  to  be 
dominated  by  claimants'  lawyers.  The 
SIA  recommended  that  the  Commission 
exclude  from  the  definition  of  Non- 
Industry  "anyone  who  provides 
professional  legal  services  to  investor- 
claimants  and  whose  revenues  in  that 
regard  constitute  more  than  20%  of  his 
or  her  gross  annual  revenue."  '^ 

Similarly,  the  SIA  expressed  concern 
about  the  proposed  composition  of  the 
NAMC.  It  stated  its  position  that 
industry  and  non-industry 
representation  on  the  NAMC  should  be 
equal  rather  than  at  least  50  percent 
non-industry.  The  SIA  stated  that  the 
"amorphous  concern  that  they  may  be  a 
tie  vote  *  *  *  does  not  outweigh  the 
more  paramount  concern  that  die 
representation  on  the  NAMC  be  tndy 
balanced  between  Industry  and  Non- 
Industry  representatives."  "' 

In  addition  to  the  composition  of  the 
NAMC  and  the  NASD  Dispute 
Resolution  Board,  the  SLA  commented 
on  the  manner  in  which  fees  will  be 
imposed  under  the  proposed  rule 
change.  The  SLA  objected  to  the 
dichotomy  between  fees  affecting 
members  and  those  affecting  non- 
members.  Under  the  proposed  rule 
change,  the  NASD  Board  must  ratify  any 
rule  diange  adopted  by  the  NASD 


'*  See  supra,  note  4. 
'5  SIA  Utter  at  4_ 
'•SIA  Letter  at  4-5. 
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Dispute  Resolution  Board  that  imposes 
fees  or  other  charges  on  person  or 
entities  other  than  NASD  members.  Rule 
changes  that  impose  fees  on  NASD 
members  do  not  reqiiire  NASD  Board 
ratification.  The  SIA  stated  that  industry 
participants  "should  have  the 
opportunity  to  participate  in  critical 
decisions  that  will  impact  their  business 
and  their  bottom  line — such  as  fee 
increases  related  to  the  arbitration 
system." '^ 

NASD  Regulation  responded  to  the 
SIA's  concerns  about  the  proposed 
composition  of  the  NASD  Dispute 
Resolution  Board,  the  proposed 
composition  of  the  NAMC,  and  the 
manner  in  which  fees  will  be  imposed 
by  NASD  Dispute  Resolution."  First, 
with  respect  to  the  composition  of  the 
NASD  Dispute  Resolution  Board,  NASD 
Regulation  noted  that  this  proposal  is 
consistent  with  NASD  Regulation's 
bylaws,  which  require  a  majority  of  non- 
industry  members  on  its  Board  and  its 
President  and  Nasdaq's  President  are 
also  counted  as  industry  participants  for 
compositional  and  quorum 
requirements. '^  Second,  with  respect  to 
the  composition  of  the  NAMC,  NASD 
Relation  noted  that  the  NAMC's 
recommendations  are  only  advisory  and 
that  rule  changes  and  major  policy 
changes  must  be  presented  to  the  NASD 
Dispute  Resolution  Board  for  final 
approval. 20  Third,  with  respect  to  NASD 
CHspute  Resolution's  authority  to 
impose  fees  on  NASD  members  without 
prior  review  and  ratification  by  the 
NASD  Board,  NASD  Regulation  noted 
that  fee  proposals  must  be  submitted  for 
Commission  review  and  that  the  NASD 
may,  on  its  own  initiative,  review  any 
action  of  its  subsidiaries.^^ 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
section  15A(b)  of  the  Act  22  in  general 
and  furthers  the  objectives  of  section 
15A(b)(6)  23  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and  to  protect  investors  and  the 
public  interest.2*  Specifically,  the 


"  SIA  Letter  at  5. 

'■Letter  from  Jean !.  Feeney,  Assistant  General 
Counsel.  NASD  Regulation,  to  Richard  C.  Strasser, 
Assistant  Director,  Conunission.  dated  August  11, 
1999. 

«»W.  at2. 

"W.at4. 

"Id. 

"  15  U.S.C  78o-3(b). 

"15U.S.C.  78o-3(b)(6). 

2«  In  approving  this  rule,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  IS 
U.S.C.  78c(f). 


Commission  believes  that  separating  the 
dispute  resolution  role  from  the 
disciplinary  role  of  NASD  Regulation 
will  result  in  a  more  neutral  and 
independent  forum  for  the  resolution  of 
disputes  between  members,  associated 
persons,  and  customers.  The 
Commission  also  expects  the  NASD  to 
ensure  that  NASD  Dispute  Resolution  is 
adequately  funded  and  able  to  fulfill  its 
responsibilities. 

In  its  comment  letter,  the  SIA  stated 
that  industry  and  non-industry 
representation  on  the  NASD  Ehspute 
Resolution  Board  and  the  NAMC  should 
be  equal  and  that  the  President  of  NASD 
Dispute  Resolution  should  not  be 
considered  an  industry  representative. 
The  Commission  notes  that  NASD 
Dispute  Resolution's  Board  structure  is 
modeled  after  NASD  Regulation's 
structure.  Nasdaq  also  requires  a 
majority  of  non-industry  directors  on  its 
Board.  Moreover,  the  Presidents  of  both 
NASD  Regulation  and  Nasdaq  are 
counted  as  industry  participants  for 
board  composition  and  quorum 
requirements.  The  Commission  believes 
that  it  is  reasonable  to  extend  this 
structure  to  NASD  Dispute  Resolution. 

The  SIA  also  stated  that  the  NASD 
Dispute  Resolution  Board  may  include 
too  many  claimants'  lawyers,  thus  * 
permitting  domination  by  a  single 
NASD  Dispute  Resolution  constituency. 
The  Commission  disagrees,  noting  that 
at  least  two  of  the  non-industry 
directors  will  come  irom  the  NASD 
Board.  As  characterized  by  the  SIA  in  its 
comment  letter,  the  current  non- 
industry  members  of  the  NASD  Board 
are  senior  executives  from  major 
corporations  with  no  particular 
affiUation  with  the  seciirities  industry. 
Moreover,  if  NASD  Dispute  Resolution 
has  a  five  member  Board,  only  one  non- 
industry  director  may  be  chosen  from 
outside  the  NASD  Board.  While  that 
director  should  be  knowledgeable  in  the 
dispute  resolution  field,  the  universe  of 
potential  candidates  is  not  limited  to 
claimants'  lawyers.  Indeed,  it  is  likely 
that  the  remaining  non-industry 
position  would  be  filled  by  a,practicing 
arbitrator,  a  mediator,  or  an  academic. 
Accordingly,  the  Commission  does  not 
believe  that  there  is  an  undue  risk  that 
the  NASD  Dispute  Resolution  Board 
will  be  dominated  by  an  single 
constituency  of  the  new  subsidiary. 

The  SIA  also  stated  that  the  NASD 
Board  should  be  required  to  ratify  rule 
changes  adopted  by  the  NASD  Dispute 
Resolution  Board  if  the  rule  change 
imposes  fees  or  other  charges  on  NASD 
members  as  well  as  those  affecting  non- 
members.  The  Commission  notes  that 
rule  changes  by  the  NASD  Regulation 
and  Nasdaq  Boards  imposing  fees  or 


other  charges  oh  NASD  members  do  not 
require  ratification  by  the  NASD  Board. 
The  Commission  also  notes  that  fee 
proposals  must  be  submitted  for 
Commission  review  imder  Rule  19b— 4 
under  the  Act.  In  addition,  any  member 
of  the  NASD  Board  may  call  an  action 
of  a  subsidiary  for  review  at  the  next 
NASD  Board  meeting  following  the 
subsidiary's  action.  "The  Commission 
believes  tiiese  measures  provide  an 
adequate  safeguard  against  unreasonable 
fees  being  levied  against  NASD 
members. 

Finally,  the  Association  represents 
that  funding  for  the  new  subsidiary  will  , 
be  handled  in  much  the  same  way  as 
funding  for  ODR  was  accomplished.  The 
new  subsidiary  will  share  in  the 
revenue  stream  of  the  NASD  and  its 
affiliated  entities,  which  includes 
revenue  derived  from  member 
assessments,  various  fees  and  charges, 
disciplinary  fines,  and  other  sources  of 
income.  As  the  new  subsidiary  is 
implemented,  we  expect  the  NASD  to 
commit  to  ensuring  Uiat  NASD  Dispute 
Resolution  continues  to  be  properly 
funded  to  carry  out  all  its 
responsibilities. 

IV.  Conclusion 

•    It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,25  that  the 
proposed  rule  change  (SR-NASD-99- 
21)  is  approved. 

For  the  Commis.sion,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  2* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  99-26793  Filed  10-13-99;  8:45  am] 

BtLUNO  CODE  M>10-01-«i 


SMALL  BUSINESS  ADMINISTRATION 


[Dsclaration  of  DIsastsr  #3220] 
State  of  Florida;  Amendment  #1 

The  above-numbered  declaration  is 
hereby  amended  to  include  Marion 
Coimty,  Florida  as  a  contiguous  coimty 
as  a  result  of  damages  caused  by 
Hurricane  Floyd  that  occurred 
September  13-15, 1999. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
November  26, 1999  and  for  economic 
injury  the  deadline  is  Jime  27,  2000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 


2»  15  U.S.C  78s(b)(2). 
"17  CFR  20O.3O-3(a)(12). 
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Dated:  October  4, 1999. 
Aida  Alvarez, 
Administrator. 
[FR  Doc.  99-26784  Filed  10-13-99;  8:45  am] 

BILLING  CODE  S02S-01-P 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Request 

In  compliance  with  Public  Law  104- 
13,  the  Paperwork  Reduction  Act  of 
1995,  SSA  is  providing  notice  of  its 
infonnation  collections  that  require 
submission  to  the  Office  of  Management 
and  Budget  (0MB).  SSA  is  soliciting 
comments  on  the  accuracy  of  the 
agency's  burden  estimate;  the  need  for 
the  information;  its  practical  utility; 
ways  to  enhance  its  quality,  utility  and 
clarity;  and  on  ways  to  minimize  burden 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

The  information  collections  listed 
below  will  be  submitted  to  0MB  within 
60  days  from  the  date  of  this  notice. 


Therefore,  comments  and 
recommendations  regarding  the 
information  collections  would  be  most 
useful  if  received  by  the  Agency  within 
60  days  from  the  date  of  this 
publication.  Comments  should  be 
directed  to  the  SSA  Reports  Clearance 
Officer  at  the  address  listed  at  the  end 
of  the  notices.  You  can  obtain  a  copy  of 
the  collection  instruments  by  calling  the 
SSA  Reports  Clearance  Officer  on  (410) 
965—4145,  or  by  writing  to  him. 

1.  Worker  Compensation  Letter,  SSA- 
L1708;  Worker  Compensation 
Questionnaire,  SSA-1708-0960-NEW. 
A  review  of  SSA  records  revealed  that 
beneficiaries  receiving  disabiUty 
benefits,  who  were  first  placed  in 
workers  compensation  offset,  have  an 
extremely  high  potential  for  payment 
error,  because  an  increase  in  or 
expiration  of  workers  compensation  was 
not  reported  for/by  such  beneficiaries. 
Therefore,  SSA  is  proposing  to  test  a 
new  form  that  collects  infonnation  on 
changes  in  WC  status.  The  information 
collected  will  be  used  to  evaluate 
whether  this  is  an  effective  method  of 
detecting  changes  in  workers 


compensation  payments  and 
determining  payment  acciiracy.  The 
respondents  are  a  random  sample  of 
beneficiaries  receiving  disability 
benefits  with  workers  compensation 
offset. 

Number  of  Respondents  200. 

Frequency  of  Response  1. 

Average  Burden  Per  Response  10 
minutes. 

Estimated  Annual  Burden  33  hours. 

2.  Payee  Interview.  SSA-835; 
Beneficiary  Interview,  SSA-836; 
Custodian  Interview,  SSA-837-0960- 
0588.  SSA  is  conducting  a  three-tier 
review  process  of  the  representative 
payee  program.  As  part  of  this  review 
process,  SSA  will  conduct  interviews 
with  title  n  Disabihty  Insurance  and 
title  XVI  Supplemental  Security  Income 
recipients  and  their  representative 
payees.  The  infonnation  obtained  on  the 
interview  forms  will  be  used  to  assess 
the  effectiveness  of  the  policies  and 
procedures  that  govern  the 
postentitlement  selection  and 
appointment  of  the  approximately  7 
million  payees  in  the  title  II  and  title 
XVI  programs. 


SSA-835  SSA-836 


SSA-837 


Number  of  Respondents 

Frequency  of  Response 

Average  Burden  Per  Response  (Minutes) 
Estimated  Annual  Burden  (Hours) 


1.000 

1 

20 
333 


500 

1 

15 

125 


190 

1 

10 

32 


Social  Seairity  Administration, 
DCFAM,  Atta:  Frederick  W. 
Brickenkamp,  6401  Seairity  Blvd.,  1- 
A-21  Operations  Bldg.,  Baltimore,  MD 
21235. 

Dated:  October  7, 1999. 
Frederick  W.  Brickenkamp, 

Reports  Clearance  Officer,  Social  Security 

Administration. 

[FR  Doc.  99-26729  Filed  10-13-99;  8:45  am] 

BILLINQ  CODE  4191-(B-F 


SOCIAL  SECURITY  ADMINISTRATION 

Disability  Research  institute  Request 
for  Applications  (RFA)  (Program 
Announcement  No.  SSA-ORES-00-1) 

agency:  The  Office  of  Research, 
Evaluation,  and  Statistics  (ORES),  Office 
of  Policy,  Social  Security 
Administration  (SSA). 
ACTION:  Request  for  applications  for  a 
cooperative  agreement  to  establish  a 
Disability  Research  Institute  PRI). 

SUMMARY:  The  Social  Security 
Administration's  disability  programs 
play  a  vital  role  in  society,  paying 
benefits  to  over  8  million  disabled 


individuals.  It  is  essential  that  the 
nation  invest  in  research  designed  to 
examine  the  disability  programs  and 
ensure  that  these  programs  are  designed 
effectively  to  improve  the  lives  of 
disabled  Americans.  The  Social  Security 
Administration  plans  to  establish  a 
Disability  Research  Institute  (DRI).  This 
institute  would  help  fill  the  need  for 
more  extensive  research  in  the  disabiUty 
area  for  policymakers  around  the 
coimtry.  The  DRI  is  an  important 
initiative  on  the  part  of  SSA's  Office  of 
Policy  to  strengthen  the  Agency's 
research  capacity  since  it  became 
independent  in  1995. 

Authorized  under  section  1110  of  the 
Social  Security  Act,  SSA  annoimces  the 
solicitation  of  applications  for  a 
cooperative  agreement  to  create  a  DRI  in 
order  to  inform  the  public  and 
policymakers  about  disability  policy 
alternatives  and  their  consequences. 
Initially,  we  anticipate  the  Institute  will 
be  one,  university-based,  multi- 
disciplinary  center.  The  Institute  will 
have  an  annual  budget  consisting  of 
$1.25  million  for  the  first  year  and  $1 
million  per  year  for  subsequent  years. 
SSA  expects  to  fund  this  Institute  for  a 


period  of  5  years,  contingent  upon  a 
successful  annual  review  process, 
continued  funding  availability  and 
continued  relevance  to  SSA  initiatives. 
The  grantee  is  strongly  encouraged  to 
collaborate  with  SSA's  and  other 
government-related  research  and 
development  activities  to  avoid 
duplication  of  research.  After  award, 
SSA  wUl  help  identify  such  activities 
and  their  funding  agencies  and  facihtate 
any  collaboration  as  necessary. 

PURPOSE:  This  annoimcement  seeks 
applications  to  establish  a  DRI  that  will 
serve  as  a  national  resource  fostering 
high  quahty  research,  communication, 
and  education.  The  Institute's  program 
purpose  is  to  benefit  the  public  through 
four  tasks: 

(1)  Research  and  evaluation.  The  DRI 
will  be  expected  to  plan,  initiate,  and 
maintain  a  research  program  of  higher 
caliber.  There  will  be  special  emphasis 
on  research  that  will  iniPorm  the  debate 
on  disability  policy. 

(2)  Dissemination.  The  DRI  will 
develop  resources  to  inform  the 
academic  community,  policymakers, 
and  the  public  on  issues  concerning 
disability  policy. 


55798 


Federal  Register /Vol.  64,  No.  198  /  Thursday,  October  14,  1999 /Notices 


(3)  Training  and  education.  The  DRI 
will  develop  a  professional  training 
program  including,  but  not  Umited  to, 
graduate  and  postgraduate  education; 
intramural  exchanges  and  formal 
instruction  of  policymakers  which 
focuses  on  the  issues  of  disabiUty 
policy. 

(4)  Facilitation  of  data  usage.  The  DRI 
will  facilitate  research  using  SSA 
administrative  data. 

DATES:  The  closing  date  for  submitting 
applications  imder  this  announcement 
is  January  12,  2000. 
FOR  FURTMER  INFORMATION  CONTACT:  To 
request  an  appUcation  kit,  and  for 
general  (nonprogrammatic)  information 
regarding  the  annoimcement  or 
application  package  contact:  E.  Joe 
Smith,  Grants  Management  OfBcer, 
SSA,  Office  of  Acquisition  and  Grants, 
Grants  Management  Team  1^-i 
Gwynn  Oak  Building,  1710  Gwynn  Oak 
Avenue,  Baltimore,  Maryland  21207- 
5279.  The  fax  number  is  (410)  966- 
9310.  The  telephone  niunbers  are  E.  Joe 
Smith,  (410)  965-9503  (e-mail: 
joe.smith988a.gov),  or  Dave  Allshouse, 
(410)  965-9262  (e-mail: 
daveallshouseOssa.gov),  or  Gary 
Stammer,  (410)  965-9501  (e-mail: 
gary.stammei€lssa.gov).  For  information 
on  the  program  content  of  the 
announcement/application,  contact: 
Paula  Laird,  Project  Officer,  SSA,  ORES, 
6401  Security  Blvd.,  4-C-15  Operations 
Building,  Baltimore,  Maryland  21235. 
The  fiax  number  is  (410)  965-3308.  The 
telephone  numbers  are  (410)  965-9243 
(e-mail:  paula.laird@ssa.gov),  or  Nelson 
Rambath,  Alternate  Project  Officer,  (410) 
965-2396  (e-mail: 
nelson.rambath@ssa.gov). 
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Part  I—Supplementary  Information 

A.  Eligible  Applicants 

SSA  seeks  applications  from  domestic 
universities  or  other  post-secondary 
degree  granting  entities.  For-profit 
organizations  may  apply  with  the 
understanding  that  no  cooperative 
agreement  funds  may  be  paid  as  profit 
to  any  cooperative  agreement  recipient. 
Profit  is  considered  as  any  amount  in 
excess  of  the  allowable  costs  of  the 
award  recipient. 

In  accordance  with  an  amendment  to 
the  Lobbying  Disclosure  Act,  popularly 
known  as  the  Simpson-Craig 
Amendment,  those  entities  organized 
under  section  501  (c)4  of  the  Internal 
Revenue  Code  that  engage  in  lobbying 
are  prohibited  from  receiving  Federal 
cooperative  agreement  awards. 

B.  Type  of  Award 

All  awards  made  under  this  program 
will  be  made  in  the  form  of  cooperative 
agreements.  A  cooperative  agreement,  as 
opposed  to  a  grant,  anticipates 
substantial  involvement  between  SSA 
and  the  awardee  during  the  performance 
of  the  project.  A  comprehensive  annual 
review  process  will  allow  SSA  to 
evaluate,  recommend  changes,  and 
approve  the  Institute's  activities.  This 
involvement  may  include  collaboration 
or  participation  by  SSA  in  the  activities 
of  the  Institute  as  determined  at  the  time 
of  award.  The  terms  of  award  are  in 
addition  to,  not  in  lieu  of,  otherwise 
applicable  guidelines  and  procedures. 

C.  Availability  and  Duration  of  Funding 

1.  ORES  has  available  $1.25  million  to 
fund  the  initial  12-month  budget  period 
of  a  proposed  five-year  cooperative 
agreement  pursuant  to  this 
announcement.  (Additional  funding  up 
to  $1  million  per  year  for  related 
projects,  as  requested  by  SSA,  might 
become  available  bom  SSA  for  further 
support  of  the  Institute  selected  under 
this  announcement.) 

2.  Applicants  must  include  separate 
budget  estimates  for  each  of  the  five 
years,  if  they  expect  funding  levels  to  be 
substantially  different  in  subsequent 
years. 

3.  The  amoimt  of  fimds  available  for 
the  cooperative  agreement  in  future 
years  has  not  been  established. 
Legislative  support  for  continued 
funding  of  the  Institute  cannot  be 
guaranteed  and  funding  is  subject  to 
future  appropriations  and  approval  by 
the  Commissioner.  SSA  expects, 
however,  that  the  Institute  will  be 


supported  diuing  future  fiscal  years  at 
an  annual  level  of  $1  million. 

4.  The  Institute  should  prepare  a  five- 
year  proposal  with  a  maximum  budget 
of  $5.25  million. 

5.  Additional  fimds  up  to  $1  million 
per  year  may  become  available  from 
SSA  and/or  other  Federal  agencies 
(through  co-funding)  in  support  of  the 
Institute's  projects. 

6.  Initial  awards,  pursuant  to  this 
announcement,  vtdll  be  made  on  or 
about  April  11,  2000. 

7.  The  awardee  shall  share  in  the  cost 
of  the  project.  SSA  will  not  provide  total 
funding  to  the  Institute.  Recipients  of  an 
SSA  cooperative  agreement  are  required 
to  contribute  a  non-Federal  match  of  at 
least  5  percent  toward  the  total 
approved  cost  of  the  project.  The  total 
approved  cost  of  the  project  is  the  sum 
of  the  Federal  share  (maximum  of  95 
percent)  and  the  non-Federal  share 
(minimum  of  5  percent).  The  non- 
Federal  share  may  be  cash  or  in-kind 
(property  or  services)  contributions. 

Although  one  award  is  anticipated, 
nothing  in  this  anno\mcement  restricts 
SSA's  ability  to  make  more  than  one 
award,  to  make  an  award  of  lesser 
amount,  or  to  add  additional  entities, 
institutions  or  imiversities  to  the 
Disability  Research  Institute  in  the 
future. 

D.  Letter  of  Intent 

Prospective  applicants  are  asked  to 
submit  by  November  29, 1999,  a  letter 
of  intent  that  includes  (1)  this  program 
announcement  munber  and  title;  (2)  a 
brief  description  of  the  proposed 
Institute;  (3)  the  name,  postal  and  e-mail 
addresses,  and  the  telephone  and  fax 
numbers  of  the  Institute's  Director;  and 
(4)  the  identities  of  the  key  personnel 
and  participating  institutions.  The  letter 
of  intent  is  not  required,  is  not  binding, 
and  does  not  enter  into  the  review 
process  of  a  subsequent  application.  The 
sole  purpose  of  the  letter  of  intent  is  to 
allow  SSA  staff  to  estimate  the  potential 
review  workload  and  avoid  coi^cts  of 
interest  in  the  review.  The  letter  of 
intent  should  be  sent  to:  DRI  Letter  of 
Intent,  Social  Security  Administration. 
Office  of  Research,  Evaliution  and 
Statistics,  Division  of  Disability 
Research,  6401  Security  Blvd.,  4-C-15 
Operations  Bldg.,  Baltimore,  MD  21235. 

Part  n— Establishment  of  a  Disability 
Research  Institute — ^Responsibilities  of 
the  Institute  and  the  Federal 
Government 

A.  Priority  Research  Areas 

The  Institute  should  focus  on  several 
themes  or  research  areas  directly 
relevant  to  developing  or  improving 
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policy  related  to  people  with 
disabilities.  Research  will  be  done  from 
existing  data  sources,  and  will  not 
include  development  of  surveys  or 
demonstration  projects. 

The  successful  applicant  shall 
develop  and  conduct  a  research  program 
directed  towards  people  with 
disabilities  that  also  appropriately 
balances  development  of  training, 
information  dissemination  and  data 
usage  facilitation  activities.  The 
research  approach  should  relate,  in 
broad  terms,  to  the  Social  Security 
Disability  Insurance  (SSDI)  and 
Supplemental  Security  Income  (SSI) 
programs.  The  purpose  of  these 
activities  is  to  promote  greater 
understanding  of  disability  policy  and 
its  current  and  futvu'e  impact  on  youth, 
the  working-aged  and  the  near- 
retirement  aged  segments  of  the 
disabled  populations.  The  research 
should  address  these  individuals  at  all 
socioeconomic  levels,  but  with 
particular  emphasis  on  the  poor  and  the 
near  poor.  SSA  has  identified  three 
priority  research  areas  within  the  realm 
of  disability  policy  on  which  appUcants 
should  focus  and  applications  will  be 
scored.  These  areas  include: 

1.  riie  Interrelationship  Between  and 
Potential  Impacts  on:  (1)  Advancements 
in  Technology  and  Medicine,  (2)  the 
Requirements  of  Work,  (3)  the  SSDI  and 
SSI  Programs;  and  Persons  with 
Disabilities  This  includes,  but  is  not 
limited  to: 

•  Trends  in  the  nature  of  disability 
and  the  composition  of  the  disabled 
population  (e.g.,  types  of  impairments, 
the  extended  reUance  of  disabled 
adolescents  and  adiilts  on  disability 
income  security  programs  and  increases 
in  the  volume  of  disability  benefit 
awards  to  younger  persons); 

•  Changes  in  technology,  the  labor 
market  and  the  nature  of  work;  and  the 
potential  effects  of  these  changes  on 
work  disability  in  the  future;  and 

•  Types  of  assistance  from  public 
programs  that  could  be  made  available 
to  persons  with  disabiUties  to  help  them 
sustain  a  maximum  level  of 
independence. 

2.  The  Effects  of  Rehabilitation  and 
Other  Support  Services  on:  The 
Proportion  of  Persons  With  Disabilities 
Who  Continue  Working  or  Reenter  the 
Workforce,  and  the  Effects  on  the  SSDI 
and  SSI  Programs  This  includes,  but  is 
not  limited  to: 

•  Relationship  of  treatment  (e.g., 
improving  functioning  via  social, 
vocational,  medical  treatment; 
comphance  with  prescribed  treatment; 
identifying  person  who  might  benefit 
from  appropriate  treatment,  etc.)  to 


retum-to-work  of  persons  with 
disabilities. 

•  Employment  strategies  [e.g., 
methods  of  early  intervention  for 
persons  vtith  disabihties,  providing 
short-term  or  interim  disability 
payments,  job  accommodations,  case 
management,  etc.)  that  may  influence 
the  work  patterns  of  persons  with 
disabilities; 

•  The  interaction  of  rehabilitation 
and  other  support  services  (including 
Vocational  Rehabilitation  and 
Unemployment  Insurance  Benefits),  the 
effects  of  individual  motivation  and  the 
availability  of  work  on  the  decisions  of 
persons  with  disabilities  to  maintain 
employment  or  to  apply  for  SSDI  and 
SSI  benefits;  and 

•  Effectiveness  of  Vocation^ 
Rehabilitation  (VR)  services  [e.g.,  the 
best  point  in  time  during  the  course  of 
disability  to  provide  VR,  usefulness  and 
shortcomings  of  VR  in  assisting  persons 
with  disabilities  to  maintain  their 
current  job  or  be  retrained  for  new  work, 
awareness  and  utiUzation  of  VR  services 
by  persons  with  disabiUties,  success  of 
VR  relative  to  disability  diagnosis,  etc.) 

3.  The  Interaction  Between  and 
Impact  on:  Medical.  Functional  and 
Occupational  Factors;  and  Disability 
Determinations  for  Purposes  of 
Entitlement  to  SSDI  and  SSI  Benefits 
This  includes,  but  is  not  limited  to: 

•  Current  and  future  methods  of 
measuring  function  and  comparisons 
between  and  futiire  functional 
requirements  of  work; 

•  Occupational  demand  constructs  to 
replace  the  Department  of  Labor's 
Dictionary  of  Occupational  Titles. 
which  is  currently  used  to  measure 
occupational  demands  in  SSA's 
disability  decision  process; 

•  Characteristics  of  individuals  with 
borderline  and  severe  mental  and 
physical  impairments  who  work;  and 

•  Barriers  to  employment  for  persons 
with  mental  impairments. 

The  Institute  will  develop  and 
disseminate  knowledge  about  these  and 
related  issues.  SSA  realizes  competent 
analysis  of  all  priority  research  areas 
may  be  beyond  the  capacity  of  any  one 
Institute  and  thus  the  Institute  may  wish 
to  focus  its  resources  and  expertise  on 
a  subset  of  the  areas  Usted  above. 
Similarly,  the  Institute  may  choose  to 
concentrate  on  a  few  aspects  of  the 
priority  research  areas  more  strongly 
than  others.  The  goal  of  the  Institute  is 
to  address  a  range  of  objectives 
discussed  above  without  compromising 
the  overall  quality  of  research  in  the 
separate  priority  areas. 


B.  Cooperative  Agreement 
Responsibilities 

1.  Institute  Responsibilities:  The 
Institute  will  perform  the  following 
tasks: 

a.  Research  and  evaluation  The 
Institute  has  a  primary  and  lead 
responsibiUty  to  define  objectives  and 
approaches  and  will  be  expected  to 
plan,  initiate,  and  maintain  a  research 
program  of  high  caliber.  It  must  meet 
the  tests  of  social  science  rigor  and 
objectivity.  The  research  will  use  state- 
of-the-art  research  methodology  and 
have  practical  application  to  timely 
disability  policy  issues.  The  program 
will  strive  for  respect  from  the  academic 
and  policy  communities  (over  a  broad 
range  of  the  poUtical  spectrum)  for  its 
scientific  quality,  fairness,  and  policy 
relevance. 

The  research  program  should  include 
supporting  the  work  of  members  of  the 
DRI  staff  and  other  affiliated 
researchers.  In  addition,  it  shotdd 
provide  intellectual  leadership  in  the 
national  research  community  by 
estabUshing  links  with  a  broad  range  of 
other  scholars  and  organizations 
throtigh  programs  such  as  visiting  and 
postdoctoral  appointments,  research 
assistantships,  and  a  limited  program  of 
nonresident  grants,  for  example. 
Collaboration  between  the  Institute  and 
SSA  researchers  is  encouraged,  as  it  is 
with  other  organizations  interested  in 
disability  policy. 

The  research  program  should  include 
multi-disciplinary  approaches  to 
increase  imderstanding  of  the  issues 
beyond  what  is  possible  from  analysis 
within  the  framework  of  a  single 
discipline.  The  staff  would  include 
competency-relevant  disciplines  such  as 
economics,  sociology,  public  health 
policy/administration,  demography, 
physiology,  occupational  taxonomy, 
acturial  science,  labor  management,  etc. 

Planning  and  execution  of  the 
research  program  shall  always  consider 
the  policy  impUcations  of  research 
findings.  However,  it  also  is 
appropriate,  for  example,  to  engage  in 
activities  to  make  advances  in  research 
techniques.  SSA  will  form  an  internal 
technirad  Assistance  Panel  (See  Part  n, 
SSA  Responsibilities)  to  review  and 
concur  with  the  research  agenda  and 
other  DRI  products  to  assure  policy 
relevance,  utility,  and  scope.  In 
addition,  a  group  of  nationally 
recognized  scholars  and  practitioners 
(See  Part  II,  Joint  Responsibilities)  shall 
periodically  review  the  research  agenda 
to  assure  its  policy  relevance,  utiUty, 
and  scope. 

Occasionally,  Institute  staff  will  be 
expected  to  comment  on  SSA  research 
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plans,  provide  critical  commentary  on 
research  products,  perform  statistical 
policy  analyses,  and  other  quick- 
response  activities  to  inform  SSA's 
research,  evaluation,  and  policy  analysis 
function.  In  addition,  the  Institute 
Director  may  be  asked  to  aid  in  the 
development  of  SSA's  internal  research 
priorities. 

b.  Dissemination  Making  knowledge 
and  information  available  to  the 
academic  and  policy  commimities,  as 
well  as  the  public  (both  beneficiaries 
and  contributors),  is  to  be  another 
integral  featiue  of  the  Institute's 
responsibilities.  The  DRI  will  facilitate 
the  process  of  translating  basic 
behavioral  and  social  research  theories 
and  findings  into  practical  policy 
alternatives.  The  Institute  will  be 
expected  to  maintain  a  dissemination 
system  of  periodic  newsletters,  research 
papers,  academic  and/or  trade  journal 
articles,  and  occasional  books.  In 
addition,  the  Institute  will  be  expected 
to  organize  conferences,  workshops, 
lectures,  seminars,  and/or  other  ways  of 
sharing  current  research  activities  and 
findings.  The  Institute  will  hold  a 
biennial  conference  on  issues  related  to 
disability  policy.  The  Institute  will  also 
have  the  responsibility  for  publishing  a 
book  composed  of  papers  delivered  at 
the  biennial  conference. 

Applicants  are  encouraged  to  propose 
the  use  of  creative  methods  of 
disseminating  data  and  information, 
such  as  using  the  Internet.  Applications 
should  show  sensitivity  to  alternative 
dissemination  strategies  which  may  be 
appropriate  for  different  audiences — 
such  as  policymakers,  practitioners,  the 
public,  advocates,  and  academics.  The 
research  and  dissemination  will  be 
nonpartisan  and  of  value  to  all  levels  of 
policymaking.  SSA  reserves  the  right  to 
review  and  concur  on  all  pubUcations 
created  using  Institute  funding  before 
they  are  published. 

c.  Training  and  Education  The  DRI  is 
expected  to  both  train  new  scholars  and 
educate  academics  and  practitioners  on 
new  techniques  and  research  findings 
on  issues  of  disability  policy  that  impact 
the  economic  security  of  persons  with 
disabilities.  The  Institute  is  expected  to 
develop  and  expand  a  diverse  corps  of 
scholars/researchers  who  focus  their 
analytical  skills  on  research  and  policy 
issues  central  to  the  Institute's  mission. 
Training  mechanisms  should  include 
seminar  series,  conferences,  graduate 
courses,  and  mini-courses  to  be  held  in 
both  Baltimore/Washington  D.C.  and  the 
DRI  site. 

The  Institute  is  expected  to 
financiaUy  support  the  development 
and  work  of  new  scholars.  For  example, 
funding  should  be  allocated  to  support 


graduate  students,  as  research  assistants 
and  through  research  grants;  Ph.D. 
candidates,  through  dissertation  grants; 
and  other  research  scholars  through 
post-doctoral  and  visiting  appointments. 
Additionally,  the  Institute  will  conduct 
training  seminars  for  govemement 
analysts  and  policymakers  on  the 
Institute's  research  findings  and 
methodological  advancements.  Training 
exchanges  between  the  Institute  and 
government  researchers  shoiUd  also  be 
anticipated. 

To  assure  the  quality  of  its  research, 
dissemination,  and  training,  the 
Institute  must  establish  and  maintain  a 
formal  tie  with  a  university,  including 
links  with  appropriate  departments 
within  that  imiversity.  The  Institute 
must  have  a  major  presence  at  a  single 
site  (university  or  city);  however, 
alternative  arrangements  among  entities 
and  with  individual  scholars  are 
encouraged  and  may  be  proposed. 

d.  Facilitation  of  data  usage  SSA  has 
been  seeking  ways  to  make 
administrative  and  other  data  more 
available  to  the  research  commimity. 
Such  efforts  are  resource  intensive  and 
miist  adhere  to  clear  privacy  protection 
requirements.  The  DRI  will  work  as  an 
external  resource  to  facilitate  this 
objective.  Specific  areas  in  which  the 
DRI  should  contribute  include:  writing 
papers  that  further  efforts  to  effectively 
combine  data  sharing  and  data  privacy; 
developing  documentation  for 
administrative  files;  aiding  researchers 
in  obtaining  administrative  extracts  for 
policy-relevant  research  projects; 
developing  sophisticated  statistical 
techniques  to  mask  micro  data;  aiding 
SSA  staff  in  developing  methodology 
and  policy  regarding  linkages  of 
administrative  data  with  outside  data 
sources;  and  providing,  with  SSA 
assistance,  pubUc  use  files  that  rely  on 
data  aggregates  that  cannot  be  used  to 
identify  individuals.  In  addition,  it  is 
SSA's  goal  to  increase  the  sites  at  which 
outside  researchers  can  use 
administrative  data. 

Without  compromising  academic 
freedom.  Institute  staff  will  be  expected 
to  comply  with  special  requests  for 
administrative  confidentiality  in 
specific  sensitive  situations.  The 
Institute  shall  make  reasonable  efforts  to 
provide  other  researchers  appropriate 
and  speedy  access  to  research  data  from 
this  project  and  estabUsh  public  use 
files  of  data  developed  under  this 
award. 

The  institute  is  expected  to  work  in 
conjimction  with  SSA  and  other  Federal 
agencies  and  appropriate  organizigtions 
to  help  develop  mechanisms  that  enable 
additional  sites  to  satisfy  the  legal  and 
privacy  requirements  for  outside 


researchers,  who  agree  to  specific 
privacy  protections,  to  be  able  to  access 
restricted-use  data  files. 

2.  SSA  Responsibilities:  SSA  will  be 
involved  with  the  Institute  in  jointly 
establishing  broad  research  priorities, 
planning  strategies,  and  deliverable      \ 
dates  to  accomplish  the  objectives  of 
this  announcement.  SSA,  or  its 
representatives,  will  provide  the 
following  types  of  support  to  the 
Institute: 

a.  Consultation  and  technical 
assistance  in  planning,  operating  and 
evaluating  the  Institute's  program 
activities.  SSA  intends  to  form  an 
internal  Technical  Assistance  Panel  that 
will  review  and  concur  with  all  of  the 
Institute's  submissions/deliverables 
prior  to  implementation  and/ or 
publication. 

b.  Information  about  SSA  programs, 
policies,  and  research  priorities. 

c.  Assistance  in  identifying  SSA 
information  and  technical  assistance 
resources  pertinent  to  the  Institute's 
success. 

d.  Review  of  Institute  activities  and 
collegial  feedback  to  ensure  that 
objectives  and  award  conditions  are 
bein^met. 

SSA  may  suspect  or  terminate  any 
cooperative  agreement  in  whole  or  in 
part  at  any  time  before  the  date  of 
expiration.  Suspension  or  termination 
could  occur  if  the  awardee  materially 
fails  to  comply  with  the  terms  and 
conditions  of  the  cooperative  agreement, 
if  technical  performance  requirements 
are  not  met,  or  if  the  project  is  no  longer 
relevant  to  the  Agency.  SSA  will 
promptly  notify  the  awardee  in  writing 
of  the  determination  and  the  reasons  for 
suspension  or  termination  together  with 
the  effective  date. 

SSA  reserves  the  right  to  suspend 
funding  for  individud  projects  in 
process  or  in  previously  approved 
research  areas  or  tasks  after  awards  have 
been  granted. 

SSA  encourages  cooperative 
agreement  applicants  to  become 
knowledgeable  about  SSA's  operations 
as  well  as  entiUements  underits 
programs.  Pamphlets  and  other  public 
information  may  be  obtained  from  any 
local  Social  Security  field  office  or  by 
calling  1-800-772-1213. 

3.  Joint  Responsibilities:  Jointiy  with 
SSA,  the  Institute  will  select 
approximately  six  nationally  recognized 
scholars  and  practitioner  who  are 
unaffiUated  with  the  Institute  to  provide 
assistance  in  formulating  the  Institute's 
research  agenda  and  advice  on 
implementation.  The  institute  shall 
select  three  scholars/practitioners  and 
SSA  will  select  three  scholars/ 
practitioners.  Efforts  will  be  made  in 
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selecting  the  scholars/practitioners  to 
assure  a  range  of  perspectives,  and  a 
variety  of  substantive  viewpoints.  The 
SSA  Project  Officer  or  some  other  SSA 
representative  will  participate  in  all 
meetings.  Funded  under  this  agreement, 
the  scholars/practitioners  will  meet 
once  or  twice  a  year  rotating  between 
the  Baltimore  MD/Waslm^on,  DC 
areas,  and  the  Institute  location. 

C.  Special  Requirements 

The  Institute  Director  must  have  a 
demonstrated  capability  to  organize, 
administer,  and  direct  the  Institute.  The 
Director  will  be  responsible  for  the 
organization  and  operation  of  the 
Institute  and  for  communication  with 
SSA  on  scientific  and  operational 
matters.  The  Director  must  also  have  a 
minimum  time  commitment  of  30 
percent  of  the  DRI  Cooperative 
Agreement.  Racial/ethnic  minority 
individuals,  women,  and  persons  with 
disabilities  should  be  encouraged  to 
apply  as  the  Director.  A  list  of  previous 
grants  and  cooperative  agreements  held 
by  the  Director  shall  be  submitted. 
Administrator  names  and  contact 
information  for  each  grant  and/or 
cooperative  agreement  shall  also  be 
submitted. 

In  addition  to  the  Director,  skilled 
personnel  and  institutional  resources 
capable  of  providing  a  strong  research 
and  evaluation  base  in  the  priority  areas 
specified  must  be  available.  The 
university  and  pertinent  departments 
must  show  a  strong  commitment  to  the 
Institute's  support.  Such  commitment 
may  be  provided  as  dedicated  space, 
salary  support  for  investigators  or  key 
personnel,  dedicated  equipment  or 
other  financial  support  for  the  proposed 
Institute. 

The  Institute  should  be 
conceptualized  and  defined  by  its 
integrative,  multi-disciplinary  nature 
and  need  not  be  limited  to  geographical 
or  departmental  boimdaries.  A  research 
team  may  consist  of  investigators  or 
institutions  that  are  geographical 
distant,  to  the  extent  that  the  research 
design  requires  and  accommodates  such 
arrangements.  Nothing  in  this 
announcement  precludes  non-academic 
entities  from  being  affiliated  with  an 
applicant. 

Part  m — Application  Preparation  and 
Evaluation  Oriteria 

This  part  contains  information  on  the 
preparation  of  an  application  for 
submission  under  this  aimouncement, 
the  forms  necessary  for  submissions  and 
the  evaluation  criteria  under  which  the 
applications  will  be  scored.  Potential 
applicants  should  read  this  part 


carefully  in  conjunction  with  the 
information  provided  in  Part  II. 

In  general,  SAA  seeks  organizations 
with  demonstrated  capacity  for 
providing  quality  policy  research  and 
evaluation,  training,  and  working  with 
goverrunent  policymakers.  Applicants 
should  reflect,  in  the  Program  Narrative 
section  of  the  application,  how  they  v«ll 
be  able  to  fulfill  the  responsibilities  and 
the  requirements  described  in  the 
announcement.  The  application  should 
specify  in  detail  how  administrative 
arrangements  will  be  made  to  minimize 
start-up  and  transition  delays. 
Applications  which  do  not  address  all 
four  major  tasks  discussed  in  Institute 
Responsibilities  in  Part  II  will  not  be 
considered  for  an  award. 

It  is  anticipated  that  the  applicant  will 
have  access  to  additional  sources  of 
funding  for  some  projects  and 
arrangements  with  other  organizations 
and  institutions.  Fimds  from  other 
sources  cannot  be  applied  toward  the 
awardee's  matching  share  of  the  total 
approved  cost  of  the  project.  The 
applicant  (including  the  Institute 
Director  and  other  key  personnel)  shall 
make  all  current  and  anticipated  related 
funding  arrangements  (including 
contact  information  for  grant/contract/ 
cooperative  agreement  administrators) 
explicit  in  an  attachment  to  the 
application  (Part  IV,  Section  B-12).  As 
part  of  the  annual  review  process,  this 
information  will  be  updated  and 
reviewed  to  limit  duplicitous  funding 
for  Institute  projects. 

A.  Content  and  Organization  of 
Technical  Application  (See 
"Components  of  a  Complete 
Application, "  Part  IV.  Section  B) 

The  application  must  begin  with  the 
required  application  forms  and  a  three- 
page  (double-spaced)  overview  and 
siunmary  of  the  application.  Staff 
resumes  should  be  included  in  a 
separate  appendix.  The  core  of  the 
application  must  contain  eight  sections, 
presented  in  the  following  order: 

(1)  A  brief  (not  more  than  10  pages) 
background  analysis  of  the  key 
disability  policy  issues  and  trends  with 
a  focus  on  the  primary  research  themes 
of  the  proposed  Institute,  the  analysis 
should  discuss  concisely,  but 
comprehensively,  important  priority 
research  issues  and  demonstrate  the 
applicant's  grasp  of  the  policy  and 
research  significance  of  recent  and 
future  social,  economic,  political,  and 
demographic  trends. 

(2)  A  research  and  evaluation 
prospectus  for  a  five-year  research 
agenda,  outlining  the  major  research 
themes  to  be  investigated  over  the  next 
five  years.  In  particiilar,  the  prospectus 


will  describe  the  activities  planned  for 
the  priority  research  areas  and  other 
additional  research  topics  proposed  by 
the  applicant.  The  prospectus  should 
discuss  the  kind  of  research  activities 
that  are  needed  to  anticipate  fut\ire 
policy  debates  on  SSDI  and  SSI  and  the 
role  of  the  proposed  Institute  in 
promoting  those  activities.  The 
prospectus  should  follow  from  the 
Background  Analysis  section.  It  may,  of 
course,  also  discuss  research  areas  and 
issues  that  were  not  mentioned  in  the 
analysis  if  the  author(s)  of  the 
application  feel  there  have  been  gaps  in 
past  research,  or  that  new  factors  have 
begun  to  affect  or  soon  will  begin  to 
affect  national  disability  policy. 

The  prospectus  shall  include  detailed 
descriptions  of  individual  research 
projects  that  will  be  expected  in  the 
Institute's  first  year  of  operation.  It  also 
should  be  specific  about  long-term 
research  themes  and  projects.  The  areas 
of  research  described  in  the  prospectus 
should  be  concrete  enough  that  project 
descriptions  in  subsequent  research 
plan  amendments  can  be  viewed  as 
articulating  a  research  theme  discussed 
in  the  prospectus.  An  application  that 
contains  simply  an  ad  hoc 
categorization  of  an  unstructxu«d  set  of 
research  projects — as  opposed  to  a  set  of 
projects  which  strike  a  coherent 
theme — will  be  judged  unfavorably. 

Note:  Once  a  successful  applicant  and  the 
outside  scholars/practitioners  have  been 
selected,  tiiey  and  SSA  will  review  the 
research  agenda  and  determine  research 
priorities.  This  may  include  the  addition, 
limitation,  or  removal  of  proposed  research 
projects.  After  review,  the  Institute  will 
submit  to  SSA  a  revised  research  plan  that 
summarizes  the  deliberations  and  priorities. 
The  research  plan  will  be  periodically 
reviewed  and  revised  as  necessary.  The 
application  should  discuss  a  proposed  . 
research  planning  process,  including 
involvements  of  the  outside  scholars/ 
practitioners,  SSA,  and  other  advisors  and 
participants  in  the  Institute. 

(3)  A  prospectus  for  dissemination 
should  include  proposed  mechanisms 
for  reaching  a  broad  audience  of 
academics  and  researchers, 
policymakers,  and  the  public. 
Dissemination  plans  should  detail 
proposed  publications,  conferences, 
workshops,  and  training  seminars. 

(4)  A  prospectus  for  training  and 
education  should  include  proposed 
training  and  educational  strategies  to 
meet  the  goals  described  in  Part  II. 
Section  A,  Task  3. 

(5)  A  prospectus  for  facilitation  of 
data  usage  demonstrating  a  broad 
knowledge  of  administrative  data  and 
the  legal  and  institutional  constraints 
facing  public  data  release.  In  addition. 
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it  should  include  a  discussion  of  the 
technical  expertise  of  Institute  staff  and 
proposed  mechanisms  to  facilitate  the 
sharing  of  data. 

(6)  A  staffing  and  organization 
proposal  for  the  Institute  including  an 
analysis  of  the  types  of  background 
needed  among  staff  members,  the 
Institute's  organizational  structure,  and 
linkages  with  other  organizations.  In 
this  section,  the  applicant  should 
specify  how  they  will  assiu^  a 
genuinely  multi-disciplinary  approach 
to  research,  and  where  appropriate, 
identify  the  necessary  links  to 
university  departments,  other 
organizations  and  scholars  engaged  in 
research  and  government  poUcymaking. 

The  applicant  should  identify  the 
Institute  Director  and  key  senior 
research  staff.  Full  resumes  of  proposed 
staff  members  shall  be  included  as  a 
separate  appendix  to  the  application. 
The  time  commitment  to  the  Institute 
and  other  commitments  for  each 
proposed  staff  member  shall  be 
indicated.  Note  that  once  the 
cooperative  agreement  has  been 
awarded,  changes  in  key  staff  will 
require  approval  from  SSA.  The  kinds  of 
administrative  and  tenure  arrangements, 
if  any,  the  Institute  proposes  to  make 
shoidd  also  be  discussed  in  this  section. 
In  addition,  the  author(s]  of  the 
application  and  the  role  which  he/she 
(they)  will  play  in  the  proposed  Institute 
must  be  specified. 

This  section  should  discuss  the 
financial  arrangements  for  supporting 
research  assistants,  dissertation 
fellowships,  affiliates,  resident  scholars, 
etc.  The  discussion  should  include  the 
expected  number  and  type  of  scholars  to 
be  supported  and  the  level  of  support 
anticipated. 

If  the  applicant  envisions  an 
arrangement  of  several  universities  or 
entities,  this  section  should  describe  the 
specifics  about  the  relationships, 
including  leadership,  management,  and 
administration.  They  should  pay 
particular  attention  to  discussing  how  a 
fpcal  point  for  research,  teaching,  and 
scholarship  will  be  maintained  given 
the  arrangement  proposed. 

The  application  should  also  discuss 
the  role,  selection  procedure,  and 
expected  contribution  of  the  outside 
scholars/practitioners  (See  Part  II,  Joint 
Responsibilities). 

(7)  An  organizational  experience 
summary  of  past  work  at  the  university 
or  institution  proposed  as  the  location 
(or  the  host)  of  the  Institute  that  relates 
directly  or  indirectly  to  the  research 
priorities  of  this  request.  This 
discussion  should  include  more  than  a 
listing  of  the  individual  projects 
completed  by  the  individuals  who  are 


included  in  the  application.  It  shoiUd 
provide  a  sense  of  institutional 
commitment  to  policy  research  on 
issues  involving  disability  policy. 
Where  specific  individuals  are  proposed 
for  the  staff  of  the  Institute,  it  is 
legitimate  to  discuss  their  past  research, 
whether  or  not  it  took  place  at  the 
institution  proposed  to  be  the  location 
the  Institute.  The  appUcation  must  list 
in  an  appendix  appropriate  recent  or 
current  research  projects,  with  a  brief 
research  summary,  contact  person 
references,  and  address  and  telephone 
niunbers  of  references. 

This  section  should  also  discuss  the 
experience  of  the  research  staff  in 
working  with  the  government  agencies 
and  their  demonstrated  capacity  to 
provide  policy-relevant  support  to  these 
agencies. 

(8)  A  budget  narrative  which  links  the 
research,  training,  dissemination,  and 
data-facilitation  program  to  the 
Institute's  funding  level.  The  budget 
should,  to  the  degree  possible  offer 
separate  cost  estimates  for  the 
individual  research  areas  and  projects 
proposed  in  the  research  prospectus. 
Funding  should  also  be  allocated  to 
address  occasional  SSA  requested 
activities  (described  in  Part  n,  Section 
B-1).  This  section  should  also  discuss 
how  the  five-year  budget  supports 
proposed  research,  training, 
dissemination,  and  data-facilitation 
activities  and  should  link  the  first  year 
of  funding  to  a  five-year  plan.  The 
discussion  should  include  the 
appropriateness  of  the  level  and 
distribution  of  funds  to  the  successful 
completion  of  the  research,  training,  and 
dissemination  plans. 

The  availability,  potential  availability 
or  expectation  of  odier  funds  (from  the 
host  university,  other  universities, 
foundations,  other  Federal  agencies  etc.) 
and  the  uses  to  which  they  woidd  be 
put,  should  be  documented  in  this 
section.  When  additional  funding  is 
contemplated,  applicants  shall  note 
whether  the  funding  is  being  donated  by 
the  host  institution,  is  in-hand  from 
another  funding  source,  or  will  be 
applied  for  from  another  funding 
source.  Formal  conunitments  for  the  5 
percent,  non-federal,  minimimi  budget 
share  should  be  highlighted  in  this 
section. 

Seeking  additional  support  from  other 
sources  is  encouraged.  However,  funds 
pertaining  to  this  announcement  must 
not  directly  duplicate  those  received 
from  other  funding  sources. 

B.  Review  Process  and  Funding 

In  addition  to  any  other  reviews,  an 
independent  review  panel  consisting  of 
approximately  eight  qualified  persons 


will  be  formed.  Each  panelist  will 
objectively  review  and  score  the 
cooperative  agreement  applications 
using  the  evaluation  criteria  listed  in 
Part  III,  Section  C  below.  The  panel  will 
recommend  to  SSA  a  Disability 
Research  Institute  based  on  (1)  the 
application  scores;  (2)  the  feasibility  and 
adequacy  of  the  project  plan  and 
methodology;  and  (3)  how  the  Institute 
would  meet  SSA's  disability  policy- 
relevant  objectives. 

The  Commissioner  of  Social  Seciuity 
will  consider  the  panel's 
recommendations  when  awarding  the 
cooperative  agreement.  Although  the 
results  from  the  independent  panel 
reviews  are  the  primary  factor  used  in 
making  funding  decisions,  they  are  not 
the  sole  basis  for  making  awards.  The 
Commissioner  will  consider  other 
factors  as  well  (such  as  dupUcation  of 
internal  and  external  research  efforts) 
when  making  funding  decisions.  All 
applicants  must  use  the  guidelines 
provided  in  the  SSA  application  kit  for 
preparing  applications  requesting 
funding  under  this  cooperative 
agreement  announcement.  These 
guidelines  describe  the  minimum 
amoimt  of  required  project  information. 
However,  when  completing  Part  III — 
Program  Narrative,  Form  SSA-96-BK, 
please  follow  the  guidelines  under  Part 
ni.  Section  A,  above.  Please  disregard 
the  Program  Narrative  instructions 
provided  on  pages  3,4,  and  5  of  the  SSA 
Federal  Assistance  Application  Form 
SSA-96-BK. 

All  awardees  must  adhere  to  SSA's 
Privacy  and  Confidentiahty  Regulations 
(20  CFR,  part  401)  as  well  as  provide 
specific  safeguards  surrounding  client 
information  sharing,  paper/computer 
records/data,  and  other  issues 
potentially  arising  frtim  administrative 
data. 

SSA  reserves  the  option  to  discuss 
applications  with  other  Federal  or  State 
staif,  specialists,  knowledgeable 
persons,  and  the  general  public. 
Comments  from  these  sources,  along 
with  those  of  the  reviewers,  will  be  kept 
from  inappropriate  disclosure  and  may 
be  considered  in  making  an  award 
decision. 

C.  Selection  Process  and  Evaluation 
Criteria 

The  evaluation  criteria  correspond  to 
the  outline  for  the  development  of  the 
Program  Narrative  Statement  of  the 
application  described  in  Part  III,  Section 
A,  above.  The  application  should  be 
prepared  in  the  format  indicated  by  the 
outline  described  in  The  Components  of 
a  Complete  Application  (i.e..  Part  IV, 
Section  B). 
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Selection  of  the  successful  applicant 
will  be  based  on  the  technical  and 
financial  criteria  laid  out  in  this 
announcement.  Reviewers  will 
determine  the  strengths  and  weaknesses 
of  each  application  in  tenns  of  the 
evaluation  criteria  listed  below. 

The  point  value  following  each 
criterion  heading  indicates  the 
maximum  numerical  relative  weight 
that  each  section  will  be  given  in  the 
review  process.  An  imacceptable  rating 
on  any  individual  criterion  may  render 
the  application  unacceptable. 
Consequently,  applicants  should  take 
care  that  all  criteria  are  fully  addressed 
in  the  applications.  Applications  will  be 
reviewed  as  follows: 

(a)  Quality  of  the  background 
analysis.  (See  Part  HI,  Section  A-1)  (10 
points) 

Applications  wrill  be  judged  on 
whether  they  provide  a  thoughtful  and 
coherent  discussion  of  political, 
economic,  social,  demographic,  medical 
and  health-related  trends  influencing 
disabiUty.  Reviewers  will  judge 
applicants'  abilities  to  discuss  the  past, 
present,  and  future  role  of  government 
programs  and  policies  which  affect 
these  trends.  Applications  shoidd  tie  the 
trends  and  influences  discussed  to  their 
proposed  research  agenda. 

(b)  Quality  of  the  research  and 
evaluation  prospectus.  (See  Part  HI, 
Section  A-2)  (30  points) 

Reviewers  will  judge  this  section  on  • 
whether  the  research  agenda  is 
scientifically  sound  and  policy  relevant. 
They  also  will  consider  whether  the 
applicant  is  likely  to  produce 
significant/seminal  contributions  to 
their  proposed  research  areas  and  how 
closely  the  proposed  projects  fit  the 
objectives  for  which  the  applications 
were  solicited. 

The  application  will  be  judged  on  the 
breadth  and  depth  of  the  applicant's 
commitment  to  research  and  evaluation 
of  the  priority  areas  described  in  Part  H, 
Section  A.  The  discussion  and  research 
proposed  must  address  at  least  one 
priority  research  area.  Applicants  will 
generally  receive  higher  scores  for 
addressing  more  than  one  priority 
research  area.  However,  a  strong 
proposal  focusing  on  one  area  will 
outscore  one  that  is  broad  and  weakly 
defined.  Applicants  v\rith  additional 
insightful  research  proposals  will  also 
score  higher.  Concise  plans  for  research 
projects  in  the  near  term  (one  or  two 
years)  as  well  as  a  five-year  agenda  are 
important. 

Reviewers  will  rate  applications  on 
the  contents  of  the  plans  to  conduct 
policy-relevant  research,  hi  addition, 
they  will  be  judged  on  their  relevance 
to  government  activities.  Reviewers  will 


also  take  into  consideration  SSA 
priorities  and  funded  or  anticipated 
projects. 

(c)  Dissemination;  training  and 
education;  and  facilitation  of  data  usage. 
(See  Part  III,  Section  A-3,  A-4,  A-5)  (20 
points) 

Reviewers  will  evaluate  strategies  for 
dissemination  of  research  and  other 
related  information  to  a  broad  and 
disparate  set  of  academic,  research,  and 
policy  communities  as  well  as  to  the 
public.  Reviewers  will  also  evaluate 
whether  the  appropriate  dissemination 
method  is  being  proposed  for  targeted 
audiences  of  academics  and  researchers, 
policymakers,  and  the  public.  Proposed 
strategies  that  increase  dissemination 
across  other  organizations  conducting 
disability  income  research  will  also 
receive  higher  ratings. 

The  evaJuation  of  the  training  and 
evaluation  prospectus  will  include  an 
assessment  of  plans  to  enhance  the 
training  of  graduate  students  and  young 
scholars  through  direct  financial 
support  as  well  as  exposure  to  prolicy 
research,  hi  addition,  reviewers  will 
evaluate  proposed  strategies  for 
educating  and  training  policymakers 
and  practitioners  on  issues  of  disability. 

The  scoring  of  the  prospectus  for 
facilitation  of  data  usage  will  include  a 
review  of  the  activities  planned  as  well 
as  staff  and  management  expertise  and 
experience.  AppUcants  should  also 
demonstrate  an  imderstanding  of  the 
legal  and  institutional  constraints 
involved  with  SSA  administrative, 
earnings,  and  tax  data. 

(d)  Quality  of  the  staffing  proposal 
and  proposed  organizational 
arrangements.  (See  Part  III,  Section  A- 
6  and  A-7)  (30  points) 

Reviewers  will  judge  the  applicant's 
Institute  Director  and  staff  on  research 
experience,  demonstrated  research 
skills,  administrative  skills,  public 
administration  experience,  and  relevant 
policy-making  skills.  An  additional 
criterion  will  be  the  Institute's 
demonstrated  potential  to  act  as  a 
conduit  between  basic  and  applied 
behavioral  and  social  science  research 
and  policy  analysis/evaluation.  Both  the 
evidence  of  past  involvement  in  related 
research  and  the  specific  plans  for 
seeking  applied  outcomes  described  in 
the  application  shall  be  considered  part 
of  that  potential.  Reviewers  may  . 
consider  reference  from  grant/ 
cooperative  agreement  administrators 
on  previous  grants  and  cooperative 
agreements  held  by  the  proposed 
Institute  Director  or  other  key 
personnel.  Director  and  staff  time 
commitments  to  the  Institute  also  will 
be  a  factor  in  evaluation.  Whether  the 
applicant  can  maintain  a  single  location 


for  research,  teaching,  and  scholarship 
is  an  important  consideration. 
Reviewers  will  evaluate  the  affiliations 
of  proposed  key  personnel  to  ensure  the 
required  multi-disciplinary  nature  of  the 
Institute  is  being  fulfilled.  Higher  scores 
will  generally  be  given  to  those 
institutions  which  include  active 
participation  by  a  multi-disciplinary 
research  staff.  Furthermore,  reviewers 
will  rate  the  applicant's  pledge  and 
ability  to  work  in  collaboration  with 
other  scholars  and  government 
employees  in  search  of  similar  goals. 

Applicants  will  be  judged  on  the 
nature  and  extent  of  the  organizational 
support  for  research,  mentoring 
scholars,  dissemination,  facilitation  of 
data  usage,  and  in  areas  related  to  the 
institution's  central  priorities  and  this 
request.  Reviewers  will  evaluate  the 
commitment  of  the  host  institution  (and 
the  proposed  institutional  unit  that  will 
contain  the  Institute)  to  assess  its  ability 
to  support  all  four  of  the  Institute's 
major  activities:  (1)  Scholarly,  policy- 
relevant  research;  (2)  dissemination;  (3) 
education  and  training;  and  (4) 
facilitation  of  data  usage.  Reviewers  also 
will  evaluate  the  applicant's 
demonstrated  capacity  to  work  with  a 
range  of  government  agencies. 

(e)  Appropriations  of  the  budget  to 
carry  out  the  planned  staffing  and 
activities.  (See  Part  HI,  Section  A-8)  (10 
points) 

Reviewers  will  consider  whether  (1) 
the  budget  assures  an  efficient  and 
effective  allocation  of  funds  to  achieve 
the  objectives  of  this  announcement, 
and  (2)  the  appUcant  has  additional 
funding  from  other  sources,  in 
particular,  the  host  institution. 
Applications  that  show  funding  from 
other  sources  that  supplement  funds  for 
this  cooperative  agreement  will  be  given 
higher  marks  than  those  without 
financial  support. 

Part  IV — ^Application  Forms, 
Completion  and  Submission 

A.  Availability  of  Application  Forms 

To  obtain  an  application  kit  that 
contains  the  prescribed  forms  for 
funding  projects  under  this 
announcement,  all  requests  should  be 
submitted  via  mail,  fax,  or  e-mail.  MAIL: 
Grants  Management  Team,  Office  of 
Acquisition  and  Grants,  Social  Security 
Administration,  l-E-4  Gwynn  Oak 
Building,  1710  Gwynn  Oak  Avenue, 
Baltimore,  Maryland  21207-5279.  FAX: 
(410)  966-9310  or  (410)  966-1261.  E- 
MAIL:  joe.sniith@ssa.gov  or 
dave.allshouse@ssa.gov  or 
gary.stammar@ssa.gov. 

Requests  submitted  by  mail  should 
include  a  return  address  label.  To  assist 
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us,  please  provide  the  information 

requested  using  the  following  format: 

Requestor: 

Name: 

Telephone  Number: 

Mail  to: 

Name  (individual): 

Organization: 

Street  Address: 

City  State  Zip  Code: 

When  requesting  an  application  kit. 
the  applicant  should  refer  to  the 
program  annoimcement  niunber  SSA- 
ORES-00-1  and  the  date  of  this 
announcement  to  ensure  receipt  of  the 
proper  application  kit. 

B.  Components  of  a  Complete 
Application 

A  complete  application  package 
consists  of  one  original,  signed  and 
dated  application,  plus  at  least  two 
copies,  which  include  the  following 
items  in  order: 

1.  Cover  Sheet; 

2.  Project  Abstract/Summary  (not  to 

exceed  three  pages); 

3.  Table  of  Contents; 

4.  Part  I  (Face  Sheet) — Application  for 

Federal  Assistance  (Standard  Form 
424); 

5.  Part  n — Budget  Information — 

Sections  A  through  G  (Form  SSA- 
96-BK); 

6.  Budget  Justification  (Details)  for 

Section  B — Budget  Categories; 

7.  Proof  of  non-profit  status,  if 

applicable: 

8.  Copy  of  the  applicant's  approved 

indirect  cost  rate  agreement,  if 
appropriate: 

9.  Part  III — Project  (Program)  Narrative. 

Please  disregard  instructions 
provided  on  pages  3,  4,  and  5  of  the 
SSA  Federal  Assistance  Application 
Form  SSA-96-BK.  The  program 
narrative  should  be  organized  in 
eight  sections: 

(a)  Backgroimd  Analysis, 

(b)  Research  and  Evaluation 
Prospectus, 

(c)  Dissemination  Prospectus, 

(d)  Training  and  Education 
Prospectus, 

(e)  Facilitation  of  Data  Usage 
Prospectus, 

(f)  Staffing  Proposal  Including  Staff 
Utilization  and  Staff  Backgroimd, 

(g)  Organizational  Experience 
Summary,  and 

(h)  Budget  Narrative. 

10.  Part  rV — Assurances; 

11.  Additional  Assurances/ 

Certifications; 

12.  Any  appendences/attachments;  and 

13.  Supplement  to  Section  n — Key 

Personnel. 
Staple  each  copy  of  the  application 
securely  (front  and  back  if  necessary)  in 


the  upper  left  comer.  Please  do  not  use 
or  include  separate  covers,  binders, 
clips,  tabs,  plastic  inserts,  books, 
brochures,  videos,  or  any  other  items  - 
that  cannot  be  readily  photocopied. 

C.  Application  Submission 

There  guidelines  should  be  followed 

in  submitting  applications: 

— ^AU  applications  requesting  SSA  funds 
for  cooperative  agreement  projects 
imder  this  announcement  must  be 
submitted  on  the  standard  forms 
provided  in  the  application  kit. 
NOTE:  Facsimile  copies  will  not  be 
accepted. 

— The  application  shall  be  executed  by 
an  individual  authorized  to  act  for  the 
applicant  organization  and  to  assume 
for  the  applicant  organization  the 
obligations  imposed  by  the  terms  and 
conditions  of  the  cooperative 
agreement  award. 

— Niunber  of  copies:  The  package 
should  contain  one  original,  signed 
and  dated  application  plus  at  least 
two  copies.  Ten  additional  copies  are 
optional  and  will  expedite  processing 
of  the  application.  A  disk  copy  of  the 
Abstract  and  the  Program  Narrative 
(in  Word  97  format)  would  also  be 
helpful  to  SSA,  but  is  optional. 

— Length:  Applications  should  be  brief 
and  concise  as  possible,  but  assure 
successful  communication  of  the 
applicant's  proposal  to  the  reviewers. 
The  Project  Narrative  portion  of  the 
application  (Part  III)  may  not  exceed 
150  double  spaced  pages  (excluding 
the  resume  and  outside  funding 
appendices),  typewritten  on  one  side 
using  standard  (8V2"xll")  size  paper 
and  12  point  font.  Attachments  that 
support  the  project  narrative  count 
within  the  150  page  limit. 
Attachments  not  applicable  to  the 
project  narrative  do  not  coimt  toward 
this  page  limit. 

— Attachments/ Appendices,  when 
included,  should  be  used  only  to 
provide  supporting  documentation. 
Brochures,  videos,  etc.,  should  not  be 
included  because  they  are  not  easily 
reproduced  and  are  therefore 
inaccessible  to  reviewers. 

—In  item  11  of  the  Face  Sheet  (SF  424), 
the  applicant  must  clearly  indicate 
the  application  submitted  is  in 
response  to  this  announcement  (SSA- 
ORES-00-1).  The  applicant  also  is 
encouraged  to  select  a  short 
descriptive  project  title. 

— On  all  applications  developed  jointly 
by  more  than  one  organization,  the 
application  must  identify  only  one 
university  as  the  lead  organization 
and  the  official  applicant.  The  other(s) 
can  be  included  as  co-participants, 
subgrantees  or  subcontractors. 


Applications  must  be  mailed  or  hand 
delivered  to:  Grants  Management  Team, 
Office  of  Acquisition  and  Grants, 
DCFAM,  Social  Security 
Administration,  Attention:  SSA-ORES- 
00-1,  l-E-4  Gwynn  Oak  Building.  1710 
Gwynn  Oak  Avenue,  Baltimore,  MD 
21207-5279. 

Hand-delivered  applications  are 
accepted  between  the  hours  of  8  a.m. 
and  5  p.m..  Eastern  Standard  Time, 
Monday  through  Friday.  An  application 
will  be  considered  as  meeting  the 
deadline  if  it  is  either: 

1.  Received  at  the  above  address  on  or 
before  the  deadline  date;  or 

2.  Mailed  through  the  U.S.  Postal 
Service  or  sent  by  commercial  carrier  on 
or  before  the  deadline  date  and  received 
in  time  to  be  considered  during  the 
competitive  review  and  evaluation 
process.  Packages  must  be  postmarked 
by  January  12,  2000.  Applicants  are 
cautioned  to  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  to  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  as  evidence  of  timely  mailing. 

Applications  that  do  not  meet  the 
above  criteria  are  considered  late 
applications.  SSA  will  not. waive  or 
extend  the  deadline  for  any  applicant 
unless  the  deadline  is  waived  or 
extended  for  all  applicants.  SSA  will 
notify  each  late  applicant  that  its 
application  will  not  be  considered. 

D.  Notification 

SSA  will  use  Form  SSA-3966  PC  (a 
double  postcard)  to  acknowledge  receipt 
of  application  forms.  Please  complete 
the  top  and  bottom  parts  of  the  double 
postcard,  which  is  included  in  the 
application  kit,  and,  on  the  franked  side 
of  the  postcard,  enter  the  name  and 
address  of  the  person  to  whom  the 
acknowledgment  is  to  be  sent.  Include 
Form  SSA-3966  PC  with  the  original 
copy  of  the  application  forms.  If  you  do 
not  receive  acknowledgment  of  your 
application  within  eight  weeks  after  the 
deadline  date,  please  notify  SSA. 

Paperwork  Reduction  Act 

This  notice  contains  reporting 
requirements.  However,  the  information 
is  collected  using  a  Federal  Assistance 
Application  Form  SSA-96-BK,  which 
has  the  Office  of  Management  and 
Budget  clearance  niunber  0960-0184. 

Executive  Order  12372  and  12416— 
Intergovernmental  Review  of  Federal 
Programs 

This  program  is  not  covered  by  the 
requirements  of  Executive  Order  12372, 
as  amended  by  Executive  Order  12416, 
relating  to  the  Federal  policy  for 
consulting  with  State  and  local  elected 
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officials  on  proposed  Federal  financial 
assistance. 

(Catalog  of  Federal  Domestic  Assistance: 

Program  No.  96.007,  Social  Security — 

Research  and  Demonstration) 

Kenneth  S.  Apfel, 

Commissioner  of  Social  Security. 

[FR  Doc.  99-26676  Filed  10-13-99;  8:45  am] 

BIIXINO  CODE  4igO-2»-M 


DEPARTMENT  OF  STATE 
[Public  Notice  3131] 

Advisory  Committee  on  Intemationaf 
Communications  and  information 
Poiicy;  iMeeting  Notice 

The  Department  of  State  is 
announcing  the  next  meeting  of  its 
Advisory  Committee  on  International 
Commtmications  and  Information 
Policy.  The  Committee  provides  a 
formal  channel  for  regxilar  consultation 
and  coordination  on  major  economic, 
social  and  legal  issues  and  problems  in 
.  international  communications  and 
information  policy,  especially  as  these 
issues  and  problems  involve  users  of 
information  and  communication 
services,  providers  of  such  services, 
technology  research  and  development, 
foreign  industrial  and  regulatory  policy, 
the  activities  of  international 
organizations  with  regard  to 
commiuiications  and  information,  and 
developing  country  interests. 

The  purpose  of  the  meeting  will  be  for 
the  members  to  look  at  the  substantive 
issues  on  which  the  committee  should 
focus,  as  well  as  specific  countries  and 
regions  of  interest  to  the  committee.  In 
addition,  the  Committee  members  will 
review  the  activities  of  the  various 
working  groups  of  the  Advisory 
Committee. 

This  meeting  will  be  held  on 
Thursday,  November  18,  from  9:30 
a.m.— 12:30  p.m.  in  room  1105  of  the 
Main  Building  of  the  U.S. 

Department  of  State,  located  at  2201 
"C"  Street.  NW,  Washington,  DC  20520. 
Members  of  the  public  may  attend  these 
meetings  up  to  the  seating  capacity  of 
the  room.  While  the  meeting  is  open  to 
the  public,  admittance  to  the  State 
Department  Building  is  only  by  means 
of  a  pre-arranged  clearance  list.  In  order 
to  be  placed  on  the  pre-clearance  list, 
please  provide  your  name,  title, 
company,  social  secmity  number,  date 
of  birth,  and  citizenship  to  Timothy  C. 
Finton  at  <fintontc@state.gov>.  All 
attendees  for  this  meeting  must  use  the 
23rd  Street  entrance.  One  of  the 
following  valid  ID's  will  be  required  for 
admittance:  any  U.S.  driver's  license 
with  photo,  a  passport,  or  a  U.S. 


Government  agency  ID.  Non-U.S. 
Government  attendees  must  be  escorted 
by  State  Department  personnel  at  all 
times  when  in  the  State  Department 
building. 

For  further  information,  contact  Timothy 
C.  Finton,  Executive  Secretary  of  the 
Committee,  at  (202)  647-5385  or 
<fintontc@state.gov>. 

Dated:  October  5, 1999. 
Timothy  C.  Finton, 
Executive  Secretary. 

[FR  Doc.  99-26725  Filed  10-13-99;  8:45  am) 
BttXING  CODE  471»-tS-P 


DEPARTIMENT  OF  STATE 

[Pulilic  Notice  No.  3103] 

Shipping  Coordinating  Committee, 
Intemationai  {Maritime  Organization 
(ilMO)  L«gai  Committee;  Notice  of 
IMeeting 

The  U.S.  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 
meeting  at  10:00  a.m.,  on  Monday, 
November  1, 1999,  in  Room  2415  at  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street,  SW,  Washington,  DC.  The 
purpose  of  this  meeting  is  to  report  the 
results  of  Eightieth  Session  of  the 
Intemationai  Maritime  Organization 
Legal  Committee  (LEG  80),  and  the  Joint 
Intemationai  Maritime  Organization/ 
Intemationai  Labor  Organization  Ad 
Hoc  Expert  Working  Group,  held 
conciurently  October  11-15, 1999,  in 
London. 

LEG  80  will  focus  primarily  on 
completing  its  work  on  a  draft  protocol 
to  the  Athens  Convention.  The  Joint 
IMO/ILO  Ad  Hoc  Expert  Working  Group 
will  be  focusing  on  the  subject  of 
liability  and  compensation  regarding 
claims  for  death,  personal  injiuy  and 
abandonment  of  seafarers,  therefore  the 
SHC  will  also  focus  on  this  topic.  Other 
topics  that  will  be  briefly  addressed 
include:  the  draft  IMO  Guidelines  on 
Shipowners'  Responsibilities  in  Respect 
of  Maritime  Claims  and  a  draft 
convention  regarding  bunker  fuel  spills. 
Time  will  also  be  allotted  to  address  any 
other  issues  on  the  LEG  work  program 
on  which  there  are  questions  or 
comments. 

Members  of  the  pubUc  are  invited  to 
attend  the  SHC  meeting,  up  to  the 
seating  capacity  of  the  room.  For  fiulher 
information,  or  to  submit  views  in 
advance  of  the  meeting,  please  contact 
Captain  Malcolm  J.  Williams,  Jr.,  or 
Lieutenant  Daniel  J.  Goettle,  U.S.  Coast 
Guard,  Office  of  Maritime  and 
Intemationai  Law  (G-LMI),  2100 
Second  Street,  SW,  Washington,  DC. 


20593-0001;  telephone (202)  267-1527; 
fax  (202)  267-4496. 

Dated:  October  1, 1999. 

Stephen  M .  Miller, 

Executive  Secretary,  Shipping  Coordinating 
Committee. 

IFR  Doc.  99-26724  Filed  10-13-99;  8:45  am) 

BOiJNG  CODE  4no-07-P 

DEPARTMENT  OF  STATE 
[Public  Notice  No.  3137] 

Bureau  of  Politicai  Military  Affairs; 
Suspension  of  Munitions  Export 
Licenses  to  Indonesia 

agency:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that  all 
licenses  and  approvals  to  export  or 
otherwise  transfer  defense  articles  and 
defense  service  to  Indonesia  pursuant  to 
Section  38  of  the  Arms  Export  Control 
Act  are  suspended,  except  for  certain 
exports  related  to  commercial 
communication  satellites  and  Y2K 
compliance  activities. 
EFFECTIVE  DATE:  September  10, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Biancaniello,  Chief.  Licensing  Division, 
Office  of  Defense  Trade  Controls  (DTC) 
Bureau  of  Politico-Military  Affairs. 
Department  of  State  (703)  875-6644). 
SUPPLEMENTARY  INFORMATION:  At  the 
direction  of  the  President,  due  to  the 
crisis  in  East  Timor,  the  Department  of 
State  on  September  10, 1999,  took 
appropriate  steps  to  halt  approvals  of 
exports  of  defense  articles  to  Indonesia. 
It  is  currently  the  policy  of  the  U.S. 
Government  to  deny  all  applications  for 
licenses  and  other  approvals  to  export 
or  otherwise  transfer  defense  articles 
and  defense  services  to  Indonesia, 
except  for  certain  approvals  related  to 
commercial  communication  sateUites 
and  Y2K  compliance  activities.  In 
addition,  U.S.  manufacturer'  and 
exporters  and  any  other  affected  parties 
(e.g.,  brokers)  are  hereby  notified  that 
the  Department  of  State  has  suspended 
all  licenses  and  approvals  authorizing 
the  export  of  or  other  transfers  of 
defense  articles  or  defense  services  to 
Indonesia.  The  licenses  and  approvals 
that  have  been  suspended  include 
manufacturing  licenses  and  technical 
assistance  agreements  involving 
Indonesia,  including  any  agreement  that 
has  Indonesia  as  a  sales  territory.  This 
action  also  precludes  the  use  in 
connection  with  Indonesia  of  any 
exemptions  from  hcense  or  other 
approval  requirements. 

'This  suspension  does  not  apply  to  any 
license  or  other  approval  for  activities 
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associated  with  commercial 
communication  satellites,  their  parts 
and  components,  and  related  technical 
data  and  services,  and  to  Y2K 
compliance  activities  provided  the 
license  or  approval  in  these  two  areas  is 
not  for  the  Indonesian  military.  All 
applicants  holding  these  approvals 
should  notify  the  Director  of  the  Office 
of  Defense  Trade  Ck)ntrol8  in  writing  of 
the  case  number.  Such  notification  will 
be  used  to  ensure  smooth  operations  at 
U.S.  ports.  Any  new  applications  for 
licenses  and  other  approvals  to  export 
defense  articles  and  defense  services  to 
support  commercial  communication 
satellite  exports  or  Y2K  compliance 
activities  that  are  not  for  the  Indonesian 
military  will  be  reviewed  on  a  case-by- 
case  basis.  The  Department  of  State  is 
also  prepared  to  review  requests  for 
exports,  as  may  be  necessary,  to  support 
the  operations  of  an  international 
peacekeeping  force. 

Date:  October  8, 1999. 
Eric  D.  Newaom, 

Assistant  Secretary,  Bureau  of  Political 
Military  Affairs. 

IFR  Doc.  99-26977  Filed  10-13-99;  8:45  am) 
MUMQ  CODE  4710-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminietratlon 

Hannoniiatlon  InlHativee 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Federal  Aviation 
Administration  and  the  Joint  Aviation 
Authorities  will  convene  meetings  to 
accept  input  from  the  public  on  the 
Harmonization  Work  Program.  The 
Harmonization  Work  Program  is  the 
means  by  which  the  Federal  Aviation 
Administration  and  the  Joint  Aviation 
Authorities  carry  out  a  commitment  to 
harmonize,  to  the  maximum  extent 
possible,  the  rules  regarding  the 
operation  and  maintenance  of  civil 
aircraft,  and  the  standards,  practices, 
and  procediires  governing  the  design 
materials,  workmanship,  and 
construction  of  civil  aircraft,  aircraft 
engines,  and  other  components.  The 
purpose  of  this  meeting  is  to  provide  an 
opportunity  for  the  public  to  submit 
input  to  the  Harmonization  Work 
Program.  This  notice  announces  the 
date,  time,  location,  and  procedures  for 
the  public  meeting. 

DATES:  The  public  meetings  will  be  held 
on  October  26,  27  and  29, 1999,  starting 
at  10:30  a.m.  each  day.  The  meetings  on 
simulator  initiatives  may  begin  earlier. 


Written  comments  are  invited  and  must 
be  received  on  or  before  October  20, 
1999. 

ADDRESSES:  The  public  meeting  will  be 
held  at  Boeing  Aircraft  Corporation. 
1200  Wilson  Blvd.,  Arlington,  VA 
(Rosslyn  Metro  Stop).  Persons  imable  to 
attend  the  meeting  may  mail  their 
comments  in  triplicate  to:  Brenda 
Courtney,  Federal  Aviation 
Administration,  Office  of  Rulemaking, 
ARM-200,  800  Independence  Avenue, 
SW..  Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  to  attend  and  present  a 
statement  at  the  meeting  or  questions 
regarding  the  logistics  of  the  meeting 
shovdd  be  directed  to  Brenda  Courtney, 
Office  of  Rulemaking,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591:  telephone  (202) 
267-3327,  telefax  (202)  267-5075. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  and 
the  Joint  Aviation  Authorities  will 
convene  meetings  to  accept  input  from 
the  public  on  the  Harmonization  Work 
Program.  The  meetings  will  be  held  on 
October  26  and  27  on  Simulator 
Initiatives  and  October  27  and  29, 1999, 
on  the  remaining  harmonization 
initiatives  at  Boeing  Aircraft 
Corporation,  1200  Wilson  Blvd., 
Arl^gton,  VA.  The  meetings  are 
scheduled  to  begin  at  10:30  a.m.  each 
date,  except  the  meetings  on  simulator 
initiatives  may  begin  earlier.  The  agenda 
for  the  meetings  will  include: 
October  26-27, 1999 

Simulator  Initiatives 
October  27, 1999 
Review  of  Action  Items  bom  the  1999 
Annual  Harmonization  Conference 
General  Session — Industry  Issues 
and  Concerns 
October  29. 1999 
FAA/JAAyTransport  Canada  News  of 

Interest 
General  Session — Response  to 

Industry  Issues  and  Concerns 
Individuals  vtrishing  to  attend  and 
participate  in  the  meetings  must  submit 
name,  address,  telephone/fax/email,  and 
citizenship  information  to  the  person 
listed  imder  the  title  FOR  FURTHER 
INFORMATION  CONTACT  not  later  than 
October  20, 1999.  The  list  of  attendees 
must  be  submitted  to  the  Boeing  Aircraft 
Corporation  in  advance  of  the  meeting 
for  seciirity  reasons  and  to  prepare  name 
badges  that  must  be  worn  while  in  the 
building. 

Lodging  Arrangements:  The  Hyatt 
Arlington  Hotel,  1325  Wilson  Blvd., 
Arlington,  VA  22209,  telephone  703- 
525-1234,  is  located  directly  across  the 
street  from  the  Boeing  Aircraft 
Corporation.  A  special  lodging  rate  may 


be  obtained  by  contacting  the  hotel  by 
electronic  mail  to  the  following 
addresses;  liatrupQwasarpoJtyatt.com 
and  csmith&wasarpo.hyatt.comm. 
Interested  individuals  should  indicate 
that  lodging  is  for  attendance  at  the 
FAA/JAA  Harmonization  Management 
Team  Meetings  at  the  Boeing  Aircraft 
Corporation.  The  Hyatt  Arlington  has  a 
web  site  at  www.arlmgton.hyatt.com  for 
additional  information  on  the  hotel  and 
surrounding  area. 

Partidpatian  at  the  Meetings 

The  FAA  should  receive  requests 
frt)m  persons  who  wish  to  present  oral 
statements  at  the  public  meetings  no 
later  than  October  20, 1999.  Such 
requests  should  be  submitted  to  Brenda 
Courtney  as  listed  in  the  section  \itled 
FOR  FURTHER  INFORMATION  CONTACT  and 
shoiild  include  a  written  summary  of 
oral  remarks  to  be  presented,  and  an 
estimate  of  time  needed  for  the 
presentation.  Requests  received  after  the 
date  specified  above  will  be  scheduled 
if  time  is  available;  however,  the  name 
of  those  individuals  may  not  appear  on 
the  written  agenda. 

The  FAA  will  prepare  a  final  agenda 
of  speakers,  which  will  be  available  at 
the  meeting.  Every  effort  will  be  made 
to  accommodate  as  many  speakers  as 
possible.  In  addition,  the  amoimt  of 
time  allocated  to  each  speaker  may  be 
less  than  the  amount  of  time  requested. 

Meeting  Procedures 

The  following  procedures  are 
established  to  facilitate  the  meetings: 

(1)  There  will  be  no  admission  fee  or 
other  charge  to  attend  or  to  participate 
in  the  meeting.  The  meetings  will  be 
open  to  all  persons  who  have  requested 
in  advance  to  present  statements  or  who 
register  on  the  day  of  the  meeting 
subject  to  availability  of  space  in  the 
meeting  room. 

(2)  There  will  be  morning  and 
afternoon  breaks  and  lunch  breaks. 

(3)  The  meetings  may  adjourn  early  if 
scheduled  speakers  complete  their 
statements  in  less  time  than  currently  is 
scheduled. 

(4)  An  individual,  whether  speaking 
in  a  personal  or  a  representative 
capacity  on  behalf  of  an  organization, 
may  be  limited  to  a  10-minute 
statement.  If  possible,  we  will  notify  the 
speaker  if  additional  time  is  available. 

(5)  The  FAA  will  try  to  accommodate 
all  speakers.  If  the  available  time  does 
not  permit  this,  speakers  generally  will 
be  scheduled  on  a  first-come-first-served 
basis.  However,  the  FAA  reserves  the 
right  to  exclude  some  speakers  if 
necessary  to  present  a  balance  of 
viewpoints  and  issues. 
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(6)  Sign  and  oral  interpretation  can  be 
made  available  at  the  meetings,  as  well 
as  an  assistive  listening  device,  if 
requested  at  the  above  niunber  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  at  least  10  calendar  days  before 
the  meeting. 

(7)  Representatives  of  the  FAA  and 
JAA  will  preside  over  the  meetings. 

(8)  The  FAA  and  JAA  will  review  and 
consider  all  material  presented  by 
participants  at  the  meetings.  Position 
papers  or  material  presenting  views  or 
information  related  to  proposed 
harmonization  initiatives  may  be 
accepted  at  the  discretion  of  the  FAA 
and  JAA  presiding  officers.  The  FAA 
requests  that  persons  participating  in 
the  meetings  provide  five  (5)  copies  of 
all  materials  to  be  presented  for 
distribution  to  the  panel  members;  other 
copies  may  be  provided  to  the  audience 
at  the  discretion  of  the  participant. 

(9)  Statements  made  oy  members  of 
the  meeting  panel  are  intended  to 
facilitate  discussion  of  the  issues  or  to 
clarify  issues.  Any  statement  made 
during  the  meeting  by  a  member  of  the 
panel  is  not  intended  to  be,  and  should 
not  be  construed  as,  a  position  of  the 
FAA  or  JAA. 

(10)  The  meetings  are  designed  to 
solicit  pubUc  views  and  more  complete 
information  on  proposed  harmonization 
initiatives.  Therefore,  the  meetings  will 
be  conducted  in  an  informal  and 
nonadversarial  maimer.  No  individual 
will  be  subject  to  cross-examination  by 
any  other  participant;  however,  panel 
members  may  ask  questions  to  clarify  a 
statement  and  to  ensure  a  complete  and 
accurate  record. 

Issued  in  Washington,  DC,  on  October  7, 
1999. 

Brenda  D.  Courtney, 

Manager,  Aircraft  and  Airport  Rules  Division. 
(FR  Doc.  99-26799  Filed  10-13-99;  8:45  am] 
BKIMQ  COOE  4»IO-13-« 


DEPARTMENT  OF  TRANSPORTATION 

FWtorai  Aviation  Adminiatration 

RTCA  Special  Committee  188; 
Minimum  Aviation  Syatam 
Performance  Standarda  for  High 
Frequency  Data  Link 

Ptirsuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  5  U.S.C,  Appendix  2). 
notice  is  hereby  given  for  Special 
Committee  188  meeting  to  be  held 
November  17,  starting  at  1  p.m.,  and  at 
9  a.m.  on  November  18-19.  The  meeting 
will  be  held  at  RTCA,  1140  Connecticut 
Avenue,  NW.,  Suite  1020,  Washington, 
DC.  20036. 


The  agenda  will  include:  November 
17-18,  (1)  Working  Group  (WG)-1, 
Minimum  Aviation  System  Performance 
Standards.  November  19,  Plenary 
Session:  (2)  Review  ballot  comments  for 
draft  document.  Minimum  Operational 
Performance  Standards  for  Aeronautical 
Mobile  High  Frequency  Data  Link 
(incorporate  accepted  ballet  comments 
into  the  final  draft  to  forward  to  the 
Program  Management  Committee);  (3) 
Review  summary  of  previous  meeting; 
(4)  Review  of  WG-1  status;  (5)  Review 
of  WG-2  status;  (6)  Review  activities  of 
other  Standards  Groups;  (7)  Open 
discussion;  (8)  Confirm  dates  for  future 
meetings;  (9)  Closing  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  wishing  to  present  statements 
or  obtain  information  should  contact  the 
RTCA  Secretariat,  1140  Connecticut 
Avenue,  NW.,  Suite  1020,  Washington, 
DC.  20036;  (202)  833-9339  (phone); 
(202)  833-9434  (fax);  or  http:// 
www.rtca.org  (web  site).  Members  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington,  DC,  on  October  7, 
1999. 

Janice  L.  Peters, 

Designated  Official. 

(FR  Doc.  99-26800  Filed  10-13-99;  8:45  am] 

BIUJNO  COOE  4aiO-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federai  Aviation  Adminiatration 

RTCA  Special  Committee  172  Future 
Air-Ground  Communicationa  in  the 
VHF  Aeronautical  Data  Band  (118-137 
MHz) 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C.  Appendix  2),  notice 
is  hereby  given  for  Special  Committee 
172  meeting  to  be  held  November  8-10, 
1999,  starting  at  9:00  a.m.  The  meeting 
will  be  held  at  RTCA,  1140  Connecticut 
Avenue,  NW.,  Suite  1020,  Washington, 
DC  20036. 

The  agenda  will  be  as  follows: 
Monday,  November  8:  (1)  Plenary 
Convenes  at  9  a.m.  for  30  minutes;  (2) 
Introductory  Remarks;  (3)  Review  and 
Approval  of  the  Agenda;  (9:30  a.m.)  (4) 
Working  Group  (WG)-2,  VHF  Data 
Radio  Signal-in-Space  Minimum 
Aviation  System  Performance 
Standards,  continues  work  on  VDL 
Mode  3.  Tuesday,  November  9:  (a.m.)  (5) 
WG-2  continues  work  on  VDL  Mode  3; 
(p.m.)  (6)  WG-3,  Review  of  VHF  Digital 
Radio  Minimum  Operational 
Performance  Standards  Dociunent 
progress  and  furtherance  of  work. 
Wednesday,  November  10:  Plenary 


reconvenes  at  9  a.m.:  (7)  Review 
summary  minutes  of  previous  plenary 
meeting;  (8)  Reports  from  WG-2  and 
WG-3  on  Activities;  (9)  Report  on  ICAO 
Aeronautical  Mobile  Commtmications 
Panel  Working  Group  activities;  (10) 
EUROCARE  WG-47  Report  and  discuss 
schedule  for  further  work  with  WG-3; 
(11)  Review  issues  list  and  address 
future  work;  (12)  Other  business;  (13) 
Date  and  Location  of  Next  Meeting; 
(p.m.)  (14)  WG-3  continues. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availabihty. 
With  the  approval  of  the  chairman, 
members  of  the  pubUc  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  shoidd  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington,  DC 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington.  DC,  on  October  6, 
1999. 

Janice  L.  Peters, 

Designated  Official. 

[FR  Doc.  99-26801  Filed  10-13-99;  8:45  am] 

BKUNQ  COOE  4t10-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Tranaportation  Board 

[STB  Financ*  Oodut  No.  33441  (Sub-No. 
1)1 

Paducah  &  Louiaville  Railway— 
Trackage  Righta  Exemption— CSX 
Tranaportation,  inc 

CSX  Transportation,  Inc.  (CSXT)  has 
agreed  to  grant  overhead  trackage  rights 
to  Paducah  &  Louisville  Railway  (P&L) 
over  CSXT's  rail  line  between  the  PiL/ 
CSXT  connection  at  Madisonville,  KY. 
at  or  near  milepost  OOH-275,  and  the 
Diamond  J  Mine  located  on  CSXT's 
Morganfield  Branch,  at  or  near  milepost 
MB-294.1,  including  access  to  the 
Western  Kentucky  Railroad  coimection 
at  Providence,  KY,  at  or  near  milepost 
MB-291.8.  for  a  total  distance  of 
approximately  18.8  miles  in  Hopkins 
and  Webster  Counties,  KY. 

The  transaction  was  schedided  to  be 
consummated  on  or  shortly  after 
October  5, 1999. 

The  purpose  of  the  trackage  rights  is 
to  allow  P&L  to  handle  movements  of 
coal  from  the  Diamond  J  Mine  and  from 
the  Pyro,  Kentucky  Mine  to  the  GRT 
Terminal,  at  Jessup,  KY,  for  barge 
movements  to  Alabama  Power  Company 
(APC)  water  served  destinations,  and  to 
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handle  empties  via  the  reverse  route. ' 
The  movements  to  APC  water  served 
destinations  are  in  addition  to  the  coal 
movements  for  TVA  water  served 
destinations  authorized  in  STB  Finance 
Docket  No.  33441.  The  APC  movements 
will  be  made  pursuant  to  PAL  Tariff  A- 
1097  through  December  31, 1999,  and 
thereafter  imder  contract  PAL-C-0928. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and , 
Western  fly.  Co.— Trackage  Rights-^BN, 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc.— Lease  and 
Operate.  360  I.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  imder  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  ana  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33441  (Sub-No.  1),  must  be 


■  P&L  was  previously  granted  trackage  rights  to 
handle  movements  of  coal  over  the  same  trackage 
for  barge  movements  to  Tennessee  Valley  Authority 
(TVA)  water  served  destinations,  and  to  handle 
empties  over  the  reverse  route.  See  Padacah  & 
Louisville  Bailway — Trackage  Rights  Exemption — 
CSX  Tmnsportation,  Inc.,  STB  Finance  Docket  No. 
33441  (STB  served  Aug.  27, 1997). 


filed  with  the  Siuface  Transportation 
Board,  Office  of  the  Secretary,  Case 
Control  Unit,  1925  K  Street,  NW, 
Washington,  DC  20423-0001.  In 
addition,  one  copy  of  each  pleading 
must  be  served  on  (1)-J.  Thomas  Garrett, 
Esq.,  Paducah  &  Louisville  Railway, 
1500  Kentucky  Avenue,  Paducah,  KY 
42003,  and  (2)  Fred  R.  Birkholz,  Esq., 
CSX  Transportation,  Inc.,  500  Water 
Street,  J-150,  Jacksonville,  FL  32202. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  October  7, 1999. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  99-26832  Filed  10-13-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[Finance  Docket  No.  30186  (SuthNo.  3)] 

Tongue  River  Railroad  Company, 
Construction  and  Operation  of  the 
Western  Alignment  in  Rosebud  and 
Big  Horn  Counties,  MT 

agency:  Surface  Transportation  Board. 
DOT. 


action:  Notice  of  Correction. 

summary:  This  corrects  the  Notice  of 
Availability  of  a  Draft  Programmatic 
Agreement  and  Request  for  Comments 
that  the  Surface  Transportation  Board's 
Section  of  Environmental  Analysis     • 
published  on  October  8, 1999.  As  shown 
above,  the  correct  docket  number  for 
this  proceeding  is  Finance  Docket  No. 
30186  (Sub-No.  3).  All  other  information 
in  the  notice  is  correct. 

DATES:  October  8, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dana  G.  White,  Section  of 
Enviroiunental  Analysis,  Surface 
Transportation  Board,  1925  K  Street, 
NW,  Washington,  DC  20423,  (202)  565- 
1552  (TDD  for  the  hearing  impaired 
(202)  565-1695). 

By  the  Board,  Elaine  K.  Kaiser,  Chief, 
Section  of  Environmental  Analysis. 
Vernon  A.  Williams, 
Secretary. 
tFR  Doc.  9&-26833  Filed  10-13-99;  8:45  am] 
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Proclamations: 
4865  (See 
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Proclamation 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  OCTOBER  14, 
1999 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Sarvica 

Meat  and  poultry  inspection: 
Countries  eligible  to  export 
poultry  products  to  United 
States;  addition  of  Mexico 
to  list;  published  9-14-99 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Brand  name  or  equal 

purchase  descriptions; 

published  10-14-99 
Congressional  Medal  of 

Honor,  published  10-14-99 

GOVERNMENT  ETHICS 
OFFICE 

Government  ethics: 
Public  financial  disclosure 
gifts  waiver  provision; 
published  9-14-99 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  and  Indian  housing: 
Drug  elimination  programs; 
formula  allocation  funding 
system;  published  9-14-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marlceting 
Sarvica 

Tomatoes  grown  In — 
Florida;  comments  due  by 

10-19-99;  published  8-20- 

99 
Walnuts  grown  in — 
California;  comments  due  by 

10-18-99;  published  8-19- 

99 
AGRICULTURE 
DEPARTMENT 
Rural  Utilitiaa  Sarvica 
Telecommunications  loan: 
General  policies,  types  of 

loans  and  loan 

requirements;  comments 

due  by  10-18-99; 

published  9-17-99 
Telecommunications  loans: 
General  policies,  types  of 

loans  and  loan 


requirements;  comments 
due  by  10-18-99; 
published  9-17-99 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  administration 
regulations: 
Commercial  charges  and 

devices  containing 

energetic  materials; 

exports  and  reexports; 

comments  due  by  10-18- 

99;  published  9-1-99 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  consen/ation  and 
management: 

Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
Gulf  of  Mexico  Region 
fishery  management 
plans;  comments  due 
by  10-18-99;  published 
8-18-99 
Northeastern  United  States 
fisheries — 

Atlantic  herring;  comments 
due  by  10-18-99; 
published  9-16-99 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Consumer  Product  Safety  Act: 
Multi-purpose  lighters;  child 
resistance  standard; 
comments  due  by  10-18- 
99;  published  8-4-99 

DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  of  uniformed 
senrices  (CHAMPUS): 
Prosthetic  devices; 
comments  due  by  10-19- 
99;  published  8-20-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  arxl 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
Arizona;  comments  due  by 

10-20-99;  published  9-20- 

99 
Delaware;  comments  due  by 

10-18-99;  published  9-17- 

99 
Delaware;  correction; 

comments  due  by  10-18- 

99;  published  9-29-99 
Nevada;  comments  due  by 

10-20-99;  published  9-20- 

99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Arizona;  comments  due  by 

10-20-99;  published  9-20- 

99 


California;  comments  due  by 
10-22-99;  published  9-22- 
99 
Nevada;  comments  due  by 
10-21-99;  published  10-1- 
99 
Oregon;  comments  due  by 
10-21-99;  published  9-21- 
99 
South  Dakota;  comments 
due  by  10-21-99; 
published  9-21-99 
Hazardous  waste: 
Identification  and  listing — 
Dye  and  pigment 
industries;  comments 
due  by  10-21-99; 
published  9-8-99 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Glufosinate  ammonium; 
comments  due  by  10-18- 
99;  published  8-18-99 
Pyriproxyfen;  comments  due 
by  10-18-99;  published  8- 
18-99 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  10-18-99;  published 
9-17-99 
National  priorities  list 
update;  comments  due 
by  10-18-99;  published 
9-17-99 
National  priorities  list; 
update;  comments  due 
by  10-18-99;  published 
9-17-99 
Water  programs: 
Clean  Water  Act — 
Water  quality  planning 
and  management; 
comments  due  by  10- 
22-99;  published  8-23- 
99 
Water  quality  planning 
and  management; 
National  Pollutant 
Discharge  Elimination 
System  program  and 
Federal  antidegradation 
policy;  comments  due 
by  10-22-99;  published 
8-23-99 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Radio  frequency  devices: 
Digital  television  receivers; 
closed  captioning 
requirements;  comments 
due  by  10-18-99; 
published  8-2-99 
Radio  stations;  table  of 
assignments: 

Oregon;  comments  due  by 
10-18-99;  published  9-10- 
99 


GENERAL  SERVICES 
ADMINISTRATION 

Acquisition  regulations: 
Architect-engineer 
procurements;  selection 
criteria;  comments  due  t>y 
10-18-99;  published  8-17- 
99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Human  drugs: 
Topical  antifungal  products 
(OTC);  tentative  final 
monograph;  comments 
due  by  10-20-99; 
published  7-22-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Rnancing 
Administration 
Group  and  individual  health 
insurance  markets;  Federal 
enforcement;  comments  due 
by  10-19-99;  published  8- 
20-99 
Medicare: 
Graduate  medical  education; 
incentive  payments  under 
plans  for  voluntary 
reduction  in  number  of 
residents;  comments  due 
.    by  10-18-99;  published  8- 
18-99 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Acquisition  regulations: 
Miscellaneous  amendments; 
comments  due  by  10-22- 
99;  published  8-23-99 
INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Royalty  management: 
Federal  geothermal 
resources  valuation; 
comments  due  by  10-18- 
99;  published  8-19-99 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
Construction  safety  and  health 
standards; 

Fall  protection;  comments 
due  by  10-22-99; 
published  7-14-99 
MANAGEMENT  AND 
BUDGET  OFHCE 
Federal  Procurement  Policy 
Office 

Acquisition  regulations: 
Cost  Accounting  Standards 
Board- 
Cost  accounting  practices; 
changes;  comments  due 
by  10-19-99;  published 
8-20-99 
NUCLEAR  REGULATORY 
COMMISSION 
Radiation  protection  standards: 
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Criticality  guidance  for  low- 
level  waste;  proposed 
compatibility  designation 
ange;  comments  due  by 
10-20-99;  published  9-20- 
99 
Spent  nuclear  fuel  and  fiigfi- 

level  radioactive  waste; 

independent  storage; 

licensing  requirements: 

Approved  spent  fuel  storage 
casks;  list  additions; 
comments  due  by  10-22- 
99;  publisfied  9-22-99 

POSTAL  RATE  COMMISSION 

Practice  and  procedure: 
Library  reference  rule; 
comments  due  by  10-20- 
99;  publisfied  9-30-99 

RAILROAD  RETIREMENT 
BOARD 

Emergency  regulations: 
Plan  of  operation  during 
national  emergency; 
procedures  update; 
comments  due  by  10-18- 
99;  publisfied'B- 17-99 

TRANSPORTATION 
DEPARTMENT 
FMeral  Aviation 
Administration 

Air  carrier  certification  and 

operations: 

Aging  airplane  safety; 
comments  due  by  10-18- 
99;  published  8-18-99 


Airworthiness  directives: 
Airbus;  comments  due  by 
10-20-99;  published  9-20- 
99 
Boeing;  comments  due  by 
10-18-99;  published  9-2- 
99 

Eurocopter  France; 
comments  due  by  10-22- 
99;  published  8-23-99 
Airworthiness  standards: 
Transport  category 
airplanes- 
Landing  gear  shodk 
absorption  test 
requirements;  comments 
due  by  10-18-99; 
published  6-18-99 
Class  E  airspace;  comments 
due  by  10-18-99;  published 
8-27-99 
Schools  and  other  certificated 
agencies: 

Repair  stations;  Part  145 
review;  comments  due  by 
10-19-99;  published  6-21- 
99 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Procedure  and  administration: 
Compromises  of  intemal 
revenue  taxes;  cross 
reference;  comments  due 
by  10-19-99;  published  7- 
21-99 


UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington.  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  2084/P.L.  106-69 

Department  of  Transportation 
and  Related  Agencies 
Appropriations  Act,  2000  (Oct. 
9.  1999;  113  Stat.  986) 
S.  1606^.L.  106-70 
To  extend  for  9  additional 
months  the  period  for  which 


chapter  12  of  title  11.  United 
States  Code,  is  reenacted. 
(Oct.  9,  1999;  113  Stat.  1031) 

S.  249/P.L.  106-71 

Missing,  Exploited,  and 
Runaway  Children  Protection 
Act  (Oct.  12,  1999;  113  Stat. 
1032) 

Last  List  October  8,  1999 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newty 
enacted  public  laws.  To 
subscribe,  go  to  www.gsa.gov/ 
archives/publaws-l.html  or 
send  E-mail  to 
listserv@www.gsa.gov  with 
the  following  text  message: 

SUBSCRIBE  PUBLAWS*L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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construction;  general  wage  determination  decisions, 
55992-55993 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Atomic  energy  agreements;  subsequent  arrangements, 

55907-55908 
Meetings: 
Nonproliferation  and  National  Security  Advisory 
Committee,  55908 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
North  Carolina,  55831-55834 
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Clean  Air  Act: 
Acid  rain  program — 
Nitrogen  Oxides  Emission  Reduction  Program;  response 
to  court  remand,  55834-55838 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
aghcultiiral  commodities: 
Rhizobium  inoculants,  55838-55841 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
North  Carolina,  55879 
Gean  Air  Act: 
Acid  rain  program — 
Nitrogen  Oxides  Emission  Reduction  Program;  response 
to  court  remand,  55880 
Hazardous  waste: 
Identification  and  listing — 
Exclusions,  55880-55892 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  55910- 
55911 
Air  programs: 
State  implementation  plans;  adequacy  status  for 

transportation  conformity  purposes,  55911-55912 
Environmental  statements;  availability,  etc.: 
Agency  statements — 
Weekly  receipts,  55912 
Hazardous  waste: 
Waste  Isolation  Pilot  Plant — 
Federal  environmental  laws;  compliance  determination 
(October  1996-1998),  55912-55913 
Meetings: 
Environmental  risks  to  children;  agency  research  strategy; 
workshop,  55913-55914 
Pesticide,  food,  and  feed  additive  petitions: 

AgrEvo  Environmental  Health,  55914-55921 
Pesticides;  emergency  exemptions,  etc.: 

1.3-Dichloropropene,  55921-55923 
Reports  and  guidance  doounents;  availability,  etc.: 

Carbon  monoxide;  air  quality  criteria,  55923 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Sun  Laboratories  Site,  GA,  55923-55924 

Equal  EmptoymMrt  Opportunity  Commission 

NOTICES 

Meetings;  Simshine  Act,  55924 

Exscutiv*  Offlca  of  ttw  President 

See  Presidential  Docimients 

See  Trade  Representative,  Office  of  United  States 

Federai  Aviation  Administration 

RULES 

Airworthiness  directives: 

Pratt  &  Whitney,  55815 
Class  0  and  Class  E  airspace,  55815-55816 
Class  E  airspace,  55816-55820 
NOTICES 
Advisory  circulars;  availability,  etc.: 

Taxi,  takeoff  and  landing  roll  design  loads,  56016 

Fadaral  Communications  Commission 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Year  2000  network  stabilization;  policy  statement,  55924- 
55926 


Federal  Deposit  Insurance  Corporation 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  55926 

Federal  Energy  Regulatory  Commission 

NOTICES 

Hydroelectric  applications,  55909-55910 

Applications,  hearings,  determinations,  etc.: 
CNG  Transmission  Corp.,  55908 
Eastern  Shore  Natural  Gas  Co.,  55908-55909 
EI  Paso  Natixral  Gas  Co.,  55909 
MidAmerican  Energy  Co.;  correction,  55909 

Federal  Housing  Rnanee  Boaid 

NOTICES 

Federal  home  loan  bank  system: 
Community  support  review — 
Members  selected  for  review;  list,  55926-55935 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mergers,  55935-55936 

Nonbanking  activities,  55936-55937 

Permissible  nonbanking  activities,  55937 

Federal  Trade  Commission 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  55937-55943 

Rsh  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Critical  habitat  designations — 
Tidewater  goby,  55892-55893 
NOTICES 

Environmental  statements;  availability,  etc.: 
Tar  Creek  Superfund  Site,  Ottawa  County,  OK;  injuries  to 
migratory  birds  and  threatened  and  endangered 
species,  55955 

Food  and  Drug  Administration 

NOTICES 
Debarment  orders: 

Marcus,  Jay,  55944-55946 
Meetings: 
Medical  device  quality  systems  inspection  technique; 
FDA/industi7  exchange  workshop,  55946-55947 
Reports  and  guidance  documents;  availability,  etc.: 
Animal  feed  and  feed  ingredients;  dioxin  in  emti-caking 
agents;  industry  guidance,  55948 

Health  and  Human  Services  Department 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  National  Institutes  of  Health 
RULES 
Grants: 
Block  grant  programs,  55843-55858 

Health  Care  Rnancing  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  55948-55949 
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Meetings: 
Kfedicare+Choice  Organizations;  collection  of  encounter 
data  for  risk  adjustment,  55949-55950 

Housing  and  Urban  Development  Department 

RULES 

FHA  programs;  introduction: 

Expiring  programs;  savings  clause;  CFR  correction,  55828 
Mortgage  and  loan  insurance  programs: 
Single  family  mortgage  insiurance — 
Floodplain  requirements  applicable  to  new 
construction;  clarification,  56107-56111 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  55954-55955 

Immigration  and  Naturalization  Service 

NOTICES, 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  55968- 
55969 

Indian  Affairs  Bureau 

PROPOSED  RULES 
Land  and  water: 
Land  held  in  trust  for  benefit  of  Indian  Tribes  and 
individual  Indians;  title  acquisition,  55878 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Indian  Affairs  Bureau 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Fresh  and  chilled  Atlantic  salmon  from — 

Norway,  55957-55958 
Heavy  forged  handtools  from — 

China,  55958 
Polyethylene  terephthalate  film  from — 

Korea,  55958-55959 
Sodium  thiosulfate  from — 

Various  countries,  55959-55960 
Sparklers  from — 

China,  55960 
Stainless  steel  butt-weld  pipe  fittings  from — 

Various  coimtries,  55960-55961 
Stainless  steel  pipe  bom — 

Korea  and  Taiwan,  55961 
Stainless  steel  wire  rod  from — 

Various  coutries,  55962 

Justice  Department 

See  Drug  Enforcement  Administration 

See  Immigration  and  Naturalization  Service 

See  Juvenile  Justice  and  Delinquency  Prevention  Office 

Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Comprehensive  program  plan  (2000  FY),  56083-56105 

Labor  Department 

See  Employment  and  Training  Administration 
See  Employment  Standards  Administration 


Land  Management  Bureau 

NOTICES 

Closure  of  public  lands: 

Oregon,  55956 
Public  land  orders: 

New  Mexico;  correction,  55956 
Realty  actions;  sales,  leases,  etc.: 

Arizona,  55956 

Minerals  Management  Service 

NOTICES 

Meetings: 
Minerals  Management  Advisory  Board,  55956-55957 

National  Agricultural  Statistics  Service 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Agriculture  Statistics  Advisory  Committee,  55896 

National  Credit  Union  Administration 

PROPOSED  RULES 
Credit  unions: 

Leasing,  55866-55871 

Trustees  and  custodians  of  pension  plans;  shared 
insurance  and  appendix,  55871-55873 

National  Foundation  on  the  Arts  and  ttw  Humanities 

NOTICES 

Meetings: 
Leadership  Initiatives  Advisory  Panel,  55993 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Cancer  histitute,  55950-55951 
National  Eye  Institute,  55951 
National  Institute  of  Allergy  and  Infectious  Diseases, 

55951 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases,  55951-55952 
National  Institute  on  Alcohol  Abuse  and  Alcoholism, 

55952-55953 
National  Institute  on  Deafness  and  Other  Communication 

Disorders,  55952 
Scientific  Review  Center,  55953-55954 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Endangered  and  threatened  species: 
Sea  turtle  conservation;  shrimp  trawling  requirements — 
Cape  Lookout,  NC,  offshore  waters  affected  by 

Hurricanes  Dennis  and  Floyd;  limited  tow  times 
use  as  alternative  to  turtle  excluder  devices, 
55858-55860 
Sea  tiulle  conservation;  summer  flounder  trawling 
requirements — 
Turtle  excluder  devices,  55860-55864 
Fishery  conservation  and  management: 
Alaska:  fisheries  of  Exclusive  Economic  Zone — 

Pollock,  55865 
Northeastern  United  States  fisheries — 
Northeast  multispecies.  55821-55828 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  conunent  request,  55900-55901 
Subniission  for  OMB  review;  comment  request,  55901- 
55902 
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National  Weather  Service;  modernization  and  restructuring: 
Weather  Service  o£Bces — 
Consolidation,  automation,  and  closure  certifications, 
55902-55903 

Natural  Reaourcas  Conaarvation  Sarvice 

NOTICES 
Meetings: 
Agricultural  Air  Quality  Task  Force,  55896-55897 

Navy  Dapartmant 

RULES 

Navy  regulations;  revision,  56061-56082 
NOTICES 
Meetings: 
Planning  and  Steering  Advisory  Committee,  55907 

Nuciaar  Ragubrtory  Commiaaion 

RULES 

Independent  storage  of  spent  nuclear  fuel  and  high-level 
radioactive  waste;  licensing  requirements: 
Holders  of  and  applicants  for  certificates  of  compliance 
and  their  contractdrs  and  subcontractors;  expanded 
applicability,  56113-56128 
NOTICES 

Enforcement  actions;  policy  and  procedure: 
Enforcement  action  against  nonlicensees  for  10  CFR  Part 
72  '/iolations.  56129 
Environmental  statements;  availability,  etc.: 

Virginia  Electric  k  Power  Co.,  55994-55996 
Meetings: 
Organization  for  Economic  Cooperation  and 

Development;  Halden  Reactor  Project,  Norway; 
research  products  and  results;  seminar,  55996 
Applications,  hearings,  determinations,  etc.: 
Consolidated  Edison  Co.  of  New  York,  Inc.,  55993-55994 

Offlca  of  Unltad  Stataa  Trada  Rapraaantative 

See  Trade  Representative,  Office  of  United  States 

Panalon  Banaflt  Guaranty  Corporation 

RULES 

Single  employer  plans: 

Allocation  of  assets — 
Interest  assumptions  for  valuing  benefits,  55828-55829 
NOTICES 
Single-employer  and  multiemployer  plans: 

Interest  rates  and  assimiptions,  55996-55997 

PraaMantial  Documanta 

ADMINISTRATIVE  ORDERS 

Immigration;  custody  and  screening  of  aliens  encoimtered 

on  vessels  interdicted  on  the  high  seas  (Memorandum 

of  September  24,  1999),  55809 

Public  Haatth  Sarvica 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Sacurittoa  and  Exchanga  Commiaaion 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  55997 

Meetings;  Sunshine  Act,  55998 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange  LLC,  55998-56000 
National  Association  of  Securities  Dealers,  Inc.,  56000- 
56005 


New  York  Stock  Exchange,  Inc.,  56005-56008 
Pacific  Exchange,  Inc.,  56008-56012 
Philadelphia  Stock  Exchange,  Inc.,  56012-56014 

Small  Bualnaaa  Administration 

PROPOSED  RULES 
Small  business  size  standards: 
Help  Supply  Services;  $10  million  in  average  annual 
receipts,  55873-55878 

State  Department 

NOTICES 

Art  objects;  importation  for  exhibition: 

Arts  of  Korea:  Ancient  to  Modem,  56014 
Meetings: 

Overseas  Security  Advisory  Council,  56014 
Organization,  functions,  and  authority  delegations: 
United  States  Information  Agency;  responsibilities 
redelegated  to  Under  Secretary  of  State  for  Public 
Diplomacy  and  Public  Affairs  et  al.,  56014-56015 

State  Justice  instituta 

NOTICES 

Grants,  cooperative  agreements,  and  contracts;  guidelines, 
56021-56060 

Statistical  Reporting  Service 

See  National  Agricultural  Statistics  Service 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Alabama,  55878-55879 

Surface  Tranaportation  Board 

NOTICES 

Railroad  services  abandonment: 
Burlington  Northern  &  Santa  Fe  Railway  Co.,  56016- 
56017 

Textile  Agreemanta  Implamantatlon  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Toxic  SulMtancea  and  Disease  Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

Trade  Representative,  Office  of  United  Stataa 

NOTICES 

United  States-Israel  Free  Trade  Area  Implementation  Act; 
qualifying  industrial  zone  designations,  56015-56016 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Surface  Transportation  Board 
PROPOSED  RULES 

Standard  time  zone  boimdaries: 
Kentucky,  55892 

Traaaury  Department 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
National  Center  for  State  and  Local  Law  Enforcement 
Training  Advisory  Committee,  56017 

U.S.  Trada  Deficit  Review  Commiaaion 

NOTICES 

Hearings,  56017-56018 
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Veterans  Affairs  Department 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
National  Research  Advisory  Coimcil,  56018 

Meetings: 
Former  Prisoners  of  War  Advisory  Committee,  56018- 

56019 
Minority  Veterans  Advisory  Committee,  56019 
Voluntary  Service  National  Advisory  Committee,  56019 
Women  Veterans  Advisory  Committee,  56019-56020 


Separate  Parts  In  This  issua 

Part  li 

Department  of  Justice,  Justice  Institute,  56021-56060 

Part  Hi 

Department  of  Defense,  Department  of  Navy,  56061-56082 


Part  IV 

Department  of  Justice,  Juvenile  Justice  and  Delinquency 
Prevention  Office,  56083-56105 

Part  V 

Department  of  Housing  and  Urban  Development.  56107- 
56111 


PartVi 

Nuclear  Regulatory  Commission,  56113-56129 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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Presidential  Documents 


Title  3— 

The  President 


Memorandum  of  September  24,  1999 

Delegation  of  Authority  Under  Sections  212(f)  and  215(a)(1) 
of  the  Immigration  and  Nationality  Act 


Memorandum  for  the  Attorney  General 

By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  sections  212(f)  and  215(a)(1) 
of  the  Immigration  and  Nationality  Actr  as  amended  (8  U.S.C.  1182(f)  and 
1185(a)(1)),  and  in  light  of  Proclamation  4865  of  September  29,  1981,  I 
hereby  delegate  to  the  Attorney  General  the  authority  to: 

(a)  Maintain  custody,  at  any  location  she  deems  appropriate,  and  conduct 
any  screening  she  deems  appropriate  in  her  unreviewable  discretion,  of 
any  imdocumented  person  she  has  reason  to  believe  is  seeking  to  enter 
the  United  States  and  who  is  encountered  in  a  vessel  interdicted  on 
the  high  seas  through  December  31,  2000;  and 

(b)  Undertake  any  other  appropriate  actions  with  respect  to  such  aliens 
permitted  by  law. 

With  respect  to  the  functions  delegated  by  this  order,  all  actions  taken 
after  April  16,  1999,  for  or  on  behalf  of  the  President  that  would  have 
been  valid  if  taken  pursuant  to  this  memorandum  are  ratified. 

This  memorandum  is  not  intended  to  create,  and  should  not  be  construed 
to  create,  any  right  or  benefit,  substantive  or  procedural,  legally  enforceable 
by  any  party  against  the  United  States,  its  agencies  or  instrumentalities, 
officers,  employees,  or  any  other  person,  or  to  require  any  procedures  to 
determine  whether  a  person  is  a  refugee. 

You  are  authorized  and  directed  to  publish  this  memorandiun  in  the  Federal 
Register. 


OOlAJ^^iUOA  ^jtO^idl^^ 


IFR  Doc.  99-27147 
Filed  10-14-99;  8:45  am) 
Billing  code  4410-07-M 


THE  WHITE  HOUSE, 
Washington.  September  24,  1999. 
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Rules  and  Regulations 


Federal  Register 

Vol.  64,  No.  199 
Friday,  October  15,  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  t)ooks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart301 

[Doctot  No.  99-044-2] 

Oriental  Fruit  Fly;  Removal  of 
Quarantined  Area 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the  Oriental 
fruit  fly  regulations  by  removing  the 
quarantine  on  a  portion  of  Hillsborough 
County,  FL,  and  by  removing  the 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  that  area.  This 
action  is  necessary  to  relieve  restrictions 
that  are  no  longer  needed  to  prevent  the 
spread  of  the  Oriental  fruit  fly  into 
noninfested  areas  of  the  United  States. 
We  have  determined  that  the  Oriental 
fruit  fly  has  been  eradicated  from  this 
portion  of  Hillsborough  Coimty,  FL,  and 
that  the  quarantine  and  restrictions  are 
no  longer  necessary.  This  portion  of 
Hillsborough  Coxmty,  FL,  was  the  last 
remaining  area  in  Florida  quarantined 
for  Oriental  fruit  fly.  Therefore,  as  a 
result  of  this  action,  there  are  no  longer 
any  areas  in  Florida  quarantined  for 
Oriental  fruit  fly. 

DATES:  This  interim  rule  was  effective 
October  7,  1999.  We  invite  you  to 
comment  on  this  docket.  We  will 
consider  all  comments  that  we  receive 
by  December  14, 1999. 
ADDRESSES:  Please  send  your  comment 
and  three  copies  to:  Docket  No.  99-044- 
2,  Regulatory  Analysis  and 
Development,  PPD,  APHIS,  Suite  3C03, 
4700  River  Road,  Unit  118.  Riverdale, 
MD  20737-1238. 

Please  state  that  your  comment  refers 
to  Docket  No.  99-044-2. 


You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building. 
14th  Street  and  Independence  Avenue, 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  rules,  are 
available  on  the  Internet  at  http:// 
vvrww.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  B.  Stefan.  Operations  Officer, 
Invasive  Species  and  Pest  Management 
Staff,' PPQ,  APHIS,  4700  River  Road 
Unit  134,  Riverdale,  MD  20737-1236; 
(301) 734-8247. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Oriental  fruit  fly,  Bactrocera 
dorsalis  (Hendel),  is  a  destructive  pest 
of  citrus  and  other  types  of  fhiits,  nuts, 
and  vegetables.  The  short  life  cycle  of 
the  Oriental  fruit  fly  allows  rapid 
development  of  serious  outbreaks  that 
can  cause  severe  economic  losses. 
Heavy  infestations  can  cause  complete 
loss  of  crops. 

The  Oriental  fruit  fly  regulations, 
contained  in  7  CFR  301.93  through 
301.93-10  (referred  to  below  as  the 
regulations),  impose  restrictions  on  the 
interstate  movement  of  regulated 
articles  from  quarantined  areas  to 
prevent  the  spread  of  the  Oriental  fruit 
fly  to  noninfested  areas  of  the  United 
States.  The  regulations  also  designate 
soil  and  a  large  number  of  fruits,  nuts, 
vegetables,  and  berries  as  regulated 
articles. 

In  an  interim  rule  effective  on  Jime  9, 
1999,  and  published  in  the  Federal 
Register  on  June  15,  1999  (64  FR  31963- 
31964,  Docket  No.  99-044-1).  we 
quarantined  a  portion  of  Hillsborough 
County,  FL,  and  restricted  the  interstate 
movement  of  regulated  articles  from  the 
quarantined  area. 

Based  on  trapping  surveys  conducted 
by  inspectors  of  Florida  State  and 
county  agencies  and  by  inspectors  of  the 
Animal  and  Plant  Health  Inspection 
Service,  we  have  determined  that  the 


Oriental  fruit  fly  has  been  eradicated 
from  the  quarantined  portion  of 
Hillsborough  County,  FL.  The  last 
finding  of  the  Oriental  fruit  fly  in  this 
area  was  June  11, 1999. 

Since  then,  no  evidence  of  Oriental 
fruit  fly  infestation  has  been  found  in 
this  area.  Based  on  our  experience,  we 
have  determined  that  sufficient  time  has 
passed  without  finding  additional  flies 
or  other  evidence  of  infestation  to 
conclude  that  the  Oriental  fruit  fly  no 
longer  exists  in  Hillsborough  County, 
FL.  Therefore,  we  are  removing 
Hillsborough  County,  FL,  from  the  list 
of  quarantined  areas  in  §  301.93-3(c). 
Oriental  fruit  fly  infestations  are  not 
known  to  exist  anywhere  else  in  the 
continental  United  States  except  in  a 
portion  of  Los  Angeles,  CA. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment 
Immediate  action  is  warranted  to 
remove  an  unnecessary  regulatory 
burden  on  the  public.  A  portion  of 
Hillsborough  County,  FL,  was 
quarantined  due  to  the  possibility  that 
the  Oriental  fruit  fly  could  be  spread 
from  this  area  to  noninfested  areas  of 
the  United  States.  Since  this  situation 
no  longer  exists,  immediate  action  is 
necessary  to  remove  the  quarantine  on 
Hillsborough  County.  FL,  and  to  relieve 
the  restrictions  on  the  interstate 
movement  of  regulated  articles  from  that 
area. 

Because  prior  notice  and  other  public 
procediu^s  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  this  action  effective  less  than  30 
days  after  publication.  We  will  consider 
comments  that  are  received  within  60 
days  of  publication  of  this  rule  in  the 
Federal  Register.  After  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register.  The 
document  will  include  a  discussion  of 
any  comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
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has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  interim  rule  relieves  restrictions 
on  the  interstate  movement  of  regulated 
articles  from  a  portion  of  Hillsborough 
County.  FL. 

Within  the  previously  quarantined 
portion  of  Hillsborough  County,  FL, 
there  are  approximately  125  entities  that 
will  be  affected  by  this  rule.  All  would 
be  considered  small  entities.  These 
include  1  transportation  terminal,  75 
fruit  stands,  15  mobile  vendors,  20  food 
stores,  1  common  carrier,  and  13 
nurseries.  These  small  entities  comprise 
less  than  1  percent  of  the  total  number 
of  similar  small  entities  operating  in  the 
State  of  Florida.  In  addition,  these  small 
entities  sell  regulated  articles  primarily 
for  local  intrastate,  not  interstate, 
movement  so  the  effect,  if  any,  of  this 
regulation  on  these  entities  appears  to 
be  minimal. 

The  effect  on  those  few  entities  that 
do  move  regulated  articles  interstate 
was  minimized  by  the  availability  of 
various  treatments  that,  in  most  cases, 
allowed  these  small  entities  to  move 
regulated  articles  interstate  with  very 
little  additional  cost. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12988 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule:  (1)  Preempts 
all  State  and  local  laws  and  regulations 
that  are  inconsistent  with  this  rule;  (2) 
has  no  retroactive  effect;  and  (3)  does 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 

et  seq.). 

List  of  Sttbiects  in  7  CFR  Part  301 

Agricxdtural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 


Accordingly,  we  are  amending  7  CFR 
part  301  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  147a,  150bb,  150dd, 
150ee,  150ff,  161, 162,  and  164-167;  7  CFR 
2.22,  2.80,  and  371.2(c). 

2.  Section  301.93-3,  paragraph  (c),  the 
entry  for  Florida  is  removed. 

Done  in  Washington,  £)C,  this  7th  day  of 
October  1999  . 
Bobby  R.  Acord, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  99-27001  Filed  10-14-99;  8:45  am] 

BILLING  CODE  3410-34-U 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inapaction 
Service 

9CFRPart94 

[Docket  No.  97-118-2] 

Change  In  DIaeaae  Statua  of 
Luxembourg  Becauaa  of  BSE 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Affirmation  of  interim  rule  as 
final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  added  Luxembourg  to  the  list  of 
regions  where  bovine  spongiform 
encephalopathy  exists.  We  took  this 
action  because  bovine  spongiform 
encephalopathy  was  detected  in  a  cow 
in  Luxemboiug.  The  effect  of  the  interim 
rule  was  to  prohibit  the  importation  of 
ruminants  that  have  been  in 
Luxemboiug  and  meat,  meat  products, 
and  certain  other  products  of  nuninants 
that  have  been  in  Luxembourg.  The 
interim  rule  was  necessary  to  reduce  the 
risk  that  bovine  spongiform 
encephalopathy  could  be  introduced 
into  the  United  States. 
EFFECTIVE  DATE:  The  interim  rule 
became  effective  on  December  2, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  Cougill,  Staff  Veterinarian,  Animal 
Products  Program,  National  Center  for 
Import  and  Export,  VS,  APHIS,  4700 
River  Road  Unit  40,  Riverdale,  MD 
20737-1231;  (301)  734-3399;  or  e-mail: 
john.w.cougiIl@usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  an  interim  rule  effiective  December 
2, 1997,  and  published  in  the  Federal 


Register  on  December  17, 1997  (62  FR 
65999-66001.  Docket  No.  97-118-1),  we 
amended  the  regulations  in  9  CFR  part 
94  by  adding  Luxembourg  to  the  list  in 
§  94.18  of  regions  where  bovine 
spongiform  encephalopathy  (BSE) 
exists.  We  took  this  action  because  BSE 
was  detected  in  a  cow  bom  in 
Luxembourg. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
February  17, 1998.  We  did  not  receive 
any  comments.  Therefore,  for  the 
reasons  given  in  the  interim  rule,  we  are 
adopting  the  interim  rule  as  a  final  rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Orders  12866 
and  12988  and  the  Paperwork 
Reduction  Act. 

Fiulher,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

Regulatory  Flexibility  Act 

This  rule  affirms  an  interim  rule  that 
amended  the  regulations  by  adding 
Ltixembourg  to  the  list  of  regions  where 
BSE  exists.  We  took  this  action  because 
BSE  was  detected  in  a  cow  in 
Luxembourg.  The  effect  of  the  interim 
rule  was  to  prohibit  the  importation  of 
ruminants  that  have  been  in 
Luxembourg  and  meat,  meat  products, 
and  certain  other  products  of  ruminants 
that  have  been  in  Luxembourg.  The 
interim  rule  was  necessary  to  reduce  the 
risk  that  BSE  could  be  introduced  into 
the  United  States. 

The  following  analysis  addresses  the 
economic  effect  of  this  rule  on  small 
entities,  as  required  by  the  Regulatory 
Flexibility  Act. 

BSE  is  a  slowly  progressing,  fatal, 
degenerative  disease  tiiat  affects  the 
central  nervous  system  of  catUe.  The 
disease  was  first  diagnosed  in  1986  in 
Great  Britain,  where  it  is  sometimes 
called  "mad  cow  disease."  Infected 
animals  may  display  changes  in 
temperament,  abnormal  posture, 
incoordination  and  difficulty  in  rising, 
decreased  "milk  production,  and  loss  of 
body  condition  despite  continued 
appetite.  The  causative  agent  of  BSE  is 
not  completely  characterized,  and  there 
is  no  treatment  for  the  disease.  At  this 
time,  the  disease  is  not  known  to  exist 
in  the  United  States.  There  is  no  vaccine 
to  prevent  BSE  nor  is  there  a  test  to 
detect  the  disease  in  live  animals.  Given 
these  factors,  the  import  restrictions 
imposed  by  the  interim  rule  are  the 
most  effective  means  available  for 
ensuring  that  BSE  does  not  enter  the  ' 
United  States  from  Luxembourg. 

Preventing  the  introduction  of  BSE 
into  the  United  States  is  critical.  In 


Federal  Register / Vol.  64,  No.  199 /Friday,  October  15,  1999 /Rules  and  Regulations 


55813 


addition  to  the  potential  threat  to  public 
health,  BSE  also  has  the  potential  to 
cause  severe  economic  hardship  for  the 
U.S.  livestock  industry.  Great  Britain's 
experience  with  the  disease  provides  an 
insight  into  how  damaging  BSE  can  be 
to  livestock.  Between  November  1986 
(when  BSE  was  first  diagnosed  in  Great 
Britain)  and  May  1996,  an  estimated 
160,540  head  of  cattle  in  approximately 
33,455  herds  were  diagnosed  with  BSE 
in  Great  Britain.  The  epidemic  peaked 
there  in  January  1993,  with  almost  1,000 
new  cases  per  week.  All  of  the  animals 
in  Great  Britain  showing  signs  of  BSE, 
most  of  which  were  dairy  cows  between 
3  and  5  years  of  age,  were  destroyed. 

If  BSE  were  introduced  into  the 
United  States,  livestock  losses  woidd 
likely  be  much  greater  them  in  Great 
Britain,  because  the  United  States  raises 
more  cattle.  However,  assuming  the 
same  number  of  cattle  losses  in  the 
United  States  as  in  Great  Britain 
(160,540),  the  introduction  of  BSE  into 
the  United  States  would  cost  U.S. 
livestock  producers  $189  million,  based 
on  the  current  price  of  $1 ,180  per  head 
for  dairy  cows.  The  $189  million  figure 
does  not  include  higher  production 
costs  that  would  likely  be  incurred  by  . 
U.S.  producers,  due  to  the  presence  of 
the  disease. 

U.S.  export  and  consumer  markets 
would  also  be  affected.  The  United 
States  currently  restricts  the  importation 
of  live  ruminants  and  ruminant 
products  from  all  regions  where  BSE  is 
known  to  exist  and  from  regions  that 
present  an  undue  risk  of  introducing 
BSE  into  the  United  States  due  to 
import  requirements  less  restrictive  than 
those  that  would  be  acceptable  for 
import  into  the  United  States  and/or 
because  of  inadequate  surveillance. 
Presimiably,  if  BSE  were  introduced 
into  the  United  States,  other  regions 
woidd  adopt  similar  restrictions  on  the 
exportation  of  live  nmiinants  and 
nmiinant  products  from  the  United 
States.  Such  restrictions  by  other 
regions  would  be  devastating 
economically.  In  1997,  for  example,  the 
dollar  value  of  U.S.  exports  of  both 
bovine  animals  and  bovine  animal  meat 
totaled  $3.1  billion.  Those  export  sales 
could  be  lost  in  their  entirety. 
Consiuners  would  inciir  higher  costs 
due  to  higher  prices  for  ruminant 
products  and  increased  prices  for 
competitive  products,  such  as  poultry. 

We  expect  that  restricting  the 
importation  of  live  ruminants  and 
ruminant  products  from  Luxembourg 
will  have  little  or  no  effect  on  U.S. 
consumers.  No  nmunants  were 
imported  into  the  United  States  from 
Luxembourg  in  1996.  This  is  compared 
with  U.S.  imports  of  nearly  2  million 


cattle  alone  in  the  same  year.  There 
were  no  imports  into  the  United  States 
of  fresh  sheep  or  goat  meat  from 
Luxembourg  in  1994,  1995,  or  1996. 
Further,  there  were  no  imports  into  the 
United  States  of  canned  beef,  sausage, 
and  other  prepared  and  preserved  beef 
and  veal  from  Luxemboiu^  in  1996. 

Placing  Luxembourg  on  the  list  of 
regions  where  BSE  is  known  to  exist 
also  restricts  the  importation  of  bones, 
products  made  bom  bone  meal,  blood 
meal,  meat  meal,  offal,  fat,  glands,  and 
serum  from  ruminants  from  this 
country.  Little  effect  should  be 
associated  with  any  of  these  restrictions. 
Further,  the  importation  into  the  United 
States  of  any  pet  or  animal  feed  bom. 
Luxembourg  that  may  contain  ruminant 
products  is  restricted  as  a  result  of  this 
action.  Since  the  U.S.  imported  no 
animal  feed  from  Luxembourg  in  1994, 
1995,  or  1996,  we  expect  that  there  will 
be  very  little  or  no  effect  on  U.S. 
consumers  as  a  result  of  this  restriction. 

Because  Luxemboiurg  is  not  a 
significant  supply  source  for  the  U.S. 
market,  restrictions  on  imports  from 
Luxembourg  should  not  have  a 
significant  effect  on  consumer  prices  in 
the  United  States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products.  Milk,  Poidtry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

Accordingly,  we  are  adopting  as  a 
final  nde,  without  change,  the  interim 
rule  that  amended  9  CFR  part  94  and 
that  was  pubhshed  at  62  FR  65999- 
66001  on  December  17,  1997. 

Authority:  7  U.S.C.  147a,  150ee,  161. 162, 
and  450: 19  U.S.C.  1306;  21  U.S.C.  111.  114a. 
134a,  134b,  134c,  134f.  136,  and  136a;  31 
U.S.C.  9701:  42  U.S.C.  4331  and  4332;  7  CFR 
2.22,  2.80,  and  371.2(d). 


Done  in  Washington,  E)C.  this  8th  day  of 
October  1999. 
Craig  A.  Reed, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc.  99-26981  Filed  10-14-99;  8:45  am) 
BUJNG  CODE  341ft-34-P 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inapection 
Servica 

9  CFR  Part  94 
[Dock0t  No.  97-115-2] 

Change  In  Disease  Status  of  Belgium 
Because  of  BSE 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Affirmation  of  interim  rule  as 
final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  added  Belgium  to  the  list  of  regions 
where  bovine  spongiform 
encephalopathy  exists.  We  took  this 
action  because  bovine  spongiform 
encephalopathy  was  detected  in  a  cow 
in  Belgium.  The  effect  of  the  interim 
rule  was  to  prohibit  the  importation  of 
ruminants  that  have  been  in  Belgium 
and  meat,  meat  products,  and  certain 
other  products  of  ruminants  that  have 
been  in  Belgium.  The  interim  rule  was 
necessary  to  reduce  the  risk  that  bovine 
spongiform  encephalopathy  could  be 
introduced  into  the  United  States. 
EFFECTIVE  DATE:  The  interim  rule 
became  effective  on  October  31, 1997. 
FOR  FURTHER  INFORMATJON  CONTACT:  Dr. 
John  Cougill,  Staff  Veterinarian,  Animal 
Products  Program,  National  Center  for 
Import  and  Export,  VS,  APHIS,  4700 
River  Road  Unit  40,  Riverdale,  MD 
20737-1231;  (301)  734-3399;  or  e-mail: 
john.w.cougill@usda.gov. 
SUPPLEMENTARY  INFORMATKM: 

Backgroond 

In  an  interim  rule  effective  October 
31,  1997,  and  published  in  the  Federal 
Register  on  November  18,  1997  (62  FR 
61433-61434,  Docket  No.  97-115-1),  we 
amended  the  regulations  in  9  CFR  part 
94  by  adding  Belgium  to  the  list  in 
§  94.18  of  regions  where  bovine 
spongiform  encephalopathy  (BSE) 
exists.  We  took  this  action  because  BSE 
was  detected  in  a  cow  bom  in  Belgium. 

Coiiunents  on  the  interim  rule  were 
required  to  be  received  on  or  before 
January  20,  1998.  We  did  not  receive 
any  comments.  Therefore,  for  the 
reasons  given  in  the  interim  rule,  we  are 
adopting  the  interim  rule  as  a  final  rule. 
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This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Orders  12866 
and  1 2988  and  the  Paperwork 
Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

Regulatory  Flexibility  Act 

This  rule  affirms  an  interim  rule  that 
amended  the  regulations  by  adding 
Belgium  to  the  list  of  regions  where  BSE 
exists.  We  took  this  action  because  BSE 
was  detected  in  a  cow  in  Belgium.  The 
effect  of  the  interim  rule  was  to  prohibit 
the  importation  of  ruminants  that  have 
been  in  Belgium  and  meat,  meat 
products,  and  certain  other  products  of 
ruminants  that  have  been  in  Belgium. 
The  interim  rule  was  necessary  to 
reduce  the  risk  that  BSE  could  be 
introduced  into  the  United  States. 

The  following  analysis  addresses  the 
economic  effect  of  this  rule  on  small 
entities,  as  required  by  the  Regulatory 
Flexibility  Act. 

BSE  is  a  slowly  progressing,  fatal, 
degenerative  disease  diat  affects  fhe 
central  nervous  system  of  cattle.  The 
disease  was  first  diagnosed  in  1986  in 
Great  Britain,  where  it  is  sometimes 
called  "mad  cow  disease."  Infected 
animals  may  display  changes  in 
temperament,  abnormal  posture, 
incoordination  and  difficulty  in  rising, 
decreased  milk  production,  and  loss  of 
body  condition  despite  continued 
appetite.  The  causative  agent  of  BSE  is 
not  completely  characterized,  and  there 
is  no  treatment  for  the  disease.  At  this 
time,  the  disease  is  not  known  to  exist 
in  the  United  States.  There  is  no  vaccine 
to  prevent  BSE  nor  is  there  a  test  to 
detect  the  disease  in  live  animals.  Given 
these  factors,  the  import  restrictions 
imposed  by  the  interim  rule  are  the 
most  effective  means  available  for 
ensuring  that  BSE  does  not  enter  the 
United  States  from  Belgium. 

Preventing  the  introduction  of  BSE 
into  the  United  States  is  critical.  In 
addition  to  the  potential  threat  to  public 
health,  BSE  also  has  the  potential  to 
cause  severe  economic  hardship  for  the 
U.S.  livestock  industry.  Great  Britain's 
experience  with  the  disease  provides  an 
insight  into  how  damaging  BSE  can  be 
to  livestock.  Between  November  1986 
(when  BSE  was  first  diagnosed  in  Great 
Britain)  and  May  1996,  an  estimated 
160,540  head  of  cattle  in  approximately 
33,455  herds  were  diagnosed  with  BSE 
in  Great  Britain.  The  epidemic  peaked 
there  in  January  1993,  with  almost  1,000 
new  cases  per  week.  All  of  the  animals 
in  Great  Britain  showing  signs  of  BSE, 


most  of  which  were  dairy  cows  between 
3  and  5  years  of  age,  were  destroyed. 

If  BSE  were  introduced  into  the 
United  States,  livestock  losses  would 
likely  be  much  greater  than  in  Great 
Britain,  because  the  United  States  raises 
more  cattle.  However,  assuming  the 
same  number  of  cattle  losses  in  the 
United  States  as  in  Great  Britain 
(160,540),  the  introduction  of  BSE  into 
the  United  States  would  cost  U.S. 
livestock  producers  $189  million,  based 
on  the  current  price  of  $1,180  per  head 
for  dairy  cows.  The  $189  million  figure 
does  not  include  higher  production 
costs  that  would  likely  be  incurred  by 
U.S.  producers,  due  to  the  presence  of 
the  disease. 

U.S.  export  and  consimier  markets 
would  also  be  affected.  The  United 
States  currently  restricts  the  importation 
of  live  ruminants  and  ruminant 
products  firom  all  regions  where  BSE  is 
known  to  exist  and  from  regions  that 
present  an  undue  risk  of  introducing 
BSE  into  the  United  States  due  to 
import  requirements  less  restrictive  than 
those  that  would  be  acceptable  for 
import  into  the  United  States  and/or 
because  of  inadequate  surveillance. 
Presimiably,  if  BSE  were  introduced 
into  the  United  States,  other  regions 
would  adopt  similar  restrictions  on  the 
exportation  of  live  ruiiiinants  and 
ruminant  products  from  the  United 
States.  Such  restrictions  by  other 
regions  would  be  devastating 
economically.  In  1997,  for  example,  the 
dollar  value  of  U.S.  exports  of  both 
bovine  animals  and  bovine  animal  meat 
totaled  $3.1  billion.  Those  export  sales 
coiUd  be  lost  in  their  entirety. 
Consumers  would  incur  higher  costs 
due  to  higher  prices  for  ruminant 
products  and  increased  prices  for 
competitive  products,  such  as  poultry. 

We  expect  that  restricting  the 
importation  of  live  ruminants  and 
ruminant  products  from  Belgium  will 
have  little  or  no  effect  on  U.S. 
consumers.  Fewer  than  100  ruminants 
were  imported  into  the  United  States 
from  Belgium  in  1996.  This  is  compared 
with  U.S.  imports  of  nearly  2  million 
cattle  alone  in  the  same  year.  There 
were  no  imports  into  the  United  States 
of  fresh  sheep  or  goat  meat  fitjm 
Belgium  in  1994, 1995,  or  1996.  Further, 
there  were  no  imports  into  the  United 
States  of  canned  beef,  sausage,  and  other 
prepared  and  preserved  beef  and  veal 
from  Belgium  in  1996. 

Placing  Belgium  on  the  list  of  regions 
where  BSE  is  known  to  exist  also 
restricts  the  importation  of  bones, 
products  made  from  bone  meal,  blood 
meal,  meat  meal,  offal,  fet,  glands,  and 
serum  from  ruminants  from  this 
country.  Little  effect  should  be 


associated  with  any  of  these  restrictions. 
Further,  the  importation  into  the  United 
States  of  any  pet  or  animal  feed  from 
Belgiimi  that  may  contain  ruminant 
products  is  restricted  as  a  result  of  this 
action.  Since  animal  feed  imported  from 
Belgium  in  1996  accounted  for  less  than 
one  half  of  one  percent  of  total  U.S. 
animal  feed  imports  in  that  year,  we 
expect  that  there  will  be  very  little  or  no 
effect  on  U.S.  consumers  as  a  result  of 
this  restriction. 

Because  Belgium  is  not  a  significant 
supply  source  for  the  U.S.  market, 
restrictions  on  imports  bom  Belgium 
should  not  have  a  significant  effect  on 
consumer  prices  in  the  United  States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  siga'ficant  economic  impact  on 
a  substantial  number  of  small  entities. 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products,  Reporting  and 
recordkeeping  requirements. 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

Accordingly,  we  are  adopting  as  a 
final  rule,  witiiout  change,  the  interim 
rule  that  amended  9  CFR  part  94  and 
that  was  published  at  62  FR  61433- 
61434  on  November  18, 1997. 

Authority:  7  U.S.C.  147a,  150ee,  161, 162, 
and  450;  19  U.S.C.  1306;  21  U.S.C.  Ill,  114a, 
134a,  134b,  134c,  134f,  136,  and  136a;  31 
U.S.C.  9701;  42  U.S.C.  4331  and  4332;  7  CFR 
2.22,  2.80,  and  371.2(d). 

Done  in  Washington,  DC,  this  8th  day  of 
October  1999. 
Craig  A.  Reed, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
[PR  Doc.  99-26974  Filed  10-14-99;  8:45  am] 

BHJJNO  CODE  3410-34-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-ANE-31-A0;  Amendment 
39-1 1221;  AD  .99-1 5-02] 

RIN  2120-AA64 

Airworthlnoss  Directives;  Pratt  & 
Whitney  JT9D  Series  TurtMfan 
Engines;  Correction 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  makes  a 
correction  to  Airworthiness  Directive 
(AD)  99-15-02  applicable  to  certain 
Pratt  &Whitney  (PW)  JT9D  series 
turbofan  engines  that  was  published  in 
the  Federal  Register  on  July  16, 1999 
(64  FR  38299).  Part  number  (P/N)  and 
service  bulletin  (SB)  references  in  the 
compliance  section  are  incorrect.  This 
dociunent  corrects  those  references.  In 
all  other  respects,  the  original  dociunent 
remains  the  same. 
EFFECTIVE  DATE:  October  15,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  White,  Aerospace  Engineer,  - 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781)  238-7128, 
fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A  final 
rule  airworthiness  directive  applicable 
to  Pratt  &  Whitney  (PW)  JT9D-3A,  -7, 
-7H,  -7A.  -7AH,  -7F.  -7J,  -20.  and  -20J 
series  turbofan  engines,  was  published 
in  the  Federal  Register  on  July  16, 1999 
(64  FR  38299).  The  part  niunber 
referenced  in  the  AD  should  read 
734514  instead  of  734515.  After 
performing  the  required  actions  on  the 
flange,  P/N  734514,  the  entire  case 
becomes  P/N  734515.  Thus,  there  is  no 
flange  with  P/N  734715,  and  the  AD 
must  be  corrected  to  eliminate  this 
typographical  error,  hi  addition,  the 
Service  Bulletin  referenced  for 
performing  the  inspections  is  changed 
to  refer  to  the  SB  that  contains  the 
actual  inspection  procedure.  ASB  6343 
only  refers  to  ASB  4482.  The  folloviring 
correction  is  needed: 

§39.13    [Corrected] 

1.  On  page  38300,  in  the  third 
column,  in  the  Compliance  Section,  in 
paragraph  (d),  in  the  fifth  line,  "P/N 
734515"  is  corrected  to  read  "P/N 
734514". 

2.  On  page  36300,  in  the  third 
coliunn,  in  the  Compliance  Section,  in 
paragraph  (d),  in  the  seventh  and  eighth 


line,  "PW  ASB  No.  6343  Revision  1, 
dated  October  8, 1998"  is  corrected  to 
read  "PW  SB  No.  4482,  Revision  1, 
dated  July  8. 1976". 

3^  On  page  38300,  in  the  third 
column,  in  the  Compliance  Section,  in 
paragraph  (e),  in  the  second  line,  "P/Ns 
734515"  is  corrected  to  read  "P/Ns 
734514". 

Issued  in  Burlington,  Massachusetts,  on 
October  6, 1999. 
Thomas  A.  Boudreau, 
Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-26710  Filed  10-14-99;  8:45  am] 
BIUJNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-ASO-14] 

Amendment  to  Class  D  and 
Establishment  of  Class  E2  Airspace; 
Fort  Rucker,  AL 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  modifies 
Class  D  airspace  and  establishes  Class 
E2  airspace  at  Fort  Rucker,  AL.  The 
control  tower  at  Cairns  Army  Airfield  is 
open  0600-0100  daily.  Therefore,  the 
Class  D  airspace  hours  of  operation  are 
amended  from  continuous  to  part  time. 
This  action  requires  establishment  of 
Class  E2  surface  area  airspace  when  the 
tower  is  closed  and  approach  control 
service  is  provided  by  Cairns  Army 
Radar  Approach  Control  Facility. 
EFFECTIVE  DATE:  0901  UTC,  December 
30,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5627. 
SUPPLEMENTARY  INFORMATION: 

History 

On  August  18. 1999,  the  FAA 

proposed  to  amend  part  71  of  the 

Federal  Aviation  Regulations  (14  CFR 
part  71)  by  amending  Class  D  hoius  of 
operation  and  establishing  Class  E2 
airspace  at  Fort  Rucker,  AL,  (64  FH 
44865).  This  amendment  modifies  Class 
D  hours  of  operation  and  establishes 
Class  E2  siuface  area  airspace  at  Fort 
Rucker,  AL.  Designations  for  Class  D 
airspace  extending  upward  from  the 
surface  of  the  earth  and  Class  E  airspace 


designated  as  siuface  areas  are 
pubhshed  in  FAA  Order  7400.9G  dated 
September  1, 1999,  and  effective 
September  16,  1999,  which  is 
incorporated  by  reference  in  14  CFR 
part  71.1.  The  Class  D  and  Class  E2 
designations  listed  in  this  document    . 
will  be  published  subsequently  in  the 
Order. 

hiterested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
conunents  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  Class  D  hours  of 
operation  and  establishes  Class  E2 
surface  area  airspace  at  Cairns  Army 
Airfield.  Fort  Rucker,  AL. 

The  FAA  has  detei  mined  that  this 
regulation  only  involves  an  estabUshed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendment  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  10034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Rep      .ory  Evaluation,  as  tue 
antic.pated  impact  is  so  minimal.  Since 
this  is  a  routine  matter  that  will  only 
affect  air  traffic  procediu^s  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  hicorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

hi  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113.  . 
40120;  EO  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9G,  Airspace 
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Designations  and  Reporting  Points, 
dated  September  1, 1999,  and  effective 
September  16, 1999,  is  amended  as 
follows: 

Paragraph  5000    Class  D  Airspace 

•         •         *         •         • 

ASO  AL  D    Fort  Rucker,  AL  (Revised] 

Cairns  Army  Air  Field,  AL 
(Ut.  31''16'37"N,  long.  85''42'36"W) 
That  airspace  extending  upward  firom  the 
surface  to  and  including  2.  800  feet  MSL 
within  a  5-mile  radius  of  lat.  31°18'30"N, 
long.  85°42'20"W.  This  Class  D  airspace  area 
is  effective  during  the  speciHc  dates  and 
times  establised  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
DOD IFR— Supplement  Airport/Facility 
Directory. 


Paragraph  6002    Class  E  Airspace 
Designated  as  Surface  Area 


ASO  AL  E2    Fort  Rucker.  AL  [New] 

Within  a  5-mile  radius  of  lat.  31''18'30"N, 
long  85°42'20"W.  This  Class  E  surface  area 
airspace  is  effective  during  the  specific  days 
and  times  established  in  advance  by  a  Notice 
to  Airmen.  The  effective  days  and  times  will 
thereafter  be  continuously  published  in  the 
DOD  IFR— Supplement  Airport/Facility 
Directory. 
•         •         •         *         • 

Issued  in  College  Park,  Georgia,  on 
September  24, 1999. 
Nancy  B.  Shelton, 

Acting  Manager,  Air  Traffic  Division  Southern 
Region. 

(FR  Doc.  99-26949  Filed  10-14-99;  8:45  am] 
MLUNQ  CODE  4910-1)-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatration 

14CFRPart71 

[AlrspM*  Oocktt  No.  99-AWP-12] 

Eatabllahment  of  Ciaaa  E  Airspace; 
Fort  Bragg,  CA 

agency:  Fedral  Aviation  Administration 
(FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  establishes  a  Class 
E  airspace  area  at  Fort  Bragg,  CA.  The 
establishment  of  a  Special  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SLAP) 
Copter  158  Point  In  Space  approach 
serving  Mendocino  Coast  District 
Hospital  Heliport  has  made  this  action 
necessary.  Controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  siirface  of  the  earth  is  needed 
to  contain  helicopters  executing  the 


Special  Copter  GPS  158  Point  In  Space 

approach  to  Mendocino  Coast  District 

Hospital  Heliport.  The  intended  effect  of 

this  action  is  to  provide  adequate 

controlled  airspace  for  Instrument  Flight 

Rules  (IFR)  operations  at  Mendocino 

Coast  District  Hospital  Heliport,  Fort 

Bragg,  CA. 

EFFECTIVE  DATE:  0901  UTC  November  4, 

1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Tonish,  Airspace  Specialist, 

Airspace  Branch,  AWP-520,  Air  Traffic 

Division,  Western-Pacific  Region, 

Federal  Aviation  Administration,  15000 

Aviation  Boulevard,  Lawndale, 

California  90261,  telephone  (310)  725- 

6539. 

SUPPLEMENTARY  INFORMATION: 

History 

On  August  13, 1999,  the  FAA 
proposed  to  amend  14  CFR  part  71  by 
establishing  a  Class  E  airspace  area  at 
Fort  Bragg,  CA  (64  FR  44141). 
Controlled  airspace  extending  upward 
firom  700  feet  above  the  sxuface  is 
needed  to  contain  helicopters  executing 
the  Special  Copter  GPS  158  Point  In 
Space  approadi  at  the  Mendocino  Coast 
District  Hospital  Heliport.  This  action 
will  provide  adequate  controlled 
airspace  for  IFR  operations  at  the 
Mendocino  Coast  District  Hospital 
Heliport,  Fort  Bragg,  CA. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  propo^  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  Class  E  airspace  designations 
for  airspace  extending  from  700  feet  or 
more  above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9G  dated  September  1, 1999, 
and  effective  September  16, 1999,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
establishes  a  Class  E  airspace  area  at 
Fort  Bragg,  CA.  Controlled  airspace 
extending  upward  from  700  feet  above 
the  siuface  is  required  for  helicopters 
executing  the  Special  Copter  GPS  158 
Point  In  Space  approach  to  the 
Mendocino  Coast  District  Hospital 
Heliport.  The  effect  of  this  action  will 
provide  adequate  airspace  for 
helicopters  executing  the  Special  Copter 
GPS  158  Point  In  Space  approach  to  the 
Mendocino  Coast  District  Hospital 
Heliport,  Fort  Bragg,  CA. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 


body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally  . 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3)      . 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procediues  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subfects  in  14  cm  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  17  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS;  ROUTES; 
AND  REPORTING  POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389: 14  CFR  11.69. 

§71.1    [AmendMi] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1, 1999,  and  effective 
September  16, 1999,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

***** 

AWPCAES    Fort  Bragg,  CA  [New] 

Mendocino  Coast  District  Hospital  Heliport, 
CA  Point  In  Space  Coordinates 
(Lat.  39''26'34"N,  long.  123°48'04"W} 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6-mile  radius 

or  the  Point  In  Space  serving  the  Mendocino 

Coast  District  Hospital  Heliport. 

***** 

Issued  in  Los  Angeles,  California,  on 
September  23, 1999. 

John  Clancy, 

Manager,  Air  Traffic  Division,  Western-Pacific 

Region. 

[FR  Doc.  99-26950  Filed  10-14-99;  8:45  am] 

MLUNQ  CODE  W10-13-M 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspac*  Docket  No.  99-AWP-13] 

Establishmant  of  Class  E  Airspace; 
Gualala.  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  action  establishes  a  Class 
E  airspace  area  at  Gualala,  CA.  The 
establishment  of  a  Special  Global 
Positioning  System  (GPS)  Standard 
Instnmient  Approach  Procedure  (SLAP) 
Copter  015  Point  In  Space  approach 
serving  Redwood  Coast  Medical 
Services  Hospital  Heliport  has  made 
this  action  necessary.  Controlled 
airspace  extending  upward  fitx>m  700 
feet  or  more  above  the  siuface  of  the 
earth  is  needed  to  contain  helicopters 
executing  the  Special  Copter  GPS  015 
Point  In  Space  approach  to  Redwood 
Coast  Medical  Services  Hospital 
Heliport.  The  intended  effect  of  this 
action  is  to  provide  adequate  controlled 
airspace  for  Instrument  Flight  Rules 
(IFR)  operations  at  Redwood  Coast 
Medical  Services  Hospital  Heliport, 
Gualala,  CA. 

EFFECTIVE  DATE:  0901  UTC  November  4, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Tonish,  Airspace  Specialist, 
Airspace  Branch,  AWP-520,  Air  Traffic 
Division,  Western-Pacific  Region, 
Federal  Aviation  Administration,  15000 
Aviation  Boulevard,  Lawndale, 
California  90261,  telephone  (310)  725- 
6539. 
SUPPLEMENTARY  INFORMATION: 

History 

On  August  13, 1999,  the  FAA 
proposed  to  amend  14  CFR  part  71  by 
establishing  a  Class  E  airspace  area  at 
Gualala,  CA  (64  FR  44144).  Controlled 
airspace  extending  upward  from  700 
feet  above  the  suirface  is  needed  to 
contain  helicopters  executing  the 
Special  Copter  GPS  015  Point  In  Space 
approach  at  the  Redwood  Coast  Medical 
Services  Hospital  Heliport.  This  action 
will  provide  adequate  controlled 
airspace  for  IFR  operations  at  the 
Redwood  Coast  Medical  Services 
Hospital  Heliport,  Gualeda,  CA. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  Class  E  airspace  designations 
for  airspace  extending  from  700  feet  or 


more  above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9G  dated  September  1. 1999, 
and  effective  September  16, 1999.  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
establishes  a  Class  E  airspace  area  at 
Gualala,  CA.  Controlled  airspace 
extending  upward  from  700  feet  above 
the  surface  is  required  for  helicopters 
executing  the  Special  Copter  015  Point 
In  Space  approach  at  the  Redwood 
Coast  Medical  Services  Hospital 
Heliport.  The  effect  of  this  action  will 
provide  adequate  airspace  for 
helicopters  executing  the  Special  Copter 
GPS  015  Point  In  Space  approach  at  the 
Redwood  Coast  Medical  Services 
Hospital  Heliport,  Gualala,  CA. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS;  ROUTES; 
AND  REPORTING  POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120:  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7440.9G,  Airspace 


Designations  and  Reporting  Points, 
dated  September  1, 1999,  and  effective 
September  16, 1999,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  sutfacs  of  the  earth. 


AWP  CA  E5  Gualala,  CA  [New] 

Redwood  Coast  Medical  Services  Hospital 
Heliport,  CA  Point  In  Space  Coordinates 
(Lat.  38''45'31"N,  long.  123''32'20"W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6-mile  radius 
of  the  Point  In  Space  serving  the  Redwood 
Coast  Medical  Services  Hospital  Heliport 
***** 

Issued  in  Los  Angeles,  California,  on 
September  23, 1999. 

Jolin  Clancy, 

Manager,  Air  Traffic  Division,  Western-Pacific 

Region. 

[FR  Doc.  99-26948  Filed  10-14-99;  8:45  am) 

BKIMO  COOE  4910-1»-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Alrspac«  Docket  No.  99-AWP-16] 

Establishment  of  Class  E  Airspace; 
Lalraport,  CA 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  a  Class 
E  airspace  area  at  Lakeport,  CA.  The 
establishment  of  a  Special  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SIAP) 
Copter  293  Point  In  Space  approach 
serving  Sutter  Lakeside  Hospital 
Heliport  has  made  this  action  necessary. 
Controlled  airspace  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  is  needed  to  contain 
helicopters  executing  the  Special  Copter 
GPS  293  Point  In  Space  approach  to 
Sutter  Lakeside  Hospital  Heliport.  The 
intended  effect  of  this  action  is  to 
provide  adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  the  Sutter  Lakeside  Hospital  Heliport, 
Lakeport,  CA. 

EFFECTIVE  DATE:  0901  UTC  November  4, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Tonish,  Airspace  Specialist, 
Airspace  Branch,  AWP-520.  Air  Traffic 
Division,  Western-Pacific  Region, 
Federal  Aviation  Administration.  1 5000 
Aviation  Boulevard,  Lawndale, 
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California  90261.  telephone  (310)  725- 

6539. 

SUPPLEMENTARY  INFORMATION: 

History 

On  August  31, 1999,  the  FAA 
proposed  to  amend  14  CFR  part  71  by 
establishing  a  Class  E  airspace  area  at 
Lakeport.  CA  (64  FR  47451).  Controlled 
airspace  extending  upward  from  700 
feet  above  the  surface  is  needed  to 
contain  helicopters  executing  the 
Special  Copter  GPS  293  Point  In  Space 
approach  at  the  Sutter  Lakeside  Hospital 
Heliport.  This  action  will  provide 
adequate  controlled  airspace  for  IFR 
operations  at  the  Sutter  Lakeside 
Hospital  Heliport.  Lakeport,  CA. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  conunents  to  the  proposal  were 
received.  Class  E  airspace  designations 
for  airspace  extending  from  700  feet  or 
more  above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9G  dated  September  1, 1999, 
and  effective  September  16. 1999.  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  dociunent  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
establishes  a  Class  E  airspace  area  at 
Lakeport.  CA.  Controlled  airspace 
extending  upward  frqm  700  feet  above 
the  surfoce  is  required  for  helicopters 
executing  the  Special  Copter  GPS  293 
Point  In  Space  approach  to  the  Sutter 
Lakeside  Hospital  Heliport.  The  effect  of 
this  action  will  provide  adequate 
airspace  for  helicopters  executing  the 
Special  Copter  GPS  293  Point  In  Space 
approach  to  the  Sutter  Lakeside 
Hospital  Heliport.  Lakeport,  CA. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affiect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 


List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS;  ROUTES; 
AND  REPORTING  POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

$71.1    [AfiMnded] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9G.  Airspace 
Designations  and  Reporting  Points, 
dated  September  1, 1999,  and  effective 
September  16, 1999,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

*  •         •         •         • 

AWP  CA  E5    Lakeport,  CA  [New] 

Sutter  Lakeside  Hospital  Heliport,  CA  Point 
In  Space  Coordinates 
(Ut.  39°06'09"N,  long.  122°53'19"W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5-mile  radius 
of  the  Point  In  Space  serving  the  Sutter 
Lakeside  Hospital  Heliport. 

*  •         •         *         • 

Issued  in  Los  Angeles,  California,  on 
September  23, 1999. 
lohn  Clancy, 

Manager,  Air  Traffic  Division.  Western-Pacific 
Region. 
IFR  Doc.  99-26947  Filed  10-14-99;  8:45  am] 

BILUNG  COOE  4910-19-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-AWP-1S] 

Establishment  of  Class  E  Airspaca; 
Ctoarlake,  CA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  action  establishes  a  Class 
E  airspace  area  at  Clearlake,  CA.  The 
establishment  of  a  Special  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SlAP) 


Copter  321  Point  In  Space  approach 
serving  Redbud  Conununity  Hospital 
Heliport  has  made  this  action  necessary. 
Controlled  airspace  extending  upward 
frtjm  70o  feet  or  more  above  the  surface 
of  the  earth  is  needed  to  contain 
helicopters  executing  the  Special  Copter 
GPS  321  Point  In  Space  approach  to 
Redbud  Community  Hospital  Heliport. 
The  intended  effect  of  this  action  is  to 
provide  adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  the  Redbud  Community  Hospital 
Heliport,  Clearlake,  CA. 
EFFECTIVE  DATE:  0901  UTC  November  4. 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Tonish,  Airspace  Specialist, 
Airspace  Branch,  AWP-520,  Air  Traffic 
Division,  Western-Pacific  Region, 
Federal  Aviation  Administration,  15000 
Aviation  Boulevard,  Lawndale. 
California  90261,  telephone  (310)  725- 
6539. 
SUPPLEMENTARY  INFORMATION: 

History 

On  August  13, 1999,  the  FAA 
proposed  to  amend  14  CFR  part  71  by 
establishing  a  Class  E  airspace  area  at 
Clearlake,  CA  (64  FR  44140).  Controlled 
airspace  extending  upward  from  700 
feet  above  the  surface  is  needed  to 
contain  helicopters  executing  the 
Special  Copter  GPS  321  Point  In  Space 
approach  at  the  Redbud  Community 
Hospital  Heliport.  This  action  will 
provide  adequate  controlled  airspace  for 
IFR  operations  at  the  Redbud 
Community  Hospital  Heliport, 
Clearlake,  CA. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  vratten 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  Class  E  airspace  designations 
for  airspace  extending  from  700  feet  or 
more  above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9G  dated  September  1, 1999, 
and  effective  September  16, 1999,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
establishes  a  Class  E  airspace  area  at 
Clearlake,  CA.  Controlled  airspace 
extending  upward  from  700  feet  above 
the  siufece  is  required  for  helicopters 
executing  the  Special  Copter  GPS  321 
Point  In  Space  approach  to  the  Redbud 
Community  Hospital  Heliport.  The 
effect  of  this  action  will  provide 
adequate  airspace  for  helicopters 
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executing  the  Special  Copter  GPS  321 
Point  In  Space  approach  to  the  Redbud 
Conunimity  Hospital  Heliport, 
Clearlake,  CA. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a  ~ 
substantial  number  of  smdl  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS;  ROUTES; 
AND  REPORTING  POINTS. 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.  O.  10854,  24  FR  9565,  3  CFR., 
1959-1963  Comp.,  p.  389:  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1, 1999,  and  effective 
September  16, 1999,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AWP  CA  E5  Clearlake,  CA  [New] 

Redbud  Community  Hospital  Heliport,  CA 
Point  In  Space  Coordinates 
(Lat.  38°55'01"  N,  long.  122°36'42"  W) 

That  airspace  extending  upward  from  700 
f^t  above  the  surface  within  a  6-mile  radius 
of  the  Point  In  Space  serving  the  Redbud 
Community  Hospital  Heliport. 


Issued  in  Los  Angeles.  California,  on 
September  23, 1999. 
John  Clancy 

Manager,  Air  Traffic  Division,  Western-Pacific 
Region 

IFR  Doc.  99-26946  Filed  10-14-99;  8:45  am] 
BILLING  CODE  4910-1»-« 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  99-AWP-17] 

Establishment  of  Class  E  Airspace; 
Napa,  CA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  establishes  a  Class 
E  airspace  area  at  Napa,  CA.  The 
establishment  of  a  Special  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SIAP) 
Copter  050  Point  In  Space  approach 
serving  Queen  of  the  Valley  Hospital 
Heliport  has  made  this  action  necessary. 
Controlled  airspace  extending  upward 
from  700  feet  or  more  above  die  siuface 
of  the  earth  is  needed  to  contain 
helicopters  executing  the  Special  Copter 
GPS  050  Point  In  Space  approach  to 
Queen  of  the  Valley  Hospital  Heliport. 
The  intended  effect  of  this  action  is  to 
provide  adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  the  Queen  of  the  Valley  Hospital 
Heliport,  Napa.  CA. 

EFFECTIVE  DATE:  0901  UTC  November  4, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lary  Tonish,  Airspace  Specialist, 
Airspace  Branch,  AWP-520,  Air  Traffic 
Division,  Western-Pacific  Region,    . 
Federal  Aviation  Administration,  15000 
Aviation  Boulevard,  Lawndale, 
California  90261,  telephone  (310)  725- 
6539. 
SUPPLEMENTARY  INFORMATION: 

History 

On  August  13, 1999,  die  FAA 
proposed  to  amend  14  CFTl  part  71  by 
establishing  a  Class  E  airspace  area  at 
Napa,  CA  (64  FR  44142).  Controlled 
airspace  extending  upward  from  700 
feet  above  the  surface  is  needed  to 
contain  helicopters  executing  the 
Special  Copter  GPS  050  Point  In  Space 
approach  at  the  Queen  of  the  Valley 
Hospital  Heliport.  This  action  will 
provide  adequate  controlled  airspace  for 
IFR  operations  at  the  Queen  of  the 
Valley  Hospital  Heliport,  Napa,  CA. 


Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  Class  E  airspace  designations 
for  airspace  extending  from  700  feet  or 
more  above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9G  dated  September  1,  1999. 
and  effective  September  16, 1999,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequenUy  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
establishes  a  Class  E  airspace  area  at 
Napa,  CA.  Controlled  airspace 
extending  upward  fit)m  700  feet  above 
the  surface  is  required  for  helicopters 
executing  the  Special  Copter  GPS  050 
Point  In  Space  approach  to  the  Queen 
of  the  Valley  Hospital  Heliport.  The 
effect  of  this  action  will  provide 
adequate  airspace  for  helicopters 
executing  the  Special  Copter  GPS  050 
Point  In  Space  approach  to  the  Queen 
of  the  Valley  Hospital  Heliport,  Napa, 
CA. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
aurent.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1969);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procediues  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  ntmiber  of  small  entities 
under  the  criteria  of  the  Regidatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS;  ROUTES; 
AND  REPORTING  POINTS. 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 
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Authority:  49  U.S.C.  106(g).  40103,  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

171.    [AnwfKtod] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1.  of  the  Federal  Aviation 
Administration  Order  7400.9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1, 1999,  and  effective 
September  16, 1999,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AWP  CA  E5,  Napa.  CA  [New] 

Queen  of  the  Valley  Hospital  Heliport,  CA 

Point  In  Space  Coordinates 
(Lat.  38''19'31"N.  long.  122''18'53"W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  5-niile  radius 

of  a  Point  In  Space  serving  the  Queen  of  the 

Valley  Hospital  Heliport. 

***** 

Issued  in  Los  Angeles,  California,  on 
September  23. 1999. 
John  Clancy, 

Manager,  Air  Traffic  Division,  Western-Pacific 
Region. 
[FR  Doc.  99-26951  Filed  10-14-99;  8:45  am) 

HLUNG  COOE  4ai0-1»-«l 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-A WP-1 4] 

Establlahfnant  of  Claaa  E  Airpaace;  St. 
Halana,CA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  This  action  establishes  a  Class 
E  airpsace  area  at  St.  Helena,  CA.  The 
establishment  of  a  Special  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SLAP) 
Copter  293  Point  In  Space  approach 
serving  St.  Helena  Fire  Department 
Heliport  has  made  this  action  necessary. 
Controlled  airspace  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  is  needed  to  contain 
helicopters  executing  the  Special  Copter 
GPS  293  Point  In  Space  approach  to  St. 
Helena  Fire  Department  Heliport.  The 
intended  effect  of  this  action  is  to 
provide  adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 


at  the  St.  Helena  Fire  Department 

Heliport.  St.  Helena,  CA. 

EFFECTIVE  DATE:  0901  UTC  November  4, 

1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Tonish,  Airspace  Specialist, 

Airspace  Branch.  AWP-520,  Air  Traffic 

Division,  Western-Pacific  Region, 

Federal  Aviation  Administration,  15000 

Aviation  Boulevard,  Lawndale,  ^ 

California  90261,  telephone  (310)  725- 

6539. 

SUPPLEMENTARY  INFORMATION: 

History 

On  August  13, 1999,  the  FAA 
proposed  to  amend  14  CFR  part  71  by 
establishing  a  Class  E  airspace  area  at  St. 
Helena,  CA  (64  FR  44139).  Controlled 
airspace  extending  upward  from  700 
feet  above  the  sur&ce  is  needed  to 
contain  helicopters  executing  the 
Special  Copter  GPS  293  Point  In  Space 
approach  at  the  St.  Helena  Fire 
Department  Heliport.  This  action  will 
provide  adequate  controlled  airspace  for 
IFR  operations  at  the  St.  Helena  Fire 
Department  Hehport,  St.  Helena,  CA. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  Class  E  airspace  designations 
for  airspace  extending  from  700  feet  or 
more  above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.98  dated  September  1,  1999, 
and  effective  September  16. 1999,  which 
is  incorporated  by  reference  in  14  CFR 
71.1  The  Class  E  airspace  designation 
listed  in  this  doctmient  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
establishes  a  Class  E  airspace  area  at  St. 
Helena,  CA.  Controlled  airspace 
extending  upward  from  700  feet  above 
the  surface  is  required  for  helicopters 
executing  the  Special  Copter  GPS  293 
Point  In  Space  approach  to  the  St. 
Helena  Fire  Department  Heliport.  The 
effect  of  this  action  will  provide 
adequate  airspace  for  helicopters 
executing  the  Special  Copter  GPS  293 
Point  In  Space  approach  to  the  St. 
Helena  Fire  Department  Heliport,  St. 
Helena,  CA. 

The  FAA  has  determined  that  this 
regulation  only  invovles  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 


is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  ntunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Sub|ects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS;  ROUTES; 
AND  REPORTING  POINTS. 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.  O.  10854,  24  FR  9565,  3  CFR,  195^ 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amendad] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1. 1999.  and  effective 
September  16, 1999,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


AWP  CA  E5  St.  Helena,  CA  (New] 

St.  Helena  Fire  Department  Heliport.  CA 

Point  In  Space  Coordinates 
(Lat.  38°32'21"  N,  long.  122°29'35"  W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  7-mile  radius 

of  the  Point  In  Space  serving  the  Mt.  Helena 

Fire  Department  Heliport. 

***** 

Issued  in  Los  Angeles,  California,  on 
September  23. 1999. 
John  Clancy, 

Manager,  Air  Traffic  Division,  Western-Pacific 
Region. 
(FR  Doc.  99-26952  Filed  10-14-99:  8:45  am) 

BHJJNG  COOE  4810-1»-M 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  902 

50  CFR  Part  648 

[Docket  No.  990226056-9213-02;  I.D. 
122498C] 

RIN  0648-AL31 

NorthMMt  Muitispecies  Fishery; 
Amondment  9  to  the  Norttieast 
Muitispecies  Fisitery  Management  Plan 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Final  rule. 

summary:  NMFS  issues  this  final  rule  to 
implement  the  approved  portions  of 
Amendment  9  to  the  Northeast 
Muitispecies  Fishery  Management  Plan 
(FMP).  This  rule  adds  Atlantic  halibut 
to  the  species  managed  imder  the  FMP, 
implements  a  1-fish  per  vessel  halibut 
possession  limit  with  a  minimuni  size  of 
36  inches  (66  cm);  postpones 
implementation  of  the  Vessel 
Monitoring  System  (VMS)  requirement; 
modifies  the  framework  process  to  allow 
for  aquaculture  projects  and  changes  to 
the  overfishing  definitions  (OFDs);  and 
prohibits  brush-sweep  trawl  gear  when 
fishing  for  muitispecies.  The  chief 
purpose  of  Amendment  9  is  to  address 
requirements  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act),  as 
amended  by  the  Sustainable  Fisheries 
Act  (SFA). 

DATES:  This  rule  is  effective  November 
15, 1999. 

ADDRESSES:  Copies  of  Amendment  9,  its 
RegiUatory  Impact  Review,  and  the 
Final  Environmental  Assessment  are 
available  from  Paul  J.  Howard, 
Executive  Director,  New  England 
Fishery  Management  Council,  Suntaug 
Office  Park,  5  Broadway  (U.S.  Route  1), 
Saugus,  MA  01906-1097. 

Copies  of  the  Final  Regulatory 
Flexibihty  Analysis  (FRFA)  are 
available  from  Patricia  Kurkul,  Regional 
Administrator,  NMFS,  Northeast 
Regional  Office,  1  Blackburn  Drive, 
Gloucester,  MA  01930. 

Comments  regarding  burden-hour 
estimates  for  the  coUection-of- 
information  requirements  contained  in 
this  final  rule  should  be  sent  to  the 
Regional  Administrator  and  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  (Attention: 
NOAA  Desk  Officer). 


FOR  FURTHER  INFORMATION  CONTACT: 

Regina  L.  Spallone,  Fishery  Policy 
Analyst,  978-281-9221. 
SUPPLEMENTARY  INFORMATION: 

Baclcground 

Amendment  9  was  prepared  by  the 
New  England  Fishery  Management 
Council  (Council)  mainly  to  address 
requirements  of  the  Magnuson-Stevens 
Act,  as  amended  by  the  SFA  on  October 
11,  1996,  eliminate  overfishing,  and 
rebuild  many  of  the  groimdfish  stocks. 
Amendment  11  to  the  FMP  identifies 
and  describes  essential  fish  habitat 
(EFH)  of  groundfish  stocks  as  required 
by  the  SFA.  NMFS  approved 
Amendment  11  on  behalf  of  the 
Secretary  of  Commerce  (Secretary)  on 
March  3, 1999.  Background  concerning 
the  development  of  Amendment  9  was 
provided  in  the  preamble  of  the  notice 
of  proposed  rulemaking  (64  FR  13952, 
March  23, 1999)  and  in  the  supplement 
to  the  proposed  rule  (64  FR  19111,  April 
19, 1999),  and  is  not  repeated  here.  This 
final  rule  implements  approved 
measures  contained  in  Amendment  9  to 
the  FMP  intended  to  eliminate 
overfishing  and  rebuild  many  of  the 
groundfish  stocks.  Specifically,  the 
measures  establish  new  overfishing 
definitions  (OFDs)  for  various 
groundfish  species  and  stocks,  add 
Atlantic  halibut  to  the  FMP's 
management  imit  to  begin  rebuilding 
this  severely  overfished  stock,  and 
prohibit  brush  sweep  gear  until  the 
Coimcil  better  understands  its  fishing 
efficiency  given  the  overall  short-term 
goal  to  reduce  fishing  effort. 
Implementation  of  the  VMS  requirement 
is  postponed  so  the  Council  can  address 
outstanding  policy,  equity,  and 
operations  issues. 

On  behalf  of  the  Secretary,  NMFS 
disapproved  on  April  7. 1999.  two 
measures  proposed  in  Amendment  9 
after  evaluation  of  the  amendment,  as 
authorized  in  section  304(a)(3)  of  the 
Magnuson-Stevens  Act.  The 
disapproved  measures  include  an 
increase  in  the  size  limit  for  winter 
floimder  for  both  the  commercial  and 
recreational  fisheries  to  13  inches  (33.0 
cm)  from  its  current  12  inches  (30.5  cm), 
and  the  OFD  for  the  Gulf  of  Maine 
(GOM)  winter  floumder  stock. 
Amendment  9  did  not  provide  an  OFD 
for  GOM  winter  floimder.  Since  none 
was  provided,  the  OFD  does  not  meet 
the  requirements  of  the  SFA  or  the 
Magnuson-Stevens  Act.  NMFS  has 
notified  the  Council  that  it  should  revise 
the  OFD  at  the  next  available 
opportunity  using  the  most  recent 
assessment  conducted  at  the  28th  Stock 
Assessment  Workshop  (SAW-28). 


Amendment  9  Measures 

This  final  rule  revises  the  regulations 
implementing  the  Northeast 
Muitispecies  FMP  to  add  Atlantic 
halibut  (Hippoglossus  hippoglossus)  to 
the  management  imit  of  the  FMP  and  to 
implement  management  measures  for 
that  species.  This  rule  implements  a  1- 
fish  halibut  possession  limit  with  a 
minimiun  size  of  36  inches  (66  cm); 
postpones  implementation  of  the  VMS 
requirement  beyond  May  1,  1999; 
modifies  the  framework  process  to  allow 
for  aquaculture  projects  and  changes  to 
the  OFDs;  and  prohibits  brush-sweep 
trawl  gear  when  fishing  for 
midtispecies. 

Comments  and  Responses 

Eighteen  written  comments  on 
Amendment  9  were  received  during  the 
comment  period  established  by  the 
notice  of  availability  of  the  amendment, 
which  ended  March  8,  1999.  These 
comments  were  considered  by  NMFS  in 
its  decision  to  partially  approve 
Amendment  9  on  April  7, 1999.  In 
addition,  NMFS  received  two  comments 
diu-ing  the  comment  period  specified  for 
the  proposed  rule,  which  ended  on  May 
3, 1999.  Comments  pertaining  to  both 
the  amendment  and  the  rule  that  were 
received  during  the  respective  qomment 
periods  are  addressed  here. 

Comment  1:  Several  comments  were 
received  that  did  not  support  the 
increases  in  minimum  fish  size  for 
winter  flounder.  Some  of  these 
comments  stated  that  the  size  increases: 
(1)  merely  postpone  mortality,  rather 
than  reduce  it.  (2)  would  have  a 
disproportionate  impact  on  participants 
west  of  72°30'.  (3)  are  not  consistent 
with  mesh  in  place  west  of  72''30',  (4) 
would  increase  discards,  and  (5)  favor 
fishermen  in  Northern  states  at  the 
expense  of  southerly  fishermen.  These 
commenters  generally  supported  a  12- 
inch  (30.5  cm)  size  limit  west  of  72°30', 
trip  limits,  limits  on  the  length  of  trawl 
sweeps,  and  6-inch  (15.2  cm)  codend  in 
the  Southern  New  England  management 
area.  At  least  one  comment  on  this 
measine  noted  that  the  final  report  of 
SAW-28  indicated  that  this  stock  is  not 
overfished,  and  that  with  no  further 
management  measures,  the  stock  coidd 
rebuild  in  2  to  5  years. 

Response:  On  April  7,  1999,  NMFS 
disapproved  the  size  increases  for 
winter  flounder.  The  Council  used 
preliminary  information  (the  draft 
Atlantic  States  Marine  Fisheries 
Commission  assessment  of  winter 
flounder)  to  support  the  size  increase. 
The  final  SAW-28  report  was  not 
complete  or  available  at  the  time  the 
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Council  initially  considered  the 
increases.  Draft  documents  for  SAW-28 
indicated  the  Southern  New  England/ 
Mid-Atlantic  stock  is  overfished  and 
would  benefit  from  mortality  reduction. 
However,  the  final  interpretation  of  the 
residts  with  respect  to  the  revised 
national  standard  1  guidelines  (63  PR 
24212,  May  1, 1998)  indicated  that  the 
stock  is  not  overfished,  and  that  the 
mortality  reduction  is  not  necessary. 
Instead,  the  stock  could  rebuild  to 
maximum  sustainable  yield  (MSY)  in  2 
to  5  years  under  the  management 
measiues  currently  in  place.  Since  a 
reduction  is  not  necessary  under  the 
final  assessment  results,  the  costs 
imposed  by  the  restrictive  size  limits  are 
not  justified.  Therefore,  this  provision 
was  disapproved. 

Comment  2:  One  commenter  supports 
a  13-inch  (33-cm)  fish  size  as  an 
incentive  not  to  use  illegal  net  liners. 

Response:  While  NMFS  supports 
measures  that  would  decrease  illegal 
activity,  NMFS  foimd  no  compelling 
scientific  or  social  benefit  to  increasing 
the  fish  size  solely  to  achieve  that  goal. 
Fiuther,  revision  to  the  interpretation  of 
the  SAW-28  results  indicating  that  the 
stock  is  not  overfished  has  changed  the 
scientific  basis  used  to  support  the 
proposed  minimum  fish  size  increases. 
As  discussed  in  the  response  to 
Comment  1,  NMFS  has  disapproved  the 
measure. 

Comment  3:  One  conunenter  supports 
a  prohibition  on  brush-sweep 
( — streetsweeper")  trawl  gear. 

Response:  NMFS  agrees  and  approved 
this  provision  on  April  7,  1999. 

Comment  4:  One  conunenter 
supported  implementation  of  the  VMS 
as  soon  as  possible  as  an  aid  to 
enforcement,  whereas  another  expressed 
concern  and  disappointment  that  NMFS 
was  considering  disapproval  of  the 
recommended  VMS  postponement,  and 
urged  approval  of  the  delay. 

Response:  The  mandatory  use  of  VMS 
by  individual  days-at-sea  (DAS)  vessels 
was  originally  implemented  imder 
Amendment  5  to  the  FMP.  At  the  time, 
the  Administrator,  Northeast  Region, 
NMFS  (Regional  Administrator) 
authorized  the  alternative  call-in  system 
as  a  method  of  notification  for  these 
vessels  until  the  VMS  was  determined 
operable.  The  VMS  requirement  was 
due  to  become  effective  May  1, 1999. 
For  the  reasons  stated  in  the  proposed 
rule.  NMFS  considered  disapproving 
measures  in  Amendment  9  which 
would  postpone  implementation  of  the 
VMS  requirement  until  the  Council 
addresses  outstanding  policy,  equity 
and  operations  issues.  NMFS 
specifically  invited  comments  from  the 
public  on  the  issue  during  its  review. 


Upon  completion  of  its  review,  NMFS 
concluded  that  the  existing  call-in 
system  is  adequate  for  the  needs  of  the 
fishery  and  that  the  framework 
mechanism  would  be  the  appropriate 
place  to  re-initiate  the  program,  should 
the  Coimcil  resolve  the  outstanding 
issues  listed  above.  NMFS  approved  the 
indefinite  postponement  of  the  VMS 
requirement  for  individual  DAS  vessels. 

Comment  5:  Several  commenters 
expressed  concern  that  Amendment  9 
does  not  address  bycatch.  One 
supported  a  comprehensive  bycatch 
review  to  address  bycatch  of  unmanaged 
species,  such  as  barndoor  skate. 

Response:  NMFS  and  the  Council  are 
both  active  participants  in  the  Atlantic 
Coastal  Cooperative  Statistics  Program 
which  is  a  long-term  effort  to  improve 
the  collection  and  utility  of  fisheries 
data  -  including  bycatch.  Ciurently, 
NMFS  employs  both  the  mandatory 
Vessel  Trip  Reports  (VTRs)  and 
information  gathered  in  the  Northeast 
Fisheries  Observer  Program.  Both  of 
these  systems  review  discards  of  both 
managed  and  unmanaged  species,  as 
they  are  comprehensive.  Assessment 
scientists  have  recently  expanded  their 
analysis  of  discards  in  stock 
assessments  for  some  species. 

P4MFS  recognizes  that  bycatch,  as 
defined  under  the  Magnuson-Stevens 
Act,  can  include  both  managed  and 
unmanaged  species.  Measures  contained 
in  the  FMI',  such  as  DAS,  fish  sizes, 
closed  areas,  and  mesh  requirements, 
are  designed  to  minimize  bycatch  and 
bycatch  mortality.  Specific  measures 
adopted  under  Amendment  9,  such  as 
the  1-fish  halibut  possession  limit, 
recognize  that  the  multi-species  nature 
of  the  fishery  prevents  complete 
cessation  of  bycatch.  The  Council 
believes  that  additional  management 
measures  regarding  bycatch,  beyond 
those  adopted  in  Amendment  9,  are 
impracticable  and  unnecessary  at  this 
time. 

Regarding  barndoor  skate,  this  species 
is  the  focus  of  recent  media  attention 
but  was  not  of  special  concern  when  the 
Council  developed  Amendment  9.  As  a 
result,  the  species  was  not  added  to  the 
FMP's  management  unit  under 
Amendment  9.  However,  the  Coimcil 
recently  requested  that  NMFS  designate 
it  as  the  lead  Council  for  skate 
management.  NMFS  will  decide  on  the 
Coimcil's  request  after  inviting  public 
comment  on  it. 

Comment  6:  One  commenter  stated 
that  the  Council  did  not  accurately  note 
the  changes  SFA  made  to  the  definition 
of — optimum"  as  it  relates  to  optimum 
yield  (OY).  The  commenter  points  out 
that  the  Magnuson-Stevens  Act  defines 
"optimum"  as  the  yield  as  reduced  by 


relevant  social,  economic  and  ecological 
factors,  and  also  requires  that  OY  take 
into  accoimt  protection  of  marine 
ecosystems.  Thus,  the  commenter 
argues.  Amendment  9  is  deficient  in 
that  it  ignores  fishing  gears'  effect  on 
marine  ecosystems  and  relies  solely  on 
mortality  and  the  use  of  landings  as  a 
proxy  for  mortality,  which  are  not  the 
same.  The  commenter  does  not  support 
management  by  mortality  reduction. 

Response:  The  impacts  of  fishing 
gears'  differential  impacts  on  marine 
ecosystems,  to  the  degree  that  they  are 
known,  were  fully  considered  in 
Amendment  11  to  the  FMP.  That 
discussion  and  its  findings  were  found 
to  be  acceptable  under  the  requirements 
of  the  SFA,  and  as  a  result.  Amendment 
11  was  approved  on  March  3, 1999  (64 
PR  199503,  April  21,  1999).  The  OY 
specified  in  Amendment  9  was  found  to 
bie  in  accordance  with  the  SFA,  and  was 
approved  on  April  7, 1999.  The 
Magnuson-Stevens  Act  allows  for  a 
multi-faceted  approach  to  achievement 
of  OY,  including  mortality  reduction, 
which  by  definition  includes  the 
reduction  of  bycatch  and  bycatch 
mortality  (bycatch  is  defined  as  fish  that 
are  harvested  but  not  sold  or  kept  for 
personal  use),  stock  rebuilding,  and 
habitat  protection.  The  Coimcil  and 
NMFS  have  never  defined  mortality  as 
synonymous  with  landings,  as  this 
comment  letter  states. 

Comment  7:  Two  commenters  do  not 
support  management  by  fishing 
mortality  (F)  reduction  and  instead 
support  openine  closed  areas  to  jigging. 

Response:  Reduction  of  F  to  rebuild 
overfished  stocks  is  an  appropriate 
mechanism  that  has  proven  successful 
in  the  Northeast  Multispecies  FMP  and 
other  FMPs.  Additionally,  the 
commenters'  suggestion  of  opening 
closed  areas  to  jigging  was  not  taken  to 
public  hearings  for  Amendment  9. 
Therefore,  under  Section  304  of  the 
Magnuson-Stevens  Act,  NMFS  could 
not  implement  such  a  measure  in  the 
final  rule  implementing  the  approved 
measures  of  Amendment  9.  NMFS 
encourages  the  commenters  to  forward 
their  suggestions  to  the  Council  for 
consideration  under  future  FMP 
amendments. 

Comment  8:  Several  comment  letters 
were  received  on  the  EFH  provisions. 
One  commenter  stated  that  EFH  was  not 
considered,  and  called  Amendment  9 
"shallow  avoidance."  Another  stated 
that  Amendment  9  fails  to  comply  with 
EFH  provisions  and  interpreted 
statements  in  the  Council's  EFH 
omnibus  Amendment  (including 
Amendment  11  to  the  FMP)  to  indicate 
that  Amendment  9  would  contain 
provisions  to  satisfy  the  EFH 
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requirement  of  tlie  Magnuson-Stevens 
Act. 

Response:  Amendment  11  to  the  FMP 
conducted  a  methodical  evaluation  of 
impact  from  fishing  gears  on  EFH.  That 
amendment  indicated  that  some  of  the 
management  measures  contained  in 
Amendment  9  that  are  designed  to  curb 
F  will  also  serve  to  limit  impacts  on 
EFH.  Those  measures,  therefore,  warrant 
consideration  in  determining  the 
Council's  compliance  with  the 
requirements  to  minimize  the  effects  of 
fishing  on  EFH,  to  the  e.\tent 
practicable.  Amendment  1 1  includes  the 
EFH  information  required  by  the 
Magnuson-Stevens  Act  and  was 
approved  by  NMFS  on  March  3, 1999. 
Comment  9:  Several  commenters  did 
not  specifically  comment  on  any  one 
measure  or  provision  of  Amendment  9, 
but  expressed  support  for  the  small  boat 
fleet  of  Cape  Cod,  and  do  not  want 
regidations  that  would  cause  it  imdue 
harm. 

Response:  This  comment  did  not 
specifically  address  any  one  provision 
of  Amendment  9.  Regardless,  NMFS 
reviewed  Amendment  9  for  consistency 
with  the  national  standards  and  other 
applicable  law.  The  approved  measures 
of  Amendment  9  were  found  to  be 
consistent  with  national  standard  8, 
which  specifies  the  measures  shall, 
consistent  with  the  conservation 
requirements  of  the  Magnuson-Stevens 
Act  (including  the  prevention  of 
overfishing  and  rebuilding  of  overfished 
stocks),  take  into  account  the 
importance  of  fishery  resources  to 
fishing  communities  in  order  to  provide 
for  the  sustained  participation  of  such 
communities,  and  to  the  extent 
practicable,  minimize  adverse  impacts 
on  such  communities.  Management 
measures  enacted  by  this  rule  will  have 
few  impacts  on  communities,  the 
exceptions  being  the  halibut  restrictions 
and  the  brush-sweep  trawl  gear 
prohibition. 

The  Council  drafted  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
to  examine  impacts  of  the  bush-sweep 
trawl  gear  prohibition,  and  1-fish 
halibut  possession  limit.  NMFS 
supplemented  that  analysis  and 
considered  the  impact  of  Amendment  9 
on  small  entities  prior  to  making  the 
decision  to  implement  these  measures. 
The  IRFA  includes  a  discussion  of  the 
various  alternatives  considered  and 
rejected.  This  analysis  is  summarized  in 
the  Classification  section  and  is 
incorporated  within  the  FRFA  for  this 
final  rule. 

Comment  10:  Several  commenters 
found  the  OFDs  confusing  and  difficult 
to  imderstand.  As  a  result,  the 
commenters  were  unsure  of  the 


consequences  of  the  OFDs.  Further,  one 
of  the  commenters  questioned  the  stock 
definitions,  and  urged  that  the  stock 
definitions  be  rejected  and  improved. 
Response:  NMFS  acknowledges  that 
the  OFDs  are  very  technical  and,  thus, 
can  be  confusing,  particularly  to  the  lay 
person.  Consequently,  NMFS  has  made 
every  effort,  where  practicable,  to 
encourage  or  employ  the  use  of  easily 
understood  language.  The  purpose  of 
these  definitions  is  to  aid  managers  in 
identifying  the  status  of  the  stock 
relative  to  the  goals  of  the  FMPs,  and  to 
adopt  measures  to  rebuild  stocks  (as 
appropriate)  so  that  the  stocks  may 
produce  the  MSY  on  a  continuing  basis. 
Stock  definitions  were  approved  with 
the  original  FMP  adopting  management 
measures  for  these  species.  The 
definitions  were  not  revisited  in 
Amendment  9  and,  consequently, 
caimot  be  rejected  at  this  time.  The 
authority  granted  to  NMFS  is  the 
approval,  partial  approval,  or 
disapproval  of  the  measures  contained 
within  Amendment  9. 

Comment  11:  One  commenter 
supported  the  OFDs  and  is  pleased  that 
both  a  stock  biomass  component  and  an 
F  component  are  included. 

Response:  Comment  noted.  NMFS 
approved  the  OFDs,  except  for  COM 
winter  flounder,  which  was  not 
included  in  the  amendment.  The  OFDs 
are  not  described  in  this  rule,  which 
makes  changes  to  the  text  of  regulations 
implementing  the  FMP.  While  OFDs 
appear  in  the  FMP,  they  do  not  appeeir 
in  the  regulations. 

Comment  12:  One  commenter 
supported  halibut  conservation,  and 
recommended  a  prohibition  on  halibut 
possession,  rather  than  a  1-fish 
possession  limit  of  36  inches  (91.4  cm). 
Response:  NMFS  recognizes  that  this 
fishery  is  seriously  depleted  in 
comparison  to  historical  levels.  The 
measures  approved  in  Amendment  9 
will  allow  for  the  occasional  incidental 
catch  of  halibut,  but  not  a  directed 
fishery  for  that  species.  However,  a 
complete  prohibition  on  halibut 
possession  would  not  provide  any 
substantive  conservation  benefits,  since 
mortality  would  still  occur  due  to 
incidental  catch. 

Changes  from  the  Proposed  Rule 

To  clarify  the  DAS  notification 
requirements  for  vessels  issued  a 
limited  access  multispecies,  occasional 
scallop,  or  combination  permit,  the 
regulations  in  §§  648.4(c)(2)(iii), 
648.10(b),  and  648.14(c)(2)  have  been 
revised. 

In  §648.10,  paragraph  (b)  has  been 
revised  to  incorporate  the  applicable 
requirements  contained  in  the  final  rule 


implementing  the  Monkfish  FMP  (64  FR 
54732.  October  7,  1999). 

Section  headings  for  §§  648.80, 
648.83,  648.86,  648.88,  and  §648.90 
have  been  revised  to  reflect  revisions 
contained  in  the  final  rule 
implementing  the  Monkfish  FMP  (64  FR 
54732,  October  7, 1999). 

NMFS  disapproved  the  fish  size 
increases  for  winter  flounder.  As  a 
result,  the  regulations  proposed  in 
§§  648.83(a)(1)  and  648.89(b)(1),  as  they 
relate  to  winter  flounder  only,  have 
been  removed  from  this  final  rule.  The 
size  limits  for  halibut  that  are  specified 
in  those  same  paragraphs,  remain  and 
are  unchanged  from  the  proposed  rule. 

NOAA  codifies  its  0MB  control 
numbers  for  information  collection  at  15 
CFR  part  902.  Part  902  collects  and 
displays  the  control  numbers  assigned 
to  information  collection  requirements 
of  NOAA  by  0MB  pursuant  to  the 
Paperwork  Reduction  Act  (PRA).  This 
final  rule  codifies  OMB  control  number 
0648-0307  for  §648.10. 

Under  NOAA  Administrative  Order 
205-11.  dated  December  17.  1990.  the 
Under  Secretary  for  Oceans  and 
Atmosphere  has  delegated  to  the 
Assistant  Administrator  for  Fisheries, 
NOAA,  the  authority  to  sign  material  for 
publication  in  the  Federal  Register. 

Classification 

The  Administrator,  Nordieast  Region, 
NMFS.  determined  that  Amendment  9 
is  necessary  for  the  conservation  and 
management  of  the  Northeast 
Multispecies  fishery  and  that  it  is 
consistent  with  the  Magnuson-Stevens 
Act  and  other  applicable  law,  except  for 
the  disapproved  provisions. 

This  final  rule  nas  been  determined  to 
be  significant  for  the  purposes  of  E.O. 
12866. 

Regulatory  Flexibility  Act 

NMFS  prepared  an  FRFA  as  part  of 
the  regulatory  impact  review,  which 
describes  the  impact  this  rule  would 
have  on  small  entities.  The  FRFA  is 
comprised  of  the  IRFA  and  its 
supplement  prepared  by  the  Coimcil, 
dated  December  14,  1998.  and 
supplement  prepared  by  NMFS,  dated 
January  27.  1999,  public  comments  and 
responses  that  are  included  in  this 
document,  the  analysis  of  impacts  and 
alternatives  in  Amendment  9.  and  the 
summary  that  is  included  here. 

The  Council,  in  its  IRFA,  had 
determined  that  this  action  would  not 
have  a  significant  impact  on  a 
substantial  niunber  of  small  entities. 
However,  NMFS  concluded  that  a 
determination  of  non-significance  could 
not  be  made  because  of  the  inability  to 
identify  the  number  of  vessels  that  may 
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be  impacted  by  measures  in  the 
proposed  rule,  namely  the  brush-sweep 
trawl  gear  prohibition,  the  1— fish 
halibut  possession  limit,  and  the  winter 
flounder  fish  size  increase.  In  its 
supplement  to  the  IRFA,  NMFS 
revisited  each  of  these  measures  and 
concluded  that  the  degree  of  economic 
impacts  on  small  entities  varied 
depending  on  whether  the  number  of 
vessels  impacted  includes  all  permitted 
vessels,  all  active  vessels,  or  just  those 
vessels  directly  impacted  by  a  measure. 
A  copy  of  the  FRFA  is  available  from 
NMFS  (see  ADDRESSES). 

The  following  section  discusses  (1) 
the  need  for,  and  objectives,  of  the  rule; 
(2)  public  comments  on  the  IRFA;  (3) 
the  number  of  small  entities  to  which 
the  rule  will  apply;  (4)  reporting  and 
recordkeeping  requirements;  (5)  reasons 
for  selecting  the  alternatives  adopted  in 
the  final  rule  and  rejecting  the 
alternatives;  and  (6)  the  measures  that 
minimize  the  economic  impact  of  this 
action. 

The  need  for.  and  objectives  of,  the 
rule  are  mainly  to  address  requirements 
of  the  Magnuson-Stevens  Act,  as 
amended  by  the  SFA  on  October  11, 
1996.  eliminate  overfishing,  and  rebuild 
many  of  the  groundfish  stocks.  Several 
comments  were  received  that  opposed 
regulations  that  caused  undue  harm  to 
the  Cape  Cod  small  boat  fleet.  Those 
comments,  and  the  agency's  response, 
are  summarized  in  the  preamble.  No 
changes  were  made  to  the  rule  as  a 
result. 

This  rule  prohibits  the  possession  of 
brush-sweep  trawl  gear  while  in  the 
possession  of  Northeast  multispecies 
and  fishing  for,  landing,  or  possessing 
Northeast  multispecies  harvested  with 
brush-sweep  trawl  gear,  unless  the 
vessel  has  not  been  issued  a 
multispecies  permit  and  fishes  for 
Northeast  multispecies  exclusively  in 
state  waters.  This  measure  was  selected 
in  order  to  allow  time  to  study  the  effect 
of  this  gear  on  habitat  and  to  protect  the 
integrity  of  the  DAS  system.  The 
Council  rejected  the  "no-action" 
alternative  (no  prohibition)  because 
continued  use  of  brush-sweep  trawl  gear 
may  significantly  increase  trawl 
efficiency  and  thereby  reduce  the 
benefits  of  the  FMP's  effort  reduction 
program.  The  potential  number  of 
vessels  that  would  be  impacted  by  the 
brush-sweep  trawl  gear  prohibition  is 
approximately  900  vessels,  based  on  the 
number  of  permit  holders,  according  to 
the  NMFS  Regional  Office  database,  that 
fish  for  multispecies  with  otter  trawl 
gear,  and  assuming  all  900  vessels  are 
currently  using  brush-sweep  gear. 

This  action  implements  a  1-fish  per 
vessel  halibut  possession  limit  with  a 


minimum  fish  size  of  36  inches  (91.4 
cm).  These  measures  were  selected  to 
promote  the  rebuilding  of  this 
overfished  resource.  Alternatives  to 
these  measures  that  were  considered  but 
rejected  were  status  quo  (no  action);  a 
1-fish  possession  limit  with  a  maximiun 
fish  size  of  48  inches  (137.1  cm);  a  1- 
fish  possession  limit  combined  with  a 
maximum  fish  size  of  48  inches  (137.1 
cm)  and  a  minimum  fish  size  of  36 
inches  (91.4  cm);  and  a  total  prohibition 
on  halibut  possession.  The  Coimcil 
rejected  the  status  quo  alternative 
because  of  the  need  to  reduce  directed 
fishing  mortality  on  this  overfished 
resource.  The  Council  rejected  the 
maximum  size  provisions  based  on 
concerns  that  the  associated  discard 
mortality  would  negate  the  intended 
conservation  benefits.  The  Council 
rejected  a  total  prohibition  as  that 
measure  would  not  provide  any 
substantive  conservation  benefits,  since 
mortality  would  still  occur  due  to 
incidental  catch. 

The  number  of  vessels  affected  by  the 
proposed  1-fish  halibut  possession  limit 
may  amount  to  1 ,050  vessels  based  on 
the  number  of  permitted  vessels  in  the 
multispecies  fishery.  This  number 
includes  active  limited  access 
multispecies  permit  holders  (1,000)   • 
combined  with  a  subset  of  one-half  the 
estimated  100  active  participants  in  the 
directed  halibut  fishery  that  do  not 
possess  a  Federal  fisheries  permit. 
Active  vessels  (those  that  reported 
landings  of  halibut  in  recent  years)  are 
estimated  to  be  only  those  vessels  that 
caught  at  least  one  halibut  (134  - 139 
vessels)  in  1996  or  1997. 

The  postponement  of  the  VMS 
requirement  (measure)  mitigates 
impacts  of  this  rule  on  small  entities 
because  they  do  not  have  to  invest  in 
VMS  equipment  at  this  time.  The 
measure  was  selected,  and  the  "no 
action"  alternative  (no  postponement  of 
VMS)  was  rejected,  because  of 
unresolved  uncertainties  regarding  the 
equity  among  permit  categories,  system 
efficiency,  and  costs.  Between  91  and 
110  vessels  that  fished  as  Individual 
DAS  vessels  in  1998  would  be  required 
to  have  an  operational  VMS  unit  under 
the  "no-action"  alternative  if  those 
vessels  remained  in  that  permit  category 
in  1999. 

This  rule  also  modifies  the  framework 
process  to  allow  the  Council  to  make 
reconunendations  on  adjustments  or 
additions  to  selected  management 
measures  and  OFDs.  Modification  of  the 
framework  process  will  not  have  any 
immediate  impact  on  small  entities. 
Specific  framework  actions  will  be 
evaluated,  including  their  economic 
impacts,  when  they  are  developed  and 


proposed  by  the  Council.  The  Council 
rejected  the  "no-action"  alternative  (no 
modification)  as  that  would  prevent  the 
Coimcil's  use  of  the  procedure  to 
reconunend  timely  adjustments  or 
additions  to  management  measures  and 
OFDs. 

NMFS  disapproved  the  proposed  fish 
size  increases  for  winter  flounder  as 
inconsistent  with  the  Magnuson-Stevens 
Act  and  other  applicable  law. 

This  rule  contains  information 
collection  requirements  subject  to  the 
Paperwork  Reduction  Act  (PRA).  The 
rule  restates  requirements  concerning 
the  installation  of  a  vessel  tracking 
system,  documentation  of  installation  of 
a  vessel  tracking  system,  declarations  of 
a  vessel  being  in  or  out  of  a  fishery,  and 
call-in  systems. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  PRA  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  control  number. 

The  requirement  for  installation  of 
vessel  tracking  systems  has  been 
approved  imder  OMB  control  number 
0648-0307,  with  an  estimated  response 
time  of  60  minutes.  The  other 
requirements  have  been  approved  imder 
OMB  control  number  0648-0202,  with 
an  estimated  response  time  of  2  minutes 
for  each  requirement. 

The  contents  of  this  rule  also  affect 
two  other  information  collection 
requirements.  The  requirement  that  a 
vessel  must  have  a  NE  multispecies 
permit  in  order  to  land  or  possess  one 
halibut  will  subject  additional  persons 
to  the  existing  permit  requirement 
approved  under  OMB  number  0648- 
0202.  Those  persons  who  are  newly 
subject  to  the  permit  requirement  will 
also  automatically  be  subject  to  the 
requirement  that  permit  holders  submit 
VTRs,  a  requirement  which  has  been 
approved  under  OMB  niunber  0648- 
0212.  This  request  for  the  expanded 
coverage  of  these  requirements  has  been 
approved  by  OMB.  The  estimated 
response  time  for  these  requirements  is 
35  minutes  for  the  permit  and  5  minutes 
per  day  for  the  logbook  entries  beyond 
those  made  in  vessel  logbooks  as  part  of 
normal  fishing  operations  and  includes 
the  time  needed  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  these  burden 
estimates  or  any  other  aspect  of  the  data 
requirements,  including  suggestions  for 
reducing  the  burden,  to  NMFS  (see 
ADDRESSES)  and  to  the  Office  of 
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Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  (ATTN:  NOAA 
Desk  Officer). 

List  of  Subjects 

15  CFR  Part  902 

Reporting  and  recordkeeping 
requirements. 

50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  October  7. 1999. 
Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble,  15  CFR  part  902,  chapter  IX, 
and  50  CFR  part  648,  chapter  VI,  are 
amended  as  follows: 

15  CFR  Chapter  IX 

PART  902-NOAA  INFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT; 
0MB  CONTROL  NUMBERS 

1.  The  authority  citation  for  part  902 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  3501  ef  seq. 

2.  In  §  902.1,  the  table  in  paragraph  (b) 
is  amended  by  revising  under  50  CFR 
the  following  entry  in  niunerical  order: 

§  902.1    0MB  control  numbers  assigned 
pursuant  to  ttte  Paperwork  Reduction  Act. 

***** 

(b)  *  *  * 


CFR  part  or  section 

where  the  information 

collection  requirement 

is  located 


Current  0MB  control 

number  (all  numbers 

begin  with  0648-) 


50  CFR 


648.10 


-0202  and  -0307 


SO  CFR  Chapter  Vi 

PART  648— nSHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §648.2,  the  definition  for 
"Brush-sweep  trawl  gear"  is  added,  and 
the  definitions  for  "Nonregulated 
multispecies"  and  "Northeast  (NE) 


multispecies  or  multispecies"  are 
revised  to  read  as  follows: 

f  648.2    Definitions. 

***** 

Brush-sweep  tmwl  gear  means  trawl 
gear  consisting  of  alternating  roller  discs 
and  bristle  brushes  that  are  stnmg  along 
cables,  chains,  or  footropes,  and  aligned 
together  to  form  the  sweep  of  the  trawl 
net,  designed  to  allow  the  trawl  sweep 
to  maintain  contact  with  the  ocean  floor, 
or  any  modification  to  trawl  gear  that  is 
substantially  similar  in  design  or  effect. 
***** 

Nonregulated  multispecies  means  the 
subset  of  Northeast  multispecies  that 
includes  silver  hake,  red  hake,  ocean 
pout,  and  Atlantic  halibut. 

Northeast  (NE)  multispecies  or 
multispecies  means  the  following 
species: 

American  plaice — Hippoglossoides 
platessoides. 

Atlantic  cod — Gadus  morhua. 
Atlantic  halibut — Hippoglossus 
hippoglossus. 

Haddock — Melanogrammus  aeglefinus. 
Ocean  pout — Macrozoarces  americanus. 
Pollock — Pollachius  virens. 
Redfish — SelKistes  fasciatus. 
Red  hake — Urophycis  chuss. 
Silver  hake  (whiting) — Merluccius  bilinearis. 
White  hake — Urophycis  tenuis. 
Windowpane  flounder — Scophthalmus 
aquosus. 

Winter  flounder — Pleuronectes  americanus. 
Witch  flounder — Glyptocephalus 
cynoglossus. 

Yellowtail  flounder — Pleuronectes 
fenvgineus. 
***** 

3.  In  §  648.4,  paragraph  (c)(2)(iii)(A)  is 
revised  to  read  as  follows: 

§648.4    Vessel  and  Individual  commercial 
permits. 

***** 

(c)  *  *  * 

(2)*  *  * 

(iii)*  *  * 

(A)  An  application  for  a  limited 
access  multispecies  permit  must  also 
contain  the  following  inforination:  For 
vessels  fishing  for  NE  multispecies  with 
gillnet  gear,  with  the  exception  of 
vessels  fishing  under  the  Small  Vessel 
permit  category,  an  annual  declaration 
as  either  a  Day  or  Trip  gillnet  vessel 
designation  as  described  in  §  648.82(k). 
A  vessel  owner  electing  a  Day  gillnet 
designation  must  indicate  the  number  of 
gillnet  tags  that  he/she  is  requesting  and 
must  include  a  check  for  the  cost  of  the 
tags.  A  permit  holder  letter  will  be  sent 
to  the  owner  of  each  eligible  gillnet 
vessel  informing  him/her  of  die  costs 
associated  with  this  tagging  requirement 
and  directions  for  obtaining  tags.  Once 
a  vessel  owner  has  elected  this 
designation,  he/she  may  not  change  the 


designation  or  fish  imder  the  other 
g'Unet  category  for  the  remainder  of  the 
fishing  year.  Incomplete  applications,  as 
described  in  paragraph  (e)  of  this 
section,  will  be  considered  incomplete  . 
for  the  purpose  of  obtaining 
authorization  to  fish  in  the  NE 
multispecies  gillnet  fishery  and  will  be 
processed  widiout  a  gillnet 
authorization. 
***** 

4.  In  §  648.10,  paragraphs  (b)  Snd  (d) 
are  revised  to  read  as  follows: 

§648.10    DAS  notification  requirements. 

***** 

(b)  VMS  Notification.  (1)  A  scallop 
vessel  issued  a  full-time  or  part-time 
limited  access  scallop  permit,  or  issued 
an  occasional  limited  access  permit 
when  fishing  imder  the  Georges'  Bank 
Sea  Scallop  Exemption  Program 
specified  under  §  648.58,  or  a  scallop 
vessel  fishing  under  the  small  dredge 
program  specified  in  §  648.51(e),  or  a 
vessel  issued  a  limited  access 
multispecies,  monkfish,  occasional 
scallop,  or  combination  permit  whose 
owner  elects  to  provide  the  notifications 
required  by  this  paragraph  (b)  using  the 
VMS  specified  in  paragraph  (b)  of  this 
section,  unless  otherwise  authorized  or 
required  by  the  Regional  Administrator 
under  paragraph  (d)  of  this  section, 
must  have  installed  on  board  an 
operational  VMS  unit  that  meets  the 
minimum  performance  criteria  specified 
in  §  648.9(b)  or  as  modified  in 
§  648.9(a).  The  owner  of  such  a  vessel 
must  provide  documentation  to  the 
Regional  Administrator  at  the  time  of 
application  for  a  limited  access  permit 
that  the  vessel  has  an  operational  VMS 
unit  installed  on  board  that  meets  those 
criteria.  If  a  vessel  has  already  been 
issued  a  limited  access  permit  without 
the  owner  providing  such 
documentation,  the  Regional 
Administrator  shall  allow  at  least  30 
days  for  the  vessel  to  install  an 
operational  VMS  unit  that  meets  the 
criteria  and  for  the  owner  to  provide 
documentation  of  such  installation  to 
the  Regional  Administrator.  A  vessel 
that  is  required  to,  or  whose  owner  has 
elected  to,  use  a  VMS  unit  is  subject  to 
the  following  requirements  and 
presumptions: 

(i)  A  vessel  that  have  crossed  the  VMS 
Demarcation  Line  specified  under 
paragraph  (a)  of  this  section  is  deemed 
to  be  fishing  under  the  DAS  program, 
unless  the  vessel's  owner  or  authorized 
representative  declares  the  vessel  out  of 
the  scallop  or  NE  multispecies,  or 
monkfish  fishery,  as  applicable,  for  a 
specific  time  period  by  notifying  the 
Regional  Administrator  through  the 
VMS  prior  to  the  vessel  leaving  port. 
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(ii}  A  part-time  scallop  vessel  may  not 
fish  in  the  DAS  allocation  program 
unless  it  declares  into  the  scallop 
fishery  for  a  specific  time  period  by 
notifying  the  Regional  Administrator 
through  the  VMS. 

(iii)  Notification  that  the  vessel  is  not 
under  the  DAS  program  must  be 
received  prior  to  the  vessel  leaving  port. 
A  vessel  may  not  change  its  status  after 
the  vessel  leaves  port  or  before  it  returns 
to  port  on  any  fishing  trip. 

Uv)  DAS  for  a  vessel  that  is  under  the 
VMS  notification  requirements  of  this 

J>aragraph  (b)  begin  with  the  first  hourly 
ocation  signal  received  showing  that 
the  vessel  crossed  the  VMS  Demarcation 
Lane  leaving  port.  DAS  end  with  the 
first  hourly  location  signal  received 
shoMring  that  the  vessel  crossed  the 
VMS  Demarcation  Line  upon  its  return 
to  port. 

(v)  If  the  VMS  is  not  available  or  not 
functional,  and  if  authorized  by  the 
Regional  Administrator,  a  vessel  owner 
must  provide  the  notifications  required 
by  paragraphs  (b)(l)(i).  (ii).  and  (iii)  of 
this  section  by  using  the  call-in 
notification  system  described  under 
paragraph  (c)  of  this  section,  instead  of 
using  the  VMS  specified  in  paragraph 
(b)  of  this  section. 

(2)(i)  A  vessel  issued  a  limited  access 
multispecies,  monkfish,  occasional 
scallop,  or  combination  permit  must  use 
the  call-in  notification  system  specified 
in  paragraph  (c)  of  this  section,  unless 
the  owner  of  such  vessel  has  elected 
under  paragraph  (b)(2)(iii)  of  this 
section  to  provide  the  notifications 
required  by  paragraph  (b)  of  this  section. 

Ui)  Upon  recommendation  by  the 
Council,  the  Regional  Administrator 
may  require,  by  notification  through  a 
letter  to  affected  permit  holders, 
notification  in  the  Federal  Register,  or 
other  appropriate  means,  that  a 
multispecies  vessel  issued  an  hidividual 
DAS  or  Combination  Vessel  permit 
install  on  board  an  operational  VMS 
unit  that  meets  the  minimum 
performance  criteria  specified  in 
§  648.9(b)  or  as  modified  in  §  648.9(a). 
An  owner  of  such  a  vessel  must  provide 
dociutientation  to  the  Regional 
Administrator  that  the  vessel  has 
installed  on  board  an  operational  VMS 
unit  that  meets  those  criteria.  If  a  vessel 
has  already  been  issued  a  permit 
without  the  owner  providing  such 
doomientation,  the  Regional 
Administrator  shall  allow  at  least  30 
days  for  the  vessel  to  install  an 
operational  VMS  unit  that  meets  the 
criteria  and  for  the  owner  to  provide 
documentation  of  such  installation  to 
the  Regional  Administrator.  A  vessel 
that  is  required  to  use  a  VMS  shall  be 
subject  to  the  requirements  and 


presumptions  described  under 
paragraphs  (b)(l)(i)  through  (b)(l)(v)  of 
this  section. 

(iii)  A  vessel  issued  a  limited  access 
multispecies,  monkfish,  occasional 
scallop,  or  combination  permit  may  be 
authorized  by  the  Regional 
Administrator  to  provide  the 
notifications  required  by  paragraph  (b) 
of  this  section  using  the  VMS  specified 
in  paragraph  (b)  of  this  section.  The 
owner  of  such  vessel  becomes 
authorized  by  providing  documentation 
to  the  Regional  Administrator  at  the 
time  of  application  for  an  individual  or 
combination  vessel  limited  access 
multispecies  permit  that  the  vessel  has 
installed  on  board  an  operational  VMS 
unit  that  meets  the  minimum 
performance  criteria  specified  in 
§  648.9(b)  or  as  modified  in  §  648.9(a). 
Vessels  that  are  authorized  to  use  the 
VMS  in  lieu  of  the  caU-in  requirement 
for  DAS  notification  shall  be  subject  to 
the  requirements  and  presumptions 
described  under  paragraphs  (b)(l)(i) 
through  (b)(l)(v)  of  this  section.  Those 
who  elect  to  use  the  VMS  do  not  need 
to  call  in  DAS  as  specified  in  paragraph 
(c)  of  this  section.  Vessels  that  do  call 
in  are  exempt  from  the  prohibition 
specified  in  §  648.14(c)(2). 
*         »        *        *        » 

(d)  Temporary  authorization  for  use 
of  the  call-in  system.  The  Regional 
Administrator  may  authorize  or  require, 
on  a  temporary  basis,  the  use  of  the  call- 
in  system  of  notification  specified  in 
paragraph  (c)  of  this  section,  instead  of 
use  of  the  VMS.  If  use  of  the  call-in 
system  is  authorized  or  required,  the 
Regional  Administrator  shall  notify 
affected  permit  holders  through  a  letter, 
notification  in  the  Federal  Register,  or 
other  appropriate  means.  A  multispecies 
vessel  issued  an  Individual  DAS  or 
Combination  Vessel  (regarding  the 
multispecies  fishery)  permit  are 
authorized  to  use  the  call-in  system  of 
notification  specified  in  paragraph  (c)  of 
this  section,  unless  otherwise  notified  as 
specified  in  paragraph  (b)(2)  of  this 
section. 
***** 

5.  In  §648.14,  paragraphs  (a)(117), 
(a)(118)  and  (c)(31)  are  added,  and 
paragraphs  (b),  (c)(1),  (c)(2)  inti-oductory 
text,  (d)(1),  (e)  and  (g)(2)  are  revised  to 
read  as  follows: 

§648.14    Prohibitions. 

(a)*  *  * 

(117)  Fish  for,  land,  or  possess  NE 
multispecies  harvested  with  brush- 
sweep  trawl  gear  \inless  the  vessel  has 
not  been  issued  a  multispecies  permit 
and  fishes  for  NE  multispecies 
exclusively  in  state  waters. 


(118)  Possess  brush-sweep  trawl  gear 
while  in  possession  of  NE  multispecies, 
unless  the  vessel  has  not  been  issued  a 
multispecies  permit  and  fishes  for  NE 
multispecies  exclusively  in  state  waters. 

(b)  In  addition  to  the  general 
prohibitions  specified  in  §  600.725  of 
this  chapter  and  in  paragraph  (a)  of  this 
section,  it  is  unlawful  for  any  person 
owning  or  operating  a  vessel  holding  a 
multispecies  permit,  issued  an 
operator's  permit,  or  issued  a  letter 
under  §  648.4(a)(l)(i)(H)(3),  to  land,  or 
possess  on  board  a  vessel,  more  than  the 
possession  or  landing  limits  specified  in 
§  648.86(a),(b)  and  (c),  or  to  violate  any 
of  the  other  provisions  of  §  648.86, 
unless  otherwise  specified  in  §  648.17. 

(c)*  *  * 

(1)  Fish  for,  possess  at  any  time 
during  a  trip,  or  land  per  trip  more  than 
the  possession  limit  of  NE  multispecies 
specified  in  §  648.86(d)  after  using  up 
the  vessel's  annual  DAS  allocation  or 
when  not  participating  in  the  DAS 
program  pxirsuant  to  §  648.82,  unless 
otherwise  exempted  under 

§  648.82(b)(3)  or  §  648.89. 

(2)  For  purposes  of  DAS  notification, 
if  required  or  electing  to  have  a  VMS 
unit  under  §648.10: 
***** 

(31)  Possess  or  land  per  trip  more 
than  the  possession  or  landing  limit 
specified  under  §  648.86(c)  if  the  vessel 
has  been  issued  a  multispecies  permit. 

(d)*  •  * 

(1)  Possess,  at  any  time  diuing  a  trip, 
or  land  per  trip,  more  than  the 
possession  limit  of  NE  multispecies 
specified  in  §  648.88(a),  unless  the 
vessel  is  a  charter  or  party  vessel  fishing 
under  the  charter/party  restrictions 
specified  in  §  648.89. 
***** 

(e)  In  addition  to  the  general 
prohibitions  specified  in  §  600.725  of 
this  chapter  and  in  paragraphs  (a) 
through  (d)  of  this  section,  it  is  unlawful 
for  any  person  owning  or  operating  a 
vessel  issued  a  scallop  multispecies 
possession  limit  permit  to  possess  or 
land  more  than  the  possession  limit  of 
NE  multispecies  specified  in  §  648.88(c), 
or  to  possess  or  land  regulated  species 
when  not  fishing  imder  a  scallop  DAS, 
unless  otherwise  specified  in  §648.17. 
***** 

(g)  *  *  ' 

(2)  Possess  cod,  haddock,  and  Atlantic 
halibut  in  excess  of  the  possession 
limits  specified  in  §  648.89(c). 
***** 

6.  In  §  648.80,  paragraph  (g)(4)  is 
added  to  read  as  follows: 
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§  648.80    Muttispecies  regulated  mesh 
areas  and  restrictions  on  gear  and  methods 
^of  fishing. 

***** 

(g)*  *  * 

(4)  Brush-sweep  trawl  prohibition.  No 
vessel  may  fish  for,  possess,  or  land  NE 
multispecies  while  fishing  with,  or 
while  in  possession  of,  brush-sweep 
trawl  gear. 
***** 

7.  In  §648.83,  paragraph  {a)(l)  is 
revised  to  read  as  follows: 

§  648.83    Multispecies  minimum  fish  sizes. 

(a)  *  *  *  (1)  Minimum  fish  sizes  for 
recreational  vessels  and  charter/party 
vessels  that  are  not  fishing  under  a  NE 
multispecies  DAS  are  specified  in 
§  648.89.  Except  as  provided  in  §  648.17, 
all  other  vessels  are  subject  to  the 
following  minimum  fish  sizes, 
determined  by  total  length  (T.L.): 

Minimum  Fish  Sizes  (T.L.) 


Species 

Size  (Inches) 

Cod 

19  (48.3  cm) 

Haddock 

19  (48.3  cm) 

Pollock 

19  (48.3  cm) 

Witch  flounder  (gray 

sole) 

14  (35.6  cm) 

Yellowtail  flounder 

13  (33.0  cm) 

American  plak:e  (dab) 

14  (35.6  cm) 

Atlantic  halibut 

36  (91 .4  cm) 

Winter  flounder 

(blackback) 

12  (30.5  cm) 

Redfish 

9  (22.9  cm) 

8.  In  §  648.86,  paragraph  (c)  is  revised 
and  paragraph  (e)  is  added  to  read  as 
follows: 

§648.86    Muttispecies  possession 
restrictions. 

***** 

(c)  Atlantic  halibut.  A  vessel  issued  a 
NE  multispecies  permit  under 
§  648.4(a)(1)  may  land  or  possess  on 
board  no  more  than  one  Atlantic  halibut 
per  trip,  provided  the  vessel  complies 
with  other  applicable  provisions  of  this 
part. 
***** 

(e)  Other  possession  restrictions. 
Vessels  are  subject  to  any  other 
applicable  possession  limit  restrictions 
of  this  part. 

9.  In  §  648.88,  paragraphs  (a)(1),  (b), 
(c),  and  (d)  are  revised  to  read  as 
follows: 

§  648.88    Multispecies  open  access  permit 
restrictions. 

(a)  *  *  * 

(1)  The  vessel  may  possess  and  land 
up  to  300  lb  (136.1  kg)  of  cod,  haddock, 
and  yellowtail  floimder,  combined,  one 
Atlantic  halibut,  and  unlimited  amounts 


of  the  other  NE  multispecies,  per  trip, 
provided  that  it  does  not  use  or  possess 
on  board  gear  other  than  rod  and  reel  or 
handlines  while  in  possession  of, 
fishing  for,  or  landing  NE  multispecies, 
and  provided  it  has  at  least  one  standard 
tote  on  board. 
***** 

(b)  Charter/party  permit.  A  vessel  that 
has  been  issued  a  valid  open  access 
multispecies  charter/par^  permit  is 
subject  to  the  additional  restrictions  on 
gear,  recreational  minimum  fish  sizes, 
possession  limits,  and  prohibitions  on 
sale  specified  in  §  648.89,  and  any  other 
applicable  provisions  of  this  part. 

(c)  Scallop  multispecies  possession 
limit  permit.  A  vessel  that  has  been 
issued  a  valid  open  access  scallop 
multispecies  possession  limit  permit 
may  possess  and  land  up  to  300  lb 
(136.1  kg)  of  regulated  species  when 
fishing  imder  a  scallop  DAS  allocated 
under  §648.53,  provided  the  vessel  does 
not  fish  for,  possess,  or  land  haddock 
from  January  1  through  June  30  as 
specified  under  §  648.86(a)(2)(i),  and 
provided  the  vessel  has  at  least  one 
standard  tote  on  board. 

(d)  Non-regulated  multispecies 
permit.  A  vessel  issued  a  valid  open 
access  nonregulated  multispecies  permit 
may  possess  and  land  one  Atlantic 
halibut  and  unlimited  amounts  of  the 
other  noruBgulated  multispecies.  The 
vessel  is  subject  to  restrictions  on  gear, 
area,  and  time  of  fishing  specified  in 

§  648.80  and  any  other  applicable 
provisions  of  this  part. 

10.  In  §  648.89,  paragraphs  (b)(1)  and 
(c)  are  revised  to  read  as  follows: 

§  648.89    Recreational  and  charter/party 
restrictions. 

***** 

(b)*  *  * 

(1)  Minimum  fish  sizes.  Persons 
aboard  charter  or  party  vessels 
permitted  imder  this  part  and  not 
fishing  under  the  DAS  program,  and 
recreational  fishing  vessels  in  the  EEZ, 
may  not  retain  fish  smaller  than  the 
minimum  fish  sizes,  measured  in  total 
length  (T.l..)  as  follows: 


Species 

Size  (Inches) 

Cod 

21  (53.3  cm) 

Haddock 

21  (53.3  cm) 

Pollock 

19  (48.3  cm) 

Witch  flounder  (gray 

sole) 

14  (35.6  cm) 

Yellowtail  flounder 

13  (33.0  cm) 

Atlantic  halibut 

36  (91 .4  cm) 

American  platoe  (dab) 

14  (35.6  cm) 

Winter  flounder 

(blackback) 

12  (30.5  cm) 

Redfish 

9  (22.9  cm) 

(c)  Possession  restrictions — (1)  Cod 
and  haddock.  Each  person  on  a 
recreational  vessel  may  possess  no  more 
than  10  cod  and/or  haddock,  combined, 
in,  or  harvested  from,  the  EEZ. 

(i)  For  purposes  of  counting  fish, 
fillets  will  be  converted  to  whole  fish  at 
the  place  of  landing  by  dividing  fillet 
number  by  two.  If  fish  are  filleted  into 
a  single  (butterfly)  fillet,  such  fillet  shall 
be  deemed  to  be  from  one  whole  fish. 

(ii)  Cod  and  haddock  harvested  by 
recreational  vessels  with  more  than  one 
person  aboard  may  be  pooled  in  one  or 
more  containers.  Compliance  with  the 
possession  limit  will  be  determined  by 
dividing  the  number  of  fish  on  board  by 
the  number  of  persons  on  board.  If  there 
is  a  violation  of  the  possession  limit  on 
board  a  vessel  carrying  more  than  one 
person,  the  violation  shall  be  deemed  to 
have  been  committed  by  the  owmer  and 
operator. 

(iii)  Cod  and  haddock  must  be  stored 
so  as  to  be  readily  available  for 
inspection. 

(2)  Atlantic  halibut.  Charter  and  party 
vessels  permitted  imder  this  part,  and 
recreational  fishing  vessels  fishing  in 
the  EEZ,  may  not  possess,  on  board, 
more  than  one  Atlantic  halibut. 
***** 

11.  In  §  648.90,  paragraphs  (b) 
introductory  text  and  fb){l)  are  revised 
to  read  as  follows: 

§648.90    Multispecies  framework 
specifications. 

***** 

(b)  Within  season  management  action. 
The  Council  may,  at  any  time,  initiate 
action  to  add  or  adjust  management 
measures  if  it  finds  that  action  is  . 
necessary  to  meet  or  be  consistent  with 
the  goals  and  objectives  of  the  Northeast 
Multispecies  FMP,  to  address  gear 
conflicts,  or  to  facilitate  the 
development  of  aquaculture  projects  in 
the  EEZ.  This  procedure  may  also  be 
used  to  modify  FMP  overfishing 
definitions  and  fishing  mortality  targets 
which  form  the  basis  for  selecting 
specific  management  measures. 

(1)  Adjustment  process.  The  Coimcil 
shall  develop  and  analyze  appropriate 
management  actions  over  the  span  of  at 
least  two  Council  meetings.  The  Council 
shall  provide  the  public  with  advance 
notice  of  the  availability  of  both  the 
proposals  and  the  analyses  and  an 
opportimity  to  comment  on  them  prior 
to,  and  at,  Uie  second  Council  meeting. 
The  Coimcil 's  reconunendation  on 
adjustments  or  additions  to  management 
measures,  other  than  to  address  gear 
conflicts,  must  come  from  one  or  more 
of  the  following  categories:  DAS 
changes,  effort  monitoring,  data 
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reporting,  possession  limits,  gear 
restrictions,  closed  areas,  permitting 
restrictions,  crew  limits,  minimiun  fish 
sizes,  onboard  observers,  minimum 
hook  size  and  hook  style,  the  use  of 
crucifiers  in  the  hook-gear  fishery,  fleet 
sector  shares,  recreational  fishing 
measures,  area  closures  and  other 
appropriate  measures  to  mitigate  marine 
mammal  entanglements  and 
interactions,  and  any  other  management 
measures  currently  included  in  the 
FMP.  The  Council's  recommendation  on 
adjustments  or  additions  to  management 
measures  for  the  purposes  of  facilitating 
aquaculture  projects  must  come  from 
one  or  more  of  the  following  categories: 
Minimum  fish  sizes,  gear  restrictions, 
minimum  mesh  sizes,  possession  limits, 
tagging  requirements,  monitoring 
requirements,  reporting  requirements, 
permit  restrictions,  area  closures, 
establishment  of  special  management 
areas  or  zones,  and  any  other 
management  measures  currently 
included  in  the  FMP. 
*        •        »        *        * 

(FR  Doc.  99-26839  Filed  10-14-99;  8:45  am] 

BtLUNG  CODE  3S10-22-F 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  200 

Introduction  to  FHA  Programs 

CFR  Correction 

In  Title  24  of  the  Code  of  Federal 
Regulations,  parts  200  to  499,  revised  as 
of  Apr.  1, 1999,  on  page  72.  §  200.1301 
should  precede  §  200.1302.  Section 
200.1301  was  published  in  the  Federal 
Register  at  60  FR  47262,  Sept.  11, 1995, 
but  never  correctly  incorporated  into  the 
CFR.  Section  200.1301  reads  as  follows: 

f  200.1 301    Expiring  Programs— Savings 
CIsuss. 

No  new  loan  assistance,  additional 
participation,  or  new  loans  are  being 
insured  under  the  programs  listed 
below.  Any  existing  loan  assistance, 
ongoing  participation,  or  insured  loans 
under  these  programs  will  continue  to 
be  governed  by  the  regulations  in  effect 
as  they  existed  immediately  before 
October  11. 1995: 

Part  205  Mortgage  Insurance  for  Land 

Development  [Title  X] 
Part  209  Individual  Homes;  War  Housing 

Mortgage  Insurance  [Sec.  603] 
Part  224  Armed  Services  Housing  — Military 

Personnel  [Sec.  803] 
Part  225  Military  Housing  Insurance  (Sec. 

803] 
Part  226  Armed  Services  Housing  — Civilian 

Employees  [Sec.  809] 


Part  227  Armed  Services  Housing — Impacted 

Areas  [Sec.  810] 
Part  228  Individual  Residences;  National 

Defense  Housing  Mortgage  Insurance  [Sec. 

903) 
Part  240  Mortgage  Insurance  on  Loans  for  Fee 

Title  Purchase 
Part  277  Loans  for  Housing  for  the  Elderly  or 

Handicapped 
Part  278  Mandatory  Meals  Program  in 

Multifamily  Rental  or  Cooperative  Projects 

for  the  Elderly  or  Handicapped 

(FR  Doc.  99-55536  Filed  10-14-99;  8:45  am] 

BILLMO  CODE  1S06-01-O 


PENSION  BENEFTT  GUARANTY 
CORPORATION 

29  CFR  Part  4044 

Allocation  of  Asaats  hi  Singla- 
Employer  Plans;  Interest  Asaumptiona 
for  Valuing  Banafita 

agency:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 

summary:  The  Pension  Benefit  Guaranty 
Corporation's  regulation  on  Allocation 
of  Assets  in  Single-Employer  Plans 
prescribes  interest  assumptions  for 
valuing  benefits  under  terminating 
single-employer  plans.  This  final  rule 
amends  the  regulation  to  adopt  interest 
assimiptions  for  plans  with  valuation 
dates  in  November  1999.  Interest 
assumptions  are  also  published  on  the 
PBGC's  web  site  (http://www.pbgc.gov). 
EFFECTIVE  DATE:  November  1, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200,K  Street.  NW.,  Washington,  DC 
20005,  202-326-4024.  (ForTTY/TDD 
users,  caU  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
coimected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION:  The 
PBGC's  regulation  on  Allocation  of 
Assets  in  Single-Employer  Plans  (29 
CFR  part  4044)  prescribes  actuarial 
assumptions  for  valuing  plan  benefits  of 
terminating  single-employer  plans 
covered  by  title  IV  of  the  Employee 
Retirement  Income  Sectuity  Act  of  1974. 

Among  the  actuarial  assumptions 
prescribed  in  part  4044  are  interest 
assumptions.  These  interest 
assumptions  are  intended  to  reflect 
current  conditions  in  the  financial  and 
annuity  markets. 

Two  sets  of  interest  asstunptions  are 
prescribed,  one  set  for  the  valuation  of 
benefits  to  be  paid  as  annuities  and  one 
set  for  the  valuation  of  benefits  to  be^ 
paid  as  lump  sums.  This  amendment- 


adds  to  appendix  B  to  part  4044  the 
annuity  and  liunp  sum  interest 
assiunptions  for  valuing  benefits  in 
plans  with  valuation  dates  during 
November  1999. 

For  annuity  benefits,  the  interest 
assumptions  will  be  6.30  percent  for  the 
first  20  years  following  the  valuation 
date  and  5.25  percent  thereafter.  The 
annuity  interest  assximptions  are 
unchanged  £rom  those  in  effect  for 
October  1999.  For  benefits  to  be  paid  as  - 
lump  sums,  the  interest  assiunptions  to 
be  used  by  the  PBGC  will  be  5.00 
percent  for  the  period  during  which  a 
benefit  is  in  pay  status,  4.25  percent 
during  the  seven-year  period  directly 
preceding  the  benefit's  placement  in  pay 
status,  and  4.00  percent  during  any 
other  years  preceding  the  benefit's 
placement  in  pay  status.  The  lump  stun 
interest  assumptions  are  unchanged 
from  those  in  effect  for  October  1999. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  assumptions  promptly  so  that 
the  assumptions  can  reflect,  as 
accurately  as  possible,  current  market 
conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  plans  with  valuation  dates 
during  November  1999,  the  PBGC  finds 
that  good  cause  exists  for  making  the 
assumptions  set  forth  in  this 
amen(£ment  effective  less  than  30  days 
after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subiects  in  29  CFR  Part  4044 

Pension  insiirance,  Pensions. 
In  consideration  of  the  foregoing.  29 
CFR  part  4044  is  amended  as  follows: 

PART  4044— ALLOCATION  OF 
ASSETS  IN  SINGLE-EMPLOYER 
PLANS 

1.  The  authority  citation  for  part  4044 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1301(a).  1302(b)(3), 
1341.  1344, 1362. 

2.  In  appendix  B,  a  new  entry  is 
added  to  Table  I,  and  Rate  Set  73  is 
added  to  Table  II,  as  set  forth  below. 
The  introductory  text  of  each  table  is 
republished  for  the  convenience  of  the 
reader  and  remains  imchanged. 
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Appendix  B  to  Part  4044 — Interest  Rates  Used  To  Value  Annuities  and  Lump  Sums 

Table  I.— Annuity  Valuations 

[This  table  sets  forth,  for  each  indicated  calendar  month,  the  interest  rates  (denoted  by  ii,  i^ and  referred  to  generally  as  i,)  assumed  to 

be  in  effect  between  specified  anniversaries  of  a  valuation  date  that  occurs  within  that  calendar  month;  those  anniversaries  are  specified  in 
the  columns  adjacent  to  the  rates.  The  last  listed  rate  is  assumed  to  be  in  effect  after  the  last  listed  anniversary  date.] 


For  valuation  dates  occurring  in  the  montfi — 


The  values  of  i,  are: 


forf  = 


forf  = 


for/  = 


November  1999 


.0630 


1-20 


.0525 


>20    N/A 


N/A 


Table  II.— Lui\^p  Sum  Valuations 

[In  usirig  this  table:  (1)  For  benefits  for  which  the  participant  or  beneficiary  is  entitled  to  be  in  pay  status  on  the  valuation  date,  the  immediate  an- 
nuity rate  shall  apply;  (2)  For  benefits  for  which  the  defenal  period  is  y  years  (where  y  is  an  integer  and  0  <y  <  n,).  interest  rate  i|  shall 
apply  from  the  valuation  date  for  a  period  of  y  years,  and  thereafter  the  immediate  annuity  rate  shall  apply;  (3)  For  benefits  tor  which  the  de- 
fenal  period  is  y  years  (where  y  is  an  integer  and  Di  <  y  <  Oi  +  n:),  interest  rate  h  shall  apply  from  the  valuation  date  for  a  period  of  y-n, 
years,  interest  rate  ii  shall  apply  for  the  following  ni  years,  and  thereafter  the  immediate  annuity  rate  shall  apply;  (4)  For  benefits  for  which 
the  deferral  period  is  y  years  (where  y  is  an  integer  and  y  >  rji  +  n^).  interest  rate  h  shall  apply  from  the  valuation  date  for  a  period  of 
y-rti  -n2  years,  interest  rate  i;  shall  apply  for  the  following  n;  years,  interest  rate  ii  shall  apply  for  the  following  nj  years,  and  thereafter  the 
immediate  annuity  rate  shall  apply.] 


For  plans  with  a  valuation 
date 

Immediate 

annuity  rate 

(percent) 

Deferred  annuities  (percent) 

Rate  set 

/i 

h                       h                       rit 

On  or  after            Before 

fh 

• 

73 

• 

11-1-99             12-1-99 

* 

5.00 

• 

4.25 

•                                                               * 

4.00                    4.00                       7 

• 

8 

Issued  in  Washington,  1X2,  on  this  8th  day  of  October  1999. 
David  M.  Strauss, 

Executive  Director,  Pension  Benefit  Guaranty  Corporation. 
[FR  Doc.  99-26958  Filed  10-14-99;  8:45  am] 
BILLING  CODE  770S-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

[CGD05-9»-016] 

RIN2115-AE46 

Special  Local  Regulations  for  Marine 
Events;  Night  in  Venice,  Great  Egg 
Hart)or,  City  of  Ocean  City,  NJ 

AGENCY:  Coast  Guard,  DOT. 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  amending 
permanent  special  local  regulations 
established  for  the  Night  in  Venice,  a 
marine  event  held  annually  in  Great  Egg 
Harbor,  by  redefining  the  regulated  area. 
This  action  is  necessary  to  provide  a 
current  descriptiDn  of  Uie  event  area. 
This  action  is  intended  to  enhance  the 
safety  of  life  and  property  during  the 
event. 

DATES:  This  final  rule  is  effective 
November  15, 1999. 
ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  Commander 


(Aoax),  Fifth  Coast  Guard  District,  Room 

119,  431  Crawford  Street,  Portsmouth, 

Virginia  23704-5004  between  9:30  a.m. 

and  2  p.m.,  Monday  through  Friday, 

except  Federal  holidays.  The  telephone 

number  is  (757)  398-6204. 

FOR  FURTHER  INFORMATION  CONTACT:  S.L. 

Phillips,  Project  Manager,  Operations 

Division,  Auxiliary  Section,  at  (757) 

398-6204. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  May  10,  1999,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (NPRM)  entitled  "Special 
Local  Regulations  for  Marine  Events; 
Night  in  Venice,  Great  Egg  Harbor,  City 
of  Ocean  City,  New  Jersey"  in  the 
Federal  Register  (64  FR  24979).  The 
Coast  Guard  received  no  letters 
commenting  on  the  proposed 
rulemaking.  No  public  hearing  was 
requested,  and  none  was  held. 

Background  and  Purpose 

The  current  regulations  at  33  CFR 
100.504  establish  special  local 
regulations  for  the  Night  in  Venice,  a 
marine  event  held  annually  in  Great  Egg 


Harbor  Bay.  The  purpose  of  these 
regulations  is  to  control  vessel  traffic 
during  the  event  to  enhance  the  safety 
of  participants,  spectators,  and 
transiting  vessels.  The  regulated  area 
was  initially  described  in  the  current 
regulations  by  referencing  prominent 
aids  to  navigation  in  the  event  area. 
Since  the  initial  publication  of  the 
regulations  at  33  CFR  100.504.  the 
referenced  buoys  and  markers  have  been 
renamed  and/or  repositioned. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  final  rule  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  IDe  of  the 
regidatory  policies  and  procedures  of 
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EXDT  is  unnecessary.  This  final  rule 
merely  redefines  the  regulated  area  of  an 
existing  regulation  and  does  not  impose 
any  new  restrictions  on  vessel  traffic. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considered  whether  this  final  rule,  will 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
"Small  Entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

Because  this  final  rule  merely 
redefines  the  regulated  area  of  an 
existing  regulation  and  does  not  impose 
any  new  restrictions  on  vessel  traffic, 
the  Coast  Guard  expects  the  impact  of 
this  final  rule  to  be  minimal. 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b),  that  this  final 
rule  wiU  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities. 

Assistance  for  SmaU  Entities 

In  accordance  with  section  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121),  the  Coast  Guard  offered  to 
assist  small  entities  in  understanding 
the  rule  so  that  they  can  better  evaluate 
its  effects  on  them  and  participate  in  the 
rulemaking  process.  No  requests  for 
assistance  were  received. 

Collection  of  Information 

This  final  rule  does  not  provide  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this  final 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that,  under  figure  2-1, 
paragraph  (34)(h)  of  Commandant 
Instruction  M16475.1C,  this  final  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This 
special  local  regulation  will  have  no 
impact  on  the  enviroiunent. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 


For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  100  as  follows: 

PART  KKMAMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1233  through  1236;  49 
CFR  1.46  and  33  CFR  100.35. 

2.  Section  100.504  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§100.504    Night  In  Venice,  Great  Egg 
Harbor  Bay,  City  of  Ocean  City,  NJ. 

(a)  Regulated  area.  The  waters  of 
Great  Egg  Harbor  Bay  and  Beach 
Thorofare  from  Intracoastal  Waterway 
Light  275  (LLNR  36045)  northward 
along  the  entire  width  of  the  Intracoastal 
Waterway  to  the  9th  Street  Bridge, 
thence  northeastward  along  the  Ocean 
City  Waterfi-ont  to  the  Long  Port-Ocean 
City  Bridge,  thence  northward  along  the 
Long  Port-Ocean  City  Bridge  to  the 
northern  shore,  thence  westward  to 
Ships  Channel  Buoy  6  (LLNR  1350), 
thence  southward  to  Intracoastal 
Waterway  Light  252  (LLNR  35980), 
thence  southwestward  to  the  9th  Street 
Bridge. 
•        *        *        •        • 

Dated:  September,  9  1999. 
Thomas  E.  Bernard, 

Captain,  U.S.  Coast  Guard.  Acting 
Commander,  Fifth  CoastXiuard  District. 
[FR  Doc.  99-26943  Filed  10-14-99;  8:45  am) 
BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

[CGDOa-99-060] 

niN2115-AE46 

Special  Local  Regulations:  Stone 
Mountain  Productions;  Tennessee 
River  Mile  463.5-464.5;  Chattanooga, 
TN 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  Final  Rule 

SUMMARY:  Special  local  regulations  are 
being  adopted  for  the  Stone  Mountain 
Productions.  This  event  will  be  held 
from  9:00  p.m.  until  10:00  p.m.  on 
October  16, 1999  at  the  riverfront  in 
Chattanooga,  Tennessee.  These 
regulations  are  needed  to  provide  for  the 
'  safety  of  life  on  navigable  waters  during 
the  event. 

DATES:  These  regulations  are  effective 
from  9:00  p.m.  until  10:00  p.m.  on 
October  16, 1999. 


ADDRESSES:  Unless  otherwise  indicated, 
all  docxunents  referred  to  in  this 
document  are  available  for  review  at 
Marine  Safety  Detachment  Nashville, 
220  Great  Circle  Road,  Suite  148, 
Nashville,  TN  37228-1700. 

FOR  FURTHER  iNFORMATION  CONTACT: 
MK3  Gregory  Gtmnels,  Marine  Safety 
Detachment  Nashville,  TN.  Tel:  (615)* 
736-5421. 

SU(*PL£MENTARY  INFORMATION: 

Regulatory  History 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rule  making  for  these 
regulations  has  not  been  published,  and 
good  cause  exists  for  making  them 
effective  in  less  than  30  days  ft-om  the 
date  of  publication.  Following  normal 
rule  making  procedures  would  have 
been  impracticable.  The  details  of  the 
event  were  not  finalized  with  sufficient 
time  remaining  to  publish  proposed 
rules  in  advance  of  the  event  or  to 
provide  for  a  delayed  effective  date. 

Background  and  Purpose 

The  marine  event  requiring  thi^ 
regulation  is  a  fireworks  show  called 
"Stone  Mountain  Productions."  Stone 
Mountain  Productions,  Inc.  sponsors  the 
event.  Spectators  will  be  able  to  view 
the  event  from  areas  designated  by  the 
sponsor.  Non-participating  vessels  will 
be  able  to  transit  the  area  after  the 
fireworks  show  is  seciuedT 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regidatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary 
because  of  the  event's  short  duration. 

Small  Entities 

The  Coast  Guard  finds  that  the  impact 
on  small  entities,  if  any,  is  not 
substantial.  Therefore,  the  Coast  Guard 
certifies  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq)  that  this  temporary  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  of  the  event's  short  duration. 
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Collection  of  Information 

This  rule  contains  no  information 
collection  requirements  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq). 

Federalism  Assessment 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  of  Executive  Order  12612 
and  has  determined  that  this  rule  does 
not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  section  2-1 , 
paragraph  (34)  (h)  of  Commandant 
Instruction  M16475.1C  this  rule  is 
excluded  from  further  environmental 
dociunentation. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water), 
Reporting  and  recordkeeping 
requirements. 

Temporary  Regulations 

In  consideration  of  the  foregoing,  Part 
100  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— [AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  §  100.35-T08-060  is 
added  to  read  as  follows: 

§  100.35-T08-060    Tennessee  River  at 
Chattanooga,  Tennessee 

(a)  Regulated  area.  All  the  waters  of 
the  Tennessee  River  Mile  463.5.  to 
464.5. 

(b)  Special  Local  Regulation.  (1)  All 
persons  and  vessels  not  registered  with 
the  sponsors  as  participants  or  official 
patrol  vessels  are  considered  spectators. 
The  "official  patrol"  consists  of  any 
Coast  Guard,  public,  state  or  local  law 
enforcement  and/or  sponsor  provided 
vessels  assigned  to  patrol  the  event. 

(2)  No  spectators  shall  anchor,  block, 
loiter  in,  or  impede  the  through  transit 
of  participants  or  official  patrol  vessels 
in  the  regulated  area  during  effective 
dates  and  times,  unless  cleared  for  such 
entry  by  or  through  an  official  patrol 
vessel. 

(3)  When  hailed  or  signaled  by  an 
official  patrol  vessel,  a  spectator  shall 
come  to  an  immediate  stop.  Vessels 
shcdl  comply  with  all  directions  given: 
failure  to  do  so  may  result  in  a  citation. 

(4)  The  Patrol  Commander  is 
empowered  to  forbid  and  control  the 


movement  of  all  vessels  in  the  regulated 
area.  The  Patrol  Commander  may 
terminate  the  event  at  any  time  it  is 
deemed  necessary  for  the  protection  of 
life  and  property  and  can  be  reached  on 
VHF-FM  Channel  16  by  using  the  call 
sign  "PATCOM". 

(c)  Effective  date.  These  regulations 
will  be  effective  from  9:00  p.m.  to  10:00 
p.m.  on  October  16,  1999. 

Dated:  October  7,  1999. 
Paul  |.  Pluta, 

Rear  Admiral.  U.S.  Coast  Guard  Commander. 
Eighth  Coast  Guard  District. 
(FR  Doc.  99-27090  Filed  10-13-99;  1:29  pm) 
BILUNG  CODE  4910-15-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CGD01-99-174] 

Drawbridge  Operation  Regulations; 
Acushnet  River,  MA 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

SUMIMARY:  The  Commander,  First  Coast 
Guard  Division,  has  issued  a  temporary 
deviation  from  the  drawbridge  operation 
regulations  governing  the  operation  of 
the  New  Bedford  Fairhaven  (RT-6) 
swing  bridge,  mile  0.0,  across  the 
Acushnet  River  between  New  Bedford 
and  Fairhaven.  Massachusetts.  This 
deviation  from  the  regulations  allows 
the  bridge  owner  to  require  a  two  hour 
advance  notice  for  openings,  8  p.m.  to 
4  a.m..  October  19,  1999,  through 
October  20,  1999.  This  action  is 
necessary  to  facilitate  electrical 
modifications  at  the  bridge. 
DATES:  This  deviation  is  effective 
October  19, 1999,  through  October  20, 
1999. 

FOR  FURTHER  INFORIMATtON  CONTACT:  John 
McDonald,  Project  Officer,  First  Coast 
Guard  District,  at  (617)  223-8364. 
SUPPLEMENTARY  INFOR»«ATION:  The  New 
Bedford  Fairhaven  (RT-6)  swing  bridge, 
mile  0.0,  across  the  Acushnet  River 
between  New  Bedford  and  Fairhaven, 
Massachusetts,  has  a  vertical  clearance 
of  8  feet  at  mean  high  water,  and  12  feet 
at  mean  low  water  in  the  closed 
position.  The  bridge  owner, 
Massachusetts  Highway  Department 
(MHD),  requested  a  temporary  deviation 
from  the  operating  regulations  to 
facilitate  electrical  modifications  at  the 
bridge.  The  existing  operating 
regulations  listed  at  33  CFR  117.585 
require  the  bridge  to  open  on  signal 


during  the  time  period  MHD  has 
requested  that  a  two-hour  advance 
notice  be  given  for  bridge  openings. 

This  deviation  to  the  operating 
regulations  allows  the  owner  of  the  New 
Bedford  Fairhaven  (RT-6)  swing  bridge 
to  require  a  two-hour  advance  notice  for 
bridge  openings  from  8  p.m.  to  4  a.m., 
October  19, 1999,  through  October  20, 
1999.  Requests  for  bridge  openings  can 
be  made  by  calling  (508)  992-2334  or  on 
marine  radio  channel  13  VHF/FM. 
Vessels  that  can  pass  under  the  bridge 
without  an  opening  may  do  so  at  all 
times. 

In  accordance  with  33  CFR  117.35(c), 
this  work  will  be  performed  with  all  due 
speed  in  order  to  return  the  bridge  to 
normal  operation  as  soon  as  possible. 
This  deviation  from  the  operating 
regulations  is  authorized  under  33  CFR 
117.35. 

Dated:  October  5, 1999. 

R.M.  Larrabee, 

Rear  Admiral.  U.S.  Coast  Guard,  Commander. 
First  Coast  Guard  District. 

(FR  Doc.  99-26944  Filed  10-14-99;  8:45  am) 

BILUNG  CODE  491&-15-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[NC-083-1 -9938a;  FRL-6453-6] 

Approval  and  Promulgation  of 
Implementation  Plans:  Approval  of 
Revisions  to  the  North  Carolina  State 
Implementation  Plan 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  On  March  19,  1997,  the  State 
of  North  Carolina,  through  the  North 
Carolina  Department  of  Environment 
and  Natural  Resources  (NCDENR) 
submitted  revisions  to  the  North 
Carolina  State  Implementation  Plan 
(SIP).  Rules  15A  NCAC  2D  .0530  and  2Q 
.0104  and  .0107  are  revised  to  amend 
cross-references  and  incorporate  the 
latest  edition  of  the  Code  of  Federal 
Regulations  for  Prevention  of  Significant 
Deterioration  (PSD).  Rules  15A  NCAC 
2D  .0518,  .0902,  .0909,  and  .0954  are 
revised  to  change  the  mechanism  and 
procedures  for  activating  the  Reasonably 
Available  Control  Technology  (RACT) 
rules  for  volatile  organic  compounds 
(VOCs)  and  nitrogen  oxides  (NOx)  in  the 
Raleigh/Durham  and  Greensboro/ 
Winston-Salem/High  Point  ozone 
maintenance  areas.  Rules  15A  NCAC  2D 
.0907,  .0910.  and  .0911  are  being 
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repealed  to  remove  unnecessary  or 
elapsed  compliance  schedules. 
DATES:  This  direct  final  rule  is  effective 
December  14, 1999,  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  November  15,  1999.  If 
adverse  comment  is  received.  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  All  comments  should  be 
addressed  to:  Gregory  Crawford  at  the 
U.S.  Environmental  Protection  Agency. 
Region  4  Air  Planning  Branch,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303. 

Copies  of  the  state  submittal(s)  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency.  401  M  Street.  SW, 
Washington.  DC  20460. 
Environmental  Protection  Agency. 
Region  4,  Air  Planning  Branch,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303-8960. 
North  Carolina  Department  of 
Environment  and  Natural  Resources, 
Division  of  Air  Quality,  1641  Mail 
Service  Center.  Raleigh,  North 
Carolina  27699. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Crawford.  Regulatory  Planning 
Section,  Air  Planning  Branch,  Air 
Pesticides  and  Toxics  Management 
Division  at  404/562-9046. 
SUPPLEMENTARY  INFORMATKW: 

I.  Background 

On  March  19. 1997,  the  State  of  North 
Carolina  Department  of  Environment 
and  Natxiral  Resources  submitted 
revisions  to  amend  or  repeal  multiple 
sections  in  the  North  Carolina 
Administrative  Code.  These 
amendments  addresses  Subchapters  2D- 
Air  Pollution  Control  Requirements  and 
2Q-Air  Quality  Permits  Requirements. 
Detailed  descriptions  of  the 
amendments  are  listed  under  "Analysis 
of  the  State's  Submittal." 

n.  Anal3r8i8  of  State's  Submittal 

15  A  NCAC  2D  .0530.  Prevention  of 
Significant  Deterioration 

This  regulation  was  amended  to 
incorporate  the  latest  edition  of  the 
Code  of  Federal  Regulations  concerning 
the  PSD  program.  The  general  statues 
for  this  regulation  have  been  amended 
to  remove  the  automatic  default 
issuance  language  when  the  Division  of 
Air  Quality  (DAQ)  fails  to  act  on  the 


permit  application  in  a  timely  manner 
(90  days). 

15 A  NCAC2Q.  0104,  Where  To  Obtain 
and  File  Permit  Application 

This  regulation  was  amended  to 
remove  a  cross-reference  to  a  repealed 
rule. 

15A  NCAC2Q.  0107.  Confidential 
Information 

This  regulation  was  amended  to 
correct  a  cross-reference  to  the  general 
statute  that  establishes  the  requirements 
for  information  to  be  treated  as 
confidential  by  the  DAQ. 

15A  NCAC  2D.  0518.  Miscellaneous 
Volatile  Organic  Compound  Emissions 

This  regulation  was  amended  to 
correct  a  cross-reference. 

15A  NCAC  2D  .0902  (c-i),  Applicability 

This  regulation  was  amended  to 
correct  a  cross  reference  and  change  the 
mechanism  and  procedures  for 
activating  the  RACT  for  VOCs  and  NOx 
in  the  Raleigh/Durham  and  Greensboro/ 
Winston-Salem/High  Point  areas.  The 
amendment  also  deletes  the 
unnecessary  or  elapsed  compliance 
schedules  for  the  areas. 

15 A  NCAC  2D  .0909.  Compliance  . 
Schedules  for  Sources  in  New 
Nonattainment  Areas 

This  regulation  was  amended  to 
correct  a  cross-reference  and  to  amend 
the  applicability  language. 

15 A  NCAC  2D.  0954.  Stage  11  Vapor 
Recovery 

This  regulation  was  amended  to 
correct  cross-references  in  the  section. 

15A  NCAC  2D.  0907.  Compliance 
Schedules  for  Sources  in  Nonattainment 
Areas.  0910.  Alternative  Compliance 
Schedules,  and  .0911.  Exception  From 
Compliance  Schedules 

These  regulations  are  being  repealed. 
The  schedules  in  these  rules  are 
obsolete. 

m.  Final  Action 

EPA  is  approving  the  aforementioned 
changes  to  the  SIP  because  they  are 
consistent  with  the  Clean  Air  Act  and 
EPA  requirements. 

The  EPA  is  publishing  this  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  tiiat  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 


rule  will  be  effective  December  14, 
1999.  without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
November  15, 1999. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  dociiment 
withdrawii^  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period. 
Parties  interested  in  commenting  should 
do  so  at  this  time.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  rule  will  be  effective  on  December 
14, 1999,  and  no  further  action  will  be 
taken  on  the  proposed  nile. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866i  entitled  "Regulatory  Plaiming 
and  Review." 

B.  Executive  Orders  on  Federalism 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
imless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation. 

In  addition,  E.O.  12875  requires  EPA 
to  develop  an  effective  process 
permitting  elected  officials  and  other 
representatives  of  state,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  imfunded  mandates." 
Today's  nile  does  not  create  a  mandate 
on  state,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

On  August  4, 1999,  President  Clinton 
issued  a  new  executive  order  on 
federalism.  Executive  Order  13132,  (64 
FR  43255  (August  10, 1999),)  which  will 
t^e  effect  on  November  2, 1999.  In  the 
interim,  the  ourent  Executive  Order 
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12612,  (52  FR  41685  (October  30. 
1987),)  on  federalism  still  appues.  This 
rule  will  not  have  a  substantial  direct 
effect  on  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  12612.  The 
rule  affects  only  one  State  and  does  not 
alter  the  relationship  or  the  distribution 
of  power  and  responsibilities 
established  in  the  Clean  Air  Act. 

C.  Executive  Order  13045 

Protection  of  Children  firom 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  imder  E.G. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.0. 13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13084 

Under  E.0. 13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  commimities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  siunmary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation. 

In  addition,  E.0. 13084  requires  EPA 
to  develop  an  effective  process 
permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
commimities."  Today's  rule  does  not 


significantly  or  uniquely  affect  the 
conununities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  conunent 
rulemaking  requirements  unless  the 
agency  certifies  that  the  nde  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
groimds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State.  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  imiquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  aimual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 


private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  (Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  nde,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  tu  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  14, 
1999.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  nde 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 
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List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Intergovernmental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements. 


Dated:  September  23, 1999. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 

Chapter  I,  title  40,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  52-{AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 


Subpart  l(— North  Carolina 

2.  Section  52.1770(c)  is  amended  by 
revising  the  entries  for  Sections  .0518, 
.0530,  .0902,  .0907,  .0909,  .0910,  .0911, 
.0954,  and  .0107  and  by  adding  section 
.0104  to  read  as  follows: 

§52.1770    Identification  of  plan. 

***** 

(c)  EPA  approved  regulations. 


EPA  Approved  Regulations  for  North  Carolina 


State  citation 


Title/subject 


Adoption  date      EP'^^P"''^' 


Explanation 


Sutxshapter  2D  .... 

•  •  • 

Section  .0518 Miscellaneous     Volatile     Organic 

Compound  Emissions. 

•  •  • 

Section  .0530 Prevention  of  Significant  Deteriora- 
tion. 

•  •  « 

Section  .0902 Applicability 

•  •  • 

Section  .0907 Compliance  Schedules  for  Sources 

in  Nonattainment  Areas. 

•  •  * 

Section  .0909 Compliance  Schedules  for  Sources 

in  New  l^nattainment  Areas. 

Section  .0910 Alternate  Compliance  Schedules  .. 

Section  .091 1  Exceptions  for  Compliance  Sched- 
ules. 

•  •  • 

Section  .0954 Stage  II  Vapor  Recovery  

«  •  * 

Subchapter  2Q  .... 

Section  .0104 Where  to  Obtain  and  FHe  Permit 

Applications. 
Section  .0107 Confidential  Information 


Air  Pollution  Control  Requirements 
11/21/96  10/15/99 


11/21/96 

11/21/96 
11/21/96 

11/21/96 


10/15/99 

10/15/99 
10/15/99 

10/15/99 


[Repealed] 


11/21/96 
11/21/96 

10/15/99 
10/15/99 

PRepealed] 
[Repealed 

* 

11/21/96 

* 

• 

10/15/99 

* 

* 
* 

Air  Quality  Permits  Requirements 
11/21/96              10/15/99 

11/21/96 


10/15/99 


[FR  Doc.  99-26193  Filed  10-14-99;  8:45  am] 

MLUNO  COOe  6560-W-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart76 

[FRL-6455^] 

AcM  Rain  Program— Nttrogen  Oxidaa 
Emiaaion  Raductkm  Program,  Rula 
Ravlaion  In  Raaponaa  to  Court 
Ramand 

agency:  Environmental  Protection 

Agency. 

action:  Direct  final  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  taking  direct  final 
action  to  revise  the  regulations  for  the 
Acid  Rain  Nitrogen  Oxides  Emission 
Reduction  Program  under  title  IV  of  the 
Clean  Air  Act  in  response  to  a  remand 
by  the  U.S.  Court  of  Appeals  for  the 
Eiistrict  of  Columbia  Circuit.  In 


December  1996,  EPA  issued  regulations 
setting  nitrogen  oxides  (NOx)  emission 
limits  for  specified  types  of  existing, 
coal-fired  boilers,  including  cell  burner 
boilers,  that  are  subject  to  such  limits 
starting  in  2000.  In  February  1998,  the 
Court  upheld  the  regulations  except  for 
one  provision  addressing  what  boilers 
qualify  as  cell  burner  boilers.  The  Court 
vacated  and  remanded  that  provision. 
EPA  is  revising  the  regulations, 
consistent  with  the  Court's  decision,  to 
treat,  as  a  cell  burner  boiler,  any  boiler 
subject  to  the  limits  starting  in  2000, 
constructed  as  a  cell  burner  boiler,  and 
converted  to  the  btuner  configuration  of 
a  wall-fired  boiler.  Under  the 
regulations,  a  cell  burner  boiler  must 
meet  an  annual  average  NOx  emission 
limit  of  0.68  Ib/mmBtu.  The  NOx 
emission  limits  undei*title  IV  will 
reduce  the  serious,  adverse  effects  of 
NOx  emissions  on  human  health, 
visibility,  ecosystems,  and  materials. 

DATES:  This  rule  is  effective  on 
December  14, 1999  without  further 


notice,  unless  EPA  receives  adverse 
comment  by  November  29, 1999.  If  we 
receive  such  comment,  we  will  publish 
a  timely  withdrawal  in  the  Federal 
Register  informing  the  public  that  this 
rule  will  not  take  effect. 

ADDRESSES:  Comments:  Commenters 
must  identify  all  written  comments  with 
the  appropriate  docket  number  (Docket 
No.  A-95-28)  and  must  submit  them  in 
duplicate  to  EPA  Air  Docket  Section 
(6102),  Waterside  Mall,  Room  M1500, 
1st  Floor,  401  M  Street,  SW, 
Washington,  DC  20460. 

Docket.  Docket  No.  A-95-28, 
containing  supporting  information  used 
in  developing  the  proposed  rule,  is 
available  for  public  inspection  and 
copying  between  8:30  a.m.  and  3:30 
p.m.,  Monday  through  Friday,  at  EPA's 
Air  Docket  Section,  Waterside  Mall, 
Room  1500, 1st  Floor,  401  M  Street,  SW. 
Washington,  DC  20460.  EPA  may  charge 
a  reasonable  fee  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dwight  C.  Alpem,  at  (202)  564-9151, 
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U.S.  Environmental  Protection  Agency, 
401  M  Street.  SW.  Washington,  DC 
20460;  or  the  Acid  Rain  Hotline  at  (202) 
564-9089. 

SUPPLEMENTARY  INFORMATION:  EPA  is 
publishing  this  rule  revision  as  a  direct 
final  rule  because  we  view  this  as 
noncontroversial  and  anticipate  no 
adverse  comment.  The  rule  revision  is 
consistent  with  a  remand  by  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit.  Further,  EPA  projects 
that  the  rule  revision  will  affect  only 
one  boiler,  by  increasing  the  boiler's 
NOx  emission  limit  under  title  IV. 
However,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register,  we 
are  publishing  a  separate  dociunent  that 
will  serve  as  the  proposed  rule  revision 
if  we  receive  any  timely,  adverse 
comments.  Today's  direct  final  rule  will 
be  effective  on  December  14, 1999 
without  further  notice  unless  we  receive 
adverse  comment  by  November  29, 
1999.  If  we  receive  such  adverse 
comment,  we  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect.  We  will  address  all 
public  conunents  in  a  subsequent  final 
rule  based  on  the  proposed  rule.  We 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  conunenting  must  do  so  at 
this  time. 

The  information  in  this  preamble  is 
organized  as  follows: 

I.  Regvilated  Entities 

n.  Background  and  Revisions 

lU.  Administrative  Requirements 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

B.  Executive  Order  12875:  Enhancing 
Intergovernmental  Partnerships 

C.  Executive  Order  13084:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

D.  Unfunded  Mandates  Act 

E.  Paperwork  Reduction  Act 

F.  Regulatory  Flexibility 

G.  Applicability  of  Executive  Order  13045: 
Children's  Health  Protection 

H.  National  Technology  Transfer  and 

Advancement  Act 
I.  Submission  to  Congress  and  the  General 

Accounting  Office 

I.  Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  fossil-fuel  fired  boilers  that 
bum  coal  and  that  serve  generators 
producing  electricity  for  sale.  Regulated 
categories  and  entities  include: 


Category 


NAICS  Code:  22112, 
Fossil  Fuel  Electric 
Power  Production. 


Examples  of  regu- 
lated entities 


Electric  service  pro- 
viders, boilers  ttiat 
bum  coal. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action,  lliis  action  could  also 
regulate  other  types  of  entities  not  listed 
in  the  table.  To  determine  whether  your 
facility  is  regulated  by  this  action,  you 
should  carefully  examine  the 
applicability  criteria  in  §§  72.6  and  76.1 
and  the  exemption  in  §  72.8  of  title  40 
of  the  Code  of  Federal  Regulations.  If 
you  have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

n.  Background  and  Revisions 

Under  title  IV  of  the  Act,  utility  units 
are  subject  to  sulfur  dioxide  (SO2) 
emission  limits  (as  required  in  sections 
404,  405,  408.and  409]  and  must 
monitor  SO2,  NOx.  carbon  dioxide 
(CO2),  and  opacity  (as  required  in 
section  412).  Further,  under  section 
407(a),  NOx  emission  limits  established 
under  section  407(b)  apply  to  any 
existing  "coal-fired  utility  unit," 
generally  when  the  imit  is  subject  to 
SO2  emission  limits.  40  U.S.C.  7651f(a). 
Section  407(b)(1)  reqvures  EPA  to  set 
NOx  emission  limits  for  tangentially 
fired  boilers  and  dry  bottom,  wall-fired 
boilers.  Section  407(b)(2)  authorizes 
EPA  to  establish  more  stringent 
emission  limits  for  these  types  of  boilers 
effective  starting  in  2000.  In  addition, 
section  407(b)(2)  requires  EPA  to  set 
NOx  emission  limits  for  all  other  types 
of  existing  coal-fired  boilers,  including 
"units  applying  cell  burner 
technologies."  40  CFR  765lf(b)(2). 
However,  title  IV  does  not  define  the 
phrase  "units  applying  cell  burner 
technology."  EPA  therefore  interpreted 
the  phrase  in  the  regulations  setting  the 
applicable  limits. 

Cell  burner  boilers  have  closely 
spaced  clusters  of  2  or  3  burners  (i.e., 
cells)  that  together  result  in  a  single 
flame.  In  addition,  the  boilers  are,  like 
many  wall-fired  boilers,  relatively 
compactly  designed  with  small 
furnaces.  Two  tjrpes  of  combustion 
control  systems  are  available  for  cell 
burner  boilers.  First,  the  boiler  owner  or 
operator  can  retain  the  cell 
configuration  of  the  burners  by 
replacing  each  burner  in  each  cell  with 
a  low  NOx  burner  (referred  to  as  "plug- 
in  combustion  controls").  Second,  the 
owner  or  operator  can  replace  the 
sections  of  the  boiler  walls  containing 
the  cells  with  wall  sections  that 
reconfigure  and  replace  the  burners  and 
that  contain  low  NOx  burners  more 


widely  spaced  in  a  row  (referred  to  as 
"non-plug-in  combustion  controls"), 
like  those  in  wall-fired  boilers.  Either 
type  of  combustion  controls  may  or  may 
not  include  additional  ports  for  the 
injection  of  air  above  the  low  NOx 
burners. 

In  interpreting  section  407  for 
purposes  of  setting  emission  limits 
under  sections  407(b)(1)  and  (2),  EPA 
had  to  decide  how  to  apply  the  boiler 
categories  to  boilers  to  which  the  owner 
or  operator  made  physical  changes  after 
original  construction.  Some  of  these 
changes  could  arguably  put  the  boilers 
in  a  different  boiler  category.  EPA  first 
addressed  this  issue  in  ti^e  rulemaking 
under  section  407(b)(1)  where  EPA 
issued  the  April  13,  1995  rule  setting 
the  initial  limits  for  tangentially  fired 
boilers  and  dry  bottom,  wall-fired 
boders.  The  rule  provided  that  a  cell 
burner  boiler  that  is  subject  to  SO2 
limits  during  1995  through  1999  (i.e., 
Phase  I  of  the  Acid  Rain  Program)  and 
that  converted  to  the  conventional 
burner  configuration  of  a  wall-fired 
boiler  (i.e.,  through  retrofitting  with 
non-plug-in  combustion  controls)  on  or 
before  January  1 ,  1995  is  classified  as  a 
wall-fired  boiler.  40  CFR  76.5(d). 

EPA  also  addressed  this  issue  in  the 
rulemaking  under  section  407(b)(2) 
where  EPA  issued  the  December  19, 
1996  rule  that,  among  other  things,  set 
an  emission  limit  for  cell  burner  boilers. 
In  the  preamble  of  the  proposed  rule  in 
that  rulemaking,  EPA  stated  that  the 
replacement  of  the  cells  in  a  cell  burner 
boiler  by  conventionally  spaced  burners 
"essentially  convert[s]  die  cell  burner 
boiler  to  a  conventional  wall-fired 
boiler".  61  FR  1442,1465  (1996).  EPA 
proposed  treating,  as  a  cell  burner 
boiler,  any  cell  biuner  boiler  (other  than 
a  Phase  I  boiler)  that  replaced  its  cells 
on  or  before  the  commencement  of 
Phase  II  of  the  Acid  Rain  Program  (i.e., 
January  1,  2000).  61  FR  1480.  One 
commenter  submitted  comments  on  this 
matter. 

Noting  that  the  Agency  was  also 
considering  an  alternative  that  would 
classify,  as  wall-fired  boilers,  any  cell 
burner  boilers  that  converted  their  cells 
on  or  before  November  15,  1990,  the 
commenter  opposed  that  alternative. 
The  commenter  noted  that  it  originally 
constructed  two  of  its  units  as  cell 
biuner  boilers  and  that  it  installed  non- 
plug-in  combustion  controls  at  the  first 
unit  in  1989  and  at  the  second  unit  in 
1991.  The  commenter  argued  that  the 
two  units  are,  as  a  technical  matter,  still 
cell  burner  boilers  after  corversion  of 
their  cells  to  conventionally  spaced  low 
NOx  burners.  According  to  the 
commenter,  the  two  units  should 
therefore  be  subject  to  the  NOx  emission 
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limit  for  cell  burner  boilers,  not  the 
more  stringent  NOx  emission  limit  for 
wall  fired  boilers.  The  commenter  urged 
that,  for  purposes  of  determining  how  to 
classify  ceil  burner  boilers  that  convert 
to  conventionally  spaced  burners,  EPA 
adopt  a  "case-by-case  policy  wherein 
each  installation  is  evaluated  on  its  own 
merits."  Docket  Item  IV-D-051  at  4. 

In  response  to  these  comments,  the 
December  19, 1996  rule  established  the 
date  of  enactment  of  title  FV  (November 
15. 1990)  as  the  cutoff  date  for 
classifying  converted  cell  biuners  as 
wal}-fired  boilers.  Section  407  does  not 
specifically  address  how  to  categorize 
cell  burners  that  are  converted  so  that 
they  are  no  longer  applying  cell  burner 
technology.  EPA  took  the  approach  of 
applying  the  statutory  boiler  category  of 
"units  applying  cell  burner  technology" 
as  of  the  date  of  enactment  of  title  IV. 
Under  the  December  19, 1996  rule,  the 
commenter's  unit  with  non-plug-in 
combustion  controls  installed  in  1989  is 
a  wall-fired  boiler  with  NOx  limit  of 
0.46  Ib/mmBtu,  and  the  unit  with  non- 
plug-in  combustion  controls  installed  in 
1991  is  cell  burner  boiler  with  NOx 
limit  of  0.68  Ib/mmBtu. 

In  response  to  petitions  for  review  of 
the  December  19, 1996  rule,  the  U.S. 
Court  of  Appeals  for  D.C.  upheld  all 
provisions  of  the  rule  except  for  the 
provision  addressing  the  treatment  of 
cell  burner  boilers  with  non-plug-in 
combustion  controls  as  wall-fired 
boilers.  Appalachian  Power  v.  EPA,  135 
F.3d  791,  822  (D.C.  Cir.  1998).  The 
Court  vacated,  and  remanded  that  rule 
provision  to  EPA.  Id.  The  Court 
explained  that: 

the  fact  that  no  retrofitted  cell  burner  [i.e.,  no 
cell  burner  with  non-plug-in  combustion 
controls)  can  achieve  the  *  *  *  emission 
limit  [for  wall-fired  boilers]  using  only  the 
technology  Congress  authorized  for  setting 
that  limit  (low  NOx  burner  technology)  is 
evidence  that  retrofitted  cell  burners  are  not 
the  functional  equivalent  of  wall-fired 
boilers,  as  measured  by  congressional 
concerns.  135  F.3d  at  821. 

In  today's  action,  EPA  is  revising  the 
December  17, 1996  rule  to  remove  the 
provision  vacated  by  the  Court  in 
Appalachian  Power  and,  in  light  of  the 
Court's  opinion,  has  decided  to  take  no 
further  action  on  this  matter.  As  a  result, 
boilers  subject  to  the  NOx  limit  starting 
in  2000  and  originally  constructed  as 
cell  burner  boilers  will  be  subject  to  the 
NOx  limit  for  cell  burner  boilers, 
regardless  of  whether  or  when  they  are 
modified  through  the  installation  of 
non-plug-in  combustion  controls. 
Today's  rule  revision  does  not  addres9- 
or  change  in  any  respect  the  compliance 
dates,  which  are  in  the  existing 
regulations  and  which  the  Court  upheld 


in  Appalachian  Power,  for  any  units 
subject  to  the  NOx  limits  under  the  Acid 
Rain  Program. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866,  58  FR 
51735  (October  4, 1993),  the 
Administrator  must  determine  whether 
the  regulatory  action  is  "significant" 
and  therefore  subject  to  Office  of 
Management  and  Budget  (0MB)  review 
and  the  requirements  of  the  Executive 
Order.  The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  residt  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plaimed  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  OMB  has  determined  that 
today's  final  rule  is  not  a  "significant 
regiUatory  action"  and  therefore  is  not 
subject  to  OMB  review. 

B.  Executive  Order  12875:  Enhancing 
Intergovernmental  Partnerships 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments  or 
unless  EPA  consiilts  with  those 
governments.  If  EPA  complies  by 
consulting.  Executive  Order  12875 
requires  EPA  provide  to  the  Office  of 
Management  and  Budget  a  description 
of  the  extent  of  EPA 's  prior  consultation 
with  representatives  of  affected  State, 
local  and  tribal  governments,  the  nature 
of  their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Oirder  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 


governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  final  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments  and  does  not  impose  any 
enforceable  duties  on  these  entities. 
EPA  projects  that  the  rule  will  affect 
only  one  boiler,  by  increasing  the  level 
of  the  boiler's  NOx  emission  limit  imder 
tide  IV.  Moreover,  the  boiler  is  not 
owned  or  operated  by  a  State,  local,  and 
tribal  government.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incmrred  by  the  tribal  governments 
or  unless  EPA  consults  with  those 
governments.  If  EPA  complies  by 
consiUting,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  sunmiary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  final  rule  does  not 
significantiy  or  uniquely  effect,  or 
impose  any  substantial  direct 
compliance  costs  on,  the  communities 
of  Indian  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

D.  Unfunded  Mandates  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
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sector.  Under  section  202  of  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  before  promulgating  a 
proposed  or  final  rule  that  includes  a 
federal  mandate  that  may  result  in 
expenditiu«  by  State,  local,  and  tribal 
govenunents,  in  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Section  205  generally 
requires  that,  before  promulgating  a  rule 
for  which  a  written  statement  must  be 
prepared,  EPA  must  identify  and 
consider  a  reasonable  munber  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly l  most  cost-effective, 
or  least  burdensome  alternative  if  the 
Administrator  explains  why  that 
alternative  was  not  adopted.  Finally, 
section  203  requires  that,  before 
establishing  any  regulatory 
requirements  that  may  si^iificantly  or 
uniquely  affect  small  governments,  EPA 
must  have  developed  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  any  potentially 
affected  small  governments  to  have 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Because  today's  rule  is  estimated  to 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments  or  the  private 
sector  of  less  than  $100  million  in  any 
one  year,  the  Agency  has  not  prepared 
a  budgetary  impact  statement  or 
specifically  addressed  the  selection  of 
the  least  costly,  most  cost-effective,  or 
least  Inmiensome  alternative.  Because 
small  governments  will  not  be 
significantly  or  uniquely  affected  by  this 
rule,  the  Agency  is  not  required  to 
develop  a  plan  with  regard  to  small 
governments. 

As  discussed  above,  EPA  projects  that 
today's  final  rule  will  affect  only  one 
boiler,  by  increasing  the  level  of  the 
boiler's  NOx  emission  limit  under  title 
IV.  Moreover,  the  boiler  is  not  owned  or 
operated  by  a  State,  local,  and  tribal 
government. 

E.  Paperwork  Reduction  Act 

Today's  final  revisions  to  parts  72  and 
73  will  not  impose  any  new  information 
collection  burden  subject  to  the 
Paperwork  Reduction  Act  {44  U.S.C. 
3501,  et  seq.).  OMB  has  previously 


approved  the  information  collection 
requirements  contained  in  the  Acid 
Rain  Nitrogen  Oxides  Emission 
Reduction  Program  regulations,  40  CFR 
part  76,  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501,  et  seq.  See  OMB  Control  Nmnber 
2060-0258. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  cQsclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Copies  of  the  previously  approved 
ICR  may  be  obtained  fi-om  the  Director, 
Regulatory  Information  Division;  EPA; 
401  M  St.  SW  (mail  code  2137); 
Washington,  DC  20460  or  by  calling 
(202)  564-2740.  Include  the  ICR  and/or 
OMB  niunber  in  any  correspondence. 

F.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  601,  et  seq.,  genendly  requires 
an  agency  to  conduct  a  regulatory 
flexibility  analysis  of  any  rule  subject  to 
notice  and  comment  rulemaking 
requirements  imless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  small  govenmient 
jurisdictions. 

As  discussed  above,  EPA  projects  that 
today's  final  rule  will  affect  only  one 
boiler,  by  increasing  the  level  of  the 
boiler's  NOx  emission  limit  under  title 
IV.  Moreover,  the  boiler  is  not  owned  or 
operated  by  a  small  entity.  For  these 
reasons,  EPA  has  determined  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

G.  Applicability  of  Executive  Order 
13045:  Quldren's  Health  Protection 

Executive  Order  13045  (62  FR  19885, 
April  29, 1997)  applies  to  any  rule  if 
EPA  determines  (1)  that  the  rule  is 
economically  significant  as  defined 
imder  Executive  Order  12866,  and  (2) 
that  the  enviroiunental  health  or  safety 
risk  addressed  by  the  rule  has  a 


disproportionate  effect  on  children.  If 
the  regiilatory  action  meets  both  criteria, 
EPA  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children  and  explain  why  the 
planned  regulation  is  preferable  to  oth«' 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  EPA. 

Today's  final  rule  is  not  subject  to 
Executive  Order  13045,  because  the 
action  is  not  economically  significant 
and  does  not  address  an  enviromnental 
health  or  safety  risk  that  may 
disproportionately  aStecX  children. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Pub  L.  104-113, 
§  12(d)  (15  U.S.C.  272  note),  directs  EPA 
to  use  voluntary  consensus  standards  in 
its  regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  or 
business  practices)  that  are  developed  ot 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  requires 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
volimtary  consensus  standards. 

Today's  final  rule  does  not  involve 
any  technical  standards  that  would 
require  Agency  consideration  of 
voluntary  consensus  standards  piusuant 
to  section  12(d)  of  the  NTTAA. 

/.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801 ,  et  seq.,  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  imtil  60  days  after  it 
is  published  in  the  Federal  Register. 
Today's  final  rule  is  not  a  "major  rule" 
as  defined  by  5  U.S.C.  804(2). 

Ust  of  Subjects  in  40  CFR  Part  78 

Environmental  protection.  Acid  rain 
program,  Air  pollution  control.  Electric 
utilities.  Nitrogen  oxides. 
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Dated:  October  5, 1999. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART76-{AMENDED] 

1.  The  authority  citation  for  part  76 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7601  and  7651.  et  seq. 

2.  Section  76.6  is  amended  by 
removing  from  paragraph  (a)(1)  the 
words  "aJter  November  15, 1990"  and 
the  entire  last  sentence. 

(FR  Doc.  99-26658  Filed  10-14-99;  8:45  am) 
HLLMQ  cooe  a6eo-so-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-a00915;  FRL-6380-4] 
RIN  2070-AB78 

RMzobium  inoculants;  Exemption 
From  ttw  Raqulramant  of  a  Toleranca 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMHARY:  This  regulation  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the  Rhizobium 
inoculants  (ptire  strains  of  Rhizobium 
spp.  bacteria  (e.g.  Sinorhizobium, 
Bradyrhizobium  &•  Rhizobium]; 
hereinafter  referred  to  as  Rhizobium 
inoculants)  when  used  as  inert 
ingredients  in  pesticide  formulations 
applied  to  all  leguminous  food 
commodities.  This  would  not  include 
strains  expressing  rhizobitoxine  or 
strains  deliberately  altered  to  expand 
the  range  of  antibiotic  resistance.  EPA  is 
establishing  this  regulation  on  its  own 
initiative.  EPA  submitted  a  proposed 
rule  under  the  Federal  Food.  Drug,  and 
Cosmetic  Act,  as  amended  by  the  Food 
Quality  Protection  Act  of  1996 
requesting  an  exemption  from  the 
requirement  of  a  tolerance.  This 
regulation  eliminates  the  need  to 
establish  a  maximum  permissible  level 
for  residues  of  Rhizobium  inoculants. 
DATES:  This  regulation  is  effective 
October  15, 1999.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-300915, 
must  be  received  by  EPA  on  or  before 
December  14, 1999. 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 


mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VIII.  of  the 
"SUPPLEMENTARY  INFORMATION" 
section.  To  ensure  proper  receipt  by 
EPA,  your  objections  and  hearing 
requests  must  identify  docket  control 
number  OPP-300915  in  the  subject  line 
on  the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Edward  Allen,  Biological 
Pesticides  and  Pollution  Prevention 
Division  (7511C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number  and  e-mail:  9th  Floor,  Crystal 
Mall  2  (CM  #2),  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA,  (703)  308-8699;  e- 
mail:  allen.edward@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  This  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Cat- 
egories 

NAICS 

Examples  of  Poten- 
tially Affected  Entities 

Industry 

111 
112 
311 
32532 

Crop  production 

Animal  production 
Food  manufacturing  ^ 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  docimients  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 


"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  dociiment  imder 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directiy  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/ . 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  niunber 
OPP-300915.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  diu-ing  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  CM  «2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA,  from  8:30  a.m.  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  May  19, 
1999  (64  FR  27223)  (FRL-6074-3),  EPA 
issued  a  proposed  rule  pursuant  to 
section  408  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a,  as  amended  by  the  Food  Quality 
Protection  Act  (FQPA)  (Public  Law  104- 
170).  This  rule  was  proposed  by  EPA  on 
its  on  initiative.  The  rule  included  a 
summary  of  the  petition  prepared  by 
EPA.  There  were  no  comments  received 
in  response  to  the  proposed  rule. 

The  petition  requested  that  40  CFR 
180.1001(c)  be  amended  by  establishing 
an  exemption  frt)m  the  requirement  of  a 
tolerance  for  residues  of  Rhizobium 
inoculants.  

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  an  exemption 
from  the  requirement  for  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  bom. 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposiues  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
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408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensiu'e  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides.  Second,  EPA  examines 
exposure  to  the  pesticide  through  food, 
drinking  water,  and  through  other 
exposures  that  occur  as  a  result  of 
pesticide  use  in  residential  settings. 

m.  Toxicological  Profile 

Consistent  with  section  408(b)(2)(D) 
of  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action  and  considered  its  v^idity, 
completeness  and  reliability  and  the 
relationship  of  this  information  to 
human  risk.  EPA  has  also  considered 
available  information  concerning  the 
variability  of  the  sensitivities  of  major 
identifiable  subgroups  of  consumers, 
including  infants  and  children.  The 
nature  of  the  toxic  effects  caused  by 
Rhizobium  inoculants  are  discussed  in 
thisimit. 

The  inoculants  that  are  the  subject  of 
this  exemption  are  pure  stains  of 
bacteria  in  the  genera  Rhizobium, 
Sinorhizobium  or  Bradyrhizobium. 
Rhizobium  species  are  found  naturally 
in  soil  and  are  agriculturally  important 
as  they  form  a  symbiosis  with  the  roots 
of  legiuninous  plants  such  as  green 
beans,  alfalfa  and  soybeans.  This 
symbiosis  is  a  controlled  bacterial 
infection  of  the  root  cortical  cells  and 
results  in  root  nodules  formation.  These 
root  nodules  biologically  fix 
atmospheric  nitrogen  into  a  form  readily 
useable  by  plants. 

There  are  no  reports  in  the  literature 
of  these  Rhizobium  bacteria  causing 
disease  or  injury  to  man  or  other 
animals  (USEPA/OPPT  "Risk 
Assessment,  Commercialization  Request 
for  P-92-403,  Sinorhizobium 
[Rhizobium)  meliloti  RMBPC-2,"  May 
1997).  There  are  reports  of  Rhizobium 
bacteria  producing  a  toxin 
(rhizobitoxine)  that  can  affect  the 
growth  of  legiune  plants  nodulated  vnth 
these  strains.  It  is  imlikely  that  any 
Rhizobium  inoculants  that  are  the 
subject  of  this  exemption  would  be 
developed  which  express  rhizobitoxine 
due  to  the  adverse  effects  they  have  on 
the  host  plant.  However,  EPA  feels  it  is 
appropriate  to  exclude  Rhizobium 
strains  intentionally  developed  to 


express  rhizobitoxine  from  this  inert 
clearance  because  of  possible  additional 
human  exposiu'e  to  rhizobitoxine. 

EPA  believes  that  any  intentional 
alteration  in"  the  range  of  antibiotic 
resistance  of  Rhizobium  species  should 
be  considered  for  its  impact  on  the 
proliferation  of  antibiotic  resistance 
traits  in  clinically  important  pathogenic 
bacteria.  It  is  common  knowledge  that 
cill  bacteria,  including  these  Rhizobium 
species,  have  inherent  resistance  to 
certain  antibiotics.  It  is  also  known  that 
bacteria,  especially  clinical  strains,  have 
developed  or  acquired  antibiotic 
resistance  due  to  widespread  use  of 
antibioitcs.  The  exclusion  of  Rhizobium 
strains  with  altered  antibiotic  resistance 
from  this  tolerance  exemption 
discourages  the  use  of  antibiotic 
resistance  genes,  especially  those  genes 
with  resistance  to  clincally  important 
antibiotics.  EPA  therefore  excludes  any 
Rhizobium  species  with  an  intentionally 
expanded  range  of  antibiotic  resistance 
traits  from  this  exemption. 

IV.  Aggregate  Exposures 

In  examining  aggregate  exposiu-e, 
FFDCA  section  408  directs  EPA  to 
consider  available  information 
concerning  exposures  from  the  pesticide 
residue  in  food  and  all  other  non- 
occupational exposiues,  including 
drinking  water  from  ground  water  or 
surface  water  and  exposure  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  ■* 

Consistent  vdth  section  40B(c)(2)(B)  of 
FFDCA,  EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  the  proposed 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  Rhizobium  inoculants  in 
or  on  all  leguminous  food  commodities. 
EPA's  assessment  of  the  dietary 
exposures  and  risks  associated  with 
establishing  these  tolerances  are  as 
follows. 

The  data  available  in  the  public 
literature,  EPA's  Biotechnology  Science 
Advisory  Committee's  reports  on 
genetically  engineered  Rhizobium 
species  and  other  relevant  material  have 
been  evaluated.  As  part  of  the  EPA 
policy  statement  on  inert  ingredients 
published  in  the  Federal  Register  of 
April  22, 1987  (52  FR  13305),  EPA  set 
forth  a  list  of  studies  which  would 
generally  be  used  to  evaluate  the  risks 
posed  by  the  presence  of  an  inert 
ingredient  in  a  pesticide  formulation. 
However,  where  it  can  be  determined 
that  the  inert  ingredient  will  present 
minimal  or  no  risk,  EPA  generally  does 
not  require  some  or  all  of  the  listed 
stiidies  to  rule  on  the  proposed 
tolerance  or  exemption  from  the 


requirement  of  a  tolerance  for  an  inert 
ingredient. 

Dietary  Exposure 

For  the  purposes  of  assessing  the 
potential  dietary  exposiue  under  this 
exemption,  EPA  considered  that  under 
this  exemption  Rhizobium  inoculants 
could  be  present  in  all  raw  and 
processed  agricultiu-al  commodities  and 
drinking  water  and  that  non- 
occupational, non-dietary  exposure  was 
possible.  The  intended  use  pattern  as  a 
seed  or  soil  inoculant  lessens  the 
likelihood  of  contact  with  humans  other 
than  occupational  exposiue.  The 
likelihood  that  a  soil  bacteriiim  such  as 
Rhizobium  will  enter  drinking  water  in 
significant  numbers  is  remote 
considering  the  natural  filtration  of  the 
soil  profile  as  water  percolates  to  the 
water  table  and  the  fact  that  many  water 
supplies  are  treated  prior  to  distribution 
in  municipal  systems  (USEPA/OPPT, 
Exposiu^  Assessment  for 
Commercialization  of  a  Recombinant 
Strain  of  Rhizobium  meliloti,  RMBPG-2, 
December  1994).  Even  if  exposure 
occiured,  the  lack  of  reports  of  disease 
in  man  or  animals  indicates  there  is  no 
risk  for  these  exposures.  Therefore.  EPA 
concluded  that,  based  on  this 
inoculant 's  use,  there  are  no  concerns 
for  risks  associated  with  any  potential 
exposure  scenarios  that  are  reasonably 
foreseeable. 

V.  CumulatiTe  Efifects 

SecUon  408(b)(2)(D)(v)  of  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance  or  tolerance  exemption,  the 
Agency  consider  "available 
information"  concerning  the  ciunulative 
effects  of  a  particular  chemical's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
In  the  case  of  the  Rhizobium  inoculants. 
as  limited,  there  is  lack  of  toxicity  to 
humans  and  other  animal  species  as 
well  as  no  information  in  the  literature 
indicating  a  ciunulative  effect  with  any 
other  compoimd.  Therefore,  a 
cumulative  risk  assessment  is  not 
necessary. 

VI.  Determination  of  Safety  for  U.S. 
Population,  Infants  and  Children 

Based  on  the  information  in  this 
preamble,  EPA  concludes  that  there  is  a 
reasonable  certainty  of  no  harm  from 
aggregate  exposure  to  Rhizobium 
inoculants  residues.  Accordingly,  EPA 
finds  that  exempting  Rhizobium 
inoculants  from  the  requirement  of  a 
tolerance  will  be  safe.  EPA  believes 
these  bacteria  present  no  dietary  risk 
under  any  reasonably  foreseeable 
circumstances. 
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FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  concludes  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  the  use  of  margin 
of  exposure  analysis  or  through  using 
uncertainty  (safety)  factors  in 
calciilating  a  dose  level  that  poses  no 
appreciable  risk  to  humans. 

Vn.  other  Considerations 

A.  Endocrine  Disruptors 

The  Agency  has  no  information  to 
suggest  that  Rhizobium  inoculants  will 
adversely  affect  the  immune  or 
endocrine  systems.  The  Agency  is  not 
requiring  information  on  the  endocrine 
effects  of  this  microbial  pesticide  at  this 
time;  Congress  has  allowed  3  years  after 
August  3, 1996,  for  the  Agency  to 
implement  a  screening  program  with 
respect  to  endocrine  effects. 

B.  International  Tolerances 

There  are  no  CODEX  tolerances  or 
international  tolerance  exemptions  for 
Rhizobium  inoculants  at  this  time. 

Vin.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  pari  178. 
Although  the  procedures  in  those 
regidations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  imtil  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  imder  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  To  Do  To  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-300915  in  the  subject  line 


on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  December  14, 1999. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  You  may  also 
deliver  your  request  to  the  Office  of  the 
Hearing  Clerk  in  Rm.  M3708,  Waterside 
Mall,  401  M  St.,  SW..  Washington.  DC 
20460.  The  Office  of  the  Hearing  Clerk 
is  open  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  niunber  for  the 
OffTce  of  the  Hearing  Clerk  is  (202)  260- 
4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch.  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 


James  HoUins.  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  Vni.  A.  of  this  preamble,  you 
should  also  send  a  copy  of  your  request 
to  the  PIRIB  for  its  inclusion  in  the 
official  record  that  is  described  in  Unit 
I.B.2.  of  this  preamble.  Mail  your  copies, 
identified  by  docket  number  OPP- 
300915,  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  hi 
person  or  by  cornier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  of  this  preamble.  You  may  also 
send  an  electronic  copy  of  yoin  request 
via  e-mail  to:  opp-docket@epa.gov. 
Please  use  an  ASCII  file  format  and 
avoid  the  use  of  special  characters  and 
any  form  of  encryption.  Copies  of 
electronic  objections  and  hearing 
requests  will  also  be  accepted  on  disks 
in  WordPerfect  6.1/8.0  file  format  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
_also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  maimer  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

K.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  an 
exemption  from  the  tolerance 
requirement  under  section  408(d)  of  the 
FFIXIA  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  imder  Executive  Order  12866. 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4, 1993). 
This  final  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  imder  the  Paperwork 
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Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  under  Title  n  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Public  Law  104—4).  Nor  does  it  require 
prior  consultation  with  State,  local,  and 
tribal  government  officials  as  specified 
by  Executive  Order  12875,  entitled 
Enhancing  the  Intergovernmental 
Partnership  (58  FR  58093,  October  28, 

1993)  and  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19, 1998),  or  special 
consideration  of  environmental  justice 
related  issues  under  Executive  Order 
12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 

1994)  or  require  0MB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997).  The 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  12612,  entitled 
Federalism  (52  FR  41685,  October  30, 
1987).  This  action  does  not  alter  the 
relationships  or  distribution  of  power 


and  responsibilities  established  by 
Congress  in  the  preemption  provisions 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act,  21  U.S.C.  346a(b)(4).  This  action 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
involve  any  technical  standards  that 
would  require  Agency  consideration  of 
voluntary  consensus  standards  pursuant 
to  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  272  note). 
In  addition,  since  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408(d),  such  as  the  exemption  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 

X.  Submission  to  Congress  and  the 
QunptroUer  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 


the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subiects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricidtural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

E)ated:  September  29, 1999. 

Marcia  E.  Mulkey, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180—  [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority.  21  U.S.C  321(q).  346(a)  and 
371. 

2.  In  section  180.1001.  the  table  in 
paragraph  (c)  is  amended  by  adding 
alphabetically  the  following  inert 
ingredient: 

§  1 80.1 001    Exemptions  from  ttw 
raquirament  of  a  tolerance. 


(c) 


Inert  ingredients 

Limits 

Uses 

« 

RhizotMum    inoculants    (e.g.     Sinorhizobium, 
Bradyrhizobium  &  Rhizobium). 

• 

«                          *                          •                          *                          • 
•                          •                          •                          •                          • 

• 

All  leguminous  food  commodities 

* 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

41  CFR  Parts  51-2  and  51-5 

Miscellaneous  Amendments  to 
Committee  Regulations 

agency:  Conunittee  for  Pxirchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 
action:  Final  rule. 

SUMMARY:  The  Committee  is  changing  its 
pricing  and  shipping  regulations  to 


make  them  consistent  vdth  new 
Committee  pricing  policies  reflecting  a 
preference  for  negotiated  rather  than 
formula-based  fair  market  prices. 

EFFECTIVE  DATE:  November  15, 1999. 

ADDRESSES:  Committee  for  Piirchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 

FOR  FURTHER  INFORMATION  CONTACT:  G. 
John  Heyer  (703)  603-0665.  Copies  of 
this  notice  will  be  made  available  on 
request  in  computer  diskette  format. 

SUPPLEMENTARY  INFORMATION:  The 
Committee  is  revising  41  CFR  51-2.7, 
the  Committee's  general  fair  market 
pricing  regulation,  to  reflect  the 


preference  for  negotiated  prices  set  forth 
in  the  Committee's  recently-adopted 
pricing  policies  and  the  methods  of 
price-setting  established  by  those 
policies.  Paragraph  (a)  of  41  CFR  51-5.5 
is  revised  to  emphasize  the  statutory 
natiue  of  the  Committee's  price-setting 
authority.  This  revision  is  intended  to 
emphasize  the  exemption  of  the 
Committee's  prices  from  a  statutory 
requirement  that  cost  or  pricing  data  be 
submitted  to  contracting  activities 
before  a  price  can  be  negotiated  and 
recommended  to  the  Committee. 
Paragraph  (d)(2)  of  41  CFR  51-5.5  is 
revised  to  change  the  minimum  time  for 
a  contracting  activity  to  submit  required 
wage  determination  paperwork  to  the 
appropriate  central  nonprofit  agency 
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firom  90  to  60  days  before  the  beginning 
of  a  new  service  period,  and  to 
eliminate  the  requirement  for 
submission  of  Standard  Form  98,  which 
is  no  longer  needed  to  learn  the 
applicable  wage  determination  rate. 
Paragraph  (e)  of  41  CFR  51-5.5  is 
revised  to  give  more  flexibility  in 
pricing  of  special  packaging  and 
marking  of  products  and  to 
accommodate  current  contract 
docxunentation. 

Prior  to  a  November  16, 1994  change 
to  the  Committee's  regulations  (59  FR 
59338),  pricing  and  delivery  terms  for 
JWOD  commodities,  other  than  military 
resale  commodities,  were  on  an  "F.O.B. 
origin"  basis.  The  1994  change 
permitted  use  of  "F.O.B.  destination"  as 
an  alternative.  Since  then,  the 
Committee's  commodity  pricing  policies 
have  been  revised  to  designate  "F.O.B. 
destination"  as  the  preferred  pricing 
and  delivery  basis.  "F.O.B.  origin" 
pricing  and  delivery  remain  available  as 
an  alternative  when  the  nonprofit 
agency  and  the  Govenmient  contracting 
activity  agree  to  use  this  basis.  The 
ciirrent  revision  of  the  shipping 
regulation  (41  CFR  51-5.6)  reflects  the 
change  in  Committee  pricing  policy  by 
identifying  "F.O.B.  destination"  as  the 
preferred  pricing  and  shipping  basis  for 
all  JWOD  commodities,  with  "F.O.B. 
origin"  as  a  possible  alternative  basis. 

Public  Comments  on  the  Proposed  Rule 

The  Committee  published  the 
proposed  rule  in  the  Federal  Register  of 
August  2, 1999  (64  FR  41882).  No 
comments  were  received.  Accordingly, 
the  Committee's  regulations  are  being 
amended  as  stated  in  the  proposed  rule. 

Regulatory  Flexibility  Act 

I  certify  that  this  revision  of  the 
Committee  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
because  the  revision  clarifies  program 
policies  and  does  not  essentially  change 
the  impact  of  the  regulations  on  small 
entities. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  to  this  final  rule  because  it 
contains  no  new  information  collection 
or  recordkeeping  requirements  as 
defined  in  that  Act  and  its  regulations. 

Executive  Order  No.  12866 

The  Committee  has  been  exempted 
fi-om  the  regulatory  review  requirements 
of  the  Executive  C^der  by  the  Office  of 
hiformation  and  Regulatory  Affairs. 
Additionally,  the  final  rule  is  not  a 
significant  regulatory  action  as  defined 
in  the  Executive  Order. 


List  of  Subjects  in 

41  CFR  Part  51-2 

Organization  and  functions 
(Government  agencies) 

41  CFR  Part  51-5 

Government  procinement, 
Handicapped. 

For  the  reasons  set  out  in  the 
preamble,  parts  51-2  and  51-5  of  Title 
41,  Chapter  51  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

1.  The  authority  citation  for  parts  51- 
2  and  51-5  continues  to  read  as  follows: 

Authority:  41  U.S.C.  46-48c. 

PART  51-2— COMMITTEE  FOR 
PURCHASE  FROM  PEOPLE  WHO  ARE 
BUND  OR  SEVERELY  DISABLED 

2.  Section  51-2.7  is  revised  to  read  as 
follows: 

f  51-2.7    Fair  market  price. 

(a)  The  Committee  is  responsible  for 
determining  fair  market  prices,  and 
changes  thereto,  for  commodities  and 
services  on  the  Procurement  List.  The 
Committee  establishes  an  initial  fair 
market  price  at  the  time  a  commodity  or 
service  is  added  to  the  Procurement 
List.  This  initial  price  is  based  on 
Committee  procedures,  which  permit 
negotiations  between  the  contracting 
activity  and  the  nonprofit  agency  which 
will  produce  or  provide  the  commodity 
or  service  to  the  Government,  assisted 
by  the  appropriate  central  nonprofit 
agency.  If  agreed  to  by  the  negotiating 
parties,  the  initial  price  may  be 
developed  using  other  methodologies 
specified  in  Committee  pricing 
procedures. 

(b)  Prices  are  revised  in  accordance 
with  changing  market  conditions  under 
Committee  procedures,  which  include 
negotiations  between  contracting 
activities  and  producing  nonprofit 
agencies,  assisted  by  central  nonprofit 
agencies,  or  the  use  of  economic 
indices,  changes  in  nonprofit  agency 
costs,  or  other  methodologies  permitted 
imder  these  procedures. 

(c)  Recommendations  for  initial  fair 
market  prices,  or  changes  thereto,  shall 
be  submitted  jointly  by  the  contracting 
activities  and  nonprofit  agencies 
concerned  to  the  appropriate  central 
nonprofit  agency.  After  review  and 
analysis,  the  central  nonprofit  agency 
shall  submit  the  recommended  prices 
and  methods  by  which  prices  shall  be 
changed  to  the  Committee,  along  with 
the  information  required  by  Committee 
pricing  procedures  to  support  each 
recommendation.  The  Committee  will 
review  the  recommendations,  revise  the 
recommended  prices  where  appropriate. 


and  establish  a  fair  market  price,  or 
change  thereto,  for  each  commodity  or 
service  which  is  the  subject  of  a 
recommendation. 

PART  51-5— CONTRACTING 
REQUIREMENTS 

3.  Section  51-5.5  is  amended  by 
revising  paragraphs  (a),  (d)(2),  and  (e),  to 
read  as  follows: 

SS1-S.5    Pricae. 

(a)  The  prices  for  items  on  the 
Procurement  List  are  fair  market  prices 
established  by  the  Committee  under 
authority  of  the  Javits-Wagner-O'Day 
Act  (41  U.S.C.  47(b)). 

•  *        •        *        • 

(d)  *  *  * 

(2)  Provide  a  copy  of  the  new  wage 
determination  rate  or  the  Department  of 
Labor  document  stating  that  the  wage 
determination  rate  is  unchanged  to  the 
central  nonprofit  agency  at  least  60  days 
before  the  bBginning  of  the  new  service 
period. 

*  *        •      ..*        * 

(e)  If  a  contracting  activity  desires 
packing,  packaging,  or  marking  of 
products  other  than  the  standard  pack 
or  as  provided  in  the  Prociirement  List, 
any  difference  in  cost  shall  be 
negotiated  with  the  nonprofit  agency. 

4.  Section  51-5.6  is  revised  to  read  as 
follows: 

f  51-6.6    Sliipping. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  commodities  are  sold 
to  the  Government  on  an  "F.O.B. 
destination"  basis,  with  delivery  being 
accomplished  when  the  shipment 
reaches  the  facility  designated  by  the 
contracting  activity.  Time  of  delivery  is 
when  the  shipment  is  released  by  the 
carrier  and  accepted  by  the  contracting 
activity  or  its  agent.  In  this  delivery 
method,  the  nonprofit  agency  will 
normally  use  commercial  bills  of  lading 
and  will  be  responsible  for  any  loss  or 
damage  to  the  goods  occurring  before 
the  commodities  reach  the  designated 
delivery  point.  The  nonprofit  agency 
will  prepare  and  distribute  commercial 
bills  of  lading,  furnish  delivery 
schedules,  designate  the  carriers,  and 
pay  all  shipping  charges  to  specified 
delivery  points. 

(b)  The  Committee  may  determine 
that  certain  commodities  are  to  be  sold 
to  the  Government  on  an  "F.O.B.  origin" 
basis,  with  delivery  being  accomplished 
when  a  shipment  is  placed  aboard  the 
vehicle  of  the  initial  carrier.  Time  of 
delivery  is  when  the  shipment  is 
released  to  and  accepted  by  the  initial 
carrier.  In  this  delivery  method,  the 
nonprofit  agency  will  normally  use 
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Government  bills  of  lading,  and 
responsibility  for  loss  or  damage  to  the 
goods  while  in  transit  passes  to  the 
Govenunent  at  the  time  the  initial 
carrier  accepts  a  shipment.  If  the 
contracting  activity  fails  to  furnish  a 
Government  bill  of  lading  promptly, 
such  failure  shall  be  considered  an 
excusable  delay  in  delivery. 

Dated:  October  12. 1999. 
Beverly  L.  Milkman, 
Executive  Director. 
(FR  Doc.  99-26987  Filed  10-14-99;  8:45  am] 

BHJJNQ  CODE  6363-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offlc*  of  the  Secretary 

46CFRPart96 

RIN  0991-AA97 

Block  Grant  Programe 

agency:  Department  of  Health  and 

Human  Services  (HHS). 

ACTION:  Final  rule  with  comment  period. 

summary:  This  final  rule  amends  the 
regulations  of  the  Department  of  Health 
and  Hiunan  Services  (HHS)  governing 
the  administration  of  block  grant 
programs.  It  updates  the  ciurent 
regulations  to  reflect  current  statutory 
citations  for  the  block  grants.  It 
establishes  a  requirement  for  grantees  to 
submit  obligation  and  expenditure 
reports  for  all  of  the  block  grants. 
Additionally,  this  rule  establishes 
submission  dates  and  completion  dates 
for  applications  for  funding  from  States 
and  territories  for  Low-Income  Home 
Energy  Assistance  Program  (LIHEAP) 
and  Social  Services  Block  Grant 
Program  (SSBG).  It  also  establishes  a 
completion  date  for  applications  for 
direct  funding  from  Indian  tribes  and 
tribal  organizations  for  LIHEAP  and 
clarifies  procediu-es  related  to  the 
withholding  of  funds  for  these 
programs.  In  addition,  it  modifies  the 
requirements  for  reallotment  of  funds 
under  LIHEAP.  This  regulation  also 
includes  an  amendment  to  §  96.82, 
regarding  the  required  submission  of 
reports  on  households  applying  for  and 
receiving  LIHEAP  assistance  that  is 
being  issued  as  an  interim  final  rule 
with  opportunity  for  comment. 
DATES:  Effective  Date:  This  final  rule 
and  the  interim  §  96.82  are  effective 
November  15, 1999,  except  that 
§§  96.10(c),  96.10(d)  and  96.49,  are 
efiiective  March  1,  2000.  The 
information  collection  requirements 


contained  in  §  96.30  will  take  effect 
upon  OMB  approval. 

Comment  Period:  Comments  on 
§  96.82  will  be  considered,  if  received  at 
the  appropriate  address,  as  provided 
below,  no  later  than  5  p.m  on  December 
14, 1999.  We  will  not  consider 
comments  concerning  provisions  that 
remain  imchanged  from  the  July  17, 
1992  or  November  16, 1993  proposed 
rules  or  that  were  revised  based  on 
public  comment. 

ADDRESSES:  Mail  written  comments  on 
§  96.82  to  Janet  M.  Fox,  Director, 
Division  of  Energy  Assistance,  Office  of 
Community  Services,  Administration 
for  Children  and  Families,  370  L'Enfant 
Promenade  SW,  Washington,  DC  20447. 

The  comments  received  in  response  to 
the  requirements  in  §  96.82  may  be 
inspected  or  reviewed  at  the  above 
address,  Monday  through  Friday, 
between  9  a.m.  and  5  p.m.,  beginning 
one  week  after  the  publication  of  this 
rule. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Herrell,  202/690-5739. 
SUPPI^MENTARY  INFORMATION: 

Background 

The  Omnibus  Budget  Reconciliation 
Act  of  1981  (Pub.  L.  97-35)  established 
seven  block  grants  to  be  administered  by 
the  Department  of  Health  and  Human 
Services  (HHS).  Subsequent  legislation 
repealed  the  Primary  Care  Block  Grant. 
Additional  legislation  divided  the 
Alcohol  and  E)rug  Abuse  and  Mental 
Health  Services  Block  Grant  into  two, 
resulting  in  the  Community  Mental 
Health  Services  Block  Grant  and  the 
Substance  Abuse  Prevention  and 
Treatment  Block  Grant.  An  interim  final 
regulation  to  implement  the  block  grants 
was  published  in  the  Federal  Register 
on  October  1, 1981  (46  FR  48582)  and 
the  final  regulation  was  issued  on  July 
6, 1982  (47  FR  29472).  Subsequent 
legislation  changed  certain  provisions  of 
the  block  grants  and  the  regulation  was 
modified  several  times.  The  regulation 
was  modified  most  recently  on  May  1, 
1995  (60  FR  21332)  to  address 
requirements  for  LIHEAP.  Based  on  oiu' 
experience  in  administering  the  block 
grants,  we  have  identified  several 
aspects  of  the  block  grant  rules  that 
require,  or  would  benefit  from, 
clarification.  Some  of  those  changes 
were  proposed  in  a  notice  of  proposed 
rulemaking  (NPRM)  issued  by  HHS  for 
block  grant  programs  dated  July  17.' 
1992  (57  FR  31685)  and  are  discussed 
below. 

The  Augustus  F.  Hawkins  Human 
Services  Reauthorization  Act  of  1990, 
Public  Law  101-501,  was  enacted  on 
November  3, 1990.  Title  VII  of  this 


pubhc  law  contains  amendments  to  the 
Low-Income  Home  Energy  Assistance 
Act  of  1981  (Utle  XXVI  of  Pub  L.  97- 
35,  as  amended),  including  several 
changes  affecting  LIHEAP  grantee 
program  administration.  An  interim 
final  rule  published  January  16, 1992,  in 
the  Federal  Register  (57  FR  1960  et  seq.) 
promidgated  regulatory  changes  for 
several  provisions  which  were  effective 
for  fiscal  years  (FY)  1991  and  FY  1992, 
including  a  leveraging  incentive 
program.  It  also  indicated  that 
regulations  concerning  additional 
changes  resulting  from  Public  Law  101- 
501  would  be  issued  at  a  later  date.  A 
final  rule  relating  to  the  provisions 
included  in  the  interim  final  rule  was 
published  on  May  1, 1995  (60  FR 
21332).  An  NPRM  dated  November  16, 
1993  (58  FR  60498)  proposed  additional 
regulatory  changes  for  provisions 
included  in  Public  Law  101-501  that 
were  scheduled  to  become  effective  in 
FY  1993  and  FY  1994.  The  later  changes 
concerned  "forward  funding"  and  the 
end  of  authority  to  transfer  LIHEAP 
funds  to  other  HHS  block  grants.  Other 
provisions  relating  to  application 
submission  and  completion  dates  were 
included  in  the  NPRM.  Some  of  the 
provisions  included  in  the  Department's 
NPRM  of  July  17,  1992.  were  also 
included  in  die  November  16, 1993 
NPRM. 

This  final  rule  includes  provisions 
which  were  originally  contained  in  both 
the  NPRM  issued  by  the  Department  of 
Health  and  Himian  Services  on  July  17, 
1992  (57  FR  31685)  and  the  NPRM 
issued  on  November  16, 1993  (58  FR 
60498)  concerning  LIHEAP.  CSBG  and 
SSBG,  all  of  which  are  administered  by 
the  Administration  for  Children  and 
Families  (ACF).  It  includes  a  due  date 
for  completion  of  applications  for  direct  . 
funding  of  Indian  tribes  and  tribal 
organizations  under  LIHEAP.  Other 
issues  proposed  in  the  NPRM  of  July  17, 
1992  which  address  LIHEAP,  CSBG.  and 
SSBG  as  well  as  some  of  the  other  block 
grant  programs  which  are  administered 
by  agencies  of  the  Public  Health  Service 
(PHS),  are  also  finalized  in  this  rule.  It 
clarifies  procedures  related  to  the 
withholding  and  reallotment  of  funds 
and  requires  obligation  and  expenditure 
reports.  Some  of  those  items  in  the  July 
17, 1992  NPRM  which  relate  to  the 
block  grants  that  are  administered  by 
agencies  of  the  PHS  may  be  addressed 
in  a  separate  action.  Therefore,  this  final 
rule  excludes  the  following  sections 
relating  to  the  block  grants  administered 
by  the  PHS  contained  in  the  July  1992 
NPRM:  96.121,  96.122.  96.123  and 
96.124.  In  addition,  this  final  rule 
finalizes  proposals  from  the  November 
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16, 1993  NPRM.  It  establishes 
submission  and  completion  dates  for 
block  grant  applications  from  States  and 
territories  for  UHEAP  and  SSBG.  It  also 
codifies  the  end  of  transfer  authority 
imder  LIHEAP.  Since  the  publication  of 
the  November  16. 1993  NPRM. 
legislation  changed  the  forward  funding 
program  year  for  LIHEAP  to  October  1 
through  September  30,  the  same  dates  as 
the  current  Federal  fiscal  year,  but 
funded  one  year  in  advance.  The  issue 
of  forward  funding  for  LIHEAP  is 
discussed  below.  Also,  this  final  rule 
adds  new  provisions  to  update  the 
regulation  to  reflect  the  current  names 
and  statutory  citations  for  the  block 
grants.  The  NPRM  dated  November  16, 
1993  also  included  technical  changes  to 
§  96.82,  concerning  a  statutorily 
required  report  on  households  assisted 
under  the  LIHEAP  program. 
Subsequently,  however,  the  Human 
Services  Amendments  of  1994  (Pub.  L. 
103-252)  amended  the  statutory 
requirements  applying  to  that  report. 
This  amendment  includes  changes  to 
the  existing  regidations  to  reflect 
implementation  of  those  new 
requirements,  which  we  are  issuing  as 
an  interim  final  rule  with  opportunity 
for  comment. 

Provisions  in  both  the  July  17, 1992 
NPRM  and  the  November  16, 1993 
NPRM  included  provisions  relating  to 
requirements  for  CSBG.  Since  the 
publication  of  those  NPRMs,  new 
legislation  has  significantly  amended 
certain  provisions  of  the  Community 
Services  Block  Grant  Act.  Accordingly, 
this  final  rule  deletes  the  following 
provisions  relating  to  CSBG:  Sections 
96.49(a),  96.92  and  96.95  of  the  July  17, 
1992  NPRM  and  §8  96.10(c)(1), 
96.10(d)(1)  and  96.49(a)  of  the 
November  16, 1993  NPRM. 

The  NPRM  dated  July  17, 1992  (57  FR 
31682)  allowed  a  comment  period  of  60 
days.  Thirteen  letters  were  received  in 
response  to  that  NPRM  and  are 
discussed  below.  The  NPRM  dated 
November  16, 1993  allowed  a  45-day 
comment  period.  Three  letters  were 
received  in  response  to  that  NPRM  and 
are  also  discussed  below. 

A  final  rule  to  replace  the  interim 
final  rule  of  January  16, 1992  on  the 
leveraging  incentive  program  and  other 
issues  was  published  on  May  1, 1995 
(60  FR  21322).  In  some  cases,  provisions 
from  the  July  1992  and  November  1993 
NPRM's  were  included  in  that  final  rule, 
if  they  were  related  to  issues  already 
being  addressed  in  that  rule.  This 
applies  to  §§96.14,  96.83,  96.84  and 
96.87. 


Waiver  of  Notice  and  Comment 
Procedures 

The  Human  Services  Amendments  of 
1994  (Pub.  L.  103-252)  amended  section 
2605(c)(1)(G)  of  the  LIHEAP  statute 
regarding  data  required  to  be  submitted 
to  the  Department  as  part  of  a  grantee's 
annual  application  for  funds  under  the 
LIHEAP  program.  Section  96.82  of  this 
amendment  to  the  block  grant  statute, 
which  implements  these  statutory 
changes,  is  being  published  in  interim 
final  form.  The  Administrative 
Procedures  Act  (5  U.S.C.  553(b)(B)) 
provides  that,  if  the  Department  for 
good  cause  finds  that  a  notice  of 
proposed  rulemaking  (NPRM)  is 
unnecessary,  impracticable,  or  contrary 
to  public  interest,  it  may  dispense  with 
the  NPRM  if  it  incorporates  a  brief 
statement  in  the  interim  final  rule  of  the 
reasons  for  doing  so. 

The  Department  finds  that  there  is 
good  cause  to  dispense  with  an  NPRM 
with  respect  to  proposed  changes  to 
§  96.82  of  the  block  grant  regidations. 
First,  it  is  important  that  grantees  have 
timely  notice  of  the  rules  for  operating 
their  LIHEAP  programs  consistent  with 
the  1994  statutory  provisions.  Second, 
LIHEAP  grantees  and  interested  parties 
were  notified  by  information 
memorandum  of  the  opportunity  to 
comment  on  these  requirements  as  part 
of  the  Dei>artment's  request  for  approval 
by  the  Office  of  Management  and 
Budget  of  the  collection  of  the 
information.  No  objections  were 
submitted  to  the  information  collection 
approval  request. 

We  are  interested  in  receiving  formal 
comments  on  this  interim  final  rule  for 
§  96.82.  We  will  review  any  comments 
which  we  receive  by  December  14, 
1999.  We  will  revise  the  rule,  as 
appropriate,  based  on  the  comments  we 
receive  and  our  experience  in 
implementing  the  requirement. 

Forward  Funding  of  LIHEAP.  Sections 
in  the  November  16, 1993  NPRM 
relating  to  the  program  year  dates  are 
being  deleted  because  of  a  change  in  the 
law.  A  new  section,  2602(c),  was  added 
to  the  LIHEAP  statute  by  Public  Law 
101-501.  This  section  provided  that 
LIHEAP  funds  would  be  available  for 
obligation  on  the  basis  of  a  new 
"program  year"  of  July  1  through  June 
30,  rather  than  on  the  normal  Federal 
fiscal  year  basis  of  October  1  to 
September  30.  The  law  provided  that 
this  change  from  a  fiscal  year  to  a 
program  year  basis,  known  as  "forward 
funding",  would  take  place  beginning  in 
fiscal  year  (FY)  1993,  and  that  it  would 
be  implemented  by  appropriating  funds 
in  the  FY  1993  HHS  appropriations  law 
for  a  nine-month  transition  period  of 


October  1, 1992  to  Jime  30, 1993,  and 
also  for  the  new  program  year  of  Jidy  1 , 

1993  to  Jime  30, 1994,  a  period  of  21 
months. 

The  FY  1993  appropriations  law  for 
HHS  (Pub.  L.  102-394)  provided 
funding  for  the  regular  Federal  fiscal 
year  1993,  which  began  October  1, 1992 
and  ended  September  30, 1993.  It  also 
provided  advance  funding  for  FY  1994 
to  operate  the  program  for  a  nine-month 
transition  period  of  October  1, 1993  to 
June  30, 1994,  thus  providing  partial 
implementation  of  forward  funding  a 
year  later  than  authorized. 

The  FY  1994  appropriations  law. 
Public  Law  103-112,  provided  advance 
FY  1995  funds  for  the  period  beginning 
October  1, 1994.  This  left  a  three-month 
funding  gap  of  July  1  to  September  30, 
1994.  To  eUminate  that  funding  gap,  an 
amendment  to  the  Emergency 
Supplemental  Appropriations  Act  of 

1994  (Pub.  L.  103-211)  made  the  FY 
1994  funds  available  until  September 
30  1994. 

The  Budget  of  the  United  States 
Government  for  Fiscal  Year  1995 
requested  funds  for  the  normal  Federal 
fiscal  year  of  October  1, 1994  to 
September  30, 1995.  Subsequently,  Title 
in  of  the  Human  Services  AJnendments 
of  1994,  Public  Law  103-252, 
reauthorized  LIHEAP  and  provided  that 
the  program  year  shall  begin  on  October 
1  of  the  fiscal  year  following  the  year  in 
which  the  appropriation  is  made. 
Therefore,  the  reauthorization  law. 
Public  Law  103-252,  opted  for  funding 
a  program  year  that  is  on  the  same  time 
frame  as  the  Federal  fiscal  year,  but 
funded  one  year  in  advance. 
Consequently,  the  changes  which 
related  to  forward  funding  which  were 
proposed  in  the  NPRM  dated  November 
16, 1993  (58  FR  60498)  will  not  be 
implemented,  since  due  dates  for 
reports  and  other  actions  do  not  need  to 
be  changed  to  be  consistent  with  the 
timetable  for  a  new  program  year. 
Therefore,  the  information  concerning 
forward  funding  and  the  resultant 
^  technical  changes  contained  in  that 
NPRM  are  deleted  from  §§  96.10,  96.42, 
96.49,  96.80,  96.81,  96.85  and  96.87. 
Throughout  this  current  regulation,  the 
dates  proposed  in  the  NPRM  dated 
November  16, 1993  (58  FR  60498)  for 
implementation  diuing  forward  funding 
are  deleted  and  the  dates  included  are 
based  on  the  Federal  fiscal  year. 

Section-by-Section  Analysis  of  Changes 
in  the  Regulations 

Subpart  A — Introduction 

Section  96.1    Scope 

Several  changes  have  taken  place  in 
the  block  grants  since  these  regulations 
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were  first  issued  in  1981.  We  are 
amending  this  section,  which  specifies 
which  programs  are  subject  to  the 
regulations,  to  reflect  the  cunent  names 
and  legal  status  of  the  block  grants. 
Although  these  amendments  were  not  in 
either  the  July  17, 1992  or  the  November 
16, 1993  NPRMs,  we  are  including  them 
in  the  final  rule  since  the  changes  are 
only  technical  in  natiue  and  reflect  the 
statutory  situation. 

Specifically,  we  are  revising 
paragraph  (a)  to  show  that  the  CSBG 
program  is  now  covered  by  sections 
671-683  of  Public  Law  97-35,  as 
amended;  deleting  reference  in 
paragraph  (d)  to  the  Primary  Care  Block 
Grant,  which  was  repealed;  and 
amending  paragraph  (e)  to  reflect  the 
fact  that  the  Maternal  and  Child  Health 
Services  Block  Grant  (MCH)  program  is 
found  at  42  U.S.C.  701-709.  We  are  also 
deleting  reference  in  paragraph  (c)  to  the 
Alcohol  and  Drug  Abuse  and  Mental 
Health  Services  Block  Grant,  which  has 
been  repealed  and  replaced  by  the 
Community  Mental  Health  Services 
Block  Grant  (CMHS)  and  the  Substance 
Abuse  Prevention  and  Treatment  Block 
Grant  (SAPT).  CMHS  and  SAPT  are  now 
referenced  in  revised  paragraphs  (c)  and 
(d). 

Finally,  we  are  revising  paragraph  (f) 
to  clarify  that  these  regulations  also 
apply  to  the  Empowerment  Zones  and 
Enterprise  Communities  programs 
enacted  in  1993  as  a  part  of  the  Social 
Services  Block  Grant  statute.  A  question 
had  been  raised  by  eligible  entities  as  to 
whether  the  block  grant  regulations  or 
parts  74  and  92  of  Departmental 
regulations  applied  to  the 
Empowerment  Zones  and  Enterprise 
Communities.  This  amendment  will 
make  clear  that  part  96,  the  block  grant 
regulations,  are  applicable.  This  is 
consistent  with  guidance  previously 
issued  by  the  Department. 

Section  96.2    Definitions 

The  Trust  Territory  of  the  Pacific 
Islands  (TTPI)  consisted  of  Micronesia, 
the  Marshall  Islands,  and  Palau  for  the 
first  five  years  of  the  LIHEAP  and  CSBG 
programs.  Two  of  the  components  of  the 
TTPI,  the  Marshall  Islands  and 
Micronesia,  entered  into  Compacts  of 
Free  Association  with  the  United  States 
in  1986,  under  which  they  were 
declared  independent  nations  that  will 
be  associated  with  the  United  States  for 
defense  purposes  diiring  a  15-year 
transition  period.  Under  the  terms  of 
those  Compacts,  allocations  to  the  new 
Federated  States  of  Micronesia  and  the 
Republic  of  the  Marshall  Islands  under 
LIHEAP,  CSBG,  and  several  other 
Federal  assistance  programs  were 
phased  out  over  a  three-year  period, 


beginning  in  FY  1987.  Beginning  with 
FY  1990,  they  were  no  longer  eligible  to 
receive  any  LIHEAP  or  CSBG  funding. 
Palau  has  also  signed  a  Compact  of  Free 
Association,  which  went  into  effect  at 
noon  on  October  1, 1994.  As  a  result,  no 
remaining  entity  is  encompassed  by  the 
term,  "Trust  Territory  of  the  Pacific 
Islands".  The  LIHEAP  and  CSBG 
aUocations  for  the  new  Republic  of 
Palau  were  also  phased  out  over  a  three- 
year  period,  beginning  in  FY  1996.  The 
allocation  for  the  Republic  of  Palau  was 
no  more  than  75%  of  its  FY  1995 
amount  in  FY  1996,  no  more  than  50% 
in  FY  1997,  and  no  more  than  25%  in 
FY  1998.  Beginning  in  FY  1999,  no 
LIHEAP  or  CSBG  funds  will  be  allocated 
to  the  Republic  of  Palau.  All  three 
original  components  of  TTPI  (the 
Federated  States  of  Micronesia,  the 
Republic  of  the  Marshall  Islands,  and 
the  Republic  of  Palau)  continue  to 
receive  funding  under  the  block  grants 
administered  by  agencies  of  the  PHS, 
since  they  were  exempt  from  the 
compacts'  requirements  to  phase  out 
funding. 

To  take  account  of  changes  in  the 
Trust  Territory,  the  NPRM  dated  July 
17, 1992  (57  FR  31682)  proposed  to 
modify  the  definition  of  "State"  as  used 
in  the  block  grant  rule.  This  final  rule 
will  further  modify  that  definition  by 
deleting  "the  Trust  Territory  of  the 
Pacific  Islands  comprised  of  Palau" 
since  Palau's  Compact  of  Free 
Association  became  effective  after  the 
publication  of  the  July  1992  NPRM.  We 
are  also  adding  a  statement  that,  for 
block  grants  administered  by  agencies  of 
the  PHS,  "States"  will  include  the 
Federated  States  of  Micronesia,  the 
Republic  of  the  Marshall  Islands,  and 
the  Republic  of  Palau. 

No  comments  were  received  in 
response  to  §  96.2  of  the  NPRM. 
Therefore,  the  final  rule  is  revised  as 
described  above. 

Subpart  B — General  Procedures 

Section  96.10  Prerequisites  To  Obtain 
Block  Grant  Funds 

Form  of  application.  In  general,  the 
block  grant  regulations  provide  States 
and  other  grantees  with  substantial 
discretion  in  preparing  applications  and 
related  forms.  The  current  section  reads: 
"No  particular  form  is  required  for  a 
State's  application  or  the  related 
submission  required  by  statute."  This 
language  may  be  misleading,  however, 
inasmuch  as  some  block  grant  statutes 
do,  in  fact,  require  grantees  to  submit 
applications  and  other  information  in  a 
particular  form  in  order  to  ensure  that 
the  information  is  useful  for  statutorily 
intended  purposes,  e.g..  Congressional 


oversight.  Examples  are  the  application 
requirements  for  MCH,  CMHS  and 
SAPT.  The  NPRM  dated  July  17, 1992 
(57  FR  31682)  proposed  to  modify 
subsection  (a)  to  allow  the  Department 
to  specify  the  form  of  an  application 
when  this  is  required  or  clearly 
contemplated  by  the  authorizing  statute. 

Comments:  Two  comments  were 
received  in  response  to  the  proposal 
concerning  the  form  of  an  application. 
One  commenter  indicated  that  the 
Department  was  proposing  to  specify 
the  form  of  application  to  be  submitted 
for  CSBG  funding.  The  other  commenter 
indicated  the  fact  that  adding  "except 
where  prescribed  elsewhere  in  this 
rule"  to  the  current  language  is  not  all 
inclusive,  especially  since  the  above 
example  omitted  at  least  one  other  block 
grant  statute,  MCH,  which  explicitly 
requires  the  Secretary  to  provide  a 
specific  "standard  form"  for  the  States' 
applications.  The  commenter 
recommended  that  the  rule  be  amended 
either  to  add  this  example  or  to  clarify 
that  exceptions  include  any  program 
where  the  authorizing  legislation 
specifically  requires  a  particular  form. 

Response:  .Although  the  CSBG  statute 
requires  the  specific  content  to  be 
included  in  CSBG  applications,  no 
particular  format  is  required.  The  format 
by  regulation  is  at  the  discretion  of  the 
grantee. 

The  Department  agrees  with  the 
commenter  that  the  above  example 
should  include  an  additional  statement 
that  Title  V  of  the  MCH  statute  requires 
the  Secretary  to  provide  a  specific 
"standard  form"  for  the  States' 
applications.  Therefore,  section  96.10(a) 
is  amended  to  include  this  specific 
requirement.  Furthermore,  we  have 
added  a  clarification  to  allow  specific 
formats  when  authorizing  legislation 
requires  it. 

m  support  of  its  commitment  to 
Federalism,  the  Department  will 
continue  to  make  every  effort  to  develop 
its  application  requirements  and  forms 
in  close  cooperation  with  the  States,  and 
where  possible,  the  communities.  For 
example,  when  developing  the  MCH 
application  and  annual  report,  the 
Maternal  and  Child  Health  Biu«au 
developed  new  guidance  and  an 
automated  reporting  system  based  on 
the  emerging  concept  of  "Performance 
Partnersfadps".  Not  only  did  the  Bureau 
meet  regularly  with  a  Block  Grant 
Guidance  Work  Group  made  up  largely 
of  State  and  local  MCH  representatives, 
but  the  Bureau  field  tested  the  guidance 
and  information  system  with  9  states 
and  held  a  niunber  of  sessions  at  three 
separate  national  meetings  with 
representatives  of  all  State  MCH  and 
Children  with  Special  Health  Care 
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Needs  Directors,  as  well  as  many  local 
directors.  The  initial  national  sessions 
focused  on  discussing  and  reviewing  the 
proposed  guidance  and  performance 
partnership  measures.  Later  sessions 
included  hands  on  training  in  using  the 
guidance  that  was  provided  by  the 
Bureau  and  the  nine  test  States. 

Application  Subnxission  and 
Completion  Dates  for  States  and 
Territories  For  Block  Grants.  Due  dates 
for  submission  and  completion  of  State 
and  territorial  applications  for  LIHEAP, 
CSBG  and  SSBG  were  proposed  by  the 
November  16, 1993  NPRM  to  be  added 
to  the  block  grant  regulations  so  that 
grant  awards  can  be  issued  as  close  as 
possible  to  the  beginning  of  a  grant 
period. 

The  Cash  Management  Improvement 
Act  of  1990.  (CMIA.  Pub.  L.  101-453) 
imposes  requirements  for  the  timely 
transfer  of  funds  between  a  Federal 
agency  and  a  State  and  for  the  exchange 
of  interest  where  transfers  are  not  made 
in  a  timely  fashion.  The  CMIA  also 
requires  States  to  minimize  the  time 
between  the  receipt  of  Federal  funds 
and  their  disbursement  by  the  State  for 
program  purposes.  The  CMIA  applies  to 
States  and  territories,  but  it  does  not 
apply  to  Indian  tribes  or  tribal 
organizations. 

The  establishment  of  application  due 
dates  for  States  and  territories  will  allow 
the  agency  sufficient  time  to  process 
applications  and  issue  awards  in  a 
timely  manner,  in  order  to  minimize 
interest  charges  associated  with  the 
CMIA.  The  NPRM  issued  by  the 
Department  on  July  17, 1992  (57  FR 
31685)  also  proposed  completion  dates 
for  tribal  applications  for  the  CSBG  and 
LIHEAP.  See  below  under  §  96.49  for 
further  discussion  of  tribal  applications. 

Because  significant  changes  to  the 
CSBG  Act  have  been  enacted  since  the 
publication  of  the  NPRMs,  we  have 
deleted  the  provisions  relating  to  CSBG 
application  sulHnission  and  completion 
dates  from  this  final  rule. 

SSBG:  The  November  16, 1993  NPRM 
also  proposed  to  establish  the  due  date 
for  SSBG  applications  as  one  month 
prior  to  the  beginning  of  the  SSBG  State 
program  year.  State  SSBG  allocations 
are  established  by  a  formula  based  on 
population.  Each  fall,  individual  State 
allocations  for  the  following  Federal 
fiscal  year,  based  on  the  projected 
Congressional  appropriation,  are 
published  in  the  Federal  Register. 
Unless  the  appropriation  is  enacted  at  a 
different  level,  the  allocations  published 
in  the  Feileral  Register  the  previous  fall 
are  the  basis  for  determining  the  amount 
of  the  grant  awards  for  the  following 
fiscal  year.  For  example,  FY  1999 
allocations  were  published  in  the 


Federal  Reg[iBter  in  the  ^  of  1998  for 
distribution  to  the  States  in  Federal 
fiscal  year  1999,  begiiming  October  1, 
1998.  This  approach  gives  the  grantee  - 
plenty  of  time  to  plan  its  program 
activities. 

For  SSBG,  accordingly,  it  was 
proposed  that  States  and  territories 
which  operate  on  a  Federal  fiscal  year 
basis  submit  applications  (pre- 
expenditine  reports)  for  funding  by 
September  1  of  the  preceding  fiscal  year. 
It  was  also  proposed  that  States  and 
territories  which  operate  their  SSBG 
program  on  a  JiUy  1 — ^June  30  basis 
submit  their  applications  for  funding  by 
Jime  1  of  the  preceding  funding  period. 
For  example,  for  States  and  territories 
which  operate  on  the  basis  of  the  fiscal 
year  which  begins  on  October  1,  2000, 
and  ends  on  September  30,  2001,  the 
date  of  submission  for  applications 
would  be  September  1,  2000.  For  SSBG 
programs  with  a  funding  period  which 
beghis  on  July  1,  2000,  and  ends  on  June 
30.  2001,  the  date  of  submission  would 
be  June  1.  2000.  No  date  was  proposed 
for  completion  of  SSBG  applications. 

No  comments  were  received  in 
response  to  the  proposal  for  submission 
dates  for  the  SSBG  program.  Thus,  the 
provision  is  adopted  as  proposed,  with 
two  exceptions.  We  have  added  the 
authority  to  allow  the  Department  to 
agree  to  a  later  application  submission 
date,  in  order  to  allow  for  unusual 
circumstances  that  may  make  meeting 
these  deadlines  difficult  or  impossible. 
In  addition,  we  have  changed  the  term 
"Secretary"  used  in  the  NPRM  to 
"Department",  to  better  reflect  actual 
working  relationships. 

Therefore,  the  date  for  submission  of 
SSBG  applications  is  September  1  of  the 
preceding  fiscal  year  for  those  States 
which  operate  on  a  Federal  fiscal  year 
basis  unless  the  Department  agrees  to  a 
later  date.  The  date  for  submission  of 
applications  for  those  States  which 
operate  on  a  Jidy  1 — ^June  30  basis  is  the 
preceding  June  1  unless  the  Department 
agrees  to  a  later  date.  States  requesting 
a  later  subnnssion  date  should  provide 
proper  documentation  to  the 
Department. 

LIHEAP:  For  LIHEAP,  it  was  proposed 
in  the  NPRM  dated  November  16. 1993 
(58  FR  60498)  that  the  submission  date 
for  applications  be  established  as  one 
month  before  the  beginning  of  the  new 
"program  year"  of  July  1  to  Jime  30. 
Thus,  the  due  date  for  submission  of  the 
applications  would  be  June  1,  if  forward 
funding  were  implemented. 

Also  in  the  NPRM.  for  LIHEAP,  the 
final  date  for  completion  of  applications 
from  States  and  territories  was  proposed 
to  be  estabUshed  as  December  31  of  the 
program  year  for  which  they  were 


requesting  funds,  almost  seven  months 
after  the  due  date  for  the  submission  of 
the  applications. 

Comment:  One  comment  was  received 
in  response  to  the  proposed  LIHEAP 
submission  dates  and  completion  dates 
for  States  and  territories.  The 
commenter  was  in  favor  of  the  proposed 
LIHEAP  submission  date  but  did  not 
think  the  completion  date  should  be 
more  than  60  days  after  submittal.  The 
commenter  expressed  the  belief  that  the 
Department  was  attempting  to 
circumvent  the  requirements  imder  the 
Cash  Management  Improvement  Act 
(CMIA)  and  that  grantees  shoiUd  receive 
a  grant  award  notification  before 
October  1  or  December  31  of  the 
program  year. 

Response:  The  Department  disagrees 
with  die  assertion  that  we  are  trying  to 
circumvent  the  reqiurements  under  the 
CMIA.  If  States  submit  their 
applications  earlier,  the  Department  will 
review  them  as  soon  as  possible. 
Departmental  review  will  be  delayed 
only  if  the  grantee  fails  to  submit  all  the 
information  required.  The  December  31 
completion  date  requirement  was 
proposed  in  order  to  give  grantees  the 
time  to  submit  the  required  information, 
not  to  give  the  Department  more  time  to 
review  it. 

It  is  the  conclusion  of  the  Department 
that  since  LIHEAP  will  continue  to  be 
operated  on  a  normal  fiscal  year  basis  of 
October  1  to  September  30,  with 
funding  scheduled  to  be  appropriated 
one  year  in  advance,  the  due  date  for 
submission  of  funding  applications  from 
States  and  territories  wiU  be  established 
as  September  1,  one  month  prior  to  the 
beginiaing  of  the  fiscal  year,  unless  the 
Department  agrees  to  a  later  date.  We 
believe  it  is  appropriate  to  require 
submission  of  the  funding  application 
prior  to  the  start  of  the  funding  period, 
since  the  grantees  will  have  been 
advised  of  the  amount  of  their 
allocations  (they  shoidd  know  the  level 
or  amount)  one  year  in  advance  and 
thus  will  have  had  sufficient  time  for 
planning  and  to  hold  the  required 
public  hearings.  The  submission  date  of 
September  1  is  also  consistent  with  the 
submission  date  for  applications  for 
tribal  grantees. 

The  Department  agrees  with  the 
commenter  that  a  period  of  almost  seven 
months  is  not  needed  for  review  of  the 
applications.  However,  based  on  past 
experience,  since  numerous 
applications  from  both  States  and  tribes 
wiU  be  received  at  the  same  time,  sixty 
days  may  not  be  sufficient  time  for  the 
completion  of  reviews,  notification  of 
grantees  concerning  deficiencies  in 
applications,  and  receipt  of  the  grantees' 
responses.  Therefore,  as  a  compromise. 
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the  due  date  for  the  completion  of  all 
information  required  by  States  and 
territories  is  being  established  as 
December  15  of  the  fiscal  year  for  which 
they  are  requesting  funds,  3V2  months 
after  the  due  date  for  the  submission  of 
the  applications.  For  example,  for  fiscal 
year  2000,  which  begins  on  October  1, 

1999  and  ends  on  September  30,  2000, 
applications  must  be  submitted  by 
September  1, 1999  and  must  be 
completed  by  December  15, 1999, 
unless  the  Department  agrees  to  a  later 
date  after  proper  documentation  from 
the  State. 

As  with  the  SSBG  program,  we  have 
added  the  authority  to  allow  the 
Department  to  agree  to  a  later 
application  submission  or  completion 
date,  in  order  to  allow  for  unusual 
circiunstances  that  may  make  meeting 
these  deadlines  diffic\ilt  or  impossible, 
and  we  have  changed  the  term 
"Secretary"  to  "Department". 

Effective  Date:  Given  the  timing  of 
publication  of  this  final  rule,  there  will 
not  be  time  for  grantees  to  meet  the  new 
schedide  for  submission  and  completion 
of  FY  2000  SSBG  and  LIHEAP 
applications,  which  will  be  due  on 
September  1  (or  Jime  1  for  some  SSBG 
applications)  of  each  year.  Accordingly, 
§§  96.10(c)  (1)  and  (2)  and  96.10(d)  of 
this  rule,  relating  to  the  submission 
deadlines  for  SSBG  applications  and  the 
submission  and  completion  deadlines 
for  LIHEAP  applications,  will  become 
effective  on  March  1,  2000,  and  will 
apply  beginning  with  FY  2001  plans  for 
SSBG  and  LIHEAP.  Under  these 
provisions,  for  example,  SSBG 
applications  for  FY  2001  must  be 
submitted  by  September  1,  2000  for 
States  that  operate  their  programs  on  a 
federal  fiscal  year  basis,  and  by  Jime  1, 

2000  for  States  that  operate  on  a  July  1- 
June  30  program  year  basis.  LIHEAP 
applications  for  FY  2001  must  be 
submitted  by  September  1,  2000  and 
must  be  completed  by  December  15, 
2000. 

Section  96.15    Waivers 

The  LIHEAP  statute  provides  that 
grantees  may  request  waivers  of  the 
limit  on  the  amoimt  of  funds  that  may 
be  spent  on  weatherization  activities 
and  other  energy-related  home  repairs 
and  of  certain  crisis  assistance 
performance  standards. 

The  LIHEAP  statute  provides  that,  in 
general,  not  more  than  15  percent  of 
funds  allotted  to  or  available  to  a 
grantee  for  any  fiscal  year  may  be  used 
for  weatherization  activities  and  other 
energy-related  home  repairs.  Section 
705  of  Public  Law  101-501  (42  U.S.C. 
8624(k))  amended  section  2605(k)  of  the 
LIHEAP  statute  to  allow  the 


Department,  under  certain 
circvmistances,  to  grant  a  waiver  to 
increase  the  maximum  amount  of 
LIHEAP  funds  a  grantee  may  use  for  low 
cost  weatherization  or  other  energy- 
related  home  repairs  from  15  percent  to 
up  to  25  percent  of  the  funds  allotted  or 
available  to  the  grantee. 

Section  2604(c)  of  the  LIHEAP  statute 
provides  that  a  "reasonable  amount"  of 
LIHEAP  funds  (based  on  data  from  prior 
years)  shall  be  reserved  until  March  15 
of  each  year  by  each  grantee  for  energy 
crisis  intervention,  ll^s  section 
describes  performance  standards  for 
time  frames  for  the  provision  of 
assistance,  in  addition  to  performance 
standards  for  geographical  accessibility 
and  obtaining  applications  from 
individuals  who  are  physically  infirm. 
However,  the  statute  provides  for  a 
waiver  of  the  performance  standards  for 
a  program  in  a  geographical  area 
affected  by  a  natural  disaster  designated 
by  the  Secretary  or  affected  by  a  major 
disaster  or  emergency  designated  by  the 
President  for  as  long  as  the  designation 
remains  in  effect,  when  the  emergency 
makes  compliance  with  the  standards 
impracticable.  Detailed  criteria  for  a 
waiver  of  the  crisis  assistance 
performance  standards  are  described  in 
45  CFR,  part  96,  §  96.89. 

Currently,  no  mention  is  made  in 
§96.15  of  the  regulations  to  indicate  to 
whom  applications  for  waivers  that  are 
permitted  by  statute  should  be 
submitted  for  the  LIHEAP  program. 
Current  regulation  requires  that  waivers 
under  the  CSBG  program  are  to  be 
submitted  to  the  Director,  Office  of 
Commimity  Services.  It  was  proposed  in 
the  NPRM  dated  November  16, 1993  (58 
FR  60498)  that  waiver  applications  for 
SSBG  (formerly  submitted  to  the 
defunct  Office  of  Human  Development 
Services)  and  for  LIHEAP  should  also  be 
submitted  to  the  Director,  Office  of 
Community  Services.  This  section  also 
currently  specifies  that  applications  for 
waivers  for  block  grants  administered  by 
agencies  of  the  PHS  should  be 
submitted  to  the  Assistant  Secretary  of 
Health.  With  the  reorganization  of  the 
Office  of  the  Assistant  Secretary  for 
Health  in  1995,  this  responsibility  was 
delegated  to  the  cognizant  Agencies  of 
the  PHS.  Accordingly,  this  section  has 
been  revised  to  specify  that  waiver 
requests  should  be  submitted  to  the 
Director  of  the  Centers  for  Disease 
Control  and  Prevention  for  PHS,  to  the 
Administrator  of  the  Substance  Abuse 
and  Mental  Health  Services 
Administration  for  CMHS  and  SAPT. 
and  to  the  Director  of  the  Maternal  and 
Child  Health  Bureau  for  MCH.  The  new 
titles  of  the  CMHS  and  SAPT  block 
grants  are  also  reflected  in  this  section. 


No  comments  were  received  in 
response  to  §  96.15  of  the  NPRM. 
Therefore,  this  rule  is  adopted  as 
proposed,  with  the  changes  discussed 
above  for  the  titles  and  waiver 
approving  authorities  for  the  block 
grants  administered  by  agencies  of  the 
PHS. 

Subpart  C— Financial  Management 

Section  96.30    Fiscal  and 
Administrative  Requirements 

The  NPRM  issued  by  the  Department 
dated  July  17, 1992  proposed  to  add  a 
new  paragraph  that  would  require  block 
grant  recipients  to  submit  information 
on  the  obligation  and  expenditure  status 
of  each  block  grant  allocation.  For  block 
grants  whose  statutory  authorizations 
include  time  limits  on  both  obligation 
and  expenditiu-e  of  funds,  this 
information  would  include:  (1)  The 
dollar  amount  of  the  funds  obligated  by 
the  grantee  and  the  date  of  the  last 
obligation;  and  (2)  the  dollar  amount  of 
the  funds  expended  by  the  grantee  and 
the  date  of  the  last  expenditure. 

For  block  grant  statutes  which  have 
time  limits  on  the  obligation  of  funds 
but  not  on  the  expenditure  of  funds,  this 
information  would  include  the  dollar 
amount  of  the  funds  obligated  during 
the  period  funds  were  available  for 
obligation  and  the  date  of  the  last 
obligation. 

For  block  grant  statutes  which  have 
time  limits  only  on  the  expenditure  of 
funds,  this  information  would  include 
the  dollar  amount  of  the  funds 
expended  and  the  date  of  the  last 
expenditure. 

The  information  would  be  required 
for  each  block  grant  award  allocation 
after  the  close  of  the  statutory  period(s) 
for  obligation  of  funds  and/or 
expenditure  of  funds. 

As  proposed  in  the  NPRM,  grantees 
would  be  required  to  answer  an  inquiry 
issued  to  the  grantee  by  the 
Department's  Office  of  Payment 
Management  Systems.  This  letter  would 
be  sent  at  the  end  of  the  statutory  period 
for  obligation  or  expenditiire  of  funds. 
Grantees  would  have  90  days  after  the 
end  of  the  applicable  statutory  period 
(or  90  days  after  receipt  of  the  letter, 
whichever  is  the  later  date)  to  return  the 
letter  with  the  required  information. 

This  information  would  allow  HHS 
and  the  grantee  to  verify  the  financial 
status  of  block  grant  funds  and  allow  the 
Department  to  determine  aggregate 
obligations,  expenditures,  and  available 
balances.  The  reporting  requirement 
would  not  affect  a  grantee's  right  to 
subsequent  reimbursement  or  to  draw 
down  funds  for  authorized  obligations 
or  expenditm«s  made  within  the 
allowable  statutory  periods. 
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Comments:  Three  commenters  wrote 
in  response  to  this  section  of  the  NPRM. 
One  commenter  indicated  that,  although 
submission  of  a  letter  to  the  Department 
at  the  end  of  the  year  on  the  expenditure 
of  CSBG  funds  would  not  be  a 
significant  burden,  it  seemed  to  be  a 
duplication  of  information  which  the 
States  provide  in  the  expenditure 
reports  submitted  at  the  end  of  the  year. 
The  commenter  continued  by  stating 
that  it  would  have  no  adverse  impact  for 
this  report  to  be  submitted  concerning 
LIHEAP  expenditiues. 

The  second  commenter  wrote  that  the 
imposition  of  new  reporting 
requirements  is  contrary  to  the  original 
intent  of  the  block  grant  legislation  that 
sought  to  minimize  Federal 
administrative  requirements  by  placing 
greater  reliance  on  State  government. 
The  writer  stated  that  the  current  block 
grant  reporting  requirements  are 
adequate  and  should  not  be  chansed. 

The  final  commenter  asserted  mat  the 
CSBG  Act  is  administered  exclusively 
by  subgrantees,  and  the  proposed 
section  does  not  make  it  clear  what 
requirements  would  be  placed  on 
subgrantees  to  report  to  a  State  in  order 
for  die  State  to  be  able  to  file  the 
information  the  new  section  will 
require.  The  commenter  stated  the  hope 
that  any  requirements  placed  on 
subgrantees  to  provide  information  to 
the  State  would  conform  to  the  system 
HHS  now  imposes  on  its  direct  grantees 
to  file  various  financial  reports. 

Response:  Currently,  the  Department 
does  not  require  obligation  or 
expenditure  reports  for  the  block  grants 
(although  some  grantees  submit  them 
voluntarily.)  This  has  caused  problems 
in  the  past  because  there  is  no  clear-cut 
information  as  to  when  a  grantee  has 
completely  used  its  grant  funds,  thus 
allowing  the  Department  to  close  the 
grant  account.  Public  Law  101-510 
(signed  into  law  on  November  5, 1990) 
amended  31  U.S.C.  Chapter  15  to 
provide  that,  by  the  end  of  the  fifth 
fiscal  year  after  the  fiscal  year  in  which 
the  Federal  government  obligated  the 
funds,  the  account  will  be  canceled.  If 
valid  charges  to  a  canceled  accoimt  are 
presented  after  cancellation,  they  may 
be  honored  only  by  charging  them  to  a 
current  appropriation  account,  not  to 
exceed  an  amount  equal  to  1  percent  of 
the  total  appropriations  of  that  account. 

Because  of  our  need  to  determine  the 
status  of  grant  accounts,  we  have 
determined  that  it  is  appropriate  to 
require  an  annual  report  on  obligations 
and/or  expenditiires  from  all  grantees 
under  the  block  grant  programs.  We  do 
not  believe  this  requirement  would  be  a 
significant  biurden  on  block  grant 
recipients,  as  they  are  already  required 


to  maintain  this  information  imder 
current  requirements  of  section  96.30. 
This  section  of  the  block  grant 
regulations  currently  states  that 
recipients  are  to  maintain  information 
sufficient  to:  "*  *  *  (b)  permit  the 
tracing  of  funds  to  a  level  of  expenditure 
adequate  to  establish  that  such  funds 
have  not  been  used  in  violation  of  the 
restrictions  and  prohibitions  of  the 
statute  authorizing  the  block  grant." 
Furthermore,  the  Department  now 
periodically  sends  grantees  letters 
indicating  the  status  of  their  block  grant 
funds  and  asks  grantees  to  confirm  this 
information.  However,  since  the 
pubUcation  of  the  July  17, 1992  NPRM, 
the  Department  considered  designating 
the  use  of  OMB  Standard  Form  269A, 
Financial  Status  Report  (short  form),  to 
collect  this  information  because  it 
would  be  less  burdensome  on  the 
grantees  and  the  Department.  The  first 
comment  reinforced  this  thought.  By 
using  Form  269A,  grantees  would  be 
submitting  the  information  on  a  familiar 
form  and  in  a  familiar  format. 

At  least  90%  of  the  CSBG  funds  are 
administered  by  subgrantees.  It 
continues  to  be  the  policy  of  the 
Department  to  defer  to  the  State  for  the 
type  and  frequency  of  reporting 
requirements  a  State  mandates  of 
subgrantees,  so  long  as  the  reporting 
requirements  are  reasonable  and 
provide  the  necessary  information  the 
State  needs  to  comply  with  Federal 
regulations. 

The  Amendments  enacted  in  1998 
(section  678D  of  Pub.  L.  105-285) 
mandate  that  for  CSBG  grantees,  "a 
State  shall  ensure  that  cost  and 
accoimting  standards  of  the  Office  of 
Management  and  Budget  (OMB)  apply 
to  a  recipient  of  funds  under  this 
subtitle."  These  standards  are  reflected 
in  OMB  Circulars  A-110  and  A-122. 

Therefore,  §96.30  is  adopted,  with 
several  changes  frt)m  the  version 
proposed  in  the  NPRM,  in  order  to  make 
the  requirement  more  consistent  with 
other  programs  and  thus  reduce  the 
burden  on  grantees.  Rather  than  have  a 
letter  of  inquiry  sent  to  grantees  at  the 
end  of  the  applicable  statutory  grant 
period,  the  final  rule  establishes  a 
requirement  that  grantees  submit, 
within  90  days  of  the  end  of  the  grant 
period,  OMB  Standard  Form  269A, 
Financial  Status  Report  (short  form). 
This  will  allow  grantees  to  submit  the 
required  information  without  a  need  to 
wait  for  a  request  from  the  Department, 
using  a  form  with  which  they  are 
familiar  because  it  is  used  for  most  other 
Departmental  grant  programs.  In 
addition,  we  have  made  modifications 
to  change  the  term  "recipient"  to 
"grantee".  These  are  technical  changes 


to  use  a  more  accurate  term,  since 
"recipients"  are  often  considered  to  be 
individual  beneficiaries. 

Subpart  D — Direct  Funding  of  Indian 
Tribes  and  Tribal  Organizations 

Section  96.41     General  Determination 

Each  of  the  block  grant  statutes 
provides  direct  funding  for  States  and 
territories.  Statutes  for  four  block 
grants— LIHEAP,  CSBG,  PHHS,  and 
SAPT — authorize  the  Secretary  to  fund 
certain  Indian  tribes  and  tribal 
organizations  directly  if  the  Secretary 
determines  that  tribal  members  would 
be  better  served  by  the  tribe  than  by  the 
State(s)  in  which  the  tribe  is  located.  In 
the  case  of  SAPT,  this  authority  is 
limited  by  statute  to  tribes  that  were 
funded  in  FY  1991  under  the  Alcohol 
and  Drug  Abuse  and  Mental  Health 
Services  Block  Grant,  the  predecessor  to 
SAPT  and  CMHS.  Under  this  statutory 
provision,  only  one  tribe  qualifies  for 
direct  funding  under  SAPT.  By  law, 
Indian  tribes  may  not  apply  for  direct 
funding  under  MCH,  CMHS,  or  SSBG. 

Section  96.41(a)  provides  that  the 
Department  will  award  block  grant 
funds  directly  to  an  eligible  Indian  tribe 
or  tribal  organization  upon  receipt  of  a 
complete  application  for  funds  that 
meets  the  statutory  requirements.  The 
preamble  to  the  original  block  grant 
final  rule  dated  July  6, 1982  (47  FR 
29480)  states  the  Department's  policy  on 
direct  funding  of  Indian  tribes  as 
follows:  "By  regulation,  the  Secretary 
has  determined  that  members  of  Indian 
tribes  and  tribal  organizations  woxild  be 
better  served  by  direct  Federal  funding 
than  by  funding  through  the  States  in 
every  instance  that  the  Indian  tribe  or 
tribal  organization  requests  direct 
funding." 

This  language  reflects  our  view  that, 
as  a  general  rule,  tribal  rather  than  State 
priorities  and  program  administration 
will  result  in  better  service  to  tribal 
members.  The  final  rule  published  in 
July  1982  established  the  primacy  of  the 
Indian  tribe  in  determining  the  services 
to  be  provided  and  how  best  to  provide 
them.  It  avoided  the  need  for  a 
Departmental  assessment  of  the  relative 
efficiency  and  effectiveness  of 
alternative  services  systems,  lodged 
primary  responsibility  with  the  tribe  for 
administering  the  programs,  and 
established  the  tribe's  accoimtability  for 
providing  appropriate  services  to  its 
service  population: 

The  NPRM  dated  July  17, 1992  (57  FR 
31682)  proposed  to  add  a  paragraph  (c) 
to  the  existing  rule  to  clarify  that  xmder 
limited  circumstances,  the  Secretary 
may  use  his  or  her  discretionary 
authority  to  determine  that  the  members 
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of  a  particular  Indian  tribe  eligible  for 
block  grant  funds  would  be  better 
served  by  the  State  in  which  the  tribe  is 
located.  The  proposed  amendment 
included  in  the  NPRM  would  clarify  the 
block  grant  regulations  and  apply  only 
to  the  circumstances  specified  in 
paragraph  (c): 

(1)  The  Department  has  determined 
that  the  tribe  has  not  used  its  block 
grant  funds  substantially  in  accordance 
with  the  block  grant  statute;  and 

(2)  The  Department  has  withheld 
block  grant  funds  from  the  tribe  based 
on  that  determination  and  in  accordance 
with  procedures  established  by  the 
block  grant  regulations;  and 

(3)  The  tribe  has  not  provided 
sufficient  evidence  that  it  has  taken 
action  to  correct  the  problems  leading  to 
the  withholding  of  funds. 

The  Secretary's  determination  to 
award  funds  to  the  State  rather  than 
directly  to  the  tribe  woidd  be  limited  to 
the  situation  described  above.  If  a  tribe 
is  located  in  more  than  one  State,  funds 
that  had  been  set  aside  for  a  direct  grant 
to  the  tribe  would  be  awarded  to  these 
States  in  the  same  proportion  as  they 
were  offset  from  the  States'  allotments 
for  direct  award  to  the  tribe.  When  the 
Department  withholds  block  grant  funds 
from  a  tribe,  the  Department  would 
make  the  determination  to  award  funds 
to  the  State  only  after  allowing  as  much 
time  as  it  determines  to  be  reasonable 
for  the  tribe  to  correct  the  conditions 
that  led  to  withholding,  consistent  with 
provision  of  timely  and  meaningful 
services  to  the  tribe's  service  population 
during  the  fiscal  year.  For  example,  if 
I.IHFAP  funds  were  withheld  from  a 
tribe  effective  October  1,  the  first  day  of 
the  Federal  fiscal  year,  but  funds  were 
not  yet  available  to  the  Department  for 
distribution  to  grantees,  the  Department 
probably  woidd  allow  additional  time 
for  the  tribe  to  correct  these  conditions. 
However,  if  LIHEAP  funds  were 
withheld  later  in  the  fiscal  year,  for 
example,  effective  as  late  as  December  1, 
during  the  winter  heating  season,  and 
funds  were  then  available  to  the 
Department  for  distribution  to  grantees, 
the  Department  probably  would  make 
the  determination  to  award  funds  to  the 
State  at  the  same  time  that  it  took  the 
official  withholding  action,  in  order  to 
ensure  that  tribal  members  received 
needed  services  diuing  the  winter 
months. 

To  assiu«  that  well-plaimed, 
uninterrupted,  and  timely  services  are 
provided  to  the  service  population  of  a 
tribe  from  which  funds  are  withheld, 
the  proposed  amendment  provided  that 
the  State  woiUd  receive  all  remaining 
funds  reserved  for  the  tribe  for  that 
fiscal  year  and  all  funds  for  subsequent 


fiscal  years  until  the  Secretary 
determines  that  the  tribe  has  corrected 
the  problems  which  resulted  in  the 
withholding.  Where  funds  have  been 
withheld  and  the  tribe  has  not  taken 
satisfectory  corrective  action  by  the  first 
day  of  the  following  fiscal  year,  all  of 
the  funds  to  serve  the  tribe's  service 
population  for  the  following  fiscal  year 
would  be  awarded  to  the  State.  The 
State  would  then  be  responsible  for 
serving  the  tribe's  service  population. 

If  the  tribe  takes  satisfactory 
corrective  action  diuing  the  following 
fiscal  year,  the  tribe  may  receive  direct 
funding  for  that  fiscal  year  with  the 
conciurence  of  the  State.  This  is 
consistent  with  45  CFR  96.42(e),  which 
provides  for  acceptance  of  a  tribal 
application  submitted  after  September  1 
only  with  the  concurrence  of  the  State(s) 
in  which  the  tribe  is  located.  For 
example,  if  the  State  had  provided 
LIHEAP  services  for  a  fiscal  year  to  the 
tribe's  service  population  before  the 
tribe  took  corrective  action,  the  State 
would  be  unlikely  to  concur  in  the 
acceptance  of  an  application  ftom  the 
tribe  for  that  fiscal  year. 

The  July  17, 1992  NPRM  (57  FR 
31682)  was  intended  to  clarify  the 
responsibility  for  serving  these  tribal 
households  and  assure  that  services 
would  be  provided  in  a  timely  manner. 
The  NPRM  was  intended  to  provide 
clear,  published  notice  so  that  all  parties 
concerned — including  the  tribe  or  tribal 
organization,  the  tribe's  service 
population  and  the  State — ^woidd 
understand  the  actions  that  the 
Department  would  take  and  understand 
the  State's  responsibility  to  serve  the 
tribal  service  population  while  funds 
are  withheld  from  the  tribe  or  tribal 
organization. 

The  preamble  to  the  original  block 
grant  final  nde  affirms  the  Department's 
commitment  to  continue  the 
govemment-to-govemment  relationship 
between  the  United  States  and  Indian 
tribes  and  affirms  the  policy  of  self- 
determination  for  tribes.  The 
Department  continues  to  be  committed 
to  these  policies;  it  is  neither  the  intent    - 
nor  the  effect  of  the  clarification  in  this 
final  rule  to  change  them. 

The  Department  will  withhold  block 
grant  funds  from  a  grantee  only  after 
determining,  in  accordance  with  the  due 
process  procedures  specified  in  the 
block  grant  statutes  and  regulations,  that 
the  grantee  is  not  using  its  block  grant 
funds  substantially  in  accordance  with 
statutory  requirements  to  which  the 
grantee  has  agreed.  In  such  a  case,  the 
grantee  has  violated  its  agreement  to 
abide  by  the  terms  and  conditions  of  the 
grant,  and  the  Department  must  act,  in 


accordance  with  the  law,  to  assure 
accountability  for  public  funds. 

The  NPRM  dated  July  17,  1992  (57  FR 
31682)  also  proposed  to  amend 
paragraph  (a)  to  clarify  that  paragraph 
(c)  constitutes  a  limited  exception  to  the 
principle  of  direct  funding  of  Indian 
tribes  and  tribal  organizations.  The 
proposed  rule  would  apply  when  funds 
are  withheld  from  a  tribal  organization, 
as  well  as  from  a  tribe.  (A  tribe  that  was 
to  be  served  by  a  separate  tribal 
organization  from  which  funds  are 
withheld  may  rescind  its  resolution 
authorizing  that  role  for  the  tribal 
organization  and,  consistent  with 
statutory  and  regulatory  requirements 
including  §  96.42(e),  may  request  direct 
funding  for  its^f — on  its  own — or 
through  another  tribal  organization. 
Because  the  tribal  organization  would 
be  the  grantee  from  which  funds  are 
withheld,  a  tribe  separate  from  the  tribal 
organization  would  be  eligible  for  its 
own  funding). 

We  anticipate  there  would  be  very 
few  instances  in  which  the  exception  to 
the  Department's  policy  on  direct  tribal 
funding  would  apply.  Over  the  past  15 
or  16  years  of  HHS  administration  of  the 
block  grants  with  direct  tribal  funding — 
with  over  100  tribes  and  tribal    -^ 
organizations  receiving  direct  funding 
each  year — there  has  been  only  one 
instance  in  which  the  Department  has 
withheld  block  grant  funds  from  a  tribe. 
The  NPRM  was  consistent  with  the 
actions  previously  taken  by  the 
Department. 

Comments:  Two  comments  were 
received  in  response  to  §  96.41  of  the 
NPRM.  One  commenter  (a  tribe)  stated 
that  the  proposed  rule  would  impact 
tribal  self-determination  and  begin  to 
close  the  existing  policy  that  in  most 
Federal  programs,  tribes  are  treated  as 
equals  with  the  States. 

Response:  We  believe  that  the  rule 
would  reaffirm  HHS  policy  to  directiy 
fund  tribes  whenever  i(  is  authorized  by 
a  block  grant  statute,  so  long  as  the 
tribes  submit  the  apiplications  required 
by  the  statute  and  administer  the  block 
grant  funds  substantially  in  accordance 
with  the  statute.  The  Department's 
intent  of  the  new  language  is  to  provide 
a  means  of  continuing  services  to  tribal 
populations  if  tribal  management  of 
block  grant  funds  is  foimd  to  be 
substantially  out  of  compliance  with 
statutory  requirements  to  which  the 
tribe  agreed  when  it  applied  for  and 
accepted  Federal  funds,  and  the  tribe 
does  not  take  corrective  action  during 
the  period  of  a  grant.  In  essence,  we  are 
seeking  a  way  to  continue  services 
luiinterrupted  when  we  have  no  viable 
tribal  alternative  available.  This  has 
happened  only  once  in  the  history  of  the 
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block  grants,  and  we  do  not  anticipate 
that  this  procediire  would  be  used  in  the 
future  until  all  reasonable  efforts  at 
assisting  a  tribe  or  tribal  organization  to 
come  into  compliance  would  be 
exhausted. 

Comment:  The  second  commenter  (a 
State)  objected  to  having  the  State  be  the 
alternative  for  providing  services  when 
funds  are  withheld  from  a  tribe  located 
within  that  State;  the  commenter 
mistakenly  believed  that  the  State 
woidd  not  have  access  to  the  withheld 
funds.  The  commenter  proposed  that 
HHS  assume  the  responsibility  to  serve 
such  a  tribe. 

Response:  HHS  has  neither  the 
authority  nor  the  capacity  to  provide 
direct  block  grant  services;  the  State 
does.  Also,  the  proposed  rule  and  its 
preamble  specified  that  the  State  would 
receive  any  funds  withheld  from  a  tribe, 
if  the  tribe  did  not  correct  the  problems 
that  led  to  withholding  within  a 
reasonable  period,  so  that  the  State 
could  then  serve  the  tribe's  service 
population  until  the  tribe  corrected 
these  problems.  The  State  woiUd  serve 
this  tribe's  service  population  as  it 
serves  its  other  residents,  including  the 
service  popiilations  of  tribes  within  the 
State  that  do  not  apply  for  direct  Federal 
funding.  There  is  no  requirement  that 
the  State  provide  more  specialized 
treatment  or  accessibility  to  members  of 
this  tribe  than  it  does  to  its  other 
residents. 

Therefore,  the  rule  is  adopted  as 
proposed,  with  a  technical  modification 
to  change  the  term  "Secretary"  to 
"Department". 

Section  96.42    General  Procedures  and 
Requirements 

Paragraph  (f)  of  subpart  D,  §  96.42  of 
the  block  grant  regulations,  provides 
that  a  State  receiving  block  grant  funds 
is  not  required  to  use  those  funds  to 
provide  tangible  benefits  (e.g.,  cash  or 
goods)  to  American  Indians  who  are 
within  the  service  population  of  an 
Indian  tribe  or  tribal  organization  that 
received  direct  funding  from  the      • 
Department  imder  the  same  block  grant 
program  for  the  same  fiscal  year.  A 
State,  however,  may  not  deny  tribal 
members  access  to  intangible  services 
.funded  by  block  grant  programs  (e.g., 
treatment  at  a  community  health  center) 
even  if  they  are  members  of  an 
organization  receiving  direct  funding  for 
a  similar  service. 

The  original  preamble  to  the 
regulations  (July  6. 1982,  47  PR  29482) 
provides  the  following  clarification  of 
thisprovision: 

"Inus,  for  example.  States  are  not 
required  to  provide  cash  payments  or 
weatherization  assistance  to  Indians 


included  in  the  service  population  of  a 
tribe  receiving  funds  under  the  low- 
income  home  energy  assistance 
program." 

The  proposed  amendment  in  the  Jidy 
17, 1992  NPRM  clarified  that  tribes 
receiving  direct  block  grant  funding  are 
not  required  to  use  those  funds  to 
provide  tangible  benefits  to  non-Indians 
residing  within  the  tribe's  service  area, 
unless  a  written  tribe-State  agreement  so 
provides.  In  the  case  of  tangible  benefits 
such  as  those  provided  under  the 
LIHEAP  block  grant,  where  the  service 
imit  is  the  household,  the  clarification 
would  apply  to  non-Indian  households. 

The  justification  for  this  policy  is 
clear.  The  LIHEAP  statute  authorizes  the 
direct  funding  of  Indian  tribes  for  the 
provision  of  benefits  to  Indian 
households.  The  statute  specifies  that  a 
tribe  with  a  reservation  is  eligible  to 
receive  LIHEAP  funds  based  on  the 
number  of  Indian  households  eligible 
for  the  program  and  residing  on  the 
tribe's  reservation  or  adjacent  trust  land, 
as  a  proportion  of  the  eligible 
households  in  the  State,  or  a  larger 
amount  based  on  an  agreement  between 
the  tribe  and  its  State.  The  tribe's 
allotment  is  to  be  offset  from  the 
allotment  of  the  State.  Unless  a  tribe- 
State  agreement  provides  otherwise,  the 
tribe's  LIHEAP  allotment  is  not  based  on 
the  total  eligible  population  of  its 
reservation  and  nearby  trust  land.  The 
tribe  does  not  receive  LIHEAP  funds  to 
serve  non-Indian  households  residing  in 
these  areas.  This  is  the  responsibility  of 
the  State.  Similarly,  the  statute  provides 
that  a  tribe  without  a  reservation  is  to 
receive  LIHEAP  funds  based  on  the 
number  of  Indian  households  eligible 
for  the  program  in  its  service  population 
area,  as  determined  by  the  Secretary  in 
consultation  with  the  tribe  and  its  State. 

Thus,  imless  a  tribe-State  agreement 
provides  otherwise,  tribes  receive 
LIHEAP  funds  based  only  on  the 
number  of  eligible  Indian  households  in 
their  service  areas. 

This  amendment,  therefore,  woiUd 
clarify  that  States  have  the 
responsibility  to  serve  the  non-Indian 
households  residing  in  the  service  area 
of  a  direct  grant  tribe,  unless  the  tribe 
and  the  State  agree  that  the  tribe  will  do 
so. 

No  comments  were  received  in 
response  to  §  96.42  (f)  as  proposed  in 
the  NPRM.  Therefore,  the  rule  is 
adopted  as  proposed. 


Section  96.49    Due  Date  for  Receipt  of 
All  Information  Required  for 
Completion  of  Tribal  Applications  for 
the  Low-Income  Home  Energy 
Assistance  Block  Grants 

Section  96.49  was  proposed  to  be 
added  to  the  block  grant  regulations  by 
the  NPRM  issued  by  the  Department  on 
July  17, 1992  (57  FR  31685).  It  proposed 
to  establish  completion  dates  for  tribal 
applications  for  CSBG  and  for  LIHEAP. 
Because  significant  changes  to  the  CSBG 
statute  have  been  enacted  since  the 
publication  of  the  NPRM,  we  are 
dropping  the  provision  establishing 
completion  dates  for  tribal  applications 
for  CSBG. 

LIHEAP:  Section  96.49  of  the  NPRM 
dated  July  17, 1992  proposed  that  once 
the  LIHEAP  tribal  applications  are 
received  by  the  Department,  additional 
information  needed  to  complete  the 
applications  must  be  received  no  later 
than  January  31  for  a  given  fiscal  year. 
The  July  17, 1992  proposed  rule  also 
indicated  that  after  January  31,  funds 
would  revert  to  the  State(s)  in  which  the 
tribe  is  located.  This  provision  was  also 
included  in  the  November  16, 1993 
NPRM  (58  FR  60498)  in  an  amended 
version.  The  later  NPRM  included  a  due 
date  for  completion  of  tribal 
applications  of  October  1,  once  forward 
funding  went  into  effect. 

Comments:  In  response  to  this  part  of 
§  96.49  of  the  July  17, 1992  NPRM,  three 
comments  were  received.  A  commenter 
frt}m  a  northern  State  indicated  that  the 
deadline  should  provide  States  with 
sufficient  notice  in  case  they  need  to 
provide  LIHEAP  assistance  to  the 
service  population  of  a  tribe  that  has  not 
completed  its  application  for  a  direct 
grant.  Additionally,  the  commenter 
stated  that  the  State's  extremely  cold 
weather  necessitates  that  winter  heating 
assistance  begin  by  November  1.  Thus, 
it  felt  that  the  January  31  deadline  was 
too  late,  and  suggested  October  15 
instead. 

One  commenter  indicated  that  the 
requirement  that  tribal  applications  be 
completed  by  January  31  or  the  State 
becomes  responsible  to  serve  the  tribe 
would  result  in  funds  being  allocated  to 
the  State  after  February.  The  commenter 
was  concerned  that,  in  addition  to  the 
financial  impact  on  the  State,  the  State 
would  not  have  sufficient  lead  time  to 
plan,  staff  and  implement  its  program  to 
serve  the  tribe. 

Another  commenter  indicated  that  the 
current  regulatory  due  date  of 
September  1  for  submission  of  a  tribal 
application  for  both  CSBG  and  LIHEAP 
is  satisfactory.  The  commenter  was 
imcertain  whether  the  due  date  for 
completion  of  the  tribal  applications  is 
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necessary.  The  commenter  also 
expressed  the  need  to  receive  LIHEAP 
funding  as  early  in  the  fiscal  year  as 
possible. 

No  comments  were  received  in 
response  to  the  LIHEAP  completion  date 
proposed  in  §  96.49  of  the  November  16, 
1993  NPRM  related  to  forward  funding. 
As  mentioned  earlier,  the  proposed 
dates  related  to  forward  funding  are 
being  deleted  because  forward  funding 
will  not  be  implemented.  However,  that 
NPRM  proposed  a  completion  date  five 
months  after  the  submission  date. 

Response:  The  Department  concludes, 
upon  further  review,  that  such  a  lengthy 
period  for  completion  of  the 
applications  should  not  be  needed. 
Because  most  LIHEAP  funds  are  spent 
for  winter  heating  assistance,  it  would 
be  preferable  that  States  know  by  early 
winter  at  the  latest  whether  they  will  be 
required  to  serve  a  tribe's  service 
population.  It  shoidd  be  mentioned  that 
most  tribes  submit  all  the  information 
necessary  to  complete  their  applications 
in  a  timely  manner.  However,  in  a  few 
cases,  tribes  take  many  months  to 
complete  their  applications,  or  never 
complete  their  applications,  despite 
repeated  communication  from  HHS 
about  missing  items. 

Under  this  final  rule,  the  due  date  for 
receipt  of  all  information  necessary  to 
complete  LIHEAP  tribal  applications  is 
December  15  unless  the  State(s)  in 
which  the  tribe  is  located  agrees  to  a 
later  completion  date.  This  is  the  same 
date  set  for  completion  of  applications 
from  States  and  territories.  We  believe  it 
balances  the  need  to  give  tribes  a 
reasonable  amount  of  time  to  provide  all 
necessary  information  to  complete  their 
applications  with  the  need  of  the  States 
to  know  as  early  as  possible  whether 
they  will  be  responsible  for  serving 
,  tribal  members.  We  have  also  made 
explicit  that  when  funds  revert  to  the 
State  because  a  tribe's  application  is  not 
completed  by  the  deadline,  the  State  is 
responsible  for  serving  that  tribe's 
members. 

Effective  Date:  Given  the  timing  of 
publication  of  this  final  rule,  there  will 
not  be  time  for  tribal  grantees  to  meet 
the  new  schedule  for  completion  of  FY 
2000  appUcations  for  LIHEAP. 
Accordingly,  §  96.49  of  this  rule,  which 
applies  to  LIHEAP  applications,  will 
become  effective  on  March  1,  2000  and 
will  apply  beginning  with  FY  2001 
plans.  For  example,  for  FY  2001, 
LIHEAP  tribal  applications  must  be 
submitted  by -September  1,  2000  and 
must  be  completed  by  December  15, 
2000. 


Subpart  E — Enforcement 

Section  96.53    Length  of  Withholding 

Six  of  the  seven  block  grant  statutes 
provide  for  withholding  of  funds  from 
grantees  under  certain  circimistances. 
(SSBG  has  no  provision  for  withholding 
of  funds.) 

The  statutes  for  PHHS,  CMHS,  and 
SAPT  provide  that  the  Secretary  shall, 
after  adequate  notice  and  an 
opportimity  for  a  hearing  conducted 
within  the  affected  State,  withhold 
funds  from  any  State  which  does  not 
use  its  allotment  in  accordance  vtrith  the 
requirements  of  the  statute  or  the 
certification  provided  under  the  statute. 
The  Secretary  shall  withhold  such  funds 
until  the  Secretary  finds  that  the  reason 
for  the  withholding  has  been  removed 
and  there  is  reasonable  assiuance  that  it 
will  not  reciu. 

The  statute  for  MCH  provides  that  the 
Secretary  may,  after  notice  and 
opportunity  for  a  hearing,  withhold 
payment  of  funds  to  any  State  which  is 
not  using  its  allotment  under  this  title 
in  accordance  with  this  title.  The 
Secretary  may  withhold  such  funds 
until  the  Secretary  finds  that  the  reason 
for  the  withholding  has  been  removed 
and  there  is  reasonable  assmance  that  it 
will  not  recur. 

The  LIHEAP  and  CSBG  statutes 
provide  that  the  Secretary  shall,  after 
adequate  notice  and  an  opportunity  for 
a  hearing  conducted  within  the  affected 
State,  withhold  funds  from  any  State 
which  does  not  utilize  its  allotment 
substantially  in  accordance  with  the 
provisions  of  this  statute  and  the 
assurances  such  State  provided  under 
the  statute. 

Section  96.53  was  proposed  in  the 
NPRM  issued  by  the  Department  on  July 
17, 1992  (57  FR  31685).  It  clarifies  that 
under  LIHEAP  and  CSBG,  the  Secretary 
may  withhold  funds  imtil  the  Secretary 
finds  that  the  reason  for  withholding 
has  been  removed,  as  is  the  case  vdth 
the  other  block  grants  which  provide  for 
the  withholding  of  funds.  It  proposed 
making  explicit  authority  which  is 
implicit  in  the  LIHEAP  and  CSBG 
statutes.  The  proposed  new  language  is 
similar  to  that  of  the  other  foiu  statutes 
which  provide  for  withholding  of  funds. 

Comment:  In  response  to  §  96.53  in 
the  NPRM  dated  July  17, 1992,  one 
comment  was  received.  The  commenter 
indicated  agreement  with  the  proposed 
language,  both  because  it  is  very  similar 
to  language  in  several  other  block  grant 
statutes  and  because  it  provides  a  time 
frame  for  when  the  funds  would  be 
released  once  they  have  been  withheld. 

Response:  The  Department  concludes 
that  for  the  sake  of  thoroughness  and 
consistency  with  the  other  block  grants, 


the  proposed  language  is  needed  to 
clarify  for  grantees  authority  which  is 
implicit  in  the  LIHEAP  and  CSBG 
statutes.  Therefore,  the  language 
proposed  for  §  96.53  is  included  in  this 
final  rule. 

Subpart  H— Low-Income  Home  Energy 
Assistance  Program  (UHEAP) 

Section  96.81     Carryover  and 
Reallotment 

Section  2607(b)(2)  of  the  LIHEAP 
statute  provides  that  grantees  may  hold 
available  (carry  forward  or  carry  over) 
for  use  or  obligation  in  the  following 
fiscal  year  up  to  10  percent  of  the 
amount  payable  to  them  in  a  fiscal  year 
and  not  transferred  to  another  HHS 
block  grant.  Section  2607(b)(1)  provides 
for  redlotment  among  all  grantees  in  the 
following  fiscal  year  of  any  amounts 
unused  (unobligated)  as  of  the  end  of  a 
fiscal  year  that  exceed  the  amount  that 
may  be  held  available  for  use  in  the 
following  fiscal  year.  Section  2604(f)(2) 
of  the  LIHEAP  statute,  as  amended  by 
Public  Law  101-501,  provides  that, 
beginning  in  FY  1994,  grantees  may  no 
longer  transfer  LIHEAP  funds  to  other 
HHS  block  grants. 

— Required  Carryover  and  Reallotment 
Report 

As  part  of  the  reallotment  procedure 
established  by  section  2607(b),  LIHEAP 
grantees  must  report  information 
annually  on  funds  they  plan  to  hold 
available  for  obligation  in  the  following 
fiscal  year  and  on  excess  unobligated 
funds  available  for  reallotment  among 
all  grantees  in  the  following  fiscal  year. 
Section  96.81  of  the  block  grant 
regulations  lists  the  requirements  for 
these  reports. 

The  January  16, 1992  (57  FR  1960) 
interim  final  rule  amended  §  96.81  to 
reflect  the  change  made  by  Public  Law 
101-501  reducing  the  maximiun  amount 
of  LIHEAP  funds  that  grantees  may 
cany  forward  for  obUgation  in  the 
succeeding  fiscal  year,  from  15  percent 
to  10  percent  of  the  funds  payable  to  the 
grantee  and  not  transferred,  pursuant  to 
section  2604(f)  of  the  LIHEAP  statute  (as 
in  effect  prior  to  1998),  to  another  HHS 
block  grant.  The  change  was  effective 
beginning  with  FY  1991  funds  carried 
over  to  FY  1992.  The  amended  §  96.81 
required  that,  as  part  of  their  aimual 
carryover  and  reallotment  reports, 
grantees  indicate  the  amount  of  LIHEAP 
funds  they  want  to  hold  available  for 
obligation  in  the  next  fiscal  year,  "not 
to  exceed  10  percent  of  the  funds 
payable  to  the  grantee  and  not 
transferred  *  *  *" 

The  November  16, 1993  (58  FR  60498) 
NPRM  proposed  to  specify  in  §  96.81 
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that,  beginning  with  funds  appropriated 
for  FY  1994,  grantees  would  not  be  able 
to  transfer  any  LIHEAP  funds  to  another 
block  grant,  consistent  with  changes  to 
the  LIHEAP  statute  made  by  Public  Law 
101-501.  We  received  no  comments  on 
this  proposed  amendment. 

Because  the  transfer  authority  has 
now  expired,  this  final  rule  deletes 
reference  to  it  in  the  list  of  requirements 
for  grantees'  futiire  carryover  and 
reallotment  reports  in  §  96.81.  It  codifies 
the  requirements  for  these  reports  at 
§  96.81(b). 

Title  in  of  the  Human  Services 
Amendments  of  1994,  Public  Law  103- 
252,  reauthorized  LIHEAP  and  provided 
that  the  Department  may  not  release 
block  grant  funds  to  a  grantee  until  its 
carryover  and  reallotment  report,  which 
is  due  by  August  1  of  each  year,  has 
been  submitted  for  the  previous  year. 
This  requirement  was  effective 
begiiming  with  fiscal  year  1995  and  has 
been  added  to  this  section. 

—Conditions  for  Reallotment 

In  addition,  we  are  making  final  a 
change  relating  to  reallotment  of 
LIHEAP  funds  that  we  proposed  in  the 
July  17, 1992  (57  FR  31682)  NPRM. 

The  preamble  to  the  NPRM  noted  that 
when  grantees  have  had  excess 
unobligated  funds  available  for 
reallotment,  these  amounts  have  usually 
been  small.  For  example,  in  FY  1987,  a 
total  of  $16,706  in  unobligated  FY  1986 
LIHEAP  funds  were  available  for 
reallotment;  in  FY  1988,  $2,858  in 
unobligated  FY  1987  funds  were 
available  for  reallotment;  and  in  FY 
1994,  a  total  of  $23,591  in  unobligated 
FY  1993  funds  were  available  for 
reallotment.  If  HHS  had  reallotted  these 
funds,  many  grantees  would  have 
received  grant  awards  of  less  than  $1, 
and  many  others  would  have  received 
awards  of  less  than  $25.  We  therefore 
determined  that  it  would  not  be  cost 
effective  for  HHS  to  award  these  small 
amounts  to  grantees,  or  for  grantees  to 
accoimt  for  and  use  them.  HHS  then 
published  notices  in  the  Federal 
Kegiater  announcing  its  decision  that  no 
LIHEAP  funds  from  FY  1986,  FY  1987, 
or  FY  1993  would  be  reallotted. 

Because  similar  situations  are  likely 
to  occur  in  the  futiire,  the  NPRM 
proposed  to  amend  §  96.81  of  the  block 
grant  regulations  to  state  that  HHS  will 
not  reallot  LIHEAP  funds  if  less  than 
$25,000  is  available.  If  $25,000  or  more 
is  available,  HHS  would  reallot  these 
funds.  However,  HHS  would  not  award 
less  than  $25  in  reallotted  funds  to  a 
grantee.  If  $25,000  were  available  for 
reallotment,  all  States  would  receive  at 
least  $25. 


The  NPRM's  preamble  proposed  that 
if  a  tribe's  share  of  reallotted  funds 
would  be  less  than  $25,  the  tribe's  share 
would  be  awarded  to  the  State(s)  in 
which  the  tribe  is  located.  If  a  territory's 
share  of  reallotted  funds  would  be  less 
than  $25,  the  territory's  share  would  be 
distributed  proportionately  among  the 
other  territorial  grantees  receiving 
shares  of  $25  or  more. 

We  received  one  comment  supporting 
this  proposed  amendment  and  none 
opposing  it. 

We  are  adopting  this  change  at  section 
96.81(c),  as  proposed  in  the  July  17, 
1992  NPRM.  If  a  tribe,  tribal 
organization,  or  territory's  share  of 
reallotted  funds  would  be  less  than  $25, 
HHS  will  follow  the  procedures  for  such 
circiunstances  that  are  described  above. 

— ^Technical  Amendments 

We  also  are  clarifying  that  §  96.81 
applies  to  regular  LIHEAP  block  grant 
funds  and  not  to  LIHEAP  leveraging 
incentive  funds.  (Section  96.87(k)  of  the 
regulations  as  established  by  the  final 
rule  of  May  1, 1995,  sets  the  period  of 
obligation  for  leveraging  incentive 
funds.  Leveraging  incentive  funds  are 
not  subject  to  reallotment;  aU  leveraging 
incentive  funds  not  obligated  during  the 
appropriate  period  allowed  for 
obligation  must  be  retximed  to  the 
Federal  government.) 

Finally,  in  minor  technical 
amendments,  we  are  dividing  §  96.81 
into  paragraphs  "(a)  Scope",  "(b) 
Required  carryover  and  reallotment 
report",  and  "(c)  Conditions  for 
reallotment",  as  proposed  in  the  July 
1992  NPRM.  Also,  we  are  changing  the 
heading  of  the  section  from 
"Reallotment  report"  to  "Carryover  and 
reallotment",  and  making  several  other 
minor  technical  changes,  to  accurately 
reflect  the  contents  of  the  LIHEAP 
statute  and  this  section. 

Section  96.82    Required  Report  on 
Households  Assisted 

The  title  of  §  96.82  was  proposed  to  be 
revised  in  the  November  16, 1993 
NPRM  (58  FR  60498)  from  "Required 
report"  to  "Required  report  on 
households  assisted"  to  reflect  the 
contents  of  the  report  In  addition,  the 
NPRM  included  provisions  related  to 
the  implementation  of  forward  funding, 
and  proposed  changing  the  term 
"handicapped"  to  "disabled".  No 
comments  were  received  in  response  to 
this  section  of  the  NPRM. 

Subsequently,  however,  the  Himian 
Services  Amendments  of  1994  (Pub.  L. 
103-252)  amended  section  2605(c)(1)(G) 
of  the  LIHEAP  statute  to  provide  that, 
beginning  with  fiscal  year  1995, 
additional  data  must  be  reported  by 


grantees  concerning  the  households 
applying  for  assistance,  as  well  as  those 
households  receiving  assistance  imder 
the  LIHEAP  program.  Pub.  L.  103-252 
also  required  that  the  data  for  the  prior 
year  must  be  submitted  as  part  of  the 
application  for  grant  funds. 
Accordingly,  grant  awards  for  the 
current  fiscal  year  may  not  be  made 
until  the  data  for  the  prior  year  is 
received. 

The  Office  of  Management  and  Budget 
has  approved  the  collection  of  the  new 
data  requirements  (LIHEAP  Household 
Report— OMB  Control  No.  0970-0060, 
expiration  date  6/30/2000),  beginning 
with  data  for  FY  1998,  which  must  be 
submitted  as  part  of  the  application  for 
FY  1999  LIHEAP  funds.  As  required  by 
the  statute  and  approved  by  OMB,  the 
data  that  must  be  reported  for  each  type 
of  LIHEAP  assistance  provided  by  the 
grantee  is  (1)  the  number  and  income 
levels  of  those  households  applying  for 
assistance  and  of  those  households 
receiving  assistance;  and  (2)  for  those 
households  receiving  assistance,  the 
number  of  households  that  contain  one 
or  more  members  who  are  elderly, 
disabled,  or  a  young  child.  In  addition, 
OMB  approved  the  collection  of  data  on 
a  volimtary  basis  on  the  breakout  of 
young  children  into  two  age  categories, 
as  recommended  in  the  legislative 
history  for  the  law.  As  part  of  the  OMB 
clearance,  insular  areas  that  receive 
regular  LIHEAP  block  grant  allocations 
of  less  than  $200,000  annually  and 
Indian  tribes  and  tribal  organizations 
that  receive  direct  funding  from  HHS 
need  to  submit  only  data  on  the  number 
of  households  assisted  for  each  tjrpe  of 
LIHEAP  assistance  provided  by  the 
grantee.  The  OMB  approval  included  a 
recommended  format  that  grantees  may 
(but  are  not  required)  to  use  to  report 
the  data. 

Consistent  with  the  amendments  to 
the  LIHEAP  statute,  the  OMB 
information  collection  approval 
provides  that  a  grant  award  will  not  be 
made  until  the  LIHEAP  Household 
Report  for  the  previous  fiscal  year  is 
received. 

We  are  adopting  this  section  of  the 
regulation,  with  several  changes  to 
reflect  the  change  in  statutory 
requirements  and  the  OMB  information 
collection  approval.  We  have  revised 
this  section  to  require  grantees  to  submit 
a  report  on  data  required  by  the  LIHEAP 
statute,  as  approved  by  OMB  for 
information  collection  under  the 
Paperwork  Reduction  Act  of  1995. 
Rather  than  specify  the  information 
required,  we  have  referenced  the 
information  required  by  the  statute,  so 
that  the  regulations  will  not  need  to  be 
changed  if  this  part  of  the  statute  is 
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amended  again.  We  have  also  included 
the  reduced  amount  of  information 
required  from  insular  areas  with  annual 
block  allotments  of  less  than  $200,000 
and  from  tribal  grantees  under  the  OMB 
approval.  The  proposed  date  changes 
which  were  related  to  forward  funding 
are  being  deleted  since  forward  funding 
will  not  be  implemented.  A  technical 
change  is  being  made  to  change  the 
word  "handicapped"  to  the  word 
"disabled"  in  this  section.  The  title  of 
the  section  is  being  changed  to 
"Required  LIHEAP  household  report", 
to  more  accurately  reflect  its  content 
under  the  cxurent  statutory 
requirements. 

Because  the  provisions  in  §  96.82  that 
are  included  in  this  notice  were  not 
previously  included  in  a  notice  of 
proposed  rulemaking,  we  are  issuing 
this  part  of  the  regulation  as  an  interim 
final  rule,  with  an  opportunity  for 
comment.  This  means  that  this  portion 
of  the  regulation  is  effective  November 
15, 1999,  after  publication  of  this  notice 
in  the  Federal  Register,  but  that  we  are 
interested  in  receiving  conunents  on  the 
interim  final  provisions.  We  will  review 
any  comments  which  we  receive  by 
December  14, 1999.  We  will  revise  the 
rule,  as  appropriate,  based  on  the 
comments  we  receive  and  on  our 
experience  in  implementing  the 
provisions. 

Section  96.84    Miscellaneous 

End  of  Transfer  Authority.  At  the  time 
of  publication  of  the  NPRM  dated 
November  16,  1993  (58  FR  60498), 
grantees  were  no  longer  allowed  to 
transfer  up  to  10  per  cent  of  LIHEAP 
funds  payable  in  a  fiscal  year  to  other 
HHS  block  grant  programs.  The  1990 
amendments  to  the  statute  provided 
that,  beginning  in  fiscal  year  1994,  no 
LIHEAP  funds  payable  to  a  grantee  may 
be  transferred  to  other  block  greint 
programs.  Accordingly,  the  NPRM 
proposed  to  amend  the  block  grant 
regulations  to  specify  that  after 
September  30,  1993,  grantees  no  longer 
may  transfer  any  of  their  LIHEAP  funds 
to  the  block  grant  programs  specified  in 
section  2604(f)  of  the  statute. 

The  FY  1993  HHS  appropriations  law 
(Pub.  L.  102-394)  provided  advance 
funding  for  LIHEAP  for  the  first  nine 
months  of  FY  1994,  and  allowed 
$141,950,240  of  those  funds  to  be  used 
by  grantees  to  reimburse  themselves  for 
expenses  incurred  in  FY  1993.  Because 
they  were  appropriated  as  advance 
funding  for  FY  1994,  any  such  funds 
used  by  grantees  to  reimburse 
themselves  for  FY  1993  expenses  coiUd 
not  be  considered  funds  payable  to 
grantees  in  FY  1993  and  thus  coidd  not 
have  been  used  to  calculate  the 


maximum  amount  that  could  have  been 
transferred  in  FY  1993. 

The  authority  for  territories  to 
consolidate  funding  for  several 
programs  under  one  or  more  HHS 
programs  is  not  considered  a  transfer 
and  thus  did  not  terminate  in  FY  1994. 
Likewise,  LIHEAP  funds  earmarked  by 
grantees  for  use  for  LIHEAP 
weatherijjation  assistance  or  other 
energy-related  home  repair,  even  if 
administered  by  another  grantee  agency, 
are  not  considered  to  be  transferred,  and 
this  authority  did  not  terminate  in  FY 
1994. 

No  comments  were  received  in 
response  to  §  96.84  of  the  NPRM. 
Therefore,  the  nde  is  adopted  as 
proposed. 

Section  96.85    Income  Eligibility 

The  statute  sets  maximum  and 
minimum  income  eligibility  standards 
for  participation  in  the  LIHEAP  program 
that  are  tied  to  poverty  income 
guidelines  and  to  State  median  income 
estimates  as  determined  by  the  Biueau 
of  Census.  The  date  for  adoption  of  the 
current  poverty  income  guidelines  is 
any  time  between  the  date  of  their 
publication  in  the  Federal  Register  and 
the  beginning  of  the  next  fiscal  year. 
The  date  for  adoption  of  the  State 
median  income  estimates  has  been  the 
first  day  of  the  fiscal  year  after  their 
publication,  but  that  date  had  not  been 
reflected  in  the  block  grant  regulations. 
The  NPRM  dated  November  16, 1993 
(58  FR  60498)  proposed  that  the  block 
grant  regiilations  be  amended  to 
incorporate  an  adoption  date  for  the 
State  median  income  estimates  that  is 
consistent  with  the  adoption  date  for  the 
poverty  income  guidelines  and  to 
amend  that  adoption  date  to  reflect  the 
shift  to  forward  funding,  although  the 
law  subsequently  deleted  the  concept  of 
forward  funding.  The  poverty  income 
guidelines  and  the  State  median  income 
estimates  are  published  annually  in  the 
Federal  Register,  generally  in  the  month 
of  February  or  March.  Therefore,  with 
the  amendment  of  this  section,  grantees 
could  adopt  the  annual  poverty  income 
guidelines  and  the  annual  State  median 
income  estimates  at  any  time  between 
the  date  of  publication  in  the  Federal 
Register  and  the  first  day  of  the  next 
fiscal  year,  October  1,  or  the  beginning 
of  the  State  fiscal  year,  whichever  is 
later.  Grantees  could  also  choose  to 
implement  the  changes  during  the 
period  between  the  heating  and  cooling 
seasons. 

No  conunents  were  receivtsd  in 
response  to  §  96.85  of  the  NPRM. 
Therefore,  the  rule  is  adopted  as 
proposed,  except  for  deleting  references 
to  dates  under  forward  funding. 


Regulatory  Procedures 

Paperwork  Reduction  Act  of  1995 

Sections  96.10,  96.49,  96.81,  and 
96.82  contain  information  collections. 
As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507 
(d)),  the  Department  submitted  a  copy  of 
these  sections  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review.  The  following  data  collection 
forms  have  been  approved  by  OMB: 

Section  96.10(a)  (Maternal  and  Child 
Health  Services  Block  Grant  guidance 
and  Forms  for  the  Title  V  Application/ 
Aimual  Report,  OMB  clearance  number 
0915-0172,  expiration  date  11/99); 

Section  96.10(c)  (LIHEAP  Model  Plan, 
OMB  Clearance  Number  0970-0075, 
expiration  date  12/31/2001); 

Sections  96.49,  LIHEAP  Model  Plan. 
OMB  Clearance  Number  0970-0075, 
expiration  date  12/31/2001); 

Section  96.81  (LIHEAP  Carryover  and 
Reallotment  Report,  0^^B  Clearance 
Niunber  0970-0106,  expiration  date  09/ 
30/2001). 

Section  96.82  (LIHEAP  Report  on 
Applicant  and  Recipient  Households 
(OMB  Control  Number  0970-0060. 
expiration  date  6/30/2000). 

Title:  Maternal  and  Child  Health 
Services  Block  Grant  guidance  and 
Forms  for  the  Title  V  Application/ 
Annual  Report  (OMB  clearance  number 
0915-0172,  expiration  date  11/99). 

Summary:  Tne  rule  modifies 
§  96.10(a)  to  allow  the  Department  to 
specify  the  form  of  a  block  application 
when  this  is  required  or  clearly 
contemplated  by  the  authorizing  statute. 
It  also  states  that  the  MCH  application 
shall  be  in  the  format  specified  by  the 
Secretary,  as  required  by  the  MCH 
authorizing  law.  Previously,  the  rule 
stated  that  no  particular  form  was 
required.  This  information  will  be  used 
to  obtain  descriptions  of  grantee 
programs  and  to  make  grant  awards. 

Respondents:  State  and  territorial 
grantees  under  the  MCH  block  grant. 
The  number  of  likely  respondents  is  59. 

Burden  information:  Tne  MCH 
application  and  annual  report  are 
required  annually  of  each  grantee.  The 
application,  annual  report,  and 
guidance  are  currently  undergoing 
revision  and  renewal  of  the  OMB 
clearance.  The  public  reporting  biu-den 
for  the  revised  application  and  annual 
report  is  estimated  to  be  approximately 
495  hours  for  each  State  grantee  and  200 
hours  for  the  District  of  Columbia  and 
territories,  for  4  out  of  every  5  years,  for 
a  total  burden  of  26,550  hours.  In  the 
5th  year,  a  needs  assessment  is  also 
required.  In  that  year,  the  estimated 
burden  is  675  hours  for  each  State 
grantee  and  360  hours  for  the  District  of 
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Coltunbia  and  territories,  for  a  total 
burden  of  36,990  hours.  The  average 
annual  burden  over  the  next  three  years 
is  30,030  hoiu^.  This  includes  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  The  changes  in  this  final 
rule  are  consistent  with  the  notice  of  the 
request  for  OMB  renewal  of  the 
inrormation  collection  for  the  MCH 
application  and  aimual  report, 
published  at  62  FR  17198.  Furthermore, 
in  the  support  of  its  commitment  to  new 
Federalism,  the  Department  has  made 
every  effort  to  develop  its  application 
requirements  and  forms  in  close 
cooperation  with  the  States,  and  where 
possible  the  commimities.  With  respect 
to  the  MCH  application  and  annual 
report,  the  Maternal  and  Child  Health 
Bureau  developed  new  guidance  and  an 
automated  reporting  system  based  on 
the  emerging  concept  of  "Performance 
Partnersfadps."  Not  only  did  the  Bureau 
meet  regularly  with  a  Block  Grant 
Guidance  Work  Group  made  up  largely 
of  State  and  local  MQi  representatives, 
but  the  Bureau  field  tested  the  guidance 
and  information  system  with  9  states 
and  held  a  number  of  sessions  at  three 
separate  national  meetings  with 
representatives  of  all  State  MCH  and 
Children  with  Special  Health  Care 
Needs  Directors,  as  well  as  many  local 
directors.  The  initial  national  sessions 
focused  on  discussing  and  reviewing  the 
proposed  guidance  and  performance 
partnership  measures.  Later  sessions 
included  hands  on  training  in  using  the 
guidance  that  was  provided  by  the 
Bureau  and  the  nine  test  States. 

Titie:  LIHEAP  Model  Plan  (OMB 
Clearance  Number  0970-0075, 
expiration  date  12/31/2001). 

Suounoiy:  Section  96.10(c)  establishes 
application  submission  and  completion 
deadlines  for  annual  applications  for 
LIHEAP  funds  from  States  and 
territories.  This  will  allow  the 
Department  to  issue  grant  awards  as 
close  as  possible  to  the  beginning  of  a 
grant  period  and  thus  meet  its 
obligations  tmder  the  Cash  Management 
improvement  Act  to  minimize  interest 
charges  associated  with  that  Act.  Other 
than  establishing  due  dates,  this  final 
rule  does  not  affect  the  information 
collection. 

Respondents:  State,  territorial,  and 
tribal  grantees  under  the  LIHEAP  block 
grant. 

Burden  information:  The  LIHEAP 
application  is  required  annually  of  each 
grantee.  We  estimate  the  number  of 
likely  respondents  to  be  180.  The  public 
reporting  burden  is  estimated  to  be  1 
hoiu  for  each  of  the  60  grantees  that 


submit  a  detailed  plan  (required  of  each 
grantee  every  three  years)  and  20 
minutes  for  each  of  the  120  grantees  that 
submit  an  abbreviated  form,  for  an 
estimated  total  annual  reporting  and 
recordkeeping  burden  of  103  hours. 
This  includes  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Title:  LIHEAP  Model  Plan  (OMB 
Clearance  Number  0970-0075, 
expiration  date  12/31/2001). 

Siunmary:  Section  96.49  establishes 
application  completion  deadlines  for' 
annual  applications  for  LIHEAP  funds 
from  Indian  tribes  and  tribal 
organizations.  The  ciurent  rule 
establishes  an  application  submission 
deadline  for  tribal  grantees.  This  change 
will  allow  the  Department  to  advise 
States  early  in  the  heating  season 
whether  they  will  be  responsible  for 
serving  members  of  a  tribe's  service 
population,  or  whether  the  tribe  will  do 
so.  Other  than  establishing  a  completion 
date,  this  final  rule  does  not  affect  the 
information  collection. 

Respondents:  State,  territorial,  and 
tribal  grantees  undw  the  LIHEAP  block 
grant. 

Burden  information:  The  LIHEAP 
application  is  required  annually  of  each 
grantee.  We  estimate  the  number  of 
Ukely  respondents  to  be  180.  The  public 
reporting  burden  is  estimated  to  be  1 
hour  for  each  of  the  60  grantees  that 
submit  a  detailed  plan  (required  of  each 
grantee  every  three  years)  and  20 
minutes  for  each  of  the  120  grantees  that 
submit  an  abbreviated  form,  for  an 
estimated  total  annual  reporting  and 
recordkeeping  burden  of  103  hours. 
This  includes  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Title:  LIHEAP  Carryover  and 
Reallotment  Report  (OMB  Clearance 
Number  0970-0106,  expiration  date  09/ 
30/2001). 

Summary:  Section  96.81  amends 
requirements  relating  to  a  required 
report  on  the  amount  of  funds  grantees 
wish  to  carry  forward  from  the  year  in 
which  they  are  appropriated  to  the 
following  fiscal  year  (limited  to  10%  of 
funds  payable  to  the  grantee).  The 
changes  reflect  amendments  to  the^ 
LIHEAP  statute.  The  data  are  used  to 
determine  whether  excess  carryover 
funds  will  be  available  for  reallotment 
to  other  grantees.  Other  than  making  the 
regulations  consistent  with  statutory 
requirements,  the  changes  do  not  affect 
the  information  collection. 


Respondents:  State,  territorial,  and 
tribal  grantees  imder  the  LIHEAP  block 
grant. 

Burden  in/onnalion;  The  LIHEAP 
carryover  and  reallotment  report  is 
required  annually  of  each  grantee.  We 
estimate  the  number  of  likely 
respondents  to  be  177.  The  public 
reporting  biirden  is  estimated  to  be  3 
hours  for  each  of  the  177  grantees,  for 
an  estimated  total  annual  reporting  and 
recordkeeping  burden  of  531  hours. 
This  includes  time  for  reviewing 
instructions,  searching  existing  data 
soiuces,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Title:  UHEAP  Report  on  Applicant 
and  Recipient  Households  (OMB 
Control  Niunber  0970-0060,  expiration 
date  6/30/2000). 

Summary:  Section  96.82  amends 
requirements  for  a  required  report  on 
LIHEAP  households  applying  for  and 
receiving  assistance  in  the  prior  fiscal 
year,  in  order  to  make  them  consistent 
with  statutory  provisions  enacted  in 
1994  (Pub.  L.  103-252).  The  collection 
of  the  statutorily  required  data  has  been 
approved  by  OMB.  Other  than  making 
the  regulatory  language  consistent  with 
the  statute  and  the  OMB  approval,  this 
final  rule  does  not  affect  the  information 
collection. 

Respondents:  State,  territorial,  and 
tribal  grantees  under  the  LIHEAP  block 
grant. 

Burden  information:  The  report  on 
households  applying  for  and  receiving 
LIHEAP  assistance  the  previous  fiscal 
year  must  be  submitted  as  part  of  a 
grantee's  LIHEAP  application  each  fiscal 
year.  We  estimate  the  number  of  likely 
respondents  to  be  183.  The  public 
reporting  burden  is  estimated  to  be  38 
hours  for  each  of  the  52  grantees  that 
must  submit  all  required  data  (all  States, 
the  District  of  Columbia,  and  Puerto 
Rico).  The  reporting  biirden  is  estimated 
to  be  1  hoiu  for  each  of  the  131  grantees 
that  submit  information  only  on  the 
number  of  households  assisted  imder 
each  type  of  assistance  offered  by  the 
grantee  (applicable  to  Indian  tribes  and 
tribal  organizations,  and  to  those  insular 
areas  with  annual  allotments  of  less 
than  $200,000).  The  estimated  total 
annual  reporting  and  recordkeeping 
burden  is  2,107  hours.  This  includes 
time  for  reviewing  instructions, 
searching  existing  data  soiirces, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Section  96.30  also  contains 
information  collection  requirements.  As 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3507(d),  the 
Department  will  submit  a  copy  of  this 
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section  to  the  Office  of  Management  and 
Budget  (OMB)  for  its  review. 

Title:  Financial  Status  Report,  OMB 
Standard  Form  269A. 

Summary:  Section  96.30  of  this  final 
nde  establishes  a  new  requirement  that 
grantees  under  block  grants  covered  by 
these  regulations  submit,  within  90  days 
of  the  end  of  the  grant  period,  OMB 
Standard  Form  269A,  Financial  Status 
Report  (short  form),  reporting  the 
obligation  and/or  expenditure  of  block 
grant  funds.  Currently,  the  Department 
does  not  require  obligation  or 
expenditure  reports  for  the  block  grants 
(although  some  grantees  submit  them 
voluntarily.)  This  has  caused  problems 
in  the  past  because  there  is  no  clear-cut 
information  as  to  when  a  grantee  has 
completely  used  its  grant  funds,  thus 
allowing  the  Department  to  close  the 
grant  account.  This  information  would 
allow  HHS  and  the  grantee  to  verify  the 
financial  status  of  block  grant  funds  and 
allow  the  Department  to  determine 
aggregate  obligations,  expenditures,  and 
available  balances. 

Respondents:  States,  territories,  and 
Indian  tribes  or  tribal  organizations  that 
receive  funds  imder  the  block  grants 
subject  to  these  regulations. 

Burden  Information:  These  obligation 
and  expenditure  reporting  requirements 
will  be  required  annually  for  all  State, 
territorial,  and  tribal  grantees  under 
each  of  the  block  grant  programs  subject 
to  these  regulations.  We  estimate  the 
nimiber  of  likely  respondents  to  be  620, 
based  on  the  following  number  of 
grantees  for  each  block  grant:  180  for 
LIHEAP,  130  for  CSBG,  57  for  SSBG,  75 
for  PHHS,  59  for  MCH,  59  for  CMHS, 
and  60  for  SAPT.  The  public  reporting 
burden  is  estimated  to  be  less  than  an 
hour  each  for  a  grantee,  including  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  injfbnnation,  for  an  estimated  total 
annual  reporting  and  recordkeeping 
burden  of  620  hoiu^. 

The  Department  of  Health  and  Human 
Services  will  consider  comments  by  the 
public  on  the  proposed  collection  of 
information  under  §  96.30  in — 

•  Evaluating  whether  the  proposed 
collections  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
Department,  including  whether  the 
information  will  have  practical  utility; 

•  Evaluating  the  acciu-acy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  collections  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhancmg  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and 


•  Minimizing  the  biu-den  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

To  ensure  that  public  comments  have 
maximum  effect  in  developing  the  final 
regulations,  the  Department  urges  that 
each  comment  clearly  identify  the 
specific  section  or  sections  of  the 
regulations  that  the  comment  addresses 
and  that  comments  be  in  the  same  order 
as  the  regulations. 

Under  the  Paperwork  Reduction  Act 
of  1995,  we  are  required  to  provide  60 
day  notice  in  the  Federal  Register  and 
solicit  pubUc  comment  before  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  Management 
and  budget  (OMB)  for  review  and 
approval.  To  comment  on  this 
information  collection  and  record 
keeping  requirement,  please  send 
comments  to  the  following:  Department 
of  Health  and  Human  Services,  Office  of 
Planning  and  Evaluation,  Room  447D, 
200  Independence  Ave.,  SW, 
Washington,  DC  20201,  Attn:  Michael 
Herrell. 

After  receipt  and  full  consideration  of 
comments,  the  Department  will  submit 
the  information  collection  requirement 
to  OMB  for  review  and  approval.  The 
requirement  will  take  effect  upon  OMB 
approval. 

Regulatory  Impact  Analysis 

Executive  Order  12866  requires 
preparation  of  a  regulatory  impact 
analysis  if  the  regulation  will  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities.  In  this 
respect,  the  Department  of  Health  and 
Human  Services  believes  that  this  final 
regxilation  will  not  have  an  impact  on  ' 
the  economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  any  of 
the  sectors  listed  above,  including  State, 
local  or  tribal  governments. 

Primarily  this  rule  amends  the 
regulation  governing  block  grant 
programs  to  clarify  a  number  of 
administrative  processes  that  include 
submission  and  completion  dates  for 
applications,  where  to  submit  waiver 
requests,  direct  funding  of  Indian  tribes 
and  other  organizations,  and  procediues 
for  termination,  reduction,  suspension 
and  partial  withholding  of  funding.  In 
the  case  of  application  submission  and 
completion  dates,  we  have  provided 
substantial  flexibility  in  response  to 


public  comments  to  accommodate  the 
varying  State  cycles  and  believe  setting 
these  dates  will  have  a  positive  impact 
in  allowing  the  Department  to  issue 
awards  to  States  in  a  timely  manner.  We 
also  believe  that  our  clarification  of 
administrative  processes  for  waiver 
requests,  direct  funding  and  related 
items  provides  only  the  minimum 
requirements  and  guidance  needed  and 
therefore  will  not  impose  a  burden, 
especially  since  it  is  expected  that  these 
procedures  will  be  needed  only  in  rare 
circumstainces. 

The  rule  additionally  codifies  a 
number  of  statutory  changes  such  as 
program  name  changes,  statutory 
citations  and  fund  transfer  authorities. 
There  is  no  burden  associated  with 
these  changes. 

Finally,  tne  rule  clarifies  the  authority 
of  the  Department  to  specify  block  grant 
reporting  requirements  where 
authorized  by  governing  statutes  and  it 
requires  some  minimal  financial 
reporting  requirements  to  allow  the 
Department  to  comply  with  legal 
requirements  for  fund  management. 
Authority  for  estabUshing  the  content 
and  format  of  reports  required  under 
block  grants  continues  to  be  governed 
by  the  authorizing  statutes  and  the 
clarification  provided  in  this  rule  does 
not  set  substantive  requirements.  The 
Etepartment  will  continue  to  solicit  State 
input  on  the  development  of  the  format 
and  content  of  required  reports  as  it  has 
done  under  the  MCH  program. 

With  respect  to  the  financial  reporting 
requirement,  the  Department  believes 
the  burden  imposed  is  not  significant. 
This  information  is  already  collected  by 
the  States  and  periodically  submitted  to 
the  Department.  This  rule  will  provide    • 
a  set  process  for  submitting  the 
information  in  the  future,  giving  States 
a  predictable  routine  to  follow.  The  SF- 
269a  is  already  used  by  States  and  is 
intended  to  further  reduce  the  report 
burden  on  grantees.  We  have  adopted 
the  short  form  to  acquire  only  the 
mipimiim  information  needed  for  our 
accounting  purposes. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  tlds  regiUation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

Federalism 

We  have  examined  this  rule  under 
Executive  Order  12612  on  Federalism 
and  do  not  believe  that  the  rule  violates 
the  principles  or  policymaking  criteria 
set  forth  by  the  Order.  In  several 
instances  under  the  rule,  we  are 
establishing  standard  administrative 
procedures  for  actions  such  as 
application  submission  dates,  direct 
funding  of  Indian  tribes  and  tribal 
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organizations,  tennination  of  funds,  and 
financial  reporting.  In  establishing  these 
procedures,  the  Department  has  tried  to 
allow  maximum  flexibility  to  States  in 
the  way  they  can  meet  these 
requirements.  For  instance,  the 
Department,  in  response  to  public 
comment,  has  revised  the  regulations  to 
allow  the  Department  to  accommodate 
varying  State  and  Tribal  cycles  in  the 
submission  of  applications.  We  also 
note  that  a  number  of  States  have 
commented  in  support  of  various 
provisions  of  this  rule.  We  will  also 
continue  to  considt  with  States  and 
Tribes  in  the  development  and 
modification  of  any  standard  reporting 
requirements  and  formats  that  are 
authorized  by  the  governing  program 
statutes. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (Pub. 
L.  96-354)  requires  the  Federal 
government  to  anticipate  and  reduce  the 
impact  of  regulations  and  paperwork 
requirements  on  small  entities.  The 
primary  impact  of  this  final  rule  is  on 
State,  tribal  and  territorial  governments. 
Therefore,  the  Department  of  Health  and 
Himian  Services  certifies  that  these 
rules  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  they 
affect  payments  to  States,  tribes  and 
territories.  Thus,  a  regiUatory  flexibility 
analysis  is  not  required. 

Catalog  of  Federal  Domestic  Assistance 
Program  Numbers 

The  Catalog  of  Federal  Domestic 
Assistance  Program  Numbers  for  these 
programs  are:  93.568  for  the  Low- 
Income  Home  Energy  Assistance 
Program  (LIHEAP);  93.569  for  the 
Community  Services  Block  Grant 
(CSBG):  93.667  for  the  Social  Services 
Block  Grant  (SSBG),  93.991  for  the 
Preventive  Health  and  Health  Services 
Block  Grant  (PHHS);  93.958  for  the 
Community  Mental  Health  Services 
Block  Grant  (CMHS);  93.959  for  the 
Substance  Abuse  Prevention  and 
Treatment  Block  Grant  (SAPT);  and 
93.994  for  the  Maternal  and  Child 
Health  Services  Block  Grant  (MCH). 

List  of  Subjects  in  45  CFR  Part  96   ' 

Child  welfare,  Community  action 
program.  Energy,  Grant  programs — 
energy,  Grant  programs — ^Indians,  Grant 
programs — social  programs.  Health, 
Income  assistance,  Indians,  Individuals 
with  disabilities.  Low  and  moderate 
income  housing.  Maternal  and  child 
health.  Mental  health  programs,  Public 
health,  Reporting  and  record  keeping 
reqmrements.  Substance  Abuse, 
Transfers,  Weatherization. 


Dated:  November  10, 1998. 
Donna  E.  Shalala. 

Secretary,  Department  of  Health  and  Human 
Services. 

Note:  This  document  was  received  in  the 
Office  of  the  Federal  Register  on  October  8, 
1999. 

For  the  reasons  set  forth  in  the 
preamble,  part  96  of  title  45  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  96— BLOCK  GRANTS 

1.  The  authority  citation  for  part  96 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300w  et  seq.;  42 
U.S.C.  300x  et  seq.;  42  U.S.C.  300y  et  seq.; 
42  U.S.C.  701  et  seq.;  42  U.S.C.  8621  et  seq.; 
42  U.S.C.  9901  et  seq.;  42  U.S.C.  1397  et  seq.; 
31  U.S.C.  1243  note. 

Subpart  A— Introduction 

2.  Section  96.1  is  amended  by  revising 
paragraphs  (a),  (c),  (d),  (e),  and  (f)  to 
read  as  follows: 

§96.1    Scop*. 

(a)  Community  services  (Pub.  L.  97- 
35,  sections  671-683)  (42  U.S.C.  9901- 
9912). 

(c)  Commimity  mental  health  services 
(Public  Health  Service  Act,  sections 
1911-1920  and  sections  1941-1954)  (42 
U.S.C.  30OX-1-30OX-9  and  300x-51- 
300X-64). 

(d)  Substance  abuse  prevention  and 
treatment  (Ehiblic  Health  Service  Act, 
sections  1921-1935  and  sections  1941- 
1954)  (42  U.S.C.  300X-21-300X-35  and 
300X-51-300X-64). 

(e)  Maternal  and  child  health  services 
(Social  Security  Act,  Title  V)  (42  U.S.C. 
701-709). 

(f)  Social  services,  empowerment 
zones  and  enterprise  communities  (Pub. 
L.  97-35,  sections  2351-55;  Pub.  L.  103- 
66,  section  1371)  (42  U.S.C.  1397- 
1397f). 
***** 

3.  Section  96.2  is  amended  by  revising 
paragraph  (d)  to  read  as  follows: 

§96^    Definltiont. 

***** 

(d)  State  includes  the  fifty  States,  the 
District  of  Columbia,  and  as  appropriate 
with  respect  to  each  block  grant,  the 
Commonwealth  of  Puerto  Rico,  the  U.S. 
Virgin  Islands,  Guam,  American  Samoa, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  for  purposes  of  the 
block  grants  administered  by  agencies  of 
the  Public  Health  Service,  the  Federated 
States  of  Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau. 


Sutipart  B— General  Procedurea 

3.  Section  96.10  is  amended  by 
revising  paragraph  (a)  and  adding 
paragraphs  (c)  and  (d)  to  read  as  follows: 

S  96.1 0    Prerequisites  to  obtain  block  grant 
funds. 

(a)  Except  where  prescribed  elsewhere 
in  this  rule  or  in  audiorizing  legislation, 
no  particiUar  form  is  required  for  a 
State's  application  or  the  related 
submission  required  by  the  statute.  For 
the  maternal  and  child  health  block 
grant,  the  application  shall  be  in  the 
form  specified  by  the  Secretary,  as 
provided  by  section  505(a)  of  the  Social 
Security  Act  (42  U.S.C.  705(a)). 

(b)*  *  * 

(c)  Effective  beginning  in  fiscal  year 
2001,  submission  dates  for  applications 
under  the  social  service  and  low-income 
home  energy  assistance  block  grant 
programs  are: 

(1)  for  the  social  services  block  grant. 
States  and  territories  which  operate  on 
a  Federal  fiscal  year  basis,  and  make 
requests  for  funding  from  the 
Department,  must  insure  that  their 
applications  (pre-expenditure  reports) 
for  funding  are  submitted  by  September 
1  of  the  preceding  fiscal  year  unless  the 
Department  agrees  to  a  later  date.  States 
and  territories  which  operate  their 
social  services  block  grant  on  a  July  1- 
Jime  30  basis,  must  insure  that  their 
applications  are  submitted  by  June  1  of 
the  preceding  funding  period  unless  the 
Department  agrees  to  a  later  date. 

(2)  for  the  low-income  home  energy 
assistance  program.  States  and 
territories  which  make  requests  for 
funding  from  the  Department  must 
insure  that  their  applications  for  a  fiscal 
year  are  submitted  by  September  1  of 
the  preceding  fiscal  year  unless  the 
Department  agrees  to  a  later  date. 

(d)  Effective  beginning  in  fiscal  year 
2001,  for  the  low-income  home  energy 
assistance  program.  States  and 
territories  which  make  requests  for 
funding  from  the  Department  must 
insure  that  all  information  necessary  to 
complete  their  applications  is  received 
by  December  15  of  the  fiscal  year  for 
which  they  are  requesting  funds  unless 
the  Department  agrees  to  a  later  date. 

4.  Section  96.15  is  revised  to  read  as 
follows: 

S  96.15    Wahwrs. 

Applications  for  waivers  that  are 
permitted  by  statute  for  the  block  grants 
should  be  submitted  to  the  Director, 
Centers  for  Disease  Control  and 
Prevention  in  the  case  of  the  preventive 
health  and  health  services  block  grant; 
to  the  Administrator,  Substance  Abuse 
and  Mental  Health  Services 
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Administration  in  the  case  of  the 
comlriimity  mental  health  services  block 
grant  and  the  substance  abuse 
prevention  and  treatment  block  grant;  to 
the  Director,  Maternal  and  Child  Health 
Bureau  in  the  case  of  the  maternal  and 
child  health  services  block  grant;  and  to 
the  Director,  Office  of  Commimity 
Services  in  the  case  of  the  community 
services  block  grant,  the  low-income 
home  energy  assistance  program  and  the 
social  services  block  grant.  Beginning 
with  fiscal  year  1986,  the  Secretary's 
authority  to  waive  the  provisions  of 
section  2605(b)  of  Public  Law  97-35  (42 
U.S.C.  8624(b))  under  the  low-income 
home  energy  assistance  program  is 
repealed. 

Subpart  C — Hnancial  Management 

5.  Section  96.30  is  amended  by 
designating  text  of  the  current  paragraph 
as  paragraph  (a),  adding  a  heacUng  to 
.  newly  designated  paragraph  (a),  and 
adding  a  new  paragraph  (b)  to  read  as 
follows: 

196.30    Rscal  and  administrative 
requirements. 

(a)  Fiscal  control  and  accounting 
procedures.  *  *  * 

(b)  Financial  summary  of  obligation 
and  expenditure  of  block  grant  funds. — 
(1)  Block  grants  containing  time  limits 
on  both  the  obligation  and  the 
expenditure  of  funds.  After  the  close  of 
each  statutory  period  for  the  obligation 
of  block  grant  funds  and  after  the  close 
of  each  statutory  period  for  the 
expenditure  of  block  grant  funds,  each 
grantee  shall  report  to  the  Department: 

(i)  Total  funds  obligated  and  total 
funds  expended  by  the  grantee  diuing 
the  applicable  statutory  periods;  and 

(ii)  The  date  of  the  last  obligation  and 
the  date  of  the  last  expenditure. 

(2)  Block  grants  containing  time  limits 
only  on  obligation  of  funds.  After  the 
close  of  each  statutory  period  for  the 
obligation  of  block  grant  funds,  each 
grantee  shall  report  to  the  Department: 

(i)  Total  funds  obligated  by  the 
grantee  during  the  applicable  statutory 
period;  and 

(ii)  The  date  of  the  last  obligation. 

(3)  Block  grants  containing  time  limits 
only  on  expenditure  of  funds.  After  the 
close  of  each  statutory  period  for  the 
expenditure  of  block  grant  funds,  each 
grantee  shall  report  to  the  Department: 

(i)  Total  funds  expended  by  the 
grantee  during  the  statutory  period;  uid 
(ii)  The  date  of  the  last  expenditiu«. 

(4)  Submission  of  information. 
Grantees  shall  submit  the  information 
required  by  paragraph  (b)(1),  (2),  and  (3) 
of  this  section  on  OMB  Standard  Form 
269A,  Financial  Status  Report  (short 
form).  Grantees  are  to  provide  the 


requested  information  within  90  days  of 
the  close  of  the  applicable  statutory 
grant  periods. 

Sul>part  D — Direct  Funding  of  Indian 
Tribea  and  TrilMl  Organizations 

6.  Section  96.41  is  amended  by 
revising  paragraph  (a)  and  by  adding  a 
new  paragraph  (c)  to  read  as  follows: 

§96.41    General  detennination. 

(a)  The  Department  has  determined 
that,  with  the  exception  of  the 
circumstances  addressed  in  paragraph 
(c)  of  this  section,  Indian  tribes  and 
tribal  organizations  would  be  better 
served  by  means  of  grants  provided 
directly  by  the  Department  to  such 
tribes  and  organizations  out  of  their 
State's  allotment  of  block  grant  funds 
than  if  the  State  were  awarded  its  entire 
allotment.  Accordingly,  with  the 
exception  of  situations  described  in 
paragraph  (c)  of  this  section,  the 
Department  will,  upon  request  of  an 
eligible  Indian  tribe  or  tribal 
organization  and  where  provided  for  by 
statute,  reserve  a  portion  of  the 
allotment  of  the  State(s)  in  which  the 
tribe  is  located,  and,  upon  receipt  of  a 
complete  application  and  related 
submission  meeting  statutory  and 
regulatory  requirements,  grant  it  directly 
to  the  tribe  or  organization. 
*        *        *        *        * 

(c)  The  Department  has  determined 
that  Indian  tribal  members  eligible  for 
the  funds  or  services  provided  through 
the  block  grants  would  be  better  served 
by  the  State(s)  in  which  the  tribe  is 
located  rather  than  by  the  tribe,  where: 

(1)  The  tribe  has  not  used  its  block 
grant  allotment  substantially  in 
accordance  with  the  provisions  of  the 
relevant  statute(s);  and 

(2)  Following  the  procedures  of  45 
CFR  96.51.  the  Department  has  withheld 
tribal  funds  because  of  those 
deficiencies;  and 

(3)  The  tribe  has  not  provided 
sufficient  evidence  that  it  has  removed 
or  corrected  the  reason(s)  for 
withholding.  In  these  cases,  block  grant 
funds  reserved  or  set  aside  for  a  direct 
grant  to  the  Indian  tribe  will  be  awarded 
to  the  State(s),  and  the  State(s)  will 
provide  block  grant  services  to  the 
service  population  of  the  tribe.  Before 
awarding  Uiese  funds  to  the  State(s),  the 
Department  will  allow  as  much  time  as 
it  determines  to  be  reasonable  for  the 
tribe  to  correct  the  conditions  that  led 
to  withholding,  consistent  with 
provision  of  timely  and  meaningful 
services  to  the  tribe's  service  popidation 
dining  the  fiscal  year.  If  a  State(s)  is 
awarded  funds  under  this  paragraph, 
the  State(s)  will  receive  all  remaining 


funds  set  aside  for  the  tribe  for  the 
Federal  fiscal  year  for  which  the  award 
is  made.  Where  the  Department  has 
withheld  funds  fit)m  a  tribe  and  the 
tribe  has  not  taken  satisfactory 
corrective  action  by  the  first  day  of  the 
following  fiscal  year,  all  of  the  funds  to 
serve  the  tribe's  service  population  for 
the  following  fiscal  year  will  be 
awarded  to  the  State(s).  The  State(s)  is 
responsible  for  providing  services  to  the 
service  population  of  the  tribe  in  these 
cases.  This  paragraph  also  applies  when 
funds  are  withheld  from  a  tribal 
organization. 

7.  Section  96.42  is  amended  by 
adding  a  new  sentence  to  the  end  of 
paragraph  (f)  to  read  as  follows: 

996.42    General  procedures  and  ~ 
reQuirements. 

*        •        *        •        * 

(f)  *  *  *  A  tribe  receiving  direct 
block  grant  funding  is  not  required  to 
use  those  funds  to  provide  tangible 
benefits  to  non-Indians  living  within  the 
tribe's  service  area  unless  the  tribe  and 
the  State(s)  in  which  the  tribe  is  located 
agree  in  writing  that  the  tribe  will  do  so. 

8.  A  new  §  96.49  is  added  to  Subpart 
D  to  read  as  follows: 

196.49    Due  date  for  rsceipt  of  all 
information  required  for  completion  of  tribal 
applications  for  the  low-Income  home 
energy  assistance  block  grants. 

Effective  beginning  in  FY  2001,  for 
the  low-income  home  energy  assistance 
program,  Indian  tribes  and  tribal 
organizations  that  make  requests  for 
direct  funding  itom.  the  Department 
must  insure  that  all  information 
necessary  to  complete  their  application 
is  received  by  December  15  of  the  fiscal 
year  for  which  funds  are  requested, 
unless  the  State(s)  in  which  the  tribe  is 
located  agrees  to  a  later  date.  After 
December  15,  funds  will  revert  to  the 
State(s)  in  which  the  tribe  is  located, 
unless  the  State(s)  agrees  to  a  later  date. 
If  funds  revert  to  a  State,  the  State  is 
responsible  for  providing  low-income 
home  energy  assistance  program 
services  to  the  service  population  of  the 
tribe. 

Subpart  E — Enforcement 

9.  A  new  section  96.53  is  added  to 
subpart  E  to  read  as  follows: 

S  96.53    Length  of  withholding. 

Under  the  low-income  home  energy 
assistance  program  and  community 
services  block  grant,  the  Department 
may  withhold  funds  until  the 
Department  finds  that  the  reason  for  the 
withholding  has  been  removed. 
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Subpart  H— LowMncome  Home  Energy 
Asstotanee  Program 

10.  Section  96.81  is  revised  to  read  as 
follows: 

196.81  Carryover  and  reallotinent 

(a)  Scope.  Pursuant  to  section  2607(b) 
of  Public  Uw  97-35  (42  U.S.C.  8626(b)), 
this  section  concerns  procedures 
relating  to  carryover  and  reallotment  of 
regular  LIHEAP  block  grant  funds 
authorized  under  section  2602(b)  of 
PubUc  Law  97-35  (42  U.S.C.  8621(b)). 

(b)  Required  carryover  and 
reallotment  report.  Each  grantee  must 
submit  a  report  to  the  Department  by 
August  1  of  each  year,  containing  the 
information  in  paragraphs  (b)(1)  through 
(b)(4)  of  this  section.  The  Department 
shall  make  no  payment  to  a  grantee  for 

a  fiscal  year  imless  the  grantee  has 
complied  with  this  paragraph  with 
respect  to  the  prior  fiscal  year. 

(1)  The  amoimt  of  funds  that  the 
grantee  requests  to  hold  available  for 
obligation  in  the  next  (following)  fiscal 
year,  not  to  exceed  10  percent  of  the 
funds  payable  to  the  grantee; 

(2)  A  statement  of  the  reasons  that  this 
amount  to  remain  available  will  not  be 
used  in  the  fiscal  year  for  which  it  was 
allotted; 

(3)  A  description  of  the  types  of 
assistance  to  be  provided  with  the 
amoimt  held  avsiilable;  and 

(4)  The  amount  of  funds,  if  any,  to  be 
subject  to  reallotment. 

(c)  Conditions  for  reallotment.  If  the 
total  amount  available  for  reallotment 
for  a  fiscal  year  is  less  than  $25,000,  the 
Department  will  not  reallot  such 
amoimt.  If  the  total  amount  available  for 
reallotment  for  a  fiscal  year  is  $25,000 
or  more,  the  Department  will  reallot 
such  amount,  except  that  the 
Department  will  not  award  less  than  $25 
in  reallotted  funds  to  a  grantee. 

11.  Section  96.82  is  revised  to  read  as 
follows: 

199.82  Required  report  on  households 
assisted. 

(a)  Each  grantee  which  is  a  State  or  an 
insular  area  which  receives  an  annual 
allotment  of  at  least  $200,000  shall 
submit  to  the  Department,  as  part  of  its 
LIHEAP  grant  application,  the  data 
required  by  section  2605(c)(1)(G)  of 
Public  Law  97-35  (42  U.S.C. 
8624(c)(1)(G))  for  the  12-month  period 
corresponding  to  the  Federal  fiscal  year 
(October  1-September  30)  preceding  the 
fiscal  year  for  which  funds  are 
requested.  The  data  shall  be  reported 
separately  for  LIHEAP  heating,  cooling, 
crisis,  and  weatherization  assistance. 

(b)  Each  grantee  which  is  an  insular 
area  which  receives  an  annual  allotment 


of  less  than  $200,000  or  which  is  an 
Indian  tribe  or  tribal  organization  which 
receives  direct  funding  from  the 
Department  shall  submit  to  the 
Department,  as  part  of  its  LIHEAP  grant 
application,  data  on  the  number  of 
households  receiving  LIHEAP  assistance 
during  the  12-month  period 
corresponding  to  the  Federal  fiscal  year 
(October  l-September  30)  preceding  the 
fiscal  year  for  which  funds  are 
requested.  The  data  shall  be  reported 
separately  for  LIHEAP  heating,  cooling, 
crisis,  and  weatherization  assistance. 

(c)  Grantees  will  not  receive  their 
LIHEAP  grant  allotment  for  the  fiscal 
year  until  the  Department  has  received 
the  report  required  under  paragraph  (a) 
or  (b)  of  this  section. 

12.  Section  96.84  is  amended  by 
adding  paragraph  (d)  as  follQws: 

§96.84    Miscellaneous. 

•        *        *        *        • 

(d)  End  of  transfer  authority. 
Beginning  with  funds  appropriated  for 
FY  1994,  grantees  may  not  transfer  any 
funds  pursuant  to  section  2604(f)  of 
Public  Uw  97-35  (42  U.S.C.  8623(f)) 
that  are  payable  to  them  under  the 
LIHEAP  program  to  the  block  grant 
programs  specified  in  section  2604(f). 

13.  Section  96.85  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§96.85    Income  Ellglbiltty. 

(a)  Application  of  poverty  income 
guidelines  and  State  median  income 
estimates.  In  implementing  the  income 
eligibility  standards  in  section 
2605(b)(2)  of  Public  Law  97-35  (42 
U.S.C.  8624(b)(2)),  grantees  using  the 
Federal  government's  official  poverty 
income  guidelines  and  State  median 
income  estimates  for  households  as  a 
basis  for  determining  eligibility  for 
assistance  shall,  by  October  1  of  each 
year,  or  by  the  be^nning  of  the  State 
fiscal  year,  whichever  is  later,  adjust 
their  income  eligibility  criteria  so  that 
they  are  in  accord  with  the  most 
recently  published  update  of  the 
guidelines  or  estimates.  Grantees  may 
adjust  their  income  eligibility  criteria  to 
accord  with  the  most  recently  published 
revision  to  the  poverty  income 
guidelines  or  State  median  income 
estimates  for  households  at  any  time 
between  the  publication  of  the  revision 
and  the  following  October  1,  or  the 
beginning  of  the  State  fiscal  year, 
whichever  is  later. 


[FR  Doc.  99-2682a  Filed  10-14-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Natkmal  Oceanic  and  Atmoapheric 
Adminiatration 

50  CFR  Parta  222  and  223 

[Doclwt  No.  950427117-9271-10; 
I.D.1004990] 

RIN  0648-AH97 

Sea  Turtta  Conaarvatfcm;  Shrimp 
Trawling  Raquiramenta 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Temporary  rule;  request  for 

comments. 

SUMMARY:  NMFS  issues  this  temporary 
action  to  allow  the  use  of  limited  tow 
times  as  an  alternative  to  the 
requirement  to  use  Turtle  Excluder 
Devices  (TEDs)  by  shrimp  trawlers 
operating  south  and  west  of  Cape 
Lookout,  North  Carolina,  in  the  offshore 
waters  out  to  3  nautical  miles  (nm)  (5.5 
km).  NMFS  has  been  notified  by  the 
Director  of  the  Division  of  Marine 
Fisheries  of  the  North  Carolina 
Department  of  Environmental  and 
Natural  Resources  (NCDMF)  that  large 
amounts  of  debris  in  Atlantic  Ocean 
waters  along  the  southern  portion  of  the 
State  in  the  aftermath  of  the  Hurricanes' 
Dennis  and  Floyd  are  causing  difficulty 
with  the  performance  of  TEDs.  NMFS 
will  monitor  the  situation  to  ensure 
there  is  adequate  protection  for  sea 
turtles  in  this  area  and  to  determine 
whether  impacts  from  the  hurricanes 
continue  to  make  TED  use 
impracticable. 

DATES:  This  action  is  effective  fiY)m 
October  12, 1999,  through  November  12, 
1999.  Comments  on  this  action  are 
requested,  and  must  be  received  by 
November  12, 1999. 
ADDRESSES:  Comments  on  this  action 
should  be  addressed  to  the  Chief, 
Endangered  Species  Division,  Office  of 
Protected  Resources,  NMFS,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910. 

FOR  RIRTHER  INFORMATION  CONTACT: 
Charles  A.  Oravetz,  727-570-5312,  or 
Barbara  A.  Schroeder,  301-713-1401. 
SUPPLEMENTARY  INFORMATION: 
Background 

All  sea  turtles  that  occur  in  U.S. 
waters  are  listed  as  either  endangered  or 
threatened  under  the  Endangered 
Species  Act  of  1973  (ESA).  The  Kemp's 
ridley  [Lepidochelys  kempii), 
leatherback  [Dennochelys  coriacea),  and 
hawksbill  (Eretmocbelys  imbricata)  are 
listed  as  endangered.  Loggerhead 
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(Caretta  caretta)  and  green  [Chelonia 
mydas)  turtles  are  listed  as  threatened, 
except  for  populations  of  green  turtles 
in  Florida  and  on  the  Pacific  coast  of 
Mexico,  which  are  listed  as  endangered. 

The  incidental  take  of  these  species, 
as  a  result  of  shrimp  trawling  activities, 
has  been  documented  in  the  Gulf  of 
Mexico  and  along  the  Atlantic.  Under 
the  ESA  and  its  implementing 
regulations,  taking  sea  turtles  is 
prohibited,  with  exceptions  identified 
in  50  CFR  223.206.  Existing  sea  turtle 
conservation  regulations  (50  CFR  part 
223,  subpart  B)  require  most  shrimp 
trawlers  operating  in  the  Gulf  and 
Atlantic  areas  to  have  a  NMFS-approved 
TED  installed  in  each  net  rigged  for 
fishing  year-roimd. 

The  regulations  provide  for  the  use  of 
limited  tow  times  as  an  alternative  to 
the  use  of  TEDs  for  vessels  with  certain 
specified  characteristics  or  under 
certain  special  cinnunstances.  The 
provisions  of  50  CFR  223.206  {d)(3)(ii) 
specify  that  the  Assistant  Administrator 
for  Fisheries,  NOAA  (AA),  may 
authorize  compliance  with  tow  time 
restrictions  as  an  alternative  to  the  TED 
requirement,  if  [she]  determines  that  the 
presence  of  algae,  seaweed,  debris,  or 
other  special  environmental  conditions 
in  a  particxilar  area  makes  trawling  with 
TED-equipped  nets  impracticable.  The 
provisions  of  50  CFR  223.206(d)(3)(i) 
specify  the  maximum  tow  times  that 
may  be  used  when  tow-time  limits  are 
authorized  as  an  alternative  to  the  use 
of  TEDs.  The  tow  times  may  be  no  more 
than  55  minutes  fi-om  April  1  through 
October  31  and  no  more  than  75 
minutes  firom  November  1  through 
March  31.  These  tow  time  limits  are 
designed  to  minimize  the  level  of 
mortality  of  sea  turtles  that  are  captured 
by  trawl  nets  not  equipped  with  TEDs. 

Recent  Events 

At  the  end  of  August  1999,  Hurricane 
Dennis  moved  slowly  along  the  Outer 
Banks  of  North  Carolina,  hitting  the 
coast  with  heavy  winds  and  surif.  Dennis 
lingered  along  the  North  Carolina  coast 
and  came  ashore  east  of  Beaufort,  NC, 
on  September  4.  Less  than  2  weeks  later, 
Hmricane  Floyd  also  struck  North 
Carolina,  making  land&ll  at  Cape  Fear. 
Hurricane  Floyd's  most  severe  damage 
has  resulted  from  the  heavy  rainfalls 
and  record  flooding  in  inland  areas  of 
North  Carolina.  The  two  hiuricanes 
caused  heavy  discharge  fitim  flooding 
rivers  which  has  deposited  debris  in  the 
State's  nearshore  coastal  waters.  In  an 
October  1  letter  to  the  NMFS  Southeast 
Regional  Administrator,  the  Director  of 
the  NCDMF  stated: 

Since  the  passage  of  the  storm,  the 
[NCDMF]  has  received  complaints  from 


shrimp  fishermen  about  debris,  including  old 
tires,  being  caught  in  shrimp  trawls  and 
clogging  their  TEDs.  The  [NCDMF)  has  also 
observed  this  debris  in  sample  trawls  made 
after  the  storm  aboard  our  research  vessel, 
the  R/V  CAROLINA  COAST.  This  debris 
includes  old  tires  which  have  broken  loose 
from  our  artificial  reefs,  trees,  pilings, 
shingles,- and  wood  washed  into  the  ocean  by 
flood  waters.  The  material  becomes  lodged  in 
the  TEDs  rendering  them  ineffective  in 
expelling  sea  turtles  as  well  as  negatively 
impacting  fishermen's  catches. 

The  NCDMF  requested  that  NMFS  use 
its  authority  to  allow  the  use  of  limited 
tow  times  as  an  alternative  to  TEDs  in 
offshore  waters  out  to  3  nm  (5.5  km) 
from  Cape  Lookout  to  the  North 
Carolina/  South  Carolina  border. 

The  effects  of  the  flooding  fi-om 
Hurricane  Floyd  have  been  particularly 
severe  in  the  eastern  inland  portions  of 
North  Carolina.  The  inshore  shrimp 
fishing  areas  in  Core,  Pamlico,  and 
Albemarle  sounds  that  provide  the 
majority  of  the  State's  shrimp  catch 
have  also  likely  been  inundated  with 
debris.  At  this  time,  however,  those 
inshore  areas  are  still  experiencing 
considerable  flooding  and  freshwater 
intrusion,  and  most  of  the  shrimp  are 
likely  to  have  been  washed  out  of  the 
sounds.  NMFS  and  the  NCDMF  will 
continue  to  monitor  the  situation  in 
those  inshore  areas  to  determine  the 
need  for  any  additional  action. 

Special  Environmental  Conditions 

The  AA  finds  that  the  impacts  of 
Hiuricanes  Floyd  and  Dennis  have 
created  special  environmental 
conditions  that  may  make  trawling  with 
TED-equipped  nets  impracticable. 
Therefore,  the  AA  issues  this  notice  to 
authorize  the  use  of  restricted  tow  times 
as  an  alternative  to  the  use  of  TEDs  in 
the  offshore  waters  of  the  territorial  sea 
of  the  State  of  North  Carolina  fi'om  the 
North  Carolina/South  CaroUna  border  to 
076°32'  W.,  the  line  of  longitude 
through  Cape  Lookout.  The  NCDMF  is 
continuing  to  monitor  the  situation  and 
is  cooperating  with  NMFS  in 
determining  the  ongoing  extent  of  the 
debris  problem  in  North  Carolina 
offshore  waters.  Moreover,  the  NCDMF 
Director  has  stated  that  the  State's 
enforcement  officers  would  enforce  the 
restricted  tow  times.  Ensuring 
compliance  with  tow  time  restrictions  is 
critical  to  effective  sea  tiulle  protection, 
and  the  commitment  firom  the  NCDMF 
Director  to  provide  additional 
enforcement  of  the  tow  time  restrictions 
is  an  important  factor  enabling  NMFS  to 
issue  this  authorization. 

Continued  Use  of  TEDs 

NMFS  encourages  shrimp  trawlers  in 
North  Carolina  offshore  waters  to 


continue  to  use  TEDs  if  possible,  even 
though  they  are  authorized,  under  this 
notice,  to  use  restricted  tow  times. 
NMFS  studies  have  shown  that  the 
problem  of  clogging  by  seagrass,  algae  or 
by  other  debris  is  not  unique  to  TED- 
equipped  nets.  When  fishermen  trawl  in 
problem  areas,  they  may  experience 
clogging  with  or  without  TEDs.  A 
particiUar  fishermen's  concern, 
however,  is  that  clogging  in  a  TED- 
equipped  net  may  hold  open  the  turtle 
escape  opening  and  increase  the  risk  of 
shrimp  loss.  G^  the  other  hand,  TEDs 
also  help  exclude  certain  types  of  debris 
and  allow  shrimpers  to  conduct  longer 
tows. 

NMFS  gear  experts  provide  several 
operational  recommendations  to 
fishermen  to  maximize  the  debris 
exclusion  ability  of  TEDs  that  may  allow 
some  fishermen  to  continue  using  TEDs 
without  resorting  to  restricted  tow 
times.  To  exclude  debris,  NMFS 
recommends  hard  TEDs  made  of  either 
solid  rod  or  of  hollow  pipe  that 
incorporate  a  bent  angle  at  the  escape 
opening,  in  a  bottom-opening 
configiuation.  In  addition,  the 
installation  angle  of  a  hard  TED  in  the 
trawl  extension  is  an  important 
performance  element  in  excluding 
debris  from  the  trawl.  High  installation 
angles  can  result  in  debris  clogging  the 
bars  of  the  TED;  NMFS  recommends  an 
installation  angle  of  45°,  relative  to  the 
normal  horizontal  flow  of  water  through 
the  trawl,  to  optimize  the  TED's  ability 
to  exclude  turdes  and  debris. 
Furthermore,  the  use  of  accelerator 
funnels,  which  are  allowable 
modifications  to  hard  TEDs,  is  not 
recommended  in  areas  with  heavy 
amoimts  of  debris  or  vegetation.  Lastly, 
the  ■<  /ebbing  flap  that  is  usually 
installed  to  cover  the  turtle  escape 
opening  may  be  modified  to  help 
exclude  debris  quickly:  the  webbing  flap 
can  either  be  shortened  by  cutting  it 
horizontally  so  that  it  does  not  overlap 
the  frame  of  the  TED  or  be  slit  in  a  fore- 
and-aft  direction  to  facilitate  the 
exclusion  of  debris. 

All  of  the  above-listed 
recommendations  represent  legal 
configurations  of  TEDs  for  shrimpers  in 
the  offshore  areas  of  North  Carolina  (not 
subject  to  special  requirements  effective 
in  the  Atlantic  Shrimp  Fishery-Sea 
Turtle  Conservation  Area).  This  notice 
authorizes  the  use  of  restricted  tow 
times  as  an  alternative  to  the  required 
use  of  TEDs.  This  action  does  not 
authorize  any  other  departine  from  the 
TED  requirements,  including  any  illegal 
modifications  to  TEDs.  In  particiUar.  iif 
TEDs  are  installed  in  trawl  nets,  they 
may  not  be  sewn  shut. 
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Alternative  to  Required  Use  of  TEDs 

The  authorization  provided  by  this 
temporary  action  applies  to  all  shrimp 
trawlers  that  are  operating  in  offshore 
waters  of  the  territorial  sea  (within  3  nm 
(5.5  km))  of  the  State  of  North  Carolina, 
from  the  North  Carolina/South  Carolina 
border  to  076°32'  W.,  the  line  of 
longitude  through  Cape  Lookout,  in 
areas  which  the  State  has  opened  to 
shrimping  and  who  would  otherwise  be 
required  to  use  TEDs  in  accordance  with 
the  requirements  of  50  CFR 
223.206(d)(2).  "Offshore  waters,"  as 
defined  at  50  CFR  222.102,  means  the 
marine  and  tidal  waters  seaward  of  the 
72  COLREGS  demarcation  line 
(International  Regulations  for 
Preventing  Collisions  at  Sea,  1972),  as 
depicted  or  noted  on  nautical  charts 
published  by  NOAA  (Coast  Charts, 
1:80,000  scale)  and  as  described  in  33 
CFR  part  80.  Instead  of  the  required  use 
of  TEDs,  shrimp  trawlers  may  opt  to 
comply  with  the  sea  turtle  conservation 
regulations  by  using  restricted  tow 
times.  Through  October  31. 1998,  a 
shrimp  trawler  utilizing  this 
authorization  must  limit  tow  times  to  no 
more  than  55  minutes,  measured  from 
the  time  trawl  doprs  enter  the  water 
until  they  are  retrieved  irom  the  water. 
From  November  1. 1999  until  November 
12, 1999,  tow  times  must  be  limited  to 
no  more  than  75  minutes  measured  from 
the  time  trawl  doors  enter  the  water 
imtil  they  are  retrieved  from  the  water. 

Additional  State  Requirements 

The  affected  area  for  this  exemption 
lies  entirely  within  the  state  waters  of 
North  Carolina.  Nothing  in  this  notice 
should  be  considered  to  affect  any  State 
fishing  requirement.  The  NCDMF 
Director  may  issue  a  proclamation 
specifying  additional  requirements  for 
shrimp  trawlers  working  under  this 
exemption.  Fishermen  must  comply 
with  all  applicable  State  requirements, 
including  any  proclamations  by  the 
NCDMF  Director  issued  to  help 
implement  this  authorization. 

Additional  Conditions 

NMFS  expects  that  shrimp  trawlers 
operating  in  North  Carolina  offshore 
waters  without  TEDs,  in  accordance 
with  this  authorization,  will  retrieve 
debris  that  is  caught  in  their  nets  and 
return  it  to  shore  for  disposal  or  to  other 
locations  defined  by  the  NCDMF 
Director,  rather  than  simply  dispose  the 
debris  at  sea.  Proper  disposal  of  debris 
shoidd  help  the  restoration  of  the 
shrimping  groirnds  in  the  wake  of  the 
hurricanes.  Shrimp  trawlers  are 
reminded  that  regulations  imder  33 
U.S.C.  1901  et  seq.  (Act  to  Prevent 


Pollution  From  Ships)  may  apply  to 
disposal  at  sea. 

Alternative  to  Required  Use  of  TEDs; 
Termination 

The  AA,  at  any  time,  may  modify  the 
alternative  conservation  measures 
through  publication  in  the  Federal 
Register,  if  necessary,  to  ensiue 
adequate  protection  of  endangered  and 
threatened  sea  turtles.  Under  this 
procedure,  the  AA  may  modify  the 
affected  area  or  impose  any  necessary 
additional  or  more  stringent  measures, 
including  more  restrictive  tow  times  or 
synchronized  tow  times,  if  the  AA 
determines  that  the  alternative 
authorized  by  this  rule  is  not 
sufficiently  protecting  turtles,  as 
evidenced  by  observed  lethal  takes  of 
turtles  aboard  shrimp  trawlers,  elevated 
sea  turtle  strandings,  or  by  insufficient 
compliance  with  the  authorized 
alternative.  The  AA  may  also  terminate 
this  authorization  for  these  same 
reasons  or  for  the  reasons  that 
compliance  cannot  be  monitored 
effectively,  or  that  conditions  do  not 
make  trawling  with  TEDs  impracticable. 
The  AA  may  modify  or  terminate  this 
authorization,  as  appropriate,  at  any 
time.  A  document  will  be  published  in 
the  Federal  Registn  aimoimcing  any 
additional  sea  turtie  conservation 
measmes  or  the  termination  of  the  tow- 
time  option  in  North  Carolina  offshore 
waters.  This  authorization  will  expire 
automatically  on  November  12, 1999, 
imless  it  is  expliciUy  extended  through 
another  notice  published  in  the  Federal 
Register. 

Classification 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.G. 
12866. 

The  AA  has  determined  that  this 
action  is  necessary  to  respond  to  an 
emergency  situation  to  allow  more 
efficient  fishing  for  shrimp,  while 
providing  adequate  protection  for 
endangered  and  threatened  sea  tiutles 
pursuant  to  the  ESA  and  other 
applicable  law. 

Pursuant  to  5  U.S.C.  553(b)(B),  the  AA 
finds  that  there  is  good  cause  to  waive 
prior  notice  and  opportunity  to 
comment  on  this  rule.  It  is  impracticable 
and  contrary  to  the  public  interest  to 
provide  prior  notice  and  opportimity  for 
comment.  The  AA  finds  that  an 
unusually  large  amount  of  debris  exists 
in  the  aftermath  of  Hurricanes  Dennis 
and  Floyd,  creating  special 
environmental  conditions  that  may 
make  trawling  with  TED-equipped  nets 
impracticable.  The  AA  has  determined 
that  the  use  of  limited  tow  times  for  the 
described  area  and  time  would  not 


result  in  a  significant  impact  to  sea 
turties.  Notice  and  comment  are 
contrary  to  the  public  interest  in  this 
instance  because  providing  notice  and 
comment  would  prevent  the  agency 
frtim  providing  relief  within  the 
necessary  time  frame.  The  public  was 
provided  with  notice  and  an 
opportunity  to  comment  on  50  CFR 
223.206(d)(3){ii). 

Pursuant  to  5  U.S.C.  553(d)(1), 
because  this  rule  relieves  a  restriction, 
it  is  not  subject  to  a  30-day  delay  in 
notice.  NMFS  is  making  the  rule 
effective  October  12, 1999,  to  ensure 
that  North  Carolina  has  adequate  time  to 
issue  any  necessary  proclamations. 

Since  prior  notice  and  an  opportimity 
for  public  comment  are  not  required  to 
be  provided  for  this  action  by  5  U.S.C. 
553,  or  by  any  other  law,  the  analjrtical 
requirements  of  5  U.S.C:  601.  et.  seq.  are 
inapplicable. 

The  AA  prepared  an  Environmental 
Assessment  (EA)  for  the  final  rule  (57 
FR  57348,  December  4, 1992)  requiring 
TED  use  in  shrimp  trawls  and  creating 
theTegulatory  framework  for  the 
issuance  of  notices  such  as  this.  Copies 
of  the  EA  are  available  (see  ADDRESSES). 

Dated:  October  8, 1999. 

Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

(FR  Doc.  99-26976  Filed  10-12-99;  4:31  pm] 
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DEPARTMENT  OF  COiyiMERCE 

NatkHMl  Oceanic  and  Atmoapheric 
Adminiatration 

50  CFR  Parta  222  and  223 

[Doekat  No.991 007270-9270-4)1 ; 
I.D.090399E] 

RIN  0e48-AM89 

Saa  Turtle  Conaarvatkxi;  Summer 
Flounder  Trawling  Requirementa 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Interim  final  rule;  request  for 

comments. 

SUMMARY:  The  National  Marine 
Fisheries  Service  (NMFS)  is  issuing  this 
interim  final  rule  to  amend  the 
regulations  that  require  summer 
floimder  trawlers  to  use  Turtie  Excluder 
Devices  (TEDs)  in  waters  off  Virginia 
and  North  Carolina  to  reduce  the 
incidental  capture  of  endangered  and 

threatened  sea  turtles.  NMFS  is    

reguiring  that  any  approved  hard  TED  or 
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special  TED  installed  in  a  sumnuner 
flounder  trawl  be  installed  in  a  TED 
extension  (a  cylinder  of  webbing  in 
which  the  TED  is  installed).  NMFS  also 
is  introducing  specifications  for  the  TED 
extensionand  requiring  that  the  TED 
extension  be  constructed  of  webbing  no 
larger  than  3.5-inch  (8.9  cm)  stretched 
mesh.  This  interim  final  rule  is 
necessary  to  prevent  adverse  impacts  to 
turtles  in  the  upcoming  fall/winter 
summer  flounder  trawling  season. 
DATES:  This  rule  is  effective  November 
15, 1999.  Comments  on  this  rule  are 
requested,  and  must  be  received  by 
December  14, 1999. 
ADDRESSES:  Requests  for  a  copy  of  the 
environmental  assessment  (EA) 
prepared  for  this  interim  final  rule,  and . 
comments  on  this  action,  should  be 
addressed  to  the  Chief,  Endangered 
Species  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Silver  Spring,  MD  20910. 
Requests  for  copies  of  the  reports  on 
1999  TED  testing  should  be  addressed  to 
the  Chief,  Harvesting  Systems  Division, 
Mississippi  Laboratories,  Southeast 
Fisheries  Science  Center,  NMFS,  P.O. 
Drawer  1207,  Pascagoula,  MS  39568- 
1207. 

FOR  FURTHER  INFORMATK)N  CONTACT: 
Charles  A.  Oravetz,  727-570-5312. 
SUPPt£MEMTARY  INFORMATION: 

Background 

All  sea  tiulles  that  occiu-  in  U.S. 
waters  are  listed  as  either  endangered  or 
threatened  under  the  Endangered 
Species  Act  of  1973  (ESA).  The  Kemp's 
ridley  [Lepidochelys  kempii), 
leatherback  [Dermochelys  coriacea),  and 
hawksbill  [Eretmochelys  imbricatd)  are 
listed  as  endangered.  Loggerhead 
(Caretta  caretta]  and  green  [Chelonia 
mydas)  turtles  are  listed  as  threatened, 
except  for  breeding  populations  of  green 
turtles  in  Florida  and  on  the  Pacific 
coast  of  Mexico,  which  are  listed  as 
endangered. 

The  incidental  captiu^  and  mortality 
of  these  sea  turtles  diuing  summer 
floimder  trawling  has  been  documented 
along  the  Atlantic  seaboard.  Under  the 
ESA  and  its  implementing  regulations, 
taking  sea  turtles  is  prohibited,  with 
exceptions  identified  in  50  CFR 
223.206.  Existing  sea  turtle  conservation 
regulations  (50  CFR  223.205  and 
223.206)  require  simmier  floimder 
trawlers  operating  in  Atlantic  waters 
between  Cape  Charles,  VA  and  the  NC/ 
SC  border  to  have  a  NMFS-approved 
TED  installed  in  each  net  rigged  for 
fishing,  when  sea  tiulles  are  present. 
TEDs  currently  approved  by  NMFS  for 
siunmer  floimder  trawling  include 
single-grid  hard  TEDs  and  hooped  hard 


TEDs  conforming  to  a  generic 
description,  the  Parker  soft  TED,  and 
two  types  of  special  hard  TEDs. 

Current  TED  Requirements 

The  use  of  TEDs  has  been  required  in 
the  summer  floimder  trawl  fleet  off 
North  Carolina  and  southern  Virginia 
since  the  fall  of  1992  through  a  series  of 
temporary  or  interim  rules.  NMFS 
published  a  final  rule  on  January  24, 
1996  (61  FR  1846),  that  finalized  the 
requirements  for  flounder  trawlers  to 
use  TEDs  in  the  "summer  flounder 
fishery-sea  turtle  protection  area"  which 
includes  the  offshore  waters  between 
37°05'  N.  lat.  (Cape  Charles,  VA)  and  the 
NC/SC  border.  That  final  rule  also 
provides  for  a  seasonal  exemption  from 
the  TED  requirement  north  of  Oregon 
Inlet,  NC,  from  January  15  through 
March  15,  annually.  In  addition,  NMFS 
has  tested  and  approved  the  use  of  a 
special  hard  TED,  the  Flounder  TED, 
that  was  specifically  designed  for  the 
summer  flounder  fishery  (58  FR  54066, 
October  20, 1993).  The  Flounder  TED  is 
probably  the  primary  style  used  in  the 
fishery.  It  incorporates  large  holes  in  the 
bottom  of  the  grid  to  allow  the  passage 
of  large  flatfish.  Although  the  Parker  soft 
TED  may  be  used  in  the  summer 
floimder  fishery,  its  construction  would 
likely  cause  a  large  loss  of  finfish  catch, 
and  NMFS  believes  that  it  is  not  used 
in  the  flounder  fishery. 

The  regulations  for  the  technical 
specifications  are  at  50  CFR  223.207. 
lliese  specifications  are  quite  detailed 
with  respect  to  the  final  configuration  of 
the  TEDs  themselves  and  any  allowable 
modifications,  such  as  accelerator 
funnels  and  webbing  flaps.  The 
specifications  are  intended  to  allow 
fisherman  to  choose  all  the  other 
performance  and  construction  variables 
of  their  trawl  gear  to  match  their  fishing 
needs,  consistent  with  any  restrictions 
imposed  for  fishery  management 
purposes.  The  mesh  size  of  the  trawl 
webbing,  in  particular,  is  usually  chosen 
by  the  fisherman  or  regulated  for  fishery 
management  purposes,  and  NMFS  has 
never  specified  the  size  of  webbing  in 
which  die  TED  must  be  installed. 
Shrimp  trawlers  generally  install  TEDs 
in  webbing  no  larger  than  2  inches  (5.1 
cm).  At  the  time  TEDs  were  first 
required  in  the  summer  flounder 
fishery,  trawl  mesh  sizes  of  3.5  or  4 
inches  (8.9  or  10.2  cm)  were  typical. 

Amendment  10  to  the  Summer 
Flounder,  Scup,  and  Black  Sea  Bass 
Fishery  Management  Plan 

Amendment  10  was  prepared  by  the 
Mid-Atlantic  Fishery  Management 
Council  (the  Council)  and  the  Atlantic 
States  Marine  Fisheries  Commission,  in 


consultation  with  the  New  England  and 
South  Atlantic  Fishery  Management 
Councils.  On  December  3, 1997,  NMFS 
published  a  final  rule  (62  FR  63872)  to 
implement  a  number  of  changes  to  the 
summer  floimder  regulations,  as 
proposed  in  Amendment  10.  Previously, 
a  minimum  mesh  size  requirement  of 
5.5— inch  (14.0  cm)  diamond  mesh  or  6- 
inch  (15.2  cm)  square  mesh  had  appfied 
to  the  codend  of  the  net.  The  final  rule 
extended  this  minimum  mesh  size 
requirement  to  the  body  and 
extension(s)  of  the  net,  effective  June  3, 
1998.  The  reason  for  the  change  in  the 
mesh  regulations  was  that  the  Council 
was  concerned  about  the  "choking  off' 
or  the  constriction  of  codends  in  trawl 
nets  in  the  siunmer  flounder  fishery,  as 
a  way  of  circumventing  the  codend 
mesh  size  requirements.  The  Council 
was  concerned  that  continued  poor 
compliance  with  mesh-size  regulations 
would  result  in  higher  fishing  mortality 
rates  and  in  a  decreased  rate  of  stock 
recovery  for  summer  flounder.  Applying 
the  minimnin  mesh-size  throughout  the 
codend,  extension(s),  and  body  of  the 
net  was  intended  to  eliminate  this 
problem. 

The  TED  Extension 

Hard  TEDs  and  special  hard  TEDs  are 
almost  always  installed  into  a  short 
cylinder  of  webbing,  called  a  TED 
extension,  rather  than  installed  direcUy 
into  the  trawl.  The  TED  extension  can 
then  be  sewn  directly  to  the  net, 
connecting  the  codend  to  the  body,  or 
any  other  extension.  Using  TED 
extensions  not  only  makes  correct 
construction  of  a  TED  easier,  but  in  the 
summer  flounder  fishery,  where  TEDs 
are  only  required  in  certain  areas,  it 
greatly  simplifies  the  process  of 
installing  and  removing  the  TED  as  the 
boat  moves  into  and  out  of  the  summer 
flounder-sea  tiutle  protection  area. 

When  summer  flounder  trawlers  were 
about  to  begin  working  in  the  summer 
flounder-sea  turtle  protection  area  in  the 
fall  of  1998,  fishermen  began  reporting 
problems  installing  and  using  TEDs 
with  the  newly  required  5.5-inch  (14.0- 
cin)  mesh  in  the  TED  extension.  They 
were  concerned  that,  when  using  a 
larger  mesh,  the  TED  would  be  attached 
to  fewer  individual  meshes  and  would 
therefore  be  weaker.  In  addition,  they 
reported  difficulties  installing  the  TEDs 
at  an  appropriate  angle  to  the  water  flow 
because  of  the  longer  individual 
meshes.  Proper  TED  angle  is  an 
important  performance  factor  for  the 
TED's  ability  to  exclude  turtles  and 
retain  catch.  Lasdy,  some  captains  were 
concerned  that  the  large  mesh  in  the 
immediate  vicinity  of  the  TED  might 


55862  Federal  Register / Vol.  64,  No.  199 /Friday,  October  15,  1999 /Rules  and  Regulations 


present  an  entanglement  risk  to  the 
turtles. 

Summary  of  Observer  Results 

Through  experimental  testing  of  soft 
TEDs.  which  use  panels  of  relatively 
large  mesh  webbing,  NMFS  has 
repeatedly  observed  that  sea  turtles  can 
become  entangled  in  trawl  webbing  as 
small  as  4-inch  (10.2-cm).  particularly 
when  the  tiutles  have  to  maneuver  in  a 
constricted  space  or  when  the  webbing 
is  poorly  installed  and  slack.  As  soon  as 
this  potential  problem  with  the  large 
mesh  TED  extensions  was  noted,  NMFS 

8 laced  observers  aboard  summer 
otmder  trawlers.  Between  November 
30, 1998  and  February  19, 1999, 140 
flounder  hauls  were  observed  on  boats 
fishing  between  the  mouth  of 
Chesapeake  Bay  and  Cape  Lookout,  NC. 
Thirteen  turtles  were  observed  captured 
in  nets  equipped  with  working  TEDs 
installed  in  large  mesh  webbing.  Of 
those,  the  observers  specifically  noted 
in  five  cases  that  the  tiutles  had  reached 
the  TEDs,  but  had  become  entangled  in 
the  TED  extensions  when  their  flippers 
protruded  through  the  5.5  inch  (14.0 
cm)  mesh.  In  four  of  the  other  captures, 
the  TED  openings  were  blocked  by  large 
amounts  of  fish  around  the  TED,  which 
was  attributed  by  one  captain  to  the  new 
5.5  inch  (14.0  cm)  mesh  size.  Excluding 
one  turtle  that  was  dead  before  it  was 
caught,  0.033  turtles  were  caught  per 
observed  hour  of  trawling  with  TEDs 
during  the  winter  of  1998-1999  (NMFS, 
unpublished  data).  All  of  the  observed 
captures  were  north  of  Cape  Hatteras. 
This  captive  rate,  with  TEDs,  is  twice 
the  capture  rate  of  0.0167  turtles  per 
hour,  without  TEDs,  that  was  observed 
during  the  1991-1992  season  (Epperly 
et  al.,  1995).  Although  other  factors — 
primarily  the  warm  ocean  temperatiu«s 
last  winter  and  their  effect  on  turtle 
distribution — make  direct  comparisons 
of  these  catch  rates  difficult,  the  data 
still  indicated  that  the  efl^ectiveness  of 
the  TEDs  was  likely  seriously 
compromised  by  the  large  mesh 
webbing. 

Summary  of  TED  Testing  Results 

NMFS  decided  to  further  investigate 
the  risk  of  turtle  capture  in  large-mesh 
TED  extensions  during  controlled  TED 
testing.  In  Jime  1999,  NMFS  gear 
researchers  conducted  a  TED  testing 
session  in  the  clear  waters  off  Panama 
City,  FL.  Small  loggerhead  turtles  were 
introduced  into  a  floimder  trawl  with 
5.5  inch  (14.0  cm)  mesh  webbing 
throughout,  including  the  TED 
extension.  Four  out  of  eight  turtles 
became  entangled  in  the  webbing 
immediately  forward  of  the  TEZ3  and 
could  not  escape  during  the  5-minute 


time  limit  for  the  test.  It  was  observed 
in  previous  TED  testing  that  the  turtles 
are  stopped  by  the  bars  of  the  TED  and 
must  spend  some  amount  of  time 
exploring  the  extension  before  they  find 
the  exit  hole  and  escape.  During  this 
active  exploration,  they  can  easily  insert 
their  head  or  flipper  into  a  large  opening 
but  can  then  become  entangled.  NMFS 
originally  intended  to  try  to  quantify 
any  increased  capture  rate  due  to  the 
large-mesh  webbing  more  precisely 
using  more  test  turtles.  It  quickly 
became  clear  that  the  capture  rate  was 
excessive,  however,  and  the  test  was 
terminated.  When  the  mesh  size  of  the 
TED  extension  was  changed  to  3.5 
inches  (8.9  cm),  and  no  entanglements 
occurred. 

Provisions  of  this  Interim  Final  Rule 

After  considering  the  comments  of  the 
Council,  reports  from  fishermen, 
observer  data,  and  TED  testing  results, 
NMFS  has  determined  that  the  use  of 
large-mesh  webbing  around  a  TED 
installed  in  a  siunmer  flounder  trawl 
can  result  in  high  rate  of  sea  turtle 
entanglement  and  captiue.  The  use  of 
smaller  webbing  in  a  TED  extension  can 
prevent  these  captines.  Fishermen  have 
traditionally  used  a  smaller  mesh  size 
for  TED  extensions,  which  has  the 
advantages  of  greater  strength, 
consistency  of  installation,  and  reduced 
clogging  with  bycatch.  Therefore,  to 
avoid  adverse  impacts  on  sea  turtles, 
NMFS  is  requiring  the  use  of  TED 
extensions  with  hard  TEDs  and  special 
hard  TEDs  installed  in  summer  flounder 
trawls.  NMFS  is  also  specifying  the 
mesh  size  for  the  TED  extension.  The 
TED  extension  must  be  constructed  of 
webbing  no  larger  than  3.5  inch  (8.9  cm) 
stretched  mesh.  The  TED  extension 
must  extend  at  least  24  inches  (61.0  cm) 
but  nor  more  than  36  inches  (91.4  cm) 
forward  of  the  leading  edge  of  the  TED 
and  aft  of  the  trailing  edge  of  the  grid. 

Relationship  of  This  Rule  to  Other 
Regulations 

This  rule  is  intended  to  clarify 
explicitly  the  requirements  affecting  the 
use  of  approved  TEDs  in  simuner 
flounder  trawls.  Regulations  affecting 
summer  flounder  trawl  gear  have  been 
promulgated  by  NMFS  under  two 
different  legal  authorities.  Regidations 
pursuant  to  the  ESA  are  contained  in  50 
CFR  parts  222  and  223,  while 
regidations  pursuant  to  the  Magnuson- 
Stevens  Fishery  Conservation 
Management  Act  are  contained  in  50 
CFR  part  648.  This  interim  final  rule 
does  not  change  the  mesh  size 
requirements  of  50  CFR  648.104(a)(1)  for 
the  body,  codend,  or  extension(s)  -  other 
than  the  TED  extension  •  portions  of  a 


summer  flounder  trawl  net.  Nor  does 
this  rule  change  any  other  aspect  of  the 
regulations  for  TED  construction  and 
installation,  specified  in  50  CFR 
223.207.  In  particular,  webbing  flaps 
used  to  cover  the  escape  openings  of 
hard  TEDs  in  summer  floimder  trawls 
must  be  constructed  of  webbing  no 
larger  than  1-5/8  inch  (4.1  cm)  stretched 
mesh,  as  specified  at  50  CFR 
223.207(d)(3). 

Request  for  Comments 

NMFS  is  requesting  input  and  will 
accept  written  comments  (see 
ADDRESSES)  on  this  interim  final  rule 
until  December  14, 1999.  Any 
comments,  suggestions,  or  additional 
data  and  information  on  this  action  will 
be  taken  into  consideration  before  a 
final  determination  is  made. 
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Classification 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  finds  that  good 
cause  exists,  under  5  U.S.C.  553(b)(B),  to 
waive  prior  notice  and  an  opportunity 
for  public  comment  on  this  rule.  It  is 
impracticable  and  contrary  to  the  public 
interest  to  provide  prior  notice  and 
opportunity  for  comment  because  the 
fall  summer  flounder  fishery  is  expected 
to  begin  off  Virginia  and  North  C^lina 
in  November.  Trawling  with  TEDs 
installed  in  large-mesh  webbing  is 
known  to  capture  turtles  at  a  high  rate, 
and  turtle  abundances  are  probably 
highest  in  the  fishing  areas  in  the 
earliest  part  of  the  season.  Preventable 
deaths  of  endangered  and  threatened 
species  would  occur  unless  TED 
extension  mesh  size  changes  are  made 
prior  to  the  beginning  of  fell  fishing 
effort.  Furthermore,  this  fishery  is 
highly  valuable  and  anticipated  by  the 
participants,  but  is  limited  by  quota 
allocations,  and  it  frequently  is  very 
short.  Consequently,  fishers  may 
experience  significant,  avoidable 
impacts  if  TEI)  extension  mesh  sizes  are 
changed  during  the  course  of  the  fishery 
and  fishers  lose  any  of  their  limited 
fishing  time  coming  into  compliance. 
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Fishers  traditionally  have  to  re-equip 
their  nets  with  TEDs  and  make  any 
needed  net  repairs  before  the  fall  season 
begins.  Prompt  implementation  of  this 
mesh  size  change  will  allow  them  to  use 
their  rigging  time  to  come  into 
compliance.  With  sufficient  opportunity 
to  make  the  changes,  the  mesh  size 
changes  in  themselves  pose  a  minimal 
burden  on  the  fishers.  The  cost  of  the 
required  materials  (new  webbing)  is 
estimated  at  less  than  $20  per  net,  and 
many  fishers  can  make  the  needed 
changes  themselves,  estimated  at  about 
two  person-hours  per  boat.  Finally,  the 
use  of  small  mesh  webbing  adjacent  to 
the  TED  had  been  a  traditional  gear 
configuration  in  this  fishery  prior  to  the 
June  3, 1998,  requirement  for  the  larger 
mesh  size  specified  through  the 
Magnuson-Stevens  Fishery 
Conservation  Management  Act  in  50 
CFR  part  648.  Thus,  this  interim  final 
rule  allows  for  the  traditional  practice. 

Because  prior  notice  and  opportimity 
for  public  comment  are  not  required  for 
this  rule  by  5  U.S.C.  553,  or  any  other 
law,  the  analjrtical  requirranents  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  are  inapplicable. 

This  rule  does  not  contain  a 
collection-of-information  requirement 
for  ptuposes  of  the  Paperwork 
Reduction  Act. 

The  AA  prepared  an  EA  for  this  rule 
which  concludes  that  this  rule  will  have 


no  significant  impact  on  the  human 
environment.  A  copy  of  the  EA  is 
available  (see  ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  223 

Endangered  and  threatened  species. 
Exports,  Imports,  Marine  mammals. 
Transportation. 

Dated:  October  8, 1999. 
Andrew  A.  Rosenberg, 
Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  223  is  amended 
as  follows: 

PART  223— THREATENED  MARINE 
AND  ANADROMOUS  SPECIES 

1.  The  authority  citation  for  part  223 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1531  - 1543;  subpart 
B,  §223.12  also  issued  under  16  U.S.C.  1361 
etseq. 

2.  In  §  223.206,  paragraph 
(d)(2)(iii)(A)  is  revised  to  read  as 
follows: 

§223.206    Exceptions  to  prohibition* 
rotating  to  aoa  turtlos. 

***** 

(d)  *  *  * 
(2)*  *  • 

(iii)  *  *  ' 

(A)  TED  requirement.  [1]  Any  summer 
flounder  trawler  in  the  simuner  flounder 


fishery-sea  turtle  protection  area  must 
have  an  approved  TED  installed  in  each 
net  that  is  rigged  for  fishing.  A  net  is 
rigged  for  fishing  if  it  is  in  the  water,  or 
if  it  is  shackled,  tied,  or  otherwise 
connected  to  any  trawl  door  or  board,  or 
to  any  tow  rope,  cable,  pole  or 
extension,  either  on  board  or  attached  in 
any  manner  to  the  summer  flounder 
trawler.  Exceptions  to  the  TED 
requirement  for  simuner  flounder 
trawlers  are  provided  in  paragraph 
(d)(2)(iii)(B)  of  this  section. 

(2)  Any  approved  hard  TED  or  special 
hard  TED  installed  in  a  summer 
flounder  trawl  must  be  installed  in  a 
TED  extension.  The  TED  extension  is  a 
cylindrical  piece  of  webbing  distinct 
from  the  main  trawl's  body,  wings, 
codend,  and  any  other  net  extension(8). 
The  TED  extension  must  be  constructed 
of  webbing  no  larger  than  3.5  inch  (8.9 
cm)  stretched  mesh.  The  TED  extension 
must  extend  at  least  24  inches  (61.0  cm) 
but  not  more  than  36  inches  (91.4  cm) 
forward  of  the  leading  edge  of  the  TED 
and  ait  of  the  trailing  edge  of  the  grid. 


PART  223  [Amended) 

3.  Figure  6  to  part  223  is  added  to 
read  as  follows: 

aUJNO  CODE  3f10-a3-F 
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FIGURE  6  to  Part  223— TED  Extension  in  Summer  Flounder  Trawl 


TED  extension  webbing 
no  larger  than  3.5  " 
stretched  mesh. 


24''-36'' 


[FR  Doc.  99-27012  Filed  10-14-99;  8:45  am) 
BNJJNQ  C006  3S10-a2-C 


Federal  Register / Vol.  64,  No.  199 /Friday,  October  15,  1999 /Rules  and  Regulations  55865 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart679 

[DoclWt  No.  990304062-9062-01 ;  i.D. 
100899C] 

Fisheries  of  the  Exciusive  Economic 
Zone  Off  Alaeka;  PoHocIc  in  Statistical 
Area  120  of  the  Gulf  of  Alaslca 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  of  pollock  in  Statistical  Area  620 
of  the  Gulf  of  Alaska  (GOA).  This  action 
is  necessary  to  prevent  exceeding  the 
1999  total  allowable  catch  (TAC)  in  this 
area. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t),  October  12, 1999,  until 
2400  hrs,  A.l.t..  December  31, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Pearson,  907-481-1780  or 
tom.pearson@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 


GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groimdfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  1999  TAC  of  pollock  in  Statistical 
Area  620  of  the  GOA  was  established  by 
the  Final  1999  Harvest  Specifications 
for  Groundfish  (64  FR  12094,  March  11, 
1999)  as  38,840  metric  tons  (mt), 
determined  in  accordance  with 
§679.20(c)(3)(ii). 

In  accordance  with  §  679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  1999  TAC  of 
pollock  in  Statistical  Area  620  will  be 
reached.  Therefore,  the  Regional 
Administrator  is  establishing  a  directed 
fishing  allowance  of  38,440  mt,  and  is 
setting  aside  the  remaining  400  mt  as 
bycatch  to  support  other  anticipated 
groundfish  fisheries.  In  accordance  with 
§679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  has  been  reached. 
Consequently,  NMFS  is  prohibiting 


directed  fishing  of  pollock  in  Statistical 
Area  620  of  the  GOA. 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

Classlficatioii 

This  action  responds  to  the  best 
available  infonnation  recendy  obtained 
ftt)m  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  1999  TAC  of  pollock 
in  Statistical  Area  620  of  the  GOA.  A 
delay  in  the  effective  date  is 
impracticable  and  contrary  to  the  public 
interest.  Fiuther  delay  would  only  result 
in  overharvest  NMFS  finds  for  good 
cause  that  the  implementation  of  this 
action  should  not  be  delayed  for  30 
days.  Accordingly,  imder  5  U.S.C. 
553(d),  a  delay  in  the  effective  date  is 
hereby  waived. 

This  action  is  required  by  50  CFR 
679.20  and  is  exempt  from  review  under 
E.O.  12866. 

Autliority:  16  U.S.C.  1801  et  seq. 

Dated:  October  12, 1999. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

(FR  Doc.  99-26975  Filed  10-12-99;  4:31  pm] 

BILUNG  CODE  3S10-42-F 


55866 


Proposed  Rules 


Federal  Register 

Vol.  64,  No.  199 
Friday,  October  15,  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  tt>e  public  of  the  proposed 
Issuance  of  mles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 


12  CFR  Part  714 


AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Proposed  regulation. 

summary:  The  proposed  leasing 
regulation  updates  and  redesignates 
NCUA's  long-standing  policy  statement 
on  leasing.  Interpretive  Ruling  and 
Policy  Statement  (IRPS)  83-3,  as  an 
NCUA  regulation.  IRPS  83-3  authorizes 
federal  credit  unions  to  engage  in  either 
direct  or  indirect  leasing  and  either 
open-end  or  closed-end  leasing  of 
personal  property  to  their  members  if 
such  leasing  arrangements  are  the 
functional  equivalent  of  secured  loans. 
In  addition,  the  proposed  regulation 
formalizes  NCUA's  position,  set  forth  in 
legal  opinion  letters,  that  FCUs  do  not 
have  to  own  the  leased  property  in  an 
indirect  leasing  arrangement  if  certain 
requirements  are  satisfied. 

DATES:  Comments  must  be  received  on 
or  before  December  14, 1999. 
ADDRESSES:  Direct  comments  to  Becky 
Baker,  Secretary  of  the  Board.  Mail  or 
hand-deliver  comments  to:  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  Virginia 
22314-3428.  Fax  comments  to  (703) 
518-6319.  E-mail  comments  to 
boardmail9ncua.gov.  Please  send 
comments  by  one  method  only. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
M.  Peterson,  Staff  Attorney,  Division  of 
Operations,  Office  of  the  General 
Counsel,  at  the  above  address  or  by 
telephone:  (703)  518-6555. 
SUPPlfMENTARY  information: 

A.  Background 

In  1983,  the  NCUA  Board  issued 
Interpretive  Ruling  and  Policy 
Statement  (IRPS)  83-3,  Federal  Credit 
Union  Leasing  of  Personal  Property  to 
Members.  48  FR  52560  (November  21, 
1983),  stating  that  federal  credit  imions 


(FCUs)  can  lease  personal  property  to 
their  members  if  the  leasing  of  the 
personal  property  is  the  functional 
equivalent  of  secured  lending.  The 
NCUA  Board  did  not  want  FCUs 
engaged  in  leasing  to  assume  burdens  or 
subject  themselves  to  risks  greater  than 
those  ordinarily  incident  to  secured 
lending.  The  NCUA  Board  determined 
that  for  leasing  to  be  the  functional 
equivalent  of  secured  lending,  a  lease 
had  to  be  a  net,  full  payout  lease  with 
an  estimated  residual  value  not 
exceeding  25%  unless  guaranteed.  In 
addition,  an  FCU  engaged  in  leasing  had 
to  retain  salvage  powers  over  the  leased 
property  and  matintain  a  contingent 
liability  insurance  policy  with  an 
endorsement  for  leasing. 

In  the  supplementary  section  of  IRPS 
83-3,  the  NCUA  Board  stated  that  FCUs 
could  engage  in  either  direct  or  indirect 
leasing,  lliat  is,  an  FCU  could  either 
purchase  property  from  a  third  party  for 
the  purpose  of  leasing  such  property  to 
a  member  or  purchase  the  lease  and  the 
leased  property  after  the  lease  had  been 
executed  between  the  third  party  and 
the  member.  Further,  FCUs  could 
engage  in  either  open-end  or  closed-end 
leasing,  that  is,  an  FCU  could  either 
require  a  member  to  assume  the  risk  and 
responsibility  for  any  difference  in  the 
estimated  residual  value  and  the  actual 
value  of  the  property  at  lease  end  or 
assume  such  risk  itself. 

After  IRPS  83-3  was  issued,  NCUA 
received  a  number  of  inquiries  regarding 
whether  an  FCU  must  own  the  leased 
property.  NCUA  responded  through 
legal  opinion  letters  that,  in  states 
requiring  an  entity  engaged  in  leasing  to 
be  a  licensed  dealer,  which  involved 
posting  a  bond  and  complying  with 
other  state  regulatory  requirements,  an 
FCU  did  not  have  to  own  the  leased 
property.  However,  the  FCU  had  to  be 
named  as  the  sole  lienholder  on  the 
leased  property  and  granted  an 
unconditional,  irrevocable  power  of 
attorney  to  transfer  title  to  the  leased 
property  to  the  FCU. 

Thereafter,  the  leasing  industry 
argued  that,  irrespective  of  state 
limitations,  an  FCU  should  be  able  to 
take  a  lien  on  the  leased  property 
instead  of  having  to  own  the  property. 
The  leasing  industry  stated  that  an  FCU 
would  be  insulated  from  tort  liability  by 
not  being  the  owner  of  the  leased 
property  and  that  an  FCU's  member 
would  receive  lower  lease  payments  if 


a  third-party  lessor  (the  leasing 
company)  was  able  to  take  advantage  of 
certain  tax  benefits  available  only  when 
the  leasing  company  retained  ownership 
of  the  property.  NCUA  concluded  in 
legal  opinion  letters  that  although  the 
direct  and  indirect  leasing  arrangements 
described  in  the  supplementary  section 
of  IRPS  83-3  resulted  in  an  FCU  owning 
the  leased  property,  such  ownership 
was  not  required.  NCUA's  position  was 
that  the  purchase  or  assignment  of  a 
lease  and  the  receipt  of  a  lien  on  the 
leased  property  was  a  form  of 
permissible  indirect  leasing  if  the 
following  requirements  were  satisfied: 
(1)  The  FCU  was  named  as  the  sole 
lienholder  on  the  leased  property;  (2) 
the  FCU  was  assigned  all  of  the  leasing 
company's  rights  under  the  lease;  and 
(3)  the  FCU  obtained  an  unconditional, 
irrevocable  power  of  attorney  to  transfer 
title  in  the  leased  property  to  the  FCU. 

NCUA  imdertook  the  proposed 
redesignation  of  IRPS  83-3  as  an  NCUA 
regulation  as  part  of  a  regulatory  review 
of  all  of  its  IRPS.  Upon  review  of  IRPS 
83-3,  the  NCUA  Board  determined  that 
it  would  be  better  suited  as  a  regulation. 
62  FR  11773  (March  13, 1997).  The 
NCUA  Board's  goal  in  redesignating 
IRPS  83-3  as  a  regulation  is  to  increase 
regulatory  effectiveness  by  establishing 
a  rule  that  states  NCUA's  current 
position  on  leasing,  is  easy  to  locate, 
and  sets  forth  safety  and  soundness 
requirements  to  protect  FCUs  engaged 
in  leasing. 

On  October  29, 1998,  the  NCUA 
Board  issued  a  notice  of  proposed 
rulemaking  and  request  for  conunent  on 
leasing.  63  FR  57950  (October  29. 1998). 
The  proposed  leasing  regulation 
adopted  the  policy  on  leasing  set  out  in 
IRPS  83-3  and  incorporated  NCUA's 
position,  set  forth  in  legal  opinion 
letters,  that  FCUs  do  not  have  to  own 
the  leased  property  in  indirect  leasing  if 
certain  requirements  are  satisfied.  The 
comment  period  expired  on  January  27, 
1999. 

B.  CommeBts 

NCUA  received  fomteen  comments 
on  the  proposed  leasing  regulation. 
Comments  were  received  from  five 
federal  credit  tmions,  one  state- 
chartered  credit  union,  three  state 
leagues,  two  national  credit  union  trade 
associations,  one  leasing  company,  one 
bank  trade  association,  and  a  joint 
comment  bom.  an  auditing  company 
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and  a  bank  consulting  company.  All 
commenters,  except  one,  supported  the 
NCUA  Board's  effort  to  establish  a 
regulation  on  the  leasing  of  personal 
property.  The  dissenting  commenter 
believed  that  a  leasing  regulation  was 
unnecessary  because  NCUA  examiners 
could  monitor  an  FCU's  leasing  program 
during  regular  examinations. 

The  NCUA  Board  has  thoroughly 
evaluated  the  comments  and  has 
incorporated  many  of  the  suggested 
changes.  Due  to  these  changes  to  the 
original  proposed  leasing  regulation,  the 
Board  has  decided  to  issue  a  second 
proposed  leasing  regulation  for 
additional  comments. 

C.  Format 

In  drafting  the  proposed  leasing 
regulation,  the  NCUA  Board  chose  to 
use  a  plain  English,  question  and 
answer  format.  The  Board  supports 
plain  English  as  a  means  to  increase 
regulatory  comprehension  and  improve 
compliance  among  those  affected  by  the 
regulation.  Plain  English  drafting 
emphasizes  the  use  of  informative 
headings  (often  written  as  a  question), 
lists  and  charts  where  appropriate,  non- 
technical language,  and  sentences  in  the 
active  voice.  The  NCUA  wrote  this 
proposed  regulation  as  a  series  of 
questions  and  answers.  The  word  "you" 
in  an  answer  refers  to  an  FCU. 

Most  commenters  favored  the  NCUA 
Board's  use  of  the  question  and  answer 
(Q&A)  style.  One  commenter,  however, 
thou^t  that  Q&A  style  increased  the 
potential  for  misunderstanding  and 
confusion.  The  NCUA  Board  agrees  that 
some  regulations  are  more  appropriate 
than  others  for  Q&A.  The  NCUA  Board 
believes  that  Q&A  works  well  in  the 
context  of  the  leasing  regulation. 

D.  Section-by-Section  Analysis 

Proposed  Section  714.1 — What  Does 
This  Part  Cover? 

Section  714.1  of  the  proposed 
reg\ilation  stated  that  Part  714  covers 
the  standards  and  requirements  that  an 
FCU  must  follow  when  engaged  in  the 
lease  financing  of  personal  property. 
One  commenter  suggested  that  the  term 
"lease  financing"  be  replaced  with 
"transactions  involving  leasing."  The 
commenter  believes  that  there  is  a 
distinction  between  the  terms  "leasing" 
and  "financing,"  thus,  using  the  term 
"lease  financing"  may  lead  to 
confusion.  The  NCUA  Board  agrees  with 
the  commenter  and  has  changed  "lease 
financing"  to  "leasing." 

Proposed  Section  714.2 — What  Are  the 
Permissible  Leasing  Arrangements? 

Section  714,2  of  the  proposed 
regulation  stated  that  FCUs  may  engage 


in  either  direct  or  indirect  leasing.  One 
commenter  suggested  certain  changes  in 
§  714.2(b)  to  take  into  consideration  the 
varying  relations  that  may  exist  among 
parties  in  a  leasing  arrangement. 
Specifically,  this  commenter  suggested 
that  the  NCUA  Board  should  amend  the 
sentence  "In  indirect  leasing,  you 
purchase  a  lease  and  the  leased  property 
for  the  purpose  of  leasing  such  property 
to  yoiu'  member  after  the  lease  has  been 
executed  between  a  third  party  and  your 
member"  by  adding  the  phrase  "except 
as  provided  in  §  714.3,"  substituting  tfie 
word  "having"  for  the  second  "leasing," 
and  inserting  the  word  "leased"  after 
the  word  "property."  The  NCUA  Board 
has  added  the  phrase,  "except  as 
provided  in  §  714.3."  The  NCUA  Board 
beUeves  that  adding  this  cross-reference 
points  the  reader  to  a  permissible  form 
of  indirect  leasing  which  allows  for  title 
in  the  leased  property  to  remain  with  a 
third  party.  However,  the  NCUA  Board 
has  not  incorporated  the  commenter's 
other  suggested  changes.  The  NCUA 
Board  wants  the  regulation  to  state 
clearly  that  an  FCU,  not  another  party, 
is  to  lease  the  personal  property,  to  its 
member.  The  commenter's  suggested 
changes  would  imply  otherwise. 

In  addition,  the  NCUA  Board  has 
added  the  text  of  prior  §  714.6  to  this 
section.  Section  714.6  stated  that  an 
FCU  can  engage  in  either  closed-end  or 
open-end  leasing,  that  is,  either  an  FCU 
can  assume  the  risk  for  the  difference 
between  the  estimated  residual  value 
and  the  actual  value  of  property  at  lease 
end  or  the  lessee  can  assume  the  risk. 
Also,  one  commenter  noted  that  the 
phrase  "relied  upon  residual  value" 
should  be  replaced  with  the  phrase 
"estimated  residual  value."  "The  NCUA 
Board  made  this  change  for  consistency 
and  accuracy. 

Proposed  Section  714.3 — Must  You  Own 
the  Leased  Property? 

Section  714.3  of  the  proposed 
regxilation  states  that  an  FCU  does  not 
have  to  own  the  leased  property  in  an 
indirect  leasing  arrangement  if  three 
requirements  are  met:  (1)  The  FCU 
receives  a  full  assignment  of  the  lease; 
(2)  the  FCU  is  named  as  the  sole 
lienholder  of  the  property;  and  (3)  the 
FCU  receives  an  unconditional, 
irrevocable  power  of  attorney  to  transfer 
title  in  the  leased  property  to  itself. 

The  commenters  supported  the  NCUA 
Board's  decision  not  to  require  that  an 
FCU  own  the  leased  property  in  an 
indirect  leasing  arrangement.  One 
commenter  noted  that  owning  the 
leased  property  is  not  necessary  since, 
in  a  loan  or  credit  sale,  an  FCU  does  not 
own  the  underlying  asset,  but  only  has 
a  lien.  Three  commenters  contended 


that  owning  the  leased  property  could 
open  an  FCU  up  to  potential  liability 
issues,  tax  issues,  and  state  regulation 
and  licensing  requirements. 

Six  commenters,  however,  stated  that 
they  were  against  requiring  a  full 
assignment  of  the  lease.  Four  of  these 
commenters  believed  that  the  decision 
of  whether  to  obtain  a  full  assignment 
of  a  lease  should  be  made  by  an  FCU 
based  on  the  circimistances  of  the 
leasing  arrangement.  Another 
commenter  stated  that  the  full 
assignment  requirement  was 
unnecessary  because  sales  of  or  liens  in 
leases  are  subject  to  Uniform 
Conmiercial  Code  (UCC)  perfection 
rules.  This  commenter  contended  that  a 
full  assignment  would  not  protect  an 
FCU  if  a  leasing  company  went 
bankrupt  imless  the  full  assignment  had 
been  perfected.  In  addition,  one 
commenter  expressed  concern  that,  if  a 
full  assignment  is  required,  leasing 
companies  might  refuse  to  do  business 
with  FCUs  since  they  would  not  retain 
ownership  of  the  leases.  The  commenter 
stated  that  leasing  companies  receive 
certain  tax  benefits  from  lease 
ownership  and  that,  without  those  tax 
benefits,  leasing  companies  may  have 
no  incentive  to  do  business  with  FCUs. 

Three  commenters  were  against 
requiring  an  FCU  to  obtain  a  power  of 
attorney.  Two  of  the  commenters  stated 
that  such  a  decision  shoidd  be  made  by 
an  FCU's  attorney  based  on  the 
circumstances  of  the  FCU's  leasing 
arrangement.  Further,  one  of  these 
commenters  stated  that  a  power  of 
attorney  is  imnecessary  because  Article 
9  of  the  Uniform  Commercial  Code 
provides  an  FCU  with  the  right  to  take 
possession  and  dispose  of  collateral 
upon  a  default  without  a  power  of 
attorney.  In  addition,  one  commenter 
stated  diat  a  power  of  attorney  provides 
little  protection  to  an  FCU  in  the  face  of 
a  leasing  company  bankruptcy.  The 
commenter  suggested  that  obtaining  a 
security  agreement  that  grants  an  FCU  a 
sole  lien  position  in  the  leased  property 
with  the  right  to  foreclose  in  the  event 
of  a  default  would  be  more  beneficial. 

The  Board  has  reconsidered  this  form 
of  indirect  leasing  in  light  of  these 
comments  and  the  recent  bankruptcy  of 
a  leasing  company  (Security  Excel 
Corporation.  No.  96-32410  (Bankr.  N.D. 
Ind.)  (hereinafter  Security  Excel).  In 
Security  Excel,  a  bankruptcy  that 
affected  several  credit  unions,  the 
trustee  argued  that  the  leasing  company, 
not  the  FCU,  owned  both  the  leases  and 
the  leased  property.  The  trustee  further 
argued  that  the  FCU  had  no  security 
interest  in  either  the  leases  or  the  leased 
property  and,  in  the  alternative,  that 
whatever  security  interests  might  exist 
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were  not  properly  perfected.  Ultimately, 
the  Security  Excel  case  was  settled,  at 
some  significant  expense  to  certain 
credit  unions. 

As  demonstrated  in  Security  Excel, 
leasing  arrangements  that  involve 
leaving  title  to  the  leased  property  in  the 
name  of  the  a  third-party  leasing 
company  are  complex  and  may  involve 
significant  risks  to  the  FCU.  hi  most  of 
these  leasing  company  arrangements, 
the  NCUA  Board  understands  that  the 
FCU  finances  the  full,  or  close  to  the 
full,  value  of  the  leased  property  and 
that  the  FCU  will  ultimately  recover  its 
full  investment  only  if  it  collects  all  the 
lease  payments  and  recoups  all  the 
proceeds  from  the  leasing  company's 
post-lease  sale  of  the  property.  The  FCU 
must  be  concerned  about  both  the  credit 
worthiness  of  the  member  and  the 
solvency  of  the  leasing  company.  In  the 
event  of  insolvency  of  one  or  both 
parties,  the  FCU  must  be  able  to  enforce 
its  right  to  payment  under  the  lease  and, 
if  necessary,  its  right  to  secure  and 
dispose  of  the  property  as  the  collateral 
securing  receipt  of  both  lease  pajrments 
and  proceeds  due  from  the  post-lease 
property  sale. 

Tlie  fact  that  the  FCU  has  no  authority 
to  lend  money  to  a  nonmember  leasing 
company  that  is  not  a  credit  imion 
service  organization  further  complicates 
these  arrangements.  For  example,  the 
FCU  must  ensure  that,  despite  the  lack 
of  a  creditor-debtor  relationship  with 
the  leasing  company,  the  FCU  has  a 
well-defined  security  interest  in  the 
leased  property.  In  addition,  the  FCU 
must  make  sure  that  its  rights  in  the 
leased  property  and  its  ownership  of  the 
lease  are  properly  recorded  so  as  to 
perfect  those  ri{^ts  against  bankruptcy 
trustees  and  other  third-party  creditors. 
To  take  another  example,  a  vehicle 
owned  by  a  leasing  company  may  be 
considered  as  "inventory"  under  the 
relevant  commercial  codes,  and 
protection  of  a  security  interest  in  such 
inventory  may  well  require  steps 
beyond  recording  the  lien  on  the 
certificate  of  title  and  filing  the 
certificate  with  the  department  of  motor 
vehicles. 

In  light  of  these  issues,  the  legal 
arguments  advanced  in  Security  Excel, 
and  the  comments  received  on  our 
previously  proposed  §  714.3,  the  NCUA 
Board  is  proposing  that  an  FCU  that 
does  not  own  the  leased  property  must 
take  certain  precautions. 

First,  the  FCU  must  receive  a  full 
assigimient  of  the  lease,  meaning  that 
the  FCU  must  become  the  owner  of  the 
lease.  The  NCUA  Board  believes  that,  if 
an  FCU  receives  a  full  assignment  of  a 
lease  and  the  assignment  is  properly 
recorded,  the  lease  should  not  be  subject 


to  the  claims  of  a  bankruptcy  trustee 
acting  on  behalf  of  a  leasing  company 
that  becomes  bankrupt.  The  Board  notes- 
that  an  assignment  of  various  rights 
under  a  lease,  such  as  the  right  to 
receive  payments,  is  not  the  same  as  a 
full  assignment  of  the  lease.  There  are 
varying  ways  that  an  acceptable 
assignment  may  be  drafted.  Some 
examples  are:  "Leasing  Company 
assigns  this  lease  to  ABC  Federal  Credit 
Union"  or  "Leasing  Company  makes  a 
full  assignment  of  this  lease  to  ABC 
Federal  Credit  Union"  or  "Leasing 
Company  conveys  all  of  its  right,  title, 
and  interest  in  this  lease  to  ABC  Federal 
Credit  Union."  Language  that  purports 
to  assign  only  one  or  more  particidar 
rights  or  remedies  under  the  lease 
would  not  constitute  a  full  assignment 
of  the  lease  and  so  is  unacceptable. 
Second,  the  FCU  must  be  the  sole 
lienholder  of  the  leased  property.  This 
language  is  consistent  with  DRPS  83-3, 
requiring  that  the  lease  must  be  the 
functional  equivalent  of  a  secured  loan. 

Third,  the  FCU  must  enter  into  a 
security  agreement  with  the  leasing 
company  to  protect  the  FCU's  lien  on 
the  property.  The  security  agreement 
must  describe  the  FCU's  interest  in  the 
property.  It  must  set  forth  the  terms  and 
conditions  upon  which  the  leasing 
company  or  the  member  may  be  in 
defeult  and  thus  entitle  the  FCU  to  take 
immediate  possession  of  the  property 
and  dispose  of  it.  The  secxirity 
agreement  must  be  signed  by  the  leasing 
company.  The  FCU  must  also  take  any 
further  steps  necessary  to  ensure  that  its 
security  is  properly  perfected  to  protect 
the  FCU  should  the  leasing  company  be 
forced  into  bankruptcy.  Thus,  for 
example,  if  the  leased  property 
constitutes  the  lessor's  inventory  under 
state  law,  perfection  may  require  filing 
with  the  appropriate  state  agency,  such 
as  the  Secretary  of  State.  See  the 
Uniform  Commercial  Code,  9-302  and 
9-401. 

The  NCUA  Board  believes  that  a 
power  of  attorney  may  be  imnecessary 
for  an  FCU  holding  a  well-defined  and 
perfected  security  interest  in  the  leased 
property.  In  the  event  of  a  default  by 
leasing  company  or  lessee,  the  FCU 
should  be  able  to  take  possession  and 
dispose  of  the  collateral  without  the 
power  of  attorney.  Thus,  the  new 
proposed  rule  no  longer  contains  any 
requirement  for  a  power  of  attorney.  The 
Board  notes,  however,  that  the  proposed 
rule  does  not  prohibit  an  FCU  from 
emplo)dng  a  power  of  attorney,  in 
addition  to  a  security  agreement,  as  the 
FCU  sees  fit  in  any  particular  leasing 
arrangement. 


Proposed  Section  714.4 — What  Are  the 
Lease  Requirements? 

Section  714.4  states  that  leases  must 
be  net,  full  payout  leases,  with  a 
maximimi  estimated  residual  value  of 
25%  of  the  original  cost  of  the  leased 
property  imless  guaranteed.  One 
commenter  suggested  that  the  NCUA 
Board  revise  the  description  of  net  lease 
to  allow  FCUs  to  finance  certain  dealer 
included  services,  including  mechanical 
breakdown  protection,  credit  life  and 
disability  premiums,  and  license  and 
registration  fees.  The  Board  does  not 
believe  that  these  dealer  services,  which 
are  generally  additional  services 
purchased  by  a  lessee  to  satisfy  his  or 
her  obligations  under  the  "net"  lease 
concept,  should  be  financed.  The  Board 
notes  that  these  costs,  if  financed  by  the 
credit  union,  may  raise  safety  and 
soundness  issues,  particularly  if  the 
lessee  has  made  little  or  no  down 
payment  and  so  there  is  no  value  in  the 
collateral  to  secure  the  financing  of 
these  particular  services. 

One  commenter  stated  that  the 
wording  used  to  describe  the  full  payout 
requirement  was  confusing  and  failed  to 
specify  an  FCU's  source  of  recovery  to 
meet  the  requirement.  The  NCUA  Board 
agrees  with  the  commenter  and  has 
added  a  sentence  stating  that  an  FCU's 
source  of  recovery  will  come  from  the 
lessee's  payments  and  the  residual  value 
of  the  leased  property  at  the  expiration 
of  the  lease  term. 

Five  commenters  wanted  the  NCUA 
Board  to  raise  the  estimated  residual 
value  limit.  These  commenters  believed 
that  the  25%  estimated  residual  value 
limit  was  restrictive  and  placed  FCUs  at 
a  disadvantage  against  other  lenders  that 
were  not  required  to  obtain  a  guarantee 
when  an  estimated  residual  value 
greater  than  25%  was  used.  Further,  the 
five  commenters  suggested  that  the 
NCUA  Board  allow  FCUs  to  self-insure 
against  the  increased  risk  associated 
with  a  higher  estimated  residual  value. 
One  commenter  suggested  that  the 
NCUA  Board  allow  FCUs  to  set  their 
own  estimated  residual  values  as  long  as 
the  combination  of  residual  value 
insurance,  manufacturer  guarantees,  and 
residual  value  reserves  for  loss 
maintained  over  the  life  of  the  leases  is 
sufficient  to  cover  the  residual  value 
risks  assumed. 

The  NCUA  Board  believes  that  the 
risks  associated  with  leasing  are 
substantially  reduced  due  to  the  25% 
limit  placed  on  estimated  residual 
values  and  has  not  raised  the  limit.  The 
NCUA  Board  notes  that  the  Office  of  the 
Comptroller  of  the  C\irrency  (OCC)  has 
very  similar  rules  on  estimated  residual 
values.  The  OCC  places  a  25% 
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estimated  residual  value  limit  on  bank 
leases,  and  requires  banks  to  guarantee 
estimated  residual  values  in  excess  of 
the  25%  limit.  12  CFR  23.21(a)(2). 

The  Board  also  notes  that  the  purpose 
of  the  leasing  regulation  is  to  facilitate 
a  consumer  financing  transaction  with  a 
member  that  is  roughly  the  equivalent  of 
a  secured  loan,  hi  the  closed-end  lease 
arrangement,  which  is  the  most 
common  arrangement,  the  member 
lessee  is  not  liable  to  the  FCU  for  the 
payment  of  the  residual  value  at  the  end 
of  the  lease.  As  the  estimated  residual 
value  increases,  the  member's  financial 
responsibility  to  the  FCU,  as  a  percent 
of  the  ECU'S  total  investment,  decreases 
correspondingly.  If  the  NCUA  Board 
were  to  permit  significantly  higher 
estimated  residual  value  amounts,  a 
lease  transaction  would  lose  its 
character  of  being  substantially 
equivalent  to  secured  lending  to  its 
member.  Instead,  the  credit  imion 
would  be  dependent  on  the  sale  of  the 
vehicle  to  recoup  a  significant  part  of  its 
investment,  and  so  would  be  in  a 
business  very  similar  to  used  car  sales. 
Credit  unions  may  not  engage  in  the 
business  of  selling  cars.  See  M&M 
Leasing  Corpomtion  v.  Seattle  First 
National  Bank,  563  F.2d  1377  (9th  Cir. 
1977),  cert,  denied.  436  U.S.  958  (1978). 

Proposed  Section  714.5 — What  Is 
Required  if  an  Estimated  Residual  Value 
Greater  Than  25%  Is  Used? 

Section  714.5  of  the  proposed 
regulation  incorrectly  stated  the 
guarantee  requirement  when  the 
estimated  residual  value  exceeds  25%  of 
the  original  cost  of  the  leased  property. 
In  issuing  the  proposed  regulation,  the 
Board's  intention  was  to  adopt  the 
leasing  policy  and  requirements  as 
contained  in  IRPS  83-3.  Proposed 
§  714.5  incorrectly  stated  that,  if  a 
residual  value  greater  than  25%  was 
used,  the  full  estimated  residual  value  of 
the  leased  property  must  be  guaranteed. 
Five  commenters  noted  that  a  guarantee 
of  the  full  value  should  not  be  required. 
IRPS  83-3  requires  that  only  the 
estimated  residual  value  above  25%  of 
the  original  cost  be  guaranteed  and,  in 
this  second  proposed  regulation,  this 
section  now  reflects  the  requirement  as 
stated  in  IRPS  83-3. 

One  commentOT  suggested  revising 
§  714.5  to  permit  others  parties,  in 
addition  to  a  manufacturer  or  insurance 
company,  to  guarantee  the  estimated 
residual  value.  IRPS  83-3  allowed  the 
manufacturer,  the  lessee,  or  third  party 
not  affiliated  with  the  FCU  to  guarantee 
the  estimated  residual  value.  "Hie 
proposed  regulation  eliminated  the 
lessee  as  a  guarantor  on  the  basis  that  it 
would  be  (tifficult  to  collect  from  a 


lessee  or  monitor  the  lessee's 
creditworthiness  and  capacity  to  meet 
the  guarantee.  However,  the  NCUA 
Board  has  revised  §  714.5  to  allow  any 
financially  capable  party  to  guarantee 
the  estimated  residual  value.  Thus,  a 
lessee,  if  properly  qualified,  could 
guarantee  the  estimated  residual  value. 
This  approach  is  consistent  with  IRPS 
83-3. 

In  addition,  four  conunenters  were 
against  requiring  insurance  companies 
guaranteeing  estimated  residual  values 
to  have  at  least  a  B+  rating.  These 
commenters  believed  that  such  a 
requirement  was  unnecessary  and  noted 
that  the  OCC's  leasing  regulation  did  not 
estabUsh  such  a  requirement.  The 
NCUA  Board  beUeves  that  establishing 
a  minimum  rating  standard  ensures  that 
the  institutional  guarantor  has  the 
resources  to  meet  the  guarantee. 

The  NCUA  Board  has  amended  the 
rating  requirement  to  read  "The 
guarantor  may  also  be  an  insurance 
company  with  an  A.M.  Best  rating  of  at 
least  a  B+,  or  with  the  equivalent  of  at 
least  an  A.M.  Best  B-f  rating  from 
another  major  rating  company."  This 
amendment  clarifies  the  source  of  the 
B+  rating  and  specifies  that  ratings  from 
other  rating  companies  may  be  used  to 
establish  financial  capability. 

Proposed  S&ction  714.6 — Are  You 
Required  To  Retain  Salvage  Powers 
Over  the  Leased  Property? 

Section  714.6  states  that  an  FCU  must 
retain  salvage  powers  over  the  leased 
property.  One  commenter  suggested  that 
the  NCUA  Board  add  the  language 
"pursuant  to  your  contractu^  rights" 
contained  in  subsection  (b)  to 
subsection  (a)  which  sets  forth  a  credit 
union's  salvage  powers.  The  NCUA 
Board  does  not  believe  that  this 
additional  language  is  needed  and  has 
left  this  section  unchanged.  However, 
the  NCUA  Board  has  deleted  the 
reference  to  the  assignment  of  "a 
vendor's  interest  in  a  lease"  in 
§  714.6(b).  The  FCU  must  receive  an 
assignment  of  the  entire  lease  as 
required  by  §  714.3(a). 

Proposed  Section  714.7 — What  Are  the 
Insurance  Requirements  Applicable  to 
Leasing? 

Section  714.7(a)  requires  an  FCU  to 
maintain  a  contingent  liability 
insurance  policy  if  it  owns  the  leased 
property  or,  if  it  does  not,  it  must  be 
named  as  the  co-insured.  One 
commenter  suggested  that  the  NCUA 
Board  also  require  an  FCU  to  obtain 
excess  liability  insurance  as  well  as  the 
contingent  liability  insurance.  The 
NCUA  Board  believes  that  such 
additional  insurance  is  not  needed  to 


protect  FCUs.  Section  714.7(b)  states 
that  the  lessee  is  to  carry  liability  or 
collateral  protection  insurance  on  the 
leased  property.  The  NCUA  Board 
intended  that  both  liability  and 
collateral  protection  insurance  were  to 
be  purchased,  and  has  changed  the 
word  "or"  to  "and."  In  addition,  one 
commenter  stated  that,  for  the  most  part, 
FCUs  are  named  as  the  loss  payee  on  a 
physical  damage  coverage  policy  and  as 
the  additional  insured  on  a  liability 
insurance  policy  and  this  should  be 
reflected  in  the  proposed  leasing 
regulation.  The  NCUA  Board  has 
adopted  the  commenter's  changes. 

Proposed  Section  714.8— What  Rate  of 
Interest  May  Be  Charged  Under  a  Lease? 

Section  714.8  stated  that  an  FCU 
engaged  in  leasing  may  charge  an 
interest  rate  higher  than  the  usury  limit 
set  for  FCUs  engaged  in  lending.  One 
comimenter  stated  that  §  714.8  reflects  a 
misunderstanding  of  leases  since  leases 
do  not  have  interest  rates,  only  an 
implicit  rate  which  may  or  may  not  be 
received  depending  on  the  ultimate 
residual  recovery.  The  NCUA  Board  has 
reworded  this  section  to  eliminate  the 
confusion.  The  Board  also  added 
language  to  clarify  that  12  CFR 
701.21(c)(6),  prohibiting  penalties  for 
early  payment,  does  not  apply  to  leasing 
arrangements.  Early  termination  is 
governed  by  the  Consumer  Leasing  Act, 
15  U.S.C.  1667-67f,  and  Regulation  M. 
12  CFR  part  213. 

Proposed  Section  714.9 — When  Engaged 
in  Indirect  Leasing,  Must  You  Comply 
With  the  Purchase  of  Eligible  Obligation 
Rules  Set  Forth  in  §  701 .23  of  This 
Chapter? 

Section  714.9  states  that  an  FCU  may 
participate  in  indirect  leasing 
arrangements  under  its  authority  to 
make  loans.  The  NCUA  Board  intended 
§  714.9  to  inform  FCUs  that  their 
participation  in  an  indirect  leasing 
arrangement  does  not  subject  them  to 
the  purchase  of  eUgible  obligation  rules. 
However,  two  commenters  stated  that 
§  714.9  was  unclear.  Thus,  the  NCUA 
Board  has  added  language  to  clarify  this 
section  and  has  changed  the  section 
title. 

Proposed  Section  714.10— What  Other 
Laws  Must  You  Comply  With  When 
Engaged  in  Leasing? 

Section  714.10  sets  forth  the 
additional  laws  that  an  FCU  must 
comply  with  when  engaged  in  leasing. 
One  commenter  requested  that  the 
NCUA  Board  clarify  whether  FCUs  are 
subject  to  state  leasing  disclosure  laws. 
The  NCUA  Board  amended  §  714.10  to 
point  out  that  credit  unions  must 
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comply  with  the  Consumer  Leasing  Act 
(the  Leasing  Act).  15  U.S.C.  1667-67f. 
Section  1667e  of  the  Leasing  Act 
generally  requires  that  lessors  comply 
with  state  leasing  laws  if  the  state  law 
is  not  in  conflict  with  the  Leasing  Act 
or  provides  greater  consumer  protection 
than  the  Leasing  Act.  The  Board  also 
notes  that,  with  regard  to  federal  and 
state  lending  laws,  the  proposed 
language  of  §  714.10  requires 
compliance  with  §  701.21  of  this 
chapter.  Subsection  701.21(b)  discusses 
the  applicability  of  other  federal  and 
state  lending  laws  in  some  detail. 

Another  commenter  stated  that  the 
disclosure  requirements  of  Regulation  M 
are  cumbersome  and  not  easily   - 
imderstood,  thus,  NCUA  shoiUd 
simplify  the  leasing  disclosiue 
requirements  and  employ  something 
similar  to  the  "fed  box"  used  for  tnith- 
in-lending  disclosures.  The  Board  notes 
that  there  are  already  model  disclosure 
forms  in  the  appendix  to  Regulation  M, 
and  these  forms  set  out  leasing 
disclosures  in  a  manner  similar  to  the 
truth-in-lending  "fed  box." 

E.  Additional  Comments 

Two  commenters  suggested  that  the 
NCUA  Board  address  balloon  note 
programs  or  guaranteed  buy-back 
programs  in  the  proposed  leasing 
regulation.  The  commenters  did  not 
provide  any  details  explaining  the 
balloon  note  or  guaranteed  buy-back 
prM^ams. 

The  primary  distinction  between  a 
loan  and  a  lease  is  who  owns  the 
imderlying  property.  In  a  loan,  the 
borrower  owns  the  property  and  the 
lender  is  a  lienholder.  In  a  lease,  the 
borrower-lessee  has  no  ownership  or 
lienhold  interest  in  the  property. 
Accordingly,  it  is  the  NCUA  Board's 
position  Aat  programs  which  involve 
loans  and  not  leases  are  significantly 
different  from  leasing  arrangements,  and 
should  not  be  addressed  in  a  leasing 
regulation. 

However,  the  NCUA  Board  would  like 
to  note,  as  stated  in  legal  opinion  letters, 
that  balloon  note  or  guarantee  buy-back 
programs  giving  any  borrower  on  a  loan 
the  option  of  returning  property  directly 
to  the  FCU  at  the  end  of  the  financing 
period  are  impermissible.  Programs  that 
authorize  the  borrower  to  turn  the 
property  into  a  third  party  for 
liquidation  and  cash  recoupment  may 
be  acceptable. 

F.  Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  NCUA  Board  certifies  that  the 
proposed  regulation  will  not  have  a 
significant  impact  on  a  substantial 


niunber  of  small  credit  imions.  Most 
small  credit  imions  do  not  offer  lease 
financing  arrangements  to  their 
members.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required. 

Paperwork  Reduction  Act 

The  NCUA  Board  has  determined  that 
the  requirement  in  §  714.5  that  an  FCU 
must  obtain  or  have  on  file  statistics 
documenting  that  a  guarantor  has  the 
resources  to  meet  an  estimated  residual 
value  guarantee  constitutes  a  collection 
of  information  under  the  Paperwork 
Reduction  Act.  The  NCUA  Board 
estimates  that  it  will  take  an  average  of 
one  to  two  hours  to  acquire,  maintain, 
and  evaluate  such  docimientation.  The 
NCUA  Board  estimates  that 
approximately  750  FCUs  are  engaged  in 
leasing,  so  that  the  total  annual 
collection  bmden  is  estimated  to  be  no 
more  than  1500  hours.  The  NCUA  Board 
submitted  a  copy  of  this  rule  to  the 
Office  of  Management  and  Budget 
(OMB)  for  its  review.  0MB  assigned 
control  number  3133-0151  to  this 
information  collection.  The  control 
nimiber  will  be  displayed  in  the  table  at 
12  CFR  Part  795. 

Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  The  proposed 
regulation  only  applies  to  federal  credit 
unions.  The  NCUA  Board  has 
determined  that  the  proposed  regulation 
does  not  constitute  a  significant 
regulatory  action  for  the  purposes  of  the 
Executive  Order. 

G.  Agency  Regulatory  Goal 

NCUA's  goal  is  to  promulgate  clear 
and  understandable  regiilations  that 
Impose  minimal  regulatory  burden.  We 
request  your  comments  on  whether  the 
proposed  amendment  is  luiderstandable 
and  minimally  intrusive  if  implemented 
as  proposed. 

List  of  Subjects  in  12  CFR  Part  714 

Credit  unions.  Leasing. 

By  the  National  Credit  Union 
Administration  Board  on  October  6, 1999. 

Becky  Baker, 

Secretary  to  the  Board. 

Accordingly,  NCUA  proposes  to  add 
Part  714  to  read  as  follows: 

PART  714— LEASING 

Sec. 

714.1  What  does  this  part  cover? 

714.2  What  are  the  permissible  leasing 
arrangements? 

714.3  Must  you  own  the  leased  property  in 
an  indirect  leasing  arrangement? 

714.4  What  are  the  lease  requirements? 


714.5  What  is  required  if  an  estimated 
residual  value  greater  than  25%  is  used? 

714.6  Are  you  required  to  retain  salvage 
powers  over  the  leased  property? 

714.7  What  are  the  insurance  requirements 
applicable  to  leasing? 

714.8  Are  the  early  payment  provisions,  or 
interest  rate  provisions,  applicable  in 
leasing  arrangements? 

714.9  Are  indirect  leasing  arrangements 
subject  to  the  purchase  of  eligible 
obligation  limit  set  forth  in  §  701.23  of 
this  chapter? 

714.10  What  other  laws  must  you  comply 
with  when  engaged  in  leasing? 

Authority:  12  U.S.C.  1756, 1757, 1766, 
1785, 1789. 

f  71 4.1    Wtmt  does  this  part  cover? 

This  part  covers  the  standards  and 
requirements  that  you,  a  federal  credit 
union,  must  follow  when  engaged  in  the 
leasing  of  personal  property. 

f  714,2    What  are  ttM  permissible  leasing 
arrangements? 

(a)  You  may  engage  in  direct  leasing. 
In  direct  leasing,  you  purchase  personal 
property  from  a  vendor,  becoming  the 
owner  of  the  property  at  the  request  of 
your  member,  and  then  lease  the 
property  to  that  member. 

(b)  You  may  engage  in  indirect 
leasing.  In  indirect  leasing,  you 
purchase  a  lease  and,  except  as 
provided  in  §  714.3,  the  leased  property 
for  the  piupose  of  leasing  such  property 
to  your  member  after  the  lease  has  been 
executed  between  a  third  party  and  your 
member. 

(c)  You  may  engage  in  open-end 
leasing.  In  an  open-end  lease,  your 
member  assiunes  the  risk  and 
responsibility  for  any  difference  in  the 
estimated  residual  value  and  the  actual 
value  of  the  property  at  lease  end. 

(d)  You  may  engage  in  closed-end 
leasing.  In  a  closed-end  lease,  you 
assume  the  risk  and  responsibility  for 
any  difference  in  the  estimated  residual 
value  and  the  actual  value  of  the 
property  at  lease  end. 

f  714,3    Must  you  own  the  leased  property 
in  an  indirect  leasing  arrangement? 

You  do  not  have  to  own  the  leased 
property  in  an  indirect  leasing 
arrangement  if: 

(a)  You  obtain  a  full  assignment  of  the 
lease.  A  full  assignment  is  the 
assignment  of  all  the  rights,  interests, 
obligations,  and  title  in  a  lease  to  you, 
that  is,  you  become  the  owner  of  the 
lease; 

(b)  You  are  named  as  the  sole 
lienholder  of  the  leased  property; 

(c)  You  receive  a  security  agreement, 
signed  by  the  leasing  company,  granting 
you  a  sole  lien  in  the  leased  property 
and  the  right  to  take  possession  and 
dispose  of  the  leased  property  in  the 
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event  of  a  default  by  the  lessee,  a  default 
in  the  leasing  company's  obligations  to 
you,  or  a  material  adverse  change  in  the 
leasing  company's  financial  condition; 
and 

(d)  You  take  all  necessary  steps  to 
record  and  perfect  your  security  interest 
in  the  leased  property.  Your  state's 
Commercial  Code  may  treat  the 
automobiles  as  inventory,  and  require  a 
filing  with  the  Secretary  of  State. 

f  714.4    What  are  the  iMse  requirmnents? 

(a)  Your  lease  must  be  a  net  lease.  In 
a  net  lease,  your  member  assumes  all 
the  Inudens  of  ownership  including 
maintenance  and  repair,  licensing  and 
registration,  taxes,  and  insurance; 

Tb)  Your  lease  must  be  a  full  payout 
lease.  In  a  full  payout  lease,  you  must 
reasonably  expect  to  recoup  your  entire 
investment  in  the  leased  property,  plus 
the  estimated  cost  of  financing,  from  the 
lessee's  payments  and  the  estimated 
residual  value  of  the  leased  property  at 
the  expiration  of  the  lease  term;  and 

(c)  Your  estimated  residual  value  may 
not  exceed  25%  of  the  original  cost  of 
the  leased  property  unless  the  amount 
above  25%  is  guaranteed.  Estimated 
residual  value  is  the  projected  value  of 
the  leased  property  at  lease  end. 
Estimated  residual  value  must  be 
reasonable  in  light  of  the  nature  of  the 
leased  property  and  all  circumstances 
relevant  to  the  leasing  arrangement. 

1714.5    What  is  required  If  an  estimated 
residual  value  greater  than  25%  is  used? 

You  may  use  an  estimated  residual 
value  greater  than  25%  of  the  original 
cost  of  the  leased  property  if  a 
financially  capable  party  guarantees  the 
amount  above  25%  of  the  original  cost 
of  the  property.  The  guarantor  may  be 
the  manufacturer.  The  guarantor  may 
also  be  an  insurance  company  with  an 
A.M.  Best  rating  of  at  least  a  B+,  or  with 
at  least  the  equivalent  of  an  A.M.  Best 
B+  rating  from  another  major  rating 
company.  You  must  obtain  or  have  on 
file  financial  documentation 
demonstrating  that  the  guarantor  has  the 
resoiut»s  to  meet  the  guarantee. 

f  71 4.6   Are  you  required  to  retain  salvage 
powers  over  the  leased  property? 

You  must  retain  salvage  powers  over 
the  leased  property.  Salvage  powers 
protect  you  from  a  loss  and  provide  you 
with  the  power  to  take  action  if  there  is 
an  unanticipated  change  in  conditions 
that  threatens  your  financial  position  by 
significantly  increasing  your  exposure 
to  risk.  Salvage  powers  allow  you: 

(a)  As  the  owner  and  lessor,  to  take 
reasonable  and  appropriate  action  to 
salvage  or  protect  the  value  of  the 
property  or  yo\a  interests  arising  under 
the  lease;  or 


(b)  As  the  assignee  of  a  lease,  to 
become  the  owner  and  lessor  of  the 
leased  property  pursuant  to  your 
contractual  rights,  or  take  any 
reasonable  and  appropriate  action  to 
salvage  or  protect  the  value  of  the 
property  or  your  interests  arising  imder 
the  lease. 

S  71 4.7    What  are  the  insurance 
requirements  applicable  to  leasing? 

(a)  You  must  maintain  a  contingent 
liability  insiu^nce  policy  with  an 
endorsement  for  leasing  or  be  named  as 
the  co-insured  if  you  do  not  own  the 
leased  property.  Contingent  liability 
insurance  protects  you  should  you  be 
sued  as  the  owner  of  the  leased 
property.  You  must  use  an  insurance 
company  with  a  nationally  recognized 
industry  rating  of  at  least  a  B-f . 

(b)  Your  member  must  carry  the 
normal  liability  and  collateral 
protection  insurance  on  the  leased 
property.  You  must  be  named  as  an 
additional  insured  en  the  liability 
insurance  policy  and  as  the  loss  payee 
on  the  collateral  protection  insurance 
policy. 

§714  J    Are  the  early  payment  provisions, 
or  interest  rate  provisions,  applicable  in 
leasing  ai  i  ai  igemems  r 

You  are  not  subject  to  the  early 
payment  provisions  set  forth  in 
§  701.21(c)(6)  of  this  chapter.  You  are 
also  not  subject  to  the  interest  rate 
provisions  in  §  701.21(c)(7). 

f  71 4.9    Are  Indirect  leasing  arrangements 
subfect  to  the  purchase  of  eligible 
obligation  limit  set  forth  in  S701.23  of  this 
chapter? 

Your  indirect  leasing  arrangements 
are  not  subject  to  the  purchase  of 
eligible  obligation  rules  set  forth  in 
§  701.23  of  this  chapter  if: 

(a)  You  review  the  lease  and  other 
documents  to  determine  that  the 
arrangement  complies  with  your  leasing 
polices;  and 

(b)  You  receive  a  full  assignment  of 
the  lease  no  more  than  five  business 
days  after  it  is  signed  by  your  member 
and  a  leasing  company. 

f  714.10   What  other  laws  must  you  comply 
with  wtien  engaged  In  leasing? 

You  must  comply  with  the  Consumer 
Leasing  Act,  15  U.S.C.  1667-67f,  and  its 
implementing  regulation.  Regulation  M, 
12  CFR  part  213.  You  must  comply  with 
state  laws  on  consmner  leasing,  but  only 
to  the  extent  that  the  state  leasing  laws 
are  consistent  with  the  Consumer 
Leasing  Act,  15  U.S.C.  1667e,  or  provide 
the  member  with  greater  protections  or 
benefits  than  the  Consumer  Leasing  Act. 
You  are  also  subject  to  the  lending  rules 
set  forth  in  §  701.21  of  this  chapter. 


except  as  provided  in  §  714.8  and 

§  714.9  of  this  part.  The  lending  rules  in 

§  701.21  address  the  preemption  of 

other  state  and  federal  laws  that  impact 

on  credit  transactions. 

[FR  Doc.  99-26717  Filed  10-14-99;  8:45  am] 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Parte  724  and  745 

Truatees  and  Cuatodiana  of  Panalon 
Plana;  Share  Inauranca  and  Appendix 

AGENCY:  National  Credit  Union 

Administration. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  National  Credit  Union 
Administration  (NCUA)  proposes  to 
revise  its  rules  regarding  a  federal  credit 
union's  authority  to  act  as  trustee  or 
custodian  of  pension  plans.  The 
proposal  permits  federal  credit  unions 
in  a  territory,  including  the  trust 
territories,  or  a  possession  of  the  United 
States,  or  the  Commonwealth  of  Puerto 
Rico,  to  offer  trustee  or  ciistodian 
services  for  Individual  Retirement 
Accoimts  (IRAs),  where  otherwise 
permitted. 

DATES:  Comments  must  be  received  on 
or  before  December  14, 1999. 
ADDRESSES:  Direct  comments  to  Becky 
Baker,  Secretary  of  the  Board.  Mail  or 
hand-deliver  comments  to:  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  Virginia 
22314-3428.  Fax  comments  to  (703) 
518-6319.  E-mail  comments  to 
boardmail@ncua.gov.  Please  send 
comments  by  one  method  only. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  M.  Salva,  Staff  Attorney, 
Division  of  Operations,  Office  of 
General  Counsel,  at  the  above  address  or 
telephone:  (703)  518-6540. 
SUPPLEMENTARY  INFORMATION:  NCUA  has 
received  many  inquiries  concerning  the 
permissibility  of  federal  credit  unions 
(FCUs)  in  Puerto  Rico  offering  IRA 
services  to  members.  In  the  past,  the 
agency  has  responded  that  FCUs  in 
Puerto  Rico  cannot  provide  the  trustee 
services  attendant  to  an  IRA  account. 
Part  724  of  NCUA's  regulations  permits 
FCUs  to  serve  as  trustees  for  IRA 
accounts  only  if  the  IRA  accounts 
qualify  for  specific  tax  treatment  under 
the  Internal  Revenue  Code  (IRC),  and  if 
they  are  created  or  organized  in  the 
United  States.  Part  724  has  its  roots  in 
the  Employee  Retirement  Income 
Security  Act  of  1974  (ERISA).  ERISA 
amended  the  IRC  so  that  federally- 
insured  credit  unions  were  recognized 
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as  pennistiible  trustees  or  custodians  of 
Keogh  plans  and  IRAs.  ERISA,  Pub.  L. 
93-406.  §  1022(0  (1974).  However, 
unlike  banks  and  savings  and  loans, 
credit  unions  did  not  have  other 
statutory  authority  to  act  as  trustees;  yet 
there  was  significant  interest  among 
credit  unions  in  providing  these  trust 
services.  NCUA  reasoned  that  the 
incidental  powers  clause  of  the  Federal 
Credit  Union  Act  (FCUA),  together  with 
the  IRC,  made  it  possible  for  credit 
unions  to  perform  the  trustee  and 
custodial  nmction  recognized  by  the 
IRC.  But  this  finding  was  narrowly 
drawn;  credit  unions  would  not  be 
authorized  to  provide  general 
discretionary  trustee  services  and  they 
were  not  to  act  as  trustees  in  cases  other 
than  pension  plans.  Further,  NCUA 
determined  that  funds  held  in  trust 
would  be  limited  to  share  and  share 
certificate  accounts. 

In  1985.  NCUA  published  Interpretive 
Ruling  and  Policy  Statement  85-1  (IRPS 
85-1)  in  which  it  clarified  its  position 
that  FCUs  were  permitted  to  act  as 
trustees  or  custodians  of  KA  or  Keogh 
plans  established  imder  the  IRC,  as  long 
as  the  initial  contribution  to  the  plan 
was  made  to  a  share  or  share  certificate 
account  and  the  FCU  would  engage  only 
in  custodial  duties  with  no  exercise  of 
investment  discretion  or  advice.  After 
the  initial  contribution  was  made  to  a 
share  account,  the  IRA  or  Keogh  was 
"self-directed"  so  that  members  could 
order  subsequent  transfers  at  their  own 
risk.  The  preamble  to  IRPS  85-1  briefly 
retraced  the  history  of  FCU  authority  to 
serve  as  trustees  of  IRA  and  Keogh 
plans.  It  cites  the  ERISA  amendment  to 
the  IRC  recognizing  FCUs  as  permissible 
trustees  as  the  catalyst  for  the  NCUA 
Board's  finding  that  FCUs  were 
authorized  to  act  as  trustees.  However, 
it  credits  a  1978  amendment  to  the 
FCUA,  which  added  a  section  covering 
share  insurance  of  IRA  and  Keogh  plans, 
as  providing  the  statutory  authority  for 
FCUs  to  serve  as  trustees.  50  FR  48,176, 
Nov.  22, 1985. 

In  1990,  NCUA  amended  its  pension 
trustee  regulation,  now  redesignated  12 
CFR  part  724,  to  incorporate  IRPS  85- 
1.  In  1997,  IRPS  85-1  was  rescinded. 
Because  of  the  strict  limitations 
imposed  on  the  trustee  services  FCUs 
offer  members  in  connection  with  these 
types  of  accoxmts,  NCUA  has  not 
encountered  significant  safety  and 
soundness  concerns  related  to  IRA  or 
Keogh  accounts.  • 

Today,  the  policy,  as  stated  in  12  CFR 
part  724,  still  permits  FCUs  to  offer 
IRAs  and  Keogh  accounts  created  in 
accordance  with  the  IRS  Code.  It  is  the 
IRC  that  requires  such  trust  accounts  be 
created  in  the  United  States.  26  U.S.C. 


408(a).  IRS  regulations  provide  a 
definition  of  die  United  States  limited  to 
the  States  and  the  District  of  Columbia. 
26  U.S.C.  7701(a)(9).  The  internal 
revenue  laws  of  the  United  States  are 
generally  inapplicable  in  I*uerto  Rico. 
48  U.S.C.  734.  This  effectively  excludes 
IRAs  created  in  the  Commonwealth  of 
Puerto  Rico  fitjm  the  application  of 
these  provisions  of  the  IRC  and, 
therefore,  excludes  federal  credit  unions 
in  Puerto  Rico  from  benefiting  from  the 
authority  granted  by  12  CFR  part  724. 
For  some  U.S.  territories,  such  as  Guam, 
the  United  States  Code  specifically 
extends  the  income  tax  laws  of  the 
United  States  to  the  territory,  with  the 
modification  that  "Guam"  be 
substituted  for  the  term  "United  States" 
in  the  territorial  version  of  the  law.  48 
U.S.C.  1421i.  The  Northern  Mariana 
Islands  are  the  beneficiary  of  a  similar 
arrangement.  48  U.S.C.  1681.  The  net 
effect  of  this  is  that  IRAs  can  be 
established  in  these  territories.  The 
Virgin  Islands,  on  thff  other  hand,  are 
subject  to  the  IRC,  but  without  the 
modification  that  "Virgin  Islands"  be 
substituted  for  the  term  "United  States." 
48  U.S.C.  1397.  This  operates  to  prevent 
credit  unions  in  the  Virgin  Islands  from 
offering  IRAs,  because  tbey  cannot  meet 
the  IRC  requirement  that  an  IRA  trust  be 
created  or  organized  in  the  United 
States. 

The  Puerto  Rico  Internal  Revenue 
Code  of  1994  (PRTTA)  is  similar  to  the 
IRC.  Like  the  IRC,  the  PRTTA  provides 
for  a  tax-deferred,  individual  retirement 
account  for  its  citizens  and,  like  the  IRC, 
recognizes  insured  FCUs  as  permissible 
trustees  for  PRTTA-IRAs  established 
imder  Puerto  Rican  law.  P.R.  Laws  Aim. 
Tit.  13,  §  8569  (1995).  However,  because 
NCUA's  regulation  tracks  the  language 
of  the  IRC,  which  requires  such  trusts  to 
be  created  in  the  United  States,  FCUs  in 
Puerto  Rico  have  been  unable  to  meet 
their  members'  demands  for  PRITA-IRA 
trustee  services. 

The  NCUA  Board  believes  that  FCUs 
in  Puerto  Rico  should  also  be  permitted 
to  offer  PRTTA-IRAs  to  their  members. 
While  the  FCUA  does  not  grant  FCUs 
plenary  trust  powers,  it  does  permit 
them  to  exercise  such  incidental  powers 
as  are  necessary  to  carry  on  their 
business.  17  U.S.C.  1757(17).  When  an 
FCU  serves  as  a  trustee  for  a  member's 
IRA  share  or  share  certificate  accovmt,  it 
does  not  exercise  the  powers  normally 
associated  with  a  trust  account.  Given 
that  the  discretion  exercised  by  an  FCU 
as  trustee  for  this  type  of  accoimt  is  so 
limited,  the  function  of  the  FCU  as 
trustee  is  not  significantly  different  frtim 
its  function  as  the  issuer  of  share 
accounts  and  share  certificates.  Based 
on  the  foregoing,  the  Board  finds  that 


the  authority  to  offer  these  accotmts  is 
incidental  to  the  FCU's  authority  to 
issue  share  accoimts  and  share 
certificates.  12  U.S.C.  1757(6). 
Therefore,  FCUs  in  Puerto  Rico  are 
authorized  by  the  incidental  powers 
clause  of  the  FCUA  to  offer  IRAs  created 
under  PRTTA.  But,  the  authority  must  be 
equally  narrow  as  that  granted  to  FCUs 
offering  IRA  trust  services  in  the  United 
States.  That  is,  the  initial  contribution  to 
the  plan  must  be  made  to  a  share  or 
share  certificate  account,  and  the  FCU 
may  engage  only  in  ciistodial  duties 
with  no  exercise  of  investment 
discretion  or  advice.  After  the  initial 
contribution  is  made  to  a  share  account, 
members  must  direct  any  subsequent 
transfer  of  the  funds  at  their  own  risk. 
The  NCUA  Board  has  further  foimd 
that,  for  insiirance  piuposes,  PRTTA- 
IRAs  will  be  treated  like  IRAs  created  in 
the  United  States.  "The  present  vested 
ascertainable  interest  of  the  participant 
will  be  insured  up  to  $100,000 
separately  from  other  accoimts  of  the 
participant  or  designated  beneficiary. 

Medical  Savings  Accounts 

In  the  future,  the  NCUA  Board  may 
consider  a  further  amendment  of  part 
724  to  authorize  FCUs  to  serve  as 
trustees  for  medical  savings  accounts 
(MSAs).  An  MSA  is  another  type  of  tax- 
deferred  product  which  requires  limited 
trustee  services,  similar  to  those 
required  for  an  IRA.  The  Internal 
Revenue  Service  (IRS)  is  currently 
conducting  a  pilot  program  to  permit 
financial  institutions,  including  credit 
imions.  to  offer  MSAs.  On  February  20, 
1998,  NCUA  issued  Letter  to  Credit 
Unions  No.  98-CU-5,  which  stated  that 
NCUA  considered  MSAs  to  be  insured 
member  accoimts,  but  that  FCUs  could 
not  act  as  an  MSA  custodian  or  trustee. 
"The  IRS  pilot  program  will  be    . 
completed  in  2000,  and  it  is  possible  in 
the  near  future  legislation  authorizing  it 
on  a  permanent  basis  may  be  adopted. 
If  and  when  the  full  contours  of  a 
permanent  MSA  program  are 
announced,  the  NCUA  Board  will 
determine  whether  it  will  make  any 
additional  amendments  to  the 
regtilations. 

Regulatory  Procedures 

Paperwork  Reduction  Act 

This  regulation,  if  adopted,  will 
impose  no  additional  information 
collection,  reporting  or  record  keeping 
requirements. 

Regulatory  Flexibility  Act 

Piirsuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  605(b)),  NCUA  certifies  that  this 
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proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  NCUA  expects 
that  this  proposal  will  not:  (1)  have 
significant  secondary  or  incidental 
effects  on  a  substantial  number  of  small 
entities;  or  (2)  create  any  additiontd 
burden  on  small  entities.  These 
conclusions  are  based  on  the  fact  that 
the  proposed  regulations  merely  extend 
the  authority  to  offer  a  service  to 
members.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required. 

Executive  Order  12612 

This  regulation,  if  adopted,  will  only 
apply  to  federal' credit  unions. 

Agency  Regulatory  Goal 

NCUA's  goal  is  to  promulgate  clear 
and  understandable  regulations  that 
impose  minimal  regulatory  burden.  We 
request  your  comments  on  whether  the 
proposed  amendment  is  imderstandable 
and  minimally  intrusive  if  implemented 
as  proposed. 

List  of  Subjects 

12  CFR  Part  724 

Credit  unions,  Pensions,  Trusts  and 
trustees. 

12  CFR  Part  745 

Credit  unions,  Pensions,  Share 
insurance,  Trusts  and  trustees. 

By  the  National  Credit  Union 
Administration  Board  on  October  6, 1999. 
Becky  Baker, 
Secretary  of  the  Board. 

For  the  reasons  set  out  in  the 
preamble,  the  NCUA  proposes  to  amend 
12  CFR  chapter  Vn  to  read  as  follows: 

PART  724— TRUSTEES  AND 
CUSTODIANS  OF  PENSION  PLANS 

1.  The  authority  citation  for  part  724 
continues  to  read  as  follows: 

Anthority:  12  U.S.C.  1757, 1765, 1766  and 
1787. 

2.  In  §  724.1,  remove  the  first  sentence 
and  add  two  sentences  in  its  place  to 
read  as  follows: 

f  724.1  Federal  credit  unions  acting  as 
trustees  and  custodians  of  pension  and 
retirement  plans. 

A  federal  credit  iinion  is  authorized  to 
act  as  trustee  or  custodian,  and  may 
receive  reasonable  compensation  for  so 
acting,  imder  any  written  trust 
instrument  or  custodial  agreement 
created  or  organized  in  the  United 
States  and  forming  part  of  a  pension  or 
retirement  plan  which  qualifies  or 
quaUfied  for  specific  tax  treatment 
under  sections  401(d),  408,  408A  and 
530  of  the  Internal  Revenue  Code  (26 


U.S.C.  401(d),  408,  408A  and  530).  for 
its  members  or  groups  of  members, 
provided  the  funds  of  such  plans  are 
invested  in  share  accounts  or  share 
certificate  accoimts  of  the  federal  credit 
imion.  Federal  credit  imions  located  in 
a  territory,  including  the  trust 
territories,  or  a  possession  of  the  United 
States,  or  the  Commonwealth  of  Puerto 
Rico,  are  also  authorized  to  act  as 
trustee  or  custodian  for  such  plans,  if 
authorized  under  sections  401(d),  408, 
408A  and  530  of  the  Internal  Revenue 
Code  as  appUed  to  the  territory  or 
possession  or  under  similar  provisions 
of  territorial  law.  *   *   * 

PART  745— SHARE  INSURANCE  AND 
APPENDIX 

3.  The  authority  citation  for  part  745 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1752(5),  1757, 1765. 
1766. 1781,  1782. 1787, 1789. 

4.  Amend  §  745.9-2  by  revising  the 
first  sentence  of  paragraph  (a)  to  read  as 
follows: 

f  745.9-2    IRA/Keogh  accounts. 

(a)  The  present  vested  ascertainable 
interest  of  a  participant  or  designated 
beneficiary  in  a  trust  or  custodial 
account  maintained  pursuant  to  a 
pension  or  profit-sharing  plan  described 
under  section  401(d)  (Keogh  accoimt)  or 
sections  408(a),  408A  or  530  (IRA)  of  the 
Internal  Revenue  Code  or  similar 
provisions  of  law  applicable  to  a  U.S. 
territory  or  possession,  will  be  insured 
up  to  $100,000  separately  from  other 
accounts  of  the  participant  or 
designated  beneficiary.  *  *  * 
***** 

(FR  Doc.  99-26754  Filed  10-14-99;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Small  Businass  Size  Standarda;  KMp 
Supply  Servlcaa 

agency:  Small  Business  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Small  Business 
Administration  (SBA)  proposes  a  size 
standard  of  $10  million  in  average 
annual  receipts  for  Help  Supply 
Services — Standard  Industrial 
Classification  (SIC)  7363.  The  current 
size  standard  for  this  industry  is  $5 
million.  SBA  proposes  this  revision  to 
better  define  die  size  of  business  in  this 
industry  that  SBA  believes  should  be 
eligible  for  Federal  small  business 
assistance  programs.  SBA  also  proposes 


clarifying  language  in  the  small  business 
size  regulations  about  affiliation  when  a 
Professional  Employer  Organization 
(PEO)  is  co-employer  of  a  firm's 
employees. 

DATES:  Submit  comments  on  or  before 
December  14, 1999. 

ADDRESSES:  Send  comments  to  Gary  M. 
Jackson,  Assistant  Administrator  for 
Size  Standards,  409  3rd  Street,  S.W., 
Mail  Code  6880,  Washington  D.C. 
20416.  SBA  will  make  all  public 
comments  available  to  any  person  or 
entity  upon  request. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  B.  Holden,  Office  of  Size 
Standards,  (202)  205-6618  or  (202)  205- 
6385. 

SUPPLEMENTARY  INFORMATION:  SBA 
received  requests  from  the  public  to 
review  the  size  standard  for  the  Help 
Supply  Services  industry  (SIC  7363). 
These  requests  express  concern  that  the 
size  standard  has  not  kept  pace  with  the 
rapid  growth  in  the  industry  due  in  part 
to  the  trends  of  outsourcing  and 
downsizing.  The  industry  has  changed 
in  two  ways;  help  supply  firms  are 
larger  and  they  are  providing  a  wider 
range  of  personnel  to  businesses.  One 
request  also  urged  SBA  to  allow  help 
supply  firms  to  exclude  funds  collected 
for  and  remitted  to  unaffiliated  third 
parties  from  gross  receipts,  as  is 
currently  done  for  travel  agents,  real 
estate  agents,  and  others,  since  60 
percent  to  85  percent  of  revenues  on 
many  Federal  contracts  are  "passed 
through"  to  a  firm's  employees  or 
associates. 

The  current  size  standard  for  this 
industry.  $5  million,  is  based  on  gross 
billings  including  funds  paid  to 
employees  (sometimes  referred  to  as 
"associates").  Based  on  a  review  of 
industry  data,  SBA  proposes  increasing 
the  size  standard  for  the  Help  Supply 
Services  industry  to  $10  million  in 
average  annual  receipts.  SBA  does  not 
propose  a  change  to  the  way  average 
aimual  receipts  are  calculated  for  firms 
in  the  Help  Supplv  Services  Industry 
(SIC  code  7363).  Under  SBA's  size 
regulations  (13  CFR  121.104),  the  size  of 
a  firm  for  a  receipts-based  size  standard 
is  based  on  information  reported  on  a 
firm's  Federal  tax  returns.  Generally, 
receipts  reported  to  the  Internal 
Revenue  Service  (IRS)  include  a  firm's 
gross  receipts  or  sales  from  provision  of 
goods  or  services.  As  explained  below. 
SBA  evaluated  this  issue  and  disagrees 
that  these  types  of  receipts  should  be 
excluded  from  the  calculation  of  size  for 
firms  in  this  industry.  Accordingly,  the 
following  discussion  explains  the 
reasons  for  the  proposed  revision. 
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Calculation  of  Average  Annual  Receipts 

Although  SBA  reviews  requests  to 
exclude  receipts  of  certain  business 
activities  on  a  case-by-case  basis,  the 
structure  of  the  reviews  is  consistent 
with  past  proposed  rules  on  this  issue 
(see,  e.g..  advertising  agencies.  57  FR 
38452,  and  conference  management 
planners,  60  FR  57982).  The  reviews 
identify  and  evaluate  five  industry 
characteristics  under  which  it  might  be 
appropriate  to  exclude  cehain  funds 
received  and  later  transmitted  to  an 
un^liated  third  party: 

1.  Does  a  broker  or  agent-like 
relationship  exist  between  a  firm  and  a 
third  party  provider  and  is  that 
relationsldp  a  dominant  or  crucial 
activity  of  firms  in  the  industry? 

2.  Are  the  pass-through  funds 
associated  with  the  broker  or  agent-like 
relationship  a  significant  portion  of  the 
firm's  total  receipts? 

3.  Consistent  with  the  normal 
business  practice  of  firms  in  the 
indiistry,  after  the  pass-through  funds 
are  remitted  to  a  third  party,  is  the 
firm's  remaining  income  typically 
derived  from  a  standard  commission  or 
fee? 

4.  Do  firms  in  this  industry  usually 
consider  billings  that  are  reimbursed  to 
other  firms  as  &eir  own  income,  or  do 
they  prefer  to  count  only  receipts  that 
are  retained  for  their  own  use? 

5.  Do  Federal  Government  agencies, 
which  engage  in  the  collection  of 
statistics,  and  other  industry  analysts 
typically  report  receipts  of  the  industry 
fiiioas  on  an  adjusted  receipts  basis? 

SBA's  review  of  information  obtained 
on  the  Help  Supply  Services  industry 
finds  that  ihese  characteristics  do  not 
exist  in  the  industry.  Therefore,  an 
assessment  of  these  characteristics  does 
not  support  the  proposal  to  exclude 
funds  received  in  trust  for  unaffiliated 
third  parties  from  the  calculation  of  a 
Help  Supply  Services  firm's  receipts- 
size.  The  following  discussion 
simunarizes  these  findings. 

1.  No  Agent-Like  Relationship 

The  Standard  Industrial  Classification 
Manual  (1987)  states  that  this  industry 
encompasses  "establishments  primarily 
engaged  in  supplying  temporary  or 
continuing  help  on  a  contract  or  fee 
basis.  The  help  supplied  is  always  on 
the  payroll  of  the  supplying 
establishments,  but  is  imder  the  direct 
or  general  supervision  of  the  business  to 
whom  the  help  is  furnished."  (See  SIC 
7363,  page  364.)  Types  of 
establishments  include  employee 
leasing  service,  fashion  show  model 
supply  services,  help  supply  services, 
modeling  services,  and  temporary  help 


services.  These  firms  do  not  act  as 
agents,  but  as  employers.  Some  firms 
even  provide  health  and  401K  plans. 
Their  employees  are  not  imaffiliated 
third  parties.  Therefore,  the  dominant 
activity  in  this  industry  is  not  carried 
out  in  a  broker  or  agent-like 
relationship. 

2.  Pass-Through  Funds  Are  Not  a 
Significant  Portion  of  Total  Receipts 

It  is  common  practice  in  the  industry 
for  the  Help  Supply  Services  firm  to 
include  sufficient  funds  in  a  contract  to 
pay  the  salaries  of  the  workers  provided. 
These  funds  are  then,  indeed,  passed 
through  to  the  workers  just  as  any  firm 
providing  any  other  product  charges 
enough  to  cover  the  cost  of  labor.  But 
these  funds  are  not  held  "in  trust;" 
instead,  they  are  the  firm's  own  funds. 
How  the  supplying  firm  acquires  and 
pays  for  labor  is  a  business  decision. 
Size  standards  should  not  be 
constructed  to  favor  one  labor 
arrangement  over  another.  This  issue 
often  arises  when  part  of  a  contract  is 
subcontracted.  The  contractor  has  the 
option  of  employing  enough  workers  to 
do  the  task  and  chooses  not  to  do  so. 
Funds  which  are  temporarily  held  in 
trust  by  a  firm  for  remittance  to  a 
airline,  government  agency,  or  home 
seller  are  different  in  several  respects, 
including  the  fact  that  the  firm  does  not 
have  the  option/business  decision  of 
whether  or  not  the  home  seller,  airline, 
or  government  agency  will  be  an 
employee  or  a  subcontractor.  It  is  true 
(and  not  unusual)  that  the  funds  which 
are  reported  to  be  "passed  through"  to 
the  associates  constitute  the  majority  of 
the  contract  revenue.  Labor  costs  in 
most  industries  are  the  largest  cost.  The 
size  of  the  labor  costs  relative  to  the 
total  billing  is  not  a  reason  to  exclude 
them  from  calculation  of  gross  revenues. 

3.  Remaining  Income  Is  Not  Derived 
From  Standard  Commission  or  Fee 

Real  estate  agents,  travel  agents, 
advertising  agencies,  and  conference 
planners  derive  their  gross  income  from 
commissions  and  fees,  whereas  most 
firms  derive  their  gross  income  from 
pricing  their  products.  Both  types  of 
industries  must  then  pay  labor  costs. 
SBA  is  not  aware  of  any  commissions  or 
fees  that  are  standard  in  the  Help 
Supply  Services  industry.  Contracts 
with  and  bills  to  the  help  supply  firms 
usually  reflect  charges  for  labor  and 
overhead.  Overhead,  like  wages,  varies 
for  many  reasons,  including  the  types  of 
benefits  firms  provide  their  employees 
and  efficiency  of  operation.  Without 
such  an  industry  standard  or  practice,  it 
would  be  impossible  to  implement  a 
size  standard  based  on  a  firm's  adjusted 


gross  revenue  from  fees  or  commissions. 
By  contrast,  in  the  travel  industry,  if  the 
bookings  are  $1  million,  then  it  can  be 
inferred  that  the  adjusted  gross  income 
to  the  firm  is  $100,000  because  the 
industry  commission  and  fee  structiire 
is  standard  and  weU-knowh. 

4.  Firms  in  This  Industry  Usually 
Consider  Billings  as  Gross  Income 

Firms  in  the  Help  Supply  Services 
industry  consider  funds  collected  as 
their  own  funds  even  though  they  face 
substantial  labor  costs.  The  help  supply 
firm  is  the  one  who  hires  and  fires  the 
employee,  negotiating  their  wages  and 
benefits  in  the  process.  Their  labor  costs 
are  reflected  in  their  bids  to  supply 
labor.  The  funds  the  help  supply  firm 
receives  to  cover  labor  costs  are 
fundamentally  different  from  funds 
received  by  a  real  estate  agent  which 
must  be  put  into  an  escrow  account,  and 
are  never  considered  the  real  estate 
firm's  funds.  In  fact,  the  real  estate  firm 
would  face  substantial  penalties  if  the 
funds  are  co-mingled  with  its  own 
funds.  Not  only  is  the  payment  structure 
different,  the  relationship  is  different  in 
the  two  industries.  In  principal-agent 
relationships,  the  agent  must,  by  law, 
act  in  a  fiduciary  capacity  for  the 
principal.  SBA  is  not  aware  of  any 
practice  or  requirement  that  help  supply 
firms  must  act  as  fiduciary  for  the  firm 
to  which  it  supplies  labor. 

5.  Federal  Agencies  and  Industry 
Analysts  Typically  Do  Not  Represent 
Receipts  of  These  Firms  on  an  Adjusted 
Receipts  Basis 

Finally,  data  from  the  U.S.  Biueau  of 
the  Census  (Census  Bureau)  on  this 
industry,  upon  which  that  SBA 
evaluates  size  standards,  shows  firm 
receipts  based  on  gross  revenue,  not 
commission  or  fee.  The  survey  form 
used  by  the  Census  Bureau  (SV  7306) 
when  survejring  Help  Supply  Services 
firms  does  not  specifically  instruct  them 
to  report  only  agency  or  brokerage 
commissions  or  fees  as  it  does  on  Form 
UT  4700,  page  2,  items  1  &  2  (used  to 
survey  firms  that  arrange  transportation 
of  freight  and  cargo  and  "Freight 
Forwarding  (net)"). 

Thus,  the  Census  Bureau  recognizes 
that  the  normal  arrangement  in  this 
industry  is  to  treat  all  revenue  as  gross 
income  irrespective  of  labor  costs. 
Similarly,  the  credit  reporting  firm  of 
Dim  and  Bradstreet  also  reports  receipts 
for  firms  in  this  industry  by  gross 
billings  less  any  discoimts  or  refunds. 

None  of  ihe  five  factors  support 
treating  the  Help  Supply  Services 
industry  like  the  industries  that  operate 
as  agents,  such  as  a  travel  or  real  estate 
agency.  In  fact,  evaluation  of  the  factors 
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strongly  supports  using  gross  revenue  as 
the  basis  for  the  size  standard.  Based  on 
the  findings  discussed  above,  SBA 
believes  it  is  appropriate  to  continue  to 
include  all  amounts  collected  on  Help 
Supply  Services  contracts  when 
calculating  receipts. 

Size  Standard  for  the  Help  Supply 
Services 

Based  on  requests  received  from  the 
public,  SBA  believes  it  is  appropriate  to 
re-evaluate  the  size  standard  to  see 
what,  if  any,  changes  in  the  industry 
have  occurred  since  the  size  standard  of 
$5  million  was  established.  Based  on 
that  evaluation,  SBA  proposes  a  $10 
million  size  standard  for  this  industry. 
The  following  discussion  describes 
SBA's  size  standards  methodology  and 
the  evaluation  of  data  on  the  Help 
Supply  Services  industry  supporting  a 
revision  to  the  current  size  standard. 

Size  Standards  Methodology 

Congress  granted  SBA  discretion  to 
establish  detailed  size  standards.  SBA 
generally  considers  four  categories  for 
establishing  and  evaluating  size 
standards: 

1 .  The  structure  of  the  industry  and 
its  various  economic  characteristics; 

2.  SBA  program  objectives  and  the 
impact  of  different  size  standards  on 
these  programs; 

3.  Whether  a  size  standard 
successfully  excludes  those  businesses 
which  are  dominant  in  the  industry;  and 

4.  Other  factors  if  applicable. 
Other  factors  may  come  to  SBA's 

attention  during  the  public  comment 
period  or  from  SBA's  own  research  on 
the  industry.  The  reason  SBA  has  not 
adopted  a  general  formula  or  uniform 
weighting  system  is  to  ensure  that  the 
&ctors  will  be  evaluated  in  context  of  a 
specific  industry.  Below  is  a  discussion 
of  SBA's  analysis  of  the  economic 
characteristics  of  an  industry,  the 
impact  of  a  size  standard  on  SBA 
programs,  and  the  evaluation  of  whether 
a  finn  at  or  below  a  size  standard  could 
be  considered  dominant  in  the  industry. 

Industry  Analysis 

Paragraphs  (a)  and  (b)  of  13  CFR 
121.102  list  evaluation  factors  which  are 
the  primary  factors  describing  the 
structural  characteristics  of  an 
industry — average  firm  size,  distribution 
of  firms  by  size,  start-up  costs  and  entry 
barriers,  and  degree  of  industry 
competition.  While  these  evaluation 
factors  are  generally  considered  the 
most  important  indicators  of  industry  . 
structure,  SBA  will  consider  and 
evaluate  all  relevant  information  that  is 
helpful  in  assessing  an  industry's  size 
standard.  Below  is  a  brief  description  of 


the  industry  structure  evaluation 
characteristics. 

1 .  Average  firm  size  is  simply  total 
industry  revenues  (or  number  of 
employees)  divided  by  the  total  number 
of  firms.  If  an  industry  has  an  average 
firm  size  significantly  higher  than  the 
average  firm  size  of  a  group  of 
comparative  industries  (in  this  case, 
industries  with  the  anchor  size  standard 
of  $5  million  in  receipts),  this  fact  may 
support  establishing  a  higher  size 
standard  than  the  one  in  effect  for  the 
group  of  related  industries.  Conversely, 
data  showing  an  industry  with  a 
significantly  lower  average  firm  size 
relative  to  the  related  group  of 
industries  tends  to  support  a  lower  size 
standard. 

2.  The  distribution  of  firms  by  size 
examines  the  proportion  of  industry 
sales,  employment,  or  other  economic 
activity  accoimted  for  by  firms  of 
different  sizes  within  an  industry,  ff  the 
majority  of  an  industry's  output  comes 
ftooi  large  firms,  this  would  tend  to 
support  a  higher  size  standard  than  the 
anchor.  The  opposite  is  true  for  an 
industry  in  which  the  distribution  of 
firms  by  size  indicates  that  output  is 
concentrated  among  the  smaller  firms  in 
an  industry. 

3.  Start-up  costs  affect  a  firm's  initial 
size  because  entrants  into  an  industry 
must  have  sufficient  capital  to  start  a 
viable  business.  To  the  extent  that  firms 
in  an  industry  have  greater  start-up 
capital  requirements  than  firms  in  other 
industries,  SBA  is  justified  in 
considering  a  higher  size  standard.  As  a 
proxy  measure  for  start-up  costs,  SBA 
examines  the  average  level  of  assets  for 
firms  in  an  industry.  An  industry  with 

a  relatively  high  level  of  average  assets 
per  firm  as  compared  with  the  average 
assets  per  firm  of  the  group  of 
comparative  industries  with  a  $5 
million  size  standard  is  likely  to  be  a 
capital  intensive  industry  in  which 
start-up  costs  tend  to  be  higher  for  firms 
entering  the  industry.  For  those  types  of 
industries,  that  circumstance  may 
support  the  need  for  a  relatively  higher 
size  standard  than  the  anchor  size 
standard. 

4.  SBA  assesses  the  degree  of  industry 
competition  by  measuring  the 
proportion  or  share  of  industry  sales 
obtained  by  firms  above  a  relatively 
large  firm  size.  In  this  proposed  rule, 
SBA  analyzes  the  proportion  of  industry 
sales  generated  by  the  four  largest  firms 
in  an  industry — generally  referred  to  as 
the  "foiu-firm  concentration  ratio."  If  a 
significant  proportion  of  revenue  from 
sales  within  an  industry  is  concentrated 
among  a  few  relatively  large  producers, 
SBA  tends  to  set  a  hi^er  size  standard 

.to  assist  a  broader  range  of  firms  to 


compete  with  firms  that  are  clearly 
dominant  in  the  industry.  If  this  factor 
shows  the  industry  to  be  highly 
competitive,  SBA  tends  to  apply  the 
anchor. 

5 .  Competition  for  Federal 
procurements  and  SBA  financial 
assistance.  SBA  also  evaluates  the 
impact  of  a  size  standard  on  its 
programs  and  other  applications  of  size 
standards  to  determine  whether  small 
businesses  defined  under  the  existing 
size  standard  are  receiving  a  reasonable 
level  of  assistance.  This  assessment 
mainly  focuses  on  the  proportion  or 
share  of  Federal  contract  dollars 
awarded  to  small  businesses.  In  general, 
the  lower  the  share  of  Federal  contract 
dollars  awarded  to  small  businesses  in 
an  industry  which  receives  significant 
Federal  procurement  revenues,  the 
greater  the  justification  for  a  size 
standard  higher  than  the  existing  one. 

Another  factor  SBA  considers  when 
evaluating  the  impact  of  a  proposed  size 
standard  on  SBA  programs  is  the 
volume  of  guaranteed  loans  within  an 
industry  and  the  size  of  finns  in  that 
industry  obtaining  loans  in  SBA's 
financial  assistance  programs.  SBA 
considers  this  factor  when  determining 
whether  or  not  the  current  size  standard 
may  inappropriately  restrict  the  level  of 
financial  assistance  to  firms  in  that 
industry.  If  small  businesses  receive 
ample  assistance  through  these 
programs,  a  change  to  the  size  standard 
(especially  if  it  is  already  above  the 
anchor  size)  may  not  be  appropriate. 

SBA  established  a  size  standard  of 
500  employees  for  the  manufacturing 
and  mining  industries  at  SBA's 
inception  in  1953.  Shortly  thereafter, 
SBA  established  a  $1  million  size 
standard  for  the  nonmanufacturing 
industries.  These  two  size  standards  are 
generally  referred  to  as  "a  base  or 
anchor  size  standards."  The  revenue- 
based  size  standards  were  adjusted  for 
inflation  so  that,  currently,  the  anchor 
size  for  the  nonmanufacturing 
industries  is  $5  million. 

If  the  structural  characteristics  of  an 
industry  are  significantly  different  from 
the  average  characteristics  of  industries 
with  the  anchor  size  standard,  a  size 
standard  higher  or,  in  rare  cases,  lower 
than  the  anchor  size  standard  may  be 
supportable.  Only  when  all  or  most  of 
the  industry  data  are  significantly 
smaller  than  the  average  characteristics 
of  the  anchor  group  industries,  or  other 
industry  considerations  suggest  the 
anchor  standard  is  an  imreasonably  high 
size  standard,  will  SBA  adopt  a  size 
standard  below  the  anchor  size 
standard. 

Excluding  agricidture  and  subsistence 
categories,  which  generally  have  size 
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standards  established  by  statute,  only 
seven  industries  in  the  revenue-based 
size  standards  are  below  the  $5  million 
anchor.  None  in  the  manufactiuing  or 
mining  industries  is  below  the  500 
employee-based  size  standards. 

For  the  Help  Supply  Services  industry 
under  review  in  this  proposed  rule,  SBA 
begins  by  comparing  the  characteristics 
of  the  five  evaluation  factors  for  this 
industry  to  the  average  characteristics  of 
the  nonmanufacturing  industries  which 
have  the  anchor  size  standard  of  $5 
million  (hereafter  referred  to  as  the 
nonmanufacturing  anchor  group).  If  the 
characteristics  of  the  industry  are 
similar  to  the  average  characteristics  of 
the  nonmaniifacturing  anchor  group, 
then  the  anchor  size  standard  of  $5 


million  is  considered  an  appropriate 
size  standard  for  that  industry.  If, 
however,  the  industry  characteristics 
significantly  differ  from  the  average 
characteristics  of  the  nonmanufacturing 
anchor  group,  then  a  size  standard 
above  or  below  $5  million  may  be 
appropriate. 

Evaluation  of  Industry  Size  Standard 

SBA  analyzed  the  size  standard  for 
the  Help  Supply  Services  industry  by 
comparing  the  industry's  characteristics 
with  the  average  characteristics  of  the 
nonmanufacturing  anchor  group 
discussed  above.  SBA  examined 
economic  data  on  the  industry  using: 

•  A  special  tabulation  of  the  1992 
Economic  Census  prepared  on  contract 
by  the  U.S.  Btueau  of  the  Census; 


•  Asset  data  from  Dun  and 
Bradstreet's  1998  Industry  Norms  and 
Key  Business  Ratios; 

•  Federal  contract  award  data  for 
fiscal  years  1997  and  1998  from  the  U.S. 
General  Services  Administration's 
Federal  Procurement  Data  Center;  and 

•  7(a)  Business  Loans  from  SBA's 
database. 

The  table  below  shows  the 
characteristics  for  the  Help  Supply 
Services  industry  compared  to  the 
average  characteristics  for  the 
nonmanufacturing  anchor  group.  A 
review  of  these  Actors  leads  to  a 
proposed  size  standard  of  $10  million 
for  this  industry. 


INDUSTRY  Characteristics  of  SIC  7363  Compared  to  the  Nonmanufacturing  Anchor  Group 


Average 

firm  size  ($ 
mil.) 

Percent  of  industry  sales  by  firms  of 

Average  as- 
sets per  firm 
{$  mil.) 

Four-firm 
concentra- 
tion ratio 

Percent  of 
gov't  pro- 
curement 
dollars  to 
small  busi- 
ness 

Category 

<$5Mil. 

<$10Mil. 

<$25Mil. 

Nonmanufacturina  Anchor  GrouD  

$0.85 
2.98 

51.0 
26.3 

61.0 
37.2 

67.0 
52.0 

$0.5 
0.56 

15.0 
11.1 

21.0 

Help  Supply  Services  Industry 

10.7 

The  average  firm  size  in  the  Help 
Supply  Services  industry  is  more  than 
three  Umes  larger  than  the  average  firm 
size  of  the  nonmanufactiiring  anchor 
group.  This  shows  that  firms  in  the  Help 
Supply  Services  industry  tend  to  be 
much  larger  in  size  than  firms  in  other 
non-manufactiuing  anchor  group  and 
supports  a  size  standard  at  least  $10 
million. 

The  distribution  of  sales  by  firm  size 
also  supports  a  size  standard  for  this 
industry  at  least  $10  million.  Under  this 
factor,  the  proportion  of  industry  sales 
obtained  by  firms  of  $5  million  and  less 
in  sales,  $10  million  and  less  in  sales, 
and  $25  million  and  less  in  sales  is 
much  smaller  than  that  of  firms  of  the 
same  size  class  found  for  the  anchor 
nonmanufoctiiring  group. 

The  average  assets  per  firm  show  that 
the  industry  is  capital  intensive,  similar 
to  the  industries  in  the  anchor  group, 
and  thus,  would  support  a  size  standard 
at  the  anchor  of  $5  million.  However, 
the  average  assets  per  firm  is  not 
substantially  different  from  the  anchor 
group  and  so  would  not  by  itself 
support  a  standard  higher  than  the 
present  $5  million  standard. 

The  four-firm  concentration  ratio 
likewise  is  similar  to,  but  slightly  less 
than,  the  anchor  group  characteristic 
size  standard — no  hi^er  than  $5 
million.  The  four-firm  concentration 
ratio  shows  that  the  four  largest  firms  in 


the  Help  Supply  Services  industry 
account  for  only  11  percent  of  the 
industry  revenues,  while  the  four 
largest-firms  in  the  nonmanufacturing 
andior  group  account  for  15  percent 
This  factor  shows  the  indust^  is 
already  highly  competitive. 

If  a  few  large  firms  were  controlling 
a  large  portion  of  the  industry  revenues, 
then  raising  the  size  standard  above  the 
anchor  size  standard  might  help  smaller 
firms  compete.  However,  when  the 
industry  is  already  competitive,  as  this 
one  is,  nothing  would  be  gained  in 
competitiveness  by  lowering  the  size 
standard.  Therefore,  we  conclude  that 
the  foiu-firm  concentration  ratio  does 
not  support  a  standard  either  higher  or 
lower  than  the  anchor. 

Purpose  of  and  Impact  on  SBA 
Programs 

The  percent  of  Federal  contract 
dollars  awarded  to  small  firms  in  the 
Help  Supply  Services  industry  during 
fiscal  years  1997  and  1998  is  about  half 
as  large  as  the  share  of  Federal 
contracting  going  to  small  firms  within 
the  non-manufacturing  anchor  group. 
This  supports  an  increase  to  the  current 
size  standard.  In  fiscal  years  1997  and 
1998,  of  the  1,049  actions  reported  by 
the  Federal  Procurement  Data  System, 
645  (61  percent)  went  to  small  firms. 
While  the  645  actions  were  61  percent 
of  the  total  actions,  they  Were  only  10.7 


percent  of  the  total  contract  dollars 
awarded  when  the  two  years  are. 
combined.  This  industry  is  lagging 
behind  those  in  the  anchor  group. 

Also,  an  increase  to  the  size  standard 
for  this  industry  appears  reasonable 
based  on  the  distribution  of  SBA 
guaranteed  loans  under  the  7(a) 
program.  In  fiscal  years  1994  through 
1998,  small  businesses  in  the  Help 
Supply  Services  industry  received  a 
total  of  229  loans  which  averaged 
$116,800.  The  number  of  7(a)  loans  to 
this  industry  has  taken  a  downward 
trend  in  recent  years,  from  81  in  FY 
1995  to  25  in  FY  1998.  The  total  dollar 
value  has  also  declined  during  that 
time,  bom  $6,951,029  to  $2,651,687.  As 
in  Federal  procurement,  the  potential 
exists  to  increase  7(a)  loans  going  to  this 
industry.  Both  the  level  of  participation 
in  this  program  and  the  trend  would 
support  a  $10  million  size  standard  as 
one  providing  a  reasonable  level  of 
assistance  to  small  businesses  in  this 
industry. 

Considering  these  industry  structure 
factors  and  the  impact  on  SBA  programs 
in  the  aggregate,  SBA  believes  that  the 
$10  million  size  standard  is  reasonable 
and  would  provide  assistance  to  firms 
we  believe  should  be  eligible  as  small 
business  for  this  industry.  Three  of  the 
industry  factors  support  a  size  standard 
higher  than  the  non-manufacturing 
anchor  group  and  two  industry  factors 


Federal  Register / Vol.  64,  No.  199/Friday.  October  15,  1999/Proposed  Rules 


55877 


support  a  size  standard  at  the  anchor 
size  standard. 

Dominant  in  Field  of  Operation 

Section  3(a)  of  the  Small  Business  Act 
defines  a  small  concern  as  one  that  is 
independently  owned  and  operated,  not 
dominant  in  its  field  of  operation,  and 
within  detailed  definitions  or  standards 
established  by  the  SBA  Administrator. 
As  part  of  its  evaluation  of  a  size 
standard,  SBA  considers  whether  a 
business  concern  at  or  below  a 
recommended  size  standard  would  be 
considered  dominant  in  its  field  of 
operation.  This  assessment  generally 
considers  the  market  share  of  firms  at  a 
proposed  size  standard  as  well  as  other 
factors  that  may  reveal  if  a  firm  can 
exercise  a  major  controlling  influence 
on  a  national  basis  in  which  significant 
numbers  of  business  concerns  are 
engaged. 

SBA  has  determined  that  at  the 
recommended  size  standard  of  $10 
million,  no  firm  at  or  below  those  levels 
would  be  of  a  sufficient  size  to  be 
dominant  in  its  field  of  operation.  Firms 
at  the  proposed  size  standard  generate 
less  than  .02  percent  of  total  industry 
sales.  This  level  of  market  share 
effectively  precludes  any  firm  firom 
exerting  a  controlling  effect  on  the 
industry. 

SBA  also  proposes  to  add  clarifying 
language  to  §  121.103(b)(4).  Paragraph 
(b)  discusses  exclusions  firom  affiliation 
rules  while  paragraph  (b)(4)  specifically 
excludes  business  concerns  that  lease   . 
employees.  We  propose  to  insert 
Professional  Employee  Organizations 
(PEOs)  in  this  section  along  with  leasing 
companies.  Their  relationship  with  the 
firms  to  whom  they  provide  employees 
and  staffing  services  are  similar,  yet 
questions  arise  from  time-to-time 
because  PEOs  were  not  specifically 
mentioned  in  the  exclusion.  SBA  will 
not  find  a  firm  affiliated  with  a  leasing 
company  or  PEO  merely  because  it  uses 
the  services  of  a  leasing  company  or 
PEO.  However,  SBA  might  find 
affiliation  based  on  other  conditions. 

Nothing  in  the  clarification  of  the 
exclusions  to  the  affiUation  rule  is 
intended  to  change  the  way  a  firm  must 
count  its  employees  when  determining 
size.  All  employees  must  be  coimted; 
whether  permanent,  part-time, 
temporary,  leased  or  covered  by  a 
contract  with  a  PEO.  How  a  firm  obtains 
its  staffing  is  a  business  decision,  and 
size  standards  are  not  intended  to 
influence  its  decision  in  that  regard. 

AhematiTe  Size  Standards 

SBA  considered  two  alternative  size 
standards  for  this  industry.  One 
alternative  considered  was  modifying 


the  average  annual  receipts  method  to 
allow  for  pass-through  funds  received 
for  employees  (sometimes  referred  to  as 
"associates").  SBA  rejected  this 
alternative  because  the  industry 
characteristics  are  not  similar  to  those 
industries  which  obtain  gross  revenues 
fi'om  commissions  and  fees.  None  of  the 
five  factors  used  in  this  evaluation 
supported  making  that  change. 

Also,  since  not  all  the  factors 
supported  the  same  size  standard,  but 
rather  indicated  a  range  of  possible  size 
standards,  a  second  alternative 
considered  was  to  select  one  of  the  other 
sizes  from  the  range,  either  somewhat 
higher  or  lower  than  the  one  proposed. 
On  balance,  and  given  the 
characteristics  of  the  industry,  SBA 
considers  $10  million  the  best 
interpretation  of  the  data  and  the  most 
supportable  standard  for  this  industry. 

SBA  welcomes  comments  on  the 
proposed  size  standard  for  Help  Supply 
Services.  If  the  public  can  show 
compelling  reasons  why  a  different  size 
standard  for  this  indusby  should  be 
established  or  that  it  should  weigh  one  " 
factor  higher  or  lower,  SBA  will 
consider  these  reasons  when  developing 
the  final  rule.  SBA  would  also 
appreciate  comments  on  its  position 
that  it  should  measiu'e  the  receipts  size 
of  a  Help  Supply  Services  firm  on  gross 
receipts. 

Compliance  With  Executive  Orders 
12612, 12988,  and  12868,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612),  and  the  Paperwork 
RedttctioB  Act  (44  U.S.C.  3501  et  seq.) 

SBA  certifies  that  this  rule,  if  adopted, 
would  not  be  a  significant  rule  within 
the  meaning  of  Executive  Order  12866 
since  it  will  not  have  an  impact  of  $100 
million  or  more.  The  total  amount  of 
Federal  procurement  and  SBA 
guaranteed  loans  combined  is  less  than 
$160  million  to  this  industry  annufdly, 
and  a  change  to  the  size  standard  is 
unlikely  to  significantly  affect  these 
programs. 

For  purposes  of  the  Regulatory 
Flexibility  Act,  this  rule  would  not  have 
a  substantial  impact  on  a  significant 
number  of  small  entities.  Although 
potentially  576  additional  firms  could 
gain  small  business  status  as  a  result  of 
this  rule,  only  a  very  small  percentage 
of  firms  in  the  industry  compete  for 
Federal  procurements  or  obtain 
guaranteed  loans  through  SBA's 
financial  assistance  programs. 

For  the  purpose  oi  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq.. 
SBA  certifies  that  this  rule  would  not 
impose  new  reporting  or  recordkeeping 
requirements  other  than  those  already 
required  of  SBA. 


For  purposes  of  Executive  Order 
12612,  SBA  certifies  that  this  rule  does 
not  have  any  federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment. 

For  piuposes  of  Executive  Order 
12988,  SBA  certifies  that  this  rule  is 
drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  that  order. 

List  of  Subiects  in  13  CFR  Part  121 

Government  procurement, 
Government  property,  Grant  programs — 
business,  Loan  programs — business, 
Small  businesses. 

For  reasons  stated  in  the  preamble, 
SBA  proposes  to  amend  13  CFR  part  121 
as  follows: 

PART  121— SMALL  BUSINESS  SIZE 
REGULATIONS 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  632(a),  634(b)(6]i 
637(a).  644(c)  and  662(5). 

2.  In  §  121.103,  revise  paragraph 
(b)(4),  to  read  as  follows: 

§121.103    What  is  affiliation? 

***** 

(b)*  *  * 

(4)  Business  concerns  that  lease 
employees  from  concerns  primarily 
engaged  in  leasing  employees  to  other 
businesses  or  that  enter  into  a  co- 
employer  arrangement  with  a 
Professional  Employer  Organization 
(PEO)  are  not  affiliated  with  the  leasing 
company  or  PEO  solely  on  the  basis  of 
a  leasing  agreement. 
***** 

3.  In  §  121.201,  under  the  DIVISION 
I— SERVICES  heading  of  the  "SIZE 
STANDARDS  BY  SIC  INDUSTRY" 
table,  add  a  new  entry  for  SIC  Code 
7363  in  numerical  order  to  read  as 
follows: 

§  1 21 .201    What  size  standards  has  SBA 
idantifiad  by  Standard  Industrial 
Classificatton  codas? 


Size  Standards  by  SIC  Industry 


Size  standards 

in  number  of 

empioyees  or 

millions  of 

dollars 


SIC  code  and  description 


DIVISION  I— SERVICES 
EXCEPT: 


7363  Help  Supply  Services  .. 


$5.0 


$10.0 
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Size  Standards  by  SIC  Industry— 
Ck)ntlnued 


15 


SIC  code  and  description 


Size  standards 

in  numt>er  of 

employees  or 

millions  of 

dollars 


Dated:  October  7, 1999. 
Aida  Alvarez, 
Administrator. 

[FR  Doc.  99-26783  Filed  10-14-99;  8:45  am] 
■UJNO  COM  MlS-ei-P 


c^^H 

DEPARTMEMT  OF  THE  INTERIOR 

o^H 

BuTMu  of  Indian  Affairs 

"^^1 

25  CFR  Part  151 

RM:  107B-AO90 

Acquisition  of  Tttls  to  Land  in  Trust 

agency:  Bureau  of  Indian  Affairs, 
Interior. 

9^1 

ACnON:  Proposed  rule;  Reopening  of 
ctHnment  period. 

SUMIARY:  This  notice  reopens  the 
commmit  period  for  the  proposed  rule 
published  at  64  FR  17574-17588,  April 
12, 1999  on  the  Acquisition  of  title  to 
land  in  trust. 

DATES:  Comments  must  be  received  on 
or  before  November  12, 1999. 

ADDRESSES:  You  may  mail  comments  to 
the  Office  of  Trust  Responsibilities, 
Bureau  of  Indian  Affairs,  1849  C  Street, 
NW,  MS-45ia-MIB.  Washington.  DC 
20240. 

FOR  FURTHER  MFORfMATION  CONTACT: 
Terry  Virden,  Director,  Office  of  Trust 
Responsibilities,  Bureau  of  Indian 
A^tirs.  MS-4513.  Main  Interior 
Building,  1849  C  Street,  NW, 
Washington,  DC  20240;  by  telephone  at 
(202)  208-5831;  or  by  telefax  at  (202) 
219-1065. 

SUPPLEMENTARY  INFORMATION:  On 
Monday,  April  12, 1999,  the  Biireau  of 
Indian  Affairs  published  a  proposed 
rule,  64  FR  17574-17588,  concerning 
the  Acqiusition  of  title  to  land  in  trust. 
The  deadline  for  receipt  of  comments 
was  July  12, 1999,  which  was  extended 
to  October  12, 1999.  The  comment 
period  is  reopened  for  an  additional 
thirty  days  to  allow  additional  time  for 
comment  on  the  proposed  rule. 
Comments  must  be  received  on  or 
before  November  12, 1999. 


Dated:  October  12, 1999. 
Kevin  Cover, 

Assistant  Secretary— Indian  Affairs. 
(FR  Doc.  99-27024  Filed  10-14-99;  8:45  am] 

BILLING  CODE  4310-02-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surfaca  Mining  Raciamatlon 
and  Enforcamant 

aoCFRParttOI 
(SPATS  Ne.  AL-070-FOR] 

Alabama  ftogulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACnON:  Proposed  rule;  reopening  and 
extension  of  public  comment  period  on 
proposed  amendment. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
reopening  and  extending  the  public 
comment  period  for  the  proposed  rule 
published  on  September  7, 1999  (64  FR 
48573).  The  conunent  period  originally 
closed  October  7, 1999.  We  are 
reopening  and  extending  the  comment 
period  because  the  citizens  of  Alabama 
have  shown  a  high  level  of  interest  in 
the  revisions  proposed  by  Alabama. 
DATES:  We  will  accept  written 
comments  imtil  4:00  p.m.,  c.s.t, 
November  1, 1999. 
ADDRESSES:  You  should  mail  or  hand 
deliver  written  comments  to  Arthur  W. 
Abbs,  Director,  Birmingham  Field  Office 
at  the  address  listed  below. 

You  may  review  copies  of  the 
Alabama  program,  the  amendment,  and 
all  written  comments  received  in 
response  to  this  document  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  You  may  receive 
one  free  copy  of  the  amendment  by 
contacting  OSM's  Birmingham  Field 
Office. 

Arthur  W.  Abbs,  Director, 
Birmingham  Field  Office,  Office  of 
Surface  Mining,  135  Gemini  Circle, 
Smte  215,  Homewood,  Alabama  35209, 
Telephone:  (205)  290-7282. 

Alabama  Surface  Mining  Commission, 
1811  Second  Avenue,  P.O.  Box  2390, 
Jasper,  Alabama  35502-2390,  Telephone 
(205)  221-4130. 

FOR  FURTHER  INFORMATION  CONTACT: 
Arthiir  W.  Abbs,  Director,  Birmingham 
Field  Office.  Telephone:  (205)  290- 
7282.  Internet:  aabbs@balgw.osmre.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Alabama  Program 

On  May  20, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 


Alabama  program.  You  can  find 
background  information  on  the  Alabama 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  conditions  of  approval  in  the 
May  20, 1982,  Federal  Register  (47  FR 
22062).  You  can  find  later  actions  on  the 
Alabama  program  at  30  CFR  901.15  and 
901.16. 

H.  DiscussiMi  of  tlie  Proposed 


Due  to  the  high  level  of  interest  in  this 
amendment,  we  are  reopening  and 
extending  the  public  comment  period 
for  the  proposed  rule  published  oh 
September  7, 1999  (64  FR  48573).  In  this 
amendment,  Alabama  proposed 
revisions  to  statutes  concerning  the 
repair  or  compensation  for  material 
damage  caused  by  subsidence,  resulting 
from  undergroimd  coal  mining 
operations,  to  any  occupied  residential 
dwelling  and  related  structures  or  any 
noncommercial  building.  Alabama 
proposed  to  revise  its  program  at  its 
own  initiative. 

m.  Piriilic  Comment  Procedures 

We  are  reopening  the  comment  period 
on  the  proposed  Alabama  program 
amendment  to  provide  you  an 
opportunity  to  comment  on  the 
adequacy  of  the  amendment.  Under  the 
provisions  of  30  CFR  732.17(h),  we  are 
requesting  comments  on  whether  the 
amendment  satisfies  the  program 
approval  criteria  of  30  CFR  732.15.  If  we 
approve  the  amendment,  it  will  become 
part  of  the  Alabama  program. 

Written  Comments 

We  will  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  during 
normal  business  hours.  We  will  not 
consider  anonymous  comments.  If 
individual  respondents  request 
confidentiality,  we  will  honor  their 
request  to  the  extent  allowable  by  law. 
Individual  respondents  who  wish  to 
withhold  their  name  or  address  from 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 
beginning  of  their  comments.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  review  in  their  entirety. 

Your  written  comments  should  be 
specific  and  pertain  only  to  the  issues 
proposed  in  this  rulemaking.  You 
should  explain  the  reason  for  any 
recommended  change.  In  the  final 
rulemaking,  we  will  not  necessarily 
consider  or  include  in  the 
Administrative  Record  any  comments 


Federal  Register/Vol.  64.  No.  199/Friday,  October  15,  1999 /Proposed  Rules 


55879 


received  after  the  time  indicated  under 
DATES  or  at  locations  other  than  the 
Birmingham  Field  Office. 

Please  submit  Internet  comments  as 
an  ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  SPATS  No. 
AH)70-FOR"  and  your  name  and 
return  address  in  your  Internet  message. 
If  you  do  not  receive  a  confirmation  that 
we  have  received  your  Internet  message, 
contact  the  Birmingham  Field  Office  at 
(205)  290-7282. 

IV.  Procedural  Determinations 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  exempts  this  rule  from  review 
under  Executive  Order  12866 
(Regulatory  Plaiming  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform]  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each 
program  is  drafted  and  published  by  a 
specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  State  regulatory  programs 
and  program  amendments  must  be 
based  solely  on  a  determination  of 
whether  the  submittal  is  consistent  with 
SMCRA  and  its  implementing  Federal 
regulations  and  whether  the  other 
requirements  of  30  CFR  Parts  730,  731, 
and  732  have  been  met. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement  since 
secUon  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  agency  decisions 
on  State  regulatory  program  provisions 
do  not  constitute  major  Federal  actions 
within  the  meaning  of  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (42  U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  0MB  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 


Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Therefore,  this  rule  will  ensure  that 
existing  requirements  previously 
published  by  OSM  will  be  implemented 
by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

OSM  has  determined  and  certifies 
under  the  Unfunded  Mandates  Reform 
Act  (2  U.S.C.  1502  et  seq.)  that  this  rule 
will  not  impose  a  cost  of  $100  million 
or  more  in  any  given  year  on  local,  state, 
or  tribal  governments  or  private  entities. 

List  of  Subiects  in  30  CFR  Part  901 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  October  8. 1999. 
Ervin  |.  Barchenger, 

Acting  Regional  Director,  Mid-Continent 

Regional  Coordinating  Center. 

[FR  Doc.  99-27002  Filed  10-14-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[NC-083-1-9938b;  FRL-645^7] 

Approval  and  Promulgation  of 
Implementation  Plans:  Approval  of 
Revisions  to  the  North  Carolina  State 
implementation  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

summary:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  State  of 
North  Carolina  on  March  19, 1997. 
These  revisions  amend  cross-references, 
incorporate  the  latest  edition  of  the 
Code  of  Federal  Regulations  for 
prevention  of  significant  deterioration 


(PSD),  and  change  the  mechanism  and 
procedures  for  activating  reasonably 
available  control  technology  rules  for 
volatile  organic  compounds  (VOCs)  and 
nitrogen  oxides  (NOx).  In  the  Rules 
section  of  this  Federal  Register,  the  EPA 
is  approving  the  State's  SIP  revision  as 
a  direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  submittal  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no ' 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document  Any  parties  interested  in 
commenting  on  this  document  should 
do  so  at  this  time. 

DATES:  Written  comments  must  be 
received  on  or  before  November  15, 
1999. 

ADDRESSES:  All  comments  should  be 
addressed  to:  Gregory  Crawford  at  the 
EPA.  Region  4  Air  Planning  Branch,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303.  Copies  of  the  state  subniittal(s) 
are  available  at  the  following  addresses 
for  inspection  during  normal  business 
hours: 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  Street.  SW, 
Washington,  DC  20460. 

Environmental  Protection  Agency, 
Region  4,  Air  Planning  Branch.  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303-8960. 

North  Carolina  Department  of 
Environment  and  Natural  Resources, 
Division  of  Air  Quality,  1641  Mail 
Service  Center,  Raleigh,  North 
Carohna  27699. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Crawford  at  404/562-9046. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
Rules  section  of  this  Federal  Register. 

Dated:  September  23. 1999. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 
[FR  Doc.  99-26194  Filed  10-14-99:  8:45  am] 
BILUNG  COOE  6560-SO-U 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPwt76 

[FRL-6465-61 

AcM  Rain  Program— Nitrogen  Oxides 
Emiaaion  Reduction  Program,  Rule 
Ravialon  in  Raaponaa  to^  Court 
Remand 

agency:  Environmental  Protection 

Agency. 

action:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  revise  the 
regulations  for  the  Acid  Rain  Nitrogen 
Oxides  Emission  Reduction  Program 
under  title  IV  of  the  Clean  Air  Act  (Act) 
in  response  to  a  remand  by  the  U.S. 
Court  of  Appeals  for  the  District  of 
Coliunbia  Circuit.  In  December  1996, 
EPA  issued  regulations  setting  nitrogen 
oxides  (NOx)  emission  limits  for 
specified  types  of  existing,  coal-fired 
boilers,  including  cell  burner  boilers, 
that  are  subject  to  such  limits  starting  in 
2000.  In  February  1998,  the  Court 
upheld  the  regulations  except  for  one 
provision  addressing  what  boilers 
qualify  as  cell  burner  boilers.  The  Court 
vacated  and  remanded  that  provision. 
EPA  is  revising  the  regulations, 
consistent  with  the  Court's  decision,  to 
treat,  as  a  cell  biimer  boiler,  any  boiler 
subject  to  the  limits  starting  in  2000, 
constructed  as  a  cell  biuner  boiler,  and 
converted  to  the  b\imer  configiuation  of 
a  wall-fired  boiler.  Under  the 
regulations,  a  cell  biuner  boiler  must 
meet  an  aimual  average  NOx  emission 
limit  of  0.68  Ib/mmBtu.  The  NOx 
emission  limits  under  title  IV  will 
reduce  the  serious,  adverse  effects  of 
NOx  emissions  on  human  health, 
visibility,  ecosystems,  and  materials. 
DATES:  Written  comments  on  this 
proposed  rule  must  be  received  by 
November  29, 1999. 

Public  Hearing:  Anyone  requesting  a 
public  hearing  must  submit  a  request, 
which  must  be  received  by  EPA  by  no 
later  than  October  22, 1999. 
ADDRESSES:  Comments:  Commenters 
must  identify  all  written  comments  with 
the  appropriate  docket  niunber  Pocket 
No.  A-95-28)  and  must  submit  them  in 
duplicate  to  EPA  Air  Docket  Section 
(6102),  Waterside  Mall.  Room  M1500, 
1st  Floor,  401  M  Street,  SW, 
Washington,  DC  20460. 

Docket:  Docket  No.  A-95-28, 
containing  supporting  information  used 
in  developing  the  direct  final  rule,  is 
available  for  public  inspection  and 
copying  between  8:30  a.m.  and  3:30 
p.m.,  Monday  through  Friday,  at  EPA's 


Air  Docket  Section  at  the  above  address. 
EPA  may  charge  a  reasonable  fee  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dwight  C.  Alpern.  at  (202)  564-9151, 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW,  Washington,  DC 
20460;  or  the  Acid  Rain  Hotline  at  (202) 
564-9089. 

SUPPLEMENTARY  INFORMATION:  We  are 
proposing  to  revise  the  provision 
concerning  cell  burner  boilers  in  the 
regulations  for  the  Acid  Rain  Nitrogen 
Oxides  Emission  Reduction  Program.  In 
the  "Rules  and  Regulations"  section  of 
today's  Federal  Register,  we  are 
adopting  the  revision  as  a  direct  final 
rule  because  we  view  the  revision  as 
noncontroversial  and  anticipate  no 
adverse  comment.  We  have  explained 
our  reasons  for  the  revision  in  the 
preamble  to  the  direct  final  rule.  If  we 
receive  no  timely,  adverse  conunent,  we 
will  not  take  further  action  on  this 
proposed  rule.  If  we  receive  timely, 
adverse  comment,  we  will  withdraw  the 
direct  final  rule  and  it  will  not  take 
effect.  We  will  address  aU  public 
comments  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  We  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
conunenting  must  do  so  at  this  time. 

List  of  Sulqects  in  40  CFR  Part  76 

Environmental  protection.  Acid  rain 
program.  Air  pollution  control.  Electric 
utilities.  Nitrogen  oxides. 

Dated:  October  5, 1999. 
Carol  M.  Browner, 
Administrator. 
[FR  Doc.  99-26659  Filed  10-14-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 
[SW-FRL-6455-ll 

Hazardous  Waate  Management 
System;  Identification  and  Liating  of 
Hazardoua  Waste;  Proposed  Exclusion 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Proposed  rule  and  request  for 

comment. 

summary:  The  EPA  ("the  Agency"  or 
"we"  in  this  preamble)  is  proposing  to 
grant  a  petition  submitted  by  Rhodia, 
Incorporated  Houston  (Rhodia).  Rhodia 
petitioned  the  Agency  to  exclude  (or 
delist)  filter-cake  sludge  generated  at  its 
Houston,  Harris  County,  Texas,  facility 
fit>m  the  lists  of  hazardous  wastes 


contained  in  40  CFR  261.24,  261.31,  and 
261.32  (hereinafter  all  sectional 
references  are  to  40  CFR  imless 
otherwise  indicated). 

Rhodia  submitted  this  petition  under 
§§  260.20  and  260.22(a).  Section  260.20 
allows  any  person  to  petition  the 
Administrator  to  mo(Ufy  or  revoke  any 
provision  of  §§  260  through  266,  268 
and  273.  Section  260.22(a)  specifically 
provides  generators  the  opportimity  to 
petition  the  Administrator  to  exclude  a 
waste  on  a  "generator  specific"  basis 
from  the  hazardous  waste  lists. 

The  Agency  bases  its  proposed 
decision  to  grant  the  petition  on  an 
evaluation  of  waste-specific  information 
provided  by  the  petitioner. 

If  finalized,  we  would  conclude  that 
Rhodia's  petitioned  waste  is 
nonhazardous  with  respect  to  the 
original  listing  criteria  and  that  the 
waste  process  Rhodia  uses  will 
substantially  reduce  the  likelihood  of 
migration  of  hazardous  constituents 
from  this  waste.  We  would  also 
conclude  that  their  process  minimizes 
short-term  and  long-term  threats  bom 
the  petitioned  waste  to  human  health 
and  the  environment. 
DATES:  We  will  accept  comments  \mtil 
November  29, 1999.  We  will  stamp 
comments  postmarked  after  the  close  of 
the  comment  period  as  "late."  These 
"late"  comments  may  not  be  considered 
in  formulating  a  final  decision. 

Yova  requests  for  a  hearing  must 
reach  EPA  by  November  1, 1999.  The 
request  must  contain  the  information 
prescribed  in  §  260.20(d). 
ADDRESSES:  Please  send  three  copies  of 
your  comments.  Two  copies  should  be 
sent  to  William  Gallagher,  Delisting 
Section,  Multimedia  Plannii^  and 
Permitting  Division  (6PD-0), 
Environmental  Protection  Agency,  1445 
Ross  Avenue,  Dallas,  Texas  75202.  A 
third  copy  should  be  sent  to  the  Texas 
Natural  Resources  Conservation 
Commission  (TNRCC),  P.O.  Box  13087, 
Austin,  Texas,  78711-3087.  Identify 
your  comments  at  the  top  with  this 
regulatory  docket  nimiber:  "F-99- 
TXDEL-Rhodia." 

You  should  address  requests  for  a 
hearing  to  the  Acting  Director,  Robert 
Hannesschlager,  Multimedia  Planning 
and  Permitting  Division  (6PD), 
Environmental  Protection  Agency,  1445 
Ross  Avenue,  Dallas,  Texas  75202. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Harris  at  (214)  665-8302. 
SUPPLEMENTARY  INFORMATION: 

The  information  in  this  section  is 
organized  as  follows: 

I.  Overview  Information 
A.  What  action  is  EPA  proposing? 
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B.  Why  is  EPA  proposing  to  approve  this 
delisting? 

C.  How  will  Rhodia  manage  the  waste  if  it 
is  delisted? 

D.  When  would  EPA  finalize  the  proposed 
delisting? 

E.  How  would  this  action  affect  States? 
n.  Background 

A.  What  is  the  history  of  the  delisting 
program? 

B.  What  is  a  delisting  petition,  and  what 
does  it  require  of  a  petitioner? 

C.  What  foctors  must  EPA  consider  in 
deciding  whether  to  grant  a  delisting 
petition? 

in.  EPA's  Evaluation  of  the  Waste  Data 

A.  What  waste  did  Rhodia  petition  EPA  to 
delist? 

B.  Who  is  Rhodia,  and  what  process  does 
it  use? 

C.  How  did  Rhodia  sample  and  analyze  the 
waste  data  in  this  petition? 

D.  What  were  the  results  of  Rhodia's 
analysis? 

E.  How  did  EPA  evaluate  the  risk  of 
delisting  this  waste? 

F.  What  did  EPA  conclude  about  Rhodia's 
analysis? 

G.  What  other  factors  did  EPA  consider? 
H.  What  is  EPA's  final  evaluation  of  this 

delisting  petition? 
rv.  Next  Steps 

A.  With  what  conditions  must  the 
petitioner  comply? 

B.  What  happens  if  Rhodia  violates  the 
terms  and  conditions? 

V.  Public  Comments 

A.  How  can  I,  as  an  interested  party, 
submit  comments? 

B.  How  may  I  review  the  docket  or  obtain 
copies  of  the  proposed  exclusion? 

VI.  Regulatory  Impact 

Vn.  Regulatory  Flexibility  Act 
VUl.  Paperwork  Reduction  Act 

IX.  Unfunded  Mandates  Reform  Act 

X.  Executive  Order  12875 

XI.  Executive  Order  13045 

XII.  Executive  Order  13084 

Xni.  National  Technology  Transfer  and 
Advancement  Act 

I.  Overview  Information 

A.  What  Action  is  EPA  Proposing? 

The  EPA  is  proposing: 

(1)  To  grant  Rhodia's  petition  to  have 
it's  filter-cake  sludge  excluded,  or 
delisted,  from  the  definition  of  a 
hazardous  waste,  subject  to  certain 
verification  and  monitoring  conditions; 
and 

(2)  To  use  a  fate  and  transport  model 
to  evaluate  the  potential  impact  of  the 
petitioned  waste  on  human  health  and 
the  environment.  The  Agency  uses  this 
model  to  predict  the  concentration  of 
hazardous  constituents  released  from 
the  petitioned  waste,  once  it  is 
disposed. 

B.  Why  Is  EPA  Proposing  To  Approve 
This  Delisting? 

Rhodia's  petition  requests  a  delisting 
for  listed  hazardous  wastes.  Rhodia  does 


not  believe  that  the  petitioned  waste 
meets  the  criteria  for  which  EPA  listed 
it.  Rhodia  also  believes  no  additional 
constituents  or  factors  could  cause  the 
waste  to  be  hazardous.  EPA's  review  of 
this  petition  included  consideration  of 
the  original  listing  criteria,  and  the 
additional. factors  required  by  HSWA. 
See  section  222  of  HSWA,  42  U.S.C. 
6921(f),  and  40  CFR  260.22(d){lH4).  In 
making  the  initial  delisting 
determination.  EPA  evaluated  the 
petitioned  waste  against  the  listing 
criteria  and  factors  cited  in  §§  261.11 
(a)(2)  and  (a)(3).  Based  on  this  review, 
the  EPA  agrees  with  the  petitioner  that 
the  waste  is  nonhazardous  with  respect 
to  the  original  listing  criteria.  (If  the 
EPA  had  foimd,  based  on  this  review, 
that  the  waste  remained  hazardous 
based  on  the  factors  for  which  the  waste 
were  originally  listed,  EPA  would  have 
proposed  to  deny  the  petition.)  The  EPA 
evaluated  the  waste  with  respect  to 
other  factors  or  criteria  to  assess 
whether  there  is  a  reasonable  basis  to 
believe  that  such  additional  factors 
could  cause  the  waste  to  be  hazardous. 
The  EPA  considered  whether  the  waste 
.  is  acutely  toxic,  the  concentration  of  the 
constituents  in  the  waste,  their  tendency 
to  migrate  and  to  bioaccumulate,  their 
persistence  in  the  environment  once 
released  from  the  waste,  plausible  and 
specific  types  of  management  of  the 
petitioned  waste,  the  quantities  of  waste 
generated,  and  waste  variability.  The 
EPA  believes  that  the  petitioned  waste 
does  not  meet  these  criteria.  EPA's 
proposed  decision  to  delist  waste  fix>m 
Rhodia's  facility  is  based  on  the 
information  submitted  in  support  of 
today's  rule,  i.e.,  descriptions  of  the 
Sulfuric  Acid  Regeneration  Unit  (SARU) 
and  the  Advanced  Water  Treatment 
(AWT)  system  and  analj^cal  data  from 
the  Houston  facility. 

C.  How  Will  Rhodia  Manage  the  Waste 
If  It  Is  Delisted? 

Rhodia  ciurently  disposes  of  the 
petitioned  waste  (filter-cake  Sludge) 
generated  at  its  facility  in  off-site,  RCRA 
permitted  TSD  facilities  which  are  not 
owned/ operated  by  Rhodia.  If  the  waste 
is  delisted  it  will  meet  the  criteria  for 
disposal  in  a  Subtitle  D  landfill. 

D.  When  Would  EPA  Finalize  the 
Proposed  Delisting? 

The  HSWA  specifically  requires  EPA 
to  provide  notice  and  an  opportunity  for 
comment  before  granting  or  denying  a 
final  exclusion.  Thus,  EPA  will  not 
grant  the  exclusion  until  it  addresses  all 
timely  public  comments  (including 
those  at  public  hearings,  if  any)  on 
today's  proposal. 


Section  3010(b)  at  42  USCA  6930(b)  of 
RCRA  allows  rules  to  become  effective 
in  less  than  six  months  when  the 
regulated  community  does  not  need  the 
six-month  period  to  come  iuio 
compliance.  That  is  the  case  here, 
because  this  rule,  if  finalized,  would 
reduce  the  existing  requirements  for 
persons  generating  hazardous  wastes. 

The  EPA  believes  that  this  exclusion 
should  be  effective  immediately  upon 
final  publication  because  a  six-month 
deadline  is  not  necessary  to  achieve  the 
purpose  of  §  3010(b),  and  a  later 
effective  date  would  impose 
unnecessary  hardship  and  expense  tn 
this  petitioner.  These  reasons  also 
provide  good  cause  for  making  this  rale 
effective  immediately,  upon  final 
publication,  under  the  Administrative 
Procedure  Act,  5  U.S.C;  553(d). 

E.  How  Would  This  Action  Affect 
States? 

Because  EPA  is  issuing  today's 
exclusion  under  the  Federal  RCRA 
delisting  program,  only  States  subioct  to 
Federal  RCRA  delisting  provisions 
would  be  affected.  This  would  exclude 
two  categories  of  States:  States  having  a 
dual  system  that  includes  Federal  RQIA 
requirements  and  their  own 
requirements,  and  States  who  have 
received  authorization  from  EPA  to 
make  their  own  delisting  decisions. 

Here  are  the  details:  We  allow  states 
to  impose  their  own  non-RCRA 
regulatory  requirements  that  are  more 
stringent  than  EPA's,  under  section 
3009  of  RCRA.  These  more  stringent 
requirements  may  include  a  provision 
that  prohibits  a  Federally  issued 
exclusion  from  taking  effect  in  the  State. 
Because  a  dual  system  (that  is,  both 
Federal  (RCRA)  and  State  (non-RCRA) 
programs)  may  regulate  a  petitioner's 
waste,  we  urge  petitioners  to  contact  the 
State  regulatory  authority  to  establish 
the  status  of  their  wastes  imder  the  State 
law. 

The  EPA  has  also  authorized  some 
States  (for  example,  Louisiana.  Georgia, 
Illinois)  to  administer  a  RCRA  delisting 
program  in  place  of  the  Federal 
program,  that  is,  to  make  State  delisting 
decisions.  Therefore,  this  exclusion 
does  not  apply  in  those  authorized 
States.  If  lUiodia  transports  the 
petitioned  waste  to  or  manages  the 
waste  in  any  State  with  deUsting 
authorization,  Rhodia  must  obtain 
delisting  authorization  from  that  State 
before  they  can  manage  the  waste  as 
nonhazardous  in  the  State. 
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n.  Background 

A.  What  is  the  History  of  the  Delisting 
Program? 

The  EPA  published  an  amended  list 
of  hazardous  wastes  £rom  nonspecific 
and  specific  sources  on  January  16, 
1981,  as  part  of  its  final  and  interim 
final  regulations  implementing  Section 
3001  of  RCRA.  The  EPA  has  amended 
this  list  several  times  and  published  it 
in  §§261.31  and  261.32. 

We  list  these  wastes  as  hazardous 
because:  (1)  They  typically  and 
frequently  exhibit  one  or  more  of  the 
characteristics  of  hazardous  wastes 
identified  in  Subpart  C  of  Part  261  (that 
is.  ignitability,  corrosivity,  reactivity, 
and  toxicity)  or  (2)  they  meet  the  criteria 
for  listing  contained  in  §§  261.11  (a)(2) 
or  (a)(3). 

Individual  waste  streams  may  vary, 
hovwever,  depending  on  raw  materials, 
industrial  processes,  and  other  factors. 
Thus,  while  a  waste  described  in  these 
regulations  generally  is  hazardous,  a 
specific  waste  from  an  individual 
facility  meeting  die  listing  description 
may  not  be  hazardous. 

For  this  reason.  §§  260.20  and  260.22 
provide  an  exclusion  procedure,  called 
delisting,  which  allows  persons  to  prove 
that  EPA  shoidd  not  regulate  a  specific 
waste  from  a  particular  generating 
facility  as  a  hazardous  waste. 

B.  What  Is  a  Delisting  Petition,  and 
What  Does  It  Require  of  a  Petitioner? 

A  delisting  petition  is  a  request  from 
a  facility  to  EPA  or  an  authorized  State 
to  exclude  wastes  from  the  list  of 
hazardous  wastes.  The  fecility  petitions 
the  Agency  because  they  do  not 
consider  the  wastes  hazardous  under 
RCRA  reeulations. 

In  a  delisting  petition,  the  petitioner 
must  show  that  wastes  generated  at  a 
paitioilar  facility  do  not  meet  any  of  the 
criteria  for  the  Usted  wastes.  The  criteria 
for  which  EPA  lists  a  waste  are  in  Part 
261  and  in  the  background  documents 
for  the  listed  wastes. 

In  addition,  under  §  260.22.  a 
petitioner  must  prove  that  the  waste 
does  not  exhibit  any  of  the  hazardous 
waste  characteristics  (that  is. 
ignitability.  reactivity,  corrosivity.  and 
toxicity)  and  present  siiffident 
information  for  EPA  to  decide  whether 
factors  other  than  those  for  which  the 
waste  was  listed  warrant  retaining  it  as 
a  hazardous  waste.  (See  Part  261  and  the 
backgroimd  dociunents  for  the  listed 
wastes.) 

Generators  remain  obligated  under 
RCRA  to  confirm  whether  their  waste 
remains  nonhazardous  based  on  the 


hazardous  waste  characteristics  even  if 
EPA  has  "delisted"  the  wastes. 

C.  What  Factors  Must  EPA  Consider  in 
Deciding  Whether  To  Grant  a  Delisting 
Petition? 

Besides  considering  the  criteria  in 
§  260.22(a),  in  42  U.S.C.  6921(f),  and  in 
the  background  documents  for  the  listed 
wastes,  EPA  must  consider  any  factors 
(including  additional  constituents)  other 
than  those  for  which  we  listed  the  waste 
if  a  reasonable  basis  exists  that  these 
additional  factors  coidd  cause  the  waste 
to  be  hazardous.  (See  3010(b)  of  the 
Solid  Waste  Disposal  Act.) 

The  EPA  must  also  consider  as 
hazardous  wastes  mixtures  containing 
listed  hazardous  wastes  and  wastes 
derived  from  treating,  storing,  or 
disposing  of  listed  hazardous  waste.  See 
§§  261.3(a)(2)  (iu  and  iv)  and  (c){2)(i). 
called  the  "mixture"  and  "derived- 
bom"  rules,  respectively.  These  wastes 
are  also  eligible  for  exclusion  and 
remain  hazardous  wastes  until 
excluded. 

The  "mixture"  and  "derived-from" 
rules  are  now  final,  after  having  been 
vacated,  remanded,  and  reinstated.  On 
December  6. 1991.  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
vacated  the  "mixture/derived  from" 
rules  and  remanded  them  to  EPA  on 
procediual  grounds.  See  Shell  Oil  Co.  v. 
EPA.,  950  F.2d  741  (D.C.  Cir.  1991).  On 
March  3. 1992.  EPA  reinstated  the 
mixture  and  derived-from  rules,  and 
solicited  comments  on  other  ways  to 
regulate  waste  mixtures  and  residues 
See  (57  PR  7628).  These  rules  became 
final  on  October  30. 1992  See  (57  PR 
49278).  Consult  these  references  for 
more  information  about  mixtures 
derived  bom  wastes. 

n.  EPA's  Evaluation  of  the  Waste  Data 

A.  What  Waste  Did  Rhodia  Petition  EPA 
To  Delist? 

On  November  4, 1997.  Rhodia 
petitioned  the  EPA  to  exclude  from  the 
lists  of  hazardous  waste  contained  in 
§§  261.31  and  261.32.  a  waste  by- 
product (Filter-Cake  Sludge)  which  falls 
under  the  classification  of  listed  waste 
because  of  the  "derived  from"  rule  in 
RCRA  40  CFR  260.3(c)(2)(i). 
Specifically,  in  its  petition,  Rhodia. 
Incorporated,  located  in  Houston.  Texas, 
requested  that  EPA  grant  an  exclusion 
for  1 ,200  cubic  yards  per  year  of  filter- 
cake  sludge  resulting  &t>m  its  hazardous 
waste  treatment  process.  The  resulting  - 
waste  is  listed,  in  accordance  with 
§  261.3(c)(2){i)  (i.e..  die  "derived  fitim" 
rule). 


B.  Who  Is  Rhodia,  and  What  Process 
Does  It  Use? 

Rhodia  owns  and  operates  a  46-acre 
facility  which  is  primarily  involved  in 
the  manufacture  of  sulfuric  acid.  Rhodia 
has  been  in  operation  since  1917. 
primarily  producing  various  strengths 
and  grades  of  sulfuric  acid,  sulfur 
dioxide,  oleum,  and  sulfur  trioxide. 
Rhodia  generates  sulfuric  acid  using  a 
spray  burning  SARU.  The  recycling 
process  requires  the  use  of  an  industrial 
furnace.  The  furnace  utilizes  natural  gas 
as  the  primary  fuel.  However,  Rhodia 
also  treats  high  and  low  British  Thermal 
Unit  (BTU)  pumpable  liquid  hazardous 
waste  in  the  furnace.  Rhodia  accepts 
hazardous  waste  from  off-site  generators 
for  incineration  in  the  sulfuric  acid 
regeneration  furnace.  A  weak  acid 
blowdown  stream  generated  from  the 
wet  gas  scrubber,  cooler,  and 
electrostatic  precipitator  is  treated  at  the 
AWT  system.  The  petitioned  waste  is 
dewatered  filter-cake  sludge  resulting 
from  the  AWT  system.  The  waste  by- 
product (filter-cake  sludge)  currentiy 
falls  under  the  classification  of  listed 
waste  according  to  RCRA  40  CFR 
261.3(c)(2)(i)  because  of  the  "derived 
from"  rule.  The  waste  codes  of  the 
constituents  of  concern  are  EPA 
Hazardous  Waste  Nos.  D001-D043, 
F001-F012,  F019,  F024,  F025.  F032, 
F034.  F037-F039.  K002-004,  K006- 
KOll,  K013-K052.  K060-K062,  K064- 
K066,  K069.  K071,  K073,  K083-K088, 
K090-K091,  K093-K118.  K123-K126, 
K131-K133,  K136.  K141-K145.  K147- 
K151.  K156-K161.  P001-P024.  P026- 
P031,  P033-P034.  P036-P051 ,  P054. 
P056-P060,  P062-P078.  P081-P082. 
P084-P085,  P087-P089,  P092-P116, 
P118-P123.  P127-P128,  P185,  P188- 
P192.  P194,  P196-P199.  P201-P205. 
U001-U012.  U014-U039.  U041-U05a, 
U055-U064.  U066-U099.  U101-U103, 
U105-U138.  U140-U174.  U176-U194. 
U196-U197,  U200-U211,  U213-U223, 
U225-U228,  U234-U240.  U243-U244, 
U246-U249,  U271,  U277-U280,  U328. 
U353,  U359,  U364-U367,  U372-U373. 
U375-U379,  U381-U396.  U400-U404, 
U407,  U409-U411. 

C.  How  Did  Rhodia  Sample  and  Analyze 
the  Waste  Data  in  This  Petition? 

Rhodia  analyzed  the  samples  for  the 
complete  list  of  constituents  included  in 
40  CFR  Part  264.  Appendix  IX  and  the 
additional  parameters  for  waste 
common  to  the  petrochemical,  oil  and 
gas  industries.  The  analyses  was 
performed  using  EPA-apprgved 
methods.  The  analytical  parameters  and 
methods  are  provided  in  Table  I. 
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Table  I.— Analytical  Parameters  and  Methods 


Parameter 


GC/MS  BNA,  App  IX  Ust 

GC/MS  VOA,  App  IX  Ust 

Metals — App  IX  List  i 

Herbicides — App  IX  List 

Pesticide/PCB,  App  IX  List  

Organophosporus  Pesticides,  App  IX  List 

Sulfide  

Cyanide,  Total „ 

Dioxin/Furan — App  IX  List  

TCLP— 40  CFR  261.24  Ust,  and  Nickel  .., 

Neutral  Leach  Cyanide  

Oil  &  Grease  , 

Reactive  Cyanide 

Reactive  Sulfide , 

Flash  Point  Closed  Cup „.., 

PH 


Matrix 


Solid 
Solid 
SoHd 
SoM 
Solid 
Solid 
Solid 
Solid 
SoKd 
SoKd 
SoNd 
Sold 
Solid 
Soid 
SoM 
Solid 


Method 


SW846  Method  8270. 

SW846  Method  8240. 

SW846  Methods  6010/7000  Series. 

SW846  Method  8150. 

SW846  Method  8080. 

SW846  Method  8140. 

EPA  376.1. 

SW846,  Method  9010. 

SW846  Method  8280. 

SW846  Method  1311. 

SW846  Method  1311  (Modified). 

EPA  413.1. 

SW  846  Chapter  7.3.3.2. 

SW846  Chapter  7.3.4.2. 

SW846  Method  1010. 

SW846  Method  9045. 


:  Rhodia  perfonned  TCLP  analyses  for  specific  constituents  detected  in  the  total  analyses  for  a  given  sample. 


D.  What  Were  the  Results  ofRhodia's 
Analysis? 

The  EPA  believes  that  the 
descriptions  of  the  Rhodia  hazardous 
waste  process  and  analytical 
characterization,  in  conjunction  vfixh 
the  proposed  verification  testing 
requirements  (as  discussed  later  in  this 
notice),  provide  a  reasonable  basis  to 
grant  Rhodia's  petition  for  an  exclusion 
of  the  filter-cake  sludge.  The  EPA 
believes  the  data  submitted  in  support 
of  the  petition  show  Rhodia's  process 
can  render  the  filter-cake  sludge  non- 
hazardous.  The  EPA  has  reviewed  the 
sampling  procedures  used  by  Rhodia 
and  has  determined  they  satisfy  EPA 
criteria  for  collecting_representative 
samples  of  the  variations  In  constituent 
concentrations  in  the  filter-cake  sludge. 
The  data  submitted  in  support  of  the 
petition  show  that  constituents  in 
Rhodia's  waste  are  presently  below 
health-based  levels  used  in  the  delisting 
decision-making.  The  EPA  believes  that 
Rhodia  has  successfully  demonstrated 
that  the  filter-cake  sludge  is  non- 
hazardous. 

E.  How  Did  EPA  Evaluate  the  Risk  of 
Delisting  the  Waste? 

For  this  delisting  determination,  EPA 
used  such  information  gathered  to 
identify  plausible  exposiu^  routes  (i.e., 
ground  water,  surface  water,  air)  for 
hazardous  constituents  present  in  the 
petitioned  waste.  The  EPA  determined 
that  disposal  in  a  Subtitle  D  landfill/ 
siuface  impoimdment  is  the  most 
reasonable,  worst-case  disposal  scenario 
for  Rhodia's  petitioned  waste,  and  that 
the  major  exposure  route  of  concern 
would  be  ingestion  of  contaminated 
ground  water.  EPA  applied  a  particular 
fate  and  transport  model,  EPA 
Composite  Model  for  Landfills 
(EPACML),  to  predict  the  maximum 


allowable  concentrations  of  hazardous 
constituents  that  may  release  from  the 
petitioned  waste  after  disposal  and 
determined  the  potential  impact  of  the 
disposal  ofRhodia's  petitioned  waste  on 
human  health  and  the  environment. 
Specifically,  EPA  used  the  maximum 
estimated  waste  volumes  and  the 
maximum  reported  extract 
concentrations  as  inputs  to  estimate  the 
constituent  concentrations  in  the 
ground  water  at  a  hypothetical  receptor 
well  ddwngradient  from  the  disposal 
site.  The  calculated  receptor  well 
concentrations  (referred  to  as 
compliance-point  concentrations)  were 
then  compared  directly  to  the  health- 
based  levels  at  an  assumed  risk  of  10'* 
used  in  delisting  decision-making  for 
the  hazardous  constituents  of  concern. 

The  EPA  believes  that  this  fate  and 
transport  model  represents  a  reasonable 
worst-case  scenario  for  disposal  of  the 
petitioned  waste  in  a  landfill/surface 
impoimdment,  and  that  a  reasonable 
worst-case  scenario  is  appropriate  when 
evaluating  whether  a  waste  should  be 
relieved  of  the  protective  management 
constraints  of  RCRA  Subtitle  C.  The  use 
of  some  reasonable  worst-case  scenario 
resulted  in  conservative  values  for  the 
compliance-point  concentrations  and 
ensured  that  the  waste,  once  removed 
from  hazardous  waste  regulation,  may 
not  pose  a  significant  threat  to  human 
health  or  the  environment.  In  most 
cases,  because  a  delisted  waste  is  no 
longer  subject  to  hazardous  waste 
control,  EPA  is  generally  unable  to 
predict,  and  does  not  presently  control, 
how  a  petitioner  will  manage  a  waste 
after  delisting.  Therefore,  EPA  ciurently 
believes  that  it  is  inappropriate  to 
consider  extensive  site-specific  factors 
when  applying  the  fate  and  transport 
model. 


The  EPA  also  considers  the 
applicability  of  ground  water 
monitoring  data  during  the  evaluation  of 
delisting  petitions.  In  this  case,  EPA 
determined  that  it  would  be 
unnecessary  to  request  ground  water 
monitoring  data.  Rhodia  currenUy 
disposes  of  its  waste  in  an  off-site  RCRA 
landfill.  This  landfill  did  not  begin 
accepting  this  petitioned  waste 
generated  by  the  Rhodia  facility  until 
1991.  This  petitioned  waste  comprises  a 
small  fraction  of  the  total  waste 
managed  in  the  unit.  Therefore,  EPA 
beUeves  that  any  ground  water 
monitoring  data  from  the  landfill  would 
not  be  meaningful  for  an  evaluation  of 
the  specific  effect  of  this  petitioned 
waste  on  ground  water. 

From  the  evaluation  of  Rhodia's 
delisting  petition,  EPA  developed  a  list 
of  constituents  for  the  verification 
testing  conditions.  Proposed  maximum 
allowable  leachable  concentrations  for 
these  constituents  were  derived  by  back- 
calculating  from  the  delisting  health- 
based  levels  through  the  proposed  fate 
and  transport  model  for  a  landfill 
management  scenario.  These 
concentrations  [i.e.,  "delisting  levels") 
are  part  of  the  proposed  verification 
testing  conditions  of  the  exclusion. 

Similar  to  other  facilities  seeking 
exclusions,  Rhodia's  exclusion  (if 
granted)  would  be  contingent  upon  the 
facility  conducting  anahtical  testing  of 
representative  samples  of  the  petitioned 
waste  at  its  Houston  facility.  This 
testing  would  be  necessar\'  to  verify  that 
the  treatment  system  is  operating  as 
demonstrated  in  the  petition  submitted 
on  November  4, 1997.  Specifically,  the 
verification  testing  requirements, 
demonstrate  that  the  processing  facility 
will  generate  nonhazardous  waste  (j.e., 
waste  that  meet  EPA's  verification 
testing  conditions).  The  EPA  believes 
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that  the  descriptions  of  the  Rhodia,  Inc. 
hazardous  waste  process  and  analytical 
characterization,  in  conjunction  with 
the  proposed  verification  testing 
requirements  (as  disciissed  later  in  this 
notice)  provide  a  reasonable  basis  to 
conclude  that  the  likelihood  of 
migration  of  hazardous  constituents 
from  the  petitioned  waste  will  be 
substantially  reduced  so  that  short-term 
and  long-term  threats  to  human  health 
and  the  environment  are  minimized. 
Thus,  EPA  should  grant  Rhodia's 
petition  for  a  conditional  exclusion  of 
the  filter-cake  sludge. 

The  EPA  Region  6  Delisting  Program 
guidance  document  states  that  the 
appropriate  fate  and  effect  model  will  be 
used  to  determine  the  effect  the 

Eetitioned  waste  could  have  on  himian 
ealth  if  it  is  not  managed  as  a 
hazardous  waste.  Specifically,  the 
model  considers  the  maximum 
estimated  waste  volimie  and  the 
maximimi  reported  leachate 
concentrations  as  inputs  to  estimate  the 
constituent  concentrations  in  the 
ground  water  at  a  hypothetical  receptor 
well  dovmgradient  from  the  disposal 
site.  The  calculated  receptor  well 
concentrations  (referred  to  as 
compliance-point  concentrations)  are 
then  compared  directly  to  the  health- 
based  levels  used  in  deUsting  decision- 
making for  hazardous  constituents  of 
concern.  EPA  Region  6  has  selected  the 
EPA  Composite  Model  for  Landfills 
(EPACML,  Federal  Register  Vol.  56,  No. 
138,  July  18, 1991,  Page  32993)  as  the 
appropriate  model  for  the  delisting 


program.  This  subsection  presents  an 
evaluation  of  the  potential  for  groimd 
water  contamination  for  the  petitioned 
waste  using  the  EPACML  model. 

The  EPA  considered  the 
appropriateness  of  alternative  waste 
management  scenarios  for  Rhodia's 
filter-cake  sludge.  The  EPA  decided, 
based  on  the  information  provided  in 
the  petition,  that  disposal  of  the  filter- 
cake  in  a  municipal  solid  waste  landfill 
is  the  most  reasonable,  worst-case 
scenario  for  the  filter-cake  sludge.  The 
disposal  of  the  filter-cake  sludge  in  a 
surface  impoundment  would  be  the 
most  reasonable  worst-case  scenario. 
Under  a  landfill/surface  impoundment 
disposal  scenario,  the  major  exposure 
route  of  concern  for  any  hazardous 
constituents  would  be  ingestion  of 
contaminated  ground  water.  The  EPA, 
therefore,  evaluated  Rhodia's  petitioned 
waste  using  the  modified  EPA 
Composite  Model  for  Landfills/Surface 
hnpoundments  (EPACML)  which 
predicts  the  potential  for  ground  water 
contamination  from  waste  landfiUed/ 
placed  in  a  surface  impoundment.  See 
56  FR  32993  (July  18, 1991).  56  FR 
67197  (December  30, 1991)  and  the 
RCRA  public  docket  for  these  notices  for 
a  detailed  description  of  the  EPACML 
model,  the  disposal  assumptions,  and 
the  modifications  made  for  delisting. 
This  model,  which  includes  both 
unsatxirated  and  saturated  zone 
transport  modules,  predicts  reasonable 
worse-case  contaminant  levels  in 
ground  water  at  a  compliance  point  (i.e., 
a  receptor  well  serving  as  a  drinking- 


water  supply).  Specifically,  the  model 
estimated  the  dilution/attenuation  factor 
(DAF)  resulting  from  subsurface 
processes  such  as  three-dimensional 
dispersion  and  dilution  from  ground 
water  recharge  for  a  specific  volume  of 
waste. 

For  the  evaluation  of  Rhodia's 
petitioned  waste,  EPA  used  the 
EPACML  to  evaluate  the  mobility  of  the 
hazardous  constituents  detected  in  the 
extract  of  samples  of  Rhodia's  filter-cake 
sludge.  Total  analysis  was  also  utilized 
for  the  filter-cake  sludge.  Typically,  EPA 
uses  the  maximum  aimual  waste 
volume  to  derive  a  petition-specific 
DAF.  The  maximum  annual  waste 
voliune  for  Rhodia  is  1,200  cubic  yards 
per  year.  The  DAFs  are  currently 
calculated  assuming  an  ongoing  process 
generates  waste  for  20  years. 

Analytical  data  for  the  filter-cake 
sludge  samples  were  used  in  the  model. 
The  data  summaries  for  detected 
constituents  are  presented  in  Tables  D, 
in.  IV,  and  V. 

The  EPA's  evaluation  of  the  Filter- 
cake  Sludge  is  based  on  the  maximiun 
reported  Total  and  TCLP  concentrations 
(See  Table  ID).  Consequently  the 
compliance  point  concentrations  are 
below  current  health  based  levels  and 
Land  Disposal  Restrictions  for  Non- 
Wastewater  (See  Table  V). 

Based  on  the  EPACML,  the  petitioned 
waste  should  be  delisted  because  no 
constituents  of  concern  exceed  the 
delisting  concentrations. 


Table  II.— Acetone  and  Chloroform  Data  Summary  ^ 


Filter-cake  samples  (mg/kg) 


Appendix  IX  Reporting  Limit  ^ 

FC970512-01  

FC970512-01RE3 „ 

FC970513-02  

FC970513-02RES  

FC970514-03  

FC970514-03RE» 

FC970515-04  

FC970515-04RE' ..... 

FC970517-05  

FC970517-05RE3 

FC970520-06  

FC97052(H)6RE3 

FC970521-07  „ 

FC970522-08  

FC970522-08RE3 „.... 

FC970522-08  

FC970522-O8RE3  


1  This  table  only  summarizes  ttie  analytical  results  for  the  volatile  organic  compounds  that  were  detected  by  the  laboratory  against  the  Appen- 
dix IX  "reporting  limits. 

2  The  Appendix  IX  reporting  limits  for  acetone  are  chlorofonn  are  referenced  from  40  C^R  264,  Appendix  IX. 

3  RE — Replicate  samples. 
.   «ND— Not  detected. 

*NA— Not  analyzed. 
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:s) 

oform 

0.05 

0.10 

0.02 

0.10 

0.04 

0.056 

0.023 

ND 

NA 

ND 

NA 

ND 

NA 

ND 

ND 

ND 

ND 

ND 

Table  III.— Maximum  Total  and  TCLP  Constituent  Concentrations  Filter-Cake  Sludge  ^ 


Constrtuent 


Arsenic  .... 

Barium 

Cadmium  . 
Chromium 

Cobalt 

Copper  

Mercury  .... 

Lead 

Nickel  

Selenium  ., 

Silver 

Vanadium  . 
Zinc 


Total  constituent 
analyses  (mg/kg) 


830.00 

193.00 

3.50 

852.00 

81.20 

1500.00 

81.60 

861.00 

1210.00 

36.30 

94.90 

92.10 

3130.00 


TCLPLeachate 

Concentratkm 

(mg/l) 


NO 
ND 
ND 
ND 

4.06 
75.00 
NO 
ND 

3.00 
ND 
ND 

4.61 
156.50 


1  These  levels  represent  the  highest  concentration  of  each  constituent  found  in  any  one  sample.  These  levels  do  not  necessarily  represent  the 
specific  levels  found  In  one  sample. 

Table  IV.— Oil  and  Grease  Results  Summary  ^ 


Filter-cake  samples  (mg/kg) 


Laboratory  Reporting  Limit  ^ 
FC970520-06 


Analytical  Parameter 
(^aecific)  Oil  and  grease 


3,520 
3,660 


1  This  table  only  summarizes  the  results  for  those  special  parameters  that  were  detected  above  laboratory  detection  limits. 

2  Appendix  IX  reporting  limits  are  not  available  for  oil  and  grease.  Therefore,  the  laboratory's  detection  limits  were  used  for  the  comparison. 

Table  v.— EPACML:  Comparison  of  Filter-Cake  Sludge  Calculated  Compliance-Point  Concentrations 

Against  Regulatory  Standards 


Constituents 


Arsenic  .... 

Barium 

Cadmium .. 
Chromium 
Mercury  .... 

Nkskel  

Lead 

Selenium  .. 
Silver 


Compliance  point 

concentrations 

(mg/l)' 


0.001 
0.006 
0.001 
0.001 

'NO 
0.033 
0.001- 

3  NO 
0.001 


Levels  of  concern 
{mgny- 


0.05 

2.00 

0.005 

0.1 

0.002 

0.1 

0.015 

0.05 

0.2 


LOR  rK}n-waste- 
water 
(mg/l) 


5.00 
21.00 
0.11 
0.60 
0.025 
11.00 
0.75 
5.70 
0.14 


'  Using  the  maximum  TCLP  leachate  concentration,  based  on  a  DAF  of  90  for  a  maximum  annual  volume  of  1,200  cubic  yards. 

2  See  "Docket  Report  on  Health-Based  Levels  and  Solubilities  Used  in  the  Evaluation  of  Delisting  Petitions,"  May  1996  k>cated  in  the  RCRA 
Public  Docket  for  today's  notice. 

3  ND  =  Not  Detected. 


F.  What  Did  EPA  Conclude  About 
Rhodia's  Analysis? 

The  EPA  concluded,  after  reviewing 
Rhodia's  processes  th^t  no  other 
hazardous  constituents  of  concern,  other 
than  those  for  which  tested,  are  likely  to 
be  present  or  formed  as  reaction 
products  or  by  products  in  Rhodia's 
waste.  In  addition,  on  the  basis  of 
eiqplanations  and  analytical  data 
provided  l^  Rhodia,  pursuant  to 
§  260.22,  the  EPA  concludes  that  the 
petitioned  waste  does  not  exhibit  any  of 
the  characteristics  of  ignitability, 
coiTOsivity,  or  reactivity.  See  §§  261.21, 
261.22,  and  261.23,  respectively. 


G.  What  Other  Factors  Did  EPA 
Consider? 

During  the  evaluation  of  Rhodia's 
petition,  EPA  also  considered  the 
potential  impact  of  the  petitioned  waste 
via  non-ground  water  routes  (i.e.,  air 
emission  and  siuiace  runoff).  With 
regard  to  airborne  dispersion  in- 
particular,  EPA  believes  that  exposure 
to  airborne  contaminants  from  Rhodia's 
petitioned  waste  is  unlikely.  Therefore, 
no  af^reciable  air  releases  are  likely 
from  Rhodia's  waste  under  any  likely 
disposal  conditions.  The  EPA  evaluated 
the  potential  hazards  resulting  from  the 
imlikely  scenario  of  airborne  exposure 
to  hazardous  constituents  released  from 


Rhodia's  waste  in  an  open  landfill.  The 
results  of  this  worst-case  analysis 
indicated  that  there  is  no  substantial 
present  or  potential  ha2.ard  to  human 
health  and  the  environment  from 
airborne  exposure  to  constituents  from 
Rhodia's  Filter-cake  sludge.  A 
description  of  EPA's  assessment  of  the 
potential  impact  of  Rhodia's  waste, 
regarding  aiibome  dispersion  of  waste 
contaminants,  is  presented  in  the  RCRA 
public  docket  for  today's  proposed  rule. 
The  EPA  also  considered  the  potential 
impact  of  the  petitioned  waste  via  a 
surface  water  route.  The  EPA  believes 
that  containment  structures  at 
municipal  solid  waste  landfills  can 
effectively  control  surfece  water  runoff, 
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as  the  Subtitle  D  regulations  (See  56  FR 
50978.  October  9. 1991)  prohibit 
pollutant  discharges  into  surface  waters. 
Furthermore,  the  concentrations  of  any 
hazardous  constituents  dissolved  in  the 
runoff  will  tend  to  be  lower  than  the 
levels  in  the  TCLP  leachate  analyses 
reported  in  today's  notice  due  to  the 
aggressive  acidic  medium  used  for 
extraction  in  the  TCLP.  The  EPA 
believes  that,  in  general,  leachate 
derived  from  the  waste  is  unlikely  to 
directly  enter  a  surface  water  body 
without  first  traveling  through  the 
saturated  subsiuface  where  dilution  and 
attenuation  of  hazardous  constituents 
will  also  occur.  Leachable 
concentrations  provide  a  direct  measure 
of  solubility  of  a  toxic  constituent  in 
water  and  are  indicative  of  the  fraction 
of  the  constituent  that  may  be  mobilized 
in  surfece  water  as  well  as  ground 
water. 

Based  on  the  reasons  discussed  above, 
EPA  believes  that  the  contamination  of 
sur£ace  water  through  runoff  from  the 
waste  disposal  area  is  very  unlikely. 
Nevertheless,  EPA  evaluated  the 
potential  impacts  on  surface  water  if 
Rhodia's  waste  were  released  from  a 
mimicipal  solid  waste  landfill  through 
nmoff  and  erosion.  See,  the  RCRA 
public  docket  for  today's  proposed  rule. 
The  estimated  levels  of  the  hazardous 
constituents  of  concern  in  surfece  water 
would  be  well  below  health-based  levels 
for  human  health,  as  well  as  below  EPA 
Chronic  Water  Quality  Criteria  for 
aquatic  organisms  (USEPA,  OWRS, 
1987).  The  EPA,  therefore,  concluded 
that  Rhodia's  filter-cake  Sludge  is  not  a 
present  or  potential  substantial  hazard 
to  human  health  and  the  environment 
via  the  siuiace  water  exposiue  pathway. 

H.  What  is  EPA's  Final  Evaluation  of 
This  Delisting  Petition? 

The  descriptions  of  Rhodia's 
hazardous  waste  process  and  analytical 
characterization,  with  the  proposed 
verification  testing  requirements  (as 
discussed  later  in  this  notice),  provide 
a  reasonable  basis  for  EPA  to  grant  the 
exclusion.  The  data  submitted  in 
support  of  the  petition  show  that 
constituents  in  the  waste  are  below  the 
applicable  treatment  standards  (see 
Table  V).  We  conclude  Rhodia's  process 
will  substantially  reduce  the  likelihood 
of  migration  of  hazardous  constituents 
from  the  petitioned  waste.  Their  process 
also  minimizes  short-term  and  long- 
term  threats  from  the  petitioned  waste 
to  human  health  and  \he  environment. 

Thus,  EPA  believes  we  should  grant 
Rhodia  an  exclusion  for  the  filter-cake 
sludge.  The  EPA  believes  the  data 
submitted  in  support  of  the  petition 


show  Rhodia's  process  can  render  the 
filter-cake  sludge  nonhazardous. 

We  have  reviewed  the  sampling 
procedures  used  by  Rhodia  and  have 
determined  they  satisfy  EPA  criteria  for 
collecting  representative  samples  of 
variable  constituent  concentrations  in 
the  filter-cake  sludge.  The  data 
submitted  in  support  of  the  petition 
show  that  constituents  in  Rhodia's 
waste  are  presently  below  the 
compliance  point  concentrations  used 
in  the  delisting  decision-making  and 
would  not  pose  a  substantial  hazard  to 
the  environment.  The  EPA  believes  that 
Rhodia  has  successfully  demonstrated 
that  the  filter-cake  sludge  are 
nonhazardous . 

The  EPA  therefore,  proposes  to  grant 
a  conditional  exclusion  to  the  Rhodia 
Corporation,  in  Houston,  Texas,  for  the 
filter-cake  sludge  described  in  its 
petition.  The  EPA's  decision  to 
conditionally  exclude  this  waste  is 
based  on  descriptions  of  the  treatment 
activities  associated  with  the  petitioned 
waste  and  characterization  of  the  filter- 
cake  sludge. 

If  we  finalize  the  proposed  rule,  the 
Agency  will  no  longer  regulate  the 
petitioned  waste  under  parts  262 
through  268  and  the  permitting 
standards  of  part  270. 

IV.  Next  Steps 

A.  With  What  Conditions  Must  the 
Petitioner  Comply? 

The  petitioner,  Rhodia,  must  comply 
with  the  requirements  in  40  CFR  part 
261,  Appendix  IX,  Tables  1  and  2.  The 
text  below  gives  the  rationale  and 
details  of  those  requirements. 

(1)  Delisting  Levels 

This  paragraph  provides  the  levels  of 
constituents  that  Rhodia  must  test  the 
leachate  from  the  filter-cake  sludge, 
below  which  these  wastes  would  be 
considered  nonhazardous. 

The  EPA  selected  the  set  of  inor:^nic 
and  organic  constituents  specified  in 
Paragraph  (1)  because  of  information  in 
the  petition.  We  compiled  the  list  from 
the  composition  of  the  waste, 
descriptions  of  Rhodia's  treatment 
process,  previous  test  data  provided  for 
the  waste,  and  the  respective  health- 
based  levels  used  in  delisting  decision- 
making. 

We  established  the  proposed  delisting 
levels  by  calculating  the  Maximum 
Allowable  Leachate  (MALs) 
concentrations  from  the  Health-based 
levels  (HBL)  for  the  constituents  of 
concern  and  the  EPACML  chemical- 
specific  DAF  of  90.  that  is,  MAL  =  HBL 
X  DAF.  We  also  limited  the  MALs  so  the 
concentrations  would  not  exceed  non 


waste  water  concentrations  in  the  Land 
Disposal  Restriction  treatment  standards 
in  40  CFR  part  268.  These  delisting 
levels  correspond  to  the  allowable  levels 
measured  in  the  TCLP  extract  of  the 
waste. 

(2)  Waste  Holding  and  Handling 

The  pmpose  of  this  paragraph  is  to 
ensure  that  any  filter-ciake  sludge  which 
might  contain  hazardous  levels  of 
inorganic  and  organic  constituents  are 
managed  and  disposed  of  in  accordance 
with  Subtitle  C  of  RCRA.  Holding  the 
filter-cake  sludge  until  characterization 
is  complete  will  protect  against 
improper  handling  of  hazardous 
material.  If  EPA  determines  that  the  data 
collected  under  this  condition  do  not 
support  the  data  provided  for  the 
petition  the  exclusion  will  not  cover  the 
petitioned  waste. 

(3)  Verification  Testing  Requirements 

(A)  Initial  Verification  Testing.  If  the 
EPA  determines  that  the  data  from  the 
initial  verification  period  shows  the 
treatment  process  is  effective,  Rhodia 
may  request  that  EPA  allow  it  to 
conduct  verification  testing  quarterly.  If 
EPA  approves  this  request  in  writing, 
then  lUiodia  may  begin  verification 
testing  quarterly. 

The  EPA  believes  that  an  initial 
period  of  60  days  is  adequate  for  a 
facility  to  collect  sufficient  data  to  verily 
that  the  data  provided  for  the  filter-cake 
sludge  in  the  1998  petition,  is 
representative. 

We  are  requiring  Rhodia  to  conduct  a 
multiple  pH  analysis  because  in  our 
experience  more  leaching  can  occur 
hum  disposed  waste  when  the  pH  of  the 
waste  is  extremely  acidic  or  basic.  The 
multiple  pH  test  is  similar  to  the  TCLP, 
but  the  test  uses  difiierent  pH  extraction 
fluids.  Rhodia  should  design  the 
analytical  test  to  show  that  the 
petitioned  waste  when  disposed  of  in  an 
acidic  and  basic  landfill  environment 
would  not  leach  concentrations  above 
the  levels  of  regulatory  concern.  The 
second  condition  should  reflect  how  the 
petitioned  waste  will  behave  when  it  is 
disposed  in  a  landfill  enviroiunent 
sin^ar  to  the  pH  of  the  waste.  The  EPA 
believes  that  evaluating  the  leachate 
generated  from  using  extraction  fluids 
over  a  range  of  pH's  can  simulate 
general  disposal  conditions  and  provide 
added  assurance  that  the  waste  will 
remain  nonhazardous  when  disposal 
conditions  change.  The  petitioner  must 
perform  these  analyses  to  confirm  that 
the  leachate  concentrations  do  not 
exceed  the  concentrations  in  Paragraph 
1  over  a  wide  pH  range.  While  the 
waste's  pH  does  vary,  the  Agency 
believes  that  under  the  various  pH 
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conditions  the  waste  will  remain  stable, 
and  thus  will  proceed  with  the 
promulgation  of  the  proposed  decision. 

If  we  determine  that  the  data  collected 
imder  this  Paragraph  do  not  support  the 
data  provided  for  the  petition,  the 
exclusion  will  not  cover  the  generated 
wastes.  If  the  data  from  the  initial 
verification  period  demonstrate  that  the 
treatment  process  is  effective,  Rhodia 
may  request  quarterly  testing.  EPA  will 
notify  Rhodia,  in  writing,  if  and  when 
they  may  replace  the  testing  conditions 
in  paragraph  (3)(A){i)  with  the  testing 
conditions  in  (3)(B). 

(B)  Subsequent  Verification  Testing. 
The  EPA  believes  that  the 
concentrations  of  the  constituents  of 
concern  in  the  filter-cake  sludge  may 
vary  over  time.  As  a  result,  to  ensure 
that  Rhodia's  treatment  process  can 
effectively  handle  any  variation  in 
constituent  concentrations  in  the  waste, 
we  are  proposing  a  subsequent 
verification  testing  condition. 

The  proposed  subsequent  testing 
woiUd  verify  that  Rhodia  operates  the 
AWT  as  it  did  during  the  initial 
verification  testing.  It  would  also  verify 
that  the  filter-cake  sludge  does  not 
exhibit  imacceptable  levels  of  toxic 
constituents.  Tlie  EPA  is  proposing  to 
require  Rhodia  to  analyze  representative 
samples  of  the  filter-cake  sludge 
quarterly  dimng  the  first  year  of  waste 
generation.  Rhodia  would  begin  annual 
sampling  on  the  anniversary  date  of  the 
final  exclusion.  They  must  also  use  the 
multiple  pH  extraction  procedure  for 
samples  collected  during  the  annual 
sampling. 

(4)  Changes  in  Operating  Conditions 

Paragraph  (4)  would  allow  Rhodia  the 
flexibility  of  modifying  its  processes  (for 
example,  changes  in  equipment  or 
change  in  operating  conditions)  to 
improve  its  treatment  process.  However, 
Rhodia  must  prove  the  effectiveness  of 
the  modified  process  and  request 
approval  from  the  EPA.  Rhodia  must 
manage  wastes  generated  during  the 
new  process  demonstration  as 
hazardous  waste  until  they  have 
obtained  written  approval  and 
Paragraph  (3)  is  satisfied. 

(5)  Data  Submittals 

To  provide  appropriate 
documentation  that  Rhodia's  facility  is 
properly  treating  the  waste,  Rhodia 
must  compile,  simimarize,  and  keep 
delisting  records  on-site  for  a  TniniTnnm 
of  five  years.  They  should  keep  all 
analytical  data  obtained  through 
Paragraph  (3)  including  quality  control 
information  for  five  years.  Paragraph  (5) 
requires  that  Rhodia  furnish  these  data 
upon  request  for  inspection  by  any 


employee  or  representative  of  EPA  or 
the  State  of  Texas. 

If  the  proposed  exclusion  is  made 
final,  it  will  apply  only  to  1,200  cubic 
yards  of  filter-cake  sludge,  generated 
annually  at  the  Rhodia  facility  after 
successful  verification  testing. 

We  would  require  Rhodia  to  file  a 
new  delisting  petition  under  any  of  the 
following  circumstances: 

(a)  If  they  significantly  alter  the 
thermal  desorption  treatment  system 
except  as  described  in  Paragraph  (4). 

(b)  If  they  use  any  new  manu&ctiuing 
or  production  process(es),  or 
significantly  change  from  the  current 
process(es)  described  in  their  petition; 
or 

(c)  If  they  make  any  changes  that 
could  affect  the  composition  or  type  of 
waste  generated. 

Rhodia  must  manage  waste  volumes 
greater  than  1,200  cubic  yards  of  filter- 
cake  sludge  as  hazardous  until  we  grant 
a  new  exclusion. 

When  this  exclusion  becomes  final, 
Rhodia's  management  of  the  wastes 
covered  by  this  petition  would  be 
relieved  from  Subtitle  C  jurisdiction. 
Rhodia  must  either  treat,  store,  or 
dispose  of  the  waste  in  an  on-site 
facility  that  has  a  State  permit,  license, 
or  is  registered  to  manage  municipal  or 
industrial  solid  waste.  If  not,  Rhodia 
must  ensure  that  it  delivers  the  waste  to 
an  off-site  storage,  treatment,  or  disposal 
focility  that  has  a  State  permit,  license, 
or  is  registered  to  manage  municipal  or 
industrial  solid  waste. 

(6)  Reopener  Language 

The  purpose  of  Paragraph  6  is  to 
require  Rhodia  to  disclose  new  or 
different  information  related  to  a 
condition  at  the  facility  or  disposal  of 
the  waste  if  it  is  pertinent  to  the 
delisting.  Rhodia  must  also  use  this 
procedure,  if  the  waste  sample  in  the 
annual  testing  fails  to  meet  the  levels 
found  in  Paragraph  1.  This  provision 
will  allow  EPA  to  reevaluate  the 
exclusion  if  a  source  provides  new  or 
additional  information  to  the  Agency. 
The  EPA  will  evaluate  the  information 
on  which  we  based  the  decision  to  see 
if  it  is  still  correct,  or  if  circumstances 
have  changed  so  that  the  information  is 
no  longer  correct  or  would  cause  EPA  to 
deny  the  petition  if  presented.  This 
provision  expressly  requires  Rhodia  to 
report  differing  site  conditions  or 
assumptions  used  in  the  petition  in 
addition  to  failure  to  meet  the  annual 
testing  conditions  within  10  days  of 
discovery.  If  EPA  discovers  such 
information  itself  or  fitjm  a  third  party, 
it  can  act  on  it  as  appropriate.  The 
language  being  proposed  is  similar  to 
those  provisions  foimd  in  RCRA 


regulations  governing  no-migration 
petitions  at  §  268.6. 

The  EPA  believes  that  we  have  the 
authority  under  RCRA  and  the 
Administrative  Procedures  Act,  5  U.S.C. 
§  551  (1978)  et  seq.,  to  reopen  a  delisting 
decision.  We  may  reopen  a  delisting 
decision  when  we  receive  new 
information  that  calls  into  question  the 
assumptions  underlying  the  delisting. 

The  Agency  believes  a  clear  statement 
of  its  authority  in  delistings  is  merited 
in  light  of  Agency  experience.  See 
Reynolds  Metals  Company  at  62  FR 
37694  and  62  FR  63458  where  the 
delisted  waste  leached  at  greater 
concentrations  in  the  environment  than 
the  concentrations  predicted  when 
conducting  the  TCLP,  thus  leading  the 
Agency  to  repeal  the  delisting.  If  an 
immediate  threat  to  hiunan  health  and 
the  environment  presents  itself,  EPA 
will  continue  to  address  these  situations 
case  by  case.  Where  necessary,  EPA  will 
make  a  good  cause  finding  to  justify 
emergency  rulemaking.  See  APA  553 
(b). 

(7)  Notification  Requirements 

In  order  to  adequately  track  wastes 
that  have  been  delisted,  EPA  is 
requiring  that  Rhodia  provide  a  one- 
time notification  to  any  State  regulatory 
agency  through  which  or  to  which  the 
delisted  waste  is  being  carried.  Rhodia 
must  provide  this  notification  within  60 
days  of  commencing  this  activity. 

B.  What  Happens  if  Rhodia  Violates  the 
Terms  and  Conditions? 

U  Rhodia  violates  the  terms  and 
conditions  established  in  the  exclusion, 
the  Agency  will  start  procedures  to 
withdraw  the  exclusion.  Where  there  is 
an  immediate  threat  to  human  health 
and  the  environment,  the  Agency  will 
continue  to  evaluate  these  events  on  a 
case-by-case  basis.  The  Agency  expects 
Rhodia  to  conduct  the  appropriate  waste 
analysis  and  comply  with  the  criteria 
explained  above  in  Paragraphs  3.4.5  and 
6  of  the  exclusion. 

V.  Public  Comments 

A.  How  can  I  as  an  Interested  Party 
Submit  Comments? 

The  EPA  is  requesting  public 
comments  on  this  proposed  decision. 
Please  send  three  copies  of  your 
comments.  Send  two  copies  to  William 
Gallagher,  Delisting  Section, 
Multimedia  Planning  and  Permitting 
Division  (6PD-0),  Environmental 
Protection  Agency  (EPA),  1445  Ross 
Avenue,  Dallas,  Texas  75202.  Send  a 
third  copy  to  the  Texas  Natural 
Resource  Conservation  Commission, 
12100  Park  35  Circle,  Austin,  Texas 
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78753.  Identify  your  comments  at  the 
top  with  this  regulatory  docket  number: 
"F-9*-TXDEL-RH0DIA. " 

You  shoxtld  submit  requests  for  a 
hearing  to  Robert  Hannesschlager, 
Acting  Director,  Multimedia  Planning 
and  Permitting  Division  (6PD), 
Environment^  Protection  Agency,  1445 
Ross  Avenue,  Dallas,  Texas  75202. 

B.  How  May  I  Review  the  Docket  or 
Obtain  Copies  of  the  Proposed 
Exclusion? 

You  may  review  the  RCRA  regulatory 
docket  for  this  proposed  rule  at  the 
Environmental  Protection  Agency 
Region  6, 1445  Ross  Avenue,  Dallas, 
Texas  75202.  It  is  available  for  viewing 
in  the  EPA  Freedom  of  Information  Act 
Review  Room  from  9:00  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
Federal  holidays.  Call  (214)  665-6444 
for  appointments.  The  public  may  copy 
material  from  any  regulatory  docket  at 
no  cost  for  the  first  100  pages,  and  at 
fifteen  cents  per  page  for  additional 
copies. 

VI.  Regulatory  Impact 

Under  Executive  Order  12866,  EPA 
must  conduct  an  "assessment  of  the 
potential  costs  and  benefits"  for  all 
"significant"  regulatory  actions. 

The  proposal  to  grant  an  exclusion  is 
not  significant,  since  its  effect,  if 
promulgated,  would  be  to  reduce  the 
overall  costs  and  economic  impact  of 
EPA's  hazardous  waste  management 
regulations.  This  reduction  would  be 
adbieved  by  excluding  waste  generated 
at  a  specific  facility  fi^m  EPA's  lists  of 
hazardous  wastes,  thus  enabling  a 
facility  to  manage  its  waste  as 
nonhazardous. 

Because  there  is  no  additional  impact 
from  today's  proposed  rule,  this 
proposal  would  not  be  a  significant 
regulation,  and  no  cost/benefit 
assessment  is  required.  The  Office  of 
Management  and  Budget  (OMB)  has  also 
exempted  this  rule  from  the  requirement 
for  OMB  review  under  section  (6)  of 
Executive  Order  12866. 

Vn.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601-612,  whenever  an  agency 
is  required  to  publish  a  general  notice 
of  rulemaking  for  any  proposed  or  final 
rule,  it  must  prepare  and  make  available 
for  public  comment  a  regulatory 
flexibility  analysis  which  describes  the 
impact  of  the  rule  on  small  entities  (.that 
is,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  No  regidatory  flexibility 
analysis  is  required,  however,  if  the 
Administrator  or  delegated 


representative  certifies  that  the  rule  will 
not  have  any  impact  on  a  small  entities. 

This  rule,  if  promulgated,  will  not 
have  an  adverse  economic  impact  on 
small  entities  since  its  effect  would  be 
to  reduce  the  overall  costs  of  EPA's 
hazardous  waste  regulations  and  would 
be  limited  to  one  facility.  Accordingly, 
I  hereby  certify  that  this  proposed 
regidation,  if  promulgated,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Vm.  Paperwork  Reduction  Act 

Information  collection  and  record- 
keeping requirements  associated  with 
this  proposed  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  imder  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980 
(Public  Uw  96-511.  44  U.S.C.  3501  et 
seq.)  and  have  been  assigned  OMB 
Control  Niunber  2050-0053. 

K.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA), 
Public  Law  104-4,  which  was  signed 
into  law  on  March  22, 1995.  EPA 
generally  must  prepare  a  written 
statement  for  rules  with  Federal 
mandates  that  may  result  in  estimated 
costs  to  State,  local,  and  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year. 

When  such  a  statement  is  required  for 
EPA  rules,  under  section  205  of  the 
UMRA  EPA  must  identify  and  consider 
alternatives,  including  the  least  costly, 
most  cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  EPA  must  select  that 
alternative,  imless  the  Administrator 
explains  in  the  final  rule  why  it  was  not 
selected  or  it  is  inconsistent  with  law. 

Before  EPA  establishes  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  it  must 
develop  imder  section  203  of  the  UMRA 
a  small  government  agency  plan.  The 
plan  must  provide  for  notifying 
potentially  affected  small  governments, 
giving  them  meaningful  and  timely 
input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
them  on  compliance  with  the  regulatory 
requirements. 

The  UMRA  generally  defines  a 
Federal  mandate  for  regulatory  purposes 
as  one  that  imposes  an  enforceable  duty 
upon  State,  local,  or  tribal  governments 
or  the  private  sector. 


The  EPA  finds  that  today's  delisting 
decision  is  deregulatory  in  nature  and 
does  not  impose  any  enforceable  duty 
on  any  State,  local,  or  tribal 
governments  or  the  private  sector.  In 
addition,  the  proposed  delisting 
decision  does  not  establish  any 
regulatory  requirements  for  small 
governments  and  so  does  not  require  a 
small  government  agency  plan  under 
UMRA  section  203. 

X.  Executive  Order  12875 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  state,  local,  or  tribal 
government,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  state,  local, 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  written 
commimications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  state,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  imfunded  mandates." 
Today's  rule  does  not  create  a  mandate 
on  state,  local  or  tribal  governments. 
The  rale  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

XI.  Executive  Order  13045 

The  Executive  Order  13045  is  entitled 
"Protection  of  Children  bom 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR 19885.  April  23, 1997). 
This  order  applies  to  any  rule  that  EPA 
determines  (1)  is  economically 
significant  as  defined  under  Executive 
Order  12866,  and  (2)  the  environmental 
health  or  safety  risk  addressed  by  the 
rule  has  a  disproportionate  effect  on 
children.  If  the  regulatory  action  meets 
both  criteria,  the  Agency  must  evaluate 
the  environmental  health  or  safety 
effects  of  the  planned  rule  on  children, 
and  explain  why  the  plaimed  regulation 
is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency. 
This  proposed  rule  is  not  subject  to 
Executive  Order  13045  because  this  is 
not  an  economically  significant 
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regulatory  action  as  defined  by 
Executive  Order  12866. 

Xn.  Executive  Order  13084 

Because  this  action  does  not  involve 
any  requirements  that  affect  Indian 
Tribes,  the  requirements  of  section  3(b) 
of  Executive  Order  13084  do  not  apply. 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniquely  afiects  that 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments. 

If  the  mandate  is  imfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget,  in  a  separately  identified 
section  of  the  preamble  to  the  rule,  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  governments,  a  summary 
of  the  nature  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation. 

In  addition.  Executive  Order  13084 
requires  EPA  to  develop  an  effective 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 


governments  "to  meaningful  and  timely 
input"  in  the  development  of  regulatory 
policies  on  matters  that  significantly  or 
uniquely  affect  their  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

Xm.  National  Technology  Transiier  and 
Advancement  Act 

Under  Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act,  the  Agency  is  directed  to  use 
voluntary  consensus  standards  in  its 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices,  etc.)  developed  or 
adopted  by  voluntary  consensus 
standard  bodies.  Where  available  and 
potentially  applicable  voluntary 
consensus  standards  are  not  used  by 
EPA,  the  Act  requires  that  Agency  to 
provide  Congress,  through  the  OMB,  an 
explanation  of  the  reasons  for  not  using 
such  standards. 

This  rule  does  not  establish  any  new 
technical  standards  and  thus,  the 


Agency  has  no  need  to  consider  the  use 
of  voluntary  consensus  standards  in 
developing  this  final  rule. 

List  of  Subjects  ia  40  CFR  Part  261 

Environmental  protection.  Hazardous 
waste,  Recycling,  Reporting  and 
recordkeeping  requirements. 

Authority:  Sec.  3001(0  RCRA,  42  U.S.C. 
6921(0 

Dated:  September  29,  1999. 

Robert  Hannesschlager, 

Acting  Director.  Multimedia  Planning  and 
Permitting  Division.  Region  6 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  261  is  proposed 
to  be  amended  as  follows: 

PART  261— IDENTIRCATION  AND 
USTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a),  6921. 
6922,  and  6938. 

2.  In  Tables  1,  2,  and  3  of  Appendix 
DC  of  part  261  it  is  proposed  to  add  the 
following  waste  stream  in  alphabetical 
order  by  facility  to  read  as  follows: 

Appendix  IX  to  Part  261— Wastes 
Excluded  Under  §§  260.20  and  260.22 


Table  1.— Waste  Excluded  From  Non-Specific  Sources 


Facility  and  address 


Waste  description 


Rhodia,  Houston,  Texas 


Filter-cake  Sludge,  (at  a  maximum  generation  of  1 .200  cubic  yards  per  calendar  year)  gen- 
erated by  Rhodia  using  the  SARU  and  AWT  treatment  process  to  treat  the  filter-cake  sludge 
(EPA  Hazardous  Waste  Nos.  D001-O43,  F001-F012,  F019,  F024,  F025,  F032,  F034, 
F037-F039)  generated  at  Rhodia. 

Rhodia  must  implement  a  testing  program,  that  meets  the  following  conditions  for  the  exdusron 
to  be  valid: 

{^)  Delisting  Levels: 

All  concentrations  for  the  following  constituents  must  not  exceed  the  following  levels  (mg/l). 
For  the  filter-cake  constituents  must  be  measured  in  the  waste  leachate  by  the  method 
specified  in  40  CFR  Part  261.24. 

(A)  Filter-cake  Sludge 

(i)  Inorgank:  Constituents:  Antimony— 1.15;  Arsenic— 1 .40;  Barium— 21 .00;  Beryllium— 1 .22; 
Cadmium— 0.11;  Cobalt— 189.00;  Copper— 90.00;  Chromium— 0.60:  Lead— 0.75;  Mercury— 
0.025;  Nickel— 9.00;  Selenium— 4.50;  Silver— 0.14;  Thallium— 0.20;  Vanadium— 1 .60;  Zinc— 
4.30 

(ii)  Organic  Constituents:  Chlorot)enzene-Non  Detect;  Carbon  Tetrachloride-Non  Detect;  Ace- 
tone—360;  Chlorofomn— 0.9 

(2)  Waste  Holding  and  Handling: 

Rhodia  must  store  in  accordance  with  its  RCRA  permit,  or  continue  to  dispose  of  as  haz- 
ardous waste  all  Filter-cake  Sludge  until  the  verification  testing  described  in  Conditkm 
(3)(A),  as  appropriate,  is  completed  and  valid  analyses  demonstrate  that  conditk>n  (3)  is  sat- 
isfied. If  the  levels  of  constituents  measured  in  the  samples  of  the  Filter-cake  Sludge  do  not 
exceed  the  levels  set  forth  in  Condition  (1),  then  the  waste  is  nonhazardous  and  may  be 
managed  and  disposed  of  in  accordance  with  all  applicable  solid  waste  regulatkins. 

(3)  Verification  Testing  Requirements: 

Rhodia  must  perform  sample  collection  and  analyses,  including  quality  control  procedures,  ac- 
cording to  SW-846  methodologies.  If  EPA  judges  the  process  to  be  effective  under  the  op- 
erating conditions  use&  during  the  initial  verification  testing,  Rhodia  may  replace  the  testing 
required  in  Condition  (3^(A)  with  the  testing  required  in  Condition  (3)(B).  Rhodia  must  con- 
tinue to  test  as  specified  in  Condition  (3)(A)  until  and  unless  notified  by  EPA  in  writing  that 
testing  in  Condition  (3)(A)  may  be  replaced  by  Condition  (3)(B). 
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Table  1— Waste  Excluded  From  Non-Specific  Sources— Continued 


Facility  and  address 


Waste  description 


(A)  Initial  Verification  Testing: 

(i)  At  quarterly  intervals  for  one  year  after  the  final  exclusion  is  granted,  Rfrodia  must  collect 
and  analyze  composites  of  the  filter-cake  sludge.  TCLP  must  be  run  on  all  waste  and  con- 
stituents for  which  total  concentrations  have  been  identified  including  constituents  listed  in 
Paragraph  1.  Rhodia  must  conduct  a  multiple  pH  leaching  procedure  on  samples  collected 
during  the  quarterly  inten/als.  Rhodia  must  perform  the  TCLP  procedure  using  distilled  water 
and  three  different  pH  extraction  fluids  to  simulate  disposal  under  three  conditions.  Simulate 
an  acidic  landfill  environment,  basic  landfill  environment  and  a  landfill  environment  similar  to 
the  pH  of  the  waste.  Rhodia  must  report  the  operational  and  analytical  test  data,  including 
quality  control  information,  obtained  during  this  initial  period  no  later  than  90  days  after  the 
generation  of  the  waste. 

(B)  Subsequent  Verification  Testing: 

Following  termination  of  the  quarterty  testing,  Rhodia  must  continue  to  test  a  representative 
composite  sample  for  all  constituents  listed  in  Condition  (1)  on  an  annual  basis  (no  later 
tfian  twelve  months  after  the  final  exclusion). 

(4)  Cttanges  in  Operating  Conditions: 

If  Rhodia  significantly  changes  the  process  which  generate(s)  the  waste(s)  and  which  may  or 
could  affect  the  composition  or  type  waste(s)  generated  as  established  under  Condition  (1) 
(by  illustration,  but  not  limitation,  change  in  equipment  or  operating  conditions  of  the  treat- 
ment process),  or  its  NPDES  pemnit  is  changed,  revoked  or  not  reissued,  Rhodia  must  no- 
tify the  EPA  in  writing  and  may  no  longer  handle  the  waste  generated  from  the  new  process 
or  no  longer  discharge  as  nonhazardous  until  the  waste  meet  the  delisting  levels  set  in  Con- 
ditkxi  (1)  and  it  has  received  written  approval  to  do  so  from  EPA. 

(5)  Data  Submittals: 

Rhodia  must  submit  the  informatton  described  below.  If  Rhodia  fails  to  submit  the  required 
data  within  the  specified  time  or  maintain  the  required  records  on-site  for  the  specified  time, 
EPA,  at  its  discretran,  will  consider  this  sufficient  basis  to  reopen  the  exclusion  as  described 
in  Paragraph  6.  Rhodia  must: 

(A)  Submit  the  data  obtained  through  Paragraph  3  to  Mr.  William  Gallagher,  Chief,  Region  6 
Delisting  Program,  EPA,  1445  Ross  Avenue,  Dallas,  Texas  75202-2733.  Mail  Code,  (6PD- 
O)  within  the  time  specified. 

(B)  Compile  records  of  operating  conditions  and  analytteal  data  from  Paragraph  (3),  summa- 
rized, and  maintained  on-site  for  a  minimum  of  five  years. 

(C)  Fumish  these  records  and  data  when  EPA  or  the  State  of  Texas  request  them  for  inspec- 
tion. 

(D)  Send  along  with  all  data  a  signed  copy  of  the  following  certification  statement,  to  attest  to 
tfie  truth  and  accuracy  of  the  data  submitted: 

Under  civil  and  criminal  penalty  of  law  for  the  making  or  submission  of  false  or  fraudulent 
statements  or  representations  (pursuant  to  the  applicable  provisions  of  the  Federal  Code, 
whk:h  include,  but  may  not  be  limited  to,  18  U.S.C.  §1001  and  42  U.S.C.  §6928),  I  certify 
that  the  information  contained  in  or  accompanying  this  document  is  tme,  accurate  and  com- 
plete. . 

As  to  the  (those)  ktentified  section(s)  of  this  document  for  whtah  I  cannot  personally  venfy  its 
(their)  tmth  and  accuracy,  I  certify  as  the  company  official  having  supennsory  responsibility 
for  the  persons  who,  acting  under  my  direct  instructions,  made  the  verifkation  that  this  infotr 
mation  is  true,  accurate  and  complete. 

If  any  of  this  information  is  determined  by  EPA  in  its  sole  discretion  to  be  false,  inaccurate  or 
incomplete,  and  upon  conveyance  of  this  fact  to  the  company,  I  recognize  and  agree  ttTat 
this  exclusion  of  waste  will  be  voW  as  if  it  never  had  effect  or  to  the  extent  directed  by  EPA 
and  that  the  company  will  be  liable  for  any  actions  taken  in  contravention  of  the  company's 
RCRA  and  CERCLA  oWigatkxis  premised  upon  the  company's  reliance  on  the  voW  exdu- 
sk)n. 

(6)  Reopener  Language: 

(A)  If  anytime  after  disposal  of  the  delisted  waste,  Rhodia  possesses  or  is  othenmse  made 
aware  of  any  environmental  data  (including  but  not  limited  to  leachate  data  or  groundwater 
monitoring  data)  or  any  other  data  relevant  to  the  delisted  waste  indteating  that  any  con- 
stituent klentified  for  the  delisting  verification  testing  is  at  level  higher  than  the  delisting  level 
allowed  by  the  Regtonal  Administrator  or  his  delegate  in  granting  the  petitton,  then  the  facil- 
ity must  report  the  data,  in  writing,  to  the  Regional  AdmiBistrator  or  his  delegate  within  10 
days  of  first  possessing  or  being  made  aware  of  that  data. 

(B)  If  the  annual  testing  of  the  waste  does  not  meet  the  delisting  requirements  in  Paragraph  1, 
Rhodia  must  report  the  data,  in  writing,  to  the  Regional  Administrator  or  his  delegate  within 
10  days  of  first  possessing  or  being  made  aware  of  that  data. 

(C)  If  Rhodia  fails  to  submit  the  information  described  in  paragraphs  (5),  (6)(A)  or  (6)(B)  or  if 
any  other  information  is  received  from  any  source,  the  Regional  Administrator  or  his  dele- 
gate will  make  a  preliminary  determination  as  to  whether  the  reported  information  requires 
Agency  action  to  protect  human  health  or  the  environment.  Further  actton  may  include  sus- 
pending, or  revoking  the  exclusion,  or  other  appropriate  response  necessary  to  protect 
human  health  and  the  environment. 
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Facility  and  address 


Waste  description 


(D)  If  ttie  Regional  Administrator  or  his  delegate  determines  that  the  reported  information  does 
require  Agency  action,  the  Regional  Administrator  or  his  delegate  will  notify  the  facility  in 
writing  of  the  actions  the  Regional  Administrator  or  his  delegate  t)elieves  are  necessary  to 
protect  human  health  and  the  environment.  The  notice  shall  include  a  statement  of  the  pro- 
posed action  and  a  statement  providing  the  facility  with  an  opportunity  to  present  information 
as  to  why  the  proposed  Agency  action  Is  not  necessary.  The  facility  shall  have  10  days  from 
the  date  of  the  Regional  Administrator  or  his  delegate's  notice  to  present  such  information. 

(E)  Following  the  receipt  of  Information  from  the  facility  descrit)ed  In  paragraph  (6)(D)  or  (if  no 
information  is  presented  under  paragraph  (6)(D))  the  Initial  receipt  of  information  descrit)ed 
in  paragraphs  (5),  (6)(A)  or  (6)(B),  the  Regional  Administrator  or  his  delegate  will  Issue  a 
final  written  determination  describing  the  Agency  actions  that  are  necessary  to  protect 
human  health  or  the  environment.  Any  required  action  described  in  the  Regional  Adminis- 
trator or  his  delegate's  determination  shall  become  effective  immediately,  unless  the  Re- 
gional Administrator  or  his  delegate  provides  otherwise. 

(7)  Notification  Requirements: 

Rhodia  must  do  following  before  transporting  the  delisted  waste;  Failure  to  provide  this  notifi- 
cation will  result  in  a  violation  of  the  delisting  petition  and  a  possible  revocation  of  the  deci- 
sion. 

(A)  Provide  a  one-time  written  notification  to  any  State  Regulatory  Agency  to  which  or  through 
which  they  will  transport  the  delisted  waste  described  above  for  disposal,  60  days  before 
beginning  such  activities. 

(B)  Update  the  one-time  written  notification  if  they  ship  the  delisted  waste  into  a  different  dis- 
posal facility. 


Table  2.— Wastes  Excluded  Froiwi  Specific  Sources 


Facility  and  address 


Waste  description 


Rhodia,  Houston.Texas 


Filter-cake  Sludge,  (at  a  maximum  generation  of  1 .200  cubic  yards  per  calendar  year)  gen- 
erated by  Rhodia  using  the  SARU  and  AWT  treatment  process  to  treat  the  filter-cake  sludge 
(EPA  Hazardous  Waste  Nos.  K002-004,  K006-K011.  K013-K052,  K060-K062.  K064- 
K066,  K069,  K071.  K073,  K083-K088.  K090-K091,  K093-K118.  K123-K126.  K131-K133. 
K136,  K141-K145,  K147-K151,  K156-K161)  generated  at  Rhodia.  Rhodia  must  implement 
the  testing  program  described  In  Table  1 .  Waste  Excluded  From  Non-Specifk:  Sources  for 
the  petition  to  be  valid. 


Table  3.— Wastes  Excluded  From  Commercial  Chemical  Products,  Off  Specification  Species,  Cor^TAiNER 

Residues,  and  Soil  Residues  Thereof 


Facility  and  address 


Waste  description 


Rhodia,  Houston.Texas 


Filter-cake  Sludge,  (at  a  maximum  generation  of  1 ,200  cubic  yards  per  calendar  year)  gen- 
erated by  Rhodia  using  the  SARU  and  AWT  treatment  process  to  treat  the  filter-cake  sludge 
(EPA  Hazardous  Waste  Nos.  P001-P024,  P02&-P031,  P033-P034,  P036-P051,  P054, 


P05fr-P060.  P062-P078,  P081-P082,  P084-P085, 

P127-P128,  P185,  P188-P192,  P194,  P196-P199, 

U041-U053,  U055-U064,  U066-U099,  U101-LI103, 

U196-U197.  U200-U211,  U213-U223,  U225-U228, 

U271,  U277-U280,  U328,  U353,  U359,  U364-U367 

U400-U404.  U407,  U409-U411)  generated  at  Rhodia.  Rhodia  must  Implement  the  testing 

program  described  in  Table  1 .  Waste  Excluded  From  Non-Specific  Sources  for  the  petition 

to  be  valid. 


P087-P089,  P092-P116,  P118-P123, 
P201-P205,  U001-U012.  U014-U039, 
U105-U138,  U140-U174,  U176-U194, 
U234-U240,  U243-U244.  U246-U249, 
U372-U373.  U375-U379,  U381-U396, 
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IFR  Doc.  99-26663  Filed  10-14-99;  8:45  am) 

BtLUNG  CODE  6SeO-60-P 


DEPARTMErn-  OF  TRANSPORTATION 

Offlee  of  ttie  Secretary 

49CFRPart71 

[OST  Doclwt  No.  OST-99-5843  ] 

RIN  2105-AC80 

Relocation  of  Standard  Time  Zone 
Boundary  In  the  State  of  Kentucky 

AGENCY:  Office  of  the  Secretary.  DOT. 
action:  Notice  of  proposed  rulemaking. 

summary:  In  response  to  a  petition  by 
the  Wayne  County.  Kentucky,  Fiscal 
Court,  the  Department  of  Transportation 
(DOT)  proposed  to  move  Wayne  Coimty. 
Kentucky,  from  the  Central  Time  Zone 
to  the  Eastern  Time  Zone.  Originally, 
DOT  had  planned  to  issue  a  decision  at 
the  beginning  of  October  1999,  so  that 
if  a  change  were  adopted  it  would  be 
effective  on  October  31,  1999,  which  is 
the  ending  date  for  daylight  saving  time. 
Because  this  is  a  very  close  and 
controversial  proceeding  raising  novel 
legal  issues,  we  will  not  meet  our 
planned  timetable.  We  will  issue  a 
decision  as  soon  as  possible.  The 
purpose  of  this  notice  is  to  inform  the 
community  that  now  the  earliest  date 
that  the  proposed  change  might  take 
effect  is  October  29,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  Petrie,  Office  of  the  Assistant 
General  Counsel  for  Regulation  and 
Enforcement,  U.S.  Department  of 
Transportation,  Room  10424,  400 
Seventh  Street,  SW.,  Washington.  DC 
20590,  (202)  366-9315. 

Issued  in  Washington,  DC  on  October  8, 
1999. 

Rosalind  Knapp, 
Acting  General  Counsel. 
[FR  Doc.  99-26945  Filed  10-14-99;  8:45  am) 

BHJJNG  COOE  4«10-62-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  101S-AE30 

Endangered  and  Threatened  Wildlife 
and  Plants;  Public  HeaHng  and 
Reopening  of  Comment  Period  on 
Proposed  Critical  Habitat  for  the 
Tidewater  Goby 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 


ACTION:  Proposed  rule;  notice  of  public 
hearing  and  reopening  of  comment 
period.  

SUMMARY:  We,  the  Fish  and  Wildlife 
Service,  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act), 
provide  notice  of  a  public  hearing  and 
reopening  of  the  comment  period  on  the 
proposed  rule  to  designate  critical 
habitat  for  the  tidewater  goby 
Eucyclogobius  newbenyi,  an 
endangered  species.  The  comment 
period  is  reopened  to  accommodate 
public  hearing  requests  received  from 
the  Agua  Hedionda  Lagoon  Foimdation, 
the  Bristol  Cove  Boat  and  Ski  Club,  the 
Bristol  Cove  Property  Owners 
Association,  Carlsbad  Aquafarm 
Incorporated,  Cabrillo  Power  I  LLC,  and 
the  Hubbs  Sea  World  Institute.  Thus,  we 
have  scheduled  a  public  hearing  to  be 
held  in  Carlsbad,  California  (see  DATES 
and  ADDRESSES).  The  reopening  of  the 
comment  period  will  also  allow  further 
opportunity  for  all  interested  parties  to 
submit  comments  on  the  proposal 
which  is  available  (see  ADDRESSES).  We 
are  seeking  comments  or  suggestions 
from  the  public,  other  concerned 
governmental  agencies,  the  scientific 
coramimity,  industry,  or  any  other 
interested  parties  concerning  the 
proposed  designation. 
DATES:  The  public  hearing  will  be  held 
on  Thursday,  November  4,  from  1:00 
p.m.  to  3:00  p.m.,  and  from  6:00  p.m.  to 
8:00  p.m.  in  Carlsbad,  California.  The 
comment  period  closes  November  30, 
1999. 

ADDRESSES:  The  public  hearing  will  be 
held  at  La  Costa  Resort,  Conference 
Center  Theater,  La  Costa  Del  Mar  Road, 
Carlsbad,  California.  Comments  and 
materials  concerning  this  proposal 
should  be  sent  to  the  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service,  Carlsbad 
Fish  and  Wildlife  Office.  2730  Loker 
Avenue  West,  Carlsbad,  California, 
92008.  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hovtfs  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Glen 
Knowles,  Carlsbad  Fish  and  Wildlife 
Office  (see  ADDRESSES  section)  at  (760) 
491-9440. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  3,  1999,  the  service 
published  a  rule  proposing  critical 
habitat  for  the  tidewater  goby 
Eucyclogobius  newbenyi  in  the  Federal 
Re^er  (64  FR  42250),  a  species  now 
classified  as  endangered  throughout  its 
entire  range.  The  original  comment 


period  closed  on  October  4, 1999. 
Section  4(b)(5)(E)  of  the  Act  (16  U.S.C. 
1531  et  seq.)  requires  that  a  public 
hearing  be  held  if  it  is  requested  within 
45  days  of  the  publication  of  the 
proposed  rule.  In  response  to  a  request 
for  a  public  hearing  from  the  Agua 
Hedionda  Lagoon  Foundation,  Bristol 
Cove  Boat  and  Ski  Club,  the  Bristol 
Cove  Property  Owner's  Association, 
Carlsbad  Aquafarm  Incorporated, 
Cabrillo  Power  I  LLC,  and  the  Hubbs 
Sea  World  Institute  a  public  hearing 
will  be  held  in  Carlsbad,  California  on 
November  4, 1999,  at  the  La  Costa 
Resort,  Conference  Center  Theater  (see 
ADDRESSES).  Parties  wishing  to  make 
statements  for  the  record  should  bring  a 
copy  of  their  statements  to  the  hearing. 
Oral  statements  may  be  limited  in 
length,  if  the  nvunber  of  parties  present 
at  the  hearing  necessitates  such  a 
limitation.  There  are  no  limits  to  the 
length  of  written  conunents  or  materials 
presented  at  the  hearing  or  mailed  to  us. 
Written  comments  carry  the  same 
weight  as  oral  comments.  The  comment 
period  now  closes  on  November  30, 
19199.  Written  comments  should  be 
submitted  to  us  at  the  hearing,  or  mailed 
to  the  Carlsbad  Fish  and  Wildlife  Office 
(see  ADDRESSES  section). 

The  tidewater  goby  is  a  small,  grayish 
brown  fish  approximately  2  inches  long 
which  lives  for  about  one  year.  It  occurs 
in  lagoons,  tidal  bays,  and  brackish 
tributaries  along  the  California 
coastline.  This  fish  is  threatened  by 
habitat  loss  and  degradation,  predation 
by  non-native  species,  and  extreme 
weather  and  streamflow  conditions. 
Comments  from  the  public  regarding  the 
accuracy  of  this  proposed  rule  are 
sought,  especially  regarding: 

(IjThe  reasons  why  any  nabitat 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  by  section 
4  of  the  Act.  including  whether  the 
benefits  of  designation  will  outweigh 
any  threats  to  the  species  due  to 
designation; 

(2)  Specific  information  on  the 
amount  and  distribution  of  tidewater 
goby  habitat,  and  what  habitat  is 
essential  to  the  conservation  of  the 
species  and  why; 

(3)  Land  use  practices  and  current  or 
planned  activities  in  the  subject  areas 
and  their  possible  impacts  on  proposed 
critical  habitat; 

(4)  Any  foreseeable  economic  or  other 
impacts  resulting  from  the  proposed 
designation  of  critical  habitat,  in 
particular,  any  impacts  on  small  entities 
or  families;  and 

(5)  Economic  and  other  values 
associated  with  designating  critical 
habitat  for  the  tidewater  goby,  such  as 
those  derived  from  non-consumptive 
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uses  (e.g.,  camping,  hiking,  bird- 
watching,  enhanced  watershed 
protection,  improved  air  quality, 
increased  soil  retention,  "existence 
values,"  and  reductions  in 
administrative  costs). 

Author:  The  primary  author  of  this 
notice  is  Glen  Knowles  (see  AOOftESSES 
section). 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.]. 

Dated:  October  10. 1999. 

Elizabeth  H.  Stevens, 

Acting  Manager,  California/Nevada 
Operations  Office. 

[FR  Doc.  99-26787  Filed  10-14-99;  8:45  am) 
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ADVISORY  COMMISSION  ON 
ELECTRONIC  COMMERCE 

Invitation  for  PropoMis  Related  to 
Electronic  Commerce  Taxee  and 
Notice  of  Meeting 

The  purpose  of  this  announcement  is 
to  invite  interested  parties  to  submit 
proposals  to  the  Commission  related  to 
state  and  local  taxation  of  Internet 
transactions  and  electronic  commerce. 
Details  pertaining  to  the  next  meeting  of 
the  Commission  are  also  included. 

The  Advisory  Commission  on 
Electronic  Commerce  was  established 
by  Public  Law  105-277  to  conduct  a 
thorough  study  of  federal,  state,  local 
and  international  taxation  and  tariff 
treatment  of  transactions  using  the 
Internet  and  Internet  access  and  other 
comparable  intrastate,  interstate  or 
international  sales  activities.  The 
Commission  is  to  report  its  findings  and 
recommendations  to  the  Congress  no 
later  than  April  21,  2000. 

The  Commission  met  in  June  in 
Williamsburg,  Virginia,  and  in 
September  in  New  York  City.  Notice  is 
hereby  given  that  the  Commission  will 
meet  December  14-15, 1999,  in  San 
Francisco,  California.  The  location  and 
hours  of  the  meeting  and  the  agenda 
will  be  published  when  available  on  the 
Commission's  Web  site  listed  below. 
The  final  Conmiission  meeting  is 
scheduled  for  March  20-21,  2000,  in 
Dallas,  Texas. 

Criteria/Standards  for  the  Tax 
Treatment  of  Electronic  Commerce  and 
Other  Remote  Transactions 

The  Advisory  Commission  on 
Electronic  Commerce  was  tasked  with 
the  responsibility  of  studying  the  tax 
treatment  of  electronic  commerce 
transactions.  The  Commission  held  its 
second  meeting  in  New  York  City  on 
September  14-15, 1999.  During  this 
meeting,  the  Commission  moved  to 
establish  a  set  of  benchmarks 
concerning  the  taxation  of  electronic 


commerce,  and  to  solicit  proposals  from 
the  public  that  would  seek  to  simplify 
state  and  local  sales  and  use  taxes, 
among  other  benchmarks.  While  a 
niunber  of  criteria  were  initially 
proposed  during  this  New  York 
meeting,  the  meeting  concluded  with 
the  imderstanding  that  those  criteria 
could  be  amended  or  supplemented  and 
that  additional  criteria  would  be  added 
immediately  thereafter.       * 

During  the  weeks  following  the 
conclusion  of  the  meeting  in  New  York, 
Commissioners  proposed  numerous 
changes,  and  the  list  of  criteria  was 
refined  and  expanded.  Where  possible, 
the  Commission  combined  similar 
criteria  and  omitted  duplicate 
suggestions  to  narrow  the  list. 

This  document  reflects  the  priorities 
of  the  Commissioners  with  regard  to  the 
criteria  that  should  be  incorporated  in 
the  proposals  to  be  selected  and 
presented  before  the  Commission  at  its 
December  meeting  in  San  Francisco. 
The  decision  of  the  Commission  to  use 
a  specific  list  of  criteria  to  evaluate 
plans  to  simplify  state  and  local  sales 
and  use  taxes  should  not  be  interpreted 
as  a  decision  to  adopt  a  plan  to 
implement  taxation  of  Internet-based 
transactions.  While  these  criteria  should 
not  be  considered  a  litmus  test,  each 
criterion  will  be  important  to  certain 
Commissioners  as  they  evaluate  each 
proposal  that  is  submitted. 

The  Report  Drafting  Subcommittee 
will  evaluate  all  proposals  and  make 
recommendations  to  the  full 
Commission  oh  those  proposals  that 
should  be  accompanied  by  a  formal 
presentation  at  the  December  14  and  15, 
1999  meeting  in  San  Francisco. 

What  follows  is  the  final  list  of 
criteria  expressed  in  the  form  of 
questions.  This  form  was  used  to 
encoiurage  submitters  not  only  to  state 
their  proposals,  but  also,  briefly,  to  state 
how  their  proposals  satisfy  the 
underlying  criteria.  This  list  reflects  the 
criteria  as  originally  presented  in  New 
York,  and  encompasses  all  the  revisions 
and  additions  that  were  subsequently 
added  by  individual  Commissioners.  All 
18  criteria  should  be  addressed  in 
proposals  submitted  to  the  Commission 
for  consideration.  Any  estimates  or 
opinions  must  be  substantiated.  Should 
the  Commission  ultimately  decide  to 
recommend  a  streamlined  system  for  the 
collection  of  sales  and  use  taxes,  such 


a  system  will  be  evaluated  in  the 
context  of  the  following  criteria. 

Criteria  fiDr  Evaluation  of  Alternative 
Proposals 

Simplification 

1.  How  does  this  proposal 
fundamentally  simplify  the  existing 
system  of  sales  tax  collection  (Some 
examples  may  be:  common  definitions, 
single  rate  per  state,  clarification  of 
nexus  standards,  and  so  forth)? 

2.  How  does  this  proposal  define, 
distinguish,  and  propose  to  tax 
information,  digital  goods,  and  services 
provided  electronically  over  the 
Internet? 

3.  How  does  this  proposal  protect 
against  onerous  and/or  multiple  audits? 

Taxation 

4.  Does  this  proposal  impose  any 
taxes  on  Internet  access  or  new  taxes  on 
Internet  sales? 

5.  Does  this  proposal  leave  the  net  tax 
burden  on  consimiers  unchanged?  (Does 
it  impose  an  obligation  to  pay  taxes 
where  such  an  obligation  does  not  exist 
today?  Does  it  reduce  or  increase  state 
and  local  telecommunication  taxes? 
Does  it  reduce  or  increase  taxes, 
licensing  fees,  or  other  charges  on 
services  designed  or  used  for  access  to 
or  use  of  the  Internet?) 

6.  Does  the  proposal  impose  any  tax, 
licensing  or  reporting  requirement, 
collection  obligation  or  other  obligation 
or  fee  on  parties  other  than  those  with 

a  physical  presence  in  a  particular  state 
or  political  subdivision? 

7.  What  fisatures  of  the  proposal  will 
impact  the  revenue  base  of  federal,  state, 
and  local  governments? 

Burden  on  Sellers 

8.  Does  this  proposal  remove  the 
financial,  logistical,  and  administrative 
compliance  burdens  of  sales  and  use  tax 
collections  from  sellers?  Does  the 
proposal  include  any  special  provisions 
with  respect  to  small,  medium-sized,  or 
start-up  businesses? 

Discrimination 

9.  Does  the  proposal  treat  purchasers 
of  like  products  or  services  in  as  like  a 
manner  as  possible  through  the 
implementation  of  a  policy  or  system 
that  does  not  discriminate  on  the  basis 
of  how  people  buy? 

10.  Does  the  proposal  discriminate 
against  out-of-state  or  remote  vendors  or 
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among  different  categories  of  such 
vendors? 

International 

11.  How  does  this  proposal  affect  U.S. 
global  competitiveness  and  the  ability  of 
U.S.  businesses  to  compete  in  a  globsil 
marketplace? 

12.  Cfan  this  proposal  be  scaled  to  the 
international  level? 

13.  How  does  this  proposal  conform 
to  international  tax  systems,  including 
those  that  are  based  on  source  rather 
than  destination?  Is  this  proposal 
harmonized  with  the  tax  systems  of 
America's  trading  partners? 

Technology 

14.  Is  the  proposal  technologically 
feasible  utilizing  widely  available 
software  to  enable  tax  collection?  If  so, 
what  are  the  initial  costs  and  the  costs 
for  required  updates,  and  who  is  to  bear 
those  costs? 

Privacy 

15.  Does  the  proposal  protect  the 
privacy  of  purchasers? 

Sovereiffjty/Local  Government 
Autonomy 

16.  Does  this  proposal  respect  the 
sovereignty  of  states  and  Native 
Americans? 

17.  How  does  this  proposal  treat  local 
governments'  autonomy  and  their 
ability  to  raise  a  greater  or  lesser  amount 
of  revenues  depending  on  the  needs  and 
desires  of  their  citizens? 

Constitutional 

18.  Is  the  proposal  constitutional? 
Proposals  must  be  no  longer  than 

eight  single-spaced  pages  in  length  and 
must  be  submitted  in  30  copies  to  the 
Conunission's  ofBces  listed  below.  In 
addition,  electronic  copies  of 
submissions  must  be  sent  on  a  SVa  inch 
computer  disc  or  OD-ROM  in  Microsoft 
Word,  Excel  or  Power  Point  format, 
addressed  to  the  Commission's  staff 
offices  at  the  location  listed  below.  The 
deadline  for  receipt  of  all  materials  is 
November  15, 1999.  Anyone  submitting 
a  proposal  should  be  prepared  to 
formally  present  the  proposal  at  the 
Commission's  meeting  in  San  Francisco 
upon  the  Commission's  request. 

In  addition  to  the  above,  interested 
persons  are  reminded  of  the  general 
invitation  to  provide  comments  in 
writing  to  the  Commission.  Written 
comments  should  be  provided  in 
accordance  with  guidelines  published 
in  the  Federal  Ri^gister  on  August  13, 
1999  (64  FR  44183). 

Comments  of  a  brief  nature  may  be 
addressed  to  the  Commission  through 
its  Web  site  at 
www.ecommercecommission.org. 


Records  shall  be  kept  of  all 
Commission  proceedings  and  shall  be 
available  for  public  inspection  given 
adequate  notice  at  the  Commission's 
offices  at  3401  North  Fairfax  Dr., 
Arlington,  Virginia  22201-4498.  In 
addition,  records  of  meetings  including 
agendas,  transcripts  and  minutes  are 
posted  as  soon  as  available  on  the 
Commission's  Web  site. 

A  listing  of  the  members  of  the 
Commission  and  details  concerning 
their  appointment  were  published  in  the 
Federal  Register  on  June  9, 1999,  at  64 
FR  30958. 
HeatheiL  Rosenker, 
Executive  Director. 
[FR  Doc.  99-27008  Filed  10-14-99;  8:45  am] 

BRIMG  CODE  OOOfr-OO-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inapection 
Sarvlca 


pocket  No.  99-005-2] 

Notice  of  Request  for  Extension  of 
Approval  of  an  Information  Collection 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Extension  of  approval  of  an 
information  collection;  correction; 
request  for  comments. 

SUMMARY:  We  are  making  corrections  to 
information  published  in  a  notice  that 
requested  an  extension  of  approval  of  an 
information  collection  in  support  of  the 
Veterinary  Accreditation  Program.  The 
notice  was  published  in  the  Federal 
Register  on  February  26, 1999  (64  FR 
9468,  Docket  No.  99-005-1).  We  are 
republishing  the  description  of  the 
information  collection  with  corrected 
estimates  in  this  document. 
DATES:  We  invite  you  to  comment  on 
this  docket.  We  will  consider  all 
comments  that  we  receive  by  November 
15, 1999. 

ADDRESSES:  Please  send  your  comment 
and  three  copies  to:  Docket  No.  99-005- 
2,  Regulatory  Analysis  and 
Development  PPD,  APHIS,  Suite  3C03, 
4700  River  Road,  Unit  118,  Riverdale, 
MD  20737-1238. 

Please  state  that  your  comment  refers 
to  Docket  No.  99-005-2. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue, 
SW.,  Washington  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 


help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  rules,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  the  Veterinary 
Accreditation  Program,  contact  Dr. 
Quita  Bowman,  Program  Manager, 
National  Veterinary  Accreditation 
Program,  Operational  Support,  VS, 
APHIS.  4700  River  Road  Unit  33, 
Riverdale,  MD  20737-1231;  (301)  734- 
8093.  For  copies  of  more  detailed 
information  on  the  information 
collection,  contact  Ms.  Cheryl  Groves, 
APHIS'  Information  Collection 
Coordinator,  at  (301)  734-5086. 
SUPPLEMENTARY  INFORMATION:  On 
February  26, 1999,  we  published  in  the. 
Federal  Register  a  notice  that  requested 
an  extension  of  approval  of  an 
information  collection  in  support  of  the 
Veterinary  Accreditation  Program. 

In  the  notice,  we  provided  a 
description  of  the  information 
collection,  which  included  an  estimate 
of  the  burden  on  respondents,  including 
estimated  annual  numbers  of 
respondents,  estimated  annual  numbers 
of  responses  jier  respondent,  estimated 
annual  number  of  responses,  and 
estimated  total  annual  burden  on 
respondents. 

In  making  the  above  estimates,  we 
made  an  error  in  our  calciUations.  In 
this  document,  we  are  republishing  the 
description  of  the  information  collection 
with  corrected  estimates,  and  we  are 
providing  an  additional  30  days  for 
comment. 

Title:  Veterinary  Accreditation 
Program. 

OMB  Number:  0579-0032. 
Expiration  Date  of  Approval:  October 
31, 1999. 

Type  of  Request:  Extension  of 
approval  of  an  information  collection. 

Abstract:  The  United  States 
Department  of  Agriculture  is 
responsible  for  preventing  the  spread  of 
serious  conununicable  animal  diseases 
from  one  State  to  another  and  for 
eradicating  such  diseases  firom  the 
United  States  when  feasible. 

However,  because  APHIS  does  not 
have  sufficient  personnel  to  perform  all 
necessary  animal  disease  prevention 
work,  we  rely  heavily  on  assistance 
from  veterinarians  in  the  private  sector. 
Our  Veterinary  Accreditation  Program 
authorizes  private  veterinary 
practitioners  to  work  cooperatively  with 
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us,  as  well  as  with  State  animal  health 
officials,  to  carry  out  regulatory 
programs  that  ensure  the  health  of  the 
Nation's  livestock  and  poultty. 

Operating  this  important  program 
requires  us  to  engage  in  a  nimiber  of 
information  gathering  activities 
including: 

•  Conducting  veterinary  accreditation 
orientation  and  training. 

•  Completing  animal  health 
certificates. 

•  Applying  and  removing  official 

seals. 

•  Completing  test  reports. 

•  Reviewing  applications  for 
veterinary  accreditation  and  re- 
accreditation. 

•  Recordkeeping. 

•  Updating  information  on  accredited 
veterinarians. 

We  are  asking  the  Office  of 
Management  and  Budget  (0MB)  to 
approve  the  continued  use  of  this 
information  collection  activity. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
afiected  agencies)  concerning  our 
information  collection.  These  comments 
will  help  us: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  acciiracy  of  our 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  &ihance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  tlu'ough  use,  as 
appropriate,  of  automated,  electronic, 
mechanical,  and  other  collection 
technologies,  e.g..  permitting  electronic 
submission  of  responses. 

Estimate  of  burden :  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
0.30516  hours  per  response. 

Respondents:  Accredited 
veterinarians,  candidates  for  the 
Veterinary  Accreditation  Program,  and 
State  animal  health  officials  who  review 
applications  for  veterinary  accreditation 
and  re-accreditation. 

Estimated  ann  ual  number  of 
respondents:  56,024. 

Estimated  annual  number  of 
responses  per  respondent:  3.0527. 

Estimated  annual  number  of 
responses:  171,024. 

Estimated  total  annual  burden  on 
respondents:  52.190  hours.  (Due  to 


roimding,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
average  reporting  burden  per  response.) 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Done  in  Washington.  DC.  this  8th  day  of 
October  1999. 
Craig  A.  Reed, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
[FR  Doc.  99-26982  Filed  10-14-99;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Statistics  Service 

Notice  of  Appointment  to  the  Advisory 
Committee  on  Agriculture  Statistics 

agency:  National  Agricultural  Statistics 
Service,  USDA. 

action:  Notification  of  appointment  to 
the  Advisory  Committee  on  Agriculture 
Statistics.  

SUMMARY:  The  Office  of  the  Secretary  of 
Agriculture,  in  accordance  with  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2,  announces  members 
appointe^l  to  the  Advisory  Committee 
on  Agriculture  Statistics.  Twenty-five 
members  were  appointed  from  seven 
categories  that  cover  a  broad  range  of 
agricultural  disciplines  and  interests. 
Appointed  members  by  categories 
they  represent  are: 
Consimier  and  Information 
Organizations — Arthur  R.  Brown  Jr., 
Egg  Harbor,  NJ;  Ross  Ronald  Racine, 
Billings,  MT;  James  Dennis  Rieck, 
Winfield,  IL.  Educational 
Organizations — Ling-Jung  (Kelvin) 
Koong,  Corvallis,  OR;  Bobby  Ray 
Phills,  Tallahassee,  FL;  Gumecindo 
Salas,  Springfield,  VA.  Farm  Services 
Organizations — Charles  Edward 
Adams,  Senath,  MO;  John  Irving 
Gifford,  Rock  Island,  IL;  Thomas 
Howard  Kimmel,  Reston,  VA;  Jack 
Charles  Mitenbuler,  Indianapolis,  IN; 
Mark  Edward  Whalon,  East  Lansing, 
MI.  Government  Agencies — Robert 
Dale  Epperson,  Fresno,  CA.  National 
Farm  Organizations —  Carol  Ann 
Gregg,  Grove  City,  PA;  Mark  W. 
Jenner,  Mt.  Prospect,  IL;  Sheila  Kay 
Massey,  Animas,  NM;  Ivan  W.  Wyatt, 
Cedar  Point,  KS.  Producer  and 
Marketing  Organizations — Mark  Dale 
Lange,  Germantown,  TN;  Andrew 
William  LaVigne,  Lakeland,  FL; 
Edward  Jerome  Pennick,  College  Park 
GA;  Ashby  Pamplin  Ruden,  Reston, 
VA;  Lee  F.  Schrader,  West  Lafayette, 


IN;  Topper  Thorpe,  Castle  Rock,  CO; 
Hugh  Ansliun  Warren,  Greenwood, 
MS.  Professional  Organizations — 
Walter  J.  Armbruster,  Darien,  IL; 
Ronald  C.  Wimberley,  Raleigh,  NC. 
Comments:  The  duties  of  the 
Committee  are  solely  advisory.  The 
Committee  will  make  recommendations 
to  the  Secretary  of  Agricultvire  vdth 
regards  to  the  agricultural  statistics 
program  of  the  National  Agricultural 
Statistics  Service  (NASS)  and  such  other 
matters  as  it  may  deem  advisable,  or 
which  the  Secretary  of  Agriculture, 
Under  Secretary  for  Research, 
Education,  and  Economics,  or  the 
Administrator  of  NASS  may  request. 
The  Advisory  Conmiittee's  first  meeting 
will  take  place  before  the  end  of  the 
1999  calendar  year.  All  meetings  are 
open  to  the  public.  Committee  members 
will  be  reimbursed  for  official  travel 
expenses  only. 

ADDITIONAL  INFORMATION:  Questions 
should  be  e-mailed  to 
hq_aa©nass.usda.gov,  faxed  to  (202) 
720-9013,  OR  telephoned  to  Rich  Allen, 
Associate  Administrator,  NASS,  at  (202) 
720-4333.  All  mailed  correspondence 
should  be  sent  to  Rich  Allen,  Associate 
Administrator,  U.S.  Department  of 
Agriciilture,  National  Agricultural 
Statistics  Service,  1400  Independence 
Avenue  SW,  Room  4117  South 
Building.  Washington,  DC  20250-2000. 

Signed  at  Washington,  D.C.,  September  28. 
1999. 

Donald  M.  Bay, 

Administrator,  National  Agricultural 
Statistics  Service. 

[FR  Doc.  99-26924  Filed  10-14-99;  8:45  am] 
BILUNQ  CODE  3410-20-P 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Task  Force  on  Agricultural  Air  Quality 

agency:  Natural  Resources 
Conservation  Service  (NRCS). 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Task  Force  on 
Agricultural  Air  Quality  will  meet  for 
the  first  time  in  FY  2000  to  discuss  the 
relationship  between  agricultural 
production  and  air  quality.  Special 
emphasis  will  be  placed  on  promoting 
a  greater  understanding  of  agriculture's 
impact  on  air  quality  and  the  role  it 
plays  in  the  local  and  national  economy. 
The  meeting  is  open  to  the  public. 
DATES:  The  meeting  will  convene 
Tuesday,  November  9, 1999  at  9  a.m. 
and  continue  imtil  5  p.m.  The  meeting 
will  resume  Wednesday,  November  10, 
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1999  from  9  a.m.  to  4  p.m.  Written 
material  and  requests  to  make  oral 
presentations  should  reach  the  Natiiral 
Resources  Conservation  Service  on  or 
before  November  1,  1999. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Doubletree  Guest  Suites,  2515 
Meridian  Parkway.  Durham,  NC  27713, 
telephone  (919)  361-4660.  Written 
material  and  requests  to  make  oral 
presentations  should  be  sent  to  George 
Bluhm,  University  of  California,  Land, 
Air,  and  Water  Resources,  151  Hoagland 
Hall,  Davis,  CA  95616-6827. 

FOR  FURTHER  INFORMATION:  Questions  or 
comments  should  be  directed  to  George 
Bluhm,  Designated  Federal  Official, 
telephone  (530)  752-1018,  fax  (530) 
752-1552,  e-mail 
bluhm@crocker.ucdavis.edu. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  under  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
2.  Additional  information  about  the 
Task  Force  on  Agricultural  Air  Quality, 
including  any  revised  agendas  for  the 
November  9  and  10, 1999  meeting  that 
may  appear  after  this  Federal  Register 
Notice  is  published,  may  be  found  on 
the  Worid  Wide  Web  at  http:// 
www.nhq.nrcs.usda.gov/faca/aaqtf.  html . 

Draft  Agenda  of4he  November  9  and 
10, 1999  Meeting 

A.  Welcome  to  North  Carolina  by  State 

and  local  officials 

B.  Fire  Emission  Joint  Fonmi,  Peter 

Lahm,  FS 

C.  EPA  Update,  Sally  Shaver,  EPA 

1.  PM  health  effects 

2.  EPA  research  update 

3.  Technical  tools — Monitoring, 
modeling  and  inventories 

4.  Regional  haze  rule 

5.  NAAQS  litigation 

6.  Air  toxics 

D.  Business,  Pearlie  Reed,  Chief,  NRCS 

and  Chairman,  AAQTF 

1.  Approve  minutes  of  the  June  22 
and  24, 1999  AAQTF  meeting 

2.  Volimtary  program  subcommittee 
report.  Calvin  Pamell,  Acting 
Chairman 

3.  Agricultural  burning  subcommittee 
report,  Robert  Quinn.  Chairman 

4.  Research  priorities  and  oversight 
subcommittee  report.  Dennis 
Trotter.  Chairman 

5.  Confined  animals  and  emission 
factors  subcommittee  report,  John 
Sweeten,  Chairman 

6.  Monitoring  and  health  effects 
subconmiittee  report,  Phillip 
Wakelyn,  Chairman 

E.  Set  date  and  location  for  next 

meetings 


Procedural 

This  meeting  is  open  to  the  public.  At 
the  discretion  of  the  Chair,  members  of 
the  public  may  present  oral 
presentations  during  the  November  9 
and  10,  1999  meeting.  Persons  wishing 
to  make  oral  presentations  should  notify 
George  Bluhm  no  later  than  November 
1, 1999.  If  a  person  submitting  material 
would  like  a  copy  distributed  to  each 
member  of  the  committee  in  advance  of 
the  meeting,  that  person  should  submit 
25  copies  to  George  Bluhm  no  later  than 
November  1,  1999. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  George  Bluhm  as  soon 
as  possible. 

Dated:  October  7, 1999. 
La%vrence  E.  Clark, 

Deputy  Chief  for  Science  and  Technology, 
Natural  Resources  Conservation  Service. 
[PR  Doc.  99-26925  Filed  10-14-99;  8:45  am] 
BILUNG  CODE  3410-16-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Addition 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  addition  to 

Prociu«ment  List. 

SUMMARY:  The  Committee'has  received  a 
proposal  to  add  to  the  Procurement  List 
a  service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  November  15, 1999. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Gateway  3.  Suite  310. 
1215  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-4302. 
FOR  FURTHER  INFORMATK>N  CONTACT: 
Beveriy  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This  . 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 


prociue  the  service  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1 .  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Goverrmient. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagnw- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  service  has  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 

Laundry/Dry  Cleaning 

Camp  Pendleton  Marine  Corps  Base,  Camp 
Pendleton,  California 
NPA:  Job  Options.  Inc.,  San  Diego. 
California 

Beverly  L.  MiUunan, 

Executive  Director 

[FR  Doc.  99-26988  Filed  10-14-99;  8:45  ami 

BILUNG  CODE  S353-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  Procurement 

List. 

SUMMARY:  This  action  adds  to  the 
Procm-ement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  November  15. 1999. 
ADDRESSES'  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway. 
Arlington.  Vhjinia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
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SUPPLEMENTARY  INFORMATION:  On 
October  16, 1998,  and  August  13,  and 
20, 1999,  the  Conunittee  for  Pxuchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (63  PR 
55577.  64  FR  44198  and  45506)  of 
proposed  additions  to  the  Prociirement 
List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  services  and  impact  of  the  additions 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  services  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFK  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  services 
are  hereby  added  to  the  Procurement 
List: 

Base  Supply  Center  and  Operation  of 
Individual  Equipment  Element  Store, 
Barksdale  Air  Force  Base,  Louisiana 

Food  Service 

Marine  Corps  Barracks,  8th  ft  I  Streets, 
Washington,  DC 

Food  Service 

Marine  Corps.  Mess  Hall  #MCA  602.  Norfolk, 

Virginia 
Operation  of  Individual  Equipment  Element 

Store,  Whiteman  Air  Force  Base, 

Missouri 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 

[FR  Doc.  99-26989  Filed  10-14-99;  8:45  am) 
BiuJNQ  cooe  sas3-oi-F 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Rsvisw; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Patent  and  Trademark  Office 
(PTO). 

Title:  Admittance  to  Practice  and 
Roster  of  Registered  Patent  Attorneys 
and  Agents  Admitted  to  Practice  Before 
the  Patent  and  Trademark  Office. 

Form  Numbers:  Form  PTO-158/158A/ 
275/107A. 

Agency  Approval  Number  0651- 
0012. 

Type  of  Request:  Reinstatement,  with 
change,  of  an  information  collection. 

Burden:  3,557  hours  per  year. 

Number  of  Respondents:  8,100 
responses  per  year. 

Avg.  Hours  Per  Response:  The  PTO 
estimates  that  it  takes  the  public  30 
minutes  to  gather  the  information, 
prepare  the  forms  and  additional 
materials  (if  applicable),  and  submit  the 
two  applications  for  registration  to 
practice  before  the  PTO.  Although  some 
applicants  may  be  able  to  complete  the 
application  for  registration  by  a  foreign 
resident  in  less  time,  the  PTO  has  found 
that  it  takes  the  majority  of  applicants 
30  minutes  to  complete  this  application. 
For  the  undertaking  and  data  sheet,  the 
PTO  estimates  that  it  will  take  the 
public  20  minutes  to  gather  the 
information,  prepue  the  forms  and 
additional  materials  (if  applicable)  and 
submit  them  to  the  PTO. 

Needs  and  Uses:  This  collection  of 
information  is  required  by  35  U.S.C. 
§§  31  and  37  CFR  10.5  through  10.19. 
The  puUic  uses  the  forms  in  this 
information  collection  to  apply  for  the 
examination  for  registration,  to  ensure 
that  all  of  the  necessary  information  is 
provided  to  the  PTO,  and  to  request 
inclusion  on  the  RegistM-  of  Patent 
Attorneys  and  Agents.  The  PTO  has 
created  a  separate  application  form  for 
foreign  applicants  to  use  to  apply  for 
registration  and  to  ensure  that  all  of  the 
necessary  information  is  provided  to  the 
PTO.  This  form  makes  the  application 
process  easier  and  more  efficient 
because  the  PTO  does  not  require 
foreign  applicants  to  supply  die  same 
amount  of  information  as  domestic 
applicants.  This  information  collection 
also  provides  a  form  for  former 
employees  of  the  PTO  who  are  appljring 
for  the  examination  for  registration  to 
use  to  certify  in  writing  that  they  will 


not  aid  in  the  prosecution  or 
preparation  of  any  papers  or 
applications  associated  with 
applications  reviewed  while  in  the 
employ  of  the  PTO.  The  PTO  uses  this 
information  (through  the  Office  of 
Enrollment  and  Discipline)  to  determine 
if  the  applicant  for  registration  is  of 
good  moral  character  and  repute;  has 
the  necessary  legal,  scientific,  and 
technical  qualifications;  and  is 
otherwise  competent  to  advise  and 
assist  applicants  in  the  presentation  and 
prosecution  of  applications  for  patent 
grants. 

Affected  Public:  Individuals  or 
households,  businesses  or  other  for- 
profit.  Federal  government,  and  state, 
local  or  tribal  government. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Peter  Weiss,  (202) 
395-3630. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
Departmental  Forms  Clearance  Officer, 
(202)  482-3272,  Office  of  the  Chief 
Information  Officer,  Department  of 
Commerce,  Room  5033, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  to  Peter 
Weiss,  OMB  Desk  Officer,  Room  10236, 
New  Executive  Office  Building,  725 
17th  Street,  N.W.,  Washington,  D.C. 
20503. 

Dated:  October  6, 1999. 

Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 

(FR  Doc.  99-26928  Filed  10-14-99;  8:45  am] 

BtUMQ  CODE  3S1»-16-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Census  Advisory  Commlttess  on  the 
African  Amsrican  Population,  the 
American  Indian  and  Alaaka  Native 
Populationa,  the  Asian  and  Pacifie 
Islander  Populationa,  and  the  Hiapenic 
Population 

agency:  Bureau  of  the  Census, 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463  as  amended  by  Pub.  L.  94-409, 
Pub.  L.  96-523,  and  Pub.  L.  97-375),  we 
are  giving  notice  of  a  joint  meeting 
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followed  by  separate  and  concurrently 
held  meetings  of  the  Census  Advisoiy 
Committees  (CACs)  on  the  African 
American  Population,  the  American 
Indian  and  Alaska  Native  Populations, 
the  Asian  and  Pacific  Islander 
Populations,  and  the  Hispanic 
Population.  The  SUPPLEMENTARY 
INFORMATION  section  provides  general 
information  about  the  meeting  agenda. 
DATES:  November  4-5, 1999.  The 
November  4  meeting  will  begin  at  8:45 
a.m.  and  end  approximately  at  5:15  p.m. 
The  November  5  meeting  will  begin  at 
8:45  a.m.  and  end  approximately  at  4:30 
p.m.  Last  minute  changes  to  the 
schedule  are  possible,  and  they  could 
prevent  us  from  giving  advance  notice. 
ADDRESSES:  The  meeting  will  take  place 
at  the  Holiday  Inn  Hotel  and  Suites,  625 
First  Street,  Alexandra,  VA  22314. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maxine  Anderson-Brown,  Committee 
Liaison  Officer,  Department  of 
Commerce,  Bureau  of  the  Census,  Room 
1647,  Federal  Building  3,  Washington, 
DC  20233,  telephone  301-457-2308, 
TDD  301-457-2540. 
SUPPLEMENTARY  INFORMATION:  The 
agenda  for  the  November  4  and  5 
combined  meeting  will  include  updates 
on  the  following: 

•  Census  2000  key  operations. 

•  Census  2000  field  operations. 

•  Census  2000  paid  advertising 
campaign  and  promotional  activities. 

•  Census  2000  data  for  redistricting. 

•  Census  2000  data  products. 

•  Census  2000  partnership  activities. 
The  four  committees  will  meet 

separately  and  concurrently  for  sessions 
on  both  November  4  and  5. 

The  agenda  (November  4)  for  the  CAC 
on  the  African  American  Population 
will  include  the  following: 

•  Review  of  Committee 
recommendations  and  responses. 

•  Update  on  Census  Information 
Centers. 

•  Review  of  Census  activities  of 
members. 

•  Update  on  field  operations. 

•  Update  on  community  events. 

•  Report  from  Working  Group  on 
Race  and  Ethnic  Tabulations. 

•  Review  of  topics  for  the  following 
day. 

The  agenda  (November  4)  for  the  CAC 
on  the  Ajnerican  Indian  and  Alaska 
Native  Populations  will  include  the 
following: 

•  Review  of  Committee 
recommendations  and  responses. 

•  Update  on  Census  Information 
Centers. 

•  Update  on  sampling  and  estimation 
procedures. 

•  Report  on  status  of  recruitment 
efibrts. 


•  Update  on  "policy  of  use"  of 
American  Indian  names  and  mascots. 

•  Update  on  coding  procedures  for 
American  Indian  tribes. 

•  Report  from  the  Working  Group  on 
Race  and  Ethnic  Tabulations. 

•  Review  of  topics  for  the  following 
day. 

The  agenda  (November  4)  for  the  CAC 
on  the  Asian  and  Pacific  Islander 
Populations  and/or  its  Subcommittees 
will  include  the  following: 

•  Review  of  Committee 
recommendations  and  responses. 

•  Update  on  the  language  program. 

•  Update  on  recruitment  and  hiring. 

•  Update  on  Hawaiian  Homelands. 

•  Update  on  community  events. 

•  Report  from  the  Working  Group  on 
Race  and  Ethnic  Tabulations. 

•  Review  of  topics  for  the  following 
day. 

The  agenda  (November  4)  for  the  CAC 
on  the  Hispanic  Population  will  include 
the  following: 

•  Review  of  Committee 
recommendations  and  responses. 

•  Update  on  Census  Information 
Centers. 

•  Update  on  staffing. 

•  Update  on  plans  to  evaluate  the 
language  program. 

•  Update  on  Community  events. 

•  Report  from  the  Working  group  on 
Race  and  Ethnic  Tabulations. 

•  Review  of  topics  for  the  following 
day. 

On  November  5,  each  of  the 
Committees  will  address  draft 
recommendations  and  any  other  topics 
identified  the  previous  day. 

The  CACs  on  the  Aftican  American, 
American  Indian  and  Alaska  Native, 
and  Hispanic  Populations  are  comprised 
of  nine  members  each.  The  Asian  and 
Pacific  Islander  Committee  is  comprised 
of  13  members  distributed  between  two 
subcommittees — ^the  Asian 
Subcommittee  consisting  of  eight 
members  and  the  Native  Hawaiian  and 
Other  Pacific  Islander  Subcommittee 
consisting  of  five  members.  The 
Secretary  of  Commerce  appoints  the 
members.  The  Committees  provide  a 
chaimel  of  communication  between  the 
representative  commimities  and  the 
Bureau  of  the  Census.  They  assist  the 
Bureau  in  its  efforts  to  reduce  the  count 
differential  for  Census  2000  and  advise 
on  ways  that  census  data  can  best  be 
disseminated  to  communities  and  other 
users. 

The  Committees  will  provide  advice 
and  recommendations  for  the 
implementation  and  evaluation  phases 
of  Census  2000.  To  do  so,  they  will 
draw  on  several  items  including  past 
experience  with  the  1990  census 
process  and  procedures,  the  results  of 


evaluations  and  research  studies,  and 
the  expertise  and  insight  of  their 
members. 

All  meetings  are  open  to  the  public, 
and  a  brief  period  will  be  set  aside  on 
November  5  for  public  comment  and 
questions.  Individuals  with  extensive 
questions  or  statements  must  submit 
them  in  writing  to  the  Committee 
Liaison  Officer,  named  above,  at  least 
three  days  before  the  meeting. 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  the  Committee 
Liaison  Officer. 

Dated:  October  12. 1999. 
Kenneth  Prewitt, 

Director,  Bureau  of  the  Census. 

(FR  Doc.  99-26961  Filed  10-14-99;  8:45  am) 

BILUfMS  CODE  3S10-07-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Census  Advisory  Committee  on  the 
American  Indian  and  Alaslai  Native 
Populations 

AGENCY:  Bureau  of  the  Census, 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463  as  amended  by  Pub.  L.  94-409,  Pub. 
L.  96-523,  and  Pub.  L.  97-375),  we  are 
giving  notice  of  a  meeting  of  the  Census 
Advisory  Committee  on  the  American 
Indian  and  Alaska  Native  Populations. 
The  meeting  will  focus  on  updates  and 
plans  related  to  the  enumeration  of  the 
American  Indian  and  Alaska  Native 
Populations,  particularly  in  American 
Indian  and  Alaska  Native  areas.  This 
meeting  also  will  include  summary 
reports  on  the  ongoing  American  Indian 
and  Alaska  Native  Regional  Meeting  and 
on  Census  2000  promotional  activities 
with  the  American  Indian  and  Alaska 
Native  Populations. 
DATES:  November  3, 1999.  The  meeting 
will  begin  at  12:30  p.m.  and  end  at 
approximately  5:15  p.m. 
ADDRESSES:  The  meeting  will  take  place 
at  the  Holiday  Inn  Hotel  and  Suites,  625 
First  Street,  Alexandria,  VA  22314. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maxine  Anderson-Brown,  Committee 
Liaison  Officer,  Department  of 
Commerce,  Bureau  of  the  Census,  Room 
1647,  Federal  Building  3,  Washington, 
DC  20233,  telephone  301-457-2308. 
TDD  301-457-2540. 
SUPPLEMENTARY  INFORMATION:  The 
Committee  is  composed  of  nine 
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members  appointed  by  tbe  Secretary  of 
Commerce.  The  Committee  provides  a 
channel  of  communication  between  the 
representative  communities  and  the 
Bureau  of  the  Census.  The  Committee 
assists  the  Bureau  in  its  efforts  to  reduce 
the  count  differential  for  Census  2000 
and  advises  on  ways  that  decennial 
census  data  can  best  be  disseminated  to 
communities  and  other  users. 

The  Committee  will  provide  advice 
and  recommendations  for  the 
implementation  and  evaluation  phases 
of  Census  2000.  To  do  so,  they  will 
draw  on  several  items  including  past 
experience  with  the  1990  census 
process  and  procedures,  the  results  of 
evaluations  and  research  studies,  and 
the  expertise  and  insight  of  their 
members. 

The  meeting  is  open  to  the  public, 
and  a  brief  period  is  set  aside  during  the 
closing  session  for  public  comment  and 
questions.  Those  persons  with  extensive 
questions  or  statements  must  submit 
them  in  writing  to  the  Census  Bureau 
Committee  Liaison  OfRcer,  named 
above,  at  least  three  days  before  the 
meeting. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  the 
Census  Bureau  .Committee  Liaison 
Officer. 

Dated:  October  12. 1999. 
Kenneth  Prewitt, 
Director,  Bureau  of  Census. 
[FR  Doc.  99-26960  Filed  10-14-99;  8:45  am] 
HUMG  COOe  3610-07-P 


DEPARTMENT  OF  COMMERCE 

NMkNMil  Oceanic  and  Atmoapheric 
AdminMratlon 

P.D.  101299C] 

Flahing  Vaaaal  CapHai  ConatrucHon 
Fund  Dapoatt/WHhdrawal  Report 

agency:  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce. 

ACTION:  Proposed  Collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 


DATES:  Written  comments  must  be 
submitted  on  or  before  December  14, 
1999. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue  NW,  Washington 
DC  20230  (or  via  Internet  at 
LEngelme@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  ins^ctions  should 
be  directed  to  Charles  L.  Cooper, 
Financial  Services  Division,  Office  of 
Sustainable  Fisheries,  National  Marine 
Fisheries  Service,  1315  East  West 
Piighway,  Silver  Spring,  Maryland 
20910.  301-713-2396. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

Respondents  will  be  commercial 
fishing  industry  individuals, 
partnerships,  and  corporations  which 
entered  into  Capital  Construction  Fund 
agreements  with  the  Secretary  of 
Commerce  allowing  deferral  of  Federal 
taxation  on  fishing  vessel  income 
deposited  into  the  fund  for  use  in  the 
acquisition,  construction,  or 
reconstruction  of  fishing  vessels. 
Deferred  taxes  are  recaptured  by 
reducing  an  agreement  vessel's  basis  for 
depreciation  by  the  amount  withdrawn 
from  the  fund  for  its  acquisition, 
construction,  or  reconstruction.  The 
deposit/withdrawal  information 
coUected  bom.  agreement  holdws  is 
required  pursuant  to  50  CFR  259.35  and 
P.L.  99-514  (The  Tax  Reform  Act,  1986). 
The  information  collected  is  required  to 
ensure  that  agreement  holders  are 
complying  with  fund  deposit/ 
withdrawal  requirements  established  in 
program  regulations  and  properly 
accounting  for  fund  activity  on  their 
Federal  income  tax  returns.  The 
information  collected  must  also  be 
reported  annually  to  the  Secretary  of 
Treasury  in  accordance  with  the  Tax 
Reform  Act,  1986. 

n.  Nfethod  of  CollectiiHi 

The  information  will  be  collected  on 
the  Capital  Construction  Fimd  Deposit/ 
Withdrawal  Repwt  form,  which 
agreement  holders  are  required  to 
submit  at  the  end  of  their  tax  year. 

IILData 

OMB  Number:  0648-0041 
Fonn  Number:  NOAA  Form  34-82 
Type  of  Review:  Regular  submission 
Affected  public:  Business  and  othw 
for-profit  (commercial  fishermen, 
partnerships,  and  corporations) 


Estimated  Number  of  Respondents: 
4,000 

Estimated  Time  Per  Response:  20 
minutes 

Estimated  Total  Annual  Burden 
Hours:  1,650 

Estimated  Total  Annual  Cost  to 
Public:  $2,000 

IV.  Request  fbr  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  throu^  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  vnll  be  summarized  and  /or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  October  7, 1999. 

Linda  Engehneier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Chief  Information  Officer. 

[FR  Doc.  99-27014  Filed  10-14-99;  8:45  am) 

BIUMG  COOE  3510-21-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Adminlatration 

p.D.  i0l299Bi 

Atlantic  Highly  Migratory  Speciea 
Veaaal  i,^>gboolca 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce. 

ACTION:  Proposed  Collection;  comment 
request 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 
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DATES:  Written  comments  must  be 
submitted  on  or  before  December  14, 
1999. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue  NW,  Washington 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Christopher  Rogers, 
Highly  Migratory  Species  Management 
Division  (F/SFl),  Office  of  Sustainable 
Fisheries,  NMFS,  1315  East-West 
Highway,  Silver  Spring,  MD  20910; 
(301)  713-2347. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

Under  the  provisions  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.),  NOAA  is 
responsible  for  management  of  the 
Nation's  marine  fisheries.  In  addition, 
NOAA  must  comply  with  the  United 
States'  obligations  under  the  Atlantic 
Tunas  Convention  Act  of  1975  (16 
U.S.C.  971  et  seq.).  The  National  Marine 
Fisheries  Service  (NMFS)  collects 
information  via  vessel  logbooks  to 
monitor  the  U.S.  catch  of  swordfish, 
sharks  and  bluefin  tima  in  relation  to 
the  quotas,  thereby  ensuring  that  the 
United  States  complies  wdth  its 
international  obligations  to  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT). 
The  information  supplied  through 
vessel  logbooks  also  provides  the  catch 
and  effort  data  necessary  to  assess  the 
status  of  Atlantic  highly  migratory 
species  (HMS)  resources.  Stock 
assessments  are  conducted  and 
presented  to  ICCAT  periodically  and 
provide,  in  part,  the  basis  for  ICCAT 
management  reconmiendations  which 
become  binding  on  member  nations. 
Supplementary  information  on  fishing 
costs  and  earnings  has  been  collected 
via  the  HMS  vessel  logbook  program  on 
a  voluntary  basis.  This  economic 
information  enables  NMFS  to  assess  the 
economic  impacts  of  regulatory 
programs  on  small  businesses  and 
fishing  communities.  Given  the  need  for 
more  representative  data  and  more 
complete  analyses,  NMFS  proposes  to 
make  the  cost/earnings  summary  a 
mandatory  requirement  of  the  HMS 
logbook  program.    - 

n.  Method  of  Collection 

Vessel  operators  who  are  issued  a 
limited  access  permit  in  the  swordfish 


or  shark  fisheries, are  required  to 
complete  vessel  logbooks  for  all  trips 
targeting  HMS.  In  addition,  selected 
tuna  vessels  (10  percent  of  permitted 
fleet)  will  be  required  to  complete 
logbooks.  Under  this  revised  collection, 
the  cost/earnings  summary  of  the 
logbook  would  be  required  for  selected 
vessels  after  all  trips  targeting  HMS. 

m.  Data 

0MB  Number:  0648-0371 

Form  Number:  NOAA  Form  88-191 

Type  of  Review:  Regular  submission 

Affected  public:  Business  or  other  for- 
profit  (vessel  operators) 

Estimated  Number  of  Respondents: 
3.540 

Estimated  Time  Per  Response:  10 
minutes  for  cost/earnings  smnmaries 
attached  to  logbook  reports. 

Estimated  Total  Annual  Burden 
Hours:  1 ,946  (these  would  be  the 
increase  in  burden  above  the  9,481 
hours  previously  approved  for  this 
collection). 

Estimated  Total  Annual  Cost  to 
Public;  $0  (no  capital  expenditures 
required). 

rv.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  October  7, 1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Chief  Information  Officer. 
(FR  Doc.  99-27015  Filed  10-14-99;  8:45  ami 
BILLING  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[i.D.  101299D] 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
AGENCY:  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Bluefin  Tuna  Dealer  Reporting 
Package. 

Agency  Form  Number:  NOAA  88-144. 

OMB  Approval  Number:  0648-0239. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  433  hours. 

Number  of  Respondents:  500 
(multiple  responses). 

Avg.  Hours  Per  Response:  Varies 
between  1  minute  and  43  minutes 
depending  on  the  reauirement. 

Needs  and  Uses:  Tne  purpose  of  these 
requirements  is  to  comply  with  U.S. 
obligations  under  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  and  the  Atlantic  Tuixas 
ConvenUon  Act  (ATCA).  The  ATCA 
requires  the  Secretary  of  Commerce  to 
promulgate  regulations  adopted  by  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas.  The 
information  requirements  serve  three 
purposes:  (1)  provides  stock  assessment 
and  research  information,  (2)  monitors 
landings  so  the  country  quota  will  not 
be  exceeded,  and  (3)  verifies  Atlantic 
and  Pacific  bluefin  tuna  export 
shipments  in  conjunction  with  the 
Bluefin  Tunas  Statistical  Document 
program. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  On  occasion,  bi-weekly, 
recordkeeping.Respondent's  Obligation: 
Mandatorv. 

OMB  Desk  Officer:  David  Rostker. 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer.  (202) 
482-3272,  Department  of  Commerce, 
Room  5027, 14th  and  Constitution 
Avenue,  NW..  Washington,  D.C.  20230 
(or  via  the  Internet  at 
LEngelme@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
vrithin  30  days  of  publication  to  David 
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Rostlcer,  OMB  Desk  Officer.  Room 
10202.  New  Executive  Office  Building, 
725  17th  Street.  NW..  Washington.  D.C. 
20503. 

Dated:  October  8. 1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 

of  the  Chief  Information  Officer. 

|FR  Doc.  99-27013  Filed  10-14-99;  8:45  am) 

BHJJNQ  CODE  3«1»-22-r 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Admlnictration 


P.D.  101299A] 

Submlsalon  for  OMB  Review; 
Comment  Request 

The  Department  of  Gommerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Individual  Fishing  Quotas  for 
Pacific  Halibut  and  Sablefish  in  the 
Alaska  Fisheries. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  0648-0272. 

Type  of  Request:  Existing  collection  in 
use  without  an  OMB  approval  number. 

Burden:  22.775  hours  total  but  4,005 
hours  for  the  requirements  being 
approved. 

Number  of  Respondents:  6.700 
(multiple  responses). 

Avg.  Hours  Per  Response:  Varies 
between  5  minutes  and  30  minutes 
depending  on  the  requirement. 

Needs  and  Uses:  Participation  in  the 
U.S.  groundfish  fisheries  in  the 
exclusive  economic  zone  off  Alaska 
grew  faster  than  anticipated  after  the 
cessation  of  the  foreign  groundfish 
harvesting  operations.  The  rapid 
expansion  in  the  U.S.  fishery  placed 
increased  pressure  on  the  resource  and 
eventually  led  to  overcapitalization  and 
a  dangerous  "race  for  fish"  in  the 
groimdfish  fisheries  off  Alaska.  To 
prevent  this,  an  Individual  Fishing 
Quota  Program  for  fixed  gear  Pacific 
halibut  and  sablefish  fisheries  off  Alaska 
Was  established.  This  request  is  for  the 
requirements  established  to  administer 
this  program  including,  but  not  limited 
to.  vessel  clearance  and  departiire 
reports,  dockside  sales  receipts, 
transshipment  authorization,  shipment 
reports,  and  requests  for  administrative 
waivers. 


Affected  Public:  Individuals  or 
household,  businesses  or  other  for-profit 
organizations. 

Frequency:  On  occasion, 
recordkeeping.Respondent's  Obligation: 
Mandatory. 

OMB  Desk  Officer:  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained.by 
calling  or  writing  Linda  Engelmeir,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3272,  Department  of  Commerce,  Room 
5027,  14th  and  Constitution  Avenue, 
NW..  Washington.  D.C.  20230  (or  via  the 
Internet  at  LEngelme@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  to  David 
Rostker,  OMB  Desk  Officer,  Room 
10202,  New  Executive  Office  Building, 
725  17th  Street,  NW..  Washington,  D.C. 
20503. 

Dated:  October  6,  1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
[FR  Doc.  99-27016  Filed  10-14-99;  8:45  am] 

BILUNG  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration  (NOAA) 

[Docket  No.  990921258-9258-01] 

National  Weather  Service  (NWS) 
Modernization  and  Associated 
Restructuring;  Hnai  Certification  of  No 
Degradation  of  Service  for  the 
Combined  Consolidation,  Automation, 
and  Closure  of  the  Victoria,  TX, 
Weather  Service  Office  (WSO) 

agency:  NWS,  NOAA,  Commerce. 
action:  Notice. 

summary:  On  October  7,  1999,  the 
Under  Secretary  of  Commerce  for 
Oceans  and  Atmosphere  transmitted  to 
Congress  a  notice  of  consolidation, 
automation,  and  closure  certification  for 
WSO  Victoria.  Texas.  Public  Law  102- 
567  requires  the  final  certifications  be 
published  in  the  FR.  This  notice 
satisfies  that  requirement. 
EFFECTIVE  DATE:  October  15, 1999. 
ADDRESSES:  Requests  for  copies  of  the 
final  certification  package  should  be 
sent  to  Tom  Beaver,  Room  11426, 1325 
East- West  Highway,  Silver  Spring, 
Maryland  20910-3283. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Beaver  at  301-713-0300  ext.  136. 
SUPPLEMENTARY  INFORMATION:  The  WSO 
Victoria.  Texas,  consolidation 


certification  was  proposed  in  the  April 
11,  1997,  FR.  Vol  62,  No.  70,  page 
17785.  The  60-day  public  comment 
period  closed  on  June  10, 1997.  No 
public  comments  were  received.  At  its 
June  25, 1997,  meeting,  the 
Modemizatioii  Transition  Committee 
(MTC)  endorsed  the  WSO  Victoria 
consolidation  certification  as  not 
resulting  in  a  degradation  of  service. 
The  automation  and  closure 
certifications  for  WSO  Victoria,  Texas, 
were  proposed  in  the  October  2, 1997, 
FR,  Vol  62.  No.  191,  pages  51644- 
51655.  The  60-day  public  comment 
period  closed  on  December  1, 1997. 
Nineteen  individual  letters  and  over 
2100  forms  were  received.  See  attached 
simunary  of  public  comments  and  NWS 
response. 

At  its  December  10, 1997,  meeting, 
the  MTC  endorsed  the  WSO  Victoria 
automation  and  closure  certifications  as 
not  resulting  in  a  degradation  of  service. 
While  the  MTC  endorsed  the 
certifications,  it  was  concerned  about 
the  number  of  comments  reporting  time 
delays  in  receiving  NWS  products.  The 
MTC  stated,  "The  MTC  received  a 
briefing  fi-om  the  Meteorologist-in- 
Charge  (MIC)  of  the  Corpus  Christi 
NEXRAD  Weather  Service  Office,  which 
has  service  responsibility  for  the 
Victoria  area.  The  MTC  notes  that  the 
MIC  has  met  with  the  Victoria 
community  on  several  occasions  and 
attempted  to  rectify  the  problem,  but 
believes  that  further  efforts  are  needed. 
The  MTC  requests  an  update  on  NWS 
efforts  in  6  months  time."- 

On  March  18,  1998.  the  MTC  heard 
public  comments  from  representatives 
of  the  Victoria.  Texas,  community  and 
the  NWS.  The  MTC  rescinded  its 
endorsement  of  the  certifications  for 
WSO  Victoria  and  agreed  to  hold  its 
June  meeting  in  Victoria,  Texas,  to 
gather  additional  information. 

On  June  18. 1998.  the  MTC  met  in 
Victoria,  Texas,  listened  to  public 
comments,  and  tabled  further 
consideration  of  the  consolidation, 
automation,  and  closure  certifications 
pending  responses  to  issues  it  identified 
concerning  community  outreach,  the 
Automated  Surface  Observing  System, 
and  local  infrastructure. 

On  September  30, 1998,  the  MTC 
heard  responses  from  the  community  ' 
and  the  NWS  concerning  the  issues 
identified  at  the  June  18, 1998,  MTC 
meeting.  The  MTC  also  reviewed 
correspondence  and  received 
presentations  fi'om  individuals 
representing  Senators  PhilGramm  and 
Kay  Bailey  Hutchison  and 
Representatives  Ron  Paul  and  Pete 
Sessions.  Bas^d  on  all  the  information 
received,  the  MTC  endorsed  and 
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recommended  approval  of  the 
consolidation,  automation,  and  closure 
certifications  for  WSO  Victoria,  Texas. 

In  January  1999,  the  Victoria  Chamber 
of  Commerce  sent  the  Secretary  of 
Commerce  a  position  paper  regarding 
NWS's  performance  during  the  October 
1998  flood  event  in  south  Texas.  The 
position  paper  stated  NWS's  poor 
performance  in  forecasting  the  flood 
could  be  attributed  to  not  having  a  fully 
operational  weather  office  in  Victoria. 

In  February  1999,  NWS  completed  a 
service  assessment  report  on  the  south 
Texas  flood.  The  service  assessment 
revealed  the  problems  encountered  were 
due  to  the  record  flooding  and  loss  of 
upstream  river  gauges.  Having  a  fully 
operational  Victoria  weather  office 
would  not  have  changed  the  outcome 
because  flood  forecasts  for  the  Victoria 
area  are  generated  by  the  River  Forecast 
Center  in  Fort  Worth,  Texas. 

After  consideration  of  public 
comments  received,  MTC  endorsements, 
the  Victoria  Chamber  of  Commerce's 
position  paper,  and  the  NWS  service 
assessment,  the  Under  Secretary  of 
Commerce  for  Oceans  and  Atmosphere 
approved  the  WSO  Victoria,  Texas, 
consolidation,  automation,  and  closiu'e 
certifications  and  transmitted  notice  of 
the  certifications  and  transmitted  notice 
of  the  certifications  to  Congress  on 
October  7, 1999.  Certification  approval 
authority  was  delegated  £rom  the 
Secretary  of  Commerce  to  the  Under 
Secretary  in  June  1996.  The  NWS  is  not 
completing  the  certification 
requirements  of  Public  Law  102-567  by 
publishing  the  final  consolidation, 
automation,  and  closing  certification 
notice  in  the  FR. 

Dated:  October  12, 1999. 
John  J.  KeUy,  Jr., 
Assistant  Administrator  for  Weather  Services. 

Summary  of  Public  Comments  and 
NWS  Response 

Public  Comments  on  WSO  Victoria, 
Texas:  Nineteen  individual  letters  and 
over  2100  forms  were  received  as  public 
comments  from  the  Victoria,  Texas, 
area.  Many  of  the  public  comments 
referred  to  delays  in  receiving  warnings 
or  missing  information.  Some  of  the 
comments  included  the  following: 

"Delays  in  warnings — During  several 
periods  of  severe  weather,  warnings 
were  not  issued  on  the  radio  or 
television  broadcasts  until  thirty 
minutes  after  the  warnings  were  issued 
*  *  *.  Current  conditions,  forecasts,  and 
updates  have  been  delayed  by  as  much 
as  four  hours." 

"Time  is  a  big  factor  in  weather, 
without  local  radar  coverage  and  up  to 
date  information.  Time  is  against  us.  A 


lot  of  people  would  be  sitting  ducks 
without  protection." 

"Just  for  one  example,  we  remember 
a  fast  developing  heavy  storm  with  hail, 
last  spring,  that  came  across  from  Goliad 
Co.  to  DeWitt  Co.  Area  and  our  local  TV 
weather  forecasting  could  not  even 
inform  us  imtil  it  was  upon  us." 

"Often  we  have  received  information 
that  is  inaccurate,  late  or  even  no 
information  about  weather  events  in  our 
area  fi'om  the  Corpus  Christi  office." 

NWS  Response:  The  Corpus  Christi 
forecast  office  has  and  will  continue  to 
work  closely  with  the  Victoria  media, 
emergency  managers,  and  civic  leaders 
to  maintain  and  enhance  lines  of 
communication.  Close  working 
relationships  have  been  established 
with  key  members  of  the  media,  such  as 
TV25,  radio  station  KVIC,  and  the 
Victoria  Advocate.  NWS  staff  have  held 
several  meetings  with  the  Victoria 
Chamber  of  Commerce  President  to 
increase  the  awareness  of  the 
technological  capabilities  of  the  Corpus 
Christi  office,  communications  links, 
and  products  and  services.  The  Corpus 
Christi  office  initiated  and  led  the  first- 
ever  severe  weather  conference  with 
Victoria  County  officials,  the  Chamber 
of  Commerce,  local  media,  and 
volunteer  storm  spotters. 

The  Corpus  Christi  office  led  an  efi'ort 
to  establish  an  Emergency  Alert  System 
(EAS)  Plan  among  all  media  outlets  in 
the  Victoria  District,  which  includes  the 
counties  of  Calhoun,  De  Witt,  Goliad, 
Jackson,  Lavaca,  and  Victoria.  The  EAS 
is  important  to  alert  the  citizens  of  the 
Victoria  Crossroads  area  to  stay  out  of 
harm's  way.  Public  outreach  has 
expanded  through  the  development  of 
the  Emergency  Managers  Weather 
Information  Network  and  by 
establishing  a  system  to  relay  warnings 
from  NOAA  Weather  Radio  to  the 
media. 

During  anticipated  significant  weather 
events,  the  NWS  special  liaison  officer 
for  Victoria  is  detailed  to  the  main 
Victoria  fire  station  or  the  designated 
Victoria  Emergency  Operations  Center. 
The  special  liaison  officer  coordinates 
severe  weather/flood  information 
between  Victoria  and  the  Corpus  Christi 
office. 

When  severe  warnings  are  issued  for 
the  Victoria  area,  the  Corpus  Christi 
office  calls  the  Victoria  91 1  dispatcher 
immediately,  who  in  turn,  relays  the 
warnings  to  the  local  police,  sheriff,  and 
fire  department.  The  Corpus  Christi 
office  also  calls  the  Victoria  Department 
of  Public  Safety  when  warnings  are 
issued  and  faxes  warning  information  to 
the  Calhoun  County  Emergency 
Management  Center. 


Whenever  thunderstorm  activity 
approaches  Victoria  County,  an  extra 
meteorologist  is  called  into  the  Corpus 
Christi  office.  This  meteorologist 
coordinates  warning  information  for  the 
Victoria  area  and  ensures  the  Victoria 
County  Emergency  Operations  Center, 
fire  department,  and  TV25  Chief 
Meteorologist  are  notified  of  severe 
weather  warnings. 

The  NWS  is  conunitted  to  providing 
accurate  and  timely  products  and 
services  to  the  Victoria  community  for 
the  protection  of  life  and  property. 

IFR  Doc  99-26990  Filed  10-14-99;  8:45  am] 
BNXma  CODE  3S1»-KE-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE     . 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool,  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  In 
Indonesia 

October  12, 1999. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  October  19, 1999. 
FOR  FURTHER  MFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972.  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing 
and  special  shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23, 1998).  Also 
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see  63  FR  69055,  published  on 
December  15. 1998. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  12,  1999. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  8, 1998,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Indonesia  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1999  and  extends 
through  December  31. 1999. 

Effective  on  October  19, 1999,  you  are 
directed  to  adjust  the  limits  for  the  categories 
listed  below,  as  provided  for  under  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing: 


Category 

Adjusted  twelve-month 
limits 

Levels  in  Group  1 

200 

981,514  kilograms. 

219 

9,022,696  square  me- 

ters. 

300/301  ....„ 

4,905,437  kitograms. 

313-02 

13.424.887  square 

meters. 

314-03 

58.427,796  square 

meters. 

315-0* 

29.512,104  square 

meters. 

31 7-0  5/326-0  6/61 7 

23.974,136  square 

meters  of  which  not 

more  than  4,167,829 

square  meters  shall 

be  in  Category  326- 
0. 
2,400,369  dozen  pairs. 

331/631  „ ».... 

338/339 

1,569,959  dozen. 

340/640 

1.803,659  dozen. 

341  

1,067,415  dozen. 

347/348 

2,126,793  dozen. 

350/650 

139,056  dozen. 

351/651  

625,907  dozen. 

359-C/659-C'  ......:. 

1,551,167  kilograms. 

359-S/659-S* 

1,319,336  kilograms. 

433 

12,724  dozen. 

443 

96,036  numbers. 

445/446 „: 

67,252  dozen. 

448 

24,718  dozen. 

611-0* 

4.226,276  square  me- 
ters. 

613/614/615 

21,756,916  square 

meters. 

618-010  

922,217  square  me- 
ters. 

619/620 

10,472,294  square 
meters. 

625/626/627/628/ 

26,113,499  square 

629-0". 

meters. 

634/635 

372,545  dozen. 

638/639 

1,577,285  dozen. 

641  ,. 

2,439,735  dozen. 

Category 

Adjusted  twelve-month 
limit  1 

645/646 

685,322  dozen. 

647/648 

3,697,613  dozen. 

847 

384,853  dozen. 

Subgroup  in  Group  II 

400,410,414,431, 

3,206,640  square  me- 

434. 435,  436, 

ters  equivalent. 

438,  440,  442, 

444,  459pt.,  464 

and  469pt.,  as  a 

' 

group. 

'The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1998. 

2  Category  313-0:  all  HTS  numbers  except 
5208.52.3035,  5208.52.4035  and 
5209.51.6032. 

3  Category  314-0:  all  HTS  numbers  except 
5209.51.6015. 

"Category  315-0:  all  HTS  numbers  except 
5208.52.4055. 

5  Category  317-0:  all  HTS  numbers  except 
5208.59.2085. 

^Category  326-0:  all  HTS  numbers  except 


5208.59.2015, 
5211.59.0015. 

^  Category 
6103.42.2025, 
6104.69.8010, 
6203.42.2010, 
6211.32.0010, 
6211.42.0010; 


5209.59.0015 


and 


numbers        6103.23.0055, 
6103.43.2025,    6103.49.2000, 


359-C:    only    HTS    numbers 
6103.49.8034,    6104.62.1020, 
6114.20.0048,    6114.20.0052, 
6203.42.2090,    6204.62.2010, 
6211.32.0025  and 

Category   659-C:    only    HTS 
6103.43.2020, 


6103.49.8038, 
6104.69.1000, 
6114.30.3054, 
6203.49.1010, 
6204.69.1010, 
6211.33.0017 


6104.63.1020,  6104.63.1030, 
6104.69,8014,  6114.30.3044, 
6203.43.2010,  6203.43.2090, 
6203.49.1090,  6204.63.1510, 
6210.10.9010,  6211.33.0010, 
and  621 1.43.0010. 

8  Category  359-S:  only  HTS  numbers 
6112.39.0010,  6112.49.0010,  6211.11.8010, 
6211.11.8020,  6211.12.8010  and 

6211.12.8020;  Category  659-S:  only  HTS 
numbers  6112.31.0010.  6112.31.0020, 
6112.41.0010,  6112.41.0020,  6112.41.0030, 
6112.41.0040,  6211.11.1010,  6211.11.1020, 
6211.12.1010  and  6211.12.1020. 

8  Category  611-0:  all  HTS  numbers  except 
5516.14.0005,  5516.14.0025  and 

5516.14.0085. 

10  Category  618-0:  eill  HTS  numbers  except 
5408.24.9010  and  5408.24.9040. 

"Category  625/626/627/628;  Category 
629-0:  all  HTS  numbers  except  5408.34.9085 
and  5516.24.0085. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  A^vements. 

(FR  Doc.99-26984  Filed  10-14-99:  8:45  am) 
BILLING  CODE  3S10-OR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Levels  for  Certai:. 
Cotton,  Wool  and  Man-Made  Rt>er 
Textile  Products  Produced  or 
Manufactured  in  the  United  Mexican 
States 

October  6, 1999. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

levels  under  the  North  America  Free 

Trade  Agreement. 

EFFECTIVE  DATE:  January  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3. 1972,  as 
amended. 

In  order  to  implement  Annex  300-B 
of  the  North  American  Free  Trade 
Agreement  (NAFTA),  restrictions  and 
consultation  levels  for  certain  cotton, 
wool  and  man-made  fiber  textile 
products  from  Mexico  are  being 
established  for  the  period  beginning  on 
January  1,  2000  and  extending  through 
December  31,  2000, 

These  restrictions  and  consultation 
levels  do  not  apply  to  NAFTA 
originating  goods,  as  defined  in  Annex 
300-8,  Chapter  4  and  Annex  401  of  the 
NAFTA.  In  addition,  restrictions  and 
consultation  levels  do  not  apply  to 
textile  and  apparel  goods  that  are 
assembled  in  Mexico  from  fabrics 
wholly  formed  and  cut  in  the  United 
States  and  exported  from  and  re- 
imported  into  the  United  States  under 
U.S.  tariff  item  9802.00.90. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  implement 
levels  for  the  2000  period, 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
nimibers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
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Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23, 1998). 
Information  regarding  the  2000 
CORRELATION  will  be  pubhshed  in  the 
Federal  Register  at  a  later  date. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  6, 1999. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3, 1972,  as  amended;  and  the 
North  American  Free  Trade  Agreement 
(NAFTA),  between  the  Governments  of  the 
United  States,  the  United  Mexican  States  and 
Canada,  you  are  directed  to  prohibit,  effective 
on  January  1,  2000,  entry  into  the  United 
States  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool 
and  man-made  fiber  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  Mexico  and  exported  during 
the  twelve-month  period  beginning  on 
January  1,  2000  and  extending  through 
December  31,  2000,  in  excess  of  the  following 
levels: 


Category 

Twelve-month  limit 

219 

313 

314 

315 

317 

338/339/638/639 

340/640 

347/348/647/648 

410 

433 

443 

611  

9,438,000  square  me- 
ters. 

16,854,000  square 
meters. 

6,966,904  square  me- 
ters. 

6,966,904  square  me- 
ters. 

8,427,000  square  me- 
ters. 

650,000  dozen. 

189,287  dozen. 

650,000  dozen. 

397,160  square  me- 
ters. 

11,000  dozen. 

189.798  numbers. 

1,267,710  square  me- 

633  

643 

ters. 
10,000  dozen. 
155,556  numbers. 

The  levels  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of 
Annex  300-B  of  the  NAFTA. 

Products  in  the  above  categories  exported 
during  1999  shall  be  charged  to  the 
applicable  category  levels  for  that  year  (see 
directive  dated  September  30, 1998)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  levels  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  levels  set 
forth  in  this  directive. 

The  foregoing  levels  do  not  apply  to 
NAFTA  originating  goods,  as  defined  in 
Annex  300-B,  Chapter  4  and  Annex  401  of 
the  NAFTA.  In  addition,  restrictions  and 
consultation  levels  do  not  apply  to  textile 


and  apparel  goods  that  are  assembled  in 
Mexico  from  fabrics  wholly  formed  and  cut 
in  the  United  States  and  exported  from  and 
re-imported  into  the  United  States  under  U.S. 
tariff  item  9802.00.90. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  99-26883  Filed  10-14-99;  8:45  am) 
BHJJNG  CODE  3510-Ofl-F 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY:  U.S.  Consumer  Product  Safety 

Commission,  Washington,  DC  20207. 

TIME  AND  DATE:  Thursday,  October  21, 

1999,  10:00  a.m. 

location:  Room  410,  East  West  Towers, 

4330  East  West  Highway,  Bethesda, 

Maryland. 

STATUS:  Closed  to  the  Public. 

MATTER  TO  BE  CONSIDERED:  Compliance 

Status  Report— The  staff  will  brief  the 

Commission  on  the  status  of  various 

compliemce  matters. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda,  MD  20207  (301)  504-0800. 

Dated:  October  12, 1999. 
Todd  A.  Stevenson, 
Deputy  Secretary. 

(FR  Doc.  99-27106  Filed  10-13-99;  2:21  pml 
BILUNQ  CODE  SSSS-OI-M 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Proposed  Information  Collection; 
Comment  Request 

agency:  Corporation  for  National  and 
Community  Service. 
action:  Notice. 

summary:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation"),  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 


agencies  with  an  opporttmity  to 
comment  on  proposed  and/or    - 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  (44 
U.S-C.  3506(c)(2)(A)).  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resoiu'ces)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirement  on 
respondents  can  be  properly  assessed. 

Currently,  the  Corporation  is 
soliciting  comments  concerning  its 
request  for  approval  of  a  new 
information  collection  from  individuals 
as  well  as  agencies  and  organizations 
that  are  affiliated  with  the 
AmeriCorps*National  Civilian 
Community  Corps  (NCCC)  as  sponsors 
of  AmeriCorps*NCCC  projects.  This 
information  will  be  used  by  the 
Corporation  to  evaluate  the  impacts  of 
AmeriCorps*NCCC  projects  on  the 
communities  they  serve  and  identify 
ways  to  improve  the  program. 

Copies  of  the  proposed  information 
collection  request  may  be  obtained  by 
contacting  the  office  listed  below  in  the 
ADDRESSES  section  of  this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  by  December  14, 
1999. 

ADDRESSES:  Send  comments  to  the 
Corporation  for  National  and 
Community  Service  Attn:  Charles 
Heifer.  Office  of  Evaluation,  1201  New 
York  Avenue,  NW.,  9th  floor, 
Washington,  DC  20525. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  Heifer,  (202)  606-5000.  ext.  248. 

SUPPl£MENTARY  INFORMATION:  The 
Corporation  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

•  Propose  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  to  be  collected;  and 

•  Propose  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
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techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submissions  of  responses. 

Background 

AmeriCorps'National  Civilian 
Community  Corps  (NCCC)  was 
established  by  the  National  and 
Community  Service  Trust  Act  of  1993 
(Pub.  L  103-82).  It  is  a  10-month,  full- 
time  residential  program  for  men  and 
women  18-24  operated  directly  by  the 
Corporation  for  National  Service. 
AmeriCorps*NCCC  was  designed  to 
blend  the  best  practices  of  civilian 
service  with  the  best  practices  of 
military  service,  including  leadership 
development  and  team-building. 
Members  live  and  train  at  campus  based 
on  five  regions.  In  three  regions, 
campuses  occupy  closed  or  downsized 
military  bases:  Tbe  Southeast  Region  in 
Charleston,  SC;  the  Central  Region  in 
Denver,  CO;  and  the  Western  Region  in 
San  Diego,  CA.  The  campus  in  the 
Northeast  Region  occupies  a  medical 
facihty  for  veterans  in  Perry  Point,  MD, 
and  the  Capital  Region  is  based  at  a 
municipal  facility  in  Washington,  DC. 
AmeriCorps*NCCC  service  emphasizes 
disaster  relief,  large-scale  capital 
improvements,  and  providing 
leadership  to  large  groups  of  volimteers. 
A  service-learning  approach  that 
includes  planned  activities  and  training 
is  part  of  all  service  projects.  Since 
1994,  more  than  4,000  yoimg  Americans 
have  served  as  members  of 
AmeriCorps^NCCC. 

This  proposed  evaluation  of  the 
community  impacts  of  the 
AmeriCorps*NCCC  program  is 
supported  by  the  legislation  that 
authorized  the  program  (Pub.  L.  103-82) 
and  by  the  Corporation's  strategic  and 
performance  plans  prepared  in  response 
to  the  Government  Performance  and 
Results  Act  of  1993  (GPRA).  Under  Pub. 
L.  103-82,  the  Corporation  is  required  to 
evaluate  each  of  its  programs  on  a 
continuing  basis  (Section  179,  or  42 
U.S.C.  12639).  The  Corporation's  Fiscal 
2000  Performance  Plan  (required  under 
GPRA)  specifically  lists  this  study.  It 
states  that  the  AmeriCbrps*NCCC 
Community  Impact  Evaluation  is 
directly  related  to  Strategic  Goals  1  and 
2  as  presented  in  its  Strategic  Plan  for 
1997-2002.  Those  goals  are: 

Strategic  Goal  1:  Service  will  help 
solve  the  nation's  unmet  education, 

Eublic  safety,  environmental  and  other 
imian  needs. 

Strategic  Goal  2:  Communities  will  be 
made  stronger  through  service. 

It  is  an  agency  priority  to  evaluate  the 
impacts  of  its  AmeriCorps  programs. 
This  data  collection  will  assess  the 
impacts  of  the  Corporation's 


AmeriCorps*NCCC  program  on  direct 
beneficiaries,  agency  and  organizational 
sponsors,  and  the  larger  communities 
served  by  AmeriCorps* NCCC  projects. 

Current  Action 

The  Corporation  seeks  approval  of 
three  survey  forms  and  an  interview 
protocol  for  the  evaluation  of  the 
community  impacts  of  the  Corporation's 
AmeriCorps  *NCCC  program.  It  will 
allow  for  the  assessment  of  the  impact 
of  the  AmeriCorps* NCCC  projects  on 
direct  beneficiaries,  agency  and 
organizational  sponsors,  and  the  larger 
communities  they  serve.  It  will  also 
help  the  Corporation  to  determine 
effective  plaiming,  initiation,  and 
implementation  practices  for  enhancing 
AmeriCorps*NCCC  projects'  impacts  on 
communities. 

(I)  Pre-Project  Sponsor  Survey 

This  survey  is  designed  to  assess 
project  sponsors'  expectations  for  their . 
AmeriCorps* NCCC  project.  It  asks  for 
information  about  the  community  needs 
that  led  to  the  project,  previous  related 
activities,  alternative  ways  to  achieve 
project  objectives,  expected  impacts, 
ways  that  impacts  will  be  measured, 
relative  priority  or  value  of  expected 
impacts,  and  the  processes  that  led  to 
project  f^proval.  This  information  will 
serve  as  the  baseline  against  which  post- 
project  information  will  be  compared. 

Type  of  Review:  New  approval. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  Pre-Project  Sponsor  Survey. 

OMB  Number:  None. 

Agency  Number:  None. 

A^ected  Public:  Approved  agency  or 
organization  sponsors  for  AmeriCorps* 
NCCC  Class  VI  (1999-2000  program 
year)  projects. 

Total  Respondents:  Approximately 
108. 

Frequency:  One  time. 

Average  Time  Per  Response:  40 
minutes. 

Estimated  Total  Burden  Hours:  72.4 
hours. 

Total  Burden  Cost  (capital/startup): 
None. 

Tota7  Burden  Cost  (operating/ 
maintenance):  None. 

(U)  Post-Project  Sponsor  Survey 

This  survey  is  designed  to  assess 
project  sponsors'  perceptions  of  the 
impacts  of  their  AmeriCorps*NCCC 
project  on  their  conununity.  It  asks  for 
information  about  the  extent  to  which 
community  needs  that  led  to  the  project 
were  met  and  the  extent  to  which  their 
expectations  were  achieved,  evidence 
used  by  the  sponsor  to  support 
perceptions  of  project  impacts,  plans  for 


related  futiire  activities,  changes  in 
project  activities  or  objectives  during 
implementation,  unexpected 
implementation  issues,  assessments  of 
the  reasons  for  their  perceptions  of 
impacts,  and  project  costs  to  the  sponsor 
and  other  community  organizations. 
This  information  will  be  compared  to 
baseline  information  gathered  firom  the 
Pre-project  Sponsor  Survey  and  to 
project  impacts  reported  by  other 
community  respondents  (from  the  Post- 
project  Community  Survey)  as  well  as  to 
information  gathered  from 
AmeriCorps*NCCC  program  personnel. 

Type  of  Review:  New  approval. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  Post-project  Sponsor  Survey. 

OMB  Number:  None. 

Agency  Number:'None. 

A^ected  Public:  Agency  or 
organization  sponsors  for  AmeriCorps* 
NCCC  Class  VI  (1999-2000  program 
year)  projects  who  were  administered 
the  Pre-project  Sponsor  survey  and 
whose  projects  were  implemented. 

roto/Aespondente:  Approximately 
103. 

Frequency:  One  time. 

Average  Time  Per  Response:  60 
minutes. 

Estimated  Total  Burden  Hours:  103.0 
hours. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintenance):  None. 

(m)  Post-Project  Community  Survey 

This  survey  is  designed  to  assess  the 
perceptions  of  AmeriCorps*NCCC 
projects'  direct  beneficiaries  of  the 
impacts  of  the  AmeriCorps*NCCC 
projects  on  them  and  their  community. 
It  asks  for  information  about  what  the 
respondent  expected  from  the 
AmeriCorps  *NCCC  project,  how  that 
compared  to  their  perceptions  of  actual 
impacts,  and  the  basis  on  which  they 
are  making  their  comparisons.  It  also 
asks  for  information  about  the 
implementation  of  the  project  from  the 
community  respondents'  perspectives, 
including  any  costs  of  project 
implementation  to  them.  This 
information  will  be  compared  to 
baseline  information  gathered  from  the 
Pre-project  Sponsor  Survey  and  to 
project  impacts  reported  by  the  sponsors 
in  the  Post-project  Sponsor  Survey  as 
well  as  to  information  gathered  bora 
AmeriCorps* NCCC  program  personnel.^ 

Type  of  Review:  New  approval. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  Post-project  Community  Survey. 

OMB  iVumoer:  None. 

Agency  Number  None. 
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Affected  Public:  Representatives  of 
organizations  or  individuals  that  were 
served  direcUy  by  AineriCorps*NCCC 
Class  VI  (1999-2000  program  year) 
projects  included  in  both  the  Pre-project 
Sponsor  Survey  and  Post-project 
Sponsor  Survey.  Not  all  projects  have 
organizations,  other  than  the  sponsor,  or 
individuals  as  direct  service  recipients. 

Total  Respondents:  Approximately 
160. 

Frequency:  One  time. 

Average  Time  Per  Response:  20 
minutes. 

Estimated  Total  Burden  Hours:  53.3 
hoius. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintenance):  None. 

(IV)  Implementation  Interview  Protocol 

This  protocol  is  designed  to  obtain    - 
detailed  information  from  a  subsample 
of  AmeriCorps*NCCC  projects  while 
they  are  in  operation.  Topics  addressed 
include  changes  in  project  activities  or 
objectives  since  the  project  was 
approved  and  rationales  for  those 
changes,  document  the  activities  being 
conducted  by  the  project  and  by  others 
directed  toward  project  activities, 
document  the  types  and  amounts  of 
resources  being  expended  in  support  of 
the  AmeriCorps*NCCC  project  team, 
'  sponsors'  and  other  community 
representatives'  assessments  of  project 
quality,  document  accomplishments  of 
the  project  at  the  time  of  the  interview 
relative  to  project  plans,  and  obtain 
sponsors'  and  other  community 
representatives'  assessments  of  effective 
implementation  practices.  This 
information  will  be  used  directly  in  the 
analysis  of  the  commimity  impacts  of 
the  AmeriCorps*NCCC  projects  visited 
for  these  interviews  in  combination 
with  the  Pre-project  Sponsor  Survey, 
Post-project  Sponsor  Survey,  and  Post- 
project  Community  Survey.  The 
information  will  also  be  compared  to 
the  information  from  the  same  projects 
generated  by  the  surveys  to  ensure  the 
validity  of  the  information  collections. 
The  information  also  will  be  used  to 
inform  the  general  analysis  of  all  survey 
data,  particularly  in  seeking  effective, 
practices  and  explanations  for  different 
levels  of  project  impacts. 

Type  of  Review:  New  approval. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  Implementation  Interview 
Protocol. 

OMB  Number:  None. 

Agency  Number:  None. 

Affected  Public:  Sponsor  managers, 
service-site  supervisors,  representatives 


of  other  organizations  and  individuals 
served  by  the  projects. 

Total  Respondents:  Approximately 
78. 

Frequency:  One  time. 

Average  Time  Per  Response:  0.62 
hours. 

Estimated  Total  Burden  Hours:  48 
hours. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintenance):  None. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  October  8. 1999. 
Thomas  L.  Bryant, 
Associate  General  Counsel. 
[FR  Doc.  99-26937  Filed  10-14-99;  8:45  am] 
BIIXMG  CODE  6050-28-U 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notica  of  Closed  Meeting  of  the 
Planning  and  Steering  Advisory 
Committee 

agency:  Department  of  the  Navy,  DOD. 
ACnON:  Notice. 

SUMMARY:  The  purpose  of  this  meeting 
is  to  discuss  topics  relevant  to  SSBN 
security. 

DATES:  The  meeting  will  be  held  on 
November  3, 1999  firom  9:00  a.m.  to  4:00 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Center  for  Naval  Analyses,  4401 
Ford  Avenue,  Alexandria,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  George  P. 
Norman,  CNO-N875C2,  2000  Navy 
Pentagon,  NC-1,  Washington,  D.C. 
20350-2000,  (703)  604-7392. 
SUPPLEMENTARY  INFORMATION:  This 
notice  of  meetii^  is  provided  per  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2).  The  entire  agenda  vdll 
consist  of  classified  information  that  is 
specifically  authorized  by  Executive 
Order  to  be  kept  secret  in  the  interest  of 
national  defense  and  is  properly 
classified  pursuant  to  such  Executive 
Order.  Accordingly,  the  Secretary  of  the 
Navy  has  determined  in  writing  that  all 
sessions  of  the  meeting  shall  be  closed 
to  the  public  because  they  concern 
matters  listed  in  552b(c)(l)  of  title  5, 
U.S.C. 


Dated:  October  6,  1999. 
C.G.  Carlson, 

Major.  U.S.  Marine  Corps,  Alternate  Federal 
Register  Liaison  Officer. 
[FR  Doc.  99-26913  Filed  10-14-99;  8:45  am) 
BILUNG  COOE  3810-FF-U 


DEPARTMENT  OF  ENERGY    . 

Office  of  Arms  Control  ar>d 
Nonproliferation  Policy;  Proposed 
Subsequent  Arrangement 

agency:  Department  of  Energy. 
ACTION:  Subsequent  arrangement. 

SUMMARY:  This  notice  is  being  issued 
under  the  authority  of  Section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended 
(42  U.S.C.  2160).  The  Department  is 
providing  a  notice  of  a  proposed 
"subsequent  arrangement"  under  the 
Agreement  for  Cooperation  in  the 
Peaceful  Uses  of  Nuclear  Energy 
Between  the  United  States  of  America 
and  the  European  Atomic  Energy 
Community  (EURATOM)  and  the 
Agreement  for  Cooperation  Between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  the 
People's  Republic  of  China  Concerning 
the  Peaceful  Uses  of  Nuclear  Energy. 

The  subsequent  arrangement  concerns 
approval  of  RTD/PC(EU)-1  for  the 
retransfer  of  32,574  grams  of  sUghtly 
irradiated  fuel  spheres  containing 
5,456.145  grams  of  the  isotope  U-235    - 
(16.76  percent  enrichment)  firom 
EURATOM  (Germany)  to  the  People's 
Republic  of  China  for  use  as  research 
material  in  the  10  megawatt  High 
Temperature  Gas-cooled  Reactor  (HTR- 
10)  which  is  being  constructed  at  the 
Institute  of  Nuclear  Energy  Technology 
(INET)  in  Beijing,  China. 

The  material  was  originally 
transferred  from  Germany  to 
Switzerland  as  RTD/SD(EU)-59  for 
fabrication  into  graphite  coated  fuel 
spheres  and  returned  to  Germany  as 
RTD/EU(SD)-1. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
secmity. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Dated:  October  8, 1999. 
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For  the  Department  of  Energy. 
TrishaDedik, 

Director,  International  Policy  and  Analysis 
Division,  Office  of  Arms  Control  and 
Nonpmli fetation. 

[FR  Doc.  99-26986  Filed  10-14-99;  8:45  am] 
BHJJNO  COM  6480-01-^ 

DEPAFTTMENT  OF  ENERGY 

Offlc*  of  lionprallfaration  and  National 
Sacurtty  (NN);  NonproHtaratlon  and 
Natioaal  Sacurlty  Adviaory  Committae 

agency:  Department  of  Energy. 
ACTION:  Notice  of  closed  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Nonprolifetation  and 
Nationed  Seciirity  Advisory  Committee. 
The  Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2  section  10(a)(2)  requires 
that  public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Wednesday,  October  20,  1999,  9 
a.m.  to  5  p.m.;  Thursday,  October  21, 
1999,  9  a.m.  to  5  p.m.;  and  Friday, 
October  22. 1999,  9  a.m.  to  12  noon. 
ADDRESSES:  Department  of  Energy, 
Forrestal  Building  Washington,  D.C. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Waldron  (202-586-2400), 
Designated  Federal  Officer,  Office  of 
Nonproliferation  Research  and 
Engineering  {NN-20),  Office  of 
Nonproliferation  and  National  Sectuity, 
1000  Independence  Avenue,  SW, 
Washington,  DC.  20585. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Meeting:  To  discuss  the 
nonproliferation  and  national  security 
research,  development  and  policy 
programs. 

Tentative  Agenda 

Wednesday,  October  20, 1999 

9:00  a.m.-12:00  p.m.    NNAC  Working 

Session  for  Report  Preparation 
12:00  p.m.-l:0O  p.m.    Working  Lunch 
1:00  p.m.-5:00  p.m.    NNAC  Working 
Session  for  Report  Preparation 

Thursday.  October  21, 1999 

9:00  a.m.-12:00  p.m.    NN  R&D  and 

Policy  Briefings 
12:00  p.m.-l  :00  p.m.    Working  Ltmch 
1:00  p.m.-5:00  p.m.    NNAC  Working 

Session  for  Report  Preparation 

Friday,  October  22. 1999 

9:00  a.m.-12:00  p.m.    NNAC  Working 
Session  for  Report  Preparation 
Closed  Meeting:  In  the  interest  of 
national  security,  the  meeting  will  be 
closed  to  the  public  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2  section  10(d),  and  the 


Federal  Advisory  Committee 
Management  regulation,  41  CFR  101- 
6.1023,  "Procedures  for  Closing  an 
Advisory  Conunittee  Meeting",  which 
incorporate  by  reference  the 
Government  in  Sunshine  Act,  5  U.S.C. 
552b,  which,  at  sections  552b  (c)(1)  and 
(c)(3)  permits  closure  of  meetings  where 
restricted  data  or  other  classified 
matters  are  discussed.  This  notice  is 
being  published  less  than  15  days  before 
the  date  of  the  meeting  due  to 
programmatic  issues  that  had  to  be 
resolved  prior  to  publication. 

Minutes:  Minutes  of  the  meeting  will 
be  recorded  and  classified  accordiiagly. 

Issued  at  Washington,  DC  on  October  8, 
1999. 
Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer.  . 

[FR  Doc.  99-27023  Filed  10-14-99;  8:45  am] 

BftJJNO  CODE  6460-01-P 


DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  Ragulatoiy 
Commlaaion 

[Docket  No.  RP00-15-00(q 

CNG  Tranamiaaion  Corporation;  Notica 
of  Stipulation  and  Agraamant 

October  8, 1999. 

Take  notice  that  on  October  5, 1999, 
pursuant  to  Rule  602  of  the  Rules  of 
Practice  and  Procedure  of  the 
Commission,  18  CFR  385.602  (1999), 
CNG  Transmission  Corporation  (CNG) 
submits  a  Stipulation  and  Agremnent 
(Settlement)  with  regard  to  tibe 
operation  of  CNG's  Transportation  Cost 
Rate  Adjustment  (TCRA). 

CNG  states  that  the  offer  of  Settlement 
consists  of  a  letter  which  serves  as  the 
required  Explanatory  Statement,  and  the 
Settlement,  which  constitutes  a  limited 
amendment  to  the  Settlement  approved 
by  the  Commission  last  year  regarding 
C^G's  Section  4  rate  case  in  Docket  Nos. 
RP97-406,  et  al.^ 

CNG  requests  a  shortened  comment 
period,  with  Initial  Comments  on  the 
Settlement  due  within  ten  days  and 
Reply  Comments  due  ten  days 
thereafter. 

Any  person  desiring^o  be  heard  or  to 
protest  said  ffling  should  ffle  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 


<  CNG  Transmission  Caqximtion,  85  FERC 
161,261(1998). 


with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.usyonline/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-26899  Filed  10-14-99;  8:45  am) 

BiLlJNG  CODE  Cnr-OI-M 


DEPARTMErfT  OF  ENERGY 

Fadaral  Enargy  Ragulatory 
Commlaaion 

[Doctal  No.  TMOO-l-23-eOO]. 

Eaalam  Shore  Natural  Ga».Company; 
Notica  of  Propoaad  Changes  in  FERG 
QaaTariff 

October  8, 1999. 

Take  notice  that  on  October  6, 1999, 
Eastern  Shore  Natural  Gas  Company 
(ESNG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.l,  certain  revised  tariff 
sheets  in  the  above  captioned  docket 
bear  a  proposed  effective  date  of 
October  1,1999. 

ESNG  states  that  the  purpose  of  this 
instant  filing  is  to  track  rate  changes 
attributable  to  a  storage  service 
purchased  from  Columbia  Gas 
Transmission  Corporation  (Columbia) 
under  its  Rate  Schedules  SST  and  FSS. 
The  costs  of  the  above  referenced 
storage  service  comprise  the  rates  and 
charges  payable  under  ESNG's  Rate 
Schedules  SST  and  FSS.  This  tracking 
filing  is  being  made  pursuant  to  section 
3  of  ESNG's  Rate  Schedule  CFSS. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Conmdssion's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  R^ulations.  Protests  will 
be  considered  by  the  Commission  in 
detwmining  the  appropriate  action  to  be. 
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taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr. 
Acting  Secretary. 
(FR  Doc.  99-26900  Filed  10-14-99;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-1 4-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Tariff  Rling 

October  8,  1999. 

Take  notice  that  on  October  5, 1999, 
El  Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volimie  No.  1-A,  the  following  sheets  to 
become  effective  November  5, 1999: 

First  Revised  Sheet  No.  265 
First  Revised  Sheet  No.  280 

El  Paso  states  that  the  tendered  tariff 
sheets  revise  El  Paso's  cash-out 
mechanism  to  substitute  Permian  prices 
in  lieu  of  Anadarko  prices  due  to  the 
elimination  of  the  Anadarko  prices  fi-om 
industry  trade  publications. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protest  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://wrww.ferc.fed.us/online/ 


rims.htm  (call  202-208-2222  for 

assistance). 

Linwood  A.  Watson,  Ir., 

Acting  Secretary. 

[FR  Doc.  99-26955  Filed  10-14-99;  8:45  am) 

BILUNG  CODE  6717-«1-M 

DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER99-3887-000  and  EL99-92- 
000] 

Mid-American  Energy  Company; 
Correction  to  Errata  Notice;  Errata 
Notice  (October  7, 1999);  Notice  of 
Initiation  of  Proceeding  and  Refund 
Effective  Date  (issued  October  4, 1999) 

October  8,  1999. 

The  errata  notice  that  was  issued  on 
October  7,  1999  is  corrected  to  include 
the  Federal  Register  Cite  for  the  "Notice 
of  Initiation  of  Proceeding  and  Refund 
Effective  Date"  and  should  read  as 
follows: 

In  the  first  sentence  of  the  above- 
referenced  notice  (64  FR  54625, 
published  October  7, 1999),  change 
"June  17,  1999"  to  "September  30, 
1999". 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-26956  Filed  10-14-99;  8:45  am) 
BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Applications  Tendered  for 
Filing  With  The  Commission  and 
Soliciting  Additional  Study  Requests 

Octobers,  1999. 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

a.  Type  of  Applications:  New  major 
licenses. 

b.  Projects:  Soda  Project  No.  20-019, 
Grace-Cove  Project  No.  2401-007,  and 
Oneida  Project  No.  472-017. 

c.  Date  Filed:  September  27,  1999. 

d.  Applicant:  PacifiCorp. 

e.  Location:  On  the  Bear  River  in 
Caribou  and  Franklin  Counties,  Idaho. 
The  projects  are  partially  on  United 
States  lands  administered  by  the  Bureau 
of  Land  Management. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  §§  791(a}-825(r). 

g.  Applicant  Contact:  Randy  Landolt, 
Managing  Director,  Hydro  Resources, 


PacifiCorp,  825  N.E.  Multnomah  Street, 
Suite  1500,  Portland,  OR  97232,  (503) 
813-6650,  or,  Thomas  H.  Nelson,  825 
Multnomah  Street,  Suite  925,  Portland, 
OR  97232,  (503)  813-5890. 

h.  FERC  Contact:  Hector  Perez, 
hector.perez@ferc.fed.us,  (202)  219- 
2843. 

i.  Deadline  for  Filing  Additional 
Study  Requests:  November  26, 1999.  All 
documents  (original  and  eight  copies) 
should  be  filed  with:  David  P.  Boergers, 
Secretary.  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE, 
Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  on  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

k.  The  existing  Soda  Project  consists 
of:  (1)  the  103-foot-high  and  433-foot- 
long  concrete  gravity  Soda  Dam  with  a 
114-foot-long  spillway  section;  (2)  the 
Soda  Reservoir  with  a  surface  area  of 
1,100  acres,  and  active  storage  capacity 
of  16,300  acre-feet,  and  a  maximum 
water  elevation  of  5,720  feet;  (3)  the 
Soda  Powerhouse  containing  two  units 
with  a  total  installed  capacity  of  14 
megawatts  (MW);  and  (4)  other 
appurtenances. 

"The  existing  Grace  Development 
consists  of:  (1)  a  51-foot-high  and  180- 
foot-long  rock  filled  timber  crib  dam 
that  creates  a  250  acre-feet  usable 
storage  capacity  forebay;  (2)  a  26,000- 
foot-long  flowline  and  surge  tanks;  and 
(3)  a  powerhouse  with  three  units  with 
total  installed  capacity  of  33  MW.  The 
Cove  Development  consists  of:  (1)  a 
26.5-foot-high  and  141-foot-long 
concrete  dam  creating  a  60-acre-foot 
forebay;  (2)  a  6,125-foof-long  concrete 
and  wood  flume;  (3)  a  500-foot-long 
steel  penstock;  and  (4)  a  powerhouse 
with  a  7.5-MW  unit. 

The  existing  Oneida  Project  consists 
of:  (1)  the  Ill-foot-high  and  456-foot- 
long  concrete  gravity  Oneida  Dam;  (2) 
the  Oneida  Reservoir  with  an  active 
storage  of  10,880  acre-feet  and  a  siu^ace 
area  of  480  acres;  (3)  an  16-foot- 
diameter.  2,240-foot-long  flowline;  (4)  a 
surge  tank;  (5)  three  12-foot-diameter, 
120-foot-long  steel  penstocks:  (6)  the 
Oneida  Powerhouse  with  three  units 
with  a  total  installed  capacity  of  30  MW; 
and  (7)  other  appurtenances. 
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1.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE.  Room  2A,  Washington. 
D.C.  20426,  or  by  calling  (202)  208- 
1371.  The  application  may  be  viewed  on 
http://www.ferc.fed.us/rims.htm  (call 
(202)  208-^222  for  assistance).  A  copy  is 
also  available  for  inspection  and 
reproduction  at  the  address  in  item  g 
above. 

m.  With' this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  as  required  by 
§  106,  National  Historic  Preservation 
Act,  and  the  regulations  of  the  Advisory 
Council  on  Historic  Preservation,  36 
CFR  at  800.4. 
Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-26901  Filed  10-14-99;  8:45  am} 
BMJJNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Regulatory 
Commiaaion 

Notice  of  Application  To  Amend 
Licenae,  and  Soliciting  Commenta, 
Motlona  To  Intervene,  and  Proteata 

October  8, 1999. 

a.  Application  Type:  Application  to 
amend  license  for  the  Borel  Project. 

b.  Project  No:  382-020. 

c.  Date  Filed:  September  20, 1999. 

d.  Applicant:  Southern  California 
Edison  Company  (SCE). 

e.  Name  of  Project:  Borel  Project. 

f.  Location:  The  Borel  Project  is  on  the 
Kern  River,  about  40  miles  northeast  of 
Bakersfield,  near  the  towns  of  Kemville 
and  Isabella,  Kern  Coimty,  California. 
The  project  utilizes  lands  of  the  United 
States. 

g.  Fi7ed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Ms.  Terri  Loun, 
SCE,  300  N.  Lone  Hill  Ave.,  San  Dimas, 
CA  91773,  (909)  394-8717. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Allyson  Lichtenfels  at  (202)  219-3274  or 
by  e-mail  at 
allyson.lichtenfels@ferc.fed.us. 

j.  Deadline  for  Filing  Comments  and/ 
or  Motions:  November  15,  1999. 

k.  Description  of  Filing:  Southern 
California  Edison  proposes  to  delete 
nonjurisdictional  transmission  facilities 
from  the  project  license.  The  licensee 
filed  revised  exhibits  K,  L,  and  M  to 
reflect  changes  to  the  transmission 
facilities  and  as-built  conditions  of  the 
project.  Project  boundaries  were 
modified  accordingly  to  reflect  these 


changes.  The  acreage  of  federal  lands 
encompassed  by  the  project  will  be 
reduced  by  146.46  acres.  No  facilities 
will  be  physically  removed  from  the 
project. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  http://www.ferc.fed.us/ 
online/rims.htm  [call  (202)  208-2222  for 
assistance].  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
oo  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  hecome  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDA-nONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  nimiber  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 


agency's  comments  must  also  be  sent  to 

the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-26902  Filed  10-14-99;  8:45  am) 

BILUNG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6458-6] 

Agency  Information  Collection 
Actlvltlea:  Submlaaion  for  0MB 
Review;  Comment  Requeat;  General 
Hazardoua  Waate  Facility  ^ndarda 

agency:  Environmental  Protection 
Agency  (EPA), 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
approval:  General  Hazardous  Waste 
Facility  Standards,  OMB  Control 
Number  ^050-0120,  expiring  on  January 
31,  2000.  The  ICR  describes  the  nature 
of  the  information  collection  and  its 
expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  November  15, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA  by  phone  at  (202) 
260-2740,  by  email  at 
farmer.sandy@epamail.epa.gov,  or 
download  a  copy  of  the  ICR  off  the 
Internet  at  http://www.epa.gov/icr  and 
refer  to  EPA  ICR  No.  1571.06. 
SUPPLEMENTARY  INFORMATION:  Title: 
General  Hazardous  Waste  Facility 
Standards,  OMB  Control  No.  2050- 
0120,  EPA  ICR  No.  1571.06,  expiring  on 
January  31,  2000.  This  is  a  request  for 
extension  of  a  currently  approved 
collection. 

Abstmct:  Section  3004  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended,  requires  that 
the  U.S.  Environmental  Protection 
Agency  (EPA)  develop  standards  for 
hazardous  waste  treatment,  storage,  and 
disposal  facilities  (TSDFs)  as  may  be 
necessary  to  protect  human  health  and 
the  environment.  Subsections 
3004(a)(1).  (3).  (4).  (5),  and  (6)  specify 
that  these  standards  include,  but  not  be 
limited  to,  the  following  requirements: 

•  Maintaining  records  of  all 
hazardous  wastes  identified  or  Usted 
imder  subtitle  C  that  are  treated,  stored, 
or  disposed  of,  and  the  manner  in  which 
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such  wastes  were  treated,  stored,  or 
disposed  of; 

•  Operating  methods,  techniques,  and 
practices  for  treatment,  storage,  or 
disposal  of  hazardous  waste; 

•  Location,  design,  and  construction 
of  such  hazardous  waste  treatment, 
disposal,  or  storage  facilities; 

•  Contingency  plans  for  effective 
action  to  minimize  unanticipated 
damage  from  any  treatment,  storage,  or 
disposal  of  any  such  hazardous  waste; 
and 

•  Maintaining  or  operating  such 
facilities  and  requiring  such  additional 
qualifications  as  to  ownership, 
continuity  of  operation,  training  for 
personnel,  and  financial  responsibility 
as  may  be  necessary  or  desirable. 

The  regulations  implementing  these 
requirements  are  codified  in  the  Code  of 
Federal  Regulations  (CFR)  Title  40,  parts 
264  and  265.  The  collection  of  this 
information  enables  EPA  to  properly 
determine  whether  owners/operators  or 
hazardous  waste  treatment,  storage,  and 
disposal  facilities  meet  the  requirements 
of  Section  3004(a)  of  RCRA.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  imless  it 
displays  a  currently  valid  0MB  control 
number.  The  0MB  control  niunbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  Chapter  15.  The 
Federal  Register  document  required 
under  5  CFR  1320.8(d),  soliciting 
comments  on  this  collection  of 
information  was  published  on  6/17/99 
(64  FR  32491);  no  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  313  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  persoimel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Business. 

Estimated  Number  of  Respondents: 
2.724. 


Frequency  of  Response:  Occasional. 

Estimated  Total  Annual  Hour  Burden: 
804,467  hours. 

Estimated  Total  Annualized  Capital, 
Operating/  Maintenance  Cost  Burden: 
$1,374,000. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1571.06  and 
OMB  Control  No.  2050-0120  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Enviromnental 

Protection  Agency,  Office  of  Policy, 

Regulatory  Information  Division 

(2137),  401  M  Street,  SW, 

Washington,  DC  20460; 
and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA,  725  17th  Street,  NW, 

Washington,  DC  20503. 

Dated:  October  8. 1999. 
Richard  T.  Westlund, 

Acting  Director,  Regulatory  Information 

Division. 

[FR  Doc.  99-26968  Filed  10-14-99;  8:45  am] 

BILLING  CODE  asao-«a-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6458-7] 

Adequacy  Status  of  Submitted  State 
Implementatton  Plana  for 
Tranaportatlon  Confomttty  Purpoaes: 
Houaton  9%  Rate-of-Progreaa  for 
Ozone  and  El  Paao  Section  179B 
International  Border  for  Cartxxi 
Monoxide 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTKM:  Notice  of  adequacy  status. 

summary:  In  this  notice,  EPA  is 
announcing  that  the  motor  vehicle 
emissions  budgets  contained  in  the 
submitted  Houston  9%  Rate-of-Progress 
(ROP)  for  ozone  and  the  El  Paso  Section 
179B  International  Border  carbon 
monoxide  State  Implementation  Plans 
(SIP)  are  adequate  for  transportation 
conformity  purposes.  As  a  result  of  oiu' 
determination,  the  budgets  fiom  the 
submitted  Houston  9%  ROP  and  the  El 
Paso  Section  179B  International  Border 
SIPs  may  be  used  for  future  conformity 
determinations  in  the  Houston  and  El 
Paso  areas,  respectively.  No  conunents 
were  received  during  the  public 
comment  period. 


DATES:  These  budgets  are  effective 
November  1, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
J.  Behnam,  P.E.,  The  U.S.  Environmental 
Protection  Agency.  1445  Ross  Avenue, 
Dallas,  Texas  75202;  telephone  (214) 
665-7247. 

SUPPLEMENTARY  INFORMATION: 
Transportation  conformity  is  required 
by  section  176(c)  of  the  Clean  Air  Act. 
The  EPA's  conformity  rule,  40  CFR  part 
93,  requires  that  transportation  plans, 
programs,  and  projects  conform  to  SIPs 
and  establishes  the  criteria  and 
procedures  for  determining  whether  or 
not  they  do.  Conformity  to  a  SIP  means 
that  transportation  activities  will  not 
produce  new  air  quality  violations, 
worsen  existing  violations,  or  delay 
tunely  attainment  of  the  national 
ambient  air  quality  standards.  The 
criteria  by  which  EPA  determines 
whether  a  SIP's  motor  vehicle  emission 
budgets  are  adequate  for  conformity 
purposes  are  outlined  in  40  CFR 
93.118(e)(4).  An  adequacy  review  is 
separate  bom  EPA's  completeness 
review,  and  it  should  not  be  used  to 
prejudge  EPA's  ultimate  approval  of  the 
SIP.  Even  if  we  find  a  budget  adequate, 
the  SIP  could  later  be  disapproved. 

On  March  2, 1999,  the  D.C.  Circuit 
Court  of  Appeals  ruled  that  budgets 
contained  in  submitted  SIPs  cannot  be 
used  for  conformity  determinations 
imless  EPA  has  affirmatively  found  the 
conformity  budget  adequate.  We  have 
described  our  process  for  determining 
the  adequacy  of  submitted  SIP  budgets 
in  the  policy  guidance  dated  May  14, 
1999,  and  titled  Conformity  Guidance 
on  Implementation  of  March  2,  1999 
Conformity  Court  Decision.  You  may 
obtain  a  copy  of  this  guidance  fixim 
EPA's  conformity  weh  site:  http:// 
www.epa.gov/oms/traq  (once  there, 
click  on  "conformity"  and  then  scroll 
down)  or  by  contacting  us  at  the  address 
above. 

By  this  notice,  we  are  simply 
aimoimcing  the  adequacy 
determinations  that  we  have  already 
made.  On  May  19, 1998,  we  received  the 
Houston  9%  ROP  SIP  which  contained 
a  volatile  organic  compounds  budget  of 
132.68  tons/day  and  a  nitrogen  oxides 
budget  of  283.01  tons/day.  On 
September  27, 1995,  we  received  the  El 
Paso  179B  International  Border  carbon 
monoxide  SIP  which  contained  a  carbon 
monoxide  budget  of  96.9  tons/day. 
Notices  that  we  had  received  these  SIPs 
were  posted  on  the  EPA's  website  for  a 
30  day  public  comment  period.  The 
public  comment  period  closed  on  July  7, 
1999.  We  did  not  receive  any  comments. 
After  the  public  comment  process,  we 
sent  letters  to  the  Texas  Natural 
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Resource  Conservation  Commission 
stating  that  these  budgets  are  adequate 
and  can  be  used  for  conformity 
determinations. 

Therefore,  the  budgets  contained  in 
the  submitted  SIPs  as  referenced  above 
may  be  used  for  transportation 
conformity  by  the  respective 
Metropolitan  Planning  Organizations  in 
Houston  and  El  Paso. 

Dated:  October  4. 1999. 
ferry  Clifford, 

Acting  Regional  Administrator,  Region  6. 
[FR  Doc.  99-26969  Filed  10-14-99;  8:45  am] 
BIUINQ  CODE  6sea-«o-u 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6247-1] 

Environmental  ImfMCt  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  InJformation  (202) 

564-7167  or  (202)  564-7153. 

Weekly  receipt  of  Environmental  Impact 
Statements 

Filed  October  04, 1999  Through  October 
08. 1999 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  990358.  FINAL  EIS,  AFS.  UT, 
Wasatch  Powderbird  Guides  Permit 
Renewal,  Proposal  to  Conduct  Guided 
Helicopter  Siding  Activities  on 
National  Forest  System  Land, 
Issxiance  of  a  Special-Use-Permit, 
Wasatch-Cache  National  Forest,  Uinta 
National  Forest,  Salt  Lake  County, 
UT,  Due:  November  15, 1999,  Contact: 
Rob  Cruz  (801)  733-2685. 

EIS  No.  990359,  FINAL  EIS.  COS.  PA. 
Lackawanna  River  Flood  Protection 
Project,  To  Provide  the  Plot  and  Green 
Ridge  Reevaluation,  Scranton  Local 
Flood  Protection,  Lackawanna  River, 
Lackawanna  County,  PA,  Due: 
November  15,  1999.  Contact:  Michele 
Bistany  (410)  962-4934. 

EIS  No.  990360.  FINAL  EIS.  NOA. 
Calico  Scallop  Fishery  and  Sargassum 
Habitat  Fishery,  Fishery  Management 
Plans  Establishment  and 
Implementation,  South  Atlantic 
Region,  Due:  November  15, 1999, 
Contact:  Steve  Branstetter  (727)  570- 
5305. 
The  above  FEIS  close  the  Sargassimi 

Fishery  Management  Plan  Portion  of 

DEIS  1980260.  The  Calico  Scallop 

Fishery  Management  Plan  portion  of  the 

DEIS  will  be  closed  at  a  later  date. 

EIS  No.  990361.  HNAL  EIS,  COE.  TN. 
KY,  Reelfoot  Lake  Project, 
Implementation  of  Wetland 
Preservation,  Waterfowl  Habitat 
Restoration,  Fishery  Improvement, 


Lake  and  Obion  Counties,  TN  and 
Fulton  Coimty,  KY,  Due:  November 
15, 1999,  Contact:  Richard  Hite  (901) 
544-0706. 

EIS  No.  990362.  DRAFT  EIS,  AFS.  MT. 
ID.  Yellowstone  Pipeline  Missoula  to 
Thompson  Falls  Reroute, 
Construction  and  Operation,  Special- 
Use-Permit  and  Right-of-Way 
Easement,  Missoula,  Sanders  and 
Mineral  Coimties,  MT  and  Shoshone 
Coxmty,  ID,  Due:  November  29, 1999, 
Contact:  Terry  Egenhoff  (406)  329- 
3833. 

EIS  No.  990363,  DRAFT  EIS,  AFS,  OR, 
Five  Rivers  Watershed  Landscape 
Management  Project,  To  Restore 
Terrestrial  and  Aquatic  Habitat, 
Special-Use-Permit,  Siuslaw  National 
Forest,  Waldport  Ranger  District, 
Lincoln  and  Lane  Counties,  OR,  Due: 
December  30, 1999,  Contact:  Doris  Tai 
(541)  563-3211. 

EIS  No.  990364,  HNAL  SUPPLEMENT, 
FHW,  lA,  Central  Business  District 
Loop  Arterial  Construction,  Harding 
Road  and  1-235  to  US  65  at  Scott 
Avenue,  Funding  and  404  Permit, 
Polk  County,  lA,  Due:  November  22, 
1999,  Contact:  Bobby  Blockmon  (512) 
233—7300. 

EIS  No.  990365,  FINAL  EIS.  NRC.  MD, 
Generic  EIS— Calvert  Cliffs  Nuclear 
Power  Plant  Unit  1  and  2,  License 
Renewal  of  Nuclear  Plant,  Calvert 
County,  MD,  Due:  November  15, 1999, 
Contact:  Thomas  J.  Kenyon  (301)  415- 
1170. 

EIS  No.  990366,  HNAL  EIS.  COE.  CA. 
Tule  River  Basin  Investigation  Project, 
Plan  to  Increase  Flood  Protection 
Downstream  of  Success  Dam  and 
Increase  Storage  Space  in  Lake 
Success  for  Irrigation  Water,  Tule 
River,  Tulace  and  King  Counties,  CA, 
Due:  November  15, 1999.  Contact: 
Mario  Parker  (916)  557-6701. 

EIS  No.  990367,  DRAFT  EIS,  COE,  CA, 
San  Timoteo  Creek  Reach  3B  Flood 
Control  Project,  Flood  Protection, 
Construction,  Operation  and 
Maintenance,  San  Bernardino  Coimty, 
CA,  Due:  November  29, 1999,  Contact: 
Joy  Jaiswal  (213)  452-3871. 

EIS  No.  990368,  DRAFT  EIS,  ELM,  NM, 
Albuquerque  Field  Office  Riparian 
and  Aquatic  Habitats  Management,  To 
Restore  and  I*rotect,  Rio  Puerco 
Resource  Management  Plan 
Amendment  (RMPA),  Cibola, 
Sandoval,  McKinley,  Rio  Arriba, 
Bernalillo,  Valencia  and  Santa  Fe 
Counties,  NM,  Due:  January  12,  2000, 
Contact:  Jim  Silva  (505)  761-8901. 

EIS  No.  990369,  DRAFT  EIS,  ELM.  NM. 
Farmington  Field  Office  Riparian  and 
Aquatic  Habitat  Management,  To 
Restore  and  Protect,  Farmington 
Riparian  and  Aquatic  Habitat 


Management  Plan,  San  Juan, 
McKinley,  Rio  Arriba  and  Sandoval 
Cotmties,  NM,  Due:  January  12,  2000, 
Contact:  Robert  Moore  (505)  599- 
6311. 

EIS  No.  990370.  DRAFT  EIS,  BLM.  NM. 
Las  Cruces  Field  Office  Riparian  and 
Aquatic  Habitat  Management,  To 
Restore  and  Protect,  Mimbres 
Resource  Management  Plan,  Dona 
Ana,  Lima,  Grant  and  Hidalgo 
Counties,  NM,  Due:  January  12,  2000, 
Contact:  Bill  Merhege  (505)  525-4369. 

EIS  No.  990371.  DRAFT  EIS.  BLM.  NM. 
Taos  Field  Office  Riparian  and 
Aquatic  Habitat  Management,  To 
Restore  and  Protect,  Colfax,  Harding, 
Los  Alamos,  Mora,  Rio  Arriba,  San 
Miquel,  Santa  Fe,  Taos  and  Unison 
Counties,  NM,  Due:  January  12,  2000, 
Contact:  Pam  Herrera  (505)  751-4705. 

Amended  Notices 

EIS  No.  990229,  DRAFT  EIS,  AFS,  MT. 
NB.  WY.  ND,  SD,  Dakota  Prairie 
Grasslands,  Nebraska  National  Forest 
Units  and  Thunder  Basin  National 
Grassland,  Land  and  Resource 
Management  Plans  1999  Revisions, 
Implementation,  MT,  NB,  WY,  ND 
and  SD,  Due:  November  29, 1999, 
Contact:  Pam  Gardner  (308)  432-0300. 
Published  FR  07-16-99.  Review 
Period  Extended,  from  10-13-99  to 
11—29-99. 

EIS  No.  990341,  FINAL  EIS,  FHW,  MS, 
Airport  Parkway /Mississippi  25 
Connectors,  Construction  Beginning 
at  Intersection  of  High  Street/ 
Interstate  55  (1-55),  Ending  at 
Mississippi  25,  City  of  Jackson,  Hinds 
and  Rankin  Counties,  MS,  Ehie: 
November  01, 1999,  Contact:  Cecil  W. 
Vick,  Jr.  (601)  965-4217.  Published 
FR  10-01-99  Correction  to  Title. 

Dated:  October  12, 1999. 
William  D.  Dickerson, 

Director,  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

[FR  Doc.  99-27017  Filed  10-14-99;  8:45  am) 

BiUJNG  CODE  6860-60-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-645a-2] 

Determination  of  the  Waste  Isolation 
Pilot  Plant's  Compliance  With 
Applicable  Federal  Environmental 
Laws  for  the  Period  October  1996-1998 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)  has 
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determined  that,  for  the  period  October 
1996  to  October  1998,  the  U.S. 
Department  of  Energy  (DOE)  has 
submitted  documentation  that  the  Waste 
Isolation  Pilot  Plant  (WIPP),  operated  by 
DOE,  was  in  compliance  with 
applicable  Federal  statutes,  regulations, 
and  permit  requirements  designated  in 
Section  9(a)(1)  of  the  WIPP  Land 
Withdrawal  Act,  as  amended.  The 
Secretary  of  Energy  was  notified  of  the 
determination  via  letter  from  EPA 
Administrator  Carol  M.  Browner  dated 
October  7, 1999. 

This  determination  is  made  under  the 
authority  of  Section  9  of  the  WIPP  Land 
Withdrawal  Act  (WIPP  LWA).  (Pub.  L. 
102-579  and  104-201.)  Section  9(a)(1) 
of  the  WIPP  LWA  requires  that,  as  of  the 
date  of  the  enactment  of  the  WIPP  LWA, 
DOE  shall  comply  with  respect  to  WIPP 
with  (1)  regulations  for  the  management 
and  storage  of  radioactive  waste  (40  CFR 
Part  191,  Sul^art  A);  (2)  the  Clean  Air 
Act;  (3)  the  Sohd  Waste  Disposal  Act; 
(4)  the  Safe  Drinking  Water  Act;  (5)  the 
Toxic  Substances  Control  Act;  (6)  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act;  and  (7)  all  other  applicable  Federal 
laws  pertaining  to  public  health  and 
safety  or  the  environment.  Section 
9(a)(2)  of  the  WIPP  LWA  requires  DOE 
biennially  to  submit  to  EPA 
documentation  of  continued  compliance 
with  the  laws,  regulations,  and  permit 
requirements  set  forth  in  Section  9(a)(1). 
(DOE  is  required  biennially  to  submit 
documentation  of  compliance  with  the 
Solid  Waste  Disposal  Act  to  the  State  of 
New  Mexico.)  Section  9(a)(3)  requires 
the  Administrator  of  EPA  to  determine 
on  a  biennial  basis,  following  the 
submittal  of  documentation  of 
compliance  by  the  Secretary  of  DOE, 
whether  the  WIPP  is  in  compliance  with 
the  pertinent  laws,  regulations,  and 
permit  requirements,  as  set  forth  at 
Section  9(a)(1). 

EPA  has  determined  that  for  the 
period  October  1996  to  October  1998, 
DOE  has  submitted  documentation 
which  indicates  continued  compliance 
with  40  CFR  Part  191,  Subpart  A,  the 
Clean  Air  Act,  the  Safe  Drinking  Water 
Act,  the  Toxic  Substances  Control  Act, 
and  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act.  With  respect  to  other  applicable 
Federal  laws  pertaining  to  public  health 
and  safety  or  the  environment,  as 
required  by  Section  9(a)(1)(G),  DOE's 
documentation  also  indicates  that  DOE 
was  in  compliance  with  the  Clean  Water 
Act,  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA),  and 
certain  statutes  under  the  jmisdiction  of 
the  Department  of  Interior. 


This  determination  is  not  in  any  way 
related  to,  or  a  part  of,  EPA's 
certification  decision  regarding  whether 
the  WIPP  complies  with  the  disposal 
standards  for  transuranic  radioactive 
waste  (40  CFR  Part  191).  EPA's 
certification  rulemaking  was  conducted 
pursuant  to  Section  8(d)  of  the  WIPP 
LWA  and  is  wholly  separate  from  this 
regulatory  action. 

FOR  FURTHER  INFORMATION  CONTACT:  Nick 
Stone;  telephone  number:  214-665- 
7226;  address:  WIPP  Project  Officer, 
Mail  Code  6PD-N,  U.S.  Environmental 
Protection  Agency,  Region  6, 1445  Ross 
Avenue,  Dallas,  TX  75202.  Materials 
related  to  this  determination  have  been 
placed  in  Docket  A-98-49,  Item  11-83, 
located  at  the  U.S.  Environmental 
Protection  Agency,  Air  Docket  Section, 
Room  M-1500,  401  M  Street,  SW, 
Washington,  D.C.  20460.  The  docket  is 
open  for  public  inspection  from  8:00 
a.m.  until  5:30  p.m.,  Monday  through 
Friday,  except  on  Federal  holidays.  A 
reasonable  fee  may  be  charged  for 
photocopying  services. 

Dated:  October  7, 1999. 
Carol  M.  Browner, 

Administrator. 

[FR  Doc.  99-26964  Filed  10-14-99;  8.45  am] 

BILUNG  CODE  SS60-50-U 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

[FRL-6458-3] 

Peer  Review  of  Agency  Strategy  for 
Research  on  Environmental  Risks  to 
Children 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
workshop  organized  by  Eastern 
Research  Group,  Inc.,  a  U.S. 
Environmental  Protection  Agency  (EPA) 
contractor,  to  obtain  scientific  peer- 
review  of  an  EPA  Office  of  Research  and 
Development  (ORD)  draft  Research 
Strategy  entitled:  Strategy  for  Research 
on  Environmental  Risks  to  Children. 
DATES:  The  peer  review  workshop  will 
begin  at  9:00  a.m.  and  end  no  later  than 
5:00  p.m.  on  Tuesday,  November  9, 
1999,  and  begin  at  8:30  a.m.  and  end  no 
earlier  than  3:00  p.m.  on  Wednesday. 
November  10,  1999.  Members  of  the 
public  may  attend  as  observers.  Due  to 
limited  space,  seating  at  the  meetings 
will  be  on  a  first-come  first-serve  basis. 
ADDRESSES:  The  peer  review  will  be 
held  at  the  Holiday  Inn  Capitol,  550  C 
Street,  SW,  Washington,  DC  20024.  To 
attend  the  workshop  as  an  observer, 


contact  Eastern  Research  Group,  Inc., 
Telephone:  (781)  674-7374.  Space  is 
limited  so  please  register  early. 

AVAILABIUTY  OF  REVIEW  MATERIALS:  An 
electronic  version  of  the  draft  Research 
Strategy  is  accessible  on  EPA's  National 
Center  for  Enviromnental  Assessment 
(NCEA)  home  page  via  the  Internet  at 
http://www.epa.gov/ncea/new.htm. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
EPA  has  contracted  with  Eastern 
Research  Group,  Inc.,  (ERG,  Inc.,  110 
Hartwell  Avenue,  Lexington, 
Massachusetts  02421).  To  attend  the 
meeting  as  an  observer,  please 
preregister  by  calling  ERG  at  781-674- 
7374  or  fax  a  registration  request  to  781- 
674-2906.  Upon  registration,  you  will 
be  sent  an  agenda  and  a  logistical  fact 
sheet. 

SUPPLEMENTARY  INFORMATION:  ERG  is 
convening  the  peer  review  panel  to 
review  a  draft  Strategy  for  Research  on 
Environmental  Risks  to  Children.  The 
peer  review  panel  is  requested  to 
comment  on  the  extent  to  which  the 
Research  Strategy  clearly  identifies  the 
appropriate  strategic  directions  for  a 
core  research  program  that  will  develop 
the  methods,  models,  and 
measurements  to  strengthen  the 
scientific  foundation  for  risk 
assessments  for  children  across  EPA  and 
to  reduce  children's  risks. 

The  Research  Strategy  aims  to  strike 
a  balance  between  research  directed  at 
basic  issues,  such  as  whether  children 
are  more  susceptible  or  highly  exposed 
to  particular  environmental  substances, 
and  research  that  will  provide  the 
methods  and  models  to  support  risk 
assessments  of  environmental 
substances  as  they  are  conducted  in  the 
EPA  Programs. 

After  considering  recommendations 
from  extramural  advisory  groups,  as 
well  as  bom  senior  scientists  from 
across  EPA's  Program  and  Regional 
Offices.  ORD  has  identified,  in  the 
Research  Strategy,  the  strategic 
directions  for  its  Children's  Health 
Research  Program.  While  the  Research 
Strategy  delineates  the  research  areas 
comprising  the  framework  for  the 
Children's  Health  Research  Program,  the 
details  of  the  research  areas,  including 
the  scientific  approach  at  the  individual 
project  level,  and  the  anticipated 
products,  performance  measures,  and 
schedules,  will  be  included  in 
subsequent  research  plans  and  are  not  a 
part  of  this  Research  Strategy.  ERG  is 
imdertaking  the  establishment  of  a  peer 
review  panel  to  review  the  Research 
Strategy. 
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Dated:  October  7. 1999. 
Harold  Zenick, 

Acting  Deputy  Assistant  Administrator  for 
Science,  Office  of  Research  and  Development. 
[FR  Doc.  99-26965  Filed  10-14-99;  8:45  ami 

HUJNQ  CODE  aseo-M-ii 

ENVIRONMENTAL  PROTEdlON 
AGENCY 

[PF-891;FRL-«09»-«I 

Notico  Of  HIing  Pesticide  Petitions  To 
Establish  a  Tolerance  for  Certain 
Pesticide  Chemicals  in  or  on  Food 

AGENCY:  Environmental  Protection    ' 
Agency  (EPA). 


action:  Notice. 


summary:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-891,  must  be 
received  on  or  before  November  15, 
1999. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 


"SUPPLEMENTARY  INFORMATION" 
section.  To  ensure  proper  receipt  by 
EPA,  it  is  imperative  that  you  identify 
docket  control  number  PF-891  in  the 
subject  line  on  the  first  page  of  your 
response. 


FOR  FURTHER  INFORMATION  CONTACT:  The 
product  manager  listed  in  the  table 
below: 


Product  Manager 


Ann  Sibold  

WiHiam  Sproat 


Office  location/telephone  number/e-mail  address 


Rm.  212,  CM  #2,  703-305-6502, 

sit>okl.annOepamail.epa.gov. 
Rm.  6044,  CM  #2,  703-308-8587, 

sproat.william@epamail.epa.gov. 


e-mail: 
e-mail: 


Address 


1921  Jefferson  Davis  Hwy, 

Arlington,  VA 
Do. 


Petition  num- 
ber(s) 


PR  6H5743 
PP  9F6043 


SUPPt^MENTARY  INFORMATION: 
I.  General  Information 

A.  Does  This  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Cat- 

NAICS 

Examples  of  poten- 

egones 

tially  affected  entities 

Industry 

111 

Crop  production 

112 

Animal  production 

311 

Food  manufacturing 

32532 

Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 


B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  imder 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
891.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  dociunents  that  are 
physically  located  in  the  docket,  as  well 
as  the  dociunents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 


#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  nimiber 
is (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-891  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  hiformation 
Resources  and  Services  Division 
(75G2C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PERIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  E-mail 
to:  "opp-docket@epa.gov ,"  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
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and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  5.1/6.1  or  ASCII  file 
fonnat.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-891.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  To  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified  in 
the  "FOR  FURTHER  INFORMATION 
CCWTACT"  section. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  yo\xt  views  as  clearly  as 
possible. 

2.  Describe  any  assiunptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
Ulustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Action  Is  the  Agency  Taking? 

EPA  has  received  pesticide  petitions 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  uf  certain  pesticide  chemicals 


in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Comestic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
these  petitions  contain  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petition.  Additional  data  may  be 
needed  before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities,  Feed 
additives.  Food  additives,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  October  7, 1999. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Summaries  of  Potions 

The  petitioner  summaries  of  the 
pesticide  petitions  are  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summaries  of  the  petitions 
were  prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  is  publishing  the  petition 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition  summary 
annoimces  the  availability  of  a 
description  of  the  analj^tical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

1.  AgiCvo  Environmental  Health 

PP  6H5743 

EPA  has  received  a  pesticide  petition 
(PP  6H5743)  from  AgrEvo 
Environmental  Health,  95  Chestnut 
Ridge  Road,  Montvale.  NJ  07645 
proposing,  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act,  21  U.S.C.  346a(d),  to  amend  40  CFR 
part  180  by  establishing  a  tolerance  for 
residues  of  esbiothrin  and  S-bioallethrin 
in  or  on  food/feed  items  as  a  result  of 
applications  in  food/feed  handling 
establishments  at  1.0  parts  per  million 
(ppm).  EPA  has  determined  that  the 
petition  conteiins  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 


A.  Residue  Chemistry 

1 .  Plant  metabolism.  The  nature  of  the 
residues  of  esbiothrin  and  S-bioallethrin 
in  plants  relevant  to  the  estabUshment 
of  a  food/feed  additive  tolerance  is 
adequately  understood.  Metabolism  data 
have  been  generated  on  tomatoes,  wheat 
and  lettuce  as  well  as  samples  of  these 
stored  commodities.  All  degradates 
found  from  the  metabolism  samples  had 
structtu^s  consistent  with 
photoproducts  of  allethrin.  Only  very 
minor  amounts  of  cleavage  products 
were  found,  indicating  that  metabolic  or 
abiotic  cleavage  was  not  occurring  to 
any  great  extent.  In  view  of  the  known 
rapid  photodegradation  of  allethrin  and 
related  compounds,  it  is  most  likely  that 
these  products  arose  from  photolysis, 
rather  than  metabolism.  No  metabolites 
of  toxicological  concern  were  identified. 
Therefore,  the  only  residue  of  concern  is 
allethrin. 

2.  Analytical  method.  Analytical 
methods  for  determining  residues  of 
allethrin  ia  a  variety  of  food 
commodities  have  been  developed  and 
submitted  to  the  Agency.  These 
methods  use  gas  chromatography  (GC) 
with  quantitation  by  an  electron  capture 
detector  (ECD)  for  determination  of  total 
allethrin  residues.  These  methods  have 
been  validated  and  are  appropriate  for 
the  determination  of  allethrin  residues 
in  a  variety  of  food  commodities  after 
application  in  food/feed  handling 
establishments. 

3.  Magnitude  of  residues.  The 
magnitude  of  the  residue  study 
demonstrated  that  residues  of  esbiothrin 
and  S-bioallethrin  are  not  expected  to 
exceed  the  proposed  tolerance  level  of 

1 .0  ppm  as  a  result  of  the  use  of  these 
compounds  in  food/feed  handling 
establishments. 

B.  Toxicological  Profile 

1.  Acute  toxicity— i.  S-bioallethrin. 
The  acute  rat  oral  LD50  of  S-bioallethrin 
was  574  milligrams/kilograms  (mg/kg) 
(males)  and  413  mg/kg  (females)  when 
administered  in  PEG  200  and  607  mg/ 
kg  (males)  and  497  mg/kg  (females) 
when  administered  in  com  oil.  The 
acute  rabbit  dermal  LD50  was  greater 
than  2,000  mg/kg.  The  acute  rat 
inhalation  LCm)  was  1.26  milligrams  per 
liter  (mg/L).  S-bioallethrin  was  found  to 
be  slightly  irritating  to  rabbit  eyes,  non- 
irritating  to  rabbit  skin,  and  did  not 
elicit  a  sensitizing  response  in  guinea 
pigs. 

ii.  Esbiothrin.  The  acute  oral  LD50  of 
esbiothrin  in  rats  was  432.3  mg/kg 
(males)  and  378  mg/kg  (females).  The 
acute  dermal  LD50  in  rabbits  was  greater 
than  2,000  mg/kg.  The  acute  inhalation 
LQm)  in  rats  was  2.59  mg/L.  Esbiothrin 
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was  found  to  be  non-irritating  to  rabbit 
eyes,  slightly  irritating  to  rabbit  skin, 
and  did  not  elicit  a  sensitizing  response 
in  guinea  pigs. 

2.  Genotoxicity.  No  indication  of 
genotoxicity  was  noted  in  a  battery  of  in 
vivo  and  in  vitro  studies  conducted  with 
either  S-bioallethrin  or  esbiothrin. 

3.  Reproductive  and  developmental 
toxicity — i.  S-bioallethrin.  In  a  rat 
developmental  toxicity  study,  animals 
were  administered  S-bioallethrin  at  0,  5, 
20,  and  80  mg/kg/day  during  gestation 
days  6-15.  Maternal  mortality,  tremors, 
piloerection  and  body  weight  (bwt) 
changes  were  observed.  No  evidence  of 
developmental  toxicity  was  observed. 
The  maternal  no  observed  adverse  effect 
levels  (NOAEL)  was  20  mg/kg/day.  The 
developmental  NOAEL  was  80  mg/kg/ 

dav. 

m  a  rabbit  developmental  toxicity 
study,  animals  were  administered  S- 
bioallethrin  at  0,  5.  50,  or  200  mg/kg/ 
day  during  gestation  days  6-19.  Tremors 
and  reduced  bwts  and  food 
consumption  were  reported.  The 
maternal  NOAEL  was  50  mg/kg/day. 
Some  evidence  of  slight  developmental 
delay  and  an  associated  increased 
incidence  of  extra  ribs  and  vertebrae 
were  noted  at  the  200  mg/kg/day  level. 
However  these  findings  were  only 
observed  at  the  maternally  toxic  dose. 
The  developmental  NOAEL  was  50  mg/ 
kg/day. 

ii.  Esbiothrin.  In  a  developmental 
toxicity  study,  rats  were  administered  0, 
5,  25.  and  125  mg/kg/day  esbiothrin 
during  gestation  days  6-15.  The 
maternal  NOAEL  was  25  mg/kg/day 
based  on  mortality  and  excess 
salivation,  urine  staining  of  the 
abdominal  fur,  tremors,  body  jerks  and 
hypersensitivity  to  sound.  Tliere  were 
no  indications  of  developmental 
toxicity.  The  developmental  NOAEL 
was  125  m^/kg/day. 

In  a  rabbit  developmental  toxicity 
study,  animals  were  administered 
esbiodirin  at  0,  30, 100,  and  300  mg/kg/ 
day  during  gestation  days  6-18.  The 
maternal  NOAEL  was  100  mg/kg/day 
based  on  deaths,  tremors,  decreased 
motor  activity,  and  ataxia.  There  were 
no  indications  of  developmental 
toxicity.  The  developmental  NOAEL 
was  300  mg/kg/day. 

In  a  2-generation  reproduction  study, 
esbiothrin  was  administered  to  rats  at 
dietary  concentrations  of  0,  70,  200,  600, 
and  1,800  ppm.  Decreased  body  weights 
(bwts)  and  mortality  were  observed  in 
Fl  parental  animals.  Slight  decreases  in 
pup  viability  and  pup  weights  were 
observed  only  in  the  Fl  generation  and 
were  confined  to  four  litters  in  the  high 
dose  group.  The  reproductive  NOAEL 
was  600  ppm  or  50.4  mg/kg/day. 


4.  Subchronic  toxicity^-i.  S- 
bioallethrin.  A  28-day  dermal  toxicity 
study  was  conducted  with  S- 
bioedlethrin  applied  to  the  backs  of  rats 
at  0, 10,  100.  or  1,000  mg/kg/day  for  6 
hours/exposure  5  days/week  for  a  total 
of  28  exposures.  There  were  no 
treatment-related  effects  observed.  The 
NOAEL  was  1,000  mg/kg/day. 

A  28-day  rat  inhalation  study  was 
conducted  with  S-bioallethrin  at 
analytical  concentrations  of  0  (air  only), 
0.0051,  0.025,  and  0.073  mg/L.  Animals 
were  exposed  for  6  hours/day,  5  days/ 
week  for  a  total  of  4  weeks.  Intermittent 
limb  tremors,  walking  on  "tip  toes," 
hunched  posture,  aggressive  behavior 
and  vocalizing  when  handled  were 
observed  at  0.025  and  0.073  mg/L.  The 
NOAEL  was  0.0051  mg/L. 

In  a  90-day  feeding  study,  rats  were 
administered  S-bioallethrin  at  dietary 
concentrations  of  0,  250,  500,  2,000,  and 
8,000  ppm.  Reduced  bwt  gain,  food  and 
water  consumption,  and  increased 
absolute  and  relative  liver  and  thyroid 
weights  were  observed  at  2,000  ppm 
and  higher.  Various  microscopic 
findings  were  reported  for  liver,  kidneys 
and  the  thyroid.  The  NOAEL  was  250 
ppm  or  18.5  me/kg/day. 

In  a  90-day  reeding  study,  beagle  dogs 
were  administered  S-bioallethrin  at 
dietary  concentrations  of  0, 400, 1,000, 
and  2,250  ppm.  Decreased  bwt  gains, 
muscle  tremors,  wasted  body  condition, 
and  intermittent  incidences  of 
decreased  activity,  hunched  posture, 
diarrhea,  and  increased  absolute  and 
relative  liver  weights  were  observed. 
Histopathologic  examination  of  the  liver 
revealed  centrilobular  hepatocyte 
enlargement.  The  NOAEL  was  1,000 
ppm  (38.54  mg/kg/day). 

ii.  Esbiothrin.  In  a  21-day  dermal 
toxicity  study,  rabbits  were  exposed  to 
0,  40,  200  and  1,000  mg/kg  esbiothrin 
for  6  hours/day  for  5  days/week  for  3 
weeks.  There  were  no  treatment-related 
systemic  effects.  Dermal  effects  were 
noted  at  all  dose  levels.  The  NOAEL  for 
systemic  toxicity  was  1,000  mg/kg/day 
highest  dose  tested  (HDT). 

5.  Chronic  toxicity.  In  a  2-year 
toxicity/oncogenicity  study,  rats  were 
administered  0, 100,  500, 1,500,  or  4,500 
ppm  esbiothrin  in  the  diet.  Decreased 
bwt  gain,  increased  liver  enzymes  and 
cholesterol  levels,  increased  liver 
weights,  hepatocellular  hypertrophy 
and  hepatic  cell  degeneration  and 
necrosis  were  observed.  There  was  no 
evidence  of  oncogenicity.  The  NOAEL 
was  500  ppm  (27  mg/kg/day). 

A  2-year  toxicity /oncogenicity  study 
was  conducted  with  esbiothrin  in  mice 
at  dietary  concentrations  of  0,  50,  250, 
or  1,250  ppm  esbiothrin.  Increased 
absolute  and  relative  liver  weights  were 


observed.  There  was  no  evidence  of 
oncogenicity.  The  NOAEL  was  1,250 
ppm  (214.3  mc/ke/day). 

In  a  1-year  feeding  study,  beagle  dogs 
were  administered  dietary 
concentrations  of  0,  80,  400.  and  2,000 
ppm  esbiothrin.  There  were  no 
toxicologically  significant  effects 
observed.  The  NOAEL  for  this  study 
was  2,000  ppm  (69.9  mg/kg/day). 

6.  Animal  metabolism.  It  appears  that 
absorption  of  the  allethrins  is  dependent 
upon  the  vehicle  and  route  of 
administration.  However,  once 
absorbed,  the  allethrins  are  readily 
excreted.  The  dermal  absorption 
determined  from  a  rat  dermal  absorption 
study  was  approximately  25%  when 
administered  in  an  aromatic 
hydrocarbon  vehicle. 

7.  Endocrine  disruption.  No  special 
studies  have  been  conducted  to 
investigate  the  potential  of  esbiothrin  or 
S-bioallethrin  to  induce  estrogenic  or 
other  endocrine  effects.  However,  the 
standard  battery  of  required  toxicity 
studies  has  been  completed.  The  studies 
include  an  evaluation  of  the  potential 
effects  on  reproduction  and 
development  and  an  evaluation  of  the 
pathology  of  the  endocrine  organs 
following  repeated  or  long-term 
exposure.  These  studies  are  generally 
considered  to  be  sufficient  to  detect  any 
endocrine  effects,  yet  no  such  effects 
were  detected.  Thus,  the  potential  for 
esbiothrin  or  S-bioallethrin  to  produce 
any  significant  endocrine  effects  is 
considered  to  be  minimal. 

C.  Aggregate  Exposure 

Esbiothrin  and  S-bioallethrin  are 
broad-spectrum  insecticides  used  to 
control  various  pests  in  domestic  indoor 
and  outdoor  areas  (including  use  on 
pets),  conmiercial  and  industrial  food 
use  areas  and  on  ornamental  plants. 
Thus,  aggregate  non-occupational 
exposure  would  include  exposures 
resulting  from  non-food  uses  in  addition 
to  consumption  of  potential  residues  in 
food  and  water. 

Both  mixtiires  possess  similar 
qualitative  toxicologic  profiles,  but  the 
overall  weight  of  evidence  indicates  that 
the  d-trans  of  d  isomer  is  the  most 
toxicologically  significant  isomer  in 
these  mixtures.  Consequently,  after 
converting  into  S-bioallethrin 
equivalents  from  esbiothrin  data,  or  vice 
versa,  based  on  the  relative  proportions 
of  d-trans  of  d,  the  toxicity  data  for  these 
mixtures  can  be  used  interchangeably. 

1.  Dietary  exposure — Food.  Since 
there  are  no  agricultiiral  uses  with  these 
active  ingredients,  an  acute  dietary 
exposure  was  not  evaluated.  According 
to  EPA  guidelines,  food  handling 
establishment  uses  should  only  be 
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evaluated  for  chronic  dietary  exposure. 
Potential  chronic  dietary  exposures 
from  food  commodities  imder  the 
proposed  food  and  feed  additive 
tolerance  for  esbiothrin  and  S- 
bioallethrin  were  estimated  using  the 
Exposure  1  software  system  (TAS,  Inc.) 
and  the  1977-78  USDA  consumption 
data.  Dietary  risk  assessment  was 
conducted  in  a  tiered  approach  whereby 
three  scenarios  were  evaluated.  The  first 
scenario  assumed  100%  of  all  food  and 
feed  handling  establishments  (FHE)  are 
treated  with  S-bioallethrin  or  esbiothrin 
and  that  all  residues  from  these 
treatments  are  at  the  proposed  tolerance 
level  (1  ppm).  The  second  scenario 
assimies  that  100%  of  the  FHE  are 
treated  and  all  residues  are  at  the 
proposed  tolerance  level  except  where 
actual  residue  data  are  available.  The 
third  scenario  assimies  that,  more 
realistically,  only  25%  of  the  FHE  are 
treated  and  all  residues  are  at  the 
proposed  tolerance  level  except  for 
where  actual  residue  data  exist. 

2.  Drinking  water  Exposiire  via 
drinking  water  is  expected  to  be 
negligible  since  esbiothrin  and  S- 
bioallethrin  are  neither  persistent  in  the 
environment  nor  likely  to  leach.  As  is 
characteristic  of  pyrethroids,  the 
allethrins  bind  strongly  to  soil  and  will 
not  be  leached  out  by  water.  Further, 
this  pyrethroid  is  rapidly  degraded 
imder  environmental  conditions  (in  soil, 
water  and  in  the  presence  of  sunlight). 
The  half-life  of  esbiothrin  and  S- 
bioallethrin  is  approximately  7-15 
minutes  in  sunli^t  and  no  more  than 

2  hours  in  total  darkness.  Due  to  these 
properties,  no  residues  in  drinking 
water  are  expected  to  be  present. 

3.  Non-dietary  exposure.  As  noted 
above,  esbiothrin  and  S-bioallethrin  are 
broad-spectrum  insecticides  developed 
for  use  in  non-agricultural  applications 
including  indoor  foggers,  insect  mats 
and  coils,  household  commercial  and 
institutional  insect  killers;  food  and  feed 
handling  applications,  commercial  non- 
food/feed sites,  pet  applications  and 
greenhouse/ornamental  applications.  To 
evaluate  non-dietary  exposure,  the  "flea 
infestation  control,"  scenario  was 
chosen  to  represent  a  plausible  but 
worst-case  non-dietary  (indoor  and 
outdoor]  non-occupational  exposure. 
This  scenario  provides  a  situation  where 
S-bioallethrin  and/or  esbiothrin  is 
commonly  used  and  one  in  which  both 
can  be  used  concurrently  for  a 
multitude  of  uses,  e.g.  spot  treatment  of 
infested  indoor  surfaces  such  as  carpets 
and  rugs,  treatment  of  pets  and 
treatment  of  animal  housing.  This 
hypothetical  situation  provides  a  very 
conservative,  upper  boimd  estimate  of 
potential  non-dietary  exposures. 


Consequently,  if  health  risks  are 
acceptable  under  these  conditions,  the 
potential  risks  associated  with  other 
more  likely  scenarios  would  also  be 
acceptable. 

Aggregate  short-term  risk  was 
calculated  by  combining  the  risk 
calculated  for  the  "flea  infestation" 
scenario  (non-dietary  risk)  with  the 
chronic  dietary  risk  analyses.  As 
indicated  previously,  S-bioallethrin  and 
esbiothrin  possess  similar  qualitative 
toxicity  profiles.  Due  to  their  isomeric 
mixtiu^s,  the  product  toxicity  data  for 
either  product  can  be  converted  to  the 
other  after  the  appropriate  conversions 
have  been  made  based  on  relative 
proportions  of  the  d-trans  of  d  isomer 
content.  For  risk  assessment  purposes, 
S-bioallethrin  wiU  be  used  to  assess  the 
risk  of  S-bioallethrin  and  esbiothrin 
since  it  contains  a  greater  proportion  of 
the  more  toxicologically  significant 
isomer,  d-trans  of  d.  As  a  result  of  using 
the  data  in  this  manner,  a  conservative, 
worst-case  evaluation  can  be  made. 

D.  Cumulative  Effects 

At  the  present  time,  there  are 
insufficient  data  available  to  allow 
AgrEvo  to  properly  evaluate  the 
potential  for  cumiilative  effects  from  the 
various  p3^rethroids  now  being  used,  or 
from  any  other  chemicals  that  may  have 
similar  mechanisms  of  toxicity. 
Furthermore,  because  of  the  need  to 
utilize  data  from  multiple  registrants, 
such  an  analysis  cannot  be  conducted 
by  a  single  registrant.  AgrEvo  is 
ciurently  participating  in  a  joint 
industry  effort  to  evaluate  the  potential 
aggregate  risks  ftt)m  exposure  to  all 
pyrethroids  but  the  results  from  this 
evaluation  are  not  yet  available. 

As  an  interim  measure,  AgrEvo  has 
evaluated  the  potential  cumulative  risks 
associated  with  exposure  to  three 
products  in  the  allethrin  series: 
bioallethrin,  esbiothrin,  and  S- 
bioallethrin.  These  products  contain 
varying  proportions  of  d-trans 
chrysanthemate  ester  of  d-  and  1- 
allethrolone  (d-trans  d  and  d-trans  1). 
The  uses  for  these  products  are  very 
similar  except  that  no  food  uses  are 
being  proposed  for  bioallethrin.  The  use 
rates  for  the  three  products  differ  based 
on  relative  efficacy  which  appears  to  be 
related  to  the  percentage  of  the  most 
active  isomer  (d-trans  d).  The  risk 
assessments  conducted  in  support  of 
this  petition  were  based  on  the  worst- 
case  assumption  that  all  residues  were 
from  S-bioallethrin,  the  product  with 
the  highest  percentage  of  the  most  active 
isomer.  Therefore,  the  potential 
cumulative  risks  associated  with  a 
combination  of  all  three  of  these 


products  would  actually  be  lower  than 
those  presented  here. 

E.  Safety  Determination 

1.  U.S.  population.  The  combined 
toxicity  and  residue  data  base  for 
esbiothrin  and  S-bioallethrin  is 
considered  to  be  valid,  reliable  and 
essentially  complete.  No  evidence  of 
oncogenicity  has  been  observed.  In 
accordance  with  EPA's  "Toxicology 
Endpoint  Selection  Process"  Guidance 
Document,  the  toxicology  endpoint  from 
the  S-bioallethrin  acute  neurotoxicity 
study,  30  mg/kg,  was  used  to  evaluate 
acute  non-dietary  risk.  According  to 
current  EPA  policy,  residues  from  Food 
Handling  Establishment  uses  are  only 
evaluated  for  potential  chronic  dietary 
risk.  AgrEvo  is  proposing  a  RfD  of  0.226 
mg/kg  bwt/day  to  evaluate  chronic 
dietary  risk  for  S-bioallethrin  and 
esbiothrin.  This  RfD  is  based  on  the 
NOAEL  from  the  esbiothrin  rat  chronic 
toxicity /oncogenicity  study  with  a  100- 
fold  safety  fector  to  accoimt  for 
interspecies  extrapolation  and 
intraspecies  variation.  The  S- 
bioallethrin  NOAEL  served  as  a  worst- 
case  scenario  because  it  contains  the 
largest  amount  of  d-trans  of  d  isomer  by 
weight. 

The  potential  chronic  dietary 
exposure  for  the  overall  U.S.  population 
under  the  three  scenarios  as  described 
in  section  D  utilize  the  following 
portions  of  the  RfD:  10.73%  for  scenario 
1  (100%  FHE  treated  and  all  residues  at 
the  proposed  tolerance  level);  5.28%  for 
the  second  scenario  (100%  FHE  treated 
and  all  residues  at  proposed  tolerance 
level  except  where  actual  data  exist)  and 
1.32%  of  the  third  scenario  (treatment  of 
only  25%  of  FliE  and  residues  at 
proposed  tolerance  except  where  actual 
data  exist).  There  is  generally  no 
concern  for  chronic  exposures  below 
100%  of  the  RfD  since  it  represents  the 
level  at  or  below  which  no  appreciable 
risks  to  human  health  is  posed. 

Using  an  upper  bound  estimate  of 
potential  non-dietary  exposure  from  a 
worst-case  scenario  (flea  treatment) 
results  in  a  margin  of  exposure  (MOE) 
of  approximately  610.000  for  adults 
with  S-bioallethrin  and  approximatriy 
510,000  for  esbiothrin. 

Utilizing  the  scepario  of  chronic 
dietary  exposure  with  an  upper  bound 
estimate  of  potential  non-dietary 
exposure  from  a  worst-case  scenario 
(flea  treatment),  the  resulting  MOE  for 
aggregate  exposxire  to  S-biosdlethrin  is 
9,800  for  the  adult  population  and  8.100 
for  esbiothrin  for  the  same  population 
group. 

There  is  generally  no  concern  for 
MOEs  greater  than  100  or  utilization  of 
less  than  100%  RfD.  Therefore,  there  is 
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reasonable  certainty  that  no  hann  will 
result  to  the  U.S.  population  in  general 
from  aggregate  exposure  to  S- 
bioallethrin  or  esbiothrin. 

2.  Infants  and  children.  Data  from 
developmental  toxicity  studies  in  rats 
and  rabbits  and  multi-generation 
reproduction  studies  in  rats  are 
generally  used  to  assess  the  potential  for 
increased  sensitivity  of  infants  and 
children.  The  developmental  toxicity 
studies  are  designed  to  evaluate  adverse 
effects  on  the  developing  organism 
resulting  from  pesticide  exposure 
during  prenatal  development. 
Reproduction  studies  provide 
information  relating  to  reproductive  and 
other  effects  on  adults  and  offspring 
from  prenatal  and  postnatal  exposure  to 
the  pesticide.  None  of  the  studies 
conducted  with  S-bioallethrin  or 
esbiothrin  indicated  evidence  of 
developmental  or  reproductive  effects 
resulting  from  exposiire  to  either 
material  at  non-matemally  toxic  doses. 

FFDCA  section  408  provides  that  EPA 
may  apply  an  additional  safety  foctor  for 
infants  and  children  in  the  case  of 
threshold  effects  to-accoimt  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base.  Based  on 
the  current  toxicological  data 
requirements,  the  data  base  relative  to 
prenatal  and  postnatal  effects  in 
children  is  complete.  No  indication  of 
increased  susceptibility  to  younger 
animals  was  noted  in  the  developmental 
or  reproduction  studies  at  non- 
matemally  toxic  doses  or  in  the  majority 
of  studies  with  other  pyrethroids. 
Therefore,  use  of  the  S-bioallethrin 
acute  neurotoxicity  NOAEL  of  30  mg/kg 
for  short-term  risk,  and  the  proposed 
RfD  of  0.226  mg/kg/ day  for  assessing 
chronic  aggregate  risk  to  in&nts  and 
children  is  appropriate  and  an 
additional  uncertainty  factor  is  not 
warranted. 

Using  the  dietary  exposure 
assumptions  described  above  in  section 
D,  the  first  scenario  utilizes  41.98%  of 
RfD  for  non-nursing  infants  (<  1-year) 
and  26.14%  of  RfD  for  children  1-6 
years.  The  second  scenario  utilizes 
11.96%  of  the  RfD  for  non-nursing 
infants  <  1-year  and  11.54%  of  RfD  for 
children  1-6  years.  The  third  scenario 
utilizes  2.96%  of  RfD  for  non-nursing 
infants  <  1-year  and  2.88%  of  the  R& 
for  children  1-6  years.  There  is  generally 
no  concern  for  chronic  exposures  below 
- 100%  of  the  RfD  since  it  represents  the 
level  at  or  below  which  no  appreciable 
risks  to  human  health  is  posed. 

Using  an  upper  bound  estimate  of 
potential  non-dietary  exposures  for  a 
worst  case  scenario  (flea  infestation) 
results  in  a  MOE  of  2,300  for  infants  less 
than  1-year  old  for  S-bioallethrin  and 


1,900  for  esbiothrin.  A  MOE  of  2,400  for 
children  1-6  years  was  noted  for  S- 
bioallethrin  and  a  MOE  of  2,000  for 
esbiothrin. 

Utilizing  the  scenario  of  chronic 
dietary  exposure  with  an  upper  bound 
estimate  of  potential  non-dietary 
exposure  from  a  worst  case  scenario 
(flea  infestation),  it  can  be  seen  that  for 
aggregate  exposure  to  S-bioallethrin  and 
esbiothrin,  the  MOE  for  infants  less  than 
1-year  is  1,500  for  S-bioallethrin  and 
1,200  for  esbiothrin.  For  children  1-6 
years,  the  MOE's  are  1 ,600  for  S- 
bioaUethrin  and  1,300  for  esbiothrin. 

As  noted  for  the  U.S.  population, 
these  compounds  have  a  very  short  half- 
life  in  light  and  in  darkness.  These 
products  are  metabolized  rapidly  from 
the  body  and  based  on  general  practices, 
are  applied  not  more  than  once  per 
monUi.  Based  on  these  properties  and 
use  patterns,  real-life  exposures  would 
be  acute  in  nature  and  at  much  lower 
levels  than  used  in  this  assessment. 

There  is  generally  no  concern  for 
MOE's  greater  than  100,  or  less  than 
100%  utilization  of  RfD.  Therefore, 
there  is  reasonable  certainty  that  no 
harm  vdll  result  to  the  most  sensitive 
population  subgroup,  described  as  non- 
nursing  infants  less  than  1-year  and 
children  1-6  years,  from  aggregate 
exposure  to  esbiothrin  and  S- 
bioallethrin. 

F.  International  Tolerances 

Esbiothrin  and  S-bioallethrin  are 
broad  spectrum  insecticides  used 
throughout  the  world  to  control  pests  of 
ornamental  plants,  household, 
conunercial  and  industrial  areas  (indoor 
and  outdoor).  There  are  currently  no 
maximimi  residue  limits  (MRLs)  for 
esbiothrin  or  S-bioallethrin. 

2.  ZENECA  Ag  Products 

PP  9F6043 

EPA  has  received  a  pesticide  petition 
(9F6043]  from  ZENECA  Ag  Products, 
1800  Concord  Pike,  Wihnington,  DE 
19850  proposing,  pursuant  to  section 
408(d)  of  the  FFDCA,  21  U.S.C.  346a(d), 
to  amend  40  CFR  part  180  by 
establishing  a  tolerance  for  combined 
residues  of  pirimicarb  2- 
(dimethylamino)-5 ,6-dimethyl-4- 
pyrimidinyl  Idimethylcarbamate  (9C1) 
and  its  two  carbamate  metabolites: 
desmethyl  pirimicarb  and 
desmethylformamido  pirimicarb, 
expressed  as  desmethyl  pirimicarb  in  or 
on  the  raw  agricultural  commodities 
(RAC):  potatoes  and  pre-blossom  apples 
at  0.01  ppm,  head  lettuce  at  0.3  ppm, 
leaf  lettuce  at  2.0  ppm,  and  endive 
(curly  and  escarole)  at  2.0  ppm.  EPA  has 
determined  that  the  petition  contains 


data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  Studies  of  the 
nature  of  residues  in  three  diverse 
crops,  potatoes,  apples,  and  lettuce, 
have  demonstrated  that  pirimicarb 
undergoes  very  extensive  metabolism, 
with  the  residues  of  concern  in  primary 
crops  being  both  pirimicarb  and  its 
carbamate  metabolites.  Zeneca  proposes 
that  combined  residues  of  pirimicarb,  2- 
(dimethylamino)-5 ,6-dimethyl-4- 
pyrimidinyl  dimethylcarbamate  (9Cl), 
and  its  two  carbamate  metabolites 
(desmethy'l  pirimicarb  and 
desmethylformamido  pirimicarb) 
expressed  as  desmethyl  pirimicarb  are 
to  be  included  in  the  tolerance. 

2.  Analytical  method.  The  analytical 
enforcement  method  uses  Gas 
Chromatography  (GC)  equipped  with  a 
thermionic  nitrogen  specific  detector. 
Crop  samples  are  macerated  with 
meUianol  and  then  filtered.  After 
filtration,  the  methanol  is  evaporated 
and  the  samples  resuspended  and 
partitioned  with  hexane  and 
hydrochloric  acid.  The  samples  are  left 
overnight  to  allow  conversion  of  the 
desmethylforamido  pirimicarb 
metabolite  to  the  desmethyl  pirimicarb 
metabolite.  The  hexane  layer  is 
discarded  and  the  acidic  aqueous  layer 
is  further  partitioned  vdth  ethyl  acetate. 
Sodium  hydroxide  is  added  to  the 
aqueous  layer  and  pirimicarb  and  its 
carbamate  metabolites  are  extracted 
with  dichloromethane.  This  method  has 
been  validated  by  an  independent 
laboratory,  v«th  a  LOD  of  0.01  ppm. 

3.  Magnitude  of  residues.  Residue 
trials  were  conducted  on  potatoes,  pre- 
blossom  apples,  and  lettuce  in  the  major 
crop  growing  areas  of  the  United  States. 
Sixteen  residue  trials  were  done  on 
potatoes  at  the  maximum  label  rate.  At 
time  of  harvest,  there  were  no  detectable 
residues  of  either  pirimicarb  or  its 
carbamate  metabolites  at  the  LOD  of 
0.01  ppm.  A  processing  study  on 
potatoes  at  5x  the  maximum  label  rate 
also  demonstrated  that  there  are  no 
detectable  residues  of  pirimicarb  or  its 
carbamate  metabolites  at  the  LOD  of 
0.01  ppm  on  potatoes,  potato  peel,  or 
any  of  the  processed  fractions  (flakes 
and  chips). 

Sixteen  residue  trials  were  conducted 
on  apples  at  the  pre-blossom  stage, 
using  one  application  at  the  maximum 
label  rate.  At  time  of  harvest,  there  were 
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no  detectable  residues  of  pirimicarb  or 
its  carbamate  metabolites  at  the  LOD  of 
0.01  ppm.  An  apple  processing  study  at 
5x  the  maximum  label  rate  also 
demonstrated  that  there  were  no 
detectable  residues  of  pirimicarb  or  its 
carbamate  metabolites  at  the  LOD  of 
0.01  ppm  on  apples,  or  any  of  the 
processed  fractions  (pomace,  juice). 

Six  residue  trials  were  completed  on 
head  lettuce  at  the  maximum  label  rate. 
Mature  lettuce  leaves  were  analyzed  for 
pirimicarb  and  its  carbamate 
metabolites.  Maximum  residues  of  0.24 
ppm  were  detected  for  the  combined 
residues  of  pirimicarb  and  its  carbamate 
metabolites. 

Six  residue  trials  were  completed  on 
leaf  lettuce  at  the  maximiun  label  rate. 
Mature  lettuce  leaves  were  analyzed  for 
pirimicarb  and  its  carbamate 
metabolites.  Maximum  residues  of  1.73 
ppm  were  detected  for  the  combined 
residues  of  pirimicarb  and  its  carbamate 
metabolites.  ZENECA  requests  that  the 
Agency  also  use  these  leaf  lettuce 
residue  trials  as  surrogate  data  for  the 
commodity  endive  (curly  and  escarole). 

B.  Toxicological  Profile 

1.  Acute  toxicity.  In  common  with 
other  carbamate  insecticides,  pirimicarb 
induces  toxic  signs  characteristic  of 
cholinesterase  inhibition.  These  effects 
are  rapidly  reversed  on  the  cessation  of 
treatment  and  recovery  is  usually  full 
and  complete. 

Formulated  pirimicarb  (PIRIMOR  DF) 
is  classed  as  Category  11  toxicity  based 
on  the  highest  hazard  for  either  the 
technical  or  formulated  product. 

Pirimicarb  Toxicity  Summary 


Formulated  Material  (PIRIMOR 
DF)  Toxicity  Summary 


Toxk:ity  test 

Results 

Toxicity 
category 

Acute  oral  rat  

LD50I52 
mg/kg 
(m),142 
mg/kg  (f) 

II 

Acute  dermal  rat  .. 

LD50 
>1,000 
mg/kg  (f) 

III 

Acute  inhalation 

0.95  mg/L 

III 

rat. 

(m);  0.86 
mg/L(f) 

Eye  irritation  rabbit 

Non-Irritant 

IV 

Skin  irritation  rab- 

Slight irri- 

IV 

bit. 

tant 

Skin  sensitization 

Moderate 

May  cause 
allergk: 
reaction 

._  ^ 
Toxicity  test 

Results 

Toxicity 
category 

Acute  oral  rat  

LD5087 
mg/kg 

II 

Acute  dermal  rat  .. 

LD«> 
2,000 
mg/kg 

III 

Acute  inhalation 

1.7  mg/L 

III 

rat. 

(f) 

Eye  initation  rabbit 

Moderate 
initant 

II 

Skin  imtation  rab- 

Slight irri- 

IV 

bit. 

tant 

Skin  sensitization 

Not  a  sen- 
sitizer 

*  * 

2.  Genoioxicity.  Pirimicarb  has  been 
evaluated  for  genotoxicity  and 
mutagenicity.  Pirimicarb  does  not 
induce  gene  mutation  in  either 
prokaryotic  or  non-mammalian 
eukaryotic  cells. 

3.  Reproductive  and  developmental 
toxicity.  Pirimicarb  was  not  teratogenic 
to  rats  when  tested  in  a  study  using  oral 
gavage  dose  levels  of  0, 10,  25,  and  75 
mg/kg/day.  Fetotoxicity  in  the  presence 
of  maternal  toxicity  was  observed  at  75 
mg/kg/day,  but  there  were  no  effects  on 
mother  or  fetus  at  a  dose  level  of  25  mg/ 
kg/day.  The  overall  NOAELs  for 
fetotoxicity  was  therefore,  25  mg/kg/day 
in  the  rat. 

Pirimicarb  was  not  teratogenic  in  the 
rabbit  when  tested  in  a  study  using  oral 
gavage  dose  levels  of  0,  2, 10,  or  60  mg/ 
kg/day.  Maternal  toxicity  was  observed 
at  60  mg/kg/day,  but  there  were  no 
effects  on  the  fetus  at  any  dose  level. 
There  was  no  evidence  of  fetotoxicity  or 
teratogenicity  in  the  rabbit  at  doses  up 
to  and  including  a. maternally  toxic  dose 
of  60  mg/kg/day. 

Neither  study  showed  effects  on  the 
fetus  in  the  absence  of  effects  on  the 
mother,  and  thus  there  was  no  evidence 
of  enhanced  fetal  susceptibility  to 
pirimicarb. 

Pirimicarb  showed  no  evidence  of 
reproductive  toxicity  to  rats  in  a  2- 
generation  reproductive  toxicity  study 
using  dose  levels  of  0,  50,  200,  or  750 
ppm.  There  were  no  effects  on 
reproductive  parameters  at  750  ppm  (88 
mg/kg/day),  the  highest  dose  tested 
(HDT). 

4.  Subchronic  toxicity — i.  Ninety-day 
rat  feeding.  In  an  number  of  repeat  dose 
studies,  inale  and  female  rats  were  fed 
diets  containing  0, 175,  250.  or  750  ppm 
of  pirimicarb  for  a  period  of  56-90  days. 
There  were  no  adverse  clinical, 
hematological,  or  pathological  effects. 
The  only  effect  was  a  reduction  in  body 
weight  gain,  which  was  clearly  evident 
at  750  ppm  in  2  studies,  and  one  study 


showed  slight  effects  at  250  ppm.  The 
NOAEL  for  subchronic  toxicity  in  the 
rat  was  concluded  to  be  175  ppm  (17.5 
mg/kg/day). 

a.  Ninety-day  dog  feeding.  Groups  of 
four  male  and  four  female  beagle  dogs 
were  dosed  with  pirimicarb  by  capsule 
at  0, 0.4  or  1.8  mg/kg/day  as  an  oral 
dose  for  a  period  of  at  least  90  days;  a 
further  group  received  pirimicarb  at  4 
mg/kg/day  for  180  days.  There  were  no 
adverse  clinical  or  pathological  effects, 
but  the  animals  receiving  4  mg/kg/day 
showed  evidence  of  increased 
erythropoetic  activity'  on  the  bone 
marrow.  The  NOAEL  in  this  study  was 
1.8  mg/kg/day. 

b.  Twenty-one-day  dermal  study. 
Pirimicarb  was  assessed  for  its  sub-acute 
dermal  toxicity.  Groups  of  five  male  and 
five  female  rats  were  given  15,  6-hour 
dermal  applications  of  40.  200.  or  1,000 
mg/kg  pirimicarb  as  a  paste  in  deionized 
water  over  a  period  of  21  days.  There 
was  no  signs  of  skin  irritation  and  no 
indications  of  systemic  toxicity.  A  small 
reduction  in  brain  cholinesterase  was 
found  at  1.000  mg/kg.  The  NOAEL  was 
200  mg/kg. 

5.  Neurotoxicity-i.  Acute 
neurotoxicity.  In  an  acute  neurotoxicity 
study,  pirimicarb  was  administered  as  a 
single  dose  at  levels  of  0, 10,  40,  or  110 
mg/kg  body  weight.  The  animals  were 
observed  up  to  14  days.  A  neurotoxicity 
screening  battery  of  tests  including  a 
functional  observational  battery  and 
quantitative  measurement  of  motor 
activity  was  evaluated  1-week  prior  to 
the  study,  and  on  days  1,  8,  and  15. 
Administration  of  110  mg/kg  resulted  in 
early  mortalities  and  adverse  clinical 
signs.  Brain  neurotoxic  esterase  activity 
was  not  affected  by  treatment.  Changes 
at  the  40  mg/kg  dose  were  transient  and 
not  accompanied  by  biologically 
significant  reductions  in  brain  or 
erythrocyte  cholinesterase  activity.  It  is 
concluded  that  pirimicarb  shows 
reversible  clinical  signs  of  neurotoxicity 
following  administration  of  a  single  oral 
dose  of  110  mg/kg.  The  NOAEL  for 
clinical  signs  of  transient  acute 
neurotoxicity  is  40  mg/kg/day.  The 
NOAEL  for  this  study  is  10  mg/kg/day. 

ii.  Subchronic  neurotoxicity.  A 
subchronic  rat  neurotoxicity  study  was 
performed.  Pirimicarb  was  fed  to  rats  at 
levels  of  0,  75,  250,  and  1,000  ppm  for 
90  days.  A  neurotoxicit>'  screening 
battery  of  tests,  including  functional 
observational  battery  and  quantitative 
assessment  of  motor  activity  was 
evaluated  in  week -1,  5,  9,  and  14. 
Histopathological  assessment  and 
neurotoxic  esterase  activity  in  the  brain 
was  performed  after  90  days.  Reduced 
growth  and  food  consumption/ 
utilization  were  observed  at  250  and 
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1,000  ppm.  There  were  no  treatment- 
related  effects  on  the  functional 
observational  battery,  motor  activity, 
cholinesterase  and  neurotoxic  esterase 
activities  and  neuropathology.  The 
NOAEL  for  subchronic  neurotoxicity 
was  1,000  ppm  (approximately  81  mg/ 
l^day). 

6.  Chronic  toxicity.  In  two  chronic  dog 
studies,  dogs  were  dosed  at  levels  up  to 
25  mg/kg/day  for  either  1  or  2  years. 
Pirimicarb  produced  hemolytic  anemia 
or  related  hematological  changes  in  a 
very  small  proportion  of  dogs.  This 
effect  was  shown  to  require  prolonged 
administration  of  pirimicarb  and  was 
reversible  on  cessation  of  exposure  to 
pirimicarb.  It  was  not  observed  in 
toxicity  studies  in  the  rat  and  mouse.  A 
clear  NOAEL  of  3.5  mg/kg/day  was 
established  based  on  hematological 
changes  in  all  of  the  available  studies. 

In  a  2-year  rat  combined  chronic 
toxicity  and  oncogenicity  study, 
pirimicarb  was  fied  for  up  to  2  years  at 
0,  75,  250,  and  750  ppm.  The  maximum 
tolerated  dose  was  750  ppm,  with  no 
carcinogenic  response  over  2  years.  A 
NOAEL  was  established  at  3.7  mg/kg/ 
day. 

In  an  80-week  mouse  carcinogenicity 
study,  the  mice  were  given  pirimicarb  at 
0,  6.7,  26.6,  and  93.5  mg/kg/day  (0,  50 
ppm,  200  ppm,  and  700  ppm).  It  was 
concluded  ^at  there  was  an  increase  of 
incidence  of  benign  lung  tumors  in 
female  at  the  top  dose  of  700  ppm,  only. 
These  tumors  are  benign  and 
demonstrate  a  clear  threshold  for 
induction,  leading  to  the  conclusion 
that  pirimicarb  is  not  carcinogenic  in 
the  mouse.  This  conclusion  is  further 
supported  by  evidence  that  pirimicarb  is 
non-genotoxic.  A  NOAEL  of  26.6  mg/kg/ 
day  was  established. 

7.  Animal  metabolism.  Radiolabeled 
studies  in  the  rat  and  dog  have 
demonstrated  that  following  oral 
administration,  pirimicarb  is  well 
absorbed,  extensively  metabolized,  and 
the  metabolites  are  rapidly  eliminated. 
Metabolism  following  a  single  oral  dose 
is  quantitatively  similar  in  rats  and  dogs 
and  there  is  no  evidence  of 
bioaccumulation. 

8.  Metabolite  toxicology.  Pirimicarb 
and  the  carbamate  metabolites  are 
associated  with  acute  effects  in 
cholinesterase  inhibition. 

9.  Endocrine  disruption.  Pirimicarb 
shows  no  evidence  of  hormonal  effects, 
therefore  there  is  no  evidence  of 
endocrine  disruption.  There  are  no 
toxicity  endpoints  involving 
reproductive  organs  in  either  male  or 
female  animals  in  any  of  these  studies. 


C.  Aggregate  Exposure 

1.  Dietary  exposure.  Pirimicarb  is 
registered  for  non-food  use  on  seed 
alfalfa.  The  current  request  is  to  register 
pirimicarb  on  endive  (curly  and 
escarole).  An  acute  RfD  of  0.1  mg/kg/ 
day  is  proposed,  based  on  clinical  signs 
of  systemic  toxicity  seen  at  40  mg/kg/ 
day  in  the  rat  acute  neurotoxicity  study 
and  application  of  a  standard  100-fold 
uncertainty  factor  to  the  NOAEL  of  10 
mg/kg.  There  is  no  indication  of 
sensitivity  to  children  and  infants,  and 
therefore,  no  requirement  for  additional 
FQPA  safety  factor.  The  chronic  RfD  is 
0.035  mg/kg/day,  based  on 
hematological  effects  noted  in  the 
chronic  dog  studies  at  4  mg/kg/day  and 
application  of  a  standard  100-fold 
uncertainty  factor  to  the  NOAEL  of  3.5 
mg/kg/day. 

i.  Food — a.  Acute  risk.  An  acute 
dietary  (food)  risk  assessment  (Dietary 
Exposure  Evaluation  Model,  Novigen 
Sciences  Inc.,  1997;  USDA  Continuing 
Survey  of  Food  Intake  by  Individuals 
(CSm)  1994-96)  was  conducted  using 
tolerance-level  residues  for  raw 
agricidtural  commodities  (RACs)  and 
average  field  residues  with  percent  crop 
treated  for  blended  commodities  (apple 
juice  and  dried  potatoes).  Resulting 
exposure  values  and  percent  of  the 
acute  RfD  utilized  are  shown  below: 

ACUTE  Dietary  (Food  only) 

EXPOSURE  AND  RISK  FOR  PIRIMICARB 


Population  sub- 
group 

Exposure 

e  99.9th 

Percentile 

(mg/kg/ 

day) 

Percent 
Acute  RfD 

U.S.  population 
(48  States). 

Non-nursing  in- 
fants (<1  year). 

Children  (1-6 
years). 

Females  (13-50)  ... 

0.005044 
0.000252 
0.003217 
0.005924 

5.04% 
0.25% 
3.22% 
5.92% 

For  pirimicarb,  an  acceptable  acute 
dietary  exposure  (food  plus  water)  of 
100%  or  less  of  the  acute  RfD  for  all 
population  subgroups  is  needed  to 
protect  the  safety  of  all  population 
subgroups.  The  estimated  exposure  for 
all  population  subgroups  at  the  99.9th 
percentile  utilized  less  than  100%  of  the 
acute  RfD,  and  does  not  exceed  EPA's 
level  of  concern. 

b.  Chronic  risk.  Chronic  dietary  risk 
assessments  (Dietary  Exposure 
Evaluation  Model,  Novigen  Sciences 
Inc.,  1997;  USDA  Continuing  Survey  of 
Food  hitake  by  Individuals  (CSFII) 
1994-96)  were  conducted  for  pirimicarb 
using  two  approaches:  (1)  using 
tolerance  level  residues  and  assuming 


100%  crop  treated,  and  (2)  using 
anticipated  residue  concentration  levels 
adjusted  for  percent  crop  treated  and 
limit  of  detection  residues.  The 
Theoretical  Maximum  Residue 
Contribution  (TMRC)  and  Anticipated 
Residue  Contribution  (ARC)  from  these 
two  scenarios  represents  0.3%  and 
0.1%,  respectively,  of  the  RfD  for  the 
U.S.  popillation  as  a  whole.  The 
subgroup  with  the  greatest  chronic 
exposure  is  children  ages  one  to  six  for 
which  the  TMRC  and  ARC  estimates 
represented  0.4%  and  0.1%, 
respectively  of  the  RfD.  The  chronic 
dietary  risks  from  these  uses  do  not 
exceed  EPA's  level  of  concern. 

ii.  Drinking  water.  Other  potential 
sources  of  exposure  of  the  general 
population  are  residues  in  drinking 
water.  Laboratory  data  on  pirimic^ 
indicate  that  its  potential  soil  mobility 
ranges  between  low  and  very  high, 
depending  on  a  number  of  factors 
including  pH.  However  field  dissipation 
data  on  both  the  parent  and  its 
metabolites  indicate  that  under 
agricult\iral  conditions,  degradation  is 
so  rapid  (half-lives  <  21  days)  that 
significant  leaching  does  not  occur.  In  a 
1995-96  field  dissipation  study 
conducted  using  ^*C  labeled  material, 
the  half-life  of  pirimicarb  was  found  to 
average  3.1  days,  and  no  radioactive 
residue  (pirimicarb  and/or  metabolites) 
of  greater  than  0.01  ppm  was  foimd 
below  6  inches  in  depth.  This  study 
conducted  in  1995-96  confirms  previous 
laboratory  and  field  dissipation  studies. 

Pirimicarb  is  rapidly  dissipated  imder 
field  conditions  by  both  photolysis  and 
microbial  metabolism  leading  to 
significantly  less  persistence  than 
demonstrated  imder  conditions  of 
laboratory  soil  degradation  studies.  This 
rapid  dissipation  under  field  conditions 
is  independent  of  soil  pH.  Pirimicarb, 
therefore,  does  not  leach  and  is  imlikely 
to  enter  surface  water  under  the 
conditions  of  the  reconunended  label 
use  patterns. 

IDrinking  water  levels  of  comparison 
(DWLOC)  were  calculated  for  pirimicarb 
for  adults  and  children  for  both  acute 
and  chronic  exposures,  in  accordance 
with  EPA's  Standard  Operating 
Procedure  (SOP)  for  Drinking  Water 
Exposure  and  Risk  Assessments 
(November  20, 1997).  Drinking  water 
exposure  fi*om  surface  and  groimd  water 
for  pirimicarb  was  estimated  using  Tier 
n  model  EPA's  pesticide  root  zone 
model  (PRZM)/EXAMS  and  Tier  I 
model  SCI-GROW,  respectively.  The 
exposure  estimates  and  DWLOCs  are 
summarized  below: 
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DRiNKit^  Water  Levels  of  Com- 
parison AND  Acute  Exposure  Es- 
timates for  Pirimicarb 


Population 
subgroup 

SCI- 
GROW 
(ug/L)i 

PR2M/ 
EXAMS 
(ug/L)2 

Acute 
DWLOC 

(ug/L) 

Adult  -  U.S. 
population. 

0.25 

4.66 

3323 

Drinking  Water  Levels  of  Com-      ^  przm/exams  based  on  instantaneous 

PARISON  AND  ACUTE  EXPOSURE  ES-    ^jifm  fmeteSitesT'   *=^*^'"^'*    '^^"^ 

TiMATES   FOR   PiRiMiCARB— Contin- 
ued 


Population 
sut>group 

SCI- 
GROW 
(ugA.)' 

PRZM/ 
EXAMS 
(U9^L)2 

Acute 

DWLOC 

(ug/L) 

Children  

0.25 

4.66 

968 

^   SCI-GROW  estimate  based  on  highest 
water  estimate  from  all  crop  uses. 

Drinking  Water  Levels  of  Comparison  and  Chronic  Exposure  Estimates  for  Pirimicarb 


Population  subgroup 

.      SCI-GROW  (ug/L)^ 

PRZM/EXAMS  (ug/L)2 

Chronic  DWLOC  (ug/L) 

Adult  -  U.S.  population 

Children  

0.25 
0.25 

0.88 
0.88 

1224 
350 

'  SCI-GROW  estimate  based  on  highest  water  estimate  from  all  crop  .uses. 

^  PRZM/EXAMS  based  on  annualized  average  value  for  total  cart}amate  residues  (parent  -f  metabolites). 


Based  on  the  estimated  dietary  and 
water  exposures  for  pirimicarb,  Zeneca 
has  concluded  that  there  is  a  reasonable 
certainty  of  no  harm  to  infants,  children 
and  adults  resulting  from  potential 
acute  or  chronic  aggregate  exposure  to 
pirimicarb. 

2.  Non-dietary  exposure.  Pirimicarb  is 
not  registered  for  either  indoor  or 
outdoor  residential  uses.  There  are  no 
non-occupational  exposures  to 
pirimicarb.  Non-food  uses  for  alfalfa 
grown  for  seed  and  small  seeded 
vegetable  seeds  are  occupational 
exposures.  These  exposures  are 
represented  in  inhalation,  oral  and 
dermal  estimates  contained  in  the  acute 
toxicology  summaries,  as  well  as  the 
dermal  penetration  studies. 

D.  Cumulative  Effects 

Pirimicarb,  as  a  carbamate  insecticide, 
exerts  its  insecticidal  effect  through 
inhibition  of  acetyl-cholinesterase.  At 
this  time,  methodologies  and 
mechanistic  data  are  not  available  to 
resolve  this  complex  issue  of 
cumulative  effects  concerning  common 
mechanisms  of  toxicity.  At  this  time, 
there  are  no  available  data  to  determine 
whether  pirimicarb  has  a  common 
mechanism  of  toxicity  with  other 
substances,  or  how  to  include  this 
pesticide  in  a  cimiulative  risk 
assessment. 

E.  Safety  Determination 

1.  U.S.  population.  Based  on  the 
available  toxicity  data,  a  chronic  RfD  is 
set  for  pirimicarb  at  0.035  mg/kg/day. 
This  RfD  is  based  on  chronic  dog 
studies  with  a  NOAEL  of  3.5  mg/kg/day 
and  an  imcertainty  factor  of  100.  The 
acute  RfD  is  0.01  mg/kg/day,  based  on 
clinical  signs  of  toxicity  at  40  mg/kg/day 
in  the  rat  acute  neurotoxicity  study.  No 


additional  uncertainty  factors  are 
necessary. 

2.  Infants  and  children. 
Developmental  toxicity  and 
reproductive  toxicity  studies  have  not 
shown  fetal  effects  other  than  mild 
fetotoxicity  in  the  rat  (reduced  fetus/ 
litter  weight  and  indications  of  delayed 
development)  at  doses  which  were  also 
toxic  to  the  mother.  There  was  no 
evidence  in  these  studies  of  any  extra 
susceptibility  of  the  fetus.  Neither  has 
there  been  any  indication  of  any 
particular  susceptibility  of  juvenile 
animals.  Based  on  the  data  base,  there 
is  no  reason  to  consider  human  infants 
and  children  to  be  inherently  more  at 
risk  of  toxicity  from  pirimicarb  than 
adults. 

FFDCA  section  408  provides  that  EPA 
may  apply  an  additional  safety  factor  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base.  Based  on 
the  current  toxicological  data 
requirements,  the  data  base  relative  to 
prenatal  and  postnatal  effects  for 
children  is  complete.  No  additional 
FQPA  safety  factor  is  required  for 
pirimicarb. 

F.  International  Tolerances 

The  CODEX  maximum  residue  levels 
for  pirimicarb  and  its  carbamate 
metabolites  (desmethyl  and  desmethyl 
formamido  pirimicarb)  are:  potatoes 
0.05  ppm,  lettuce  1.0  ppm,  and  apples 
(pome  fruit)  1.0  ppm. 
|FR  Doc.  99-26971  Filed  10-14-99:  8:45  am] 
BILUNG  CODE  666»-«fr-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-181070;  FnL-«389-6] 

1,  3  Dichtoropropene;  Receipt  of 
Application  for  Emergency  Exemption, 
Solicitation  of  Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  State  of 
California  Department  of  Pesticide 
Regulation  to  use  the  pesticide  1 ,3 
dichloropropene  (CAS  No.  542-75-6)  to 
treat  up  to  56,000  acres  of  wine  grapes 
to  control  Grape  phylloxera  and 
nematodes.  The  Applicant  proposes  the 
use  of  a  chemical  which  is  or  has  been 
the  subject  of  a  Special  Review  by  the 
EPA.  EPA  is  soliciting  public  comment  . 
before  making  the  decision  whether  or 
not  to  grant  the  exemption. 
DATES:  Comments,  identified  by  docket 
control  number  OPP-181070,  must  be 
received  on  or  before  November  1, 1999. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-181070  in  the 
subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Madden.  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Enviroiunental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460; 
telephone  number:  (703)  305-6463;  fax 
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number:  (703)  308-5433;  e-mail  address: 
madden.barbara@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  petition  EPA  for 
emergency  exemption  under  section  18 
of  FIFRA.  Potentially  affected  categories 
and  entities  may  include,  but  are  not 
limited  to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
ties 

State  govern- 
ment 

9241 

State  agencies  that 
petition  EPA  for 
section  18  pes- 
ticide exemption 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  Uiis  action.  Other  types  of 
entities  not  listed  in  the  table  in  this 
unit  could  also  be  regulated.  The  North 
American  Industrial  Classification 
System  (NAICS)  codes  have  been 
provided  to  assist  you  and  others  in 
determining  whether  or  not  this  action 
applies  to  certain  entities.  To  determine 
whether  you  or  your  business  is  affected 
by  this  action,  you  should  consult  the 
person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  officitd  record  for  this 
action  under  docket  control  number 
OPP-181070.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  ac:tion,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 


physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703) 305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-181070  in  the 
subject  line  on  the  first  page  of  your 
response. 

By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119.  Crystal 
Mall  #2,  1921  Jefferson  Davis  Hwry., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "opp-docket@epa.gov,"  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Elec:tronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-181070.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 


you  submit  to  EPA  in  response  to  this 
docimient  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
"FOR  FURTHER  INFORMATION 
CONTACT." 

E.  What  Should  I  Consider  as  I  Prepare 
\4y  Comments  for  EPA? 

You  may  find  die  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  proposed  rule  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensvu'e  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

Under  section  18  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (HFRA)  (7  U.S.C.  136p),  at  the 
discretion  of  the  Administrator,  a 
Federal  or  State  agenc:y  may  be 
exempted  from  any  provision  of  FIFRA 
if  the  Administrator  determines  that 
emergency  conditions  exist  which 
require  the  exemption.  The  State  of 
California  Department  of  Pesticide 
Regulation  has  requested  the 
Administrator  to  issue  a  specific 
exemption  for  the  use  of  1,3 
dichloropropene  on  wine  grapes  to 
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control  Grape  phylloxera  and 
nematodes.  Infonnation  in  accordance 
with  40  CFR  part  166  was  submitted  as 
part  of  this  request. 

As  part  of  this  request,  the  Applicant 
asserts  that  significant  damage  from 
Grape  phylloxera  and  nematodes  have 
left  growers  suffering  losses  exceeding 
$1  billion  over  the  past  ten  years. 
Growers  are  faced  with  an  emergency 
because  they  do  not  have  an  effective 
tool  in  late  spring  and  simimer  to 
control  Grape  phylloxera  and 
nematodes.  Specifically,  the  only 
effective  means  of  control  of  phylloxera 
and  nematodes  is  carbofuran,  which  is 
only  available  imtil  May  1  and  after 
harvest  Cwhich  takes  place  in  late  fall). 
However,  late  spring  and  summer  are 
critical  times  for  control  of  Grape 
phylloxera  and  nematodes  because  their 
population  levels  tend  to  significantly 
increase  during  these  periods.  Results  of 
efficacy  research  by  the  University 
Extension  and  the  manufacturer 
indicate  that  1,3  dichloropropene  is  a 
reliable  effective  control  of  Grape 
phylloxera  and  nematodes. 

The  Applicant  proposes  to  make  no 
more  than  four  applications  of  1 ,3 
dichloropropene,  to  be  applied  through 
drip  irrigation  systems  to  50,000  acres  of 
wine  grapes  Statewide  except  in  the 
coimties  of  Alameda,  Amador, 
Galaveras,  El  Dorado,  Fresno,  Kern, 
Kings,  Lake,  Madera,  Merced,  Monterey, 
Sacramento,  San  Benito,  San  Luis 
Obispo,  Santa  Barbara,  Santa  Clara,  San 
Joaquin,  Stanislaus,  Tidare,  and  Yolo.  A 
maximum  of  8  gallons  of  product 
(containing  8.84  lbs  ai  per  gallon)  per 
acre  could  be  applied  to  50,000  acres  for 
a  total  of  3,536,000  pounds  of  active 
ingredient  applied. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  of  FIFRA  require  publication  of  a 
notice  of  receipt  of  an  application  for  a 
specific  exemption  proposing  the  use  of 
an  active  ingredient  that  is  or  has  been 
subject  of  a  Special  Review.  On  October 
8, 1986  (51  FR  36160)  (FRLr-3092-4).  a 
Federal  Register  notice  announced  the 
Special  Review  of  1,3  dichloropropene 
based  on  cancer  concerns  for  workers. 
This  notice  provides  an  opportunity  for 
public  comment  on  the  specific 
emergency  exemption  application. 

The  Agency,  v«ll  review  and  consider 
all  conmients  received  during  the 
comment  period  in  determining 
whether  to  issue  the  emergency 
exemption  requested  by  the  State  of 
California  Department  of  Pesticide 
Regulation. 


List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests. 
Dated:  October  1,1999. 

Peter  Caulkiiu, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

[FR  Doc.  99-26970  Filed  10-14-99;  8:45  am] 
BILUNG  CODE  6560-SO-f 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[NCEA-CD^99-1015;  FRL-«458^] 

Air  Quality  Criteria  for  Carison 
Monoxide  (Second  External  Review 
Draft) 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  a  draft  for  public 

review  and  comment. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA),  National 
Center  for  Environmental  Assessment,  is 
today  annoimcing  the  availability  of  a 
second  external  review  draft  of  the 
document.  Air  Quality  Criteria  for 
Carbon  Monoxide.  Required  imder 
sections  108  and  109  of  the  Clean  Air 
Act,  the  purpose  of  this  document  is  to 
provide  an  assessment  of  the  latest, 
relevant  scientific  information  that  may 
have  an  impact  on  the  next  periodic 
review  of  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  carbon 
monoxide  (CO). 

DATES:  Anyone  who  wishes  to  comment 
on  the  draft  document.  Air  Quality 
Criteria  for  Carbon  Monoxide,  must 
submit  the  comments  in  writing  no  later 
than  November  15, 1999.  Send  the 
written  comments  to  the  Project 
Manager  for  Carbon  Monoxide,  National 
Center  for  Environmental  Assessment — 
RTF  Office  (MD-52),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711. 
ADDRESSES:  To  obtain  a  copy  of  the  Air 
Quality  Criteria  for  Carbon  Monoxide 
(Second  External  Review  Eh-aft)  1999, 
EPA/600/P-99/001B,  contact  Ms.  Diane 
Ray  at  the  National  Center  for 
Environmental  Assessment — RTF  Office 
(MD-52),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  NC 
27711;  telephone:  1-919-541-3637; 
facsimile:  1-919-541-1818;  E-mail: 
ray.diane@epa.gov.  Please  provide  the 
title  and  the  EPA  number  for  the 
document.  The  document  will  be 
dispensed  in  CD  ROM  format  unless  the 
requestor  requires  a  paper  copy.  Internet 
users  may  download  a  copy  from  the 
homepage  for  EPA's  National  Center  for 


Environmental  Assessment  (NCEA).  The 
URL  is  http://www.epa.gov/ncea/. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  Raub,  National  Center  for 
Environmental  Assessment — RTF  Office 
(MD-52),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  NC 
27711;  telephone:  919-541-4157; 
facsimile:  919-541-1818;  E-mail: 
raub.james@epa.gov. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Enviroimiental  Protection  Agency  (EPA) 
is  updating  and  revising,  where 
appropriate,  the  EPA's  Air  Quality 
Criteria  for  Carbon  Monoxide  (CO). 
Sections  108  and  109  of  the  Clean  Air 
Act  require  that  the  EPA  carry  out  a 
periodic  review  and  revision,  where 
appropriate,  of  the  criteria  and  the 
National  Ambient  Afr  Quality  Standards 
(NAAQS)  for  the  "criteria"  air 
pollutants  such  as  carbon  monoxide. 

After  the  completion  of  the  comment 
period  for  the  first  external  review  draft, 
aimounced  in  the  Federal  Register  on 
March  17, 1999  (64  FR  13198),  and  that 
draft's  review  by  the  Clean  Air 
Scientific  Advisory  Committee  (CASAC) 
in  June  1999,  the  EPA  revised  the  draft 
Air  Quality  Criteria  for  Carbon 
Monoxide.  The  Agency  is  now  issuing 
a  second  external  review  draft  for  a 
thirty-day  public  comment  period  and 
for  review  before  CASAC  later  in  1999. 
There  will  be  a  subsequent  Federal 
Register  notice  to  inform  the  public  of 
the  exact  date  and  time  of  that  CASAC 
meeting. 

Dated:  October  7,  1999. 

WiUiun  H.  Farland, 

Director,  National  Center  for  Environmental 
Assessment. 

(FR  Doc.  99-26966  Filed  10-14-99:  8:45  am) 

aiLUNQ  CODE  666fr-«(MJ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6458-S] 

Sun  Laboratories  Superfund  Site/ 
Atlanta,  Georgia;  Notice  of  Proposed 
Settlement 

AQENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  settlement. 

SUMMARY:  Under  Section  122(h)(1)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA),  the  Environmental 
Protection  Agency  (EPA)  has  proposed 
to  settle  claims  for  response  costs  at  the 
Sun  Laboratories  Site  (Site)  located  in 
Atlanta,  Georgia,  with  Yoram  Fishman. 
EPA  will  consider  public  comments  on 
the  proposed  settlement  for  thirty  days. 
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EPA  may  withdraw  from  or  modify  the 
proposed  settlement  should  such 
comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper,  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Ms.  Paula  V.  Batchelor,  U.S. 
Environmental  Protection  Agency, 
Region  IV.  Program  Services  Branch, 
Waste  Management  Division,  61  Forsyth 
Street,  SW.,  Atlanta,  Georgia  30303, 
(404) 562-8887. 

Written  comment  may  be  submitted  to 
Mr.  Greg  Armstrong  at  the  above 
address  within  30  days  of  the  date  of 
publication. 

Dated:  September  30. 1999. 
Franklin  E.  Hill, 

Chief.  Program  Services  Branch. 

(FR  Doc.  99-26967  Filed  10-14-99;  8:45  am) 

BIUJNQ  CODE  6SaO-S0-U 


EQUAL  EMPLOYMENT  OPPORTUNrTY 
COMMISSION 

Sunshine  Act  Meeting 

DATE  AND  TIME:  Tuesday,  October  26, 
1999,  at  9:30  a.m.-12:00  noon  and  1:30 
p.m.-4:00  p.m.  (Central  Time). 

PLACE:  Harold  Washington  Social 
Security  Center,  First  Floor  Auditorium, 
600  West  Madison  Street,  Chicago, 
Illinois  60661. 


to  the 


U1LUU19  UUUUl. 

STATUS:  The  meeting  will  be  open 
public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Announcement  of  Notation  Votes, 

and 

2.  National  Origin  Discrimination 

Issues. 

Note:  Any  matters  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  published  notices  on 
EECXZ  Commission  meetings  in  the  Federal 
Register  the  Commission  also  provides  a 
recorded  announcement  a  full  week  in 
advance  on  future  Commission  meetings). 
Please  telephone  (202)  663-7100  (voice)  and 
(202)  633-4074  (TDD)  at  any  time  for 
information  on  these  meetings. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Frances  M.  Hart,  Executive  Officer  on 
(202) 663-4070. 

Dated:  October  13. 1999. 
Bemadette  B.  Wilson, 
Program  Analyst,  Executive  Secretariat. 
[FR  Doc.  99-27132  Filed  10-13-99;  2:56  pm] 
BNJJNQ  CODE  67SO-06-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[FCC  99-272] 

Year  2000  Network  Stabilization  Policy 
Statement 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Policy  statement. 

summary:  This  document  states  the 
Commission's  awareness  of  the 
potential  effects  on  Year  2000 
compliance  of  regulatory  actions  that 
require  changes  to  computer  systems 
and  networlcs  within  the 
telecommunications  industry.  The 
Commission  states  its  intention  to 
consider  industry  requests  for  waivers, 
stays  of  regulatory  requirements,  and 
petitions  for  extensions  as  precaution 
against  Year  2000  conversions  made  by 
industry  in  preparation  for  the  Year 
2000  rollover. 

DATES:  Effective  October  15, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Jackson,  Office  of  Commissioner 
Michael  Powell,  (202)  418-2203  or  via 
the  Internet  at  pjackson@fcc.gov. 
Further  information  may  also  be 
obtained  by  calling  the  Commission's 
TTY  number:  202-418-2989. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  FCC  99- 
272,  adopted  October  4, 1999,  and 
released  October  4, 1999.  This 
dociunent  is  available  for  inspection 
and  copying  during  regular  business 
hours  in  the  FCC  Reference  Information 
Center,  Room  Cy-A257, 445  12th  Street, 
SW,  Washington,  DC,  and  is  available 
on  the  FCC's  Internet  site  at 
www.fcc.gov/Burea  us/ 
Engineering_Notices/1999/.  This 
docxmient  may  also  be  purchased  itom 
the  Conunission's  duplication 
contractor.  International  Transcription 
Service,  hic.  (202)  857-3800, 1231  20th 
Street,  NW,  Washington,  DC  20036. 

Summary  of  Policy  Statement 

1.  The  Federal  Communications 
Commission  ("Commission")  considers 
the  Year  2000  ("Y2K")  Date  Conversion 
Problem,  or  so-called  Y2K  Problem,  to 
be  one  of  the  country's  most  pressing 
technical  concerns.  The  Commission 
has  worked  deliberately  and  patiently  to 
raise  awareness  of  the  Y2K  Problem, 
monitor  the  efforts  of  industry  to 
address  it  effectively,  and  facilitate  the 
development  of  contingencies  in  event 
of  unseen  disruption  scenarios. 

2.  In  this  regard,  we  are  also 
concerned  with  the  impact  any  of  our 
regulations  may  have  on  the  efforts 
already  undertaken  by  the 


communications  industry  to  prepare 
their  systems  for  the  year  2000  date- 
rollover.  Accordingly,  we  herein  adopt 
this  "Year  2000  Network  Stabilization 
Policy  Statement"  (hereinafter  the 
"Policy  Statement").  We  believe  that  by 
adopting  the  policies  outlined  in  the 
statement  we  will  fiacilitate  the  ability  of 
all  conunimications  providers  to 
establish  stable  and  secure  network 
environments  necessary  to  continue  to 
perform  meaningful  Y2K  tests  and  to 
implement  appropriate  Y2K  solutions 
prior  to  the  January  1,  2000  millennial 
rollover. 

3.  The  Policy  Statement  conveys  the 
Commission's  intention  to  consider 
industry  requests  for  stay  of  regulatory 
requirements,  where  appropriate,  as  a 
precaution  against  potentially 
disruptive  non-Year  2000-related 
modifications  and  upgrades  made  to 
various  systems  and  networks  pursuant 
to  the  implementation  requirements  of 
Communications  Act  of  1934  or  the 
Commission's  rules.  We  will  consider 
these  requests  as  they  relate  to  any  of 
the  industries  over  which  we  have 
regulatory  oversight  including  the 
wireline,  wireless,  radio  and  television 
broadcast,  cable  television,  satellite  and 
international  telecommunications 
industries. 

Background 

4.  The  Y2K  Problem  is  the  inability  of 
some  computers  and  other  related 
automated  and  intelligent  systems  to 
process  correctly  the  millennial  date 
conversion  that  will  occur  on  January  1, 
2000.  In  the  1950s  and  1960s,  computer 
designers  and  programmers,  in  order  to 
reduce  the  need  for  expensive  computer 
memory  and  data  storage,  developed  the 
convention  of  storing  calendar  year 
dates  using  only  the  last  two  digits  for 
the  date  year,  llius,  the  calendar  year 
1967  was  represented  as  "67."  As  a 
consequence,  computerized  systems  and 
networks  may  erroneously  assume  "00" 
to  be  "1900,"  not  "2000,"  and  thereby 
not  function  properly  in  the  year  2000. 
In  some  cases,  the  hardware  and 
software  will  continue  to  work,  but  they 
will  generate  and  process  spurious  data 
that  may  not  be  detected  for  months  or 
even  years  after. 

5.  The  Y2K  Problem  also  has  the 
potential  to  affect  billions  of  systems 
and  products  that  make  use  of 
microprocessors  and  so-called  computer 
"microchips".  Microprocessors  and 
microchips  can  be  found  in  a  wride 
range  of  consimier  products,  such  as 
toasters,  washing  machines,  microwave 
ovens,  dishwashers  and  video  cassette 
recorders.  They  are  used  extensively  in 
automobiles,  trucks  and  other 
transportation  vehicles.  Microprocessors 
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and  microchips  are  also  used 
extensively  in  industrial  applications 
such  as  enviromnental  and  climate 
control  systems,  manufacturing  systems, 
and  power  distribution  systems. 
Microchips  and  microprocessors  are 
used  extensively  in  communications 
systems. 

6.  The  implications  of  the  millennial 
date  change  problem  are  especially 
significant  for  the  communications 
industry  because  communications  rely 
upon  the  seamless  interconnection  of 
numerous  disparate  networks  and 
systems.  Consider  hundreds  of  millions 
of  users  of  communications  services 
throughout  the  country  transmit  voice, 
data  and  video  information  through  a 
communications  infrastructiUB 
composed  of  wireline  telephone 
networks,  cellular  and  personal 
communications  systems,  satellite 
communication  systems,  broadcasting 
and  cable  television  systems,  and  the 
Internet.  Many  critical  programs,  such 
as  Federal  Reserve  electronic  fund 
transfers  and  Medicare  benefit 
payments,  also  depend  upon  this 
ubiquitous  infrastructiu-e  and,  . 
consequently,  could  be  seriously 
afiected  if  the  Y2K  Problem  interrupts 
telephone  and  data  networking  services. 

Discussion 

7.  Ensuring  the  health  of  the  critical 
commimications  "nervous  system"  is 
the  collective  task  of  indust^,  the 
Commission,  and  other  interested 
stakeholders,  not  the  least  of  whom  are 
communications  end-users.  For  their 
part,  the  major  U.S.  communications 
providers  have  generally  worked 
aggressively  to  remediate  their  various 
systems  and  networks.  The  Network 
Reliability  and  Interoperability  Council 
("NRIC"),  a  federal  advisory  committee 
that  reports  directly  to  the  FCC,  recently 
conveyed  to  the  Commission  that  the 
major  communications  companies 
reported  having  completed  ihe 
remediation  of  98%  of  their  networks  as 
of  June  30, 1999.  In  the  domestic 
context,  the  NRIC  assessment  addresses 
the  Y2K-readiness  of  the  coimtry's  local 
exchange  carriers  representing  over  92 
percent  of  the  countiy 's  total  access 
lines  and  of  inter-exchange  carriers 
whose  revenue  comprised 
approximately  82  percent  of  the 
industry  total  revenue  for  long-distance 
service. 

8.  By  no  means  does  industry  contend 
that  they  have  completed  their  testing 
and  validation  efforts.  Consequently, 
NRIC  represented  that  the  current 
focuses  of  major  carriers  and  providers 
remain  steadfastly  on  testing  and 
contingency  planning  at  all  levels.  In 
this  context,  the  major  commimications 


providers  and  prominent  trade 
organizations  have  commenced  a 
dialogue  on  the  issue  of  network 
protection  and  stabilization  to  minimize 
problems  associated  with  the  Year  2000 
changes. 

9.  The  major  communications 
companies  have  generally  been  working 
diligently  during  the  past  several  years 
on  Year  2000  remediation.  Most 
companies  have  devoted  tremendous 
amounts  of  executive  management 
leadership,  human  resource  assets, 
financial  capital  and  technical  expertise 
on  both  the  direct  and  indirect  effects  of 
the  problem.  It  has  come  to  the 
Commission's  attention  that,  in  a 
number  of  instances,  in  both  private 
industry  and  within  the  govenmient, 
networks  that  were  remediated,  tested, 
and  determined  to  be  Year  2000- 
compliant  have  been  disrupted  by  the 
addition  of  other  systems,  databases, 
and  changes  to  networks  not  related  to 
Year  2000.  In  effect,  these  changes 
threaten  to  "imdo"  Year  2000- 
remediation  performed  on  networks,  at 
a  time  when  much  work  remains  to  be 
done. 

10.  Consequently,  on  a  going-forward 
basis,  the  industry  generally  and  many 
of  the  individual  companies  specifically 
are  planning  on  implementing  a 
network  stabilization  period  in  order  to 
ensure  the  establishment  of  stable  Year 
2000-compliant  environments.  The 
industry  maintains  that  the 
"Commission  needs  to  be  sensitive  to 
any  and  all  rulemakings  and  orders 
which  would  impact  computer  systems 
and  require  software  changes"  and 
advises  the  Commission  "to  schedule 
and  coordinate  implementation 
requirements  so  they  do  not  fall  within 
the  months  in  which  software  code  is  to 
remain  unchanged." 

11.  The  issue  of  network  protection 
and  stabilization  also  has  specifically 
arisen  in  a  nimiber  of  Commission 
proceedings.  For  instance,  in 
considering  an  extension  of  time  for  the 
compliance  date  under  Section  107  of 
the  Communications  Assistance  for  Law 
Enforcement  Act,  the  Commission  took 
into  account  the  need  to  avoid  the  Y2K 
problem  when  it  established  a  new 
compliance  deadline  of  June  30,  2000. 
Moreover,  the  network  stabilization 
period  issue  was  also  addressed  in  a 
proceeding  involving  a  request  for  a 
waiver  in  New  York  of  the  ten-digit 
dialing  requirement  in  the 
Commission's  rule  governing  area  code 
relief.  In  the  Commission's  Order,  the 
Network  Services  Division  of  the  FCC's 
Common  Carrier  Bureau  stated  that 
"[w]e  share  Bell  Atlantic's  concern  with 
the  Year  2000  problem,  and  agree  that 
its  network  stabilization  period  is 


prudent  given  the  uncertainties 
associated  with  the  Year  2000  problem." 
Consequently,  the  Division  granted  an 
extension  of  the  temporary  waiver  imtil 
after  the  network  stabilization  period. 

12.  Because  of  concerns  associated 
with  Y2K,  the  FCC's  Wireless 
Telecommunications  Bureau  also 
postponed  the  start  of  its  planned  cycle 
of  paging  auctions  from  December  9, 
1999  to  February  24,  2000.  The  bureau 
specifically  noted  in  a  public  notice  that 
it  "recognizes  that  [wireless  companies] 
preparing  their  existing  businesses  for 
the  Y2K  roll-over  while  preparing  for  an 
auction  could  present  formidable 
problems  for  potential  bidders." 

13.  We  are  also  cognizant  of  the  steps 
that  other  federal  agencies  have  taken  to 
address  this  issue.  The  Office  of 
Management  and  Budget  ("OMB") 
transmitted  a  memorandum  regarding 
the  minimization  of  regulatory  and 
information  technology  requirements 
that  could  affect  Year  2000  conversion 
in  May  1999.  In  relevant  part,  the 
memorandiun  counsels  that  Federal 
departments  and  agencies,  to  the  extent 
possible  given  their  respective  statutory 
responsibihties,  "should  not  establish 
requirements  that  would  have  an 
adverse  effect  on  [Year  2000]  readiness, 
if  such  requirements  can  be  delayed  or 
if  there  is  an  alternative  that  would  not 
have  an  adverse  effect" 

14.  The  Securities  and  Exchange 
Commission  ("SEC")  has  also 
promulgated  Year  2000-readiness 
guidelines.  In  August  1998,  the  SEC 
issued  a  policy  statement  regarding  a 
regulatory  moratorium  to  facilitate  the 
Year  2000  conversion.  The  SEC's  policy 
statement  established  a  moratorium  on 
the  "implementation  of  new  [SEC]  rules 
that  require  major  reprogramming  of 
computer  systems  by  SEC-regulated 
entities  between  June  1, 1999  and  March 
31,  2000." 

Policy 

15.  Given  the  forgoing,  the 
Commission  establishes  the  following 
principles  to  focilitate  the  ability  of  all 
FCC-regulated  entities  to  establish  stable 
and  secure  network  environments 
necessary  to  continue  to  perform 
meaningful  Y2K  tests  and  to  implement 
appropriate  Y2K  solutions  prior  to  the 
January  1,  2000  millennial  rollover: 

i.  The  Commission  will  consider, 
where  applicable,  the  potential  effects 
on  Year  2000  remediation  of  regulatory 
actions  that  require  changes  to 
computerized  systems  and  networks 
utilized  by  the  communications 
industry. 

ii.  The  Commission  will  consider 
industry  requests  for  waivers,  stays  of 
regulatory  requirements,  and  other 
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related  petitions  for  extensions,  where 
appropriate,  as  a  precaution  against 
potentially  disruptive  non-Year  2000- 
related  modifications  and  upgrades 
made  to  various  systems  and  networks 
pursuant  to  the  implementation 
requirements  of  Communications  Act  of 
1934  or  the  Commission's  rules. 

iii.  The  Commission  reserves  the 
express  right  to  implement  new  rules 
and  regulations,  where  such  rulemaking 
is  necessary  or  required  to  protect  the 
public  interest  in  response  to  statutory 
implementation  requirements, 
emergency  conditions  or  special 
circumstances  that  may  arise  in  the  days 
remaining  prior  to  the  millennial  date 
roll-over.  To  reiterate,  however,  the 
Conmiission  will  be  sensitive  to 
individual  waiver  requests  or,  in  the 
alternative,  act  on  its  own  motion  to 
stay  rules  during  this  short  period  of 
time. 

iv.  The  Commission  does  not  propose 
to  establish  a  regulatory  moratorium 
period  in  which  all  regulatory  actions 
that  may  affect  communication  systems 
or  equipment  are  suspended.  We  do  not 
believe  that  such  sweeping  action  is 
necessary  to  stabilize  the  industry's 
remedial  efforts  or  to  protect  the 
interests  of  the  public. 

Conchuioii 

16.  We  reiterate  that  the  Commission 
cautions  parties  against  attempting  to 
use  our  network  stabilization  policy  to 
"forestall"  or  "roll  back"  disfavored 
regulations,  or  to  use  this  policy  for 
purposes  of  competitive  advantage.  This 
poUcy  is  intended  solely  to  address  the 
unique  circumstances  and  challenges 
presented  by  the  Year  2000  Problem. 

Federal  Communications  Commission. 

Magalie  Roman  Saloa, 

Secretary. 

[FR  Doc.  99-26962  Filed  10-14-99;  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Actlvttlee:  Submlaalon  for  0MB 
Review;  Comment  Request 

agency:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Notice  of  information  collection 
to  be  submitted  to  OMB  for  review  and 
approval  imder  the  Paperwork 
Reduction  Act  of  1995. 

SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  the  FDIC  hereby  gives  notice 
that  it  plans  to  submit  to  the  Office  of 


Management  and  Budget  (OMB)  a 
request  for  OMB  review  and  approval  of 
the  information  collection  system 
described  below. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Title:  External  Auditing. 

OMB  Number:  3064-0113. 

Estimate  of  Annual  Burden: 

Insured  Institutions  with  assets  of 
$500  million  or  more  (already  approved 
by  OMB). 

Number  of  Respondents:  420. 
Number  of  Responses  per 
Respondent:  3. 

Total  Annual  Responses:  1,260. 
Hours  per  Response:  32. 
Total  Annual  Burden  Hours: 
40,320. 

Insured  Institutions  with  assets  less 
than  $500  million  (proposed  revision  to 
be  submitted  to  OMB). 

Number  of  Respondents:  5,478. 
Number  of  Responses  per 
Respondent:  3. 

Total  Annual  Responses:  16,434. 
Hours  per  Response:  1/4  hour  for 
the  recordkeeping  response,  1/4  hour  for 
the  first  reporting  response,  and  1/4 
hour  for  the  second  reporting  response 
X  5,478  Respondents. 

Total  Annual  Burden:  1,370 
recordkeeping  and  2,740  reporting  = 
4,110  hours. 

Expiration  Date  of  Current  OMB 
Clearance:  November  30,  2000. 

OMB:  Alexander  T.  Hunt,  (202)  395- 
7860,  Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Washington,  DC  20503. 

FDIC:  Steven  F.  Hanft  (202)  898-3907, 
Office  of  the  Executive  Secretary,  Room 
F-4062,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street  NW, 
Washington,  DC  20429. 

Comments:  Comments  on  this 
collection  of  information  are  welcome 
and  should  be  submitted  on  or  before 
November  15, 1999  to  both  the  OMB 
reviewer  and  the  FDIC  contact  listed 
above. 

ADDRESSES:  Information  about  this 
submission,  including  copies  of  the 
proposed  collection  of  information,  may 
be  obtained  by  calling  or  writing  the 
FDIC  contact  listed  above. 
SUPPLEMENTARY  INFORMATION:  The 
FDIC's  regulations  at  12  CFR  363 
establish  annual  independent  audit  and 
reporting  requirements  for  financial 
institutions  with  assets  of  $500  million 
or  more.  The  requirements,  which  have 
been  approved  by  OMB  under  control 
number  3064-0113,  include  an  annual 
report  on  their  financial  statements, 
recordkeeping  about  management 
deliberations  regarding  external 
auditing  and  reports  about  changes  in 


auditors.  The  FDIC  is  now  preparing  to 
ask  OMB  to  approve  revising  the 
collection  to  cover  financial  institutions 
with  assets  less  than  $500  million  on  a 
voluntary  basis.  The  information 
collected  will  be  used  to  facilitate  early 
identification  of  problems  in  financial 
management  at  financial  institutions. 

Federal  Deposit  Insurance  Corporation. 

Dated:  October  12, 1999. 
Robert  E.  Feldman, 
Executive  Secretary. 
[FR  Doc.  99-27010  Filed  10-14-99;  8:45  am] 
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FEDERAL  HOUSING  RNANCE  BOARD 

[No.  99-N-14] 

Federal  Home  Loan  Bank  Members 
Seiectod  for  Community  Support 
Review 

agency:  Federal  Housing  Finance 

Board. 

ACTION:  Notice. 

SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  announcing 
the  Federal  Home  Loan  Bank  (FHLBank) 
members  it  has  selected  for  the  1998-99 
seventh  quarter  review  cycle  under  the 
Finance  Board's  community  support 
requirement  regulation.  This  notice  also 
prescribes  the  deadline  by  which 
FHLBank  members  selected  for  review 
must  submit  Community  Support 
Statements  to  the  Finance  Board. 
DATES:  FHLBank  members  selected  for 
the  1998-99  seventh  quarter  review 
cycle  under  the  Finance  Board's 
community  support  requirement 
regulation  must  submit  completed 
Commimity  Support  Statements  to  the 
Finance  Board  on  or  before  November 
29. 1999. 

ADDRESSES:  FHLBank  members  selected 
for  the  1998-99  seventh  quarter  review 
cycle  imder  the  Finance  Board's 
conmiunity  support  requirement 
regulation  must  submit  completed 
Community  Support  Statements  to  the 
Finance  Board  either  by  regidar  mail: 
Office  of  Policy,  Research  and  Analysis, 
Program  Assistance  Division,  Federal 
Housing  Finance  Board,  1777  F  Street, 
NW,  Washington,  DC  20006;  or  by 
electronic  mail: 
MAXWELLA@FHFB.GOV. 

FOR  FURTHER  INFORMATION  CONTACT: 

Amy  R.  Maxwell,  Housing  Finance 
Officer,  Office  of  Policy,  Research  and 
Analysis,  Program  Assistance  Division, 
at  202/408-2882;  at  the  following 
electronic  mail  address: 
MAXWELLA®FHFB.GOV;  or  at  the 
Federal  Housing  Finance  Board,  1777  F 
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Street,  NW,  Washington,  DC  20006.  A 

telecommunications  device  for  deaf 

persons  (TDD)  is  available  at  202/408- 

2579. 

SUPPLEMENTARY  INFORMATION: 

I.  Selection  for  Community  Support 
Review 

Section  10(g)(l]  of  the  Federal  Home 
Loan  Bank  Act  (Bank  Act)  requires  the 
Finance  Board  to  promulgate 
regulations  establishing  standards  of 
commimity  investment  or  service  that 
FHLBank  members  must  meet  in  order 
to  maintain  access  to  long-term 
advances.  See  12  U.S.C.  1430(g)(1).  The 
regulations  promulgated  by  the  Finance 
Board  must  take  into  account  factors 
such  as  the  FHLBank  member's 
performance  imder  the  Commimity 
Reinvestment  Act  of  1977  (CRA),  12 
U.S.C.  2901  et  seq.,  and  record  of 
lending  to  first-time  homebuyers.  See  12 
U.S.C.  1430(g)(2).  Pursuant  to  the 
requirements  of  section  10(g)  of  the 
Bank  Act,  the  Finance  Board  has 
promulgated  a  community  support 
requirements  regulation  that  establishes 


standards  a  FHLBank  member  must 
meet  in  order  to  maintain  access  to  long- 
term  advances,  and  review  criteria  the 
Finance  Board  must  apply  in  evaluating 
a  member's  community  support 
performance.  See  12  part  936.  The 
regulation  includes  standards  and 
criteria  for  the  two  statutory  factors — 
CRA  performance  and  record  of  lending 
to  first-time  homebuyers.  12  CFR  936.3. 
Only  members  subject  to  the  CRA  must 
meet  the  CRA  standard.  12  CFR 
936.3(b).  All  members,  including  those 
not  subject  to  CRA,  must  meet  the  first- 
time  homebuyer  standard.  12  CFR 
936.3(c). 

Under  the  rule,  the  Finance  Board 
selects  approximately  one-eighth  of  the 
members  in  each  FHLBank  district  for 
community  support  review  each 
calendar  quarter.  12  CFR  936.2(a).  The 
Finance  Board  will  not  review  an 
institution's  community  support 
performance  imtil  it  has  been  a 
FHLBank  member  for  at  least  one  year. 
Selection  for  review  is  not,  nor  should 
it  be  construed  as,  any  indication  of 
either  the  financial  condition  or  the 


community  support  performance  of  the 
member. 

Each  FHLBank  member  selected  for 
review  must  complete  a  Community 
Support  Statement  and  submit  it  to  the 
Finance  Board  by  the  November  29, 
1999  deadline  prescribed  in  this  notice. 
-12  CFR  936.2(b)(l)(ii),  (c).  On  or  before 
October  30,  1999,  each  FHLBank  will 
notify  the  members  in  its  district  that 
have  been  selected  for  the  1998-99 
seventh  quarter  commimity  support 
review  cycle  that  they  must  complete 
and  submit  to  the  Finance  Board  by  the 
deadline  a  Community  Support 
Statement.  12  CFR  936.2(b)(2)(i).  The 
member's  FHLBank  will  provide  a  blank 
Community  Support  Statement  Form, 
which  also  is  available  on  the  Finance 
Board's  web  site:  WWW.FHFB.GOV. 
Upon  request,  the  member's  FHLBank 
also  will  provide  assistance  in 
completing  the  Community  Support 
Statement. 

The  Finance  Board  has  selected  the 
following  members  for  the  1998-99 
seventh  quarter  community  support 
review  cycle: 


Federal  Home  Loan  Bank  of  Boston— District  1 


American  Savings  Bani( 

Eastern  Savings  and  Loan  Association  . 

Putnam  Savings  Banit , 

Belmont  Savings  Bank „ ..... 

The  Lenox  National  Bank 

Butler  Bank— A  Cooperative  Bank 

Enterprise  Bank  and  Trust  Company 

Nofthmark  Bank  

RTN  Federal  Credit  Union  

Wesfborough  Savings  Bank 

Commerce  Bank  and  Tnist  Company  ... 

Merrill  Merchants  Bank  

Unk>n  Trust  Company 

Fraser  Employees  Federal  Credit  Unk)n 

Nonway  Savings  Bank 

University  of  Maine  Credit  Union  .„ 

Infinity  Federal  Credit  Union 

Maine  Bank  and  Trust 

Bank  of  New  Hampshire  

Seaboard  Federal  Credit  Union 

New  England  Federal  Credit  Unk)n  


New  Britain  .... 

Nonmch 

Putnam  

Belmont  ..„ 

Lenox ... 

Lowell  ...„ 

Lowell  

North  Andover 

Waltham  

Westborough  . 

Worcester 

Bangor  

Ellsworth  

Medawaska  ... 

Norway  

Orono 

Portland  

Porttand  

Manchester  .... 

Pawtucket 

Williston  

Deptford 

Lawrenceville  . 

MilMlle  

Trenton  

Union  City 

West  Orange  . 

Albany 

Cortland  

Flushing  

Gouvemeur .... 

Sodus  

Syracuse 

Utica  

Warsaw 

White  Plains  .. 

Yonkers  

Santurce  


CT 
CT 
CT 

IMA 

MA 


ME 

ME 

ME 

ME 

ME 

ME 

ME 

NH 

Rl 

VT 


Federal  Home  Loan  Bank  of  Htm  York— Oistiict  2 


Cloverfoank „ ........ 

Medk^al  Inter-Insurance  Exchange : 

Millville  Savings  and  Loan  Association „ 

Cenlar  Federal  Savings  Bank 

Hamilton  Savings  Bank 

Uewellyn-Edison  Savings  Bank,  F.S.B 

State  Employees  Federal  Credit  Union .....^ 

Cortland  Savings  Bank „ ....... 

Rushing  Savings  Bank,  F.S.B  „ .„ „ 

Gouvemeur  Savings  and  Loan  Assoctatkjn 

WCTA  Federal  Credit  Union ~, 

Power  Federal  Credit  Union 

Homestead  Savings,  F.A „ - 

Wyoming  County  Bank ~ — 

Community  Mutual  Savings  Bank .-. -.. 

Hudson  Valley  Bank 

Firsttank— Puerto  Rk»  — : 


NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
PR 
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Federal  Home  Loan  Bank  of  Pittsburgh— CNstrict  3 


Delaware  Savings  Bank 

Wilmington  Trust  FSB  

First  Columbia  Bank  &  Tnjst  Company  

Fiidelity  S&LA  of  Bucks  County  

Citizens  Savings  Association  

CSB  Bank 

Fidelity  Deposit  and  Discount  Bank „ 

Lafayette  Bank 

First  Natkxial  Bank  in  Fleetwood 

Glen  Rock  State  Bank 

Swineford  NationaJ  Bank -..: 

S&TBank  

Jonestown  Bank  and  Trust  Company 

Commercial  National  Bank  of  Westmoreland  Co. 

Farmers  First  Bank 

Memt}ers  First  Federal  Credit  Unkxi 

First  National  Bank  of  Mercersburg  .'. 

Juniata  VaJley  Bank 

Mid  Penn  Bank 

Three  Rivers  Bank  and  Tmst  Company  

United  Federal  Credit  Unton  

Royal  Bank  of  Pennsylvania  

AflarrtK  Empk>yees  Federal  Credit  Unnn 

Peoples  Bank  of  Oxford 

Port  Rtehmond  Savings 

Dwelling  House  Savings  and  Loan  Association  .. 

First  Permsytvania  Savings  Association  

Stanton  Federal  Savings  Bank  

Union  Bank  and  Tnjst  Company 

Woodlands  Bank  

Citadel  Federal  Credit  Unton 

Turtwtville  National  Bank  

Merck,  Sharp  &  Dohme  Federal  Credit  Unkxi 

Greenbrier  Valley  National  Bank 

First  Community  Bank,  Inc 

Jefferson  Security  Bank  „ 

One  Valley  Bank  of  Summersville  Inc  

Steel  Works  Community  Federal  Credit  Union  .... 


Wilmington DE 

Wilmington DE 

Bkx)m^urg  PA 

Bristol PA 

Clarks  Summit PA 

Cunvensvilie  PA 

Dunmore PA 

Easton  ^ PA 

Reetwood „ PA 

Glen  Rock _ „..  PA 

Hummels  Wharf .~ PA 

Indiana PA 

Jorrastown  PA 

Latroiie  „ PA 

Utitz  PA 

Mechantostxirg  PA 

Mercersburg PA 

MIfflintown ., PA 

Millersburg PA 

Monroevitle  PA 

NantyGto  PA 

Nart)eth PA 

Newtown  Square PA 

Oxford PA 

Philadelphia PA 

Pittsburgh PA 

Pittsburgh  PA 

Pittsburgh PA 

Pottsville  „ PA 

South  Williamsport  PA 

Thomdale  PA 

Turbotville  PA 

West  Point PA 

Lewisburg  , WV 

Princeton WV 

Shepherdstown „ WV 

Summersville WV 

Weirton  WV 

Birmingham  AL 

Birmingham AL 

Columbiana AL 

Dadeville AL 

Elba ....-„ AL 

Florence AL 

Russellville AL 

Troy  AL 

Tuscaloosa  AL 

WinfieW „ AL 

Washington DC 

Washington  , DC 

Washington DC 

Clewiston  FL 

Gainesville FL 

Hialeah  FL 

North  Palm  Beach  FL 

Ocala  FL 

Palm  Beach FL 

Palm  Way FL 

St.  Petersburg „ FL 

Tallahassee . FL 

Tampa i FL 

Vero  Beach FL 

Winter  Haven „.. FL 

Albany FL 

Atlaijta  GA 

Camilla GA 

Clayton GA. 

Donaldsonville GA 

Eastman GA 

Gainesville GA 

Gordon GA 


Federal  Home  Loan  Bank  of  Atlanta— District  4 


Compass  Bank  (Alabama  and  Florida) 

Natkxial  Bank  of  Commerce  of  Birmingham  .. 

First  Nattonal  Bank  of  Shelby  County 

Bank  of  Dadeville  

The  Peoples  Bank  of  Coffee  County  

First  Southern  Bank  

Citizens  Bank  and  Savings  Company 

Troy  Bank  and  Trust  Company 

Security  Bank  

State  Bank  and  TmSt 

Crestar  Bank  

IDB— lie  Federal  Credit  Unton 

United  States  Senate  Federal  Credit  Union  ... 

First  Federal  Savings  Bank  of  the  Glades 

Mercfiants  and  Southern  Bank  

Gibraltar  Bank  FSB  

Community  Savings,  F.A 

Ocala  National  Bank  

U.S.  Trust  Company  of  Florida  Savings  Bank 
J.P.  Morgan  Florida  Federal  Savings  Bank  .... 

Bankers  Insurance  Company 

First  Bank  of  Tallahassee  

Suncoast  Schools  Federal  Credit  Union 

Citrus  Bank,  N.A 

SunTrust  Bank,  Mto-Rorida,  N.A 

SunTrust  Bank,  South  Georgia,  N.A. 

CDC  Federal  Credit  Union  

Bank  of  Camilla 

Rabun  County  Bank  

First  State  Bank  of  Donaldsonville 

Bank  of  Dodge  County 

Lanier  National  Bank 

The  Gordon  Bank 
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Planters  Bank 

Bank  of  Hartwell ,^.; „.. 

Georgia  State  Bank ^.. 

First  South  Bank 

SunTrust  Bank,  Middle  Georgia,  N.A. 

The  United  Banking  Company 

Pelham  Banking  Company 

The  Bank  of  Perry 

United  Bank  and  Trust  Company ™.. > 

AmeriBank,  N.A , 

The  Savannah  Bank,  N.A. „.. „,„.. 

Citizens  Community  Bank ....„ 

Park  Avenue  Bank  , ....,.».„ 

Citizens  Bank  .'. 

Oconee  State  Bank  

Atlanta  Coast  Federal  Credit  Union  

The  Patterson  Bank 

Waycross  Bank  and  Trust 

First  National  Bank  of  Waynesboro „ „.. 

First  National  Bank „ 

Bradford  Federal  Savings  Bank „ 

First  Mariner  Bank 

Fullerton  Federal  Savings  Association 

Johns  Hopkins  Federal  Credit  Union  

Kosciuszko  Federal  Savings  Bank ..... 

Midstate  Federal  Savings  and  Loan  Association 

Centreville  National  Bank  of  Maryland „... 

Columbia  Bank ..„! 

County  Banking  and  Trust  Company 

Bank  of  Glen  Bumie „....., 

Farmers  and  Merchants  Bank  and  Trust ^„. 

Sandy  Spring  National  Bank  of  Maryland 

BUCS  Federal  Credit  Union 

Cedar  Point  Federal  Credit  Union 

Peninsula  Bank  ..... 

Sparks  State  Bank 

Prince  Georges  Federal  Savings  Bank 

Union  National  Bank  , „.„... 

Carroll  County  Bank  and  Toist  Company 

Belmont  Federal  Savings  and  Loan  Association  

Black  Mountain  Savings  Bank,  SSB  

Morganton  Federal  Savings  and  Loan 

Coastal  Federal  Credit  Union 

Security  Savings  Bank,  SSB 

Bank  of  North  Carolina .-. 

Chesnee  State  Bank  „.,..............;....•............ 

M.S.  Bailey  &  Son,  Bankers .,;....„... 

Clover  Community  Bank , 

Peoples  National  Bank 

Carolina  First  Bank 

Lighthouse  Community  Bank  „ 

Williamsburg  First  National  Beink 

The  Anchor  Bank  

Arthur  State  Bank 

Provident  Community  Bank „ ..„....„. 

Woodruff  State  Bank  „..;.....-. .„. 

Union  Bank  &  Trust  Company 

First  National  Bank 

ttatk>nal  Bank  of  Fredericksburg 

F  &  M  Bank — Massanutten  

Bank  of  McKenny 

First  Savings  Bank  of  Virginia 

Greater  Atlantic  Savings  Bank,  F.S.B 

Southern  Financial  Bank „..._ 


Hawkinsville 

Lavonia 

Mableton 

Macon  

Macon , 

Nashviile 

Pelham 

Perry 

Rockmart  

Savannah 

Savannah  

VaWosta 

Vaklosta 

Vienna  

Watkinsville 

Waycross 

Waycross , 

Waycross 

Waynesboro  ...., 

West  Point  .. , 

Baltimore  , 

Baltimore  

Baltimore  , 

Baltimore  

Baltimore  

Baltimore  

Centreville 

Columbia  , 

Elkton 

Glen  Bumie 

htagerstown  

OIney  

Owings  Mill  

Patuxent  River  . 

Salisbury , 

Sparks  

Upper  Marlboro 
Westminster ...... 

Westminster 

Belmont  

Black  Mountain  . 

Morganton  

Raleigh  

Southport  

Thomasville  ...„. 

Chesnee  ..... 

Clinton  

Clover  

Easley „. 

Greenville  

Hilton  Head  ....... 

Kingstree  

Myrtle  Beac*i  .... 

Unk>n  

Union  r.... 

Woodruff 

Bowling  Green  .. 
Christiansburg  .. 
Fredericksburg  .. 

Harrisonburg 

McKenny  

Springfield 

Vienna  , 

Warrenton 


QA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

QA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

MO 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

NC 

NC 

NC 

NC 

NC 

NC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 


Federal  Home  Loan  Bank  of  Cincinnati — District  5 


Union  National  Bank  and  Tmst  Company 

Bank  of  Benton 

Trigg  County  Farmers  Bank 

Taylor  County  Bank 

First  Federal  Savings  Bank 

City  National  Bank 

Commonwealth  Community  Bank 

The  Citizens  Bank 

First  State  Bank 


Bartxjurville  ...,. 

Benton  

Cadiz  - 

Campbellsvllle 
Elizabethtown 

Fulton 

Hartford 

Hickman 

Innngton , 


KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
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First  Federal  Savings  &  Loan  of  Lexington  

The  Progressive  Bank 

Traditional  Bank,  FSB  

Whitaker  Bank  N.A - 

Cumberland  Valley  Natkxial  Bank  &  Tnjst  Co. 

Inez  Deposit  Bank 

First  National  Bank  of  Manchester „ 

Green  River  Bank 

Citizens  Bank  

Citizens  National  Bank 

West  Point  Bank 

Sebree  Deposit  Bank 

Shelby  County  Trust  Bank 

The  Peoples  Bank 

United  Bank  and  Trust  Company 

Farmers  &  Merchants  State  Bank 

Citizens  Bank  of  Ashville 

The  CakNvell  Savings  and  Loan  Company 

Clf>KX5  Federal  Credit  Unton  

Century  Federal  Credit  Union  

Pkxwer  Savings  Bank 

Clyde-Findley  Area  Credit  Unnn  

Citizens  Bank  of  Delphos 

First  FS&LA  of  Delta  - 

Ohio  Central  Savings  

Croghan  Cotonial  Bank 

First  Ser>nce  Federal  Credit  Unkxi 

KilKHJCk  Saving  Bank  Company 

CX)  Federal  Credit  Union  

OW  Fort  Banking  Company 

Cornerstone  Bank  

Glass  City  Federal  Credit  Unkxi 

Peoples  Savings  Bank  of  Troy „...._ 

First  National  Bank  of  Wellston 

Metropolitan  rational  Bank 

INSOUTH  Bank 

First  Federal  Savings  Bank 

The  Bank/First  Citizens  Bank 

Peoples  Bank  

Bank  of  Dfckson ~ 

The  Home  Bank  of  Tennessee ..... 

Security  Bank  

Greeneville  Federal  Bank 

Citizens  Bank  

Citizens  Bank  of  Blount  County 

NBC-FSB,  Knoxville  

National  Bank  of  Commerce 

First  Bank  and  Trust 

First  American  National  Bank 

ORNL  Federal  Credit  Unk>n 

Bank  of  Sharon  „ 

Merchants  and  Planters  Bank 

AEDC  Federal  Credit  Unkm 

First  State  Bank 


Lexington  

Lexington 

Lexington 

Lexington 

London  

Louisa 

Manchester .. 
Morgantown  , 
New  Liberty  , 
Paintsville  .... 

Raddiff 

Sebree 

Shelbyville  ... 
Taylorsville  ... 

Versailles 

Archbold  

Ashville  ....... 

CakJwell 

Cincinnati  ..... 
Cleveland  ..... 
Cleveland .... 

Clyde  

Delphos  

Delta  

Dublin  

Fremont  — 
Groveport  .... 

Killbuck  

Maumee 

Old  Fort  

SpringfiekJ ... 

Toledo 

Troy  -... 

Wellston 

Youngstown 
Brownsville  . 
Clarteville  ... 
Cleveland  .... 

Clifton  

Dtokson 

Ducktown  .... 
Dyersburg  ... 
Greeneville  . 

Hartsville 

Maryville  

Memphis 

Memphis 

Mt.  Juliet 

Nashville 

Oak  Ridge  .. 

Sharon  

Toone  

Tullahoma  .., 
Union  City  ... 


Federal  Home  Loan  Bank  of  Indianapolle— Ofttrict  6 


Star  Financial  Bank 

First  Community  Bank  and  Tmst  

Hendricks  County  Bank  and  Trust  Compeuiy 

First  Farmers  Baink  and  Trust 

Bank  of  Westem  Indiana » 

First  Natkxial  Bank  of  Dana 

Pemnanent  Federal  Savings  Bank  

Norwest  Bank  Indiana,  NA 

Professional  Federal  Credit  Union 

Garrett  State  Bank  

Griffith  Savings  Bank 

Eli  Lilly  Federal  Credit  Unkm  

Indiana  Members  Credit  Unkxi .„ 

First  Nattonal  Bank 

Dearborn  Savings  Associatbn,  F.A  

Farmers  State  Bank  

North  Salem  State  Bank  

Ripley  County  Bank 

Tri-County  Bank  &  Trust  Company 


Anderson  

Bargersville  ..... 
Brownsburg  .... 

Converse  

Covington  

Dana 

Evansville  

Fort  Wayne  .... 
Fort  Wayne  .... 

Garrett  

Griffith  

Indianapolis  ... 
Indianapolis  ... 

Kokomo  

Lawrenceburg 

Mentone 

North  Salem  .. 

Osgood  

Roachdale  ..... 


KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

IN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 


IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
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Central  Bank ; 

Teachers  Credit  Union  „..-.... 

AmBank  Indiana  „ 

Bank  of  Lenawee  

Republic  Bank  

University  Bank  

Blissfield  State  Bank  

Byron  Center  State  Bank  

CSB  Bank 

Independent  Bank  of  East  Michigan 

Exchange  State  Bank 

First  National  Bank  and  Trust  

State  Savings  Bank 

First  National  Bank  of  Gaylord 

First  of  America  Bank,  N.A  

First  Community  Bank 

MFC  First  National  Bank 

G.W.  Jones  Exchange  Bank 

Shelby  State  Bank 

Choice  One  Bank 

Midwest  Guaranty  Bank , 


Russiavifle  

South  Bend 

Vincennes 

Adrian  , 

Ann  Arbor  

Ann  Art)or  

Blissfield  

Byron  Center  ... 

Capac  

Caro .T... 

Carsonville 

Crystal  Falls 

Frankfort  

Gayk>rd  

Grand  Rapids  .. 
Harbor  Springs 

Ironwood 

Marcellus  r... 

Shelby 

Sparta 

Troy  


IN 
IN 
IN 
Ml 
Ml 
Mi 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Mi 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 


Federal  Home  Loan  Bank  of  Chicago— Oistrlct  7 


State  Bank  of  the  Lakes 

Aurora  National  Bank 

First  National  Bank  of  Ava  

Fanners  State  Bank  of  Buffalo 

TCF  National  Bank  Illinois 

American  Union  Savings  and  Loan  Assodatton 

Cole  Taylor  Bank 

First  Bank  of  the  Americas,  S.S.B 

First  East  Side  Savings  Bank  

International  Bank  of  Chicago 

LaSalle  Bank  FSB 

LaSalle  Natkinal  Bank 

Pari<  Federal  Savings  Bank  .^. 

Selfreliance  Ukranian  Federal  Credit  Union  

The  PrivateBank  and  Taist  Company 

First  National  Bank 

Cissna  Part?  State  Bank 

GreatBank,  N.A  

The  People's  National  Bank  of  McLeansboro  ... 

National  Bank 

Farmers  State  Bank  of  Hoffman 

Community  Trust  Bank „ 

Advance  Bank,  s.b  

First  Midwest  Bank  N.A 

Midwest  Bank  of  Southem  Illinois .., i..... 

Bank  of  Illinois  in  Normal 

Hemk)ck  Federal  Bank 

Community  Bank  &  Trust,  NA 

Palos  Bank  and  Tnjst  Company 

Citizens  Equity  Federal  Credit  Unkxi 

Pontiac  National  Bank „ 

First  Bankers  Trust  Company,  N.A „„... , 

Banco  Popular 

AMCORE  Bank  N.A.  Rockford -....„......<..» 

The  First  National  Bank  in  Toledo  _™ ...... 

Busey  Bank ., 

Household  Bank,  f.s.b , 

Fox  Communities  Credit  Union  ........^„, 

First  National  Bank  and  Tmst  Company  ... 

Citizens  State  Bank \ 

Bank  of  Buffalo ;, 

Denmark  State  Bank 

Security  National  Bank  of  Durand 

Union  Bank  and  Trust  Company 

1st  Security  Credit  Union 

Mitchell  Savings  Bank 

Johnson  Bank  Hayward  ...„ 

State  Bank  of  Howards  Grove 

State  Bank  of  La  Crosse 

Trane  Federal  Credit  Union  ,..„......., 

Capitol  Bank 

The  Pari<  Bank  


Antioch 

Aurora  .._ 

Ava  

Buftato 

Burr  Ridge  

Chicago  

Chicago  

Chicago  

Chicago  

Chicago  

Chicago  

Chicago  

Chicago 

Chicago  

Chicago  

Chicago  Heights 

Cissna  Parte 

Evanston 

Fairfield 

Hiilsboro 

Hoffman 

Irvington 

Lansing 

Moline  

Monmouth 

Normal  

Oak  Forest 

Oiney  

Patos  Heights  .. 

Peoria  

Pontiac 

Quincy  

River  Grove  

Rockford  

Toledo 

Urt»na 

Wood  Dale 

Appleton  

Betoit 

Cadott 

Cochrane  „.. 

Denmari( 

Durand 

Evansville 

Green  Bay  , 

Greenfield 

Hayward  

Howards  Grove 

La  Crosse  

La  Crosse  

Madison  

Madison  


IL 
IL 
IL 
H. 
IL 
H. 
IL 
•XL 
N. 
IL 
H. 
IL 
IL 
IL 
IL 
IL 
H. 
IL 
IL 
IL 
IL 
H. 
H. 
N. 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
H. 
VM 
Wl 
Wl 
Wl 
Wi 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 

I  wt 
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Marion  State  Bank 

Bay  View  Federal  Savings  &  Loan  Association 

TCF  National  Bank  Wisconsin  

Fanners  Savings  Bank 

Bank  of  Monctovi  

The  Necedah  Bank 

Farmers  Exchange  Bank  of  Neshkoro 

Associated  Bank  Portage,  NA 

Hometown  Bank 

Community  State  Bank  „ 

American  Community  Bank 

Associated  Bank  t^Jorth „ 


Federal  Horn*  Loan  Bank  of  Da*  Moinea— District  8 


Unkjn  Natk>nal  Bank  

Quad  City  Bank  and  Trust  

Exchange  State  Bank 

Mercantile  Bank  of  Midwest 

Securi^  Savings  Bank  

Iowa  State  Bank  and  Trust  Company 

First  Bank  and  Tmst  Company 

American  National  Bank 

Home  State  Bank ~ 

Security  Savings  Bank  

Farmers  &  Merchants  Savings  Bank  . 

Tama  State  Bank  

First  Citizens  National  Bank 

Northwoods  State  Bank — 

First  Iowa  Bank  .- 

Farmers  Savings  Bank „ 

Pik)t  Grove  Savings  Bank  . — 

Frontier  Bank - 

Alliance  Bank _ 

Citizens  State  Bank 

First  National  Bank 

Momingside  Bank  &  Tmst 

Cedar  Valley  State  Bank 

First  American  Bank 

First  Bank  


NCMIC  Insurance  Company 

Peoples  State  Bank 

Security  Bank  Minnesota  

First  Security  Bank 

Miners  National  Bank  of  Eveleth 

American  Bank  of  the  North 

National  City  Bank  of  Minneapolis 

State  Bank  of  Young  America 

Peoples  State  Bank  of  Plainview 

United  Prairie  Bank-Slayton  

First  Security  State  Bank  

Cherokee  State  Bank  of  St.  Paul 

The  First  National  Bank  in  Wadena 

Wadena  State  Bank  

Polk  County  Bank 

First  Security  State  Bank  _ 

Peoples  Bank  

Century  Bank  of  the  Ozarks 

The  Hamilton  Bank 

Farmers  and  Merchants  Bank 

City  Natkjnal  Savings  Bank,  FSB  

Premier  Bank 

BAL  Bank 

First  Bank,  CBC ..»Vm.^ 

Bank  of  Minden  .......... 

Bank  of  Cairo  and  Mot>erty  

St.  Clair  County  State  Bank 

Platte  Valley  Bank  of  Missouri  

Fanners  State  Bank  of  Northern  Missouri 

Central  Bank  of  Missouri 

Great  Southern  Bank,  FSB  

Equality  Savings  Bank  

Ramsey  Bank,  F.S.B 

Gate  City  Federal  Savings  Bank 

State  Bank  of  Alcester  

First  Madison  Bank  


Marion  

Milwaukee 

Milwaukee 

Mineral  Point 

Mondovi  

Necedah  

Neshkoro 

Portage 

St.  Cloud 

Unkm  Grove  

Wausau  .....^ 

Wausau  

Anita  

Bettendorf „.. 

Collins _... 

Des  Moines  

Eagle  Grove  

Fairfield 

Glidden 

Holstein 

Jefferson 

Larchwood  .......... 

Manchester 

Marshalltown  

Mason  City  

Mason  City  

Monticello  

Oskaloosa 

Pilot  Grove 

Rock  Rapids 

Rockwell  City 

ShekJon  — 

Shenandoah  

Skjux  City  

St.  Ansgar 

Wel)ster  City 

West  Des  Moines 
West  Des  Moines 

Winthrop  

Alt>ert  Lea 

Byron  

Eveleth 

Grand  Rapids  

Minneapolis  

Nonwood  

Plainview  .... 

Slayton 

Sleepy  Eye  

St.  Paul 

Wadena  

Wadena  

Bolivar 

Charieston  , 

Cuba 

Gainesville 

Hamilton 

Hannibal  

Jefferson  City  -.. 
Jefferson  City  .... 

Laxington  

Maryville  

Mindenmines  

Moberiy 

Osceola  

Platte  City 

Savannah  .......... 

Sedalia 

Springfield 

St.  Louis  

Cando 

Fargo 

Alcester 

Madison 


Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
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lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 
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lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 
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MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

ND 

ND 

SD 
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Federal  Home  Loan  Bank  of  Dallas — District  9 


First  National  Bank  of  Izard  County 

Bank  of  Elkins  

First  Federal  Bank,  F.A  

Simmons  First  Bank  of  Jonesbqro 

Central  Bank  and  Trust 

Mercantile  Bank  of  Arkansas 

Simmons  First  Bank  of  Russellville 

Warren  Bank  and  Trust 

Security  First  National  Bank 

Mississippi  River  Bank  

Citizens  Savings  Bank  

Homeland  Federal  Savings  Bank  

Vermilion  Bank  and  Trust  Company 

Peoples  State  Bank 

City  Bank  and  Trust  Company 

Bradford  National  Life  Insurance  Company  ... 

First  Bank  and  Tmst 

First  Federal  Savings  and  Loan  Association  . 

ANECA  Federal  Credit  Union  

Federal  Savings  Bank  of  Evangeline  Parish  . 

Bank  of  Angullla „... 

Guaranty  Bank  &  Trust  Company 

The  Carthage  Bank 

First  National  Bank 

Bank  of  Forest « , 

Hancock  Bank  

Merchants  and  Farmers  Bank 

Citizens  State  Bank 

First  National  Bank  of  Picayune 

The  Peoples  Bank 

First  Natbnal  Bank  in  Alamogordo  

New  Mexico  Educators  Federal  Credit  Union 

Ranchers  Bank - ;..» 

♦FirstBank 

White  Sands  Federal  Credit  Union  ............... 

First  State  Bank  of  Taos 

University  Federal  Credit  Union 

Citizens  National  Bank 

Columbus  State  Bank  ...........^.. 

Lone  Star  Bank 

Share  Plus  Federal  Credit  Union ...^. 

Texas  Community  Bank  and  Trust  

First  Federal  Savings  Bank  of  North  Texas  ... 

First  National  Bank  of  Ennis  

Millers  Mutual  Fire  Insurance  Company  

Graham  Savings  and  Loan,  F.A  

Bank  United 

PT&T  Federal  Credit  Union 

Jacksonville  Savings  Bank,  ssfo 

American  State  Bank ..., 

Marble  Falls  National  Bank , 

First  Bank  and  Trust  of  Memphis ....*........., 

Liberty  National  Bank  in  Paris 

Security  State  Bank , 

Hale  County  State  Bank 

First  International  Bank  , 

Legacy  Bank  of  Texas 

The  Farmers  National  Bank , 

CaminoReal  Bank,  N.A  „.; 

First  National  Bank  of  San  Benito .„ 

Texas  Savings  Bank,  s.s.b ,...: 

Mainland  Bank 

First  Bank  of  Texas 

The  First  National  Bank  of  Van  Alstyne 

Herring  National  Bank  of  Vernon 

Community  Bank ;„.„«...„„_. 


•«*0««'k«^»«*«>MM 


Calico  Rock  

Elkins  

Harrison  

Jonest>oro 

Little  Rock 

Uttle  Rock  .... 

Russellville 

Warren  

Alexandria 

Belle  Chasse  

Bogalusa 

Columbia  

Kaplan  

Many 

Natchitoches 

New  Orteans 

New  Orleans 

Opelousas  

Shreveport  ..^ 

Vide  Platte  

Anguilla 

Belzoni 

Carthage „ 

Clartcsdale 

Forest  

Gulfport 

Kosciusko  ........... 

Picayune  ...;....!».. 

Ripley 

Alamogordo  

Albuquerque  

Belen 

Clovis 

Las  Cruces  

Taos 

Austin 

Brownwood 

Columbus  

Dallas 

Dallas 

Dallas 

Denton  

Ennis 

Fort  Worth  

Graham 

Houston  

Houston 

Jacksonville  

Ijjbbock 

Marble  Falls 

Memphis  

Paris  

Pearsall 

Plainview  

Piano  

Piano  „.. 

Rule  

San  Antonk) 

San  Benito 

Snyder  

Texas  City  

Tomball  

Van  Alstyne  

Vemon  

Wellington 

Englewood 

Fort  Lupton  

Glenwood  Springs 

La  Jara  _ 

Las  Animas 


AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

NM 

NM 

NM 

NM 

NM 

NM 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 


Federal  Home  Loan  Bank  of  Topeka — District  10 


MegaBank  of  Arapahoe 

Bank  of  Colorado  .„ > 

Alpine  Bank  

First  Westem  National  Bank  

First  National  Bank  of  Las  Animas 


CO 
CO 
CO 
CO 
CO 
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FirstBank  of  Arapahoe  County,  N.A 

Mancos  Valley  Bank 

The  Puebk)  Bank  and  Trust  Company  

The  Sallda  Building  and  Loan  Assoctatton  

Community  National  Bank 

F(de(ity  State  Bank  and  Trust  Company 

Rrst  State  Bank 

Armed  Forces  Bank  

Kansas  State  Bank 

Heartland  Bank.  N.A  

First  National  Bank  and  Trust  Company 

Rrst  State  Bank  of  Kansas  City 

Premier  Bank 

First  Commercial  Bank.  N.A 

Metcalf  Bank 

Team  Bank,  N.A 

City  National  Bank  of  Pittsburg 

Citizens  State  Bank  and  Trust  Company 

Community  Nattonal  Bank 

Mid  America  Credit  Unkxi  

First  National  Bank  and  Trust 

Five  Points  Bank  

City  National  Bank  and  Trust  Company  

Rrst  State  Bank 

First  Natksnal  Bank  and  Tnist  Co.  of  Minden  . 

Pinnacle  Bank  

Westem  Nebraska  National  Bank 

FCE  Credit  Union  

Plattsmouth  State  Bank 

Jones  Natronal  Bank  and  Trust  Company 

Stromsburg  Bank 

First  Natksnal  Bank  of  Wahoo 

First  Natkjnal  Bank  &  Tmst  Company  of  Ada 

Alva  State  Bank  &  Trust  Company 

Community  Natkmat  Bank 

American  National  Bank 

Rrst  Bank  and  Trust,  N.A  

SpJritBank,  N.A  

Federal  BankCentre  

Farmers  and  Merchants  Bank 

The  Eastman  National  Bank  of  Newkirk 

Charter  National  Bank 

Oklahonta  Emptoyees  Credit  Unk)n 

First  ttetk>nal  Bank  and  Trust  Company 

First  State  Bank 

McClaIn  County  National  Bank 

Tinker  Federal  Credit  Union „ 

Oklahoma  Central  Credit  Unkxi 

Welch  State  Bank 

Farmers  and  Merchants  Bank,  N.A  


Littleton  

Mancos  

Pueblo  

SaHda 

Chanute 

Dodge  City 

Edna  

Fort  Leavenworth  

Holton  

Jewell 

Junctkxi  City 

Kansas  City 

Lenexa , 

Overland  Park 

Overland  Park  „„., 

Paola 

Pittsburg  ..„ 

Seneca 

Seneca 

Wtehita 

Fullerton 

Grand  Island 

Hastings 

HkHonan 

Minden — 

Neligh  -.... 

North  Platte 

Omaha 

Plattsmouth 

Seward  

Stromsburg 

Wahoo 

Ada 

Alva..... ., 

Alva ~ 

Ardmore 

Bethany/Oklahoma  City 

Bristow 

Broken  An'ow 

Crescent 

Newkirk 

Oklahoma  City 

Oklahoma  City 

Okmulgee 

Picher  _ 

Purcell 

Tinker  AFB 

Tulsa 

Wetah 

Yukon/Oklahoma  City  ... 


Federal  Home  Loan  Bank  of  San  Francisco— District  11 


Norwest  Bank  Arizona,  N.A  .... 

Fifth  Third  Bank,  F.S.B 

North  County  Bank 

Humboldt  Bank 

Six  Rivers  Nattonal  Bank  

Cathay  Bank 

General  Bank  

F&A  Federal  Credit  Unkxi 

Stanford  Federal  Credit  Unkxi 

CBC  Federal  Credit  Unkjn  

Peninsula  Bank  of  San  Diego  . 

Gateway  Bank,  F.S.B 

First  Bank  of  San  Luis  Ot>ispo 

Chinatmst  Bank  (U.S.A.) „ 

Visalia  Community  Bank  


Phoenix 

Scottsdale 

Escondido 

Eureka  

Eureka  

Los  Angeles 

Los  Angeles 

Monterey  Park  ... 

Palo  Alto  

Port  Hueneme  ... 

San  Diego 

San  Francisco  ... 
San  Luis  Obispo 

Torrance  

Visalia 


Federal  Home  Loan  Bank  of  Saattle— District  12 


City  Bank 

Oahu  Educatkxial  Emptoyees  Credit  Unkxi 

Citizens  State  Bank 

BankWest,  N.A  

Valley  Bank  of  KalispeN 


Honolulu 
Honolulu 
Hamilton 
Kalispell 
Kalispell 


CO 
CO 
CO 
CO 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
-OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
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AZ 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
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HI 

MI 

MT 
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First  National  Bank  of  Montana  , 

First  Technology  Credit  Union  

Bank  of  the  Cascades 

Siuslaw  Valley  Bank ,.......,.i.., 

PACE  Credit  Union  ...„„.„.., 

South  Umpqua  State  Bank 

Clackamas  County  Bank 

Bank  of  Utah  

Goldenwest  Credit  Union  , 

Community  First  National  Bank  , 

Industrial  Credit  Union  of  Whatcom  County 

Cashmere  Valley  Bank 

Mt.  Rainier  National  Bank  , 

Grant  National  Bank , 

Everett  Mutual  Bank , 

Northwest  Telco  Credit  Union  

Rainier  Pacific,  a  Community  Credit  Union 

NW  Federal  Credit  Union  , 

Seattle  Telco  Federal  Credit  Union , 

First  Heritage  Bank 

Horizon  Credit  Union 

American  National  Bank 

The  Bank  of  Laramie 

First  Federal  Savings  Bank 


>**«***^**«a4*«aai 


Ubby 

Beaverton  

Bend  

Rorence 

Portland  

Roseburg  

Sandy  

Ogden  . „. 

Ogden  

Salt  Lake  City 
Bellingham  .... 

Cashmere  

Enumclaw  

Ephrata 

Everett  

Everett  

Fife 

Seattle  

Seattle  ..^ „ 

Snohomish  .... 

Spokane  

Cheyenne  

Laramie 

Sheridan  


MT 
OR 
OR 
OR 
OR 
OR 
OR 
UT 
UT 
UT 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WY 
WY 
WY 


n.  Public  Comments 

To  encourage  the  submission  of 
public  comments  on  the  community 
support  performance  of  FHLBank 
members,  on  or  before  October  30,  1999, 
each  FHLBank  will  notify  its  Advisory 
Council  and  nonproftt  housing 
developers,  community  groups,  and 
other  interested  parties  in  its  district  of 
the  members  selected  for  community 
support  review  in  the  1998-99  seventh 
quarter  review  cycle.  12  CFR 
936.2(b)(2)(ii).  In  reviewing  a  member 
for  community  support  compliance,  the 
Finance  Board  will  consider  any  public 
comments  it  has  received  concerning 
the  member.  12  CFR  936.2(d).  To  ensure 
consideration  by  the  Finance  Board, 
comments  concerning  the  community 
support  performance  of  members 
selected  for  the  1998-99  seventh  quarter 
review  cycle  must  be  delivered  to  the 
Finance  Board  on  or  before  the 
November  29,  1999  deadline  for 
submission  of  Community  Support 
Statements. 

By  the  Federal  Housing  Finance  Board. 

Dated:  October  8, 1999. 
William  W.  Ginsberg, 
Managing  Director. 

(FR  Doc.  99-26881  Filed  10-14-99;  8:45  am) 
NLUNO  COOE  672S-<)1-4> 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banit  Ktolding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 


225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors,  hiterested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  8, 
1999. 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jaclcson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  Great  River  Banshares  Corporation, 
Burlington,  Iowa;  to  acquire  50.0025 
percent  of  the  voting  shares  of  Henry 
County  Bank  (In  Organization),  Mt. 
Pleasant,  Iowa. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Manager 
of  Analytical  Support,  Consumer 


Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  Heritage  Commerce  Corp..  San  Jose, 
California;  to  acquire  100  percent  of  the 
voting  shares  of  Heritage  Bank  South 
Valley,  Morgan  Hill,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  8,  1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  th  e  Board. 
[FR  Doc.  99-26926  Filed  10-14-99;  8:45  am] 

BILUNG  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banic  Hoiding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanidng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
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includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  12, 
1999. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  NBT  Bancorp  Inc.,  Norwich,  New 
York;  to  acquire  100  percent  of  the 
voting  shares  of  Lake  Ariel  Bancorp, 
Inc.,  Lake  Ariel,  Pennsylvania,  and 
thereby  indirectly  acquire  LA  Bank, 
National  Association,  Lake  Ariel, 
Pennsylvania. 

Board  of  Governors  of  the  Federal  Reserve 
System .  October  1 2 , 1 999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-27005  Filed  10-14-99;  8:45  am] 
BttJJNG  COOe  S210-01-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Nonbanlting  Activitiss  or  to  Acquire 
Companiss  that  are  Engaged  in 
Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  that  engages  either 
directly  or  through  a  subsidiary  or  other 
company,  in  a  nonbanking  activity. 
These  activities  will  be  conducted 
worldwide. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  October  29, 1999. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  National  Westminster  Bank  Pic, 
London,  England;  to  make  an 


investment  through  its  wholly  owned 
subsidiary,  NatWest  Group  Holdings 
Corporation,  New  York,  New  York,  in 
Identrus,  LLC,  New  York,  New  York 
(Company)  (formerly  known  as  Global 
Trust  Organization  LLC),  and  thereby 
engage  de  novo  directly  and  through 
Company,  in  digital  certification  and 
data  processing  and  data  transmission 
activities,  as  described  below.  Notificant 
also  proposes  to  engage  in  activities  that 
it  maintains  are  incidental  to 
permissible  digital  certification  and  data 
processing  and  data  transmission 
activities. 

Notificant  proposes  to  acquire  more 
than  5  percent  of  the  outstanding  voting 
interests  in  Company,  a  de  novo  limited 
liability  company. 

Other  investors  in  Company  would 
include  national  banks  and  state 
member  banks.  Company  would  serve 
as  the  rulemaking  authority  for  a 
network  of  participating  financial 
institutions  (Network),  which  would 
include  Notificant,  future  equity 
investors  in  Company,  and  other 
financial  institutions  that  elect  to 
participate  in  the  Network  (collectively. 
Participants).  The  Network  is  designed 
to  allow  Participants  to  certify 
electronically  the  identity  of  parties 
conducting  business  or  commimicating 
electronically  through  the  internet  or 
otherwise.  Participants  in  the  Network 
would,  among  other  things,  issue  to 
customers  "digital  certificates"  that 
authenticate  messages  electronically 
sent  by  the  customer,  and  confirm  the 
validity  of  digital  certificates  issued  by 
Participants.  Participants  also  may  issue 
warranties  to  customers  who  request 
verification  of  digital  certificates  issued 
by  Participants,  and  post  collateral  to 
secure  claims  under  any  warranty 
issued  by  the  Participant. 

Company  would  develop,  maintain, 
and  enforce  the  rules  governing  the 
operation  of,  and  participation  in,  the 
Network,  and  provide  other  services 
designed  to  facilitate  the  certification 
activities  of  Participants  and  operation 
of  the  Network.  These  activities  would 
include  issuing  digital  certificates  to 
Participants  and  maintaining  a  current 
database  of  digital  certificates  that  have 
been  issued.  Company  and  Participants 
would  engage  in  a  wide  range  of  data 
processing  and  data  transmission 
activities  in  connection  with  their 
proposed  activities.  A  more  complete 
description  of  the  proposed  activities  of 
Company,  Notificant,  and  other 
Participants  is  contained  in  the  notices. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  that  the  Board  has 
determined  (by  order  or  regtdation)  to 


be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto.  The  Board 
previously  has  determined  that  certain 
data  processing  and  data  transmission 
services  are  closely  related  to  banking 
for  purposes  of  section  4(c)(8)  of  the 
BHC  Act,  pursuant  to  §  225.28(b)(14)  of 
Regulation  Y.  Notificant  contends  that 
all  of  the  proposed  activities  are  so 
closely  related  to  banking  as  to  be  a 
proper  incident  thereto,  or  are  activities 
that  are  incidental  to  permissible 
activities,  pursuant  to  §  225.21(a)(2)  of 
Regulation  Y. 

In  determining  whether  the  proposal 
satisfies  the  proper  incident  to  banking 
standard  of  section  4(c)(8)  of  the  BHC 
Act,  the  Board  must  consider  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsoimd  banking 
practices."  12  U.S.C.  1843(c)(8). 
Notificant  contends  that  consummation 
of  the  proposal  will  facilitate  the 
development  of  electronic  commerce 
and  will  have  a  beneficial  effect  on 
competition  for  identity  certification 
and  related  services. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  the  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  to  seek  the  views  of 
interested  persons  on  the  issues 
presented  by  the  proposal  and  does  not 
represent  a  determination  by  the  Board 
that  the  proposal  meets,  or  is  likely  to 
meet,  the  standards  of  the  BHC  Act.  The 
notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated  above  and  at  the  offices  of  the 
Board  of  Governors.  Any  request  for  a 
hearing  on  the  notices  must  be 
accompanied  by  a  statement  of  reasons 
explaining  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  simunarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

2.  UBS  AG,  Zurich,  Switzerland 
("Notificant");  to  acquire  certain 
subsidiaries  of  Global  Asset 
Management  Limited,  Hamilton, 
Bermuda  ("GAML"),  including  Global 
Asset  Management  (USA)  Inc.,  GAM 
Investments  Inc.,  GAM  Services  Inc., 
and  GAM  Fimding  Inc.,  all  in  New 
York,  New  York,  and  GAM  International 
Management  Limited,  London,  England, 
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and  thereby  engage  in  certain 
nonbanking  activities,  including 
extending  credit  and  servicing  loans, 
pursuant  to  §  225.28(b)(1)  of  Regulation 
Y;  acting  as  investment  advisor  to  any 
person,  pursuant  to  §  225.28(b)(6)  of 
Regulation  Y;  agency  transactional 
services,  pursuant  to  §  225.28(b)(7)  of 
Regiilation  Y;  providing  certain 
administrative  services  to  mutual  funds, 
see  Bankers  Trust  New  York  Corp.,  83 
Fed.  Res.  Bull.  780  (1997);  and  serving 
as  the  investment  advisor  and 
commodity  pool  operator  to  trusts, 
limited  partnerships,  and  mutual  funds, 
and  serving^as  the  general  partner  of 
limited  partnerships  that  invest  only  in 
seciirities  and  other  instruments  which 
Notificant  would  be  permitted  to  hold 
directly  under  the  Bank  Holding 
Company  Act,  see  Travelers  Group  Inc./ 
Citigroup,  84  Fed.  Res.  Bull.  985  (1998); 
UBS  AG,  84  Fed.  Res.  Bull.  684  (1998). 
Comments  regarding  this  application 
must  be  received  by  November  10, 1999. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  8, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-26927  Filed  10-14-99;  8:45  am] 
BOXING  COOE  e210-«1-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  To  Engage  in 
Pennissible  Nonbanking  Activities  or 
To  Acquire  Companies  That  Are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  imder  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  part  225),  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  vdll  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 


received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  thian  November  12, 1999. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Paul  Kaboth,  Banking  Supervisor)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  Pmvident  Financial  Group,  Inc., 
Cinciimati,  Ohio;  to  acquire  Fidelity 
Financial  of  Ohio,  Inc.,  Cincinnati, 
Ohio,  and  thereby  indirectly  acquire 
Centennial  Bank,  Cincinnati,  Ohio,  and 
thereby  engage  in  permissible  savings 
and  loan  activities,  pursuant  to  § 
225.28(b)(4)(ii)  of  Regualtion  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  12, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  99-27006  Filed  10-14-99;  8:45  am] 
BILUNG  CODE  6210-01- 


FEDERAL  TRADE  COMMISSION 

Agency  Information  Collectk>n 
Activities;  Proposed  Collectton; 
Comment  Request;  ExtenskMi 

agency:  Federal  Trade  Commission. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Trade 
Commission  (FTC)  is  soliciting  public 
comments  on  proposed  extensions  of 
Paperwork  Reduction  Act  (PRA) 
clearance  for  information  collection 
requirements  associated  with  four 
current  rules  enforced  by  the 
Commission.  These  clearances  expire  on 
December  31, 1999.  The  FTC  has 
submitted  the  proposed  information 
collection  requirements  described  below 
to  the  Office  of  Management  and  Budget 
(OMB)  and  has  requested  that  0MB 
extend  the  paperwork  clearances 
through  December  31,  2002. 
DATES:  Comments  must  be  filed  by 
December  14, 1999. 
ADDRESSES:  Send  written  comments  to 
Carole  Reynolds,  Attorney,  Division  of 
Financial  Practices,  Bureau  of  Consimier 
Protection,  Federal  Trade  Commission, 
Washington,  DC  20580.  202-326-3230. 
All  comments  should  be  identified  as 
responding  to  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  information 
requirements  should  be  addressed  to 
Carole  Reynolds  at  the  address  Usted 
above. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995  (PRA) 
(44  U.S.C.  3501-3520),  Federal  agencies 
must  obtain  approval  from  OMB  for 
each  collection  of  information  they 
conduct  or  sponsor.  "Collection  of 


information"  means  agency  requests  or 
requirements  that  members  of  Uie  public 
submit  reports,  keep  records,  or  provide 
information  to  a  third  party.  44  U.S.C. 
3502(3),  5  CFR  1320.3(c).  As  required  by 
section  3506(c)(2)(A)  of  the  PRA.  the 
FTC  is  providing  this  opportunity  for 
public  comment  before  requesting  that 
OMB  extend  the  existing  paperwork 
clearance  for  the  regulations  noted 
herein. 

The  FTC  invites  comments  on:  (1) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utUity, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

The  four  rules  covered  by  this  notice 
are:  (1)  Regulations  promulgated  under 
The  Equal  Credit  Opportunity  Act,  15 
U.S.C.  1691  et  seq.  ("ECOA") 
("Regulation  B")  (Control  Number 
3084-0087);  (2)  Regulations 
promulgated  under  The  Electronic  Fund 
Transfer  Act,  15  U.S.C.  1693  et  seq. 
("EFTA")  ("Regulation  E")  (Control 
Number:  3084-0085);  (3)  Regulations 
promulgated  under  The  Consumer 
Leasing  Act,  15  U.S.C.  1667  et  seq.. 
("CLA")  ("Regulation  M")  (Control 
Number:  3084-0086); 

(4)  Regulations  promulgated  tmder 
The  Truth-In-Lending  Act,  15  U.S.C. 
1601  et  seq.  ("TILA")  ("Regulation  Z") 
(Control  Number:  3084-0088). 

Each  of  these  four  rules  impose 
certain  PRA  recordkeeping  and 
disclosure  requirements  associated  with 
providing  credit  or  with  other  financial 
transactions.  All  of  these  rules  require 
covered  entities  to  keep  certain  records. 
Staff  believes  that  these  entities  would 
likely  retain  these  records  in  the  normal 
course  of  business  even  absent  the 
recordkeeping  requirement  in  the  rules.' 
There  is,  however,  some  burden 
associated  with  ensuring  that  covered 
entities  do  not  prematxu^ly  dispose  of 


'  PRA  "burden"  does  not  include  effort  expended 
in  the  ordinary  course  of  business,  regardless  of  any 
regulatory  requirement.  5  CFR  1320.3(bX2). 


55938 


Federal  Register/Vol.  64,  No.  199 /Friday,  October  15,  1999 /Notices 


relevant  records  during  the  period  of 
time  required  by  the  applicable  nde. 

Disclosure  requirements  involve  both 
set-up  and  monitoring  costs  as  well  as 
certain  transaction-specific  costs.  "Set- 
up" burden,  incurred  by  new  entrants 
only,  includes  identiiying  the  applicable 
disclosure  requirements,  determining 
compliance  obligations,  and  designing 
and  developing  compliance  systems  and 
procedures.  "Monitoring"  biuden, 
incurred  by  all  covered  entities, 
includes  reviewing  revisions  to 
regulatory  requirements,  revising 
compliance  systems  and  procedures  as 
necessary,  and  monitoring  the  ongoing 
operation  of  systems  and  procedures  to 
ensure  continued  compliance. 
"Transaction-related"  burden  refers  to 
the  effort  associated  with  providing  the 
various  required  disclosures  in 
individual  transactions.  While  this 
burden  varies  with  the  number  of 
transactions,  the  figures  shown  for 
transaction-related  burden  in  the  tables 
that  follow  are  estimated  averages.  The 
actual  range  of  compliance  burden 
experienced  by  covered  entities,  and 
reflected  in  those  averages,  varies 
widely.  Depending  on  the  extent  to 
which  covered  entitles  have  developed 
automated  systems  and  procediues  for 
providing  the  required  disclosures,  and 
the  efficacy  of  those  systems  and 
procedures,  some  entities  may  have 
little  or  no  such  burden,  while  others 
incur  a  higher  burden. ^ 

Calculating  the  burden  associated 
with  the  four  regulations'  disclosure 
requirements  is  extremely  difficult 
because  of  the  highly  diverse  group  of 
afiiected  entities.  The  "respondents" 
included  in  the  following  burden 
calciilations  consist  of  all  types  of 
creditors  (e.g.,  finance  companies, 
mortgage  companies,  retailers,  Internet 
businesses),  financial  institutions 
(including  new  electronic  commerce 
entities),  service  providers,  certain 
government  agencies  and  others 
involved  in  delivering  electronic  fund 
transfers  of  government  benefits,  and 
lessors  (e.g.,  auto  dealers,  independent 
leasing  companies,  manufacturers' 
captive  finance  companies,  furniture 


companies,  computer  dealers).  The 
burden  estimates  represent  staff's  best 
assessment,  based  on  its  knowledge  and 
expertise  relating  to  the  financial 
services  industry.  To  derive  these 
estimates,  staff  considered  the  wide 
variations  in  covered  entities':  (1)  size 
and  location;  (2)  credit  or  lease  products 
offered,  extended,  or  advertised,  and 
their  particular  terms;  (3)  types  of  EFTs 
used;  (4)  types  and  occiurences  of 
adverse  actions;  (5)  types  of  appraisal 
reports  utilized;  and  (6)  automation 
with  regard  to  their  compliance 
operations. 

The  estimated  PRA  burden  associated 
with  these  ndes,  attributable  to  the 
Commission,  is  less  today  than  in  the 
past.  Staff  believes  that  fewer  entities 
are  subject  to  the  Commission's 
jurisdiction  today.  In  addition,  as 
automation  becomes  more  pervasive  in 
the  financial  services  industry,  entities 
may  be  able  to  comply  more  efficiently. 

'The  cost  estimates  shown  below  relate 
solely  to  labor  costs.  The  applicable 
PRA  requirements  impose  minimal 
capital  or  other  non-labor  costs,  as 
affected  entities  generally  have  the 
necessary  equipment  for  other  business 
purposes.  Similarly,  staff  estimates  that 
compliance  with  these  rules  entails 
minimal  printing  and  copying  costs 
beyond  that  associated  with 
documenting  financial  transactions  in 
the  ordinary  coiu«e  of  business.  The 
burden  estimates  shown  below  include 
the  time  necessary  to  train  staff  in 
compliance  with  the  regulations. 

The  following  paragraphs  discuss 
each  of  these  rules,  their  particular  PRA 
requirements,  and  staffs  best  estimates 
of  the  related  hour  and  cost  burdens. 

1.  Regulation  B 

The  ECOA  prohibits  discrimination  in 
the  extension  of  credit.  Regulation  B,  12 
CFR  202,  promulgated  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System,  establishes  both  recordkeeping 
and  disclosure  requirements  to  assist 
consumers  in  understanding  their  rights 
imder  the  ECOA  and  to  assist  in 
detecting  imlawful  discrimination.  The 
FTC  enforces  the  ECOA  as  to  all 
creditors  except  those  that  are  subject  to 


the  regulatory  authority  of  another 
federal  agency  (such  federally  chartered 
or  insured  depository  institutions), 

Estimated  annual  hours  burden: 
2,560,000  hours,  rounded  (1,150,000 
recordkeeping  hours  +  1 ,409,499 
disclosure  hours). 

Recordkeeping:  FTC  staff  estimates 
that  Regulation  B's  general 
recordkeeping  requirements  affect 
1,000,000  credit  firms  subject  to  the 
Commission's  jurisdiction,  at  an  average 
annual  burden  of  one  hour  per  firm  for 
a  total  of  1,000,000  hours.  Staff  also 
estimates  that  the  requirement  that 
creditors  monitor  information  about 
race/national  origin,  sex,  age,  and 
marital  status  imposes  a  maximum 
burden  of  one  minute  each  ^  for 
approximately  nine  million  credit 
applications  (based  on  recent  industry 
data  regarding  the  approximate  nimiber 
of  mortgage  piu'chase  and  refinance 
originations),  for  a  total  of  150,00  hoiirs. 
The  total  estimated  recordkeeping 
burden  is  1,150,000  hours. 

Disclosure:  Regulation  B  requires  that 
creditors  (i.e.,  entities  that  regularly 
participate  in  the  decision  whether  or 
not  to  extend  credit  and  take  "adverse 
action"  under  Regulation  B)  provide 
notices  whenever  they  take  adverse 
action.  The  regulation  also  requires 
entities  that  extend  various  types  of 
mortgage  credit  to  provide  a  copy  of  the 
appraisal  report  and  to  notify  applicants 
of  their  right  to  a  copy  of  the  report. 

As  noted  above.  Regulation  B  applies 
to  a  highly  diverse  group  of  entities, 
inducting  retailers,  mortgage  lenders, 
mortgage  brokers,  finance  companies, 
Internet  businesses,  and  others.  In  some 
instances,  where  covered  entities  may 
make  certain  reqtiired  disclosures  in  the 
ordinary  course  of  business,  the 
Regulation  imposes  no  burden.  In 
addition,  some  entities  have  developed 
highly  automated  means  of  providing 
the  required  disclosures,  while  others 
rely  on  methods  requiring  more  manual 
effort.  Thus,  the  following  burden 
estimates  are  averages  based  on  staff's 
best  estimate  of  the  burden  incurred 
over  an  extremely  broad  spectrum  of 
covered  entities. 


Setup/monitoring ' 

Transaction-related  * 

Disclosure 

Respond- 
ents 

Average 
burden  per 
respondent 

(hours) 

Total  setup/ 

monitoring 

burden 

(hours) 

Number  of 
transactions 

Average 
burden  per 
transaction 

(minutes) 

Total  trans- 
action bur- 
den 
(hours) 

Total  bur- 
den 
(hours) 

Adverse  action  notices 

1,000.000 
22,000 

.5 
.5 

500,000 
11,000 

200,000,000 
6,500.000 

.25 
.25 

833,333 
27,083 

1,333,333 

Appraisal  notices 

38,083 

'For  example,  large  retailers  may  use  automated 
means  to  provide  required  disclosures,  such  as 
issuing,  en  masse,  notices  of  changes  in  terms. 
Smaller  retailers  and  certain  types  of  creditors  may 


have  less  automated  compliance  systems,  and  thus 
may  issue  disclosures  on  an  individual  transaction 
basis,  resulting  in  higher  burden. 


3  Regulation  B  contains  a  model  form  that 
creditors  may  use  to  gather  and  retain  the  required 
infonnatioii. 
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Setup/monitoring ' 

Transaction-related  ^ 

Disclosure 

• 

Respond- 
ents 

Average 
burden  per 
respondent 

(hours) 

Total  setup/ 

monitoring 

burden 

(hours) 

Number  of 
transactions 

Average 
tHirden  per 
transaction 

(minutes) 

Total  trans- 
action bur- 
den 
(hours) 

Total  bur- 
den 
(hours) 

Appraisal  reports 

22,000 

.5 

11.000 

6,500.000 

.25 

27,083 

38,083 

Total 

1,409.409 

1  With  respect  to  appraisal  notices  and  appraisal  reports,  the  above  figures  assume  that  approximately  half  of  applicable  mortgage  entities  (.5  x 
44,000,  or  22,000  businesses)  would  not  othenvise  provide  this  information  and  thus  would  t>e  affected. 

2  The  above  figures  assume  that  half  of  applicable  mortgage  transactions  (.5  x  13,000,000.  or  6.500.000)  would  not  otherwise  provide  the  ap- 
praisal notices  and  reports  and  thus  would  be  affected. 


Estimated  annual  cost  burden: 
$46,418,000,  rounded. 

Staff  calculated  labor  costs  by 
applying  appropriate  houriy  cost  figures 
to  the  burden  hours  described  above. 
The  hourly  rates  used  below  ($50  for 
managerial  or  professional  time,  $20  for 
skilled  technical  time,  and  $10  for 
clerical  time)  are  averages. 


Recordkeeping:  Staff  estimates  that 
the  general  recordkeeping  responsibility 
of  one  hour  per  creditor  would  involve 
approximately  90  percent  clerical  time 
and  ten  percent  skilled  technical  time. 
Keeping  records  of  race/national  origin, 
sex,  age,  and  marital  status  requires  an 
estimated  one  minute  of  skilled 


technical  time.  As  shown  below,  the 
total  recordkeeping  cost  is  $14,666,666. 

Disclosure:  For  each  notice  or 
information  item  listed,  staff  estimates 
that  the  burden  hours  consist  of  10 
percent  managerial  time  and  90  percent 
skilled  technical  time.  As  shown  below, 
the  total  disclosure  cost  is  $32,418,477. 


~ 

Managerial 

Skilled  technical 

Clerical 

Total  cost 
($) 

Required  task 

Time 
(hours) 

Cost 
($50/hr.) 

Time 
(hours) 

Cost 

($20/hr.) 

Time 
(hours) 

Cost 

(10/hr.) 

General  Recordkeeping  

Other  Recordkeeping „. 

0 
0 

$0 
0 

100,000 
150,000 

$2,000,000 
3,000,000 

900.000 
0 

$9,000,000 
0 

$11,000,000 
3,000.000 

Total  Recordkeeping 

14  666  666 

Adverse  action  notices 

133,333 
3,808 
3,808 

6,666,665 
190,415 
190,415 

1,200,000 
32,275 
32,275 

23,999.994 
685.494 
685,494 

0 
0 
0 

0 
0 
0 

30,666,659 
875.909 
875,909 

Appraisal  notices 

Appraisal  reports 

Total  Disclosure 

32  418  477 

Total  Recordkeeping  and 
Disclosure 

46  418  477 

2.  Regulation  E 

The  EFTA  requires  accurate 
disclosure  of  the  costs,  terms,  and  rights 
relating  to  electronic  fund  transfer  (EFT) 
services  to  consumers.  Regulation  E, 
promulgated  by  the  Board  of  Governors 
of  the  Federal  Reserve  System, 
establishes  both  recordkeeping  and 
disclosure  requirements  applicable  to 
entities  providing  EFT  services  to 
consumers.  The  FTC  enforces  the  EFTA 
as  to  all  entities  providing  EFT  services 
except  those  that  are  subject  to  the 
regulatory  authority  of  another  federal 
agency  (such  as  federally  chartered  or 
insured  depository  institutions). 


Estimated  annual  hours  burden: 
3,579.000  hours  (500,000  recordkeeping 
hours  +  approximately  3,079,000 
disclosure  hours). 

Recordkeeping:  Staff  estimates  that 
Regulation  E's  recordkeeping 
requirements  affect  500,000  firms 
offering  EFT  services  to  consumers  and 
subject  to  the  Commission's 
jurisdiction,  at  an  average  annual 
burden  of  one  hour  per  firm,  for  a  total 
of  500,000  hours. 

Disclosure:  As  noted  above, 
Regulation  E  applies  to  a  highly  diverse 
group  of  entities,  including  financial 
institutions  (including  certain  retailers 
and  electronic  commerce  entities), 


service  providers,  various  federal  and 
state  agencies  offering  electronic  fund 
transfers  (EFTs),  and  others.  In  some 
instances,  where  covered  entities  may 
make  certain  required  disclosures  in  the 
ordinciry  course  of  business,  the 
Regulation  imposes  no  burden.  In 
addition,  some  entities  have  developed 
highly  automated  means  of  providing 
the  required  disclosures,  while  others 
rely  on  methods  requiring  more  manual 
effort.  Thus,  the  following  burden 
estimates  are  averages  based  on  the 
staffs  best  estimate  of  the  burden 
incurred  over  an  extremely  broad 
spectrum  of  covered  entities. 


Setup/monitoring 

Transaction-related 

Disclosure 

Respondents 

Average  bur- 
den per  re- 
spondent 
(hours) 

Total  setup/ 

monitoring 

burden 

(hours) 

Number  of 
transactions 

Average  bur- 
den per  trans- 
action 
(minutes) 

Total  trans- 

actkjn  burden 

(hours) 

Total  burden 
(hours) 

Initial  terms 

100,000 
25,000 

.5 
.5 

50,000 
12,500 

1,000,000 
33.000,000 

.02 
.02 

333 
11,000 

50,333 

Change  in  terms  

23,500 
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Setup/monitoring 

Transaction-related 

Disclosure 

Respondents 

Average  bur- 
den per  re- 
spondent 
(liours) 

Total  setup/ 

monitoring 

burden 

(hours) 

Number  of 
transactions 

Average  bur- 
den per  trans- 
action 
(minutes) 

Total  trans- 
action burden 
(hours) 

Total  burden 
(hours) 

Periodic  statements  

Error  resolution  

100,000 
100,000 
100,000 
500,000 
100,000 
10,000 

.5 
.5 
A 
.5 
.25 
.5 

50,000 
50.000 
50.000 
250.000 
25.000 
5,000 

1,200,000,000 
1,000,000 

5,000.000,000 

1,000,000 

1,000,000 

100.000.000 

.02 
5 
.02 
.25 
.25 
.25 

400,000 

83,333 

1,666,667 

4167 

4167 

416.667 

450,000 
133,333 

Transaction  receipts  ..„. 
Preauthorized  transfers 
Service  provider  notices 
Govt,  benefit  notices  .... 

1.716.667 

254.167 

29.167 

421.667 

Total  

3.078.834 

Estiamted  annual  cost  burden: 
$76,313,000,  rounded. 

Staff  calculated  labor  costs  by 
applying  appropriate  hourly  cost  figures 
to  the  burden  hours  described  above. 
The  hourly  rates  used  below  ($50  for 
managerial  or  professional  time,  $20  for 
skilled  technic^  time,  and  $10  for 
clerical  time)  are  averages. 


Recordkeeping:  For  the  500.000 
recordkeeping  hours,  staff  estimates  that 
10  percent  of  the  burden  hours  require 
skilled  technical  time  and  90  percent 
require  clerical  time.  As  shown  below, 
the  total  recordkeeping  cost  is 
$5,500,000. 

Disclosure:  For  each  notice  or 
information  item  listed,  staff  estimates 


that  10  percent  of  the  burden  hours 
require  managerial  time  and  90  percent 
require  skilled  technical  time.  As  showm 
below,  the  total  disclosure  cost  is 
$70,813,182. 


Managerial 

Skilled  technical 

Clerical 

Total  cost 

Required  task 

Time 
(hours) 

Cost 
($50Air.) 

Time 
(hours) 

Cost 
($20/hr.) 

Time 
(hours) 

Cost 
($10/hr.) 

($) 

Rsoordkeeoina  

0 

5,033 
2,350 

45,000 

13,333 
171.667 

25.417 
2.917 

42.167 

$0 

251.665 

117.500 
2,250,000 

666,665 
8,583,335 
1,270,835 

145,835 
2.108,335 

50.000 

45.300 
21.150 

405.000 

120.000 
1,540,000 

228,750 
26,250 

379,500 

$1,000,000 

905,994 
423,000 

8.100,000 

2,399.994 
30,900.006 

4,575.006 
525.006 

7.590.006 

45a000 

0 
0 
0 
0 
0 
0 
0 
0 

$4,500,000 

0 
0 
0 
0 
0 
0 
0 
0 

$5,500,000 

Disclosure: 

Initial  terms       

1,157,659 

Chanoe  in  terms  

540,500 

Pariodic  statements  

10,350,000 

Error  resolution     

3,066,659 

Transaction  receiots  

39,483,34 

Preauthorized  transfers  

Service  provider  notices  

Govt,  benefit  notices 

5.845,84 

670.84 

9.698.34 

Total  Disclosure 

70,813.182 

Total  Recordkeeping 
and  Disclosures  

76.313.182 

3.  Regulation  M 

The  CLA  requries  accurate  disclosure 
of  the  costs  and  terms  of  leases  to 
constmiers.  Regulation  M,  promulgated 
by  the  Board  of  Governors  of  the  Federal 
reserve  System,  establishes  disclosure 
requirements  that  assist  consimiers  in 
imderstanding  the  terms  of  leases  and 
recordkeeping  requirements  that  assist 
enforcement  of  the  CLA.  The  FTC 
enforces  the  CLA  as  to  all  lessors  and 
advertisers  except  those  that  are  subject 
to  the  regulatory  authority  of  another 
federal  agency  (such  as  federally 
chartered  or  insured  depository 
institutions). 


Estimated  annual  hours  burden: 
387,500  hours,  rounded  (200,000 
recordkeeping  hours  +  187,501 
disclosures  hours). 

Recordkeeping:  Staff  estimates  that 
Regulation  M's  recordkeeping 
requirements  affect  200,000  firms 
leasing  products  to  consumers  and 
subject  to  the  Commission's 
jurisdiction,  at  an  average  annual 
burden  of  one  hour  per  firm,  for  a  total 
of  200,000  hours. 

Disclosure:  As  noted  above. 
Regulation  M  applies  to  a  highly  diverse 
group  of  entities,  including  automobile 
lessors  (such  as  auto  dealers, 
independent  leasing  companies,  and 
manufacturers'  captive  finance 


companies),  computer  lessors  (such  as 
computer  dealers  and  other  retailers), 
furniture  lessors,  various  electronic 
commerce  lessors,  and  diverse  types  of 
lease  advertisers,  and  others.  In  some 
instances,  where  covered  entities  may 
make  certain  required  disclosures  in  the 
ordinary  course  of  business,  the 
Regulation  imposes  no  burden.  In 
addition,  some  entities  have  developed 
highly  automated  means  of  providing 
the  required  disclosures,  while  others 
rely  on  methods  requiring  more  manual 
effort.  Thus,  the  following  biurden 
estimates  are  averages  based  on  staff's 
best  estimate  of  the  burden  incurred 
over  an  extremely  broad  spectnmi  of 
covered  entities. 
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Setup/monitoring 

Transaction  related 

Disclosure 

Respondents 

Average  bur- 
den per  re- 
spondent 
(hours) 

Total  setup/ 

monitoring 

burden 

(hours) 

Number  of 
transactions 

Average  bur- 
den per  trans- 
action 
■     (minutes) 

Total  trans- 
action burden 
(hours) 

Total  burden 
(hours) 

Auto  Leases^  

100,00 

100,000 

25,000 

.75 
.50 
.50 

75,000 
50.000 
12.500 

5,000,000 
1,000,000 
1,000,000 

50 
25 
25 

41,667 
4,167 
4,167 

116  667 

Other  Leases^  

54  167 

Advertising  

16,667 

Total 

■ 

187  501 

^  This  category  focuses  on  consumer  vehicle  leases,  the  number  of  such  leases — the  largest  category  of  consumer  leases — has  increased 
considerably  in  recent  years.  Vehicle  leases  are  subject  to  additional  lease  disclosure  requirements  (pertaining  to  computation  of  payment  obliga- 
tions) than  other  lease  transactions.  Only  consumers  leases  for  more  than  four  months  are  covered.  See  15  U.S.C.  1667(1);  12  CFR  213.2(a)^). 

^This  category  focuses  on  all  types  of  consumer  leases  other  than  vehicle  leases.  It  includes  leases  for  computers,  other  electronics,  small  ap- 
pliances, fumiture,  and  other  transactions.  Only  consumers  leases  for  more  than  four  months  are  covered.  See  15  U.S.C.  1667(1),  12  CFR 
213.2(a)(6). 


Estimated  annual  burden:  $6,513,000, 
rounded. 

Staff  calculated  labor  costs  by 
applying  appropriate  hourly  cost  figures 
to  the  burden  hours  described  above. 
The  hourly  rates  used  below  ($50  for 
managerial  or  professional  time,  $20  for 
skilled  technical  time,  and  $10  for 
clerical  time]  are  averages. 


Recordkeeping:  For  the  200,000 
recordkeeping  hours,  staff  estimates  that 
10  percent  of  the  burden  hours  require 
skilled  technical  time  and  90  percent 
require  clerical  time.  As  shown  below, 
the  total  recordkeeping  cost  is 
$2,200,000. 

Disclosure:  For  each  notice  or 
information  item  listed,  staff  estimates 


that  10  percent  of  the  burden  hours 
require  managerial  time  and  90  percent 
require  skilled  technical  time.  As  shown 
below,  the  total  disclosure  cost  is 
$4,312,523, 


Managerial 

Skilled  technical 

Clerical 

Total  cost 

($) 

Required  task 

Time 
(hours) 

Cost 
($50/hr.) 

Time  (hours) 

Cost 
($20/hr.) 

Time 
(hours) 

Cost 
($10/hr.) 

Recordkeeoina 

0 

11.667 
5.417 
1.667 

$0 

583.335 

270.835 

83.335 

20.000 

105.000 
48.750 
15.000 

$400,000 

2,100,006 
975,006 
300,000 

180,000 

0 
0 
0 

$1,800,000 

0 
0 
0 

$2,200,000 

Disclosures: 

Auto  Leases _ „. 

Other  Leases „.. 

Advertising 

2,683,341 

1,245,841 

383,341 

Total  Disclosures 

4,312,523 

Total  Recordkeeping 
and  Disclosures  

6,512.523 

4.  Regulation  Z 

The  TILA  was  enacted  to  foster 
comparison  credit  shopping  and 
informed  credit  decision  making  by 
requiring  accurate  disclosiue  of  the 
costs  and  terms  of  credit  to  consumers. 
Regulation  Z,  promulgated  by  the  Board 
of  Governors  of  the  Federal  Reserve 
System,  establishes  both  recordkeeping 
and  disclosure  requirements  to  assist 
consimiers  and  the  enforcement  of  the 
TEA.  The  FTC  enforces  the  TILA  as  to 
all  creditors  except  those  that  are 
subject  to  the  regulatory  authority  of 
another  federal  agency  (such  as 
federally  chartered  or  insiu^d 
depository  institutions). 

Estimated  annual  hours  burden. 
46,412,000  hours 0,000,000 


recordkeeping  hours  +  45,412,000 
disclosure  hours). 

Recordkeeping:  FTC  staff  estimates 
that  Regulation  Z's  recordkeeping 
requirements  affect  approximately 
1,000,000  firms  offering  credit  and 
subject  to  the  Commission's 
jurisdiction,  at  an  average  aimual 
burden  of  one  hovi  per  firm,  for  a  total 
of  1,000,000  hours. 

Disclosure:  Regulation  Z  disclosure 
requirements  pertain  to  open-end  and 
closed-end  credit.  As  noted  above,  the 
Regulation  applies  to  a  highly  diverse 
group  of  entities,  including  retailers 
(such  as  department  stores,  appliance 
stores,  discoimt  retailers,  medical-dental 
service  providers,  home  improvement 
sellers,  and  newly-emerging  electronic 
commerce  retail  operators);  mortgage 


companies;  finance  companies;  credit 
advertisers;  auto  dealerships;  student 
loan  companies;  home  fuel  or  power 
services  (for  furnaces,  stoves, 
microwaves,  and  other  heating,  cooling 
or  residential  power  equipment);  credit 
advertisers;  and  others.  In  some 
instances,  where' covered  entities  may 
make  certain  required  disclosures  in  the 
ordinary  course  of  business,  the 
Regulation  imposes  no  burden.  In 
addition,  some  entities  have  developed 
highly  automated  means  of  providing 
the  required  disclosures,  while  others 
rely  on  methods  requiring  more  manual 
effort.  Thus,  the  following  burden 
estimates  are  averages  based  on  staff's 
best  estimate  of  the  burden  incurred 
over  an  extremely  broad  spectrum  of 
covered  entities. 
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Disclosure 

Setup/monitoring 

Transactton-related 

Respond- 
ents 

Average 
burden  per 
respondent 

(hours) 

Total  setup/ 
monitoring 

burden 
.  (hours) 

Number  of 
transactions 

Average 
burden  per 
transaction 

(minutes) 

Total  trans- 
action bur- 
den 
(hours) 

Total  bur- 
den 
(hours) 

Open-end  credit: 

Initial  terms    

100.000 
50.000 
25.000 
200.000 
100,000 
100,000 
100,000 
250,000 

800.000 
200.000 
100,000 
100,000 
50,000 
500.000 

.5 
.5 
.5 
.5 
.5 
1 
1 
.25 

.50 
.50 
.50 
.50 
.50 
.25 

50,000 

25,000 

12,500 

100,000 

50,000 

100,000 

100,000 

62,500 

400,000 

100,000 

50,000 

50,000 

25,000 

125,000 

50,000,000 

100,000 

136,000,000 

4,800,000,000 

10,000,000 

50.000,000 

5,000,000 

700,000 

330,000,000 

34,000,000 

1,800.000 

500,000 

150,000 

1,000,000 

.25 

.25 

.125 

.0625 

5 

.25 

.25 

.5 

2 

1 
2 
2 

1 
1 

208,333 

417 

283.333 

5,000,000 

833,333 

208,333 

20,833 

5,833 

11,000,000 

566,667 

60,000 

16,667 

2,500 

16,667 

258,333 

Rescission  notices 

25,417 

ChanoA  in  tdrms -* 

295,833 

Periodic  statements 

5,100,000 

Error  resolution  

883,333 

Credit  and  charge  card  accounts 

Home  equity  lines  of  credit 

Advertising  

Closed-end  credit: 

Credit  disclosures 

308,333 

120.833 

68,333 

11,400,000 

Rescission  notices        

666,667 

Variable  rate  mortoaoes  

110,000 

High  rate/high  fee  mortgages 

Reverse  mortoaoes  

66,667 
27,500 

Advertising  

141,667 

Total  open-end  credit 

7,060,415 

Total  ciosed-end  credit 

12,412,501 

Total  credit 

19,472,916 

Estimated  annual  cost  burden:                    Recordkeeping:  For  the  1.000,000            that  10  percent  of  the  burden  hovas 

Staff  calculated  labor  costs  by                   10  percent  of  the  burden  hours  require        require  skilled  technical  time.  As  shown 

to  the  burden  hours  described  above.          require  clerical  time.  As  shown  below,        $447,877,068. 

managerial  or  professional  time,  $20  for      $11,000,000. 

skilled  technical  time,  and  $10  for                  Disclosure:  For  each  notice  or 

clerical  time)  are  averages.                            information  item  listed,  staff  estimates 

Required  task 

Managerial 

Skilled  Technical 

Clerical 

Total  Cost 

Time 
(hours) 

Cost 

($50Air.) 

Time 
(hours) 

Cost 
($20/hr.) 

Time 
(hours) 

Cost 
($10/hr.) 

($) 

Recordkeeping .,... 

Open-end  credit  Disclosures: 

Initial  terms  

0 

25.833 

2,542 

29,583 

510.000 

88,333 

30,833 

12.083 

6,833 

$0 

1.291,665 
127,085 

1,479,165 
25,500,000 

4,416,665 

1,541.665 
604.165 
341,665 

100,000 

232,500 

22,875 

266,250 

4,590,000 

795,000 

277,500 

108,750 

61,500 

$2,000,000 

4,649,994 

457,506 

5,324,994 

91,800,000 

15,899,994 

5,549,994 

2,174,994 

1,229,994 

900,000 

0 
0 
0 
0 
0 
0 
0 
0 

$9,000,000 

0 
0 
0 
0 
0 
0 
0 
0 

$11,000,000 
5,941,659 

Rescission  notices 

584,591 

Chanoe  in  terms  

6,804,159 

Periodic  statements 

117,300,000 

Error  resolution  

20,316,659 

Credit  and  charge  card  accounts  

Home  eauity  lines  of  credit 

7.091,659 
2,779,159 

Advertising  

Total  noAD-And  cradit 

1,571,659 

162,389.545 

Ck)sed-end  credit  Disclosures: 

Credit  disclosures 

1.140.000 

66.667 

11,000 

6,667 

2,750 

14,167 

57,000.000 
3.333,335 
550,000 
333.335 
137.500 
708,335 

10,260,000 

600,000 

99,000 

60,000 

24,750 

127,500 

205,200,000 

12.000.006 

1,980,000 

1,200,006 

495,000 

2,550,006 

0 
0 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 

262.200,000 

Rescission  notices 

15,333,341 

Variable  rate  mortoaaes  

2.530,000 

Hioh  rate/hiah  fee  mortoaoes 

1,533,341 

Reverse  mortoaoes      

632,500 

Advertising  

Total  ooen-end  credit 

3,258,341 

258.487,523 

Total  Disclosures 

447,877,068 

Total  Recordkeeping  and  Dis- 
closures' 

458,877,068 

• 

■ 
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Debra  A.  Valentine, 

General  Counsel. 

[FR  Doc.  99-27007  Filed  10-14-99;  8:45  am) 

BILUNG  CODE  67S»-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Suijstances  and 
Disease  Registry 

[ATSDR-152] 

Availability  of  Draft  Toxicological 
Profiles 

agency:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR), 
Department  of  Health  and  Human 
Services  (HHS). 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA), 
section  104(i)(3)  [42  U.S.C.  9604(i)(3)] 
directs  the  Administrator  of  ATSDR  to 
prepare  toxicological  profiles  of  priority 
hazardous  substances  and  to  revise  and 
publish  each  updated  toxicological 
profile  as  necessary.  This  notice 
announces  the  availability  of  the  13th 
set  of  toxicological  profiles,  which 
consists  of  six  updated  drafts,  prepared 
by  ATSDR  for  review  and  comment. 
DATES:  In  order  to  be  considered, 
comments  on  these  draft  toxicological 
profiles  must  be  received  on  or  before 
February  22,  2000.  Comments  received 
jifler  the  close  of  the  public  comment 
period  will  be  considered  at  the 
discretion  of  ATSDR  based  upon  what 
is  deemed  to  be  in  the  best  interest  of 
the  general  public. 

ADDRESSES:  Requests  for  copies  of  the 
draft  toxicological  profiles  should  be 
sent  to  the  attention  of  Ms.  Loretta 
Norman,  Division  of  Toxicology, 
Agency  for  Toxic  Substances  and 
Disease  Registry,  Mailstop  E-29, 1600 
Clifton  Road,  f*^.,  Atlanta,  Georgia 


30333.  Comments  regarding  the  draft 
toxicological  profiles  should  be  sent  to 
the  attention  of  Dr.  Ganga  Choudhary, 
Division  of  Toxicology,  Agency  for 
Toxic  Substances  and  Disease  Registry, 
Mailstop  E-29,  1600  Clifton  Road,  NE., 
Atlanta,  Georgia  30333. 

Requests  for  the  draft  toxicological 
profiles  must  be  in  writing,  and  must 
specifically  identify  the  hazardous 
substance(s)  profile(s)  that  you  wish  to 
receive.  ATSDR  reserves  the  right  to 
provide  only  one  copy  of  each  profile 
requested,  free  of  charge.  In  case  of 
extended  distribution  delays,  requestors 
will  be  notified. 

Written  comments  and  other  data 
submitted  in  response  to  this  notice  and 
the  draft  toxicological  profiles  should 
bear  the  docket  control  number  ATSDR- 
152.  Send  one  copy  of  all  comments  and 
three  copies  of  all  supporting 
documents  to  Dr.  Ganga  Choudhary  at 
the  above  stated  address  by  the  end  of 
the  comment  period.  Because  all  public 
comments  regarding  ATSDR 
toxicological  profiles  are  available  for 
public  inspection,  no  confidential 
business  or  other  confidential 
information  should  be  submitted  in 
response  to  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Loretta  Norman,  Division  of  Toxicology, 
Agency  for  Toxic  Substances  and 
Disease  Registry,  Mailstop  E-29, 1600 
Clifton  Road,  NE.,  Atlanta,  Georgia 
30333,  telephone  (404)  639-6322. 
SUPPLEMENTARY  INFORMATION:  The 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  (Pub.  L. 
99-499)  amends  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA  or  Superfund)  (42  U.S.C.  9601 
et  seq.)  by  establishing  certain 
responsibilities  for  the  ATSDR  and  the 
Environmental  Protection  Agency  (EPA) 
with  regard  to  hazardous  substances 
which  are  most  commonly  found  at 
facilities  on  the  CERCLA  National 
Priorities  List  (NPL).  Among  these 
responsibilities  is  that  the  Administrator 
of  ATSDR  prepare  toxicological  profiles 
for  substances  included  on  the  priority 


lists  of  hazardous  substances.  These 
lists  identified  275  hazardous 
substances  that  ATSDR  and  EPA 
determined  pose  the  most  significant 
potential  threat  to  human  health.  The 
availability  of  t^e  revised  priority  list  of 
275  hazardous  substances  was 
announced  in  the  Federal  Register  on 
November  17, 1997  (62  FR  61332).  For 
prior  versions  of  the  list  of  substances 
see  Federal  Register  notices  dated  April 
17, 1987  (52  FR  12866);  October  20, 
1988  (53  FR  41280);  October  26, 1989 
(54  FR  43619);  October  17,  1990  (55  FR 
42067);  October  17,  1991  (56  FR  52166); 
October  28. 1992  (57  FR  48801); 
February  28,  1994  (59  FR  9486):  and 
April  29, 1996  (61  FR  18744).  (CERCLA 
also  requires  ATSDR  to  assure  the 
initiation  of  a  research  program  to  fill 
data  needs  associated  with  the 
substances.) 

Section  104(i)(3)  of  CERCLA  (42 
U.S.C.  9604(i)(3))  outlines  the  content  of 
these  profiles.  Each  profile  will  include 
an  examination,  summary  and 
interpretation  of  available  toxicological 
information  and  epidemiologic 
evaluations.  This  information  and  these 
data  are  to  be  used  to  identify  the  levels 
of  significant  human  exposure  for  the 
substance  and  the  associated  health 
effects.  The  profiles  must  also  include  a 
determination  of  whether  adequate 
information  on  the  health  effects  of  each 
substance  is  available  or  in  the  process 
of  development.  When  adequate 
information  is  not  available,  ATSDR,  in 
cooperation  with  the  National 
Toxicology  Program  (NTP),  is  required 
to  assiue  the  initiation  of  research  to 
determine  these  health  effects. 

Although  key  studies  for  each  of  the 
substances  were  considered  during  the 
profile  development  process,  this 
Federal  Register  notice  seeks  to  solicit 
any  additional  studies,  peuticularly 
unpublished  data  and  ongoing  studies, 
which  will  be  evaluated  for  possible 
addition  to  the  profiles  now  or  in  the 
future. 

The  following  draft  toxicological 
profiles  will  be  made  available  to  the 
public  on  or  about  October  17,  1999. 


Document 

Hazardous  substance 

CAS  No. 

1 

ASBESTOS ; 

AMOSITE  ASBESTOS 

001.132-21-4 
012172-73-5 

2 

3 

4 

5 

6 

CHRYSOTILE  ASBESTOS 

BENZIDINE  

1.2-DICHLOROETHANE 

DI-N-BUTYL  PHTHALATE  

METHYL  PARATHION 

PENTACHLOROPHENOL  

012001-29-5 

000092-87-5 

000107-06-2 

TO0084-74-2 

000298-00-0. 

000087-86-5 
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All  profiles  issued  as  "Drafts  for 
Public  Conunent"  represent  ATSDR's 
best  efforts  to  provide  important 
toxicological  information  on  priority 
hazardous  substances.  We  are  seeking 
public  comments  and  additional 
information  which  may  be  used  to 
supplement  these  profiles.  ATSDR 
remains  committed  to  providing  a 
public  comment  period  for  these 
documents  as  a  means  to  best  serve 
public  health  and  our  clients. 

Dated:  October  8, 1999. 
Gflorgi  lones, 

Director,  Office  of  Policy  and  External  Affairs, 

Agency  for  Toxic  Substances  and  Disease 

Registry. 

fFR  Doc.  99-27025  Filed  10-14-99:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminiatration 
[DoekM  No.  99N-2674] 

Jay  Marcua;  Propoaal  to  Debar; 
Opportunity  for  a  Hearing 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
issue  an  order  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act) 
permanently  debarring  Mr.  Jay  Marcus 
from  providing  services  in  any  capacity 
to  a  person  that  has  an  approved  or 
pending  drug  product  application.  FDA 
bases  this  proposal  on  a  finding  that  Mr. 
Marcus  was  convicted  of  a  felony  under 
Federal  law  for  conspiracy  to  defraud 
the  United  States.  This  notice  also  offers 
Mr.  Marcus  an  opportimity  for  a  hearing 
on  the  proposal.  The  agency  is  issuing 
this  notice  in  the  Federal  Register 
because  all  other  appropriate  means  of 
service  of  the  notice  upon  Mr.  Marcus 
have  proven  ineffective. 
DATES:  Submit  written  requests  for  a 
hearing  by  November  15. 1999. 
ADDRESSES:  Submit  written  requests  for 
a  hearing  and  supporting  information  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  F.  Rogers.  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville.  MD  20857.  301-594- 
2041. 
SUPPLEMENTARY  INFORMATION: 


I.  Conduct  Related  to  Convictioii 

On  October  21, 1994,  the  United 
States  District  Court  for  the  District  of 
Maryland  accepted  Mr.  Marcus'  plea  of 
guilty  to  one  coimt  of  conspiracy  to 
defraud  the  United  States  under  18 
U.S.C.  371  and  sentenced  Mr.  Marcus 
for  the  crime.  The  underlying  facts 
supporting  this  felony  conviction,  and 
to  which  Mr.  Marcus  stipulated  to  in  his 
plea  agreement,  are  as  follows: 

Mr.  Marcus  was  the  president  and 
chief  executive  officer  of  Halsey  Drug 
Co.,  Inc.  (Halsey),  a  generic  drug 
manufacturer  with  facilities  located  in 
Brooklyn,  NY.  Halsey  had  obtained 
approval  to  market  certain  generic  drug 
products.  Master  formulas  approved  in 
the  abbreviated  new  drug  applications 
(ANDA's)  for  those  products  specified 
the  ingredients  and  manxifacturing 
processes  to  be  used.  FDA  regulations 
required  Halsey  to  maintain  accurate 
and  contemporaneous  written  batch 
records  docmnenting  the  raw  materials 
used  and  the  manufacturing  processes 
followed  for  each  batch  of  such  generic 
drug  products. 

With  Mr.  Marcus'  knowledge  and 
sometimes  at  his  direction  or  with  his 
approval.  Halsey  employees  responded 
to  problems  in  the  production  of 
Halsey's  products  by  reworking  batches 
without  approval  from  FDA,  including 
on  some  occasions  regrinding  tablets 
and  adding  lubricants.  To  conceal  these 
practices  from  FDA,  Halsey  employees 
did  not  document  these  reworks  on  the 
batch  record.  For  some  Halsey  products, 
problems  encountered  in  manufacturing 
large  production  batches  led  Halsey 
employees  to  develop  alternate  formulas 
and  manufacturing  processes  that 
replaced  the  FDA-approved  master 
formulas.  These  alternate  formulas,  kept 
on  handwritten  "phony  cards," 
sometimes  substituted  unapproved 
inactive  ingredients.  Although  Halsey 
employees  followed  the  phony  card 
formulas,  they  created  false  batch 
records  that  made  it  appear  as  though 
Halsey  had  followed  the  FDA-approved 
master  formulas,  with  the  intent  to 
conceal  the  phony  card  system  frtim 
FDA. 

For  the  product  quinidine  gluconate 
324-milligram  (mg)  tablets,  Halsey 
employees  created  a  phony  card  formula 
to  solve  a  problem  with  the  dissolution 
rate  of  large-scale  production  batches. 
Quinidine  gluconate  is  a  medication 
that  treats  irregular  heartbeats.  The 
phony  card  formula  included  additions 
of  the  unapproved  inactive  ingredients 
magnesium  stearate  and  stearic  acid. 
Mr.  Marcus  became  aware  of  the 
unapproved  deviations  in  the  formula 
and  manufacturing  process  for 


quinidine  gluconate.  With  other 
members  of  Halsey's  management.  Mr. 
Marcus  discussed  filing  the  required 
preapproval  supplement  to  get  FDA's 
approval  for  those  changes.  However, 
Mr.  Marcus  and  other  members  of 
Halsey's  management  realized  that  FDA 
would  consider  the  changes  significant 
and  would  probably  require  an 
expensive  bioequivalence  study  to  test 
the  performance  of  Halsey's  alternate 
formula.  Because  filing  a  preapproval 
supplement  might  require  an  additional 
bioequivalence  study  and  delay  Halsey's 
marketing  of  the  product  for  years.  Mr. 
Marcus  and  the  others  decided  to 
continue  using  the  phony  card  system 
without  filing  a  supplement.  Mr.  Marcus 
and  other  Halsey  employees  caused 
batch  number  2F24H  of  quinidine 
gluconate  324-mg  tablets  to  be 
manufactured  according  to  the 
unapproved,  phony  card  formula, 
introduced  into  interstate  commerce, 
and  delivered  to  Baltimore,  MD  on 
August  27,  1992. 

Halsey  employees  used  alternate 
formulas  and  created  false  batch  records 
for  other  products,  including 
acetaminophen  and  codeine  phosphate 
tablets,  propylthiouracil  tablets,  and 
metronidazole  tablets.  When  an  FDA 
inspection  in  1989  revealed 
irregularities  at  the  company,  Mr. 
Marcus  and  others  directed  the  creation 
of  false  batch  records  for  acetaminophen 
and  codeine  phosphate  tablets  in  an 
attempt  to  cover  up  the  phony  card 
system. 

During  the  course  of  manufacturing 
research  and  development  batches, 
Halsey  employees  created  false 
paperwork  for  submission  to  FDA  to 
make  it  appear  that  they  had  made  more 
or  larger  batches  than  they  actually 
made.  Mr.  Marcus  later  became  aware  of 
that  conduct  and  participated  in 
conduct  to  cover  up  those  falsifications. 

Between  August  23,  1989,  and 
October  11, 1989,  FDA  inspected 
Halsey's  facilities  to  determine  Halsey's 
compliance  with  the  act.  On  or  about 
August  29, 1989,  Mr.  Marcus  directed  a 
Halsey  employee  to  create  a  falsified 
raw  material  inventory  card  for 
fenoprofen  calcium.  Mr.  Marcus  knew 
that  the  raw  material  card  falsely  stated 
that  Halsey  had  received  50  kilograms  of 
fenoprofen  calcium  on  September  11, 
1987.  Mr.  Marcus  knew  that  in  fact 
Halsey  had  received  half  that  amoimt. 
The  piupose  of  the  falsification  was  to 
conceal  fitim  FDA  that  Halsey  did  not 
have  enough  raw  material  from  that 
shipment  to  manufacture  its  pilot 
batches  in  the  sizes  represented  in 
ANDA's  for  the  generic  drug  products 
fenoprofen  calcium  200-mg  capsules, 
fenoprofen  calcium  300-mg  capsules. 
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and  fenoprofen  calcium  600-mg  tablets. 
Mr.  Marcus  understood  that  the  falsified 
raw  material  card  would  be  provided  to 
FDA  inspectors  that  day.  and  in  fact,  the 
falsified  card  was  produced  to  FDA 
inspectors  that  day. 

n.  FDA's  Finding 

Section  306(b)(2)(B)(i)  of  the  act  (21 
U.S.C.  335a(b)(2)(B)(i))  permits  FDA  to 
debar  an  individual  if  it  finds  that  the 
individual  has  been  convicted  of  a 
felony  under  Federal  law  for  conspiracy 
to  commit  a  criminal  offense  related  to 
the  development  or  approval,  including 
the  process  for  the  development  or 
approval,  of  any  drug  product,  or 
otherwise  related  to  the  regulation  of 
drug  products,  and  that  the  offense 
undermined  the  process  for  the 
regulation  of  drugs.  Mr.  Marcus'  felony 
conviction  under  18  U.S.C.  371  for 
conspiracy  to  defraud  the  United  States, 
specifically  for  conspiracy  to  submit 
false  ANDA  information  to  FDA.  is  a 
conviction  related  to  the  development 
or  approval  of  drug  products. 
Submission  of  false  information  to  an 
ANDA  undermines  the  process  for  the 
regulation  of  drugs.  Accordingly,  the 
agency  finds  that  Mr.  Marcus  is  eligible 
for  permissive  debarment  under  section 
306(b)(2KB)(i)oftheact. 

Under  section  306(1)(2)  of  the  act. 
permissive  debarment  may  be  applied 
when  an  individual  acted  or  was 
convicted  within  the  5  years  preceding 
initiation  of  an  agency  action  proposed 
to  be  taken  imder  section  306(b)(2)(B)  of 
the  act.  Under  section  306{c)(2)(A)(iii)  of 
the  act,  the  agency  may  debar  Mr. 
Marcus  for  up  to  5  years  for  each 
offense.  FDA  finds  that  Mr.  Marcus  is 
eligible  to  be  debarred  for  5  years  under 
section  306(b)(2)(B){i}  of  the  act  because 
he  was  convicted  of  one  count  of 
conspiracy  to  commit  a  crime  relating  to 
the  development  or  approval  of  drug 
products. 

Section  306(c)(3)  of  the  act  provides 
several  considerations  for  determining 
the  appropriateness  and  the  period  of 
permissive  debarment.  The 
considerations  applicable  to  a  decision 
to  debar  an  individual  include:  (1) 
Nature  and  seriousness  of  the  offense 
involved,  (2)  nature  and  extent  of 
management  participation  in  any 
offense.  (3)  nature  and  extent  of 
voluntary  steps  to  mitigate  the  impact 
on  the  public,  and  (4)  prior  convictions 
involving  matters  within  the 
jurisdiction  of  the  FDA.  These 
considerations  are  discussed  below. 

A.  Nature  and  Seriousness  of  the 
Offense  Involved 

Mr.  Marcus  was  convicted  of  one 
cotmt  of  conspiracy  to  defraud  the 


United  States  for  knowingly  permitting, 
and  sometimes  directing,  employees  of 
Halsey  to  manufacture  prescription 
drugs  according  to  formulas  that 
deviated  from  FDA-approved  formulas. 
Mr.  Marcus  committed  violations  with 
regard  to  three  drugs:  Quinidine 
gluconate  tablets,  acetaminophen  and 
codeine  tablets,  and  fenoprofen  calcium 
tablets.  Quinidine  gluconate  is  used  to 
treat  irregular  heartbeats; 
acetaminophen  and  codeine  are  used  to 
treat  mild  to  moderately  severe  pain; 
fenoprofen  calcium  is  used  for  the 
treatment  of  arthritis. 

The  agency  finds  that  Mr.  Marcus' 
conduct:  (1)  Created  a  risk  of  injury  to 
consxmiers;  (2)  potentially  undermined 
the  safety,  effectiveness,  and  quality  of 
several  drugs;  and  (3)  otherwise 
undermined  the  integrity  of  the  drug 
approval  and  regulatory  processes.  Mr. 
Marcus'  conduct  created  a  risk  of  injury 
to  consvuners  by  marketing  adulterated 
drugs.  Mr.  Marcus'  conduct  potentially 
undermined  the  safety,  effectiveness, 
and  quality  of  several  drugs  by  changing 
master  formulas  and  adding  unapproved 
ingredients.  Mr.  Marcus'  conduct 
undermined  the  integrity  of  the  drug 
approval  and  regulatory  process  by 
leading  FDA  investigators  to  evaluate 
drugs  different  from  those  marketed  by 
Halsey  and  by  providing  to  consiuners 
drugs  that  had  not  been  approved  by  the 
FDA  for  distribution.  Accordingly,  the 
agency  considers  the  conduct 
imderlying  Mr.  Marcus'  conviction  an 
extremely  unfavorable  factor  because 
Mr.  Marcus'  actions  potentially 
imdermined  the  safety  and  effectiveness 
of  drugs  used  for  life-threatening  or 
serious  conditions. 

B.  Nature  and  Extent  of  Management 
Participation  in  Any  Offense 

Mr.  Marcus  was  the  president  and 
chief  executive  officer  of  Halsey.  Mr. 
Marcus  directed  Halsey  employees  to 
prepare  false  batch  records.  Among 
other  acts,  Mr.  Marcus  caused  a  batch  of 
quinidine  gluconate  324-mg  tablets  to  be 
manufactured  according  to  an 
unapproved  formula  and  to  be 
introduced  into  interstate  commerce. 
Therefore,  the  agency  considers  the 
nature  and  extent  of  Mr.  Marcus' 
participation  an  unfavorable  factor. 

C.  Nature  and  Extent  of  Voluntary  Steps 
to  Mitigate  the  Impact  on  the  Public 

Mr.  Marcus  was  willing  to  testify  as 
a  witness  for  the  Government,  although 
the  government  did  not  call  him. 
Accordingly,  the  agency  considers  Mr. 
Marcus'  cooperation  a  favorable  factor. 


D.  Prior  Ckinvictions 

The  agency  is  unaware  of  any 
additional  convictions. 

m.  Proposed  Action  and  Notice  of 
Opportunity  for  a  Hearing 

Mr.  Marcus'  willingness  to  cooperate 
is  outweighed  by  his  leadership  position 
within  Halsey  and,  moreover,  by  the 
seriousness  of  Mr.  Marcus'  conduct  with 
respect  to  public  safety  and  the  integrity 
of  the  drug  approval  process.  Thus, 
based  on  the  findings  discussed  above, 
and  in  particular  the  seriousness  of  Mr. 
Marcus'  conduct  with  respect  to  the 
public  safety  and  the  integrity  of  the 
drug  approval  process,  FDA  proposes  to 
issue  an  order  under  section 
306(b)(2)(B)  of  the  act  debarring  Mr. 
Marcus  for  a  period  of  5  years  from 
providing  services  in  any  capacit}'  to  a 
person  that  has  an  approved  or  pending 
drug  product  application. 

Under  section  306(i)  of  the  act  and  21 
CFR  10.50(c)(20).  Mr.  Marcus  may 
request  a  hearing  on  disputed  issues  of 
material  fact.  Thus,  in  accordance  with 
section  306  of  the  act  and  21  CFR  part 
12.  Mr.  Marcus  is  hereby  given  notice  of 
an  opportimity  for  a  hearing  to  show 
why  he  should  not  be  debarred.  If  Mr. 
Marcus  decides  to  seek  a  hearing,  he 
must  file  a  written  notice  of  appearance 
and  request  for  hearing  on  or  before 
November  15, 1999.  The  procedures  and 
requirements  governing  formal 
evidentiary  hearings  as  applied  to 
debarments  are  contained  in  21  CFR 
part  12  and  section  306(i)  of  the  act. 

Mr.  Marcus'  failure  to  file  a  timely 
wrritten  notice  of  appearance  and 
request  for  hearing  constitutes  a  waiver 
of  his  right  to  a  hearing.  If  Mr.  Marcus 
does  not  request  a  hearing  in  the 
manner  prescribed  by  the  regulations, 
the  agency  will  not  hold  a  hearing  and 
will  issue  a  final  debarment  order  as 
proposed  in  this  notice. 

A  request  for  a  hearing  may  not  rest 
upon  mere  allegations  or  denials  but 
must  present  specific  facts  showing  that 
there  is  a  genuine  and  substantial  issue 
of  fact  that  requires  a  hearing.  A  hearing 
will  be  denied  if  the  data  and 
information  Mr.  Marcus  submits,  even  if 
accurate,  are  insufficient  to  justify  the 
factual  determination  urged.  If  it 
conclusively  appears  from  the  face  of 
the  information  and  factual  analyses  in 
Mr.  Marcus'  request  for  a  hearing  that 
there  is  no  genuine  and  substantial  issue 
of  fact  that  would  preclude  the  order  of 
debarment,  the  Commissione'  of  Food 
and  Drugs  will  deny  Mr.  Marcus' 
request  for  a  hearing  and  enter  a  final 
order  of  debarment.  The  facts 
imderlying  Mr.  Marcus'  conviction  are 
not  at  issue  in  this  proceeding. 
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Mr.  Marcus'  request  for  a  hearing, 
including  any  information  or  factual 
analyses  relied  on  to  justify  a  hearing, 
must  be  identified  with  Docket  No. 
99N-2674  and  sent  to  the  Dockets 
Management  Branch  (address  above). 
Mr.  Marcus  must  file  four  copies  of  all 
submissions  pursuant  to  this  notice  of 
opportunity  for  hearing.  The  public 
availability  of  information  in  these 
submissions  is  governed  by  21  CFR 
10.20(j).  Publicly  available  submissions 
may  be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

This  notice  is  issued  imder  section 
306  of  the  act  and  under  authority 
delegated  to  the  Director  of  the  Center 
for  Drug  Evaluation  and  Research  (21 
CFR  5.99). 

Dated:  September  30, 1999. 
Janet  Woodcock, 

Director,  Center  for  Drug  Evaluation  and 

Research. 

[FR  Doc.  99-26938  Filed  10-14-99;  8:45  am] 

MUMO  CODE  41«Hn-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drag  Administration 

Food  and  Drag  Administration/Industry 
Exchange  Worltshop  on  Medical 
Device  Quality  Systems  Inspection 
Technique;  Public  WorlcshofM; 
Addendum 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA),  is  announcing  an 
additional  workshop  in  the  series  of 
FDA/Industry  Exchange  Workshops 
being  conducted.  The  original  list  of 
workshops  was  published  in  the 
September  10, 1999  Federal  Register. 
Topics  for  discussion  include: 
Development  of  QSIT,  Compliance 
Program  and  Warning  Letter  (Pilot), 
Management  Controls,  Corrective  and 
Preventive  Action,  Design  Controls,  and 
Industry  Perspective  of  QSIT.  This 
additional  workshop  will  enhance  the 
medical  device  commimity's 
understanding  of  QSIT,  and  the  device 
industry's  establishment  of  effective 
quality  systems,  thereby  preventing 
regulatory  problems  during  inspections. 

Date,  Time,  and  Location:  The 
workshop  will  be  held  on  November  30 


from  8:30  a.m.  to  4:30  p.m.  local  time 
in  Englewood,  CO  at  the  location  in  the 
chart  below. 

Registration:  Send  registration 
information  (including  name,  title,  firm 
name,  address,  telephone,  and  fax 
number)  along  with  the  correct  payment 
amount  to  the  Registrar.  Fees  cover 
refreshments,  organization  and  site 
costs,  and  materials.  Space  is  limited, 
therefore  interested  parties  are 
encouraged  to  register  early.  Please 
arrive  early  to  ensure  prompt 
registration.  If  you  need  special 
accomodations  due  to  a  disability, 
please  inform  the  Registrar  at  least  7 
days  in  advance  of  the  workshop.  A 
sample  registration  form  is  provided  at 
the  end  of  this  docimiejiit. 

Contact  Person:  Herman  B.  Janiger, 
U.S.  Food  and  Drug  Administration, 
Northeast  Region,  (HFRNE-17),  850 
Third  Ave.,  Brooklyn,  New  York  11232, 
718-340-7000  ext.  5528. 

SUPPLEMENTARY  INFORMATION: 

In  the  fall  of  1999,  FDA  field  offices 
will  begin  using  the  QSIT  natiowide  as 
the  primary  tool  for  medical  device 
inspections.  QSIT  was  developed  using 
a  collaborative  effort  with  stakeholders 
and  tested  in  the  three  districts.  The 
additional  workshop  is  scheduled  as 
follows: 


Table  1 

Workshop  Address 

Date  and  Local  Time 

Deadline  to  Register  and 
Fee 

Registrar  and  Cosporraor 

FDA  Contact  Person 

ENQLEWOOO:  HHton 
Hotel,  Derwer  Tecti  Cerv 
ter  South,  7801  Orchard 
Rd.,  Englewood.  CO 
303-779-6161. 

Tuesday,  November  30. 
1999.  8:30  a.m.  to  4:30 
p.m. 

Tuesday,  November  16, 
1999.  $170.00 

Denise  Rooney,  Associa- 
tion of  Food  and  Dnjg 
Officials,  P.O.  Box  3425, 
York  PA  17402.  717- 
757-2888.  FAX  717- 
755-8089 

Brenda  C.  Baumert,  Small 
Business  Representa- 
tive. Southwest  Regkxial 
Office,  214-655-810, 
ext.  133. 

The  above  workshop  further 
implements  the  FDA  Plan  for  Statutory 
Compliance  (developed  imder  section 
406  of  the  FDA  Modernization  Act  (21 
U.S.C.  393))  through  working  more 
closely  with  stakeholders  and  ensuring 
access  to  needed  scientific  and  technical 


expertise.  It  also  complies  with  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (Public  Law  104-121)  that 
requires  outreach  activities  by 
Government  agencies  directed  to  small 
businesses.  This  notice  announcing  the 
workshops  and  a  registration  form  may 


also  be  accessed  at  the  CDRH  website  at 
http://www.fda.gov/cdrh/fedregin.html. 
The  following  information  is  requested 
for  registration: 
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Reqistrahon  form 

Quality  System  Inspection  Technique  (QSiT) 

Regional  Medical  Device  Workshop 

Instructions:  To  register,  complete  this  fomi  and  mail  with  registration  fee  to  the  Registrar  for  the  workshop  you  wish 

to  attend. 


Date, 


Locatibn, 


Fee  enclosed. 


Name, 


Title, 


Company, 


Address, 


Telephone, 


Fax, 


E-mail 


Dated:  October  6 . 1 999. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
IFR  Doc.  99-26804  Filed  10-14-99;  8:45  am) 
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DfFARTMENr  OF  HEALTH  AND 


moQ  n  unig  MnNnNramin 
[DodHl  No.  990-4201] 

QuMmim  fof  IndiMlnr  DIoxlii  in  Ant^ 

t  Ul9Q  in  AMmM  F99Q 
AvaHnbUlly 


kOBtCy:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Notice. 


r.  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  for  industry 
entitled  "Dioxin  in  Anti-caking  Agents 
Used  in  Animal  Feed  and  Feed 
Ingredients."  The  guidance  is  intended 
to  notify  members  of  the  feed  industry 
of  recent  findings  regarding  the 
presence  of  dioxins  in  mined  clays  that 
may  be  used  as  anti-caking  agents  in 
animal  feeds  and  to  offer  general  advice 
regarding  monitoring  of  these  clays. 

DATES:  October  15, 1999.  Submit  written 
comments  at  any  time. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 

Copies  of  this  guidance  document 
may  be  obtained  on  the  Internet  from 
the  CVM  home  page  at  http:// 
www.fda.gov/cvm/fda/TOCs/ 
guideline.html.  Persons  without  internet 
access  may  submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Communications  Staff  (IffV-12).  Center 
for  Veterinary  Medicine,  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 
FOA  FURTHER  INFORMATKM  CONTACT: 
For  general  questions  regarding  the 
guidance  document:  Judy  A. 
Gushee,  Center  for  Veterinary 
Medicine  (HFV-230),  Food  and 
Drug  Administration,  7500  Standish 
PL,  Rockville,  MD  20855,  301-827- 
0150.  e-mail:  jgushee@cvni.fda.gov. 
For  scientific  questions  regarding  the 
guidance  document:  Randall  A. 
Lovell,  Center  for  Veterinary 
Medicine  (HFV-222),  Food  and 
Drug  Administration,  7500  Standish 
PI,  Rockville.  MD  20855,  301-827- 
0176,  e-mail:  rlovell@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  the  availability  of  a 
guidance  for  industry  entitled  "Dioxin 
in  Anti-caking  Agents  Used  in  Animal 
Feed  and  Feed  Ingredients."  Nearly  2 
years  ago,  a  multiagency  investigation 
tracked  a  previously  unknown  source  of 


dioxins  in  the  hiunan  food  supply  back 
to  a  mined  clay  anti-caking  agent,  called 
ball  clay,  used  in  animal  feeds  and  feed 
ingredients.  Together,  industry  and 
Government  moved  to  swiftly  eliminate 
the  use  of  ball  clay  in  the  animal  feeds, 
and  thereby,  removed  a  soxirce  of 
dioxins  in  the  human  food  chain. 

On  October  7, 1997,  FDA  sent  a  letter 
regarding  this  issue  to  members  of  the 
feed  industry.  In  that  letter,  we  stated 
that  the  ultimate  origin  and  the  scope  of 
dioxin  presence  in  clay  deposits  were 
unknown  and,  for  that  reason,  mined 
clay  products  of  all  types  should  be 
used  with  caution  in  Uie  production  of 
animal  feeds.  We  advised  companies 
offering  mined  clay  products  for  animal 
feed  uses  to  ensure  that  their  products 
were  not  contaminated  with  dioxins. 

Since  that  time,  FDA  has  been 
collecting  additional  data.  The 
information  thus  far  indicates  that 
dioxins  can  be  present  in  mined  clay 
products  other  than  ball  clay  and  that 
dioxin  congeners  other  than  2, 3,7,8- 
tetrachlorodibenzodioxin  may  be 
present  in  important  amounts.  The 
guidance  that  is  the  subject  of  this 
notice  summarizes  the  data  and  suggests 
the  need  for  increased  caution  in 
industry  surveillance  for  dioxins  in  feed 
in^dients. 

This  guidance  dociiment  is  being 
issued  as  a  Level  1  guidance  consistent 
with  FDA's  good  guidance  practices  (62 
FR  8961,  February  27,  1997).  It  is  being 
implemented  immediately  without  prior 
public  comment  because  of  concern  for 
public  health.  The  guidance  represents 
the  agency's  current  thinking  on  the 
implications  of  dioxins  in  mined  clays 
used  in  animal  feeds  and  feed 
ingredients.  It  does  not  create  or  confer 
any  rights  for  or  on  any  person  and  does 
not  operate  to  bind  FDA  or  the  public. 
An  alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both. 

Interested  persons  may  submit  written 
comments  on  the  guidance  to  the 
Dockets  Management  Branch  (address 
above).  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
document.  The  guidance  and  received 
comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  October  5.  1999. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
[FR  Doc.  99-26886  Filed  10-14-99;  8:45  am) 
BOiJNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HMilth  Car«  Financing  Administration 
[Document  tdentWer:  HCFA-4040] 

Agency  Information  Collection 
Acttvitiee:  Proposed  Collection; 
Comment  Request 

AGENCY:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection; 

Title  of  Information  Collection: 
Request  for  Enrollment  in 
Supplementary  Medical  Insiu^nce  and 
Supporting  Regulations  in  42  CFR 
407.10  and  407.11; 

Fonn  No.:  HCFA-4040  (OMB  #0938- 
0245); 

Use:  The  HCFA-4040  is  used  tp 
establish  entitlement  to  Supplementary 
Medical  Insurance  by  Beneficiaries  not 
eligible  under  Part  A  of  Title  XVIII  or 
Title  n  of  the  Social  Sectu-ity  Act.  The 
HCFA-4040SP  is  the  Spanish  edition  of 
this  form.; 

Frequency:  Other:  One  Time  Only; 

Affected  Public:  Individuals  or 
Households,  Federal  Government,  and 
State,  Local  or  Tribal  Government; 

Number  of  Respondents:  10,000; 

Total  Annual  Responses:  10,000; 

Total  Annual  Hours:  2,500. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
reqiTest,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
docimient  identifier,  to 
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PaperwQrk@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards; 
Attention:  Dawn  Willinghan,  Room  N2- 
14-26,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244-1850. 

Dated:  October  6, 1999. 
John  Parmigiani, 

Manager,  HCFA  Office  of  Information 
Services.  Security  and  Standards  Group, 
Division  of  HCFA  Enterprise  Standards. 
[FR  Doc.  99-26996  Filed  10-14-99;  8:45  am] 
BILUNO  CODE  4120-0»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 
[Document  Identifier:  HCFA-R-5] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 

burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection; 

Title  of  Information  Collection: 
Physician  Certifications/Recertificatitms 
in  Skilled  Nursing  FaciUtips  (SNFs) 
Manual  Instructions  and  Supporting 
Regulations  in  42  CFR  424.20; 

Form  No.:  HCFA-R-5  (OMB  #0938- 
0454); 


Use:  The  Medicare  program  requires 
as  a  condition  for  Medicare  Part  A 
payment  for  post-hospital  skilled 
nursing  facility  (SNF)  services,  that  a 
physician  must  certify  and  periodically 
recertify  that  a  beneficiary  requires  a 
SNF  level  of  care.  The  physician 
certification  and  recertification  is 
intended  to  ensure  that  the  beneficiary's 
need  for  services  has  been  established 
and  then  reviewed  and  updated  at 
appropriate  intervals.  The 
documentation  is  a  condition  for 
Medicare  Part  A  payment  for  post- 
hospital  SNF  care.; 

Frequency:  On  occasion; 

Affected  Public:  State,  Local  or  Tribal 
Government,  individuals  or  households, 
business  or  other  for-profit,  and  not-for- 
profit  institutions; 

Number  of  Respondents:  2,038,248; 

Total  Annual  Responses:  947,816; 

Total  Annual  Hours:  417,239. 

"To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards; 
Attention:  Dawn  Willinghan,  Room  N2- 
14-26.  7500  Seciuity  Boulevard, 
Baltimore,  Maryland  21244-1850. 

Dated:  October  5, 1999. 
John  Parmigiaiu, 

Manager,  HCFA  Office  of  Information 
Services,  Security  and  Standards  Group, 
Division  of  HCFA  Enterprise  Standards. 
[FR  Doc.  99-26997  Filed  10-14-99;  8:45  am) 

BILUNG  CODE  412(M»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[HCFA-1091-N] 

Medicare  Program;  Open  Public 
Meeting  on  November  1, 1999  To 
Discuss  Activities  Related  to  the 
Collection  of  Encounter  Data  From 
Medicares-Choice  Organizations  for 
RIsit  Adjustment 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 


ACnON:  Notice  of  meeting. 


SUMMARY:  This  notice  announces  a 
public  meeting  to  provide 
Medicare+Choice  Organizations 
(M+COs),  providers,  practitioners,  and 
other  interested  parties  an  opportimity 
to  ask  questions  and  raise  issues 
regarding  encounter  data  collection  for 
risk  adjustment.  The  meeting  will 
address  the  following  topics: 

•  Collection  of  physician  encounter 
data. 

•  Collection  of  hospital  outpatient 
encoimter  data. 

•  Training  and  customer  support 
services. 

DATES:  The  meeting  is  scheduled  for 
November  1,  1999  from  9  a.m.  imtil  4 
p.m.,  e.s.t. 

ADDRESSES:  The  meeting  will  be  held  in 
the  HCFA  Auditorium,  7500  Security 
Boidevard,  Baltimore,  Maryland,  21244- 
1850. 

FOR  FURTHER  INFORMATION  CONTACT: 

Yvette  Cooper-Williams,  (410)  786- 
5644,  ycooper@hcfa.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Balanced  Budget  Act  of  1997 
(BBA)  (Public  Law  105-33)  established 
the  Medicare+Choice  program  that 
significantly  expanded  the  health  care 
options  available  to  Medicare 
beneficiaries.  Under  the  BBA,  the 
Secretary  of  the  Department  of  Health 
and  Human  Services  (the  Secretary) 
must  implement  a  risk  adjustment 
methodology  that  accounts  for 
variations  in  per  capita  costs  based  on 
health  status  and  other  demographic 
factors  for  payment  to  Medicare+Choice 
organizations  (M+COs).  Risk  adjustment 
implementation  must  start  no  later  than 
January  1,  2000.  The  BBA  also  gives  the 
Secretary  the  authority  to  collect 
inpatient  hospital  data  for  discharges  on 
or  after  July  1, 1997,  and  additional  data 
for  services  occurring  on  or  after  Jidy  1, 
1998.  The  schedule  for  encounter  data 
submission  through  June  30,  2001  is  as 
follows: 

•  September  10, 1999:  Deadline  for 
submission  of  Year  2  data  (dates  of 
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service  July  1 , 1 998  through  June  30, 

1999)  for  CY  2000  payment. 

•  June  30,  2000:  Deadline  for 
submission  of  Year  2  data  for  purposes 
of  final  reconciliation  of  CY  2000 
payments.  Last  date  of  service  that  will 
be  accepted  in  abbreviated  UB-92 
format. 

•  September  8,  2000:  Deadline  for 
submission  of  Year  3  data  (dates  of 
service  July  1, 1999  through  June  30, 

2000)  for  CY  2001  payment. 

•  October  1.  2000:  Submission  of 
physician  data  begins. 

•  December  31,  2000:  Last  date  to 
submit  abbreviated  UB-92  (with  dates 
of  service  not  later  than  June  30,  2000). 

•  January  1,  2001:  Submission  of 
hospital  outpatient  data  begins,  with 
dates  of  services  retroactive  to  October 
1,  2000. 

•  January  30,  2001:  Reconciliation  of 
CY  2000  payments  to  include  all  Year 

2  data  submitted  by  June  30.  2000. 
We  have  decided  to  implement  a 
transition  to  comprehensive  risk 
adjustment.  The  principal  inpatient 
diagnostic  cost  group  (PIP-DCG)  model 
will  be  used  in  initial  risk  adjustment 
and  a  comprehensive  risk  adjustment 
model  using  diagnoses  firom  physician, 
hospital  outpatient,  and  physician 
encounters  will  be  implemented  in  CY 
2004.  The  transition  schedule  (as  stated 
in  the  January  15, 1999  advance  notice 
to  M-fCOs)  to  the  comprehensive  model 
is  as  follows: 

•  CY  2000:  90  percent  demographic 
model  with  10  percent  PIP-DCG 
method. 

•  CY  2001:  70  percent  demographic 
model  with  30  percent  PIP-DCG 
method. 

•  CY  2002:  45  percent  demographic 
model  with  55  percent  PIP-DCG 
method. 

•  CY  2003:  20  percent  demographic 
model  with  80  percent  PW-DCG 
method. 

•  CY  2004: 100  percent 
comprehensive  risk  adjustment  (using 
full  encounter  data). 

We  are  announcing  a  public  meeting 
to  provide  an  opportimity  for  M-fCOs, 
providers,  practitioners,  and  other 
interested  parties  to  ask  questions  and 
raise  issues  regarding  encounter  data 
collection  for  risk  adjustment  from 
M+COs.  We  intend  to  discuss  our  data 
collection  efforts,  systems  processes, 
training  approach,  and  customer 
services  in  order  to  provide  information 
related  to  the  implementation  of  the 
collection  of  additional  encounter  data. 

We  are  aimouncing  this  public 
meeting  to  provide  an  opportunity  for 
individuals  and  organizations  familiar 
with  issues  related  to  physician  and 
hospital  outpatient  data  collection  to 


furnish  information  and  raise  issues 
pertaining  to  future  encounter  data 
collection  for  risk  adjustment.  The 
agenda  will  include  short  presentations 
by  HCFA  staff  on  related  topics  and  will 
conclude  with  a  question-and-answer 
session. 

Registration 

Registration  for  this  one-day  public 
meeting  is  required  and  will  be  on  a 
first-come,  first-serve  basis,  limited  to 
two  attendees  per  organization.  A 
waiting  list  will  be  available  for 
additional  requests.  Registration  will  be 
done  via  the  Internet  at  www.hcfa.gov/ 
events  or  by  paper  forms  available  at  the 
aforementioned  Internet  address.  A 
confirmation  notice  will  be  sent  to 
attendees  upon  finalization  of 
registration. 

Attendees  will  be  provided  with 
meeting  materials  at  the  time  of  the 
meeting.  We  will  accept  written 
questions  or  requests  for  meeting 
materials  either  before  the  meeting  or  up 
to  14  days  after  the  meeting.  Written 
submissions  must  be  sent  to:  Health 
Care  Financing  Administration,  ATTN: 
Yvette  Cooper- Williams,  Room  C4-14- 
21,  7500  Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

You  may  contact  Yvette  Cooper- 
Williams  at:  Telephone  Number:  (410) 
786-5644.  Fax  Number  (410)  786-1048, 
E-mail:  ycooper@hcfe.gov. 

Authority:  Sections  1851  through  1859  of 
the  Social  Security  Act  (42  U.S.C.  1395w-21 
through  1395W-28). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773  Medicare — Hospital 
Insurance  Program;  and  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  October  12, 1999. 
Michael  M.  Hash, 

Deputy  Administrator,  Health  Care  Financing 

Administration. 

(FR  Doc.  99-27027  Filed  10-14-99;  8:45  am] 

BIUJNO  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Hsalth 

National  Cancer  Institute;  Notice  of 
Meeting 

Pm-suant  to  section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  meeting  of  the 
Board  of  Scientific  Counselors,  National 
Cancer  Institute. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(6),  and  552b(c)(9)(B),  Title  5 


U.S.C,  as  amended.  The  discussions 
could  reveal  information  of  a  personal 
nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  and  the 
premature  disclosure  of  discussions 
related  to  personnel  and  programmatic 
issues  would  be  likely  to  significantly 
frustrate  the  subsequent  implementation 
of  recommendations. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  National  Cancer  Institute 
Subcommittee  A — Clinical  Sciences  and 
Eidemiology. 

Date:  November  15, 1999. 

Time:  8:30  am  to  4:00  pm. 

Agenda:  To  review  and  evaluate  Site  Visit 
Reports;  Discussion  of  personnel  and 
programmatic  issues. 

Place:  National  Cancer  Institute,  Building 
31,  C  Wing,  6th  Floor,  Conference  Room  6, 
9000  Rockville  Pike,  Bethesda,  MD  20892. 

Contact  Person:  Maureen  Johnson,  PhD., 
Executive  Secretary,  Institute  Review  Office, 
Office  of  the  Director,  National  Cancer 
Institute,  National  Institutes  of  Health,  6116 
Executive  Boulevard,  Room  321,  Bethesda, 
MD  20892,  (301)  496-7628. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  October  7, 1999. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory  Policy. 
[FR  Doc.  99-26922  Filed  10-14-99;  8:45  am] 

BILIJNQ  CODE  414(MI1-li 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Cancer  institute;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice- 
is  hereby  given  of  the  meeting  of  the 
Board  of  Scientific  Counselors,  National 
Cancer  Institute. 

The  meeting  will  be  open  to  the 
public  as  indicted  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
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552b(c)(6)  and  552b(c)(9){B).  Title  5 
U.S.C,  as  amended.  The  discussions 
could  reveal  information  of  a  personal 
nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  and  the 
premature  disclosure  of  discussions 
related  to  personnel  and  programmatic 
issues  would  be  likely  to  significantly 
frustrate  the  subsequent  implementation 
of  recommendations. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  National  Cancer  Institute 
Subcommittee  B — BaSic  Sciences. 

Date:  November  7-8, 1999. 

Open:  November  7, 1999,  7:00  p.m.  to  7:40 
p.m. 

Agenda:  Chairman's  Remarks  and  Concept 
Review  of  the  NCI  Frederick  System  of 
Contracts. 

Placei  Hyatt  Regency  Bethesda,  Diplomat/ 
Ambassador  Suites,  One  Bethesda  Metro 
Center,  Bethesda.  MD  20814. 

Closed:  November  7, 1999,  7:40  p.m.  to 
8:50  p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Hyatt  Regency  Bethesda,  Diplomat/ 
Ambassador  Suites,  One  Bethesda  Metro 
Center,  Bethesda,  MD  20814. 

Closed:  November  8, 1999.  8:00  a.m.  to 
5:00  p.m. 

Agenda:  To  review  and  evaluate  individual 
Principal  Investigators;  Site  Visit  Reports; 
Division  Director's  Report  and  Discussion  of 
personnel  and  programmatic  issues. 

Place:  National  Cancer  Institute,  Building 
31,  C  Wing,  6th  Floor,  Conference  Rooms  6 
and  7,  9000  Rockville  Pike,  Bethesda,  MD 
20892. 

Contact  Person:  Florence  E.  Farber,  Ph.D.. 
Executive  Secretary,  Institute  Review  Office, 
Office  of  the  Director,  National  Cancer 
Institute,  National  Institutes  of  Health,  6116 
Executive  Boulevard,  Room  318,  Bethesda, 
MD  20892.  (301)  496-7628. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  October  7, 1999. 
LaVerae  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory  Policy. 
(PR  Doc.  9^-26923  Filed  10-14-99;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Eye  Institute;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Eye  Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  space  available. 
Individuals  who  plan  to  attend  and 
need  assistance,  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  notify  the 
Contact  Person  listed  below  in  advance 
of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Titie  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  cotUd  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Eye  Council. 

Date:  October  29,  1999. 

Open:  8:30  a.m.  to  11:30  a.m. 

Agenda:  Following  opening  remarks  by  the 
Director,  NEI,  there  will  be  presentations  by 
the  staff  of  the  Institute  and  discussions 
concerning  Institute  programs  and  policies. 

Place:  6120  Executive  Blvd.,  EPN 
Conference  Room  J,  Rockville,  MD  20852. 

Closed:  11:30  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6120  Executive  Blvd.,  EPN 
Conference  Room  J,  Rockville,  MD  20852. 

Contact  Person:  Lois  DeNinno,  National 
Eye  Institute,  Executive  Plaza  South,  Suite 
350,  6120  Executive  Blvd.,  MSC  7167, 
Bethesda,  MD  20892  301-496-9110. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.867,  Vision  Research, 
National  Institutes  of  Health,  HHS) 

Dated  October  5, 1999. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  99-26917  Filed  10-14-99;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

ftotional  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  tmwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Center  for  AIDS  Research. 

Date:  November  3-4, 1999. 

Time:  8:30  a.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Governor's  House  Hotel,  State 
Room,  1615  Rhode  Island  Ave.,  NW, 
Washington,  DC  20036,  202-296-2100. 

Contact  Person:  Edward  W.  Schroder, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID,  NIH,  Room  2156.  6700-B 
Rockledge  Drive,  MSC  7610,  Bethesda.  MD 
20892-7610,  301-496-2550. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855.  /Ulergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Heahh,  HHS) 

Dated:  October  6, 1999. 
UVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy,  NBi. 
(FR  Doc.  99-26914  Filed  10-14-99;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Coimselors,  NIDDK. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
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with  the  provisions  set  forth  in  section 
552b(c){b).  Title  5  U.S.C.  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
NATIONAL  INSTITUTE  OF  DIABETES 
AND  DIGESTIVE  AND  KIDNEY 
DISEASES,  including  consideration  of 
personnel  qualifications  and 
performance,  and  the  competence  of 
individual  investigators,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  Board  of  Scientiflc 
Counselors.  NIDDK. 

Date:  November  17-19.1 999. 

Time:  November  17. 1999,  6:00  PM  to 
Adjournment. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Institutes  of  Health, 
Building  5,  Room  127,  Bethesda.  MD  20892. 

Contact  Person:  Allen  M.  Spiegel.  MD.  Dir. 
Division  of  Intramural  Research,  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases,  National  Institutes  of 
Health,  PHS,  DHHS.  Bethesda.  MD  20892. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  October  6, 1999. 
La  Verne  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  99-26915  Filed  10-14-99;  8:45  am] 
BHJJNQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
conHdential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  ZDKl  GRB-1  (Jl)P. 

Date:  November  3-4. 1999. 

Time:  7:00  am  to  7:00  pm. 

Agenda:  To  review  aqd  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin  Ave, 
Palladian  West,  Chevy  Chase,  MD  20815. 

Contact  Person:  Carolyn  Miles.  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  DEA.  NIDDK,  Natcher  Building, 
Room  6AS-43A,  National  Institutes  of 
Health,  Bethesda,  MD  20892,  (301)  594-7791. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  ZDKl  GRB-2  (Jl)P. 

Date:  November  15-16,  1999. 

Time:  8:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Doubletree  Hotel,  1750  RockviUe 
Pike.  RockviUe,  MD  20852. 

Contact  Person:  Shan  S.  Wong,  PhD. 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK,  Natcher  Building, 
Room  6  AS  25,  National  Institutes  of  Health, 
Bethesda,  MD  20892,  (301)  594-7797. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  ZDKl  GRB-5  J3. 

Date:  November  23, 1999. 

Time:  1:00  pm  to  2:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive,  Rm./6AS-37E, 
Bethesda,  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  Francisco  O.  Calvo,  PhD, 
Chief,  Special  Emphasis  Panel.  Review 
Branch.  DEA,  NIDDK,  National  Institutes  of 
Health,  Room  6AS37D.  Bldg.  45,  Bethesda, 
MD  20892,  (301)  594-8897. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847.  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health.  HHS) 

Dated:  October  6, 1999. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  99-26918  Filed  10-14-99;  8:45  am] 
BILUNG  CODE  414(MI1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  NIDCD. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 


attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
NATIONAL  INSTITUTE  ON  DEAFNESS 
AND  OTHER  COMMUNICATION 
DISORDERS,  including  consideration  of 
personnel  qualifications  and 
performance,  and  the  competence  of 
individual  investigators,  the  disclosure 
of  which  would  constitute  a  clearly 
imwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  NIDCD. 

Date:  November  5. 1999. 

Open:  9:30  am  to  9:55  am. 

Agenda:  For  a  report  firom  the  Scientific 
Director,  NIDCD. 

Place:  5  Research  Court,  Conference  Room 
2A07,  RockviUe,  MD  20850. 

Closed:  9:55  AM  to  adjournment. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  5  Research  Court.  Conference  Room 
2A07,  RockviUe,  MD  20850. 

Contact  Person:  Robert ).  Wenthold,  PhD., 
Acting  Director,  Division  of  Intramural 
Research,  National  Institute  on  Deafness  and 
Other  Communication  Disorders,  5  Research 
Court,  Room  2B28,  RockviUe,  MD  20852, 
301-402-2829. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Health,  HH3) 

Dated:  October  5. 1999. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  A  dvisory 
Committee  Policy. 
[FR  Doc.  99-26919  Filed  10-14-99;  8:45  am] 

BHXINO  CODE  41«M>1-lt 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstHutes  of  Health 

National  institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following  meting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 


552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Date:  October  19, 1999. 

Time:  11:00  am  to  12:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6000  Executive  Blvd.,  Suite  409, 
Rockville  MD  20852  (Telephone  Conference 
Call). 

Contact  Person:  Mark  R.  Green,  Phd., 
Chief,  Extramural  Project  Review  Branch, 
National  Institute  on  Alcohol  Abuse  and 
Alcoholism,  National  Institutes  of  Health, 
Suite  409,  6000  Executive  Blvd.,  Bethesda, 
MD  20892,  301-443-2860, 
mgreen@niaaa.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS] 

Dated:  October  7, 1999. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  99-26921  Filed  10-14-99;  8:45  am) 

BltXING  CODE  914<Mn-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

Centar  for  Scientific  Review;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  International  and 
Cooperative  ftojects  Study  Section, 
October  14, 1999,  8:30  AM  to  October 
15, 1999,  5:00  PM,  Embassy  Suites  at 
the  Chevy  Chase  Pavilion,  4300  Military 
Road,  NW,  Washington,  DC  20015 
which  was  published  in  the  Federal 
Register  on  September  28, 1999,  64  FR 
52337. 

The  meeting  will  be  held  at  the 
Gaithersburg  Hilton  Hotel,  620  Perry 
Parkway,  Gaithersburg,  MD  20877.  The 
dates  and  time  remain  the  same.  The 
meeting  is  closed  to  the  public. 


Dated:  October  5, 1999. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  99-26916  Filed  10-14-99;  8:45  am) 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  For  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5  U.S.C,  as  amended. 
The  grant  applications  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercicd  property 
such  as  patentable  materials,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  The  History 
of  Medicine  Study  Section. 

Dote;  October  18, 1999. 

Open:  8:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Luigi  Giacometti,  PhD., 
Scientific  Review  Administrator.  Center  fer 
Scientific  Review,  National  Institutes  of 
Health,  6710  Rockledge  Drive,  Room  5208, 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1246. 

This  notice  is  being  published  less  than  15 
days  prior  tot  he  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  VR- 
01. 

Date:  October  20,  1999. 

Time:  2:00  pm  to  4:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Rita  Anand.  Phd., 
Scientific  Review,  Administrator,  Center  for 
Scientific  Review  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4188, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1151. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 


Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  October  21-22. 1999. 

Time:  8:30  am  ^o  5:00  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Wyndham  Biscayne  Bav.  Miami,  FL 
33132. 

Contact  Person:  Carole  Jelsema.  Phd., 
Scientific  Review  Administrator.  National 
Institutes  of  Health,  6701  Rockledge  Drive. 
Room  5222,  MSC  7850.  Bethesda.  MD  20892. 
(303)  435-1248. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  21RG1  SSS- 
W  (24). 

Date:  October  24, 1999. 

Time:  4:00  pm  to  9.00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda.  8120 
Wisconsin  Ave,  Bethesda,  MD  20814. 

Contact  Person:  Dharam  S.  Dhindsa,  DVM, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  P-ive.  Room  5126. 
MSC  7854,  Bethesda,  MD  20892.  (301)  435- 
1174,  dhindsad@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SSS- 
W  (26). 

Date:  October  25-26, 1999. 

Time:  8:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Ave,  Bethesda,  MD  20814. 

Contact  Person:  Dharam  S.  Dhindsa,  DVM, 
Phd,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5126. 
MSC  7854,  Bethesda,  MD  20892,  (301)  435- 
1174,  dhindsad@csr.nih.gov. 

Name  of  Committee:  Endoocrinology  and 
Reproductive  Sciences  Initial  Review  Group 
Reproductive  Endocrinology  Study  Section. 

Date:  October  25-26, 1999. 

Time:  8:00  am  to  2:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Gaithersburg  Hilton,  620  Perry 
Parkway,  Gaithersburg,  MD  20877. 

Contact  Person:  Abutwkar  A.  Shaikh,  DVM, 
PhD,  Scientific  Review  Administrator.  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6166. 
MSC  7892,  (301)  435-1042. 

Name  of  Committee:  Cardiovascular 
Sciences  Initial  Review  Group, 
Cardiovascular  Study  Section. 

Date:  October  25-26, 1999. 

Time:  8:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn.  5520 
Wisconsin  Ave.,  Chevy  Chase,  MD  20815. 

Contact  Person:  Gordon  L.  Johnson,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4136, 
MSC  7802,  Bethesda,  MD  20892.  (301)  435- 
1212,  johnsong@crs.nih.gov. 


55954 


Federal  Register /Vol.  64,  No.  199 /Friday,  October  15,  1999 /Notices 


Name  of  Committee:  Biophysical  and 
Chemical  Sciences  Initial  Review  Group, 
Physical  Biochemistry  Study  Section. 

Date:  October  25-26, 1999. 

Time:  8:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn  Rockville,  1775 
Rockville  Pike.  Rockville.  MD  20852. 

Contact  Person:  Gopa  Rakhit,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institute  of 
Health.  6701  Rockledge  E>rive.  Room  4154, 
MSC  7806,  Bethesda,  MD  20892,  (301)  435- 
1721,  rakhitg@csr.nih.gov. 

Name  of  Committee:  Musculoskeletal  and 
Dental  Sciences  Initial  Review  Group,  Oral 
Biology  and  Medicine  Subcommittee  2. 

Date:  October  25-26, 1999. 

rime:  8:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Hotel  &  Suites,  625  First 
Street,  Alexandria.  VA  22314. 

Contact  Person:  Priscilla  Chen,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4104, 
MSC  7814,  Bethesda,  MD  20892,  (301)  435- 
1787. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dote.  October  25, 1999. 

Time:  8:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  River  Inn,  924  25th  Street,  NW, 
Washington,  DC  20037. 

Contact  Person:  Gloria  B.  Levin,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  3166, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
1017,  levingOcar.nih.gov. 

Name  of  Committee:  Cardiovascular 
Sciences  Initial  Review  Group, 
Cardiovascular  and  Renal  Study  Section. 

Date:  October  25-26, 1999. 

Tlime;  8:30  am  to  3:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  8777  Georgia  Avenue, 
Silver  Spring,  MD  20910. 

Contact  Person:  Anthony  C.  Chung,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4138, 
MSC  7802,  Bethesda,  MD  20892,  (301)  435- 
1213. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

£>ate.  October  25, 1999. 

Time:  2:00  pm  to  3:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Syed  Amir,  PhD,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  6168,  MSC  7892, 
Bethesda,  MD  20892,  (301)  435-1043. 

Mime  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  26-27, 1999. 


Time:  8:30  am  to  4:00  am. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase.  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Michael  Micklin,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  3178, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
1258,  micklinm@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  26. 1999. 

Time:  1:00  pm  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892 

Contact  Person:  Russell  T.  Dowell,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4118, 
MSC  7818,  Bethesda,  MD  20892,  (301)  435- 
1169,  dowellr@drg.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  26, 1999. 

Time:  1:30  pm  to  3:00  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  NIH,  Rockledge  2.  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Anshumali  Chaudhari, 
Phd,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4124, 
MSC  7802.  Bethesda,  MD  20892,  (301)  435- 
1210. 

Name  of  Committee:  Oncological  Sciences 
Initial  Review  Group  Experimental 
Therapeutics  Subcommittee  2. 

Date:  October  27-29, 1999. 

Time:  8:30  am  to  4:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites,  Chevy  Chase 
PavilUon,  4300  Military  Road.  NW. 
Washington.  DC  20015. 

Contact  Person:  Marcia  Litwack,  PhD, 
Scientific  Review  Administrator,  Center  ibr 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4150, 
MSC  7804.  Bethesda,  MD  20892,  (301)  435- 
1719. 

Name  of  Committee:  Infectious  Diseases 
and  Microbiology  Initial  Review  Group 
Microbial  Physiology  and  Genetics 
Subcommittee  1. 

Date:  October  27-28, 1999. 

Time:  8:30  am  to  6:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  Circle  Hotel, 
Conference  Center,  One  Washington  Circle, 
Washington.  DC  20037. 

Contact  Person:  Martin  L.  Slater.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4184. 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1149. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  BBCB-1. 
Date:  October  27. 1999. 


Time:  12:00  pm  to  2:00.  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Donald  Schneider.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4172, 
MSC  7806,  Bethesda,  MD  20892,  (301)  435- 
1727. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
histitutes  of  Health,  HHS) 
Dated:  October  8, 1999. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  99-26920  Filed  10-14-99;  8:45  am] 
BHJJNO  CODE  414fr-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclwt  No.  FR  <432  N  41] 

FMIaral  Property  Suitable  as  Facllitiea 
To  Assist  ttw  Homeless 

AGEiIcy:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACnON:  Notice. 

SUVMARY:  This  Notice  identifies 
imutilized,  imderutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  October  15, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clifibrd  Taffet,  Department  of  Housing 
and  Urban  Development,  Room  7262, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1234;  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-&«e  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1988 
coiul  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  imutilized,  imderutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  annoimcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 
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Dated:  October  7, 1999. 
Fred  Kamas,  ]r,. 

Deputy  Assistant  Secretary  for  Economic 

Development. 

[FR  Doc.  99-26687  Filed  10-14-99;  8:45  am] 

BILUNG  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Draft  Partial  Restoration  Plan  and 
Environmental  Assessment 
Addressing  Injuries  to  Migratory  Birds 
artd  Threatened  and  Endangered 
Species  at  the  Tar  Creeic  Superfund 
Site,  Ottawa  County,  OK 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  proposes  to  protect  habitat  for 
the  endangered  gray  bat,  threatened 
Ozark  cavefish  and  bald  eagle,  and 
migratory  birds  through  acquisition  of 
land  in  fee  or  easement,  or  management 
agreements  with  land  owners.  Such 
alternatives  will  provide  partial 
compensation  to  the  public  for  injuries 
to  these  trust  resources  from  releases  of 
hazardous  chemicals  from  mining 
activities  at  the  Tar  Creek  Superfund 
Site.  Ottawa  County,  Oklahoma. 
DATES:  Written  comments  on  the  partial 
restoration  plan  and  environmental 
assessment  must  be  received  within 
November  29. 1999. 
ADDRESSES:  Copies  of  the  draft 
restoration  plan  and  environmental 
asssessment  are  available  on  the  Internet 
at  http://ifw2es.fws.gov/library.  or 
requested  from  the  Service  at: 
U.S.  Fish  and  Wildlife  Service,  222 
South  Houston.  Suite  A,  Tulsa, 
Oklahoma  74127,  918/581-7458 

or 

U.S.  Fish  and  Wildlife  Service, 

Ecological  Services  (HC/EC),  P.O.  Box 

1306,  Albuquerque,  New  Mexico 

87103,  505/248-6648 

Written  data  or  comments  should  be 
submitted  to  the  NRDAR  Coordinator. 
Division  of  Habitat  Conservation/ 
Environmental  Contaminants, 
Ecological  Services,  P.O.  Box  1306, 
Albuquerque,  New  Mexico  87103,  or  via 
the  website.  All  comments  received, 
including  names  and  addresses,  will 
become  part  of  the  official 
administrative  record  and  may  be  made 
available  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
U.S.  Fish  and  Wildlife  Service, 


Ecological  Services.  Division  of  Habitat 
Conservation/Environmental 
Contaminants,  P.O.  Box  1306, 
Albuquerque,  New  Mexico  87103. 
Dociunents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within 
November  29. 1999,  to  the  address 
above. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Tar  Creek  Superfund  site,  located 
in  Ottawa  County,  Oklahoma,  is  one  of 
three  superfund  sites  located  within  the 
Tri-State  Mining  District  of  Kansas. 
Missouri,  and  Oklahoma.  The  district 
contained  multiple  lead  and  zinc  mines 
after  the  early  1900s  which  operated 
until  deposits  were  depleted  in  the 
1970's.  Acidic  groundwater  surfacing 
through  old  air  shafts  and  other 
openings  contaminated  the  Tar  Creek 
drainage  and  its  associated  wetlands 
and  bottomland  hardwoods.  The 
bankruptcy  of  two  major  mining 
companies  in  the  1990's  led  the 
Department  of  Interior  to  collect  partial 
damages  for  injuries  to  trust  resources, 
specifically  migratory  birds  and 
endangered  and  threatened  species. 
Endangered  and  Threatened  species  of 
concern  at  the  Site  are  endangered  gray 
bat,  and  threatened  Ozark  cavefish  and 
bald  eagle.  Alternatives  for  expenditure 
of  the  ftinds  collected  through  these 
bankruptcies  center  on  allowing  the  site 
to  naturally  restore  itself  through  time 
(no  action.  Alternative  A),  or  protection 
of  habitat  through  acquisition  in  fee  or 
easement,  or  management  agreements 
with  land  owners  (Alternatives  B-D). 
Specifically  Alternative  B  provides  for 
the  acquisition  and  protection  of  an 
Ottawa  County  endangered  bat 
maternity  cave.  Alternative  C  protects 
high  quality  bottomland  forest  along  the 
Neosho  River,  and  Alternative  D 
acquires  and  protects  a  large  continuous 
stand  of  Ozark  forest  and  Federally 
endangered  bat  caves  in  Adair  County. 
Oklahoma. 

The  no  action  alternative  is  not  a 
preferred  alternative  because  it  takes  no 
on-site  restoration  actions  and  accepts 
that  there  will  be  continued  injuries  at 
the  site  over  a  long  period  of  time,  yet 
provides  no  off-site  actions  to  restore 
the  injiired  or  comparable  resources.  In 
addition,  the  no  action  alternative  fails 
to  use  the  recovered  funds  on 
restoration,  as  mandated  by  the  natural 
resources  provisions  in  the  Superfund 


law.  Since  other  alternatives  provide 
some  mix  of  protection  to  trust 
resources,  all  are  viable  candidates  for 
implementation.  Because  costs  of 
implementation  for  alternatives  B — ^D 
will  be  achieved  through  negotiation 
with  landovmers.  implementation  of 
more  than  one  alternative  may  be 
attainable  as  available  funds  are 
depleted.  Alternatives  B  and  C  are 
closest  to  the  site  and  Alternative  D 
protects  caves  having  the  greatest  threat 
from  development.  Because  alternative 
B  has  potential  available  management, 
through  the  adjacent  Boy  Scout  Camp, 
it  is  the  preferred  alternative. 
Alternative  D  follows,  due  to  threat  from 
development,  and  alternative  C.  due  to 
its  inherent  significance  to  migratory 
birds  and  bat  foraging  habitat. 
Implementation  of  the  preferred 
alternative  will  commence  upon 
signature  of  the  final  Partial  Restoration 
Plan,  and  associated  Finding  of  No 
Significant  Impact. 

The  Service  will  place  notices  in  the 
Tulsa  World,  a  newspaper  of  general 
circulation  in  the  state,  the  Daily 
Oklahoman,  a  newspaper  circulated  in 
the  State  Capitol  and  central  and 
western  Oklahoma,  and  the  Miami  Daily 
Herald,  a  newspaper  circulated  in  the 
general  area  of  the  Site,  and  will  make 
copies  available  at  the  Miami. 
Oklahoma  Public  Library  concurrently 
with  this  Federal  Register  notice. 
Copies  can  also  be  obtained  from  the 
Internet  at  http://ifw2es.fws.gov/library. 

The  current  comment  period  on  this 
proposal  closes  on  November  29. 1999. 
Written  comments  may  be  submitted  to 
the  Service  office  in  the  ADDRESSES 
section. 

Author 

The  primary  author  of  this  notice  is 
Karen  E.  Cathey  {see  ADDRESSES). 

Authority 

The  authority  for  this  action  is  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  (CERCLA)  of  1980.  through  its 
Natural  Resoiu'ce  Damage  Assessment 
and  Restoration  (NRDAR)  provisions  (43 
CFRPartll). 

Dated:  October  8. 1999. 
Stephen  W.  Parry, 

Acting  Regional  Director,  Region  2.  Fish  and 
Wildlife  Seri'ice. 

[FR  Doc.  99-26932  Filed  10-14-99;  8:45  am] 
BRiJNG  CODE  4310-SS-P 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-1 10-0777-30-24-1  A;  HAQ  0-0001) 

Reednding  Cloeure  of  Public  Lands 

agency:  Bureau  of  Land  Management. 
DOI. 

ACTION:  The  notice  published  on  page 
44041  in  the  issue  of  Thursday,  August 
12, 1999,  closing  29,  Section  31,  Section 
33,  Section  34,  Section  35;  T.  37  S.,  R. 
7  W.,  Willamette  Meridian.  Section  2, 
Section  3,  Section  5,  Section  7,  Section 
11,  and  Section  15;  T.  38  S.,  R.  7  W.. 
Willamette  Meridian  is  hereby 
rescinded. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 

Wenker,  District  Manager.  Medford 
District  OfBce,  at  (541)  770-2200. 

Dated:  October  4. 1999. 
Ron  Wenker, 
District  Manager. 

(ra  Doc.  99-26994  Filed  10-14-99;  8:45  am] 
BHJJNQ  CODE  4310-3»-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-05&-1110-PG;  NMNM  95104] 

Public  Land  Order  No.  7382; 
Withdrawal  of  Public  Lands  for  the 
Devil's  Backbone  Deeert  Bighorn 
Sheep  Habitat  Area;  New  Mexk» 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Correction  notice. 


SUMMARY:  In  Federal  Register  Volume 
64,  No.  57.  Page  14463.  of  Thursday, 
March  25. 1999.  under  New  Mexico 
Principal  Meridian,  delete  line  10;  sec. 
22,  NEV4.  NV2NWV2.  SEV4W,  EV2SWV4, 
replace  with  sec.  22,  NE'A.  NV2NWV4, 
SEV4NWV4.  EV2S\VV4. 

Dated:  October  6, 1999. 
Kate  Padilla, 
Field  Manager. 

(FR  Doc.  99-26991  Filed  10-14-99;  8:45  am) 
BILUNG  CODE  4310-«IIW-U 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-050-00-1430-01 ;  AZA  29984,  AZA 
29970-AZA  29971 ,  AZA  29973-AZA  29975, 
AZA  29977,  AZA  2997»-AZA  29983,  AZA 
29985-AZA  29989] 

Arizona:  Notice  of  Realty  Action; 
Competithfe  Sale  of  Publk:  Land  in 
Quartzsite,  La  Paz  County,  AZ 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Extension  of  notice. 

SUMMARY:  The  following  land  in  La  Paz 
County,  Arizona,  has  been  found 
suitable  for  disposal  under  section  203 
and  209  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (90  Stat.  2750, 
43  U.S.C.  1713).  The  extension  will 
allow  additional  time  to  complete  the 
sale. 

Gila  and  Salt  River  Meridian,  Arizona 

T.  4  N..  R.  19  W., 

Sec.  22,  NEV4NEV4SEV4 

Sec.  23.  NVzSW'/.,  NV2SEV4SWV4. 

SWV4SEV4SWV4; 
Sec.  29,  WV2NEV4NEV4NEV4. 

WV2NWV4NEV4NEV4,  NWV4NEV4, 

WV2NEV4NWV4.  SEV4NEV4NWV4. 

NWV4N[WV4. 

Aggregating  240.00  acres,  more  or  less. 

SUPPLEMENTARY  INFORMATION:  On 
December  20. 1996.  the  Yuma  Field 
Office  published  a  notice  for  this  public 
land  sale  in  the  Federal  Register  (61  FR 
67342).  This  notice  segregated  the 
subject  public  land  from  appropriation 
under  the  public  land  laws,  including 
the  mining  laws,  pending  disposition  of 
the  action  or  270  days  from  the  date  of 
publication  of  the  notice  in  the  Federal 
Register.  Three  extensions  of  the  Notice 
have  been  published  in  the  Federal 
Register:  September  23,  1997  (62  FR 
49701);  June  1, 1998  (63  FR  29746);  and 
January  22, 1999  (64  FR  3543-3544). 
Upon  publication  of  this  Notice  in  die 
Federal  Register,  the  segregation  will  be 
extended  pending  disposition  of  the 
action  or  for  another  270-day  period, 
whichever  occurs  first. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debbie  DeBock,  Realty  Specialist,  Yuma 
Field  Office,  2555  East  Gila  Ridge  Road, 
Yuma.  AZ  85365;  telephone  number 
(520) 317-3208. 

Dated:  October  8, 1999. 
Gail  Acheson, 
Field  Manager. 

|FR  Doc.  99-26995  Filed  10-14-99;  8:45  am) 
BILLING  CODE  4310-32-M 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service  (MMS) 

Outer  Continenlal  SheH  (OCS)  Policy 
Committee  of  the  Minerals 
Management  Advieory  Board;  Notice 
and  Agenda  for  Meeting 

AGENCY:  Minerals  Management  Service, 
Interior. 

SUMMARY:  The  OCS  Policy  Committee  of 
the  Minerals  Management  Advisory 
Board  will  meet  at  the  Sheraton  Crystal 
City  in  Arlington,  Virginia,  on  October 
27-28, 1999. 

The  agenda  will  cover  the  foUovring 
principal  subjects: 

Oceans  Report:  A  FolIow-Up  Report 
From  the  National  Oceans  Conference. 
This  presentation  will  include  an 
update  on  Vice  President  Gore's  follow- 
up  report  on  the  President's  moratoria 
decision  that  was  presented  September 
2, 1999. 

Hard  Minerals  Update.  This 
presentation  vrill  address  the  Marine 
Minerals  Program  funding;  the  status  of 
the  MMS's  guidelines  and  policies  on 
use  of  Federal  sand;  the  negotiations 
with  States  on  use  of  Federal  sand;  and 
an  update  on  the  Hard  Minerals 
Subcommittee  activities  and  other 
pertinent  hard  minerals  information. 
Deep  Water  Gulf  of  Mexico  (GOM). 
This  panel  presentation  will  address 
developments  in  the  deep  water  of  the 
GOM  and  its  future  contribution. 

Recent  Advances  in  Oil  Spill 
Response  Technology.  This  panel 
presentation  will  provide  an  overview 
of  the  MMS's  oil  spill  response  research 
and  direct  results  from  MMS  funded 
research,  the  MMS  unannoimced  drill 
policy,  and  the  Ohmsett  facility.  The 
presentation  will  also  address  the  U.S. 
Coast  Guard's  role  in  oil  spill  response, 
readiness,  research  and  development 
activities.  The  Planned  Deepwater  Oil 
Release  and  Blowout  Modeling  Study,  a 
joint  industry  project  cooperatively 
managed  and  funded  by  the  Offshore 
Operators  Committee  and  MMS,  will 
also  be  discussed. 

OCS  Revenue  Sharing  Update.  This 
presentation  will  address  the  current 
status  of  the  OCS  revenue  sharing  bills. 

Congressional  Update.  This 
presentation  will  focus  on  the  status  of 
the  Coastal  Zone  Management  Act 
reauthorization  and  pending  revised 
regulations,  and  other  timely 
congressional  issues  related  to  the  OCS 
Program. 

Environmental  Forum  Update.  This 
presentation  will  provide  a  simimary  of 
the  October  26, 1999,  proceedings. 

Natural  Gas  Supply/Demand.  This 
panel  presentation  will  address  the 
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followingitiems:  recent  studies/results; 
30  TCP  of  gas  needed  to  supply  the 
nation  and  how  we  get  there;  the  long- 
term  gas  alternatives,  such  as  methane 
hydrates  (clathrates);  and  the-State's 
(Texas)  response  to  rising  gas  demand. 

OCS  Scientific  Committee  Update. 
This  presentation  will  provide  an 
update  on  the  activities  of  the  Scientific 
Committee.  It  will  also  highlight  the 
activities  that  are  related  to  the  GOM 
deepwater  activities,  oil  spill 
contingency  planning,  natxiral  gas 
supply/demand,  and  any  other  topics 
that  are  relevant  to  both  Committees. 

MMS  Regional  Updates.  The  Regional 
Directors  will  discuss  activities  in  their 
respective  areas.  Particular  items  of 
interest:  Lease  Sale  176,  National 
Petroleum  Reserve- Alaska  results, 
Northstar  Project,  Liberty  Project,  Lease 
Sale  181,  Deepwater  environmental 
impact  statement.  Chevron's  Florida 
Natural  Gas  Development  Project, 
Florida  Marine  SpiU  Analysis  System, 
and  the  futiire  of  existing  California 
OCS  Leases. 

The  meeting  is  open  to  the  public. 
Upon  request,  interested  parties  may 
make  oral  or  written  presentations  to  the 
OCS  Policy  Committee.  Such  requests 
should  be  made  no  later  than  October 
22, 1999,  to  the  Minerals  Management 
Service,  381  Elden  Street,  MS-4001, 
Hemdon,  Virginia,  20170,  Attention: 
Jerjme  Bryant. 

Requests  to  make  oral  statements 
should  be  accompanied  by  a  summary 
of  the  statement  to  be  made.  For  more 
information,  call  Jeryne  Bryant  at  (703) 
787-1211. 

Minutes  of  the  OCS  Policy  Committee 
meeting  will  be  available  for  public 
inspection  and  copying  at  the  MMS  in 
Hemdon. 

DATES:  Wednesday,  October  27  and 
Thursday,  October  28, 1999. 

ADDRESSES:  Sheraton  Crystal  City  Hotel. 
1800  Jefferson  Davis  Hi^way, 
Arlington,  Virginia  22202,  (703)  486- 
1111. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeryne  Bryant  at  the  address  and  phone 
niunber  listed  above. 

Authority:  Federal  Advisory  Committee 
Act.  Pub.  L.  No.  92-463,  5  U.S.C.  Appendix 
1,  and  the  Office  of  Management  and 
Budget's  Circular  No.  A-63,  Revised. 

Dated:  October  8, 1999. 
Carolita  U.  Kallaur, 

Associate  Director  for  Offshore  Minerals 

Management. 

(FR  Doc.  99-26888  Filed  10-14-99;  8:45  am] 

BUJNQ  CODE  431(HWMI 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvsstigations  Nos.  701-TA-302  and  731- 
TA-454  (Reviews)] 

Fresh  and  Chiltod  Atlantic  Salmon 
From  Nonway 

agency:  United  States  International 
Trade  Commission. 
ACTION:  Scheduling  of  expedited  five- 
year  reviews  concerning  the 
countervailing  and  antidumping  duty 
orders  on  fresh  and  chilled  Atlantic 
salmon  bom  Norway. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  expedited 
reviews  pursuant  to  section  751(c)(3)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1675(c)(3))  (die  Act)  to  determine 
whether  revocation  of  the 
coimtervailing  and  antidimiping  duty 
orders  on  fresh  and  chilled  Atlantic 
salmon  from  Norway  woidd  be  likely  to 
lead  to  continuation  or  recurrence  of 
material  injury  within  a  reasonably 
foreseeable  time.  For  further 
information  concerning  the  conduct  of 
these  reviews  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A,  D,  E,  and 
F  (19  CFR  part  207).  Recent 
amendments  to  the  Rules  of  Practice 
and  Procedure  pertinent  to  five-year 
reviews,  including  the  text  of  subpart  F 
of  part  207,  are  published  at  63  F.R. 
30599,  June  5,  1998,  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 

EFFECTIVE  DATE:  October  1,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  Haines  (202-205-3200).  Office 
of  Investigations,  U.S.  International 
Trade  Conunission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  1. 1999,  the  Commission 
determined  that  the  domestic  interested 
party  group  responses  to  its  notice  of 
institution  (64  FR  35680,  July  1, 1999) 


were  adequate  and  the  respondent 
interested  party  group  responses  were 
inadequate.  The  Commission  did  not 
find  any  other  circumstances  that  would 
warrant  conducting  full  reviews. ' 
Accordingly,  the  Commission 
determined  that  it  would  conduct 
expedited  reviews  pursuant  to  section 
751(c)(3)  of  die  Act. 

StafiT  Report 

A  staff  report  containing  information 
concerning  the  subject  matter  of  the 
reviews  will  be  placed  in  the  nonpublic 
record  on  December  6, 1999,  and  made 
available  to  persons  on  the 
Administrative  Protective  Order  service 
list  for  these  reviews.  A  public  version 
will  be  issued  thereafter,  pursuant  to 
section  207.62(d)(4)  of  the 
Commission's  rules. 

Written  Submissions 

As  provided  in  section  207.62(d)  of 
the  Commission's  rules,  interested 
parties  that  are  parties  to  the  reviews 
and  that  have  provided  individually 
adequate  responses  to  the  notice  of 
institution,^  and  any  party  other  than  an 
interested  party  to  the  reviews  may  file 
written  comments  with  the  Secretary  on 
what  determinations  the  Commission 
should  reach  in  the  reviews.  Comments 
are  due  on  or  before  December  9,  1999, 
and  may  not  contain  new  factual 
information.  Any  person  that  is  neither 
a  party  to  the  five-year  reviews  nor  an 
interested  party  may  submit  a  brief 
written  statement  (which  shall  not 
contain  any  new  factual  information) 
pertinent  to  the  reviews  by  December  9, 
1999.  If  comments  contain  business 
proprietary  information  (BPI),  they  must 
conform  with  the  requirements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  reviews  must  be 
served  on  all  other  parties  to  the  reviews 
(as  identified  by  either  the  public  or  BPI 
service  list),  and  a  certificate  of  service 
must  be  timely  filed.  The  Secretary  will 


■  A  record  of  the  Commissioners'  votes,  the 
Commission's  statement  on  adequacy,  and  any 
individual  Commissioner's  statements  will  be 
available  from  the  Office  of  the  Secretary  and  at  the 
Commission's  web  site. 

^The  Commission  has  found  the  responses 
submitted  by  Atlantic  Salmon  of  Maine,  Connors 
Aquaculture,  DE  Salmon,  Island  Aquaculture  Corp., 
Maine  Aqua  Foods.  Maine  Coast  Nordic.  Treat's 
Island  Fisheries,  Tnimpet  Island  Salmon  Farm,  and 
FAST  to  be  individually  adequate.  Comments  &tjm 
other  interested  parties  will  not  be  accepted  (see  19 
CFR  207.62(d)(2)). 
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not  accept  a  document  for  filing  without 
a  certificate  of  service. 

Determinations 

The  Commission  has  determined  to 
exercise  its  authority  to  extend  the 
review  period  by  up  to  90  days  pursuant 
to  19  U.S.C.  §  1675(c)(5)(B). 

Authority:  These  reviews  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.62  of  the 
Commission's  rules. 

Issued:  October  8. 1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  9^-26904  Filed  10-14-99;  8:45  am] 
MLUNO  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[hivMtlgation  No.  731-TA-457-A-0 
(Review)] 

HMvy  Forged  Handtools  From  China 

agency:  United  States  International 
Trade  Commission. 
ACTION:  Notice  of  Commission 
determinations  to  conduct  full  five-year 
reviews  concerning  the  antidumping 
duty  orders  on  heavy  forged  handtools 
from  China. 

summary:  The  Commission  hereby  gives 
notice  that  it  will  proceed  with  fiill 
reviews  pursuant  to  section  751(c)(5)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1675(c)(5))  to  determine  whether 
revocation  of  the  antidtmiping  duty 
orders  on  heavy  forged  handtools  from 
China  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  within  a  reasonably  foreseeable 
time.  The  Commission  has  determined 
to  exercise  its  authority  to  extend  the 
review  period  by  up  to  90  days  pursuant 
to  19  U.S.C.  1675(c)(5)(B);  a  schedule  for 
the  reviews  will  be  established  and 
announced  at  a  later  date. 

For  further  information  concerning 
the  conduct  of  these  reviews  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A.  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  pubUshed  at 
63  FR  30599,  June  5, 1998,  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 
EFFECTIVE  DATE:  October  1,  1999. 


FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Carpenter  (202-205-3172), 
Office  of  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Sti^eet  SW,  Washington,  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Conmiission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION:  On 
October  1, 1999,  the  Commission 
determined  that  it  should  proceed  to 
full  reviews  in  the  subject  five-year 
reviews  pursuant  to  section  751(c)(5)  of 
the  Act. 

With  regard  to  bars  and  wedges, 
hammers  and  sledges,  and  picks  and 
mattocks,  the  Commission  fotmd  that 
both  the  domestic  interested  party  group 
responses '  and  the  respondent 
interested  party  group  responses  ^  to  its 
notice  of  institution  ^  were  adequate  and 
voted  to  conduct  full  reviews.  *  With 
regard  to  axes  and  adzes,  the 
Commission  foimd  that  the  domestic 
interested  party  group  response  was 
inadequate  -^  and  the  respondent 
interested  party  group  response  was 
adequate.^  The  Commission  also  fotmd 
that  other  circumstances  warranted 
conducting  a  full  review. ' 

A  record  of  the  Commissioners'  votes, 
the  Commission's  statement  on 
adequacy,  and  any  individual 
Commissioner's  statements  will  be 
available  from  the  Office  of  the 
Secretary  and  at  the  Commission's  web 
site. 

Authority:  These  reviews  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.62  of  the 
Commission's  rules. 

Issued:  October  8, 1999. 


'  Chairman  Bragg  and  Conunissioner  Crawford 
dissenting. 

2  Chairman  Bragg  and  Commissioner  Craiwfbrd 
dissenting. 

'The  notice  of  institution  for  the  subject  reviews 
was  published  in  the  Federal  Register  on  July  1, 
1999  (64  FR  35682). 

'Chairman  Bragg  and  Conunissioner  Crawford 
dissenting. 

'  Commissioner  Askey  dissenting. 

■^  Chairman  Bragg  and  Commissioner  Crawford 
dissenting. 

''Chairman  Bragg  and  Commissioner  Crawford 
dissenting. 


By  order  of  the  Commission. 
Doiuia  R.  Koehnke, 
Secretary. 
[FR  Doc.  99-26909  Filed  10-14-99;  8:45  am] 

BILLING  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigatlon  No.  731-TA-459  (Review)] 

Polyethylene  Terephthalate  (PET)  Film 
From  Korea 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Scheduling  of  an  expedited  five- 
year  review  concerning  the  antidumping 
duty  order  on  polyethylene 
terephthalate  O'ET)  fihn  from  Korea. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  an  expedited 
review  pursuant  to  section  751(c)(3)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1675(c)(3))  (the  Act)  to  determine 
whether  revocation  of  the  antidumping 
duty  order  on  polyethylene 
terephthalate  (PET)  fibn  from  Korea 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  material  injury  within 
a  reasonably  foreseeable  time.  For 
further  information  concerning  the 
conduct  of  this  review  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A.  D,  E.  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  FR  30599,  June  5, 1998,  and  may  be 
downloaded  from  the  Commission'^ 
World  Wide  Web  site  at  http:// 
www.u8itc.gov/rules.htm. 

EFFECTIVE  DATE:  October  1, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Messer  (202-205-3193),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 
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Background 

On  October  1, 1999,  the  Commission 
determined  that  the  domestic  interested 
party  group  response  to  its  notice  of 
institution  (64  FR  35685,  July  1, 1999) 
was  adequate  and  the  respondent 
interested  party  group  response  was 
inadequate.  The  Commission  did  not 
find  any  other  circumstances  that  would 
warrant  conducting  a  full  review. ' 
Accordingly,  the  Commission 
determined  that  it  woidd  conduct  an 
expedited  review  pursuant  to  section 
751(c)(3)  of  the  Act. 

Staff  Report 

A  staff  report  containing  information 
concerning  the  subject  matter  of  the 
review  will  be  placed  in  the  nonpublic 
record  on  December  8, 1999,  and  made 
available  to  persons  on  the 
Administrative  Protective  Order  service 
list  for  this  review.  A  public  version 
wiU  be  issued  thereafter,  pursuant  to 
section  207.62(d)(4)  of  the 
Commission's  rules. 

Written  Submissions 

As  provided  in  section  207.62(d)  of 
the  Commission's  rules,  interested 
parties  that  are  parties  to  the  review  and 
that  have  provided  individually 
adequate  responses  to  the  notice  of 
institution,  ^  and  any  party  other  than  an 
interested  party  to  the  review  may  file 
written  comments  with  the  Secretary  on 
what  determination  the  Commission 
should  reach  in  the  review.  Comments 
are  due  on  or  before  E)ecember  13, 1999, 
and  may  not  contain  new  factual 
information.  Any  person  that  is  neither 
a  party  to  the  five-year  review  nor  an 
interested  party  may  submit  a  brief 
written  statement  (which  shall  not 
contain  any  new  factual  information) 
pertinent  to  the  review  by  December  13, 
1999.  If  comments  contain  business 
proprietary  information  (BPI),  they  must 
conform  with  the  requirements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  review  must  be 
served  on  all  c^er  parties  to  the  review 
(as  identified  by  either  the  public  or  BPI 


'  A  record  of  the  Commissioners'  votes,  the 
Commission's  statement  on  adequacy,  and  any 
individual  Commissioner's  statements  will  be 
available  from  the  Office  of  the  Secretary  and  at  the 
Commission's  web  site. 

2  The  Commission  has  found  the  responses 
submitted  by  E.l.  DuPont  de  Nemours  &  Co.  and 
MiUubishi  Polyester  Film,  LLC  to  be  individually 
adequate.  Comments  from  other  interested  parties 
will  not  be  accepted  (see  19  CFR  207.62(d)(2)). 


service  list),  and  a  certificate  of  service 
must  be  timely  filed.  The  Secretary  will 
not  accept  a  document  for  filing  without 
a  certificate  of  service. 

Determination 

The  Commission  has  determined  to 
exercise  its  authority  to  extend  the 
review  period  by  up  to  90  days  pursuant 
to  19  U.S.C.  §  1675(c)(5)(B). 

Authority:  This  review  is  being  conducted 
under  authority  of  title  VII  of  the  Tariff  Act 
of  1930;  this  notice  is  published  pursuant  to 
section  207.62  of  the  Commission's  rules. 

Issued:  October  8, 1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  99-26906  Filed  10-14-99;  8:45  am) 

BILUNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigations  Nos.  731-TA-465, 466,  and 
468  (Reviews)] 

Sodium  Thiosulfate  From  China, 
Germany,  and  United  Kingdom 

agency:  United  States  International 
Trade  Commission. 
ACTION:  Scheduling  of  expedited  five- 
year  reviews  concerning  the 
antidimiping  duty  orders  on  sodium 
thiosulfate  from  China,  Germany,  and 
United  Kingdom. 

SUMMAiRY:  The  Commission  hereby  gives 
notice  of  the  scheduling^of  expedited 
reviews  pursuant  to  section  751(c)(3)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1675(c)(3))  (the  Act)  to  determine 
whether  revocation  of  the  antidumping 
duty  orders  on  sodimn  thiosulfate  from 
China,  Germany,  and  United  Kingdom 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  material  injury  within 
a  reasonably  foreseeable  time.  For 
further  information  concerning  the 
conduct  of  these  reviews  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201.  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  FR  30599,  June  5,  1998,  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/nUes.htm. 
EFFECTIVE  DATE:  October  1, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Baker  (202-205-3180),  Office  of 
Investigations,  U.S.  International  Trade 


Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  1, 1999,  the  Commission 
determined  that  the  domestic  interested 
party  group  responses  to  its  notice  of 
institution  (64  FR  35687,  July  1,  1999) 
were  adeqtiate '  and  the  respondent 
interested  party  group  responses  were 
inadequate.  The  Commission  did  not 
find  any  other  circvimstances  that  would 
warrant  conducting  full  reviews.^ 
Accordingly,  the  Commission 
determined  that  it  would  conduct 
expedited  pursuant  to  section  751(c)(3) 
of  the  Act. 

Staff  Report 

A  staff  report  containing  information 
concerning  the  subject  matter  of  the 
reviews  wUl  be  placed  in  the  nonpublic 
record  on  November  22, 1999,  and  made 
available  to  persons  on  the 
Administrative  Protective  Order  service 
list  for  these  reviews.  A  public  version 
will  be  issued  thereafter,  pursuant  to. 
section  207.62(d)(4)  of  the 
Commission's  rules. 

Written  Submissions 

As  provided  in  section  207.62(d)  of 
the  Commission's  rules,  interested 
parties  that  aie  parties  to  the  reviews 
and  that  have  provided  individuall3r 
adequate  responses  to  the  notice  of 
institution,'  and  any  party  oth«-  than  an 
interested  party  to  the  reviews  may  file 
written  comments  with  the  Secretary  on 
what  determinations  the  Commission 
should  reach  in  the  reviews.  Comments 
are  due  on  or  before  NovenAer  29, 1999-, 
and  may  not  contain  new  factual 
information.  Any  person  that  is  neither 
a  party  to  the  five-year  reviews  nor  an 
interested  party  may  submit  a  brief 


■  Commissioner  Crawford  dissenting. 

^  A  record  of  the  Commissioners'  votes,  the 
Commission's  statement  on  adequacy,  and  any 
individual  Commissioner's  statements  will  be 
available  from  the  Office  of  the  Secretary  and  at  the 
Commission's  web  site. 

'The  Commission  has  found  the  response 
submitted  by  Calabrian  Corp.  to  be  individually 
adequate.  Comments  frt>m  othej  interested  parties 
will  not  be  accepted  (see  19  CFR  207.62(d)(2)). 
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written  statement  (which  shall  not 
contain  any  new  factual  information) 
pertinent  to  the  reviews  by  November 
29, 1999.  If  comments  contain  business 
proprietary  information  (BPI).  they  must 
conform  with  the  requirements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  Hling  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  dociunent 
filed  by  a  party  to  the  reviews  must  be 
served  on  all  other  parties  to  the  reviews 
(as  identified  by  either  the  public  or  BPI 
service  list),  and  a  certificate  of  service 
must  be  timely  filed.  The  Secretary  will 
not  accept  a  document  for  filing  without 
a  certificate  of  service. 

Determinations 

The  Commission  has  determined  to 
exercise  its  authority  to  extend  the 
review  period  by  up  to  90  days  pursuant 
to  19  U.S.C.  1675(c)(5)(B). 

Authority:  These  reviews  are  being 
conducted  under  authority  of  title  Vn  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.62  of  the 
Commission's  rules. 

Issued:  October  8,  1999. 
"    By  order  of  the  Conunission. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  99-26905  Filed  10-14-99;  8:45  am] 
BILUNO  CODE  702IMn-P 


IffTERNATIOIML  TRADE 
COMMISSION 

PnvMtigatlon  No.  731-TA-484  (Review)] 

Sparklers  From  China 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Notice  of  Commission 
determination  to  conduct  a  full  five-year 
review  concerning  the  antidumping 
duty  order  on  sparklers  from  China. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  will  proceed  with  a  full 
review  pursuant  to  section  751(c)(5)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1675(c)(5))  to  determine  whether 
revocation  of  the  antidumping  duty 
order  on  sparklers  from  China  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  material  injury  within  a 
reasonably  foreseeable  time.  The 
Commission  has  determined  to  exercise 
its  authority  to  extend  the  review  period 
by  up  to  90  days  pursuant  to  19  U.S.C. 
1675(c)(5)(B);  a  schedule  for  the  review 
will  be  established  and  announced  at  a 
later  date. 


For  further  information  concerning 
the  conduct  of  this  review  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  FR  30599,  Jime  5, 1998,  and  may  be 
downloaded  from  the  Conunission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 
EFFECTIVE  DATE:  October  1,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Deyman  (202-205-3197),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION:  On 
October  1,  1999,  the  Commission 
determined  that  it  should  proceed  to  a 
full  review  in  the  subject  five-year 
review  pursuant  to  section  751(c)(5)  of 
the  Act.  The  Commission  found  that  the 
domestic  interested  party  group 
response  to  its  notice  of  institution  (64 
FR  35689,  July  1,  1999)  was  adequate 
and  that  the  respondent  interested  party 
group  response  was  inadequate.  The 
Commission  also  found  that  other 
circiunstances  warranted  conducting  a 
full  review. ' 

A  record  of  the  Commissioners'  votes, 
the  Commission's  statement  on 
adequacy,  and  any  individual 
Commissioner's  statements  will  be 
available  fi-om  the  Office  of  the 
Secretary  and  at  the  Commission's  web 
site. 

Authority:  This  review  is  being  conducted 
under  authority  of  title  VII  of  the  Tariff  Act 
of  1930;  this  notice  is  published  pursuant  to 
section  207.62  of  the  Commission's  rules. 

By  order  of  the  Conunission. 

Issued:  October  8, 1999. 
Donna  R.  Koehnke, 
Secretary. 

|FR  Doc.  99-26907  Filed  10-14-99;  8:45  am] 
BILUNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigations  Nos.  731-TA-376, 563,  and 
564  (Reviews)] 

Stainless  Steel  Butt-Weld  Pipe  Fittings 
From  Japan,  Korea,  and  Taiwan 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Scheduling  of  expedited  five- 
year  reviews  concerning  the 
antidumping  duty  orders  on  stainless 
steel  butt-weld  pipe  fittings  fi-om  Japan, 
Korea,  and  Taiwan. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  expedited 
reviews  pursuant  to  section  751(c)(3)  of 
the  Tariff  Act  of  1930  (i9  U.S.C. 
1675(c)(3))  (the  Act)  to  determine 
whether  revocation  of  the  antidumping 
duty  orders  on  stainless  steel  butt-weld 
pipe  fittings  fit)m  Japan,  Korea,  and 
Taiwan  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  within  a  reasonably  foreseeable 
time.  For  further  information 
concerning  the  conduct  of  these  reviews 
and  rules  of  general  application,  consult 
the  Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  F.R.  30599,  June  5, 1998,  and  may  be 
downloaded  fi-om  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 

EFFECTIVE  DATE:  October  1, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Baker  (202-205-3180),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 


'  Chairman  Bragg  and  Commissioner  Crawford 
dissenting. 
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SUPPLEMENTARY  INFORMATION: 

Background 

On  October  1, 1999,  the  Commission 
determined  that  the  domestic  interested 
party  group  responses  to  its  notice  of 
institution  (64  PR  35691,  July  1, 1999) 
were  adequate  and  the  respondent 
interested  party  group  responses  were 
inadequate.  The  Commission  did  not 
find  any  other  circumstances  that  would 
warrant  conducting  full  reviews. ' 
Accordingly,  the  Commission 
determined  that  it  would  conduct 
expedited  reviews  pursuant  to  section 
751(c)(3)  of  the  Act. 

Staff  Report 

A  staff  report  containing  information 
concerning  the  subject  matter  of  the 
reviews  will  be  placed  in  the  nonpublic 
record  on  December  28,  1999,  and  made 
available  to  persons  on  the 
Administrative  Protective  Order  service 
list  for  these  reviews.  A  public  version 
will  be  issued  thereafter,  pursuant  to 
section  207.62(d)(4)  of  the 
Commission's  rules. 

Written  Submissions 

As  provided  in  section  207.62(d)  of 
the  Commission's  rules,  interested 
parties  that  are  parties  to  the  reviews 
and  that  have  provided  individually 
adequate  responses  to  the  notice  of 
institution,-  and  any  party  other  than  an 
interested  party  to  the  reviews  may  file 
written  comments  with  the  Secretary  on 
what  determination  the  Commission 
should  reach  in  the  reviews.  Comments 
are  due  on  or  before  January  3,  2000, 
and  may  not  contain  new  factual 
information.  Any  person  that  is  neither 
a  party  to  the  five-year  reviews  nor  an 
interested  party  may  submit  a  brief 
written  statement  (which  shall  not 
contain  any  new  factual  information) 
pertinent  to  the  reviews  by  January  3, 
2000.  If  comments  contain  business 
proprietary  information  (BPI),  they  must 
coniForm  with  the  requirements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  reviews  must  be 


'  A  record  bf  the  Commissioners'  votes,  the 
Commission's  statement  on  adequacy,  and  any 
individual  Commissioner's  statements  will  be 
available  from  the  Office  of  the  Secretary  and  at  the 
Commission's  web  site. 

-The  Commission  has  found  the  responses 
submitted  by  Alloy  Piping  Products.  Inc.;  Flowline 
Division  of  Markovitz  Enterprises,  Inc.;  Gerlin.  Inc.: 
and  Taylor  Forge  Stainless.  Inc.  to  be  individually 
adequate.  Comments  from  other  interested  parties 
will  not  be  accepted  (see  19  CFR  207.62(d)(2)). 


served  on  all  other  parties  to  the  reviews 
(as  identified  by  either  the  public  or  BPI 
service  list),  and  a  certificate  of  service 
must  be  timely  filed.  The  Secretary  will 
not  accept  a  document  for  filing  without 
a  certificate  of  service. 

Determinations 

The  Commission  has  determined  to  . 
exercise  its  authority  to  extend  the 
review  period  by  up  to  90  days  pursuant 
to  19  U.S.C.§  1675(c)(5)(B). 

Authority:  These  reviews  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.62  of  the 
Commission's  rules. 

Issued:  October  8,  1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  99-26903  Filed  10-14-99;  8:45  am] 

BILUNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731-TA-540-541 
(Review)] 

Certain  Stainless  Steel  Pipe  From 
Korea  and  Taiwan 

agency:  United  States  International 
Trade  Commission. 
ACTION:  Notice  of  Commission 
determinations  to  conduct  full  five-year 
reviews  concerning  the  antidumping 
duty  orders  on  certain  stainless  steel 
pipe  from  Korea  and  Taiwan. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  will  proceed  with  full 
reviews  pursuant  to  section  751(c)(5)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1675(c)(5))  to  determine  whether 
revocation  of  the  antidumping  duty 
orders  on  certain  stainless  steel  pipe 
from  Korea  and  Taiwan  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
material  injury  within  a  reasonably 
foreseeable  time.  The  Commission  has 
determined  to  exercise  its  authority  to 
extend  the  review  period  by  up  to  90 
days  pursuant  to  19  U.S.C. 
1675(c)(5)(B);  a  schedule  for  the  reviews 
will  be  established  and  announced  at  a 
later  date. 

For  further  information  concerning 
the  conduct  of  these  reviews  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 


63  FR  30599.  June  5,  1998,  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 

EFFECTIVE  DATE:  October  1,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bonnie  Noreen  (202-205-3167),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW, 
Washington,  E)C  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION:  On 
October  1,  1999,  the  Commission 
determined  that  it  should  proceed  to 
full  reviews  in  the  subject  five-year 
reviews  pursuant  to  section  751(c)(5)  of 
the  Act.  The  Commission  found  that  the 
domestic  interested  party  group 
responses  to  its  notice  of  institution  (64 
FR  35694,  July  1,  1999)  were  adequate 
with  respect  to  both  reviews,'  and  that 
the  respondent  interested  party  group 
response  was  adequate  with  respect  to 
Korea  but  inadequate  with  respect  to 
Taiwan.  The  Commission  also  found 
that  other  circumstances  warranted 
conducting  a  full  review  with  respect  to 
Taiwan.' 

A  record  of  the  Commissioners'  votes, 
the  Commission's  statement  on 
adequacy,  and  any  individual 
Commissioner's  statements  will  be 
available  from  the  Office  of  the 
Secretary  and  at  the  Commission's  web 
site. 

Authority:  These  reviews  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.62  of  the 
Commission's  rules. 

Issued:  October  8,  1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secivtan'. 
[FR  Doc.  99-26910  Filed  10-14-99;  8:45  ami 

BILLtNG  COOE  7020-02-P 


'  Commissioner  Crawford  dissenting. 

-  Commissioner  Crawford  dissenting. 
Commissioner  Cr^  vford  also  found  that  no  other 
circumstances  warranted  conducting  a  full  review 
with  respect  to  Korea. 
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INTERNATIONAL  TRADE 
COMMISSION 

[InvMtigatkMts  No*.  701-TA-178  (R*vl«») 
and  731-TA-636-638  (R«vl«w)] 

StalntoM  StMt  Wire  Rod  From  Brazil, 
Franca,  India,  and  Spain 

AGENCY:  United  States  International 
Trade  Commission. 
action:  Notice  of  Commission 
determinations  to  conduct  full  five-year 
reviews  concerning  the  coimtervailing 
duty  and  antidumping  duty  orders  on 
stainless  steel  wire  rod  from  Brazil, 
France,  India,  and  Spain. 

summary:  The  Commission  hereby  gives 
notice  that  it  will  proceed  with  full 
reviews  pursuant  to  section  751(c)(5)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1675(c)(5))  to  determine  whether 
revocation  of  the  antidimiping  duty 
orders  on  stainless  steel  wire  rod  from 
Brazil,  France,  India,  and  Spain  would 
be  likely  to  lead  to  continuation  or 
reciurence  of  material  injury  within  a 
reasonably  foreseeable  time.  The 
Commission  has  determined  to  exercise 
its  authority  to  extend  the  review  period 
by  up  to  90  days  pursuant  to  19  U.S.C. 
1675(c)(5)(B);  a  schedule  for  the  reviews 
will  be  established  and  announced  at  a 
later  date. 

For  further  information  concerning 
the  conduct  of  these  reviews  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A.  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Ptactice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  FR  30599,  June  5, 1998,  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http-7/ 
www.usitc.gov/rules.htm. 
EFFECTIVE  DATE:  October  1, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Noreen  (202-205-3167),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW, 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION:  On 
October  1, 1999,  the  Commission 


determined  that  it  should  proceed  to 
full  reviews  in  the  subject  five-year 
reviews  pursuant  to  section  751(c)(5)  of 
the  Act.  The  Commission  found  that  the 
domestic  interested  party  group 
responses  to  its  notice  of  institution  (64 
FR  35697,  July  1, 1999)  were  adequate 
with  respect  to  all  the  reviews,  and  that 
the  respondent  interested  party  .group 
responses  were  adequate  with  respect  to 
France,  but  inadequate  with  respect  to 
Brazil,  India,  and  Spain.  The 
Commission  also  fovmd  that  other 
circimistances  warranted  conducting 
full  reviews  with  respect  to  Brazil, 
India,  and  Spain.' 

A  record  of  the  Commissioners'  votes, 
the  Commission's  statement  on 
adequacy,  and  any  individual 
Commissioner's  statements  will  be 
available  bom  the  Office  of  the 
Secretary  and  at  the  Commission's  web 
site. 

Authoritjr:  These  reviews  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.62  of  the 
Commission's  rules. 

Issued:  October  8, 1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  99-26908  Filed  10-14-99;  8:45  am) 

BILLINQ  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Adminiatration 
[Doctot  No.  97-22] 

JaroaaC.  LaJevlc,  D.M.D.;  fHwocatlon 
of  Raflatiation 

On  June  5, 1997,  the  Deputy  Assistant 
Administrator.  Office  of  Inversion 
Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Ordw 
to  Show  Cause  to  James  C.  Lajevic, 
D.M.D.  (Respondent)  of  Pittsburgh, 
Pennsylvania,  notifying  him  of  an 
opportimity  to  show  cause  as  to  why 
DEA  should  not  revoke  his  DEA 
Certificate  of  Registration,  BL4788064. 
pursuant  to  21  U.S.C.  824(a)(1),  and 
deny  any  pending  applications  for 
renewal  of  such  registration  pursuant  to 
21  U.S.C.  823(f).  The  Order  to  Show 
Cause  alleged  that  Respondent 
materially  falsified  two  applications  for 
registration  with  DEA. 

Respondent  requested  a  hearing  on 
the  issues  raised  by  the  Order  to  Show 
Cause,  and  the  matter  was  docketed 
before  Administrative  Law  Judge  Mary 
Ellen  Bittner.  During  prehearing 


■  Commissioner  Crawford  dissenting. 


procedures,  the  issue  was  framed  to 
include  not  only  the  material 
falsification  of  applications  as  a  basis  for 
the  revocation  of  Respondent's  DEA 
registration,  but  also  whether 
Respondent's  continued  registration 
would  be  inconsistent  with  the  public 
interest  pursuant  to  21  U.S.C.  823(f)  and 
824(a)(4).  Following  prehearing 
procedures,  a  hearing  was  held  in 
Pittsburgh.  Pennsylvania  on  March  10, 
1998,  and  in  Arlington,  Virginia  on 
August  18, 1998.  At  the  hearing,  both 
parties  called  witnesses  to  testify  and 
the  Government  introduced 
documentary  evidence.  After  the 
hearing,  both  parties  submitted 
proposed  findings  of  fact,  conclusions  of 
law  and  argimient. 

On  May  6,  1999,  Judge  Bittner  issued 
her  Opinion  and  Recommended  Ruling, 
Findings  of  Fact,  Conclusions  of  Law 
and  Decision,  recommending  that 
Respondent's  DEA  Certificate  of 
Registration  be  revoked,  and  any 
pending  applications  be  denied.  On 
June  18, 1999,  Respondent  filed 
exceptions  to  Judge  Bittner's  opinion 
and  recommended  decision,  and  on  July 
9, 1999,  the  Government  filed  its 
response  to  Respondent's  exceptions. 
Thereafter,  on  July  15, 1999,  Judge 
Bittner  transmitted  the  record  of  these 
proceedings  to  the  Deputy 
Administrator. 

The  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Deputy 
Administrator  adopts,  in  full,  the: 
Opinion  and  Recommended  Ruling, 
Findings  of  Fact,  Conclusions  of  Law 
and  Decision  of  the  Administrative  Law 
Judge.  His  adoption  is  in  no  manner 
diminished  by  any  recitation  of  facts, 
issues  and  conclusions  herein,  or  of  any 
Mlure  to  mention  a  matter  of  fact  or 
law. 

The  Deputy  Administrator  finds  that 
Respondent  has  practiced  dentistry  in 
Pittsburgh,  Pennsylvania  since  1976. 
While  Respondent  now  lives  in  Boulder 
City,  Nevada,  he  still  practices  dentistry 
in  Pittsburgh  approximately  seven  to  ten 
days  per  month. 

On  September  10, 1990,  the 
Commonwealth  of  Pexmsylvania, 
Department  of  State,  Bureau  of 
Professional  and  Occupational  Affairs, 
State  Board  of  Dentistry  (Dental  Board) 
issued  an  Order  suspending 
Respondent's  state  dental  license  for  a 
period  of  three  months  commencing  on 
October  12, 1990.  The  Dental  Board's 
action  was  based  on  Respondent's  1988 
conviction  in  the  United  States  District 
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Court  for  the  Western  District  of 
Pennsylvania  for  income  tax  evasion. 

On  April  1,  1991,  Respondent 
submitted  an  application  for  the 
renewal  of  DEA  Certificate  of 
Registration  AL6222296.  which  was 
initially  issued  to  Respondent  in 
November  1974.  Respondent  answered 
"No"  to  the  question  on  the  application, 
hereinafter  referred  to  as  the  liability 
question,  which  asked,  "Has  the 
applicant  ever  been  convicted  of  a  crime 
in  connection  with  controlled 
substances  under  State  or  Federal  law, 
or  ever  surrendered  or  had  a  Federal 
controlled  substance  registration 
revoked,  suspended,  restricted  or 
denied,  or  ever  had  a  State  professional 
license  or  controlled  substance 
registration  revoked,  suspended,  denied, 
restricted  or  placed  on  probation?" 
Respondent's  registration  was  renewed. 

Effective  Marcn  9, 1994,  following  a 
formal  hearing,  the  Dental  Board  issued 
an  Adjudication  and  Order  finding, 
among  other  things,  that  Respondent  (1) 
failed  on  two  occasions  to  responsibly 
administer  the  controlled  substance 
Halcion,  (2)  failed  to  keep  thorough  and 
adequate  records  of  the  administration 
of  controlled  substances  in  his  office,  (3) 
failed  to  take  into  accoimt  the  medical 
condition  of  his  patients  when 
performing  dental  procedures,  (4)  failed 
to  provide  patients  with  adequate 
information  regarding  treatment  and 
controlled  substances,  and  (5)  violated 
the  standards  of  professional  conduct  by 
self-prescribing  Hydrodiuril,  a 
hypertensive  drug,  for  twelve  years.  The 
Dental  Board  suspended  Respondent's 
dental  license  for  two  years  beginning 
on  April  8. 1994,  but  provided  that  one 
year  of  the  suspension  was  to  be  active 
and  the  remaining  year  of  the 
suspension  was  stayed  and  Respondent 
was  paced  on  probation.  In  addition, 
Respondent  was  fined  $1,000.00. 
LJpon  learning  of  Respondent's 
suspension,  a  DEA  investigator  sent 
Respondent  a  letter  dated  May  13, 1994, 
providing  Respondent  with  the 
opportunity  to  voluntarily  surrender  his 
DEA  Certificate  of  Registration  since  he 
was  not  currently  autiborized  to  handle 
controlled  substances  in  Pennsylvania. 
DEA  did  not  receive  a  response  to  this 
letter,  but  the  investigator  did  not 
pursue  further  administrative  action 
against  Respondent's  registration,  since 
the  registration  expired  on  March  31, 
1994,  with  no  renewal  application  being 
submitted. 

In  February  1996,  an  agent  with  the 
Pennsylvania  Office  of  the  Attorney 
General,  Bureau  of  Narcotics 
Investigation  (BNI),  interviewed  several 
local  pharmacists  to  determine  whether 
Respondent  was  issuing  controlled 


substance  prescriptions  using  his 
expired  DEA  registration.  One 
pharmacist  told  the  BNI  agent  that 
Respondent  frequented  his  pharmacy 
and  had  telephoned  prescriptions  for 
his  personal  use  for  Valium,  and  for  a 
cough  s)aTip  containing  Hycodan,  both 
controlled  substances.  The  pharmacist 
indicated  that  when  he  questioned 
Respondent  about  the  Valium 
prescription.  Respondent  indicated  that 
it  was  for  office  use  only,  and  the 
pharmacist  noted  "office"  on  the 
prescription.  Respondent  testified  at  the 
hearing  that  he  never  told  anyone  that 
any  presciption  was  for  "office  use," 
and  the  Hycodan  cough  symp  was 
something  that  he  personally  used  for  a 
cough. 

On  March  14, 1996,  a  search  warrant 
was  executed  at  Respondent's  office  by 
state  agents.  Dicing  execution  of  the 
warrant,  Respondent's  DEA  Certificate 
of  Registration  AL6222296  which 
expired  on  March  31,  1994,  was  found 
in  Respondent's  desk  drawer. 
Respondent  told  the  BNI  agent  that  he 
knew  that  his  previous  DEA  registration 
had  expired  since  several  pharmacists 
had  informed  him  of  this  in  February 
1996,  and  that  he  had  recently  reapplied 
for  a  new  Certificate  of  Registration. 
Respondent  offered  no  explanation  as  to 
why  he  had  failed  to  renew  his  previous 
registration,  but  he  indicated  that  he 
continued  writing  controlled  substance 
prescriptions  because  his  patients 
needed  the  medication  for  pain. 
Respondent  also  told  the  BNI  agent  that 
he  had  assumed  that^his  DEA 
registration  was  automatically 
suspended  when  his  state  dental  license 
was  suspended  and  believed  that  when 
his  state  dental  license  was  reinstated, 
so  was  his  DEA  registration.  When 
asked  about  the  prescription  for 
personal  and  office  use.  Respondent 
said  that  he  was  not  femiliar  vdth  that 
pharmacy  and  never  wrote  prescriptions 
for  personal  use. 

During  the  course  of  the  state 
investigation,  the  BNI  agent  found  60 
controlled  substance  prescriptions 
issued  or  authorized  by  Respondent 
using  his  expired  DEA  registration 
AL6222296. 

After  learning  fi-om  several 
pharmacists  that  his  previous  DEA 
registration  had  expired.  Respondent 
submitted  an  application  for  a  new 
Certificate  of  Registration.  In  early 
March  1996,  the  Registration  Unit  at 
DEA  Headquarters  received  an 
application  for  registration  from 
Respondent  that  was  signed  but 
imdated.  Again  Respondent  indicated 
that  he  had  never  had  his  State 
professional  license  or  controlled 
substances  registration  revoked, 


suspended,  denied,  restricted,  or  placed 
on  probation.  In  reviewing  this 
application,  a  registration  assistant 
performed  a  routine  computer  database 
background  check  but  misspelled 
Respondent's  name  and  as  a  result  no 
adverse  action  was  noted.  As  a  result, 
DEA  issued  Respondent  DEA  Certificate 
of  Registration  BL4  788064. 

The  local  DEA  investigator  was 
surprised  when  he  learned  that 
Respondent  had  been  granted  a 
registration  because  he  had  intended  to 
request  an  Order  to  Show  Cause  seeking 
to  deny  any  application  submitted  by 
Respondent.  On  August  30,  1996,  DEA 
sent  Respondent  a  letter  providing  him 
with  an  opportunity  to  surrender  his 
new  DEA  Certificate  of  Registration.  On 
September  3,  1996,  Respondent  called 
the  local  DEA  office  to  discuss  the 
August  30,  1996  letter.  Respondent  was 
told  that  DEA  planned  to  take  action 
against  his  new  registration  based  upon 
the  falsification  of  his  March  1996 
application  for  registration.  The  DEA 
investigator  testified  that  in  response, 
Respondent  explained  that  he  had 
mistakenly  answered  "No"  to  the 
liability  question,  believing  that  the 
question  related  only  to  the  suspension 
or  probation  of  his  DEA  registration,  and 
not  his  State  licensure.  Respondent 
declined  to  surrender  his  registration, 
which  resulted  in  the  Order  to  Show 
Cause  that  initiated  these  proceedings. 

At  the  hearing  in  this  matter. 
Respondent  testified  that  he  wrote 
controlled  substance  prescriptions 
without  a  valid  DEA  registration  fit>m 
March  1995  until  February  1996,  at 
which  point  he  was  told  by  a 
pharmacist  that  his  previous  DEA 
registration  was  no  longer  valid. 
Respondent  stated  that  he  had  practiced 
dentistry  for  over  25  years  and  had 
never  before  forgotten  to  renew  his  DEA 
registration.  According  to  Respondent 
when  his  dental  license  was  suspended 
in  1994,  state  personnel  came  to  his 
office  and  removed  the  plaque  with  his 
dental  license  which  had  his  DEA 
registration  taped  to  it.  llie  plaque  was 
returned  at  the  end  of  the  year 
suspension  and  he  resimied  practicing. 

Respondent  also  testified  mat  he  dia 
not  intentionally  falsify  his  DEA 
applications.  He  asserted  that  he  had 
nothing  to  gain  by  falsifying  the 
applications  and  was  confused  by  the 
liability  question.  According  to 
Respondent,  he  simply  misread  the 
question  and  believed  that  it  only 
pertained  to  suspensions  based  upon 
controlled  substance  violations. 

The  Deputy  Administrator,  in  his 
discretion,  may  revoke  a  DEA  Certificate 
of  Registration  and  deny  any 
applications  if  the  registrant  "has 
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materially  falsified  any  application  filed 
pursuant  to  or  required  by  this 
subchapter*  *  *."  21  U.S.C.  824(a)(1). 
In  addition,  the  Deputy  Administrator 
may  also  revoke  a  DEA  Certificate  of 
Registration  and  deny  any  pending 
applications  for  registration  "if  he 
determines  that  the  issuance  of  such 
registration  would  be  inconsistent  with 
the  public  interest."  21  U.S.C.  824(a)(4). 
In  determining  the  public  interest,  the 
Deputy  Administrator  is  to  consider  the 
following  factors  set  forth  in  21  U.S.C. 
823(f): 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State. 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  pubUc  health  and  safety. 
These  factors  are  to  be  considered  in  the 
disjimctive;  the  Deputy  Administrator 
may  rely  on  any  one  or  a  combination 
of  factors  and  may  give  each  factor  the 
weight  he  deems  appropriate  in 
determining  whether  a  registration 
should  be  revoked  or  an  application  for 
registration  be  denied.  See  Henry  J. 
Schwarz.  Jr..  M.D.,  54  FR  16,422  (1989). 

First,  pursuant  to  21  U.S.C.  824(a)(1), 
a  registration  may  be  revoked  if  the 
registrant  has  materially  falsified  an 
application  for  registration.  DEA  has 
previously  held  that  in  finding  that 
there  has  been  a  material  falsification  of 
an  application,  it  must  be  determined 
that  the  applicant  knew  or  should  have 
known  that  the  response  given  to  the 
liability  question  was  false.  See,  Martha 
Hernandez.  M.D.,  62  FR  61,145  (1997), 
Herbert  J.  Robinson,  M.D.,  59  FR  6304 
(1994). 

It  is  undisputed  that  Respondent 
answered  "No"  to  the  liability  question 
on  both  his  1991  renewal  application 
and  his  1996  application  which  asked 
whether  his  state  medical  license  had 
been  suspended  or  placed  on  probation. 
Respondent  admitted  that  he  knew  that 
his  state  medical  license  had  been 
suspended  in  1990  and  had  been 
suspended  and  then  placed  on 
probation  in  1994,  but  he  testified  that 
he  did  know  that  his  answers  to  the 
liability  questions  were  false  because 
the  questions  were  confusing  and  he 
thought  that  the  questions  only  dealt 
with  disciplinary  actions  relating  to  the 
improper  handling  of  controlled 
substances. 


The  Deputy  Administrator  concurs 
with  Judge  Bittner's  conclusion  that 
Respondent  materially  falsified  his 
applications  of  registration.  DEA  has 
previously  held  that  it  is  the  registrant's 
"responsibility  to  carefully  read  the 
question  and  to  honestly  answer  all 
parts  of  the  question."  See  Samuel 
Arnold.  D.D.S.,  63  FR  8687  (1998); 
Martha  Hernandez,  M.D.,  62  FR  61,145 
(1997).  Therefore,  grounds  exist  to 
revoke  Respondent's  registration 
pursuant  to  21  U.S.C.  824(a)(1). 

Respondent  has  consistently  argued 
that  he  did  not  intentionally  answer  the 
liability  questions  incorrectly.  The 
Deputy  Administrator  notes  that  if 
evidence  existed  that  indicated  that 
Respondent  intentionally  falsified  his 
applications,  criminal  charges  could 
have  been  brought  against  Respondent. 
But  as  has  been  previously  noted, 
negligence  and  carelessness  in 
completing  an  application  for 
registration  could  be  a  sufficient  reason 
to  revoke  a  registration.  See  Id.  Clearly, 
Respondent  was  negligent  and  careless 
in  completing  his  applications,  and 
Judge  Bittner  did  not  find  Respondent's 
explanations  persuasive. 

m  his  exceptions  to  Judge  Bittner's 
opinion.  Respondent  argued  for  the  first 
time  that  he  misread  the  question 
believing  that  it  asked  whether  there 
had  ever  been  any  disciplinary  action 
against  "his  State  professional  license 
for  controlled  substance  registration," 
rather  than  "his  State  professional 
license  or  controlled  substance 
registration."  In  its  response  to 
Respondent's  exceptions,  the 
Government  argued  that  Respondent's 
"disingenuous  belated  argument 
reinforces  Oudge  Bittner's)  conclusion 
that  Respondent  was  not  candid."  The 
Deputy  Administrator  agrees  with  the 
Government.  Respondent  seems  to  be 
grasping  for  any  explanation  as  to  why 
he  falsified  his  applications  for 
registration.  Had  this  truly  been  the 
reason  for  Respondent's  answer  to  the 
liability  questions,  Respondent  should 
have  raised  this  at  the  hearing  rather 
than  for  the  first  time  in  his  exceptions. 
Next,  the  Deputy  Administrator  must 
consider  whether  Respondent's 
continued  registration  would  be 
inconsistent  with  the  public  interest.  As 
to  factor  one.  it  is  undisputed  that 
Respondent's  dental  license  was 
suspended  by  the  state  Dental  Board  in 
1990,  as  suspended  and  then  placed  on 
probation  in  1994.  The  Deputy 
Administrator  notes  that  some  of  the 
reasons  for  the  second  suspension 
related  to  Respondent's  handling  of 
controlled  substances  in  his  dental 
practice.  But  it  is  also  imdisputed  that 
Respondent  has  had  an  unrestricted 


license  I'o  handle  controlled  substances 
in  Pennsylvania  since  1996.  However, 
as  Judge  Bittner  stated,  "inasmuch  as 
State  licensure  is  a  necessary  but  not 
sufficient  condition  for  a  DEA 
registration,  *  *  *  this  factor  is  not 
determinative." 

As  to  factors  two  and  four. 
Respondent's  experience  in  handling 
controlled  substances  and  his 
compliance  with  applicable  laws 
relating  to  controlled  substances,  the 
Deputy  Administrator  has  considered 
these  factors  together.  There  is  no 
question  that  Respondent  has  practiced 
dentistry  for  25  years.  But,  it  is  also 
undisputed  that  between  April  1, 1994 
and  March  15, 1996,  Respondent  issued 
60  controlled  substance  prescriptions 
using  an  expired  DEA  registration, 
clearly  a  violation  of  21  U.S.C.  843(a)(2). 
Respondent  attempted  to  justify  this      - 
conduct  by  stating  that  he  did  not 
realize  that  his  previous  DEA 
registration  had  expired  until  he  was  so 
advised  by  a  local  pharmacist.  But,  the 
^D^uty  Administrator  agrees  with  Judge 
Bittner  that,  "[tjhere  is  simply  no  excuse 
for  Respondent's  failure  to  be  aware  of 
the  statiis  of  his  DEA  registration." 
Respondent  knew  that  tds  DEA 
registration  needed  to  be  renewed  on  a 
regular  basis  since  he  had  consistently 
renewed  his  registration  in  the  past.  His 
failure  to  do  so  on  this  occasion  is 
another  example  of  his  negligent  and 
careless  behavior.  The  record  also 
supports  a  conclusion  that  Respondent 
wrote  a  prescription  for  diazepam  for 
office  use  in  violation  of  21  CFR 
1306.04(b). 

Regarding  factor  three,  there  is  no 
evidence  that  Respondent  has  ever  been 
convicted  under  State  or  Federal  laws 
relating  to  controlled  substances. 

As  to  factor  five,  the  Deputy 
Administrator  finds  that  Respondent's 
inconsistent  explanations  for  the 
falsification  of  his  1991  and  1996 
applications  for  registration  demonstrate 
Respondent's  lack  of  candor. 

Judge  Bittner  concluded  that 
Respondent's  DEA  registration  should 
be  revoked  based  upon  the  material 
falsification  of  his  applications  and  that 
his  continued  registration  would  be 
inconsistent  with  the  public  interest.  In 
his  exceptions  to  Judge  Bittner's 
opinion.  Respondent  argued  that 
revocation  would  be  too  harsh  a 
sanction  in  light  of  his  "administrative 
errors." 

The  Deputy  Administrator  agrees  with 
Judge  Bittner.  Revocation  is  warranted 
in  4is  case.  Not  only  did  Respondent 
materially  falsify  two  applications  for 
registration,  but  he  also  authorized  60 
controlled  substance  prescriptions  using 
an  expired  DEA  registration.  At  the  very 


least,  this  lack  of  attention  to  detail 
demonstrates  Respondent's  negligence 
and  carelessness  in  his  compliance  with 
controlled  substance  laws  and 
regulations.  Therefore,  the  Deputy 
Administrator  finds  that  Respondent's 
DEA  Certificate  of  Registration  must  be 
revoked  based  upon  the  material 
iklsification  of  his  applications  for 
registration  and  based  upon  a  finding 
that  Respondent's  continued  registration 
would  be  inconsistent  with  the  public 
interest. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration  BL4  788064,  issued  to  James 
C.  Lajevic,  D.M.D.,  be,  and  it  hereby  is, 
revoked.  The  Deputy  Administrator 
further  orders  that  any  pending 
applications  for  registration,  be,  and 
they  hereby  are,  denied.  This  order  is 
effective  November  15,  1999. 

Dated:  October  7, 1999. 

Donnie  R.  Marshall, 

Deputy  Administrator. 

[FR  Doc.  99-27004  Filed  10-14-99;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Dnjg  Enforcement  Administration 

[Docket  No.  98-14] 

Bernard  C.  IMusseiman,  IM.D.; 
Revocation  of  Registration 

On  February  10, 1998,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Bernard  C. 
Musselman,  M.D.  of  Ogdensburg,  New 
York,  notifying  him  of  an  opportunity  to 
show  cause  as  to  why  DEA  should  not 
revoke  his  DEA  Certificate  of 
Registration  BM5006540,  pursuant  to  21 
U.S.C.  824(a)(1),  and  deny  any  pending 
applications  for  renewal  of  such 
registration  as  a  practitioner  under  21 
U.S.C.  823(f),  on  the  grounds  that  his 
continued  registration  would  be 
inconsistent  with  the  public  interest. 

Respondent,  througn  coimsel, 
requested  a  hearing  on  the  issues  raised 
by  the  Order  to  Show  Cause,  and  the 
matter  was  docketed  before 
Administrative  Law  Judge  Mary  Ellen 
Bitther.  During  prehearing  procedures, 
the  cited  statutory  authority  for  the 
proposed  action  was  changed  from  21 
U.S.C.  824(a)(1)  to  21  U.S.C.  824(a)(4). 
Following  prehearing  procedures,  a 
hearing  was  held  in  Arlington,  Virginia 
on  December  9, 1998.  At  the  hearing. 
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both  parties  called  witnesses  to  testify 
and  introduced  dociunentary  evidence. 
After  the  hearing,  both  parties  submitted 
proposed  findings  of  fact,  conclusions  of 
law  and  argument. 

On  June  16, 1999,  Judge  Bittner  issued 
her  Opinion  and  Recommended  Ruling, 
Findings  of  Fact,  Conclusions  of  Law 
and  Decision,  recommending  that 
Respondent's  DEA  Certificate  of 
Registration  be  revoked,  and  any 
pending  applications  for  registration  be 
denied.  Neither  party  filed  exceptions  to 
Judge  Bittner's  opinion  and 
recommended  decision,  and  on  July  19, 
1999,  Judge  Bittner  transmitted  the 
record  of  these  proceedings  to  the 
Deputy  Administrator. 

The  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Deputy 
Administrator  adopts,  except  as 
specifically  noted  below,  the  Opinion 
and  Recommended  Ruling,  findings  of 
Fact,  Conclusions  of  Law  and  Decision 
of  the  Administrative  Law  Judge.  His 
adoption  is  in  no  maimer  diminished  by 
any  recitation  of  facts,  issues  and 
conclusions  herein,  or  of  any  failure  to 
mention  a  matter  of  fact  or  law. 

The  Deputy  Administrator  finds  that 
Respondent  entered  the  United  States 
Navy  in  1958  during  his  senior  year  in 
medical  school,  graduated  from  medical 
school  in  1959,  and  then  completed  a 
one-year  internship.  After  leaving  the 
Navy  in  1963,  he  practiced  general 
medicine  in  Ogdensburg.  New  York  for 
three  years,  and  then  completed  a  two- 
year  residency  in  pediatrics  at  the  Mayo 
Clinic.  Thereafter,  Respondent  returned 
to  Ogdensburg  and  practiced  pediatric 
medicine  imtil  he  retired  in  1990.  While 
in  practice  in  Ogdensburg,  Respondent 
maintained  admitting  privileges  at  a 
local  hospital. 

Respondent  was  issued  a  provisional 
registration  to  handle  controlled 
substances,  AM3456680.  effective  May 
1, 1971  through  January  31,  1972.  U  is 
undisputed  that  Respondent  prescribed 
controlled  substances  throughout  his 
medical  career,  but  he  was  not 
registered  with  DEA  or  its  predecessor 
agencies  to  handle  controlled 
substances  fitjm  February  1, 1972  until 
April  11, 1990.  According  to 
Respondent,  it  was  his  understanding 
that  a  physician  only  needed  a  Federal 
narcotics  registration  if  he  was 
dispensing  controlled  substances. 
Respondent  testified  that  he  never 
obtained  a  DEA  registration  because  he 
only  prescribed  controlled  substances  in 
his  pediatric  practice,  and  did  not 
dispense  them.  Respondent  further 


testified  that  he  never  received  a  notice 
that  he  needed  to  renew  his  controlled 
substance  registration.  According  to 
Respondent,  he  even  consulted  with  an 
attorney  who  was  also  his  Congressman 
who  told  Respondent  that  he  only 
needed  a  Federal  controlled  substance 
registration  if  he  was  dispensing 
controlled  substances.  Yet  it  is  also 
imdisputed  that  diuing  at  least  most  of 
this  period  Respondent's  prescription 
pads  were  preprinted  with  DEA 
registration  number  AM3456680. 
In  1987,  the  local  hospital  was 
conducting  a  review  of  the  medical 
staffs  credentials  and  discovered  that  it 
did  not  have  a  copy  of  Respondent's 
DEA  Certificate  of  Registration  on  file. 
In  October  1987,  the  hospital 
administrator  wrote  to  Respondent 
requesting  a  copy  of  his  DEA 
registration.  Respondent  replied  that  he 
did  not  need  a  DEA  registration  because 
he  only  prescribed  controlled 
substances.  The  hospital  staff  verified 
with  DEA  that  Respondent  did  not  have 
a  DEA  registration,  but  through  an 
oversight,  no  action  was  taken  by  the 
hospital  at  that  time. 

In  March  1990,  the  issue  of 
Respondent's  DEA  registration  was 
raised  again  at  the  hospital.  Once  again, 
the  hospital  staff  verified  with  DEA  that 
Respondent  did  not  have  a  DEA 
Certificate  of  Registration  and  also  that 
AM3456680  was  a  non-existent  DEA 
number. 

At  some  point,  the  hospital 
administrator  obtained  a  copy  of  a  form 
memorandimi  that  was  sent  to 
Respondent  by  the  hospital's  director  of 
pharmacy  in  Januar>'  1989  or  1990 
asking  for  Respondents  signature  and 
DEA  registration  number.  Respondent 
signed  the  memorandum  and  listed  his 
DEA  registration  as  AM3456680. 
Respondent  testified  that  signing  the 
form  was  "an  error  because  I  didn't 
know  what  I  was  doing.  That's  my  old 
BND  (sic)  number  that  had  been  on  file 
there  for  years.  I  thought  that  was  the 
number  they  wanted." 

On  March  26,  1990,  the  hospital 
administrator  sent  a  memorandum  to 
the  hospital's  director  of  pharmacy, 
with  copies  to  various  other  hospital 
personnel  including  Respondent, 
advising  that  effective  immediately. 
Respondent  was  not  able  to  write  any 
controlled  substance  prescriptions 
because  he  did  not  have  a  DEA 
registration.  After  learning  of  the 
memorandum.  Respondent  had  a 
discussion  with  the  hospital 
administrator.  Respondent  was  told  that 
he  was  not  allowed  to  write  orders  for 
controlled  substances,  and  that  if  he 
needed  to  order  controlled  substances 
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he  would  have  to  have  a  consulting 
physician  write  the  order  for  him. 

Respondent  contacted  the  local  DEA 
office  in  early  April  1990  to  obtain  an 
application  for  registration,  he  was 
issued  DEA  Certificate  of  Registration 
BM2219673  on  April  11. 1990. 

On  April  1  or  2, 1990,  the  hospital's 
medical  director  admitted  a  patient  to 
the  hospital  who  had  had  a  seizure  and 
gave  her  phenobarbital,  a  controlled 
substance.  The  medical  director  asked 
Respondent  to  take  over  the  patient's 
care.  According  to  Respondent  he 
expressed  concern  over  treating  the 
patient  since  he  could  not  write 
controlled  substance  orders.  On  the 
morning  of  April  2, 1990,  Respondent 
met  widi  the  medical  director,  the  floor 
nurse  and  the  patient's  mother  to  discus 
the  patient's  care.  According  to 
Respondent,  the  medical  director  agreed 
to  countersign  orders  for  phenobarbital 
for  the  patient.  Respondent  believed 
that  this  meant  that  the  medical  director 
would  be  taking  responsibility  for  the 
order.  Respondent  introduced  into 
evidence  at  the  hearing  an  affidavit  from 
the  patient's  mother  who  indicated  that 
the  medical  director  did  agree  to 
coimtersign  orders  for  phenobarbital  for 
her  daughter.  However,  the  hospital 
administrator  testified  that  Respondent 
wrote  the  order  for  phenobarbital  that 
morning  and  that  it  was  the  hospital 
administrator  who  asked  the  medical 
director  to  countersign  the  order. 

As  a  result  of  this  order  for 
phenobarbital,  the  hospital's  executive 
committee  summarily  suspended 
Respondent's  hospital  privileges 
because  he  did  not  comply  with  the 
hospital's  directive  to  not  write  orders 
for  controlled  substances.  Respondent 
appealed  the  suspension  to  a  fair 
hearing  committee  which  met  on  May 
12, 1990.  At  this  hearing,  the  hospital 
administrator  testified  that  on  April  2, 
1990,  he  received  a  telephone  call  from 
the  medical  director  advising  that  the 
pharmacist  on  duty  had  told  the 
medical  director  that  Respondent  had 
written  an  order  for  phenobarbital  for  a 
patient.  According  to  the  hospital 
administrator,  the  medical  director  did 
not  indicate  that  he  had  agreed  with 
Respondent  to  countersign  such  an 
order. 

Respondent  testified  before  the  fair 
hearing  committee  regarding  the 
meeting  he  had  with  the  medical 
director  and  the  patient's  mother  on 
April  2, 1990  and  regarding  the  medical 
director's  agreement  to  coimtersign  any 
order  for  phenobarbital  for  the  patient. 
Respondent  further  testified  before  the 
fair  hearing  committee  that  he  was 
oblivious  to  the  DEA  number  on  his 
prescription  pads  and  that  "the  reason 
we  hire  a  CEO  of  a  hospital  is  to  keep 


abreast  of  the  changes  of  the  rules  and 
regulations  of  the  healthjdepartment. 
And  when  he  discovered  the  rules  have 
changed,  he  ought  to  tell  me.  And  when 
he  told  me,  I  acted.  *  *  *" 

The  fair  hearing  committee  was 
troubled  that  no  DEA  representative  nor 
the  hospital's  medical  director  testified. 
The  committee  recommended  that 
Respondent's  privileges  be  reinstated 
once  he  submits  a  valid  DEA  Certificate 
of  Registration  to  the  hospital,  he  revises 
his  prescription  pads  to  include  a  valid 
DEA  registration  number,  and  he 
obtains  continuing  medical  education 
credits  on  hospital  credentialing  and  the 
prescribing  of  controlled  substances. 

Notwithstanding  the  fair  hearing 
conmiittee's  recommendation,  the 
hospital's  Board  of  Directors  said  that 
Respondent's  privileges  would  not  be 
reinstated  at  that  time  but  that  he  could 
reapply  the  following  spring. 
Respondent  felt  that  he  coidd  not 
practice  medicine  without  hospital 
privileges  so  he  decided  to  retire. 

After  being  advised  by  a  state 
investigator  that  Respondent  had  been 
issuing  controlled  substance 
prescriptions  without  a  valid  DEA 
registration,  DEA  investigators  went  to 
three  local  pharmacies  on  April  26, 
1990  and  retrieved  a  total  of  38 
controlled  substanced  prescriptions  that 
Respondent  had  issued  between  1986 
and  March  1990  with  DEA  number  AM 
3456880  on  the  prescriptions.  No  action 
was  taken  by  DEA  at  that  time. 

In  March  1991,  DEA  learned  that 
Respondent  had  retired  from  the 
practice  of  medicine.  In  August  1991, 
two  DEA  investigators  went  to  see  if 
Respondent  woidd  surrender  his  DEA 
registration  since  he  was  no  longer 
practicing  medicine.  Respondent  signed 
the  volimtary  surrender  form,  and 
checked  the  box  on  the  form  which 
stated  that  "[i(n  view  of  my  desire  to 
terminate  handling  of  controlled 

substances  listed  in  schedule(s) 

(schedules  2,  2N.  3,  3N,  4,  and  5  were 
handwritten);  I  hereby  voluntary 
siurender  my  Drug  Enforcement 
Administration  Certificate  of 
Registration.  *  *  *"  According  to  both 
Respondent  and  the  investigator  who 
testified  at  the  hearing,  this  was  a 
cordial  meeting. 

In  March  1992,  the  New  York  Bureau 
of  Professional  Medical  Conduct  issued 
a  statement  of  charges  alleging  11 
specifications  of  professional 
misconduct.  Respondent,  filed  an 
application  to  surrender  his  license  to 
practice  medicine  on  grounds  that  he 
did  not  contest  the  specifications,  but 
also  stating  that  nothing  in  his 
application  was  to  be  construed  as  an 
admission  of  any  act  of  misconduct. 
Respondent  agreed  not  to  apply  for 


restoration  of  his  medical  license  for  at 
least  one  year.  Respondent's  application 
was  granted  effective  March  25, 1992. 
On  June  14, 1996,  Respondent's  medical 
license  was  restored. 

On  August  6. 1996,  Respondent 
submitted  a  new  application  for  DEA 
registration.  On  this  application. 
Respondent  answered  "No"  to  question 
4(c):  "Has  the  applicant  ever 
surrendered  or  had  a  Federal  controlled 
substance  registration  revoked, 
suspended,  restricted,  or  denied?" 
Respondent  also  answered  "No"  to 
question  4(d):  "Has  the  applicant  ever 
had  a  State  professional  license  or 
controlled  substance  registration 
revoked,  suspended,  denied,  restricted 
or  placed  on  probation?"  These 
questions  are  hereinafter  referred  to  as 
the  liability  questions.  On  August  22, 
1996,  Respondent  was  issued  DEA 
Certificate  of  registration  BM5006540. 

When  local  DEA  investigators  learned 
of  Respondent's  registration,  they 
requested  that  Respondent  surrender  the 
registration  on  the  basis  that  he 
materially  falsified  his  application  by 
his  answers  to  the  liability  questions. 
Respondent  refused  to  surrender  his 
registration  because  he  did  not  believe 
that  he  materially  falsified  his  1996 
application  since  in  his  opinion,  he  did 
not  surrender  his  previous  registration 
in  August  1991. 

When  asked  at  the  hearing  whether  he 
considered  his  actions  in  August  1991  a 
surrender  of  his  previous  DEA 
registration.  Respondent  stated  that, 

No,  I  did  not  *  *  *  You  see,  there's  a 
matter  of  interpretation  here.  Some  people 
might  interest  surrender  as  a  gift,  you  know. 
The  way  I  interpret  surrender  means  that 
you're  being  forced  to  do  it  and  there  is  a 
confrontation  when  you  surrender  a  license 
or  surrender  anything.  But  if  you  just  give 
somebody  something  without  a 
confrontation,  that's  a  gift.  I  interpreted 
surrender  in  the  sense  of,  you  know,  this  is 
a  gift.  They  want  to  get  it  off  the  street.  I'm 
doing  them  a  favor,  and  that  was  my 
interpretation. 

Further  according  to  Respondent  he  did 
not  consider  signing  the  voluntary 
surrender  form  in  1991  a  surrender 
because. 

[W)hen  you  surrender  a  license,  usually 
you  do  it  because  stress  is  being  put  upon 
you.  You're  being  threatened.  Either  you 
surrender  your  license  or  we're  going  to  bring 
criminal  charges  against  you,  you  see,  and  I 
asked  these  people,  the  DEA,  "Am  I  in  any 
trouble  with  you,"  and  they  said,  "No,  you're 
in  no  trouble." 

Respondent  also  testified  that  he  did 
not  believe  that  he  falsified  his  1996 
application  for  registration  by  answering 
"No"  to  question  4(d)  because  he  did 
not  think  that  the  question  applied  to 
him.  He  did  not  feel  that  his  state 
license  had  been  restricted.  According 
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to  Respondent,  "I  had  an  agreement  that 
I  would  voluntarily  surrender  my 
license  for  one  year." 

On  October  1, 1997,  the  New  York 
Bureau  of  Professional  Misconduct 
issued  a  statement  of  charges  alleging 
that  Respondent  practiced  the 
profession  of  medicine  fraudulently  and 
filed  a  false  report  by  his  response  to 
question  4(c)  on  his  1996  DEA 
application,  and  by  answering  "No"  to 
the  following  question  on  his  state 
application  executed  in  October  1990: 

Since  you  last  registered  lias  any  hospital 
or  licensed  facility  restricted  or  terminated 
your  professional  training,  employment, 
privileges  or  have  you  ever  voluntarily  or 
involuntarily  resigned  or  withdrawn  from 
such  association  to  avoid  imposition  of  such 
action  due  to  professional  misconduct, 
unprofessional  conduct,  incompeten(»  or 
negligence? 

On  March  2, 1998,  a  Hearing 
Committee  of  the  Medical  Board  issued 
a  Determination  and  Order  finding  that 
the  specifications  in  the  state  of  charges 
were  not  sustained,  dismissing  the 
charges  in  the  statement  of  charges,  and 
directing  that  no  action  be  taken  against 
Respondent's  license  to  practice 
medicine  in  New  York.  The  Committee 
found  that  the  factual  allegations  as  to 
how  Respondent  answered  the 
questions  at  issue  and  that  he  had  been 
suspended  bom  the  local  hospitd  were 
proven,  but  that  it  was  not  proven  that 
he  surrendered  his  DEA  registration  in 
August  1991.  The  Committee  also  found 
that  it  was  reasonable  for  Respondent  to 
aaswer  the  questions  as  he  did  because, 
with  respect  to  his  hospital  privileges, 
he  reasonably  interpreted  that  his 
suspension  was  not  based  on  any  of  the 
reasons  stated  in  the  question,  and  he 
likewise  did  not  consider  that  he 
surrendered  his  DEA  registration  in 
1991. 

As  of  the  date  of  the  hearing, 
Respondent  was  "pretty  much  retired" 
but  every  winter  he  goes  to  the 
Dominican  Republic  for  a  month  to 
work  in  a  charity  clinic.  According  to 
Respondent  he  wants  his  DEA 
registration  because  he  wants  all  of  his 
credentials  to  be  in  order  when  he 
worics  in  the  Dominican  RepubUc. 
However,  no  evidence  was  presented 
that  a  DEA  registration  is  necessary  for 
Respondent's  charity  work. 

When  asked  at  the  hearing  whether  it 
is  incumbent  upon  an  individual  who 
handles  controlled  substances  to  keep 
informed  of  applicable  laws  and 
regulations,  Respondent  replied. 

No.  That's  why  you  hire  hospital 
administrators.  I  think  it's  incumbent  upon 
DEA  to  let  doctors  know  when  the  law 
changes  and  it's  incumbent  upon  hospital 
administrators  to  bring  doctors  up  to  date. 


When  asked  if  he  had  taken  any 
coiu^es  on  the  proper  handling  of 
controlled  substances.  Respondent 
testified. 

Doctors  don't  do  that.  There  are  no  courses, 
you  know.  It's  so  little  to  learn.  All  you  need 
to  know  is  you  need  a  DEA  number  and  the 
law  changes,  and  that's  up  to  DEA  and  that's 
up  to  a  hospital  administrator  to  let  you 
know.  You  don't  have  to  go  take  a  course  for 
that. 

The  Deputy  Administrator  may 
revoke  a  DEA  Certificate  of  Registration 
and  deny  and  pending  application 
pursuant  to  21  U.S.C.  823(fl  and 
824(a)(4),  if  he  determines  that  the 
continuance  or  issuance  of  such 
registration  would  be  inconsistent  with 
the  public  interest.  In  determining  the 
public  interest,  the  Deputy 
Administrator  is  to  consider  the 
following  factors  set  forth  in  21  U.S.C. 
823(f). 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  law  relating  to 
the  manufacture,  distribution  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  apphcable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 
These  factors  are  to  be  considered  in  the 
disjunctive;  the  Deputy  Administrator 
may  rely  on  any  one  or  a  combination 
of  factors  and  may  give  each  factor  the 
weight  he  deems  appropriate  in 
determining  whether  a  registration 
should  be  revoked  or  an  application  for 
registration  denied.  See  Henry  J. 
Schwarz,  Jr.,  M.D.  54  FR  16,422  (1989). 

Regarding  factor  one,  it  is  imdisputed 
that  Respondent  is  authorized  by  the 
State  of  New  York  to  practice  medicine 
and  handle  controlled  substances.  But, 
as  Judge  Bittner  noted,  "inasmuch  as 
State  licensure  is  a  necessary  but  not 
sufficient  condition  for  a  DEA 
registration.  *  *  *  this  factor  is  not 
determinative." 

As  to  factor  two,  there  is  no  allegation 
or  evidence  that  Respondent  handled 
controlled  substances  for  other  than 
legitimate  medical  purposes.  However, 
it  is  undisputed  that  Respondent 
handled  controlled  substances  without 
being  registered  with  DEA  to  do  so.  But 
like  Judge  Bittner,  the  Deputy 
Administrator  finds  that  this  conduct  is 
more  appropriately  considered  luider 
factor  four. 

Regarding  factor  three,  it  is 
imdisputed  that  Respondent  has  not 


been  convicted  of  violating  any  laws 
relating  to  the  manufacture, 
distribution,  or  dispensing  of  controlled 
substances. 

As  to  factor  four,  Respondent 
prescribed  controlled  substances  and 
ordered  them  for  hospital  inpatients 
without  being  registered  with  DEA  to 
handle  controlled  substances  from 
February  1, 1972  until  April  11, 1990, 
which  is  prohibited  by  21  U.S.C. 
841(a)(1)  and  843(a)(2).  Respondent 
knew  or  should  have  known  that  a  DEA 
registration  is  necessary  to  handle 
controlled  substances  and  that  he  did 
not  possess  a  valid  DEA  registration. 
Particularly  troubling  to  the  Deputy 
Administrator  is  that  Respondent 
supplied  a  DEA  registration  number  to 
the  hospital  pharmacy  when  asked  for 
one.  It  is  inconceivable  to  the  Deputy 
Administrator  that  Respondent  could 
fill  out  the  form  to  the  hospital's 
director  of  pharmacy  asking  for 
Respondent's  DEA  registration  and  not 
wonder  why  the  hospital  needed  this 
nimiber,  if  as  Respondent  through  a 
DEA  registration  is  only  needed  if  a 
physician  dispenses  controlled 
substances.  This  conduct  at  the  very  last 
demonstrates  a  careless  disregard  for  the 
law  relating  to  controlled  substances. 
However  unlike  Judge  Bittner,  the 
Deputy  Administrator  does  not  find  that 
Respondent  inappropriately  ordered 
that  phenobarbital  be  given  to  a  patient 
on  April  2, 1990.  There  is  some  dispute 
as  to  what  was  agreed  to  in  advance  by 
the  medical  director  and  Respondent 
regarding  the  providing  of  phenobarbital 
for  the  patient.  Given  that  the  medical 
director  did  not  testify  before  Judge 
Bittner  or  at  the  hospital's  fair  hearing 
committee,  the  Deputy  Administrator  is 
unable  to  determine  whether 
Respondent  did  anything  improper. 
a!s  to  factor  five,  the  Government 
contends  that  Respondent  falsified  his 
1996  DEA  application  for  registration 
and  that  this  conduct  should  be 
considered  under  this  factor.  In  August 
1991,  Respondent  signed  a  form  that 
was  clearly  entitled  "Volimtary 
Surrender  of  Controlled  Substances 
Privileges."  He  checked  a  box  on  the 
form  that  clearly  stated  that  he  was 
voluntarily  surrendering  his  DEA 
Certificate  of  Registration  in  view  of  his 
desire  to  terminate  his  handling  of 
controlled  substances.  Respondent's 
failure  to  consider  this  a  surrender  of 
his  previous  DEA  registration  and  to 
note  it  as  such  on  his  1 996  apphcation 
for  registration  is  at  the  very  least 
careless. 

Judge  Bittner  concluded  that 
Respondent's  continued  registration 
would  be  inconsistent  with  the  public 
interest  and  reconmiended  that  his 
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registration  be  revoked.  The  Deputy 
Administrator  agrees.  Respondent 
handled  controlled  substances  for  over 
18  years  without  a  DEA  registration.  He 
listed  a  non-existent  DEA  number  on  his 
prescription  pads  and  provided  the 
number  to  the  hospital  pharmacy,  but  at 
the  same  time  contended  that  he  did  not 
have  a  DEA  number  and  did  not  need 
one  because  he  did  not  dispense 
controlled  substances.  Further,  he  was 
at  the  very  least  careless  in  answering 
the  liability  questions  on  his  application 
for  registration.  But  even  more  troubling 
is  Respondent's  feilure  to  take 
responsibility  for  his  actions.  He  blames 
others  for  failing  to  keep  him  up-to-date 
on  the  requirements  for  handling 
controlled  substances.  As  Judge  Bittner 
stated,  "[i]n  these  circumstances,  the 
inference  is  warranted  *  *  *  that 
Respondent  is  imwilling  or  unable  to 
accept  the  responsibilities  inherent  in  a 
DEA  registration." 

According,  the  Deputy  Administrator 
of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration  BMS006540,  issued  to 
Bernard  C.  Musselman,  M.D.,  be,  and  it 
hereby  is.  revoked.  The  Deputy 
Administrator  further  orders  that  any 
pending  applications  for  registration,  be, 
and  they  hereby  are,  denied.  This  order 
is  effective  November  15, 1999. 

Dated:  October  7, 1999. 
Donnie  R.  Manhall, 

Deputy  Administrator, 

(FR  Doc.  99-27003  Filed  10-14-99;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturaliiation  Sarvice 

Agancy  Infonnatlon  Collactlon 
ActMtiaa:  Propoaad  Collactlon; 
Commant  naquaat 

action:  Notice  of  information  collection 
under  review:  hnmigration  Bond. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  July  6, 1999  at 
64  FR  36403,  allowing  for  a  60-day 
public  comment  period.  The  INS 
received  no  comments  on  the  proposed 
information  collection. 
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The  purpose  of  this  notice  is  to  notify 
the  public  that  INS  is  reinstating  with 
change  this  information  collection  and 
to  allow  an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  November  15, 
1999.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Stuart  Shapiro, 
Department  of  Justice  Desk  Officer, 
Room  10235,  Washington,  DC  20530; 
202-395-7316. 

Written  comments  and  suggestions 
form  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Immigration  Bond. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-352.  Detention  and 
Deportation  Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  individuals  or 
households.  The  data  collected  on  this 
form  is  used  by  the  INS  to  ensure  that 
the  person  or  company  posting  the  bond 
is  aware  of  the  duties  and 
responsibilities  associated  with  the 
bond.  The  form  serves  the  purpose  of 


instruction  in  the  completion  of  the 
form,  together  with  an  explanation  of 
the  terms  and  conditions  of  the  bond. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimate  for  an  average  respondent  to 
respond:  25,000  responses  at  30  minutes 
(.50)  hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  12,500  aimual  burden  hours. 

If  you  have  additional  comments 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307, 425  I  Street,  NW, 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  biirden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Biggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Secxmty  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  October  8, 1999. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  Department  of 
Justice,  Immigration  and  Naturalization 
Service. 
(FR  Dois.  99-26911  Filed  10-14-99;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Sarvice 

Agancy  Information  Collection 
Activitiaa:  Propoaad  Collection; 
Commant  Raqiiaat 

action:  Notice  of  information  collection 
under  review:  Application  for 
Suspension  of  Deportation  or  Special 
Rule  Cancellation  of  Removal  (Pursuant 
to  Section  203  of  Pub.  L.  105-100). 

The  Department  of  Justice. 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  May  21 .  1999  at 
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64  PR  27807,  allowing  for  a  60-day 
public  comment  period.  No  comments 
were  received  by  the  INS  on  the 
proposed  information  collection. 

TTie  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  November  15, 
1999.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions, 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Dan  Chenok, 
Department  of  Justice  Desk  Office,  Room 
10235,  Washington,  DC  20530:  202- 
395-7316. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  on  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

(3)  Enhance  the  quality;  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  biurden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Revision  of  currently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Suspension  of 
Deportation  or  Special  Rule 
Cancellation  of  Removal  (Pursuant  to 
Section  203  of  Public  Law  105-100). 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 


collection:  Form  1-881.  Office  of 
International  Affairs,  Asylum  Division, 
Immigration  and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  This  form  is  used  by 
nonimmigrants  to  apply  for  suspension 
of  deportation  or  special  rule 
cancellation  of  removal.  The 
information  collected  on  this  form  is 
necessary  in  order  to  determine  if  the 
individual  applying  for  this  benefit 
meets  the  criteria  for  eligibility  under 
Section  203  of  Public  Law  105-100.  The 
infoftnation  collected  on  this  form  is 
also  necessary  in  order  for  the  INS  to 
determine  if  it  has  jurisdiction  over  an 
individual  applying  fot  this  benefit 
under  section  203  of  Public  Law  105- 
100. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  100,000  responses  at  12  hours 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  1,200,000  annual  burden 
hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the . 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice.  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer.  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Dated:  October  8.  1999. 

Richard  A.  Sloan, 

Department  Clearance  Officer,  Department  of 
Justice.  Immigration  and  Naturalization 
Service. 

(FR  Doc.  99-26912  Filed  10-14-99;  8:45  am) 
BILUNQ  CODE  4410-18-M 


DEPARTMENT  OF  LABOR 

Employinent  and  Training 
Administration 

Labor  Surplus  Area  Classifications 
Under  Executive  Orders  12073  and 
10582 

Notice  of  the  Annual  List  of  Labor 
Surplus  Areas 

AGENCY:  Employment  and  Training 
Administration,  Labor. 

ACTK>N:  Notice. 

DATE:  The  annual  list  of  labor  surplus 
areas  is  effective  October  1,  1999. 

summary:  The  purpose  of  this  notice  is 
to  announce  the  annual  list  of  labor 
surplus  areas. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  McGarrity,  Labor  Economist, 
USES,  Employment  and  Training 
Administration,  200  Constitution 
avenue,  N.W.,  Room  N-4470,  Attention: 
TEESS.  Washington,  D.C.  20210. 
Telephone:  202-219-5185,  ext.  129. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Labor  regulations 
implementing  Executive  Orders  12073 
and  10582  are  set  forth  at  20  CFR  Part 
654,  Subparts  A  and  B.  Subpart  A 
requires  the  Assistant  Secretary  of  Labor 
to  classify  jurisdictions  as  labor  surplus 
areas  pursuant  to  the  criteria  specified 
in  the  regulations  and  to  publish 
annually  a  list  of  labor  surplus  areas. 
Pursuant  to  those  regulations  the 
Assistant  Secretary  of  Labor  is  hereby 
publishing  the  annual  hst  of  labor 
surplus  areas. 

Subpart  B  of  Part  654  states  that  an 
area  of  substantial  unemployment  for 
purposes  of  Executive  Order  10582  is 
any  area  classified  as  a  labor  surplus 
area  under  Subpart  A.  Thus,  labor 
surplus  areas  imder  Executive  Order 
1 2073  are  also  areas  of  substantial 
imemployment  under  Executive  Order 
10582. 

The  areas  listed  below  have  been 
classified  by  the  Assistant  Secretary  as 
labor  surplus  areas  pursuant  to  20  CFR 
654.5[b)  (43  FR  15615  April  12,  1983) 
effective  October  1, 1999. 

Signed  at  Washington.  DC  on  October  1, 
1999. 

Raymond  I.  Bramucci. 

Assistant  Secretary. 
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Labor  Surplus  Areas 

[October  1,  1999  Through  September  30,  2000] 


Eligible  labor  surplus  areas 


Civil  jurisdictions  iricluded 


ALABAMA 


ANNISTON  CITY  

BARBOUR  COUNTY 

BIBB  COUNTY  

BULLOCK  COUNTY 

BUTLER  COUNTY  

CHOCTAW  COUNTY  

CLARKE  COUNTY  

COLBERT  COUNTY 

CONECUH  COUNTY  

COVINGTON  COUNTY  .... 

CRENSHAW  COUNTY 

DALLAS  COUNTY 

ESCAMBIA  COUNTY  

FAYETTE  COUNTY  

FLORENCE  CITY  

FRANKLIN  COUNTY 

GADSDEN  CITY  ....„ ~- 

GENEVA  COUNTY 

GREENE  COUNTY  

HALE  COUNTY  -... 

JACKSON  COUNTY 

LAMAR  COUNTY  

LAWRENCE  COUNTY  

LOWNDES  COUNTY  

MACON  COUNTY  

MARENGO  COUNTY  , 

MARION  COUNTY  , 

MONROE  COUNTY  

PERRY  COUNTY  

PICKENS  COUNTY 

PRICHARD  CITY 

SUMTER  COUNTY  

TALLADEGA  COUNTY  ... 

WALKER  COUNTY  

WASHINGTON  COUNTY 

WILCOX  COUNTY  

WINSTON  COUNTY 


ANNISTON  CITY  IN  CALHOUN  COUNTY. 

BARBOUR  COUNTY. 

BIBB  COUNTY. 

BULLOCK  COUNTY. 

BUTLER  COUNTY. 

CHOCTAW  COUNTY. 

CLARKE  COUNTY. 

COLBERT  COUNTY. 

CONECUH  COUNTY. 

COVINGTON  COUNTY. 

CRENSHAW  COUNTY. 

DALLAS  COUNTY. 

ESCAMBIA  COUNTY. 

FAYETTE  COUNTY. 

FLORENCE  CITY  IN.  LAUDERDALE  COUNTY. 

FRANKLIN  COUNTY. 

GADSDEN  CITY  IN  ETOWAH  COUNTY. 

GENEVA  COUNTY.  * 

GREENE  COUNTY. 

HALE  COUNTY. 

JACKSON  COUNTY. 

LAMAR  COUNTY. 

LAWRENCE  COUNTY. 

LOWNDES  COUNTY. 

MACON  COUNTY. 

MARENGO  COUNTY. 

MARION  COUNTY. 

MONROE  COUNTY. 

PERRY  COUNTY. 

PICKENS  COUNTY. 

PRICHARD  CITY  IN  MOBILE  COUNTY 

SUMTER  COUNTY. 

TALLADEGA  COUNTY. 

WALKER  COUNTY. 

WASHINGTON  COUNTY. 

WILCOX  COUNTY.  , 

WINSTON  COUNTY. 


ALASKA 


BETHEL  CENSUS  AREA 

BRISTOL  BAY  BOROUGH  DIV  «. 

DENALI  BOROUGH  - 

DILLINGHAM  CENSUS  AREA  ....: 

FAIRBANKS  CITY  - 

BALANCE   OF   FAIRBANKS   NORTH   STAR   BOR- 
OUGH. 

HAINES  BOROUGH  

KEr*AI  PENINSULA  BOROUGH  „ 

KETCHIKAN  GATEWAY  BOROUGH  

KODIAK  ISLAND  BOROUGH 

LAKE  AND  PENINSULA  BOROUGH 

MATANUSKA-SUSITNA  BOROUGH  

NOME  CENSUS  AREA  - 

NORTHWEST  ARCTIC  BOROUGH  

PRINCE  OF  WALES  OUTER  KETCHIKAN 

SKAGWAY-HOONAH-ANGOON  CEN  AREA 

SOUTHEAST  FAIRBANKS  CENSUS  AREA  

VALDEZ  CORDOVA  CENSUS  AREA  

WADE  HAMPTON  CENSUS  AREA  

WRANGELL-PETERSBURG  CENSUS  AREA 

YAKUTAT  BOROUGH 

YUKON-KOYUKUK  CENSUS  AREA  


BETHEL  CENSUS  AREA. 

BRISTOL  BAY  BOROUGH  DIV. 

DENALI  BOROUGH. 

DILLINGHAM  CENSUS  AREA. 

FAIRBANKS  CITY  IN  FAIRBANKS  NORTH  STAR  BOROUGH. 

FAIRBANKS  NORTH  STAR  BOROUGH  LESS  FAIRBANKS  CITY. 

HAINES  BOROUGH. 
KENAI  PENINSULA  BOROUGH.        . 
KETCHIKAN  GATEWAY  BOROUGH. 
KODIAK  ISLAND  BOROUGH. 
LAKE  AND  PENINSULA  BOROUGH. 
MATANUSKA-SUSITNA  BOROUGH. 
NOME  CENSUS  AREA. 
NORTHWEST  ARCTIC  BOROUGH. 
PRINCE  OF  WALES  OUTER  KETCHIKAN. 
SKAGWAY-HOONAH-ANGOON  CEN  AREA. 
SOUTHEAST  FAIRBANKS  CENSUS  AREA. 
VALDEZ  CORDOVA  CENSUS  AREA. 
WADE  HAMPTON  CENSUS  AREA. 
WRANGELL-PETERSBURG  CENSUS  AREA. 
YAKUTAT  BOROUGH. 
YUKON-KOYUKUK  CENSUS  AREA. 


ARIZONA 


APACHE  COUNTY 

BALANCE  OF  COCHISE  COUNTY  ... 
BALANCE  OF  COCONINO  COUNTY 


APACHE  COUNTY. 

COCHISE  COUNTY  LESS  SIERRA  VISTA  CITY. 

COCONINO  COUNTY  LESS  FLAGSTAFF  CITY. 


Federal  Register /Vol.  64,  No.  199 /Friday,  October  15,  1999 /Notices 

55971 

Labor  Surplus  Areas.— Continued 

[October  1 ,  1999  Through  September  30,  2000] 

Eligible  labor  surplus  areas 

Civil  jurisdictions  included 

FLAGSTAFF  CITY „.    . 

GILA  COUNTY  

FLAGSTAFF  CITY  IN  COCONINO  COUNTY. 

GILA  COUNTY. 

GRAHAM  COUNTY. 

GREENLEE  COUNTY. 

LA  PAZ  COUNTY. 

NAVAJO  COUNTY. 

SANTA  CRUZ  COUNTY. 

YUMA  CITY  IN  YUMA  COUNTY. 

YUMA  COUNTY  LESS  YUMA  CITY. 

GRAHAM  COUNTY  

GREENLEE  COUNTY „.. 

LA  PAZ  COUNTY 

NAVAJO  COUNTY 

SANTA  CRUZ  COUNTY  „ 

YUMA  CITY  

BALANCE  OF  YUMA  COUNTY  

ARKANSAS 

ASHLEY  COUNTY  ^ 

BOONE  COUNTY ,:.....:... 

BRADLEY  COUNTY „.„.. 

CALHOUN  COUNTY „„„..„.. 

ASHLEY  COUNTY. 

BOONE  COUNTY. 

BRADLEY  COUNTY. 

CALHOUN  COUNTY. 

CHICOT  COUNTY. 

CLAY  COUNTY. 

CLEVELAND  COUNTY. 

COLUMBIA  COUNTY. 

CROSS  COUNTY. 

DALLAS  COUNTY. 

DESHA  COUNTY. 

DREW  COUNTY. 

GREENE  COUNTY. 

HEMPSTEAD  COUNTY.      - 

HOT  SPRING  COUNTY. 

HOT  SPRINGS  CITY  IN  GARLAND  COUNTY. 

IZARD  COUNTY. 

JACKSON  COUNTY. 

JACKSONVILLE  CITY  IN  PULASKI  COUNTY. 

JEFFERSON  COUNTY  LESS  PINE  BLUFF  CITY 

LAFAYb !  IE  COUNTY. 

LAWRENCE  COUNTY. 

LEE  COUNTY. 

UNCOLN  COUNTY. 

LITTLE  RIVER  COUNTY. 

MISSISSIPPI  COUNTY. 

MONROE  COUNTY. 

NEVADA  COUNTY. 

NEWTON  COUNTY. 

OUACHITA  COUNTY. 

PERRY  COUNTY. 

PHILLIPS  COUNTY. 

PINE  BLUFF  CITY  IN  JEFFERSON  COUNTY. 

POINSETT  COUNTY. 

PRAIRIE  COUNTY. 

RANDOLPH  COUNTY. 

SEARCY  COUNTY. 

SEVIER  COUNTY. 

SHARP  COUNTY. 

ST.  FRANCIS  COUNTY. 

UNION  COUNTY. 

VAN  BUREN  COUNTY. 

WOODRUFF  COUNTY 

* 

CHICOT  COUNTY 

CLAY  COUNTY 

CLEVELAND  COUNTY  

COLUMBIA  COUNTY  „ 

CROSS  COUNTY  

DALLAS  COUNTY  

DESHA  COUNTY  

DREW  COUNTY „ 

GREENE  COUNTY  „ 

HEMPSTEAD  COUNTY 

HOT  SPRING  COUNTY  

HOT  SPRINGS  CITY .„ .-, 

IZARD  COUNTY ._.... 

JACKSON  COUNTY „ 

JACKSONVILLE  CITY 

BALANCE  OF  JEFFERSON  COUNTY  

LAFAYETTE  COUNTY  

LAWRENCE  COUNTY  

LEE  COUNTY  

LINCOLN  COUNTY  

LITTLE  RIVER  COUNTY 

MISSISSIPPI  COUNTY  „ 

MONROE  COUNTY  

NEVADA  COUNTY - 

NEWTON  COUNTY 

OUACHITA  COUNTY 

PERRY  COUNTY 

PHILLIPS  COUNTY 

PINE  BLUFF  CITY _ ; 

POINSETT  COUNTY „....„ 

PRAIRIE  COUNTY  ....„;.... 

RANDOLPH  COUNTY _„. 

SEARCY  COUNTY ;...: 

SEVIER  COUNTY  „,.„ , 

SHARP  COUNTY  „ 

ST.  FRANCIS  COUNTY 

UNION  COUNTY  

VAN  BUREN  COUNTY  

WOODRUFF  COUNTY  

CAUFORNIA 

ALPINE  COUNTY „ _... 

ALPINE  COUNTY. 

APPLE  VALLEY  CITY  IN  SAN  BERNARDINO  COUNTY. 

AZUSA  CITY  IN  LOS  ANGELES  COUNTY. 

BAKERSFIELD  CITY  IN  KERN  COUNTY. 

BALDWIN  PARK  CITY  IN  LOS  ANGELES  COUNTY. 

BANNING  CITY  IN  RIVERSIDE  COUNTY. 

BELL  CITY  IN  LOS  ANGELES  COUNTY. 

BELL  GARDENS  CITY  IN  LOS  ANGELES  COUNTY. 

BUTTE  COUNTY  LESS  CHICO  CITY,  PARADISE  CITY. 

CALAVERAS  COUNTY. 

CALEXICO  CITY  IN  IMPERIAL  COUNTY. 

CARSON  CITY  IN  LOS  ANGELES  COUNTY. 

CATHEDRAL  CITY  IN  RIVERSIDE  COUNTY. 

- 

APPLE  VALLEY  CITY 

AZUSACITY „ ™.„.>.. :,.„ 

BAKERSFIELD  CITY 

BALDWIN  PARK  CITY  

BANNING  CITY  

BELL  CITY 

BELL  GARDENS  CITY „ 

BALANCE  OF  BUTTE  COUNTY 

CALAVERAS  COUNTY 

CALEXICOCITY 

CARSON  CITY  „.. ; 

CATHEDRAL  CITY „. 
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Eligible  labor  surplus  areas 

CERES  CITY 

CHICO  CITY  

CLOVIS  CITY  

COLTON  CITY ^ 

COLUSA  COUNTY 

DEL  NORTE  COUNTY „ 

EAST  PALO  ALTO  CITY 

EL  CENTRO  CITY  

EL  MONTE  CITY  

EUREKA  CITY 

FAIRFIELD  CITY  

FRESNO  CITY 

BALANCE  OF  FRESNO  COUNTY  

GLENDALE  CITY  „ 

GLENN  COUNTY  ....". 

HANFORD  CITY » 

HAWTHORNE  CITY  

HEMET  CITY  

HESPERIA  CITY  „ 

HIGHLAND  CITY 

HOLISTER  CITY 

BALANCE  OF  HUMBOLDT  COUNTY  

HUNTINGTON  PARK  CITY 

IMPERIAL  BEACH  CITY 

BALANCE  OF  IMPERIAL  COUNTY 

INDIO  CITY _ 

INGLEWOOD  CITY  

INYO  COUNTY 

BALANCE  OF  KERN  COUNTY  

BALANCE  OF  KINGS  COUNTY  

LA  PUENTE  CITY  

LAKE  COUNTY  

LAKE  ELSINORE  CITY  ...., 

LANCASTER  CITY 

LASSEN  COUNTY  

LAWNDALE  CITY 

LODI  CITY  

LOMPOC  CITY  

LONG  BEACH  CITY 

LOS  ANGELES  CITY  

BALANCE  0F1.0S  ANGELES  COUNTY 


Civil  jurisdictions  included 


LYNWOOO  CITY  

MADERA  CITY  

BALANCE  OF  MADERA  COUNTY 

MANTECA  CITY  

MARINA  CITY 

MARIPOSA  COUNTY 

MAYWOOD  CITY  

MENDOCINO  COUNTY  

MERCED  CITY  

BALANCE  OF  MERCED  COUNTY 

MODESTO  CITY  

MODOC  COUNTY .....;..... 

MONO  COUNTY  

MONTCLAIR  CITY  

MONTEBELLO  CITY  


CERES  CITY  IN  STANISLAUS  COUNTY. 
CHICO  CITY  IN  BUTTE  COUNTY. 
CLOVIS  CITY  IN  FRESNO  COUNTY. 
COLTON  CITY  IN  SAN  BERNARDINO  COUNTY. 

COLUSA  COUNTY  COMPTON  CITY  COMPTON  CITY  IN  LOS  ANGELES  COUNTY. 
DEL  NORTE  COUNTY  DELANO  CITY  DELANO  CITY  IN  KERN  COUNTY. 
EAST  PALO  ALTO  CITY  IN  SAN  MATEO  COUNTY. 
EL  CENTRO  CITY  IN  IMPERIAL  COUNTY. 
EL  MONTE  CITY  IN  LOS  ANGELES  COUNTY. 
EUREKA  CITY  IN  HUMBOLDT  COUNTY. 
FAIRFIELD  CITY  IN  SOLANO  COUNTY. 
FRESNO  CITY  IN  FRESNO  COUNTY. 
FRESNO  COUNTY  LESS  CLOVIS  CITY. 
GLENDALE  CITY  IN  LOS  ANGELES  COUNTY. 
GLENN  COUNTY. 

HANFORD  CITY  IN  KINGS  COUNTY. 
HAWTHORNE  CITY  IN  LOS  ANGELES  COUNTY. 
HEMET  CITY  IN  RIVERSIDE  COUNTY. 
HESPERIA  CITY  IN  SAN  BERNARDINO  COUNTY. 
HIGHLAND  CITY  IN  SAN  BERNARDINO  COUNTY. 
HOLISTER  CITY  IN  SAN  BENITO  COUNTY. 
HUMBOLDT  COUNTY  LESS  EUREKA  CITY. 
HUNTINGTON  PARK  CITY  IN  LOS  ANGELES  COUNTY. 
IMPERIAL  BEACH  CITY  IN  SAN  DIEGO  COUNTY. 
IMPERIAL  COUNTY  LESS  CALEXICO  CITY.  EL  CENTRO  CITY. 
INDIO  CITY  IN  RIVERSIDE  COUNTY. 
INGLEWOOD  CITY  IN  LOS  ANGELES  COUNTY. 
INYO  COUNTY. 

KERN  COUNTY  LESS  BAKERSFIELD  CITY,  DELANO  CITY,  RIDGECREST  CITY. 
KINGS  COUNTY  LESS  HANFORD  CITY. 
LA  PUENTE  CITY  IN  LOS  ANGELES  COUNTY. 
LAKE  COUNTY. 

LAKE  ELSINORE  CITY  IN  RIVERSIDE  COUNTY. 
LANCASTER  CITY  IN  LOS  ANGELES  COUNTY. 
LASSEN  COUNTY. 

LAWNDALE  CITY  IN  LOS  ANGELES  COUNTY. 
LODI  CITY  IN  SAN  JOAQUIN  COUNTY. 
LOMPOC  CITY  IN  SANTA  BARBARA  COUNTY. 
LONG  BEACH  CITY  IN  LOS  ANGELES  COUNTY. 
LOS  ANGELES  CITY  IN  LOS  ANGELES  COUNTY. 

LOS  ANGELES  COUNTY  LESS  AGOURA  HILLS  CITY,  ALHAMBRA  CITY.  ARCADIA 
CITY  AZUSA  CITY,  BALDWIN  PARK  CITY,  BELL  CITY.  BELL  GARDENS  CITY. 
BELLFLOWER  CITY.  BEVERLY  HILLS  CITY,  BURBANK  CITY.  CARSON  CITY. 
CERRITOS  CITY,  CLAREMONT  CITY.  COMPTON  CITY,  COVINA  CITY.  CULVER 
CITY  DIAMOND  BAR  CITY,  DOWNEY  CITY,  EL  MONTE  CITY.  GARDENA  CITY. 
GLENDALE  CITY,  GLENDORA  CITY.  HAWTHORNE  CITY.  HUNTINGTON  PARK 
CITY  INGLEWOOD  CITY,  LA  MIRADA  CITY,  LA  PUENTE  CITY,  LA  VERNE  CITY. 
LAKEWOOD  CITY,  LANCASTER  CITY,  LAWNDALE  CITY,  LONG  BEACH  CITY.  LOS 
ANGELES' CITY.  LYNWOOD  CITY.  MANHATTAN  BEACH  CITY,  MAYWOOD  CITY. 
MONROVIA  CITY.  MONTEBELLO  CITY.  MONTEREY  PARK  CITY,  NORWALK  CITY, 
PALMDALE  CITY,  PARAMOUNT  OTY.  PASADENA  CITY.  PICO  RIVERA  CITY,  PO- 
MONA CITY.  RANCHO  PALOS  VERDES  CITY.  REDONDO  BEACH  CITY. 
ROSEMEAD  CITY,  SAN  DIMAS  CITY,  SAN  GABRIEL  CITY.  SANTA  CLARITA  CITY. 
SANTA  MONICA  CITY.  SOUTH  GATE  CITY,  TEMPLE  CITY.  TORRANCE  CITY. 
WALNUT  CITY,  WEST  COVINA  CITY,  WEST  HOLLYWOOD  CITY.  WHITTIER  CITY. 

LYNWOOD  CITY  IN  LOS  ANGELES  COUNTY. 

MADERA  CITY  IN  MADERA  COUNTY. 

MADERA  COUNTY  LESS  MADERA  CITY. 

MANTECA  CITY  IN  SAN  JOAQUIN  COUNTY. 

MARINA  CITY  IN  MONTEREY  COUNTY. 

MARIPOSA  COUNTY. 

MAYWOOD  CITY  IN  LOS  ANGELES  COUNTY. 

MENDOCINO  COUNTY. 

MERCED  CITY  IN  MERCED  COUNTY. 

MERCED  COUI^TY  LESS  MERCED  CITY. 

MODESTO  CITY  IN  STANISLAUS  COUNTY. 

MODOC  COUNTY. 

MONO  COUNTY. 

MONTCLAIR  CITY  IN  SAN  BERNARDINO  COUNTY. 

MONTEBELLO  CITY  IN  LOS  ANGELES  COUNTY. 
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Eligible  labor  surplus  areas 


BALANCE  OF  MONTEREY  COUNTY 


MORENO  VALLEY  CITY 

NATIONAL  CITY 

NORWALK  CITY  

OAKLAND  CITY  

OXNARD  CITY  _ 

PALMDALE  CITY  ...„ 

PARADISE  CITY 

PARAMOUNT  CITY '. 

PERRIS  CITY  

PICO  RIVERA  CITY  

PLUMAS  COUNTY 

POMONA  CITY 

PORTERVILLE  CITY 

REDDING  CITY  

RIALTO  CITY ,^.^..^ 

RICHMOND  CITY 

RIDGECREST  CITY 

RIVERSIDE  CITY  

BALANCE  OF  RIVERSIDE  COUNTY 


ROSEMEAD  CITY  

SACRAMENTO  CITY 

SALINAS  CITY 

BALANCE  OF  SAN  BENITO  COUNTY  

SAN  BERNARDINO  CITY  

BALANCE  OF  SAN  BERNARDINO  COUNTY 


BALANCE  OF  SAN  JOAQUIN  COUNTY 


SAN  PABLO  CITY  

SANTA  CRUZ  CITY  

BALANCE  OF  SANTA  CRUZ  COUNTY 

SANTA  MARIA  CITY  

SANTA  PAULA  CITY 

SEASIDE  CITY 

BALANCE  OF  SHASTA  COUNTY  

SIERRA  COUNTY  

SISKIYOU  COUNTY 

SOUTH  GATE  CITY  

BALANCE  OF  STANISLAUS  COUNTY 

STOCKTON  CITY 

SUISON  CITY 

BALANCE  OF  SUTTER  COUNTY  

TEHAMA  COUNTY 

TRACEY  CITY  

TRINITY  COUNTY 

TULARE  CITY  

BALANCE  OF  TULARE  COUNTY 

TUOLUMNE  COUNTY  

TURLOCK  CITY  

VALLEJO  CITY  

VICTORVILLE  CITY  

VISALIA  CITY  

WATSONVILLE  CITY 

WEST  HOLLYWOOD  CITY 

WEST  SACRAMENTO  CITY  ........ 

WOODLAND  CITY  

YUBA  CITY  

YUBA  COUNTY ; 


»«a**«a^«M&*i 


Civil  jurisdictions  irx;luded 


MONTEREY  COUNTY  LESS  MARINA  CITY,  MONTEREY  CITY.  SALINAS  CITY  SEA- 
SIDE CITY. 

MORENO  VALLEY  CITY  IN  RIVERSIDE  COUNTY. 

NATIONAL  CITY  IN  SAN  DIEGO  COUNTY. 

NORWALK  CITY  IN  LOS  ANGELES  COUNTY. 

OAKLAND  CITY  IN  ALAMEDA  COUNTY. 

OXNARD  CITY  IN  VENTURA  COUNTY. 

PALMDALE  CITY  IN  LOS  ANGELES  COUNTY. 

PARADISE  CITY  IN  BUTTE  COUNTY. 

PARAMOUNT  CITY  IN  LOS  ANGELES  COUNTY. 

PERRIS  CITY  IN  RIVERSIDE  COUNTY. 

PICO  RIVERA  CITY  IN  LOS  ANGELES  COUNTY. 

PLUMAS  COUNTY. 

POMONA  CITY  IN  LOS  ANGELES  COUNTY. 

PORTERVILLE  CITY  IN  TULARE  COUNTY. 

REDDING  CITY  IN  SHASTA  COUNTY. 

RIALTO  CITY  IN  SAN  BERNARDINO  COUNTY. 

RICHMOND  CITY  IN  CONTRA  COSTA  COUNTY. 

RIDGECREST  CITY  IN  KERN  COUNTY. 

RIVERSIDE  CITY  IN  RIVERSIDE  COUNTY. 

RIVERSIDE  COUNTY  LESS  BANNING  CITY,  CATHEDRAL  CITY,  CORONA  CITY 
HEMET  CITY,  INDIO  CITY,  LAKE  ELSINORE  CITY,  MORENO  VALLEY  CITy' 
MURRIETA  CITY,  NORCO  CITY,  PALM  DESERT  CITY,  PALM  SPRINGS  CITy' 
PERRIS  CITY,  RIVERSIDE  CITY,  TEMECULA  CITY. 

ROSEMEAD  CITY  IN  LOS  ANGELES  COUNTY 

SACRAMENTO  CITY  IN  SACRAMENTO  COUNTY. 

SALINAS  CITY  IN  MONTEREY  COUNTY. 

SAN  BENITO  COUNTY  LESS  HOLISTER  CITY. 

SAN  BERNARDINO  CITY  IN  SAN  BERNARDINO  COUNTY 

SAN   BERNARDINO  COUNTY   LESS   APPLE   VALLEY  CITY.   CHINO  CITY    CHINO 
HILLS  CITY,  COLTON  CITY,  FONTANA  CITY,  HESPERIA  CITY,  HIGHLAND  CITY 
MONTCLAIR  CITY,   ONTARIO  CITY,   RANCHO  CUCAMONGA  CITY,   REDLANDS 
CITY,  RIALTO  CITY,  SAN  BERNARDINO  CITY,  UPLAND  CITY,  VICTORVILLE  CITY 
YUCAIPA  CITY. 
SAN  JOAQUIN  COUNTY  LESS  LODI  CITY,  MANTECA  CITY,  STOCKTON  CITY  TRA- 
CEY CITY. 
SAN  PABLO  CITY  IN  CONTRA  COSTA  COUNTY. 
SANTA  CRUZ  CITY  IN  SANTA  CRUZ  COUNTY. 

SANTA  CRUZ  COUNTY  LESS  SANTA  CRUZ  CITY,  WATSONVILLE  CITY. 
SANTA  MARIA  CITY  IN  SANTA  BARBARA  COUNTY. 
SANTA  PAULA  CITY  IN  VENTURA  COUNTY. 
SEASIDE  CITY  IN  MONTEREY  COUNTY. 
SHASTA  COUNTY  LESS  REDDING  CITY. 
SIERRA  COUNTY. 
SISKIYOU  COUNTY. 

SOUTH  GATE  CITY  IN  LOS  ANGELES  COUNTY. 

STANISLAUS  COUNTY  LESS  CERES  CITY,  MODESTO  CITY,  TURLOCK  CITY. 
STOCKTON  CITY  IN  SAN  JOAQUIN  COUNTY. 
SUISON  CITY  IN  SOLANO  COUNTY. 
SUTTER  COUNTN'  LESS  YUBA  CITY. 
TEHAMA  COUNTY. 

TRACEY  CITY  IN  SAN  JOAQUIN  COUNTY. 
TRINITY  COUNTY. 
TULARE  CITY  IN  TULARE  COUNTY. 

TULARE  COUNTY  LESS  PORTERVILLE  CITY,  TULARE  CITY,  VISALIA  CITY 
TUOLUMNE  COUNTY. 
TURLOCK  CITY  IN  STANISLAUS  COUNTY. 
VALLEJO  CITY  IN  SOLANO  COUNTY. 
VICTORVILLE  CITY  IN  SAN  BERNARDINO  COUNTY. 
VISALIA  CITY  IN  TULARE  COUNTY. 
WATSONVILLE  CITY  IN  SANTA  CRUZ  COUNTY. 
WEST  HOLLYWOOD  CITY  IN  LOS  ANGELES  COUNTY. 
WEST  SACRAMENTO  CITY  IN  YOLO  COUNTY. 
WOODLAND  CITY  IN  YOLO  COUNTY. 
YUBA  CITY  IN  SUTTER  COUNTY. 
YUBA  COUNTY. 


COLORADO 


ALAMOSA  COUNTY  ALAMOSA  COUNTY. 

CONEJOS  COUNTY  |  CONEJOS  COUNTY. 
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LABOR  Surplus  Areas.— Continued 

[October  1,  1999  Through  September  30,  2000) 


Eligible  labor  surplus  areas 


COSTILLA  COUNTY  

DOLORES  COUNTY  

LAS  ANIMAS  COUNTY  ., 
MONTEZUMA  COUNTY 
MONTROSE  COUNTY  ... 

PUEBLO  CITY  

RIO  GRANDE  COUNTY 
SAGUACHE  COUNTY  .. 
SAN  JUAN  COUNTY  ...„ 


ANSONIA  TOWN 

BRIDGEPORT  CITY  ... 

HARTFORD  CITY 

KILLINGLY  TOWN 

NEW  BRITAIN  CITY  ... 
NEW  LONDON  CITY  .. 
PLAINFIELD  TOWN  ... 

PUTNAM  TOWN 

SPRAGUETOWN  

STERLING  TOWN , 

VOLUNTOWN  TOWN 
WATERBURY  CITY  ... 


WASHINGTON  DC  CITY 


BALANCE  OF  BAY  COUNTY  

BOYNTON  BEACH  CITY  

DE  SOTO  COUNTY  

DELRAY  BEACH  CITY 

DIXIE  COUNTY  - 

FORT  PIERCE  CITY 

FRANKLIN  COUNTY  ^„ 

GLADES  COUNTY 

GULF  COUNTY  

HALLANDALE  CITY  

HAMILTON  COUNTY  

HARDEE  COUNTY 

HENDRY  COUNTY  

HIALEAH  CITY  

HIGHLANDS  COUNTY 

HOLMES  COUNTY  

HOMESTEAD  CITY  

INDIAN  RIVER  COUNTY  

LAKE  WORTH  CITY 

LAUDERDALE  LAKES  CITY 

MARTIN  COUNTY  

MIAMI  BEACH  CITY 

MIAMI  CITY  

NORTH  MIAMI  CITY 

OKEECHOBEE  COUNTY  

PANAMA  CITY  

BALANCE  OF  POLK  COUNTY 

PORT  ST.  LUCIE  CITY  

RIVIERA  BEACH  CITY 

BALANCE  OF  ST.  LUCIE  COUNTY 

TAYLOR  COUNTY  

WEST  PALM  BEACH  CITY 


ALBANY  CITY   

APPLING  COUNTY  ... 
ATKINSON  COUNTY 

ATLANTA  CITY  

AUGUSTA  CITY  


Civil  jurisdictions  included 


COSTILLA  COUNTY. 

DOLORES  COUNTY. 

LAS  ANIMAS  COUNTY. 

MONTEZUMA  COUNTY. 

MONTROSE  COUNTY. 

PUEBLO  CITY  IN  PUEBLO  COUNTY. 

RIO  GRANDE  COUNTY. 

SAGUACHE  COUNTY. 

SAN  JUAN  COUNTY. 


CONNECTICUT 


ANSONIA  TOWN. 
BRIDGEPORT  CITY. 
HARTFORD  CITY. 
KILLINGLY  TOWN. 
NEW  BRITAIN  CITY. 
NEW  LONDON  CITY. 
PLAINFIELD  TOWN. 
PUTNAM  TOWN. 
SPRAGUE  TOWN. 
STERLING  TOWN. 
VOLUNTOWN  TOWN. 
WATERBURY  CITY. 


DISTRICT  OF  COLUMBIA 


WASHINGTON  DC  CITY  IN  DISTRICT  OF  COLUMBIA. 


FLORIDA 


BAY  COUNTY  LESS  PANAMA  CITY. 

BOYNTON  BEACH  CITY  IN  PALM  BEACH  COUNTY. 

DE  SOTO  COUNTY. 

DELRAY  BEACH  CITY  IN  PALM  BEACH  COUNTY. 

DIXIE  COUNTY  . 

FORT  PIERCE  CITY  IN  ST.  LUCIE  COUNTY. 

FRANKLIN  COUNTY. 

GLADES  COUNTY 

GULF  COUNTY. 

HALLANDALE  CITY  IN  BROWARD  COUNTY. 

HAMILTON  COUNTY. 

HARDEE  COUNTY. 

HENDRY  COUNTY. 

HIALEAH  CITY  IN  MIAMI-DADE  COUNTY. 

HIGHLANDS  COUNTY. 

HOLMES  COUNTY. 

HOMESTEAD  CITY  IN  MIAMI-DADE  COUNTY. 

INDIAN  RIVER  COUNTY 

LAKE  WORTH  CITY  IN  PALM  BEACH  COUNTY. 

LAUDERDALE  LAKES  CITY  IN  BROWARD  COUNTY. 

MARTIN  COUNTY 

MIAMI  BEACH  CITY  IN  MIAMI-DADE  COUNTY. 

MIAMI  CITY  IN  MIAMI-DADE  COUNTY. 

NORTH  MIAMI  CITY  IN  MIAMI-DADE  COUNTY. 

OKEECHOBEE  COUNTY. 

PANAMA  CITY  IN  BAY  COUNTY. 

POLK  COUNTY  LESS  LAKELAND  CITY,  WINTER  HAVEN  CITY. 

PORT  ST.  LUCIE  CITY  IN  ST.  LUCIE  COUNTY. 

RIVIERA  BEACH  CITY  IN  PALM  BEACH  COUNTY. 

ST.  LUCIE  COUNTY  LESS  FORT  PIERCE  CITY  PORT  ST.  LUCIE  CITY. 

TAYLOR  COUNTY. 

WEST  PALM  BEACH  CITY  IN  PALM  BEACH  COUNTY. 


GEORGIA 


ALBANY  CITY  IN  DOUGHERTY  COUNTY. 

APPLING  COUNTY. 

ATKINSON  COUNTY. 

ATLANTA  CITY  IN  DE  KALB  COUNTY  FULTON  COUNTY. 

AUGUSTA  CITY  IN  RICHMOND  COUNTY. 


Federal  Register/Vol.  64,  No.  199/Friday,  October  15.  1999/Notices 

55975 

Labor  Surplus  Areas.— Continued 

[Octoberl,  1999  Through  September  30,  2000) 

Eligible  labor  surplus  areas 

Civil  jurisdictions  included                                                        | 

BACON  COUNTY  

BACON  COUNTY. 

BAKER  COUNTY. 

BEN  HILL  COUNTY. 

BRANTLEY  COUNTY. 

BURKE  COUNTY. 

CALHOUN  COUNTY 

CHATTAHOOCHEE  COUNTY, 

CLAY  COUNTY. 

CRISP  COUNTY. 

DODGE  COUNTY. 

DOOLY  COUNTY. 

EARLY  COUNTY. 

ELBERT  COUNTY. 

EMANUEL  COUNTY. 

FANNIN  COUNTY. 

GLASCOCK  COUNTY. 

GRADY  COUNTY. 

GREENE  COUNTY. 

HANCOCK  COUNTY. 

HARALSON  COUNTY. 

HINESVILLE  CITY  IN  LIBERTY  COUNTY. 

JEFF  DAVIS  COUNTY. 

JEFFERSON  COUNTY. 

JOHNSON  COUNTY. 

LA  GRANGE  CITY  IN  TROUP  COUNTY. 

LIBEHI Y  COUNTY  LESS  HINESVII 1  F  CITY. 

LINCOLN  COUNTY. 

MACON  CITY  IN  BIBB  COUNTY. 

JONES  COUNTY. 

MACON  COUNTY. 

MC  DUFFIE  COUNTY. 

MITCHELL  COUNTY. 

MONROE  COUNTY. 
MONTGOMERY  COUNTY. 
PEACH  COUNTY. 
POLK  COUNTY. 
RANDOLPH  COUNTY. 
SCREVEN  COUNTY. 
STEWART  COUNTY. 
SUM  ItR  COUNTY. 
TALIAFERRO  COUNTY. 
TAYLOR  COUNTY. 
TELFAIR  COUNTY. 
TERRELL  COUNTY. 
TOOMBS  COUNTY. 
TOWNS  COUNTY. 
TREUTLEN  COUNTY. 
TURNER  COUNTY. 
TWIGGS  COUNTY. 
WARREN  COUNTY. 
WASHINGTON  COUNTY. 
WAYNE  COUNTY. 
WHEELER  COUNTY. 
WILCOX  COUNTY. 
WILKES  COUNTY. 
WILKINSON  COUNTY. 
WORTH  COUNTY. 

BAKER  COUNTY 

BEN  HILL  COUNTY _.. 

BRANTLEY  COUNTY 

BURKE  COUNTY 

CALHOUN  COUNTY  

CHATTAHOOCHEE  COUNTY  

CLAY  COUNTY  ...; « 

CRISP  COUNTY 

DODGE  COUNTY  

DOOLY  COUNTY ,.... 

EARLY  COUNTY  ...„ ...„.,. 

ELBERT  COUNTY 

EMANUEL  COUNTY  ;. 

FANNIN  COUNTY  

GLASCOCK  COUNTY 

GRADY  COUNTY „ 

GREENE  COUNTY  

HANCOCK  COUNTY „-. 

HARALSON  COUNTY „... 

HINESVILLE  CITY ., 

JEFF  DAVIS  COUNTY  ..„,.....„. 

JEFFERSON  COUNTY 

JOHNSON  COUNTY 

LA  GRANGE  CITY  

BALANCE  OF  LIBERTY  COUNTY 

LINCOLN  COUNTY 

MACON  CITY  „ 

MACON  COUNTY 

MC  DUFFIE  COUNTY .„ 

MITCHELL  COUNTY 

MONROE  COUNTY 

MONTGOMERY  COUNTY  

PEACH  COUNTY 

POLK  COUNTY  

RANDOLPH  COUNTY ..„. „ 

SCREVEN  COUNTY  „ , 

STEWART  COUNTY , 

SUMTER  COUNTY ,..„. 

TAUAFERRO  COUNTY „ 

TAYLOR  COUNTY  „ 

TELFAIR  COUNTY 

TERRELL  COUNTY  

TOOMBS  COUNTY 

TOWNS  COUNTY  ., ..... 

TREUTLEN  COUNTY 

TURNER  COUNTY ,. . , 

TWIGGS  COUNTY _ 

WARREN  COUNTY 

WASHINGTON  COUNTY ...„ 

WAYNE  COUNTY  „ 

WHEELER  COUNTY 

WILCOX  COUNTY  

WILKES  COUNTY  

WILKINSON  COUNTY  „ 

WORTH  COUNTY  j... „ 

HAWAII 

HAWAII  COUNTY _....; 

KAUAI  COUNTY „.... 

MAUI  COUNTY . 

HAWAII  COUNTY. 
KAUAI  COUNTY. 
MAUI  COUNTY. 

IDAHO 

ADAMS  COUNTY 

ADAMS  COUNTY. 
BENEWAH  COUNTY. 
BOISE  COUNTY. 
BONNER  COUNTY. 
BOUNDARY  COUNTY. 

BENEWAH  COUNTY 

BOISE  COUNTY „ 

BONNER  COUNTY 

BOUNDARY  COUNTY 
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Labor  Surplus  Areas.— Continued 

[October  1,  1999  Through  September  30,  2000] 


Eligible  labor  surplus  areas 


CARIBOU  COUNTY  

CASSIA  COUNTY  

CLEARWATER  COUNTY  „ 

COEUR  D'ALENE  CITY  

CUSTER  COUNTY  

ELMORE  COUNTY  

FREMONT  COUNTY 

GEM  COUNTY  

IDAHO  COUNTY  

BALANCE  OF  KOOTENAI  COUNTY  .. 

LEMHI  COUNTY 

LEWIS  COUNTY  

MINIDOKA  COUNTY 

BALANCE  OF  NEZ  PERCE  COUNTY 

PAYETTE  COUNTY 

POWER  COUNTY  

SHOSHONE  COUNTY  

VALLEY  COUNTY  

WASHINGTON  COUNTY 


ALEXANDER  COUNTY 

ALTON  CITY 

BELLEVILLE  CITY 

CARPENTERSVILLE  CITY 
CHICAGO  HEIGHTS  CITY  . 

CICERO  CITY 

CLAY  COUNTY  - 

CRAWFORD  COUNTY  

DANVILLE  CITY  

DECATUR  CITY  

DOLTON  VILLAGE 

EAST  ST.  LOUIS  CITY  

EDWARDS  COUNTY  

FAYETTE  COUNTY  

FRANKLIN  COUNTY  

FREEPORT  CITY  „ 

FULTON  COUNTY  

GALLATIN  COUNTY  

GRANITE  CITY 

GRUNDY  COUNTY  

HAMILTON  COUNTY 

HARDIN  COUNTY , 

HARVEY  CITY  

JASPER  COUMTY 

JEFFERSON  COUNTY  — 

JOHNSON  COUNTY  

JOUET  CITY  

KANKAKEE  CITY  

LA  SALLE  COUNTY 

LAWRENCE  COUNTY  

MARION  COUNTY  

MASON  COUNTY  

MAYWOOD  VILLAGE  

MONTGOMERY  COUNTY 

NORTH  CHICAGO  CITY  ... 

PERRY  COUNTY  

POPE  COUNTY 

PULASKI  COUNTY  

RANDOLPH  COUNTY 

ROCKFORD  CITY  

SALINE  COUNTY  

SCOTT  COUNTY  

UNION  COUNTY  

WABASH  COUNTY  

WAUKEGAN  CITY 

WAYNE  COUNTY  

WHITE  COUNTY  

WILLIAMSON  COUNTY  ... 


Civit  jurisdictions  included 


CARIBOU  COUNTY. 

CASSIA  COUNTY. 

CLEARWATER  COUNTY. 

COEUR  D'ALENE  CITY  IN  KOOTENAI  COUNTY. 

CUSTER  COUNTY. 

ELMORE  COUNTY. 

FREMONT  COUNTY. 

GEM  COUNTY. 

IDAHO  COUNTY. 

LESS  COEUR  D'ALENE  CITY. 

LEMHI  COUNTY. 

LEWIS  COUNTY. 

MINIDOKA  COUNTY. 

NEZ  PERCE  COUNTY  LESS  LEWISTON  CITY. 

PAYETTE  COUNTY. 

POWER  COUNTY. 

SHOSHONE  COU?^TY. 

VALLEY  COUNTY. 

WASHINGTON  COUNTY. 


ILUNOIS 


ALEXANDER  COUNTY. 

ALTON  CITY  IN  MADISON  COUNTY. 

BELLEVILLE  CITY  IN  ST.  CLAIR  COUNTY. 

CARPENTERSVILLE  CITY  IN  KANE  COUNTY. 

CHICAGO  HEIGHTS  CITY  IN  COOK  COUNTY. 

CICERO  CITY  IN  COOK  COUNTY. 

CLAY  COUNTY. 

CRAWFORD  COUNTY. 

DANVILLE  CITY  IN  VERMILION  COUNTY. 

DECATUR  CITY  IN  MACON  COUNTY. 

DOLTON  VILLAGE  IN  COOK  COUNTY. 

EAST  ST.  LOUIS  CITY  IN  ST.  CLAIR  COUNTY. 

EDWARDS  COUNTY. 

FAYETTE  COUNTY. 

FRANKLIN  COUNTY. 

FREEPORT  CITY  IN  STEPHENSON  COUNTY. 

FULTON  COUNTY. 

GALLATIN  COUNTY. 

GRANITE  CITY  IN  MADISON  COUNTY. 

GRUNDY  COUNTY. 

HAMILTON  COUNTY. 

HARDIN  COUNTY. 

HARVEY  CITY  IN  COOK  COUNTY. 

JASPER  COUNTY. 

JEFFERSON  COUNTY. 

JOHNSON  COUNTY. 

JOLIET  CITY  IN  WILL  COUNTY. 

KANKAKEE  CITY  IN  KANKAKEE  COUNTY. 

LA  SALLE  COUNTY. 

LAWRENCE  COUNTY. 

MARION  COUNTY. 

MASON  COUNTY. 

MAYWOOD  VILLAGE  IN  COOK  COUNTY. 

MONTGOMERY  COUrJTY. 

NORTH  CHICAGO  CITY  IN  LAKE  COUNTY. 

PERRY  COUNTY. 

POPE  COUNTY. 

PULASKI  COUNTY. 

RANDOLPH  COUNTY. 

ROCKFORD  CITY  IN  WINNEBAGO  COUNTY. 

SALINE  COUNTY. 

SCOTT  COUNTY. 

UNION  COUNTY. 

WABASH  COUNTY. 

WAUKEGAN  CITY  IN  LAKE  COUNTY. 

WAYNE  COUNTY. 

WHITE  COUNTY. 

WILLIAMSON  COUNTY. 
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Labor  Surplus  Areas.— Continued 

(October  1,  1999  Through  September  30,  2000] 


Eligible  labor  surplus  areas 


CRAWFORD  COUNTY 
EAST  CHICAGO  CITY  . 

GARY  CITY  

GREENE  COUNTY  

ORANGE  COUNTY  

PERRY  COUNTY  

RANDOLPH  COUNTY  .. 
SULLIVAN  COUNTY  .... 
TERRE  HAUTE  CITY  ... 
VERMILLION  COUNTY 


ATCHISON  COUNTY  

CHAUTAUQUA  COUNTY 
CHEROKEE  COUNTY  .... 

COFFEY  COUNTY  

DONIPHAN  COUNTY 

GEARY  COUNTY  

KANSAS  CITY  KN  

LINN  COUNTY  

OSAGE  COUNTY 

WOODSON  COUNTY  


ADAIR  COUNTY 

BALLARD  COUNTY  

BATH  COUNTY  

BELL  COUNTY 

BOYD  COUNTY  

BREATHITT  COUNTY 

BRECKINRIDGE  COUNTY 

BUTLER  COUNTY  

CARLISLE  COUNTY  

CARTER  COUNTY 

CASEY  COUNTY „ 

CLAY  COUNTY , 

CLINTON  COUNTY  

CRITTENDEN  COUNTY  ... 
CUMBERLAND  COUNTY  . 

EDMONSON  COUNTY  

ELLIOTT  COUNTY  

FLEMING  COUNTY 

FLOYD  COUNTY 

FULTON  COUNTY  ....: 

GRAVES  COUNTY 

GRAYSON  COUNTY  

GREEN  COUNTY  

GREENUP  COUNTY 

HANCOCK  COUNTY 

HARLAN  COUNTY  

HENDERSON  CITY 

JOHNSON  COUNTY  

KNOTT  COUNTY  

KNOX  COUNTY  

LAWRENCE  COUNTY  

LEE  COUNTY  

LESLIE  COUNTY  

LETCHER  COUNTY 

LEWIS  COUNTY  

LIVINGSTON  COUNTY  

LYON  COUNTY 

MAGOFFIN  COUNTY 

MARION  COUNTY  

MARSHALL  COUNTY  

MARTIN  COUNTY  

MC  CREARY  COUNTY  

MCLEAN  COUNTY  


Civil  jurisdictions  included 


INDIANA 


CRAWFORD  COUNTY. 

EAST  CHICAGO  CITY  IN  4JVKE  COUNTY. 

GARY  CITY  IN  LAKE  COUNTY. 

GREENE  COUNTY. 

ORANGE  COUNTY. 

PERRY  COUNTY. 

RANDOLPH  COUNTY. 

SULLIVAN  COUNTY. 

TERRE  HAUTE  CITY  IN  VIGO  COUNTY. 

VERMILLION  COUNTY 


KANSAS 


ATCHISON  COUNTY. 

CHAUTAUQUA  COUNTY. 

CHEROKEE  COUNTY. 

COFFEY  COUNTY. 

DONIPHAN  COUNTY. 

GEARY  COUNTY. 

KANSAS  CITY  KN  IN  WYANDOTTE  COUNTY. 

LINN  COUNTY. 

OSAGE  COUNTY. 

WOODSON  COUNTY. 


KENTUCKY 


ADAIR  COUNTY. 

BALLARD  COUNTY. 

BATH  COUNTY. 

BELL  COUNTY. 

BOYD  COUNTY. 

BREATHITT  COUNTY. 

BRECKINRIDGE  COUNTY. 

BUTLER  COUNTY. 

CARLISLE  COUNTY. 

CARTER  COUNTY. 

CASEY  COUNTY. 

CLAY  COUNTY. 

CLINTON  COUNTY. 

CRITTENDEN  COUNTY. 

CUMBERLAND  COUNTY. 

EDMONSON  COUNTY. 

ELLIOTT  COUNTY. 

FLEMING  COUNTY. 

FLOYD  COUNTY. 

FULTON  COUNTY. 

GRAVES  COUNTY. 

GRAYSON  COUNTY. 

GREEN  COUNTY. 

GREENUP  COUNTY. 

HANCOCK  COUNTY. 

HARLAN  COUNTY. 

HENDERSON  CITY  IN  HENDERSON  COUNTY. 

JOHNSON  COUNTY. 

KNOTT  COUNTY. 

KNOX  COUNTY. 

LAWRENCE  COUNTY. 

LEE  COUNTY. 

LESLIE  COUNTY. 

LETCHER  COUNTY. 

LEWIS  COUNTY. 

LIVINGSTON  COUNTY. 

LYON  COUNTY. 

MAGOFFIN  COUNTY. 

MARION  COUNTY. 

MARSHALL  COUNTY. 

MARTIN  COUNTY. 

MC  CREARY  COUNTY. 

MC  LEAN  COUNTY. 
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MENIFEE  COUNTY 

MENIFEE  COUNTY. 

MORGAN  COUNTY. 

MUHLENBERG  COUNTY. 

OHIO  COUNTY. 

PERRY  COUNTY. 

PIKE  COUNTY. 

POWELL  COUNTY. 

RUSSELL  COUNTY. 

TAYLOR  COUNTY. 

UNION  COUNTY. 

WARREN  COUNTY  LESS  BOWLING  GREEN  CITY. 

WAYNE  COUNTY. 

WEBSTER  COUNTY. 

WHITLEY  COUNTY. 

WOLFE  COUNTY:- 

MORGAN  COUNTY  

MUHLENBERG  COUNTY  

OHIO  COUNTY  

PERRY  COUNTY 

PIKE  COUNTY  

POWELL  COUNTY 

RUSSELL  COUNTY  , 

TAYLOR  COUNTY 

UNION  COUNTY  

BALANCE  OF  WARREN  COUNTY  

WAYNE  COUNTY 

WEBSTER  COUNTY „ 

WHITLEY  COUNTY 

WOLFE  COUNTY 

LOUISIANA 

ACADIA  PARISH  

ACADIA  PARISH. 

ALEXANDRIA  CITY  IN  RAPIDES  PARISH. 

ALLEN  PARISH. 

AVOYELLES  PARISH. 

BEAUREGARD  PARISH. 

BIENVILLE  PARISH. 

BOSSIER  PARISH  LESS  BOSSIER  CITY,  SHREVEPORT  CITY. 

CALDWELL  PARISH. 

CATAHOULA  PARISH. 

CLAIBORNE  PARISH. 

CONCORDIA  PARISH. 

DE  SOTO  PARISH. 

EAST  CARROLL  PARISH. 

EAST  FELICIANA  PARISH. 

FRANKLIN  PARISH. 

GRANT  PARISH. 

IBERVILLE  PARISH. 

JACKSON  PARISH. 

JEFFERSON  DAVIS  PARISH. 

LA  SALLE  PARISH. 

LAKE  CHARLES  CITY  IN  CALCASIEU  PARISH. 

MADISON  PARISH. 

MONROE  CITY  IN  OUACHITA  PARISH. 

MOREHOUSE  PARISH. 

NATCHITOCHES  PARISH. 

NEW  IBERIA  CITY  IN  IBERIA  PARISH. 

NEW  ORLEANS  CITY  IN  ORLEANS  PARISH. 

POINTE  COUPEE  PARISH. 

RED  RIVER  PARISH. 

RICHLAND  PARISH. 

SABINE  PARISH. 

SHREVEPORT  CITY  IN  BOSSIER  PARISH,  CADDO  PARISH. 

ST.  HELENA  PARISH. 

ST.  JAMES  PARISH. 

ST.  JOHN  BAPTIST  PARISH. 

ST.  LANDRY  PARISH. 

ST.  MARTIN  PARISH. 

ST.  MARY  PARISH. 

TANGIPAHOA  PARISH. 

TENSAS  PARISH. 

VERMILION  PARISH. 

VERNON  PARISH. 

WASHINGTON  PARISH. 

WEBSTER  PARISH. 

WEST  CARROLL  PARISH. 

WEST  FELICIANA  PARISH. 

WINN  PARISH. 

ALEXANDRIA  CITY 

ALLEN  PARISH  

AVOYELLES  PARISH  

BEAUREGARD  PARISH  „ 

BIENVILLE  PARISH  

BALANCE  OF  BOSSIER  PARISH  

CALDWELL  PARISH  „ 

CATAHOULA  PARISH  .„ 

CLAIBORNE  PARISH 

' 

CONCORDIA  PARISH 

DE  SOTO  PARISH  

EAST  CARROLL  PARISH 

EAST  FELICIANA  PARISH  

FRANKLIN  PARISH 

GRANT  PARISH  

IBERVILLE  PARISH  

JACKSON  PARISH  

JEFFERSON  DAVIS  PARISH 

LA  SALLE  PARISH 

LAKE  CHARLES  CITY  

MADISON  PARISH 

MONROE  CITY 

MOREHOUSE  PARISH 

NATCHITOCHES  PARISH 

NEW  IBERIA  CITY 

NEW  ORLEANS  CITY 

POINTE  COUPEE  PARISH 

RED  RIVER  PARISH 

RICHLAND  PARISH  

SABINE  PARISH  

SHREVEPORT  CITY 

ST.  HELENA  PARISH  

ST.  JAMES  PARISH 

ST.  JOHN  BAPTIST  PARISH 

ST.  LANDRY  PARISH 

ST.  MARTIN  PARISH  

ST.  MARY  PARISH  

TANGIPAHOA  PARISH 

TENSAS  PARISH 

VERMILION  PARISH 

■^ 

VERNON  PARISH  

WASHINGTON  PARISH 

- 

WEBSTER  PARISH 

WEST  CARROLL  PARISH  

WEST  FELICIANA  PARISH  

WINN  PARISH 

MAINE 

AROOSTOOK  COUNTY  

AROOSTOOK  COUNTY. 
FRANKLIN  COUNTY. 
OXFORD  COUNTY. 

• 

FRANKLIN  COUNTY 

OXFORD  COUNTY  
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PISCATAQUIS  COU^f^V  

PISCATAQUIS  COUNTY. 

SOMERSET  COUNTY  

SOMERSET  COUNTY. 

WASHINGTON  COUNTY 

WASHINGTON  COUNTY. 

MARYLAND 


ALLEGANY  COUNTY 

ANNAPOLIS  CITY  

BALTIMORE  CITY 

CECIL  COUNTY 

DORCHESTER  COUNTY 

GARRETT  COUNTY  

KENT  COUNTY  

SOMERSET  COUNTY  

WORCESTER  COUNTY  .. 

ADAMS  TOWN  

ATHOL  TOWN  

CHESTER  TOWN 

FALL  RIVER  CITY „.. 

FLORIDA  TOWN  

GAY  HEAD  TOWN  

HINSDALE  TOWN 

LAWRENCE  CITY  _. 

MASHPEE  TOWN  

NEW  BEDFORD  CITY  

PROVINCETOWN  TOWN 

SAVOY  TOWN  

SHELBURNE  TOWN 

TRURO  TOWN  

WELLFLEET  TOWN  


ALLEGANY  COUNTY. 

ANNAPOLIS  CITY  IN  ANNE  ARUNDEL  COUNTY. 

BALTIMORE  CITY. 

CECIL  COUNTY. 

DORCHESTER  COUNTY. 

GARRETT  COUNTY. 

KENT  COUNTY. 

SOMERSET  COUNTY. 

WORCESTER  COUNTY. 


MASSACHUSETTS 


ADAMS  TOWN  IN  BERKSHIRE  COUNTY. 
ATHOL  TOWN  IN  WORCESTER  COUNTY. 
CHESTER  TOWN  IN  HAMPDEN  COUNTY. 
FALL  RIVER  CITY  IN  BRISTOL  COUNTY. 
FLORIDA  TOWN  IN  BERKSHIRE  COUNTY. 
GAY  HEAD  TOWN  IN  DUKES  COUNTY. 
HINSDALE  TOWN  IN  BERKSHIRE  COUNTY. 
LAWRENCE  CITY  IN  ESSEX  COUNTY. 
MASHPEE  TOWN  IN  BARNSTABLE  COUNTY. 
NEW  BEDFORD  CITY  IN  BRISTOL  COUNTY. 
PROVINCETOWN  TOWN  IN  BARNSTABLE  COUNTY. 
SAVOY  TOWN  IN  BERKSHIRE  COUNTY. 
SHELBURNE  TOWN  IN  FRANKLIN  COUNTY. 
TRURO  TOWN  IN  BARNSTABLE  COUNTY. 
WELLFLEET  TOWN  iN  BARNSTABLE  COUNTY. 


MICHK3AN 


ALCONA  COUNTY „. 

ALGER  COUNTY 

ALPENA  COUNTY  

ANTRIM  COUNTY  

ARENAC  COUNTY 

BARAGA  COUNTY 

BAY  CITY  

BEN2IE  COUNTY 

BURTON  CITY  .... 

CHEBOYGAN  COUNTY 

CHIPPEWA  COUNTY  .... 

CLARE  COUNTY 

CRAWFORD  COUNTY 

DELTA  COUNTY  

DETROIT  CITY 

EMMET  COUNTY 

FUNTCITY 

GLADWIN  COUNTY 

GOGEBIC  COUNTY 

HIGHLAND  PARK  CITY 

IOSCO  COUNTY  

IRON  COUNTY 

JACKSON  CITY , 

KALKASKA  COUNTY  

KEWEENAW  COUNTY  

LAKE  COUNTY  

LUCE  COUNTY  , 

MACKINAC  COUNTY 

MANISTEE  COUNTY  

MASON  COUNTY 

MENOMINEE  COUNTY  

MISSAUKEE  COUNTY 

MONTCALM  COUNTY  

MONTMORENCY  COUNTY  ... 
MOUNT  MORRIS  TOWNSHIP 


ALCONA  COUNTY. 

ALGER  COUNTY. 

ALPENA  COUNTY. 

ANTRIM  COUNTY. 

ARENAC  COUNTY. 

BARAGA  COUNTY. 

BAY  CITY  IN  BAY  COUNTY. 

BENZIE  COUNTY. 

BURTON  CITY  IN  GENESEE  COUNTY. 

CHEBOYGAN  COUNTY. 

CHIPPEWA  COUNTY. 

CLARE  COUNTY. 

CRAWFORD  COUNTY. 

DELTA  COUNTY. 

DETROIT  CITY  IN  WAYNE  COUNTY. 

EMMET  COUNTY. 

FLINT  CITY  IN  GENESEE  COUNTY. 

GLADWIN  COUNTY. 

GOGEBIC  COUNTY. 

HIGHLAND  PARK  CITY  IN  WAYNE  COUNTY. 

IOSCO  COUNTY. 

IRON  COUNTY. 

JACKSON  CITY  IN  JACKSON  COUNTY. 

KALKASKA  COUNTY. 

KEWEENAW  COUNTY. 

LAKE  COUNTY. 

LUCE  COUNTY. 

MACKINAC  COUNTY. 

MANISTEE  COUNTY. 

MASON  COUNTY. 

MENOMINEE  COUNTY. 

MISSAUKEE  COUNTY. 

MONTCALM  COUNTY. 

MONTMORENCY  COUNTY. 

MOUNT  MORRIS  TOWNSHIP  IN  GENESEE  COUNTY. 
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MUSKEGON  CITY 

MUSKEGON  CITY  IN  MUSKEGON  COUNTY. 

NEWAYGO  COUNTY 

NEWAYGO  COUNTY. 

OCEANA  COUNTY 

OGEMAW  COUNTY 

OCEANA  COUNTY. 
OGEMAW  COUNTY. 

ONTONAGON  COUNTY  ;....., 

OSCEOLA  COUNTY „ 

ONTONAGON  COUNTY. 
OSCEOLA  COUNTY. 
OSCODA  COUNTY. 

PONTIACCITY 

PONTIAC  CITY  IN  OAKLAND  COUNTY. 

PORT  HURON  CITY  

PORT  HURON  CITY  IN  ST.  CLAIR  COUNTY. 

PRESQUE  ISLE  COUNTY  

PRESQUE  ISLE  COUNTY. 

ROSCOMMON  COUNTY 

SAGINAW  CITY 

ROSCOMMON  COUNTY. 

SAGINAW  CITY  IN  SAGINAW  COUNTY. 

SCHOOLCRAFT  COUNT/  ..„ 

WEXFORD  COUNTY  

SCHOOLCRAFT  COUNTY. 
WEXFORD  COUNTY 

MINNESOTA 


AITKIN  COUNTY  

AITKIN  COUNTY. 
BECKER  COUNTY. 
CASS  COUNTY. 
CLEARWATER  COUNTY. 
ITASCA  COUNTY. 
KANABEC  COUNTY. 
KOOCHICHING  COUNTY. 
MAHNOMEN  COUNTY. 
MARSHALL  COUNTY. 
MILLE  LACS  COUNTY. 
MORRISON  COUNTY. 
NORMAN  COUNTY. 
PINE  COUNTY. 
RED  LAKE  COUNTY. 
TODD  COUNTY 

BECKER  COUNTY 

CASS  COUNTY 

CLEARWATER  COUNTY 

♦ 

ITASCA  COUNTY 

KANABEC  COUNTY  

KOOCHICHING  COUNTY „ 

MAHNOMEN  COUNTY  „ 

MARSHALL  COUNTY 

Mil  1  F  I  ACS  COUNTY      

MORRISON  COUNTY 

NORMAN  COUNTY 

PINE  COUNTY „ 

RED  LAKE  COUNTY 

■ 

TODD  COUNTY  

MISSISSIPPI 


ADAMS  COUMTY 

ALCORN  COUNTY 

ATTALA  COUNTY 

BOLIVAR  COUNTY 

CALHOUN  COUNTY  

CHICKASAW  COUNTY 

CHOCTAW  COUNTY  

CUIBORNE  COUNTY 

CLARKE  COUNTY 

CLAY  COUNTY  

COAHOMA  COUNTY 

COLUMBUS  CITY  

COPIAH  COUNTY 

FRANKUN  COUNTY 

QEORGE  COUNTY 

GREENE  COUNTY  

GREENVILLE  CITY 

GRENADA  COUNTY 

HOLMES  COUNTY  

HUMPHREYS  COUNTY 

ISSAQUENA  COUNTY 

JEFFERSON  COUNTY  

JEFFERSON  DAVIS  COUNTY 

KEMPER  COUNTY  

LEFLORE  COUNTY  

MARION  COUNTY  

MARSHALL  COUNTY  

MERIDIAN  CITY 

MONROE  COUNTY  

MONTGOMERY  COUNTY 

NOXUBEE  COUNTY 

PANOLA  COUNTY 

PERRY  COUNTY  

PRENTISS  COUNTY 

QUITMAN  COUNTY 

SHARKEY  COUNTY  .„„ 


ADAMS  COUNTY. 

ALCORN  COUNTY. 

ATTALA  COUNTY. 

BOLIVAR  COUNTY. 

CALHOUN  COUNTY. 

CHICKASAW  COUNTY. 

CHOCTAW  COUNTY. 

CLAIBORNE  COUNTY. 

CLARKE  COUNTY. 

CLAY  COUNTY. 

COAHOMA  COUNTY. 

COLUMBUS  CITY  IN  LOWNDES  COUNTY. 

COPIAH  COUNTY. 

FRANKLIN  COUNTY. 

GEORGE  COUNTY. 

GREENE  COUNTY. 

GREENVILLE  CITY  IN  WASHINGTON  COUNTY. 

GRENADA  COUNTY. 

HOLMES  COUNTY. 

HUMPHREYS  COUNTY. 

ISSAQUENA  COUNTY. 

JEFFERSON  COUNTY. 

JEFFERSON  DAVIS  COUNTY. 

KEMPER  COUNTY. 

LEFLORE  COUNTY. 

MARION  COUNTY. 

MARSHALL  COUNTY. 

MERIDIAN  CITY  IN  LAUDERDALE  COUNTY. 

MONROE  COUNTY. 

MONTGOMERY  COUNTY. 

NOXUBEE  COUNTY. 

PANOLA  COUNTY. 

PERRY  COUNTY. 

PRENTISS  COUNTY. 

QUITMAN  COUNTY. 

SHARKEY  COUNTY. 
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SIMPSON  COUNTY     

SIMPSON  COUNTY. 

SUNFLOWER  COUNTY            

SUNFLOWER  COUNTY. 

TALLAHATCHIE  COUNTY  

TALLAHATCHIE  COUNTY. 

TIPPAH  COUNTY 

TIPPAH  COUNTY. 

TISHOMINGO  COUNTY    

TISHOMINGO  COUNTY. 

TUNICA  COUNTY 

TUNICA  COUNTY. 

WALTHALL  COUNTY           

WALTHALL  COUNTY. 

BALANCE  OF  WASHINGTON  COUhfTY 

WASHINGTON  COUNTY  LESS  GREENVILLE  CITY. 

WAYNE  COUNTY 

WAYNE  COUNTY. 

WILKINSON  COUNTY  

WILKINSON  COUNTY. 

WINSTON  COUNTY 

WINSTON  COUNTY. 

YALOBUSHA  COUNTY 

YALOBUSHA  COUNTY. 

YAZOO  COUNTY                       

YAZOO  COUNTY. 

BENTON  COUNTY 

BOLLINGER  COUNTY  

CALDWELL  COUNTY  

CLARK  COUNTY 

CRAWFORD  COUNTY  

DOUGLAS  COUNTY  

DUNKLIN  COUNTY  .-... 

HICKORY  COUNTY  

IRON  COUNTY 

LINN  COUNTY  

MADISON  COUNTY  

MILLER  COUNTY 

MISSISSIPPI  COUNTY  

MONTGOMERY  COUNTY 
NEW  MADRID  COUNTY  ... 

OZARK  COUNTY  

PEMISCOT  COUNTY 

SHANNON  COUNTY 

ST.  LOUIS  CITY  

ST.  FRANCOIS  COUNTY  . 

STODDARD  COUNTY  

STONE  COUNTY  

TANEY  COUNTY 

TEXAS  COUNTY  

WASHINGTON  COUNTY  .. 

WAYNE  COUNTY  

WRIGHT  COUNTY  


ANACONDA-DEER  LODGE  COUNTY 

BIG  HORN  COUNTY 

BLAINE  COUNTY 

FERGUS  COUNTY 

FLATHEAD  COUNTY  

GLACIER  COUNTY „ 

GOLDEN  VALLEY  COUNTY „ 

GRANITE  COUNTY 

LAKE  COUNTY  

UNCOLN  COUNTY  

MINERAL  COUNTY 

MUSSELSHELL  COUNTY  

PHILLIPS  COUNTY  

RAVALLI  COUNTY  

ROOSEVELT  COUNTY 

ROSEBUD  COUNTY  

SANDERS  COUNTY  


JOHNSON  COUNTY  .. 
THURSTON  COUNTY 


MISSOURI 


BENTON  COUNTY. 
BOLLINGER  COUNTY. 
CALDWELL  COUNTY. 
CLARK  COUNTY. 
CRAWFORD  COUNTY. 
DOUGLAS  COUNTY. 
DUNKLIN  COUNTY. 
HICKORY  COUNTY. 
IRON  COUNTY. 
LINN  COUNTY. 
MADISON  COUNTY. 
MILLER  COUNTY. 
MISSISSIPPI  COUNTY. 
MONTGOMERY  COUNTY. 
NEW  MADRID  COUNTY. 
OZARK  COUNTY. 
PEMISCOT  COUNTY. 
SHANNON  COUNTY. 
ST.  LOUIS  CITY. 
ST.  FRANCOIS  COUNTY. 
STODDARD  COUNTY. 
STONE  COUNTY. 
TANEY  COUNTY. 
TEXAS  COUNTY. 
WASHINGTON  COUNTY. 
WAYNE  COUNTY. 
WRIGHT  COUNTY. 


MONTANA 


ANACONDA-DEER  LODGE  COUNTY. 

BIG  HORN  COUNTY. 

BLAINE  COUNTY. 

FERGUS  COUNTY. 

FLATHEAD  COUNTY. 

GLACIER  COUNTY. 

GOLDEN  VALLEY  COUNTY. 

GRANITE  COUNTY. 

LAKE  COUNTY. 

LINCOLN  COUNTY. 

MINERAL  COUNTY. 

MUSSELSHELL  COUNTY. 

PHILLIPS  COUNTY. 

RAVALLI  COUNTY. 

ROOSEVELT  COUNTY. 

ROSEBUD  COUNTY. 

SANDERS  COUNTY. 


NEBRASKA 


JOHNSON  COUNTY. 
THURSTON  COUNTY. 


NEVADA 


ESMERALDA  COUNTY I  ESMERALDA  COUNTY. 
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LANDER  COUNTY  

LANDER  COUNTY. 

LINCOLN  COUNTY  

LINCOLN  COUNTY. 

LYON  COUNTY 

LYON  COUNTY. 

MINERAL  COUNTY 

MINERAL  COUNTY. 

NORTH  LAS  VEGAS  CITY  

NORTH  LAS  VEGAS  CITY  IN  CLARK  COUNTY. 

NEW  JERSEY 


ATLANTIC-CITY  

BALANCE  OF  ATLANTIC  COUNTY  

BERKELEY  TOWNSHIP  

CAMDEN  CITY  

CAPE  MAY  COUNTY 

CITY  OF  ORANGE  TOWNSHIP  

BALANCE  OF  CUMBERLAND  COUNTY 

EAST  ORANGE  CITY  

EGG  HARBOR  TOWNSHIP 

ELIZABETH  CITY  

IRVINGTON  TOWNSHIP  „. 

JERSEY  CITY ...; 

LAKEWOOD  TOWNSHIP 

LONG  BRANCH  CITY 

MANCHESTER  TOWNSHIP  

MILLVILLE  CITY 

NEW  BRUNSWICK  CITY  

NEWARK  CITY 

NORTH  BERGEN  TOWNSHIP  

PASSAIC  CITY  

•  PATERSON  CITY „ 

PERTH  AMBOY  CITY 

PLAINFIELD  CITY  ...._ 

TRENTON  CITY  

UNION  CITY  

VINELAND  CITY 

WEST  NEW  YORK  TOWN  


ATLANTIC  CITY  IN  ATLANTIC  COUNTY. 

ATLANTIC  COUNTY  LESS  ATLANTIC  CITY. 

BERKELEY  TOWNSHIP  IN  OCEAN  COUNTY. 

CAMDEN  CITY  IN  CAMDEN  COUNTY. 

CAPE  MAY  COUNTY. 

CITY  OF  ORANGE  TOWNSHIP  IN  ESSEX  COUNTY. 

CUMBERLAND  COUNTY  LESS  MILLVILLE  CITY,  VINELAND  CITY. 

EAST  ORANGE  CITY  IN  ESSEX  COUNTY. 

EGG  HARBOR  TOWNSHIP  IN  ATLANTIC  COUNTY. 

ELIZABETH  CITY  IN  UNION  COUNTY. 

IRVINGTON  TOWNSHIP  IN  ESSEX  COUNTY. 

JERSEY  CITY  IN  HUDSON  COUNTY. 

LAKEWOOD  TOWNSHIP  IN  OCEAN  COUNTY. 

LONG  BRANCH  CITY  IN  MONMOUTH  COUNTY. 

MANCHESTER  TOWNSHIP  IN  OCEAN  COUNTY. 

MILLVILLE  CITY  IN  CUMBERLAND  COUNTY. 

NEW  BRUNSWICK  CITY  IN  MIDDLESEX  COUNTY. 

NEWARK  CITY  IN  ESSEX  COUNTY. 

NORTH  BERGEN  TOWNSHIP  IN  HUDSON  COUNTY. 

PASSAIC  CITY  IN  PASSAIC  COUNTY. 

PATERSON  CITY  IN  PASSAIC  COUNTY. 

PERTH  AMBOY  CITY  IN  MIDDLESEX  COUNTY. 

PLAINFIELD  CITY  IN  UNION  COUNTY. 

TRENTON  CITY  IN  MERCER  COUNTY. 

UNION  CITY  IN  HUDSON  COUNTY. 

VINELAND  CITY  IN  CUMBERLAND  COUNTY. 

WEST  NEW  YORK  TOWN  IN  HUDSON  COUNTY. 


NEW  MEXICO 


CARLSBAD  CITY  

CARLSBAD  CITY  IN  EDDY  COUNTY. 

CATRON  COUNTY 

BALANCE  OF  CHAVES  COUNTY 

CATRON  COUNTY. 

CHAVES  COUNTY  LESS  ROSWELL  CITY. 

CIBOLA  COUNTY  

CIBOLA  COUNTY. 

COLFAX  COUNTY  

COLFAX  COUNTY. 

BALANCE  OF  DONA  ANA  COUNTY  

DONA  ANA  COUNTY  LESS  LAS  CRUCES  CITY. 

GRANT  COUNTY  

GRANT  COUNTY. 

GUADALUPE  COUNTY  

GUADALUPE  COUNTY. 

LAS  CRUCES  CITY  

LAS  CRUCES  CITY  IN  DONA  ANA  COUNTY. 

LUNA  COUNTY  

LUNA  COUNTY. 

MC  KINLEY  COUNTY  ...„ 

MORA  COUNTY  

MC  KINLEY  COUNTY. 
MORA  COUNTY. 

BALANCE  OF  OTERO  COUNTY 

OTERO  COUNTY  LESS  ALAMOGORDO  CITY. 

RIO  ARRIBA  COUNTY 

RIO  ARRIBA  COUNTY 

ROSWELLCITY  

ROSWELL  CITY  IN  CHAVES  COUNTY. 

BALANCE  OF  SAN  JUAN  COUNTY  

SAN  JUAN  COUNTY  LESS  FARMINGTON  CITY. 

SAN  MIGUEL  COUNTY  

SAN  MIGUEL  COUNTY. 

BALANCE  OF  SANDOVAL  COUNTY 

SANDOVAL  COUNTY  LESS  RIO  RANCHO  CITY. 

SOCORRO  COUNTY  

SOCORRO  COUNTY. 

TAOS  COUNTY 

TORRANCE  COUNTY  

TAOS  COUNTY. 
TORRANCE  COUNTY. 

NEW  YORK 


ALLEGANY  COUNTY 

ALLEGANY  COUNTY 

AUBURN  CITY  

AUBURN  CITY  IN  CAYUGA  COUNTY. 

BINGHAMTON  CITY  

BINGHAMTON  CITY  IN  BROOME  COUNTY. 

BRONX  COUNTY 

BRONX  COUNTY. 

BUFFALO  CITY  

BUFFALO  CITY  IN  ERIE  COUNTY. 

CATTARAUGUS  COU^JTY  

CATTARAUGUS  COUNTY. 

CHENANGO  COUNTY  

CHENANGO  COUNTY 

CLINTON  COUNTY  

CLINTON  COUNTY. 

CORTLAND  COUNTY 

CORTLAND  COUNTY. 
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elmiracity — 

ESSEX  COUNTY .;....„ ...._ 

FRANKLIN  COUNTY 

ELMIRA  CITY  IN  CHEMUNG  COUNTY. 

ESSEX  COUNTY. 

FRANKLIN  COUNTY. 

FULTON  COUNTY. 

HAMILTON  COUNTY. 

HERKIMER  COUNTY. 

JAMESTOWN  CITY  IN  CHAUTAUQUA  COUNTY. 

JEFFERSON  COUNTY  LESS  WATERTOWN  CITY. 

KINGS  COUNTY. 

LEWIS  COUNTY. 

LOCKPORT  CITY  IN  NIAGARA  COUNTY. 

MONTGOMERY  COUNTY. 

NEW  YORK  COUNTY. 

NEWBURGH  CITY  IN  ORANGE  COUNTY. 

NIAGARA  FALLS  CITY  IN  NIAGARA  COUNTY. 

OSWEGO  COUNTY. 

POUGHKEEPSIE  CITY  IN  DUTCHESS  COUNTY. 

QUEENS  COUNTY. 

RICHMOND  COUNTY. 

ROCHESTER  CITY  IN  MONROE  COUNTY. 

SCHENECTADY  CITY  IN  SCHENECTADY  COUNTY. 

ST.  LAWRENCE  COUNTY. 

STEUBEN  COUNTY. 

SULLIVAN  COUNTY. 

TROY  CITY  IN  RENSSELAER  COUNTY. 

UTICA  CITY  IN  ONEIDA  COUNTY. 

WARREN  COUNTY  LESS  QUEENSBURY  TOWN. 

WATERTOWN  CITY  IN  JEFFERSON  COUNTY. 

WYOMING  COUNTY. 

FULTON  COUNTY  

HAMILTON  COUNTY 

HERKIMER  COUNTY 

JAMESTOWN  CITY ~... 

BALANCE  OF  JEFFERSON  COUNTY 

KINGS  COUNTY                    .„ 

LEWIS  COUNTY ; 

LOCKPORT  CITY „ 

MONTGOMERY  COUNTY  ....„.-... 

NEW  YORK  COUNTY  ; 

NEWBURGH  CITY 

NIAGARA  FALLS  CITY    

OSWEGO  COUNTY  

POUGHKEEPSIE  CITY  

QUEENS  COUNTY :....„ 

RICHMOND  COUNTY 

ROCHESTER  CITY                  

SCHENECTADY  CITY  „ 

ST  LAWRENCE  COUNTY  ..! 

STEUBEN  COUNTY           

SULLIVAN  COUNTY     

TROY  CITY .;..,..,;...,........„............ 

UTICA  CITY "...; 

BALANCE  OF  WARREN  COUNTY 

WATERTOWN  CITY 

WYOMING  COUNTY ....„ 

NORTH  CAROUNA 

ANSON  COUNTY   ':. 

ANSON  COUNTY. 

ASHE  COUNTY. 

BEAUFORT  COUNTY. 

CHEROKEE  COUNTY. 

COLUMBUS  COUNTY. 

EDGECOMBE  COUNTY  LESS  ROCKY  MOUNT  CITY. 

GRAHAM  COUNTY. 

HALIFAX  COUNTY. 

HYDE  COUNTY. 

KINSTON  CITY  IN  LENOIR  COUNTY. 

MARTIN  COUNTY. 

MITCHELL  COUNTY. 

NORTHAMPTON  COUNTY. 

RICHMOND  COUNTY. 

ROBESON  COUNTY. 

ROCKY  MOUNT  CITY  IN  EDGECOMBE  COUNTY. 

NASH  COUNTY. 

SCOTLAND  COUNTY. 

SWAIN  COUNTY. 

TYRRELL  COUNTY. 

VANCE  COUNTY. 

WARREN  COUNTY. 

WASHINGTON  COUNTY. 

WILSON  CITY  IN  WILSON  COUNTY. 

ASHE  COUNTY 

BEAUFORT  COUNTY 

CHEROKEE  COUNTY 

COLUMBUS  COUNTY  

BALANCE  OF  EDGECOMBE  COUNTY 

GRAHAM  COUNTY 

HALIFAX  COUNTY 

HYDE  COUNTY ;... -... 

KINSTON  CITY 

MARTIN  COUNTY            

MITCHELL  COUNTY  

NORTHAMPTON  COUNTY      

RICHMOND  COUNTY 

ROBESON  COUNYy 

ROCKY  MOUNT  CITY  

SCOTLAND  COUNTY         

SWAIN  COUNTY                   -. 

TYRRELL  COUNTY 

VANCE  COUNTY  „. 

WARREN  COUNTY ....w...» 

WASHINGTON  COUNTY .;. 

WILSON  CITY 

NORTH  DAKOTA 

BENSON  COUNTY       '. , 

BENSON  COUNTY. 
MERCER  COUNTY. 
ROLE  Mb  COUNTY. 
SIOUX  COUNTY. 

MERCER  COUNTY    

ROLETTE  COUNTY 

SIOUX  COUNTY  

OHIO 

ADAMS  COUNTY         

ADAMS  COUNTY. 

ASHTABULA  COUNTY. 

BELMONT  COUNTY. 

CANTON  CITY  IN  STARK  COUNTY. 

CLEVELAND  CITY  IN  CUYAHOGA  COUNTY. 

ASHTABULA  COUNTY 

BELMONT  COUNTY - : 

CANTON  CITY  r- - 

CLEVELAND  CITY  „ 
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Eligible  labor  surplus  areas 

DAYTON  CITY 

EAST  CLEVELAND  CITY 

GALLIA  COUNTY  

GUERNSEY  COUNTY  ..; 

HARRISON  COUNTY 

HOCKING  COUNTY 

HURON  COUNTY  

JACKSON  COUNTY 

JEFFERSON  COUNTY  

LAWRENCE  COUNTY 

LIMA  CITY  

LORAIN  CITY  

MANSFIELD  CITY  

MARION  CITY 

MEIGS  COUNTY 

MERCER  COUNTY  

MONROE  COUNTY  

MORGAN  COUNTY  

NOBLE  COUNTY  

OTTAWA  COUNTY  

PERRY  COUNTY  ^ „.... 

PIKE  COUNTY  ., 

SANDUSKY  CITY  

SANDUSKY  COUNTY 

SCIOTO  COUNTY 

SENECA  COUNTY 

TOLEDO  CITY  

VINTON  COUNTY  

WARREN  CITY 

YOUNGSTOWN  CITY 

ZANESVILLE  CITY 


Civil  jurisdictions  included 


DAYTON  CITY  IN  MONTGOMERY  COUNTY. 

EAST  CLEVELAND  CITY  IN  CUYAHOGA  COUNTY. 

GALLIA  COUNTY. 

GUERNSEY  COUNTY. 

HARRISON  COUNTY. 

HOCKING  COUNTY. 

HURON  COUNTY. 

JACKSON  COUNTY. 

JEFFERSON  COUNTY. 

LAWRENCE  COUNTY. 

LIMA  CITY  IN  ALLEN  COUNTY. 

LORAIN  CITY  IN  LORAIN  COUNTY. 

MANSFIELD  CITY  IN  RICHLAND  COUNTY. 

MARION  CITY  IN  MARION  COUNTY. 

MEIGS  COUNTY. 

MERCER  COUNTY. 

MONROE  COUNTY. 

MORGAN  COUNTY. 

NOBLE  COUNTY. 

OTTAWA  COUNTY. 

PERRY  COUNTY. 

PIKE  COUNTY. 

SANDUSKY  CITY  IN  ERIE  COUNTY. 

SANDUSKY  COUNTY. 

SCIOTO  COUNTY. 

SENECA  COUNTY. 

TOLEDO  CITY  IN  LUCAS  COUNTY. 

VINTON  COUNTY. 

WARREN  CITY  IN  TRUMBULL  COUNTY. 

YOUNGSTOWN  CITY  IN  MAHONING  COUNTY. 

ZANESVILLE  CITY  IN  MUSKINGUM  COUNTY. 


OKLAHOMA 


ADAIR  COUNTY . 

ADAIR  COUNTY. 

CARTER  COUNTY. 

CHOCTAW  COUNTY. 

COAL  COUNTY. 

GARVIN  COUNTY. 

HASKELL  COUNTY. 

HUGHES  COUNTY. 

JOHNSTON  COUNTY. 

KAY  COUNTY  LESS  PONCA  CITY. 

LATIMER  COUNTY. 

LE  FLORE  COUNTY. 

MC  CURTAIN  COUNTY. 

MC  INTOSH  COUNTY. 

MURRAY  COUNTY. 

MUSKOGEE  COUNTY  LESS  MUSKOGEE  CITY. 

OKFUSKEE  COUNTY. 

OKMULGEE  COUNTY. 

OTTAWA  COUNTY. 

PAWNEE  COUNTY. 

PITTSBURG  COUNTY. 

PONCA  CITY  IN  KAY  COUNTY. 

PUSHMATAHA  COUNTY. 

SEMINOLE  COUNTY. 

SEQUOYAH  COUNTY. 

CARTER  COUNTY 

CHOCTAW  COUNTY 

COAL  COUNTY „ 

GARVIN  COUNTY 

HASKELL  COUNTY  

HUGHES  COUNTY  .'. 

JOHNSTON  COUNTY 

BALANCE  OF  KAY  COUNTY  

LATIMER  COUNTY  

LE  FLORE  COUNTY  

MC  CURTAIN  COUNTY 

MC  INTOSH  COUNTY  „ 

MURRAY  COUNTY  

BALANCE  OF  MUSKOGEE  COUNTY 

OKFUSKEE  COUNTY  

OKMULGEE  COUNTY  „ 

OTTAWA  COUNTY  

PAWNEE  COUNTY  

PITTSBURG  COUNTY  

PONCACITY  

PUSHMATAHA  COUNTY 

SEMINOLE  COUNTY  

f 

SEQUOYAH  COUNTY  

OREGON 


ALBANY  CITY  

BAKER  COUNTY 

ALBANY  CITY  IN  LINN  COUNTY. 
BAKER  COUNTY. 

BEND  CITY 

BEND  CITY  IN  DESCHUTES  COUNTY 

CLATSOP  COUNTY 

CLATSOP  COUNTY. 

COLUMBIA  COUNTY  

COLUMBIA  COUNTY. 

COOS  COUNTY 

COOS  COUNTY. 

CROOK  COUNTY  

CROOK  COUNTY. 

CURRY  COUNTY  

CURRY  COUNTY. 

BALANCE  OF  DESCHUTES  COUNTY  

DESCHUTES  COUNTY  LESS  BEND  CITY. 

DOUGLAS  COUNTY  

DOUGLAS  COUNTY.. 
GRANT  COUNTY. 

GRANT  COUNTY 
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Eligible  labor  surplus  areas 

Civil  jurisdictions  included 

HARNEY  COUNTY 

HARNEY  COUNTY. 

HOOD  RIVER  COUNTY                

HOOD  RIVER  COUNTY. 

BALANCE  OF  JACKSON  COUNTY  

JACKSON  COUNTY  LESS  MEDFORD  CITY. 

JEFFERSON  COUNTY  

JEFFERSON  COUNTY. 

JOSEPHINE  COUNTY  

JOSEPHINE  COUNTY. 

KLAMATH  COUNTY 

KLAMATH  COUNTY. 

LAKE  COUNTY     

LAKE  COUNTY. 

LINCOLN  COUNTY    

LINCOLN  COUNTY. 

BALANCE  OF  LINN  COUNTY  ..^ „„. 

MALHEUR  COUNTY  .„; ;..... 

MEDFORDCITY  

LINN  COUNTY  LESS  ALBANY  CITY. 

MALHEUR  COUNTY. 

MEDFORD  CITY  IN  JACKSON  COUNTY. 

MORROW  COUNTY  

MORROW  COUNTY. 

SPRINGFIELD  CITY 

SPRINGFIELD  CITY  IN  LANE  COUNTY. 

TILLAMOOK  COUNTY 

UMATILLA  COUNTY ....„ 

UNION  COUNTY 

TILLAMOOK  COUNTY. 
UMATILLA  COUNTY. 
UNION  COUNTY. 

WALLOWA  COUNTY 

WALLOWA  COUNTY. 

WASCO  COUNTY    

WASCO  COUNTY. 

WHEELER  COUNTY 

WHEELER  COUNTY. 

PENNSYLVANIA 


ALTOONA  CITY 

ARMSTRONG  COUNTY 

BEDFORD  COUNTY  

BALANCE  OF  CAMBRIA  COUNTY  

CAMERON  COUNTY  

CARBON  COUNTY 

CHESTER  CITY  

CLEARFIELD  COUNTY  

CLINTON  COUNTY ..„. 

COLUMBIA  COUNTY 

ELK  COUNTY  

ERIE  CITY  

FAYETTE  COUNTY  

FOREST  COUNTY  

FULTON  COUNTY  „.. 

GREENE  COUNTY „... 

HAZLETON  CITY  

HUNTINGDON  COUNTY  

INDIANA  COUNTY  :. 

JEFFERSON  COUNTY  

JOHNSTOWN  CITY  

JUNIATA  COUNTY 

BALANCE  OF  LACKAWANNA  COUNTY 
BALANCE  OF  LUZERNE  COUNTY 

MC  KEAN  COUNTY 

MCKEESPORT  CITY 

MIFFLIN  COUNTY 

MONROE  COUNTY  

NEW  CASTLE  CITY 

NORTHUMBERLAND  COUNTY  

PHILADELPHIA  CITY  

POTTER  COUNTY  

READING  CITY  

SCHUYLKILL  COUNTY 

SCRANTON  CITY 

SOMERSET  COUNTY  

SULLIVAN  COUNTY  : 

SUSQUEHANNA  COUNTY 

TIOGA  COUNTY  , 

VENANGO  COUNTY 

WAYNE  COUNTY  

WILKES-BARRE  CITY  

WILLIAMSPORT  CITY  

WYOMING  COUNTY 

YORK  CITY  


ALTOONA  CITY  IN  BLAIR  COUNTY. 

ARMSTRONG  COUNTY. 

BEDFORD  COUNTY. 

CAMBRIA  COUNTY  LESS  JOHNSTOWN  CITY. 

CAMERON  COUNTY. 

CARBON  COUNTY. 

CHESTER  CITY  IN  DELAWARE  COUNTY. 

CLEARFIELD  COUNTY. 

CLINTON  COUNTY. 

COLUMBIA  COUNTY. 

ELK  COUNTY. 

ERIE  CITY  IN  ERIE  COUNTY. 

FAYETTE  COUNTY. 

FOREST  COUNTY. 

FULTON  COUNTY. 

GREENE  COUNTY. 

HAZLETON  CITY  IN  LUZERNE  COUNTY. 

HUNTINGDON  COUNTY. 

INDIANA  COUNTY. 

JEFFERSON  COUNTY. 

JOHNSTOWN  CITY  IN  CAMBRIA  COUNTY. 

JUNIATA  COUNTY. 

LACKAWANNA  COUNTY  LESS  SCRANTON  CITY. 

LUZERNE  COUNTY  LESS  HAZLETON  CITY. 

WILKES-BARRE  CITY. 

MC  KEAN  COUNTY. 

MCKEESPORT  CITY  IN  ALLEGHENY  COUNTY. 

MIFFLIN  COUNTY. 

MONROE  COUNTY. 

NEW  CASTLE  CITY  IN  LAWRENCE  COUNTY. 

NORTHUMBERLAND  COUNTY. 

PHILADELPHIA  CITY  IN  PHILADELPHIA  COUNTY. 

POTTER  COUNTY. 

READING  CITY  IN  BERKS  COUNTY. 

SCHUYLKILL  COUNTY. 

SCRANTON  CITY  IN  LACKAWANNA  COUNTY. 

SOMERSET  COUNTY. 

SULLIVAN  COUNTY. 

SUSQUEHANNA  COUNTY. 

TIOGA  COUNTY. 

VENANGO  COUNTY. 

WAYNE  COUNTY. 

WILKES-BARRE  CITY  IN  LUZERNE  COUNTY. 

WILLIAMSPORT  CITY  IN  LYCOMING  COUNTY. 

WYOMING  COUNTY. 

YORK  CITY  IN  YORK  COUNTY. 
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Eligible  labor  surplus  areas 


Civil  jurisdictions  included 


PUERTO  RICO 


ADJUNTAS  MUNICIPIO 

ADJUNTAS  MUNICIPIO. 
AGUADA  MUNICIPIO. 
AGUADILLA  MUNICIPIO. 
AGUAS  BUENAS  MUNICIPIO. 
AIBONITO  MUNICIPIO. 
ANASCO  MUNICIPIO. 
ARECIBO  MUNICIPIO. 
ARROYO  MUNICIPIO. 
BARCELONETA  MUNICIPIO. 
BARRANQUITAS  MUNICIPIO. 
BAYAMON  MUNICIPIO. 
CABO  ROJO  MUNICIPIO. 
CAGUAS  MUNICIPIO. 
CAMUY  MUNICIPIO. 
CANOVANAS  MUNICIPIO. 
CAROLINA  MUNICIPIO. 
CATANO  MUNICIPIO. 
CAYEY  MUNICIPIO. 
CEIBA  MUNICIPIO. 
CIALES  MUNICIPIO. 
CIDRA  MUNICIPIO. 
COAMO  MUNICIPIO. 
COMERIO  MUNICIPIO. 
COROZAL  MUNICIPIO. 
CULEBRA  MUNICIPIO. 
DORADO  MUNICIPIO. 
FAJARDO  MUNICIPIO. 
FLORIDA  MUNICIPIO. 
GUANICA  MUNOPIO. 
GUAYAMA  MUNICIPIO. 
GUAYANILLA  MUNICIPIO. 
GURABO  MUNICIPIO. 
HATILLO  MUNICIPIO. 
HORMIGUEROS  MUNICIPIO. 
HUMACAO  MUNICIPIO. 
ISABELA  MUNICIPIO. 
JAYUYA  MUNICIPIO. 
JUANA  DIAZ  MUNICIPIO. 
JUNCOS  MUNICIPIO. 
LAJAS  MUNICIPIO.     ' 
LARES  MUNICIPIO. 
LAS  MARIAS  MUNICIPIO. 
LAS  PIEDRAS  MUNICIPIO. 
LOIZA  MUNICIPIO. 
LUQUILLO  MUNICIPIO. 
MANATI  MUNICIPIO. 
MARICAO  MUNICIPIO. 
MAUNABO  MUNICIPIO. 
MAYAGUEZ  MUNICIPIO. 
MOCA  MUNICIPIO. 
MOROVIS  MUNICIPIO. 
NAGUABO  MUNICIPIO. 
NARANJITO  MUNICIPIO. 
OROCOVIS  MUNICIPIO. 
PATILLAS  MUNICIPIO. 
PENUELAS  MUNICIPIO. 
PONCE  MUNICIPIO.   ■ 
OUEBRADILLAS  MUNICIPIO. 
RINCON  MUNICIPIO. 
RIO  GRANDE  MUNICIPIO. 
SABANA  GRANDE  MUNICIPIO. 
SALINAS  MUNICIPIO. 
SAN  GERMAN  MUNICIPIO. 
SAN  JUAN  MUNICIPIO. 
SAN  LORENZO  MUNICIPIO. 
SAN  SEBASTIAN  MUNICIPIO. 
SANTA  ISABEL  MUNICIPIO. 
TOA  ALTA  MUNICIPIO. 
TOA  BAJA  MUNICIPIO. 

AGUADA  MUNICIPIO 

AGUADILLA  MUNICIPIO 

AGUAS  BUENAS  MUNICIPIO  „ 

AIBONITO  MUNICIPIO 

ANASCO  MUNICIPIO 

ARECIBO  MUNICIPIO 

ARROYO  MUNICIPIO  

BARCELONETA  MUNICIPIO 

BARRANQUITAS  MUNICIPIO 

BAYAMON  MUNICIPIO  

CABO  ROJO  MUNICIPIO  

CAGUAS  MUNICIPIO 

CAMUY  MUNICIPIO 

CANOVANAS  MUNICIPIO  

CAROLINA  MUNICIPIO  

CATANO  MUNICIPIO 

CAYEY  MUNICIPIO 

CEIBA  MUNICIPIO  .•. 

CIALES  MUNICIPIO 

CIDRA  MUNICIPIO 

COAMO  MUNICIPIO 

COMERIO  MUNICIPIO 

COROZAL  MUNICIPIO  ....;. 

CULEBRA  MUNICIPIO 

OORAIX)  MUNICIPIO  

FAJARDO  MUNICIPIO 

FLORIDA  MUNICIPIO  

. 

GUANICA  MUNICIPIO  

GUAYAMA  MUNICIPIO 

GUAYANILLA  MUNICIPIO  

- 

GURABO  MUNICIPIO  „ 

HATILLO  MUNICIPIO 

HORMIGUEROS  MUNICIPIO  

HUMACAO  MUNICIPIO  

ISABELA  MUNICIPIO 

JAYUYA  MUNICIPIO 

JUANA  DIAZ  MUNICIPIO 

JUNCOS  MUNICIPIO  

LAJAS  MUNICIPIO 

LARES  MUNICIPIO  

LAS  MARIAS  MUNICIPIO  

LAS  PIEDRAS  MUNICIPIO 

LOIZA  MUNICIPIO  

LUQUILLO  MUNICIPIO  

MANATI  MUNICIPIO  

MARICAO  MUNICIPIO  

MAUNABO  MUNICIPIO 

MAYAGUEZ  MUNICIPIO 

MOCA  MUNICIPIO  

- 

MOROVIS  MUNICIPIO 

NAGUABO  MUNICIPIO 

' 

NARANJITO  MUNICIPIO  

OROCOVIS  MUNICIPIO  _ 

PATILLAS  MUNICIPIO  

PENUELAS  MUNICIPIO 

PONCE  MUNICIPIO 

OUEBRADILLAS  MUNICIPIO  

RINCON  MUNICIPIO 

RIO  GRANDE  MUNICIPIO „ 

SABANA  GRANDE  MUNICIPIO 

_ 

SALINAS  MUNICIPIO 

SAN  GERMAN  MUNICIPIO  

SAN  JUAN  MUNICIPIO 

SAN  LORENZO  MUNICIPIO  

SAN  SEBASTIAN  MUNICIPIO  

SANTA  ISABEL  MUNICIPIO  

TOA  ALTA  MUNICIPIO  

TOA  BAJA  MUNICIPIO  
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Civil  jurisdictions  included 

TRUJILLO  ALTO  MUNICIPIO  

TRUJILLO  ALTO  MUNICIPIO. 
UTUADO  MUNICIPIO. 
VEGA  ALTA  MUNICIPIO. 
VEGA  BAJA  MUNICIPIO. 
VIEQUES  MUNICIPIO. 
VILLALBA  MUNICIPIO. 
YABUCOA  MUNICIPIO. 
YAUCO  MUNICIPIO. 

UTUADO  MUNICIPIO 

VEGA  ALTA  MUNICIPIO 

VEGA  BAJA  MUNICIPIO 

VIEQUES  MUNICIPIO 

VILLALBA  MUNICIPIO „. 

YABUCOA  MUNICIPIO 

YAUCO  MUNICIPIO 

RHODE  ISLAND 

CENTRAL  FALLS  CITY 

CENTRAL  FALLS  CITY. 
NEW  SHOREHAM  TOWN. 
PAWTUCKET  CITY. 
PROVIDENCE  CITY. 

NEW  SHOREHAM  TOWN 

PAWTUCKET  CITY _ „. 

PROVIDENCE  CITY 

SOUTH  CAROUNA 

ALLENDALE  COUNTY .^. 

ALLENDALE  COUNTY. 
BAMBERG  COUNTY. 
BARNWELL  COUNTY. 
CHESTER  COUNTY. 
CHESTERFIELD  COUNTY. 
CLARENDON  COUNTY. 
DARLINGTON  COUNTY. 
DILLON  COUNTY. 
FAIRFIELD  COUNTY. 
GEORGETOWN  COUNTY. 
LEE  COUNTY. 
MARION  COUNTY. 
MARLBORO  COUNTY. 
MC  CORMICK  COUNTY. 
ORANGEBURG  COUNTY. 
UNION  COUNTY. 
WILLIAMSBURG  COUNTY. 

BAMBERG  COUNTY 

BARNWELL  COUNTY 

CHESTER  COUNTY  

CHESTERFIELD  COUNTY 

CLARENDON  COUNTY  „ 

DARLINGTON  COUNTY  ...„ ..^ 

DILLON  COUNTY ..„ 

FAIRFIELD  COUNTY 

GEORGETOWN  COUNTY  ...._.....> 

LEE  COUNTY 

MARION  COUNTY  

MARLBORO  COUNTY 

MC  CORMICK  COUNTY  

ORANGEBURG  COUNTY „ 

UNION  COUNTY  ..._ ;.....v... .- 

WILLIAMSBURG  COUNTY  

SOUTH  DAKOTA 

BUFFALO  COUNTY  „ 

BUFFALO  COUNTY. 
CORSON  COUNTY. 
DEWEY  COUNTY. 
MELLh  11 E  COUNTY. 
SHANNON  COUNTY. 
TODD  COUNTY. 
ZIEBACH  COUNTY. 

CORSON  COUNTY 

DEWEY  COUNTY     

MELLETTE  COUNTY  

SHANNON  COUNTY 

TODD  COUNTY  

ZIEBACH  COUNTY  

TENNESSEE 

BENTON  COUNTY 

BENTON  COUNTY. 

CAMPBELL  COUNTY. 

CANNON  COUNTY. 

CARROLL  COUNTY. 

CARTER  COUNTY  LESS  JOHNSON  CITY. 

CLAY  COUNTY. 

COCKE  COUNTY. 

CROCKEH  COUNTY. 

CUMBERLAND  COUNTY. 

DE  KALB  COUNTY. 

DECATUR  COUNTY. 

FENTRESS  COUNTY. 

GIBSON  COUNTY. 

GREENE  COUNTY. 

GRUNDY  COUNTY. 

HANCOCK  COUNTY. 

HARDEMAN  COUNTY. 

HARDIN  COUNTY. 

HAYWOOD  COUNTY. 

HENDERSON  COUNTY. 

HENRY  COUNTY. 

HICKMAN  COUNTY. 

HOUSTON  COUNTY. 

CAMPBELL  COUNTY  

CANNON  COUNTY 

CARROLL  COUNTY 

BALANCE  OF  CARTER  COUNTY 

CLAY  COUNTY 

COCKE  COUNTY  

CROCKETT  COUNTY „ 

CUMBERLAND  COUNTY  .......:.. 

DE  KALB  COUNTY 

DECATUR  COUNTY 

FENTRESS  COUNTY  

GIBSON  COUNTY 

GREENE  COUNTY  „ „ 

GRUNDY  COUNTY  ., 

HANCOCK  COUNTY „ .... 

HARDEMAN  COUNTY             

HARDIN  COUNTY 

HAYWOOD  COUNTY 

HENDERSON  COUNTY 

HENRY  COUNTY            

HICKMAN  COUNTY 

HOUSTON  COUNTY 
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Eligible  labor  surplus  areas 

HUMPHREYS  COUNTY 

JACKSON  COUNTY 

JOHNSON  COUNTY  

LAKE  COUNTY  

LAUDERDALE  COUNTY „ 

LAWRENCE  COUNTY 

LEWIS  COUNTY 

LINCOLN  COUNTY  „ 

MACON  COUNTY  

MARION  COUNTY  

MC  MINN  COUNTY 

MC  NAIRY  COUNTY 

MEIGS  COUNTY  

MONROE  COUNTY 

MORGAN  COUNTY  

OBION  COUNTY „ 

OVERTON  COUNTY 

PERRY  COUNTY  

PICKETT  COUNTY  .m. 

POLK  COUNTY '.. 

RHEA  COUNTY 

BALANCE  OF  ROANE  COUNTY 

SCOTT  COUNTY  

SEQUATCHIE  COUNTY  

SEVIER  COUNTY  

STEWART  COUNTY  

TROUSDALE  COUNTY 

UNICOI  COUNTY  

VAN  BUREN  COUNTY  

WARREN  COUNTY 

WAYNE  COUNTY  

WHITE  COUNTY  

ANDREWS  COUNTY  

ARANSAS  COUNTY 

BAILEY  COUNTY  

BEAUMONT  CITY  

BALANCE  OF  BOWIE  COUNTY  

BAUNCE  OF  BRAZORIA  COUNTY 

BROOKS  COUNTY  „. 

BROWNSVILLE  CITY 

CALHOUN  COUNTY  

BALANCE  OF  CAMERON  COUNTY  

CAMP  COUNTY  

CASS  COUNTY '. 

COLEMAN  COUNTY 

CORPUS  CHRISTl  CITY 

COTTLE  COUNTY  , 

CROSBY  COUNTY  

CULBERSON  COUNTY  .: 

DAWSON  COUNTY  

DEAF  SMITH  COUNTY 

DEL  RK)  CITY  

DIMMIT  COUNTY „. 

DUVAL  COUNTY 

BALANCE  OF  ECTOR  COUNTY 

ED1NBURG  CITY 

EDWARDS  COUNTY  

EL  PASO  CITY  

BALANCE  OF  EL  PASO  COUNTY 

FLOYD  COUNTY 

FRO  COUNTY  

GALVESTON  CITY 

BALANCE  OF  GALVESTON  COUNTY  

GARZA  COUNTY  

BALANCE  OF  GREGG  COUNTY _. 

HALE  COUNTY  

HALL  COUNTY 


Civil  jurisdictions  included 


HUMPHREYS  COUNTY. 

JACKSON  COUNTY. 

JOHNSON  COUNTY. 

LAKE  COUNTY. 

LAUDERDALE  COUNTY. 

LAWRENCE  COUNTY. 

LEWIS  COUNTY. 

LINCOLN  COUNTY. 

MACON  COUNTY. 

MARION  COUNTY. 

MC  MINN  COUNTY. 

MC  NAIRY  COUNTY. 

MEIGS  COUNTY. 

MONROE  COUNTY. 

MORGAN  COUNTY. 

OBION  COUNTY. 

OVERTON  COUNTY. 

PERRY  COUNTY. 

PICKETT  COUNTY. 

POLK  COUNTY. 

RHEA  COUNTY. 

ROANE  COUNTY  LESS  OAK  RIDGE  CITY. 

SCOTT  COUNTY. 

SEQUATCHIE  COUNTY. 

SEVIER  COUNTY. 

STEWART  COUNTY. 

TROUSDALE  COUNTY. 

UNICOI  COUNTY. 

VAN  BUREN  COUNTY. 

WARREN  COUNTY. 

WAYNE  COUNTY. 

WHITE  COUNTY. 


TEXAS 


ANDREWS  COUNTY. 

ARANSAS  COUNTY. 

BAILEY  COUNTY. 

BEAUMONT  CITY  IN  JEFFERSON  COUNTY. 

BOWIE  COUNTY  LESS  TEXARKANA  CITY  TEX. 

BRAZORIA  COUNTY  LESS  LAKE  JACKSON  CITY.     • 

BROOKS  COUNTY 

BROWNSVILLE  CITY  IN  CAMERON  COUNTY. 

CALHOUN  COUNTY. 

CAMERON  COUNTY  LESS  BROWNSVILLE  CITY,  HARLINGEN  CITY. 

CAMP  COUNTY. 

CASS  COUNTY. 

COLEMAN  COUNTY. 

CORPUS  CHRISTl  CITY  IN  NUECES  COUNTY. 

COTTLE  COUNTY. 

CROSBY  COUNTY. 

CULBERSON  COUNTY. 

DAWSON  COUNTY. 

DEAF  SMITH  COUNTY. 

DEL  RIO  CITY  IN  VAL  VERDE  COUNTY. 

DIMMIT  COUNTY. 

DUVAL  COUNTY. 

ECTOR  COUNTY  LESS  ODESSA  CITY. 

EDINBURG  CITY  IN  HIDALGO  COUNTY. 

EDWARDS  COUNTY. 

EL  PASO  CITY  IN  EL  PASO  COUNTY. 

EL  PASO  COUNTY  LESS  EL  PASO  CITY,  SOCORRO  CITY. 

FLOYD  COUNTY. 

FRIO  COUNTY. 

GALVESTON  CITY  IN  GALVESTON  COUNTY. 

GALVESTON  COUNTY  LESS  FRIENDSWOOD  CITY,  GALVESTON  CITY,  LEAGUE 

CITY,  TEXAS  CITY. 
GARZA  COUNTY. 

GREGG  COUNTY  LESS  LONGVIEW  CITY. 
HALE  COUNTY. 
HALL  COUNTY. 
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Labor  Surplus  Areas.— Continued 

[October  1,  1999  Through  September  30.  2000J 


Eligible  labor  surplus  areas 

HARDIN  COUNTY 

HARLINGEN  CITY 

BALANCE  OF  HARRISON  COUNTY  

BALANCE  OF  HIDALGO  COUNTY  

HUTCHINSON  COUNTY 

JASPER  COUNTY 

JIM  HOGG  COUNTY 

JIM  WELLS  COUNTY 

KILLEEN  CITY  

KING  COUNTY  

KINGSVILLE  CITY 

KINNEY  COUNTY  

BALANCE  OF  KLEBERG  COUNTY  

LA  SALLE  COUNTY  -..; 

LAMAR  COUNTY 

LAMB  COUNTY  

LAREDO  CITY 

LEON  COUNTY 

LIBERTY  COUNTY 

LONGVIEW  CITY 

LOVING  COUNTY < 

MARION  COUNTY  - 

MATAGORDA  COUNTY 

MAVERICK  COUNTY  

MC  ALLEN  CITY  „ 

MC  CULLOCH  COUNTY 

MISSION  CITY 

MITCHELL  COUNTY - ., 

MORRIS  COUNTY ^ 

NEWTON  COUNTY -... 

NOLAN  COUNTY  

BALANCE  OF  NUECES  COUNTY  .„ 

ODESSA  CITY 

ORANGE  COUNTY  

PALO  PINTO  COUNTY 

PANOLA  COUNTY  

PECOS  COUNTY  

PHARR  CITY  : 

POLK  COUNTY  

PORT  ARTHUR  CITY  „ 

PRESIDIO  COUNTY  

RED  RIVER  COUNTY 

REEVES  COUNTY  

RUSK  COUNTY 

SABINE  COUNTY  

SAN  AUGUSTINE  COUNTY 

SAN  PATRICIO  COUNTY ;.. 

SHELBY  COUNTY 

SOCORRO  CITY 

SOMERVELL  COUNTY 

STARR  COUNTY  

TERRELL  COUNTY  „„ 

TERRY  COUNTY  „ ._ ..... 

TEXARKANA  CITY 

TEXAS  CITY 

TITUS  COUNTY  

TYLER  CITY 

TYLER  COUNTY 

UPSHUR  COUNTY 

UVALDE  COUNTY 

BALANCE  OF  VAL  VERDE  COUNTY  

WARD  COUNTY 

BALANCE  OF  WEBB  COUNTY 

WILLACY  COUNTY  

WINKLER  COUNTY  

YOAKUM  COUNTY  „ 

YOUNG  COUNTY 

ZAPATA  COUNTY 

ZAVALA  COUNTY 


Civil  jurisdictions  included 


HARDIN  COUNTY. 

HARLINGEN  CITY  IN  CAMERON  COUNTY. 

HARRISON  COUNTY  LESS  LONGVIEW  CITY. 

HIDALGO  COUNTY  LESS  EDINBURG  CITY,  MC  ALLEN  CWf,  MISSION  CITY,  PHARR 

CITY. 
HUTCHINSON  COUNTY. 
JASPER  COUNTY. 
JIM  HOGG  COUNTY. 
JIM  WELLS  COUNTY. 
KILLEEN  CITY  IN  BELL  COUNTY. 
KING  COUNTY. 

KINGSVILLE  CITY  IN  KLEBERG  COUNTY. 
KINNEY  COUNTY. 

KLEBERG  COUNTY  LESS  KINGSVILLE  CITY. 
LA  SALLE  COUNTY. 
LAMAR  COUNTY. 
LAMB  COUNTY. 

LAREDO  CITY  IN  WEBB  COUNTY. 
LEON  COUNTY. 
UBERTY  COUNTY. 

LONGVIEW  CITY  IN  GREGG  COUNTY,  HARRISON  COUNTY. 
LOVING  COUNTY. 
MARION  COUNTY. 
MATAGORDA  COUNTY. 
MAVERICK  COUNTY. 
MC  ALLEN  CITY  IN  HIDALGO  COUNTY. 
MC  CULLOCH  COUNTY. 
MISSION  CITY  IN  HIDALGO  COUNTY. 
MITCHELL  COUNTY. 
MORRIS  COUNTY. 
NEWTON  COUNTY. 
NOLAN  COUNTY. 

NUECES  COUNTY  LESS  CORPUS  CHRISTl  CITY. 
ODESSA  CITY  IN  ECTOR  COUNTY. 
ORANGE  COUNTY. 
PALO  PINTO  COUNTY. 
PANOLA  COUNTY. 
PECOS  COUNTY. 

PHARR  CITY  IN  HIDALGO  COUNTY. 
POLK  COUNTY. 

PORT  ARTHUR  CITY  IN  JEFFERSON  COUNTY. 
PRESIDIO  COUNTY. 
RED  RIVER  COUNTY. 
REEVES  COUNTY. 
RUSK  COUNTY. 
SABINE  COUNTY. 
SAN  AUGUSTINE  COUNTY. 
SAN  PATRICIO  COUNTY. 
SHELBY  COUNTY. 

SOCORRO  CITY  IN  EL  PASO  COUNTY. 
SOMERVELL  COUNTY. 
STARR  COUNTY. 
TERRELL  COUNTY. 
TERRY  COUNTY. 

TEX  TEXARKANA  CITY,  TEX  IN  BOWIE  COUNTY. 
TEXAS  CITY  IN  GALVESTON  COUNTY. 
TITUS  COUNTY. 

TYLER  CITY  IN  SMITH  COUNTY. 
TYLER  COUNTY. 
UPSHUR  COUNTY. 
UVALDE  COUNTY. 

VAL  VERDE  COUNTY  LESS  DEL  RIO  CITY. 
WARD  COUNTY. 

WEBB  COUNTY  LESS  LAREDO  CITY. 
WILLACY  COUNTY. 
WINKLER  COUNTY. 
YOAKUM  COUNTY. 
YOUNG  COUNTY. 
ZAPATA  COUNTY. 
ZAVALA  COUNTY. 
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Eligible  labor  surplus  areas 

Civil  jurisdictions  included 

UTAH 

DUCHESNE  COUNTY  

DUCHESNE  COUNTY. 

EMERY  COUNTY. 

GARFIELD  COUNTY. 

GRAND  COUNTY. 

OGDEN  CITY  IN  WEBER  COUNTY. 

SAN  JUAN  COUNTY. 

EMERY  COUNTY  

GARFIELD  COUNTY 

GRAND  COUNTY 

OGDEN  CITY  

SAN  JUAN  COUNTY 

VERMONT 

ESSEX  COUNTY 

ESSEX  COUNTY. 
ORLEANS  COUNTY. 

ORLEANS  COUNTY 

VIRGINIA 

ACCOMACK  COUNTY 

ACCOMACK  COUNTY. 

BATH  COUNTY. 

BUCHANAN  COUNTY. 

CAROLINE  COUNTY. 

CLIFTON  FORGE  CITY. 

COVINGTON  CITY.                                                                                      ' 

DANVILLE  CITY. 

DICKENSON  COUNTY. 

ESSEX  COUNTY. 

GILES  COUNTY. 

HALIFAX  COUNTY. 

LANCASTER  COUNTY. 

LEE  COUNTY. 

LOUISA  COUNTY. 

LUNENBURG  COUNTY. 

NORFOLK  CITY. 

NORTHAMPTON  COUNTY. 

NORTHUMBERLAND  COUNTY. 

NORTON  CITY. 

PETERSBURG  CITY. 

PORTSMOUTH  CITY. 

PRINCE  EDWARD  COUNTY. 

RUSSELL  COUNTY. 

SCOTT  COUNTY. 

SMYTH  COUNTY. 

SURRY  COUNTY. 

TAZEWELL  COUNTY. 

WESTMORELAND  COUNTY. 

WILLIAMSBURG  CITY. 

WISE  COUNTY. 

BATH  COUNTY  

BUCHANAN  COUNTY  

CAROLINE  COUNTY  

CLIFTON  FORGE  CITY  : 

COVINGTON  CITY .'. 

DANVILLE  CITY  

DICKENSON  COUNTY  

ESSEX  COUNTY 

GILES  COUNTY  

HALIFAX  COUNTY 

LANCASTER  COUNTY  

LEE  COUNTY  

LOUISA  COUNTY 

LUNENBURG  COUNTY  

NORFOLK  CITY  

NORTHAMPTON  COUNTY  

NORTHUMBERLAND  COUNTY  .'. 

NORTON  CITY  

PETERSBURG  CITY 

PORTSMOUTH  CITY  

PRINCE  EDWARD  COUNTY 

RUSSELL  COUNTY  , 

SCOTT  COUNTY  1 

SMYTH  COUNTY  

SURRY  COUNTY 

TAZEWELL  COUNTY 

WESTMORELAND  COUNTY 

WILLIAMSBURG  CITY  

WISE  COUNTY  

WASHINGTON 

ADAMS  COUNTY 

ADAMS  COUNTY. 

BENTON  COUNTY  LESS  KENNEWICK  CITY.  RICHLAND  CITY. 

BREMERTON  CITY  IN  KITSAP  COUNTY. 

CHELAN  COUNTY. 

CLALLAM  COUNTY  . 

COLUMBIA  COUNTY. 

COWLITZ  COUNTY  LESS  LONGVIEW  CITY. 

DOUGLAS  COUNTY. 

FERRY  COUNTY. 

FRANKLIN  COUNTY.                                                                              -        . 

GRANT  COUNTY. 

GRAYS  HARBOR  COUNTY. 

JEFFERSON  COUNTY. 

KENNEWICK  CITY  IN  BENTON  COUNTY. 

KITTITAS  COUNTY. 

KLICKITAT  COUNTY. 

LAKEWOOD  CITY  IN  PIERCE  COUNTY. 

LEWIS  COUNTY. 

LONGVIEW  CITY  IN  COWLI 1 L  COUNTY. 

MASON  COUNTY. 

OKANOGAN  COUNTY. 

PACIFIC  COUNTY. 

BALANCE  OF  BENTON  COUNTY  

BREMERTON  CITY 

CHELAN  COUNTY  

CLALLAM  COUNTY  

COLUMBIA  COUNTY 

BALANCE  OF  COWLITZ  COUNTY 

DOUGLAS  COUNTY 

FERRY  COUNTY  „ 

FRANKLIN  COUNTY 

GRANT  COUNTY  

GRAYS  HARBOR  COUNTY  

JEFFERSON  COUNTY  

KENNEWICKCITY '. 

KITTITAS  COUNTY  ...„ 

KLICKITAT  COUNTY  „ 

LAKEWOODCITY 

LEWIS  COUNTY 

LONGVIEW  CITY  

MASON  COUNTY  

OKANOGAN  COUNTY 

PACIFIC  COUNTY 

- 
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[October  1,  1999  Through  September  30,  2000) 


Eligible  labor  surplus  areas 

PEND  OREILLE  COUNTY  

SKAGIT  COUNTY  

SKAMANIA  COUNTY  

STEVENS  COUNTY : 

WAHKIAKUM  COUNTY 

WALLA  WALLA  CITY .... 

YAKIMA  CITY 

BALANCE  OF  YAKIMA  COUNTY 

BARBOUR  COUNTY 

BOONE  COUNTY 

BRAXTON  COUNTY  

BROOKE  COUNTY 

CALHOUN  COUNTY  

CLAY  COUNTY  

DODDRIDGE  COUNTY 

FAYETTE  COUNTY  

GILMER  COUNTY  

GRANT  COUNTY 

GREENBRIER  COUNTY — ........... 

HANCOCK  COUNTY 

HARRISON  COUNTY 

HUNTINGTON  CITY 

JACKSON  COUNTY 

LEWIS  COUNTY  

LINCOLN  COUNTY  

LOGAN  COUNTY  

MARION  COUNTY 

BALANCE  OF  MARSHALL  COUNTY  .... 

MASON  COUNTY  

MC  DOWELL  COUNTY 

MINERAL  COUNTY 

MINGO  COUNTY  

NICHOLAS  COUNTY  

PARKERSBURG  CITY  

PLEASANTS  COUNTY  

POCAHONTAS  COUNTY 

PRESTON  COUNTY 

RALEIGH  COUNTY 

RANDOLPH  COUNTY 

RITCHIE  COUNTY  

ROANE  COUNTY 

SUMMERS  COUNTY  

TAYLOR  COUNTY — 

TUCKER  COUNTY 

TYLER  COUNTY 

UPSHUR  COUNTY  

BALANCE  OF  WAYNE  COUNTY  

WEBSTER  COUNTY  

WETZEL  COUNTY 

WIRT  COUNTY  

WYOMING  COUI^TTY 

ASHLAND  COUNTY 

BAYFIELD  COUNTY  

CLARK  COUNTY 

FLORENCE  COUNTY  

FOREST  COUNTY  

IRON  COUNTY 

JUNEAU  COUNTY 

LANGLADE  COUNTY  

MARQUETTE  COUNTY  ...^ 

MENOMINEE  COUNTY  

RACINE  CITY  

RUSK  COUNTY 

SAWYER  COUNTY  


Ciyifjurisdictions  included 


PEND  OREILLE  COUNTY. 

SKAGIT  COUNTY. 

SKAMANIA  COUNTY. 

STEVENS  COUNTY. 

WAHKIAKUM  COUNTY. 

WALLA  WALLA  CITY  IN  WALLA  WALLA  COUNTY. 

YAKIMA  CITY  IN  YAKIMA  COUNTY. 

YAKIMA  COUNTY  LESS  YAKIMA  CITY. 


WEST  VIRGINIA 


-BARBOUR  COUNTY. 
BOONE  COUNTY. 
BRAXTON  COUNTY. 
BROOKE  COUNTY. 
CALHOUN  COUNTY. 
CLAY  COUNTY. 
DODDRIDGE  COUNTY. 
FAYETTE  COUNTY. 
GILMER  COUNTY. 
GRANT  COUNTY. 
GREENBRIER  COUNTY. 
HANCOCK  COUNTY. 
HARRISON  COUNTY. 

HUNTINGTON  CITY  IN  CABELL  COUNTY,  WAYNE  COUNTY. 
JACKSON  COUNTY. 
LEWIS  COUNTY. 
LINCOLN  COUNTY. 
LOGAN  COUNTY. 
MARION  COUNTY. 

MARSHALL  COUNTY  LESS  WHEELING  CITY. 
MASON  COUNTY. 
MC  DOWELL  COUNTY. 
MINERAL  COUNTY. 
MINGO  COUNTY. 
NICHOLAS  COUNTY. 

PARKERSBURG  CITY  IN  WOOD  COUNTY. 
PLEASANTS  COUNTY. 
POCAHONTAS  COUNTY. 
PRESTON  COUNTY. 
RALEIGH  COUNTY. 
RANDOLPH  COUNTY.     • 
RITCHIE  COUNTY. 
ROANE  COUNTY. 
SUMMERS  COUNTY. 
TAYLOR  COUNTY. 
TUCKER  COUNTY. 
TYLER  COUNTY. 
UPSHUR  COUNTY. 

WAYNE  COUNTY  LESS  HUNTINGTON  CITY. 
WEBSTER  COUNTY. 
WETZEL  COUNTY. 
WIRT  COUNTY. 
WYOMING  COUNTY. 


WISCONSIN 


ASHLAND  COUNTY. 

BAYFIELD  COUNTY. 

CLARK  COUNTY. 

FLORENCE  COUNTY. 

FOREST  COUNTY. 

IRON  COUNTY. 

JUNEAU  COUNTY. 

LANGLADE  COUNTY. 

MARQUETTE  COUNTY. 

MENOMINEE  COUNTY. 

RACINE  CITY  IN  RACINE  COUNTY. 

RUSK  COUNTY. 

SAWYER  COUNTY. 
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Eligible  labor  surplus  areas 

Civil  jurisdictions  included 

WASHBURN  COUNTY 

WASHBURN  COUNTY. 

WYOMING 

BIG  HORN  COUNTY 

BIG  HORN  COUNTY. 

FREMONT  COUNTY ^ :.... 

FREMONT  COUNTY. 

LINCOLN  COUNTY  _ 

LINCOLN  COUNTY. 

BALANCE  OF  NATRONA  COUNTY 

NATRONA  COUNTY  LESS  CASPER  CITY. 

[FR  Doc.  99-26963  Filed  10-14-99;  8:45  am) 

numo  cooE  4sio-3fr-^ 

DEPARTMErfT  OF  LABOR 

Empioyinent  Standards  Administration 

Wage  and  Hour  Division 

iMinimum  Wages  for  Federal  and 
Fadarally  Assisted  Construction; 
Qsnsral  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931. 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  as  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  wjth  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 


procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
ciirrent  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  proceduires  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
vn-iting  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW,  Room  S-3014, 
Washington,  DC  20210. 


New  General  Wage  Determination 
Decision 

The  number  of  the  decisions  added  to 
the  Govenunent  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume  and  States: 

Volume  ni 

South  Carolina 

SC990037  (Oct.  ^5,  1999) 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Govenunent  Printing  Office  docimient 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  axe 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

New  York 
NY990003  (Mar.  12, 1999) 

Volume  n 

District  of  Columbia 

DC990001  (Mar.  12,  1999) 

DC990002  (Mar.  12.  1999) 
Pennsylvania 

PA990005  (Mar.  12. 1999) 

PA990006  (Mar.  12,  1999) 

PA990026  (Mar.  12,  1999) 

Volume  in 

Florida 

FL990017  (Mar.  12,  1999) 
Georgia 

GA990004  (Mar.  12.  1999) 

GA990022  (Mar.  12, 1999) 

GA990050  (Mar.  12. 1999) 

GA990073  (Mar.  12.  1999) 

GA990086  (Mar.  12.  1999) 

GA990087  (Mar.  12. 1999) 

GA990088  (Mar.  12.  1999) 
*South  Carolina 

SC990019  (Mar.  12,  1999) 

*  As  of  October  15. 1999.  SC990019  no 
longer  includes  Richland  Countv.  See 
SC990037. 

Volume  [V 
Indiana 
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IN  990027 
Michigan 
MI990001 
MI9900Q2 
MI990003 
M1990004 
MI990005 
MI990007 
MI990012 
MI990017 
MI990030 
MI990031 
MI990046 
MI990047 
■MI990060 
MI990062 
MI990063 


(Mar.  12,  1999) 


(Mar.  12. 
(Mar.  12. 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12. 
(Mar.  12. 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12. 
(Mar.  12. 
(Mar.  12, 
(Mar.  12, 


1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999] 
1999] 


Volume  V 

Iowa 
IA990005 
IA990006 
IA990007 
IA990010 
IA990013 
IA990016 
IA990019 
IA990024 
IA990025 
lA  990029 
IA990032 
IA990038 
IA990067 
IA990070 
1A990072 
IA990079 
IA990080 

Nebraska 
NE990003 
NE990009 
NE990011 

Texas 

TX990009 
TX990018 
TX990100 
TX990144 

Volume  VI 

None 

Volume  Vn 

California 
CA990002 
CA990004 
CA990009 
CA990029 
CA990030 
CA990031 
CA990032 
CA990033 
CA990034 
CA990035 
CA990036 
CA990037 
CA990038 
CA990G39 
CA990040 
CA990041 


(Mar.  12. 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12. 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 

(Mar.  12, 
(Mar.  12, 
(Mar.  12, 

(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12. 


1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999] 
1999) 
1999) 
1999) 
1999) 
1999) 

1999] 
1999] 
1999) 

1999) 
1999) 
1999) 
1999) 


(Mar.  12, 
(Mar.  12, 
(Mar.  12. 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12. 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 


1999] 
1999] 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999] 
1999) 
1999) 
1999) 


General  Wage  Oetermination 
PubUcation 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 


Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 ,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  imder  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D,C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s},  be  sure  to  specify  the 
State(s}  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  D.C.  this  7th  day  of 
October  1999. 

Carl  J.  Poleskey, 

Chief.  Branch  of  Construction  Wage 
Determinations. 

[FR  Doc.  99-26769  Filed  10-14-99;  8:45  am] 
BILUNG  CODE  4510-27-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts 

Leadership  Initiatives  Advisory  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92—463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Leadership  Initiatives  Advisory  Panel 
(Literature  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
October  25, 1999.  The  panel  will  meet 
fit)m  11:30  a.m.  to  12:00  p.m.  via 
teleconference  from  room  704  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  NW,  Washington,  D.C.  20506. 

This  meeting  is  for  tne  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendations  on  financial 
assistance  under  the  National 
'Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency.  In  accordance 
with  the  determination  of  the  chairman 


of  May  12.  1999.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9){B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  &x>m  Ms. 
Kathy  Plowitz-Worden.  Panel 
Coordinator,  National  Endowment  for 
the  Arts,  Washington,  D.C.  20506,  or 
call  (202)  682-5691. 

Dated:  October  12,  1999. 

Kathy  Plomtz-Worden, 

Panel  Coordinator,  National  Endowment  for 
the  Arts. 

[FR  Doc.  99-27093  Filed  10-14-99;  8:45  am] 

BILLING  COO€  7S37-41-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-247] 

Consolidated  Edison  Company  of  New 
York,  Inc;  Facility  Operating  License 
No.  DPR  26;  Receipt  of  Petition  for 
Director's  Decision  Under  10  CFR 
2.206 

Notice  is  hereby  given  that  by  petition 
dated  September  15, 1999,  Mr.  David  A. 
Lochbaum.  on  behalf  of  the  Union  of 
Concerned  Scientists  (Petitioner),  has 
requested  that  the  U.S.  Nuclear 
Regulatory  Commission  (NRC)  take 
action  with  regard  to  the  Indian  Point 
Nuclear  Generating  Unit  No.  2,  owned 
and  operated  by  the  Consolidated 
Edison  Company  of  New  York,  Inc.  The 
Petitioner  requests  that  the  NRC  take 
enforcement  action  to  modify  or 
suspend  the  operating  license  for  the 
Indian  Point  Nuclear  Generating  Unit 
No.  2,  operated  by  the  Consolidated 
Edison  Company  of  New  York,  Inc.  (the 
licensee),  to  prevent  the  reactor  from 
resuming  operation  until  the  five  issues 
identified  in  the  attachment  to  the 
Petition  have  been  fully  resolved.  As  an 
acceptable  alternative  in  lieu  of  a 
suspension  or  modification  of  the 
license,  the  Petitioner  requested  that  the 
NRC  issue  a  confirmatory  action  letter 
or  an  order  requiring  these  issues  to  be 
fully  resolved  before  unit  restart.  The 
five  issues  that  were  raised  in  the 
Petition  are  (1)  the  apparent  violation  of 
station  battery  design  and  licensing 
bases,  (2)  the  apparent  failure  to 
adequately  correct  circuit  breaker 
problems,  (3)  the  apparent  imreliability 
of  emergency  diesel  generators,  (4)  the 
potentially  unjustified  license 
amendment  for  undervoltage  and 
degraded  voltage  relay  surveillance 
intervals,  and  (5)  the  apparent  errors 
and  nonconservatisms  in  individual 
plant  examinations  (IPEs).  Along  with 
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the  last  issue,  the  Petitioner  stated  that 
the  event  on  August  31. 1999,  at  Indian 
Point  Unit  2  revealed  potential 
problems  with  the  plant-specific  risk 
assessment  developed  by  the  licensee 
and  now  used  to  establish  priorities  for 
maintenance  and  inspections. 
Additionally,  the  Petitioner  requested 
that  a  public  hearing  on  this  Petition  be 
conducted  in  the  vicinity  of  the  plant 
before  its  restart  is  authorized  by  the 
NRC.  In  a  transcribed  telephone 
conversation  between  the  Petitioner  and 
the  members  of  the  NRC's  Petition 
Review  Board  on  September  22, 1999. 
the  Petitioner  clarified  two  of  the  issues 
in  the  Petition.  First,  the  Petitioner 
stated  that  because  of  an  apparent 
failure  to  accomplish  the  commitment 
in  the  NRC's  safety  evaluation  for  the 
license  amendment  mentioned  in  the 
Petition,  the  Petitioner  was  concerned 
that  past  licensing  commitments  may 
not  have  been  implemented.  Second, 
the  Petitioner  questioned  whether  the 
amount  of  time  the  licensee  took  to 
perform  certain  actions  during  the 
August  31  event  was  consistent  with  the 
times  expected  if  a  station  blackout 
(SBO)  had  occurred  since  many  of  the 
procedures  and  processes  in  response  to 
an  SBO  event  were  used.* 

As  the  basis  for  this  request,  the 
Petitioner  states  that  the  issues,  if  valid, 
have  clear  and  direct  safety  implications 
because  they  involve  equipment 
explicitly  required  to  function  to 
mitigate  accidents.  With  regard  to  your 
IPE  issue,  the  Petitioner  states  that,  if 
valid,  it  has  indirect  safety  implications 
because  it  involves  information  used  by 
the  plant's  owner  to  schedule 
maintenance  and  inspections  on 
equipment  implicitly  required  to 
function  to  mitigate  an  accident.  The 
Petitioner  also  stated  that  the  specific 
problems  revealed  by  the  August  31 
event  were  caused  by  systematic  process 
breakdowns,  including  inadequate 
procedures,  inadequate  training,  and 
plant  configuration  errors,  and  that  the 
licensee's  plan  does  not  contain 
sufficient  activities  that  provide 
reasonable  assurance  that  problems  in 
other  safety  systems  are  identified  and 
corrected. 

The  request  is  being  treated  pursuant 
to  10  CFR  2.206  of  the  Commission's 
regulations.  The  request  has  been 
referred  to  the  Director  of  the  Office  of 
Nuclear  Reactor  Regulation.  As 
provided  by  Section  2.206,  appropriate 
action  will  be  taken  on  this  Petition 
within  a  reasonable  time. 

By  letter  dated  October  8, 1999,  the 
Director  denied  the  Petitioner's  request 
for  immediate  action  at  Indian  Point 
Unit  2. 


A  copy  of  the  petition  is  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street  NW.,  Washington.  DC.  and 
at  the  local  public  document  room 
located  at  the  White  Plains  Public 
Library,  100  Martine  Avenue.  White 
Plains'.  New  York  10610. 

Dated  at  Rockville,  Maryland,  this  8th  day 
ofOctoberiggg. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Collins, 
Director,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  99-26942  Filed  10-14-99;  8:45  am] 

BlUJNa  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  72-16] 

Virginia  Electric  and  Power  Company; 
Issuance  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  Regarding  the 
Proposed  Amendment  To  Revise 
Technical  Specifications  of  License 
No.  SNM-2507 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  Commission)  is 
considering  issuance  of  an  amendment, 
pursuant  to  10  CFR  72.56,  to  the  Special 
Nuclear  Material  License  No.  2507 
{SNM-2507)  held  by  Virginia  Electric 
and  Power  Company  (Virginia  Power) 
for  the  North  Anna  independent  spent 
fuel  storage  installation  (ISFSI).  The 
requested  amendment  would  revise  the 
Technical  Specifications  of  SNM-2507 
to  specifically  permit  the  storage  of 
bximable  poison  rod  assemblies  (BPRA) 
and  thimble  plug  devices  (TPD)  within 
the  TN-32  casks  used  at  the  North  Anna 
ISFSI. 

Environinental  Assessment 

Identification  of  Proposed  Action 

By  letter  dated  April  5, 1999,  as 
supplemented  by  letter  dated  August  27, 
1999.  Virginia  Power  requested  an 
amendment  to  revise  the  Technical 
Specifications  of  SNM-2507  for  the 
North  Anna  ISFSI.  The  changes  to  the 
Technical  Specifications  would 
specifically  permit  the  storage  of  BPRAs 
and/or  TPDs  within  the  TN-32  dry 
storage  casks  used  at  the  North  Anna 
ISFSI. 

Need  for  the  Proposed  Action 

The  proposed  action  will  eliminate 
the  need  to  physically  remove  BPRAs 
and  TPDs  from  irradiated  fuel 
assemblies  prior  to'dry  cask  storage 
which  would  result  in  one  consolidated 
source  of  radioactive  material  and 


reduce  exposure  time  to  plant  workers 
during  loadings. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  granting  the  request  for  amendment 
to  specifically  allow  the  storage  of 
BPRAs  and  TPDs  within  the  TN-32 
casks  used  at  the  North  Anna  ISFSI  will 
not  increase  the  probability  or 
consequences  of  accidents.  No  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  off  site. 
With  regard  to  radiological  impacts,  the 
addition  of  irradiated  BPRAs  and  TPDs 
only  affects  the  gamma  source  term  of 
the  cask.  In  the  previous  shielding 
analysis,  the  calculated  cask  surface 
dose  rate  from  the  design  basis  contents 
was  increased  by  an  expansion  factor 
before  calculating  the  estimated  offsite 
dose  to  allow  for  future  increases  in  fuel 
bumup  and  enrichment  and  possible 
variations  in  cask  design.  For  this 
amendment,  the  Virginia  Power's 
calcidated  increase  in  surface  dose  rate 
resulting  from  the  added  BPRAs  and 
TPDs  remains  within  the  bounds  of  the 
previous  analysis  with  the  expansion 
factor  and.  consequently,  results  in  no 
significant  increase  in  occupational  or 
public  radiation  exposure.  Therefore, 
there  are  no  significant  radiological 
environmental  impacts  associated  with 
theproposed  action. 

The  amendment  only  affects  the 
requirements  associated  with  the 
contents  of  the  casks  and  does  not  affect 
non-radiological  plant  effluents  or  any 
other  aspects  of  the  environment. 
Therefore,  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed  action. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Alternative  to  the  Proposed  Action 

The  alternative  to  the  proposed  action 
would  be  to  deny  the  request  for 
amendment  [i.e.,  the  "no-action" 
alternative).  Denial  of  the  proposed 
action  would  result  in  the  need  to 
physically  remove  BPRAs  and  TPDs 
from  each  fuel  assembly  possessing 
them  prior  to  the  loading  of  that 
assembly  into  dry  cask  storage.  Physical 
removal  of  irradiated  BPRAs  and  TPDs 
would  increase  the  exposure  time  and 
dose  to  the  plant  workers.  In  addition, 
it  would  require  disposal  or  storage  of 
additional  radioactive  material  (i.e., 
BPRAs  and  TPDs)  that  would  otherwise 
be  safely  stored  if  the  BPRAs  and  TPDs 
are  left  intact  with  their  irradiated  fuel 
assembly  and  loaded  into  dry  cask 


Federal  Register / Vol.  64.  No.  199 /Friday.  October  15,  1999 /Notices 


55995 


storage.  The  environmental  impacts  of 
tlie  alternative  action  are  greater  than 
the  proposed  action. 

Given  that  there  are  greater 
environmental  impacts  associated  with 
the  alternative  action  of  denying  the 
request  for  amendment,  the  Commission 
concludes  that  the  preferred  alternative 
is  to  grant  this  amendment. 

Agencies  and  Persons  Consulted 

On  September  27,  1999,  Mr.  Les 
Foldese  of  the  Virginia  Department  of 
Health.  Bureau  of  Radiological  Health, 
was  contacted  in  regard  to  the  proposed 
action  and  had  no  concerns. 

Finding  of  No  Significant  Impact 

The  environmental  impacts  of  the 
proposed  action  have  been  reviewed  in 
accordance  with  the  requirements  set 
forth  in  10  CFR  part  51.  Based  upon  the 
foregoing  Environmental  Assessment, 
the  Commission  finds  that  the  proposed 
action  of  granting  an  amendment  to 
permit  the  storage  of  BPRAs  and  TPDs 
vdthin  the  TN-32  casks  used  at  the 
North  Anna  ISFSI  will  not  significantly 
impact  the  quality  of  the  himian 
enviroimient.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

For  further  details  with  respect  to  this 
action,  see  the  amendment  application 
dated  April  5, 1999,  as  supplemented  on 
August  27. 1999.  These  documents  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street,  NW,  Washington,  DC 
20555  and  the  Local  Public  Document 
Room  at  the  University  of  Virginia 
Alderman  Library,  Charlottesville,  VA 
22903. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  October  1999. 

For  The  Nuclear  Regulatory  Commission. 
E.  William  Brach, 

Director.  Spent  Fuel  Project  Office.  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  99-26940  Filed  10-14-99;  8:45  am] 

BILUNG  CODE  TSSO-OI-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  72-2] 

Virginia  Electric  and  Power  Company; 
Issuance  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  Regardlng^the 
Proposed  Amendment  To  Revise 
Technical  Specifications  of  License 
No.  SNM-2501 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  Commission)  is 
considering  issuance  of  an  amendment, 
pursuant  to  10  CFR  72.56,  to  the  Special 


Nuclear  Material  License  No.  2501 
(SNM-2501)  held  by  Virginia  Electric 
and  Power  Company  (Virginia  Power) 
for  the  Surry  independent  spent  fuel 
storage  installation  (ISFSI).  The 
requested  amendment  would  revise  the 
Technical  Specifications  of  SNM-2501 
to  specifically  permit  the  storage  of 
burnable  poison  rod  assemblies  (BPRA) 
and  thimble  plug  devices  (TPD)  within 
the  TN-32  casks  used  at  the  Surry 
ISFSI. 

Environmental  Assessment 
Identification  of  Proposed  Action 

By  letter  dated  April  5, 1999,  as 
supplemented  by  letter  dated  August  27, 
1999,  Virginia  Power  requested  an 
amendment  to  revise  the  Technical 
Specifications  of  SNM-2501  for  the 
Surry  ISFSI.  The  changes  to  the 
Technical  Specifications  would 
specifically  permit  the  storage  of  BPRAs 
and/or  TPDs  within  the  TN-32  dry 
storage  casks  used  at  the  Surry  ISFSI. 

Need  for  the  Proposed  Action 

The  proposed  action  will  eliminate 
the  need  to  physically  remove  BPRAs 
and  TPDs  from  irradiated  fuel 
assemblies  prior  to  dry  cask  storage 
which  would  result  in  one  consolidated 
source  of  radioactive  material  and 
reduce  the  exposure  time  to  plant 
workers  during  loadings. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  granting  the  request  for  amendment 
to  specifically  allow  the  storage  of 
BPRAs  and  TPDs  within  the  TN-32 
casks  used  at  the  Surry  ISFSI  vfill  not 
increase  the  probability  or  consequences 
of  accidents.  No  changes  are  being  made 
in  the  types  of  any  effluents  that  may  be 
released  off  site.  With  regard  to 
radiological  impacts,  the  addition  of 
irradiated  BPRAs  and  TPDs  only  affects 
the  gamma  source  term  of  the  cask.  In 
the  previous  shielding  analysis,  the 
calculated  cask  surface  dose  rate  from 
the  design  basis  contents  was  increased 
by  an  expansion  factor  before 
calculating  the  estimated  offsite  dose  to 
allow  for  future  increases  in  fuel  bumup 
and  enrichment  and  possible  variations 
in  cask  design.  For  this  amendment,  the 
Virginia  Power's  calculated  increase  in 
surface  dose  rate  resulting  from  the 
added  BPRAs  and  TPDs  remains  within 
the  bounds  of  the  previous  analysis  with 
the  expansion  factor  and.  consequently, 
results  in  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 


impacts  associated  with  the  proposed 
action. 

The  amendment  only  affects  the 
requirements  associated  with  the 
contents  of  the  casks  and  does  not  affect 
non-radiological  plant  effluents  or  any 
other  aspects  of  the  environment. 
Therefore,  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed  action. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Alternative  to  the  Proposed  Action 

The  alternative  to  the  proposed  action 
would  be  to  deny  the  request  for 
amendment  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  proposed 
action  would  result  in  the  need  to 
physically  remove  BPRAs  and  TPDs 
fit)m  each  fuel  assembly  possessing 
them  prior  to  the  loading  of  that 
assembly  into  dry  cask  storage.  Physical 
removal  of  irradiated  BPRAs  and  TPDs 
would  increase  the  exposure  time  and 
dose  to  the  plant  workers.  In  addition, 
it  would  require  disposal  or  storage  of 
additional  radioactive  material  (i.e., 
BPRAs  and  TPDs)  that  would  otherwise 
be  safely  stored  if  the  BPRAs  and  TPDs 
are  left  intact  with  their  irradiated  fuel 
assembly  and  loaded  into  dry  cask 
storage.  The  envfronmental  impacts  of 
the  alternative  action  are  greater  than 
the  proposed  action. 

Given  that  there  are  greater 
environmental  impacts  associated  with 
the  alternative  action  of  denjring  the 
request  for  amendment,  the  Commission 
concludes  that  the  preferred  alternative 
is  to  grant  this  amendment. 

Agencies  and  Persons  Consulted 

On  September  27, 1999,  Mr.  Les 
Foldese  of  the  Virginia  Department  of 
Health,  Bureau  of  Radiological  Health, 
was  contacted  in  regard  to  the  proposed 
action  and  had  no  concerns. 

Finding  of  No  Significant  Impact 

The  environmental  impacts  of  the 
proposed  action  have  been  reviewed  in 
accordance  with  the  requirements  set 
forth  in  10  CFR  Part  SI.  Based  upon  the 
foregoing  Environmental  Assessment, 
the  Commission  finds  that  the  proposed 
action  of  granting  an  amendment  to 
permit  the  storage  of  BPRAs  and  TPDs 
within  the  TN-32  casks  used  at  the 
Surry  ISFSI  will  not  significantly  impact 
the  quality  of  the  human  environment. 
Accordingly,  the  Commission  has 
determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  amendment. 

For  further  details  with  respect  to  this 
action,  see  the  amendment  application 
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dated  April  5, 1999,  as  supplemented  on 
August  27. 1999.  These  documents  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street,  NW,  Washington,  DC 
20555  and  the  Local  Public  Dociunent 
Room  at  the  Swem  Library,  the  College 
of  William  and  Mary.  Williamsburg,  VA 
23185. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  October  1999. 

For  the  Nuclear  Regulatory  Commission. 
E.  WilliuB  Brach, 

Director,  Spent  Fuel  Project  Office.  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
(FR  Doc  99-26941  Filed  10-14-99;  8:45  am] 
BILUNQ  CODE  7B0O-«1-U 


NUCLEAR  REGULATORY 
COMMISSrON 

Products  and  RmuUs  of  Research  at 
the  Organization  for  Economic 
Cooperation  and  Devetopment  (OECD) 
Halden  Reactor  Project 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  seminar. 

summary:  The  NRC  has  committed 
through  its  Strategic  Plan  to  conduct 
confinnatory  and  anticipatory  research 
on  issues  of  potential  regulatory  and 
safety  significance,  engage  in 
cooperative,  international  research 
agreements,  and  provide  timely 
information  to  our  stakeholders.  As  part 
of  this  commitment,  a  seminar  has  been 
planned  to  present  on-going  research 
being  conducted  at  the  OECD  Halden 
Reactor  Project  in  Norway.  The  goal  of 
this  seminar  is  to  inform  our 
stakeholders  of  current  research 
activities  and  to  solicit  their 
perspectives  and  interest  in  the  safety 
assessment  of  fuels,  materials,  and 
nuclear  power  plant  control  room 
design. 

DATE:  November  1-2, 1999— The 
seminar  will  begin  at  12:30  p.m.  on 
November  1st  and  end  at  5  p.m.  on 
November  2nd. 

location:  Doubletree  Hotel,  Twinbrook, 
Rockville,  MD  20852. 
contact:  Registration— Michael  Scott, 
Phone:  (301)  415-5698,  e-mail: 
mas2@nrc.gov.  General — Julius 
Persensky,  Phone:  (301)  415-6759, 
e-mail:  jjp2@nrc.gov. 
ATTENDANCE:  This  seminar  is  free  and 
open  to  the  general  public.  All 
individuals  planning  to  attend  should 
preregister  with  Mr.  Michael  Scott  by 
telephone  or  e-mail  and  provide  their 
name,  affiliation,  phone  number,  and 
e-mail  address. 
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PROGRAM:  This  seminar  describes  past 
and  current  research  results,  as  well  as 
products  and  tools  that  may  be  useful  in 
a  wide  range  of  applications,  There  will 
be  four  sessions  covering  the  following 
topics. 

•  Fuels  and  Materials  Research. 

•  Human  Factors  Engineering  and 
Control  Room  Design. 

•  Virtual  Reality  Technology. 

•  Instrumentation  and  Control 
Systems  and  Tools. 

Dated  in  Rockville,  Maryland  this  7th  day 
of  October  1999. 

For  the  Nuclear  Regulatory  Commission. 
Charies  E.  Rossi, 

Director,  Division  of  Systems  Analysis  and 
Regulatory  Effectiveness. 
[FR  Doc.  99-26939  Filed  10-14-99;  8:45  am] 

BtLUNG  CODE  7580-01-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Interest  Assumption  for  Determining 
Variable-Rate  PremUim;  Interest  on 
Late  Premium  Payments;  Interest  on 
Underpayments  and  Overpayments  of: 
Single-Employer  Plan  Termination 
Liability  and  Multiemployer  WWidcawal 
Liability;  interest  Assumptions  for 
Multiernployer  Plan  Valuations 
Following  Mass  Withdrawal 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  interest  rates  and 

assumptions. 

SUMMARY:  This  notice  informs  the  public 
of  the  interest  rates  and  assumptions  to 
be  used  imder  certain  Pension  Benefit 
Guaranty  Corporation  regulations.  These 
rates  and  assumptions  are  published 
elsewhere  (or  are  derivable  from  rates 
published  elsewhere),  but  are  collected 
and  published  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 
are  also  published  on  the  PBGC's  web 
site  (http://www.pbgc.gov). 
DATES:  The  interest  rate  for  determining 
the  variable-rate  premiiun  under  part 
4006  applies  to  premium  payment  years 
beginning  in  October  1999.  The  interest 
assumptions  for  performing 
multiemployer  plan  valuations 
following  mass  withdrawal  under  part 
4281  apply  to  valuation  dates  occiuring 
in  November  1999.  The  interest  rates  for 
late  premiiun  payments  under  part  4007 
and  for  underpayments  and 
overpayments  of  single-employer  plan 
termination  liability  under  part  4062 
and  multiemployer  withdrawal  liability 
under  part  4219  apply  to  interest 
accruing  during  the  fourth  quarter 
(October  through  December)  of  1999. 


FOR  FURTHER  INFORMATION  CONTACT: 

Harold  J.  Ashner,  Assistant  General 
Coimsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005,  202-326-4024.  (For  TTY/TDD 
users,  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION: 

Variable-Rate  Premiums 

Section  4006(a)(3)(E)(iii)(n)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  and  §  4006.4(b)(1) 
of  the  PBGC's  regulation  on  Premium 
Rates  (29  CFR  part  4006)  prescribe  use 
of  an  assumed  interest  rate  in 
determining  a  single-employer  plan's 
variable-rate  premium.  The  rate  is  the 
"applicable  percentage"  (currently  85 
percent)  of  the  annual  yield  on  30-year 
Treasury  securities  for  the  month 
preceding  the  beginning  of  the  plan  year 
for  which  premiums  are  being  paid  (the 
"premium  pajmaent  year").  The  yield 
figure  is  reported  in  Federal  Reserve 
Statistical  Releases  G.  13  and  H.15. 

The  assumed  interest  rate  to  be  used 
in  determining  variable-raie  premiums 
for  premium  payment  years  beginning 
in  October  1999  is  5.16  percent  (i.e.,  85 
percent  of  the  6.07  percent  yield  figure 
for  September  1999). 

The  following  table  lists  the  assumed 
interest  rates  to  be  used  in  determining 
variable-rate  premiiuns  for  premiiun 
payment  years  beginning  between 
November  1998  and  October  1999. 


For  premium  payment  years  be- 
ginning in 


November  1998 
December  1998 

January  1999 

Febmary  1999  .. 

March  1999 

April  1999  

May  1999 

June  1999 

July  1999  

August  1999  

September  1999 
October  1999  .... 


The  as- 
sumed In- 
terest 
rate  Is 


4.26 
4.46 
4.30 
4.39 
4.56 
4.74 
4.72 
4.94 
5.13 
5.08 
5.16 
5.16 


Late  Premium  Pa3nments; 
Underpayments  and  Overpajrments  of 
Single-Employer  Plan  Termination 
Liability 

Section  4007(b)  of  ERISA  and 
§  4007.7(a)  of  the  PBGC's  regulation  on 
Payment  of  Premiums  (29  CFR  part 
4007)  require  the  payment  of  interest  on 
late  premium  payments  at  the  rate 
established  under  section  6601  of  the 
Internal  Revenue  Code.  Similarly, 
§  4062.7  of  the  PBGC's  regulation  on 
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Liability  for  Termination  of  Single- 
employer  Plans  (29  CFR  part  4062) 
requires  that  interest  be  charged  or 
credited  at  the  section  6601  rate  on 
imderpayments  and  overpaj^nents  of 
employer  liability  under  section  4062  of 
ERISA.  The  section  6601  rate  is 
established  periodically  (currently 
quarterly)  by  the  Internal  Revenue 
Service.  The  rate  applicable  to  the 
fourth  quarter  (October  through 
December)  of  1999,  as  announced  by  the 
IRS,  is  8  percent. 

The  following  table  lists  the  late 
payment  interest  rates  for  premiums  and 
employer  liability  for  the  specified  time 
periodis: 


From 

Through 

interest  rate 
(percent) 

10/1/92 

7/1/94 

10/1/94 

6/30/94 
9/30/94 
3/31/95 
6/30/95 
3/31/96 
6/30/96 
3/31/98 

12/31/98 
3/31/99 

12/51/99 

7 
8 
g 

4/1/95 

7/1/95 

4/1/96 

7/1/96 

4/1/98  ..:. 

1/1/99 

4/1/99 

10 
9 
8 
9 
8 
7 
8 

Underpayments  and  Overpayments  of 
Multiemployer  Withdrawal  Liability 

Section  4219.32(b)  of  the  PBGC's 
regulation  on  Notice,  Collection,  and 
Redetermination  of  Withdrawal 
Liability  (29  CFR  part  4219)  specifies 
the  rate  at  which  a  multiemployer  plan 
is  to  charge  or  credit  interest  on 
imderpayments  and  overpayments  of 
withdrawal  liability  under  section  4219 
of  ERISA  imless  an  applicable  plan 
provision  provides  otherwise.  For 
interest  accruing  during  any  calendar 
quarter,  the  specified  rate  is  the  average 
quoted  prime  rate  on  short-term 
commercial  loans  for  the  fifteenth  day 
(or  the  next  business  day  if  the  fifteenth 
day  is  not  a  business  day)  of  the  month 
preceding  the  beginning  of  the  quarter, 
as  reported  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  in 
Statistical  Release  H.15  ("Selected 
Interest  Rates").  The  rate  for  the  fourth 
quarter  (October  through  December)  of 
1999  (i.e.,  the  rate  reported  for 
September  15, 1999)  is  8.25  percent. 

The  following  table  lists  the 
withdrawal  liability  imderpayment  and 
overpayment  interest  rates  for  the 
specified  time  periods: 


From 

Through 

Interest  rate 
(percent) 

10/1/95 

4/1/96 

7/1/97 

1/1/99 

10/1/99 

3/31/96 
6/30/97 

12/31/98 
9/30/99 

12/31/99 

8.75 
8.25 
8.50 
7.75 
8  25 

From 

Through 

Interest  rate 
(percent) 

10/1/92 

7/1/94 

10/1/94 

1/1/95 

4/1/95 

6/30/94 
9/30/94 
12/31/94 
3i^1/95 
9/30/95 

6.00 
7.25 
7.75 
8.50 
9.00 

Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

The  PBGC's  regulation  on  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assumptions  under  the  PBGC's 
regulation  on  Allocation  of  Assets  in 
Single-employer  Plans  (29  CFR  part 
4044).  The  interest  assiunptions 
applicable  to  valuation  dates  in 
November  1999  under  part  4044  are 
contained  in  an  amendment  to  part  4044 
published  elsewhere  in  today's  Federal 
Register.  Tables  showing  the 
assiunptions  applicable  to  prior  jperiods 
are  codified  in  appendix  B  to  29  CFR 
part  4b44. 

Issued  in  Washington,  E)C,  on  this  8th  day 
of  October  1999. 

David  M.  Strauss, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

[PR  Doc.  99-26959  Filed  10-14-99;  8:45  am] 

BILLING  CODE  770S-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549 

Extension: 

Rule  lOb-17  SEC  File  No.  270-427  0MB 
Control  No.  3235-0476 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  extension  of  the  previously 
approved  collection  of  information 
discussed  below. 

Rule  lOb-1 7,  Untimely 
announcements  of  record  dates  (17  CFR 
240.10b-17). 

Rule  lOb-1 7  requires  any  issuer  of  a 
class  of  securities  publicly  traded  by  the 
use  of  any  means  or  instrumentality  or 
interstate  commerce  or  of  the  mails  or 
of  any  facility  of  any  national  securities 
exchange  to  give  notice  of  the  following 


actions  relating  to  such  class  of 
securities:  (1)  a  dividend;  (2)  a  stock 
split;  or  (3)  a  rights  or  other  subscription 
offering.  Notice  shall  be  (1)  given  to  the 
National  Association  of  Seciuities 
Dealers,  Inc.;  (2)  in  accordance  with  the 
procedures  of  the  national  securities 
exchange  upon  which  the  securities  are 
registered;  or  (3)  may  be  waived  by  the 
Commission. 

The  information  required  by  Rule 
lOb-17  is  necessary  for  the  execution  of 
the  Commission's  mandate  under  the 
Exchange  Act  to  prevent  fraudulent, 
manipulative,  and  deceptive  acts  and 
practices  by  broker-dealers.  The 
consequence  of  not  requiring  the 
information  collection  pursuant  to  Rule 
lOb-17  is  that  sellers  who  have  received 
distributions  as  recordholders  may 
dispose  of  the  cash  or  stock  dividends 
or  other  rights  received  as  recordholders 
without  knowledge  of  possi^ietol^ims.of 
purchasers.  ^  ,  'y, t^^^, 

Annually,  there  are  approxniiStb^ 
29,430  respondents  (based  on 
information  received  from  the  NASD 
that  it  received  15,586  responses  in 
1998  and  the  NYSE  that  it  received 
13,847  responses  in  1998).  It  is 
estimated  that  each  response  takes  about 
10  minutes  (or  0.1666  hours)  to 
complete,  thus  imposing  approximately 
4,905  burden  hours  annually  (29,430  x 
0.1666).  We  believe  that  the  average 
hourly  cost  to  produce  and  file  a 
response  under  the  rule  is  about  $50. 
Therefore,  the  annual  reporting  cost 
burden  for  compl3ring  with  this  rule  is 
about  $245,250  (4,905  x  $50). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currently  valid 
control  number.  Written  comments 
regarding  the  above  information  should 
be  directed  to  the  following  persons:  (i) 
Desk  Officer  for  the  Securities  and 
Exchange  Commission,  Office  of 
Information  and  Regulatory  A£Eair8, 
Office  of  Management  and  Budget, 
Room  10102,  New  Executive  Office 
Building,  Washington,  D.C.  20503;  and 
(ii)  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Seciuities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington  DC  20549.  Comments 
must  be  submitted  to  0MB  within  30 
days  of  this  notice. 

Dated:  October  7, 1999. 
MaiSarst  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  99-26889  Filed  10-14-99;  8:45  am] 
BaiMQ  CO06  W10-01-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshlrw  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 

announcement:  [64  FR  55323,  October 

12, 1999]. 

STATUS:  Closed  Meeting. 

place:  450  Fifth  Street,  NW., 

Washington,  DC. 

DATE  PREVIOUSLY  ANNOUNCED:  October 

12. 1999. 

CHANGE  IN  THE  MEETING:  Cancellation. 

The  closed  meeting  scheduled  for 
Tuesday,  October  13, 1999,  following 
the  open  meeting,  has  been  cancelled. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contract:  The 
Office  of  the  Secretary  at  (202)  942- 
7070. 

Dated:  October  12, 1999. 
lonathan  G.  KaU, 
Secretary. 

[FR  Doc.  99-27075  Filed  10-13-99;  8:45  am] 
SiLUNO  CODE  1010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunehlne  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Secxirities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  October  18, 1999. 

An  open  meeting  will  be  held  on 
Tuesday,  October  19, 1999,  at  10:00  a.m. 
A  closed  meeting  will  be  held  on 
Tuesday,  October  19, 1999,  following 
the  10:00  a.m.  open  meeting. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4).  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4).  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Hunt,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  a  closed  session. 

The  subject  matters  of  the  open 
meeting  scheduled  for  Tuesday,  October 
18. 1999,  at  10:00  a.m.  will  be: 


The  Commission  will  consider 
adopting  amendments  to  the 
registration,  proxy  and  tender  offer  rules 
relating  to  business  combination 
transactions  and  security  holder 
commimications.  If  adopted,  the 
amendments  will  permit  increased 
communications  with  security  holders, 
balance  the  treatment  of  cash  and  stock 
tender  offers,  and  update,  simplify  and 
harmonize  the  rules  and  regulations 
governing  business  combination 
transactions.  For  further  information, 
please  contact  Dennis  O.  Garris  or  James 
J.  Moloney  in  the  Office  of  Mergers  and 
Acquisitions  in  the  Division  of 
Corporation  Finance  at  (202)  942-2920. 

The  Commission  will  consider 
adopting  amendments  to  the  tender 
offer  and  registration  rules  relating  to 
cross-border  transactions.  U.S.  residents 
holding  stock  in  foreign  issuers  are  often 
excluded  from  tender  offers  and  rights 
offers  for  the  foreign  issuers'  securities 
because  of  conflicts  between  U.S.  and 
foreign  regulation  of  these  offers.  Many 
foreign  companies  have  been  unwilling 
to  comply  with  U.S.  seciuities  law 
requirements  that  they  view  as 
burdensome  and  are  hesitant  to  subject 
themselves  to  increased  litigation  risk. 
As  a  result,  U.S.  shareholders  of  foreign 
issuers  are  unable  to  benefit  from  any 
premium  offered  in  a  tender  offer  or 
business  combination  or  are  unable  to 
purchase  additional  securities  at  a 
discount  in  a  rights  offering.  These 
amendments  are  intended  to  fecilitate 
the  inclusion  of  U.S.  holders  of  foreign 
securities  in  tender  and  exchange  offers, 
business  combinations  and  rights 
offerings.  For  further  information, 
please  contact  David  Sirignano  at  (202) 
942-2870,  or  Dermis  O.  Garris  or  Laiira 
B.  Baldian  in  the  Division  of 
Corporation  Finance  at  (202)  942-2920. 

^  The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  October 
19, 1999,  following  the  10:00  a.m.  open 
meeting,  will  be: 

Institution  of  injimctive  actions. 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alternations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  October  12, 1999. 
Jonathan  G.  Katz. 
Secretary. 

[FR  Doc.  99-27155  Filed  10-13-99;  3:48  pm] 
BILUNQ  CODE  MIO-OT-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelMM  No.  34-41985;  File  No.  SR-Aimx- 
99-36] 

Self-Regulatory  Organizations;  Notice 
of  niing  of  Proposed  Change  by  the 
AnMrican  Stock  Exchange  LLC 
Relating  to  Solicitation  of  Options 
Traneactions 

October  7, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
September  2, 1999,  the  American  Stock 
Exchange  LLC  ("Amex"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  Amex.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  firm  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend  Amex 
Rule  950(d),  Commentary  .02  to  provide 
that  a  member  firm  seekLog  to  facilitate 
its  own  public  customer's  order  or  400 
contracts  or  more  will  be  permitted  to 
participate  in  the  firm's  proprietary 
account  as  the  contra-side  of  that  order 
to  the  extent  of  at  least  25%  of  the  order, 
provided  that  no  public  customer  order 
has  priority  over  the  facilitation  order. 
If  a  public  customer  order  on  the 
specialist's  book  or  represented  in  the 
trading  crowd  has  priority  over  the 
facilitation  order,  the  member  firm  may 
participate  to  the  extent  of  at  least  25% 
of  only  those  contracts  remaining  after 
the  public  customer's  order  has  been 
filled.  In  addition,  the  Amex  proposes  to 
adopt  Commentary  .04  to  Amex  Rule 
950(d),  which  will  require  members  to 
share  information  about  solicited, 
facilitated,  and  crossed  orders  with  the 
trading  crowd. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  ue  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 


'  15  U.S.C.  78s(b)(l). 

2  The  proposal  replaces  an  earlier  proposal  (File 
No.  SR-Ainex-98-19).  which  the  Amex  has 
withdrawn.  See  Securities  Exchange  Act  Release 
No.  41864  (September  10, 1999). 
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in  Item  IV  below.  The  Araex  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
signlBcant  aspects  of  such  statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Purpose 

The  Amex  proposes  to  amend 
Exchange  Rule  950  to  provide  25% 
participation  right  to  member  firms 
facilitating  customer  transactions  of  400 
or  more  equity  option  contracts.'  Amex 
Rule  950(d),  Commentary  .02  provides 
for  the  execution  of  facilitation  orders.* 
A  member  that  engages  in  facilitation 
cross  on  behalf  of  its  public  customer 
must  comply  with  the  procedures  set 
forth  in  Commentary  .02.^  Other  market 
participants  may  compete  only  with  the 
member  firm  order  by  accepting  the  bid 
or  offer  made  on  behalf  of  tfie  public 
customer.  Because  other  market 
participants  may  not  compete  with  the 
public  customer  side  of  the  order,  use  of 
its  facilitation  rule  assures  that  the 
public  customer's  order  is  executed 
completely. 

According  to  the  Amex,  member  firms 
believe  that  when  a  member  seeks  to 
facilitate  a  large  public  customer 
options  order  with  an  order  for  the 
firm's  proprietary  account,  the  firm 
should  be  able  to  participate  to  some 
extent  with  its  customer's  otder. 
Therefore,  the  Amex  proposes  to  amend 
Amex  Rule  950(d),  Commentary  .02  to 
provide  that  a  member  firm  whose 
proprietary  account  is  facilitating  its 
own  customer's  options  order  of  400 
contracts  or  more  may  participate  as 
contra-party  to  the  extent  of  at  least  25% 
of  the  trade.^  The  member  firm  must 
follow  the  procediu-es  set  forth  in 
Commentary  .02  for  the  facilitation  of  a 


^  For  a  multi-part  or  spread  order,  at  least  one  leg 
of  the  order  must  be  for  400  contracts  or  more. 

*  Facilitation  orders  are  orders  in  which  a 
member  or  member  organization  executes  a  crossing 
transaction  with  an  order  for  a  public  customer.  See 
also  Amex  Floor  Members  Circular  #89-614 
(facilitation  occurs  when  a  member  representing  an 
order  in  options  agrees  to  take  the  contra-side  of  the 
transaction  or  has  another  customer  order  which  he 
can  use  to  fill  the  terms  of  the  order.) 

^Commentarj'  .02  permits  a  member  to  cross  an 
order  for  a  public  customer  of  a  member  and  a 
facilitation  order  if  the  member  discloses  all  of  the 
terms  of  the  public  customer  order,  requests  bids 
and  offers,  identifies  the  order  as  being  subject  to 
facilitation,  and  bids/offers  above/below  the  highest 
bid/lowest  offer. 

^  Araex  Rule  904G(eJ(iii)  provides  a  similar 
participation  right  to  member  Tirms  executing  FLEX 
trades.  Specifically,  Amex  Rule  904G(e)(iii)  permits 
a  Submitting  Meftiber  to  execute  25%  of  the  contra- 
side  of  the  trade  where  the  member  has  indicated 
an  intention  to  cross  or  act  as  principal  on  the  trade 
and  has  matched  or  improved  the  best  bid  or  offer. 


public  customer  order  to  be  eligible  for 
the  proposed  participation  guarantee. 

Under  the  proposed  rule,  public 
customer  orders  on  the  specialist's  book 
or  represented  in  the  crowd  will  have 
priority  over  the  member  firm's 
guaranteed  participation:  therefore,  a 
member  firm's  minimum  participation 
will  be  25%  of  the  number  of  contracts 
remaining  after  public  customer  orders 
with  priority  have  been  filled.  For 
example,  if  there  is  a  public  customer 
order  to  buy  250  contracts  on  the 
specialist's  book  or  represented  in  the 
trading  crowd,  the  member  firm 
facilitating  its  customer  order  to  sell 
1 ,000  contracts  will  have  a  guaranteed 
25%  participation  only  on  the 
remaining  750  contracts.  In  addition,  if 
the  trading  crowd  betters  the  bid  or 
offer,  the  member  firm  will  be  given  a 
reasonable  opportunity  to  determine 
whether  the  member  firm  wishes  to 
participate  and  receive  the  minimum 
25%  of  the  trade  at  the  crowd's  bettered 
market. 

The  Exchange  believes  that  providing 
a  guaranteed  25%  participation  (subject 
to  the  limits  described  above)  to 
member  firms  seeking  to  facilitate  their 
own  public  customer  orders  will 
provide  an  incentive  for  member  firms 
to  bring  large  option  orders  to  the  floor 
of  the  Amex  rather  than  to  the  floor  of 
another  options  exchange  or  to  the  over- 
the-coimter  market.  The  Amex  notes 
that  the  Chicago  Board  Options 
Exchange  ("CBOE")  has  filed  a  similar 
proposal  with  the  Commission,^  and 
that  other  actual  and  potential  options 
market  competitors  also  have 
announced  plans  to  provide  similar 
participation  guarantees  to  member 
firms. 8  Thus,  the  Amex  believes  that  the 
proposed  rule  change  is  necessary  for  it 
to  remain  competitive. 

The  Exchange  also  proposes  to  adopt 
Amex  Rule  950(d),  Commentary  .04  to 
prohibit  the  use  of  non-public 
information  received  during  the 
facilitation  and  solicitation  processes. 
The  Amex  notes  that  members  generally 
solicit  participation  in  large  size  orders 
and/or  orders  with  more  complex  terms 


'See  Securities  Exchange  Act  Release  No.  41609 
(July  8,  1999),  64  FR  38494  (July  16,  1999)  File  No. 
SR-CBOE-99-1 1 )  (notice  of  filing  of  proposed  rule 
change).  Under  the  CBOE's  proposal,  a  floor  broker 
seeking  to  execute  an  equity  option  order  for  5(X) 
contracts  or  more  (the  "original  order")  will  have 
priority  to  cross  a  specified  percentage  of  the" 
original  order  against  other  customer  orders  from 
the  firm  that  generated  the  original  order  of  the  firm 
that  generated  the  original  order. 

"The  International  Securities  Exchange  ("ISE") 
has  applied  for  registration  as  a  national  securities 
exchange  under  Section  6  of  the  Act.  See  Securities 
Exchange  Act  Release  No.  41439  (May  24,  1999).  64 
FR  29867  (June  1. 1999).  Proposed  ISE  Rule  716 
provides  a  guaranteed  participation  for  a  fecilitating 
Electronic  Access  Member. 


and  conditions,  including  orders 
involving  both  stock  and  options.  The 
facilitation  rule  provides  procedures 
that  allow  the  customer's  order  to  be 
completely  executed  and  prohibits  the 
trading  floor  from  supplanting  the 
customer. 

Because  the  facilitation  and 
solicitation  rules  are  designed  to 
promote  the  interaction  of  orders  in  an 
open-outcry  auction,  both  rules  require 
disclosure  of  information  to  the  trading 
crowd  to  provide  the  crowd  with  an 
opportunity  to  participate  in  the 
transaction  with  the  facilitating  member 
of  the  solicited  party.  These  rules 
impose  order  exposure  requirements  on 
floor  brokers  seeking  to  cross  buy  orders 
and  sell  orders  and  seek  to  reconcile 
these  practices  with  the  rules  and 
practices  of  the  auction  market.  The 
Amex  believes  that  providing  trading 
crowds  with  an  opportimity  to 
participate  in  transaction  from  which 
they  had  been  excluded  results  in  more 
competitive  markets  and  executions  for 
customers  at  the  best  available  prices.  In 
furtherance  of  the  effort,  the  Exchange 
seeks  to  codiiy  and  expand  its  policy 
prohibiting  either  a  member  or  a  person 
associated  with  a  member  from  using 
non-public  information  for  the 
member's  or  associated  person's  benefit 
by  trading  in  the  underlying  stock  or  in 
related  instruments.  Use  of  such  non- 
public information  by  the  member  or 
associated  person  (regardless  of  whether 
that  party  liltimately  completes  the 
options  transaction)  is  generally 
considered  conduct  inconsistent  with 
just  and  equitable  principles  of  trade. 

Thus,  the  Amex  proposes  to  adopt 
Amex  Rule  950(d),  Commentary  .04, 
which  states  that  it  may  be  inconsistent 
with  just  and  equitable  principles  of 
trade  for  any  member  or  person 
associated  with  a  member,  who  has 
knowledge  of  all  material  terms  and 
condition  of  (1)  an  originating  order  and 
a  solicited  order,  (2)  an  order  being 
facilitated,  or  (3)  orders  being  crossed, 
the  execution  of  which  are  imminent,  to 
enter,  based  on  such  knowledge,  an 
order  to  buy  or  sell  an  option  of  the 
same  class  as  any  option  that  is  the 
subject  of  the  order,  or  any  order  to  buy 
or  sell  the  security  underlying  such 
class,  or  an  order  to  buy  or  sell  any 
related  instrument  until  either  (1)  all  the 
terms  of  the  order  and  any  changes  in 
the  terms  or  condition  of  the  order  of 
which  the  member  or  associated  person 
has  knowledge  are  disclosed  to  the 
trading  crowd,  or  (2)  the  trade  can  no 
longer  reasonably  be  considered 
imminent  in  view  of  the  passage  of  time 
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since  the  order  was  received.^  The 
purpose  of  this  policy  is  to  prevent 
members  and  associated  persons  from 
using  undisclosed  information  about 
imminent  solicited  option  transactions 
to  trade  the  relevant  option  or  any 
closely  related  instrument  in  advance  of 
persons  represented  in  the  trading 
crowd.  Without  this  prohibition,  such 
trading  can  threaten  the  integrity  of  the 
auction  market  or  disadvantage  other 
market  participants.  Given  the  similarity 
between  the  facilitation  and  solicitation 
rules,  the  Amex  believes  that  applying 
the  same  prohibitions  concerning  the 
use  of  non-public  information  to  the 
facilitation  rule  is  necessary  and 
appropriate  to  prevent  similar  misuse  of 
such  information. 

(b)  Statutory  Basis 

The  Amex  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act,  in  general,  and  further 
the  objectives  of  Section  6(b)(5)  of  the 
Act,  in  particular,  in  that  it  is  designed 
to  prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Amex  believes  that  the  proposed 
rule  change  will  impose  no  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

HI.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  data  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will  by  order  approve  such  proposed 


"For  purposes  of  Commentary  .04,  an  order  to 
buy  or  sell  a  "related  instrument,"  means,  in 
reference  to  an  index  option,  an  order  to  buy  or  sell 
securities  comprising  10%  or  more  of  the 
component  securities  in  the  index  or  an  order  to 
buy  or  sell  a  futures  contract  on  an  economically 
equivalent  index. 


rule  change,  or  institute  proceedings  to 
determine  whether  the  proposed  rule 
change  should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wrritten  data,  views,  and 
arguments  concerning  the  foregoing, 
iiicluding  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Conmiission,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  nile 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-99-36  and  should  be 
submitted  by  November  5, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  *° 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  99-26890  Filed  10-14-99;  8:45  am) 
WLUNG  CODE  fl010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41990;  Hie  No.  SR-NASD- 
9»-44] 

Self-Regu[8tory  Organizations;  Notice 
of  Riing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  inc.  Regarding  Marketable 
Limtt  Orders 

October  7,  1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on 
September  10, 1999,  the  National 
Association  of  Sectorities  DetJers,  Inc. 
("NASDA"  or  "Association"),  through 
its  wholly  owned  subsidiary  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq  ")  filed 


with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq.  Nasdaq 
has  designated  this  proposal  as  one 
constituting  a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  under 
Section  19(b)(3)(A)  of  the  Act,  which 
renders  the  rule  effective  upon  the 
Conunission's  receipt  of  this  filing.  On 
September  28, 1999,  Nasdaq  submitted 
Amendment  No.  1  to  the  proposed  rule 
change. 3  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  is  proposing  to  amend 
Interpretive  Material  2110-2  ("Manning 
Rule")  of  the  NASD  to  provide  an 
exclusion  from  the  Manning  Rule  for 
limit  orders  that  are  marketable  upon 
time  of  receipt.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  in  italics;  proposed 
deletions  are  in  brackets. 

IM-2110-2.  Trading  Ahead  of  Customer 
Limit  Order 

(a)  General  Application 

There  are  no  changes  to  the  existing 
language. 

(b)  Exclusion  for  Limit  Orders  that  are 
Marketable  At  Time  of  Receipt 

The  Association  has  previously 
recognized  the  functional  equivalency  of 
marketable  limit  orders  and  market 
orders.  Accordingly,  it  has  adopted  the 
following  interpretation.  IM-2110-2 
shall  not  apply  to  a  customer  limit  order 
if  the  limit  order  is  marketable  at  the 
time  it  is  received  by  a  market  maker. 
These  orders  shall  be  treated  as  market 
orders  for  purposes  of  determining 
execution  priority,  however,  these  orders 
must  continue  to  be  executed  at  their 
limit  price  or  better. 

The  exclusion  for  marketable 
customer  limit  orders  from  the  general 
application  of  IM-2110-2  is  limited 
solely  to  customer  limit  orders  that  are 
marketable  when  received  by  a  market 
maker.  If  a  customer  limit  order  is  not 
marketable  when  received  by  a  market 
maker,  the  limit  order  must  be  accorded 
the  full  protections  of  IM-2110-2.  In 


>»  17  CFR  20O.3O-3(a)(12). 
•  15  U.S.C.  78s(b)(l). 
2 17  CFR  240.19b-*. 


^In  Amendment  No.  1.  Nasdaq  made  a  technical 
change  to  the  proposed  rule  language.  See  letter  to 
Richard  Strasser,  Assistant  Director,  Commission, 
from  Robert  E.  Aber,  Senior  Vice  President  and 
General  Counsel,  Nasdaq,  dated  September  24, 
1999. 
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addition,  if  the  limit  order  was 
marketable  when  received  and  then 
becomes  non-marketable,  once  the  limit 
order  becomes  non-marketable  it  must 
be  accorded  the  full  protections  oflM- 
2110-2. 

The  following  scenario  illustrates  the 
application  of  the  exclusion  The  market 
in  XYZ  stock  is  25  bid—25Vi6  ask,  the 
volume  of  trading  in  XYZ  stock  is 
extremely  active,  and  Market  Maker  A 
("MMA")  has  a  queue  of  market  orders 
to  buy  and  sell.  Assume  the  following 
order  receipt  scenario,  Each  sell  market 
order  in  the  queue  is  for  1 ,000  shares 
and  there  are  not  special  conditions 
attached  to  the  orders.  MMA  then 
receives  a  customer  limit  to  sell  1,000 
shares  at  25.  The  customer  limit  order 
is  marketable  at  the  time  it  is  received  ' 
by  MMA.  MMA  hits  another  market 
maker's  bid  at  25  for  1,000  shares. 
Normally,  IM-2 110-2  would  require  that 
the  customer  limit  order  be  executed 
before  the  market  orders  in  the  queue. 
However,  because  the  marketable  limit 
order  and  the  market  orders  should  be 
treated  as  functionally  equivalent  in 
determining  execution  priority,  the 
marketable  customer  limit  order  shall 
not  be  given  execution  priority  over  the 
market  orders  that  were  already  in  the 
queue.  When  the  limit  order  is  executed, 
however,  it  must  be  executed  at  the  limit 
price  or  better. 

In  addition,  if  in  the  scenario  fust 
described  the  limit  order  does  not  get 
executed  and  the  inside  market  in  XYZ 
becomes  24^/i6  bid,  the  market  maker 
would  have  to  protect  the  limit  order  as 
required  by  IM-2 110-2  if  the  market 
maker  trades  at  the  limit  order  price  or 
better. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tlie  Proposed  Rule 
Change 

In  its  filing  with  the  Conunission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth' in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Pxirpose 

Nasdaq  has  received  several  inquiries 
firom  members  about  whether  the 
Manning  Rule,  which  governs  trading 


ahead  of  customer  limit  orders,  should 
be  applicable  in  the  following  situation. 
A  market  maker  receives  a  market  order 
to  buy  or  sell  a  security  and  thereafter 
receives  a  marektable*  customer  limit 
order  on  the  same  side  of  the  market. 
The  question  is  whether  the  marketable 
customer  limit  order  must  be  given 
preference  over  the  first  in  time  market 
order  because  of  the  Manning  Rule. 
Nasdaq  believes  the  answer  properly 
should  be  no. 

An  example  of  a  particular  order 
receipt  and  execution  scenario  is 
helpful  in  understanding  the  issue, 
which  arises  when  there  are  multiple 
orders  in  a  market  maker's  order  queue. 

Assmne  that  the  market  in  XYZ  stock 
is  25  bid — 25Vi6  ask,  the  volume  of 
trading  in  XYZ  stock  is  extremely 
active,  and  Market  Maker  A  ("MMA") 
has  a  queue  of  market  orders  to  buy  and 
sell.  Assume  the  following  order  receipt 
scenario.  Each  sell  order  in  the  queue  is 
for  1,000  shares  and  there  are  no  special 
conditions  attached  to  the  order.  MMA 
then  receives  a  customer  limit  order  to 
sell  1,000  shares  at  25.  The  customer 
limit  order  is  marketable  at  the  time  it 
is  received  by  MMA.  MMA  hits  several 
other  market  makers'  bids  at  25  and  is 
filled  for  a  total  of  5,000  shares  [i.e., 
MMA  has  sold  5,000  shares  at  25). 
MMA  then  executives  the  first  five 
market  orders  in  its  queue  based  upon 
time  priority  [i.e.,  MMA  buys  1,000 
shares  from  each  of  the  first  five  market 
orders  it  received),  but  does  not  execute 
the  customer  limit  order.  In  hitting  the 
other  market  makers'  bids  at  25,  MMA 
has  traded  at  a  price  that  is  equal  to  the 
limit  order  price. 

Manning  Rule 

The  Manning  Rule  requires  members 
acting  as  market  makers  to  handle  their 
customer  limit  orders  with  all  due  care 
so  that  market  makers  do  not  "trade 
ahead"  of  those  limit  orders.  Thus, 
members  acting  as  market  makers  that 
handle  customer  limit  orders,  whether 
received  fit)m  their  own  customers  or 
from  another  member,  are  prohibited 
from  trading  at  prices  equal  or  superior 
to  that  of  the  limit  order  without 
executing  the  limit  order. 

If  the  Manning  Rule  is  applicable  in 
the  scenario  described,  MMA  would  be 
in  violation  of  Manning  because  it  sold 
shares  at  25,  which  is  the  limit  order 
price,  and  did  not  execute  the  limit 


*  A  marketable  sell  limit  order  is  a  limit  order  to 
sell  a  security  at  a  price  that  is  equal  to  or  less  than 
the  inside  bid,  whereas,  a  marketable  buy  limit 
order  is  a  limit  order  to  buy  a  security  at  a  price 
that  is  equal  to  or  greater  than  the  inside  ask.  For 
example,  a  limit  order  to  sell  at  2S  when  the  inside 
bid  is  25  or  a  limit  order  to  buy  at  30  when  the 
inside  ask  is  at  30. 


order.  MMA,  however,  did  fill  the  five 
market  orders  to  sell  [i.e.,  MMA  bought 
shares).  To  avoid  a  Manning  Rule 
violation.  MMA  would  have  to  execute 
the  marketable  customer  limit  order 
before  the  market  orders,  even  though 
the  market  orders  have  time  priority.  If 
this  is  done.  MMA  would  not  violate  the 
Manning  Rule  because,  even  though  it 
sold  at  the  limit  order  price  to  another 
market  maker.  MMA  would  have  filled 
the  limit  order  at  the  limit  order  price. 
Nasdaq  believes,  however,  that  giving 
the  marketable  customer  limit  order 
execution  prioritj'  in  order  to  avoid  a 
Manning  Rule  violation  creates  an 
inequitable  result.  In  the  scenario 
described,  the  marketable  customer 
limit  order  would  jimip  ahead  of  the 
five  market  orders  that  were  in  the 
execution  queue  before  the  limit  order 
was  placed,  and  as  discussed  below, 
Nasdaq  believes  marketable  limit  orders 
and  market  orders  should  be  treated  the 
same  in  such  a  situation. 

Proposed  Interpretation 

Nasdaq  does  not  believe  that  market 
orders  in  the  form  of  marketable  limit 
order  should  be  afforded  preferential 
status  by  virtue  of  the  Manning  Rule. 
This  is  consistent  with  positions  taken 
in  the  past  by  the  Commission  and 
Nasdaq.  The  Commission  recognized 
the  proposition  that  marketable  limit 
orders  and  market  orders  are  equivalent 
when  it  approved  Nasdaq's  proposed 
changes  to  the  Small  Order  Execution 
System  ("SOES").''  These  changes  were 
necessary  to  implement  the  SEC's  Order 
Handling  Rules.  Prior  to  the  changes, 
SOES  executed  marketable  limit  orders 
ahead  of  market  orders  in  the  SOES 
queue.  To  eliminate  the  disparate 
treatment  of  substantially  identical 
orders,  Nasdaq  proposed  to  redesign 
SOES  so  that  market  orders  and 
marketable  limit  orders  would  be 
executed  on  a  time  priority  basis.  In  the 
order  approving  the  changes,  the 
Commission  stated  that  the  amendment 
would  eliminate  an  unwarranted 
advantage  that  customers  that  place 
marketable  limit  orders  have  over 
customers  that  place  market  orders.** 
The  Commission  also  stated  that  the 
changes  reflect  the  functional 
equivalency  of  these  two  types  of 
orders.' 

In  addition,  Nasdaq  also  articulated 
this  position  in  NASD  Notice  to 


*  Securities  Exchange  Act  Relea.se  No.  38156 
(January  10.  1997).  62  FR  2415  (January-  16.  1997) 
(Order  approving  SR-NASO-96-43). 


56002 


Federal  Register /Vol.  64.  No.  199 /Friday,  October  15,  1999 /Notices 


Members  97-57.^  In  that  Notice  of 
Members,  Nasdaq  presented  several 
examples  of  customer  order  scenarios 
and  addressed  members'  responsibilities 
under  the  Manning  Rule,  best  execution 
principles,  and  the  SEC  Order  Handling 
Rules  ^  in  executing  customers'  orders. 
In  analyzing  a  scenario  in  which  one 
customer  limit  order  coiUd  cross 
another  customer  limit  order,  Nasdaq 
stated  marketable  limit  orders  are  the 
equivalent  of  market  orders  and  should 
be  treated  as  such  under  best  execution 
principles,  which,  in  the  example 
described  above,  dictate  that  the  order 
that  is  received  first  should  be  executed 
first. 

Accordingly,  Nasdaq  believes  the 
Manning  Ride,  which  is  designed  to 
protect  consumer  limit  orders,  should 
not  be  applicable  to  marketable 
customer  limit  orders  because  such 
orders  are  functionally  equivalent  to 
market  orders  and  should  be  treated  as 
such.  To  find  otherwise  would  enable 
orders,  which  in  reality  are  market 
orders,  to  be  nominally  designated  as 
limit  orders  and  essentially  jump  the 
queue  of  market  orders  for  execution.  In 
fact,  in  applying  the  exclusion,  Nasdaq 
would  consider  it  a  violation  of  a  market 
maker's  best  execution  obligation  if  the 
market  maker  executes  the  marketable 
customer  limit  order  before  market 
orders  that  are  in  the  queue. 

The  proposed  interpretation  is  limited 
to  customer  limit  orders  that  are  already 
marketable  when  received  by  market 
makers.  If  the  limit  order  becomes 
marketable  while  in  possession  of  the 
market  maker,  the  limit  order  would  be 
protected  under  the  Manning  Rule. 

Finally,  nothing  in  the  interpretation 
alters  a  market  maker's  obligation  to 
execute  the  customer  limit  order  at  the 
limit  price  or  better  or  to  display  the 
order  as  required  by  Ride  llAcl-4 
under  the  Act.*° 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6) "  of  the 
Act  in  that  Jthe  proposed  rule  change  is 


"  See  Answer  to  Question  Number  6  in  NASD 
Notice  to  Members  97-57  (Interpretations  of  SEC 
Order  Handling  Rules,  NASD  Limit  Order 
Protection  Rules,  And  Members  Best  Execution 
Responsibilities). 

•See  Securities  Exchange  Act  Rule  llAcl-1, 17 
CFR  240.11Acl+l  and  Securities  Exchange  Act 
Rule  llAcl-4, 17  CFR  250.11Acl-4. 

'"Subject  to  certain  exceptions.  Rule  llAcl- 
4(b)(2)  requires  a  market  maker  to  display  the  full 
price  and  size  of  customer  limit  orders  that:  (i) 
would  improve  the  market  maker's  bid  or  offer;  or 
(ii)  are  equal  to  the  market  maker's  bid  or  offer,  the 
national  best  bid  or  offer  and  represent  more  than 
a  de  minimis  change  in  the  market  maker's  quoted 
size.  17  CFR  240.11Acl-4(b)(2). 

» 15  U.S.C.  78o-3(b)(6). 


designed  to  prevent  fraudident  and 
manipidative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and  to  protect  investors  and  the 
public  interest  by  preventing  orders, 
which  in  reality  are  market  orders,  from 
receiving  execution  priority  by  being 
nominally  designated  as  limit  orders. 
The  proposal  would  eliminate  an 
unwarranted  advantage  that  customers 
that  place  marketable  limit  orders  have 
over  those  customers  that  place  market 
orders. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  ride  change  will  residt  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

n.  Date  of  Effectiveness  of  the  Proposed 
Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  upon  filing  pursuant  to  Section 
19(b)(3)(A) "  of  the  Act  and 
subparagraph  (f)  of  Rule  19b-4  " 
thereunder  in  that  it  constitutes  a  stated 
policy,  practice,  or  interpretation  with 
respect  to  the  meaning,  administration, 
or  enforcement  of  an  existing  rule. 
Specifically,  the  proposal  is  an 
interpretation  that  harmonizes  IM- 
2110-2  with  the  Commission's  and  the 
Association's  published  positions 
regarding  the  proper  handling  of 
marketable  customer  limit  orders. 

At  any  time  within  60  days  of  the 
filing  of  a  rule  change  pursuant  to 
Section  19(b)(3)(A)  of  the  Act,  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act.'* 


Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  shouJd  refer  to  File  No. 
SR-NASD-99-44  and  should  be 
submitted  by  November  5, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  99-26891  Filed  10-14-99;  8:45  am] 
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"  15  U.S.C  78s(b)(3)(A). 

"17CFR240.19b-4(f). 

'*  In  reviewing  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41988;  File  No.  SR-NASD- 
99-58] 

Sttlf-R«gulatory  Organizations;  Notice 
of  Rling  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  National 
Association  of  Securities  Dealers,  Inc., 
To  Extend  the  Nasdaq  International 
Service  Pilot  Program 

October  7. 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on  October 
6, 1999,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  Nasdaq  Stock  Market,  Inc. 
("Nasdaq").  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons  and  to  grant 


"  17  CFR  200.30-3{aKl2). 
>  15  U.S.C.  788(b)(1). 
217CFR240.19b-». 
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accelerated  approval  to  the  proposed 
rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  proposes  to  extend  for  one 
year:  (1)  The  term  of  the  Nasdaq 
International  Service  ("Service")  pilot 
program  and  (2)  the  effectiveness  of 
certain  rules  ("International  Rules")  that 
are  unique  to  the  Service.  The  proposed 
rule  change  does  not  entail  any 
modification  of  the  International  rules. 
The  present  authorization  for  the 
Service  and  the  International  Rules 
expires  on  October  9. 1999.^With  this 
filing,  the  pilot  program  for*the  Service 
and  the  International  Rules  would  be 
extended  until  October  9,  2000. 

n.  Self-RegiUatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  NASD  proposes  to  extend  for  an 
additional  year,  until  October  9,  2000, 
the  pilot  operation  of  the  Service  and 
the  effectiveness  of  the  International 
Rules  governing  broker-dealers'  access 
to  and  use  of  the  Service.  The  existing 
pilot  operation  of  the  Service  and  the 
International  Rules  was  originally 
authorized  by  the  Commission  in 
October  1991  ^  and  the  Service  was 
launched  on  January  20, 1992.  The  pilot 
has  since  been  extended  and  is 
currently  set  to  expire  on  October  9, 
1999." 


'  See  Securities  Exchange  Act  Release  No.  29812 
(October  11,  1991).  56  FR  52082  (October  17, 1991). 

*  See  Securities  Exchange  Act  Release  No.  33037 
(October  8. 1993).  58  FR  53752  (October  18,  1993) 
(extending  the  pilot  for  two  years  through  October 
11, 1995):  Securities  Exchange  Act  Release  No. 
36359  (October  11,  1995),  60  FR  53820  (October  17, 
1995),  (extending  the  pilot  for  two  years  through 
October  11, 1997);  Securities  Exchange  Act  Release 
No.  39216  (October  7,  1997),  62  FR  53673  (October 
15, 1997)  (extending  the  pilot  for  one  year  through 
October  9, 1998);  Securities  Exchange  Act  Release 
No.  40528  (October  7.  1998),  63  FR  55165  (October 


The  Service  supports  an  early  trading 
session  running  from  3:30  a.m.  to  9:00 
a.m.  Eastern  Time  on  Each  U.S.  business 
day  ("European  Session")  that  overlaps 
the  business  hours  of  the  London 
financial  markets.  Participation  in  the 
Service  is  voluntary'  and  is  open  to  any 
authorized  NASD  member  firm  or  its 
approved  broker-dealer  affiliate  in  the 
U.K.  A  member  participates  as  a  Service 
market  maker  either  by  staffing  its 
trading  facilities  in  the  U.S.  or  the 
facilities  of  its  approved  affiliate  during 
the  European  Session.  The  Service  also 
has  a  variable  opening  feature  that 
permits  Service  market  makers  to  elect 
to  participate  starting  from  3:30  a.m., 
5:30  a.m.  or  7:30  a.m.  Eastern  Time.  The 
election  is  required  to  be  made  on  a 
security-by-security  basis  at  the  time  a 
firm  registers  with  the  NASD  as  a 
Service  market  maker.^  At  present,  there 
are  no  Service  market  makers 
participating  in  the  Service. 

As  noted  above,  the  NASD  is  seeking 
to  extend  the  pilot  term  for  one  year. 
During  this  period,  the  NASD  will 
continue  to  reevaluate  the  Service's 
operation  and  consider  possible 
enhancements  to  the  Service  to  broaden 
market-maker  participation.  The  NASD 
continues  to  view  the  Service  as  a 
significant  experiment  in  expanding 
potential  opportunities  for  international 
trading  via  systems  operated  by  Nasdaq. 
Accordingly,  the  NASD  believes  that 
this  pilot  operation  warrants  an 
extension  to  permit  possible 
enhancement  that  will  increase  the 
Service's  utility  and  attractiveness  to  the 
investment  communitj'.**  The  NASD 
maintains  its  belief  that  it  is  extremely 
important  to  preserve  this  facility  and 
the  opportunities  it  provides,  especially 
in  light  of  the  increasingly  globtd  nature 
of  the  securities  markets  and  the  trend 
of  cross-border  transactions  generally. 

In  addition,  the  Service  still  serves  an 
invaluable  role  as  a  critical  early 
warning  mechanism  in  the  context  of 
significant  changes  involving  Nasdaq 
software  and  hardware  systems. 
Specifically,  because  the  Service 
operates  in  the  early  morning  hours 
prior  to  the  opening  of  trading  in  the 


14, 1999)  (extending  the  pilot  for  one  year  through 
October  9,  1999). 

^  Regardless  of  the  opening  time  chosen  by  the 
Service  market  maker,  the  Service  market  maker  is 
required  to  fulfill  all  the  obligations  of  a  Service 
market  maker  from  that  time  [i.e.,  either  3:30  a.m., 
5:30  a.m.  or  7:30  a.m.)  until  the  European  Session 
closes  at  9:00  a.m.  Eastern  Time.  See  Securities 
Exchange  Act  Release  No.  32471  (June  16.  1993).  58 
FR  33965  (June  22. 1993)  (approval  of  File  No.  SR- 
NASD-92-54). 

"Assuming  that  the  pilot  term  is  extended,  the 
NASD  will  continue  to  supply  the  Commission 
with  the  statistical  reports  prescribed  in  the  initial 
approval  order  for  the  Service  order  at  six  month 
intervals. 


domestic  session  of  Nasdaq,  the  Service 
has  provided  for  the  early  detection  of 
systems  or  communications  problems 
when  Nasdaq  implements  these  systems 
changes. 

2.  Statutory  Basis 

The  NASD  believes  the  proposed  rule 
change  is  consistent  with  Sections 
1 1  A{a)(l  )(B)  ■  and  (C)  a  and  15A(b)(6) « 
of  the  Act.  Subsections  (B)  and  (C)  of    . 
Section  llA(a)(l) '"  set  forth  the 
Congressional  goals  of  achieving  more 
efficient  and  effective  market 
operations,  broader  availability  of 
information  with  respect  to  quotations 
for  securities,  and  the  execution  of 
investor  orders  in  the  best  market 
through  the  use  of  advanced  data 
processing  and  communications 
techniques.  Section  15A(b){6) " 
requires,  among  other  things,  that  the 
NASD  rules  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  and  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities.  The  NASD  believes  that 
the  proposed  extension  of  the  Service 
and  the  International  Rules  is  fully 
consistent  with  these  statutory 
provisions. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 


'15U.S.C.  78k-l(a)(l)(B). 
M5U.S.C.  78k-l(a)(l)(C). 
«15U.S.C.  78o-3(b)(6). 
'"ISU.S.C.  78k-l(a)(l). 
"15U.S.C  780-3(b)(6). 
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with  respect  to  the  proposed  nde 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-NASD-99-58  and  should  be 
submitted  by  November  5, 1999. 

IV.  Commission'*  Findings  mad  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
Sections  llA(a){l)(B)  and  (C)  and 
15A(b)(6)  of  the  Act."  The  Commission 
believes  that,  in  connection  wdth  the 
globalization  of  securities  markets,  the 
Service  provides  an  opportunity  to 
advance  the  statutory  goals  of:  (1) 
Achieving  more  efficient  and  effective 
market  operations;  (2)  broader 
availability  of  information  with  respect 
to  quotations  for  securities;  (3)  the 
execution  of  investor  orders  in  the  best 
market  through  the  use  of  advanced  data 
processing  and  communications 
techniques;  and  (4)  fostering 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities. 

The  Commission  continues  to  view 
the  Service  as  a  significant  experiment 
in  expanding  potential  opportunities  for 
international  trading  via  a  system 
operated  by  Nasdaq.  The  Service  is 
intended  to  promote  additional 
commitments  of  member  firms'  capital 
to  market  making  and  to  attract 
commitments  from  firms  based  in 
Europe  that  currently  do  not  function  as 
Nasdaq  market  makers.  Although  there 
are  no  Service  market  makers 
participating  in  the  Sfervice,  the  NASD 
plans  to  reevaluate  the  Service's 
operation  and  consider  possible 
enhancements  to  the  Service  to  broaden 
market  maker  participation. 
Additionally,  the  Service  provides  an 
early  warning  system  when  Nasdaq 
implements  significant  changes 
involving  its  hardware  and  software 
systems.  Because  the  Service  operates 
before  the  opening  of  the  domestic 


session  of  Nasdaq,  the  Service  allows  for 
the  early  detection  of  systems  or 
communication  problems.  Accordingly, 
the  Commission  believes  that  this  pilot 
operation  warrants  an  extension  to 
permit  possible  enhancements  that  will 
increase  the  Service's  utility  and 
attractiveness  to  the  investment 
community.  Any  changes  to  the 
operation  of  the  Service  will  be  filed 
pursuant  to  Section  19(b)(2)  of  the 
Act." 

Pursuant  to  Section  19(b)(2)  of  the 
Act,'*  the  Commission  finds  good  cause 
for  approving  the  proposed  rule  change 
prior  to  the  30th  day  after  the  date  of 
publication  of  notice  of  filing  thereof. 
The  Commission  believes  that  it  is 
appropriate  to  approve  on  an  accelerate 
basis  the  one  year  extension  of  the 
Service,  until  October  9,  2000,  to  ensure 
the  continuous  operation  of  the  Service, 
which  is  set  to  expire  on  October  9, 
1999. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,i5  that  the 
proposed  rule  change  (SR-NASD-99- 
58)  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*^ 

Margaret  H.  McFartand, 
Deputy  Secretary. 

IFR  Doc.  99-26892  Filed  10-14-99;  8:45  am]  . 
BILUNQ  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34^1993;  File  No.  SR-NASD- 
9»-471 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  SeiectNet 
Fees 

October  8, 1999. 

Pursuant  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereimder,^ 
notice  is  hereby  given  that  on 
September  20, 1999,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"),  through  its  wholly  owned 
subsidiary,  the  Nasdaq  Stock  Market, 
Inc.  ("Nasdaq")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 


change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  Nasdaq.  On  September  29, 1999, 
Nasdaq  filed  with  the  Commission 
Amendment  No.  1  to  the  proposed  rale 
change.3  Nasdaq  has  designated  this 
proposed  rule  change  as  establishing  or 
changing  a  due,  fee  or  other  charge 
imder  Section  19(b)(3)(A)  of  the  Act," 
which  renders  the  proposed  rale  change 
effective  upon  receipt  of  the  filing  by 
the  Commission.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
Proposed  Rule  Change 

Nasdaq  is  proposing.to  make  changes 
to  NASD  Rule  7010,  which  sets  forth  the 
SeiectNet  fee  schedule.  Proposed  new 
language  is  italicized;  proposed 
deletions  are  in  brackets. 


7000.  CHARGES  FOR  SERVICES  AND 
EQUIPMENT 

7010.  System  Services 

(a)-(h)  No  Change 

(i)  SeiectNet  Service 

[Effective  Febraary  1, 1998,  t]  The 

following  charges  shall  apply  to  the 
use  of  SeiectNet: 
Transaction  Charge— $2. 50/Side 
Directed  Order  Charge— $1.00  (per 

execution,  entering  party  only) 
Cancellation  Fee — $.25/per  order 

For  a  pilot  commencing  October  1, 
1999,  and  lasting  until  March  31, 2000 
an  NASD  member  who  enters  a  directed 
SeiectNet  order  that  is  subsequently 
executed  in  whole  or  in  part  will  have 
its  monthly  Directed  Order  Charges 
assessed  as  follows: 
$1 .00  per  order  for  the  first  50,000 

directed  orders  executed  that  month 
$0.70  per  order  for  the  next  50,000 

directed  orders  executed  that  same 

month 
$0.20  per  order  for  all  remaining 

directed  orders  executed  that  same 

month 
Executions  resulting  from  broadcast 
messages  will  continue  to  be  assessed  at 
a  $2.50  per  side  rate. 


■2  In  reviewing  this  proposal,  the  Commission  has 
considered  its  potential  impact  on  efficiency, 
competition  and  capital  formation.  IS  U.S.C.  78c(f). 


"  15  U.S.C.  78s(b)(2).    - 
i«W. 

»W. 

"17  CFR  200.3O-3(aHl2). 
•  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


'Amendment  No.  1  makes  several  technical,  non- 
substantive changes  to  Nasdaq's  proposal.  See  letter 
from  Thomas  Moran,  Assistant  General  Counsel, 
Nasdaq,  to  Mignon  McLemore,  Attorney,  Division 
of  Market  Regulation,  Commission,  dated 
September  28, 1999  ("Amendment  No.  1"). 

*  15  U.S.C.  78stb)(3HA). 

5  The  proposed  rule  change  is  deemed  filed  as  of 
the  date  Amendment  No.  1  was  received  by  the 
Commission. 
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(jHn)  No  Change 


n.  Self-Regulatory  Organizatioii's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
siunmaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  a  continuing  effort  to  provide  the 
most  cost-effective  trading  environment 
of  NASD  members,  Nasdaq  is  proposing 
a  pilot  program  to  reduce  execution 
costs  for  any  NASD  member  who 
engages  in  significant  trading  activity 
using  Nasdaq's  SelectNet  system.  Under 
the  pilot,  NASD  members  who  send 
directed  orders  through  SelectNet  that 
are  subsequently  executed  in  whole  or 
in  part  will  be  assessed  monthly 
SelectNet  directed  orders  fees  as 
follows:  Executions  0-50,000  that 
month  will  be  assessed  at  a  $1.00  per 
execution  rate;  Executions  50,001- 
100,000  that  same  month  will  be 
assessed  at  a  $0.70  per  execution  rate; 
and  Executions  100,001  or  higher  that 
same  month  will  be  assessed  at  a  $0.20 
per  execution  rate.  Executions  resulting 
from  broadcast  messages  will  continue 
to  be  assessed  at  a  $2.50  per  side  rate. 
The  pilot,  like  previous  Nasdaq 
SelectNet  fee  reductions,^  responds  to 
dramatic  increases  in  SelectNet 
execution  rates  and  seeks  to 
synchronize  Nasdaq's  fee  structure  with 
current  market  activity  to  achieve 
material  reductions  in  market 
participants  costs.  This  pilot  program 
shall  run  from  October  1, 1999,  through 
March  31, 1999,  unless  further  extended 
or  modified  by  Nasdaq. 

2.  Statutory  Basis 

Nasdaq  believes  the  proposed  rule 
change  is  consistent  with  Section 
15A(b)(5)  ^  of  the  Act  because  it  is 
designed  to  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 


other  charges  among  its  members  and 
issuers  and  other  persons. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  piuposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  EfiEectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  Nasdaq  and,  therefore,  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)(ii)  8  of  the  Act  and 
subparagraph  {f)(2)  of  Rule  19b-4 
thereimder.^  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule 
change,'"  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act.'^ 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W:, 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 


available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD. 

All  submissions  should  refer  to  File 
No.  SR-NASD-99-47  and  should  be 
submitted  by  November  5, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '2 

Mai^ret  H.  McFarland. 

Deputy  Secretary. 

IFR  Doc.  99-26894  Filed  10-14-99:  8:45  am] 
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SECURtTIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-419M;  Rte  No.  SR-NYSE- 
99-37] 

Self-Regulatory  Organization;  Notice  of 
Rling  and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Change  by 
ttie  New  York  Stock  Exchange,  Inc.  to 
Revise  the  Uniform  Application  for 
Securities  Industry  ReglstratkMi  or 
Transfer  (Form  U-4)  and  Uniform 
Termination  Notice  for  Securities 
Industry  Registration  (Form  U-5) 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,  2 
notice  is  hereby  given  that  on  August 
31, 1999,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 3  For  the  reasons  discussed 
below,  the  Commission  is  granting 
accelerated  approval  of  the  proposed 
rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  proposes  to  adopt  the 
revised  Form  U-4  ("Uniform 
Application  for  Securities  Industry 
Registration  or  Transfer")  and  the 
revised  Form  U-5  ("Uniform 
Termination  Notice  for  Securities 


"See Exchange  Act  Release  No.  39248  (October 
16,  1997):  62  FR  55296  (October  23,  1997). 
'15  U.S.C.  780(b)(5). 


•15  U.S.C.  78«(b)(3)(A)(U). 

» 17  CFR  240.19b-t(f)(2). 

">  See  supm,  note  4. 

"  In  reviewing  this  proposal,  the  Commission  has 
considered  the  proposal's  impact  on  efficiency, 
competition,  and  capital  formation.  15  U.S.C  78c(f). 


"  17  CFR  2O0.3O-3(a)(12). 

M5U.S.C.  78s{b)(l). 

«17CFR240.19b-4. 

-*  A  non-substantive  amendment  was  made  to  the 
proposal.  In  this  amendment,  the  NYSE  removed 
language  describing  certain  aspects  of  the  National 
Association  of  Securities  Dealers,  Inc.'s  ("NASD") 
Web  CRD  policy  because  the  language  was 
inaccurate.  Telephone  conversation  between  Mary 
Anne  Furlong,  Director,  Rule  and  Interpretative 
Standards,  NYSE,  and  Joseph  P.  Corcoran,  Attorney, 
Division  of  Market  Regulation.  Commission,  on 
September  9. 1999. 
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Industry  Registration").*  The  Fonns, 
submitted  as  Exhibit  A  with  this 
proposal,  may  be  examined  in  the 
Commission's  Public  Reference  Room 
and  at  the  Exchange. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Oiange 

In  its  filing  with  the  Conunission,  the 
^fySE  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  ffl  below.  The  NYSE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  this  filing  is  to  request 
approval  of  the  revised  Forms  U-4  and 
U-5  for  use  at  the  NYSE.  These  forms 
are  used  by  the  Exchange  as  part  of  its 
registration  and  oversight  of  persons 
associated  with  members  alid  member 
organizations.  In  addition,  infonnation 
from  these  forms  appears  on  the  Central 
Registration  Depository  ("CRD")  system, 
in  which  the  Exchange  participates.  The 
CRD  is  an  industry-wide  automated 
system  that  allows  for  the  efficient 
review  and  tracking  of  registered 
persons  in  the  securities  industry,  as 
well  as  changes  in  their  employment 
histories. 

The  revised  forms,  along  with  the 
NASD's  plan  of  implementation  of  the 
World  Wide  Web-based  Central 
Registration  Depository  ("Web  CRD"), 
were  approved  by  the  Commission  on 
June  25, 1999.*  TTie  revision  of  Forms 
U-4  and  U-5  was  part  of  the  NASD's 
effort  to  modernize  the  CRD  system  and 
to  streamline  the  registration  and 
termination  process  of  individuals  in 
the  securities  industry.  The  Forms  U-4 
and  U-5  were  amended  so  that  they  can 
be  submitted  electronically  through  the 
World  Wide  Web.  In  addition,  certain 
disclosure  questions  on  the  forms  were 
amended  to  capture  more  disciplinary 
information  about  potential  and  current 
registered  representatives.  In  most  cases, 
individuals  seeking  registration  will  be 
required  to  fill  out  and  submit  an 
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electronic  Form  U-4.  Further,  when  an 
associated  person  terminates  his 
association  with  a  broker-dealer,  the 
broker-dealer  will  be  required  to  fill  out 
and  submit  an  electronic  Form  U-5. 

Currently.  Forms  U-4  and  U-5  for 
persons  employed  by  Exchange 
members  and  member  organizations  that 
are  not  also  members  of  the  NASD 
("non-NASD  members")  are  submitted 
on  paper  directly  to  the  Exchange.  In  the 
future,  however,  it  is  anticipated  that 
non-NASD  members  vdll  be  able  to  file 
the  forms  electronically  through  Web 
CRD. 

To  allow  Web  CRD  to  efficiently 
process  the  revised  forms,  NASD  made 
certain  formatting  and  technical  changes 
to  the  original  electronic  forms  that 
were  approved  by  the  Commission  in 
1996,  but  not  made  effective  because  the 
NASD  decided  to  change  the  technology 
they  were  going  to  use  to  modernize  the 
CRD  system.  In  addition  to  reformatting 
the  Disclosure  Reporting  Pages,  the 
substantive  amendments  to  the  form 
involve  changes,  which  were  described 
in  SR-NASD-98-96,  to  certain 
disclosure  questions.  In  particular,  the 
Form  U-4  question  eliciting  information 
on  settled  customer  complaints  was 
expanded  to  include  oral  complaints 
involving  sales  practice  allegations  that 
are  settlwl  for  $10,000  or  more.^ 
Additionally,  two  Form  U-5  questions 
were  expanded  to  elicit  infonnation  on 
criminal  or  regulatory  actions  initiated 
on  the  basis  of  events  that  occurred 
while  an  individual  was  employed  by  a 
firm,  even  if  the  actions  were  initiated 
after  the  individual  had  been 
terminated.' 

The  Exchange  believes  that  the 
revised  Forms  U-4  and  U-5  will  assist 
the  Exchange  in  its  registration  and 
oversight  functions  by  providing  more 
detailed  reporting  concerning  persons 
associated  with  members  and  member 
organizations.  Moreover,  in  the  future,  it 
is  anticipated  that  non-NASD  members 
of  the  NYSE  will  be  able  to  file  the 
forms  electronically  through  Web  CRD. 

2.  Statutory  Basis 

The  Exchange  believes  that  the  use  of 
the  revised  Forms  U-4  and  U-5  is 
consistent  with  Section  6(b)(5) »  of  the 
Act  because  the  use  of  standard 
registration  forms  fosters  cooperation 
and  coordination  with  persons  engaged 
in  regulating  transactions  in  securities. 
Additionally,  the  information  reported 
on  the  forms  assists  the  Exchange  in  its 
responsibilities  under  Section  6(c)  ^  of 


the  Act,  which  requires  that  an 
Exchange  deny  membership  to  persons 
subject  to  a  statutory  disqualification  or 
persons  who  cannot  meet  such 
standards  of  training,  experience  and 
competence  as  are  prescribed  by  the 
rules  of  the  Exchange  or  persons  who 
have  engaged  in  acts  or  practices 
inconsistent  with  just  and  equitable 
principles  of  trade. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposal  does  not  impose  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Si^citation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule  is 
consistent  vnih  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Setnuities  and  Exchange  Commission, 
450  Fifth  Street.  NW,  Washington,  DC 
20549-0609.  Copies  of  the- submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-99-37  and  should  be 
submitted  by  November  5, 1999. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  Act  and  the  rules  and  regulations 
thereunder  ^"  applicable  to  a  national 


*  The  revised  Forms  U-4  and  U-.'i  were  approved 
by  the  Commission  on  June  25, 1999.  See  Release 
No,  34-41560  (June  25,  1999).  64  FR  36059  (July  2, 
1999)  (File  No.  SR-NASD-98-96). 


»  Question  231(2)  on  the  Proposed  U-4. 
'Question  16  and  17  on  the  Proposed  U-5. 
« 15  U.S.C  78f(b)(5). 
•15U.S.C78flc). 


'"Pursuant  to  Section  3(0  of  the  Act.  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  The  Commission  notes  that  the  forms 
and  the  CRD  system  provide  self-regulatory 
organizations,  including  the  NYSE,  with  a 
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securities  exchange.  In  particular,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(5)  1 '  wMch  requires,  among  other 
things,  that  the  rules  of  an  exchange  be 
designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities, 
not  to  permit  unfair  discrimination 
among  customers,  issuers,  brokers  or 
dealers,  and,  in  general,  to  protect 
investors  and  the  public  interest. 
Additionally,  the  Commission 
believes  that  the  revised  Forms  U-4  and 
U-5  will  assist  the  Exchange  in  its 
registration  and  oversight  functions  by 
providing  the  Exchange  with  more 
relevant  information  about  persons 
associated  with  members  and  member 
organizations.  Moreover,  in  the  future,  it 
is  anticipated  that  non-NASD  members 
of  the  NYSE  will  be  able  to  file  the 
forms  electronically  through  Web  CRD. 
Electronic  filing  should  help  expedite 
the  registration  process  for  non-NASD 
members. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  The  Commission  notes 
that  the  forms  have  previously  been 
approved  by  the  Commission  and  are 
currently  in  effect.' 2  The  Commission 
also  notes  that  the  previous  filing  was 
submitted  for  the  requisite  notice  and 
comment  period,  and  the  commission 
received  no  public  comments. 
Furthermore,  the  proposed  rule  change 
raises  no  new  issue  of  regulatory 
concern.  The  Commission  believes, 
therefore,  that  granting  accelerated 
approval  to  the  propsoed  rule  change  is 
appropriate  and  consistent  with  Section 
6  "of  the  Act. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'"  that  the 
proposed  rule  change  (SR-NYSE-99- 
37)  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '5 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  99-26893  Filed  10-14-99;  8:45  am] 

BILUNG  CODE  SOIO-OI-M 


centralized  and  efficient  means  of  maintaining 
information  on  member  firms  and  their  associated 
persons.  15  U.S.C.  78c{f). 

>'  15  U.S.C.  78fn))(5). 

'  2  See  supra  note  4. 

"  15  U.S.C.  78f. 

"15U.S.C.  78sa»)(2). 

>5 17  CFR  200.30-3(aKl2). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41992;  RIe  No.  SR-NYSE- 
99-22] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change.RelatIng  to  Equity-Linked  Debt 
Securities 

October  7.  1999. 
I.  Introductioii 

On  May  28. 1999,  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereimder,^  a 
proposed  rule  change  amending 
Paragraph  703.21  of  its  Listed  Company 
Manual  ("Manual"),  the  listing  of 
equity-linked  debt  securities  ("ELDS"). 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  July  14, 1999.^  No 
comments  were  received  on  the 
proposal.  This  order  approves  the 
proposal. 

n.  Description  of  the  Proposal 

The  Exchange  is  proposing  to  amend 
its  listing  criteria  for  ELDS.  The 
amendment  deals  with  the  minimum 
required  term  of  such  securities,  and 
substitutes  a  one-year  minimum  for  all 
ELDS  (domestic  and  non-U. S.)  for  the 
current  requirement  that  the  securities 
have  a  term  of  two  to  seven  years  (three 
year  maximum  for  non-U.S.  securities). 

ELDS  are  non-convertible  debt  of  an 
issuer  where  the  value  of  the  debt  is 
based,  at  least  in  part,  on  the  value  of 
another  issuer's  common  stock  or  non- 
convertible  preferred  stock.  Because 
ELDS  are  a  derivative  product  related  to 
the  underlying  stock,  the  Exchange 
trades  ELDS  on  the  equity  trading  floor 
together  with  the  imderlying  stock  (if 
such  stock  is  listed). 

Paragraph  703.21  of  the  Manual 
details  the  Exchange's  listing  standards 
for  ELDS.  Among  other  things,  these 
standards  require  that  the  ELDS  have  a 
term  of  two  to  seven  years,  but  not  more 
than  three  years  for  ELDS  based  on  the 
price  of  a  non-U.S.  issuer.  The  Exchange 
initially  proposed  these  limits  as  a 
conservative  measure  to  help  ensure 
that  the  trading  of  ELDS  does  not  have 
an  adverse  effect  on  the  liquidity  of  the 
underlying  stock,  and  is  not  used  in  a 


manipidative  manner.  The  limits  on  the 
terms  for  ELDS  contrast  with  the 
Exchange's  general  requirements  for 
derivative  instruments.  Specifically,  for 
warrants  (Paragraph  703.12  of  the 
Manual),  foreign  currency  and  currency 
index  warrants  (Paragraph  703.15  of  the 
Manual),  contingent  value  rights 
(Paragraph  703.18  of  the  Manual)  and 
"other  securities"  (Paragraph  703.19  of 
the  Manual),  the  Exchange  requires  only 
that  the  security  have  a  minimum  life  of 
one  year. 

m.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereimder  applicable  to  a  national 
securities  exchange,*  and  in  particidar, 
with  the  requirements  of  Section 
6(b)(5).''  Specifically,  the  Commission 
finds  that  providing  for  a  minimum  one 
year  term  for  all  ELDS  is  designed  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  fi-ee  and  open  market 
and  a  national  market  system.  The 
Commission  believes  that  it  will  be  less 
confusing  for  issuers  and  investors  alike 
and  beneficial  to  the  mechanism  of  a 
free  and  open  market,  if  the  listing 
standards  for  ELDS  conform  to  the 
listing  standards  of  the  Exchange's  other 
hybrid  products  found  in  Section  703  of 
the  Manual.^  Generally  those  securities 
share  the  following  listing  criteria:  1 
million  of  the  applicable  security 
outstanding,  at  least  400  holders,  at  least 
$4  million  aggregate  market  value,  and 
a  minimum  life  of  one  year.'^ 

The  Commission  notes  that  in  the 
nearly  six  years  that  the  Exchange  has 
traded  ELDS,  the  Exchange  has  not 
discovered  any  adverse  effects  of  this 
instrument.  In  addition,  the  Exchange 
has  verified  that  it  has  adequate 
surveillance  procedures  to  monitor  for 
possible  manipulation  of  ELDS  as  well 
as  the  related  equity  securities."  The 
Exchange  has  also  agreed  to  notify  the 
Commission  in  advance  if  the  Exchange 
intends  to  list  ELDS  of  a  non-U.S. 
company  issuer  and  the  issue  has  a  term 


'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 

*  Securities  Exchange  Act  Release  No.  41608  (July 
8. 1999).  64  FR  38063  (July  14,  1999). 


■*  In  approving  this  rule  change,  the  Commission 
has  considered  the  proposed  rule's  impact  on 
efficiencv.  competition,  and  capital  formation.  15 
U.S.C.  78c(n. 

M5  U.S.C.  78f(b)(5). 

®See  Manual  Paragraphs  703.12  (warrants). 
703.15  (foreign  currency  and  currency  index 
warrants),  703.18  (contingent  value  rightsl,  and 
703.19  (other  securities). 

'  Id,  Other  requirements  may  also  apply. 

"Telephone  conversation  between  Vincent 
Patton,  Assistant  Vice-President,  Structured 
Securities.  NYSE.  Judy  Bryngil.  Vice-President. 
Market  Trading  Analysis,  .NYSE,  and  Terri  Evans, 
Attorney,  Division  of  Market  Regulation 
("Division"),  Commission,  on  July  23.  1999. 
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of  more  than  three  years.^  The  Exchange 
believes  that  this  rule  change  will 
provide  issuers  with  more  flexibility  in 
developing  ELDS  and  thus  provide 
greater  investment  choices  in  the 
market.  The  Commission  believes  that 
this  added  flexibility  will  encourage 
innovation  without  having  an  adverse 
effect  on  investor  protection. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'"  that  the 
proposed  rule  change  (SR-NYSE-99- 
22)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  99-26896  Filed  10-14-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(FMmm  No.  34-41963;  Intomational  Series 
Retone  No.  1206;  RIe  No.  SR-PCX-98-29] 

Self-Regulatoiy  Organizations;  Pacific 
Exchanga,  Inc.;  Order  Approving 
Propoaad  Rule  Change  and  Notice  of 
Filing  and  Order  Granting  Accelerated 
ApprovaLof  Amendment  No.  1  to 
Propoaed  Rule  Change  Relating  to  the 
Listing  and  Trading  of  Investment 
Company  Units,  including  World 
Equity  Benchmark  Shares  ("WEBS") 

October  6. 1999. 

I.  Introduction 

On  June  18, 1998,  the  Pacific 
Exchange.  Inc.  ("Exchange"  or  "PCX") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  ^  and  Rule 
19b-4  thereunder, 2  a  proposed  rule 
change  to  adopt  rules  governing  the 
listing  and  trading  of  hivestment 
Company  Units,  including  World  Equity 
Benchmark  Shares"  ("WEBStm").^  The 
proposed  rule  change  was  published  for 
comment  in  the  Federal  Register  on 
November  3, 1998.*  The  Commission 
did  not  receive  any  comments  on  the 


proposal.  The  Exchange  submitted 
Amendment  No.  1  to  the  proposal  on 
May  13, 1999.^  This  order  approves  the 
amended  proposed  rule  change  and 
accelerates  approval  of  Amendment  No. 
1. 

n.  Description  of  the  Proposal 

A.  Standards  for  Usting  and  Trading 
Investment  Company  Units 

The  Exchange  seeks  to  adopt  new 
rules  to  accommodated  the  trading  of 
Investment  Company  Units  ("Units"), 
whether  by  Exchange  listing  or  pursuant 
to  unlisted  trading  privileges.*  A  Unit  is 
a  security  that  represents  an  interest  in 
a  registered  investment  company 
("Investment  Company"),  which 
Investment  Company  is  organized  as  a 
unit  investment  trust,  open-end 
management  investment  company,  or 
similar  entity. 

Under  the  Exchange's  proposed 
listing  standards,  an  Investment 
Company  that  issues  Units  must:  (i) 
hold  securities  comprising,  oi  otherwise 
based  on  or  representing  an  interest  in, 
an  index  or  portfolio  of  seucrities;  or  (ii) 
hold  securities  in  another  registered 
investment  company  that  holds 
securities  comprising,  or  otherwise 
based  on  or  representing  an  interest  in, 
an  index  or  portfolio  of  securities.  An 
index  or  portfolio  may  be  revised  as 
necessary  or  appropriate  to  maintain  the 
quality  and  character  of  the  index  or 
portfolio. 

In  addition,  the  Investment  Company 
must  issue  Units  in  a  specified  aggregate 
number  in  return  for  a  deposit 
("Deposit").  The  Deposit  must  consist 
of:  (i)  a  specified  number  of  shares  of 
securities  that  comprise  the  index  or 
portfolio,  or  are  otherwise  based  on  or 
represent  an  investment  in  securities 


"Telephone  conversation  between  Vincent 
Patton.  Assistant  Vice-President.  Structured 
Securities,  NYSE,  and  Nancy  Sanow,  Senior  Special 
Coiuisel,  Division,  Commission  on  July  8, 1999. 

•0 15  U.S.C.  78s(b)(2). 

"17  CFR  200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-«. 

'"World  Equity  Benchmark  Shares"  and  "WEBS" 
are  service  marks  of  Morgan  Stanley  Group,  Inc. 

*  See  Securities  Exchange  Act  Release  No.  40603 
(CX:t.  26,  1998).  63  FR  59354  (Nov.  3,  1998). 


5  In  Amendment  No.  1,  the  Exchange:  (i)  provided 
confidential  surveillance  procedures;  (ii)  stated  its 
intent  to  trade  WEBS  pursuant  to  unlisted  trading 
privileges;  (iii)  proposed  to  delay  the  trading  of 
Malaysian  WEBS  due  to  Malaysian  currency 
restrictions;  (iv)  provided  rule  language  clarifying 
that  Exchange  specialists  may  redeem  or  create 
WEBS  only  on  the  same  terms  and  conditions  as 
any  other  investor  and  only  at  the  net  asset  value; 
(v)  explained  how  the  Exchange  will  review  the 
creation  or  redemption  of  WEBS  by  Exchange 
specialists;  (vi)  specified  how  the  net  asset  values 
for  Index  Series  will  be  disseminated;  and  (vii) 
confirmed  that  Exchange  members  may  rely  on 
certain  exemptive  and  no-action  relief  that  the 
Commission  previously  provided  to  the  American 
Slock  Exchange.  See  Letter  from  Robert  P.  Pacileo. 
Staff  Attorney,  Regulatory  Policy,  Exchange,  to 
Michael  A.  Walinskas,  Associate  Director,  Division 
of  Market  Regulation  Commission,  dated  May  11, 
1999  ("Amendment  No.  1"). 

•Pursuant  to  Section  12(f)  of  the  Act  and  the  rules 
thereunder,  a  national  securities  exchange  may 
extend  unlisted  trading  privileges  to  a  security 
listed  and  registered  on  another  national  senuities 
exchange  if  certain  conditions  are  satisfied.  See  15 
U.S.C.  781(f)  and  17  CFR  240.12f-l.  12f-2. 12f-3, 
12f-4.and  12f-5. 


comprising  such  index  or  portfolio,  and/ 
or  a  cash  amount;  or  (ii)  shares  of  a 
registered  investment  company,  which 
investment  company  holds  securities 
comprising,  or  otherwise  based  on  or 
representing  an  interest  in,  an  index  or 
portfolio  of  securities,  and/or  a  cash 
amount.  Units  must  be  redeemable, 
directly  or  indirectly,  from  the 
Investment  Company  for  securities  and/ 
or  cash  then  comprising  the  Deposit.^ 
Units  must  pay  holders  periodic  cash 
payments  corresponding  to  the  regular 
cash  dividends  or  distributions  declared 
with  respect  to  the  securities  held  by  the 
Investment  Company,  less  applicable 
expenses  and  charges.  At  least  300,000 
Units  must  be  outstanding  before 
trading  in  a  series  of  such  Units  may 
begin  on  the  Exchange. 

Each  series  of  Units  traded  on  the 
Exchange  must  be  based  on  a  specified 
index  or  portfolio  of  securities.  The 
value  of  the  index  or  portfolio  must  be 
calculated  and  disseminated  to  the 
public  at  least  once  per  business  day.« 
However,  if  the  securities  representing 
at  least  half  the  value  of  the  index  or 
portfolio  are  securities  of  a  single 
coimtry  other  than  the  United  States, 
the  value  of  the  index  or  portfolio  may 
be  calculated  and  disseminated  to  the 
public  at  least  once  per  business  day  in 
that  coimtry.  Units  may  be  either 
certified  or  issued  in  the  form  of  a  single 
global  certificate. 

The  Exchange  would  be  permitted  to 
consider  suspending  trading  and 
delisting  (if  applicable)  a  series  of  Units 
if:  (i)  after  the  initial  twelve-month 
period  beginning  upon  the 
commencement  of  trading  of  a  series  of 
Units,  there  are  fewer  than  50  record 
and/or  beneficial  holders  of  Units  for  30 
or  more  consecutive  trading  days;  (ii) 
the  value  of  the  index  or  portfolio  of 
securities  on  which  the  series  is  based 
is  no  longer  calculated  or  available;  or 
(iii)  such  other  event  occurs  or 
condition  exists  which,  in  the  opinion 
of  the  Exchange,  makes  further  dealings 


'  For  example,  as  discussed  below  in  Section 
11(B),  WEBS  are  only  redeemable  from  the  Foreign 
Fund,  Inc.  in  "Creation  Unit"  sizes.  See  note  11 
infra  and  accompanying  text  for  a  description  of  the 
various  Creation  Unit  sizes. 

"The  Commission  generally  believes  that 
updating  values  on  a  real-time  basis  throughout  the 
trading  day  is  essential  to  any  securities  product. 
In  this  regard,  the  Commission  notes  that  the 
Exchange  will  also  disseminate  an  indicative 
optimized  portfolio  value  ("Value"),  which  closely 
approximates  the  value  of  the  portfolio  of  securities 
comprising  each  WEBS  series,  at  least  every  fifteen 
seconds  during  regular  trading  hours.  While  the 
Values  disseminated  by  the  Exchange  vrill  not  be 
the  official  values  for  the  portfohos  of  securities 
comprising  each  WEBS  series,  the  Values  are 
designed  to  accurately  reflect  the  value  of  each 
WEBS  portfolio  and  to  provide  investors  with 
timely  access  to  important  market  information 
during  trading  hours. 


'Although  1 
the  Malaysia  1 
unlisted  tradii 
immediately  t 
currency  restr 
Commission  fa 
Index  Series  V 
rule  filing  unc 
Amendment  ^ 
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on  the  Exchange  inadvisable.  In 
addition,  the  Exchange  would  be 
allowed  to  remove  Units  from  trading 
and  listing  (if  applicable]  upon 
termination  of  the  issuing  Investment 
Company  or  upon  the  termination  of 
listing  of  the  Units  on  their  primary 
market,  if  the  primary  market  is  not  the 
Exchange. 

B.  Trading  of  WEBS 

Upon  approval  of  the  proposed  rule 
change,  the  Exchange  intends  to  trade  a 
specific  class  of  Units — WEBS — 
pursuant  to  unlisted  trading  privileges. 
WEBS  are  issued  by  Foreign  Fund,  Inc. 
("Fimd")  and  are  structured  as  shares  of 
separate  series  ("Index  Series").  Each 
Index  Series  invests  primarily  in  the 
equity  securities  traded  in  a  designated 
market  in  an  effort  to  track  the 
performance  of  a  specified  equity 
market  index. 

Currently,  the  Fund  offers  seventeen 
WEBS  Index  Series  based  on  seventeen 
Morgan  Stanley  Capital  International 
("MSCI")  Indices  (individually  "MSQ 
Index"  and  collectively  "MSCI 
Indices").  The  countries  whose 
exchange  markets  are  represented  by  the 
seventeen  MSCI  Indices  are:  Australia, 
Austria,  Belgium,  Canada,  France, 
Germany,  Hong  Kong,  Italy,  Japan, 
Malaysia,^  Mexico,  Netherlands, 
> Singapore,  Spain,  Sweden,  Switzerland, 
and  the  United  Kingdom.  The 
Commission  has  already  approved 
proposed  rule  changes  to  accommodate 
the  listing  and  trading  of  these 
seventeen  WEBS  series  on  the  American 
Stock  Exchange  ("Amex")  and  to  permit 
the  trading  of  the  WEBS  series  on  the 
Chicago  Stock  Exchange  ("CHX") 
pursuant  to  imlisted  trading 
privileges.'"  Both  the  Amex  and  CHX 


"Although  the  Exchange  seeks  approval  to  trade 
the  Malaysia  Index  Series  WEBS  pursuant  to 
unlisted  trading  privileges,  the  Exchange  will  not 
immediately  trade  such  WEBS  due  to  Malaysian 
currency  restrictions.  The  Exchange  will  notify  the 
Commission  l)efore  the  start  of  trading  in  Malaysian 
Index  Series  WEBS  and,  if  required,  will  submit  a 
rule  filing  under  .Section  19(b)  of  the  Act.  See 
Amendment  No.  1  supra  note  5. 

'°  See  Securities  Exchange  Act  Release  Nos. 
36947  (Mar.  8,  1996),  61  FR  10606  (Mar.  14,  1996) 
(approval  of  the  Amex's  request  to  list  and  trade 
Index  Fund  Shares,  including  WEBS):  and  39117 
(Sept.  22,  1997).  62  FR  50973  (Sept.  29,  1997) 
(approval  of  the  CHX's  request  to  trade  WEBS 
pursuant  to  unlisted  trading  privileges).  The 
Commission  notes  that  the  Amex  has  filed  a 
proposed  rule  change  to  list  for  trading  eleven 
additional  WEBS  based  on  MSCI  Indices  for  Brazil, 
Greece,  Indonesia,  South  Korea,  Portugal,  South 
Africa,  Taiwan,  Thailand,  Turkey,  the  United 
States,  and  the  EMU  (European  Economic  and 
Monetary  Union).  The  Amex's  proposal  is  still 
pending  with  the  Commission.  See  Securities 
Exchange  Act  Release  No.  41322  (Apr.  22, 1999),  64 
FR  23138  (Apr.  29,  1999). 


ciurendy  trade  all  seventeen  WEBS 
series. 

The  investment  objective  of  each 
WEBS  series  is  to  provide  investment 
results  that  correspond  generally  to  the 
aggregate  price  and  yield  performance  of 
publicly  traded  securities  in  particular 
markets,  as  represented  by  specific 
MSCI  Indices.  Each  WEBS  series  will 
use  a  "passive"  or  indexing  investment 
approach,  which  attempts  to 
approximate  the  investment 
performance  of  its  benchmark  index 
through  quantitative  analytical 
procedures. 

A  WEBS  series  normally  will  invest  at 
least  95%  of  its  total  assets  in  stocks 
that  are  represented  in  the  relevant 
MSCI  Index  and  will  at  all  times  invest 
at  least  90%  of  its  total  assets  in  such 
stocks.  A  WEBS  series  will  not  hold  all 
of  the  issues  that  comprise  the  subject 
MSCI  Index,  but  will  attempt  to  hold  a 
representative  sample  of  the  securities 
comprising  the  MSCI  Index  in  a 
technique  known  as  "portfolio 
sampling." 

The  Fund  will  issue  and  redeem 
WEBS  of  each  Index  Series  only  in 
aggregations  of  shares  specified  for  each 
Index  Series  (each  aggregation  is  a 
"Creation  Unit").  The  number  of  shares 
per  Creation  Unit  will  range  from  40,000 
to  600,000.1'  Following  the  issuance  of 
WEBS  in  Creation  Unit  aggregations, 
WEBS  may  be  traded  on  the  Exchange 
in  lots  of  any  size. 

C.  Structure  of  the  MSCI  Indices 

MSCI  generally  seeks  to  have  60%  of 
the  capitalization  of  a  country's  stock 
market  reflected  in  the  MSCI  Index  for 
such  coimtry.  The  MSCI  Indices  seek  to 
balance  the  inclusiveness  of  an  "all 
share"  index  against  the  replicability  of 
a  "blue  chip"  index.  MSCI  applies  the 
same  criteria  and  calculation 
methodology  across  all  markets  for  all 
indices,  developed  and  emerging. 

All  single-country  MSCI  Indices  are 
market  capitalization  weighted.  For 
coimtries  that  restrict  foreign 
ownership,  MSCI  calculates  two  types 
of  indices:  the  MSCI  Index  and  an 
additional  index  call  the  "Free  Index." 
The  Free  Index  excludes  companies  and 


' '  The  number  of  shares  per  Creation  Unit  for  the 
seventeen  WEBS  are:  (1)  Australia  Index  Series: 
200,000;  (2)  Austria  Index  Series:  100.000:  (3) 
Belgium  Index  Series:  40,000;  (4)  Canada  Index 
Series:  100,000:  (5)  France  Index  Series:  200.000;  (6) 
Germany  Index  Series:  300,000:  (7)  Hong  Kong 
Index  Series:  75,000:  (8)  Italy  Index  Series:  150,000: 
(9)  Japan  Index  Series:  600.000;  (10)  Malaysia  Index 
Series:  75,000:  (11)  Mexico  (Free)  Index  Series: 
100,000;  (12)  Netheriands  Index  Series:  50,000:  (13) 
Singapore  (Free)  Index  Series:  100,000;  (14)  Spain 
hidex  Series:  75,000;  (15)  Sweden  Index  Series; 
75,000;  (16)  Switzerland  Index  Series:  125,000;  and 
(17)  United  Kingdom  Index  Series:  200,000. 


share  classes  that  may  not  be  purchased 
by  foreigners.  MSCI  currently  calculates 
Free  Indices  for  Singapore  and  Mexico, 
and  for  those  regional  and  international 
indices  which  include  such  markets. 
The  Singapore  and  Mexico  WEBS  series 
will  be  based  on  the  Free  Indices  for 
those  countries. 

All  MSCI  Indices  are  calculated  daily. 
The  calculation  method  weights  stocks 
in  an  MSCI  Index  by  their  beginning-of- 
period  market  capitalization.  Share 
prices  are  "swept  clean"  daily  and 
adjusted  for  any  rights  issues,  stock 
dividends,  or  splits.  The  MSCI  Indices 
presently  are  calculated  in  each 
market's  local  currency, '^  in  U.S. 
dollars,  without  dividends,  and  with 
dividends  reinvested. 

Each  MSCI  Index  underlying  a  WEBS 
series  is  calculated  by  MSCI  for  each 
trading  day  in  the  applicable  market 
based  on  official  closing  prices  taken 
from  the  predominant  exchange  in  such 
market.  For  each  trading  day,  MSCI 
publicly  disseminates  each  MSCI  Index 
value  for  the  previous  day's  close.  MSCI 
Indices  are  reported  periodically  in 
major  financial  publications  and  also 
are  available  through  vendors  of 
financial  information. 

The  Fund  will  cause  to  be  made 
available  daily  the  names  and  required 
number  of  shares  of  each  of  the 
securities  to  be  deposited  in  connection 
with  the  issuance  of  WEBS  in  Creation 
Unit  size  aggregations  for  each  WEBS 
series.  Also  included  will  be 
information  relating  to  the  required  cash 
payment  representing,  in  part,  the 
amount  of  accrued  dividends  applicable 
to  such  WEBS  series.  This  information 
will  be  made  available  by  the  Fund 
Advisor  to  any  National  Securities 
Clearing  Corporation  ("NSCC") 
participant  requesting  such  information. 
In  addition,  such  information  may  be 
requested  directly  from  the  Fimd 
Distributor, 

D.  Disclosure  to  Market  Participants 

The  Fund  Administrator,  PFPC,  Inc., 
will  calculate  the  net  asset  value 
("NAV")  for  each  Index  Series  each 
trading  day  as  of  4:00  P.M.,  Eastern 
Standard  "Time.  The  NAVs  will  be  made 
available  to  the  public  by  the  Fimd 
Distributor  by  means  of  a  toll-free 
number  and  will  also  be  accessible  to 


'-  To  obtain  foreign  currency  exchange  rates, 
MSCI  uses  WM/Reuters  Closing  Spot  Rates  for  all 
developed  and  emerging  markets  except  those  in 
Latin  America.  Because  of  the  high  volatility  of 
currencies  in  some  Latin  Ainerican  countries.  MSCI 
continues  to  calculate  its  own  rates  for  those 
countries.  Under  exception  circumstances  MSCI 
may  elect  to  use  an  alternative  exchange  rate  for  any 
country  if  the  WM/Reuters  Closing  Spot  Rate  is  not 
believed  to  be  representative  for  a  given  currency 
on  a  particular  day. 
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NSCC  participants  through  NSCC  data. 
In  addition,  the  NAVs  will  be  provided 
to  the  Exchange  by  NSCC,  and 
disseminated  through  the  Exchange's 
Computerized  Order  Access  System  ("P/ 
COAST"). 

The  Exchange  will  provide  current 
WEBS  pricing  information  by 
disseminating  through  the  facilities  of 
the  Consolidated  Tape  Association 
("CTA")  an  indicative  optimized 
portfolio  value  ("Value")  for  each  Index 
Series  as  calculated  by  Bloomberg,  L.P. 
The  Value  will  be  disseminated  on  a  per 
WEBS  basis  every  fifteen  seconds 
during  the  Exchange's  regular  trading 
hoxirs." 

Before  the  start  of  trading  in  WEBS, 
the  Exchange  will  distribute  to  its 
members  an  information  circular  that 
discusses  the  special  characteristics  and 
risks  of  trading  WEBS.  The  circular  will 
discuss  the  basic  structure  of  WEBS, 
creation  and  redemption  over  WEBS, 
prospectus  delivery  to  investors 
purchasing  WEBS,  applicable  Exchange 
rules  [e.g.,  suitability  rule),  and 
dissemination  of  trading  information. 
The  Exchange  will  use  existing  and 
proposed  surveillance  procedures  to 
siuveil  trading  in  WEBS,  including 
specialist  compliance  with  Exchange 
Rule  5.33(a),  "Specialist  Trading,"  and 
proposed  Commentaries  .02  and  .03  to 
Exchange  Rule  5.33(a),  which 
contemplate  specialists  engaging  in 
transactions  with  the  issuer  of  WEBS 
under  certain  circumstances. ^^ 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 


^^The  Exchange  recognizes  that  each  Value  is 
unhkely  to  reflect  the  value  of  all  securities 
included  in  the  applicable  benchmark  MSCI  Index. 
In  addition,  the  &(change  believes  that  the  Value 
does  not  necessarily  reflect  the  precise  composition 
of  the  current  portfolio  of  securities  held  by  the 
Fund  for  each  WEBS  series  at  a  particular  moment. 
Therefore,  the  Exchange  believes  that  the  Value  for 
each  WEBS  series  disseminated  during  Exchange 
trading  hours  should  not  be  viewed  as  a  real-time 
uptdate  of  the  NAV  of  the  Fund,  which  is  calculated 
only  once  a  day.  The  Exchange  recognizes, 
however,  that  during  the  trading  day  the  Value  will 
closely  approximate  the  value,  per  WEBS  share,  of 
the  portfolio  of  securities  for  each  WEBS  series, 
except  under  unusual  circumstances. 

'*  Proposed  Commentary  .02  to  Exchange  Rule 
5.33  states  that,  "jslpecialists  may  only  redeem  and 
create  WEBS  on  the  same  terms  and  conditions  as 
any  other  investor  and  only  at  the  net  asset  value 
("NAV").  Proposed  commentary  .03  to  Exchange 
Rule  5.33  states  that: 

Inlothing  in  rule  5.33(a)  should  be  construed  to 
restrict  a  Specialist  registered  in  a  security  issued 
by  an  investment  company  from  purchasing  and 
redeeming  the  listed  security,  or  securities  that  can 
be  subdivided  or  converted  into  the  listed  security 
from  the  issuer  as  appropriate  to  facilitate  the 
maintenance  of  a  fair  and  orderly  market  in  the 
subject  security. 


rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  with  the 
requirements  of  Section  6(b)(5)  of  the 
Act.'^  The  Commission  believes  that  the 
Exchange's  proposal  to  adopt  new  rules 
to  accommodate  the  trading  of  Units, 
whether  by  Exchange  listing  or  pursuant 
to  unlisted  trading  privileges,  will 
establish  a  framework  to  facilitate  the 
trading  of  new  products  such  as  WEBS. 
The  Commission  also  believes  that  the 
Exchange's  proposal  to  trade  WEBS 
piirsuant  to  unlisted  trading  privileges 
will  provide  investors  with  a  convenient 
way  of  participating  in  foreign  securities 
markets,  and  could  benefit  investors 
through  increased  competition  between 
the  market  centers  trading  the  WEBS 
product.  Moreover,  the  Commission 
believes  that  the  Exchange's  WEBS 
proposal  would  provide  investors  with 
increased  flexibility  in  satisfying  their 
investment  needs  by  allowing  them  to 
buy  and  sell,  at  negotiated  prices 
throughout  the  trading  day,  securities 
that  replicate  the  performance  of  several 
stock  portfolios.'^  Accordingly,  as 
discussed  below,  the  Commission  finds 
that  the  proposal  is  consistent  with  the 
requirements  of  Section  6(b)(5)  of  the 
Act  in  that  it  facilitates  transactions  in 
securities,  removes  impediments  to  and 
perfects  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  protects 
investors  and  the  public  interest. '^ 

The  Commission  notes  that  WEBS 
shoidd  provide  investors  with  several 
advantages  compared  to  shares  of 
standard,  open-end  management 
investment  companies  (i.e.,  mutual 
fimds).  Specifically,  investors  will  be 
able  to  trade  WEBS  continuously 
throughout  the  day  in  secondary 
markets  at  negotiated  prices.'^  In 
contrast.  Investment  Company  Act  Rule 
22c-l  '^  requires  investors  to  purchase 


■5  15  U.S.C.  78f(b)(5). 

'«  Unlike  typical  open-end  investment 
companies,  where  investors  have  the  right  to 
redeem  their  shares  on  a  per  share  basis,  investors 
in  WEBS  can  redeem  them  in  creation  unit  size 
aggregations  only. 

"In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposal's  impact 
on  efHciency,  competition,  and  capital  formation. 
15  U.S.C.  78c(f). 

>»The  Commission  believes  that  WEBS  will  not 
trade  at  a  material  discount  or  premium  in  relation 
to  their  net  asset  value,  because  of  potential 
arbitrage  opportunities.  The  potential  for  arbitrage 
should  keep  the  market  price  of  WEBS  comparable 
to  their  net  asset  values;  therefore,  arbitrage  activity 
likely  will  not  be  significant. 

•8  Investment  Company  Act  Rule  22c-l  generally 
provides  that  a  registered  investment  company 
issuing  a  redeemable  security,  its  principal 
underwriter,  and  dealers  in  that  security  may  sell, 
redeem,  or  repurchase  the  security  only  at  a  price 
based  on  the  net  asset  value  next  computed  after 
receipt  of  an  investor's  request  to  purchase,  redeem. 


and  redeem  shares  issued  by  an  open- 
end  management  investment  company 
based  upon  the  NAV  of  the  secmities 
held  by  such  company.  The  ability  to 
trade  WEBS  throughout  the  day  should 
allow  investors  to  respond  quickly  to 
market  changes  and  provide  expanded 
opportunities  to  engage  in  hedging 
strategies.  In  addition,  the  cost  of  WEBS 
should  make  them  affordable  and 
attractive  to  individual  retail  investors 
who  wish  to  purchase  a  single  security 
that  replicates  the  performance  of  a 
portfolio  of  foreign  stocks. 20 

Although  the  market  price  of  each 
WEBS  series  is  derived  from  the  value 
of  the  securities  and  cash  held  in  the 
Fund,  WEBS  are  not  leveraged 
instruments.  Rather,  WEBS  essentially 
are  equity  securities  that  represent  an 
interest  in  a  portfolio  of  stocks  designed 
to  track  a  specific  MSCI  Index.  While 
the  Commission  believes  that  it  is 
appropriate  to  regiilate  WEBS  like  other 
equity  securities,  the  unique  nature  of 
V\^BS  raises  certain  trading,  disclosure, 
and  surveillance  issues.  The  remainder 
of  this  order  addresses  these  issues, 
although  they  are  discussed  in  greater 
detail  in  the  Amex  WEBS  Approval 
Order,  where  the  Commission  initially 
approved  WEBS  for  trading  as  a  new 
product.  21 

A.  Trading  of  WEBS  on  the  Exchange 

Before  an  exchange  begins  to  trade  a 
security  pursuant  to  unlisted  trading 
privileges,  Rule  12f-5  of  the  Act 
requires  the  exchange  to  have  in  place 
rules  providing  for  transactions  in  such 
security.22  The  Commission  finds  that 
the  Exchange  has  proposed  adequate 
rules  and  procedures  to  govern  the 
trading  of  WEBS  on  the  Exchange. 
Specifically,  WEBS  will  be  deemed 


or  resell.  See  17  CFR  270.22c-l.  The  net  asset  value 
of  an  open-end  management  investment  company 
generally  is  computed  once  daily  Monday  to  Friday 
as  designated  by  the  investment  company's  board 
of  directors.  The  Commission  granted  WEBS  an 
exemption  from  this  provision  to  allow  them  to 
trade  in  the  secondary  market  at  negotiated 
prices.See  Amex  WEBS  Approval  Order,  in/ra  note 
21. 

20  As  of  the  close  of  trading  on  October  1 , 1 999, 
the  Spain  Index  Series  WEBS,  which  was  valued  at 
$25,375.  was  the  highest  priced  of  the  seventeen 
listed  WEBS  series.  The  least  expensive  WEBS 
series  was  the  Malaysia  Index  Series,  value  at 
S4.9375. 

2'  See  Securities  Exchange  Act  Release  No.  36947 
(Mar.  8, 1996),  61  FR  10606  (Mar.  14, 1996)  ('Amex 
WEBS  Approval  Order").  The  Commission  hereby 
incorporates  by  reference  the  discussion  and 
rationale  for  approving  WEBS  as  stated  in  the  Amex 
WEBS  Approval  Order. 

22  Rule  12f-5  states  that,  "(a)  national  securities 
exchange  shall  not  extend  unlisted  trading 
privileges  to  any  security  unless  the  national 
securities  exchange  has  in  effect  a  rule  or  rules 
providing  for  transactions  in  the  class  or  type  of 
security  to  which  the  exchange  extends  unlisted 
trading  privileges. "  17  CFR  240.12f-5. 
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equity  securities  and  will  be  subject  to 
the  Exchange's  existing  general  rules 
that  govern  the  trading  of  equity 
securities. 23  In  addition,  proposed 
Exchange  Rules  3.2(k),  "Investment 
Company  Units,"  and  3.5(h), 
"Investment  Company  Units:  Continued 
Listing  Criteria,"  which  contain  specific 
listing  and  delisting  criteria  to 
accommodate  the  trading  of  Units,  will 
apply  to  the  trading  of  WEBS.2*  These 
provisions  should  help  to  ensure  that  a 
minimum  level  of  liquidity  exists  in 
each  WEBS  series  to  facilitate  the 
maintenance  of  fair  and  orderly  markets. 
The  delisting  criteria  wiU  allow  the 
Exchange  to  consider  the  suspension  of 
trading  and  the  delisting  of  a  series  of 
Units  (including  WEBS),  if  an  event 
were  to  occur  that  made  further  dealings 
in  such  securities  inadvisable.  This 
provision  will  give  the  Exchange  the 
requisite  flexibility  to  suspend  or  deUst 
trading  in  WEBS  if  cinnunstances 
warrsmt.  Accordingly,  the  Commission 
believes  that  the  Exchange's  rules  in 
general,  and  proposed  Exchange  Rules 
3.2(k)  and  3.5(h),  in  particular,  provide 
adequate  safeguards  to  prevent 
manipulative  acts  and  practices  and  to 
protect  investors  and  the  public 
interest.^s 

B.  Disclosure  of  Investors  and  Exchange 
Members 

The  Commission  believes  that  the 
Exchange's  proposal  provides  for 
adequate  disclosure  to  investors  relating 
to  the  terms,  characteristics,  and  risks  of 
trading  WEBS.  All  investors  purchasing 
WEBS  on  the  Exchange  will  receive  a 
prospectus  regarding  the  specific  WEBS 
product.  Because  the  WEBS  proposed  to 
be  traded  on  the  Exchange  will  be  in 
continuous  distribution,  the  prospectus 
delivery  requirements  of  the  Seciuities 
Act  of  1933  will  apply  to  both  the  initial 
purchasers  and  to  investors  purchasing 
such  WEBS  in  the  secondary  market  on 
the  Exchange.  The  prospectus  will 
address  the  special  characteristics  of 
WEBS,  including  a  statement  regarding 
their  redeemability  and  method  of 


"  Such  general  rules  include,  for  example, 
margin  and  net  capital  rules,  the  short  sale  rule, 
trading  halt  provisions,  customer  suitability 
requirements,  trading  hours,  and  minimum  trading 
increments. 

"  The  Commission  notes  that  the  Exchange's 
rules  for  listing  and  delisting  Units  are  substantially 
similar  to  companion  rules  adopted  by  the  Amex 
andCHX. 

^^The  Commission  also  believes  that  the 
proposed  rule  change  should  help  protect  investors 
and  the  public  interest,  and  help  perfect  the 
mechanisms  of  a  national  market  system,  in  that  it 
will  allow  for  the  trading  of  WEBS  on  the  Exchange 
pursuant  to  unlisted  trading  privileges,  making 
WEBS  more  broadly  available  to  the  investing 
public. 


creation,  and  specify  that  WEBS  are  not 
individually  redeemable. 

The  Exchange  also  drafted  an 
information  circular  that  will  be 
distributed  to  all  Exchange  members 
before  trading  of  WEBS  begins  on  the 
Exchange.  The  Commission  has 
reviewed  this  draft  information  circular 
and  believes  it  adequately  explains  the 
unique  characteristics  and  risks  of 
WEBS.  The  circular  also  identifies 
Exchange  member  responsibilities.  For 
example,  before  an  Exchange  member 
imdertakes  to  recommend  a  transaction 
in  WEBS,  the  member  should  make  a 
determination  that  such  WEBS 
transaction  is  suitable  for  its  customer. 
The  circular  also  addresses  members' 
responsibility  to  deliver  a  prospectus  to 
investors  purchasing  WEBS,  and 
highlights  that  WEBS  are  redeemable 
only  in  Creation  Unit  size 
aggregations. 26  The  Commission  notes 
that  the  Exchange's  draft  information 
circular  is  very  similar  to  thfe  WEBS 
circulars  prepared  by  the  Amex  and 
CHX  that  were  previously  reviewed  by 
the  Commission. 

C.  Dissemination  of  WEBS  Portfolio 
Information 

The  Commission  believes  that  the 
dissemination  of  the  Values  for  the 
seventeen  WEBS  series  will  provide 
investors  with  timely  and  useful 
information  concerning  the  value  of 
WEBS,  on  a  per  WEBS  basis.  The 
Commission  notes  that  this  information 
will  be  disseminated  through  the 
facilities  of  the  CTA  and  will  closely 
approximate  the  value,  per  WEBS  share, 
of  the  portfolio  of  seciuities  for  each 
WEBS  series.  The  Values  will  be 
disseminated  every  15  seconds  dining 
the  Exchange's  regular  trading  hours, 
and  will  be  available  to  all  investors, 
irrespective  of  the  exchange  market  on 
which  a  transaction  is  executed.  Also, 
because  each  Value  is  expected  to 
closely  track  the  applicable  WEBS 
series,  the  Commission  believes  the 
Values  will  provide  investors  with 


^^The  Exchange  confirmed  with  the  Commission 
that  PCX  members  may  rely  on  certain  exemptive 
and  no-action  relief  regarding  WEBS  that  the 
Commission  previously  provided  to  the  Amex.  The 
Commission  gave  to  Amex  exemptive  relief  faxim 
Rules  lOa-1, 10b-6,  lOb-7,  lOb-10.  lOb-13.  and 
lOb-17  under  the  Act:  and  no-action  relief  for 
Section  11(d)(1)  of  the  Act  and  Rules  lldl-2,  IScl- 
5  and  15c1-6  thereunder.  To  the  extent  that 
Regulation  M  supersedes  Rules  lOb-6  and  lOb-7, 
Exchange  members  may  continue  to  rely  upon  the 
relief  regarding  those  two  rules.  See  Letter  from 
Robert  P.  Pacileo,  Staff  Attorney,  Regulatory  Policy, 
Exchange,  to  Michael  A.  Walinskas,  Associate 
Director,  Division  of  Market  Regulation, 
Commission,  dated  May  11, 1999:  and  letter  from 
Nancy  J.  Sanow,  Assistant  Director,  Division  of 
Market  Regulation,  Commission,  to  Donald  R. 
Crawshaw,  Sullivan  A  Cromwell,  dated  April  17, 
1996. 


adequate  information  to  generally 
determine  the  intra-day  value  of  a  given 
WEBS  series.  The  Commission  expects 
the  Exchange  to  monitor  the 
disseminated  Values  and,  if  the 
Exchange  determines  that  a  Value  does 
not  closely  track  the  applicable  WEBS 
series,  arrange  to  disseminate  an 
adequate  alternative. 

D.  Surveillance  of  WEBS  Trading 

The  Commission  notes  that  the 
Exchange  submitted  confidential 
surveillance  procedures  regarding  the 
trading  of  WEBS  on  its  equity  floor.  The 
Commission  believes  that  the 
surveillance  procedures  adequately 
address  concerns  associated  with  the 
trading  of  WEBS,  including  concerns 
attendant  to  the  purchase  and 
redemption  of  Creation  Units. 
Specifically,  the  Commission  believes 
that  the  surveillance  procedures  should 
help  the  Exchange  to  monitor  specialists 
purchasing  and  redeeming  Creation 
Units,  and  ensure  compliance  with 
Exchange  Rules  5.29(f),  "Specialist 
Responsibility,"  2'  and  5.33(a), 
"Specialist  Trading." 

'The  Commission  believes  that 
adequate  safeguards  are  in  place  to 
prevent  the  abuse  of  inside  information 
relating  to  the  composition  of  the  MSCI 
Indices.  In  the  Amex  WEBS  Approval 
Order,  the  Commission  discussed  abuse 
of  information  concerns  that  arise  when 
a  broker-dealer  is  involved  in  the 
development  and  maintenance  of  a 
stock  index  underlying  a  derivative 
product.  The  Commission  believes  that 
procedures  to  prevent  the  misuse  of 
material,  non-pubfic  information 
regarding  changes  to  component  stocks 
in  the  MSCI  Indices  have  been  adopted 
and  should  help  to  address  concerns 
raised  by  Morgan  Stanley's  role  in 
maintaining  the  MSCI  Indices. 

E.  Specialist  Activities 

The  Commission  finds  that  it  is 
consistent  with  the  Act  to  allow  a 
specialist  registered  in  a  security  issued 
by  an  Investment  Company  to  purchase 
or  redeem  the  seciuity  from  the  issuer, 
as  appropriate,  to  facilitate  the 
maintenance  of  a  fair  and  orderly 
market  in  that  security.  The 
Commission  generally  believes  that 
such  market  activities  should  enhance 
liquidity  in  the  security  and  facilitate  a 
specialist's  market  making 
responsibilities.  In  addition,  because  a 
WEBS  specialist  will  be  required  to 
purchase  and  redeem  WEBS  only  on  the 


"  Exchange  Rule  5.29(f)  specifies  that,  "a 
Specialist  is  to  engage  in  a  course  of  dealings  for 
his  own  accoimt  to  assist  in  the  maintenance, 
inso&r  as  reasonably  practicable,  of  a  fair  and 
orderly  market  on  the  Exchange." 
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same  tenns  and  conditions  as  any  other 
investor  (and  only  at  the  NAV),  and 
Creation  Unit  transactions  occur 
through  the  Fund  Distributor,  the 
Commission  believes  that  the  potential 
for  abuse  is  minimized.  Furthermore, 
the  Exchange's  surveillance  procedures 
should  help  the  Exchange  to  monitor 
specialist  trading  activity  and  determine 
whether  a  specialist's  transaction  was 
effected  to  maintain  fair  and  orderly 
markets,  or  for  some  improper  or 
speculative  purpose.  Finally,  the 
Commission  notes  that  its  approval  of 
this  aspect  of  the  Exchange's  proposal 
does  not  address  any  other  requirements 
or  obligations  under  the  federal 
securities  laws  that  may  be  applicable.^s 

The  Commission  finds  good  cause  for 
approving  proposed  Amendment  No.  1 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  Amendment 
No.  1  provides  additional  information 
responsive  to  Commission  staff 
concerns  and  proposes  several  revisions 
that  strengthen  the  Exchange's  proposed 
rule  change.  First,  Amendment  No.  1 
provides  confidential  surveillance 
procedures  that  describe  how  the 
Exchange  will  monitor  trading  in  WEBS. 
The  Commission  believes  that  the 
procedures  are  well  designed  and  will 
help  the  Exchange  detect  trading  abuses 
and  safeguard  the  integrity  of  WEBS 
trading  on  the  Exchange.  Amendment 
No.  1  also  proposes  Commentaries  .02 
and  .03  to  Exchange  Rule  5.33(a),  which 
clarify  that:  (i)  Exchange  specialists  may 
redeem  and  create  WEBS  only  on  the 
same  terms  and  conditions  as  any  other 
investor,  and  only  at  the  NAV;  and  (ii) 
Exchange  specialists  registered  in  an 
Investment  Company  security  may 
purchase  and  redeem  the  listed 
Investment  Company  secmity,  or 
securities  that  can  be  subdivided  or 
converted  into  the  listed  Investment 
Company  security,  from  the  issuer  as 
appropriate  to  facilitate  the  maintenance 
of  a  fair  and  orderly  market  in  the 
subject  security.  These  provisions 
establish  appropriate  limitations  on  the 
trading  activities  of  Exchange 
specialists,  but  also  provide  the 
flexibility  necessary  to  maintain  fair  and 
orderly  markets. 

Amendment  No.  1  also  clarifies 
several  aspects  of  the  proposal, 
including:  (i)  the  Exchange's  intent  to 


^•The  Commission  notes  that  with  respect  to 
WEBS,  broker-dealers  and  other  persons  are 
cautioned  in  the  prospectus  and/or  the  Fund's 
Statement  of  Additional  Information  that  some 
activities  on  their  part  may.  depending  on  the    , 
circumstances,  resuh  in  their  being  deemed 
statutory  underwriters  and  subject  them  to  the 
prospectus  delivery  and  liability  provisions  of  the 
Securities  Act  of  1933. 


trade  WEBS  pursuant  to  unlisted  trading 
privileges;  (ii)  treatment  of  the 
Malaysian  Index  Series  WEBS;  (iii) 
review  of  specialist  trading  activity  in 
WEBS;  and  (iv)  the  dissemination  of 
NAVs.  Lastiy,  Amendment  No.  1 
confirms  that  Exchange  members  may 
rely  on  certain  exemptive  and  no-action 
relief  regarding  WEBS,  which  the 
Commission  previously  provided  to  the 
Amex.29 

Based  on  the  above,  the  Commission 
finds  that  good  cause  exists,  consistent 
with  Sections  6(b)(5)  and  19(b)(2)  of  the 
Act,3°  to  accelerate  approval  of 
Amendment  No.  1  to  the  proposed  rule 
change. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  Amendment  No. 
1,  including  whether  Amendments  No. 
1  is  consistent  Avith  the  Act.  Persons 
making  written  submissions  should  file 
six  copies  tliereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Sti«et,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submissions, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  persons,  other 
than  those  that  may  be  withheld  from 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-PCX-98-29 
and  should  be  submitted  by  November 
5, 1999. 

V.  Conclusion 

It  is  Therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,3i  that  tiie 
proposed  rule  change  (SR-PCX-9&-29), 
as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Mai^aret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  99-26897  Filed  10-14-99;  8:45  am] 
aajJNO  cooE  aoio-oi-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41991;  nie  No.  SR-Phlx- 
99-27] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  Inunediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  Numbers  1  and  3  Thereto 
by  the  Philadelphia  Stock  Exchange, 
Inc.  Relating  to  the  Exchange's 
Allocation,  Evaluation  and  Securities 
Committee  Provisions 

October  7, 1999. 

Pursuant  to  Section  19(b)(1)  of 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
1, 1999,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change.  ^  On  October  1, 
1999,  the  Exchange  submitted 
Amendment  No.  1  to  the  proposed  rule 
change^  and  on  October  5, 1999,  the 
Exchange  submitted  Amendment  No. 
2.5  The  proposed  rule  change,  as 
amended,  is  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend 
Exchange  Rule  511(b),  Specialist 
Performance  Evaluation,  to  reflect  the 
view  of  the  Allocation,  Evaluation  and 
Securities  Committee  ("Committee") 
that  voluntary  delisting  of  options  book 
by  option  specialists,  done  in  the  best 
interest  of  tiie  Exchange  and  to 
encourage  a  better  use  of  Exchange  and 


™  See  supra  note  5  for  a  more  detailed 
description  of  Amendment  No.  1. 
30  15  U.S.C  78f[b)(S)  and  78s(b)(2). 
»'  15  U.S.C.  78sfb)(2). 
"17  CFR  200.30-3(a)(12). 


>  15  U.S.C.  788(b)(1). 

»17CFR240.19b-4. 

^The  Exchange  submitted  its  proposal  on 
September  9. 1999.  However,  because  of  the 
substantive  nature  of  Amendment  No.  1,  the 
Commission  deems  the  proposal  effective  on 
October  1 .  1999,  the  date  of  filing  of  Amendment 
No.  1. 

*  In  Amendment  No.  1 ,  the  Exchange  amended  its 
proposed  rule  language  to  clarify  that  only 
voluntary  delisting  of  options  books  done  in  the 
best  interest  of  the  Exchange  will  not  be  viewed 
negatively  by  the  Committee.  See  Letter  from 
Richard  S.  Rudolph,  Counsel,  Phlx,  to  Terry  Evans, 
Attorney,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  September  30, 
1999  ("Amendment  No.  1"). 

'  In  Amendment  No.  2,  the  Exchange  made  a 
minor  technical  change  to  its  proposed  rule 
language  to  conform  such  language  to  the  rule  as 
currently  drafted.  See  Letter  from  Richard  S. 
Rudolph,  Counsel.  Phlx,  to  Terry  Evans,  Attorney, 
Division,  Commission,  dated  October  4, 1999 
("Amendment  No.  2"). 
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specialist  resources,  will  not  be 
considered  negatively  in  the 
Committee's  decision  making  process. 
Specifically,  the  proposed  amended 
rule  will  include  a  clause  reflecting  that, 
solely  with  respect  to  options  books 
allocations  or  reallocations,  past  or 
contemplated  voluntary  delisting  of 
options  books  by  options  specialists, 
done  in  the  best  interest  of  the 
Exchange,  will  not  be  viewed  negatively 
by  the  Committee  in  making  allocation 
and  reallocation  decisions.  The  text  of 
the  proposed  rule  change  follows.  New 
text  is  itahcized. 

Specialist  Performance  Evaluation 

Riile  511.  (a)  No  change. 

(b)  Allocations.  The  Committee  shall 
allocate  new  equity  books  and  options 
classes,  approved  transfers  or  reallocate 
existing  equity  books  and  options 
classes  to  applicants  based  on  the 
results  of  the  evaluations  conducted 
pursuant  to  Rule  515  and  such  other 
factors  as  the  Committee  deems 
appropriate.  Among  the  factors  that  the 
Committee  may  consider  in  making 
such  decisions  are:  the  number  and  type 
of  securities  in  which  applicants  are 
currenUy  registered;  the  personnel, 
capital  and  other  resources  of  the 
applicant;  recent  allocation  decisions 
within  the  past  eighteen  months;  the 
desirability  of  encouraging  the  entry  of 
new  specialists  into  the  Exchange's 
market;  order  flow  commitments;  any 
prior  transfers  of  specialist  privileges  by 
the  applicant  and  the  reasons  therefore 
and  such  policies  as  the  Board  instructs 
the  Committee  to  follow  in  allocating  or 
reallocating  seciu-ities.  Solely  with 
respect  to  options  book  allocations  or 
reallocations,  past  or  contemplated 
voluntary  delisting  of  options  books  by 
options  specialists,  done  in  the  best 
interest  of  the  Exchange,  will  not  be 
viewed  negatively  by  the  Conunittee  in 
making  allocation  and  reallocation 
decisions.  Solvely  with  respect  to  equity 
book  allocations  or  reallocations,  the 
Committee  may  consider  the  number  of 
primary  issues  in  which  the  applicant  is 
ciurently  registered;  the  number  of 
securities  the  applicant  currenUy  has 
registered  on  PACE  and  the  level  of 
commitments  he  has  made;  and 
securities  the  applicant  recently  has 
applied  to  remove  from  PACE  or  in     - 
which  the  applicant  has  resigned  as 
specialist.  Recognition  is  given  that 
evaluation  results  may  not  be  available 
for  new  specialist  units  or  recently 
reorganized  Registrants.  The  Committee 
may  establish  separate  or  additional 
criteria  for  evaluating  new  or  recentiy 
reorganized  Registrants,  particularly 
where  evaluation  results  are  unavailable 
or  are  only  available  for  a  limited  period 


of  time.  All  allocations  shall  initially  be 
made  on  a  temporary  basis  for  a  period 
of  up  to  90  days  within  which  time  the 
Committee  may  commence  a  special 
review  pursuant  to  Rule  515(b).  The 
Committee  is  empowered  to  grant  equity 
books  or  option  classes  for  a  limited 
period  of  time  or  subject  to  such  other 
terms  and  conditions  as  it  deems 
appropriate. 
***** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  allow  options  specialists  to 
voluntarily  delist  certain  inactive 
options  books  in  the  best  interest  of  the 
Exchange,  due  to  recent  concerns  raised 
regarding  computer  capacity  and 
physical  space  on  the  Exchange's 
Options  Tra'ding  Floor,  without  being 
penalized  by  the  Committee  in  its 
consideration  of  future  applications  for 
options  specialist  privileges. 

To  maximize  trading  floor  space  and 
computer  capacity,  it  may  become 
important  for  options  specialist  units  to 
relinquish  less  active  options  books. 
However,  there  may  be  a  perception 
among  options  specialists  that  delisting 
options  books  might  be  viewed  in  a 
negative  light  by  the  Committee  in 
making  futtue  allocation  and 
reallocation  decisions.^  Consistent  with 


"Currently,  Exchange  Rule  SI  1(b)  enumerates 
specific  factors  the  Committee  may  consider  in 
making  option  allocation,  transfer  and  reallocation 
decisions,  including  the  number  and  type  of 
securities  in  which  applicants  are  currently 
registered;  the  personnel,  capital  and  other 
resources  of  the  applicant;  recent  allocation 
decisions  within  the  past  eighteen  months;  the 
desirability  of  encouraging  the  entry  of  new 
specialists  into  the  Exchange's  market;  order  flow 
commitments;  any  prior  transfers  of  specialist 
privileges  by  the  applicant  and  the  reasons  therefor 
and  such  policies  as  the  Board  instructs  the 
Committee  to  follow  in  allocating  and  c9allocating 
securities. 


Rule  511(b),  the  Phbc  Board  of 
Governors  has  instructed  the  Committee 
not  to  view  voluntary  delisting  of 
options  books  by  options  specialist 
units  in  a  negative  light. 

In  response,  the  Phlx  is  proposing  to 
codify  the  Board's  and  the  Committee's 
view  that  such  voluntary  delisting,  done 
in  the  best  interest  of  the  Exchange  and 
to  encourage  a  better  use  of  Exchange 
and  specialist  resources,  will  not  be 
considered  negatively  in  the 
Committee's  decision  making  process. 

Furthermore,  the  Committee  has 
determined  that,  in  the  best  interest  of 
the  Exchange,  options  books  that  are 
voluntarily  delisted  by  options 
specialist  units  will  not  be 
automatically  resolicited  for  assignment 
to  other  options  specialists  on  the 
Exchange  Options  Floor.  ^  However, 
options  specialists  wishing  to  be 
assigned  as  the  specialist  in  an  options 
book  that  has  been  voluntarily  delisted 
by  another  options  specialist  unit  will 
not  be  precluded  fi-om  submitting  an 
Application  for  Approval  as  an  Options 
Specialist  Unit  in  such  an  options  book 
to  the  Committee.  Upon  receipt  of  such 
an  application,  the  Committee  will 
consider,  and  vote  upon,  the  application 
in  accordance  with  the  applicable 
Exchange  rules.^ 

2.  Statutory  Basis 

For  these  reasons,  the  proposed  rule 
change  is  consistent  with  Section  6  of 
the  Act^  in  general,  and  in  particular, 
with  Section  6(b)(5).>o  in  that  it  is 
designed  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  as  well  as  to  protect  investors 
and  the  public  interest,  by  allowing 
Exchange  options  specialist  to 
volimtarily  delist  options  books  to 
ensure  that  adequate  computer  capacity 
and  physical  floor  space  exist  on  the 
Exchange  Options  Floor  to  serve  the 
marketplace. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Phbc  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 


'The  Exchange  believes  that  under  Article  X. 
Section  10-7,  the  Committee  has  the  authority  to 
determine  that  options  books  that  are  voluntarily 
delisted  by  options  specialist  units  will  not  be 
automatically  resolicited  for  assignment  to  other 
options  specialist.  Telephone  conversation  between 
Richard  S.  Rudolph,  Counsel,  Phlx.  and  Terry 
Evans.  Attorney,  Division.  Commission,  on  October 
7,  1999. 

'  See  Exchange  Rules  500-599. 

•15U.S.C.  78f. 

'OISU.S.C.  78J[bH5). 
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C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Pmposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  neither  solicited  nor 
received  written  comments. 

m.  Date  of  EflfectiTeness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  proposed  rule  change, 
as  amended:  (1)  Does  not  significantly 
affect  the  protection  of  investors  or  the 
public  interest:  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  bom  the  date  on  which  it  was 
filed.  In  addition,  the  Exchange 
provided  the  Commission  with  written 
notice  of  its  intent  to  file  the  proposed 
rule  change  at  least  five  business  days 
prior  to  the  filing  date.  Therefore,  it  has 
become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act ''  and  Rule  19b- 
4(f)(6)  '2  thereunder. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  siunmarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  Washington,  DC.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-Phbc-99-27 
and  should  be  submitted  by  November 
5, 1999. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  99-26895  Filed  10-14-99;  8:45  am] 
BILUNG  COOe  8010-01-M 


DEPARTMENT  OF  STATE 

[Public  rtotice  3136] 

Culturally  Significant  Objects  Imported 
for  Exhibition 

Detenninations:  "The  Arts  of  Kofea: 
Ancient  to  Modem" 

department:  United  States  Department 
of  State. 

action:  Notice. 

summary:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  the  Foreign  Af^urs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681  et  seq.),  and  Delegation  of 
Authority  No.  234  of  October  1, 1999, 1 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit,  "The  Arts  of 
Korea:  Ancient  to  Modem"  imported 
from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  the  Los  Angeles  County 
Museum  of  Art,  Los  Angeles,  California, 
fi'om  on  or  about  October  20, 1999  to  on 
or  about  October  11,  2001,  is  in  the 
national  interest.  Public  Notice  of  these 
detenninations  is  ordered  to  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
exhibit  objects,  contact  Paul  W. 
Manning,  Attorney- Adviser,  Office  of 
the  Legal  Adviser,  202/619-5997,  and 
the  address  is  Room  700,  United  States 
Department  of  State,  301  4th  Street,  SW, 
Washington,  DC  20547-0001. 

Dated:  October  8, 1999. 
Evelyn  S.  Lielierman, 

Under  Secretary  for  Public  Diplomacy  and 

Public  Affairs,  United  States  Department  of 

State. 

(FR  Doc.  99-26980  Filed  10-14-99:  8:45  am] 

BILUNG  COOE  4710-Oe-P 


"15  U.S.C.  78s(b)(3)(A). 
"17CFR240.19b-4(n(6). 


'^  17  CFR  20O.3O-3(a)(12). 


STATE  DEPARTMENT 

[Public  Notice  #3132] 

Overseas  Security  Advisory  Council 
(OSAC)  Meeting  Notice;  Closed 
Meeting 

The  Department  of  State  announces  a 
meeting  of  the  U.S.  State  Department — 
Overseas  Security  Advisory  Coimcil  on 
November  2,3,  and  4,  at  the  Department 
of  State  in  Washington,  DC.  Pursuant  to 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  and  5  U.S.C.  552b(c)(l) 
and  (4),  it  has  been  determined  the 
meeting  will  be  closed  to  the  public. 
Matters  relative  to  classified  national 
security  information  as  well  as 
privileged  commercial  information  will 
be  discussed.  The  agenda  calls  for  the 
discussion  of  classified  and  corporate 
proprietary/security  information  as  well 
as  private  sector  physical  and 
procedural  security  policies  and 
protective  programs  at  sensitive  U.S. 
Government  and  private  sector  locations 
overseas. 

For  more  information  contact  Marsha 
Thurman,  Overseas  Security  Advisory 
Coimcil,  Department  of  State, 
Washington,  DC  20522-1003,  phone: 
202-663-0869. 

Dated:  September  23, 1999. 
Wayne  Rychak, 

Acting  Director  of  the  Diplomatic  Security 

Service,  Department  of  State. 

[FR  Doc.  99-26979  Filed  10-14-99;  8:45  am] 

BILUNG  COOE  4710-24-P 


DEPARTMENT  OF  STATE 
[Delegation  of  Authority  No.  234] 

Delegation  of  Authority 

By  virtue  of  the  authority  vested  in 
me  as  Secretary  of  State,  including 
section  1  of  the  Basic  Authorities  Act 
(22  U.S.C.  2651a);  the  Foreign  Affairs 
Reform  and  Restructuring  Act  of  1998 
(112  Stat.  2681  et  seq.);  Reorganization 
Plan  No.  2  of  1977  dated  October  11, 
1977;  and  executive  orders  specified 
below,  I  hereby  delegate  the  following 
functions  that  are  or  were  vested  in  the 
Director  of  the  United  States 
Information  Agency  or  in  that  Agency 
and  are  now  or  will  be  vested  in  me: 

Section  1.  Delegation  of  Functions 

(a)  To  the  Under  Secretary  of  State  for 
Public  Diplomacy  and  Public  Affairs: 

(1)  International  Educational  and 
Cultural  Exchange 

The  functions  related  to  educational 
and  cultural  exchange,  including 
functions  provided  for  in:  the  Mutual 
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Educational  and  Cultural  Exchange  Act 
of  1961.  as  amended  (the  Fulbright-Hays 
Act)  (22  U.S.C.  2451  et  seq.);  sections  1, 
2,  and  5  of  Executive  Order  11034,  June 
24, 1962;  section  7(a)(2)  of 
Reorganization  Plan  No.  2  of  1977;  and 
sections  4  and  5  of  Executive  Order 
12048,  March  27, 1978. 

(2)  Dissemination  of  Information 
Abroad  About  the  United  States 

The  functions  related  to  the 
dissemination  of  information  abroad 
about  the  United  States  and  related 
functions  including  those  functions  in 
the  United  States  Information  and 
Educational  Exchange  Act  of  1948,  as 
amended  (the  Smith-Mimdt  Act)  (22 
U.S.C.  1431  et  seq.). 

(3)  Exchange  Visitor  Progmm 

The  functions  in  sections  101(a)(15)(J) 
and  212(j)  of  the  Immigration  and 
Naturalization  Act  (8  U.S.C. 
1101(a)(15)(J)  and  1182(j)),  and  section 
641  of  Public  Law  104-208  (8  U.S.C. 
1372(h)(2)(A))  (relating  to  designation  of 
exchange  visitor  programs  and  related 
functions). 

C4)  North-South  Center 

The  functions  in  the  North  South 
Center  Act  of  1991  (22  U.S.C.  2075) 
(relating  to  the  operation  of  the  Center 
for  Cultural  and  Technical  Interchange 
Between  North  and  South). 

(5)  East-West  Center 

The  functions  in  the  Center  for 
Cultural  and  Technical  Interchange  Act 
of  1960  (22  U.S.C.  2055)  (relating  to  the 
operation  of  the  Center  for  Cultural  and 
Technical  Interchange  Between  East  and 
West). 

(6)  Cultural  Property 

The  functions  in  Executive  Order 
12555  of  March  10, 1986  delegating 
functions  under  the  Convention  on 
Cultural  Property  Implementation  Act 
(19  U.S.C.  2601).  Delegation  of 
Authority  159  is  hereby  revoked. 

(7)  National  Endowment  for  Democracy 

The  functions  in  the  National 
Endowment  for  Democracy  Act  (22 
U.S.C.  4412)  (relating  to  the  grant 
program  with  the  National  Endowment 
for  Democracy). 

(8)  Broadcasting  Board  of  Governors 

Representation  of  the  Secretary  on  the 
Broadcasting  Board  of  Governors, 
including  the  authority  to  provide 
foreign  policy  guidance,  pursuant  to  the 
United  States  International  Broadcasting 
Act  of  1994  (22  U.S.C.  6201  et  seq.). 


(9)  Arts  and  Artifacts  Indemnification 

The  functions  in  the  Arts  and 
Artifacts  hidemnity  Act  (20  U.S.C.  971 
et  seq.)  (relating  to  the  certification  of 
the  national  interest  for  exhibits  to 
provide  indemnification). 

(10)  Immunity  from  Judicial  Seizure 

The  functions  in  Public  Law  89-259 
(79  Stat.  985)  (22  U.S.C.  2459) 
(providing  for  immunity  from  judicial 
seizxire  for  cultural  objects  imported 
into  the  U.S.  for  temporary  exhibits). 

(11)  Board  Memberships 

Representation  of  the  Secretary  on: 

(A)  The  Board  of  Trustees  of  the  John 
F.  Keimedy  Center  for  the  Performing 
Arts  (20  U.S.C.  76h(a)). 

(B)  The  Federal  Council  on  the  Arts 
and  Humanities  (20  U.S.C.  958). 

(C)  The  President's  Committee  on  the 
Arts  and  Humanities  (Executive  Order 
12367,  June  15,  1982)  (one  of  two 
members  appointed  by  the  Secretary). 

(D)  United  States  Panel  of  the  Joint 
Committee  on  United  States — ^Japan 
Cultiual  and  Educational  Cooperation  / 
Japan — United  States  Friendship 
Commission  (22  U.S.C.  2901  et  seq.) 
(one  of  two  members  appointed  by  the 
Secretary). 

(12)  Circular  1 75  Authority 

Authority  to  negotiate,  sign  and 
terminate  treaties  and  other 
international  agreements  and  to 
authorize  the  negotiation,  signatiu-e  and 
termination  of  treaties  and  other 
international  agreements  by  other 
United  States  Government  officials. 

(13)  Other  Functions 

Other  fimctions  of  the  Director  of  the 
United  States  Information  Agency  or  of 
that  Agency  and  now  vested  in  the 
Secretary  which  are  not  otherwise 
provided  for  in  this  delegation. 

(b)  To  the  Under  Secretary  for 
Management: 

The  functions  related  to  recycling  fees 
imder  section  810  of  the  Smith-Mundt 
Act,  as  amended  (22  U.S.C.  1475e)  and 
imder  PubUc  Law  105-277,  section  2412 
(112  Stat.  2681-832). 

(c)  To  the  Assistant  Secretary  for 
Consular  Affairs: 

The  functions  related  to  waiver  of  the 
foreign  residence  requirement  imder  the 
exchange  visitor  program  pursuant  to 
sections  212(e)  and  214(1)(1){A)  of  the 
Immigration  and  Naturalization  Act  (8 
U.S.C.  1182(e)  and  1184(1){1)(A)). 

Section  2.  General  Provisions 

(a)  Notwithstanding  any  other 
provision  of  this  order,  the  Secretary  of 
State  or  the  Deputy  Secretary  of  State 
may  at  any  time  exercise  any  function 


or  authority  delegated  or  reserved  by 
this  delegation  of  authority. 

(b)  Notwithstanding  any  provision  of 
Section  1 ,  the  Under  Secretary  for 
Management  shall  exercise  those 
functions  related  to  the  general 
management  of  the  Department  that  are 
or  were  vested  in  the  Director  of  USLA 
or  the  Agency  and  are  now  or  will  be 
vested  in  the  Secretary. 

(c)  Functions  delegated  by  this 
delegation  of  authority  may  be 
redelegated,  to  the  extent  consistent 
with  law. 

(d)  Any  reference  in  this  delegation  of 
authority  to  any  act,  order, 
determination,  delegation  of  authority, 
regulation,  or  procedure  shall  be 
deemed  to  be  a  reference  to  such  act, 
order,  determination,  delegation  of 
authority,  regulation,  or  procedure  as 
amended  from  time  to  time. 

(e)  This  delegation  shall  be  pubUshed 
in  the  Federal  Register. 

Dated:  October  1,  1999. 
Madeleine  K.  Albright, 

Secretary  of  State. 

(PR  Doc.  99-2697a  Filed  10-14-99;  8:45  am) 

BILUNG  C00€  4710-1(M> 


OmCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

United  States-Israel  Free  Trade  Area 
Implementation  Act;  Designation  of 
Qualifying  Industrial  Zones 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice. 

summary:  Under  the  United  States- 
Israel  Free  Trade  Area  Implementation 
Act  ("the  "IFTA  Act"),  products  of 
qualifying  industrial  zones 
encompassing  portions  of  Israel  and 
Jordan  or  Israel  and  Egypt  are  eligible  to 
receive  duty-free  treatment.  Effective 
upon  publication  of  this  notice,  the 
United  States  Trade  Representative, 
pursuant  to  authority  delegated  by  the 
President,  is  designating  the  Al-Kerak 
Industrial  Estate,  the  Ad-Dulayl 
Industrial  Park,  and  the  Al-Tajamouat 
Industrial  City  as  qualifying  industrial 
zones  under  the  IFTA  Act. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Lane,  Director  for  the  Middle  East 
and  Mediterranean,  (202)  395-9569, 
Office  of  USTR,  600  17tii  Street,  NW. 
Washington,  D.C.  20508. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  authority  granted  under  section  9  of 
the  United  States-Israel  Free  Trade  Area 
Implementation  Act  of  1985,  as 
amended  (19  U.S.C.  2112  note),  the 
President  proclaimed  certain  tariff 
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treatment  for  the  West  Bank,  the  Gaza 
Strip,  and  qualifying  industrial  zones 
(Proclamation  6955  of  November  13, 
1996  (61  PR  58761)).  In  particular,  the 
President  proclaimed  modifications  to 
general  notes  3  and  8  of  the  Harmonized 
Tariff  Schedule  of  the  United  States:  (a) 
To  provide  duty-free  treatment  to 
qualifying  articles  that  are  the  product 
of  the  West  Bank  or  Gaza  Strip  or  a 
qualifying  industrial  zone  and  are 
entered  in  accordance  with  the 
provisions  of  section  9  of  the  IFTA  Act; 
(b)  to  provide  that  articles  of  Israel  may 
be  treated  as  though  they  were  articles 
directly  shipped  from  Israel  for  the 
purposes  of  the  United  States — Israel 
Free  Trade  Area  Agreement  ("the 
Agreement")  even  if  shipped  to  the 
United  States  from  the  West  Bank,  the 
Gaza  Strip,  or  a  qualifying  industrial 
zone,  if  the  articles  otherwise  meet  the 
requirements  of  the  Agreement;  and  (c) 
to  provide  that  the  cost  or  value  of 
materials  produced  in  the  West  Bank, 
the  Gaza  Strip,  or  a  qualifying  industrial 
zone  may  be  included  in  the  cost  or 
value  of  materials  produced  in  Israel 
under  section  l(c)(i)  of  Annex  3  of  the 
Agreement,  and  that  the  direct  costs  of 
processing  operations  performed  in  the 
West  Bank,  the  Gaza  Strip,  or  a 
qualifying  industrial  zone  may  be 
included  in  the  direct  costs  of 
processing  operations  performed  in 
Israel  under  section  l(c)(ii)  of  Annex  3 
of  the  Agreement. 

Section  9(e)  of  the  IFTA  Act  defines 
a  "qualifying  industrial  zone"  as  an  area 
that  "(1)  encompasses  portions  of  the 
territory  of  Israel  and  Jordan  or  Israel 
and  Egypt;  (2)  has  been  designated  by 
local  authorities  as  an  enclave  where 
merchandise  may  enter  without 
payment  of  duty  or  exercise  taxes;  and 
(3)  has  been  specified  by  the  President 
as  a  qualifying  industrial  zone."  In 
Proclamation  6955,  the  President 
delegated  to  the  United  States  Trade 
Representative  the  authority  to 
designate  qualifying  industrial  zones. 

On  March  13,  1998  {63  FR  12572),  I 
designated  the  Irbid  Qualifying 
Industrial  21one  as  a  qualifying 
industrial  zone  imder  section  9  of  the 
IFTA  Act.  Additionally,  on  March  19, 
1999  (64  FR  13623),  I  designated  the 
Gateway  Projects  Industrial  Zone  and 
the  expanded  Irbid  Qualifying  Industrial 
Zone  as  qualifying  industrial  zones 
under  section  9  of  the  IFTA  Act. 

In  an  agreement  dated  September  16, 
1999,  the  Govenmient  of  Israel  and  the 
Government  of  Jordan  agreed  to  the 
creation  of  three  additional  qualifying 
industrial  zones:  the  Al-Kerak  Industrial 
Estate,  the  Ad-Dulayl  Industrial  Park, 
and  the  Al-Tajamouat  Industrial  City. 
These  zones  encompass  areas  under  the 


customs  control  of  the  respective 
Governments.  The  Government  of  Israel 
and  the  Government  of  Jordan  further 
agreed  that  merchandise  may  enter 
these  areas  without  payment  of  duty  or 
excise  taxes.  Accordingly,  the  Al-Kerak 
Industrial  Estate,  the  Ad-Dulayl 
Industrial  Park,  and  the  Al-Tajamouat 
Industrial  City  meet  the  criteria  imder 
paragraphs  9(e)(1)  and  (2)  of  the  IFTA 
Act. 

Therefore,  pursuant  to  the  authority 
delegated  to  me  by  the  President  in 
Proclamation  6955, 1  hereby  designate 
the  Al-Kerak  Industrial  Estate,  the  Ad- 
Dulayl  Industrial  Park,  and  the  Al- 
Tajamouat  Industrial  City  as  qualifying 
industrial  zones  under  section  9  of  the 
IFTA  Act,  effective  upon  the  date  of 
publication  of  this  notice,  applicable  to 
goods  shipped  from  these  qualifying 
industrial  zones  after  such  date. 

Dated:  October  8, 1999. 
Charlene  BarsheEsky, 

United  States  Trade  Representative. 

[FR  Doc.  99-26880  Filed  10-14-99;  8:45  am] 

BIUJNG  CODE  3190-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Advisory  Circular  25.491-1, 
Taxi,  Tairaofr  and  Landing  Roll  Design 
Loads 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  availability  of 
proposed  Advisory  Circular  (AC) 
25.491-1,  and  request  for  comments. 

SUMMARY:  This  notice  announces  the 
availability  of  and  requests  comments 
on  a  proposed  advisory  circular  (AC) 
which  sets  forth  acceptable  methods  of 
compliance  with  14  CFR  25.491 
concerning  taxi,  takeoff  and  landing  roll 
design  loads.  This  notice  is  necessary  to 
give  all  interested  persons  an 
opportxmity  to  present  their  views  on 
the  proposed  AC. 

DATES:  Comments  must  be  received  on 
or  before  December  14, 1999. 

ADDRESSES:  Send  all  comments  on 
proposed  AC  to:  Federal  Aviation 
Administration,  Attention:  James  D. 
Haynes,  Airframe  and  Cabin  Safety 
Branch,  ANM-115,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW,  Renton, 
WA  98055-4056.  Comments  may  be 
inspected  at  the  above  address  between 
7:30  a.m.  and  4:00  p.m.  weekdays, 
except  Federal  holidays. 


FOR  FURTHER  INFORMATION  CONTACT:  Jan 
Thor,  Standards  Staff,  at  the  address 
above,  telephone  (425)  227-2127. 
SUPPLEMENTARY  INFORMATION: 

Conunmts  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  AC  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Commenters  should  identify  AC 
25.491-1  and  submit  conmients,  in 
duplicate,  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered  by  the  Transport 
Standards  Staff  before  issuing  the  final 
AC.  The  proposed  AC  can  be  found  and 
downloaded  frnm  the  Internet  at  http:/ 
/www.faa.gov/avr/air/airhome.htm,  at 
the  link  titled  "Draft  AG's."  A  paper 
copy  of  the  proposed  AC  may  be 
obtained  by  contacting  the  person 
named  above  under  the  caption  FOR 
FURTHER  INFORMATION. 

Discussion 

This  proposed  AC  sets  forth 
acceptable  methods  of  compliance  vdth 
the  provisions  of  14  CFR  §  25.491 
dealing  with  the  certification 
requirements  for  taxi,  takeoff  and 
landing  roll  design  loads.  Guidance 
information  is  provided  for  showing 
compliance  with  that  regulation  relating 
to  structiiral  design  for  airplane 
operation  on  paved  nmways  and 
taxiways  normally  used  in  commercial 
operation.  Other  methods  of  compliance 
with  the  requirements  may  be 
acceptable. 

Issued  in  Renton,  Washington,  on  October 
7, 1999. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service, 
ANM-100. 

[FR  Doc.  99-26954  Filed  10-14-99;  8:45  am] 
BHJJNO  COOE  4nO-19-M 


DEPARTMENT  OF  TRANSPORTATION 

surface  Transportation  Board 
[STB  Docket  No.  AB-6  (Sub-No.  386X)] 

The  Burlington  Northern  and  Santa  Fk 
Railway  Company— Abandonment 
Exemption— in  Barnes  County,  ND 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF)  has  filed  a 
verified  notice  of  exemption  imder  49 
CFR  1152  subpart  F— Exempt 
Abandonments  to  abandon  its  line  of 
railroad  between  BNSF  milepost  69.05 
and  BNSF  milepost  61.19,  near  Valley 
City,  in  Barnes  County,  ND,  a  total 
distance  of  7.86  miles  (line).  The  line 
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traverses  United  States  Postal  Service 
Zip  Code  58072. 

BNSF  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  on 
the  line  can  be  rerouted  over  other  Unes; 
(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  the  line  (or  by  a  state 
or  local  government  entity  acting  on 
behalf  of  such  user]  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Surface  Transportation  Board 
(Board)  or  with  any  U.S.  District  Court 
or  has  been  decided  in  favor  of 
complainant  within  the  2-year  period; 
and  (4)  the  requirements  at  49  CFR 

1105.7  (environmental  reports),  49  CFR 

1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter).  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  imder 
Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360 1.CC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C,  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  November  14,  1999,  unless 
stayed  piending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,'  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2),2  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  October  25. 
1999.  Petitions  to  reopen  or  requests  for 
public  use  conditions  imder  49  CFR 
1152.28  must  be  filed  by  November  4, 
1999,  with  the  Surface  Transportation 
Board,  Office  of  the  Secretary,  Case 
Control  Unit,  1925  K  Street,  NW, 
Washington,  DC  20423-0001. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Sarah  Whitley  Bailiff, 
Esq.,  The  Burlington  Northern  and 
Santa  Fe  Railway  Company,  2500  Lou 
Menk  Drive,  Fort  Worth.  TX  76131- 
2828.  If  the  verified  notice  contains  false 


'  The  Board  will  granl  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  of  Out- 
of-Service  Rail  Unes.  5  l.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

*  Each  offer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee.  which  currently  is 
set  at  SIOOO.  See  49  CFR  1002.2(f)(25). 


or  misleading  information,  the 
exemption  is  void  ab  initio. 

BNSF  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  October  20, 1999. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500. 
Surface  Transportation  Board, 
Washington,  DC  20423-0001)  or  by 
calling  SEA,  at  (202)  565-1545. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  BNSF  shall  file  a  noUce  of 
constimmation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line,  ff 
consummation  has  not  been  effected  by 
BNSF's  filing  of  a  notice  of 
consummation  by  October  15,  2000,  and 
there  are  no  legal  or  regulatory  barriers 
to  consummation,  the  authority  to 
abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

By  the  Board.  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 

Decided:  October  6.  1999. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  99-26834  Filed  10-14-99;  8:45  am] 
BUiJNG  CODE  4915-«>-P 


DEPARTMENT  OF  THE  TREASURY 

Federal  Law  Enforcement  Training 
Center;  Advisory  Committee  to  the 
National  Center  for  State  and  Local 
Law  Enforcement  Training;  Renewal  of 
Charter 

agency:  Federal  Law  Enforcement 
Training  Center,  Treasury. 
ACTION:  Notice. 

SUiyiMARY:  The  Charter  for  the  Advisory 
Committee  to  the  National  Center  for 
State  and  Local  Law  Enforcement 
Training  at  the  Federal  Law 
Enforcement  Training  Center  will  renew 
for  a  2-year  period  beginning  October 
31, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hobart  M.  Henson,  Director,  National 
Center  for  State  and  Local  Law 
Enforcement  Training,  Federal  Law 


Enforcement  Training  Center.  Glynco. 
GA  31524,  912-267-2322. 
SUPPLEMENTARY  INFORMATKM:  Pursuant 
to  the  Federal  Advisory  Committee  Act 
of  October  6, 1972,  (Pub.  L.  92-463,  as 
amended),  and  with  the  approval  of  the 
Secretary  of  the  Treasury  and  the 
concurrence  of  the  Office  of 
Management  and  Budget,  the  Federal 
Law  Enforcement  Training  Center 
announces  the  renewal  of  the  Advisory 
Committee  to  the  National  Center  for 
State  and  Local  Law  Enforcement 
Training.  The  primary  purpose  of  the 
Advisory  Committee  is  to  provide  a 
forum  for  discussion  and  interchange 
between  a  broad  cross-section  of 
representatives  for  the  law  enforcement 
community  and  related  training 
institutions  on  training  issues  and 
needs.  Although  FLETC  representatives 
participate  in  the  training  committee 
activities  of  the  major  police 
membership  associations,  no  forum 
exists  which  provides  the  broad 
representation  required  to  meet  the 
needs  of  the  National  Center.  The 
uniqueness  of  the  program  requires  an 
appropriately  selected  and  specifically 
dedicated  group.  The  Committee  does 
not  duplicate  functions  being  performed 
within  Treasury  or  elsewhere  in  the 
Federal  Government. 

Dated:  October  7.  1999. 
Hobart  M.  Henson, 

Director,  National  Center  for  State  and  Local 

Law  Enforcement  Ttvining. 

[FR  Dot:.  99-26936  Filed  10-14-99:  8:45  am) 

BILUNG  CODE  4810-32-U 


U.S.  TRADE  DEHCiT  REVIEW 
COMMISSION 

Notice  of  Open  Hearing  of  the  U.S. 
Trade  Deficit  Review  Commission 

agency:  U.S.  Trade  Deficit  Review 

Commission. 

ACTION:  Notice  of  opeon  public  hearing. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  hearing  of  the  U.S.  Trade 
Deficit  Review  Commission: 

Name:  Murray  Weidenbaum,  Chairman 
of  the  U.S.  Trade  Deficit  Review 
Commission 

The  Commission  is  mandated  to 
report  to  the  Congress  and  the  President 
on  the  causes,  consequences,  and 
solutions  to  the  U.S.  trade  deficit.  The 
purpose  of  this  public  hearing  is  to 
discuss  related  labor  and  environment 
issues  and  trade  in  traditional 
manufacturing.  There  will  be  two 
sessions,  one  in  the  morning  and  one  in 
the  afternoon,  for  presentations  by 
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invited  witnesses  on  their  views  on  the 
interrelationship  between  the  trade 
deficit  and  the  topics  of  the  hearing. 
There  will  be  a  question  and  answer 
period  between  the  Commissioners  and 
the  witnesses. 

Public  participation  is  invited  and 
there  will  be  an  open-mike  session  for 
public  comments  at  the  conclusion  of 
the  afternoon  session.  Sign-up  for  the 
open-mike  session  will  take  place  in  the 
afternoon  and  will  be  on  a  first  come 
first  served  basis.  Each  individual  or 
group  making  an  oral  presentation  will 
be  limited  to  a  total  time  of  3  minutes. 
Because  of  time  constraints,  parties  with 
common  interests  are  encouraged  to 
designate  a  single  speaker  to  represent 
their  views. 

Dates  and  Time:  Friday,  October  29, 
1999,  8:00  AM-5:00  PM  Eastern  Time 
inclusive. 

Location  of  Hearing:  The  hearing  will 
be  held  at  the  Carnegie  Museiun  of  Art, 
Museum  of  Art  Theater,  located  at  4400 
Forbes  Avenue,  Pittsburgh, 
Pennsylvania  15213.  Public  seating  is 
limited  to  about  180  seats  and  will  be 
on  a  first  come  first  served  basis.  Public 
parking  is  available  and  will  cost  $3 
when  parking  ticket  is  validated  by  the 
Museum. 

FOR  FURTHER  INFORMATION  CONTACT:  Any 
member  of  the  public  wishing  further 
information  concerning  the  hearing  or 
who  wishes  to  submit  oral  or  written 
comments  should  contact  Kathy 
Michels,  Administrative  Officer  for  the 
U.S.  Trade  Deficit  Review  Commission. 
444  North  Capitol  Street,  NW,  Suite  706, 
Washington.  DC  20001;  phone  202-624- 
1407;  fax  202-624-1406;  or  via  e-mail 
at:  tdrc@sso.org. 

Providing  Oral  or  Written  Comments  at 
the  Pittsburgh  Hearing 

Copies  of  the  draft  meeting  agenda, 
when  available,  may  be  obtained  from 
the  U.S.  Trade  Deficit  Review 
Commission  by  going  to  the 
Commission's  website  at  ustdrc.gov. 
The  commission  requests  that  written 
public  statements  submitted  for  the 
record  be  brief  and  concise  and  limited 
to  two  pages  in  length.  Written 
comments  (at  least  35  copies)  must  be 
received  in  the  USTDRC  Headquarters 
Office  in  Washington,  DC  by  Friday, 
October  15. 1999.  Comments  received 
too  close  to  the  hearing  date  will 
normally  be  provided  to  the 
Conunission  Members  at  its  hearing. 
Written  comments  may  be  provided  up 
until  the  time  of  the  hearing. 

Authority:  The  Trade  Deficit  Review 
Commission  Act,  Pub.  L.  No.  105277.  Div.  A, 
section  127, 112  Stat.  2681-547  (1998), 
established  the  Commission  to  study  the 
nature,  causes,  and  consequences  of  the 


United  States  merchandise  trade  and  current 
accounts  deficits  and  report  its  findings  to 
the  President  and  the  Congress.  By  statute, 
the  Commission  roust  hold  at  least  4  regional 
field  hearings  and  1  hearing  in  Washington, 
DC.  This  is  the  first  in  a  series  of  field 
hearings  to  be  conducted.  The  schedule  of 
hearings  is  available  at  the  ustdrc.gov 
website. 

For  the  U.S.  Trade  Deficit  Review 
Commission. 

Dated  at  Washington,  DC  October  12, 1999. 
Allan  I.  Mendelowitz, 

Executive  Director,  U.S.  Trade  Deficit  Review 
Commission. 
[FR  Doc.  99-27011  Filed  10-14-99;  8:45  am] 

BILLING  CODE  a820-«6-4l 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

VA  National  Research  Advisory 
Council,  Notice  of  Establishment 

As  required  by  section  9(a)(2)  of  the 
Federal  Advisory  Conmiittee  Act.  5 
U.S.C.  (App.  1),  VA  hereby  gives  notice 
of  the  establishment  of  the  National 
Research  Advisory  Council  (NRAC).  VA 
has  determined  that  establishing  this 
Coimcil  is  in  the  public  interest. 

The  purview  of  the  NRAC  includes 
the  policies  and  programs  of  the  VA 
Research  and  Development  Office  for 
canying  out  a  Congressionally- 
mandated  research  program.  NRAC  will 
provide  advice  and  make 
recommendations  to  the  VA  Chief 
Research  and  Development  Officer 
(CRADO),  the  Under  Secretary  for 
Health,  and  the  Secretary  of  Veterans 
Affairs  on  the  nature  and  scope  of 
research  sponsored  and/or  conducted  by 
the  Veterans  Health  Administration 
(VHA)  of  the  Department  of  Veterans 
Affairs. 

The  Council  will  consist  of  12 
members  and  a  Chairperson.  Selection 
criteria  will  be  based  on  expertise  in  the 
following  areas:  (i)  Basic  biomedical 
research;  (ii)  rehabilitation  research  and 
development;  (iii)  health  services 
research  and  development;  (iv) 
cooperative  studies  research  (multi- 
center  trials  in  patients);  (v)  geriatric 
care;  (vi)  primary  care;  (vii)  special 
veterans  population  health  issues;  (viii) 
occupational  and  environmental  health 
research;  (ix)  mental  health  and 
behavioral  research;  and  (x)  surgery. 

Close  attention  will  be  given  to 
equitable  geographic  distribution  and  to 
ethnic  and  gender  representation.  In 
addition,  NRAC  will  include  at  least  one 
veteran  as  a  member  in  order  to  assure 
that  important  perspective  on  the  health 
problems  of  veterans.  Because  the 
NRAC  performs  an  ongoing  service 


unrestricted  by  time,  its  functions  vdll 
be  needed  for  the  forseeable  future. 

The  Designated  Federal  Official  for 
the  NRAC  is  James  F.  Burris.  M.D., 
Deputy  Chief  Research  and 
Development  Officer,  phone  number: 
202-273-8284. 

Dated:  September  24, 1999. 

By  direction  of  the  Secretary  of  the 
Department  of  Veterans  Affairs. 
Marvin  R.  Eason, 
Committee  Management  Officer. 
[FR  Doc.  99-27018  Filed  10-14-99;  8:45  am) 
BILUNG  CODE  B320-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committoe  on  Former 
Prisoners  of  War,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  that  a  meeting  of  the  Advisory 
Committee  on  Former  Prisoners  of  War 
will  be  held  on  October  25th  through 
27th.  1999,  at  the  Department  of 
Veterans  Affairs.  Carl  T.  Hayden  Va 
Medical  Center.  650  East  Indian  School 
Road,  Phoenix.  AZ  85012.  The  meeting 
will  be  held  in  the  Ambulatory  Care 
Clinic,  Basement  Level,  NW  Quadrant. 
Each  day  the  meeting  will  convene  at  9 
a.m.  and  end  at  4:30  p.m.  The  meeting 
is  open  to  the  public. 

The  purpose  of  the  committee  is  to 
advise  the  Secretary  of  Veterans  Affairs 
on  the  administration  of  benefits  imder 
Title  38,  United  States  Code,  for 
veterans  who  are  former  prisoners  of 
wiar.  and  to  make  recommendations  on 
the  needs  of  such  veterans  for 
compensation,  health  care  and 
rehabilitation. 

The  agenda  for  October  25  will  begin 
with  an  introduction  of  committee 
members  and  dignitaries,  a  review  of 
Committee  reports,  an  update  of 
activities  since  the  last  meeting,  and  a 
period  for  POW  veterans  and/or  the 
public  to  address  the  committee.  The 
Committee  will  also  review  the 
Secretary's  response  to  the  November 
1998  report  of  meeting,  and  receive 
presentations  on  the  Veterans  Benefits 
Administration  and  Veterans  Health 
Administration  activities.  The  agenda 
on  October  26  will  include  updates  on 
the  Center  for  POW  Studies,  continuing 
learning  education  seminars  and  final 
report  from  the  medical  follow-up 
agency  (on  Mortality/Morbidity  Study). 
On  October  27.  the  Committee's  Medical 
and  Administrative  subcommittees  will 
break  out  to  discuss  their  activities  and 
report  back  to  the  Conmiittee. 

Additionally,  the  Committee  will 
review  and  analyze  the  comments 
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discussed  throughout  the  meeting  for 
the  purpose  of  assisting  and  compiling 
a  final  report  to  be  sent  to  the  Secretary. 

Members  of  the  public  may  direct 
questions  or  submit  prepared  statements 
for  review  by  the  Committee  in  advance 
of  the  meeting,  in  writing  only,  to  Mr. 
Robert  J.  Epley,  Director,  Compensation 
and  Pension  Service  (21),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420.  Submitted 
materials  must  be  received  by  October 
15, 1999.  A  report  of  the  meeting  and 
roster  of  Committee  members  may  be 
obtained  £rom  Mr.  Epley. 

Dated:  September  30, 1999. 

By  direction  of  the  Secretary, 
Marvin  R.  Eason, 
Committee  Management  Officer. 
[FR  Doc.  99-27021  Filed  10-14-99;  8:45  am] 

BtLUNG  CODE  8320-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Minority 
Veterans,  Notice  of  Meeting 

The  Department  of  Veterans  A^irs 
(VA),  in  accordance  with  Public  Law 
103-446,  gives  notice  that  a  meeting  of 
the  Advisory  Committee  on  Minority 
Veterans  will  be  held  £rom  Wednesday, 
October  27  through  Friday,  October  29, 
1999,  at  the  Oneida  Radisson  Inn  Green 
Bay,  2040  Airport  Drive,  Green  Bay,  WI 
54313. 

The  purpose  of  the  Advisory 
Committee  on  Minority  Veterans  is  to 
advise  the  Secretary  of  Veterans  Affairs 
on  the  administration  of  VA  benefits 
and  services  for  minority  veterans,  to 
assess  the  needs  of  minority  veterans 
and  to  evaluate  whether  VA 
compensation,  medical  and 
rehabilitation  services,  outreach,  and 
other  programs  are  meeting  those  needs. 
The  Conmiittee  will  make 
recommendations  to  the  Secretary 
reading  such  activities. 

The  meeting  will  convene  in  the  State 
Room  at  the  Oneida  Radisson.  On 
Wednesday,  October  27, 1999,  the 
Committee  will  focus  on  responses  to 
the  Committee's  Fifth  Annual  Report 
and  receive  testimony  from  the 
Wisconsin  State  Director  of  Veterans 
Affairs  and  representatives  of 
Community  Based  Organizations  (CBO). 
On  Thursday,  October  28th,  the 
Committee  will  concentrate  on  VA 
programs  and  facilities  located  in  the 
Mid-west.  The  Committee  will  be 
briefed  by  three  Mid-west  Veterans 
Integrated  Service  Networks  (VISNs) 
Directors;  the  Assistant  Director, 
Milwaukee  VA  Regional  Office;  and  a 
panel  of  Veterans  Service  Organization 


representatives.  On  Friday,  October 
29th,  the  Committee  will  examine 
opportunities  for  partnership  between 
VA  and  the  Health  Care  Finance 
Administration  (HCFA)  in  an  effort  to 
determine  how  minority  veterans  can 
take  advantage  of  medical  care  options 
available  through  Medicare  and 
Medicaid.  These  sessions  will  be  open 
to  the  public.  It  will  be  necessary  for 
those  wishing  to  attend  the  meeting  to 
contact  Mr.  Anthony  T.  Hawkins, 
Department  of  Veterans  Affairs,  at  (202) 
273-6708,  before  October  22, 1999.  No 
time  will  be  allocated  for  receiving  oral 
presentations  from  the  public.  However, 
the  Committee  will  accept  written 
comments  from  interested  parties  on 
issues  affecting  minority  veterans.  Such 
comments  should  be  referred  to  the 
Committee  at  the  following  address: 
Advisory  Committee  on  Minority 
Veterans,  Center  for  Minority  Veterans . 
(OOM),  U.S.  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington.  DC  20420. 

Dated:  October  6, 1999. 

By  direction  of  the  Secretary. 
Marvin  R.  Eason, 
Committee  Management  Officer. 
[FR  Doc.  99-27022  Filed  10-14-99;  8:45  am] 
BtLUNQ  CODE  •320-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Voluntary  Service  National  Advisory 
Committee,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  under  Public  Law  92-463 
that  the  Executive  Committee, 
Department  of  Veterans  Affairs 
Volimtary  Service  National  Advisory 
Committee  (NAC)  will  meet  October  28- 
29, 1999.  at  the  Clarion  Plaza  Hotel. 
9700  International  Drive,  Orlando, 
Florida.  The  meeting  is  scheduled  from 
8  a.m.-4:30  p.m.  on  October  28, 1999 
and  bom  8  a.m.-12  noon  on  October  29, 
1999. 

The  NAC  consists  of  sixty  national 
organizations  and  advises  the  Under 
Secretary  for  Health  and  other  members 
of  the  Department  of  Veterans  Affairs 
Central  Office  staff  on  how  to  coordinate 
and  promote  volunteer  activities  within 
VA  facilities.  The  Executive  Committee 
consists  of  nineteen  representatives 
from  the  NAC  member  or;ganizations 
and  acts  as  the  NAC  governing  body  in 
the  interim  period  between  NAC 
Annual  Meetings. 

The  agenda  for  the  morning  session  of 
October  28, 1999,  includes:  updates  on 
the  Veterans  Health  Administration  and 
the  Voluntary  Service  program's 
progress  since  the  1999  NAC  Annual 


Meeting,  Parke  Board  update,  and 
review  of  the  1999  Annual  Meeting 
Evaluations.  The  agenda  for  the 
afternoon  session  of  October  28, 1999, 
includes:  54th  Annual  Meeting  plans, 
2001  and  2002  NAC  Annual  Meeting 
planning,  and  membership  report. 

The  agenda  for  the  morning  session  of 
October  29, 1999,  includes:  review 
recommendations  approved  at  the  1999 
NAC  Annual  Meeting,  subcommittee 
reports.  Standard  Operating  Procedure 
Revisions,  New  Business,  and  a 
presentation  from  Network  14  staff  on  a 
"Thanks  Vets  2000"  proposal. 

The  meeting  is  open  to  the  public. 
Individuals  interested  in  attending  are 
encouraged  to  contact:  Ms.  Laura  Balun, 
Administrative  Officer,  Voluntary 
Service  Office  (10C2),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington.  DC  20420,  (202)  273- 
8392. 

Dated:  October  6. 1999. 
Marvin  R,  Eason, 

Committee  Management  Officer. 

{FR  Doc.  99-27019  Filed  10-14-99;  8:45  am] 

MLUNQ  CODE  •320-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Women 
Veterans,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  imder  Public  Law  92-463 
that  a  meeting  of  the  Advisory 
Committee  on  Women  Veterans  will  be 
held  on  October  26-28, 1999.  at  the 
Department  of  Veterans  A&irs,  810 
Vermont  Avenue,  NW,  Washington,  DC. 

The  piupose  of  the  Committee  is  to 
advise  the  Secretary  of  Veterans  Affairs 
regarding  the  needs  of  women  veterans 
with  respect  to  health  care, 
rehabilitation,  compensation,  outreach, 
and  other  programs  and  activities 
administered  by  the  Department  of 
Veterans  Affairs  designed  to  meet  such 
needs.  The  Committee  will  make 
recommendations  to  the  Secretary 
regarding  such  activities. 

All  sessions  will  be  open  to  the 
public.  Those  who  plan  to  att«id  shoidd 
contact  Ms.  Maryanne  Carson, 
Department  of  Veterans  A&irs,  Center 
for  Women  Veterans,  810  Vermont 
Avenue,  NW,  Washington,  DC,  at  (202) 
273-6193,  before  October  18, 1999.  A 
tentative  agenda  follows: 

Tuesday.  October  26,  Conference  Room 
530 

8:30  a.m.  Welcome  and  Opening 
Remarks,  Office  of  the  Secretary 

9:00  a.m.  Review  March  1999  Minutes: 
Dr.  Linda  Schwartz,  Chair 
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9:30  a.m.  Review  June  1999  Site  Visit 
Report — Seattle/American  Lake, 
WA.  Dr.  Linda  Schwartz,  Chair 

10:00  a.m.  Discussion:  Old  Business, 
Dr.  Linda  Schwartz,  Chair 

10:30  a.m.  Break 

11:00  a.m.  Briefing;  Committee 
Budget— FY  2000.  Office  of 
Financial  Management,  Associate 
Director,  Center  for  Women 
Veterans 

11:30  a.m.  Update:  Director,  Center  for 
Women  Veterans.  Advisory 
Committee  1998  Report:  Response 
to  Recommendations,  1998  Report 
on  Women  Veterans  Access  to  VA 
Healthcare 

12:15  p.m.  Ltmch 

1:30  p.m.  Briefing:  Veterans  Benefits 
Administration,  Advisory 
Committee  1998  Report:  Response 
to  Recommendations 

2:30  p.m.  Briefing:  Readjustment 
Counseling  Service,  Advisory 
Committee  1998  Report:  Response 
to  Recommendations  STC  Program 


3:00  p.m.  Update:  Veterans  Health 
Administration,  Advisory 
Committee  1998  Report:  Response 
to  Recommendations 

3:15  p.m.  Break 

3:45  p.m.  Update:  Women  Veterans 
Health  Programs 

4:15  p.m.  Briefing:  Persian  Gulf 
Illness — Cmrent  Research  and 
Treatment  Initiatives 

5:00  p.m.  Adjourn 

Wednesday,  October  27,  Conference 
Room  230 

8:30  a.m.  Update:  Summit  2000, 

Discussion;  Advisory  Committee 

Participation 
9:30  a.m.  General  Discussion:  Advisory 

Committee  2000  Report,  Dr.  Linda 

Schwartz,  Chair 
10:30  a.m.  Break 
11:00  a.m.  General  Discussion: 

Siunmary  Committee  Activities 

1998-2000 
12:15  p.m.  Lunch 


1:30  p.m.  Subcommittee  Meetings, 
Simimary  of  Year  Activities, 
Development  of  Recommendations: 
2000  Report 

3:00  p.m.  Break 

3:30  p.m.  Full  Committee  Reconvene — 
Subcommittee  Reports 

5:00  p.m.  Adjourn 

Thursday,  October  28,  Conference  Room 
430 

8:30  a.m.  General  Discussion — 2000 
report,  Development  of  Timeline 
and  Assignments 

10:00  a.m.  Subcommittees  lleconvene 

12:00  noon  Limch 

1:30  p.m.  General  Discussion,  New 
Business,  Next  Meeting  Date 

3:00  p.m.  Adjourn 

Dated:  October  6, 1999. 

By  direction  of  the  Secretary. 
Marvin  R.  Eason, 
Committee  Management  Officer. 
(PR  Doc.  99-27020  Filed  10-14-59:  8:45  am] 
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STATE  JUSTICE  INSTITUTE 

Grant  Guideline 

agency:  State  Justice  Institute. 
action:  Final  grant  guideline. 

summary:  This  Guideline  sets  forth  the 
administrative,  progranunatic,  and 
financial  requirements  attendant  to 
Fiscal  Year  2000  State  Justice  Institute 
grants,  cooperative  agreements,  and 
contracts. 

EFFECTIVE  DATE:  October  15, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  I.  Tevelin,  Executive  Director,  or 
Kathy  Schwartz,  Deputy  Director,  State 
Justice  Institute,  1650  King  St.  (Suite 
600),  Alexandria,  VA  22314,  (703)  684- 
6100. 

SUPPI^MENTARY  INFORMATION:  Pursuant 
to  the  State  Justice  Institute  Act  of  1984, 
42  U.S.C.  10701,  et  seq.,  as  amended, 
the  Institute  is  authorized  to  award 
grants,  cooperative  agreements,  and 
contracts  to  State  and  local  courts, 
nonprofit  organizations,  and  others  for 
the  purpose  of  improving  the  quality  of 
justice  in  the  State  courts  of  the  United 
States. 

Status  of  FY  2000  Appropriations 

The  Senate  has  approved  an  FY  2000 
appropriation  of  $6.85  million  for  the 
Institute.  The  House  of  Representatives 
has  recommended  no  funding  for  SJI  in 
FY  2000.  The  level  of  the  Institute's 
appropriation,  if  any,  will  be 
determined  by  a  Conference  Committee 
later  this  fall.  The  grant  program 
proposed  in  this  Guideline  and  the 
funding  targets  noted  for  specific 
programs  are  based  on  funding  at  the 
level  approved  by  the  Senate.  The 
Guideline  may  be  modified  after  final 
Congressional  action  on  the 
appropriation. 

Types  of  Grants  Available  and  Funding 
Schedules 

The  SJI  grant  program  is  designed  to 
be  responsive  to  the  most  important 
needs  of  the  State  courts.  Tc  meet  the 
full  range  of  the  courts'  diverse  needs, 
the  Institute  offers  five  different 
categories  of  grants.  The  types  of  grants 
available  in  FY  2000  and  the  funding 
cycles  for  each  program  are  provided 
below: 

Project  Grants 

These  grants  are  awarded  to  support 
innovative  education,  research, 
demonstration,  and  technical  assistance 
projects  that  can  improve  the 
administration  of  justice  in  State  courts 
nationwide.  Except  for  "Single 
Jurisdiction"  project  grants  awarded 
under  section  II.D.  (see  below),  project 


grants  are  intended  to  support 
innovative  projects  of  national 
significance.  As  provided  in  section  V. 
of  the  Guideline,  project  grants  may 
ordinarily  not  exceed  $200,000  for  15 
months;  however,  grants  in  excess  of 
$150,000  are  likely  to  be  rare,  and 
awarded  only  to  support  projects  likely 
to  have  a  significant  national  impact. 

Applicants  must  submit  a  concept 
paper  (see  section  VI.)  and,  ordinarily, 
an  application  (see  section  Vn.)  in  order 
to  obtain  a  project  grant.  As  indicated  in 
section  VI.C.,  the  Board  may  make  an 
"accelerated"  grant  of  less  than  $40,000 
on  the  basis  of  the  concept  paper  alone 
when  the  need  for  the  project  is  clear 
and  Uttle  additional  information  about 
the  operation  of  the  project  would  be 
provided  in  an  application. 

With  the  exception  of  papers 
following  up  on  the  National 
Conference  on  Pro  Se  Litigants 
Appearing  in  Court,  the  FY  2000 
mailing  deadline  for  project  grant 
concept  papers  is  November  24, 1999. 
Papers  must  be  postmarked  or  bear 
other  evidence  of  submission  by  that 
date.  The  Board  of  Directors  will  meet 
in  early  March  2000  to  invite  formal 
applications  based  on  the  most 
promising  concept  papers.  Applications 
will  be  due  on  May  10,  2000,  and 
awards  will  be  approved  by  the  Board 
in  July.  Papers  following  up  on  the 
National  Conference  on  Pro  Se  Litigants 
Appearing  in  Court  must  be  mailed  by 
March  17,  2000.  The  Board  of  Directors 
will  review  these  papers  in  early  May 
2000  and  invite  applications  based  on 
the  most  promising  concept  papers. 
Applications  will  be  due  by  Jime  10, 
2000,  and  awards  will  be  approved  by 
the  Board  in  July.  See  section  VII.A.  for 
Project  Grant  application  procedures. 

Single  Jurisdiction  Project  Grants 

Section  II.D.  reserves  up  to  $300,000 
for  Projects  Addressing  a  Critical  Need 
of  a  Single  State  or  Local  Jurisdiction. 
To  receive  a  grant  under  this  program, 
an  applicant  must  demonstrate  that  (1) 
The  proposed  project  is  essential  to 
meeting  a  critical  need  of  the 
jurisdiction  and  (2)  the  need  cannot  be 
met  solely  with  State  and  local 
resources  within  the  foreseeable  future. 
Applicants  are  encouraged  to  submit 
proposals  to  replicate  approaches  or 
programs  that  have  been  evaluated  as 
effective  under  an  SJI  grant.  Examples  of 
projects  that  could  be  replicated  are 
listed  in  Appendix  F.  See  section  VII.A 
for  Single  Jurisdiction  Grant  application 
procedures. 

Technical  Assistance  Gmnts 

Section  lI.E.  reserves  up  to  $400,000 
for  Technical  Assistance  Grants.  Under 


this  program,  a  State  or  local  court  may 
receive  a  grant  of  up  to  $30,000  to 
engage  outside  experts  to  provide 
tedmical  assistance  to  diagnose, 
develop,  and  respond  to  a  jurisdiction's 
problems. 

Letters  of  application  for  a  Technical 
Assistance  grant  may  be  submitted  at 
any  time.  Applicants  submitting  letters 
October  1, 1999  and  January  14;  2000 
will  be  notified  by  March  31,  2000; 
those  submitting  letters  between  January 
15,  2000  and  March  10,  2000  will  be 
notified  by  May  26,  2000;  those 
submitting  letters  between  March  11, 
2000  and  Jime  10,  2000  will  be  notified . 
by  August  25,  2000;  and  those 
submitting  letters  between  Jime  11  and 
September  29,  2000  will  be  notified  of 
the  Board's  decision  by  December  15, 
2000.  See  section  VII.D.  for  Technical 
Assistance  Grant  application 
procedures. 

Curriculum  Adaptation  Grants 

A  grant  of  up  to  $20,000  may  be 
awarded  to  a  State  or  local  court  to 
replicate  or  modify  a  model  training 
program  developed  with  SJI  funds.  The 
Guideline  allocates  up  to  $160,000  for 
these  grants  in  FY  2000. 

Letters  requesting  Curriculum 
Adaptation  grants  may  be  submitted  at 
any  time  during  the  fiscal  year. 
However,  in  order  to  permit  the  Institute 
sufficient  time  to  evaluate  these 
proposals,  letters  must  be  submitted  no 
later  than  90  days  before  the  projected 
date  of  the  training  program.  See  section 
Vn.E.  for  Curriculum  Adaptation  Grant 
application  procedures. 

Scholarships 

The  Guideline  allocates  up  to 
$200,000  of  FY  2000  funds  for 
scholarships  to  enable  judges  and  court 
managers  to  attend  out-of-State 
education  and  training  programs. 

Scholarships  for  eligible  applicants 
are  approved  largely  on  a  "first  come, 
first  served"  basis,  although  the  Institute 
may  approve  or  disapprove  scholarship 
requests  in  order  to  achieve  appropriate 
balances  on  the  basis  of  geography, 
program  provider,  and  type  of  court  or 
applicant  (e.g.,  trial  judge,  appellate 
judge,  court  administrator). 
Scholarships  will  be  approved  only  for 
programs  that  either  (1)  address  topics 
included  in  the  Guideline's  Special 
Interest  categories  (section  II.B.);  (2) 
enhance  the  skills  of  judges  and  court 
managers;  or  (3)  are  part  of  a  graduate 
program  for  judges  or  court  personnel. 

Applicants  interested  in  obtaining  a 
scholarship  for  a  program  beginning 
between  January  1  and  March  31,  2000 
must  submit  their  applications  and  any 
required  accompanying  documents 
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between  October  1  and  December  1, 

1999.  For  programs  beginning  between 
April  1  and  June  30, 2000,  the 
applications  and  documents  must  be 
submitted  between  January  7  and  March 
7,  2000.  For  programs  beginning 
between  July  1  and  September  30,  2000. 
the  applications  and  documents  must  be 
submitted  between  April  3  and  June  1, 

2000.  For  programs  beginning  between 
October  1  and  December  31,  2000,  the 
applications  and  documents  must  be 
submitted  between  July  5  and 
September  1,  2000.  For  programs 
beginning  between  January  1  and  March 
31,  2001,  the  applications  and 
documents  must  be  submitted  between 
October  2  and  December  1,  2000.  See 
section  VII.F  for  Scholarship  application 
procedures. 

Continuation  and  On-Going  Support 
Grants 

Continuation  grants  (see  sections 
ni.E..  V.C.  and  D„  and  VII.B)  are 
intended  to  enhance  the  specific 
program  or  service  begun  during  the 
initial  grant  period.  On-going  support 
grants  (see  sections  III.O..  V.C.  and  D., 
and  VII.C.)  may  be  awarded  for  up  to  a 
three-year  period  to  support  national- 
scope  projects  that  provide  the  State 
courts  with  critically  needed  services, 
programs,  or  products. 

The  Guideline  establishes  a  combined 
target  for  continuation  and  on-going 
support  of  approximately  25%  of  the 
total  amoimt  projected  to  be  available 
for  all  grants  in  FY  2000.  Grantees 
should  accordingly  be  aware  that  the 
award  of  a  grant  to  support  a  project 
does  not  constitute  a  commitment  to 
provide  either  continuation  funding  or 
on-going  support. 

An  applicant  for  a  continuation  or  on- 
going support  grant  must  submit  a  letter 
notifying  the  Institute  of  its  intent  to 
seek  such  funding,  no  later  than  120 
days  before  the  end  of  the  current  grant 
period.  The  Institute  will  then  notify  the 
applicant  of  the  deadline  for  its 
application.  See  sections  VII.B.  and  C. 
for  continuation  and  on-going  support 
grant  application  procediuBS. 

Special  Interest  Categories 

The  Guideline  includes  nine  Special 
Interest  categories,  i.e.,  those  project 
areas  that  the  Board  has  identified  as 
being  of  particular  importance  to  the 
State  courts  this  year.  The  selection  of 
these  categories  was  based  on  the  Board 
and  staff's  experience  and  observations 
over  the  past  year;  the  recommendations 
received  from  judges,  court  managers, 
lawyers,  members  of  the  public,  and 
other  groups  interested  in  the 
administration  of  justice;  and  the  issues 


identified  in  recent  years'  concept 
papers  and  applications. 

Section  II.B.  of  the  Guideline  includes 
the  following  Special  Interest  categories: 

Improving  Piiblic  Confidence  in  the 
Courts: 

Education  and  Training  for  Judges 
and  Other  Key  Court  Personnel; 

Dispute  Resolution  and  the  Courts; 

Application  of  Technology; 

Court  Management,  Financing,  and 
Planning; 

Substance  Abuse  and  the  Courts; 

Children  and  Families  in  Court; 

Improving  the  Courts'  Response  to 
Domestic  Violence;  and 

The  Relationship  Between  State  and 
Federal  Courts. 

Conferences 

The  Institute  is  soliciting  proposals  to 
cpnduct  a  National  Conference  on 
Improving  the  Adversary  System.  See 
section  II.B.2.b.(4). 

Recommendations  to  Grantwriters 

Recommendations  to  Grantwriters 
may  be  foimd  in  Appendix  A. 

Only  grammatical  and  technical 
changes  were  made  in  the  Proposed 
Guideline.  The  following  Grant 
Guideline  is  adopted  by  the  State  Justice 
bistitute  for  FY  2000: 

State  Justice  Institute  Grant  Guideline 
Table  of  Contents 

I.  The  Mission  of  the  State  lustice  Institute 

II.  Scope  of  the  Program 

III.  Definitions 

IV.  Eligibility  for  Award 

V.  Types  of  Projects  and  Grants;  Size  of 

Awards 

VI.  Concept  Papers 
Vn.  Applications 

VIII.  Application  Review  Procedures 

IX.  Compliance  Requirements 

X.  Financial  Requirements 

XI.  Grant  Adjustments 

Appendix  A    Recommendations  to  Grant 

Writers 
Appendix  B    Questions  Frequently  Asked  by 

Grantees 
Appendix  C    List  of  State  Contacts 

Regarding  Administration  of  Institute 

Grants  to  State  and  Local  Courts 
Appendix  D    SJI  Libraries:  Designated  Sites 

and  Contacts 
Appendix  E    Illustrative  List  of  Model 

Curricula 
Appendix  F    Illustrative  List  of  Replicabie 

Projects 
Appendix  G    State  Justice  Institute 

Scholarship  Application  Forms  (Forms 

Si  and  S2l 
Appendix  H    Line-Item  Budget  Form  (Form 

El 
Appendix  I    Certificate  of  State  Approval 

Form  (Form  B) 

I.  The  Mission  of  the  State  Justice 
Institute 

The  Institute  was  established  by  Pub. 
L.  98-620  to  improve  the  administration 


of  justice  in  the  State  courts  of  the 
United  States. 

Incorporated  in  the  State  of  Virginia 
as  a  private,  nonprofit  corporation,  the 
Institute  is  charged,  by  statute,  with  the 
responsibility  to: 

A.  Direct  a  national  program  of 
financial  assistance  designed  to  assure 
that  each  citizen  of  the  United  States  is 
provided  ready  access  to  a  fair  and 
effective  system  of  justice; 

B.  Foster  coordination  and 
cooperation  with  the  Federal  judiciary; 

C.  Promote  recognition  of  the 
importance  of  the  separation  of  powers 
doctrine  to  an  independent  judiciary; 
and 

D.  Encourage  education  for  judges  and 
support  personnel  of  State  cotirt  systems 
through  national  and  State 
organizations,  including  universities. 

To  accomplish  these  broad  objectives, 
the  Institute  is  authorized  to  provide 
funds  to  State  courts,  national 
organizations  which  support  and  are 
supported  by  State  courts,  national 
judicial  education  organizations,  and 
other  organizations  that  can  assist  in 
improving  the  quality  of  justice  in  the 
State  courts. 

The  Institute  is  supervised  by  an  11- 
member  Board  of  Directors  appointed  by 
the  President,  by  and  with  the  consent 
of  the  Senate.  The  Board  is  statutorily 
composed  of  six  judges,  a  State  court 
administrator,  and  four  members  of  the 
public,  no  more  than  two  of  whom  can 
be  of  the  same  political  party. 

Through  the  award  of  grants, 
contracts,  and  cooperative  agreements, 
the  Institute  is  authorized  to  perform  the 
following  activities: 

A.  Support  research,  demonstrations, 
special  projects,  technical  assistance, 
and  training  to  improve  the 
administration  of  justice  in  the  State 
courts; 

B.  Provide  for  the  preparation, 
publication,  and  dissemination  of 
information  regarding  State  judicial 
systems; 

C.  Participate  in  joint  projects  with 
Federal  eigencies  and  other  private 
grantors: 

D.  Evaluate  or  provide  for  the 
evaluation  of  programs  and  projects 
funded  by  the  Institute  to  determine 
their  impact  upon  the  quality  of 
criminal,  civil,  and  juvenile  justice  and 
the  extent  to  which  they  have 
contributed  to  improving  the  qualify  of 
justice  in  the  State  coiuts: 

E.  Encourage  and  assist  in  furthering 
judicial  education; 

F.  Encourage,  assist,  and  serve  in  a 
consulting  capacify  to  State  and  local 
justice  system  agencies  in  the 
development,  maintenance,  and 
coordination  of  criminal,  civil,  and 


56024 


Federal  Register /Vol.  64,  No.  199 /Friday,  October  15,  1999 /Notices 


juvenile  justice  programs  and  services; 
and 

G.  Be  responsible  for  the  certification 
of  national  programs  that  are  intended 
to  aid  and  improve  State  judicial 
systems. 

n.  Scope  of  the  Program 

During  FY  2000,  the  Institute  will 
consider  applications  for  funding 
support  that  address  any  of  the  areas 
specified  in  its  enabling  legislation.  The 
Board,  however,  has  designated  nine 
program  categories  as  being  of  special 
interest.  See  section  II.B. 

A.  Authorized  Program  Areas 

The  Institute  is  authorized  to  fund 
projects  addressing  one  or  more  of  the 
following  program  areas  listed  in  the 
State  Justice  Institute  Act,  the  Battered 
Women's  Testimony  Act,  the  Judicial 
Training  and  Research  for  Child 
Custody  Litigation  Act,  and  the 
International  Parental  Kidnapping 
Crime  Act: 

1.  Assistance  to  State  and  local  court 
systems  in  establishing  appropriate 
procedures  for  the  selection  and 
removal  of  judges  and  other  court 
persoimel  and  in  determining 
appropriate  levels  of  compensation; 

2.  Education  and  training  programs 
fot  judges  and  other  court  personnel  for 
the  performance  of  their  general  duties 
and  for  specialized  functions,  and 
national  and  regional  conferences  and 
seminars  for  the  dissemination  of 
information  on  new  developments  and 
innovative  techniques; 

3.  Research  on  aJtemative  means  for 
using  judicial  and  nonjudicial  personnel 
in  court  decisionmaking  activities, 
implementation  of  demonstration 
programs  to  test  such  innovative 
approaches,  and  evaluations  of  their 
effectiveness; 

4.  Studies  of  the  appropriateness  and 
efficacy  of  court  organizations  and 
financing  structures  in  particidar  States, 
and  support  to  States  to  implement 
plans  for  improved  court  organization 
and  financing; 

5.  Support  for  State  court  planning 
and  budgeting  staffs  and  the  provision 
of  technical  assistance  in  resource 
allocation  and  service  forecasting 
techniques; 

6.  Studies  of  the  adequacy  of  court 
management  systems  in  State  and  local 
courts,  and  implementation  and 
evaluation  of  innovative  responses  to 
records  management,  data  processing, 
court  personnel  management,  reporting 
and  transcription  of  coiul  proceedings, 
and  jiiror  utilization  and  management; 

7.  Collection  and  compilation  of 
statistical  data  and  other  information  on 
the  work  of  the  courts  and  on  the  work 


of  other  agencies  which  relates  to  and 
affects  the  work  of  courts; 

8.  Studies  of  the  causes  of  trial  and 
appellate  court  delay  in  resolving  cases, 
and  establishing  and  evaluating 
experimental  programs  for  reducing 
case  processing  time; 

9.  Development  and  testing  of 
methods  for  measuring  the  performance 
of  judges  and  courts,  and  experiments  in 
the  use  of  such  measures  to  improve  the 
functioning  of  judges  and  the  courts; 

10.  Studies  of  court  rules  and 
procedures,  discovery  devices,  and 
evidentiary  standards  to  identify 
problems  with  the  operation  of  such 
rules,  procedures,  devices,  and 
standards,  and  the  development  of 
alternative  approaches  to  better 
reconcile  the  requirements  of  due 
process  with  the  need  for  swift  and 
certain  justice,  and  testing  of  the  utility 
of  those  alternative  approaches; 

11.  Studies  of  the  outcomes  of  cases 
in  selected  areas  to  identify  instances  in 
which  the  substance  of  justice  meted 
out  by  the  courts  diverges  fi'om  public 
expectations  of  fairness,  consistency,  or 
equity,  and  the  development,  testing, 
and  evaluation  of  alternative  approaches 
to  resolving  cases  in  such  problem 
areas; 

12.  Support  for  programs  to  increase 
court  responsiveness  to  the  needs  of 
citizens  through  citizen  education, 
improvement  of  court  treatment  of 
witnesses,  victims,  and  jurors,  and 
development  of  procedures  for 
obtaining  and  using  measiu^s  of  public 
satisfaction  with  court  processes  to 
improve  court  performance; 

13.  Testing  and  evaluating 
experimental  approaches  to  provide 
increased  citizen  access  to  justice, 
including  processes  which  reduce  the 
cost  of  litigating  common  grievances, 
and  alternative  techniques  and 
mechanisms  for  resolving  disputes 
between  citizens; 

14.  Collection  and  analysis  of 
information  regarding  the  admissibility 
and  quality  of  expert  testimony  on  the 
experiences  of  battered  women  offered 
as  part  of  the  defense  in  criminal  cases 
imder  State  law,  as  well  as  sources  of 
and  methods  to  obtain  funds  to  pay 
costs  inciured  to  provide  such 
testimony,  particularly  in  cases 
involving  indigent  women  defendants; 

15.  Development  of  training  materials 
to  assist  battered  women,  operators  of 
domestic  violence  shelters,  battered 
women's  advocates,  and  attorneys  to  use 
expert  testimony  on  the  experiences  of 
battered  women  in  appropriate  cases, 
and  individuals  with  expertise  in  the 
experiences  of  battered  women  to 
develop  skills  appropriate  to  providing 
such  testimony; 


16.  Research  regarding  State  judicial 
decisions  relating  to  child  custody 
litigation  involving  domestic  violence; 

17.  Development  of  training  curricula 
to  assist  State  courts  to  develop  an 
understanding  of,  and  appropriate 
responses  to  child  custody  litigation 
involving  domestic  violence; 

18.  Dissemination  of  information  and 
training  materials  and  provision  of 
technical  assistance  regarding  the  issues 
listed  in  paragraphs  14-17  above; 

19.  Development  of  national,  regional, 
and  in-State  training  and  educational 
programs  dealing  with  criminal  and 
civil  aspects  of  interstate  and 
international  parental  child  abduction; 
and 

20.  Other  programs,  consistent  with 
the  purposes  of  the  State  Justice 
Institute  Act,  as  may  be  deemed 
appropriate  by  the  institute,  including 
projects  dealing  with  the  relationship 
between  Federal  and  State  coiut  systems 
such  as  where  there  is  concurrent  State- 
Federal  jurisdiction  and  where  Federal 
courts,  directly  or  indirectly,  review 
State  court  proceedings. 

Funds  will  not  be  made  available  for 
the  ordinary,  routine  operation  of  court 
systems  or  programs  in  any  of  these 
areas. 

B.  Special  Interest  Program  Categories 

1.  General  Description 

The  Institute  is  interested  in  funding  > 
both  iimovative  programs  and  programs 
of  proven  merit  diat  can  be  replicated  in 
other  jurisdictions.  The  Institute  is 
especially  interested  in  funding  projects 
that: 

a.  Formulate  new  procedures  and 
techniques,  or  creatively  enhance 
existing  arrangements  to  improve  the 
courts; 

b.  Address  aspects  of  the  State 
judicial  systems  that  are  in  special  need 
of  serious  attention; 

c.  Have  national  significance  by 
developing  products,  services,  and 
techniques  diat  may  be  used  in  other 
States;  and 

d.  Create  and  disseminate  products 
that  effectively  transfer  the  information 
and  ideas  developed  to  relevant 
audiences  in  State  and  local  judicial 
systems,  or  provide  technical  assistance 
to  facilitate  the  adaptation  of  effective 
programs  and  procedures  in  other  State 
and  local  jurisdictions. 

A  project  will  be  identified  as  a 
Special  Interest  project  if  it  meets  the 
four  criteria  set  forth  above  and  (1)  it 
falls  within  the  scope  of  the  Special 
Interest  program  areas  designated 
below,  or  (2)  information  coming  to  the 
attention  of  the  Institute  fi'om  the  State 
coiuts, -their  affiliated  organizations,  the 
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research  literature,  or  other  sources 
demonstrates  that  the  project  responds 
to  another  special  need  or  interest  of  the 
State  courts. 

Concept  papers  and  applications 
which  address  a  Special  Interest 
category  will  be  accorded  a  preference 
in  the  rating  process.  (See  the  selection 
criteria  listed  in  sections  VI.C.2.  and 

vra.) 

2.  Specific  Categories 

The  Board  has  designated  the  areas 
set  forth  below  as  Special  Interest 
program  categories.  The  order  of  listing 
does  not  imply  any  ordering  of  priorities 
among  the  categories.  For  a  complete 
list  of  projects  supported  in  previous 
years  in  each  of  these  categories,  visit 
the  Institute's  Internet  homepage  at 
http://www.statejustice.org  and  click  on 
Awarded  Grants  List. 

a.  Improving  Public  Confidence  in  the 
Courts.  This  category  includes 
demonstration,  evaluation,  research, 
and  education  projects  designed  to 
improve  the  responsiveness  of  courts  to 
public  concerns  regarding  the  fairness, 
equity,  accessibility,  timeliness,  and 
comprehensibility  of  the  court  process, 
and  test  innovative  methods  for 
increasing  the  public's  trust  and 
confidence  in  the  State  courts. 

(1)  The  Institute  is  particularly 
interested  in  supporting  irmovative 
projects  that: 

•  Develop  national  strategies  to 
promote  the  progress  of  State  coiut  task 
forces  and  other  court-sponsored 
programs  to  eliminate  race  and  ethnic 
bias  in  the  courts,  including  national 
projects  that  would  support  plaiuiing 
and  program  development  at  the  State 
and  local  level;  develop  products  that 
highlight  effective  model  programs  and 
best  practices;  and  educate  judges  and 
court  persoimel  about  relevant  products 
developed  in  different  States  (e.g., 
model  judicial  education  curricula, 
bench  books,  couurt  conduct  handbooks, 
codes  of  ethics,  and  legislation); 

•  Address  court-commimity  problems 
resulting  from  the  influx  of  legal  and 
illegal  immigrants,  including  projects  to 
inform  judges  about  the  effects  of  recent 
Federal  and  State  legislation  regarding 
immigrants;  design  and  assess 
procedures  for  use  in  custody, 
visitation,  and  other  domestic  relations 
cases  when  key  family  members  or 
property  are  outside  the  United  States; 
and  develop  protocols  to  facilitate 
service  of  process,  the  enforcement  of 

'  orders  of  judgment,  and  the  disposition 
of  criminal  and  juvenile  cases  when  a 
non-U.S.  citizen  or  corporation  is 
involved; 

•  Demonstrate  and  evaluate 
approaches  to  implement  the  concept  of 


restorative  justice,  including  methods 
for  involving  the  community  in  the 
sentencing  process; 

•  Identify  and  test  the  elements  of 
successful  long-term  volunteer  or  other 
court-community  collaborative 
programs; 

•  Educate  and  clearly  communicate 
information  to  litigants  and  the  public 
about  judicial  decisions,  the  trial  and 
appellate  court  process,  and  court 
operations,  and  the  standards  courts 
maintain  with  respect  to  timeliness, 
access,  and  the  elimination  of  bias;  and 

•  Assure  that  judges  and  court 
employees  meet  the  highest  ethical 
standards  and  that  judicial  disciplinary 
procedures  are  known,  fair,  and 
effective. 

(2)  The  Institute  is  interested  in 
supporting  projects  that  facilitate 
implementation  of  State  and  local  plans 
developed  at  or  as  a  result  of  the 
National  Conference  on  PubUc  Trust 
and  Confidence  in  the  Justice  System 
held  in  Washington,  DC,  on  May  13-14, 

1999.  In  particular,  the  Institute  seeks  to 
support  projects  that  would: 

•  Compile  and  disseminate 
information  about  practices  being  used 
by  courts  around  the  country  that  show 
the  promise  of  enhancing  public  trust 
£Uid  confidence  in  the  justice  system; 

•  Educate  the  public  about  tne 
business  of  the  courts  and  their  role  in 
the  community; 

•  Examine  tne  role  of  lawyers  and 
their  impact  on  public  trust  in  the 
courts;  and 

•  Test  and  evaluate  technological 
approaches  designed  to  enhance  public 
access  to  the  courts. 

(3)  The  Institute  also  is  interested  in 
supporting  State  and  local  court  projects 
to  implement  the  action  plans 
developed  by  the  teams  participating  in 
the  Institute-supported  National 
Conference  on  Self-Represented 
Litigants  Appearing  in  Court  to  be  held 
in  Scottsdale,  Arizona,  on  November 
18-21, 1999.  Concept  papers  proposing 
such  projects  must  be  mailed  by  March 
17,  2000,  for  consideration  by  the 
Institute's  Board  of  Directors  in  May 

2000.  Applications  based  on  these 
concept  papers  will  be  considered  by 
the  Board  in  July  2000.  Applicants  are 
advised  that  Institute  funds  may  not  be 
used  to  directly  or  indirectly  support 
legal  representation  of  individuals  in 
specific  cases. 

b.  Education  and  Training  for  fudges 
and  Other  Key  Court  Personnel.  The 
Institute  is  interested  in  supporting  an 
array  of  projects  that  will  continue  to 
strengthen  and  broaden  the  availability 
of  court  education  programs  at  the  State, 
regional,  and  national  levels.  This 
category  is  divided  into  four 


subsections:  (1)  Innovative  Educational 
Programs;  (2)  Curriculum  Adaptation 
Projects;  (3)  Scholarships;  and  (4) 
National  Conferences. 

(1)  Iimovative  Educational  Programs. 
This  category  includes  support  for  the 
development  and  pilot-testing  of 
innovative,  high-quality  educational 
programs  for  trial  and  appellate  judges 
or  court  personnel  that  address  key 
substantive  and  administrative  issues  of 
concern  to  the  nation's  courts,  or  help 
local  courts  or  State  court  systems 
develop  or  enhance  their  capacity  to 
deliver  quality  continuing  education. 
Programs  may  be  designed  for 
presentation  at  the  local.  State,  regional, 
or  national  level.  Ordinarily,  court 
education  programs  should  be  based  on 
some  form  of  assessment  of  the  needs  of 
the  target  audience;  include  clearly 
stated  learning  objectives  that  delineate 
the  new  knowledge  or  skills  that 
participants  will  acquire  (as  opposed  to 
a  description  of  what  will  be  taught); 
incorporate  adult  education  principles 
and  multiple  teaching/learning 
methods;  and  result  in  the  development 
of  a  disseminable  curriciilum  as  defined 
in  section  III.F. 

(a)  The  Institute  is  particularly 
interested  in  the  development  of 
education  programs  that: 

•  Incluae  innovative  self-directed 
learning  packages  for  use  by  appellate, 
trial,  juvenile  and  family  court  judges 
and  personnel,  and  distance-learning 
approaches  for  these  audiences  to  assist 
those  who  do  not  have  ready  access  to 
classroom-centered  programs.  These 
packages  and  approaches  should 
include  the  appropriate  use  of  various 
media  and  technologies  such  as 
Internet-based  programming,  interactive 
CD-ROM  or  computer  disk-based 
programs,  videos,  or  other  audio  and 
visual  media,  supported  by  written 
materials  or  manuals.  They  also  should 
include  a  meaningful  program 
evaluation  and  a  self-evaluation  process 
that  assesses  pre-  and  post-program 
knowledge  and  skills; 

•  Familiarize  faculty  with  the 
effective  use  of  instructional  technology 
including  methods  for  effectively 
presenting  information  through  distance 
learning  approaches  including  the 
Internet,  videos,  and  satellite 
teleconferences; 

•  Assist  local  courts.  State  coiut 
systems,  and  court  systems  in  a 
geographic  region  to  develop  or  enhance 
a  comprehensive  program  of  continuing 
education,  training,  and  career 
development  for  judges  and  court 
personnel  as  an  integral  part  of  court 
operations; 

•  Test  the  effectiveness  of  including  a 
variety  of  experiential  instructional 
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approaches  in  judicial  branch  education 
programs  such  as  field  studies  and 
interchanges  with  conununity  programs, 
organizations,  and  institutions; 

•  Encourage  intergovernmental  team- 
building,  collaboration,  and  planning 
among  the  judicial,  executive,  and 
legislative  branches  of  government,  or 
courts  within  a  metropolitan  area  or 
multi-State  region; 

•  Develop  and  test  innovative  short 
(one-half  or  one  full  day)  educational 
programs  on  events  or  issues  of  critical 
importance  to  local  courts  or  courts  in 
a  particular  region;  and 

•  Develop  and  test  methods  to 
determine  the  cost-effectiveness  of 
judicial  branch  education  and  training. 

(b)  The  Institute  is  also  very  interested 
in  supporting  projects  that  would 
implement  action  plans  and  strategies 
developed  by  the  State  teams  at  the 
National  Symposium  on  the  Future  of 
Judicial  Branch  Education  in  St.  Louis, 
Missouri,  on  October  7-9, 1999,  as  well 
as  proposals  from  other  applicants 
designed  to  assist  in  implementing  and 
disseminating  the  findings  and 
strategies  discussed  at  the  Conference. 

(c)  The  Institute  also  is  interested  in 
supporting  the  development  and  testing 
of  curricula  on  issues  of  critical 
importance  to  the  courts,  including 
those  listed  in  the  other  Special  Interest 
categories  described  in  this  Chapter,  and 
the  following: 

•  Materials  and  auricula  for 
appellate,  trial,  and  juvenile  and  family 
court  judges  addressing  adolescent  and 
youth  development,  including  the  role 
and  impact  of  youth  culture  (cults  and 
gangs),  and  the  impact  that  exposiue  to 
violence  at  home,  in  school,  and  in  the 
commimity  has  on  children; 

•  The  specific  knowledge  and  skills 
needed  to  manage  drug  court  programs 
for  adults,  juveniles,  or  families; 

•  Federal  and  State  environmental 
laws  and  the  effect  those  laws  have  on 
trial  and  appellate  court  processes  in  the 
impacted  jtuisdictions;  and 

•  Training  to  enhance  the  ability  of 
court  personnel  to  protect  their  safety 
and  that  of  jurors,  litigants,  witnesses, 
and  other  members  of  the  public  in 
coiul  facilities,  and  in  managing  cases 
involving  individuals  or  organizations 
unwilling  to  cooperate  with  legal  or 
administrative  procedures. 

(2)  Curriculiun  Adaptation  Projects. 
The  Board  is  reserving  up  to  $160,000 
to  support  projects  that  adapt  a  model 
curriculum  previously  developed  with 
SJI  funds  in  order  to  determine  its 
appropriateness,  quality,  and 
effectiveness  for  inclusion  in  the 
jurisdiction's  judicial  branch  education 
program.  An  illustrative  list  of  the 


ciirricula  that  may  be  appropriate  for 
adaptation  is  contained  in  Appendix  E. 

The  goal  of  the  Curriculum 
Adaptation  program  is  to  provide  State 
and  local  courts  with  sufficient  support 
to  modify  a  model  curriculiun,  course 
modide,  or  national  or  regional 
conference  program  developed  with  SJI 
funds  to  meet  a  particular  State's  or 
local  jiuisdiction's  educational  needs; 
evaluate  it  to  determine  its 
appropriateness,  quality,  and 
effectiveness;  and  train  instructors  to 
present  portions  or  all  of  the 
curriculum.  It  is  anticipated  that  the 
adapted  curriculum  will  become  part  of 
the  grantee's  ongoing  educational 
offerings. 

Only  State  or  local  courts  may  apply 
for  Curriculimi  Adaptation  funding. 
Application  procedures  may  be  found  in 
Section  Vn.E. 

(3)  Scholarships  for  Judges  and  Court 
Personnel.  The  Institute  is  reserving  up 
to  $200,000  to  support  a  scholarship 
program  for  State  coiut  trial  and 
appellate  court  managers.  The  purposes 
of  the  Institute  scholarship  program  are 
to: 

•  Enhance  the  skills,  knowledge,  and 
abilities  of  judges  and  coiut  managers; 

•  Enable  State  coiut  judges  and  court 
managers  to  attend  out-of-State 
educational  programs  sponsored  by 
national  and  State  providers  that  they 
could  not  otherwise  attend  because  of 
limited  State,  local  and  personal 
budgets;  and 

•  Provide  States,  judicial  educators, 
and  the  Institute  with  evaluative 
information  on  a  range  of  judicial  and 
court-related  education  programs. 

Scholarships  will  be  granted  to 
individuals  only  for  the  purpose  of 
attending  an  out-of-State  educational 
program  within  the  United  States. 
Application  procedures  may  be  foimd  in 
Section  VII.F. 

(4)  National  Conferences.  This 
category  includes  support  for  national 
conferences  on  topics  of  major  concern 
to  State  court  trial  and  appellate  judges 
and  personnel  across  the  nation. 
Applicants  are  encouraged  to  consider 
the  use  of  videoconferences,  Ihe 
Internet,  and  other  technologies  to 
increase  participation  and  limit  travel 
expenses  in  planning  and  presenting 
conferences.  In  planning  a  conference, 
applicants  should  provide  for  a  written, 
video,  CD-ROM,  or  other  product  that 
would  widely  disseminate  information, 
findings,  and  any  recommendations 
resulting  fi-om  the  conference. 

This  year,  the  Institute  is  particularly 
interested  in  supporting  a  National 
Conference  on  Improvement  of  the 
Adversary  System  that  would  explore 
the  fundamental  assumptions 


\mderlying  the  adversary  system,  its 
strengths  and  weaknesses,  and  what 
steps  can  be  taken  to  improve  both  the 
system  and  the  public's  perception  of 
the  system. 

The  many  topics  that  such  a 
conference  coiild  address  include: 

•  The  types  of  cases  for  which  the 
adversary  process  may  be  the  most 
appropriate  and  the  least  appropriate; 

•  Improving  access  to  justice  for  poor 
and  middle-income  litigants; 

•  Methods  for  reducing  trial  length 
and  expediting  the  trial  process; 

•  The  best  ways  of  presenting, 
adjudicating,  or  otherwise  resolving 
complex  litigation; 

•  The  education  of  trial  counsel  and 
litigants  about  settlement  techniques 
and  methods  for  determining  the  value 
of  their  cases; 

•  The  use  of  special  or  blue-ribbon 
juries;  and 

•  The  use  of  technology  to  facilitate 
the  resolution  of  disputes. 

The  conference  should  involve  the 
participation  of  judges,  attorneys,  court 
managers,  legal  scholars,  researchers, 
business  leaders,  citizen  organizations, 
dispute  resolution  specialists,  and 
media  representatives. 

c.  Dispute  Resolution  and  the  Courts. 
This  category  includes  research, 
evaluation,  and  demonstration  projects 
to  evaluate  or  enhance  the  effectiveness 
of  court-connected  dispute  resolution 
programs.  The  Institute  is  interested  in 
projects  that  facilitate  comparison 
among  research  studies  by  using  similar 
measures  and  definitions;  address  the 
nature  and  operation  of  ADR  programs 
within  the  context  of  the  court  system 
as  a  whole;  and  compare  dispute 
resolution  processes  to  attorney 
settlement  as  well  as  trial.  Specific 
topics  of  interest  include: 

•  Examining  the  timing  for  referrals 
to  dispute  resolution  services,  and  the 
effect  of  different  referral  methods,  on 
case  outcomes  and  time  to  disposition; 

•  Comparing  the  appropriateness  and 
effectiveness  of  facilitative  and 
evaluative  mediation  in  various  types  of 
cases; 

•  Evaluating  the  effectiveness  of  the 
use-of  family  group  conferencing 
procedures  in  dependency, 
delinquency,  and  status  offense  cases; 

•  Evaluating  innovative  court- 
connected  dispute  resolution  programs 
for  resolving  specific  types  of  cases, 
such  as  minor  criminal  cases,  probate 
proceedings,  land-use  disputes,  and 
complex  and  multi-party  litigation; 

•  Testing  of  procedures  that  courts 
can  use  to  assiue  the  quality  of  coiul- 
connected  dispute  resolution  programs, 
including  methods  of  establishing  and 
maintaining  competency  standards. 
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training  standards,  and  other  techniques 
for  assuring  program  excellence; 

•  Testing  innovative  approaches 
involving  community  partnerships, 
particularly  in  the  contexts  of  juvenile 
and  restorative  justice,  and  examining 
the  benefits  such  partnerships  offer  in 
ensuring  the  quality  of  dispute  ■ 
resolution  programs; 

•  Evaluating  innovative  applications 
of  technology  to  facilitate  dispute 
resolution  processes;  and 

•  Developing  methods  to  eliminate 
race,  ethnic,  or  gender  bias  in  court 
connected  dispute  resolution  programs, 
testing  approaches  for  assuring  that 
such  programs  are  open  to  all  members 
of  the  community  served  by  the  court, 
and  assessing  whether  having  a 
mediator  pool  that  reflects  the  diversity 
of  the  community  it  serves  has  an 
impact  on  the  use  of  mediation  by 
minorities  and  its  effectiveness. 

Applicants  should  be  avkrare  that  the 
Institute  will  not  provide  operational 
support  for  on-going  ADR  programs  or 
start-up  costs  of  non-innovative  ADR 
programs.  Courts  also  should  be  advised 
that  it  is  preferable  for  an  applicant  to 
use  its  own  funds  to  support  the 
operational  costs  of  an  iimovative 
program  and  request  Institute  funds  to 
support  related  technical  assistance, 
training,  and  evaluation  elements  of  the 
program. 

d.  Application  of  Technology.  This 
category  includes  the  testing  of 
innovative  applications  of  technology  to 
improve  the  operation  of  court 
management  systems  and  judicial 
practices  at  both  the  trial  and  appellate 
court  levels. 

The  Institute  seeks  to  support  local 
experiments  with  promising  but 
untested  applications  of  technology  in 
the  courts  that  include  an  evaluation  of 
the  impact  of  the  technology  in  terms  of 
costs,  benefits,  and  staff  workload,  and 
a  training  component  to  assure  that  staff 
is  appropriately  educated  about  the 
purpose  and  use  of  the  new  technology. 
In  this  context,  "untested"  includes 
novel  applications  of  technology 
developed  for  the  private  sector  that 
have  not  previously  been  applied  to  the 
courts. 

The  Institute  is  particularly  interested 
in  supporting  efforts  to: 

•  Test  and  evaluate  technologies  that, 
if  successfully  implemented,  would 
significantly  re-engineer  the  way  that 
courts  ciurently  do  business; 

•  Test  and  evaluate  technological 
innovations  in  the  jury  room  to  enhance 
jurors'  deliberations; 

•  Develop  and  test  standards 
governing  electronic  access  to  court 
records  by  the  public; 


•  Evaluate  approaches  for 
electronically  filing  pleadings,  briefs, 
and  other  documents;  approaches  to 
Integrate  electronic  filing  and  electronic 
document  management;  and  the  impact 
of  electronic  court  record  systems  on 
case  management  and  court  procedures; 

•  Develop  model  rules  or  standards  to 
govern  the  use  of  electronic  filing  and 
electronic  court  records; 

•  Test  innovative  applications  of 
voice  recognition  technology  in  the 
adjudication  process; 

•  Demonstrate  and  evaluate  the  use  of 
technology  to  assist  judicial 
decisionmaking; 

•  Evaluate  the  use  of  digital  audio 
and  video  technology  in  making  a 
record  of  court  proceedings; 

•  Demonstrate  and  evaluate  the  use  of 
videoconferencing  technology  to  present 
testimony  by  witnesses  in  remote 
locations,  and  appellate  argiunents  (but 
see  the  limitations  specified  below); 

•  Assess  the  impact  of  the  use  of 
multimedia  CD-ROM-based  briefs  on 
the  cotuts,  parties,  counsel,  and  the  trial 
or  appellate  process;  and 

•  Evaluate  innovative  applications  of 
technology  designed  to  prevent 
courthouse  incidents  that  endanger  the 
lives  and  property  of  judges,  court 
personnel,  and  courtroom  participants. 

Ordinarily,  the  Institute  will  not 
provide  support  for  the  purchase  of 
equipment  or  software  to  implement  a 
technology  that  is  commonly  used  by 
courts,  such  as  videoconferencing 
between  courts  and  jails,  optical 
imaging  for  recordkeeping,  and 
automated  management  information 
systems.  (See  also  section  X.I.2.b. 
regarding  other  limits  on  the  use  of 
grant  funds  to  purchase  equipment  and 
software.) 

e.  Court  Planning,  Management, 
Financing.  The  Institute  is  interested  in 
supporting  projects  that  explore 
emerging  issues  that  will  affect  the  State 
courts  as  they  enter  the  21st  Century,  as 
well  as  projects  that  develop  and  test 
iimovative  approaches  for  managing  the 
courts;  securing,  managing,  and 
demonstrating  the  effective  use  of  fhe 
resources  required  to  fully  meet  the 
responsibilities  of  the  judicial  branch; 
and  institutionalizing  long-range 
planning  processes. 

(1)  In  particular,  the  Institute  is 
interested  in  demonstration,  evaluation, 
education,  research,  and  technical 
assistance  projects  to: 

•  Facilitate  communication, 
information-sharing,  and  coordination 
between  the  juvenile  and  criminal 
courts; 

•  Assess  the  effects  of  innovative 
management  approaches  designed  to 
assure  quality  services  to  court  users; 


•  Strengthen  the  judge's  and  court 
manager's  skills  in  leadership,  planning, 
and  building  community  confidence  in 
the  courts; 

•  Enhance  the  core  competencies 
required  of  court  managers  and  staff; 

•  Facilitate  and  implement  change 
and  encourage  excellence  in  court 
operations; 

•  Demonstrate  and  assess  the 
effective  use  of  staff  teams  in  court 
operations;  and 

•  Prevent  harassment,  threats,  and 
incidents  endangering  the  lives  and 
propmty  of  judges,  court  employees, 
jurors,  litigants,  witnesses,  and  other 
members  of  the  public  in  court  facilities. 

(2)  In  addition,  the  Institute  is 
interested  in  a  research  and  evaluation 
project  that  would  analyze  and  assess 
the  impact  of  the  "future  and  the 
courts"  activities  that  have  been 
conducted  over  the  past  decade;  identify 
the  reasons  why  some  States  have  been 
more  successful  than  others  in 
implementing  change;  assess  what  steps 
can  be  taken  or  methods  developed  to 
facilitate  the  recommended  changes  that 
are  still  appropriate;  more  fully 
institutionalize  long-range  planning  by 
State  court  systems  and,  where 
appropriate,  local  courts;  and  assist  each 
State  court  system  or  local  court  in 
developing  the  capacity  to  identify 
future  trends  that  may  significantly 
affect  its  ability  to  deliver  justice. 

/.  Substance  abuse.  This  category 
includes  education,  technical 
assistance,  research,  and  evaluation 
projects  to  assist  courts  in  handling  a 
large  volume  of  substance  abuse-related 
criminal,  civil,  juvenile,  and  domestic 
relations  cases  fairly  and  expeditiously. 
(It  does  not  include  providing  support 
for  planning,  establishing,  operating,  or 
enhancing  a  local  drug  court. 
Applicants  interested  in  obtaining 
grants  to  plan,  implement,  operate,  or 
enhance  a  drug  court  program  should 
contact  the  Drug  Court  Program  Office. 
Office  of  Justice  Programs,  U.S. 
Department  of  Justice.) 

The  Institute  is  particularly  interested 
in  projects  to: 

•  Evaluate  the  effectiveness  of 
"family  drug  court"  programs  (i.e., 
specialized  calendars  that  provide 
intensely  supervised,  court-enforced 
substance  abuse  treatment  and  other 
services  to  families  involved  in  child 

•  neglect,  child  abuse,  domestic  violence, 
or  other  family  cases); 

•  Evaluate  the  effectiveness  of  re- 
entry drug  comts  on  the  management  of 
drug  offenders'  behavior  following  their 
release  from  incarceration  and  the 
impact  of  this  additional  responsibility 
on  court  operation  and  caseload 
management; 
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•  Develop  and  test  effective 
approaches  for  identifying  and  treating 
substance  abuse  by  judges,  lawyers,  and 
court  staff,  and  determining  and 
lessening  the  impact  of  such  substance 
abuse  on  the  courts; 

•  Docimient  public  sector  and  private 
sector  managed  care  programs  that 
effectively  provide  court-ordered 
treatment  and  other  services  to  adults 
and  juveniles;  and 

Develop  and  test  State,  regional,  and 
local  educational  programs  for  judges 
and  court  staff  on  the  implications  of 
managed  care  for  the  provision  of  drug 
and  alcohol  treatment,  mental  health 
treatment,  and  other  services  to  adult 
and  juvenile  offenders,  neglected  and 
abused  children  and  their  families,  and 
persons  subject  to  civil  commitment. 

g.  Children  and  Families  in  Court. 
This  category  includes  education, 
demonstration,  evaluation,  technical 
assistance,  and  research  projects  to 
identify  and  inform  judges  of 
innovative,  effective  approaches  for 
handling  cases  involving  children  and 
femilies.  The  Institute  is  particularly 
interested  in  projects  to: 

•  Develop  ana  test  innovative 
protocol,  procedures,  educational 
programs,  and  other  measures  to 
determine  and  address  the  service  needs 
of  children  exposed  to  family  violence 
and  the  methods  for  mitigating  those 
effects  when  issuing  protection, 
custody,  visitation,  or  other  orders; 

•  Assess  the  impact  of  procedures  to 
determine  whether  improper 
investigatory  techniques  may  have 
suggested  children's  testimony  (e.g., 
"taint  hearings")  on  the  speed  and 
fairness  of  child  sexual  abuse  trials; 

•  Develop  and  test  guidelines, 
curricula,  and  other  materials  to  assist 
judges  in  establishing  and  enforcing 
custody  and  support  orders  in  cases  in 
which  a  child's  parents  were  never 
married  to  each  other; 

•  Develop  guidelines  and  materials  to 
assist  judges  and  other  court  officers 
and  personnel  in  critically  analyzing 
psychological  evaluations  of  children 
and  the  credibility  of  clinical  experts, 
their  reports,  and  methods  of  evaluating 
children; 

•  Compile  and  distribute  information 
about  innovative  and  successful 
approaches  to  sentencing  and  treatment 
alternatives  for  serious  youthful 
offenders; 

•  Develop  and  test  procedures  and 
programs  that  include  victims  of 
offenses  committed  by  juveniles  in  the 
juvenile  court  process  (other  than 
victim-offender  mediation  programs); 

•  Qeate  and  test  educational 
programs,  guidelines,  and  monitoring 
systems  to  assiu^  that  the  juvenile 


justice  system  meets  the  needs  of  girls 
and  children  of  color; 

•  Develop  and  test  innovative 
techniques  for  improving 
communication,  sharing  information, 
and  coordinating  juvenile  and  criminal 
courts  and  divisions; 

•  Design  or  evaluate  information 
systems  that  not  only  provide  aggregate 
data,  but  also  are  able  to  track 
individual  cases,  individual  juveniles, 
and  specific  families,  so  that  judges  and 
court  managers  can  manage  their 
caseloads  effectively,  track  placement 
and  service  delivery,  and  coordinate 
orders  in  different  proceedings 
involving  members  of  the  same  family; 
and 

•  Develop  and  test  educational 
programs  to  assure  that  everyone 
coming  into  contact  with  courts  serving 
children  and  families  is  treated  with 
dignity,  respect,  and  courtesy. 

h.  Improving  the  Courts'  Response  to 
Domestic  Violence.  This  category 
includes  innovative  education, 
demonstration,  technical  assistance, 
evaluation,  and  research  projects  to 
improve  the  fair  and  effective 
processing,  consideration,  and 
disposition  of  cases  concerning 
domestic  violence  and  gender-related 
violent  crimes,  including  projects  to: 

•  Train  custody  evaluators,  guardians 
ad  litem,  and  other  independent 
professionals  appearing  in  custody  and 
visitation  cases  about  domestic  violence 
and  the  impact  witnessing  such 
violence  has  on  children; 

•  Coordinate  juvenile,  family,  and 
criminal  court  management  of  domestic 
violence  cases; 

•  Evaluate  the  effectiveness  of 
domestic  violence  courts  (i.e., 
specialized  calendars  or  divisions  for 
considering  domestic  violence  cases  and 
related  matters],  including  their  impact 
on  victims,  offenders,  and  court 
operations; 

•  Assess  the  effectiveness  of 
including  jurisdiction  over  family 
violence  in  a  unified  family  court; 

•  Demonstrate  effective  ways  to 
coordinate  the  response  to  domestic 
violence  and  gender-related  crimes  of 
violence  among  courts,  criminal  justice 
agencies,  and  social  services  programs, 
and  to  assure  thait  courts  are  fully 
accessible  to  victims  of  domestic    ' 
violence  and  other  gender-related 
violent  crimes; 

•  Develop  and  test  methods  for 
facilitating  recognition  and  enforcement 
of  protection  orders  issued  by  a  State, 
Federal,  or  tribal  court  in  another 
jiuisdiction; 

•  Determine  the  effective  use  of 
information  contained  in  protection 
order  files  stored  in  court  electronic 


databases,  consistent  with  the 
protection  of  the  privacy  and  safety  of 
victims  of  violence; 

•  Test  the  effectiveness  of  innovative 
sentencing  and  treatment  approaches  in 
cases  involving  domestic  violence  and 
other  gender-related  crimes  including 
sentences  that  incorporate  restorative 
justice  measiues;  and 

•  Implement  and  train  judges  and 
court  personnel  on  recommended 
protocols  and  procedures  identified  at 
the  National  Summit  on  Fatality 
Reviews  held  on  October  25-27, 1998, 
in  Key  West,  Florida.  Recommendations 
from  the  Summit  and  an  educational 
module  are  available  from  the  in-state 
SJI  libraries  (see  Appendix  D)  or  from 
the  National  Council  of  Juvenile  and 
Family  Court  Judges'  Family  Violence 
Department  (1-800-527-3223). 

Institute  funds  may  not  be  used  to 
provide  operational  support  to  programs 
offering  direct  services  or  compensation 
to  victims  of  crimes.  (Applicants 
interested  in  obtaining  such  operational 
support  should  contact  the  Office  for 
Victims  of  Crime  (OVC),  Office  of 
Justice  Programs,  U.S.  Department  of 
Justice,  or  the  agency  in  their  State  that 
awards  OVC  funds  to  State  and  local 
victim  assistance  and  compensation 
programs.) 

i.  The  Relationship  Between  State  and 
Federal  Courts.  This  category  includes 
education,  research,  demonstration,  and 
evaluation  projects  designed  to  facilitate 
appropriate  and  effective 
commimication,  cooperation,  and 
coordination  between  State  and  Federal 
courts.  The  Institute  is  particularly 
interested  in  iimovative  projects  that: 

(1)  Develop  and  test  curricula  and 
disseminate  information  regarding 
effective  methods  being  used  at  the  trial 
court.  State,  and  circuit  levels  to 
coordinate  cases  and  admimstrative 
activities,  and  share  facilities;  and 

(2)  Develop  and  test  new  approaches 
to: 

(a)  Implement  the  habeas  corpus 
provisions  of  the  Anti-Terrorism  Act  of 
1996; 

(b)  Handle  capital  habeas  corpus  cases 
fairly  and  efficiently; 

(c)  Coordinate  and  process  mass  tort 
cases  ftdrly  and  efficiently  at  the  trial 
and  appellate  levels; 

(d)  Coordinate  cases  in  which  there  is 
concurrent  jurisdiction  including  State 
and  Federal  cases  brought  under  the 
Violence  Against  Women  Act; 

(e)  Develop  a  guidebook  for  judges  to 
assist  in  determining  whether  punitive 
damages  should  be  awarded,  calculating 
the  amount  in  which  they  should  be 
awarded,  and  instructing  jurors 
regarding  these  issues; 
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(f)  Exchange  information  and 
coordinate  calendars  among  State  and 
Federal  courts;  and 

(g)  Share  facilities,  jury  pools, 
alternative  dispute  resolution  programs, 
information  regarding  persons  on 
pretrial  release  or  probation,  and  court 
services. 

C.  "Think  Pieces" 

This  category  addresses  the 
development  of  essays  of  publishable 
quality  directed  to  the  court  community. 
The  essays  should  explore  emerging 
issues  that  could  result  in  significant 
changes  in  court  process  or  judicial 
administration  and  their  implications 
for  judges,  court  managers,  policy- 
makers, and  the  public.  Grants 
supporting  such  projects  are  limited  to 
no  more  than  $10,000.  Applicants 
should  follow  the  procedures  for 
concept  papers  requesting  an 
accelerated  award  of  a  grant  of  less  than 
$40,000,  which  are  explained  in  Section 
VI.A.3.{b)  of  this  Guideline. 

Possible  topics  include,  but  are  not 
limited  to: 

•  The  implications  of  changing 
expectations  about  the  proper  role  of 
judges — from  adjudicators  to  problem- 
solvers — on  court  procedures,  court 
operations,  and  judicial  selection; 

•  A  re-examination  of  judicial  ethics 
as  they  relate  to  the  evolving  role  of  the 
judge  as  "off-the-bench"  problem- 
solver,  e.g.,  participating  in  domestic 
violence  or  other  local  coordinating 
coimcils,  working  with  State 
legislatures,  and  collaborating  with 
community  groups; 

•  The  potential  use  of  local  court 
advisory  councils  rooted  in  the 
community  as  a  method  of  promoting 
public  trust  and  confidence  in  the  court; 

•  The  implications  of  increasing 
commerce  via  the  Internet  for  the  State 
courts,  including  imique  problems  that 
may  arise  and  the  new  rules  and 
procedures  that  may  be  needed  to 
address  them; 

•  An  exploration  of  issues  related  to 
privacy,  data  security,  and  public  access 
to  court  records  in  our  increasingly 
technological  society;  and 

•  The  potential  for  the  creation  of 
"cyber-courts"  through  the  use  of  the 
Internet — a  "courthouse-less  coiul" 
instead  of  a  paperless  court — and  how 
the  courts  would  have  to  be  re- 
engineered  to  accommodate  such  a 
development. 

D.  Single  Jurisdiction  Projects 

The  Board  will  set  aside  up  to 
$300,000  to  support  projects  proposed 
by  State  or  local  courts  that  address  the 
needs  of  only  the  applicant  State  or 
local  jurisdiction.  A  project  under  this 


section  may  address  any  of  the  topics 
included  in  the  Special  Interest 
Categories  or  Statutory  Program  Areas, 
but  it  need  not  be  innovative.  The  Board 
is  particularly  interested  in  supporting 
projects  to  replicate  programs, 
procedures,  or  strategies  that  have  been 
developed,  demonstrated,  or  evaluated 
through  an  SJI  grant.  (A  list  of  examples 
of  such  grants  is  contained  in  Appendix 
F.)  An  evaluation  component  is  not 
required  if  a  grant  is  awarded  to 
replicate  another  successful  SJI  project; 
however,  grants  to  support  replications 
are  subject  to  the  same  limits  on  amount 
and  duration  as  other  project  grants. 
(See  section  V.)  Ordinarily,  the  Institute 
will  not  provide  support  solely  for  the 
purchase  of  equipment  or  software. 

Concept  papers  for  single  jurisdiction 
projects  may  be  submitted  by  a  State 
court  system,  an  appellate  court,  or  a 
limited  or  general  jurisdiction  trial 
coiui.  All  awards  imder  this  category 
are  subject  to  the  matching  requirements 
set  forth  in  section  IX.A.7.a. 

The  application  procedures  for  Single 
Jurisdiction  Grants  are  the  same  as  those 
for  Project  Grants  (see  Section  VILA.); 
however,  in  addition  to  the  information 
presented  in  the  program  narrative. 
Single  Jurisdiction  grant  applicants 
must  also  demonstrate  that: 

1.  The  proposed  project  is  essential  to 
meeting  a  critical  need  of  the 
jurisdiction;  and 

2.  The  need  caimot  be  met  solely  with 
State  and  local  resources  within  the 
foreseeable  future. 

E.  Technical  Assistance  Grants 

The  Board  will  set  aside  up  to 
$400,000  to  support  the  provision  of 
technical  assistance  to  State  and  local 
courts.  The  program  is  designed  to 
provide  State  and  local  courts  with 
sufficient  support  to  obtain  technical 
assistance  to  diagnose  a  problem, 
develop  a  response  to  that  problem,  and 
implement  any  needed  changes.  The 
Institute  will  reserve  sufficient  funds 
each  quarter  to  assure  the  avcdlabUity  of 
technical  assistance  grants  throughout 
the  year. 

Technical  Assistance  grants  are 
limited  to  no  more  than  $30,000  each, 
and  may  cover  the  cost  of  obtaining  the 
services  of  expert  consultants;  travel  by 
a  team  of  officials  from  one  court  to 
examine  a  practice,  program,  or  facility 
in  another  jurisdiction  that  the 
applicant  court  is  interested  in 
replicating;  or  both.  Technical 
assistance  grant  funds  ordinarily  may 
not  be  used  to  support  production  of  a 
videotape.  Normally,  the  technical 
assistance  must  be  completed  within  12 
months  after  the  start-date  of  the  grant. 


Only  a  State  or  local  court  may  apply 
for  a  Technical  Assistance  grant.  The 
application  procedures  may  be  foimd  in 
section  Vn.D. 

m.  Definitions 

The  following  definitions  apply  for 
the  purposes  of  this  Guideline: 

A.  Accelerated  Award 

-  A  grant  of  up  to  $40,000  awarded  on 
the  basis  of  a  concept  paper  (including 
a  budget  and  budget  narrative)  when  the 
need  for  and  benefits  of  the  proposed 
project  are  clear  and  an  appUcation 
would  not  be  needed  to  provide 
additional  information  about  the 
project's  methodology  and  budget.  See 
section  VI.C.l.  for  more  information 
about  accelerated  awards. 

B.  Acknowledgment  of  SJI  Support 

The  prominent  display  of  the  SJI  logo 
on  the  front  cover  of  a  written  product 
or  in  the  opening  frames  of  a  videotape 
developed  with  Institute  support,  and 
inclusion  of  a  brief  statement  on  the 
inside  frtmt  cover  or  title  page  of  the 
docimient  or  the  opening  frames  of  the 
videotape  identifying  the  grant  number. 
See  section  IX.A.10.a.(2)  for  precise 
wording  of  the  statement 

C.  Application 

A  formal  request  for  an  Institute  grant 
that  is  invited  by  the  Board  of  Directors 
after  approval  of  a  concept  paper.  A 
complete  application  consists  of:  Form 
A — Application;  Form  B — Certificate  of 
State  Approval  (for  applications  from 
local  trial  or  appellate  courts  or 
agencies);  Form  C — Project  Budget/ 
Tabular  Format  or  Form  Cl — Project 
Budget/Spreadsheet  Format;  Form  D — 
Assurances;  Disclosure  of  Lobbying 
Activities;  a  detailed  25-page 
description  of  the  need  for  the  project 
and  all  related  tasks,  including  the  time 
frame  for  completion  of  each  task,  and 
staffing  requirements;  and  a  detailed 
budget  narrative  that  provides  the  basis 
for  all  costs.  See  section  Vll.  for  a 
complete  description  of  application 
submission  requirements. 

D.  Close-out 

The  process  by  which  the  Institute 
determines  that  all  applicable 
administrative  and  financial  actions  and 
all  required  grant  work  have  been 
completed  by  both  the  grantee  and  the 
Institute, 

E.  Concept  Paper 

A  proposal  of  no  more  than  eight 
double-spaced  pages  that  outlines  the 
nature  and  scope  of  a  project  that  would 
be  supported  with  State  Justice  Institute 
funds,  accompanied  by  a  preliminary 
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budget.  See  section  VI.  for  a  complete 
description  of  concept  paper  submission 
requirements. 

F.  Continuation  Grant 

A  grant  lasting  no  longer  than  15 
months  to  permit  completion  of 
activities  initiated  under  an  existing 
Institute  grant  or  enhancement  of  the 
products  or  services  produced  during 
the  prior  grant  period.  See  section  Vn.B. 
for  a  complete  description  of 
continuation  application  requirements. 

G.  Curriculum 

The  materials  needed  to  replicate  an 
education  or  training  program 
developed  with  grant  funds  including, 
but  not  limited  to:  the  learning 
objectives;  the  presentation  methods;  a 
sample  agenda  or  schedule;  an  outline 
of  presentations  and  relevant 
instructors'  notes;  copies  of  overhead 
transparencies  or  other  visual  aids; 
exercises,  case  studies,  hypotheticals, 
qmzzes,  and  other  materials  for 
involving  the  participants;  backgroimd 
materials  for  participants;  evaluation 
forms;  and  suggestions  for  replicating 
the  program  including  possible  faculty 
or  the  preferred  qualifications  or 
experience  of  those  selected  as  faculty. 

H.  Curriculum  Adaptation  Grant 

A  grant  of  up  to  $20,000  to  support  an 
adaptation  and  pilot  test  of  an 
educational  program  previously 
developed  with  SJI  funds.  See  section 
VII.E.  for  a  complete  description  of 
curriculum  grant  application 
requirements. 

/.  Designated  Agency  or  Council 

The  office  or  judicial  body  which  is 
authorized  imder  State  law  or  by 
delegation  from  the  State  Supreme 
Court  to  approve  applications  for  funds 
and  to  receive,  admhiister,  and  be 
accoimtable  for  those  funds. 

/.  Disclaimer 

A  brief  statement  that  must  be 
included  at  the  beginning  of  a  document 
or  in  the  opening  frames  of  a  videotape 
produced  with  State  Justice  Institute 
funding  that  specifies  that  the  points  of 
view  expressed  in  the  docimient  or  tape 
do  not  necessarily  represent  the  official 
position  or  policies  of  the  Institute.  See 
section  IX.A.10.a.(2)  for  the  precise 
wording  of  this  statement. 

K.  Grant  Adjustment 

A  change  in  the  design  or  scope  of  a 
project  from  that  described  in  the 
approved  application,  acknowledged  in 
writing  by  die  Institute.  See  section 
XI.A.  for  a  list  of  the  types  of  changes 
requiring  a  formal  grant  adjustment. 


L.  Grantee 

The  organization,  entity,  or  individual 
to  which  an  award  of  Institute  funds  is 
made.  For  a  grant  based  on  an 
application  from  a  State  or  local  coiirt, 
grantee  refers  to  the  State  Supreme 
Court  or  its  designee. 

M.  Human  Subjects 

Individuals  who  are  participants  in  an 
experimental  procedure  or  who  are 
asked  to  provide  information  about 
themselves,  their  attitudes,  feelings, 
opinions,  and/or  experiences  through  an 
interview,  questionnaire,  or  other  data 
collection  technique. 

N.  Institute 

The  State  Justice  Institute. 

O.  Match 

The  portion  of  project  costs  not  borne 
by  the  Institute.  Match  includes  both  in- 
kind  and  cash  contributions.  Cash 
match  is  the  direct  outlay  of  funds  by 
the  grantee  to  support  the  project.  In- 
kind  match  consists  of  contributions  of 
time,  services,  space,  supplies,  etc., 
made  to  the  project  by  the  grantee  or 
others  (e.g.,  advisory  board  members) 
working  directly  on  the  project.  Under 
normal  circumstances,  allowable  match 
may  be  inciirred  only  during  the  project 
period.  When  appropriate,  and  with  the 
prior  written  permission  of  the  Institute, 
match  may  be  incmred  from  the  date  of 
the  Board  of  Directors'  approval  of  an 
award.  Match  does  not  include  project- 
related  income  such  as  tuition  or 
revenue  from  the  sale  of  grant  products, 
or  the  time  of  participants  attending  an 
education  program.  Amoimts 
contributed  as  cash  or  in-kind  match 
may  not  be  recovered  through  the  sale 
of  grant  products  during  or  following 
the  grant  period. 

P.  On-going  Support  Grant 

A  grant  lasting  36  months  to  support 
a  project  that  is  national  in  scope  and 
that  provides  the  State  coiuls  vnth 
services,  programs  or  products  for 
which  there  is  a  continmng  important 
need.  See  section  Vm.B.  for  a  complete 
description  of  on-going  support 
application  requirements. 

Q.  Products 

Tangible  materials  resulting  from 
funded  projects  including,  but  not 
limited  to:  Curricula;  monographs; 
reports;  books;  articles;  manuals; 
handbooks;  benchbooks;  guidelines; 
videotapes;  audiotapes;  computer 
software;  and  CD-ROM  disks. 

R.  Project  Grant 

An  initial  grant  lasting  up  to  15 
months  to  support  an  innovative 


education,  research,  demonstration,  or 
technical  assistance  project  that  can 
improve  the  administration  of  justice  in 
State  courts  nationwide.  Ordinarily,  a 
project  grant  may  not  exceed  $200,000 
a  year;  however,  a  grant  in  excess  of 
$150,000  is  likely  to  be  rare  and  *' 
a^yarded  only  to  support  highly 
promising  projects  that  will  have  a 
significant  national  impact.  See  section 
Vn.A.  for  a  complete  description  of 
project  grant  application  requirements. 

S.  Project-Related  Income 

Interest,  royalties,  registration  and 
tuition  fees,  proceeds  from  the  sale  of 
products,  and  other  earnings  generated 
as  a  result  of  an  Institute  grant.  Project- 
related  income  may  not  be  coimted  as 
match.  For  a  more  complete  description 
of  different  types  of  project-related 
income,  see  section  X.G. 

r.  Scholarship 

A  grant  of  up  to  $1,500  awarded  to  a' 
judge  or  court  employee  to  cover  the 
cost  of  tuition  for  and  transportation  to 
and  from  an  out-of-State  educational 
program  within  the  United  States.  See 
section  Vn.F.  for  a  complete  description 
of  scholarship  application  requirements. 

U.  Single  Jurisdiction  Project  Grant 

A  grant  that  addresses  a  critical  but 
not  necessarily  innovative  need  of  a 
single  State  or  local  jurisdiction  that 
cannot  be  met  solely  with  State  and/or 
local  resoiirces  within  the  foreseeable 
future.  See  section  n.D.  for  a  description 
of  single  jurisdiction  projects  and 
section  VI.  and  Vn.A.  for  a  complete 
description  of  single  jurisdiction  project 
application  requirements. 

V.  Special  Condition 

A  requirement  attached  to  a  grant 
award  diat  is  unique  to  a  particiilar 
project. 

W.  State  Supreme  Court 

Hie  highest  appellate  court  in  a  State, 
or,  for  the  purposes  of  the  Institute 
program,  a  constitutionally  or 
legislatively  established  judicial  coimcil 
that  acts  in  place  of  that  court.  In  States 
having  more  than  one  court  with  final 
appellate  authority.  State  Supreme 
Court  shall  mean  that  court  which  also 
has  administrative  responsibility  for  the 
State's  judicial  system.  State  Supreme 
Court  also  includes  the  office  of  the 
court  or  council,  if  any,  it  designates  to 
perform  the  functions  described  in  this 
Guideline. 

X.  Subgrantee 

A  State  or  local  court  which  receives 
Institute  funds  through  the  State 
Supreme  Court. 
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Y.  Technical  Assistance  Grant 

A  grant,  lasting  up  to  12  months,  of 
up  to  $30,000  to  a  State  or  local  court 
to  support  outside  expert  assistance  in 
diagnosing  a  problem  and  developing 
and  implementing  a  response  to  that 
problem.  See  section  VII.D.  for  a 
complete  description  of  technical 
assistance  grant  application 
requirements. 

IV.  Eligibility  for  Award 

The  Institute  is  authorized  by 
Congress  to  award  grants,  cooperative 
agreements,  and  contracts  to  the 
following  entities  and  types  of 
organizations: 

A.  State  and  local  courts  and  their 
agencies  (42  U.S.C.  10705(b)(1)(A)). 
Each  application  for  funding  from  a 
State  or  local  coiul  must  be  approved, 
consistent  with  State  law,  by  the  State's 
Supreme  Court  or  its  designated  agency 
or  council.  The  latter  shall  receive  all 
Institute  funds  awarded  to  such  courts 
and  be  responsible  for  assuring  proper 
administration  of  Institute  funds,  in 
accordance  with  section  IX.H.  of  this 
Guideline.  A  list  of  persons  to  contact 
in  each  State  regarding  approval  of 
{(pplications  from  State  and  local  courts 
and  administration  of  Institute  grants  to 
those  courts  is  contained  in  Appendix 
C. 

B.  National  nonprofit  organizations 
controlled  by,  operating  in  conjunction 
with,  and  serving  the  judicial  branches 
of  State  governments  (42  U.S.C. 
10705(b)(1)(B)). 

C.  National  nonprofit  organizations 
for  the  education  and  training  of  judges 
and  support  personnel  of  the  judicial 
branch  of  State  governments  (42  U.S.C. 
10705(b)(1)(C)).  An  applicant  is 
considered  a  national  education  and 
training  applicant  if: 

1.  The  principal  purpose  or  activity  of 
the  applicant  is  to  provide  education 
and  training  to  State  and  local  judges 
and  court  personnel;  and 

2.  The  applicant  demonstrates  a 
record  of  substantial  experience  in  the 
field  of  judicial  education  and  training. 

D.  Other  eligible  grant  recipients  (42 
U.S.C.  10705(b)(2)(A)-(D)). 

1.  Provided  that  the  objectives  of  the 
project  can  be  served  better,  the  Institute 
is  also  authorized  to  make  awards  to: 

a.  Nonprofit  organizations  with 
expertise  in  judicial  administration; 

b.  Institutions  of  higher  education; 

c.  Individuals,  partnerships,  firms, 
corporations  (for-profit  organizations 
must  waive  their  fees);  and 

d.  Private  agencies  with  expertise  in 
judicial  administration. 

2.  The  Institute  may  also  make  awards 
to  Federal,  State  or  local  agencies  and 


institutions  other  than  courts  for 
services  that  cannot  be  adequately 
provided  through  nongovernmental 
arrangements  (42  U.S.C.  10705(b)(3)). 

E.  Inter-agency  Agreements.  The 
Institute  may  enter  into  inter-agency 
agreements  with  Federal  agencies  (42 
U.S.C.  10705(b)(4))  and  .private  funders 
to  support  projects  consistent  with  the 
purposes  of  the  State  Justice  Institute 
Act. 

V.  Types  of  Projects  and  Grants;  Size  of 
Awards 

A.  Types  of  Projects 

The  Institute  supports  the  following 
general  types  of  projects: 

1.  Education  and  training; 

2.  Research  and  evaluation; 

3.  Demonstration;  and 

4.  Technical  assistance. 

B.  Types  of  Grants 

The  Institute  supports  the  following 
types  of  grants: 

1.  Project  Grants. 

See  sections  II.B.  and  D.,  VI.,  and 
VILA.  The  Institute  places  no  annual 
limitations  on  the  overall  number  of 
project  grant  awards  or  the  number  of 
awards  in  each  special  interest  category. 

2.  Continuation  Grants. 

See  sections  III.E.  and  VII.B.  In  FY 
2000,  the  Institute  is  allocating  no  more 
than  25%  of  available  grant  funds  for 
continuation  and  on-going  support 
grants. 

3.  On-going  Support  Grants. 
See  sections  m.O.  and  VII.C.  See 

Continuation  Grants  above  for 
limitations  on  funding  availability  in  FY 
2000. 

4.  Technical  Assistance  Grants 
See  section  lI.E.  In  FY  2000,  the 

Institute  is  reserving  up  to  $400,000  for 
these  grants. 

5.  Curriculum  Adaptation  Grants. 
See  sections  II.B.2.b.(2),  m.G.,  and 

VII.E.  In  FY  2000,  the  Institute  is 
reserving  up  to  $160,000  for  adaptations 
of  curricula  previously  developed  with 
SJI  funding. 

6.  Scholarships. 

See  section  II.B.2.b.(3).  III.S,  and 
Vn.F.  hi  FY  2000,  the  Institute  is 
reserving  up  to  $200,000  for 
scholarships  for  judges  and  court 
employees.  The  Institute  will  reserve 
sufficient  funds  each  quarter  to  assure 
the  availability  of  scholarships 
throughout  the  year. 

C.  Maximum  Size  of  Awards 

1.  Except  as  specified  below, 
applicants  for  new  project  grants  and 
continuation  grants  may  request  funding 
in  amounts  up  to  $200,000  for  15 
months,  although  new  and  continuation 


awards  in  excess  of  $150,000  are  likely 
to  be  rare  and  to  be  made,  if  at  all,  only 
for  highly  promising  proposals  that  will 
have  a  significant  impact  nationally. 

2.  Applicants  for  on-going  support 
grants  may  request  funding  in  amounts 
up  to  $600,000  over  three  years, 
although  awards  in  excess  of  $450,000 
are  likely  to  be  rare.  The  Institute  will 
ordinarily  release  funds  for  the  second 
and  third  years  of  on-going  support 
grants  on  the  following  conditions:  (1) 
The  project  is  performing  satisfactorily; 

(2)  appropriations  are  available  to 
support  the  project  that  fiscal  year;  and 

(3)  the  Board  of  Directors  determines 
that  the  project  continues  to  fail  within 
the  Institute's  priorities. 

3.  Applicants  for  technical  assistance 
grants  may  request  funding  in  amounts 
up  to  $30,000. 

4.  Apphcants  for  nuriculum 
adaptation  grants  may  request  funding 
in  amounts  up  to  $20,000. 

5.  Applicants  for  scholarships  may 
request  funding  in  amounts  up  to 
$1,500. 

D.  Length  of  Grant  Periods 

1.  Grant  periods  for  all  new  and 
continuation  projects  ordinarily  may  not 
exceed  15  months. 

2.  Grant  periods  for  on-going  support 
grants  ordinarily  may  not  exceed  36 
months. 

3.  Grant  periods  for  technical 
assistance  grants  and  curriculum 
adaptation  grants  ordinarily  may  not 
exceed  12  months. 

VI.  Concept  Papers 

Concept  papers  are  an  extremely 
important  part  of  the  application 
process  because  they  enable  the 
Institute  to  learn  the  program  areas  of 
primary  interest  to  the  courts  and  to 
explore  innovative  ideas,  without 
imposing  heavy  burdens  on  prospective 
applicants.  The  use  of  concept  papers 
also  permits  the  Institute  to  better 
project  the  natiu^  and  amount  of  grant 
awards.  The  concept  paper  requirement 
and  the  submission  deadlines  for 
concept  papers  and  applications  may  be 
waived  by  the  Executive  Director  for 
good  cause  (e.g.,  the  proposed  project 
coiUd  provide  a  significant  benefit  to  the 
State  courts  or  the  opportunity  to 
conduct  the  project  did  not  arise  imtil 
after  the  deadline). 

A.  Format  and  Content 

All  concept  papers  must  include  a 
cover  sheet,  a  program  narrative,  and  a 
preliminary  budget. 

1.  The  Cover  Sheet 

The  cover  sheet  for  all  concept  papers 
must  contain: 


56032 


Federal  Register / Vol.  64,  No.  199 /Friday,  October  15,  1999 /Notices 


^.  A  title  that  clearly  describes  the 
proposed  project; 

b.  The  name  and  address  of  the  court, 
organization,  or  individual  submitting 
the  paper; 

c.  The  name,  title,  address  (if  different 
from  that  in  b.),  and  telephone  number 
of  a  contact  person  who  can  provide 
further  information  about  the  paper; 

d.  The  letter  of  the  Special  Interest 
Category  (see  section  II.B.2.)  or  the 
number  of  the  statutory  Program  Area 
(see  section  II. A.)  that  the  proposed 
project  addresses  most  directly;  and 

e.  The  estimated  length  of  the 
proposed  project. 

Applicants  requesting  the  Board  to 
waive  the  application  requirement  and 
approve  a  grant  of  less  than  $40,000 
based  on  the  concept  paper  should  add 
APPLICATION  WAIVER  REQUESTED 
to  the  information  on  the  cover  page. 

2.  The  Program  Narrative 

The  program  narrative  of  a  concept 
paper  should  be  no  longer  than 
necessary,  but  must  not  exceed  eight  (8) 
double-spaced  pages  on  8V2  by  11  inch 
paper.  Margins  must  be  at  least  1  inch 
and  type  size  must  be  at  least  12  point 
and  12  cpi.  The  pages  should  be 
nimibered.  The  narrative  should 
describe: 

a.  Why  is  this  project  needed  and  how 
would  it  benefit  State  courts?  If  the 
project  is  to  be  conducted  in  a  specific 
location(s),  applicants  should  discuss 
the  particular  needs  of  the  project  site(s) 
to  be  addressed  by  the  project,  why 
those  needs  are  not  being  met  through 
the  use  of  existing  materials,  programs, 
procedures,  services,  or  other  resources, 
and  the  benefits  that  would  be  realized 
by  the  proposed  site(s). 

If  the  project  is  not  site-specific, 
applicants  should  discuss  the  problems 
that  the  proposed  project  would 
address,  why  existing  materials, 
programs,  procedures,  services,  or  other 
resources  cannot  adequately  resolve 
those  problems,  and  the  benefits  that 
would  be  realized  from  the  project  by 
State  courts  generally. 

b.  What  would  be  done  if  a  gmnt  is 
awarded?  Applicants  should  include  a 
summary  description  of  the  project  to  be 
conducted  and  the  approach  to  be  taken, 
including  the  anticipated  length  of  the 
grant  period.  Applicants  requesting  a 
waiver  of  the  application  requirement 
for  a  grant  of  less  than  540,000  should 
explain  the  proposed  methods  for 
conducting  the  project  as  fully  as  space 
allows,  and  include  a  detailed  task 
schedule  as  an  attachment  to  the 
concept  paper. 

c.  How  would  the  effects  and  quality 
of  the  project  be  determined? 
Applicants  should  include  a  summary 


description  of  how  the  project  would  be 
evaluated,  including  the  criteria  that 
would  be  used  to  measure  its  success  or 
impact. 

a.  How  would  others  find  out  about 
the  project  and  be  able  to  use  the 
results?  Applicants  should  describe  the 
products  that  would  result,  the  degree  to 
which  they  would  be  appUcable  to 
coiuts  across  the  nation,  and  to  whom 
the  products  and  results  of  the  project 
would  be  disseminated  in  addition  to 
the  SJI-designated  libraries  (e.g..  State 
chief  justices,  specified  groups  of  trial 
judges,  State  court  administrators, 
specified  groups  of  trial  court 
administrators.  State  judicial  educators, 
or  other  audiences). 

3.  The  Budget 

a.  Preliminary  Budget.  A  preliminary 
budget  must  be  attached  to  the  narrative 
that  includes  the  information  specified 
on  Form  E  included  in  Appendix  H  of 
this  Guideline.  Applicants  should  be 
aware  that  prior  written  Institute 
approval  is  required  for  any  consultant 
rate  in  excess  of  $300  per  day  and  that 
Institute  funds  may  not  be  used  to  pay 

a  consultant  in  excess  of  $900  per  day. 

b.  Concept  Papers  Requesting 
Accelerated  Award  of  a  Grant  of  Less 
than  $40,000.  Applicants  requesting  a 
waiver  of  the  application  requirement 
and  approval  of  a  grant  based  on  a 
concept  paper  under  C.  in  this  section 
must  attach  to  Form  E  (see  Appendix  H) 
a  budget  narrative  that  explains  the 
basis  for  each  of  the  items  listed  and 
indicates  whether  the  costs  would  be 
paid  from  grant  funds,  through  a 
matching  contribution,  or  fi'om  other 
sources.  Courts  requesting  an 
accelerated  award  must  also  attach  a 
Certificate  of  State  Approval — Form  B 
(Appendix  I)  signed  by  the  Chief  Justice 
of  the  State  Supreme  Court  or  the  Chief 
Justice's  designee. 

4.  Letters  of  Cooperation  or  Support 

The  Institute  encourages  concept 
paper  applicants  to  attach  letters  of 
cooperation  and  support  fi-om  the  courts 
and  related  agencies  that  would  be 
involved  in  or  directly  affected  by  the 
proposed  project.  Letters  of  support  may 
be  sent  under  separate  cover;  however, 
to  ensiu«  sufficient  time  to  bring  them 
to  the  Board's  attention,  support  letters 
sent  under  separate  cover  must  be 
received  no  later  than  January  5,  2000. 

5.  Page  Limits 

a.  The  Institute  will  not  accept 
concept  papers  with  program  narratives 
exceeding  eight  double-spaced  pages 
(see  A.2.  of  this  section).  This  page  limit 
does  not  include  the  cover  page,  budget 
form,  letters  of  cooperation  or  support. 


or,  for  papers  requesting  accelerated 
awards,  the  budget  narrative  and  task 
schedule.  Additional  material  should 
not  be  attached  unless  it  is  essential  to 
impart  a  clear  understanding  of  the 
project. 

b.  Applicants  submitting  more  than 
one  concept  paper  may  include  material 
that  would  be  identical  in  each  concept 
paper  in  a  cover  letter.  This  material 
will  be  incorporated  by  reference  into 
each  paper  and  counted  against  the 
eight-page  limit  for  each.  A  copy  of  the 
cover  letter  should  be  attached  to  each 
copy  of  each  concept  paper. 

6.  Sample  Concept  Papers 

Sample  concept  papers  fi'om  previous 
funding  cycles  are  available  fi-om  the 
Institute  upon  request. 

B.  Submission  Requirements 

With  the  exception  of  papers 
following  up  on  the  National 
Conference  on  Pro  Se  Litigants 
Appearing  in  Coiul,  an  original  and 
three  copies  of  all  concept  papers 
submitted  for  consideration  in  Fiscal 
Year  2000 — including  those  proposing 
projects  emanating  from  the  National 
Summit  on  Fatality  Reviews  held  in 
October  1998;  the  National  Conference 
on  Public  Trust  and  Confidence  in  the 
Justice  System  held  in  May  1999;  and 
the  National  Symposiimi  on  the  Futiu-e 
of  Judicial  Branch  Education  scheduled 
for  October  1999 — must  be  sent  by  first 
class  or  overnight  mail  or  by  courier 
(but  not  by  fax  or  e-mail)  no  later  than 
November  24, 1999. 

Concept  papers  following  up  on  the 
National  Conference  on  Pro  Se  Litigants 
Appearing  in  Coiut  must  be  sent  by  first 
class  or  overnight  mail  or  by  coiuier  by 
March  17,  2000. 

A  postmark  or  courier  receipt  will 
constitute  evidence  of  the  submission 
date.  All  envelopes  containing  concept 
papers  should  be  marked  CONCEPT 
PAPER  and  sent  to:  State  Justice 
Institute,  1650  King  Street,  Suite  600, 
Alexandria,  Virginia  22314. 

Receipt  of  each  concept  paper  will  be 
acknowledged  by  the  Institute  in 
writing.  Extensions  of  the  deadlines  for 
submission  of  concept  papers  will  not 
be  granted. 

C.  Institute  Review 
1.  Review  Process 

Concept  papers  will  be  reviewed 
competitively  by  the  Institute's  Board  of 
Directors.  Institute  staff  will  prepare  a 
narrative  summary  and  a  rating  sheet 
assigning  points  for  each  relevant 
selection  criterion  for  those  concept 
papers  which  fall  within  the  scope  of 
the  Institute's  funding  program  and 
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merit  serious  consideration  by  the 
Board.  Staff  will  also  prepare  a  list  of 
those  papers  that,  in  the  judgment  of  the 
Executive  Director,  propose  projects  that 
lie  outside  the  scope  of  the  Institute's 
program  or  are  not  likely  to  merit 
serious  consideration  by  the  Board.  The 
narrative  summaries,  rating  sheets,  and 
list  of  non-reviewed  papers  will  be 
presented  to  the  Board  for  its  review. 
Committees  of  the  Board  will  review 
concept  paper  summaries  within 
assigned  program  areas  and  prepare 
recommendations  for  the  full  Board. 
The  full  Board  of  Directors  will  then 
decide  which  concept  paper  applicants 
will  be  invited  to  submit  formal 
applications  for  funding.  The  decision 
to  invite  an  application  is  solely  that  of 
the  Board  of  Directors. 

The  Board  may  waive  the  application 
requirement  and  approve  a  grant  based 
on  a  concept  paper  for  a  project 
requiring  less  than  $40,000  when  the 
need  for  and  benefits  of  the  project  are 
clear  and  the  methodology  and  budget 
require  little  additional  explanation. 
Applicants  considering  whether  to 
request  consideration  for  an  accelerated 
award  should  make  certain  that  the 
proposed  budget  is  sufficient  to 
accomplish  the  project  objectives  in  a 
quality  manner.  Because  the  Institute's 
experience  has  been  that  projects  to 
conduct  empirical  research  or  a  program 
evaluation  ordinarily  require  a  more 
thorough  explanation  of  the 
methodology  to  be  used  than  can  be 
provided  within  the  space  limitations  of 
a  concept  paper,  the  Board  is  unlikely 
to  waive  the  appUcation  requirement  for 
such  projects. 

2.  Selection  Criteria 

a.  All  concept  papers  will  be 
evaluated  on  the  basis  of  the  following 
criteria: 

(1)  The  demonstration  of  need  for  the 
project; 

(2)  The  soundness  and  iimovativeness 
of  the  approach  described; 

(3)  The  benefits  to  be  derived  from  the 
project; 

(4)  The  reasonableness  of  the 
proposed  budget; 

(5)  The  proposed  project's 
relationship  to  one  of  the  "Special 
Interest"  categories  set  forth  in  section 
n.B;  and 

(6)  The  degree  to  which  the  findings, 
procedures,  training,  technology,  or 
other  results  of  the  project  can  be 
transferred  to  other  jurisdictions. 

Single  jurisdiction  concept  papers 
will  be  rated  on  the  proposed  project's 
relation  to  one  of  the  "Special  Interest" 
categories  set  forth  in  section  II.B.  and 
the  special  requirements  listed  in 
section  n.D.  and  Vn.A. 


b.  In  determining  which  concept 
papers  will  be  approved  for  award  or 
selected  for  development  into  full 
applications,  the  Iiistitute  will  also 
consider  the  availability  of  financial 
assistance  from  other  sources  for  the 
project;  the  amount  and  nature  (cash  or 
in-kind)  of  the  applicant's  anticipated 
match;  whether  the  applicant  is  a  State 
court,  a  national  court  support  or 
education  organization,  a  non-court  unit 
of  government,  or  another  type  of  entity 
eligible  to  receive  grants  imder  the 
Institute's  enabling  legislation  (see  42 
U.S.C.  10705(b)),  as  amended,  and 
section  IV  of  this  Grant  Guideline);  the 
extent  to  which  the  proposed  project 
would  also  benefit  the  Federal  courts  or 
help  the  State  courts  enforce  Federal 
constitutional  and  legislative 
requirements,  and  the  level  of 
appropriations  available  to  the  Institute 
in  the  current  year  and  the  amount 
expected  to  be  available  in  succeeding 
fiscal  years. 

3.  Notification  to  Applicants 

The  Institute  will  send  written  notice 
to  all  persons  submitting  concept 
papers,  informing  them  of  the  Board's 
decisions  regarding  their  papers  and  of 
the  key  issues  and  questions  that  arose 
during  the  review  process.  A  decision 
by  the  Board  not  to  invite  an  application 
may  not  be  appealed,  but  applicants 
may  resubmit  the  concept  paper  or  a 
revision  thereof  in  a  subsequent  funding 
cycle.  The  Institute  will  also  notify  the 
relevant  State  contact  (all  of  whom  are 
listed  in  Appendix  C)  when  the  Board 
invites  applications  submitted  by  courts 
within  that  State  or  that  specify  a 
participating  site  within  that  State. 

Vn.  AppUcatioiis 

A.  Project  Grants 

An  application  for  a  Project  Grant 
must  include  an  application  form; 
budget  forms  (with  appropriate 
documentation);  a  project  abstract  and 
program  narrative;  a  disclosing  of 
lobbying  form,  when  applicable;  and 
certain  certifications  and  assurances. 
The  Institute  will  send  the  required 
application  forms  to  applicants  invited 
to  submit  a  full  application.  Applicants 
may  photocopy  the  forms  to  make 
completion  easier. 

1.  Forms 

a.  Application  Form  (FORMA).  The 
application  form  requests  basic 
information  regarding  the  proposed 
project,  the  applicant,  and  the  total 
amount  of  funding  requested  from  the 
Institute.  It  also  requires  the  signature  of 
an  individual  authorized  to  certify  on 
behalf  of  the  applicant  that  the 


information  contained  in  the 
application  is  true  and  complete;  that 
submission  of  the  application  has  been 
authorized  by  the  applicant;  and  that  if 
funding  for  the  proposed  project  is 
approved,  the  applicant  will  comply 
with  the  requirement^  and  conditions  of 
the  award,  including  the  assurances  set 
forth  in  Form  D. 

b.  Certificate  of  State  Appmval 
(FORM  B).  An  application  from  a  State 
or  local  court  must  include  a  copy  of 
FORM  B  signed  by  the  State's  Chief 
Justice  or  Chief  Judge,  the  director  of  the 
designated  agency,  or  the  head  of  the 
designated  council.  The  signature 
denotes  that  the  proposed  project  has 
been  approved  by  the  State's  highest 
court  or  the  agency  or  council  it  has 
designated.  It  denotes  further  that  if 
funding  for  the  project  is  approved  by 
the  Institute,  the  coiirt  or  the  specified 
designee  will  receive,  administer,  and 
be  accountable  for  the  awarded  funds. 

c.  Budget  Forms  (FORM  C  or  Cl). 
Applicants  may  submit  the  proposed 
project  budget  either  in  the  tabular 
format  of  FORM  C  or  in  the  spreadsheet 
format  of  FORM  Cl.  Applicants 
requesting  $100,000  or  more  are 
strongly  encouraged  to  use  the 
spreadsheet  format.  If  the  proposed 
project  period  is  for  more  than  a  year, 

a  separate  form  should  be  submitted  for 
each  year  or  portion  of  a  year  for  which 
grant  support  is  requested,  as  well  as  for 
the  total  length  of  the  project. 

In  addition  to  FORM  C  or  Cl, 
applicants  must  provide  a  detailed 
budget  narrative  providing  an 
explanation  of  the  basis  for  the 
estimates  in  each  budget  category.  (See 
4.  below  in  this  section.) 

If  funds  from  other  sources  are 
required  to  conduct  the  project,  either  as 
match  or  to  support  other  aspects  of  the 
project,  the  source,  current  status  of  the 
request,  and  anticipated  decision  date 
must  be  provided. 

d.  Assurances  (FORMD).  This  form 
lists  the  statutory,  regulatory,  and  policy 
requirements  with  which  recipients  of 
Institute  funds  must  comply. 

e.  Disclosure  of  Lobbying  Activities. 
Applicants  other  than  units  of  State  or 
local  government  are  required  to 
disclose  whether  they,  or  another  entity 
that  is  part  of  the  same  organization  as 
the  applicant,  have  advocated  a  position 
before  Congress  on  any  issue,  and  to 
identify  the  specific  subjects  of  their 
lobbying  efforts.  (See  section  IX.A.6.) 

2.  Project  Abstract 

The  abstract  shoidd  highlight  the 
purposes,  goals,  methods  and 
anticipated  benefits  of  the  proposed 
project.  It  should  not  exceed  1  single- 
spaced  page  on  8V2  by  11  inch  paper. 
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3.  Program  Narrative 

The  program  narrative  for  an 
application  may  not  exceed  25  double- 
spaced  pages  on  8V2  by  11  inch  paper. 
Margins  must  be  at  least  1  inch,  and 
type  size  must  be  at  least  1 2-point  and 
12  cpi.  The  pages  should  be  numbered. 
This  page  limit  does  not  include  the 
forms,  the  abstract,  the  budget  narrative, 
and  any  appendices  containing  resumes 
and  letters  of  cooperation  or 
endorsement.  Additional  background 
material  should  be  attached  only  if  it  is 
essential  to  impart-a  clear 
imderstanding  of  the  proposed  project. 
Numerous  and  lengthy  appendices  are 
strongly  discouraged. 

The  program  narrative  should  address 
the  following  topics: 

a.  Project  Objectives.  The  applicant 
should  include  a  cleai,  concise 
statement  of  what  the  proposed  project 
is  intended  to  accomplish.  In  stating  the 
objectives  of  the  project,  applicants 
should  focus  on  the  overall 
programmatic  objective  (e.g.,  to  enhance 
understanding  and  skills  regarding  a 
specific  subject,  or  to  determine  how  a 
certain  procedure  affects  the  court  and 
litigants)  rather  than  on  operational 
objectives  (e.g.,  provide  training  for  32 
judges  and  court  managers,  or  review 
data  from  300  cases). 

b.  Program  Areas  to  be  Covered.  The 
applicant  should  note  the  Special 
Interest  Category  or  Categories  that  are 
addressed  by  the  proposed  project  {see 
section  II.B.).  If  the  proposed  project 

^oespot  fall  within  one  of  the  Institute's 
Special  Interest  Categories,  the 
applicant  should  list  the  Statutory 
Program  Area  or  Areas  that  are 
addressed  by  the  proposed  project.  (See 
section  n.A.) 

c.  Need  for  the  Project.  If  the  project 
is  to  be  conducted  in  a  specific 
location(s),  the  applicant  should  discuss 
the  particular  needs  of  the  project  site(s) 
to  be  addressed  by  the  project  and  why 
those  needs  are  not  being  met  through 
the  use  of  existing  materials,  programs, 
procedures,  services,  or  other  resources. 

If  the  project  is  not  site-specific,  the 
applicant  should  discuss  the  problems 
that  the  proposed  project  would 
address,  and  why  existing  materials, 
programs,  procedures,  services,  or  other 
resources  cannot  adequately  resolve 
those  problems.  The  discussion  shoidd 
include  specific  references  to  the 
relevant  literature  and  to  the  experience 
in  the  field. 

d.  Tasks,  Methods  and  Evaluation.  (1) 
Tasks  and  Methods.  The  applicant 
should  delineate  the  tasks  to  be 
performed  in  achieving  the  project 
objectives  and  the  methods  to  be  used 


for  accomplishing  each  task.  For 
example: 

(a)  For  research  and  evaluation 
projects,  the  applicant  should  include 
the  data  sources,  data  collection 
strategies,  variables  to  be  examined,  and 
analytic  procedures  to  be  used  for 
conducting  the  research  or  evaluation 
and  ensuring  the  validity  and  general 
applicability  of  the  results.  For  projects 
involving  human  subjects,  the 
discussion  of  methods  should  address 
the  procedures  for  obtaining 
respondents*  informed  consent, 
ensuring  the  respondents'  privacy  and 
fieedom  from  risk  or  harm,  and  the 
protection  of  others  who  are  not  the 
subjects  of  research  but  would  be 
affected  by  the  research.  If  the  potential 
exists  for  risk  or  harm  to  the  human 
subjects,  a  discussion  should  be 
included  that  explains  the  value  of  the 
proposed  research  and  the  methods  to 
be  used  to  minimize  or  eliminate  such 
risk. 

(b)  For  education  and  training 
projects,  the  applicant  should  include 
the  adult  education  techniques  to  be 
used  in  designing  and  presenting  the 
program,  including  the  teaching/ 
learning  objectives  of  the  educational 
design,  the  teaching  methods  to  be  used, 
and  the  opportunities  for  structured 
interaction  among  the  participants;  how 
faculty  would  be  recruited,  selected, 
and  trained;  the  proposed  number  and 
length  of  the  corierences,  courses, 
seminars,  or  workshops  to  be  conducted 
and  the  estimated  number  of  persons 
who  would  attend  them;  the  materials  to 
be  provided  and  how  they  would  be 
developed;  and  the  cost  to  participants. 

(c)  For  demonstration  projects,  the 
applicant  should  include  the 
demonstration  sites  and  the  reasons 
they  were  selected,  or  if  the  sites  have 
not  been  chosen,  how  they  would  be 
identified  and  their  cooperation 
obtained;  and  how  the  program  or 
procedures  would  be  implemented  and 
monitored. 

(d)  For  technical  assistance  projects, 
the  applicant  should  explain  the  types 
of  assistance  that  would  be  provided; 
the  particular  issues  and  problems  for 
which  assistance  would  be  provided; 
how  requests  would  be  obtained  and  the 
tjrpe  of  assistance  determined;  how 
suitable  providers  would  be  selected 
and  briefed;  how  reports  would  be 
reviewed;  and  the  cost  to  recipients. 

(2)  Evaluation.  Every  project  design 
must  include  an  evaluation  plan  to 
determine  whether  the  project  met  its 
objectives.  The  evaluation  should  be 
designed  to  provide  an  objective  and 
independent  assessment  of  the 
effectiveness  or  usefulness  of  the 
training  or  services  provided;  the  impact 


of  the  procedures,  technology,  or 
services  tested;  or  the  validity  and 
applicability  of  the  research  conducted. 
In  addition,  where  appropriate,  the 
evaluation  process  should  be  designed 
to  provide  on-going  or  periodic  feedback 
on  the  effectiveness  or  utility  of  the 
project  in  order  to  promote  its 
continuing  improvement.  The  plan 
should  present  the  qualifications  of  the 
evaluator(s);  describe  the  criteria  that 
would  be  used  to  evaluate  the  project's 
effectiveness  in  meeting  its  objectives; 
explain  how  the  evaluation  would  be 
conducted,  including  the  specific  data 
coUection  and  analysis  techniques  to  be 
used;  discuss  why  this  approach  would 
be  appropriate;  and  present  a  schedule 
for  completion  of  the  evaluation  within 
theproposed  project  period. 

The  evaluation  plan  should  be 
appropriate  to  the  type  of  project 
proposed.  For  example: 

(a)  Research.  An  evaluation  approach 
suited  to  many  research  projects  is  a 
review  by  an  advisory  panel  of  the 
research  methodology,  data  collection 
instruments,  preliminary  analyses,  and 
products  as  they  are  drafted.  The  panel 
should  be  comprised  of  independent 
researchers  and  practitioners 
representing  the  perspectives  affected 
by  the  proposed  project. 

(b)  Education  and  Training.  The  most 
valuable  approaches  to  evaluating 
educational  or  training  programs 
reinforce  the  participants'  learning 
experience  while  providing  useful 
feedback  on  the  impact  of  the  program 
and  possible  areas  for  improvement. 
One  appropriate  evaluation  approach  is 
to  assess  the  acquisition  of  new 
knowledge,  skills,  attitudes  or 
understanding  through  participant 
feedback  on  the  seminar  or  training 
event.  Such  feedback  might  include  a 
self-assessment  on  what  was  learned 
along  with  the  participant's  response  to 
the  quality  and  effectiveness  of  faculty 
presentations,  the  format  of  sessions,  the 
value  or  usefulness  of  the  material 
presented,  and  other  relevant  factors. 
Another  appropriate  approach  would  be 
to  use  an  independent  observer  who 
might  request  both  verbal  and  written 
responses  fi'om  participants  in  the 
program.  When  an  education  project 
involves  the  development  of  curricular 
materials,  an  advisor}'  panel  of  relevant 
experts  can  be  coupled  with  a  test  of  the 
curriculum  to  obtain  the  reactions  of 
participants  and  faculty  as  indicated 
above. 

(c)  Demonstration.  The  evaluation 
plan  for  a  demonstration  project  should 
encompass  an  assessment  of  program 
effectiveness  (e.g.,  how  well  did  it 
work?);  user  satisfaction,  if  appropriate; 
the  cost-effectiveness  of  the  program;  a 
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process  analysis  of  the  program  (e.g., 
was  the  program  implemented  as 
designed,  and/ or  did  it  provide  the 
services  intended  to  the  targeted 
population?);  the  impact  of  the  program 
(e.g.,  what  effect  did  the  program  have 
on  the  court,  and/or  what  benefits 
resulted  from  the  program?);  and  the 
repUcability  of  the  program  or 
components  of  the  program. 

(d)  Technical  Assistance.  For 
technical  assistance  projects,  applicants 
should  explain  how  the  quality, 
timeliness,  and  impact  of  the  assistance 
provided  would  be  determined,  and 
develop  a  mechanism  for  feedback  from 
both  the  users  and  providers  of  the 
technical  assistance. 

Evaluation  plans  involving  hiunan 
subjects  should  include  a  discussion  of 
the  procedures  for  obtaining 
respondents'  informed  consent, 
ensuring  the  respondents'  privacy  and 
freedom  from  risk  or  harm,  and  the 
protection  of  others  who  are  not  the 
subjects  of  evaluation  but  would  be 
affected  by  it.  Other  than  the  provision 
of  confidentiality  to  respondents, 
human  subject  protection  issues 
ordinarily  are  not  applicable  to 
participants  evaluating  an  education 
program. 

e.  Project  Management.  The  applicant 
should  present  a  detailed  management 
plan,  including  the  starting  and 
completion  date  for  each  task;  the  time 
commitments  to  the  project  of  key  staff 
and  their  responsibilities  regarding  each 
project  task;  and  the  procedures  that 
would  ensure  that  all  tasks  are 
performed  on  time,  within  budget,  and 
at  the  highest  level  of  quality.  In 
preparing  the  project  time  line,  Gantt 
Chart,  or  schedule,  applicants  should 
make  certain  that  all  project  activities, 
including  publication  or  reproduction  of 
project  products  and  their  initial 
dissemination,  would  occiu-  within  the 
proposed  project  period.  The 
management  plan  must  also  provide  for 
the  submission  of  Quarterly  Progress 
and  Financial  Reports  within  30  days 
after  the  close  of  each  calendar  quarter 
(i.e.,  no  later  than  January  30,  April  30, 
July  30,  and  October  30). 

Applicants  should  be  aware  that  the 
Institute  is  imlikely  to  approve  more 
than  one  limited  extension  of  the  grant 
period.  Therefore,  the  management  plan 
should  be  as  realistic  as  possible  and 
fully  reflect  the  time  commitments  of 
the  proposed  project  staff  and 
consultants. 

/.  Products.  The  program  narrative  in 
the  application  should  contain  a 
description  of  the  products  to  be 
developed  (e.g.,  training  cxuricula  and 
materials,  videotapes,  articles,  manuals, 
or  handbooks),  including  when  they 


would  be  submitted  to  the  Institute.  The 
budget  should  include  the  cost  of 
producing  and  disseminating  the 
product  to  each  in-State  SJI  library, 
State  chief  justice,  State  court 
administrator,  and  other  judges  or  court 
personnel. 

(1)  Dissemination  Plan.  The 
application  must  explain  how  and  to 
whom  the  products  would  be 
disseminated;  describe  how  they  would 
benefit  the  State  courts,  including  how 
they  could  be  used  by  judges  and  court 
personnel;  identify  development, 
production,  and  dissemination  costs 
covered  by  the  project  budget;  and 
present  the  basis  on  which  products  and 
services  developed  or  provided  under 
the  grant  would  be  offered  to  the  courts 
community  and  the  public  at  large  [i.e., 
whether  products  would  be  distributed 
at  no  cost  to  recipients,  or  if  costs  are 
involved,  the  reason  for  charging 
recipients  and  the  estimated  price  of  the 
product).  (See  section  IX.A.lO.b.) 
Ordinarily,  applicants  should  schedule 
all  product  preparation  and  distribution 
activities  within  the  project  period. 

A  copy  of  each  product  must  be  sent 
to  the  library  established  in  each  State 
to  collect  the  materials  developed  with 
Institute  support.  (A  list  of  these 
libraries  is  contained  in  Appendix  D.) 
To  facilitate  their  use,  all  videotaped 
products  should  be  distributed  in  VHS 
format. 

Seventeen  (17)  copies  of  all  project 
products  must  be  submitted  to  the 
Institute.  A  master  copy  of  each 
videotape,  in  addition  to  17  copies  of 
each  videotape  product,  must  also  be 
provided  to  the  Institute. 

(2)  Types  of  Products  -^nd  Press 
Releases.  The  type  of  product  to  be 
prepared  depends  on  the  nature  of  the 
project.  For  example,  in  most  instances, 
the  products  of  a  research,  evaluation, 
or  demonstration  project  should  include 
an  article  summarizing  the  project 
findings  that  is  publishable  in  a  journal 
serving  the  coiuls  community 
nationally,  an  executive  summary  that 
would  be  disseminated  to  the  project's 
primary  audience,  or  both.  Applicants 
proposing  to  conduct  empirical  research 
or  evaluation  projects  with  national 
import  should  describe  how  they  would 
make  their  data  available  for  secondary 
analysis  after  the  grant  period.  (See 
section  IX. A.  13. a.) 

The  curricula  and  other  products 
developed  by  education  and  training 
projects  should  be  designed  for  use 
outside  the  classroom  so  that  they  may 
be  used  again  by  original  participants 
and  others  in  the  course  of  their  duties. 

In  addition,  recipients  of  project 
grants  must  prepare  a  press  release 
describing  the  project  and  announcing 


the  results  and  distribute  the  release  to 
a  list  of  national  and  State  judicial 
branch  organizations.  SJI  will  provide 
press  release  guidelines  and  a  fist  of 
recipients  to  grantees  at  least  30  days 
before  the  end  of  the  grant  period. 

(3)  Institute  Review.  Applicants  must 
submit  a  final  draft  of  all  written  grant 
products  to  the  Institute  for  review  and 
approval  at  least  30  days  before  the 
products  are  submitted  for  publication 
or  reproduction.  For  products  in  a 
videotape  or  CD-ROM  format, 
apphcants  must  provide  for  incremental 
Institute  review  of  the  product  at  the 
treatment,  script,  rough-cut,  and  final 
stages  of  development,  or  their 
equivalents.  No  grant  funds  may  be 
obligated  for  publication  or 
reproduction  of  a  final  grant  product 
without  the  written  approval  of  the 
Institute.  (See  section  DC.A.lOe.) 

(4)  Acknowledgment,  Disclaimer,  and 
Logo.  Applicants  must  also  include  in 
all  project  products  a  prominent 
acloiowledgment  that  support  was 
received  from  the  Institute  and  a 
disclaimer  paragraph  based  on  the 
example  provided  in  section  IX.A.10.  of 
the  Guideline.  The  "SJI"  logo  must 
appear  on  the  front  cover  of  a  written 
product,  or  in  the  opening  frames  of  a 
video,  imless  the  Institute  approves 
another  placement. 

g.  Applicant  Status.  An  applicant  that 
is  not  a  State  or  local  court  and  has  not 
received  a  grant  from  the  Institute 
within  the  past  two  years  should  state 
whether  it  is  either  a  national  non-profit 
organization  controlled  by,  operating  in 
conjimction  with,  and  serving  the 
judicial  branches  of  State  govenmients; 
or  a  national  non-profit  organization  for 
the  education  and  training  of  State  court 
judges  and  support  persoimel.  See 
section  IV.  If  the  applicant  is  a 
nonjudicial  unit  of  Federal,  State,  or 
local  government,  it  must  explain 
whether  the  proposed  services  could  be 
adequately  provided  by  non- 
governmental entities. 

h.  Staff  Capability.  The  applicant 
should  include  a  summary  of  the 
training  and  experience  of  the  key  staff 
members  and  consultants  that  qualiiy 
them  for  conducting  and  managing  the 
proposed  project.  Resumes  of  identified 
staff  should  be  attached  to  the 
application.  If  one  or  more  key  staff 
members  and  consultants  are  not  known 
at  the  time  of  the  application,  a 
description  of  the  criteria  that  would  be 
used  to  select  persons  for  these 
positions  shoudd  be  included.  The 
applicant  also  should  identif\'  the 
person  who  would  be  responsible  for 
the  financial  management  and  financial 
reporting  for  the  proposed  project. 
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/.  Organizational  Capacity. 
Applicants  that  have  not  received  a 
grant  from  the  Institute  within  the  past 
two  years  should  include  a  statement 
describing  their  capacity  to  administer 
grant  funds,  including  the  financial 
systems  used  to  monitor  project 
ex{)enditures  (and  income,  if  any),  and 
a  summary  of  their  past  experience  in 
administering  grants,  as  well  as  any 
resources  or  capabilities  that  they  have 
that  would  particularly  assist  in  the 
successful  completion  of  the  project. 

Unless  requested  otherwise,  an 
applicant  that  has  received  a  grant  from 
the  Institute  within  the  past  two  years 
should  describe  only  the  changes  in  its 
organizational  capacity,  tax  status,  or 
financial  capability  that  may  affect  its 
capacity  to  administer  a  grant. 

If  the  applicant  is  a  non-profit 
organization  (other  than  a  university),  it 
must  also  provide  documentation  of  its 
501(c)  tax-exempt  status  as  determined 
by  the  Internal  Revenue  Service  and  a 
copy  of  a  current  certified  audit  report. 
For  purposes  of  this  requirement, 
ctirrent  means  no  earlier  than  two  years 
prior  to  the  current  calendar  year. 

If  a  current  audit  report  is  not 
available,  the  Institute  will  require  the 
organization  to  complete  a  financial 
capability  questionnaire  which  must  be 
signed  by  a  Certified  Public  Accountant. 
Other  applicants  may  be  required  to 
provide  a  current  audit  report,  a 
financial  capability  questionnaire,  or 
both,  if  specifically  requested  to  do  so 
by  the  Institute. 

/.  Statement  of  Lobbying  Activities. 
Non-governmental  applicants  must 
submit  the  Institute's  Disclosure  of 
Lobbying  Activities  Form,  which 
docimients  whether  they,  or  another 
entity  that  is  a  part  of  the  same 
organization  as  the  applicant,  have 
advocated  a  position  before  Congress  on 
any  issue,  and  identifies  the  specific 
subjects  of  their  lobbying  efforts. 

k.  Letters  of  Cooperation  or  Support. 
If  the  cooperation  of  courts, 
organizations,  agencies,  or  individuals 
other  than  the  applicant  is  required  to 
conduct  the  project,  the  applicant 
should  attach  written  assurances  of 
cooperation  and  availability  to  the 
application,  or  send  them  under 
separate  cover.  To  ensure  sufficient  time 
to  bring  them  to  the  Board's  attention, 
letters  of  support  sent  under  separate 
cover  must  be  received  no  more  than  30 
days  after  the  deadline  for  mailing  the 
application. 

4.  Budget  Narrative 

The  budget  narrative  should  provide 
the  basis  for  the  computation  of  all 
project-related  costs.  When  the 
proposed  project  would  be  partially 


supported  by  grants  from  other  funding 
sources,  applicants  should  make  clear 
what  costs  would  be  covered  by  those 
other  grants.  Additional  background  or 
schedules  may  be  attached  if  they  are 
essential  to  obtaining  a  clear 
understanding  of  the  proposed  budget. 
Numerous  and  lengthy  appendices  are 
strongly  discouraged. 

The  budget  narrative  should  cover  the 
costs  of  all  components  of  the  project 
and  clearly  identify  costs  attributable  to 
the  project  evaluation.  Under  0MB 
grant  guidelines  incorporated  by 
reference  in  this  Guideline,  grant  funds 
may  not  be  used  to  purchase  alcoholic 
beverages. 

a.  Justification  of  Personnel 
Compensation.  The  applicant  should  set 
forth  the  percentages  of  time  to  be 
devoted  by  the  individuals  who  would 
staff  the  proposed  project,  the  annual 
salary  of  each  of  those  persons,  and  the 
number  of  work  days  per  year  used  for 
calculating  the  percentages  of  time  or 
daily  rates  of  those  individuals.  The 
applicant  should  explain  any  deviations 
from  current  rates  or  established  written 
organizational  policies.  If  grant  funds 
are  requested  to  pay  the  salary  and 
related  costs  for  a  current  employee  of 

a  court  or  other  unit  of  government,  the 
applicant  should  explain  why  this 
would  not  constitute  a  supplantation  of 
State  or  local  funds  in  violation  of  42 
U.S.C.  10706(d)(1).  An  acceptable 
explanation  may  be  that  the  position  to 
be  filled  is  a  new  one  established  in 
conjunction  with  the  project  or  that  the 
grant  funds  woiild  support  only  the 
portion  of  the  employee's  time  that 
would  be  dedicated  to  new  or  additional 
duties  related  to  the  project. 

b.  Fringe  Benefit  Computation.  The 
applicant  should  provide  a  description 
of  the  hinge  benefits  provided  to 
employees.  If  percentages  are  used,  the 
authority  for  such  use  should  be 
presented,  as  well  as  a  description  of  the 
elements  included  in  the  determination 
of  the  percentage  rate. 

c.  Consultant/Contractual  Services 
and  Honoraria.  The  applicant  should 
describe  the  tasks  each  consultant 
would  perform,  the  estimated  total 
amoimt  to  be  paid  to  each  consultant, 
the  basis  for  compensation  rates  (e.g., 
the  number  of  days  multiplied  by  the 
daily  consultant  rates),  and  the  method 
for  selection.  Rates  for  consultant 
services  must  be  set  in  accordance  with 
section  X.I.2.C.  Honorarium  pajmients 
must  be  justified  in  the  same  maimer  as 
other  consultant  payments.  Prior  written 
Institute  approval  is  required  for  any 
consultant  rate  in  excess  of  $300  per 
day;  Institute  funds  may  not  be  used  to 
pay  a  consultant  more  than  $900  per 
day. 


d.  Travel  Transportation  costs  and 
per  diem  rates  must  comply  with  the 
policies  of  the  applicant  organization.  If 
the  applicant  does  not  have  an 
established  travel  policy,  then  travel 
rates  must  be  consistent  with  those 
established  by  the  Institute  or  the 
Federal  Government.  (A  copy  of  the 
Institute's  travel  policy  is  available 
upon  request.)  The  budget  narrative 
should  include  an  explanation  of  the 
rate  used,  including  the  components  of 
the  per  diem  rate  and  the  basis  for  the 
estimated  transportation  expenses.  The 
purpose  of  the  travel  should  also  be 
included  in  the  narrative. 

e.  Equipment.  Grant  funds  may  be 
used  to  pimihase  only  the  equipment 
necessary  to  demonstrate  a  new 
technological  application  in  a  court  or 
that  is  otherwise  essential  to 
accomplishing  the  objectives  of  the 
project.  Equipment  purchases  to  support 
basic  court  operations  ordinarily  will 
not  be  approved.  The  applicant  should 
describe  ihe  equipment  to  be  purchased 
or  leased  and  explain  why  the 
acquisition  of  that  equipment  is 
essential  to  accomplish  the  project's 
goals  and  objectives.  The  narrative 
should  clearly  identify  which 
eqmpment  is  to  be  leased  and  which  is 
to  be  purchased.  The  method  of 
procurement  should  also  be  described. 
Purchases  for  automatic  data  processing 
equipment  must  comply  with  section 
X.I.2.b. 

/.  Supplies.  The  applicant  should 
provide  a  general  description  of  the 
supplies  necessary  to  accomplish  the 
goals  and  objectives  of  the  grant.  In 
addition,  the  applicant  should  provide 
the  basis  for  the  amoimt  requested  for 
this  expenditure  category. 

g.  Construction.  Construction 
expenses  are  prohibited  except  for  the 
limited  purposes  set  forth  in  section 
IX.A.15.  Any  allowable  construction  or 
renovation  expense  should  be  described 
in  detail  in  the  budget  narrative. 

h.  Telephone.  Applicants  should 
include  anticipated  telephone  charges, 
distinguishing  between  monthly  charges 
and  long  distance  charges  in  the  budget 
narrative.  Also,  applicants  should 
provide  the  basis  used  to  calculate  the 
monthly  and  long  distance  estimates. 

J.  Postage.  Anticipated  postage  costs 
for  project-related  mailings,  including 
distribution  of  the  final  product(s), 
should  be  described  in  the  budget 
narrative.  The  cost  of  special  mailings, 
such  as  for  a  survey  or  for  annoimcing 
a  workshop,  should  be  distinguished 
from  routine  operational  mailing  costs. 
The  bases  for  ail  postage  estimates 
should  be  included  in  the  budget 
narrative. 
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/.  Printing/Photocopying.  Anticipated 
costs  for  printing  or  pbotocopjing 
project  documents,  reports,  and 
publications  should  be  included  in  the 
budget  narrative,  along  with  the  bases 
used  to  calculate  these  estimates. 

k.  Indirect  Costs.  Applicants  should 
despribe  the  indirect  cost  rates 
applicable  to  the  grant  in  detail.  If  costs 
often  included  within  an  indirect  cost 
rate  are  charged  directly  (e.g.,  a 
percentage  of  the  time  of  senior 
managers  to  supervise  product 
activities),  the  applicant  should  specify 
that  these  costs  are  not  included  within 
its  approved  indirect  cost  rate.  These 
rates  must  be  established  in  accordance 
with  section  X.I.4.  If  the  applicant  has 
an  indirect  cost  rate  or  allocation  plan 
approved  by  any  Federal  granting 
agency,  a  copy  of  the  approved  rate 
agreement  should  be  attached  to  the 
application. 

/.  Match.  The  applicant  should 
describe  the  source  of  any  matching 
contribution  and  the  natizre  of  the  match 
provided.  Any  additional  contributions 
to  the  project  should  be  described  in 
this  section  of  the  budget  narrative  as 
well.  If  in-kind  match  is  to  be  provided, 
the  applicant  should  describe  how  the 
amoimt  and  value  of  the  time,  services, 
or  materials  actually  contributed  would 
be  docimiented  for  audit  purposes. 
Applicants  should  be  aware  that  the 
time  spent  by  participants  in  education 
courses  does  not  qualify  as  in-kind 
match. 

Applicants  that  do  not  contemplate 
making  matching  contributions 
continuously  throughout  the  course  of 
the  project  or  on  a  task-by-task  basis 
must  provide  a  schedule  within  30  days 
after  the  beginning  of  the  project  period 
indicating  at  what  points  during  the 
project  period  the  matching 
contributions  would  be  made.  (See 
sections  III.N.,  VHI.B.,  IX.A.7.,  and 
X.E.I.) 

5.  Submission  Requirements 

a.  Every  applicant  must  submit  an 
original  and  foiu-  copies  of  the 
application  package  consisting  of  FORM 
A;  FORM  B,  if  the  application  is  from 
a  State  or  local  court,  or  a  Disclosure  of 
Lobbying  Form,  if  the  applicant  is  not 
a  unit  of  State  or  local  government;  the 
Budget  Forms  (either  FORM  C  or  C-1); 
the  Application  Abstract;  Program 
Narrative;  Budget  Narrative;  and  any 
necessary  appendices. 

All  applications  invited  by  the 
Institute's  Board  of  Directors  must  be 
sent  by  first  class  or  overnight  mail  or 
by  courier  no  later  than  May  10,  2000. 
A  postmark  or  coiuier  receipt  will 
constitute  evidence  of  the  submission 
date.  Please  mark  APPLICATION  on  the 


application  package  envelope  and  send 
it  to:  State  Justice  Institute,  1650  King 
Street,  Suite  600,  Alexandria,  VA  22314. 

Receipt  of  each  application  will  be 
acknowledged  in  writing.  Extensions  of 
the  deadline  for  submission  of 
applications  will  not  be  granted.  See 
3.k.  above  in  this  section  for  deadlines 
for  letters  of  support. 

b.  Applicants  submitting  more  than 
one  application  may  include  material 
that  would  be  identical  in  each 
application  in  a  cover  letter.  This 
material  will  be  incorporated  by 
reference  into  each  application  and 
coimted  against  the  25-page  limit  for  the 
program  narrative.  A  copy  of  the  cover 
letter  should  be  attached  to  each  copy 
of  each  application. 

B.  Continuation  Grant  Applications 

1.  Purpose  and  Scope 

Continuation  grants  are  intended  to 
support  projects  with  a  limited  duration 
that  involve  the  same  type  of  activities 
as  the  previous  project.  They  are 
intended  to  enhance  the  specific 
program  or  service  produced  or 
established  during  the  prior  grant 
period.  They  may  be  used,  for  example, 
when  a  project  is  divided  into  two  or 
more  sequential  phases,  for  secondary 
analysis  of  data  obtained  in  an  Institute- 
supported  research  project,  or  for  more 
extensive  testing  of  an  innovative 
technology,  procediue,  or  program 
developed  with  SJI  grant  support. 
Continuation  grants  should  be 
distinguished  from  on-going  support 
grants,  which  are  awarded  to  support 
critically  needed  long-term  national 
scope  projects.  See  C.  below  in  this 
section. 

The  award  of  an  initial  grant  to 
support  a  project  does  not  constitute  a 
commitment  by  the  Institute  to  continue 
funding.  For  a  project  to  be  considered 
for  continuation  funding,  the  grantee 
must  have  completed  all  project  tasks 
and  met  all  grant  requirements  and 
conditions  in  a  timely  manner,  absent 
extenuating  circumstances  or  prior 
Institute  approval  of  changes  to  the 
project  design.  Continuation  grants  are 
not  intended  to  provide  support  for  a 
project  for  which  the  grantee  has 
imderestimated  the  amount  of  time  or 
funds  needed  to  accomplish  the  project 
tasks. 

2.  Letters  of  Intent 

In  lieu  of  a  concept  paper,  a  grantee 
seeking  a  continuation  grant  must 
inform  the  Institute,  by  letter,  of  its 
intent  to  submit  an  application  for  such 
funding  as  soon  as  the  need  for 
continued  funding  becomes  apparent 


but  no  less  than  120  days  before  the  end 
of  the  current  grant  period. 

a.  A  letter  oi  intent  must  be  no  more 
than  3  single-spaced  pages  on  8V2  by  11 
inch  paper  and  contain  a  concise  but 
thorough  explanation  of  the  need  for 
continuation;  an  estimate  of  the  funds  to 
be  requested;  and  a  brief  description  of 
anticipated  changes  in  the  scope,  focus, 
or  audience  of  the  project. 

b.  Within  30  days  after  receiving  a 
letter  of  intent.  Institute  staff  will  review 
the  proposed  activities  for  the  next 
project  period  and  inform  the  grantee  of 
specific  issues  to  be  addressed  in  the 
continuation  application  and  the  date 
by  which  the  application  must  be 
submitted. 

3.  Application  Format 

An  application  for  a  continuation 
grant  must  include  an  application  form, 
budget  forms  (with  appropriate 
doomientation),  a  project  abstract 
conforming  to  the  format  set  forth  in 
A.2.  of  this  section,  a  program  narrative, 
a  budget  narrative,  a  Certificate  of  State 
Approval— FORM  B  (Appendix  1}  if  the 
applicant  is  a  State  or  local  court,  a 
disclosure  of  lobbying  form  (from 
applicants  other  than  units  of  State  or 
local  government),  and  any  necessary 
appendices. 

The  program  narrative  should 
conform  to  the  length  and  format 
requirements  set  forth  in  A.  3.  of  this 
section.  However,  rather  than  the  topics 
listed  there,  the  program  narrative  of  a 
continuation  application  should 
include: 

a.  Project  Objectives.  The  applicant 
should  clearly  and  concisely  state  what 
the  continuation  project  is  intended  to 
accomplish. 

b.  Need  for  Continuation.  The 
applicant  should  explain  why 
continuation  of  the  project  is  necessary 
to  achieve  the  goals  of  the  project,  and 
how  the  continuation  would  benefit  the 
participating  courts  or  the  courts 
community  generally,  by  explaining,  for 
example,  how  the  original  goals  and 
objectives  of  the  project  would  be 
unfulfilled  if  it  were  not  continued;  or 
how  the  value  of  the  project  would  be 
enhanced  by  its  continuation. 

c.  Report  of  Current  Project  Activities. 
The  applicant  should  discuss  the  status 
of  all  activities  conducted  during  the 
previous  project  period.  Applicants 
should  identify  any  activities  that  were 
not  completed,  and  explain  why. 

d.  Evaluation  Findings.  The  applicant 
should  present  the  key  findings,  impact, 
or  recommendations  resulting  firom  the 
evaluation  of  the  project,  if  available, 
and  how  they  would  be  addressed 
during  the  proposed  continuation.  If  the 
findings  are  not  yet  available,  the 
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applicant  should  provide  the  date  by 
which  they  would  be  submitted  to  the 
Institute.  Ordinarily,  the  Board  will  not 
consider  an  application  for  continuation 
hinding  imtil  the  Institute  has  received 
the  evaluator's  report. 

e.  Tasks,  Methods.  Staff  and  Gmntee 
Capability.  The  applicant  should  fully 
describe  any  changes  in  the  tasks  to  be 
performed,  the  methods  to  be  used,  the 
products  of  the  project,  and  how  and  to 
whom  those  products  would  be 
disseminated,  as  well  as  any  changes  in 
the  assigned  staff  or  the  grantee's 
organizational  capacity.  Applicants 
should  include,  in  addition,  the  criteria 
and  methods  by  which  the  proposed 
continuation  project  would  be 
evaluated. 

/.  Task  Schedule.  The  applicant 
should  present  a  detailed  task  schedule 
and  timeline  for  the  next  project  period. 

g.  Other  Sources  of  Support.  The 
applicant  should  indicate  why  other 
sources  of  support  would  be  inadequate, 
inappropriate,  or  unavailable. 

4.  Budget  and  Budget  Narrative 

The  applicant  should  provide  a 
complete  budget  and  budget  narrative 
conforming  to  the  requirements  set  forth 
in  A.4.  in  this  section.  Changes  in  the 
funding  level  requested  should  be 
discussed  in  terms  of  corresponding 
increases  or  decreases  in  the  scope  of 
activities  or  services  to  be  rendered.  In 
addition,  the  applicant  should  estimate 
the  amount  of  grant  funds  that  would 
remain  unobligated  at  the  end  of  the 
current  grant  period. 

5.  References  to  Previously  Submitted 
Material 

A  continuation  application  should  not 
repeat  information  contained  in  a 
previously  approved  application  or 
other  previously  submitted  materials, 
but  should  provide  specific  references 
to  such  materials  where  appropriate. 

6.  Submission  Reqiiirements 

The  submission  requirements  set  forth 
in  A.5.  in  this  section,  other  than  the 
mailing  deadline,  apply  to  continuation 
applications. 

C.  On-going  Support  Grants 

1.  Purpose  and  Scope 

On-going  support  grants  aie  intended 
to  support  projects  that  are  national  in 
scope  and  provide  the  State  courts  with 
services,  programs  or  products  for 
which  there  is  a  continuing  critical 
need.  An  on-going  support  grant  may 
also  be  used  to  fund  longitudinal 
research  that  directly  benefits  the  State 
coiuts.  On-going  support  grants  are 
subject  to  the  limits  on  size  and 
duration  set  forth  in  V.C2.  and  V.D.2. 


The  Board  will  consider  awarding  an 
on-going  support  grant  for  a  period  of 
up  to  36  months.  The  total  amount  of 
the  grant  will  be  fixed  at  the  time  of  the 
initial  award.  Funds  ordinarily  will  be 
made  available  in  annual  increments  as 
specified  in  section  V.C.2. 

The  award  of  an  initial  grant  to 
support  a  project  does  not  constitute  a 
commitment  by  the  Institute  to  provide 
on-going  support  at  the  end  of  the 
original  project  period.  A  project  is 
eligible  for  consideration  for  an  on- 
going support  grant  if: 

a.  The  project  is  supported  by  and  has 
been  evaluated  under  a  grant  fi'om  the 
Institute; 

b.  The  project  is  national  in  scope  and 
provides  a  significant  benefit  to  the 
State  courts; 

c.  There  is  a  continuing  critical  need 
for  the  services,  programs  or  products 
provided  by  the  project,  indicated  by 
the  level  of  use  and  support  by  members 
of  the  court  community; 

d.  The  project  is  accomplishing  its 
objectives  in  an  effective  and  efficient 
manner;  and 

e.  It  is  likely  that  the  service  or 
program  provided  by  the  project  would 
be  curtailed  or  significantly  reduced 
without  Institute  support. 

Each  on-going  support  application 
must  include  an  evaluation  component 
assessing  its  effectiveness  and  operation 
throughout  the  grant  period.  The 
evaluation  shoiUd  be  independent  but     * 
may  be  designed  collaboratively  by  the 
evaluator  and  the  grantee.  The  design 
should  call  for  regular  feedback  from  the 
evaluator  to  the  grantee  throughout  the 
project  period  concerning 
recommendations  for  mid-course 
corrections  or  improvement  of  the 
project,  as  well  as  periodic  reports  to  the 
Institute  at  relevant  points  in  the 
project. 

An  interim  evaluation  report  must  be 
submitted  18  months  into  the  3-year 
grant  period.  The  decision  to  release 
Institute  funds  to  support  the  third  year 
of  the  project  will  be  based  on  the 
interim  evaluation  findings  and  the 
applicant's  response  to  any  deficiencies 
noted  in  the  report,  as  well  as  the 
availability  of  appropriations  and  the 
project's  consistency  with  the  Institute's 
priorities. 

A  final  evaluation  assessing  the 
effectiveness,  operation  of,  and 
continuing  need  for  the  project  must  be 
submitted  90  days  before  the  end  of  the 
3-year  project  period.  In  addition,  a 
detailed  annual  task  schedule  must  be 
submitted  not  later  than  45  days  before 
the  end  of  the  first  and  second  years  of 
the  grant  period,  along  with  an 
explanation  of  any  necessary  revisions 


in  the  projected  costs  for  the  remainder 
of  the  project  period. 

2.  Letters  of  Intent 

In  lieu  of  a  concept  paper,  an 
applicant  seeking  an  on-going  support 
grant  must  inform  the  Institute,  by 
letter,  of  its  intent  to  submit  an 
application  for  such  funding  as  soon  as 
the  need  for  continuing  funding 
becomes  apparent  but  no  less  than  120 
days  before  the  end  of  the  ciurent  grant 
period.  The  letter  of  intent  should  be  in 
the  same  format  as  that  prescribed  for 
continuation  grants  in  B.2.  of  this 
section. 

3.  Format 

An  application  for  an  on-going 
support  grant  must  include  an 
application  form;  budget  forms  (with 
appropriate  documentation);  a 
Certificate  of  State  Approval— FORM  B 
(Appendix  I)  if  the  applicant  is  a  State 
or  local  court;  a  Disclosiire  of  Lobbying 
Activities  form  (from  applicants  other 
than  imits  of  State  or  local  government); 
a  project  abstract  conforming  to  the 
format  set  forth  in  A.2.  of  this  section; 
a  program  narrative;  a  budget  narrative; 
and  any  necessary  appendices. 

The  program  narrative  should 
conform  to  the  length  and  format 
requirements  set  forth  in  A.3.  of  this 
section;  however,  rather  than  the  topics 
listed  there,  the  program  narrative  of 
applications  for  on-going  support  grants 
should  address: 

a.  Description  of  Need  for  and 
Benefits  of  the  Project.  The  applicant 
should  provide  a  detailed  discussion  of 
the  benefits  provided  by  the  project  to 
the  State  courts  aroimd  the  country, 
including  the  degree  to  which  State 
courts.  State  court  judges,  or  State  court 
managers  and  personnel  are  using  the 
services  or  programs  provided  by  the 
project. 

b.  Demonstration  of  Court  Support. 
The  applicant  should  demonstrate 
support  for  the  continuation  of  the 
project  from  the  courts  community. 

c.  Report  on  Current  Project  Activities. 
The  applicant  should  discuss  the  extent 
to  which  the  project  has  met  its  goals 
and  objectives,  identify  any  activities 
that  have  not  been  completed,  and 
explain  why  they  have  not  been 
completed. 

d.  Evaluation  Findings.  The  applicant 
should  attach  a  copy  of  the  final 
evaluation  report  regarding  the 
effectiveness,  impact,  and  operation  of 
the  project,  specify  the  key  findings  or 
recommendations  resulting  from  the 
evaluation,  and  explain  how  they  would 
be  addressed  during  the  next  three 
years.  Ordinarily,  the  Board  will  not 
consider  an  application  for  on-going 
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support  until  the  Institute  has  received 
the  evaluator's  report. 

e.  Objectives,  Tasks,  Methods,  Staff 
and  Grantee  Capability.  The  applicant 
should  describe  fully  any  changes  in  the 
objectives;  tasks  to  be  performed;  the 
methods  to  be  used;  the  products  of  the 
project;  how  and  to  whom  those 
products  would  be  disseminated;  the 
assigned  staff;  and  the  grantee's 
organizational  capacity.  The  grantee 
also  should  describe  the  steps  it  would 
take  to  obtain  support  from  other 
sources  for  the  continued  operation  of 
the  project. 

/.  Task  Schedule.  The  applicant 
should  present  a  general  schedule  for 
the  full  proposed  project  period  and  a 
detailed  task  schedule  for  the  first  year 
of  the  proposed  new  project  period. 

g.  Other  Sources  of  Support.  The 
applicant  should  describe  what  efforts  it 
has  taken  to  secure  support  for  the 
project  from  other  sources. 

4.  Budget  and  Budget  Narrative 

The  applicant  should  provide  a 
complete  three-year  budget  and  budget 
narrative  conforming  to  the 
requirements  set  forth  in  A.4.  of  this 
section,  and  estimate  the  amount  of 
grant  funds  that  would  remain 
unobligated  at  the  end  of  the  current 
grant  period.  Changes  in  the  funding 
level  requested  should  be  discussed  in 
terms  of  corresponding  increases  or 
decreases  in  the  scope  of  activities  or 
services  to  be  rendered.  A  complete 
budget  narrative  should  be  provided  for 
the  full  project  as  well  as  for  each  year, 
or  portion  of  a  year,  for  which  grant 
support  is  requested.  The  budget  should 
provide  for  realistic  cost-of-living  and 
staff  salary  increases  over  the  coiu^e  of 
the  requested  project  period.  Applicants 
shoiUd  be  aware  diat  the  histitute  is 
unlikely  to  approve  a  supplemental 
budget  increase  for  an  on-going  support 
grant  in  the  absence  of  well- 
dociunented,  unanticipated  factors  that 
would  clearly  justify  the  requested 
increase. 

5.  References  to  Previously  Submitted 
Material 

An  application  for  an  on-going 
support  grant  should  not  repeat 
information  contained  in  a  previously 
approved  application  or  other 
previously  submitted  materials,  but 
should  provide  specific  references  to 
such  materials  where  appropriate. 

6.  Submission  Requirements 

The  submission  requirements  set  forth 
in  A.5.  of  this  section,  other  than  the 
mailing  deadline,  apply  to  applications 
for  on-going  support  grants. 


D.  Technical  Assistance  Grants 

1.  Purpose  and  Scope 

Technical  assistance  grants  are 
awarded  to  State  and  local  courts  to 
obtain  the  assistance  of  outside  experts 
in  diagnosing,  developing,  and 
implementing  a  response  to  a  particular 
problem  in  a  jurisdiction. 

2.  Application  Procediu^s 

In  lieu  of  formal  applications, 
applicants  for  Technical  Assistance 
grants  may  submit,  at  any  time,  an 
original  and  three  copies  of  a  detailed 
letter  describing  the  proposed  project. 
Letters  from  an  individual  trial  or 
appellate  court  must  be  signed  by  the 
presiding  judge  or  manager  of  that  court. 
Letters  from  the  State  court  system  must 
be  signed  by  the  Chief  Justice  or  State 
Coiut  Administrator. 

3.  Application  Format 

Although  there  is  no  prescribed  form 
for  the  letter  nor  a  minimum  or 
maximiun  page  limit,  letters  of 
application  should  include  the 
following  information: 

a.  Need  for  Funding.  What  is  the 
critical  need  facing  the  court?  How 
would  the  proposed  technical  assistance 
help  the  court  meet  this  critical  need? 
Why  cannot  State  or  local  resources 
fully  support  the  costs  of  the  required 
consultant  services? 

b.  Project  Description.  What  tasks 
would  the  consultant  be  expected  to 
perform,  and  how  would  they  be; 
accomplished?  Which  organization  or 
individual  would  be  hired  to  provide 
the  assistance,  and  how  was  this 
considtant  selected?  If  a  consultant  has 
noi  yet  been  identified,  what  procedures 
and  criteria  would  be  used  to  select  the 
consultant?  (Applicants  are  expected  to 
follow  their  jurisdictions'  normal 
procedures  for  procuring  consultant 
services.)  What  is  the  time  firame  for 
completion  of  the  technical  assistance? 
How  would  the  court  oversee  the  project 
and  provide  guidance  to  the  consultant, 
and  who  at  the  court  would  be 
responsible  for  coordinating  all  project 
tasks  and  submitting  quarterly  progress 
and  financial  status  reports? 

If  the  consultant  has  been  identified, 
the  applicant  should  provide  a  letter 
from  that  individual  or  organization 
docimienting  interest  in  and  availability 
for  the  project,  as  well  as  the 
consultant's  ability  to  complete  the 
assignment  within  the  proposed  time 
frame  and  for  the  proposed  cost.  The 
consultant  must  agree  to  submit  a 
detailed  written  report  to  the  court  and 
the  Institute  upon  completion  of  the 
technical  assistance. 


c.  Likelihood  of  Implementation. 
What  steps  have  been  or  would  be  taken 
to  facilitate  implementation  of  the 
consultant's  reconmiendations  upon 
completion  of  the  technical  assistance? 
For  example,  if  the  support  or 
cooperation  of  specific  court  ofiicials  or 
committees,  other  agencies,  funding 
bodies,  organizations,  or  a  court  other 
than  the  applicant  would  be  needed  to 
adopt  the  changes  recommended  by  the 
consultant  and  approved  by  the  court, 
how  would  they  be  involved  in  the 
review  of  the  recommendations  and 
development  of  the  implementation 
plan? 

d.  Support  for  the  Project  from  the 
State  Supreme  Court  or  its  Designated 
Agency  or  Council.  Written  concurrence 
on  the  need  for  the  technical  assistance 
must  be  submitted.  This  concurrence 
may  be  a  copy  of  SJI  Form  B  (see 
Appendix  I)  signed  by  the  Chief  Justice 
of  the  State  Supreme  Court  or  the  Chief 
Justice's  designee,  or  a  letter  from  the 
State  Chief  Justice  or  designee.  The 
concurrence  may  be  submitted  with  the 
applicant's  letter  or  imder  separate 
cover  prior  to  consideration  of  the 
application.  The  concurrence  also  must 
specify  whether  the  State  Supreme 
Court  would  receive,  administer,  and 
account  for  the  grant  funds,  if  awarded, 
or  would  designate  the  local  court  or  a 
specified  agency  or  council  to  receive" 
the  funds  directly. 

4.  Budget  and  Matching  State 
Contribution 

A  completed  Form  E,  Preliminary        , 
Budget  (see  Appendix  H)  and  budget 
narrative  must  be  included  with  the 
letter  requesting  technical  assistance. 
The  estimated  cost  of  the  technical 
assistance  services  should  be  broken 
down  into  the  categories  listed  on  the 
budget  form  rather  than  aggregated 
under  the  ConsiUtant/Contractual 
category. 

The  budget  narrative  should  provide 
the  basis  for  all  project-related  costs, 
including  the  bsisis  for  determining  the 
estimated  consultant  costs,  if 
compensation  of  the  consultant  is 
required  (e.g.,  the  number  of  days  per 
task  times  the  requested  daily 
consultant  rate).  Applicants  should  be 
aware  that  consultant  rates  above  $300 
per  day  must  be  approved  in  advance  by 
the  Institute,  and  that  no  consultant  wiU 
be  paid  more  than  $900  per  day.  In 
addition,  the  budget  should  provide  for 
submission  of  two  copies  of  the 
consultant's  final  report  to  the  Institute. 

Recipients  of  technical  assistance 
grants  do  not  have  to  submit  an  audit 
but  must  maintain  appropriate 
documentation  to  support  expenditures. 
(See  section  IX.  A.  3.) 
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5.  Submission  Requirements 

Letters  of  application  may  be 
submitted  at  any  time;  however,  all  of 
the  letters  received  during  a  calendar 
quarter  will  be  considered  at  one  time. 
Applicants  submitting  letters  between 
June  12  and  September  30, 1999  will  be 
notiHed  of  the  Board's  decision  by 
December  10, 1999;  those  submitting 
letters  between  October  1, 1999  and 
January  14,  2000  will  be  notified  by 
March  31,  2000;  notification  of  the 
Board's  decisions  concerning  letters 
mailed  between  January  15  and  March 
11,  2000,  will  be  made  by  May  26,  2000; 
and  notice  of  decisions  regarding  letters 
submitted  between  March  11  and  June 
10,  2000  will  be  made  by  August  25, 
2000.  Subject  to  the  availability  of 
sufficient  appropriations  for  fiscal  year 
2000,  applicants  submitting  letters 
between  June  1 1  and  September  29, 
2000.  will  be  notified  by  December  15, 
2000. 

If  the  support  or  cooperation  of 
agencies,  binding  bodies,  organizations, 
or  courts  other  than  the  applicant  would 
be  needed  in  order  for  the  consultant  to 
perform  the  required  tasks,  written 
assurances  of  such  support  or 
cooperation  should  accompany  the 
application  letter.  Support  letters  also 
may  be  submitted  imder  separate  cover; 
however,  to  ensure  that  there  is 
sufficient  time  to  bring  them  to  the 
attention  of  the  Board's  Technical 
Assistance  Committee,  letters  sent 
under  separate  cover  must  be  received 
not  less  than  three  weeks  prior  to  the 
Board  meeting  at  which  the  technical 
assistance  requests  will  be  considered 
(i.e.,  bv  October  21, 1999,  and  February 
10.  April  13,  and  July  7.  2000). 

E.  Curriculum  Adaptation  Gmnts 

1.  Piupose  and  Scope 

Curriculum  Adaptation  grants  are 
available  to  State  and  local  courts  to 
support  replication  or  modification  of  a 
model  training  program  originally 
developed  with  Institute  funds. 
Ordinarily,  Curriculum  Adaptation 
grants  may  not  be  used  to  support  more 
than  two  presentations  of  a  curriculum. 

2.  Application  Procedures 

In  lieu  of  concept  papers  and  formal 
applications,  applicants  should  submit 
an  original  and  three  photocopies  of  a 
detailed  letter. 

3.  Application  Format 

Although  there  is  no  prescribed 
format  for  the  letter,  or  a  minimum  or 
maximum  page  limit,  letters  of 
application  should  include  the 
following  information: 


a.  Project  Description.  What  is  the 
title  of  the  model  cur~culum  to  be 
adapted  and  who  developed  it?  What 
are  the  project's  goals?  Why  is  this 
education  program  needed  at  the 
present  time?  What  program 
components  would  be  implemented, 
and  what  types  of  modifications,  if  any, 
are  anticipated  in  length,  format, 
learning  objectives,  teaching  methods, 
or  content?  Who  would  be  responsible 
for  adapting  the  model  ciuriculum? 
Who  would  the  participants  be,  how 
many  would  there  be,  how  would  they 
be  recruited,  and  from  where  would 
they  come  (e.g.,  from  across  the  State, 
from  a  single  local  jurisdiction,  bom  a 
multi-State  region)? 

b.  Need  for  Funding.  Why  are 
sufficient  State  or  local  reso\ut:es 
unavailable  to  fully  support  the 
modification  and  presentation  of  the 
model  ciuriculum?  What  is  the  potential 
for  replicating  or  integrating  the 
program  in  the  futiue  using  State  or 
local  funds,  once  it  has  been 
successfully  adapted  and  tested? 

c.  Likelihood  of  Implementation. 
What  is  the  proposed  timeline  and  what 
process  would  be  used  for  modifying 
and  presenting  the  program?  Who 
would  serve  as  faculty,  and  how  were 
they  selected?  What  measures  would  be 
taken  to  evaluate  and  facilitate 
subsequent  improvements  in 
presentations  of  the  program? 
(Ordinarily,  an  independent  evaluation 
of  a  ciirriculum  adaptation  project  is  not 
required;  however,  the  results  of  any 
evaluation  should  be  included  in  the 
final  report.) 

d.  Expressions  of  Interest  by  Judges 
and/or  Court  Personnel.  Does  the 
proposed  program  have  the  supportof 
the  court  system  leadership,  and  of 
judges,  court  managers,  and  judicial 
education  personnel  who  are  expected 
to  attend?  (This  may  be  demonstrated  by 
attaching  letters  of  support.) 

e.  Chief  Justice's  Concurrence.  Local 
courts  should  attach  a  concurrence  form 
signed  by  the  Chief  Justice  of  the  State 
or  his  or  her  designee.  (See  Form  B, 
Appendix  I.) 

4.  Budget  and  Matching  State 
Contribution 

Applicants  should  attach  a  copy  of 
budget  Form  E  (see  Appendix  H)  and  a 
budget  narrative  (see  A.4.  in  this  -. 
section)  that  describes  the  basis  for  the 
computation  of  all  project-related  costs 
and  the  source  of  the  match  offered.  As 
with  other  awards  to  State  or  local 
courts,  cash  or  in-kind  match  must  be 
provided  in  an  amoimt  equal  to  at  least 
50%  of  the  grant  amount  requested. 


5.  Submission  Requirements 

Letters  of  application  may  be 
submitted  at  any  time.  However, 
applicants  should  allow  at  least  90  days 
between  the  date  of  submission  and  the 
date  of  the  proposed  program  to  allow 
sufficient  time  for  needed  planning. 

F.  Scholarships 

1.  Purpose  and  Scope 

The  purposes  of  the  Institute 
scholarship  program  are  to  enhance  the 
skills,  knowledge,  and  abilities  of  judges 
and  court  managers;  enable  State  court 
judges  and  court  managers  to  attend  out- 
of-State  educational  programs 
sponsored  by  national  and  State 
providers  that  they  could  not  otherwise 
attend  because  of  limited  State,  local . 
and  personal  budgets;  and  provide 
States,  judicial  educators,  and  the 
Institute  with  evaluative  information  on 
a  range  of  judicial  and  court-related 
education  programs. 

Scholarships  will  be  granted  to 
individuals  only  for  the  purpose  of 
attending  an  educational  program  in 
another  State.  An  applicant  may  apply 
for  a  scholarship  for  only  one 
educational  program  during  any  one 
application  cycle. 

Scholarship  funds  may  be  used  only 
to  cover  the  costs  of  tuition  and 
transportation  expenses.  Transportation 
expenses  may  include  round-trip  coach 
airfare  or  train  fare.  Scholarship 
recipients  are  strongly  encouraged  to 
take  advantage  of  excursion  or  other 
special  air  fares  (e.g.,  reductions  offered 
when  a  ticket  is  purchased  21  days  in 
advance  of  the  travel  date  or  because  the 
traveler  is  staying  over  a  Saturday  night) 
when  making  their  travel  arrangements. 
Recipients  who  drive  to  a  program  site 
may  receive  $.31 /mile  up  to  the  amoimt 
of  the  advanced-purchase  round-trip 
airfare  between  their  homes  and  the 
program  sites.  Funds  to  pay  tuition  and 
transportation  expenses  in  excess  of 
$1,500  and  other  costs  of  attending  the 
program — such  as  lodging,  meals, 
materials,  transportation  to  and  from 
airports,  and  local  transportation 
(including  rental  cars) — at  the  program 
site  must  be  obtained  from  other  sources 
or  be  borne  by  the  scholarship  recipient. 
Scholarship  applicants  are  encouraged 
to  check  other  sources  of  financial 
assistance  and  to  combine  aid  fi'om 
various  sources  whenever  possible. 

A  scholarship  is  not  transferable  to 
another  individual.  It  may  be  used  only 
for  the  course  specified  in  the 
application  unless  attendance  at  a 
different  course  that  meets  the  eligibility 
requirements  is  approved  in  writing  by 
the  Institute.  Decisions  on  such  requests 


Federal  Register / Vol.  64,  No.  199 /Friday.  October  15,  1999 /Notices 


56041 


will  be  made  within  30  days  after  the 
receipt  of  the  request  letter. 

2.  Eligibility  Requirements 

a.  Recipients.  Scholarships  can  be 
awarded  only"  to  full-time  judges  of  State 
or  local  trial  and  appellate  courts;  full- 
time  professional,  State  or  local  court 
personnel  with  management 
responsibilities;  and  supervisory  and 
management  probation  personnel  in 
judicial  branch  probation  offices.  Senior 
judges,  part-time  judges,  quasi-judicial 
hearing  officers  including  referees  and 
commissioners.  State  administrative  law 
judges,  staff  attorneys,  law  clerks,  line 
staff,  law  enforcement  officers,  and 
other  executive  branch  personnel  are 
not  eligible  to  receive  Scholarships. 

b.  Courses.  A  Scholarship  can  be 
awarded  only  for  a  course  presented  in 
a  State  other  than  the  one  in  which  the 
applicant  resides  or  works  that  is 
designed  to  enhance  the  skills  of  new  or 
experienced  judges  and  court  managers; 
address  any  of  the  topics  listed  in  the 
histitute's  Special  Interest  categories;  or 
is  offered  by  a  recognized  graduate 
program  for  judges  or  court  managers. 
The  annual  or  mid-year  meeting  of  a 
State  or  national  organization  of  which 
the  applicant  is  a  member  does  not 
qualify  as  an  out-of-State  educational 
program  for  scholarship  purposes,  even 
though  it  may  include  workshops  or 
other  training  sessions. 

Applicants  are  encouraged  not  to  wait 
for  the  decision  on  a  Scholarship  to 
register  for  an  educational  program  they 
wish  to  attend. 

3.  Forms 

a.  Judicial  Education  Scholarship 
Application— FORM  S-1  (Appendix  G). 
The  application  form  requests  basic 
information  about  the  applicant  and  the 
educational  program  the  applicant 
would  like  to  attend.  It  also  addresses 
the  applicant's  commitment  to  share  the 
skills  and  knowledge  gained  with  local 
court  colleagues  and  to  submit  an 
evaluation  of  the  program  the  applicant 
attends. 

b.  Scholarship  Application 
Concurrence— FORM  S-2  (Appendix  G). 
Judges  and  court  managers  applying  for 
Scholarships  must  submit  the  written 
concurrence  of  the  Chief  Justice  of  the 
State's  Supreme  Court  (or  the  Chief 
Justice's  designee)  on  the  Institute's 
Judicial  Education  Scholarship 
Concurrence  form  (see  Appendix  G). 
The  signatiu-e  of  the  presiding  judge  of 
the  applicant's  court  cannot  be 
substituted  for  that  of  the  Chief  Justice 
or  the  Chief  Justice's  designee.  Court 
managers,  other  than  elected  clerks  of 
court,  also  must  submit  letters  of 


support  from  their  immediate 
supervisors. 

4.  Submission  Requirements 

Scholarship  applications  must  be 
submitted  during  the  periods  specified 
below: 

October  1-December  1,  1999,  for 
programs  beginning  between  January  1 
and  March  31,  2000; 

January  7-March  7,  2000,  for 
programs  beginning  between  April  1 
and  Jime  30,  2000; 

April  3-June  1,  2000,  for  programs 
beginning  between  July  1  and 
September  30,  2000; 

July  5-September  1,  2000,  for 
programs  beginning  between  October  1 
and  December  31,  2000;  and 

October  2-December  1.  2000,  for 
programs  beginning  between  January  1 
and  March  31,  2001. 

No  exceptions  or  extensions  will  be 
granted.  Applications  sent  prior  to  the 
beginning  of  an  application  period  will 
be  treated  as  having  been  sent  one  week 
after  the  beginning  of  that  application 
period.  All  the  required  items  must  be 
received  for  an  application  to  be 
considered.  If  the  Concurrence  form  or 
letter  of  support  is  sent  separately  from 
the  application,  the  postmark  date  of  the 
last  item  to  be  sent  will  be  used  in 
applying  the  above  criteria. 

All  applications  should  be  sent  by 
mail  or  courier  (not  fax  or  e-mail)  to: 
Scholarship  Program  Coordinator,  State 
Justice  Institute,  1650  King  Street,  Suite 
600,  Alexandria,  VA  22314. 

Vm.  Application  Review  Procedures 

A.  Preliminary  Inquiries 

The  Institute  staff  will  answer 
inquiries  concerning  application 
procedures.  The  staff  contact  will  be 
named  in  the  Institute's  letter 
acknowledging  receipt  of  the 
application. 

B.  Selection  Criteria 

1.  Project,  Continuation,  and  On-Going 
Support  Grant  Applications 

a.  All  applications  will  be  rated  on  the 
basis  of  the  criteria  set  forth  below.  The 
Institute  will  accord  the  greatest  weight 
to  the  following  criteria: 

(1)  The  soundness  of  the 
methodology; 

(2)  The  demonstration  of  need  for  the 
project; 

(3)  The  appropriateness  of  the 
proposed  evaluation  design; 

(4)  The  applicant's  management  plan 
and  organizational  capabilities; 

(5)  The  qualifications  of  the  project's 
staff; 

(6)  The  products  and  benefits 
resulting  from  the  project  including  the 


extent  to  which  the  project  will  have 
long-term  benefits  for  State  courts  across 
the  nation; 

(7)  The  degree  to  which  the  findings, 
procedures,  training,  technology,  or 
other  results  of  the  project  can  be 
transferred  to  other  jurisdictions. 

(8)  The  reasonableness  of  the 
proposed  budget; 

(9)  The  demonstration  of  cooperation 
and  support  of  other  agencies  that  may 
be  affected  by  the  project;  and 

(10)  The  proposed  project's 
relationship  to  one  of  the  "Special 
Interest"  categories  set  forth  in  section 

-n.B. 

b.  For  continuation  and  on-going 
support  grant  applications,  the  key 
findings  and  recommendations  of 
evaluations  and  the  proposed  responses 
to  those  findings  and  recommendations 
also  will  be  considered. 

c.  In  determining  which  applicants  to 
fund,  the  Institute  will  also  consider 
whether  the  applicant  is  a  State  court, 
a  national  court  support  or  education 
organization,  a  non-court  ujiit  of 
government,  or  other  type  of  entity 
eligible  to  receive  grants  under  the 
Institute's  enabling  legislation  (see  42 
U.S.C.  10705(6)  (as  amended)  and 
Section  IV.  above);  the  availability  of 
financial  assistance  from  other  sources 
for  the  project;  the  amount  and  nature 
(cash  or  in-kind)  of  the  applicant's 
match;  the  extent  to  which  the  proposed 
project  would  also  benefit  the  Federal 
courts  or  help  State  courts  enforce 
Federal  constitutional  and  legislative 
requirements;  and  the  level  of 
appropriations  available  to  the  Institute 
in  the  current  year  and  the  amount 
expected  to  be  available  in  succeeding 
fiscal  years. 

2.  Technical  Assistance  Grant 
Applications 

Technical  Assistance  grant 
applications  will  be  rated  on  the  basis 
of  the  following  criteria: 

a.  Whether  the  assistance  would 
address  a  critical  need  of  the  court: 

b.  The  soundness  of  the  technical 
assistance  approach  to  the  problem; 

c.  The  qualifications  of  the 
consultant(s)  to  be  hired,  or  the  specific 
criteria  that  will  be  used  to  select  the 
consul  tant(s); 

d.  Commitment  on  the  part  of  the 
court  to  act  on  the  consultants 
recommendations;  and 

e.  The  reasonableness  of  the  proposed 
budget. 

The  Institute  also  will  consider  factors 
such  as  the  level  and  nature  of  the 
match  that  would  be  provided,  diversity 
of  subject  matter,  geographic  diversity, 
the  level  of  appropriations  available  to 
the  Institute  in  the  current  year,  and  the 
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amount  expected  to  be  available  in 
succeeding  fiscal  years. 

3.  Curricxdum  Adaptation  Grant 
Applications 

Curriculum  Adaptation  grant 
applications  will  be  rated  on  tbe  basis 
of  the  following  criteria: 

a.  The  goals  and  objectives  of  the 
proposed  project; 

b.  The  need  for  outside  funding  to 
support  the  program; 

c.  The  appropriateness  of  the 
approach  in  achieving  the  project's 
educational  objectives; 

d.  The  likelihood  of  effective 
implementation  and  integration  into  the 
State's  or  local  jurisdiction's  ongoing 
educational  programming;  and 

e.  Expressions  of  interest  by  the 
judges  and/or  court  personnel  who 
would  be  directly  involved  in  or 
affected  by  the  project. 

The  Institute  will  also  consider  factors 
such  as  the  reasonableness  of  the 
amoimt  requested,  compliance  with 
match  requirements,  diversity  of  subject 
matter,  geographic  diversity,  the  level  of 
appropriations  available  in  the  current 
year,  and  the  amount  expected  to  be 
available  in  succeeding  fiscal  years. 

4.  Scholarships 

Scholarships  will  be  awarded  on  the 
basis  of: 

a.  The  date  on  which  the  application 
and  concurrence  (and  support  letter,  if 
required)  were  sent; 

b.  The  imavailability  of  State  or  local 
funds  to  cover  the  costs  of  attending  the 
program  or  scholarship  funds  from 
another  source; 

c.  The  absence  of  educational 
programs  in  the  applicant's  State 
addressing  the  topic{s)  covered  by  the 
educational  program  for  which  the 
scholarship  is  being  sought; 

d.  Geographic  balance  among  the 
recipients; 

e.  The  balance  of  scholarships  among 
educational  programs; 

f.  The  balance  of  scholarships  among 
the  types  of  courts  represented;  and 

g.  The  level  of  appropriations 
available  to  the  Institute  in  the  ciurent 
year  and  the  amount  expected  to  be 
available  in  succeeding  fiscal  years. 

The  postmark  or  courier  receipt  will 
be  used  to  determine  the  date  on  which 
the  application  form  and  other  required 
items  were  sent. 

C.  Review  and  Approval  Process 

1.  Project,  Continuation,  and  Chi-going 
Support  Grant  Applications 

Applications  will  be  reviewed 
competitively  by  the  Board  of  Directors. 
The  Institute  staff  will  prepare  a 


narrative  summary  of  each  application 
and  a  rating  sheet  assigning  points  for 
each  relevant  selection  criterion.  When 
necessary,  applications  may  also  be 
reviewed  by  outside  experts. 
Committees  of  the  Board  will  review 
applications  within  assigned  program 
categories  and  prepare 
recommendations  to  the  full  Board.  The 
full  Board  of  Directors  will  then  decide 
which  appfications  to  approve  for 
grants.  The  decision  to  award  a  grant  is 
solely  that  of  the  Board  of  Directors. 

Awards  approved  by  the  Board  vill 
be  signed  by  the  Chairman  of  the  Board 
on  behalf  of  the  Institute. 

2.  Technical  Assistance  and  Curriculmn 
Adaptation  Grant  Applications 

The  Institute  staff  will  prepare  a 
narrative  summary  of  each  application 
and  a  rating  sheet  assigning  points  for 
each  relevant  selection  criterion. 
Applications  will  be  reviewed 
competitively  by  a  committee  of  the 
Board  of  Directors.  The  Board  of 
Directors  has  delegated  its  authority  to 
approve  Technical  Assistance  and 
Curriculmn  Adaptation  grants  to  the 
committee  established  for  each  program. 

Approved  awards  will  be  signed  by 
the  Chairman  of  the  Board  on  behalf  of 
the  Institute. 

3.  Scholarships 

Scholarship  applications  sre  reviewed 
quarterly  by  a  committee  of  the 
Institute's  Board  of  Directors.  The  Board 
of  Directors  has  delegated  its  authority 
to  approve  Scholarships  to  the 
committee  established  for  the  program. 

Approved  awards  will  be  signed  by 
the  Chairman  of  the  Board  on  behalf  of 
the  Institute. 

D.  Return  Policy 

Unless  a  specific  request  is  made, 
imsuccessful  applications  will  not  be 
retiuned.  Applicants  are  advised  that 
Institute  records  are  subject  to  the 
provisions  of  the  Federal  Freedom  of 
Information  Act,  5  U.S.C.  552. 

E.  Notification  of  Board  Decision 

1.  The  Institute  will  send  written 
notice  to  applicants  concerning  all 
Board  decisions  to  approve,  defer,  or 
deny  their  respective  applications.  For 
all  except  Scholarship  applications,  the 
Institute  also  will  convey  the  key  issues 
and  questions  that  arose  during  the 
review  process.  A  decision  by  the  Board 
to  deny  an  application  may  not  be 
appealed,  but  it  does  not  prohibit 
resubmission  of  a  proposal  based  on 
that  application  in  a  subsequent  funding 
cycle.  With  respect  to  awards  other  than 
Scholarships,  the  Institute  will  also 
notify  the  designated  State  contact  listed 


in  Appendix  C  when  grants  are 
approved  by  the  Board  to  support 
projects  that  will  be  conducted  by  or 
involve  courts  in  that  State. 

2.  The  Board  anticipates  acting  upon 
Curriculiui  Adaptation  grant 
applications  within  45  days  after 
receipt.  Grant  funds  will  be  available 
only  after  Board  approval,  and 
negotiation  of  the  &ial  terms  of  the 
grant. 

3.  The  Institute  intends  to  notify  each 
Scholarship  applicant  of  the  Board 
committee's  decision  within  30  days 
after  the  close  of  the  relevant 
application  period. 

F.  Response  to  Notification  of  Approval 

With  the  exception  of  those  approved 
for  Scholarships,  applicants  have  30 
days  from  the  date  of  the  letter  notifying 
them  that  the  Board  has  approved  their 
application  to  respond  to  any  revisions 
requested  by  the  Board.  If  the  requested 
revisions  (or  a  reasonable  schediile  for 
submitting  such  revisions)  have  not 
been  submitted  to  the  Institute  within 
30  days  after  notification,  the  approval 
may  be  automatically  rescinded  and  the 
application  presented  to  the  Board  for 
reconsideration. 

IX.  Compliance  Requirements 

The  State  Justice  Institute  Act 
contains  limitations  and  conditions  on 
grants,  contracts,  and  cooperative 
agreements  awarded  by  the  Institute. 
The  Board  of  Directors  has  approved 
additional  policies  governing  the  use  of 
Institute  grant  funds.  These  statutory 
and  policy  requirements  are  set  forth 
below. 

A.  Recipients  of  Project  Grants 

1.  Advocacy 

No  funds  made  available  by  the 
Institute  may  be  used  to  support  or 
conduct  training  programs  for  the 
purpose  of  advocating  particular 
nonjudicial  public  policies  or 
encouraging  nonjudicial  political 
activities.  42  U.S.C.  10706(b). 

2.  Approval  of  Key  Staff 

U  the  qualifications  of  an  employee  or 
consultant  assigned  to  a  key  project  staff 
position  are  not  described  in  the 
application  or  if  there  is  a  change  of  a 
person  assigned  to  such  a  position,  the 
recipient  must  submit  a  description  of 
the  qualifications  of  the  newly  assigned 
person  to  the  Institute.  Prior  written 
approval  of  the  qualifications  of  the  new 
person  assigned  to  a  key  staff  position 
must  be  received  from  tbe  Institute 
before  the  salary  or  consulting  fee  of 
that  person  and  associated  costs  may  be 
paid  or  reimbursed  from  grant  funds. 
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3.  Audit 

Recipients  of  project  grants  must 
provide  for  an  annual  fiscal  audit  which 
includes  an  opinion  on  whether  the 
financial  statements  of  the  grantee 
present  fairly  its  financial  position  and 
financial  operations  are  in  accordance 
with  generally  accepted  accounting 
principles.  (See  section  X.K.  of  the 
Guideline  for  the  requirements  of  such 
audits.)  Recipients  of  scholarships  or 
curricrilum  adaptation  or  technical 
assistance  grants  are  not  required  to 
submit  an  audit,  but  must  maintain 
appropriate  dociunentation  to  support 
all  expenditures. 

4.  Conflict  of  Interest 

Personnel  and  other  officials 
connected  with  Institute-funded 
programs  must  adhere  to  the  following 
requirements: 

a.  No  official  or  employee  of  a 
recipient  court  or  organization  shall 
participate  personally  through  decision, 
approval,  disapproval,  recommendation, 
the  rendering  of  advice,  investigation,  or 
otherwise  in  any  proceeding, 
application,  request  for  a  ruling  or  other 
determination,  contract,  grant, 
cooperative  agreement,  claim, 
controversy,  or  other  particular  matter 
in  which  Institute  funds  are  used, 
where,  to  his  or  her  knowledge,  he  or 
she  or  his  or  her  immediate  family, 
partners,  organization  other  than  a 
public  agency  in  which  he  or  she  is 
serving  as  officer,  director,  trustee, 
partner,  or  employee  or  any  person  or 
organization  with  whom  he  or  she  is 
negotiating  or  has  any  arrangement 
concerning  prospective  employment,  or 
has  a  financial  interest. 

b.  In  the  use  of  Institute  project  funds, 
an  official  or  employee  of  a  recipient 
court  or  organization  shall  avoid  any 
action  which  might  result  in  or  create 
the  appearance  of: 

(1)  Using  an  official  position  for 
private  gain;  or 

(2)  Affecting  adversely  the  confidence 
of  the  public  in  the  integrity  of  the 
Institute  program. 

c.  Requests  for  proposals  or 
invitations  for  bids  issued  by  a  recipient 
of  Institute  funds  or  a  subgrantee  or 
subcontractor  will  provide  notice  to 
prospective  bidders  that  the  contractors 
who  develop  or  draft  specifications, 
requirements,  statements  of  work,  and/ 
or  requests  for  proposals  for  a  proposed 
procurement  will  be  excluded  from 
bidding  on  or  submitting  a  proposal  to 
compete  for  the  award  of  such 
procurement. 

5.  Inventions  and  Patents 

If  any  patentable  items,  patent  rights, 
processes,  or  inventions  are  produced  in 


the  course  of  Institute-sponsored  work, 
such  fact  shall  be  promptly  and  fully 
reported  to  the  Institute.  Unless  there  is 
a  prior  agreement  between  the  grantee 
and  the  Institute  on  disposition  of  such 
items,  the  Institute  shall  determine 
whether  protection  of  the  invention  or 
discovery  shall  be  sought.  The  Institute 
will  also  determine  how  the  rights  in 
the  invention  or  discovery,  including 
rights  under. any  patent  issued  thereon, 
shall  be  allocated  and  administered  in 
order  to  protect  the  public  interest 
consistent  with  "Government  Patent 
Policy"  (President's  Memorandum  for 
Heads  of  Executive  Departments  and 
Agencies,  February  18, 1983,  and 
statement  of  Government  Patent  Policy). 

6.  Lobbying 

a.  Funds  awarded  to  recipients  by  the 
Institute  shall  not  be  used,  indirectly  or 
directly,  to  influence  Executive  orders 
or  similar  promulgations  by  Federal, 
State  or  local  agencies,  or  to  influence 
the  passage  or  defeat  of  any  legislation 
by  Federal,  State  or  local  legislative 
bodies.  42  U.S.C.  10706(a). 

b.  It  is  the  policy  of  the  Board  of 
Directors  to  award  funds  only  to  support 
applications  submitted  by  organizations 
that  would  carry  out  the  objectives  of 
their  applications  in  an  unbiased 
manner.  Consistent  with  this  policy  and 
the  provisions  of  42  U.S.C.  10706,  the 
Institute  will  not  knowingly  award  a 
grant  to  an  applicant  that  has,  directly 
or  through  an  entity  that  is  part  of  the 
same  organization  as  the  applicant, 
advocated  a  position  before  Congress  on 
the  specific  subject  matter  of  the 
application. 

7.  Matching  Requirements 

a.  All  awards  to  courts  or  other  imits 
of  State  or  local  govenmient  (not 
including  publicly  supported 
institutions  of  hi^er  education)  require 
a  match  from  private  or  public  sources 
of  not  less  than  50%  of  the  total  amount 
of  the  Institute's  award.  For  example,  if 
the  total  cost  of  a  project  is  anticipated 
to  be  $150,000,  a  State  court  or 
executive  liranch  agency  may  request  up 
to  $100,000  fi-om  the  Institute  to 
implement  the  project.  The  remaining 
$50,000  (50%  of  the  $100,000  requested 
from  SJl)  must  be  provided  as  a  match. 
A  cash  match,  non-cash  match,  or  both 
may  be  provided,  but  the  Institute  will 
give  preference  to  those  applicants  that 
provide  a  cash  match  to  the  Institute's 
award.  (For  a  further  definition  of 
match,  see  section  m.N.) 

b.  The  requirement  to  provide  match 
may  be  waived  in  exceptionally  rare 
circiunstances  upon  the  request  of  the 
Chief  Justice  of  the  highest  court  in  the 


State  and  approval  by  the  Board  of 
Directors.  42  U.S.C.  10705(d). 

c.  Other  eligible  recipients  of  Institute 
funds  are  not  required  to  provide  a 
match,  but  are  encouraged  to  contribute 
to  meeting  the  costs  of  the  project.  In 
instances  where  match  is  proposed,  the 
grantee  is  responsible  for  ensuring  that 
die  total  amount  proposed  is  actually 
contributed.  If  a  proposed  contribution 
is  not  fully  met,  the  Institute  may 
reduce  the  award  amount  accordingly, 
in  order  to  maintain  the  ratio  originally 
provided  for  in  the  award  agreement 
(see  sections  VIII.B.  and  X.E). 

8.  Nondiscrimination 

No  person  may,  on  the  basis  of  race, 
sex,  national  origin,  disability,  color,  or 
creed  be  excluded  from  participation  in, 
denied  the  benefits  of,  or  otherwise 
subjected  to  discrimination  imder  any 
program  or  activity  supported  by 
Institute  funds.  Recipients  of  Institute 
funds  must  immediately  take  any 
measures  necessary  to  effectuate  this 
provision. 

9.  Political  Activities 

No  recipient  may  contribute  or  make 
available  Institute  funds,  program 
personnel,  or  equipment  to  any  political 
party  or  association,  or  the  campaign  of 
any  candidate  for  public  or  party  office. 
Recipients  are  also  prohibited  firom 
using  funds  in  advocating  or  opposing 
any  ballot  measure,  initiative,  or 
referendum.  Officers  and  employees  of 
recipients  shall  not  intentionally 
identify  the  Institute  or  recipients  with 
any  partisan  or  nonpartisan  political 
activity  associated  with  a  political  party 
or  association,  or  the  campaign  of  any 
candidate  for  pubhc  or  party  office.  42 
U.S.C.  10706(a). 

10.  Products 

a.  Acknowledgment,  Logo,  and 
Disclaimer.  (1)  Recipients  of  Institute 
funds  must  acknowledge  prominendy 
on  all  products  developed  with  grant 
funds  Slat  support  was  received  from 
the  Institute.  The  "SJI"  logo  must 
appear  on  the  front  cover  of  a  written 
product,  or  in  the  opening  frames  of  a 
video  product,  unless  another 
placement  is  approved  in  writing  by  the 
Institute.  This  includes  final  products 
printed  or  otherwise  reproduced  during 
the  grant  period,  as  well  as  reprintings 
or  reproductions  of  those  materials 
following  the  end  of  the  grant  period.  A 
camera-ready  logo  sheet  is  available 
from  the  Institute  upon  reques.. 

(2)  Recipients  also  must  display  the 
following  disclaimer  on  all  grant 
products:  "This  [docimient,  film, 
videotape,  etc.]  was  developed  imder 
[grant/ cooperative  agreement,  nimiber 
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SJI-(insert  number)]  from  the  State 
Justice  Institute.  The  points  of  view 
expressed  are  those  of  the  [authors), 
filmmakers),  etc.]  and  do  not 
necessarily  represent  the  official 
position  or  policies  of  the  State  Justice 
Institute." 

b.  Charges  for  Grant-Related 
Products/Recovery  of  Costs.  (1)  When 
Institute  funds  fully  cover  the  cost  of 
developing,  producing,  and 
disseminating  a  product,  (e.g.,  a  report, 
cuiriculum,  videotape  or  software),  the 
product  should  be  distributed  to  the 
field  without  charge.  When  Institute 
funds  only  partially  cover  the 
development,  production,  or 
dissemination  costs,  the  grantee  may, 
with  the  Institute's  prior  written 
approval,  recover  its  costs  for 
developing,  producing,  and 
disseminating  the  material  to  those 
requesting  it.  to  the  extent  that  those 
costs  were  not  covered  by  Institute 
funds  or  grantee  matching 
contributions. 

(2)  Applicants  should  disclose  their 
intent  to  sell  grant-related  products  in 
both  the  concept  paper  and  the 
application.  Grantees  must  obtain  the 
written  prior  approval  of  the  Institute  of 
their  plans  to  recover  project  costs 
through  the  sale  of  grant  products. 
Written  requests  to  recover  costs 
ordinarily  should  be  received  during  the 
grant  period  and  should  specify  the 
nature  and  extent  of  the  costs  to  be 
recouped,  the  reason  that  such  costs 
were  not  budgeted  (if  the  rationale  was 
not  disclosed  in  the  approved 
application),  the  number  of  copies  to  be 
sold,  the  intended  audience  for  the 
products  to  be  sold,  and  the  proposed 
sale  price.  If  the  product  is  to  be  sold 
for  more  than  $25,  the  vnitten  request 
also  should  include  a  detailed 
itemization  of  costs  that  will  be 
recovered  and  a  certification  that  the 
costs  were  not  supported  by  either 
Institute  grant  funds  or  grantee 
matching  contributions. 

(3)  In  me  event  that  the  sale  of  grant 
products  results  in  revenues  that  exceed 
the  costs  to  develop,  produce,  and 
disseminate  the  product,  the  revenue 
must  continue  to  be  used  for  the 
authorized  purposes  of  the  Institute- 
funded  project  or  other  purposes 
consistent  with  the  State  Justice 
Institute  Act  that  have  been  approved  by 
the  Institute.  See  sections  III.R.  and  X.G. 
for  requirements  regarding  project- 
related  income  realized  during  the 
project  period. 

c.  Copyrights.  Except  as  otherwise 
provided  in  the  terms  and  conditions  of 
an  Institute  award,  a  recipient  is  free  to 
copyright  any  books,  publications,  or 
other  copyrightable  materials  developed 


in  the  course  of  an  Institute-supported 
project,  but  the  Institute  shall  reserve  a 
royalty-fi«e,  nonexclusive  and 
irrevocable  right  to  reproduce,  publish, 
or  otherwise  use,  and  to  authorize 
others  to  use,  the  materials  for  purposes 
consistent  with  the  State  Jtistice 
Institute  Act. 

d.  Distribution.  In  addition  to  the 
distribution  specified  in  the  grant 
application,  grantees  shall  send: 

(1)  Seventeen  (17)  copies  of  each  final 
product  developed  with  grant  funds  to 
the  Institute,  unless  the  product  was 
developed  under  either  a  curriculum 
adaptation  or  a  technical  assistance 
grant,  in  which  case  submission  of  2 
copies  is  required. 

(2)  A  mastercopy  of  each  videotape 
produced  with  grant  funds  to  the 
Institute. 

(3)  One  copy  of  each  final  product 
developed  vfiih  grant  funds  to  the 
library  established  in  each  State  to 
collect  materials  prepared  with  Institute 
support.  (A  list  of  these  libraries  is 
contained  in  Appendix  D.  Labels  for 
these  libraries  are  available  from  the 
Institute  upon  request.)  Recipients  of 
curriculum  adaptation  and  technical 
assistance  grants  are  not  required  to 
submit  final  products  to  State  libraries. 

(4)  A  press  release  describing  the 
project  and  announcing  the  results  to  a 
list  of  national  and  State  judicial  branch 
organizations  provided  by  the  Institute. 

e.  Institute  Approval.  No  grant  funds 
may  be  obligated  for  publication  or 
reproduction  of  a  final  product 
developed  with  grant  funds  without  the 
written  approval  of  the  Institute. 
Grantees  shall  submit  a  final  draft  of 
each  written  product  to  the  Institute  for 
review  and  approval.  These  drafts  shall 
be  submitted  at  least  30  days  before  the 
product  is  scheduled  to  be  sent  for 
publication  or  reproduction  to  permit 
Institute  review  and  incorporation  of 
any  appropriate  changes  agreed  upon  by 
the  grantee  and  the  Institute.  Grantees 
shall  provide  for  timely  reviews  by  the 
Institute  of  videotape  or  CD-ROM 
products  at  the  treatment,  script,  rough 
cut,  and  final  stages  of  development  or 
their  equivalents,  prior  to  initiating  the 
next  stage  of  product  development. 

/.  Original  Material.  All  products 
prepared  as  the  result  of  Institute- 
supported  projects  must  be  originally- 
developed  material  unless  otherwise 
specified  in  the  award  documents. 
Material  not  originally  developed  that  is 
included  in  such  products  must  be 
properly  identified,  whether  the 
material  is  in  a  verbatim  or  extensive 
paraphrase  format. 


11.  Prohibition  Against  Litigation 
Support 

No  funds  made  available  by  the 
Institute  may  be  used  directly  or 
indirectly  to  support  legal  assistance  to 
parties  in  litigation,  including  cases 
involving  capital  punishment. 

12.  Reporting  Requirements 

a.  Recipients  of  Institute  funds  other 
than  Scholarships  must  submit 
Quarterly  Progress  and  Financial 
Reports  within  30  days  of  the  close  of 
each  calendar  quarter  (that  is,  no  later 
than  January  30,  April  30,  July  30,  and 
October  30).  Two  copies  of  each  report 
must  be  sent.  The  Quarterly  Progress 
Reports  shall  include  a  narrative 
description  of  project  activities  during 
the  calendar  quarter,  the  relationship 
between  those  activities  and  the  task 
schedule  and  objectives  set  forth  in  the 
approved  application  or  an  approved 
adjustment  thereto,  any  significant 
problem  areas  that  have  developed  and 
how  they  will  be  resolved,  and  the 
activities  scheduled  diuing  the  next 
reporting  period. 

b.  The  quarterly  financial  status  report 
must  be  submitted  in  accordance  with 
section  X.H.2.  of  this  Guideline.  A  final 
project  progress  report  and  financial 
status  report  shall  be  submitted  within 
90  days  after  the  end  of  the  grant  period 
in  accordance  with  section  X.L.2.  of  this 
Guideline. 

13.  Research 

a.  Availability  of  Research  Data  for 
Secondary  Analysis.  Upon  request, 
grantees  must  make  available  for 
secondary  analysis  a  diskette(s)  or  data 
tape(s)  containing  research  and 
evaluation  data  collected  under  an 
Institute  grant  and  the  accompanjring 
code  manual.  Grantees  may  recover  die 
actual  cost  of  duplicating  and  mailing  or 
otherwise  transmitting  the  data  set  and 
manual  from  the  person  or  organization 
requesting  the  data.  Grantees  may 
provide  the  requested  data  set  in  the 
format  in  which  it  was  created  and 
analyzed. 

b.  Confidentiality  of  Information. 
Except  as  provided  by  Federal  law  other 
than  the  State  Justice  Institute  Act,  no 
recipient  of  financial  assistance  from  SJI 
may  use  or  reveal  any  research  or 
statistical  information  furnished  under 
the  Act  by  any  person  and  identifiable 
to  any  specific  private  person  for  any 
purpose  other  than  the  purpose  for 
which  the  information  was  obtained. 
Such  information  and  copies  thereof 
shall  be  immune  from  legal  process,  and 
shall  not,  without  the  consent  of  the 
person  furnishing  such  information,  be 
admitted  as  evidence  or  used  for  any 
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purpose  in  any  action,  suit,  or  other 
judicial,  legislative,  or  administrative 
proceedings. 

c.  Human  Subject  Protection.  All 
research  involving  human  subjects  shall 
be  conducted  with  the  informed  consent 
of  those  subjects  and  in  a  manner  that 
will  ensure  their  privacy  and  freedom 
from  risk  or  harm  and  the  protection  of 
persons  who  are  not  subjects  of  the 
research  but  would  be  affected  by  it, 
unless  such  procedures  and  safeguards 
would  make  the  research  impractical,  hi 
such  instances,  the  Institute  must 
approve  procedures  designed  by  the 
grantee  to  provide  human  subjects  with 
relevant  iniormation  about  the  research 
after  their  involvement  and  to  minimize 
or  eliminate  risk  or  harm  to  those 
subjects  due  to  their  participation. 

14.  State  and  Local  Court  Applications 

Each  application  for  funding  from  a 
State  or  local  court  must  be  approved, 
consistent  with  State  law,  by  the  State's 
Supreme  Court,  or  its  designated  agency 
or  council.  The  Supreme  Court  or  its 
designee  shall  receive,  administer,  and 
be  accoimtable  for  all  funds  awarded  on 
the  basis  of  such  an  application.  42 
U.S.C.  10705(b)(4).  Appendix  C  to  this 
Guideline  lists  the  person  to  contact  in 
each  State  regarding  the  administration 
of  Institute  grants  to  State  and  local 
courts. 

15.  Supplantation  and  Construction 

To  ensure  that  funds  are  used  to 
supplement  and  improve  the  operation 
of  State  courts,  rather  than  to  support 
basic  covui  services,  funds  shall  not  be 
used  for  the  following  purposes: 

a.  To  supplant  State  or  local  funds 
supporting  a  program  or  activity  (such 
as  paying  the  salary  of  court  employees 
who  would  be  performing  their  normal 
duties  as  part  of  the  project,  or  paying 
rent  for  space  which  is  part  of  the 
court's  normal  operations); 

b.  To  construct  court  facilities  or 
structures,  except  to  remodel  existing 
facilities  or  to  demonstrate  new 
architectural  or  technological 
techniques,  or  to  provide  temporary 
facilities  for  new  personnel  or  for 
personnel  involved  in  a  demonstration 
or  experimental  program;  or 

c.  Solely  to  purchase  equipment. 

16.  Suspension  of  Funding 

After  providing  a  recipient  reasonable 
notice  and  opportunity  to  submit 
written  documentation  demonstrating 
why  fund  termination  or  suspension 
should  not  occur,  the  Institute  may 
terminate  or  suspend  funding  of  a 
project  that  fails  to  comply  substantially 
with  the  Act,  the  Guideline,  or  the  terms 


and  conditions  of  the  award.  42  U.S.C. 
10708(a). 

17.  Title  to  Property 

At  the  conclusion  of  the  project,  title 
to  all  expendable  and  nonexpendable 
personal  property  purchased  with 
histitute  funds  shall  vest  in  the  recipient 
court,  organization,  or  individual  that 
piuchased  the  property  if  certification  is 
made  to  and  approved  by  the  Institute 
that  the  property  will  continue  to  be 
used  for  the  authorized  piuposes  of  the 
Institute-funded  project  or  other 
purposes  consistent  with  the  State 
Justice  Institute  Act.  If  such  certification 
is  not  made  or  the  Institute  disapproves 
such  certification,  title  to  all  such 
property  with  an  aggregate  or  individual 
value  of  $1,000  or  more  shall  vest  in  the 
Institute,  which  will  direct  the 
disposition  of  the  property. 

B.  Recipients  of  Curriculum  Adaptation 
and  Technical  Assistance  Grants 

In  addition  to  the  compliance 
requirements  in  A.  in  this  section, 
recipients  of  Curriculum  Adaptation 
and  Technical  Assistance  grants  must 
comply  with  the  following 
requirements. 

1.  Curricidum  Adaptation  Grantees 

Recipients  of  Curriculum  Adaptation 
grants  must: 

a.  Comply  with  the  same  quarterly 
reporting  requirements  as  other  Institute 
grantees  (see  A.  12.  above  in  this 
section); 

b.  Include  in  each  grant  product  a 
prominent  acknowledgment  that 
support  was  received  irom  the  Institute, 
along  with  the  "SJI"  logo  and  a 
disclaimer  paragraph  (see  A.lO.a.  above 
in  this  section);  and 

c.  Submit  one  copy  of  the  manuals, 
handbooks,  or  conference  packets 
developed  under  the  grant  at  the 
conclusion  of  the  grant  period,  along 
with  a  final  report  that  includes  any 
evaluation  results  and  explains  how  the 
grantee  intends  to  present  the  program 
in  the  futiu«. 

2.  Technical  Assistance  Grantees 

Recipients  of  Technical  Assistance 
grants  must: 

a.  Comply  with  the  same  quarterly 
reporting  requirements  as  other  Institute 
grantees  (see  A.12.  above  in  this 
section); 

b.  Ensure  that  each  technical 
assistance  report  prepared  by  a 
consultant  includes  a  prominent 
acknowledgment  that  support  was 
received  irom  the  Institute,  along  with 
the  "SJI"  logo  and  a  disclaimer 
paragraph  (see  A.lO.a.  above  in  this 
section); 


c.'  Submit  to  the  Institute  one  copy  of 
a  final  report  that  explains  how  it 
intends  to  act  on  the  consultant's 
recommendations,  as  well  as  a  copy  of 
the  consultant's  written  report;  and 

d.  Complete  a  Technical  Assistance 
Evaluation  Form  at  the  conclusion  of 
the  grant  period. 


C.  Scholarship  Recipients 

1 .  Scholarship  recipients  are 
responsible  for  disseminating  the 
information  received  from  the  course  to 
their  court  colleagues  locally,  and  if 
possible,  throughout  the  State  (e.g.,  by 
developing  a  formal  seminar,  circulating 
the  written  material,  or  discussing  the 
information  at  a  meeting  or  conference). 

Recipients  also  must  submit  to  the 
Institute  a  certificate  of  attendance  at 
the  program,  an  evaluation  of  the 
educational  program  they  attended,  and 
a  copy  of  the  notice  of  any  scholarship 
funds  received  from  other  soiut:es.  A 
copy  of  the  evaluation  must  be  sent  to 
the  Chief  Justice  of  their  State.  A  State 
or  local  jurisdiction  may  impose 
additional  requirements  on  scholarship 
recipients. 

2.  To  receive  the  funds  authorized  by 
a  scholarship  award,  recipients  must 
submit  a  Scholarship  Paxonent  Voucher 
(Form  S3)  together  with  a  tuition 
statement  from  the  program  sponsor, 
and  a  transportation  fare  receipt  (or 
statement  of  the  driving  mileage  to  and 
frt)m  the  recipient's  home  to  the  site  of 
the  educational  program). 

Scholarship  Payment  Vouchers 
should  be  submitted  within  90  days 
after  the  end  of  the  course  which  the 
recipient  attended. 

3.  Scholarship  recipients  are 
encouraged  to  check  with  their  tax 
advisors  to  determine  whether  the 
scholarship  constitutes  taxable  income 
under  Federal  and  State  law. 

X.  Financial  Requirements 

A.  Purpose 

The  purpose  of  this  section  is  to 
establish  accounting  system 
requirements  and  offer  guidance  on 
procedures  to  assist  all  grantees, 
subgrantees,  contractors,  and  other 
organizations  in: 

1.  Complying  with  the  statutory 
requirements  for  the  award, 
disbursement,  and  accounting  of  funds; 

2.  Complying  with  regulatory 
requirements  of  the  Institute  for  the 
financial  management  and  disposition 
of  funds; 

3.  Generating  financial  data  to  be  used 
in  planning,  managing,  and  controlling 
projects;  and 

4.'Facilitating  an  effective  audit  of 
funded  programs  and  projects. 
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B.  References 

Except  where  inconsistent  with 
specific  provisions  of  this  Guideline,  the 
following  regulations,  directives  and 
reports  are  applicable  to  Institute  grants 
and  cooperative  eigreements  under  the 
same  terms  and  conditions  that  apply  to 
Federal  grantees.  The  following 
circulars  supplement  the  requirements 
of  this  section  for  accounting  systems 
and  financial  recordkeeping  and 
provide  additional  guidance  on  how 
these  requirements  may  be  satisfied. 
(Circulars  may  be  obtained  from  OMB 
by  calling  202-395-3080  or  visiting  the 
OMB  website  at  www.whitehouse.gov/ 
OMB). 

1.  Office  of  Management  and  Budget 
(OMB)  Circular  A-21,  Cost  Principles 
for  Educational  Institutions. 

2.  Office  of  Management  and  Budget 
(OMB)  Circular  A-87,  Cost  Principles 
for  State  and  Local  Governments. 

3.  Office  of  Management  and  Budget 
(OMB)  Circular  A-88  (revised),  Indirect 
Cost  Rates,  Audit  and  Audit  Follow-up 
at  Educational  Institutions. 

4.  Office  of  Management  and  Budget 
(OMB)  Circular  A-102,  Uniform 
Administrative  Requirements  for 
Grants-in-Aid  to  State  and  Local 
Governments. 

5.  Office  of  Management  and  Budget 
(OMB)  Circular  A-110,  Grants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals  and  other  Non- 
profit Organizations. 

6.  Office  of  Management  and  Budget 
(OMB)  Circular  A-128.  Audits  of  SUte 
and  Local  Governments. 

7.  Office  of  Management  and  Budget 
(OMB)  Circular  A-122,  Cost  Principles 
for  Non-profit  Organizations. 

8.  Office  of  Management  and  Budget 
(OMB)  Circular  A-133,  Audits  of 
Institutions  of  Higher  Education  and 
Other  Non-profit  Institutions. 

C.  Supervision  and  Monitoring 
Responsibilities 

1.  Grantee  Responsibilities 

All  grantees  receiving  awards  firom 
the  Institute  are  responsible  for  the 
management  and  fiscal  control  of  all 
funds.  Responsibilities  include 
accounting  for  receipts  and 
expenditures,  maintaining  adequate 
financial  records,  and  refunding 
expenditures  disallowed  by  audits. 

2.  Responsibilities  of  State  Supreme 
Coiirt  a.  Each  application  for  funding 
from  a  State  or  local  com!  must  be 
approved,  consistent  with  State  law,  by 
the  State's  Supreme  Court,  or  its 
designated  agency  or  council.  (See 
m.H.) 

b.  The  State  Supreme  Court  or  its 
designee  shall  receive  all  Institute  funds 


awarded  to  such  coiuls;  be  responsible 
for  assuring  proper  administration  of 
Institute  funds;  and  be  responsible  for 
all  aspects  of  the  project,  including 
proper  accounting  and  financial 
recordkeeping  by  the  subgrantee.  These 
responsibilities  include: 

(1)  Reviewing  Financial  Operations. 
The  State  Supreme  Court  or  its  designee 
should  be  familiar  with,  and 
periodically  monitor,  its  subgrantees' 
financial  operations,  records  system, 
and  procedures.  Particxilar  attention 
should  be  directed  to  the  maintenance 
of  current  financial  data. 

(2)  Recording  Financial  Activities. 
The  subgrantee's  grant  award  or  contract 
obligation,  as  well  as  cash  advances  and 
other  financial  activities,  should  be 
recorded  in  the  financial  records  of  the 
State  Supreme  Court  or  its  designee  in 
summary  form.  Subgrantee  expenditures 
should  be  recorded  on  the  books  of  the 
State  Supreme  Court  OR  evidenced  by 
report  forms  duly  filed  by  the 
subgrantee.  Non-Institute  contributions 
applied  to  projects  by  subgrantees 
should  likewise  be  recorded,  as  should 
any  project  income  resulting  from 
program  operations. 

(3)  Budgeting  and  Budget  Review.  The 
State  Supreme  Court  or  its  designee 
should  ensure  that  each  subgrantee 
prepares  an  adequate  budget  as  the  basis 
for  its  award  commitment.  The  detail  of 
each  project  budget  should  be 
maintained  on  file  by  the  State  Supreme 
Court. 

(4)  Accounting  for  Non-Institute 
Contributions.  The  State  Supreme  Court 
or  its  designee  will  ensure,  in  those 
instances  where  subgrantees  are 
required  to  furnish  non-Institute 
matching  funds,  that  the  requirements 
and  limitations  of  the  SJI  Grant 
Guideline  are  applied  to  such  funds. 

(5)  Audit  Requirement.  The  State 
Supreme  Court  or  its  designee  is 
required  to  ensure  that  subgrantees  have 
met  the  necessary  audit  requirements 
set  forth  by  the  Institute  (see  sections  K. 
below  and  K.C.) 

(6)  Reporting  Irregularities.  The  State 
Supreme  Court,  its  designees,  and  its 
subgrantees  are  responsible  for 
promptly  reporting  to  the  Institute  the 
nature  and  circumstances  surrounding 
any  financial  irregularities  discovered. 

D.  Accounting  System 

The  grantee  is  responsible  for 
establishing  and  maintaining  an 
adequate  system  of  accounting  and 
internal  controls  for  itself  and  for 
ensuring  that  an  adequate  system  exists 
for  each  of  its  subgrantees  and 
contractors.  An  acceptable  and  adequate 
accounting  system: 


1.  Properly  accounts  for  receipt  of 
funds  imder  each  grant  awarded  and  the 
expenditure  of  funds  for  each  grant  by 
category  of  expenditure  (including 
matching  contributions  and  project 
income); 

2.  Assures  that  expended  funds  are 
applied  to  the  appropriate  budget 
category  included  within  the  approved 
grant; 

3.  Presents  and  classifies  historical 
costs  of  the  grant  as  required  for 
budgetary  and  evaluation  purposes; 

4.  Provides  cost  and  property  controls 
to  assiire  optimal  use  of  gradt  funds; 

5.  Is  integrated  with  a  system  of 
internal  controls  adequate  to  safeguard 
the  funds  and  assets  covered,  check  the 
accuracy  and  reliability  of  the 
accoimting  data,  promote  operational 
efficiency,  and  assure  conformance  with 
any  general  or  special  conditions  of  the 
grant 

6.  Meets  the  prescribed  requirements 
for  periodic  financial  reporting  of 
operations;  and 

7.  Provides  financial  data  for 
planning,  control,  measurement,  and 
evaluation  of  direct  and  indirect  costs. 

E.  Total  Cost  Budgeting  and  Accounting 

Accounting  for  all  funds  awarded  by 
the  Institute  must  be  structured  and 
executed  on  a  total  project  cost  basis. 
That  is,  total  project  costs,  including 
Institute  funds.  State  and  local  matching 
shares,  and  any  other  fund  sources 
included  in  the  approved  project  budget 
serve  as  the  foundation  for  fiscal 
administration  and  accoimting.  Grant 
applications  and  financial  reports 
require  budget  and  cost  estimates  on  the 
basis  of  total  costs. 

1 .  Timing  of  Matching  Contributions 

Matching  contributions  need  not  be 
applied  at  the  exact  time  of  the 
obligation  of  Institute  funds.  Ordinarily, 
the  full  matching  share  must  be 
obligated  during  the  award  period: 
however,  with  the  prior  written 
permission  of  the  Institute, 
contributions  made  following  approval 
of  the  grant  by  the  Institute's  Board  of 
Directors  but  before  the  beginning  of  the 
grant  may  be  cotmted  as  match. 
Grantees  that  do  not  contemplate 
making  matching  contributions 
continuously  throughout  the  course  of  a 
project,  or  on  a  task-by-task  basis,  are 
required  to  submit  a  schedule  within  30 
days  after  the  beginning  of  the  project 
period  indicating  at  what  points  during 
the  project  period  the  matching 
contributions  will  be  made.  If  a 
proposed  cash  match  is  not  fully  met, 
the  Institute  may  reduce  the  award 
amount  accordingly  to  maintain  the 
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ratio  of  grant  funds  to  matching  funds 
stated  in  the  award  agreement. 

2.  Records  for  Match 

All  grantees  must  maintain  records 
which  clearly  show  the  source,  amount, 
and  timing  of  all  matching 
contributions.  In  addition,  if  a  project 
has  included,  within  its  approved 
budget,  contributions  which  exceed  the 
required  matching  portion,  the  grantee 
must  maintain  records  of  those 
contributions  in  the  same  manner  as  it 
does  Institute  funds  and  required 
matching  shares.  For  all  grants  made  to 
State  and  local  courts,  the  State 
Supreme  Court  has  primary 
responsibility  for  grantee/subgrantee 
compliance  with  die  requirements  of 
this  section.  (See  C.2.  above  in  this 
section.) 

F.  Maintenance  and  Retention  of 
Records 

All  financial  records,  supporting 
documents,  statistical  records,  and  all 
other  records  pertinent  to  grants, 
subgrants,  cooperative  agreements,  or 
contracts  imder  grants  must  be  retained 
by  each  organization  participating  in  a 
project  for  at  least  three  years  for 
purposes  of  examination  and  audit. 
State  Supreme  Courts  may  impose 
record  retention  and  maintenance 
requirements  in  addition  to  those 
prescribed  in  this  section. 

1.  Coverage 

The  retention  requirement  extends  to 
books  of  original  entry,  source 
docimients  supporting  accoimting 
transactions,  the  general  ledger, 
subsidiary  ledgers,  personnel  and 
payroll  records,  canceled  checks,  and 
related  documents  and  records.  Source 
documents  include  copies  of  all  grant 
and  subgrant  awards,  applications,  and 
required  grantee/subgrantee  financial 
and  narrative  reports.  Persoimel  and 
payroll  records  shall  include  the  time 
and  attendance  reports  for  all 
individuals  reimbursed  imder  a  grant, 
subgrant  or  contract,  whether  they  are 
employed  full-time  or  part-time.  Time 
and  effort  reports  will  be  required  for 
consultants. 

2.  Retention  Period 

The  three-year  retention  period  starts 
bom  the  date  of  the  submission  of  the 
final  expenditure  report  or,  for  grants 
which  are  renewed  annually,  from  the 
date  of  submission  of  the  annual 
expenditure  report. 

3.  Maintenance 

Grantees  and  subgrantees  are 
expected  to  see  that  records  of  different 
fiscal  years  are  separately  identified  and 


maintained  so  that  requested 
information  can  be  readily  located. 
Grantees  and  subgrantees  are  also 
obligated  to  protect  records  adequately 
against  fire  or  other  damage.  When 
records  are  stored  away  from  the 
grantee's/subgrantee's  principal  office,  a 
written  index  of  the  location  of  stored 
records  should  be  on  hand,  and  ready 
access  should  be  assured. 

4.  Access 

Grantees  and  subgrantees  must  give 
any  authorized  representative  of  the 
Institute  access  to  and  the  right  to 
examine  all  records,  books,  papers,  and 
documents  related  to  an  Institute  grant. 


4.  Income  from  the  Sale  of  Grant 
Products 


G.  Project-Related  Income 

Records  of  the  receipt  and  disposition 
of  project-related  income  must  be 
maintained  by  the  grantee  in  the  same 
manner  as  required  for  the  project  funds 
that  gave  rise  to  the  income  and  must  be 
reported  to  the  Institute.  (See  H.2.  below 
in  this  section)  The  policies  governing 
the  disposition  of  the  various  types  of 
project-related  income  are  listed  below. 

1.  Interest 

A  State  and  any  agency  or 
instrumentality  of  a  State,  including 
institutions  of  higher  education  and 
hospitals,  shall  not  be  held  accoimtable 
for  interest  earned  on  advances  of 
project  funds.  When  funds  are  awarded 
to  subgrantees  through  a  State,  the 
subgrantees  are  not  held  accountable  for 
interest  earned  on  advances  of  project 
funds.  Local  units  of  government  and 
nonprofit  organizations  that  are  grantees 
must  refund  any  interest  earned. 
Grantees  shall  ensure  minimum 
balances  in  their  respective  grant  cash 
accounts. 

2.  Royalties 

The  grantee/subgrantee  may  retain  all 
royalties  received  from  copyrights  or 
other  works  developed  imder  projects  or 
from  patents  and  inventions,  unless  the 
terms  and  conditions  of  the  grant 
provide  otherwise. 

3.  Registration  and  Tuition  Fees 

Registration  and  tuition  fees  shall  be 
used  to  pay  project-related  costs  not 
covered  by  the  grant,  or  to  reduce  the 
amount  of  grant  funds  needed  to 
support  the  project.  Registration  and 
tuition  fees  may  be  used  for  other 
purposes  only  with  the  prior  written 
approval  of  the  Institute.  Estimates  of 
registration  and  tuition  fees,  and  any 
expenses  to  be  offset  by  the  fees,  shoiUd 
be  included  in  the  application  budget 
forms  and  narrative. 


a.  When  grant  funds  fully  cover  the 
cost  of  producing  and  disseminating  a 
limited  number  of  copies  of  a  product, 
the  grantee  may,  with  the  written  prior 
approval  of  the  Institute,  sell  additional 
copies  reproduced  at  its  expense  at  a 
reasonable  market  price,  as  long  as  the 
income  is  applied  to  court  improvement 
projects  consistent  with  the  State  Justice 
Institute  Act.  When  grant  funds  only 
partially  cover  the  costs  of  developing, 
producing  and  disseminating  a  pit)duct, 
the  grantee  may,  with  the  written  prior 
approval  of  the  Institute,  recover  costs 
for  developing,  reproducing,  and 
disseminating  the  material  to  the  extent 
that  those  costs  were  not  covered  by 
Institute  grant  funds  or  grantee 
matching  contributions.  If  the  grantee 
recovers  its  costs  in  this  maimer,  then 
amoimts  expended  by  the  grantee  to 
develop,  produce,  and  disseminate  the 
material  may  not  be  considered  match. 

b.  If  the  sale  of  products  occurs  during 
the  project  period,  the  costs  and  income 
generated  by  the  sales  must  be  reported 
on  the  Quarterly  Financial  Status 
Reports  and  documented  in  an  auditable 
manner.  Whenever  possible,  the  intent 
to  sell  a  product  should  be  disclosed  in 
the  concept  paper  and  application  or 
reported  to  the  Institute  in  writing  once 
a  decision  to  sell  products  has  been 
made.  The  grantee  must  request 
approval  to  recover  its  product 
development,  reproduction,  and 
dissemination  costs  as  specified  in 
section  X.A.lO.b. 

5.  Other 

Other  project  income  shall  be  treated 
in  accordance  with  disposition 
instructions  set  forth  in  the  grant's  terms 
and  conditions. 

H.  Payments  and  Financial  Reporting 
Requirements 


1.  Payment  of  Grant  Funds 

The  procedures  and  regulations  set 
forth  below  are  applicable  to  all 
Institute  grant  funds  and  grantees. 

a.  Request  for  Advance  or 
Reimbursement  of  Funds.  Grantees  will 
receive  funds  on  a  "check-issued"  basis. 
Upon  receipt,  review,  and  approval  of  a 
Request  for  Advance  or  Reimbursement 
by  the  Institute,  a  check  will  be  issued 
directly  to  the  grantee  or  its  designated 
fiscal  agent.  A  request  must  be  limited 
to  the  grantee's  immediate  cash  needs. 
The  Request  for  Advance  or 
Reimbursement,  along  with  the 
instructions  for  its  preparation,  will  be 
included  in  the  official  Institute  award 
package. 
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b.  Continuation  and  On-Going 
Support  Awards.  For  purposes  of 
submitting  Requests  for  Advance  or 
Reimbursement,  recipients  of 
continuation  and  on-going  support 
grants  should  treat  each  grant  as  a  new 
project  and  number  the  requests 
accordingly  (i.e..  on  a  grant  rather  than 
a  project  basis).  For  example,  the  first 
request  for  payment  from  a  continuation 
grant  or  each  year  of  an  on-going 
support  would  be  number  1,  the  second 
number  2,  etc.  (See  Appendix  B, 
Questions  Frequently  Asked  by 
Grantees,  for  further  guidance.) 

c.  Termination  of  Advance  and 
Reimbursement  Funding.  When  a 
grantee  organization  receiving  cash 
advances  from  the  Institute: 

(1)  Demonstrates  an  unwillingness  or 
inability  to  attain  program  or  project 
goals,  or  to  establish  procediuBs  that 
will  minimize  the  time  elapsing 
between  cash  advances  and 
disbursements,  or  cannot  adhere  to 
guideline  requirements  or  special 
conditions; 

(2)  Engages  in  the  improper  award 
and  administration  of  sub^ants  or 
contracts;  or 

(3)  Is  unable  to  submit  rehable  and/ 
or  timely  reports;  the  Institute  may 
terminate  advance  financing  and  require 
the  grantee  organization  to  finance  its 
operations  with  its  own  working  capital. 
Payments  to  the  grantee  shall  then  be 
made  by  check  to  reimburse  the  grantee 
for  actual  cash  disbiu-sements.  In  the 
event  the  grantee  continues  to  be 
deficient,  the  Institute  may  suspend 
reimbursement  payments  imtil  the 
deficiencies  are  corrected. 

d.  Principle  of  Minimum  Cash  on 
Hand.  Grantees  should  request  funds 
based  upon  immediate  disbursement 
requirements.  Grantees  should  time 
their  requests  to  ensiu«  that  cash  on 
hand  is  the  minimum  needed  for 
disbursements  to  be  made  immediately 
or  within  a  few  days.  Idle  funds  in  the 
hands  of  subgrantees  impair  the  goals  of 
good  cash  management. 

2.  Financial  Reporting 

a.  General  Requirements.  To  obtain 
financial  information  concerning  the 
use  of  funds,  the  Institute  requires  that 
grantees/subgrantees  submit  timely 
reports  for  review. 

D.  Two  copies  of  the  Financial  Status 
Report  are  required  from  all  grantees, 
other  than  scholarship  recipients,  for 
each  active  quarter  on  a  calendar- 
quarter  basis.  This  report  is  due  within 
30  days  after  the  close  of  the  calendar 
quarter.  It  is  designed  to  provide 
financial  information  relating  to 
Institute  funds,  State  and  local  matching 
shares,  project  income,  and  any  other 


Federal  Register /Vol.  64.  No.  199 /Friday,  October  15.  1999 /Notices 


sources  of  funds  for  the  project,  as  well 
as  information  on  obligations  and 
outlays.  A  copy  of  the  Financial  Status 
Report,  along  with  instructions  for  its 
preparation,  is  included  in  each  official 
Institute  Award  package.  If  a  grantee 
requests  substantial  payments  for  a 
project  prior  to  the  completion  of  a 
given  quarter,  the  Institute  may  request 
a  brief  summary  of  the  amoimt 
requested,  by  object  class,  to  support  the 
Request  for  Advance  or  Reimbursement. 

c.  Additional  Requirements  for 
Continuation  and  On-going  Support 
Grants.  Grantees  receiving  continuation 
or  on-going  support  grants  should 
number  their  quarterly  Financial  Status 
Reports  on  a  grant  rather  than  a  project 
basis.  For  example,  the  first  quarterly 
report  for  a  continuation  grant  or  each 
year  of  an  on-going  support  award 
should  be  niunber  1,  the  second  number 

2,  etc. 

3.  Consequences  of  Non-Compliance 
with  Submission  Requirement 

Failure  of  the  grantee  to  submit 
required  financial  and  progress  reports 
may  result  in  suspension  or  termination 
of  grant  payments. 

/.  Allowability  of  Costs 

1.  General 

Except  as  may  be  otherwise  provided 
in  the  conditions  of  a  particular  grant, 
cost  allowability  is  determined  in 
accordance  with  the  principles  set  forth 
in  OMB  Circular  A-87,  Cost  Principles 
for  State  and  Local  Governments;  A-21, 
Cost  Principles  Applicable  to  Grants 
and  Contracts  with  Educational 
Institutions;  and  A-122.  Cost  Principles 
for  Non-Profit  Organizations.  No  costs 
may  be  recovered  to  liquidate 
obligations  incurred  after  the  approved 
grant  period.  Circulars  may  be  obtained 
from  OMB  by  calling  202-395-3080  or 
visiting  the  OMB  website  at 
www.whitehouse.gov/OMB. 

2.  Costs  Requiring  Prior  Approval 

a.  Pre-agreement  Costs.  The  written 
prior  approval  of  the  Institute  is 
required  for  costs  considered  necessary 
to  the  project  but  which  occur  prior  to 
the  award  date  of  the  grant. 

b.  Equipment.  Grant  funds  may  be 
used  to  purchase  or  lease  only  that 
equipment  essential  to  accomplishing 
the  goals  and  objectives  of  the  project. 
The  written  prior  approval  of  the 
Institute  is  required  when  the  amount  of 
automated  data  processing  (ADP) 
equipment  to  be  piut:hased  or  leased 
exceeds  $10,000  or  software  to  be 
piut;hased  exceeds  $3,000. 

c.  Consultants.  The  written  prior 
approval  of  the  Institute  is  required 


when  the  rate  of  compensation  to  be 
paid  a  consultant  exceeds  $300  a  day. 
Institute  funds  may  not  be  used  to  pay 
a  consultant  more  than  $900  per  day. 

3.  Travel  Costs 

Transportation  and  per  diem  rates 
must  comply  with  the  policies  of  the 
grantee.  If  the  grantee  does  not  have  an 
established  written  travel  policy,  then 
travel  rates  must  be  consistent  with 
those  established  by  the  Institute  or  the 
Federal  Government.  Institute  funds 
may  not  be  used  to  cover  the 
transportation  or  per  diem  costs  of  a 
member  of  a  national  organization  to 
attend  an  annual  or  other  regular 
meeting  of  that  organization. 

4.  Indirect  Costs 

These  are  costs  of  an  organization  that 
are  not  readily  assignable  to  a  particular 
project  but  are  necessary  to  the 
operation  of  the  organization  and  the 
performance  of  the  project.  The  cost  of 
operating  and  maintaining  facilities, 
depreciation,  and  administrative 
salaries  are  examples  of  the  types  of 
costs  that  are  usually  treated  as  indirect 
costs.  The  Institute's  policy  requires  all 
costs  to  be  budgeted  directly;  however, 
if  a  grantee  has  an  indirect  cost  rate 
approved  by  a  Federal  agency  as  set 
forth  below,  the  Institute  will  accept 
that  rate. 

a.  Approved  Plan  Available.  (1)  The 
Institute  will  accept  an  indirect  cost  rate 
or  allocation  plan  approved  for  a  grantee 
during  the  preceding  two  years  by  any 
Federal  granting  agency  on  the  basis  of 
allocation  methods  substantially  in 
accord  with  those  set  forth  in  the 
applicable  cost  circulars.  A  copy  of  the 
approved  rate  agreement  must  be 
submitted  to  the  Institute. 

(2)  Where  flat  rates  are  accepted  in 
lieu  of  actual  indirect  costs,  grantees 
may  not  also  charge  expenses  normally 
included  in  overhead  pools,  e.g., 
accoxmting  services,  legal  services, 
building  occupancy  and  maintenance, 
etc.,  as  direct  costs. 

(3)  When  utilizing  total  direct  costs  as 
the  base,  organizations  with  approved 
indirect  cost  rates  usually  exclude 
contracts  imder  grants  from  any 
overhead  recovery.  The  negotiated 
agreement  will  stipulate  that  contracts 
are  excluded  from  the  base  for  overhead 
recovery. 

b.  Establishment  of  Indirect  Cost 
Rates.  To  be  reimbursed  for  indirect 
costs,  a  grantee  must  first  establish  an 
appropriate  indirect  cost  rate.  To  do 
this,  the  grantee  must  prepare  an 
indirect  cost  rate  proposal  and  submit  it 
to  the  Institute  within  three  months 
after  the  start  of  the  grant  period  to 
assiu«  recovery  of  the  full  amount  of 
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allowable  indirect  costs.  The  rate  must 
be  developed  in  accordance  with 
principles  and  procedures  appropriate 
to  the  type  of  grantee  institution 
involved  as  specified  in  the  applicable 
OMB  Circular. 

c.  No  Approved  Plan.  If  an  indirect 
cost  proposal  for  recovery  of  actual 
indirect  costs  is  not  submitted  to  the 
Institute  within  three  months  after  the 
start  of  the  grant  period,  indirect  costs 
will  be  irrevocably  disallowed  for  all 
months  prior  to  the  month  that  the 
indirect  cost  proposal  is  received. 

/.  Procurement  and  Property 
Management  Standards 

1.  Procurement  Standards 

For  State  and  local  governments,  the 
Institute  has  adopted  the  standards  set 
forth  in  Attachment  O  of  OMB  Circular 
A-102.  Institutions  of  higher  education, 
hospitals;  other  non-profit  organizations 
will  be  governed  by  the  standards  set 
forth  in  Attachment  O  of  OMB  Circular 
A-110. 

2.  Property  Management  Standards 
The  property  management  standards 

as  prescribed  in  Attachment  N  of  OMB 
Circulars  A-102  and  A-110  apply  to  all 
Institute  grantees  and  subgrantees 
except  as  provided  in  section  IX.A.17. 
All  grantees/subgrantees  are  required  to 
be  prudent  in  the  acquisition  and 
management  of  property  with  grant 
funds.  If  suitable  property  required  for 
the  successful  execution  of  projects  is 
already  available  within  the  grantee  or 
subgrantee  organization,  expenditures  of 
grant  funds  for  the  acquisition  of  new 
property  will  be  considered 
imnecessary. 

K.  Audit  Requirements 

1.  Implementation 

Each  recipient  of  a  grant  fi-om  the 
Institute  other  than  a  scholarship, 
curriculum  adaptation,  or  technical 
assistance  grant  must  provide  for  an 
annual  fiscal  audit.  This  requirement 
also  applies  to  a  State  or  local  court 
receiving  a  subgrant  from  the  State 
Supreme  Court).  The  audit  may  be  of 
the  entire  grantee  or  subgrantee 
organization  or  of  the  specific  project 
funded  by  the  Institute.  Audits 
conducted  in  accordance  with  the 
Single  Audit  Act  of  1984  and  OMB 
Circular  A-128.  or  OMB  Circular  A-1 33 
will  satisfy  the  requirement  for  an 
annual  fiscal  audit.  The  audit  must  be 
conducted  by  an  independent  Certified 
Public  Accountant,  or  a  State  or  local 
agency  authorized  to  audit  government 
agencies.  Grantees  must  send  two  copies 
of  the  audit  report  to  the  Institute. 
Grantees  that  receive  funds  from  a 


Federal  agency  and  satisfy  audit 
requirements  of  the  cognizant  Federal 
agency  must  submit  two  copies  of  the 
audit  report  prepared  for  that  Federal 
agency  to  the  Institute  in  order  to  satisfy 
the  provisions  of  this  section.  Cognizant 
Federal  agencies  do  not  send  reports  to 
the  Institute.  Therefore,  each  grantee 
must  send  copies  of  this  report  directly 
to  the  Institute. 

2.  Resolution  and  Clearance  of  Audit 
Reports 

Timely  action  on  recommendations 
by  responsible  management  officials  is 
an  integral  part  of  the  effectiveness  of  an 
audit.  Each  grantee  must  have  policies 
and  procedures  for  acting  on  audit 
reconunendations  by  designating 
officials  responsibl^for:  Follow-up; 
maintaining  a  record  of  the  actions 
Xaken  on  recommendations  and  time 
schedules;  responding  to  and  acting  on 
audit  recommendations;  and  submitting 
periodic  reports  to  the  Institute  on 
recommendations  and  actions  taken. 

3.  Consequences  of  Non-Resolution  of 
Audit  Issues 

Ordinarily,  the  Institute  will  not  make 
a  new  grant  award  to  an  applicant  that 
has  an  unresolved  audit  report 
involving  Institute  awards.  Failure  of 
the  grantee  to  resolve  audit  questions 
may  also  result  in  the  suspension  or 
termination  of  payments  for  active 
Institute  grants  to  that  organization. 

L.  Close-Out  of  Grants 

1.  Grantee  Close-Out  Requirements 

Within  90  days  after  the  end  date  of 
the  grant  or  any  approved  extension 
thereof  (see  L.3.  below  in  this  section), 
the  following  documents  must  be 
submitted  to  the  Institute  by  grantees 
(other  than  scholarship  recipients): 

a.  Financial  Status  Report.  The  final 
report  of  expenditures  must  have  no 
unliquidated  obligations  and  must 
indicate  the  exact  balance  of 
unobligated  funds.  Any  unobligated/ 
unexpended  funds  will  be  deobligated 
from  the  award  by  the  Institute.  Final 
payment  requests  for  obligations 
incurred  during  the  award  period  must 
be  submitted  to  the  Institute  prior  to  the 
end  of  the  90-day  close-out  period. 
Grantees  on  a  check-issued  basis,  who 
have  dravm  down  funds  in  excess  of 
their  obligations/expenditures,  must 
return  any  unused  funds  as  soon  as  it  is 
determined  that  the  funds  are  not 
required.  In  no  case  should  any  imused 
funds  remain  with  the  grantee  beyond 
the  submission  date  of  the  final 
financial  status  report. 

b.  Final  Progress  Report.  This  report 
should  describe  the  project  activities 


during  the  final  calendar  quarter  of  the 
project  and  the  close-out  period, 
including  to  whom  project  products 
have  been  disseminated;  provide  a 
summary  of  activities  during  the  entire 
project;  specify  whether  all  the 
objectives  set  forth  in  the  approved 
application  or  an  approved  adjustment 
have  been  met  and,  if  any  of  the 
objectives  have  not  been  met,  explain 
why  not;  and  discuss  what,  if  anything, 
could  have  been  done  differently  that 
might  have  enhanced  the  impact  of  the 
project  or  improved  its  operation. 

These  reporting  requirements  apply  at 
the  conclusion  of  any  non-scholarship 
grant,  even  when  the  project  will 
continue  under  a  continuation  or  on- 
going support  grant. 

2.  Extension  of  Close-out  Period 

Upon  the  written  request  of  the 
grantee,  the  Institute  may  extend  the 
close-out  period  to  assure  completion  of 
the  Grantee's  close-out  requirements. 
Requests  for  an  extension  must  be 
submitted  at  least  14  days  before  the 
end  of  the  close-out  period  and  must 
explain  why  the  extension  is  necessary 
and  what  steps  will  be  taken  to  assure 
that  all  the  grantee's  responsibilities 
will  be  met  by  the  end  of  the  extension 
period. 

XI.  Grant  Adjiistments 

All  requests  for  programmatic  or 
budgetary  adjustments  requiring 
Institute  approval  must  be  submitted  in 
a  timely  manner  by  the  project  director. 
All  requests  for  changes  from  the 
approved  application  will  be  carefully 
reviewed  for  both  consistency  with  this 
Guideline  and  the  enhancement  of  grant 
goals  and  objectives. 

A.  Grant  Adjustments  Requiring  Prior 
Written  Approval 

There  are  several  types  of  grant 
adjustments  that  require  the  prior 
written  approval  of  the  Institute. 
Examples  of  these  adjustments  include: 

1 .  Budget  revisions  among  direct  cost 
categories  that  individually  or  in  the 
aggregate  exceed  five  percent  of  the 
approved  original  budget  or  the  most 
recently  approved  revised  budget.  The 
Institute  will  view  budget  revisions 
cumulatively. 

For  continuation  and  on-going 
support  grants,  funds  from  the  original 
award  may  be  used  during  the  new 
grant  period  and  funds  awarded  through 
a  continuation  or  on-going  support  grant 
may  be  used  to  cover  project-related 
expenditures  incurred  during  the 
original  award  period,  with  the  prior 
written  approval  of  the  Institute. 
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2.  A  change  in  the  scope  of  work  to 
be  performed  or  the  objectives  of  the 
project  (see  D.  below  in  this  section). 

3.  A  change  in  the  project  site. 

4.  A  change  in  the  project  period, 
such  as  an  extension  of  the  grant  period 
and/or  extension  of  the  final  financial  or 
progress  report  deadline  (see  E.  below). 

5.  Satisfaction  of  special  conditions,  if 
required. 

6.  A  change  in  or  temporary  absence 
of  the  project  director  (see  F.  and  G. 
below). 

7.  The  assignment  of  an  employee  or 
consultant  to  a  key  staff  position  whose 
qualifications  were  not  described  in  the 
application,  or  a  change  of  a  person 
assigned  to  a  key  project  staff  position 
(see  section  IX.A.2.). 

8.  A  change  in  or  temporary  absence 
of  the  person  responsible  for  the  ^ 
financial  management  and  financial 
reporting  for  the  grant. 

9.  A  change  in  the  name  of  the  grantee 
organization. 

10.  A  transfer  or  contracting  out  of 
grant-supported  activities  (see  H. 
below). 

11.  A  transfer  of  the  grant  to  another 
recipient. 

12.  Preagreement  costs  (see  section 
X.I.2.a.). 

13.  Tlie  purchase  of  automated  data 
processing  equipment  and  software  (see 
section  X.I.2.b.) 

14.  Consultant  rates  (see  section 
X.I.2.C.). 

15.  A  change  in  the  nature  or  number 
of  the  products  to  be  prepared  or  the 
manner  in  which  a  product  would  be 
distributed. 

B.  Requests  for  Gmnt  Adjustments 

All  grantees  and  subgrantees  must 
promptly  notify  their  SJI  program 
managers,  in  writing,  of  events  or 
proposed  changes  that  may  require 
adjustments  to  the  approved  project 
design.  In  requesting  an  adjustment,  the 
grantee  must  set  forth  the  reasons  and 
basis  for  the  proposed  adjustment  and 
any  other  information  the  program 
manager  determines  would  help  the 
Institute's  review. 

C.  Notification  of  Approval/Disapproval 

If  the  request  is  approved,  the  grantee 
will  be  sent  a  Grant  Adjustment  signed 
by  the  Executive  Director  or  his 
designee.  If  the  request  is  denied,  the 
grantee  will  be  sent  a  written 
explanation  of  the  reasons  for  the 
denial. 

D.  Changes  in  the  Scope  of  the  Grant 

Major  changes  in  scope,  duration, 
training  methodology,  or  other 
significant  areas  must  be  approved  in 
advance  by  the  Institute.  A  grantee  may 


make  minor  changes  in  methodology, 
approach,  or  other  aspects  of  the  grant 
to  expedite  achievement  of  the  grant's 
objectives  with  subsequent  notification 
of  the  SJI  program  manager. 

E.  Date  Changes 

A  request  to  change  or  extend  the 
grant  period  must  be  made  at  least  30 
days  in  advance  of  the  end  date  of  the 
grant.  A  revised  task  plan  should 
accompany  a  request  for  a  no-cost 
extension  of  the  grant  period,  along  with 
a  revised  budget  if  shifts  among  budget 
categories  will  be  needed.  A  request  to 
change  or  extend  the  deadline  for  the 
final  financial  report  or  final  progress 
report  must  be  made  at  least  14  days  in 
advance  of  the  report  deadline  (see 
section  X.L.3.). 

F.  Temporary  Absence  of  the  Project 
Director 

Whenever  an  absence  of  the  project 
director  is  expected  to  exceed  a 
continuous  period  of  one  month,  the 
plans  for  the  conduct  of  the  project 
director's  duties  during  such  absence 
must  be  approved  in  advance  by  the 
Institute.  This  information  must  be 
provided  in  a  letter  signed  by  an 
authorized  representative  of  the  grantee/ 
subgrantee  at  least  30  days  before  the 
departure  of  the  project  director,  or  as 
soon  as  it  is  known  that  the  project 
director  will  be  absent.  The  grant  may 
be  terminated  if  arrangements  are  not 
approved  in  advance  by  the  Institute. 

G.  Withdrawal  of/Change  in  Project 
Director 

If  the  project  director  relinquishes  or 
expects  to  relinquish  active  direction  of 
the  project,  the  Institute  must  be 
notified  immediately.  In  such  cases,  if 
the  grantee/subgrantee  wishes  to 
terminate  the  project,  the  Institute  will 
forward  procedural  instructions  upon 
notification  of  such  intent.  If  the  grantee 
wishes  to  continue  the  project  under  the 
direction  of  another  individual,  a 
statement  of  the  candidate's 
qualifications  should  be  sent  to  the 
Institute  for  review  and  approval.  The 
grant  may  be  terminated  if  the 
qualifications  of  the  proposed 
individual  are  not  approved  in  advance 
by  the  Institute. 

H.  Transferring  or  Contracting  Out  of 
Grant-Supported  Activities 

No  principal  activity  of  a  grant- 
supported  project  may  be  transferred  or 
contracted  out  to  another  organization 
without  specific  prior  approval  by  the 
Institute.  All  such  arrangements  must  be 
formalized  in  a  contract  or  other  written 
agreement  between  the  parties  involved. 
Copies  of  the  proposed  contract  or 


agreement  must  be  submitted  for  prior 
approval  of  the  Institute  at  the  earliest 
possible  time.  The  contract  or  agreement 
must  state,  at  a  minimum,  the  activities 
to  be  performed,  the  time  schedule,  the 
policies  and  procedures  to  be  followed, 
the  dollar  limitation  of  the  agreement, 
and  the  cost  principles  to  be  followed  in 
determining  what  costs,  both  direct  and 
indirect,  will  be  allowed.  The  contract 
or  other  written  agreement  must  not 
affect  the  grantee's  overall  responsibility 
for  the  direction  of  the  project  and 
accountability  to  the  Institute. 

State  Justice  Institute  Board  of  Directors 

Robert  A.  Miller,  Chairman,  Chief  Justice, 

Supreme  Court  of  South  Dakota,  Pierre, 

SD 
Joseph  F.  Baca,  Vice-Chairman,  Justice,  New 

Mexico  Supreme  Court,  Santa  Fe,  MM 
Sandra  A.  O'Connor,  Secretary,  States 

Attorney  of  Baltimore  County,  Towson, 

MD 
Terrenes  B.  Adamson,  Esq.,  Executive 

Committee  Member,  Senior  Vice- 
President,  The  National  Geographic 

Society,  Washington,  D.C 
Mr.  Robert  N.  Baldwin,  State  Court 

Administrator,  Supreme  Court  of 

Virginia,  Richmond,  VA 
Carlos  R.  Garza,  Esq.,  Administrative  Judge 

(ret.),  Vienna,  VA 
Sophia  H.  Hall,  Presiding  Judge,  Juvenile 

Court,  Circuit  Court  of  Cook  County, 

Chicago,  IL 
Tommy  Jewell,  District  Judge,  Albuquerque, 

NM 
Arthur  A.  McGiverin,  Chief  Justice,  Supreme 

Court  of  Iowa,  Des  Moines,  lA 
Keith  McNamara,  Esq.,  McNamara  & 

McNamara,  Columbus,  OH 
Florence  K.  Murray,  Justice  (ret.).  Supreme 

Court  of  Rhode  Island,  Providence,  RI 
David  I.  Tevelin,  Executive  Director  (ex 

officio) 

David  I.  Tevelin, 

Executive  Director. 

Appendix  A — Recommendations  to 
Grant  Writers 

Over  the  past  13  years.  Institute  staff  have 
reviewed  approximately  3,600  concept 
papers  and  1,700  applications.  On  the  basis 
of  those  reviews,  inquiries  from  applicants, 
and  the  views  of  the  Board,  the  Institute 
offers  the  following  recommendations  to  help 
potential  applicants  present  workable, 
understandable  proposals  that  can  meet  the 
funding  criteria  set  forth  in  this  Guideline. 

The  Institute  suggests  that  applicants  make 
certain  that  they  address  the  questions  and 
issues  set  forth  below  when  preparing  a 
concept  paper  or  application.  Concept  papers 
and  applications  should,  however,  be 
presented  in  the  formats  specified  in  sections 
VI.  and  VII.  of  the  Guideline,  respectively. 

1.  What  is  the  subject  or  problem  you  wish 
to  address? 

Describe  the  subject  or  problem  and  how 
it  affects  the  courts  and  the  public.  Discuss 
how  your  approach  will  improve  the 
situation  or  advance  the  state  of  the  art  or 
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knowledge,  and  explain  why  it  is  the  most 
appropriate  approach  to  take.  When  statistics 
or  research  findings  are  cited  to  support  a 
statement  or  position,  the  source  of  the 
citation  should  be  referenced  in  a  footnote  or 
a  reference  list. 

2.  What  do  you  want  to  do? 

Explain  the  goal(s)  of  the  project  in  simple, 
straightforward  terms.  The  goals  should 
describe  the  intended  consequences  or 
expected  overall  effect  of  the  proposed 
project  (e.g.,  to  enable  judges  to  sentence 
drug-abusing  offenders  more  effectively,  or  to 
dispose  of  civil  cases  within  24  months), 
rather  than  the  tasks  or  activities  to  be 
conducted  (e.g.,  hold  three  training  sessions, 
or  install  a  new  computer  system). 

To  the  greatest  extent  possible,  an 
applicant  should  avoid  a  specialized 
vocabulary  that  is  not  readily  understood  by 
the  general  public.  Technical  jargon  does  not 
enhance  a  paper,  nor  does  a  clever  but 
uninformative  title. 


3.  How  will  you  do  it? 

Describe  the  methodology  carefully  so  that 
what  you  propose  to  do  and  how  you  would 
do  it  are  clear.  All  proposed  tasks  should  be 
set  forth  so  that  a  reviewer  can  see  a  logical 
progression  of  tasks,  and  relate  those  tasks 
directly  to  the  accomplishment  of  the 
project's  goal(s).  When  in  doubt  about 
whether  to  provide  a  more  detailed 
explanation  or  to  assume  a  particular  level  of 
knowledge  or  expertise  on  the  part  of  the 
reviewers,  provide  the  additional 
information.  A  description  of  project  tasks 
also  will  help  identify  necessary  budget 
items.  All  staff  positions  and  project  costs 
should  relate  directly  to  the  tasks  described. 
The  Institute  encourages  applicants  to  attach 
letters  of  cooperation  and  support  from  the 
courts  and  related  agencies  that  will  be 
involved  in  or  directly  affected  by  the 
proposed  project. 

4.  How  will  you  know  it  works? 

Include  an  evaluation  component  that  will 
determine  whether  the  proposed  training, 
procedure,  service,  or  technology 
accomplished  the  objectives  it  was  designed 
to  meet.  Concept  papers  and  applications 
should  present  the  criteria  that  will  be  used 
to  evaluate  the  project's  effectiveness; 
identify  program  elements  which  will  require 
further  modification;  and  describe  how  the 
evaluation  will  be  conducted,  when  it  wUl 
occur  during  the  project  period,  who  will 
conduct  it,  and  what  specific  measiu'es  will 
be  used.  In  most  instances,  the  evaluation 
should  be  conducted  by  persons  not 
connected  with  the  implementation  of  the 
procedure,  training,  service,  or  technique,  or 
the  administration  of  the  project. 

The  Institute  has  also  prepared  a  more 
thorough  list  of  recommendations  to  grant 
writers  regarding  the  development  of  project 
evaluation  plans.  Those  reconmiendations 
are  available  from  the  Institute  upon  request. 

S.  How  will  others  find  out  about  it? 

Include  a  plan  to  disseminate  the  results  of 
the  training,  research,  or  demonstration 
beyond  the  jiu'isdictions  and  individuals 
directly  affected  by  the  project.  The  plan 
should  identify  the  specific  methods  which 


will  be  used  to  inform  the  field  about  the 
project,  such  as  the  publication  of  law  review 
or  journal  articles,  or  the  distribution  of  key 
materials.  A  statement  that  a  report  or 
research  findings  "will  be  made  available  to" 
the  field  is  not  sufficient.  The  specific  means 
of  distribution  or  dissemination  as  well  as 
the  types  of  recipients  should  be  identified. 
Reproduction  and  dissemination  costs  are 
allowable  budget  items. 

6.  What  an  the  specific  costs  involved? 

The  budget  in  both  concept  papers  and 
applications  should  be  presented  clearly. 
Major  budget  categories  such  as  personnel, 
benefits,  travel,  supplies,  equipment,  and 
indirect  costs  should  be  identified  separately. 
The  components  of  "Other"  or 
"Miscellaneous"  items  should  be  specified  in 
the  application  budget  narrative,  and  should 
not  include  setrasides  for  undefined 
contingencies. 

7.  What,  if  any,  match  is  being  ofiiered? 

Courts  and  other  units  of  State  and  local 
government  (not  including  publicly- 
supported  institutions  of  higher  education) 
are  required  by  the  State  Justice  Institute  Act 
to  contribute  a  match  (cash,  non-cash,  or 
both)  of  at  least  50  percent  of  the  grant  funds 
requested  from  the  Institute.  All  other 
applicants  also  are  encouraged  to  provide  a 
matching  contribution  to  assist  in  meeting 
the  costs  of  a  project. 

The  match  requirement  works  as  follows: 
If,  for  example,  the  total  cost  of  a  project  is 
anticipated  to  be  $150,000,  a  State  or  local 
coiul  or  executive  branch  agency  may  request 
up  to  $100,000  from  the  Institute  to 
implement  the  project.  The  remaining 
$50,000  (50%  of  the  $100,000  requested  from 
SJI)  must  be  provided  as  match. 

Cash  match  includes  funds  directly 
contributed  to  the  project  by  the  applicant,  or 
by  other  public  or  private  sources.  It  does  not 
include  income  generated  from  tuition  fees  or 
the  sale  of  project  products.  Non-cash  match 
refers  to  in-kind  contributions  by  the 
applicant,  or  other  public  or  private  sources. 
This  includes,  for  example,  the  monetary 
value  of  time  contributed  by  existing 
personnel  or  members  of  an  advisory 
committee  (but  not  the  time  spent  by 
participants  in  an  educational  program 
attending  program  sessions).  When  match  is 
offered,  3ie  nature  of  the  match  (cash  or  in- 
kind)  should  be  explained  and,  at  the 
application  stage,  the  tasks  and  line  items  for 
which  costs  will  be  covered  wholly  or  in  part 
by  match  should  be  specified. 

8.  Which  of  the  two  budget  forms  should  be 
used? 

Section  VD.A.l.c.  of  the  SJI  Grant 
Guideline  encourages  use  of  the  spreadsheet 
format  of  Form  Cl  if  the  application  requests 
$100,000  or  more.  Form  Cl  also  works  well 
for  projects  with  discrete  tasks,  regardless  of 
the  dollar  value  of  the  project.  Form  C,  the 
tabular  format,  is  preferred  for  projects 
lacking  a  number  of  discrete  tasks,  or  for 
projects  requiring  less  than  $100,000  of 
Institute  funding.  Generally,  use  the  form 
that  best  lends  itself  to  representing  most 
accurately  the  budget  estimates  for  the 
project. 


g.  How  much  detail  should  be  included  in 
the  budget  narrative? 

The  budget  narrative  of  an  application 
should  provide  the  basis  for  computing  all 
project-related  costs,  as  indicated  in  section 
VII.A.4.  of  the  Guideline.  To  avoid  common 
shortcomings  of  application  budget 
narratives,  applicants  should  include  the 
following  information: 

Personnel  estimates  that  accurately  provide 
the  amount  of  time  to  be  spent  by  personnel 
involved  with  the  project  and  the  total 
associated  costs,  including  current  salaries 
for  the  designated  personnel  (e.g..  Project 
Director,  50%  for  one  year,  annual  salary  of 
$50,000  =  $25,000).  If  salary  costs  are 
computed  using  an  hourly  or  daily  rate,  the 
annual  salary  and  number  of  hours  or  days 
in  a  work-year  should  be  shown. 

Estimates  for  supplies  and  expenses 
supported  by  a  complete  description  of  the 
supplies  to  be  used,  the  nature  and  extent  of 
printing  to  be  done,  anticipated  telephone 
charges,  and  other  common  expenditxires, 
with  the  basis  for  computing  the  estimates 
included  (e.g.,  100  reports  x  75  pages  each  x 
.05/page  =  $375.00).  Supply  and  expense 
estimates  offered  simply  as  "based  on 
experience"  are  not  sufficient. 

In  order  to  expedite  Institute  review  of  the 
budget,  make  a  final  comparison  of  the 
amounts  listed  in  the  budget  narrative  with 
those  listed  on  the  budget  form.  In  the  rush 
to  complete  all  parts  of  the  application  on 
time,  there  may  be  many  last-minute 
changes:  unfortunately,  when  there  are 
discrepancies  between  the  budget  narrative 
and  the  budget  form  or  the  amount  listed  on 
the  application  cover  sheet,  it  is  not  possible 
for  the  Institute  to  verify  the  amount  of  the 
request.  A  final  check  of  the  numbers  on  the 
form  against  those  in  the  narrative  will 
preclude  such  confusion. 

10.  What  travel  regulations  apply  to  the 
budget  estimates? 

Transportation  costs  and  per  diem  rates 
must  comply  with  the  policies  of  the 
applicant  organization,  and  a  copy  of  the 
applicant's  travel  policy  should  be  submitted 
as  an  appendix  to  the  application.  If  the 
applicant  does  not  have  a  travel  policy 
established  in  writing,  then  travel  rates  must 
be  consistent  with  those  established  by  the 
Institute  or  the  Federal  Government  (a  copy 
of  the  Institute's  U-avel  policy  is  available 
upon  request).  The  budget  narrative  should 
state  which  policies  apply  to  the  project. 

The  budget  narrative  also  should  include 
the  estimated  fare,  the  number  of  persons 
traveling,  the  number  of  trips  to  be  taken,  and 
the  length  of  stay.  The  estimated  costs  of 
travel,  lodging,  ground  transportation,  and 
other  subsistence  should  be  listed  and 
explained  separately.  It  is  preferable  for  the 
budget  to  be  based  on  the  actual  costs  of 
traveling  to  and  from  the  project  or  meeting 
sites.  If  the  points  of  origin  or  destination  are 
not  known  at  the  time  the  budget  is  prepared, 
an  average  airfare  may  be  used  to  estimate 
the  travel  costs.  For  example,  if  it  is 
anticipated  that  a  project  advisory  committee 
will  include  members  from  around  the 
country,  a  reasonable  airfare  from  a  central 
point  to  the  meeting  site,  or  the  average  of 
airfares  from  each  coast  to  the  meeting  site 
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may  be  used.  Applicants  should  arrange 
travel  so  as  to  be  able  to  take  advantage  of 
advance-purchase  price  discounts  whenever 
possible. 

11.  Majr  grant  funds  be  used  to  purchase 
equipmentT 

Generally,  grant  funds  may  be  used  to 
purchase  only  the  equipment  that  is 
necessary  to  demonstrate  a  new  technological 
application  in  a  court,  or  that  is  otherwise 
essential  to  accomplishing  the  objectives  of 
the  project.  The  budget  narrative  must  list  the 
equipment  to  be  purchased  and  explain  why 
the  equipment  is  necessary  to  the  success  of 
the  project.  Written  prior  approval  is 
required  when  the  amount  of  computer 
hardware  to  be  purchased  or  leased  exceeds 
$10,000,  or  the  software  to  be  purchased 
exceeds  $3000. 

12.  To  what  extent  may  indirect  costs  be 
included  in  the  budget  estimates? 

It  is  the  policy  of  the  Institute  that  all  costs 
should  be  budgeted  directly:  however,  if  an 
indirect  cost  rate  has  been  approved  by  a 
Federal  agency  within  the  last  two  years,  an 
indirect  cost  recovery  estimate  may  be 
included  in  the  budget.  A  copy  of  the 
approved  rate  agreement  should  be  submitted 
as  an  appendix  to  the  appUcation. 

If  an  applicant  does  not  have  an  approved 
rate  agreement  and  cannot  budget  directly  for 
all  costs,  an  indirect  cost  rate  proposal 
should  be  prepared  in  accordance  with 
Section  X.I.4.  of  the  Guideline,  based  on  the 
applicant's  audited  Hnancial  statements  for 
the  prior  fiscal  year.  (Applicants  lacking  an 
audit  should  budget  all  project  costs 
directly.) 

13.  What  meeting  costs  may  be  covered  with 
grant  funds? 

SJl  grant  funds  may  cover  the  reasonable 
cost  of  meeting  rooms,  necessary  audio- 
visual equipment,  meeting  supplies,  and 
working  meals. 

14.  Does  the  budget  truly  reflect  all  costs 
required  to  complete  the  project? 

After  preparing  the  program  narrative 
portion  of  the  application,  applicants  may 
find  it  helpful  to  list  all  the  major  tasks  or 
activities  required  by  the  proposed  project, 
including  the  preparation  of  products,  and 
note  the  individual  expenses,  including 
personnel  time,  related  to  each.  This  will 
help  to  ensure  that,  for  all  tasks  described  in 
the  application  (e.g.,  development  of  a 
videotape,  research  site  visits,  distribution  of 
a  final  report),  the  related  costs  appear  in  the 
budget  and  are  explained  correctly  in  the 
budget  narrative. 

Appendix  B — Questions  Frequently 
Asked  by  Grantees 

The  Institute's  staff  works  with  grantees  to 
help  assure  the  smooth  operation  of  the 
project  and  compliance  with  the  Guideline. 
On  the  basis  of  monitoring  more  than  1,000 
grants,  the  Institute  staff  offers  the  following 
suggestions  to  aid  grantees  in  meeting  the 
administrative  and  substantive  requirements 
of  their  grants. 


1.  After  the  grant  has  been  awarded,  when 
are  the  first  quarterly  reports  due? 

Quarterly  Progress  Reports  and  Financial 
Status  Reports  must  be  submitted  within  30 
days  after  the  end  of  every  calendar  quarter — 
I.e.,  no  later  than  January  30,  April  30,  July 
30,  and  October  30 — regardless  of  the 
project's  start  date.  The  reporting  periods 
covered  by  each  quarterly  report  end  30  days 
before  the  respective  deadline  for  the  report. 
When  an  award  period  begins  December  1, 
for  example,  the  first  Quarterly  Progress 
Report  describing  project  activities  between 
December  1  and  December  31  will  be  due  on 
January  30.  A  Financial  Status  Report  should 
be  submitted  even  if  funds  have  not  been 
obligated  or  expended. 

By  documenting  what  has  happened  over 
the  past  three  months.  Quarterly  Progress 
Reports  provide  an  opportunity  for  project 
staff  and  Institute  staff  to  resolve  any 
questions  before  they  become  problems,  and 
make  any  necessary  changes  in  the  project 
time  schedule,  budget  allocations,  etc.  The 
Quarterly  Project  Report  should  describe 
project  activities,  their  relationship  to  the 
approved  timeline,  and  any  problems 
encountered  and  how  they  were  resolved, 
and  outline  the  tasks  scheduled  for  the 
coming  quarter.  It  is  helpful  to  attach  copies 
of  relevant  memos,  draft  products,  or  other 
requested  information.  An  original  and  one 
copy  of  a  Quarterly  Progress  Report  and 
attachments  should  be  submitted  to  the 
Institute. 

Additional  Quarterly  Progress  Report  or 
Financial  Status  Report  forms  may  be 
obtained  firom  the  grantee's  Program  Manager 
at  SJI,  or  photocopies  may  be  made  fi'om  the 
supply  received  with  the  award. 

2.  Do  reporting  requirements  dififier  for 
continuation  and  on-going  support  grants? 

Recipients  of  continuation  or  on-going 
support  grants  are  required  to  submit 
quarterly  progress  and  financial  status 
reports  on  the  same  schedule  and  with  the 
same  information  as  recipients  of  a  grant  for 
a  single  new  project. 

A  continuation  grant  and  each  yearly  grant 
under  an  on-going  support  award  should  be 
considered  as  a  separate  phase  of  the  project. 
The  reports  should  be  numbered  on  a  grant 
rather  than  project  basis.  Thus,  the  first 
quarterly  report  filed  under  a  continuation 
grant  or  a  yearly  increment  of  an  on-going 
support  award  should  be  designated  as 
number  one,  the  second  as  number  two,  and 
so  on,  through  the  final  progress  and 
financial  status  reports  due  within  90  days 
after  the  end  of  the  grant  period. 

3.  What  information  about  project  activities 
should  be  communicated  to  SJI? 

In  general,  grantees  should  provide  prior 
notice  of  critical  project  events  such  as 
advisory  board  meetings  or  training  sessions 
so  that  the  Institute  Program  Manager  can 
attend  if  possible.  If  methodological, 
schedule,  staff,  budget  allocations,  or  other 
significant  changes  become  necessary,  the 
grantee  should  contact  the  Program  Manager 
prior  to  implementing  any  of  these  changes, 
so  that  possible  questions  may  be  addressed 
in  advance.  Questions  concerning  the 
financial  requirements  section  of  the 


Guideline,  quarterly  financial  reporting,  or 
payment  requests,  should  be  addressed  to  the 
Grants  Financial  Manager  listed  in  the  award 
letter. 

It  is  helpful  to  include  the  grant  number 
assigned  to  the  award  on  all  correspondence 
to  the  Institute. 

4.  Why  are  special  conditions  attached  to  the 
award  document? 

In  some  instances,  a  list  of  special 
conditions  is  attached  to  the  award 
document.  Special  conditions  may  be 
imposed  to  establish  a  schedule  for  reporting 
certain  key  information,  assure  that  the 
Institute  has  an  opportunity  to  offer 
suggestions  at  critical  stages  of  the  project, 
and  provide  reminders  of  some  (but  not 
necessarily  all)  of  the  requirements  contained 
in  the  Grant  Guideline.  Accordingly,  it  is 
important  for  grantees  to  check  the  special 
conditions  carefully  and  discuss  with  their 
Program  Managers  any  questions  or  problems 
they  may  have  with  the  conditions.  Most 
concerns  about  timing,  response  time,  and 
the  level  of  detail  required  can  be  resolved 
in  advance  through  a  telephone  conversation. 
The  Institute's  primary  concern  is  to  work 
with  grantees  to  assure  that  their  projects 
accomplish  their  objectives,  not  to  enforce 
rigid  bureaucratic  requirements.  However,  if 
a  grantee  fails  to  comply  with  a  special 
condition  or  with  other  grant  requirements, 
the  Institute  may,  after  proper  notice, 
suspend  payment  of  grant  funds  or  terminate 
the  grant. 

Sections  K.,  X.,  and  XI.  of  the  Grant 
Guideline  contain  the  Institute's 
administrative  and  financial  requirements. 
Institute  Finance  Division  staff  are  always 
available  to  answer  questions  and  provide 
assistance  regarding  these  provisions. 

5.  What  is  a  Grant  Adjustment? 

A  Grant  Adjustment  is  the  Institute's  form 
for  acknowledging  the  satisfaction  of  special 
conditions,  or  approving  changes  in  grant 
activities,  schedule,  staffing,  sites,  or  budget 
allocations  requested  by  the  project  director. 
It  also  may  be  used  to  correct  errors  in  grant 
docimients  or  deobligate  funds  fix)m  the 
grant. 

6.  What  schedule  should  be  followed  in 
submitting  requests  for  reimbursements  or 
advance  payments? 

Requests  for  reimbursements  or  advance 
payments  may  be  made  at  any  time  after  the 
project  start  date  and  before  the  end  of  the 
90-day  close-out  period.  However,  the 
Institute  follows  the  U.S.  Treasury's  policy 
limiting  advances  to  the  minimum  amount 
required  to  meet  immediate  cash  needs. 
Given  normal  processing  time,  grantees 
should  not  seek  to  draw  down  fiinds  for 
periods  greater  than  30  days  from  the  date  of 
the  request. 

7.  Do  procedures  for  submitting  requests  for 
reimbursement  or  advance  payment  differ 
for  continuation  or  on-going  support  grants? 

The  basic  procedures  are  the  same  for  any 
grant.  A  continuation  grant  or  the  yearly 
grant  under  an  on-going  support  award 
should  be  considered  as  a  separate  phase  of 
the  project.  Payment  requests  should  be 
numbered  on  a  grant  rather  than  a  project 
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basis.  The  first  request  for  funds  &x»m  a 
contintiation  grant  or  a  yearly  increment 
under  an  on-going  support  award  should  be 
designated  as  number  one,  the  second  as 
number  two,  and  so  on  through  the  final 
payment  request  for  that  grant. 

8.  If  things  change  during  the  grant  period, 
can  funds  be  reallocated  from  one  budget 
category  to  another? 

The  Institute  recognizes  that  some 
flexibility  is  required  in  implementing  a 
project  design  and  budget.  Thus,  grantees 
may  shift  funds  among  direct  cost  budget 
categories.  When  any  one  reallocation  or  the 
cumulative  total  of  reallocations  are  expected 
to  exceed  five  percent  of  the  approved  project 
budget,  a  grantee  must  specify  the  proposed 
changes,  explain  the  reasons  for  the  changes, 
and  request  Institute  approval. 

The  same  standard  applies  to  continuation 
and  on-going  support  grants.  In  addition, 
prior  written  Institute  approval  is  required  to 
shift  leftover  funds  from  the  original  award 
to  cover  activities  to  be  conducted  under  the 
renewal  award,  or  to  use  renewal  grant 
monies  to  cover  costs  incurred  during  the 
original  grant  period. 

9.  What  is  the  90-day  close-out  period? 

Following  the  last  day  of  the  grant,  a  90- 
day  period  is  provided  to  allow  for  all  grant- 
related  bills  to  be  received  and  posted,  and 
grant  funds  drawn  down  to  cover  these 
expenses.  No  obligations  of  grant  funds  may 
be  incurred  during  this  period.  The  last  day 
on  which  an  expenditure  of  grant  funds  can 
be  obligated  is  the  end  date  of  the  grant 
period.  Similarly,  the  90-day  period  is  not 
intended  as  an  opportiuiity  to  finish  and 
disseminate  grant  products.  This  should 
occur  before  the  end  of  the  grant  period. 

During  the  90  days  following  the  end  of  the 
award  period,  all  monies  that  have  been 
obligated  should  be  expended.  All  payment 
requests  must  be  received  by  the  end  of  the 
90-day  "close-out-period."  Any  unexpended 
monies  held  by  the  grantee  that  remain  after 
the  90-day  follow-up  period  must  be  returned 
to  the  Institute.  Any  funds  remaining  in  the 
grant  that  have  not  been  drawn  down  by  the 
grantee  will  be  deobligated. 

10.  Are  funds  granted  by  SJI  "Federal" 
funds? 

The  State  Justice  Institute  Act  provides 
that,  except  for  purposes  unrelated  to  this 
question,  "the  Institute  shall  not  be 
considered  a  department,  agency,  or 
instrumentality  of  the  Federal  Government." 
42  U.S.C.  10704(c)(1).  Because  SJI  receives 
appropriations  from  Congress,  some  grantee 
auditors  have  reported  SJI  grants  funds  as 
"Other  Federal  Assistance."  This 
classification  is  acceptable  to  SJI  but  is  not 
required. 

11.  If  SJI  is  not  a  Federal  Agency,  do  OMB 
circulars  apply  with  respect  to  audits? 

Unless  they  are  inconsistent  with  the 
express  provisions  of  the  SJI  Grant  Guideline, 
Office  of  Management  and  Budget  (OMB) 
Circulars  A-110,  A-21,  A-87,  A-88,  A-102, 
A-122,  A-128  and  A-133  are  incorporated 
into  the  Grant  Guideline  by  reference. 
Because  the  Institute's  enabling  legislation 
specifically  requires  the  Institute  to 


"conduct,  or  require  each  recipient  to 
provide  for,  an  aimual  fiscal  audit"  (see  42 
U.S.C.  10711(c)(1)),  the  Grant  Guideline  sets 
forth  options  for  grantees  to  comply  with  this 
statutory  requirement.  (See  Section  X.K.) 

SJI  will  accept  audits  conducted  in 
accordance  with  the  Single  Audit  Act  of  1984 
and  OMB  Circulars  A-128,  or  A-133,  in 
satisfaction  of  the  annual  fiscal  audit 
requirement.  Grantees  that  are  required  to 
undertake  these  audits  in  conjunction  with 
Federal  grants  may  include  SJI  funds  as  part 
of  the  audit  even  if  the  receipt  of  SJI  funds 
would  not  require  such  audits.  This  approach 
gives  grantees  an  option  to  fold  SJI  funds  into 
the  governmental  audit  rather  than  to 
undertake  a  separate  audit  to  satisfy  SJI's 
Guideline  requirements. 

In  sum,  educational  and  nonprofit 
organizations  that  receive  payments  from  the 
Institute  that  are  sufficient  to  meet  the 
applicability  thresholds  of  OMB  Circular  A- 
133  must  have  their  annual  audit  conducted 
in  accordance  with  Government  Auditing 
Standards  issued  by  the  Comptroller  General 
of  the  United  States  rather  than  with 
generally  accepted  auditing  standards. 
Grantees  in  this  category  that  receive 
amounts  below  the  minimum  threshold 
referenced  in  Circular  A-133  must  also 
submit  an  annual  audit  to  SJI,  but  they  would 
have  the  option  to  conduct  an  audit  of  the 
entire  grantee  Organization  in  accordance 
with  generally  accepted  auditing  standards; 
include  SJI  funds  in  an  audit  of  Federal  funds 
conducted  in  accordance  with  the  Single 
Audit  Act  of  1984  and  OMB  Circulars  A-128 
or  A-133;  or  conduct  an  audit  of  only  the  SJI 
funds  in  accordance  with  generally  accepted 
auditing  standards.  (See  Guideline  Section 
X.K.)  Circulars  may  be  obtained  fix)m  OMB 
by  calling  202-395-3080  or  visiting  the  OMB 
website  at  wwnAr.whitehouse.gov/OMB. 

12.  Does  SJI  have  a  CFDA  number? 

Auditors  often  request  that  a  grantee 
provide  the  Institute's  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  number  for 
guidance  in  conducting  an  audit  in 
accordance  with  Government  Accounting 
Standards. 

Because  SJI  is  not  a  Federal  agency,  it  has 
not  been  issued  such  a  number,  and  there  are 
no  additional  compliance  tests  to  satisfy 
under  the  Institute's  audit  requirements 
beyond  those  of  a  standard  governmental 
audit' 

Moreover,  because  SJI  is  not  a  Federal 
agency,  SJI  funds  should  not  be  aggregated 
with  Federal  funds  to  determine  if  the 
applicability  threshold  of  Circular  A-133  has 
been  reached.  For  example,  if  in  fiscal  year 
1997  grantee  "X"  received  $10,000  in  Federal 
funds  from  al)epartment  of  Justice  (DOJ) 
grant  program  and  $20,000  in  grant  funds 
from  SJI.  the  minimum  A-133  threshold 
would  not  be  met.  The  same  distinction 
would  preclude  an  auditor  from  considering 
the  additional  SJI  funds  in  determining  what 
Federal  requirements  apply  to  the  DOJ  funds. 

Grantees  who  are  required  to  satisfy  either 
the  Single  Audit  Act,  OMB  Circulars  A-128, 
or  A-133  and  who  include  SJI  grant  funds  in 
those  audits,  need  to  remember  that  because 
of  its  status  as  a  private  non-profit 
corporation,  SJI  is  not  on  routing  lists  of 


cognizant  Federal  agencies.  Therefore,  the 
grantee  needs  to  submit  a  copy  of  the  audit 
report  prepared  for  such  a  cognizant  Federal 
agency  directly  to  SJI.  The  Institute's  audit 
requirements  may  be  found  in  Section  X.K. 
of  the  Grant  Guideline. 

Appendix  C — List  of  State  Contacts 
Regarding  Administration  oflnstitute 
Grants  to  State  and  Local  Courts 

Mr.  Frank  Gregory,  Administrative  Director. 
Administrative  Office  of  the  Courts,  300 
Dexter  Avenue,  Montgomery,  AL  36104. 
(334)  242-0300 
Ms.  Stephanie  J.  Cole,  Administrative 
Director,  Alaska  Court  System.  303  K 
Street,  Anchorage,  AK  99501.  (907)  264- 
0547 
Mr.  Eliu  F.  Paopao,  Court  Administrator, 
High  Court  of  American  Samoa,  PO  Box 
309.  Pago  Pago.  Oil  (684)  633-1150 
Mr.  David  K.  Byers.  Administrative  Director 
of  the  Courts,  Siipreme  Court  of  Arizona, 
1501  West  Washington  Street.  Suite  411. 
Phoenix.  AZ  85007,  (602)  542-9301 
Mr.  James  D.  Gingerich.  Director, 

Administrative  Office  of  the  Courts. 
Supreme  Court  of  Arkansas,  Justice 
Building,  Little  Rock,  AR  72201,  (501) 
682-9400 
Mr.  William  C.  Vickrey,  State  Court 

Administrator.  Administrative  Office  of 
the  Courts.  455  Golden  Gate  Avenue. 
Suite  5622.  San  Francisco,  CA  94107, 
(415)  865^200 
Mr.  Steven  V.  Berson,  State  Court 
Administrator,  Colorado  Judicial 
Department,  1301  Pennsylvania  Street, 
Suite  300.  Denver.  CO  80203-5012.  (303) 
861-1111 
Honorable  Robert  C.  Leuba,  Chief  Court 
Administrator,  Supreme  Court  of 
Connecticut,  231  Capitol  Avenue, 
Drawer  N,  Station  A,  Hartford,  CT  06106. 
(860)  566-4461 
Mr.  Lawrence  P.  Webster,  Director, 

Administrative  Office  of  the  Courts, 
Carvel  State  Office  Building,  11th  Floor. 
820  N.  French  Street.  Wilmington.  DE 
19801.(302)577-8481 
Mr.  Ulysses  Hammond.  Executive  Officer. 
District  of  Columbia  Courts.  500  Indiana 
Avenue.  NW.  Washington,  DC  20001. 
(202)879-1700 
Mr.  Kenneth  Palmer,  State  Courts 

Administrator,  Supreme  Court  Building, 
500  South  Duval  Street,  Tallahassee,  FL 
32399-0156.  (850)  922-5081 
Mr.  George  Lange  IH.  Director. 

Administrative  Office  of  the  Courts.  47 
Trinity  Avenue.  Suite  414,  Atlanta.  GA 
30334,  (404)  656-5171 
Mr.  Daniel  J.  Tydingco,  Executive  Officer, 
Supreme  Court  of  Guam,  Guam  Judicial 
Center,  120  West  O'Brien  Drive,  Agana, 
Guam  96910,  Oil  (671)  475-3278 
Mr.  Michael  F.  Broderick,  Administrative 
Director  of  the  Courts,  The  Judiciary. 
State  of  Hawaii,  417  S.  King  Street,  Room 
206,  Honolulu,  HI  96813,  (808)  539-4900 
Ms.  Patricia  Tobias,  Administrative  Director 
of  the  Courts,  Supreme  Court  Building, 
451  West  State  Street,  Boise,  ID  83702. 
(208)  334-2246 


56054 


Mr.  Joseph  A.  Schillaci,  Director, 

Administrative  Office  of  the  Illinois 
Courts.  222-N.  LaSalle  Street,  13th  Floor, 
Chicago.  IL  60601,  (312)  793-3250 
Ms.  Lilia  G.  Judson.  Executive  Director. 
Division  of  State  Court  Administration, 
Indiana  Supreme  Court,  115  W. 
Washington,  Suite  1080.  Indianapolis.  IN 
46204-3417,  (317)  232-2542 
Mr.  William  J.  O'Brien,  State  Court 

Administrator,  Supreme  Court  of  Iowa, 
State  House,  Des  Moines,  LA  50319,  (515) 
281-5241 
Dr.  Howard  P.  Schwartz,  Judicial 

Administrator,  Kansas  Judicial  Center 
301  West  10th  Street.  Topeka,  KS  66612. 
(785)  296-4873 
Ms.  Cicely  Jaracz  Lambert.  Director. 

Administrative  Office  of  the  Courts.  100 
Mill  Creek  Park,  Frankfort.  KY  40601- 
9230,  (502)  573-2350 
Dr.  Hugh  M.  Collins,  Judicial  Administrator, 
Supreme  Court  of  Louisiana.  1555 
Poydras  Street,  Suite  1540,  New  Orleans, 
LA  70112-3701,  (504)  568-5747 
Mr.  James  T.  Glessner,  State  Court 

Administrator,  Administrative  Office  of 
the  Courts,  PO  Box  4820,  Portland,  ME 
04112-4820,  (207)  822-0792 
Mr.  George  B.  Riggin,  Jr..  State  Court 

Administrator.  Administrative  Office  of 
the  Courts,  Courts  of  Appeal  Bldg..  361 
Rowe  Boulevard,  Annapolis,  MD  21401. 
(410)  260-1401 
Honorable  Barbara  A.  Dortcfa-Okara.  Chief 
Justice  for  Administration  and 
Management.  Administrative  OfBce  of 
the  Trial  Courts.  Two  Center  Plaza.  Fifth 
Floor.  Boston.  MA  02108.  (617)  742- 
8575 
Mr.  John  D.  Ferry.  Jr..  State  Court 

Administrator.  309  N.  Washington 
Square.  Lansing,  MI  48909.  (517)  373- 
2222 
Ms.  Sue  K.  Dosal.  State  Court  Administrator, 
Supreme  Court  of  Minnesota.  25 
Constitution  Avenue.  St.  Paul,  MN 
55155,  (651)  296-2474 
Mr.  Rick  D.  Patt.  Acting  Director. 

Administrative  Office  of  the  Courts, 
Supreme  Court  of  Mississippi.  PO  Box 
117,  Jackson.  MS  39205.  (601)  354-7408 
Mr.  Ronald  L.  Larkin.  State  Courts 
Administrator,  Supreme  Court  of 
Missouri,  PO  Box  104480,  Jefferson  City, 
MO  65110.  (573)  751-3585 
Mr.  Patrick  A.  Chenovick,  State  Court 
Administrator,  Supreme  Court  of 
Montana,  Justice  Building,  Room  315, 
215  North  Sanders,  Helena,  MT  59620- 
3002.  (406)  444-2621 
Mr.  Joseph  C.  Steele.  State  Court 

Administrator,  Administrative  Office  of 
the  Courts/Probation,  State  Capitol 
Building,  Room  1220,  Lincoln,  NE 
68509,  (404)  471-3730 
Ms.  Karen  Kavenau,  State  Court 

Administrator,  Administrative  Office  of 
the  Courts,  Supreme  Court  Building,  201 
South  Carson  Street,  Suite  250,  Carson 
City,  NV  89701-4702.  (702)  687-5076 
Mr.  Donald  Goodnow,  Director, 

Administrative  Office  of  the  Courts.  Two 
Noble  Drive,  Concord,  NH  03301.  (603) 
271-2521 
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Honorable  Richard  J.  Williams,  Acting 

Administrative  Director,  Administrative 
Office  of  the  Courts,  25  Market  Street, 
Trenton,  NJ  08625,  (609)  984-0275 
Mr.  John  M.  Greacen.  Director. 

Administrative  Office  of  the  Courts.  237 
Don  Caspar.  Room  25.  Sante  Fe.  NM 
87501-2178,  (505)  827^800 
Honorable  Jonathan  Lippman,  Chief 

Administrative  Judge.  Office  of  Court 
Administration.  25  Beaver  Street.  11th 
Floor.  New  York,  NY  10004.  (212)  428- 
2100 
Honorable  Thomas  W.  Ross.  Administrative 
Director  of  the  Courts.  North  Carolina 
Administrative  Office  of  the  Courts.  2 
East  Morgan  Street.  Raleigh.  NC  27601. 
(919)  733-7107 
Mr.  Keithe  E.  Nelson.  State  Court 

Administrator.  Supreme  Court  of  North 
Dakota,  State  Capitol  Building,  600  East 
Boulevard  Avenue,  Etept.  180,  Bismarck. 
ND  58505-0530.  (701)  328-4216 
Ms.  Margarita  M.  Palacios.  Acting  Director. 
Supreme  Court  of  the  Commonwealth  of 
the  Northern  Mariana  Islands.  PO  Box 
2165  CK,  Saipan.  MP  96950.  (670)  236- 
9800 
Mr.  Steven  C.  Hollon,  Administrative 

Director.  Supreme  Court  of  Ohio.  State 
Office  Tower  30  East  Broad  Street. 
Columbus.  OH  43266-0419,  (614)  466- 
2653 
Mr.  Howard  W.  Cony^s,  Administrative 
Director  of  the  Courts.  Administrative 
Office  of  the  Courts  1925  N.  Stiles.  Suite 
305,  Oklahoma  City,  OK  73105,  (405) 
521-2450 
Ms.  Kingsley  W.  Click.  State  Court 

Administrator,  Office  of  the  State  Court 
Administrator,  Supreme  Court  Building, 
Salem,  OR  97310,  (503)  986-5900 
Ms.  Nancy  M.  Sobolevitch.  Court 
.    Administrator.  Administrative  Office  of 
Pennsylvania  Courts,  Supreme  Court  of 
Pennsylvania.  1515  Market  Street.  Suite 
1414.  Philadelphia.  PA  19102,  (215) 
560-6337 
Ms.  Mercedes  M.  Bauermeister, 

Administrative  Director  of  the  Courts. 
General  Court  of  Justice,  Office  of  Court 
Administration.  6  Vela  Street,  Hato  Rey. 
PR  00919.  (787)  763-3358 
Dr.  Robert  C.  Harrall,  State  Court 

Administrator,  Supreme  Court  of  Rhode 
Island,  250  Benefit  Street.  Providence.  RI 
02903.  (401)  277-3263 
Ms.  Rosalyn  Woodson  Frierson.  Director. 
South  Carolina  Court  Administration. 
1015  Sumter  Street.  Suite  200.  Columbia, 
SC  29201,  (803)  734-1800 
Mr.  Michael  L,  Buenger,  State  Court 

Administrator.  Unified  Judicial  System, 
500  East  Capitol  Avenue,  Pierre,  SD 
57501,  (605)  773-3474 
Ms.  Cornelia  A.  Clark.  Director, 

Administrative  Office  of  the  Courts, 
Teimessee  Supreme  Court,  511  Union 
Street.  Suite  600.  Nashville,  TN  37243- 
0607,  (615)  741-2687 
Mr.  Jerry  L.  Benedict.  Administrative 

Director,  Office  of  Court  Administration, 
Tom  C.  Clark  State  Courts  Building,  205 
West  14th  Street,  Suite  600,  Austin,  TX 
78701,  (512)  463-1625 


Mr.  Daniel  Becker,  State  Court  Administrator, 
450  South  State.  Salt  Lake  City.  UT 
84114-0241,  (801)  578-3806 

Mr.  Lee  Suskin,  Court  Administrator, 
Supreme  Court  of  Vermont,  109  State 
Street,  Montpelier,  VT  05609-0701.  (802) 
828-3278 

Ms.  Viola  E.  Smith,  Court  Administrator. 
Territorial  Court  of  the  Virgin  Islands, 
P.O.  Box  70.  Charlotte  Amalie.  St. 
Thomas,  Virgin  Islands  00804,  (340) 
774-6680 

Mr.  Robert  N.  Baldwin,  State  Court 
Administrator,  Supreme  Court  of 
Virginia.  100  North  Ninth  Street,  3rd 
Floor,  Richmond.  VA  23219,  (804)  786- 
6455 

Ms.  Mary  Campbell  McQueen,  State  Court 
Administrator.  Supreme  Court  of 
Washington.  Temple  of  Justice,  PO  Box 
41174.  Olympia,  WA  98504-1174.  (360) 
357-2121 
Mr.  James  M.  Albert,  Acting  Administrative 
Director.  West  Virginia  Supreme  Court  of 
Appeals.  E-100.  State  Capitol  Bldg.. 
1900  Kanawha  Blvd.  East,  Charleston, 
WV  25305-0833,  (304)  558-0145 
Mr.  J.  Denis  Moran,  Director  of  State  Courts, 
213  Northeast  State  Capitol,  Madison.  WI 
53702.  (608)  266-6828 
Ms.  Holly  A.  Hansen,  State  Coiul 
Administrator,  Supreme  Court  of 
Wyoming.  Supreme  Court  Building,  2301 
Capital  Avenue,  Cheyenne,  WY  82002, 
(307)  777-7480 

Appendix  D— S)I  Libraries:  Designated 
Sites  and  Contacts 

Alabama 

Supreme  Court  Library 

Mr.  Timothy  A.  Lewis,  State  Law  Librarian, 
Alabama  Supreme  Court  Bldg.,  300 
Dexter  Avenue,  Montgomery.  AL  36104, 
(334)  242-4347 

Alaska 

Anchorage  Law  Library 

Ms.  Cynthia  S.  Fellows.  State  Law  Librarian, 
Alaska  State  Court  Law  Library,  820  W. 
Fourth  Ave..  Anchorage.  AK  99501,  (907) 
264-0583 

Arizona 

State  Law  Library 

Ms.  Gladys  Ann  Wells,  Collection 
Development,  Research  Division, 
Arizona  Dept.  of  Library.  Archives  and 
Public  Records,  State  Law  Library.  1501     • 
W.  Washington.  Phoenix.  AZ  85007, 
(602)  542-4035 

Arkansas 

Administrative  Office  of  the  Courts 

Mr.  James  D.  Glngerich.  Director.  Supreme 
Court  of  Arkansas,  Justice  Building, 
Little  Rock.  AR  72201-1078.  (501)  682- 
9400 
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California 

Administrative  Office  of  the  Courts 

Mr.  William  C.  Vickrey,  State  Court 

Administrator,  Administrative  Office  of 
the  Courts,  455  Golden  Gate  Avenue, 
Suite  5622,  San  Francisco,  CA  94107, 
(415)  865-4200 

Colorado 

Supreme  Court  Library 

Ms.  Lois  Calvert,  Supreme  Court  Law 
Librarian,  Colorado  State  Judicial 
Building,  2  East  14th  Avenue,  Denver, 
CO  80203.  (303)  837-3720 

Connecticut 

State  Library 

Ms.  Denise  D.  Jemigan,  Head,  Law/ 

Legislative  Reference  Unit.  Connecticut 
State  Library.  Hartford,  CT  06106,  (860) 
566-2516 

Delaware 

Administiative  Office  of  the  Courts 

Mr.  Michael  E.  McLaughlin,  Deputy  Director, 
Administrative  Office  of  the  Courts, 
Carvel  State  Office  Building,  820  North 
French  Street,  11th  Floor,  PO  Box  8911, 
Wilmington.  DE  19801,  (302)  577-8481 

District  of  Columbia 

Executive  Office,  District  of  Columbia  Courts 
Mr.  Ulysses  Hammond.  Executive  Officer. 
District  of  Columbia  Courts.  500  Indiana 
Avenue,  NW.,  Washington.  D.C.  20001. 
(202)  879-1700 

Florida 

Administrative  Office  of  the  Courts 

Mr.  Kenneth  Palmer,  State  Court 

Administrator,  Supreme  Court  Building, ' 
500  South  Duval  Street,  Tallahassee,  FL 
32399-1900,  (850)  922-5081 

Georgia 

Administrative  Office  of  the  Courts 
George  Lange  IIL  Director,  Administrative 
Office  of  the  Courts,  47  Trinity  Avenue, 
Suite  414,  Atlanta,  GA  30334,  (404)  656- 
5171 

Hawaii 

Supreme  Court  Library 

Ms.  Ann  Koto,  State  Law  Librarian,  The 
Supreme  Court  Law  Library,  417  South 
King  St.,  Room  119.  Honolulu,  HI  96813, 
(808)  539-4965 

Idaho 

AOC  Judicial  Education  Library/SUte  Law 

Library 

Ms.  Beth  Peterson,  State  Law  Librarian,  Idaho 
State  Law  Library,  Supreme  Court 
Building,  451  West  State  St.,  Boise,  ID 
83720.  (208)  334-3316 

Illinois 

iSupreme  Court  Library 

Ms.  Brenda  Larison,  Supreme  Court  of 

Illinois  Library,  200  East  Capitol  Avenue, 
Springfield,  IL  62701-1791,  (217)  782- 
2425 


Indiana 

Supreme  Court  Library 

Dennis  Lager,  Supreme  Covut  Librarian, 
Supreme  Court  Library,  State  House, 
Room  316,  Indianapolis,  IN  46204,  (317) 
232-2557 

Iowa 

Administrative  Office  of  the  Court 

Dr.  Jerry  K.  Beatty,  Executive  Director, 
Judicial.  Education  &  Planning. 
Administrative  Office  of  the  Courts.  State 
Capital  Building.  Des  Moines,  lA  50319, 
(515)  281-8279 

Kansas 

Supreme  Court  Library 

Mr.  Fred  Knecht.  Law  Librarian.  Kansas 
Supreme  Court  Library,  301  West  10th 
Street,  Topeka,  KS  66612,  (913)  296- 
3257 

Kentucky 

State  Law  Library 

Ms.  Sallie  Howard.  State  Law  Librarian.  State 
Law  Library.  State  Capital.  Room  200. 
Frankfort.  KY  40601,  (502)  564-4848 

Louisiana 

State  Law  Library 

Ms.  Carol  Billings.  Director,  Louisiana  Law 
Library  301  Loyola  Avenue.  New 
Orieans,  LA  70112,  (504)  568-5705 

Maine 

State  Law  and  Legislative  Reference  Library 

Ms.  Lynn  E.  Randall.  State  Law  Librarian.  43 
State  House  Station.  Augusta.  ME  04333. 
(207)  287-1600 

Maryland 

State  Law  Library 

Mr.  Michael  S.  Miller,  Director.  Maryland 
State  Law  Library.  Court  of  Appeal 
Building.  361  Rowe  Boulevard. 
Annapolis,  MD  21401,  (410)  260-1430 

Massachusetts 

Middlesex  Law  Library 

Ms.  Sandra  Lindheimer,  Librarian,  Middlesex 
Law  Library,  Superior  Court  House,  40 
Thomdike  Street,  Cambridge,  MA  02141, 
(617)494-4148 

Michigan 

Michigan  Judicial  Institute 

Mr.  Kevin  Bowling,  Director,  Michigan 
Judicial  Institute,  222  Washington 
Square  North,  PO  Box  30205,  Lansing, 
MI  48909,  (517)  334-7804 

Minnesota 

State  Law  Library  (Minnesota  Judicial  Center) 

Mr.  Marvin  R.  Anderson.  State  Law 

Librarian,  Supreme  Court  of  Minnesota, 
25  Constitution  Avenue,  St.  Paul,  MN 
55155,  (612)  297-2084 

Mississippi 

Mississippi  Judicial  College 

Mr.  Leslie  Johnson,  Director,  University  of 

Mississippi,  PO  Box  8850,  University, 

MS  38677,  (601)  232-5955 


Montana 

State  Law  Library 

Ms.  Judith  Meadows,  State  Law  Librarian, 
State  Law  Librarv  of  Montana,  215  North 
Sanders,  Helena.'  MT  59620.  (406)  444- 
3660 

Nebraska 

Administrative  Office  of  the  Courts 

Mr.  Joseph  C.  Steele,  State  Court 

Administrator,  Administrative  Office  of 
the  Courts/Probation,  State  Capitol 
Building.  Room  1220.  Lincoln.  NE 
68509.  (402)  471-3730 

Nevada 

National  Judicial  College 

Clara  Kelly.  Law  Librarian.  National  Judicial 
College,  Judicial  College  Building. 
University  of  Nevada.  Reno.  NV  89550. 
(702)  784^747 

New  Jersey 

New  Jersey  State  Library 

Marjorie  Garwig,  Supervising  Law  Librarian, 
New  Jersey  Stale  Law  Library,  185  West 
State  Street.  PO  Box  520.  Trenton,  NJ 
08625-0250,  (609)  292-6230 

New  Mexico 
Supreme  Court  Library 
Mr.  Thaddeus  Bejnar.  Librarian.  Supreme 
Court  Librarv.  Post  Office  Drawer  L. 
-  Santa  Fe.  NM  87504.  (505)  827-4850 

New  York 

Supreme  Court  Library 

Ms.  Colleen  Stella.  Principal  Law  Librarian. 
New  York  State  Supreme.  Court  Law 
Library.  Onondaga  County  Court  House. 
401  Montgomery  Street.  Syracuse,  NY 
13202.(315)435-2063 

North  Carolina 
Supreme  Court  Library 

Ms.  Louise  Stafford. 

Librarian.  North  Carolina  Supreme,  Court 
Librar\'.  PO  Box  28006,  2  East  Morgan 
Street,' Raleigh,  NC  27601,  (919)  733- 
3425 

North  Dakota 

Supreme  Court  Library 

Ms.  Marcella  Kramer,  Assistant  Law 

Librarian.  Supreme  Court  Law  Library, 

600  East  Boulevard  Avenue.  Dept.  182. 

2nd  Floor.  Judicial  Wing.  Bismarck.  ND 

58505-0540.  (701)  328-2229 

Northern  Mariana  Islands 

Supreme  Court  of  the  Northern  Mariana 

Islands 

Honorable  Marty  W.K.  Taylor.  Chief  Justice. 
Supreme  Court  of  the  Northern  Mariana 
Islands.  PO  Box  2165.  Saipan.  MP  96950. 
(670) 234-5275 

Ohio 

Supreme  Court  Library 

Mr.  Paul  S.  Fu.  Law  Librarian.  Supreme 
Court  Law  Library.  Supreme  Court  of 
Ohio.  30  East  Broad  Street.  Columbus. 
OH  43266-0419,  (614)  466-2044 
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Oklahoma 

Administrative  Office  of  the  Courts 

Mr.  Howard  W.  Conyers,  Administrative 
Director.  1915  North  Stiles,  Suite  305, 
Oklahoma  City.  OK  73105.  (405)  521- 
2450 

Oregon 

Administrative  Office  of  the  Courts 

Ms.  Kingsley  W.  Click,  State  Court 

Administrator,  Office  of  the  State  Court 
Administrator,  Supreme  Court  Building, 
Salem,  OR  97810,  (303)  986-5900 

Pennsylvania 

State  Library  of  Pennsylvania 

Ms.  Sharon  Anderson,  State  Justice 
Depository,  State  Library  of 
Pennsylvania,  Collection  Management, 
Room  G-48  Forum  Building,  P.O.  Box 
1601,  Harrisburg,  PA  17105-1601,  (717) 
787-5718 

Puerto  Rico 

Office  of  Court  Administration 

Alfredo  Rivera-Mendoza,  Esq.,  Director,  Area 
of  Planning  and  Management,  Office  of 
Court  Administration,  P.O.  Box  917, 
HatoRey.R  00919 

Rhode  Island 

Roger  Williams  Law  School  Library 

Mr.  Kendall  Svengalis,  Law  Librarian,  Licht 
Judicial  Complex,  250  Beneflt  Street, 
Providence,  RI  (401)  254-4546 

South  Carolina 

Coleman  Karesb  Law  Library  (University  of 
South  Carolina  School  of  Law) 

Mr.  Steve  Hinckley,  Library  Director, 

Coleman  Karesh  Law  Library,  U.S.C.  Law 
Center,  University  of  South  Carolina, 
Columbia,  SC  29208  (803)  777-5944 

Tennessee 

Tennessee  State  Law  Library 

Judge  Connie  Clark,  Director,  Administrative 
Office  of  the  Courts,  State  of  Tennessee, 
511  Union,  Nashville,  TN  37243-0607, 
(615)  741-2687 

Texas 

State  Law  Library 

Ms.  Kay  Schleuter,  Director,  State  Law 
Library,  P.O.  Box  12367,  Austin.  TX 
78711.  (512)  463-1722 

U.S.  Virgin  Islands 

Library  of  the  Territorial  Court  of  the  Virgin 
Islands  (St.  Thomas) 

Librarian,  The  Library,  Territorial  Court  of 
the  Virgin  Islands,  Post  Office  Box  70, 
Charlotte  Amalie,  St.  Thomas.  U.S. 
Virgin  Islands  00804 

Utah 

Utah  State  Judicial  Administration  Library 

Ms.  Debbie  Christiansen,  Utah  State  Judicial. 
Administration  Library,  AOC,  450  South 
State,  P.O.  Box  140241,  Salt  Lake  City, 
UT  84114-0241,  (801)  533-6371 


Vermont 

Supreme  Court  of  Vermont 

Mr.  Lee  Suskin.  Court  Administrator. 
Supreme  Court  of  Vermont.  109  State 
Street.  Montpelier,  VT  05609-0701.  (802) 
828-3278 

Vuguiia 

Administrative  Office  of  the  Courts 


Mr.  Robert  N.  Baldwin.  State  Court 
Administrator,  Supreme  Court  of 
Virginia.  Administrative  Offices.  100 
North  Ninth  Street.  3rd  Floor,  Richmond, 
VA  28219  (804)  786-6455 

Washington 

Washington  State  Law  Library 

Ms.  Deborah  Norwood.  State  Law  Librarian. 
Washington  State  Law  Library,  Temple 
of  Justice,  P.O.  Box  40751,  Olympia.  WA 
98504-0751 (206) 357-2136 

West  Virginia 

Administrative  Office  of  the  Coiuls 
Mr.  Richard  H.  Rosswurm.  Chief  Deputy, 
West  Virginia  Supreme  Court  of  Appeals, 
State  Capitol,  1900  Kanawha,  Charleston, 
WV  25305  (304)  348-0145 

Wisconsin 

State  Law  Library 

Ms.  Marcia  Koslov,  State  Law  Librarian,  State 
Law  Library.  310E  State  Capitol.  P.O. 
Box  7881.  Madison.  WI  53707  (608)  266- 
1424 

Wyoming 

Wyoming  State  Law  Library 

Ms.  Kathy  Carlson.  Law  Librarian.  Wyoming 
State  Law  Library.  Supreme  Court 
Building.  2801  Capitol  Avenue. 
Cheyenne.  WY  82002.  (307)  777-7509 

National 

American  Judicature  Society 

Ms.  Clara  Wells,  Assistant  for  Information 
and  Library  Services,  25  East 
Washington  Street,  Suite  1600,  Chicago, 
IL  60602,  (312)  558-6900 

National  Center  for  State  Courts 

Ms.  Peggy  Rogers,  Acquisitions/Serials 
Librarian,  300  Newport  Avenue, 
Williamsburg,  VA  23187-8798,  (804) 
253-2000 

JERITT 

Maureen  Conner,  Project  Director,  Judicial 
Education  Reference,  Information,  and 
Technical  Transfer  Project  (JERITT). 
Michigan  State  University.  560  Baker 
Hall.  East  Lansing.  MI  48824.  (517)  353- 
8608 

Appendix  E— Illustrative  List  of  Model 
Curricula 

The  following  list  includes  examples  of 
model  SJI-supported  curricula  that  State 
judicial  educators  may  wish  to  adapt  for 
presentation  in  education  programs  for 
judges  and  other  court  personnel  with  the 
assistance  of  a  Curriculum  Adaptation  Grant. 
Please  refer  to  section  VU.E.  for  information 
on  submitting  a  letter  application  for  a 


Curriculum  Adaptation  Grant.  A  list  of  all 
SJI-supported  education  projects  is  available 
on  the  SJI  website  (http:// 
www.statejustice.org).  Please  also  check  with 
the  JERITT  project  (517/353-8603)  and  with 
your  State  SJI-designated  library  (see 
Appendix  D)  for  information  on  other  SJI- 
supported  curricula  that  may  be  appropriate 
for  in-State  adaptation. 

Alternative  Dispute  Resolution 

Judicial  Settlement  Manual  (National  Judicial 

College:  SJI-89-089) 
Improving  the  Quality  of  Dispute  Resolution 

(Ohio  State  University  College  of  Law: 
•     SJI-93-277) 
Comprehensive  ADR  Curriculum  for  Judges 

(American  Bar  Association:  SJI-95-002) 
Domestic  Violence  and  Custody  Mediation 

(American  Bar  Association:  SJI-96-038) 

Court  Coordination 

Bankruptcy  Issues  for  State  Trial  Court 
Judges  (American  Bankruptcy  Institute: 
SJI-91-027) 

Intermediate  Sanctions  Handbook: 

Experiences  and  Tools  for  Policymakers 
(Center  for  Effective  Public  Policy:  lAA- 
88-NIC-OOl) 

Regional  Conference  Cookbook:  A  Practical 
Guide  to  Planning  and  Presenting  a 
Regional  Conference  on  State-Federal 
Judicial  Relationships  (U.S.  Court  of 
Appeals  for  the  9th  Circuit:  SJI-92-087) 

Bankruptcy  Issues  and  Domestic  Relations 
Cases  (American  Bankruptcy  Institute: 
SJI-96-17S) 

Court  Management 

Managing  Trials  Effectively:  A  Program  for 
State  Trial  Judges  (National  Center  for 
State  Courts/National  Judicial  College: 
SJI-87-066/067,  SJI-89-054y055.  SJI- 
91-025/026) 

Caseflow  Management  Principles  and 
Practices  (Institute  for  Court  Manage- 
ment/National Center  for  State  Courts: 
SJI-87-056) 

A  Manual  for  Workshops  on  Processing 
Felony  Dispositions  in  Limited 
Jurisdiction  Courts  (National  Center  for 
State  Courts:  SJI-90-052) 

Managerial  Budgeting  in  the  Courts; 

Performance  Appraisal  in  the  Courts; 
Managing  Change  in  the  Courts;  Court 
Automation  Design;  Case  Management' 
for  Trial  Judges;  Trial  Court  Performance 
Standards  (Institute  for  Court 
Management/National  Center  for  State 
Courts:  SJI-91-043) 

Strengthening  Rural  Courts  of  Limited 
Jurisdiction  and  Team  Training  for 
Judges  and  Clerks  (Rural  Justice  Center 
SJI-90-014.  SJl-91-082) 

Interbranch  Relations  Workshop  (Ohio 
Judicial  Conference:  SJI-92-079) 

Integrating  Trial  Management  and  Caseflow 
Management  (Justice  Management 
Institute:  SJI-93-214) 

Leading  Organizational  Change  (California 
Administrative  Office  of  the  Courts:  SJl- 
94-068) 

Privacy  Issues  in  Computerized  Coiul  Record 
Keeping:  An  Instructional  Guide  for 
Judges  and  Judicial  Educators  (National 
Judicial  College:  SJI-94-015) 


Managing  Mass  Tort  Cases  (National  Judicial 

Ck)llege:  SJI-94-141) 
Employment  Responsibilities  of  State  Court 

Judges  (National  Judicial  College:  SJI- 

95-025) 
Dealing  with  the  Common  Law  Coiuts:  A 

Model  Curriculum  for  Judges  and  Court 

Staff  (Institute  for  Court  Management/ 

National  Center  for  State  Courts:  SJl-96- 

159) 

Caseflow  Management  (Justice  Management 
Institute:  SJI-98-041) 
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Courts  and  Communities 

A  National  Program  for  Reporting  on  the 
Courts  and  the  Law  (AJnerican 
Judicature  Society:  SJI-88-014) 

Victim  Rights  and  the  Judiciary:  A  Training 
and  Implementation  Project  (National 
Organization  for  Victim  Assistance:  SJI- 
89-083) 

National  Guardianship  Monitoring  Project: 
Trainer  and  Trainee's  Manual  (American 
Association  of  Retired  Persons:  SJI-91- 
013] 

Access  to  Justice:  The  Impartial  Jury  and  the 
Justice  Systemand  When  Implementing 
the  Court-Related  Needs  of  Older  People 
and  Persons  with  Disabilities:  An 
Instructional  Guide  (National  Judicial 
College:  SJI-91-054) 

You  Are  the  Coiut  System:  A  Focus  on 

Customer  Service  (Alaska  Court  System; 
SJI-94-048) 

Serving  the  Public:  A  Curriculum  for  Court 
Employees  (American  Judicature 
Society:  SJI-96-040) 

Courts  and  Their  Communities:  Local 
Planning  and  the  Renewal  of  Public 
Trust  and  Confidence:  A  California 
Statewide  Conference  (California 
Administrative  Office  of  the  Courts:  SJI- 
98-008) 

Public  Trust  and  Confidence  in  the  Courts 
(Mid-Atlantic  Association  for  Court 
Management:  SJI-98-208) 

ACA  National  Conference:  Public  Trust  and 
Confidence  (Arizona  Courts  Association: 
SJI-99-063) 

Criminal  Process 

Search  Warrants:  A  Curriculum  Guide  for 
Magistrates  (American  Bar  Association 
Criminal  Justice  Section:  SJI-88-035) 

Diversity,  Vaiues,  and  Attitudes 

Troubled  Families,  Troubled  Judges 
(Brandeis  University:  SJI-89-071) 

The  Crucial  Nature  of  Attitudes  and  Values 
in  Judicial  Education  (National  Council 
of  Juvenile  and  Family  Court  Judges:  SJI- 
90-058) 

Enhancing  Diversity  in  the  Court  and 
Community  (Institute  for  Court 
Management/National  Center  for  State 
Courts:  SJI-91-043) 

Cultural  Diversity  Awareness  in  Nebraska 
Courts  bom  Native  American 
Alternatives  to  Incarceration  Project 
(Nebraska  Urban  Indian  Health 
Coalition:  SJI-93-028) 

Race  Fairness  and  Cultural  Awareness 
Faculty  Development  Workshop 
(National  Judicial  College:  SJI-93-063) 


A  Videotape  Training  Program  in  Ethics  and 
Professional  Conduct  for  Nonjudicial 
Court  Personnel  and  The  Ethics 
Fieldbook:  Tool  For  Trainers  (American 
Judicature  Society:  SJI-93-068) 

Court  Interpreter  Training  Course  for  Spanish 
Interpreters  (International  Institute  of 
Buffalo:  SJI-93-075) 

Doing  Justice:  Improving  Equality  Before  the 
Law  Through  Literature-Based  Seminars 
for  Judges  and  Court  Personnel  (Brandeis 
University:  SJI-94-019) 

Indian  Welfare  Act";  "Defendants,  Victims, 
and  Witnesses  with  Mental  Retardation 
(National  Judicial  College:  SJI-94-142) 

Multi-Cultural  Training  for  Judges  and  Court 
Personnel  (St.  Petersburg  Junior  College; 
SJI-95-006) 

Ethical  Standards  for  Judicial  Settlement; 
Developing  a  Judicial  Education  Module 
(American  Judicature  Society;  SJI-95- 
082) 

Code  of  Ethics  for  the  Court  Employees  of 
California  (California  Administrative 
Office  of  the  Courts:  SJI  95-245) 

Workplace  Sexual  Harassment  Awareness 
and  Prevention  (California 
Administrative  Office  of  the  Courts:  SJI 
96-089) 

Just  Us  On  Justice:  A  Dialogue  on  Diversity 
Issues  Facing  Vii^inia  Courts  (Virginia 
Supreme  Court;  SJI-96-150) 

When  Bias  Compounds:  Insuring  Equal 
Treatment  for  Women  of  Color  in  the 
Courts  (National  Judicial  Education 
Program;  SJI  96-161) 

When  Judges  Speak  Up;  Ethics,  the  Public, 
and  the  Media  (American  judicature 
Society:  SJI-96-152) 

Family  Violence  and  Gender-Related  Violent 
Crime 

National  Judicial  Response  to  Domestic 
Violence;  Civil  and  Criminal  Curricula 
(Family  Violence  Prevention  Fund:  SJI- 
87-061.  SJI-89-070.  SJI-91-055). 

Domestic  Violence;  A  Curriculum  for  Rural 
Courts  (Rural  Justice  Center:  SJI-88-081) 

Judicial  Training  Materials  on  Spousal 

Support;  Judicial  Training  Materials  on 
Child  Custody  and  Visitation  (Women 
Judges'  Fund  for  Justice:  SJI-89-062) 

Judicial  Response  to  Stranger  and 

Nonstranger  Rape  and  Sexual  Assault 
(National  Judicial  Education  Program; 
SJI-92-003) 

Domestic  Violence  &  Children:  Resolving 
Custody  and  Visitation  Disputes  (Family 
Violence  Prevention  Fund:  SJI-93--255) 

Adjudicating  Allegations  of  Child  Sexual 
Abuse  When  Custody  Is  In  Dispute 
(National  Judicial  Education  Program:  SJI 
95-019) 

Handling  Cases  of  Elder  Abuse; 

Interdisciplinary  Curricula  for  Judges 
and  Court  Staff  (American  Bar 
Association:  SJl-93-274) 

Health  and  Science 

Environmental  Law  Resource  Handbook 

(University  of  New  Mexico  Institute  for 

Pubhc  Law:  SJI-92-162) 
A  Judge's  Deskbook  on  the  Basic 

Philosophies  and  Methods  of  Science; 

Model  Curriculum  (University  of 

Nevada,  Reno;  SJI-97-030) 


Judicial  Education  For  Appellate  Court 
fudges 

Career  Writing  Program  for  Appellate  Judges 

(American  Academy  of  Judicial 

Education;  SJI-68-086) 
Civil  and  Criminal  Procedural  Innovations 

for  Appellate  Courts  (National  Center  for 

State  Courts:  SJI-94-002) 

Judicial  Education  Faculty,  and  Program 
Development 

The  Leadership  Institute  in  Judicial 
Education  and  The  Advanced 
Leadership  Institute  in  Judicial 
Education  (University  of  Memphis:  SJI- 
91-021) 

"Faculty  Development  Instructional 
Program"  from  Curriculum  Review 
(National  Judicial  College;  SJI-91-039) 

Resource  Manual  and  Training  for  Judicial 
Education  Mentors  (National  Association 
of  State  Judicial  Educators;  SJI-95-233) 

Institute  for  Faculty  Excellence  in  Judicial 
Education,  (National  Council  of  Juvenile 
and  Family  Court  Judges:  SJI-96-042) 

Orientation  and  Mentoring  of  fudges  and 
Court  Personnel 

Legal  Institute  for  Special  and  Limited 

Jurisdiction  Judges  (National  Judicial 

College:  SJI-89-043,  SJI-91-O40) 
Pre-Bench  Training  for  New  Judges 

(American  Judicature  Society:  SJl-90- 

028) 
A  Unified  Orientation  and  Mentoring 

Program  for  New  Judges  of  All  Arizona 

Trial  Courts  (Arizona  Supreme  Court: 

SJl-90-078) 
Court  Organization  and  Structure  (Institute 

for  Court  Management/National  Center 

for  State  Courts:  SJl-91-043) 
Judicial  Review  of  Administrative  Agency 

Decisions  (National  Judicial  College:  SJI- 

91-080) 
New  Employee  Orientation  Facilitators  Guide 

(Minnesota  Supreme  Court:  SJI-92-155) 
Magistrates  Correspondence  Course  (Alaska 

Court  System;  SJI-92-156) 
Computer-Assisted  Instruction  for  Court 

Employees  (Utah  Administrative  Office 

of  the  Courts:  SJI-94-012) 
Bench  Trial  Skills  and  Demeanor;  An 

Interactive  Manual  (National  Judicial 

College:  SJI  94-058) 
Ethical  Issues  in  the  Election  of  Judges 

(National  Judicial  College:  SJI-94-142) 

Juveniles  and  Families  in  Court 

Fundamental  Skills  Training  Curriculum  for 
Juvenile  Probation  Officers  (National 
Council  of  Juvenile  and  Family  Court 
Judges:  SJI-90-017) 

Child  Support  Across  State  Lines:  The 

Uniform  Interstate  Family  Support  Act 
from  Uniform  Interstate  Family  Support 
Act;  Development  and  Delivery  of  a 
Judicial  Training  Curriculum  (ABA 
Center  on  Children  and  the  Law;  SJI  94- 
321) 

Strategic  and  Futures  Planning 

Minding  the  Courts  into  the  Twentieth 

Century  (Michigan  Judicial  Institute:  SJI- 
89-029) 
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An  Approach  to  Long-Range  Strategic 

Planning  in  the  Courts  (Center  for  Public 
Policy  Studies:  SJl-91-045) 

Substance  Abuse 

Effective  Treatment  for  Drug-Involved 
Offenders:  A  Review  &  Synthesis  for 
Judges  and  Court  Personnel  (Education 
Development  Center.  Inc.:  SJ1-9O-051) 

Good  Times.  Bad  Times:  Drugs.  Youth,  and 
the  Judiciary  (Professional  Development 
and  Training  Center,  Inc.:  SJI-91-095) 

Gaining  Momentum:  A  Model  Curriculum  for 
Drug  Courts  (Florida  Office  of  the  State 
Courts  Administrator:  SJl-94-291) 

Judicial  Response  to  Substance  Abuse: 
Children.  Adolescents,  and  Families 
(National  Council  of  Juvenile  and  Family 
Court  Judges:  SJl-95-030) 

Appendix  F— lUustratiTe  List  of 
Replicable  Proiects 

The  following  list  includes  examples  of 
SJI-supported  projects  that  might 
sutcessfuUy  adapted  and  replicated  in  other 
in  other  jurisdictions.  Please  see  section  VI. 
for  information  on  submitting  a  concept 
paper  requesting  a  grant  to  replicate  one  of 
these  or  another  SJI-supported  project.  A  list 
of  all  SJI-supported  projects  is  available  on 
the  Institute's  website  (http:// 
www.statejustice.org). 

Application  of  Technology 

Automated  Teller  Machines  for  Juror 

Payment 

Grantee:  District  of  Columbia  Courts,  Contact: 
Philip  Braxton.  500  Indiana  Avenue, 
NW.  Washington,  DC  20001.  (202)  879- 
1700.  Grant  No:  SJI-92-139 

Analytical  Judicial  Desktop 

Grantee:  Fund  for  the  City  of  New  York. 
Contact:  Michele  Sviridoff.  Mid-Town 
Community  Court,  314  W.  54th  Street. 
New  York,  New  York  10019,  (212)  484- 
2721.  Grant  No:  SJI-94-323 

Children  and  Families  in  Court 

Parent  Education  and  Custody  Effectiveness 

(PEACE)  Program 

Grantee:  Hofstra  University,  Contact:  Andrew 

Shephard.  1000  Fulton  Avenue. 

Hampstead.  NY  11550-1090.  (516)  463- 

5890.  Grant  No:  SJI-93-265 

A  Judge's  Guide  to  Culturally  Competent 
Responses  to  Latino  Family  Violence 

Grantee:  Center  for  Public  Policy  Studies, 
Contacts:  Stephen  Weller.  John  Martin. 
999  18th  Street.  Suite  900.  Denver, 
Colorado  80202,  Grant  No:  SJI-96-230 

Court  Management,  Coordination  and 

Planning 

Tribal  Court-State  Court  Forums:  A  How  To- 

Do-lt  Guide  to  Prevent  and  Resolve 

Jurisdictional  Disputes  and  Improve 

Cooperation  Between  Tribal  and  State  Courts 

Grantee:  National  Center  for  State  Courts. 
Contact:  Frederick  Miller.  1331  17th 
Street.  Suite  402.  Denver,  Colorado 
80202-1554.  (303)  293-3063.  Grant  No: 
SIl-91-011) 


Measurement  of  Trial  Court  Performance 

Grantee:  Supreme  Court  of  Virginia.  Contact: 
Beatrice  Monahan.  100  North  Ninth 
Street,  Third  Floor.  Richmond.  VA 
23219.  (804)  786-6455.  Grant  No:  SJl- 
91-042 

Probate  Caseflow  Management  Project 

Grantee:  Ohio  Supreme  Court/TrumbuU 
County  Probate  Court.  Contact:  Hon. 
Susan  Lightbody.  160  High  Street,  NW, 
Warren.  OH  44481.  (216)  675-2566, 
Grant  No:  SJI-92-081;  SJI-92-081-P94- 
l;SJl-92-081-P95-l 

Implementing  Quality  Methods  in  Court 
Operations 

Grantee:  Oregon  Supreme  Court.  Contact: 
Scott  Crampton,  Supreme  Court 
Building.  Salem.  OR  97310,  (503)  378- 
5845.  Grant  No:  SJI-92-170 

Applying  TQM  Concepts  to  Systemwide 
Problems  of  the  Maine  Judicial  Branch 

Grantee:  Maine  Supreme  Judicial  Court, 

Contact:  James  T.  Glessner.  PO  Box  4820. 
Portland.  Maine  04101.  (207)  822-0792. 
Grant  No:  SJl-93-072 

Arizona-Sonora  Judicial  Relations  Project 

Grantee:  Arizona  Supreme  Court.  Contact: 
Dennis  Metrick,  1501  W.  Washington 
Street.  Phoenix.  Arizona  85007-3327. 
(602)  542-4532.  Grant  No:  SIl-93-202 

Implementing  Strategic  Planning  in  the  Trial 
Courts 

Grantee:  Center  for  Public  Policy  Studies, 
Contact:  David  Price.  999  18th  Street. 
Suite  900.  Denver.  CO  80202,  (303)  863- 
0900,  Grant  No:  SJI-94-021 

Interstate  Compacts  and  Cooperation  in 
Guardianship  Cases 

Grantee:  National  College  of  Probate  Judges. 
Contact:  Paula  Hannaford.  PO  Box  8978, 
Williamsburg.  Virginia  23187-8798. 
(757)  253-2000.  Grant  No:  SJl-97-241 

Courts  and  Communities 

AARP  Volunteers:  A  Resource  for 

Strengthening  Guardianship  Services 

Grantee:  American  Association  of  Retired 
Persons.  Contact:  Wayne  Moore.  601  E 
Street.  NW.  Washington,  DC  20049.  (202) 
434-2165.  Grant  Nos:  8)1-88-033  /SJI- 
91-013 

Establishing  a  Consumer  Research  and 

Service  Development  Process  Within  the 

Judicial  System 

Grantee:  Supreme  Court  of  Virginia,  Contact: 
Beatrice  Monahan.  Administrative 
Offices.  Third  Floor.  100  North  Ninth 
Street.  Richmond.  VA  23219.  (804)  786- 
6455.  Grant  No:  SJI-89-068 

Tele-Court:  A  Michigan  Judicial  System 
Public  Information  Program 

Grantee:  Michigan  Supreme  Court.  Contact: 
Judy  Bartell.  State  Court  Administrative 
Office.  611  West  Ottawa  Street,  PO  Box 
30048,  Lansing.  MI  48909.  (517)  373- 
0130.  Grant  No:  SJI-91-015 


Arizona  Pro  Per  Information  System 
(QuickCourt) 

Grantee:  Arizona  Supreme  Court,  Contact: 
Jeaimie  Lynch,  Administrative  Office  of 
the  Court.  1501  West  Washington  Street. 
Suite  411.  Phoenix.  AZ  85007-3330, 
(602)  542-9554.  Grant  No:  SJI-91-084 

Using  Judges  and  Court  Personnel  to 
Facilitate  Access  to  Courts  by  Limited 
English  Speakers 

Grantee:  Washington  Office  of  the 

Administrator  for  the  Courts,  Contact: 
Joanne  Moore.  1206  South  Quince  Street. 
PO  Box  41170.  Olympia.  WA  98504- 
1170,  (206)  753-3365.  Grant  No:  SJI-92- 
147 

Pro  se  Forms  and  Instructions  Packets 

Grantee:  Michigan  Supreme  Court.  Contact: 
Pamela  Creighton  611  W.  Ottawa  Street. 
Lansing.  MI  48909.  Grant  No:  SJI-94-003 

Understanding  the  Judicial  Process:  A 
Curriculum  and  Community  Service  Program 

Grantee:  Drake  University,  Contact:  Timothy 
Buzzell.  Opperman  Hall.  Des  Moines.  lA 
50311.  (515)  271-3205.  Grant  No:  SJI- 
94-022 

Court  Self-Service  Center 

Grantee:  Maricopa  County  Superior  Court. 
Contact:  Bob  James.  201  W.  Jefferson.  4th 
Floor.  Phoenix.  AZ  85003.  (602)  506- 
6314.  Grant  No:  SJl-94-324 

Computer-Based  Interpreter  Test  Delivery 

System 

Grantee:  Maryland  Administrative  Office  of 
the  Courts.  Contact:  Elizabeth  Veronis, 
361  Rowe  Boulevard,  Annapolis, 
Maryland  21401,  (410)  974-2141,  Grant 
No:  SJI-96-164 

Public  Opinion  and  the  Courts 

Grantee:  New  Mexico  Administrative  Office 
of  the  Courts,  Contact:  John  M.  Greacen. 
237  Don  Caspar.  Room  25.  Santa  Fe, 
New  Mexico  87501-2178.  (505)  827- 
4800  Grant  No:  SJI-97-026 

Sentencing 

Facilitating  the  Appropriate  Use  of 
Intermediate  Sanctions 

Grantee:  Center  for  Effective  Public  Policy, 
Contact:  Peggy  McGarry,  8403  Colesville 
Road,  Suite  720.  (301)  589-9383.  Grant 
No:  SJI-95-078 

Substance  Abuse 

Alabama  Alcohol  and  Drug  Abuse  Court 

Referral  Officer  Program 

Grantee:  Alabama  Administrative  Office  of 
the  Courts.  Contact:  Angelo  Trimble.  817 
South  Court  Street,  Montgomery,  AL 
36130-0101.  (334)  834-7990.  Grant  Nos: 
SJI-88-030/SJI-89-080/SII-90-G05 

Substance  Abuse  Assessment  and 
Intervention  to  Reduce  Driving  Under  the 
Influence  of  Alcohol  Recidivism 

Grantee:  California  Administrative  Office  of 
the  Courts  c/o  El  Cajon.  Municipal  Court. 
Contact:  Fred  Lear,  250  E.  Main  Street. 
El  Cajon.  CA  92020.  (619)  441-4336. 
Grant  No:  SJI-88-029/SJI-90-008 
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Court  Referral  Officer  Program 

Grantee:  New  Hampshire  Supreme  Court, 
Contact:  Jim  Kelley,  Supreme  Court 
Building,  Concord,  NfH  03301,  (603)  271- 
2521,  Grant  No:  SJI-92-142 

Appendix  G — State  Justice  Institute 

Scholarship  Application 

This  application  does  not  serve  as  a 
registration  for  the  course.  Please  contact  the 
education  provider. 

Applicant  Information: 

1.  Applicant  Name: 

(Ust)        (First)        (M) 

2.  Position: 

3.  Name  of  Court: 

4.  Address:    


Street/P.O.  Box 


City       State       Zip  Code 
5.  Telephone  No. 


6.  Congressional  District: 
Program  Information: 

7.  Course  Name:      

8.  Course  Dates:      

9.  Course  Provider:     

10.  Location  Offered: 


Are  you  seeking/have  you  received  a 
scholarship  for  this  course  from  another 

source? Yes No 

If   so,    please    specify    the    source(s]    and 
amounts(s) 

Additional  Inforamtion:  Please  attach  a 
current  resume  or  professional  summary,  and 
provide  the  information  requested  below. 
(You  may  attach  additional  pages  if 
necessary.) 

1.  Please  describe  your  need  to  acquire  the 
skills  and  knowledge  taught  in  this  course. 

2.  Please  describe  how  will  taking  this 
course  benefit  you,  your  court,  and  the 
State's  courts  generally. 

3.  Is  there  an  educational  program 
currently  available  through  your  State  on  this 
topic? 

4.  Are  State  or  local  funds  available  to 
support  your  attendance  at  the  proposed 
course?  If  so,  what  amount{8)  will  be 
provided? 

5.  How  long  have  you  served  as  a  judge  or 
court  manager? 


Signature 


Date 

Please  return  this  form  and  Form  S-2  to: 
Scholarship  Coordinator,  State  Justice 
Institute,  1650  King  Street,  Suite  600, 
Alexandria  Virginia  22314  (Form  S2) 

State  Justice  Institute 

Scholarship  Application 

Concurrence 

I . 


Name  of  Chief  Justice  (or  Chief  Justice's 

Designee) 

have  reviewed  the  application  for  a 

scholarship  to  attend  the  program  entitled 


Estimated  Expenses:  (Please  note: 
Scholarships  are  limited  to  tuition  and 
transportation  expenses  to  and  from  the  site 
of  the  course  up  to  a  maximum  of  $1,500.) 

Tuition:  $ 

Transportation:  $ 


(Airfare,  train  fare,  or,  if  you  plan  to  drive, 
an  amount  equal  to  the  approximate  distance 
and  mileage  rate.) 
Amount  Requested:  $     


6.  How  long  do  you  anticipate  serving  as 
a  judge  or  court  manager,  assuming 
reelection  or  reappointment? 

0-1  year       2-4  years        5-7  years 
8-10  years        11+  years 

7.  What  continuing  professional  education 
programs  have  you  attended  in  the  past  year? 
Please  indicate  which  were  mandatory  (M) 
and  which  were  non-mandatory  (V). 

Statement  of  Appficant's  Commitment 

If  a  scholarship  is  awarded,  I  will  share  the 
skills  and  knowledge  I  have  gained  with  my 
court  colleagues  locally,  and  if  possible. 
Statewide,  and  I  will  submit  an  evaluation  of 
the  educational  program  to  the  State  Justice 
Institute  and  to  the  Chief  Justice  of  my  State. 


prepared  by 

Name  of  Applicant 

and  concur  in  its  submission  to  the  State 
Justice  Institute.  The  applicant's 
participation  in  the  program  would  benefit 
the  State;  the  applicant's  absence  to  attend 
the  program  woiild  not  present  an  undue 
hardship  to  the  court;  public  funds  are  not 
available  to  enable  the  applicant  to  attend 
this  course;  and  receipt  of  a  scholarship 
would  not  diminish  the  amount  of  funds 
made  available  by  the  State  for  judicial 
branch  education. 


Signature 


Name 


Tide 


Date 


Appendix  H— Line-Item  Budget  Form 


FOR  Concept  Papers,  Curriculum  Adaptation  and  Technical  Assistance  Grant  Requests 


Category  match 


Personnel 

Fringe  Benefits 

Consultant/Contractual 

Travel , 

Equipment 

Supplies , 

Telephone .„, 

Postage .„. 

Printing/Photocopying  .. 

Audit 

Other 

Indirect  Costs  (%) 

Total „ 


SJI  funds 


Project  Total: 


Cash  match 


In-kHid 


Concept  papers  requesting  an  acccelerated  award,  Curriculum  Adaptation  grant  requests,  and  Technical  Assistance  arant  reouests  should  be 
accompanied  by  a  budget  narrative  explaining  the  basis  for  each  line^  list^  in  the  proposedbudget        ''^^'^'^  S'*"'  requests  should  be 
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Financial  assistance  has  been  or  will  be 
sought  for  this  project  from  the  following 
other  source: 


Appendix  I— State  Justice  Institute 

Certificate  of  State  Approval 

Jhe 

Name  of  State  Supreme  Court  or  Designated 

Agency  or  Council 

has  reviewed  the  application  entitled    


prepared  by  _^ - 

Name  of  Applicant  ^ 

approves  its  submission  to  the  Sta**  jaSttetf 
Institute,  and 

[    1  agrees  to  receive  and  administer  and  be 
accountable  for  all  funds  awarded  by  the 
Institute  pursuant  to  the  application. 
]  designates 


Signature 


Date 


Name 


Name  of  Trial  or  Appellate  Court  or  Agency 
as  the  entity  to  receive,  administer,  and  be 
accountable  for  all  funds  awarded  by  the 
Institute  pursuant  to  the  application. 


Title 

[FR  Doc.  99-26469  Filed  10-14-99;  8:45  am] 

BILUNG  CODE  6820-SC-P 


V  I  Friday 

October  15,  1999 


Department  of  the  Navy 


^  Rule 


32  CFR  Part  700 

United  States  Navy  Regulations;  Final 


B         S  X 
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DEPARTMENT  OF  DEFENSE 
Department  of  th«  Navy 
32  CFR  Part  700 

RIN0703-AA55 

UnKad  state*  Navy  Regulationa 

agency:  Department  of  the  Navy,  DOD. 
action:  Final  rule. 

summary:  The  Department  of  the  Navy 
is  amending  the  Navy  Regulations 
incorporating  new  subparts  and 
modifying  some  existing  subparts.  This 
revision  will  allow  the  published  Navy 
Regulations  to  comport  with  the  1990 
Navy  Regulations  currently  in  use. 

dates:  This  rule  is  effective  November 
15, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  James  L.  Roth,  JAGC,  USN,  Office 
of  the  Judge  Advocate  General, 
Washington  Navy  Yard,  1322  Patterson 
Ave.,  SE.,  Suite  3000,  Washington,  DC 
20374-5066,  Attention:  Code  13,  (703) 
604-8228. 

SUPPLEMENTARY  INFORMATION:  On  14 
September  1990,  the  Secretary  of  the 
Navy  (SECNAV)  issued  revised  and 
amended  Navy  Regulations  (NAVREGS) 
in  accordance  with  10  U.S.C  6011. 
These  regulations  superseded  the 
NAVREGS  amended  in  1978.  (See  45  FR 
80277, 4  December  1980).  Since  that 
time,  no  changes  have  been  published  to 
reflect  the  current  NAVREGS.  hi 
accordance  with  5  U.S.C.  §  552,  the 
Department  of  the  Navy  must  publish 
these  regulations  as  amended. 

List  of  Subjects  in  32  CFR  Part  700 

Armed  Forces. 

For  the  reasons  set  forth  in  the 
preamble,  revise  part  700  of  title  32  of 
the  Code  of  Federal  Regulations  as 
follows: 

Part  70O-4lnitad  States  Navy 
Regulations  and  Official  Records 

Subpart  A— Navy  Regulations 

700.101  Origin  and  history  of  United  States 
Navy  Regulations. 

700.102  Statutory  authority  for  issuance  of 
United  States  Navy  Regulations. 

700.103  Piupose  and  effect  of  United  States 
Navy  Regulations. 

700.104  Statutory  authority  for  prescription 
of  other  regulations. 

700.105  Issuance  of  directives  by  other 
officers  and  officials. 

700.106  Control  of  administrative 
requirements. 

700.107  Maintenance  of  Navy  Regulations. 


Subpart  B— TTm  Dapartmant  of  the  Navy 

700.201  Origin  and  authority  of  the 
Department  of  the  Navy. 

700.202  Mission  of  the  Department  of  the 
Navy. 

700.203  Composition. 

700.204  The  Principal  Elements  of  the 
Department  of  the  Navy. 

Subpart  C— Ttie  Secretary  of  the  Navy 

The  Secretary  of  the  Navy 

700.301  Responsibilities  of  the  Secretary  of 
the  Navy. 

700.302  Responsibilities  within  the 
Department  of  the  Nayy. 

700.303  Succession. 

700.304  Reconunendations  to  Congress. 

700.305  Assignment  of  functions. 

700.306  Assignment  of  duty  and  titles. 

700.307  Powers  with  respect  to  the  Coast 
Guard. 

The  Office  of  the  Secretaiy  of  the  Navy 

700.310  Composition. 

700.311  Sole  responsibilities. 

700.312  Authority  over  organizational 
matters. 

700.320  The  Civilian  Executive  Assistants. 

700.321  The  Under  Secretary  of  the  Navy. 

700.322  Assistant  Secretaries  of  the  Navy; 
statutory  authorization. 

700.323  The  Assistant  Secretary  of  the  Navy 
(Financial  Management). 

700.324  The  Assistant  Secretary  of  the  Navy 
(Manpower  and  Reserve  Affairs). 

700.325  The  Assistant  Secretary  of  the  Navy 
(Installations  and  Environment). 

700.326  The  Assistant  Secretary  of  the  Navy 
(Research.  Development  and 
Acquisition). 

700.327  The  General  Counsel  of  the  Navy. 

The  Office  the  Secretary  of  the  Navy/The 
Staff  Assistants 

Staff  Assistants. 
Judge  Advocate  General. 
Naval  Inspector  General. 
Chief  of  Naval  Research. 
Chief  of  Information. 
Chief  of  Legislative  Affairs. 
Director,  Office  of  Program 

Auditor  General. 
Subpart  D— The  Chief  of  Naval  Operations 

700.401  Precedence. 

700.402  Succession. 

700.403  Statutory  authority  and 
responsibility  of  the  Chief  of  Naval 
Operations. 

700.404  Statutory  authority  and 
responsibility  of  the  Office  of  the  Chief 
of  Naval  Operations. 

700.405  Delegated  authority  and 
responsibility. 

700.406  Naval  Vessel  Register, 
classification  of  naval  craft,  and  status  of 
ships  and  service  craft. 

Subpart  E— The  Commandant  of  the  Marine 
Corps 

700.501  Precedence. 

700.502  Succession. 

700.503  Statutory  authority  and 
responsibility  of  the  Commandant  of  the 
Marine  Corps. 


700.330 

The 

700.331 

The 

700.332 

The 

700.333 

The 

700.334 

The 

700.335 

The 

700.336 

The 

Appraisal 

700.337 

The 

700.504  Statutory  Authority  and 
Responsibility  of  the  Headquarters, 
Marine  Corps. 

700.505  Delegated  authority  and 
responsibility. 

Subpart  F— The  United  States  Coast  Guard 
(Whan  Operating  as  a  Service  of  the  Navy) 

700.601  Relationship  and  operation  as  a 
service  in  the  Navy. 

700.602  The  Commandant  of  the  Coast 
Guard. 

700.603  Duties  and  responsibilities. 

Subpart  Q— Commanders  In  Chief  and 
Other  Commanders 

Titles  and  Duties  of  Commanders 

700.701  Titles  of  Commanders. 

700.702  Responsibility  and  authority  of 
conunanders. 

700.703  To  announce  assumption  of 
command. 

700.704  Readiness. 

700.705  Observance  of  international  law. 

700.706  Keeping  immediate  superiors 
informed. 

StafiEs  of  Commanders 

700.710  Organization  of  a  staff. 

700. 711  Authority  and  responsibilities  of 
officers  of  a  staff. 

Administration  and  Discipline 

700.720  Administration  and  discipline: 
Staff  embarked. 

700.721  Administration  and  discipline: 
Staff  based  ashore. 

700.722  Administration  and  discipline: 
Staff  unassigned  to  an  administrative 
command. 

700.723  Administration  and  discipline: 
Separate  and  detached  command. 

Subpart  H— The  Commanding  Officer 

700.801  Applicability. 

700.802  Responsibility. 

700.804    Organization  of  Commands. 

700.809  Persons  found  under  incriminating 
circumstances. 

700.810  Rules  for  visits. 

700.811  Dealers,  tradesmen,  and  agents. 

700.812  Postal  matters. 

700.815  Deaths. 

700.816  The  American  National  Red  Cross. 
700.819    Records. 

700.822    Delivery  of  personnel  to  civil 
authorities  and  service  of  subpoena  or 
other  process. 

700.826  Physical  security. 

700.827  Effectiveness  for  service. 

700.828  Search  by  foreign  authorities. 
700.832    Environment  pollution. 

700.834  Care  of  ships,  aircraft,  vehicles  and 
their  equipment. 

700.835  Work,  facilities,  supplies,  or 
services  for  other  Govenunent 
departments,  State  or  local  governments, 
foreign  governments,  private  parties  and 
morale,  welfare  and  recreational 
activities. 

Commanding  Officers  Afloat 

700.840  Unauthorized  persons  on  board. 

700.841  Control  of  passengers. 

700.842  Authority  over  passengers. 
700.844    Marriages  on  board. 
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700.845  Maintenance  of  logs. 

700.846  Status  of  logs. 

700.847  Responsibility  of  a  master  of  an  in- 
service  ship  of  the  Military  Sealift 
Command. 

700.848  Relations  with  merchant  seamen. 
700.855    Status  of  boats. 

,    700.856    Pilotage. 
700.857    Safe  navigation  and  regulations 
governing  operation  of  ships  and  aircraft. 

700.859  Quarantine. 

700.860  Customs  and  immigration 
inspections. 

Special  Circiunstances^hips  in  Naval 
Stations  and  Shipyards 

700.871  Responsibility  for  safety  of  ships 
and  craft  at  a  naval  station  or  shipyard. 

700.872  Ships  and  craft  in  drydock. 

700.873  Inspection  incident  to 
commissioning  of  ships. 

Special  Circumstances/Prospective 
Commanding  Officers 

700.880    Duties  of  the  prospective 
commanding  officer  of  a  ship. 

Subpart  I— The  Senior  Officer  Present 

Contents 

700.901  The  senior  officer  present. 

700.902  Eligibility  for  command  at  sea. 

700.903  Authority  and  responsibility. 

700.904  Authority  of  senior  officer  of  the 
Marine  Corps  present. 

700.922  Shore  patrol. 

700.923  Precautions  for  health. 

700.924  Medical  or  dental  aid  to  persons 
not  in  the  naval  service. 

700.934    Exercise  of  power  of  consul. 
700.939    Granting  of  asylum  and  temporary 
refuge.  • 

Subpart  J— Precedence.  Auttiority  and 
Command 

Authority 

700.1020    Exercise  of  authority. 
700.1026    Authority  of  an  officer  who 

succeeds  to  command. 
700. 1 038    Authority  of  a  sentry. 

Detail  to  Duty 

700.1052  Orders  to  active  service. 

700.1053  Commander  of  a  task  force. 

700.1054  Command  of  a  naval  base. 

700.1055  Command  of  a  naval  shipyard. 

700.1056  Command  of  a  ship. 

700.1057  Command  of  an  air  activity. 

700.1058  Command  of  a  submarine. 

700.1059  Command  of  a  staff  corps  activity. 

Subpart  K— General  Regulations 
Standards  of  Conduct 

700.1101     Demand  for  court-martial. 
700. 1113    Endorsement  of  commercial 
product  or  process. 

700.1 120  Personal  privacy  and  rights  of 
individuals  regarding  their  personal 
records. 

Official  Records 

700.1121  Disclosure,  publication  and 
security  of  official  information. 

700.1126  Correction  of  naval  records. 

700.1127  Control  of  official  records. 

700.1128  Official  records  in  civil  courts. 


Duties  oflndividuals 

700. 1 1 38  Responsibilities  concerning 
marijuana,  narcotics,  and  other 
controlled  substances. 

700.1139  Rules  for  preventing  collisions, 
afloat  and  in  the  air. 

Rights  and  Restrictions 

700. 1 1 62     Alcoholic  beverages. 

700.1165  Fraternization  prohibited. 

700.1166  Sexual  harassment. 

700.1167  Supremacist  activity. 
Authority:  10  U.S.C.  6011 

Subpart  A— Navy  Regulations 

§  700.101    Origin  and  history  of  United 
States  Navy  Regulations. 

(a)  United  States  Navy  Regulations 
began  with  the  enactment  by  the 
Continental  Congress  of  the  "Rules  for 
the  Regulation  of  the  Navy  of  the  United 
Colonies"  on  November  28, 1775.  The 
first  issuance  by  the  United  States 
Government  which  covered  this  subject 
matter  was  "An  Act  for  the  Government 
of  the  Navy  of  the  United  States." 
enacted  on  March  2, 1799.  This  was 
followed  the  next  year  by  "An  Act  for 
the  Better  Government  of  the  Navy  of 
the  United  States." 

(b)  In  the  years  preceding  the  Civil 
War,  twelve  successor  publications  were 
promulgated  imder  a  number  of  titles  by 
the  President,  the  Navy  Department  and 
the  Secretary  of  the  Navy.  A  decision  by 
the  Attorney  General  that  the  last  of  the 
pre-Civil  War  issuances  was  invalid  led 
to  the  inclusion  in  the  1862  naval 
appropriations  bill  of  a  provision  that 
"the  orders,  regulations,  and 
instructions  heretofore  issued  by  the 
Secretary  of  the  Navy  be,  and  they  are 
hereby,  recognized  as  the  regulations  of 
the  Navy  Department,  subject,  however, 
to  such  alterations  as  the  Secretary  of 
the  Navy  may  adopt,  with  the 
approbation  of  the  President  of  the 
United  States." 

(c)  Thirteen  editions  of  Navy 
Regulations  were  published  in 
accordance  with  this  authority  (later 
codified  as  Section  1547,  Revised 
Statutes)  between  1865  and  1948.  The 
1973  edition  of  Navy  Regulations  was 
published  under  authority  of  10  United 
States  Code  (U.S.C.)  6011.  which 
provided  that  "United  States  Navy 
Regulations  shall  be  issued  by  the 
Secretary  of  the  Navy  with  the  approval 
of  the  President."  In  1981,  this 
provision  was  amended  to  eliminate  the 
requirement  for  presidential  approval. 

(d)  While  leaving  this  provision 
unaffected.  Congress  enacted  the 
Goldwater-Nichols  Department  of 
Defense  Reorganization  Act  of  1986 
(Pub.  L.  99-443),  which  granted  each  of 
the  service  secretaries  the  authority  to 
prescribe  regulations  to  carry  out  his  or 


her  statutory  functions,  powers  and 
duties. 

1700.102    Statutory  authority  for  issuance 
of  United  States  Navy  Regulations. 

Title  10,  United  States  Code,  section 
6011,  provides  that  United  States  Navy 
Regulations  shall  be  issued  by  the 
Secretary  of  the  Navy.  Regulations 
issued  under  this  authority  are 
permanent  regulations  of  general 
applicability,  as  opposed  to  regulations 
issued  by  the  Secretary  under  §  700.104. 

§  700.1 03    Purpose  and  effect  of  United 
States  Navy  Regulations. 

United  States  Navy  Regulation  is  the 
principle  regulatory  doctunent  of  the 
Department  of  the  Navy,  endowed  with 
the  sanction  of  law,  as  to  duty, 
responsibility,  authority,  distinctions 
and  relationships  of  various  commands, 
officials  and  individuals.  Other 
directives  issued  within  the  Department 
of  the  Navy  shall  not  conflict  with,  alter 
or  amend  any  provision  of  Navy 
Regulations. 

§700.104    Statutory  authority  for 
prescription  of  other  regulations. 

The  Secretary  of  the  Navy  may 
prescribe  regulations  to  carry  out  his  or 
her  functions,  powers  and  duties  under 
Title  10,  United  States  Code. 

§  700.1 05    Issuance  of  directives  by  other 
officers  and  officials. 

Responsible  officers  and  officials  of 
the  Department  of  the  Navy  may  issue, 
or  cause  to  be  issued,  directives 
concerning  matters  over  which  they 
exercise  command,  control  or 
supervision,  which  do  not  conflict  with, 
alter  or  amend  these  regulations. 

§  700. 1 06    Control  of  administrative 
requirements. 

(a)  Directives  will  be  issued  with  due 
regard  for  the  imposition  of  workload 
resulting  therefrom  and  benefits  or 
advantages  to  be  gained.  Issuance  of 
new  directives  will  be  in  accordance 
with  the  following: 

(1)  Directives  which  implement  or 
amplify  directives  from  higher  authority 
will  not  be  issued  unless  absolutely 
essential. 

(2)  Administrative  reporting 
requirements  will  not  be  imposed 
unless  the  expected  value  of  the 
information  to  be  gained  is  significantly 
greater  than  the  cimiulative  burden 
imposed. 

(b)  Each  oflicer  or  official  issuing  a 
directive  or  imposing  a  reporting 
requirement  will  periodically,  in 
accordance  with  instructions  to  be 
issued  by  appropriate  authority,  review 
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such  directive  or  report  with  a  view 
toward  the  following: 

(1)  Reduction  of  directives  by 
cancellation  or  consolidation;  or 

(2)  Reduction  of  reporting 
requirements  by  elimination  of  the 
report,  reduction  in  the  frequency  of  the 
report,  or  combination  with  other 
reports. 

(c)  When  issuance  of  a  directive  or  a 
tasking  will  result  in  imposition  of 
additional  administrative  requirements 
on  commands  not  within  the  chain  of 
command  or  the  issuing  authority,  the 
first  common  superior  of  the  commands 
affected  by  the  requirement  must  concur 
in  the  issuance. 

§700.107    Maintananc*  of  Navy 
Ragulations. 

(a)  The  Chief  of  Naval  Operations  is 
responsible  for  maintaining  Navy 
Regulations,  and  for  ensuring  that  Navy 
Regulations  conforms  to  the  ciurent 
needs  of  the  Department  of  the  Navy. 
When  any  person  in  the  Department  of 
the  Navy  deems  it  advisable  that 
additions,  changes  or  deletions  should 
be  made  to  Navy  Regulations,  he  or  she 
shall  forward  a  draft  of  the  proposed 
addition,  change  or  deletion,  with  a 
statement  of  the  reasons  therefor,  to  the 
Chief  of  Naval  Operations  via  the  chain 
of  command.  The  Chief  of  Naval 
Operations  shall  endeavor  to  obtain  the 
concurrence  of  the  Commandant  of  the 
Marine  Corps,  the  Judge  Advocate 
General  and  appropriate  offices  and 
commands.  Unresolved  issues 
concerning  such  additions,  changes  or 
deletions  shall  be  forwarded  to  the 
Secretary  of  the  Navy  for  appropriate 
action.  Any  additions,  changes  or 
deletions  to  the  U.S.  Navy  Regulations 
must  be  approved  by  the  Secretary  of 
the  Navy. 

(b)  Changes  to  Navy  Regulations  will 
be  nimibered  consecutively  and  issued 
as  page  changes.  Advance  changes  may 
be  used  when  required;  these  will  be 
numbered  consecutively  and 
incorporated  in  page  changes  at  frequent 
intervals. 

Subpart  B— The  Department  of  the 
Navy 

§  700.201    Origin  and  authority  of  the 
Dapartmant  of  tha  Navy. 

(a)  The  naval  affairs  of  the  country 
began  with  the  war  for  independence, 
the  American  Revolution.  On  13 
October  1775,  Congress  passed 
legislation  for  ships.  This,  in  effect, 
created  the  continental  Navy.  Two 
battalions  of  Marines  were  authorized 
on  10  November  1775.  Under  the 
Constitution,  the  First  Congress  on  7 
August  1789  assigned  responsibility  for 


the  conduct  of  naval  affairs  to  the  War 
Department.  On  30  April  1798,  the 
Congress  established  a  separate 
Department  of  the  Navy  with  the 
Secretary  of  the  Navy  as  its  chief  officer. 
On  11  July  1798,  the  United  States 
Marine  Corps  was  established  as  a 
separate  service,  and  in  1834  was  made 
a  part  of  the  Department  of  the  Navy. 

(b)  The  National  Security  Act  of  1947, 
as  amended,  is  the  fundamental  law 
governing  the  position  of  the 
Department  of  the  Navy  in  the 
organization  for  national  defense,  hi 
1949,  the  Act  was  amended  to  establish 
the  Department  of  Defense  as  an 
Executive  Department,  and  to  establish 
the  Departments  of  the  Army,  Navy  and 
AirJorce  (formerly  established  as 
Executive  Departments  by  the  1947  Act) 
as  military  departments  within  the 
Department  of  Defense. 

(c)  The  Goldwater-Nichols 
Department  of  Defense  Reorganization 
Act  of  1986  further  defined  the  roles  of 
the  military  departments  within  the 
Department  of  Defense.  In  addition  to 
establishing  the  office  of  Vice  Chairman 
of  the  Joint  Chiefs  of  Staff,  and  further 
emphasizing  the  operational  chain  of 
command,  Ae  Act  provided  detailed 
statements  of  the  roles  of  the  Secretary 
of  the  Navy,  the  Chief  of  Naval 
Operations,  the  Commandant  of  the 
Marine  Corps,  and  their  respective 
principal  assistants. 

(d)  The  responsibilities  and  authority 
of  the  Department  of  the  Navy  are 
vested  in  the  Secretary  of  the  Navy,  and 
are  subject  to  reassignment  and 
delegation  by  the  Secretary.  The 
Secretary  is  bound  by  the  provisions  of 
law,  the  direction  of  the  President  and 
the  Secretary  of  Defense  and,  along  with 
all  persons  in  charge  of  Government 
agencies,  the  regulations  of  certain  non- 
defense  agencies  addressing  their 
respective  areas  of  functional 
responsibility. 

§700.202    IMission  of  tha  Dapartmant  Of  the 
Navy. 

(a)  The  Navy,  within  the  Department 
of  the  Navy,  shall  be  organized,  trained, 
and  equipped  primarily  for  prompt  and 
sustained  combat  incident  to  operations 
at  sea.  It  is  responsible  for  the 
preparation  of  naval  forces  necessary  for 
the  effective  prosecution  of  war  except 
as  otherwise  assigned,  and,  in 
accordance  with  integrated  joint 
mobilization  plans,  for  the  expansion  of 
the  peacetime  components  of  the  Navy 
to  meet  the  needs  of  war. 

(b)  The  Navy  shall  develop  aircraft, 
weapons,  tactics,  technique, 
organization  and  equipment  of  naval 
combat  and  service  elements.  Matters  of 
joint  concern  as  to  these  functions  shall 


be  coordinated  between  the  Army,  the 
Air  Force  and  the  Navy. 

(c)  The  Marine  Corps,  within  the 
Department  of  the  Navy,  shall  be 
organized,  trained,  and  equipped  to 
provide  fleet  marine  forces  of  combined 
arms,  together  with  supporting  air 
components,  for  service  with  the  fleet  in 
the  seizxuB  or  defense  of  advanced  naval 
bases  and  for  the  conduct  of  such  land 
operations  as  may  be  essential  to  the 
prosecution  of  a  naval  campaign.  In 
addition,  the  Marine  Corps  shall 
provide  detachments  and  organizations 
for  service  on  armed  vessels  of  the 
Navy,  shall  provide  security 
detachments  for  the  protection  of  naval 
property  at  naval  stations  and  bases,  and 
shall  perform  such  other  duties  as  the 
President  may  direct.  However,  these 
additional  duties  may  not  detract  from 
or  interfere  with  the  operations  for 
which  the  Marine  Corps  is  primarily 
organized. 

Td)  The  Marine  Corps  shall  develop, 
in  coordination  with  the  Army  and  the 
Air  Force,  those  phases  of  amphibious 
operations  that  pertain  to  the  tactics, 
technique  and  equipment  used  by 
landing  forces. 

(e)  Tne  Marine  Corps  is  responsible, 
in  accordance  with  integrated  joint 
mobilization  plans,  for  the  expansion  of 
peacetime  components  of  the  Marine 
Corps  to  meet  the  needs  of  war. 

§700.203    Compoaition. 

(a)  The  Department  of  the  Navy  is 
separately  organized  under  the 
Secretary  of  Uie  Navy.  It  operates  imder 
the  authority,  direction  and  control  of 
the  Secretary  of  Defense. 

(b)  The  Department  of  the  Navy  is 
composed  of  the  following: 

(1)  The  Office  of  the  Secretary  of  the 

Navy; 

(2)  The  Office  of  the  Chief  of  Naval 
Operations; 

(3)  The  Headquarters,  Marine  Corps; 

(4)  The  entire  operating  forces, 
including  naval  aviation,  of  the  Navy 
and  of  the  Marine  Corps,  and  the  reserve 
components  of  those  operating  forces; 

(5J  All  field  activities,  headquarters, 
forces,  bases,  installations,  activities  and 
functions  under  the  control  or 
supervision  of  the  Secretary  of  the  Navy; 
and 

(6)  The  Coast  Guard  when  it  is 
operating  as  a  service  in  the  Navy. 

§  700.204    Tha  principal  aiamanta  of  tha 
Dapartmant  of  tha  Navy. 

(a)  The  Department  of  the  Navy 
consists  of  three  elements;  the  Navy 
Department,  the  Operating  Forces  of  the 
Navy  and  the  Marine  Corps,  and  the 
Shore  Establishment. 

(b)  The  Navy  Department  refers  to  the 
central  executive  offices  of  the 
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Department  of  the  Navy  located  at  the 
seat  of  Government.  The  Navy 
Department  is  organizationally 
comprised  of  the  Office  of  the  Secretary 
of  the  Navy,  the  Office  of  the  Chief  of 
Naval  Operations,  and  the  Headquarters, 
Marine  Corps.  In  addition,  the 
Headquarters,  Coast  Guard,  is  included 
when  the  Coast  Guard  is  operating  as  a 
service  in  the  Navy. 

(c)  The  operating  forces  of  the  Navy 
and  the  Marine  Corps  comprise  the 
several  fleets,  seagoing  forces.  Fleet 
Marine  Forces,  other  assigned  Marine 
Corps  Forces,  the  Military  Sealift 
Command  and  other  forces  and 
activities  that  may  be  assigned  thereto 
by  the  President  or  the  Secretary  of  the 
Navy. 

(d)  The  shore  establishment  is 
comprised  of  shore  activities  with 
defined  missions  approved  for 
establishment  by  the  Secretary  of  the 
Navy. 

Subpart  C— The  Secretary  of  tlM  Navy 

The  Secretary  of  the  Navy 

§  700.301    Responsibilities  of  ttw  Secretary 
ofttMNavy. 

The  Secretary  of  the  Navy  is 
,  responsible  to  the  Secretary  of  Defense 
for 

(a)  The  functioning  and  efficiency  of 
the  Department  of  the  Navy; 

(b)  The  formulation  of  policies  and 
programs  by  the  Department  of  the  Navy 
that  are  fully  consistent  with  national 
seciuity  objectives  and  policies 
established  by  the  President  or  the 
Secretary  of  Defense; 

(c)  The  effective  and  timely 
implementation  of  policy,  program  and 
budget  decisions  and  instructions  of  the 
President  or  the  Secretary  of  Defense 
relating  to  the  functions  of  the 
Department  of  the  Navy; 

(d)  Carrying  out  the  functions  of  the 
Department  of  the  Navy  so  as  to  fulfill 
(to  the  maximum  extent  practicable)  the 
current  and  future  operational 
requirement  of  the  unified  and  specified 
combatant  commands; 

(e)  Effective  cooperation  and 
coordination  between  the  Department  of 
the  Navy  and  the  other  military 
departments  and  agencies  of  the 
Department  of  Defense  to  provide  for 
more  effective,  efficient  and  economical 
administration  and  eliminate 
duplication; 

(f)  The  presentation  and  justification 
of  the  position  of  the  Department  of  the 
Navy  on  the  plans,  programs  and 
policies  of  the  Department  of  Defense; 

(g)  The  effective  supervision  and 
control  of  the  intelligence  activities  of 
the  Department  of  the  Navy;  and 


(h)  Such  other  activities  as  may  be 
prescribed  by  law  or  by  the  president  or 
Secretary  of  Defense. 

§  700.302    Responsibilities  within  ttie 
Department  of  ttw  Navy. 

The  Secretary  is  the  head  of  the 
Department  of  the  Navy.  The  Secretary 
is  responsible  for,  and  has  the  authority 
necessary  to  conduct,  all  affairs  of  the 
Department  of  the  Navy,  including  the 
following  functions: 

(a)  Recruiting; 

(b)  Organizing; 

(c)  Supplying; 

(d)  Equipping  (including  research  and 
development); 

(e)  Training; 

(f)  Servicing; 

(g)  Mobilizing; 
(h)  Demobilizing; 
(i)  Administering  (including  the  . 

morale  and  welfare  of  persormel); 

(j)  Maintaining; 

(k)  The  construction,  outfitting  and 
repair  of  military  equipment;  and 

(1)  The  construction,  maintenance  and 
repair  of  buildings,  and  interests  in  real 
property  necessary  to  carry  out  the 
responsibilities  specified  in  this  article. 

§700.303    Succession. 

If  the  Secretary  of  the  Navy  dies, 
resigns,  is  removed  from  office,  is  absent 
or  is  disabled,  the  person  who  is  highest 
on  the  following  list,  and  who  is  not 
absent  or  disabled,  shall  perform  the 
duties  of  the  Secretary  until  the 
President  directs  another  person  to 
perform  those  duties  or  until  the 
absence  or  disability  ceases: 

(a)  The  Under  Secretary  of  the  Navy; 

(b)  The  Assistant  Secretaries  of  the 
Navy,  in  the  order  prescribed  by  the 
Secretary  of  the  Navy  and  approved  by 
the  Secretary  of  Defense; 

(c)  The  Chief  of  Naval  Operations; 

(d)  The  Commandant  of  the  Marine 
Corps. 

§  700.304    Recommendations  to  Congress. 

After  first  informing  the  Secretary  of 
Defense,  the  Secretary  of  the  Navy  may 
make  such  recommendations  to 
Congress  relating  to  the  Department  of 
Defense  as  he  or  she  considers 
appropriate. 

S  700.305    Assignment  of  functions. 

The  Secretary  of  the  Navy  may  assign 
such  functions,  powers,  and  duties  as  he 
or  she  considers  appropriate  to  the 
Under  Secretary  of  the  Navy  and  to  the 
Assistant  Secretaries  of  the  Navy. 
Officers  of  the  Navy  and  the  Marine 
Corps  shall,  as  directed  by  the  Secretary, 
report  on  any  matter  to  the  Secretary, 
the  Under  Secretary  or  any  Assistant 
Secretary. 


1700.306    Assignment  of  duty  and  tMes. 

The  Secretary  of  the  Navy  may: 

(a)  Assign,  detail  and  prescribe  the 
duties  of  members  of  the  Navy  and 
Marine  Corps  and  civilian  personnel  of 
the  Department  of  the  Navy;  and 

(b)  change  the  title  of  any  officer  or 
activity  of  the  Department  of  the  Navy 
not  prescribed  by  law. 

§  700.307    Powers  witti  respect  to  the 
Coast  Guard. 

Whenever  the  Coast  Guard  operates  as 
a  service  in  the  Navy  under  Section  3  of 
Title  14.  United  States  Code,  the 
Secretary  of  the  Navy  has  the  same 
powers  and  duties  with  respect  to  the 
Coast  Guard  as  the  Secretary  of 
Transportation  has  when  the  Coast 
Guard  is  not  so  operating. 

The  Office  of  the  Secretary  of  the  Navy 

1700.310    Composition. 

The  function  of  the  Office  of  the 
Secretary  of  the  Navy  is  to  assist  the 
Secretary  in  carrying  out  his  or  her 
responsibilities.  The  Office  of  the 
Secretary  of  the  Navy  is  composed  of 
the  following: 

(a)  The  Civilian  Executive  Assistants: 

(1)  The  Under  Secretary  of  the  Navy; 

(2)  The  Assistant  Secretary  of  the 
Navy  (Financial  Management); 

(3)  The  Assistant  Secretary  of  the 
Navy  (Manpower  and  Reserve  Affeirs); 

(4)  The  Assistant  Secretary  of  the 
Navy  (Research.  Development  and 
Acquisition); 

(5)  The  Assistant  Secretary  of  the 
Navy  (Installations  and  Environment); 
and 

(6)  The  General  Counsel  of  the 
Department  of  the  Navy. 

(d)  The  Staff  Assistants: 

(1)  The  Judge  Advocate  General  of  the 
Navy; 

(2)  The  Naval  Inspector  General; 

(3)  The  Chief  of  Naval  Research; 

(4)  The  Chief  of  Information; 

(5)  The  Chief  of  Legislative  Affairs; 

(6)  The  Auditor  General  of  the  Navy; 

(7)  The  Director.  Office  of  Program 
Appraisal;  and 

(8)  Such  other  officers  and  officials  as 
may  be  established  by  law  or  as  the 
Secretary  of  the  Navy  may  establish  or 
designate. 

§700.311    Sole  responsibilities. 

(a)  The  Office  of  the  Secretary  of  the 
Navy  shall  have  sole  responsibility 
within  the  Office  of  the  Secretary  of  the 
Navy,  the  Office  of  the  Chief  of  Naval 
Operations  and  the  Headquarters, 
Marine  Corps,  for  the  following 
functions: 

(1)  Acquisition; 

(2)  Auditing; 

(3)  Comptroller  (including  financial 
management); 
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(4)  Information  management; 

(5)  Inspector  general; 

(6)  Legislative  affairs; 

(7)  Public  affairs; 

(8)  Research  and  development,  except 
for  military  requirements  and 
operational  test  and  evaluation,  which 
are  the  responsibilities  of  the  Office  of 
the  Chief  of  Naval  Operations  and  the 
Headquarters  Marine  Corps. 

(b)  The  following  offices  within  the 
Office  of  the  Secretary  of  the  Navy  are 
designated  to  conduct  the  functions 
specified  in  paragraph  (a)  of  this 
section.  No  office  or  other  entity  may  be 
established  or  designated  within  the 
Office  of  the  Chief  of  Naval  Operations 
or  the  Headquarters,  Marine  Corps,  to 
conduct  any  of  the  functions  specified 
in  paragraph  (a)  of  this  section,  except 
as  noted  in  paragraph  (a)(8)  of  this 
section. 

(1)  The  Assistant  Secretary  of  the 
Navy  (Research,  Development  and 
Acquisition)  is  the  Acquisition 
Executive  for  the  Department  of  the 
Navy.  The  Assistant  Secretary  of  the 
Navy  (Research,  Development  and 
Acquisition)  {ASN{R9&A))  is 
responsible  for  research,  development 
and  acquisition,  except  for  military 
requirements  and  operational  test  and 
evaluation,  which  remain  functions  of 
the  Office  of  the  Chief  of  Naval 
Operations  and  Headquarters  Marine 
Corps.  In  addition  to  Acquisition 
Executive,  ASN(RD&A)  is  also  the  Navy 
Senior  Procurement  Executive  and 
Senior  Department  of  the  Navy 
Information  Resource  Management 
Official.  Responsibilities  include 
developing  acquisition  policy  and 
procedures  for  all  Department  of  the 
Navy  research,  development, 
production,  shipbuilding  and 
production/logistics  support  programs; 
and  Department  of  the  Navy 
international  technology  transfer. 

(2)  The  Auditor  General  is  responsible 
for  the  internal  auditing  function  within 
the  Department  of  the  Navy. 

(3)  Tne  Assistant  Secretary  of  the 
Navy  (Financial  Management)  is 
responsible  for  comptroUership, 
including  financial  management,  within 
the  Department  of  the  Navy. 

(4)  Tlie  Naval  hispector  General  is 
responsible  for  the  inspector  general 
function  within  the  Department  of  the 
Navy. 

(5)  The  Chief  of  Legislative  Affairs  is 
responsible  for  legislative  affairs  within 
the  Department  of  the  Navy. 

(6)  The  Chief  of  Information  is 
responsible  for  public  affairs  within  the 
Department  of  the  Navy. 

(c)  The  Secretary  shdl: 
(1)  Prescribe  the  relationship  of  each 
office  or  other  entity  established  or 


designated  under  paragraph  (b)  of  this 
soctioii* 

(i)  To  the  Chief  of  Naval  Operations 
and  the  Office  of  the  Chief  of  Naval 
Operations:  and 

(ii)  To  the  Commandant  of  the  Marine 
Corps  and  the  Headquarters,  Marine 

Corps;  and 

(2)  Ensure  that  each  such  office  or 
entity  provides  the  Chief  of  Naval 
Operations  and  the  Commandant  of  the 
Marine  Corps  such  staff  support  as  the 
Chief  of  Naval  Operations  and  the 
Commandant  of  the  Marine  Corps 
consider  necessary  to  perform  their 
respective  duties  and  responsibilities. 

(d)  The  vesting  in  the  Office  of  the 
Secretary  of  the  Navy  of  the 
responsibility  for  the  conduct  of  a 
function  specified  in  paragraph  (a)  of 
this  section  does  not  preclude  other 
elements  of  the  Department  of  the  Navy 
(including  the  Office  of  the  Chief  of 
Naval  Operations  and  the  Headquarters, 
Marine  Corps)  from  providing  advice  or 
assistance  to  the  Chief  of  Naval 
Operations  and  the  Commandant  of  the 
Marine  Corps,  or  otherwise  participating 
in  that  function  within  the  executive 
part  of  the  Department  imder  the 
direction  of  the  office  assigned 
responsibility  for  that  function  in  the 
Office  of  the  Secretary  of  the  Navy. 

§  700.31 2    Authority  over  organizational 
mattars. 

Subject  to  the  approval  or  guidance  of 
the  Secretary  of  the  Navy,  the  Civilian 
Executive  Assistants,  the  Chief  of  Naval 
Operations,  the  Commandant  of  the 
Marine  Corps  and  the  Staff  Assistants 
are  individually  authorized  to  organize, 
assign  and  reassign  responsibilities 
within  their  respective  commands  or 
offices,  including  the  establishment  and 
disestablishment  of  such  component 
organizations  as  may  be  necessary, 
subject  to  the  following: 

(a)  The  authority  to  disestablish  may 
not  be  exercised  with  respect  to  any 
organizational  component  of  the 
Department  established  by  law. 

(b)  The  Secretary  retains  the  authority 
to  approve  the  establishment  and 
disestablishment  of  shore  activities. 

The  Office  of  the  Secretary  of  the  Navy/ 
The  Civilian  Executive  Assistants 

§700.320    The  Civilian  Executive 
Assistants. 

(a)  The  Civilian  Executive  Assistants, 
as  identified  in  §  700.310,  are  assigned 
department-wide  responsibilities 
essential  to  the  efficient  administration 
of  the  Department  of  the  Navy. 

(b)  Each  Civilian  Executive  Assistants, 
within  his  or  her  assigned  area  of 
responsibility,  is  the  principal  civilian 
advisor  and  assistant  to  the  Secretary  on 


the  administration  of  the  affairs  of  the 
Department  of  the  Navy.  The  Civilian 
Executive  Assistants  carry  out  their 
duties  with  the  professional  assistance 
of  the  Office  of  the  Chief  of  Naval 
Operations  and  Headquarters,  Marine 
Corps,  as  presided  over  by  the  Chief  of 
Naval  Operations  and  Commandant  of 
the  Marine  Corps,  respectively. 

(c)  The  Civilian  Executive  Assistants 
are  authorized  and  directed  to  act  for 
the  Secretary  within  their  assigned  areas 
of  responsibility. 

1 700.321    The  Under  Secretary  of  the 
Navy. 

(a)  The  Under  Secretary  of  the  Navy 
shaH  perform  such  duties  and  exercise 
such  powers  as  the  Secretary  of  the 
Navy  shall  prescribe. 

(b)  The  Under  Secretary  of  the  Navy 
is  designated  as  the  deputy  and 
principal  assistant  to  the  Secretary  of 
the  Navy.  The  Under  Secretary  of  the  _ 
Navy  acts  with  full  authority  of  the 
Secretary  in  the  general  management  of 
the  Department  of  the  Navy  and 
supervision  of  offices,  organizations  and 
functions  as  assigned  by  the  Secretary. 

§700.322    Assistant  Sscretaries  of  the 
Navy;  statutory  authorlzatkm. 

There  are  four  Assistant  Secretaries  of 
the  Navy.  The  Assistant  Secretaries 
shaU  perform  such  duties  and  exercise 
such  powers  as  the  Secretary  of  the 
Navy  may  prescribe  in  accordance  with 
law. 

§700.323    The  Assistant  Secretary  of  the 
Navy  (Rnancial  Management). 

The  Assistant  Secretary  of  the  Navy 
(Financial  Management)  is  the 
Comptroller  of  the  Navy,  and  is 
responsible  for  all  matters  related  to  the 
financial  management  of  the 
Department  of  the  Navy,  including: 

(a)  Budgeting; 

(b)  Accounting; 

(c)  Disbursing; 

(d)  Financing; 

(e)  Internal  review; 

(f)  Progress  and  statistical  reporting; 

and 

(g)  Supervision  of  offices  and 
organizations  as  assigned  by  the 
Secretary  of  the  Navy. 


§700.324    The  Assistant  Secretary  Of  the 
Navy  (Manpower  and  Reserve  Affairs). 

The  Assistant  Secretary  of  the  Navy 
(Manpower  and  Reserve  Affairs)  is 
responsible  for: 

(a)  The  overall  supervision  of 
manpower  and  reserve  component 
affairs  of  the  Department  of  the  Navy, 
including  policy  and  administration  of 
affairs  related  to  military  (active  and 
inactive)  and  civilian  personnel;  and 

(b)  Supervision  of  offices  and 
organizations  as  assigned  by  the 
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Secretary,  specifically  the  Naval  Coimcil 
of  Personnel  Boards  and  the  Board  for 
Correction  of  Naval  Records. 

1700.325    The  Assistant  Secretary  of  the 
Navy  (Installations  and  Environment). 

The  Assistant  Secretary  of  the  Navy 
(Installations  and  Environment)  is 
responsible  for: 

(a)  Policy  relating  to  Navy 
installations,  facilities,  environment, 
safety,  shore  resources  management  and 
quality  improvement; 

Oj)  Development,  implementation  and 
evaluation  of  military  construction, 
facilities  management  and  engineering, 
strategic  homeporting,  housing,  utilities, 
and  base  utilization  issues; 

(c)  Environmental  policy,  safety, 
occupational  health,  and  Marine  Corps 
and  Navy  environmental  affairs, 
including  environmental  protection, 
restoration,  compliance  and  legislation, 
natural  resource  programs,  hazardous 
material/waste  minimization,  plastics 
reduction  and  control,  afloat 
environmental  issues,  state  and  federal 
agency  and  environmental  organization 
coordination,  and  the  National 
Environmental  Policy  Act;  and 

(d)  Advising  on  fiscal  resources 
related  to  shore  appropriations. 

1700.326    The  Assistant  Secretary  of  the 
Navy  (Research,  Development  and 
Acquisition). 

The  Assistant  Secretary  of  the  Navy 
(Research,  Development  and 
Acquisition)  is  responsible  for: 

(a)  Research,  development  and 
acquisition,  except  for  military 
requirements  and  operational  test  and 
evaluation; 

(b)  Direct  management  of  acquisition 
programs; 

(c)  All  aspects  of  the  acquisition 
process  within  the  Department  of  the 
Navy; 

(d)  All  acquisition  policy,  including 
technology  base  and  advanced 
technology  development,  procurement, 
competition,  contracts  and  business 
management,  logistics,  product 
integrity,  and  education  and  training  of 
the  acquisition  workforce. 

§700.327    The  General  Counsel  of  the 
Navy. 

(a)  The  (^neral  Counsel  is  head  of  the 
Office  of  the  General  Counsel  and  is 
responsible  for  providing  legal  advice, 
counsel,  and  guidance  withhi  the 
Department  of  the  Navy  on  the 
following  matters: 

(1)  Business  and  commercial  law, 
enviromnental  law,  civilian  personnel 
law,  real  and  personal  property  law  and 
patent  law; 


(2)  Procurement  of  services,  including 
the  fiscal,  budgetary  and  accounting 
aspects,  for  the  Navy  and  Marine  Corps; 

(3)  Litigation  involving  the  issues 
enumerated  above;  and 

(4)  Other  matters  as  directed  by  the 
Secretary  of  the  Navy. 

(b)  The  General  Coimsel  maintains  a 
close  working  relationship  with  the 
Judge  Advocate  General  on  all  matters 
of  common  interest. 

The  Office  of  the  Secretary  of  the  Navy/ 
The  Sta£f  Assistants 

§700.330    The  Staff  Assistants. 

The  Staff  Assistants,  as  identified  in 
§  700.310,  assist  the  Secretary  of  the 
Navy,  or  one  or  more  of  the  Civihan 
Executive  Assistants,  in  the 
administration  of  the  Navy.  They 
supervise  all  functions  and  activities 
internal  to  their  offices  and  assigned 
field  activities,  if  any,  and  are 
responsible  to  the  Secretary  or  to  one  of 
the  Civilian  Executive  Assistants  for  the 
utilization  of  resources  by,  and  the 
operating  efficiency  of,  all  activities 
under  their  supervision  or  command. 
Their  duties  are  as  provided  by  law  or 
as  assigned  by  the  Secretary. 

§  700.331    The  Judge  Advocate  General. 

(a)  The  Judge  Advocate  General  of  the 
Navy  commands  the  Office  of  the  Judge 
Advocate  General  and  is  the  Chief  of  the 
Judge  Advocate  General's  Corps.  The 
Judge  Advocate  General: 

(1)  Provides  or  supervises  the 
provision  of  all  legal  advice  and  related 
services  throughout  the  Department  of 
the  Navy,  except  for  the  advice  and 
services  provided  by  the  C^neral 
Counsel; 

(2)  Performs  the  functions  required  or 
authorized  by  law; 

(3)  Provides  legal  and  policy  advice  to 
the  Secretary  of  the  Navy  on  military 
justice,  administrative  law,  claims, 
operational  and  international  law,  and 
litigation  involving  these  issues;  and 

(4)  Acts  on  other  matters  as  directed 
by  the  Secretary. 

(b)  The  Judge  Advocate  General 
maintains  a  close  working  relationship 
with  the  General  Counsel  on  all  matters 
of  common  interest. 


§  700.332    The  Naval  Inspector  General. 

(a)  Under  the  direction  of  the 
Secretary  of  the  Navy,  the  Naval 
Inspector  General: 

(1)  Inspects,  investigates  or  inquires 
into  any  and  all  matters  of  importance 
to  the  Department  of  the  Navy  with 
particular  emphasis  on  readiness, 
including,  but  not  limited  to 
effectiveness,  efficiency,  economy  and 
integrity; 


(2)  Exercises  broad  supervision, 
general  guidance  and  coordination  for 
all  Department  of  the  Navy  inspection, 
evaluation  and  appraisal  organizations 
to  minimize  duplication  of  efforts  and 
the  number  of  necessary  inspections; 

(3)  Through  analysis  of  available 
information,  identifies  areas  of 
weakness  in  the  Department  of  the  Navy 
as  they  relate  to  matters  of  integrity  and 
efficiency  and  provides  appropriate 
recommendations  for  improvement.  To 
accomplish  these  functions,  the 
Inspector  General  shall  have 
umestricted  access,  by  any  means,  to 
any  information  maintained  by  any 
naval  activity  deemed  necessary,  unless 
specffically  restricted  by  the  Secretary 
of  the  Navy; 

(4)  Receives  allegations  of 
inefficiency,  misconduct,  impropriety, 
mismanagement  or  violations  of  law, 
and  investigates  or  refers  such  matters 
for  investigation,  as  is  appropriate;  and 

(5)  Serves  as  principal  advisor  to  the 
Secretary  of  the  Navy,  the  Chief  of  Naval 
Operations  and  the  Commandant  of  the 
Marine  Corps  on  all  inspection  and 
investigation  matters. 

(b)  In  addition,  the  Naval  Inspector 
General  has  various  functions,  including 
(but  not  limited  to): 

(1)  Providing  of  an  alternative  to  the 
normal  chain  of  command  channel  for 
receipt  of  complaints  of  personnel; 

(2)  Serving  as  the  official  to  whom 
employees  may  complain  vnthout  fear 
of  reprisal; 

(3)  Cooperating  with  the  Inspector 
General,  Department  of  Defense; 

(4)  Providing  oversight  of  intelligence 
and  special  activities; 

(5)  Serving  as  the  Department  of  the 
Navy  coordinator  for  firaud,  waste  and 
efficiency  matters; 

(6)  Serving  as  Navy  Program  Manager 
and  focal  point  for  the  Department  of 
the  Navy  and  Navy  Hotline  programs; 
and 

(7)  Designation  as  the  centralized 
organization  within  the  Department  of 
Defense  to  monitor  and  ensure  the 
coordination  of  criminal,  civil, 
administrative  and  contractual  remedies 
for  all  significant  cases,  including 
investigation  of  fi^ud  or  corruption 
related  to  procurement  activities 
affecting  the  Department  of  the  Navy. 

§700.333    The  Chief  of  Naval  Research. 

(a)  The  Chief  of  Naval  Research  shall 
command  the  Office  of  the  Chief  of 
Naval  Research,  the  Office  of  Naval 
Research,  the  Office  of  Naval 
Technology  and  assigned  shore 
activities. 

(b)  The  Office  of  Naval  Research  shall 
perform  such  duties  as  the  Secretary  of 
the  Navy  prescribes  relating  to: 
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(1)  The  encouragemwit,  promotion, 
planning,  initiation  and  coordination  of 
navcd  research; 

(2)  The  conduct  of  naval  research  in 
augmentation  of  and  in  conjunction 
with  the  research  and  development 
conducted  by  other  agencies  and  offices 
of  the  Department  of  the  Navy;  and 

(3)  The  supervision,  administration 
and  control  of  activities  within  or  for 
the  Department  of  the  Navy  relating  to 
patents,  inventions,  trademarks, 
copyrights  and  royalty  payments,  and 
matters  connected  therewith. 

1700.334    The  Chief  Of  Information. 

(a)  The  Chief  of  Information  is  the 
direct  representative  of  the  Secretary  of 
the  Navy  in  all  public  affairs  and 
internal  relations  matters.  The  Chief  of 
Information  is  authorized  to  implement 
Navy  public  affairs  and  internal 
relations  policies  and  to  coordinate 
those  Navy  and  Marine  Corps  activities 
of  mutual  interest. 

(b)  The  Chief  of  Naval  Operations  and 
the  Commandant  of  the  Marine  Corps 
are  delegated  responsibilities  for: 

(1)  Conduct  of  their  respective 
services*  internal informationprograms; 

(2)  Conduct  of  their  respective 
services'  community  relations  programs; 

and 

(3)  Implementing  the  Secretary  of  the 
Navy's  public  affairs  policy  and 
directives. 

(c)  The  Chief  of  Information  will 
report  to  the  Chief  of  Naval  Operations 
for  support  of  the  responsibilities 
outliaed  in  paragraph  (b)  of  this  section, 
and  will  provide  such  staff  support  as 
the  Chief  of  Naval  Operations  considers 
necessary  to  perform  those  duties  and 
responsibilities. 

(d)  The  Deputy  Chief  of  Information 
for  Marine  Corps  Matters  may  report 
directly  to  the  Secretary  regarding 
public  information  matters  related 
solely  to  the  Marine  Corps.  The  Deputy 
Chief  will  promptly  inform  the  Chief  of 
Information  regarding  the  substance  of 
all  independent  contacts  with  the 
Secretary  pertaining  to  Marine  Corps 
matters.  The  Deputy  Chief  of 
Information  for  Marine  Corps  Matters 
will  report  to  the  Commandant  of  the 
Marine  Corps  for  support  of  the 
responsibilities  outlined  in  paragraph 
(b)  of  this  section,  and  will  provide  such 
staff  support  as  the  Commandant 
considers  necessary  to  perform  those 
duties  and  responsibilities. 

f  700.335    The  Chief  of  Legislative  Affairs. 

The  mission  of  the  Chief  of  Legislative 
Affairs  is  to: 

(a)  Plan,  develop  and  coordinate 
relationships  between  representatives  of 
the  Department  of  the  Navy  and 


members  of  committees  of  the  United 
States  Congress  and  their  staffs  which 
are  necessary  in  the  transaction  of 
official  Government  business  (except 
appropriations  matters)  affecting  the 
Department  of  the  Navy;  and 

(d)  Furnish  staff  support,  advice  and 
assistance  to  the  Secretary  of  the  Navy, 
the  Chief  of  Naval  Operations,  the 
Commandant  of  the  Marine  Corps  and 
all  other  principal  civilian  and  military 
officials  of  the  Department  of  the  Navy 
concerning  congressional  aspects  of  the 
Department  of  the  Navy  policies,  plans 
and  programs  (except  appropriations 
matters). 

§700.336    The  Director,  Office  of  Program 
Appraisal. 

(a)  The  Director,  Office  of  Program 
Appraisal,  directs,  under  the  immediate 
supervision  of  the  Secretary  of  the  Navy, 
the  Office  of  Program  Appraisal. 

(b)  The  Office  of  Program  Appraisal 
wiU  assist  the  Secretary  in  assxiring  that 
existing  and  proposed  Navy  and  Marine 
Corps  programs  provide  the  optimum 
means  of  achieving  the  objectives  of  the 
Department  of  the  Navy. 

§  700.337    TTie  Auditor  General. 

(a)  The  Auditor  General  of  the  Navy 
is  responsible  for: 

(1)  Serving  as  Director  of  the  Naval 
Audit  Service;  and 

(2)  Developing  and  implementing 
Navy  internal  audit  policies,  programs 
and  procedures  within  the  framework  of 
Government  auditing  standards. 

(b)  The  Auditor  General  can  provide 
information  and  may  provide  assistance 
and  support  to  the  Chief  of  Naval 
Operations  and  the  Commandant  of  the 
Marine  Corps  to  enable  them  to 
discharge  their  duties  and 
responsibilities. 

Subpart  D— The  Chief  of  Naval 
Operations 

f  700.401    Precedence. 

The  Chief  of  Naval  Operations,  while 
so  serving,  has  the  grade  of  admiral.  In 
the  performance  of  duties  within  the 
Department  of  the  Navy,  the  Chief  of 
Naval  Operations  takes  precedence 
above  all  other  officers  of  the  naval 
service,  except  an  officer  of  the  naval 
service  who  is  serving  as  Chairman  or 
Vice  Chairman  of  the  Joint  Chiefs  of 
Staff. 

§700.402    Succession. 

When  there  is  a  vacancy  in  the 
position  of  Chief  of  Naval  Operations,  or 
during  the  absence  or  disability  of  the 
Chief  of  Naval  Operations: 

(a)  The  Vice  Chief  of  Naval 
Operations  shall  perform  the  duties  of 
the  Chief  of  Naval  Operations  until  a 


successor  is  appointed  or  the  absence  or 
disability  ceases. 

(b)  If  there  is  a  vacancy  in  the  position 
of  Vice  Chief  of  Naval  Operations  or  the 
Vice  Chief  of  Naval  Operations  is  absent 
or  disabled,  unless  the  President  directs 
otherwise,  the  most  senior  officer  of  the 
Navy  in  the  Office  of  the  Chief  of  Naval 
Operations  who  is  not  absent  or 
disabled  and  who  is  not  restricted  in  the 
performance  of  duty  shall  perform  the 
duties  of  the  Chief  of  Naval  Operations 
imtil  a  successor  to  the  Chief  of  Naval 
Operations  or  the  Vice  Chief  of  Naval 
Operations  is  appointed  or  until  the 
absence  or  disability  of  the  Chief  of 
Naval  Operations  or  Vice  Chief  of  Naval 
Operations  ceases,  whichever  occurs 
first. 

§700.403  Statutory  authority  and 
responsibility  of  the  Chief  of  Naval 
Operations. 

(a)  Except  as  otherwise  prescribed  by 
law,  and  subject  to  the  statutory 
authority  of  the  Secretary  of  the  Navy  to 
assign  functions,  powers  and  duties,  the 
Chief  of  Naval  Operations  performs 
duties  under  the  authority,  direction 
and  control  of  the  Secretary  of  the  Navy 
and  is  directly  responsible  to  the 
Secretarv. 

(b)  Subject  to  the  authority,  direction 
and  control  of  the  Secretary  of  the  Navy, 
the  Chief  of  Naval  Operations  shall: 

(1)  Preside  over  the  Office  of  the  Chief 
of  Naval  Operations; 

(2)  Transmit  the  plans  and 
recommendations  of  the  Office  of  the 
Chief  of  Naval  Operations  to  the 
Secretary  and  advise  the  Secretary  with 
regard  to  such  plans  and 
recommendations; 

(3)  After  approval  of  the  plans  ot 
recommendations  of  the  Office  of  the 
Chief  of  Naval  Operations  by  the 
Secretary,  act  as  the  agent  of  the 
Secretary  in  carrying  them  into  effect; 

(4)  Exercise  supervision,  consistent 
with  the  statutory  authority  assigned  to 
commanders  of  imified  or  specified 
combatant  commands,  over  such  of  the 
members  and  organizations  of  the  Navy 
and  the  Marine  Corps  as  the  Secretary 
determines; 

(5)  Perform  the  duties  prescribed  for 
a  member  of  the  Armed  Forces  Policy 
Coimcil  and  other  statutory  duties;  and 

(6)  Perform  such  other  military  duties, 
not  otherwise  assigned  by  law,  as  are 
assigned  to  the  Chief  of  Naval 
Operations  by  the  President,  the 
Secretary  of  Defense  or  the  Secretary  of 
the  Navy. 

(c)  The  Chief  of  Naval  Operations 
shall  also  perform  the  statutory  duties 
prescribed  for  a  member  of  the  Joint 
Chiefs  of  Staff. 

(1)  To  the  extent  that' such  action  does 
not  impair  the  independence  of  the 
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Chief  of  Naval  Operations  in  the 
performance  of  duties  as  a  member  of 
the  Joint  Chiefs  of  Staff,  the  Chief  of 
Naval  Operations  shall  inform  the 
Secretary  of  the  Navy  regarding  military 
advice  rendered  by  members  of  the  Joint 
Chiefs  of  Staff  on  matters  affecting  the 
Department  of  the  Navy. 

(2)  Subject  to  the  authority,  direction 
and  control  of  the  Secretary  of  Defense, 
the  Chief  of  Naval  Operations  shall  keep 
the  Secretary  of  the  Navy  fully  informed 
of  significant  military  operations 
affecting  the  duties  and  responsibilities 
of  the  Secretary  of  the  Navy. 

§700.404    Statutory  authority  and 
raaponsibilKy  of  the  Office  of  the  Chief  of 
Navai  Operations. 

(a)  The  Office  of^the  Chief  of  Naval 
Operations  shall  furnish  professional 
assistance  to  the  Secretary,  the  Under 
Secretary  and  the  Assistant  Secretaries 
of  the  Navy,  and  to  the  Chief  of  Naval 
Operations.  Under  the  authority, 
direction  and  control  of  the  Secretary  of 
the  Navy,  the  Office  of  the  Chief  of 
Naval  Operations  shall: 

(1)  Subject  to  §  700.311(a),  prepare  for 
such  employment  of  the  Navy,  and  for 
such  recruiting,  organizing,  suppl)dng, 
equipping  (including  those  aspects  of 
research  and  development  assigned  by 
the  Secretary  of  the  Navy),  training, 
servicing,  mobilizing,  demobilizing, 
administering,  and  maintaining  of  the 
Navy,  as  will  assist  in  the  execution  of 
any  power,  duty  or  function  of  the 
Secretary  or  the  Chief  of  Naval 
Operations; 

(2)  Investigate  and  report  upon  the 
efficiency  of  the  Navy  and  its 
preparation  to  support  military 
operations  by  combatant  commands; 

(3)  Prepare  detailed  instructions  for 
the  execution  of  approved  plans  and 
supervise  the  execution  of  those  plans 
and  instructions; 

(4)  As  directed  by  the  Secretary  or  the 
Chief  of  Naval  Operations,  coordinate 
the  action  of  organizations  of  the  Navy; 
and 

(5)  Perform  such  other  duties,  not 
otherwise  assigned  by  law,  as  may  be 
prescribed  by  the  Secretary. 

(b)  Except  as  otherwise  specifically 
prescribed  by  law,  the  Office  of  the 
Chief  of  Naval  Operations  shall  be 
organized  in  such  manner,  and  its 
members  shall  perform  such  duties  and 
have  such  titles  as  the  Secretary  may 
prescribe. 

§  700.405    Deiegated  authority  and 
responsibility. 

(a)  The  Chief  of  Naval  Operations  is 
the  principal  naval  advisor  and  naval 
executive  to  the  Secretary  of  the  Navy 
on  the  conduct  of  the  naval  activities  of 
the  Department  of  the  Navy. 


(b)(1)  Internal  to  the  administration  of 
the  Department  of  the  Navy,  the  Chief 
of  Naval  Operations,  consistent  with  the 
statutory  authority  assigned  to 
commanders  of  imified  or  specified 
combatant  commands,  under  the 
direction  of  the  Secretary  of  the  Navy, 
shall  command: 

(i)  The  operating  forces  of  the  Navy; 
and 

(ii)  Such  shore  activities  as  may  be 
assigned  by  the  Secretary. 

(2)  The  Chief  of  Naval  Operations 
shall  be  responsible  to  the  Secretary  of 
the  Navy  for  the  Utilization  of  resources 
by,  and  the  operating  efficiency  of,  the 
Office  of  the  Chief  of  Naval  Operations, 
the  Operating  Forces  of  the  Navy  and 
assigned  shore  activities. 

(c)  In  addition,  the  Chief  of  Naval 
Operations  has  the  following  specific 
responsibilities: 

(1)  To  organize,  train,  equip,  prepare 
and  maintain  the  readiness  of  Navy 
forces,  including  those  for  assignment  to 
umfied  or  specified  commands,  for  the 
performance  of  military  missions  as 
directed  by  the  President,  the  Secretary 
of  Defense  or  the  Chairman  of  the  Joint 
Chiefs  of  Staff; 

(2)  To  determine  current  and  future 
requirements  of  the  Navy  (less  Fleet 
Marine  Forces  and  other  assigned 
Marine  Corps  forces)  for  manpower, 
material,  weapons,  facilities  and 
services,  including  the  determination  of 
quantities,  military  performance 
requirements  and  times,  places  and 
priorities  of  need; 

(3)  To  exercise  leadership  in 
maintaining  a  high  degree  of 
competence  among  Navy  officer, 
enlisted  and  civilian  persoimel  in 
necessary  fields  of  specialization, 
through  education  training  and  equal 
opportunities  for  personal  advancement, 
and  maintaining  the  morale  and 
motivation  of  Navy  persoimel  and  the 
prestige  of  a  Navy  career; 

(4)  To  plan  and  provide  health  care 
for  personnel  of  the  naval  service,  their 
dependents  and  eligible  beneficiaries; 

(5)  To  direct  the  organization, 
administration,  training  and  support  of 
the  Naval  Reserve; 

(6)  To  inspect  and  investigate 
components  of  the  Department  of  the 
Navy  to  determine  and  maintain 
efficiency,  discipline,  readiness, 
effectiveness  and  economy,  except  in 
those  areas  where  such  responsibility 
rests  with  the  Commandant  of  the 
Marine  Corps; 

(7)  To  determine  the  requirements  of 
naval  forces  and  activities,  to  include 
requirements  for  research,  development, 
test,  and  evaluation  to  plan  and  provide 
for  the  conduct  of  test  and  evaluation 
which  are  adequate  and  responsive  to 


long  range  objectives,  immediate 
reqiiirements,  and  fiscal  limitations;  and 
to  provide  assistance  to  the  Assistant 
Secretary  of  the  Navy  (Research, 
Development  and  Acquisition)  in  the 
review  and  appraisal  of  the  overall  Navy 
program  to  ensure  fulfillment  of  stated 
requirements; 

(8)  To  formulate  Navy  strategic  plans 
and  policies  and  participate  in  the 
formulation  of  Joint  and  combined 
strategic  plans  and  policies  and  related 
command  relationships;  and 

(9)  Subject  to  gmdance  from  the 
Assistant  Secretary  of  the  Navy 
(Financial  Management),  to  formulate 
budget  proposals  for  the  Office  of  the 
Chief  of  Naval  Operations,  the 
Operating  Forces  of  the  Navy  and 
assigned  shore  activities,  and  other 
activities  and  programs  as  assigned. 

(d)  The  Chief  of  Naval  Operations, 
under  the  direction  of  the  Secretary  of 
the  Navy,  shall  exercise  overall 
authority  throughout  the  Department  of 
the  Navy  in  matters  related  to: 

(1)  The  effectiveness  of  the  support  of 
the  Operating  Forces  of  the  Navy  and 
assigned  shore  activities; 

(2)  The  coordination  and  direction  of 
assigned  Navy  wide  programs  and 
functions,  including  those  assigned  by 
higher  authority; 

(3)  Matters  essential  to  naval  military 
administration,  such  as: 

(i)  Security; 
(ii)  Intelligence; 
(iii)  Discipline; 
(iv)  Communications;  and 
(v)  Matters  related  to  the  customs  and 
traditions  of  the  naval  service; 

(4)  Except  for  those  areas  wherein 
such  responsibility  rests  with  the 
Commandant  of  the  Marine  Corps,  the 
coordination  of  activities  of  the 
Department  of  the  Navy  in  matters 
concerning  effectiveness,  efficiency  and 
economy. 


§700.406    Naval  Vessel  Register, 
classification  of  naval  craft,  and  status  of 
ships  and  service  craft 

(a)  The  Chief  of  Naval  Operations 
shall  be  responsible  for  the  Naval  Vessel 
Register  (except  the  Secretary  of  the 
Navy  shall  strike  vessels  fixim  the 
Register)  and  the  assignment  of 
classification  for  adndnistrative 
purposes  to  water  borne  craft  and  the 
designation  of  status  for  each  ship  and 
service  craft. 

(b)  Commissioned  vessels  and  craft 
shall  be  called  "United  States  Ship"  or 
"U.S.S." 

(c)  Civilian  maimed  ships,  of  the 
Military  Sealift  Command  or  other 
commands,  designated  "active  status,  in 
service"  shall  be  called  "United  States 
Naval  Ship"  or  "U.S.N.S." 
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(d)  Ships  and  service  craft  designated 
"active  status,  in  service,"  except  those 
described  by  paragraph  (c)  of  this 
section,  shall  be  referred  to  by  name, 
when  assigned,  classification,  and  hull 
number  (e.g.,  "HIGHPOINT  PCH-1"  or 
"YOGN-8"). 

(e)  The  Chief  of  Naval  Operations 
shall  designate  hospital  ships  and 
medical  aircraft  as  he  or  she  deems 
necessary.  Such  designation  shall  be  in 
compliance  with  the  Geneva 
Convention  for  the  Amelioration  of  the 
Conditions  of  Wounded,  Sick  and  Ship 
wrecked  Members  of  the  Armed  Forces 
at  Sea  of  12  August  1949.  The  Chief  of 
Naval  Operations  shall  ensure 
compliance  with  the  notice  shall  ensure 
compliance  with  the  notice  provisions 
of  that  Convention. 

Subpart  E— Th*  Commandant  of  the 
Marina  Corpa 

§700.501    Precedence. 

The  Commandant  of  the  Marine 
Corps,  while  so  serving,  has  the  grade  of 
general.  In  the  performance  of  duties 
within  the  Department  of  the  Navy,  the 
Commandant  of  the  Marine  Corps  takes 
precedence  above  all  other  officers  of 
the  Marine  Corps,  except  an  officer  of 
the  Marine  Corps  who  is  serving  as 
Chairman  or  Vice  Chairman  of  the  Joint 
Chiefs  of  Staff. 

§700.502    Succession. 

When  there  is  a  vacancy  in  the  office 
of  Commandant  of  the  Marine  Corps,  or 
during  the  absence  or  disability  of  the 
Commandant: 

(a)  The  Assistant  Commandant  of  the 
Marine  Corps  shall  perform  the  duties  of 
the  Commandant  until  a  successor  is 
appointed  or  the  absence  or  disability 
ceases;  or 

(b)  If  there  is  a  vacancy  in  the  office 
of  the  Assistant  Commandant  of  the 
Marine  Corps  or  the  Assistant 
Commandant  is  absent  or  disabled, 
imless  the  President  directs  otherwise, 
the  most  senior  officer  of  the  Marine 
Corps  in  the  Headquarters,  Marine 
Corps,  who  is  not  absent  or  disabled  and 
who  is  not  restricted  in  the  performance 
of  duty  shall  perform  the  duties  of  the 
Commandant  imtil  a  successor  to  the 
Commandant  or  the  Assistant 
Commandant  is  appointed  or  until  the 
absence  or  disability  of  the 
Commandant  or  the  Assistant 
Commandant  ceases,  whichever  occurs 
first. 

§700.503    Statutory  authority  and 
rssponsibility  of  the  Commandant  of  the 
Marine  Corps. 

(a)  Except  as  otherwise  prescribed  by 
law  and  subject  to  the  statutory 
authority  of  the  Secretary  of  the  Navy  to 


assign  functions,  powers  and  duties,  the 
Conunandant  of  the  Marine  Corps 
performs  duties  under  the  authority, 
direction  and  control  of  the  Secretary  of 
the  Navy  and  is  directly  responsible  to 
the  Secretary. 

(b)  Subject  to  the  authority,  direction 
and  control  of  the  Secretary  of  the  Navy, 
the  Commandant  of  the  Marine  Corps 

shall: 

(1)  Preside  over  the  Headquarters. 
Marine  Corps; 

(2)  Transmit  the  plans  and 
recommendations  of  the  Headquarters, 
Marine  Corps,  to  the  Secretary  and 
advise  the  Secretary  with  regard  to  such 
plans  and  recommendations; 

(3)  After  approval  of  the  plans  or 
recommendations  of  the  Headquarters, 
Marine  Corps,  by  the  Secretary,  act  as 
the  agent  of  the  Secretary  in  carrying 
them  into  effect; 

(4)  Exercise  supervision,  consistent 
with  the  statutory  authority  assigned  to 
commanders  of  unified  or  specified 
combatant  commands,  over  such  of  the 
members  and  organizations  of  the  Navy 
and  the  Marine  Corps  as  the  Secretary 
determines; 

(5)  Perform  the  duties  prescribed  for 
a  member  of  the  Armed  Forces  Policy 
Coimcil  and  other  statutory  duties;  and 

(6)  Perform  such  other  military  duties, 
not  otherwise  assigned  by  law,  as  are 
assigned  to  the  Commandant  of  the 
Marine  Corps  by  the  President,  the 
Secretary  of  Defense  or  the  Secretary  of 
the  Navy. 

(c)  The  Commandant  of  the  Marine 
Corps  shaU  also  perform  the  statutory 
duties  prescribed  for  a  member  of  the 
Joint  Chiefs  of  Staff. 

(1)  To  the  extent  that  such  action  does 
not  impair  the  independence  of  the 
Commandant  of  the  Marine  Corps  in  the 
performance  of  duties  as  a  member  of 
the  Joint  Chiefs  of  Staff,  the 
Commandant  of  the  Marine  Corps  shall 
inform  the  Secretary  of  the  Navy 
regarding  military  advice  rendered  by 
members  of  the  Joint  Chiefe  of  Staff  on 
matters  affecting  the  Department  of  the 
Navy. 

(2)  Subject  to  the  authority,  direction 
and  control  of  the  Secretary  of  Defense, 
the  Commandant  of  the  Marine  Corps 
shall  keep  the  Secretary  of  the  Navy 
fully  informed  of  significant  military 
operations  affecting  the  duties  and 
responsibilities  of  the  Secretary  of  the 
Navy. 

§700.504    Statutory  authority  and 
responsibility  of  the  Headquarters,  Marine 
Corps. 

(a)  The  Headquarters,  Marine  Corps, 
shall  furnish  professional  assistance  to 
the  Secretary,  the  Under  Secretary  and 
the  Assistant  Secretaries  of  the  Navy, 


and  to  the  Commandant  of  the  Marine 
Corps. 

(1)  Under  the  authority,  direction  and 
control  of  the  Secretary  of  the  Navy,  the 
Headquarters,  Marine  Corps  shall: 

(i)  Subject  to  §  700.311(a),  prepare  for 
such  employment  of  the  Marine  Corps, 
and  for  such  recruiting,  organizing, 
supplying,  equipping  (including  those 
aspects  of  research  and  development 
assigned  by  the  Secretary  of  the  Navy), 
training,  servicing,  mobilizing, 
demobilizing,  administering,  and 
maintaining  of  the  Marine  Corps,  as  will 
assist  in  the  execution  of  any  power, 
duty  or  function  of  the  Secretary  or  the 
Commandant; 

(ii)  Investigate  and  report  upon  the 
efficiency  of  the  Marine  Corps  and  its 
preparation  to  support  military 
operations  by  combatant  commands; 

(iii)  Prepare  detailed  instructions  for 
the  execution  of  approved  plans  and 
supervise  the  execution  of  those  plans 
and  instructions; 

(iv)  As  directed  by  the  Secretary  or 
the  Commandant,  coordinate  the  action 
of  organizations  of  the  Marine  Corps; 
and 

(v)  Perform  such  other  duties,  not 
otherwise  assigned  by  law,  as  may  be 
prescribed  by  die  Secretary. 

(2)  [Reserved] 

(b)  Except  as  otherwise  specffically 
prescribed  by  law,  the  Headquarters, 
Marine  Corps,  shall  be  organized  in 
such  manner,  and  its  members  shall 
perform  such  duties  and  have  such 
titles,  as  the  Secretary  may  prescribe. 

§700.505    Delegated  authority  and 
responsibility. 

(a)(1)  Internal  to  the  administration  of 
the  Department  of  the  Navy,  the 
Conunandant  of  the  Marine  Corps, 
consistent  with  the  statutory  authority 
assigned  to  commanders  of  imified  or 
specified  combatant  commands,  imder 
the  direction  of  the  Secretary  of  the 
Navy,  shall  command: 

(i)  The  operating  forces  of  the  Marine 
Corps;  and 

(ii)  Such  shore  activities  as  may  be 
assigned  by  the  Secretary. 

(2)  The  Commandant  shall  be 
responsible  to  the  Secretary  of  the  Navy 
for  the  utilization  of  resoiorces  by,  and 
the  operating  efficiency  of,  all 
commands  and  activities  imder  such 
command. 

(b)  In  addition,  the  Commandant  has 
the  following  specffic  responsibilities: 

(1)  To  plan  for  and  determine  the 
needs  of  the  Marine  Corps  for 
equipment,  weapons  or  weapons 
systems,  materials,  supplies,  facilities, 
maintenance,  and  supporting  services. 
This  responsibility  includes  the 
determination  of  Marine  Corps 


Federal  Reg^eTn/ol  64.  No.  199/Friday.  October  15,  1999/Rules  and  Regulations 


56071 


characteristics  of  equipment  and 
material  to  be  procured  or  developed, 
and  the  training  required  to  prepare 
Marine  Corps  personnel  for  combat.  It 
also  includes  the  operation  of  the 
Marine  Corps  Material  Support  System. 

(2)  Subject  to  guidance  from  the 
Assistant  Secretary  of  the  Navy 
(Financial  Management),  to  formulate 
budget  proposals  for  the  Headquarters, 
Marine  Corps,  the  Operating  Forces  of 
the  Marine  Corps,  and  other  activities 
and  programs  as  assigned. 

(3)  To  develop,  in  coordination  with 
other  military  services,  the  doctrines, 
tactics  and  equipment  employed  by 
landing  forces  in  amphibious 
operations. 

(4)  To  formulate  Marine  Corps 
strategic  plans  and  policies  and 
participate  in  the  formulation  of  joint 
and  combined  strategic  plans  and 
policies  and  related  command 
relationships. 

(5)  To  plan  for  and  determine  the 
present  and  futiue  needs,  both 
quantitative  and  qualitative,  for 
manpower,  including  reserve  personnel 
and  civilian  personnel,  of  the  United 
States  Marine  Corps.  This  includes 
responsibility  for  leadership  in 
maintaining  a  high  degree  of 
competence  among  Marine  Corps  officer 
and  enlisted  personnel  and  Marine 
Corps  civilian  personnel  in  necessary 
fields  of  specialization  through 
education,  training  and  equal 
opportunities  for  personal  advancement; 
and  for  leadership  in  maintaining  the 
morale  and  motivation  of  Marine  Corps 
personnel  and  the  prestige  of  a  career  in 
the  Marine  Corps. 

Subpart  F— The  United  Statee  Coast 
Guard  (When  Operating  as  a  Service  in 
the  Navy) 

§  700.601    Relationship  and  operation  as  a 
service  in  the  Navy. 

(a)  Upon  the  declaration  of  war  or 
when  the  President  directs,  the  Coast 
Guard  shall  operate  as  a  service  in  the 
Navy,  and  shall  be  subject  to  the  orders 
of  the  Secretary  of  the  Navy.  While  so 
operating  as  a  service  in  the  Navy,  and 
to  the  extent  practicable,  Coast  Guard 
operations  shall  be  integrated  and 
uniform  with  Navy  operation. 

(b)  Whenever  the  Coast  Guard 
operates  as  a  service  in  the  J«Iavy: 

(1)  Applicable  appropriations  of  the 
Coast  Guard  to  cover  expenses  shall  be 
available  for  transfer  to  the  Department 
of  the  Navy  and  supplemented,  as 
required,  from  applicable 
appropriations  of  the  Department  of  the 
Navy; 

(2)  Personnel  of  the  Coast  Guard  shall 
be  eligible  to  receive  gratuities,  medals 


and  other  insignia  of  honor  on  the  same 
basis  as  personnel  in  the  naval  service 
or  serving  in  any  capacity  with  the 
Navy;  and 

(3)  To  the  extent  practicable.  Coast 
Guard  personnel,  ships,  aircraft  and 
facilities  will  be  utilized  as  organized 
Coast  Guard  imits. 

§700.602    The  Commandant  of  the  Coast 
Guard. 

(a)  The  Commandant  of  the  Coast 
Guard  is  the  senior  officer  of  the  United 
States  Coast  Guard. 

(b)  When  reporting  to  the  Secretary  of 
the  Navy,  the  Commandant  will  report 
to  the  Chief  of  Naval  Operations. 

(c)  The  Chief  of  Naval  Operations 
shall  represent  the  Coast  Guard  before 
the  Joint  Chiefs  of  Staff. 

§  700.603    Duties  and  responsibilities. 

In  exercising  command  over  the  Coast 
Guard  while  operating  as  a  service  of 
the  Navy,  the  Commandant  shall: 

(a)  Organize,  train,  prepare  and 
maintain  the  readiness  of  the  Coast 
Guard  to  function  as  a  specialized 
service  in  the  Navy  for  the  performance 
of  national  defense  missions,  as 
directed; 

(b)  Plan  for  and  determine  the  present 
and  futiu-e  needs  of  the  Coast  Guard, 
both  quantitative  and  qualitative,  for 
personnel,  including  reserve  personnel; 

(c)  Budget  for  the  Coast  Guard,  except 
as  may  be  otherwise  directed  by  the 
Secretary  of  the  Navy; 

(d)  Plan  for  and  determine  the  support 
needs  of  the  Coast  Guard  for  equipment, 
materials,  weapons  or  combat  systems, 
supplies,  facilities,  maintenance  and 
supporting  services; 

(e)  Exercise  essential  military 
administration  of  the  Coast  Guard.  This 
includes,  but  is  not  limited  to,  such 
matters  as  discipline,  communications, 
personnel  records  and  accounting, 
conforming,  as  practicable,  to  Navy 
procediu-es; 

(f)  In  conjunction  with  the  Director  of 
Naval  Intelligence,  and  the  National 
Intelligence  Community,  where 
appropriate,  establish  and  maintain  an 
intelligence  and  security  capability  to 
provide  support  for  the  maritime 
defense  zones,  port  seciuity,  narcotics 
interdiction,  anti-terrorist  activity, 
fishery  activity,  pollution  monitoring 
and  other  Coast  Guard  missions; 

(g)  Enforce  or  assist  in  enforcing 
Federal  laws  on  and  under  the  hi^  seas 
and  waters  subject  to  the  jurisdiction  of 
the  United  States; 

(h)  Administer,  promulgate  and 
enforce  regulations  for  the  promotion  of 
safety  of  Ufe  and  property  on  and  under 
the  high  seas  and  waters  subject  to  the 
jurisdiction  of  the  United  States.  This 


apphes  to  those  matters  not  specifically 
delegated  by  law  to  some  other 
executive  department; 

(i)  Develop,  establish,  maintain  and 
operate,  with  due  regard  to  the 
requirements  of  national  defense,  aids  to 
maritime  navigation,  ice  breaking 
facilities,  for  the  promotion  of  safety  on, 
under  and  over  the  high  seas  and  waters 
subject  to  the  jurisdiction  of  the  United 
States; 

(j)  Engage  in  oceanographic  surveys  ia 
conjunction  with  the  Office  of  the 
Oceanographer  of  the  Navy;  and 

(k)  Continue  in  effect  under  the 
Secretary  of  the  Navy  those  other 
functions,  powers  and  duties  vested  in 
the  Commandant  by  appropriate  orders 
and  regulations  of  the  Secretary  of 
Transportation  on  the  day  prior  to  the 
effective  date  of  transfer  of  the  Coast 
Guard  to  the  Department  of  the  Navy 
imtil  specifically  modified  or 
terminated  by  the  Secretary  of  the  Navy. 

Subpart  G— Commanders  In  Chief  and 
Other  Commanders 

Titles  and  Duties  of  Commanders 

§  700.701    Tities  of  Commanders. 

(a)  The  commander  of  a  principal 
organization  of  the  operating  forces  of 
the  Navy,  as  determined  by  the  chief  of 
Naval  Operations,  or  the  officer  who  has 
succeeded  to  such  command  as 
provided  elsewhere  in  these  regulations, 
shall  have  the  title  "Commander  in 
Chief."  The  name  of  the  organization 
imder  the  command  of  such  an  officer 
shall  be  added  to  form  his  or  her  official 
title. 

(b)  The  commander  of  each  other 
organization  of  units  of  the  operating 
forces  of  the  Navy  or  marine  corps,  or 
organization  of  units  of  shore  activities, 
shall  have  the  title  "Commander," 
"Commandant."  "Commanding 
General"  or  other  appropriate  title.  The 
name  of  the  organization  under  the 
command  of  such  an  officer  shall  be 
added  to  form  his  or  her  official  title. 

§  700.702    Responsibility  and  authority  of 
commanders. 

(a)  Commanders  shall  be  responsible 
for  the  satisfactory  accomplishment  of 
the  mission  and  duties  assigned  to  their 
commands.  Their  authority  shall  be 
commensiuate  with  their 
responsibilities.  NormaUy,  commanders 
shall  exercise  authority  through  their 
immediate  subordinate  commanders, 
but  they  may  communicate  directly 
with  any  of  their  subordinates. 

(b)  Conunanders  shall  ensiu%  that 
subordinate  commands  are  fully  aware 
of  the  importance  of  strong,  dynamic 
leadership  and  its  relationship  to  the 
overall  efficiency  and  readiness  of  naval 
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forces.  Commanders  shall  exercise 
positive  leadership  and  actively  develop 
die  highest  qualities  of  leadership  in 
persons  with  positions  of  authority  and 
responsibility  throughout  their 
commands. 

(c)  Subject  to  orders  of  higher 
authority,  and  subject  to  the  provisions 
of  §  700.106  of  these  regulations, 
commanders  shall  issue  such 
regulations  and  instructions  as  may  be 
necessary  for  the  proper  administration 
of  their  commands. 

(d)  Commanders  shall  hold  the  same 
relationship  to  their  flagships,  or  to 
shore  activities  of  the  command  in 
which  their  headquarters  may  be 
located,  in  regard  to  internal 
administration  and  discipline,  as  to  any 
other  ship  or  shore  activity  of  their 
commands. 

§  700.703    To  announce  assumption  of 
command. 

(a)  Upon  assvuning  command, 
commanders  shall  so  advise  appropriate 
superiors,  and  the  units  of  their 
commands. 

(b)  When  appropriate,  commanders 
shall  also  advise  the  following  officers 
and  officials  located  within  the  area 
encompassed  by  the  conunand 
concerning  their  assumption  of 
command. 

(1)  Senior  commanders  of  other 
United  States  armed  services; 

(2)  Officials  of  other  federal  agencies; 
and 

(3)  Officials  of  foreign  governments. 

§700.704    Readiness. 

Commanders  shall  take  all  practicable 
steps  to  maintain  their  commands  in  a 
state  of  readiness  to  perform  their 
missions.  In  conformity  with  the  orders 
and  policies  of  higher  authority,  they 
shall: 

(a)  Organize  the  forces  and  resources 
under  their  command  and  assign  duties 
to  their  principal  subordinate 
commanders; 

(b)  Prepare  plans  for  the  employment 
of  their  forces  to  meet  existing  and 
foreseeable  situations; 

(c)  Collaborate  with  the  commanders 
of  other  United  States  armed  services 
and  with  appropriate  officials  of  other 
federal  agencies  and  foreign 
governments  located  within  the  area 
encompassed  by  their  commands; 

(d)  Maintain  effective  intelligence  and 
keep  themselves  informed  of  the 
political  and  military  aspects  of  the 
national  and  international  situation; 

(e)  Make,  or  cause  to  be  made, 
necessary  inspections  to  ensure  the 
readiness,  effectiveness  and  efficiency 
of  the  components  of  their  commands; 
and 


(f)  Develop,  in  accordance  with 
directives  issued  by  higher  authority, 
training  strategies  and  plans  for  their 
commands. 

f  700.705    Obsarvanc*  of  International  law. 

At  all  times,  commanders  shall 
observe,  and  require  their  commands  to 
observe,  the  principles  of  international 
law.  Where  necessary  to  fulfill  this 
responsibility,  a  departure  from  other 
provisions  of  Navy  Regulations  is 
authorized. 

§  700.706    Keeping  immediate  supariors 
informed. 

Commanders  shall  keep  their 
immediate  superiors  appropriately 
Informed  of: 

(a)  The  organization  of  their 
commands,  the  prospective  and  actual 
movements  of  the  units  of  their 
commands,  and  the  location  of  their 
headquarters; 

(b)  Plans  for  employment  of  their 
forces; 

(c)  The  condition  of  their  commands 
and  of  any  required  action  pertaining 
thereto  which  is  beyond  their  capacity 
or  authority; 

(d)  Intelligence  information  which 
may  be  of  value; 

(e)  Any  battle,  engagement  or  other 
significant  action  involving  imits  of 
their  commands; 

(f)  Any  important  service  or  duty 
performed  by  persons  or  units  of  their 
commands;  and 

(g)  Unexecuted  orders  and  matters  of 
interest  upon  being  relieved  of 
command. 

Staffs  of  Commanders 

§  700.71 0    Organization  of  a  staff. 

(a)  The  term  "staff'  means  those 
officers  and  other  designated  persons 
assigned  to  a  commander  to  assist  him 
or  her  in  the  administration  and 
operation  of  his  or  her  command. 

(b)  The  officer  detailed  as  chief  of  staff 
and  aide  to  a  fleet  admiral  or  admiral 
normally  shall  be  a  vice  admiral  or  a 
rear  admiral.  The  officer  detailed  as 
chief  of  staff  and  aide  to  a  vice  admiral 
or  rear  admiral  shall  normally  be  a  rear 
admiral  or  a  captain.  The  detailing  of  a 
vice  commander  or  a  deputy  to  a 
commander  shall  be  reserved  for 
selected  commanders.  An  officer 
detailed  as  chief  staff  officer  to  another 
officer  shall  normally  not  be  of  the  same 
grade  as  that  officer. 

(c)  The  staff  shall  be  organized  into 
such  divisions  as  may  be  prescribed  by 
the  commander  concerned  or  by  higher 
authority.  These  divisions  shall  conform 
in  nature  and  designation,  as  practicable 
and  as  appropriate,  to  those  of  the  staffs 
of  superiors. 


(d)  The  staff  of  a  flag  or  general  officer 
may  include  one  or  more  personal  aides. 

f  700.71 1    Authority  and  rasponsibiiities  of 
officars  of  a  staff. 

(a)  The  chief  of  staff  and  aide  or  chief 
staff  officer,  under  the  commander,  shall 
be  responsible  for  supervising  and 
coordinating  the  work  of  the  staff  and 
shall  be  kept  informed  of  all  matters 
pertaining  to  that  work.  All  persons 
attached  to  the  staff,  except  a  vice 
commander  or  deputy  responsible 
directly  to  the  commander  shall  be 
subordinate  to  the  chief  of  staff  and  aide 
or  chief  staff  officer  while  he  or  she  is 
executing  the  duties  of  that  office. 

(b)  The  officers  of  a  staff  shall  be 
responsible  for  the  performance  of  those 
duties  assigned  to  them  by  the 
commander  and  shall  advise  the 
commander  on  all  matters  pertaining 
thereto.  In  the  performance  of  their  staff 
duties  they  shall  have  no  command 
authority  of  their  own.  In  carrying  out 
such  duties,  they  shall  act  for,  and  in 
the  name  of,  the  commander. 

Administration  and  Discipline 

S  700.720    Administration  and  discipiina: 
Staff  ambariwd. 

In  matters  of  general  discipline,  the 
staff  of  a  commander  embarked  and  all 
enlisted  persons  serving  with  the  staff 
shall  be  subject  to  the  internal 
regulations  and  routine  of  the  ship. 
They  shall  be  assigned  regular  stations 
for  battle  and  emergencies.  Enlisted 
persons  serving  wiQi  the  staff  shall  be 
assigned  to  the  ship  for  administration 
and  discipline,  except  in  the  case  of  a 
staff  embarked  for  passage  only,  and 
provided  in  that  case  that  an 
organization  exists  and  is  authorized  to 
act  for  such  purposes. 

§  700.721    Administration  and  discipline: 
Staff  based  ashora. 

When  a  staff  is  based  ashore,  the 
enlisted  persons  serving  with  the  staff 
shall,  when  practicable,  be  assigned  to 
an  appropriated  activity  for  purposes  of 
administration  and  discipline.  The  staff 
officers  may  be  similarly  assigned. 
Members  of  a  staff  assigned  for  any 
purpose  to  a  command  or  activity  shall 
conform  in  matters  of  general  discipline 
to  the  internal  regulations  and  routine  of 
that  command  or  activity. 

§700.722    Administration  and  discipiina: 
Staff  unaasignad  to  an  administrative 
command. 

(a)  When  it  is  not  practicable  to  assign 
enlisted  persons  serving  with  the  staff  of 
a  commander  to  an  established  activity 
for  administration  and  discipline,  the 
commander  may  designate  an  officer  of 
the  staff  to  act  as  the  commanding 
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officer  of  such  persons  and  shall  notify 
the  Judge  Advocate  General  and  the 
Commandant  of  the  Marine  Corps,  or 
the  Chief  of  Naval  Personnel,  as 
appropriate,  of  such  action. 

(b)  If  the  designating  commander 
desires  the  commanding  officer  of  staff 
enlisted  personnel  to  possess  authority 
to  convene  courts-martial,  the 
commander  should  request  the  Judge 
Advocate  General  to  obtain  such 
authorization  from  the  Secretary  of  the 
Navy. 

§700.723    Administration  and  discipline: 
Separate  and  detached  command 

Any  flag  or  general  officer  in 
command,  any  officer  authorized  to 
convene  general  coiuts-martial,  or  the 
senior  officer  present  may  designate 
organizations  which  are  separate  or 
detached  commands.  Such  officer  shall 
state  in  writing  that  it  is  a  separate  or 
detached  command  and  shall  inform  the 
Judge  Advocate  General  of  the  action 
teiken.  If  authority  to  convene  coiuts- 
martial  is  desired  for  the  commanding 
officer  or  officer  in  charge  of  such 
separate  or  detached  command,  the 
officer  designating  the  organization  as 
separate  or  detached  shall  request  the 
Judge  Advocate  general  to  obtain 
authorization  from  the  Secretary  of  the 
Navy.  . 

Subpart  H— The  Commanding  Officer 

Commanding  Officers  in  General 

S  700.801    Applicability. 

In  addition  to  commanding  officers, 
the  provisions  of  this  chapter  shall 
apply,  where  pertinent,  to  aircraft 
commanders,  officers  in  charge 
(including  warrant  officers  and  petty 
officers  when  so  detailed)  and  those 
persons  standing  the  command  duty. 

§700.802    Responsibility. 

(a)  The  responsibility  of  the 
commanding  officer  for  his  or  her 
conunand  is  absolute,  except  when,  and 
to  the  extent,  relieved  therefrom  by 
competent  authority,  or  as  provided 
otherwise  in  these  regulations.  The 
authority  of  the  commanding  officer  is 
commensurate  with  his  or  her 
responsibility.  While  the  conunanding 
officer  may,  at  his  or  her  discretion,  and 
when  not  contrary  to  law  or  regulations, 
delegate  authority  to  subordinates  for 
the  execution  of  details,  such  delegation 
of  authority  shall  in  no  way  relieve  the 
commanding  officer  of  his  or  her 
continued  responsibility  for  the  safety, 
well-being,  and  efficiency  of  the  entire 
conunand. 

(b)  A  conunanding  officer  who 
departs  from  his  or  her  orders  or 
instructions,  or  takes  official  action 


which  is  not  in  accordance  with  such 
orders  or  instructions,  does  so  upon  his 
or  her  own  responsibility  and  shall 
report  immediately  the  circumstances  to 
the  officer  frtim  whom  the  prior  orders 
or  instructions  were  received.  Of 
particular  importance  is  the 
commanding  officer's  duty  to  take  all 
necessary  and  appropriate  action  in  self- 
defense  of  the  command. 

(c)  The  commanding  officer  shall  be 
responsible  for  economy  within  his  or 
her  command.  To  this  end  the 
commanding  officer  shall  require  from 
his  or  her  subordinates  a  rigid 
compliance  with  the  regulations 
governing  the  receipt,  accoimting,  and 
expenditiue  of  public  money  and 
materials,  and  the  implementation  of 
improved  management  techniques  and 
procedures. 

(d)  The  commanding  officer  and  his 
or  her  subordinates  shall  exercise 
leadership  through  personal  example, 
moral  responsibility,  and  judicious 
attention  to  the  welfare  of  persons  imder 
their  control  or  supervision.  Such 
leadership  shall  be  exercised  in  order  to 
achieve  a  positive,  dominant  influence 
on  the  performance  of  persons  in  the 
Department  of  the  Navy. 

§  700.804    Organization  of  commands. 

All  commands  and  other  activities  of 
the  Department  of  the  Navy  shall  be 
organized  and  administered  in 
accordance  with  law,  United  States 
Navy  Regulations,  and  the  orders  of 
competent  authority.  All  orders  and 
instructions  of  the  commanding  officer 
shall  be  in  accordance  therewith. 

§  700.809    Persons  found  under 
incriminating  circumstances. 

(a)  The  conunanding  officer  shall  keep 
imder  restraint  or  surveillance,  as 
necessary,  any  person  not  in  the  armed 
services  of  the  United  States  who  is 
foimd  under  incriminating  or  irregular 
circumstances  within  the  command, 
and  shall  immediately  initiate  an 
investigation. 

(b)  Should  an  investigation  indicate 
that  such  person  is  not  a  fugitive  from 
justice  or  has  not  committed  or 
attempted  to  commit  an  offense,  he  shall 
be  released  at  the  earliest  opportimity, 
except: 

(1)  If  not  a  citizen  of  the  United 
States,  and  the  place  of  release  is  under 
the  jurisdiction  of  the  United  States,  the 
nearest  federal  immigration  authorities 
shall  be  notified  as  to  the  time  and  place 
of  release  sufficienUy  in  advance  to 
permit  them  to  take  such  steps  as  they 
deem  appropriate. 

(2)  Such  persons  shall  not  be  released 
in  territory  not  under  the  jurisdiction  of 
the  United  States  without  first  obtaining 


the  consent  of  the  proper  foreign 
authorities,  except  where  the 
investigation  shows  that  he  entered  the 
command  from  territory  of  the  foreign 
state,  or  that  he  is  a  citizen  or  subject 
of  that  state. 

(c)  If  the  investigation  indicates  that 
such  person  has  committed  or 
attempted  to  commit  an  offisnse 
pimishable  under  the  authority  of  the 
commanding  officer,  the  latter  shall  take 
such  action  as  he  deems  necessary. 

(d)  If  the  investigation  indicates  that 
such  a  person  is  a  fugitive  from  justice, 
or  has  committed  or  attempted  to 
commit  an  offense  which  requires 
actions  beyond  the  authority  of  the 
commanding  officer,  the  latter  shall,  at 
the  first  opportunity,  deliver  such 
person,  together  with  a  statement  of  the 
circiunstances,  to  the  proper  civil 
authorities. 

(e)  In  all  cases  under  paragraph  (d)  of 
this  section,  a  report  shall  be  made 
promptiy  to  the  Chief  of  Naval 
Operations  or  the  Commandant  of  the 
Marine  Corps,  as  appropriate. 

§700.810    Rules  for  visits. 

(a)  Commanding  officers  are 
responsible  for  the  control  of  visitors  to 
their  commands  and  shall  comply  with 
the  relevant  provisions  of  Department  of 
the  Navy  concerning  classified 
information  and  physical  seciuity. 

(b)  Commanding  officers  shall  take 
such  measures  and  impose  such 
restrictions  on  visitors  as  are  necessary 
to  safeguard  the  classffied  material 
under  their  jurisdiction.  Arrangements 
for  general  visiting  shall  always  be  made 
with  due  regard  for  physical  security 
and  based  on  the  assumption  that 
foreign  agents  will  be  among  the 
visitors. 

(c)  Commanding  officers  and  others 
officially  concerned  shall  exercise 
reasonable  care  to  safeguard  the  persons 
and  property  of  visitors  to  naval 
activities  as  well  as  taking  those 
necessary  precautions  to  safeguard  the 
persons  and  property  within  the 
command. 

§  700.81 1    Dealers,  tradesmen,  and  agents. 

(a)  In  general,  dealers  or  tradesmen  or 
their  agents  shall  not  be  admitted  within 
a  command,  except  as  authorized  by  the 
commanding  officer: 

(1)  To  conduct  public  business; 

(2)  To  transact  specific  private 
business  with  individuals  at  the  request 
of  the  latter;  or 

(3)  To  furnish  services  and  supplies 
which  are  necessary  and  are  not 
otherwise,  or  are  insufficiendy, 
available  to  the  personnel  of  the 
command. 

(b)  Personal  commercial  solicitation 
and  the  conduct  of  conunercial 
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transactions  are  governed  by  policies  of 
the  Department  of  Defense. 

1700.812    Postal  mattsr*. 

Commanding  officers  shall  ensure 
that  mail  and  postal  funds  are 
administered  in  accordance  with 
instructions  issued  by  the  Postmaster 
General  and  approved  for  the  naval 
service  by  the  Chief  of  Naval 
Operations,  and  instructions  issued  by 
the  Chief  of  Naval  Operations,  the  Chief 
of  Naval  Personnel,  or  the  Commandant 
of  the  Marine  Corps,  as  appropriate;  and 
that  postal  clerks  or  other  persons 
authorized  to  handle  mail  perform  their 
duties  strictly  in  accordance  with  those 
instructions. 

1700.815  DMths. 

The  commanding  officer,  in  the  event 
of  the  death  of  any  person  within  his  or 
her  command,  shall  ensure  that  the 
cause  of  death  and  the  circumstances 
imder  which  death  occurred  are 
established,  that  the  provisions  of  the 
Manual  of  the  Judge  Advocate  General 
are  adhered  to  in  documenting  the  cause 
and  circumstances,  and  that  the 
appropriate  casualty  report  is  submitted. 

1700.816  The  AnMrican  National  Red 
Croat. 

(a)  Pursuant  to  the  request  of  the 
Secretary  of  the  Navy,  and  subject  to 
such  instructions  as  the  Secretary  may 
issue,  the  American  National  Red  Cross 
is  authorized  to  conduct  a  program  of 
welfare,  including  social,  financial, 
medical  and  dental  aid,  for  naval 
personnel;  to  assist  in  matters  pertaining 
to  prisoners  of  war;  and  to  provide  such 
other  services  as  are  appropriate 
functions  for  the  Red  Cross.  The 
American  National  Red  Cross  is  the  only 
volunteer  society  authorized  by  the 
Government  to  render  medical  and 
dental  aid  to  the  armed  forces  of  the 
United  States.  Other  organizations 
desiring  to  render  medical  and  dental 
aid  may  do  so  only  through  the  Red 
Cross. 

(b)  Requests  for  Red  Cross  services 
shall  be  made  to  the  Chief  of  Naval 
Personnel  or  the  Commandant  of  the 
Marine  Corps  or,  in  the  case  of  medical 
services,  to  the  Commander,  Naval 
Medical  Command. 

(c)  Activities  and  personnel  of  the 
American  National  Red  Cross  in  areas 
subject  to  naval  jiuisdiction  shall 
coniform  to  such  administrative 
regulations  as  may  be  prescribed  by 
appropriate  naval  authority. 

(d)  Red  Cross  personnel  shall  be 
considered  to  have  the  status  of 
commissioned  officers,  subject  to  such 
restrictions  as  may  be  imposed  by  the 
Chief  of  Naval  Personnel  or  the 
Commandant  of  the  Marine  Corps. 


§700.819    Records. 

The  commanding  officer  shall  require 
that  records  relative  to  personnel, 
material  and  operations,  as  required  by 
current  instructions,  are  maintained 
properly  by  those  responsible  therefor. 

§700.822    Delivery  of  personnel  to  civil 
authorities  and  service  of  subpoena  or 
ottwr  process. 

(a)  Commemding  officers  or  other 
persons  in  authority  shall  not  deliver 
any  person  in  the  naval  service  to  civil 
authorities  except  as  provided  by  the 
Manual  of  the  Judge  Advocate  Cieneral. 

(b)  Commanding  officers  are 
authorized  to  permit  the  service  of 
subpoenas  or  other  process  as  provided 
by  the  Manual  of  the  Judge  Advocate 
General. 

§700.826    Physical  security. 

(a)  The  commanding  officer  shall  take 
appropriate  action  to  safeguard 
personnel,  to  prevent  unauthorized 
access  to  installations,  equipment, 
materials  and  documents,  and  to 
safeguard  them  against  acts  of  sabotage, 
damage,  theft,  or  terrorism. 

(b)  The  commanding  officer  shall  take 
action  to  protect  and  maintain  the 
security  of  the  command  against 
dangers  from  fire,  windstorms,  or  other 
acts  of  nature. 

§  700.827    Effectlvenass  for  service. 

The  commanding  officer  shall: 

(a)  Exert  every  effort  to  maintain  the 
command  in  a  state  of  maximum 
effectiveness  for  war  or  other  service 
consistent  with  the  degree  of  readiness 
as  may  be  prescribed  by  proper 
authority.  Effectiveness  for  service  is 
directly  related  to  the  state  of  personnel 
and  material  readiness;  and 

(b)  Make  him  or  herself  aware  of  the 
progress  of  any  repairs,  the  status  of 
spares,  repair  parts  and  other 
components,  personnel  readiness  and 
other  factors  or  conditions  that  could 
lessen  the  effectiveness  of  his  or  her 
command.  When  the  effectiveness  is 
lessened  appreciably,  that  foct  shall  be 
reported  to  appropriate  superiors. 

§700.828    Search  by  foreign  authorities. 

(a)  The  conunanding  officer  shall  not 
permit  a  ship  under  his  or  her  command 
to  be  searched  on  any  pretense 
whatsoever  by  any  person  representing 
a  foreign  state,  nor  permit  any  of  the 
personnel  within  the  confines  of  his  or 
her  command  to  be  removed  from  the 
command  by  such  person,  so  long  as  he 
has  the  capacity  to  repel  such  act.  If 
force  should  be  exerted  to  compel 
submission,  the  commanding  officer  is 
to  resist  that  force  to  the  utmost  of  his 
or  her  power. 


(b)  Except  as  may  be  provided  by 
international  agreement,  the 
commanding  officer  of  a  shore  activity 
shall  not  permit  his  or  her  command  to 
be  searched  by  any  person  representing 
a  foreign  state,  nor  permit  any  of  the 
personnel  within  the  confines  of  his  or 
her  command  to  be  removed  from  the 
command  by  such  person,  so  long  as  he 
or  she  has  the  power  to  resist. 

§700.832    Environmental  pollution. 
The  commanding  officer  shall 
cooperate  with  Federal,  state  and  local 
governmental  authorities  jn  the 
prevention,  control  and  abatement  of 
environmental  pollution.  If  the 
requirements  of  any  environmental  law 
cannot  be  achieved  because  of 
operational  considerations,  insufficient 
resotuces  or  other  reason,  the 
commanding  officer  shall  report  to  the 
immediate  superior  in  the  chain  of 
command.  The  commanding  officer 
shall  be  aware  of  existing  policies 
regarding  pollution  control,  and  should 
recommend  remedial  measures  when 
appropriate. 

§700.834    Care  of  ships,  aircraft,  vehicles 
and  their  equipment 

The  commanding  officer  shall  cause 
such  inspections  and  tests  to  be  made 
and  procedures  carried  out  as  are 
prescribed  by  competent  authority, 
together  with  such  others  as  he  or  she 
deems  necessalry,  to  ensiue  the  proper 
preservation,  repair,  maintenance  and 
operation  of  any  ship,  aircraft,  vehicle, 
and  their  equipment  assigned  to  his  or 
her  command. 

§  700.835    Worlc,  facilities,  supplies,  or 
services  for  ottier  Government 
departments,  Stats  or  local  governments, 
foreign  governments,  private  parties  and 
morale,  welfare,  and  recreational  activities. 

(a)  Work  may  be  done  for  or  on 
facilities,  supplies,  or  services  furnished 
to  departments  and  agencies  of  the 
Federal  and  State  governments,  local 
governments,  foreign  governments, 
private  parties,  and  morale,  welfare,  and 
recreational  activities  with  the  approval 
of  a  conunanding  officer  provided:    , 

(1)  The  cost  does  not  exceed 
limitations  the  Secretary  of  the  Navy 
may  approve  or  specify;  and 

(2)  m  the  case  of  private  parties,  it  is 
in  the  interest  of  the  government  to  do 
so  and  there  is  no  issue  of  competition 
with  private  industry;  and 

(3)  In  the  case  of  foreign  governments, 
a  disqualification  of  a  government  has 
not  been  issued  for  the  benefits  of  this 
article. 

(b)  Work  shall  not  be  started  nor 
facilities,  supplies,  or  services  furnished 
morale,  welfare,  and  recreational 
activities  not  classified  as 
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instrumentalities  of  the  United  States,  or 
state  or  local  governments  or  private 
parties,  until  funds  to  cover  the 
estimated  cost  have  been  deposited  with 
the  commanding  officer  or  unless 
otherwise  provided  by  law. 

(c)  Work  shall  not  be  started,  nor 
facilities,  supplies,  or  services  furnished 
other  Feder^  Government  departments 
and  agencies,  or  expenses  charged  to 
non-appropriated  funds  of  morale, 
welfare  and  recreational  activities 
classified  as  instrumentalities  of  the 
United  States,  until  reimbursable 
funding  arrangements  have  been  made. 

(d)  Work,  &cilities,  supplies,  or 
services  furnished  non-appropriated 
fund  activities  classified  as 
instrumentalities  of  the  United  States  in 
the  Navy  Comptroller  Manual  shall  be 
funded  in  accordance  with  regulations 
of  the  Comptroller  of  the  Navy. 

(e)  SuppUes  or  services  may  be 
furnished  to  naval  vessels  and  military 
aircraft  of  friendly  foreign  governments 
(imless  otherwise  provided  by  law  or 
international  treaty  or  agreement): 

(1)  On  a  reimbursable  basis  without 
an  advancement  of  funds,  when  in  the 
best  interest  of  the  United  States: 

(i)  Routine  port  services  (including 
pilotage,  tugs,  garbage  removal, 
linehandling  and  utilities)  in  territorial 
waters  or  waters  imder  United  States 
control. 

(ii)  Routine  airport  services  (including 
air  traffic  control,  parking,  servicing  and 
use  of  runways). 

(iil)  Miscellaneous  supplies 
(including  fuel,  provisions,  spare  parts, 
and  general  stores)  but  not  ammunition. 
Supplies  are  subject  to  approval  of  the 
cognizant  fleet  or  force  conunanders 
when  provided  overseas. 

(iv)  With  approval  of  Chief  of  Naval 
Operations  in  each  instance,  overhauls, 
repairs,  and  alterations  together  with 
necessary  equipment  and  its  installation 
required  in  connection  therewith,  to 
vessels  and  military  aircraft. 

(2)  Routine  port  and  airport  services 
may  be  furnished  at  no  cost  to  the 
foreign  govenmient  concerned  where 
such  services  are  provided  by  persons  of 
the  naval  service  without  direct  cost  to 
the  Department  of  the  Navy. 

(f)  In  cases  of  emergency  involving 
possible  loss  of  life  or  valuable  property, 
work  may  be  started  or  facilities 
furnished  prior  to  authorization,  or 
provision  for  payment,  but  in  all  such 
cases  a  detailed  report  of  the  facts  and 
circumstances  shall  be  made  promptly 
to  the  Secretary  of  the  Navy  or  the 
appropriate  authority. 

(g)  Charges  and  accounting  for  any 
wOTk,  supplies,  or  services  shall  be  as 
prescribed  in  the  Navy  Comptroller 
Manual. 


CommaBding  Officers  Afloat 

§  700.840    Unauttiorized  persons  on  board. 

The  commanding  officer  shall  satisfy 
him  or  herself  that  there  is  no 
unauthorized  person  on  board  before 
proceeding  to  sea  or  commencing  a 
flight. 

§700.841    Control  of  passengers. 

(a)  Control  of  passage  in  and 
protracted  visits  to  aircraft  and  ships  of 
the  Navy  by  all  persons,  within  or 
without  the  Department  of  the  Navy, 
shall  be  exercised  by  the  Chief  of  Naval 
Operations. 

(b)  Nothing  in  this  section  shall  be 
interpreted  as  prohibiting  the  senior 
officer  present  from  authorizing  the 
passage  in  ships  and  aircraft  of  the  Navy 
by  such  persons  as  he  or  she  judges 
necessary  in  the  public  interest  or  in  the 
interest  of  humanity.  The  senior  officer 
present  shall  report  the  cfrciunstances  to 
the  Chief  of  Naval  Operations  when  he 
or  she  gives  such  audiorization. 

§  700.842    Authority  over  passengers. 

Except  as  otherwise  provided  in  these 
regulations  or  in  orders  from  competent 
authority,  all  passengers  in  a  ship  or 
aircraft  of  the  naval  service  are  subject 
to  the  authority  of  the  commanding 
officer  and  shall  conform  to  the  internal 
regulations  and  routine  of  the  ship  or 
aircraft.  The  conunanding  officer  of 
such  ship  or  aircraft  shall  take  no 
disciplinary  action  against  a  passenger 
not  in  the  naval  service,  other  than  that 
authorized  by  law.  The  commanding 
officer  may,  when  he  or  she  deems  such 
an  action  to  be  necessary  for  the  safety 
of  the  ship  or  aircraft  or  of  any  persons 
embarked,  subject  a  passenger  not  in  the 
naval  service  to  such  restraint  as  the 
circumstances  require  until  such  time  as 
delivery  to  the  proper  authorities  is 
possible.  A  report  of  the  matter  shall  be 
made  to  an  appropriate  superior  of  the 
passenger. 

§700.844    Marriages  on  board. 

The  commanding  officer  shall  not 
perform  a  marriage  ceremony  on  board 
his  or  her  ship  or  aircraft.  He  or  she 
shall  not  permit  a  marriage  ceremony  to 
be  performed  on  board  when  the  ship  or 
aircraft  is  outside  the  territory  of  the 
United  States,  except: 

(a)  In  accordance  with  local  laws  and 
the  laws  of  the  state,  territory,  or  district 
in  which  the  parties  are  domiciled,  and 

(b)  In  the  presence  of  a  diplomatic  or 
considar  official  of  the  United  States, 
who  has  consented  to  issue  the 
certificates  and  make  the  retxuus 
required  by  the  consular  regulations. 


§700.845    Maintenance  of  logs. 

(a)  A  deck  log  and  an  engineering  log 
shall  be  maintained  by  each  ship  in 
commission,  and  by  such  other  ships 
and  craft  as  may  be  designated  by  the 
Chief  of  Naval  Operations. 

(b)  A  compass  record  shall  be 
maintained  as  an  adjunct  to  the  deck 
log.  An  engineer's  bell  book  shall  be 
maintained  as  an  adjimct  to  the 
engineering  log. 

(c)  The  Chief  of  Naval  Operations 
shall  prescribe  regulations  governing  the 
contents  and  preparation  of  the  deck 
and  engineering  logs  and  adjimct 
records. 

(d)  In  the  case  of  a  ship  or  craft 
equipped  with  automated  data  logging 
equipment,  the  records  generated  by 
such  equipment  satisfy  the  requirem^its 
of  this  section. 

§700.846    Status  of  logs. 

The  deck  log,  the  engineering  log,  the 
compass  record,  the  bearing  hooks,  the 
engineer's  bell  book,  and  any  records 
generated  by  automated  data  logging 
equipment  shall  each  constitute  an 
official  record  of  the  command. 

§  700.847    Responsibility  of  a  master  of  an 
in-service  ship  of  the  Military  Sealift 
Command. 

(a)  In  an  in-service  ship  of  the 
Military  Sealift  Command,  the  master's 
responsibility  is  absolute,  except  when, 
and  to  the  extent,  relieved  therefrom  by 
competent  authority.  The  authority  of 
the  master  is  commensurate  with  the 
master's  responsibility.  The  master  is 
responsible  for  the  safety  of  the  ship  and 
all  persons  on  board.  He  or  she  is 
responsible  for  the  safe  navigation  and 
technical  operation  of  the  ship  and  has 
paramount  authority  over  all  persons  on 
board.  He  or  she  is  responsible  for  the 
preparation  of  the  abandon  ship  bill  and 
has  exclusive  authority  to  order  the  ship 
abandoned.  The  master  may,  using 
discretion,  and  when  not  contrary  to 
law  or  regulation,  delegate  authority  for 
operation  of  shipboard  functions  to 
competent  subordinates.  However,  such 
delegation  of  authority  shall  in  no  way 
relieve  the  master  of  continued 
responsibility  for  the  safety,  well-being, 
and  efficiency  of  the  ship. 

(b)  All  orders  and  instructions  of  the 
master  shall  be  in  accordance  with 
appropriate  laws  of  the  United  States, 
and  all  applicable  orders  and 
regulations  of  the  Navy,  Military  Sealift 
Command,  and  the  Office  of  Personnel 
Management.  A  master  who  departs 
from  the  orders  or  instructions  of 
competent  authority  or  takes  official 
action  contrary  to  such  orders  or 
instructions,  shall  report  immediately 
the  circumstances  to  the  authority  from 
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whom  the  prior  orders  or  instructions 
were  received. 

{700.848    Ftolatkms  with  HMTChant 


When  in  foreign  waters,  the 
commanding  officer,  with  the  approval 
of  the  senior  officer  present,  may  receive 
on  board  as  supernumeraries  for  rations 
and  passage: 

(a)  Distressed  seamen  of  the  United 
States  for  passage  to  the  United  States, 
provided  Uiey  bind  themselves  to  be 
amenable  in  all  respects  to  Navy 
Regulations. 

(b)  As  prisoners,  seamen  from 
merchant  vessels  of  the  United  States, 
provided  that  the  witnesses  necessary  to 
substantiate  the  charges  against  them 
are  received,  or  adequate  means  adopted 
to  ensure  the  presence  of  such  witnesses 
on  arrival  of  the  prisoners  at  the  place 
where  they  are  to  be  delivered  to  the 
civil  authorities. 

S700.855    Status  of  boats. 

(a)  Boats  shall  be  regarded  in  all 
matters  concerning  the  rights,  privileges 
and  comity  of  nations  as  part  of  the  ship 
or  aircraft  to  which  they  belong. 

(b)  In  ports  where  war,  insurrection  or 
armed  conflict  exists  or  threatens,  the 
commanding  officer  shall: 

(1)  Require  that  boats  away  from  the 
ship  or  aircraft  have  some  appropriate 
and  competent  person  in  charge;  and 

(2)  See  that  steps  are  taken  to  make 
their  nationality  evident  at  all  times. 

1700.858    Pllotaga. 

(a)  The  commanding  officer  shall: 

(1)  Pilot  the  ship  under  all  ordinary 
circumstances,  but  he  may  employ 
pilots  whenever,  in  his  or  her  judgment 
such  employment  is  prudent; 

(2)  Not  call  a  pilot  on  board  until  the 
ship  is  ready  to  proceed; 

(3)  Not  retain  a  pilot  on  board  after 
the  ship  has  reached  her  destination  or 
a  point  where  the  pilot  is  no  longer 
required; 

(4)  Give  preference  to  licensed  pilots; 
and 

(5)  Pay  pilots  no  more  than  the  local 
rates. 

(b)  A  pilot  is  merely  an  adviser  to  the 
commanding  officer.  The  presence  on 
board  of  a  pilot  shall  not  relieve  the 
commanding  officer  or  any  subordinate 
from  his  or  her  responsibility  for  the 
proper  performance  of  the  duties  with 
which  he  or  she  may  be  charged 
concerning  the  navigation  and  handling 
of  the  ship.  For  an  exception  to  the 
provisions  of  this  paragraph,  see  "Rules 
and  Regulations  Covering  Navigation  of 
the  Panama  Canal  and  Adjacent 
Waters,"  (35  CFR  Chapter  I,  subchapter 
C)  which  directs  that  the  pilot  assigned 


to  a  vessel  in  those  waters  shall  have 
control  of  the  navigation  and  movement 
of  the  vessel.  Also  see  the  provisions  of 
these  regulations  concerning  the 
navigation  of  ships  at  a  naval  shipyard 
or  station,  or  in  entering  or  leaving 
drydock. 

$700,857    Safe  navigation  and  reguiations 
governing  operation  of  sliipa  and  aircraft. 

(a)  The  commanding  officer  is 
responsible  for  the  safe  navigation  of  his 
or  her  ship  or  aircraft,  except  as 
prescribed  otherwise  in  these 
regulations  for  ships  at  a  naval  shipyard 
or  station,  in  drydock,  or  in  the  Panama 
Canal.  During  an  armed  conflict,  an 
exercise  simulating  armed  conflict,  or 
an  authorized  law  enforcement  activity, 
competent  authority  may  modify  the  use 
of  lights  or  other  safeguards  against 
collision.  Except  in  time  of  actual  armed 
conflict,  such  modifications  will  be 
authorized  only  when  ships  or  aircraft 
clearly  will  not  be  hazarded. 

(b)  Professional  standards  and 
regulations  governing  shiphandling,  safe 
navigation,  safe  anchoring  and  related 
operational  matters  shall  be 
promulgated  by  the  Chief  of  Naval 
Operations. 

(c)  Professional  standards  and 
regulations  governing  the  operation  of 
naval  aircraft  and  related  matters  shall 
be  promulgated  by  the  Chief  of  Naval 
Operations  or  the  Commandant  of  the 
Marine  Corps,  as  appropriate. 

(d)  The  Commanding  Officer  is 
responsible  for  ensuring  that  weather 
and  oceanic  effects  are  considered  in  the 
effective  and  safe  operation  of  his  or  her 
ship  or  aircraft? 

§700.859    Quarantine. 

(a)  The  commanding  officer  or  aircraft 
commander  of  a  ship  or  aircraft  shall 
comply  with  all  quarantine  regulations 
and  restrictions,  United  States  or 
foreign,  for  the  port  or  area  within 
whidi  the  ship  or  aircraft  is  located. 

(b)  The  commanding  officer  shall  give 
all  information  required  by  authorized 
foreign  officials,  insofar  as  permitted  by 
military  security,  and  will  meet  the 
quarantine  requirements  promulgated 
by  proper  authority  for  United  States  or 
foreign  ports.  However,  nothing  in  this 
section  shall  be  interpreted  as 
authorizing  commanding  officers  to 
permit  on  board  inspections  by  foreign 
officials,  or  to  modify  in  any  maimer  the 
provisions  of  §  700.828  of  these 
regulations. 

(c)  The  commanding  officer  shall 
allow  no  intercourse  with  a  port  or  area 
or  with  other  ships  or  aircraft  until  after 
consultation  with  local  health 
authorities  when: 


(1)  Doubt  exists  as  to  the  sanitary 
regulations  or  health  conditions  of  the 
port  or  area; 

(2)  A  quarantine  condition  exists 
aboard  the  ship  or  aircraft; 

(3)  Coming  from  a  suspected  port  or 
area,  or  one  actually  under  quarantine. 

(d)  No  concealment  shall  1>e  made  of 
any  circumstance  that  may  subject  a 
ship  or  aircraft  of  the  Navy  to 
quarantine. 

(e)  Should  there  appear  at  any  time  on 
board  a  ship  or  aircraft  conditions 
which  present  a  hazard  of  introduction 
of  a  commimicable  disease  outside  the 
ship  or  aircraft,  the  conmianding  officer 
or  aircraft  commander  shall  at  once 
report  the  fact  to  the  senior  officer 
present,  to  other  appropriate  higher 
authorities  and,  if  in  port,  to  the  health 
authorities  having  quarantine 
jurisdiction.  The  commanding  officer  or 
aircraft  commander  shall  prevent  all 
contracts  likely  to  spread  disease  imtil 
pratique  is  received.  The  commanding 
officer  of  a  ship  in  port  shall  hoist  the 
appropriate  signal. 

$700,860    Customs  and  immigration 
inspections. 

(a)  The  commanding  officer  or  aircraft 
commander  shall  facilitate  any  proper 
examination  which  it  may  be  the  duty 
of  a  customs  officer  or  immigration 
officer  of  the  United  States  to  make  on 
board  the  ship  or  aircraft.  The 
commanding  officer  or  air  craft 
commander  shall  not  permit  a  foreign 
customs  officer  or  an  immigration 
officer  to  make  any  examination 
whatsoever,  except  as  hereinafter 
provided,  on  board  the  ship,  aircraft  or 
boats  imder  his  or  her  command. 

(b)  When  a  ship  or  aircraft  of  the.  Navy 
or  a  public  vessel  manned  by  naval 
personnel  and  operating  under  the 
direction  of  the  Department  of  the  Navy 
is  carrying  cargo  for  private  commercial 
account,  such  cargo  shall  be  subject  to 
the  local  customs  regulations  of  the 
port,  domestic  or  foreign,  in  which  the' 
ship  or  aircraft  may  be,  and  in  all 
matters  relating  to  such  cargo,  the 
procedure  prescribed  for  private 
merchant  vessels  and  aircraft  shall  be 
followed.  Government-owned  stores  or 
cargo  in  such  ship  or  aircraft  not  landed 
nor  intended  to  be  landed  nor  in  any 
manner  trafficked  in,  are,  by  the 
established  precedent  of  international 
courtesy,  exempt  from  customs  duties, 
but  a  dedlaration  of  such  stores  or  cargo, 
when  required  by  local  customs 
regulations,  shall  be  made. 
Commanding  officers  shall  prevent,  as 
far  as  possible,  disputes  with  the  local 
authorities  in  such  cases,  but  shall 
protect  the  ship  or  aircraft  and  the 
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Government-owned  stores  and  cargo 
from  any  search  or  seizure. 

(c)  Upon  arrival  from  a  foreign 
coimtry,  at  the  first  port  of  entry  in 
United  States  territory,  the  commanding 
officer,  or  the  senior  officer  of  ships  or 
aircraft  in  company,  shall  notify  the 
collector  of  the  port.  Each  individual 
aboard  shall,  in  accordance  with 
customs  regulations,  submit  a  list  of 
articles  purchased  or  otherwise  acquired 
by  him  abroad.  Dutiable  articles  shall 
not  be  landed  until  the  customs  officer 
has  completed  his  inspection. 

(d)  Commanding  officers  of  naval 
vessels  and  aircraft  transporting  United 
States  civilian  and  foreign  military  and 
civilian  passengers  shall  satisfy 
themselves  that  the  passenger  clearance 
requirements  of  the  Immigration  and 
Naturalization  Service  are  complied 
with  upon  arrival  at  points  within  the 
jurisdiction  of  the  United  States. 
Clearance  for  such  passengers  by  an 
immigration  officer  is  necessary  upon 
arrival  from  foreign  ports  and  at  the 
completion  of  movements  between  any 
of  the  following:  Continental  United 
States  (including  Alaska  and  Hawaii), 
the  Canal  Zone,  Puerto  Rico,  Virgin 
Islands,  Guam,  American  Samoa,  or 
other  outlying  places  subject  to  United 
States  jurisdiction.  Commanding 
officers,  prior  to  arriving,  shall  advise 
the  cognizant  naval  or  civilian  port 
authority  of  the  aforementioned 
passengers  aboard  and  shall  detain  them 
for  clearance  as  required  by  the 
Immigration  and  Naturalization  Service. 

(e)  The  provisions  of  this  section  shall 
not  be  construed  to  require  delaying  the 
movements  of  any  ship  or  aircraft  of  the 
Navy  in  the  performance  of  her  assigned 
duty. 

Special  Circumstances/Ships  in  Naval 
Stations  and  Shipyards 

§  700.871    Responsibility  for  safety  of 
ships  and  craft  at  a  naval  station  or 
shipyard. 

(a)  The  commanding  officer  of  a  naval 
station  or  shipyard  shall  be  responsible 
for  the  care  and  safety  of  all  ships  and 
craft  at  such  station  or  shipyard  not 
under  a  commanding  officer  or  assigned 
to  another  authority,  and  for  any 
damage  that  may  be  done  by  or  to  them. 
In  addition,  the  commanding  officer  of 
a  naval  station  or  shipyard  shall  be 
responsible  for  the  safe  execution  of 
work  performed  by  that  activity  upon 
any  ship  located  at  the  activity. 

(b)  It  shall  be  the  responsibility  of  the 
commanding  officer  of  a  ship  in 
commission  which  is  undergoing 
overhaul,  or  which  is  otherwise 
immobilized  at  a  naval  station  or 
shipyard,  to  request  such  services  as  are 
necessary  to  ensure  the  safety  of  the 


ship.  The  commanding  officer  of  the 
naval  station  or  shipyard  shall  be 
responsible  for  providing  requested 
services  in  a  timely  and  adequate 
manner. 

(c)  When  a  ship  or  craft  not  under  her 
own  power  is  being  moved  by  dfrection 
of  the  commanding  officer  of  a  naval 
station  or  shipyard,  that  officer  shall  be 
responsible  for  any  damage  that  may 
result  therefrom.  The  pilot  or  other 
person  designated  for  the  piupose  shall 
be  in  direct  charge  of  such  movement, 
and  all  persons  on  board  shall  cooperate 
with  and  assist  the  pilot  as  necessary. 
Responsibility  for  such  actions  in  a 
private  shipyard  will  be  assigned  by 
contract  to  the  confractor. 

(d)  When  a  ship  operating  under  her 
own  power  is  being  drydocked,  the 
commanding  officer  shall  be  fully 
responsible  for  the  safety  of  his  ship 
until  the  extremity  of  the  ship  first  to 
enter  the  drydock  reaches  the  dock  sill 
and  the  ship  is  pointed  fair  for  entering 
the  drydock.  The  docking  officer  shall 
then  take  charge  and  complete  the 
docking,  remaining  in  charge  until  the 
ship  has  been  properly  landed,  bilge 
blocks  haided,  and  the  dock  pumped 
down.  In  imdocking,  the  docking  officer 
shall  assume  charge  when  flooding  the 
dock  preparatory  to  undocking  is 
started,  and  shall  remain  in  charge  until 
the  extremity  of  the  ship  last  to  leave 
the  dock  clears  the  sill,  and  the  ship  is 
pointed  fair  for  leaving  the  drydock, 
when  the  ship's  commanding  officer 
shall  assiune  responsibility  for  the 
safety  and  control  of  the  ship. 

(e)  When  a  naval  ship  is  to  be 
drydocked  in  a  private  shipyard  under 
a  contract  being  administered  by  a 
supervisor  of  shipbuilding,  the 
responsibilities  of  the  commanding 
officer  are  the  same  as  in  the  case  of 
dry  docking  in  a  naval  shipyard.  The 
responsibilities  for  the  safety  of  the 
actual  drydocking,  normally  assigned  to 
the  commanding  officer  of  a  naval 
shipyard  through  the  docking  officer, 
will  be  assigned  by  contract  to  the 
contractor.  The  supervisor  of 
shipbuilding  is  responsible,  however, 
for  ensuring  that  the  contractor 
facilities,  methods,  operations,  and 
qualifications  meet  the  standards  of 
efficiency  and  safety  prescribed  by  Navy 
directives. 

(f)  If  the  ship  is  elsewhere  than  at  a 
naval  station  or  shipyard,  the 
relationship  between  the  commanding 
officer  and  the  supervisor  of 
shipbuilding,  or  other  appropriate 
official,  shall  be  the  same  as  that 
between  the  commanding  officer  and 
the  commanding  officer  of  a  naval 
station  or  naval  shipyard  as  specified  in 
this  article. 


§  700.872    Ships  and  craft  in  drydock. 

(a)  The  commanding  officer  of  a  ship 
in  drydock  shall  be  responsih'e  for 
effecting  adequate  closure,  during  such 
periods  as  they  will  be  unattended,  of 
all  openings  in  the  ship's  bottom  upon 
which  no  work  is  being  imdertaken  by 
the  docking  activity.  The  commanding 
officer  of  the  docking  activity  shall  be 
responsible  for  the  closing,  at  the  end  of 
working  hours,  of  all  valves  and  other 
openings  in  the  ship's  bottom  upon 
which  work  is  being  undertaken  by  the 
docking  activity,  when  such  closing  is 
practicable. 

(b)  Prior  to  undocking,  the 
commanding  officer  of  a  ship  shall 
report  to  the  docking  officer  any 
material  changes  in  the  amount  and 
location  of  weights  on  board  which  have 
been  made  by  the  ship's  force  while  in 
dock,  and  shall  ensure,  and  so  report, 
that  all  sea  valves  and  other  openings  in 
the  ship's  bottom  are  properly  closed. 
The  level  of  water  in  the  dock  shall  not 
be  permitted  to  rise  above  the  keel 
blocks  prior  to  receipt  of  this  report.  The 
above  valves  and  openings  shall  be 
tended  during  flooding  of  the  dock. 

(c)  When  a  ship  or  araft,  not  in 
commission,  is  in  a  naval  drydock,  the 
provisions  of  this  article  shall  apply, 
except  that  the  commanding  officer  of 
the  docking  activity  or  his 
representative  shall  act  in  the  capacity 
of  the  commanding  officer  of  the  ship  or 
craft. 

(d)  When  a  naval  ship  or  craft  is  in 
drydock  in  a  private  shipyard, 
responsibility  for  actions  normally 
assigned  by  the  commanding  officer  of 
the  docking  activity  will  be  assigned  by 
contract  to  the  contractor. 

§  700.873    Inspection  incident  to 
commissioning  of  ships. 

When  a  ship  is  to  be  commissioned, 
the  authority  designated  to  place  such 
ship  in  commission  shall,  just  prior  to 
commissioning,  cause  an  inspection  to     • 
be  made  to  determine  the  cleanliness 
and  readiness  of  the  ship  to  receive  its 
crew  and  outfit.  In  the  case  of  the 
delivery  of  a  ship  by  a  contractor,  the 
above  inspection  shall  precede 
acceptance  of  the  ship.  A  copy  of  the 
report  of  this  inspection  shall  be 
furnished  the  officer  detailed  to 
conmiand  the  ship  and  to  appropriate 
commands. 

Special  Circumstances/ProspeGtive 
Cbmmanding  OCBcers 

§  700.880    Duties  of  the  prospective 
commanding  officer  of  a  ship. 

(a)  Except  as  may  be  prescribed  by  the 
Chief  of  Naval  Operations,  the 
prospective  commanding  officer  of  a 
ship  not  yet  commissioned  shall  have 


56078  Federal  Register /Vol.  64,  No.  199 /Friday,  October  15,  1999 /Rules  and  Regulations 


no  independent  authority  over  the 
preparation  of  the  ship  for  service  by 
virtue  of  his  assignment  to  such  duty, 
until  the  ship  is  commissioned  and 
placed  under  his  or  her  command.  The 
prospective  commanding  officer  shall: 
(if  Procure  from  the  commander  of 
the  naval  shipyard  or  the  supervisor  of 
shipbuilding  the  general  arrangement 
plans  of  the  ship,  and  all  pertinent 
information  relative  to  the  general 
condition  of  the  ship  and  the  work 
being  imdertaken  on  the  hull, 
machinery  and  equipment,  upon 
reporting  for  duty; 

(2)  Inspect  the  ship  as  soon  after 
reporting  for  duty  as  practicable,  and 
frequenUy  thereafter,  in  order  to  keep 
him  or  herself  informed  of  the  state  of 
her  preparation  for  service.  If,  during 
the  course  of  these  inspections  he  or  she 
notes  an  unsafe  or  potentially  luisafe 
condition,  he  or  she  shall  report  such 
fact  to  the  commander  of  the  naval 
shipyard  or  the  supervisor  of 
shipbuilding  and  to  his  or  her  superior 
for  resolution; 

(3)  Keep  him  or  herself  informed  as  to 
the  progress  of  the  work  being  done, 
including  tests  of  equipment,  and  make 
such  recommendations  to  the 
commander  of  the  naval  shipyard  or  the 
supervisor  of  shipbuilding  as  he  or  her 
she  deems  appropriate; 

(4)  Ensure  mat  requisitions  are 
submitted  for  articles  to  outfit  the  ship 
which  are  not  otherwise  being  provided; 

(5)  Prepare  the  organization  of  the 
ship; 

(6)  Train  the  nucleus  crew  to 
effectively  and  efficiently  take  charge  of 
and  operate  the  ship  upon 
commissioning;  and 

(7)  Make  such  reports  as  may  be 
required  by  higher  authority,  and 
include  therein  a  statement  of  any 
deficiency  in  material  or  personnel. 

(b)  If  the  prospective  commanding 
officer  does  not  consider  the  ship  in 
proper  condition  to  be  conunissioned  at 
the  time  the  commander  of  the  naval 
shipyard  or  the  supervisor  of 
shipbuilding  signifies  his  intention  of 
transferring  the  ship  to  the  prospective 
commanding  officer,  he  or  she  shall 
report  that  conclusion  with  his  reasons 
therefor,  in  writing,  to  the  commander 
of  the  naval  shipyard  or  the  supervisor 
of  shipbuilding  and  to  the  appropriate 
higher  authority. 

(c)  If  the  ship  is  elsewhere  than  at  a 
naval  shipyard,  the  relationship 
between  the  prospective  commanding 
officer  and  the  supervisor  of 
shipbuilding,  or  other  appropriate 
official,  shall  be  the  same  as  that 
between  the  prospective  commanding 
officer  and  the  commander  of  a  naval 
shipyard  as  specified  in  this  article. 


(d)  The  Chief  of  Naval  Operations 
shall  be  responsible  for  providing  the 
commanding  officer  or  prospective 
commanding  officer  of  a  naval  nuclear 
powered  ship  with  the  authority  and 
direction  necessary  to  carry  out  his  or 
her  responsibilities. 

Subpart  I— The  Senior  Officer  Present 

Contents 

§  700.901    The  senior  officer  present 

Unless  some  other  officer  has  been  so 
designated  by  competent  authority,  the 
"senior  officer  present"  is  the  senior 
line  officer  of  the  Navy  on  active  duty, 
eligible  for  command  at  sea,  who  is 
present  and  in  conunand  of  any  part  of 
the  Department  of  the  Navy  in  the 
locality  or  within  an  area  prescribed  by 
competent  authority,  except  where 
personnel  of  both  the  Navy  and  the 
Marine  Corps  are  present  on  shore  and 
the  officer  of  the  Marine  Corps  who  is 
in  command  is  senior  to  the  senior  line 
officer  of  the  Navy.  In  such  cases,  the 
officer  of  the  Marine  Corps  shall  be  the 
senior  officer  present  on  shore. 

S  700.902    Eiigibility  for  command  at  sea. 

All  officers  of  the  line  of  the  Navy, 
including  Naval  Reserve,  on  active  duty, 
except  those  designated  for  the 
performance  of  engineering, 
aeronautical  engineering  or  special 
duties,  and  except  those  limited  duty 
officers  who  are  not  authorized  to 
perform  all  deck  duties  afloat,  are 
eligible  for  command  at  sea. 

f  700.903    Authority  and  responsibility. 

At  all  times  and  places  not  excluded 
in  these  regulations,  or  in  orders  from 
competent  authority,  the  senior  officer 
present  shall  assume  command  and 
direct  the  movements  and  efforts  of  all 
persons  in  the  Department  of  the  Navy 
present,  when,  in  his  or  her  judgment, 
•the  exercise  of  authority  for  the  piupose 
of  cooperation  or  otherwise  is  necessary. 
The  senior  officer  present  shall  exercise 
this  authority  in  a  maimer  consistent 
with  the  operational  command 
responsibility  vested  in  the  commanders 
of  unified  or  specified  commands. 

§700.904    Authority  Of  senior  Officer  Of  the 
Marine  Corps  present 

The  authority  and  responsibility  of 
the  senior  officer  present  are  also 
conferred  upon  the  senior  commanding 
officer  of  the  Marine  Corps  present  with 
respect  to  those  units  of  the  Marine 
Corps,  including  Navy  personnel 
attached,  which  are  in  the  locality  and 
not  under  the  authority  of  the  senior 
officer  present. 


1700.922    Shore  patrol. 

(a)  When  liberty  is  granted  to  any 
considerable  niunber  of  persons,  except 
in  an  area  that  can  absorb  them  without 
danger  of  disturbance  or  disorder,  the 
senior  officer  present  shall  cause  to  be 
established,  temporarily  or 
permanently,  in  charge  of  an  officer,  a 
sufficient  patrol  of  officers,  petty 
officers,  and  nonconunissioned  officers 
to  maintain  order  and  suppress  any 
unseemly  conduct  on  the  part  of  any 
person  on  liberty.  The  senior  patrol 
officer  shall  communicate  with  the  chief 
of  police  or  other  local  officials  and 
mdce  such  arrangements  as  may  be 
practicable  to  aid  the  patrol  in  canying 
out  its  duties  properly.  Such  duties  may 
include  providing  assistance  to  military 
personnel  in  relations  with  civil  coiuts 
and  police,  arranging  for  release  of 
service  persoimel  from  civil  authorities 
to  the  parent  command,  and  providing 
other  services  that  favorably  influence 
discipline  and  morale. 

(b)  A  patrol  shall  not  be  landed  in  any 
foreign  port  without  first  obtaining  the 
consent  of  the  proper  local  officials. 
Tact  must  be  used  in  requesting 
permission;  and,  imless  it  is  given 
willingly  and  cordially,  the  patrol  shall 
not  be  landed.  If  consent  cannot  be 
obtained,  the  size  of  liberty  parties  shall 
be  held  to  such  limits  as  may  be 
necessary  to  render  disturbances 
imlikely. 

(c)  Officers  and  enlisted  personnel  on 
patrol  duty  in  a  foreign  coimtry 
normally  should  not  be  armed.  In  the 
United  States,  officers  and  men  may  be 
armed  as  prescribed  by  the  senior  officer 
present. 

(d)  No  officer  or  enlisted  person  who 
is  a  member  of  the  shore  patrol  or  beach 
guard,  or  is  assigned  in  support  thereof, 
shall  partake  of  or  indulge  in  any  form 
of  intoxicating  beverage  or  other  form  of 
intoxicant  while  on  duty,  on  post,  or  at 
other  times  prescribed  by  the  senior 
patrol  officer.  The  senior  patrol  officer 
shaU  ensure  that  the  provisions  of  this 
paragraph  are  strictly  observed  and  shall 
report  promptly  in  writing  to  the  senior 
officer  present  all  violations  of  these 
provisions  that  may  come  to  his  or  her 
notice.  All  officers  and  enlisted 
personnel  of  the  patrol  shall  report  to 
the  senior  patrol  officer  all  violations  of 
the  provisions  of  this  paragraph  on  the 
part  of  those  luider  them. 

1700.923    Precautions  for  health. 

The  senior  officer  present  shall  take 
precautions  to  preserve  the  health  of  the 
persons  under  his  or  her  authority.  He 
or  she  shall  obtain  information 
regarding  the  healthfulness  of  the  area 
and  medical  facilities  available  therein 
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and  shall  adopt  such  measures  as  are 
required  by  the  situation. 

S  700.924    Medical  or  dental  aid  to  persons 
not  in  the  naval  service. 

The  senior  officer  present  may  reqmre 
the  officers  of  the  Medical  Corps  and 
Dental  Corps  under  his  or  her  authority 
to  render  emergency  professional  aid  to 
persons  not  in  the  naval  service  when 
such  aid  is  necessary  and  demanded  by 
the  laws  of  humanity  or  the  principles 
of  international  courtesy. 

f  700.934    Exercise  of  power  of  consul. 

When  upon  the  high  seas  or  in  any 
foreign  port  where  there  is  no  resident 
consul  of  the  United  States,  the  senior 
officer  present  afloat  has  the  authority  to 
exercise  all  powers  of  a  consul  in 
relation  to  mariners  of  the  United  States. 

S  700.939    Granting  of  asylum  and 
temporary  refuge. 

(a)  If  an  official  of  the  Department  of 
the  Navy  is  requested  to  provide  asylum 
or  temporary  refuge,  the  following 
procediu-es  shall  apply: 

(1)  On  the  high  seas  or  in  territories 
under  exclusive  United  States 
jurisdiction  (including  territorial  seas, 
the  Commonwealth  of  Puerto  Rico, 
territories  under  United  States 
administration,  and  possessions): 

(i)  At  his  or  her  request,  an  applicant 
for  asylum  will  be  received  on  board 
any  naval  aircraft  or  waterbome  craft. 
Navy  or  Marine  Corps  activity  or 
station. 

(ii)  Under  no  circumstances  shall  the 
person  seeking  asylum  be  surrendered 
to  foreign  lurisdiction  or  control,  unless 
at  the  personal  direction  of  the  Secretary 
of  the  Navy  or  higher  authority.  Persons 
seeking  political  asylum  should  be 
afforded  every  reasonable  care  and 
protection  permitted  by  the 
circumstances. 

(2)  In  territories  under  foreign 
jurisdiction  (including  foreign  territorial 
seas,  territories,  and  possessions): 

(i)  Temporary  refuge  shall  be  granted 
for  hiunanitarian  reasons  on  board  a 
naval  aircraft  or  waterbome  craft.  Navy 
or  Marine  Corps  activity  or  station,  only 
in  extreme  or  exceptional  circumstances 
wherein  life  or  safety  of  a  person  is  put 
in  imminent  danger,  such  as  pursuit  by 
a  mob.  When  temporary  refuge  is 
granted,  such  protection  shall  be 
terminated  only  when  directed  by  the 
Secretary  of  the  Navy  or  higher 
authority. 

(ii)  A  request  by  foreign  authorities  for 
return  of  custody  of  a  person  under  the 
protection  of  temporary  refuge  will  be 
reported  to  the  CNO  or  Commandant  of 
the  Marine  Corps.  The  requesting 
foreign  authorities  will  be  informed  that 


the  case  has  been  referred  to  higher 
authorities  for  instructions. 

(iii)  Persons  whose  temporary  refuge 
is  terminated  will  be  released  to  the 
protection  of  the  authorities  designated 
in  the  message  authorizing  release. 

(iv)  While  temporary  refuge  can  be 
granted  in  the  circiunstances  set  forth 
above,  permanent  asylum  will  not  be 
granted. 

(v)  Foreign  nationals  who  request 
assistance  in  forwarding  requests  for 
political  asylum  in  the  United  States 
will  not  be  received  on  bo£u-d,  but  will 
be  advised  to  apply  in  person  at  the 
nearest  American  Embassy  or  Consulate. 
If  a  foreign  national  is  already  on  board, 
however,  such  person  will  not  be 
surrendered  to  foreign  jurisdiction  or 
tpontrol  imless  at  the  personal  direction 
of  the  Secretary  of  the  Navy. 

(3)  The  Chief  of  Naval  Operations  or 
Commandant  of  the  Marine  Corps,  as 
appropriate,  will  be  informed  by  the 
most  expeditious  means  of  all  action 
taken  pursuant  to  paragraphs  (a)(l)(i) 
and  (a)(l)(ii)  of  this  section,  as  well  as 
the  attendant  circumstances.  Telephone 
or  voice  commimications  will  be  used 
where  possible,  but  must  be  confirmed 
as  soon  as  possible  with  an  immediate 
precedence  message,  information  to  the 
Secretary  of  State  (for  actions  taken 
pursuant  to  paragraphs  (a)(2)(i)  and 
(a)(2)(v)  of  this  section,  eilso  make  the 
appropriate  American  Embassy  or 
Consular  Office  an  information 
addressee).  If  communication  by 
telephone  or  voice  is  not  possible, 
notification  will  be  effected  by  an 
immediate  precedence  message,  as 
described  above.  The  Chief  of  Naval 
Operations  or  Commandant  of  the 
Marine  Corps  will  cause  the  Secretary  of 
the  Navy  and  the  Deputy  Director  for 
Operations  of  the  National  Military 
Command  Center  to  be  notified  without 
delay. 

(b)  Personnel  of  the  Department  of  the 
Navy  shall  neither  directly  nor 
indirectly  invite  persons  to  seek  asylum 
or  temporary  refuge. 

Subpart  J — Precedence,  Authority  and 
Command 

Authority 

§700.1020    Exercise  of  authority. 

(a)  All  persons  in  the  naval  service  on 
active  service,  and  those  on  the  retired 
list  with  pay,  and  transferred  members 
of  the  Fleet  Reserve  and  the  Fleet 
Marine  Corps  Reserve,  are  at  all  times 
subject  to  naval  authority.  While  on 
active  service  they  may,  if  not  on  leave 
of  absence  except  as  noted  below,  on  the 
sick  list,  taken  into  custody,  under 
arrest,  suspended  from  duty,  in 


confinement  or  otherwise  incapable  of 
discharging  their  duties,  exercise 
authority  over  all  persons  who  are 
subordinated  to  them. 

(b)  A  person  in  the  naval  service, 
although  on  leave,  may  exercise 
authority: 

(1)  When  in  a  naval  ship  or  aircraft 
and  placed  on  duty  by  the  commanding 
officer  or  aircraft  commander. 

(2)  When  in  a  ship  or  aircraft  of  the 
armed  services  of  the  United  States, 
other  than  a  naval  ship  or  aircraft,  as  the 
commanding  officer  of  naval  personnel 
embarked,  or  when  placed  on  duty  by 
such  officer. 

(3)  When  senior  officer  at  the  scene  of 
a  riot  or  other  emergency,  or  when 
placed  on  duty  by  such  officer. 

§700.1026    Authority  of  an  officer  who 
succeeds  to  command. 

(a)  An  officer  who  succeeds  to 
command  due  to  incapacity,  death, 
departure  on  leave,  detachment  without 
relief  or  absence  due  to  orders  from 
competent  authority  of  the  officer 
detailed  to  command,  has  the  same 
authority  and  responsibility  as  the 
officer  whom  he  or  she  succeeds. 

(b)  An  officer  who  succeeds  to 
command  during  the  temporary  absence 
of  the  commanding  officer  shall  make 
no  changes  in  the  existing  organization, 
and  shall  endeavor  to  have  the  routine 
and  other  affairs  of  the  command 
carried  on  in  the  usual  manner. 

(c)  When  an  officer  temporarily 
succeeding  to  command  signs  official 
correspondence,  the  word  "Acting" 
shall  appear  below  his  or  her  signature. 

§  700.1038    Authority  of  a  sentry. 

A  sentry,  within  the  limits  stated  in 
his  or  her  orders,  has  authority  over  all 
persons  on  his  or  her  post. 

Detail  to  Duty 

§  700.1 052    Orders  to  active  service. 

(a)  No  person  who  is  on  leave  of 
absence  or  not  on  active  service  shall  be 
ordered  into  active  service  or  on  duty 
without  permission  of  the  Commandant 
of  the  Marine  Corps,  or  the  Chief  of 
Naval  Personnel,  as  appropriate,  except: 

(1)  In  the  case  of  a  person  on  leave  of 
absence,  by  the  officer  who  granted  the 
leave  or  a  superior,  or 

(2)  By  the  senior  officer  present  on  a 
foreign  station. 

(b)  In  the  event  that  the  senior  officer 
present  of  a  foreign  station  issues  any 
orders  as  contemplated  by  this  article, 
he  or  she  shall  report  the  facts, 
including  the  reasons  for  issuing  such 
orders,  to  the  Commandant  of  the 
Marine  Corps  or  the  Chief  of  Naval 
Personnel,  without  delay. 

(c)  Retired  officers  of  the  Navy  and 
Marine  Corps  may  be  ordered  to  active 
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service,  with  their  consent,  in  time  of 
peace.  In  time  of  war  or  a  national 
emergency,  such  retired  officers  may,  at 
the  discretion  of  the  Secretary  of  the 
Navy,  be  ordered  to  active  service. 

S  700.1 053    Commander  of  a  task  force. 

(a)  A  commander  in  chief,  and  any 
other  naval  commander,  may  detail  in 
command  of  a  task  force,  or  other  task 
command,  any  eligible  officer  within  his 
or  her  command  whom  he  or  she 
desires.  All  other  officers  ordered  to  the 
task  force  or  the  task  command  shall  be 
considered  subordinate  to  the 
designated  commander. 

(bj  All  orders  issued  imder  the 
authority  of  this  article  shall  continue  in 
effect  after  the  death  or  disability  of  the 
officer  issuing  them  until  they  are 
revoked  by  his  or  her  successor  in 
command  or  higher  authority. 

(c)  The  powers  delegated  to  a 
commander  by  this  article  are  not 
conferred  on  any  other  officer  by  virtue 
of  the  fact  that  he  or  she  is  the  senior 
officer  present. 

§  700.1 054    Command  of  ■  naval  base. 

The  officer  detailed  to  command  a 
naval  base  shall  be  an  officer  of  the  line 
in  the  Navy,  eligible  for  command  at 
sea. 

§  700.1 055    Command  of  a  naval  shipyard. 

The  officer  detailed  to  conmiand  a 
naval  shipyard  shall  be  trained  in  the 
technical  aspects  of  building  and  repair 
of  ships  and  shall  have  had  substantial 
previous  experience  in  the  technical 
and  management  phases  of  such  work. 
Such  officer  may  have  been  designated 
for  engineering  duty. 

§700.1056    Command  Of  a  sliip. 

(a)  The  officer  detailed  to  command  a 
commissioned  ship  shall  be  an  officer  of 
the  line  in  the  Navy  eligible  for 
command  at  sea. 

(b)  The  officer  detailed  to  command 
an  aircraft  carrier,  an  aircraft  tender,  or 
a  ship  with  a  primary  task  of  operating 
or  supporting  aircraft  shall  be  an  officer 
of  the  line  in  the  navy,  eligible  for 
command  at  sea,  designated  as  a  naval 
aviator  or  naval  flight  officer. 

}  700.1 057    Command  of  an  air  activity. 

(a)  The  officer  detailed  to  command  a 
naval  aviation  school,  a  naval  air 
station,  or  a  naval  air  unit  organized  for 
flight  tactical  purposes  shall  be  em 
officer  of  the  line  in  the  navy, 
designated  as  a  naval  aviator  or  naval 
flight  officer,  eligible  for  command  at 
sea. 

(b)  For  the  purposes  of  Title  10  U.S.C. 
§  5942.  a  naval  air  training  squadron  is 
not  considered  to  be  a  naval  aviation 
school  or  a  naval  air  unit  organized  for 


flight  tactical  purposes.  The  officer 
detailed  to  command  a  naval  air  training 
squadron  or  an  air  unit  organized  for 
administrative  purposes  shall  be  a  line 
officer  of  the  naval  service,  designated 
as  a  naval  aviator  or  naval  flight  officer, 
eligible  for  command.  If  a  naval  air 
training  squadron  has  been  designated  a 
multi-service  training  squadron,  the 
officer  detailed  to  command  that 
squadron  may  be  a  line  officer  from  any 
armed  service  designated  as  the 
equivalent  of  a  naval  aviator  naval  flight 
officer  and  otherwise  eligible  to 
command  an  aviation  squadron  or  unit 
imder  that  officer's  pertinent  service 
regulations. 

(c)  The  officer  detailed  to  command  a 
naval  air  activity  of  a  technical  natxire 
on  shore  may  be  an  officer  of  the  line 
in  the  navy  not  eligible  for  command  at 
sea,  but  designated  as  a  naval  aviator  or 
a  naval  flight  officer  or  designated  for 
aeronautical  engineering  duty. 

(d)  The  officer  detailed  to  command  a 
Marine  Corps  air  imit  organized  for 
flight  tactical  purpose  shall  be  an  officer 
of  the  Marine  Corps,  designated  as  a 
naval  aviator  or  naval  flight  officer. 

(e)  Other  than  an  air  training 
squadron,  an  officer  of  the  Navy  shall 
not  normally  be  detailed  to  command  an 
aviation  unit  of  the  Marine  Corps  nor 
shall  an  officer  of  the  Marine  Corps 
normally  be  detailed  to  command  an 
aviation  unit  of  the  Navy.  Aircraft  units 
of  the  Marine  Corps  may,  however,  be 
assigned  to  ships  or  to  naval  air 
activities  in  the  same  manner  as  aircraft 
imits  of  the  navy  and,  conversely, 
aircraft  imits  of  the  navy  may  be  so 
assigned  to  Marine  Corps  air  activities. 
A  group  composed  of  aircraft  units  of 
the  Navy  and  aircraft  units  of  the 
Marine  Corps  may  be  commanded  either 
by  an  officer  of  the  Navy  or  an  officer 

of  the  Marine  Corps. 

§700.1058    Command  of  a  submarin*. 

The  officer  detailed  to  command  a 
submarine  shall  be  an  officer  of  the  line 
in  the  Navy,  eligible  for  command  at  sea 
and  qualified  for  command  of 
submarines. 

§  700.1 059    Command  of  a  staff  corps 
activity. 

Officers  in  a  staff  corps  shall  be 
detailed  to  command  only  such 
activities  as  are  appropriate  to  their 
corps. 

Subpart  K— General  Regulations 
Standards  of  Conduct 

§  700.1 1 01    Demand  for  court-martial. 

Except  as  otherwise  provided  in  the 
Uniform  Code  of  Military  Justice,  no 
person  in  the  naval  service  may  demand 


a  court  martial  either  on  him  or  herself 
or  on  any  other  person  in  the  naval 
service. 

§  700.1 113    Endorsement  of  commercial 
product  or  process. 

Except  as  necessary  during  contract 
administration  to  determine 
specification  or  other  compliance,  no 
person  in  the  Department  of  the  Navy, 
in  his  or  her  official  capacity,  shall 
endorse  or  express  an  opinion  of 
approval  or  disapproval  of  any 
commercial  product  or  process. 

§  700.1 1 20    Personal  privacy  and  rights  of 
individuals  regarding  their  personal 
racords. 

(a)  Except  as  specifically  provided  in 
this  section,  maintenance  of  personal 
records  of  individuals,  and  the  release 
of  those  records,  shall  be  in  accordance 
with  the  provisions  of  the  Privacy  Act 
and  directives  issued  by  the  Secretary  of 
the  Navy. 

(b)  Except  as  specffically  provided  in 
this  section,  the  release  of  departmental 
records  to  private  parties  shall  be  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and 
directives  issued  by  the  Secretary  of  the 
Navy. 

Official  Records 

§  700.1 1 21    Disclosure,  publication  and 
security  of  official  information. 

(a)  No  person  in  the  Department  of  the 
Navy  shall  convey  or  disclose  by  oral  or 
written  communications,  publication, 
graphic  (including  photographic)  or 
other  means,  any  classified  information 
except  as  provided  in  directives 
governing  the  release  of  such 
information.  Additionally,  no  person  in 
the  Department  of  the  Navy  shall 
commimicate  or  otherwise  deal  with 
foreign  entities,  even  on  an  unclassified 
basis,  when  this  woidd  commit  the 
Department  of  the  Navy  to  disclose 
classified  military  information  except  as 
may  be  required  in  that  person's  official 
duties  and  only  after  coordination  with 
and  approval  by  a  release  authority 
designated  by  competent  authority. 

(b)  No  person  in  the  Department  of 
the  Navy  shall  convey  or  disclose  by 
oral  or  written  communication, 
publication  or  other  means  except  as 
may  be  required  by  his  or  her  official 
duties,  any  information  concerning  the 
Department  of  Defense  or  forces,  or  any 
person,  thing,  plan  or  measure 
pertaining  thereto,  where  such 
information  might  be  of  possible 
assistance  to  a  foreign  power;  nor  shall 
any  person  in  the  Department  of  the 
Navy  make  any  public  speech  or  permit 
publication  of  an  article  written  by  or 
for  that  person  which  is  prejudicial  to 
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the  interests  of  the  United  States.  The 
regulations  concerned  with  the  release 
of  information  to  the  public  through  any 
media  will  be  as  prescribed  by  the 
Secretary  of  the  Navy. 

(c)  No  person  in  the  Department  of  the 
Navy  shall  disclose  any  information 
whatever,  whether  classified  or 
imclassiiied,  or  whether  obtained  from 
official  records  or  within  the  knowledge 
of  the  relator,  which  might  aid  or  be  of 
assistance  in  the  prosecution  or  support 
of  any  claim  against  the  United  States. 
The  prohibitions  prescribed  by  the  first 
sentence  of  this  paragraph  are  not 
applicable  to  an  officer  or  employee  of 
the  United  States  who  is  acting  in  the 
proper  coiuse  of,  and  within  the  scope 
of,  his  or  her  official  duties,  provided 
that  the  disclosure  of  such  information 
is* otherwise  authorized  by  stature. 
Executive  Order  of  the  President  or 
departmental  regulation. 

(d)  Any  person  in  the  Department  of 
the  Navy  receiving  a  request  from  the 
public  for  Department  of  the  Navy 
records  shall  be  governed  by  the 
provisions  of  the  Freedom  of 
Information  Act  and  implementing 
directives  issued  by  the  Secretary  of  the 
Navy. 

(e)  Persons  in  the  Department  of  the 
Navy  desiring  to  submit  manuscripts  to 
conunercial  publishers  on  professional, 
political  or  international  subjects  shall 
comply  with  regulations  promulgated 
by  the  Secretary  of  the  Navy. 

(f)  No  persons  in  the  naval  service  on 
active  duty  or  civilian  employee  of  the 
Department  of  the  Navy  shall  act  as 
correspondent  of  a  news  service  or 
periodical,  or  as  a  television  or  radio 
news  commentator  or  analyst,  unless 
assigned  to  such  duty  in  coimection 
with  the  public  affairs  activities  of  the 
Department  of  the  Navy,  or  authorized 
by  the  Secretary  of  the  Navy.  Except  as 
authorized  by  the  Secretary  of  the  Navy, 
no  person  assigned  to  duty  in 
connection  with  public  aSairs  activities 
of  the  Department  of  the  Navy  shall 
receive  any  compensation  for  acting  as 
such  correspondent,  commentator  or 
analyst. 

1700.1126    Corraction  of  naval  rvcords. 

(a)  Any  military  record  in  the 
Department  of  the  Navy  may  be 
corrected  by  the  Secretary  of  the  Navy, 
acting  through  the  Board  for  Correction 
of  Naval  Records,  when  the  Secretary 
considers  that  such  action  should  be 
taken  in  order  to  correct  an  error  or  to 
remove  an  injustice. 

(b)  Applications  for  corrections  imder 
this  article  may  be  made  only  after 
exhaustion  of  all  other  administrative 
remedies  afforded  by  law  or  regulation. 


(c)  Applications  for  such  corrections 
should  be  submitted  to  the  Secretary  of 
the  Navy  (Board  for  Correction  of  Naval 
Records)  in  accordance  with  procedural 
regulations  established  by  the  Secretary 
of  the  Navy  and  approved  by  the 
Secretary  of  Defense. 

§  700.1 1 27    Control  of  official  record*. 

(a)  No  person,  without  proper 
authority,  shall  withdraw  official 
records  or  correspondence  fitim  the 
files,  or  destroy  them,  or  withhold  them 
from  those  persons  authorized  to  have 
access  to  them. 

(b)  Except  as  specifically  provided  in 
this  section,  maintenance  of  personal 
records  of  individuals,  and  the  release 
of  those  records,  shall  be  in  accordance 
with  the  provisions  of  the  Privacy  Act 
and  directives  issued  by  the  Secretary  of 
the  Navy. 

(c)  Except  as  specifically  provided  in 
this  section,  the  release  of  departmental 
records  to  private  parties  shall  be  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and 
directives  issued  by  the  Secretary  of  the 
Navy. 

§  700.1 1 28    Official  records  in  civil  courts. 

(a)  Department  of  the  Navy  personnel 
shall  not  provide  official  information, 
testimony,  or  documents,  submit  to 
interview,  or  permit  a  view  or  visit,  for 
litigation  purposes,  without  special 
written  authorization. 

(b)  Department  of  the  Navy  personnel 
shall  not  provide,  with  or  without 
compensation,  opinion  or  expert 
testimony  concerning  official 
Department  of  Defense  information, 
subjects,  persoimel  or  activities,  except 
on  behalf  of  the  United  States  or  a  party 
represented  by  the  Department  of 
Justice,  or  with  special  written 
authorization. 

Duties  of  Individuals 

f  700.1 1 38    Responsibilities  concerning 
marijuana,  narcotics,  and  other  controlled 
substancas. 

(a)  All  personnel  shall  endeavor  to 
prevent  and  eliminate  the  imauthorized 
use  of  marijuana,  narcotics  and  other 
controlled  substances  within  the  naval 
service. 

(b)  The  wrongful  possession,  use, 
introduction,  manufacture,  distribution 
and  possession,  or  introduction  with    - 
intent  to  distribute,  of  a  controlled 
substance  by  persons  in  the  naval 
service  are  offenses  under  Article  112a, 
Uniform  Code  of  Military  Justice.  Except 
for  authorized  medicinal  or  other 
authorized  purposes,  the  possession, 
use,  introduction,  sale,  or  other  transfer 
of  marijuana,  narcotics  or  other 
controlled  substances  on  board  any  ship 


or  aircraft  of  the  Department  of  the  Navy 
or  within  any  naval  base,  station  or 
other  place  under  the  jurisdiction  of  the 
Department  of  the  Navy  by  all  persons 
is  prohibited. 

(c)  The  term  "controlled  substance" 
means:  a  drug  or  other  substance 
included  in  Schedule  I,  II,  III,  IV,  or  V 
established  by  section  202  of  the 
Comprehensive  Drug  Abuse  Prevention 
and  Control  Act  of  1970  (84  Stat.  1236), 
as  updated  and  republished  under  the 
provisions  of  that  Act  (21  U.S.C.  812). 

§  700.1 1 39    Rules  for  preventing  collisions, 
afloat  and  in  the  air. 

(a)  All  persons  in  the  naval  service 
responsible  for  the  operation  of  naval 
ships,  craft  and  aircraft  shall  diligently 
observe  the  International  Rules  for 
Preventing  Collisions  at  Sea  (commonly 
called  die  COLREGS)  (33  CFR  chapter  I). 
Inland  Navigation  Rules  (33  CFR 
chapter  I),  domestic  and  international 
air  traffic  regulations  (14  CFR  chapter  I), 
and  such  other  rules  and  regulations  as 
may  be  established  by  the  Secretary  of 
Transportation  or  other  competent 
authority  for  regulating  traffic  and 
preventing  collisions  on  the  high  seas, 
in  inland  waters  or  in  the  air,  where 
such  laws,  rules  and  regulations  are 
applicable  to  naval  ships  and  aircraft.  In 
those  situations  where  such  law,  rule  or 
regulation  is  not  applicable  to  naval 
ships,  craft  or  aircraft,  they  shall  be 
operated  with  due  regard  for  the  safety 
of  others. 

(b)  Any  significant  infraction  of  the 
laws,  rules  and  regulations  governing 
traffic  or  designed  to  prevent  collisions 
on  the  high  seas,  in  inland  waters,  or  in 
the  air  which  may  be  observed  by 
persons  in  the  naval  service  shall  be 
promptly  reported  to  their  superiors, 
including  the  Chief  of  Naval  Operations 
or  Commandant  of  the  Marine  Corps 
when  appropriate. 

(c)  Reports  need  not  be  made  under 
this  article  if  the  facts  are  otherwise 
reported  in  accordance  with  other 
directives,  including  duly  authorized 
safety  programs. 

Rights  and  Restrictions 

S  700.1 162    Alcoholic  beverages. 

(a)  Except  as  may  be  authorized  by  the 
Secretary  of  the  Navy,  the  introduction, 
possession  or  use  of  alcoholic  beverages 
on  board  any  ship,  craft,  aircraft,  or  in 
any  vehicle  of  the  Department  of  the 
Navy  is  prohibited.  The  transportation 
of  alcoholic  beverages  for  personal  use 
ashore  is  authorized,  subject  to  the 
discretion  of  the  officer  in  command  or 
officer  in  charge,  or  higher  authority, 
when  the  beverages  are  delivered  to  the 
custody  of  the  officer  in  command  or 
officer  in  charge  of  the  ship,  craft,  or 
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aircraft  in  sealed  packages,  securely 
packed,  properly  marked  and  in 
compliance  with  customs  laws  and 
regulations,  and  stored  in  secinely 
locked  compartments,  and  the 
transportation  can  be  performed  without 
imdue  interference  with  the  work  or 
duties  of  the  ship,  craft,  or  aircraft. 
Whenever  an  alcoholic  beverage  is 
brought  on  board  any  ship,  craft,  or 
aircraft  for  transportation  for  personal 
use  ashore,  the  person  who  brings  it  on 
board  shall  at  that  time  file  with  the 
officer  in  command  or  officer  in  charge 
of  the  ship,  craft  or  aircraft,  a  statement 
of  the  quantity  and  kind  of  alcoholic 
beverage  brought  on  board,  together 
with  a  certification  that  its  importation 
will  be  in  compliance  with  customs  and 
internal  revenue  laws  and  regulations 
and  applicable  State  or  local  laws  at  the 
place  of  debarkation. 

(b)  The  introduction,  possession  and 
use  of  alcoholic  beverages  for  personal 
consumption  or  sale  is  authorized 
within  naval  activities  and  other  places 
ashore  under  naval  jurisdiction  to  the 
extent  and  in  stich  manner  as  the 
Secretary  of  the  Navy  may  prescribe. 

1700.1185    FratemtMtlon  prohlblfd. 

(a)  Personal  relationships  between 
officer  and  enlisted  members  which  are 
unduly  familiar  and  which  do  not 
respect  differences  in  rank  are 
inappropriate  and  violate  long-standing 
traditions  of  the  naval  service. 

(b)  When  prejudicial  to  good  order 
and  discipline  or  of  a  nature  to  bring 


discredit  on  the  naval  service,  personal 
relationships  are  prohibited: 

(1)  Between  an  officer  and  an  enlisted 
member  which  are  unduly  familiar  and 
do  not  respect  differences  in  rank  and 
grade; 

(2)  Between  officer  members  which 
are  imduly  familiar  and  do  not  respect 
differences  in  rank  and  grade  where  a 
direct  senior-subordinate  supervisory 
relationship  exists;  and 

(3)  Between  enlisted  members  which 
are  unduly  familiar  and  do  not  respect 
differences  in  rank  and  grade  where  a 
direct  senior-subordinate  supervisory  * 
relationship  exists. 

(c)  Violation  of  this  article  may  result 
in  administrative  or  punitive  action. 
This  article  applies  in  its  entirety  to  all 
regular  and  reserve  personnel. 

§  700.1 1 66    Sexual  harassment. 

(a)  Sexual  harassment  will  not  be 
condoned  or  tolerated  in  the 
Department  of  the  Navy.  It  is  a  form  of 
arbitrary  discrimination  which  is 
unprofessional,  unmilitary,  and  which 
adversely  affects  morale  and  discipline 
and  ultimately  the  mission  effectiveness 
of  the  command  involved. 

(b)  Personnel  who  use  implicit  or 
explicit  sexual  behavior  to  control, 
influence  or  affect  the  career,  promotion 
opportunities,  duty  assignments  or  pay 
of  any  other  person  are  engaging  in 
sexual  harassment.  Naval  personnel 
who  make  deliberate  or  repeated 
offensive  verbal  comments,  gestures  or 
physical  contact  of  a  sexual  nature  in 


the  work  environment  are  also  engaging 
in  sexual  harassment. 

§  700.1 1 67    Supremacist  activity. 

No  person  in  the  naval  service  shall 
participate  in  any  organization  that 
espouses  supremacist  causes;  attempts 
to  create  illegal  discrimination  based  on 
race,  creed,  color,  sex,  religion,  or 
national  origin;  advocates  the  use  of 
force  or  violence  against  the 
Government  of  the  United  States  or  the 
Government  of  any  state,  territory, 
district,  or  possession  thereof,  or  the 
Government  of  any  subdivision  therein; 
or  otherwise  engages  in  efforts  to 
deprive  individuals  of  their  civil  rights. 
The  term  "participate",  as  used  in  this 
article,  includes  acts  or  conduct, 
performed  alone  or  in  concert  with 
another,  such  as  demonstrating, 
ralljdng,  fundraising,  recruiting, 
training,  or  organizing  or  leading  such 
organizations.  The  term  "participate" 
also  includes  engaging  in  any  other 
activities  in  relation  to  such 
organizations  or  in  furtherance  of  the 
objectives  of  such  organizations  when 
such  activities  are  detrimental  to  good 
order,  discipline,  or  mission 
accomplishment. 

Dated:  September  16, 1999. 
Nieva  Van  Leer, 

Lieutenant,  Judge  Advocate  General's  Corps. 
U.S.  Naval  Reserve,  Alternate  Federal  Register 
Liaison  Officer. 

[FR  Doc.  99-25254  Filed  10-14-99;  8:45  amj 
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DEPARTMENT  OF  JUSTICE 

Offlc*  Of  Juvenile  Justice  and 
Delinquency  Prevention 

[OJP(OJJDP)-1252] 

RIN  No.  1121-ZB86 

Proposed  Comprehensive  Plan  for 
Fiscal  Year  2000 

AGENCY:  Office  of  Justice  Programs. 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Justice. 
ACTION:  Notice  of  proposed  program 
plan  for  fiscal  year  2000. 

SUMMARY:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  is 
publishing  this  notice  of  its  Proposed 
Comprehensive  Plan  for  fiscal  year  (FY) 
2000. 

DATES:  Comments  must  be  received  on 
or  before  November  29, 1999. 
ADDRESSES:  Comments  may  be  mailed  to 
Shay  Bilchik,  Administrator,  Office  of 
Juvenile  Justice  and  Delinquency 
I>revention.  810  Seventh  Street,  NW.. 
Washington,  DC  20531. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eileen  M.  Garry,  Director,  Information 
Dissemination  Unit,  at  202-307-5911. 
[This  is  not  a  toll-free  number.] 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Juvenile  Justice  and  Delinquency 
Prevention  (OJJDP)  is  a  component  of 
the  Office  of  Justice  Programs  in  the 
U.S.  Department  of  Justice.  Piirsuant  to 
the  provisions  of  Section  204(b)(5)(A)  of 
the  Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974,  as  amended,  42 
U.S.C.  §  5601  et  seq.  (JJDP  Act),  the 
Administrator  of  OJJDP  is  publishing  for 
public  comment  a  Proposed 
Comprehensive  Plan  describing  the 
program  activities  that  OJJDP  proposes 
to  carry  out  during  fiscal  year  (FY)  2000 
under  Parts  C  and  D  of  Title  II  of  the 
JJDP  Act.  codified  at,42  U.S.C.  §  5651- 
5665a,  5667,  5667a.  Taking  into 
consideration  comments  received  on 
this  Proposed  Comprehensive  Plan,  the 
Administrator  will  develop  and  publish 
OJJDP's  Final  Comprehensive  Plan 
describing  the  particular  program 
activities  that  OJJDP  intends  to  fund 
during  FY  2000.  using  in  whole  or  in 
part  funds  appropriated  under  Parts  C 
and  D  of  Title  II  of  the  JJDP  Act. 

OJJDP  acknowledges  that  at  this  time 
its  reauthorization  legislation  is  in 
conference  and  the  Department  of 
Justice's  FY  2000  appropriation  is  not 
yet  final.  Depending  on  the  outcome  of 
these  legislative  actions,  the  structure  of 
OJJDP's  programs  may  be  altered.  If  that 
occurs,  OJJDP  will  make  any  necessary 
modifications  to  this  Proposed  Program 


Plan  when  it  is  published  in  final  form 
following  the  public  comment  period. 
The  programs  described  here  represent 
OJJDP's  current  thinking  and  initial 
priorities  for  this  fiscal  year.  These 
priorities  also  reflect  feedback  fi"om 
OJJDP's  ongoing  outreach  to  the  field 
asking  for  their  ideas  on  priority  areas 
and  the  most  promising  types  of 
programs  for  those  areas. 

Notice  of  the  official  solicitation  of 
grant  or  cooperative  agreement 
applications  for  competitive  programs  to 
be  funded  under  the  Final 
Comprehensive  Plan  will  be  published 
at  a  later  date  in  the  Federal  Register. 
No  proposals,  concept  papers,  or  other 
forms  of  application  should  be 
submitted  at  this  time. 

Background 

In  developing  its  program  plan  for 
Parts  C  and  D  each  year,  OJJDP  must 
take  into  consideration  the  latest 
available  data  on  juvenile  crime  and 
victimization  in  the  United  States  and 
view  these  statistics  in  relation  to  those 
of  recent  years.  To  know  where  the 
Nation's  juveniles  are  headed,  it  is 
necessary  to  know  where  they  are  and 
where  they  have  been.  OJJDP's  Juvenile 
Offenders  and  Victims:  1999  National 
Report  (National  Report) '  uses  the  latest 
data  available  from  the  Federal  Bureau 
of  Investigation  and  other  sources  to 
provide  a  comprehensive  picture  of  the 
nature  of  juvenile  crime  and  violence 
across  the  Nation. 

At  the  end  of  the  1990's.  juvenile 
crime  and  violence  are  continuing  a 
downward  trend  that  began  in  1994, 
bringing  a  halt  to  the  dramatic  annual 
increases  that  had  alarmed  the  Nation 
since  1988.  The  National  Report 
indicates  that  in  1997,  homicides  of 
juveniles,  which  had  peaked  in  1993. 
fell  to  their  lowest  level  in  the  decade 
(p.  16).  Despite  well-publicized 
instances  of  shocking  school  violence, 
students  are  safer  at  school  than 
elsewhere,  and  school  crime  declined 
bom  1993  through  1996  (p.  31).  In  1997, 
homicides  involving  a  juvenile 
perpetrator  were  the  lowest  in  the 
decade  but  still  21  percent  above  the 
average  of  the  19B0's  (p.  53).  Serious 
violence  by  juveniles  dropped  33 
percent  between  1993  and  1997, 
compared  with  a  reduction  of  25 
percent  in  violence  by  adults  in  the 
same  period  (p.  62).  On  the  other  hand, 
gang  problems  now  affect  more 
jiuisdictions  than  ever  before — 
including  rural  and  subiu-ban  areas  (p. 


'  Copies  of  the  National  Report  can  be  obtained 
by  calling  OJIDP's  Juvenile  lustice  Clearinghouse  at 
8bo-63»-a736  or  by  visiting  OJJDP's  Web  site  at 
www.ojjdp.ncjrs.otg  and  clicking  on 
"Publications." 


77).  Illicit  drug  use  by  juveniles,  which 
had  declined  during  the  1980's,  has 
increased  since  1992  (p.  74),  although 
the  National  Household  Survey  on  Drug 
Abuse  reported  that  the  percentage  of 
12-  to  17-year-olds  who  reported  using 
illegal  drugs  in  the  preceding  month 
dropped  from  11.4  percent  in  1997  to 
9.9  percent  in  1998.  Looking  at  arrest 
data,  while  drug  arrests  continued  to 
increase  for  both  juveniles  and  adults 
between  1993  and  1997.  arrests  for  most 
serious  violent  offenses  and  property 
offenses  declined — with  violent  crime 
arrests  down  6  percent  for  juveniles  and 
property  crime  arrests  down  3  percent 
(p.  117).  In  1997.  the  juvenile  violent 
crime  arrest  rate,  which  had  increased 
62  percent  from  1988  to  1994.  was  at  its 
lowest  level  in  this  decade:  just  7 
percent  above  the  1989  rate,  but  still  25 
percent  above  the  1988  rate  (p.  120). 

Even  in  the  area  of  violent  behaviors 
that  do  not  reach  the  attention  of  the 
justice  system,  positive  trends  are  seen. 
A  recent  Centers  for  Disease  Control  and 
Prevention  (CDC)  biennial  survey  of 
16,000  9th  through  12th  graders  found 
sharp  decreases  in  certain  categories  of 
violent  activity  by  teenagers  between 
1991  and  1997.  For  example,  18.3 
percent  of  the  students  surveyed  in  1997 
reported  having  carried  a  gim,  knife,  or 
club  in  the  previous  month,  compared 
with  26.1  percent  of  those  surveyed  in 
1991.  ^d  the  percentage  carrying  such 
weapons  on  school  property  decreased 
from  11.8  percent  in  1993  to  8.5  percent 
in  1997.  The  firequency  of  fighting  also 
declined,  with  37  percent  of  the  1997 
surveyed  youth  reporting  involvement 
in  a  physical  fight  in  the  previous  year, 
compared  with  nearly  43  percent  of 
those  surveyed  in  1991. 

This  mixture  of  some  reassuring  and 
some  still  troubling  statistics  serves  as  a 
reminder  that  while  great  progress  has 
been  made  in  reducing  juvenile 
delinquency,  violence,  and 
victimization,  much  more  needs  to  be 
done.  Although  it  is  impossible  to 
definitively  identify  the  reasons  for  the 
downward  trend  in  juvenile  violence, 
factors  cited  by  the  authors  of  the  CDC 
study  include  community  policing  and 
an  expansion  of  violence  prevention 
programs.  As  research  and  evaluation, 
much  of  it  supported  by  OJJDP  fimding, 
continue  to  provide  information  about 
what  works  in  the  areas  of  prevention 
and  intervention,  policymakers, 
practitioners,  and  citizens  can  make 
informed  decisions  as  to  what  programs 
and  approaches  will  best  serve  to 
reinforce  and  continue  existing  trends 
away  from  juvenile  delinquency, 
violence,  and  victimization. 

In  this  Proposed  Comprehensive  Plan, 
OJJDP  describes  its  priorities  for  fimding 
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activities  authorized  under  Part  C 
(National  Programs)  and  Part  D  (Gang- 
Free  Schools  and  Communities; 
Commimity-Based  Gang  Intervention)  of 
Title  n  of  the  Juvenile  Justice  and 
Delinquency  Prevention  (JJDP)  Act.  The 
activities  authorized  under  Parts  C  and 
D  constitute  part,  but  not  all,  of  OJpP's 
overall  responsibilities,  which  are 
outlined  briefly  below. 

In  1974,  the  JJDP  Act  established 
OJJDP  as  the  Federal  agency  responsible 
for  providing  national  leadership, 
coordination,  and  resources  to  develop 
and  implement  eH^ective  methods  to 
prevent  and  reduce  juvenile 
delinquency  and  improve  the  quality  of 
juvenile  justice  in  the  United  States. 
OJJDP  administers  State  Formula  Grants 
under  Part  B  of  Title  II,  State  Challenge 
Grants  imder  Part  E  of  Title  II,  and 
Community  Prevention  Grants  imder 
Title  V  of  the  JJDP  Act  to  assist  States 
and  territories  to  fund  a  range  of 
delinquency  prevention,  control,  and 
juvenile  justice  system  improvement 
activities.  OJJDP  provides  support 
activities  for  these  and  other  programs 
iinder  statutory  set-asides  that  are  used 
to  provide  related  research,  evaluation, 
statistics,  demonstration,  and  training 
and  technical  assistance  services. 

Under  Part  C  of  Title  11  of  the  JJDP 
Act,  OJJDP  funds  Special  Emphasis 
programs  and — through  its  National 
Institute  for  Juvenile  Justice  and 
Delinquency  Prevention — numeroiis 
research,  evaluation,  statistics, 
demonstration,  training  and  technical 
assist^ce,  and  information 
dissemination  activities.  OJJDP  funds 
school  and  community-based  gang 
prevention,  intervention,  and 
suppression  programs  under  Part  D  and 
mentoring  programs  under  Part  G  of 
Title  n  of  the  JJDP  Act.  OJJDP  also 
coordinates  Federal  activities  related  to 
juvenile  justice  and  delinquency 
prevention  through  the  Concentration  of 
Federal  Efforts  Program  and  serves  as 
the  staff  agency  for  the  Coordinating 
Council  on  Juvenile  Justice  and 
Delinquency  Prevention;  both  of  these 
activities  are  authorized  in  Part  A  of 
Title  n  of  the  JJDP  Act.  Another  OJJDP 
responsibility  under  the  JJDP  Act  is  to 
administer  the  Title  IV  Missing  and 
Exploited  Children's  Program. 

Other  programs  administered  by 
OJJDP  include  the  Drug  Prevention 
Program,  the  Enforcing  Underage 
Drinking  Laws  Program,  the  Safe 
Schools  Initiative,  the  Tribal  Youth 
Program,  the  Safe  Start:  Children 
Exposed  to  Violence  Initiative,  and  the 
Juvenile  Accoimtability  Incentive  Block 
Grants  Program.  OJJDP  also  administers 
programs  under  the  Victims  of  Child 


Abuse  Act  of  1990,  as  amended,  42 
U.S.C.  §  13001  et  seq. 

OJJDP  focuses  its  assistance  funding 
and  support  activities  on  the 
development  and  implementation  of 
programs  with  the  greatest  potential  for 
reducing  juvenile  delinquency  and 
improving  the  juvenile  justice  system  by 
establishing  partnerships  with  State  and 
local  governments,  American  Indian 
and  Alaska  Native  jurisdictions,  and 
public  and  private  agencies  and 
organizations.  OJJDP  performs  its  role  of 
national  leadership  in  juvenile  justice 
and  delinquency  prevention  through  a 
cycle  of  activities.  These  include 
collecting  data  and  statistics  to 
determine  the  extent  and  nature  of 
issues  affecting  juveniles,  funding 
research  and  studies  that  can  lead  to 
demonstrations  funded  by  discretionary 
grants,  evaluating  demonstration 
projects,  sharing  lessons  learned  from 
the  field  with  practitioners  through  a 
range  of  information  dissemination 
vehicles,  providing  seed  money  to 
States  and  local  governments  through 
formula  and  block  grants  to  implement 
programs,  projects,  or  reform  efforts, 
and  providing  training  and  technical 
assistance  to  assist  States  and  local 
governments  to  implement  programs 
effectively  and  to  maintain  the  integrity 
of  model  programs  as  they  are  being 
replicated. 

As  noted  previously,  OJJDP  is  a , 
component  of  the  Office  of  Justice 
Programs  (OJP).  This  Department  of 
Justice  agency  emphasizes  the 
importance  of  coordination  among  its 
components  and  with  other  Federal 
agencies  whenever  possible  in  order  to 
obtain  maximum  results  from  OJP 
programs  and  initiatives.  OJJDP's 
coordination  efforts  include  joint 
funding,  interagency  agreements,  and 
partnerships  to  develop,  implement, 
and  evaluate  projects.  This  proposed 
plan  reflects  OJJDP's  coordination 
efforts.  For  a  more  complete  pictiu«  of 
OJP  program  activities  that  affect  the 
field  of  juvenile  justice,  readers  are 
encouraged  to  review  the  Office  of 
Justice  Programs  Fiscal  Year  2000 
Program  Plan  when  it  becomes 
available.  (Readers  should  check  the 
OJP  Web  site  at  www.ojp.usdoj.gov 
periodically  for  an  announcement  of  the 
availability  of  the  OJP  Program  Plan.) 

Fiscal  Year  2000  Program  Planniiig 
Activities 

The  OJJDP  program  planning  process 
for  FY  2000  is  being  coordinated  with 
the  Assistant  Attorney  General.  Office  of 
Justice  Programs  (OJP),  and  all  OJP 
components.  The  program  planning 
process  involves  the  following  steps: 


•  Internal  review  of  existing  programs 
by  OJJDP  staff. 

•  Internal  review  of  proposed 
programs  by  OJP  bureaus  and 
Department  of  Justice  components. 

•  Review  of  information  and  data 
from  OJJDP  grantees  and  contractors. 

•  Review  of  information  contained  in 
State  comprehensive  plans. 

•  Review  of  comments  from  youth 
service  providers,  juvenile  justice 
practitioners,  and  researchers  who 
provide  input  in  proposed  new  program 
areas. 

•  Consideration  of  suggestions  made 
by  juvenile  justice  policymakers 
concerning  State  and  local  needs. 

•  Consideration  of  all  comments 
received  during  the  period  of  public 
comment  on  this  Proposed 
Comprehensive  Plan. 

Discretionary  Grant  Continuation 
Policy 

OJJDP  has  listed  on  the  following 
pages  continuation  projects  ciurently 
funded  in  whole  or  in  part  with  Part  C 
and  Part  D  funds  and  eligible  for 
continuation  funding  in  FY  2000,  either 
within  an  existing  project  period  or 
through  an  extension  for  an  additional 
project  or  budget  period.  A  grantee's 
eligibility  for  continued  funding  for  an 
additional  budget  period  within  an 
existing  project  period  depends  on  the 
grantee's  compliance  with  funding 
eligibility  requirements  and 
achievement  of  the  prior  year's 
objectives.  The  amoimt  of  award  is 
based  on  prior  projections, 
demonstrated  need,  and  fund 
availability. 

The  only  projects  described  in  this 
Proposed  Program  Plan  are  those  that 
would  receive  Part  C  or  Part  D  FY  2000 
continuation  funding  under  project 
period  or  discretionary  continuation 
assistance  awards  and  program  areas 
that  OJJDP  is  considering  for  new 
awards  under  Part  C  or  Part  D  in  FY 
2000.  This  plan  does  not  include 
descriptions  of  other  OJJDP  programs, 
including  mentoring  programs  imder 
Part  G  of  Title  11  of  the  JJDP  Act.  the 
Drug  Prevention  Program,  the  Enforcing 
Underage  Drinking  Laws  Program,  the 
Safe  Schools  Initiative,  the  Tribal  Youth 
Program,  the  Safe  Start:  Children 
Exposed  to  Violence  Initiative,  and  the 
Juvenile  Accountability  Incentive  Block 
Grants  Program.  When  appropriate, 
OJJDP  issues  separate  solicitations  for 
applications  for  funding  for  these  or 
other  programs  that  are  not  authorized 
under  Parts  C  and  D.  Readers  interested 
in  learning  about  all  OJJDP  funding 
opportunities  are  encouraged  to  call 
OJJDP's  Juvenile  Justice  Clearinghouse 
at  800-638-8736  or  visit  OJJDP's  Web 
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site  at  www.ojjdp.nqrs.org  and  click  on 
"Grants  &  Funding." 

Consideration  for  continuation 
funding  for  an  additional  project  period 
for  previously  funded  discretionary 
grant  programs  will  be  based  on  several 
factors,  including  the  following: 

•  The  extent  to  which  the  project 
responds  to  the  applicable  requirements 
oftheJJDPAct. 

•  Responsiveness  to  OJJDP  and 
Department  of  Justice  FY  2000  program 
priorities. 

•  Compliance  with  performance 
requirements  of  prior  ^ant  years. 

•  Compliance  with  fiscal  and 
regiUatory  requirements. 

•  Compliance  with  any  special 
conditions  of  the  award. 

•  Availability  of  funds  (based  on 
appropriations  and  program  priority 
determinations). 

In  accordance  with  Section  262 
(d)(1)(B)  of  the  JJDP  Act,  as  amended,  42 
U.S.C.  S  5665a,  the  competitive  process 
for  the  award  of  Part  C  funds  is  not 
required  if  the  Administrator  makes  a 
written  determination  waiving  the 
competitive  process: 

1.  With  respect  to  programs  to  be 
carried  out  in  areas  in  which  the 
President  declares  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  codified  at  42  U.S.C. 

§  5121  et  seq.  that  a  major  disaster  or 
emergency  exists,  or 

2.  With  respect  to  a  particular 
program  described  in  Part  C  that  is 
uniquely  qualified. 

Introduction  to  Fiscal  Year  2000 
Program  Plan 

In  administering  the  discretionary 
grants  program  under  Parts  C  and  D  of 
Title  II,  OJJDP  has  identified  four  goals 
as  the  major  elements  of  a  sound  policy 
that  ensures  public  safety  and  security 
while  establishing  effective  juvenile 
justice  and  delinquency  prevention 
programs.  Achieving  these  goals,  which 
are  discussed  below,  is  vital  to 
protecting  the  long-term  safety  of  the 
public  from  juvenile  delinquency  and 
violence. 

•  OJJDP  promotes  delinquency 
prevention  and  early  intervention  efforts 
that  reduce  the  flow  of  juvenile 
offenders  into  the  juvenile  justice 
system,  the  niunbers  of  serious  and 
violent  offenders,  and  the  development 
of  chronic  delinquent  careers.  While 
removing  serious  and  violent  juvenile 
offenders  from  the  street  serves  to 

Erotect  the  public,  long-term  solutions 
e  primarily  in  taking  aggressive  steps 
to  stop  delinquency  before  it  starts  or 
becomes  a  pattern  of  behavior. 

•  OJJDP  seeks  to  improve  the  juvenile 
justice  system  and  the  response  of  the 


system  to  juvenile  delinquents,  status 
offenders,  and  dependent,  neglected, 
and  abused  children. 

•  OJJDP  supports  efforts  in  the  area  of 
corrections,  detention,  and  community- 
based  alternatives  to  preserve  the  public 
safety  in  a  manner  that  serves  the 
appropriate  development  and  best  use 
of  secure  detention  and  corrections 
options,  while  at  the  same  time  fostering 
the  use  of  community-based  programs 
for  juvenile  offenders. 

•  OJJDP  seeks  to  support  law 
enforcement,  public  safety,  and  other 
justice  agency  efforts  to  prevent  juvenile 
delinquency,  intervene  in  the 
development  of  chronic  delinquent 
careers,  and  collaborate  with  the 
juvenile  justice  system  to  meet  the 
needs  of  dependent,  neglected,  and 
abused  children. 

In  1993,  OJIDP  published  its 
Comprehensive  Strategy  for  Serious, 
Violent,  and  Chronic  Juvenile  Offenders, 
which  set  forth  a  research-based 
comprehensive  approach  for  addressing 
the  problems  of  juvenile  crime  and 
victimization  and  for  achieving  its 
program  goals.  The  Comprehensive 
Strategy  was  developed  to  assist  States 
and  local  communities  in  preventing  at- 
risk  youth  from  becoming  serious, 
violent,  and  chronic  juvenile  offenders 
and  in  crafting  a  practical  response  to 
those  who  do.  Over  the  past  few  years, 
OJJDP  has  tested  and  refined  the 
prevention  and  graduated  sanctions 
components  of  the  Comprehensive 
Strategy.  In  1996,  OJJDP  began  assisting 
three  pilot  sites  to  formulate  the 
Comprehensive  Strategy  plans  at  the 
local  level.  Lessons  learned  from  those 
sites  are  being  used  in  eight  States  to 
implement  a  strategic  planning  and 
implementation  process  through  State 
partnerships  with  up  to  six  local 
jurisdictions  that  are  developing  and 
implementing  their  own  comprehensive 
strategies.2 

This  Proposed  Plan  also  supports  the 
Coordinating  Coimcil's  1996  National 
Juvenile  Justice  Action  Plan,  which 
grew  out  of  the  Comprehensive  Strategy. 
This  Action  Plan,  which  the 
Coordinating  Council  is  currently 
updating,  provides  eight  objectives  to 
reduce  juvenile  violence  and  describes 
ways  to  meet  these  objectives.  Together, 
the  Comprehensive  Strategy  and  the 
Action  Plan  constitute  a  sound  strategy 


^  For  more  information  about  the  Comprehensive 
Strategy,  readers  can  request  a  copy  of  OJJDP  Fact 
Sheet  No.  9883,  An  Update  on  the  Comprehensive 
Strategy  for  Serious.  Violent,  and  Chronic  Juvenile 
Offenders,  by  calling  the  Juvenile  Justice 
Clearinghouse  at  800-638-9736.  Additional 
information  is  available  from  the  Comprehensive 
Strategy  program  section  of  OJJDP's  Web  site  at 
www.ojjdp.ncjrs.org/strategy/index.html. 


for  translating  innovation  and  research 
findings  to  infrastructure. 

Continuation  Programs' 

OJJDP  organizes  its  proposed 
programs  under  four  broad  categories 
that  reflect  its  program  goals  and  the 
principles  of  the  Comprehensive 
Strategy.  The  following  summaries 
briefly  describe  some  of  the  types  of 
activities  proposed  for  continuation 
funding  in  each  category,  subject  to  the 
appropriations  for  Parts  C  and  D  for  FY 
2000. 

Public  Safety  and  Law  Enforcement 

Eight  programs  related  to  the 
important  public  policy  issue  of 
proliferating  youth  gangs  are  a  major 
focus  of  OJJDP's  proposals  in  this 
category.  The  programs  range  from 
demonstrations  and  replications  of 
models  to  technical  assistance  and  frtim 
evaluation  to  data  collection  and 
analysis.  Fimds  woidd  also  be  provided 
to  a  partnership  between  youth  and 
health  services  agencies  to  continue 
school-based  activities  and  efforts  to 
address  the  effects  on  children  of 
exposure  to  domestic  violence.  Two 
programs  deal  with  a  problem  of 
increasing  public  concern,  gun  violence. 
An  evaluation  is  looking  at  the  effect  of 
transferring  the  responsibility  for  child 
protective  investigations  to  law 
enforcement  agencies. 

Delinquency  Prevention  and 
Intervention 

OJJDP  proposes  to  fund  a  range  of 
programs  that  focus  on  reducing  risk 
factors  and  increasing  protective  factors 
in  children's  lives.  The  types  of 
programs  include  demonstrations, 
pilots,  and  replications  of  model 
programs;  outreach;  studies  and 
evaluations;  and  training  and  technical 
assistance.  Beginning  with  early 
programs  such  as  prenatal  nurse  home 
visitation,  OJJDP's  delinquency 
prevention  and  intervention  efforts 
feature  arts  programs  for  at-risk  youth 
and  for  those  in  detention  and 
corrections  facilities;  programs  that 
assess  the  role  of  alcohol,  illegal  drugs, 
mental  health  problems,  and  learning 
disorders  in  juvenile  delinquency  and 
programs  that  study  effective 
interventions  for  these  risk  factors. 
Funding  is  also  proposed  for  programs 
to  reduce  truancy  and  keep  students 
from  dropping  out  of  school,  conflict 
resolution  programs,  programs  that 
discourage  violence  and  hatred,  and 
programs  that  provide  opportunities  for 
positive  development  and  promote 
public  awareness  of  effective  solutions 
to  juvenile  crime. 
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Strengthening  the  Juvenile  Justice 
System 

In  this  category,  OJJDP  proposes  to 
support  efforts  to  develop 
comprehensive  approaches  to  juvenile 
justice  and  delinquency  prevention, 
including  programs  designed  to  refonn 
juvenile  justice  systems  in  specific 
locations.  Some  programs  attempt  to 
increase  youth's  accoimtability  for  their 
behavior  and  to  prevent  violence,  while 
others  seek  to  improve  the  quality  of 
youth's  legal  representation  and  the 
equity  and  efficiency  of  the  treatment  of 
youth  (including  girls  and  minorities)  at 
all  points  within  the  juvenile  justice 
system,  including  points  where  the 
justice  and  mental  health  systems 
intersect  and  the  time  when  youth 
retiun  to  the  commimity  from 
residential  facilities.  In  addition,  OJJDP 
would  fund  programs  focusing  on 
providing  the  information  base 
necessary  for  sound  policymaking. 
Examples  include  censuses  and  surveys 
of  juveniles  in  facilities  and  on 
probation,  an  acciu'ate  program 
directory  for  use  in  the  censuses  and 
surveys,  and  a  data  analysis  project. 

Child  Abuse  and  Neglect  and 
Dependency  Courts 

Three  programs  fall  within  this 
category:  Safe  Kids/Safe  Streets: 
Commimity  Approaches  to  Reducing 
Abuse  and  Neglect  and  Preventing 
Delinquency,  its  national  evaluation, 
and  a  research  program  focusing 
specifically  on  the  issue  of  child 
neglect. 

Overarching 

In  addition  to  the  activities  in  the  four 
categories  described  above,  OJJDP 
supports  programs  in  a  broader, 
overarching  category.  These  are 
programs  with  significant  elements 
common  to  more  than  one  of  the  other 
four  categories.  Among  the  overarching 
programs  is  a  major  longitudinal  study 
of  the  causes  and  correlates  of 
delinquency,  which  is  also  providing  an 
opportunity  for  an  examination  of  the 
intergenerational  transmission  of 
antisocial  behavior.  School  violence  is 
addressed  by  a  university-based 
consortium  and  by  a  national  resource 
center.  One  initiative  is  assisting  six 
communities  in  implementing 
comprehensive  programs  to  reduce 
youth  violence  and  delinquency. 
Another  program  is  evaluating  a 
demonstration  program  for  reducing 
truancy.  Research-based  guidance  will 
be  provided  to  States  and  others  to 
improve  juvenile  justice  services  for  . 
students  with  disabilities.  OJJDP 
proposes  to  continue  a  crime  prevention 


center  whose  tasks  include  investigating 
the  reasons  for  the  overrepresentation  of 
minorities  in  the  Texas  juvenile  justice 
system.  Finally,  national-level  statistical 
support,  training  and  technical 
assistance  programs,  and  a 
clearinghouse  are  included  in  the 
overarching  category,  as  are  an  OJJDP 
management  evaluation  contract  and 
telecommunications  assistance. 

Descriptions  of  the  specific  programs 
in  each  of  the  five  categories  follow  the 
discussion  of  new  programs. 

New  Progmms 

As  stated  earlier,  because  this 
Proposed  Plan  is  being  published  before 
the  FY  2000  appropriation  is  enacted, 
possible  new  programming  can  be 
discussed  only  in  the  most  general 
terms.  If  there  should  be  sufficient 
funding  to  support  new  programs  in 
addition  to  those  proposed  for 
continuation  funding,  OJJDP  is 
considering  10  broad  areas  in  which 
new  programs  might  be  funded  in  FY 
2000.  The  public  is  asked  to  comment 
on  these  proposed  areas,  which  are 
described  briefly  below. 

1.  Improving  the  Juvenile  Sanctioning 
System 

OJJDP  is  considering  several  efforts  to 
improve  the  juvenile  sanctioning 
system.  As  a  result  of  new  State  laws 
over  the  past  decade,  juvenile 
correctional  systems  are  increasingly 
being  burdened  with  older,  more  violent 
offenders,  while  still  having 
responsibility  to  serve  less  serious 
offenders.  Areas  of  interest  for  possible 
ilew  programs  concerning  sanctions 
include  screening  and  assessment,  key 
clinical  issues,  school-based  probation 
services,  educational  needs  of  juveniles 
in  corrections  and  detention,  training 
and  technical  assistance  for  juvenile 
probation  officers,  improvements  in  and 
alternatives  to  detention,  and 
correctional  treatment  and  transition 
programs  for  juvenile  offenders. 

2.  Developing  and  Studying  Programs 
Addressing  Female  Offenders 

OJJDP  proposes  to  support 
demonstration  projects  to  test  promising 
programs  that  target  the  unique  needs  of 
female  offenders.  Recent  research 
indicates  that  females  have  become 
increasingly  involved  in  more  serious 
and  violent  delinquent  behavior,  but 
research  on  female  delinquency  is  often 
secondary  to  the  study  of  males. 
Although  male  and  female  delinquents 
experience  many  of  the  same  problems 
(e.g.,  chaotic  home  environments, 
poverty,  substance  abuse),  female 
offenders  have  unique  needs  (e.g., 
sexual  abuse  and  teen  pregnancy)  that 


challenge  the  ability  of  the  justice 
system  to  provide  appropriate 
treatment. 

3.  Monitoring  and  Understanding  the 
"Whys"  Behind  Juvenile  Crime  Trends 

OJJDP  is  considering  support  for  a 
rigorous  study  to  better  imderstand 
juvenile  crime  trends.  Numerous 
explanations  have  been  offered  for  the 
recent  decline  in  the  juvenile  violent 
crime  rate  but  none  with  a  solid 
empirical  basis.  A  local-level  inquiry 
would  explore  a  wide  range  of  factors 
including  policy,  programmatic  and 
community'  initiatives,  and  other 
potential  variables  that  may  help 
explain  commimity  trends.  Both 
retrospective  and  prospective 
approaches  are  contemplated  for  better 
understanding  juvenile  crime  trends. 

4.  Developing  Blueprint  Programs 
Through  Replication  and  Evaluation 

Another  effort  under  consideration 
involves  building  on  the  work  currently 
being  done  through  the  Blueprints  for 
Violence  Prevention  project  at  the 
Center  for  the  Study  and  Prevention  of 
Violence  (CSPV)  at  the  University  of 
Colorado.  In  the  course  of  identifying  10 
effective  "blueprint"  programs,  GSPV 
also  found  a  number  of  highly 
promising  programs  that  fit  some,  but 
not  all,  of  its  criteria  for  proven 
effectiveness.  OJJDP  is  considering 
funding  a  new  project  that  would 
replicate  some  of  these  promising 
programs  in  communities  that 
demonstrate  a  capacity  to  implement 
and  rigorously  evaluate  them,  with  the 
goal  of  increasing  the  number  of 
programs  that  communities  can 
confidently  implement  to  reduce  their 
levels  of  youth  violence,  substance 
abuse,  and  delinquency  through 
prevention,  early  intervention,  and 
treatment. 

5.  Replicating  Effective  Juvenile 
Delinquency  Prevention  and  Treatment 
Program  Models  on  Native  American 
Tribal  Lands  and  in  Alaskan  Native 
Communities 

In  this  program  area,  OJJDP  would 
support  an  effort  to  assist  Native 
American  tribes  in  adapting  a  selected 
group  of  program  models  proven  to  be 
effective  in  communities  outside  Native 
American  settings.  The  process  would 
draw  on  ethnographic  and  applied 
behavioral  science  skills  and 
techniques.  The  end  products  would 
include  a  replicable  process  to  facilitate 
future  tribal  adaption  and  a  set  of 
"generic"  program  models  with 
potential  permutations  reflecting 
variations  across  Native  American 
cultures.  Four  tribes  funded  by  OJJDP 
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firom  1992  to  1995  demonstrated  that 
Native  American  tribes  and  Alaskan 
Native  communities  can  benefit  from 
assistance  designed  to  accelerate 
program  development  but  that  they 
require  a  significant  level  of  technical 
assistance  rooted  in  understanding  of 
Native  American  culture,  history,  and 
tradition. 

6.  Developing  and  Evaluating  Model 
Practices  Regarding  the  Efficacy  of 
Delinquency  and  Dependency  Courts 

OJJDP  is  considering  two  efforts  to 
assist  the  juvenile  court  system  in 
appropriately  and  efficiently  handling 
cases  involving  juvenile  delinquency 
and  dependency:  one  would  evaluate 
the  effectiveness  of  model  dependency 
courts  that  are  being  implemented 
throughout  the  United  States  and  one 
would  develop  a  model  juvenile 
delinquency  court,  including  effective 
risk  and  needs  assessment,  best 
practices  intake  and  probation  services, 
and  placement  options.  OJJDP  would 
determine  best  practices  by  a  survey  of 
courts. 

7.  Reducing  Lead  and  Environmental 
Hazards 

OJJDP  is  considering  support  for  a 
coordinated,  interagency  prevention, 
education,  and  intervention  program  to 
build  local  capacity  through  training 
and  technical  assistance  to  solve  the 
problem  of  lead  and  other 
environmental  hazards  that  affect 
children.  Funding  might  also  be 
provided  for  a  limited  pilot 
demonstration.  Children  with  elevated 
levels  of  lead  in  their  blood  fi'equently 
suffer  from  physical,  neurobiological, 
and  cognitive  impairment,  and  possibly 
bom  later  behavioral  problems, 
including  aggression  and  delinquency. 

8.  Addressing  the  Problem  of  Juvenile 
Sex  Offending 

OJJDP  is  considering  support  for  an 
effort  to  inventory  the  research, 
evaluation,  and  treatment  efforts 
currently  under  way  and  completed  in 
the  area  of  juvenile  sex  offending,  to 
assess  these  efforts,  to  identify  needs 
that  might  be  supported  in  the  future, 
and  to  outline  an  action  plan  to  address 
these  issues.  An  additional  product 
would  be  an  assessment  of  the 
feasibility  of  developing  a  technical 
assistance  and  training  program.  OJJDP 
would  also  consider  support  for  the 
development  of  assessment  instruments. 
Multiple  efforts  in  the  areas  of  research, 
evaluation,  and  service  programs  for 
juvenile  sex  offenders  are  imder  way, 
but  no  unified  inventory  exists  to 
provide  an  understanding  of  the  status 
of  knowledge  or  treatment  opportunities 


in  this  area,  nor  is  there  an 
understanding  of  how  these  activities 
relate  to  each  other  or  build  upon  an 
existing  knowledge  base. 

9.  Developing  Prevention  and  Treatment 
Programs  for  Status  Offenders 

OJJDP  is  considering  funding 
programs  that  would  identify  the  extent 
and  nature  of  status  offending, 
inventory  best  practices  in  addressing 
this  behavior  from  around  the  county, 
and  support  demonstration  and 
replication  of  effective  programs  for 
dealing  with  these  offenders.  Juveniles 
who  commit  status  offenses  (truancy, 
running  away,  curfew  violations, 
incorrigibility,  etc.)  are  very  often  taking 
their  first  steps  into  the  juvenile  justice 
system.  Prevention  and  treatment  at  this 
early  stage  are  less  expensive  and  more 
effective  than  efforts  to  change 
subsequent  delinquent  behavior. 

10.  Supporting  Field  Initiated  Research 
and  Evaluation  Programs 

OJJDP  is  considering  support  for  field- 
initiated  research  and  evaluation 
projects  that  complement  the  new  and 
current  programs  outlined  in  this 
Proposed  Program  Plan.  OJJDP  would 
provide  funding  for  iimovative  and 
rigorous  research  that  supports  its 
mission  in  significant  and  creative 
ways.  Topics  explored  in  past  OJJDP- 
funded  field-initiated  research  include 
mental  health  issues  in  the  juvenile 
justice  system;  juvenile  sex  offending; 
gangs;  evaluation  of  juvenile  justice 
programs  for  female  juvenile  offenders; 
juvenile  justice  system  operations, 
sanctions,  and  treatments;  and  Native 
American  juvenile  justice  and 
delinquency  prevention. 

Fiscal  Year  2000  Pmgmms 

The  programs  that  OJJDP  proposes  to 
fund  in  FY  2000  are  listed 
alphabetically  and  summarized  within 
each  of  the  five  categories:  Overarching, 
Public  Safety  and  Law  Enforcement, 
Strengthening  the  Juvenile  Justice 
System,  Delinquency  Prevention  and 
Intervention,  and  Child  Abuse  and 
Neglect  and  Dependency  Courts. 

With  regard  to  implementation  sites 
and  other  descriptive  data  and 
information,  program  priorities  within 
each  category  will  be  determined  based 
on  grantee  performance,  application 
quality,  fund  availability,  and  other 
factors. 

As  part  of  the  appropriations  process, 
Congress  is  likely  to  identify  a  number 
of  programs  for  funding  consideration 
with  regard  to  the  grantee(s),  the  amount 
of  funds,  or  both.  These  programs  will 
be  listed  in  the  Final  Program  Plan. 
Congress  is  also  likely  to  direct  OJJDP  to 


examine  certain  programs,  provide 
assistance  to  them  if  warranted,  and 
report  to  the  Committees  on 
Appropriations  of  both  the  House  and 
the  Senate  on  its  intention  for  each  one. 
These  programs  will  also  be  listed  in  the 
Final  Program  Plan. 

Fiscal  Year  2000  Program  Listing 

Overarching 

Center  for  Students  with  Disabilities  in 

the  Juvenile  Justice  System 
Coalition  for  Juvenile  Justice 
Evaluation  of  the  Truancy  Reduction 

Program 
Hamilton  Fish  National  Institute  on 

School  and  Community  Violence 
Insular  Area  Support 
Intergenerational  Transmission  of 

Antisocial  Behavior  Project 
Juvenile  Justice  Clearinghouse 
Juvenile  Justice  Statistics  and  Systems 

Development 
National  Resource  Center  for  Safe 

Schools 
National  Training  and  Technical 

Assistance  Center 
OJJDP  Management  Evaluation  Contract 
OJJDP  Technical  Assistance  Support 

Contract — ^Juvenile  Justice  Resource 

Center 
Program  of  Research  on  the  Causes  and 

Correlates  of  Delinquency 
SafeFutures:  Partnerships  To  Reduce 

Youth  Violence  and  Delinquency 
Technical  Assistance  for  State 

Legislatures 
Telecommunications  Assistance 
Texas  Juvenile  Crime  Prevention  Center 

at  Prairie  View  A&M  University — 

Enhancing  Personal  Training  and 

Understanding  Minority 

Overrepresentation  in  the  Juvenile 

Justice  System 
Training  and  Technical  Assistance 

Coordination  for  the  SafeFutures  and 

Safe  Kids/Safe  Streets  Initiatives 

Public  Safety  and  Law  Enforcement 

Child  Development-Commimity- 

Oriented  Policinc  [CD-CP) 
Education  on  Gim  Violence  and  Safety 
Evaluation  of  the  Comprehensive 

Community-Wide  Approach  to  Gang 

Prevention,  Intervention,  and 

Suppression  Program 
Evaluation  of  the  Partnerships  To 

Reduce  Juvenile  Gim  Violence 

Program 
Evaluation  of  the  Rural  Gang  Initiative 
Evaluation  of  the  Transfer  of 

Responsibility  for  Child  Protective 

Investigations  to  Law  Enforcement 

Agencies 
Gang-Free  Communities  Initiative 
Gang  Prevention  Through  Targeted 

Outreach  (Boys  &  Girls  Clubs) 
Juvenile  Justice  Law  Enforcement 

Training  and  Technical  Assistance 

Program 
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National  Youth  Gang  Center 
Partnerships  To  Reduce  Juvenile  Gun 

Violence 
Rural  Gang  Initiative  Demonstration 

Sites 
Technical  Assistance  to  Gang-Free 

Schools  and  Communities  Initiatives 
Training  and  Technical  Assistance  for 

the  Rural  Gang  Initiative 

Delinquency  Prevention  and 
Intervention 

Advertising  Campaign — Investing  in 

Youth  for  a  Safer  Futuire 
America's  Promise:  Enhanced 

Collaboration 
Arts  and  At-Risk  Youth 
Arts  I*rograms  for  Juvenile  Offenders  in 

Detention  and  Corrections 
Assessing  Alcohol,  Drug,  and  Mental 

Health  Disorders 
Communities  in  Schools — Federal 

Interagency  Partnership 
The  Congress  of  National  Black 

Churches:  National  Anti-Drug  Abuse/ 

Violence  Campaign  (NADVC) 
A  Demonstration  Afterschool  Program 
Diffusion  of  State  Risk-and  Protective- 
Factor  Focused  Prevention 
Hate  Crime 
Midtisite,  Multimodal  Treatment  Study 

of  Children  With  Attention  Deficit/ 

Hyperactivity  Disorder 
National  Center  for  Conflict  Resolution 

Education 
Nurse  Home  Visitation 
Partnerships  for  Preventing  Violence 
Proactive  Youth  Program 
Professional  Development  in  Effective 

Classroom  and  Conflict  Management 
Risk  Reduction  Via  Promotion  of  Youth 

Development 
Strengthening  Services  for  Chemically 

Involved  Children,  Youth,  and 

Families 
Training  and  Technical  Assistance 

Program  for  the  Arts  Programs  for 

Juvenile  Offenders  in  Detention  and 

Corrections  Initiative 
Truancy  Reduction  Demonstration 

Program 

Strengthening  the  Juvenile  Justice 
System 

Balanced  and  Restorative  Justice  (BARJ) 

Training  Project 
Building  Block^  for  Youth 
Census  of  Juveniles  in  Residential 

Placement 
Circles  of  Care  Program 
Community  Assessment  Center 
Comprehensive  Children  and  Families 

Mental  Health  Training  and  Technical 

Assistance 
Development  of  the  Comprehensive 

Strategy  for  Serious,  Violent,  and 

Chronic  Juvenile  Offenders 
Development  of  Conduct  Disorder  in 

Girls 


Evaluation  of  the  Department  of  Labor's 

Education  and  Training  for  Youthful 

Offenders  Initiative 
Evaluation  of  the  Intensive  Commimity- 

Based  Aftercare  Program 
Evaluation  of  Teen  Courts 
Helping  Communities  To  Promote 

Youth  Development 
Intensive  Community-Based  Aftercare 

Demonstration  and  Technical 

Assistance  Program 
Juvenile  Defender  Training,  Technical 

Assistance,  and  Resource  Center 
The  Juvenile  Justice  Prosecution  Unit 
Juvenile  Residential  Facility  Census 
Linking  Balanced  and  Restorative 

Justice  and  Adolescents  (LIBRA) 
National  Juvenile  Justice  Data  Analysis 

Project 
National  Juvenile  Justice  Program 

Directory 
The  National  Longitudinal  Smvey  of 

Youth  97 
Performance-Based  Standards  for 

Juvenile  Correction  and  Detention 

Facilities 
San  Francisco  Juvenile  Justice  Local 

Action  Plan — Delancy  Street  Initiative 
Survey  of  Juvenile  Probation 
Technical  Assistance  to  Native 

Americam  Tribes  and  Alaskan  Native 

Communities 
TeenSupreme  Career  Preparation 

Initiative 
Training  and  Technical  Support  for 

State  and  Local  Jurisdictional  Teams 

To  Focus  on  Juvenile  Corrections  and 

Detention  Overcrowding 

Child  Abuse  and  Neglect  and 
Dependency  Courts 

National  Evaluation  of  the  Safe  Kids/ 

Safe  Streets  Program 
Research  on  Child  Neglect 
Safe  Kids/Safe  Streets:  Community 
Approaches  to  Reducing  Abuse  and 
Neglect  and  Preventing  Delinquency 

Orerarching 

Center  for  Students  With  Disabilities  in 
the  Juvenile  Justice  System 

During  FY  1999,  OJJDP  undertook  a 
joint  initiative  writh  the  Office  of  Special 
Education  and  Rehabilitative  Services, 
U.S.  Department  of  Education  to 
establish  a  Center  for  Students  with 
Disabilities  in  the  Juvenile  Justice 
System.  The  Secretary  of  Education  and 
the  Attorney  General  expect  this  project 
to  have  a  significant  impact  on  the 
improvement  of  juvenile  justice  system 
services  for  students  with  disabilities. 
Improvements  in  the  areas  of 
prevention,  educational  services,  and 
reintegration  based  on  a  combination  of 
research,  training,  and  technical 
assistance  will  lead  to  improved  results 
for  children  and  youth  with  disabilities. 


The  Center  for  Students  with 
Disabilities  in  the  Juvenile  Justice 
System  will  provide  guidance  and 
assistance  to  States,  schools,  justice 
programs,  families,  and  communities  to 
design,  implement,  and  evaluate 
comprehensive  educational  programs, 
based  on  research-validated  practices, 
for  students  with  disabilities  who  are 
within  the  juvenile  justice  system. 

This  program  will  be  implemented  by 
the  University  of  Maryland  through  an 
award  by  the  U.S.  Department  of 
Education.  No  additional  applications 
wrill  be  solicited  in  FY  2000. 

Coalition  for  Juvenile  Justice 

This  project  supports  the  Coalition  in 
its  efforts  to  meet  die  statutory  mandates 
through  the  development  of  a  technical 
assistance  capability  that  provides 
training,  technical  assistance,  and 
information  to  the  State  Juvenile  Justice 
Advisory  Groups.  This  would  be 
accomplished  through  a  series  of 
regional  training  and  information 
workshops  and  a  national  conference 
designed  to  address  the  needs  of  the 
membership  of  the  Coalition. 

This  project  would  be  implemented 
by  the  current  grantee,  the  Coalition  for 
Juvenile  Justice.  No  additional 
applications  would  be  solicited  in  FY 
2000. 

Evaluation  of  the  Truancy  Reduction 
Demonstration  Progmm 

]n  FY  1999,  OJJDP  awarded  funds  to 
eight  sites  aroimd  the  coimtry  to 
implement  truancy  reduction  projects. 
These  sites  included  Athens,  GA;  Contra 
Costa,  CA;  Honolulu,  HA;  Houston,  TX; 
Jacksonville,  FL;  King  County,  WA; 
Suffolk  County,  NY;  and  Tacoma,  WA. 
Grantees  represent  a  diversity  of  models 
and  geographic  locations.  OJJDP  also 
selected  the  Colorado  Foundation  for 
Families  and  Children  (CFFC)  to 
conduct  the  national  evaluation  of  the 
Truancy  Reduction  Demonstration 
Program.  As  part  of  the  evaluation, 
CFFC  will  (1)  determine  how 
community  collaboration  can  impact 
truancy  reduction  and  lead  to  systemic 
reform,  and  (2)  assist  OJJDP  in  the 
development  of  a  commimity 
collaborative  truancy  reduction  program 
model  and  identify  the  essential 
elements  of  that  model.  To  this  end, 
CFFC  is  helping  project  sites  to  further 
identify  and  docimient  the  natiu^  of  the 
truancy  problem  in  their  communities, 
enhance  the  process  of  effective  truancy 
reduction  planning  and  collaboration, 
and  incorporate  that  process  into  the 
implementation  of  the  Truancy 
Reduction  Demonstration  Program  at 
each  site.  In  addition,  CFFC  is  assisting 
sites  in  collecting  information  on  truant 
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youth  and  documenting  services.  The 
project  is  scheduled  to  last  3V2  years. 

Tnis  project  will  be  implemented  by 
the  current  grantee,  Colorado 
Foundation  for  Families  and  Children. 
No  additional  applications  will  be 
soUcited  in  FY  2000. 

Hamilton  Fish  National  Institute  on 
School  and  Community  Violence 

The  Institute,  with  assistance  from 
OJJDP,  was  founded  in  1997  to  serve  as 
a  national  resource  to  test  the 
effectiveness  of  school  violence 
prevention  methods  and  to  develop 
more  effective  violence  prevention 
strategies.  The  Institute's  goal  is  to 
determine  what  works  and  what  can  be 
replicated  to  reduce  violence  in 
America's  schools  and  their  immediate 
communities.  The  Institute  works  with 
a  consortiimi  of  seven  universities 
whose  key  staff  have  expertise  in 
adolescent  violence,  criminology,  law 
enforcement,  substance  abuse,  juvenile 
justice,  gangs,  public  health,  education, 
behavior  disorders,  social  skills 
development  and  prevention  programs. 
The  George  Washington  University 
develops  and  tests  violence  prevention 
strategies  in  collaboration  with  the 
following  imiversities:  Eastern  Kentucky 
University,  Florida  State  University, 
Morehouse  School  of  Medicine, 
Syracuse  University,  University  of 
Oregon,  and  University  of  Wisconsin- 
Milwaukee. 

This  project  will  be  implemented  by 
the  ciuxent  grantee,  George  Washington 
University.  No  additional  applications 
will  be  solicited  in  FY  2000. 

Insular  Area  Support 

The  purpose  of  this  statutorily 
required  program  is  to  provide  support 
to  the  U.S.  Virgin  Islands,  Guam,    . 
American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  Funds  are  available  to  address 
the  special  needs  and  problems  of 
juvenile  delinquency  in  these  insular 
areas,  as  specified  by  Section  261(e)  of 
the  JJDP  Act  of  1974,  as  amended,  42 
U.S.C.  §  5665(e). 

Intergenerational  Tmnsmission  of 
Antisocial  Behavior  Project 

The  purpose  of  this  project  is  to 
expand  on  the  Rochester  Youth 
Development  Study  by  examining  the 
development  of  antisocial  behavior  and 
delinquency  in  the  children  of  the 
original  Rochester,  NY,  subjects  of 
OJJDP's  Program  of  Research  on  the 
Causes  and  Correlates  of  Delinquency. 
By  age  21, 40  percent  of  the  original 
Rochester  subjects  were  parents.  This 
provides  a  unique  opportunity  to 
examine  and  track  the  development  of 


delinquent  behavior  across  three 
generations  in  a  particularly  high-risk 
sample.  Results  of  the  study  should 
provide  useful  findings  with  policy 
implications  for  prevention  programs. 
The  program  is  being  funded  under  an 
FY  1998  interagency  agreement  between 
OJJDP  and  the  National  Institute  of 
Mental  Health. 

The  project  will  be  implemented  by 
the  current  grantee,  SUhTY  Research 
Foiindation.  No  additional  applications 
will  be  solicited  in  FY  2000. 

Juvenile  Justice  Clearinghouse 

A  component  of  the  National  Criminal 
Justice  Reference  Service  (NCJRS),  the 
Juvenile  Justice  Clearinghouse  (JJC) 
collects,  synthesizes,  and  disseminates 
information  on  all  aspects  of  juvenile 
justice.  OJJDP  established  the 
Clearinghouse  in  1979  to  serve  the 
juvenile  justice  community,  legislators, 
the  media,  and  the  public.  JJC  offers  toll- 
free  telephone  access  to  information; 
prepares  specialized  responses  to 
information  requests;  produces, 
warehouses,  and  distributes  OJJDP 
publications;  exhibits  at  national 
conferences;  maintains  a  comprehensive 
juvenile  justice  library  and  database; 
and  administers  several  electronic 
information  resources.  NCJRS  is 
administered  by  the  National  Institute  of 
Justice  (NIJ)  imder  a  competitively 
awarded  contract  to  Aspen  Systems 
Corporation. 

Tnis  program  will  be  implemented  by 
the  current  contractor.  Aspen  Systems 
Corporation.  No  additional  applications 
will  be  solicited  in  FY  2000. 

Juvenile  Justice  Statistics  and  Systems 
Development  Program 

The  Juvenile  Justice  Statistics  and 
Systems  Development  (SSD)  Program 
was  competitively  awarded  in  1990  to 
the  National  Center  for  Juvenile  Justice 
(NCJJ)  to  improve  national.  State,  and 
local  statistics  on  juveniles  as  victims 
and  offenders.  The  SSD  project  has 
traditionally  consisted  of  three  tracks  of 
work:  National  Statistics, 
Dissemination,  and  Systems 
Development,  hi  FY  2000,  NCJJ  will 
continue  many  activities  under  the  first 
two  tracks,  including  maintaining  an 
extensive  library  of  data  files,  producing 
Easy  Access  software  packages  and  the 
Web-based  OJJDP  Statistical  Briefing 
Book,  and  continuing  to  service  requests 
for  juvenile  justice  information.  In  FY 
2000,  additional  funding  from  OJJDP 
will  also  enable  NCJJ  to  enhance 
activities  under  the  Systems 
Development  track  of  the  project. 

To  meet  the  challenge  of  managing 
the  cases  of  youth  within  their 
jurisdiction  effectively  and  efficiently. 


juvenile  court  administrators  and  judges 
need  ready  access  to  information  that 
will  support  the  operation, 
management,  and  decisionmaking  of  the 
full-service  juvenile  court  system. 
Knowledge  and  decisionmaking  (which 
should  be  the  hallmark  of  every  juvenile 
justice  system)  requires  not  just  the 
collection  of  data,  but  the  collaboration 
of  the  commimity  leaders  who  will  give 
meaning  to  the  data.  This  is  the  focus  of 
the  forthcoming  book.  Juvenile  Justice 
With  Eyes  Open,  which  will  be 
published  in  FY  2000  as  part  of  the 
Statistics  and  Systems  Development 
Project  (Systems  Development  Track). 
Also  in  FY  2000,  NCJJ  will  use  the 
principles  outlined  in  this  publication 
to  develop  and  field-test  an  approach 
that  local  jurisdictions  can  employ  to 
systematically  identify  and  then  fulfill 
their  local  information  needs.  This 
includes  training  local  juvenile  justice 
leaders  in  the  rational  decisionmaking 
model  (RDM)  as  a  design  tool  for 
management  information  systems; 
developing  data  specifications  for  an 
effective  information  system  to  meet 
operational,  management,  and  research 
needs;  identifying  data  needs  from 
collateral  service  providers  and  data 
that  would  be  of  use  to  collaterals;  and 
modeling  agreements  and  protocols 
with  collateral  service  providers  to 
share  case-level  and/or  aggregate  data. 
This  project  would  be  implemented 
by  the  ciuxent  grantee,  the  National 
Center  for  Juvenile  Justice.  No 
additional  applications  would  be 
solicited  in  FY  2000. 

National  Resource  Center  for  Safe 
Schools 

Since  1984,  OJJDP  and  the  U.S. 
Department  of  Education  have  provided 
joint  funding  to  promote  safe  schools. 
This  work  has  focused  national 
attention  on  cooperative  solutions  to 
problems  that  disrupt  the  educational 
process.  Because  an  estimated  3  million 
incidents  of  crime  Occur  in  America's 
schools  each  year,  it  is  clear  that  this 
problem  continues  to  plague  many 
schools,  threatening  students'  safety  and 
undermining  the  learning  environment. 
With  FY  1998  funding,  the  U.S. 
Department  of  Education's  Safe  and 
Drug-Free  Schools  Program  and  OJJDP 
established  the  National  Resource 
Center  for  Safe  Schools  under  a  3-year 
project  period.  This  project  expanded 
the  scope  and  provision  of  previous 
training  and  technical  assistance  to 
communities  and  school  districts  across 
the  country.  The  grantee  is  working  to 
help  schools  develop  and  put  in  place 
comprehensive  safe  school  plans.  It 
does  this  through  onsite  training  and 
consultation  to  schools  and 
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communities,  by  creating  and 
distributing  resource  materials  and 
tools,  through  Web-based  information 
services,  and  by  partnering  with  State- 
level  agencies  to  build  State  capacity  to 
assist  local  education  agencies.  Through 
the  inclusion  on  the  project's  Advisory 
Committee  of  representatives  of 
Hamilton  Fish  National  histitute  on 
School  and  Community  Violence  and 
other  school-related  training  and 
technical  assistance  providers,  this 
project  has  developed  training  materials 
and  information  resources  based  on  the 
latest  research  findings  on  effective 
programs  and  best  practices. 

Tne  project  will  continue  to  be 
implemented  by  the  current  grantee. 
Northwest  Regional  Educational 
Laboratory.  No  additional  applications 
will  be  solicited  in  FY  2000. 

National  Training  and  Technical 
Assistance  Center 

The  National  Juvenile  Justice  and 
Delinquency  Prevention  Training  and 
Technical  Assistance  Center  (NTTAC) 
was  established  in  FY  1995  under  a 
competitive  3-year  project  period  award. 
NTTAC  serves  as  a  national  training  and 
technical  assistance  clearinghouse, 
inventorying  and  coordinating  the 
integrated  delivery  of  juvenile  justice 
training  and  technical  assistance 
resources  and  establishing  a  database  of 
these  resources. 

NTTAC's  funding  in  FY  1996 
provided  services  in  the  form  of 
coordinated  technical  assistance 
support  for  OJJDP's  SafeFutures  and 
gang  program  initiatives,  continued 
promotion  of  collaboration  between 
OJJDP  training  and  technical  assistance 
providers,  developed  training/technical 
assistance  materials,  and  completed  and 
disseminated  the  first  OJJDP  Training 
and  Technical  Assistance  Resource 
Catalog. 

In  FY  1997,  NTTAC  disseminated  a 
second,  updated  Training  and  Technical 
Assistance  Resource  Catalog;  created  a 
Web  site  for  the  Center  and  a  ListServe 
for  the  Children,  Youth  and  Affinity 
Group;  held  three  focus  groups  on  needs 
assessments;  and  coordinated  and 
provided  38  instances  of  technical 
assistance  in  conjunction  with  OJJDP's 
training  and  technical  assistance 
grantees  and  contractors. 

In  FY  1998,  NTTAC  finalized  the 
jurisdictional  team  training  and 
technical  assistance  packages  on  critical 
needs  in  the  juvenile  justice  system, 
updated  the  resource  catalog,  facilitated 
the  annual  OJJDP  training  and  technical 
assistance  grantee  and  contractor 
meeting,  continued  to  update  the 
repository  of  training  and  technical 
assistance  materials  and  the  electronic 


database  of  training  and  technical 
assistance  materials,  and  continued  to 
respond  to  training  and  technical 
assistance  requests  from  the  field. 

In  FY  1999,  NTTAC  was  operated  by 
OJJDP  staff  vdth  the  support  of  the 
Juvenile  Justice  Clearinghouse, 
providing  clearinghouse  services  and 
maintenance  of  the  800  niunber.  The 
Fourth  Grantee-Contractor  meeting  was 
conducted  by  OJJDP  staff  in  Chicago  and 
the  training  and  technical  protocols 
developed  in  1998  were  discussed  for 
final  issue.  These  are  being  finalized 
and  will  be  disseminated  in  FY  2000.  A 
contract  was  awarded  to  Caliber 
Associates  to  continue  implementation 
of  the  Center. 

This  project  wall  be  implemented  by 
the  current  grantee,  Caliber  Associates. 
No  additional  applications  will  be 
solicited  in  FY  2000. 

OJJDP  Management  Evaluation  Contract 

This  contract  was  competitively 
awarded  in  FY  1999  to  Caliber 
Associates  for  a  period  of  3  years  to 
provide  OJJDP  with  an  expert  resource 
to  perform  independent  program 
evaluations  and  assist  in  implementing 
evaluation  activities.  Evaluations  may 
be  conducted  on  OJJDP-funded 
programs  and  on  other  programs 
designed  to  prevent  and  treat  juvenile 
delinquency.  The  time  and  cost  of  each 
evaluation  depends  on  program 
complexity,  availability  of  data,  and 
purpose  of  the  evaluation.  Because  the 
purpose  of  many  evaluations  is  to 
inform  management  decisions,  the 
completion  of  an  evaluation  and 
submission  of  a  report  may  be  required 
in  a  specific  and,  often,  short  time 
period. 

This  program  will  be  implemented  by 
the  current  contractor.  Caliber 
Associates.  No  additiond  applications 
will  be  solicited  in  FY  2000. 

OJJDP  Technical  Assistance  Support 
Contract — Juvenile  Justice  Resource 
Center 

This  contract  has  been  competitively 
awarded  since  the  mid- 1 980 's  when 
OJJDP  identified  the  need  for  technical 
assistance  support  in  carrying  out  its 
mission.  The  Juvenile  Justice  Resource 
Center  (JJRC)  provides  technical 
assistance  and  support  to  OJJDP,  its 
grantees,  and  the  Coordinating  Coimcil 
on  Juvenile  Justice  and  Delinquency 
Prevention  in  the  areas  of  program 
development,  evaluation,  training,  and 
researcii.  With  assistance  from  expert 
consultants,  JJRC  coordinates  the  peer 
review  process  for  OJJDP  grant 
applications  and  grantee  reports, 
conducts  research  and  prepares  reports 
on  cxirrent  juvenile  justice  issues,  plans 


meetings  and  conferences,  and  provides 
administrative  support  to  various 
Federal  councils  and  boards. 

This  contract  will  be  implemented  by 
the  current  contractor.  Aspen  Systems 
Corporation.  No  additional  applications 
will  be  solicited  in  FY  2000 

Program  of  Research  on  the  Causes  and 
Correlates  of  Delinquency 

Since  1986,  this  longitudinal  study 
has  addressed  a  variety  of  issues  related 
to  juvenile  violence  and  delinquency 
and  has  produced  a  massive  amoimt  of 
information  on  the  causes  and  correlates 
of  delinquent  behavior.  Three  project 
sites  participate:  Institute  of  Behavioral 
Science,  University  of  Colorado  at 
Boulder;  Western  Psychiatric  Institute 
and  Clinic,  University  of  Pittsburgh;  and 
Hindelang  Criminal  Justice  Research 
Center,  University  at  Albany,  State 
University  of  New  York.  The  sites 
pursue  both  collaborative  research 
efforts  and  site-specific  research.  Results 
from  the  study  have  been  used 
extensively  in  the  field  of  juvenile 
justice  and  contributed  significantly  to 
the  development  of  OJJDP's 
Comprehensive  Strategy  for  Serious, 
Violent,  and  Chronic  Juvenile  Offenders 
and  other  program  initiatives. 

This  program  will  be  implemented  by 
the  current  grantees.  No  additional 
applications  will  be  solicited  in  FY 
2000. 

Safe  Futures:  Partnerships  To  Reduce 
Youth  Violence  and  Delinquency 

OJJDP  is  awarding  grants  of  up  to  $1 .4 
million  annually  to  each  of  six 
communities  for  a  5-year  project  period 
that  began  in  FY  1995,  to  assist  in 
implementing  comprehensive 
community  programs  designed  to 
reduce  youth  violence  and  delinquency. 
Boston,  MA;  Contra  Costa  County,  CA; 
Fort  Belknap,  MT  (tribal  site);  Imperial 
County,  CA  {rural  site);  St.  Louis,  MO; 
and  Seattle,  WA,  were  competitively 
selected  to  receive  awards  under  the 
SafeFutures  program  on  the  basis  of 
their  substantial  planning  and  progress 
in  community  assessment  and  strategic 
planning  to  address  delinquency. 

SafeFutures  seeks  to  prevent  and 
control  youth  crime  and  victimization 
through  the  creation  of  a  continuum  of 
care  in  communities.  This  continuum 
enables  communities  to  be  responsive  to 
the  needs  of  youth  at  critical  stages  of 
their  development  by  providing  an 
appropriate  range  of  prevention, 
intervention,  treatment,  and  sanctions 
programs. 

Each  of  the  six  sites  will  continue  to 
provide  a  set  of  services  that  builds  on 
community  strengths  and  existing 
services  and  fills  in  gaps  within  their 
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existing  continuum.  These  services 
include  family  strengthening:  after 
school  activities;  mentoring:  treatment 
alternatives  for  juvenile  female 
offenders;  mental  health  services;  day 
treatment;  graduated  sanctions  for 
serious,  violent,  and  chronic  juvenile 
offenders:  and  gang  prevention, 
intervention,  and  suppression.-  Chuing 
the  fourth  year  of  the  project,  specific 
attention  will  be  given  to  care 
coordination  and  program 
sustainability. 

A  national  evaluation  is  being 
conducted  by  the  Urban  Institute  to 
determine  the  success  of  the  initiative 
and  track  lessons  learned  at  each  of  the 
six  sites.  OJJDP  has  also  committed  a 
cadre  of  training  and  technical 
assistance  (TTA)  resources  to 
SafeFutures  through  a  full-time  TTA 
coordinator  for  SafeFutures  and  a  host 
of  partner  organizations  committed  to 
assisting  SafeFutures  sites. 

SafeFutures  activities  will  be  carried 
out  by  the  six  current  grantees.  No 
additional  applications  will  be  solicited 
in  FY  2000. 

Technical  Assistance  for  State 
Legislatures 

Since  FY  1995,  OJJDP  has  awarded 
annual  grants  to  the  National 
Conference  of  State  Legislatures  to 
provide  relevant,  timely  information  on 
comprehensive  approaches  in  juvenile 
justice  to  aid  State  legislators  in 
improving  State  juvenile  justice 
systems.  Nearly  every  State  has  enacted, 
or  is  considering,  statutory  changes 
affecting  the  juvenile  justice  system. 
This  project  has  helped  policymakers 
understand  the  ramifications  and 
nuances  of  juvenile  justice  reform.  The 
grant  has  improved  capacity  for  the 
delivery  of  information  services  to 
legislatures.  The  project  also  supports 
increased  communication  between  State 
legislators  and  State  and  local  leaders 
who  influence  decisionmaking 
regarding  juvenile  Justice  issues. 

The  project  would  be  implemented  by 
the  current  grantee,  the  National 
Conference  on  State  Legislatures.  No 
additional  applications  would  be 
solicited  in  FY  2000. 

Telecommunications  Assistance 

OJJDP  uses  information  technology 
and  distance  training  to  facilitate  access 
to  information  and  training  for  juvenile 
justice  professionals.  This  cost-effective 
mediiun  enhances  OJJDP's  ability  to 
share  with  the  field  salient  elements  of 
the  most  effective  or  promising 
approaches  to  various  juvenile  justice 
issues.  In  FY  1995.  OJJDP  awarded  a 
competitive  grant  to  Eastern  Kentucky 
University  (EKU)  to  produce  live 
satellite  teleconferences.  To  date,  EKU 


has  produced  21  telecasts.  In  FY  1999, 
OJJDP  continued  the  cooperative 
agreement  with  EKU  to  provide  program 
support  and  technical  assistance  for  a 
variety  of  information  technologies  and 
to  explore  linkages  with  key  constituent 
groups  to  advance  mutual  information 
goals  and  objectives.  During  the  past 
year,  EKU  has  experimented  with 
cybercasting  "live"  satellite 
videoconferences  on  the  Internet. 

This  project  would  be  implemented 
by  the  current  grantee.  Eastern  Kentucky 
University.  No  additional  applications 
would  be  solicited  in  FY  2000. 

Texas  Juvenile  Crime  Prevention  Center 
at  Prairie  ViewA6-M  University- 
Enhancing  Personal  Training  and 
Understanding  Minority 
Overrepresentation  in  the  Juvenile 
Justice  System 

This  3-year  project  was  initially 
funded  in  FY  1998.  The  purpose  of  the 
program  was  to  create  the  Texas 
Juvenile  Crime  Prevention  Center  at 
Prairie  View  A&M  University  (the 
Center)  and  to  have  the  Center 
undertake  three  initial  tasks.  These  tasks 
included  the  development  of  a  master's 
degree  in  Forensic  Psychology,  the 
development  of  a  training  institute  for 
the  coordinators  of  13  community  youth 
development  projects,  and  a  study  to 
investigate  the  factors  contributing  to 
the  disproportionate  representation  of 
minority  youth  in  the  Texas  juvenile 
justice  system. 

The  master's  degree  in  Forensic 
Psychology  includes  a  minimum  of  30 
semester  hours,  exclusive  of  thesis.  The 
development  of  the  ciuriculum  and  an 
instrument  to  test  its  effectiveness  will 
occur  in  the  first  2  years  of  the  grant. 
The  courses  for  the  master's  degree  will 
be  taught  in  the  second  and  third  years 
with  the  testing  of  the  effectiveness  of 
the  curriculum  being  completed  by  the 
end  of  the  third  year.  The  objectives  of 
this  ciirriculum  development  are  to 
increase  the  understanding,  knowledge, 
and  skills  of  in-service  professionals 
regarding  juvenile  behaviors;  to  increase 
the  number  of  qualified  professionals 
working  with  juvenile  offenders:  and  to 
decrease  the  number  of  juveniles  who 
become  repeat  offenders. 

The  training  institute  at  Prairie  View 
A&M  University  (PVAMU)  will  focus 
training  on  the  coordinators  of  the  Texas 
Department  of  Protective  and  Regulatory 
Services  Conununity  Youth 
Development  Project.  The  12  counties  in 
Texas  with  the  highest  number  of 
juvenile  arrests  were  selected  to  design 
comprehensive  approaches  to  support 
families  and  enhance  the  positive 
development  of  youth.  PVAMU  is 
offering  the  project  coordinators 
program  management  and  evaluation 


skills  courses.  Each  year  for  3  years  an 
intensive  2-week  course  will  be  offered 
to  the  coordinators  on  managing  and 
monitoring  service  delivery  and  basic 
research  and  evaluation  skills 
development. 

Funding  in  FY  2000  will  allow 
PVAMU  to  implement  and  test  the 
curriculiun  that  has  been  developed  in 
the  first  2  years,  hold  a  third  2-week 
seminar  that  develops  skills  in 
managing  and  monitoring  services  and 
basic  research  and  evaluation  skills  of 
the  youth  development  coordinators, 
and  continue  support  for  the  study  of 
the  overrepresentation  of  minorities  in 
the  Waller  County  Juvenile  Court. 

The  project  will  be  implemented  by 
the  current  grantee,  the  Texas  Juvenile 
Crime  Prevention  Center  at  Prairie  View 
A&M  University).  No  additional 
applications  will  be  solicited  in  FY 
2000. 

Training  and  Technical  Assistance 
Coordination  for  the  SafeFutures  and 
Safe  Kids/Safe  Streets  butiatives 

OJJDP  would  continue  funding  for 
long-term  training  and  technical 
assistance  to  the  SafeFutures  and  Safe 
Kids/Safe  Streets  initiatives.  This 
coordination  effort  builds  local  capacity 
for  implementing  and  sustaining 
effective  continuum-of-care  and  systems 
chance  approaches  in  six  SafeFutures 
and  five  Safe  Kids/Safe  Streets  sites. 
Project  activities  include  assessment, 
identification,  and  coordination  of  the 
implementation  of  training  and 
technical  assistance  needs  at  each  of  the 
sites  and  the  administration  of  cross-site 
training. 

This  program  would  be  implemented 
by  the  current  grantee,  Patricia 
Donahue.  No  additional  applications 
would  be  solicited  in  FY  2000. 

Public  Safety  and  Law  Enforcement 

Child  Development — Community- 
Oriented  Policing  (CD-CP) 

The  Child  Development — 
Community-Oriented  Policing  (CD-CP) 
program  is  an  innovative  partnership 
between  the  New  Haven  Department  of 
Police  Services  and  the  Child  Study 
Center  at  the  Yale  University  School  of 
Medicine  that  addresses  the 
psychological  burdens  on  children, 
families,  and  the  broader  community  as 
children  witness  increasing  levels  of 
community  violence.  In  FY  1993,  OJJDP 
provided  support  to  document 
Yale'New  Haven's  child-centered, 
community-oriented  policing  model. 
The  model  consists  of  interrelated 
training  of  police  officers,  consultation, 
and  teaming  mental  health 
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clinicians  with  law  enforcement  in 
intervening  onsite  with-children  and 
femilies  who  witness  violence.  OJJDP, 
with  first-year  support  from  the  Office 
of  Justice  Programs'  Bureau  of  Justice 
Assistance,  funded  a  3-year  replication 
of  the  model  in  Buffalo,  NY;  Charlotte, 
NC;  Nashville,  TN;  and  Portland.  OR. 
Other  OJP  components  joined  OJJDP  in 
funding  an  expansion  of  CD-CP  in  FY 
1998.  TTiis  expansion  moved  the  project 
into  school-based  activities  and  the  area 
of  addressing  exposure  to  violence  in 
domestic  settings  and  would  continue  to 
do  so  in  FY  2000. 

This  project  would  be  continued  by 
the  current  grantee,  the  Yale  University 
School  of  Medicine,  in  collaboration 
with  the  New  Haven  Department  of 
Police  Services.  No  additional 
applications  would  be  solicited  in  FY 
2000. 

Education  on  Gun  Violence  and  Safety 

OJJDP  proposes  to  continue 
partnering  with  the  Bureau  of  Justice 
Assistance  to  support  Education  on  Giin 
Violence  and  Safety.  This  project  seeks 
to  educate  gunowners  and  parents  about 
how  to  safely  use  and  store  guns  and 
how  to  protect  children  from  gim 
violence.  Through  a  coordinated 
communications,  education,  grassroots, 
and  media  campaign,  the  project  will 
reach  gunowners  and  other  caring 
adults  with  important  information  on 
preventing  youth's  illegal  access  to  and 
unlawful  use  of  gims.  In  FY  2000,  based 
upon  critical  communications  research 
with  gimowners,  the  communications 
campaign  will  disseminate  appropriate 
educational  materials. 

The  program  will  be  implemented  by 
the  current  grantee,  the  National  Crime 
Prevention  Council  and  the  Ad  Council. 
No  additional  applications  will  be 
solicited  in  FY  2000. 

Evaluation  of  the  Comprehensive 
Community-Wide  Approach  to  Gang 
Prevention,  Intervention,  and 
Suppression  Program 

OJJDP  will  continue  funding  this 
evaluation  in  FY  2000.  Under  a 
competitive  cooperative  agreement 
awarded  in  FY  1995,  the  evaluation 
grantee  assisted  the  five  program  sites 
(Bloomington,  IL;  Mesa,  AZ;  Riverside, 
CA;  San  Antonio,  TX;  and  Tucson,  AZ) 
in  establishing  realistic  and  measurable 
objectives,  documenting  progreun 
implementation,  and  measuring  the 
impact  of  this  comprehensive  approach. 
It  has  also  provided  interim  feedback  to 
the  program  implementors  and  trained 
the  local  site  interviewers.  The  grantee 
will  continue  to  gather  and  analyze  data 
required  to  evaluate  the  program, 
monitor  and  oversee  the  quality  control 


of  data,  provide  assistance  for 
completion  of  interviews,  and  provide 
ongoing  feedback  to  project  sites. 

"This  project  will  be  implemented  by 
the  current  grantee,  the  University  of 
Chicago.  School  of  Social  Service 
Administration.  No  additional 
applications  will  be  solicited  in  FY 
2000. 

Evaluation  of  the  Partnerships  To 
Reduce  Juvenile  Gun  Violence  Program 

This  project  began  with  a  competitive 
award  in  FY  1997  to  docxmient  and 
evaluate  the  process  of  community 
mobilization,  planning,  and 
collaboration  needed  to  develop  a 
comprehensive,  collaborative  approach 
to  reducing  gim  violence  involving 
juveniles.  The  Partnerships  to  Reduce 
Juvenile  Gun  Violence  Program  is  being 
implemented  in  three  sites:  Baton 
Rouge,  Louisiana;  Oakland,  California: 
and  Sjracuse,  New  York.  The  grantee, 
COSMOS  Corporation,  would  complete 
data  collection  for  the  impact  portion  of 
this  evaluation  and  submit  a  final  report 
in  the  next  year.  In  addition  to  working 
with  the  three  Partnership  sites, 
COSMOS  Corporation  completed  work 
in  FY  1998  on  the  Promising  Strategies 
To  Reduce  Gun  Violence  Report. 
COSMOS  would  develop  a  training  and 
technical  assistance  protocol  based  on 
its  experience  with  the  Partnership  sites 
and  the  gun  violence  report.  This 
training  and  technical  assistance 
package  would  be  used  with  additional 
commimities  across  the  country  that  are 
focused  on  reducing  gim  violence 
through  a  collaborative  plaiming 
process. 

This  evaluation  and  training 
development  would  be  implemented  by 
the  current  grantee,  COSMOS 
Corporation.  No  additional  applications 
would  be  solicited  in  FY  2000. 

Evaluation  of  the  Rural  Gang  Initiative 

This  initiative  is  a  continuation  of 
ongoing  efforts  to  test  OJJDP's 
Comprehensive  Gang  Model.  In  FY 
1999,  four  rural  sites  began  conducting 
comprehensive  assessments  of  their 
local  gang  problem  and  engaging  in 
program  design  to  implement  the 
Comprehensive  Gang  Model.  These  sites 
are  Elk  City,  OK;  Glenn  County,  CA;  Mt. 
Vernon,  IL;  and  Longview,  WA..  The 
National  Coimcil  on  Crime  and 
Delinquency  (NCCD)  is  conducting  case 
studies  to  document  and  analyze  the  1- 
year  community  assessment  and 
program  planning  efforts  in  the  four 
sites.  These  case  studies  will  contribute 
to  the  development  of  a  model  approach 
to  assessment  of  community  gang 
problems  in  nu-al  areas.  NCCD  will  also 
be  developing  an  outcome  evaluation 


design  for  sites  that  are  funded  to 
implement  the  model  in  subsequ^tit 
years.  FY  2000  funding  would  support 
the  first  year  of  the  outcome  evaluation. 

The  current  grantee  is  the  National 
Coimcil  on  Crime  and  Delinquency.  A 
decision  regarding  the  funding 
mechanism  to  support  an  outcome 
evaluation  would  be  made  in  FY  2000. 

Evaluation  of  the  Transfer  of 
Responsibility  for  Child  Protective 
Investigations  to  Law  Enforcement 
Agencies 

In  response  to  concerns  about  the 
increasing  demands  on  public  child 
welfare  agencies,  the  safety  of  children, 
and  the  effectiveness  of  law 
enforcement  and  social  service  agencies 
to  deliver  critical  services,  the  State  of 
Florida  has  passed  legislation  that 
allows  for  the  transfer  of  the  entire 
responsibility  for  child  protective 
investigations  to  a  law  enforcement 
agency.  Currently,  three  counties  in 
Florida  are  in  various  stages  of 
implementing  this  transfer  of 
responsibility.  This  new  project  for  FY 
2000  will  compare  the  outcomes  in  the 
three  counties  where  responsibility  is 
being  transferred  to  the  Sheriffs  Office 
with  three  comparison  counties  in  the 
State  of  Florida.  The  project  will 
primarily  be  concerned  with  whether 
children  are  safer,  whether  perpetrators 
of  severe  child  abuse  are  more  likely  to 
face  criminal  sanctions,  and  whether 
there  are  impacts  on  other  parts  of  the 
child  welfare  system.  Also,  a  thorough 
process  evaluation  will  be  conducted  to 
describe  and  compare  the 
implementation  process  across  the  three 
counties. 

This  project  will  be  conducted  by  the 
School  of  Social  Work  at  the  University 
of  Pennsylvania.  No  additional 
applications  will  be  solicited  in  FY 
2000. 

Gang-Free  Communities  Initiative 

In  FY  2000,  OJJDP  will  continue  to 
explore  the  possibility  of  supporting  up 
to  15  communities  in  assessing  the 
youth  gang  problem  and  replicating  the 
OJJDP  Comprehensive  Gang  Model. 
Although  funding  levels  for  these 
projects  have  not  yet  been  determined, 
these  communities  will  most  likely 
receive  "challenge"  grants  or  "seed" 
money  to  establish  these  programs  and 
to  conduct  a  self-evaluation  of  their 
efforts.  Technical  assistance  and 
support  will  be  provided  to  these 
communities  through  OJJDP's  National 
Youth  Gang  Center. 

A  separate  program  announcement  for 
this  initiative  is  tentatively  plaimed  in 
FY  2000. 
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Gang  Prevention  Through  Targeted 
Outreach  (Boys  &  Girls  Clubs) 

The  purpose  of  this  program  is  to 
enable  local  Boys  &  Girls  Clubs  to 
prevent  youth  from  entering  gangs, 
intervene  with  gang  members  in  the 
early  stages  of  gang  involvement,  and 
divert  youth  from  gang  activities  into 
more  constructive  programs.  This 
program  reflects  the  ongoing 
collaboration  between  OJJDP  and  the 
Boys  &  Girls  Clubs  to  reduce  problems 
of  juvenile  delinquency  and  violence. 
The  Boys  &  Girls  Clubs  of  America 
provides  training  and  technical 
assistance  to  local  g£ing  prevention  and 
intervention  sites,  including  some  at 
SafeFutures  and  OJJDP  Comprehensive 
Gang  sites,  and  other  clubs  and 
organizations  through  regional  trainings 
and  national  conferences.  In  FY  1999, 
the  Boys  &  Girls  Clubs  added  as  many 
as  30  new  gang  prevention  sites,  5  new 
gang  intervention  sites,  and  at  least  2 
"Targeted  Reintegration"  sites  where 
clubs  work  to  provide  services  to  youth 
returning  to  the  commimity  from 
juvenile  correctional  facilities  to  prevent 
them  from  returning  to  gangs  and 
violence.  The  Boys  &  Girls  Clubs  of 
America  will  also  hold  a  Delinquency 
and  Gang  Prevention  Symposium  in 
March  2000.  A  national  evaluation  of 
this  program  is  being  implemented  by 
Public/Private  Ventures. 

This  program  would  be  implemented 
by  the  current  grantee,  the  Boys  &  Girls 
Clubs  of  America.  No  additional 
applications  would  be  solicited  in  FY 
2000. 

Juvenile  Justice  Law  Enforcement 
Training  and  Technical  Assistance 
Program 

■  Over  the  past  decade,  alarming 
reports  of  youth  violence  have  appeared 
with  increasing  frequency  in 
publications  and  the  news  media.  Law 
enforcement  agencies  across  the  Nation 
are  responding  to  this  sense  of  national 
emergency  by  changing  many  of  their 
policies  and  practices  to  cope  with 
juvenile  crime  and  victimization. 

The  Juvenile  Justice  Law  Enforcement 
Training  and  Technical  Assistance 
Program  examines  adolescent  violence 
in  the  United  States  both  as  a  social 
phenomenon  and  a  policy  issue.  The 
program  covers  the  range  of  youth 
violence  issues  from  crime  statistics  to 
new  legislation.  The  program  also  sets 
forth  comprehensive  analysis  of  key 
areas  of  youth  violence  policy  and 
practice:  youth  firearm  possession  and 
use,  school  violence  and  safety,  youth- 
oriented  community  policing,  gang  and 
drug  involvement,  serious  habitual 
offenders,  multidisciplinary 


communitywide  youth  violence 
reduction  strategies,  police  management 
of  youth  programs,  tribal  juvenile  crime, 
and  Chief  Executive  Officer  responses  to 
delinquency  and  violence. 

Throughout  the  program,  the  core 
issues  of  youth  violence  are  examined 
through  an  appropriate  set  of  responses 
to  youth  violence  that  are  consistent 
with  effective  police  practice  and  a 
positive  future  for  America's  youth.  In 
addition,  key  leaders  from  law 
enforcement,  prosecution  services,  the 
courts,  corrections,  probation,  and  other 
juvenile  justice  agencies  are  offered 
information,  materials,  solutions  to 
management  issues,  and  technical 
assistance  in  the  prevention  and  control 
of  youth  crime. 

FY  1998  and  1999  funds  supported 
the  continuation  of  eight  State,  local, 
and  tribal  program  workshops:  The 
Chief  Executive  Officer  Youth  Violence 
Forum  (CEO  Forum);  Managing  Juvenile 
Operations  (MJO);  Gang,  Gim,  and  Drug 
Policy;  School  Administrators  for 
Effective  Operations  Leading  to 
Improved  Children  and  Youth  Services 
(SAFE  POUCY);  Youth-Oriented 
Community  Policing;  Tribal  Justice 
Training  and  Technical  Assistance;  the 
Serious  Habitual  Offender 
Comprehensive  Action  Program 
(SHOCAP);  and  the  Youth  Violence 
Reduction  Comprehensive  Action 
Program. 

This  program  will  be  implemented  by 
the  ciurent  grantee,  the  International 
Association  of  Chiefs  of  Police  under  a 
cooperative  agreement  with  OJJDP.  No 
additional  applications  will  be  solicited 
in  FY  2000. 

National  Youth  Gang  Center 

The  proliferation  of  gang  problems 
over  the  past  two  decades  led  OJJDP  to 
develop  a  comprehensive,  coordinated 
response  to  America's  gang  problem. 
This  response  involved  five  program 
components,  one  of  which  was 
implementation  and  operation  of  the 
National  Youth  Gang  Center  (NYGC). 
Competitively  funded  with  FY  1994 
funds  to  expand  and  maintain  the  body 
of  critical  knowledge  about  youth  gangs 
and  effective  responses  to  them,  NYGC 
provides  support  services  to  the 
National  Youth  Gang  Consortium, 
composed  of  Federal  agencies  with 
responsibilities  in  this  area.  NYGC  is 
also  providing  technical  assistance  for 
the  Rural  Gang  Initiative  planning  and 
assessment  phase.  OJJDP  proposes  to 
extend  the  NYGC  project  an  additional 
year  and  provide  FY  2000  funds  to 
NYGC  to  (1)  conduct  more  indepth 
analyses  of  the  National  Youth  Gang 
Survey  results  that  track  changes  in 
gang  membership  and  gang-related 


crime,  (2)  produce  timely  information 
on  the  nature  and  scope  of  the  youth 
gang  problem,  and  (3)  continue  efforts  to 
foster  integration  of  gang-related  items 
into  other  relevant  surveys  and  national 
data  collection  efforts. 

This  program  would  be  implemented 
by  the  current  grantee,  the  Institute  for 
Intergovernmental  Research.  No 
additional  applications  woidd  be 
solicited  in  FY  2000. 

Partnerships  To  Reduce  Juvenile  Gun 
Violence 

OJJDP  will  award  continuation  grants 
to  each  of  three  competitively  selected 
communities  that  initially  received 
funds  in  FY  1997  to  increase  the 
effectiveness  of  existing  youth  gun 
violence  reduction  strategies  by 
enhancing  and  coordinating  prevention, 
intervention,  and  suppression  strategies 
and  strengthening  linkages  among 
community  residents,  law  enforcement, 
tod  the  juvenile  justice  system.  Baton 
Rouge,  LA;  Oakland,  CA;  and  Syracuse, 
NY,  were  selected  to  receive  3-year 
awards.  The  goals  of  this  initiative  are 
to  reduce  juveniles'  illegal  access  to 
guns  and  address  the  reasons  they  carry 
and  use  guns  in  violent  exchanges.  A 
national  evaluation  currently  under  way 
will  doomient  the  process  of 
community  mobilization,  planning,  and 
collaboration  needed  to  develop  a 
comprehensive,  collaborative  approach 
to  reducing  juvenile  gun  violence. 

The  Partnerships  To  Reduce  Juvenile 
Gun  Violence  program  will  be  carried 
out  by  the  three  current  grantees.  Baton 
Rouge,  LA;  Oakland,  CA;  and  Syracuse, 
NY.  No  additional  applications  will  be 
solicited  in  FY  2000. 

Rural  Gang  Initiative  Demonstration 
Sites 

In  FY  1999,  OJJDP  supported  four 
rural  communities  (Elk  City,  OK;  Glenn 
County,  CA;  Longview,  WA;  and  Mount 
Vernon,  IL)  to  conduct  a  comprehensive 
assessment  of  the  local  youth  gang 
problem  in  these  communities.  Each  site 
has  collected  relevant  data  from 
midtiple  sources,  including  police, 
schools,  courts,  and  community 
residents,  and  has  gathered  various 
types  of  data,  including  gang  crime  data, 
data  on  the  presence  of  risk  fectors  for 
gang  membership,  commimity 
demographics,  and  community  surveys 
and  focus  groups.  Once  data  collection 
is  complete,  the  communities  will  use 
these  data  in  a  comprehensive  program 
planning  process  to  adapt  and 
implement  the  OJJDP  Comprehensive 
Gang  Model.  In  FY  2000,  OJJDP  will 
consider  supporting  these  communities 
in  the  implementation  of  the  OJJDP 
Comprehensive  Gang  Model.  Aa 
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independent  evaluation  of  this  effort 
will  also  be  conducted,  along  with 
technical  assistance  through  the 
National  Youth  Gang  Center. 

This  initiative  would  be  implemented 
by  the  four  current  grantees:  Elk  City, 
OK;  Glenn  County,  CA;  Longview,  WA; 
and  Mount  Vernon,  IL.  No  additional 
applications  will  be  solicited  for  this 
initiative  in  FY  2000. 

Technical  Assistance  to  Gang-Free 
Schools  and  Communities  Initiatives 

\n  FY  1999,  OJJDP  began  planning  for 
a  potential  school-centered  gang 
initiative  and  a  multisite  replication  of 
the  OJJDP  Comprehensive  Gang  Model. 
In  FY  2000,  OJJDP  will  consider 
supporting  the  National  Youth  Gang 
Center  with  funds  to  provide  technical 
assistance  during  the  developmental 
stages  of  this  initiative  and  during  the 
implementation  of  these  efforts  in 
selected  commimities  across  the 
country.  The  National  Youth  Gang 
Center  is  currently  providing  technical 
assistance  on  OJJDP's  model  to 
communities  involved  in  OJJDP's  Rural 
Gang  Initiative  and  to  other  OJJDP 
grantees. 

OJJDP  will  consider  a  supplemental 
award  to  the  National  YouUi  Gang 
Center  to  provide  the  technical 
assistance.  No  new  applications  will  be 
solicited  in  FY  2000. 

Training  and  Technical  Assistance  for 
the  Rural  Gang  Initiative 

In  FY  1998,  OJPP  provided 
supplemental  funding  support  to  the 
National  Youth  Gang  Center  to  provide 
training  and  technical  assistance  to 
demonstration  sites  under  OJJDP's  Rural 
Gang  Initiative.  In  FY  2000,  training  and 
teclmical  assistance  would  continue  to 
be  provided  to  those  sites  chosen  to 
implement  the  OJJDP  Comprehensive 
Gang  model.  Training  and  technical 
assistance  would  focus  on  adapting  the 
OJJDP  model  to  rural  jurisdictions  and 
on  implementing  the  model  in  a 
theoretically  sound  manner.  Assistance 
would  be  delivered  through  onsite 
visits,  conferences,  meetings,  and  other 
means  such  as  telephone  and  electronic 
media. 

This  initiative  would  be  implemented 
by  the  current  grantee,  the  National 
Youth  Gang  Center.  No  additional 
applications  woidd  be  solicited  in  FY 
2000. 

Delinquency  Prevention  and 
Intervention 

Advertising  Campaign — Investing  in 
Youth  for  a  Safer  Future 

OJJDP  would  continue  its  support, 
which  began  in  FY  1997,  of  the  National 


Crime  Prevention  Council  (NCPC) 
advertising  campaign  Investing  in  Youth 
for  A  Safer  Future  through  the  transfer 
of  funds  to  the  Bureau  of  Justice 
Assistance  (BJA)  imder  an  intra-agency 
agreement.  OJJDP  and  BJA  are  working 
with  the  NCPC  Media  Unit  to  produce, 
disseminate,  and  support  effective 
public  service  advertising  and  related 
media  to  inform  the  public  of  effective 
solutions  to  juvenile  crime  and  to 
motivate  young  people  emd  adults  to  get 
involved  and  support  these  solutions. 
The  featured  solutions  include  effective 
prevention  programs  and  intervention 
strategies. 

The  program  would  be  administered 
by  the  Bureau  of  Justice  Assistance 
through  its  existing  grant  to  the  National 
Crime  Prevention  Council.  No 
additional  applications  would  be 
solicited  in  FY  2000. 

America's  Promise:  Enhanced 
Collaboration 

The  Presidents'  Summit  for  America's 
Future  held  in  April  1997  in 
Philadelphia  represented  the  first-ever 
call  to  action  by  all  living  Presidents  on 
a  social  initiative  to  encourage 
concerned  citizens,  communities,  and 
the  business,  nonprofit,  and  government 
sectors  to  work  together  to  improve  the 
lives  of  children  in  the  United  States. 
The  goals  of  America's  Promise,  the 
501. c.  3  established  by  General  Colin 
Powell  in  response  to  this  summit,  state 
that  young  people  should  have  access  to 
five  fundamental  resources  that  are 
necessary  to  maximize  their  potential: 
(1)  An  ongoing  relationship  with  a 
caring  adult  (mentor,  tutor,  coach);  (2) 
safe  places  and  structured  activities 
during  nonschool  hoiu^  to  learn  and 
grow;  (3)  a  healthy  start;  (4)  marketable 
skills  through  effective  education;  and 
(5)  an  opportunity  to  give  back  through 
community  service.  Himdreds  of 
conununities  and  organizations  have 
made  commitments  to  reaching  these 
goals.  OJJDP  has  been  supporting  those 
commitments  through  its  various 
programs  and  initiatives  over  the  past  2 
years  but  now  proposes  to  conuitit 
funding  support  to  America's  Promise, 
to  enhance  the  program's  focus  on 
volunteerism,  and  to  support  further 
coordination  and  expansion  of  existing 
community  resources,  service  programs, 
and  initiatives  that  address  the  needs  of 
the  Nation's  children  and  youth. 

The  program  will  be  implemented  by 
America's  Promise.  No  additional 
applications  will  be  solicited  in  FY 
2000. 

Arts  and  At-Risk  Youth 

OJJDP  is  considering  continuation 
funding  for  an  afterschool  and  summer 


arts  program  that  combines  the  arts  with 
job  training  and  conflict  resolution 
skills.  This  project  includes  siunmer 
jobs  or  paid  internships  to  enable  youth 
to  put  into  practice  the  job  and  conflict 
resolution  skills  they  are  learning.  By 
combining  the  arts  with  practical  life 
experiences,  at-risk  youth  gain  valuable 
insights  into  their  own  abilities  and  the 
possibilities  that  await  them  in  the 
world  of  work  if  they  continue  to  attend 
school,  study,  and  graduate.  The  goal  of 
this  program  is  to  prevent  and  reduce 
the  incidence  of  juvenile  delinquency, 
crime,  and  other  problem  behaviors 
(e.g.,  substance  abuse,  teen  pregnancy, 
truancy,  and  dropping  out  of  school]  in 
at-risk  youth  14  to  17  years  old  by 
providing  a  multicomponent  arts 
program  that  includes  life  skills 
training,  the  link  between  art  and 
employment,  and  practical  experiences 
in  the  workforce.  In  FY  1999,  in 
collaboration  with  the  Bureau  of  Justice 
Assistance,  the  Safe  and  Drug-Free 
Schools  Program  of  the  U.S.  Department 
of  Education,  the  National  Endowment 
for  the  Arts,  and  the  U.S.  Department  of 
Labor,  OJJDP  awarded  grants  to  three 
competitively  selected  communities 
(Chicago,  IL;  Philadelphia,  PA;  and 
Tulsa,  OK)  to  develop  and  implement 
this  pilot  demonstration  program  in  the 
arts.  The  grantees  are  receiving  training 
and  technical  assistance  support 
through  a  provider  selected  by  the 
National  Endowment  for  the  Arts  and 
OJJDP 

This  program  would  be  implemented 
by  the  current  grantees.  Chicago, 
Philadelphia,  and  Tulsa.  No  additional 
applications  would  be  solicited  in  FY 
2000. 

Arts  Programs  for  Juvenile  Offenders  in 
Detention  and  Corrections 

OJJDP  would  provide  continuation 
support  for  arts  programs  for  youth  in 
juvenile  detention  centers  and 
corrections  facilities.  This  initiative  is 
designed  to  increase  opportunities  to 
establish  visual,  performing,  media,  and 
literacy  artist-in-residence  programs  in 
juvenile  detention  centers  and 
corrections  facilities.  The  corrections 
and  detention  sites  are  encouraging  the 
development  of  these  programs  by 
convening  interested  arts  organizations 
and  juvenile  justice  agencies  to  provide 
training  in  arts  program  development  to 
three  competitively  selected 
demonstration  sites  (Gainesville,  TX; 
Riviera  Beach,  FL;  and  Rochester,  NY) 
and  three  competitively  selected 
enhancement  sites  (Bronx,  NY;  Seattle, 
WA;  and  Whittier,  CA).  The 
demonstration  sites  will  develop  and 
implement  new  arts-based  programs  for 
adjudicated  youth,  and  the 
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enhancement  sites  will  demonstrate 
practices  that  have  achieved  sustainable 
programs.  In  addition  to  being  required 
to  provide  juvenile  offenders  in 
detention  and  corrections  facilities  with 
arts  programming,  sites  also  are  required 
to  develop  collaborative  arts  programs 
for  youth  retiuning  to  their 
communities.  The  grantees  are  receiving 
training  and  technical  assistance 
support  through  a  provider  selected  by 
the  National  Endowment  for  the  Arts 
andOJJDP 

This  program  would  be  implemented 
by  the  six  current  grantees.  No 
additional  applications  would  be 
solicited  in  FY  2000. 

Assessing  Alcohol,  Drug,  and  Mental 
Health  Disorders  Among  Juvenile 
Detainees 

This  project  would  supplement  an 
ongoing  National  Institute  of  Mental 
Health  longitudinal  study  assessing 
alcohol,  drug,  and  mental  health 
disorders  among  juveniles  in  detention 
in  Cook  County,  Illinois.  The  project  has 
three  primary  goals:  (1)  to  determine 
how  alcohol,  (£rug,  and  mental  disorders 
develop  over  time  among  juvenile 
detainees;  (2)  to  investigate  whether 
juvenile  detainees  receive  needed 
psychiatric  services  after  their  cases 
reach  disposition  (and  they  are  back  in 
the  community  or  serving  sentences); 
and  (3)  to  study  the  development  of 
dangerous  and  risky  behaviors  related  to 
violence,  substance  use,  and  HIV/ AIDS. 
The  study  is  investigating  how  violence, 
drug  use.  and  HIV/ AIDS  risk  behaviors 
develop  over  time,  what  the  antecedents 
of  these  behaviors  are,  and  how  these 
behaviors  are  interrelated.  This  project 
is  unique  because  the  sample  is  so  large: 
it  includes  1,833  youth  from  Chicago 
who  were  arrested  and  interviewed 
between  1996  and  1998.  The  sample  is 
stratified  by  gender,  race  (African 
American,  non-Hispanic  white, 
Hispanic),  and  age  (10-13, 14-17). 
Initial  interviews  have  been  completed, 
and  extensive  archival  data  (arrest  and 
incarceration  history,  health  and  mental 
health  treatment,  etc.)  collected  on  each 
subject.  The  investigators  have  been 
tracking  the  subjects,  and  are  now 
beginning  to  reinterview  the 
adolescents.  Because  of  their  extensive 
and  thorough  tracking  procedures,  the 
investigators  will  be  able  to  reinterview 
subjects  regardless  of  whether  they  are 
back  in  the  community,  incarcerated,  or 
have  left  the  immediate  area.  The  large 
sample  size  will  provide  sufficient 
statistical  power  to  study  rarer  disorders 
(especially  comorbidity),  patterns  of 
drug  use,  and  risky,  life-threatening 
behaviors.  OJJDP  funding  for  this  project 
began  in  FY  1998. 


The  project  would  be  implemented  by 
the  current  grantee.  Northwestern 
University.  No  additional  applications 
will  be  solicited  in  FY  2000. 

Communities  In  Schools,  Inc. — Federal 
Interagency  Partnership 

This  program  would  continue  an 
ongoing  national  school  dropout 
prevention  model  developed  and 
implemented  by  Communities  In 
Schools,  Inc.  (CIS).  CIS,  Inc.,  provides 
training  and  technical  assistance  in 
adapting  and  implementing  the  CIS 
model  in  States  and  local  communities. 
The  model  brings  social,  employment, 
mental  health,  drug  prevention, 
entrepreneurship,  and  other  resources  to 
high-risk  youth  and  their  families  in  the 
school  setting.  Where  they  exist,  CIS 
State  organizations  assimie  primary 
responsibility  for  local  program 
replication  during  the  Federal 
Interagency  Partnership.  The 
Partnership  is  based  on  enhancing  (1) 
CIS,  Inc.,  training  and  technical 
assistance  capabilities;  (2)  CIS  capability 
to  introduce  selected  initiatives  for 
youth  at  the  local  level;  (3)  the 
information  dissemination  capability  of 
aS;  and  (4)  the  capability  of  CIS  to 
network  with  Federal  agencies  on  behalf 
of  State  and  local  CIS  programs.  With 
OHDP's  support,  CIS,  Inc.  would  place 
a  special  focus  within  the  CIS  Network 
on  family  strengthening  initiatives  that 
benefit  both  youth  and  their  families. 

The  program  would  be  implemented 
by  the  current  grantee.  Communities  In 
Schools,  Inc.  No  additional  applications 
would  be  solicited  in  FY  2000. 

The  Congress  of  National  Black 
Churches:  National  Anti-Drug  Abuse/ 
Violence  Campaign  (NADVC) 

The  Congress  of  National  Black 
Churches  (CNBC)  addresses  the 
problems  of  juvenile  drug  abuse, 
violence,  and  hate  crime  through  its 
national  public  awareness  and 
mobilization  strategy.  The  strategy 
coordinates  black  religious  leadership, 
in  cooperation  with  the  U.S.  Department 
of  Justice  and  other  Federal  agencies 
and  organizations,  to  mobilize 
community  residents  to  combat  juvenile 
drug  abuse  and  drug-related  violence. 
The  CNBC  National  Anti-Drug  Abuse/ 
Violence  Campaign  (NADVC)  is  a 
partner  in  the  Education  Development 
Center's  (EDC's)  Juvenile  Hate  Crime 
Initiative.  NADVC's  training  and 
technical  assistance  have  helped  sites 
leverage  funds  from  public  and  private 
sources.  The  NADVC  model  for  the 
development  of  prevention  programs  is 
easily  tailored  to  a  local  community's 
assessment  of  its  drug,  delinquency, 
violence,  and  hate  crime  problems. 


The  program  would  be  implemented 
by  the  current  grantee,  the  Congress  of 
National  Black  Churches.  No  additional 
applications  would  be  solicited  in  FY 
2000. 

A  Demonstration  Afterschool  Program 

The  Demonstration  Afterschool 
Program  was  funded  in  FY  1998  as  a 
pilot  afterschool  program  to  reduce 
juvenile  delinquency  and  increase 
school  retention.  This  program,  known 
as  Estrella,  offers  the  basic  building 
blocks  that  are  critical  for  preventing 
juvenile  delinquency  and  provides 
youth  with  a  chance  to  succeed 
academically  and  physically  in  an 
environment  that  is  conducive  to 
learning.  Through  a  curriculum  of 
hands-on  science  and  reading  projects 
and  supervised  recreation,  Estrella  is 
providing  a  constructive  alternative  to 
afternoons  of  unsupervised  free  time. 
Elementary  students  are  the  target 
population  for  this  effort.  New  Mexico 
Mathematics,  Engineering,  Science 
Achievement  (NM  MESA)  provides  the 
academic  component  of  the  program, 
and  middle  and  high  school  students  act 
as  mentors  to  the  elementary  students  in 
a  highly  interactive  learning 
environment.  The  Regents  of  the 
University  of  New  Mexico's  Institute  for 
Social  Research  desired  this  program 
and  is  evaluating  it,  using  both 
qualitative  and  quantitative  methods. 
This  project  is  at  two  sites,  Loma  Linda 
and  Desert  Trail  Schools  in  the  Gadsden 
Independent  School  District,  in  Don 
Ana  County,  New  Mexico,  and  serves 
approximately  50  middle  school 
students  and  100  elementary  school 
students  from  the  six  Gadsden  High 
School  feeder  schools. 

This  project  will  be  implemented  by 
the  current  grantee,  the  Regents  of  the 
University  of  New  Mexico.  No 
additional  applications  will  be  solicited 
in  FY  2000. 

Diffusion  of  State  Risk-  and  Protective- 
Factor-Focused  Prevention 

Since  FY  1997,  OJJDP  has  provided 
funds  to  the  National  Institute  on  Drug 
Abuse,  through  an  interagency 
agreement,  to  support  this  5-year  study 
of  the  public  he^th  approach  to 
prevention,  focusing  on  risk  and 
protective  factors  for  substance  abuse  at 
the  State  and  commimity  levels.  The 
study  is  identifying  factors  that 
influence  the  adoption  of  the  public 
health  approach  and  assessing  the 
association  between  this  approach  and 
the  levels  of  risk  and  protective  fectors 
and  substance  abuse  among  adolescents. 
The  study  will  also  examine  State 
substance  abuse  data  gathered  from 
1988  through  2001  and  use  interviews 


Federal  Register / Vol.  64,  No.  199 /Friday,  October  15,  1999 /Notices 


56097 


to  describe  the  process  of  implementing 
the  epidemiological  risk-  and  protective- 
factor  approach  in  Colorado,  Kansas, 
Illinois,  Maine,  Oregon,  Utah,  and 
Washington. 

This  project  will  be  implemented  by 
the  current  grantee,  the  Social 
Development  Research  Group  at  the 
University  of  Washington  School  of 
Social  Work.  No  additional  applications 
will  be  solicited  in  FY  2000. 

Hate  Crime 

Under  an  OJJDP  grant  competitively 
awarded  in  FY  1993,  the  Education 
Development  Center  (EDC)  developed 
Healing  the  Hate:  A  National  Bias  Crime 
Prevention  Curriculum  for  Middle 
Schools,  a  multipurpose  curriculiun  for 
hate  crime  prevention  in  middle  schools 
and  other  educational  settings.  In  FY 
1996,  through  an  interagency  agreement 
with  the  U.S.  Department  of  Education, 
OJJDP  expanded  this  grant  to  provide 
training  and  technical  assistance  to 
youth,  educators,  juvenile  justice  and 
law  enforcement  professionals, 
representatives  of  local  public/private 
commimity  agencies  and  organizations, 
and  the  faith  community.  In  FY  1999, 
EDC  provided  training  and  technical 
assistance  to  new  sites  and  further 
disseminated  a  training  manual  through 
education  and  juvenile  justice  networks. 
In  the  training  area,  EDC  conducted  a 
regional,  multidisciplinary  training  for 
practitioners.  This  training  presented 
current  knowledge  and  best  practices  in 
the  areas  of  hate  crime  prevention  and 
response.  EDC  also  conducted  two 
trainings  designed  according  to  a  train- 
the-trainers  model,  to  create  a  cadre  of 
trainers  across  the  Nation  to  teach  the 
importance  of  innovative,  effective  hate 
crime  prevention  and  response 
strategies.  Finally,  EDC  conducted  hate 
crime  prevention  training  sessions  for 
policjTnakers  at  15  national/State 
trainings  targeted  to  reach  juvenile 
justice,  criminal  justice,  education, 
youth-serving  programs,  and  youth.  EDC 
also  developed  a  hate  crime  prevention 
World  Wide  Web  site  (www.edc.org/ 
hatecrime/html).  During  FY  1999,  EDC 
produced  a  Spanish  language  version  of 
Healing  the  Hate:  A  National  Bias  Crime 
Prevention  Curriculum  for  Middle 
Schools.  In  addition,  EDC  established 
partnerships  with  other  national 
organizations  involved  in  hate  crime 
prevention  to  maximize  services, 
provide  outreach  opportunities,  avoid 
duplication  of  efforts,  and  promote 
interdependent  relationships  in  which 
referrals,  information,  and  training  are 
routinely  exchanged. 

With  continuation  funding  in  FY 
2000,  EDC  would  continue  to  conduct 
hate  crime  prevention  training  sessions 


for  policymakers  at  four  national/State 
trainings  targeted  to  reach  juvenile 
justice,  criminal  justice,  education, 
youth-serving  programs  and  youth; 
develop  a  civil  rights  and  hate  crime 
prevention  guide  for  youth  in  English 
and  Spanish  for  hate  crime  response 
and  prevention;  and  develop  a  training/ 
resource  gmde  to  assist  juvenile  justice, 
criminal  justice  educators,  and  other 
professionals  who  may  or  may  not 
attend  the  OJJDP  policvTnaker  training. 
EDC  would  produce  an  English  and 
Spanish  version  of  the  National  Center 
for  Hate  Crime  Prevention  brochure  and 
continue  to  build  partnerships  with 
other  national  organizations  involved  in 
hate  crime  prevention. 

This  project  woidd  be  implemented 
by  the  current  grantee.  Education 
Development  Center.  No  additional 
applications  would  be  solicited  in  FY 
2000. 

Multisite,  Multimodal  Treatment  Study 
of  Children  With  Attention  Deficit/ 
Hypemctivity  Disorder 

OJJDP  will  transfer  funds  under  an 
interagency  agreement  with  the  National 
Institute  of  Mental  Health  (NIMH)  to 
support  this  research,  funded 
principally  by  NIMH.  In  1992.  NIMH 
began  a  study  of  the  long-term  efficacy 
of  stimulant  medication  and  intensive 
behavioral  and  educational  treatment 
for  children  with  attention  deficit/ 
hyperactivity  disorder  (ADHD). 
Although  ADHD  is  classified  as  a 
childhood  disorder,  up  to  70  percent  of 
afflicted  children  continue  to 
experience  sjrmptoms  in  adolescence 
and  adulthood.  The  study  will  continue 
through  2000  and  will  follow  the 
original  families  and  a  comparison 
group.  OJJDP's  participation,  which 
began  in  FY  1998.  will  allow  for 
investigation  into  the  subjects' 
delinquent  behavior  and  contact  with 
the  legal  system,  including  arrests  and 
court  referrals. 

OJJDP  will  support  this  study  through 
an  interagency  agreement  with  the 
National  Institute  of  Mental  Health.  No 
additional  applications  will  be  solicited 
in  FY  2000. 

National  Center  for  Conflict  Resolution 
Education 

Funded  under  a  competitively 
awarded  cooperative  agreement  in  FY 
1995,  the  National  Center  for  Conflict 
Resolution  Education  works  to  integrate 
conflict  resolution  education  (CRE) 
programming  into  all  levels  of  education 
in  schools,  juvenile  facilities,  and 
youth-serving  organizations.  In  FY  1998. 
OJJDP  entered  into  a  partnership  with 
the  U.S.  Department  of  Education  to 
expand  and  enhance  this  project.  The 


grantee  provides  training  and  technical 
assistance  through  onsite  training  and 
consultation  for  teams  from  schools, 
communities,  and  juvenile  facilities:  by 
providing  resource  materials  including 
Conflict  Resolution  Education:  A  Guide 
to  Implementing  Programs  in  Schools, 
Youth-Serving  Organizations,  and 
Community  and  Juvenile  Justice  Settings 
and  an  enhanced,  interactive  CD-ROM 
that  teaches  conflict  resolution  skills 
through  the  presentation  of  real-life 
situations  that  confront  young  people; 
and  by  partnering  with  State-level 
agencies  to  establish  State  training 
institutes  and  otherwise  build  local 
capacity  to  implement  successful  CRE 
programs  foryouth.  The  Center  also 
facilitates  peer-to-peer  mentoring. 

The  project  will  oe  implemented  by 
the  ciurent  grantee,  the  Illinois  State  Bar 
Association — Illinois  LEARN.  No 
additional  applications  will  be  solicited 
in  FY  2000. 

Nurse  Home  Visitation 

In  FY  2000,  OJJDP  would  continue  the 
integration  of  Prenatal  and  Early 
Childhood  Nurse  Home  Visitation  into 
five  Operation  Weed  and  Seed  sites 
(Clearwater,  FL;  Fresno,  CA;  Los 
Angeles,  CA;  Oakland,  CA;  and 
Oklahoma  City,  OK)  and  one  combined 
Weed  and  Seed/Safe  Futures  site  (St. 
Louis,  MO).  Operation  Weed  and  Seed 
is  a  national  initiative  to  make 
commimities  safe  through  law 
enforcement  activities  and  to  rebuild 
crime-ridden  communities  across  the 
country  through  social  services  and 
economic  redevelopment.  SafeFutures  is 
an  OJJDP  initiative  to  assist  in 
implementing  comprehensive 
community  programs  designed  to 
reduce  youth  violence,  delinquency, 
and  victimization  through  the  creation 
of  a  continuum  of  care  in  conmiunities. 
The  integration  of  the  Prenatal  and  Early 
Childhood  Nurse  Home  Visitation 
Program  is  co-funded  by  OJJDP.  OJP's 
Executive  Office  for  Weed  and  Seed, 
and  the  U.S.  Department  of  Health  and 
Human  Services. 

Several  rigorous  studies  of  the 
Prenatal  and  Early  Childhood  Nurse 
Home  Visitation  Program  model 
indicate  that  it  reduces  the  risks  for 
early  antisocial  behavior  and  prevents 
problems  associated  with  youth  crime 
and  delinquency,  such  as  child  abuse, 
maternal  substance  abuse,  and  maternal 
criminal  involvement.  A  15-year 
foUowup  of  the  original  Nurse  Home 
Visitation  program  found  that 
adolescents  whose  mothers  received 
home  visitation  ser\ires  over  a  decade 
earlier  were  less  likely  to  have  nm 
away,  been  arrested,  and  been  convicted 
of  a  crime  than  those  whose  mothers 
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had  not  received  a  nurse  home  visitor. 
They  also  had  lower  levels  of  cigarette 
and  alcohol  use. 

The  current  program  being 
implemented  in  the  six  sites  targets  low 
income,  first-time  mothers  and  their 
in&nts  to  accomplish  three  goals:  (1) 
Improve  pregnancy  outcomes  by 
helping  women  alter  their  health-related 
behaviors,  including  use  of  cigarettes, 
alcohol  and  drugs;  improve  their 
nutrition;  and  reduce  risk  factors  for 
premature  delivery;  (2)  improve  child 
health  and  development  by  helping 
parents  provide  more  responsible  and 
competent  care  for  their  children;  and 
(3)  improve  families'  economic  self- 
sufficiency  by  helping  parents  develop 
a  vision  for  their  own  future,  plan  future 
pregnancies,  continue  their  education, 
and  find  work. 

The  project  would  be  implemented  by 
the  current  grantee,  the  University  of 
Colorado  Health  Services  Center.  No 
additional  applications  would  be 
solicited  in  FY  2000. 

Partnerships  for  Preventing  Violence 

This  program  will  continue  for  a 
second  year  in  a  multiple  funding 
agreement  among  OJJDP,  the  U.S. 
£>epartment  of  Education,  and  the  U.S. 
Department  of  Health  and  Himian 
Services  to  provide  support  for  distance 
training  using  satellite 
videoconferencing  as  the  medium.  The 
project,  funded  under  a  3-year  grant, 
consists  of  a  series  of  six  live, 
interactive  satellite  training  broadcasts 
that  focus  on  violence  prevention 
programs  and  strategies  that  have 
proven  promising  or  effective.  The 
training  is  targeted  to  school  and 
community  violence  prevention 
personnel,  health  care  providers,  law 
enforcement  officials,  and  other  service 
providers  representing  a  variety  of 
community-based  and  youth-serving 
organizations.  To  date,  three  events 
have  been  held  with  a  fourth  planned  by 
October  15,  1999. 

The  project  will  be  implemented  by 
the  ciurent  grantee.  Harvard  University 
School  of  Public  Health.  No  additional 
applications  will  be  solicited  in  FY 
2000. 

Proactive  Youth  Program 

\n  FY  1998.  OJJDP  funded  the  New 
Mexico  Proactive  Youth  Program.  The 
New  Mexico  Police  Activities  League 
(PAL)  has  implemented  a  statewide 
prevention  project  consisting  of 
recreational,  educational,  and  cultiual 
activities  for  at-risk  youth  and  their 
families.  The  goal  of  this  effort  is  to 
reduce  negative  behavior  and  promote 
healthy  behavioral  patterns  among  New 
Mexico's  youth  by  providing  activities 


that  imite  youth  with  law  enforcement 
officers,  educators,  and  other  positive 
adult  role  models.  PAL  programs  and 
activities  are  open  to  all  youth  between 
the  ages  of  5  and  18  and  their  families. 
Special  outreach  efforts  are  made  to 
target  at-risk  youth,  including  children 
from  persistently  low-income  families, 
children  with  incarcerated  family 
members.  Native  American  youth  living 
on  reservations,  and  juveniles  involved 
in  gang  activities.  Local  PAL  programs 
have  been  initiated  in  the  following 
New  Mexico  communities:  Bloomfield, 
Cochiti,  Gallup,  Las  Cruces,  Lordsburg, 
Roswell,  Santa  Fe,  and  Tohatchi.  Diiring 
FY  2000,  additional  programs  will  be 
developed  in  Clovis,  Grants,  and  Silver 
City  and  in  Dona  Ana  Coimty.  This 
program  is  being  evaluated  by  the 
Regents  of  the  University  of  New 
Mexico's  Institute  for  Social  Research. 
The  research  design  includes  a  process 
and  outcome  evaluation  that  will 
dociunent  and  assess  the 
implementation,  effectiveness,  and 
impact  of  this  program. 

"This  project  will  be  implemented  by 
the  ciurent  grantee,  the  Regents  of  the 
University  of  New  Mexico.  No 
additional  applications  will  be  solicited 
in  FY  2000. 

Professional  Development  in  Effective 
Classroom  and  Conflict  Management 

This  North  Carolina  pilot  initiative 
was  designed  to  improve  classroom 
management  and  to  assist  in  the 
creation  of  safe  learning  enviroimients. 
Funds  will  be  awarded  in  FY  2000  to 
the  current  grantee,  the  Center  for  the 
Study  of  School  Violence,  to  complete 
the  initial  phase  of  its  pilot  in 
partnership  with  the  University  of  North 
Carolina  and  the  North  Carolina  State 
Board  of  Education.  The  piu^ose  of  the 
pilot  program  is  to  increase  the  ability 
of  teachers  and  administrators  to  model 
and  use  sound  conflict  resolution 
practices  by  integrating  skills  training 
into  preservice  curriculums  at  North 
Carolina  schools  of  education  and  by 
working  with  the  North  Carolina  State 
Board  of  Education  to  change 
curriculum  requirements  to  include 
conffict  resolution  skills  training  in  the 
context  of  effective  classroom 
management. 

The  project  will  be  implemented  by 
the  current  grantee,  the  Center  for  the 
Study  of  School  Violence.  No  additional 
applications  will  be  solicited  in  FY 
2000. 

Risk  Reduction  Via  Promotion  of  Youth 
Development 

This  program,  also  known  as  Early 
Alliance,  is  a  large-scale  prevention 
study  involving  hundreds  of  Afiican 


American  and  Caucasian  children  in 
several  elementary  schools  in  lower 
socioeconomic  neighborhoods  of 
Colimibia,  SC.  This  project  is  designed 
to  promote  coping-competence  and 
reduce  risk  for  conduct  problems, 
aggression,  substance  use,  delinquency 
and  violence,  and  school  failure 
beginning  in  early  elementary  school. 
Children  are  being  followed 
longitudinally  throughout  the  5  years  of 
the  project.  "The  program  is  funded 
through  an  interagency  agreement  with 
the  National  Institute  of  Mental  Health 
(NIMH),  whose  grantee  is  the  University 
of  South  Carolina.  Funding  has  also 
been  provided  by  the  Centers  for 
Disease  Control  and  Prevention  and  the 
National  Institute  on  Drug  Abuse. 

This  program  will  be  implemented 
under  the  interagency  agreement  with 
the  National  Institute  of  Mental  Health 
by  the  current  grantee,  the  University  of 
South  Carolina.  No  additional 
applications  will  be  solicited  in  FY 
2000. 

Strengthening  Services  for  Chemically 
Involved  Children,  Youth,  and  Families 

The  U.S.  Departments  of  Justice  and 
Health  and  Human  Services  (HHS) 
provide  services  to  children  affected  by 
parental  substance  use  or  abuse.  OJJDP 
administers  this  training  and  technical 
assistance  program,  which  began  in  FY 
1998,  with  funds  transferred  to  OJJDP  by 
HHS's  Substance  Abuse  and  Mental 
Health  Services  Administration,  through 
a  cooperative  agreement  with  the  Child 
Welfare  League  of  America  (CWLA),  a 
nonprofit  organization.  CWLA 
recognizes  that  children  and  youth  in 
the  child  welfare  and  juvenile  justice 
systems  are  among  the  most  at  risk  for 
developing  an  alcohol  or  other  drug 
problem  (AOD).  Tjrpically  these 
children  have  more  risk  factors  thaA 
other  children  and  fewer  protective 
factors.  This  is  especially  true  of  youth 
in  residential  placement  who  have  often 
witnessed  or  committed  violent  acts, 
have  been  physically  or  psychologically 
abused,  have  experienced  failure  and 
truancy  in  school,  and  have  mental 
health  and  substance  abuse  problems. 

Staff  members  in  the  residential  child 
care  system  often  have  little  or  no 
substance  abuse  training.  CWLA's  1997 
AOD  survey  documented  that  less  than 
25  percent  of  State  child  welfare 
agencies  provide  training  to  group 
residential  stafk  on  recognizing  and 
dealing  with  AOD  problems.  What 
further  complicates  this  matter  is  that 
partnerships  between  AOD  programs 
and  child  welfare  facilities  jarely  exist, 
creating  a  lack  of  coordinated  services 
for  children  of  substance  abusers  and/or 
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for  substance  abusing  youth  in 
residential  care. 

As  a  2-year  project,  CWLA  proposes 
to  identify  five  residential  child  welfare 
sites,  one  in  each  of  the  CWLA's  five 
regions,  to  demonstrate  the  effectiveness 
of  integrating  AOD  prevention/ 
treatment  strategies  into  existing  child 
welfare  and  juvenile  justice  programs 
and  services,  in  order  to  educate  staff 
and  improve  outcomes  for  adolescents 
participating  in  the  programs.  CWLA 
would  also  provide  technical  assistance 
to  other  member  agencies  replicating  the 
various  program  models  identified 
through  their  evaluations  of  the 
programs. 

This  jointly  funded  project  would  be 
implemented  by  CWLA.  No  additional 
applications  woiUd  be  solicited  in  FY 
2000. 

Training  and  Technical  Assistance 
Progmm  for  the  Arts  Programs  for 
Juvenile  Offenders  in  Detention  and 
Corrections  Initiative 

OJJDP  is  collaborating  with  the 
National  Endowment  for  the  Arts  in 
providing  the  technical  assistance 
program  for  the  Arts  Programs  for 
Juvenile  Offenders  in  Detention  and 
Corrections  Initiative.  Grady  Hillman 
has  been  awarded  a  grant  to  provide 
technical  assistance  in  the  area  of  art- 
based  programming  for  juvenile 
offenders  to  support  program 
development  and  implementation; 
provide  ongoing  technical  assistance, 
and  publish  a  document  on  the 
implementation  of  arts  programming  in 
juvenile  corrections  and  detention.  The 
technical  assistance  will  be  for  the 
purpose  of  ensuring  focused, 
professional  technical  support  for 
program  development  and 
implementation,  including  program 
design,  artist  selection  and  training,  and 
interaction  between  the  arts 
organizations  and  the  juvenile  justice 
system.  The  technical  assistance 
materials  that  will  be  developed  through 
this  national  initiative  will  provide  a 
blueprint  for  communities  Uiat  seek  to 
imdertake  similar  programs.  The  nature 
of  the  Arts  Programs  for  Juvenile 
Offenders  in  Detention  and  Corrections 
affords  a  unique  opportunity  to  develop 
new  programs  and  enhance  existing 
programs  while  creating  dociunentation 
instnunentations  for  the  juvenile  justice 
system.  The  sites  provided  technical 
assistance  are  Bronx,  NY;  Gainesville, 
TX;  Riviera  Beach,  FL;  Rochester.  NY; 
Seattle,  WA;  and  Whittier,  California. 

This  program  would  be  implemented 
by  the  current  grantee,  Grady  Hillman. 
No  additional  applications  woidd  be 
solicited  in  FY  2000. 


Truancy  Reduction  Demonstration 
Progmm 

hi  FY  1998,  OJJDP,  the  Executive 
Office  for  Weed  and  Seed  within  the 
Office  of  Justice  Programs,  and  the  U.S. 
Department  of  Education  jointly 
engaged  in  a  grant  program  to  address 
truancy.  This  program  specifically 
outlines  four  major  comprehensive 
components:  (1)  System  reform  and 
accountability,  (2)  a  service  continuum 
to  address  the  needs  of  children  and 
adolescents  who  are  truant,  (3)  data 
collection  and  evaluation,  and  (4)  a 
commimity  education  and  awareness 
program  firom  kindergarten  through 
grade  12  that  addresses  the  need  to 
prevent  truancy  and  to  intervene  with 
youth  who  are  truant.  The  goals  of  this 
program  are  to  develop  and  implement 
or  expand  and  strengthen 
comprehensive  truancy  programs  that 
pool  education,  justice  system,  law 
enforcement,  social  services  and 
community  resources;  identify  truant 
youth;  cooperatively  design  and 
implement  comprehensive,  systemwide 
programs  to  meet  the  needs  of  truants; 
and  design  and  maintain  systems  for 
tracking  truant  youth.  OJJDP  has 
awarded  funds  for  this  program  to  eight 
sites:  three  non-Weed-and-Seed  sites 
received  up  to  $100,000  each  (Honolulu, 
HI;  Jacksonville,  FL;  and  King  Coimty, 
WA),  and  five  Weed  and  Seed  sites 
received  up  to  $50,000  each  (Athens,. 
GA;  Houston,  TX;  Martinez,  CA; 
Tacoma,  WA;  and  Yaphank,  NY).  All 
sites  are  currently  involved  in  a  6- 
month  plaiming  phase. 

It  is  anticipated  that  during  the  next 
2  years,  this  program  would  focus  on 
the  development  of  implementation  and 
evaluation  plans  that  link  youth  and 
adolescents  who  are  truant  with 
commimity-based  services  and 
programs,  as  well  as  on  a  full 
implementation  of  the  community's 
comprehensive  systemwide  plan  to 
prevent  and  intervene  with  the  problem 
of  truancy.  This  program  would  be 
evaluated  by  the  Colorado  Foundation 
for  Families  and  Children  who  would 
conduct  a  process  evaluation  that  would 
identify  factors  contributing  or 
impeding  the  successful 
implementation  of  a  truancy  program. 

Truancy  activities  would  be  carried 
out  by  the  current  grantees.  No 
additional  applications  would  be 
solicited  in  FY  2000. 

Strengthening  the  Juvenile  Justice 
System 

Balanced  and  Restorative  Justice  (BARf) 
Training  Project 

The  BARJ  project's  goal  is  to  control 
juvenile  delinquency  through  increased 


use  of  restitution,  community  service, 
and  other  innovative  programs  as  part  of 
a  jurisdictionwide  juvenile  justice 
change  from  traditional  retributive  or 
rehabiUtative  system  models  to 
balanced  and  restorative  justice 
orientation  and  procedures.  The  specific 
steps  for  achieving  this  goal  involve 
preparation  of  materials  and  training  of 
personnel  interested  in  restorative 
justice  and  the  "balanced  approach." 
The  steps  also  include  providing  onsite 
technical  assistance  to  selected  State 
and  local  jurisdictions  committed  to 
implementing  the  balanced  approach. 
Materials  development  in  FY  2000  will 
include  dociiments  containing 
information  on  restorative  justice 
programs,  practices,  and  policy 
directions.  The  materials  will  be  useful 
for  training  juvenile  justice  system 
practitioners  and  managers  on  the  BARJ 
model  and  for  onsite  technical 
assistance.  The  training  and  technical 
assistance  will  be  delivered  at  regional 
and  national  roundtables.  juvenile 
justice  conferences,  and  specialized 
workshops.  "Training  of  trainers" 
programs  will  also  be  offered.  There  will 
be  some  concentration  of  BARJ 
technical  assistance  at  the  State  level 
and  on  advancing  judges'  and 
prosecutors'  leadership  in  the  area  of 
restorative  justice.  Further,  there  will  be 
an  effort  to  involve  corporations  and 
foundations  in  supporting  BARJ  and 
initial  exploration  of  introducing  BARJ 
in  higher  education. 

This  project  will  be  implemented  by 
the  current  grantee,  Florida  Atlantic 
University.  No  additional  applications 
will  be  solicited  in  FY  2000. 

Building  Blocks  for  Youth- 

The  goals  of  this  initiative  are  to 
protect  minority  youth' in  the  justice 
system  and  promote  rational  and 
effective  juvenile  justice  policies.  These 
go£ils  are  accomplished  by  the  following 
components:  (1)  Conducting  research  on 
issues  such  as  the  impact  on  minority 
youth  of  new  State  laws  and  the 
implications  of  privatization  of  juvenile 
facilities  by  profit-making  corporations; 
(2)  undertaking  an  analysis  of 
decisionmaking  in  the  justice  system 
and  development  of  model 
decisionmaking  criteria  that  reduce  or 
eliminate  disproportionate  impact  of  the 
system  on  minority  youth;  (3)  building 
a  constituency  for  change  at  the 
national.  State,  and  local  levels;  and  (4) 
developing  commtinication  strategies 
for  dissemination  of  information.  A  fifth 
component,  direct  advocacy  for 
minority  youth,  is  funded  by  sources 
other  than  OJJDP.  Funding  by  OJJDP 
began  in  FY  1998.  Youth  Law  Center 
has  undertaken  tasks  to  move  this 
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initiative  forward  and  will  require 
additional  time  and  funding  to  complete 
the  initial  identified  goals. 

This  continuation  will  be 
implemented  by  the  current  grantee,  the 
Youth  Law  Center.  No  additional 
applications  will  be  solicited  in  FY 
2000. 

Census  of  Juveniles  in  Residential 
Placement 

In  FY  1997,  the  Census  of  Juveniles  in 
Residential  Placement  (CJRP)  replaced 
the  biennial  Census  of  Public  and 
Private  Juvenile  Detention,  Correctional, 
and  Shelter  Facilities,  known  as  the 
Children  in  Custody  census.  CJRP 
collects  detailed  information  on  the 
population  of  juveniles  who  are  in 
juvenile  residential  placement  facilities 
as  a  result  of  contact  with  the  juvenile 
justice  system.  New  methods  developed 
for  CJRP  are  expected  to  produce  more 
accurate,  timely,  and  useful  data  on  the 
juvenile  population,  with  less  reporting 
burden  for  facility  respondents.  The 
CJRP  was  conducted  for  the  second  time 
in  October  1999.  Data  collection  efforts 
will  continue  into  2000.  OJJDP 
anticipates  delivery  of  the  final  data  file 
by  the  end  of  FY  2000. 

This  program  would  be  implemented 
through  an  existing  interagency 
agreement  with  the  Bureau  of  the 
Census.  No  additional  applications 
woidd  be  solicited  in  FY  2000. 

Circles  of  Care  Program 

In  FY  1998.  the  Center  for  Mental 
Health  Services  (CMHS)  initiated  a 
program  entitied  "Circles  of  Care"  to 
build  the  capacity  of  selected  Native 
American  Tribes  to  develop  a 
continuum  of  care  for  Native  American 
youth  at  risk  of  mental  health,  substance 
abuse,  and  delinquency  problems.  As 
part  of  multiyear  joint  efforts  with 
CMHS,  OJJDP  entered  into  a  3-year 
interagency  agreement  to  provide 
funding  support  to  the  Qrcles  of  Care 
Program.  OJJDP  transferred  funds  in 
FY's  1998  and  1999  to  CMHS  to  support 
the  funding  of  one  of  nine  sites.  The 
Circles  of  Care  Program  is  designed  to 
facilitate  the  planning  and  development 
of  a  continuum  of  care. 

The  currentiy  funded  projects  will 
continue  in  FY  2000  throu^  an 
interagency  agreement  with  the  Center 
for  Mental  Health  Services.  No 
additional  applications  will  be  solicited 
in  FY  2000. 

Community  Assessment  Center 

The  Community  Assessment  Center 
(CAC)  program  is  a  multicomponent 
demonstration  initiative  designed  to  test 
the  efficacy  of  the  CAC  concept.  CAC's 
provide  a  24-hour  centralized  point  of 


intake  and  assessment  for  juveniles  who 
have  or  are  likely  to  come  into  contact 
with  the  juvenile  justice  system.  The 
main  piupose  of  a  CAC  is  to  facilitate 
earlier  and  more  efficient  prevention 
and  intervention  service  delivery  at  the 
"fi-ont  end"  of  the  juvenile  justice 
system.  In  FY  1997,  OJJDP  funded  two 
planning  grants  and  two  enhancement 
grants  to  existing  assessment  centers  for 
a  1-year  project  period,  a  CAC 
evaluation,  and  a  technical  assistance 
component. 

Based  on  a  limited  competition 
among  tiie  four  sites,  in  FY  1998,  OJJDP 
provided  additional  funding  for  12 
months  to  one  of  the  initial  planning 
sites  (Lee  County  Sheriff's  (Office  in  Lee 
County,  FL)  and  to  one  of  the  initial 
enhancement  sites  (Jefferson  Center  for 
Mental  Health  in  Jefferson  County,  CO). 
The  two  other  sites  (Himian  Service 
Associates,  Inc.  (HSA)  in  Orlando,  FL, 
and  the  Denver  Juvenile  Court  in 
Denver,  CO)  received  increased  funding 
from  Juvenile  Accountability  Incentive 
Block  Grant  funds  to  develop  a  fully 
operational  CAC,  including  all  four  CAC 
conceptual  elements.  Increased  funding 
was  also  provided  to  the  national 
evaluator,  the  National  Council  on 
Crime  and  Delinquency. 

During  year  2,  the  Lee  Coimty 
Sheriffs  Office  worked  to  design  and 
implement  a  comprehensive 
management  information  system  that 
will  serve  as  the  backbone  of  the  future 
assessment  center.  The  Jefferson  Center 
for  Mental  Health  further  enhanced  its 
assessment  center  by  conducting  an 
intensive  review  of  existing  assessment 
tools  and  enhancing  the  case 
management  process.  In  addition,  both 
Denver  and  Orlando  (HSA)  began 
developing  fully  operational  CAC's. 

In  FY  2000,  OJJDP  will  provide 
additional  funding  to  support  the  full 
implementation  of  OJJDP's  CAC  concept 
to  the  current  grantees  in  Denver  and 
Orlando.  No  additional  applications 
will  be  solicited  in  FY  2000. 

Comprehensive  Children  and  Families 
Mental  Health  Training  and  Technical 
Assistance 

Under  an  FY  1999  interagency 
agreement,  OJJDP  transferred  funds  to 
the  Center  for  Mental  Health  Services 
(CMHS)  to  support  the  new  contract  for 
training  and  technical  assistance  for  the 
CMHS-funded  Comprehensive  Mental 
Health  sites.  These  funds  will  be  used 
to  enhance  the  involvement  of  the 
juvenile  justice  system  in  the  systems  of 
care  that  are  being  developed  in  each  of 
the  CMHS-funded  sites.  Funds  will 
again  be  transferred  to  CMHS  in  FY 
2000  to  support  the  training  and 
technical  assistance  and  to  meet  the 


terms  of  the  3-year  interagency 
agreement. 

OJJDP  will  support  this  initiative 
through  an  interagency  agreement  with 
the  Center  for  Mental  Health  Services. 
No  additional  applications  will  be 
solicited  in  FY  2000. 

Development  of  the  Comprehensive 
Strategy  for  Serious,  Violent,  and 
Chronic  Juvenile  Offenders 

OJJDP  has  been  providing  support  for 
development  of  its  Comprehensive 
Strategy  for  several  years.  This  project 
will  complete  ongoing  strategic 
planning  efforts  in  two  States,  Oregon 
and  Wisconsin,  and  provide 
implementation  support  in  six  States 
that  have  completed  the  strategic 
planning  process.  OJJDP  will  also 
explore  the  addition  of  two  or  more 
Comprehensive  Strategy  States  in  FY 
2000.  As  in  the  original  eight  States,  up 
to  six  local  jurisdictions  would  be 
identified  to  receive  Comprehensive 
Strategy  planning  training  and  technical 
assistance.  OJJDP  will  continue  to 
provide  technical  assistance  to  further 
assist  States  and  local  jurisdictions, 
through  training  and  technical 
assistance,  in  developing  and 
implementing  the  Comprehensive 
Strategy.  Further  development  and 
update  of  the  Guide  for  Implementing 
the  Comprehensive  Strategy  for  Serious, 
Violent,  and  Chronic  Juvenile  Offenders 
will  be  completed  in  FY  2000. 

This  project  will  be  implemented  by 
the  current  grantees,  the  National 
Coimcil  on  Crime  and  Delinquency  and 
Developmental  Research  and  Programs, 
Inc.  No  additional  applications  will  be 
solicited  in  FY  2000. 

Development  of  Conduct  Disorder  in 
Girls 

The  purpose  of  this  project  is  to 
examine  the  development  of  conduct 
disorder  in  a  sample  of  2,500  inner-city 
girls  who  are  ages  6  to  8  at  the  begiiming 
of  the  study.  The  study  will  follow  the 
girls  annually  for  5  years  and  will 
provide  information  that  is  critical  to 
the  understanding  of  the  etiology, 
comorbidity,  and  prognosis  of  conduct 
disorder  in  girls.  This  project  is 
important  because  delinquency  in  girls 
has  been  steadily  increasing  over  the 
past  decade  and  a  better  imderstanding 
of  the  developmental  processes  in  girls 
will  help  in  identifying  effective  means 
of  prevention  and  provide  direction  for 
juvenile  justice  responses  to  delinquent 
girls.  The  program  is  being  funded 
under  an  FY  1999  interagency 
agreement  between  OJJDP  and  the 
National  Institute  of  Mental  Health. 

The  project  will  be  implemented  by 
the  current  grantee,  the  University  of 
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Pittsburgh.  No  additional  applications 
will  be  solicited  in  FY  2000. 

Evaluation  of  the  Department  of  Labor's 
Education  and  Training  for  Youthful 
Offenders  Initiative 

This  evaluation  will  document  the 
activities  undertaken  by  two  States 
awarded  grants  under  the  U.S. 
Department  of  Labor's  (DOL's) 
Education  and  Training  for  Youthful 
Offenders  Initiative.  Each  DOL  grantee 
will  provide  comprehensive  school-to- 
work  education  and  training  within  a 
juvenile  correctional  facility  and 
foUowup  and  job  placement  services  as 
youth  return  to  the  community.  It  is 
intended  that  the  comprehensive 
services  developed  under  these  grants 
will  serve  as  models  for  other  juvenile 
correctional  facilities  across  the  country. 

The  OJJDP-sponsored  evaluation  of 
these  projects  will  be  conducted  in  two 
phases.  During  Phase  I,  a  process 
evaluation  will  be  conducted  at  each 
site  to  docimient  the  extent  to  which 
educational,  job  training,  and  aftercare 
services  were  enhanced  with  DOL 
funding.  Also,  the  feasibility  of 
conducting  an  impact  evaluation  at  each 
site  will  be  determined  during  Phase  I. 
Phase  II  will  entail  conducting  an 
impact  evaluation  at  one  or  both  sites. 
For  those  sites  where  a  rigorous  impact 
evaluation  can  be  conducted,  the  effects 
of  the  program  on  job-related  skills, 
employment,  earnings,  academic 
performance,  and  recidivism  will  be 
measured. 

This  project  will  be  implemented  by 
the  current  grantee,  the  National 
Coimcil  on  Crime  and  Delinquency.  No 
additional  applications  will  be  solicited 
in  FY  2000. 

Evaluation  of  the  Intensive  Community- 
Based  Aftercare  Progmm 

In  FY  1995,  OJJDP  competitively 
awarded  a  grant  to  the  National  Council 
on  Crime  and  Delinquency  to  perform  a 
process  evaluation  and  design  an 
outcome  evaluation  of  the  Intensive 
Community-Based  Aftercare 
Demonstration  and  Technical 
Assistance  Program.  In  FY  1998,  the 
project  was  supplemented  and  extended 
for  an  additional  2  years  to  continue  the 
outcome  evaluation,  which  seeks  to 
determine  the  extent  of  the  differences 
between  the  Intensive  Community- 
Based  Aftercare  Program  (lAP) 
participants  and  the  "regular"  parolees, 
the  supervision  and  services  provided  to 
both  groups,  and  the  cost-effectiveness 
of  lAP.  Data  collection  is  being 
accomplished  using  several  methods 
including  searching  State  police  records 
to  measure  recidivism  and  analyzing 


State  agency  and  juvenile  court  data  to 
estimate  costs. 

This  project  will  be  implemented  by 
the  current  grantee,  the  National 
Coimcil  on  Crime  and  Delinquency.  No 
additional  applications  will  be  solicited 
in  FY  2000. 

Evaluation  of  Teen  Courts 

This  project,  which  OJJDP  began  in 
FY  1997,  is  measimng  the  effect  of    . 
handling  young,  relatively  nonserious 
law  violators  in  teen  courts  rather  than 
in  traditional  juvenile  or  family  courts. 
Researchers  are  collecting  data  on 
several  dimensions  of  program 
outcomes,  including  postprogram 
recidivism  and  changes  in  teens' 
perceptions  of  justice  and  their  ability  to 
make  more  mature  judgments.  Analyses 
of  these  dimensions  will  be  used  to 
compare  youth  handled  in  at  least  three 
separate  teen  court  programs  with  those 
processed  by  the  traditional  juvenile 
justice  system.  In  addition,  the  study 
will  conduct  a  process  evaluation  of  the 
teen  court  programs,  exploring  legal, 
administrative,  and  case  processing 
factors  that  affect  the  ability  of  the 
programs  to  achieve  their  goals. 

This  evaluation  will  be  implemented 
by  the  current  grantee,  the  Urban 
Institute.  No  additional  applications 
will  be  solicited  in  FY  2000. 

Helping  Communities  To  Promote 
Youth  Development 

OJJDP  would  continue  to  provide 
support  to  the  Institute  of  Medicine/ 
National  Research  Council,  National 
Academy  of  Sciences  for  a  review  and 
synthesis  of  existing  evidence  regarding 
the  effectiveness  of  community-level 
interventions  and  service  programs 
designed  to  promote  positive  youth 
development.  The  strengths  and 
limitations  of  measurement  and 
methodologies  used  to  evaluate  these 
interventions  will  be  assessed,  as  well 
as  policy  and  programmatic 
implications  of  this  research.  In 
addition  to  a  final  report  that  will 
synthesize  the  work  of  the  committee, 
brief  summary  "fact  sheets"  will  be 
widely  disseminated  to  policymakers, 
local  decisionmakers,  program 
administrators,  service  providers, 
researchers,  community  organizers,  and 
other  key  stakeholders. 

OJJDP  would  implement  this  program 
through  an  interagency  agreement  with 
the  National  Academy  of  Sciences.  No 
additional  applications  would  be 
solicited  in  FY  2000. 


Intensive  Community-Based  Aftercare 
Dissemination  and  Technical 
Assistance  Program 

This  initiative  supports 
implementation,  training  and  technical 
assistance,  and  an  independent 
evaluation  of  an  intensive  commimity- 
based  aftercare  model  in  three 
competitively  selected  demonstration 
sites.  The  overall  goal  of  the  intensive 
aftercare  model  is  to  identify  and  assist 
high-risk  juvenile  offenders  to  make  a 
gradual  transition  from  secure 
confinement  back  into  the  community. 
The  Intensive  Aftercare  Program  (lAP) 
model  has  three  distinct,  yet 
overlapping  segments:  (1)  prerelease 
and  preparatory  planning  activities 
during  incarceration,  (2)  structured 
transitioning  involving  the  participation 
of  institutional  and  aftercare  staffs  both 
prior  to  and  following  community 
reentry,  and  (3)  long-term  reintegrative 
activities  to  ensure  adequate  service 
delivery  and  the  required  level  of  social 
control.  The  three  sites  would  complete 
5  years  of  program  development  and 
implementation  in  FY  2000.  FoUowup 
data  collection  would  continue  into  FY 
2000  to  capture  information  on  youth 
who  transitioned  back  into  the 
community.  In  late  FY  1999,  Johns 
Hopkins  University,  the  current  grantee, 
would  shift  its  focus  from  primarily 
providing  training  and  technical 
assistance  to  grantees  to  developing  a 
comprehensive  dissemination,  training, 
and  technical  assistance  effort  to  State 
juvenile  justice  systems  throughout  the 
United  States. 

The  lAP  project  would  be 
implemented  by  the  current  grantee,  the 
Johns  Hopkins  University.  No 
additional  applications  would  be 
solicited  in  FY  1999. 

Juvenile  Defender  Training,  Technical 
Assistance,  and  Resource  Center 

In  FY  1999,  OJJDP  competitively 
funded  the  American  Bar  Association 
(ABA)  to  develop  and  implement  the 
Juvenile  Defender  Training,  Technical 
Assistance,  and  Resource  Center 
{Juvenile  Defender  Center)  to  support 
training  and  technical  assistance  and  to 
serve  as  a  clearinghouse  and  resource 
center  for  juvenile  defenders  in  this 
country.  Recognizing  that  a  lack  of 
training,  technical  assistance,  and 
resources  for  juvenile  defenders 
weakens  the  juvenile  justice  system  and 
results  in  a  lack  of  due  process  for 
juvenile  offenders,  OJJDP  provided  seed 
money  in  FY  1999  to  fund  the  initial 
planning  and  implementation  of  a 
Juvenile  Defender  Center.  The  grantee  is 
expected  to  develop  a  partnership  with 
other  agencies  and  organizations  that 
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will  provide  or  help  develop  financial 
resources  to  assist  in  sustaining  a 
permanent  Center.  The  Center  will  be 
designed  to  provide  both  general  and 
specialized  training  and  technical 
assistance  to  juvenile  defenders  in  the 
United  States.  The  design  will  also 
incorporate  a  resource  center  for 
pxirposes  such  as  serving  as  a  repository 
for  the  most  recent  litigation  on  key 
issues,  a  collection  of  sample  briefs,  and 
information  on  expert  witnesses. 

This  project  will  be  carried  out  by  the 
current  grantee,  the  American  Bar 
Association.  No  additional  applications 
will  be  solicited  in  FY  2000. 

juvenile  Justice  Prosecution  Unit 

This  American  Prosecutors  Research 
Institute  project's  goal  is  to  increase  and 
improve  prosecutor  involvement  in 
juvenile  justice.  The  project  will  pursue 
continuing  needs  assessment  by  a 
working  group  of  experienced 
prosecutors  regarding  district  attorney 
requirements  in  the  juvenile  area.  The 
project  will  design  and  present 
specialized  training  events  for  elected 
and  appointed  district  attorneys  and  for 
juvenile  unit  chiefs.  The  training  wUl 
deal  with  prosecutor  leadership  roles  in 
the  juvenile  justice  system  and  with  the 
clarification  or  resolution  of  important 
juvenUe  justice  issues.  Such  issues  are 
expected  to  include  juvenile  policy, 
code  revisions,  resource  allocation, 
charging,  transfer  to  criminal  courts, 
alternative  juvenile  programs, 
confinement,  record  confidentiality,  and 
collaboration  with  other  agencies. 
Training  will  also  address  certain 
evolving  juvenile  justice  areas,  such  as 
community  proseciition,  community 
justice,  restorative  justice,  commimity 
assessment  centers,  and  mental  health 
concerns,  among  others.  In  addition,  the 
project  will  continue  to  develop  training 
and  reference  materials  pertaining  to 
simificant  juvenile  justice  topics. 

This  project  will  be  implemented  by 
the  current  grantee,  the  American 
Prosecutors  Research  Institiite.  No 
additional  applications  will  be  solicited 
in  FY  2000. 

Juvenile  Residential  Facility  Census 

As  part  of  a  long-term  relationship 
with  ihe  Biu«au  of  the  Census,  OJJDP 
proposes  to  continue  to  fund  the 
development  and  testing  of  a  new 
censiis  of  juvenile  residential  facilities. 
This  census  would  focus  on  those 
facilities  that  are  authorized  to  hold 
juveniles  based  on  contact  with  the 
juvenile  justice  system.  From  interviews 
with  facility  administrators  and  staff  at 
20  locations,  project  staff  have  produced 
a  detailed  report  discussing  how  best  to 
capture  information  on  education. 


mental  health  and  substance  abuse 
treatment,  health  services,  conditions  of 
custody,  staffing,  and  facility  capacity. 
Project  staff  have  also  drafted  and  tested 
a  questionnaire  based  on  the  interview 
results.  The  census  was  tested  in 
October  1998.  Census  i^ureau  staff  will 
prepare  a  report  on  the  results  of  this 
test  and  make  specific  recommendations 
concerning  changes  and  census 
implementation.  In  2000,  OJJDP  and 
Census  will  work  together  to  finalize  the 
census  format  and  data  collection 
methods.  The  census  will  be 
administered  for  the  first  time  in 
October  2000. 

This  project  would  be  conducted 
through  an  interagency  agreement  with 
the  Biueau  of  the  Census,  Governments 
Division  and  Statistical  Research 
Division.  No  additional  applications 
would  be  solicited  in  FY  2000. 

Unking  Balanced  and  Restorative 
Justice  and  Adolescents  (LIBRA) 

This  project  addresses  effective 
interventions  with  the  at-risk  and 
delinquent  youthful  population  of 
Vermont,  combined  with  Vermont's 
determination  to  raise,  support,  teach, 
and  nurture  youth  in  their  communities. 
As  a  rural  state,  Vermont  faces  many  of 
the  same  issues  plaguing  larger,  urban 
States,  including  underage  drinking, 
drug  abuse,  education  failure,  and 
mental  health  issues.  The  goal  of  this 
program  is  to  continue  development  of 
a  comprehensive,  integrated,  balanced, 
and  restorative  system  of  justice  for 
youthful  offenders  that  holds  them 
accountable  for  their  actions  to  victims, 
protects  the  community,  builds  offender 
skills  and  competencies,  and  offers 
opportiinities  for  positive  connections 
to  community  members.  OJJDP  funding 
for  the  program  began  in  FY  1998.  Based 
on  the  Balanced  and  Restorative  Justice 
(BARJ)  philosophy  of  reparation,  rather 
than  retribution,  the  LIBRA  project  has 
created  a  network  of  Juvenile  Reparative 
Boards,  which  hold  youth  immediately 
accountable  for  their  actions  and 
provide  direct  services  to  youth, 
parents,  victims,  and  commimity 
members.  The  project  will  also  continue 
to  pilot  Community  Justice  Centers, 
which  demonstrate  that  the  community 
is  the  core  of  the  justice  process  and 
recognize  youth  as  a  vitad  part  of  the 
community.  Also,  a  curriculum  of 
Competency  Training  Classes  for 
youthful  offenders  and  youth  at  risk  of 
delinquency  will  be  maintained  and 
will  focus  on  conflict  resolution,  social 
skills,  problem  solving,  and 
decisionmaking. 

This  program  will  be  implemented  by 
the-current  grantee,  the  Vermont 
Department  of  Social  and  R^abilitation 


Services.  No  additional  applications 
will  be  solicited  in  FY  2000. 

National  Juvenile  Justice  Data  Analysis 
Project 

In  1998,  OJJDP  established  the 
National  Juvenile  Justice  Data  Analysis 
Project  (NJJDAP)  to  serve  the  critical 
information  needs  of  the  juvenile  justice 
community  and  OJJDP.  The  NJJDAP 
produces  analyses  and  disseminates 
statistical  information  to  the  public  and 
to  State  and  local  policymakers.  The 
project  serves  as  a  principal  resource  to 
accentuate  and  enhance  OJJDP's  ability 
to  provide  quality  information  to  the 
field  of  juvenile  justice.  The  project  uses 
many  national  data  sources  to  examine 
issues  critical  to  the  juvenile  justice 
system.  The  data  sources  used  are  not 
limited  to  criminal  justice  or  juvenile 
justice  data.  In  1999,  the  NJJDAP  has 
produced  analyses  based  on  the 
National  Longitudinal  Survey  of  Youth 
(NLSY),  operated  by  the  Biireau  of  Labor 
Statistics.  The  NLSY  is  a  national  self- 
report  survey  of  youth  that  includes 
several  measures  of  juvenile  offending. 
Also,  the  NJJDAP  has  produced  analyses 
of  the  Census  of  Juveniles  in  Residential 
Placement. 

The  project  will  be  implemented  by 
the  current  grantee,  the  National  Center 
for  Juvenile  Justice.  No  additional 
applications  will  be  solicited  in  FY 
2000. 

National  Juvenile  Justice  Program 
Directory 

To  conduct  its  statistical  functions, 
OJJDP  must  maintain  a  current  and 
accurate  list  of  all  entities  surveyed 
either  in  the  various  censuses  or  in 
surveys.  This  list  currently  consists  of  a 
complete  list  of  juvenile  residential 
facilities  and  a  list  of  jirvenile  probation 
offices.  As  OJJDP  expands  its  statistical 
work,  it  will  need  to  expand  this  listing 
as  well.  The  list  needs  to  contain 
contact  information  for  the  various 
facilities  or  agencies  and  appropriate 
information  for  sampling.  During  2000, 
the  Census  Btueau  would  continue  to 
maintain  the  currenUy  available 
portions  of  the  directory  and  would 
explore  expansions  needed  to  monitor 
other  areas  of  juvenile  justice  such  as 
nonresidential  correctional  programs 
and  juvenile  court  staff. 

This  project  would  be  conducted 
through  an  interagency  agreement  vtrith 
the  Bureau  of  the  Census,  Governments 
Division.  No  additional  applications 
would  be  solicited  in  FY  2000. 

The  National  Longitudinal  Survey  of 
Youth  97 

OJJDP  pfoposes  continuing  to  support 
the  third  round  of  data  collection,  begun 
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in  FY  1997,  by  the  National 
Longitudinal  Survey  of  Youth  97 
(NLSY97)  through  an  interagency 
agreement  with  the  Biueau  of  Labor 
Statistics  (BLS).  The  NLSY97  is 
studying  school-to-work  transition  in  a 
nationally  representative  sample  of 
8,700  youth  ages  12  to  16  years  old.  BLS 
is  also  collecting  data  on  the 
involvement  of  these  youth  in  antisocial 
and  other  behavior  that  may  affect  their 
transition  to  productive  work  careers. 
The  survey  provides  information  about 
risk  and  protective  factors  related  to  the 
initiation,  persistence,  and  desistance  of 
delinquent  and  criminal  behavior  and 
provides  an  opportimity  to  determine 
the  generalizability  of  findings  from 
OJJDP's  Program  of  Research  on  the 
Causes  and  Correlates  of  Delinquency 
and  other  longitudinal  studies  to  a 
nationally  representative  population  of 
youth. 

The  program  would  be  implemented 
by  the  BLS  under  an  interagency 
agreement.  No  additional  applications 
would  be  solicited  in  FY  2000. 

Performance-Based  Standards  for 
Juvenile  Correction  and  Detention 
Facilities 

Performance-Based  Standards  for 
Juvenile  Correction  and  Detention 
Facilities  Program,  which  began  with  a 
competitive  OJJDP  cooperative 
agreement  awarded  to  the  Council  of 
Juvenile  Correctional  Administrators 
(CJCA)  in  FY  1995,  has  developed  a 
performance  management  system  for  the 
management  of  juvenile  correctional 
facilities.  The  system  provides  tools  for 
monitoring  and  improving  outcomes  in 
six  critical  facility  functions:  providing 
security,  safety,  order,  health  care, 
educational,  and  mental  health 
programming  within  a  context  that 
protects  individual  rights.  Currently,  32 
facilities,  including  2  State  systems, 
have  begun  the  implementation  process, 
which  consists  of  the  data  collection 
and  analysis  of  baseline  data;  the 
development  of  an  initial  facility 
improvement  plan,  which  may  include 
financial  support  to  make 
improvements;  and  reassessment  and 
revision  of  the  facility  improvement 
plan.  During  FY  2000,  the  program  itself 
is  undergoing  refinements  to  improve 
management  of  the  process  for  the 
facilities.  In  addition,  approximately  15 
new  sites  will  begin  the  process,  using 
streamlined  data  collection  and  new 
diagnostic  tools.  In  addition  to  working  ' 
with  the  participating  fecilities  during 
this  funding  period,  the  project  will 
finalize  the  implementation  model; 
revise  instruments,  as  needed;  and 
develop  criteria  for  determining  full 
implementation,  including  the  testing  of 


community  release  measures.  Where 
appropriate,  the  project  will  establish 
performance  benchmarks  and  develop 
analytical  reports  regarding  facility  and 
system  change  that  has  occurred  in  the 
test  sites. 

This  program  would  be  implemented 
by  the  current  grantee,  the  Council  of 
Juvenile  Correctional  Administrators. 
No  additional  applications  would  be 
solicited  in  FY  2000. 

San  Francisco  Juvenile  Justice  Local 
Action  Plan — Delancy  Street  Initiative 

In  FY  1998,  OJJDP  provided  funding 
to  the  City  and  Coimty  of  San  Francisco, 
CA,  to  support  the  implementation  of  a 
comprehensive  effort  to  reform  the  city's 
juvenile  justice  system.  San  Francisco's 
Comprehensive  Juvenile  Justice  Local 
Action  Plan,  facilitated  by  the  Delancy 
Street  Foundation  CIRCLE  (Coalition  to 
Revitalize  Communities,  Lives  and 
Environments),  represents  the 
culmination  of  a  unique,  collaborative 
needs  assessment  of  Uie  existing 
juvenile  justice  system.  Based  on  this 
assessment,  San  Francisco  identified  six 
of  the  most  critical  gaps  in  the  juvenile 
justice  system  and  proposed  programs 
to  fill  those  gaps:  Community 
Assessment  and  Referral  Center,  Early 
Risk  and  Resiliency,  Safe  Haven,  Safe 
Corridor,  the  Life  Learning  Academy, 
and  the  Life  Learning  Residential  Center 
for  Girls.  These  six  programs  originated 
from  the  needs  assessment  and  are  a 
product  of  teams  composed  of  • 
representatives  from  San  Francisco  and 
its  diverse  communities. 

In  FY  1999,  OJJDP  provided  funding 
to  enhance  services  offered  at  the  Life 
Learning  Residential  Center  (Academy), 
an  intensive  life-changing,  day 
treatment  program  designed  to  turn 
aroimd  the  lives  of  youth  with  multiple 
problems  that  include  multigenerational 
poverty,  gang  involvement,  drug  abuse, 
disciplinary  problems,  and  school 
dropouts  and  failure.  The  Academy 
aims  to  strengthen  a  youth's  bond  with 
his  family  and  extended  family  and  the 
community,  while  providing  complete 
"life  learning"  instruction  and 
education.  Funding  will  also  be  used  for 
program  replication  throughout  the 
country. 

This  project  will  be  implemented  by 
the  current  grantee,  the  City  and  County 
of  San  Francisco,  in  FY  2000.  No 
additional  applications  will  be  solicited 
in  FY  2000. 

Survey  of  Juvenile  Probation 

OJJDP  proposes  to  continue  to  support 
the  development  of  a  survey  of  juvenile 
probation  offices.  This  survey  will  lead 
directly  to  national  estimates  of  the 
numbers  of  juveniles  on  probation  at  a 


given  time.  OJfDP  began  this  effort  in 
1996  with  assessments  of  current 
knowledge  of  probation  and  the  need  for 
information  on  this  aspect  of  juvenile 
jxistice.  The  development  efforts  have  so 
far  included  site  visits  to  three  State 
probation  departments  and  local 
probation  departments  in  those  States. 
An  addition^  seven  States  will  be 
visited  in  the  coming  year.  Based  on  this 
information,  the  Center  for  Survey 
Methods  Research  (CSMR)  at  the  Bureau 
of  the  Census  will  develop  a  survey 
methodology  and  a  survey 
questionnaire.  The  plans  for  this  survey 
have  expanded  by  necessity  to  include 
efforts  (already  under  way  under  a 
separate  agreement  with  the  Bureau  of 
the  Census)  to  list  and  categorize 
juvenile  probation  offices  nationally. 
Working  with  OJJDP,  the  Census  Bureau 
will  develop  a  list  of  probation  offices 
and  several  categorizations  of  these 
offices  to  facilitate  the  development  of 
a  sampling  scheme.  In  the  coming  year, 
OJJDP  and  the  Census  Bureau  will 
continue  working  on  the  specifications 
for  this  list  and  continue  efforts  to 
develop  the  list.  Also,  working  with  the 
Governments  Division  of  the  Bureau  of 
the  Census,  OJJDP  will  take  the 
necessary  preliminary  steps  needed  to 
implement  the  survey.  OJJDP  anticipates 
the  first  Survey  of  Juvenile  Probation 
will  take  place  in  calendar  year  2002. 

This  project  would  be  conducted 
through  an  interagency  agreement  with 
the  Biueau  of  the  Census.  No  additional 
applications  would  be  solicited  in  FY 
2000. 

Technical  Assistance  to  Native 
American  Tribes  and  Alaskan  Native 
Communities 

The  Technical  Assistance  to  Native 
American  Tribes  and  Alaskan  Native 
Communities  Program  is  designed  to 
equip  tribal  governments  with  the 
necessary  information  and  tools  to 
enhance  or  develop  comprehensive, 
systemwide  approaches  to  reduce 
juvenile  delinquency,  violence,  and 
victimization  and  increase  the  safety  of 
their  communities.  In  FY  1997,  OJJDP 
awarded  a  3-year  cooperative  agreement 
to  the  American  Indian  Development 
Associates  (AIDA)  to  provide  training 
and  technical  assistance  to  Indian 
nations  seeking  to  improve  juvenile 
justice  services  to  children,  youth,  and 
families. 

Throughout  FY's  1998  and  1999, 
AIDA  continued  to  provide  technical 
assistance  to  Indian  nations  and 
developed  information  materials  for 
Indian  juvenile  justice  practitioners, 
administrators,  and  policymakers.  Topic 
areas  covered  Indian  youth  gangs; 
personnel  competency  building,  such  as 
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conducting  effective  preadjudication 
investigations  and  preparing  reports; 
developing  protocols  to  implement  State 
Children's  Code  provisions  that  affect 
Native  American  children;  establishing 
sustainable,  comprehensive  commimity- 
based  planning  processes  that  focus  on 
the  needs  of  tribal  youth;  and 
developing  and  implementing  culturally 
relevant  policies,  programs,  and 
practices.  The  technical  assistance  and 
materials  also  addressed  the 
overlapping  roles  and  jurisdiction  of 
Federal,  State,  and  tribal  justice 
systems,  particularly  in  imderstanding 
the  laws  and  public  policies  applicable 
to  or  effective  in  Indian  communities. 

to  FY  2000,  OJJDP  would  continue  to 
promote  and  provide  technicetl 
assistance  to  tribes  seeking  to  develop 
and  enhance  their  juvenile  justice 
systems.  AIDA  would  provide  training 
and  technical  assistance  in  the 
following  emphasis  areas:  developing  a 
community-based  secondary  prevention 
program;  developing  a  tribal  justice 
probation  system;  developing 
multidisciplinary  approaches  to  youth 
gang  violence  prevention;  establishing 
risk  assessment  and  classification 
systems;  developing  comprehensive 
strategies  to  handle  offenders; 
expanding  referral  and  service  delivery 
systems;  developing  cooperative 
interagency  and  intergovernmental 
relationships;  and  developing 
technology  to  improve  systems  and 
increased  access  to  juvenile  justice 
information. 

This  program  would  be  implemented 
by  the  current  grantee,  the  American 
Indian  Development  Associates.  No 
additional  applications  would  be 
solicited  in  FY  2000. 

TeenSupreme  Career  Preparation 
Initiative 

to  FY  1998.  OJJDP.  m  partnership 
with  the  U.S.  Department  of  Labor's 
(DOL's)  Employment  and  Traintog 
Administration,  provided  fundmg 
support  to  the  Boys  &  Girls  Clubs  of 
America  to  demonstrate  and  evaluate 
the  TeenSupreme  Career  Preparation 
Initiative.  This  initiative  provides 
employment  traintog  and  other  related 
services  to  at-risk  youth  through  local 
Boys  &  Girls  Clubs  with  TeenSupreme 
Centers,  to  FY  1998,  DOL  funds 
supported  program  staffing  m  the 
existmg  41  TeenSupreme  Centers,  and 
to  1999.  the  number  of  sites  was 
expanded  to  45.  These  45  clubs  are 
provided  fundmg  support  to  hire  an 
employment  specialist  to  work  with  the 
youth.  Boys  &  Girls  Clubs  of  America 
provides  totensive  training  and 
technical  assistance  to  each  site  and 
administrative  and  staffing  support  to 


the  program  from  the  national  office. 
OJJDP  funds  support  the  evaluation 
component  of  the  program,  which  is 
being  implemented  by  an  todependent 
evaluator. 

This  jointly  funded  Department  of 
Labor  and  OJJDP  mitiative  will  be 
implemented  by  the  current  grantee,  the 
Boys  &  Girls  Clubs  of  America.  No 
additional  applications  will  be  solicited 
in  FY  1999. 

Training  and  Technical  Support  for 
State  and  Local  Jurisdictional  Teams  To 
Focus  on  Juvenile  Corrections  and 
Detention  Overcrowding 

Through  systemic  change  withto  local 
juvenile  detention  systems  or  statewide 
juvenile  corrections  systems,  this 
project  seeks  to  reduce  overcrowdtog  to 
facilities  where  juveniles  are  held. 
Competitively  awarded  in  FY  1994  to 
the  National  Juvenile  Detention 
Association  (NJDA).  in  partnership  with 
the  San  Francisco  Youth  Law  Center, 
the  project  provides  training  and 
technical  assistance  materials  for  use  by 
State  and  local  jurisdictional  teams. 
NJDA  selected  three  jurisdictions 
(Camden,  NJ;  Oklahoma  City.  OK;  and 
the  Rhode  Island  Juvenile  Corrections 
System)  for  onsite  development, 
implementation,  and  testing  of 
procedures  to  reduce  crowding.  All 
three  original  sites  have  completed  their 
work.  The  grantee  is  exploring 
additional  sites  for  comprehensive 
training  and  technical  assistance  to  FY 
2000.  NJDA  would  also  be  initiattog  its 
Jurisdictional  Team  Training  Course  to 
FY  2000  at  three  sites  that  are 
experiencing  overcrowding  to  their 
juvenile  facilities. 

This  project  would  be  implemented 
by  the  ciurent  grantee,  the  National 
Juvenile  Detention  Association.  No 
additional  applications  would  be 
solicited  to  FY  2000. 


Child  Abuse  and  Neglect  and 
Dependency  Courts 

National  Evaluation  of  the  Safe  Kids/ 
Safe  Streets  Program 

OJJDP  will  continue  funding  the  grant 
competitively  awarded  in  FY  1997  to 
Westat,  toe.  Rockville,  MD,  for  a 
national  evaluation  to  dociunent  and 
explicate  the  process  of  community 
mobilization,  planning,  and 
collaboration  that  has  taken  place  before 
and  during  the  Safe  Kids/Safe  Streets 
awards;  to  inform  program  staff  of 
performance  levels  on  an  ongoing  basis; 
and  to  determtoe  the  effectiveness  of  the 
implemented  programs  in  achieving  the 
goals  of  the  Safe  Kids/Safe  Streets 
program.  The  initial  18-month  grant 
began  a  process  evaluation  and  an 


assessment  of  the  feasibility  of  an 
impact  evaluation.  Westat  will  continue 
the  process  evaluation,  which  will  now 
focus  on  tracking  the  implementation 
efforts  at  each  of  the  sites;  conttoue 
developing  the  national  impact 
evaluation;  and  continue  worktog  with 
local  evaluators  to  develop  their 
capacity  to  evaluate  programs.  Also, 
Westat  will  add  a  fifth  site  to  the 
evaluation. 

This  evaluation  will  be  implemented 
by  the  current  grantee,  Westat.  toe.  No 
additional  applications  will  be  solicited 
in  FY  2000. 

Research  on  Child  Neglect 

to  FY  2000,  OJJDP  will  joto  several 
other  Federal  agencies,  tocluding  the 
Office  of  Justice  Program's  National 
Institute  of  Justice,  tibe  U.S.  Department 
of  Education,  and  the  Department  of 
Health  and  Human  Services'  National 
tostitutes  of  Health  and  Administration 
on  Children,  Youth,  and  Families  (the 
Neglect  Consortium),  to  funding 
research  projects  that  will  enhance 
imderstanding  of  the  etiology,  extent, 
services,  treatment,  management,  and 
prevention  of  child  neglect.  This 
multiagency  effort  adckesses  the  lack  of 
research  focustog  specifically  on  the 
issue  of  child  n^ect.  Child  neglect  may 
relate  to  profound  health  consequences, 
place  children  at  higher  risk  for  a 
variety  of  diseases  and  conditions,  and 
toterfere  with  normal  social,  cognitive, 
and  affective  development.  Thus,  child 
neglect  is  a  serious  public  health, 
justice,  social  services,  and  education 
problem,  not  only  compromising  the 
immediate  health  of  the  Nation's 
children,  but  also  threatening  their 
growth  and  totellectual  development, 
dieir  long-term  physical  and  mental 
health  outcomes,  their  propensity  for 
prosocial  behavior,  their  future 
parenting  practices,  and  their  economic 
productivity. 

The  research  studies  funded  by  this 
initiative  can  focus  on  a  range  of  issues, 
tocludtog,  but  not  limited  to,  the 
followtog:  the  antecedents  of  neglect; 
the  consequences  of  neglect;  the 
processes  and  mediators  accounttog  for 
or  tofluendng  the  effects  of  neglect;  and 
treatment,  preventive  totervention,  and 
service  delivery. 

This  program  will  be  implemented 
through  an  toteragency  agreement  with 
the  National  Institutes  of  Health.  No 
additional  applications  will  be  solicited 
to  FY  2000. 

Safe  Kids/Safe  Streets:  Community 
Approaches  To  Reducing  Abuse  and 
Neglect  and  Preventing  Delinquency 

This  SVz  year  demonstration  program 
is  designed  to  foster  coordtoated 


community  responses  to  child  abuse 
and  neglect.  Several  components  of  the 
Office  of  Justice  Programs  joined  in  FY 
1996  to  develop  this  coord^ated 
program  response  to  break  the  cycle  of 
early  childhood  victimization  and  later 
criininality  and  to  reduce  child  abuse 
and  neglect  and  resulting  child 
fotalities.  OJJDP  awarded  competitive 
cooperative  agreements  in  FY  1997  to 
five  sites  (Chittenden  County,  VT; 
Huntsville,  AL;  Kansas  City,  MO;  the 


Sault  Ste.  Marie  Tribe  of  Chippewa 
Indians,  MI;  and  Toledo,  OH].  Funds 
were  provided  by  OJJDP,  the  Executive 
Office  for  Weed  and  Seed,  and  the 
Violence  Against  Women  Office. 

In  FY  2000,  continuation  awards  will 
be  made  to  each  of  the  current 
demonstration  sites.  No  additional 
applications  will  be  solicited  in  FY 
2000. 

The  programs  described  above  will 
further  OJJDP's  goals  and  help  to 


consolidate  and  continue  the  gains 
made  in  the  past  few  years  in  combating 
juvenile  delinquency  and  victimization. 
OJJDP  welcomes  comments  on  this 
Proposed  Program  Plan. 

Dated:  October  8, 1999. 
Shay  Bilchik, 

Administrator,  Office  of  Juvenile  Justice  and 
Delinquency  Prevention. 
(FR  Doc.  99-26797  Filed  10-14-99;  8:45  am) 
aaUNQ  CODE  M10-1»-P 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  200. 203,  and  234 
[Docktt  No.  FR-4323-F-02] 
RtN  2502-AH16 

Single  Family  Mortgaga  Insurance; 
Clartflcatlon  of  Floodplain 
Raqulramants  Applicable  to  New 
Construction 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Conunissioner,  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  adopts 
revisions  to  HUD's  regulations 
concerning  flood  hazard  exposure  and 
single  family  mortgage  insiuance 
published  for  public  comment  in  a 
proposed  rule  on  April  30, 1999.  These 
revisions  provide  mortgagees  with  an 
additional  means  of  complying  with 
HUD's  single  family  flood  hazard 
regulations  and  clarify  a  number  of 
provisions  in  HUD's  single  family 
mortgage  insurance  regulations.  HUD 
considered  the  comments  received  on 
the  April  30, 1999  proposed  rule,  but  is 
adopting  the  revisions  published  in  the 
proposed  rule  without  change. 
DATES:  Effective  Date:  November  15, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Holman,  Chief,  Mortgage 
Underwriting  and  Insurance  Branch, 
Office  of  Insured  Single  Family 
Housing,  U.S.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street.  SW,  Room  9270,  Washington,  DC 
20410-8000;  telephone  (202) 708-2121 
(this  is  not  a  toll-free  telephone 
number).  Hearing-or  speech-impaired 
persons  may  access  this  niunber  via 
TTY  by  calling  the  toll-free  Federal 
Information  Relay  Service  at  (800)  877- 
8339. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

a.  The  April  30,  1999  Proposed  Rule 

On  April  30, 1999.  HUD  published  a 
rule  (64  FR  23480)  for  public  comment 
that  proposed  certain  revisions  to  HUD's 
regulations  concerning  flood  hazard 
exposure  and  single  family  mortgage 
insiuance.  The  revisions  permit 
mortgagees  to  obtain  an  Elevation 
Certificate  as  an  alternative  to  a  final 
Letter  of  Map  Amendment  or  Revision 
for  submission  with  the  Builder's 
Certification  of  Plans,  Specifications, 
and  Site  when  property  improvements 
are  located  in  a  Special  Flood  Hazard 
Area.  The  revisions  clarify  that  all 


provisions  of  §  200.926d(c)(4)  apply  to 
one-  to  foiu-imit  homes  and  to 
communities,  whether  or  not  the 
commimity  has  adopted  criteria  for  site 
development.  The  revisions  also  clarify 
that  structures  are  subject  to  the  same 
elevation  requirements,  whether  or  not 
they  have  basements.  Finally,  the 
revisions  remove  obsolete  provisions 
concerning  subdivisions  and  improved 
area  processing  and  make  a  number  of 
conforming  changes. 

b.  This  Final  Rule 

This  final  rule  adopts  the  revisions 
published  in  the  April  30, 1999 
proposed  rule  without  change.  The 
public  comment  period  for  the  proposed 
rule  closed  on  June  29, 1999.  HUD 
received  14  comments.  Commenters 
included  trade  associations,  government 
agencies,  lending  institutions,  and 
housing  developers.  HUD  appreciates 
the  suggestions  offered  by  commenters 
and  carefully  considered  the  issues 
raised  by  them.  For  the  reasons 
discussed  below,  however,  we  have 
chosen  not  to  implement  these 
suggestions.  This  section  of  the 
preamble  presents  a  summary  of  the 
issues  raised  by  the  public  commenters 
and  HUD's  responses  to  their  comments. 

Comment — Require  submission  of 
other  evidence  of  compliance  in 
addition  to  elevation  certificate.  One 
commenter  wrote  that  an  elevation 
certificate  (EC)  alone  does  not  document 
compliance  with  National  Floodplain 
Insurance  Program  (NFIP)  floodplain 
management  requirements.  The 
commenter  suggested  that  the  final  rule 
require,  in  addition  to  an  elevation 
certificate,  the  submission  of  other 
evidence  from  the  community  that 
indicates  that  property  improvements 
comply  with  the  commimity 's 
floodplain  management  regulations.  The 
commenter  listed  a  number  of 
dociunents  that  could  be  required  to 
satisfy  this  requirement,  including  a 
building  permit  and  a  certificate  of 
occupancy  issued  by  the  community. 

HUD  Response.  HUD  agrees  that  Uie 
EC  alone  does  not  dociunent 
compliance  with  NFIP  floodplain 
management  requirements.  We  do  not 
believe,  however,  that  it  is  necessary  to 
require  additional  documentation  of 
compliance  because  locsd  procediues 
already  require  these  documents.  For 
example,  it  is  absolutely  necessary  for  a 
builder  to  obtain  a  building  permit  from 
local  authorities  before  construction 
commences.  Similarly,  all  properties 
submitted  to  HUD  for  endorsement  must 
have  been  issued  an  occupancy  permit 
by  local  authorities  prior  to  submission. 
Requiring  these  additional  dociunents, 
therefore,  is  unnecessary,  would  be  a 


duplication  of  effort,  and  would  run 
counter  to  the  principle  of  streamlining 
govenunent  processes. 

Comment — Required  flood  insurance 
that  is  lesser  of  the  outstanding  balance 
of  the  mortgage,  value  of  building,  or 
maximum  amount  of  NFIP  insurance 
available.  One  commenter  was 
concerned  about  the  language  in 
§  203.16a(c)  that  states  that  flood 
insurance  must  be  maintained  in  an 
amount  equal  to  either  "the  outstanding 
balance  of  the  mortgage,  less  estimated 
land  costs,  or  the  maximum  amount  of 
the  NFIP  insurance  available  with 
respect  to  the  property  improvements, 
whichever  is  less."  The  commenter 
wrote  that  subtracting  the  estimated 
land  cost  fit)m  the  outstanding  balance 
of  the  mortgage  could  result  in 
situations  where  no  flood  insurance  is 
required  on  a  mortgaged  building.  The 
conmienter  suggested  requiring  diat  the 
amount  of  flood  insiu-ance  be  at  least 
equal  to  the  lesser  of  the  outstanding, 
balance  of  the  mortgage,  the  value  of  the 
building,  or  the  maximum  amount  of 
NFIP  insurance  available. 

HUD  Response.  While  HUD 
appreciates  the  commenter's  suggestion, 
the  provision  contained  in  §  203.16a(c) 
is  not  a  direct  subject  of  this 
rulemaking.  Consequently,  we  have  not 
made  any  changes  in  response  to  this 
comment.  HUD,  however,  will  consider 
this  issue  as  a  subject  for  a  future 
rulemaking. 

Comment — HUD  should  conduct 
eight-step  analysis  required  by 
Executive  Order  11988.  One  commenter 
wrote  that  the  proposed  rule,  in  effect, 
waives  the  full  eight-step  process 
required  by  Executive  Order  11988 
(entitled  "Floodplain  Management")  for 
individual  mortgage  transactions.  The 
commenter  suggested  that  HUD  should 
perform  an  analysis  applying  the  eight- 
step  process  to  Uie  transactions  covered 
under  the  proposed  rule.  The 
commenter  suggested  that  the  analysis 
should  balance  the  adverse  impacts  of 
placing  fill  in  some  floodplains  against 
any  benefits  of  the  current  rule  in 
discouraging  floodplain  development  by 
requiring  letters  of  map  amendment 
(LOMA)  and  letters  of  map  revision 
(LOMR). 

HUD  Response.  The  commenter  has 
misinterpreted  HUD's  regulations.  The 
FHA  single  family  mortgage  insurance 
program,  both  for  new  construction 
(which  this  rule  addresses)  as  well  as  for 
existing  construction,  is  not  subject  to 
the  requirements  of  Executive  G*der 
11988.  HUD  regulations  at  24  CFR  part 
55  specifically  address  our 
responsibilities  and  procedures 
regarding  the  Executive  Order.  Prior  to 
1993,  single  family  new  construction 
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was  analyzed  in  an  environmental 
assessment,  which  included  the 
requirements  of  the  Executive  Order's 
eight-step  analysis  through  HUD 
subdivision  processing  procedures. 
However,  we  terminated  subdivision 
processing  and  approval  in  1993. 
Ciurently,  all  applications  for  mortgage 
endorsement  (insurance)  are  submitted 
to  HUD  by  lenders  after  the  structiu-e 
has  been  built  and  the  applicable  local 
entity  has  determined  that  it  meets 
floodplain  and  other  requirements. 

Comment — Clarify  when  flood 
insurance  must  be  purchased.  One 
commenter  wrote  that  the  preamble  to 
the  proposed  rule  was  not  clear  about 
when  flood  insurance  must  be 
purchased.  The  commenter  suggested 
that  the  preamble  to  the  final  rule 
should  clarify  that  flood  insurance  must 
be  purchased  when  an  EC  is  submitted, 
but  not  when  a  LOMA  or  LOMR  is 
submitted. 

HUD  Response.  The  commenter's 
understanding  about  when  flood 
insurance  must  be  purchased  is  correct. 
Whenever  an  EC  is  utilized,  it  indicates 
that  improvements  are  in  the  base 
floodplain,  and,  therefore,  flood 
insurance  is  mandatory.  HUD  will  make 
this  requirement  clear  in  its  processing 
docvunents  and  will  advise  lenders  by 
issuing  a  Mortgagee  Letter. 

Comment — Clarify  rule  and  extend 
comment  period.  Two  commenters 
urged  HUD  to  clarify  the  proposed  rule 
and  requested  that  HUD  extend  the 
comment  period  in  order  to  accomplish 
this. 

HUD  Response.  The  commenters  did 
not  specify  what  aspects  of  the  proposed 
nUe  needed  clarification,  and  they  gave 
no  other  justification  for  extending  the 
comment  period.  Therefore,  we  have  not 
extended  the  comment  period.  It  is 
important  to  note,  however,  that  we 
accepted  and  considered  all  comments 
received  on  the  proposed  rule, 
including  those  that  were  received 
shortly  after  the  close  of  the  comment 
period. 

Comment — Permit  mortgage 
insurance  in  those  portions  of  alluvial 
fans  that  pose  the  same  or  less  risk  as 
riverine  special  flood  hazards.  A 
number  of  commenters  suggested  that 
HUD  should  treat  alluvial  fans  that  pose 
the  same  or  less  risk  as  riverine  special 
flood  hazards  the  same  as  riverine 
special  flood  hazards  for  the  purpose  of 
issuing  FHA  mortgage  insurance.  These 
commenters  wrote  that  these  areas  pose 
no  more  severe  a  threat  than  do  riverine 
areas,  and  addressing  them  in  the  final 
rule  will  open  up  many  areas  to 
affordable  housing  that  have  previously 
been  closed.  Two  commenters  suggested 
certain  additional  engineering 


certification  requirements  for  allowing 
construction  on  alluvial  fans. 

HUD  Response.  HUD  appreciates 
these  commenters'  concern  for  building 
affordable  housing.  Specific  provisions 
concerning  alluvial  fans,  however,  are 
not  the  subject  of  this  rulemaking. 
HUD's  prohibition  on  mortgage 
insurance  for  properties  in  alluvial  fans 
is  based  on  the  hazard  posed  by  location 
in  an  alluvial  fan  and  is  not  dependent 
on  the  availability  from  the  Federal 
Emergency  Management  Agency 
(FEMA)  of  a  LOMA  or  LOMR,  which  is 
no  longer  required  under  this  rule. 
Adding  provisions  to  specifically 
address  alluvial  fans  in  this  rule  would 
require  the  publication  of  a  new 
proposed  rule  for  public  comment, 
which  would  delay  the  publication  of 
this  final  rule.  In  addition,  any  decision 
to  permit  alluvial  fans  would  require 
serious  and  detailed  engineering  and 
hydrological  studies  and  analysis.  These 
studies,  of  FEMA  identified  and 
designated  alluvial  fan  areas,  would  be 
extremely  time  consuming  and  costly  to 
conduct  on  a  "area  by  area"  basis.  The 
reliance  on  certifications  would  be 
meaningless  until  such  time  as  FEMA 
completes  their  currently  ongoing 
studies  of  alluvial  fans  and  makes  a 
formal  determination  and  issues 
guidance,  requirements,  and  regulations 
regarding  the  safety  aspects  of  alluvial 
fans  that  should  be  considered  and 
taken  into  account.  For  the  preceding 
reasons,  we  have  decided  not  to 
specifically  address  alluvial  fans  in  this 
rulemaking  and  have  decided  to 
proceed  with  the  publication  of  this 
final  rule. 

Comment — Add  provision 
acknowledging  Voluntary  Affirmative 
Marketing  Agreement.  One  commenter 
suggested  adding  the  following  language 
to  §  203.12(b)(3)  at  the  end  of  the  first 
paragraph: 

In  lieu  of  submission  of  an  Affirmative  Fair 
Housing  Marketing  Plan,  if  the  builder  or 
developer  is.  either  through  a  state  or  local 
home  builder  association  or  directly,  a 
signatory  to  the  Voluntary  Affirmative 
Marketing  Agreement  (VAMA)  between  HUD 
and  the  National  Association  of  Home 
Builders,  the  builder  or  developer  may  meet 
the  requirement  of  this  section  by  certifying 
to  this  effect  on  the  Builder's  Certification  of 
Plans.  Specifications  and  Site. 

HUD  Response.  While  HUD 
appreciates  the  commenter's  suggestion, 
the  suggestion  is  outside  the  scope  of 
this  rulemaking.  However,  it  should  be 
noted  that  the  provision  that  the 
commenter  suggests  is  already  part  of 
HUD  procedures.  Box  11  of  the 
Builder's  Certification  of  Plans, 
Specifications,  &  Site  allows  a  builder  to 
certify  that  they  are  a  signatory  in  good 


standing  to  a  Voluntary  Affirmative 
Marketing  Agreement  in  lieu  of 
submission  of  an  Affirmative  Fair 
Housing  Marketing  Plan. 

Comment — Include  "back-to-back" 
units  in  §  200.926(a)(1).  One  commenter 
suggested  that  the  language  in 
§  200.926(a)(1)  be  expanded  to  include 
units  that  are  "back-to-back"  as  well  as 
units  that  are  "side-to-side."  The 
commenter  suggested  using  the 
language  "where  the  units  are  joined  in 
some  manner  with  adjacent  living 
units." 

HUD  Response.  We  have  reviewed 
this  suggestion,  but  do  not  believe  any 
change  or  additional  language  is 
necessary.  Section  200.926  applies  to 
any  one-  to  four-family  structure, 
regardless  of  whether  it  is  side-by-side, 
back-to-back,  stacked,  or  configured  as  a 
duplex,  triplex,  or  fourplex. 

n.  Findings  and  Certifications 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
(FONSI)  with  respect  to  the 
environment  has  been  made  in 
accordance  with  HUD  regulations  at  24 
CFR  part  50,  which  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4  ^32).  The 
FONSI  is  available  for  public  inspection 
and  copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  Office  of  the  Rules 
Docket  Clerk,  Room  10276,  451  Seventh 
Street,  SW,  Washington,  DC  20410. 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirement  contained  at  §  203.12  of 
this  final  rule  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520)  and  assigned  OMB 
control  nmnber  2502-0496.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  the 
collection  displays  a  valid  control 
number. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  vnth 
section  3(a)  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605(b)),  has  reviewed  this 
final  rule  before  publication,  and  by 
approving  it  certifies  that  this  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  final  rule  serves  two  primary 
purposes.  First,  it  allows  mortgagees 
greater  flexibility  by  permitting  them  to 
comply  with  floodplain  requirements 
through  the  submission  of  an  additional 
type  of  document.  Second,  the  final  rule 
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removes  obsolete  provisions  and  makes 
clarifying  amendments  to  the 
regulations.  These  changes  reflect 
HUD's  current  interpretation  of  its 
regulations  and  would  not  increase  the 
regulations'  burden.  These  changes  are 
being  made  in  order  to  make  the 
regulations  clearer  and  more  accurate. 

Fedemlism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612  (entitled 
"Federalism"),  has  determined  that  the 
policies  contained  in  this  final  rule  do 
not  have  substantial  direct  effects  on 
States  or  their  political  subdivisions,  on 
the  relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenmient. 

m.  List  of  Subjects 

24  CFR  Part  200 

Administrative  practice  and 
procedure.  Claims,  Equal  employment 
opportimity,  Fair  housing,  Home 
improvement.  Housing  standards, 
Incorporation  by  reference.  Lead 
poisoning.  Loan  programs — chousing  and 
community  development.  Minimum 
property  standards.  Mortgage  insurance. 
Organization  and  functions 
(Government  agencies).  Penalties, 
Reporting  and  recordkeeping 
requirements,  Social  security, 
Unemplojrment  compensation.  Wages. 

24  CFR  Part  203 

Hawaiian  Natives,  Home 
improvement,  Inditms — lands.  Loan 
programs — housing  and  community 
development.  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements,  Solar  energy. 

24  CFR  Part  234 

Condominiimis,  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements. 

PART  200-4NTRODUCT1ON  TO  FHA 
PROGRAMS 

PART  203— SINGLE  FAMILY 
MORTGAGE  INSURANCE 

PART  234-CONDOMINIUM  OWNER 
MORTGAGE  INSURANCE 

For  the  reasons  stated  in  the 
preamble,  HUD  amends  24  CFR  parts 
200,  203,  and  234  as  follows: 

PART  200-INTRODUCTION  TO  FHA 
PROGRAMS 

1.  The  authority  citation  for  24  CFR 
part  200  continues  to  read  as  follows: 


Authority:  12  U.S.C.  1701-1715Z-18;  42 

U.S.C.  3535(d). 

2.  Revise  §  200.926(a)(1)  to  read  as 
follows: 

§  200.926    Minimum  property  standards  for 
one  and  two  family  dwellings. 

(a)  *  *  *  (1)  Applicable  structures. 
The  standards  identified  or  contained  in 
this  section,  and  in  §§  200.926a- 
200.926e,  apply  to  single  family 
detached  homes,  duplexes,  three-ujiit 
hoqjes,  and  to  living  units  in  a  structure 
where  the  imits  are  located  side-by-side 
in  town  house  fashion.  Section 
200.926d(c)(4)  also  applies  to  foxir-unit 
homes. 
***** 

3.  Amend  §  200.926d  as  follows: 

a.  Revise  paragraph  (c)(l)(ii); 

b.  Revise  paragraph  (c)(l)(iii); 

c.  Revise  paragraph  (c)(4)(iv);  and 

d.  Remove  paragraph  (c)(4)(vii): 

S200.926d    Construction  rsquirsfflsnts. 

***** 

(c)*  *  * 

(D*  *  • 

(ii)  With  the  exception  of  paragraph 
(c)(4)  of  this  section,  these  site  design 
standards  apply  only  in  communities 
that  have  not  adopted  criteria  for  site 
development  applicable  to  one  and  two 
family  dwellings. 

(iii)  Single  family  detached  houses 
situated  on  individual  lots  located  on 
existing  streets  with  utilities  need  not 
comply  with  the  requirements  of 
paragraphs  (c)(2)  and  (c)(3)  of  this 
section. 
***** 

t^\  *  *  * 

(iv)(A)  hi  all  cases  in  which  a  Direct 
Endorsement  (DE)  mortgagee  or  a 
Lender  Insurance  (LI)  mortgagee  seek  to 
insure  a  mortgage  on  a  newly 
constructed  one-to  four-family  dwelling 
(including  a  newly  erected 
manufactured  home)  that  was  processed 
by  the  DE  or  LI  mortgagee,  the  DE  or  LI 
mortgagee  must  determine  whether  the 
property  Improvements  (dwelling  and 
related  structures/equipment  essential 
to  the  value  of  the  property  and  subject 
to  flood  damage)  are  located  in  a  100- 
year  floodplain,  as  designated  on  maps 
of  the  Federal  Emergency  Management 
Agency.  If  so,  the  DE  mortgagee,  before 
submitting  the  application  for  insurance 
to  HUD,  or  the  U  mortgagee,  before 
submitting  all  the  required  data 
regarding  the  mortgage  to  HUD,  must 
obtain: 

(1)  A  final  Letter  of  Map  Amendment 
(LOMA); 

(2)  A  final  Letter  of  Map  Revision 
(LOMR);  or 

(5)  A  signed  Elevation  Certificate 
documenting  that  the  lowest  floor 


(including  basement)  of  the  property 
improvements  is  built  at  or  above  the 
100-year  flood  elevation  in  compliance 
with  National  Flood  Insurance  program 
criteria  44  CFR  60.3  through  60.6. 
(B)  Under  the  DE  program,  these 
mortgages  are  not  eligible  for  insurance 
unless  the  DE  mortgagee  submits  the 
LOMA,  LOMR,  or  Elevation  Certificate 
to  HUD  with  the  mortgagee's  request  for 
endorsement. 


PART  203— SINGLE  FAMILY 
MORTGAGE  INSURANCE 

4.  The  authority  citation  for  24  CFR 
part  203  continues  to  read  as  follows: 

Authprity:  12  U.S.C.  1709, 1710, 1715b, 
and  1715u;  42  U.S.C.  3535(d). 

5.  Revise  §  203.12  to  read  as  follows: 

§  203.1 2    Mortgags  insurance  on  proposed 
or  now  construction. 

(a)  Applicability.  This  section  applies 
to  an  application  for  insurance  of  a 
mortgage  on  a  one-to  four-family 
dwelling,  unless  the  mortgage  vtrill  be 
secured  by  a  dwelling  that: 

(1)  Was  completed  more  than  one  year 
before  the  date  of  the  application  for 
instance  or,  under  the  Direct 
Endorsement  Program,  was  completed 
more  than  one  year  before  the  date  of 
the  appraisal;  or 

(2)  Is  being  sold  to  a  second  or 
subsequent  purchaser. 

(b)  Procedures.  (1)  Applications  for 
insurance  to  which  this  section  applies 
will  be  processed  in  accordance  with 
procedures  prescribed  by  the  Secretary. 
These  procedures  may  only  provide  for 
endorsement  for  insurance  of  a  mortgage 
covering  a  dwelling  that  is: 

(i)  Approved  under  the  Direct 
Endorsement  Program  or  the  Lender 
Insurance  Program;  or 

(ii)  Located  in  a  subdivision  approved 
by  the  Rural  Housing  Service. 

(2)  The  mortgagee  must  submit  a 
signed  Bmlder's  Certification  of  Plans, 
Specifications  and  Site  (Builder's 
Certification).  The  Builder's 
Certification  must  be  in  a  form 
prescribed  by  the  Secretary  and  must 
cover: 

(i)  Flood  hazards; 

(ii)  Noise; 

(iii)  Explosive  and  flammable 
materials  storage  hazards; 

(iv)  Rimway  clear  zones/clear  zones; 

(v)  Toxic  waste  hazards; 

(vi)  Other  foreseeable  hazards  or 
adverse  conditions  (i.e.,  rock 
formations,  imstable  soils  or  slopes, 
high  ground  water  levels,  inadequate 
surface  drainage,  springs,  etc.)  that  may 
affiect  the  healdi  and  ss^ety  of  the 
occupants  or  the  structursd  soimdness  of 
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the  improvements.  The  Builder's 
Certification  must  be  provided  to  the 
appraiser  for  reference  before  the 
performance  of  an  appraisal  on  the 
property. 

(3)  If  a  builder  (or  developer)  intends 
to  sell  five  or  more  properties  in  a 
subdivision,  an  Affirmative  Fair 
Housing  Marketing  Plan  (AFHMP)  that 
meets  the  requirements  of  24  CFR  part 
200.  subpart  M  must  be  submitted  and 
approved  by  HUD  no  later  than  the  date 
of  the  first  applicationior  mortgage 
insurance  in  that  subdivision. 
Thei-eafter,  applications  for  insurance 
on  other  properties  sold  by  the  same 
builder  (or  developer)  in  the  same 
subdivision  may  make  reference  to  the 
existing  previously  approved  AFHMP. 

6.  Revise  §  203.16a  to  read  as  follows: 

§  203.1 6a    Mortgagor  and  mortgage* 
raquirenwnt  for  maintaining  flood  insurance 
coverage. 

(a)  If  the  mortgage  is  to  cover  property 
improvements  (dwelling  and  related 
structures/equipment  essential  to  the 
value  of  the  property  and  subject  to 
flood  damage)  that: 

(1)  Are  located  in  an  area  designated 
by  the  Federal  Emergency  Management 


Agency  (FEMA)  as  a  floodplain  area 
having  special  flood  hazards,  or 

(2)  Are  otherwise  determined  by  the 
Commissioner  to  be  subject  to  a  flood 
hazard,  and  if  flood  insurance  under  the 
National  Flood  Insurance  Program 
(NFIP)  is  available  with  respect  to  these 
property  improvements,  the  mortgagor 
and  mortgagee  shall  be  obligated,  by  a 
special  condition  to  be  included  in  the 
mortgage  commitment,  to  obtain  and  to 
maintain  NFIP  flood  insurance  coverage 
on  the  property  improvements  diuing 
such  time  as  the  mortgage  is  insuired. 

(b)  No  mortgage  may  be  insured  that 
covers  property  improvements  located 
in  an  area  that  has  been  identified  by 
FEMA  as  an  area  having  special  flood 
hazards,  unless  the  commimity  in 
which  the  area  is  situated  is 
participating  in  the  National  Flood 
Insurance  Program  and  such  insurance 
is  obtained  by  the  mortgagor.  Such 
requirement  for  flood  insurance  shall  be 
effective  one  year  after  the  date  of 
notification  by  FEMA  to  the  chief 
executive  officer  of  a  flood  prone 
commimity  that  such  community  has 
been  identified  as  having  special  flood 
hazards. 

(c)  The  flood  insiu-ance  must  be 
maintained  during  such  time  as  the 


mortgage  is  insured  in  an  amount  at 
least  equal  to  either  the  outstanding 
balance  of  the  mortgage,  less  estimated 
land  costs,  or  the  maximum  amount  of 
the  NFIP  insurance  available  with 
respect  to  the  property  improvements, 
whichever  is  less. 

PART  234— CONDOMINIUM  OWNER 
MORTGAGE  INSURANCE 

7.  The  authority  citation  for  24  CFR 
part  234  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1715b  and  1715y;  42 
U.S.C.  3535(d).  Section  234.520(a)(2)(ii)  is 
also  issued  under  12  U.S.C.  1707(a). 

1234.1    [Amended] 

8.  In  §  234.1,  remove  the  words 
"Mortgage  insurance  on  proposed  or 
new  construction  in  a  new  subdivision" 
and  add,  in  their  place,  the  words 
"Mortgage  insurance  on  proposed  ot 
new  construction". 

•        •        •        *        • 

Dated:  October  8. 1999. 
Wiliiam  C.  Apgar, 

Assistant  Secretary  for  Housing-Federal 

Housing  Commissioner. 

[FR  Doc.  99-26972  Filed  10-12-99;  3:10  pm] 
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Nuclear  Regulatory 
Commission 

10  CFR  Part  72 

Expand  Applicability  of  Part  72  to 
Hoiders  of,  and  Applicants  for. 
Certificates  of  Compliance;  Final  Rule; 
NRC  Enforcement  Policy;  Enforcement 
Action  Against  Nonlicensees  Under  10 
CFR  Part  72;  Notice  of  Policy  Statement; 
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NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart72 

mN  3150-AF93 

Expand  Applicability  of  Part  72  to 
HoWars  of,  and  Appllcanta  for, 
Cartiflcataa  of  Compliance 

agency:  Nuclear  Regulatory 

Conunission. 

ACnON:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  clarify  the  obligations  of 
holders  of,  and  applicants  for. 
Certificates  of  Compliance  (CoCs).  These 
amendments  will  enhance  the 
Commission's  ability  to  take 
enforcement  action  against  these 
persons  when  legally  binding 
requirements  are  violated.  This  action 
will  emphasize  the  safety  and  regulatory 
significance  associated  with  violations 
of  the  regulations.  In  addition,  a  new 
section  identifies  recordkeeping  and 
reporting  reqtiirements  for  certificate 
holders  and  applicants  for  a  CoC. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  December  14, 1999. 
FOA  FURTHER  INFORMATION  CONTACT: 
Anthony  DiPalo,  telephone  (301)  415- 
6191,  e-mail,  ajd@nrc.gov,  of  the  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regidatory 
Commission,  Washington,  DC  20555- 
0001. 
SUPPLEMENTARY  INFORMATKW: 

Background 

The  Commission's  regulations  at  10 
CFR  part  72  were  established  to  provide 
requirements  for  the  issuance  of  licenses 
for  the  storage  of  spent  nuclear  fuel  in 
an  independent  spent  fuel  storage 
installation  (ISFSI)  (45  FR  74693; 
November  12, 1980).  In  1990,  the 
Commission  amended  part  72  to  include 
a  process  for  approving  the  design  of 
spent  fuel  storage  casks  and  issuance  of 
a  CoC  (subpart  L)  and  for  granting  a 
general  license  to  reactor  licensees 
(subpart  K)  to  use  NRC-approved  casks 
for  storage  of  spent  nuclear  fuel  (55  FR 
29181:  July  18. 1990).  In  the  past,  the 
Commission  has  experienced 
performance  problems  in  the  areas  of 
design,  design  control,  febrication  and 
quality  control  with  holders  of,  and 
applicants  for,  a  CoC  under  part  72. 
When  the  NRC  identifies  a  failure  to 
comply  with  part  72  requirements  by 
these  persons,  the  enforcement 
sanctions  available  have  been  limited  to 
administrative  actions. 


The  NRC  Enforcement  Policy '  and  its 
implementing  program  was  established 
to  support  the  NRC's  overall  safety 
mission  in  protecting  public  health  and 
safety  and  the  environment.  Consistent 
with  this  purpose,  enforcement  actions 
are  used  as  a  deterrent  to  emphasize  the 
importance  of  compliance  with 
requirements  and  to  encourage  prompt 
identification  and  comprehensive 
correction  of  the  violations. 
Enforcement  sanctions  consist  of 
Notices  of  Violation  (NOVs),  civil 
penalties,  and  orders  of  various  types.  In 
addition  to  formal  enforcement  actions, 
the  NRC  also  uses  related  administrative 
actions  such  as  Notices  of 
Nonconformance  (NONs),  Confirmatory 
Action  Letters,  and  Demands  for 
Information  to  supplement  its 
enforcement  program.  The  NRC  expects 
licensees,  certificate  holders,  and 
applicants  for  a  CoC  to  adhere  to  any 
obligations  and  conunitments  that  result 
fi-om  these  actions  and  will  not  hesitate 
to  issue  appropriate  orders  to  ensure 
that  these  obligations  and  commitments 
are  met.  The  native  and  extent  of  the 
enforcement  action  are  intended  to 
reflect  the  seriousness  of  the  violation 
involved.  An  NOV  is  a  written  notice 
setting  forth  one  or  more  violations  of  a 
legally  binding  requirement. 

The  Commission  published  a 
proposed  rule  in  the  Federal  Register 
(63  FR  39526;  July  23, 1998).  The 
comment  period  ended  on  October  6, 
1998,  and  foin  comment  letters  were 
received  on  the  proposed  rule. 

Discussion 

In  promulgating  subpart  L,  the  NRC 
intended  that  selected  part  72 
provisions  would  apply  to  spent  fuel 
storage  cask  certificate  holders  and 
applicants  for  a  CoC.  For  example, 
§  72.234(b)  requires  that,  as  a  condition 
for  approval  of  a  CoC,  "[d]esign, 
febrication,  testing,  and  maintenance  of 
spent  fuel  storage  casks  be  conducted 
imder  a  quality  assurance  program  that 
meets  the  requirements  of  subpart  G  of 
this  part."  However,  the  quality 
assurance  (QA)  requirements  in  subpart 
G  refer  only  to  licensees  and  applicants 
for  licenses,  and  not  to  certificate 
holders.  Fiuther,  some  subpart  L 
regulations  apply  explicitly  to  "the 
applicant"  {e.g.,  §  72.232)  or  to  "the  cask 
vendor"  (e.g.,  §  72.234(d)(1)).  Some  of 
these  provisions  are  written  in  the 
passive  voice  so  that  it  is  not  clear  who 
is  responsible  for  meeting  the 
requirement  (e.g.,  §  72.236).  Although 
CoCs  are  legally  binding  documents. 


'  NUREG-1600.  Revision  1.  "Genera)  Statement 
of  Policy  and  Procedures  for  NRC  Enforcement 
Actions."  May  1998  (at  63  FR  26630;  May  13.  1998). 


certificate  holders  or  applicants  for  a 
CoC  have  not  clearly  been  brought 
within  the  scope  of  part  72 
requirements.  Because  the  terms 
"certificate  holder"  and  "applicant  for  a 
certificate  of  compliance"  do  not  appear 
in  the  above-cited  part  72  regulations, 
the  NRC  has  not  had  a  clear  basis  to  cite 
these  persons  for  violations  of  part  72 
requirements  in  the  same  way  it  treats 
licensees.  When  the  NRC  has  identified 
a  failure  to  comply  with  part  72 
requirements  by  these  persons,  it  has 
issued  an  NON  rather  than  an  NOV. 

Although  an  NON  and  an  NOV  appear 
to  be  similar,  the  Commission  prefers 
the  issuance  of  an  NOV  because:  (1)  The 
issuance  of  an  NOV  effectively  conveys 
to  both  the  person  violating  the 
requirement  and  the  public  that  a 
violatioif  of  a  legally  binding 
requirement  has  occurred;  (2)  the  use  of 
graduated  severity  levels  associated 
with  an  NOV  allows  the  NRC  to 
effectively  convey  to  both  the  person 
violating  the  requirement  and  the  public 
a  clearer  perspective  on  the  safety  and 
regulatory  significance  of  the  violation; 
and  (3)  violation  of  a  regulation  reflects 
the  NRC's  conclusion  that  potentid  risk 
to  public  health  and  safety  could  exist. 

Over  the  last  2  years,  the  Commission 
has  observed  repeated  problems  with 
the  performance  of  several  certificate 
holders.  These  problems  have  occiirred 
in  design,  design  control,  fabrication 
and  corrective  action  areas.  Problems  in 
these  areas  are  typically  covered  imder 
the  QA  program.  In  FY  1996,  the  NRC 
staff  identified  numerotis  instances 
when  certificate  holders  and  their 
contractors  and  subcontractors  failed  to 
comply  with  the  requirements  of  part 
72.  tlie  Commission  has  concluded  that 
use  of  the  additional  enforcement 
sanctions,  which  are  available  in  the 
NRC  Enforcement  Policy,  is  required  to 
address  the  performance  problems  that 
have  occurred  in  the  spent  fuel  storage 
industry.  Therefore,  the  Commission  is 
revising  part  72  to  explicitly  state  that 
certificate  holders  and  appUcants  for  a 
CoC  must  comply  with  part  72 
regidations. 

Summary  of  the  Proposed  Rule 
Amendments 

The  following  is  a  smnmary  of  the 
amendments  that  were  discussed  in  the 
proposed  rule  (63  FR  39526;  July  23, 
1998).  This  summary  does  not  include 
changes  made  in  the  final  rule  in 
response  to  public  comments.  A 
summary  of  the  final  amendments  is 
discussed  in  a  separate  section  in  this 
notice. 
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Subpart  A — General  Provisions 

Section  72.2    Scope 

The  term  spent  fuel  storage  cask 
would  be  added  to  paragraph  (b)  of  this 
section.  This  is  a  conforming 
amendment. 

Section  72.3    Definitions 

The  definitions  for  spent  fuel  storage 
cask,  certificate  holder,  and  certificate  of 
compliance  would  be  added  to  this 
section.  The  term  spent  fuel  storage  cask 
woidd  be  added  to  the  existing 
definitions  for  design  bases  and 
structures,  systems,  and  components 
(SSC)  important  to  safety.  The  definition 
for  design  capacity  would  be  revised  to 
be  consistent  with  the  Commission's 
policy  on  use  of  metric  units. 

Section  72.9    Information  Collection 
Requirements:  OMB  Approval 

This  section  would  be  revised  as  a 
conforming  amendment,  because  of  the 
addition  of  new  §  72.242. 

Section  72.10    Employee  Protection 
and 

Section  72.11    Completeness  and 
Accuracy  of  Information 

The  terms  certificate  holder  and 
applicants  for  a  Commission  license  or 
a  CoC  would  be  added  for  clarification. 

Subpart  D — Records,  Reports, 
Inspections,  and  Enforcement 

Section  72.86    Criminal  Penalties 

Paragraph  (b)  currently  includes  those 
sections  under  which  criminal  sanctions 
are  not  issued.  This  paragraph  has  been 
revised  to  delete  the  reference  to 
§  72.236.  This  section  is  being  revised  to 
provide  that  failure  to  comply  with  the 
specific  requirements  for  spent  fuel 
storage  cask  approval  would  be  subject 
to  the  criminal  penalty  provision  of 
§  223  of  the  Atomic  Energy  Act. 
Similarly,  certificate  holders  and 
applicants  who  fail  to  comply  with  the 
new  §  72.242  (Recordkeeping  and 
reports)  would  also  be  subject  to 
criminal  penalties.  Therefore,  §  72.242 
will  not  be  included  in  §  72.86(b). 

Subpart  G — Quality  Assurance 

Sections  72.140  Through  72.176 

In  the  proposed  rule,  the  term 
"certificate  holder  and  applicants  for  a 
CoC  and  their  contractors  and 
subcontractors"  is  added,  as 
appropriate,  to  these  sections  to  define 
explicitly  those  responsibilities 
associated  with  QA  requirements.  In 
1990,  when  the  Commission  added 
subparts  K  and  L  to  part  72  to  provide 
a  process  for  approving  the  design  of  a 
spent  fuel  storage  cask,  which  would  be 
used  under  a  general  license,  the 


Commission's  intent  was  that  certificate 
holders  and  applicants  for  a  CoC  follow 
the  QA  regulations  of  part  72.  Section 
72.234(b)  required  that  activities 
relating  to  the  design,  fabrication, 
testing,  and  maintenance  of  spent  fuel 
storage  casks  must  be  conducted  under 
a  QA  program  that  meets  the 
requirements  of  subpart  G  of  part  72. 
However,  the  1990  amendments  to  part 
72  did  not  amend  subpart  G  to  include 
certificate  holders  and  applicants  for  a 
CoC.  In  addition,  other  changes  have 
been  made  to  individual  sections  of 
subpart  G  as  described  below. 

In  §  72.140,  paragraphs  (a)  and  (b) 
have  heen  revised  to  clarify  the 
responsibilities  of  a  certificate  holder 
and  a  licensee  with  respect  to  who  is 
responsible  for  ensiuing  that  the  QA 
program  is  properly  implemented. 
Paragraph  (c)  has  been  revised  to 
provide  milestones  for  a  licensee  and  a 
certificate  holder  when  the  NRC  must 
approve  their  QA  program.  Paragraph 
(d)  has  been  revised  to  permit  use  of  an 
NRC-approved  QA  program  that 
satisfies  the  requirements  of  subpart  H 
to  part  71  and  subpart  G  of  part  72,  as 
well  as  an  approved  program  under 
Appendix  B  to  part  50.  The  notification 
requirement  in  paragraph  (d)  would  be 
revised  to  require  that  the  NRC  be 
notified  in  accordance  with  the  standard 
notification  requirements  contained  in 
§72.4. 

To  provide  clarity,  §  72.142  has  been 
rearranged.  The  new  paragraph  (a)  has 
been  revised  to  indicate  that  aU  of  the 
persons  associated  with  QA  activities 
for  an  ISFSI  or  a  spent  fuel  storage  cask 
(i.e.,  the  licensee,  certificate  holder,  and 
applicants  for  a  CoC  or  license,  and  in 
the  proposed  rule  their  contractors  and 
subcontractors)  are  responsible  for 
implementation  of  the  QA  program. 

m  §  72.144  paragraphs  (a)  and  (b), 
§  72.154  paragraph  (b).  §  72.162,  and 
§  72.168  paragraph  (a),  the  term  spent 
fuel  storage  cask  has  been  added  to  the 
terms  ISFSI  and  MRS. 

Subpart  L — Approval  of  Spent  Fuel 
Storage  Casks 

Section  72.232    Inspection  and  Tests 

This  section  has  been  reformatted  by 
adding  a  new  paragraph  (b)  and 
renumbering  existing  paragraphs  (b)  and 
(c).  In  paragraphs  (a),  (b),  and  (c),  the 
term  "applicant"  has  been  replaced 
with  "certificate  holder  and  applicant 
for  a  CoC."  In  paragraph  (d),  the  term 
"applicant"  would  be  replaced  with 
"certificate  holder  and  applicant  for  a 
CoC." 

Paragraph  (a)  has  been  revised  to 
permit  the  inspection  of  the  premises 
and  activities  related  to  the  design  of  a 
spent  fuel  storage  cask  as  well  as  to  the 


fabrication  and  testing  of  such  casks. 
This  change  would  be  made  to  ensure 
completeness. 

A  new  paragraph  (b)  includes  a 
requirement  to  permit  the  inspection  of 
records  related  to  design,  fabrication, 
and  testing  of  spent  fuel  storage  casks. 
This  requirement  would  make  clear  the 
responsibility  of  certificate  holders  and 
applicants  for  a  CoC  to  permit  access  to 
these  records.  This  requirement  is 
similar  to  the  existing  inspection  and 
testing  regulations  in  10  CFR  Parts  30. 
40,  50,  and  70. 

Section  72.234    Conditions  of  Approval 

This  section  has  been  revised  to 
clarify  who  is  responsible  for 
accomplishing  these  requirements.  The 
term  "cask  vendor"  has  been  replaced 
with  "certificate  holder."  The  term 
"cask  user"  has  been  replaced  with  "the 
licensee  using  the  spent  fuel  storage 
cask."  Although  the  replacement  term 
in  the  proposed  rule  was  "the  general 
licensee  using  the  cask"  because  a 
specific  licensee  cannot  utilize  the 
provisions  of  subparts  K  and  L,  it  is 
conceivable  that,  in  the  future,  a  specific 
licensee  couldi>ecome  a  user  of  a 
certified  cask.  Accordingly,  the  NRC 
prefers  the  broader  term.  A  similar 
change  is  made  in  §  72.240  as  proposed. 
Fiuther,  edits  would  be  made  in 
§§  72.234  and  72.236  to  clarify  that  all 
references  to  "casks"  are  references  to 
"spent  fuel  storage  casks."  In  addition, 
the  acronym  "CoC"  would  be  used  in 
place  of  the  term  "Certificate  of 
Compliance,"  where  appropriate. 

Section  72.236    Specific  Requirements 
for  Spent  Fuel'Storage  Cask  Approval 

This  section  has  been  revised  to 
clarify  who  is  responsible  for 
accomplishing  these  requirements.  A 
new  sentence  would  be  added  at  the 
beginning  of  this  section  to  specify  who 
has  responsibility  for  ensuring  that  each 
of  the  requirements  contained  in 
paragraphs  (a)  through  (m)  is  met.  This 
section  has  been  reissued  as  being 
subject  to  the  criminal  penalfy 
provisions  of  §  223  of  the  Atomic  Energy 
Act.  Applicants  for  a  CoC  would  not  be 
required  to  ensure  that  the  requirements 
of  paragraphs  (j)  and  (k)  were  met 
because  these  requirements  apply  to 
activities  that  can  only  occur  after  a  cask 
has  been  fabricated,  and  an  applicant 
cannot  begin  fabrication  of  a  cask  until 
a  CoC  has  been  issued  (see  §  72.234(c)). 

Section  72.240    Conditions  for  Spent 
Fuel  Storage  Cask  Reapproval 

This  section  has  been  revised  to 
clarify  who  is  responsible  for 
accomplishing  these  requirements.  The 
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tenn  "user  of  a  cask"  has  been  replaced 
with  "the  licensee  using  the  spent  fuel 
storage  cask"  and  the  term  "cask 
model"  has  been  replaced  with  "design 
of  a  spent  fuel  storage  cask."  The  term 
"representative  of  a  cask  user"  has  been 
replaced  with  "the  representative  of  the 
licensee  using  the  spent  fuel  storage 
cask."  In  addition,  the  acronjrm  "CoC" 
is  used  in  place  of  the  term  "Certificate 
of  Compliance"  where  appropriate. 

Section  72.242    Recordkeeping  and 
Reports 

This  new  section  identifies 
recordkeeping  and  reporting 
reqxiirements  for  certificate  holders  and 
applicants  for  a  CoC  that  are  not  already 
covered  by  the  regulations  in 
§  72.234(d).  This  includes  records 
required  to  be  kept  by  a  condition  of  the 
CoC  or  records  relating  to  design 
changes,  nonconformances,  QA  audits, 
and  corrective  actions.  Violations  of  this 
section  are  subject  to  the  criminal 
penalty  provisions  of  §  223  of  the 
Atomic  Energy  Act  of  1954.  Paragraphs 
(a),  (b),  and  (c)  are  similar  to  the 
recordkeeping  requirements  imposed  on 
licensees  in  §  72.80  (a),  (c),  and  (d). 

A  new  requirement  has  been 
established  in  paragraph  (d)  for 
certificate  holders  to  submit  written 
reports  to  the  NRC  when  they  identify 
design  or  fabrication  deficiencies,  in 
structm^s,  systems,  and  components 
that  are  important  to  safety  for  spent 
fuel  storage  casks  that  have  been 
delivered  to  licensees.  This  requirement 
would  inform  the  NRC  of  deficiencies 
that  may  affect  existing  casks  and 
thereby  potentially  affect  public  health 
and  safety.  This  requirement  would  be 
similar  to  the  event  reporting 
requirement  imposed  on  licensees  in 
§72.75(cK2). 

Summary  of  Public  Comments  on  the 
Proposed  Rule 

The  NRC  received  foiu  comment 
letters  on  the  proposed  rule.  The 
commenters  included  a  member  of  the 
public,  one  cask  fabricator,  and  two  part 
72  certificate  holders.  Three  of  the  four 
commenters  favored  the  proposed 
amendments,  and  one  was  opposed. 
Copies  of  the  public  comments  are 
available  for  review  in  the  NRC  Public 
Dociunent  Room,  2120  L  Street,  NW 
(Lower  Level),  Washington,  DC  20003- 
1527.  One  commenter,  a  member  of  the 
public,  raised  many  issues  unrelated  to 
this  rulemaking  (e.g.,  issues  that  are 
being  addressed  in  a  separate  petition 
for  rulemaking  [i.e.,  PRM-72-3),  the 
NRC  Enforcement  Policy,  the  NRC 
Inspection  Program,  and  NRC  oversight 
of  the  overall  spent  fuel  storage 


program).  The  NRC  believes  these  issues 
are  beyond  the  scope  of  this  rule. 

A  review  of  the  comments  and  the 
Commission's  responses  follow: 

1.  Comment:  One  commenter,  a 
certificate  holder,  reconunended  for 
clarity  that  in  the  proposed  definition  of 
"certificate  holder"  in  §  72.3,  the  words 
"company"  or  "organization"  replace 
the  word  "person,"  because  a  certificate 
of  compliance  is  not  issued  to  a  specific 
person. 

Response:  The  NRC  disagrees  with  the 
comment.  The  definition  of  "person"  in 
the  rule  has  the  same  meaning  as 
"person"  defined  in  section  lis.  of  the 
Atomic  Energy  Act  of  1954.  This 
definition  encompasses  a  wide  range  of 
entities  (i.e.,  individuals,  corporations, 
trusts,  government  agencies,  states,  and 
foreign  governments)  who  may  wish  to 
apply  for  a  part  72  license  or  certificate. 
Therefore,  no  change  has  been  made  in 
the  final  rule. 

2.  Comme/it:  One  commenter,  a 
certificate  holder,  agreed  that  design 
changes  should  have  appropriate 
controls.  However,  the  commenter 
stated  that  it  is  not  clear  whether  design 
changes  undertaken  by  the  certificate 
holder  require  prior  NRC  approval. 
Ciurently,  §  72.48  identifies  those 
changes  that  the  licensee  may  make 
without  prior  NRC  review,  and  §  72.70 
addresses  the  licensee's  responsibility  to 
update  its  Safety  Analysis  Report  (SAR). 
But,  the  rule  does  not  apply  §§  72.48 
and  72.70  to  the  certificate  holders.  The 
commenter  stated  that  the  rule  did  not 
address  whether  prior  NRC  approval  is 
required  for  a  design  change  made  by  a 
certificate  holder  that  woiUd  necessitate 
a  revision  of  the  cask  SAR,  but  would 
not  specifically  deviate  bova  the  CoC; 
and  how  the  SAR  will  be  updated  to 
reflect  these  changes. 

The  commenter  recommended  that 
the  proposed  revision  of  §  72.146(c) 
needs  clarification  of  when  prior  NRC 
approval  is  required  for  certificate 
holders  and  the  means  to  control 
changes  to  the  SAR  that  do  not  require 
a  change  to  the  CoC.  The  commenter 
believed  that  the  most  direct  method  to 
address  this  concern  is  to  revise  part  72 
to  apply  §§  72.48  and  72.70  to  certificate 
holders.  The  commenter  recognized  that 
NRC  intends  to  pursue  changes  to 
§  72.48  in  the  future.  However,  without 
changes  to  §§  72.48  and  72.70  at  this 
time,  the  commenter  believes  that  some 
clarifications  are  necessary  in  order  to 
implement  the  proposed  revisions  to 
§  72.146(c). 

Response:  The  NRC  agrees  in  part 
with  the  comment.  Revising  the 
proposed  rule  to  add  provisions  to 
permit  a  certificate  holder  to  use  the 
provisions  of  §  72.48  to  make  changes  to 


the  design  of  a  spent  fuel  storage  cask, 
without  prior  NRC  approval,  is  beyond 
the  scope  of  this  rulemaking.  However, 
the  Commission  has  approved  a 
separate  final  rule  on  "Changes,  Tests, 
and  Experiments"  (64  FR  53582; 
October  4, 1999)  that  addresses  the 
issues  raised  by  the  commenter.  The 
"Changes,  Tests,  and  Experiments"  final 
rule  revises  §  72.48  to  permit  a 
certificate  holder  to  make  certain 
changes  to  the  design  of  a  spent  fuel 
storage  cask,  without  NRC  prior 
approval.  The  "Changes,  Tests,  and 
Experiments"  final  rule  also  revises  the 
reqmrements  in  §  72.70  on  licensees  in 
updating  their  SAR;  and  adds 
requirements  in  a  new  §  72.248  on 
certificate  holders  updating  their  SARs. 

3.  Comment:  One  commenter,  a 
certificate  holder,  concurs  with 
proposed  changes  for  clarification,  but 
believes  that  the  imposition  of 
enforcement  actions  may  not  be 
necessary.  If  the  NRC  decides  that 
enforcement  actions  are  necessary,  then 
the  commenter  believes  that  it  should 
not  apply  to  the  subcontractors  of 
certificate  holders,  because  in  the 
conunenter's  view:  (1)  It  does  not  seem 
fair  to  extend  enforcement  actions  to 
organizations  which  dp  not  have  a 
direct  regulatory  link  to  the  NRC;  and 
(2)  subjecting  such  contractors  and 
subcontractors  to  enforcement  action 
exposes  them  to  business  risks  which 
could  cause  them  to  refuse  to  become 
contractors  and  subcontractors  of 
certificate  holders  or  cause  them  to 
increase  their  prices.  Another 
commenter  believed  that  subjecting 
parties  to  NRC  enforcement  actions  that 
have  no  formal  regulatory  connection 
presents  severe  business  risks  that  have 
a  real  cost  to  small  businesses  and  could 
prove  detrimental  to  a  "rather  small  and 
highly  specialized  group  of  fabricators." 

Response:  The  NRC  agrees  with  the 
commenters.  The  NRC  expects  that 
persons  involved  in  the  manufacture  of 
a  spent  fuel  storage  cask  will  take  full 
responsibility  for  their  obligations  to 
implement  the  requirements  of  the  part 
72  QA  regulations.  The  NRC  has 
reconsidered  and  now  believes  that  the 
imposition  of  enforcement  actions 
against  contractors  and  subcontractors  is 
not  necessary.  Section  72.148  requires 
that,  to  the  extent  necessary,  the 
licensee,  certificate  holder,  and 
applicants  shall  require  contractors  or 
subcontractors  to  provide  a  QA  program 
consistent  with  Part  72.  Licensees, 
certificate  holders,  and  applicants  are 
responsible  for  assuring  diat  their 
contractors  and  subcontractors  are 
implementing  adequate  QA  programs. 
Therefore,  the  NRC  has  revised  the  final 
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rule  to  remove  references  to  contractors 
and  subcontractors. 

4.  Comment:  One  commenter,  a 
certificate  holder,  raised  a  concern  with 
the  proposed  extension  of  enforcement 
actions  to  cover  §  72.236.  Several 
paragraphs  in  this  section,  such  as  (a), 
(i),  and  (m),  contain  wording  like  "but 
not  limited  to"  and  "to  the  extent 
practicable"  that  the  commenter 
believes  are  highly  subjective.  The 
commenter  does  not  believe  that 
certificate  holders  should  be  subject  to 
enforcement  actions  based  on  someone's 
opinion  regarding  what  is  practicable. 

Response:  The  NRC  recognizes  the 
use  of  wording  "but  not  limited  to"  and 
"to  the  extent  practicable,"  could  be 
viewed  as  subjective,  when  interpreting 
the  regulations;  however,  the  changes  to 
paragraphs  (a),  (i),  and  (m)  did  not 
change  the  substance  of  §  72.236.  This 
wording  is  regularly  used  in  statutes 
and  regulations  and  the  NRC  believes 
this  wording  will  be  reasonably 
interpreted  in  enforcement  actions. 

5.  Comment:  One  commenter,  a 
member  of  the  public,  disagreed  with 
the  proposed  language  in  §  72.140(a) 
stating  that  she  "*  *  *  did  not  like  the 
term  licensee  and  certificate  holder 
being  simultaneously  responsible  for 
implementing  the  quality  assurance 
(QA)  requirements  for  oversight  of 
contractors  and  subcontractors 
activities."  The  commenter  was 
concerned  that  imposing  dual 
responsibility  for  the  same  activity  was 
tantamoimt  to  implying  that  no  one  was 
responsible.  The  commenter  believed 
there  needed  to  be  a  clear  cut  line  of 
responsibility  to  determine  what  the 
licensee  is  actually  liable  for. 

Response:  The  NRC  disagrees  with  the 
comment.  The  NRC  intended  that  both 
licensees  and  CoC  holders  be  held 
accountable  for  oversight  of  their 
contractor  [i.e.,  fabricator)  activities  and 
that  this  redundant  responsibility  would 
ensure  that  the  spent  fuel  storage  casks 
are  manufactiued  in  conformance  with 
the  approved  design  and  part  72  QA 
requirements.  The  NRC  believes  that 
this  approach  will  have  an  overall 
positive  effect  on  improving  quality  in 
the  manufacture  of  spent  fuel  storage 
casks. 

6.  Comment:  One  commenter,  a 
certificate  holder,  agreed  with  the 
proposed  change  in  §  72.140(c)(2)  to 
require  certificate  holders  to  obtain  NRC 
approval  of  its  quality  assiuance 
program  prior  to  commencing 
fabrication  or  testing  of  a  spent  fuel 
storage  cask.  However,  this  commenter 
also  noted  that  §  72.140(d)  states  that  a 
quality  assurance  program  which 
satisfies  Appendix  B  to  part  50  is 
acceptable  for  part  72.  llie  commenter 


also  noted  that  a  certificate  holder  may 
have  a  quality  assurance  program  that 
has  been  approved  by  the  NRC  under 
part  71  or  approved  by  the  NRC  for 
another  part  72  CoC  application.  The 
commenter  suggested  that  §  72.140(d)  be 
revised  to  include  a  quality  assurance 
program  which  has  been  previously 
approved  for  part  71  or  part  72  as 
acceptable  for  new  CoC  applications 
under  part  72. 

Response:  The  NRC  agrees  with  the 
comment.  The  QA  requirements 
contained  in  10  CFR  part  50,  appendix 
B;  10  CFR  part  71,  subpart  H;  and  10 
CFR  part  72,  subpart  G,  are  essentially 
equivalent.  The  proposed  rule  revises 
§  72.140(c),  "Approval  of  Programs,"  to 
expand  this  paragraph  to  indicate  that  a 
certificate  holder  must  have  an  NRC- 
approved  QA  program  before 
commencing  fabrication  or  testing  of  a 
spent  fuel  storage  cask.  The  NRC  agrees 
that  the  definition  of  an  "approved"  QA 
program  found  in  §  72.140(d)  should 
include  other  NRC-approved  QA 
programs.  This  final  rule  is  revised  to 
allow  for  the  use  of  all  NRC-approved 
QA  programs  as  satisfying  the 
requirements  of  subpart  G. 

Additionally,  the  language  in 
§  72.140(d)  is  revised  to  reflect:  (1)  The 
recordkeeping  requirement  in  §  72.174; 
and  (2)  the  current  location  for 
submitting  information  to  the  NRC  in 
§  72.4.  These  requirements  were  added 
to  §  72.140(d)  by  a  different  rulemaking 
(see  the  final  rule  entitled 
"Miscellaneous  Changes  to  Licensing 
Requirements  for  the  Independent 
Storage  of  Spent  Fuel  and  High-Level 
Radioactive  Waste"  (64  FR  33178;  June 
22, 1999)).  The  language  in  §  72.140(c) 
and  (d)  is  revised  to  be  consistent  with 
paragraph  (b)  of  this  section  to  indicate 
that  the  requirements  in  these 
paragraphs  apply  to  a  licensee, 
applicant  for  a  license,  certificate 
holder,  and  applicant  for  a  certificate,  as 
appropriate. 

7.  Comment:  One  commenter,  a 
member  of  the  public,  expressed 
concern  with  the  NRC's  process  for 
issuing  exemptions  to  the  requirement 
in  §  72.234(c). 

Note:  Section  72.234(c)  currently  prohibits 
beginning  cask  fabrication  before  the  NRC 
issues  a  Certificate  of  Compliance. 

Response:  The  NRC  believes  this 
conunent  is  beyond.the  scope  of  this 
rulemaking.  While  §  72.234, 
"Conditions  for  Approval,"  was  revised 
in  this  rulemaking,  no  change  to 
paragraph  (c)  of  this  section  was 
proposed.  Rather,  this  section  was 
revised  to  clarify  who  is  responsible  for 
implementing  these  requirements.  The 
process  for  granting  an  exemption  to 


part  72  under  the  provisions  of  §  72;  7. 
including  §  72.234(c),  is  adequate.  An 
amendment  to  §  72.234(c)  specifically 
addressing  the  issue  of  beginning  cask 
construction  before  a  CoC  is  issued  is 
addressed  in  a  different  rulemaking 
currently  under  development  by  the 
NRC  staff  (see  proposed  rulemaking  on 
"Clarification  and  Addition  of   - 
Flexibility  to  Part  72,"  RIN-AG15}. 

8.  Conunent:  One  commenter,  a 
certificate  holder,  raised  the  issue  that 
the  added  requirement  in  §  72.242(d) 
requires  a  written  report  when  the 
design  or  fabrication  deficiency  affects 
the  ability  of  stnictiues,  systems,  and 
components  (SSCs)  important  to  safety 
to  perform  their  intended  safety 
fimction.  The  commenter  indicated  that 
an  individual  SSC  may  perform  more 
than  one  function.  Some  of  these  may  be 
safety  related  while  other  functions  may 
not  serve  a  safety  function.  As  an 
example,  a  coating  may  assist  in  heat 
removal  as  a  function  important  to 
safety  but  may  also  serve  as  an  aesthetic 
function.  For  this  example,  the 
proposed  rule  could  be  interpreted  to 
require  a  written  report  addressing  a 
deficiency  associated  with  an  aesthetic 
function,  even  though  the  particular 
component  would  be  capable  of 
performing  its  safety  function.  It  would 
be  an  unwarranted  use  of  industry  and 
NRC  resources  to  report  deficiencies 
that  do  not  affect  a  safety  function.  The 
commenter  further  raised  the  issue  that 
th^deficiency  may  affect  the  safety 
function  of  such  SSCs,  but  the 
deficiency  may  not  prevent  such 
structure,  system,  or  component  from 
performing  its  intended  safety  function. 
As  an  example,  a  deficiency  in  a  coating 
may  be  discovered  such  that  the 
manufactiuer  lowers  its  peak  heat 
transfer  rating.  However,  the  cask  design 
as  stated  in  the  Safety  Analysis  Report 
may  not  rely  upon  such  a  high  rating. 

It  also  would  be  an  unwarranted  use  of 
industry  and  NRC  resources  to  report 
deficiencies  that  do  not  affect  the  ability 
of  the  component  to  perform  its 
intended  safety  function.  The 
commenter  suggested  revising 
§  72.242(d)  to  read  as  follows: 
"*  *  "deficiency  affects  the  ability  of 
structiu^s,  systems,  and  components 
important  to  safety  to  perform  their 
intended  safety  function,"  (emphasis  in 
original). 

Response:  The  NRC  agrees  with  the 
comment  and  the  final  rule  has  been 
revised  to  incorporate  the  comment. 

9.  Comment:  One  commenter,  a  cask 
fabricator,  had  two  objections  to  the 
proposed  rule.  First,  the  conunenter  was 
opposed  to  the  potential  for  issuance  of 
NOVs  and  civil  penalties  against  cask 
fabricators  because  they  have  no 


56118  Federal  Register /Vol.  64,  No.  199 /Friday,  October  15,  1999 /Rules  and  Regulations 


responsibilities  or  involvement  in 
developing  the  design  configurations  for 
the  various  spent  fuel  packages.  Second, 
the  commenter  indicated  that  the 
proposed  changes  to  §  72.146(a)  and  (b), 
"Design  Control,"  were  troublesome 
because,  under  the  current  procurement 
process  for  spent  fuel  packages,  the 
commenter  believes  fabricators  are 
intentionally  precluded  from  the 
development  of  front  end  design  and 
licensing  activities.  The  fabricator 
ciirrently  bases  manufacturing  planning 
documentation  upon  the  adequacy  of  a 
customer  provided  specification 
package.  The  commenter  indicated  that 
the  fabricator  may  or  may  not  utilize 
customer  provided  drawings  for 
manuiiacture  and  that  where  the 
fabricator  generates  the  drawings  the 
designer  and/ or  licensee  might  require 
their  review  and  approval,  but  that  there 
is  no  accepted  industry  practice  on  this 
matter. 

Response:  The  NRC  agrees  that 
contractors  and  subcontractors  need  not 
be  included  within  the  scope  of  the 
changes  made  in  the  final  rule.  See  the 
response  to  comment  number  3. 
Licensees  and  certificate  holders  are 
responsible  for  QA  requirements 
through  their  oversight  of  contractors 
and  subcontractors,  and  fobricators  are 
generally  contractors  or  subcontractors. 
However,  if  the  contract  calls  for  the 
fabricator  to  build  according  to  a  design 
provided  by  the  certificate  holder,  the 
NRC  expects  the  fabricator  to  do  just . 
that.  The  NRC  needs  assurance  that  the 
spent  fuel  storage  casks  are 
manufactured  in  accordance  with  the 
NRC  approved  design  and  will  hold 
licensees  and  certificate  holders  and 
applicants  responsible  for  meeting 
design  and  QA  requirements.  Regarding 
the  commenter's  concern  on  the  subject 
of  the  use  of  civil  penalties;  i.e..  whether 
a  civil  penalty  is  the  appropriate 
response  to  a  violation  of  part  72,  the 
NRC  notes  that  this  rulemaking  does  not 
provide  authority  for  issuing  a  civil 
penalty  to  nonlicensees,  other  than 
under  the  Deliberate  Misconduct  Rule. 
The  final  rule  does  allow  the  use  of 
issuance  of  NOV's  or  Orders,  rather  than 
administrative  sanctions. 

10.  Comment:  One  commenter,  a 
certificate  holder,  while  agreeing  with 
the  purpose  of  the  proposed  rulemaking, 
raised  a  concern  with  the  added 
requirement  that  identifies  additional 
recordkeeping  and  reporting 
requirements  for  certificate  holders.  The 
NRC  estimated  the  burden  associated 
with  these  new  requirements  in  the 
Paperwork  Reduction  Act  Statement 
provided  with  the  Supplementary 
Information  in  the  proposed  rule  as  6 
hours  annually.  The  commenter  notes 


that  the  annual  burden  for 
recordkeeping  and  reporting  proposed 
by  the  revised  part  72  would  far  exceed 
6  hours  annually.  The  estimate  of  6 
hoius  for  annual  training  would  be 
sufficient  to  address  the  training  of 
personnel  to  implement  these  new 
requirements  but  would  not  be 
sufficient  to  address  the  actual 
recordkeeping  and  reporting.  Of  course, 
the  actual  burden  any  individual 
certificate  holder  would  inciu'  because 
of  the  required  recordkeeping  and 
reporting  woidd  vary  by  certificate 
holder.  This  commenter  beUeves  that 
the  estimated  burden  is  greater  than  100 
hours  annually  but  believes  that  the 
purpose  of  the  final  rule  justifies  this 
burden. 

Response:  The  NRC  agrees  with  the 
comment.  The  NRC  has  reevaluated  the 
recordkeeping  and  reporting  burden 
estimated  for  §  72.242  and  concluded 
that  the  commenter's  estimate  of  100 
hoMis  annually  is  reasonable.  The  NRC 
has  verified  with  the  Office  of 
Management  and  Budget  (OMB)  that 
burden  increase  is  an  extremely  small 
percentage  increase  of  the  present  total 
21,454-hour  burden  for  part  72. 

Summary  of  Final  Amendments 

The  amended  sections  listed  below 
have  not  changed  from  the  proposed 
rule  and  are  included  in  the  final  rule, 
some  editorial  changes  to  improve  the 
organization  and  readability  of  the 
existing  language  have  also  been  made. 
These  are:  §§  72.2,  72.3,  72.9,  72.10, 
72.86,  72.234,  72.236,  72.240,  and 
72.242(a),  (b),  and  (c). 

In  the  final  rule,  §§  72.140,  72.142, 
72.144,  72.146,  72.148,  72.150,  72.152, 
72.154,  72.156,  72.158,  72.160,  72.162, 
72.164,  72.168,  72.170,  72.172,  72.174, 
72.176,  and  72.232  have  been  revised  in 
response  to  comments,  and  the  terms 
"contractor  and  subcontractor"  are 
removed.  However,  this  action  has  not 
been  taken  in  §  72.10  and  §  72.148,  in 
part,  because  the  current  regulation 
contains  those  terms. 

Additionally,  in  §  72.148,  text  at  the 
end  of  the  first  sentence  in  the  current 
regulation  was  inadvertently  omitted  in 
the  proposed  rule.  It  has  been  restored 
and  will  read  as  follows:  "*   *   *  for 
procurement  of  material,  equipment, 
and  services,  whether  purchased  by  the 
licensee,  certificate  holder,  or  by  their 
contractors  and  subcontractors." 
(emphasis  added) 

In  §  72.140  of  the  final  rule, 
paragraphs  (c)  and  (d)  are  revised  in 
response  to  comments  received  on  the 
proposed  rule  as  follows: 

Section  72.140  (c)  and  (d):  The  QA 
requirements  contained  in  10  CFR  part 
50,  appendix  B;  10  CFR  part  71,  subpart 


H;  and  10  CFR  part  72,  subpart  G,  are 
essentially  equivalent.  The  proposed 
nUe  revised  §  72.140(c),  "Approval  of 
Programs,"  to  expand  this  paragraph  to 
indicate  that  a  certificate  holder  must 
have  an  NRC-approved  QA  program 
before  conunencing  fabrication  or 
testing  of  a  spent  fuel  storage  cask.  The 
NRC  agrees  diat  the  definition  of  an 
"approved"  QA  program  found  in 
§  72.140(d)  should  include  all  other 
NRC-approved  QA  programs.  The  final 
rule  is  revised  to  allow  for  the  use  of  all 
NRC-approved  QA  programs  as 
satisfying  the  requirements  of  Subpart 
G.  Additionally,  the  language  in 
§  72.140(d)  is  revised  to  reflect  the 
recordkeeping  requirement  in  §  72.174 
and  the  address  for  submitting 
information  in  §  72.4,  which  were  added 
to  this  section  by  a  different  rulemaking 
(see  Miscellaneous  Changes  to  Licensing 
Requirements  for  the  Independent 
Storage  of  Spent  Fuel  and  High-Level 
Radioactive  Waste  (see  64  FR  33178; 
June  22, 1999).  The  language  in 
§  72.140(c)  and  (d)  is  revised  to  be 
consistent  with  paragraph  (b)  of  this 
section  to  indicate  that  the  requirements 
in  these  paragraphs  apply  to  a  licensee, 
applicant  for  a  license,  certificate 
holder,  and  applicant  for  a  certificate,  as 
appropriate. 

m  the  final  rule,  §  72.242(d)  is 
modified  to  accept  the  comment  that 
written  reports  should  be  made  when  a  , 
design  or  fabrication  deficiency  afiects 
the  ability  of  SSCs  important  to  safety 
to  perform  their  intended  safety 
function. 

Criminal  Penalties 

For  the  purposes  of  Section  223  of  the 
Atomic  Energy  Act  (AEA),  the 
Commission  is  issuing  the  final  rule  to 
amend  10  CFR  part  72:  §  72.10,  72.11, 
72.140  through  72.176,  72.232,  72.234, 
72.236,  and  72.242,  imder  one  or  more 
of  sections  161b,  161i,  or  161o  of  the 
AEA.  Willful  violations  of  the  rule 
would  be  subject  to  criminal 
enforcement. 

Agreement  State  Compatibility 

Under  the  "Policy  Statement  on 
Adequacy  and  Compatibility  of 
Agreement  State  Programs"  approved  by 
the  Commission  on  June  30, 1997,  and 
published  in  the  Federal  Register  on 
September  3, 1997  (62  FR  46517),  this 
rule  is  classified  as  compatibility 
Category  "NRC."  Compatibility  is  not 
required  for  Category  "NRC" 
regulations.  The  NRC  program  elements 
in  this  category  are  those  that  relate 
directly  to  areas  of  regulation  reserved 
to  the  NRC  by  the  AEA  or  the  provisions 
of  Title  10  of  the  Code  of  Federal 
Regulations,  and  although  an  Agreement 
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State  may  not  adopt  program  elements 
reserved  to  NRC,  it  may  wish  to  inform 
its  licensees  of  certain  requirements  via 
a  mechanism  that  is  consistent  vidth  the 
particular  State's  administrative 
procedure  laws,  but  does  not  confer 
regidatory  authority  on  the  State. 

Voluntary  Consensus  Standards 

The  National  Technology  Transfer  Act 
of  1995  (Public  Law  104-113)  requires 
that  Federal  agencies  use  technical 
standards  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies  unless  the  use  of  such  a  standard 
is  inconsistent  with  applicable  law  or 
otherwise  impractical.  In  this  final  rule, 
the  NRC  is  expanding  the  applicability 
of  Part  72  to  holders  of,  and  applicants 
for,  certificates  of  compliance,  and  a 
voluntary  consensus  standard  is  not 
applicable. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  t)^e  of  action  described 
as  a  categorical  exclusion  in  10  CFR 
51.22(c)(2)  and  (3).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  rule. 

Paperwork  Reduction  Act  Statement 

This  final  rule  increases  the  burden 
on  licensees  by  expanding  the 
applicability  of  part  72  to  holders  of. 
and  applicants  for.  Certificates  of 
Compliance.  The  public  burden  for  this 
information  collection  is  estimated  to 
average  100  hours  annually.  Because  the 
burden  for  this  information  collection  is 
insignificant  by  comparison  with 
current  part  72 's  overall  burden,  Office 
of  Management  and  Budget  (OMB) 
clearance  is  not  required.  Existing 
requirements  were  approved  by  the 
OMB  approval  number  3150-0132. 

Public  Protection  Notification 

If  a  means  used  to  impose  an 
information  collection  does  not  display 
a  currently  valid  OMB  control  nimiber, 
the  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  the  information  collection. 

Regulatory  Analysis 

Statement  of  the  Problem 

The  Commission's  regulations  at  10 
CFR  part  72  were  designed  to  provide 
specific  licensing  requirements  for  the 
storage  of  spent  nuclear  fuel  in  an 
independent  spent  fuel  storage 
installation  (ISFSI)  (45  FR  74693; 
November  12, 1980).  These 
requirements  were  later  amended  to 
include  the  storage  of  high-level  waste 
(HLW)  at  a  monitored  retrieval  storage 


(MRS)  installation.  In  1990.  the 
Commission  amended  part  72  to  include 
a  process  for  approving  the  design  of 
spent  fuel  storage  casks  by  issuance  of 
a  certificate  of  compliance  (subpart  L) 
and  for  granting  a  general  license  to 
reactor  licensees  (subpart  K)  to  use 
NRC-approved  casks  for  storage  of  spent 
nuclear  fuel  (55  FR  29181;  July  18, 
1990).  In  the  past,  the  Commission 
experienced  performance  problems  in 
design,  design  control,  fabrication  and 
quality  control  with  holders  of,  and 
applicants  for,  a  CoC  imder  part  72. 

when  the  NRC  identifies  a  failure  to 
comply  with  part  72  requirements  by 
these  persons,  the  NRC  has  issued 
Notices  of  Nonconformance  (NONs). 
The  issuance  of  an  NON  does  not 
effectively  convey  that  a  violation  of  a 
legally  binding  requirement  has 
occurred.  Because  the  current 
regulations  do  not  clearly  impose 
requirements  on  these  persons,  the  NRC 
has  not  taken  enforcement  action,  such 
as  a  Notice  of  Violation  (NOV),  against 
certificate  holders  and  applicants. 

Some  part  72  provisions  for  cask 
storage  of  spent  fuel  [e.g.,  the  quality 
assurance  (QA)  requirements)  were 
intended  to  apply  to  cask  certificate 
holders  and  applicants  for  cask  CoCs,  as 
well  as  to  holders  of  licenses  and 
applicants  for  a  license  to  store  spent 
nuclear  fuel  at  an  ISFSI.  However,  some 
of  the  part  72  requirements  intended  to 
apply  to  certificate  holders  and 
applicants  do  not  clearly  bring  these 
persons  within  the  scope  of  the 
requirement.  For  this  reason,  the  NRC 
has  not  had  a  clear  basis  to  cite 
certificate  holders  and  applicants  for  a 
CoC  for  violations  of  those  part  72 
requirements. 

Additionally,  broader  requirements 
for  recordkeeping  and  reporting  for 
certificate  holders  and  applicants  for  a 
CoC  to  include  records  required  to  be 
kept  by  a  condition  of  the  CoC,  are 
needed.  Therefore,  the  NRC  is  adding 
§  72.242.  This  will  provide  an 
enforcement  basis  equivalence  to  the 
recordkeeping  and  reporting  regulations 
for  licensees  (§  72.80). 

Purpose  of  the  Rulemaking 

The  purpose  of  this  rulemaking  is  to 
expand  the  applicability  of  part  72  to 
holders  of,  and  applicants  for,  CoCs. 
This  would  allow  the  NRC  staff  to  take 
enforcement  action  in  the  form  of  NOVs 
or  orders,  rather  than  administrative 
action  in  the  form  of  an  NON  when 
requirements  are  violated.  While  it  may 
appear  that  an  NON  and  an  NOV  are 
similar,  the  NRC  believes  that  the 
issuance  of  an  NOV  is  preferred 
because:  (1)  The  issuance  of  an  NOV 
effectively  conveys  to  both  the  person 


violating  the  requirement  and  the  public 
that  a  violation  of  a  legally  binding 
requirement  has  occurred;  (2)  the  use  of 
graduated  severity  levels  associated 
with  an  NOV  allows  the  NRC  to 
effectively  convey  to  both  the  person 
violating  the  requirement  and  the  public 
a  clearer  perspective  on  the  safety  and 
regulatory  significance  of  the  violation; 
and  (3)  violation  of  a  regulation  reflects 
the  NRC's  conclusion  that  potential  risk 
to  public  health  and  safety  coidd  exist 

Current  Regulatory  Framework  and 
Proposed  Changes 

In  promulgating  subpart  L,  the  NRC 
intended  that  selected  part  72 
provisions  would  apply  to  cask 
certificate  holders  and  applicants  for  a 
CoC.  For  example,  §  72.234(b)  requires 
that,  as  a  condition  for  approval  of  a 
CoC,  "[dlesign,  fabrication,  testing,  and 
maintenance  of  spent  fuel  storage  casks 
be  conducted  imder  a  QA  program  that 
meets  the  requirements  of  subpart  G  of 
this  part."  However,  the  QA 
requirements  in  subpart  G  refer  only  to 
licensees  and  applicants  for  licenses 
and  not  to  certificate  holders.  Some  of 
the  subpart  L  regulations  apply 
expliciUy  only  to  "the  applicant"  (e.g., 
§  72.232),  or  to  "the  cask  vendor"  (e.g., 
§  72.234(d)(1)).  Some  are  written  in  the 
passive  voice  so  that  it  is  not  clear  who 
is  responsible  for  meeting  the 
requirement  (e.g.,  §  72.236).  Because  of 
these  regulatory  deficiencies,  certificate 
holders  or  applicants  for  a  CoC  have  not 
clearly  been  brought  within  the  scope  of 
part  72  requirements,  and  the  NRC  has 
not  had  a  clear  basis  to  cite  these 
persons  for  violations  of  part  72 
requirements.  Presently,  when  the  NRC 
has  identified  a  failure  to  comply  with 
part  72  requirements  by  these  persons, 
it  has  issued  an  administrative  action 
under  the  NRC's  Enforcement  Policy. 

The  NRC  Enforcement  Policy  and 
implementing  program  have  been 
estabhshed  to  support  the  NRC's  overall 
safety  mission  in  protecting  public 
healdi  and  safety  and  the  environment. 
Consistent  with  this  purpose, 
enforcement  actions  are  intended  to  be 
used  as  a  deterrent  to:  (1)  Emphasize  the 
importance  of  compliance  with 
requirements;  and  (2)  encourage  prompt 
identification  and  comprehensive 
correction  of  the  violations. 
Enforcement  sanctions  consist  of  NOVs, 
civil  penalties,  and  orders  of  various 
types.  In  addition  to  the  formal 
enforcement  actions,  the  NRC  also  uses 
related  administrative  actions  such  as 
NONs,  Confirmatory  Action  Letters,  and 
Demands  for  Information  to  supplement 
the  NRC's  enforcement  program.  The 
NRC  expects  licensees  and  holders  of, 
and  applicants  for,  a  CoC  to  adhere  to 
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any  obligations  and  commitments 
resulting  from  these  actions  and  will  not 
hesitate  to  issue  appropriate  orders  to 
ensure  that  these  obligations  and 
commitments  are  met.  The  nature  and 
extent  of  the  enforcement  action  is 
intended  to  reflect  the  seriousness  of  the 
violation  involved. 

This  rule  revises  the  regulations  in 
part  72  to  place  explicit  requirements  on 
certificate  holders  and  applicants  for  a 
CoC.  Additionally,  terms  contained  in 
Subpart  L,  such  as  cask  user, 
representative  of  a  cask  user,  cask 
model,  and  cask  vendor,  have  been 
clarified.  Changes  are  made  to  §  72.10, 
"Employee  Protection."  and  §  72.11, 
"Completeness  and  Accuracy  of 
Information,"  to  include  certificate 
holders  and  applicants  for  a  CoC. 
Section  72.3  is  revised  to:  (1) 
Incorporate  definitions  for  "certificate 
holder,"  "certificate  of  compliance," 
and  "spent  fuel  storage  cask";  (2)  amend 
the  definitions  for  "design  bases"  and 
"structures,  systems,  and  components 
important  to  safety"  to  include  the  term 
"spent  fuel  storage  cask";  and  (3)  ^mend 
the  definition  for  "design  capacity"  to 
be  consistent  with  the  NRC's  policy  on 
the  use  of  metric  units.  Section  72.236 
is  revised  and  reissued  as  being  subject 
to  the  criminal  penalty  provisions  of 
§  223  of  the  Atomic  Energy  Act  of  1954, 
and  §  72.86(b),  "Criminal  Penalties,"  is 
revised  to  delete  mention  of  §  72.236  as 
a  conforming  change.  Section  72.232  is 
reformatted  by  adding  a  new  paragraph 
(b)  and  renumbering  existing  paragraphs 
(b)  and  (c).  The  term  "applicant"  is 
replaced  by  the  term  "certificate  holder 
and  applicant  for  a  CoC."  Requirements 
to  permit  inspection  of  records, 
premises,  and  activities  related  to  the 
design,  fobrication,  and  testing  of  spent 
fuel  storage  casks  have  been  clarified. 
Lastly,  a  new  §  72.242  is  added  to 
subpart  L  to  address  additional 
recordkeeping  and  reporting 
requirements  for  certificate  holders  and 
applicants  for  a  CoC,  in  addition  to 
those  already  required  by  §  72.234(d). 
This  new  section  is  similar  to  the 
requirements  imposed  on  licensees  in 
§  72.80. 

Alternatives 

This  regulatory  analysis  considered 
three  alternatives: 

Alternative  1:  Revise  part  72  to  expand 
the  applicabihty  of  certain 
provisions  to  certificate  holders, 
applicants  for  a  CoC,  and  their 
contractors  and  subcontractors. 
The  NRC  believes  that  problems  in 
the  areas  of  quality  assurance,  quality 
control,  febrication  control,  and  design 
control  exist,  are  significant,  and,  in 


part,  reflect  the  fact  that  certificate 
holders  and  applicants,  and  their 
contractors  and  subcontractors,  have  not 
been  explicitly  included  in  certain  part 
72  requirements  despite  the  NRC's 
intent  that  these  persons  follow  these 
requirements.  Contractors  and 
subcontractors  actually  accomplish  the 
manufactiuing  and  testing  of  spent  fuel 
storage  casks. 

Alternative  1  would  allow  the  NRC  to 
issue  NOV's  or  orders  against  these 
persons,  as  necessary,  by  allowing  the 
issuance  of  an  NOV  when  they  foil  to 
comply  with  the  reqiiirements  of  part 
72.  Presently  the  NRC  issues  an  NON  in 
these  instances. 

The  NRC  has  estimated  that  each ' 
certificate  holder  or  applicant  for  a  CoC, 
on  average,  has  three  contractors  and 
subcontractors.  Consequently,  the  NRC 
estimates  that  a  total  of  60  contractors 
and  subcontractors  would  be  affected  by 
changes  to  part  72  described  in 
Alternative  1.  Because  certificate 
holders,  applicants  for  a  CoC,  and  their 
contractors  and  subcontractors,  for  the 
most  part,  have  already  been  meeting 
the  requirements  of  part  72  as  either  a 
condition  of  a  CoC  or  as  a  condition  of 
a  contract  between  a  certificate  holder 
and  its  contractors  and  subcontractors, 
the  burdens  imposed  by  this  alternative 
are  not  significantly  increased. 

The  NRC  believes  that  Alternative  1 
would  have  enabled  the  NRC  to  make 
more  effective  use  of  the  Enforcement 
Policy  against  the  certificate  holders, 
and  their  contractors  and  subcontractors 
of  spent  fuel  storage  casks.  However, 
holding  contractors  and  subcontractors 
responsible  as  contemplated  by  the 
proposed  rule  would  dilute  the  message 
that  the  Commission's  regidations 
woiUd  otherwise  make  clear — ^that 
licensees  and  certificate  holders  are 
ultimately  responsible  for  assiuing 
quality.  Furthermore,  the  current 
regulations  in  §  72.148  make  clear  that 
"lt]o  the  extent  necessary,  the  licensee 
shall  require  contractors  or 
subcontractors  to  provide  a  quality 
assurance  program  consistent  with  the 
applicable  provisions  of  this  subpart 
[Subpart  G]." 

Alternative  2:  Revise  part  72  to  expand 
the  applicability  of  certain 
provisions  to  certificate  holders  and 
applicants  for  a  CoC. 

The  difference  between  Alternatives  1 
and  2  is  that  the  latter  does  not  include 
contractors  and  subcontractors  in 
clarifying  the  responsibilities  for 
compliance  with  part  72.  Therefore,  the 
NRC  would  not  issue  NOVs  or  orders 
against  these  persons  imder  this 
alternative  but  would  continue  to  use 
administrative  actions.  Several 


comments  were  received  that  were 
opposed  to  adding  contractors  and 
subcontractors  to  the  regulations. 
Overall,  the  commenters  felt  this  action 
was  unnecessary  and  an  excessive 
btuden  on  small  entities.  The  proposed 
rule  to  extend  NRC's  regulatory 
requirements  imder  part  72,  subpart  G, 
to  contractors  and  subcontractors  would 
be  inconsistent  with  the  way  in  which 
the  NRC  regulates  quality  assurance  in 
other  arenas,  including  reactor  parts  and 
equipment.  In  both  instances,  there  is  a 
potential  that  deficiencies  in  the  quality 
assurance  program  could  lead  to  safety 
related  problems.  However,  NRC's 
longstanding  regulatory  approach  has 
been  to  make  it  clear  that  licensees  are 
responsible  for  ensuring  that  the  parts 
and  equipment  are  safe. 

Therefore,  the  NRC  has  reconsidered 
and  concluded  that  contractors  and 
subcontractors  should  not  be  included 
in  these  regulations.  Consequently, 
Alternative  2  is  adopted. 
Alternative  3:  No  action. 

This  alternative  was  rejected,  even 
though  staff  resoiuces  for  rulemaking 
would  have  been  conserved.  Under  this 
alternative,  it  is  expected  that  the 
difficulties  the  NRC  has  observed  in  the 
past  will  continue. 

Decision  Rationale  for  Preferred 
Alternative 

Alternative  2  is  the  preferred  choice. 
The  major  benefit  of  this  alternative  is 
to  allow  the  NRC  to  issue  NOVs  or 
Orders  against  certificate  holders  and 
applicants  for  a  CoC  imder  the  current 
NRC  Enforcement  Policy,  without 
imposing  an  uimecessary  burden  on 
contractors  and  subcontractors;  and 
ensures  that  quality  assurance 
reqiiirements  imposed  on  contractors 
and  subcontractors  are  consistent  for 
both  reactor  and  material  activities.  This 
would  enable  both  the  person  violating 
the  regulation  and  the  public  to  clearly 
perceive  the  regulatory  and  safety 
significance  and  consequences  of  the 
violation. 

Because  certificate  holders  and 
applicants  for  a  CoC,  for  the  most  part, 
already  have  been  meeting  the 
requirements  of  part  72  as  a  condition 
of  a  CoC,  the  burdens  imposed  by  this 
amendment  are  not  significantly 
increased.  Additional  requirements  for 
recordkeeping  and  reporting  for 
certificate  holders  are  needed,  to 
include  records  required  to  be  kept  by 
a  condition  of  the  CoC.  This  will 
provide  an  enforcement  basis 
equivalence  to  the  recordkeeping  and 
reporting  regulations  for  licensees 
(§  72.80).  Therefore,  the  NRC  is  adding 
§  72.242.  The  new  §  72.242  will  add 
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new  burdens  for  recordkeeping  and 
reporting  requirements.  The  staff 
estimates  this  burden  associated  with 
the  new  §  72.242  to  be  approximately 
100  hours  annually.  This  recordkeeping 
and  reporting  burden  will  vary  by 
certificate  holders.  The  NRC  believes 
that  the  purpose  of  the  final  rule 
justifies  this  biuden  on  certificate 
holders.  This  burden  is  insignificant  by 
comparison  with  part  72 's  overall 
burden  which  is  in  excess  of  21,000 
hours.  In  addition,  the  current  backfit 
regulation  in  §  72.62  applies  only  to  part 
72  licensees  and  not  to  holders  of,  and 
applicants  for,  a  CoC.  This  rule  adds 
recordkeeping  and  reporting 
requirements  for  holders  of,  and 
applicants  for,  CoCs.  Therefore,  a  backfit 
analysis  is  not  required  for  this  rule. 

Regulatory  Flexibility  Certification 

.In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b), 
the  Commission  certifies  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  The  final  rule 
amends  the  regulations  to  expand  the 
applicability  of  10  CFR  part  72  to 
holders  of,  and  applicants  for,  CoCs. 
This  requirement  will  enhance  the 
Commission's  ability  to  take 
enforcement  action  by  issuing  NOVs  or 
orders  rather  than  administrative  action 
in  the  form  of  NONs  when  legally 
binding  requirements  are  violated.  The 
final  rule  may  appear  to  impose  new 
requirements  on  some  small  entities  on 
the  assumption  that  could  be  a 
certificate  holder  or  applicant  able  to 
qualify  as  a  "small  entity".  However, 
these  entities,  for  the  most  part,  are 
already  implementing  the  actions 
required  by  the  final  rule.  Therefore,  the 
NRC  believes  that  this  amendment  will 
not  have  a  significant  economic  impact 
on  any  such  small  entity. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  "a 
major"  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 

Backfit  Analjrsis 

The  ciurent  backfit  regulation  in 
§  72.62  applies  only  to  part  72  licensees 
and  not  to  holders  of,  and  applicants 
for,  a  CoC.  This  nile.  in  any  event,  adds 
only  reporting  and  recordkeeping 
requirements  for  holders  of,  and 
applicants  for,  CoCs.  The  Commission 
has  determined  that  reporting  and 


recordkeeping  requirements  are  not 
considered  backfits  even  though  they 
may  result  in  changes  to  procedures.  If 
the  reporting  or  recordkeeping 
requirements  had  to  meet  the  standards 
for  a  backfit  analysis,  the  Commission 
would  have  to  find  that  the  information 
would  substantially  increase  public 
health  or  safety  or  common  defense  and 
security  without  knowing  the  results  of 
the"  request.  In  addition,  the  existence  or 
non-existence  of  a  record  or  report 
usually  has  no  independent  safety 
significance  as  compared  to  actions 
taken  by  the  licensee,  certificate  holder, 
or  NRC  as  a  result  of  the  information 
contained  in  the  record  or  report.  It  is 
this  resulting  action  that  affects  public 
health  and  safety  or  the  common 
defense  or  security  that  should  be 
measined  under  the  backfit  standard 
and  not  the  method  for  obtaining  or 
maintaining  the  information. 

However,  the  NRC  has  prepared  a 
regulatory  analysis  which  sets  forth  the 
objectives  of  the  rulemaking  changes, 
the  alternatives  that  were  considered, 
and  the  expected  costs  and  benefits 
associated  with  the  rulemaldng  changes. 
The  NRC  regards  this  analysis  as 
providing  for  a  disciplined  approach  for 
evaluating  the  impacts  of  the  proposed 
changes,  which  satisfies  the  underlying 
pmposes  of  the  backfitting  requirements 
in  §  72.62. 

List  of  Sub|ects  in  10  CFR  Fait  72 

Criminal  penalties,  Manpower 
training  programs,  Nuclear  materials, 
Occupation^  safety  and  health, 
Reporting  and  recordkeeping 
requirements.  Security  measures,  Spent 
fiiel. 

For  the  reasons  set  out  in  the 
preamble  and  imder  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reoiganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  part  72. 

PART72— UCENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

1.  The  authority  citation  for  part  72  is 
revised  to  read  as  follows: 

Authority:  Sees.  51,  53.  57,  62,  63,  65,  69. 
81, 161, 182, 183, 184, 186, 187, 189,  68  Stat. 
929,  930,  932,  933.  934,  935,  948,  953,  954, 
955,  as  amended;  sec.  234,  83  Stat.  444,  as 
amended  (42  U.S.C.  2071,  2073,  2077,  2092, 
2093,  2095,  2099,  2111,  2201,  2232,  2233, 
2234,  2236,  2237,  2238,  2282);  sec.  274,  Pub. 
L.  8&-373,  73  Stat.  688,  as  amended  (42 
U.S.C.  2021);  sec.  201,  as  amended;  202.  206, 
88  Stat.  1242,  as  amended;  1244. 1246  (42 
U.S.C.  5841,  5842,  5846);  Pub.  L.  95-601,  sec. 


10,  92  Stat.  2951  as  amended  by  Pub.  L.  102- 
486,  sec.  7902, 106  Stat.  3123  (42  U.S.C. 
5851);  sec.  102,  Pub.  L.  91-190,  83  Stat.  853 
(42  U.S.C.  4332);  sees.  131, 132, 133. 135, 
137, 141,  Pub.  L.  97-425,  96  Stat.  2229.  2230, 
2232,  2241;  sec.  148,  Pub.  L.  100-203.  101 
Stat.  1330-235  (42  U.S.C.  10151, 10152, 
10153,  10155,  10157,  10161,  10168). 

Section  72.44(g)  also  issued  under 
sees.  142(b)  and  148(c).  (d).  Pub.  L.  100- 
203, 101  Stat.  1330-232,  1330-236  (42 
U.S.C.  10162(b),  10168(c),  (d)).  Section 
72.46  also  issued  under  sec.  189,  68 
Stat.  955  (42  U.S.C.  2239);  sec.  134.  Pub. 
L.  97-425,  96  Stat.  2230  (42  U.S.C. 
10154).  Section  72.96(d)  also  issued 
under  sec.  145(g).  Pub.  L.  100-203. 101 
Stat.  1330-235  (42  U.S.C.  10165(g)). 
Subpart  J  also  issued  under  sees.  2(2). 
2(15).  2(19),  117(a),  141(h),  Pub.  L.  97- 
425,  96  Stat.  2202.  2203.  2204.  2222. 
2224  (42  U.S.C.  10101, 10137(a). 
10161(h)).  Subparts  K  and  L  are  also 
issued  under  sec.  133,  98  Stat.  2230  (42 
U.S.C.  10153)  and  sec.  218(a).  96  Stat. 
2252  (42  U.S.C.  10198). 

2.  In  §  72.2,  paragraph  (b)  is  revised  to 
read  as  follows: 

f72^    Scope. 

•        •        *        •        • 

(b)  The  regulations  in  this  part 
pertaining  to  an  independent  spent  fuel 
storage  installation  (ISFSI)  and  a  spent 
fuel  storage  cask  apply  to  all  persons  in 
the  United  States,  including  persons  in 
Agreement  States.  The  regulations  in 
this  part  pertaining  to  a  monitored 
retrievable  storage  installation  (MRS) 
apply  only  to  DOE. 
***** 

3.  In  §  72.3.  the  definitions  of 
Certificate  holder,  Certificate  of 
Compliance  or  CoC,  and  Spent  fiiel 
storage  cask  or  cask  are  added  in 
alphabetical  order,  and  the  definitions 
of  Design  bases.  Design  capacity,  and 
Structures,  systems,  and  components 
important  to  safety  are  revised  to  read 
as  follows: 

f72.3    Definitions. 

***** 

Certificate  holder  means  a  person  who 
has  been  issued  a  Certificate  of 
Compliance  by  the  Commission  for  a 
spent  fuel  storage  cask  design. 

Certificate  of  Compliance  or  CoC 
means  the  certificate  issued  by  the 
Commission  that  approves  the  design  of 
a  spent  fuel  storage  cask  in  accordance 
with  the  provisions  of  subpart  L  of  this 
part. 
******* 

Design  bases  means  that  information 
that  identifies  the  specific  functions  to 
be  performed  by  a  structure,  system,  or 
component  of  a  facility  or  of  a  spent  fuel 
storage  cask  and  the  specific  values  or 
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ranges  of  values  chosen  for  controlling 
parameters  as  reference  bounds  for 
design.  These  values  may  be  restraints 
derived  from  generally  accepted  state- 
of-the-art  practices  for  achieving 
functional  goals  or  requirements  derived 
from  analysis  (based  on  calculation  or 
experiments)  of  the  effects  of  a 
postulated  event  imder  which  a 
structiire,  system,  or  component  must 
meet  its  functional  goals.  The  values  for 
controUing  parameters  for  external 
events  include — 

(1)  Estimates  of  severe  natural  events 
to  be  used  for  deriving  design  bases  that 
will  be  based  on  consideration  of 
historical  data  on  the  associated 
parameters,  physical  data,  or  analysis  of 
upper  limits  of  the  physical  processes 
involved:  and 

(2)  Estimates  of  severe  external  man- 
induced  events  to  be  used  for  deriving 
design  bases  that  will  be  based  on 
analysis  of  human  activity  in  the  region, 
taking  into  account  the  site 
characteristics  and  the  risks  associated 
with  the  event. 

Design  capacity  metms  the  quantity  of 
spent  fuel  or  high-level  radioactive 
waste,  the  maximimi  bum  up  of  the 
spent  fuel  in  MWD/MTU,  the 
terabequerel  (curie)  content  of  the 
waste,  and  the  total  heat  generation  in 
Watts  (btu/hour)  that  the  storage 
installation  is  designed  to 
accommodate. 

Spent  fuel  storage  cask  or  cask  means 
all  ^e  components  and  systems 
associated  with  the  container  in  which 
spent  fuel  or  other  radioactive  materials 
associated  with  spent  fuel  are  stored  in 
an  ISFSI. 
•        ****•* 

Structures,  systems,  and  components 
important  to  safety  means  those  features 
of  the  ISFSI,  MRS,  and  spent  fuel 
storage  cask  whose  functions  are— 

(1)  To  maintain  the  conditions 
required  to  store  spent  fuel  or  high-level 
radioactive  waste  safely; 

(2)  To  prevent  damage  to  the  spent 
fuel  or  the  high-level  radioactive  waste 
container  during  handling  and  storage; 
or 

(3)  To  provide  reasonable  assurance 
that  spent  fuel  or  high-level  radioactive 
waste  can  be  received,  handled, 
packaged,  stored,  and  retrieved  without 
undue  risk  to  the  health  and  safety  of 
the  public. 

4.  Section  72.9  is  revised  to  read  as 
follows: 

172.9    Information  collMtion 
raqulrwnwits:  0MB  approval. 

(a)  The  Nuclear  Regulatory 
Commission  has  submitted  the 
information  collection  requirements 


contained  in  this  part  to  the  Office  of 
Management  and  Budget  (0MB)  for 
approval  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  OMB  has  approved  the 
information  collection  requirements 
contained  in  this  part  under  control 
number  3150-0132. 

(b)  The  approved  information 
collection  requirements  contained  in 
this  part  appear  in  §§  72.7,  72.11.  72.16, 
72.19.  72.22  through  72.34,  72.42,  72.44, 
72.48  through  72.56,  72.62,  72.70 
through  72.82,  72.90,  72.92.  72.94, 
72.98,  72.100.  72.102,  72.104,  72.108, 
72.120.  72.126,  72.140  through  72.176, 
72.180  through  72.186,  72.192,  72.206, 
72.212,  72.216,  72.218,  72.230,  72.232, 
72.234,  72.236,  72.240,  72.242.  72.244. 
and  72.248. 

5.  In  §  72.10.  the  introductory  text  of 
paragraph  (a),  the  introductory  text  of 
paragraph  (c).  and  paragraphs  (c)(1)  and 
(e)(1)  are  revised  to  read  as  follows: 

f  72.10    EmployM  prataction. 

(a)  Discrimination  by  a  Commission 
licensee,  certificate  holder,  an  applicant 
for  a  Conunission  license  or  a  CoC.  or 
a  contractor  or  subcontractor  of  any  of 
these,  against  an  employee  for  engaging 
in  certain  protected  activities,  is 
prohibited.  Discrimination  includes 
discharge  and  other  actions  that  relate  to 
compensation,  terms,  conditions,  or 
privileges  of  employment  The  protected 
activities  are  established  in  section  211 
of  the  Energy  Reorganization  Act  of 
1974,  as  amended,  and  in  general  are 
related  to  the  administration  or 
enforcement  of  a  requirement  imposed 
imder  the  Atomic  Energy  Act  or  the 
Energy  Reorganization  Act. 

(c)  A  violation  of  paragraph  (a),  (e),  or 
(f)  of  this  section  by  a  Commission 
licensee,  certificate  holder,  applicant  for 
a  Commission  license  or  a  CoC,  or  a 
contractor  or  subcontractor  of  any  of 
these  may  be  grounds  for: 

(1)  Denial,  revocation,  or  suspension 
of  the  license  or  the  CoC. 
*        *        *        *        • 

(e)(1)  Each  licensee,  certificate  holder, 
and  applicant  for  a  license  or  CoC  must 
prominently  post  the  revision  of  NRC 
Form  3.  "Notice  to  Employees." 
referenced  in  10  CFR  19.11(c).  This  form 
must  be  posted  at  locations  sufficient  to 
permit  employees  protected  by  this 
section  to  observe  a  copy  on  the  way  to 
or  from  their  place  of  work.  The 
premises  must  be  posted  not  later  than 
30  days  after  an  application  is  docketed 
and  remain  posted  while  the  application 
is  pending  before  the  Commission, 
during  the  term  of  the  license  or  CoC, 


and  for  30  days  following  license  or  CoC 
termination. 

***** 

6.  Section  72.11  is  revised  to  read  as 
follows: 

f  72.1 1    Complatanass  and  accuracy  of 
information. 

(a)  Information  provided  to  the 
Commission  by  a  licensee,  certificate 
holder,  or  an  applicant  for  a  license  or 
CoC;  or  information  required  by  statute 
or  by  the  Commission's  regulations, 
orders,  license  or  CoC  conditions,  to  be 
maintained  by  the  licensee  or  certificate 
holder,  must  be  complete  and  accurate 
in  all  material  respects. 

(b)  Each  licensee,  certificate  holder,  or 
applicant  for  a  license  or  CoC  must 
notify  the  Commission  of  information 
identified  by  the  licensee,  certificate 
holder,  or  applicant  for  a  license  or  CoC 
as  having,  for  the  regulated  activity,  a 
significant  implication  for  public  health 
and  safety  or  common  defense  and 
security.  A  licensee,  certificate  holder, 
or  an  applicant  for  a  license  or  CoC 
violates  this  paragraph  only  if  the 
licensee,  certificate  holder,  or  applicant 
for  a  license  or  CoC  fails  to  notify  the 
Commission  of  information  that  the 
licensee,  certificate  holder,  or  applicant 
for  a  license  or  CoC  has  identified  as 
having  a  significant  implication  for 
public  health  and  safety  or  common 
defense  and  security.  Notification  must 
be  provided  to  the  Administrator  of  the 
appropriate  Regional  Office  within  two 
woridng  days  of  identifying  the 
information.  This  requirement  is  not 
applicable  to  information  which  is 
already  required  to  be  provided  to  the 
Commission  by  other  reporting  or 
updating  requirements. 

7.  In  §  72.86,  paragraph  (b)  is  revised 
to  read  as  follows: 

f  72J6    Criminal  panaMaa. 

***** 

(b)  The  regulations  in  this  part  72  that 
are  not  issued  imder  sections  161b, 
161i,  or  161o  for  the  piuposes  of  section 
223  are  as  follows:'§§  72.1,  72.2,  72.3, 
72.4,  72.5,  72.7,  72.8.  72.9,  72.16,  72.18, 
72.20,  72.22,  72.24,  72.26,  72.28,  72.32, 
72.34,  72.40.  72.46,  72.56,  72.58,  72.60, 
72.62,  72.84.  72.86.  72.90.  72.96.  72.108. 
72.120,  72.122.  72.124.  72.126.  72.128, 
72.130.  72.182.  72.194,  72.200,  72.202, 
72.204,  72.206,  72.210,  72.214.  72.220, 
72.230.  72.238.  72.240,  72.244.  and 
72.246. 

8.  Subpart  G  is  revised  to  read  as 
follows: 

Subpart  Q— Quality  Asauranca 

Sec. 

72.140  Quality  assurance  requirements. 

72.142  Quality  assurance  organization. 

72.144  Quality  assurance  program. 
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72.146    Design  control. 

72.148    Procurement  document  control. 

72.150    Instructions,  procedures,  and 

drawings. 
72.152    Document  control. 
72.154    Control  of  purchased  material, 

equipment,  and  services. 
72.156    Identification  and  control  of 

materials,  parts,  and  components. 
72.158    Control  of  special  processes. 
72.160    Licensee  and  certificate  holder 

inspection. 
72.162    Test  control. 
72.164    Control  of  measuring  and  test 

equipment. 
72.166    Handling,  storage,  and  shipping 

control. 
72.168    Inspection,  test,  and  operating 

status. 
72.170    Nonconforming  mat.erisds,  parts,  or 

components. 
72.172    Corrective  action. 
72.174    Quality  assurance  records. 
72.176    Audits. 

Subpart  G— Quality  Assurance 

§72.140    Quality  assurance  requirements. 

(a)  Purpose.  This  subpart  describes 
quality  assurance  requirements  that 
apply  to  design,  purchase,  fabrication, 
handling,  shipping,  storing,  cleaning, 
assembly,  inspection,  testing,  operation, 
maintenance,  repair,  modification  of 
structures,  systems,  and  components, 
and  decommissioning  that  are  important 
to  safety.  As  used  in  this  subpart, 
"quality  assiuance"  comprises  all  those 
planned  and  systematic  actions 
necessary  to  provide  adequate 
confidence  that  a  structtu^,  system,  or 
component  will  perform  satisfactorily  in 
service.  Quality  assiuance  includes 
quality  control,  wrhich  comprises  those 
quality  assurance  actions  related  to 
control  of  the  physical  characteristics 
and  quality  of  the  material  or 
component  to  predetermined 
requirements.  The  certificate  holder  and 
applicant  for  a  CoC  are  responsible  for 
the  quality  assurance  reqtiirements  as 
they  apply  to  the  design,  fabrication, 
and  testing  of  a  spent  fuel  storage  cask 
until  possession  of  the  spent  fuel  storage 
cask  is  transferred  to  the  licensee.  The 
licensee  and  the  certificate  holder  are 
also  simultaneously  responsible  for 
these  quality  assurance  requirements    < 
through  the  oversight  of  contractors  and 
subcontractors. 

(b)  Establishment  ofprogmm.  Each 
licensee,  applicant  for  a  license, 
certificate  holder,  applicant  for  a  CoC 
shall  establish,  maintain,  and  execute  a 
quality  assurance  program  satisfying 

'each  of  the  applicable  criteria  of  this 
subpart,  and  satisfying  any  specific 
provisions  which  are  applicable  to  the 
licensee's,  applicant's  for  a  license, 
certificate  holder's,  and  applicant's  for  a 
CoC  activities.  The  licensee,  applicant 


for  a  license,  certificate  holder,  and 
applicant  for  a  CoC  shaU  execute  the 
applicable  criteria  in  a  graded  approach 
to  an  extent  that  is  commensurate  with 
the  quality  assurance  requirements' 
importance  to  safety.  The  quality 
assurance  program  must  cover  the 
activities  identified  in  this  subpart 
throughout  the  life  of  the  activity.  For 
licensees,  this  includes  activities  from 
the  site  selection  through 
decommissioning  prior  to  termination  of 
the  license.  For  certificate  holders,  this 
includes  activities  fit)m  development  of 
the  spent  fuel  storage  cask  design 
through  termination  of  the  CoC. 

(c)  Approval  of  program.  (1)  Each 
licensee,  applicant  for  a  license, 
certificate  holder,  and  applicant  for  a 
CoC  shall  file  a  description,  in 
accordance  with  §  72.4,  of  its  quality 
assurance  program  that  includes  a 
discussion  of  which  requirements  of 
this  subpart  are  applicable  and  the 
methodology  used  to  satisfy  these 
requirements. 

(2)  Each  licensee  shall  obtain 
Commission  approval  of  its  quality 
assurance  program  prior  to  receipt  of 
spent  fuel  at  the  ISFSI  or  spent  fuel  and 
high-level  radioactive  waste  at  the  MRS. 

(3)  Each  certificate  holder  shall  obtain 
Commission  approval  of  its  quality 
assiuance  program  prior  to  commencing 
fabrication  or  testing  of  a  spent  fuel 
storage  cask. 

(d)  Previously  approved  programs.  A 
quality  assiuance  program  previously 
approved  by  the  Commission  and  which 
is  established,  maintained,  and  executed 
with  regard  to  an  ISFSI  or  spent  fuel 
storage  cask  will  be  accepted  as 
satisfying  the  requirements  of  paragraph 
(b)  of  this  section.  Previously  approved 
quality  assurance  programs  that  satisfy 
the  requirements  of  Appendix  B  to  part 
50  of  this  chapter,  subpart  H  of  part  71 
of  this  chapter,  or  subpart  G  of  this  part 
are  considered  acceptable,  except  each 
licensee,  applicant  for  a  license, 
certificate  holder,  and  applicant  for  a 
CoC  who  are  using  an  Appendix  B  or 
subpart  H  quality  assurance  program 
shall  also  meet  the  recordkeeping 
requirements  of  §  72.174.  Prior  to  initial 
use  of  a  previously  approved  program, 
each  licensee,  applicant  for  a  license, 
certificate  holder,  and  applicant  for  a 
CoC  shall  notify  the  NRC,  in  accordance 
with  §  72.4,  of  its  intent  to  apply  its 
previously  approved  quality  assurance 
program  to  ISFSI  or  spent  fuel  storage 
cask  activities.  The  notification  must 
identify  the  quality  assurance  program 
by  date  of  submittal  to  the  Commission, 
docket  number,  and  date  of  Commission 
approval. 


§72.142    Quality  assurance  organization. 

(a)  The  licensee,  applicant  for  a 
license,  certificate  holder,  and  applicant 
for  a  CoC  shall  be  responsible  for  the 
establishment  and  execution  of  the 
quality  assurance  program.  The  licensee 
and  certificate  holder  may  delegate  to 
others,  such  as  contractors,  agents,  or 
consultants,  the  work  of  establishing 
and  executing  the  quality  assurance 
program,  but  the  licensee  and  the 
certificate  holder  shall  retain 
responsibility  for  the  program.  The 
Ucensee,  applicant  for  a  license, 
certificate  holder,  and  applicant  for  a 
CoC  shall  clearly  establish  and  delineate 
in  writing  the  authority  and  duties  of 
persons  and  organizations  performing 
activities  affecting  the  functions  of 
structures,  systems,  and  components 
which  are  important  to  safety.  These 
activities  include  performing  the 
functions  associated  with  attaining 
quality  objectives  and  the  quality 
assiu-ance  functions. 

(b)  The  quality  assurance  functions 
are — 

(1)  Assuring  that  an  appropriate 
quality  assurance  program  is  established 
and  effectively  executed;  and 

(2)  Verifying,  by  procedures  such  as 
checking,  auditing,  and  inspection,  that 
activities  afi^ecting  the  functions  that  are 
important  to  safety  have  been  correcUy 
performed.  The  persons  and 
organizations  performing  quality 
assurance  functions  shall  have  sufficient 
authority  and  organizational  freedom  to 
identify  quality  problems;  to  initiate, 
recommend,  or  provide  solutions;  and 
to  verify  implementation  of  solutions. 

(c)  The  persons  and  organizations 
performing  qualify  assurance  functions 
shall  report  to  a  management  level  that 
ensures  that  the  required  authority  and 
organizational  freedom,  including 
sufficient  independence  irom  cost  and 
schedule  considerations  when  these 
considerations  are  opposed  to  safety 
considerations,  are  provided.  Because  of 
the  many  variables  involved,  such  as  the 
number  of  personnel,  the  type  of 
activity  being  performed,  and  the 
location  or  locations  where  activities  are 
performed,  the  organizational  structure 
for  executing  the  quality  assurance 
program  may  take  various  forms, 
provided  that  the  persons  and 
organizations  assigned  the  quality 
assurance  functions  have  the  required 
authority  and  organizational  freedom. 
Irrespective  of  the  organizational 
structure,  the  individual(s]  assigned  the 
responsibility  for  assuring  effective 
execution  of  any  portion  of  the  quality 
assurance  program,  at  any  location 
where  activities  subject  to  this  section 
are  being  performed,  must  have  direct 
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access  to  the  levels  of  management 
necessary  to  perform  this  function. 

§72.144    Quality  assurance  program. 

(a)  The  licensee,  applicant  for  a 
license,  certificate  holder,  and  applicant 
for  a  CoC  shall  establish,  at  the  earliest 
practicable  time  consistent  with  the 
schedule  for  accomplishing  the 
activities,  a  quality  assurance  program 
which  complies  with  the  requirements 
of  this  subpart.  The  licensee,  applicant 
for  a  license,  certificate  holder,  and 
applicant  for  a  CoC  shall  docimient  the 
quality  assurance  program  by  written 
procedures  or  instructions  and  shall 
carry  out  the  program  in  accordance 
with  these  procedures  throughout  the 
period  during  which  the  ISFSl  or  MRS 
is  licensed  or  the  spent  fuel  storage  cask 
is  certified.  The  licensee,  applicant  for 

a  license,  certificate  holder,  and 
applicant  for  a  CoC  shall  identify  the 
struct\ires,  systems,  and  components  to 
be  covered  by  the  quality  assurance 
program,  the  major  organizations 
participating  in  the  program,  and  the 
designated  fimctions  of  these 
organizations. 

(b)  The  licensee,  applicant  for  a 
license,  certificate  holder,  and  applicant 
for  a  CoC,  through  their  quality 
assurance  program(s],  shall  provide 
control  over  activities  affecting  the 
quality  of  the  identified  structures, 
systems,  and  components  to  an  extent 
commensurate  with  the  importance  to 
safety  and,  as  necessary,  to  ensure 
conformance  with  the  approved  design 
of  each  ISFSI,  MRS,  or  spent  fuel  storage 
cask.  The  licensee,  applicant  for  a 
license,  certificate  holder,  and  applicant 
for  a  CoC  shall  ensure  that  activities 
affecting  quality  are  accomplished 
under  suitably  controlled  conditions. 
Controlled  conditions  include  the  use  of 
appropriate  equipment;  suitable 
enviroiunental  conditions  for 
accomplishing  the  activity,  such  as 
adequate  cleanliness;  and  assurance  that 
all  prerequisites  for  the  given  activity 
have  been  satisfied.  The  licensee, 
applicant  for  a  license,  certificate 
holder,  and  applicant  for  a  CoC  shall 
take  into  account  the  need  for  special 
controls,  processes,  test  equipment, 
tools  and  skills  to  attain  the  required 
quality  and  the  need  for  verification  of 
quality  by  inspection  and  test. 

(c)  The  licensee,  applicant  for  a 
license,  certificate  holder,  and  applicant 
for  a  CoC  shall  base  the  requirements 
and  procedures  of  their  quality 
assurance  program(s)  on  the  following 
considerations  concerning  the 
complexity  and  proposed  use  of  the 
structures,  systems,  or  components: 

(1)  The  impact  of  malfunction  or 
failure  of  the  item  on  safety; 


(2)  The  design  and  fabrication 
complexity  or  uniqueness  of  the  item; 

(3)  The  need  for  special  controls  and 
surveillance  over  processes  and 
equipment; 

(4)  The  degree  to  which  functional 
compliance  can  be  demonstrated  by 
inspection  or  test;  and 

(5)  The  quality  history  and  degree  of 
standardization  of  the  item. 

(d)  The  licensee,  applicant  for  a 
license,  certificate  holder,  and  applicant 
for  a  CoC  shall  provide  for 
indoctrination  and  training  of  personnel 
performing  activities  affecting  quality  as 
necessary  to  ensiue  that  suitable 
proficiency  is  achieved  and  maintained. 

(e)  The  licensee,  applicant  for  a 
license,  certificate  holder,  and  applicant 
for  a  CoC  shall  review  the  status  and 
adequacy  of  the  quality  assurance 
program  at  established  intervals. 
Management  of  other  organizations 
participating  in  the  quality  assurance 
program  must  regularly  review  the 
status  and  adequacy  of  that  part  of  the 
quality  assurance  program  which  they 
are  executing. 

S  72.1 49    Design  control. 

(a)  The  licensee,  applicant  for  a 
license,  certificate  holder,  and  applicant 
for  a  CoC  shall  establish  measures  to 
ensure  that  applicable  regulatory 
requirements  and  the  design  basis,  as 
specified  in  the  license  or  CoC 
application  for  those  structures, 
systems,  and  components  to  which  this 
section  applies,  are  correctly  translated 
into  specifications,  drawings, 
procedures,  and  instructions.  These 
measures  must  include  provisions  to 
ensiue  that  appropriate  quality 
standards  are  specified  and  included  in 
design  documents  and  that  deviations 
fi-om  standards  are  controlled.  Measures 
must  be  established  for  the  selection 
and  review  for  suitability  of  application 
of  materials,  parts,  equipment,  and 
processes  that  are  essential  to  the 
functions  of  the  structures,  systems,  and 
components  which  are  important  to 
safety. 

(b)  The  licensee,  applicant  for  a 
license,  certificate  holder,  and  applicant 
for  a  CoC  shall  establish  measures  for 
the  identification  and  control  of  design 
interfaces  and  for  coordination  among 
participating  design  organizations. 
These  measures  must  include  the 
establishment  of  written  procedures 
among  participating  design 
organizations  for  the  review,  approval, 
release,  distribution,  and  revision  of 
dociunents  involving  design  interfaces. 
The  design  control  measures  must 
provide  for  verifying  or  checking  the 
adequacy  of  design  by  methods  such  as 
design  reviews,  alternate  or  simplified 


calculation^  methods,  or  by  a  suitable 
testing  program.  For  the  verifying  or 
checking  process,  the  licensee  and 
certificate  holder  shall  designate 
individuals  or  groups  other  than  those 
who  were  responsible  for  the  original 
design,  but  who  may  be  from  the  same 
organization.  Where  a  test  program  is 
used  to  verify  the  adequacy  of  a  specific 
design  featiu«  in  lieu  of  other  verifying 
or  checking  processes,  the  licensee  and 
certificate  holder  shall  include  suitable 
qualification  testing  of  a  prototype  or 
sample  unit  tmder  the  most  adverse 
design  conditions.  The  licensee, 
applicant  for  a  license,  certificate 
holder,  and  applicant  for  a  CoC  shall 
apply  design  control  measures  to  items 
such  as  the  following:  critlcality 
physics,  radiation,  shielding,  stress, 
thermal,  hydraulic,  and  accident 
analyses;  compatibility  of  materials; 
accessibility  for  inservlce  inspection, 
maintenance,  and  repair;  featiu^s  to 
facilitate  decontamination;  and 
delineation  of  acceptance  criteria  for 
inspections  and  tests. 

(c)  The  licensee,  applicant  for  a 
license,  certificate  holder,  and  applicant 
for  a  CoC  shall  subject  design  changes, 
including  field  changes,  to  design 
control  measures  commensurate  with 
those  applied  to  the  original  design. 
Changes  in  the  conditions  specified  in 
the  license  or  CoC  require  prior  NRC 
approval. 

S  72.1 48    Procurwment  document  control. 

The  licensee,  applicant  for  a  license, 
certificate  holder,  and  applicant  for  a 
CoC  shall  establish  measures  to  assure 
that  applicable  regidatory  requirements, 
design  bases,  and  other  requirements 
which  are  necessary  to  assure  adequate 
quality  are  included  or  referenced  in  the 
documents  for  prociuement  of  material, 
equipment,  and  services,  whether 
purchased  by  the  licensee,  certificate 
holder,  or  by  their  contractors  and 
subcontractors.  To  the  extent  necessary, 
the  licensee,  applicant  for  a  license, 
certificate  holder,  and  applicant  for  a 
CoC,  shall  require  contractors  or 
subcontractors  to  provide  a  quality 
assurance  program  consistent  with  the 
applicable  provisions  of  this  subpart. 

§72.150    Instructions,  procedures,  and 
drawings. 

The  licensee,  applicant  for  a  license, 
certificate  holder,  and  applicant  for  a 
CoC  shall  prescribe  activities  affecting 
quality  by  documented  instructions, 
procediues,  or  drawings  of  a  type 
appropriate  to  the  circiunstances  and 
shall  require  that  these  instructions, 
procedures,  and  drawings  be  followed. 
The  instructions,  procediues,  and 
drawings  must  include  appropriate 
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quantitative  or  qualitative  acceptance 
criteria  for  determining  that  important 
activities  have  been  satisfactorily 
accomplished. 

§72.152    Document  control. 

The  licensee,  applicant  for  a  license, 
certificate  holder,  and  applicant  for  a 
CoC  shall  establish  measures  to  control 
the  issuance  of  documents  such  as 
instructions,  procedures,  and  drawings, 
including  changes,  vtrhich  prescribe  all 
activities  affecting  quality.  These 
measures  must  assure  that  documents, 
including  chemges,  aie  reviewed  for 
adequacy,  approved  for  release  by 
authorized  personnel,  and  distributed 
and  used  at  the  location  where  the 
prescribed  activity  is  performed.  These 
measures  must  ensiue  that  changes  to 
documents  are  reviewed  and  approved. 

§  72.1 54    Control  of  purchased  material, 
equipment,  and  services. 

(a)  The  licensee,  applicant  for  a 
license,  certificate  holder,  and  applicant 
for  a  CoC  shall  establish  measures  to 
ensiue  that  purchased  material, 
equipment,  and  services,  whether  ~ 
purchased  directly  or  through 
contractors  and  subcontractors,  conform 
to  the  procurement  documents.  These 
measures  must  include  provisions,  as 
appropriate,  for  soince  evaluation  and 
selection,  objective  evidence  of  quality 
furnished  by  the  contractor  or 
subcontractor,  inspection  at  the 
contractor  or  subcontractor  source,  and 
examination  of  products  upon  delivery. 

(b)  The  licensee,  applicant  for  a 
license,  certificate  holder,  and  applicant 
for  a  CoC  shall  have  available 
documentary  evidence  that  material  and 
equipinent  conform  to  the  procurement 
specifications  prior  to  installation  or  use 
of  the  material  and  equipment.  The 
licensee  and  certificate  holder  shall 
retain  or  have  available  this 
doctunentary  evidence  for  the  life  of  the 
ISFSI,  MRS,  or  spent  fuel  storage  cask. 
The  licensee  and  cqrtificatie  holder  shall 
ensiue  that  the  evidence  is  sufficient  to 
identify  the  specific  requirements  met 
by  the  purchased  material  and 
equipment. 

(c)  The  licensee,  applicant  for  a 
license,  certificate  holder,  and  applicant 
for  a  CoC,  or  a  designee  of  either,  shall 
assess  the  effectiveness  of  the  control  of 
quality  by  contractors  and 
subcontractors  at  intervals  consistent 
with  the  importance,  complexity,  and 
quantity  of  the  product  or  services. 

§  72.1 56    Identification  and  control  of 
materials,  parts,  and  components. 

The  licensee,  applicant  for  a  license, 
certificate  holder,  and  applicant  for  a 
CoC  shall  establish  measures  for  the 


identification  and  control  of  materials, 
parts,  and  components.  These  measures 
must  ensure  that  identification  of  the 
item  is  maintained  by  heat  number,  part 
number,  serial  number,  or  other 
appropriate  means,  either  on  the  item  or 
on  records  traceable  to  the  item  as 
required,  throughout  fabrication, 
installation,  and  use  of  the  item.  These 
identification  and  control  measures 
must  be  designed  to  prevent  the  use  of 
incorrect  or  defective  materials,  parts, 
and  components. 

§  72.1 58    Control  of  special  pfx>cesses. 

The  licensee,  applicant  for  a  license, 
certificate  holder,  and  applicant  for  a 
CoC  shall  establish  measures  to  ensure 
that  special  processes,  including 
welding,  heat  treating,  and 
nondestructive  testing,  are  controlled 
and  accomplished  by  qualified 
personnel  using  qualified  procedures  in 
accordance  with  applicable  codes, 
standards,  specifications,  criteria,  and 
other  special  requirements. 

§  72.1 60    Licensee  and  certificate  holder 
inspection. 

The  licensee,  applicant  for  a  license, 
certificate  holder,  and  applicant  for  a 
CoC  shall  establish  and  execute  a 
program  for  inspection  of  activities 
affecting  quality  by  or  for  the 
organization  performing  the  activity  to 
verify  conformance  with  the 
documented  instructions,  procedures, 
and  drawings  for  accomplishing  the 
activity.  The  inspection  must  be 
performed  by  individuals  other  than 
those  who  performed  the  activity  being 
inspected.  Examinations, 
measurements,  or  tests  of  material  or 
products  processed  must  be  performed 
for  each  work  operation  where 
necessary  to  assiue  quality.  If  direct 
inspection  of  processed  material  or 
products  cannot  be  carried  out,  indirect 
control  by  monitoring  processing 
methods,  equipment,  and  personnel 
must  be  provided.  Both  inspection  and 
process  monitoring  must  be  provided 
when  quality  control  is  inadequate 
without  both.  If  mandatory  inspection 
hold  points  that  require  witnessing  or 
inspecting  by  the  licensee's  or  certificate 
holder's  designated  representative,  and 
beyond  which  work  should  not  proceed 
without  the  consent  of  its  designated 
representative,  are  required,  the  specific 
hold  points  must  be  indicated  in 
appropriate  documents. 

§72.162    Test  control. 

The  licensee,  applicant  for  a  license, 
certificate  holder,  and  applicant  for  a 
CoC  shall  establish  a  test  program  to 
ensine  that  all  testing,  required  to 
demonstrate  that  the  structures. 


systems,  and  components  will  perform 
satisfactorily  in  service,  is  identified 
and  performed  in  accordance  with 
written  test  procedures  that  incorporate 
the  requirements  of  this  part  and  the 
requirements  and  acceptance  limits 
contained  in  the  ISFSI,  MRS,  or  spent 
fuel  storage  cask  license  or  CoC.  The  test 
procediu^s  must  include  provisions  to 
ensure  that  all  prerequisites  for  the 
given  test  are  met,  that  adequate  test 
instrumentation  is  available  and  used, 
and  that  the  test  is  performed  under 
jsuitable  environmental  conditions.  The 
licensee,  applicant  for  a  license, 
certificate  holder,  and  applicant  for  a 
CoC  shall  document  and  evaluate  the 
test  results  to  ensure  that  test 
requirements  have  been  satisfied. 

§  72.164    Control  of  measuring  and  test 
equipment 

The  licensee,  appUcant  for  a  license, 
certificate  holder,  and  applicant  for  a 
CoC  shall  establish  measiues  to  ensure 
that  tools,  gauges,  instruments,  and 
other  measuring  and  testing  devices 
used  in  activities  affecting  quality  are 
properly  controlled,  calibrated,  and 
adjusted  at  specified  periods  to 
maintain  accmacy  within  necessary 
limits. 


§72.166 
control. 


Handling,  storage,  and  shipping 


The  licensee,  applicant  for  a  license, 
certificate  holder,  and  applicant  for  a 
CoC  shall  establish  measures  to  control, 
in  accordance  with  work  and  inspection 
instructions,  the  handling,  storage, 
shipping,  cleaning,  and  preservation  of 
materials  and  equipment  to  prevent 
damage  or  deterioration.  When 
necessary  for  particular  products, 
special  protective  environments,  such  as 
inert  gas  atmosphere,  and  specific 
moisture  content  and  temperature  levels 
must  be  specified  and  provided. 


§72.168 
status. 


Inspection,  test,  and  operating 


(a)  The  licensee,  applicant  for  a 
license,  certificate  holder,  and  applicant 
for  a  CoC  shall  establish  measures  to 
indicate,  by  the  use  of  markings  such  as 
stamps,  tags,  labels,  routing  cards,  or 
other  suitable  means,  the  status  of 
inspections  and  tests  performed  upon 
individual  items  of  the  ISFSI.  MRS.  or 
spent  fuel  storage  cask.  These  measures 
must  provide  for  the  identification  of 
items  which  have  satisfactorily  passed 
required  inspections  and  tests  where 
necessary  to  preclude  inadvertent 
bypassing  of  the  inspections  and  tests. 

(b)  The  licensee  shall  establish 
measures  to  identify  the  operating  status 
of  structvues,  systems,  and  components 
of  the  ISFSI  or  MRS,  such  as  tagging 
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valves  and  switches,  to  prevent 
inadvertent  operation. 

f  72.1 70    Nonconfonning  matarialt,  parts, 
or  componants. 

The  licensee,  applicant  for  a  license, 
certificate  holder,  and  applicant  for  a 
CoC  shall  establish  measures  to  control 
materials,  parts,  or  components  that  do 
not  conform  to  their  requirements  in 
order  to  prevent  their  inadvertent  use  or 
installation.  These  measures  must 
include,  as  appropriate,  procedures  for 
identification,  documentation, 
segregation,  disposition,  and 
notification  to  affected  organizations. 
Nonconforming  items  must  be  reviewed 
and  accepted,  rejected,  repaired,  or 
reworked  in  accordance  with 
dociunented  procedures. 

§72.172    Corractiv*  action. 

The  licensee,  applicant  for  a  license, 
certificate  holder,  and  applicant  for  a 
CoC  shall  establish  measures  to  ensure 
that  conditions  adverse  to  quality,  such 
as  failures,  malfunctions,  deficiencies, 
deviations,  defective  material  and 
equipment,  and  nonconformances,  are 
promptly  identified  and  corrected.  In 
the  case  of  a  significant  condition 
identified  as  adverse  to  quality,  the 
measures  must  ensure  that  the  cause  of 
the  condition  is  determined  and 
corrective  action  is  taken  to  preclude 
repetition.  The  identification  of  the 
significant  condition  adverse  to  quality, 
the  cause  of  the  condition,  and  the 
corrective  action  taken  must  be 
documented  and  reported  to  appropriate 
levels  of  management. 

172.174    Quality  assuranca  racords. 

The  licensee,  applicant  for  a  license, 
certificate  holder,  and  applicant  for  a 
CoC  shall  maintain  sufficient  records  to 
furnish  evidence  of  activities  affecting 
quality.  The  records  must  include  the 
following:  design  records,  records  of 
use,  and  the  results  of  reviews, 
inspections,  tests,  audits,  monitoring  of 
work  performance,  and  materials 
analyses.  The  records  must  include 
closely  related  data  such  as 
qualifications  of  personnel,  procedures, 
and  equipment.  Laspection  and  test 
records  must,  at  a  minimum,  identify 
the  inspector  or  data  recorder,  the  type 
of  observation,  the  results,  the 
acceptability,  and  the  action  taken  in 
coimection  with  any  noted  deficiencies. 
Records  must  be  identifiable  and 
retrievable.  Records  pertaining  to  the 
design,  fabrication,  erection,  testing, 
maintenance,  and  use  of  structures, 
systems,  and  components  important  to 
safety  must  be  maintained  by  or  under 
the  control  of  the  licensee  or  certificate 


holder  imtil  the  NRC  terminates  the 
license  or  CoC. 

§72.176    Audits. 

The  licensee,  applicant  for  a  license, 
certificate  holder,  and  applicant  for  a 
CoC  shall  carry  out  a  comprehensive 
system  of  planned  and  periodic  audits 
to  verify  compliance  with  all  aspects  of 
the  quality  assurance  program  and  to 
determine  the  effectiveness  of  the 
program.  The  audits  must  be  performed 
in  accordance  with  written  procedures 
or  checklists  by  appropriately  trained 
persoimel  not  having  direct 
responsibilities  in  the  areas  being 
audited.  Audited  results  must  be 
documented  and  reviewed  by 
management  having  responsibility  in 
the  area  audited.  Follow-up  action, 
including  reaudit  of  deficient  areas, 
must  be  taken  where  indicated. 

9.  Section  72.232  is  revised  to  read  as 
follows: 

§  72.232    Inspactlon  and  taats. 

(a)  The  certificate  holder  and 
applicant  for  a  CoC  shall  permit,  and 
make  provisions  for,  the  NRC  to  inspect 
the  premises  and  facilities  where  a 
spent  fuel  storage  cask  is  designed, 
fabricated,  and  tested. 

(b)  The  certificate  holder  and 
applicant  for  a  CoC  shall  make  available 
to  the  NRC  for  inspection,  upon 
reasonable  notice,  records  kept  by  them 
pertaining  to  the  design,  fabrication,  and 
testing  of  spent  fuel  storage  casks. 

(c)  The  certificate  holder  and 
applicant  for  a  CoC  shall  perform,  and 
make  provisions  that  permit  the  NRC  to 
perform,  tests  that  the  Commission 
deems  necessary  or  appropriate  for  the 
administration  of  the  regulations  in  this 
part. 

(d)  The  certificate  holder  and 
applicant  for  a  CoC  shall  submit  a 
notification  under  §  72.4  at  least  45  days 
prior  to  starting  fabrication  of  the  first 
spent  fuel  storage  cask  imder  a 
Certificate  of  Compliance. 

10.  Section  72.234  is  revised  to  read 
as  follows: 

§  72.234    Conditions  of  approval. 

(a)  The  certificate  holder  and 
applicant  for  a  CoC  shall  ensure  that  the 
design,  fabrication,  testing,  and 
maintenance  of  a  spent  fuel  storage  cask 
comply  with  the  requirements  in 
§72.236. 

(b)  The  certificate  holder  and 
applicant  for  a  CoC  shall  ensure  that  the 
design,  fabrication,  testing,  and 
maintenance  of  spent  fuel  storage  casks 
are  conducted  under  a  quality  assurance 
program  that  meets  the  requirements  of 
subpart  G  of  this  part. 

(c)  The  certificate  holder  and 
applicant  for -a  CoC  shall  ensure  that  the 


fabrication  of  spent  fuel  storage  casks 
under  a  CoC  does  not  begin  prior  to 
receipt  of  the  CoC  for  the  spent  fuel 
storage  cask. 

(d)(1)  The  certificate  holder  shall  . 
ensure  that  a  record  is  established  and 
maintained  for  each  spent  fuel  storage 
cask  fabricated  under  the  CoC. 

(2)  This  record  must  include: 
(i)  The  NRC  CoC  niunber; 

(ii)  The  spent  fi^l  storage  cask  model 
number; 

(iii)  The  spent  fuel  storage  cask 
identification  number; 

(iv)  Date  fabrication  was  started; 

(v)  Date  fabrication  was  completed; 

(vi)  Certification  that  the  spent  fuel 
storage  cask  was  designed,  fabricated,  - 
tested,  and  repaired  in  accordance  with 
a  quality  assurance  program  accepted  by 
NRC; 

(vii)  Certification  that  inspections 
required  by  §  72.236(j)  were  performed 
and  foimd  satisfactory;  and 

(viii)  The  name  and  address  of  the 
licensee  using  the  spent  fuel  storage 
cask. 

(3)  The  certificate  holder  shall  supply 
the  original  of  this  record  to  the 
licensees  using  the  spent  fuel  storage 
cask.  A  current  copy  of  a  composite 
record  of  all  spent  fuel  storage  casks 
manufactured  under  a  CoC,  showing  the 
information  in  paragraph  (d)(2)  of  this 
section,  must  be  initiated  and 
maintained  by  the  certificate  holder  for 
each  model  spent  fuel  storage  cask.  If 
the  certificate  holder  permanently 
ceases  production  of  spent  fuel  storage 
casks  imder  a  CoC,  the  certificate  holder 
shall  send  this  composite  record  to  the 
Commission  using  instructions  in 

§  72.4. 

(e)  The  certificate  holder  and  the 
licensees  using  the  spent  fuel  storage 
cask  shall  ensure  that  the  composite 
record  required  by  paragraph  (d)  of  this 
section  is  available  to  the  Commission 
for  inspection. 

(f)  The  certificate  holder  shall  ensure 
that  written  procedures  and  appropriate 
tests  are  established  prior  to  use  of  the 
spent  fuel  storage  casks.  A  copy  of  these 
procedures  and  tests  must  be  provided 
to  each  licensee  using  the  spent  fuel 
storage  cask. 

11.  Section  72.236  is  revised  to  read 
as  follows: 

§  72.236    Spacific  raquiramants  for  spant 
fuai  storaga  cask  approval  and  fabrication. 

The  certificate  holder  shall  ensure 
that  the  requirements  of  this  section  are 
met.  An  applicant  for  a  CoC  shall  ensine 
that  the  requirements  of  this  section  are 
met,  except  for  paragraphs  (j)  and  (k)  of 
this  section. 

(a)  Specifications  must  be  provided 
for  the  spent  fuel  to  be  stored  in  the 
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spent  fuel  storage  cask,  such  as,  but  not 
limited  to,  type  of  spent  fuel  (i.e.,  BWR, 
PWR,  both),  maximum  allowable 
enrichment  of  the  fuel  prior  to  any 
irradiation,  bum-up  (i.e.,  megawatt- 
days/MTU),  minimiun  acceptable 
cooling  time  of  the  spent  fuel  prior  to 
storage  in  the  spent  fuel  storage  cask, 
maximum  heat  designed  to  be 
dissipated,  maximum  spent  fuel  loading 
limit,  condition  of  the  spent  fuel  (i.e., 
intact  assembly  or  consolidated  fuel 
rods),  the  inerting  atmosphere 
requirements. 

(b)  Design  bases  and  design  criteria 
must  be  provided  for  structures, 
systems,  and  components  important  to 
safety. 

(c)  The  spent  fuel  storage  cask  must 
be  designed  and  fabricated  so  that  the 
spent  fuel  is  maintained  in  a  subcritical 
condition  imder  credible  conditions. 

(d)  Radiation  shielding  and 
confinement  features  must  be  provided 
sufficient  to  meet  the  requirements  in 
§§72.104  and  72.106. 

(e)  The  spent  fuel  storage  cask  must 
be  designed  to  provide  redundant 
sealing  of  confinement  systems. 

(f)  The  spent  fuel  storage  cask  must  be 
designed  to  provide  adequate  heat 
removal  capacity  without  active  cooling 
systems. 

(g)  The  spent  fuel  storage  cask  must 
be  designed  to  store  the  spent  fuel  safely 
for  a  minimum  of  20  years  and  permit 
maintenance  as  required. 

(h)  The  spent  fuel  storage  cask  must 
be  compatible  with  wet  or  dry  spent  fuel 
loading  and  unloading  facilities. 

(i)  The  spent  fuel  storage  cask  must  be 
designed  to  facilitate  decontamination 
to  the  extent  practicable. 

(j)  The  spent  fuel  storage  cask  must  be 
inspected  to  ascertain  that  there  are  no 
cracks,  pinholes,  uncontrolled  voids,  or 
other  defects  that  could  significantly 
reduce  its  confinement  effectiveness. 

(k)  The  spent  fuel  storage  cask  must 
be  conspicuously  and  durably  marked 
with — 

(1)  A  model  number; 

(2)  A  imique  identification  number; 
and 

(3)  An  empty  weight. 

(1)  The  spent  fuel  storage  cask  and  its 
systems  important  to  safety  must  be 
evaluated,  by  appropriate  tests  or  by 
other  means  acceptable  to  the  NRC,  to 
demonstrate  that  they  will  reasonably 
maintain  confinement  of  radioactive 
material  under  normal,  off-normal,  and 
credible  accident  conditions. 

(m)  To  the  extent  practicable  in  the 
design  of  spent  fuel  storage  casks, 
consideration  should  be  given  to 
compatibility  with  removal  of  the  stored 
spent  fuel  fit)m  a  reactor  site. 


transportation,  and  ultimate  disposition 
by  the  Department  of  Energy. 

12.  Section  72.240  is  revised  to  read 
as  follows: 

§  72.240    Conditions  for  spent  fuel  storage 
casic  rMpproval. 

(a)  The  certificate  holder,  a  licensee 
using  a  spent  fuel  storage  cask,  or  the 
representative  of  a  licensee  using  a 
spent  fuel  storage  cask  shall  apply  for 
reapproval  of  the  design  of  a  spent  fuel 
storage  cask. 

(b)  The  application  for  reapproval  of 
the  design  of  a  spent  fuel  storage  cask 
must  be  submitted  not  less  than  30  days 
prior  to  the  expiration  date  of  the  CoC. 
When  the  applicant.has  submitted  a 
timely  application  for  reapproval,  the 
existing  CoC  will  not  expire  until  the 
application  for  reapproval  has  been 
determined  by  the  NRC.  The  application 
must  be  accompanied  by  a  safety 
analysis  report  (SAR).  The  new  SAR 
may  reference  the  SAR  originally 
submitted  for  the  approved  spent  fuel 
storage  cask  design. 

(c)  The  design  of  a  spent  fuel  storage 
cask  will  be  reapproved  if  the 
conditions  in  §  72.238  are  met,  and  the 
application  includes  a  demonstration 
that  the  storage  of  spent  fuel  has  not 
significantly  adversely  affected 
structures,  systems,  and  components 
important  to  safety. 

13.  Section  72.242  is  added  to  read  as 
follows: 

S  72^42    Racordlceaping  and  raports. 

(a)  Each  certificate  holder  or  applicant 
shall  maintain  any  records  and  produce 
any  reports  that  may  be  required  by  the 
conditions  of  the  CoC  or  by  the  rules, 
regiilations,  and  orders  of  the  NRC  in 
effectuating  the  piuposes  of  the  Act. 

(b)  Records  that  are  required  by  the 
regulations  in  this  part  or  by  conditions 
of  the  CoC  must  be  maintained  for  the 
period  specified  by  the  appropriate 
regiilation  or  the  CoC  conditions.  If  a 
retention  period  is  not  specified,  the 
records  must  be  maintained  until  the 
NRC  terminates  the  CoC. 

(c)  Any  record  maintained  under  this 
part  may  be  either  the  original  or  a 
reproduced  copy  by  any  state-of-the-art 
method  provided  that  any  reproduced 
copy  is  duly  authenticated  by 
authorized  persoimel  and  is  capable  of 
producing  a  clear  and  legible  copy  after 
storage  for  the  period  specified  by  NRC 
regulations. 

(d)  Each  certificate  holder  shall 
submit  a  written  report  to  the  NRC 
within  30  days  of  discovery  of  a  design 
or  febrication  deficiency,  for  any  spent 
fuel  storage  cask  which  has  been 
delivered  to  a  licensee,  when  the  design 
or  fabrication  deficiency  affects  the 


ability  of  structures,  systems,  and 
components  important  to  safety  to 
perform  their  intended  safety  function. 
The  written  report  shall  be  sent  to  the 
NRC  in  accordance  with  the 
requirements  of  §  ^2.4.  The  report  shall 
include  the  followmg: 

(1)  A  brief  abstract  describing  the 
deficiency,  including  all  component  or 
system  failures  that  contributed  to  the 
deficiency  and  corrective  action  taken 
or  planned  to  prevent  recurrence; 

(2)  A  clear,  specific,  narrative 
description  of  what  occxured  "so  that 
knowledgeable  readers  familiar  with  the 
design  of  the  spent  fuel  storage  cask,  but 
not  familiar  with  the  details  of  a 
particular  cask,  can  tmderstand  the 
deficiency.  The  narrative  description 
shall  include  the  following  specific 
information  as  appropriate  for  the 
particidar  event: 

(i)  Dates  and  approximate  times  of 
discovery; 

(ii)  The  cause  of  each  component  or 
system  failiue,  if  known; 

(iii)  The  failure  mode,  mechanism, 
and  effect  of  each  failed  component,  if 
known; 

(iv)  A  list  of  systems  or  secondary 
functions  that  were  also  affected  for 
failures  of  components  with  multiple 
functions; 

(v)  The  method  of  discovery  of  each 
component  or  system  failure; 

(vi)  The  manufacturer  and  model 
number  (or  other  identification)  of  each 
component  that  failed  during  the  event; 

(vii)  The  model  and  serial  numbers  of 
the  affected  spent  fuel  storage  casks; 
(viii)  The  licensees  that  have  affected 
spent  fuel  storage  casks; 

(3)  An  assessment  of  the  safety 
consequences  and  implications  of  the 
deficiency.  This  assessment  shall 
include  the  availability  of  other  systems 
or  components  that  could  have 
performed  the  same  function  as  the 
components  and  systems  that  were 
afiiscted; 

(4)  A  description  of  any  corrective 
actions  planned  as  a  result  of  the 
deficiency,  including  those  to  reduce 
the  probability  of  similar  occurrences  in 
the  future; 

(5)  Reference  to  any  previous  similar 
deficiencies  at  the  same  fecility  that  are 
known  to  the  certificate  holder;  and 

(6)  The  name  and  telephone  number 
of  a  person  within  the  certificate 
holder's  organization  who  is 
knowledgeable  about  the  deficiency  and 
can  provide  additional  information. 

Dated  at  Rockville,  Maryland,  this  5tb  day 
of  October.  1999. 
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For  the  Nuclear  Regulatory  Commission. 
Andrew  L.  Bates, 

Acting  Secretary  of  the  Commission. 
|FR  Doc.  99-26700  Filed  10-14-99;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[NUREG-1600.  Rev.  1] 

NRC  Enforcement  Policy;  Enforcement 
Action  Against  Nonlicensees  Under  10 
CFR  Part  72 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Policy  statement;  revision. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  publishing  a 
revision  to  its  Enforcement  Policy 
(NUREG-1600,  Rev.l,  "General 
Statement  of  Policy  and  Proceduxe  for 
NRC  Enforcement  Actions")  to  clarify 
that  enforcement  action  may  be  taken 
against  nonlicensees  for  violations  of  10 
CFR  part  72. 

DATES:  This  action  is  effective  October 
15, 1999,  while  comments  are  being 
received.  Submit  comments  on  or  before 
November  29, 1999. 
ADDRESSES:  Submit  written  comments 
to:  David  L.  Meyer,  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  Mail  Stop:  T6D59,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Hand  deliver 
comments  to:  11555  Rockville  Pike, 
Rockville,  Maryland,  between  7:30  am 
and  4:15  pm,  Federal  workdays.  Copies 
of  comments  received  may  be  examined 
at  the  NRC  Public  Docimient  Room, 
2120  L  Street,  NW  (Lower  Level), 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  W.  Borchardt,  Director,  Office 
of  Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
(301)  415-2741. 

SUPPLEMENTARY  INFORMATION:  The 
Commission's  "General  Statement  of 
Policy  and  Procedure  for  NRC 
Enforcement  Actions"  (Enforcement 
Policy  or  Policy)  (63  FR  26630,  May  13, 
1998)  primarily  addresses  violations  by 
licensees  and  certain  nonlicensed 
persons,  including  certificate  holders,  as 
discussed  further  in  footnote  3  to 
section  I,  Introduction  and  Purpose,  and 
in  section  X,  Enforcement  Action 
Against  Nonlicensees. 

hi  10  CFR  part  72  of  the  NRC's 
regulations  addresses  licensing 
requirements  for  the  independent 
storage  of  spent  nuclear  fuel  and  high- 
level  radioactive  waste.  Over  the  past 
two  years,  the  Commission  has  observed 
problems  with  the  performance  of 
several  certificate  holders  and  their 
contractors  and  subcontractors  in  the 
manufacture  of  spent  fuel  storage  casks. 


The  Commission  has  concluded  that 
additional  enforcement  sanctions;  e.g., 
issuance  of  Notices  of  Violations  (NOVs) 
and  orders,  are  required  to  address  the 
performance  problems  which  have 
occurred  in  the  spent  fuel  storage 
industry.  Also,  concurrent  with 
publication  of  this  change  to  the 
Enforcement  Policy,  the  Commission  is 
amending  part  72  to  expand  its 
applicability  to  holders  of,  and 
applicants  for.  Certificates  of 
Compliance  (CoCs).  While  CoCs  are 
legally  binding  documents,  certificate 
holders  or  applicants  for  a  CoC  have  not 
clearly  been  brought  within  the  scope  of 
certain  part  72  requirements,  and  the 
NRC  has  not  had  a  clear  basis  to  cite 
these  persons  for  violations  of  part  72 
requirements  in  the  same  way  it  treats 
licensees.  When  the  NRC  has  identified 
a  failure  to  comply  with  part  72 
requirements  by  these  persons,  it  has 
taken  administrative  action  by  issuing  a 
Notice  of  Nonconformance  (NON)  or  a 
Demand  for  Information  rather  than  an 
NOV.  With  these  changes  to  part  72,  the 
Commission  will  be  in  a  position  to 
issue  NOVs  and  Orders  to  certificate 
holders  and  applicants.  While  the  part 
72  changes  do  not  apply  to  contractors 
and  subcontractors  certain  existing 
regulations  provide  for  enforcement 
action  to  be  taken  against  contractors 
and  subcontractors,  e.g.,  parts  72.10  and 
72.12. 

A  Notice  of  Violation  (NOV)  is  a 
written  notice  that  sets  forth  one  or 
more  violations  of  a  legally  binding 
reqtiirement.  The  NOV  effectively 
conveys  to  both  the  person  violating  the 
requirement  and  the  public  that  a 
violation  of  a  legally  binding 
requirement  has  occurred  and  permits 
use  of  graduated  severity  levels  to 
convey  more  clearly  the  safety 
significance  of  the  violation.  Therefore, 
in  addition  to  the  changes  to  part  72,  the 
Commission  is  amending  part  X  of  the 
Enforcement  Policy,  Enforcement 
Action  Against  Non-Licensees,  to  make 
clear  that  nonlicensees  who  are  subject 
to  specific  regulatory  requirements:  e.g., 
part  72,  will  be  subject  to  enforcement 
action,  including  NOVs  and  orders.-  The 
final  part  72  rule  does  not  provide 
authority  for  issuing  civil  penalties  to 
nonlicensees  other  than  that  already 
provided  under  the  Deliberate 
Misconduct  Rule  in  §  72.12. 

Paperwork  Reduction  Act 

This  policy  statement  does  not 
contain  a  new  or  amended  information 
collection  requirement  subject  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.].  Existing 


requirements  were  approved  by  the 
Office  of  Management  and  Budget 
(0MB),  approval  number  3150-0136. 
The  approved  information  collection 
requirements  contained  in  this  policy 
statement  appear  in  Section  Vn.C. 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affeirs  of 
OMB. 

Accordingly,  the  NRC  Enforcement 
Policy  published  at  63  FR  26632  is 
amended  by  revising  the  last  paragraph 
of  section  X  to  read  as  follows: 

General  Statement  of  Policy  and  Procedure 
for  NRC  Enforcement  Actions 


X.  Enforcement  Action  Against  Non- 
Licensees 

*  *         •         •         • 

When  inspections  determine  that 
violations  of  NRC  requirements  have 
occurred,  or  that  contractors  have  failed  to 
fulfill  contractual  commitments  [e.g.,  10  CFR 
part  50,  appendix  B)  that  could  adversely 
affect  the  quality  of  a  safety  significant 
product  or  service,  enforcement  action  will 
be  taken.  Notices  of  Violation  and  civil 
penalties  will  be  used,  as  appropriate,  for 
licensee  failures  to  ensure  that  their 
contractors  have  programs  that  meet 
applicable  requirements.  Notices  of  Violation 
will  be  issued  for  contractors  who  violate  10 
CFR  part  21.  CivU  penalties  will  be  imposed 
against  individual  directors  or  responsible 
officers  of  a  contractor  organization  who 
knowingly  and  consciously  fail  to  provide 
the  notice  required  by  10  CFR  21.21(b)(1). 
Notices  of  Violation  or  orders  will  be  used 
against  nonlicensees  who  are  subject  to  the 
specific  requirements  of  part  72.  Notices  of 
Nonconformance  will  be  used  for  contractors 
who  fail  to  meet  commitments  related  to  NRC 
activities  but  are  not  in  violation  of  specific 
requirements. 

*  *         •         •         • 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville.  Maryland,  this  5th  day 
of  October,  1999. 
Andrew  L.  Bates, 

A  cting  Secretary  of  the  Commission . 
[FR  Doc.  99-26701  Filed  10-14-99;  8:45  am) 
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1 030 53885 

1032 53885 

1033 53885 

1036 53885 

1040 ~ 53885 

1044 53885 

1046 53885 

1049 53885 

1050 53885 

1064 53885 

1065 53885 

1068 53885 

1076 53885 

1079 ~ 53885 

1106 53885 

1124 53885 

1126 53885 

1 131 ~ 53885 

1134 53885 

1135 „ 53885 

1137 53885 

1138 53885 

1139 53885 

1755 53886 

8CFR 

PrafXMsd  RuIm: 

Ch.  1 54794 

9CFR 

94 55812.55813 

317 53186 

381 „ 53186 

10CFR 

20 54543,55524 

50 53582 

72 „...53582,  561 14 

431 54114 

PrapoMd  RuicK 

2 55176 


50 53270 

11  CFR 

110 55125 

PropoMd  Rules: 

100 ..55440 

102 55440 

104 55440 

12  CFR 

204 53617 

262 53188 

602 54511 

612 55621 

614 55621 

618 55621 

910 55125 

PropoMdRulM: 

714 55866 

724 55871 

745 55871 

13  CFR 

PropoMd  Rules: 

121 55873 

14  CFR 

25 54761 

36 55598 

39 53189.  53191,  53193, 

53620.  53621.  53623.  53625, 
54199.  54200.  54202.  54512. 
54513.  54515,  54517,  54518, 
54763.  54767.  54769,  54770, 
54773.  54774.  55407.  55409. 
55411,  55413,  55414.  55416, 
55621.55624,55815 

71 53627,  53887.  53888, 

53889.  53890,  53891.  53892. 
53893,  53894.  53895.  53896. 
53898,  53899.  54203,  54204, 
54205.  54206.  55131.  55815. 
55816.  55817,  55818,  55819. 
55820 

93 53558 

97 55132,  55133,  55135 

Proposed  Rules: 

39 53275,  53951,  53953. 

54227.  54229,  54230,  54232, 
54234.  54237,  54239,  54240, 
54242.  54246.  54248,  54249, 
54580,  54582.  54584.  54587, 
54589.  54591.  54594.  54596. 
54598.  54795.  54797.  54799. 
54801.  54804,  54808,  54811, 
54815.  54818.  54822.  54826, 
54829.  54833.  55177.  55181, 
55184.  55188,  55191,  55195, 
55196,  55197.  55200,  55204. 
55207.  5521 1.  55440.  55636. 
55638,  55640,  55642,  55644 

71 53956,  53957 

193 53958 

450 - 54448 

15  CFR  . 

902 55821 

774 54520 

902 54732 

Proposed  Rules: 

30 53861 

732 53854 

740 53854 

743 53854 

748 53854 


750 - 53854 

752 53854 

758 53854 

762 53854 

772 53854 

17  CFR 

210 53900 

228 53900 

229 53900 

230 53900 

239 53900 

240 53900 

249 „ ,.\ 53900 

260 53900 

Proposed  Rules: 

210 55648 

228 55648 

229 .55648 

240 55648 

18  CFR 

2 54522 

157 54522 

284 „ 54522 

380 54522 

385 54522 

Propossd  Rules: 

385 53959 

19  CFR 

122 53627 

20  CFR 

Propossd  Ruiss: 

404 55214 

422 .........^ 55216 

718 » 54966 

722 54966 

725 :..54966 

726 54966 

727 54966 

21  CFR  ' 

Ch.  II 54794 

50 54180 

178 53925 

312 54180 

558 53926 

878 53927 

900 53195 

Propossd  Rules; 

5 53281 

25 53281 

314 53960 

500 53281 

510 53281 

558 53281 

601 ...- 53960 

880 53294 

.22  CFR 

Ch.V 54538 

40 55417 

42 55417 

171 54538 

514 53928 

Proposed  Rules: 

194 53632 

24  CFR 

200 53930,55828 

203 56108 

234 56108 

882 53868 


888 53450 

25  CFR 

516 54541 

Proposed  Rules: 

151 ...55878 

26  CFR 

1 55137 

Proposed  Rules: 

1 54836 

27  CFR 

1 „... 54776 

47 ....; 55625 

55 55625 

28  CFR 

Ch.  1 54794 

Proposed  Rules: 

571 53872 

29  CFR 

4044 55828 

30  CFR 

250 ; 53195 

948 _ 53200 

950 53202 

Propossd  Rules: 

250 53298 

901 55878 

915 54840 

.946 54843 

948..... 54845 

32  CFR 

700 56062 

1800 :. 53769 

33  CFR 

100 53208,  53628,  55829, 

55830 

117 53209,  54776.  55137, 

55419.  55831 

165 55138.55420 

Propossd  RuIss: 

20 53970 

100 54847,  54849 

117 55217 

165 54242,  54963 

175 ~ 53971 

207 : 55441 

34  CFR 

Propossd  Rules: 

75 54254 

36  CFR 

Propossd  Roles: 

217 „ 59074 

219 59074 

37  CFR 

Propossd  RuIss: 

1 „ 53772 

3...,. ; : 53772 

5 „. 53772 

10 53772 

38  CFR 

3 „....; 54206 

17 54207 

Propossd  RuIss: 

20 53302 
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39CFR 

PropoMd  Rulas: 

111 54255 

40  CFR 

52 53210.  53931,  54559, 

55139.55141,55421,55831 

61 53212 

62 55141 

76 55834 

81 55421 

180 54218.  54777.  54779, 

55838 

201 55141 

271 55142.  55153,  55629 

300 53213,53629 

Proposed  Rules: 

49 54851 

52 , 53303,  53973.  54600. 

54601,  54851,  55219.  55220. 
55442.  55662,  55667,  55879 

76 55880 

81 55442 

122 53304 

123 53304 

124 53304 

130 53304 

131 53304 

132 ..; S3632 

197 ,,....„ 53304 

258 53976 

261 55443,  55880 

264" 54604 

271 55222,  55671 

41  CFR 

51-2 ;.. 55841 

51-5 55841 

42  CFR 

Proposed  Rules: 

57 _...54263 

58 54263 

447 54263 

43  CFR 

1820 53213 

3500...' „ 53512 

3510 53512 

3520 53512 

3530 53512 

3540 53512 

3550 53512 

3560 53512 

3570 53512 

3800 53213 


Proposed  Rules: 

2800 55452 

2880 55452 

44  CFR 

65 53931.  53933,  53936 

67 53938,53939 

206 55158 

Proposed  Rules: 

67 53980,53982 

45  CFR 

96 55843 

Proposed  Rules: 

302 55074 

303. .'. 55074 

304 55074 

305 , 55074 

308 .;....i.;..i«....55102 

46  CFR 

1 53220 

2 53220 

4 53220 

10 53220,53230 

12 53230 

15 53220 

31 53220 

34 53220 

38 „ 53220 

52 53220 

53 „„ 53220 

54 53220 

56 „ 53220 

57 53220 

58 53220 

59 53220 

61 53220 

63 53220 

64 53220 

67 53220 

68 53220 

69 „... 53220 

76 53220 

91 53220 

95 53220 

98 .53220 

105 53220 

107 53220 

108 53220 

109 ..„ 53220 

118 : 53220 

125 -...53220 

133 53220 

147 53220 

151 53220 


153 53220 

160 53220 

161 53220 

162 53220 

167 53220 

169 53220 

177 „..„ 53220 

181 53220 

189 ; 53220 

193 53220 

197 „........53220 

199 .....53220 

204 54782 

Proposed  Rules: 

5 53970 

47  CFR 

Oh.  1 54561,55671 

0 55161.55425 

1 53231 

13 53231 

20 54564 

22 53231,54564 

64 53242.  53944.  54577. 

55163,  55164 

73 54224.  54225.  54783, 

54784,  54785,  54786,  55172, 
55173,  55174,  55434 

80 53231 

87 53231 

90 „ 53231 

95 53231 

97 — 53231 

101 53231 

Proposed  Rules: 

54 53648 

61 53648 

59 53648 

73 53655,  54268.  54269. 

54270.  55222.  55223.  55452, 

55453 

76 .54854 

48  CFR 

Oh.  19 54538 

1 53264 

15 ....„53264 

19 .53264 

52 53264 

209 55632 

211 .....55632 

214 .,.55632 

237 „ 53447 

252 : 55632 

415 54963 


Propossd  Rules: 

909 55453 

970 55453 

1804 54270 

1812 „ .....54270 

1852 54270 

49  CFR 

172 54730 

1002 '. 53264 

1003 53264 

1007 53264 

1011 53264 

1012... „ .53264 

1014 53264 

1017 53264 

1018 53264 

1019 53264 

1021 53264 

1034 ...53264 

1039 „.........; 53264 

1100 53264 

1101 53264 

1103 53264 

1104 53264 

1105 53264 

1 1 13 53264 

1133 „ 53264 

1139 53264 

1150 53264 

1151 53264 

1152 V 53264 

1177 53264 

1180 53264 

1184 53264 

Proposed  Rules: 

71 55892 

661 54855 

50  CFR 

216 53269 

222 55858,  55860 

223 55434,  55858.  55860 

600 54786 

635 53949.  54577.  55633 

648 54732.  55821 

660 54786 

679 53630,  53950,  54225. 

54578,  54791,  54792,  55438, 
55634,55865 
Proposed  Rules: 

1 7 53655,  55892 

648 55688 

660 „....54272.  55689 

679 53305. 


IV 
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REMINDERS 

The  rtems  in  this  fist  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  OCTOBER  IS, 
1999 

COMMERCE  DEPARTMENT 
National  Ocaanic  and 
Atmoapharic  Administration 

Fishery  conservation  and 
management: 
Atlantic  highly  migratory 
species- 
Large  coastal  shark; 
putHished  10-5-99 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Connecticut;  published  8-16- 

99 
Minnesota;  published  8-16- 

99 
New  Hampshire;  published 

8-16-99 
Wisconsin;  published  8-16- 
99 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Rhizobium  inoculants; 
published  10-15-99 
TRANSPORTATION 
DEPARTMENT 
Padaral  Aviation 
Administration 
Ainfvonhiness  directives: 
Pratt  &  Whitney;  published    . 
10-15-99 
Class  E  airspace;  published  9- 
29-9911 

RULES  GOING  INTO 
EFFECT  OCTOBER  16, 
1999 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Regattas  and  marine  parades: 
Stone  Mountain  Productions; 
published  10-15-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Agricultural  Markating 

Sarvica 

Tomatoes  grown  ir>— 


Florida;  comments  due  by 

10-19-99;  published  8-20- 

99 
Walnuts  grown  in — 
Califomia;  comments  due  by 

10-18-99;  published  8-19- 

99 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Telecommunications  loan: 
General  policies,  types  of 

loans  and  loan 

requirements;  comments 

due  by  10-18-99; 

published  9-17-99 
Telecommunications  loans: 
General  policies,  types  of 

loans  and  loan 

requirements;  comments 

due  by  10-18-99; 

published  9-17-99 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  administration 

regulations: 

Commercial  charges  and 
devices  containing 
energetic  materials; 
exports  and  reexports; 
comments  due  by  10-18- 
99;  published  9-1-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Caribbean,  Gulf,  and  South 
Atlantic  fisheries- 
Gulf  of  Mexico  Region 
fishery  management 
plans;  comments  due 
by  10-18-99;  published 
8-18-99 
Northeastern  United  States 
fisheries — 

Atlantic  hening;  comments 
due  by  10-18-99; 
published  9-16-99 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Consumer  Product  Safety  Act: 
Multi-purpose  ligjiters;  child 
resistance  standard; 
comments  due  by  10-18- 
99;  published  8-4-99 

DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  of  uniformed 
sendees  (CHAMPUS): 
Prosthetic  devices; 
comments  due  by  10-19- 
99;  published  8-20-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 


Arizona;  comments  due  by 
10-20-99;  published  9-20- 
99 
Delaware;  comments  due  by 
10-18-99;  published  9-17- 
99 
Delaware;  con-ection; 
comments  due  by  10-1 8- 
99;  published  9-29-99 
Nevada;  comments  due  by 
10-20-99;  published  9-20- 
99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Arizona;  comments  due  Ijy 
10-20-99;  published  9-20- 
99 
Califomia;  comments  due  by 
10-22-99;  published  9-22- 
99 
Nevada;  comments  due  by 
10-21-99;  published  10-1- 
99 
Oregon;  comments  due  by 
10-21-99;  published  9-21- 
99 
South  Dal(ota;  comments 
due  by  10-21-99; 
published  9-21-99 
Hazardous  waste: 
Identification  and  listing — 
Dye  and  pigment 
industries;  comments 
due  by  10-21-99; 
published  9-8-99 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Glufosinate  ammonium; 
comments  due  by  10-18- 
99;  published  8-18-99 
Pyriproxyfen;  comments  due 
by  10-18-99;  published  8- 
18-99 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  priorities  list 
update;  comments  due 
by  10-18-99;  published 
9-17-99 
National  priorities  list 
update;  comments  due 
by  10-18-99;  published 
9-17-99 
National  priorities  list;- 
update;  comments  due 
by  10-18-99;  published 
9-17-99 
Water  programs: 
Clean  Water  Act — 
Water  quality  planning 
and  management; 
comments  due  by  10- 
22-99;  published  8-23- 
99 
Water  quality  planning 
and  management; 


National  Pollutant 
Discharge  Elimination 
System  program  and 
Federal  antidegradation 
policy;  comments  due 
by  10-22-99;  published 
8-23-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  frequency  devices: 
Digital  television  receivers; 

closed  captioning 

requirements;  comments 

due  by  10-18-99; 

published  8-2-99 
Radio  stations;  table  of 
assignments: 
Oregon;  comments  due  by 

10-18-99;  published  9-10- 

99 
GENERAL  SERVICES 
ADMINISTRATION 
Acquisition  regulations: 
Architect-engineer 

procurements;  selection 

criteria;  comments  due  by 

10-18-99;  published  8-17- 

99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Human  drugs: 
Topical  antifungal  products 

(OTC);  tentative  final 

monograph;  comments 

due  by  10-20-99; 

published  7-22-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Haaltti  Care  Financing 
Administration 

Group  and  individual  health 
insurance  martlets;  Federal 
enforcement;  comments  due' 
by  10-19-99;  published  8- 
20-99 
Medicare: 
Graduate  medical  education; 
incentive  payments  under 
plans  for  voluntary 
reduction  in  numtier  of 
residents;  comments  due 
by  10-18-99;  published  8- 
18-99 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Acquisition  regulations: 
Miscellaneous  amendments; 
comments  due  by  10-22- 
99;  published  8-23-99 

INTERIOR  DEPARTMENT 
Minerals  Management 
Sarvica 

Royalty  management: 
Federal  geothermal 
resources  valuation; 
comments  due  by  10-18- 
99;  published  8-19-99 
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LABOR  DEPAFtTMENT 
Occupational  Safety  and 
HMlth  Administration 

Construction  safety  and  health 
standards: 
Fall  protection;  comments 

due  by  10-22-99; 

published  7-14-99 

MANAGEMENT  AND 
BUDGET  OFFICE 
Federal  Procurement  Policy 
Office 

Acquisition  regulations: 
Cost  Accounting  Standards 
Board — 

Cost  accounting  practices; 
changes;  comments  due 
by  10-19-99;  published 
8-20-99 

NUCLEAR  REGULATORY 
COMMISSION 

Radiation  protection  standards: 
Criticality  guidance  for  low- 
level  waste;  proposed 
compatibility  designation 
ange;  comments  due  by 
10-20-99;  published  9-20- 
99 
Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements: 
Approved  spent  fuel  storage 
casks;  list  additions; 
comments  due  by  10-22- 
99;  published  9-22-99 

POSTAL  RATE  COMMISSION 

Practice  and  procedure: 
Library  reference  mie; 
comments  due  by  10-20- 
99;  published  9-30-99 


RAILROAD  RETIREMENT 
BOARD 

Emergency  regulations: 
Plan  of  operation  during 
national  emergency; 
procedures  update; 
comments  due  by  10-18- 
99;  published  8-17-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  carrier  certification  and 
operations: 

Aging  airplane  safety; 
comments  due  by  10-18- 
99;  published  8-18-99 
Airworthiness  directives: 
Airbus;  comments  due  by 
10-20-99;  published  9-20- 
99 
Boeing;  comments  due  by 
10-18-99;  published  9-2- 
99 
.Eurocopter  France; 

comments  due  tiy  10-22- 
99;  published  8-23-99 
Ainworthiness  starKlards: 
Transport  category 
airplanes — 
Landing  gear  shock 
absorption  test 
requirements;  comments 
due  by  10-18-99; 
published  6-18-99 
Class  E  airspace;  comments 
due  by  10-18-99;  published 
8-27-99 
Schools  and  other  certificated 
agencies: 

Repair  statkxis;  Part  145 
review;  comments  due  by 


10-19-99;  published  6-21- 
99 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Procedure  and  administration: 
Compromises  of  internal 
revenue  taxes;  cross 
refererx»;  comments  due 
by  10-19-99;  published  7- 
21-99 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  In  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents. 
U.S.  Govemment  Printing 
Offk»,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  t>e  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  20e4/P.L  106-69 

Department  of  Transportation 
and  Related  Agencies 


Appropriations  Act,  2000  (Oct. 
9,  1999;  113  Stat.  986) 

S.  1606/P.L.  106-70 

To  extend  for  9  additional 
months  the  period  for  whkrfi 
chapter  12  of  tttte  11,  United 
States  Code,  is  reenacted. 
(Oct.  9,  1999;  113  Stat.  1031) 

S.  249/P.L.  106-71 

Missing,  Exploited,  and 
Runaway  Children  Protection 
Act  (Oct.  12,  1999;  113  Stat. 
1032) 

Last  List  October  8.  1999 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  www.gsa.gov/ 
archives/publaws-l.html  or 
send  E-mail  to 
listservOwww.gsa.gov  with 
the  following  text  message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


The  authentic  text  behind  the  news  .  . . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  ttie  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weakly  Compilation  of 

Presidential 
Documents 


Monday,  laauary  13, 1997 
Volume  3.1 — Number  2 
Page  7-40 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers 
materials  released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archhres  and  Records 
Administration. 
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To  fax  your  orders  (202)  512-2250 
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keep  up  to  date  on  Presidential  activities. 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Martwting  Service 

7CFRPart984 

[Docket  No.  FV99-984-3 IFR] 

Walnuts  Grown  in  California; 
Decreased  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  rule  decreases  the 
assessment  rate  established  for  the 
Wcdnut  Marketing  Board  (Board)  for  the 
1999-2000  and  subsequent  marketing 
years  from  $0.0133  per  kemelweight 
pound  to  $0.0118  per  kemelweight 
pound  of  walnuts  handled.  The  Board  is 
responsible  for  local  administration  of 
the  marketing  order  which  regulates  the 
handling  of  walnuts  grown  in  California 
(order).  Authorization  to  assess  walnut 
handlers  enables  the  Board  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
The  marketing  year  began  August  1  and 
ends  July  31.  The  assessment  rate 
decrease  is  possible  because  the  1999- 
2000  assessable  poundage  is  expected  to 
total  252,000,000  kemelweight  pounds 
(almost  30  percent  higher  than  last 
year).  The  $0.0118  per  kemelweight 
poimd  assessment  rate  will  allow  the 
Board  to  cover  its  1999-2000  expenses. 
The  assessment  rate  will  remain  in 
effect  indefinitely  unless  modified, 
suspended,  or  terminated. 
DATES:  October  19,  1999.  Comments 
received  by  December  17, 1999,  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning. this  rule.  Conunents  must  be 
sent  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  Pd  Box  96456,  Washington,  DC 


20090-6456;  Fax:  (202)  720-5698;  or  E- 
mail:  moab.docketclerk@usda.gov. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Purvis,  Marketing  Assistant, 
California  Marketing  Field  Office,  Fmit 
and  Vegetable  Programs,  AMS,  USDA, 
2202  Monterey  Street,  suite  102B, 
Fresno,  California  93721;  telephone: 
(559)  487-5901;  Fax (559) 487-5906;  or 
George  Kelhart.  Technical  Advisor, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  room  2525-S,  PO  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-5698.  Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  PO  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-5698,  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  984,  both  as  amended  (7 
CFR  part  984),  regulating  the  handling 
of  walnuts  grown  in  California, 
hereinafter  referred  to  as  the  "order." 
The  marketing  agreement  and  order  are 
effective  imder  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  California  walnut  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  walnuts 
beginning  August  1, 1999,  and  continue 
until  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 


The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Undw 
section  608c{15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  wovdd  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  decreases  the  assessment 
rate  established  for  the  Board  for  the 
1999-2000  and  subsequent  marketing 
years  from  $0.0133  per  kemelweight 
pound  to  $0.0118  per  kemelweight 
poimd  of  walnuts.  The  assessment  rate 
decrease  is  possible  because  the  1999- 
2000  assessable  poundage  is  expected  to 
total  252,000,000  kemelweight  pounds 
(almost  30  percent  higher  than  last 
year).  The  $0.0118  per  kemelweight 
pound  assessment  rate  will  allow  the 
Board  to  cover  its  1999-2000  expenses. 

The  order  provides  authority  for  the 
Board,  with  the  approval  of  the 
Department,  to  formulate  an  annual 
budget  of  expenses  and  collect 
assessments  from  handlers  to  administer 
the  program.  The  members  of  the  Board 
are  producers  and  handlers  of  California 
walnuts.  They  are  familiar  with  the 
Board's  needs  and  with  the  costs  for 
goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget  and  assessment 
rate.  The  assessment  rate  is  formulated 
and  discussed  in  a  public  meeting. 
Thus,  all  directly  affected  persons  have 
an  opportunity  to  participate  and 
provide  input. 

For  the  1998-99  and  subsequent 
marketing  years,  the  Board 
recommended,  and  the  Department 
approved,  an  assessment  rate  of  $0.0133 
per  kemelweight  pound  of  walnuts  that 
would  continue  in  effect  from  marketing 
year  to  marketing  year  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
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information  submitted  by  the  Board  or 
other  information  available  to  the 
Secretary. 

The  Board  met  on  September  10. 
1999,  and  unanimously  recommended 
1999-2000  expenditures  of  $2,967,356 
and  an  assessment  rate  of  $0.0118  per 
kemelweight  poimd  of  walnuts.  In 
comparison,  last  year's  budgeted 
expenditures  were  $2,620,274.  The 
assessment  rate  of  $0.0118  is  $0.0015 
lower  than  the  Tate  cmrently  in  effect. 
The  lower  assessment  rate  was 
recommended  because  this  year's  crop 
is  estimated  by  the  California 
Agricultinal  Statistics  Service  (CASS)  to 
be  the  largest  on  record  at  280,000  tons. 
The  Board  estimates  that  about 
252,000,000  kemelweight  pounds  of  the 
crop  will  be  certified  as  merchantable 
and  thus  be  subject  to  assessments.  The 
recommended  assessment  rate  shoidd 
allow  the  Board  to  more  than  cover  its 
expected  expenses  for  1999-2000. 

The  major  expenditures 
recommended  by  the  Board  for  the 
1999-2000  year  include  $2,413,038  for 
marketing  and  production  research 
expenses,  $289,709  for  general 
expenses,  $179,809  for  office  expenses, 
$59,800  for  a  production  researdi 
director,  and  $25,000  as  a  contingency. 
Budgeted  expenses  for  these  items  in 
1998-99  were  $2,115,016  for  marketing 
and  production  research  expenses, 
$246,643  for  general  expenses,  $163,815 
for  office  expenses,  $59,800  for  a 
production  research  director,  and 
$35,000  as  a  contingency,  respectively. 

The  assessment  rate  recommended  by 
the  Board  was  derived  by  dividing 
anticipated  expenses  by  expected 
merchantable  certifications  of  California 
walnuts.  Walnut  shipments  for  the  year 
are  estimated  at  about  252,000,000 
kemelweight  poimds  which  should 
provide  $2,973,600  in  assessment 
income.  Unexpended  funds  may  be 
used  temporarily  to  defray  expenses  of 
the  subsequent  marketing  year,  but  must 
be  made  available  to  the  handlers  from 
whom  collected  within  5  months  after 
the  end  of  the  year  {§  984.69).  The 
assessment  rate  established  in  this  rule 
will  continue  in  effect  indefinitely 
unless  modified,  suspended,  or 
terminated  by  the  Secretary  upon 
recommendation  and  information 
submitted  by  the  Board  or  other 
available  information. 

Although  this  assessment  rate  is 
effective  for  an  indefinite  period,  the 
Board  vdll  continue  to  meet  prior  to  or 
during  each  marketing  year  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Board  meetings  are 
available  from  the  Board  or  the 


Department.  Board  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  will  evaluate  Board 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  is 
needed.  Further  rulemaking  will  be 
undertaken  as  necessary.  The  Board's 
1999-2000  budget  and  those  for 
subsequent  marketing  years  will  be 
reviewed  and,  as  appropriate,  approved 
by  the  Department. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  mle  on  small  entities.  Accordingly, 
AMS  has  prepared  this  initial  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  5,000 
producers  of  walnuts  in  the  production 
area  and  approximately  48  handlers 
subject  to  regulation  under  the 
marketing  order.  Small  agricultural 

producers  have  been  defined  by  the 

Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000. 

During  the  1997-98  marketing  year,  as 
a  percentage,  about  33  percent  of  the 
handlers  shipped  over  2.4  million 
kemelweight  poimds  of  walnuts  and  67 
percent  of  the  handlers  shipped  under 
2.4  million  kemelweight  pounds.  Using 
an  average  f.o.b.  price  of  $2.10  per 
kemelweight  poimd,  the  majority  of 
California  walnut  handlers  may  be 
classified  as  small  entities. 

This  rule  decreases  the  assessment 
rate  established  for  the  Board  and 
collected  from  handlers  for  the  1999- 
2000  and  subsequent  marketing  years 
bom  $0.0133  per  kemelweight  pound  to 
$0.0118  per  kemelweight  pound  of 
walnuts.  The  Board  unanimously 
recommended  1999-2000  expenditures 
of  $2,967,356  and  an  assessment  rate  of 
$0.0118  per  kemelweight  pound.  The 
assessment  rate  of  $0.0118  is  $0.0015 
lower  than  the  1998-99  rate.  The 
quantity  of  assessable  walnuts  for  the 
1999-2000  marketing  year  is  estimated 
at  252,000,000  kemelweight  pounds. 


Thus,  the  $0.0118  rate  should  provide 
$2,973,600  in  assessment  income  and  be 
adequate  to  cover  this  year's  expenses. 
The  lower  assessment  rate  was 
recommended  because  this  year's  crop 
is  estimated  by  the  CASS  to  be  the 
lareest  on  record  at  280,000  tons. 

■fhe  major  expenditures 
recommended  by  the  Board  for  the 
1999-2000  year  include  $2,413,038  for 
marketing  and  production  research 
expenses ,  $2  89 ,  709  for  general 
expenses.  $179,809  for  office  expenses, 
$59,800  for  a  production  research 
director,  and  $25,000  as  a  contingency. 
Budgeted  expenses  for  these  items  in 
1998-99  were  $2,115,016  for  marketing 
and  production  research  expenses, 
$246,643  for  general  expenses,  $163,815 
for  office  expenses,  $59,800  for  a 
production  research  director,  and 
$35,000  as  a  contingency,  respectively. 

The  Board  reviewed  and  unanimously 
recommended  1999-2000  expenditures 
of  $2,967,356  which  included  increases 
in  administrative  and  office  expenses 
and  research  programs.  Prior  to  arriving 
at  this  budget,  the  Board  considered 
information  from  various  sources,  such 
as  the  Board's  Budget  and  Personnel 
Committee,  the  Research  Conunittee, 
and  the  Market  Development 
Committee.  Alternative  expenditure 
levels  were  discussed  by  these  groups, 
based  upon  the  relative  value  of  various 
research  projects  to  the  walnut  industry. 
The  Board  also  considered  alternative 
assessment  rates  of  $0.0120  and  $0.0123 
per  kemelweight  pound  in  case  the  crop 
and  amount  of  assessable  walnuts  are 
underestimated.  However,  the  Board 
ultimately  derived  the  rate  of  $0.0118 
per  kemelweight  pound  of  assessable 
walnuts  by  dividing  the  total 
recommended  budget  by  the 
252,000,000  kemelwei^t  poimd 
estimate  of  assessable  walnuts  for  the 
1999-2000  marketing  year. 

A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  upcoming  marketing  year  indicates 
that  the  grower  price  for  the  1999-2000 
season  should  average  about  $0.65  per 
kemelweight  poimd  of  walnuts. 
Therefore,  the  estimated  assessment 
revenue  for  the  1999-2000  marketing 
year  as  a  percentage  of  total  grower 
revenue  should  be  less  than  2  percent. 
This  action  decreases  the  assessment 
obligation  imposed  on  handlers. 
Assessments  are  applied  uniformly  on 
all  handlers,  and  some  of  the  costs  may 
be  passed  on  to  producers.  However, 
decreasing  the  assessment  rate  reduces 
the  burden  on  handlers,  and  may  reduce 
the  burden  on  producers,  hi  addition, 
the  Board's  meeting  was  widely 
publicized  throughout  the  California 
walnut  industry  and  all  interested 
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persons  were  invited  to  attend  the 
meeting  and  participate  in  Board 
deliberations  on  all  issues.  Like  all 
Board  meetings,  the  September  10, 
1999,  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  views  on  this  issue. 
Finally,  interested  persons  are  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

This  action  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  California 
walnut  handlers.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

A  small  business  guide  on  complying 
with  finiit,  vegetable,  and  speciality  crop 
marketing,  agreements  and  orders  may 
be  viewed  at  the  following  web  site: 
http://wvkrw.ams.usda.gbv/fv/ 
muab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Board  and  other 
available  information,  it  is  hereby  foimd 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effiectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  1999-2000  marketing 
year  began  on  August  1, 1999,  and  the 
order  requires  that  the  rate  of 
assessment  for  each  marketing  year 
apply  to  all  assessable  walnuts  handled 
diuing  such  marketing  year;  (2)  this 
action  decreases  the  assessment  rate  for 
assessable  walnuts  beginning  with  the 
1999-2000  marketing  year;  (3)  handlers 
are  aware  of  this  action  which  was 
imanimously  recommended  by  the 
Board  at  a  public  meeting  and  is  similar 
to  other  assessment  rate  actions  issued 
in  past  years;  and  (4)  this  interim  final 
rule  provides  a  60-day  comment  period, 
and  all  comments  timely  received  will 
be  considered  prior  to  finalization  of 
this  rule. 


List  of  Subjects  in  7  C311  Part  984 

Marketing  agreements,  Nuts, 
Reporting  and  recordkeeping 
requirements.  Walnuts. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  984  is  amended  as 
follows; 

PART  984— WALNUTS  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  984  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  984.347  is  revised  to  read 
as  follows: 

§984.347    Assessment  rate. 

On  and  after  August  1,  1999,  an 
assessment  rate  of  $0.0118  per 
kemelweight  pound  is  established  for 
California  merchantable  walnuts. 

Dated :  October  12,1 999. 

Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 
Programs. 

(FR  Doc.  99-27133  Filed  10-15-99;  8:^5  am] 

BILUNO  CODE  3410-(n-P 

DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Servica 

7  CFR  Parts  997. 998,  and  999 

[Docket  Nos.  FV99-997-2  IFR,  FV99-998- 
1  IFR,  and  FV99-999-1  IFR] 

Domestically  Produced  and  Imported 
Peanuts;  Change  in  the  Maximum 
Percentage  of  Foreign  Material 
Allowed  Under  Quality  Requirements 

AGENCY:  Agricultxu-al  Marketing  Service, 

USDA. 

ACTION:  biterim  fined  rule  with  request 

for  comments. 

SUMMARY:  This  rule  changes  the 
outgoing  quality  control  requirements 
currently  prescribed  under  Marketing 
Agreement  No.  146  (Agreement).  The 
Agreement  regulates  the  handling  of 
peanuts  grovirn  in  16  States  and  is 
administered  locally  by  the  Peanut 
Administrative  Committee  (Committee). 
This  rule  relaxes  the  allowance  for 
foreign  material  to  .20  percent  trom  .10 
percent  in  the  three  "with  splits"  edible 
grade  categories  to  make  them 
consistent  with  the  other  seven  edible 
grade  categories,  as  unanimously 
recommended  by  the  Committee.  The 
same  change  applies  to  peanuts  handled 
by  handlers  who  have  not  signed  the 
Agreement,  and  to  imported  peanuts. 
DATES:  Effective  October  21,  1999; 
comments  received  by  December  17, 


1999  will  be  considered  prior  to 
issuance  of  a  final  rule. 
ADDRESSES:  interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS.  USDA,  room 
2525-S,  PO  Box  96456,  Washington,  DC 
20090-6456;  Fax:  (202)  720-5698;  or  E- 
mail:  moab.docketclerk@usda.gov.  All 
comments  should  reference  the  docket 
numbers  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Wendland,  Marketing  Specialist.  DC 
Marketing  Field  Office,  or  George 
Kelhart,  Technical  Advisor,  both  of  the 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  PO  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-5698. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  from  Jay  Guerber,  at  the  same 
address  as  above,  or  E-mail; 
Jay.Guerber@usda.gov. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  146  (Agreement)  (7  CFR  part  998), 
regulating  the  handling  of  peanuts 
grown  in  16  States.  The  Agreement  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (Act)  (7  U.S.C.  601-674).  Also, 
subparagraph  (f)(2)  of  section  108B  of 
the  Agricultiu^  Act  of  1949  (7  U.S.C. 
1445c3)  and  section  155  of  the  Federal 
Agricultiue  Improvement  and  Reform 
Act  of  1996  (7  U.S.C.  7271)  provide  that 
the  Secretary  of  Agricultiue  shall 
require  that  all  peanuts  in  the  domestic 
and  export  markets  fully  comply  with 
all  quality  requirements  under  the 
Agreement.  This  has  been  implemented 
through  regulations  governing  peanuts 
handled  by  persons  not  subject  to  the 
Agreement  (non-signers  program)  (7 
CFR  part  997)  and  regulations  governing 
imports  of  peanuts  (peanut  import 
regulation)  (7  CFR  part  999).  Thus,  the 
Agreement  and  the  non-signers 
regulations  regulate  the  quality  of 
domestically  produced  peanuts  and  the 
peanut  import  regulations  regidate  the 
quality  of  imported  peanuts. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
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have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies^  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  he  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

The  outgoing  quality  requirements 
under  the  Agreement  were  changed  in 
August  1998,  as  unanimously 
recommended  by  the  Peanut 
Administrative  Committee  (Committee). 
The  Committee  is  responsible  for  local 
administration  of  Marketing  Agreement 
No.  146's  quality  assurance  program  in 
the  16-State  peanut  production  area. 
The  four  basic  varieties  of  peanuts 
produced  domestically  are:  Runners, 
which  account  for  about  75  percent  of 
total  U.S.  production;  Virginias,  which 
have  the  largest  kernels;  Spanish,  which 
have  smaller  kernels  but  higher  oil 
content;  and  Valencias,  which  are  very 
sweet  and  are  grown  mostly  in  New 
Mexico.  Each  of  the  grades  may  be 
certified  "with  splits"  (where  the  two 
halves  have  come  apart)  provided  all 
applicable  quality  requirements  are  met. 
A  Soimd  Split  and  Broken  Kernels 
tolerance  of  15  percent  is  allowed,  of 
which  not  more  than  3  percent  will  pass 
thru  a  prescribed  screen. 

At  its  April  30, 1997,  meeting  the 
Committee  imanimously  recommended 
that  for  the  1997  and  subsequent  crop 
years  the  outgoing  quality  regulation 
and  the  terms  and  conditions  of 
indenmification  be  amended  to  provide 
that  all  lots  of  edible  quality  peanuts  be 
eligible  for  indemnification.  This 
recommendation  was  adopted.  Prior  to 
1997  only  edible  quality  peanuts 
meeting  specifications  applicable  to 
indemnifiable  grades  were  eligible  for 
indemnification.  Basically,  this 
indemnification  program  insured  that  if 
a  handler's  milled  peanuts  had  meet  the 
Agreement's  requirements  when 
shipped  but  were  later  found  to  be  out 
of  compliance,  the  Committee  would 
provide  reimbursement  to  the  handler 
for  those  peanuts  if  a  valid  claim  was 
submitted. 

This  modification  to  §  998.200  (a)  of 
the  Agreement  removed  Table  (2) 
INDEMNIFIABLE  GRADES  from  the 
Agreement  (63  FR  2846;  January  16, 
1998).  The  modification  inadvertently 
eliminated  the  specifications  applicable 
to  all  nine  of  the  INDEMNIFIABLE 
GRADE  CATEGORIES.  The  Committee's 
intent  was  to  cause  all  edible  grade 
categories  of  peanuts  to  be  eligible  for 
indemnification  benefits,  not  to 
eliminate  £iny  grade  specifications.  The 
Conunittee  therefore  unanimously 
recommended  incorporating  the  last 
three  categories  of  Table  2 — Rimner 


with  splits,  Virginia  with  splits,  and 
Spanish  and  Valencia  with  splits — into 
Table  1  which  had  been  retained  in 
§  998.200.  That  recommendation  was 
finalized  and  published  in  the  August 

23. 1998,  issue  of  the  Federal  Register 
(63  FR  41323). 

However,  at  that  time,  the  Committee 
inadvertently  did  not  include  a  request 
for  modification  of  the  tolerance  for 
foreign  material  in  the  three  categories 
whii±  were  moved.  The  foreign  material 
allowance  in  the  three  moved  categories 
was  .10  percent  in  the  old  Table  2. 
Therefore,  these  three  moved  categories 
where  not  consistent  with  the  foreign 
material  allowance  of  the  other  seven 
edible  peanut  categories  already  listed 
in  the  MAXIMUM  LIMITATIONS  table 
in  §  998.200  of  the  Agreement.  Retaining 
different  allowances  would  only  cause 
confusion  in  the  industry.  Therefore,  in 
order  to  eliminate  any  confusion  and 
correct  the  situation,  the  Committee 
unanimously  recommended  at  its  March 

18. 1999,  public  meeting  to  request  an 
increase  in  the  allowance  for  the  three 
"with  sphts"  categories  to  .20  percent. 
This  would  make  all  10  edible  peanut 
categories  consistent.  This  rule 
implements  that  recommendation. 

The  Agricultural  Act  of  1949  and  the 
Federal  Agriculture  Improvement  and 
Reform  Act  of  1996  provide  that  the 
Secretary  of  Agriculture  shall  require 
that  all  peanuts  in  the  domestic  and 
export  markets  fully  comply  with  all 
quality  requirements  under  the 
Agreement.  Thus,  this  action  applies  to 
Agreement  signer  and  non-signer 
handlers,  and  peanut  importers  for  the 
remainder  of  the  crop  year  ending  Jime 
30,  2000,  and  subsequent  crop  years. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  initial  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened.  There 
are  approximately  36  peanut  handlers 
and  15  importers  who  are  subject  to 
regulation  under  the  Agreement,  the 
non-signers  program,  or  the  peanut 
import  regulation,  and  approximately 
23.000  commercial  peanut  producers  in 
the  16-State  production  area.  Small 
agricultural  service  firms,  which 
include  handlers  and  importers,  are 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$5,000,000,  and  small  agricultural 
producers  are  defined  as  those  having 


annual  receipts  of  less  than  $500,000. 
Approximately  25  percent  of  the 
signatory  handlers,  less  than  one-third 
of  the  importers,  virtually  all  of  the  non- 
signer  handlers,  and  most  of  the 
producers  may  be  classified  as  small 
entities.  In  addition,  based  on  the  1998 
marketing  year  average  price  received 
by  farmers  of  25. 5<  per  poimd  times 
approximately  3.96  billion  pounds 
production  results  in  the  value  of 
domestic  production  totaled  about  $1.01 
billion.  Dividing  this  by  approximately 
23,000  producers  results  in  an  average 
annual  producer  revenue  of 
approximately  $44,000.  Regarding 
peanut  importers,  approximately  15 
business  entities  imported  peanuts 
during  the  1998  import  quota  period  . 
beginning  January  1, 1998,-for  Mexico, 
and  April  1, 1998,  for  Argentina  and 
"other  countries"  and  both  ending  12 
months  later.  They  appear  to  cover  a 
broad  range  of  business  entities, 
including  fresh  and  processed  food 
handlers,  and  both  large  and  small 
commodity  brokers  who  buy 
agricultiu'al  products  on  behalf  of 
others.  The  majority  of  peanut  importers 
are  believed  to  be  large  business  entities 
with  aimual  receipts  of  over  $5,000,000. 
AMS  is  not  aware  of  any  peanut 
producers  (farmers)  who  imported 
peanuts  during  that  quota  period.  In 
view  of  the  foregoing,  it  can  be 
concluded  that  the  majority  of  peanut 
handlers,  and  producers  may  be 
classified  as  small  entities,  but  not  the 
importers. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at  the  following  web  site: 
http://www.am8.usda.gov/fv/moab.htinI. 
Any  questions  about  the  compliance 
.  guide  should  be  sent  to  Jay  Guerber  at 
the  previously  mentioned  address  in  the 
FOR  FURTHER  INFORMATION  CONTACr 
section. 

This  rule  changes  the  outgoing  quality 
regulation  by  increasing  the  allowance 
for  foreign  material  in  the  three  edible 
categories  of  peanuts  "with  splits"  to 
.20  percent  fitim  .10  percent,  to  make 
the  allowance  for  all  10  edible  grade 
categories  consistent.  The  three  edible 
categories  are  Runner  with  splits, 
Virginia  with  splits,  and  Spanish  and 
Valencia  with  splits. 

The  Agricultural  Act  of  1949  and  the 
Federal  Agriculture  Improvement  and 
Reform  Act  of  1996  provide  that  the 
Secretary  of  Agriculture  shall  require 
that  all  peanuts  in  the  domestic  and 
export  markets  fully  comply  with  all 
quality  requirements  under  the 
Agreement.  Thus,  this  action  applies  to 
Agreement  signer  and  non-signer 
handlers,  and  peanut  importers  for  the 


Federal  Register /Vol._ 64.  No.  200 /Monday,  October  18.  1999 /Rules  and  Regulations  56135 


remainder  of  the  crop  year  ending  June 
30,  2000,  and  subsequent  crop  years. 

The  Committee  discussed  alternatives 
to  this  rule,  including  making  no 
change,  but  imanimously  concluded 
that  such  alternatives  would  not  be  in 
the  best  interests  of  the  industry. 

This  action  relaxes  the  outgoing 
quality  regulations  imposed  on  all 
domestic  peanut  handlers  and 
importers.  It  is  applied  uniformly  on  all 
peanut  handlers  and  importers,  and 
should  tend  to  reduce  their  costs 
slightly  since  less  lots  will  likely  have 
to  be  remilled  to  meet  outgoing  quality 
requirements.  Also,  this  relaxation  may 
slightly  reduce  any  reporting  and 
recordkeeping  burden  on  regulated 
persons.  As  with  all  Federal  marketing 
agreement  and  order  programs,  reports 
and  forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sectors.  In  addition,  the  Department  has 
not  identified  any  Federal  rules  that 
duplicate,  overlap  or  conflict  with  this 
rule. 

Fiuther,  the  Committee's  meetings 
were  widely  publicized  throughout  the 
peanut  industry  and  all  interested 
persons  were  invited  to  attend  the 
meetings  and  participate  in 
deliberations  on  all  issues.  Like  all 
Committee  meetings,  the  February  2, 
1999,  and  March  18, 1999,  meetings 
were  public  meetings  and  all  entities, 
both  large  and  small,  were  able  to 
express  views  on  this  issue.  The 
Committee  itself  consists  of  18  members 
of  whom  9  represent  handlers  and  9 
represent  producers.  Finally,  interested 
persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  foimd 
that  this  rule,  as  hereinafter  set  forth, 
ifvill  tend  to  effectuate  the  declared 
policy  of  the  Act. 

This  rule  invites  comments  on  a 
change  to  the  outgoing  quality  control 
requirements  currently  prescribed  under 
the  Agreement,  the  Non-signers  Program 
and  the  Import  Regulation.  Any 
comments  received  will  be  considered 
prior  to  finalization  of  this  rule. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 


because:  (1)  This  action  relaxes  the 
foreign  material  allowance  for  the  three 
"with  splits"  categories  of  peanuts;  (2) 
harvesting  of  the  1999-2000  crop  year 
domestic  peanuts  is  already  underway 
and  the  rule  should  cover  as  much  of 
the  remainder  of  the  crop  year  ending 
Jime  30,  2000.  as  possible;  (3)  all 
peanuts  in  the  domestic  and  export 
markets  must  fully  comply  with  all 
quality  requirements  under  the 
Agreement;  (4)  the  changes  need  to  be 
effective  before  the  2000  Mexican 
peanut  import  quota  opens  January  3, 
2000,  so  that  all  peanut  importers  are 
treated  equally  during  2000,  as  required 
by  international  trade  agreements;  (5) 
many  signatory  handlers,  importers,  and 
others  in  the  industry  are  aware  of  this 
action,  which  was  imanimously 
recommended  by  the  Committee  at  a 
public  meeting  and  interested  parties 
had  an  opportunity  to  provide  input; 
and  (6)  this  interim  final  rule  provides 
a  60-day  comment  period,  and  all 
written  comments  timely  received  will 
be  considered  prior  to  finalization  of 
this  rule. 

ListofSub)ects 

7  CFR  Part  997 

Food  grades  and  standards.  Peanuts, 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  998 

Marketing  agreements.  Peanuts, 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  999 

Dates,  Food  grades  and  standards. 
Hazelnuts,  Imports,  Nuts,  Peanuts, 
Prunes,  Raisins,  Reporting  and 
recordkeeping  requirements.  Walnuts. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  997,  998,  and  999 
are  amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
parts  997,  998,  and  999  continues  to 
read  as  follows: 

Authority:  7  U.S.C.  601-674,  7  U.S.C. 
1445C-3,  and  7  U.S.C.  7271. 

PART  997— PROVISIONS 
REGULATING  THE  QUAUTY  OF 
DOMESTICALLY  PRODUCED 
PEANUTS  HANDLED  BY  PERSONS 
NOT  SUBJECT  TO  MARKETING 
AGREEMENT  NO.  146 

2.  In  §  997.30,  the  "MAXIMUM 
LIMITATIONS"  table  is  amended  in  the 
first  column  "Type  and  grade  category", 
for  the  entries  "Runner  with  splits 

*  *  *",  "Virginia  with  splits*  *  *", 
and  "Spanish  and  Valencia  with  splits" 

*  *  *.  in  the  seventh  column  "Foreign 
materials  (percent)",  by  removing  the 


number  ".10"  and  adding  ".20"  in  its 
place. 

PART  998— MARKETING  AGREEMENT 
REGULATING  THE  QUALITY  OF 
DOMESTICALLY  PRODUCED 
PEANUTS 

3.  In  §  998.200,  the  "MAXIMUM 
LIMITATIONS"  table  is  amended  in  the 
first  column,  "Type  and  grade 
category",  for  the  entries  "Ruxmer  with 
splits  *  *  •",  "Virginia  with  splits 

*  *  *",  and  "Spanish  and  Valencia 
with  splits"*  *  *,  in  the  seventh 
colimm  "Foreign  materials  (percent)",   * 
by  removing  the  number  ".10"  and 
adding  ".20"  in  its  place. 

PART  99»-SPECIALTY  CROPS; 
IMPORT  REGULATIONS 

4.  In  §  999.600.  the  "MINIMUM 
GRADE  REQUIREMENTS— PEANUTS 
FOR  HUMAN  CONSUMPTION"  table  is 
amended  in  the  first  column,  "Type  and 
grade  category",  for  the  entries  "Runner 
with  splits  *  *  *",  "Virginia  writh  splits 

*  *  *",  and  "Spanish  and  Valencia 
with  splits"*  *  *,  in  the  seventh 
column  "Foreign  materials"  by 
removing  the  number  ".10%"  and 
adding  ".20%"  in  its  place. 

Dated:  October  12, 1999. 

Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 
Programs. 

[PR  Doc.  99-27134  Filed  10-15-99;  8:45  am) 

BtLUNG  CODE  3410-02-f> 


DEPARTMENT  OF  JUSTICE 

8  CFR  Part  3 

[EOIR  No.  122F;  AG  Order  No.  2263-99] 

RIN1125-AA22 

Executive  Office  for  Immigration 
Review;  Boaixl  of  Immigration  Appeals: 
Streamlining 

AGENCY:  Department  of  Justice. 
ACTION:  Fmal  rule. 

summary:  This  final  rule  establishes  a 
streamlined  appellate  review  procedure 
for  the  Board  of  Immigration  Appeals. 
The  final  rule  responds  to  an  enormous 
and  unprecedented  increase  in  the 
caseload  of  the  Board.  The  rule 
recognizes  that  in  a  significant  number 
of  appeals  and  motions  filed  with  the 
Board,  a  single  appellate  adjudicator  can 
reliably  determine  that  the  result 
reached  by  the  adjudicator  below  is 
correct  and  should  not  be  changed  on 
appeal.  In  these  cases,  the  rule 
authorizes  a  single  permanent  Board 
Member  to  review  the  record  and  affirm 
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the  result  reached  below  without 
issuing  an  opinion.  This  procedure  will 
enable  the  Board  to  render  decisions  in 
a  more  timely  manner,  while 
concentrating  its  resources  primarily  on 
cases  where  there  is  a  reasonable 
possibility  that  the  result  below  was 
incorrect,  or  where  a  new  or  significant 
issue  is  presented.  In  addition,  the  rule 
provides  that  a  single  Board  Member 
may  decide  certain  additional  tjrpes  of 
cases,  motions,  or  other  procedural  or 
ministerial  appeals,  where  the  result  is 
clearly  dictated  by  statute,  regulation,  or 
precedential  decision. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
October  18, 1999. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  mission  of  the  Board  of 
Immigration  Appeals  is  to  provide  fair 
and  timely  immigration  adjudications 
and  authoritative  guidance  and 
uniformity  in  the  interpretation  of  the 
immigration  laws.  Rapid  growth  in  the 
Board's  caseload  has  severely 
challenged  the  Board's  ability  to 
accomplish  its  mission  and  requires  the 
adoption  of  new  case  management 
techniques. 

In  1984,  the  Board  received  fewer 
than  3,000  new  appeals  and  motions.  In 
1994,  it  received  more  than  14,000  new 
appeals  and  motions.  In  1998,  in  excess 
of  28,000  new  appeals  and  motions 
were  filed.  There  is  no  reason  to  believe 
that  the  number  of  matters  filed  with  the 
Board  will  decrease  in  the  foreseeable 
future,  especially  as  the  number  of 
Immigration  Judges  continues  to 
increase. 

As  the  niunber  of  appellate  filings  has 
increased,  the  need  for  the  Board  to 
provide  guidance  and  uniformity  to  the 
Immigration  Judges,  the  Immigration 
and  Nat\iralization  Service,  affected 
individuals,  the  immigration  bar,  and 
the  general  public,  has  grown.  The 
Board  now  reviews  the  decisions  of 
more  than  200  Immigration  Judges. 
There  were,  in  comparison,  69 
Immigration  Judges  in  1990  and  86 
Judges  in  1994.  Frequent  and  significant 
changes  in  the  complex  immigration 
laws  over  the  last  several  years, 
including  a  major  overhaul  of  those 
laws  in  the  Illegal  Immigration  Reform 
and  Immigrant  Responsibility  Act  of 
1996,  heighten  the  need  for  the  Board's 
authoritative  guidance  in  the 
immigration  area,  particularly  in  view  of 
the  fact  that  the  1996  legislation 
drastically  reduced  aliens'  rights  to 
judicial  review. 

To  meet  its  overriding  objective  of 
providing  fairness  in  adjudicating 
appeals,  the  Board  must  achieve  four 


goals.  It  must:  (1)  Promote  imiformity  in 
dispositions  by  Immigration  Judges  by 
providing  authoritative  guidance  in  high 
quality  appellate  decisions;  (2)  decide 
all  incoming  cases  in  a  timely  and  fair 
manner:  (3)  assure  that  individual  cases 
are  decided  correctly;  and  (4)  eliminate 
its  backlog  of  cases. 

To  accomplish  these  goals  under 
current  conditions,  the  Board  must  limit 
its  use  of  three-Member  panels  to  cases 
where  there  is  a  reasonable  possibility 
of  reversible  error  in  the  result  below. 
The  Department  published  a  proposed 
rule  on  September  14. 1998,  at  63  FR 
49043  (Sept.  14, 1998),  with  written 
comments  due  by  November  13, 1998. 
The  proposed  rule  included  a  new 
provision,  now  designated  as  8  CFR 
3.1(a)(7),'  designed  to  allow  single 
permanent  Board  Members,  selected  by 
the  Board  Chairman,  to  affirm  the 
results  reached  below  without  an 
opinion  where  (1)  the  result  reached  in 
the  decision  under  review  was  correct; 
(2)  any  errors  in  the  decision  imder 
review  were  harmless  or  nonmaterial; 
and  (3)  either  (a)  the  issue  on  appeal 
was  squarely  controlled  by  existing 
Board  or  federal  court  precedent  and 
did  not  involve  the  application  of  such 
precedent  to  a  novel  fact  situation:  or  (b) 
the  factual  and  legal  questions  raised  on 
appeal  were  so  insubstantial  that  three- 
Member  review  was  not  warranted. 

Under  the  proposed  rule,  if  the  single 
permanent  Board  Member  found  the 
case  to  be  appropriate  for  affirmance 
without  opinion,  that  Board  Member 
would  sign  a  simple  order  to  that  effect, 
without  additional  explanation  or 
reasoning.  If  the  Board  Member  found 
affirmance  without  opinion  to  be 
inappropriate,  the  case  would  be 
assigned  to  a  three-Member  panel  for 
review  and  decision.  Thus,  the 
proposed  rule  described  an  affirmance 
without  opinion  as  a  determination  that 
the  result  reached  below  was  correct 
and  that  the  case  did  not  warrant  three- 
Member  review.  The  proposed  rule  also 
authorized  three-Member  panels  to 
affirm  without  opinion,  where  such  a 
disposition  was  determined  to  be 
appropriate. 

The  proposed  rule  at  8  CFR  3.1(a)(5) 
(now  8  CFR  3.1(a)(7))  also  included 
provisions  that  woidd  authorize  the 
Chairman  to  designate  certain  categories 
of  cases  as  suitable  for  affirmance 
without  opinion  by  a  single  permanent 
Board  Member  or  by  a  three-Member 
panel.  These  categories  could  include, 
but  would  not  be  limited  to,  the 


'  This  new  provisions  was  cited  in  the  proposed 
rule  as  8  CFR  3.1(a)(5).  Due  to  intervening  changes 
in  8  CFR  3.1(a),  is  it  now  designated  as  8  CFR 
3.1(a)(7). 


following:  (1)  Cases  challenging  findings 
of  fact  where  the  findings  below  are  not 
against  the  weight  of  the  evidence:  (2) 
cases  controlled  by  precedents  of  the     , 
Board  where  there  is  no  basis  for 
overruling  the  precedent,  or  by 
precedents  of  the  relevant  United  States 
Court  of  Appeals,  or  the  United  States 
Supreme  Court:  (3)  cases  seeking 
discretionary  relief  for  which  the 
appellant  is  clearly  ineligible:  (4)  cases 
challenging  discretionary  decisions 
where  the  decision  maker  has  neither 
applied  the  wrong  criteria  nor  deviated 
from  precedents  of  the  Board  or  the 
controlling  law  from  the  United  States 
Coiut  of  Appeals  or  the  United  States 
Supreme  Court:  and  (5)  cases 
challenging  only  procedural  rulings  or 
deficiencies  that  are  not  material  to  the 
outcome  of  the  case. 

The  proposed  rule  also  contained 
provisions  that  would  authorize  the 
Chairman  to  designate  the  permanent 
Board  Members  who  would  be 
authorized  to  affirm  cases  without 
opinion. 

The  proposed  rule  also  suggested 
amendments  to  the  regulation  regarding 
motions  to  reconsider.  Under  proposed 
8  CFR  3.2(b)(3).  a  motion  to  reconsider 
based  solely  on  an  argument  that  the 
case  should  not  have  been  summarily 
affirmed — ^that  a  full  opinion  was 
required — would  be  barred.  Otherwise, 
the  standard  motions  to  reconsider  and/ 
or  reopen  are  allowed,  but  are  subject  to 
all  the  regular  requirements  and 
restrictions  regarding  motions, 
including  the  time  and  niunber 
limitations. 

In  addition  to  describing  a  new 
procedure  for  affirmance  without 
opinion  by  a  single  Board  Member,  the 
proposed  rule  also  included  provisions 
that  would  empower  a  single  Board 
Member  or  the  Chief  Attorney  Examiner 
to  nde  on  certain  dispositive  motions  or 
to  issue  other  orders  disposing  of 
appeals  on  procedural  or  ministerial 
grounds.  Presently,  the  regulations 
allow  a  single  Board  Member  to 
adjudicate  unopposed  motions  or 
motions  to  withdraw  an  appeal.  See  8 
CFR  3.1(a).  The  proposed  rule  identified 
additional  categories  of  cases  that  were 
deemed  suitable  for  disposition  by  a 
single  Board  Member.  Unlike  the  one- 
line  affirmances  by  single  Board 
Members  that  the  proposed  rule  would 
authorize,  these  dispositions  generally 
woiUd  not  affirm  a  residt  below.  Rather, 
in  these  cases,  a  single  fact,  easily 
identified  in  the  record  of  proceedings, 
dictates  the  result  through  a 
straightforward,  nondiscretionary 
application  of  a  statute,  a  regulation,  or 
a  controlling  precedent.  Dispositions 
imder  this  procedure  are  separate  and 
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distinct  from  affirmances  without 
opinions. 

Under  §  3.1(a)(1)  of  the  proposed  rule, 
a  single  Board  Member  would  be 
authorized  to  issue  orders  (1)  remanding 
an  appeal  from  the  denial  of  a  visa 
petition  where  the  Regional  Service 
Center  Director  requests  a  remand  for 
further  consideration  of  the  appellant's 
arguments  or  evidence  raised  on  appeal; 
(2)  remanding  to  correct  for  a  defective 
or  missing  transcript;  and  (3)  disposing 
of  other  procedural  or  ministerial 
matters  designated  by  the  Chairman 
(possible  examples  might  include 
dismissal  of  an  appeal  as  moot  where 
the  alien  has  since  become  a  lawful 
permanent  resident). 

The  proposed  rule  also  set  forth 
proposed  amendments  to  the  regulation 
regarding  summary  dismissals  of 
appeals.  This  regidation,  presently 
codified  at  8  CFR  3.l(d)(l-a),  generally 
provides  for  dismissals  on  groimds  that 
do  not  go  to  the  imderlying  merits  of  a 
case.  The  proposed  revisions  to  this 
provision,  redesignated  as  §  3.1(d)(2), 
would  add  to  the  existing  rule's  listing 
of  the  types  of  cases  that  are  appropriate 
for  summary  dismissal,  authorize  a 
single  Board  Member  to  dispose  of  such 
cases,  and  empower  the  Chairman  to 
designate  who  from  among  the  Board 
Members  may  exercise  this  authority. 
Summary  dismissal  under  proposed 
section  3.1(d)(2)  would  be  separate  and 
distinct  from  affirmance  vtrithout 
opinion. 

The  proposed  rule  also  would 
augment  existing  grounds  for  summary 
dismissals,  authorizing  dismissal  of  (1) 
cases  in  which  the  appeal  or  motion 
does  not  fall  within  the  Board's 
jiuisdiction;  (2)  cases  in  which 
jurisdiction  over  a  motion  lies  with  the 
Immigration  Judge  rather  than  with  the 
Board;  (3)  untimely  appeals  and 
motions;  and  (4)  cases  in  which  it  is 
clear  that  the  right  of  appeal  was 
affirmatively  waived. 

Comments 

In  response  to  the  proposed  rule,  the 
Department  received  24  comments 
pertaining  to  the  proposed  summary 
affirmance  procedures.  Because  a 
number  of  these  comments  overlap  or 
endorse  the  submissions  of  other 
commenters,  the  comments  are 
addressed  by  topic  rather  than 
individually.  Before  describing  the 
comments  and  the  Department's 
responses,  it  is  important  to  mention 
two  changes  that  the  Department  has 
decided  to  make  to  the  proposed  rule  for 
reasons  not  presented  in  the  comments. 

First,  although  the  Department  did 
not  receive  any  comments  criticizing 
our  proposal  to  change  the  summary 


dismissal  regulation,  we  have 
determined  that  an  additional  change  is 
warranted.  In  particular,  current  8  CFR 
3.1(d)(l-a)(i)(D)  will  be  deleted  to  avoid 
confusion  in  light  of  the  new  summary 
affirmance  procedure.  Current 
§3.1(d)(l-a)(i)(D)  allows  summary 
dismissal  when,  "(tjhe  Board  is 
satisfied,  from  a  review  of  the  record, 
that  the  appeal  is  filed  for  an  improper 
purpose,  such  as  to  cause  lumecessary 
delay,  or  that  the  appeal  lacks  an 
arguable  basis  in  law  or  fact  unless  the 
Board  determines  that  it  is  supported  by 
a  good  faith  argument  for  extension, 
modification  or  reversal  of  existing 
law."  This  summary  dismissal  authority 
is  virtually  never  used  by  the  Board,  and 
retaining  it  could  lead  to  confusion 
concerning  the  relationship  between 
this  provision  and  the  new  summary 
affirmance  procedure.  Accordingly,  this 
part  of  the  existing  summary  dismissal 
regvdation  will  be  deleted. 

A  second  change  that  was  not 
advocated  by  any  commenter  concerns 
the  proposed  rule's  references  to  the 
Chief  Attorney  Examiner.  Because  that 
position  was  eliminated  after 
publication  of  the  proposed  rule, 
references  to  the  Chief  Attorney 
Examiner  will  be  eliminated  from  the 
final  rule. 

The  Department  has  also  concluded, 
in  the  course  of  preparing  this 
streamlining  rule,  that  the  regulations 
governing  BIA  procediu-es  have  become 
unduly  complex  and  that  a  complete 
reorganization  of  part  3  of  8  CFR  is 
needed.  The  Executive  Office  for 
Immigration  Review  is  presently 
working  on  such  a  reorganization.  This 
final  rule  is  being  published  in  advance 
of  that  reorganization  because  of  the 
overriding  need  to  implement  the 
streamlining  procedures. 

Single  Board  Member  Summary 
Affirmance  Without  Opinion 

Comments:  Twenty-three  commenters 
objected  to  the  proposal  to  allow  a 
single  permanent  Board  Member  to 
affirm  the  result  reached  below  by 
issuing  a  form,  one-line  affirmance 
order.  Most  of  the  commenters 
recognized  the  difficulties  the  Board 
faces  in  managing  its  expanding 
caseload,  and  several  offered 
^tematives  for  accomplishing  that  task. 
However,  the  commenters  uniformly 
stated  that  an  appellate  body  such  as  the 
Board  should  meaningfully  address  the 
issues  before  it  by  providing  reasons  for 
its  decisions.  A  number  of  the 
commenters  cited  Mathews  v.  Eldridge, 
424  U.S.  319  (1976),  as  support  for  their 
contention  that  the  Due  Process  Clause 
of  the  Fifth  Amendment  requires  the 
Board  to  provide  a  rationale  for  its 


decisions.  Some  pointed  out  that  several 
courts  of  appeals  have  criticized  the 
Board  when  it  did  not  provide  an 
adequate  rationale,  suggesting  that  the 
proposed  rule  could  therefore  be  struck 
down  in  court.  Some  suggested  that, 
given  the  Board's  caseload,  there  would 
be  a  temptation  to  avoid  detailed  review 
or  consideration  of  complex  issues. 

Response  and  Disposition:  The 
Department  has  carefully  considered  the 
comments  regarding  the  proposal  to 
allow  one  permanent  Board  Member  to 
cdfirm  a  decision  by  issuing  a  one-line 
form  order,  and  has  decided  to  retain 
the  regidation  as  proposed.  To  operate 
effectively  in  an  environment  where 
over  28,000  appeals  and  motions  are 
filed  yearly,  the  Board  must  have 
discretion  over  the  methods  bv  which  it 
handles  its  cases.  The  process  of 
screening,  assigning,  tracking,  drafting, 
revising,  and  circulating  cases  is 
extremely  time  consiuning.  Even  in 
routine  cases  in  which  all  Panel 
Members  agree  that  the  result  reached 
below  was  correct,  disagreements 
concerning  the  rationale  or  style  of  a 
draft  decision  can  require  significant 
time  to  resolve.  The  Department  has 
determined  that  the  Board's  resources 
are  better  spent  on  cases  where  there  is 
a  reasonable  possibility  of  reversible 
error  in  the  result  reached  below. 

Appellants  have  a  right  to  a  reasoned 
administrative  decision.  In  cases  that 
are  adjudicated  by  one  Board  Member, 
that  right  will  be  protected  by  a  written 
decision  by  the  Immigration  Judge  or 
the  INS  Director  and  a  determination  by 
the  Board  that  the  result  below  is 
correct.  A  permanent  Board  Member 
will  review  and  consider  every  case. 
The  decision  rendered  beloW  will  be  the 
final  agency  decision  for  judicial  review 
purposes.  Under  this  new  system  of 
streamlined  review,  complex  and 
significant  cases  will  not  be  avoided, 
nor  will  they  be  adjudicated  by  one 
Board  Member.  Rather,  they  will  be 
given  additional  time  and  consideration 
by  three-Member  panels  of  the  Board. 
"The  most  important  of  the  three- 
Member  panel  cases  may  receive  en 
banc  review  (either  full  or  limited)  by 
the  Board. 

The  streamlined  review  process  that 
the  Board  will  follow  is  different  from 
the  "leave  to  appeal"  and  certiorari 
systems  that  some  appellate  coiuts  and 
administrative  tribunals  use  to  control 
their  dockets.  These  systems  often  look 
to  a  variety  of  factors  apart  from 
whether  the  decision  for  which 
appellate  review  is  sought  reached  a 
correct  result.  In  contrast,  the  summwry 
affirmance  system  that  the  Department 
is  adopting  will  continue  to  focus  on  the 
importance  of  correct  results,  even  in 
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cases  that  do  not  present  significant 
legal  or  factual  issues  or  a  question 
requiring  guidance  from  the  Board.  The 
summary  affirmance  system  represents  a 
careful  balancing  of  the  need  to  ensure 
correct  results  in  individual  cases  with 
the  efficiencies  necessary  to  maintain  a 
viable  appellate  organization  that 
handles  an  extraordinarily  large 
caseload.  The  streamlining  system  will 
allow  the  Board  to  manage  its  caseload 
in  a  more  timely  manner  while 
permitting  it  to  continue  providing 
nationwide  guidance  through  published 
precedents  in  complex  cases  involving 
significant  legal  issues. 

In  Mathews  v.  Eldridge,  supra,  the 
Supreme  Court  held  that  due  process  is 
a  flexible  concept  and  identified  three 
factors  that  agencies  and  courts  must 
consider  in  determining  the 
administrative  procedures  that  due 
process  requires  in  a  particular  setting. 
Those  factors  are,  "[fjirst,  the  private 
interest  that  will  be  affected  by  the 
official  action:  second,  the  risk  of  an 
erroneous  deprivation  of  such  interest 
through  the  procedures  used,  and  the 
probable  value,  if  any,  of  additional  or 
substitute  procedural  safeguards;  and 
finally,  the  Government's  interest, 
including  the  function  involved  and  the 
fiscal  and  administrative  burdens  that 
the  additional  or  substitute  procedural 
requirement  would  entail."  424  U.S.  at 
334-35. 

In  the  case  of  immigration 
proceedings,  the  private  interests  at 
stake  are  undoubtedly  very  weighty,  as 
many  commenters  have  pointed  out. 
However,  the  Department  believes  that 
the  risk  of  erroneous  decisions  resulting 
from  the  streamlining  of  Board 
procediues  is  minimal.  Most  appellants 
will  already  have  had  a  full  evidentiary 
hearing  before  an  Immigration  Judge; 
some  will  have  had  their  cases 
considered  by  an  INS  Director.  The  ca^ 
will  then  be  considered  on  its  merits  by 
a  permanent  Member  of  the  Board.  If 
that  Board  Member  finds  a  reasonable 
possibility  that  the  result  reached  below 
was  incorrect,  the  case  will  be  referred 
to  a  three-Member  Panel,  and  a  written 
decision  will  be  provided.  Only  if  the 
permanent  Board  Member  determines, 
after  review  of  the  appeal,  that  the 
regulatory  criteria  are  satisfied  and, 
consequently,  that  there  is  no 
reasonable  possibility  that  the  result 
below  was  incorrect,  will  he  or  she  issue 
a  one-line,  form  order  affirmance.  The 
Department  believes  that  appellants' 
rights  are  protected  by  these  procedures. 

Finally,  as  noted  earlier,  the 
Government's  interests  are  also 
significant  here.  The  nimiber  of  appeals 
filed  with  the  Board  in  recent  years  has 
exceeded  the  Board's  capacity  to  give 


meaningful,  three-Member 
consideration  to  each  appeal,  and  to 
issue  written  decisions  in  every  case. 
The  summary  affirmance  process  is  a 
reasonable  response  to  the  current 
situation,  because  it  allows  the  Board  to 
concentrate  its  resources  on  cases  where 
there  is  a  reasonable  possibility  of 
reversal,  or  where  a  significant  issue  is 
raised  in  the  appeal,  while  still 
providing  assurances  that  correct  results 
are  achieved  in  all  cases  imder  the 
Board's  appellate  jurisdiction. 

The  Department  is  aware  of  one 
federal  appeals  court  decision 
indicating  that  due  process  requires  the 
Board  to  state  reasons  for  its  decisions. 
See  De  la  Uana-Castellon  v.  INS,  16 
F.3d  1093,  1098  (10th  Cir.  1994)  (due 
process  "requires  that  the 
decisionmaker  actually  consider  the 
evidence  and  argument  that  a  party 
presents").  In  addition,  several  other 
appeals  court  decisions  have  struck 
down,  on  statutory  groimds.  Board 
decisions  that  were  found  to  have 
lacked  adequate  explanations  of  the 
Board's  reasoning.  See,  e.g.,  Velerde  v. 
INS.  140  F.3d  1305, 1310-11  (9th  Cir. 
1998)  (BLA  abused  its  discretion  by 
failing  to  provide  reasoned  basis  for  its 
decision);  Sanon  v.  INS,  52  F.3d  648, 
651  (7th  Cir.  1995)  (in  reviewing  BIA 
denials  of  asylum  requests,  court 
requires  "some  proof  that  the  Board  has 
exercised  its  expertise  in  hearing  a 
case.");  Tuniv.  INS,  997  F.2d  1306, 
1308  (10th  Cir.  1993)  (to  survive 
statutory  review.  Board  decision  must 
contain  terms  sufficient  to  demonstrate 
that  the  Board  heard,  considered,  and 
decided  the  case);  Diaz-Resendez  v.  INS, 
960  F.2d  493,  495  (5th  Cir.  1992)  (Board 
decision  will  be  reversed  as  arbitrary  if 
it  "fails  to  address  meaningfully  all 
material  factors"). 

Notwithstanding  these  decisions, 
eight  federal  courts  of  appeals  have 
rejected  direct  challenges  to  the  Board's 
practice  of  affirming  decisions  of 
Immigration  Judges,  where  appropriate, 
for  the  reasons  given  in  those  decisions. 
See  Gidayv.  INS,  113  F.3d  230,  234 
(D.C.  Cir.  1997)  (Board's  summary 
affirmance  of  an  Immigration  Judge's 
decision  for  the  reasons  given  by  the 
Immigration  Judge  is  "not  only  common 
practice,  but  universally  accepted  by 
every  other  circuit  that  has  squarely 
confronted  the  issue");  Chen  v.  INS,  87 
F.3d  5,  7-8  (1st  Cir.  1996)  ("[Ijf  the 
Board's  view  is  that  the  Immigration 
Judge  "got  it  right,"  the  law  does  not 
demand  that  the  Board  go  through  the 
idle  motions  of  dressing  the 
Inamigration  Judge's  findings  in  its  own 
prose.");  Prado-Gonzalez  v.  INS,  75  F.3d 
631,  632  (11th  Cir.  1996);  Urokovv.  INS, 
55  F.3d  222,  227-28  (7th  Cir.  1995); 


Alaelua  v.  INS,  45  F.3d  1379, 1382  (9th 
Cir.  1995);  Maashio  v.  INS,  45  F.3d 
1235, 1238  (8th  Cir.  1995);  Panrit  v.  INS, 
19  F.3d  544,  545-46  (10th  Cir.  1994) 
(distinguishing  Turri  v.  INS);  Amngo- 
Amdondo  v.  INS,  13  F.3d  610,  613  {2nd 
1994).  In  addition,  two  other  federal 
courts  of  appeals  have  treated  summary 
affirmance  by  the  BIA  as  a  proper 
method  of  disposing  of  appeals, 
sustaining  such  summary  affirmances 
against  merits  challenges  after  review  of 
the  reasoning  set  forth  in  the 
Immigration  Judge  decisions  that  the 
BIA  affirmed.  See,  e.g.,  Gomez-Mejia  v. 
INS,  56  F.3d  700,  702  (5th  Cir.  1995) 
(court  will  review  the  Immigration 
Judge's  decision  where  the  Board 
affirms  without  any  additional 
reasoning);  GandarUlas-Zambrana  v. 
BIA,  44  F.3d  1251, 1255  (4th  Cir.  1995) 
(where  the  Board  relies  on  the 
Immigration  Judge's  decision,  the 
immigration  Judge's  reasoning  will  be 
the  sole  basis  for  the  court  review). 

It  is  therefore  well-established  that  the 
Board  may  decline  to  write  a  full 
decision  in  any  given  case,  and  may 
instead  summarily  affirm  the 
Inunigration  Judge's  decision.  The 
siinunary  affirmance  procedure  set  forth 
in  this  streamlining  rule  makes  clear 
that  a  simmiary  affirmance  does  not 
necessarily  indicate  that  the  Board 
Member  is  adopting  the  Inunigration 
Judge's  or  Service  Officer's  decision  in 
it  entirety,  including  all  its  reasoning; 
rather,  it  is  a  determination  by  the  Board 
Member,  upon  review  of  the  record,  that 
the  result  reached  below  is  correct.  For 
piuposes  of  judicial  review,  however, 
the  Immigration  Judge's  decision 
becomes  the  decision  reviewed. 

In  addressing  any  due  process 
concerns,  it  is  also  important  to  point 
out  that  due  process  does  not  confer  a 
right  to  appeal,  even  in  criminal 
prosecutions.  See  Ross  v.  Moffitt,  417 
U.S.  600,  611  (1974)  ("[Wjhile  no  one 
would  agree  that  the  State  may  simply 
dispense  with  the  trial  stage  of 
proceedings  without  a  criminal 
defendant's  consent,  it  is  clear  that  the 
State  need  not  provide  any  appeal  at 
all.");  Griffin  v.  IlUnois,  351  U.S.  12, 18 
(1956)  (plurality  opinion)  (noting  that  "a 
State  is  not  required  by  the  Federal 
Constitution  to  provide  appellate  courts 
or  a  right  to  appellate  review  at  all") 
(citation  omitted).  Indeed,  one  federal 
court  has  specifically  stated  that  "[tjhe 
Constitution  does  not  entitle  aliens  to 
administrative  appeals  *  *  *.The 
Attorney  General  could  dispense  with 
the  Board  and  delegate  her  power  to  the 
immigration  judge's,  or  could  give  the 
Board  discretion  to  choose  whicb  cases 
to  review."  Guentchev\.  INS,  77  F.3d 
1036,  1037  (7th  Cir.  1996). 
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It  is  true  that  the  power  to  eliminate 
appeals  does  not  carry  with  it  the  power 
to  maintain  a  procedurally  deficient 
appellate  process.  See,  e.g.,  Evitts  v. 
Lucey,  469  U.S.  387,  400-05  (1985) 
(although  due  process  does  not  require 
that  a  state  provide  any  appeal,  it  does 
require  that  a  defendant  receive 
effective  assistance  of  counsel  on  the 
first  appeal  as  of  right,  if  such  an  appeal 
is  provided);  Mayer  v.  Chicago,  404  U.S. 
189, 198  (1971)  (if  the  Government 
chooses  to  provide  for  appeals,  an 
impecunious  defendant  in  a  petty 
offense  prosecution  "cannot  be  denied  a 
record  of  sufficient  completeness  to 
permit  proper  (appellate)  consideration 
of  his  claims"  (internal  quotation  marks 
omitted));  see  also  M.L.B.  v.  S.L.J.,  519 
U.S.  102,  117-124  (1996)  (state  cannot 
use  parent's  inability  to  pay  record 
preparation  fees  as  groimds  for  denying 
an  appeal  in  a  proceeding  that  could 
result  in  permanent  termination  of  her 
parental  rights).  However,  the  omission 
of  a  case-specific  statement  of  reasons 
for  an  appellate  ruling  does  not 
represent  a  constitutional  deficiency  in 
appellate  procedure. 

In  sum,  appeals  are  not 
constitutionally  required,  and  an 
endorsement  of  the  result  reached  by 
the  decision-maker  below  satisfies  any 
conceivable  due  process  requirement 
concerning  justifications  for  the 
decisions  made  in  any  appellate  process 
that  the  government  decides  to  provide. 
The  Department  believes  it  is  within  the 
Attorney  General's  authority  to  provide 
for  the  streamlining  of  BIA  procedmes 
in  appropriate  cases  as  described  in  this 
final  rule. 

Single  Board  Member  Adjudication  on 
the  Merits 

Comments:  In  addition  to  objecting  to 
a  one-line,  form  order,  most  of  the  23 
commenters  objected  to  allowing  a 
single  permanent  Board  Member  to 
decide  appeals  on  the  merits. 
Commenters  noted  that  appellate  review 
by  a  single  Board  Member  increases  the 
risk  of  error  resulting  from  the  mistakes 
or  prejudices  of  one  person.  Three- 
Member  panels  provide  both  a 
moderating  influence  and  a  check 
against  possible  undetected  errors. 
Commenters  also  feared  that  review  by 
a  single  Board  Member  would 
compromise  consistency  and  thereby 
devalue  the  guidance  that  the  Board 
provides. 

Response  and  Disposition:  After 
careful  consideration,  the  Department 
has  decided  to  retain  the  provision  that 
•allows  a  single  Board  Member  to 
adjudicate  certain  routine  appeals  on 
the  merits.  While  three-Member  review 
can  reduce  the  risk  of  error  in  complex 


cases,  this  process  is  extremely  time  and 
labor  intensive  and  is  of  significantly 
less  value  in  routine  cases.  The 
Department  believes  that  single-Member 
review  without  appellate  opinion 
represents  an  appropriate  means  of 
resolving  routine  appeals  that  do  not 
present  substantial  legal  issues  or 
substantial  argmnents  for  reversal  of  the 
result  reached  below.  The  ciurent 
requirement  that  three  Board  Members 
review  such  cases  results  in  a  serious 
misallocation  of  resources  in  an  agency 
that  receives  over  28,000  appeals  and 
motions  per  year.  The  Department 
believes  that  the  Board  Members'  time 
will  be  more  effectively  used  if  they  are 
able  to  concentrate  on  the  more 
significant  issues,  and  on  cases  where 
there  is  a  reasonable  possibility  of 
reversible  error  in  the  result  reached 
below.  Authorizing  a  single  permanent 
Board  Member  to  adjudicate  cases 
where  there  is  no  reasonable  possibility 
of  reversible  error  and  no  significant 
legal  issues  are  presented  will  allow  this 
more  effective  use  of  Board  Member 
time.  Single-Member  review  and 
summary  affirmance  in  routine  cases 
will  actually  preserve  the  ability  of  the 
Board  to  conduct  three-Member  review 
and  prepare  careful  opinions  in  a 
significant  number  of  more  complex 
cases. 

Single  Board  Member  Adjudications  fbr 
All  Cases 

Comments:  Two  commenters 
suggested  that  the  Board  adopt  a  system 
of  single  Board  Member  adjudication  of 
most  cases,  but  with  reasons  given  in 
every  case.  One  of  these  comments  was 
signed  by  52  individuals  and 
organizations.  These  commenters 
acknowledged  that  under  current 
conditions,  the  Board  cannot  continue 
to  give  full  three-Member  review  to  all 
cases,  and  further  recognized  that  most 
cases  do  not  require  three-Member 
review.  It  was  suggested  that  only  a  few 
cases  per  year  would  need  to  be 
considered  by  the  en  banc  Board,  and 
that  single-Member  review  of  the  rest  of 
the  cases  would  be  appropriate,  so  long 
as  the  reasons  for  the  decisions  were 
provided,  even  briefly.  Several  other 
commenters  also  referred  to  this 
comment  with  approval. 

Response  and  Disposition :  The 
Department  carefully  considered  the 
option  of  moving  to  single-Member 
review  of  most  cases,  but  has  decided 
not  to  adopt  that  option  at  this  time.  The 
Department  believes  that  single-Member 
review  is  appropriate  in  many  cases 
coming  before  the  Board.  However,  in 
cases  where  a  significant  issue  is 
presented,  or  where  there  is  a 
reasonable  possibility  that  the  result 


below  was  incorrect.  three-Member 
adjudication  is  preferable  for  the 
reasons  discussed  above.  Three-Memb^ 
adjudication  of  such  cases  also  provides 
an  additional  check,  and  provides  more 
guidance  to  the  Immigration  Judges,  the 
Service,  the  bar,  and  the  pubfic. 

In  addition,  a  move  to  single-Member 
adjudication  of  nearly  all  cases  would 
make  it  more  difficult  to  maintain  the 
consistency  of  adjudication  that  the 
Board  attempts  to  provide.  Therefore, 
the  Department  has  decided  to  adopt  the 
system  as  proposed,  under  which  some 
cases  will  be  adjudicated  on  the  merits 
by  a  single  Board  Member,  while  those 
presenting  significant  issues  or  a 
reasonable  possibility  of  a  change  in  the 
result  reached  below,  will  continue  to 
be  decided  by  three-Member  panels.  Of 
course,  the  Board  also  retains  the  . 
authority  to  consider  cases  under  its  en 
banc  or  limited  en  banc  procedures. 

Expand  Board  To  Handle  Caseload 

Comments;  Several  commenters  noted 
the  recent  expansion  of  the  Board  and 
staff.  Some  questioned  why  these 
increases  had  not  been  adequate  to 
handle  all  cases  and  several  suggested 
that  the  Board  should  be  further 
expanded  as  necessary  to  deal  vdth 
ciurent  and  incoming  cases. 

Response  an  d  Disposition  .The 
Department  has  carefully  considered 
these  comments  and  has  decided  against 
further  expansion  of  the  Board  at  this 
time.  The  Attorney  General  has  made 
significant  efforts  to  aid  the  Board  in     • 
hemdling  its  biugeoning  caseload  by 
increasing  its  size  fitim  5  to  12  Members 
in  1995.  from  12  to  15  in  1998.  and  by 
recently  authorizing  four  additional 
permanent  Board  Members,  which  will 
bring  the  total  to  19  Board  Members. 
Significant  staff  increases  have 
accompanied  the  expansion  of  the 
Board. 

Board  production  has  increased 
commensiurately  with  these  expansions. 
For  example,  in  fiscal  year  1998.  more 
than  29,000  final  dispositions  were 
issued  by  the  Board.  However,  this 
figure  included  some  6000  routine,  form 
dispositions  resulting  from  new 
legislation,  including  approximately 
5000  cases  that  the  Board  remanded 
following  enactment  of  the  Nicaraguan 
Adjustment  and  Central  American 
Relief  Act.  Moreover,  while  the  Board 
was  able  to  reduce  its  backlog  by  1000 
cases  in  1998,  the  pending  caseload  at 
the  Board  is  over  47,000  cases.  The 
backlog  must  be  reduced  at  a  greater  rate 
than  1000  cases  per  year. 

Even  with  Board  Member  and  staff 
increases,  the  Board  is  not  ciurently 
able  to  adjudicate  its  pending  caseload, 
to  deal  with  its  entire  incoming  caseload 
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on  a  timely  basis,  to  meaningfully 
reduce  its  backlog,  to  position  itself  to 
deal  with  future  increases  in  caseload, 
and  to  provide  nationwide  guidance 
through  published  precedents  (most  of 
which  are  issued  by  the  full  en  banc 
Board]  in  a  growing  number  of  complex 
cases  involving  application  of  new 
statutory  and  regulatory  provisions. 
Moreover,  continued  expansion  of  the 
Board  and  its  staff  would  have 
significant  institutional  costs  in  terms  of 
the  collegiality  of  the  Board's  decision- 
making process,  the  uniformity  of  its 
decisions,  and  the  administration  and 
supervision  of  its  staff. 

Standards  for  Selecting  Cases  for 
Adjudication  by  a  Single  Board 
Member 

Comments:  Several  commenters 
stated  that  the  proposed  rule  contained 
inconsistent  formulations  of  the 
standard  for  determining  which  cases 
would  be  adjudicated  on  the  merits  by 
a  single  Board  Member.  They  pointed 
out  that  the  Supplementary  Information 
accompanying  the  proposed  rule 
referred  variously  to  one-Member 
review  in  cases  where  there  is  no 
"realistic  chance"  that  three-Member 
review  would  change  the  result  below, 
where  the  factual  and  legal  questions 
raised  on  appeal  are  "so  insubstantial" 
that  three-Member  review  is  not 
warranted,  or  where  no  legal  or  factual 
basis  for  reversal  "is  apparent."  In 
addition,  the  Supplementary 
Information  also  stated  that  an 
affirmance  without  opinion  would  not 
be  issued  if  an  appellant  made  a 
"substantial  argument  for  reversal."  The 
commenters  pointed  out  that  the 
proposed  regulation  itself  allows  single- 
Member  affirmance  without  opinion 
where,  inter  alia,  the  factual  and  legal 

auestions  raised  were  "so  insubstantial 
lat  three-Member  review  is  not 
warranted."  These  commenters 
suggested  that  the  Department  adopt  a 
realistic  and  consistent  standard  for 
determining  which  cases  are  subject  to 
summary  affirmance. 

One  commenter,  responding  to  the 
proposed  rule's  statement  that  single 
Board  Member  review  can  be 
appropriate  where  the  issue  on  appeal  is 
squarely  controlled  by  existing  Board  or 
federal  court  precedent  and  does  not 
involve  the  application  of  such 
precedent  "to  a  novel  fact  situation," 
suggested  that  virtually  every  case  will 
present  a  novel  fact  situation. 

Response  and  Disposition:  The 
Department  agrees  that  some  of  the 
language  in  the  Supplementary 
Information  of  the  proposed  rule  could 
have  been  clearer.  However,  the 
Department  also  recognizes  that  any 


standard  adopted  could  be  attacked  as 
involving  a  subjective  element.  The 
Department  believes  that  use  of  the 
three-part  test  set  forth  above — requiring 
determinations  that  the  result  below 
was  correct,  that  any  errors  were 
harmless  or  immaterial,  and  either  that 
the  issues  on  appeal  are  controlled  by 
precedent  or  that  the  factual  or  legal 
questions  raised  are  insubstantial — will 
ensure  that  only  cases  where  there  is  no 
reasonable  possibility  of  changing  the 
resiUt  reached  below  will  be  subject  to 
single-Member  sununary  affirmance. 
Moreover,  the  Department  believes  it  is 
reasonable  to  require  an  appellant  to 
make  a  substantial  argiunent  that  the 
result  reached  below  should  be 
reversed. 

The  Department  believes  that  the 
language  regarding  a  "novel  fact 
situation"  requires  clarification.  The 
Department  notes  that  while  the  facts  of 
each  case  are  different,  the  legally 
significant  facts  often  fall  into 
recognizable  patterns,  and  that  where 
this  occurs,  a  novel  fact  situation  may 
not  be  presented.  As  just  one  example, 
the  Attorney  General's  decision  in 
Matter  of  Soriano  held  that  section 
212(c)  relief  was  no  longer  available  to 
aliens  in  certain  appeals  pending  before 
the  Board.  See  Matter  of  Soriano,  Op. 
Att'y  Gen.  (Feb.  21, 1997),  overruling 
Interim  Decision  No.  3289  (BIA  June  27, 
1996)  (en  banc).  That  decision  made  the 
factual  differences  in  a  large  number  of 
those  cases  legally  insignificant  from  the 
standpoint  of  the  Board's  appellate 
review.  Such  cases  would  be 
appropriate  for  single-Member 
affirmance  even  though  each  case 
presented  a  different  set  of  facts. 

Single  Board  Member  Authority  To 
Reverse  or  Remand 

Comments:  Several  commenters 
suggested  that  the  proposed  rule  was 
biased  in  favor  of  die  Government 
because  it  would  allow  a  single  Board 
Member  to  affirm  by  siunmary  decision 
but  not  to  reverse  or  remand  without 
referral  to  a  three-Member  panel.  These 
commenters  stated  that  in  some  cases  an 
obvious  error  may  appear  that  clearly 
warrants  reversal  or  remand,  without 
the  necessity  of  three-Member  review, 
and  the  regulation  should  allow  single- 
Member  reversals  or  remands  in  such 
cases. 

Response  and  Disposition:  The 
Department  has  considered  these 
comments  and  has  decided  to  retain  the 
regulation  as  proposed  on  this  point. 
The  cornerstone  of  the  new  streamlining 
procedures  is  that  summary  affirmance 
by  a  single  permanent  Board  Member  is 
authorized  only  when  the  result  reached 
below  was  correct.  A  reversal  or  remand 


will  necessarily  require  some 
explanation,  while  an  affirmance 
without  opinion  leaves  the  decision 
below  as  the  final  agency  decision.  The 
Department  has  determined  that  it  is 
appropriate  to  allow  the  Board  to  affirm 
without  opinion  only  when  this 
disposition  leaves  intact  correct  results 
reached  below.  The  Department  also 
notes  that  a  decision  below  that  is 
unfavorable  to  the  Government  may  also 
be  siumnarily  affirmed. 

Chairman's  Authority 

Comments;  Several  commenters 
expressed  concern  about  the  authority 
given  to  the  Chairman  to  select  the 
Board  Members  who  will  be  authorized 
to  affirm  cases  without  opinion.  They 
stated  that  giving  this  authority  to  the 
Chairman  could  invite  an  abuse  of 
authority  and  suggested  that  a  more 
neutral  or  random  selection  process  be 
established. 

Response  and  Disposition:  The 
Department  has  considered  this 
comment  and  decided  to  retain  the 
regiUation  as  proposed.  It  is  anticipated 
that  all  Board  Members  will  be  given  the 
opportxmity  to  participate  in  the 
streamlined  adjudication  process. 
However,  the  Chairman  must  have  the 
flexibility  to  administer  the  program  as 
he  sees  fit.  The  selection  of  Board 
Members  for  participation  in  the  single 
Board  Member  affirmance  process,  and 
the  process  of  selection,  are  internal 
Board  matters  and  will  remain  so. 

Fine  Cases 

Comment:  One  of  the  24  comments 
came  from  an  airline.  It  noted  that  there 
was  a  large  backlog  of  airline  fine  cases, 
and  suggested  that  the  rule  should 
specifically  address  the  Board's 
handling  of  these  cases. 

Response  and  Disposition:  Fine  cases 
could  potentially  be  handled  imder  the 
procedures  set  forth  in  the  new  rule. 
The  Department  does  not  find  it 
necessary  to  establish  special 
streamlining  procedures  for  fine  cases  at 
this  time. 

Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C.  605(b), 
the  Attorney  General  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  The  rule  will 
only  affect  individuals  involved  in 
inunigration  proceedings  and 
transportation  firms  subject  to  fines 
under  8  CFR  part  280.  See  8  CFR 
3.1(b)(4).  This  rule  will  not  have  a 
substantial  economic  impact  on  these 
firms  because  it  will  only  change  the 
procedures  under  which  the  BIA 
adjudicates  appeals  of  such  fines.  These 
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procedural  reforms  are  not  expected  to 
alter  substantive  outcomes  except  to  the 
extent  the  BIA's  redirection  of  its 
resources  improves  the  consistency  and 
uniformity  of  its  adjudications  and  the 
quality  of  the  legal  guidance  that  the 
Board  provides  to  Immigration  Judges 
and  the  Service. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  final  rule  will  not  result  in  the 
expenditiue  by  State,  loced,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
goverrunents.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  final  rule  is  not  a  major  rule  as 
defined  by  section  251  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  5  U.S.C.  804.  This 
rule  will  not  result  in  an  annual  effect 
on  the  economy  of  $100  million  or 
more;  a  major  increase  in  costs  or  prices; 
or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

This  final  rule  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866,  section  1(b),  Principles  of 
Regulation.  This  rule  falls  within  a 
category  of  actions  that  the  Office  of 
Management  and  Budget  (0MB)  has 
determined  not  to  constitute 
"significant  regulatory  actions"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
accordingly  has  not  been  submitted  tc 
0MB  for  review. 

Executive  Order  12612 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  12612,  the  Department  of  Justice 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 


Executive  Order  12988 

The  final  rule  meets  the  applicable 
standards  provided  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

List  of  Subjects  in  8  CFR  Fart  3 

Administrative  practice  and 
procediue.  Immigration,  Lawyers, 
Organizations  and  functions 
(Government  agencies).  Reporting  and 
recordkeeping  requirements. 

Accordingly,  part  3  of  chapter  1  of 
title  8  of  the  Code  of  Federal 
Regulations  is  to  be  amended  as  follows: 

PART  3-EXECUTIVE  OFFICE  FOR 
IMMIGRATION  REVIEW 

1 .  The  authority  citation  for  part  3  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  8  U.S.C.  1101 
note.  1103, 1252  note,  1324b,  1362;  28  U.S.C. 
509,  510, 1746;  sec.  2,  Reorg.  Plan  No.  2  of 
1950,  3  CFR.  1949-1953  Comp.,  p.  1002. 

2.  Section  3.1  is  amended  by: 

a.  Adding  two  sentences  at  the  end  of 
paragraph  (a)(1); 

b.  Adding  a  new  paragraph  (a)(7); 

c.  Redesignating  paragraphs  (d)(l-a), 
(2),  and  (3)  as  paragraphs  (d)(2),  (3),  and 
(4),  respectively; 

d.  Removing  redesignated  paragraph 
(d)(2)(i)(D); 

e.  Redesignating  paragraph  (d)(2)(i)(E) 
as  paragraph  (d)(2)(i)(D)  and  removing 
the  word  "or"  at  the  end  of  that 
paragraph; 

f.  Redesignating  paragraph  (d)(2){i)(F) 
as  paragraph  (d){2)(i)(G); 

g.  Adding  new  paragraphs  (d)(2)(i)(E) 
and  (F); 

h.  Redesignating  paragraph  (d)(2)(ii) 
as  paragraph  (d)(2)(iii);  and  by 

i.  Adding  a  new  paragraph  (d)(2)(ii). 
The  additions  to  §  3.1  read  as  follows: 

§  3.1    General  authorities. 

(a)(1)  Organization.  *  *  *  In  addition, 
a  single  Board  Member  may  exercise 
such  authority  in  disposing  of  the 
following  matters:  a  Service  motion  to 
remand  an  appeal  from  the  denial  of  a 
visa  petition  where  the  Regional  Service 
Center  Director  requests  that  the  matter 
be  remanded  to  the  Service  for  further 
consideration  of  the  appellant's 
arguments  or  evidence  raised  on  appeal; 
a  case  where  remand  is  required 
because  of  a  defective  or  missing 
transcript;  and  other  procedural  or 
ministerial  issues  as  provided  by  the 
Chairman.  A  motion  to  reconsider  or  to 
reopen  a  decision  that  was  rendered  by 
a  single  Board  Member  may  be 
adjudicated  by  that  Board  Member. 
***** 

(7)  Affirmance  without  opinion,  (i) 
The  Chairman  may  designate,  from 


time-to-time,  permanent  Board  Members 
who  are  authorized,  acting  alone,  to 
affirm  decisions  of  Immigration  Judges 
and  the  Service  without  opinion.  The 
Chairman  may  designate  certain 
categories  of  cases  as  suitable  for  review 
pursuant  to  this  paragraph. 

(ii)  The  single  Board  Member  to 
whom  a  case  is  assigned  may  affirm  the 
decision  of  the  Service  or  the 
Immigration  Judge,  without  opinion,  if 
the  Board  Member  determines  that  the 
result  reached  in  the  decision  under 
review  was  correct;  that  any  errors  in 
the  decision  under  review  were 
harmless  or  nonmatehal;  and  that 

(A)  the  issue  on  appeal  is  squarely 
controlled  by  existing  Board  or  federal 
court  precedent  and  does  not  involve 
the  application  of  precedent  to  a  novel 
fact  situation;  or 

(B)  the  factual  and  legal  questions 
raised  on  appeal  are  so  insubstantial 
that  three-Member  review  is  not 
warranted. 

(iii)  If  the  Board  Member  determines 
that  the  decision  should  be  affirmed 
without  opinion,  the  Board  shall  issue 
an  order  that  reads  as  follows:  "The 
Board  affirms,  without  opinion,  the 
result  of  the  decision  below.  The 
decision  below  is,  therefore,  the  final 
agency  determination.  See  8  CFR 
3.1(a)(7)."  An  order  affirming  without 
opinion,  issued  under  authority  of  this 
provision,  shall  not  include  further 
explanation  or  reasoning.  Such  an  order 
approves  the  result  reached  in  the 
decision  below;  it  does  not  necessarily 
imply  approval  of  all  of  the  reasoning  of 
that  decision,  but  does  signify  the 
Board's  conclusion  that  any  errors  in  the 
decision  of  the  Immigration  Judge  or  the 
Service  were  harmless  or  nonmaterial. 

(iv)  If  the  Board  Member  determines 
that  the  decision  is  not  appropriate  for 
affirmance  without  opinion,  the  case 
will  be  assigned  to  a  three-Member 
panel  for  review  and  decision.  The 
panel  to  which  the  case  is  assigned  also 
has  the  authority  to  determine  that  a 
case  should  be  affirmed  without 
opinion. 
***** 

(d)  Powers  of  the  Board— {"l)  *  *  * 
(2)  Summary  dismissal  of  appeals,  (i) 
Standards.  *  *  • 

(E)  The  appeal  does  not  fall  within  the 
Board's  jurisdiction,  or  lies  with  the 
Immigration  Judge  rather  than  the 
Board; 

(F)  The  appeal  is  untimely,  or  barred 
by  an  affirmative  waiver  of  the  right  of 
appeal  that  is  clear  on  the  record;  or 
***** 

(ii)  Action  by  the  Board.  The 
Chairman  may  provide  for  the  exercise 
of  the  appropriate  authority  of  the  Board 
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to  dismiss  an  appeal  pursuant  to 
paragraph  (d)(2)  of  this  section  by  a 
three-Member  panel,  or  by  a  single 
Board  Member.  The  Chairman  may 
determine  who  from  among  the  Board 
Members  is  authorized  to  exercise  the 
authority  under  this  paragraph  and  the 
designation  may  be  changed  by  the 
Chairman  as  he  deems  appropriate. 
Except  as  provided  in  this  part  for 
review  by  the  Board  en  banc  or  by  the 
Attorney  General,  or  for  consideration  of 
motions  to  reconsider  or  reopen,  an 
order  dismissing  any  appeal  pursuant  to 
this  paragraph  (d)(2)  shall  constitute  the 
final  decision  of  the  Board.  If  the  single 
Board  Member  to  whom  the  case  is 
assigned  determines  that  the  case  is  not 
appropriate  for  siunmary  dismissal,  the 
case  will  be  assigned  for  review  and 
decision  pursuant  to  paragraph  (a)  of 
this  section. 
***** 

3.  Section  3.2  is  amended  by  adding 
a  new  paragraph  (b)(3)  to  read  as 
follows: 

S3.2    Reopening  or  reconsideration  btfore 
the  Boerd  of  Immigration  Appeals. 

***** 

(b)*  •  * 

(3)  A  motion  to  reconsider  based 
solely  on  an  argument  that  the  case 
should  not  have  been  affirmed  without 
opinion  by  a  single  Board  Member,  or 
by  a  three-Member  panel,  is  barred. 

Dated:  October  6, 1999. 
(anet  Reno, 

Attorney  General. 

(FR  Doc.  99-26887  Filed  10-15-99;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

AnifiMl  and  Plant  Haaltli  Inspection 
Sarvloe 

9CFR  Parts 

[Docket  No.  95-029-2] 

Animal  Waifara;  Parimatar  Fanca 
Raquiramanta 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

SUMMARY:  We  are  amending  the  Animal 
Welfare  regulations  to  require  that  a 
perimeter  fence  be  placed  aroimd 
outdoor  housing  facilities  for  marine 
mammals  and  certain  other  regulated 
animals.  Although  it  has  been  our 
policy  that  such  fences  should  be  in 
place  around  outdoor  housing  facilities 
for  such  animals,  there  have  been  no 
provisions  in  the  regulations 


specifically  requiring  their  use.  Adding 
the  perimeter  fence  requirement  to  the 
regulations  for  these  additional 
categories  of  animals  will  serve  to 
protect  the  safety  of  the  animals  and 
provide  for  their  well-being. 
DATES:  Effective  date:  November  17, 
1999. 
Compliance  date:  May  17,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Barbara  Kohn,  Staff  Veterinarian, 
Animal  Care,  APHIS,  4700  River  Road 
Unit  84,  Riverdale,  MD  20737-1234; 
(301) 734-7833. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Animal  Welfare  regulations 
contained  in  9  CFR  chapter  I, 
subchapter  A,  part  3  (referred  to  below 
ais  the  regulations),  provide 
specifications  for  the  humane  handling, 
care,  treatment,  and  transportation,  by 
regulated  entities,  of  animals  covered  by 
the  Animal  Welfare  Act  (the  Act)  (7 
U.S.C.  2131,  et  seq.).  The  regulations  in 
part  3  are  divided  into  six  subparts, 
subparts  A  through  F,  each  of  which 
contains  facility  and  operating 
standards,  animal  health  and  husbandry 
standards,  and  transportation  standards 
for  a  specific  category  of  animals.  These 
categories  are:  (A)  Cats  and  dogs,  (B) 
gxiinea  pigs  and  hamsters,  (C)  rabbits, 
(D)  nonhuman  primates,  (E)  marine 
mammals,  and  (F)  animals  other  than 
cats,  dogs,  guinea  pigs,  hamsters, 
rabbits,  nonhuman  primates,  and 
marine  mammals. 

On  May  6, 1997,  we  published  in  the 
Federal  Register  (62  FR  24611-24614, 
Docket  No.  95-029-1)  a  proposal  to 
amend  the  regulations  in  subparts  E  and 
F  of  the  regulations  by  requiring  that 
perimeter  fences  be  placed  around 
outdoor  housing  facilities  for  marine 
manunals  and  for  other  animals  covered 
by  the  regulations,  other  than  cats,  dogs, 
guinea  pigs,  hamsters,  and  rabbits. 

We  proposed  the  following  minimum 
perimeter  fence  heights: 


Type  of  fadNty 

Minimum 

perimeter 

fence  height 

(feet) 

Marine  Mammals,  other  than 
Pdar  Bears    

6 

Polar  Bears 

8 

Other  Nondangerous  Animals  .. 
Other  Potentially  Dangerous 
Animals  

6 
8 

In  our  proposed  rule,  we  stated  that 
the  perimeter  fence  would  act  as  a 
secondary  containment  system  for  the 
animals  in  the  facility  when 
appropriate,  reasonably  restrict  animals 
and  unauthorized  persons  from  entering 


the  facilities  or  having  contact  with  the 
animals,  and  prevent  exposure  to 
diseases.  We  intended  these 
requirements  to  protect  the  safety  and 
provide  for  the  well-being  of  the 
animals. 

We  also  proposed  a  minimum 
dist^ce  of  3  feet  between  the  perimeter 
fence  and  any  primary  enclosure  to 
prevent  physical  contact  between 
animals  inside  the  enclosure  and 
animals  and  persons  outside  the 
perimeter  fence. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending  July  7, 
1997.  We  received  23  comments  by  that 
date.  They  were  from  exhibitors, 
exhibitor  and  trade  associations, 
wildlife  associations,  animal  parks, 
humane  organizations,  and  a  Federal 
government  agency,  among  others.  The 
comments  are  discussed  below  by  topic. 

Primary  Enclosure  and  Perimeter 
Fencing 

Several  commenters  opposed  the 
installation  of  a  perimeter  fence  around 
each  primary  enclosiue.  Some  were 
concerned  that  the  perimeter  fence 
would  obscure  the  public's  view  of  the 
animals  or  detract  from  the  aesthetic 
draw  of  the  facilities  and  decrease  the 
number  of  visitors.  Another  conunenter 
stated  that  the  perimeter  fence  would 
interfere  with  the  ability  of  the  public  to 
have  physical  contact  with  animals  in 
petting  zoos.  One  conunenter  expressed 
concern  that  the  perimeter  fence  would 
conflict  with  the  Americans  with 
Disabilities  Act  by  impairing  access  to 
areas  aroimd  the  primary  enclosures. 

We  believe  these  commenters 
misimderstood  the  proposal.  The 
perimeter  fence  would  surround  the 
area  or  areas  where  the  outdoor  housing 
facilities  are  located.  Each  individual 
primary  enclosure  would  not  have  to  be 
surrounded  by  a  second  fence. 
Therefore,  a  perimeter  fence  would  not 
obstruct  the  public's  view  of  the, 
animals,  hinder  the  petting  of  the 
animals  at  petting  zoos,  or  impair  access 
to  the  primary  enclosiues  by  people 
with  disabilities. 

Height  of  the  Perimeter  Fence 

One  conunenter  asked  how  we 
determined  that  a  perimeter  fence 
should  be  8  feet  high  for  potentially 
dangerous  animals  and  6  feet  high  for 
marine  mammals  other  than  polar  bears. 
This  conunenter  stated  that  the  required 
heights  were  arbitrary  and  had  no 
scientific  basis.  Several  commenters 
stated  that  an  8-foot  fence  would  not 
provide  seciirity  against  the  escape  of 
large  felines  or  the  entry  of  unwanted 
animals  or  people  and  pointed  out  that 
certain  animals  and  people  would  be 
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able  to  climb  tbe  perimeter  fence.  An 
additional  commenter  stated  that  a  3V2- 
or  4-foot  perimeter  fence  would  be 
sufRcient  to  keep  unauthorized  people 
away  from  the  animals.  Several 
commenters  requested  alternative 
security  methods  to  accomplish  the 
goals  set  out  in  the  proposal.  Another 
commenter  stated  that  our  rule  should 
allow  for  alternative  measures  that  may 
not  require  structiu^  changes  to  a 
facility. 

Perimeter  fences  are  intended  to 
provide  reasonable  protection  to 
animals  from  the  unauthorized  entry  of 
persons  and  other  animals,  protect 
animals  from  exposure  to  disease,  and 
serve  as  a  secondary  containment 
structiu^  if  one  of  the  animals  escapes 
from  its  primary  enclosure.  As  indicated 
in  our  proposal,  perimeter  fence 
requirements  have  been  our  policy  for 
many  years  with  satisfactory  results. 
The  perimeter  fence  height 
requirements  are  based  on  ova 
experience  of  more  than  20  years  with 
the  protection  and  secondary 
containment  of  animals  at  regulated 
facilities.  Perimeter  fences  are  not 
designed  to  prevent  all  escapes  or  to 
keep  out  all  persons  that  are  determined 
to  gain  access  to  a  facility.  Some 
potentially  dangerous  animals  may  be 
able  to  climb  or  jimip  over  an  8-foot 
fence.  However,  these  animals'  primary 
enclosures  should  be  constructed 
sufficiently  to  prevent  their  escape.  In 
the  event  of  an  escape,  the  perimeter 
fence  would  act  as  a  secondary 
containment  system  to  impede  escape 
irom  the  facility. 

If  a  facility  wants  to  use  a  lower 
perimeter  fence  than  required  by  the 
regulations,  the  lower  fence  would  have 
to  be  approved  in  writing  by  the 
Administrator.  Approval  by  the 
Administrator  of  a  lower  perimeter 
fence  would  only  be  given  if  the  lower 
fence,  in  conjimction  with  the  facility's 
alternative  security  measures,  would 
provide  the  same  or  an  enhanced  degree 
of  protection  from  access  by  animals 
and  unauthorized  persons,  disease 
exposure,  and  animal  escape. 

With  respect  to  alternative  methods  of 
accomplishing  the  goals  identified  in 
the  proposal,  §  3.103(c)(1)  and  (c)(2)  and 
§  3.127(d)(1)  and  (d)(2)  of  this  rule  offer 
alternatives  to  a  perimeter  fence.  A 
perimeter  fence  is  not  required  if  the 
outside  walls  of  the  primary  enclosure 
are  made  of  stiudy,  diuable  material, 
which  may  include  certain  types  of 
concrete,  wood,  plastic,  metal,  or  glass, 
and  are  high  enough  and  constructed  in 
a  manner  that  restricts  entry  by  animals 
and  unauthorized  persons  and  the 
Administrator  gives  written  approval.  In 
addition,  a  perimeter  fence  is  not 


required  if  the  outdoor  housing  facility 
is  protected  by  an  effective  natural 
barrier  that  restricts  the  marine 
mammals  or  other  animals,  as  the  case 
may  be,  to  the  facility  and  restricts  entry 
by  animals  and  unauthorized  persons 
and  the  Administrator  gives  written 
approval. 

We  agree  that  there  are  other 
alternative  security  measures  a  facility 
could  employ  that  would  provide  the 
same  or  an  enhanced  protection. 
Therefore,  in  this  final  nde, 
§  §  3.103(c)(3)  and  3.127(d)(3)  provide 
that  a  perimeter  fence  is  not  required 
where  appropriate  alternative  security 
measiues  are  employed  and  the 
Administrator  provides  written 
approval. 

bi  this  final  rule,  we  are  also  replacing 
the  phrase  "impenetrable  natural 
barrier"  in  §  §  3.103(c)(2)  and 
3.127(d)(2)  with  the  phrase  "effective 
natural  barrier."  An  effective  natural 
barrier  to  prevent  the  entry  of  unwanted 
animals  and  persons  is  more  attainable 
than  an  impenetrable  natural  barrier. 

Several  commenters  stated  that  the 
existing  requirements  for  farm  animals 
are  sufficient  as  a  secondary 
containment  system  and  as  a  means  of 
preventing  the  unauthorized  entry  of 
animals  and  people  into  the  primary 
enclosures.  TTiese  commenters  stated 
that  farm  animals,  such  as  goats,  sheep, 
horses,  cows,  and  donkeys,  should  be 
excluded  from  the  perimeter  fencing 
requirements. 

We  agree  that  the  use  of  perimeter 
fencing  may  not  be  necessary  at  all 
times  to  provide  safety  to  farm  animals. 
Therefore,  we  have  decided  to  add  a 
new  paragraph  (d)(5)  to  §  3.127  to 
provide  an  exclusion  for  facilities 
housing  only  farm  animals,  such  as,  but 
not  limited  to,  goats,  sheep,  horses  (for 
regulated  purposes),  cows,  pigs,  or 
donkeys,  where  effective  and  customary 
containment  and  security  measures  are 
in  place  for  those  animals. 

Several  commenters  maintained  that 
it  was  imnecessary  to  requfre  an  8-foot 
perimeter  fence,  rather  than  a  6-foot 
fence,  at  facilities  that  contain  elephants 
because  elephants  caimot  climb  or  jump 
a  fence.  One  commenter  stated  that  the 
height  of  the  fence  would  not  keep 
elephants  contained. 

Although  elephants  do  not  jump  or 
climb  well,  they  do  rear  up,  and  we  - 
believe  that  an  8-foot  fence  is 
appropriate.  Of  course,  we  recognize 
that  a  lower  fence  may  be  adequate  in 
some  circumstances.  The  rule  provides 
a  procedure  for  the  approval  of 
alternative  measures. 

One  commenter  stated  that  an  8-foot 
fence  should  be  required  for  all  marine 
mammals  and  potentially  dangerous 


animals,  mainly  to  prevent  the  entry  of 
unauthorized  persons.  Another 
commenter  stated  that  a  6-foot  fence  is 
sufficient  for  all  animals  except  large 
felines,  such  as  tigers,  lions,  leopards, 
and  cougars,  and  would  keep  unwanted 
people  or  animals  out.  This  commenter 
and  several  others  also  stated  that  there 
may  be  zoning  problems  within 
communities  for  the  placement  of  fences 
higher  them  6  feet. 

A  perimeier  fence  must  be  high 
enough  to  reasonably  be  expected  to 
keep  animals  and  unauthorized  persons 
out  of  the  facility  and  to  act  as  a 
secondary  containment  system  should 
an  animal  escape  from  its  primary 
enclosure.  Based  on  our  experience  of 
more  than  20  years  with  the  protection 
and  secondary  containment  of  animals 
at  regulated  facilities,  a  fence  measuring 
at  least  8  feet  in  height  is  necessary  for 
potentially  dangerous  animals.  As  we 
stated  in  the  proposal,  potentially 
dangerous  animals  may  be  subject  to 
possibly  dangerous,  or  lethal,  recapture 
and  control  methods  if  they  escape 
captivity.  One  of  the  purposes  of  a 
perimeter  fence  for  potentially 
dangerous  animals  is  to  act  as  a 
secondary  containment  system  and 
reduce  the  possibility  that  the  animals 
will  escape  from  the  facility  and  be 
harmed  during  recapture  and  control. 
We  believe  that,  with  the  exception  of 
polar  bears,  marine  mammals  are  not 
considered  potentially  dangerous 
animals  for  the  purposes  of  the 
perimeter  fence  requirements.  Most 
marine  mammals  are  either  confined  to 
their  pools  (cetaceans)  or  cannot  climb 
or  jump  over  a  6-foot  fence.  Therefore, 
we  do  not  feel  that  an  8-foot  fence  is 
necessary  for  marine  mammals  such  as 
seals,  sea  lions,  walruses,  dolphins, 
whales,  sea  otters,  or  manatees. 
Moreover,  as  explained  earlier,  we 
recognize  that  a  lower  fence  may  be 
appropriate  in  some  circumstances.  The 
rule  provides  for  the  use  of  a  lower 
fence  with  the  written  approval  of  the 
Administrator.  If  local  zoning 
requirements  preclude  a  perimeter  fence 
of  the  required  height,  then  alternative 
measures  would  have  to  be  employed. 

Several  commenters  questioned 
whether  a  fence  8  feet  in  height  would 
prevent  small  animals,  such  as  dogs, 
skunks  and  raccoons,  from  turmeling 
under  or  climbing  over  the  fence.  Some 
stated  that  small  rodents,  birds,  insects, 
and  bats  can  transmit  disease  and  would 
not  be  deterred  by  the  perimeter  fence. 
Another  commenter  requested 
documentation  that  demonstrates  that 
the  proposed  perimeter  fence 
requirement  would  help  prevent 
animals,  especially  marine  mammals, 
from  being  exposed  to  disease. 
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We  realize  that  the  perimeter  fence 
may  not  prevent  a  determined  animal 
from  entering  the  facility.  We  also 
realize  that  small  rodents,  birds,  insects, 
and  bats  may  get  under  or  over  a 
perimeter  fence  and  transmit  diseases. 
There  are  a  number  of  ways  a  facility 
can  deal  with  these  issues,  including  the 
use  of  effective  pest  control  programs 
for  nuisance  or  potentially  hazardous 
insects,  birds,  or  other  animals.  This 
rule  is  intended  to  supplement  such 
control  measures  by  minimizing 
exposure  to  imwanted  animals.  A 
perimeter  fence  will  help  restrict  small 
animals'  access  to  animals  in  a  facility. 
Exclusion  of  these  small  animals  will 
help  prevent  confined  animals  from 
being  exposed  to  diseases  such  as  rabies 
and  distemper  and  to  vectors  such  as 
ticks  and  fleas.  The  use  of  a  perimeter 
fence  as  a  disease  control  measure  is 
based  on  epidemiological 
considerations,  disease  transmission 
theories,  and  our  experience  of  more 
than  20  years  with  the  protection  of 
animals  at  regulated  facilities. 
Obviously,  fencing  as  a  disease  control 
measiire  is  more  significant  in  some 
circiunstances  tBan  others  and  indeed 
may  be  insignificant  in  some 
circumstances. 

One  commenter  requested  the  number 
of  polar  bears  that  have  escaped  from  a 
fecility  within  the  last  5  years.  This 
commenter  also  wanted  to  know  if  any 
polar  bears  were  killed  during  recapture 
or  control.  The  commenter  maintained 
that  the  proposed  perimeter  fence 
requirements  for  polar  bears  were  overly 
cautious  and  unwarranted.  Another 
commenter  stated  that  perimeter  fencing 
should  be  required  only  if  there  is  a 
known  problem  or  history  of  problems 
at  the  facility. 

We  are  promulgating  this  rule,  in  part, 
to  prevent  possible  problems  due  to  the 
escape  of  animals  and  not  as  a  response 
to  the  escape  of  an  animal.  Oxir 
experience  of  more  than  20  years  with 
the  protection  and  secondary 
containment  of  animals  at  regulated 
facilities  has  shown  that  the  use  of 
perimeter  fences  is  effective  as  a 
secondary  containment  system  and  as  a 
means  of  protecting  animals  frt>m  the 
entry  of  other  animals  and  unauthorized 
persons.  The  purpose  of  the  Animal 
Welfare  regulations  is  to  provide  for  the 
humane  handling,  care,  treatment,  and 
transportation  of  regulated  animals  with 
the  intent  of  preventing  problems 
whenever  possible  rather  than  waiting 
for  problems  to  occur.  We  do  not  believe 
that  polar  bears  are  less  dangerous  than 
other  bears  or  that  they  should  be 
treated  differently  in  the  context  of  this 
rule. 


Several  commenters  requested  that 
the  perimeter  fence  requirements  apply 
only  to  small,  urban  establishments 
because  a  6- foot  perimeter  fence  may 
draw  attention  to  a  facility  and  prompt 
unauthorized  people  to  attempt  to  enter 
the  facility.  We  do  not  believe  that  a 
perimeter  fence  would  make  a  facility 
less  seciu^  and,  accordingly,  do  not 
adopt  this  suggestion. 

Several  commenters  asked  how 
APHIS  determined  that  a  minimum 
space  of  3  feet  between  the  primary 
enclosure  and  the  perimeter  fence  was 
sufficient.  One  commenter  stated  that 
the  distance  was  arbitrary,  and  another 
commenter  stated  that  3  feet  was 
insufficient  to  prevent  a  person  from 
sticking  a  pole  or  other  object  through 
a  fence  to  injure  an  animal  or  allow 
adequate  room  for  routine  maintenance 
and  repair. 

The  proposal  identified  3  feet  as  the 
minimum  distance  between  the 
perimeter  fence  and  any  primary 
enclosure.  This  distance  is  based  on 
APHIS'  experience  at  Animal  Welfare 
Act  regulated  facilities.  In  addition,  this 
distance  incorporates  the  minimum 
distance  that  allows  safe  cleaning  of  the 
area  between  the  perimeter  fence  and 
any  primary  enclosings.  This  distance 
also  provides  sufficient  distance  to 
prevent  casual  contact  between 
someone  or  something  outside  the 
perimeter  fence  and  the  animal  within 
its  primary  enclosure. 

One  commenter  stated  that  the  best 
way  to  prevent  an  animal's  escape  is  to 
use  double-gated  and  locked  entrances 
rather  than  perimeter  fencing.  The 
commenter  also  suggested  that  we 
require  all  facilities  to  use  double-gated 
and  locked  entrances. 

We  do  not  believe  it  is  necessary  to 
require  one  type  of  primary  enclosure 
containment  system.  We  require  all 
primary  enclosures  to  be  of  sufficient 
strength  to  contain  the  animals.  The 
perimeter  fence  or  an  approved 
alternative  should  be  designed  to 
prevent  the  entry  of  animals  and 
imauthorized  persons,  protect  against 
disease  exposing,  and  act  as  a  secondary 
containment  system. 

Temporary  Versus  Permanent  Facilities 

Several  commenters  questioned 
whether  a  perimeter  fence  is  necessary 
only  for  a  permanent  facility  at  which 
an  animal  is  housed  or  if  it  is  also 
necessary  for  locations  where  traveling 
animal  shows  temporarily  house 
animals.  Some  of  these  commenters 
maintained  that  the  regulations  should 
not  include  locations  where  traveling 
animal  shows  temporarily  house 
animals.  One  commenter  stated  that  the 


regulations  should  include  requirements 
for  marine  mammals  in  traveling  shows. 

The  intent  of  the  Act  is  to  provide  for 
the  humane  handling,  care,  treatment, 
and  transportation  of  animals  covered 
by  the  Act  at  all  times.  This  includes 
animals  that  are  traveling  and 
temporarily  housed  outdoors.  The 
proposed  rule  applied  to  all  outdoor 
housing  facilities  for  marine  mammals 
and  certain  other  regulated  animals,  and 
did  not  exclude  temporary  traveling 
facilities.  However,  for  temporary 
traveling  facilities,  equivalent 
alternatives  may  be  more  practical  and 
less  burdensome  than  perimeter  fencing. 
Fiulher,  imlike  the  situation  for 
operators  of  permanent  facilities,  it 
would  be  difficult  for  traveling 
exhibitors  to  obtain  advance  approval 
for  their  alternative  security  measures  at 
each  site.  Accordingly,  the  proposed 
rule  is  modified  to  provide  flexibility  to 
traveling  facilities.  This  final  rule 
provides  in  §  3.103(c)(4)  for  marine 
mammals  and  §  3.127(d)(4)  for  certain 
other  animals  that  alternative  security 
measures  may  be  used  without  prior 
approval.  However,  if  the  alternative 
measures  used  by  the  traveling  exhibitor 
are  foimd  to  be  insufficient  during  an 
inspection,  the  exhibitor  will  be 
required  to  employ  compliant 
alternative  measures. 

Several  commenters  requested 
clarification  regarding  the  area  that 
would  need  to  be  enclosed  by  a 
perimeter  fence.  As  discussed  above,  the 
area  or  areas  where  animals  are  in 
outdoor  housing  facilities  would  have  to 
be  enclosed  by  one  or  more  fences, 
unless  an  exception  or  exemption 
applies. 

Several  commenters  asked  if  "outdoor 
facility"  meant  outdoor  activities  and 
stated  that  the  rule  should  not  include 
outdoor  activities.  The  regulation  is 
intended  to  apply  to  facilities  rather 
than  to  the  activities  that  may  occur 
within  them  (or  elsewhere).  Thus,  it  is 
not  intended  that  a  circus  parade,  for 
example,  would  have  to  be  enclosed  by 
a  fence.  However,  the  occurrence  of  an 
activity,  such  as  a  performance  or  other 
exhibition  within  a  fricility,  would  not 
remove  the  facility  from  the 
requirements  of  this  rule. 

One  of  the  commenters  asked  if 
"outdoor  facility"  included  a  permanent 
facility.  Outdoor  facilities  can  be  either 
temporary  or  permanent  (traveling 
facilities  have  been  discussed  above). 

Exemptions  from  the  Perimeter  Fence 
Requirements 

Several  commenters  asked  how  an 
exemption  from  the  perimeter  fence 
requirements  could  be  granted  by  the 
Administrator  and  whether  an 
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exemption  is  one-time  only  or  would  be 
panted  on  an  annual  basis.  One 
commenter  asked  what  occurs  in  the 
event  that  a  facility's  physical 
environment  does  not  allow  the 
placement  of  a  perimeter  fence.  An 
additional  commenter  asked  if  an 
APHIS  inspector  will  make  a 
recommendation  to  the  Administrator 
for  approval  of  the  exemption. 

If  a  facility  wishes  to  use  a  perimeter 
fence  that  does  not  meet  the  regulatory 
requirements,  including,  but  not  limited 
to,  height  requirements,  or  if  a  facility 
wishes  to  use  alternative  security 
measures,  the  facility  must  obtain 
written  approval  from  the 
Administrator.  (As  discussed  above, 
traveling  facilities  may  employ 
alternative  security  measiues  without 
prior  approval.)  No  particular  method  of 
requesting  approval  for  alternative 
fencing,  natiu-al  barriers,  or  alternative 
seciirity  measures  is  required.  Requests 
may  be  submitted  to  the  facility's 
inspector,  the  regional  director  for 
Animal  Care  in  the  area  where  the 
facility  is  located,  or  the  Deputy 
Administrator  for  Animal  Care.  All 
information  relevant  to  the  request  will 
be  reviewed,  including,  but  not  limited 
to,  supporting  doctmientation  submitted 
by  the  facility  and  any  relevant 
information  fit)m  the  APHIS  inspector 
responsible  for  the  facility.  Each 
evaluation  will  take  into  account  the 
alternative  measures  proposed,  the 
species  of  the  animals  involved,  and  any 
other  relevant  information.  The  licensee 
or  registrant  will  have  to  demonstrate 
that  the  proposed  alternative  measures 
would  accomplish  the  goals  of 
providing  a  secondary  contaiiunent 
system  for  the  animals  and  of 
preventing  unwanted  animals  and 
unauthorized  persons  from  gaining 
access  to  the  animals.  Because  this 
determination  is  dependent  upon  the 
circumstances  of  each  case,  approval 
may  not  be  given  for  a  specified  period 
of  time  but  must  be  reevaluated  if  the 
circumstances  change  or  if  experience 
demonstrates  that  the  alternative 
measures  are  not,  in  fact,  effective. 

One  commenter  expressed  concern 
that  supporting  dociunentation, 
includhig  security  plans,  submitted 
with  a  request  for  approval  of 
alternative  fencing  or  seciuity  measures 
could  be  subject  to  disclosure  imder  the 
Freedom  of  Information  Act 

APHIS  recognizes  this  concern. 
However,  we  do  not  contemplate  that 
the  request  include  documentation  that, 
if  revealed,  would  residt  in  the  defeat  of 
the  seciirity  measures.  If  a  licensee 
believes  that  disclosure  would  pose  a 
problem,  the  supporting  documentation 


could  be  reviewed  on  site  by  the 
inspector. 

Wildlife  Reserves 

Several  commenters  stated  that 
facilities,  such  as  wildlife  reserves,  that 
maintain  animals  on  very  large  tracts  of 
land  and  that  adequately  contain  such 
animals  should  be  exempt  from  the 
perimeter  fence  requirements.  Another 
commenter  asked  whether  such  a 
facility  would  need  to  install  two 
fences,  one  as  a  primary  enclosure  and 
one  around  the  perimeter  of  its  entire 
acreage.  This  commenter  also  asked 
whether  the  natxually  occurring  wildlife 
within  the  facility  would  have  to  be 
destroyed. 

APHIS  recognizes  the  existence  of 
facilities  such  as  wildlife  reserves  where 
small  mammals  and  hoofed  animals 
such  as  deer  may  be  adequately 
confined  by  a  fence  rather  than  cages. 
APHIS  also  recognizes  that,  in  such 
circiunstances,  a  perimeter  fence  3  feet 
outside  the  enclosure  fence  would  add 
little  to  the  security  of  the  animals' 
confinement.  Further,  animals  roaming 
within  a  very  large  tract  of  land  require 
little  protection  from  human  or  animal 
intruders.  Thus,  while  a  deer  caged  in 
a  typical  zoo  needs  protection  from 
human  and  animal  intruders,  deer  in  a 
wildlife  reserve  would  be  able  to  flee 
unwanted  contact.  As  previously  noted, 
this  final  rule  provides  alternatives  and 
exceptions  to  perimeter  fencing 
requirements,  and  it  should  be  possible 
for  facilities  that  consist  of  large  tracts 
of  land  to  comply  with  the  rule  without 
incurring  significant  additional  costs. 
However,  because  the  appropriateness 
of  confining,  animals  (odier  than  farm 
animals)  simply  by  a  fence  is  highly 
dependent  upon  the  circumstances,  it  is 
necessary  to  require  that  alternative 
security  measures  be  submitted  and 
approved. 

'This  rule  does  not  require  that 
naturally  occurring  wildlife  be 
eliminated  from  wildlife  reserves. 
However,  each  facility  is  responsible  for 
the  health  and  safety  of  the  regulated 
animals  maintained  on  its  premises. 
Facilities  that  experience  problems  as  a 
result  of  the  naturally  occurring  wildlife 
must  address  such  situations 
appropriately. 

Marine  Mammal  Enclosures 

One  commenter  questioned  why  a 
perimeter  fence  is  only  necessary  for  the 
land-side  portion  of  a  marine  mammal 
enclosiue  and  not  the  waterside  portion 
to  prevent  the  escape  of  the  captive 
marine  mammals.  Two  conunenters 
questioned  the  need  for  the  proposed 
perimeter  fence  requirements  for  marine 
mammals.  One  commenter  stated  that 


the  proposed  regulations  were 
redundant.  The  other  commenter 
pointed  out  that  in  §  3.101,  paragraph 
(a)(1)  already  requires  that  outdoor 
facilities  contain  the  animals  and 
restrict  the  entrance  of  unwanted 
animals,  and  paragraph  (a)(2)  requires 
that  all  marine  manunals  be  protected 
from  abuse  and  harassment  by  the 
viewing  public  by  the  use  of  a  sufficient 
number  of  employees  or  attendants  to 
supervise  the  viewing  public,  or  by 
physical  barriers,  such  as  fences,  walls, 
glass  partitions,  or  distance  or  both. 
This  commenter  also  referred  to 
language  developed  by  the  Marine 
Mammal  Negotiated  Rulemaking 
Advisory  Committee,  which  calls  for 
lagoons  and  similar  natural  seawater 
facilities  to  maintain  effective  barrier 
fences,  or  other  appropriate  measures, 
on  all  sides  of  the  enclosure  not 
contained  by  dry  land.  (The  proposed 
rule  that  contains  the  language 
developed  by  the  Marine  Mammal 
Negotiated  RiUemaking  Advisory 
Committee  was  published  in  the 
Federal  Register  on  February  23,  1999 
(64  FR  8735-S755,  Docket  No.  93-076- 

D). 

We  gave  careful  consideration  to  these 
issues  when  we  developed  the  proposed 
rule.  Based  upon  all  available 
information,  we  believe  that  the 
placement  of  a  secondary  barrier  at 
natiual  seawater  enclosures  creates 
unacceptable  risks  for  the  marine 
mammals  contained  within  them.  All 
natural  seawater  enclosures  for  marine 
manunals,  like  land-based  enclosures, 
are  required  to  contain  the  animals 
within  them.  This  includes,  among 
other  things,  a  barrier  to  prevent  escape 
by  contained  animals  and  access  by 
imwanted  animals.  We  believe  that  the 
placement  of  a  secondary  barrier  in  the 
water  has  a  higher  risk  of  causing  a 
marine  mammal  to  become  entangled 
and  hml  or  drowned.  A  second  barrier 
also  could  impede  the  water  circulation 
within  the  primary  enclosure  and 
endanger  the  health  of  the  marine 
mammals.  The  placement  of  a  perimeter 
fence  aroimd  the  land  portion  of  a 
marine  mammal  facility  will  provide 
protection  from  the  entry  of  intruders. 

One  coDunenter  maintained  that  the 
terms  "lagoon"  or  "natural  seawater 
fecility"  should  replace  the  term  "sea 
pen"  to  maintain  consistency  with  the 
language  used  in  the  marine  mammal 
negotiated  rulemaking.  This  commenter 
also  said  that  the  term  "surrounding 
land"  needed  clarification. 

We  agree  that  the  terms  "lagoon"  and 
"natural  seawater  facility"  more 
accurately  reflect  ciurent  industry 
terminology.  Therefore,  this  final  rule 
uses  the  term  lagoons  or  other  natural 
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seawater  facilities,  rather  than  sea  pens. 
Also,  this  final  rule  refers  to  "abutting 
land"  rather  than  "surrounding  land"  in 
reference  to  lagoons  or  other  natiiral 
seawater  facilities  that  are  not 
surrounded  by  land.  The  perimeter 
fence  is  to  be  placed  around  this  portion 
of  the  land  for  fecilities  with  lagoons  or 
other  natural  seawater  facilities  and  may 
stop  at  the  shoreline  as  defined  by  low 
tide. 

Other  Conunenta 

One  commenter  asked  if  the  perimeter 
fence  had  to  be  constructed  of  chain 
link.  The  rule  does  not  specify  the  type 
of  materials  with  which  the  perimeter 
fence  must  be  constructed.  However,  the 
materials  must  be  adequate  to 
accomplish  the  piuposes  of  the  fence. 
For  example,  §  3.125(a)  requires  that  the 
facility,  which  would  include  the 
perimeter  fence,  "must  be  constructed 
of  such  material  and  of  such  strength  as 
appropriate  for  the  animals  involved." 

Several  commenters  stated  that  the 
rule  shoidd  include  a  "grandfather 
clause"  so  that  facilities  that  do  not 
currently  have  perimeter  fencing  are  not 
required  to  install  perimeter  fencing.  As 
noted  above,  in  order  to  provide 
flexibility  to  licensees  and  registrants, 
the  final  nUe  provides  alternatives  to 
the  use  of  a  perimeter  fence. 

One  commenter  stated  that  an 
animal's  well-being  is  not  measurable 
and  that  the  proposal  should  be  based 
on  measurable  standards;  however,  the 
commenter  did  not  provide  further 
information.  We  acknowledge  that  well- 
being  may  not  be  tangibly  measiirable; 
however,  perimeter  fencing  will  help 
prevent  animals  from  being  harmed  by 
outside  animals  or  unauthorized 
persons,  provide  protection  against 
exposure  to  disease,  and  reduce  the  risk 
of  the  animals  being  harmed  should 
they  escape  their  primary  enclosure. 

One  commenter  asked  if  bison,  elk, 
emu,  and  ostriches  are  included  uiKler 
the  rule.  The  Act  covers  most  warm- 
blooded species  used  for  regulated 
purposes.  If  elk  and  bison  are 
maintained  for  regulated  purposes  in 
outdoor  housing  ^cilities,  then  these 
facilities  would  be  subject  to  the 
provisions  of  this  rule.  However,  at  this 
time,  birds,  including  emu  and 
ostriches,  are  not  covered  by  the 
regulations. 

One  commenter  stated  that  phrases 
such  as  "potentially  dangerous  animals" 
and  "natural  barrier"  were  too  broad  or 
vague  and  needed  clarification.  This 
commenter  also  asked  what  we 
considered  a  public  zoo.  We  do  not 
believe  that  an  exhaustive  list  of  every 
potentially  dangerous  animal  would  be 
helpful.  We  believe  that  the  examples 


given  in  the  rule  will  be  more  helpful. 
We  also  believe  that  the  meaning  of  the 
term  "natural  barrier"  is  clear.  As 
previously  noted,  this  final  rule  uses  the 
term  "effective  natural  barrier"  rather 
than  the  term  "impenetrable  natural 
barrier."  Our  use  of  the  term  "public 
zoo"  was  intended  to  refer  to  the 
common  use  of  the  term  to  indicate  a 
zoo  that  is  open  to  the  public. 

Therefore,  for  the  reasons  given  in  the 
proposed  rule  and  in  this  final  rule,  we 
are  adopting  the  proposed  rule  as  a  final 
rule,  with  the  changes  discussed  above, 
and  with  other  nonsubstantive  changes 
for  clarity. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and,  Uierefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  final  rule  will  amend  the  Animal 
Welfare  regulations  by  requiring  that  a 
perimeter  fence  be  placed  around 
outdoor  housing  facilities  for  marine 
mammals  and  certain  other  regulated 
animals. 

Class  A  and  B  dealers.  Class  C 
exhibitors,  registered  exhibitors,  and 
research  facilities  are  the  entities  that 
will  be  affected  by  the  perimeter  fence 
requirement.  Class  A  dealers  breed  and 
raise  animals  to  sell  for  research, 
teaching,  or  exhibition;  Class  B  dealers 
include  brokers  and  operators  of 
auctions  sales  for  animals;  and  Class  C 
licensees  and  registered  exhibitors 
include  exhibitors  such  as  animal  acts, 
carnivals,  circuses,  and  zoos.  Research 
facilities  include  schools,  institutions, 
organizations,  or  persons  who  use  live 
animals  in  research,  tests,  or 
experiments. 

There  are  about  4,000  licensed 
dealers,  2,200  regulated  exhibitors,  and 
1 ,300  registered  research  facilities. 
However,  the  vast  majority  of  the 
licensed  dealers  are  involved  only  with 
dogs  and  cats  and  would  not  be  affected 
by  this  rule.  Likewise,  the  vast  majority 
of  research  facilities  do  not  use  marine 
mammals  or  "animals  other  than  dogs, 
cats,  rabbits,  hamsters,  guinea  pigs, 
nonhuman  primates,  and  marine 
mammals."  Further,  most  of  the 
research  facilities  that  do  hold  animals 
subject  to  this  final  rule  would  hold 
farm  animals,  for  which  this  rule 
imposes  only  minimal  burdens. 
According  to  the  Small  Business 
Administration  (SBA)  size  standards, 
more  than  50  percent  of  zoos  are 
considered  large  businesses.  Although 
more  than  50  percent  of  the  zoos  are 


considered  large  businesses,  most 
exhibitors  would  be  considered  small 
businesses.  Most  dealers  in  "exotic 
animals"  are  also  smeill  businesses. 

This  final  rule  has  been  modified  in 
several  respects  in  response  to  the 
comments  in  order  to  reduce  the 
burdens  on  small  businesses.  Also,  this 
rule  provides  that  perimeter  fences  will 
not  be  required  until  6  months  after  the 
effective  date  of  this  rule  in  order  to  give 
small  entities  additional  time  to  comply. 

We  received  several  comments 
regarding  the  regulatory  flexibility 
analysis.  These  comments  are  discussed 
below. 

One  commenter  requested 
clarification  regarding  the  relationship 
between  wildlife  and  the  Small 
Business  Administration. 

We  assume  that  this  commenter  is 
referring  to  the  Regulatory  Flexibility 
Act  section  of  the  proposed  rule  where 
we  referenced  the  SBA  size  standards  of 
zoos.  All  regulatory  actions  must  be 
evaluated  under  the  Regulatory 
Flexibility  Act  for  their  effect  on  small 
entities. 

Several  commenters  stated  that  the 
estimated  cost  of  compliance  that  we 
provided  in  the  regulatory  flexibility 
analysis  was  too  low  and  that  installing 
a  perimeter  fence  woidd  be  more 
burdensome  and  costly  than  the 
analysis  showed.  These  commenters 
stated  that  the  proposal  did  not  consider 
physical  limitations  of  a  site  or  the  costs 
for  labor,  posts,  rails,  gates,  and 
excavations. 

These  comments  have  been  carefully 
considered,  and  the  final  rule  places  a 
greater  emphasis  on  alternative 
measures.  However,  based  on  the 
comments  we  received,  we  realize  that 
our  estimate  of  the  cost  of  fencing  in  the 
proposal  was  too  low.  Based  on  current 
prices  for  fence  material  only,  a  6-foot- 
high,  commercial-quality  fence  would 
cost  approximately  $2  per  linear  foot, 
and  an  8-foot-high,  commercial-quality 
fence  would  cost  approximately  $3  per 
linear  foot.  For  typical  commercial 
installation,  the  cost  would  be  about  $10 
to  $15  per  linear  foot  for  a  6-foot-high 
chain  link  fence  and  about  $14  to  $18 
per  linear  foot  for  an  8-foot-high  chain 
link  fence.  (This  would  include  fencing 
hardware  and  installation.)  However, 
we  expect  that  most  affected  entities 
would  iiistall  the  fencing  themselves. 

Another  commenter  expressed 
concern  regarding  the  economic  impact 
on  small  entities.  The  commenter 
maintained  that  small  entities  would  be 
negatively  affected.  We  believe  that  the 
burdens  imposed  by  this  final  rule  are 
both  minimal  and  necessary.  Many  of 
the  small  entities  affected  by  the  rule 
woiUd  be  traveling  exhibitors.  As 
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discussed  above,  we  have  provided 
great  flexibility  for  traveling  exhibitions. 

One  commenter  requested  the  number 
of  large  and  small  entities  that  would  be 
affected  by  this  rule. 

We  recognize  that  this  rule  will  affect 
each  facility,  regardless  of  size,  to  a 
different  degree.  We  believe  that  only  10 
percent  of  licensed  dealers  will  be 
affected  by  this  rule  because  the 
remaining  90  percent  breed  or  trade 
animab,  such  as  dogs  and  cats,  that  are 
not  subject  to  this  final  rule.  Most  of  the 
dealers  who  would  be  subject  to  the  rule 
already  have  a  perimeter  fence  or  other 
measures  that  would  be  satisfactory. 

In  addition,  most  research  facilities 
will  be  unaffected  by  this  rule  because 
they  do  not  use  outdoor  housing 
facilities.  In  fact,  we  estimate  that 
greater  than  90  percent  of  research 
facilities  are  solely  indoor  facilities. 
Further,  the  vast  majority  of  research 
facilities  that  use  animals  subject  to  this 
rule  would  be  using  farm  animals  for 
which  only  minimd  burdens  are 
.  imposed  by  this  rule. 

Several  commenters  stated  that  the 
cost  of  a  perimeter  fence  could  be  quite 
high.  We  have  taken  the  cost  of 
perimeter  fencing  under  careful 
consideration.  This  final  rule  provides 
for  alternatives  to  perimeter  fencing  that 
minimize  costs  to  affected  facilities. 

Under  these  circmnstances,  the 
Administrator  of.the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  vdth 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regidations,  or  policies,  imless  they 
present  an  irreconcilable  conflict  with 
this  rule.  The  Act  does  not  provide 
administrative  procedures  which  must 
be  exhausted  prior  to  a  judicial 
challenge  to  the  provisions  of  this  rule. 

Paperwork  Reduction  Act 

One  commenter  disagreed  with  the 
estimated  burden  of  information 
collection.  The  commenter  stated  that 
we  underestimated  the  burden  because 
some  respondents  may  require  approval 


for  alternatives  to  the  use  of  perimeter 
fencing  for  more  than  one  outdoor 
facility. 

Our  estimated  burden  was  based  on  a 
facility  submitting  one  request  for 
approval  of  alternative  fencing  or 
alternative  security  measures.  If  a 
facility  has  multiple  sites  that  are 
geographically  separated  and  wishes  to 
request  approval  for  alternatives  to  the 
use  of  perimeter  fencing  for  each  site,  it 
may  be  necessary  to  submit  more  than 
one  request.  However,  we  believe  this 
scenario  would  be  unusual,  and  that  the 
estimated  burden  is  accurate.  In  fact,  the 
biuden  should  be  somewhat  less  than 
estimated  in  the  proposed  rule  because 
of  the  provisions  for  exemptions  and 
other  changes  in  this  final  rule. 

In  accordance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  information 
collection  or  recordkeeping 
requirements  included  in  this  final  rule 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB).  The 
assigned  OMB  control  niunber  is  0579- 
0093. 

List  of  Subjects  in  9  CFR  Part  3 

Animal  welfare,  Marine  mammals. 
Pets,  Reporting  and  recordkeeping 
requirements,  Research,  Transportation. 

Accordingly,  we  are  amending  9  CFR 
part  3  as  follows: 

PARTS-STANDARDS 

1.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2131-2159;  7  CFR  2.22, 
2.80,  and  371.2(d). 

2.  Section  3.103  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§3.103    Facilities,  outdoor. 

***** 

(c)  Perimeter  fence.  On  and  after  May 
17,  2000.  all  outdoor  housing  facilities 
(i.e.,  facilities  not  entirely  indoors)  must 
be  enclosed  by  a  perimeter  fence  that  is 
of  sufficient  height  to  keep  animals  and 
unauthorized  persons  out.  Fences  less 
than  8  feet  high  for  polar  bears  or  less 
than  6  feet  high  for  other  marine 
mammals  must  be  approved  in  writing 
by  the  Administrator.  The  fence  must  be 
constructed  so  that  it  protects  marine 
mammals  by  restricting  animals  and 
unauthorized  persons  from  going 
through  it  or  imder  it  and  having 
contact  with  the  marine  mammals,  and 
so  that  it  can  function  as  a  secondary 
containment  system  for  the  animals  in 
the  facility  when  appropriate.  The  fence 
must  be  of  sufficient  distance  from  the 
outside  of  the  primary  enclosure  to 
prevent  physical  contact  between 


animals  inside  the  enclosure  and 
animals  or  persons  outside  the 
perimeter  fence.  Such  fences  less  than  3 
feet  in  distance  from  the  primary 
enclosure  must  be  approved  in  writing 
by  the  Administrator.  For  natiu^ 
seawater  facilities,  such  as  lagoons,  the 
perimeter  fence  must  prevent  access  by 
animals  and  unauthorized  persons  to 
the  natural  seawater  facility  from  the 
abutting  land,  and  must  encompass  the 
land  portion  of  the  facility  fitjm  one  end 
of  the  natural  seawater  facility  shoreline 
as  defined  by  low  tide  to  the  other  end 
of  the  natiual  seawater  facility  shoreline 
defined  by  low  tide.  A  perimeter  fence 
is  not  required: 

(1)  Where  the  outside  walls  of  the 
primary  enclosure  are  made  of  stxudy, 
durable  material,  which  may  include 
certain  types  of  concrete,  wood,  plastic, 
metal,  or  glass,  and  are  high  enough  and 
constructed  in  a  manner  that  restricts 
entry  by  animals  and  unauthorized 
persons  and  the  Administrator  gives 
written  approval;  or 

(2)  Where  the  outdoor  housing  facility 
is  protected  by  an  effective  natural 
barrier  that  restricts  the  marine 
mammals  to  the  facility  and  restricts 
entry  by  animals  and  unauthorized 
persons  and  the  Administrator  gives 
written  approval;  or 

(3)  Where  appropriate  alternative 
security  measures  are  employed  and  the 
Administrator  gives  written  approval;  or 

(4)  For  traveling  facilities  wnere 
appropriate  alternative  seciuity 
measiues  are  employed. 

3.  Section  3.127  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

S  3.127    Faciltties,  outdoor. 

***** 

(d)  Perimeter  fence.  On  or  after  May 
17,  2000,  all  outdoor  housing  facilities 
(i.e.,  facilities  not  entirely  indoors)  must 
be  enclosed  by  a  perimeter  fence  that  is 
of  sufficient  height  to  keep  animals  and 
unauthorized  persons  out.  Fences  less 
than  8  feet  high  for  potentially 
dangerous  animals,  such  as,  but  not 
limited  to.  large  felines  (e.g.,  lions, 
tigers,  leopards,  cougars,  bobcats,  etc.), 
bears,  wolves,  rhinoceros,  and 
elephants,  or  less  than  6  feet  high  for 
other  animals  must  be  approved  in 
writing  by  the  Administrator.  The  fence 
must  be  constructed  so  that  it  protects 
the  animals  in  the  facility  by  restricting 
animals  and  unauthorized  persons  from 
going  through  it  or  imder  it  and  having 
contact  with  the  animals  in  the  facility, 
and  so  that  it  can  function  as  a 
secondary  containment  system  for  the 
animals  in  the  facility.  It  must  be  of 
sufficient  distance  from  the  outside  of 
the  primary  enclosure  to  prevent 
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physical  contact  between  animals  inside 
the  enclosure  and  animals  or  persons 
outside  the  perimeter  fence.  Such  fences 
less  than  3  feet  in  distance  from  the 
primary  enclosure  must  be  approved  in 
writing  by  the  Administrator.  A 
perimeter  fence  is  not  required: 

(1)  Where  the  outside  walls  of  the 
primary  enciosvire  are  made  of  stiudy, 
diuable  material,  which  may  include 
certain  types  of  concrete,  wood,  plastic, 
metal,  or  glass,  and  are  high  enough  and 
constructed  in  a  manner  that  restricts 
entry  by  animals  and  imauthorized 
persons  and  the  Administrator  gives 
written  approval;  or 

(2)  Where  the  outdoor  housing  facility 
is  protected  by  an  effective  natiual 
bairier  that  restricts  the  animals  to  the 
facility  and  restricts  entry  by  animals 
and  unauthorized  persons  and  the 
Administrator  gives  written  approval;  or 

(3)  Where  appropriate  alternative 
security  measures  are  employed  and  the 
Administrator  gives  written  approval;  or 

(4)  For  traveling  facilities  where 
appropriate  alternative  security 
measures  are  employed;  or 

(5)  Where  the  outdoor  housing  facility 
houses  only  farm  animals,  such  as,  but 
not  limited  to,  cows,  sheep,  goats,  pigs, 
horses  (for  regulated  purposes),  or 
donkeys,  and  the  facility  has  in  place 
effective  and  customary  containment 
and  seciuity  measiu«s. 

Done  in  Washington,  E)C,  this  8th  day  of 
October  1999. 
Craig  A.  Reed, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  99-27135  Filed  10-15-99;  8:45  am] 
BM.IJNO  COOE  3410-44-U 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  741 
RIN  3133-AC22 

Raquiramants  for  Insurance 

agency:  National  Credit  Union 
Administration  (NCUA). 
action:  Final  rule. 

summary:  NCUA  is  issuing  a  final  rule 
that  revises  NCUA  rules  concerning 
capitalization  of  the  share  insvuance 
fund  through  the  maintenance  of  a 
deposit  by  each  insured  credit  union, 
payment  of  an  insurance  premium,  and 
equity  distribution.  NCUA  is  making 
these  revisions  to  conform  its  regulation 
with  changes  to  the  Federal  Credit 
Union  Act  required  under  the  Credit 
Union  Membership  Access  Act 
(CUMAA). 


DATES:  This  rule  is  effective  January  1, 

2000. 

ADDRESSES:  National  Credit  Union 

Administration,  1775  Duke  Street, 

Alexandria,  Virginia  22314-3428. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  C.  Winans,  Chief  Financial 

Officer,  Office  of  the  Chief  Financial 

Officer,  at  the  above  address  or 

telephone:  (703)  518-6570;  or  Regina  M. 

Metz,  Staff  Attorney,  Division  of 

Operations,  Office  of  General  Coimsel, 

at  the  above  address  or  telephone:  (703) 

518-6540. 

SUPPLEMENTARY  INFORMATION: 

Background 

CUMAA  was  enacted  into  law  on 
August  7, 1998.  Public  Law  105-21. 
Section  302  of  CUMAA  amends  section 
202  of  the  Federal  Credit  Union  Act 
providing  for  requirements  for  obtaining 
and  maintaining  share  insurance 
coverage  from  the  National  Credit  Union 
Share  Insurance  Fund  (NCUSIF).  12 
U.S.C.  1782.  The  revisions  concern 
capitalization  of  the  share  insurance 
fund  through  the  maintenance  of  a  one 
percent  deposit  by  each  insured  credit 
union,  payment  of  an  insurance 
premiiun,  and  distribution  of  fund 
equity.  CUMAA  also  adds  provisions 
concerning  the  NCUSIF's  equity  ratio 
and  available  assets  ratio.  The 
amendments  to  the  Federal  Credit 
Union  Act  will  become  effective  January 
1,  2000.  Accordingly,  on  May  27, 1999, 
NCUA  issued  a  proposed  rule  with 
request  for  comments  revising  §  741.4  to 
implement  the  provisions  of  section  302 
of  CUMAA.  64  FR  28415  (May  26, 
1999).  The  Board  also  requested 
comments  on  the  level  at  which  it 
should  set  the  normal  operating  level  of 
\he  NCUSIF  for  the  year  2000.  After 
revievtring  the  comments,  the  NCUA 
Board  is  adopting  the  final  rule 
unchanged  from  the  proposed  rule. 

Summary  of  Comments 

NCUA  received  18  comment  letters: 
12  from  credit  unions,  four  from  credit 
union  trade  associations,  and  two  from 
bank  trade  associations. 

General  Comments 

Although  CUMAA  specifically 
mandates  most  of  the  amendments  in 
the  proposed  rule,  NCUA  received 
several  comments  on  these  statutorily 
required  provisions.  NCUA  also 
received  several  other  comments  that 
fell  outside  the  scope  of  the  proposed 
rule  and  we  have  noted  this  in  the 
specific  sections  below.  The  majority  of 
relevant  comments  were 
recommendations  concerning  the 
NCUSIF's  normal  operating  level.  These 


comments  are  discussed  in  the  section 
on  the  normal  operating  level  below. 

Section  741.4(c)  One  Percent  Deposit 

This  paragraph  incorporates  the 
provision  of  CUMAA  that  requires 
NCUA  to  adjust  the  deposit  amount 
semiannually  for  insured  credit  unions 
with  assets  of  $50  million  or  more, 
while  retaining  the  annual  adjustment 
requirement  for  credit  unions  with  less 
than  $50  million  in  assets.  NCUA 
received  two  comments  on  this 
paragraph.  The  first  comment  from  a 
bank  trade  association  suggested  that 
credit  unions  be  required  to  expense  the 
one  percent  "deposit  insiu-ance 
premium"  and  to  exclude  the  premiiun 
from  both  assets  and  net  worth  when 
assessing  capital  adequacy.  This 
comment  mistakenly  identifies  the  one 
percent  insiu^nce  deposit  as  a 
"premium"  and  is  outside  the  scope  of 
this  regulation.  The  nature  of  the  one 
percent  insurance  deposit  is  established 
by  statute.  12  U.S.C.  1782a(c)(l).  The 
second  commenter  on  this  paragraph,  a 
state  credit  union  league,  suggested  that 
NCUA  adjust  the  one  percent  deposit 
amount  semiannually  for  all  credit 
unions  regardless  of  size.  NCUA  is  not 
adopting  this  suggestion;  it  would 
exceed  the  requirements  of  CUMAA 
and,  further,  create  accounting  burdens 
for  both  the  NCUSIF  and  insured  credit 
imions.  Including  credit  luiions  with 
less  than  $50  million  in  assets  in  the 
semiannual  calculation  would  have 
only  a  minimal  impact  on  the  NCUSIF. 

Section  741.4(d)  Insurance  Premium 
Charges 

As  reqiured  by  CUMAA,  the  section 
requires  the  NCUA  Board,  as  of  January 
1,  2000,  to  calodate  the  amount  of  the 
premium  not  more  than  twice  in  any 
calendar  year  based  on  the  amount  of 
the  NCUSIF's  equity  ratio.  The  NCUA 
Board  may  only  assess  an  insurance 
premiiun  if  the  NCUSIF  equity  fund 
ratio  is  less  than  1.3  percent.  The 
premium  charge  must  not  exceed  the 
amount  necessary  to  restore  the  equity 
ratio  to  1.3  percent.  If  the  amount  of  the 
equity  ratio  is  less  than  1.2  percent,  the 
NCUA  Board  must  assess  an  insurance 
^  premiiun  in  an  amount  to  restore  the 
equity  ratio  to  1.2  percent.  The  NCUA 
Board  will  require  staff  to  report 
annually  on  the  issue  of  an  insurance 
premium  charge  after  the  availability  of 
the  December  31  Call  Report  data. 

The  NCUA  received  four  comment 
letters  on  insurance  premium  charges: 
one  from  a  bank  trade  association  and 
three  bom  credit  unions.  Three 
comment  letters  concerned 
requirements  mandated  by  CUMAA 
over  which  NCUA  has  no  discretion. 
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One  comment  letter  from  a  credit  union 
suggested  that  NCUA  calculate  the 
equity  ratio  semiannually  for  large 
credit  unions  when  the  one  percent 
deposit  amount  is  computed,  allowing 
premiums  to  be  assessed.  This  has  been 
NCUA's  approach  and  is  permitted 
imder  the  proposed  and  final  regulation. 

Section  74 1.4(e}  Distribution  ofNCUSIF 
Equity 

This  paragraph  incorporates  the 
CUMAA  provision  that  requires  the 
NCUA  Board  to  make  a  distribution  of 
NCUSIF  equity  to  insured  credit  unions 
after  each  calendar  year  when  NCUSIF's 
available  assets  ratio  exceeds  one 
percent,  and  the  NCUSIF  exceeds  its 
normal  operating  level.  One  commenter 
suggested  that  the  NCUA  Board 
calculate  the  available  assets  ratio  and 
equity  ratio  twice  yearly,  allowing 
equity  to  be  distributed  to  credit  unions, 
but  CUMAA  mandates  that  NCUA 
calculate  and  make  the  equity 
distribution  after  each  calendar  year. 
Under  the  final  rule,  the  NCUA  Board 
will  use  the  aggregate  amount  of  the 
insured  shares  from  all  insured  credit 
unions  from  the  final  reporting  period  of 
the  calendar  year  in  calculating  the 
NCUSIF's  equity  ratio  and  available 
assets  ratio  to  determine  whether  to 
distribute  NCUSIF  equity.  The  NCUA 
Board  will  require  staff  to  report 
annually  on  the  issue  of  an  equity 
distribution  after  the  availability  of  the 
December  31  Call  Report  data. 

One  commenter  requested  that  NCUA 
give  each  credit  union  a  choice  of  its 
preferred  form  of  the  distribution  of  the 
fund  equity  but  provided  no  business 
reason  for  doing  so.  CUMAA  and  the 
final  rule  permit  NCUA  to  determine  the 
form  of  equity  distributions  to  the  credit 
unions  from  the  NCUSIF,  including  a 
waiver  of  insiu'ance  premiums, 
premiiun  rebates,  or  distributions  from 
NCUSIF  equity  in  the  form  of  dividends. 
As  a  practical  matter,  if  a  premium  is  to 
be  assessed  in  a  year  following  a  year  for 
which  a  dividend  is  to  be  paid,  NCUA's 
practice  is  to  net  the  amoimts  so  that  a 
credit  imion  will  receive  either  a 
dividend  or  a  premium  depending  on  its 
circumstances.  Both  premiums  and 
dividends  are  calciilated  on  the  basis  of 
insiued  shares  for  a  specific  period, 
therefore,  the  form  of  a  distribution  of 
the  fund  equity  for  a  specific  period 
should  be  the  same  for  all  insured  credit 
imions. 

Section  741.4(f)  Invoices 

This  paragraph  states  that  the  NCUA 
will  provide  copies  of  invoices  to  all 
federally  insured  credit  unions  in 
coimection  with  the  amount  of  their  one 
percent  deposit  and  any  premium 


pajrment.  The  final  rule  updates  and 
clarifies  the  current  rule,  in  addition  to 
incorporating  changes  required  under 
CUMAA.  Three  commenters  suggested 
that  the  final  rule  establish  a  deadline 
from  the  invoice  date  for  credit  unions 
to  adjust  thefr  one  percent  deposit 
amounts  and  forward  their  premium 
pajrments.  Two  of  these  commenters 
recommended  30  calendar  days  and  one 
recommended  60  days.  NCUA's  current 
practice  is  to  provide  credit  unions  with 
a  specific  calendar  due  date  on  invoices 
that  is  approximately  45  calendar  days 
after  sending  the  invoice.  This  practice 
provides  the  NCUA  with  more 
flexibility  than  would  a  regulatory 
deadline  and  has  worked  well  because 
there  is  no  need  for  the  credit  union  to 
calculate  when  the  due  date  is,  so 
NCUA  sees  no  need  to  establish  a 
regulatory  deadline  at  this  time. 

Normal  Operating  Level  for  Year  2000 

In  the  proposed  rule,  the  Board 
requested  comments  on  the  appropriate 
percentage,  not  less  than  1.2  percent 
and  not  more  than  1.5  percent  of  the 
aggregate  of  all  insured  shares  at  the  end 
of  the  year,  for  the  normal  operating 
level  for  the  year  2000.  Ten  of  the 
sixteen  commenters  on  this  issue, 
including  the  two  national  credit  union 
trade  associations,  recommended  that 
NCUA  keep  the  normal  operating  level 
for  the  year  2000  at  1.3  percent,  its 
current  level.  Foiu  commenters 
suggested  that  NCUA  lower  the  normal 
operating  level  for  the  year  2000  below 
1.3  percent,  with  one  of  these 
commenters  recommending  that  NCUA 
increase  the  percent  gradually  over  five 
years.  The  remaining  two  commenters 
suggested  that  NCUA  raise  the  normal 
operating  level  above  1.3  percent,  with 
one  of  these  commenters  recommending 
that  NCUA  increase  the  percent 
gradually  over  five  years  and  one  over 
ten  years.  The  NCUA  Board  has  decided 
to  set  the  normal  operating  level  for  the 
year  2000  at  1.3  percent. 

NCUA  received  various  other  general 
comments  about  the  normal  operating 
level.  Six  of  the  sixteen  commenters  on 
this  issue  recommended  that  any 
increase  in  the  normal  operating  level 
should  be  in  small  increments  gradually 
over  a  period  of  years.  Two  of  the 
sixteen  commenters  suggested  that 
NCUA  establish  a  long-term  policy  for 
operation  and  soundness  of  the  NCUSIF 
and  the  normal  operating  level.  Two 
commenters  suggested  that  NCUA 
should  conduct  a  thorough  study  on  the 
NCUSIF's  performance,  including 
investment  income,  loss  record,  and 
whether  the  amount  allocated  for 
provision  for  credit  union  losses  is  on 
target.  NCUA  does  conduct  this  type  of 


research  on  a  continual  basis  regarding 
the  NCUSIF.  Five  commenters 
recommended  that  NCUA  not  base  it 
decisions  on  the  NCUSIF  on  how  the 
other  financial  regulatory  agencies 
manage  their  funds,  because  credit 
unions  have  a  different  type  and  amount 
of  risk  than  banks. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis  to 
describe  any  significant  economic 
impact  any  final  regulation  may  have  on 
a  substantial  number  of  small  entities 
(primarily  those  under  $1  million  in 
assets).  The  NCUA  has  determined  and 
certifies  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  credit 
unions.  Accordingly,  the  NCUA  has 
determined  that  a  Regulatory  Flexibility 
Analysis  is  not  required. 

Paperwork  Reduction  Act 

NCUA  has  determined  that  the 
amendments  do  not  increase  paperwork 
requirements  imder  the  Paperwork 
Reduction  Act  of  1995  and  regulations 
of  the  Office  of  Management  and 
Budget. 

Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  As  does  the 
current  rule,  the  amendments  will  apply 
to  federal  credit  unions  and  federally- 
insured  state-chartered  credit  unions. 
NCUA  has  determined  that  the 
amendments  will  not  have  a  substantial 
direct  effect  on  the  states,  on  the 
relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Small  Business  Regulatory  Enfowement 
Fairness  Act 

The  Smedl  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  {Pub. 
L.  104-121)  provides  generally  for 
congressional  review  of  agency  rules.  A 
reporting  requirement  is  triggered  in 
instances  where  NCUA  issues  a  final 
rule  as  defined  by  Section  551  of  the 
Administrative  Procedures  Act.  5  U.S.C. 
551.  The  Office  of  Management  and 
Budget  is  reviewing  this  rule  to 
determine  that  it  is  not  major  for 
purposes  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996. 

List  of  Subjects  in  12  CFR  Part  741 

Bank  deposit  insiuance.  Credit 
unions. 
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By  the  National  Credit  Union 
Administration  Board  on  October  6, 1999. 
Becky  Baker, 
Secretary  of  the  Board. 

For  the  reasons  set  forth  in  the 
preamble,  the  National  Credit  Union 
Administration  amends  12  CFR  part  741 
as  follows: 

PART  741— REQUIREMENTS  FOR 
INSURANCE 

Subpart  A— Regulations  That  Apply  to 
Both  Faderal  Credit  Unions  and 
Federally  Insured  Stata-Cliartered 
Credit  Unions  and  That  Are  Not 
Codified  Elaewhere  In  NCUA's 
Regulations 

1.  The  authority  citation  for  part  741 
continues  to  read  as  follows: 


Authority:  12  U.S.C.  1757, 1766,  and  1781- 
1790. 

Section  741.4  is  also  authorized  by  31 
U.S.C.  3717. 

1741.4    [Amended] 

2.  Amend  §  741.4  as  follows: 

a.  In  paragraph  (a),  remove  the  word 
"annual." 

b.  In  paragraph  (g),  remove  the  words 
"insurance  year"  from  wherever  they 
appeal  and  add,  in  their  place,  the 
words  "calendar  year." 

c.  In  paragraph  (j),  remove  the  words 
"insurance  year"  and  add,  in  their 
place,  the  words  "calendar  year." 

d.  Remove  paragraph  (b)(3), 
redesignate  paragraph  (b)(2)  as 
paragraph  (b)(3),  revise  paragraph  (b)(1), 
add  new  paragraphs  {b)(2),  (b)(4)  and 
(b)(5),  and  revise  paragraphs  (c),  (d),  (e), 
(f),  and  (h)  to  read  as  follows: 


§  741 .4    Insurance  premium  and  one 
percent  deposit 

***** 

(b)  Definitions.  For  purposes  of  this 
section: 

(1)  Available  assets  ratio  means  the 
ratio  of: 

(ij  The  amoimt  determined  by 
subtracting  all  liabilities  of  the  NCUSIF, 
including  contingent  liabilities  for 
which  no  provision  for  losses  has  been 
made,  from  the  sum  of  cash  and  the 
market  value  of  imenciunbered 
investments  authorized  under  12  U.S.C. 
1783(c),  to: 

(ii)  The  aggregate  amoimt  of  the 
insured  shares  in  all  insured  credit 
unions. 

(iii)  Shown  as  an  abbreviated 
mathematical  formula,  the  available 
assets  ratio  is: 


(cash  +  market  value  of  unencumbered  investments)  - 
(liabilities  +  contingent  liabilities  for  which  no  provision  for  losses  has  been  made) 

aggregate  amount  of  all  insured  shares  from  final  reporting  period  of  calendar  year 


(2)  Equity  ratio  means  the  ratio  of: 
(i)  The  amoimt  of  NCUSIF's 
capitalization,  meaning  insured  credit 
unions'  one  percent  capitalization 
deposits  plus  the  retained  earnings 
balance  of  the  NCUSIF  (less  contingent 


liabilities  for  which  no  provision  for 
losses  has  been  made)  to: 

(ii)  The  aggregate  amount  of  the 
insured  shares  in  all  insured  credit 


unions. 


(iii)  Shown  as  an  abbreviated 
mathematical  formula,  the  equity  ratio 


is: 


insured  credit  unions'  1 .0%  capitalizatnn  deposits  +  (NCUSIFs  retained  earnings  - 
contingent  liabilides  for  which  no  provision  for  losses  has  been  made) 

aggregate  amount  of  all  insured  shares 


(4)  Normal  operating  level  means  an 
equity  ratio  not  less  than  1.2  percent 
and  not  more  than  1.5  percent,  as 
established  by  action  of  the  NCUA 
Board. 

(5)  Reporting  period  means  calendar 
year  for  credit  unions  with  total  assets 
of  less  than  $50,000,000  and  means 
semiannual  period  for  credit  union  with 
total  assets  of  $50,000,000  or  more. 

(c)  One  percent  deposit.  Each  insured 
credit  union  shall  maintain  with  the 
NCUSIF  during  each  reporting  period  a 
deposit  in  an  amount  equaling  one 
percent  of  the  total  of  the  credit  union's 
insured  shares  at  the  close  of  the 
preceding  reporting  period.  For  credit 
unions  with  total  assets  of  less  than 
$50,000,000,  insured  shares  will  be 
measured  and  adjusted  annually  based 
on  the  insured  shares  reported  in  the 
credit  union's  semiaimual  5300  report 
due  in  January  of  each  year.  For  credit 
unions  with  total  assets  of  $50,000,000 
or  more,  insured  shares  will  be 


measured  and  adjusted  semiannusdly 
based  on  the  insured  shares  reported  in 
the  credit  union's  quarterly  5300  reports 
due  in  January  and  July  of  each  year. 

(d)  Insurance  premium  charges.  (1)  In 
general.  Each  insured  credit  union  will 
pay  to  the  NCUSIF,  on  dates  the  NCUA 
Board  determines,  but  not  more  than 
twice  in  any  calendar  year,  an  insurance 
premium  in  an  amount  stated  as  a 
percentage  of  insured  shares,  which  will 
be  the  same  for  all  insured  credit 
unions. 

(2)  Relation  of  premium  charge  to 
equity  ratio  of  NCUSIF.  (i)  The  NCUA 
Board  may  assess  a  premium  charge 
only  if  the  NCUSIF's  equity  ratio  is  less 
than  1.3  percent  and  the  premium 
charge  does  not  exceed  the  amoimt 
necessary  to  restore  the  equity  ratio  to 
1.3  percent. 

(ii)  If  the  equity  ratio  of  NCUSIF  fells 
below  1.2  percent,  the  NCUA  Board  is 
required  to  assess  a  premium  in  an 
amount  it  determines  is  necessary  to 


restore  the  equity  ratio  to,  and  maintain 
that  ratio  at,  1.2  percent. 

(e)  Distribution  of  NCUSIF  equity.  If, 
as  of  the  end  of  a  calendar  year,  the 
NCUSIF  exceeds  its  normal  operating 
level  and  its  available  assets  ratio 
exceeds  1.0  percent,  the  NCUA  Board 
will  make  a  proportionate  distribution 
of  NCUSIF  equity  to  insured  credit 
unions.  The  distribution  will  be  the 
maximum  amount  possible  that  does 
not  reduce  the  NCUSIF's  equity  ratio 
below  its  normal  operating  level  and 
does  not  reduce  its  available  assets  ratio 
below  1.0  percent.  The  distribution  will 
be  after  the  calendar  year  and  in  the 
form  determined  by  die  NCUA  Board. 
The  form  of  the  distribution  may 
include  a  waiver  of  insurance 
premiums,  premium  rebates,  or 
distributions  from  NCUSIF  equity  in  the 
form  of  dividends.  The  NCUA  Board 
will  use  the  aggregate  amount  of  the 
insured  shares  from  all  insured  credit 
unions  from  the  final  reporting  period  of 
the  calendar  year  in  calculating  the 
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NCUSIF's  equity  ratio  and  available 
assets  ratio  for  piuposes  of  this 
paragraph. 

(f)  Invoices.  The  NCUA  provides 
invoices  to  all  federally  insured  credit 
luiions  stating  any  change  in  the  amount 
of  a  credit  union's  one  percent  deposit 
and  the  computation  and  funding  of  any 
premiiun  payment  due.  Invoices  for 
federal  credit  unions  also  include  any 
annual  operating  fees  that  are  due. 
Invoices  are  calculated  based  on  a  credit 
imion's  insured  shares  as  of  the  most 
recently  ended  reporting  period.  The 
invoices  may  also  provide  for  any 
distribution  the  NCUA  Board  declares 
in  accordance  with  paragraph  (e)  of  this 
section,  resulting  in  a  single  net  transfer 
of  funds  between  a  credit  imion  and  the 
NCUA. 
***** 

(h)  Conversion  to  Federal  insurance. 
An  existing  credit  imion  that  converts  to 
insurance  coverage  with  the  NCUSIF 
shall  immediately  fund  its  one  percent 
deposit  based  on  the  total  of  its  insured 
shares  as  of  the  close  of  the  month  prior 
to  conversion  and,  if  any  premiums 
have  been  assessed  in  that  calendar 
year,  will  pay  a  prorated  premium 
amount  to  reflect  the  remaining  number 
of  months  in  that  calendar  year.  The 
credit  union  will  be  entitled  to  a 
prorated  share  of  any  distribution  from 
NCUSIF  equity  declared  subsequent  to 
the  credit  imion's  conversion. 
***** 

[FR  Doc.  99-26753  Filed  10-15-99:  8:45  am] 

BILLING  CODE  753&-01-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  98-NM-363-AD;  Amendment 
3»-11363;  AD  99-21-18] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes  Powered 
by  Pratt  &  Whitney  JT9D-7R4  Series 
TurtMfan  Engines  or  General  Electric 
CF6-80A  Series  Turtiofan  Engines 

AGENCY:  Federal  Aviation 
Administration,  EKDT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  767 
series  airplanes,  that  requires  repetitive 
inspections  to  detect  certain 
discrepancies  of  the  cables,  fittings,  and 
pulleys  of  the  engine  thrust  control 
cables;  and  repair,  if  necessary.  For 


certain  airplanes,  this  amendment  also 
requires  replacement  of  certain  pulleys 
with  new  pulleys,  and  re-rigging  of  the 
engine  thrust  control  cable.  This 
amendment  is  prompted  by  reports  of 
engine  thrust  control  cable  failures.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  such  failines,  which 
could  result  in  a  severe  asjrmmetric 
thrust  condition  during  landing,  and 
consequent  reduced  controllability  of 
the  airplane. 

DATES:  Effective  November  22, 1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
22, 1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  Thorson,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office.  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055^056;  telephone  (425)  227-1357; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  767  series  airplanes  was 
published  in  the  Federal  Register  on 
April  14, 1999  (64  FR  18386).  That 
action  proposed  to  require  modification 
of  the  engine  thrust  control  cable 
installation;  repetitive  inspections  to 
detect  certain  discrepancies  of  the 
cables,  pulleys,  pulley  brackets,  and 
cable  travel:  and  repair,  if  necessary.  For 
certain  airplanes,  that  action  also 
proposed  to  require  replacement  of 
certain  pulleys  with  new  pulleys,  and 
re-rigging  of  the  engine  thrust  control 
cable. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

One  commenter  supports  the 
proposed  AD. 


Request  for  Clarification  on  Allowable 
Part  Numliers 

One  commenter  requests  clarification 
on  which  part  numbers  of  aluminum 
pulleys  will  satisfy  the  intent  of 
paragraph  (b)  of  the  proposed  AD.  This 
commenter  states  that  it  has 
accomplished  Boeing  Service  Bulletin 
767-76-0010.  dated  April  19,  1985,  on 
its  fleet.  That  biUletin  specifies 
replacement  of  the  non-metallic  pulleys 
of  the  engine  thrust  control  cable  that 
are  located  in  the  leading  edge  of  the 
wing  adjacent  to  the  left  and  right 
engine  strut,  with  aluminum  pulleys 
having  the  part  number  255T1232-1. 
The  proposed  AD  would  require  pidleys 
to  be  replaced  in  accordance  with 
Boeing  Service  Bulletin  767-76-0010, 
Revision  1,  dated  February  20, 1992. 
That  bulletin  specifies  that  replacement 
with  aluminum  pulleys  having  the  part 
number  255T1 232-3  is  preferred,  but 
use  of  aluminum  pulleys  having  the  part 
number  255T1232-1  is  allowed.  The 
commenter  states  that,  if  aluminum 
pulleys  having  the  part  number 
255T1 232-3  are  the  only  approved 
pulleys,  the  lack  of  availability  of  that 
pulley  may  cause  impianned  delays  in 
the  accomplishment  of  the  proposed 
AD. 

The  FAA  intends  that  paragraph  (b)  of 
this  AD  require  replacement  of  non- 
metallic  pulleys  of  the  engine  thrust 
control  cable  Uiat  are  located  in  the 
leading  edge  of  the  wing  adjacent  to  the 
left  and  right  engine  strut,  with 
aluminum  pulleys  having  the  part 
number  255T1232-1  or -3.  Pidleys 
having  the  part  number  255T1 232-3  are 
preferred  because  they  use  a  different 
bearing  that  has  high  temperatuire 
grease.  After  reviewing  Boeing  Service 
Bulletin  767-76-0010.  dated  .-pril  19, 
1985,  the  FAA  finds  that 
accomplishment-of  the  replacement 
specified  in  that  service  bulletin  is 
acceptable  for  compliance  with  the 
replacement  required  by  paragraph  (b) 
of  the  final  rule;  therefore,  a  note  stating 
this  has  been  added  to  the  final  rule. 

Request  for  Information  on  Other 
Relevant  Rulemaking 

One  commenter  notes  that  the 
proposed  rule  states  that  the  damage 
criteria  in  Appendix  1.,  "Thrust  Control 
Cable  Inspection  Procedure,"  is  based 
on  the  requirements  in  the  Boeing  757 
Maintenance  Manual,  which  are  more 
stringent  than  the  requirements  for  the 
Model  767  series  airplane.  The 
commenter  requests  information 
regarding  similar  rulemaking  for  the 
Boeing  Model  757  series  airplane.  No 
specific  change  to  the  rule  is  requested. 
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The  FAA  has  issued  two  proposed 
rules  to  address  the  unsafe  condition  on 
other  Boeing  airplane  models  that  have 
an  engine  thrust  control  cable 
installation  similar  to  the  Model  767 
series  airplane: 

•  FAA  Rules  Docket  No.  98-NM- 
323-AD  (64  FR  49105,  September  10, 
1999),  which  applies  to  certain  Model 
757-200  series  airplanes;  and 

•  FAA  Rules  Docket  No.  99-NM-22- 
AD  (64  FR  53275,  October  1, 1999), 
which  applies  to  certain  Model  747 
series  airplanes. 

No  change  to  the  final  rule  is 
necessary  in  this  regard. 

Request  for  Extension  of  the 
Compliance  Time 

Two  commenters  request  that  the 
compliance  time  for  the  repetitive 
inspections  specified  in  paragraph  (a)  of 
the  proposed  AD  be  extended.  One 
commenter  suggests  that  its  inspection 
program,  which  specifies  inspection  of 
different  sections  of  the  engine  thrust 
control  cable  installation  at  intervals 
from  2,600  flight  hours  to  9,000  flight 
hours,  including  inspections  of  certain 
sections  to  be  performed  only  on  a 
sampling  of  airplanes  in  an  operator's 
fleet,  is  adequate.  Therefore,  reducing 
the  interval  by  50  percent,  as  specified 
in  the  proposed  AD,  is  unnecessary.  The 
other  commenter  suggests  that  the 
engine  thrust  control  cables  be 
inspected  at  every  "2C"  check,  with 
certain  sections  of  the  cable  run  to  be 
inspected  at  every  "C"  check.  (This 
commenter  considers  a  "C"  check 
interval  to  be  456  days.)  This 
commenter  states  that  it  will  have  to 
modify  its  maintenance  program  to 
accomplish  the  proposed  repetitive 
inspections  every  18  months  or  4,500 
fli^t  hours. 

The  FAA  does  not  concur  with  the 
commenters'  request  to  extend  the 
compliance  time.  There  has  been  one 
engine  thrust  control  cable  failure  on  a 
Model  767  series  airplane,  and  two 
failiues  on  Model  757  series  airplanes. 
(The  engine  thrust  control  cable 
installation  on  certain  Model  757  series 
airplanes  is  similar  to  that  on  certain 
Model  767  series  airplanes.)  There  was 
no  evidence  in  these  events  that  the 
operators  were  not  following  the  Boeing 
maintenance  planning  document 
recommendations  for  the  engine  thrust 
control  cable  inspections.  Given  this 
experience  and  the  possibly 
catastrophic  effect  of  a  thrust  control 
cable  failure,  the  FAA  has  determined 
that  it  is  necessary  to  conduct  more 
frequent  inspections  of  the  cable 
installations.  Therefore,  this  AD 
requires  the  engine  thrust  control  cable 
inspections  to  be  accomplished  every  18 


months  or  4,500  flight  hours,  whichever 
occurs  first.  No  change  to  the  final  rule 
is  necessary  in  this  regard. 

Request  for  Clarification  of 
Applicability 

One  commenter  requests  clarification 
of  the  applicability  of  the  proposed  AD. 
The  commenter  states  that  this  proposed 
AD  affects  Model  767  series  airplanes 
powered  by  Pratt  &  Whitney  JT9D  series 
turbofan  engines,  and  Model  767  series 
airplanes  powered  by  General  Electric 
CF6  series  turbofan  engines  that  do  not 
use  full  authority  digital  electronic 
controls  (FADEC). 

The  FAA  concurs  partially.  This  AD 
only  affects  certain  Model  767  series 
airplanes  powered  by  General  Electric 
CF6  series  tiirbofan  engines  that  do  not 
use  FADEC  (as  well  as  Model  767  series 
airplanes  powered  by  Pratt  &  Whitney 
JT9D  series  turbofan  engines). 
Specifically,  this  AD  affects  Model  767 
series  airplanes  powered  by  CF6-80A 
series  turbofan  engines.  The  engine 
thrust  control  cable  installation  is 
different  on  airplanes  powered  by  other 
General  Electric  CF6  series  turbofan 
engines  that  do  not  use  FADEC,  and  the 
unsafe  condition  discussed  previously 
does  not  exist  on  those  airplanes. 
Therefore,  no  change  to  the  final  rule  is 
necessary  in  this  regard. 

Explanation  of  Changes  Made  to  the 
Cmt  Impact 

The  FAA  has  been  advised  that  the 
replacement  of  pulleys  required  by 
paragraph  (b)  of  this  AD  has  been 
accomplished  on  23  airplanes  of  U.S. 
registry.  Accordingly,  the  FAA  has 
revised  the  cost  impact,  below,  to  reflect 
this  information. 

Explanation  of  Changes  Made  to 
Appendix  1 

Prompted  by  two  comments  received 
to  FAA  Rules  Docket  No.  98-NM-323- 
AD  (64  FR  7822,  February  17, 1999), 
which  proposed  actions  similar  to  those 
required  by  this  AD  for  the  Model  757 
series  airplane,  the  FAA  reviewed 
Appendix  1.,  "Thrust  Control  Cable 
Inspection  Procedure,"  of  the  proposed 
AD.  One  commenter  to  FAA  Rules 
Docket  No.  98-NM-323-AD  stated  that 
the  proposed  procedure  would  require 
disassembly  of  the  engine  thrust  control 
cable  installation.  The  other  commenter 
suggested  that  the  procedure  be  revised 
to  eliminate  all  steps  that  do  not 
contribute  to  the  intent  of  the  AD. 

In  FAA  Rules  Docket  No.  98-NM- 
323-AD  (the  FAA  issued  a 
supplemental  NPRM  for  reasons  other 
than  the  inspection  procedure),  the  FAA 
concurred  with  the  commenters'  request 
to  revise  the  inspection  procedure.  The 


FAA's  intent  was  to  define  a  thorough 
inspection  of  the  engine  thrust  control 
cable  installation  while  minimizing  the 
amount  of  disruptive  maintenance  to 
the  installation.  With  technical  input 
bom  the  airplane  manufactiuer,  an 
improved  and  simplified  inspection 
procedure  has  been  developed,  and 
Appendix  1.  of  this  AD  has  been  revised 
accordingly.  Figure  2  of  Appendix  1. 
has  been  removed  because  it  is  no 
longer  needed  for  the  inspection.  The 
FAA  has  determined  that  the  revision, 
although  extensive,  does  not  change  the 
intent  of  the  proposed  procediire  and 
actually  decreases  the  scope  of  the 
inspection.  In  addition,  the  FAA  has 
revised  certain  language  in  the  preamble 
of  this  AD  to  reflect  the  changes  to 
Appendix  1. 

In  addition,  the  FAA  has  corrected  the 
summary  of  the  final  rule.  The  summary 
of  the  proposed  AD  stated  a 
modification  of  the  engine  thrust  control 
cable  installation  would  be  required  on 
all  affected  airplanes.  No  such 
requirement  was  included  in  the 
proposed  AD. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  211 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
100  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

For  all  airplanes  (100  U.S.-registered 
airplanes),  it  will  take  approximately  3 
work  hours  per  airplane  to  accomplish 
the  required  inspection,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
inspection  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $18,000,  or 
$180  per  airplane,  per  inspection  cycle. 

For  airplanes  identified  in  Boeing 
Service  Bulletin  767-76-0010,  Revision 
1  (^2  U.S.-registered  airplanes),  it  will 
take  approximately  9  work  hours  per 
airplane  to  accomplish  the  required 
replacement  and  re-rigging,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  $484  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  replacement  and  re-rigging 
required  by  tliis  AD  on  U.S.  operators  is 
estimated  to  be  $53,248,  or  $1,024  per 
airplane.  The  cost  impact  figures 
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discussed  above  are  based  on 
assumptions  that  no  operator  has  yet 
accomplished  any  of  the  requirements 
of  this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 
However,  the  FAA  has  been  advised 
that  23  airplanes  of  U.S.  registry  have 
been  modified  in  accordance  with 
Boeing  Service  Bulletin  767-76-0010, 
Revision  1 ,  as  required  by  paragraph  (b) 
of  this  AD.  Therefore,  the  ftiture 
economic  cost  impact  of  the  required 
replacement  and  re-rigging  on  U.S. 
operators  is  now  only  $29,696,  or  $1,024 
per  airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fi'om  the  Rules 
Docket  at -the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Sub)ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-21-18    Boeing:  Amendment  39-11363. 
Docket  98-NM-363-AD. 
Applicability:  Model  767  series  airplanes 
powered  by  Pratt  &  Whitney  IT9D-7R4  series 
turbofan  engines  or  General  Electric  CF6- 
80A  series  turbofan  engines,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regau'dless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  a^ected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
.  The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  engine  thrust  control  cable 
failure,  which  could  result  in  a  severe 
asymmetric  thrust  condition  during  landing, 
and  consequent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  For  all  airplanes:  Within  18  months  or 
4,500  flight  hours  after  the  effective  date  of 
this  AD,  whichever  occurs  first,  accomplish 
the  "Thrust  Control  Cable  Inspection 
Procedure"  specified  in  Appendix  1 
(including  Figure  1)  of  this  AD  to  verify  the 
integrity  of  the  thrust  control  cables.  Prior  to 
further  flight,  repair  any  discrepancy  found, 
in  accordance  with  the  procedures  described 
in  the  Boeing  767  Maintenance  Manual. 
Repeat  the  inspection  thereafter  at  intervals 
not  to  exceed  18  months  or  4.500  flight 
hours,  whichever  occurs  first. 

(b)  For  airplanes  identified  in  Boeing 
Service  Bulletin  767-76-0010,  Revision  1, 
dated  February  20, 1992:  Within  18  months 
or  4,500  flight  hours  after  the  effective  date 
of  this  AD,  whichever  occurs  first,  replace 
the  two  non-metallic  pulleys  of  the  thrust 
control  cable  that  are  located  in  the  leading 
edge  of  the  wing  adjacent  to  the  left  and  right 
engine  strut  with  aluminum  pulleys;  and  re- 
rig  the  thrust  control  cables;  in  accordance 
%vith  the  service  bulletin. 

Note  2:  Accomplishment  of  the 
replacement  specified  in  Boeing  Service 
Bulletin  767-76-0010,  dated  April  19, 1985. 
is  acceptable  for  compliance  with  the 
replacement  required  by  paragraph  (b)  of  this 
AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  SeaUle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  tiirough  an 


appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 
Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Refierence 

(e)  The  replacement  and  re-rigging 
specified  in  paragraph  (b)  of  this  AD  shall  be 
done  in  accordance  with  Boeing  Service 
Bulletin  767-76-0010,  Revision  1,  dated 
February  20,  1992.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton.  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(f)  This  amendment  becomes  effective  on 
November  22, 1999. 

Appendix  1. — Thrust  Control  Cable 
Inspection  Procedure 

1.  General 

A.  Clean  the  cables,  if  necessary,  for  the 
inspection,  in  accordance  with  Boeing  767 
Maintenance  Manual  1 2-2 1-31. 

B.  Use  these  procedures  to  verify  the 
integrity  of  the  thrust  control  cable  system. 
The  procedures  must  be  performed  along  the 
entire  cable  run  for  each  engine.  To  ensure 
verification  of  the  portions  of  the  cables 
which  are  in  contact  with  pulleys  and 
quadrants,  the  thrust  control  must  be  moved 
by  operation  of  the  thrust  and/or  the  reverse 
thrust  levers  to  expose  those  portions  of  the 
cables. 

C.  The  first  task  is  an  inspection  of  the 
control  cable  wire  rope.  The  second  task  is 
an  inspection  of  the  control  cable  fittings. 
The  third  task  is  an  inspection  of  the  pulleys. 

Note:  These  three  tasks  may  be  performed 
concurrently  at  one  location  of  the  cable 
system  on  the  airplane,  if  desired,  for 
convenience. 

Note:  For  the  purposes  of  this  procedure, 
a  detailed  visual  inspection  is  defined  as: 
"An  intensive  visual  examination  of  a 
specific  structural  area,  system,  installation, 
or  assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

2.  Inspection  of  the  Control  Cable  Wire  Rope 

A.  Perform  a  detailed  visual  inspection  to 
ensure  that  the  cable  does  not  contact  parts 
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other  than  pulleys,  quadrants,  cable  seals,  or 
grommets  installed  to  control  the  cable 
routing.  Look  for  evidence  of  contact  with 
other  parts.  Correct  the  condition  if  evidence 
of  contact  is  found. 

B.  Perform  a  detailed  visual  inspection  of 
the  cable  runs  to  detect  incorrect  routing, 
kinks  in  the  wire  rope,  or  other  damage. 
Replace  the  cable  assembly  if: 

(1)  One  cable  strand  had  worn  wires  where 
one  wire  cross  section  is  decreased  by  more 
than  40  percent  (see  Figure  1), 

(2)  A  kink  is  found,  or 

(3)  Corrosion  is  found. 

C.  Perform  a  detailed  visual  inspection  of 
the  cable:  To  check  for  broken  wires,  rub  a 
cloth  along  the  length  of  the  cable.  The  cloth 
catches  on  broken  wires. 


(1)  Replace  the  7x7  cable  assembly  if  there 
are  two  or  more  broken  wires  in  12 
continuous  inches  of  cable  or  there  are  three 
or  more  broken  wires  anywhere  in  the  total 
cable  assembly. 

(2)  Replace  the  7x19  cable  assembly  if 
there  are  four  or  more  broken  wires  in  12 
continuous  inches  of  cable  or  there  are  six  or 
more  broken  wires  anywhere  in  the  total 
cable  assembly. 

3.  Inspection  of  the  Control  Cable  Fittings 

A.  Perform  a  detailed  visual  inspection  to 
ensure  that  the  means  of  locking  the  joints 
are  intact  (wire  locking,  cotter  pins, 
tumbuckle  clips,  etc.).  Install  any  missing 
paiis. 

B.  Perform  a  detailed  visual  inspection  of 
the  swaged  portions  of  swaged  end  fitting  to 


detect  surface  cracks  or  corrosion.  Replace 
the  cable  assembly  if  cracks  or  corrosion  are 
found. 

C.  Perform  a  detailed  visual  inspection  of 
the  unswaged  portion  of  the  end  fitting. 
Replace  the  cable  assembly  if  a  crack  is 
visible,  if  corrosion  is  present,  or  if  the  end 
fitting  is  bent  more  than  2  degrees. 

D.  Perform  a  detailed  visual  inspection  of 
the  tumbuckle.  Replace  the  tumbuckle  if  a 
crack  is  visible  or  if  corrosion  is  present. 

4.  Inspection  of  Pullesrs 

A.  Perform  a  detailed  visual  inspection  to 
ensure  that  pulleys  are  free  to  rotate.  Replace 
pulleys  which  eire  not  free  to  rotate. 

WLUNQ  CODE  4910-13-P 


Issued  in  R 
4, 1999. 
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FIGURE  1 


Issued  in  Renton,  Washington,  on  October 
4, 1999. 

D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  99-26568  Filed  10-15-99;  8:45  am) 
BILLING  CODE  4»1»-13-C 
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DEPARTMENT  OF  TRANSPORTATION 
il  Aviation  Administration 


14CFRPart39 

[Dodwt  Pto.  M-SW-S6-A0;  Aimndment 
39-11371;  AD  90-20-131 

RIN2120-AA64 

Alrworthinaas  CNraetlvM;  Eurocopter 
Canada  Ltd.  Modal  B0 105  LS  A-^ 
Halicoplari 

agency:  Federal  Aviation 
Administration,  DOT. 
ACIKm:  Final  rule;  request  for 
conunents. 

summary:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
99-20-13,  which  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
Eurocopter  Canada  Ltd.  Model  BO  105 
LS  A-3  helicopters  by  individual  letters. 
This  AD  requires,  before  further  flight, 
creating  a  component  log  card  or 
equivalent  record  and  determining  the 
age  and  number  of  flights  on  each 
tension-torsion  (TT)  strap.  The  AD  also 
requires  inspecting  and  removing,  as 
necessary,  certain  unairworthy  TT 
straps.  This  amendment  is  prompted  by 
an  accident  in  which  a  main  rotor  blade 
(blade)  separated  from  a  Eurocopter 
Deutschland  GMBH  Model  MBB-BK 
117  helicopter  because  of  fatigue  failure 
of  the  TT  strap.  The  Model  MBB-BK 
117  and  the  Model  BO  105  LS  A-3 
helicopters  use  the  same  part-numbered 
TT  strap.  The  actions  specified  by  this 
AD  are  intended  to  prevent  failure  of  a 
TT  strap,  loss  of  a  blade,  and  subsequent 
loss  of  control  of  the  helicopter. 
DATES:  Elective  November  2, 1999,  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  Emergency  Priority  Letter 
AD  99-20-13,  which  contained  the 
requirements  -of  this  amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
2, 1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  17, 1999. 
AODRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Coimsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  99-SW-56- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas  76137. 

The  applicable  service  information 
may  be  obtained  from  American 
Eurocopter  Corporation,  2701  Forum 


Drive,  Grand  Prairie,  Texas  75053-4005, 
telephone  (972)  641-3460,  fax  (972) 
641-3527.  This  information  may  be 
examined  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Harrison,  Aerospace  Engineer, 
FAA,  Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  2601  Meacham  Blvd., 
Fort  Worth,  Texas  76137,  telephone 
(817)  222-5128,  fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  On 
September  24, 1999,  the  FAA  issued 
Emergency  Priority  Letter  AD  99-20-13, 
applicable  to  Eurocopter  Canada  Ltd. 
Model  BO  105  LS  A-3  helicopters, 
which  requires,  before  further  flight, 
creating  a  component  log  card  or 
equivalent  record  and  determining  the 
age  and  number  of  flights  on  each  TT 
strap.  The  AD  also  requires  inspecting 
and  removing,  as  necessary,  certain 
imairworthy  TT  straps.  That  action  was 
prompted  by  an  accident  in  which  a 
blade  separated  from  a  Eurocopter 
Deutschland  GMBH  Model  MBB-BK  117 
helicopter  resulting  in  three  fatalities. 
The  cause  of  the  blade  separation  was 
a  TT  strap  fatigue  failure  within  the 
main  rotor  head.  The  Model  MBB-BK 
117  and  the  Model  BO  105  LS  A-3 
helicopters  use  the  same  part-numbered 
TT  strap.  This  condition,  if  not 
corrected,  could  result  in  failure  of  a  TT 
strap,  loss  of  a  blade,  and  subsequent 
loss  of  control  of  the  helicopter. 

The  FAA  has  reviewed  Eurocopter 
Canada  Alert  Service  Bulletin  BO  105 
LS  A-3  No.  ASB-BO  105  LS-10-10, 
dated  September  1. 1999  (ASB).  The 
ASB  describes  procedures  for 
determining  the  total  acciunulated 
installation  time  and  number  of  flights 
on  each  TT  strap.  The  ASB  specifies 
inspecting  and  replacing,  as  necessary, 
certain  imairworthy  TT  straps. 
Transport  Canada  Civil  Aviation 
(TCAA),  which  is  the  airworthiness 
authority  for  Canada,  classified  that 
ASB  as  mandatory  and  issued  AD  CF- 
99-24R1,  dated  September  22, 1999, 
applicable  to  Model  BO  105  LS  A-3 
helicopters. 

This  helicopter  model  is 
manufactured  in  Canada  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provision  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  TCCA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 


examined  the  findings  of  TCCA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
jcertificated  for  operations  in  the  United 
States. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
Eiuocopter  Canada  Ltd.  Model  BO  105 
LS  A-3  helicopters  of  the  same  type 
design,  the  Fa!a  issued  Emergency 
Priority  Letter  AD  99-20-13  to  prevent 
failure  of  a  TT  strap,  loss  of  a  blade,  and 
subsequent  loss  of  control  of  the 
helicopter.  The  AD  requires,  before 
further  flight,  creating  a  component  log 
card  or  equivalent  record  and 
determining  the  age  and  number  of 
flights  on  each  TT  strap.  The  AD  also 
requires  inspecting  and  removing,  as 
necessary,  certain  unairworthy  IT 
straps.  The  actions  must  be 
accomplished  in  accordance  with  the 
ASB  described  previously.  The  short 
compliance  time  involved  is  required 
because  the  previously  described 
critical  imsafe  condition  can  adversely 
affect  the  structural  integrity  of  the 
helicopter.  Therefore,  creating  a 
component  log  card  or  equivalent 
record,  determining  the  age  and  niunber 
of  flights  on  each  TT  strap,  and 
inspecting  and  removing,  as  necessary, 
certain  unairworthy  TT  straps  are 
required  prior  to  further  flight,  and  this 
AD  must  be  issued  immediately. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  September  24, 1999  to 
all  known  U.S.  owners  and  operators  of 
Eurocopter  Canada  Ltd.  Model  BO  105 
LS  A-3  helicopters.  These  conditions 
still  exist,  and  the  AD  is  hereby 
published  in  the  Federal  Register  as  an 
amendment  to  section  39.13  of  the 
Federal  Aviation  Regulations  (14  CFR 
39.13)  to  make  it  e^ctive  to  all  persons. 

The  FAA  estimates  that  27  heUcopters 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
work  hour  to  inspect  the  4  TT  straps  on 
each  helicopter;  15  work  hoiu«  per 
helicopter  to  remove  and  replace  the  4 
TT  straps,  if  necessary;  and  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$2,600  per  TT  strap  ($10,400  per 
helicopter).  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $306,720; 
$1,620  to  inspect  each  helicopter  once 
and  $305,100  to  remove  and  replace  the 
4  TT  straps  on  all  helicopters. 


correct  an  i 
and  that  it  i 
regulatory  i 
Order  1286 
further  that 
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Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argimients  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  detenmning  whether 
additional  rulemaking  action  woiUd  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviromnental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
svunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rides  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-SW-5&-AD."  The 
postcard  will  be  date  stamped  and 
retximed  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  imder  DOT 
Regulatory  Policies  and  Procediues  (44 


FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  woiUd  be 
significant  under  DOT  Regulatory 
Policies  and  Procediues,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  99-20-13    Eurocopter  Canada,  Ltd: 

Amendment  39-11371.  Docket  No.  99- 
SW-56-AD. 

Applicability:  Model  BO  105  LS  A-3 
helicopter,  with  Part  Number  (P/N)  2604067 
(Bendix)  or  J17322-1  (Lord)  rotor  tension- 
torsion  (TT)  strap,  installed,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  heUcopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modiHed,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  main  rotor  blade  (blade) 
separation  due  to  failure  of  a  TT  strap. 
accomplish  the  following: 

(a)  Before  further  flight: 

(1)  Create  a  component  log  card  or 
equivalent  record  for  each  TT  strap. 

(2)  Review  the  history  of  the  helicopter  and 
each  TT  strap.  Determine  the  age  since  initial 
installation  on  any  helicopter  (age)  and  the 
number  of  flights  on  each  TT  strap.  Enter 


both  the  age  and  the  number  of  flights  for 
each  TT  strap  on  the  component  log  card  or 
equivalent  record.  For  the  time-in-service 
(TIS)  where  the  number  of  flights  is 
unknown,  multiply  the  number  of  hours  TIS 
by  5  to  determine  the  number  of  flights.  If  a 
TT  strap  has  been  previously  used  at  any 
time  on  a  Model  BO  105  LS  .'  -3 
SUPERLIFTER',  BO-105  CB-5,  BO-105 
CBS-5,  BO-105  DBS-5,  or  any  MBB-BK  117 
series  helicopter,  multiply  the  number  of 
flights  accumulated  on  those  other  models  by 
a  factor  of  1.6  and  then  add  that  result  to  the 
number  of  flights  accumulated  on  the 
helicopters  affected  by  this  AD. 

(3)  Remove  any  TT  strap  from  service  if  the 
total  hours  TIS  or  number  of  flights  and  age 
caimot  be  determined. 

(4)  Remove  any  TT  strap  from  service  that 
has  either  accumulated  40,000  or  more  flights 
or  has  an  age  equal  to  or  greater  than  216 
months. 

(b)  When  a  TT  strap  age  is  greater  than  or 
equal  to  120  months  and  less  than  216 
months  and  has  accumulated  less  than 
40,000  flights,  inspect  the  TT  strap  in 
accordance  with  the  "Accomplishment 
Instructions,"  paragraph  2.B.2.,  of  Eurocopter 
Canada  Alert  Service  Bulletin  BO  105  LS  A- 
3  No.  ASB-BO  1Q5  LS-10-10,  dated 
September  1, 1999  (ASB),  according  to  the 
following: 

(1)  If  the  age  is  greater  than  or  equal  to  120 
months  but  less  than  1 32  months  and  has 
less  than  35,200  flights,  inspect  the  TT  strap 
within  the  next  6  weeks.  If  the  number  of 
flights  equals  or  exceeds  35,200.  inspect  the 
TT  strap  before  further  flight. 

(2)  If  the  age  is  greater  than  or  equal  to  132 
months  but  less  than  144  months  and  has 
less  than  30,400  flights,  inspect  the  TT  strap 
within  the  next  5  weeks.  If  the  number  of 
flights  equals  or  exceeds  30,400,  inspect  the 
TT  strap  before  further  flight. 

(3)  If  the  age  is  greater  than  or  equal  to  144 
months  but  less  than  156  months  and  has 
less  than  25.600  flights,  inspect  the  TT  strap 
within  the  next  4  weeks.  If  the  number  of 
flights  equals  or  exceeds  25,600,  inspect  the 
TT  strap  before  further  flight. 

(4)  If  the  age  is  greater  than  or  equal  to  156 
months  but  less  than  168  months  and  has 
less  than  20,800  flights,  inspect  the  TT  strap 
within  the  next  3  weeks.  If  the  number  of 
flights  equals  or  exceeds  20.800,  inspect  the 
TT  strap  before  further  flight. 

(5)  If  the  age  is  greater  than  or  equal  to  168 
months  but  less  than  180  months  and  has 
less  than  16,000  flights,  inspect  the  TT  strap 
within  the  next  2  weeks.  If  the  number  of 
flights  equals  or  exceeds  16,000,  inspect  the 
TT  strap  before  further  flight. 

(6)  If  the  age  is  greater  than  or  equal  to  180 
months  but  less  than  216  months,  inspect  the 
TT  strap  before  further  flight. 

(c)  If  a  defect  is  found  as  a  result  of  the 
inspections  of  paragraph  (b),  remove  the  TT 
strap  from  service  before  further  flight. 

(d)  If  no  defect  is  found  as  a  result  of  the 
inspection,  a  maximum  of  1.000  flights  or  12 
months  additional  time  is  permitted  on  a 
one-time  basis  before  the  TT  strap  must  be 
replaced,  provided  the  limits  of  paragraph 
(a)(4)  eu-e  not  exceeded. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
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provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  FAA,  Rotorcraft  Directorate. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group, 
Rotorcraft  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  h-om  the  Regulations  Group, 
Rotorcraft  Directorate. 

(f)  Special  flight  permits  may  be  issued  for 
up  to  nve  flights  in  accordance  with  sections 
21.197  and  21.199  of  the  Federal  Aviation 
Regulations  (14  CFR  21.197  and  21.199)  to 
operate  the  helicopter  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(g)  The  TT  strap  inspections  shall  be  done 
in  accordance  with  paragraph  2.B.2.  of  the 
"Accomplishment  Instructions"  in 
Eurocopter  Canada  Alert  Service  Bulletin  BO 
105  LS  A-3  No.  ASB-BO  105  LS-10-10, 
dated  September  1, 1999.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  pari  51.  Copies  may 
be  obtained  from  American  Eurocopter 
Corporation,  2701  Forum  Drive,  Grand 
Prairie,  Texas  75053-4005,  telephone  (972) 
641-3460,  fax  (972)  641-3527.  Copies  may  be 
inspected  at  the  FAA,  Office  of  the  Regional 
Counsel,  Southwest  Region,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth.  Texas;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(h)  This  amendment  becomes  effective  on 
November  2, 1999,  to  all  persons  except 
those  persons  to  whom  it  was  made 
immediately  effective  by  Emergency  Priority 
Letter  AD  99-20-13,  issued  September  24, 
1999,  which  contained  the  requirements  of 
this  amendment. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Transport  Canada  Civil  Aviation,  Canada, 
AD  CF-99-24R1,  dated  September  22, 1999. 

Issued  in  Fort  Worth,  Texas,  on  October  4, 
1999. 

Henry  A.  AriuaU'ong, 
Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 
(FR  Doc.  99-26713  Filed  10-15-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  AvUrtlon  Administration 

-14  CFR  Part  39 

[Docket  No.  99  NM  94  AD;  AiTMndment 
39-11375;  AD  99-21-29] 

Rm2120-AA64 

Alrworttilness  Directives;  Airtuis  Model 
A320  Series  Airplanes 

agency:  Federal  Aviation 
Admimstration,  EKDT. 
action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A320  series  airplanes,  that  requires 
modification  of  the  autopilot  mode 
engagement/disengagement  lever  of  the 
rudder  artificial  feel  unit.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  reduced  controllability  of  the 
airplane  due  to  the  failure  of  the  rudder 
artificial  feel  unit  to  properly  disengage 
from  autopilot  mode  during  approach 
and  landing. 
DATES:  Effective  November  22, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
22, 1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  Customer 
Services  Directorate,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A320  series  airplanes  was 
published  in  the  Federal  Register  on 
July  26, 1999  (64  FR  40319).  That  action 
proposed  to  require  modification  of  the 
autopilot  mode  engagement/ 
disengagement  lever  of  the  rudder 
artificial  feel  unit. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  four 
comments  received. 

Two  conunenters  indicate  that  they 
are  not  affected  by  the  proposed  nde. 

Two  commenters  support  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 


above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact         '^ 

The  FAA  estimates  that  17  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  6 
work  hours  per  airplane  to  accomplish 
the  actions,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
$6,120,  or  $360  per  airplane. 

The  cost  impact  figiue  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regiUatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

list  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  RegiUations  (14  CFR 
part  39)  as  follows: 


Modificatioi 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

f  39.1 3    [Amendecq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-21-29    Airbus  Industrie:  Amendment 
39-11375.  Docket  99-NM-94-AD. 
Applicability:  Model  A320  series  airplanes, 
certificated  in  any  category,  except  airplanes 
on  which  Airbus  Industrie  Modification 
22624  has  been  accomplished  or  on  which 
Modification  21999  was  accomplished  in 
production. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  reduced  controllability  of  the 
airplane  due  to  the  failure  of  the  rudder 
artificial  feel  unit  to  properly  disengage  from 
autopilot  mode,  accomplish  the  following: 

Modification 

(a)  Within  18  months  after  the  effective 
date  of  this  AD,  modify  the  rudder  artificial 
feel  unit  in  accordance  with  Airbus  Industrie 
Service  Bulletin  A320-27-1042,  Revision  3. 
dated  April  7, 1999. 

Note  2:  Accomplishment  of  the 
modification,  prior  to  the  effective  date  of 
this  AD,  in  accordance  with  Airbus  Industrie 
Service  Bulletin  A320-27-1042.  dated  March 
21, 1992,  Revision  1,  dated  June  6, 1998,  or 
Revision  2,  dated  November  4, 1998,  is 
considered  acceptable  for  compliance  with 
the  requirements  of  this  AD. 

Spares 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  an  artificial  feel  unit 
having  part  number  D2727040000600, 
D2727040000651,  D2727040000800,  or 
D2  72  7040000851  on  any  airplane. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 


Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accompUshed. 

Incorporation  by  Reference 

(e)  The  modification  shall  be  done  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A320-27-1042,  Revision  3,  dated 
April  7, 1999.  which  contains  the  following 
list  of  effective  pages: 


Page  No. 


1-4  . 
5-7. 
8-11 


Revision 

level 
shown  on 

page 


Date  shown  on  page 


April?,  1999. 
November  4,  1998. 
June  12,  1998. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  writh  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  Customer  Services 
Directorate,  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.,  suite 
700,  Washington,  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  1999-075- 
128(B).  dated  February  24, 1999. 

(f)  This  amendment  becomes  effective  on 
November  22, 1999. 

Issued  in  Renton,  Washington,  on  October 
7,  1999. 

D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-26864  Filed  10-15-99;  8:45  am] 

BILUNG  CODE  4910-1»-^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclcet  No.  99-NM-2S-AD;  Amendment 
39-11374;  AO  99-21-28] 

RiN2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A319,  A320,  A321,  A330,  and  A340 
Series  Airplanes  Equipped  With 
AlliedSignal  RIA-35B  Instrument 
Landing  System  Receivers 

AGENCY:  Federal  Aviation 
Administration.  EKDT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A319.  A320.  A321.  A330,  and  A340 
series  airplanes,  that  currently  requires 
revising  the  Airplane  Flight  Manual 
(AFM)  to  reqtiire  the  flightcrew  to 
discontinue  use  of  any  histniraent 
Landing  System  (ILS)  receiver  for  which 
a  certain  caution  message  is  displayed. 
It  also  requires,  for  certain  airplanes, 
replacing  any  faulty  ILS  receiver  with  a 
new,  serviceable,  or  modified  unit,  and 
provides  for  optional  terminating  action 
for  the  AFM  revisions.  This  amendment 
requires  accomplishment  of  the 
previous  optional  terminating  action. 
This  amendment  is  prompted  by  a 
pilot's  report  of  errors  in  the  glide  slope 
deviation  provided  by  an  ILS  receiver. 
The  actions  specified  by  this  AD  are 
intended  to  detect  and  correct  faulty  ILS 
receivers  and  to  ensure  that  the 
flightcrew  is  advised  of  the  potential 
hazard  of  performing  ILS  approaches 
using  a  localizer  deviation  from  a  feulty 
ILS  receiver,  and  advised  of  the 
procediues  necessary  to  address  that 
hazard.  An  erroneous  localizer 
deviation  could  result  in  a  landing 
outside  the  lateral  boimdary  of  the 
nmway. 

DATES:  Effective  November  22. 1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
22.  1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  AlliedSignal  Aerospace,  Technical 
Publications,  Dept.  65-70,  P.O.  Box 
521 70,  Phoenix,  Arizona  85072-2170. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue,  SW., 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  supersedLig  AD  98-17-05, 
amendment  39-10707  (63  PR  43294, 
August  13, 1998),  which  is  applicable  to 
certain  Airbus  Model  A319,  A320, 
A321,  A330,  and  A340  series  airplanes, 
was  published  in  the  Federal  Register 
on  August  17, 1999  (64  FR  44663).  The 
action  proposed  to  supersede  AD  98- 
17-05  to  continue  to  require  the 
flightcrew  to  discontinue  use  of  any  ILS  . 
receiver  for  which  a  certain  caution 
message  is  displayed.  For  certain 
airplanes,  the  action  proposed  to 
continue  to  require  replacement  of  any 
faulty  ILS  receiver  with  a  new, 
serviceable,  or  modified  imit.  The  action 
proposed  to  add  a  new  requirement  for 
replacement  of  all  existing  RIA-35B  ILS 
receivers  with  modified  parts,  which 
would  constitute  terminating  action  for 
the  AFM  revisions. 

Comments 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Tne  commenter  supports  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  191 
airplanes  of  U.S.  registry  that  will  be 
affected  by  this  AD. 

The  AFM  revision  that  is  currently 
required  by  AD  98-17-05,  and  retained 
in  this  AD,  takes  approximately  1  work 
hour  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  currently  required  actions  on  U.S. 
operators  is  estimated  to  be  $11,460,  or 
$60  per  airplane. 

The  new  replacement  that  is  required 
by  this  AD  action  will  take 
approximately  5  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hoiir. 
Reqiiired  parts  will  cost  approximately 
$157  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the 


replacement  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $87,287,  or 
$457  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Therefore,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  this  final  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  Is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
Will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rides 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regxdations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10707  (63  FR 
43294,  August  13, 1998),  and  by  adding 
a  new  airworthiness  directive  (AD), 


amendment  3^11374,  to  read  as 

follows: 

99-21-28    Airbus  Industrie:  Amendment 
39-11374.  Docket  99-NM-25-AD. 
Supersedes  AD  98-17-05,  Amendment 
39-10707. 

Applicability:  Model  A319,  A320,  A321, 
A330,  and  A340  series  airplanes;  certificated 
in  any  category;  equipped  with  AlliedSignal 
RIA-35B  Instrument  Landing  System  (ILS) 
receivers,  part  number  (P/N)  066-50006- 
0202;  excluding  airplanes  on  which  RIA-35B 
ILS  receiver  P/N  066-50006-1202  [Airbus 
Modification  27251  (for  Model  A319,  A320, 
and  A321  series  airplanes)  or  Modification 
46264  (for  Model  A330  and  A340  series 
airplanes)]  has  been  installed. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  detect  and  correct  faulty  ILS  receivers 
and  to  ensure  that  the  flightcrew  is  advised 
of  the  potential  hazard  of  performing  ILS 
approaches  using  a  localizer  deviation  from 
a  faulty  ILS  receiver,  and  advised  of  the 
procedures  necessary  to  address  that  hazard, 
accomplish  the  following: 

Restatement  of  Actions  Required  By  AD  98- 
17-05,  Amendment  39-10707 

(a)  Within  10  days  after  August  28, 1998 
(the  effective  date  of  AD  98-1 7-05 , 
amendment  39-10707),  accomplish  the 
requirements  of  paragraphs  (a)(1)  and  (a)(2) 
of  this  AD. 

(1)  Revise  the  Limitations  Section  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  statement. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  into  the  AFM. 

"Instrument  Landing  (ILS)  1(2)  Fault      • 

"If 'ILS  1(2)  FAULT,'  electronic  centralized 
aircraft  monitor  (ECAM)  caution,  is  triggered 
at  any  time  during  the  flight,  the  affected  ILS 
receiver  must  be  considered  as  no  longer 
available  until  it  is  replaced,  and  the  flight 
crew  must  make  the  appropriate  entry  in  the 
aircraft  maintenance  log  prior  to  the  next 
flight. 

"During  an  ILS  or  LOG  approach,  the  glide 
slope  deviation  and  localizer  deviation  from 
ILS  receivers  1  and  2  must  be  monitored  and 
compared.  If  a  discrepancy  between  the  glide 
slope  deviation  and/or  localizer  deviation 
provided  by  ILS  receivers  1  and  2  is 
experienced,  interrupt  the  ELS  approach. 

"Do  not  conduct  ILS  or  LOG  approaches 
using  a  single  ILS  receiver. 

"U  ILS  1  has  experienced  an 
unannunciated  &ilure  there  may  be  late  or 
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false  ground  proximity  warning  system 
(GPWS)  alerts/callouts.  Affected  GPWS 
features  may  include  sink  rate  alerts,  glide 
slope  deviation  alerts,  and  altitude  callouts." 
(2)  Following  accomplishment  of  the  AFM 
revision  required  by  paragraph  (a)(1)  of  this 
AD,  if  a  caution  message  reading  "ILS  1 
FAULT."  "ILS  2  FAULT,"  or  "ILS  1+2 
FAULT"  is  displayed  intermittently  or 
continuously  on  ECAM  during  any  portion  of 
any  flight:  Within  10  days  after  the  message 
is  first  displayed,  remove  the  faulty  ILS 
receiver  and  install  either  a  new  or 
serviceable  part  that  has  the  same  P/N  as  the 
ILS  receiver  that  was  removed  firom  the 
airplane  or  a  part  that  has  been  modified  in 
accordance  with  AlliedSignal  Electronic  and 
Avionics  Systems  Service  Bulletin  M-4431 
(R1A-35B-34-7).  Revision  1,  dated  May 
1998. 

Note  2:  The  ECAM  messages  described  in 
paragraph  (a)(2)  of  this  AD,  when  displayed 
to  the  pilot,  are  normally  preceded  by  "NAV" 
indicating  a  fault  in  the  navigation  system. 

(b)  As  of  August  28, 1998,  no  person  shall 
install  on  any  airplane  an  AlliedSignal  RIA- 
358  ILS  receiver,  P/N  066-50006-0202,  that 
has  been  found  to  be  discrepant  [that  is,  an 
ILS  receiver  for  which  one  of  the  caution 
messages  specified  in  paragraph  (a)(2)  of  this 
AD  was  displayed  on  the  ECAM]  unless  the 
discrepancy  has  been  corrected  by  modifying 
the  ILS  receiver  in  accordance  with 
AlliedSignal  Electronic  and  Avionics 
Systems  Service  Bulletin  M-4431  (RIA-35B- 
34-7),  Revision  1.  dated  May  1998. 

New  Actions  Required  By  This  AD 

(c)  Within  6  months  after  the  effective  date 
of  this  AD,  replace  all  RIA-35B  ILS  receivers, 
P/N  066-50006-0202,  with  RIA-35B  ILS 
receivers  that  have  been  modified  in 
accordance  with  AlliedSignal  Electronic  and 
Avionics  Systems  Service  Bulletin  M-4431 
{RLA-35B-34-7),  Revision  1,  dated  May 
1998;  on  which  the  P/N's  have  been 
converted  to  066-50006-1202.  Such 
replacement  constitutes  terminating  action 
for  the  requirements  of  paragraph  (a)  of  this 
AD.  After  the  replacement  has  been 
accomplished,  the  limitations  required  by 
paragraph  (a)(1)  of  this  AD  may  be  removed 
from  the  AFM. 

Note  3:  Modification  of  all  AlliedSignal 
RIA-35B  ILS  receivers,  P/N  066-50006-0202, 
accomplished  prior  to  August  28, 1998,  in 
accordance  with  AlliedSignal  Electronic  and 
Avionics  Systems  Service  Bulletin  M-4431 
(RIA-35B-34-7),  dated  April  1998,  is 
considered  acceptable  for  compliance  with 
the  modification  specified  in  this 
amendment. 

Note  4:  Airbus  Industrie  Service  Bulletin 
A320-34-1163,  Revision  01,  dated  August 
19. 1998  (for  Model  A319,  A320  and  A321 
series  airplanes).  Service  Bulletin  A330-34- 
3068,  dated  April  28, 1998  (for  Model  A330 
series  airplanes),  and  Service  Bulletin  A340- 
34-4073.  dated  April  28, 1998  (for  Model 
A340  series  airplanes),  provide  additional 
information  on  the  installation  of  RIA-35B 
ILS  receiver  part  number  066-50006-1202. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Operations 
Inspector  or  Principal  Avionics  Inspector  or 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  The  replacement  shall  be  done  in 
accordance  with  AlliedSignal  Electronic  and 
Avionics  Systems  Service  Bulletin  M-4431 
(RIA-35B-34-7),  Revision  1,  dated  May 
1998.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
&x)m  AlliedSignal  Aerospace,  Technical 
Publications,  Depf.  65-70,  P.O.  Box  52170, 
Phoenix.  Arizona  85072-2170.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW..  suite 
700,  Washington,  DC. 

(g)  This  amendment  becomes  effective  on 
November  22, 1999. 

Issued  in  Renton,  Washington,  on  October 
7, 1999. 

0.  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-26865  Filed  10-15-99;  8:45  am] 
aiUMG  CODE  4910-19-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-324-AD;  Amendment 
39-11373;  AD  99-21-27] 

RIN  2120-AA64 

Airworthiness  Directives;  Bombardier 
Model  DHC-e-311  and  -315  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Bombardier  Model 
DHC-8-311  and -315  series  airplanes, 


that  currenUy  requires  replacement  of 
the  nitrogen  cylinder  assemblies  that 
inflate  the  airplane's  ditching  dams  with 
improved  nitrogen  cylinder  assemblies. 
This  amendment  expands  the 
applicabihty  of  the  existing  AD.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  the  ditching  dams  to 
inflate  fully  during  an  emergency  water 
landing,  which  could  result  in  water 
entering  the  airplane. 

DATES:  Effective  November  22, 1999. 

The  incorporation  by  reference  of 
Bombardier  Service  Bulletin  S.B.  8-25- 
122,  dated  October  10.  1^97.  listed  in 
the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  July  8.  1998  (63  FR  30121, 
June  3.  1998). 

addresses:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bombardier,  Inc.,  Bombardier 
Regional  Aircraft  Division,  Garratt 
Boulevard,  Dowmsview,  Ontario  M3K 
1Y5,  Canada.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Engine  and 
Propeller  Directorate,  New  York  Aircraft 
Certification  Office.  10  Fifth  Street. 
Third  Floor,  Valley  Stream,  New  York; 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Ezra 
Sasson,  Aerospace  Engineer,  Systems 
and  Flight  Test  Branch,  ANE-172,  FAA, 
Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office,  10 
Fifth  Street,  Third  Floor.  Valley  Stream, 
New  York  11581;  telephone  (516)  256- 
7520;  fax  (516)  568-2716. 

SUPPlfMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  98-11-25, 
amendment  39-10550  (63  FR  30121, 
June  3. 1998).  which  is  applicable  to 
certain  Bombardier  Model  DHC-8-311 
and  -315  series  airplanes,  was  published 
in  the  Federal  Re^ster  on  August  12. 
1999  (64  FR  43959).  The  acUon 
proposed  to  supersede  AD  98-11-25  to 
continue  to  require  replacement  of  the 
nitrogen  cylinder  assemblies  that  inflate 
the  airplane's  ditching  dams  with 
improved  nitrogen  cylinder  assemblies. 
That  action  also  proposed  to  expand  the 
applicability  of  the  existing  AD. 
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Comments 

Interested  persons  have  been  afforded 
an  opportiinity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  2  airplanes 
of  U.S.  registry  that  will  be  affected  by 
this  AD. 

The  replacement  that  is  currently 
required  by  AD  9ft-ll-25,  and  retained 
in  this  AD,  will  take  approximately  4 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  will  be  provided 
by  the  manufactxirer  of  the  nitrogen 
cylinder  assembly  at  no  cost  to  the 
operator.  Based  on  these  figures,  the 
cost  impact  of  the  replacement  currently 
required  on  U.S.  operators  is  estimated 
to  be  $480,  or  $240  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  varioiis 
levels  of  government. 

Therefore,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  this  final  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  Is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedines  (44 
PR  11034,  February  26, 1979);  and  (3) 
Will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10550  (63  FR 
30121,  June  3, 1998),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-11373,  to  read  as 
follows: 

99-21-27    Bombardier,  Inc.  (Formerly  de 
Havilland,  Inc.):  Amendment  39-11373. 
Docket  98-NM-324-AD.  Supersedes  AD 
98-11-25,  Amendment  39-10550. 

Applicability:  Model  DHC-8-311  and  -315 
series  airplanes  in  the  medium  and  high 
gross  weight  configuration,  on  which 
Bombardier  Change  Request  CRBOSSOOOOOl. 
CR803SO00001-1,  CR803SC)00002, 
CR803SCX)0002-1,  CR803CH00046, 
CR803CH00079.  CR8O3CH00105, 
CR825CH00847,  or  CR803CH00051  has  been 
incorporated;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  tliis  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  ditching  dams  to 
inflate  fully  during  an  emergency  water 
landing,  which  could  result  in  water  entering 
the  airplane,  accomplish  the  following: 

Restatement  of  the  Requirements  of  AO  98- 
11-25,  Amendment  39-10550 

(a)  For  airplanes  in  the  medium  and  high 
gross  weight  configuration,  on  which 
Bombardier  Change  Request  CRB03SO0O001, 
CR803SO00002,  CR803CH00046, 
CR803CH00079,  CR803CH00105, 
CR825CH00847,  or  CR803CH00051  has  been 
incorporated:  Within  6  months  after  July  8, 


1998  (the  effective  date  of  AD  98-11-25). 
replace  the  existing  nitrogen  cylinder 
assembly  on  the  ditching  dams  with  a  new 
nitrogen  cylinder  assembly  that  incorporates 
an  improved  valve  assembly  (reference  de 
Havilland  Modification  8/3154),  in 
accordance  udth  de  Havilland  Service 
Bulletin  S.B.  8-25-122,  dated  October  10, 
1997. 

(b)  For  airplanes  in  the  medium  and  high 
gross  weight  configuration,  on  which 
Bombardier  Change  Request  CRBOSSOOOOOl, 
CR803SO00002,  CR803CH00046, 
CR803CH00079,  CR803CHOO105, 
CR825CH00847,  or  CR803CH00051  has  been 
incorporated:  As  of  July  8, 1998,  no  person 
shall  install  on  any  airplane  any  nitrogen 
cylinder  assembly  having  part  number  (P/N) 
410870(BSC)  or  410870-1 . 

New  Requirements  of  This  AD 

Replacement 

(c)  For  airplanes  other  than  those  identified 
in  paragraph  (a)  of  this  AD:  Within  6  months 
after  the  effective  date  of  this  AD,  replace  the 
existing  nitrogen  cylinder  assembly  on  the 
ditching  dams  with  a  new  nitrogen  cylinder 
assembly  having  P/N  410870-3  or  -5,  that 
incorporates  an  improved  valve  assembly 
(reference  de  Havilland  Modification  8/ 
3154),  in  accordance  with  de  Havilland 
Service  Bulletin  S.B.  8-25-122,  dated 
October  10. 1997. 

Spares 

(d)  For  airplanes  other  than  those 
identified  in  paragraph  (a)  of  this  AD:  As  of 
the  effective  date  of  this  AD,  no  person  shall 
install  on  any  airplane  any  nitrogen  cylinder 
assembly  having  P/N  410870(BSC)  or 
410870-1. 

AltematiTe  Methods  of  Compliam» 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  he 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO).  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compUance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  AGO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(g)  The  replacement  shall  be  done  in 
accordance  with  de  Havilland  Service 
Bulletin  S.B.  8-25-122,  dated  October  10, 
1997.  This  incorporation  by  reference  was 
approved  previously  by  the  Director  of  the 
Federal  Register  as  of  July  8, 1998  (63  FR 
30121,  June  3, 1998).  Copies  may  be  obtained 
from  Bombardier,  Inc.,  Bombardier  Regional 
Aircraft  Division,  Garratt  Boulevard, 


Federal  Register / Vol.  64,  No.  200 /Monday,  October  18,  1999 /Rules  and  Regulations  56163 


Downsview,  Ontario  M3K  1Y5,  Canada. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
FAA,  Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office,  10  Fifth 
Street,  Third  Floor,  Valley  Stream,  New  York; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW.,  suite  700, 
Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF-97- 
21R1,  dated  July  22, 1998: 

(h)  This  amendment  becomes  effective  on 
November  22,  1999. 

Issued  in  Renton,  Washington,  on  October 
7, 1999. 

D.  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-26866  Filed  10-15-99;  8:45  am] 

BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclwt  No.  9»-Nllll-20»-AD;  Amendment 
39-11372;  AD  99-21-26] 

RIN  2120-AA64 

Airworthiness  Directives;  Raytheon 
(Beech)  Model  400, 400A,  400T,  and 
MU-300-10  Airplanes 

.  agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Raytheon  (Beech) 
Model  400,  400A,  400T,  and  MU-300- 
10  airplanes,  that  currently  requires  a 
revision  to  the  Airplane  Flight  Manual 
(AFM)  to  provide  pilots  with  special 
operating  procedures  during  icing 
conditions.  This  amendment  adds  a 
requirement  to  modify  the  airplane  ice 
protection  system.  This  amendment  also 
removes  Model  MU-300  airplanes  from 
the  applicability  of  the  existing  AD. 
This  amendment  is  prompted  by  the 
development  of  a  modification  that  will 
positively  address  the  unsafe  condition. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  uncommanded 
nose-down  pitch  at  certain  flap  settings 
during  icing  conditions. 
DATES:  Effective  November  22, 1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
22, 1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 


from  Raytheon  Aircraft  Company, 
Technical  Services — Beech;  P.O.  Box  85, 
Wichita,  Kansas  67201-0085.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Small  Airplane  Directorate,  Wichita 
Aircraft  Certification  Office,  1801 
Airport  Road,  Room  100,  Mid-Continent 
Airport,  Wichita,  Kansas;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Tina 
L.  Miller,  Aerospace  Engineer,  Flight 
Test  Branch,  ACE-117W,  FAA,  Small 
Airplane  Directorate,  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road, 
Room  100,  Mid-Continent  Airport, 
Wichita,  Kansas  67209;  telephone  (316) 
946-4168;  fax  (316)  946-4407. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  94-25-10, 
amendment  39-9094  (59  FR  64112, 
December  13, 1994),  which  is  applicable 
to  all  Raytheon  (Beech)  Model  400, 
400A,  400T,  and  MU-300-10  airplanes, 
and  all  Mitsubishi  Model  MU-300 
airplanes,  was  published  in  the  Federal 
Register  on  February  26.  1997  (62  FR 
8650).  That  action  proposed  to  continue 
to  require  a  revision  to  the  Airplane 
Flight  Manual  (AFM)  to  provide  pilots 
with  special  operating  procedures 
dtuing  icing  conditions,  and  proposed 
to  require  modification  of  the  horizontal 
stabilizer  ice  protection  system.  That 
action  also  proposed  to  remove  Model 
MU-300  airplanes  from  the 
applicability  of  the  existing  AD.  [The 
FAA  is  in  the  process  of  issuing  separate 
rulemaking  action  (Docket  96-NM-210- 
AD)  for  Model  MU-300  airplanes  that 
will  require,  among  other  things,  certain 
AFM  revisions  and  installation  of  an  ice 
detector  on  those  airplanes.]  That 
proposal  was  prompted  by  the 
development  of  a  modification  that  will 
positively  address  the  unsafe  condition. 
The  proposed  requirements  of  that 
action  are  intended  to  prevent 
uncommanded  nose-down  pitch  at 
certain  flap  settings  dining  icing 
conditions. 

Actions  Since  the  Issuance  of  the  NPRM 

The  FAA  has  reviewed  and  approved 
Raytheon  Service  Instructions  No.  T- 
lA-0064  (undated).  This  service 
information  describes  procediu^s  for 
installation  of  an  additional  anti-ice 
control  valve  and  pressure  switch  for 
the  bleed  air  supply  in  the  aft  fuselage 
compartment,  and  an  ice  detector  on  the 


nose  of  the  aircraft,  and  related 
aimunciators,  relays,  a  selector  switch, 
and  electrical  wiring  in  the  flight 
compartment  and  fuselage  areas.  In 
addition,  the  service  information 
contains  a  "Note"  that  provides 
procediu«s  to  perform  if  icing 
conditions  are  encountered  diuing 
flight. 

Comments  to  the  NPRM 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  To  Delay  Issuance  of  the  Final 
Rule 

One  commenter  requests  that  the  FAA 
delay  the  issuance  of  the  final  rule  imtil 
a  new  modification  of  the  horizontal 
stabilizer  icing  protection  system  is 
available  for  field  installation  on  the 
Model  400T.  The  commenter  states  that 
such  a  modification  would  require  less 
down  time  of  the  airplane  and  lower 
costs  to  the  operator. 

The  FAA  considers  that  a  delay  in 
issuance  of  this  final  rule  is 
unnecessary.  The  FAA  considers  that 
accomplishment  of  the  actions  required 
by  the  existing  AD  were  adequate  to 
prevent  imcommanded  nose-down  pitch 
at  certain  flap  settings  diuing  icing 
conditions  in  the  interim  until  the 
modification  required  by  this  final  nde 
could  be  accomplished.  However,  as 
noted  in  the  proposal,  accomplishment 
of  the  modification  of  the  ice  protection 
system  improves  the  ice  protection  of 
the  horizontal  stabilizer.  Since  such  a 
modification  is  now  available  for  Model 
400T  airplanes,  the  FAA  has  determined 
that  it  is  appropriate  to  add  a  provision 
for  accomplisbment  of  this  modification 
in  this  final  rule.  Paragraph  (b)(2)  of  this 
AD  has  been  revised  accordingly. 

Request  To  Revise  the  Cost  Impact 
Paragraph 

This  same  commenter  requests  that 
the  FAA  revise  the  number  of  airplanes 
specified  in  the  Cost  Impact  paragraph 
of  the  proposal  to  reflect  the  actual 
number  of  airplanes  afiiected  by  the 
proposal.  The  manufacturer  notes  that 
there  are  currently  360  Raytheon 
(Beech)  Model  400,  400A,'and  400T 
airplanes  and  MU-300-10  airplanes  in 
the  worldwide  fleet,  64  Model  400  and 
MU-300-10  airplanes,  107  Model  400A 
airplanes,  and  189  Model  400T 
airplanes  of  U.S.  Registry. 

The  FAA  concurs  with  revising  the 
number  of  airplanes,  and  the  resulting 
revision  of  the  cost  estimate  figures 
involved.  However,  since  the  submittal 
of  the  manufacturer's  initial  comments. 
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the  manufecturer  has  updated  the 
correct  number  of  airplanes  again.  The 
FAA  has  revised  the  Cost  Impact 
paragraph  of  the  final  rule  to  specify  the 
latest  number  of  airplanes  and  the 
consequent  revision  of  the  cost  estimate 
figures. 

Request  To  Revise  the  Description  of 
the  Ice  Protection  System 

This  same  commenter  also  requests 
that  the  description  of  the  ice  protection 
specified  in  the  Simmiary  section  of  the 
proposed  rule  be  clarified  from 
"horizontal  stabilizer  ice  protection 
system  *  *  *"  to  specify  "airplane  ice 
protection  system."  The  manufactiuer 
states  that  the  proposal  refers  not  only 
to  the  horizontal  stabilizer  ice 
protection,  but  pertains  to  the  entire 
airplane's  ice  protection  system. 

The  FAA  acknowledges  that  the 
actions  specified  in  the  final  rule  apply 
to  the  entire  "airplane"  ice  protection 
system,  although  the  modification 
applies  primarily  to  the  horizontal 
stabilizer  ice  protection  system.  The 
FAA  has  revised  the  final  rule  to  reflect 
the  description  of  the  modification  as 
the  "airplane  ice  protection  system." 

Additional  Change  to  the  Final  Rule 

As  discussed  previously,  the  FAA  has 
reviewed  and  approved  Raytheon 
Service  Instructions  No.  T-lA-0064 
(imdated],  which  describes  procedures 
for  modification  of  the  airplane  ice 
protection  system.  The  FAA  has  added 
the  service  instruction  as  the 
appropriate  source  of  service 
information  for  accomplishment  of  the 
requirements  of  paragraph  (b)(2)  of  this 
final  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  388 
Raytheon  (Beech)  Model  400. 400A, 
400T,  and  MU-300-10  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 

The  FAA  estimates  that  64  Model  400 
and  MU-300-10  airplanes,  90  Model 
400A  airplanes,  and  183  Model  400T 
airplanes  of  U.S.  registry  will  be  affected 
by  Uiis  AD. 

The  actions  that  are  currenUy 
required  by  AD  94-25-10  (AFM 
revision)  take  approximately  1  work 


hour  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
on  U.S.  operators  of  the  actions 
currently  required  is  estimated  to  be 
$20,220,  or  $60  per  airplane. 

For  Model  400,  400A,  and  MU-300- 
10  airplanes:  The  modification  that  is 
required  by  this  AD  will  take 
approximately  320  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  between 
$37,000  and  $45,000  per  airplane.  Based 
on  these  figures,  the  cost  impact  on  the 
requirements  of  this  AD  for  U.S. 
operators  of  those  airplanes  is  estimated 
to  be  between  $8,654,800  and 
$9,886,800,  or  between  $56,200  and 
$64,200  per  airplane. 

For  Model  400T  airplanes:  The 
modification  required  by  this  AD  will 
take  approximately  360  work  hours  per 
airplane  to  accomplish,  at  an  average 
rate  of  $60  per  work  hour.  Required 
parts  will  cost  approximately  $40,000 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  the  AD  on  U.S.  operators 
of  those  airplanes  is  estimated  to  be 
$11,272,800,  or  $61,600  per  airplane. 
However,  the  FAA  has  been  advised 
that,  for  Model  400T  airplanes,  the 
manufactiuer  has  committed  previously 
to  its  customers  that  it  will  bear  the  cost 
of  replacement  parts  and  labor  costs 
necessary  to  accomplish  the 
replacement  of  those  parts.  Therefore, 
the  future  economic  cost  impact  of  this 
rule  on  U.S.  operators  may  be  less  than 
the  cost  impact  figure  indicated  above. 

The  cost  impact  figiues  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 


impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fi'om  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9094  (59  FR 
64112,  December  13, 1994),  and  by 
adding  the  following  new  airworthiness 
directive  (AD),  amendment  39-11372,  to 
read  as  follows: 

99-21-26  Raytheon  Aircraft  Company 
(Formerly  Beech):  Amendment  39- 
11372.  Docket  96-NM-209-AD. 
Supersedes  AD  94-25-10,  Amendment 
39-9094. 
Applicability:  All  Model  400, 400T,  and 
MU-300-10  airplanes;  and  Model  400A 
airplanes  having  serial  numbers  RK-1 
through  RK-107  inclusive;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  uncommanded  nose-down 
pitch  at  certain  flap  settings  during  icing 
conditions,  accomplish  the  following: 

(a)  Within  20  days  after  December  28, 1994 
(the  effective  date  of  AD  94-25-10, 
amendment  39-9094),  revise  the  Limitations 
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Section  and  Normal  Procedures  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  text.  This 
may  be  accomplished  by  inserting  a  copy  of 
this  AD  in  the  AFM. 

"ICING  CONDITIONS 

If  icing  conditions  are  encountered  during 
flight,  no  greater  than  10  degrees  flaps  may 
be  utilized  for  landing  unless  the  following 
conditions  are  met: 

1.  The  icing  conditions  were  encountered  for 
less  than  10  minutes,  and  the  Ram  Air 
Temperature  (RAT)  during  such  encounter 
was  warmer  than  -  8  degrees  C. 

Or 

2.  A  RAT  of  +5  degrees  C  or  wanner  is 
observed  during  approach  and  landing. 

If  either  of  the  above  two  conditions  is  met, 
30  degrees  flaps  may  be  utilized  for  landing. 
Otherwise: 


10  degrees 
Flaps  10  de- 


Flaps  (landing  flaps  setting) 
Land  Select  (LAND  SEL) 
Switch. 

Use  landing  data  for  10  degrees  flaps  Erom 
Appendix  1  of  this  AD." 

(b)  Within  2  years  after  the  effective  date 
of  this  AD,  accomplish  the  actions  specified 
in  paragraph  (b)(1)  or  (b)(2)  of  this  AD,  as 
applicable. 

(1)  For  Model  400, 400A,  and  MU-300-10 
airplanes:  Modify  the  airplane  ice  protection 
system  in  accordance  with  Beechcraft  Servige 
Bulletin  No.  2600,  dated  November  1995. 
Accomplishment  of  this  modification 
constitutes  terminating  action  for  the  AFM 
revision  required  by  paragraph  (a)  of  this  AD. 
Following  such  accomplishment,  that  AFM 
revision  may  be  removed  from  the  AFM. 

(2)  For  Model  400T  airplanes:  Accomplish 
the  actions  specified  in  accordance  with 
either  paragraph  (b)(2)(i)  or  (b)(2)(ii)  of  this 
AD. 


(i)  Accomplish  the  actions  specified  in 
paragraph  (b){2)(i)(A)  and  (b)(2)(i)(B)  of  this 
AD. 

(A)  Revise  the  Limitations  Section  and 
Normal  Procedures  Section  of  the  FAA- 

-  approved  Airplane  Flight  Manual  (AFM)  to 
include  the  following  text.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM.  Following  such 
accomplishment,  the  AFM  revision  required 
by  paragraph  (a)  of  this  AD  may  be  removed 
from  the  AFM. 

"ICING  CONDITIONS 

If  icing  conditions  are  encountered  during 
flight,  no  greater  than  10  degrees  flaps  may 
be  utilized  for  landing  unless  the  following 
conditions  are  met: 

1.  The  icing  conditions  were  encountered  for 
less  than  10  minutes,  and  the  Ram  Air 
Temperature  (RAT)  during  such  encounter 
was  warmer  than  -  8  degrees  C. 

Or 

2.  A  RAT  of  +5  degrees  C  or  warmer  is 
observed  during  approach  and  landing. 

If  either  of  the  above  two  conditions  is  met, 
30  degrees  flaps  may  be  utilized  for  landing. 

Note:  Do  not  operate  anti-ice  system  at  ram 
air  temperatures  greater  than  50  degrees  F  (10 
de^es  C)  unless  in  actual  icing  conditions, 
as  indicated  by  the  illumination  of  the  ICING 
annunciator  or  airframe  ice  accumulation." 

(B)  Modify  the  airplane  ice  protection 
system  in  accordance  with  Raytheon  Beech 
Service  Instructions  No.  T-lA-0064 
(undated).  Accomplishment  of  the 
modification  does  not  constitute  terminating 
action  for  the  requirement  to  revise  the  AFM 
in  accordance  with  paragraph  (b)(2)(i)(A)  of 
this  AD. 

(ii)  Modify  the  airplane  ice  protection 
system  in  accordance  with  a  method 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office  (AGO),  FAA,  Small 
Airplane  Directorate. 


Alternative  Methods  of  Complianoe 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Wichita  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  AGO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  Except  as  provided  by  paragraphs  (a), 
(b)(2)(i)(A),  and  (b)(2)(ii)  of  this  AD,  the 
actions  shall  be  done  in  accordance  with 
Beechcraft  Service  Bulletin  No.  2600,  dated 
November  1995,  or  Raytheon  Service 
Instructions  No.  T-1A^064  (undated).  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  inspected  at  the  FAA, 

"Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
FAA,  Small  Airplane  Directorate,  Wichita 
Aircraft  Certification  Office,  1801  Airport 
Road,  Room  100,  Mid-Continent  Airport, 
Wichita,  Kansas;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  suite  700,  Washington,  DC. 

(f)  This  amendment  becomes  effisctive  on 
November  22, 1999. 

BILIJNG  CODE  4«ia-13-U 
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Issued  in  Renton,  Washington,  on  October 
7. 1999. 

D.L.  Ri^in, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Senrice. 
[FR  Doc.  99-26867  Filed  10-15-99;  8:45  am] 
BILUNO  CODE  4910-1»-C 
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DEPARTMENT  OF  ENERGY 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 

18  CFR  Part  385 
[Doclwt  No.  RM98-1-O00] 

Regulations  Governing  Off-the-Record 
Communications;  Correction 

October  12, 1999. 

agency:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Final  rule:  correction. 

summary:  This  dociunent  makes 
corrections  to  several  footnotes  in  a  final 
rule  published  in  the  Federal  Register 
of  September  22,  1999  (64  FR  51222) 
regarding  regulations  governing  off-the- 
record  communications. 
DATES:  Effective  October  22, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Dickey,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426  (202)  208-2140. 
SUPPLEMENTARY  INFORMATION:  In  rule  FR 
Doc.  99-24616  published  on  September 
22, 1999  (64  FR  51223),  make  the 
following  corrections: 

1.  On  page  51223,  in  the  first  column, 
correct  footnote  6  to  the  preamble  to 
read  as  follows: 


6  18  CFR  385.1404 


2.  On  page  51223,  in  the  first  column, 
correct  footnote  7  to  the  preamble  to 
read  as  follows: 


7H. 

3.  On  page  51234,  in  the  second 
coliunn.  correct  amendatory  instruction 
5  to  read  as  follows: 

5.  Section  385.1404  is  removed. 
Lintvmxl  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  99-27040  Filed  10-15-99;  8:45  ami 
BHXMO  CODE  fTir-AI-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  173 
[Doclwt  No.  98F-0749] 

Secondary  Direct  Food  Additives 
l*srmitted  in  Food  for  Human 
Consumption;  Ion  Exchange  Resins 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  the  ion  exchange  resin, 
methylacrylate-divinyl  benzene 
diethylene  glycol  divinyl  ether 
terpolymer  containing  not  less  than  3.5 
percent  by  weight  of  divinyl  benzene 
and  not  more  than  0.6  percent  by  weight 
of  diethylene  glycol  divinyl  ether, 
aminolyzed  with 

dimethylaminopropylamine  (DMAPA) 
to  treat  water  and  aqueous  foods 
without  limits  on  the  conditions  of  use, 
and  with  a  specification  for  DMAPA,  an 
impiuity  in  the  ion  exchange  resin.  This 
action  is  in  response  to  a  petition  filed 
by  Rohm  and  Haas  Co. 
DATES:  This  regulation  is  effective 
October  18, 1999;  written  objections  and 
requests  for  a  hearing  by  November  17, 
1999.  The  Director  of  the  Office  of  the 
Federal  Register  approves  the 
incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51  of  a  certain  publication  in 
173.25(b)(2)  (21  CFR  173.25(b)(2)), 
effective  October  18, 1999. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  C.  Wallwork,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3078. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
September  15, 1998  (63  FR  49360),  FDA 
announced  that  a  food  additive  petition 
(FAP  8A4609)  had  been  filed  by  Rohm 
and  Haas  Co..  100  Independence  Mall 
West,  Philadelphia,  PA  19106-2399. 
The  petition  proposed  to  amend  the 
food  additive  regulations  in  §  173.25  Ion 
exchange  resins  to  provide  for  the  safe 
use  of  the  ion  exchange  resin, 
methylacrylate-divinyl  benzene 
diethylene  glycol  divinyl  ether 
terpolymer,  identified  in  §  173.25(a)(16), 
to  treat  water  and  aqueous  foods  as 
described  in  §  173.25(b)(2),  widiout 
limits  on  the  conditions  of  use,  and  with 
a  specification  for  DMAPA,  an  impurity 
in  the  ion  exchange  resin. 

The  ion  exchange  resin  is  currenUy 
approved  in  §  173.25(a)(16)  and  (b)(2)  as 
an  ion  exchange  resin  used  to  treat 
water  and  aqueous  food  only  of  the 
types  identified  imder  categories  1, 11, 
and  VI-B  in  Table  1  of  §  176.170(c), 
provided  that  the  temperature  of  the 
water  or  food  passing  through  the  resin 
bed  is  maintained  at  50  °C  or  less  and 
the  flow  rate  of  the  water  or  food 


passing  through  the  beds  is  not  less  than 
0.5  gallon  per  cubic  foot  per  minute. 
Rohm  and  Haas  Co.  has  requested  that 
the  regulation  in  §  173.25(b)(2)  be 
amended  to  provide  for  use  of  the  ion 
exchange  resin  bed  without  the 
restrictions  on  temperatm-e  and  flow 
rate,  but  with  establishment  of  a 
specification  of  no  more  than  1 
milligram  (mg)/kilogram  of  DMAPA 
when  extracted  into  a  food-simiUating 
solvent  and  when  measured  by  the 
method  that  is  incorporated  by 
reference. 

FDA  estimates  that  the  petitioned  use 
of  the  ion  exchange  resin  will  result  in 
an  estimated  daily  intake  for  DMAPA  of 
0.2  mg  per  person  per  day  (p/d)  for  the 
90th  percentile  consumer,  assuming  that 
all  foods  will  be  processed  with  this 
resin.  This  exposing  is  well  below  the 
acceptable  daily  intake  of  30  mg/p/d 
established  by  toxicology  studies 
submitted  with  the  previous  petitions 
for  this  resin. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that  the  proposed  use  of  the 
ion  exchange  resin,  methylacrylate- 
divinyl  benzene  diethylene  glycol 
divinyl  ether  terpolymer  containing  not 
less  than  3.5  percent  by  weight  of 
divinyl  benzene  and  not  more  than  0.6 
percent  by  weight  of  diethylene  glycol 
divinyl  eUier,  aminolyzed  with  DMAPA, 
to  treat  water  and  aqueous  foods 
without  limits  on  the  conditions  of  use, 
and  with  a  specification  for  DMAPA,  an 
impurity  in  the  ion  exchange  resin,  is 
safe,  the  ion  exchange  resin  will  achieve 
its  intended  effect,  and  therefore,  that 
the  regidations  in  §  173.25  should  be 
amended  as  set  forth  below. 

hi  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
reUed  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  previously  considered 
the  enviroimiental  effects  of  this  rule  as 
announced  in  the  Notice  of  Filing  for 
FAP  8A4609  (63  FR  49360).  No  new 
information  or  conunents  have  been 
received  that  would  affect  the  agency's 
previous  determination  that  there  is  no 
significant  impact  on  the  human 
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environment  and  that  an  environmental 
impact  statement  is  not  required. 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
imder  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  November  17, 1999, 
file  with  the  Dockets  Management 
Branch  (address  above]  written 
objections  thereto.  Each  objection  shall 
be  separately  nimibered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  groimds  for  the  objection.  Each 
niunbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  dociunents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  nimiber 
found  in  brackets  in  the  heading  of  this 
dociunent.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  die  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  173 

Food  additives,  Incorporation  by 
reference. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  173  is 
amended  as  follows: 

PART  173— SECONDARY  DIRECT 
POOD  ADDITIVES  PERMITTED  IN 
FOOD  FOR  HUMAN  CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  173  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  342.  348. 

2.  Section  173.25  is  amended  by 
adding  paragraphs  (b)(2)(i)  and  (b)(2)(ii) 
to  read  as  follows: 

§  1 73^    loiv«xchang«  resins. 

4        *        *        *        « 

(b)*  *  * 
(2)*  *  * 


(i)  The  ion-exchange  resin  identified 
in  paragraph  (a](13)  of  this  section  is 
used  to  treat  water  and  aqueous  food 
only  of  the  types  identified  under 
categories  I,  D,  and  VI-B  in  Table  1  of 
§  176.170(c)  of  this  chapter:  Provided, 
That  the  temperature  of  the  water  or 
food  passing  through  the  resin  bed  is 
maintained  at  50  °C  or  less  and  the  flow 
rate  of  the  water  or  food  passing  through 
the  bed  is  not  less  than  0.5  gallon  per 
cubic  foot  per  minute. 

(ii)  The  ion-exchange  resin  identified 
in  paragraph  (a)  (16)  of  this  section  is 
used  to  treat  water  and  aqueous  food 
only  of  the  types  identified  under 
categories  I,  II,  and  VI-B  in  Table  1  of 
§  176.170(c)  of  this  chapter.  Provided, 
that  either: 

(A)  The  temperatiue  of  the  water  or 
food  passing  through  the  resin  bed  is 
maintained  at  50  "C  or  less  and  the  flow 
rate  of  the  water  or  food  passing  through 
the  bed  is  not  less  than  0.5  gallon  per 
cubic  foot  per  minute;  or 

(B)  Extracts  of  the  resin  will  be  foimd 
to  contain  no  more  than  1  milligram/ 
kilogram  dimethylaminopropylamine  in 
each  of  the  food  simulants,  distilled 
water  and  10  percent  ethanol,  when, 
following  washing  and  pretreatment  of 
the  resin  in  accordance  with 

-  §  173.25(c)(1),  the  resin  is  subjected  to 
the  following  test  under  conditions 
simulating  the  actual  temperature  and 
flow  rate  of  use:  "The  Determination  of 
3-Dimethylaminopropylamine  in  Food 
Simulating  Extracts  of  Ion  Exchange 
Resins,"  February  4, 1998,  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  are  available  from  the  Division  of 
Petition  Control  {HFS-215),  Center  for 
Food  Safety  and  Applied  Nutrition, 
Food  and  Drug  Administration,  200  C 
St.  SW.,  Washington.  DC  20204,  or  may 
be  examined  at  the  Center  for  Food 
Safety  and  Applied  Nutrition's  Library, 
200  C  St.  SW.,  rm.  3321,  Washington, 
DC,  or  at  Uie  Office  of  die  Federal 
Register,  800  North  Capitol  St.  NW., 
suite  700,  Washington,  DC. 
•        *        *        *        • 

Dated:  September  28.  1999. 
L.  Robert  Lake, 

Director,  Office  of  Policy,  Planning  and 
Strategic  Initiatives,  Center  for  Food  Safety 
and  Applied  Nutrition. 
[FR  Doc.  99-26885  Filed  10-15-99;  8:45  am] 
BttXma  CODE  4ia(M)1-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[AD-fRL-6460-5] 
RIN  2060-AC31 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Halogenated 
Solvent  Cleaning 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Withdrawal  of  direct  final  rule. 

SUMMARY:  Due  to  receipt  of  adverse 
comments,  EPA  is  withdrawing  an 
August  19, 1999  direct  final  rule  (64  FR 
45187)  which  would  have  amended  the 
"National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Halogenated 
Solvent  Cleaning."  The  direct  final  rule 
would  have  provided  additional 
compliance  options  for  continuous  web 
cleaning  machines,  as  well  as 
clarifications  that  apply  to  steam-heated 
vapor  cleaning  machines  and  to 
cleaning  machines  used  to  clean 
transformers. 

DATES:  As  of  October  18, 1999,  EPA 
withdraws  the  direct  final  rule 
published  at  64  FR  45187  on  August  19, 
1999. 

ADDRESSES:  Docket  A-92-39  containing 
information  pertaining  to  this 
rulemaking  is  available  for  public 
inspection  and  copying  between  8  a.m 
and  5:30  p.m.,  Monday  through  Friday, 
excluding  holidays.  The  docket  is 
located  in  the  EPA's  Air  and  Radiation 
Docket  and  Information  Center.  Room 
M-1500,  401  M  Street,  SW,  Washington. 
DC  20460,  or  by  calling  (202)  260-7548. 
A  reasonable  fee  may  be  charged  for 
copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Paul  Almodovar,  Coatings  and 
Consumer  Products  Group,  Emission 
Standards  Division  (MD-13).  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  541- 
0283.  Electronic  mail  address  is 
almodovar.paul@epa.gov. 
SUPPLEMENTARY  INFORMATION:  On  August 
19, 1999  EPA  published  a  direct  final 
rule  (64  FR  45187)  to  amend  the 
"National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Halogenated 
Solvent  Cleaning."  This  amendment 
would  provide  additional  compliance 
options  for  continuous  web  cleaning 
machines,  as  well  as  clarifications  that 
apply  to  steam-heated  vapor  cleaning 
machines  and  to  cleaning  machines 
used  to  clean  transformers. 

The  EPA  stated  in  the  direct  final  rule 
that  if  relevant  adverse  comments  were 
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received  by  September  20, 1999,  the 
EPA  would  publish  a  notice 
withdrawing  the  direct  final  rule  before 
its  effective  date  of  October  18, 1999. 
The  EPA  received  adverse  comments  on 
the  direct  final  rule  from  two 
commenters  on  September  20, 1999  and 
is,  therefore,  withdrawing  the  direct 
final  rule.  The  EPA  will  address  these 
comments  in  a  final  rule  addressing 
additional  compliance  options  for 
continuous  web  cleaning  machines 
before  December  2,  1999,  the  date  on 
which  the  compliance  extension  for 
these  types  of  machines  expires. 

Dated:  October  13, 1999. 
Robert  D.  Brenner, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

(FR  Doc.  99-27189  Filed  10-15-99;  8:45  am] 
MLUNG  COM  asao-ae-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart271 

[FRL-«456-«] 

VaniKMrt:  Rnal  Authorization  of  State 
Hazardoua  Waata  Managamant 
Program  Ravialon 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Immediate  final  rule,  correction. 

SUMMARY:  On  September  24, 1999  (64 
FR  51702),  EPA  published  an  immediate 
final  rule  authorizing  revisions  to 
Vermont's  hazardous  waste 
management  program  tmder  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  Vermont  sought 
authorization  for  and  EPA  made  a 
decision  to  authorize  Vermont  for  all  the 
Land  Disposal  Regtdations  incorporated 
under  the  Consolidated  Checklists  for 
Land  Disposal  Restrictions  listed  at  (64 
FR  51705  and  51706).  However,  we 
inadvertently  omitted  listing  the  rules 
listed  under  Checklist  137  as  part  of  the 
Consolidated  Checklist.  The  purpose  of 
this  dociunent  is  to  correct  this  error. 
DATES:  The  inunediate  final  rule 
published  in  September  24, 1999  (64  FR 
51702),  as  corrected  by  this  document, 
will  be  effective  November  23, 1999, 
unless  EPA  receives  adverse  comments 
by  October  25, 1999.  If  EPA  receives 
such  comments,  EPA  will  publish  a 
timely  dociunent  withdrawing  the  rule. 
FOR  FURTHER  INFORMATION  CONTACT:  Geri 
Mannion,  EPA  Region  I,  One  Congress 
Street,  Suite  1100  (CHW),  Boston,  MA 
02114-2023;  Phone  Number:  (617)  918- 
1648. 
SUPPLEMENTARY  INFORMATXNI: 


L  Technical  Correction 

On  September  24, 1999,  EPA 
published  an  inunediate  final  rule 
authorizing  revisions  to  Vermont's 
hazardous  waste  management  program 
under  RCRA.  In  listing  the  rules  for 
which  Vermont  seeks  authorization,  we 
inadvertently  omitted  Checklist  137  as 
part  of  the  Consolidated  Checklist  for 
Land  Disposal  Restrictions.  The  title 
and  Federal  Register  information  for 
Checklist  137  is:  Universal  Treatment 
Standards  and  Treatment  Standards  for 
Organic  Toxicity  Characteristic  Wastes 
and  Newly  Listed  Wastes;  59  FR  47982- 
48110,  September  19, 1994  as  amended 
at  60  FR  242-302,  January  3, 1995.  The 
Vermont  regulations  cited  at  64  FR 
51705  include  authority  to  implement 
Checklist  137. 

n.  Administrative  Requirements 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.),  the  Agency 
certifies  that  the  rule  as  amended  by  this 
correction  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities,  because  it  does 
not  impose  any  new  burdens  on  small 
entities.  The  rule  simply  authorizes 
requirements  to  which  small  entities  are 
already  subject  under  State  law. 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4)  does  not  apply 
to  this  action  because  it  does  not 
contain  a  Federal  mandate  that  will 
result  in  annual  expenditiues  of  $100 
million  or  more  for  State,  local,  and/or 
tribal  governments  in  the  aggregate,  or 
the  private  sector,  and  because  it  does 
not  impose  any  significant  or  unique 
impact  on  small  governments  as 
described  in  UMRA.  This  action  also 
does  not  require  prior  consultation  with 
State,  local,  and  tribal  government 
officials  as  specified  by  Executive  Order 
12875  (58  FR  58093,  October  28,  1993) 
or  Executive  Order  13084  (63  FR  27655, 
May  10, 1998)  because  it  does  not 
impose  any  enforceable  duties  on  these 
entities  or  have  a  significant  or  tmique 
impact  on  tribal  communities.  This 
action  does  not  have  a  substantial  direct 
effect  on  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  12612  (52 
FR  41685,  October  30,  1987)  because 
this  action  affects  only  one  State  and  it 
pertains  to  the  State's  proposal  to  be 
authorized  for  updated  requirements  in 
the  hazardous  waste  program  that  the 
state  has  volimtarily  chosen  to  operate. 
This  action  also  is  not  subject  to 
Executive  Order  13045  (62  FR  19885, 
April  23,  1997)  because  it  is  not 


economically  significant.  The  Office  of 
Management  and  Budget  has  exempted 
this  action  from  the  requirements  of 
Executive  Order  12866  (58  FR  51735, 
October  4, 1993).  The  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  does 
not  apply  to  this  action  because  it  does 
not  involve  technical  standards.  This 
action  does  not  impose  an  information 
collection  burden  tmder  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.). 

EPA's  compliance  with  these  statutes 
and  Executive  Orders  for  the  underlying 
rule  is  discussed  in  the  September  24, 
1999  Federal  Register  document. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  nUe  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  Major  rule 
cannot  take  effect  imtil  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This 
correction,  together  with  the  rule  it 
amends,  v^l  be  effective  November  23, 
1999. 

Dated:  October  4, 1999. 
John  P.  DeVillars, 
Regional  Administrator,  Region  I. 
[FR  Doc.  99-26858  Filed  10-15-99;  8:45  am] 
BiuiNQ  CODE  aseo-so-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart62 
RIN  3067-AC95 

National  Flood  Inauranea  Program 
(NRP);  Aaalatanca  to  Private  Sector 
Proparty  Inaurara 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

SUMMARY:  We  (the  Federal  hisurance 
Administration  of  FEMA)  are  changing 
the  Financial  Control  Plan  (Appendix  B 
of  44  CFR  Part  62)  that  sets  standards  for 
evaluating  the  performance  of  private 
insiuance  companies  participating  in 
the  Write  Your  Own  program.  These 
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changes  are  to  streamline  and  simplify 
the  regulations  of  the  National  Flood 
Insurance  Program.  This  rule  is  part  of 
an  agency-wide  initiative  by  the  Federal 
Emergency  Management  Agency  to 
simplify  regulations  for  easier  use  by 
our  customers.  The  changes  are  also  be 
consistent  with  the  approach  we 
adopted  several  years  ago  to  streamline 
the  arrangement  for  the  WYO  program 
and  to  place  operational  details  in  a 
technical  operations  manual  rather  than 
in  the  agreement  itself  between  the 
Government  and  WYO  companies. 
EFFECTIVE  DATE:  December  1.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  L.  Connor,  Federal  Emergency 
Management  Agency,  Federal  Insurance 
Administration,  500  C  Street  SW., 
Washington,  DC  20472,  202-646-3429, 
(facsimile)  202-646-3445,  (email) 
Edward.  Connor@fema.gov. 
SUPPLEMENTARY  INFORMATION:  On  August 
5, 1999,  we  proposed  a  rule  at  64  FR 
42633  that  would  streamline  and 
simplify  the  Financial  Control  Plan  that 
private  insurance  companies  must 
follow  as  part  of  their  financial 
assistance  arrangement  with  FEMA 
under  the  Write  Your  Own  component 
of  the  National  Flood  Insurance 
Program.  The  proposed  streamlining 
involved  eliminating  operational  details 
from  the  text  of  the  Financial  Control 
Plan.  This  gives  the  Government  and  its 
industry  partners  the  flexibility  to  make 
operational  adjustments  and  corrections 
more  efficiently  and  more  quickly  while 
retaining  the  broad  framework  necessary 
for  soimd  financial  controls. 

Comments 

We  received  one  set  of  comments 
during  the  comment  period  from  a 
company  currently  participating  in  the 
Write  Your  Own  program.  The  company 
generally  supports  the  proposed 
changes  to  the  Financial  Control  Plan 
but  asked  for  clarification  on  several 
points. 

Consolidated  Financial  Statements 
Audit 

The  company  offered  "conditional 
support"  for  the  changes  on  the 
understanding  that  we  would  eliminate 
the  Consolidated  Financial  Statements 
Audit.  The  company  concluded  that  "if 
that  audit  is  continued,  then  the  rule  is 
overly  burdensome  and  the  system  of 
reviews  is  redundant." 

The  Consolidated  Financial 
Statements  Audit  and  the  planned 
operation  reviews  are  independent  of 
each  other  and  serve  separate  needs. 
The  Consolidated  Financial  Statements 
Audit  is  a  financial  audit  for  the 
program  conducted  by  FEMA's 


Inspector  General  (IG)  and  required  by 
the  Chief  Financial  Officers  Act  of  1990, 
as  amended  by  the  Government 
Management  Reform  Act  of  1994.  The 
scope  of  this  independent,  mandatory 
audit  includes  a  company's  financial 
management  and  its  controls  for 
receiving  and  disposing  of  money 
connected  with  a  Federal  program.  The 
overall  goal  of  this  audit  is  to  prevent 
fraud,  waste,  and  abuse.  The 
Consolidated  Financial  Statements 
Audit  is  not  an  optional  audit,  and  it 
has  a  specific  financial  management  and 
statutory  purpose.  The  operation 
reviews  that  we  conduct  for 
participating  Write  Your  Own 
companies  on  the  other  hand  focus  on 
a  company's  performance  in  specific 
areas  of  the  Write  Yoiu-  Own  program, 
namely,  claims,  imderwriting, 
marketing,  and  customer  service. 
In  summary,  the  Consolidated 
Financial  Statements  Audit,  the  FEMA 
IG's  audit,  and  our  program  reviews  are 
both  appropriate,  do  not  duplicate  each 
other,  and  serve  separate  needs. 

Reports  to  the  Standards  Committee 

The  company  expressed  concern 
about  confidentiality  and  the  protection 
of  trade  secrets  when  we  file  a  report  of 
an  operation  review  to  the  Standards 
Committee  since  the  Standards 
Committee  consists  of  competitors  of 
the  Write  Your  Company  which  is  the 
subject  of  the  report.  The  commenter 
recommended  that  "auditors  shoiUd 
only  file  reports  on  those  companies 
failing  the  Operation  Review.  In 
addition,  the  auditors  should  not 
include  in  the  report  any  information 
which  is  of  a  proprietary  nature  or  trade 
secret."  We  agree  with  tbis 
recommendation. 

We  will  present  reports  of  operation 
reviews  in  summary  form  to  the 
Standards  Committee.  These  summary 
reports  will  identify  trends  but  not 
companies  by  name.  Instead,  we  will 
identify  common  or  typical  errors  that 
we  discovered  during  operation  reviews 
and  coordinate  the  appropriate  remedy 
with  the  Standards  Committee,  such  as 
improved  training  or  guidance 
materials.  We  will,  however,  identify  for 
the  Standards  Committee  companies 
that  fail  the  operation  review  and  that 
will  be  the  subject  of  an  audit  for  cause. 
In  these  cases,  we  will  continue  to  rely, 
as  we  have  since  the  program's 
inception,  on  the  ethics  and 
professional  standards  of  the  members 
of  the  Standards  Committee  to  safeguard 
the  confidentiality  of  and  any 
proprietary  information  about  a 
company  that  has  failed  an  operation 
review. 


Penalties  for  Poor  Performance 

The  commenter  also  expressed 
concern  that  the  "penalties  are 
undefined"  for  companies  that  fail  the 
operation  review.  The  purpose  of 
operation  reviews  is  for  us  to  provide 
technical  assistance  to  individual 
companies  so  that  they  may  improve 
their  underwriting,  claims,  marketing, 
and  customer  service  operations.  We 
will  present  to  the  Standards  Committee 
summaries  of  common  errors  and  trends 
that  surface  during  the  operation 
reviews  so  that  we  may  select  the  most 
appropriate  program-wide  remedy,  for 
example,  training,  guidance,  etc.  If  we 
find  that  a  company's  performance 
warrants  it,  however,  we  will 
recommend  an  audit  for  cause  and  the 
deficient  company  would  be  subject  to 
any  penalties  that  are  appropriate  from 
that  separate  and  independent 
mechanism. 

Opportunity  for  Further  Review  and 
Comment 

The  commenter  stated  that  it  was 
important  for  participating  companies  to 
know  "how  the  Operation  Review  will 
be  conducted  and  the  benchmarks  for 
passage  or  failiu«  of  the  review."  We 
agree  that  companies  need  to  have  more 
specific  information  about  the  operation 
reviews,  which  are  included  in  a 
companion  document  titled  "The  Write 
Your  Own  Program  Financial  Control 
Plan  Requirements  and  Procedures."  We 
will  distribute  during  the  first  quarter  of 
the  1999-2000  Arrangement  year  a  draft 
version  of  this  document  for  review  and 
conunent  to  all  companies  participating 
in  the  Write  Your  Own  program.  We 
have  postponed  the  effective  date  of  this 
rule  until  December  1,  1999  to  allow  us 
to  consider  all  comments  on  the 
companion  docimient  for  this  rule 
before  either  one  becomes  final.  Until 
that  date,  we  will  operate  under  the 
existing  Financial  Control  Plan  found  at 
44  CFR  Part  62,  Appendix  B. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  We 
have  not  prepared  an  environmental 
assessment. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

This  rule  is  not  a  significant 
regulatory  action  within  the  meaning  of 
§  2(f)  of  E.O.  12866  of  September  30, 
1993,  58  FR  51735,  and  the  Office  of 
Management  and  Budget  has  not 
reviewed  it.  Nevertheless,  this  rule 
adheres  to  the  regulatory  principles  set 
forth  in  E.O.  12866. 
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Paperwork  Reduction  Act 

In  accordance  with  the  provisions  of 
the  Paperwork  Reduction  Act  of  1995, 
44  U.S.C.  3501  et  seq.,  we  have 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  the  collections  of 
information  in  this  final  rule,  and  OMB 
has  approved  them.  To  request 
additional  information  or  copies  of  the 
OMB  submissions,  contact  the  FEMA 
Information  Collections  Officer,  Muriel 
B.  Anderson,  by  calling  (202)  646-2625, 
or  by  writing  to  FEMA,  500  C  Street 
SW.,  Washington.  DC  20472.  The 
approved  collections  of  information  are: 

OMB  Number  3067-0169.  Write  Your 
Own  (WYO)  Program  (expires  March  31, 
2002).  To  maintain  adequate  financial 
control  over  Federal  funds,  the  National 
Flood  Insurance  Program  requires  each 
WYO  company  to  meet  the 
requirements  of  the  WYO  Transaction 
record  Reporting  and  Processing  Plan 
and  to  submit  monthly  financial  and 
statistical  reports  as  required  in  FEMA 
regxilation  44CFR.  part  62,  Appendix  B. 
The  niunber  of  respondents  is  estimated 
at  105.  The  biu'den  estimates  per 
respondent  are  as  follows: 
Reconciliation  Report,  30  minutes: 
Biennial  Audit  Administrative  Review 
Checklist,  1  hour;  Monthly  Financial 
and  Statistical  Reconciliation  Reports 
Certification  Statement,  3  minutes:  and 
Monthly  Statistical  Transaction  Reports 
Certification  Statement,  3  minutes. 

Execntive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612.  Federalism, 
dated  October  26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  62 

Claims,  Flood  insurance. 
Accordingly,  we  amend  44  CFR  part 
62  as  follows: 

PART  62— SALE  OF  INSURANCE  AND 
ADJUSTMENT  OF  CLAIMS 

1 .  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978.  43  PR 
41943,  3  CFR,  1978  Comp.,  p.  329;  E.O. 
12127  of  Mar.  31.  1979.  44  PR  19367,  3  CFR, 
1979  Comp.,  p.376. 

2.  We  amend  §  62.23  by  redesignating 
paragraphs  (j)(2)  through  (i)(6)  as 
paragraphs  (j)(3)  through  (j)(7).  and  by 
revising  paragraph  (j)(l)  and  adding  new 
paragraph  [j)(2)  to  read  as  follows: 


§62^    WYO  Companies  authorized. 

***** 

(j)*  *  * 

(1)  Have  a  biennial  audit  of  the  flood 

insurance  financial  statements 
conducted  by  an  independent  Certified 
Public  Accoimtant  (CPA)  firm  at  the 
Company's  expense  to  ensure  that  the 
financial  data  reported  to  us  accurately 
represents  the  flood  insxu^nce  activities 
of  the  Company.  The  CPA  firm  must 
conduct  its  audits  in  accordance  with 
the  generally  accepted  auditing 
standards  (GAAS)  and  Government 
Auditing  Standards  issued  by  the 
Comptroller  General  of  the  United 
States  (commonly  known  as  "yellow 
book"  requirements).  The  Company 
must  file  with  us  (the  Federal  Insurance 
Administration)  a  report  of  the  CPA 
firm's  detailed  biennial  audit,  and,  after 
our  review  of  the  audit  report,  we  will 
convey  our  determination  to  the 
Standards  Committee. 

(2)  Participate  in  a  WYO  Company/ 
FIA  Operation  review.  We  will  conduct 
a  review  of  the  WYO  Company's  flood 
insurance  claims,  underwriting, 
customer  service,  marketing,  iand 
litigation  activities  at  least  once  every 
three  (3)  years.  As  part  of  these  reviews, 
we  will  reconcile  specific  files  with  a 
listing  of  transactions  submitted  by  the 
Company  under  the  Transaction  Record 
Reporting  and  Processing  (TRPP)  Plan 
(Part  5).  We  will  file  a  report  of  the 
Operation  Review  with  the  Standards 
Committee. 
***** 

3.  We  revise  Appendix  B  to  Part  62 — 
National  Flood  Insurance  Program  to 
read  as  follows: 

Appendix  B  to  Part  62 — National  Flood 
Insurance  Program 

A  Plan  to  Maintain  Financial  Control  for 
Business  Written  Under  the  Write  Your  Own 
Program. 

(a)  In  general.  Under  the  Write  Your  Own 
(WYO)  Program,  we  (the  Federal  Insurance 
Administration  (FIA).  Federal  Emergency 
Management  Agency  (FEMA))  may  enter  into 
an  arrangement  with  individual  private 
sector  insurance  companies  licensed  to 
engage  in  the  business  of  property  insurance. 
The  arrangement  allows  these  companies — 
using  their  customary  business  practices — to 
offer  flood  insurance  coverage  to  eligible 
property  owners.  To  assist  companies  in 
marketing  flood  insurance  coverage,  the 
Federal  Government  will  be  a  guarantor  of 
flood  insurance  coverage  for  WYO  policies 
issued  under  the  WYO  Arrangement.  To 
account  for  and  ensure  appropriate  spending 
of  any  taxpayer  funds,  the  WYO  companies 
and  we  will  implement  this  Financial 
Control  Flan  (Plan).  Only  the  Administrator 
may  approve  any  departures  from  the 
requirements  of  this  Plan. 

(b)  Financial  Control  Plan.  (1)  The  WYO 
Companies  are  subiect  to  audit,  examination, 


and  regulatory  controls  of  the  various  States. 
Additionally,  the  operating  department  of  an 
insurance  company  is  customarily  subject  to 
examinations  and  audits  performed  by  the 
company's  interiial  audit  or  quality  control 
departments,  or  both,  and  independent' 
Certified  Public  Accountant  (CPA)  firms. 
This  Plan  will  use  to  the  extent  possible  the 
findings  of  these  examinations  and  audits  as 
they  pertain  to  business  written  under  the 
WYO  Program. 

(2)  This  Plan  contains  several  checks  and 
balances  that  can,  if  properly  iniplemented 
by  the  WYO  Company,  significantly  reduce 
the  need  for  extensive  on-site  reviews  of  the 
Company's  files  by  us  or  our  designee. 
Furthermore,  we  believe  that  this  process  is 
consistent  with  customary  reinsurance 
practices  and  avoids  duplication  of 
examinations  performed  under  the  auspices 
of  individual  State  Insurance  Departments, 
NAIC  Zone  examinations,  and  independent 
CPA  firms. 

(c)  Standards  Committee  established.  (1) 
We  establish  in  this  Plan  a  Standards 
Committee  for  the  WYO  Program  to  oversee 
the  performance  of  WYO  companies  under 
this  Plan  and  to  recommend  appropriate 
remedial  actions  to  the  Administrator.  The 
Standards  Committee  will  review  and 
recommend  to  the  Administrator  remedies 
for  any  adverse  action  arising  from  the 
implementation  of  the  Financial  Control 
Plan.  Adverse  actions  include,  but  are  not 
limited  to.  not  renewing  a  particular 
company's  WYO  Arrangement. 

(2)  The  Administrator  appoints  the 
members  of  the  Standards  Committee,  which 
consists  of  five  (5)  members  from  FIA.  one  (1) 
member  from  FEMA's  Office  of  Financial 
Management,  and  one  (1)  member  from  each 
of  the  six  (6)  designated  WYO  Companies, 
pools,  or  other  entities. 

(3)  A  WYO  company  must — 

(A)  Have  a  biennial  audit  of  the  flood 
insurance  financial  statements  conducted  by 
a  CPA  firm  at  the  Company's  expense  to 
ensure  that  the  financial  data  reported  to  us 
accurately  represents  the  flood  insurance 
activities  of  the  Company.  The  CPA  firm 
must  conduct  its  audits  in  accordance  with 
generally  accepted  auditing  standards 
(GAAS)  and  the  Government  Auditing 
Standards  issued  by  the  Comptroller  General 
of  the  United  States  (commonly  known  as 
"yellow  book"  requirements).  The  Company 
must  file  with  us  a  report  of  the  CPA  firm's 
detailed  biennial  audit,  and,  after  our  review 
of  the  audit  report,  we  will  convey  our 
determination  to  the  Standards  Committee. 

(B)  Participate  in  a  WYO  Company/FIA 
Operation  review.  We  will  conduct  a  review 
of  the  WYO  Company's  flood  insurance 
claims,  underwriting,  customer  service, 
marketing,  and  litigation  activities  at  least 
once  every  three  (3)  years.  As  part  of  these 
reviews,  we  will  reconcile  specific  files  with 
a  listing  of  transactions  submitted  by  the 
Company  under  the  Transaction  Record 
Reporting  and  Processing  Plan  (Part  5).  We 
will  file  a  report  of  the  Operation  Review 
with  the  Standards  Committee  (Part  7). 

(C)  Meet  the  recording  and  reporting 
requirements  of  the  WYO  Transaction  Record 
Reporting  and  Processing  (TRRP)  Plan  and 
the  WYO  Accounting  Procedures  Manual. 
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The  National  Flood  Insurance  Program's 
(NFIP)  Bureau  and  Statistical  Agent  will 
analyze  the  transactions  reported  under  the 
TRRP  Plan  and  submit  a  monthly  report  to 
the  WYO  company  and  to  us.  The  analysis 
will  cover  the  timeliness  of  the  WYO 
submissions,  the  disposition  of  transactions 
that  do  not  pass  systems  edits,  and  the 
reconciliation  of  the  totals  generated  from 
transaction  reports  with  those  submitted  on 
the  WYO  Company's  reports.  (Parts  2  and  6). 

(D)  Cooperate  with  FEMA's  Office  of 
Financial  Management  on  Letter  of  Credit 
matters. 

(E)  Cooperate  with  us  in  the 
implementation  of  a  claims  reinspection 
program  (Part  3). 

(F)  Cooperate  with  us  in  the  verification  of 
risk  rating  information. 

(G)  Cooperate  with  FEMA's  Office  of 
Inspector  General  on  matters  pertaining  to 
firaud. 

(d)  This  Plan  incorporates  by  reference  a 
separate  document,  "The  Write  Your  Own 
Program  Financial  Control  Plan 
Requirements  and  Procedures,"  that  contains 
the  following  parts,  each  of  which  is 
incorporated  by  reference  into  and  is 
applicable  to  the  Financial  Control  Plan: 

(1)  Part  1 — ^Financial  Audits,  Audits  for 
Cause,  and  State  Insurance  Department 
Audits; 

(2)  Part  2 — ^Transaction  Record  Reporting 
and  Processing  Plan  Reconciliation 
Procedures; 

(3)  Part  3 — Claims  Reinspection  Program; 

(4)  Part  4 — Report  Certifications  and 
Signature  Authorization; 

(5)  Part  5 — ^Transaction  Record  Reporting 
and  Processing  Plata; 

(6)  Part  6— Write  Your  Own  (WYO) 
Accounting  Procedures  Manual:  and 

(7)  Part  7 — Operation  Review 
Procediires. 

(e)  Interested  members  of  the  public  may 
obtain  a  copy  of  "The  Write  Your  Own 
Program  Financial  Control  Plan 
Requirements  and  Procedures"  by  contacting 
the  FEMA  Distribution  Center,  P.O.  Box 
2012,  Jessup,  MD  20794." 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 
Dated:  October  12. 1999. 
Edward  T.  Pasterick. 
Acting  Administrator.  Federal  Insurance 
Administration . 

(FR  Doc.  99-27009  Filed  10-15-99;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart64 

[CC  Docket  96-170;  FCC  99-72] 

Truth-in-BIIIIng  and  Billing  Format 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  correction. 

SUMMARY:  On  June  25, 1999  the  Federal 
Communications  Commission 


published  rules  in  the  Federal  Register 
concerning  Truth-in-Billing  principles 
and  guidelines  for  telecommunications 
common  carriers.  This  document  makes 
corrections  to  that  rule. 
DATES:  Effective  October  18, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Enforcement  Division,  Common  Carrier 
Bureau,  David  Konuch,  (202)  418-0960. 
SUPPLEMENTARY  INFORMATION:  On  April 
15, 1999,  the  Commission  adopted  an 
order  establishing  billing  principles  to 
ensure  that  consumers  are  provided 
with  basic  information  they  need  to 
make  informed  choices  among 
telecommunications  services  and 
providers,  to  protect  themselves  against 
inaccurate  and  ujifair  billing  practices, 
and  to  enhance  their  ability  to  detect 
cramming  and  slamming.  A  summary  of 
this  order  was  published  in  the  Federal 
Register.  See  64  FR  34488,  Jime  25, 
1999.  This  document  corrects 
typographical  errors  contained  in  that 
summary. 

In  the  rule  changes,  "Subpart  U"  is 
revised  to  read  "Subpart  W."  Also  in  the 
rules  section,  "64.2000"  is  revised  to 
read  "64.2400."  "64.2001"  is  revised  to 
read  "64.2401."  "64.2001(a)(2)." 
"64.2001(b),"  and  "64.2001(c)"  are 
replaced  with  "64.2401(a)(2)," 
"64.2401(b),"  and  "64.2401(c)," 
respectively. 

Federal  Commimications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  99-26884  Filed  10-15-99;  8:45  am] 

BNJJN6  CODE  CnZ-OI-U 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administation 

50  CFR  Part  660 

[Dociwt  No.  99040113-913-01;  i.D.  090e99A] 

Fisheries  Off  West  Coast  States  and  In 
the  Western  Pacific;  West  Coast 
Salmon  Fishsries;  Commercial 
inseaeon  Adiustments  and  Closures 
from  Cape  Flattery  to  Leadtwtter  Point, 
WA 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and. 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Inseason  adjustments;  closures; 

request  for  comments. 

SUMMARY:  NMFS  annotmces  the 
following  inseason  adjustments  to  the 
commercial  salmon  fishery  in  the  area 
between  Cape  Flattery  (48°23'00"  N. 
laL)  and  Cape  Alava  (48°10'00"  N.  iat.). 


West  of  125''05'00"  W.  long,  and  Cape 
Alava  and  Leadbetter  Point,  WA: 
Suspension  of  certain  gear  restrictions 
and  the  100-coho  trip  limit  for  the  open 
period  from  July  31  to  August  3, 1999; 
closing  the  entire  area  to  fishing  from 
August  4  through  August  14, 1999; 
reopening  the  area  between  Cape  Alava 
and  Leadbetter  Point,  WA,  from  August 
14  through  August  17,  1999,  with  the 
suspension  of  certain  gear  restrictions 
and  the  100-coho  trip  limit:  and  closing 
the  entire  area  to  fishing  starting  August 
18, 1999,  for  the  diu^tion  of  the  season, 
scheduled  to  close  September  30, 1999, 
due  to  the  attainment  of  the  7,000- 
chinook  guideline.  These  actions  were 
necessary  to  conform  to  the  1999 
management  meastu«s  and  were 
intended  to  ensiire  conservation  of 
Chinook  salmon. 

DATES:  Suspension  of  gear  restrictions 
and  the  coho  trip  limit  effective  0001 
hours  local  time  (l.t),  July  31, 1999, 
from  the  area  between  Cape  Flattery  and 
Leadbetter  Point,  WA;  closure  effective 
0001  hours  l.t,  August  4, 1999,  bom  the 
area  between  Cape  Flattery  and 
Leadbetter  Point,  WA;  reopening'the 
area  between  Cape  Alava  and  Leadbetter 
Point,  WA,  effective  0001  hours  l.t., 
August  14, 1999;  and  closure  effective 
0001  hours  l.t,  August  21, 1999  from 
the  area  between  Cape  Flattery  and 
Leadbetter  Point,  WA  through  the  end  of 
the  1999  fishing  season,  or  until  NMFS 
publishes  a  further  notice  in  the  Federal 
Register.  Comments  will  be  accepted 
through  November  2, 1999. 
ADDRESSES:  Comments  may  be  mailed  to 
William  Stelle,  Jr.,  Regional 
Administrator,  Northwest  Region, 
NMFS,  NOAA,  7600  Sand  Point  Way 
NE.,  Bldg.  1,  Seattle,  WA  98115-0070. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson,  206-526-6140. 
Information  relevant  to  this  document  is 
available  for  public  review  during 
business  hours  at  the  Office  of  the 
Regional  Administrator,  Northwest 
Region,  NMFS. 
SUPPLEMENTARY  INFORMATION: 

Baclcground 

Modification  of  fishing  seasons  is 
authorized  by  regidations  at  50  CFR 
660.409(b)(l)(i).  All  other  restrictions 
that  applied  to  this  fishery  remained  in 
effect  as  announced  in  the  annual 
management  measiu^s.  Regulations 
governing  the  ocean  salmon  fisheries  at 
50  CFR  660.409(a)(1)  state  that,  when  a 
quota  for  the  commercial  or  the 
recreational  fishery,  or  both,  for  any 
salmon  species  in  any  portion  of  the 
fishery  management  area  is  projected  by 
the  Regional  Administrator  to  be 
reached  on  or  by  a  certain  date,  NMFS 


56178  Federal  Register /Vol.  64,  No.  200 /Monday,  October  18,  1999 /Rules  and  Regulations 


will,  by  notification  issued  under  50 
CFR  660.411,  close  the  commercial  or 
recreational  fishery,  or  both,  for  all 
salmon  species  in  the  portion  of  the 
fishery  management  area  to  which  the 
quota  applies  as  of  the  date  the  quota  is 
projected  to  be  reached. 

In  the  1999  management  measures  for 
ocean  salmon  fisheries  (64  FR  24078, 
May  5, 1999),  NMFS  announced  that  the 
commercial  fishery  for  all  salmon  from 
Cape  Flattery  (48°23*00"  N.  lat.)  to  Cape 
Alava  (48°10'00"  N.  lat.)  west  of 
125°05*00"  W.  long,  and  Cape  Alava  to 
Leadbetter  Point,  WA,  would  open  July 
10  through  the  earliest  of  September  30 
or  attainment  of  the  overall  chinook 
quota  (preseason  4,500-chinook 
guideline)  or  20,000-coho  quota.  In  a 
previous  inseason  adjustment,  NMFS 
transferred  2,500  chinook  of  the 
remaining  12,884  chinook  salmon  from 
the  May/June  conunercial  fishery  to  the 
July  through  September  fishery  bom 
Cape  Flattery  to  Leadbetter  Point,  WA, 
nuddng  the  total  guideline  for  this  area 
for  this  period  7,000  chinook  salmon  (64 
FR  42856.  August  6, 1999). 

Salmon  Inseason  Adjustments 

The  Regional  Administrator  consulted 
with  representatives  of  the  Pacific 
Fishery  Management  Coimcil  (Council), 
the  Washington  Department  of  Fish  and 
Wildlife  (WDFW),  and  the  Oregon 
Department  of  Fish  and  Wildlife 
(ODFW)  on  July  29, 1999,  regarding  the 
suspension  of  gear  restrictions  (no  more 
than  four  spreads  per  line;  gear 
restricted  to  plugs  6  inches  (15.2  cm)  or 
longer;  flashers  without  hooks  may  be 
used  if  installed  below  the  second 
spread  from  the  top  and  will  not  be 
counted  as  a  spread;  and  no  more  than 
one  flasher  per  line),  and  the  suspension 
of  the  coho  trip  limit  (where  each  vessel 
may  possess,  land  and  deliver  no  more 
than  100  coho  per  open  period)  for  the 
open  period  from  July  31  to  August  3. 
liie  States  of  Washington  and  Oregon 
recommended  the  suspension  of  certain 
restrictions  and  the  coho  trip  limit 
because  these  measures  were  originally 
adopted  to  target  chinook  and  spread 
the  fishing  pressure  over  the  entire 
season.  Because  the  chinook  catch  rate 
was  very  high  compared  to  the  coho 
catch  rate,  the  states  recommended 
suspension  of  gear  restrictions  and  the 
coho  trip  limit,  in  order  to  shift  effort 
away  from  chinook  and  onto  coho 
salmon.  Nevertheless,  except  for  the 
four  spreads  per  line  restriction,  all  of 
the  regular  gear  restrictions  found  in 
Table  l.C.  of  the  1999  management 
measures  remained  in  effect  (64  FR 
24078,  Table  l.C.  May  5, 1999).  The 


catch  projected  on  July  27,  1999,  was 
4,449  chinook  out  of  a  7,00&-chinook 
guideline,  and  only  514  coho  of  a 
20,000-coho  quota.  Therefore,  NMFS 
suspended  certain  gear  restrictions  and 
the  coho  trip  limit  for  the  open  period 
fit)m  July  31  to  August  3, 1999.  with  the 
understanding  that  this  change  would 
be  evaluated  after  the  open  period  and 
then  discussed  in  a  meeting  on  August 
5, 1999,  to  decide  whether  this  inseason 
adjustment  should  continue  for  the 
remainder  of  the  season. 

On  August  5, 1999,  the  Regional 
Administrator  consulted  with 
representatives  of  the  Council,  WDFW, 
and  ODFW  to  discuss  the  status  of  catch 
and  whether  or  not  the  suspension  of 
the  gear  restrictions  and  the  coho  trip 
limit  should  continue.  The  estimated 
catch  of  chinook  continued  to  be  higher 
than  expected,  with  the  total  catch  as  of 
August  5, 1999,  at  5,988  chinook,  and 
the  total  catch  of  coho  at  1,387.  Since 
these  numbers  did  not  include  some 
catch  information  and  the  estimated 
catch  of  chinook  was  higher  than 
expected,  the  states  recommended  that 
the  fishery  be  suspended  for  the  next 
open  period,  August  7-10, 1999.  imtil 
all  of  the  relevant  data  were  collected 
and  an  analysis  completed  to  make  an 
adequate  decision  for  the  remaining 
season.  Accordingly,  NMFS  closed  the 
area  to  fishing  through  August  14,  1999. 

The  Regional  Administrator  consulted 
with  representatives  of  the  Council, 
WDFW,  and  ODFW  on  August  9, 1999. 
The  relevant  sources  of  catch  data  were 
adequately  reported,  and  the  analysis 
estimated  the  total  catch  at 
approximately  6,000  chinook  and  1,500 
coho.  With  1,000  chinook  remaining  in 
the  guideline  of  7,000  fish,  all  parties 
were  concerned  that  the  past  high 
chinook  catch  rate  would  continue  and 
the  7,000-chinook  guideline  would  be 
exceeded.  The  states  recommended  that 
both  the  area  of  fishing  be  limited  to  the 
area  between  Cape  Alava  and  Leadbetter 
Point.  WA.  and  the  suspension  of  gear 
restrictions  and  the  coho  trip  limit  be 
continued  during  the  next  open  period. 
The  states  determined  that  a  niunber  of 
factors  supported  restricting  the 
reopened  fishery  to  the  reduced  area. 
These  factors  were  as  follows:  (1)  The 
highest  catch  of  chinook,  1,300  of  the 
1,500  landed  in  the  last  open  period, 
was  in  the  area  between  Cape  Flattery 
and  Cape  Alava.  Therefore,  closing  this 
area  would  reduce  the  number  of 
chinook  caught;  (2)  the  suspension  of 
the  gear  restrictions,  designed  to  help 
target  chinook,  allowed  fishers  to  use 
gear  that  would  target  more  coho;  (3)  the 
historic  catch  of  chinook  has  decreased 


towards  the  later  part  of  the  season  in 
this  fishery;  therefore,  the  catch  rate  of 
chinook  was  expected  to  be  greatly 
reduced;  and  (4)  the  reports  from  the 
troUer  representatives  indicated  that  the 
fishers  who  had  larger  boats  and  landed 
the  majority  of  the  chinook  were  not 
going  to  continue  to  fish  for  salmon,  and 
had  switched  gear  to  pursue  the  more 
lucrative  tima  fishery  offshore. 
Therefore,  NMFS  reopened  the  area 
between  Cape  Alava  and  Leadbetter 
Point,  WA,  from  August  14  through 
August  17, 1999,  wifii  suspension  of 
gear  restrictions  and  the  coho  trip  limit. 
The  area  was  closed  August  18-20, 
1999,  imder  the  annual  management 
measures. 

On  August  19, 1999,  the  Regional 
Adnunistrator  consulted  with 
representatives  of  the  Council,  WDFD, 
and  ODFW  to  discuss  the  status  of  catch 
and  whether  or  not  the  fishery  should 
continue.  The  estimated  catch  of 
chinook  was  higher  than  expected.  The 
total  catch  as  of  August  19, 1999,  was 
7,224  chinook,  exceeding  the  7,000- 
chinook  guideline,  and  the  total  catch  of 
coho  was  4,644.  Therefore,  NMFS 
closed  the  area  to  fishing  for  the 
duration  of  the  season  due  to  attainment 
of  the  7,000-chinook  guideline. 

The  States  of  Washington  and  Oregon 
will  manage  the  commercial  fishery  in 
state  waters  adjacent  to  this  area  of  the 
exclusive  economic  zone  in  accordance 
with  this  Federal  action.  As  provided  by 
the  inseason  notification  procedures  of 
50  CFR  660.411,  actual  notification  of 
these  actions  was  given  to  fishermen 
prior  to  the  effective  dates  by  telephone 
hotline  munbers  206-526-6667  and 
800-662-9825,  and  by  U.S.  Coast  Guard 
Notice  to  Mariners  broadcasts  on 
Channel  16  VHF-FM  and  2182  kHz- 
Because  of  the  need  for  inunediate 
action  to  make  inseason  adjustments 
and  close  the  fishery  upon  achievement 
of  the  quota,  NMFS  has  determined  that 
good  cause  exists  for  this  action  to  be 
issued  without  affording  a  prior 
opportiuiity  for  public  comment.  These 
actions  do  not  apply  to  other  fisheries 
that  may  be  operating  in  other  areas. 

Classification 

This  action  is  authorized  by  50  CFR 
660.409  and  660.411  and  is  exempt  from 
review  under  E.0. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  October  6, 1999. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  99-26607  Filed  10-15-99;  8:45  am] 
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Proposed  Rules 


Federal  Register 

Vol.  64,  No.  200 
Monday,  October  18,  1999 


This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  njles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
aile  making  prior  to  the  adoption  of  the  final 
ailes. 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revanue  Service 

26CFRPart25 
[REG-108287-98] 
BIN  1545-AW25 

Definition  of  a  Qualified  interest  in  a 
Grantor  Retained  Annuity  Truat  and  a 
Grantor  Retained  Unltrust;  Hearing 
Canceliation 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Cancellation  of  notice  of  public 

hearing  on  proposed  rulemaking. 

SUMMARY:  This  document  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  regulations  under 
section  2702(b)  relating  to  the  definition 
of  a  qualified  interest  in  a  grantor 
retained  annuity  trust  and  a  grantor 
retained  unitrust. 

DATES:  The  public  hearing  originally 
scheduled  for  Wednesday  ,  October  20, 
1999,  at  10  a.m.,  is  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT: 
LaNita  Van  Dyke  of  the  Regulations 
Unit,  Assistant  Chief  Coimsel 
(Corporate),  (202)  622-7190  (not  a  bll- 
fiee  number). 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  and  notice  of 
public  hearing  that  appeared  in  the 
Federal  Register  on  Tuesday,  June  22, 
1999,  (64  FR  33235),  announced  that  a 
public  hearing  was  scheduled  for 
Wednesday,  October  20, 1999,  at  10 
a.m.,  in  the  IRS  Auditorium,  Internal 
Revenue  Building,  1111  Constitution 
Avenue,  NW.,  Washington,  DC.  The 
subject  of  the  public  hearing  is  proposed 
regulations  imder  section  2702(b)  of  the 
Internal  Revenue  Code.  The  public 
comment  period  for  these  proposed 
regulations  expired  on  Monday, 
September  20, 1999.  The  outlines  of 
topics  to  be  addressed  at  the  hearing 
were  due  on  Wednesday,  September  29, 
1999. 

The  notice  of  proposed  rulemaking 
and  notice  of  public  hearing,  instructed 


those  interested  in  testifying  at  the 
public  hearing  to  submit  a  request  to 
speak  and  an  outiine  of  the  topics  to  be 
addressed.  As  of  Wednesday.  October  6, 
1999,  no  one  has  requested  to  speak. 
Therefore,  the  public  hearing  scheduled 
for  Wednesday,  October  20, 1999,  is 
cancelled. 
Cyntliia  Grigsby, 

Chief,  Regulations  Unit.  Assistant  Chief 

Counsel  (Corporate). 

[FR  Doc.  99-26898  Filed  10-15-99;  8:45  am] 

BtLUNQ  CODE  4830-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30CFRPart904 
[SPATS  No.  AR-035-FOR] 

Arlcansas  At>andoned  Mine  l-and 
Reclamation  Plan 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
action:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
annoimcing  receipt  of  an  amendment  to 
the  Arkansas  abandoned  mine  land 
reclamation  plan  (Arkansas  plan)  under 
the  Siuface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
amendment  consists  of  an  addition  to 
the  Arkansas  plan  relating  to  the 
exclusion  of  certain  noncoal 
reclamation  sites.  Arkansas  intends  to 
revise  its  plan  to  be  consistent  with  the 
corresponding  Federal  regulations. 

This  document  gives  the  times  and 
locations  that  the  Arkansas  plan  and  the 
amendment  to  that  plan  are  available  for 
your  inspection,  the  comment  period 
during  which  you  may  submit  written 
comments  on  the  amendment,  and  the 
procedures  that  will  be  followed  for  the 
public  hearing,  if  one  is  requested. 
DATES:  We  will  accept  vtrritten 
comments  imtil  4:00  p.m.,  c.s.t, 
November  17, 1999.  If  requested,  we 
will  hold  a  public  hearing  on  the 
amendment  on  November  12, 1999.  We 
will  accept  requests  to  speak  at  the 
hearing  until  4:00  p.m.,  c.s.t.  on 
November  2, 1999. 


ADDRESSES:  You  should  mail  or  hand 
deliver  written  comments  and  requests 
to  speak  at  the  hearing  to  Michael  C. 
Wolfrom.  Director,  Tulsa  Field  Office,  at 
the  address  listed  below. 

You  may  review  copies  of  the 
Arkansas  plan,  the  amendment,  a  listing 
of  any  scheduled  public  hearings,  and 
all  written  comments  received  in 
response  to  this  docimient  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  You  may  receive 
one  free  copy  of  the  amendment  by 
contacting  OSM's  Tulsa  Field  Office. 

Michael  C.  Wolfrom,  Director,  Tulsa 
Field  Office,  Office  of  Surface  Mining, 
5100  East  Skelly  Drive,  Suite  470,  Tulsa, 
Oklahoma  74135-6547,  Telephone: 
(918) 581-6430. 

Arkansas  Department  of 
Environmental  Quality,  Russellville 
Field  Office,  1220  West  2nd  Street, 
Russellville,  Arkansas  7?  301, 
Telephone:  (501)  968-7339. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  C.  Wolfrom,  Director,  Tulsa 
Field  Office.  Telephone:  (918)  581- 
6430.  Internet: 
mwolfrom@tokgw.osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  en  the  Arkansas  Plan 

On  May  2, 1983,  the  Secretary  of  the 
Interior  approved  the  Arkansas  plan. 
You  can  find  background  information 
on  the  Arkansas  plan,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  approval  of  the  plan 
in  the  May  2, 1983,  Federal  Register  (48 
FR  19710).  You  can  find  later  actions  on 
the  Arkansas  plan  at  30  CFR  904.25  and 
904.26. 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  September  22, 1999 
(Administrative  Record  No.  AAML- 
27.08),  Arkansas  sent  us  an  amendment 
to  its  plan  under  SMCRA.  Arkansas  sent 
the  amendment  in  response  to  our  letter 
dated  September  8,  1999 
(Administrative  Record  No.  AAML- 
27.07).  Below  is  a  simimary  of  the 
changes  proposed  by  Arkansas.  The  full 
text  of  the  amendment  is  available  for 
your  inspection  at  the  locations  listed 
above  under  ADDRESSES. 
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Policies  and  Procedures  of  the  State 
Abandoned  Mine  Land  Reclamation 
Pmgram  [30  CFR  884.13(c) 

Under  subheading  B.  Identification  of 
Eligible  Lands  and  Water  [30  CFR 
884.13(c)(2)],  Arkansas  proposes  to  add 
the  following  language  as  a  counterpart 
to  our  Federal  regulation  at  30  CFR 
875.16,  Exclusion  of  certain  noncoal 
reclamation  sites: 

Money  from  the  Fund  shall  not  be  used  for 
the  reclamation  of  sites  and  areas  designated 
for  remedial  action  pursuant  to  the  Uranium 
Mill  Tailings  Radiation  Control  Act  of  1978 
(42  U.S.C.  7901  et  seq.)  or  that  have  been 
listed  for  remedial  action  pursuant  to  the 
Comprehensive  Environmental  Response 
Compensation  and  Liability  Act  of  1980  (42 
U.S.C.  9601  et  seq.]. 

m.  Public  Comment  Procedures 

Under  the  provisions  of  30  CFR 
884.15(a},  we  are  requesting  comments 
on  whether  the  amendment  satisfies  the 
applicable  State  reclamation  plan 
approval  criteria  of  30  CFR  884.14.  If  we 
approve  the  amendment,  it  will  become 
part  of  the  Arkansas  plan. 

Written  Comments 

We  will  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  during 
normal  business  hours.  We  wiU  not 
consider  anonymous  comments.  If 
individual  respondents  request 
confidentiality,  we  will  honor  their 
request  to  the  extent  allowable  by  law. 
Individual  respondents  who  vfish  to 
withhold  their  name  or  address  from 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 
beginning  of  their  comments.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  review  in  their  entirety. 

Your  written  comments  should  be 
specific  and  pertain  only  to  the  issues 
proposed  in  this  rulemaking.  You 
should  explain  the  reason  for  any 
recommended  change.  In  the  final 
rulemaking,  we  will  not  necessarily 
consider  or  include  in  the 
Administrative  Record  any  comments 
received  after  the  time  indicated  under 
DATES  or  at  locations  other  than  the 
Tulsa  Field  Office. 

Please  submit  Internet  comments  as 
an  ASQI  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  SPATS  No. 
AR-035-FOR"  and  your  name  and 
return  address  in  your  Internet  message. 
If  you  do  not  receive  a  confirmation  that 
we  have  received  your  Internet  message. 


contact  the  Tulsa  Field  Office  at  (918) 
581-6430. 

Public  Hearing  ' 

If  you  wish  to  speak  at  the  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  MFORMATION  CONTACT  by 
4:00  p.m.,  c.s.t.  on  November  2, 1999. 
We  will  arrange  the  location  and  time  of 
the  hearing  with  those  persons 
requesting  the  hearing.  If  you  are 
disabled  and  need  special 
accommodation  to  attend  a  public 
hearing,  contact  the  individual  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.  The  hearing  will  not  be  held 
if  no  one  requests  an  opportunity  to 
speak  at  the  public  hearing. 

To  assist  the  transcriber  and  ensure  an 
accurate  record,  we  request  that  you 
provide  us  with  a  written  copy  of  your 
testimony.  The  public  hearing  will 
continue  on  the  specified  date  until  all 
persons  scheduled  to  speak  have  been 
heard.  If  you  are  in  the  audience  and 
have  not  been  scheduled  to  speak  and 
wish  to  do  so,  you  will  be  allowed  to 
speak  after  those  who  have  been 
scheduled.  We  will  end  the  hearing  after 
all  persons  scheduled  to  speak  and 
persons  present  in  the  audience  who 
wish  to  speak  have  spoken. 

Public  Meeting 

If  only  one  person  requests  an 
opporttinity  to  speak  at  a  hearing,  we 
may  hold  a  public  meeting,  rather  than 
a  public  hearing.  If  you  wish  to  meet 
with  us  to  discuss  the  amendment, 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
are  open  to  the  public  and,  if  possible, 
we  will  post  notices  of  meetings  at  the 
locations  listed  under  ADDRESSES.  We 
also  make  a  written  summary  of  each 
meeting  a  part  of  the  Administrative 
Record. 

IV.  Procedural  Determinations 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  exempts  this  rule  bom  review 
under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  determined 
that,  to  the  extent  allowed  by  law,  this 
rule  meets  the  applicable  standards  of 
subsections  (a)  and  (b)  of  that  section. 
However,  these  standards  are  not 
applicable  to  the  actual  language  of 
State  and  Tribal  abandoned  mine  land 
reclamation  plans  and  revisions  since 
each  such  plan  is  drafted  and 


promulgated  by  a  specific  State  or  Tribe, 
not  by  OSM.  Decisions  on  proposed 
abandoned  mine  land  reclamation  plans 
and  revisions  submitted  by  a  State  or 
Tribe  are  based  on  a  determination  of 
whether  the  submittal  meets  the 
requirements  of  Title  IV  of  SMCRA  (30 
U.S.C.  1231-1243)  and  30  CFR  Part  884. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement  since 
agency  decisions  on  proposed  State  and 
Tribal  abandoned  mine  land 
reclamation  plans  and  revisions  are 
categorically  excluded  from  compliance 
with  the  National  Environmental  Policy 
Act  (42  U.S.C.  4332)  by  the  Manual  of 
the  Department  of  the  Interior  (516  DM 
6,  appendix  8,  paragraph  8.4B(29)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  submiftal  which 
is  the  subject  of  this  rule  is  based  upon 
corresponding  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  in  the  andyses  for 
the  corresponding  Federal  regidations. 

Unfunded  Mandates 

OSM  determined  and  certifies  imder 
the  Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1502  et  seq.)  that  this  rule  will 
not  impose  a  cost  of  $100  million  or 
more  in  any  given  year  on  local,  state, 
or  tribal  governments  or  private  entities. 

List  of  Subjects  in  30  CFR  Part  904 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  October  8. 1999. 
Brent  Wahlquist, 

Regional  Director,  Mid-Continent  Regional 

Coordinating  Center. 

[FR  Doc.  99-27107  Filed  10-15-99;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

32  CFR  Part  806b 

[Air  Force  Instruction  37-1 32] 

Air  Force  Privacy  Act  Program 

AGENCY:  Department  of  the  Air  Force, 

DOD. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  the  Air 
Force  is  proposing  to  add  an  exemption 
rule  for  a  system  of  records  notice  F036 
AF  DP  G,  entitled  'Equal  Opportimity 
and  Treatment'.  The  exemption  is 
intended  to  increeise  the  value  of  the 
system  of  records  for  law  enforcement 
purposes,  to  comply  with  prohibitions 
against  the  disclosure  of  certain  kinds  of 
information,  and  to  protect  the  privacy 
of  individuals  identified  in  the  system 
of  records. 

DATES:  Comments  must  be  received  on 
or  before  December  17, 1999,  to  be 
considered  by  this  agency. 
ADDRESSES:  Send  comments  to  the  Air 
Force  Access  Programs  Manager, 
Headquarters,  Air  Force 
Communications  and  Information 
Center/ITC,  1250  Air  Force  Pentagon, 
Washington,  DC  203301250. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Anne  Rollins  at  (703)  5886187. 
SUPPLEMENTARY  INFORMATION: 
Executive  Order  12866,  'Regulatory 
Planning  and  Review' 

It  has  been  determined  that  32  CFR 
part  321  is  not  a  significant  regulatory 
action.  The  rule  does  not: 

(1)  Have  an  annual  effect  to  the 
economy  of  $100  million  or  more;  or 
adversely  affect  in  a  material  way  the 
economy;  a  section  of  the  economy; 
productivity;  competition;  jobs;  the 
environment;  public  health  or  safety;  or 
state,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  vsrith  an  action  taken 
or  planned  by  another  Agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof; 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 
Public  Law  96*354,  'Regulatory 
Flexibility  Act'  (5  U.S.C.  601) 

It  has  been  certified  that  this  rule  is 
not  subject  to  the  Regulatory  FlexibiUty 
Act  (5  U.S.C.  601)  because  it  would  not, 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 


Public  Law  96-511,  'Paperwork 
Reduction  Act'  (44  U.S.C.  Chapter  35) 

It  has  been  certified  that  this  part  does 
not  impose  any  reporting  or  record 
keeping  requirements  imder  the 
Paperwork  Reduction  Act  of  1995. 

List  of  subjects  in  32  CFR  part  806b 

Privacy. 

Accordingly.  32  CFR  part  806b  is 
amended  to  read  as  follows: 

PART  806tH-AiR  FORCE  PRIVACY 
ACT  PROGRAM 

1.  The  authority  citation  for  32  CFR 
Part  806b  continues  to  read  as  follows: 

Anthority:  Pub.  L.  93-579,  88  Stat  1896  (5 
U.S.C  552a). 

2.  Appendix  C  to  Part  806b  is 
proposed  to  be  amended  by  adding 
paragraph  (b)(21)  as  follows: 
***** 

b.  Specific  exemptions.*  *  * 

(21)  System  identifier  and  name:  F036 
ikF  DP  G,  Military  Equal  Opportimity 
and  Treatment. 

{i)Exemption:  Investigatory  material 
compiled  for  law  enforcement  purposes 
may  be  exempt  pursuant  to  5  U.S.C. 
552a(k)(2).  However,  if  an  individual  is 
denied  any  right,  privilege,  or  benefit  for 
which  he  would  otherwise  be  entitled 
by  Federal  law  or  for  which  he  would 
otherwise  be  eligible,  as  a  result  of  the 
maintenance  of  the  information,  the 
individual  will  be  provided  access  to 
the  information  except  to  the  extent  that 
disclosure  would  reveal  the  identity  of 
a  confidential  soiuce.  Portions  of  this 
system  of  records  may  be  exempt 
pursuant  to  5  U.S.C.  552a(d),  (e)(4)(H), 
and(f). 

(iii)Aut/iority;  5  U.S.C.  552a(k)(2) 

[iv)Reasons:  (1)  From  subsection  (d) 
because  access  to  the  records  contained 
in  this  system  would  inform  the  subject 
of  an  investigation  of  the  existence  of 
that  investigation,  provide  the  subject  of 
the  investigation  with  information  that 
might  enable  him  to  avoid  detection, 
and  would  present  a  serious 
impediment  to  law  enforcement.  In 
addition,  granting  individuals  access  to 
information  collected  while  an  Equal 
Opportunity  and  Treatment 
clarification/investigation  is  in  progress 
conflicts  with  the  just,  thorough,  and 
timely  completion  of  the  complaint,  and 
could  possibly  enable  individuals  to 
interfere,  obstruct,  or  mislead  those 
clarifying/investigating  the  complaint. 

(2)  From  subsection  (e)(4)(H)  because 
this  system  of  records  is  exempt  from 
individual  access  pursuant  to 
subsection  (k)  of  the  Privacy  Act  of 
1974. 

(3)  From  subsection  (f)  because  this 
system  of  records  has  been  exempted 


frt)m  the  access  provisions  of  subsection 
(d). 

(4)  Consistent  with  the  legislative 
purpose  of  the  Privacy  Act  of  1974,  the 
Department  of  the  Air  Force  vnll  grant 
access  to  nonexempt  material  in  the 
records  being  maintained.  Disclosiue 
will  be  governed  by  the  Department  of 
the  Air  Force  s  Privacy  Instruction,  but 
will  be  limited  to  the  extent  that  the 
identityof  confidential  sources  will  not 
be  compromised;  subjects  of  an 
investigation  of  an  actual  or  potential 
violation  will  not  be  alerted  to  the 
investigation;  the  physical  safety  of 
witnesses,  informants  and  law 
enforcement  personnel  will  not  be 
endangered,  ihe  privacy  of  third  parties 
will  not  be  violated;  and  that  the 
disclosiu-e  would  not  otherwise  impede 
effective  law  enforcement.  Whenever 
possible,  information  of  the  above 
nature  will  be  deleted  from  the 
requested  documents  and  the  balance 
made  available.  The  controlling 
principle  behind  this  limited  access  is 
to  allow  disclosures  except  those 
indicated  above.  The  decisions  to 
release  information  from  this  system 
will  be  made  on  a  case-by-case  basis. 

Dated:  October  8, 1999. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  99-27069  Filed  10-15-99;  8:45  am] 
BHJJNQ  COOE  S0O1-1O-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  207-0183;  FRL-6459-6] 

Approval  arKf  Promulgation  of 
Implementation  Plana;  California  State 
Implementation  Plan  Revtoion,  South 
Coaat  Air  Quality  Management  DIatrict 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  revision  to  the  California  State 
Implementation  Plan  (SIP)  originally 
proposed  for  a  limited  approval  and 
limited  disapproval  in  the  Federal 
Register,  64  FR  13375,  on  March  18, 
1999.  The  revision  concerns  a  rule  from 
the  South  Coast  Air  Quality 
Management  District  (SCAQMD).  The 
rule  controls  emissions  of  oxides  of 
nitrogen  from  stationary  gas  turbines. 
The  intended  effect  of  proposing 
approval  of  this  rule  is  to  regulate 
emissions  of  oxides  of  nitrogen  (NOx)  in 
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accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  EPA's  final  action  on 
this  proposed  rule  will  incorporate  this 
rule  into  the  Federally  approved  SIP. 
EPA  has  evaluated  this  rule  and  is 
proposing  to  approve  it  under 
provisions  of  the  CAA  regarding  EPA 
actions  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  (NAAQS),  and 
plan  requirements  for  nonattainment 
areas. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  on  or 
before  November  17, 1999. 

ADDRESSES:  Conunents  may  be  mailed 
to:  Andrew  Steckel,  Rulemaking  Office, 
AIR-4,  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901. 

Copies  of  the  rule  revision  and  the 
administrative  record  for  a  previous 
EPA  proposed  action  for  this  rule  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  available  for  inspection  at 
the  following  locations: 

Rulemaking  Office,  AIR-4,  Air  Division, 
U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105 

Environmental  Protection  Agency,  Air 
Docket  (6102),  401  "M"  Street,  S.W., 
Washington,  D.C.  20460 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento,  CA  95812 

South  Coast  Air  Quality  Management 
District,  21865  E.  Copley  Drive, 
Diamond  Bar,  CA  91765-4182. 

FOR  FURTHER  INFORMATKM  CONTACT:  Ed 
Addison,  Rulemaking  Office,  AIR-4,  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street.  San  Francisco,  CA  94105, 
Telephone:  (415)  744-1160. 
SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

This  Federal  Register  action  for  the 
SCAQMD  excludes  the  Los  Angeles 
County  portion  of  the  Southeast  Desert 
Air  Quality  Management  District, 
otherwise  known  as  the  Antelope  Valley 
Region  in  Los  Angeles  County,  which  is 
now  under  the  jiu-isdiction  of  the 
Antelope  Valley  Air  Pollution  Control 
District  as  of  July  1, 1997.  The  rule 
being  proposed  for  approval  into  the 
California  SIP  is  SCAQMD.  Rule  1134, 
Emissions  of  Oxides  of  Nitrogen  from 
Stationary  Gas  Turbines.  This  rule  was 
submitted  by  the  California  Air 


Resources  Board  (CARB)  to  EPA  on 
March  10, 1998. 

n.  Background 

On  November  15, 1990,  the  Clean  Air 
Act  Amendments  of  1990  (CAA)  were 
enacted.  Pub.  L.  101-549, 104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q. 
The  air  quality  plaiming  requirements 
for  the  reduction  of  NOx  emissions 
through  reasonably  available  control 
technology  (RACT)  are  set  out  in  section 
182(f)  of  the  CAA.  On  November  25, 
1992,  EPA  published  a  proposed  rule 
entitled,  "State  Implementation  Plans; 
Nitrogen  Oxides  Supplement  to  the 
General  Preamble;  Clean  Air  Act 
Amendments  of  1990  Implementation  of 
Title  I;  Proposed  Rule,"  (the  NOx 
Supplement)  which  describes  and 
provides  preliminary  guidance  on  the 
requirements  of  section  182(f).  The 
November  25, 1992,  action  should  be 
referred  to  for  further  information  on  the 
NOx  requirements  and  is  incorporated 
into  this  document  by  reference. 

Section  182(f)  of  the  Clean  Air  Act 
requires  States  to  apply  the  same 
requirements  to  major  stationary  sources 
of  NOx  ("major"  as  defined  in  section 
302  and  sections  182  (c),  (d),  and  (e))  as 
are  applied  to  major  stationary  sources 
of  volatile  organic  compoimds  (VOCs), 
in  moderate  or  above  ozone 
nonattainment  areas.  SCAQMD  is 
classified  as  extreme ';  therefore  this 
area  is  subject  to  the  RACT 
requirements  of  section  182(b)(2)  and 
the  November  15, 1992  deadline  dted 
below. 

Section  182(b)(2)  requires  submittal  of 
RACT  rules  for  major  stationary  sources 
of  VOC  (and  NOx)  emissions  (not 
covered  by  a  pre-enactment  control 
technologies  guidelines  (CTG) 
dociunent  or  a  post-enactment  CTG 
docimient)  by  November  15, 1992. 
There  were  no  NOx  CTGs  issued  before 
enactment  and  EPA  has  not  issued  a 
CTG  document  for  any  NOx  sources 
since  enactment  of  the  CAA.  The  RACT 
rules  covering  NOx  sources  and 
submitted  as  SIP  revisions  are  expected 
to  require  final  installation  of  the  actual 
NOx  controls  as  expeditiously  as 
practicable,  but  no  later  than  May  31, 
1995. 

This  document  addresses  EPA's 
proposed  action  for  South  Coast  Air 
Quality  Management  District 
(SCAQMD)  Rule  1134,  Emissions  of 
Oxides  of  Nitrogen  from  Stationary  Gas 
Turbines  Engines,  adopted  by  the 
SCAQMD  on  August  8, 1997.  The  State 


of  California  submitted  this  Rule  1134  to 
EPA  on  March  10, 1998.  The  nde  was 
found  to  be  complete  on  May  21,  1998, 
pursuant  to  EPA's  completeness  criteria 
that  are  set  forth  in  40  CFR  Part  51, 
Appendix  V  ^  and  is  being  proposed  for 
approval  into  the  SIP. 

NOx  emissions  contribute  to  the 
production  of  groimd  level  ozone  and 
smog.  This  rule  was  submitted  in 
response  to  EPA's  1988  SIP-Call  and  the 
CAA  section  110(a)(2)(A)  requirement 
that  plans  which  are  submitted  to  the 
EPA  in  order  to  achieve  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  contain  enforceable  emission 
linutations.  A  detailed  discussion  of  the 
background  for  this  rule  and 
nonattainment  area  is  provided  in  the 
proposed  rulemaking  cited  above. 

EPA  has  evaluated  the  above  rule  for 
consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations  and  EPA 
interpretation  of  these  require;nents  as 
expressed  in  the  various  EPA  policy 
guidance  documents  referenced  in  the 
proposed  rulemaking  cited  above.  EPA 
has  found  that  the  rule  meets  the 
applicable  EPA  requirements.  The  rule 
is  enforceable  and  strengthens  the 
applicable  SIP.  However,  as  noted  in  the 
proposed  rulemaking  cited  above,  it 
represents  a  relaxation  of  the  existing 
SIP.  On  March  18,  1999,  in  64  FR  13375, 
EPA  proposed  limited  approval  and 
limited  disapproval  of  SCAQMD  Rule 
1134,  Emissions  of  Oxides  of  Nitrogen 
from  Stationary  Gas  Turbines  into  the 
California  SIP.  A  detailed  discussion  of 
the  rule  provisions  and  evaluation  has 
been  provided  in  64  FR  13375  and  in  a 
technical  support  dociunent  (TSD) 
dated  February  11, 1999  available  at 
EPA's  Region  DC  office. 

m.  EPA  Evaluation  and  Proposed 
Action 

In  determining  the  approvability  of  a 
NOx  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  Part  D  of  the  CAA 
and  40  CFR  Part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  NOx  Supplement  (57  FR 
55620)  and  various  other  EPA  policy 
guidance  documents.^  Among  those 


■  SCAQMD  retained  it's  designation  of 
nonattainment  and  was  classified  by  operation  of 
law  pursuant  to  107(d)  and  181(a)  upon  the  date  of 
enactment  of  the  CAA.  See  S5  FR  56694  (November 
6. 1991). 


^  EPA  adopted  the  completeness  criteria  on 
February  16. 1990  (55  FR  5830)  and,  pursuant  to 
section  1 10(k)(l)(A)  of  the  CAA,  revised  the  criteria 
on  August  26, 1991  (56  FR  42216). 

'  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
post-1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT,  52  FR  45044  (November  24, 1987); 
"Issues  Relating  to  VCXD  regulation  Cutpoints, 
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provisions  is  the  requirement  that  a 
NOx  nile  must,  at  a  minimum,  provide 
for  the  implementation  of  RACT  for 
stationary  sources  of  Nox  emissions. 

For  the  piuposes  of  assisting  State  and 
local  agencies  in  developing  NOx  RACT 
rules,  EPA  prepared  the  NOx 
Supplement  to  the  General  Preamble.  In 
the  NOx  Supplement,  EPA  provides 
preliminary  guidance  on  how  RACT 
will  be  determined  for  stationary 
sources  of  NOx  emissions.  While  most 
of  the  guidance  issued  by  EPA  on  what 
constitutes  RACT  for  stationary  sources 
has  been  directed  towards  application 
for  VOC  sources,  much  of  the  guidance 
is  also  applicable  to  RACT  for  stationary 
sources  of  NOx  (see  section  4.5  of  the 
NOx  Supplement).  In  addition,  pursuant 
to  section  183(c),  EPA  is  issuing 
alternative  control  technique  documents 
(ACTs),  that  identify  alternative  controls 
for  all  categories  of  stationary  sources  of 
NOx.  The  ACT  documents  will  provide 
information  on  control  technology  for 
stationary  sources  that  emit  or  have  the 
potential  to  emit  25  tons  per  year  or 
more  of  NOx-  However,  the  ACTs  will 
not  establish  a  presimiptive  norm  for 
what  is  considered  RACT  for  stationary 
sources  of  NOx-  In  general,  the  guidance 
documents  cited  above,  as  well  as  other 
relevant  and  applicable  guidance 
documents,  have  been  set  forth  to 
ensure  that  submitted  NOx  RACT  rules 
meet  Federal  RACT  requirements  and 
are  fuUy  enforceable  and  strengthen  or 
maintain  the  SIP. 

The  California  Air  Resources  Board 
(CARB)  developed  a  guidance  dociunent 
entitled  Determination  of  Reasonably 
Available  Control  Technology  and  Best 
Available  Retrofit  Control  Technology 
for  the  Control  of  Oxides  of  Nitrogen 
from  Stationary  Gas  Turbines.  EPA  has 
used  CARB's  guidance  document,  dated 
May  18, 1992,  in  evaluating  Rule  1134 
for  consistency  with  the  CAA's  RACT 
requirements. 

There  is  ciirrently  a  November  1, 1996 
version  of  South  Coast  Air  Quality 
Management  District  (SCAQMD)  Rule 
1134,  Emissions  of  Oxides  of  Nitrogen 
from  Stationary  Gas  Turbines  included 
in  the  SIP.  The  submitted  rule  includes 
the  following  provisions: 

•  General  provisions  including 
applicability,  exemptions,  and 
definitions. 

•  Exhaust  emissions  standards  for 
oxides  of  nitrogen  (NOx)  and  carbon 
monoxide  (CO). 

•  Administrative  and  monitoring 
requirements  including  compliance 


Deficiencies,  and  Deviation,  Clarification  to 
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schedule,  reporting  requirements, 
monitoring  and  record  keeping,  and  test 
methods. 

Rules  submitted  to  EPA  for  approval 
as  revisions  to  the  SIP  must  be  fiilly 
enforceable,  must  maintain  or 
strengthen  the  SIP  and  must  conform 
with  EPA  policy  in  order  to  be  approved 
by  EPA.  When  reviewing  rules  for  SIP 
approvability,  EPA  evaluates 
enforceability  elements  such  as  test 
methods,  record  keeping,  and 
compliance  testing  in  addition  to  RACT 
guidance  regarding  emission  limits. 
Rule  1134  strengthens  the  SIP  through 
the  addition  of  enforceable  measures 
such  as  record  keeping,  test  methods, 
and  definitions. 

EPA  has  evaluated  South  Coast  Air 
Quality  Management  District  Rule  1134 
for  consistency  with  the  CAA,  EPA 
regulations,  and  EPA  policy  and  has 
found  that  the  revisions  address  and 
correct  many  deficiencies  previously 
identified  by  EPA.  These  corrected 
deficiencies  have  resulted  in  a  clearer, 
more  enforceable  rule. 

In  evaluating  the  rule,  EPA  must  also 
determine  whether  the  section  182(b) 
requirement  for  RACT  implementation 
by  May  31, 1995  is  met.  Under  certain 
circumstances,  the  determination  of 
what  constitutes  RACT  can  include 
consideration  of  advanced  control 
technologies  such  as  CARB  BARCT 
requirements.  As  Rule  1134  requires  all 
units  to  comply  by  December  31, 1995, 
EPA  considers  the  May  31, 1995 
deadline  to  have  been  met.  EPA  has 
further  found  that  the  amendment  to 
Rule  1134  conforms  with  the  CARB 
Determination  of  Reasonably  Available 
Control  Technology  (RACT)  and  Best 
Available  Retrofit  Control  Technology 
(BARCT)  for  Control  of  Oxides  of 
Nitrogen  from  Stationary  Gas  Turbines 
dated  May  18, 1992,  and  is  therefore 
consistent  with  the  CAA's  RACT 
requirement. 

EPA  has  evaluated  South  Coast  Air 
Quality  Management  District  Rule  1134 
for  consistency  with  the  CAA,  EPA 
regulations,  and  EPA  policy  and  has 
foimd  that  although  most  of  the 
modifications  to  SCAQMD  Rule  1134 
will  strengthen  the  SIP,  one 
modification  relaxes  the  SIP. 

Section  (c)(1)  of  the  rule  raises  the 
emission  limit  for  one  facility  at  Carson  from 
9  ppmv  to  25  ppmv  NOx-  The  District  has 
stated  that  no  viable  alternatives  are  evident 
that  will  enable  this  unit  to  achieve  the 
existing  Rule  1134  emission  limit.  The 
District  estimated  that  this  relaxation  will 
result  in  increased  emissions  of 
approximately  46  tons  per  year  of  NOx- 

On  March  18, 1999,  in  64  FR  13375, 
EPA  proposed  a  limited  approval  and 
limited  disapproval  of  SCAQMD  Rule 


1134,  because  the  district  had  failed  to 
demonstrate  that  this  relaxation 
complies  with  Section  110(1)  of  the  Act. 

A  more  detailed  discussion  of  the 
basis  for  EPA's  proposed  action  can  be 
found  in  the  Technical  Support 
Document  (TSD),  dated  February  11, 
1999,  which  is  available  from  the  U.S. 
EPA,  Region  IX  office. 

EPA  provided  for  a  30-day  public 
conunent  period  in  64  FR  13375  and  a 
30  day  extension  in  64  FR  24988.  EPA 
received  comments  on  the  proposed 
rulemaking  prior  to  the  closing  of  the 
second  comment  period,  from  the 
County  Sanitation  District  of  Los 
Angeles  County,  South  Coast  Air 
Quality  Management  District.  Sempra 
Energy,  and  Solar  Turbines, 
Incorporated. 

The  County  Sanitation  District  of 
L.A.,  submitted  comments  stated  that 
they  operate  the  sole  facility,  at  Carson, 
CA,  affected  by  the  relaxation  and  that 
EPA's  information  was  lacking  many  of 
the  details  of  the  e£fort  that  was 
conducted  at  this  facility  in  an  attempt 
to  achieve  the  9  ppmv  NOx  emission 
level  contained  in  the  original  Rule 
1134.  The  Sanitation  District  asserted 
that  the  NOx  limits  are  not 
technologically  feasible  and  they  would 
forward  the  chronology  of  the  activities 
undertaken  involving  this  issue. 

Commenter  Solar  'Turbines, 
Incorporated,  confirmed  that  low  NOx 
combustion  controls  arc  not  as  yet 
available  from  any  supplier  for  use  on 
low  Btu  digester  gas. 

They  stated  that  improvement  of  the 
selective  catalytic  reduction  (SCR)  unit 
performance,  which  now  only  provides 
20  percent  NOx  reduction,  is  not 
technically  feasible  due  to  the  ongoing 
siloxane  poisoning  of  the  SCR  catalyst. 
The  proposed  amendment  emissions 
limit  of  25  ppmv  NOx  is  being  achieved 
primarily  via  water  injection. 

The  Sanitation  District  commenter 
suggested  that  EPA  approve  the 
revisions  to  Rule  1134  as  all  reasonable 
approaches  have  been  tried  and  found 
technologically  infeasible  to  achieve  9 
ppmv  NOx  emission  level. 

The  Sanitation  District  supplied  a 
summary  of  the  chronological  detail  on 
all  of  the  NOx  control  related  activities 
at  the  LACSD  turbine  facility  and 
SCAQMD  submitted  comments  in 
response  to  the  CAA  110(1)  requirement 
for  achieving  emission  reductions, 
stating  that  the  NOx  levels  do  not 
interfere  with  attaimnent,  reasonable 
further  progress,  or  other  requirement  of 
the  Clean  Air  Act,  as  specified  by 
section  110(1). 

EPA  reviewed  all  the  material 
submitted  during  the  comment  period 
and  agrees  that  LACSD  has  investigated 
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the  currently  avaulable  RACT 
approaches  to  lower  the  NOx  emissions 
from  the  LACSD  facility.  We  understand 
that  the  limitation  on  the  SCR 
performance  is  the  lack  of  a  method  for 
removing  silicon  compounds  from  the 
digester  gas.  Such  removal  may  or  may 
not  be  possible  in  the  future.  Water 
scrubbing  does  not  appear  to  be 
effective  for  removing  siloxanes. 
However,  similar  units  have  had 
preliminary  success  using  carbon  bed 
filtration  of  the  digester  gas.  SCAQMD 
and  the  affected  source  should  continue 
investigating  various  siloxane  removal 
methods,  and  SCAQMD  should  revise 
the  rule  when  one  is  found. 

Proposed  Action 

EPA  is  proposing  action  to  approve 
the  above  rule  for  inclusion  into  the 
California  SIP.  EPA  is  approving  the 
submittal  imder  section  110(k)(3)  as 
meeting  the  requirements  of  section 
110(a)  and  Part  D  of  the  CAA  and  in 
light  of  EPA's  authority  pursuant  to 
section  301(a)  to  adopt  regulations 
necessary  to  further  air  quality  by    . 
strengthening  the  SIP.  This  approval 
action  will  incorporate  this  rule  into  the 
federally  approved  SIP.  The  intended 
effect  of  approving  this  rule  is  to 
regulate  emissions  of  NOx  in 
accordance  with  the  requirements  of  the 
CAA. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 

glan  shall  be  considered  separately  in 
ght  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

IV.  AdministratiTe  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  Regulatory  Planning  and  Review. 

B.  Executive  Order  12875 

Under  E.O.  12875,  Enhancing  the 
Intergovernmental  Partnership,  EPA 
may  not  issue  a  regiilation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inclined  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting,  E.O.  12875 
requires  EPA  to  provide  to  the  OMB  a 
description  of  the  extent  of  EPA's  prior 


consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  itom  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
State,  local  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  Today's  rule  does  not  create 
a  mandate  on  State,  local  or  tribal 
govenmients.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.0. 12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  frt>m 
Environmental  Health  Risks  and  Safety 
Risks  (62  PR  19885,  April  23, 1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children,  ff 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  E.O.  13045  because  it  is 
does  not  involve  decisions  intended  to 
mitigate  environmental  health  or  safety 
risks. 

D.  Executive  Order  13084 

Under  E.O.  13084,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  EPA  may  not  issue  a 
regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consiUts  with 
diose  governments.  U  EPA  complies  by 
consulting,  E.O.  13084  requires  EPA  to 
provide  to  the  OMB,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
simmiary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 


issue  the  regulation.  In  addition,  E.O. 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regiilatory  policies  on 
matters  that  significandy  or  umiquely 
affect  their  communities."  Today's  rule 
does  not  significantly  or  uniquely  affect 
the  communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  nde  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
snudl  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  nimiber  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule    * 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-efiiective 
and  least  biirdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
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advising  any  small  governments  that 
may  be  significantly  or  imiquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
imder  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compoimds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1. 1982. 

Dated:  September  24, 1999. 
Laura  Yoshii, 

Deputy,  Regional  Administrator,  Region  IX. 
(FR  Doc.  99-27141  Filed  10-15-99;  8:45  am] 
MIXINO  CO06  6S60-8(M> 
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Waste  Characterization  Program 
Documants  Appiicabia  to  Transuranlc 
Radioactiva  Waste  From  tha  Rocky 
Plata  Envlronmantal  Technology  Site 
for  Diapoaal  at  ttia  Waste  Isolation 
Pilot  Plant 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability;  opening 

of  public  comment  period. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  announcing  the 
availability  of,  and  soliciting  public 
comments  for  30  days  on  Department  of 
Energy  (DOE)  dociunents  applicable  to 
characterization  of  transuranic  (TRU) 

radioactive  waste  at  Rocky  Flats    

Environmental  Technology  Site  (RFETS) 
proposed  for  disposal  at  the  Waste 
Isolation  Pilot  Plant  (WIPP).  The 
dociunents  are  entitled:  (1)  "Salt 
Residue  Repack,  Bldg.  371  and  707 
Process  Control  Plan,  RS-020-021,  Rev. 


000,"  (2)  "Ash  Residue  Repack  Project, 
Bldg.  707  Process  Control  Plan,  RS- 
020-012,  Rev.  000,"  (3)  "Dry  Residue 
Repackaging  Process  Control  Plan,  RS- 
020-013,  Rev.  000,"  and  "Combustible 
Residue  Repackaging  Process  Control 
Plan,  RS-o5o-018,  Rev.  000."  They  are 
available  for  review  in  the  public 
dockets  listed  in  ADDRESSES.  EPA  will 
conduct  an  inspection  of  waste 
characterization  systems  and  processes 
at  RFETS  to  verify  that  the  proposed 
systems  and  processes  at  RFETS  can 
characterize  transuranic  waste  in 
accordance  with  EPA's  WIPP 
compliance  criteria  at  40  CFR  194.24. 
EPA  will  perform  this  inspection  the 
week  of  November  15, 1999.  This  notice 
of  the  inspection  and  comment  period 
accords  with  40  CFR  194.8. 
DATES:  EPA  is  requesting  public 
comment  on  the  documents.  Comments 
must  be  received  by  EPA's  official  Air 
Docket  on  or  before  November  17, 1999. 
ADDRESSES:  Comments  should  be 
submitted  to:  Docket  No.  A-98-49,  Air 
Docket,  Room  M-1500  (LE-131),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460. 
The  DOE  documents  are  available  for 
review  in  the  official  EPA  Air  Docket  in 
Washington,  DC,  Docket  No.  A-98-49, 
Category  n-A2,  and  at  the  following 
three  EPA  WIPP  informational  docket 
locations  in  New  Mexico:  in  Carlsbad  at 
the  Municipal  Library,  Hours:  Monday- 
Thursday,  10am-9pm,  Friday-Saturday, 
10am-6pm,  and  Sunday  lpm-5pm;  in 
Albuquerque  at  the  Government 
Publications  Department,  Zimmerman 
Library,  University  of  New  Mexico, 
Hours:  vary  by  semester;  and  in  Santa 
Fe  at  the  New  Mexico  State  Library, 
Hours:  Monday-Friday,  9am-5pm. 

As  provided  in  EPA's  regulations  at 
40  CFR  part  2,  and  in  accordance  with 
normal  EPA  docket  jwocedures,  if 
copies  of  any  docket  materials  are 
requested,  a  reasonable  fee  may  be 
charged  for  photocopying. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Monroe,  Office  of  Radiation  and 
Indoor  Air,  (202)  564-9310  or  call  EPA's 
toll-free  WIPP  Information  Line,  1-80O- 
331-WIPP. 
SUPPLEMENTARY  INFORMATION: 

Background 

DOE  is  developing  the  WIPP  near 
Carlsbad  in  southeastern  New  Mexico  as 
a  deep  geologic  repository  for  disposal 
of  TRU  radioactive  waste.  As  defined  by 
the  WIPP  Land  Withdrawal  Act  (LWA) 
of  1992  (Pub.  L.  No.  102-579).  as 
amended  (Pub.  L.  No.  104-201).  TRU 
waste  consists  of  materials  containing 
elements  having  atomic  numbers  greater 
than  92  (with  half-lives  greater  than 


twenty  years),  in  concentrations  greater 
than  100  nanocuries  of  alpha-emitting 
TRU  isotopes  per  gram  of  waste.  Mu(± 
of  the  existing  TRU  waste  consists  of 
items  contaminated  diu'ing  the 
production  of  nuclear  weapons,  such  as 
rags,  equipment,  tools,  and  sludges. 

On  May  13, 1998,  EPA  announced  its 
final  compliance  certification  decision 
to  the  Secretary  of  Energy  (published 
May  18, 1998,  63  FR  27354).  This 
decision  stated  that  the  WIPP  will 
comply  with  EPA's  radioactive  waste 
disposal  regulations  at  40  CFR  part  191, 
subparts  B  and  C. 

The  final  WIPP  certification  decision 
includes  conditions  that  (1)  prohibit 
shipment  of  TRU  waste  for  disposal  at 
WIPP  from  any  site  other  than  the  Los 
Alamos  National  Laboratory  (LANL) 
until  the  EPA  determines  that  the  site 
has  established  and  executed  a  quality 
assurance  program,  in  accordance  with 
§§  194.22(a)(2)(i),  194.24(c)(3),  and 
194.24(c)(5)  for  waste  characterization 
activities  and  assumptions  (Condition  2 
of  Appendix  A  to  40  CFR  part  194);  and 
(2)  prohibit  shipment  of  TRU  waste  for 
disposed  at  WIPP  from  any  site  other 
than  LANL  xmtil  the  EPA  has  approved 
the  procedures  developed  to  comply 
with  the  waste  characterization 
requirements  of  §  194.22(c)(4) 
(Condition  3  of  Appendix  A  to  40  CFR 
part  194).  The  EPA's  approval  process 
for  waste  generator  sites  is  described  in 
§  194.8.  As  part  of  EPA's  decision- 
making process,  the  DOE  is  required  to 
submit  to  EPA  appropriate 
documentation  of  quality  assurance  and 
waste  characterization  programs  at  each 
DOE  waste  generator  site  seeking 
approval  for  shipment  of  TRU 
radioactive  waste  to  WIPP.  In 
accordance  with  §  194.8,  EPA  will  place 
such  documentation  in  the  official  Air 
Docket  in  Washington,  DC,  and 
informational  dockets  in  the  State  of 
New  Mexico  for  public  review  and 
comment. 

EPA  approved  the  required  quality 
assurance  program  at  RFETS  in  March 
1999.  EPA  also  approved  certain  waste 
characterization  processes  at  RFETS  in 
March  1999  and  Jime  1999.  DOE  is 
proposing  to  use  additional 
nondestructive  assay  processes  that  EPA 
did  not  previously  inspect  at  RFETS^ 
EPA  will  conduct  a  inspection  of  RFETS 
to  verify  that  the  utilization  of  these 
additional  processes  as  part  of  the 

system  of  controls  for  waste  

characterization  compUes  with  40  CFR 
194.24. 

EPA  has  placed  four  documents 
pertinent  to  the  inspection  in  the  public 
docket  described  in  ADDRESSES.  The 
doamients  are  entitled:  (1)  "Salt 
Residue  Repack,  Bldg.  371  and  707 
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Process  Control  Plan,  RS-O20-021,  Rev. 
000."  (2)  "Ash  Residue  Repack  Project, 
Bldg.  707  Process  Control  Plan,  RS- 
020-012.  Rev.  000."  (3)  "Dry  Residue 
Repackaging  Process  Control  Plan,  RS- 
020-013.  Rev.  000,"  and  "Combustible 
Residue  Repackaging  Process  Control 
Plan,  RS-020-018,  Rev.  000."  Two  other 
relevant  RFETS  documents — 
"Tansuranic  Waste  Management 
Manual,  Rev.  2,"  and  "RFETS  TRU 
Waste  Characterization  Program  Quality 
Assurance  Project  Plan" — were  placed 
in  Docket  A-98-49  previously  (Items  H- 
A2-9  and  II-A2-10)  and  are  also  open 
to  comment.  In  accordance  with  40  CFR 
194.8.  as  amended  by  the  final 
certification  decision,  EPA  is  providing 


the  public  30  days  to  comment  on  these 
documents. 

If  EPA  determines  as  a  result  of  the 
inspection  that  the  proposed  processes 
at  RFETS  adequately  control  the 
characterization  of  transuranic  waste, 
we  will  notify  DOE  by  letter  and  place 
the  letter  in  the  official  Air  Docket  in 
Washington,  DC,  as  well  as  in  the 
informational  docket  locations  in  New 
Mexico.  A  letter  of  approval  will  allow 
the  DOE  to  ship  fi-om  RFETS  the  TRU 
waste  that  may  be  characterized  using 
the  approved  processes.  The  EPA  will 
not  make  a  determination  of  compliance 
prior  to  the  inspection  or  before  the  30- 
day  conmient  period  has  closed. 


Information  on  the  certification 
decision  is  filed  in  the  official  EPA  Air 
Docket,  Docket  No.  A-93-02  and  is 
available  for  review  in  Washington.  DC, 
and  at  three  EPA  WIPP  informational 
docket  locations  in  New  Mexico.  The 
dockets  in  New  Mexico  contain  only 
major  items  from  the  official  Air  Docket 
in  Washington,  E)C,  plus  those 
docimients  added  to  the  official  Air 
Docket  since  the  October  1992 
enactment  of  the  WIPP  LWA. 

Dated:  October  7,  1999. 

Robert  Perdasepe, 

Assistant  Administrator  for  Air  and 
Radiation. 

[FR  Doc.  99-27140  Filed  10-15-99;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Submission  for  QMB  Review; 
Commsnt  Request 

October  12, 1999. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  0MB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
irJormatitm  wiU  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assvimptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  expropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washij^on,  DC  20503  and  to 
Departmental  Clearance  Office,  USDA, 
OaO,  Mail  Stop  7602.  Washington,  DC 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assiued 
of  having  their  full  effect  if  received 
within'30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtaiiiBd  by  calling  (202)  720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  ii^ormation  unless  it 


displays  a  currently  valid  OMB  control 
number. 

Farm  Service  Agency 

Title:  7  CFR  1951-T  Disaster  Set- 
Aside  Program. 

OMB  Control  Number:  0560-0164. 

Summary  of  Collection:  7  CFR  part 
1951,  Subpart  T,  Disaster  Set- Aside 
Program  (DSA),  used  in  support  of  the 
Farm  Service  Agency  (FSA)  Farm  Loan 
Program  (FLP),  formerly  Farmer 
Programs  of  the  Farmers  Home 
Administration  (FmHA).  and  Farm 
Credit  Programs  of  FSA.  The  Disaster 
Set- Aside  Program  is  made  available 
through  the  authority  granted  the 
Secretary  of  Agriculture  imder  the 
Consolidated  Farm  and  Rural 
Development  Act  (7  U.S.C.  1981a)  (The 
Act).  The  set-aside  program  is  designed 
to  assist  borrowers  in  financial  distress 
who  operated  a  farm  of  ranch  in  a 
political  subdivision,  typically  a  county, 
that  was  declared  or  designed  a  disaster 
area.  DSA  allows  eligible  borrowers  who 
are  imable  to  make  the  payments  to 
quickly  elim^inate  their  immediate 
financial  stress.  Under  this  program, 
FSA  farm  loan  program  borrowers  can 
receive  immediate  financial  relief  by 
moving  one  annual  installment  for  each 
loan  to  the  end  of  the  loan  term.  The 
installment  set-aside  may  be  the  one 
due  immediately  after  the  disaster  or,  if 
that  installment  is  paid  to  the  neglect  of 
other  creditors  or  family  living  and 
operating  expenses,  then  the  next 
scheduled  installment  may  be  set-aside. 
FSA  wHl  collect  information  on  the 
borrowers  asset  values,  expenses  and 
income. 

Need  and  Use  of  the  Information:  The 
information  is  required  of  FSA  farm 
borrowers  and  collected  by  FSA  loan 
servicing  officials  to  determine  that 
disaster  victims  need  payment  relief  and 
to  support  the  approval  of  a  set-aside 
request. 

Description  of  Respondents:  Farms; 
Individuals  or  households;  Business  or 
other  for-profit. 

Number  of  Respondents:  5,410. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  12,233. 

Forest  Service 

Title:  Special  Use  Administration. 

OMB  Control  Number:  0596-0082. 

Summary  of  Collection:  Title  5  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (FLPMA.  Pub.  L.  94-579), 


the  Organic  Administration  Act  of  1897 
(30  Stat.  34),  and  the  Secretary's 
Regulations  at  Title  36,  Code  of  Federal 
Regulations,  Section  251,  Subpart  B  (36 
CFR  251,  Subpart  B)  provide  for 
authorities  and  requirements  for  the 
application,  issuance,  and 
administration  of  special  uses  on 
National  Forest  System  Lands.  There  is 
a  basic  obligation  of  the  agency  to 
ensure  that  the  use  of  Federal  lands  is 
in  the  public's  interest;  is  compatible 
with  the  mission  of  the  Fore^  Service 
(FS);  and  that  environmental  and  social 
impacts  are  identified  and  mitigated  and 
that  a  fee  based  on  fair  market  value  is 
received.  The  evaluation  can  only  be 
accomplished  with  the  cooperation  and 
information  furnished  by  the  applicant 
or  permit  holder.  The  information  is 
needed  from  those  parties  who  seek 
special-use  authorizations  to  conduct 
private  or  commercial  operations  on 
National  Forest  System  Land,  or  bom 
those  who  are  currently  utilizing 
National  Forest  System  Lands  for 
private  or  public  use.  FS  will  collect 
information  using  several  forms. 

Need  and  Use  of  the  Information:  FS 
will  collect  information  on  (1)  the 
identity  of  the  applicant;  (2)  the  natxure 
of  the  request  and  project  description; 
(3)  location  of  National  Forest  System 
Lands  requested  for  use;  (4)  technical 
and  financial  capability  of  the  requester; 
(5)  alternatives  considered,  including 
use  of  nonfederal  lands  and;  (6) 
anticipated  environmental  impacts  and 
proposed  mitigation  of  those  impacts. 
The  authorized  forest  officer  evaluates 
this  information  and  makes  a  decision 
to  approve  or  disapprove  the  requested 
use.  "The  information  is  required  to 
evaluate  the  merits  of  the  applicant's 
request  to  use  National  Forest  System 
Lands  that  is  not  available  elsewhere. 
The  use  of  the  forms  helps  reduce  the 
burden  on  the  applicant  by  providing  a 
listing  of  the  information  that  is 
required  by  law  and  tailored  to  the 
intended  use  proposed  by  the 
respondent.  Use  of  the  forms  is  of 
extreme  benefit  to  applicants  in  that 
they  do  not  have  to  refer  to  the 
regulations  or  policy  manuals  to 
determine  what  information  is  needed 
by  the  agency.  Without  the  forms,  the 
cost  to  the  applicant  would  be 
increased. 

Description  of  Respondents: 
Individuals  or  households;  Business  or 
other  for-profit;  Not-for-profit 
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institutions;  Fanns;  Federal 
Government;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  56,440. 

Frequency  of  Responses:  Reporting: 
On  occasion;  Quarterly;  Annually. 

Total  Burden  Hours:  75,875. 

Foreign  Agricultural  Service 

Title:  CCC/Export  Credit  Guarantee 
Program  (GSM-102)  &  Intermediate 
Export  Credit  Guarantee  Program  (GSM- 
101). 

OMB  Control  Number:  0551-0004. 

Summary  of  Collection:  Under  7  CFR 
Part  1493,  the  Export  Credit  Guarantee 
Program  (GSM-102)  and  the 
Intermediate  Export  Credit  Program 
(GSM-103),  offer  credit  guarantees  to 
exporters  in  order  to  maintain  and 
increase  overseas  importers'  ability  to 
purchase  and  finance  U.S.  agriciiltural 
goods.  The  Export  Credit  Guarantee 
Programs  are  designed  to  stimulate  U.S. 
private  sector  financing  of  foreign 
purchases  of  U.S.  aghcultiual 
commodities  on^sredit  terms.  Since  the 
Export  Credit  Guarantee  Programs 
operate  off  commercial  sales,  the 
majority  of  the  information  required  for 
program  participation,  including  the 
guarantee  application,  evidence  of 
export  report,  assignment  notice,  and 
filing  of  notices  of  default,  is 
information  that  would  already  be  in  the 
possession  of  the  participants.  The 
Foreign  Agricultural  Service  will  collect 
information  from  the  guarantee 
application  submitted  by  the 
participants  by  telephone,  mail,  or  fax. 

Need  and  Use  of  the  Information:  FAS 
will  collect  information  to  determine  a' 
sale's  eligibility  for  Export  Credit 
Guarantee  Program  coverage  and 
provide  the  Commodity  Credit 
Corporation  with  adequate  information 
to  meet  the  program's  goals  and 
statutory  requirements.  The  information 
will  be  utilized  in  fulfilling  the 
Commodity  Credit  Corporation's 
obligation  under  the  issued  payment 
guarantee.  This  information  collected 
ensures  the  Commodity  Credit 
Corporation  that  all  participants  have  a 
business  office  in  the  United  States  and 
are  not  debarred  or  suspended  from 
participating  in  government  programs. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  200. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion; 
Other:  when  program  is  utilized. 

Total  Burden  Hours:  5,440. 

Food  Safiety  and  Inspection  Service 

Title:  Exportation,  Transportation, 
and  Importation  of  Meat  and  Poidtry 
Products. 


OMB  Control  Number:  0583-0094. 
Summary  of  Collection:  The  Food 
Safety  cmd  Inspection  Service  (FSIS) 
requires  that  meat  and  poultry 
establishments  exporting  products  to 
foreign  countries  complete  an  export 
certificate.  Meat  and  poultry  products 
not  marked  with  the  mark  of  inspection 
and  shipped  from  one  official 
establishment  to  another  for  further 
processing  must  be  transported  under 
FSIS  seal  to  prevent  such  unmarked 
products  fit)m  entering  into  commerce. 
To  track  products  shipped  under  seal, 
FSIS  requires  shipping  establishments 
to  complete  a  form  that  identifies  the 
type,  amount,  and  weight  of  the 
product.  Foreign  countries  exporting 
meat  and  poultry  products  to  the  U.S. 
must  establish  eligibility  for  importation 
of  products  into  the  U.S.,  and  annually 
certify  that  their  inspection  systems  are 
"equivalent  to"  the  U.S.  inspection 
system.  Meat  and  poultry  products 
intended  for  import  into  the  U.S.  must 
be  accompanied  by  a  health  certificate, 
signed  by  an  official  of  the  foreign 
government,  stating  that  the  products 
have  been  produced  by  certified  foreign 
establishments.  FSIS  will  collect 
information  using  forms  9060-1,  7350- 
1,  9540-1,  and  9510-1. 

Need  and  Use  of  the  Information: 
FSIS  will  collect  information  to  identify 
the  type,  amount,  weight,  destination, 
and  originating  country  of  the  meat  and 
poultry.  FSIS  will  use  the  information  to 
verify  that  a  meat  or  poultry  product 
intended  for  import  has  been  prepared 
in  a  plant  certified  to  prepare  products 
for  export  to  the  U.S.  FSIS  will  also  use 
the  information  from  the  forms  in  the 
agency's  annual  Report  to  Con^ss. 

Description  of  Respondents:  Bxisiaess 
or  other  for-profit. 

Number  of  Respondents:  19,653. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion. 

Total  Burden  Hours:  168,711. 

Fofid  Safety  and  Inspection  Service 

Title:  Ante-Mortem  and  Post-Mortem 
Inspection. 

OMB  Control  Number:  0583-0090. 

Sunimary  of  Collection:  The  Food 
Safefy  and  Inspection  Service  (FSIS) 
permits  poultry  establishments  to 
operate  under  the  Streamlined 
Inspection  System  (SIS),  the  New  Line 
Speed  (NELS)  Inspection  System,  or  the 
New  Turkey  Inspection  (NTI)  System. 
These  systems  are  post-mortem 
inspection  systems  that  have  enabled 
the  poultry  industry  to  increase  their 
daily  production.  To  operate  under  SIS 
for  boilers  and  Cornish  game  hens, 
establishments  must  request  and  receive 
approval  from  FSIS.  Meat  and  poultry 
establishments  wishing  to  slaughter 


animals  treated  with  experimental 
biological  products,  drugs  or  chemicals 
must  provide  certain  information  and 
supporting  data  for  review  by  FSIS 
before  approval  may  be  granted.  FSIS 
will  collect  information  using  forms 
6700-2,  6500-1,  2,  3  and  6300-15. 

Need  and  Use  of  the  Information: 
FSIS  will  collect  information  to  ensure 
that  meat  and  poultry  products  are  not 
adulterated  from  the  use  of  a  biological 
product,  drug  or  chemical.  FSIS  uses  the 
information  on  the  forms  to  track 
specimens  released  to  laboratories  for 
educational  research.  If  the  information 
was  not  collected,  FSIS  wotdd  have  no 
means  of  ensuring  that  meat  and  poultry 
products  are  safe,  wholesome, 
unadulterated,  and  properly  labeled. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  1,114. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion. 

Total  Burden  Hours:  19,716. 
Nancy  B.  Sternberg, 
Departmental  Clearance  Officer. 
[FR  Doc.  99-27034  Filed  10-15-99;  8:45  am] 
BtLLMQ  CODE  M10-01-M 


DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

Notice  of  Request  for  en  Extension  of 
a  Currently  Approved  Information 
Collection 

AGENCY:  Farm  Service  Agency,  USDA. 
ACnON:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  this  notice 
announces  the  intention  of  the  Farm 
Service  Agency  (FSA)  to  request  an 
extension  for  information  collections 
currently  in  effect  with  respect  to  the 
End-Use  Certificate  Program  foimd  at  7 
CFR  part  782. 

DATE:  Comments  on  this  notice  must  be 
received  on  or  before  December  17, 1999 
to  be  assured  consideration. 

ADOmONAL  INFOnMATION:  Contact  Sharon 
Miner,  USDA,  Farm  Service  Xgency. 
Warehouse  and  Inventory  Division, 
Inventory  Management  Branch,  STOP 
0553, 1400  Independence  Avenue,  SW, 
Washington,  D.C.  20250-0553,  (202) 
720-6266,  e-mail 

ccclist@wdc.fsa.usda.gov;  or  fecsimile 
(202) 690-3123. 

SUPPLEMENTARY  INFORMATION: 

Title:  End-Use  Certificate  Program. 
OMB  Control  Number:  0560-0151. 
Expiration  Date  of  Approval: 
November  30, 1999. 
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1  occasion. 


Type  of  Request:  Extension  of 
Currently  Approved  Infonnation 
Collection. 

Abstract:  The  information  collected 
under  OMB  Control  Number  0560-0151, 
as  identified  above,  ensures  that 
Canadian  wheat  does  not  benefit  from 
USDA  or  Commodity  Credit  Corporation 
assisted  export  programs.  To  comply 
with  the  provisions  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act,  FSA  requires 
infonnation  from  the  importers, 
subsequent  buyers,  and  end-users  that 
will  assist  in  tracking  the  Canadian 
wheat  within  the  U.S.  marketing  system. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  information  collection  is 
estimated  to  average  0.215  hours  per 
response. 

Respondents:  Wheat  importers, 
traders,  and  end-users. 

Estimated  Number  of  Respondents: 
421. 

Estimated  Number  of  Responses  per 
Respondent:  64. 

Estimated  Total  Annual  Burden  on 
Respondents:  5,419  horns. 

Proposed  topics  for  comment  include: 

(a)  Whether  the  continued  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
iidbrmation  will  have  practical  utility; 

(b)  the  accuracy  of  the  FSA's  estimate  of 
bvu'den  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
enhancing  the  quality,  utility,  and 
clarity  of  the  information  collected;  or 
(d)  minimizing  the  burden  of  the 
collection  of  the  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  Comments 
should  be  sent  to  the  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503  and  to  Sharon  Miner  at  the 
address  listed  above.  All  comments  will 
become  a  matter  of  public  records.  OMB 
is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  this  notice  between  30  and 
60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  to  ONffl  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  within  30  days  of 
publication. 

Signed  at  Washington,  DC,  on  October  7, 
1999. 

Parks  Shacklefbrd, 

Acting  Administrator,  Farm  Service  Agency. 
(FR  Doc.  g»-27035  Filed  10-15-99;  8:45  am) 
BtUMG  CODE  341(M»-P 


COMMISSION  ON  CIVIL  RIGHTS 

Notice  of  Cancellation  of  Public 
Meeting  of  the  New  York  State 
Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  New 
York  State  Advisory  Committee  to  the 
Commission  which  was  to  have 
convened  at  2:00  p.m.  and  adjourned  at 
7:00  p.m.  on  October  27, 1999,  at  the 
Hyatt  Regency  Buffalo,  Franklin  Room, 
2  Fountain  Plaza,  Buffalo,  New  York 
14202,  has  been  canceled. 

The  original  notice  for  the  meeting 
was  annotmced  in  the  Federal  Register 
on  Thinsday,  October  7, 1999,  FR  Doc. 
99-26185,  64  FR,  No.  194,  p.  54617. 

Persons  desiring  additional 
information  should  contact  Ki-Taek 
Chun,  Director  of  the  Eastern  Regional 
Office,  202-376-7533  (TDD  202-376- 
8116). 

Dated  at  Washington,  DC,  October  7, 1999. 
Carol-Lee  Hurley, 

C/iie/,  Regional  Progtams  Coordination  Unit. 
[FR  Doc.  99-27042  Filed  10-15-99;  8:45  am) 

BILLING  CODE  633S-01-.P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Export  Trade  Certificate  of  Review 

action:  Notice  of  Application. 

summary:  The  Office  of  Export  Trading 
Company  Affairs  ("OETCA"). 
International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  for  an  Export  Trade 
Certificate  of  Review.  This  notice 
summarizes  the  conduct  for  which 
certification  is  sought  and  requests 
conunents  relevant  to  whether  the 
Certificate  should  be  issued. 
FOR  FURTHER  INFORMATION  CONTACT: 
Morton  Schnabel,  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
(202)  482-5131.  This  is  not  a  toll-fi-ee 
number. 

SUPPLEMENTARY  INFORMATION:  Tide  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  Sections  4001-21)  ("the 
Act")  authorizes  the  Secretary  of 
Commerce,  with  the  concurrence  of  the 
Attorney  General,  to  issue  Export  Trade 
Certificates  of  Review.  A  Certificate  of 
Review  protects  the  holder  and  the 
members  identified  in  the  Certificate 
from  state  and  federal  government 
antitrust  actions  and  from  private,  treble 
damage  antitrust  actions  for  the  export 


conduct  specified  in  the  Certificate  and 
carried  out  in  compliance  with  its  terms 
and  conditions.  Section  302(b)(1)  of  the 
Act  and  15  CFR  Section  325.6(a)  require 
the  Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  Certificate  should  be  issued. 
If  the  comments  include  any  privileged 
or  confidential  business  information,  it 
must  be  clearly  marked  and  a 
nonconfidential  version  of  the 
comments  (identified  as  such)  should  be 
included.  Any  comments  not  marked 
privileged  or  confidential  business 
information  will  be  deemed  to  be 
nonconfidential.  An  original  and  five 
copies,  plus  two  copies  of  the 
nonconfidential  version,  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  Department  of 
Commerce,  Room  1104H,  Washington, 
D.C.  20230.  Information  submitted  by 
any  person  is  exempt  from  disclosure 
under  the  Freedom  of  Information  Act 
(5  U.S.C.  Section  552).  However, 
nonconfidential  versions  of  the 
conunents  will  be  made  available  to  the 
applicant  if  necessary  for  !  ^termining 
whether  or  not  to  issue  the  Certificate. 
Comments  shoidd  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  99- 
00005."  A  summary  of  the  application 
follows. 

Summary  of  the  Application 

Applicant:  California  Almond  Export 
Association,  LLC  ("CAEA"),  4800  Sisk 
Road,  Modesto,  CA  95356. 

Contact:  Ronald  C.  Peterson, 
Attorney. 

Telephone:  (415)  995-5005. 

Application  No.:  99-00005. 

Date  Deemed  Submitted:  October  4, 
1999. 

Members  (in  addition  to  applicant):  A 
&  P  Growers  Cooperative,  Inc.,  Tulare, 
CA;  Almonds  California  Pride,  Inc., 
Caruthers,  CA;  Baldwin-Minkler  Farms, 
Orland,  CA;  Blue  Diamond  Growers, 
Sacramento,  CA;  Calcot,  Ltd., 
Bakersfield,  CA;  California  Independent 
Almond  Growers,  Ballico,  CA;  Campos 
Brothers,  Caruthers,  CA;  Chico  Nut 
Company,  Chico,  CA;  Del  Rio  Nut 
Company,  Livingston,  CA;  Dole  Nut 
Company,  Bakersfield,  CA  (Controlling 
Entity:  Dole  Food  Company,  Inc.,  West 
Lake  Village,  CA);  Fair  Trade  Comer, 
Inc.,  Chico,  CA;  Gold  Hills  Nut  Co.,  Inc., 
BaUico,  CA;  Golden  West  Nuts,  Inc., 
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Ripon,  CA;  Harris  Woolf  California 
Almonds,  Huron,  CA;  Hilltop  Ranch, 
Ballico,  CA;  Hughson  Nut  Company, 
Hughson,  CA;  Kindle  Nut  Company, 
Denair,  CA;  Paramoimt  Farms,  Inc.,  Los 
Angeles,  CA  (Controlling  Entity:  Roll 
International  Corporation,  Los  Angeles, 
CA);  P-R  Farms,  Inc.,  Qovis,  CA;  Santa 
Fe  Nut  Company,  Ballico,  CA;  South 
Valley  Farms,  Wasco,  CA;  and  Western 
Nut  Company,  Chico,  CA. 

CAEA  seeks  a  Certificate  to  cover  the 
following  specific  Export  Trade,  Export 
Markets,  and  Export  Trade  Activities 
and  Methods  of  Operation. 

Export  Trade 

1.  Products  California  almonds  in 

processed  and  unprocessed  form 
("ahnonds"). 

2.  Services  Marketing,  distribution  and 

promotional  services. 

3.  Export  Trade  Facilitation  Services  (as 

they  Relate  to  the  Export  of 
Products  and  Services) 

All  export  trade-related  facilitation 
services,  including  but  not  limited  to: 
development  of  trade  strategy;  sales, 
marketing,  and  distribution;  fbreign 
market  development;  promotion;  all 
aspects  of  foreign  sales  transactions, 
including  export  brokerage,  freight 
forwarding,  transportation,  insurance, 
billing,  collection,  trade  docimientation, 
and  fbreign  exchange;  customs,  duties 
and  taxes;  and  inspection  and  quality 
control. 

Ejqport  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States  of 
America,  the  District  of  Colimibia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust 
Territories  of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

CAEA  and  its  Members  seek  to  have 
the  following  conduct  certified: 

1.  To  undertake  on  its  own  behalf  or 
on  behalf  of  all  or  less  than  all  of  its 
Members,  with  respect  to  the  trade  in 
almonds  handled  by  the  Members  with 
any  or  all  customers  in  the  Export 
Markets,  or  any  coimtry  or  geographical 
area  within  the  Export  Markets,  all 
activities  conducted  through  CAEA  or 
through  Export  Intermediaries  (to  the 
extent  provided  in  section  l.g  below)  as 
follows: 

a.  Sales  Prices.  Establish  sale  prices, 
minimum  sale  prices,  target  sale  prices 
and/or  minimum  target  sale  prices  and 
other  terms  of  sale. 


b.  Marketing  and  Distribution. 
Marketing  and  distribution. 

c.  Promotion.  Promotion. 

d.  Quantities.  Agree  on  quantities  of 
almonds  to  be  sold,  provided  each 
Member  shall  be  required  to  dedicate 
only  such  quantity  or  quantities,  as  each 
such  Member  shall  independentiy 
determine.  CAEA  shall  not  reqiiire  any 
Member  to  export  a  minimum  quantity. 

e.  Market  and  Customer  Allocation. 
Allocate  geographic  areas  or  coimtries 
in  the  Export  Markets  and/or  customers 
in  the  Export  Markets  among  Members. 

f.  Refusals  to  deal.  Refuse  to  quote 
prices  for  almonds,  or  to  market  or  sell 
almonds,  to  or  for  any  customers  in  the 
Export  Markets,  or  any  coimtries  or 
geographical  areas  in  the  Export 
Markets. 

g.  Exclusive  and  Non-exclusive  Export 
Intermediaries.  Enter  into  exclusive  and 
non-exclusive  agreements  appointing 
one  or  more  Export  Intermediaries  for 
the  sale  of  almonds  with  price,  quantity, 
territorial  and/or  customer  restrictions 
as  otherwise  provided  in  sections  La. 
through  l.f.,  inclusive,  above. 

h.  Non-Member  Activities.  Solicit 
individual  non-Members  either  to  sell 
almonds  to  CAEA  for  sale  in  the  Export 
Markets  or  otherwise  to  combine  those 
non-Member  almonds  with  those  of 
some  or  all  of  the  Members  for  sale  in 
the  Export  Markets.  In  no  event  shall  a 
non-Member  be  included  in  any 
deliberations  concerning  any  export 
trade  activities. 

2.  Exchange  of  Information.  To 
exchange  and  discuss  the  following 
information: 

a.  Information  about  sale  and 
marketing  efforts  for  the  Export  Markets, 
activities  and  opporttmities  for  sales  of 
almonds  in  the  Export  Markets,  selling 
strategies  for  the  Export  Markets,  sales 
for  the  Export  Markets,  contract  and 
spot  pricing  in  the  Export  Markets, 
projected  demands  in  the  Export 
Markets  for  almonds,  customary  terms 
of  sale  in  the  Export  Markets,  prices  and 
availability  of  ahnonds  from 
competitors  for  sale  in  the  Export 
Markets,  and  specifications  for  almonds 
by  customers  in  the  Export  Markets; 

b.  Information  about  the  price, 
quality,  quantity,  source,  and  delivery 
dates  of  almonds  available  from  the 
Members  to  export; 

c.  Information  about  terms  and 
conditions  of  contracts  for  sale  in  the 
Export  Markets  to  be  considered  and/or 
bid  on  by  CAEA  and  its  Members; 

d.  Information  about  joint  bidding  or 
selling  arrangements  for  the  Export 
Markets  and  allocations  of  sales 
resulting  from  such  arrangements 
among  the  Members; 


e.  Information  about  expenses  specific 
to  exporting  to  and  within  the  Export 
Markets,  including  without  limitation, 
transportation,  trans-  or  intermodal 
shipments,  insurance,  inland  freights  to 
port,  port  storage,  commissions,  export 
sales,  documentation,  financing, 
customs,  duties  and  taxes; 

f.  Information  about  U.S.  and  foreign 
legislation  and  regulations,  including 
federal  marketing  order  programs, 
affecting  sales  for  the  Export  Markets; 

g.  Information  about  CAEA's  or  its 
Members'  export  operations,  including 
without  limitation,  sales  and 
distribution  networks  established  by 
CAEA  or  its  Members  in  the  Export 
Markets,  and  prior  export  sales  by 
Members  (including  export  price 
information);  and 

h.  Information  about  customer  credit 
terms  and  credit  history. 

3.  To  prescribe  the  following 
conditions  for  admission  of  Members  to 
CAEA  and  termination  of  membership 
in  CAEA: 

a.  Membership  shall  be  limited  to 
persons,  firms  or  organizations  who 
meet  the  definition  of  "handler"  as 
defined  in  7  CFR  Section  981.13. 

b.  Membership  shall  terminate  on  the 
occiurence  of  the  following  events: 

i.  Withdrawal  or  resignation  of  a 
Member; 

ii.  Expulsion  approved  by  a  majority 
of  all  Members  for  a  material  violation 
of  the  CAEA's  Operating  Agreement, 
after  prior  written  notice  to  the  Member 
proposed  to  be  expelled  and  an 
opportunity  of  such  Member  to  appeal 
and  be  heard  before  a  meeting  of  the 
Members; 

iii.  Death  or  permanent  disability  of  a 
Member  who  is  an  individual  or  the 
dissolution  of  a  Member  other  than  an 
individual;  and 

iv.  The  bankruptcy  of  a  Member  as 
provided  in  the  CAEA's  Operating 
Agreement. 

4.  To  meet  to  engage  in  the  activities 
described  in  paragraphs  1  through  3 
above. 

Definitions 

1.  Export  Intermediary  means  a 
person,  including  a  Member,  who  acts 
as  a  distributor,  sales  representative, 
sales  or  marketing  agent,  or  broker,  or 
who  performs  similar  functions, 
engaged  to  conduct  export  trade 
activities  on  behalf  of  CAEA  or  any  or 
all  of  its  Members  as  provided  in  section 
l.g.  above,  and  for  the  providing  of  or 
arranging  for  the  provision  of  Export 
Trade  Facilitation  Services. 

2.  Handler  means  a  person  hanHlipg 
almonds  grown  in  California  as  defined 
in  7  CFR  Section  981.13  imder  Ordw 


Regulating  Handling  of  Almonds  Grown 
in  California. 

3.  Member  means  a  person  Who  has 
membership  in  CAEA  and  who  has  been 
certified  as  a  "Member"  within  the 
meaning  of  15  CFR  Section  325.2(1)  of 
the  Regulations. 

Terms  and  Conditions  of  Certificate 

1.  Except  as  provided  in  Section  2  of 
the  Export  Trade  Activities  and 
Methods  of  Operation  above,  CAEA  and 
its  Members  shall  not  intentionally 
disclose,  directly  or  indirectly,  to  any 
handler  (as  defined  in  7  CFR  Section 
981.13)  of  Products  (including 
Members)  any  information  about  its  or 
any  other  handler's  costs,  production 
capacity,  inventories,  domestic  prices, 
domestic  sales,  domestic  orders,  terms 
of  domestic  marketing  or  sale,  or  U.S. 
business  plans,  strategies  or  methods, 
unless:  (1)  such  information  is  already 
generally  available  to  the  trade  or 
public;  (2)  such  disclosure  is  a  material 
part  of  the  negotiations  for  an  actual  or 
potential  bona  fide  sale  or  purchase  of 
the  Products  and  the  disclosure  is 
limited  to  that  prospective  purchaser  or 
seller;  or  (3)  such  disclosure  is  made  in 
connection  with  the  administration  of 
the  United  States  Department  of 
Agriculture  marketing  order  for  almonds 
grown  in  California. 

2.  Each  Member  shall  determine 
independenUy  of  other  Members  the 
quantity  of  Products  the  Member  will 
make  available  for  export  or  sell  through 
CAEA.  CAEA  may  not  solicit  from  any 
Member  specific  quantities  for  export  or 
require  any  Member  to  export  any 
minimum  quantity  of  almonds. 

3.  Meetings  at  which  CAEA  allocates 
export  sales  among  Members  and 
establishes  export  prices  shall  not  be 
open  to  the  public. 

4.  Participation  by  a  Member  in  any 
Export  Trade  Activity  or  Method  of 
Operation  imder  this  Certificate  shall  be 
entirely  voluntary  as  to  that  Member, 
subject  to  the  honoring  of  contractual 
commitments  for  sales  of  Products  in  * 
specific  export  transactions.  A  Member 
may  withdraw  fixjm  coverage  under  this 
Certificate  at  any  time  by  giving  a 
written  notice  to  CAEA,  a  copy  of  which 
CAEA  shall  promptiy  transmit  to  the 
Secretary  of  Commerce  and  the  Attorney 
General. 

5.  CAEA  and  its  Members  will  comply 
with  requests  made  by  the  Secretary  of 
Commerce,  on  behalf  of  the  Secretary  or 
the  Attorney  General,  for  information  or 
dociunents  relevant  to  conduct  analysis 
imder  the  Certificate.  The  Secretary  of 
Commerce  will  request  such 
information  or  documents  when  either 
the  Attorney  General  or  the  Secretary 
believes  that  the  information  or 
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documents  are  required  to  determine 
that  the  Export  Trade  or  Export  Trade 
Activities  and  Methods  of  Operation  of 
a  person  protected  by  this  Certificate  of 
Review  continue  to  comply  with  the 
standards  of  Section  303(a)  of  the  Act. 

Dated:  October  12. 1999. 
Morton  Schnabel. 

Director,  Office  of  Export  Trading,  Company 
Affairs. 

[FR  Doc.  99-27092  Filed  10-15-99;  8:45  am] 

BIUJNG  CODE  3S10-0n-P 


DEPARTMEFfT  OF  DEFENSE 

Offic*  of  the  Secretary 

Submiaaion  of  0MB  Raview;  Commant 
Raquaat 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  0MB  for  clearance,  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  OMB  Number.  Survey  of 
Home  School  Associations;  OMB 
Number  0704-<To  Be  Determined). 

Type  of  Request:  New  Collection. 

Number  of  Respondents:  200. 

Responses  Per  Respondent:  1. 

Annual  Responses:  200. 

Average  Burden  Per  Response:  15 
minutes. 

Annual  Burden  Hours:  50. 

Needs  and  Uses:  The  Conference 
Report  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1999, 
Section  571.  created  a  5-year  pilot 
program  requiring  the  Military  to  give 
home  school  graduates  the  same  priority 
as  graduates  from  traditional  high 
schools  for  military  enlistment 
purposes.  The  Act  included  a 
requirement  that  the  government 
evaluate  the  program's  effectiveness. 
The  Survey  of  Home  School 
Associations  will  support  this 
requirement.  The  respondents  for  this 
information  collection  will  be 
presidents  of  home  school  associations 
nationwide.  The  survey  will  gather 
information  on  how  military  recruiters 
can  effectively  reach  out  to  home 
schooled.  This  information  will  be  used 
by  recruiters  when  targeting  their  efforts 
to  the  home  schooling  recruiting  market. 
The  survey  will  also  gather  information 
on  how  military  recruiters  can  identify 
genuine  home  school  graduates. 
Recruiting  commands  will  use  this 
information  to  shape  their  guidelines  for 
evaluating  home  school  graduation 
credentials.  Individual  responses  to  the 
survey  will  be  kept  confidential 


Individual  responses  to  the  survey  will 
be  kept  confidential.  Only  group 
statistics  will  be  reported.  All 
information  will  be  used  for  program 
evaluation  and  management  only. 

Affected  Public:  Not-for-profit 
institutions. 

Frequency:  One-time. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD.  Room  10236,  New  Executive 
Office  Building,  Washington.  DC  20503. 

DoD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  October  8, 1999. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  99-27063  Filed  10-15-99;  8:45  am] 

■UMQ  CODE  S001-10-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submiaaion  for  OMB  Review; 
Comment  Requeat 


ACTION:  Notice. 


The  Department  of  Defense  has 
submitied  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Associated  Form,  and  OMB 
Number:  Department  of  Defense  Reserve 
Forces  Dental  Examination;  DD  Form 
X403  (DRAFT);  OMB  Number  0720-ITo 
Be  Determined]. 

Type  of  Request:  New  Collection. 

Number  of  Respondents:  825,000. 

Responses  Per  Respondent:  1. 

Armual  Responses:  825.000. 

Average  Burden  Per  Response:  3 
minutes. 

^Xnnual  Burden  Hours:  41.250. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 
obtain  and  record  the  dental  health 
status  of  members  of  the  Armed  Forces. 
This  form  is  the  means  for  civilian 
dentists  to  record  the  results  of  their 
findings  and  provide  the  information  to 
the  member's  military  organization.  The 
military  organizations  are  required  by 
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Department  of  Defense  policy  to  track 
the  dental  status  of  its  members. 
Respondents  are  medical  professionals 
who  provide  dental  services  to  the 
general  public.  The  form  is  kept  in  the 
health  record  imtil  no  longer  needed 
and  then  it  is  destroyed. 

Affected  Public:  Business  or  Other- 
For-Profit. 

Frequency:  Annually. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Ms.  Allison  Eydt. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Eydt  at  the  Office  of  Management 
and  Budget.  Desk  Officer  for  DoD 
CHealth  Affairs).  Room  10235.  New 
Executive  Office  Building,  Washington. 
DC  20503. 

DODClearance  Officer:  Mr.  Robert 

Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing.  WHS/DIOR. 
1215  Jefferson  Davis  Highway,  Suite 
1204.  Arlington.  VA  22202-4302. 

Dated:  October  8. 1999. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  99-27064  Filed  10-15-99:  8:45  am] 
MUMQ  CODE  SOOI-KMi 


DEPARTMENT  OF  DEFENSE 

Office  of  ttw  Secretary 

Dafanaa  Policy  Board  Advlaory 
Commlttaa 

agency:  Department  of  Defense. 
action:  Notice  of  Advisory  Committee 
Meeting.         

summary:  The  Defense  Policy  Board 
Advisory  Committee  will  meet  in  closed 
session  from  8  am  until  6  pm.  November 
8, 1999  in  the  Pentagon,  Washinigton. 

DC. 

The  mission  of  the  Defense  Policy 
Board  is  to  provide  the  Secretary  of 
Defense,  Deputy  Secretary  of  Defense 
and  the  Under  Secretary  of  Defense  for 
Policy  with  independent,  informed 
advice  and  opinion  concerning  major 
matters  of  defense  policy.  At  this 
meeting  the  Board  will  hold  classified 
discussions  on  national  security 
matters. 

In  accordance  with  section  10(d]  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended  (5 
U.S.C.  App.  n,  (1982)),  it  has  been 
determined  that  this  Defense  Policy 
Board  meeting  concerns  matters  listed 
in  5  U.S.C.  552b(c)(l)(1982),  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 


Dated:  October  12, 1999. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  99-27065  Filed  10-15-99;  8:45  am] 
BHXMQ  CODE  S001-10-M 


DEPARTMENT  OF  DEFENSE 

Offica  of  the  Secretary 

Meeting  of  the  DOD  Advlaory  Group  on 
Electron  Devlcee 

agency:  Department  of  Defense, 
Advisory  Group  on  Electron  Devices. 

action:  Notice. 


Dated:  October  13, 1999. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  99-27061  Filed  10-15-99;  8:45  am] 
BUIMQ  CODE  S001-10-M 

DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Change  In  MeeHng  Data  of  the  DOD 
Advlaory  Group  on  Electron  Devlcea 

agency:  Department  of  Defense, 
Advisory  Group  on  Electron  Devices. 

ACTION:  Notice. 


summary:  Working  Group  C  (Electro- 
Optics)  of  the  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  announces  a 
closed  session  meeting. 

DATES:  The  meeting  will  be  held  at 
0900,  Thursday,  December  9, 1999. 

ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  1745  Jefferson  Davis  Highway, 
Suite  500.  Arlington,  VA  22202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elise  Rabin,  AGED  Secretariat,  1745 
Jefferson  Davis  Highway,  Crystal  Square 
Four,  Suite  500,  Arlington,  Virginia 
22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E),  and 
through  the  DDR&E  to  the  Director, 
Defense  Advanced  Research  Projects 
Agency  and  the  Military  Departments  in 
planning  and  managing  an  effective  and 
economical  research  and  development 
program  in  the  area  of  electron  devices. 
The  Working  Group  C  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Militaiy  Departments  propose  to  initiate 
with  industry,  imiversities  or  in  their 
laboratories.  This  opto-electronic  device 
area  includes  such  programs  as  imaging 
device,  infrared  detectors  and  lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  Section  10(d)  of 
Pub.  L.  92-463,  as  amended,  (5  U.S.C. 
App.  section  10(d)(1994)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)(1994),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 


SUMMARY:  Working  Group  B 
(Microelectronics)  of  the  DoD  Advisory 
Group  on  Electron  Devices  (AGED) 
annotmces  a  change  to  a  closed  session 
meeting. 

DATES:  The  meeting  was  to  be  held  at 
0900,  Thursday,  October  7, 1999.  It  has 
been  changed  to  0900,  Thursday 
October  21, 1999. 

ADDRESSES:  The  meeting  will  be  held 
Palisades  Institute  for  Research 
Services,  1745  Jefferson  Davis  Highway, 
Suite  500,  Arlington,  VA  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  Doyle,  AGED  Secretariat,  1745 
Jefferson  Davis  Highway,  Crystal  Square 
Four,  Suite  500,  Arlington,  Virginia 
22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  Defense 
Research  and  Engineering  (DDR&E),  and 
through  the  DDR&E,  to  the  Director 
Defense  Advanced  Research  Projects 
Agency  and  the  Military  Departments  in 
planning  and  managing  an  effective 
research  and  development  program  in 
the  field  of  electron  devices. 

The  Working  Group  B  meeting  will  be 
liihited  to  review  of  research  and 
development  programs  which  the 
military  proposes  to  initiate  with 
industry,  tiniversities  or  in  their 
laboratories.  The  microelectronics  area 
includes  such  programs  on 
semiconductor  materials,  integrated 
circuits,  charged  coupled  devices  and 
memories.  The  review  will  include 
classified  program  details  throughout. 

In  accordance  with  Section  10(d)  of 
Pub.  L.  92-463.  as  amended,  (5  U.S.C. 
App.  section  10(d)  (1994)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1994),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 


Dated:  October  13, 1999. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  99-27062  Filed  10-15-99;  8:45  am] 
BIUJNQ  CODE  S001-10-M 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  DOD  Advieory  Group  on 
Electron  Devices 

agency:  £)epartment  of  Defense, 
Advisory  Group  on  Electron  Devices. 
ACTION:  Notice. 

SUMMARY:  Working  Group  A  (Microwave 
Devices)  of  the  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  announces  a 
closed  session  meeting. 
DATES:  The  meeting  will  be  held  at 
0900,  Wednesday,  November  17, 1999. 
ADDRESSES:  The  meeting  wUl  be  held  at 
Palisades  Institute  for  Research 
Services,  1745  Jefferson  Davis  Highway, 
Suite  500,  Arlington,  VA  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Cox,  AGED  Secretariat,  1745 
Jefferson  Davis  Highway,  Crystal  Square 
Four,  Suite  500,  Arlington,  Virginia 
22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E),  and 
through  the  DDR&E  to  the  Director, 
Defense  Advanced  Research  Projects 
Agency  (ARPA)  and  the  Military 
Departments  in  planning  and  managing 
an  effective  and  economical  research 
and  development  program  in  the  area  of 
electron  devices. 

The  Working  Group  A  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Military  Departments  propose  to  initiate 
with  industiy,  universities  or  in  their 
laboratories.  This  microwave  device 
area  includes  programs  on 
developments  and  research  related  to 
microwave  tubes,  solid  state  microwave 
devices,  electronic  warfare  devices, 
millimeter  wave  devices,  and  passive 
devices.  The  review  will  include  details 
of  classified  defense  programs 
throughout. 

In  accordance  with  section  10(d)  of 
Pub.  L.  92-463,  as  amended,  (5  U.S.C. 
App.  section  10(d)  (1994)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l){1994).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  pubUc. 
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Dated:  October  13. 1999. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  99-27067  Filed  10-15-99;  8:45  am] 
BILUNG  CODE  S001-10-M 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Department  of  Defenae  Wage 
Committoe;  Notice  of  Cloeed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Pubhc  Law  92-463,  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  closed  meetings  of  the 
Department  of  Defense  Wage  Committee 
will  be  held  on  November  2,  1999. 
November  9, 1999,  November  16, 1999, 
November  23  and  November  30, 1999,  at 
10:00  a.m.  in  Room  A105,  The  Nash 
Building,  1400  Key  Boulevard,  Rosslyn, 
Virginia. 

Under  the  provisions  of  section  10(d) 
of  Public  Law  92^63,  the  Department 
of  Defense  has  determined  that  the 
meetings  meet  the  criteria  to  close 
meetings  to  the  public  because  the 
matters  to  be  considered  are  related  to 
internal  rules  and  practices  of  the 
Department  of  Defense  and  the  detailed 
wage  data  to  be  considered  Were 
obtained  from  officials  of  private 
establishments  with  a  guarantee  that  the 
data  will  be  held  in  confidence. 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
the  meetings  may  be  obtained  by  writing 
to  the  Chairman,  Department  of  Defense 
Wage  Committee,  4000  Defense 
Pentagon,  Washington,  DC  20301-4000. 

Dated:  October  8, 1999. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  99-27066  Filed  10-15-99;  8:45  am] 
BILUNG  COOE  1001-10-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Air  Force. 

DOD. 

ACTION:  Notice  to  add  a  system  of 

records. 

summary:  The  Department  of  the  Air 
Force  proposes  to  add  an  exempt  system 


of  records  to  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a).  as  amended.  The 
exemption  is  intended  to  increase  the 
value  of  the  system  of  records,  to 
comply  with  prohibitions  against  the 
disclosure  of  certain  kinds  of 
information,  and  to  protect  the  privacy 
of  individuals  identified  in  the  system 
of  records. 

DATES:  This  action  will  be  effective 
without  further  notice  on  November  17, 
1999,  imless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the  Air 
Force  Access  Programs  Manager, 
Headquarters,  Air  Force 
Commimications  and  Information 
Center/ITC,  1250  Air  Force  Pentagon, 
Washington,  DC  20330-1250. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Anne  Rollins  at  (703)  588-6187. 

SUPPLEMENTARY  INFORMATION:  The 
Defense  Logistics  Agency  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  522a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  September  28. 1999,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (0MB)  pursuit 
to  paragraph  4c  of  Appendix  1  to  OMB 
Circular  No.  A-130,  'Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals,'  dated 
February  8, 1996  (February  20. 1996,  61 
FR  6427). 

Dated:  October  8, 1999. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Uaison 
Officer,  Department  of  Defense. 

F036  AF  DP  G 

SYSTEM  NAME: 

Military  Equal  Opportunity  and 
Treatment. 

SYSTEM  LOCATION: 

Headquarters  United  States  Air  Force, 
headquarters  of  major  commands, 
Numbered  Air  Forces,  field  operating 
agencies,  direct  reporting  imits; 
headquarters  of  combatant  commands 
for  which  Air  Force  is  Executive  Agent, 
and  all  Air  Force  installations  and  units. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  of  systems  of  records 
notices. 
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CATEOORCS  OF  INOIVIOUALS  COVERED  BY  TNE 
SYSTEM 

Military  personnel  (and  family 
members),  to  include  the  National  guard 
and  Reserve  Forces,  and  civilian 
employees  who  are  involved  in 
complaints  or  investigations  relating  to 
the  Military  Equal  Opportiinity  and 
Treatment  Program. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Correspondence  and  records 
concerning  incidents  or  compliant  data, 
endorsements  and  recommendations, 
formal  and  informal  complaints  of 
unlawful  discrimination  or  sexual 
harassment,  and  clarifications/ 
investigations  concerning  aspects  of 
equal  opportimity. . 

AUTHORrTY  FOR  MAMTENANCE  OF  THE  system: 

10  U.S.C.  8013;  Pub.  L.  105-85, 
section  591;  AFPD  36-27.  'Social 
Actions';  Air  Force  Instruction  36-2706, 
Military  Equal  Opportunity  and 
Treatment  Program;  and  E.O.  9397 
(SSN). 

PURPOSE(S): 

To  investigate  and  resolve  complaints 
of  unlawful  discrimination  and  sexual 
harassment  under  the  Military  Equal 
Opportxinity  and  Treatment  Program, 
and  to  TT"»'"tain  records  Created  as  a 
result  of  formal  initial  filing  of 
allegations,  and  appeal  actions  of 
unlawful  discrimination  because  of 
race,  color,  religion,  sex,  or  national 
origin. 

To  report  information  as  required  by 
the  F¥  98  National  Defense 
Authorization  Act,  and  used  as  a  data 
source  for  descriptive  statistics. 

ROUTME  USES  OF  RECORDS  MAMTAINEO  IN  THE 
SYSTEM.  MCUKNNG  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

Id  addition  to  those  disclosures  generally 
permitted  under  5  U.S.C.  552a(b)  of  the 
Privacy  Act,  these  records  or  information 
contained  therein  may  specitically  be 
disclosed  outside  the  DoD  as  a  routine  use 
pursuant  to  5  U.S.C.  552a(3)  as  follows: 

In  cases  of  confirmed  sexual 
harassment,  identification  of 
complainant  and  o£Fender  will  be 
provided  to  congressional  committees  as 
required  by  the  FY  96  National  Defense 
Authorization  Act. 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilations  of  systems  of  records 
notices  apply  to  this  system. 

POUOES  AND  PRACTICES  FOR  STORMQ, 
RETRKVINQ,  ACCESSMQ,  RETAMNQ,  AND 
DOPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE 

Paper  records  in  file  folders. 


retrevabiuty: 

Retrieved  by  case  number,  last  name, 
or  Social  Security  Number  of 
complainant. 

safeguards: 

Records  are  maintained  in  locked  file 
cabinets,  locked  desk  drawers  or  locked 
offices.  Records  are  accessed  by 
personnel  responsible  for  servicing  the 
records  in  performance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know. 

RETENTION  AND  DISPOSAL: 

Retained  for  two  years  and  then 
destroyed. 

SYSTEM  MANAGER  AND  ADDRESS: 

Deputy  Chief  of  Staff  for  Personnel, 
Human  Resources  Division, 
Headquarters  United  States  Air  Force, 
1040  Air  Force  Pentagon,  Washington 
DC  20330-1040. 

NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  shoiild 
address  written  inquires  to  or  visit  the 
Hiunan  Resources  Division,  1040  Air 
Force  Pentagon.  Washington,  DC  20330- 
1040,  or  social  actions  (Military  Equal 
Opportimity)  offices  at  Air  Force 
installations.  Official  mailing  addresses 
are  published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notice. 

Individuals  should  provide  their  full 
name  and  proof  of  identity  to  determine 
if  the  system  contains  a  record  about 
iiim  or  her. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Himian  Resources  Division,  1040 
Air  Force  Pentagon,  Washington,  DC 
20330-1040,  or  social  actions  (Military 
Equal  Opportunity)  offices  at  Air  Force 
installations.  Official  mailing  addresses 
are  published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices. 

Individuals  should  provide  their  full 
name  and  proof  of  identity  such  as 
military  identification  card  or  driver's 
license. 

CONTESTWG  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132:  32  CFR  part  806b;  or  may  be 
obtained  firom  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  the 
individual,  investigative  reports, 


witness  statements.  Air  Force  records 
and  reports. 

EXEMPTION  CLAIMED  FOR  THE  SYSTEM: 

Investigatory  material  compiled  for 
law  enforcement  purposes  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(2). 
However,  if  an  individual  is  denied  any 
right,  privilege,  or  benefit  for  which  he 
would  otherwise  be  entitled  by  Federal 
law  or  for  which  he  would  otherwise  be 
entitled  by  Federal  law  or  for  which  he 
would  otherwise  be  eligible,  as  a  result 
of  the  maintenance  of  such  information, 
the  individual  will  be  provided  access 
to  such  information  except  to  the  extent 
that  disclosure  would  reveal  the  identity 
of  a  confidential  source. 

An  exemption  rule  for  this  record 
system  has  been  promulgated  in 
accordance  with  the  requirements  of  5 
U.S.C.  553(b)(1).  (2).  and  (3),  (c)  and  (e) 
andpublished  in  32  CFR  part  806b.  For 
additional  information  contact  the 
system  manager. 

[PR  Doc.  99-27068  Filed  10-15-99;  8:45  am) 

WLLMQ  CODE  5001-10-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Board  of  Vlaitora,  Unttad  States 
MIKtary  Academy 

agency:  United  States  Military 

Academy. 

action:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  Section  10 
(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463), 
announcement  is  made  of  the  following 
meeting: 

Name  of  Committee:  Board  of 
Visitors,  United  States  Military 
Academy. 

Date  of  Meeting:  19  November  1999. 

Place  of  Meeting:  Superintendent's 
Conference  Room,  Taylor  Hall,  United 
States  Military  Academy,  West  Point, 
New  York. 

Start  Time  of  Meeting:  Approximately 
9:00  a.m. 

TOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  Lieutenant 
Colonel  Lawrence  J.  Verbiest,  United 
States  Military  Academy,  West  Point, 
NY  10996,  (914)  938-4200. 
SUPPLEMENTARY  INFORMATION: 

Proposed  Agenda:  Annual  Review  of 
the  Academic,  Military  and  Physical 
Programs  at  USMA.  All  proceedings  are 
open. 

Gregory  D.  Sbowalter, 
Army  FederaLRegister  Liaison  Officer. 
(PR  Doc.  99-27057  Filed  10-15-99;  8:45  am) 
■LUNG  CODE  S710-0e-M 
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DEPARTMENT  OF  DEFENSE 

Department  of  tfie  Army 

Privacy  Act  of  1 974;  System  of 
Record* 

agency:  Department  of  the  Army,  DoD. 
ACnON:  Notice  to  amend  systems  of 
records. 

SUMMARY:  The  Department  of  the  Anny 

is  amending  two  systems  of  records 

notices  in  its  existing  inventory  of 

record  systems  subject  to  the  ft-ivacy 

Act  of  1974,  (5  U.S.C.  552a),  as 

amended. 

DATES:  This  proposed  action  will  be 

effective  without  further  notice  on 

November -17, 1999,  unless  comments 

are  received  which  result  in  a  contrary 

determination. 

ADDRESSES:  Privacy  Act  Officer,  Records 

Management  Program  Division,  Army 

Records  Management  and 

Declassification  Agency,  ATTN:  TAPC- 

PDD-RP.  Stop  C55.  Ft.  Belvoir,  VA 

22060-5576. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Janice  Thornton  at  (703)  806-4390  or 

DSN  656-4390. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Army  systems  of 

records  notices  subject  to  the  Privacy 

Act  of  1974,  (5  U.S.C.  552a),  as 

amended,  have  been  published  in  the 

Federal  Register  and  are  available  from 

the  address  above. 

The  specific  changes  to  the  records 
systems  being  amended  are  set  forth 
below  followed  by  the  notices,  as 
amended,  published  in  their  entirety. 
The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974,  (5  U.S.C.  552a), 
as  amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  October  8, 1999. 
L.M.  B)miun, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

A0600-8  NGB 

SYSTEM  NAME: 

Standard  Installation/Division 
Personnel  System  Army  National  Guard 
(SIDPERS-ARNG)  (December  23.  1997, 
62  FR  67055). 

CHANGES: 


AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

After  '10  U.S.C.  3013'  add  'Secretary 
of  the  Army'. 


A060O-8  NGB 
SYSTEM  NAME: 

Standard  Installation/Division 
Personnel  System  Army  National  Guard 
(SIDPERS-ARNG). 

SYSTEM  LOCATION: 

The  system  operates  at  two  levels. 
Each  state  ARNG  headquarters  has 
primary  responsibility  for  editing  and 
updating  the  database;  the  National 
Guard  Bureau  (NGB)  centrally  collects 
and  controls  data  flows  to/from  the 
states  thereby  creating  the  database  for 
reports  preparation  to  Headquarters, 
Department  of  the  Army,  Department  of 
Defense,  and  other  agencies.  Addresses 
for  each  state  headquarters  may  be 
obtained  from  the  National  Guard 
Bureau.  Army  National  Guard  Readiness 
Center,  ATTN:  NGB-ARP-S,  111  South 
George  Mason  Drive,  Arlington,  VA 
22204-1382. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Members  of  the  Army  National  Guard. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Soldier's  name.  Social  Security 
Niunber,  grade/rank,  sex,  race,  ethnic 
group,  current  military  assignment, 
military  qualifications,  dates  relevant  to 
military  service,  civilian  occupation, 
and  other  similar  relevant  data. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  3013,  Secretary 
of  the  Army;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

The  principal  purposes  are  to  report 
accessions  and  losses  to  ARNG  strength; 
to  provide  information  for  personnel 
management;  and  to  support  automated 
interfaces  with  authorized  information 
systems  for  pay,  mobilization,  etc. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  fbUows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  also  apply 
to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Magnetic  tapes/discs. 


RETRCVABUTY: 

By  name  and  Social  Security  Number. 

SAFEGUARDS: 

Access  to  data  storage  area  and 
distribution  of  printouts  is  controlled. 
Approval  of  functional  manager  must  be 
obtained  before  data  may  be  retrieved  or 
distributed. 

RETENTION  AND  DISPOSAL: 

Data  on  all  members  of  the  Army 
National  Guard  isarchived  to  magnetic 
media  monthly  and  destroyed  after  two 
(2)  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

National  Guard  Bureau,  Army 
National  Guard  ReadinessCenter,  ATTN: 
NGB-ARP-S,  111  South  George  Mason 
Drive,  Arlington,  VA  22204-1382. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  National 
Guard  Bureau,  Army  National  Guard 
Readiness  Center,  ATTN:  NGB-ARP-S, 
111  South  George  Mason  Drive, 
Arlington,  VA  22204-1382. 

For  verification  purposes,  individual 
should  provide  full  name,  service 
identification.number,  present  address 
and  telephone  niunber,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  National  Guard  Biu-eau, 
Army  National  Guard  Readiness  Center, 
ATTN:  NGB-ARP-S,  111  South  George 
Mason  Drive,  Arlington,  VA  22204- 
1382. 

For  verification  purposes,  individual 
should  provide  fuU  name,  service 
identification  number,  present  address 
and  telephone  number,  and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  individual's 
j>ersonnel  and  pay  files,  other  Army 
records  and  reports. 

EXEMPTKMS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0600-20  NGB 
SYSTEM  NAME: 

Equal  Opportunity  investigative  Files 
(October  15,  1998.  63  FR  55372). 
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CHANQES: 

*  •  • 


AUTTtOMTV  KM  MAINTENANCE  OF  THE  SYSTEM: 

Change  '32  U.S.C  32'  to  '32  U.S.C 
102". 

PURI>OSE(S): 

Delete  entry  and  replace  with  'To 
investigate,  resolve  complaints  of 
discrimination  and  issue  decisions,  and 
other  determinations  to  complainants.' 

»        *        *        •        » 

A0e00^20  NGB 

SYSTEM  name: 

Equal  Opportunity  Investigative  Files. 

SYSTEM  location: 

National  Guard  Bureau,  Directorate 
for  Equal  Opportunity,  1411  Jefferson 
Davis  Highway,  Arlington,  VA  22202- 
3231. 

CATEQOHIES  OF  MOVIDUALS  COVERED  BY  THE 
SYSTEM: 

National  Guard  applicants  for 
technician  employment,  technicians, 
and  military  members  who  file 
complaints  of  discrimination  or  who  are 
involved  in  such  complaints. 

CATEQOMES  OF  RCCOflOe  M  THE  SYSTEM: 

Formal  complaints  of  discrimination; 
coimselors'  reports;  notification  letters 
to  the  complainant;  affidavits  from 
complainant  and/or  witnesses; 
investigative  reports;  hearings 
transcript;  examiner's  findings, 
recommendations;  decisional 
documents;  and  similar  relevant 
records.  i 

AUmOMTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C  3013.  Secretary  of  the  Army; 
32  U.S.C  102;  DoD  Directive  1350.2, 
DoD  Military  Equal  Opportunity  (MEO) 
Program;  Army  Regulation  600-20, 
Army  Command  Policy;  and  E.O.  9397 
(SSN). 

PURP08E(S): 

To  investigate,  resolve  complaints  of 
discrimination  and  issue  decisions,  and 
other  determinations  to  complainants. 

ROUTINE  USES  OF  RECORDS  MAMTAMEO  IN  THE 
SYSTEM,  INaUOMO  CATEG0RC8  OF  USERS  AND 
THE  PURPOSK  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  pwmitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  also  apply 
to  this  system. 


POUCIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVINQ,  ACCESSMQ,  RETAIMNO,  AND 
DtSPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 

retrievability: 
By  name  of  complainant. 

SAFEQUAROS: 

Records  are  maintained  in  secured 
rooms/cabinets  accessible  only  to 
designated  officials  who  have  a  need  in 
the  performance  of  assigned  duties. 

RETENTION  AND  DISPOSAL: 

Destroy  4  years  after  final  resolution 
of  case. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

National  Guard  Bureau,  Directorate 
for  Equal  Opportunity,  1411  Jefferson 
Davis  Highway,  Arlington,  VA  22202- 
3231. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  National 
Guard  Bureau,  Directorate  for  Equal 
Opportunity,  1411  Jefferson  Davis 
Hi^way,  Arlington,  VA  22202-3231. 

For  verification  piirposes,  individual 
should  provide  the  foil  name,  cxirrent 
address  and  telephone  nimiber, 
sufficient  details  concerning  the 
complaint  to  facilitate  locating  the 
record,  and  signatiure. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Office  of  National  Guard 
Bureau,  Directorate  for  Equal 
Opportunity,  1411  Jefferson  Davis 
Hi^way.  Arhngton,  VA  22202-3231. 

For  verification  purposes,  individual 
should  provide  the  foil  name,  current 
address  and  telephone  number, 
sufficient  details  concerning  the 
complaint  to  facilitate  locating  the 
record,  and  signature. 

CONTESTWQ  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  investigative 
reports,  witness  statements.  Army 
records  and  reports. 


EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  99-27070  Filed  10-15-99;  8:45  am) 
BUINQ  COOE  5001-10-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Army,  DoD. 

action:  Notice  to  amend  systems  of 
records. 

summary:  The  Department  erf  the  Army 
is  amending  two  systems  of  records 
notices  in  its  existing  inventory  of 
record  systems  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
November  17, 1999,  unless  comments 
are  received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Privacy  Act  Officer,  Records 
Management  Program  Division,  Army 

Records  Management  and 

Declassification  Agency,  ATTN:  TAPC- 

PDD-RP,  Stop  C55,  Ft.  Belvoir,  VA 

22060-5576. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Janice  Thornton  at  (703)  806-4390  or 

DSN  656-4390. 

SUPPLEMENTARY  INFORMATION:  The      . 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  records 
systems  being  amended  are  set  forth 
below  followed  by  the  notices,  as 
amended,  published  in  their  entirety. 
The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974,  (5  U.S.C.  552a), 
as  amended,  which  reqiiires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  October  13, 1999. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

A0001  DAPE-ARI 

SYSTEM  NAME: 

Professional  Staff  Information  File 
(December  17, 1997,  62  FR  66059). 

CHANGES: 
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SYSTEM  MANAGER(S)  AND  ADDRESS: 

Change  the  attention  line  to  'ATTN: 
TAPC-ARI-ASZ'. 

NormcATioN  procedure: 

Change  the  attention  Une  to  'ATTN: 
TAPC-ARI-ASZ'. 

RECORD  ACCESS  PROCEDURES: 

Change  the  attention  line  to  'ATTN: 
TAPC-ARI-ASZ". 


A0001  DAPE-ARI 
SYSTEM  name: 

Professional  Sta£F  Infonnation  File. 

SYSTEM  LOCATK)N: 

Headquarters,  U.S.  Army  Research 
Institute  for  the  Behavioral  and  Social 
Sciences,  5001  Eisenhower  Avenue, 
Alexandria,  VA  22333-5600. 

CATEQORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Department  of  the  Army  civilian 
psychologists,  engineers,  economists, 
sociologists,  and  other  professional  staff 
members  employed  by  the  Army 
Research  Institute  who  volimtarily 
supply  information  for  release  and 
military  officers  assigned  to  the  Army 
Research  Institute  who  volimtarily 
provide  information  for  release. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Files  contain  names  of  individuals 
and  their  curricula  vitae,  including  data 
and  infonnation  on  the  qualifications, 
expertise,  experience  and  interests  of 
the  professional  stafif  of  the  Army 
Research  Institute.  Data  include  name, 
grade  or  rank.  Institute  assignment, 
education,  prior  professional 
experience,  professional  activities  and 
development,  lists  of  awards  and 
recognition,  extra-government 
professional  activities  and  significant 
professional  publications. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations  and  10  U.S.C.  3013, 
Secretary  of  the  Army. 

PURPOSES: 

To  establish  and  maintain  a 
professional  staff  directory  which  is 
used  to  consider  staff  members  with 
special  expertise  for  special  duty 
assignments  and  to  produce  evidence  of 
professional  staff  qualifications  during 
Institute  peer  reviews  and  similar 
independent  evaluations. 

Records  are  also  used  as  basis  for 
summary  statistical  reports  concerning 
professional  qualifications. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  also  apply 
to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  m  THE  SYSTEM: 

STORAGE: 

Information  is  stored  on  a  personal 
computer. 

retrhevabuty: 

Information  is  retrieved  by  the 
surname  of  professional  person. 
Categorical  data  is  retrieved  by 
keyword. 

SAFEGUARDS: 

Records  are  accessible  only  to 
designated  individuals  having  official 
need-to-know  in  the  performance  of 
assigned  duties. 

retention  AND  disposal: 

Information  will  be  maintained 
during  the  tenure  of  the  person  and 
deleted  upon  permanent  departure  firom 
the  Institute. 

system  manager(s)  and  address: 

Director,  U.S.  Army  Research  Institute 
for  the  Behavioral  and  Social  Sciences, 
ATTN:  TAPC-ARI-ASZ,  5001 
Eisenhower  Avenue,  Alexandria,  VA 
22333-5600. 

NomcATiON  procedure: 

'   Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Director. 
U.S.  Army  Research  Institute  for  the 
Behavioral  and  Social  Sciences.  ATTN: 
TAPC-ARI-ASZ.  5001  Eisenhower 
Avenue,  Alexandria,  VA  22333-5600. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Director,  U.S.  Army 
Research  Institute  for  the  Behavioral 
and  Social  Sciences,  ATTN:  TAPC- 
ARI-ASZ,  5001  Eisenhower  Avenue, 
Alexandria,  VA  22333-5600. 

CONTESTMG  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 


appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
firom  the  system  manager. 

RECORD  SOURCE  CATEQ0RK8: 

Individuals  employed  by  or  assigned 
to  the  Army  Research  Institute  who 
volimtarily  submit  requested 
infonnation. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
A0602  DAPE-ARI 
SYSTEM  NAME: 

Behavioral  and  Social  Sciences 
Research  Project  Files  (December  17, 
1997.  62  FR  66059). 

CHANGES: 


AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '5 
U.S.C.  301.  Departmental  Regulations; 
10  U.S.C.  3013.  Secretary  of  the  Army; 
10  U.S.C.  2358,  Research  and 
Development  Projects;  and  E.O.  9397 
(SSN).' 


SYSTEM  MANAQER(S)  AND  ADDRESS: 

Change  the  attention  line  to  'ATTN: 
TAPC-ARI-ASZ'. 

NOTIFICATION  PROCEDURE: 

Change  the  attention  line  to  'ATTN: 
TAPC-ARI-ASZ'. 

RECORD  ACCESS  PROCEDURES: 

Change  the  attention  line  to  'ATTN: 
TAPC-ARI-ASZ'. 


A0602  DAPE-ARI 
SYSTEM  NAME: 

Behavioral  and  Social  Sciences 
Research  Project  Files. 

SYSTEM  LOCATKM: 

U.S.  Army  Research  Institute  for  the 
Behavioral  and  Social  Sciences,  5001 
Eisenhower  Avenue,  Alexandria,  VA 
22333-5600  and  field  offices  located  at 
Fort  Benning,  GA;  Boise,  ID;  Mannheim, 
Germany;  Naval  Training  Center, 
Orlando,  FL;  Fort  Hood,  TX;  Fort  Knox, 
KY;  Fort  Leavenworth,  KS;  Fort  Bragg, 
NC;  and  Fort  Rucker,  AL.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Army's  compilation  of 
record  system  notices. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  officer,  warrant 
officer,  and  enlisted  military  personnel, 
including  Army  Reservists  and  National 
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Guard;  family  members  of  the  above 
service  members'  civilian  employees  of 
Department  of  Defense;  and  samples  of 
civilians  from  the  general  U.S. 
population  who  are  surveyed  to 
determine  why  people  do  or  do  not 
consider  military  service  as  a  career  or 
a  short-term  employment  option. 

CATEGOniES  OF  RECORDS  M  THE  SYSTEM: 

Service  member:  Individual's  name 
and  Social  Security  Number,  Army 
personnel  records  and  questionnaire- 
type  data  relating  to  service  member's 
pre-service  education,  work  experience 
and  social  environment  and  culture, 
learning  ability,  physical  performance, 
combat  readiness,  discipline, 
motivation,  attitude  about  army  life,  and 
measures  of  individual  and 
organizational  adjustments;  test  results 
from  Armed  Services  Vocational 
Aptitude  Battery  and  Skill  Qualification 
Tests. 

Non-service  member:  Individual's 
name  and  Social  Secxuity  Nimiber,  and 
questionnaire  type  data  relating  to  non- 
service  member's  education,  work 
experience,  motivation,  knowledge  of 
and  attitude  about  the  Army.  When 
records  show  military  service  or 
marriage  to  a  service  member,  the 
appropriate  non-service  records  will  be 
linked  to  the  service  record. 

AUTHORITY  FOR  MAMTENANCC  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  3013,  Secretary 
of  the  Army;  10  U.S.C.  2358,  Research 
and  Development  Projects;  and  E.O. 
9397  (SSN). 

PURPOSE(S): 

To  research  manpower,  personnel, 
and  training  dimensions  inherent  in  the 
recruitment,  selection,  classification, 
assignment,  evaluation,  and  training  of 
military  personnel;  to  enhance  readiness 
effectiveness  of  the  Army  by  developing 
personnel  management  methods, 
training  devices,  and  testing  of  weapons 
methods  and  systems  aimed  at 
improved  group  performance. 

(No  decisions  affecting  an 
individual's  rights  or  benefits  are  made 
using  these  research  records). 

ROUTME  USES  OF  RECORDS  MAMTAINED  IN  THE 
SYSTEM,  MCLUDMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosiues 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b){3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 


of  systems  of  records  notices  also  apply 
to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVING,  ACCESSING,  RETAINMG,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders,  CD  ROM; 
computer  disks,  and  magnetic  tape. 

retrcvabiuty: 

By  individual's  name  and/or  Social 
Security  Number.  For  research 
purposes,  the  data  are  usually  retrieved 
and  analyzed  with  respect  to  relative 
times  of  entry  into  service,  training 
performance,  and  demographic  values. 
Scheduled  data  for  follow-up  data 
collections  however,  are  retrieved  by  • 
month  of  schedided  follow-up  and  by 
name. 

SAFEGUARDS: 

Access  to  records  is  restricted  to 
authorized  personnel  having  official 
need  therefor.  Automated  data  are 
further  protected  by  controlled  system 
procedures  and  code  numbers  governing 
access. 

retention  AND  DISPOSAL: 

Information  is  retained  imtil 
completion  of  appropriate  study  or 
report,  after  which  it  is  destroyed  by 
shredding  or  erasing. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  U.S.  Army  Research  Institute 
for  Behavioral  and  Social  Sciences, 
ATTN:  TAPC-ARI-ASZ,  5001 
Eisenhower  Avenue,  Alexandria,  VA 
22333-5600. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Director, 
U.S.  Army  Research  Institute  for 
Behavioral  and  Social  Sciences,  ATTN: 
TAPC-ARI-ASZ,  5001  Eisenhower 
Avenue,  Alexandria,  VA  22333-5600. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  current 
address,  subject  area,  and  the  year  of 
survey,  if  known. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Director,  U.S.  Army 
Research  Institute  for  Behavioral  and 
Social  Sciences,  ATTN:  TAPC-ARI- 
ASZ,  5001  Eisenhower  Avenue, 
Alexandria,  VA  22333-5600. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  current 
address,  subject  area,  and  the  year  of 
survey,  if  known. 


CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  his  or  her  peers, 
or,  in  the  case  of  ratings  and 
evaluations,  from  supervisors. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  99-27072  Filed  10-15-99;  8:45  am] 

BILLING  CODE  5001-10-M 


DEPARTMENT  OF  DEFENSE 

DefWiM  Logistics  Agsnqf 

Privacy  Act  of  1974;  Systsm  off 
Records 

agency:  Defense  Logistics  Agency,  DoD. 
ACTION:  Notice  to  amend  systems  of 
records. 

summary:  The  Defense  Logistics  Agency 
proposes  to  amend  a  system  of  records 
notice  in  its  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974,  (b  U.S.C.  552a),  as  amended. 

DATES:  This  action  will  be  effective  on 
November  17, 1999,  unless  comments 
are  received  that  woxild  residt  in  a  ' 
contrary  determination. 
ADDRESSES:  Send  comments  to  the 
Privacy  Act  Officer,  Headquarters, 
Defense  Logistics  Agency,  ATTN: 
CAAR,  8725  John  J.Kingman  Road,  Suite 
2533  Fort  Belvior,  VA  22060-6221. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Salus  at  (703)  767-6183. 
SUPPLEMENTARY  INFORMATION:  The 
Defense  Logistics  Agency's  record 
system  notices  for  records  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended,  have  been 
published  in  the  Federal  Register  and 
are  available  from  the  address  above. 

The  Defense  Logistics  Agency 
proposes  to  amend  two  systems  of 
records  notices  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended.  The 
changes  to  the  system  of  records  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  which  requires  the 
submission  of  new  or  altered  systems 
report.  The  record  system  being 
amended  is  set  forth  below,  as  amended, 
published  in  its  entirety. 


Dated:  October  8, 1999. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

S337J2S  DLA-KS 

SYSTEM  NAME: 

Employee  Relations  Under  Negotiated 
Grievance  Procedures  (August  9,  1993, 
58  FR  42303). 

CHANGES 

SYSTEM  DENTIRER: 

Delete  entry  and  replace  with 
'S370.20  CAMS'. 
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CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with  'Current 
and  former  civilian  employees  and 
applicants  on  whom  discipline, 
grievance,  complaint  or  appeal  records 
exist.' 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with  'The  file 
includes  name.  Social  Security  Nimiber, 
addresses,  phone  numbers  and  details 
pertaining  to  the  discipline,  grievance, 
complaint,  or  appeal.' 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  'Pub.  L. 
92-261;  5  U.S.C.  Chap.  33,  Examination, 
Selection,  and  Placement;  5  U.S.C.  Chap 
75,  Adverse  Actions;  5  U.S.C.  Chapter 
71,  Labor-Management  Relations,  29 
U.S.C.  Chap.  14,  Age  Discrimination 
Employment;  E.O.  9830,  Amending  the 
Civil  Service  Rules  and  Providing  for 
Federal  Personnel  Administration; 
Equal  Employment  Opportunity  Act  of 
1972,  and  E.O.  9397  (SSN).' 

PURPOSE(S): 

Delete  entry  and  replace  with 
'Records  are  used  to  process,  administer 
and  adjudicate  discipline,  grievance, 
complaints,  and  appeal  actions.  Records 
are  also  used  for  litigation  and  program 
evaluation  purposes.' 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Delete  fourth  and  fifth  paragraphs. 

***** 

retrievabiuty: 

Add  to  the  end  of  the  sentence  'and 
Social  Security  Number.' 

SAFEGUARDS: 

Add  to  the  end  of  the  paragraph 
'Records  are  secured  in  locked  or 
guarded  buildings,  locked  offices,  or 
locked  cabinets  during  nonduty  hours. 


S370.20  CANS 
SYSTEM  NAME: 

Employee  Relations  Under  Negotiated 
Grievance  Procedures. 

SYSTEM  LOCATION: 

Executive  Director,  Human  Resources 
Office,  Headquarters,  Defense  Logistics 
Agency,  8725  John  J.  Kingman  Road, 
Sviite  2533,  Fort  Belvoir,  VA  22060- 
6221.  and  the  Human  Resources  Offices 
of  the  DLA  Primary  Level  Field 
Activities  (PLFAs).  Official  mailing 
addresses  are  published  as  an  appendix 
the  to  DLA's  compilation  of  systems  of 
records  notices. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  civilian 
employees  and  applicants  on  whom 
discipline,  grievance,  complaint  or 
appeal  records  exist. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  file  includes  name.  Social 
Seciuity  Niunber,  addresses,  phone 
numbers  and  details  pertaining  to  the 
discipline,  grievance,  complaint,  or 
appeal. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Pub.  L.  92-261;  5  U.S.C.  Chap.  33, 
Examination,  Selection,  and  Placement; 
5  U.S.C.  Chap  75,  Adverse  Actions;  5 
U.S.C.  Chapter  71,  Labor-Management 
Relations,  29  U.S.C.  Chap.  14,  Age 
Discrimination  Employment;  E.O.  9830, 
Amending  the  Civil  Service  Rules  and 
Providing  for  Federal  Personnel 
Administration;  Equal  Employment 
Opportunity  Act  of  1972,  and  E.O.  9397 
(SSN). 

PURPOSE(S): 

Records  are  used  to  process, 
administer  and  adjudicate  discipline, 
grievance,  complaints,  and  appeal 
actions.  Records  are  also  used  for 
litigation  and  program  evaluation 
purposes. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Representatives  of  the  Office  of 
Personnel  Management  (OPM)  on 
matters  relating  to  the  inspection, 
survey,  audit  or  evaluation  of  civilian 
personnel  management  programs  or 
personnel  actions,  or  such  other  matters 
under  the  jurisdiction  of  the  OPM. 


Appeals  authority  for  the  purpose  of 
conducting  hearings  in  connection  with 
employee's  appeals  from  adverse 
actions  and  formal  discrimination 
complaints. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  DLA's  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  paper  and 
electronic  form. 

RETRIEVABIUTY: 

Records  are  retrieved  by  name  and 
Social  Security  Nimiber. 

SAFEGUARDS: 

Records  are  maintained  in  areas 
accessible  only  to  DLA  personnel  who 
must  access  the  records  to  perform  their 
duties.  The  computer  files  are  password 
protected  with  access  restricted  to 
authorized  users.  Records  are  secured  in 
locked  or  guarded  buildings,  locked 
offices,  or  locked  cabinets  during 
nonduty  hours. 

RETENTION  AND  OISPOSAU 

Records  are  destroyed  four  years  after 
case  is  closed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Executive  Director,  Himian  Resources 
Office,  Headquarters,  Defense  Logistics 
Agency,  8725  John  J.  Kingman  Road. 
Suite  2533,  Fort  Belvoir.  VA  22060- 
6221.  and  the  Himian  Resources  Offices 
of  the  DLA  PLFAs.  Official  mailing 
addresses  are  published  as  an  appendix 
to  DLA's  compilation  of  systems  of 
records  notices. 

NOTIFKATKm  PROCEDURES: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Privacy 
Act  Officer.  Defense  Logistics  Agency, 
ATTN:  CAAR,  8725  John  J.  Kingman 
Road.  Suite  2533,  Fort  Belvoir,  VA 
22060-6221.  or  the  Privacy  Act  Officer 
of  the  DLA  PLFA  involved.  Official 
mailing  addresses  are  published  as  an 
appendix  to  DLA's  compilation  of 
systems  of  records  notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Privacy  Act 
Officer.  Defense  Logistics  Agency, 
ATTN:  CAAR,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221,  or  the  Privacy  Act  Officer 
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of  the  particular  DLA  PLFA  involved. 
Official  mailing  addresses  are  published 
as  an  appendix  to  DLA's  compilation  of 
systems  of  records  notices. 

CONTESTING  RECORD  PROCEDURES: 

The  DLA  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
contained  in  DLA  Regiilation  5400.21. 
32  CFR  part  323.  or  may  be  obtained 
firom  the  Privacy  Act  Officer. 
Headquarters,  Defense  Logistics  Agency, 
ATTN:  CAAR,  8725  John  J.  Kingman 
Road.  Siute  2533.  Fort  Belvoir.  VA 
22060-6221. 

RECORD  SOURCE  CATEQ0RC8: 

Supervisors  or  other  appointed 
officials  designated  for  this  purpose. 

EXEMPTIONS  CUMMEO  FOR  THE  SYSTEM: 

None. 
IFR  Doc.  99-27071  Filed  10-15-99;  8:45  am] 
nuMQ  oooe  sooi-io-f 


DEPARTMENT  OF  DEFENSE 

Coips  of  EnglnMTS,  DepartnMnt  of  the 
Army 

IntMit  To  Prapan  ■  Draft  SupplanMntal 
Envlronmantai  Impact  Statamant 
(D8EIS)  for  tha  Upper  SL  Jdina  River 
Baahi  Raatoratlon,  Thraa  Forkallarah 
ConaarvaHon  Area  Frolact,  Brevard 
County,  Florida 

agency:  U.S.  Army  Corps  of  Engineers. 

DOD. 

ACTKm:  Notice  of  intent. 

SUMMARY:  The  Jacksonville  District.  U.S. 
Army  Corps  of  Engineers  (Corps),  and 
the  St.  Jolms  River  Water  Management 
District  intend  to  prepare  a  Draft 
Supplemental  Environmental  Impact 
Statement  (DSEIS)  on  the  feasibility  of 
implementing  a  plan  for  the  Upper  St. 
Johns  River  Basin,  Three  Forks  Marsh 
Conservation  Area  (TFMCA)  Project  in 
Brevard  County,  Florida. 
ADDRESSES:  Questions  about  the 
proposed  action  and  DSEIS  should  be 
addressed  to  Ms.  Lizabeth  R.  Manners, 
U.S.  Army  Engineer  District,  P.O.  Box 
4970.  Jacksonville,  Florida  32232-0019; 
Telephone  904-232-3923. 
SUPPLEMENTARY  INFORMATION: 

a.  The  Final  Environmental  Impact 
Statement  for  the  Upper  St.  Johns  River 
Basin  (USJRB)  Project  was  published  in 
1985.  The  entire  project  area  is  located 
in  Brevard.  Indian  River,  Okeechobee, 
and  Osceola  counties  and  is 
approximately  1,659  square  miles  in 
area.  The  Three  Forks  Marsh 
Conservation  Area  (TFMCA)  Project  is 
one  component  of  the  USJRB  Project 


TFMCA  is  approximately  14,000  aces  in 
size  and  located  entirely  within  Brevard 
County. 

The  largest  portions  of  the  TFMCA 
include  the  following:  approximately 
2,000  acres  of  mixed  herbaceous  marsh; 
approximately  1,900  acres  of  sawgrass; 
approximately  1 ,900  acres  of 
pastureland;  approximately  1,800  acres 
of  mixed  sawgrass/sedge  marsh;  and 
approximately  1,500  acres  of  primrose 
willow.  Other  vegetative  communities 
are  present  in  smaller  portions. 

Under  the  original  General  Design 
Memorandum  and  EIS.  the  plan  called 
for  the  TFMCA  to  be  hydrologically 
connected  via  levee  gaps  to  the  St.  Johns 
Marsh  Conservation  Area  (SJMCA). 
However,  recent  siuvey  data  has 
revealed  significant  subsidence  in  the 
TFMCA.  If  the  origin  plan  is 
implemented,  then  overdrainage  of  the 
SJMCA  would  occur.  In  addition,  a 
design  modification  is  needed  at  two 
structures  (S-96-B  and  S-96-C) 
currently  dischai;ging  into  the  SJMCA. 
The  TFMCA  project  would  address 
these  two  concerns  while  providing  for 
the  main  project  purpose  of  flood 
control  and  secondary  piuposes  of 
environmental  protection,  water  quality, 
and  water  supply. 

Alternatives  which  wiU  be  evaluated 
in  the  SEIS  include  the  proposed 
TFMCA  Diversion  plan.  Under  the 
proposed  alternative  water  deliveries 
through  S-96-B  and  S-96-C  which  are 
currently  discharged  into  the  SJMCA 
would  bie  divided.  Water  leaving  the  St. 
Johns  Water  Management  Area  would 
be  discharged  through  S-96-B  directly 
into  the  southern  portion  of  TFMCA. 
Water  from  the  Blue  Cypress  Marsh 
Conservation  Area  would  be  discharged 
through  S-96-C  directly  into  the 
southern  portion  of  SJMCA.  A  discharge 
canal,  extending  from  S-96-B  to  the 
northern  deepwater  portion  of  TFMCA, 
would  have  a  low  berm  constructed 
along  its  eastern  edge  to  prevent  water 
from  directly  entering  the  emergent 
marsh  portions  of  TFMCA.  Because  of 
subsidence  and  the  amount  of  water  that 
would  be  delivered  into  TFMCA,  the 
lower  reaches  of  the  TFMCA  wovdd  be 
impounded.  Water  would  flow  from 
TFMCA  into  SJMCA  through  a  proposed 
weir  and  structure  S-257.  Additional 
plans  may  be  identified  and  evaliiated 
during  the  SEIS  process. 

Potential  environmental  resources 
and  issues  to  be  evaluated  in  the  SEIS 
include  project  impacts  on: 
Fish  and  wildlife  resources 
Wetlands  and  habitat  values 
Conversion  of  habitat  types 
Water  quality 
Endangered  or  threatened  species 


Historical  or  archaeological  resources 
Aesthetics 

Nuisance  and  exotic  plant  species 
Because  of  the  magnitude  and  duration 
of  this  project  the  U.S.  Army  Corps  of 
Engineers  and  St.  Johns  River  Water 
Management  District  have  determined 
that  a  SEIS  should  be  prepared  for  the 
Project  pursuant  to  the  National 
Environmental  Policy  Act  (NEPA). 

b.  Scoping:  The  scoping  process  as 
outlined  by  the  Coimcil  on 
Environmental  Quality  will  be  utilized 
to  involve  Federal,  State,  and  local 
agencies;  and  other  interested  persons 
and  organizations.  Earlier  this  year  a 
letter  was  sent  to  "interested  Federal, 
State,  local  agencies  and  interested 
parties  requesting  comments  and 
concerns  regarding  issues  to  consider 
during  the  study.  Responses  to  this 
letter  helped  identify  the  potential 
environmental  impacts  listed  in 
paragraph  a.  above.  Additional 
comments  are  welcome  and  may  be 
provided  to  the  above  address.  Public 
meetings  may  be  held  in  the  future. 
Exact  dates,  times  and  locations  will  be 
published  in  local  papers. 

c.  It  is  estimated  that  the  DSEIS  will 
be  available  to  the  public  by  the  spring 
of  2000. 

Dated:  October  1. 1999. 
James  C.  Duck, 
Chief,  Planning  Division. 
[FR  Doc.  99-27058  Filed  10-15-99;  8:45  am] 
BtUJNQ  COOC  371(MU-M 


DEPARTMENT  OF  ENERGY 

Environiaantal  Managamant  Slte- 
Spaciflc  Advlaofy  Board,  Oak  Ridge 
Raaarvation 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

summary:  This  notice  announces  a 
meeting  of  the  Enviromnental 
Management  Site-Sp>ecific  Advisory 
Board  (EM  SSAB),  Oak  Ridge.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92-463.  86  Stat.  770)  requires 
that  public  notice  of  these  meetings  be 
annoimced  in  the  Fednal  Register. 
date:  Wednesday.  November  3, 1999; 
6:00-9:30  p.m. 

ADDRESSES:  Garden  Plaza  Hotel,  215 
South  Illinois  Street.  Oak  Ridge,  TN. 
fOR  FURTHER  INFORMATKXi  CONTACT: 
Carol  Davis.  Federal  Coordinator/Ex- 
Officio  Officer.  Department  of  Energy 
Ode  Ridge  Operations  Office,  P.O.  Box 
2001,  EM-90,  Oak  Ridge,  TN  37831. 
(423) 576-0418. 
SUPPLEMENTARY  INFORMATION: 
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Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

1.  "Overview  of  the  Department  of 
Energy  Oak  Ridge  Operations" 
Environmental  Management 
Program,"  presented  by  Mr.  Rod 
Nelson,  Oak  Ridge  Operations 
Assistant  Manager  for  Environmental 
Management 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Carol  Davis  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Deputy  Designated 
Federal  Officer  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will  facilitate  the  orderly  conduct  of 
business.  Each  individual  wishing  to 
make  public  comment  will  be  provided 
a  maximum  of  5  minutes  to  present 
their  comments  at  the  end  of  the 
meeting. 

Minutes:  Minutes  of  this  meeting  will 
be  available  for  public  review  and 
copying  at  the  Department  of  Energy's 
Information  Resource  Center  at  105 
Broadway,  Oak  Ridge,  TN  between  7:30 
a.m.  and  5:30  p.m.  Monday  through 
Friday,  or  by  writing  to  Carol  Davis, 
Department  of  Energy  Oak  Ridge 
Operations  Office,  P.O.  Box  2001,  EM- 
90,  Oak  Ridge,  TN  37831,  or  by  calling 
her  at  (423)  576-0418. 

Issued  at  Washington,  DC  on  October  12, 
1999. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  99-27076  Filed  10-15-99;  8:45  am] 

BILLING  CODE  6450-01-^ 


DEPARTMENT  OF  ENERGY 

Environmental  Management  (EM)  Site- 
Specific  Advisory  Board  (SSAB), 
Femald 

AQENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  annoimces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Femald.  Federal 
Advisory  Committee  Act  (Pub.  L.  No. 
92-463,  86  Stat.  770)  requires  that 


public  notice  of  these  meetings  be 
annoimced  in  the  Federal  Register. 
DATES:  Saturday,  November  6, 1999. 
8:30  a.m.— 12:00  p.m. 
ADDRESSES:  Femald  Environmental 
Management  Project,  Large  Laboratory 
Conference  Room,  7400  Willey  Road, 
Hamilton,  OH  45219. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Samo,  Phoenix  Environmental, 
MS  76,  P.O.  Box  538704,  Cincinnati, 
Ohio  42553-8704,  at  (703)  971-0058. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  piupose  of  the  Bosud  is 
to  make  recommendations  to  DOE  in  the 
areas  of  environmental  restoration, 
waste  management,  and  related 
activities. 

Tentative  Agenda 

8:30  a.m.— Call  to  order 

8:30-8:45  a.m.— Chairs  Remarks  and 

Aimoimcements 
8:45-9:00  a.m.— Report  on  Chairs 

Meeting 
9:00-10:00  a.m.— Report  on 

Stewardship  Workshop 
10:00-10:15  a.m.— Break 
10:15-11:30  a.m.— Silos  Feasibility 

Study 
11:30-11:45  a.m.— Public  Comment 
11:45-12:00  a.m.— Wrap  Up 
12:00  p.m. — Adjoum 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  chair  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  the  Board  chair  at  the  address  or 
telephone  number  listed  below. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer,  Gary 
Stegner,  Public  Affairs  Officer,  Ohio 
Field  Office,  U.S.  Department  of  Energy, 
is  empowered  to  conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review'and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4:00  p.m.,  Monday- 
Friday,  except  Federal  holidays. 
Minutes  ivill  also  be  available  by 
writing  to  Jim  Bierer,  Chair,  Femald 
Citizens'  Advisory  Board,  C/O  Phoenix 
Environmental  Corporation,  MS  76,  Post 
Office  Box  538704,  Cincinnati,  Ohio 
45253-8704,  or  by  calling  the  Advisory 
Board  at  (513)  648-6478. 


Issued  at  Washington,  DC  on  Oaober  12, 
1999. 

Rachel  Samuel. 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  99-27077  Filed  10-15-99:  8:45  am] 

BNXMG  CODE  6460-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER99-4429-000] 

Entergy  Services,  Inc.;  Notice  of  HIing 

October  12, 1999. 

Take  notice  that  on  September  13, 
1999,  Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Arkansas,  Inc.  (Entergy 
Arkansas),  tendered  for  filing  the  Third 
Amendment  to  the  Agreement  for 
Wholesale  Power  Service  between 
Entergy  Arkansas  and  the  City  of 
Benton,  Arkansas  dated  September  1 , 
1999.  The  notice  issued  in  this  docket 
on  September  17,  1999  incorrectly 
referred  to  the  Sixth  Amendment  to  the 
Power  Agreement  between  Entergy 
Arkansas  and  the  City  of  North  Little 
Rock,  Arkansas  dated  August  26, 1999. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  rules  of  practice 
and  procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  October  22. 
1999.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-27074  Filed  10-15-99;  8:45  am) 
BILLMO  CODE  67t7-ei-H 
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DEPARTMENT  OF  ENERGY 

FMeral  Energy  Regulatory 
Commisalon 

[Doctal  No.  ER9e-3426-001] 

San  Diego  Gas  &  Electric  Co.;  Notice 
ofHHng 

October  12. 1999. 

Take  notice  that  on  September  30, 
1999,  San  Diego  Gas  &  Electric 
Company  (SDG&E),  tendered  for  filing  a 
revised  tariff  sheet. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  rules  of  practice 
and  procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  October  22, 
1999.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fiUng  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secietary. 
[FR  Doc.  99-27073  Filed  10-15-99;  8:45  am] 

MUJNQ  CODE  ITir-ai-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiselon 

[DookM  No.  ER99-4028-000,  M  ■!.] 

Northeaet  UtHMes  Servioe  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Rlhiga 

October  8, 1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northeast  Utilities  Service  Company 

[Docket  No.  ER99-4028-000] 

Take  notice  that  on  October  4, 1999. 
Northeast  Utilities  Service  Company 
(NUSCO).  tendered  for  filing  a 
correction  to  the  Service  Agreement  for 
Network  Integration  Transmission 
Service  to  the  New  Hampshire  Electric 
Co-op  under  the  NU  System  Companies* 
Open  Access  transmission  Service  Tariff 
No.  9. 


Comment  date:  October  22, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  AUegheny  Power  Service 
Corporation,  on  Behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power) 

[Docket  No.  ER99^033-000] 

Take  notice  that  on  October  4. 1999, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company.  The  Potomac  Edison 
Company  and  West  Penn  Power. 
Company  (Allegheny  Power),  tendered 
for  filing  Amendment  No.  1  to 
Supplement  No.  31  to  complete  filing 
requirements  for  one  (1)  new  Customer 
of  the  Market  Rate  Tariff  under  which 
Allegheny  Power  offers  generation 
services. 

Allegheny  Power  requests  a  waiver  of 
notice  requirements  to  make  service 
available  as  of  August  6, 1999,  to 
Citizens  Power  Sales. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Peimsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  October  22, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Paget  Sound  En«rgy,  Inc. 

[Docket  No.  EROO-25-OOOl 

Take  notice  that  on  October  4, 1999, 
Puget  Sound  Energy,  Inc.  (PSE), 
tendered  for  filing  as  an  initial  rate 
schedule,  an  executed  agreement  by  and 
between  PSE  and  The  Port  of  Seattle 
(Port),  together  with  attachments  thereto 
(the  Agreement). 

A  copy  of  the  filing  was  served  upon 
the  Port. 

PSE  states  that  the  Agreement  relates 
to  the  construction  of  a  substation  and 
related  facilities  in  connection  with 
service  by  PSE  for  the  Port. 

Comment  date:  October  22, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Central  Maine  Power  Company 

[Docket  No.  EROO-26-OOOl 

Take  notice  that  on  October  4, 1999, 
Central  Maine  Power  Company  (CMP), 
tendered  for  filing  pursuant  to  Section 
205  of  the  Federal  Power  Act  (FPA),  16 
U.S.C.  824d.  and  Part  35  of  the  Federal 
Energy  Regulatory  Commission's 
Regulations.  18  CFR  Part  35,  an 
unexecuted  service  agreement  for  Firm 


Local  Point-To-Point  Transmission 
Service  by  and  between  CMP  and 
Androscoggin  Energy  LLC. 

Cl^  has  requested  that  the  service 
agreement  become  effective  on  October 
1. 1999. 

Copies  of  this  filing  have  been  served 
upon  the  Maine  Public  Utilities 
Commission  and  Androscoggin  Energy 
LLC. 

Comment  date;  October  22, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


5.  UtiliCorp  United  Inc. 

[Docket  No.  EROO-27-000] 

Take  notice  that  on  October  4, 1999, 
UtiliCorp  United  Inc.  (UtiliCorp), 
tendered  for  filing  service  agreements 
with  NewEnergy,  Inc.,  for  service  imder 
its  short-term  firm  point-to-point  open 
access  service  tariff  for  its  operating 
divisions,  Missouri  Public  Service  and 
WestPlains  Energy-Kansas. 

Comment  date:  October  22, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  UtiliCorp  United  Inc. 

[Docket  No.  EROO-28-000] 

Take  notice  that  on  October  4, 1999, 
UtiliCorp  United  Inc.  (UtiliCorp), 
tendered  for  filing  service  agreements 
with  NewEnergy,  Inc.,  for  service  imder 
its  Non-Firm  Point-to-Point  open  access 
service  tariff  for  its  operating  divisions, 
Missouri  Public  Service  and  WestPlains 
Energy-Kansas. 

Comment  date:  October  22, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  UtiliCorp  United  Inc. 

[Docket  No.  ER00-2&-0001 

Take  notice  that  on  October  4, 1999, 
UtiliCorp  United  Inc.  (UtiliCorp), 
tendered  for  filing  service  agreements 
with  Koch  Energy  Trading.  Inc.,  for 
service  imder  its  short-term  firm  point- 
to-point  open  access  service  tariff  for  its 
operating  divisions,  Missouri  Public 
Service  and  WestPlains  Energy-Kansas. 

Comment  date:  October  22, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  UtiliCorp  United  Inc. 

(Docket  No.  EROO-30-OOOl 

Take  notice  that  on  October  4, 1999, 
UtiliCorp  United  Inc.  (UtiliCorp), 
tendered  for  filing  service  agreements 
with  Koch  Energy  Trading,  Inc.,  for 
service  under  its  Non-Firm  Point-to- 
Point  open  access  service  tariff  for  its 
operating  divisions,  Missouri  Public 
Service  and  WestPlains  Energy-Kansas. 

Comment  date:  October  22, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  • 
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9.  The  Detroit  Edison  Company 

[Docket  No.  EROO-31-000] 

Take  notice  tKat  on  October  4, 1999, 
The  Detroit  Edison  Company  (Detroit 
Edison),  tendered  for  filing  a  revised 
rate  schedule  imder  which  Detroit 
Edison  provides  wholesale  electric 
power  and  energy  services  to  the  Public 
Lighting  Department  of  the  City  of 
Detroit,  Michigan,  pursuant  to  Detroit 
Edison's  FERC  Electric  Tariff  No.  1. 

Comment  date:  October  22, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Delmarva  Power  &  Light  Company 

(Docket  No.  EROO-32-000] 

Take  notice  that  on  October  4, 1999, 
Delmarva  Power  &  Light  Company 
(Delmarva),  tendered  for  filing  an 
executed  umbrella  service  agreement 
with  Central  Hudson  Enterprises 
Corporation  under  Delmarva's  market 
rate  sales  tariff. 

Delmarva  requests  an  effective  date 
for  the  service  agreement  of  October  4, 
1999,  the  date  of  the  filing. 

Comment  date:  October  22, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  AES  Placenta,  Inc. 

[Docket  No.  EROO-33-000) 

Take  notice  that  on  October  4, 1999, 
AES  Placenta,  Inc.,  a  corporate 
subsidiary  of  The  AES  Corporation, 
tendered  for  filing  pursuant  to  Rule  205, 
18  CFR  285.205,  a  petition  for  blanket 
waivers  and  blanket  approvals  under 
various  regulations  of  the  Commission 
and  for  an  order  accepting  its  FERC 
Electric  Rate  Schedule  No.  1  to  be 
effective  on  the  date  that  its  long-term 
QF  contract  with  Southern  California 
Edison  is  terminated.  AES  Placenta, 
Inc.,  intends  to  sell  electric  capacity  and 
energy  at  wholesale,  and  it  proposes  to 
make  such  sales  subject  to  rates,  terms 
and  conditions  to  be  m'utuaUy  agreed  to 
with  the  purchasing  party.  Rate 
Schedule  No.  1  provides  for  the  sale  of 
capacity  and  energy  at  agreed  prices. 

Comment  date:  October  22, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Iroquois  Gas  Transmission  System, 
L.P. 

[Docket  Nos.  RP94-72-009,  FA92-59-007. 
RP97-1 26-015  and  RP97-1 26-000] 

Take  notice  that  an  informal 
conference  will  be  convened  in  this 
proceeding  on  Thursday,  October  14, 
1999,  at  10:00  a.m.,  for  the  purpose  of 
exploring  settlement  of  the  above- 
referenced  dockets,  including:  those 
legal  defense  cost  issues  pending  before 
the  Conmiission  from  the  court  remand 


in  Iroquois  v.  FERC,  145  F.3d  398  (D.C. 
Cir.  1998);  those  Docket  No.  RP97-126 
rate  case  issues  cvurently  pending 
appeal  in  D.C.  Cir.  Nos.  99-1175  and 
99-1177;  and  general  rate  level  changes 
and  related  rate  change  moratoria 
covering  future  years.  The  conference 
will  be  held  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426. 

Any  party,  as  defined  by  18  CFR 
385.102(a),  or  any  participant,  as 
defined  by  18  CFR  385.102(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  HoUis  J.  Alpert  (202)  208-0783 
or  Loma  J.  Hadlock  at  (202)  208-0737. 

13.  Northeast  Texas  Electric 
Cooperative,  Inc.,  Upshur-Rural 
Electric  CooperatlTe  Corp.  vs.  Central 
and  South  West  Services,  Inc.,  Central 
Power  and  Light  Company,  West  Texas 
Utilities  Company,  Public  Service 
Company  of  Oklahoma,  and 
Southwestern  Electric  Power  Company 

[Docket  No.  ELOO-2-000] 

Take  notice  that  on  October  6,  1999, 
Northeast  Texas  Electric  Cooperative, 
Inc.,  and  Upshur-Rural  Electric 
Cooperative  Corp.,  tendered  for  filing  a 
complaint  against  the  operating 
company  subsidiaries  of  Central  and 
South  West  Corporation  and  Central  and 
South  West  Services,  Inc.,  alleging  that 
CSW  is  violating  its  Open  Access 
Transmission  Tariff. 

Comment  date:  October  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  United  States  Department  of  Energy, 
Western  Area  Power  Adnunistration, 
Colorado  River  Storage  Project, 
Management  Center 

[Docket  No.  TXOO-l-OOO] 

Take  notice  that  on  October  4,  1999, 
Western  Area  Power  Administration 
(Western)  filed  a  request  for  expedited 
consideration  of  its  petition  for  a 
transmission  service  order  against 
Public  Service  Company  of  New  Mexico 
(PNM)  under  sections  211,  212  and  213 
of  the  Federal  Power  Act.  Western 
alleges  an  order  to  PNM  is  necessary 
because  of  PNM's  improper  failure  to 
provide  transmission  service  imder 
PNM's  Open  Access  Transmission  Tariff 
(OATT).  PNM's  OATT  is  on  file  with 
the  Commission  (Public  Service 
Company  of  New  Mexico,  77  FERC 
161,025(1996). 


Comment  date:  October  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


15.  PSEG  Fossil  LLC 

[Docket  No.  EGOO-3-000] 

Take  notice  that  on  October  5, 1999, 
PSEG  Fossil  LLC  (PSEG  Fossil  or 
Applicant)  with  its  principal  office  at  80 
Park  Plaza,  Newark,  New  Jersey  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for. 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

PSEG  Fossil  is  a  limited  liability 
company  organized  under  the  laws  of 
the  State  of  Delaware.  PSEG  Fossil  will 
be  engaged,  directly  or  indirectly 
through  an  affiliate  as  defined  in 
Section  2(a)(ll)(B)  of  the  Public  Utility 
Holding  Company  Act  of  1935, 
exclusively  in  owning,  or  both  owning 
and  operating  eligible  generating 
facilities.  PSEG  Fossil  will  acquire  and 
own  and/or  operate  the  majority  of  the 
non-nuclear  generating  facilities  of 
Public  Service  Electric  and  Gas 
Company  and  will  sell  electric  energy  at 
wholesale  and  engage  in  project 
development  activities  with  respect 
thereto. 

Comment  date:  October  29. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  conunents  to  those  that  concern  the 
adequacy  or  acciu'acy  of  the  application. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
conunent  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/hms.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergeri, 
Secretary. 

[FR  Doc.  99-27039  Filed  10-15-99;  8:45  am] 
BUJNG  CODE  6717-01-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commleeion 

[Doetot  No.  EGOO-2-000,  et  al.] 

P8EG  Nuclear  LLC,  et  al.;  Electric  Rate 
and  Corporate  Regulation  Hllnge 

October  7, 1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  PSEG  Nuclear  LLC 

(Docket  No.  EGOO-2-OOOl 

Take  notice  that  on  October  5, 1999, 
PSEG  Nuclear  LLC  (PSEG  Nuclear  or 
Applicant)  with  its  principal  office  at  80 
Park  Plaza,  Newark,  New  Jersey  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

PSEG  Nuclear  is  a  limited  liability 
company  organized  under  the  laws  of 
the  State  of  Delaware.  PSEG  Nuclear 
will  be  engaged,  directly  or  indirectly 
through  an  affiliate  as  defined  in 
Section  2(a)(ll)(B)  of  the  Public  Utility 
Holding  Company  Act  of  1935, 
exclusively  in  owning,  or  both  owning 
and  operating  eligible  generating 
facilities.  PSEG  Nuclear  will  acquire 
and  own  and/or  operate  the  nuclear 
generating  facilities  and  a  related 
combustion  turbine  generator  of  Public 
Service  Electric  and  Gas  Company  and 
will  sell  electric  energy  at  wholesale 
and  engage  in  project  development 
activities  with  respect  thereto. 

Comment  date.October  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  acctiracy  of  the  application. 

2.  Commonwealth  Edison  Company, 
Commonwealth  Edison  Company  of 
Indiana 

[Docket  No.  ER99-44 70-000 1 

Take  notice  that  on  October  1, 1999, 
Commonwealth  Edison  Company  and 
Commonwealth  Edison  Company  of 
Indiana  (collectively  ComEd),  tendered 
for  filing  certain  tariff  sheets  under  its 
Open  Access  Transmission  Tariff  in 
order  to  correct  tariff  sheets  that  ComEd 
had  filed  on  September  17, 1999  in  the 
above-referenced  proceeding.  ComEd 
states  that  it  discovered  certain 
inaccuracies  in  the  Transmission  Loss 
Study  that  ComEd  submitted  as  part  of 
its  September  17, 1999,  filing  the 
correction  of  which  results  in  further 
reductions  to  ComEd's  loss  factors  and 
transmission  rates. 


Consistent  with  its  September  17, 
1999,  filing  ComEd  requests  an  effective 
date  of  October  1, 1999,  for  the 
corrected  tariff  sheets  and  accordingly 
requests  waiver  of  the  Commission's 
notice  requirements. 

Comment  date:  October  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Paget  Sound  Energy,  Inc. 

[Docket  No.  EROO-9-000) 

Take  notice  that  on  October  1, 1999, 
Puget  Soimd  Energy,  Inc.,  as 
Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Firm    ^ 
Point-To-Point  Transmission  Service 
with  the  United  States  of  America 
Department  of  Energy  acting  by  and 
through  the  Bonneville  Power 
Administration  (Bonneville),  as 
Transmission  Customer. 

A  copy  of  the  filing  was  served  upon 
Bonneville. 

Comment  date:  October  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Raybum  County  Electric 
Cooperative,  Inc. 

[Docket  No.  EROO-23-OOO] 

Take  notice  that  on  October  1, 1999, 
Raybum  Cotmty  Electric  Cooperative, 
Inc.  tendered  for  filing  an  application 
for  authorization  to  sell  electric  energy 
and  capacity  at  market-based  rates  to  be 
negotiated  with  t  he  purchaser. 

Comment  date:  October  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Northeast  Utilities  Service  Company 

[Docket  No.  ER0O-24-O00] 

Take  notice  that  on  October  1, 1999, 
Northeast  Utilities  Service  Company 
(NUSCO)  on  behalf  of  The  Connecticut 
Light  and  Power  Company,  Western 
Massachusetts  Electric  Company, 
Holyoke  Water  Power  Company  and 
Holyoke  Power  and  Electric  Company 
(collectively  the  NU  Initial  System 
Companies)  tendered  for  filing  an 
amendment  to  the  Second  Amendment 
to  the  Memorandum  of  Understanding — 
Pooling  of  Generation  and  Transmission 
which  has  been  accepted  for  filing  by  a 
Commission  order  issued  on  July  28, 
1999,  in  Docket  No.  ER99-3196-000. 
Northeast  Utilities  Service  Co.,  Order 
Accepting  For  Filing  And  Suspending 
Proposed  Amendment  And  Establishing 
And  Deferring  Hearing  Procedures,  88 
FERC  161,113  (1999).  NUSCO  states 
that  the  instant  amendment  (which  is  in 
the  nature  of  a  technical  change  or 
correction),  is  to  revise  the  effective  date 
of  the  Second  Amendment  to 
correspond  to  current  expectations 


regarding  electric  utility  industry 
restructuring  in  Coimecticut  and 
Massachusetts. 

NUSCO  states  that  copies  of  this  filing 
have  been  sent  to  the  Connecticut 
Department  of  Public  Utility  Control, 
the  Massachusetts  Department  of 
Telecommunications  and  Energy,  and  to 
all  parties  in  Docket  No.  ER99-3196- 
000. 

Comment  date:  October  21,  999,  in 
accordancgjWith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Rochester  Gas  and  Electric 
Corporation 

[Docket  No.  EROO-1 9-000] 

Take  notice  that  on  October  1, 1999, 
Rochester  Gas  and  Electric  Corporation 
(RG&E),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission- 
(Conmiission)  a  Service  Agreement 
between  RG&E  and  DukeSolutions,  Inc. 
(Transmission  Customer),  for  service 
imder  RG&E's  open  access  transmission 
tariff.  Specifically  dealing  with  the 
"Pilot  Retail  Access  Program"  under 
RG8£'s  open  access  transmission  tariff. 

RG&E  requests  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  October  1, 1999,  for  the 
DukeSolutions,  Inc.,  Service  Agreement. 

A  copy  of  this  Service  Agreement  has 
been  served  on  the  Transmission 
Customer  and  the  New  York  Public 
Service  Commission. 

Comment  date:  October  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  AES  NY.  LLC  T.  Niagara  Mohawk 
Power  Company 

[Docket  No.  ELOO-1-000] 

Take  notice  that  on  October  5, 1999, 
AES  NY,  L.L.C.,  tendered  for  filing  a 
complaint  with  the  Commission 
regarding  Niagara  Mohawk  Power 
Corporation's  (Niagara  Mohawk)  failure 
to  comply  with  the  terms  and 
conditions  of  the  Remote  Load 
Wheeling  Agreement  between  AES  and 
Niagara  Mohawk,  Niagara  Mohawk 
FERC  Rate  Schedule  No.  165. 

Comment  date:  October  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  shoiUd  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  shoidd  be  filed  on  or  before  the 


Federal  Register /Vol.  64,  No.  200 /Monday,  October  18,  1999  /  Notices 


56205 


comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergere, 
Secretary. 

[FR  Doc.  99-27041  Filed  10-15-99;  8:45  am] 
BILLINO  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlsaion 

[Docket  No.  EROO-12-000,  et  al.] 

Pugent  Sound  Energy,  Inc.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

Octobers,  1999. 

Take  notice  that  the  following  filings 
have  been  made  wdth  the  Commission: 

1.  Puget  Sound  Energy,  Inc. 

[Docket  No.  EROO-1 2-000] 

Take  notice  that  on  October  1, 1999, 
Puget  Sound  Energy,  Inc.,  (as 
Transmission  Provider),  tendered  for 
filing  a  Service  Agreement  for  Firm 
Point-To-Point  Transmission  Service 
with  the  United  States  of  America 
Department  of  Energy  acting  by  and 
through  the  Bonneville  Power 
Administration  (Bonneville)  (as 
Transmission  Customer). 

A  copy  of  the  filing  was  served  upon 
Bonneville. 

Comment  date:  October  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Puget  Sound  Energy,  Inc. 

[Docket  No.  EROO-10-000] 

Take  notice  that  on  October  1, 1999, 
Puget  Soimd  Energy,  Inc.,  as 
Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Firm 
Point-To-Point  Transmission  Service 
with  the  United  States  of  America 
Department  of  Energy  acting  by  and 
through  the  Bonneville  Power 
Administration  (Bonneville),  as 
Transmission  Customer. 

A  copy  of  the  filing  was  served  upon 
Bonneville. 

Comment  date:  October  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  Puget  Sound  Energy,  Inc. 

[Docket  No.  EROO-11-OOOj 

Take  notice  that  on  October  1, 1999, 
Puget  Soimd  Energy,  Inc.,  (as 
Transmission  Provider)  tendered  for 
filing  a  Service  Agreement  for  Firm 
Point-To-Point  Transmission  Service 
with  the  United  States  of  America 
Department  of  Energy  acting  by  and 
through  the  Bonneville  Power 
Administration  (Bonneville)  (as 
Transmission  Customer). 

A  copy  of  the  filing  was  served  upon 
Bonneville. 

Comment  date:  October  21. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Montaup  Electric  Company 

(Docket  No.  EROO-14-OOO] 

Take  notice  that  on  October  1, 1999, 
Montaup  Electric  Company  (Montaup), 
tendered  for  filing  a  notice  of 
cancellation  of  its  Unit  Sales  and 
Exchange  Tariff,  FERC  Electric  Tariff, 
Original  Volume  No.  IE,  together  writh  a 
notice  of  termination  of  associated 
service  agreements,  to  be  made  effective 
as  of  December  31, 1999.  Montaup  states 
that  notwithstanding  such  cancellation 
and  termination,  it  will  not  terminate, 
prior  to  its  term,  any  transaction  in 
effect  on  December  31st.  In  such  cases, 
the  tariff  and  service  agreement  will 
remain  in  effect  imtil  the  transaction 
terminates  at  the  conclusion  of  its  term. 

Notice  of  the  cancellation  and 
termination  have  been  served  upon  the 
following: 

Aquila  Energy  Marketing  Cor-  ER9&-569-000 

poration. 

Baltimore  Gas  &  Electric  Co  ER97-B00-000 

Boston  Edison  Company  ER97-2662-000 

Braintree  Electric  Light  Depart-  ER96-437-O00 

ment. 

Catex  Vitol  Electric.  L.L.C  ER95-1168-000 

Central  Maine  Power  Company  ER95-1527-000 

Cinergy  Capital  &  Trading,  Inc  ER9a-3350-000 

Gnergy  Services,  Inc ER97-2662-000 

Citizens  Power  LLC ER95-1168-000 

CMEX  Energy  Inc  ER95-1527-OO0 

CNG  Energy  Services  Corpora-  ER96-437-000 

tion. 

Coastal  Electric  Services  Com-  ER96-104-000 

pany. 

Commonwealth  Electric  Com-  ER95-1 168-000 

pany. 

Constellation  Power  Source,  Inc  ER98-569-000 

Coral  Power,  L.L.C  ER97-800-000 

CPS  Capital.  Ltd  ER97-1623-O00 

CT  Municipal  Electric  Energy  ER95-116&-000 

Cooperative. 

Duke  Louis  Dreyfus  LLC  ER98-569-000 

Eastern  Power  Distribution,  Inc  ER97-800-000 

Edison  Source  ER97-4623-000 

Electric  Clearinghouse.  Inc  ER96-104-000 

Enron  Power  Marketing  tac  ER95-1168-000 

Equitable  Power  Services  Com-  ER97-800-000 

pany. 

Federal  Energy  Sales,  Inc ER97-800-000 

Fitchburg  Gas  and  Electric  ER96-1 782-000 

Light  Company. 

FPL  Energy  Power  Marketing,  ER99-633-000 

Inc. 


Green  Mountain  Power  Cor-  ER96-2306-000 

poration. 

Griffin  Energy  Marketing,  L.L.C  ER99-633-000 

Intercoast  Power  Marketing  ER95-1 168-000 

Company. 

KCS  Power  Marketing.  Inc ER96-104-000 

Koch  Energy  Trading,  Inc  ER96-(37-000 

LG&H  Energy-  Marketing,  Inc  ....  ER96-2 306-000 

Long  Island  Lighting  Co ER95-1 168-000 

Louis  Dreyfus  Electric  Power.  ER95-1 168-000 

Inc. 

Maine  Public  Service  Company  ER95-1 168-000 

Mass  Municipal  Wholesale  ER96-1306-000 

Electric  Company. 

Middleborough  Gas  and  Elec-  ER96-437-000 

trie  Department. 

Morgan  Stanley  Capital  Croup,  ER97-2682-000 

Inc. 

New  Energy  Ventures,  Inc  ER97-4623-000 

New  England  Power  Company  ER96-1 306-000 

New  York  State  Electric  ft  Gas  ER96-1 306-000 

Corporation. 

Niagra  Mohawk  Energy  ER97-2662-000 

Niagra  Mohawk  Power  Corpora-  ER95-n  68-000 

tion. 

North  American  Energy  Con-  ER96- 104-000 

servation  Inc. 

Northeast  Energy  Services,  Inc  ER97-4623-000 

Northeast  Utilities  Service  ER96-2306-000 

Company. 

NP  Energy  Inc  ER96-1 782-000 

NRG  Power  Marketing  Inc  ER99-633-000 

PacificCorp  Power  Marketing,  ER98-1 782-000 

Inc. 

PanEnergy  Trading  and  Market  ER97-800-000 

Services,  L.L.C. 

Peco  Enetgy  Company  ER96-104-000 

PG4E  Energy  Trading,  Power,  ER96-2306-000 

L.P. 

Phibro,  Inc  ER96-104-000 

Rainbow  Energy  Marketing  ER95-1 168-000 

Corp. 

Scana  Energy  Marketing.  Inc  ....  ER98-335O-000 

Sonat  Power  Marketing  L.P  ER97-4623-000 

Southern  Company  Energy  ER97-8OO-OO0 

Marketing  L.P. 

Taunton  Municipal  Lighting  ER95-1 168-000 

Plant. 

The  Power  Company  ofAmer-  ER97-2662-O00 

ica.  L.P. 

Tractebel  Energy  Marketing,  Inc  ER97-4623-000 

TransCanada  Energy  Ltd  ER97-800-000 

United  Illuminating  Company  ..  ER96-104-000 

Unitil  Power  Corp ER98-17B2-000 

Vermont  Marble  Power  Divi-  ER95-1 168-000 

sion. 

Western  Power  Services.  Inc  ....  ER97-2662-000 

Comment  date:  October  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

5.  Commonivealth  Edison  Company 

[Docket  No.  EROO-1 5-000] 

Take  notice  that  on  October  1,  T999, 
Commonwealth  Edison  Company 
(ComEd),  tendered  for  filing  pursuant  to 
Section  35.15  of  the  Commission's 
Regulations,  18  CFR  35.15,  Notices  of 
Cancellation  for  the  followring  Service 
Agreements  between  ComEd  and  QST 
Energy  Trading  Lie.  (QST):  (1)  Service 
Agreement  No.  49  under  ComEd's 
Market-Based  Rate  Schedule  (FERC 
Electric  Tariff,  Original  Volume  No.  6); 
(2)  Service  Agreement  No.  125  imder 
ComEd's  Power  Sales  and  Reassigimient 
of  Transmission  Rights  PSRT-1  Tariff 
(FERC  Electric  Tariff,  First  Revised 
Voliune  No.  2);  and  (3)  Service 
Agreement  No.  185  under  ComEd's 


Open  Access  Transmission  Tariff  (FERC 
Electric  Tariff  Volume  No.  5). 

ComEd  requests  an  effective  date  of 
October  2, 1999,  for  the  cancellations 
and  accordingly  requests  waiver  of  the 
Commission's  notice  requirements. 

ComEd  served  copies  of  the  filing 
upon  QST. 

Comment  date:  October  21. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  LouisTille  Gas  and  Electric  Company/ 
Kentucky  Utilities  Company 

(Docket  No.  EROO-1 7-000] 

Take  notice  that  on  October  1, 1999, 
Louisville  Gas  and  Electric  Company 
(LG&E)/Kentucky  Utilities  (KU) 
(Companies),  tendered  for  filing  an 
executed  Netting  Agreement  between 
the  Companies  and  The  Legacy  Energy 
Group,  LLC 

Comment  date:  October  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Southern  Energy  Trading  and 
Marketing,  Inc. 

[Docket  No.  EROO-16-000] 

Take  notice  that  on  October  1, 1999, 
Southern  Energy  Trading  and 
Marketing,  Inc.  (SETM),  tendered  for 
filing  a  Notice  of  Cancellation  pursuant 
to  18  CFR  35.15,  in  order  to  reflect  the 
cancellation  of  its  Market  Rate  Tariff, 
designated  as  FERC  Electric  Rate 
Schedule  No.  1,  originally  accepted  for 
filing  in  Docket  No.  ER95-976-000. 

Comment  date:  October  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Louisville  Gas  and  Electric  Company/ 
Kentucky  Utilities  Company 

[Docket  No.  EROO-1  &-0001 

Take  notice  that  on  October  1, 1999, 
Louisville  Gas  and  Electric  Company 
{LG&E)/Kentucky  Utilities  (KU) 
(Companies),  tendered  for  filing  an 
executed  bilateral  Service  Agreement 
between  the  Companies  and  The  Legacy 
Energy  Group,  LLC,  under  the 
Companies  Rate  Schedule  MBSS. 

Comment  date:  October  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  UtiliCorp  United  Inc. 

[Docket  No.  EROO-20-OOOl 

Take  notice  that  on  October  1, 1999, 
UtiliCorp  United  Inc.,  tendered  for  filing 
a  Service  Agreement  under  its  Market- 
Based  Power  Sales  Tariff,  FERC  Electric 
Tariff  Original  Volume  No.  28,  with 
Minnesota  Municipal  Power  Agency. 
The  Service  Agreement  provides  for  the 
sale  of  capacity  and  energy  by  UtiliCorp 
United  Inc.,  to  Minnesota  Municipal 
Power  Agency  pursuant  to  the  tariff. 


UtiliCorp  requests  waiver  of  the 
Commission's  Regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 

Comment  date:  October  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Reliant  Energy  Osceola,  LLC 

[Docket  No.  EROO-22-OOOl 

Take  notice  that  on  October  1, 1999, 
Reliant  Energy  Osceola,  LLC  (Reliant 
Osceola),  tendered  for  filing  pursuant  to 
Section  205  (18  CFR  385.205),  a  petition 
for  waivers  and  blanket  approvals  under 
various  regulations  of  the  Commission 
and  for  an  order  accepting  its  FERC 
Electric  Rate  Schedule  No.  1  authorizing 
Reliant  Osceola  to  make  sales  at  market- 
based  rates.  Reliant  Osceola  intends  to 
sell  electric  power  at  wholesale.  In 
transactions  where  Reliant  Osceola  sells 
electric  energy,  it  proposes  to  make  such 
sales  on  rates,  terms,  and  conditions  to 
be  mutually  agreed  to  with  the 
purchasing  party.  Reliant  Osceola's  Rate 
Schedule  provides  for  the  sale  of  energy 
and  capacity  at  agreed  prices. 

Comment  date:  October  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Rochester  Gas  and  Electric 
Corporation 

[Docket  No.  EROO-2 1-000) 

Take  notice  that  on  October  1, 1999, 
Rochester  Gas  and  Electric  Corporation 
(RG&E),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Service  Agreement 
between  RG&E  and  DukeSolutions,  Inc. 
(Transmission  Customer),  for  service 
under  RG&E's  open  access  transmission 
tariff.  Specifically  dealing  with  the 
"Pilot  Retail  Access  Program"  under 
RG&E's  open  access  transmission  tariff. 

RG&E  requests  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  October  1, 1999,  for  the 
DukeSolutions,  Inc.,  Service  Agreement 

A  copy  of  this  Service  Agreement  has 
been  served  on  the  Transmission 
Customer  and  the  New  York  Public 
Service  Commission. 

Comment  date:  October  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Central  Illinois  Light  Company 

[Docket  No.  EROO-2-000] 

Take  notice  that  on  October  1, 1999, 
Central  Illinois  Light  Company  (QLCO), 
300  Liberty  Street,  Peoria,  Illinois 
61202,  tendered  for  filing  with  the 
Commission  an  Index  of  Customers 
under  its  Market  Rate  Power  Sales  Tariff 
and  two  service  agreements  with  two 


new  customer  Allegheny  Power  Service 
Corporation  and  Southern  Illinois 
Power  Cooperative  and  a  name  change 
for  one  customer  now  known  as  New 
Energy  Ventures,  Inc. 

CILCO  requested  an  effective  date  of 
September  30, 1999,  for  the  new  service 
agreements. 

Copies  of  the  filing  were  served  on  the 
affected  customers  and  the  Illinois 
Commerce  Commission. 

Comment  date:  October  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  PadfiCorp 

[Docket  No.  ER00-3-000] 

Take  notice  that  on  October  1, 1999, 
PacifiCorp  tendered  for  filing  in 
accordance  with  Part  35  of  the 
Commission's  Rules  and  Regulations, 
fully  executed  imibrella  service 
agreements  (Service  Agreements)  with 
Noresco,  The  Energy  Authority,  Inc. 
(TEA),  and  Tuscon  Electric  Power 
Company  (Tuscon).  Also  filed  was  a 
Certificate  of  Concurrence  of  Tuscon. 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

Comment  date:  October  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Northeast  Utilities  Service  Company 

[Docket  No.  EROO-4-000] 

Take  notice  that  on  October  1, 1999, 
Northeast  Utilities  Service  Company 
(NUSCO),  on  behalf  of  the  NU  CDperating 
Companies  tendered  for  filing,  under 
Section  205  of  the  Federal  Power  Act, 
proposed  amendments  to  its  market- 
based  rate  Tariff  No.  7  that  would 
incorporate  language  regarding  the 
reassignment  of  transmission  capacity 
and  that  would  specify  ancillary 
services  available  at  market-based  rates, 
among  other  things. 

NUSCO  states  diat  copies  of  this  filing 
have  been  served  on  purchasers  imder 
Tariff  No.  7  and  the  Cormecticut, 
Massachusetts  and  New  Hampshire 
public  utility  commissions. 

Comment  date:  October  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Puget  Sound  Enei^,  Inc. 

[Docket  No.  EROO-5-OOOl 

Take  notice  that  on  October  1, 1999, 
Puget  Soimd  Energy,  Inc.  (as 
Transmission  Provider),  tendered  for 
filing  a  Service  Agreement  for  Firm 
Point-To-Point  Transmission  Service 
with  the  United  States  of  America 
Department  of  Energy  acting  by  and 
through  the  Bonneville  Power 
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Administration  (Bonneville)  ( as 
Transmission  Customer). 

A  copy  of  the  filing  was  served  upon 
Bonneville. 

Comment  dbte:  October  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Puget  Sound  Energy,  Inc. 

[Docket  No.  EROO-7-000] 

Take  notice  that  on  October  1. 1999, 
Puget  Sound  Energy,  Inc.  (as 
Transmission  Provider),  tendered  for 
filing  a  Service  Agreement  for  Firm 
Point-To-Point  Transmission  Service 
with  the  United  States  of  America 
Department  of  Energy  acting  by  and 
through  the  Bonneville  Power 
Administration  (Bonneville)  (as 
Transmission  Customer). 

A  copy  of  the  filing  was  served  upon 
Bonneville. 

Comment  date:  October  21,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Puget  Sound  Energy,  Inc. 

[Docket  No.  EROO-6-000] 

Take  notice  that  on  October  1, 1999, 
Puget  Soimd  Energy,  Inc.  (as 
Transmission  Provider),  tendered  for 
filing  a  Service  Agreement  for  Firm 
Point-To-Point  Transmission  Service 
with  the  United  States  of  America 
Department  of  Energy  acting  by  and 
through  the  Bonneville  Power 
Administration  (Bonneville)  (as 
Transmission  Customer). 

A  copy  of  the  filing  was  served  upon 
Bonneville. 

Comment  date;  October  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  ihis  notice. 

18.  TransEnergie  U.S.  Ltd    -^ 

(Docket  No.  EROO-1-000] 

Take  notice  that  on  October  1, 1999, 
TransEnergie  US  Ltd.  (TEUS),  tendered 
for  filing  pursuant  to  Section  205  of  the 
Federal  Power  Act,  a  Transmission 
Tariff  offering  transmission  service  over 
TEUS'  proposed  Cross  Soimd  Cable 
Interconnector.  The  proposed 
Interconnector  will  connect  the  345  kV 
bidk  power  system  in  Connecticut  with 
the  138  kV  bulk  power  system  on  Long 
Island  via  a  direct  ctirrent  submarine 
cable  under  the  Long  Island  Sotmd. 
TEUS  petitioned  the  Commission  for  an 
order  accepting  the  Tariff  and  granting 
related  authorizations  and  waivers. 

Copies  of  the  filing  have  been  served 
on  the  New  York  and  Connecticut 
regulatory  agencies,  the  New  York  ISO, 
ISO-New  England,  United  Illimiinating 
Company,  LIPA,  and  the  Northeast 
Power  Coordinating  Coimcil. 


Comment  date:  October  21,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  99-27038  Filed  10-15-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«45»-4] 

Agency  Information  Collection 
Activities: 

Proposed  Collection;  Comment 
Request;  Operating  Permits 
Regulations 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
continuing  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB):  Part  70 
Operating  Permits  Regulations,  EPA  ICR 
Number  1587.04,  OMB  Control  Number 
2060-0243,  expiration  date  February  28. 
2000.  Before  submitting  the  ICR  to  OMB 
for  review  and  approval,  EPA  is 
soliciting  comment  on  specific  aspects 
of  the  proposed  information  collection 
as  described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  December  17, 1999. 
ADDRESSES:  For  a  copy  of  the  draft  ICR 
estimates,  contact  Roger  Powell  at  (919) 


541-5331  or  "powell.roger@epa.gov" 
and  refer  to  EPA  ICR  Number  1587.05. 
To  obtain  a  copy  of  the  draft  ICR 
estimates  electronically,  go  to:  "http:// 
www.epa.gov/ttn/oarpg/t5ria.html"  on 
the  internet. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roger  Powell  at  (919)  541-5331  and  e- 
mail  address  listed  above. 
SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which 
must  apply  for  and  obtain  an  operating 
permit  imder  title  V  of  the  Clean  Air  Act 
(Act).  These,  in  general,  include  sources 
which  are  defined  as  "major"  under  any 
title  of  Act. 

Title:  Part  70  Operating  Permits 
Regulations;  OMB  Control  Number 
2060-0243;  EPA  ICR  Number  1587.04; 
expiring  February  28.  2000. 

Abstract:  Title  V  of  the  Act  requires 
States  to  develop  and  implement  a 
program  for  issuing  operating  permits  to 
all  source  that  fall  under  any  Act 
definition  of  major  and  certain  other 
non-major  sources  that  are  subject  to 
Federal  air  quality  regulations.  The  Act 
further  requires  EPA  to  develop 
regulations  that  establish  the  minimum 
requirement^  for  those  State  operating 
permits  programs  and  to  oversee 
implementation  of  the  programs.  The 
EPA  regulations  setting  forth 
requirements  for  the  operating  permits 
programs  are  at  part  70,  title  40,  chapter 
I  of  the  Code  of  Federal  Regulations. 

In  implementing  title  V  of  the  Act  and 
EPA's  part  70  operating  permits 
regulations,  State  and  local  permitting 
agencies  must  develop  programs  and 
submit  them  to  EPA  for  approval 
(section  502(d))  and  sources  subject  to 
the  program  must  develop  operating 
permit  applications  and  submit  them  to 
the  permitting  authority  within  1  year 
after  program  approval  (section  503). 
Permitting  authorities  will  then  issue 
permits  (section  503(c))  and  thereafter 
enforce,  revise,  and  renew  those  permits 
at  no  more  than  5-year  intervals  (section 
502(d)).  Permit  applications  and 
proposed  permits  will  be  provided  to, 
and  are  subject  to  review  by,  EPA 
(section  505(a)).  All  information 
submitted  by  a  source  and  the  issued 
permit  shall  also  be  available  for  public 
review  except  for  confidential 
information  which  will  be  protected 
bom  disclosure  (section  503(e)).  Sources 
will  semi-annually  submit  compliance 
monitoring  reports  to  the  permitting 
authorities  (section  504(a)).  The  EPA 
has  the  responsibility  to  oversee 
implementation  of  the  program  and  to 
administer  a  Federal  operating  permits 
program  in  the  event  a  program  is  not 
approved  for  a  State  (section  502(d)(3)) 
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or  if  EPA  determines  the  permitting 
authority  is  not  adequately 
administering  its  approved  program 
(section  502(i)(4)).  TTie  activities  to  carry 
out  these  tasks  are  considered 
mandatory  and  necessary  for 
implementation  of  title  V  and  the  proper 
operation  of  the  operating  permits 
program.  This  notice  provides  updated 
burden  estimates  from  a  previously 
approved  ICR. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  tQ 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
niunbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  acciu-acy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
mcluding  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  projected  cost 
for  implementing  the  part  70  program 
for  the  3  years  from  February  28,  2000 
until  February  28,  2003  are 
approximately  5  million  annual  burden 
hoiu's  at  an  annual  cost  of 
approximately  223  million  dollars. 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 


The  burden  hours  break  out  to  be  just 
under  1.5  million  hours  for  permitting 
authorities  and  just  over  3.5  million 
hoiu^  for  sotirces.  The  costs  break  out  to 
be  around  53  million  dollars  per  year  for 
permitting  authorities  and  170  million 
dollars  per  year  for  sources.  During  the 
period  of  this  ICR,  permitting 
authorities  (in  addition  to  general 
administration  of  the  program) 
primarily  will  be  issuing  the  remaining 
permits  required  by  the  program  (just 
imder  10,000),  revising  permits  that 
have  already  been  issued,  renewing 
permits  whose  5-year  terms  will  expire, 
and  reviewing  semi-annual  compliance 
monitoring  reports  for  issued  permits. 
Sources  in  the  part  70  program 
primarily  will  be  interacting  with  the 
permitting  authority  on  permit  issuance 
(for  those  that  have  not  been  issued), 
preparing  semi-annual  compliance 
monitoring  reports,  revising  their 
permits  as  needed,  carrying  out  periodic 
monitoring  that  was  created  as  a  result 
of  the  program,  and  preparing 
applications  for  permit  renewal  as 
necessary. 

Dated:  October  6, 1999. 
William  T.  Harnett, 

Acting  Director,  Information  Transfer  and 
Program  Integration  Division. 
[FR  Doc.  99-27139  Filed  10-15-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6460-3] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request; 
Investigation  Into  Possible 
Noncompliance  of  Motor  Vehicles  With 
Federal  Emission  Standards 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been  for- 
warded to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Investigation  into  Possible 
Noncompliance  of  Motor  Vehicles  with 
Federal  Emission  Standards,  EPA  ICR 
No.  222.05,  OMB  Control  No.  2060- 
0086,  expiration  date  November  30, 
1999.  The  ICR  describes  the  nature  of 
the  information  collection  and  its 
expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 


DATES:  Comments  must  be  submitted  on 

or  before  November  17, 1999. 

FOR  FURTHER  INFORMATION  OR  A  COPY: 

Contact  Sandy  Fanner  at  EPA  by  phone 

at  (202)  260-2740,  by  email  at 

farmer.sandy@epamail.epa.gov,  or 

download  off  the  Internet  at  http:// 

www.epa.gov/icr  and  refer  to  EPA  ICR 

No.  222.05. 

SUPPLEMENTARY  INFORMATION: 

Title:  Investigation  into  Possible 
Noncompliance  of  Motor  Vehicles  with 
Federal  Emission  Standards.  (OMB 
Control  No.  2060-0086,  EPA  ICR  No. 
222.05).  expiring  11/30/99.  This  is  a 
request  for  extension  of  a  currently 
approved  collection. 

Abstract:  This  information  collection 
includes  three  instruments  that  are  used 
by  the  U.S.  EPA  to  identify  motor 
vehicles  and  engines  for  possible 
inclusion  in  its  emissions  control  testing 
programs.  The  self-addressed  postcard 
and  owner  telephone  questionnaire  are 
completed  using  information  given  by 
owners  of  vehicles  or  engines  from  a 
vehicle  class  under  investigation.  The 
maintenance  verification  form  is 
*  administered  to  representatives  of 
service  facilities  that  performed 
maintenance  on  vehicles  or  engines 
whose  owners  have  responded  to  the 
owner  telephone  questionnaire.  This 
form  is  intended  to  be  used  to  supply 
missing  information  when  necessary. 
Responses  to  this  collection  are 
volimtary. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  acctu'acy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  biu-den  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
infonnation  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

An  agency  may -not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  Chapter  15.  The 
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Federal  Register  Notice  required  under 
5  CFR  1320.8(d),  soliciting  comments  on 
this  collection  of  information  was 
published  on  May  18, 1999  (64  PR 
26958);  no  comments  were  received. 

Biu-den  Statement:  The  annual  public 
reporting  and  recordkeeping  biu-den  for 
this  collection  of  information  is 
estimated  to  average  30  minutes  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Individual  Vehicle  Owners,  Trucking 
Industry  Members,  and  Vehicle 
Dealership  Personnel. 

Estimated  Number  of  Respondents: 
985. 

Frequency  of  Response:  Once. 

Estimated  Total  Annual  Hour  Burden: 
587. 

Estimated  Total  Annualized  Capital, 
Oe-M  Cost  Burden:  $0. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
/provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  222.05  and 
0MB  Control  No.  2060-0086  in  any 
correspondence. 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Office  of  Policy, 
Regulatory  Information  Division 
(2137),  401  M  Street,  SW, 
Washington,  DC  20460; 

and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  October  4, 1999. 
Richard  Westlund, 

Acting  Director,  Regulatory  Information 

Division. 

[FR  Doc.  99-27143  Filed  10-15-99;  8:45  am] 

BILUNG  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6460-4] 

National  Drinking  Water  Advisory 
Council;  Notice  of  Open  Meeting 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice. 

SUMMARY:  Under  Section  10(a)(2)  of 
Public  Law  92-423.  "The  Federal 
Advisory  Committee  Act,  "notice  is 
hereby  given  that  a  meeting  of  the 
National  Drinking  Water  Advisory 
Council  established  under  the  Safe 
Drinking  Water  Act,  as  amended  (42 
U.S.C.  S3300f  et  seq.),  will  be  held  on 
November  2, 1999,  from  9:00  a.m.  imtil 
6:45  p.m.,  November  3,  1999,  from  9:00 
a.m.  imtil  5:45  p.m.,  and  on  November 
4, 1999,  from  9:00  a.m.  until  12:30  p.m., 
at  the  Tremont  Suites  Hotel,  222  Saint 
Paul  Place,  Baltimore,  Maryland.  The 
major  focus  of  this  meeting  is  to  brief 
the  Council  on  alternative  sovuces  of 
drinking  water,  i.e.,  bottled  water  and 
point-of-use/point-of-entry  systems; 
present  the  final  reports  for  the  Right- to- 
Know  and  Health  Care  Provider 
Outreach  and  Education  Working 
Groups;  and  provide  updates  on  the 
Environmental  Protection  Agency's 
(EPA)  upcoming  regulations  and 
research  activities. 

The  meeting  is  open  to  the  public. 
The  Council  encourages  the  hearing  of 
outside  statements  and  will  allocate  one 
hour  for  this  purpose.  Oral  statements 
will  be  limited  to  five  minutes,  and  it  is 
preferred  that  only  one  person  present 
the  statement.  Any  outside  parties 
interested  in  presenting  an  oral 
statement  should  petition  the  Council 
by  telephone  at  (202)  260-2285  before 
October  29, 1999. 

Any  person  who  wishes  to  file  a 
written  statement  can  do  so  before  or 
after  a  Coimcil  meeting.  Written 
statements  received  prior  to  the  meeting 
will  be  distributed  to  all  members  of  the 
Council  before  any  final  discussion  or 
vote  is  completed.  Any  statements 
received  after  the  meeting  will  become 
part  of  the  permanent  meeting  file  and 
will  be  forwarded  to  the  Council 
members  for  their  information. 

Members  of  the  public  that  would  like 
to  attend  the  meeting,  present  an  oral 
statement,  or  submit  a  written 
statement,  should  contact  Ms.  Charlene 
Shaw,  Designated  Federal  Officer, 
National  Drinking  Water  Advisory 
Council,  U.S.  EPA,  Office  of  Ground 
Water  and  Drinking  Water  (4601),  401  M 
Street  SW.,  Washi^on,  DC  20460.  The 
telephone  niunber  is  Area  Code  (202) 


260-2285  or  E-Mail 
shaiv.char7ene@epa.gov. 

Dated:  October  12,  1999. 

Cynthia  C.  Dougherty, 

Director,  Office  of  Ground  Water  and  Drinicing 
Water. 

(FR  Doc.  99-27144  Filed  10-15-99;  8:45  am] 

BH.UNGCODE  656&-«fr-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banlu  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
November  2, 1999. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (JoAnne  F.  Lewellen, 
Assistant  Vice  President)  90  Hennepin 
Avenue,  P.O.  Box  291,  Minneapolis, 
Minnesota  55480-0291: 

1.  The  Irrevocable  Amundson 
Grandson 's  Family  Trust,  and  The 
Irrevocable  Amundson  Granddaughter's 
Family  Trust,  both  of  Sioux  Falls,  South 
Dakota;  to  acquire  voting  shares  of 
Madison  Agency,  Inc.,  Sioux  Falls, 
South  Dakota,  and  thereby  indirectly 
acquire  voting  shares  of  First  Security 
Bank  -  Sanborn,  Sanborn,  Minnesota. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City^  Missouri  64198-0001: 

1.  Craig  G.  Brewster,  Butte,  Nebraska; 
to  acquire  voting  shares  of  Butte  State 
Company,  Butte,  Nebraska,  and  thereby 
indirectly  acquire  voting  shares  of  Butte 
State  Bank,  Butte,  Nebraska. 

Board  of  Governors  of  tixe  Federal  Reserve 
System,  October  13, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-27117  Filed  10-15-99:  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Nottea  of  PropoMis  To  Engage  in 
PormlMlbto  NonbanMng  AetlvitiM  or 
To  Acquire  CompanlM  That  Are 
Engaged  in  Parrolaaible  Noni>anldng 
Actlvttiaa 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  part  225),  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  2, 1999. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street, 
Philadelphia,  Peimsylvania  19105-1521: 

1.  Patriot  Bank  Corp.,  Inc.,  Pottstown, 
Pennsylvania;  to  acquire 
ZipFinancial.com,  Inc.,  and  thereby 
engage  de  novo  in  providing  data 
processing  and  data  transmission 
services  via  the  Internet,  pursuant  to  § 
225.28(b)(14)  of  Regulation  Y. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Manager 
of  Analjrtical  Support,  Consiuner 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  The  Dai-Ichi  Kangyo  Bank,  limited, 
Tokyo,  Japan;  to  acquire  through  its 
subsidiary.  The  CIT  Group,  Inc.,  New 
York,  New  York,  certain  factoring  and 
commercial  finance  assets  of  Heller 
Financial  Inc.,  Chicago,  Illinois,  and 
thereby  engage  in  extending  credit  and 
servicing  loans,  pursuant  to  § 
225.28(b)(1)  of  Regulation  Y;  and  in 
engaging  in  activities  related  to  the 
extension  of  credit,  pursuant  to  § 
225.28(b)(2)  of  Regulation  Y. 


Board  of  Governors  of  the  Federal  Reserve 
System,  October  13, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-27116  Filed  10-15-99;  8:45  am] 

BHJJNQ  CODE  a210-ei-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlniatration 

[Docket  No.  99rf-1 502] 

Agency  infornurtion  Coliaction 
Acthfitiee;  Submiaalon  for  OMB 
Review;  Comment  Requeet;  Quality 
Mammography  Standarda;  L«y 
Summariea  for  Patienta 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  imder  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  November 
17, 1999. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503,  Attii:  Wendy 
Taylor,  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Quality  Mammography  Standards;  Lay 
Summaries  for  Patients 

The  Mammography  Quality  Standards 
Act  (Pubhc  Uw  102-539)  (the  MQSA) 
was  passed  on  October  27, 1992,  to 
establish  national  quality  standards  for 
mammography.  The  MQSA  required 
that,  to  lawfully  provide  mammography 
services  after  (Dctober  1, 1994,  all 
facilities,  except  facilities  of  the 
Department  of  Veterans  Affairs,  shall  be 
accredited  by  an  approved  accreditation 
body  and  certified  by  the  Secretary  of 
Health  and  Human  Services  (the 


Secretary).  To  become  accredited  and 
certified,  a  facility  had  to  meet  national 

auality  standards  to  be  established  by 
le  Secretary.  The  authority  to  establish 
these  standards,  to  approve 
accreditation  bodies,  and  to  certify 
facilities  was  delegated  by  the  Secretary 
to  FDA.  Facilities  were  initially 
accredited  and  certified  if  they  met  the 
standards  contained  within  the  interim 
rules  issued  by  FDA  in  the  Federal 
Register  of  December  21, 1993  (58  FR 
67558  and  67565),  and  amended  by 
another  interim  rule  published  in  the 
Federal  Register  on  September  30, 1994 
(59  FR  49808).  More  comprehensive 
standards  were  proposed  by  FDA  in  the 
Federal  Register  of  April  3, 1996  (61  FR 
14856,  61  FR  14870,  61  FR  14884,  61  FR 
14898,  and  61  FR  14908).  After  some 
revision  in  response  to  the 
approximately  8,000  comments  received 
on  the  proposed  rule,  a  final  rule, 
amending  part  900  (21  CFR  part  900) 
was  pubUshed  in  the  Federal  Register  of . 
October  28, 1997  (62  FR  55852) 
(hereinafter  referred  to  as  the  October 
1997  final  rule).  The  effective  date  of 
most  of  the  new  standards  contained 
within  the  final  rule  was  April  28, 1999, 
but  a  few  will  not  become  effective  imtil 
October  28,  2002. 

On  October  9, 1998,  the 
Mammography  Quality  Standards 
Reauthorization  Act  (MQSRA)  (Public 
Law  105-248)  became  law.  The  basic 
purpose  of  the  MQSRA  was  to  extend 
the  authorities  established  by  the  MQSA 
imtil  September  30,  2002.  However,  the 
MQSRA  also  contained  a  requirement 
that  was  significantiy  different  irom.  the 
corresponding  requirement  in  the 
October  1997  final  rule.  Although  this 
MQSRA  requirement  became  effective 
on  April  28, 1999,  FDA  decided  to 
amend  the  final  rule  to  incorporate  the 
change.  The  purpose  of  this  amendment 
is  to  provide  to  the  mammography 
bcilities  the  convenience  of  being  able 
to  find  all  of  the  quality  standards 
within  a  single  document  instead  of 
having  to  consult  both  the  October  1997 
final  rule  and  the  MQSRA  and  to  avoid 
confusion  as  to  the  applicable  reporting 
requirement. 

This  regulation  merely  implements  a 
statutory  information  collection 
requirement;  there  is  no  additional 
burden  attributable  to  the  regulation. 
This  rule  would  conform  the 
requirements  of  this  section  with  the 
requirement  of  section  6  of  Public  Law 
105-248  which  states  that:  "(IV) 
whether  or  not  such  a  physician  is 
available  or  there  is  no  such  physician, 
a  simunary  of  the  written  report  shall  be 
sent  direcUy  to  the  patient  in  terms 
easily  tmderstood  by  a  lay  person."  To 
produce  the  required  lay  summary,  the 
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mammography  facilities  will  review  the 
medical  report  of  each  patient's 
examination  and  collect  from  it  the 
necessary  information. 

Section  900.12(c)(2)  requires  that  each 
mammography  facility  shall  send  each 
patient  a  summary  of  the  mammography 
report  written  in  lay  terms  within  30 
days  of  the  mammographic 


examination.  If  assessments  are 
"Suspicious"  or  "Highly  suggestive  of 
malignancy."  §900. 12(c)(2)  requires  that 
the  facility  shall  make  reasonable 
attempts  to  ensure  that  the  results  are 
communicated  to  the  patient  as  soon  as 
possible. 

In  the  Federal  Register  of  Jime  17, 
1999,  FDA  published  a  direct  final  rule 


(64  FR  32404)  and  a  companion 
proposed  rule  (64  FR  32443).  FDA 
invited  interested  persons  to  comment 
on  the  direct  final  rule  and  companion 
proposed  rule  by  August  31,  1999.  FDA 
received  no  comments. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1  .—Estimated  Annual  Reporting  Burden 

21  CFR  Section 

No.  of 
Respondents 

Annual 
Frequency 

per 
Response 

Total  An- 
nual Re- 
sponses 

Hours  per 
Response 

Total  Hours 

900.12(c)(2) 

9,800 

4.080 

39.984,000 

5  minutes 

3,332.000 

1  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information 


FDA  estimates  that  there  are  9,800 
facilities  performing  mammography  in 
the  United  States.  FDA  also  estimates 
that  these  fecilities  perform  a  total  of  40 
million  mammography  examinations  in 
a  year.  In  90  percent  of  these  cases,  the 
notification  to  the  patient  can  be 
established  by  a  brief  standardized  letter 
to  the  patient.  FDA  estimates  that 
preparing  and  sending  this  letter  will 
take  approximately  5  minutes.  In  the  10 
percent  of  the  cases  in  which  there  is  a 
finding  of  "Suspicious"  or  "Highly 
suggestive  of  medignancy,"  the  facility 
woiild  be  required  to  make  reasonable 
attempts  to  ensiu^  that  the  results  are 
communicated  to  the  patients  as  soon  as 
possible.  FDA  believes  that  this 
requirement  can  be  met  by  a  5  minute 
call  from  the  health  professional  to  the 
patient.  Thus,  the  estimated  burden  is 
3,332,000  (39,984,000  x  1/12  hour). 

Dated:  October  12, 1999. 
William  K.  Hubbard, 

Senior  Associate  Commissioner  for  Policy, 
Planning  and  Legislation. 
(FR  Doc.  99-27029  Filed  10-15-99;  8:45  am) 
BILLING  CODE  4180-01-F 


DEPARTMErfT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  Species  Permit 
Applications 

agency:  Fish  and  Wildlife  Service,  DOI. 
ACTION:  Notice  of  receipt  of  permit 
applications. 

SUMMARY:  The  following  applicants  have 
applied  lor  a  scientific  research  permit 
to  conduct  certain  activities  with 
endangered  species  pursuant  to  section 
10(a)(1)(A)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C.  1531 
et  seq.). 


Permit  No.  TE-Ol  7185 

Applicant:  Rick  Fox,  City  of  San  Diego. 
Escondido.  California. 

The  applicant  requests  a  permit  to 
take  (locate  and  monitor  nests)  the  least 
Bell's  vireo  (Vireo  bellii  pusillus}  and  to 
take  (harass  by  survey)  the  southwestern 
willow  flycatcher  [Empidonax  traillii 
extimus)  in  conjunction  with  scientific 
research  throughout  their  range  in 
California  for  the  purpose  of  enhancing 
their  sxuvival. 

Permit  No.  TE-Ol  7549 

Applicant:  Mary  J.  Whitfield,  Weldon, 
California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  and  locate  and 
monitor  nests)  the  southwestern  willow 
flycatcher  {Empidonax  traillii  extimus) 
in  conjim'ction  with  scientific  research 
throughout  its  range  in  the  State  of 
CaUfomia  for  the  purpose  of  enhancing 
its  survival. 

Permit  No.  TE-017919 

Applicant:  Santa  Cruz  Predatory  Bird 
Research  Group,  Santa  Cruz.  California. 

The  applicant  requests  a  permit  to 
take  (capture,  band,  tag,  and  translocate) 
San  Clemente  loggerhead  shrikes 
{Lanius  ludovicianus  meamsi)  which 
are  predating  upon  other  federally  listed 
species.  These  take  activities  are  to 
occiu-  throughout  the  species  range  for 
the  purpose  of  enhancing  its  survival. 

Permit  No.  TE-817991 

Applicant:  Nancy  Rena  Siepel,  Cayucos. 
California. 

The  applicant  requests  a  permit 
amendment  to  take  (harass  by  survey) 
the  southwestern  willow  flycatcher 
{Empidonax  traillii  extimus)  in 
conjunction  with  scientific  research 
throughout  the  species  range  for  the 
purpose  of  enhancing  its  survival. 


Permit  No.  TE-Ol 8078 

Applicant:  Hawaii  Volcanoes  National  Park, 
Hawaii. 

The  permittee  requests  a  permit 
renewal  to  take  (capture  using  nets, 
locate  nests  using  trained  dogs,  handle 
individuals  and  eggs,  band,  tag,  collect 
blood  and  feathers,  and  release)  nene 
geese  [Nesochen(=Branta)  sandvicensis) 
in  conjunction  with  captive  breeding 
and  scientific  research,  and  take 
(capture,  handle,  band,  and  release) 
Hawaiian  dark-rumped  petrels 
(Pterodroma  phaeopygia  sandwichensis) 
in  conjimction  with  scientific  research 
throu^out  their  range  for  the  purpose 
of  enhancing  their  siuvival.  The 
applicant  also  requests  to  remove  and 
reduce  to  possession  specimens  of  the 
following  plant  species:  Adenophonis 
periens,  Argyroxiphium  kauense, 
Argyroxiphium  sandwicense  var. 
sandwicense,  Asplenium  fragile  var. 
insulare,  Cyrtandra  giffardii, 
Hibiscadelphus  giffardianus, 
Hibiscadelph  ush  ualalaiensis, 
Ischaemum  byrone,  Kokia  drynarioides. 
Nothocestrum  breviflorum,  Plantago 
hawaiensis,  Pleomele  hawaiiensis, 
Portulaca  sclerocarpa,  Pritchardia 
affinis,  Sesbania  tomentosa,  Silene 
hawaiiensis,  Spermolepis  hawaiiensis, 
and  Zanthoxylum  hawaiiense.  Take  and 
collection  activities  will  be  conducted 
throughout  the  range  of  the  species  in 
conjimction  with  propagation  and 
outplanting  in  order  to  enhance  their 
survival.  These  activities  were 
previously  authorized  under  subpermit 
NPSHV. 

Permit  No.  TE-0181 11 

Applicant:  Tenera  Energy,  San  Franciso, 
California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  collect,  and 
sacrifice)  the  tidewater  goby 
[Eucyclogobius  newberryi)  throughout 
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the  range  of  the  species  in  conjunction 
with  surveys  and  ecological  research  for 
the  purpose  of  enhancing  its  survival. 
Pennit  No.  TE-016591 

Applicant:  Wendy  Weber,  Hayward, 
California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  collect,  and 
sacrifice)  the  Conservancy  fairy  shrimp 
(Bnmchinecta  conservatio),  longhom 
fairy  shrimp  [Branchinecta 
longiantenna),  vernal  pool  tadpole 
shi^p  [Lepidurus  packardi),  San  Diego 
fairy  shrimp  [Brachinecta 
sandiegonensis),  and  the  Riverside  fairy 
shrimp  [Streptocephalus  woottoni] 
throughout  the  species  range  in 
California,  in  conjimction  with  siuveys, 
for  the  purpose  of  enhancing  their 
survival. 
Pennit  No.  TE-017352 

Applicant:  Division  of  Fish  and  Wildlife, 
Saipan,  Northern  Mariana  Islands. 

The  permittee  requests  a  pennit 
renewal  (previously  authorized  under 
subpermit  CNMIFW-10)  to:  take 
(capture,  measure,  weigh,  band,  radio- 
tag,  and  withdraw  blood)  the  Mariana 
crow  [Ck)Tvus  kubaryii  and  the  Mariana 
moorhen  (Gallinula  chloropus  guam/); 
take  (capture,  band,  and  withdraw 
blood)  the  Micronesian  (or  La  Perouse's) 
megapode  [Megapodius  laperouse);  take 
(capture  and  b^d)  the  Mariana  gray  (or 
Vanikoro)  swifUet  (Aerodramus 
vanikorensis  bartschi),  Tinian  monarch 
(^fona^cha  takatsukasae),  and 
nightingale  reed  warbler  [Acrocephalus 
luscinid);  and  take  (capture,  measiue, 
radio-tag,  and  collect  tissue  biopsies) 
the  green  sea  turtle  [Chehnia  mydas) 
and  the  hawksbill  sea  turtle 
{Eretmochelys  imbricata);  The  applicant 
also  requests  a  permit  amendment  to 
take  (radio-tag)  the  nightingale  reed 
warbler  and  the  Mariana  gray  (or 
Vanikoro)  sv«riftlet;  and  take  (collect 
feathers)  the  Micomesian  megapode  in 
conjunction  with  scientific  research  in 
.  the  Commonwealth  of  the  Northern 
Mariana  Islands  for  the  purpose  of 
enhancing  their  survival. 
Permit  No.  TE-702631 

Applicant:  Assistant  Regional  Director- 
Ecological  Services,  Region  1,  U.S.  Fish 
and  Wildlife  Service,  Portland,  Oregon. 

The  applicant  requests  a  permit 
amendment  to  remove  and  reduce  to 
possession  specimens  of  the  following 
plant  species:  Clennontia  samuelii  (oha 
wai);  Cyanea  copelandii  ssp. 
haleakalaensis  (haha);  Cyanea  glabra 
(haha);  Cyanea  hamatiflora  ssp. 
hamatiflora  (haha);  Dubautia 
plantaginea  ssp.  humilis  (na'ena'e); 
Hedyotis  schlechtendahliana  var.  remyi 
(kopa);  Kanaloa  kahoolawensis  (kohe 


malama  malama  o  Kanaloa);  Labordia 
tinifolia  var.  lanaiensis  (kamakahala); 
Labordia  triflora  (kamakahala);  and 
Melicope  munroi  (alani).  Collection 
activities  will  be  conducted  throughout 
the  species  range  in  conjunction  with 
recovery  efforts  for  the  purpose  of 
enhancing  their  propagation  and 
survival. 
Pennit  No.  TE-017949 

Applicant:  Peter  Lewendal,  Junction  City, 
California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  collect,  and 
sacrifice)  the  Conservancy  fairy  shrimp 
[Branchinecta  conservatio),  longhom 
fairy  shrimp  [Branchinecta 
longiantenna],  vernal  pool  tadpole 
shrimp  [Lepidurus  packardi},  San  Diego 
feiry  shrimp  [Brachinecta 
sandiegonensis),  and  the  Riverside  fairy 
shrimp  [Streptocephalus  woottoni) 
throughout  the  species  range  in 
California  and  Oregon,  in  conjimction 
with  surveys,  for  the  purpose  of 
enhancing  their  survival. 

DATES:  Written  comments  on  these 
permit  applications  mtist  be  received  on 
or  before  November  17, 1999. 

ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Chief- 
Endangered  Species,  Ecological 
Services,  Fish  and  Wildlife  Service,  911 
NE  11th  Avenue,  Portland,  Oregon 
97232-4181;  Fax:  (503)  231-6243; 
Please  refer  to  the  respective  permit 
number  for  each  application  when 
submitting  comments.  All  comments 
received,  including  names  and 
addresses,  will  become  part  of  the 
official  administrative  record  and  may 
be  made  available  to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dociunents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  20 
days  of  the  date  of  publication  of  this 
notice  to  the  address  above;  telephone: 
(503)  231-2063.  Please  refer  to  the 
respective  permit  number  for  each 
application  when  requesting  copies  of 
documents. 

Dated:  October  7, 1999. 
Thomas  J.  Dwyer, 

Acting  Regional  Director,  Region  1,  Portland, 
Oregon. 

IFR  Doc.  99-27055  Filed  10-15-99;  8:45  am] 
BIUJNO  COOe  4310-66-P 


DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

Aquatic  Nuisance  Species  Task  Force 
Ballast  Water  and  Shipping  Committee 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  annoimces  a 
meeting  of  the  Ballast  Water  and 
Shipping  Committee  of  the  Aquatic 
Nuisance  Species  Task  Force.  The 
meeting  topics  are  identified  in  the 
SUPPLEMENTARY  INFORMATION. 

DATES:  The  Committee  will  meet  from 
10:00  am  to  3:00  pm,  on  Thursday, 
November  4, 1999. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Coast  Guard  Headquarters,  Room 
2415,  2100  Second  Street,  SW.. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  LT 
Mary  Pat  McKeown,  U.S.  Coast  Guard, 
Chair,  Ballast  Water  and  Shipping 
Committee,  at  202-267-0500  or  by  e- 
mail  at  mmckeown@comdt.uscg.mil  or 
Sharon  Gross,  Executive  Secretary, 
Aquatic  Nuisance  Species  Task  Force,  at 
703-358-2308  or  by  e-mail  at: 
shaiXJ/i_^oss@/ws.gov. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U,S.C.  App. 
I),  this  notice  annoimces  a  meeting  of 
the  Aquatic  Nuisance  Species  Task 
-)  Force  Ballast  Water  and  Shipping 
'  Committee.  The  Task  Force  was 
established  by  the  Nonindigenous 
Aquatic  Nuisance  Prevention  and 
Control  Act  of  1990  (16  U.S.C.  4701- 
4741). 

This  meeting  will  include  briefings 
and  updates  on  the  ongoing  ballast 
water  related  research  projects,  a 
discussion  of  the  efforts  to  address 
environmental  soundness  of 
technologies,  and  a  discussion  of  how 
aquatic  nuisance  species  removal 
efficiency  values  will  be  developed. 

Minutes  of  the  meeting  will  be 
maintained  by  the  Executive  Secretary, 
Aquatic  Nuisance  Species  Task  Force, 
Suite  851,  4401  North  Fairfax  Drive, 
Arlington,  Virginia  22203-1622,  and  the 
Chair,  Ballast  Water  and  Shipping 
Committee  at  the  Environmental 
Standards  Division,  Office  of  Operations 
and  Environmental  Standards,  U.S. 
Coast  Guard  (G-MSO--4),  2100  Second 
Street,  SW.,  room  1309,  Washington,  DC 
20593-0001.  Minutes  for  the  meetings 
will  be  available  at  these  locations  for 
public  inspection  during  regular 
business  hours,  Monday  through  Friday. 
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Dated:  October  12, 1999. 
Hannibal  Bolton, 

Acting  Co-Chair,  Aquatic  Nuisance  Species 

Task  Force,  Acting  Assistant  Director — 

Fisheries. 

[FR  Doc.  99-27078  Filed  10-15-99;  8:45  am] 

BILUNG  CODE  4310-55-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[MT-923-1150-AA] 

CkMura  of  Public  Lands 

AGENCY:  Bureau  of  Land  Management, 
Malta  Field  Office,  EMDI. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
effective  immediately,  the  area 
described  below  is  closed  to  the 
discharge  or  use  of  firearms.  This 
closure  only  affects  public  lands.  The 
areas  closed  are  described  as  the  40 
Complex  between  Dry  Fork  and 
Beauchamp  Creek  and  an  area  south  of 
Pea  Ridge  in  south  Phillips  County, 
Montana.  The  public  lands  in  the  40 
Complex  include:  T.  24  N.,  R.  27  E.,  sec. 
20,  all;  sec.  21,  all;  sec.  25,  all;  sec.  26, 
all;  sec.  27,  all;  sec.  28,  all;  sec.  29,  NV2 
and  SEV4;  sec.  34.  all;  sec.  35,  all;  T.  24 
N.,  R.  28  E.,  sec.  31,  lots  1  through  4 
inclusive,  EV2WV2  and  EV2;  sec.  32,  all; 
T.  23  N.,  R.  27  E.,  sec.  1,  lots  1  through 
4  inclusive,  SV2NV2  and  SV2;  sec.  2,  lots 
1  through  4,  SV2NV2  and  SV2;  sec.  3,  lot 

I,  SEV4NEV4  and  EV2SEV4;  sec.  10, 
EV2NEV4  and  NEV4SEV4;  sec.  11,  all;  sec. 
12,  all;  sec.  13,  all;  T.  23  N,  R.  28  E., 
sec.  5,  lots  1  through  4  inclusive, 
SV2NV2  and  SV2;  sec.  6,  lots  1  through 

7  inclusive,  SEV4NWV4,  SV2NEV4,  SEV4, 
and  EV2SWV4;  sec.  7,  lots  1  through  4 
inclusive,  EV2WV2  and  EV2;  sec.  8,  all; 
sec.  17,  all;  sec.  18,  lots  1  through  4 
inclusive,  EV2WV2  and  EV2;  which 
included  prairie  dog  colonies  B040, 
B041,  B042,  B043,  B045,  B047,  B069, 
B072,  and  B148.  The  public  lands  in  the 
area  south  of  Pea  Ridge  includes  T.  22 
N.,  R.  29  E.,  sec.  9,  all;  sec.  10,  all;  sec. 

II,  all;  sec.  13,  all;  sec.  14,  all;  sec.  15, 
all;  sec.  17,  EV2  and  SV2SWV4;  sec.  20, 
NV2  and  SEV4;  sec.  21,  all;  sec.  22,  all; 
sec.  23,  all;  sec.  24,  all;  sec.  25,  all;  sec. 
26,  all;  sec.  27,  all;  sec.  28,  all;  sec.  29, 
all;  T.  22  N.,  R.  30  E.,  sec.  18,  lots  1 
through  4  inclusive,  EV2WV2  and  EV2; 
sec.  19,  lots  1  through  4  inclusive, 
EV2WV2  and  EV2;  sec.  30,  lots  1  through 
4  inclusive,  EV2WV2  and  EV2;  which 
includes  prairie  dog  colonies  B095, 
B096,  B090,  Bill.  B163  and  B164.  Signs 
noting  this  closure  will  be  placed  at 
strategic  access  points  around  the  area 
and  maps  depicting  the  area  are 


available  to  the  public  at  the  Bureau  of 
Land  Management's  Malta  Field  Office 
in  Malta,  Montana,  501  South  Second 
East.  Telephone  406-654-1240. 

The  purpose  of  the  closure  is  to 
protect  habitat  for  the  reintroduction  of 
the  endangered  black-footed  ferret 
(MUSTELA  NIGRIPES).  That  habitat  is 
black-tailed  prairie  dog  (CYNOMYS 
LUDOVICIANUS)  colonies.  The  area 
within  the  closure  has  been  identified  as 
a  key  reintroduction  site  for  black- 
footed  ferrets  because  of  the  presence  of 
viable  black-tailed  prairie  dog  colonies 
in  close  proximity  to  each  other.  Prairie 
dogs  are  critical  prey  species  for  ferrets 
and  the  number  of  prairie  dogs  has 
declined  in  recent  years.  The  closure 
area  has  been  identified  to  protect  the 
prairie  dog  population  from  further 
decline  due  to  recreational  shooting. 
The  area  will  remain  closed  until 
further  notice.  The  authority  for  this 
closure  is  found  in  43  CFR  8364.1. 

In  accordance  with  43  CFR 
8364.1(b)(4],  persons  who  hold  vaUd 
authorization  from  the  Montana 
Department  of  Fish,  Wildlife  and  Parks 
to  hunt  big  game,  upland  game  birds,  or 
waterfowl  may  use  or  discharge  firearms 
in  the  closed  area  for  the  purpose  of 
taking  these  permitted  animals  in 
accordance  with  the  applicable  state 
regidations.  Authorized  personnel  of  the 
Bureau  of  Land  Management,  Animal 
Plant  Health  Inspection  Service,  state 
and  local  law  enforcement  agencies,  and 
other  emergency  services  are  exempt 
from  this  closure  when  executing  their 
official  duties. 

In  accordance  with  43  CFR  8360.0-7, 
persons  who  violate  this  closure  may  be 
subject  to  a  fine  not  to  exceed  $1,000 
and/or  imprisonment  not-to-exceed  12 
months. 

DATES:  October  18. 1999. 

location:  Public  lands  in  south  Phillips 
County,  Montana. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  M.  Hotaling,  Field  Manager, 
Malta  Field  Office,  Bureau  of  Land 
Management.  HC  65  Box  5000,  501 
South  Second  Street  East,  Malta, 
Montana  59538-0047,  406-654-1240. 

Dated:  October  7, 1999. 
John  E.  Moorhouse, 

Acting  Deputy  State  Director,  Division  of 

Resources. 

IFR  Doc.  99-27043  Filed  10-15-99;  8:45  am] 

BILLING  COOE  4310-ON-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[AZ-040-00-1040-AE] 

AGENCY:  Bureau  of  Land  Management, 

DOI. 

ACTION:  Gila  Box  Riparian  National 

Conservation  Area  Advisory  Committee 

meeting. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  the  next  meeting  of  the  Gila 
Box  Riparian  National  Conservation 
Area  Advisory  Committee  Meeting.  The 
purpose  of  the  Advisory  Committee  is  to 
provide  informed  advice  to  the  Safford 
Field  Office  Manager  on  management  of 
public  lands  in  the  Gila  Box  Riparian 
National  Conservation  Area  (NCA).  The 
committee  meets  as  needed,  generally 
between  two  and  foiu  times  a  year. 

The  meeting  will  take  place  at  the 
Bureau  of  Land  Management.  Safford 
Field  Office  on  November  5.  1999 
commencing  at  9:00  a.m.  The  meeting 
will  consist  of  a  field  trip  to  the  west 
end  of  the  NCA  to  look  at  a  new 
recreation  facilities,  road  closures  and 
signing  effori.  salt  cedar  invasion,  and 
road  standards  for  road  infrastructure  in 
and  aroimd  the  NCA.  A  public  comment 
period  will  be  provided  from  9:15  to 
9:45  a.m.  at  the  Bureau  of  Land 
Management,  Safford  Field  Office  prior 
to  departing  for  the  field  trip.  The 
public  is  invited  to  participate  on  the 
field  trip  but  must  provide  their  own 
transportation  to  and  from  the  field. 
Field  trip  will  depart  at  10:00  a.m.  and 
arrive  back  at  the  Bureau  of  Land 
Management,  Safford  Field  Office  at 
4:00  p.m. 

DATES:  Meeting  will  be  held  on 
November  5,  1999  starting  at  9:00  a.m. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Collins,  Gila  Box  NCA  Project 
Coordinator.  Safford  Field  Office,  711 
14th  Ave.,  Safford  AZ  85546.  (520)  348- 
4400. 

Dated:  October  4,  1999. 
Frank  L.  Rowley, 

Program  Manager  for  Support  Services. 
(FR  Doc.  99-27044  Filed  10-15-99;  8:45  ami 
BHJJNO  COOE  431 0-32-M 


DEPARTMENTOF THE  INTERIOR 

Bureau  of  Land  Management 
[OR-130-1220-XU;  GPO-0007] 

Temporary  Restrictions  on  Public 
Lands;  Escure  Ranch  (Rock  Creeic 
Area,  Adams  and  Whitman  Counties); 
Spolcane  District,  Washington 

AGENCY:  Bureau  of  Land  Management, 
Spokane  District. 
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action:  The  announcement  of 
temporary  restrictions  on  recently- 
acquired  public  lands  in  Washington 
known  as  the  Escure  Ranch.  This  action 
is  taken  to  protect  ranch  buildings, 
facilities,  and  sensitive  riparian  and 
upland  resources  from  vandalism, 
wildfire,  and  damage. 

summary:  The  Bureau  of  Land 
Management  recently  completed  a  land 
exchange  which  resulted  in  the  transfer 
of  the  Escure  Ranch  along  Rock  Creek  in 
Adams  and  Whitman  Coimties  into 
public  ownership.  The  property 
includes  buildings,  fences,  other 
improvements,  and  sensitive  riparian 
and  upland  Resources.  This  area  is  now 
known  as  the  Esciu^  Ranch  (Rock  Creek 
Area).  Interim  action  is  needed  to 
protect  these  featxires  imtil  permanent 
measures  are  implemented  to  provide 
long-term  management  and  protection. 
Development  of  a  long-term 
management  plan  is  underway  which 
will  provide  for  management  and 
protection  of  the  improvements  and 
natural  resources.  These  recently- 
acquired  lands  are  open  to  public  use 
widi  restrictions  on  overnight  use, 
campfires,  and  off-highway  vehicle  use. 

EFFECTIVE  DATES:  These  restrictions  go 
into  effect  October  19, 1999  and  will 
remain  in  effect  until  modified  by  the 
Authorized  Officer  but  no  later  than  the 
completion  of  the  management  plan. 

FOR  FURTHER  INFORMATKW  CONTACT: 
Clifford  Ligons,  Border  Field  Office 
Manager,  Bureau  of  Land  Management, 
Spokane  District  Office,  1103  N. 
Fancher  Road,  Spokane,  Washington, 
99212-1275;  or  call  (509)  536-1200. 

SUPPLEMENTARY  INFORMATION:  The 
public  lands  affected  by  these 
restrictions  are  described  as  follows: 

Willamette  Meridian,  Washington 

T.  17  N..  R.  38  E., 

Sections  1,  3,  &  12,  All; 

Section  4.  E'/iE'/i; 

Section  11,  All  that  portion  lying  North  & 
East  of  Adams  County  Zomes  Road. 
T.  18  N.,  R.  38  E.,  Section  13,  All  that  portion 
lying  South  of  Adams  County  Paxton 
Road,  Except  that  portion  conveyed  to 
Adams  County  by  Deed  recorded  January 
13, 1911  in  Book  42  of  Deeds,  page  200; 

Section  IS,  that  portion  of  the  SEV*  lying 
East  of  the  S.P.&  S.  Railway  and  South 
of  the  Chicago,  Milwaukee,  St.  Paul  & 
Pacific  Railway  rights-of-way  as  con- 
veyed in  Deeds,  Vol.  23,  Pg.  410;  Vol.  23, 
Pg.  467;  Vol.  26,  Pg.  331;  Vol.  26,  Pg. 
329;  &  Vol.  30.  Pg.  308; 

Section  22,  that  portion  of  the  SWV*NEV4 
lying  East  of  the  S.P.&  S.  Railway  Right- 
of-way;  and  those  portions,  if  any,  of  the 
SEV4NWV4  and  EV2SWV«  lying  East  of 
said  Right-of-Way; 

Sections  23,  24,  25.  26,  &  35.  All; 


Sections  27,  33  &  34,  all  those  portions 
lying  East  of  the  S.P.&  S.  Railway  right- 
of-way.  Except  those  portions  conveyed 
to  the  Portland  &  Seattle  Railway  Co.  By 
Deed  recorded  in  Vol.  26  of  Deeds,  Pg. 
115. 

Aggregating  7.598  acres,  more  or  less,  in 
Adams  County,  Washington. 

Willamette  Meridian,  Washington 

T.  17  N.,  R.  39  E., 

Sections  5,  6,  7  and  8,  All. 
T.  18  N..  R.  39  E., 
Section  7,  All  that  portion  lying  South  of 

Paxton  County  Road  No.  4130; 
Section  17,  All  that  portion  lying  West  of 

the  Revere- Winnona  County  Road  No. 

4010; 
Section  18,  All,  Except  that  portion  of  the 

N^NVz  lying  North  of  the  Paxton 

County  Road  No.  4130  conveyed  by  Deed 

to  John  &  Jacqueline  Brown,  recorded 

under  Microfilm  No.  498387; 
Sections  19,  30,  &  31,  All. 
Aggregating  5,149  acres,  more  or  less  in 
Whitman  County,  Washington. 

These  lands  are  open  to  public 
recreational  uses  with  the  following 
exceptions:  (1)  The  lands  are  closed  to 
overnight  use.  Day  use  is  allowed 
between  the  hours  of  5  am  and  10  pm, 
Pacific  Time;  (2)  Motorized  vehicle  use 
is  limited  to  designated  roads  only. 
Designated  roads  are  marked  on  tbe 
grouind  with  a  green  dot  on  a  brown 
post.  If  a  road  is  not  posted  with  this 
green  dot  system,  it  is  closed  to  vehicle 
use  imder  this  order.  Closed  roads  are 
also  posted  with  signs  at  the 
intersections;  (3)  Campfires  and 
charcoal  fires  are  not  allowed;  (4)  All 
ranch  buildings  and  their  premises  are 
closed  to  the  public. 

The  exceptions  to  these  restrictions 
include  emergency,  utility  or  law 
enforcement  personnel,  BLM  persoimel, 
participants  in  tours  or  events 
sponsored  by  the  BLM,  and  others 
authorized  in  writing  by  the  Authorized 
Officer  of  the  BLM.  The  authorities  for 
these  restriction  orders  are  43  CFR 
8341.2  and  8364.1.  Any  person  violating 
43  CFR  8364.1(d)  by  failing  to  comply 
with  any  of  these  restrictions  may  be 
subject  to  fines  and/or  imprisonment  in 
accordance  with  the  applicable 
provisions  of  43  CFR  8360.0-7  and  18 
U.S.C.  3571. 

Dated:  October  12, 1999. 
Joseph  K.  Buesing, 

Spokane  District  Manager. 

[FR  Doc.  99-27056  Filed  10-15-99;  8:45  am] 

BtLUNQ  COOe  4310-33-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-952-09-1 420-00] 

niing  of  Plats  of  Survey;  Nevada 

AGENCY:  Bureau  of  Land  Management, 

DOI. 

action:  Notice. 

summary:  The  purpose  of  this  notice  is 
to  inform  the  public  and  interested  State 
and  local  government  officials  of  the 
filing  of  Plats  of  Survey  in  Nevada. 
EFFECTIVE  DATES:  Filing  is  effective  at 
10:00  a.m.  on  the  dates  indicated  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Clark,  Chief,  Branch  of 
Geographic  Services,  Bureau  of  Land 
Management  (BLM),  Nevada  State 
Office,  1340  Financial  Blvd.,  P.O.  Box 
12000.  Reno,  Nevada  89520,  775-861- 
6541. 
SUPPLEMENTARY  INFORMATION: 

1.  The  Plat  of  Survey  of  the  following 
described  lands  was  officially  filed  at 
the  Nevada  State  Office,  Reno,  Nevada 
on  July  22, 1999: 

The  plat,  representing  the  dependent 
resurvey  of  a  portion  of  the  north 
boimdary  and  a  portion  of  the 
subdivisional  lines,  the  subdivision  of 
section  5,  and  a  metes-and-boimds 
survey  in  section  5,  Township  23  South, 
Range  62  East,  Motmt  Diablo  Meridian, 
Nevada,  imder  Group  No.  782,  was 
accepted  July  20, 1999. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Managemisnt. 

2.  The  Supplemental  Plat  of  the 
following  described  lands  was  officially 
filed  at  the  Nevada  State  Office,  Reno, 
Nevada  on  September  23, 1999: 

The  supplemental  plat,  showing  a 
subdivision  of  original  lot  4  and  the 
WV2SWV4  of  sec.  6,  T.  14  N.,  R.  71  E., 
Mount  Diablo  Meridian,  Nevada,  was 
accepted  September  21, 1999. 

This  plat  was  prepared  to  meet  certain 
administrative  needs  of  Baker  Ranches, 
Inc.  and  the  Bureau  of  Land 
Management. 

3.  The  Supplemental  Plat  of  the 
following  described  lands  was  officially 
filed  at  the  Nevada  State  Office,  Reno, 
Nevada  on  September  23, 1999: 

The  supplemental  plat,  showing  a 
subdivision  of  the  W V2NWV4  and  the 
WV2SWV4  of  sec.  7,  T.  14  N.,  R.  71  E., 
Mount  Diablo  Meridian,  Nevada,  was 
accepted  September  21, 1999. 

This  plat  was  prepared  to  meet  certain 
administrative  needs  of  Baker  Ranches, 
Inc.  and  the  Biueau  of  Land 
Management. 

4.  The  Supplemental  Plat  of  the 
foUovdng  described  lands  was  officially 


Federal  Register / Vol.  64,  No.  200 /Monday,  October  18,  1999 /Notices 


56215 


filed  at  the  Nevada  State  Office,  Reno, 
Nevada  on  September  23, 1999: 

The  supplemental  plat,  showing  a 
subdivision  of  original  lots  2,3,  and  4 
of  sec.  18,  T.  14  N,  R.  71  E.,  Mount 
Diablo  Meridian,  Nevada,  was  accepted 
September  21, 1999. 

This  plat  was  prepared  to  meet  certain 
administrative  needs  of  Baker  Ranches, 
Inc.  and  the  Bureau  of  Land 
Management. 

5.  The  above-listed  surveys  are  now 
the  basic  records  for  describing  the 
lands  for  all  authorized  purposes.  These 
surveys  have  been  placed  in  the  open 
files  in  the  BLM  Nevada  State  Office 
and  are  available  to  the  public  as  a 
matter  of  information.  Copies  of  the 
surveys  and  related  field  notes  may  be 
furnished  to  the  public  upon  pajmient  of 
the  appropriate  fees. 

Dated:  September  30, 1999. 
David  ;.  Clark, 

Chief  Cadastral  Surveyor,  Nevada. 
[FR  Doc.  99-27045  Filed  10-15-99;  8:45  am] 
.  BILUNQ  CODE  4310-HC-P      -- 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Notice  on  Outer  Continental  Shelf  Oil 
and  Gas  Lease  Sales 

agency:  Minerals  Management  Service, 

Interior. 

ACTION:  List  of  Restricted  Joint  Bidders. 

summary:  Pursuant  to  the  authority 
vested  in  the  Director  of  the  Minerals 
Management  Service  by  the  Joint 
bidding  provisions  of  30  CFR  256.41, 
each  entity  within  one  of  the  following 
groups  shall  be  restricted  firom  bidding 
with  any  entity  in  any  other  of  the 
following  groups  at  C)uter  Continental 
Shelf  Oil  and  gas  lease  sales  to  be  held 
during  the  bidding  period  fi'om 
November  1, 1999,  through  April  30, 
2000.  The  List  of  Restricted  Joint 
Bidders  pubUshed  March  26,  1999,  in 
the  Federal  Register  at  64  FR  14751 
covered  the  period  from  May  1,  1999, 
through  October  31, 1999. 
Group  I.  Exxon  Corporation;  Exxon 

Assets  Management  Company 
Group  n.  Shell  Oil  Co.;  Shell  Offshore 
Lie;  Shell  Western  E&P  hic;  Shell 
Frontier  Oil  and  Gas  Inc.;  Shell 
Consolidated  Energy  Resources  Inc.; 
Shell  Land  &  Energy  Company;  Shell 
Onshore  Ventures  Inc.;  Shell 
Deepwater  Production  Inc.;  Shell 
Offshore  Properties  and  Capital,  H, 
Inc. 
Group  HI.  Mobil  Oil  Corporation;  Mobil 
,  Oil  Exploration  &  Producing 
Southeast  Inc.;  Mobil  Producing 


Texas  &  New  Mexico  Inc.;  Mobil 
Exploration  &  Producing  North 
America  Inc.;  and  Mobil  Exploration 
&  Producing  U.S.  Inc. 
■Group  IV.  BP  Exploration  &  Oil  hic:  BP 
Exploration  (Alaska)  Inc.;  and  Amoco 
Production  Company 

Dated:  October  12, 1999. 
Walt  Rosenbusch, 

Director,  Minerals  Management  Service. 
[FR  Doc.  99-27059  Filed  10-15-99;  8:45  am] 

BtLUNG  CODE  4310-MR-H 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Wastewater  Treatment  Project  (West 
Side)  Environmental  Impact  Statement, 
Glacier  National  Park,  Montana 

agency:  National  Park  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  for  the 
Wastewater  Treatment  Project  (West 
Side),  Glacier  National  Park. 

StiMMARY:  Under  the  provisions  of  the 
National  Environmental  Policy  Act,  the 
National  Park  Service  is  preparing  an 
environmental  impact  statement  for  the 
Lake  McDonald/Park  Headquarters 
Wastewater  Treatment  System 
Rehabilitation  for  Glacier  National  Park. 
This  statement  will  be  approved  by  the 
Intermountain  Regional  Director. 

The  existing  system  collects 
throughout  the  Lake  McDonald/ 
Headquarters  area  via  a  series  of  gravity 
sewer  lines  and  sewage  lift  stations  and 
force  mains.  The  existing  wastewater 
treatment  facility  is  comprised  of  a 
single  cell  aerated  lagoon,  irrigation 
pond,  control  building  and  spray 
irrigation  system.  At  the  wastewater 
treatment  facility,  raw  wastewater  flows 
to  a  4.8  million  gallon  aerated  lagoon 
where  bacteria  reduce  the  biological 
oxygen  demand  (BOD)  and  suspended 
solids  concentration  of  the  wastewater. 
The  treated  wastewater  flows  to  an 
adjacent  .5  million  gallon  irrigation 
pond  where  an  irrigation  pump  takes 
flow  from  the  pond  to  a  55  acre  spray 
irrigation  field,  currently  located  in  the 
100  year  floodplain  of  McDonald  Creek. 
This  project  and  EIS  has  been  proposed 
to  analyze  alternatives  for  addressing 
these  issues. 

The  effort  will  residt  in  a  proposed 
course  of  action  for  park  managers  to 
address  the  issues  above.  A  range  of 
alternatives  are  being  considered  to 
improve  the  existing  wastewater 
treatment  facility  incorporating  different 
disposal  and  treatment  approaches.  A 
variety  of  factors  will  be  considered 


including  an  evaluation  of  site 
constraints,  State  of  Montana 
Department  of  Environmental  Quality 
current  standards,  available  treatment 
technology,  operation  and  maintenance 
concerns,  wildlife,  water  quality  and 
vegetation  concerns  and  sustainable 
design.  Several  alternatives  will  look  at 
upgrading  and  rehabilitating  the 
existing  treatment  process  while 
continuing  to  utilize  the  existing  spray 
irrigation  system  as  the  method  of 
disposal.  Others  will  consider  removing 
the  existing  system  from  the  floodplain. 
The  use  of  advanced  nitrogen  removal- 
treatment  by  utilizing  sequencing  batch 
reactors  (SBR)  prior  to  discharge  to  the 
groimdwater  through  rapid  infiltration 
basins  will  be  considered.  Due  to  the 
uncertainty  of  the  suitability  of  the  soils 
for  rapid  infiltration  basins,  another 
alternative  will  also  be  considered 
which  is  based  on  discharge  of  the 
effluent  to  the  Middle  Fork  of  the 
Flathead  River  and  would  involve 
construction  of  a  tertiary  treatment 
plant.  A  no  action  alternative  will  also 
be  considered  as  required. 

Major  issues  include  that  due  to  the 
location  of  the  spray  irrigation  field, 
wastewater  cannot  be  discharged  during 
the  winter  and  spring  when  the  ground 
surface  is  frozen,  saturated  or 
underwater  from  stream  flooding.  As  a 
result,  the  wastewater  treatment  facility 
operates  as  a  holding  facility  during  the 
winter  and  spring  until  ground 
conditions  at  the  spray  field  allow 
disposal  without  nmoff  to  McDonald 
Creek.  In  addition,  the  system  needs  to 
be  rehabilitated  enabling  it  to  operate  as 
it  was  originally  designed  to  operate. 

An  open  house  has  been  scheduled 
for  October  26  to  be  held  at  the 
Community  Building  in  West  Glacier 
from  3:00  pm  to  7:00  pm. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Glacier  National  Park, 
406/888-7901. 

Dated:  October  8.  1999. 
Michelle  0.  Synder, 
Acting  Regional  Director.  Intermountain 
Region. 

(FR  Doc.  99-27119  Filed  10-15-99;  8:45  am] 
BILUNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Missouri  Natk>nai  Recreational  River 
(59-mile  District)  Availability  of  Final 
Environmental  Impact  Statement  and 
General  Management  Plan. 

AGENCY:  National  Park  Service,  Interior. 
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action:  Availability  of  final 
Environmental  Impact  Statement  and 
General  Management  Plan. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  the  National  Park 
Service  (NPS)  announces  the 
availability  of  a  final  environmental 
impact  statement  (FEIS)  and  General 
Management  Plan  (GMP)  for  the 
Missouri  National  Recreational  River 
59-mile  district  located  in  portions  of 
Clay,  Union,  and  Yankton  counties, 
South  Dakota;  and  Cedar,  Dixon,  and 
Knox  coimties  in  Nebraska.  The  draft 
environmental  impact  statement  and 
general  management  plan  for  the 
recreational  river  was  on  public  review 
from  October  5  to  December  18, 1998. 
The  FEIS  responds  to  PubHc  Law  95- 
625  (1978),  which  amends  the  Wild  and 
Scenic  Rivers  Act  by  adding  a  59-mile 
reach  of  the  Missouri  River  below  the 
Gavins  Point  Dam  to  the  National  Wild 
and  Scenic  Rivers  System.  The  NPS 
prepared  this  FEIS  to  update  a  previous 
management  plan  written  in  1980  by  the 
Heritage  Conservation  and  Recreation 
Service  and  only  partially  implemented. 
Cooperating  agencies  included  the  U.S. 
Army  Corps  of  Engineers;  U.S.  Fish  and 
Wildlife  Service;  Nebraska  Game  and 
Parks  Commission;  South  Dakota  Game, 
Fish,  and  Parks  Department;  South 
Dakota  Region  Three  Planning;  and 
Nebraska  Lewis  and  Clark  Planning 
District. 

The  NPS's  preferred  alternative  for 
the  Missouri  National  Recreational 
River  is  identified  in  the  FEIS  as 
Alternative  2.  The  preferred  alternative 
would  provide  for  maintenance  and 
restoration  of  biologic  values  and  would 
seek  to  minimize  the  effects  of  the 
mainstem  dams.  It  also  would  provide 
for  management  activities  that  would 
emphasize  the  history  and  cultiu«  of  the 
river  and  its  surroundings.  In  this 
preferred  alternative,  as  well  as 
alternative  3,  the  Corps  of  Engineers 
(COE)  and  the  NPS  would  manage  the 
area  through  a  cooperative  agreement. 
The  COE  would  function  as  the  day-to- 
day manager  of  the  water-related 
resources,  while  the  NPS  would 
administer  the  land-related  resources. 
The  agencies  would  work  together 
where  their  responsibilities  overlapped. 
Two  other  alternatives  were  also 
considered.  The  no-action  alternative 
(alternative  1)  would  continue  a  current 
cooperative  agreement  and  otherwise 
provides  a  baseline  for  comparison  of 
the  other  alternatives;  and  alternative  3, 
providing  increased  recreational 
emphasis  on  the  river.  Partnerships  with 
local  entities  would  be  sought  to 
provide  services  in  all  alternatives. 


The  boundary  in  alternatives  2  and  3 
is  the  same.  It  differs  slightly  from  the 
existing  boundary  in  alternative  1, 
chiefly  by  adding  several  historic  sites. 
Both  boimdaries  include  important 
examples  of  the  river's  outstandingly 
remarkable  resources. 
DATES:  The  30-day  no  action  period  for 
review  of  the  FEIS  ends  on  November 
15, 1999.  A  record  of  decision  will  be 
issued  following  the  no  action  period. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Hedren,  Superintendent,  Missouri 
National  Recreational  River,  P.O.  Box 
591,  O'Neill,  Nebraska  68763,  or  by  e- 
mail  to 

MNRR_Superintendent@nps.gov, 
or  call  402-336-3970. 

Dated:  October  7, 1999. 
David  N.  Given, 

Deputy  Regional  Director,  Midwest  Region. 
(FR  Doc.  99-27118  Filed  10-15-99;  8:45  am) 
BHJJNQ  COOE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Joshua  Tree  National  Park  Advisory 
Commlsskm;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Joshua  Tree 
National  Park  Advisory  Commission 
(Commission)  will  be  held  from  9:00  am 
(PDT)  until  3:00  pm  on  Saturday, 
November  6, 1999,  at  the  Helen  Gray 
Center,  on  Whitefeather  Drive  in  the 
Village  of  Joshua  Tree,  California.  The 
Commission  will  hear  presentations 
about  issues  related  to  the  Backcountry 
and  Wilderness  Management  Plan, 
which  serves  as  an  amendment  to  the 
General  Management  Plan  for  Joshua 
Tree  National  Park,  a  briefing  on  the 
park's  Mine  and  Minerals  Management 
Program,  and  a  briefing  on  the  park's 
Fee  Demonstration  Program. 

The  Commission  was  established  by 
Public  Law  103-433,  section  107  to 
advise  the  Secretary  concerning  the 
development  and  implementation  of  a 
new  or  revised  comprehensive 
management  plan  Joshua  Tree  National 
Park. 

Members  of  the  Commission  include: 
Mr.  Chuck  Bell— Planner 
Ms.  Cyndie  Bransford — Recreational 

Climbing  Interest 
Ms.  Marie  Brashear — Mining  Interest 
Mr.  Gary  Daigneault — Property  Owner/ 

Business  Interest 
Hon.  Kathy  Davis — County  of  San 

Bernardino 
Mr.  John  Freter — Property  Owner 

Interest 


Mr.  Brian  Huse — Conservation 
Mr.  Julian  Mclntyre — Conservation 
Mr.  Roger  Melanson — Homeowner 
Mr.  Ramon  Mendoza — Native  American 

Interest/Equestrian  Interest 
Ms.  Leslie  Mouriquand — Planner 
Mr.  Richard  Russell— All  Wheel  Drive 

Vehicle  Interest 
Ms.  Lynne  Shmakoff — Property  Owner 

Interest 
Hon.  Roy  Wilson — Coimty  of  Riverside 
Mr.  Gilbert  Zimmerman — Tourism 

Included  on  the  agenda  for  this  public 
meeting  will  be: 

Discussion  of  the  Backcoimtry  and 
Wilderness  Management  Plan 

•  Summary 

•  Trail  system  report 

•  •  Climbing  management  report 

•  Designation  of  roads  and  auto 
camping  report 

•  Artificial  water  sources  and  desert 
tortoise  recovery  report 

•  Group  size  limits  and  area  closures 
report 

A  briefing  on  the  park's  Mine  and 
Minerals  Management  Program 
A  briefing  on  the  park's  Fee 
Demonstration  Program 
The  meeting  is  open  to  the  public  and 
will  be  recorded  for  documentation  and 
transcribed  for  dissemination.  Minutes 
of  the  meeting  will  be  available  to  the 
public  after  approval  of  the  full 
Advisory  Commission.  For  copies, 
please  contact  Superintendent,  Joshua 
Tree  National  Park,  74485  National  Park 
Drive,  Twentynine  Palms,  California 
92277  at  (760)  367-5502. 

Dated:  September  28,  1999.  "* 

Ernest  Quintana, 
Superintendent. 
[FR  Doc.  99-27030  Filed  10-15-99;  8:45  am] 

BIUINO  C006  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  from 
Dry  Lagoon  State  Park,  CA  In  the 
PossesskMi  of  the  Anthropological 
Studies  Center,  Archeologlcal 
Collections  Facility,  Sonoma  State 
University,  Rohnert  Park,  CA;  and  In 
the  Control  of  the  California 
Department  of  Parks  and  Recreatton, 
Sacramento,  CA 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
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completion  of  an  inventory  of  human 
remains  and  an  associated  funerary 
object  in  the  possession  of  the 
Anthropological  Studies  Center  (ASC), 
Archeological  Collections  Facility 
(ACF),  Sonoma  State  University, 
Rohnert  Park,  CA;  and  in  the  control  of 
the  Cidifomia  Department  of  Parks  and 
Recreation,  Sacramento,  CA. 

A  detailed  Eissessment  of  the  human 
remains  was  made  by  ASC  and 
California  Department  of  Parks  and 
Recreation  professional  staff  in 
consultation  with  representatives  of  the 
Yurok  Tribe  of  California.  These  human 
remains  represent  additional 
individuals  found  in  ASC  collections 
following  publication  of  a  previous 
Notice  of  Inventory  Completion  for  the 
California  Department  of  Parks  and 
Recreation  dated  September  24, 1999. 

In  1976,  human  remains  representing 
one  individual  were  collected  from  site 
CA-HUM-129  in  Stone  Lagoon,  Dry 
Lagoon  State  Park,  CA  during  a  salvage 
excavation  conducted  for  bluff 
stabilizatiofl  by  Dr.  David  A. 
Fredrickson,  Sonoma  State  University. 
These  human  remains  were  accessioned 
into  the  collections  of  the 
Archaeological  Collections  Facility  at 
Sonoma  State  University.. No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

In  1978,  human  remains  representing 
one  individual  were  recovered  from  site 
CA-HUM-129  in  Stone  Lagoon,  Dry 
Lagoon  State  Park,  CA  during  salvage 
excavations  conducted  for  bluff 
stabilization  by  Dr.  David  A. 
Fredrickson,  Sonoma  State  University. 
These  hiunan  remains  were  accessioned 
into  the  collections  of  the 
Archaeological  Collections  Facility  at 
Sonoma  State  University.  No  known 
individual  was  identified.  No  associated 
funerary  objects  were  present. 

Based  on  material  culture  and  Cl4 
dates,  these  human  remains  have  been 
identified  as  Native  American  dating  to 
between  1490  and  215  B. P. 
Geographical,  ethnographical,  linguistic, 
and  historical  evidence  indicates  that 
this  archeological  site  is  located  within 
the  traditional  Coast  Yurok  territory. 
Based  on  archeological  evidence, 
continuity  of  occupation,  ethnographic 
accounts,  and  consultation  with 
representatives  of  the  Yurok  Tribe  of 
California,  site  CA-HUM-129  has  been 
affiliated  with  the  present-day  Yurok 
Tribe  of  California. 

Based  on  the  above  mentioned 
information,  officials  of  Sonoma  State 
University  and  the  California 
Department  of  Parks  and  Recreation 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(1),  the  hiunan  remains 
listed  above  represent  the  physical 


remains  of  two  individuals  of  Native 
American  ancestry.  Officials  of  Sonoma 
State  University  and  the  California 
Department  of  Parks  and  Recreation 
have  determined  also  that,  pursuant  to 
43  CFR  10.2  (e),  there  is  a  relationship 
of  shared  group  identity  which  can  be 
reasonably  traced  between  these  Native 
American  himian  remains  and  the 
Yurok  Tribe  of  California. 

This  notice  has  been  sent  to  officials 
of  the  Yiuok  Tribe  of  California. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  cultvu-ally 
affiliated  with  these  human  remains 
should  contact  Paidette  Henniun, 
NAGPRA  Coordinator.  California 
Department  of  Parks  and  Recreation, 
1416-9th  Street,  Room  1431, 
Sacramento,  CA  95814;  telephone:  (916) 
653-7976,  before  November  17, 1999. 
Repatriation  of  the  hiunan  remains  to 
the  Yurok  Tribe  of  California  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 
Dated:  October  4, 1999. 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Manager,  Archeology  and  Ethnography 
Progmm. 

[FR  Doc.  99-27129  Filed  10-15-99;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servica 

Notice  of  inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  In  the 
Possession  of  the  San  Diego  Museum 
of  Man,  San  Diego,  CA 

agency:  National  Park  Service,  Interior. 
ACTKW:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  San  Diego 
Museum  of  Man,  San  Diego,  CA. 

A  detailed  assessment  of  the  human 
remains  was  made  by  San  Diego 
Museum  of  Man  professional  staff  in 
consultation  with  representatives  of  the 
Kumeyaay  Cultural  Repatriation 
Committee  on  behalf  of  the  Campo  Band 
of  Diegueno  Mission  Indians  of  the 
Campo  Indian  Reservation,  the  Capitan 
Grande  Band  of  Diegueno  Mission 
Indians  of  Cfdifomia.  the  Barona  Group 
of  Capitan  Grande  Band  of  Mission 
Indians  of  the  Barona  Reservation,  the 
Viejas  (Baron  Long)  Group  of  Capitan 
Grande  Band  of  Mission  Indians  of  the 


Viejas  Reservation,  the  Inaja  Band  of 
Diegueno  Mission  Indians  of  the  Inaja 
and  Cosmit  Reservation,  the  Jamul 
Indian  Village  of  California,  the  La  Posta 
Band  of  Diegueno  Mission  Indians  of 
the  La  Posta  Indian  Reservation,  the 
Manzanita  Band  of  Diegueno  Mission 
Indians  of  the  Manzanita  Reservation, 
the  Mesa  Grande  Band  of  Diegueno 
Mission  Indians  of  the  Mesa  Grande 
Reservation,  the  San  Pasqual  Band  of 
Diegueno  Mission  Indians  of  California, 
the  Santa  Ysabel  Band  of  Diegueno 
Mission  Indians  of  the  Santa  Ysabel 
Reservation,  the  Sycuan  Band  of 
Diegueno  Mission  Indians  of  California, 
and  the  Cuyapaipe  Community  of 
Diegueno  Mission  Indians  of  the 
Cuyapaipe  Reservation. 

In  1952,  human  remains  representing 
one  individual  were  recovered  irom  an 
unknown  location  within  San  Diego 
County  and  donated  by  Mr.  Page,  Mr. 
William  and  Mrs.  Eleanor  Tulloch.  No 
known  individual  was  identified.  The 
one  associated  funerary  object  is  a 
pottery  urn. 

In  1971,  human  remains  representing 
two  individuals  were  recovered  from 
Carrizo  Wash,  Imperial  County,  CA 
during  an  excavation  by  San  Diego  State 
University.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

In  1972,  human  remains  representing 
one  individual  were  recovered  from  the 
Borrego  Desert  area,  San  Diego  County, 
CA  during  an  excavation  conducted  by 
the  California  State  Department  of 
Transportation  and  donated  by  Mr.  Ron 
May.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

In  1974,  human  remains  representing 
one  individual  were  recovered  in 
Jacumba,  San  Diego  County,  CA  during 
an  excavation  by  person(s)  unknown 
and  donated  by  Gregory  McPartlin.  No 
known  individual  was  identffied.  No 
associated  funerary  objects  are  present. 

During  the  1930s,  human  remains 
representing  one  individual  were 
recovered  frt)m  site  C-14,  East  Blake  Sea, 
eastern  Imperial  County,  CA  during 
legally  authorized  excavations 
conducted  by  Malcolm  Rogers  of  the 
San  Diego  Museum  of  Man.  No  known 
individual  was  identified.  The  two 
associated  funerary  objects  consist  of  a 
stone  knife  and  a  projectile  point. 

During  the  1930s,  human  remains 
representing  two  individuals  were 
recovered  from  site  C-19,  East  Blake  Sea, 
eastern  Imperial  County,  CA  during 
legally  authorized  excavations 
conducted  by  Malcolm  Rogers  of  the 
San  Diego  Museum  of  Man.  No  known 
individuals  were  identified.  The  122 
associated  funerary  objects  include 
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bone,  projectile  points,  shell  beads, 
sherds,  and  shell  fragments. 

Diiring  the  1930s,  human  remains 
representing  one  individual  were 
recovered  from  site  C-104,  Blake  Sea, 
west-central  Imperial  County,  CA 
during  legally  authorized  excavations 
conducted  by  Malcolm  Rogers  of  the 
San  Diego  Museum  of  Man.  No  known 
individual  was  identified.  The  142 
associated  funerary  objects  include  shell 
beads  and  fragments,  sherds,  lithic 
flakes,  and  projectile  points. 

During  the  1930s,  himian  remains 
representing  seven  individuals  were 
removed  from  site  C-144,  a  general  area 
at  Mason  Valley,  San  Diego  County,  CA 
during  legally  authorized  excavations 
conducted  by  Malcolm  Rogers  of  the 
San  Diego  Museimi  of  Man.  No  known 
individuals  were  identified.  The  eight 
associated  funerary  objects  consist  of  a 
glass  bead  necklace,  a  pot,  projectile 
points,  and  arrowshaft  straighteners. 

During  the  1930s,  human  remains 
representing  11  individuals  were 
removed  from  site  C-144  Cemetery  A,  at 
Mason  Valley,  San  Diego  Coxmty,  CA 
during  legally  authorized  excavations 
conducted  by  Malcolm  Rogers  of  the 
San  Diego  Museum  of  Man.  No  known 
individuals  were  identified.  The  4,747 
associated  funerary  objects  include  shell 
beads,  ceramic  sherds,  cook  pots,  jars, 
bowls,  a  shell  disk,  bridle  ornaments,  a 
sptir,  a  hair  net,  manos,  metates,  pipes, 
pendants,  acorns,  mortar,  obsidian 
flakes,  lithic  flakes,  and  a  knife  blade. 

During  the  1930s,  human  remains 
representing  three  iudividuals  were 
recovered  from  site  C-144  Cemetery  C  at 
Mason  Valley,  San  Diego  County,  CA 
during  legally  authorized  excavations 
conducted  by  Malcolm  Rogers  of  the 
San  Diego  Museum  of  Man.  No  known 
individuals  were  identified.  The  580 
associated  funerary  objects  include 
canteens,  a  mano,  bowls,  jars,  arrow 
straighteners,  a  flaker,  a  hammer,  awls, 
an  anvil,  shells,  basket  fragments,  a  red 
paint  stone,  marl  chunks,  glass  beads,  a 
scraper,  projectile  points,  shell  beads, 
sheids,  unidentified  material,  and 
fibers. 

In  1963,  human  remains  representing 
eight  individuals  were  removed  from 
site  C-144  (1963-27),  Mason  Valley,  San 
Diego  Coimty,  CA  dining  legally 
authorized  excavations  conducted  by 
Clark  Brott.  No  known  individuals  were 
identified.  The  437  associated  funerary 
objects  include  pottery  paddles,  a  metal 
knife,  mesquite  seeds,  a  pumice  stone, 
bone  ,  seeds,  cloth,  metal,  shell,  stone 
fragments,  obsidian  fragment,  a  metate, 
a  clay  lump,  jars,  a  dipper,  a  shell 
pendant,  metal  buttons,  beads,  an  awl, 
pottery  rims,  jars,  and  sherds. 


Dining  the  1930s,  human  remains 
representing  ten  individuals  were 
recovered  from  site  C-165,  Vallecitos, 
San  Diego  County,  CA  during  legally 
authorized  excavations  conducted  by 
Malcolm  Rogers.  No  known  individuals 
were  identified.  The  1 73  associated 
funerary  objects  include  oUas,  an  oUa 
lid,  shell  beads,  sherds,  a  canteen,  shell, 
a  mano,  bowls,  glass  beads,  and  a 
projectile  point. 

Between  1929-1968,  human  remains 
representing  one  individual  were 
recovered  from  site  C-651,  Earthquake 
Valley,  San  Diego  County,  CA  by  Carl 
Harkleroad.  No  known  individual  was 
identified.  The  one  associated  funerary 
object  is  a  pottery  jar. 

Ehuing  the  1930s,  human  remains 
representing  two  individuals  were 
removed  fix)m  an  unspecified  site  in  the 
area  of  "W"  sites,  San  Diego  County,  CA 
by  Paul  Ezell  and  brought  to  the  San 
Diego  Museum  of  Man  by  Dr.  Spencer 
Rogers  from  San  Diego  State  University. 
No  known  individuals  were  identified. 
No  associated  funerary  objects  are 
present. 

During  the  1930s,  human  remains 
representing  three  individuals  were 
removed  from  site  W-205,  Cottonwood 
Valley,  San  Diego  County,  CA  during 
legally  authorized  excavations 
conducted  by  Malcolm  Rogers  of  the 
San  Diego  Museum  of  Man.  No  known 
individuals  were  identified.  The  11 
associated  funerary  objects  include 
projectile  points,  oUas,  a  scraper,  bowls,, 
and  an  iron  spur. 

During  the  1930s,  human  remains 
representing  two  individuals  were 
recovered  from  site  W-206,  Santa  Maria 
Valley;  San  Diego  County,  CA  during 
legally  authorized  excavations 
conducted  by  Malcolm  Rogers  of  the 
San  Diego  Museum  of  Man.  No  known 
individuals  were  identified.  The  56 
associated  funerary  objects  include  an 
urn,  projectile  point  fragments,  flaked 
stone,  charcoal,  shell  fragments,  quartz 
pieces,  and  animal  bone. 

Ehuing  the  1930s,  human  remains 
representing  one  individual  were 
recovered  from  site  W-245,  Dulzura,  San 
Diego  County,  CA  during  legally 
authorized  excavations  conducted  by 
Malcolm  Rogers  of  the  San  Diego 
Museum  of  Man.  No  known  individual 
was  identified.  The  two  associated 
funerary  objects  are  shells. 

During  the  1930s,  human  remains 
representing  two  individuals  were 
recovered  from  site  W-254,  West  Laguna 
Mountains,  San  Diego  County,  CA 
during  legally  authorized  excavations 
conducted  by  Malcolm  Rogers  of  the 
San  Diego  Museum  of  Man.  No  known 
individuals  were  identified.  The  34 
associated  funerary  objects  include 


mother-of-pearl  buttons,  projectile 
points,  shells,  glass  chandelier  crystal, 
projectile  points,  a  metal  button,  a  brass 
button,  and  animal  teeth. 

Ehiring  the  1930s,  human  remains 
representing  two  individuals  were 
recovered  from  site  W-254,  Cemetery  A, 
Laguna  Mountain,  San  Diego  County, 
CA  during  legally  authorized 
excavations  conducted  by  Malcolm 
Rogers  of  the  San  Diego  Museum  of 
Man.  No  known  individuals  were 
identified.  The  nine  associated  funerary 
objects  include  an  oUa  and  bowls. 

During  the  1930s,  human  remains 
representing  two  individuals  were 
recovered  from  site  W-254,  Cemetery  B, 
Laguna  Mountain,  San  Diego  County, 
CA  during  legally  authorized 
excavations  conducted  by  Malcolm 
Rogers  of  the  San  Diego  Museum  of 
Man.  No  known  individuals  were 
identified.  The  two  associated  funerary 
"objects  are  ceramic  urns. 

During  the  1930s,  human  remains 
representing  one  individual  were 
recovered  from  site  W-277,  Horsethief 
Canyon,  San  Diego  County,  CA  during 
legally  authorized  excavations 
conducted  by  Malcolm  Rogers  of  the 
San  Diego  Museum  of  Man.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

During  the  1930s,  numan  remains 
representing  two  individuals  were 
recovered  from  site  W-278  located  at  the 
headwaters  of  Hatfield  Creek,  San  Diego 
County,  CA  during  legally  authorized 
excavations  conducted  by  F.S.  Rogers  of 
the  San  Diego  Museum  of  Man.  No 
known  individuals  were  identified.  The 
25  associated  funerary  objects  include 
pots,  a  pottery  anvil,  charred  seed,  point 
fragments,  a  fused  bead,  shell,  a  quartz 
drill,  sherds,  and  a  ceramic  disk. 

Diiring  1950-1951,  human  remains 
representing  one  individual  were 
removed  from  site  W-316,  Soledad 
Valley,  San  Diego  County,  CA  during 
legally  authorized  excavations 
conducted  by  B.E.  McCown  of  the  San 
Diego  Museum  of  Man.  No  known 
individual  was  identified.  The  58 
associated  funerary  objects  include  a 
scraper,  shells,  sherds,  and  pottery. 

In  1971.  human  remains  representing 
one  individual  were  recovered  from  site 
W-448,  Un  Gallo  Flat,  San  Diego 
County,  CA  during  legally  authorized 
excavations  conducted  by  Paul  Ezell  of 
San  Diego  State  College.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

Based  on  ceramic  material,  types  of 
projectile  points,  and  types  of  shell 
beads,  these  human  remains  have  been 
identified  as  Native  American  from  the 
late  prehistoric  period,  c.  750  A.D.  to 
the  19th  century.  Continuities  of 
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material  culture  and  technologies 
provide  a  clear  continuum  for  native 
cultiues  in  this  area  from  this  late 
precontact  period  into  the  time  of 
European  contact.  Historic  documents 
from  the  Spanish  expeditions  document 
Diegueno  and  Kumeyaay  peoples 
through  this  area.  Consultation 
information  provided  by  the  Kumeyaay 
Cultural  Repatriation  Committee 
supports  the  recognition  of  this  area  of 
San  Diego  County  as  an  ancestral 
homeland. 

Based  on  the  above  mentioned 
information,  officials  of  the  San  Diego 
Museum  of  Man  have  determined  that, 
pursuant  to  43  CFR  10.2  {d)(l),  the 
human  remains  listed  above  represent 
the  physical  remains  of  68  individuals 
of  Native  American  ancestry.  Officials  of 
the  San  Diego  Museum  of  Man  have  also 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(2),  the  6,415  objects  listed 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  of  the  San 
Diego  Museimi  of  Man  have  determined 
that,  pursuant  to  43  CFR  10.2  (e),  there 
is  a  relationship  of  shared  group 
identity  which  can  be  reasonably  traced 
between  these  Native  American  hiunan 
remains  and  associated  funerary  objects 
and  the  Campo  Band  of  Diegueno 
Mission  Indians  of  the  Campo  Indian 
Reservation,  the  Capitan  Grande  Band  of 
Diegueno  Mission  Indians  of  California, 
the  Barona  Group  of  Capitan  Grande 
Band  of  Mission  Indians  of  the  Barona 
Reservation,  the  Viejas  (Baron  Long) 
Group  of  Capitan  Grande  Band  of 
Mission  Indians  of  the  Viejas 
Reservation,  the  Inaja  Band  of  Diegueno 
Mission  Indians  of  the  Inaja  and  Cosmit 
Reservation,  the  Jamul  Indian  Village  of 
California,  the  La  Posta  Band  of 
Diegueno  Mission  Indians  of  the  La 
Posta  Indian  Reservation,  the  Manzanita 
Band  of  Diegueno  Mission  Indians  of 
the  Manzanita  Reservation,  the  Mesa 
Grande  Band  of  Diegueno  Mission 
Indians  of  the  Mesa  Grande  Reservation, 
the  San  Pasqual  Band  of  Diegueno 
Mission  Indians  of  California,  the  Santa 
Ysabel  Band  of  Diegueno  Mission 
Indians  of  the  Santa  Ysabel  Reservation, 
the  Sycuan  Band  of  Diegueno  Mission 
Indians  of  California,  and  the  Cuyapaipe 
Community  of  Diegueno  Mission 
Indians  of  the  Cuyapaipe  Reservation. 

This  notice  has  been  sent  to  officials 
of  the  Kimieyaay  Cultural  Repatriation 
Committee,  the  Campo  Band  of 
Diegueno  Mission  Indians  of  the  Campo 
Indian  Reservation,  the  Capitan  Grande 
Band  of  Diegueno  Mission  Indians  of 
California,  the  Barona  Group  of  Capitan 
Grande  Band  of  Mission  Indians  of  the 


Barona  Reservation,  the  Viejas  (Baron 
Long)  Group  of  Capitan  Grande  Band  of 
Mission  Indians  of  the  Viejas 
Reservation,  the  Inaja  Band  of  Diegueno 
Mission  Indians  of  the  Inaja  and  Cosmit 
Reservation,  the  Jamul  Indian  Village  of 
California,  the  La  Posta  Band  of 
Diegueno  Mission  Indians  of  the  La 
Posta  Indian  Reservation,  the  Manzanita 
Band  of  Diegueno  Mission  Indians  of 
the  Manzanita  Reservation,  the  Mesa 
Grande  Band  of  Diegueno  Mission 
Indians  of  the  Mesa  Grande  Reservation, 
the  San  Pasqual  Band  of  Diegueno 
Mission  Indians  of  California,  the  Santa 
Ysabel  Band  of  Diegueno  Mission 
Indians  of  the  Santa  Ysabel  Reservation, 
the  Sycuan  Band  of  Diegueno  Mission 
Indians  of  California,  and  the  Cuyapaipe 
Community  of  Diegueno  Mission 
Indians  of  the  Cuyapaipe  Reservation. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Ken  Hedges,  Curator  of 
California  Collections,  San  Diego 
Museimti  of  Man,  1350  El  Prado,  San 
Diego,  CA  92101;  telephone:  (619)  239- 
2001  before  November  17,  1999. 
Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the 
Kumeyaay  Cultiiral  Repatriation 
Committee  on  behalf  of  the  Campo  Band 
of  Diegueno  Mission  Indian  of  the 
Campo  Indian  Reservation,  the  Capitan 
Grande  Band  of  Diegueno  Mission 
Indians  of  California,  the  Barona  Group 
of  Capitan  Grande  Band  of  Mission 
Indians  of  the  Barona  Reservation,  the 
Viejas  (Baron  Long)  Group  of  Capitan 
Grande  Band  of  Mission  hidians  of  the 
Viejas  Reservation,  the  Inaja  Band  of 
Diegueno  Mission  Indians  of  the  Inaja 
and  Cosmit  Reservation,  the  Jamul 
Indian  Village  of  California,  the  La  Posta 
Band  of  Diegueno  Mission  Indians  of 
the  La  Posta  Indian  Reservation,  the 
Manzanita  Band  of  Diegueno  Mission 
Indians  of  the  Manzanita  Reservation, 
the  Mesa  Grande  Band  of  Diegueno 
Mission  Indians  of  the  Mesa  Grande 
Reservation,  the  San  Pasqual  Band  of 
Diegueno  Mission  Indians  of  California, 
the  Santa  Ysabel  Band  of  Diegueno 
Mission  Indians  of  the  Santa  Ysabel 
Reservation,  the  Sycuan  Band  of 
Diegueno  Mission  Indians  of  California, 
and  the  Cuyapaipe  Community  of 
Diegueno  Mission  Indians  of  the 
Cuyapaipe  Reservation  may  begin  after 


that  date  if  no  additional  claimants 
come  forward. 
Dated:  October  4, 1999. 
Francis  P.  McMuiamoii, 

Departmental  Consulting  Archeologist, 

Manager,  Archeology  and  Ethnography 

Program. 

[FR  Doc.  99-27124  Filed  10-15-99;  8:45  am] 

BNJJNQ  CODE  431 0-70-F 


DEPARTMEtfT  OF  THE  INTERIOR 

National  Park  Servica 

Notica  of  Intent  to  Rapetriata  Cultural 
Itama  in  ttta  Posaaaaion  of  the  San 
Diego  Muaaum  of  Man,  San  Diego,  CA 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  43  CFR  10.10  (a)(3),  of 
the  intent  to  repatriate  cultural  items  in 
the  possession  of  the  San  Diego 
Museum  of  Man  which  meet  the 
definition  of  "unassociated  funerary 
object"  under  Section  2  of  the  Act. 

The  60  cultural  items  consist  of  a 
plummet  stone,  pendants,  projectile 
points,  sherds,  and  beads. 

During  the  1930s,  these  cultural  items 
were  removed  from  biu-ials  at  site  C-16, 
East  Blake  Sea,  eastern  Imperial  County, 
CA  during  legally  authorized 
excavations  conducted  by  Malcom 
Rogers  of  the  San  Diego  Museum  of 
Man.  The  human  remains  interred  with 
these  cultural  items  were  not  collected. 

The  311  cidtural  items  consist  of  an 
awl,  a  necklace,  a  pendant,  beads,  and 
sherds. 

During  the  1930s,  these  cultural  items 
were  removed  from  burials  at  site  C-19, 
East  Blake  Sea,  eastern  Imperial  County, 
CA  during  legally  authorized 
excavations  conducted  by  Malcom 
Rogers  of  the  San  Diego  Museum  of 
Man.  The  human  remains  interred  with 
these  cultiual  items  were  not  collected. 

The  six  cultural  items  consist  of  a 
bead  and  projectile  points. 

Diuing  the  1930s,  these  cultural  item 
were  removed  from  burials  at  site  C-92, 
East  Blake  Sea,  eastern  Imperial  County, 
CA  during  legally  authorized 
excavations  conducted  by  Malcom 
Rogers  of  the  San  Diego  Museiun  of 
Man.  The  human  remains  interred  with 
these  cultiual  items  were  not  collected. 

The  five  cultural  items  consist  of  a 
medicine  slab,  conus  tinklers,  a 
pendant,  and  a  doll's  eye. 

During  the  1930s,  these  cultural  items 
were  removed  from  burials  at  site  C-144, 
a  general  area  at  Mason  Valley,  San 
Diego  County,  CA  during  legally 
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authorized  excavations  conducted  by 
Malcolm  Rogers  of  the  San  Diego 
Museum  of  Man.  The  human  remains 
interred  with  these  cultural  items  were 
not  collected. 

The  259  cultural  items  consist  of  cook 
pots,  jars,  bowls,  clay  billets,  pipes, 
shells,  projectile  points,  an  iron  knife 
blade,  a  brass  button,  arrow 
straighteners,  digging  weights,  animal 
bones,  glass  beads,  shell  beads,  a  basket 
fr^ement,  shell  buttons,  and  pendants. 

During  the  1930s,  these  cultiu-al  items 
were  removed  from  burials  at  site  C-144 
Cemetery  A  at  Mason  Valley,  San  Diego 
County,  CA  during  legally  authorized 
excavations  by  Malcolm  Rogers  of  the 
San  Diego  Museum  of  Man.  The  human 
remains  interred  with  these  cultural 
items  were  not  collected. 

The  503  cultiual  items  consist  of  a 
scoop,  a  bowl,  bones,  glass  beads, 
sherds,  shell  beads,  lithic  flakes,  cook 
pots,  fibers,  metal  fragments,  and 
pestles. 

During  the  1930s,  these  cultural  items 
were  recov^ered  from  burials  at  site  C- 
144  Cemetery  C  at  Mason  Valley,  San 
Diego  Coimty,  CA  during  legally 
authorized  excavations  conducted  by 
Malcolm  Rogers  of  the  San  Diego 
Museum  of  Man.  The  human  remains 
interred  with  these  cultural  items  were 
not  collected. 

The  52  cultural  items  consist  of 
sherds,  a  glass  jar  neck,  a  metal  pull, 
canteens,  shell  beads,  a  pestle,  oUas,  a 
cup,  bowls,  a  rabbit  net  fragment,  a  bone 
pendant,  a  sherd  disc,  jars,  a  mano,  an 
arrow  straightener,  anvils,  and  a  brass 
button. 

During  the  1930s,  these  cultural  items 
were  recovered  from  burials  at  site  C- 
151,  McCain  Valley,  San  Diego  County, 
CA  during  legally  authorized 
excavations  conducted  by  Malcolm 
Rogers  of  the  San  Diego  Museum  of 
Man.  The  human  remains  interred  with 
these  cultural  items  were  not  collected. 

The  101  cultural  items  consist  of 
basket  frtigments,  lithic  flakes,  beads, 
sherds,  a  brass  button,  a  ceramic  disk, 
shell  beads,  shell,  and  projectile  points. 

During  the  1930s,  these  cultur^  items 
were  recovered  from  burials  at  site  C- 
164,  Vallecito  Wash,  east-central  San 
Diego  County,  CA  during  legally 
authorized  excavations  conducted  by 
Malcolm  Rogers  of  the  San  Diego 
Museum  of  Man.  The  human  remains 
interred  with  these  cultural  items  were 
not  collected. 

The  32  ciiltural.items  consist  of  a 
brass  button,  a  jar,  bowls,  a  canteen, 
discs,  pendants,  shell,  projectile  points, 
anvils,  a  rabbit  net,  a  glass  bead,  an  olla, 
a  mano,  sherds,  and  pestles. 

During  the  1930s,  these  cultural  items 
were  recovered  from  burials  at  site  C- 


165,  Vallecitos,  San  Diego  County,  CA 
during  legally  authorized  excavations 
conducted  by  Malcolm  Rogers.  The 
human  remains  interred  with  these 
cultural  items  were  not  collected. 

The  four  cultiual  items  are  pottery 
jars. 

Between  1929-1968,  these  cultural 
items  were  recovered  from  burials  at  site 
C-651,  Earthquake  Valley,  San  Diego 
County,  CA  by  Carl  Harkleroad.  The 
human  remains  interred  with  these 
cultural  items  were  not  collected. 

The  11  cultural  items  consist  of 
canteens,  a  sherd,  an  arrow  straightener, 
a  blade,  a  cobble  tool,  lithic  flake  tool 
fragments,  and  an  abalone  shell. 

Diu'ing  the  1930s,  these  cultural  items 
were  recovered  from  burials  at  site  W- 

205,  Cottonwood  Valley,  San  Diego 
Coimty,  CA  by  Malcolm  Rogers  of  the 
San  Diego  Museum  of  Man.  The  human 
remains  interred  with  these  cultural 
items  were  not  collected. 

The  43  cultiiral  items  consist  of  a  pot, 
a  bowl,  arrowsbaft  straighteners, 
scrapers,  bone  fragments,  sherds, 
projectile  points,  flaked  stone,  and 
flaking  hammers. 

During  the  1930s,  these  cultural  items 
were  recovered  from  burials  at  site  W- 

206,  Santa  Maria  Valley,  San  Diego 
Coimty,  CA  by  Malcolm  Rogers  of  the 
San  Diego  Museum  of  Man.  The  human 
remains  interred  with  these  cultural 
items  were  not  collected. 

The  one  associated  funerary  object  is 
a  point  fragment. 

During  the  1930s,  this  cultural  item 
was  recovered  irom  a  burial  at  site  W- 
245,  Dulzura,  San  Diego  County,  CA 
during  legally  authorized  excavations 
conducted  by  Malcolm  Rogers  of  the 
San  Diego  Museum  of  Man.  The  human 
remains  interred  with  these  cultural 
items  were  not  collected. 

The  ten  associated  funerary  objects 
consist  of  a  metate,  shell  pendants, 
projectile  points,  a  sherd,  and  a  bone 
pendant. 

During  the  1930s,  these  cultural  items 
were  recovered  from  burials  at  site  W- 
254,  Cemetery  A,  Laguna  Mountain,  San 
Diego  County,  CA  during  legally 
authorized  excavations  conducted  by 
Malcolm  Rogers  of  the  San  Diego 
Museum  of  Man.  The  human  remains 
interred  with  these  cultural  items  were 
not  collected. 

The  104  cultural  items  consist  of  urns, 
projectile  points,  and  sherds. 

During  tne  1930s,  these  cultural  items 
were  recovered  frt>m  burials  at  site  W- 
262,  Cuyamaca  Peak,  San  Diego  County, 
CA  during  legally  authorized 
excavations  conducted  by  Malcolm 
Rogers  of  the  San  Diego  Museum  of 
Man.  The  human  remains  interred  with 
these  cultural  items  were  not  collected. 


The  38  cultural  items  are  stones. 

During  1950-1951,  these  cultural 
items  were  recovered  frt)m  a  burial  at 
site  W-330,  Poway,  San  Diego  County, 
CA  during  legally  authorized 
excavations  conducted  by  Clark 
Evemham  of  the  San  Diego  Museum  of 
Man.  The  human  remains  interred  with 
these  cultural  items  were  not  collected. 

The  one  cultural  item  is  a  cremation 
urn. 

During  the  1930s,  this  cultural  item 
was  recovered  from  a  burial  at  site  at 
Olive  Springs,  Ramona,  San  Diego 
County,  CA  during  legally  authorized 
excavations  conducted  by  Malcolm 
Rogers  of  the  San  Diego  Museum  of 
Man.  The  human  remains  interred  with 
this  cultural  item  were  not  collected. 

Based  on  ceramic  material,  types  of 
projectile  points,  and  types  of  shell 
beads,  these  cultural  items  have  been 
dated  to  the  late  prehistoric  period,  c. 
750  A.D.  to  the  19th  century. 
Continuities  of  material  culture  and 
technologies  provide  a  clear  continuum 
for  native  cultiues  in  this  area  from  this 
late  precontact  period  into  the  time  of 
^European  contact.  Historic  documents 
from  the  Spanish  expeditions  document 
Diegueno  and  Kumeyaay  peoples 
through  this  area.  Consultation 
information  provided  by  the  Kumeyaay 
Cultural  Repatriation  Committee 
supports  the  recognition  of  this  area  of 
San  Diego  Coimty  as  an  ancestral 
homeland. 

Based  on  the  above  mentioned 
information,  officials  of  the  San  Diego 
Museum  of  Man  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(2){ii),  these 
1,509  cultural  items  are  reasonably 
believed  to  have  been  placed  with  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony  and  are  believed,  by  a 
preponderance  of  the  evidence,  to  have 
been  removed  from  a  specific  burial  site 
of  an  Native  American  individual. 
Officials  of  the  San  Diego  Museum  of 
Man  have  also  determined  that, 
pursuant  to  43  CFR  10.2  (e),  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  items  and  the  Campo  Band  of 
Diegueno  Mission  Indians  of  the  Campo 
Indian  Reservation,  the  Capitan  Grande 
Band  of  Diegueno  Mission  Indians  of 
California,  the  Barona  Group  of  Capitan 
Grande  Band  of  Mission  Indians  of  the 
Barona  Reservation,  the  Viejas  (Baron 
Long)  Group  of  Capitan  Grande  Band  of 
Mission  Indians  of  the  Viejas 
Reservation,  the  Inaja  Band  of  Diegueno 
Mission  Indians  of  the  Inaja  and  Cosmit 
Reservation,  the  Jamul  Indian  Village  of 
California,  the  La  Posta  Band  of 
Diegueno  Mission  Indians  of  the  La 
Posta  Indian  Reservation,  the  Manzanita 
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Band  of  Diegueno  Mission  Indians  of 
the  Manzanita  Reservation,  the  Mesa 
Grande  Band  of  Diegueno  Mission 
Indians  of  the  Mesa  Grande  Reservation, 
the  San  Pasqual  Band  of  Diegueno 
Mission  Indians  of  California,  the  Santa 
Ysabel  Band  of  Diegueno  Mission 
Indians  of  the  Santa  Ysabel  Reservation, 
the  Sycuan  Band  of  Diegueno  Mission 
Indians  of  California,  and  the  Cuyapaipe 
Community  of  Diegueno  Mission 
Indians  of  the  Cuyapaipe  Reservation. 
This  notice  has  been  sent  to  officials 
of  the  Kimieyaay  Cult\iral  Repatriation 
Committee,  the  Campo  Band  of 
Diegueno  Mission  Indians  of  the  Campo 
Indian  Reservation,  the  Capitan  Grande 
Band  of  Diegueno  Mission  Indians  of 
California,  the  Barona  Group  of  Capitan 
Grande  Band  of  Mission  Indians  of  the 
Barona  Reservation,  the  Viejas  (Baron 
Long)  Group  of  Capitan  Grande  Band  of 
Mission  Indians  of  the  Viejas 
Reservation,  the  Inaja  Band  of  Diegueno 
Mission  Indians  of  the  Inaja  and  Cosmit 
Reservation,  the  Jamul  Indian  Village  of 
California,  the  La  Posta  Band  of 
Diegueno  Mission  Indians  of  the  La 
Posta  Indian  Reservation,  the  Manzanita 
Band  of  Diegueno  Mission  Indians  of 
the  Manzanita  Reservation,  the  Mesa 
Grande  Band  of  Diegueno  Mission 
Indians  of  the  Mesa  Grande  Reservation, 
the  San  Pasqual  Band  of  Diegueno 
Mission  Indians  of  California,  the  Santa 
Ysabel  Band  of  Diegueno  Mission 
Indians  of  the  Santa  Ysabel  Reservation, 
the  Sycuan  Band  of  Diegueno  Mission 
Indians  of  California,  and^e  Cuyapaipe 
Community  of  Diegueno  Mission 
Indians  of  the  Cuyapaipe  Reservation. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  objects  should 
contact  Ken  Hedges,  Curator  of 
California  Collections,  San  Diego 
Museiun  of  Man,  1350  El  Prado,  San 
Diego.  CA  92101;  telephone:  (619)  239- 
2001  before  November  17,  1999. 
Repatriation  of  these  objects  to  the 
Kum.eyaay  Cultural  Repatriation 
Committee  on  behalf  of  the  Campo  Band 
of  Diegueno  Mission  Indians  of  the 
Campo  Indian  Reservation,  the  Capitan 
Grande  Band  of  Diegueno  Mission 
Indians  of  California,  the  Barona  Group 
of  Capitan  Grande  Band  of  Mission 
Indians  of  the  Barona  Reservation,  the 
Viejas  (Baron  Long)  Group  of  Capitan 
Grande  Band  of  Mission  Indians  of  the 
Viejas  Reservation,  the  Inaja  Band  of 
Diegueno  Mission  Indians  of  the  Inaja 
and  Cosmit  Reservation,  the  Jamul 
Indian  Village  of  California,  the  La  Posta 
Band  of  Diegueno  Mission  Indians  of 
the  La  Posta  Indian  Reservation,  the 
Manzanita  Band  of  Diegueno  Mission 
Indians  of  the  Manzanita  Reservation, 


the  Mesa  Grande  Band  of  Diegueno 
Mission  Indians  of  the  Mesa  Grande 
Reservation,  the  San  Pasqual  Band  of 
Diegueno  Mission  Indians  of  California, 
the  Santa  Ysabel  Band  of  Diegueno 
Mission  Indians  of  the  Santa  Ysabel 
Reservation,  the  Sycuan  Band  of 
Diegueno  Mission  Indians  of  California, 
and  the  Cuyapaipe  Community  of 
Diegueno  Mission  Indians  of  the 
Cuyapaipe  Reservation  may  begin  after 
that  date  if  no  additional  claimants 
come  forward. 
Dated:  October  4, 1999. 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Manager,  Archeology  and  Ethnography 
Program. 

(FR  Doc.  99-27125  Filed  10-15-99;  8:45  am] 

BUIINQ  CODE  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  from 
Kiska  island,  AK  in  the  Possession  of 
the  University  of  Nebraska  State 
Museum,  University  of  Nebraska- 
Lincoln,  Lincoln,  NE 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  from  Kiska  Island,  AK  in  the 
possession  of  the  University  of  Nebraska 
State  Museiun,  University  of  Nebraska- 
Lincoln,  Lincoln,  NE. 

A  detailed  assessment  of  the  hiunan 
remains  was  made  by  University  of 
Nebraska-Lincoln  professional  staff  in 
consultation  with  representatives  of  the 
Tanadgusix  (TDX)  Corporation. 

In  1943,  human  remains  representing 
one  individual  were  excavated  from  a 
village  site  on  Kiska  Island,  AK  by  Lt. 
(J.G.)  Paul  Fuerming.  U.S.  Naval 
Reserve,  who  donated  it  to  the 
University  of  Nebraska-Lincoln  State 
Museiun  in  1947.  No  known  individual 
was  identified.  No  associated  funerary 
objects  are  present. 

Accession  information  describes  the 
Kiska  Island  site  as  an  "old  Aleut 
village".  Based  on  the  geographic 
location  of  the  site,  reported  material 
culture  of  the  site,  and  the  condition  of 
the  human  remains,  this  individual  has 
been  identified  as  Native  American  of 
the  Aleut  culture. 

Based  on  the  above  mentioned 
information,  officials  of  the  University 


of  Nebraska-Lincoln  have  determined 
that,  pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  one  individual 
of  Native  American  ancestry.  Officials  of 
the  University  of  Nebraska-Lincoln  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  these  Native  American 
himian  remains  and  the  Tanadgusix 
(TDX)  Corporation,  the  Aleut 
Corporation,  and  the  Pribilof  Islands 
Aleut  Communities  of  St.  Paul  and  St. 
George  Islands. 

This  notice  has  been  sent  to  officials 
of  the  Tanadgusix  (TDX)  Corporation, 
the  Aleut  Corporation,  and  the  Pribilof 
Islands  Aleut  Communities  of  St.  Paul 
and  St.  George  Islands.  Representatives 
of  any  other  Indian  tribe  that  believes 
itself  to  be  culturally  affiliated  with 
these  human  remains  and  associated 
funerary  objects  should  contact  Dr. 
Priscilla  Grew,  NAGPRA  Coordinator, 
301  Bessey  Hall.  University  of  Nebraska- 
Lincoln,  Lincoln,  NE  68588-0433; 
telephone:  (402)  472-7854,  before 
November  17, 1999.  Repatriation  of  the 
human  remains  to  the  Tanadgusix 
(TDX)  Corporation,  the  Aleut 
Corporation,  and  the  Pribilof  Islands 
Aleut  Communities  of  St.  Paul  and  St. 
George  Islands  may  begin  after  that  date 
if  no  additional  claimants  come 
forward. 

Dated:  September  23, 1999, 
Francis  P.  McManamon, 

Departmental  Consulting  Archeologist, 

Manager,  Archeology  and  Ethnography 

Program. 

(FR  Doc.  99-27121  Filed  10-15-99;  8:45  am] 

BILLINC  CODE  4310-7D-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completkm  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  from  the 
Prince  William  Sound  Regkm,  AK,  in 
the  Possession  of  the  University  of 
Pennsylvania  Museum  of  Archaeology 
iand  Anthropok>gy,  University  of 
Pennsylvania,  Philadelphia,  PA 

agency:  National  Park  Service,  Interior. 
ACtk>N:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Nftve  American  • 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
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from  the  F*rince  William  Sound  Region, 
AK  in  the  possession  of  the  University 
of  Pennsylvania  Museum  of 
Archaeology  and  Anthropology, 
University  of  Pennsylvania, 
Philadelphia,  PA. 

A  detailed  assessment  of  the  human 
remains  was  made  by  University  of 
Pennsylvania  Museimi  professional  staff 
in  consultation  with  representatives  of 
Chugach  Alaska  Corporation. 

In  1930,  human  remains  representing 
one  individual  were  recovered  from  site 
10,  a  large  cave  on  the  north  shore  of 
Boswell  Bay,  Hinchinbrook  Island,  AK 
during  excavations  conducted  under  the 
auspices  of  the  University  of 
Pennsylvania  Museum  by  Dr.  Frederica 
de  Laguna.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

In  1930,  human  remains  representing 
two  individuals  were  recovered  from 
site  20,  Miunmy  Island,  AK  during 
excavations  conducted  under  the 
auspices  of  the  University  of 
Pennsylvania  Museimi  by  Dr.  Frederica 
de  Lagima.  No  known  individuals  were 
identified.  The  two  associated  funerary 
objects  are  glass  beads. 

In  1930,  human  remains  representing 
one  individual  were  recovered  from  a 
midden  at  site  16,  Tauxtvik,  Hawkins 
Island,  AK  diuing  excavations 
conducted  imder  the  auspices  of  the 
University  of  Pennsylvania  Museimi  by 
Dr.  Frederica  de  Laguna.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

Basea  on  material  culture,  the  sites 
listed  above  have  been  identified  as 
historic  period  occupations  (post-1780 
AD). 

In  1930,  human  remains  representing 
a  minimum  of  seven  individuals  were 
recovered  from  site  14,  the  East  Point, 
Palugvik  Village,  Hawkins  Island,  AK 
during  excavations  conducted  under  the 
auspices  of  the  University  of 
Pennsylvania  Museiun  by  Dr.  Frederica 
de  Laguna.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

Based  on  material  culture,  the  East 
Point  site  has  been  determined  to  date 
to  the  Prehistoric  Phases,  Palugvik  1  and 
2  (c.  200-750  AD).  Palugvik  is  known  to 
have  been  the  principal  village  of  one  of 
eight  traditional  tribes  of  the  Chugach, 
the  Shallow  Water  People.  Oral 
tradition  and  material  culture  of  this  site 
suggest  that  the  Palugvik  site  is 
ancestral  to  present-day  Native  Chugach 
villages. 

In  1933,  human  remains  representing 
one  individual  were  recovered  from  a 
grave  in  Palu:tat  Cave,  site  44,  on  an 
island  in  Long  Bay  near  the  Columbia 
Glacier,  AK  during  excavations 


conducted  under  the  auspices  of  the 
University  of  Pennsylvania  Museum  by 
Dr.  Frederica  de  Laguna.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

Based  on  material  culture,  site  44  has 
been  determined  to  date  to  the 
Prehistoric  Phases,  Palugvik  3  and  4  (c. 
750-1500  AD).  Palu:tat  Cave  is  known  to 
have  been  an  important  burial  cave 
within  the  territory  of  one  of  eight 
traditional  tribes  of  the  Chugach,  the 
Kiniklik.  Oral  tradition  and  material 
culture  suggest  that  Palu:tat  Cave  is 
ancestral  to  present-day  Native  Chugach 
people. 

In  1930,  himian  remains  representing 
one  individual  were  recovered  from  a 
shell  midden  at  site  2,  Paingwashaq,  at 
the  entrance  to  Constantine  Harbor, 
Hinchinbrook  Island,  AK  during 
excavations  conducted  under  the 
auspices  of  the  University  of 
Pennsylvania  Museimi  by  Dr.  Frederica 
de  Laguna.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

Based  on  material  culture,  this 
midden  at  site  2  has  been  dated  to  tbe 
Prehistoric  Phases,  Palugvik  3  and  4  (c. 
750-1 500  AD).  The  western  end  of 
Hinchinbrook  Island,  where 
Painqwashaq  is  located,  is  known  to 
have  been  the  territory  of  one  of  the 
eight  traditional  tribes  of  the  Chugach, 
the  Nuchek.  Oral  tradition  and  material 
culture  suggest  that  Paingwashaq  is 
ancestral  to  present-day  Native  Qiugach 
people. 

In  1930  or  1933,  human  remains 
representing  one  individual  were 
recovered  from  an  unknov\m  site  in  the 
Prince  William  Sound  Region,  AK 
during  excavations  conducted  under  the 
auspices  of  the  University  of 
Pennsylvania  Museum  by  Dr.  Frederica 
de  Laguna.  No  knovtm  individual  was 
ident^ed.  No  associated  funerary 
objects  are  present. 

Based  on  original  accession 
information,  all  the  above  individuals 
have  been  identified  as  Native 
American.  Geographical  locations, 
continuities  of  material  culture,  and 
historical  evidence  provided  in 
consultation  with  the  Chugach  Alaska 
Corporation  indicates  cultural  affiliation 
between  these  human  remains  and 
present-day  Chugach  peoples. 

Based  on  the  above  mentioned 
information,  officials  of  the  University 
of  Pennsylvania  Museum  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1),  the  human  remains  listed 
above  represent  the  physical  remains  of 
a  minimum  of  14  individuals  of  Native 
American  ancestry.  Officials  of  the 
University  of  Pennsylvania  Museum 
have  also  determined  that,  pursuant  to 


43  CFR  10.2  {d)(2),  the  two  objects  listed 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  of  the 
University  of  Pennsylvania  Museum 
have  determined  that,  pursuant  to  43 
CFR  10.2  (e),  there  is  a  relationship  of 
shared  group  identity  which  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and 
associated  funerary  objects  and  the 
Chugach  Alaska  Corporation. 

This  notice  has  been  sent  to  officials 
of  the  Chugach  Alaska  Corporation. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Dr.  Jeremy  Sabloff,  the  Williams 
Director,  University  of  Pennsylvania 
Museum  of  Archaeology  and 
Anthropology,  33rd  and  Spruce  Streets, 
Philadelphia,  PA  19104-6324; 
telephone:  (215)  898-4051,  fax  (215) 
898-0657,  before  November  17, 1999. 
Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the 
Chugach  Alaska  Corporation  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 
Dated:  October  1, 1999. 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Manager,  Archeology  and  Ethnography 
Program. 
[FR  Doc.  99-27122  Filed  10-15-99;  8:45  ami 

BILUNQ  COOE  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

Natlonal  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
iteme  from  the  Prince  WIIHam  Sound 
Region,  AK  in  the  Poaeeeelon  of  the 
UnhferaRy  of  Penneylvania  Muaeum  of 
Archaeology  and  Anthropology, 
Univeraity  of  Pennayhrania, 
Philadelphia,  PA 

AGENCY:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  43  CFR  10.10  (a)(3),  of 
the  intent  to  repatriate  cultural  items 
from  the  Prince  William  Sound  Region, 
AK  in  the  possession  of  the  University 
Museum  of  Archaeology  and 
Anthropology,  University  of 
Pennsylvania,  Philadelphia,  PA  which 
meet  the  definition  of  "unassociated 
funerary  object"  under  Section  2  of  the 
Act. 
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The  five  cultiiral  items  are  glass 
beads,  a  slate  blade,  one  slate  awl,  a 
boiUder  chip,  and  one  whetstone. 

In  1933,  these  cultural  items  were 
recovered  from  a  large  burial  cave  at  site 
16,  Tauxtvik,  Hawkins  Island,  AK 
during  excavations  conducted  imder  the 
auspices  of  the  University  of 
Pennsylvania  Museum  by  Dr.  Frederica 
de  Lagima. 

The  one  cultural  item  consists  of  two 
strands  of  blue  beads. 

In  1933,  this  cultural  item  was 
recovered  with  a  biu-ial  from  a  rock 
shelter,  site  43,  Glacier  Island,  AK 
during  excavations  conducted  imder  the 
auspices  of  the  University  of 
Pennsylvania  Museiun  by  Dr.  Frederica 
de  Laguna.  The  hiunan  remains 
recovered  with  this  cultural  item  have 
previously  been  repatriated  from  the 
Danish  National  Museum. 

Based  on  material  culture,  the  sites 
listed  above  have  been  identified  as 
historic  period  occupations  (post-1780 
AD). 

The  one  cultural  item  is  a  dugout 
canoe. 

In  1933,  this  cultiual  item  was 
recovered  at  site  44  on  an  island  in  Long 
Bay  near  the  Qilumbia  Glacier,  AK 
diiring  excavations  conducted  under  the 
auspices  of  the  University  of 
Pennsylvania  Museum  by  Dr.  Frederica 
de  Laguna. 

Based  on  material  cultiire,  site  44  has 
been  determined  to  date  to  the 
Prehistoric  Phases,  Palugvik  3  and  4  (c. 
750-1500  AD).  Palu:tat  Cave  is  known  to 
have  been  an  important  burial  cave 
within  the  territory  of  one  of  eight 
traditional  tribes  of  the  Chugach,  the 
Kiniklik.  Oral  tradition  and  material 
cultiire  suggest  that  Palu:tat  Cave  is 
ancestral  to  present-day  Native  Chugach 
people. 

Based  on  the  above  mentioned 
information,  officials  of  the  University 
of  Pennsylvania  Museimi  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(2)(ii},  these  seven  cultural  items 
are  reasonably  believed  to  have  been 
placed  with  or  near  individual  human 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony  and 
are  believed,  by  a  preponderance  of  the 
evidence,  to  have  been  removed  from  a 
specific  burial  site  of  a  Native  American 
individual.  Officials  of  the  University  of 
Pennsylvania  Museimi  have  also 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  these  items  and  the 
Chugach  Alaska  Corporation. 

Tms  notice  has  been  sent  to  officials 
of  the  Chugach  Alaska  Corporation. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 


affiliated  with  these  objects  should 
contact  Dr.  Jeremy  Sabloff,  the  Williams 
Director,  University  of  Pennsylvania 
Museum  of  Archaeology  and 
Anthropology,  33rd  and  Spruce  Streets, 
Philadelphia,  PA  19104-6324; 
telephone:  (215)  898-4051.  fax  (215) 
898-0657,  before  November  17,  1999. 
Repatriation  of  these  objects  to  the 
Chugach  Alaska  Corporation  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 
Dated:  October  1, 1999. 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Manager,  Archeology  and  Ethnogmphy 
Program. 

|FR  Doc.  99-27128  Filed  10-15-99;  8:45  am] 
BILLMG  CODE  4310-7D-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  in 
the  Possession  of  Willamette 
University,  Salem,  OR 

AGENCY:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  himian 
remains  and  associated  funerary  objects 
in  the  possession  of  Willamette 
University,  Salem,  OR. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Willamette 
University  professional  staff  in 
consultation  with  representatives  of  the 
Klamath  Indian  Tribe. 

In  1998,  human  remains  representing 
one  individual  were  found  in 
Willamette  University's  archeological 
collections.  The  human  remains  are 
most  likely  those  of  Scarface  Charlie,  a 
Modoc  man.  No  associated  funerary 
objects  are  present. 

The  human  remains  are  a  lock  of  hair 
tied  to  a  "ladies'  calling  card" 
emprinted  with  "Miss  Maria  (?) 
Parrish".  Handwritten  on  the  card  is 
"Scar&ce  Charlie,  Modoc  (7  illegible) 
June  24, 1875"  Miss  Parrish  may  have 
been  a  relative  of  Rev.  Josiah  Parrish,  a 
member  of  the  Jason  Lee  missionary 
party,  foimders  of  Willamette  University 
(c.  1840).  However,  Parrish  is  also  a 
Modoc  family  name.  There  are  no 
records  or  information  as  to  how  or 
when  this  material  came  to  be  in  the 
imiversity's  possession,  however,  it  is 
most  likely  that  this  lock  of  hair  is  that 
of  Scarface  Charlie.  Scarface  Charlie  (c. 


1837-1896)  was  the  chief  advisor, 
interpreter,  and  battlefield  tactician  of 
Modoc  leader  Captain  Jack  and  fought 
during  the  Modoc  War  of  1872-1873. 

Modoc  descendants  and  descendants 
of  Scarface  Charlie  presently  reside  on 
the  Klamath  Reservation.  Scarface 
Charlie's  family  has  been  contacted  by 
representatives  of  the  Klamath  Indian 
Tribe  and  the  family  has  authorized 
Rayson  Tupper  to  take  possession  of 
this  lock  of  hair.  Mr.  Tupper  is  the  great- 
great-great  grandson  of  Scarface  Charlie. 

Based  on  the  above  mentioned 
information,  officials  of  Willamette 
University  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  one  individual 
of  Native  American  ancestry.  Officials  of 
Willamette  University  have  also 
determined  that,  pursuant  to  43  CFR 
10.2  (b)(1),  Mr.  Rayson  Tupper  can  trace 
his  ancestry  directly  and  without 
interruption  by  means  of  the  traditional 
kinship  system  of  the  Modoc  people  to 
the  remains  of  Scarfoce  Charlie. 

This  notice  has  been  sent  to  officials 
of  the  Klamath  Indian  Tribe  and  the 
Modoc  Tribe  of  Oklahoma. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  htunan  remains 
should  contact  John  Olbrantz,  Director, 
Hallie  Ford  Museum  of  Art,  Willamette 
University,  900  State  St.,  Salem.  OR 
97301-3931;  telephone:  (503)  370-6855, 
before  November  17,  1999.  Repatriation 
of  the  human  remains  to  Mr.  Rayson 
Tupper  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 
Dated:  October  1, 1999. 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Manager,  Archeology  and  Ethnography 
Program. 

[PR  Doc.  99-27123  Filed  10-15-99  ;  8:45 
am] 
BaUNQ  CODE  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Parit  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  Willamette  University, 
Salem,  OR 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  die  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
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remains  and  associated  funerary  objects 
in  the  possession  of  Willamette 
University.  Salem,  OR. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Willamette 
University  professional  staff  in 
consultation  with  representatives  of  the 
Confederated  Tribes  of  the  Grand  Ronde 
Community,  the  Confederated  Tribes  of 
the  Siletz  Reservation,  the  Klamath 
Indian  Tribe,  the  Confederated  Tribes  of 
the  Warm  Springs  Reservation,  and  the 
Confederated  Tribes  and  Bands  of  the 
Yakama  Indian  Nation  of  the  Yakama 
Reservation. 

Ehiring  1930-1970,  human  remains 
representing  a  minimum  of  three 
individuals  were  recovered  from  poorly- 
identified  burial  mounds  in  the  mid- 
Willamette  Valley,  OR  near  the  cities  of 
Mt.  Angel,  Shedd,  Halsey,  and 
Harrisburg  during  excavations 
conducted  by  Willamette  University 
students,  either  independently  or  imder 
the  direction  of  a  professor.  No  known 
individuals  were  identified.  The  one 
associated  funerary  object  is  a  necklace 
fragment  of  unstrung  dentalia  shells. 

Based  on  skeletal  morphology,  these 
human  remains  have  been  identified  as 
Native  American.  Based  on 
ethnographic  sources,  the  Willamette 
Valley  is  recognized  as  the  traditional 
territory  of  the  Kalapooyan  tribes. 
University  of  Maryland  Anthropology 
Professor  Emeritus  Dr.  William  Laughlin 
(one  of  the  student  excavators  during 
the  1930s)  confirmed  the  regions 
excavations  and  the  Kalapooyan 
affiliation  of  those  sites  and  hiunan 
remains.  Kalapooyan  descendants 
presently  reside  among  the 
Confederated  Tribes  of  the  Grand  Ronde 
Community. 

Based  on  the  above  mentioned 
information,  officials  of  Willamette 
University  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  a  minimum  of 
three  individuals  of  Native  American 
ancestry.  Officials  of  Willamette 
University  have  also  determined  that, 
pursuant  to  43  CFR  10.2  (d)(2),  the  one 
object  listed  above  is  reasonably 
believed  to  have  been  placed  with  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony.  Lastly,  officials  of 
Willamette  University  have  determined 
that,  pursuant  to  43  CFR  10.2  (e),  there 
is  a  relationship  of  shared  group 
identity  which  can  be  reasonably  traced 
between  these  Native  American  hiunan 
remains  and  associated  funerary  object 
and  the  Confederated  Tribes  of  the 
Grand  Ronde  Community. 


This  notice  has  been  sent  to  officials 
of  the  Confederated  Tribes  of  the  Grand 
Ronde  Community,  the  Confederated 
Tribes  of  the  Siletz  Reservation,  the 
Klamath  Indian  Tribe,  the  Confederated 
Tribes  of  the  Warm  Springs  Reservation, 
and  the  Confederated  Tribes  and  Bands 
of  the  Yakama  Indian  Nation  of  the 
Yakama  Reservation.  Representatives  of 
any  other  Indian  tribe  that  believes  itself 
to  be  culturally  affiliated  with  these 
human  remains  and  associated  funerary 
objects  should  contact  John  Olbrantz, 
Director,  Hallie  Ford  Museum  of  Art, 
900  State  St.,  Salem,  OR  97301-3931; 
telephone:  (503)  370-6855,  before 
November  17, 1999.  Repatriation  of  the 
hiunan  remains  and  associated  funerary 
objects  to  the  Confederated  Tribes  of  the 
Grand  Ronde  Community  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 
Dated:  October  1,  1999. 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Manager,  Archeology  and  Ethnography 
Ptngram. 

[FR  Doc.  99-27126  Filed  10-15-99;  8:45  am] 
BtLUNG  CODE  431 0-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items  from  ttie  Willamette  Valley,  OR  In 
the  Possession  of  Willamette 
University,  Saiam,  OR 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act.  43  CFR  10.10  (a)(3).  of 
the  intent  to  repatriate  cultural  items  in 
the  possession  of  Willamette  University 
which  meet  the  definition  of 
"unassociated  funerary  object"  under 
Section  2  of  the  Act. 

The  405  cultural  items  include  bagged 
specimens  of  rock,  charcoal,  and  soil, 
flaked  and  groundstone  tools,  carved 
stone  bowl  fragments  and  figurines, 
animal  teeth  and  bone  fragments 
(probably  bovid),  and  an  cmtler. 

During  1930-1970,  these  cultural 
items  were  recovered  from  Kalapooyan 
burial  mounds  (Weather,  Miller, 
(Miller's  Farm),  and  Wendling)  in  the 
Willamette  Valley  near  the  Oregon 
towns  of  Harrisburg,  Halsey,  and  Shedd 
during  excavations  conducted  by 
Willamette  University  students, 
operating  either  independently  or  with 
a  professor.  The  cultural  items  have 


been  identified  from  the  handwritten 
labels  noting  these  locations. 

Based  on  historic  documents  and 
ethnographic  evidence,  the  Willamette 
Valley  is  recognized  as  the  traditional 
territory  of  the  Kalapooyan  tribes.  Based 
on  ethnographic  sources  and 
archeological  reports,  the  Weather. 
Miller,  and  Wendling  sites  in  the 
Willamette  Valley  have  been  identified 
as  Kalapooyan  burial  mounds.  Present- 
day  Kalapooyan  people  are  represented 
by  the  Confederated  Tribes  of  the  Grand 
Ronde  Community  of  Oregon. 

Based  on  the  above  mentioned 
information,  officials  of  Willamette 
University  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(2)(ii),  these 
405  cultural  items  are  reasonably 
believed  to  have  been  placed  with  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony  and  are  believed,  by  a 
preponderance  of  the  evidence,  to  have 
been  removed  from  a  specific  burial  site 
of  an  Native  American  individual. 
Officials  of  Willamette  University  have 
also  determined  that,  pursuant  to  43 
CFR  10.2  (e).  there  is  a  relationship  of 
shared  group  identity  which  can  be 
reasonably  traced  between  these  items 
and  the  Confederated  Tribes  of  the 
Grand  Ronde  Community  of  Oregon. 

This  notice  has  been  sent  to  officials 
of  the  Confederated  Tribes  of  the  Grand 
Ronde  Community  of  Oregon,  the 
Confederated  Tribes  of  the  Siletz 
Reservation,  the  Confederated  Tribes  of 
the  Warm  Springs  Reservation  of 
Oregon,  the  Confederated  Tribes  and 
Bands  of  the  Yakama  Indian  Nation  of 
the  Yakama  Reservation,  and  the 
Klamath  Indian  Tribe  of  Oregon. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  objects  should 
contact  John  Olbrantz,  Director,  Hallie 
Ford  Museum  of  Art,  Willamette 
University,  900  State  St.,  Salem,  OR 
97301-3931;  telephone:  (503)  370-6855 
before  November  17i  1999.  Repatriation 
of  these  objects  to  the  Confederated 
Tribes  of  the  Grand  Ronde  Community 
of  Oregon  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 
Dated:  October  1.1999. 
Francis  P.  McManamon, 

Departmenta]  Consulting  Archeologist, 

Manager,  Archeology  and  Ethnography 

Program. 

[FR  Doc.  99-27127  Filed  10-15-99;  8:45  am] 

BtLUMO  CODE  431 0-70-F 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Availability  of  Plan  of  Operationa  and 
Environmental  Aaaesament; 
Continuing  Operation  of  Four  Gas 
Wella,  Saltwater  Diapoaal  Well  and 
Production  Facility;  Vector  Energy 
Corporation  Padre  laland  National 
Seaatwre,  Kleberg  County,  TX 

Notice  is  hereby  given  in  accordance 
with  Section  9.52(b)  of  Title  36  of  the 
Code  of  Federal  Regulations  that  the 
National  Park  Service  has  received  firom 
Vector  Energy  Corporation  a  Plan  of 
Operations  for  the  continuing  operation 
of  four  gas  wells,  a  saltwater  disposal 
well,  and  production  facility  located 
within  Padre  Island  National  Seashore, 
in  Kleberg  County,  Texas. 

The  Plan  of  Operations  and 
Environmental  Assessment  are  available 
for  public  review  and  comment  for  a 
period  of  30  days  from  the  publication 
date  of  this  notice  in  the  Office  of  the 
Superintendent,  Padre  Island  National 
Seashore,  20301  Park  Road  22,  Corpus 
Christi,  Texas.  Copies  are  available  from 
the  Superintendent,  Padre  Island 
National  Seashore,  Post  Office  Box 
181300,  Corpus  Christi,  Texas  78480- 
1300,  and  will  be  sent  upon  request. 

If  you  wish  to  comment,  you  may 
submit  your  comments  by  mailing  them 
to  the  post  office  address  provided 
above,  or,  you  may  hand-deliver 
comments  to  the  park  at  the  street 
address  provided  above.  Our  practice  is 
to  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hoiu^.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
decisionmaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  may  be  circumstances  in 
which  we  would  withhold  from  the 
decisionmaking  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/ or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  bom 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Dated:  October  8, 1999. 
Jock  F.  Whitworth, 

Superintendent,  Padre  Island  National 

Seashore. 

(FR  Doc.  99-27120  Filed  10-15-99;  8:45  am] 

BILUNG  CODE  4310-70-P 


DEPARTMENT  OF  JUSTICE 


DEPARTMENT  OF  JUSTICE 


Drug  Enforcement  Administration  Drug  Enforcement  Administration 


Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  §  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  September  1, 1999, 
Cambridge  Isotope  Lab,  50  Frontage 
Road,  Andover,  Massachusetts  01810, 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufactiu-er  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Schedule 

Methaqualone  (2565)  

1 

Dimethyltryptamine  (7435) 

1 

Amphetamine  (1100) 

Mettiamphetamine  (1105)  

II 
II 

Pentobarbital  (2270) _ 

Secobarbital  (2315)  „ 

II 
II 

Phencyclidine  (7471) 

Phenylacetone  (8501)  

Cocahie  (9041) 

II 
II 
II 

Codeine  (9050) „ 

Oxycodone  (9143) „ 

II 
II 

Hydromorphone  (9150)  

Benzoylecgonine  (9180) 

Methadone  (9250) 

Dextropropoxyphene,    bulk   (non- 
dosage  forms)  (9273). 

Morphine  (9300)  

Fentanyl  (9801)  

II 
II 
II 
II 

II 
II 

The  firm  plans  to  manufacture  small 
quantities  of  the  listed  controlled 
substances  to  produce  isotope  labeled 
standards  for  drug  analysis. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  writh 
DEA  to  manufecturo  such  substances 
may  file  conunents  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than 
December  17. 1999. 

Dated:  October  8, 1999. 
Jolin  H.  King, 

Deputy  Assistant  Administrator,  Officeof 

Diversion  Control,  Drug  Enforcement 

Administration. 

IFR  Doc.  99-27098  Filed  10-15-99;  8:45  am] 

BILUNG  COOE  4410-09-M 


Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  §  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  August  12, 1999, 
Cedarburg  Laboratories,  Inc.,  870 
Bandger  Circle,  Grafton,  Wisconsin 
53024,  made  application  by  letter  to  the 
Drug  Enforcement  Administration 
PEA)  for  registration  as  a  bulk 
manufacturer  of  propiram  (9649),  a 
basic  class  of  controlled  substance  listed 
in  Schedide  I. 

the  firm  plans  will  manufacture 
propiram  in  the  process  of 
manufacturing  other  targeted  test 
compoimds  for  another  firm. 

Any  other  such  applicant  and  any 
person  who  is  presendy  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than 
December  17, 1999. 

Dated:  October  8. 1999. 
)ohii  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
A  dministration . 

[FR  Doc.  99-27099  Filed  10-15-99;  8:45  am] 

BILUNG  COOE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importer  of  Controlled  Substances; 
Notice  of  Registration 

By  Notice  dated  July  6,  1999,  and 
published  in  the  Federal  Register  on 
August  2. 1999.  (64  FR  41969). 
Chiragene.  Inc..  7  Powder  Horn  Drive, 
Warren.  New  Jersey  07059.  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  an  importer  of 
phenylacetone  (8501),  a  basic  class  of 
controlled  substance  listed  in  Schedule 

n. 

The  firm  plans  to  import  the 
phenylacetone  to  manufactiire 
amphetamine. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
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Section  823(a)  and  determined  that  the 
registration  of  Chiragene,  bic.  to  import 
phenylacetone  is  consistent  with  the 
public  interest  and  with  United  States 
obligations  imder  international  treaties, 
conventions,  or  protocols  in  effect  on 
May  1, 1971,  at  this  time.  DEA  has 
Investigated  Chiragene,  Inc.  on  a  regular 
basis  to  ensure  that  the  company's 
continued  registration  is  consistent  with 
the  public  interest.  These  investigations 
have  included  inspection  and  testing  of 
the  company's  physical  seciuity 
systems,  audits  of  the  company's 
records,  verification  of  the  company's 
compliance  with  state  and  local  laws, 
and  a  review  of  the  company's 
background  and  history.  Therefore, 
pursuant  to  Section  1008(a)  of  the 
Controlled  Substances  Import  and 
Export  Act  and  in  accordance  with  Tide 
21,  Code  of  Federal  Regidations,  Section 
1301.34,  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
class  of  controlled  substance  listed 
above. 

Dated:  October  8, 1999. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control  Drug  Enforcement 

Administration. 

IFR  Doc.  99-27097  Filed  10-15-99;  8:45  am] 

BNXMQ  CODE  441»-09-ll 


OEPAFrrMENT  OF  JUSTICE 

Drug  EnfOFcafnent  Administration 

Importation  of  Controlled  Subatances; 
Notice  of  Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  {21  U.S.C.  958(i)),  the    . 
Attorney  General  shall,  prior  to  issuing 
a  registration  imder  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
§  1301.34  of  Tide  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  Jime  21, 1999,  Chirex 
Technology  Center,  Inc.,  DBA  Chirex 
Cauldron,  383  Phoenixville  Pike, 
Malvern,  Pennsylvania  19355,  made 
application  to  the  E)Tug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  phenylacetone  (8501),  a 
basic  class  of  controlled  substance  listed 
in  Schedule  n. 


The  firm  plans  to  import  the 
phenylacetone  for  the  manufacture  pf 
amphetamine. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.43  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate,  to  die  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  D.C. 
20537,  Attenti'on:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  November  17, 1999. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1301.34(b),  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745—46 
(September  23, 1975),  all  applicants  for 
registration  to  import  basic  class  of  any 
controlled  substance  in  SchediUe  I  or  II 
are  and  will  continue  to  be  required  to 
demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1311.42(a),  (b).  (c).  (d).  (e),  and  (f) 
are  satisfied. 

Dated:  October  8, 1999. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  99-27100  Filed  10-15-99;  8:45  am] 

BNJJNQ  COOE  4410-0»-M 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcamant  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.33(a)  of  Tide 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is,  notice  that  on  June  21, 
1999,  Chirex  Technology  Center,  Inc., 
DBA  Chirex  Cauldron,  383  Phoenixville 
Pike,  Malvern,  Pennsylvania  19355, 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
Amphetamine  (1100),  a  basic  class  of 
controlled  substance  listed  Schedide  II. 


The  firm  plans  to  bidk  manufactiire 
amphetamine  salts  for  product 
development. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than 
December  17, 1999. 

Dated:  October  8, 1999. 
John  H.King. 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  99-27101  Filed  10-15-99;  8:45  am] 

BILUNQ  COOE  aiO-0«-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

importation  of  Controlled  Substances, 
Notice  of  Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  imder  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  is  Schedule  I  or  11  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a^hearing. 

Therefore,  in  accordance  with  Section 
1301.34  of  Tide  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  August  25, 1999,  Glaxo 
Wellcome  Inc.,  Attn:  Jeffi«y  A.  Weiss, 
1011  North  Arendell  Avenue,  P.O.  Box 
1271,  Zebulon,  Nordi  Carolina  27597- 
2309,  made  application  by  renewal  to 
the  Drug  Enforcement  Administration  to 
be  registered  as  an  importer  of 
remifentanil  (9739),  a  basic  class  of 
controlled  substance  listed  in  Schedule 

n. 

The  remifentanil  is  being  imported  for 
the  production  of  Ultiva  dosage  forms 
and  for  research  and  new  product 
development. 

Any  manufactiirer  holding,  or 
appljring  for,  registration  as  a  bulk 
manufactiu^r  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
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application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.43  in 
such  fonn  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate,  to  tibe  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  D.C. 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  November  17, 1999. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1301.34(b),  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745—46 
(September  23, 1975),  all  applicants  for 
registration  to  import  basic  class  of  any 
controlled  substance  in  Schedule  I  or  II 
are  and  will  continue  to  be  required  to 
demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1311.42(a),  (b),  (c),  (d),  (e),  add  (f) 
are  satisfied. 

Dated:  October  8, 1999. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  99-27102  Filed  10-15-99;  8:45  am] 

BILUNG  CODE  441(M»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

IManufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  §  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  February  22, 1999, 
Lifepoint,  Inc.,  10410  Trademark  Street, 
Rancho  Cucamonga,  California  91730, 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


The  firm  plans  to  use  gram  quantities 
of  the  listed  controlled  substances  to 
manufacture  drug  abuse  test  kits. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537.  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than 
November  17, 1999. 

Dated:  October  8,  1999. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
(FR  Doc.  99-27103  Filed  10-15-99:  8:45  am] 

BIUJNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  August  19, 
1999,  Nycomed,  Inc.,  33  Riverside 
Avenue,  Rensselaer,  New  York  12144, 
made  application  by  renewal  to  the    - 
Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Dmg 

Schedule 

MettivlDhenidate  (1724) 

II 

Meperidine  (9230)  

II 

Drug 

Schedule 

Tetrahydrocannabinols  (7370)  

Amphetamine  (1100) ...... 

Methamphetamine  (1105)  

Phencyclidine  (7471) 

Benzovlecaonine  (9180) 

1 

II 
II 
H 
II 

Morphine  (9300) 

II 

The  firm  plans  to  manufacture 
meperidine  as  bulk  product  for 
distribution  to  its  customers  and  to 
manufacture  methylphenidate  for 
qualification  and  distribution  to  a 
customer. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  D.C.  20537.  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than 
December  17, 1999. 


Dated:  October  8.  1999. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  99-27104  Filed  10-15-99;  8:45  am] 
BILLING  CODE  4410-01-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  §  1301.33  (a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  August  3, 1999, 
Pharmacia  &  Upjohn  Company,  7000 
Portage  Road,  2000-41-109,  Kalamazoo, 
Michigan  49001.  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  2,5- 
Dimethoxyamphetamine  (7396),  a  basic 
class  of  controlled  substance  listed  in 
Schedule  I. 

The  firm  plans  to  manufacture  the 
controlled  substance  for  distribution  as 
bulk  product  to  a  customer. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  re^stration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  D.C.  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than 
December  17, 1999. 

Dated:  October  8. 1999. 
John  H.  King, 

Deputy  Assistant  Administrator.  Office  Of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  99-27105  Filed  10-15-99;  8:45  am] 
BIUJNQ  CODE  441IM)1-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importer  of  Controlled  Substances; 
Notice  of  Registration 

By  Notice  dated  March  3, 1999,  and 
published  in  the  Federal  Register  on 
April  1, 1999,  (64  FR  15810),  Roxane 
Laboratories,  Inc.,  1809  Wilson  Road, 
P.O.  Box  16532,  Columbus.  Ohio 
43216-6532,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
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importer  of  cocaine  (9041),  a  basic  class 
of  controlled  substance  listed  in 
Schedule  II. 

The  firm  plans  to  import  cocaine  to 
manufactxire  topical  solutions  for 
distribution  to  customers. 

A  registered  bulk  manufacturer  of 
cocaine  filed  written  comments  and  an 
objection  in  response  to  the  Notice  of 
Application.  The  objector  argues  that  it 
would  not  be  in  the  public  interest  to 
register  Roxane  because  it  would  violate 
United  States  policy  against  the  use  of 
seized  material  and  that  competition  is 
adequate.  Both  of  these  issues  have 
already  been  considered  and  addressed 
in  Roxane's  Notice  of  Registration 
published  in  the  Federal  Register  on 
October  19,  1998  (63  PR  5589). 

DEA  has  considered  the  factors  in 
Title  21,  Untied  States  Code,  Section 
823(a)  and  952(a)  and  determined  that 
the  registration  of  Roxane  Laboratories, 
Inc.  to  import  cocaine  is  consistent  with 
the  public  interest  and  with  United 
States  obligations  imder  international 
treaties,  conventions,  or  protocols  in 
effect  on  May  1, 1971,  at  this  time.  DEA 
has  investigated  Roxane  Laboratories, 
Inc.  on  a  regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing 'of  the  company's 
physical  seciirity  systems,  audits  of  the 
company's  records,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  Section  1008(a) 


of  the  Controlled  Substances  Import  and 
Export  Act  and  in  accordance  with  Title 
21.  Code  of  Federal  Regulations,  Section 
1301.34,  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
class  of  controlled  substance  listed 
above. 

Dated:  October  8, 1999. 
John  H.  King, 

Deputy  Assistant  Administmtor,  Office  of 

Diversion  Control  Drug  Enforcement 

Administration. 

[FR  Doc.  99-27096  Filed  10-15-99;  8:45  am) 

BILUNO  COOE  441(M»-«i 


DEPARTMENT  OF  LABOR 

Office  of  ttM  Secratary 

SubfflisakMi  for  0MB  Review; 
Comment  Requeet 

September  14, 1999. 

The  Department  of  Labor  pOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor,  Departmental  Clearance  Officer, 
Ira  Mills  (202-219-5096  ext.  143)  or  E- 
Mail  to  Mills-IRA@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  0MB  Desk  Officer  for  BLS,  DM, 


ESA,  ETa,  MSHA,  OSHA,  PWBA,  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  (202-395-7316),  within  30  days 
fit)m  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,*  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Emplojmient  Standards 
Administration. 

Title:  Labor  Organization  and 
Auxiliary  Reports. 

OMB  Number:  1215-0188. 

Affected  Public:  Not-for-Profit 
Institutions;  Individuals  or  Households; 
Business  and  other  for-profit. 

Frequency:  Semiannually,  Annually. 


Forni 

Responses 

Hours  per  re- 
spondent 

Reporting  bur- 
den hours 

Minutes  per 
respondent 

Recordkeeping 
hours 

Total 

LM-1  

LM-2 : 

358 

6.005 

14.234 

9.285 

211 

389 

81 

82 

254 

64 

64 

89 

2.536 

0.83 
14.75 
6.50 
0.83 
0.50 
1.50 
0.33 
0.33 
0.33 
0.50 
0.50 
0.50 
0.17 

297 

88.574 

92,521 

7,707 

106 

584 

27 

27 

84 

32 

32 

45 

431 

5 

15 
2 
5 

20 
2 
1 
2 
5 
5 
5 
2 

30 

3.003 

3.559 

310 

18 

128 

3 

2 

8 

5 

5 

7 

85 

327 

91.577 

96.080 

8.017 

124 

712 

30 

29 

92 

37 

37 

52 

LM-3  

LM-4  

LM-10  

LM-15  

LM-15A 

LM-16 

LM-20 

LM-21  

wPW    ^^J    •■••■•■>••■•«••••■•■••■•••■•■•■■•••••■■■■•■■••••••••■■ 

S-1  

SARF* 

516 

Total 

33,652 

190.467 

7.163 

197,630 

for  5  years; 
election  re( 
Ira  L.  Mills, 
Department< 
[FR  Doc.  99- 

BILUNQ  CODE 


Office  Of  tl 

Submissk) 
Comment  I 


'Simplified  Annual  Report  Format. 


Total  Annualized  capital/startup 
costs: 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 

seivices): 

Description:  The  Labor-Management 
Reporting  and  Disclosure  Act  (LMRDA) 


requires  unions  to  file  annual  financial 
reports,  and  copies  of  their  constitution 
and  bylaws  with  DOL.  Under  certain 
circumstances,  reports  are  required  of 
union  officers  and  employees, 
employers,  labor  relations  consultants, 
and  surety  companies.  All  reports  are 


available  for  public  disclosure.  Filers 
are  required  to  retain  supporting  records 
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for  5  years;  unions  are  required  to  retain 

election  records  for  1  year. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  99-27080  Filed  10-15-99;  8:45  am) 

BILUNG  CODE  4510-27-M 

DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

October  12,  1999. 

The  Department  of  Labor  pOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  OfBce  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  34).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor,  Departmental  Clearance  Officer, 
Ira  Mills  ((202)  219-5096  ext.  143)  or  by 
E-Mail  to  Mills-Ira@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS,  DM, 
ESA,  ETA.  MSHA.  OSHA,  PWBA.  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ((202)  395-7316),  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  tne  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Independent  Contractor 
Register. 

OMB  Number:  1219-0040. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  14,235. 

Estimated  Time  Per  Respondent: 
0.1333  hours  (8  minutes). 

Total  Burden  Hours:  12,334. 

Total  Annualized  capital/startup 
costs:  $0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  Requires  the  mine 
operator  to  maintain  a  register  of 
independent  contractors  working  at  the 
mine.  The  information  is  used  by  MSHA 
during  inspections  to  determine  proper 
responsibility  for  compliance  with 
safety  and  health  standards. 
Ira  L.  Mills, 

Departmental  Clearance  Officer. 
[FRDoc.  99-27081  Filed  10-15-99;  8:45  am] 

BIUJNO  CODE  4510-43-W 


DEPARTMENT  OF  IJVBOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eiigibiiity  To  Appiy  for  Woricer 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 

Appendix 

[Petitions  Instituted  On  09/27/99] 


of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  October  28, 1999. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  October  28, 1999. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Emplojrment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW, 
Washington,  DC  20210. 

Signed  at  Washington,  DC  this  27th  day  of 
September.  1999. 
Gran'.  0.  Beale, 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 


TA-W 

Subject  fimi  (petitioners) 

Location 

Date  of  pe- 
tition 

Product(s) 

36.860  

36.861  

36.862  

36.863  

36.864  

36.865  

36.866  

36.867  

36.868  

36.869  

36.870  

36.871  

Dos  Cuervos  Enterorises  (Wrks)  

Gulfport,  MS 

Sidney,  OH 

Spencer,  lA  

Philadelptiia,  PA 

Blano,  VA 

Gallman,  MS  

Troy,  MO  

Milwaukee,  WI 

Steilacoom,  WA 

Grand  Rapids,  Ml 

Ftorence,  SC  

Grant  City,  MO 

08/14/99 
09/09/99 
09/15/99 
09/15/99 
09/03/99 
09/13/99 
09/09/99 
07/01/99 
09/14/99 
09/13/99 
09/10/99 
09/10/99 

Pipeline  Weld  Examination. 

Wagner  Ware  Corp  (Wrks) 

Aalfs  Manufacturing,  Inc  (Wrks) ... 

Quaker  Rubt>er  Co  (Comp)  ..„ ... 

Blano  Sportswear,  Inc  (Comp)  

Modem  Engineering  Co  (Wrt<s)  

Jones  and  Vining,  Inc  (UFCW)  

Eaale  Ottawa-Milwaukee  (GMP) 

Cast  Iron  and  Aluminum  Cookware. 

Denim  Jeans. 

Escalator  Handrails. 

Ladies'.  Men's  &  Children's  Sportswear. 

Welding  Equipment. 

Shoe  Last. 

Finished  Leather. 

Abitibi  Consolidated  (AWPP)  

Grand  Raoids  Die  Cast  (Wkrs)  

Paper  Products  from  Wood  Pulp. 
Plated  Die  Cast  Plumbing  Tub  Spouts. 

Fun-Tees,  Inc.  (Comp)  

Grant  City  Manufacturing  (Comp)  

T-Shirts. 
Baseball  Caps. 
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[Petitions  Instituted  On  09/27/99] 


TA-W 


Subject  firm  (petitioners) 


Location 


Date  of  pe- 
tition 


Product(s) 


36,872 
36,873 
36.874 
36.875 
36,876 
36,877 
36,878 
36.879 
36,880 
36,881 
36,882 
36,883 
36.884 


Isaac  Hazan  and  Co  (UNITE)  

Hunting  Oilfield  Sen/ices  (Wrics)  ... 

Fasfiions  Apparel  Corp  (Wrks) 

Dura  Convertible  Systems  (Comp) 

Fred  P.  Saunders  Co  (Comp)  

Kreations,  Inc  (Wrks) 

Kanthal  Globar  (Comp)  

Boerboom  international  (Wrl(S)  

Compass  Group/Eurest  (Comp)  .... 

Canteen  Corp  (Wrks)  

Robinson  Knife  Co  (Wrks)  

VF  Knitwear/Bassett  (Comp) 

Pitman  Drilling,  Inc  (Comp) 


Brooklyn.  NY  

Spring.  TX  

El  Paso.  TX 

Adrian,  Ml 

Bridgeton,  ME  

Hallandale,  FL 

Niagara  Falls,  NY  . 
Walnut  Grove,  MN 

Duncan,  OK  

Fayetteville,  NC  .... 

Buffato,  NY 

Brookneal,  VA  

Williston,  ND 


08/30/99 
09/07/99 
09/10/99 
09/08/99 
09/10/99 
09/09/99 
09/14/99 
09/17/99 
09/14/99 
09/13/99 
09/13/99 
09/13/99 
09/02/99 


Sportswear— Skirts. 

Steel  Couplings. 

Jeans. 

Automobile  Convertible  Tops. 

Mank:ure/Cuticle  Sticks. 

Ladies'  Clothing. 

Ceramic  Resistors. 

Farm  Macfiinery. 

Food  Service. 

Vending  Sen/ice. 

Kitchen  Gadgets  and  Tools. 

T-Shirts  and  Fleece. 

Oil  Drilling. 


(FR  Doc.  99-27088  Filed  10-15-99;  8:45  ami 

MUMO  COOe  4810-30-M 

DEPARTMENT  OF  LABOR 

EmploynMnt  and  Training 
Administration 

Invaatlgations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Woriier 
Adjitstmsnt  Assistance 

Petitions  have  been  filed  with  tbe 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Emplojnnaent 
and  Training  Administration,  has 


instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the. 
E)irector,  Ofiice  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  October  28, 1999. 

APPENDIX 
[Petitions  instituted  on  09/20/1999] 


Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  October  28, 1999. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW, 
Washington,  DC  20210. 

Signed  at  Washington.  DC  this  20th  day  of 
September,  1999. 
Grant  D.  Beale, 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 


TA-W 


Subject  firm 
(petitioners) 

Johnson  and  Johnson  (Wrks)  

Intemational  Paper  (Wrt(s)  

Milco  Industries.  Inc  (TGWA)  

S  and  B  Engineers  (Wrks)  

Williamson  Dickies  Mfg  (Writs) 

Amco  Convertible  Fabrics  (Comp) 
Donohue  Industries,  Inc  (PACE)  .. 
Takata  Restrant  Systems  (Comp) 

Fleetwood  Shirt  Corp  (UNITE)  

Triton  Geophysics  (Writs)  

Rreks  Exptoratton  (Writs)  

BP  Amoco  Oil  Co  (PACE) 

Oremet-Wah  Chang  (Writs) 

Meisel-Peskin  Co.,  Inc  (Comp)  .... 
Sony  Magnetic  Products  (Comp)  . 

Converse,  Inc  (Comp)  

Comptec,  Inc  (Comp)  

Valley  Recreation  Prod.  (Comp)  .. 

Kinetic  Concepts,  Inc  (Writs) 

Louisiana  Pacifk:  Corp  (Ct>mp)  .... 
Iron  Horse  Productions  (Comp)  ... 
Gtobe  Business  Furniture  (Comp) 

Angelo  Brothers  Co  (Comp) 

Ross  Mould,  Inc  (AFGWU) 


Location 


Date  of  peti- 
tion 


Product(s) 


36,827 
36,828 
36,829 
36,830 
36,83r 
36,832 
36,833 
36,834 
36,835 
36,836 
36,837 
36,838 
36,839 
36,840 
36,841 
36,842 
36.843 
36.844 
36,845 
36,846 
36,847 
36,848 
36,849 
36,850 


Wilder,  KY  

Moss  Point,  MS 

Bloomsburg,  PA  .... 

Houston,  TX  

Eagle  Pass.  TX 

Adrian,  Ml 

Lufkin.  TX 

Greenwood.  MS  .... 

Reetwood.  PA 

Denver,  CO  

Oklahoma  City,  OK 

Whiting,  IN  

Albany,  OR 

Brooklyn.  NY  

Dothan.  AL  

Lumberton,  NC 

Custer,  WA 

Sycamore.  IL 

San  Antonio,  TX  .... 

Ketchikan,  AK  

Port  Huron,  Ml 

Gardonsville,  TN  ... 
Philadelphia,  PA  .... 
Washington,  PA  .... 


08/31/1999 
08/39/1999 
08/29/1999 
09/03/1999 
09/7/1999 
09/03/1999 
08/27/1999 
08/25/1999 
09/01/1999 
09/01/1999 
09/01/1999 
09/07/1999 
09/10/1999 
08/31/1999 
09/02/1999 
09/07/1999 
09/03/1999 
09/03/1999 
08/30/1999 
08/24/1999 
08/18/1999 
09/08/1999 
09/08/1999 
09/02/1999 


Surgteal  Implants/Devrees. 

Coated  One-Sided  (cis)  Label  Paper. 

Robes  and  Nigfit  Gowns. 

Polystyrene. 

Sportswear. 

Convertible  Tops. 

Ne^^pring  and  Specialty  Papers. 

Automobile  Airt>ags. 

Men's  Dress  and  Sport  Shirts. 

Seismic  Data  Analysis. 

Oil  and  Gas  Productksn  and  Exptoration. 

Oil  Refining  Products. 

Metals  and  Alloys. 

Dressing  Fur  Pelts. 

Video,  Audio  and  Data  Recording  Media. 

Athletic  Shoes. 

Plastic  Injection  Moulds. 

Electronic  Dart  Games. 

Hightech  Products. 

Railroad  Lumber  Ties. 

Wheetohairs. 

Chairs  and  Panels  for  Offnes. 

Packaged  Decorative  Electrical  Products. 

Moukte  for  Glass  Corrtainers. 
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APPENDIX— Continued 

[Petitions  instituted  on  09/20/1999] 


TA-W 

Subject  finn 
(petitioners) 

Locatton 

Date  of  peti- 
tkxi 

Product(s) 

36.851  

36.852 

36.853 

36,854 

36,855 

Temco  Fireplace  Products  (Wrks) 

Altec  Infl/Chanlnd.  (lAMAW)  

North  American  Refractory  (USWA) 

China  Grove  Textiles,  Inc  (Comp) 

Doyon  Universal  Service  (Wrks)  

Citco  Petroleum  Corp  (Wrks)  ...„ 

Coooer  Cameron  HWrks^          ...■ 

Perris,  CA 

LaCrosse,  Wl  

Cunwensville,  PA 

Gastonia,  NC 

Anchorage,  AK  ., 

09/09/1999 
09/07/1999 
09/07/1999 
09/09/1999 
08/24/1999 
08/24/1999 
09/02/1999 

Chimneys. 

Heat  Exchangers. 

Refractones. 

Cotton  Yam. 

Cooking  Housekeeping. 

36,856  ..: 

36,857 

36  858 

t.ake  Charles,  LA  

Ville  Platte,  LA  

El  Paso,  TX 

El  Paso,  TX 

Gasoline,  Motor  Oil  &  ChemkaUs. 
Ollfipjrt  Fniiinmerrt 

General  Assembly  Corn  (Wrks)  

09/10/1999    Cut  Wire  for  Wire  Hamessess. 

36  859 

Rio  Grand  Cutters  (Como)  

08/25/1999    Cut  Denim  for  Aooarel. 

'  ' 

[FR  Doc.  99-27089  Filed  10-15-99;  8:45  am] 

KLUNG  CODE  4610-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rTA-W-^,924  and  TA-W-34,924A] 

Native  Textiies  Caristirook  Company, 
Glens  Falls,  New  York;  Amended 
Certifk»tk>n  Regarding  Ellgibillty  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  With  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
October  1, 1998,  applicable  to  workers 
of  Native  Textiles,  Carisbrook  Company, 
located  in  Glens  Falls,  New  York.  The 
notice  was  published  in  the  Federal 
Register  on  October  23, 1998  (63  FR 
56943). 

At  the  request  of  the  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  received  by  the  company 
shows  that  worker  separations  occurred 
at  the  subject  firms'  headquarters  office 
and  showroom  located  in  New  York, 
New  York.  The  New  York,  New  York 
workers  provide  administrative  and 
other  support  service  functions  for  the 
Glens  Falls,  New  York  location.  The 
workers  are  engaged  in  the  production 
of  lace  and  tricot  for  activewear, 
sportswear  and  intimate  apparel. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Native  Textiles  who  were  adversely 
affected  by  increased  imports. 
Accordingly,  the  Department  is 
amending  the  certification  to  cover  the 
workers  of  Native  Textiles,  New  York, 
New  York. 

The  amended  notice  applicable  to 
TA-W-34,924  is  hereby  issued  as 
follows: 


All  workers  of  Native  Textiles.  Carisbrook 
Company.  Glens  Falls.  New  York  (TA-W- 
34.924).  and  New  York.  New  York  (TA-W- 
924A)  who  become  totally  or  partially 
separated  from  employment  on  or  after 
August  21. 1997  through  October  1.  2000  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this  4th  day  of 
October.  1999. 
Grant  0.  Beale, 

Program  Manager,  Office  ofTmde 
Adjustment  Assistance. 
[FR  Doc.  99-27086  Filed  10-15-99;  8:45  am] 
BILUNG  CODE  4$10-30-M 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

rrA-w-35,766] 

R&B  Falcon  Drilling,  U.S.A.,  Inc.  a/k/a 
Falcon  Service  Co.,  Inc.  of  Delaware  a/ 
k/a  R&B  Falcon  Management  Services, 
Inc.,  Inland  Barge  Sttaltowwater 
Division,  Houma;  LA;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  May 
18, 1999,  applicable  to  workers  of  R&B 
Falcon  Drilling,  U.S.A.,  Inc.,  Inland 
Barge  Shallowwater  Div.,  Houma, 
Louisiana.  The  notice  was  published  in 
the  Federal  Register  on  June  30, 1999 
(64  FR  35184). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  Findings 
show  that  some  workers  separated  from 
employment  at  R&B  Falcon  Drilling  had 
their  wages  reported  imder  two  separate 
unemployment  insurance  (UI)  tax 
accounts  for  Falcon  Service  Co.,  Inc.  of 
Delaware  and  R&B  Falcon  Management 
Services,  Inc.,  Houma,  Louisiana.  The 


workers  are  engaged  in  the  production 
of  crude  oil  and  natural  gas. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
R&B  Falcon  Drilling.  U.S.A.,  fac,  hiland 
Barge  Shallowwater  Division  who  were 
adversely  affected  by  increased  imports. 
Accordingly,  the  Department  is 
amending  the  certification  to  reflect  this 
matter. 

The  amended  notice  applicable  to 
TA-W-35,766  is  hereby  issued  as 
follows: 

All  workers  of  the  Inland  Barge 
Shallowwater  Division  of  R&B  Falcon 
Drilling,  U.S.A.,  Inc..  also  known  as  Falcon 
Service  Co.,  Inc.  of  Delaware  and  also  known 
as  R&B  Falcon  Management  Services.  Inc., 
Houma,  Louisiana  (TA-W-35.766)  who 
became  totally  orpartially  separated  from 
employment  on  or  after  February  19.  1998 
through  May  18.  2001  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington.  XXL  this  4th  day  of 
October  1999. 
Grant  D.  Beale, 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  99-27087  Filed  10-15-99;  8:45  am] 
BHJJNQ  CODE  4510-30-H 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administratk>n 

[TA-W-36,  567] 

Rust  Tractor  Company,  Silver  City, 
New  Mextoo;  Nottoe  of  Negative 
Determination  Regarding  Application 
for  Reconsideratton 

By  application  dated  August  25, 1999, 
a  petitioner  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  to  apply  for  Trade  Adjustment 
Assistance  (TAA),  applicable  to  workers 
and  former  workers  of  the  subject  firm. 
The  denial  notice  was  signed  August  4, 
1999,  and  published  in  the  Federal 
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Register  on  September  29, 1999  (64  FR 
52539). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  petitioner  ackngwledges  that  the 
workers  of  Rust  Tractor  do  not  produce 
an  article  but  asserts  that  the  company 
is  the  only  "Caterpillar  Licensed"  dealer 
in  New  Mexico  and  El  Paso,  and  as 
such,  considers  the  workers  to  be  a 
subsidiary  of  Caterpillar,  Inc.  The 
petitioner  states  that  the  Rust  Tractor 
layoffs  were  attributable  to  the  loss  of 
revenue  resulting  from  competition 
from  Komatsu  haul  trucks  made  in 
Japan. 

The  TAA  petition,  filed  on  behalf  of 
workers  of  Rust  Tractor  Company, 
Silver  City,  New  Mexico,  engaged  in 
employment  related  to  selling  and 
servicing  of  heavy  equipment  was 
denied  because  the  workers  provided  a 
service  and  did  not  produce  an  article 
as  required  in  Section  222(3)  of  the 
Trade  Act  of  1974.  as  amended.  The 
Department  does  stand  corrected  that 
the  workers  of  Rust  Tractor  Company, 
Silver  City,  New  Mexico  provided  their 
services  to  the  copper  industry,  not  the 
petroleum  industry  as  reported  in  the 
Department's  August  4, 1999 
determination.  The  findings  of  the 
investigation  revealed  that  there  was  no 
corporate  affiliation  with  Caterpillar  or 
any  other  firm. 

Only  in  very  limited  instances  are 
service  workers  certified  for  TAA, 
namely  the  worker  separation  must  be 
caused  by  a  reduced  demand  for  their 
services  from  a  parent  or  controlling 
firm  or  subdivision  whose  workers 
produce  an  article  and  who  are 
currently  under  a  certification  for  TAA. 
There  is  no  existing  TAA  certification 
for  workers  of  Rust  Tractor  Company. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 


Signed  at  Washington,  DC  this  4th  day  of 
October  1999. 
Grant  D.  Beale, 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  99-27082  Filed  10-15-99;  8:45  am] 

BILUNG  COOE  451fr-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-35,284S  and  TAS-W-35,284  T] 

Sheli  Deepwater  Deveiopment 
Systems,  inc.;  Amended  Certification 
Regarding  Eiigibiiity  To  Appiy  for 
Worlcer  Ad)ustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
January  21, 1999,  applicable  to  workers 
of  Shell  Deepwater  Development     ' 
Systems,  Inc.,  headquartered  in  New 
Orleans,  Louisiana  and  operating  off  the 
shore  of  Louisiana  in  the  Gulf  of 
Mexico.  The  notice  was  published  in 
the  Federal  Register  on  February  25, 
1999  (64  FR  9354). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  exploration 
and  production  of  crude  oil  and  natural 
gas.  The  company  reports  that  Shell 
Deepwater  Development  Systems,  Inc. 
"became  also  known  as  Shell 
International  Exploration  and 
Production,  Inc."  in  July,  1999. 

Accordingly,  the  Department  is 
amended  the  certification  determination 
to  correctly  identify  the  new  title  name 
to  read  "Shell  Deepwater  Development 
Systems,  Inc.,  also  known  as  Shell 
International  Exploration  and 
Production,  Inc."  headquartered  in  New 
Orleans,  Louisiana  and  operating  off  the 
shore  of  Louisiana  in  the  Gulf  of 
Mexico. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Shell  Deepwater  Development  Systems. 
Inc.  who  were  adversely  affected  by 
increased  imports. 

The  amended  notice  applicable  to 
TA-W-35,284S  and  TA-W-35,284T  is 
hereby  issued  as  follows: 

All  workers  of  Shell  Deepwater 
Development  Systems,  Inc.,  also  known  as 
Shell  International  Exploration  and   * 
Production,  Inc.,  headquartered  in  New 
Orleans,  Louisiana  (TA-W-35,284S)  and 
operating  off  the  shore  of  Louisiana  in  the 
Gulf  of  Mexico  (TA-W-35,284T)  who 
became  totally  or  partially  separated  from 


employment  on  or  after  November  16, 1997 
through  January  21,  2001  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  4th  day  of 
October.  1999. 

Grant  D.  Beale, 

Program  Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  99-27085  Filed  10-15-99:  8:45  am] 

BILUNG  COOE  4Sia-«>-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

n'A-W-35,468] 

Wilson  Sporting  Goods  Company, 
Sparta,  TN;  Dismissal  of  Application 
for  Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
the  Wilson  Sporting  Goods  Company, 
Sparta,  Tennessee.  The  application 
contained  no  new  substantial 
information  which  would  bear 
importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-35,468:  Wilson  Sporting  Goods 

Company,  Sparta,  Tennessee  (September 
30,  1999) 

Signed  at  Washington,  DC  this  4th  day  of 
October,  1999. 
Grant  D.  Beale, 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  9»-27084  Filed  10-15-99;  8:45  am] 

BHXING  COOE  4S10-3O-M 


DEPARTIMENT  OF  LABOR 

Employment  and  Trainirm 
Administration 

[TA-W-3e-297, 297A  and  297B] 

Woolrich,  Incorporated;  Amended 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  June 
21, 1999,  applicable  to  workers  of 
Woolrich,  Incorporated,  Soperton 
Facility,  Soperton,  Georgia.  The  notice 
was  published  in  the  Federal  Register 
on  July  20, 1999  (FR  64  38921). 
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At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  shows  that  worker 
separations  have  occurred  at  the  subject 
firms'  Jersey  Shore  and  Woohich, 
Pennsylvania  locations.  Workers  at 
these  facilities  are  engaged  in  cutting 
and  production  of  fabrics  used  in  the 
production  of  ladies;  and  men's  shirts/ 
blouses  at  Woolrich,  hicorporated.  The 
Woolrich,  Pennsylvania  location  is  also 
the  Headquarters  and  administrative 
office  for  the  subject  firm.  The  workers 
provide  administration  and  support 
function  services  to  Woolrich's 
manufacturing  facilities. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Woolrich,  Incorporated  adversely 
affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-36,297  is  hereby  issued  as 
follows: 

"All  workers  of  Woolrich,  Incorporated, 
Soperton  facility,  Soperton,  Georgia  (TA-W- 
36,297),  Jersey  Shore,  Pennsylvania  (TA-W- 
36,297  A),  and  headquarters  and  production 
facility,  Woolrich,  Pennsylvania  (TA-W- 
36,297B)  who  became  totally  or  partially 
separated  from  employment  on  or  after  May 
21, 1998  through  lune  21,  2001  are  eligible 
to  apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington  DC  this  30th  day  of 
September,  1999. 
Grant  D.  Beale, 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  99-27083  Filed  10-15-99;  8:45  am] 

NLUNG  CODE  4S10-30-M 


DEPAFITMENT  OF  LABOR 

Employment  Standards  Administration 

Proposed  Coilectidn;  Comment 
Request 


AQENCY:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consxiltation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources]  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 


properly  assessed.  Currently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  the 
proposed  extension  collections  of  Final 
Regulations,  29  CFR  Part  9,  Executive 
Order  12933  of  October  20, 1994; 
Nondisplacement  of  Qualified  Workers 
under  Certain  Contracts.  A  copy  of  the 
proposed  information  collection  request 
can  be  obtained  by  contacting  the  office 
listed  below  in  the  addressee  section  of 
this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
December  17, 1999. 

ADDRESSEES:  Ms.  Patricia  A.  Forkel,  U.S. 
Department  of  Labor,  200  Constitution 
Ave.,  NW,  Room  S-3201,  Washington, 
DC  20210,  telephone  (202)  693-0339 
(this  is  not  a  toll-free  niunber),  fax  (202) 
693-1451. 

SUPPLEMENTARY  information: 

I.  Background 

On  October  20, 1994,  the  President 
signed  Executive  Order  12933, 
Nondisplacement  of  Qualified  Workers 
Under  Certain  Contracts.  The  Executive 
Order  requires  that  workers  on  a  service 
contract  for  maintenance  of  a  public 
building  be  given  the  right  of  first 
refusal  for  employment  in  positions  for 
which  they  were  qualified  with  the 
successor  contractor,  if  those  employees 
would  otherwise  lose  their  jobs  as  a 
result  of  the  termination  of  the 
predecessor  contractor's  contract. 

n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaduate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 


in.  Current  Actions 

The  Department  of  Labor  seeks  the 
extension  of  approval  to  collect  this 
information  in  order  to  carry  out  its 
obligation  to  determine  compliance 
with  the  Executive  Order  and  its 
regulations. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  29  CFR  Part  9— Executive  Order 
12933  of  October  20, 1994; 
Nondisplacement  of  Qualified  Workers 
Under  Certain  Contracts. 

OMB  Number:  1215-0190. 

Affected  Public:  Businesses  or  other 
for-profit;  Individuals  or  households; 
Federal  Government. 

Total  Respondents:  88. 

Frequency:  On  occasion. 
-     Total  Responses:  88, 

Average  Time  per  Response:  15 
minutes. 

Estimated  Total  Burden  Hours:  22. 

Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating/ 
maintenance):  SO. 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  October  12, 1999. 
Margaret  J.  Sherrill, 

Chief  Branch  of  Management  Review  and 
Internal  Control,  Division  of  Financial 
Management,  Office  of  Management 
Administration  and  Planning,  Employment 
Standards  Administration. 
[FR  Doc.  9^27079  Filed  10-15-99:  8:45  am] 

BILUNG  CODE  4610-27-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  99-132] 

NASA  Advisory  Council,  Advisory 
Committee  on  ttie  International  Space 
Station  (ACISS);  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Advisory  Committee 
on  the  Iiiternational  Space  Station. 
DATES:  Tuesday,  October  26. 1999,  from 
11:00  a.m.  to  5:00  p.m. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration,  300  E  Street,  SW, 
Room  MIC  7,  Washington,  DC  20546. 
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FOn  FURTHER  INFORMATION  CONTACT:  Ms. 

Stacey  Edgington,  Code  ML,  National 
Aeronautics  and  Space  Administration, 
Washington.  DC  20546,  202/358-4519. 
SUPPLEyENTARY  INFORMATKM:  The 
meeting  will  be  open  to  the  public  up 
to  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Review  of  the  Office  of  Space  Flight 

programs  and  performance  metrics. 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  October  12. 1999. 
Matthew  Crouch, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  99-27031  Filed  10-15-99:  8:45  am] 

HLUNQ  CODE  7S10-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notic*  99-133] 

NASA  Advisory  Council  (NAC),  Earth 
Syttama  Sclanca  and  Applications 
Advisory  Committee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 

Federal  Advisory  Committee  Act,  Pub. 

L.  92-463,  as  amended,  the  National 

Aeronautics  and  Space  Administration 

announces  a  meeting  of  the  NASA 

Advisory  Council,  Earth  Systems 

Science  and  Applications  Advisory 

Committee. 

DATES:  November  18,  1999,  9:00  a.m.  to 

5:30  p.m.;  and  November  19, 1999,  8:30 

a.m.  to  4:00  p.m. 

ADDRESSES:  NASA  Headquarters,  Room 

MIC6.  300  E  Street  SW,  Washington,  DC 

20546. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Robert  Schiffer.  Code  YS,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-4876. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Intro,  Comments,  Adoption  of  the 

Agenda 
— Assessment  of  the  State-of-the- 

Enterprise 
—Status  Reports  re  ESSAAC 

Subcommittees  and  ad  hoc  Panels 

1.  Technology 

2.  Data  &  Information  Systems 

3.  SOMO 


— International  Space  Station 

Utilization 
— Review  of  NAC  Issues 
— Overview  of  the  ESE  Science 

Implementation  Plan/Post  2002 

Missions 
— Sect  1 — Biology  and  Biogeochemistry 

of  Ecosystems  and  the  Carbon  Cycle 
— Sect  2 — Global  Water  and  Energy 

Cycle 
— Sect  3 — Climate  Variability  and 

Prediction 

Nov  19+ 

— Sect  4 — Atmospheric  Chemistry 
— Sect  5 — Solid  Earth  Science 
— ESE  Self-Assessment — GPRA 
— ^ESSAAC  Discussions  and  Report 
Drafting 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  October  12, 1999. 
Matthew  M.  Crouch, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  99-27032  Filed  10-15-99;  8:45  am) 

BtLUNQ  CODE  7S10-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  99-134] 

NASA  Advisory  Council  (NAC),  Task 
Force  on  international  Space  Station 
Operational  Readiness;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting  cancellation. 

Federal  Register  Citation  of  Previous 
Announcement:  64  FR  53420,  Notice 
Number  99-122,  October  1, 1999. 

Previously  Announced  Date  of 
Meeting:  October  20. 1999, 12:00  p.m.  to 
1:00  p.m.  Eastern  Standard  Time. 

Meeting  has  been  cancelled  and  will 
be  rescheduled  for  a  later  date. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Philip  Cleary,  Code  IH,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546-0001,  202/358- 
4461. 

Dated:  October  12, 1999. 
Matthew  M.  Crouch, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc.  99-27033  Filed  10-15-99;  8:45  am) 

BILUNG  COOE  7510-01-P 


NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts 

National  Council  on  the  Arts  138th 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Conunittee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  National 
Council  on  the  Arts  will  be  held  on 
November  5, 1999  from  9  a.m.  to  4  p.m. 
in  Room  M-09  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue,  NW, 
Washington,  DC  20506. 

The  meeting  will  be  open  to  the 
public  on  a  space  available  basis. 
Following  opening  remarks  and 
announcements,  there  will  be  a 
Congressional  update  and  updates  on 
the  FY  2000  and  FY  2001  budgets.  Other 
topics  for  discussion  tentatively  . 
include:  issues  and  developments  in 
individual  disciplines;  a  Report  and 
discussion  of  the  National  Association 
of  Artists  Organization's  (NAAO)  project 
on  issues  related  to  young  and  emerging 
artists;  a  discussion  of  "The  Arts  & 
Public  Policy;"  Application  Review; 
Grants  to  Organizations  2001  and  Arts 
on  Radio  &  Television  2001  Guidelines; 
and  general  discussion. 

If,  in  the  course  of  discussion,  it 
becomes  necessary  for  the  Council  to 
discuss  non-public  commercial  or 
financial  information  of  intrinsic  value,' 
the  Council  will  go  into  closed  session 
pursuant  to  subsection  (c)(4)  of  the 
Government  in  the  Simshine  Act,  5 
U.S.C.  552b.  Additionally,  discussion 
concerning  purely  personal  information 
about  individuals,  submitted  with  grant 
applications,  such  as  personal 
biographical  and  salary  data  or  medical 
information,  may  be  conducted  by  the 
Coimcil  in  closed  session  in  accordance 
with  subsection  (c)(6)  of  5  U.S.C.  552b. 

Any  interested  persons  may  attend,  as 
observers.  Council  discussions  and 
reviews  which  are  open  to  the  public.  If 
you  need  special  accommodations  due 
to  a  disability,  please  contact  the  Office 
of  AccessAbility,  National  Endowment 
for  the  Arts,  1100  Peimsylvania  Avenue, 
NW,  Washington,  DC  20506,  202/682- 
5532,  TTY-TDD  202/682-5429,  at  least 
seven  (7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  the 
Office  of  Communications,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  at  202/682-5570. 
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Dated:  October  12, 1999. 
Kathy  Plowitz-Worden, 

Panel  Coordinator,  Office  of  Guidelines  and 
Panel  Operations. 

[FR  Doc.  99-27108  Filed  10-15-99;  8:45  am) 
BILLING  CODE  7537-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts 

Combined  Arts  Advisory  Panel; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Combined 
Arts  Advisory  Panel,  Design  section 
(Heritage  &  Pteservation,  Education  and 
Access  categories),  to  the  National 
Council  on  the  Arts  will  be  held  from 
November  1-2, 1999  in  Room  730  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  NW,  Washington,  D.C.,  20506. 
The  Panel  will  meet  from  9  a.m.  to  6 
p.m.  on  November  1st  and  from  9  a.m. 
to  4:30  p.m.  on  November  2nd.  A 
portion  of  this  meeting,  frt»m  2  p.m.  to 
3  p.m.  on  November  2nd,  will  be  open 
to  the  public  for  policy  discussion. 

The  remaining  portions  of  this 
meeting,  from  9  a.m.  to  6  p.m.  on 
November  1st,  and  from  9  a.m.  to  2  p.m. 
and  3  p.m.  to  4:30  p.m.  on  November 
2nd,  are  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foimdation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  May 
12, 1999,  these  sessions  will  be  closed 
to  the  public  pursuant  to  (c)(4)(6)  and 
(9)(B)  of  section  552b  of  Tide  5,  United 
States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and,  if 
time  allows,  may  be  permitted  to 
participate  in  the  panel's  discussions  at 
the  discretion  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Access  Ability,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20506,  202/682-5532,  TDY-TDD 
202/682-5496,  at  least  seven  (7)  days 
prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 


Kathy  Plowitz-Worden,  Office  of 
Guidelines  &  Panel  Operations,  National 
Endowrment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5691. 

Dated:  October  12, 1999. 
Kathy  Plowitz-Worden, 

Panel  Coordinator,  Panel  Operations, 
National  Endowment  for  the  Arts. 
[FR  Doc.  99-27109  Filed  10-15-99;  8:45  am) 
BILLING  COOE  7537-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  ttie  Arts 

Combined  Arts  Advisory  Panel; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Combined 
Arts  Advisory  Panel,  Local  Arts  Agency 
section  (Heritage  &  Preservation, 
Education  and  Access  categories),  to  the 
National  Coimcil  on  the  Arts  will  be 
held  from  November  9-10, 1999  in 
Room  708  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW, 
Washington,  DC  20506.  The  Panel  will 
meet  from  9  a.m.  to  5  p.m.  on  November 
9th  and  bora  9  a.m.  to  4:30  p.m.  on 
November  10th.  A  portion  of  this 
meeting,  from  1:15  p.m.  to  2:45  p.m.  on 
November  10th  will  be  open  to  the 
Ihiblic  for  policy  discussion. 

The  remaining  portions  of  this 
meeting,  from  9  a.m.  to  5  p.m.  on 
November  9th,  emd  from  9  a.m.  to  1:15 
p.m.  and  2:45  p.m.  to  4:30  p.m.  on 
November  10th,  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  May 
12, 1999,  these  sessions  will  be  closed 
to  the  public  pursuant  to  (c)(4)(6)  and 
(9)(B)  of  section  552b  of  Tide  5,  United 
States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and,  if 
time  allows,  may  be  permitted  to 
participate  in  the  panel's  discussions  at 
the  discretion  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbility,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW,  Washington, 


DC  20506,  202/682-5532,  TDY-TDD 
202/682-5496,  at  least  seven  (7)  days 
prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Office  of 
Guidelines  &  Panel  Operations,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506,  or  call  202/682-5691. 

Dated:  October  12, 1999. 
Katliy  Plowdtz-Worden, 
Panel  Coordinator,  Panel  Operations, 
National  Endowment  for  the  Arts. 
[FRDoc.  99-27110  Filed  10-15-99;  8:45  ami 
BILLING  COOE  7537-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts 

Combined  Arts  Advisory  Panel; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92—463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Combined 
Arts  Advisory  Panel,  Museums/Visual 
Arts  section  (Education  and  Access 
categories),  to  the  National  Council  on 
the  Arts  will  be  held  from  November 
16-19, 1999  in  Room  716  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  NW,  Washington,  DC  20506. 
The  Panel  will  meet  from  9  a.m.  to  6 
p.m.  on  November  16th,  frtim  9  a.m.  to 
6:30  p.m.  on  November  17th  and  18th, 
and  from  9  a.m.  to  4:30  p.m.  on 
November  19th.  A  portion  of  this 
meeting,  from  2  p.m.  to  3  p.m.  on 
November  19th,  will  be  open  to  the 
public  for  policy  discussion. 

The  remaining  portions  of  this 
meeting,  from  9  a.m.  to  6  p.m.  on 
November  16th,  bom  9  a.m.  to  6:30  p.m. 
on  November  17th-18th,  and  from  9 
a.m.  to  2  p.m.  and  3  p.m.  to  4:30  p.m. 
on  November  19th,  are  for  the  purpose 
of  Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Htmianities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  May 
12, 1999,  these  sessions  will  be  closed 
to  the  public  pursuant  to  (c)(4)(6)  and 
(9)(B)  of  section  552b  of  tiUe  5,  United 
States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and,  if 
time  allows,  may  be  permitted  to 
participate  in  the  panel's  discussions  at 
the  discretion  of  the  panel  chairman  and 
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with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Accessability,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20506.  202/682-5532,  TDY-TDD 
202/682-5496,  at  least  seven  (7)  days 
prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Office  of 
Guidelines  &  Panel  Operations,  National 
Endowment  for  the  Arts,  Washington, 
IX:  20506,  or  call  202/682-5691. 

Dated:  October  12. 1999. 
Kathy  Plowitz-Worden, 
Panel  Coordinator.  Panel  Operations, 
National  Endowment  for  the  Arts. 
(PR  Doc.  99-27111  Filed  10-15-99;  8:45  am] 
MUJNG  C006  7537-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowmant  for  tha  Arta 

Combinad  Arta  Adviaory  Panal; 
Maating 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  two  meetings  of  the 
Combined  Arts  Advisory  Panel,  Folk  & 
Traditional  Arts  section  (Heritage  & 
Preservation,  Education  and  Access 
categories,  to  the  National  Council  on 
the  Arts  will  be  held  from  November  2- 
3  and  November  8-10, 1999  in  Room 
716  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW,  Washington, 
DC,  20506.  The  Panels  will  meet  from 
9  a.m.  to  8:30  p.m.  on  November  2nd 
and  November  8th,  from  9  a.m.  to  5:30 
p.m.  on  November  3rd  and  November 
10th,  and  from  9  a.m.  to  6:30  p.m.  on 
November  9th.  A  portion  of  one 
meeting,  from  1:30  p.m.  to  2:30  p.m.  on 
November  9th,  vtrill  be  open  to  the 
public  for  policy  discussion. 

The  remaining  portions  of  this 
meeting,  from  9  a.m.  to  8:30  p.m.  on 
November  2nd  and  8th,  from  9  a.m.  to 
5:30  p.m.  on  November  3rd  and  10th, 
and  from  9  a.m.  to  1:30  p.m.  and  2:30 
p.m.  to  6:30  p.m.  on  November  9th,  are 
for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  May 


12, 1999,  these  sessions  will  be  closed 
to  the  public  pursuant  to  (c)(4)(6)  and 
(9)(B)  of  section  552b  of  tide  5,  United 
States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and,  if 
time  allows,  may  be  permitted  to 
participate  in  the  panel's  discussions  at 
the  discretion  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbility,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20506,  202/682-5532,  TDY-TDD 
202/682-5496,  at  least  seven  (7)  days 
prior  to  the  meeting. 

Further  information  vrith  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Office  of 
Guidelines  &  Panel  Operations,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5691. 

Dated:  October  13, 1999. 
Kathy  Plowitz-Worden, 

Panel  Coordinator,  Panel  Operations, 

National  Endowment  for  the  Arts. 

(FR  Doc.  99-27112  FiledlO-15-99;  8:45  am] 

BILUNG  CODE  7537-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  35-27085] 

HIinga  Undar  tha  Public  Utility  Holding 
Company  Act  of  1935,  aa  Amandad 
("Act") 

October  8, 1999. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  AlJ 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
November  12, 1999,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  case  of  an  attorney  at 


law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
fects  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  November  12, 1999,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitied  to  become  effective. 

The  National  Grid  Group  pic,  et  al.  (70- 
9473) 

The  National  Grid  Group  pic 
("National  Grid"),  a  public  limited 
company  incorporated  under  the  laws  of 
England  and  Wales,  National  Grid  (US) 
Holdings  Limited,  National  Grid  (US) 
Investments,  National  Grid  (Ireland)  1 
Limited,  National  Grid  (Ireland)' 2 
Limited,  National  Grid  General 
Partnership,  and  NGG  Holdings,  Inc. 
(except  for  National  Grid,  "Intermediate 
Companies"),^  each  located  at  National 
Grid  House,  Kirby  Comer  Road, 
Coventry  CV4  8JY,  United  Kingdom, 
and  New  England  Electric  System 
("NEES"),2  a  registered  holding 
company,  located  at  25  Westborough 
Drive,  Westborough,  Massachusetts 
01582,  (collectively,  "Applicants")  have 
filed  a  joint  application-declaration 
under  sections  2(a)(7),  2(a)(8),  9(a),  10, 
13(b),  32  and  33  of  the  Act  and  rules  45. 
52,  53,  54,  under  the  Act. 

Summary  of  Proposal 

As  described  in  more  detail  below. 
National  Grid  proposes:  (a)  To  acquire, 
by  means  of  the  merger  described 
below,  ("Merger"),  all  of  the  issued  and 
outstanding  common  stock  of  NEES 
("NEES  Common  Stock")  and.  as  a 
result  of  the  acquisition  of  NEES 
Common  Stock,  indirectly  acquire  (i)  all 
of  NEES'  interest  in  its  electric  utility 
subsidiary  companies  and  (ii)  all  of  the 
issued  and  outstanding  common  stock 
of  IMEES'  nonutility  subsidiaries;  (b)  to 
retain  NEES  as  a  subsidiary  public 
utility  holding  company  registered 
imder  section  5  of  the  Act;  (c)  to  engage 
in  acquisition-related  financing 
transactions;  (d)  to  retain  National 


. '  The  Intermediate  Companies  either  have  been  or 
.will  be  formed  prior  to  the  consummation  of  the 
Merger.  The  Intermediate  Companies  will  require 
the  approval  of  their  respective  boards  of  directors 
to  engage  in  the  activities  contemplated  by  this 
filing. 

-On  February  1, 1999,  NEES  announced  that  it 
had  entered  into  an  agreement  to  acquire  all  of  the 
outstanding  common  stock  of  Eastern  Utilities 
Associates  ("EUA"),  a  registered  holding  company 
under  the  Act.  Consummation  of  the  merger 
between  NEES  and  EUA  is  not  conditional  on,  and 
is  proceeding  independently  from,  the  closing  of 
the  Merger.  NEES  and  EUA  have  an  application 
pending  (File  No.  9537)  for  NEES  to  acquire  all  of 
the  outstanding  voting  securities  of  EUA. 
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Grid's  existing  nonutility  activities, 
businesses  and  investments;  (e)  to  retain 
NEES'  nonutility  businesses;  and  (f)  that 
the  Commission  find  that  the 
hitermediate  Companies  are  not 
"holding  companies"  for  purposes  of 
section  11(b)(2)  of  the  Act. 

Following  consummation  of  the 
Merger,  National  Grid  will  register  with 
the  Commission  as  a  holding  company 
imder  section  5  of  the  Act.  NEES  is 
currently  a  holding  company  registered 
imder  section  5  of  the  Act  and  will 
remain  registered  following 
consimimation  of  the  Merger.  ^  In  - 
addition,  the  Intermediate  Companies 
will  each  register  as  holding  companies 
imder  the  Act. 

National  Grid  and  Subsidiaries 

National  Grid  is  a  public  limited 
company  formed  in  1989  imder  the  laws 
of  England  and  Wales.  Other  than  the 
Intermediate  Companies,  National  Grid 
currently  has  one  direct  subsidiary 
National  Grid  Holdings  pic.  ("National 
Grid  Holdings").  National  Grid  Holdings 
was  formed  under  the  laws  of  England 
and  Wales  to  serve  as  a  holding 
company  over  National  Grid  Company 
pic  ("National  Grid  Company"),  a  utility 
company,  and  the  other  subsidiaries  of 
National  Grid  that  would  not  be  in  the 
NEES  of  ownership.  Prior  to 
consummation  of  the  Merger,  National 
Grid  Holdings  will  file  a  notification  of 
a  foreign  utility  company  status  a 
quEdity  as  a  FUCO  within  the  meaning 
of  Section  33  of  the  Act.  The  parties 
expect  that  National  Grid  Holdings  will 
retain  this  status  following  the  Merger. 

National  Grid  Holdings'  other  direct 
subsidiaries  are:  National  Grid 
Insurance  Limited;  National  Grid 
International  Limited;  The  National 
Grid  Group  Quest  "Srustees  Limited; 
NGG  Telecoms  Holdings  Limited;  and 
Natgrid  Finance  Holdings  Limited. 

National  Grid  Company  is  the  only 
electric  transmission  company  in 
England  and  Wales.^  It  now  owns  4,300 
miles  of  overhead  transmission  lines 
and  400  miles  of  imdergroimd  cables, 
all  in  England  and  Wales,  as  well  as 
interconnections  with  Scotland  and 
France.  The  principal  functions  of 
National  Grid  Company  in  the 


3  As  more  particularly  described  below,  NEES 
will  be  merged  into  NGG  Holdings.  Inc.  with  NGG 
Holdings,  Inc.  as  the  surviving  entity.  All  references 
to  NEES  in  this  notice  are  to  NEES  and  its  potential 
corporate  successor. 

♦  As  part  of  the  United  Kingdom  government's 
privatization  efforts,  the  Central  Electricity 
Generating  Board,  which  owned  and  operated  the 
vast  majority  of  electric  generation  and 
transmission  facilities  in  England  and  Wales,  was 
split  into  three  competing  generation  companies, 
and  an  independent  transmission  company,  which 
is  now  National  Grid  Company. 


competitive  British  power  supply 
market  are  to:  (a)  Provide  transmission 
services  on  a  for-profit,  non- 
discriminatory basis,  (b)  maintain  and. 
make  all  needed  improvements  to 
optimize  access  to  the  transmission 
system;  (c)  procitfe  ancillary  services  on 
the  transmission  system;  (d)  match 
demand  and  supply;  (e)  manage  the 
daily  system  of  half-hourly  bids  for 
competing  generators;  and  (f)  calculate 
market  prices  and  makethe  payments 
due  from  each  day's  energy  trading. 
National  Grid  Company  is  subject  to 
regulatory  controls  overseen  by  the 
United  Kingdom's  Director  General  of 
Electricity  Supply  with  regard  to  the 
prices  it  may  charge  for  transmission 
services  in  England  and  Wales. 
Transmission  price  control 
arrangements  are  in  effect  for  National 
Grid  Company  and  are  expected  to 
remain  in  force  imtil  March  31,  2001. 

National  Grid  Insurance  Limited  is  an 
insurance  subsidiary  formed  in 
connection  with  the  self-insured 
retention  of  National  Grid  Company's 
transmission  assets.  National  Grid 
International  Limited  is  an  intermediate 
holding  company  for  certain  of  the 
overseas  activities  of  national  Grid.* 
These  activities  include  automated 
meter  reading  and  billing, 
telecommunications  and  electric 
transmission  and  distribution.  The 
National  Grid  Group  Quest  Trustees 
Limited  is  the  trustee  company  for 
National  Grid's  qualifying  employee 
share  ownership  trust.  NGG  Telecoms 
Holdings  Limited  Indirectly  holds 
National  Grid's  interest,  ourently  at 
48.3%,  in  Energis  pic  ("Energis"),  a 
telecommunications  company  that 
focuses  on  the  business  marketplace  in 
the  United  Kingdom.  Natgrid  Finance 
Holdings  Limited  is  an  intermediate 
holding  company  for  entities  that 
provide  financial  management  services 
to  National  Grid. 

National  Grid's  ordinary  shares  are 
listed  on  the  London  Stock  Exchange 
("LSE").«  According  to  a  report  filed  by 


'Some  of  these  activities  are  pursued  in  the 
United  States  by  Teldata  International  Limited  and 
National  Grid  USA  Inc..  first-tier  subsidiaries  of 
National  Grid  International  Limited.  Through  its 
subsidiaries  Teldata  Inc.  and  First  Point  Services 
Inc.,  Teldata  International  Limited  provides 
metering  and  billing  services  to  electric,  gas  and 
water  utilities  and  energy  service  providers. 
National  Grid  USA  Inc.  was  formed  to  investigate 
potential  opportunities  in  the  United  States  market 
for  National  grid.  No  other  National  Grid  companies 
conduct  operations  in  the  U.S. 

*  National  grid  has  an  unsponsored  American 
depositary  Receipt  ("ADR")  program  under  which 
a  relatively  small  amount  of  its  shares  trade  in  the 
United  States  as  ADRs.  National  Grid  is  preparing 
the  necessary  documentation  which  will  enable  it 
to  become  listed  on  a  public  exchange  in  North 
America  through  a  full  ADR  program  sometime 
prior  to  the  closing  of  this  transaction. 


National  Grid  with  the  Commission  on 
October  4, 1999  in  accordance  with 
section  12(b)  of  the  Securities  Exchange 
Act  of  1934  on  Form  20-F,  there  were 
1,478,080,576  ordinary  shares  and  one 
special  share ''  issued  as  of  September 
15, 1999.  As  of  the  fiscal  year  ended 
March  31, 1999,  National  Grid  had 
revenues,  net  income  and  assets  of  S2.49 
billion,  $1.65  billion  and  S8.35  billion, 
respectively." 

NEES  and  Subsidiaries 

NEES  is  a  registered  holding  company 
organized  as  a  voluntary  association 
under  the  laws  of  the  Commonwealth  of 
Massachusetts,  The  NEES  system  covers 
more  than  4,500  square  miles  with  a 
population  of  approximately  3  million. 
NEES  owns  all  of  the  voting  securities 
of  four  electric  distribution  subsidiaries, 
Massachusetts  Electric  Company 
("Mass.  Electric"),  The  Narragansett 
Electric  Company  ("Narragansett"). 
Granite  State  Electric  Company 
("Granite  State")  and  Nantucket  Electric 
Company  ("Nantucker").  In  addition. 
NEES  has  four  other  electric  utility 
subsidiaries:  New  England  Power 
Company  ("NEP");  New  England 
Electric  Transmission  ("NEET");  New 
England  Hydro-Transmission 
Corporation  ("N.H.  Hydro");  and  New 
England  Hydro-Transmission  Electric 
Company  ("Mass.  Hydro").^ 


'This  special  share  is  owned  by  the  government 
of  the  United  Kingdom  and  is  commonly  referred 
to  as  the  "goldem  share"  in  National  Grid.  The 
golden  share  is  a  single  non-voting  share  that 
prevents  amendments  to  National  Grid's 
Memorandum  and  Articles  of  Association  without 
the  consent  of  the  holder  of  the  golden  share.  The 
Memorandum  and  Articles  of  Association  contain 
restrictions  on  certain  classes  of  persons  holding 
more  than  a  prescribed  shareholding  in  National 
Grid  (as  the  indirect  holder  of  the  England  and 
Wales  transmission  License  through  The  National 
Grid  Company).  In  particular,  the  Memorandum 
and  Articles  of  Association  restrict  companies  that 
trade  electricity  in  England  and  Wales  from  owning 
more  than  1%  of  the  shares  of  National  grid  and 
also  requires  that  no  party  may  own  more  than  15% 
of  National  Grid's  shares.  The  golden  share  is  a 
means  to  preserve  the  status  of  national  Grid  as  an 
independent  provider  of  transmission  services. 

"All  figures  are  presented  on  a  U.S.  Generally 
Accepted  Accounting  Procedures  ("GAAP")  basis. 
The  figures  for  revenues  and  net  income  were 
translated  into  dollars  using  a  rate  of  U.S.  SI. 65  for 
one  pound  (Noon  Buying  Rate  on  the  last  business 
day  of  each  month  during  the  year  ended  March  31 . 
1999).  and  the  figure  for  assets  was  translated  using 
a  rate  of  U.S.  $1.61  for  one  pound  (Noon  Buying 
Rate  on  March  31,  1999).  Consistent  vnth  U.S. 
GAAP,  National  Grid's  share  of  joint  ventiues  and 
associates'  businesses  is  included  in  net  income 
and  assets  but  is  omitted  from  revenues.  For  the 
year  ended  March  31, 1999,  National  Grid's 
investment  in  Eneigis  accounted  for  $36  million  of 
National  Grid's  net  income  (calculated  in  the  same 
manner  as  overall  revenue). 

''NEES  owns  certain  percentages,  represented  in 
parentheses,  of  the  outstanding  voting  securities  of 
the  following  utility  subsidiaries:  NEP  (99.97%); 
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Mass.  Electric  provides  electric  energy 
to  approximately  980,000  customers  in 
an  area  comprising  approximately  43 
percent  of  Massachusetts.  At  the  end  of 
1998,  Mass.  Electric  had  total  assets  of 
Si. 45  billion,  operating  revenues  of 
$1.49  billion  and  net  income  of  $50.4 
million.  Mass.  Electric  is  subject  to 
regulation  by  the  Federal  Energy 
Regulatory  Commission  ("FERC")  and 
the  Massachusetts  Department  of 
Telecommunications  and  Energy 
("MDTE"). 

Narragansett  provides  electric  energy 
to  approximately  335,000  customers  in 
Rhode  Island.  At  the  end  of  1998. 
Narragansett  had  total  assets  of  $644.1 
million,  operating  revenues  of  $475 
million  and  net  income  of  $32.3  million. 
Narragansett  is  subject  to  regulation  by 
the  FERC,  the  Rhode  Island  Public 
Utility  Commission  ("RIPUC")  and  the 
Rhode  Island  Division  of  Public  Utilities 
and  Carriers  {"RIDIV"). 

Granite  State  provides  electric  energy 
to  approximately  37,000  customers  in 
21  New  Hampshire  communities.  >°  At 
the  end  of  1998,  Granite  State  had  total 
assets  of  $61.8  million,  operating 
revenues  of  $65.7  million,  and  net 
income  of  $3.2  million.  Granite  State  is 
subject  to  regulation  by  the  FERC  and 
the  New  Hampshire  Public  Utilities 
Commission  ("NHPUC"). 

Nantucket  provides  electric  utility 
service  at  retail  to  approximately  10,000 
customers  on  Nantucket  Island  in 
Massachusetts.  At  the  end  of  1998, 
Nantucket  had  total  assets  of  $44 
million,  operating  revenues  of  $15.1 
million,  and  net  income  of  $567,000. 
Nantucket  is  subject  to  regulation  by  the 
FERC  and  the  MDTE. 

NEP  is  also  a  holding  company 
because  it  owns  more  than  ten  percent 
of  the  outstanding  voting  securities  of 
Vermont  Yankee  Nuclear  Power 
Corporation,  the  licensed  operator  of  the 
Vermont  Yankee  nuclear  facility.  ^^  At 
the  end  of  1998,  NEP  had  total  assets  of 
$2.41  billion,  operating  revenues  of  $1.2 
billion  and  net  income  of  $122.9 
million.  NEP  is  subject  to  regulation  by 


N.H.  Hydro  (53.97%);  and  Mass.  Hydro  (53.97%). 
All  of  NEES'  other  utility  subsidiaries  are  wholly 
owned  by  NEES. 

'0  Granite  State  also  provides  a  range  of  energy 
and  energy-related  services,  including:  sales  of 
electric  energy,  audits,  power  quality,  fuel  supply, 
repair,  maintenance,  construction,  design, 
engineering  and  consulting. 

"NEP  also  has  minority  interests  in  Yankee 
Atomic  Electric  Company,  Maine  Yankee  Atomic 
Power  Company  and  Connecticut  Yankee  Atomic 
Power  Company,  all  of  which  have  permanently 
ceased  operations.  As  a  holding  company,  NEP  is 
exempt  form  registration  under  the  Act.  See  Yankee 
Atomic  Electric  Company,  Holding  Co.  Act  Release 
no.  13048  (Nov.  25,  1955);  Connecticut  Yankee 
Atomic  Power  Company.  Holding  Co.  Act  Release 
No.  14768  (Nov.  15,1963). 


the  FERC,  the  Nuclear  Regidatory 
Commission  ("NRC"),  the  RIDIV,  the 
MDTE,  the  NHPUC,  the  Vermont  Public 
Service  Board  ("VPSB")  the  Connecticut 
Department  of  Public  Utility  Control 
("CDPUC").  and  the  Maine  Public 
Utilities  Commission. 

NEET  owns  and  operates  a  direct 
current/alternating  current  converter 
terminal  facility  for  the  first  phase  of  the 
Hydro-Quebec  and  New  England 
intercormection  ("Interconnection")  as 
well  as  six  miles  of  high  voltage  direct 
current  transmission  line  in  New 
Hampshire.  N.H.  Hydro  operates  121 
miles  of  high-voltage  direct  current 
transmission  line  in  New  Hampshire  for 
the  second  phase  of  the  Interconnection, 
extending  to  the  Massachusetts  border. 
Mass.  Hydro  operates  a  direct  current/  . 
alternating  current  terminal  and  related 
facilities  for  the  second  phase  of  the 
Interconnection  and  12  miles  of  high- 
voltage  direct  current  transmission  line 
in  Massachusetts. 

In  addition  to  its  utility  subsidiaries, 
NEES  has  the  following  nonutility 
subsidiaries:  New  England  Power 
Service  Company  ("Service  Company"); 
New  England  Hydro  Finance  Company, 
Inc.;  NEES  Communication,  Inc. 
("NEESCom");  NEES 
Telecommunications  Corp.;  NEES 
Global,  Inc.  ("NEES  Global");  NEES 
Energy,  Inc.  ("NEES  Energy");  AlIEaeTgy 
Marketing  Company,  L.L.C. 
("/U/Energy");  Texas  Liquids,  L.L.C. 
("Texas  Liquids");  AEDR  Fuels  L.L.C. 
("AEDR");  Weatheride  USA 
("Weatheride");  Texas-Ohio  Gas,  Inc.; 
Granite  State  Energy,  Inc.  ("Granite 
State");  Metro  West  Realty,  L.L.C.;  25 
Research  Drive,  L.L.C.;  New  England 
Energy,  Inc.;  and  Nexus  Energy 
Software,  Inc.  ("Nexus")."  NEES  also 
holds  a  0.8%  ownership  interest  in 
UNTTIL  Company  ("Unitil"),  which  is 
registered  holding  company 
headquartered  in  New  England.^^ 

New  England  Power  Service 
Company,  provides  a  variety  of 
administrative  and  consulting  services 
for  the  NEES  system  under  a  service 
agreement  approved  by  the  Commission 
in  accordance  with  the  requirements  of 
rule  90  under  the  Act.  New  England 
Hydro  Finance  Company,  Inc.,  which  is 
owned  in  equal  shares  by  Mass.  Hydro 
and  N.H.  Hydro,  provides  the  debt 


financing  required  by  the  owners  to 
fund  the  capital  costs  of  their 
participation  in  the  Interconnection. 
NEES  Communication,  Inc.  is  an  exempt 
telecommunications  company  that 
provides  telecommunications  and 
information-related  goods  and  services. 
NEES  telecommunications  Corp.  is 
wholly  owned  by  NEESCom  and  is 
presently  inactive.  NEES  Global 
provides  consulting  services  and 
product  licenses  to  imafiiliated  utilities 
in  the  area  of  electric  utility 
restructuring  and  customer  choice. 
NEES  Energy,  Inc.  owns  ninety  nine 
percent  of  the  voting  securities  of 
AlIEnetgy,^*  which  markets  energy 
products  and  provides  a  wide  range  of 
energy-related  services  to  customers  in 
the  competitive  power  markets  of  New 
England  and  New  York.  Texas  Liquids 
engages  principally  in  the  marketing 
and  sale  of  propane  and  energy  in  the 
New  Jersey  area.  AEDR  is  principally 
engaged  in  the  home  heating  oil 
business.  Weatheride  is  engaged  in 
providing  energy  management,  demand 
side  management,  technical  services 
and  utility  hedging  services.  Metro  West 
Realty,  L.L.C.  conducts  real  estate 
investment  and  management  activities. 
25  Research  Drive,  L.L.C.  was  formed  to 
fecilitate  the  proposed  acquisition  of 
Eastern  Utilities  Associates.  New 
England  Energy,  Inc.  is  currently 
inactive.  Nexus  develops  and  licenses 
its  software  to  utilities  and  operates  a 
website  which  targets  energy  consumers 
for  the  purpose  of  helping  them  make 
energy  choices.^s 

NEES  Common  Stock  is  listed  on  the 
New  York  Stock  Exchange  and  the 
Boston  Stock  Exchange.  As  of  December 
31, 1998,there  were  59,171,015  shares  of 
NEES  Common  stock  outstanding.  On  a 
consolidated  basis  at  the  end  of  1998, 
NEES  had  total  assets  of  $5.07  billion, 
net  utiUty  assets  of  $2.5  billion,  total 
operating  revenues  of  $2.42  billion, 
utility  operating  revenues  of  $2,24 
billion,  and  net  income  of  $190  million. 

The  Proposed  Merger  and  Subsequent 
Corporate  Structure 

In  accordance  with  an  Agreement  and 
Plan  of  Merger  ("Merger  Agreement"), 
dated  as  of  December  11, 1998  by  and 
among  National  Grid,  NGG  Holdings, 
LLC,  a  Massachusetts  limited  liability 


"  AH  of  these  subsidiaries  are  either  directly  or 
indirectly  wholly  owned  by  NEES,  except  for  (a) 
Nexus  in  which  NEES  Global  has  a  40.3% 
ownership  interest,  (b)  AEDR,  in  which  Texas 
Liquids  has  a  fifty  percent  voting  interest,  and  (c) 
Weatheride,  in  which  Texas  Liquids  has  a  ten 
percent  voting  interest. 

"  NEES  acquired  the  Unitil  interest  in  exchange 
for  NEES's  interest  in  Fitchburg  Gas  and  Electric 
Company  when  that  company  was  merged  with 
UnitU. 


^*  NEES  Global  owns  the  remaining  one  percent. 

>s  In  addition  to  these  nonutility  subsidiaries, 
NEES  Global  has  a  4%ownership  interest  in 
Monitoring  Technologies,  Inc.  ("MTC")  and  a 
voting  interest  of  4.67%  in  Separation 
Technologies,  Inc.  ("STI").  MTX^  designs,  develops, 
manufactures  and  markets  microprocessor-based 
products  that  monitor  wear  and  forecast  failure  of 
components  in  machinery.  STI  is  a  provider  of  ash 
processing  equipment,  project  financing,  operations 
and  marketing  services  related  to  its  equipment. 
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company  and  a  wholly  owned 
subsidiary  of  National  Grid,  and  NEES, 
NEES  will  become  an  indirect,  wholly 
owned  subsidiary  of  National  Grid.  The 
Merger  will  be  accomplished  in  several 
steps.  Specifically,  NEES  will  merge 
with  and  into  NGG  Holdings,  LLC,  with 
NEES  as  the  surviving  entity,  and  then 
merge  again  into  another  to-be-formed 
limited  liability  company  (which 
survives),  which  in  turn  will  merged 
into  NGG  Holdings,  Inc.  with  NGG 
Holdings,  Inc.  as  the  surviving  entity. 

As  consideration  for  each  common 
share  of  NEES  outstanding  at  the  time 
of  the  Merger,  NEES  shareholders  will 
receive  $53.75  per  share  in  cash.  This 
cash  payment  will  increase  by 
$0.003288  per  share,  up  to  $0.60  per 
share,  for  each  day  that  the  Merger 
closing  is  delayed  longer  than  six 
months  after  NEES  shareholders 
approve  the  Merger.  ^^  NEES 
shareholders  will  not  obtain  any  stock 
consideration  from  National  Grid  in  the 
Merger.  Applicants  state  that  the  Merger 
is  expected  to  have  no  effect  on  the 
outstanding  public  debt  and  preferred 
securities  of  the  NEES  Subsidiary 
Companies.'^ 

National  Grid  intends  to  establish  the 
Intermediate  Companies  ^"  as 
intermediate  holding  companies  in  the 
corporate  structure  between  National 
Grid  and  NEES.  The  purpose  of  this 
structure  is  to  permit  boUi  reinvestment 
and  repatriation  of  the  profits  of  NEES 
in  a  tax  efficient  manner.  These  entities 
exist  primarily  for  the  purpose  of 
creating  an  economically  efficient  and 
viable  structure  for  the  transaction  and 
the  ongoing  operations  of  NEES. 
Applicants,  however,  note  that  certain 
adjustments  in  this  structure  may  be 
necessary  to  reflect  tax  and  accounting 
changes  as  well  as  management 
decisions  prior  to  consummation  of  the 
Merger. 

Section  11(b)(2)  requires,  in  effect, 
that  a  registered  holding  company  may 
not  have  as  an  indirect  subsidiary  a 
company  which  is  itself  a  holding 
company  as  defined  in  the  Act.  Section 
2(a)(7),  which  defines  what  constitutes 
a  holding  company  within  the  meaning 
of  the  Act,  provides  that  the 
Commission  may,  imder  certain 
circiunstances,  determine  that  a 
company  is  not  a  holding  company  as 
defined  in  that  section.  Applicants 
propose  that  the  Intermediate 


>•  NEES  Shareholders  approved  the  Merger  on 
May  3. 1999. 

"  NEES  currently  has  no  public  security  holders 
other  than  common  stockholders. 

'•Applicants  note  that  there  will  be  no  third 
party  interests,  including  lenders,  minority  equity 
interest  holders  or  customers,  in  the  Intermediate 
Companies. 


Companies  not  be  deemed  holding 
companies  under  section  2(a)(7),  solely 
for  purposes  of  section  11(b)(2). 

Following  consummation  of  the 
Merger,  National  Grid  will  file  under 
section  5  as  a  registered  holding 
company,  with  NEES  as  an  indirect 
wholly  owned  subsidiary  registered 
holding  company.  National  Grid  will 
seek  to  qualify  National  Grid  Holdings 
as  a  foreign  utility  company  within  the 
meaning  of  section  33  of  the  Act. 
Applicants  maintain  that,  as  a  FUCO, 
National  Grid  Holdings  will  be  exempt 
from  all  provisions  of  the  Act,  except  as 
provided  in  section  33.  In  this  regard. 
Applicants  seek  confirmation  that 
National  Grid's  investment  in  National 
Grid  Holdings  at  the  time  of 
consummation  of  the  Merger  will  not  be 
couinted  toward  the  limitation  on 
"aggregate  investment"  for  purposes  of 
rule  53  under  the  Act.  In  addition, 
national  Grid  will  seek  to  qualify  NGG 
Telecoms  Limited  and  certain 
subsidiaries  of  National  Grid 
International  Limited  as  exempt 
telecommunications  companies  within 
the  meaning  of  section  34  of  the  Act. 

Following  consimmiation  of  the 
Merger.  NEES  Common  Stock  will  be 
deregistered  imder  the  Securities 
Exchange  Act  of  1934,  as  amended,  and 
delisted  from  the  New  York  Stock 
Exchange  and  the  Boston  Stock 
Exchange.  The  NEES  Agreement  and 
Declaration  of  Trust  will  be  replaced  by 
corporate  bylaws  for  the  surviving  entity 
in  die  Merger.  1^  The  Merger  Agreement 
provides  that  the  headquarters  of  NEES 
will  remain  in  Massachusetts,  with 
offices  for  utility  operations  in 
Massachusetts,  Rhode  Island  and  New 
Hampshire.  The  post-Merger  NEES 
board  of  directors  will  be  comprised  of 
up  to  nine  members  designated  from 
among  the  officers  of  National  Grid  and 
NEES,  as  mutually  agreed  by  National 
Grid  and  NEES.  The  Merger  Agreement 
provides  that  the  chief  executive  officer 
of  NEES  and  an  additional  director  of 
NEES,  each  a  United  States  citizen,  will 
serve  on  National  Grid's  board  of 
directors.  In  addition,  the  then-current 
outside  directors  of  NEES  will  be 
appointed  to  an  advisory  board  to  be 
maintained  for  at  least  two  years  after 
the  effectiveness  of  the  Merger.  The 
function  of  the  advisory  board  will  be  to 
advise  the  surviving  entity's  board  of 
directors  with  respect  to  general 
business  opportunities  and  activities  in 


the  surviving  entity's  market  area  as 
well  as  customer  relations  issues. 

Financing  the  Merger 

National  Grid  intends  to  finance  the 
acquisition  of  NEES  through  a 
combination  of  borrowings  under 
existing  bank  facilities  and  other 
internal  cash  sources.  It  is  expected  that 
the  acquisition  price  will  be 
approximately  $3.2  billion.  On  March  5, 
1999,  National  Grid  entered  into  a  fully 
committed  bank  facility  providing  for 
up  to  $2,750  billion  in  borrowings.  The 
facility  has  a  maturity  of  three  to  five 
years.  Applicants  seek  confirmation  that 
National  Grid's  borrowing  imder  this 
credit  facility  for  purposes  of  financing 
the  Merger  would  be  permissible  under 
the  Act.z" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

[FR  Doc.  99-27037  Filed  10-15-99;  8:45  am] 
BILUNG  CODE  aOIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

Small  Business  Investment  Company; 
Computation  of  Alternative  Maximum 
Annual  Cost  of  Money  to  Small 
Businesses 

13  CFR  107.855  limits  the  maximum 
annual  Cost  of  Money  (as  defined  in  13 
CFR  107.50)  that  may  be  imposed  upon 
a  Small  Business  in  connection  with 
Financing  by  means  of  Loans  or  through 
the  purchase  of  Debt  Securities.  The 
cited  regulation  incorporates  the  term 
"Debenture  Rate",  which  is  defined  in 
13  CFR  107.50  as  the  interest  rate,  as 
published  from  time  to  time  in  the 
Federal  Register  by  SB  A,  for  ten  year 
debentures  issued  by  Licensees  and 
fimded  through  public  sales  of 
certificates  bearing  SBA's  guarantee. 

Accordingly,  Licensees  are  hereby 
notified  that  effective  the  date  of 
publication  of  this  Notice,  and  until 
further  notice,  the  Debenture  Rate,  plus 
the  1  percent  annual  fee  which  is  added 
to  this  Rate  to  determine  a  base  rate  for 
computation  of  maximum  Cost  of 
Money,  is  8.22  percent  per  annum. 

13  CFR  107.855  does  not  supersede  or 
preempt  any  applicable  law  imposing 
an  interest  ceiling  lower  than  the  ceiling 
imposed  by  its  own  terms.  Attention  is 
directed  to  Section  308(i)  of  the  Small 


'«  Although  it  is  anticipated  that  NGG  Holdings 
will  be  the  surviving  entity  in  the  Merger. 
Applicants  currently  intend  to  convert  the 
surviving  entity  into  a  more  conventional  business 
corporation,  which  Applicants  anticipate  will  have 
the  name  NEES  Holdings,  Inc. 


2° National  Grid,  NGG  Holdings,  the  Intermediate 
Companies.  NEES  and  NEES's  subsidiaries  have 
filed  an  application  before  the  Commission  (File 
No.  70-9519),  requesting  authority  to  engage  in  a 
variety  of  post-merger  financing  and  related 
transactions. 
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Business  Investment  Act  of  1958,  as 
amended,  regarding  that  law's  Federal 
override  of  State  usury  ceilings,  and  to 
its  forfeiture  and  penalty  provisions. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  small  business 
investment  companies) 

Dated:  October  7, 1999. 
Don  A.  Christensen, 
Associate  Administrator  for  Investment. 
(FR  Doc.  99-27028  Filed  10-15-99;  8:45  am) 

BHXMOCOOE  802S-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Faderal  Aviation  Administration 

Approval  of  Noisa  Compatibility 
Program,  Salt  lMk»  City  Intamational 
Airport,  Salt  l^iw  City,  UT 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  noise  compatibility 
program  submitted  by  the  Executive 
Director  of  Salt  Lake  City  International 
Airport  under  the  provisions  of  49 
U.S.C.  Sec.  47504(b)  and  14  CFRPart 
150.  These  findings  are  made  in 
recognition  of  the  description  of  federal 
and  non-federal  responsibilities  in 
Senate  Report  No.  96-52  (1980). 
On  March  10, 1999,  the  FAA 
determined  that  the  noise  exposiu-e 
maps  submitted  by  the  Executive 
Director  under  Part  150  were  in 
compliance  with  applicable 
requirements.  On  September  3, 1999, 
the  Acting  Associate  Administrator  for 
Airports  approved  the  Salt  Lake  City 
International  Airport  noise 
compatibility  program.  All  but  four  of 
the  program  elements  were  approved. 
EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  approval  of  the  Salt  Lake  City 
International  Ai]||^  noise 
compatibility  program  is  September  3, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  G.  Ossenkop;  Federal  Aviation 
Administration;  Northwest  Mountain 
Region:  Airports  Division,  ANM-611; 
1601  Lind  Avenue,  SW,  Renton, 
Washington,  98055-4056.  Docimients 
reflecting  this  FAA  action  may  be 
reviewed  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  program  for  Salt  Lake  City 
International  Airport,  effective 
September  3, 1999.  Under  49  U.S.C.  Sec. 
47504(a),  an  airport  operator  who  has 


previously  submitted  a  noise  exposure 
map  may  submit  to  the  FAA  a  noise 
compatibility  program  which  sets  forth 
the  measures  taken  or  proposed  by  the 
airport  operator  for  the  reduction  of 
existing  noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
land  uses  within  the  area  covered  by  the 
noise  exposure  maps.  Title  49  U.S.C. 
Sec.  47503(a)(1)  requires  such  a  program 
to  be  developed  in  consultation  with 
interested  emd  affected  parties  including 
the  state,  local  commimities, 
government  agencies,  airport  users,  and 
FAA  personnel. 

Eacn  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  Part 
150  is  a  local  program,  not  a  federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  Part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
Part  150  and  the  Act  and  is  limited  to 
the  following  determinations: 

a.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procediu«s  of  FAR  Part 
150. 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  aroimd  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses. 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 

,  preempted  by  the  Federal  Government. 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  Ihe  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  Part  150,  Section  150.5.  Approval 
is  nor  a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  a  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be 
required,  and  an  FAA  decision  on  the 
request  may  require  an  environmental 


assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  fiinding  from  the 
FAA.  Where  Federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  District 
Office  in  Denver,  Colorado. 

The  Executive  Director  of  Salt  Lake 
City  International  Airport  submitted  to 
the  FAA  the  noise  exposure  maps, 
descriptions,  and  other  dociunentation 
produced  during  the  noise  compatibility 
planning  study  conducted  at  SaJt  Lake 
City  International  Airport.  The  Salt  Lake 
City  International  Airport  noise 
exposure  maps  were  determined  by 
FAA  to  be  in  compliance  with 
applicable  requirement?  on  March  10, 
1999.  Notice  of  this  determination  was 
published  in  the  Federal  Register  on 
March  25, 1999. 

The  Salt  Lake  City  International 
Airport  noise  compatibility  program 
contains  a  proposed  noise  compatibility 
program  comprised  of  actions  designed 
for  phased  implementation  by  airport 
management  and  adjacent  jurisdictions 
fi-om  the  date  of  study  completion  to  the 
year  2003.  It  is  requested  that  the  FAA 
evaluate  and  approve  this  material  as  a 
noise  compatibility  program  as 
described  in  49  U.S.C.  Sec.  47504(a). 
The  FAA  began  its  review  of  the 
program- on  March  10, 1999,  and  was 
required  by  a  provision  of  49  U.S.C.  Sec. 
47504(b)  to  approve  or  disapprove  the 
program  within  180  days  (other  than  the 
use  of  new  flight  procedures  for  noise 
control).  Failure  to  approve  or 
disapprove  such  program  within  the 
180-day  period  shall  be  deemed  to  be  an 
approval  of  such  program. 

"The  submitted  program  contained  17 
proposed  actions  for  noise  mitigation  on 
and  off  the  airport.  Noise  Abatement 
measures  2  and  3  were  approved  in  part, 
and  disapproved  in  part  for  purposes  of 
Part  150.  Noise  Abatement  measures  6 
and  7  were  disapproved  for  purposes  of 
Part  150  pending  submission  of 
sufficient  information  to  make  an 
informed  analysis  regarding  the  noise 
benefits  contributed  by  these  measures 
to  the  overall  NCP. 

The  FAA  completed  its  review  and 
determined  that  the  procedural  and 
substantive  requirements  of  49  U.S.C; 
Sec.  47504(b)  and  FAR  150  have  been 
satisfied.  The  overall  program,  therefore, 
was  approved  by  the  Acting  Associate 
Administrator  for  Airports  effective 
September  3,  1999. 

"These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Acting  Associate  Administrator 
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for  Airports  on  September  3, 1999.  The 
Record  of  Approval,  as  well  as  other 
evaluation  materials  and  the  documents 
comprising  the  submittal  are  available 
for  review  at  the  FAA  office  listed  above 
and  at  the  administrative  offices  of  the 
Salt  Lake  Qty  International  Airport. 

Issued  in  Renton,  Washington  on  October 
1, 1999. 

Lowell  H.  Johnson, 
Manager,  Airports  Division  Northwest 
Mountain  Region. 
(FR  Doc.  99-26953  Filed  10-15-99;  8:45  am) 

BILLMG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Acthrlty  Under  0MB  Review 

agency:  Federal  Highway 
Administration,  DOT. 
ACTKm:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  information  collection  was 
published  on  May  21, 1999  (64  FR 
27850].  « 

DATES:  Comments  must  be  submitted  on 
or  before  November  17,  1999. 
FOR  FURTHER  INFORMATtON  CONTACT:  Ms. 
Susan  Liss,  (202)  366-5060,  Office  of 
Highway  Policy  Information,  Federal 
Highway  Administration,  400  7th  Street, 
SW.,  Washington,  DC  20590-0001. 
Office  hours  are  from  9:15  a.m.  to  5:45 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Title:  2000  Nationwide  Personal 
Transportation  Survey  (NPTS). 

OWB  Number:  2125-0545. 

Type  of  Request:  Reinstatement  of  an 
expired  information  collection. 

Affected  Public:  Individual  members 
of  the  public.  The  household  is  the  imit 
of  observation,  and  approximately 
25,000  households  wiU  complete  the 
survey. 

Abstmct:  The  NPTS  is  conducted 
periodically  on  behalf  of  the  Department 
of  Transportation  (DOT)  to  obtain 
information  on  the  amount  and  nature 
of  personal  travel  on  all  modes  by  the 


American  public  and  how  travel  is 
changing  over  time.  The  information  in 
the  survey  is  used  by  FHWA  and  other 
DOT  administrations  to  evaluate  travel 
patterns  in  terms  of  the  mobility  of 
various  subgroups;  the  safety  of  vehicle 
drivers  and  passengers  and  pedestrians; 
the  role  of  travel  in  economic 
productivity;  and  maintaining  our 
mobility  while  protecting  the  human 
and  natural  environment.  Many  changes 
in  travel  and  the  related  social  patterns, 
such  as  the  aging  of  the  baby  boomers, 
require  that  the  DOT  update  the 
personal  travel  data  on  a  periodic  basis. 
Changes  in  household  composition,  the 
role  of  women,  the  location  of 
residences  and  workplaces,  and  unique 
travel  issues  of  the  elderly  are  reflected 
in  changes  in  local  and  long-distance 
travel.  This  survey  will  be  coordinated 
with  the  American  Travel  Survey  (ATS), 
conducted  by  the  Biireau  of 
Transportation  Statistics,  which  collects 
data  on  longer  trips  of  approximately  50 
miles  or  more  over  a  one-month  period. 
The  data  collected  in  the  NPTS  and  the 
ATS  will  allow  transportation 
professionals  at  the  Federal,  state  and 
metropolitan  levels  to  make  informed 
decisions  about  policies  and  plans. 

Frequency:  The  survey  will  be 
conducted  once  during  the  period  from 
July  2000  through  August  2001.  This 
survey  was  last  conducted  in  1995, 

Estimated  Burden:  The  estimated 
burden  per  household  averages  70 
minutes,  which  includes  interviewing 
an  average  of  2.6  persons  per  household. 
The  burden  per  person  averages  20 
minutes  for  the  interview  and  another  7 
minutes  for  keeping  the  diary  and 
writing  the  odometer  readings. 
Including  a  pretest,  the  total  estimated 
annual  burden  is  31,122  hours. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW., 
Washington,  DC  20503,  Attention:  DOT 
Desk  Officer.  Comments  are  invited  on: 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Department,  including  whether  the 
information  will  have  practical  utility; 
the  accuracy  of  the  Department's 
estimate  of  the  burden  of  the  proposed 
information  collection;  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  A  comment  to  OMB  is  most 
effective  if  OMB  receives  it  within  30 
days  of  publication  of  this  Notice. 


Issued  on  October  12, 1999. 
Michael  f.  Vecchietti, 

Director.  Office  of  In  formation  and 

Management  Services. 

(FR  Doc.  99-27091  Filed  10-15-99;  8:45  am) 

BH.LING  CODE  4910-22-P 

DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Applications  for  Modification 
of  Exemption 

agency:  Research  and  Special  Programs 
Administration,  DOT. 
action:  List  of  applications  for 
modification  or  exemptions. 

SUMMARY:  In  accordance  vrith  the 
procedures  governing  the  appUcation 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 
nimibers  with  the  suffix  "M"  denote  a 
modification  request.  These 
applications  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  processing. 
DATES:  Comments  must  be  received  on 
or  before  November  2,  1999. 
ADDRESS  COMMENTS  TO:  Records  Center, 
Research  and  Special  Programs. 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
thplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 
FOR  FURTHER  INFORMATION:  Copies  of  the 
application  are  available  for  inspection 
in  the  Records  Center,  Nassif  Building, 
400  7th  Street  SW,  Washington,  DC  or 
at  http://dms.dot.gov. 

This  notice  of  receipt  of  applications 
for  modification  of  exemptions  is 
published  in  accordance  with  Part  107 
of  the  Federal  hazardous  materials 
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transportation  law  (49  U.S.C.  5117(b); 
49  CFR  1.53(b)). 


Issued  in  Washington,  DC,  on  October  12, 
1999. 

R.  Ryan  Posten, 

Exemptions  Program  Officer.  Office  of 
Hazardous  Materials  Exemptions  and 
Approvals. 


Application  No. 

Docket  No. 

Applicant 

Modification 
of  exeption 

8308-M  

Tradewind  Enterprises,  Inc.,  Hillstwro,  OR  (See  Footnote  1) 

Dyno  Nobel,  Inc.,  Salt  Lake  City,  UT  (See  Footnote  2)  

8308 

8554-M  

f"" 

8554 

8723-M  

Dvno  Nobel.  Inc.,  Salt  Lake  Citv  UT  (See  Footnote  3)    . 

8723 

1 092»-M  

Matheson  Tri-Gas,  ParsiDoanv.  NJ  (See  Footnote  4) 

10929 

1 1327-M  

Phoenix  Servk:es  Limited  Partnership,  Pasadena,  MD  (See  Foot- 
note 5). 
JCI  Jones  Chemicals,  Inc.,  Milford,  VA  (See  Footnote  6) 

11327 

1 1537-M  „.... 

11537 

1 1545-M 

Bemzomatic,  Medina,  NY  (See  Footnote  7) 

11545 

1 1620-M 

CCL  Container  (Advanced  MonoWoc  Aerosol  Div.),  Hermitage,  PA 

(See  Footnote  8). 
Carleton  Technologies,  Inc.,  Orchard  Park,  NY  (See  Footnote  9)  ... 

11620 

12098-M  

RSPA-1 998-3994  .. 

12098 

^  To  tTwdify  the  exemption  to  allow  for  charges  to  the  Health  Physicist's  evaluation  functions  of  on-site  operations  in  the  safe  handling  of  radio- 
active materials. 

2  To  modify  the  exemption  to  i 

3  To  modify  the  exemption  to  i 
*To  modify  the  exemption  to 
*To  modify  the  exemption  to  • 
*To  modify  the  exemption  to 

tain  Class  8  materials. 

^To  modify  the  exemption  to  ; 

*To  modify  the  exemption  to  i 

9  To  modify  the  exemption  to  i 
Division  2.2  compressed  gases. 


allow  for  the  transportatk}n  of  additional  Division  5.1  materials  in  certain  motor  vehicles  and  cargo  tanks. 

allow  for  the  transportation  of  additional  Division  5.1  materials  In  certain  motor  vehicles  and  portable  tanks. 
I  allow  for  the  transportation  of  certain  Division  2.3  materials  In  tanks  cars. 
I  allow  for  the  use  of  an  additional  container  design  type  for  the  transportation  of  regulated  medical  waste. 

include  an  additional  UN31H1  intermediate  bulk  container  as  authorized  packaging  for  the  transportation  of  cer- 

I  allow  for  the  use  of  an  additkinal  container  design  type  for  the  transportation  of  certain  Division  2.1  materials. 
I  allow  for  the  transportation  of  alternate  refrigerants  (Division  2.2)  in  certain  DOT  Specification  20  containers, 
allow  a  change  to  the  mari<ing  requirements  of  a  non-DOT  specification  cylinder  for  the  transportation  of  certain 


(FR  Doc.  99-27114  Filed  10-15-99;  8:45  am] 

BlUmO  COOE  4910-aO-M 

DEPARTMENT  OF  TRANSPORTATION 


Refarch  and  Special  Programs 
Adminiatration 

Offica  of  Hastardoua  Materials  Safety; 
Notica  of  Appllcationa  for  Exemptions 

agency:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  List  of  applicants  for 
exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  subpart  B).  notice  is 


hereby  given  that  the  OfRce  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  "Nature  of 
Application"  portion  of  the  table  below 
as  follows:  1 — Motor  vehicle,  2 — Rail 
freight,  3 — Cargo  vessel,  4 — Cargo 
aircraft  only,  5 — Passenger-carrying 
aircraft. 

DATES:  Comments  must  be  received  on 
or  before  November  17, 1999. 

ADDRESS  COMMENTS  TO:  Records  Center, 
Research  and  Special  Programs, 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  niunber  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 


addressed  stamped  postcard  showing 
the  exemption  application  number. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  applications  (See  Docket 
Nimiber)  are  available  for  inspection  at 
the  New  Docket  Management  Facility, 
PL-401,  at  the  U.S.  Department  of 
Transportation,  Nassif  Building,  400  7th 
Street,  SW,  Washington,  DC  20590  or  at 
http://dms.dot.gov. 

This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  Part  107  of  the  Federal 
hazardous  materials  transportation  law 
(49  U.S.C.  4117(b);  49  CFR  1.53(b)). 

Issued  in  Washington,  DC,  on  October  12, 
1999. 

R.  Ryan  Posten, 

Exemptions  Program  Officer,  Office  of 
Hazardous  Materials  Exemptions  and 
Approvals. 


New  Exemptions 

Application 
No. 

Docket  No. 

Applrcant 

Regulatk>n(s)  affected 

Nature  of  exemption  thereof 

12350-N  

12351-N  

RSPA-1 999-6289 
RSPA-1 999-6290 

BAC  Technologies  Ltd, 
West  Liberty,  OH. 

Nalco/Exxon  Energy 
Chemicals,  LP., 
Freeport,  TX. 

49  CFR  173.302(a)(5), 
173.34,  175.3,  178.46. 

49  CFR  177.834(i)(3) 

To  authorize  the  manufacture,  martdng  and  sale 
of  non-DOT  specification  fiber  reinforced 
piastk:  full  composite  cylinders  for  the  trans- 
portation in  commerce  of  certain  compressed 
ga.ses.  (modes  1 ,  2,  3,  4,  5,) 

To  authorize  an  electronic  monitoring  system 
without  the  physical  presence  of  an  unloader 
within  25  feet  of  cargo  tanks  during  loading 
operations,  (mode  1) 
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Application 
No. 


12353-N 


Docket  No. 


RSPA-1 999-6291 


12354-N 


12355-N 


12356-N 


12357-N 


RSPA-1 999-6292 


RSPA-1 999-6297 


RSPA-1 999-6293 


RSPA-1 999-6300 


12358-N RSPA-1 999-6302 


12359-N 


12360-N 


12361-N 


RSPA-1 999-6304 


RSPA-1 999-6305 


RSPA-1 999-6306 


New  Exemptions— Continued 


Applicant 


Monson  Companies, 
South  Portland,  ME. 


Catholic  Medical  Cen- 
ter, Manchester,  NH. 


Union  Tank  Car  Com- 
pany East  Chicago, 
IN. 

Memorial  Healthcare 
System,  Pembroke 
Pines,  FL. 

PPG  Industries,  Inc., 
Pittsburgh,  PA. 


BIC  Corporation.  Mil- 
ford,  CT. 


Reilly  Industries,  Inc., 
Indianapolis,  IN. 


EMCORE  Corp.,  Som- 
erset, NJ. 


PurePak  Technology 
Corp.,  Gilbert,  AZ. 


Regulat)on(s)  affected 


49CFR  172.203(a), 
177.834(h). 


49CFR  172.101  Col.  8(c), 
173.197. 


49  CFR  179.100-4(8), 
179.200-4(a). 


49  CFR  172.101,  Col.8(c), 
173.197. 


49  CFR  173.243(d) 


49  CFR  172.400. 


49  CFR  173.243(d)  _.. 


49  CFR  173.187 


49  CFR  173.159(f)(1) 


Nature  of  exemptk>n  thereof 


To  authorize  the  unloading  of  certain  Class  8 
and  Division  5.1  liquids  from  UN31H1  and 
UN31H2  Intermediate  Bulk  Containers  with- 
out removing  the  tanks  from  the  vehk^les  on 
which  it  is  transported  and  without  required 
marttings.  (mode  1) 

To  authorize  the  transportation  in  commerce  of 
regulated  medical  waste  classed  in  Division 
6.2,  in  polyethylene  bags  overpacked  in  non- 
DOT  specification  bulk  bins,  (mode  1 ) 

To  authorize  the  transportation  in  commerce  of 
various  hazardous  materials  in  tank  cars 
equipped  with  steel  inspectkxi  port  covers, 
(mode  2) 

To  authorize  the  transportation  in  commerce  of 
Regulated  medical  waste,  Division  6.1,  in  pol- 
yethylene bags  overpacked  in  non-DOT 
specification  bulk  bins,  (mode  1 ) 

To  authorize  the  transportation  in  commerce  of 
toxidkiuid,  corrosive,  organic  n.o.s.,  Division 
6.1  in  UN31H1A'  rigid  plastic  intemiediate 
bulk  containers,  (mode  1 ) 

To  authorize  the  transportation  in  commerce  of 
Lighters  or  Lighter  refills,  Division  2.1,  without 
required  labelling  when  packaged  In  accord- 
ance with  49  CFR.  (mode  1 ) 

To  authorize  the  transportation  in  commerce  of 
Piperidine,  Class  3,  in  DOT  Specification  IM 
101  portable  tanks,  UN31A  intemiediate  Bulk 
Containers  and  DOT  Specification  57  port- 
able tanks  equipped  with  bottom  outlets, 
(mode  1) 

To  authorize  the  transportation  In  commerce  of 
Waste,  pyrophoric  solids,  Inorganic,  n.o.s.. 
Division  4.2,  for  disposal  in  UN1A2  packaging 
that  exceed  the  quantity  limitatwns.  (mode  1) 

To  authorize  the  transportation  in  commerce  of 
Nitric  Acid,  Class  8,  in  specially  designed 
combination  packaging,  (modes  1,2,3) 


Note:  Correction  to  FR  Vol.  68  No.  183,  Wednesday,  September  22,  1999,  Page  51366  "List 
neers  (Modes  of  Transportation)  should  have  read  "1  and  4"  instead  of  "1". 


of  Applications  for  Exemptions"  Autoclave  Engi- 


[FR  Doc.  99-27115  Filed  10-15-99;  8:45  am] 

BILLING  CODE  4910-60-M 

DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  No.  RSPA-99-5143  (Notic*  No.  99- 
11)] 

Safety  Advisory;  High  Pressure 
Aiuminum  Seamless  and  Aluminum 
Composite  Hoop-Wrapped  Cylinders 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION;  Safety  advisory  notice. 

SUMMARY:  Recently,  a  DOT-SAL 
cylinder  made  of  aluminum  alloy  6351- 
T6  ruptured  while  being  filled.  The 
purpose  of  this  notice  is  to  alert  owners, 
users,  and  other  persons  responsible  for 
the  maintenance  of  certain  cylinders 


made  of  aluminiun  alloy  6351-T6  of 
potential  safety  problems  and  to  advise 
them  to  follow  the  precautionary 
measures  outlined  in  this  notice.  Also, 
RSPA  requests  information  on  other 
failures,  if  any,  involving  cylinders 
made  of  aluminum  alloy  6351-T6, 
which  may  not  have  been  previously 
reported  to  the  agency. 
FOR  FURTHER  INFORMATION  CONTACT-: 
Mark  Toughiry  or  Stanley  Staniszewski, 
Office  of  Hazardous  Materials 
Technology,  Research  and  Special 
Programs  Administration.  U.S. 
Department  of  Transportation,  400 
Seventh  Street  SW,  Washington  DC 
20590-0001;  telephone  number  (202) 
366-4545;  or  by  E-mail  to 
"rules@rspa.dot.gov"  and  referring  to 
the  Docket  and  Notice  numbers  set  forth 
above. 

SUPPLEMENTARY  INFORMATION:  RSPA 
("we")  has  been  notifie'd  of  the  rupture 
of  a  DOT-3AL  seamless  alimiinum 


cylinder  made  of  aluminum  alloy  6351- 
T6.  The  cylinder  was  manufactured  by 
Luxfer  (USA)  under  exemption  DOT-E 
6498,  in  June  1977,  as  part  of  a  self- 
contained  breathing  apparatus  (SCBA) 
imit.  The  rupture  occurred  in 
Summerfield,  North  Carolina,  while  the 
cylinder  was  being  filled  to  its  marked 
service  pressiu^  of  2,216  pounds  per 
square  inch  gauge  (psig).  We  have 
requested  that  the  manufacturer.  Luxfer 
(USA),  conduct  a  detailed  analysis  on 
this  cylinder  to  determine  the  cause  of 
the  failure. 

To  date,  we  are  aware  of  twelve 
ruptures  within  the  United  States 
involving  DOT-SAL  cylinders  made  of 
aluminum  alloy  6351-T6,  dating  back  to 
September  1986.  Eleven  of  the  ruptured 
cylinders  failed  during  filling.  Analyses 
have  confirmed  that  most  of  these 
cylinders  failed  due  to  sustained  load 
cracking  (SLC)  in  the  neck  and  shoulder 
area  of  the  cylinder. 
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Cylinder  ruptures  pose  risks  of  death, 
serious  personal  injury,  and  property 
damage  that  warrant  special  attention. 
We  provided  precautionary  measures  in 
an  earlier  safety  advisory  notice, 
entitled  "High  Pressure  Aluminum 
Seamless  and  Aluminum  Composite 
Hoop-Wrapped  Cylinders",  (Notice  No. 
94-7.  59  FR  38028,  July  26, 1994) 
concerning  cylinders  made  of  aluminum 
alloy  6351-T6.  In  this  notice,  we 
reiterate  and  supplement  those 
precautionary  measures.  The  cylinders 
at  issue  were  manufactxired  before  1990 
by  Luxfer  (USA)  and  others.  They  are 
identified  by  serial  niunbers  in  Notice 
No.  94-7. 

Any  person  who  owns,  uses,  fills,  or 
retests  one  of  these  cylinders  should 
take  the  following  actions: 

1.  Do  not  fill  the  cylinder  to  greater 
than  the  marked  service  pressure,   , 
except  during  a  hydrostatic  test. 

2.  Do  not  fill  the  cylinder  that  is 
beyond  its  required  retest  date. 

3.  Do  not  use  any  SCBA  or  self- 
contained  imderwater  breathing 
apparatus  (SCUBA)  cylinder  that  is 
beyond  its  required  retest  date. 

4.  Ensure  that  any  cylinder  awaiting 
an  inspection,  for  any  reason,  imdergoes 
a  non-destructive  examination  (NDE)  on 
the  interior  of  the  cylinder  neck  and 
shoulder  area  for  SLC. 

5.  During  or  between  DOT  required 
..requalifications,  perform  additional 

NDE  on  the  interior  of  the  cylinder  neck 
and  shoulder  area  for  SLC. 

6.  Increase  the  frequency  of  internal 
inspections.  We  recommend  that 
internal  visual  inspections  be  on  an 
annual  basis.  Other  NDE  methods  may 
be  performed  at  longer  intervals. 

Industry  guides,  such  as  those 
provided  by  Professional  Scuba 
Inspectors,  Inc.  and  Luxfer  (USA), 
contain  valuable  information  regarding 
cylinder  inspections  and  recommended 
inspection  intervals.  This  information 
and  the  requirements  in  49  CFR 
173.34(e)  should  be  consulted  prior  to 
conducting  any  cylinder  inspection. 

Any  evidence  of  a  crack  or  crack-like 
defect  requires  further  evaluation. 
Contact  the  cylinder  manufacturer, 
distributor,  or  retester  for  the  procedure 
to  be  used  in  performing  the  NDE  and 
for  rejection  criteria.  For  guidance  on 
inspecting  Luxfer  (USA)  cylinders, 
contact  Luxfer  Gas  Cylinders.  Customer 
Service  Department,  3016  Kansas 
Avenue.  Riverside.  CA  92507,  web  site 
at  www.luxfercvlinders.com,  telephone 
(909)  341-2288^  fax  (909)  781-6598.  For 
additional  information  on  SCUBA 
cylinders.  Professional  Scuba 
Inspectors,  Inc.  may  be  contacted  at 
6531  NE  198th  St.,  Seattle.  WA  98155, 


telephone  (425)  486-2252,  web  site  at 
www.marinestudio.com/sunpaciflc/psi. 

Any  person  who  is  aware  of  the 
rupture  of  any  DOT-3AL  cylinder, 
domestic  or  foreign,  or  any  other 
cylinder  manufactured  from  aluminum 
alloy  6351-T6,  regardless  of  the  severity 
of  the  incident,  is  requested  to  contact 
RSPA,  through  one  of  the  individuals  or 
E-mail  address  listed  imder  the  FOR 
FURTHER  INFORMATION  CONTACT  caption 
above,  as  soon  as  possible. 

This  safety  advisory  and  Notice  No. 
94-7  are  available  for  review  on  the 
Internet  by  accessing  the  HazMat  Safety 
Homepage  at  http://hazmat.dot.gov. 

Issued  in  Washington,  DC,  on  October  8, 
1999. 

Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 
[FR  Doc.  99-27113  Filed  10-15-99;  8:45  am] 

BtLUNG  COOe  4910-60-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33804] 

Cascade  Rail  Corp.,  inc.— Acquisition 
of  Control  Exemption— Minnesota 
Central  Railroad  Company 

Cascade  Rail  Corp.,  Inc.  (Cascade),  a 
noncarrier  holding  company,  which 
currently  owns  100%  of  the  common 
stock  of  Nobles  Rock  Railroad,  Inc. 
(NRR).  a  Class  HI  rail  carrier,'  has  filed 
a  verified  notice  of  exemption  to  acquire 
control  of  the  Miimesota  Central 
Raifroad  Company  (MCRC).  a  Class  III 
rail  carrier,  operating  over 
approximately  146  miles  of  railroad  in 
the  State  of  Minnesota. 

The  transaction  was  expected  to  be 
consimunated  on  or  after  October  8, 
1999.2 

Cascade  states  that  (i)  the  rail  lines  of 
NRR  do  not  physically  connect  with 
MCRC,  (ii)  there  are  no  plans  to  acquire 
additional  rail  lines  for  the  purpose  of 
making  a  connection,  and  (iii)  NRR  and 
MCRC  are  Class  ID  carriers.  Therefore, 
the  transaction  is  exempt  from  the  prior 
approval  requirements  of  49  U.S.C. 
11323.  See  49  CFR  1180.2(d)(2). 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however. 


does  not  provide  for  labor  protection  for 
transactions  imder  sections  11324  and 
11325  that  involve  only  Class  III  rail 
carriers.  Because  this  transaction 
involves  Class  in  rail  carriers  only,  the 
Board,  imder  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  ana  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33804,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Robert  A. 
Wimbish,  Esq.,  Rea,  Cross  & 
Auchincloss,  1707  L  Street,  NW,  Suite 
570,  Washington,  DC  20036. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  October  8, 1999. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  99-26957  Filed  10-15-99;  8:45  am] 

BNXING  CODE  491S-00-P 


>  NRR  operates  in  the  States  of  Minnesota  and 
South  Dakota. 

-  According  to  Cascade,  it  had  not  yet  completed 
negotiations  with  MCRC's  current  owners  at  the 
time  it  filed  the  notice  of  exemption  with  respect 
to  a  transaction  that  would  result  in  transfer  of 
control  over  MCRC  to  Cascade. 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

October  7, 1999. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  jequirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  shotild  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2110, 
1425  New  York  Avenue,  NW., 
Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  November  17, 
1999  to  be  assured  of  consideration. 

Financial  Management  Service  (FMS) 

OMB  Number:  1510-0042. 
Form  Number:  SF  1055 . 
Type  of  Review:  Extension. 
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Title:  Claims  Against  the  U.S.  for 
Amounts  Due  in  Case  of  a  Deceased 
Creditor. 

Description:  This  form  is  required  to 
determine  who  is  entitled  to  funds  of  a 
deceased  Postal  Savings  depositor  or 
deceased  awardholder.  The  form 
properly  completed  with  supporting 
docimients  enables  this  office  to  decide 
who  is  legally  entitled  to  payment. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
400. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Other  (as 
needed). 

Estimated  Total  Reporting  Burden: 
400  hours. 

Clearance  Officer:  Jacqueline  R.  Perry 
(301)  344-8577,  Financial  Management 
Service,  3361-L  75th  Avenue,  Landover, 
MD  20785. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  99-27046  Filed  10-15-99;  8:45  am] 

BILUNG  CODE  48ia-3S-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

October  7. 1999. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  subniission(s) 
may  be  obtained  by  calling  the  Treasury 
Biireau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2110, 
1425  New  York  Avenue,  NW., 
Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  November  17, 
1999  to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1275. 
Regulation  Project  Number:  CO-45- 
91  Final. 
Type  of  Review:  Extension. 


Title:  Limitations  on  Corporate  Net 
Operating  Loss  Carryforwards. 

Description:  Sections  1.382- 
9(d){2){iii)  and  {d)(4)(iv)  allow  a  loss 
corporations  to  reply  on  a  statement  by 
beneficial  owners  of  indebtedness  in 
determining  whether  the  loss 
corporation  qualifies  under  section 
382{1)(5).  Section  1.382-9(d)(6)(ii) 
requires  a  loss  corporation  to  file  an 
election  if  it  wants  to  apply  the 
regulations  retroactively,  or  revoke  a 
prior  section  382(1)(6)  election. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
650. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
200  hours. 

Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5244, 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  99-27047  Filed  10-15-99;  8:45  am] 

MULING  CODE  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Performance  Review  Board- 
Appointment  of  Members 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  General  notice. 

SUMMARY:  This  notice  announces  the 
appointment  of  the  members  of  the 
United  States  Customs  Service 
Performance  Review  Boards  (PRB's)  in 
accordance  with  5  U.S.C.  4314(c)(4). 
The  purpose  of  the  PRB's  is  to  review 
senior  executives'  performance 
appraisals  and  to  make 
recommendations  regarding 
performance  appraisals  and 
performance  awards. 
EFFECTIVE  DATE:  October  1, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Smith,  Personnel  Director, 
Human  Resources  Management,  United 
States  Customs  Service,  1300 
Pennsylvania  Avenue,  NW.,  Room  2.4- 


A,  Washington,  DC  20229;  Telephone 
(202) 927-2900. 

Background 

There  are  two  (2)  PRB's  in  the  U.S. 
Customs  Service. 

Performance  Review  Board  1 

The  purpose  of  this  Board  is  to  review 
the  performance  appraisals  of  senior 
executives  rated  by  the  Commissioner  of 
Customs.  The  members  are: 

John  C.  Dooher,  Senior  Assistant 
Director,  Washington  Center,  Federal 
Law  Enforcement  Training  Center 

David  Medina,  Deputy  Assistant 
Secretary,  Enforcement  Policy, 
Department  of  the  Treasury 

Jane  E.  Vezeris,  Assistant  Director, 
Office  of  Administration,  U.S.  Secret 
Service 

Anna  Fay  Dixon,  Director,  Office  of 
Enforcement  Budget  Resources  Policy, 
Office  of  the  Under  Secretary  of  the 
Treasury  for  Enforcement,  department 
of  the  Treasury 

John  P.  Simpson,  Deputy  Assistant 
Secretary,  Regulatory.  Tariff  and 
Trade  Enforcement ,  Department  of 
the  Treasury 

Performance  Review  Board  2 

The  purpose  of  this  Board  is  to  review 
the  performance  appraisals  of  all  senior 
executives  except  thoso  rated  by  the 
Commissioner  of  Customs.  The 
members  are: 

William  F.  Riley,  Director,  Office  of 

Planning,  Office  of  the 

Commissioner 
Assistant  Commissioners: 
Douglas  M.  Browning,  International 

Affairs 
Marjorie  L.  Budd,  Training  and 

Development 
S.W.  Hall,  Information  and 

Technology/CIO 
Ciulis  W.  Hamilton,  Finance/CFO 
William  A.  Keefer.  Internal  Affairs 
Stuart  P.  Seidel,  Regulations  and 

Rulings 
Lance  S.  Statler,  Congressional  Affairs 
Deborah  J.  Spero,  Human  Resources 

Management 
Bonni  G.  Tischler.  Investigations 
Robert  S.  Trotter,  Strategic  Trade 
Charles  W.  Winwood,  Field 

Operations 

Dated:  October  12. 1999. 
Raymond  W.  Kelly, 
Commissioner  of  Customs. 
[FR  Doc.  99-27036  Filed  10-15-99:  8:45  am] 
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Corrections 


This  section  of  ttie  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  ENERGY 

Fadtral  En«rgy  Regulatory 
Commission 

[Pn4MtNo.2927] 

Aquamac  Corporation^  Notice  of 
Auttwrization  for  Continued  Project 
Operation 

Correction 

In  notice  document  99-26261 
beginning  on  page  54878,  in  the  issue  of 
Friday,  October  8, 1999.  the  heading  is 
corrected  by  adding  "[Project  No. 
2927]"  as  set  forth  above. 
IFR  Doc.  C9-26261  Filed  10-15-99;  8:45  am] 

BILUNG  CODE  1S06-O1-O 


DEPARTiMENT  OF  THE  TREASURY 
Intemai  Revenue  Service 
26  CFR  Part  1 

[REG-1 13526-98] 

RIN  1545-AW44 


Arbitrage  and  Reiated  Restrictions 
Appiicable  to  Tax-Exempt  Bonds 
issued  by  State  and  l-ocai 
Governments;  Investment-Type 
Property 

Correction 

In  proposed  rule  document  99-21878 
beginning  on  page  46320,  in  the  issue  of 
Wednesday,  August  25, 1999,  make  the 
following  correction: 

On  page  46321,  in  the  second  column, 
in  the  Explanation  of  Provisions 
section,  in  the  second  full  paragraph,  in 
the  eighth  and  ninth  lines,  after 
"before"  remove  "this  document  is". 
[FR  Doc.  C9-21878  Filed  10-15-99;  8:45  am] 
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DEPARTIMENT  OF  THE  TREASURY 

intemai  Revenue  Service 

26  CFR  Part  301 

[TD8829] 

RIN  1545-AW87 


Compromises 

Correction 

In  rule  document  99-18456  beginning 
on  page  39020,  in  the  issue  of 
Wednesday,  July  21, 1999,  make  the 
following  correction(s): 

1.  On  page  39024,  in  the  first  column, 
in  amendatory  instruction  Par.3.,  in  the 
first  line,  "Section"  should  read 
"Sections",  and  after  "Sections"  remove 
"§". 

2.  On  the  same  page,  in  the  same 
column,  in  the  same  amendatory 
instruction,  in  the  second  line, 
"301.7211-lT"  should  read  "301.7122- 
IT". 

S301.7122-OT    [CorrectMl] 

3.  On  the  same  page,  in  the  same 
column,  in  the  heading  for  §  301.7122- 
OT,  "§301.7122-OT-2"  should  read 

'§301.7122-OT". 

[FR  Doc.  C9-18456  Filed  10-15-99;  8:45  ami 
■HJJNQCOOE  1SIS-01-0 
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DEPARTMENT  OF  EDUCATION 

National  Awards  Program  for  Model 
Profaaalonal  Development  Notice 
inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  2000 

Purpose  of  the  Program:  The  National 
Awards  Program  recognizes  a  variety  of 
schools  and  school  districts  with  model 
professional  development  activities  in 
the  pre-kindergarten  through  twelfth 
grade  levels  that  have  led  to  increases  in 
student  achievement.  The  FY  2000 
competition  focuses  on  schools  and 
school  districts  that  meet  the  eligibility 
and  selection  criteria  for  this  program, 
as  published  elsewhere  in  this  issue  of 
the  Federal  Register. 

Eligible  Applicants:  Schools  and 
school  districts  in  the  States  (including 
schools  located  on  Indian  reservations, 
and  in  the  District  of  Columbia,  Puerto 
Rico,  and  the  outlying  areas]  that 
provide  educational  programs  in  the 
pre-kindergarten  through  twelfth  grade 
levels. 

Applications  Available:  October  18, 

1999. 

Deadline  for  the  Transmittal  of 
Applications:  ]an\iany  18,  2000. 

Deadline  for  Intergovernmental 
Review:  March  20,  2000. 

Funds  Available:  None,  but  the 
Department  intends  to  pay  the  costs  of 
having  successful  applicants  make 
presentation  on  their  professional 
development  activities  at  regional  and 
national  conferences. 

Estimated  Number  of  Awards:  Up  to 
10. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Eligibility  and  Selection  Criteria:  The 
eligibility  and  selection  criteria  and 
selection  procedures  in  the  notice  of 
final  eligibility  and  selection  criteria  for 
this  program,  as  published  elsewhere  in 
this  issue  of  the  Federal  Register,  apply 
to  this  competition. 

For  Applications  or  Further 
Information  Contact:  Sharon  Horn, 
Office  of  Educational  Research  and 
Improvement,  U.S.  Department  of 
Education,  555  New  Jersey  Avenue, 
NW— Room  506E,  Washington,  DC 
20208.  Telephone:  202-219-2203. 
Inquiries  also  may  be  sent  by  e-mail  to 

sharon hom@ed.gov  or  by  FAX  at  202- 

219-2198.  The  application  package  also 
is  available  electronically  on  the 
Department's  Teacher  Web  Page  at: 
http://www.ed.gov/inits/TeachersWeb/ 
If  you  use  a  telecommunications  device 
for. the  deaf  (TDD),  you  may  call  the 
Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 


format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  FOR  APPLICATIONS  OR 
FURTHER  INFORMATION  CONTACT. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  D.C.,  area  at  (202)  512- 
1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://wwwaccess.gpo.gov/nara/ 
index.html 

Program  Authority:  20  U.S.C.  8001.  ^ 

Dated:  October  13, 1999. 
C.  Kent  McGuire, 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 
IFR  Doc.  99-27095  Filed  10-13-99;  3:55  pmj 
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DEPARTMENT  OF  EDUCATION 

National  Awards  Program  for  Model 
Professional  Development 

agency:  Office  of  Educational  Research 

and  Improvement,  Department  of 

Education. 

ACTKm:  Notice  of  eligibility  and 

selection  criteria. 

summary:  The  Assistant  Secretary  for 
Educational  Research  and  Improvement 
(Assistant  Secretary)  announces 
eligibility  and  selection  criteria  to 
govern  competitions  under  the  National 
Awards  Program  for  Model  Professional 
Development  for  fiscal  year  (FY)  2000 
and  future  years.  Using  these  criteria, 
the  National  Awards  Program  wrill 
recognize  a  variety  of  schools  and 
school  districts  with  model  professional 
development  activities  at  the  pre- 
kindergarten  through  twelfth  grade 
levels  that  have  led  to  increases  in 
student  achievement. 
DATES:  These  eligibility  and  selection 
criteria  are  effective  November  17, 1999. 


FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  Horn,  Office  of  Educational 
Research  and  Improvement,  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue,  NW.,  room  506E. 
Washington,  DC  20208-5644. 
Telephone:  (202)  219-2203  or  FAX  to 
(202)  219-2198.  Inquiries  also  may  be 

sent  by  e-mail  to:  sharon hom@ed.gov 

If  you  use  a  telecommunications  device 
for  the  deaf  (TDD),  you  may  call  the 
Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATION:  This 
notice  annoimces  definitions  and 
criteria  to  govern  applications  for 
recognition  submitted  under  the 
National  Awards  Program  for  Model 
Professional  Development.  This 
Program  began  in  1996,  in  coordination 
with  a  wide  range  of  national  education 
organizations,  to  highlight  and 
recognize  schools  and  school  districts 
whose  professional  development 
activities  are  well  aligned  with  the 
statement  of  the  Mission  ^d  Principles 
of  Professional  Development  that  the 
Department  developed  in  1995.  - 

The  public  has  expressed  great 
interest  in  this  program.  In  the  first 
three  years  of  the  program,  the 
Department  received  nearly  300 
applications  for  national  recognition. 
The  Secretary  has  recognized  20  schools 
and  school  districts  in  12  states — 
Arizona,  California,  Colorado, 
Connecticut,  Georgia,  Kansas, 
Massachusetts,  New  Mexico,  New  York, 
Oklahoma,  Texas  and  Washington— for 
the  high  quality  of  their  professional 
development  activities  and  the  link 
between  those  activities  and  improved 
student  learning.  Moreover,  the  National 
Awards  Program  has  helped  educators 
at  all  levels  to  lesim  both  how  teachers 
and  others  in  these  sites  have  succeeded 
in  implementing  high-quality 
professional  development  activities,  and 
what  educators  in  other  locations  can  do 
to  better  evaluate  the  effectiveness  of 
their  own  profes^onal  development 
efforts. 

The  importance  of  encouraging  even 
more  schools  and  school  districts  to 
implement  high-quality  professional 
development  that  is  tied  to  increased 
student  achievement,  and  having  even 
greater  numbers  of  exemplary  sites  as 
models  for  others,  demands  that  this 
awards  program  be  continued. 

On  July  28, 1999,  the  Assistant 
Secretary  published  a  Notice  of 


Proposed  Eligibility  and  Selection 
Criteria  for  this  program  in  the  Federal 
Register  (64  FR  4085&-58).  This  notice 
proposed  to  continue  the  eligibility  and 
selection  criteria  that  the  Department 
annoimced  in  the  Federal  Register  on 
October  30, 1997  (62  FR  58870-73)  with 
the  following  exceptions: 

•  To  meet  criterion  D,  which  requires 
applicants  to  demonstrate  the  link 
between  their  professional  development 
activities  and  increased  student 
achievement,  applicants  would  need  to 
present  data  on  student  achievement 
using  multiple  measures  that  cover  a 
period  of  three  years  or  more. 

•  If  a  school  and  a  school  district  that 
served  that  school  both  submitted 
applications  under  the  National  Awards 
program,  the  Department  only  would 
consider  the  school  district's 
application. 

•  All  applicants  would  need  to  certify 
that  they  have  no  outstanding  violations 
of  the  Individuals  With  Disabilities 
Education  Act  (IDEA)  in  a  Department 
monitoring  report  or,  if  findings  do 
exist,  that  the  findings  either  have  been 
corrected  or  are  part  of  an  agreement  for 
corrective  action. 

There  are  no  differences  between  the 
final  eligibility  and  selection  criteria  for 
this  program,  and  those  proposed  in  the 
July  28, 1999  notice. 

Note:  This  notice  does  not  solicit 
applications.  A  notice  inviting  applications 
under  this  competition  is  published 
elsewhere  in  this  edition  of  the  Federal 
Register. 

Anal3rsis  of  Comments  and  Qianges 

In  response  to  the  Assistant 
Secretary's  invitation  in  the  notice  of 
proposed  eligibility  and  selection 
criteria,  two  parties  submitted 
comments.  An  analysis  of  the  comments 
follows. 

Comment:  One  commenter  noted  that 
applicants  may  have  difficulty  meeting 
the  proposed  criterion  that  they  use  data 
from  multiple  measures  and  over  three 
or  more  years  to  demonstrate  the  link 
between  their  professional  development 
activities  and  increased  student 
achievement.  The  commenter  observed 
that  school  districts  are  still  in  the 
process  of  aligning  their  assessment 
systems  with  State  content  and 
performance  standards  in  core  subjects. 
Therefore,  it  will  be  difficiilt  for  school 
districts  to  provide  the  kind  of 
longitudinal  assessment  data  over  a 
period  of  three  years  or  more  that  the 
commenter  believes  the  selection 
criteria  require. 

Discussion:  We  recognize  that  few 
schools  and  school  districts  are  able 
now'to  generate  three  or  more  years  of 
data  on  student  achievement  through 
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new  assessment  measures  that  are 
aligned  with  State  content  and  student 
performance  standards.  Most  States  only 
very  recently  have  developed  their  State 
content  and  student  performance 
standards,  and  curriculum  and  teaching 
methods  that  complement  them  need  to 
be  in  place  before  these  new  assessment 
methods  can  be  properly  used. 

Where  school  districts  do  use  these 
newly  aligned  assessments  as  measures 
of  student  achievement,  the  data  they 
generate  are  available  to  the  districts  for 
presentation  in  their  National  Awards 
Program  applications.  However,  because 
these  student  assessment  measures  are 
so  new,  we  agree  that  most  school 
districts  cannot  be  expected  to  use  them 
as  the  source  of  their  multiyear  data  on 
student  achievement.  The  proposed 
selection  criteria  simply  require 
applicants  to  describe  both  their 
professional  development  activities  and 
how  the  measures  they  have  used  and 
relied  upon  during  a  period  of  three 
years  or  more  demonstrate  that  the 
achievement  level  of  their  students  has 
increased. 

We  do  not  believe  that  any  change  in 
the  selection  criteria  is  needed. 
However  the  program  application 
packet  has  been  revised  to  clarify  that  in 
establishing  the  link  between  their 
professional  development  activities  and 
increased  student  achievement, 
applicants  are  expected  to  describe 
whatever  data  sources  they  have  relied 
upon  during  this  multi-year  period  to 
measure  student  achievement. 

Changes:  None. 

Comment:  One  commenter  stressed 
(1)  the  special  circumstances  of  schools 
with  small,  rural  underserved 
populations  including  those  that  serve 
Indian  students,  and  (2)  these  schools' 
resource  limitations  and  relative 
inexperience  in  grant  writing.  The 
commenter  recommended  that  the 
criteria  for  the  National  Awards 
Program  permit  applications  from 
Native  American  schools,  charter 
schools,  and  rural  schools  to  be 
separated  from  those  from  other  schools. 

Discussion:  We  are  aware  of  the 
significant  challenges  faced  by  many 
schools  in  rural  areas,  including  those 
that  serve  Indian  students.  However,  for 
all  students  in  the  nation  to  achieve  to 
their  potential,  the  Principles  of 
Professional  Development  that  the 
Department  developed  in  collaboration 
with  the  education  and  research 
communities  must  be  the  same  for  all 
schools  and  school  districts  regardless 
of  thefr  circumstances  or  geographic 
location.  Similarly,  the  criteria  under 
which  any  school  or  school  district 
would  be  recognized  for  how  well  it  has 
aligned  its  professional  development 


activities  with  those  principles — ^the 
basis  for  recognition  under  the  National 
Awards  Program — must  be  the  same  for 
all  applicants. 

We  have  worked  to  implement 
procedures  that  can  ensure  that  those 
selected  for  national  recognition  earn 
this  recognition  because  of  the  quality  of 
thefr  professional  development 
activities  rather  than  the  quality  of  thefr 
grant  writing.  The  key  to  a  successful 
appUcation  is  specific  information  that 
demonstrates  that  a  school's  or  school 
district's  professional  development 
activities  are  aligned  with  each  of  the 
research-based  Principles  of 
Professional  Development.  The 
Department  developed  this  statement  of 
principles  in  1995  in  collaboration  with 
the  education  community,  and  they  are 
included  in  the  application  packet.  The 
program  selection  criteria  and 
application  instructions  have  been 
crafted  so  that  those  classroom  teachers 
and  others  most  familiar  with  a  school 
or  district's  professional  development 
activities  can  prepare  the  application. 
Moreover,  teams  of  experts  conduct  on- 
site  examinations  of  many  applicants  to 
ensure  that  those  whom  the  Secretary 
would  recognize  imder  the  National 
Awards  Program  earn  this  recognition 
because  of  the  work  of  their  teachers, 
school  leaders,  and  other  staff,  and  not 
because  of  the  quality  of  thefr  written 
applications. 

Since  the  program's  inception,  the 
Secretary  has  recognized  urban  and 
rural  schools  and  school  districts 
throughout  the  nation — including  an 
Indian  school  in  Arizona.  (Profiles  of 
this  and  other  past  recipients  of 
recognition  under  the  National  Awards 
Program  are  available  through  the 
Internet  at  http://www.ed.gov/inits/ 
teachers/research.html.)  We  are 
confident  that  this  fact  validates  our 
insistence  that  all  schools  and  school 
districts  that  seek  recognition  under  the 
National  Awards  Program  meet  the 
same  high  standards  for  the  quality  of 
thefr  professional  development 
activities. 

Changes:  None. 

Eligibility  and  Selection  Criteria 

Eligible  Applicants 

As  with  previous  years'  programs, 
eligible  applicants  are  schools  and 
school  districts  in  the  States  (including 
schools  located  on  Indian  reservations, 
and  in  the  District  of  Columbia,  Puerto 
Rico,  and  the  outlying  areas)  that 
provide  educational  programs  at  the 
pre-kindergarten  through  twelfth  grade 
levels. 
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Selection  Criteria 

For  reasons  stated  in  the  July  28, 1999 
Notice  of  Proposed  Eligibility  and 
Selection  Criteria,  the  eligibility  and 
application  selection  criteria  and 
selection  procedures  for  the  FY  2000 
and  future  year  competitions  are  the 
same  as  those  published  in  the  Federal 
Register  on  October  30, 1997  (59  FR 
63773),  subject  to  the  following  three 
changes: 

1.  Criterion  D  ("Objective  Evidence  of 
Success")  includes  additional  language 
requiring  applicants  to  provide  and 
discuss  data  that  indicate  the 
connection  between  needs  assessments, 
improvement  plans,  professional 
development  activities,  and  teacher  and 
student  outcomes.  In  addition,  in  order 
to  coniinn  that  student  achievement  has 
increased,  the  data  that  applicants 
provide  on  student  achievement  must 
reflect  midtiple  measures  and  cover  a 
period  of  three  years  or  more. 

2.  A  school  that  applies  for  national 
recognition  must  apply  on  its  own  or  as 
part  of  its  LEA's  application.  A  school 
may  not  apply  through  both 
applications.  Should  the  Department 
receive  an  application  from  a  school  and 
the  LEA  in  which  the  school  is  located, 
it  will  review  only  the  LEA's 
application. 

3.  Those  applying  for  National 
Awards  Program  recognition  must 
certify  that  there  are  no  outstanding 
findings  of  violations  of  IDEA  in  a 
Department  monitoring  report  or,  if 
findings  do  exist,  the  findings  either 
have  been  corrected  or  are  subject  to  an 
agreement  for  corrective  action. 

Goals  2000:  Educate  America  Act 

The  Goals  2000:  Educate  America  Act 
(Goals  2000)  focuses  the  Nation's 
education  reform  efforts  on  the  eight 


National  Education  Goals  and  provides 
a  framework  for  meeting  them.  Goals 
2000  promotes  new  partnerships  to 
strengthen  schools  and  expands  the 
Department's  capacities  for  helping 
communities  to  exchange  ideas  and 
obtain  information  needed  to  achieve 
the  goals. 

These  eligibility  and  selection  criteria 
address  the  National  Education  Goal 
that  the  Nation's  teaching  force  will 
have  the  content  knowledge  and 
teaching  skills  needed  to  instruct  all 
American  students  for  the  next  century. 

Paperwork  Reduction  Act  of  1995 

The  Paperwork  Reduction  Act  of  1995 
does  not  require  you  to  respond  to  a 
collection  of  information  imless  it 
displays  a  valid  OMB  control  niunber. 
The  procedures  and  requirements 
contained  in  this  notice  relate  to  the 
content  of  an  application  packet  that  the 
Department  has  developed  under  the 
three  National  Awards  program  for 
Model  Professional  Development.  The 
public  may  obtain  copies  of  these 
packets  by  calling  or  writing  the 
individuals  identified  at  the  beginning 
of  this  notice  as  the  Department's 
contact,  or  through  the  Department's 
website:  http://www.ed.gov/offices/ 
OPE/heatqp/index.html. 

As  required  by  the  Paperwork 
Reduction  Act,  the  Office  of 
Management  and  Budget  has  approved 
the  use  of  these  application  packets,  and 
the  selection  criteria  announced  in  this 
notice,  imder  the  following  OMB 
control  number  1880-0534,  which 
expires  September  30,  2002. 

Intergovernmental  Review 

This  program  is  subject  to  Executive 
Order  12372  and  the  regulations  in  34 
CFR  Part  79.  One  of  the  objectives  of  the 


Executive  order  is  to  foster  an 
intergovernmental  partnership  and  a 
strengthened  federalism.  The  Executive 
order  relies  on  processes  developed  by 
State  and  local  govenunents  for 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

This  document  is  intended  to  provide 
early  notification  of  our  specific  plans 
and  actions  for  this  program. 

Elef:tronic  Access  to  This  Document 

You  may  review  this  doctunent,  as 
well  as  all  other  Department  of 
Education  dociunents  published  in  the 
Federal  Register,  in  text  or  Adobe 
Portable  Document  Format  (PDF)  on  the 
Internet  at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm. 
http://www.ed.gov/news.html. 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have  - 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  D.C.  area,  at  (202)  512- 
1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at: 

http://www.access.gpo.gov/nara/, 

index.html. 

Program  Authority:  20  U.S.C.  8001. 

Dated:  October  13, 1999. 
C.  Kent  McGuire, 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 
[FR  Doc.  99-27094  Filed  10-13-99;  3:55  pm] 
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3510 .53512 

3520 53512 

3530 ..53512 

3540 53512 

3550 „ 53512 

3560 53512 

3570 53512 

3800 53213 

Proposed  Rules: 

2800 55452 

2880 .55452 

44  CFR 

62 56174 

65 53931,  53933,  53936 

67 53938.53939 

206 55158 

Proposed  Rules: 

67 53980.53982 

45  CFR 

96 55843 

Proposed  Rules: 

302 55074 

303 55074 

304 55074 

305 55074 

308 55102 

46  CFR 

1 53220 

2 53220 

4 53220 

10 53220,53230 

12 53230 

15 53220 

31 53220 

34 53220 

38 53220 

52 53220 

53 53220 

54 53220 

56 53220 

57 ...„ „.. 53220 

58 53220 

59 53220 

61.... 53220 

63.......... 53220 

64 53220 

67 53220 

68 53220 

69 53220 

76 53220 

91 53220 

95 53220 

98 53220 


105^. 53220 

107 53220 

108 ....„.,^„... 53220 

109 53220 

118 „......„ _ 53220 

125 53220 

133 53220 

147 53220 

151 , 53220 

153 „„ 53220 

160 53220 

161 ., 53220 

162 53220 

167 53220 

169..,„ „ 53220 

177 53220 

181 53220 

189 53220 

193 53220 

197 53220 

199 53220 

204 54782 

Proposed  Rules: 

5 53970 

47  CFR 

Ch.  1 54561,55671 

0......„. 55161 .  55425 

1 53231 

13 53231 

20 54564 

22 53231 ,  54564 

64 53242,  53944.  54577, 

55163,  55164,  56177 
73 54224,  54225,  54783, 

54784,  54785,  54786,  55172, 
55173,  55174,  55434 

80.'. 53231 

87 53231 

90 53231 

95 53231 

97 53231 

101 53231 

Proposed  Rules: 

54 53648 

61 53648 

69 53648 

73 53655,  54268.  54269. 

54270,  55222,  55223.  55452, 

55453 

76 54854 

48  CFR 

Ch.  19 54538 

1 53264 

15 53264 

19 53264 

52 53264 

209 55632 

211 _ 55632 


214 55632 

237 53447 

252 55632 

415 54963 

Proposed  Rules: 

909 55453 

970 55453 

1804... _ 54270 

1812 54270 

1852 54270 


49  CFR 

172 

1002 

1003 

1007 

1011...... 

1012 

1014 

1017 

1018 

1019 


54730 

53264 

53264 

53264 

53264 

.»...; .....53264 

53264 

53264 

„ 53264 

53264 

1021 53264 

1034 „ 53264 

1039..... „ 53264 

1100 53264 

1101 „ 53264 

1103 53264 

1104 „ 53264 

1105 53264 

1113 ^...53264 

1133 .,..53264 

1139 „ 53264 

1150 53264 

1151 53264 

1152 53264 

1177 _..... 53264 

1180 53264 

1184 53264 

Proposed  Rules: 

71 55892 

661 54855 


50  CFR 

216 

222 55858, 

223 55434,  55858, 

600 

635 "53949,  54577. 

648 54732, 

660 54786, 

679 53630.53950, 

54578,54791,54792, 
55634, 
Proposed  Rules: 

17 53655, 

648....'. 

660 ^;.„.....54272, 

679 


53269 
55860 
55860 
54786 
55633 
55821 
56177 
54225. 
55438, 
55865 

55892 
55688 
55689 
53305 


IV 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  OCTOBER  18, 
1999 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Halogenated  solvent 
cleaning;  published  8-19- 
99 

Withdrawn;  published  10- 
18-99 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Missouri;  published  8-19-99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  published  8-19-99 
Maryland;  published  8-19-99 
Virginia;  published  9-1-99 
Hazardous  waste  program 
authorizations: 
Texas;  published  8-18-99 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  published  9-17- 
99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 

Arizona;  published  9-15-99 
Califomia;  published  9-16-99 
Colorado;  published  9-15-99 
Idaho;  published  9-15-99 
Louisiana;  published  9-16-99 
Oregon;  published  9-15-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  additives: 
Ion  exchange  resins; 
published  10-18-99 

HOUSING  AND  URBAN 
DEVELOPMENT  « 
DEPARTMENT 
Ftdaral  Housing  Enterprise 
Oversight  Office 
Federal  claims  collection; 
pubiished  9-16-99 


JUSTICE  DEPARTMENT 

Executive  Office  for 
Immigration  Review: 
Immigration  Appeals  Board; 
streamlined  appellate 
review  procedure; 
published  10-18-99 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Coal  mine  safety  and  health: 
Underground  mines — 
Preshift  examinations; 
safety  standards; 
published  8-19-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Empresa  Brasileira  de 
Aeronautica  S.A.; 
published  10-1-99 
Airworthiness  standards: 
Rotorcraft;  normal 
category- 
Maximum  weight  and 
passenger  seat 
limitation;  published  8- 
18-99 
Maximum  weight  and 
passenger  seat 
limitation;  conwrtion; 
published  8-31-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Ofive  oil  promotion,  research, 
and  information  order; 
comments  due  by  10-25-99; 
published  8-26-99 
Referendum  procedures; 
comments  due  by  10-25- 
99;  published  8-26-99 
Oranges,  grapefruit, 
tangerines,  and  tangelos 
grown  in — 

Florida;  comments  due  by 
10-27-99;  published  9-27- 
99 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
(Hawaiian  and  territorial 
quarantine  notices: 
Baggage  inspection  for 
domestic  flights  from 
Puerto  Rico  to  U.S.  Virgin 
Islands;  comments  due  by 
10-29-99;  pubtished  8-30- 
99 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 


Alaslca;  fisheries  of 
Exclusive  Economic 
Zone — 

.  North  Pacific  groundfish; 
comments  due  by  10- 
29-99;  published  10-14- 
99 
Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
Pelagic  sargassum  habitat 
in  South  Atlantic; 
comments  due  by  10- 
25-99;  published  8-26- . 
99 
Northeastern  United  States 
fisheries — 

Northeast  multispecies; 
comments  due  by  10- 
28-99;  published  9-13- 
99 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comn>ents  due  by  10- 
25-99;  published  10-8- 
99 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Commodity  Exchange  Act: 
Electronic  signatures  by 
customers,  participants, 
and  clients  of  registrants; 
comments  due  by  10-29- 
99;  published  8-30-99 
Foreign  futures  and  options 
transactions: 

Board  of  trade  members; 
registration  or  exemption 
from  registration; 
clarification;  comments 
due  by  10-25-99; 
published  8-26-99 
Foreign  firms  acting  as 
futures  commission 
merchants  or  introducing 
broilers;  direct  acceptance 
of  orders  from  U.S. 
customers  without 
registering  with  agency; 
comments  due  by  10-25- 
99;  published  8-26-99 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution;  standards  of 
performance  for  new 
stationary  sources: 
Small  municipal  waste 
combustion  units — 
Emission  guidelines; 
comments  due  by  10- 
29-99;  published  8-30- 
99 
New  source  performance 
standards;  comments 
due  by  10-29-99; 
published  8-30-99 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Califomia;  comments  due  by 
10-25-99;  published  9-23- 
99 


Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califoimia;  comments  due  by 
10-25-99;  published  9-24- 
99 
Connecticut;  comments  due 
by  10-28-99;  published  9- 
28-99 
Maryland;  comments  due  by 
10-25-99;  published  9-23- 
99 
Massachusetts;  comments 
due  by  10-27-99; 
published  9-27-99 
New  Hampshire;  comments 
due  by  10-29-99; 
published  9-29-99 
Air  quality  implementation 
plans;  VAVapproval  arKJ 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Colorado;  comments  due  by 
10-25-99;  published  9-24- 
99 
Hazardous  waste  program 
authorizations: 
Vermont;  comments  due  by 
10-25-99;  published  9-24- 
99 
Hazardous  waste: 
Land  disposal  restrictions — 
Mercury-bearing  wastes; 
treatment  standards; 
comments  due  by  10- 
26-99;  published  7-27- 
99 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricutturai  comrrKxJities: 
Desmedipham;  comments 
due  by  10-25-99; 
published  8-25-99 
Pyridate;  comments  due  by 
10-25-99;  published  8-25- 
99 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  10-25-99;  published 
9-23-99 
Toxic  substances: 
Inventory  update  rule; 
amendments;  comments 
due  by  10-25-99; 
published  8-26-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Integrated  interstate 
universal  service  arxl 
interstate  access  reform 
plan  covering  price  cap 
incumbent  local  exchange 
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carriers;  comments  due 
by  10-29-99;  published 
10-4-99 

Telecommunications  Act  of 
1996;  implementation — 
Access  charge  reform; 
local  exchange  carriers 
price  cap  perfomiance 
review;  comments  due 
by  10-29-99;  published 
9-22-99 
Radio  services,  special: 
Maritime  services — 
Privately  owned 
accounting  authorities; 
accounts  settlement; 
streamlining;  biennial 
regulatory  review; 
comments  due  by  10- 
25-99;  published  9-3-99 
Radio  stations;  table  of 
assignments: 

Oregon;  comments  due  by 
10-25-99;  published  9-16- 
99 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Assessments: 
Risk  classifications;  capital 
component;  reporting  date 
change;  comments  due  by 
10-25-99;  published  9-8- 
99 

FEDERAL  RESERVE 
SYSTEM 

Consumer  leasing  (Regulation 
M): 

Disclosure  requirements; 

denvery  by  electronic 

communication;  comments 

due  by  10-29-99; 

published  9-14-99 
Electronic  fund  transfers 
(Regulation  E): 

Disclosure  requirements; 

delivery  by  electronic 

communication;  comments 

due  by  10-29-99; 

published  9-14-99 
Equal  credit  opportunity 
(Regulation  B); 
Disclosure  requirements; 

delivery  by  electronic 

communication;  comments 

due  by  10-29-99; 

published  9-14-99 
Truth  in  lending  (Regulation 
Z): 
Disclosure  requirements; 

delivery  by  electronic 

communication;  comments 

due  by  10-29-99; 

published  9-14-99 


Truth  in  savings  (Regulation 
DD): 

Disclosure  requirements; 
delivery  by  electronic 
communication;  comments 
due  by  10-29-99; 
published  9-14-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 
related  products: 
Sheep  as  minor  species; 
comments  due  by  10-26- 
99;  published  7-26-99 
Medical  devices 
Surgeon's  and  patient 
examination  gloves; 
reclassification;  comments 
due  by  10-28-99; 
published  7-30-99 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Minerals  management: 
Mining  claims  or  sites; 
location,  recording,  and 
maintenance;  reporting 
and  recordkeeping 
requirements;  comments 
due  by  10-26-99; 
published  8-27-99 
Mining  claims  or  sites; 
location,  recording,  and 
maintenance;  comments 
due  by  10-26-99; 
published  8-27-99 
Mining  claims  or  sites; 
location,  recording,  and 
maintenance;  reporting 
and  recordkeeping 
requirements 

Con-ection;  comments  due 
by  10-26-99;  published 
9-8-99 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Iowa;  comments  due  by  10- 
25-99;  published  10-8-99 
West  Virginia;  comments 
due  by  10-25-99; 
published  10-8-99 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Anchorage  regulations: 
Florida;  comments  due  by 
10-29-99;  published  8-30- 
99 


Drawbridge  operations: 
Maine:  comments  due  by 
10-25-99;  published  8-25- 
99 
Regattas  and  marine  parades: 
International  Tug-of-War; 
comments  due  by  10-25- 
99;  published  10-8-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Boeing;  comments  due  by 
10-25-99;  published  8-25- 
99 
Burtrfiart  Grob  Luft-Und 
Raumfahrt  GmbH  &  CO 
KG;  comments  due  by 
10-29-99;  published  9-29- 
99 
Cessna;  comments  due  by 
10-25-99;  published  9-10- 
99 
Pilatus  Aricraft  Ltd.; 
comments  due  by  10-27- 
99;  published  9-28-99 
Raytheon;  comments  due  by 
10-27-99;  published  8-31- 
99 
Saab;  comments  due  by  10- 
25-99;  published  9-23-99 
Class  D  and  Class  E 
airspace;  comments  due  by 
10-29-99;  published  9-14-99 
Class  E  airspace;  comments 
due  by  10-25-99;  published 
9-14-99 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Pipeline  safety: 
Hazardous  liquid 
transportation— 
Undenwater  at>andoned 
pipeline  facilities; 
comments  due  by  10- 
29-99;  published  8-30- 
99 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  cun-ent 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641 .  This  list  is  also 
available  online  at  http-7/ 
www.nara.gov/Tedreg. 


The  text  of  laws  is  not 
published  In  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  f  j  m  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  2084/P.L.  106-69 

Department  of  Transportatkxi 
and  Related  Agencies 
Appropriations  Act,  2000  (Oct 
9,  1999;  113  Stat.  986) 

S.  1606/P.L.  10ft-70 

To  extend  for  9  additional 
months  the  period  for  which 
chapter  12  of  title  11,  United 
States  Code,  is  reenacted. 
(Oct.  9,  1999;  113  Stat.  1031) 

S.  249/P.L.  106-71 

Missing,  Expiotted,  and 
Runaway  Chiklren  Protectkm 
Act  (Oct.  12,  1999;  113  Stat. 
1032) 

Last  List  October  8,  1999 


Public  Laws  Electronic 
Notification  Servica 
(PENS) 


PENS  is  a  free  electronk:  mail 
notification  sen/ice  of  newly 
endcted  public  laws.  To 
subscribe,  go  to  www.gsa.gov/ 
archives/publaws-l.html  or 
send  E-mail  to 
listservOwww.gsa.gov  with 
the  following  text  message: 

SUBSCRIBE  PtiBLAWS4. 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
availat>le  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


VI 
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CFR  CHECKLIST 


TNte 


Stock  Number 


Price       Revision  Date 


This  chectclisf,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (')  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 

Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 

index.html.  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1  -888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

$951 .00  domestk:,  $237.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastem  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

TWe  Stock  NumtMr  Price       Revision  Dete 

1, 2  (2  Reserved) (869-O34-O0001-1) 5.00     *  Jon.  1,  1999 

3  (1997  Compilation 
and  Parts  100  and 
101) (869-038-00002-4) 20.00      'Jan.  1,  1999 

4 (869-034-00003-7) .7.00      sjon.  1,  1999 

5  Parts: 

1-699  (869-03ft-00004-l) 37.00       Jan.  1,  1999 

700-1199 (869-038-00005-9) 27.00       Jon.  1,  1999 

1200-End,  6(6 
Reserved) (869-038-00006-7) 44.00       Jan.  1,  1999 

1-26  ....". (869-038-00007-5) 25.00  Jan.  1,  1999 

27-52  (869-038-00008-3) 32.00  Jan.  1,  1999 

53-209 (869-038-00009-1) 20.00  Jan.  1,  1999 

210-299 (869-038-00010-5) 47.00  Jan.  1,  1999 

300-399 (869^)38-0001 1-3) 25.00  Jan.  1,  1999 

400-699 (869-038-00012-1) 37.00  Jan.  1,  1999 

700-899 (869-038-00013-0) 32.00  Jan.  1,  1999 

900-999 (869-038-00014-8) 41.00  Jan.  1,  1999 

1000-1199  (869-038-00015-6) 46.00  Jan,  1,  1999 

1200-1599  (869-038-00016-4) 34.00  Jan.  1,  1999 

1600-1899  (869-038-00017-2) 55.00  Jan.  1,  1999 

1900-1939  (869^)38-00018-1) 19.00  Jan.  1.  1999 

1940-1949  (86W)38-00019-9) 34.00  Jan.  1,  1999 

1950-1999  (869-038-00020-2) 41.00  Jan.  1,  1999 

2000-£nd (869-038-00021-1) 27.00  Jan.  1,  1999 

8  (869-038-00022-9) 36.00       Jan.  1,  1999 

9  Parts: 

1-199  (869-O38-O0023-7) 42.00        Jan.  1,  1999 

200-End  (869-038-00024-5) 37.00       Jan.  1,  1999 

10  Parts: 

1-50  (869-038-00025-3) 42.00  Jan.  1,  1999 

51-199 (869-O38-00026-1) 3400  Jan.  1,  1999 

200-499 (869-038-00027-0) 33.00  Jan.  1,  1999 

500-End  „ (869-038-00028-8) 43.00  Jan.  1,  1999 

11  (869^)38-0002-6)  20.00        Jan.  1,  1999 

12  Parts: 

1-199  (869-038-00030K)) 17.00  Jan.  1,  1999 

200-219 (869-038-00031-8) 20.00  Jan.  1,  1999 

220-299 - (86^)38-00032-6) 40.00  Jan.  1,  1999 

300-499 (869-038-00033-4) 25.00  Jon.  1,  1999 

500-599 - (869-O38-00034-2) 24.00  Jan.  1,  1999 

600-End  (869-O38-O0035-1) 45.00  Jan.  1,  1999 

13 (869-038-00036-9) 25.00       Jan.  1,  1999 


14  Parts: 

1-59 (869-038-00037-7) 50.00  Jan.  1,  1999 

60-139 (869-038-00038-5) 42.00  Jan.  1,  1999 

140-199 (869-038^)0039-3)  ..„..  17.00  Jan.  1,  1999 

200-1199 (869-038^)0040-7) 28.00  Jan.  1.  1999 

1200-End (869-038-00041-5) 24.00  Jon.  1,  1999 

15  Parts: 

0-299  (869^38-00042-3) 25.00  Jon.  1,  1999 

300-799 (869-038-0004^1) 36.00  Jan.  1,  1999 

800-End  (869-038-00044-0) 24.00  Jan.  1,  1999 

16  Parts: 

0-999  (869-038-00045-8) 32.00  Jan.  1,  1999 

1000-End (869-038-00046-6) 37X)0  Jan.  1,  1999 

17  Parts: 

1-199  (869-038-00048-2) 29.W  Apr.  1,  1999 

200-239 (869-038-00049-1) 34.W  Apr.  1,  1999 

240-End  (869-038-00050-4) 44.00  Apr.  1,  1999 

18  Parts: 

1-399  (869-O38-00051-2) 48.00  Apr.  1,  1999 

400-End  (869-038-00052-1) 14.00  Apr.  1,  1999 

19  Parts: 

1-140  (869-038-00053-9) 37.00  Apr.  1,1999 

141-199 (869-038-00054-7) 36.W  Apr.  1,  1999 

200-End  (869-038-00055-5) 18.00  Apr.  1,  1999 

20Parta: 

1-399  (869-038-00056-3) 30.00  Apr.  1,  1999 

400-499 (869-038^)0057-1) 51.00  Apr.  1,  1999 

500-End  (869^)38-00058-0) 44.00  'Apr.  1,  1999 

21  Parts: 

1-99 (869-038-00059-8) 24.00  Apr.  1,  1999 

100-169 ....(869-038-00060-1) 28.00  Apr.  1,  1999 

170-199 (869-038-00061-0) 29.00  Apr.  1,  1999 

200-299 (869-038-00062-8) 11.00  Apr.  1.  1999 

300-499 (869-038-00063-6) 50.00  Apr.  1,  1999 

500-599 (869-038-00064-4) 28.00  Apr.  1,  1999 

600-799 (869-038-00065-2) 9.00  Apr.  1,  1999 

800-1299 (869-038-00066-8) 35.00  Apr.  1,  1999 

1300-End (869-038-O0067-9) 14.00  Apr.  1,  1999 

22  Parts: 

1-299 (869-038-00068-7) 44.00  Apr.  1,  1999 

300-End  (869-038-00069-5) 32.00  Apr.  1,  1999 

23  (869-038-00070-9) 27.00  Apr.  1,  1999 

24  Parts: 

0-199  (869^)38-00071-7) 34.M  Apr.  1,  1999 

200-499 (869-038-00072-5) 32.00  Apr,  1,  1999 

500-699 (869-038-00073-3) 18.M  Apr.  1,  1999 

700-1699 (86W)38-00074-1) 40.00  Apr.  1,  1999 

1700-End (869-038-00075-0) 18.W  Apr.  1,  1999 

25 (86W)38-0007fr-8) 47.00  Apr.  1,  1999 

26  Parts: 

§§1.0-1-1.60  (869-038-00077-6) 27.00  Apr.  1,  1999 

§§1.61-1.169 (869-03W)0078-4) 50.00  Apr.  1,  1999 

§§1.170-1.300 (869-038-O0079-2) 34.00  Apr.  1,  1999 

§§1.301-1.400 (869-038-00080-6) 25.00  Apr.  1,  1999 

§§1.401-1.440 (869^)38-00081-4) 43.00  Apr.  1,  1999 

§§1.441-1.500 (869-038-00082-2)  30.00  Apr.  1,  1999 

§§1.501-1.640 (869-038-00083-1) 27.W  'Apr.  1,  1999 

§§1.641-1.850 (869-038-00084-9) 35.00  Apr.  1,  1999 

§§1.851-1.907 (869^)38-00085-7) 40.00  Apr.  1,  1999 

§§1.908-1.1000 (869-038-00086-5) 38.00  Apr.  1,  1999 

§§1.1001-1.1400  (869-038-00087-3) 40.00  Apr.  1,  1999 

§§1.1401-End  (869-038-00088-1) 55.00  Apr.  1,  1999 

2-29  (869-038-00089-0) 39.00  Apr.  1,  1999 

30-39..... (869-038-00090-3) 28.00  Apr.  1,  1999 

40-49  „.. (869-038-00091-1) 17.00  Apr.  1,  1999 

50-299 (869^)38-00092-0) 21.00  Apr.  1,  1999 

300-499 (869-038-00093-8) 37.00  Apr.  1,  1999 

500-599 „ ....(8694)38-00094-6) 11.00  Apr.  1,  1999 

600-End  ....'. (869-038-00095-4) 11.00  Apr.  1,  1999 

27  Parts: 

1-199  (869-03M10096-2) 53.00  Apr.  1,  1999 
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1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

1999 

,  1999 
,  1999 
,  1999 
,  1999 
,  1999 
,1999 
,1999 
,  1999 
,  1999 
,  1999 
,  1999 
,  1999 
,  1999 
,  1999 
,  1999 
,  1999 
.  1999 
,  1999 
,1999 


Title 


Stock  Numl>er 


200-End (869-038-00097-1) 

28  Parts: 

•0-42  (869-034-00098-9) 

43-end (869-034-00099-7) 

29  Parts: 

0-99  (869-034-00100-4) 

100-499 „ (869-038-00101-2) 

500-899 (869-034-00102-1) 

900-1899  (869-034-00103-3) 

1900-1910  (§§1900  to 

1910.999)  (869-034-00104-7) 

1910  (§§1910.1000  to 

end)  (869-034-00105-5) 

1911-1925  (869-034-00106-3)  . 

1926 (869-034-00 107-1)  . 

1927-£nd (869-034-00108-0)  . 

30  Parts: 

1-199 (869-O34-00109-8)  . 

200-699 (869-038-00110-1)  . 

700-€nd  (869-034-00111-0)  . 

31  Parts: 

0-199  (869-038-00112-6)  . 

200-End (869-034-00113-1)  . 

32  Parts: 

1-39,  Vol.  I 

1-39,  Vol.  II 

1-39,  Vol.  Ill „ 

1-190  (869-034-001 14-4)  . 

191-399 ....(869-034-00115-7)  . 

400-629 (869-034-001 16-1)  . 

630^99 (869-034-00117-9)  . 

•700-799  (869-034-00118-7)  . 

800-£nd  (869-034-00119-5)  . 

33  Parts: 

1-124  (869-034-00120-3)  . 

•125-199  (869-034-00121-7)  . 

•200-End (869-034-00122-5)  . 

34  Parts: 

1-299  (869-034-00123-8)  . 

300-399 (869-034-00124-1)  . 

40O-£nd (869-034-00125-4)  .. 

35  .-. (869-034-00126-2)  ., 

36  Parts 

1-199 (869-034-00127-6)  .. 

200-299 (869-034-00128-9)  .. 

300-€nd  (869-034-00129-2)  .. 


Price 

17.00 

39.00 
32.00 

26.00 
13.00 
40.00 
20.00 


28.00 
18.00 
30.00 
43.00 

35.00 
30.00 
35.00 

21.00 
46.00 

15.00 
19.00 
16.00 
46.00 
51.00 
32.00 
23.00 
27.00 
27.00 

29.00 
41.00 
33.00 


21.00 
21.00 
38.00 

(669-034-00130-1) 27.00 


37 

38  P&fts* 

0-17  .". (869-034-00131-9) 

16-End  (869-034-00132-2) 


34.00 
41.00 


.  (86W)34-00133-1) 24.00 


39 

40  Parts: 

•1-49 .....(869-034-00134-9) 

•50-51  (869-034-00 135-7) 

52  (52.01-52.1018) (869-034-00136-0) 

52  (52.1019-End)  (869-034-00137-6) 

53-59  (869-034-001 38-6)  ..... 

60  (869-034-00139-4) 

61-62  (869-034-00140-3) 

63  (869-034-00141-6) 

64-71  (869-034-00143-8) 

72-80  (869-034-00143-2) 

81-85 (869-034-00 144-1) 

86  (869-034-00144-9) 

87-135 (869-034-00146-7) 

136-149 „ (869-034-00147-5) 

150-189 (869-034-00148-3) 

190-259 (869-034-00 150-1) 

260-265 (869-034-00150-9) 


33.00 
25.00 
28.00 
33.00 
17.00 
53.00 
19.00 
57.00 
11.00 
36.00 
31.00 
53.00 
47.00 
37.00 
34.00 
23.00 
29.00 


Revision  Date 
Apr.  1,  1999 

July  1,  1999 
July  1,  1999 

July  1,  1999 

July  1.  1999 

«July  1.  1999 

July  1,  1998 


Title 


46.00        July  1,  1999 


July  1.  1999 
July  1,  1999 
July  1,  1999 
July  1,  1999 

July  1,  1999 
July  1,  1999 
July  1,  1999 

July  1,  1999 
July  1,  1996 

2  July  1,  1964 
2  July  1,  1964 
2  July  1,  1984 
July  1,  1999 
July  1,  1998 
July  1,  1999 
July  1.  1999 
July  1,  1999 
July  1,  1999 

July  1,  1996 
July  1,  1999 
July  1,  1999 


27.00  July  1,  1998 

25.00  July  1,  1999 

44.00  July  1,  1998 

14.00  July  1,  1998 


July  1,  1999 
July  1,  1998 
July  I,  1999 

July  1,  1996 

July  1,  1996 
July  1,  1999 

July  1,  1999 

July  1,  1999 
July  1,  1999 
July  1,  1998 
July  1,  1996 
July  1,  1996 
July  1,  1998 
July  1,  1999 
July  1,  1998 
July  1,  1999 
July  1,  1998 
July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1.  1998 
July  1,  1998 
July  1,  1999 
July  1,  1998 


Stocic  NumtMr 


Price       Revision  Date 


266-,299 (869-034-00151-3) 30.00 

300-399 (869-034-00152-1) 26.00 

400-424  ...-. .„ (869-034-00153-0) 33.00 

425-699 (869-034-00154-6) 42.00 

700-789 (869-034-00155-6) 41.00 

790-End  (869-034-00156-4) 22.00 

41  Chapters: 

1. 1-1  to  1-10 13.00 

1 . 1-1 1  to  Appendix.  2  (2  Reserved) 13.00 

3-6 14.00 

^ - - „., 6.00 

**     *"" "" ««wiyw*ai<*g»»  ■>..*.  4.9U 

9  .....: 13.00 

10-17  9,50 

16,  Vol.  I,  Parts  1-5  1300 

18,  Vol.  II,  Ports  fr-19 13.00 

18,  Vol.  Ill,  Ports  20-52 13.00 

19-100 13.00 

1-100  (869-034-00157-2) 13.00 

101  (669-034-00159-4) 39.W 

102-200 : (869-034-00160-8) 16.00 

201-End  (669-034-00161-6) 15.00 

42  Parte: 

1-399  (869-034-00161-1)  .. 

400^429 (869-034-00162-9)  .. 

430-End  (669-034-00163-7) .. 


34.00 
41.00 
SIA) 

30.00 
46.00 

46.00 


43  Parts: 

1-999  (869-034-00164-5)  .. 

1000-end  (669-034-00165-3)  .. 

44  (869-034-00166-1)  .. 

45  Parts: 

1-199  (869-034-00167-0)  .. 

200^99 (869-034-00168-8)  .. 

500-1199 (669-034-00169-6)  .. 

1200-End (869-034-00170-0)  .. 

46  Parte: 

1-40  (869-034-00171-6) 26.00 

41-69  (869-034-00172-6) 21.00 

70-69  (669-034-001 73-4) 6.00 


30.00 
14.x 
30.00 
39.00 


90-139 , (869-034-00174-2) 

140-155 „ (869-034-00175-1) 

156-165 _... ; (869-034-00176-9) 

166-199 „ (869-034-00177-7) 

200-499 ....(869-034-00178-5) 

500-End (869-034-001 79-3) 


26.00 
14.00 
19.00 
25.00 
22.00 
16.00 


47  Parts: 

0-19  ..„ (669-034-00180-7) 36.00 

20-39  ..... (869-034-00181-5) 27.00 

40-69  (869-034-00 182-3) 24.00 

70-79 (869-034-00183-1) 37.00 

80^nd  (669-034-00184-0) 40.00 

48Chapt8r8: 

1  (Ports  1-51)  (869-034-00 165-8) 51.00 

1  (Ports  52-99)  (669-034-00186-6) 29.00 

2  (Ports  201-299) (869-034-00187-4) 34.00 

3-6 (869-034-00168-2) 29.00 

7-14  (669-O34-O0189-1) 32.00 

15-26  (869-034-00 190-4) 33.00 

29-End  (869-034-00191-2) 24.00 

49  Parts: 

1-99  (869-034-00192-1)  . 

lOn-165 (669-O34-00193-9)  ., 

166-199 (669-034-O0194-7)  ., 

200-399 (869-034-00195-5)  .. 

400-999 (869-034-00196-3)  .. 

1000-1199  (669-034-00197-1)  .. 

1200-End : (869-034-00198-0)  .. 

50  Parte: 

1-199  (869-034-00199-6)  .. 

200-599 (869-034-00200-5)  .. 

600-End  (869-034-00201-3)  .. 


31.00 
50.00 
11.00 
46.00 
54.00 
17.00 
13.00 

42.00 
22.00 
33.00 


July  1.  1998 
July  1.  1998 
July  1.  1998 


July  1 

,  1996 

July  1 

.  1996 

July  1 

.  1998 

JJuly  1 

.  1984 

»July  1 

,  1984 

»July  1 

.  1984 

sjuly  1 

1964 

5July  1 

.  1984 

3July  1 

,  1984 

3July  1 

1984 

iJuly  1 

1984 

3  July  1 

1964 

'July  1 

1964 

»July  1 

1964 

July  1 

1998 

July  1 

1999 

July  1 

1999 

July  1 

1999 

Oct.  1 

1998 

Oct.  1 

1998 

Oct.  1 

1998 

Oct.  1 

1998 

Oct.  1 

1998 

Oct.  1 

1998 

Oct.  1 

1996 

Oct.  1 

1996 

Oct.  1 

1998 

Oct.  1 

1998 

Oct.  1, 

1998 

Oct.  1, 

1998 

Oct.  1, 

1998 

Oct.  1, 

1998 

Oct.  1, 

1996 

Oct.  1, 

1996 

Oct.  1, 

1998 

Oct.  1, 

1998 

Oct.  1, 

1996 

Oct.  1. 

1998 

Oct.  1, 

1996 

Oct.  1, 

1998 

Oct.  1, 

1998 

Oct.  1, 

1998 

Oct.  1, 

1998 

Oct.  1, 

1998 

Oct.  1, 

1996 

Oct.  1, 

1998 

Oct.  1, 

1998 

Oct.  1, 

1998 

Oct.  1, 

1998 

Oct.  1, 

1998 

Oct.  1, 

1996 

Oct.  1, 

1998 

Oct.  1. 

1998 

Oct.  1, 

1998 

Oct.  1, 

1998 

Oct.  1. 

1996 

Oct.  1, 

1998 

Oct.  1, 

1998 

Oct.  1, 

1996 

•  *  • 
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Stock  Number 


Price       Revision  Dele 


CFR  Index  and  Findings 
Aids (869-03MXXM7-4) .:....     48.00       Jan.  1,  1999 

Comptete  1998  CFR  set 951.00  1998 

Microfiche  CFR  Edition: 

Subscription  (mailed  as  issued)  247.00  1998 

Individual  copies 100  1998 

Comptete  set  (one-time  mailing)  247.00  1997 

Complete  set  (one-tinDe  mailing) 264.00  1996 

'  Eecause  Title  3  is  an  annual  compilotion,  ttiis  volume  and  aH  previous  volumes 
should  be  retoiried  as  a  permanent  reference  source. 

2The  July  1,  1985  edition  ot  32  CFR  Parts  1-189  contains  a  note  oniy  for 
Ports  1-39  inclusive.  For  ttie  tuH  text  of  tlie  Defense  Acquisition  Regulalions 
in  Pats  1-39,  consult  tt»  ttwee  CFR  volumes  issued  as  olJuty  1,  1984,  containing 
those  ports. 

'The  July  1,  1985  edition  of  41  CFR  Ctrapters  1-1(K)  contains  a  note  only 
for  Ctwpters  1  to  49  Inclusive.  For  tt>e  full  text  of  procurement  regulations 
m  Ctxjpfers  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1, 
1984  containing  those  chapters, 

5  No  amendments  to  ttiis  volume  v^ere  promulgated  during  the  period  Jonuonr 
1,  1998  through  December  31,  1998,  The  CFR  volume  Issued  as  of  January 
1,1997  should  be  retained, 

'No  amendments  to  this  volume  were  promulgated  during  the  period  April 
1.  1998.  through  April  1,  1999.  The  CFR  volume  issued  os  of  April  1,  1998, 
should  be  retained. 

•No  amendments  to  this  volunf>e  were  promulgated  during  the  period  JJy 
1,  1998,  through  July  1,  1999.  The  CFR  volume  issued  as  of  July  1,  1998,  should 
be  retained. 
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The  FEDERAL  REGISTER  is  published  daily,  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register.  National  Archives  and  Records  Administration, 
Washington,  DC  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402  is  the  exclusive  distributor  of  the  official  edition. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http://www.nara.gov/ 
fedreg. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Reoster  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  orficial  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  bv  6  a.m.  each 
day  the  Fedend  Rmister  is  published  and  it  includes  both  text 
and  graphics  from  volume  59,  Number  1  (January  2, 1994]  forward. 

GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  p-aphics  omitted),  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web,  connect  to  the  Federal  Re|pster  at  http:/ 
/www. access. gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.Bpo.gov,  or  by  dialing  (202)  512-1661  with  a  computer 
and  modem.  When  using  Telnet  or  modem,  type  swais,  then  log 
in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess@gpo.gov;  by  fax  at 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  99-ACE-45] 

Amendment  to  Class  E  Airspace; 
Norfolk,  NE 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

summary:  This  action  amends  Class  E 
airspace  area  at  Norfolk,  Karl  Stephan 
Memorial  Airport,  Norfolk,  NE.  A 
review  of  the  Class  E  airspace  area  for 
Karl  Stephan  Memorial  Airport 
indicates  it  does  not  comply  with  the 
criteria  for  700  feet  Above  Ground  Level 
(AGL)  airspace  required  for  diverse 
departures  as  specified  in  FAA  Order 
7400.2D.  The  Class  E  airspace  has  been 
enlarged  to  conform  to  the  criteria  of 
FAA  Order  7400. 2D. 

The  intended  effect  of  this  rule  is  to 
provide  additional  controlled  Class  E 
airspace  for  aircraft  operating  under 
Instrument  Flight  Rules  (IFR)  and 
comply  with  the  criteria  of  FAA  Order 
74D0.2D. 

DATES:  Effective  date:  0901  UTC, 
February  24,  2000. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  6,  1999. 

ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
ACE-520,  DOT  Regional  Headquarters 
Building,  Federal  Aviation 
Administration,  Docket  Nxmiber  99- 
ACE-45,  901  Locust,  Kansas  City,  MO 
64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m., 


Monday  through  Friday,  except  Federal 
holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2525. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  revises  the 
Class  E  airspace  at  Norfolk,  NE.  A 
review  of  the  Class  E  airspace  for  Karl 
Stephan  Memorial  Airport,  NE, 
indicates  it  does  not  meet  the  criteria  for 
700  feet  AGL  airspace  required  for 
diverse  departures  as  specified  in  FAA 
Order  7400.2D.  The  criteria  in  FAA 
Order  7400. 2D  for  an  aircraft  to  reach 
1200  feet  AGL  is  based  on  a  standard 
climb  gradient  of  200  feet  per  mile  plus 
the  distance  from  the  Airport  Reference 
Point  (ARP)  to  the  end  of  the  outermost 
runway.  Any  fi-actional  part  of  a  mile  is 
converted  to  the  next  higher  tenth  of  a 
mile.  The  amendment  at  Karl  Stephan 
Memorial  Airport,  NE,  will  provide 
additional  controlled  airspace  for 
aircraft  operating  under  IFR,  and 
comply  with  the  criteria  of  FAA  Order , 
7400.2D.  The  area  will  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9G,  dated  September 
10, 1999,  and  effective  September  16, 
1999,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 


on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  writhin  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
sujfnmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
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statement  is  made:  "Comments  to 
Docket  No.  99-ACE-45."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
r^ulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  imder  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Sublects  in  14  CFR  Fait  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103, 40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389. 

fTI.I    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1999,  and  effective 
September  16, 1999,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACENEE5    Norfolk,  NE  [Revised] 

Norfolk.  Karl  Stephan  Memorial  Airport,  NE 
(Let.  41''59'08"  N..  long.  97°26'06"  W.) 

Norfolk  VOR/DME 

(Lat.  41''59'17"  N..  long.  97°26'04"  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.6-mile 
radius  of  Karl  Stephan  Memorial  Airport  and 
within  4  miles  southeast  and  6  miles 
northwest  of  the  020°  radial  of  the  Norfolk 
VOR/DME  extending  from  the  6.6-mile 
radius  to  13  miles  northeast  of  the  airport 
and  within  4  miles  southwest  and  6  miles 
northeast  of  the  148°  radial  of  the  Norfolk 
VOR/DME  extending  from  the  6.6-mile 
radius  to  13  miles  southeast  of  the  airport 
and  within  4  miles  northwest  and  6  miles 
southeast  of  the  195°  radial  of  the  Norfolk 
VOR/DME  extending  from  the  6.6-mile 
radius  to  13  miles  southwest  of  the  airport 
and  within  4  miles  northeast  and  6  miles 
southwest  of  the  314°  radial  of  the  Norfolk 
VOR/DME  extending  from  the  6.6-mile 
radius  to  13  miles  northwest  of  the  airport. 
***** 

Issued  in  Kansas  City,  MO.  on  October  1, 
1999. 

Richard  L.  Day, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 
[FR  Doc.  99-27289  Filed  10-18-99;  8:45  am] 

BILUNO  CODE  4n0-13-ll 


DEPARTMENT  OR  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD01-9»-17S] 

RIN2115-AE47 

DrawtMldge  Operation  Regulations: 
Harlem  River,  Newtown  Creak,  NY 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  final  rule 
governing  die  operation  of  the  Willis 
Avenue  Bridge,  mile  1.5,  and  the 
Madison  Avenue  Bridge,  mile  2.3,  both 
across  the  Harlem  River,  and  the  PiUaski 
Bridge,  mile  0.6,  across  Newtown  Creek 
in  New  York  City,  New  York.  This 
temporary  final  rule  allows  the  bridge 
owner  to  close  the  above  three  bridges 
on  November  7, 1999,  as  follows:  Willis 
Avenue  and  Madison  Avenue  bridges 
bom  11  a.m.  to  5  p.m.;  Pulaski  Bridge 
fi-om  10:30  a.m.  to  3  p.m.  This  action  is 
necessary  for  public  safety  and  to 
focilitate  a  public  function,  the  New 
York  City  Marathon. 
DATES:  This  temporary  final  rule  is 
effective  on  November  7, 1999. 
ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  First  Coast 


Guard  District  Office,  408  Atlantic 
Avenue,  Boston,  Massachusetts,  02110, 
7  a.m.  to  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (617)  223-8364. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joe  Area,  Supervisory  Bridge 
Management  Specialist,  at  (212)  668- 
7165. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

The  Coast  Guard  has  determined  that 
good  cause  exists  under  the 
Administrative  Procediue  Act  (5  U.S.C. 
553)  to  forego  notice  and  comment  for 
this  rulemaking  because  notice  and 
comment  are  impracticable.  The  Coast 
Guard  believes  notice  and  comment  are 
impracticable  because  the  requested 
closures  are  of  such  short  diuation.  In 
the  last  two  years,  there  have  been  few 
requests  to  open  these  bridges  on 
Simday  during  the  hours  they  will  be 
closed.  Vessel  traffic  on  the  Harlem 
River  and  Newtown  Creek  is  mostly 
conunercial  vessels  that  normally  pass 
imder  the  draws  without  openings.  The 
commercial  vessels  that  do  require 
openings  are  work  barges  that  do  not 
operate  on  Simdays.  The  Coast  Guard, 
for  the  reasons  just  stated,  has  also 
determined  that  good  cause  exists  for 
this  rule  to  be  effective  less  than  30  days 
after  it  is  published  in  the  Federal 
Register. 

Background  and  Purpose 

The  Willis  Avenue  Bridge,  mile  1.5, 
across  the  Harlem  River  has  a  vertical 
clearance  of  24  feet  at  mean  high  water 
(MHW)  and  30  feet  at  mean  low  water 
(MLW)  in  the  closed  position.  The 
Madison  Avenue  Bridge,  mile  2.3, 
across  the  Harlem  River  has  a  vertical 
clearance  of  25  feet  at  MHW  and  29  feet 
at  MLW  in  the  closed  position.  The 
Pulaski  Bridge  across  Newtown  Creek, 
mile  0.6,  has  a  vertical  clearance  of  39 
feet  at  MHW  and  43  feet  at  MLW  in  the 
closed  position. 

The  ciurent  operating  regulations  for 
the  Willis  Avenue  and  Madison  Avenue 
bridges,  listed  at  33  CFR  117.789(c), 
require  the  bridges  to  open  on  signal 
fiom  10  a.m.  to  5  p.m.,  if  at  least  four- 
hours  notice  is  given  to  the  New  York 
City  Highway  Radio  (hoUine)  Room. 
The  current  operating  reg\ilations  for  the 
Pulaski  Bridge  require  it  to  open  on 
signal  at  all  times. 

The  bridge  owner.  New  York  City 
Department  of  Transportation 
(NYCDOT),  requested  a  temporary 
change  to  the  operating  regulations 
governing  the  Willis  Avenue  Bridge,  the 
Madison  Avenue  Bridge,  and  the 
Pulaski  Bridge,  to  allow  the  bridges  to 
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remain  in  the  closed  position  at 
different  times  on  November  7, 1999,  to 
facilitate  the  running  of  the  New  York 
City  Marathon.  Vessels  that  can  pass 
under  the  bridges  without  bridge 
openings  may  do  so  at  all  times  during 
these  bridge  closiues. 

Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
signiHcant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  imder 
section  6(a)(3)  of  that  Order.  It  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  tmder  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  Feb.  26,  1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  final  rule  to  be  so  minimal  that  a 
full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
This  conclusion  is  based  on  the  fact  that 
the  requested  closures  are  of  short 
duration  and  on  Sunday  when  there 
have  been  few  requests  to  open  these 
bridges. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq),  the  Coast  Guard 
considered  whether  this  temporary  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  "Small  entities"  include  small 
businesses,  not-for  profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  less  than  50,000. 
Therefore,  for  the  reasons  discussed  in 
the  Regulatory  Evaluation  section  above, 
the  Coast  Guard  certifies  vmder  section 
605(b)  of  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  temporary  final  rule  does  not 
provide  for  a  collection  of  information 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
temporary  final  rule  in  accordance  with 
the  principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  temporary  final 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  temporary 
final  rule  and  concluded  that,  under 
Section  2.B.2.,  Figiu'e  2-1,  paragraph 
(32)(e),  of  Commandant  Instruction 
M16475.1C,  this  temporary  final  rule  is 
categorically  excluded  fi-om  further 
environmental  documentation  because 
promulgation  of  changes  to  drawbridge 
regulations  have  been  foimd  not  to  have 
a  significant  effect  on  the  environment. 
A  written  "Categorical  Exclusion 
Determination"  is  not  required  fortius 
temporary  final  rule. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  1 1 7— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.2.55  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  From  10  a.m.  through  5  p.m.  on 
November  7, 1999,  §  117.789  is 
temporarily  amended  by  suspending 
paragraph  (c)  and  adding  a  new 
paragraph  (g)  to  read  as  follows: 

§117.789    Harlem  River. 

***** 

(g)  The  draws  of  the  bridges  at  103rd 
Street,  mile  0.0,  3rd  Avenue,  mile  1.9, 
145th  Street,  mile  2.8,  Macombs  Dam, 
mile  3.2,  207th  Street,  mile  6.0,  and  the 
two  Broadway  Bridges,  mile  6.8,  shall 
open  on  signal  if  at  least  four  hours 
notice  is  given  to  the  New  York  City 
Highway  Radio  (Hotline)  Room.  The 
Willis  Avenue  Bridge,  mile  1.5,  and 
Madison  Avenue  Bridge,  mile  2.3,  may 
remain  in  the  closed  position. 

'3.  From  10:30  a.m.  through  3  p.m.  on 
November  7, 1999,  §  117.801  is 
temporarily  amended  by  suspending 
paragraph  (a)(4)  and  adding  a  new 
paragraph  (a)(5)  and  a  new  paragraph  (f) 
to  read  as  follows: 

§117.801    Newtown  Creek,  Dutch  Kills,   ' 
English  Kills,  and  their  tritMitaries. 

(a)  *        *        *        *        * 

(5)  Except  as  provided  in  paragraphs 

(b)  through  (f)  of  this  section,  each  draw 
shall  open  on  signal. 

***** 

(f)  The  draw  of  the  Pulaski  Bridge, 
mile  0.6,  across  Newtown  Creek,  may 
remain  closed. 


Dated:  October  8.  1999. 
Robert  F.  Duncan, 

Captain.  U.S.  Coast  Guard,  Acting 
Commander.  First  Coast  Guard  District 
[FR  Doc.  99-27282  Filed  10-18-99;  8:45  am) 
BILUNG  CODE  4910-15-P 


POSTAL  SERVICE 
39  CFR  Part  776 

Floodplain  and  Wetland  Procedures 

agency:  Postal  Service. 
ACnON:  Final  rule. 

SUINMARY:  The  Postal  Service  is 
changing  its  procedures  regarding  the 
acquisition  and  management  of  real 
property  and  construction  of  facilities  in 
floodplains  and  wetlands.  These 
changes  simplify  and  clarify  the 
responsibilities  of  the  Postal  Service 
with  regard  to  public  notification  and 
procedures  to  be  followed  when 
evaluating  postal  facility  actions  that 
may  involve  construction  projects  in 
floodplains  or  wetlands. 
EFFECTIVE  DATE:  November  1,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  information:  Hank 
Burmeister,  (201)  714-5431.  Legal 
information:  Jeff  Meadows,  (202)  268- 
3009. 

SUPPLEMENTARY  INFORMATION:  In  64  FR 
48124,  September  2. 1999,  the  Postal 
Service  published  a  notice  of  proposed 
changes  to  its  floodplain  and  wetland 
regulations  that  clarify  and  simplify  the 
internal  evaluation  and  decision-making 
processes  for  constructing  facilities  in 
floodplain  and  wetland  areas,  while 
ensuring  public  input  and  notice  of 
these  decisions.  The  Postal  Service 
proposed  to  separate  the  requirements 
regarding  floodplains,  based  upon 
Executive  Order  (EO)  11988,  from  the 
requirements  regarding  wetlands,  based 
upon  EO  11990.  Experience  over  the 
years  demonstrated  that  the  prior 
procedures  did  not  adequately  balance 
the  needs  of  local  communities  with  the 
Postal  Service's  mandate  to  provide 
universal,  prompt  and  efficient  mail 
service  while  complying  with 
environmental  protection  policies. 

The  floodplain  procedures  apply  to 
construction  of  new  postal  facilities  in 
floodplains.  They  also  apply  to  other 
construction  projects,  including  the 
expansion  or  renovation  of  existing 
facilities,  that  would  increase  the 
amount  of  impervious  area  in  a 
floodplain,  such  as  paving  over  a  dirt 
and  gravel  parking  lot.  However,  the 
procedural  requirement  to  conduct  a  no 
practicable  alternatives  analysis  will  not 
apply  to  every  construction  project 
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located  in  a  floodplain.  The  no 
practicable  alternatives  analysis  also 
will  not  apply  where  the  entire 
preferred  area  for  the  location  of  a  postal 
facility,  whether  expanded,  renovated  or 
replaced,  is  in  the  floodplain. 

The  wetland  procedures  apply  to 
construction  of  postal  facilities  in 
wetlands.  For  example,  if  construction 
is  proposed  in  a  wetland,  the  Postal 
Service  must  issue  a  written 
determination  that  there  is  no 
practicable  alternative  to  such 
construction  and  that  the  proposed 
action  includes  all  practicable 
mitigation  measures. 

The  Postal  Service  will  continue  to 
review  the  potential  environmental 
impacts  and  effects  of  facility  actions 
even  if  a  construction  activity  is  not 
subject  to  the  no  practicable  alternative 
review  process  and  will  incorporate 
appropriate  mitigation  measures  into 
facilities  projects. 

The  Postal  Service  requested  that 
comments  on  the  proposal  be  submitted 
by  October  4, 1999.  No  comments  were 
received  by  that  date.  The  Postal  Service 
is  changing  the  language  proposed  in 
§  776.5(f)  from  "local  newspaper 
reporters"  to  "local  newspapers"  due  to 
an  editing  error.  In  light  of  the 
foregoing,  the  Postal  Service  has 
decided  to  implement  the  proposed 
changes  to  its  floodplain  and  wetland 
procedures. 

List  of  Subjects  in  39  CFR  Part  776 

Floodplains,  Postal  Service. 

For  the  reasons  stated  in  the 
preamble,  the  Postal  Service  revises  39 
CFR  part  776  to  read  as  follows: 

PART  776— FLOODPLAIN  AND 
WETLAND  PROCEDURES 

Subpart  A— <3eneral  Provisions 

Sec. 

776.1  Purpose  and  policy. 

776.2  Responsibility. 

776.3  Definitions. 

Subpart  B — Roodplain  Management 


Sec. 

776.4 

776.5 

776.6 

776.7 


Scope. 

Review  procedures. 

Design  requirements  for  construction. 

Lease,  easement,  right-of-way,  or 
disposal  of  property  to  non-federal 
parties. 


Subpart  C— Wetlands  Protection 

Sec. 

776.8  Scope. 

776.9  Review  procedures. 

776.10  Lease,  easement,  right-of-way,  or 
disposal  of  property  to  non-Federal 
parties. 

Authority:  39  U.S.C,  401. 


Subpart  A — General  Provisions 

§  776.1    Purpose  and  policy. 

(a)  The  regiilations  in  this  part 
implement  the  goals  of  Executive  Orders 
11990,  Protection  of  Wetlands,  and 
11988,  Floodplain  Management,  and  are 
adopted  pursuant  to  the  Postal 
Reorganization  Act,  as  the  Postal 
Service  does  not  meet  the  definition  of 
the  term  "agency"  used  in  the  Executive 
Orders. 

(b)  The  Postal  Service  intends  to 
exercise  leadership  in  the  acquisition 
and  management  of  real  property, 
construction  of  facilities,  and  disposal 
of  real  property,  located  in  floodplains 
and  wetlands.  Consistent  with  the  goals 
of  the  Executive  Orders,  the  regulations 
in  this  part  are  not  intended  to  prohibit 
floodplain  and  wetland  development  in 
all  circiunstances,  but  rather  to  create  a 
consistent  policy  to  minimize  adverse 
impacts. 

§776.2    Responsibility. 

The  appropriate  Manager,  Facilities 
Service  Office,  or  functional  equivalent 
within  the  Postal  Service's  facilities 
organization,  in  conjunction  with  the 
appropriate  Vice  President,  Area 
Operations,  or  functional  equivalent 
within  the  Postal  Service's  operations 
organization,  are  responsible  for  overall 
compliance  with  the  regulations  in  this 
part  pertaining  to  facilities  projects.  The 
Vice  President,  Area  Operations,  is 
responsible  for  compliance  wnth  these 
regulations  for  those  projects  within  the 
Vice  President's  delegated  authority. 

§776.3    Definttions. 

Construction  means  construction, 
alterations,  renovations,  and  expansions 
of  buildings,  structures  and 
improvements. 

Contending  sHe  means  a  site  or 
existing  building  for  a  proposed  postal 
facility  action,  which  meets  the 
requirements  of  the  Postal  Service  as 
determined  by  the  operations 
organization. 

Facility  means  any  building, 
appurtenant  structures,  or  associated 
infrastructure. 

Floodplain  means  the  lowland  and 
relatively  flat  areas  adjoining  inland  and 
coastal  waters  including  flood-prone 
areas  of  offshore  islands,  including,  at  a 
minimum,  that  area  subject  to  a  one 
percent  or  greater  chance  of  flooding  in 
any  given  year  (also  known  as  a  100- 
year  floodplain). 

Practicable  means  capable  of  being 
accomplished  within  existing 
constraints.  The  test  of  what  is 
practicable  depends  on  the  situation 
and  includes  consideration  of  many 
factors,  such  as  environment,  cost, 


technology,  implementation  time,  and 
postal  operational  needs. 

Preferred  area  means  the  specific 
geographical  area  proposed  for  a  new 
postal  facility,  as  developed  by  the 
operations  organization  vdthin  the 
Postal  Service.  A  preferred  area's 
boundaries  are  imique  for  each 
proposed  facility  based  on  the 
operational  and  customer  service  needs 
of  the  Postal  Service. 

Preferred  site  means  the  most 
advantageous  site  for  a  proposed 
facility,  taking  into  consideration  postal 
operational  and  customer  service  needs, 
cost,  and  availability,  as  determined  by 
the  operations  organization  within  the 
Postal  Service, 

Wetlands  means  those  areas  that  are 
inimdated  or  saturated  by  surface  or 
groimdwater  at  a  frequency  and 
duration  sufficient  to  support,  and  that 
imder  normal  circumstances  do  support, 
a  prevalence  of  vegetation  typically 
adapted  for  life  in  saturated  soil 
conditions.  Wetlands  generally  include 
swamps,  marshes,  bogs,  and  similar 
areas. 

Subpart  B — Floodplain  Management 

f  776.4   Scope. 

(a)  The  regulations  in  this  subpart  are 
applicable  to  the  following  proposed 
postal  facility  actions  located  in  a 
floodplain: 

(1)  New  construction,  owned  or 
leased;  or 

(2)  Construction  projects  at  an 
existing  facility  that  would  increase  the 
amount  of  impervious  surface  at  the 
site. 

(b)  These  procedures  are  not 
applicable  to  the  following  postal 
facility  actions: 

(1)  "Those  actions  identified  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section,  when  the  entire  preferred  area, 
or  all  contending  sites,  for  such  actions  ' 
lies  within  a  floodplain; 

(2)  Incidental  construction,  such  as 
construction  of  athletic  fields, 
recreational  facilities,  sidewalks,  and 
other  minor  alteration  projects; 

(3)  Construction  at  existing  postal 
facilities  pursuant  to  the  Architectural 
Barriers  Act  or  postal  accessibility 
standards; 

(4)  Any  facility  construction  project 
deemed  necessary  to  comply  with 
federal,  state,  or  local  health,  sanitary, 
or  safety  code  standards  to  ensure  safe 
working  conditions; 

(5)  Construction  of  facilities  that  are 
functionally  dependent  on  water,  such 
as  piers,  docks,  or  boat  ramps; 

(6)  Maintenance,  repair,  or  renovation 
of  existing  facilities;  or 

(7)  Leasing  or  other  use  of  space  for 
not  more  than  one  year. 
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§776.5    Review  procedures. 

Officials  shall  follow  the  decision- 
making process  outlined  in  paragraphs 
(a)  through  (f)  of  this  section,  when  a 
facility  action  may  involve  floodplain 
issues.  Under  certain  circiunstances, 
this  process  may  be  carried  out  with 
fewer  steps  if  all  objectives  of  the 
decision-making  process  can  be 
achieved.  A  general  principle 
underlying  this  process  is  that  a  postal 
facility  action  requiring  construction  in 
a  floodplain  may  be  considered  only 
when  there  is  no  practicable  alternative. 

(a)  Analysis  of  alternatives.  If  a  postal 
facility  action  would  involve 
construction  in  a  floodplain,  alternative 
actions  shall  be  considered. 

(b)  Early  public  notice.  If  a  facility 
action  at  the  contending  site(s)  could 
require  construction  in  a  floodplain, 
public  notice  must  be  provided. 

(c)  Floodplain  location  and 
information.  (1)  Personnel  shall 
determine  whether  construction  would 
occur  within  a  floodplain.  The 
determination  shall  be  made  by 
reference  to  appropriate  Department  of 
Housing  and  Urban  Development  (HUD) 
floodplain  maps  (sometimes  referred  to 
as  Floodplain  Insurance  Rate  Maps 
(FIRM)),  or  Federal  Emergency 
Management  Agency  (FEMA)  maps,  or 
more  detailed  maps  if  available.  If  such 
maps  are  not  available,  floodplain 
location  must  be  determined  based  on 
the  best  available  information. 

(2)  Once  the  preferred  site  has  been 
identified,  potential  floodplain  impacts 
must  be  determined.  As  part  of  this 
determination  process,  specific 
floodplain  information  should  be 
developed,  which  is  to  consider: 

(i)  VVhether  the  proposed  action  will 
directly  or  indirectly  support  floodplain 
development; 

(ii)  Flood  hazard  and  risk  to  lives  and- 
property; 

(iii)  Effects  on  natural  and  beneficial 
floodplain  values,  such  as  water  quality 
maintenance,  groundwater  recharge, 
and  agricultiu-e;  and 

(iv)  Possible  measures  to  minimize 
harm  to,  or  impact  on,  the  floodplain. 

(d)  Reevaluation.  After  the  above 
steps  have  been  followed,  if  the 
determination  is  that  there  appears  to  be 
no  practicable  alternative  to 
constructing  in  a  floodplain,  a  further 
review  of  alternatives  must  be 
conducted  by  the  facilities  organization 
in  conjunction  with  the  operations 
organization  requesting  the  construction 
of  the  facility.  TTie  further  review  of 
alternatives  must  be  conducted  by  the 
operations  organization  for  projects 
within  the  delegated  authority  of  the 
Vice  President,  Area  Operations. 


(e)  Final  public  notice.  As  a  result  of 
the  reevaluation,  if  it  is  determined  that 
there  is  no  practicable  alternative  to 
constructing  in  a  floodplain,  public 
notice  shall  be  provided  as  soon  as 
possible  for  the  proposed  action.  The 
notice  should  be  publicized  and  should 
include: 

(1)  Identification  of  the  project's 
locations 

(2)  Provision  for  a  30-day  public 
commenting  period  before  irrevocable 
action  is  taken  by  the  Postal  Service; 
and 

(3)  Name  and  complete  address  of  a 
postal  contact  person  responsible  for 
providing  further  information  on  the 
decision  to  proceed  with  a  facility 
action  or  construction  project  in  a 
floodplain.  Upon  request,  that  person 
shall  provide  further  information  as 
follows: 

(i)  A  description  of  why  the  proposed 
action  must  be  located  in  a  floodplain; 

(ii)  A  listing  of  alternative  actions 
considered  in  making  the 
determination;  and 

(iii)  A  statement  indicating  whether 
the  action  conforms  to  applicable  state 
and  local  floodplain  protection 
standards. 

(f)  Distribution.  The  above  public 
notice  will  be  sent  to  appropriate 
officials,  local  newspapers,  and  other 
parties  who  express  interest  in  the 
project. 

(g)  NEPA  coordination.  If  either  an 
Environmental  Impact  Statement  or  an 
Environmental  Assessment  is  required 
under  the  Postal  Service's  National 
Environmental  Policy  Act  (NEPA) 
regulations,  the  above  review 
procedures  must  be  incorporated  into 
and  evaluated  in  that  document. 

§  776.6    Design  requirements  for 
construction. 

If  structures  impact,  are  located  in,  or 
support  development  in  a  floodplain, 
construction  must  conform,  at  a 
minimum,  to  the  standards  and  criteria 
of  the  National  Flood  Insxu^nce  Program 
(NFIP),  except  where  those  standards 
are  demonstrably  inappropriate  for 
postal  purposes. 

§778.7    Lease,  easement,  right-of-way,  or 
disposal  of  property  to  non-federal  parties. 

When  postal  property  in  floodplains 
is  proposed  for  lease,  easement,  right-of- 
way,  or  disposal  to  non-federal  public  or 
private  parties,  the  Postal  Service  shall: 

(a)  Reference  in  the  conveyance 
document  that  the  parcel  is  located  in 
a  floodplain  and  may  be  restricted  in 
use  pursuant  to  federal,  state,  or  local 
floodplain  regulations;  or 

(b)  Withhold  the  property  from 
conveyance. 


Subpart  C— Wetlands  Protection 

§776.8   Scope. 

(a)  The  regulations  in  this  subpart  are 
applicable  to  the  following  proposed 
postal  facility  actions  located  in  a 
wetland: 

(1)  New  construction,  owned  or 
leased;  or 

(2)  Construction  projects  at  an 
existing  facility  that  would  alter  the 
external  configuration  of  the  facility. 

(b)  These  procedures  are  not 
applicable  to  the  following  postal 
facility  actions: 

(1)  Construction  of  foot  and  bike 
trails,  or  boardwalks,  including  signs, 
the  primary  purposes  of  which  are 
public  education,  interpretation,  or 
enjo5mient  of  wetland  resources; 

(2)  Construction  at  existing  postal 
facilities  pursuant  to  the  Architectural 
Barriers  Act  or  postal  accessibility 
standards; 

(3)  Any  facility  construction  project 
deemed  necessary  to  comply  with 
federal,  state,  or  local  health,  sanitary, 
or  safety  code  standards  to  ensure  safe 
working  conditions; 

(4)  Construction  of  facilities  that  are 
functionally  dependent  on  water,  such 
as  piers,  docks,  or  boat  ramps;  or 

(5)  Maintenance,  repair,  or  renovation 
of  existing  facilities. 

§776.9    Review  procedures. 

(a)  Early  public  notice.  If  a  facility 
action  at  th?  contending  site(s)  could 
require  construction  in  a  wetland, 
public  notice  must  be  provided. 

(b)  Finding  of  no  practicable 
alternative.  The  Postal  Service  shall 
avoid  construction  located  in  a  wetland 
unless  it  issues  a  finding  of  no 
practicable  alternative.  The  facilities 
organization,  in  conjimction  with  the 
operations  organization,  or,  for  projects 
within  the  delegated  authority  of  the 
Vice  President,  Area  Operations,  the 
operations  organization,  shall  make  a 
written  determination  that: 

(1)  There  is  no  practicable  alternative 
to  such  construction;  and 

(2)  The  proposed  action  includes  all 
practicable  measures  to  minimize  harm 
to  wetlands. 

(c)  NEPA  coordination.  If  either  an 
Environmental  Impact  Statement  or  an 
Environmental  Assessment  is  required 
under  the  Postal  Service's  National 
Environmental  Policy  Act  (NEPA) 
regulations,  the  above  review 
procedures  must  be  incorporated  into 
and  evaluated  in  that  document. 

§776.10    Lease,  easement,  right-of-way,  or 
disposal  of  property  to  non-federal  parties. 

When  postal-owned  wetlands  or 
portions  of  wetlands  are  proposed  for 
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lease,  easement,  right-of-way,  or 
disposal  to  non-federal  public  or  private 
parties,  the  Postal  Service  shall: 

(a)  Reference  in  the  conveyance 
document  that  the  parcel  contains 
wetlands  and  may  be  restricted  in  use 
pursuant  to  federal,  state,  or  local 
wetlands  regulations;  or 

(b)  Withhold  the  property  from 
conveyance. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

[FR  Doc.  99-27185  Filed  10-18-99;  8:45  am) 

BIUJNG  CODE  771»-12-P 


^H 

ENVIRONMENTAL  PROTECTION 

^^^H 

AGENCY 

s^H 

40  CFR  Part  261 

W^^^^H 

Idantmcation  and  Listing  of  Hazardous 

^^^^H 

Waste 

^^^H 

CFR  Correction 

2H 

In  Title  40  of  the  Code  of  Federal 

Regulations,  parts  260  to  265,  revised  as 

oH 

of  July  1, 1999,  page  101.  part  261, 

Appendix  DC.  Table  1  is  corrected  by 

removing  the  entry  for  "Bethlehem  Steel 

iH 

Corporation,  Lackawanna,  New  York" 

and  correctly  adding  it  to  Table  2  of 

Appendix  IX  on  page  118  preceding  "BF 
Goodrich  Intermediates  Company,  Inc.". 
Also,  on  page  116,  the  entry  for 
"Bethlehem  Steel  Corp.  Steelton,  PA"  is 
transferred  below  "Bethlehem  Steel, 
Corporation,  Lackawanna,  New  York". 
[FR  Doc.  99-55538  Filed  10-18-99;  8:45  am] 

BILUNQ  CODE  1S0S-01-O 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart64 

[Doclwt  No.  FEMA-7723] 

Suspension  of  Community  Eligibility 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
action:  Final  rule. 

summary:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
docxunentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 


rule,  the  suspension  will  be  withdrawn 
by  pubUcation  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  effective  date  of 
each  community's  suspension  is  the 
third  date  ("Susp.")  listed  in  the  third 
coliunn  of  the  following  tables. 
ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea  Jr.,  Division  Director, 
Program  Support  Division,  Mitigation 
Directorate,  500  C  Street,  SW.,  Room 
417,  Washington,  DC  20472,  (2P2)  646- 
3619. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  42 
U.S.C.  4022,  prohibits  flood  insurance 
coverage  as  authorized  imder  the 
National  Flood  Insurance  Program,  42 
U.S.C.  4001  et  seq.,  imless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in 
this  docujnent  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations,  44  CFR  part 
59  et  seq.  Accordingly,  the  conununities 
will  be  suspended  on  the  effective  date 
in  the  third  column.  As  of  that  date, 
flood  insurance  will  no  longer  be 
available  in  the  community.  However, 
some  of  these  communities  may  adopt 
and  submit  the  required  docimientation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Reeister. 

In  addition,  tne  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
commimities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fourth  colimm  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 


flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
commvmity  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C. 
4106(a),  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
commimities  listed  on  the  date  shown 
in  the  last  column.  The  Associate 
Director  finds  that  notice  and  public 
comment  under  5  U.S.C.  553(b)  are 
impracticable  and  unnecessary  because 
communities  listed  in  this  final  rule 
have  been  adequately  notified. 

Each  community  receives  a  6-month, 
90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  has 
determined  that  this  rule  is  exempt  fitim 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968,  as 
amended,  42  U.S.C.  4022,  prohibits 
flood  insurance  coverage  imless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  no 
longer  comply  with  the  statutory 
requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  communities  unless 
they  take  remedial  action. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Paperwork  Reductton  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 
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Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
October  26, 1987,  3  CFR,  1987  Comp.. 
p.  252. 

Executive  Order  12778,  Qvil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2Cb)(2)  of  Executive 


Order  12778,  October  25, 1991,  56  FR 
55195,  3  CFR,  1991  Comp.,  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 
Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— {AMENDED] 

1 .  The  authority  citation  for  part  64 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978. 3  CFR. 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR.  1979  Comp.,  p.  376. 

164.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State/location 

Community 
No. 

Effective  date  of  eligit>ility 

Current  effective 
date  map  date 

Date  Certain 
Federal  assist- 
ance no  longer 
available  in  spe- 
cial flood  hazard 
areas 

Region  IX 

California:  tHillstwrough,  city  of.  San  Mateo 
County. 

060320 

June  18,  1975,  Emerg.,  Sept.  1,  1981,  Reg; 
Oct.  6.  1999.  Susp. 

Oct.  6.  1999 

Oct.  6,  1999. 

Region  1 

Vennont:  Royalton,  town  of,  Windsor  Coun- 
ty- 

500153 

July  24,  1975,  Emerg.;  Jan.  16,  1981,  Reg.; 
Oct.  20,  1999,  Susp. 

Oct.  20.  1999 .... 

Oct  20,  1999. 

.  Region  II 

New  Yorl<: 

Deerpark,  town  of,  Orange  County  

Vienna,  town  of,  Oneida  County  

360612 
360562 

Apr.  4,  1975,  Emerg.;  Mar.  18,  1987.  Reg.; 

Oct.  20,  1999,  Susp. 
Aug.  27,  1975,  Emerg.;  Mar.  1,  1984,  Reg.; 

Oct.  20,  1999,  Susp. 

do  

do  

Do. 
Do. 

Region  III 

West    Virginia:    Mineral    County,    unincor- 
porated area. 

540129 

Dec.  30,   1975,   Emerg,;  Sept.  27,   1991, 
Reg.;  Oct.  20,  1999,  Susp. 

do  

Do. 

Region  V 

Michigan:  Owosso,  township  of,  Shiawassee 
County. 

260809 

Oct.  22,  1987,  Emerg.;  Oct.  20,  1999.  Reg.; 
Oct.  20,  1999,  Susp. 

do  

Do. 

Region  IX 

California: 

Alturas.  citv  of.  Modoc  County 

060193 
060192 

Aug.    7,    1975,    Emerg.;    Sept.   24,    1984, 

Reg.;  Oct.  20,  1999,  Susp. 
Feb.   19,   1976.   Emerg.;   Sept.  24.   1984. 

Reg.;  Oct.  20,  1999,  Susp. 

do  

do  

Do. 

Modoc  County,  unincorporated  areas  ... 

Do.    . 

Code  for  reading  third  column:  Emerg. — Emergency;  Reg. — Regular;  Rein. — Reinstatement;  Susp. — Suspension. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 
Issued:  October  6, 1999. 
Michael  J.  Armstrong, 
Associate  Director  for  Mitigation. 
(FR  Doc.  99-27257  Filed  10-18-99;  8:45  am] 
BILLING  CODE  671V-0S-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46CFRPart27 

[USCG-1 998-4445] 

RIN211&-AF66 

Hra  Protection  Maasures  for  Towing 
Vaaaals 

AGENCY:  Coast  Guard,  DOT. 


ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  This  interim  rule  implements 
measures  for  the  early  detection  and 
control  of  fires  on  towing  vessels.  These 
measures  increase  the  chances  of 
fighting  a  fire  with  early  warnings  and 
better  communications,  and  controlling 
the  fire  with  shut-off  valves  and  training 
and  drills.  The  rule  should  decrease  the 
number  and  severity  of  injuries  to 
vessels'  crews,  prevent  damage  to 
vessels,  structiues  and  other  property, 
and  reduce  the  likelihood  of  a  tank 
barge's  drifting,  grounding,  and 
ultimately  spilling  its  cargo. 

DATES:  Effective  Date:  This  interim  rule 
is  effective  January  19,  2000. 

Comment  Date:  Comments  must  reach 
the  Docket  Management  Facility  on  or 
before  December  20, 1999. 


The  incorporation  by  reference  of 
certain  publications  listed  in  the  rule  is 
approved  by  the  Director  of  the  Federal 
Register  on  January  19,  2000. 

ADDRESSES:  You  may  submit  your 
comments  and  material  by  mail,  hand 
delivery,  fax,  or  electronic  means  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES:  but  please 
submit  your  comments  and  material  by 
only  one  of  the  following  methods: 

1.  By  mail  to  the  Docket  Management 
Facility  (USCG-1 998-4445),  U.S. 
Deparbnent  of  Transportation  ,  room 
PL-401,  400  Seventh  Street  SW., 
Washington,  DC  20590-0001. 

2.  By  hand  delivery  to  room  PL-401 
on  the  Plaza  level  of  the  Nassif  Building, 
400  Seventh  Street  SW..  Washington. 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
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The  telephone  nximber  is  202-366- 
9329. 

3.  By  fex  to  Docket  Management 
Facility  at  202-493-2251. 

4.  Electronically  through  the  Web  Site 
for  the  Docket  Management  System  at 
http://dms.dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments,  and  docimients 
as  indicated  in  this  preamble  other  than 
material  proposed  for  incorporation  by 
refierence,  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  PL-401 
on  the  Plaza  level  of  the  Nassif  Biulding 
at  the  same  address  between  9  a.m.  and 
5  p.m..  Monday  through  Friday,  except 
Federal  holidays.  You  may  also  access 
this  docket  on  the  Internet  at  http:// 
dms.dot.gov. 

The  material  incorporated  by 
refierence  is  available  for  inspection  at 
room  1308,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Washington,  DC  20593-0001  between 
9:30  a.m.  and  2  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  202-267-1444. 
FOR  FUHTNER  INFORMATION  CONTACT:  For 
questions  on  this  rule,  contact  Randall 
Eberly,  P.  E.,  Office  of  Design  and 
Engineering  Standards  (G-MSE),  Coast 
Guard,  telephone  202-267-1861, 
electronic  mail 

ReberIyOcomdt.uscg.mil.  For  questions 
on  viewing  or  submitting  material  to  the 
docket,  contact  Dorothy  Walker,  Chief, 
Dockets,  Department  of  Transportation, 
telephone  202-366-9329. 
SUPPLEMENTARY  MFORMATKM.' 

Rflqnest  for  CommentB 

The  Coast  Guard  encourages  you  to 
participate  in  this  rulemaking  by 
submitting  comments  and  related 
material.  U  you  do  so,  please  include 
your  name  and  address,  identify  the 
docket  number  for  this  rulemaking 
(USCG-1998-4445),  indicate  the 
specific  section  of  this  document  to 
which  each  comment  applies,  and  give 
the  reason  for  each  comment.  If  you 
submit  comments  by  mail  or  hand 
delivery,  submit  them  in  an  unbound 
format,  no  larger  than  SVz  by  11  inches, 
suitable  for  copying  and  electronic 
filing.  If  you  submit  them  by  mail  and 
would  like  to  know  they  reached  the 
Facility,  please  enclose  a  stamped,  self- 
addressed  postcard  or  envelope.  We  will 
consider  all  comments  and  material 
received  diiring  the  comment  period. 
We  may  change  this  interim  rule  in 
view  of  the  comments. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  request  one  by 


submitting  a  request  to  the  Docket 
Management  Facility  at  the  address 
under  ADDRESSES  explaining  why  one 
would  be  beneficial.  If  we  determine 
that  one  would  aid  this  rulemaking,  we 
will  hold  one  at  a  time  and  place 
announced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

On  January  19, 1996,  the  tugboat 
SCANDIA,  wdth  the  tank  barge  NORTH 
CAPE  in  tow,  caught  fire  five  miles  off 
the  coast  of  Rhode  Island.  Crewmembers 
could  not  control  the  fire  and,  without 
power,  they  were  imable  to  prevent  the 
barge  carrying  4  million  gallons  of  oil 
fitim  grounding  and  spilling  about  a 
quarter  of  its  contents  into  die  coastal 
waters.  The  NORTH  CAPE  spill  led 
Congress  to  add,  by  §  902  of  the  1996 
Coast  Guard  Authorization  Act  (Pub.  L. 
104-324)  (the  Authorization  Act],  a  new 
subsection,  (f),  to  46  U.S.C.  4102,  to 
permit  the  Secretary  of  Transportation — 
"in  consultation  with  the  Towing  Safety 
Advisory  Committee"  (TSAC) — to 
require  fire-suppression  measures  on  all 
towing  vessels.  We  published  a  notice  of 
proposed  rulemaking  (NPRM)  on  safety 
of  towing  vessels  and  tank  barges  [CGD 
97-064)  [RIN  2115-AF-531  on  October 
6, 1997  (62  FR  52057). 

St^otory  Mandate 

Section  902  of  the  Authorization  Act 
gave  the  Coast  Guard  the  authority  to 
require  "the  installation,  maintenance, 
and  use  of  a  fire  suppression  system  or 
other  measures  *  *  *  on  board  towing 
vessels."  However,  for  vessels  that  tow 
non-self-propelled  tank  vessels,  the 
Authorization  Act  did  not  just  give  the 
Coast  Guard  the  authority;  it  mandated 
that  the  Coast  Guard  develop  these 
requirements.  The  requirements  that  the 
Coast  Guard  is  establishing  in  this  rule 
are  based,  in  part,  on  recommendations 
from  the  TSAC. 

Regulatory  Approach 

New  Fire  Protection  Rules  Apply  to  Most 
Towing  Vessels 

This  interim  rule  prescribes  that  most 
towing  vessels  must  be  fitted  with — 

•  General  alarms, 

•  Engine-room  fire  detection  systems, 

•  Internal  communication  systems, 
and, 

•  Remote  fuel-shutoff  valves. 

Furthermore,  fire-fighting  drills  must  be 
conducted  and  training  requirements 
need  to  be  established  for  crews  on 
towing  vessels. 

Towing  vessels  that  engage  only  in 
assistance  towing,  pollution  response, 
or  fleeting  duties  are  exempted  fiom  the 
measures  included  in  this  IR.  This  rule 


applies  to  all  other  towing  vessels,  not 
just  those  over  a  certain  length  or  those 
that  tow  non-self-propelled  tank  vessels. 
Owners  of  existing  towing  vessels  have 
until  January  19,  2000,  to  install  the 
required  equipment.  There  were  155 
reported  fires  on  towing  vessels  from 
1992-1996,  and  many  of  them  occurred 
in  the  engine  room.  Each  of  these  fires 
was  a  potential  danger  to  the  crew  or 
obstruction  to  maritime  commerce,  and 
each  resulted  in  property  damage.  Many 
of  these  fires  resulted  in  a  total 
constructive  loss  of  the  vessel,  and 
several  required  the  use  of  outside 
resources  to  bring  under  control.  Also, 
the  TSAC  recommended  that  we  apply 
this  rule  to  tovdng  vessels  regardless  of 
service  so  operators  could  maintain 
flexibility  over  the  cargoes  that  they 
may  tow. 

Ine  TSAC  recommended  that  we 
apply  this  rule  only  to  vessels  at  least 
12  meters  in  length.  Limiting 
application  of  this  rule  to  those  vessels, 
however,  woiUd  not  meet  the  intent  of 
the  mandate  in  die  Authorization  Act, 
which  did  not  distinguish  among 
vessels  by  length.  The  Act  mandated  the 
installation  of  fire-suppression  measures 
on  vessels  that  tow  non-self-propelled 
tank  vessels  (barges);  vessels  that  are 
less  than  12  meters  in  length  could  be 
and  often  are  engaged  in  towing  such 
barges.  Also,  the  Coast  Guard  is 
concerned  that  a  fire  that  results  in  loss 
of  propulsion  and  navigation  capability 
could  occur  on  any  towing  vessel, 
regardless  of  lengdi. 

Requirenient  for  a  Fire-Siqipression 
SjrstBin 

This  interim,  rule  does  not  implement 
any  requirements  for  fixed  fire- 
suppression  systems  on  towing  vessels. 
In  the  NPRM,  we  expressed  our  position 
that  gaseous  suppression  systems  may 
not  be  effective  on  certain  existing 
vessels.  Those  systems  need  relatively 
airtight  enclosures  to  maintain 
extinguishing  concentrations.  Many 
existing  towing  vessels  are  constructed 
with  engme  rooms  that  would  not  be 
sufficiently  airtight.  Because  of  this      « 
possible  constraint  on  the  application  of 
total-flooding  systems  to  existing 
vesseb,  we  proposed  a  combination  of 
early-warning  fire-detection  systems, 
semi-portable  fire  extinguishers,  fixed  or 
portable  fire  pumps,  and  crew  training 
as  alternative  means  of  fire  protection. 
During  the  comment  period  for  the 
NPRM,  we  received  numerous 
comments  critical  of  these  alternative 
measures.  Many  of  the  comments  felt 
that  the  measures  did  not  meet  the 
intent  of  the  Authorization  Act,  because 
they  would  not  require  total-flooding 
fire-extinguishing  systems.  Further,  the 
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coinments  felt  that  the  measures  did  not 
consider  vessels'  characteristics, 
methods  of  operation,  and  nature  of 
service,  nor  did  they  differentiate 
between  ocean-going  tugboats  and 
inland  towboats.  We  have  carehUly 
considered  these  comments  and  have 
decided  to  implement  the  lower  cost, 
non-controversial  measures  in  this 
interim  rule,  while  we  continue  our 
review  of  the  other  measiues.  The  rule 
reflects  a  niunber  of  limited  changes 
based  on  public  comments  and  are 
discussed  below.  It  drops  the  sections  of 
the  proposed  nde  that  concerned 
manual  fire-fighting  and  fixed  fire- 
extinguishing  systems,  to  allow 
additional  consideration  and  comment 
under  a  separate  Supplemental  Notice 
of  Proposed  Rulemaldng  (SNPRM)  on 
fire-suppression  systems  and  other 
measures  for  towing  vessels  [CGD  97- 
064]  [KIN  2115-AF-53]. 

Discussion  of  Conunents  and  Changes 

The  Coast  Guard  received  a  total  of  54 
docmnents  containing  208  comments  to 
the  public  docket  of  the  NPRM  on 
Towing  Vessel  Safety.  Comments 
consisted  of  letters  to  the  docket  and 
remarks  at  the  public  meetings  in  St. 
Louis,  MO  and  Newport,  RI.  The  67 
comments  relating  to  systems  for 
anchoring  and  barge  retrieval  were 
addressed  in  a  separate  rulemaking  [63 
FR  71754;  Dec.  30, 1998]  on  emergency 
control  measures  for  tank  bai^ges  (USGG 
1998-4443).  The  remaining  141 
comments  were  concerned  with 
suppressing  and  fighting  fires.  All 
comments  concerning  fixed  fire- 
suppression  systems,  fire  pumps,  fire 
hoses  and  hydrants,  or  semi-portable 
fire  extinguishers  will  be  addressed  in 
the  SNPRM  on  fire  suppression. 
Comments  on  other  issues  of  fire 
protection  raised  in  the  NPRM  are 
addressed  in  this  interim  rule.  The 
following  paragraphs  summarize  the 
comments  and  explain  any  changes 
made  to  the  proposed  rules  for  fire 
protection. 

1.  General 

Eleven  comments  stated  that  the 
proposed  rule  would  not  meet  the  intent 
of  the  Authorization  Act,  because  it 
would  not  require  total-flooding  fire- 
extinguishing  systems  for  all  towing 
vessels,  or  at  least  not  for  all  towing 
vessels  used  to  transport  oil  and  other 
hazardous  substances.  Additionally,  the 
proposed  rule  does  not  consider  vessel 
characteristics,  methods  of  operation,  or 
nature  of  service,  nor  does  it 
differen^ate  between  ocean-going 
tugboats  and  inland  towboats. 

Our  proposed  rule  would  have 
established  minimum  criteria  for 


manual  fire-fighting  equipment  and  for 
the  training  of  crews  on  dl  towing 
vessels.  Many  of  the  public  comments 
were  critical  of  this  approach.  Their 
primary  concern  was  for  the  safety  of 
the  crewmembers  expected  to  fight  the 
fires.  Other  comments  noted  that  the 
greatest  fire  hazard  on  towing  vessels  is 
an  engine-room  fire  caused  by  a  fuel 
leak.  Unless  fire-fighting  equipment 
used  to  fight  an  engine-room  fire  is 
installed  in  a  protected  location  away 
fi'om  the  engine  room,  it  could  be 
damaged  by  a  fire.  Fire  pumps  and 
generators  used  to  power  the  fire  pumps 
are  generally  located  in  the  engine 
room.  Aboard  many  towing  vessels, 
there  is  no  other  space  where  they  could 
be  installed.  The  same  concern  was 
expressed  about  the  location  of  the 
semi-portable  fire  extinguisher  that  we 
proposed.  Many  of  the  commenters  felt 
that  manual  fire-fighting  equipment 
would  meet  with  limited  success  on  an 
engine-room  fire,  imless  self-contained 
breathing  apparatus  and  personal 
protective  gear  (which  the  NPRM  did 
not  propose)  were  provided  to  the  crew. 
Even  then,  the  effectiveness  of  manual 
fire-fighting  equipment  would  be 
limited  in  contrast  to  that  of  fixed  fire- 
suppression  systems.  We  are 
reconsidering  the  application  of  fixed 
fire-suppression  systems  and  semi- 
portable  fire  extinguishers  to  all  vessels. 
We  will  revisit  these  in  the  SNPRM. 

One  comment  requested  that  we 
amend  the  proposed  rule  to  require  that 
all  towing  vessels  transporting  oil  or 
other  hazardous  cargoes  comply  with 
the  same  standards  for  construction  and 
safety  applied  to  self-propelled  tank 
vessels  (46  CFR  Subchapter  D).  It  urged 
that  criteria  for  construction,  manning, 
and  inspection  are  essential  to  ensiue 
the  safe  transport  of  hazardous  cargoes. 
The  proposed  rule  would  not  go  far 
enough,  it  held,  in  applying  rules  on  fire 
and  safety  to  towing  vessels.  Such  a 
change  is  outside  the  scope  of  this 
rulemaking,  and  we  did  not  incorporate 
it. 

One  comment  indicated  that  many 
operating  vessels  already  have  systems 
for  fire  detection,  fire  extinguishing, 
general  alarm,  and  internal 
communication  that  are  functional  but 
that  would  not  meet  the  approval 
criteria  in  the  proposed  rule.  The 
comment  argued  that  such  existing 
equipment  should  be  accepted,  as  is.  We 
note  the  concerns  of  this  coounent  and 
have  partially  incorporated  them  in  this 
interim  rule.  Existing  fire-detection 
systems  that  use  Underwriters 
Laiboratory  (UL),  Inc.-listed  components, 
and  are  installed  according  to  specific 
criteria  (listed  in  §§  27.210  and  27.310), 
will  now  be  accepted.  We  will  require 


that  vessel  owners  have  documentation 
from  a  Registered  Professional  Engineer 
or  a  recognized  classification  society 
(under  46  CFR  part  8)  certifying  that 
existing  fire-detection  systems  satisfy 
oiu-  criteria.  Existing  systems  for  general 
alarm  and  internal  communication  need 
not  meet  any  approval  criteria.  They 
need  only  be  capable  of  functioning  as 
stated  in  this  rule.  Existing  fire- 
extinguishing  systems  will  be  the 
subjects  of  the  SNPRM. 

One  comment  felt  that  the  proposed 
requirements  for  towing  vessels  are 
overly  restrictive  when  compared  to  the 
requirements  for  other  types  of  vessels. 
The  comment  reconunended  that  we 
change  the  proposed  rule  to  mandate  a 
fire  prevention  program  in  conjunction 
with  standards  for  housekeeping  and 
preventive  maintenance  as  a  substitute 
forthe  proposed  systems  for  detecting 
and  extinguishing  fires.  We  do  not  agree 
with  this  conunent.  The  administrative 
controls  that  the  comment  recommends 
are  one  element  of  successful  iire 
protection.  The  proposed  controls  alone 
do  not  provide  an  adequate  level  of  fire 
protection.  The  incidence  and 
consequences  of  potential  fires  caimot 
be  realistically  predicted.  Our  rule, 
therefore,  requires  the  set  of  equipment 
necessary  to  provide  a  miniTniim  level 
of  protection  against  possible  fires. 

One  comment  expressed  concern  that 
a  vessel  without  an  auxiliary  generator 
could  not  provide  electrical  power  for  a 
fire  pump.  We  note  this  concern  and 
will  address  it  further  in  the  SNPRM. 

Several  comments  requested  that 
vessels,  12  meters  or  less  in  length, 
should  be  exempted  from  the  proposed 
rule.  We  do  not  agree  with  these 
comments.  As  we  previously  stated  (in 
the  preamble  to  the  NPRM),  this  would 
not  meet  the  intent  of  the  Authorization 
Act,  because  the  Act  does  not  vary  its 
applicability  based  on  vessel  length.  We 
are  concerned  about  possible  fires  on 
any  towing  vessel  regardless  of  its 
length. 

Several  comments  stated  that  the 
proposed  rule  should  not  apply  to  all 
towing  vessels,  but  should  apply  only  to 
towing  vessels  used  to  transport  oil  and 
other  hazardous  substances.  We  noted 
in  the  NPRM  our  concern  about  possible 
fires  on  any  towing  vessel — regardless  of 
service  or  materials  transported.  The 
rule,  as  proposed,  is  intended  to  provide 
a  minimum  level  of  fire  protection  for 
all  towing  \'essels.  As  previously  noted, 
the  requirements  for  fixed  fire- 
extinguishing  systems  in  the  engine 
rooms  of  towing  vessels  remain  under 
review.  The  Si  JPRM  will  consider  the 
need  for  fixed  extinguishing  systems, 
taking  into  account  the  service  of  the 
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vessel  as  well  as  the  hazard  level  of  the 
cai^oes  being  transported. 

One  comment  suggested  that  we 
require  emergency  lighting  in  the  engine 
room.  We  agree  in  principle  with  the 
comment  that  emergency  lighting  may 
enhance  access  to  the  engine  room 
during  an  emergency.  However,  we  have 
not  amended  the  proposed  rule  to 
require  this.  We  expect  that  most  towing 
vessels  carry  battery-powered  flashlights 
and  portable  lanterns  that  are  used 
daily.  If  so.  it  is  a  reasonable  expectation 
that  these  lights  would  work  when 
needed.  We  expect  that  these  portable 
lights  would  be  sufficient  for  use  in 
emergencies. 

Several  comments  expressed  the  view 
that  the  crew  should  not  have  to 
perform  as  a  Are  brigade.  They  said  that 
this  would  imnecessarily  expose  the 
crew  to  danger.  Instead,  they  felt  that  a 
more  prudent  approach  would  be  to 
abandon  the  vessel,  or  to  rely  on  fixed 
fire-suppression  equipment.  We  note 
this  concern  amd  will  address  it  further 
in  the  SNPRM. 

One  comment  recommended  that  we 
extend  the  implementation  date  for  the 
installation  of  the  required  fire- 
protection  equipment.  This  would  allow 
vessel  operators  the  option  of  installing 
the  required  equipment  at  the  next 
scheduled  yard  date  rather  than  within 
the  specified  two-year  period.  The 
comment  notes  that,  if  all  operators  are 
required  to  install  the  fire-protection 
equipment  during  the  same  two-year 
cycle,  suppliers  of  the  equipment  will 
face  a  backlog  of  orders  that  could 
prevent  timely  completion  of  the 
installations.  We  do  not  agree  with  the 
conunent.  The  proposed  two-year  limit 
for  complying,  in  conjunction  with  the 
time  taken  to  complete  the  rulemaking, 
affords  existing  tov«ring  vessel  operators 
more  than  ample  opportimity  to  order 
and  install  the  required  equipment. 

2.  Definitions 

One  comment  suggested  that 
definitions  of  several  terms  were  needed 
to  clearly  understand  the  proposed  rule. 
The  unclear  terms  were  operating 
station,  accommodation  space,  contact 
maker,  fire-detection  system,  pitot-tube 
pressure,  working  area,  and  machinery 
space.  We  agree  with  this  comment.  We 
discuss  the  term  fire-detection  system 
further  within  the  sections  of  the  rules 
that  apply  to  it.  The  term  pitot-tube 
pressure  no  longer  pertains  to  this  rule. 
A  contact  maker  is  a  type  of  switch; 
specifications  for  one  are  described  in 
46  CFR  113.25-11.  We  have  added  the 
remainder  of  the  terms  to  the  list  of 
definitions  in  §27.101.  To  avoid 
confusion,  we  have  replaced  the  term 
machinery  space  used  in  the  proposed 


rule  with  the  term  engine  room  in  all 
parts  of  the  interim  rule. 

3.  General  Alarm 

One  comment  expressed  the  opinion 
that  a  general  alarm  should  not  be 
required  on  a  small  vessel,  because  the 
crew  could  commimicate  by  voice  or  by  - 
sounding  the  vessel's  horn.  We  disagree. 
The  primary  goal  of  the  proposed  rule 
was  to  ensure  that  a  distinctive 
emergency  signal  would  be  installed  on 
each  towing  vessel,  to  quickly  alert  the 
crew  of  fire  or  other  emergency.  A 
vessel's  horn  regularly  soimds  for  non- 
emergencies. A  crewmember's  voice 
may  not  be  clearly  heard  or  understood 
over  engine-room  noise,  resulting  in 
mistaken  or  delayed  fire-fighting.  The 
general  alarm  that  we  require  is  a 
universally  recognized  signal  for  the 
crew  to  respond  to  their  assigned 
emergency  stations. 

Several  comments  felt  that 
§§  27.205(a)(4)  and  proposed 
27.305(a)(3),  here  27.305(a)(4),  should 
require  monthly  instead  of  weekly 
testing  of  the  general  alarm.  Again,  we 
disagree.  The  general  alarm  is  an 
emergency  safety  system;  as  such,  it 
must  be  functional  at  all  times.  Weekly 
testing  of  the  alarm  is  consistent  with 
our  rules  for  inspected  vessels  and 
provides  a  high  degree  of  confidence 
that  the  alarm  will  operate  when 
needed. 

A  nimiber  of  comments  did  not 
imderstand  our  intent,  or  they  disagreed 
with  our  proposed  rule,  for  the  design 
of  the  general  alarm  stated  in  §§  27.205 
and  27.305.  A  particular  concern  was 
the  requirement  to  install  visible 
warning  devices  in  all  areas  on  new 
vessels.  Many  comments  felt  that  a 
standardized  general  alarm  should  be 
required,  with  audible  alarms  placed 
throughout  the  vessel,  including 
supplemental  visible  alarms  in  areas 
with  high  levels  of  background  noise. 
Upon  further  review  of  the  proposed 
nde,  we  agree  that  the  two  systems 
could  be  misinterpreted  in  their  existing 
form.  We  have  rewritten  them  to  clarify 
the  requirements  and  have  modified 
them  to  make  them  consistent  for  both 
existing  and  new  vessels.  This  change 
deletes  the  requirement  for  general 
alarms  on  new  vessels  to  be  both 
audible  and  visible.  This  rule  requires 
that  all  general  alarms  consist  of  audible 
warnings  located  so  they  can  be  heard 
throughout  the  vessel.  It  also  requires 
that,  in  areas  where  it  may  be  difficult 
to  hear  those  warnings,  supplemental 
visible  warnings  must  be  installed.  This 
change  should  ensure  that  a  universal 
warning  is  in  place  on  both  new  and 
existing  vessels.  Uniform  general  alarms 
will  prevent  confusion  among 


crewmembers  that  may  transfer  between 
different  vessels. 

4.  Fire  Detection 

One  comment  requested  that  we 
change  §§  27.210  and  27.310  to  exempt 
small  vessels  from  the  requirement  to 
install  fire-detection  systems.  The 
comment  felt  that  a  crew  could  provide 
a  fire  watch  and  sound  an  alarm  by 
voice  or  by  soimding  a  vessel's  horn.  We 
do  not  agree.  The  goal  of  the  proposed 
rule  was  to  ensure  that  a  dedicated, 
reliable  system  would  be  installed 
aboard  towing  vessels,  to  provide  early 
warning  of  fires.  An  approved  fire- 
detection  system  provides  continuous 
surveillance  of  the  protected  area. 
Reliance  on  crewmembers  that  may  be 
distracted  or  busy  performing  assigned 
duties  does  not  provide  an  equivalent 
level  of  protection. 

Another  comment  noted  that  the 
proposed  rule  would  have  required  an 
approved  fire-detection  system  but  not 
the  maintenance  or  testing  of  the 
system.  We  agree  with  this  observation, 
and  §§  27.210(b)  and  27.310(b)  vdll 
require  the  maintenance  and  testing  of 
the  system  according  to  the 
manufacturer's  instruction  manual. 

Several  comments  said  that  §§  27.210 
and  27.310  contain  insufficient  design 
criteria  to  let  the  public  develop 
realistic  cost  estimates  for  the  proposed 
fire-detection  systems.  We  disagree  with 
this  observation.  Manufactiu^rs 
provided  us  with  basic  information  on 
costs  of  their  systems.  We  recognize  that 
each  vessel  may  have  imique 
configurations  that  could  alter  the  final 
cost  of  its  system.  However,  we  believe 
that  this  rulemaking  contains  adequate 
information  to  allow  the  development  of 
reasonable  estimates  of  cost. 

Numerous  comments  regarded  the 
design  basis  of  the  proposed  fire- 
detection  systems.  Several  noted  that 
many  existing  vessels  currently  have 
systems  that  comply  with  NFPA  72, 
which  is  the  shore-based  criterion  for 
such  systems.  But  NFPA  72  allows  the 
spacing  of  heat  detectors  at  much 
greater  distances  than  the  3  meters  (10 
feet)  that  proposed  §§  27.210(b)  and 
27.310(b)  would  have  required.  Since 
the  existing  systems  may  not  have  their 
detectors  spaced  at  3-meter  intervals, 
these  systems  would  have  to  be 
replaced.  The  comments  suggested  that, 
for  this  and  other  technical  reasons,  we 
should  accept  existing  systems  that 
comply  writh  NFPA  72.  We  agree. 
Existing  systems  that  are  certified  to  be 
UL-listed  and  are  installed  under 
specific  criteria  listed  in§§27.210  and 
27.310  will  be  accepted.  The  standard  of 
3-meter  spacing  drops  from  the  rule. 


5.  Internal 
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Another  group  of  comments 
expressed  related  concerns  with  the 
proposed  3-meter  standard  for  the 
placement  of  fire  detectors  on  the 
overhead  of  the  engine  room.  The 
comments  suggested  that  fire  detectors 
located  there  at  3-meter  intervals  might 
not  be  adequate  to  protect  against  all 
hazards.  They  suggested,  as  an 
alternative,  a  combination  of  heat  and 
smoke  detectors  located  on  the  overhead 
and  at  lower  levels,  near  obvious 
hazards  such  as  main  engines  or 
generators.  Several  of  the  group  felt  that 
the  rule  should  allow  heat  detectors, 
smoke  detectors,  a  combination  of  heat 
and  smoke  detectors,  or  a  continuously 
manned  engine  room.  We  partially  agree 
with  these  comments.  We  have  changed 
the  rule  to  allow  fire-detection  systems 
to  comply  with  design  criteria  of  the 
Coast  Guard  (listed  in  §§  27.210  and 
27.310)  or  with  NFPA  72.  These  systems 
may  use  heat  detectors,  smoke  detectors, 
or  a  combination  of  the  two.  We  do  not, 
however,  consider  a  continuously 
manned  engine  room  an  acceptable 
substitute  for  any  such  system.  The 
attention  of  the  personnel  on  duty  in  the 
engine  room  might  be  focused  on 
routine  tasks  or  maintenance.  Because 
of  these  parallel  duties,  the  engineers 
might  not  immediately  notice  incipient 
fires.  Even  a  continuously  manned 
engine  room  must  have  a  fire-detection 
system  to  ensiue  the  needed  level  of 
safety. 

Several  comments  concerned 
proposed  §§  27.210(f)  and  27.310(f), 
which  would  have  required  that  the  fire- 
detection  system  not  be  used  for  any 
other  purpose.  The  comments  stated 
that  the  rule  should  let  the  system  be 
connected  to  the  automation  or  other 
monitoring  system  of  the  engine  room. 
We  disagree.  The  connection  of  non- 
emergency equipment  to  the  fire- 
detection  system  introduces  a  potential 
for  spurious  electrical  faults  to  damage 
the  system;  this  could  decrease  the 
reliability  of  the  system.  This  rule 
accepts  fire-detection  systems  approved 
by  the  Coast  Guard  or  listed  by  UL  only 
for  service  as  fire  alarms.  If  other 
devices  are  connected  to  fire-alarm 
panels,  then  there  is  no  way  of  ensuring 
that  alarms  wiU  perform  as  necessary. 

5.  Internal  Communications 

One  comment  expressed  the  opinion 
that  internal  communication  systems 
are  not  needed  on  small  vessels,  because 
the  crew  cotild  communicate  by  voice. 
We  agree  with  this  comment.  In 
response,  we  have  changed  the  interim 
rule  to  allow  internal  communication 
requirements  similar  to  those  listed  in 
46  CFR  part  184  of  Subchapter  T  and  46 
CFR  part  121  of  Subchapter  K.  To  be 


consistent  with  other  provisions  of  the 
existing  regulations,  this  exemption  will 
also  apply  to  twin-screw  vessels  with 
operating  station  control  for  both 
engines.  Subchapters  T  and  K 
regulations  leave  the  determination  of 
acceptable  arrangements  on  small 
vessels  up  to  the  local  Officer  in  Charge, 
Marine  Inspection.  Towing  vessels  are 
not  normedly  subject  to  the  jurisdiction 
of  the  local  inspector;  thus  alternate 
performance  criteria  are  listed  in  the 
rule.  Changes  to  the  rule  will  allow 
small  vessels,  where  the  operating 
station,  control  station,  and  the 
propulsion  engine  room  are  sufficiently 
close  together,  to  use  direct  voice 
communication  instead  of  an  internal 
communication  system.  For  the  purpose 
of  this  regulation,  we  feel  that  the 
separation  criterion  "sufficiently  close" 
is  satisfied,  if  the  crew  is  able  to 
maintain  unobstructed  visual  contact 
and  the  separation  distance  between  the 
operating  station  and  the  engine  room 
access  door  does  not  exceed  3  meters 
(10  feet). 

Another  comment  requested 
clarification  of  proposed  §§  27.215(a) 
and  27.315(a)  regarding  the  necessary 
degree  of  independence  for  the  system. 
It  asked  whether  the  system  needs  to  be 
electrically  and  physically  isolated  from 
the  vessel's  electrical  system.  It  also 
suggested  that  battery-powered  public- 
address  (PA)  systems  or  portable  VHF 
radios  should  fulfill  this  requirement  on 
both  existing  and  new  vessels.  We  agree 
with  this  comment,  and  have  changed 
the  sections  accordingly.  Our  intent 
here  is  to  ensure  the  presence  of  a 
reliable  system,  one  that  will  continue 
to  operate  even  if  the  vessel's  electrical 
power  falls  or  shuts  down.  We  regard 
either  an  installed  PA  system  with 
backup  power  from  batteries,  or  hand- 
held VHF  radios,  as  meeting  these 
criteria.  It  is  not  necessary  for  the 
system  to  be  completely  distinct  from 
the  vessel's  electrical  system.  Oiu  intent 
is  to  ensiue  there  is  a  source  of  power 
for  the  communication  system  that  does 
not  depend  on  the  towing  vessel's 
electrical  system. 

One  comment  recommended  that  we 
require  the  systems  for  internal 
communication  to  be  intrinsically  safe. 
We  do  not  agree.  The  system  is  to  allow 
contact  between  the  engine  room  and 
the  operating  station.  Neither  of  these 
areeis  is  a  hazardous  location  where 
specialized  electrical  equipment  must 
be  installed. 

6.  Fire  Pumps,  Fire  Main,  and  Fire  Hose 

Numerous  comments  concerned  the 
proposed  rule  for  fire  pumps,  hydrants, 
and  hoses.  Many  of  the  comments 
wondered  how  an  installed  fire  pimip 


could  be  of  any  use  in  combating  an 
engine-room  fire  if  it  or  its  soiirce  of 
power  were  located  in  the  engine  room. 
Others  noted  that  the  requirement  for  a 
portable  pump  made  sense  in  part 
precisely  because  the  pump  would  not 
be  affected  by  an  engine-room  fire,  but 
noted  further  that  it  would  be  extremely 
difficult  to  effectively  deploy  and  start 
the  pump  in  an  emergency.  Many  others 
suggested  that  manual  fire-fighting  in  an 
engine  room  would  be  very  difficult  for 
crewmembers  not  trained  as 
professional  fire  fighters.  Because  of 
these  comments  critical  of  the  proposed 
nUe,  we  are  reserving  all  sections  of  the 
proposed  rule  that  pertain  to  manual 
fire-fighting  for  further  consideration  in 
the  SNPRM.  This  may  reduce  or  remove 
the  proposed  rule  for  manual  fire- 
fighting  equipment  if  our  further 
consideration  concludes  that  fixed 
extinguishing  systems  or  other  measures 
offer  a  more  effective  means  of 
suppressing  engine-room  fires  aboard 
towing  vessels. 

7.  Fire-Extinguishing  Equipment 

One  comment  noted  that  proposed 
§  27.325  would  have  allowed  the 
operator  of  a  new  towing  vessel  24 
meters  in  length  or  longer  to  install 
either  a  semi-portable  fire  extinguisher 
or  a  fixed  fire-extinguishing  system.  The 
comment  expressed  the  view  that,  on 
new  vessels,  fixed  systems  should  be 
required.  That  was  our  intent  with  the 
NPRM;  only  through  a  typographical 
error  did  the  proposed  rule  state  that  the 
installation  of  either  type  of  system  was 
acceptable.  A  corrective  notice  [62  FR 
60939]  published  on  November  13, 
1997,  made  this  clear:  The  proposed 
rule  should  have  stated  that  both  a  semi- 
portable  extinguisher  and  a  fixed  system 
would  be  required.  We  have  decided, 
however,  to  reserve  this  section  for  the 
SNPRM. 

Numerous  comments  concerning  the 
proposed  requirements  for  semi- 
portable  fire  extinguishers  took  a 
different  view.  Several  felt  that  no 
extinguisher  should  be  located  in  the 
engine  room,  to  prevent  it  from  being 
damaged  during  a  fire.  Others  stated 
that  several  small  extinguishers  would 
be  more  effective  than  one  large  one.  In 
response  to  the  comments  we  received 
on  the  issue  of  manual  versus  fixed  fire 
extinguishing,  we  have  decided  to 
reserve  this  section  as  well.  It,  too,  will 
receive  further  consideration  in  the 
SNPRM. 

8.  Fuel  Shutoffs 

Several  comments  requested  that  we 
change  the  requirements  for  fuel 
shutoffs  proposed  in  §  27.340(f).  Many 
suggested  that  we  allow,  for  new 
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vessels,  remote  engine  shutdown 
instead  of  remote  fuel  shutoff.  A 
contrary  comment  recommended  that 
we  not  allow  the  remote  engine 
shutdown  on  existing  vessels  and  that, 
for  effective  extinguishing  of  the  fire,  we 
instead  require  only  remote  fuel  shutoffs 
in  all  cases.  The  comments  favoring 
remote  engine  shutdowns  noted  that,  if 
a  vessel  with  multiple  engines 
experienced  an  engine  fire,  a  fuel 
shuto£f  would  disable  all  of  the  engines, 
reducing  maneuvering  flexibility.  Some 
of  these  reasoned  that,  if  all  vessels  had 
remote  engine  shutdowns  instead  of 
remote  fuel  shutoffs,  only  the  affected 
engine  would  need  to  be  stopped,  so  the 
remaining  engine  could  be  used  to 
safely  maneuver  the  vessel.  Others 
observed  that,  if  a  diesel  engine  were 
stopped  by  shutting  off  its  fuel  supply, 
it  could  not  be  easily  restarted,  and 
would  require  a  shore-based  mechanic 
to  repair.  We  do  not  agree  with  the 
comments  that  a  remote  fuel  shutoff 
should  be  optional;  we  agree  with  the 
comment  that  one  should  be  required  on 
every  vessel  and  have  changed  the  rule 
accordingly.  As  the  preamble  to  the 
NPRM  noted,  a  fuel  shutoff  is  the 
preferred  means  of  protection.  It  allows 
the  crew  to  stop  the  flow  of  fuel  into  the 
engine  room  firom  the  fuel  tanks,  but 
need  not  be  immediately  closed. 
Moreover,  on  a  vessel  with  multiple 
engines,  a  fuel  shutoff  could  be  installed 
on  the  fuel  line  to  each  engine.  A  remote 
engine  shutdown,  by  contrast,  leaves  no 
way  to  stop  the  flow  of  fuel  into  the 
engine  room  if  a  fuel  line  or  fitting  is 
damaged.  Fire  fighting  must  be 
coor(£nated  with  the  operation  of  the 
vessel  and  must  also  be  tailored  to  the 
situation  as  it  unfolds.  Ordinarily,  the 
master  decides  when  to  close  the  fuel 
shutoff.  Emergency  maneuvering  could 
occur  when  conditions  allowed.  In 
addition,  the  engines  could  be  stopped 
by  normal  means  before  the  fuel  shutoff 
is  operated,  to  help  prevent 
complications  with  restart.  Effective 
fire-fighting  will  require  the  ability  to 
shut  off  the  gravity  flow  of  fuel  into  the 
engine  room  regardless  of  the  method 
used  to  extinguish  the  fire  (manual  or 
fixed).  Remote  engine  shutdowns  will 
not  afford  this  ability. 

One  group  of  comments  requested 
that  we  change  proposed  §  27.340(f)  to 
require  the  fuel  shutoff  only  on  the  main 
engine(s).  They  noted  that  a  complete 
fuel  shutoff  would  stop  the  auxiliary 
generator,  which  in  turn  would  disable 
the  electric  fire  pump.  Others  asked 
whether  we  would  require  remote  fuel 
shutoffs  for  every  fuel  line.  Our 
response  is  yes;  fires  involving  the  main 
engine  are  not  the  only  hazard  that  we 


are  concerned  about.  Auxiliary  engines 
such  as  diesel  generators  could  also 
suffer  fires  related  to  fuel  systems.  The 
proposed  rule  clearly  stated,  and  this 
interim  rule  clearly  states,  that  any  fuel 
line  that  could  be  subjected  to  internal 
head  pressure  fi'om  fuel  in  a  tank  must 
be  fitted  with  a  remotely-operated 
positive-shutoff  valve.  Several  options 
exist  for  the  arrangement  of  the  valve. 
The  valve  can  be  located  at  the  main- 
tank  discharge,  upstream  of  smy  fuel- 
line  branches,  ff  this  valve  closes,  then 
the  flow  of  all  combustible  fuel  to  the 
engine  room  stops.  Operators  of  vessels 
with  multiple  engines  or  auxiliaries  do 
not  have  to  instaU  single  valves  to  stop 
the  flow  of  fuel  fi-om  the  main  tanks; 
they  may  install  multiple  valves  such 
that  selected  engines  can  continue 
running  during  a  fire,  if  conditions 
permit. 

9.  Fire  Axes 

Several  comments  asked  about  our 
reasoning  for  requiring  a  fire  axe  in 
§  27.235.  Fire  axes  are  used  for  forcible 
entry  and  for  salvage  and  overhaul.  A 
pick-headed  fire  axe  can  help  open 
burning  insulation  and  lagging  or 
storage  cabinets  to  ensure  that  all  local 
hot  spots  are  exposed  and  properly 
extinguished.  Because  the  fire  axe  is 
part  of  the  previously  proposed  manual 
fire-fighting  equipment,  we  have 
reserved  this  section  for  further 
conunent  in  the  SNPRM. 

10.  Muster  Lists 

Several  comments  related  to  our 
proposed  requirements  for  muster  lists. 
Because  muster  lists  are  an  element  of 
the  proposed  manual  method  of  fire- 
fighting,  we  have  reserved  this  section 
for  further  consideration  in  the  SNPRM. 

11.  Drills 

One  comment  recommended  we 
require  all  licensed  persoimel  on  towing 
vessels  be  certified  as  trained  in  fire 
fighting.  While  we  agree  with  this 
comment  in  principle,  we  do  not  intend 
to  amend  the  proposed  nUe  because  the 
benefit-cost  analysis  does  not  support 
such  a  requirement.  Fiuther,  changes  to 
the  requirements  for  licensing  maritime 
personnel  are  outside  the  scope  of  this 
rulemaking.  Most  persons  serving  on 
towing  vessels  in  inland  or  coastal 
service  do  not  carry  licenses  that  require 
them  to  attend  approved  fire-fighting 
schools.  Also,  these  vessels  operate 
where  municipal  fire  departments  may 
be  available  to  supplement  their  crews 
in  fire  fighting.  Our  rules  require  all 
crewmembers  to  participate  in  monthly 
drills  aboard  their  vessels.  These  drills 
should  familiarize  them  with  the 


specific  emergency  procedures  and 
equipment  aboard  their  vessels. 

Several  comments  asked  that  we 
change  proposed  §  27.355(c)  to  let  the 
required  fire  drills  and  instruction  be 
given  by  persons  Ucensed  as  operators 
of  uninspected  towing  vessels  (OUTVs). 
We  agree  with  this  comment  and  have 
deleted  the  proposed  requirements  that 
drills  be  conducted  by  a  person  licensed 
for  operation  of  inspected  vessels  of  100 
gross  tons  or  more. 

One  comment  expressed  concerns 
regarding  the  proposed  requirements  for 
training  and  drills  in  §  27.355.  The 
comment  maintained  that  the 
requirements  would  entail  monthly 
drills  on  engine-room  fires  and  periodic 
training  on  other  fire-related  activities. 
It  suggested  that  the  drills  include 
practice  in  responding  to  different  types 
of  emergencies  and  that  training  occiu' 
no  more  often  than  quarterly.  We  feel 
that  the  comment  has  misinterpreted  the 
proposed  requirements.  We  have 
proposed  monthly  drills  to  ensiue  that 
the  crew  is  familiar  jvith  its 
responsibilities  diuing  an  emergency. 
The  drills  should  help  the  crew  to 
practice  locating  and  operating  the 
emergency  equipment.  They  should  also 
allow  the  crew  to  consider 
contingencies  for  responding  to 
unplaimed  events  such  as  blocked 
access,  damaged  or  missing  equipment, 
and  search  and  rescue.  The  fire-fighting 
exercise  in  the  engine  room  (see 
§  27.355(a)(1))  is  intended  to  ensiwe 
crews  regularly  practice  this  important 
evolution.  We  expect  that  the  monthly 
drills  will  vary  to  cover  a  variety  of  fires 
or  related  emergencies  that  could  occur 
on  the  vessel.  Changes  in  the  vessel's 
routes  or  cargoes  may  introduce 
different  scenarios  or  circumstances.  We 
do  not  want  the  crew  to  perform 
monthly  drills  responsive  only  to  fires 
in  the  engine  room.  We  have  not 
changed  this  section  in  response  to  this 
comment. 

12.  Fuel  Systems 

One  comment  suggested  that  the  final 
rule  cover  fuel  systems  for  portable 
pimips  on  existing  vessels.  Because 
portable  piimps  are  used  for  manual 
fire-fighting,  we  have  reserved  treatment 
of  this  issue  for  the  SNPRM. 

One  person  questioned  the  lack  of  a 
definition  of  a  30-by-30-mesh  flame 
screen  in  §  27.340(d)(1),  and  noted  that 
the  proposed  rule  did  not  specify  that 
the  screen  be  corrosion-resistant.  We 
^agree  that  a  flame  screen  should  be 
corrosion-resistant  and  have  changed 
this  rule  accordingly.  We  do  not  agree 
that  further  explanation  of  the  term  30- 
by-30  mesh  is  warranted.  This 
description  of  the  flame  screen  is 
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commonly  understood  and  is  consistent 
with  46  cm  Subchapter  F,  Marine 
Engineering. 

Several  comments  noted  that 
§  27.340(c)  as  proposed  could  be 
interpreted  to  prohibit  portable  fire 
pumps  with  gasoline-powered  engines. 
It  is  not  our  intent  to  prohibit  the  use 
of  portable  fire  pumps.  Because  portable 
pumps  are  used  for  manual  fire-fighting, 
we  have  also  reserved  treatment  of  this 
issue  for  the  SNPRM. 

One  comment  noted  that  §  27.340(d) 
as  proposed  would  require  the  fitting  of 
each  fuel  tank  with  a  vent  pipe 
connected  to  the  highest  point  of  the 
tank  and  terminating  on  the  weather 
deck.  The  comment  felt  that  this  would 
prevent  the  operator  of  a  towing  vessel 
fi"om  leading  a  common  vent  pipe  from 
two  or  more  fuel  tanks.  This  is  not  the 
intent.  The  individual  vent  pipes  from 
several  fuel  tanks  containing  liquids  in 
the  same  class  of  hazards  could  be 
connected  to  a  header  that  vents  on  the 
weather  deck,  as  long  as  the  piping 
arrangements  and  diameters  were 
adequately  sized  to  prevent 
overpressuring  the  tanks.  We  have 
revised  this  paragraph  to  prevent 
confusion. 

One  comment  asked  that  we  clarify 
the  proposed  rule  to  indicate  that  46 
CFR  Chapter  I,  Subchapter  F,  Marine 
Engineering,  does  not  apply  to  towing 
vessels.  The  comment  is  partly  correct. 
Subchapter  F  does  not  apply  to  the 
vessels  affected  by  this  rulemaking — 
unless  they  use  Bunker  C  as  a  fuel 


source.  Since  this  rule  describes  specific 
criteria  for  the  design  and  installation  of 
fuel  systems,  it  needs  to  include  how 
Bunker  C  is  handled. 

Incorporation  by  Reference 

The  Director  of  the  Federal  Register 
has  approved  the  material  in  §  27.340, 
paragraphs  (b),  (e)  and  (g),  for 
incorporation  by  reference  under  5 
U.S.C.  552(a)  and  1  CFR  part  51.  The 
material  is  available  for  inspection 
where  indicated  under  ADDRESSES. 
Copies  of  the  material  are  available  from 
the  sources  listed  in  those  paragraphs. 

Regulatory  Evaluation 

This  interim  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  1 2866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  However,  it  is  significant 
under  the  regulatory  policies  and 
procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040^ 
February  26,  1979)  because  of  public 
interest  generated  by  the  NPRM  and  the 
Office  of  the  Secretary  has  reviewed  it. 

A  Regulatory  Assessment  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  imder  ADDRESSES.  A 
summary  of  the  Assessment  follows; 
unless  otherwise  indicated,  cost  and 
benefit  data  are  expressed  in  end-of-year 


values  for  1998  and  reflect  a  15-year 
period  of  analysis. 

Summary  of  Benefits 

Measures  published  in  this  interim 
rule  should  yield  a  benefit-to-cost  ratio 
of  1.3-to-l.  The  benefits,  in  the  form  of 
avoided  injuries  as  well  as  damage  to 
vessels  and  property,  are  approximately 
$31.7  million.  In  addition,  the  measures 
are  estimated  to  prevent  6,065  barrels  of 
oil  pollution.  The  table  following  this 
paragraph  illustrates  the  calculation  of 
net  cost-effectiveness  from  total 
quantifiable  costs  and  benefits  resulting 
from  implementation  of  this  rule.  The 
benefits  are  normalized  into  cost- 
effectiveness  ratios  to  reflect  the  cost  per 
unit  of  oil  pollution  averted.  Here's 
how:  The  total  estimated  dollar  cost  of 
this  rule  is  shown  on  Line  (1):  total 
property  damage  and  injuries  averted,  a 
benefit  expressed  in  dollars,  is  shown 
on  Line  (2)  and  is  subtracted  from  total 
dollar  costs  to  yield  a  net  cost,  which  is 
shown  on  Line  (3);  pollution  averted, 
which  is  expressed  in  barrels  of  oil  not 
spilled,  is  shown  on  Line  (4);  and  the 
net  cost  from  Line  (3)  divided  by  the 
pollution  averted  benefit  fitjra  Line  (4) 
to  yield  an  expression  of  cost- 
effectiveness  expressed  in  units  of  net 
discounted  dollars  per  discounted 
barrels  of  oil  not  spilled  appears  on  the 
bottom  line.  This  preceding  permits  us 
to  compare  benefits  from  averted 
pollution  and  property  damage  benefits 
in  terms  of  net  cost-effectiveness. 


Table  1.— Fire  Protection  Measures  for  Towing  Vessels:  Cost  Effectiveness  Expressed  in  1998  Dollars 

PER  Barrel  of  Oil  Not  Spilled 


Type  of  benefits  and  costs 


(1)  Cost  of  this  rule 

(2)  Property  Damage  and  Injuries-averted 

(3)  Net  cost  (1)- (2)  :..... 

(4)  Pollution  averted  

Net  cost  effectiveness  (3M^)  


Quantity 


23,559,966 

31,747,815 

-8,187,849 

6.065 

-1,350 


Units 


Dollars  (PV). 

Dollars  (PV). 

Dollars  (PV). 

Ban-els  of  oil  unspilled  (PV). 

Dollars  per  barrel  unspilled. 


Note:  Benefits,  shown  on  lines  (2)  and  (4),  are  italicized.  On  the  bottom  line,  net  cost-effectiveness  is  underlined  and  represents  a  common 
expression  of  different  benefits  quantified  in  unlike  units  of  measure.  In  this  case,  they  are:  Averted  damage  to  vessels  and  equipment  and  inju- 
ries to  crewmembers,  expressed  in  dollars;  and,  Oil  not  spilled  overboard  Into  bodies  of  v^fater,  expressed  in  banels  of  oil  not  spilled. 

In  order  to  express  the  benefits  in  an  expression  of  like  units,  benefits  expressed  in  dollars  on  line  (2)  are  subtracted  from  the  cost  of  the  mle 
expressed  in  dollars  on  line  (1),  resulting  in  the  net  cost  of  the  mle  on  line  (3).  Net  cost  is  divided  by  pollution  benefits  to  yield  an  expression  of 
net  cost-effectiveness  expressed  in  dollars  per  barrel  of  oil  not  spilled.  The  sign  (+/  - )  of  the  net  cost-effectiveness  express'on  indicates  the  rela- 
tionship between  non-pollution  benefits  and  the  cost  of  the  aile.  If  the  sign  is  negative,  dollar  benefits  exceed  the  cost;  if  it's  positive,  the  cost  of 
the  mle  exceeds  the  dollar  benefit  component.  All  cost-effectiveness  ratios  expressed  in  dollars  per  banel  of  oil  not  spilled  may  tie  compared 
with  one-another.  Smaller  dollar  values  in  the  numerator,  including  those  with  negative  signs,  signify  greater  cost-effectiveness. 


The  principal  benefit  of  this  rule  is 
protection  against  oil  spills  and 
property  damage  that  may  result  when 
a  fire  causes  a  towing  vessel  to  lose 
control  over  the  tank  barge  it  i^owing, 
permitting  the  barge  to  run  aground. 
Quantifiable  benefits  accrue  from 
averted  pollution  measured  in  barrels  of 
oil  not  spilled  and  averted  damage  to 
property  such  as  vessels  and  machinery, 
measiued  in  dollars. 


To  construct  the  benefits  analysis,  the 
Coast  Guard  employed  its  Marine  Safety 
Management  System  (MSMS)  database 
and  underlying  reports  to  provide  a 
reasonable  approximation  for  modeling 
marine  casualties  and  pollution 
incidents.  The  model  postulates  that,  if 
requirements  in  this  rule  were  not 
enacted,  the  normalized  frequency  and 
severity  of  pollution  and  damage  due  to 
fires  on  towing  vessels  would  continue 


at  about  the  same  magnitude  as  during 
a  representative  five-year  base  period — 
which  the  Coast  Guard  identified  as 
1992-1996.  This  period  samples  the 
maritime  environment  after  the  Oil 
Pollution  Act  of  1990  (OPA  90):  the 
Coast  Guard  considers  the  period  long 
enough  to  capture  a  representative 
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history,  while  short  enough  to  be 
reasonably  current.  The  Coast  Guard 
considered  the  period  1992-1997;  it  did 
not  choose  that  time  period  because 
reports  for  1997  remain  open  and  are 
too  preliminary  to  present  a  fair 
representation. 

The  Coast  Guard  recognized  that  the 
nature  of  the  maritime  environment — 
blending  people,  vessels,  machines,  and 
the  sea — still  might  cause  some  of  the 
casualties  targeted  by  this  rule  after  it  is 
in  force.  Accordingly,  we  assembled  a 
team  comprised  of  marine  inspectors, 
program  analysts,  and  economists,  who 
reviewed  the  data  and  individual  case 
files,  and  consulted  fire-protection 
engineers  and  various  subject-matter 
experts  with  field  experience.  From 
these  two  efforts,  the  Coast  Guard 
identified  probabilities  of  effectiveness 
for  the  fire-protection  requirements  and 
for  closely  related  proposals  that  are  fair 
and  reasonable  assessments  of  likely 
future  performance. 

The  team  identified  155  cases  that 
occurred  between  January  1, 1992  to 
December  31, 1996,  that  involved  fires 
on  towing  vessels.  The  Coast  Guard 
reviewed  the  casualty  data  and 
narratives  for  each  incident.  These  cases 
provided  the  pool  bom  which  it 
estimated  the  expected  benefits.  Each  of 
these  cases  is  summarized  in  Appendix 
G  of  the  Regulatory  Assessment 
(available  in  the  docket).  For  all  five 
requirements,  the  Coast  Guard  reviewed 
casualty  data  of  each  case  to  assess 
whether  the  casualty  could  have  been 
prevented  or  diminished  in  severity  by 
this  interim  rule.  Coast  Guard  analysts 
assigned  an  effectiveness  degree 
representing  the  extent  each  proposed 
measure  woiUd  have  favorably  affected 
each  casualty  case.  They  then  tabulated 
average  effectiveness  percentages  levels 
for  each  requirement:  fire  detection 
systems — 15.4%;  training  and  drills — 
12.3%;  hiel  shutoff  valves— 12%; 
internal  vessel  conununication 
systems — 7.4%;  and  general  alarms^ 
7.7%.  Most  cases  would  likely  have 
benefited  fit)m  two  or  more  of  the 
measures.  That  is  why  they  used  a 
methodology,  which  took  into  accoimt 
the  typical  sequence  in  which  the  five 
requirements  would  come  into  play 
duiring  a  casualty.  For  these  cases  fire- 
detection  systems  woidd  confer  "first 
tier"  benefits;  internal  vessel 
conununication  systems,  "second  tier" 
benefits;  training  and  drills,  "third  tier" 
benefits;  general  alarms,  "forth  tier" 
benefits;  and  fuel-shutoff  valves,  "fifth 
tier"  benefits.  Apportioning  the  benefits 
in  this  way  avoids  multiple  coimting  of 
benefits. 

The  principal  purposes  of  this  rule  are 
to  avert  oil  pollution  and  prevent 


damage  and  injuries,  since  they  are 
public  benefits.  Our  analysis  projects 
that,  from  the  effective  date  through 
2014,  the  requirements  implemented 
with  this  rule  will  result  in  a  total 
pollution  benefit  of  about  6,065  barrels 
of  oil  (not  spilled),  and  total  damage  and 
injiuies  averted  worth  an  estimated 
$31.7  million  (present  value). 

Summary  of  Costs 

The  towing  vessel  industry  will  bear 
the  costs  of  this  nUe.  Most  costs  will 
occur  during  the  two-year  phase-in 
period  following  the  rule's  publication 
date.  Owners  and  operators  of  existing 
vessels  required  to  install  equipment  no 
doubt  will  take  advantage  of  the 
extended  phase-in  period  as  they  plan 
for  and  incur  onetime  costs  of 
purchasing  and  installing  the  general 
alarms  ($2,600),  the  fire-detection 
systems  ($2,880),  the  internal 
commimication  systems  ($1,000),  and 
the  fuel-shutoff  valves  ($2,500). 

For  the  purpose  of  this  analysis,  the 
Coast  Guard  assumes  that  haff  of  the 
vessels  will  comply  with  each  required 
measure  during  the  first  year  of  the 
phase-in  period  and  half  of  the  vessels 
will  comply  during  the  second  year. 

The  total  cost  of  this  rule  is  the  sum 
of  the  costs  to  the  towing  industry  for 
■the  several  requirements  in  the  rule.  The 
following  table  lists  those  costs, 
requirement  by  requirement: 

Table  2.— Two-year  phase-in  costs 
of  the  requirement  due  to  the  in- 
terim rule  on  Fire  Protection  ex- 
pressed in  1998  dollars. 


Total  Cost 

Requirement 

2- Year  Ini- 
tial Cost 

[includes 

annual  re- 

cuning 

costs]' 

General  Alarm  .. 

$1,414,955 

$1,471,894 

Internal  Vessel 

Communica- 

tion   

875,081 

1,078,254 

Fire  Detection  ... 

5,098,059 

10,624.372 

Fuel-Shutoff 

Valve  

7,024,151 

7,279,647 

Training  and 

Drills  

616,534 

3,105,799 

^  Over  ttie  period  of  analysis  from  1999  until 
2015. 

During  the  two-year  phase-in  period 
within  which  existing  vessels  must 
come  into  compliance,  this  rule  is 
estimated  to  cost  industry  about  $15 
million.  Over  the  period  of  analysis 
(1999  until  2015),  the  projected  total 
cost  is  approximately  $23.6M  (PV). 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub  L. 


104-4, 109  Stat.  48)  requires  Federal 
agencies  to  assess  the  effects  of  certain 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  the  private 
sector.  Under  sections  202  and  205  of 
the  UMRA,  the  Coast  Guard  generally 
must  prepare  a  written  statement  of 
economic  and  regulatory  alternatives  for 
proposed  and  final  rules  that  contain 
Federal  mandates.  A  "Federal  mandate" 
is  a  new  or  additional  enforceable  duty, 
imposed  on  any  State,  local  or  tribal 
government,  or  the  private  sector.  If  any 
Federal  mandate  causes  those  entities  to 
spend,  in  the  aggregate,  $100  million  or 
more  in  any  one  year,  an  analysis  imder 
the  UMRA  is  necessary. 

While  several  State  and  local 
governments  operate  some  towing 
vessels,  the  majority  of  affected  towing 
vessels  are  owned  and  operated  by 
entities  in  the  private  sector.  This 
interim  rule  does  not  now  directly  affect 
tribal  governments.  The  total  burden  of 
FedersJ  mandates  imposed  by  this  rule 
will  not  result  in  annual  expenditures  of 
$100  million  or  more.  Therefore, 
sections  202  and  205  of  the  UMRA  do 
not  apply. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considers  the  economic  impact  on  small 
entities  of  each  rule  for  which  a  general 
notice  of  proposed  rulemaking  is 
required.  "Small  Entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

An  assessment  of  this  interim  rule's 
impacts  on  small  entities  is  included  in 
the  regulatory  assessment;  it  is  available 
in  the  docket  for  inspection  or  copying 
where  indicated  imder  ADDRESSES. 

The  owner  of  a  vessel  that  is  not  in 
compliance  with  any  of  the  five 
requirements  would  have  to  spend 
$9,480;  on  average,  to  meet  the 
measures  outlined  in  this  interim  rule. 
However,  most  vessels  are  already  in 
compliance  with  some  of  the  measures 
as  shown  in  Table  3.  In  an  effort  to 
determine  the  average  financial  impact 
on  towing  vessel  owners/operators,  the 
Coast  Guard  estimated  the  expected  cost 
of  compliance  with  the  interim  rule. 
The  expected  cost  of  this  rulemaking  is 
simply  tlie  sum  of  each  requirement's 
cost  weighted  according  to  their 
probabilities  of  occurrence.  On  average, 
towing  vessel  owners  and  operators  are 
expected  to  spend  $3,306  per  affected 
vessel  to  comply  with  this  rulemaking 
(Table  3). 
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Table  3.— Equipment  Cost  and  Towing  Vessel  Compliance 


Requirement 

(1)  Cost  of 
equipment 

(2)  Towing 

vessels  with 

equipment 

(3)  Towing 
vessels  with- 
out equipment 

(4)  Probability 
of  incurring 
cost  (%  with- 
out equipment) 

(5)  Expected 

cost 
[(1)x<4)  = 

(5)1; 

General  Alann 

$2,600 

1.000 

2,880 

2,500 

500 

4.216 
3.850 
2.982 
1,710 
4.136 

602 

968 

1,835 

3,108 

682 

12.5 
20.09 
38.08 

64.5 
14.15 

$325.00 

200.90 

1.096.70 

1,612.50 

70.75 

Internal  Vessel  Communication  ....> 

Fire  Detection 

Fuel  Shutoff  Valve 

Training  and  Drills 

Total 

9.480 

16.892 

7,195 

3.305.85 

The  impact  of  this  rule  will  fall 
primarily  on  the  owners  and  operators 
of  towing  vessels  that  do  not  already 
carry  all  of  the  equipment  or  take  all  of 
the  measures  required.  The  rule  will 
require  such  owners  and  operators  to 
purchase  and  install  specific  fire- 
protection  equipment.  Furthermore, 
masters  and  mates  of  towing  vessels 
must  be  able  to  familiarize  their  crews 
with  procedures  to  control  and 
extinguish  fires  on  board  their  towing 
vessels.  Owners  and  operators  of  towing 
vessels  are  responsible  for  both 
inspecting  their  fire-fighting  equipment 
and  systems  and  maintaining  them  in 
good  working  order.  The  purpose  is  to 
decrease  the  probability  of  fires  on 
vessels  towing  barges,  because  they  may 
lead  to  barges  drifting  out  of  control — 
which  could  result  in  harm  to  people, 
pollution,  and  property  damage. 

We  are  establishing  a  two-year  phase- 
in  period  for  the  existing  towing  vessel 
requirements  of  equipment  and 
measures.  Although  we  received  no 
comments  on  the  NPRM  concerning 
small  entities,  we  recognize  that  a 
significant  number  of  towing  vessels  are 
likely  owned  and  operated  by  small 
firms  not  dominant  in  the  industry.  The 
two-year  phase-in  permits  Vessels  to 
imdergo  the  installation  of  equipment  - 
required  by  this  rule  during  normal 
inactive  periods.  They  may  thus  avoid 
incurring  the  extra  opportimity  costs  of 
lost  revenue  diuing  that  time.  The  long 
phase-in  will  thus  permit  most  small 
entities  to  explore  the  market,  and  to 
plan  and  schedule  installations  during 
normal  downtime  (dockside). 

The  equipment  required  by  this  rule 
is  in  common  use  in  the  industry  and 
does  not  represent  novel  or  untried 
technology.  Some  small  entities  are 
likely  to  he  among  the  majority  of 
owners  and  operators  who  already  meet 
some  or  all  of  the  requirements.  This 
nde  will  result  in  a  financial  burden  for 
some  of  those  owners  and  operators 
who  must  purchase  and  install 
equipment.  The  costs  are  very  low  in 


comparison  with  the  replacement  cost 
of  a  towing  vessel,  and  extremely  low  in 
comparison  with  the  damage  that  could 
be  caused  by,  and  the  liability  that 
could  residt  irom,  an  accident  and 
resultant  spill. 

The  crafting  of  this  rule  so  that  many 
affected  vessels  are  already  in 
compliance,  and  the  two-year  phase-in 
period  for  installation  of  fire-protection 
equipment  and  systems  on  existing 
vessels,  provide  important 
accommodations  to,  and  significant 
flexibility  for,  small  entities  and  others 
affected  by  this  rule. 

Accordingly,  the  Commandant 
certifies  under  section  605(b)  of  the 
Regulatory  FlexibiUty  Act  (5  U.S.C.  601 
et  seq.)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  If, 
however,  you  think  that  your  business 
or  organization  qualifies  as  a  small 
entity,  and  that  this  rule  will  have  a 
significant  economic  impact  on  your 
business  or  organization,  please  submit 
comments  (see  ADDRESSES)  explaining 
why  you  think  it  qualifies  and  in  what 
way,  and  to  what  degree,  this  rule  will 
affect  it  economically. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regtilatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
the  Coast  Guard  wants  to  assist  small 
entities  in  understanding  this  interim 
rule  so  that  they  can  better  evaluate  its 
effects  on  them  and  participate  in  the 
rulemaking.  If  your  small  business  or 
oi:ganization  is  affected  by  this  rule  and 
you  have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  call  Mr.  Randall  Eberly, 
telephone  202-267-1861. 

The  Small  Business  and  Agricultiire 
Regulatory  Enforcement  Ombudsman 
and  10  Regional  Fairness  Boards  were 
established  to  receive  comments  from 
small  businesses  about  enforcement  by 
Federal  agencies.  The  Ombudsman  will 
annually  evaluate  the  enforcement 


activities  and  rate  each  agency's 
responsiveness  to  small  business.  If  you 
Ydsh  to  comment  on  enforcement  by  the 
Coast  Guard,  call  1-888-REG-FAIR  (1- 
888-734-3247). 

Collection  of  Information 

This  interim  rule  does  not  provide  for 
a  collection  of  information  imder  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.].  It  does  require 
standard  wording  to  appear  on  each 
general  alarm  bell  and  flashing  light. 
This  wording  is  to  inform  crewmembers 
that  when  the  general  alarm  bell  sounds, 
or  the  red  light  flashes,  they  should 
proceed  to  their  assigned  stations.  This 
labeUng  is  exempt  from  the  Office  of 
Management  and  Budget  guidelines  for 
collection  and  posting  of  information 
since  exact  wording  is  provided. 

Federalism 

The  Coast  Guard  has  analyzed  this 
interim  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612.  In  the  case  of 
any  towing  vessel  towing  a  non-self- 
propelled  tank  vessel,  this  rulemaking 
was  statutorily  mandated,  so  this  rule 
does  not  require  a  Federalism 
assessment.  In  the  case  of  all  other 
vessels  to  which  this  rule  applies,  the 
Coast  Guard  has  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Although  the  Coast  Guard  has 
determined  that  this  rule  does  not 
warrant  the  preparation  of  a  Federalism 
Assessment,  the  rule  does  preempt 
pbrtions  of  State  law  regarding  fire- 
protection  measures  for  towing  vessels. 
The  rule  primarily  concerns  the  design, 
construction,  and  equipment  associated 
with  fire-protection  measures  for  towing 
vessels.  Courts  have  long  held  that  the 
Coast  Guard  has  preemptive  regulatory 
authority  on  matters  of  design, 
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construction,  and  equipment  on 
vessels — either  where  it  has  received  a 
statutory  mandate  to  regulate,  or,  if  the 
authority  to  regulate  is  discretionary, 
where  it  has  exercised  this  authority. 
[See,  e.g.,  Kelly  v.  Washington.  302  U.S. 
1  (1937);  Rayv.  Atlantic  Richfield  Co. 
435  U.S.  151  (1979);  International 
Association  of  Independent  Tanker 
Owners  (Intertanko)  v.  Locke,  148  F.3d 
1053  (9th  Cir.  1998)  petitions  for  cert, 
filed  (U.S.  Apr.  23, 1999)  (No.  98-1701, 
1706)).  In  the  case  of  this  rule,  the 
statutory  authorities  under  which  the 
regulations  are  promulgated  mandate 
action  for  inspected  towing  vessels  and 
any  towing  vessels  towing  a  non-self- 
propelled  tank  vessel  (per  46  U.S.C. 
3306(a)(3)  and  4102(f)(2)),  and  give 
discretionary  authority  for  all  other 
towing  vessels  [per  46  U.S.C.  4102(f)(l)l. 
Under  either  premise,  the  preemptive 
impact  of  the  Coast  Guard's  actions  in 
this  rulemaking  is  the  same. 

One  State,  Rhode  Island,  has  enacted 
regidations  that  this  rule  preempts.  Our 
r^ulations  on  internal  communications 
[46  CFR  27.215  and  27.315)  preempt  46 
R.I.  Gen.  Laws.  §  12.5-23(d).  Our 
regulations  on  automated  fire-detection 
systems  [46  CFR  27.210  and  27.310] 
preempt  46  R.I.  Gen.  Laws,  §  12.5-23(e). 

Since  Rhode  Island  has  indicated  its 
willingness  to  accede  to  Federal 
regulation  of  towing  vessels  imder 
similar  circumstances  [see  46  R.I.  Gen. 
Laws,  §  12.6-12],  and  since  the  Coast 
Guard  knows  of  no  other  States  that 
have  enacted  similar  regulations 
pertaining  to  internal  communications 
and  fire-protection  measures  aboard 
towing  vessels,  the  Coast  Guard  expects 
the  Federalism  implications  of  this  rule 
to  be  minimal.  However,  if  comments 
received  indicate  there  is  a  need  for 
further  preemption  analysis,  the  Coast 
Guard  will  conduct  one. 

EnTironment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  interim 
rule  and  concluded  that  under  Figiu«  2- 
1,  paragraphs  (34)  (c)  and  (d)  of 
Commandant  Instruction  M16475.1C, 
this  rule  is  categorically  excluded  fi'om 
further  environmental  documentation. 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  46  CFR  Part  27 

Fire  prevention,  Incorporation  by 
reference,  Marine  safety.  Reporting  and 
recordkeeping  requirements.  Vessels. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  adds  46  CFR 
part  27  to  read  as  follows: 


PART  27— TOWING  VESSELS 

Subpart  A— General  Provisions  for  Fire 
Protection  on  Towing  Vessel 

Sec. 

27.100  What  towing  vessels  does  this  part 
affect? 

27.101  Definitions. 

27.102  Incorporation  by  reference. 

Subpart  B— Fire  Protection  Measures  for 
Existing  Towing  Vessels 

Sec. 

27.200    What  are  the  requirements  for  an 

existing  towing  vessel? 
27.205    What  are  the  requirements  for  a 

general  alarm  on  an  existing  towing 

vessel? 
27.210    What  are  the  requirements  for  fire 

detection  on  an  existing  towing  vessel? 
27.215    What  are  the  requirements  for 

internal  communication  on  an  existing 

towing  vessel? 

27.220  If  an  existing  towing  vessel  is  24 
meters  (79  feet)  or  longer  in  length,  what 
are  the  requirements  for  fire  pump,  fire 
main,  and  fire  hose?  [Reserved) 

27.221  If  an  existing  towing  vessel  is  less 
than  24  meters  (79  feet)  in  length,  what 
are  the  requirements  for  fire  pump  and 
fire  hose?  [Reserved] 

27.225    What  type  of  portable  fire- 
extinguisher  is  required  on  an  existing 
towing  vessel?  [Reserved] 

27.230    What  are  the  requirements  for  a  fuel 
shutoff  on  an  existing  towing  vessel? 

27.235    Is  a  fire  axe  required  on  an  existing 
towing  vessel?  [Reserved) 

27.240    What  are  the  requirements  for  a 
muster  list  on  an  existing  towing  vessel? 
[Reserved] 

27.245    What  are  the  requirements  for  the 
instruction,  drills,  and  safety 
orientations  conducted  on  an  existing 
towing  vessel? 

Subpart  C— Fire  Protection  Measures  for 
New  Towing  Vessels 

Sec. 

27.300    What  are  the  requirements  for  a  new 

towing  vessel? 
27.305    What  are  the  requirements  for  a 

general  alarm  on  a  new  towing  vessel? 
27.310    What  are  the  requirements  for  fire 

detection  on  a  new  towing  vessel? 
27.315    What  are  the  requirements  for 

internal  communication  on  a  new  towring 

vessel? 

27.320  If  a  new  towing  vessel  is  24  meters 
(79  feet)  or  longer  in  length,  what  are  the 
requirements  for  fire  pump,  fire  main, 
and  fire  hose?  [Reserved] 

27.321  If  a  new  towing  vessel  is  less  than 
24  meters  (79  feet)  in  length,  what  are 
the  requirements  for  fire  pump  and  fire 
hose?  [Reserved] 

27.325  If  a  new  towing  vessel  is  24  meters 
(79  feet)  or  longer  in  length,  what  type 
of  fire-extinguishing  equipment  must  it 
carry?  [Reserved] 

27.326  If  a  new  towing  vessel  is  less  than 
24  meters  (79  feet)  in  length,  what  type 
of  fire-extinguishing  equipment  must  it 
carry?  [Reserved] 

27.340    What  are  the  requirements  for  a  fuel 
system  on  a  new  towing  vessel? 


27^345    Is  a  fire  axe  required  on  a  new 

towing  vessel?  [Reserved] 
27.350    What  are  the  requirements  for  a 

muster  list  on  a  new  towing  vessel? 

[Reserved] 
27.355    What  are  the  requirements  for  the 

instruction,  drills,  and  safety 

orientations  conducted  on  a  new  tovring 

vessel? 
Authority:  46  U.S.C.  3306, 4102  (as 
amended  by  Pub.  L.  104-324, 110  Stat.  3947); 
49  CFR  1.46. 

Subpart  A— General  Provisions  for  Fire 
Protection  on  Towing  Vessela 

f  27.1 00    What  towing  vessels  does  this 
part  affect? 

(a)  You  must  comply  with  this  part  if 
your  towing  vessel  operates  on  the 
navigable  waters  of  the  United  States, 
unless  your  towing  vessel  is  described 
in  paragraph  (b)  of  this  section. 

(b)  This  part  does  not  apply  to  you  if 
your  towing  vessel  is — 

(1)  Used  solely  within  a  limited 
geographic  area,  such  as  a  fleeting-area 
for  barges  or  a  commercial  facility,  or 
used  solely  for  restricted  service,  such 
as  making  up  or  breaking  up  larger  tows; 

(2)  Used  solely  for  assistance  towing 
as  defined  by  46  CFR  10.103; 

(3)  Used  solely  for  pollution  response; 

(4)  Exempted  by  the  Captain  of  the 
Port  (COTP); 

(5)  A  public  vessel  that  is  owned,  or 
demise  chartered,  and  operated  by  the 
United  States  Government  or  by  a 
government  of  a  foreign  country;  and 
that  is  not  engaged  in  commercial 
service;  or 

(6)  A  foreign  vessel  engaged  in 
iimocent  passage. 

(c)  If  you  think  your  towing  vessel 
should  be  exempt  bom  these 
requirements  for  a  specified  route,  you 
should  submit  a  written  request  to  the 
appropriate  COTP.  The  COTP  will 
provide  you  with  a  written  response 
granting  or  denying  your  request.  The 
COTP  will  consider  the  extent  to  which 
imsafe  conditions  would  result  if  your 
towing  vessel  lost  propulsion  because  of 
a  fire  in  the  engine  room. 

S  27.101    Definitions. 

As  used  in  this  part — 
Accommodations  includes  any: 

(1)  Messrooms. 

(2)  Lounges. 

(3)  Sitting  areas. 

(4)  Recreation  rooms. 

(5)  Quarters. 

(6)  Toilet  spaces. 

(7)  Shower  rooms. 

(8)  Galleys. 

(9)  Berthing  facilities. 

(10)  Clothing-changing  rooms. 
Engine  room  means  the  enclosed  area 

where  any  main-propulsion  engine  is 
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located.  It  comprises  all  deck  levels 
'Within  that  area. 

Existing  Towing  Vessel  means  a 
towing  vessel  that  is  not  a  new  towing 
vessel. 

Fixed  fire-extinguishing  system  means 
a  carbon-dioxide  system  that  satisfies  46 
CFR  subpart  76.15;  a  manually-operated 
clean-agent  system  that  satisfies  NFPA 
2001  and  is  approved  by  the 
Commandant;  or  a  manually-operated 
water-mist  system  that  satisfies  NFPA 
750  and  is  approved  by  the 
Commandant. 

New  Towing  Vessel  means  a  towing 
vessel  the  construction  of  which  was 
contracted  for  on  or  after  January  18. 
2000. 

Operating  Station  means  the  principal 
steering  station  on  the  vessel.  £rom 
which  the  vessel  is  normally  navigated. 

Towing  Vessel  means  a  commercial 
vessel  engaged  in,  or  intending  to 
engage  in,  pidling,  pushing,  or  hauling 
alongside,  or  any  combination  of 
pulling,  pushing,  or  haiding  alongside. 

We  means  the  United  States  Coast 
Guard. 

Working  area  means  any  area  on  the 
vessel  where  the  crew  could  be  present 
while  on  duty  and  performing  their 
assigned  tasks. 

You  means  the  owner  of  a  towing 
vessel,  unless  otherwise  specified. 

127.102    Incorporation  by  nXwmKM. 

(a)  Certain  material  is  incorporated  by 
reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  To  enforce 
any  edition  other  than  that  specified  in 
paragraph  (b)  of  this  section,  the  Coast 
Guard  must  publish  notice  of  the  change 
in  the  Federal  Register  and  make  the 
material  available  for  inspection.  All 
approved  material  is  so  available  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC  and  at  the  U.S.  Coast 
Guard,  Office  of  Design  and  Engineering 
Standards  (G-MSE),  2100  Second  Street 
SW.,  Washington  DC  20593-0001  and  is 
available  from  the  sources  indicated  in 
paragraph  (b)  of  this  section. 

(b)  The  material  approved  for 
incorporation  by  reference  in  this  part 
and  the  sections  affected  are: 

American  Boat  and  Yacht  Coun- 
cil (ABYC).  3069  Solomons  Is- 
land Road,  Edgewater,  MD 
21037-1416 

H-25-1986— Portable  Fuel 
Systems  for  Flammable  Liq- 
uids    27.340 

H-33-1989— Diesel  Fuel  Sys- 
tems .'. 27.340 

National  Fire  Protection  Associa- 
tion (NFPA),  1  Batterymarch 
Park,  Quincy,  MA  02269-9101. 


302-1989— Pleasure  and  Com- 
mercial Motorcraft 27.340 

Society  of  Automotive  Engineers 
(SAE),  400  Commonwealth 
Drive,  Wairendale.  PA  15096- 
0001 

SAE  J1475-1984— Hydraulic 
Hose  Fitting  for  Marine  Ap- 
plications    27.340 

SAE  J1942-1989— Hose  and 
Hose  Assemblies  for  Marine 

Applications  27.340 

Subpart  B-Fire  Protection  Meas- 
ures for  Existing  Towing  Ves- 
sels 

%Z7ulO0    What  art  the  requirements  for  an 
existing  towing  vasaat? 

If  your  existing  towing  vessel  operates 
as  described  in  §  27.100(a},  you  must 
ensure  that  it  complies  with  §§  27.205 
through  27.245  of  this  part. 

f  27.205    What  are  the  requirements  for  a 
general  alarm  on  an  existing  towing  vessel? 

(a)  By  October  8,  2001,  you  must 
ensure  that  your  vessel  is  fitted  with  a 
general  alarm  that: 

(1)  Has  a  contact  maker  at  the 
operating  station  that  can  notify  persons 
on  board  in  the  event  of  an  emergency. 

(2)  Is  capable  of  notifying  persons  in 
any  accommodation,  work  space,  and 
the  engine  room. 

(3)  In  the  engine  room  and  any  other 
area  where  background  noise  makes  a 
general  alarm  hard  to  hear,  has  a 
supplemental  flashing  red  light 
identified  with  a  sign  that  reads: 
Attention 

General  Alarm — When  Alarm  Sounds  or 
Flashes  Go  to  Your  Station. 

(4)  Is  tested  at  least  once  each  week. 

(b)  You  or  the  operator  may  use  a 
public-address  (PA)  system  or  other 
means  of  alerting  all  persons  on  your 
towing  vessel  instead  of  a  general  alarm, 
if— 

(1)  The  PA  system  is  capable  of 
notifying  persons  in  any 
accommodation  or  work  space  or  the 
engine  room; 

(2)  It  is  tested  at  least  once  each  week; 

(3)  It  can  be  activated  from  the 
operating  station;  and 

(4)  It  complies  with  paragraph  (a)(3) 
of  this  section. 

{27.210    What  are  ttie  requirements  for  firs 
detection  on  an  existing  towing  vessel? 

By  October  8,  2001,  a  fire-detection 
system  must  be  installed  on  your  vessel 
to  detect  engine-room  fires.  You  must 
ensure  that — 

(a)  Detectors,  control  units,  and  fire 
alarms  are  approved  under  46  CFR 
subpart  161.002,  or  are  listed  by  an 
independent  testing  laboratory; 

(b)  The  system  is  installed,  tested,  and 
maintained  per  the  manufacturer's 
design  manual; 


(c)  The  system  is  arranged  and 
installed  so  a  fire  in  the  engine  room 
automatically  sets  off  visible  and 
audible  alarms  on  a  control  panel  at  the 
operating  station: 

(d)  The  control  panel  includes — 

(1)  A  power-available  light; 

(2)  A  visible  and  audible  alarm  for 
each  zone; 

(3)  A  means  to  silence  audible  alarms 
while  maintaining  indication  by  visible 
alarm; 

(4)  A  circuit-£ault  detector  test-switch; 
and 

(5)  Labels  for  all  switches  and 
indicator  lights,  indicating  their  ^ 
functions. 

(e)  The  system  is  powered  from  two 
sources,  switchover  from  the  primary 
power  source  to  the  secondary  source 
being  either  manual  or  automatic; 

(f)  The  system  is  used  for  no  other 
purpose;  and 

(g)  The  system  is  certified  by  a 
Registered  Professional  Engineer,  or  by 
a  recognized  classification  society 
(under  46  CFR  part  8),  to  meet  the 
criteria  listed  in  paragraphs  (a)  through 
(f)  of  this  section. 

127.215    What  are  the  rsqulrsmants  for 
internal  communication  on  an  existing 
tewing  vessel? 

(a)  By  October  8,  2001.  you  must 
ensure  that  yotir  vessel  is  fitted  with  a 
communication  system  between  the 
engine  room  and  operating  station 
that— 

(1)  Is  comprised  of  either  fixed  or 
portable  equipment,  such  as  a  sound- 
powered  telephone,  portable  radios,  or 
other  reliable  method  of  voice 
communication,  with  a  main  or  reserve 
power  supply  that  is  independent  of  the 
electrical  system  on  your  towing  vessel; 
and 

(2)  Provides  two-way  voice 
commimication  and  calling  between  the 
operating  station  and  either — 

(i)  The  engine  room;  or 

(ii)  A  location  immediately  adjacent 
to  an  exit  from  the  engine  room. 

(b)  Twin-screw  vessels  with  operating 
station  control  for  both  engines  are  not 
required  to  have  an  internal 
communication  system. 

(c)  When  the  operating  station  control 
station  and  the  engine  room  access  are 
within  3  meters  (10  feet)  of  each  other 
and  allow  imobstructed  visual  contact 
between  them,  direct  voice 
communication  is  acceptable  instead  of 
a  communication  system. 
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1 27.220    H  an  •xi«ting  towing  vessel  is  24 
meters  (79  feet)  or  longer  in  length,  wliat 
are  ttw  requirements  for  fire  pump,  fire 
main,  and  Are  hose?  [Reserved] 

}  27.221    If  an  existing  towing  vessel  is 
less  than  24  meters  (79  feet)  in  length,  what 
are  the  requirements  for  fire  pump  and  fire 
hose?  [Reeerved] 

127.225    What  type  of  portable  fire- 
extinguisher  is  required  on  an  existing 
towing  vessel?  [Reserved] 

{27.230    What  are  the  requirements  for  a 
fuel  shutoff  on  an  existing  towing  vessel? 
By  October  8,  2001.  you  must  have  a 
remote  fuel  shuto^  that  meets 
§  27.340(f)  installed  on  your  vessel. 

f  27.235    Is  a  fire  axe  required  on  an 
existing  towing  vessel?  [Reserved] 

127.240    What  are  the  requirements  for  a 
muster  list  on  an  existing  towing  vessel? 
[Reserved] 

S  27.245    What  are  the  crew-training 
requirements  for  fire  emergencies  on  an 
extetlng  towing  vessel? 

By  January  19,  2000.  you  must  ensure 
that  drills,  instruction  and  safety 
orientations  that  satisfy  §  27.355  are 
performed  on  your  vessel. 

Stibpart  C— Rr»  Protection  Measures 
for  Now  Towing  Vessels 

127.300    What  are  ttw  requirements  for  a 
new  towing  vessel? 

If  your  new  towing  vessel  operates  as 
described  in  §  27.100(a).  then  you  must 
ensure  that  it  complies  with  §§  27.305 
through  27.355  of  this  part. 

}  27.305    What  are  tlte  requirements  for  a 
general  alarm  on  a  new  towing  vessel? 

(a)  You  must  ensure  that  your  vessel 
is  fitted  with' a  general  alarm  system 
that: 

(})  Has  a  contact  maker  at  the 
operating  station  that  can  notify  persons 
on  board  in  the  event  of  an  emergency. 

(2)  Is  capable  of  notifying  persons  in 
any  accommodation,  work  space,  and 
the  engine  room. 

(3)  In  the  engine  room  and  any  other 
area  where  background  noise  makes  a 
general  alarm  hard  to  hear,  has  a 
supplemental  flashing  red  light 
identified  with  a  sign  that  reads: 
Attention 

General  Alarm — When  Alarm  Sounds  or 
Flashes  Go  to  Your  Station. 

(4)  Is  tested  at  least  once  each  week. 

(b)  You  or  the  operator  may  use  a  PA 
system  or  other  means  of  alerting  all 
persons  on  your  towing  vessel  instead  of 
a  general  alarm,  if — 

(1)  The  PA  system  is  capable  of 
notifying  persons  in  any 
accommodation  or  work  space  or  the 
engine  room; 


(2)  It  is  tested  at  least  once  each  week; 

(3)  It  can  be  activated  from  the 
operating  station;  and 

(4)  It  complies  with  paragraph  {a)(3) 
of  this  section. 

§  27.31 0    What  are  the  requirements  for  fire 
detection  on  a  new  towing  vessel? 

A  fire-detection  system  must  be 
installed  on  your  vessel  to  detect  engine 
room  fires.  You  must  ensure  that — 

(a)  Detectors,  control  imits,  and  fire 
alarms  are  approved  under  46  CFR 
subpart  161.002,  or  are  listed  by  an 
independent  testing  laboratory; 

(b)  The  system  is  installed,  tested,  and 
maintained  per  the  manufactxuer's 
design  manual; 

(c)  The  system  is  arranged  and 
installed  so  a  fire  in  the  engine  room 
automatically  sets  off  visible  and 
audible  alarms  on  a  control  panel  at  the 
operating  station; 

(d)  The  control  panel  includes — 

(1)  A  power-available  light; 

(2)  A  visible  and  audible  alarm  for 
each  zone; 

(3)  A  means  to  silence  audible  alarms 
while  maintaining  indication  by  visible 
alarm; 

(4)  A  circuit-faidt  detector  test-switch; 
and 

(5)  Labels  for  all  switches  and 
indicator  lights,  indicating  their 
functions. 

(e)  The  system  is  powered  fiom  two 
soiuces,  switchover  from  the  primary 
power  source  to  the  secondary  source 
being  either  manual  or  automatic; 

(f)  The  system  is  used  for  no  other 
purpose;  and 

(g)  The  system  is  certified  by  a 
Registered  Professional  Engineer,  or  by 
a  recognized  classification  society 
(under  46  CFR  part  8),  to  meet  the 
criteria  listed  in  paragraphs  (a)  through 
(f)  of  this  section. 

§  27.31 5  What  are  the  requirements  for 
internal  communication  on  a  new  towing 
vessel? 

(a)  You  must  ensiue  that  your  vessel 
has  a  communication  system  between 
the  engine  room  and  operating  station 
that— 

(1)  Is  comprised  of  either  fixed  or 
portable  equipment,  such  as  a  sound- 
powered  telephone,  portable  radios,  or 
other  reliable  voice  communication 
method,  with  a  main  or  reserve  power 
supply  that  is  independent  of  the 
electrical  system  on  yoiu  towing  vessel; 
and 

(2)  Provides  two-way  calling  and 
voice  communication  between  the 
operating  station  and  either — 

(i)  The  engine  room;  or 
(ii)  A  location  immediately  adjacent 
to  an  exit  from  the  engine  room. 


(b)  Twin-screw  vessels  with  operating 
station  control  for  both  engines  are  not 
required  to  have  an  internal 
communication  system. 

(c)  When  the  operating  station  control 
station  and  the  engine  room  access  are 
within  3  meters  (10  feet)  of  each  other 
and  allow  imobstructed  visual  contact 
between  them,  direct  voice 
commiuiication  is  acceptable  instead  of 
a  conununication  system. 

§  27.320    If  a  new  towing  vessel  is  24 
meters  (79  feet)  or  longer  in  length,  what 
are  the  requirements  for  fire  pump,  fire 
ntain,  and  fire  hose?  [Reserved] 

§  27.321    If  a  new  towing  vessel  is  less  than 
24  meters  (79  feet)  in  length,  what  are  the 
requirements  for  fire  pump  and  fire  hose? 
[Reserved] 

f  27.325    If  a  new  towing  vessel  Is  24 
meters  (79  fset)  or  longer  in  length,  wfiat 
type  of  fire-extinguishing  equipment  must  it 
carry?  [Reserved] 

§  27.326    if  a  new  towing  vessel  is  less  than 
24  meters  (79  feet)  in  length,  what  type  of 
fire-extingulshing  equipment  must  It  carry? 
[Reserved] 

§  27.340    What  are  the  requirements  for  a 
fuel  system  on  a  new  towing  vessel? 

(a)  You  must  ensiue  that,  except  for 
the  components  of  an  outboard  engine 
or  of  a  portable  bilge  piunp  or  fire 
pump,  each  fuel  system  installed  on 
board  the  vessel  meets  the  requirements 
of  this  section. 

(b)  Portable  fuel  systems.  The  vessel 
must  not  incorporate  or  carry  portable 
fuel  systems,  including  portable  tanks 
and  related  fuel  lines  and  accessories. 
except  when  used  for  outboard  engines 
or  when  permanently  attached  to 
portable  equipment  such  as  portable 
bilge  or  fire  pumps.  The  design, 
construction,  and  stowage  of  portable 
tanks  and  related  fuel  lines  and 
accessories  must  meet  the  requirements 
of  ABYC  H-25  (incorporated  by 
reference  at  §  27.102(b)). 

(c)  Fuel  restrictions.  Neither  you  nor 
the  operator  may  use  fuel  other  than 
bunker  C  or  diesel,  except  for  outboard 
engines,  or  where  otherwise  accepted  by 
the  Commandant  (G-MSE).  An 
installation  that  uses  bunker  C  must 
comply  with  the  requirements  of 
subchapter  F  of  this  chapter. 

(d)  Vent  pipes  for  integral  fuel  tanks. 
Each  integral  fuel  tank  must  meet  the 
requirements  of  this  paragraph  as 
follows: 

(1)  Each  fuel  tank  must  have  a  vent 
system  that  connects  to  the  highest 
point  of  the  tank  and  discharges  on  a 
weather  deck  through  a  bend  of  3.14 
radians  (180  degrees)  fitted  with  a  30- 
by-30  mesh  corrosion-resistant  flame 
screen; 
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(2)  The  net  cross-sectional  area  of  the 
vent  pipe  for  the  tank  must  be — 

(1)  Not  less  than  312.3  square 
millimeters  (0.484  square  inches),  or 

(ii)  Not  less  than  that  of  the  fill  pipe 
when  provision  is  made  to  fill  a  tank 
under  pressure. 

(e)  Fuel  piping.  Except  as  permitted  in 
paragraphs  (e)(1)  and  (2)  of  Uiis  section, 
each  fuel  line  must  be  seamless  and 
made  of  steel,  aimealed  copper,  nickel- 
copper,  or  copper-nickel.  Each  fuel  line 
must  have  a  wall  thickness  of  not  less 
than  0.9  millimeters  (0.035  inch)  except 
that— 

(1)  Aluminum  piping  is  acceptable  on 
an  alimiinum-hull  vessel  if  it  is  installed 
outside  the  engine  room  and  is  at  least 
Schedule  80  in  thickness;  and 

(2)  Nonmetallic  flexible  hose  is 
acceptable  if  it — 

(i)  Is  used  in  lengths  of  not  more  than 
0.76  meters  (30  inches); 

(ii)  Is  visible  and  easily  accessible; 

(iii)  Does  not  penetrate  a  watertight 
bulkhead; 

(iv)  Is  fabricated  with  an  inner  tube 
and  a  cover  of  synthetic  rubber  or  other 
suitable  materi^  reinforced  with  wire 
braid;  and 

(v)  Either — 

(A)  If  it  is  designed  for  use  with 
compression  fittings,  is  fitted  with 
suitable,  corrosion-resistant, 
compression  fittings,  or  fittings 
compliant  with  SAE  J1475  (incorporated 
by  reference  at  §  27.102(b));  or 

(B)  If  it  is  designed  for  use  with 
clamps,  is  installed  with  two  clamps  at 
each  end  of  the  hose.  Clamps  must  not 
rely  on  spring  tension  and  must  be 
installed  beyond  the  bead  or  flare  or 
over  the  serrations  of  the  mating  spud, 
pipe,  or  hose  fitting.  Installations 
complying  with  SAE  J1475  are  also 
acceptable. 

(3)  Nonmetallic  flexible  hose  is  also 
acceptable  if  it  complies  with  SAE  J1942 
(incorporated-by  reference  at 

§  27.102(b)). 

(f)  A  fuel  line  subject  to  internal  head 
pressure  from  fuel  in  the  tank  must  be 
fitted  with  a  positive  shutoff  valve, 
located  at  the  tank  and  operable  from  a 
safe  place  outside  the  space  in  which 
the  valve  is  located. 

(g)  A  new  towing  vessel  less  than  24 
meters  (79  feet)  in  length  may  comply 
with  any  of  the  following  standards  for 
fuel  systems  instead  of  the  requirements 
of  paragraph  (e)  of  this  section: 

(1)  ABYC  H-33  (incorporated  by 
reference  at  §  27.102(b)). 

(2)  Chapter  5  of  NFPA  302 
(incorporated  by  reference  at  # 
§  27.102(b)). 

(3)  33  CFR  Chapter  I,  subchapter  S 
(Boating  Safety). 


§  27.345    Is  a  fire  axe  required  on  a  new 
towing  vessel?  [Reserved] 

§  27.350    What  are  tlie  requirements  for  a 
muster  list  on  a  new  towing  vessel? 
[Reserved] 

§  27.355    What  are  the  requirements  for 
instruction,  drills,  and  safety  orientations 
conducted  on  a  new  towing  vessel? 

(a)  Drills  and  instruction.  The  master 
or  person  in  charge  of  a  vessel  must 
ensure  that  each  crewmember 
participates  in  drills  and  receives 
instruction  at  least  once  each  month. 
The  instruction  may  coincide  with  the 
drills,  but  need  not.  It  must  ensure  that 
all  crewmembers  are  familiar  with  their 
fire-fighting  duties,  and  specifically,  the 
following  contingencies: 

(1)  Fighting  a  fire  in  the  engine  room 
and  other  locations  on  board  the  vessel, 
including  how  to—  * 

(i)  Operate  all  of  the  fire-extingmshing 
equipment  on  board  the  vessel; 

(ii)  Stop  the  mechanical  ventilation 
system  for  the  engine  room  if  provided, 
and  effectively  seal  all  natural  openings 
to  the  space  to  prevent  leakage  of  the 
extinguishing  agent;  and 

(iii)  Operate  the  fuel  shutoff  for  the 
engine  room. 

(2)  Activating  the  general  alarm. 

(3)  Reporting  inoperative  alarm 
systems  and  fire-detection  systems. 

(4)  Putting  on  a  fireman's  outfit  and 
a  self-contained  breathing  apparatus,  if 
the  vessel  is  so  equipped. 

(b)  Alternative  form  of  instruction. 
The  master  or  person  in  charge  of  a 
vessel  may  substitute,  for  the 
requirement  of  instruction  in  paragraph 
(a)  of  this  section,  the  viewing  of 
videotapes  concerning  at  least  the 
contingencies  listed  in  paragraph  (a), 
followed  by  a  discussion  led  by 
someone  familiar  with  these 
contingencies.  This  instruction  may 
occiu  either  on  or  off  the  vessel. 

(c)  Participation  in  drills.  Drills  must 
take  place  on  board  the  vessel,  as  if 
there  were  an  actual  emergency.  They 
must  include — 

(1)  Participation  by  all  crewmembers; 

(2)  Breaking  out  and  using  emergency 
equipment; 

(3)  Testing  of  all  alarm  and  detection 
systems;  and 

(4)  At  least  one  person  putting  on 
protective  clothing,  if  the  vessel  is  so 
equipped. 

(d)  Safety  orientation.  The  master  or 
person  in  charge  of  a  vessel  must  ensure 
that  each  crewmember  who  has  not 
received  the  instruction  and  has  not 
participated  in  the  drills  required  by 
paragraph  (a)  of  this  section  receives  a 
safety  orientation  before  the  vessel  gets 
underway. 


(e)  The  safety  orientation  must  cover 
the  specific  contingencies  listed  in 
paragraph  (a)  of  this  section. 

Dated:  October  4. 1999. 

J.C.  Card, 

Vice  Admiral.  U.S.  Coast  Guard,  Acting 
Commandant 

[FR  Doc.  99-26848  Filed  10-18-99:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  0 

[GC  Docket  No.  96-55;  FCC  98-184] 

Examination  of  Current  Policy 
Concerning  the  Treatment  of 
Confidential  Information  Submitted  to 
the  Commission 

agency:  Federal  Communications 

Commission. 

ACnON:  Aimouncement  of  OMB 

approval  of  information  collection 

requirements. 

SUMMARY:  This  document  announces  the 
approval  of  the  two  information 
collections  contained  in  the 
Commission's  decision  published 
August  18,  1998.  That  decision 
discussed  policies  and  amended  the 
rules  concerning  the  treatment  of 
confidential  information  submitted  to 
the  Commission,  including  the  showing 
to  be  made  in  a  request  for  confidential 
treatment  of  information,  and  record 
keeping  requirements  for  the  Model 
Protective  Order. 

DATES:  The  recordkeeping  information 
collection  requirements  published  at  63 
FR  44161  (August  18,  1998)  was 
approved  by  OMB  on  May  17. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurence  H.  Schecker.  Office  of  General 
Counsel,  (202)  418-1720. 
SUPPLEMENTARY  INFORMATION:  On 
November  11,  1998,  the  Office  of 
Management  and  Budget  (OMB)  granted 
emergency  approval  for  the  amendment 
of  47  CFR  0.459(b)  and  the  record 
keeping  requirement  contained  in  the 
Model  Protective  Order  pursuant  to 
OMB  Conti-ol  No.  3060-0682.  OMB 
approved  these  two  information 
collections  on  May  17, 1999,  also 
pursuant  to  OMB  Control  No.  3060- 
0682. 

Federal  Communications  Commission. 

Magaiie  Roman  Saias, 

Secretary. 

(FR  Doc.  99-27165  Filed  10-18-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION      Background 


Office  of  the  Secratary 
49  CFR  Parti 

[Docket  No.  OST-1999-6189] 

Organization  and  Delegation  of  Powers 
and  Duties;  Rescission  of  Delegation 
to  the  Administrator,  Federal  Highway 
Administration  and  Redelegation  to 
Director,  Office  of  Motor  Carrier  Safety 

agency:  Office  of  the  Secretary,  DOT. 
action:  Final  rule. 

SUMMARY:  The  Secretary  of 
Transportation  (Secretary)  rescinds  the 
currently  delegated  authority  of  the 
Federal  Highway  Administrator  to 
perform  motor  carrier  safety  functions 
and  operations  and  redelegates  it  to  the 
Director  of  a  new  Office  of  Motor  Carrier 
Safety  in  the  Department  of 
Transportation.  This  action  enables  the 
Department  to  continue  most  of  the 
activities  performed  by  the  Federal 
Highway  Administration's  Office  of 
Motor  Carrier  Safety  consistently  with 
section  338  of  the  FY  2000  Department 
of  Transportation  and  Related  Agencies 
Appropriations  Act. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
October  9, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Charles  Medalen,  Office  of  the  Chief 
Counsel.  HCC-20,  (202)  366-1354, 
Department  of  Transportation,  Federal 
Highway  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590;  or 
Ms.  Gwyneth  Radloff,  Office  of  the 
General  Counsel,  (202)  366-9319, 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington.  DC 
20590. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

An  electronic  copy  of  this  document 
may  be  downloaded  by  using  a 
computer,  modem,  and  suitable 
communications  software  from  the 
Government  Printing  Office's  Electronic 
Bidletin  Board  Service  at  (202)  512- 
1661.  Internet  users  may  reach  the 
Office  of  the  Federal  Register's  home 
page  at:  http://www.nara.gov/fedreg  and 
the  Government  Printing  Office's 
database  at:  http://www.access.gpo.gov/ 
nam.  You  can  also  view  and  download 
this  dociunent  by  going  to  the  webpage 
of  the  Department's  Docket  Management 
System  [http://dms.dot.gov/).  On  that 
page,  click  on  "search."  On  the  next 
page,  type  in  the  four-digit  docket 
number  shown  on  the  first  page  of  this 
document  (6189).  Then  click  on 
"search." 


Section  338  of  the  FY  2000 
Department  of  Transportation  and 
Related  Agencies  Appropriations  Act 
(Public  Law  106-69)  prohibits  the 
Federal  Highway  Administration 
(FHWA)  firom  spending  funds  to  cany 
out  the  functions  and  operations  of  its 
Office  of  Motor  Carriers  (OMC).  The 
legislation  provides  that,  if  the  Secretary 
delegates  those  functions  and  operations 
outside  of  the  FHWA,  the  funds  shall 
also  be  transferred.  Accordingly,  the 
Secretary  is  rescinding  the  current 
delegation  of  his  authority  to  the 
Federal  Highway  Administrator  in  49 
CFR  1.48  (h).  (i).  (p).  (u).  (v),  (w).  (z), 
(aa),  (hh),  (ii).  and  (jj)  to  carry  out  motor 
carrier  functions  and  operations  and 
gives  notice  that  the  Director  of  a  new 
Office  of  Motor  Carrier  Safety  in  the 
Department  of  Transportation  will 
exercise  those  functions  and  operations 
to  the  full  extent  permitted  by  section 
338.  This  rule  amends  49  CFR  1.4  and 
adds  a  new  §  1.73  to  reflect  the 
Secretary's  redelegation  of  these  motor 
carrier  functions  to  the  new  Office  of 
Motor  Carrier  Safety. 

Duties  and  powers  related  to  motor 
carrier  safety,  vested  in  the  Secretary  by 
chapter  5  and  315  of  title  49,  U.S.C,  are 
specifically  delegated  by  statute  to  the 
Federal  Highway  Administrator  by  49 
U.S.C.  104(c)(2)  and  cannot  be  exercised 
or  transferred  by  the  Secretary  without 
legislative  approval.  However,  the 
second  proviso  of  section  338  states  that 
"notwithstanding  section  104(c)(2)  of 
title  49,  United  States  Code,  the  Federal 
Highway  Administrator  shall  not  carry 
out  the  duties  and  functions  vested  in 
the  Secretary  under  49  U.S.C. 
521(b)(5)."  Because  49  U.S.C.  521 
specifically  authorizes  "the  Secretary" 
to  take  enforcement  action,  49  U.S.C. 
104(c)(2)  is  merely  a  limitation  on  the 
Secretary's  power  to  transfer  that 
authority.  Section  338  now  prohibits  the 
Federal  Highway  Administrator  from 
carrying  out  the  imminent  hazard 
authority  of  49  U.S.C.  521(b)(5),  so  the 
general  authority  of  the  Secretary  to 
implement  that  subsection  is  restored 
and  may  be  redelegated.  Accordingly, 
authority  to  carry  out  section  521(b)(5) 
is  redelegated  by  this  rule  to  the  director 
of  the  new  Office  of  Motor  Carrier 
Safety.  It  is  the  only  function  from 
chapters  5  or  315  of  title  49,  United 
States  Code,  that  is  subject  to  this 
delegation.  Although  civil  penalty 
actions  are  prohibited,  the  Secretary  has 
authority  to  take  other  enforcement 
actions,  such  as  issuing  roadside  out-of- 
service  orders  under  49  CFR  396.9(c)  or 
395.13  (a)  and  (b)  and  imminent  hazard 


orders  under  section  521(b)(5)  of  title 
49,  United  States  Code. 

This  rule  is  being  published  as  a  final 
rule  and  made  effective  on  the  date 
signed  by  the  Secretary  of 
Transportation.  As  the  rule  relates  to 
Departmental  organization,  procedure, 
and  practice,  notice  and  comment  on  it 
are  unnecessary  under  5  U.S.C.  553(b). 
In  addition,  the  functions  addressed  in 
this  rule  had  to  be  transferred 
immediately  in  order  that  the 
Department's  motor  carrier  safety 
program  could  continue  to  the  extent 
permitted  by  section  338  of  the  FY  2000 
Department  of  Transportation  and 
Related  Agencies  Appropriations  Act. 
For  this  reason,  the  Secretary  for  good 
cause  finds,  under  5  U.S.C.  553(d)(3).  to 
make  this  rule  effective  in  less  than  30 
days  after  publication. 

List  of  Subjects  in  49  CFR  Part  1 

Authority  delegations  (Government 
agencies),  Organization  and  functions 
(Government  agencies). 

In  consideration  of  the  foregoing,  Part 
1  of  title  49,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  1— [AMENDED] 

1.  The  authority  citation  for  Part  1  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  322;  46  U.S.C. 
2104(a);  28  U.S.C.  2672;  31  U.S.C.  3711(a)(2); 
Pub.  L.  101-552. 104  Stat.  2736;  Pub  L.  106- 
69, 113  Stat.  1022. 

S1.4    [Amended] 

2.  In  §  1.4,  remove  paragraph  (d)(5) 
and  redesignate  paragraph  (d)(6)  as  new 
paragraph  (d)(5). 

S1.48    [Amended] 

3.  In  §  1.48,  remove  and  reserve 
paragraphs  (h).  (i),  (p),  (u),  (v),  (w),  (z), 
(aa),  (hh),  (ii),  and  (jj). 

4.  Add  §  1.73  to  read  as  follows: 

§1.73    Delegation  to  the  Director  of  the 
Office  of  Motor  Carrier  Safety. 

The  Director  of  the  Office  of  Motor 
Carrier  Safety  is  delegated  authority  to: 

(a)  Carry  out  the  fimctions  and 
exercise  the  authority  vested  in  the 
Secretary  by  49  U.S.C.  Subtitle  IV,  part 
B: 

(1)  Chapter  131,  relating  to  general 
provisions  on  transportation  policy; 

(2)  Chapter  133,  relating  to 
administrative  provisions; 

(3)  Chapter  135,  relating  to 
jurisdiction; 

(4)  Chapter  137,  sections  13702(a), 
13702(c)(1),  13702(c)(2),  13702(c)(3), 
13704, 13707,  and  13708,  relating  to 
rates,  routes,  and  services; 

(5)  Chapter  139,  relating  to 
registration  and  financial  responsibility 
requirements; 
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(6)  Chapter  141,  subchapter  I  and 
sections  14121  and  14122  of  subchapter 
n,  relating  to  operations  of  motor 
carriers; 

(7)  Chapter  145,  sections  14501, 
14502,  and  14504,  relating  to  Federal- 
State  relations; 

(8)  Chapter  147,  sections  14701 
through  14708,  relating  to  enforcement 
remedies,  investigations,  and  motor 
carrier  liability;  and 

(9)  Chapter  149,  sections  14901 
through  14913,  relating  to  civil  and 
criminal  penalties  for  violations  of  49 
U.S.C,  Subtitle  IV,  part  B. 

(b)  Carry  out  the  mnctions  and 
exercise  the  authority  vested  in  the 
Secretary  by  sections  104,  403(a),  and 
408  of  the  ICC  Termination  Act  of  1995, 
Public  Law  104-88, 109  Stat.  803, 
relating  to  miscellaneous  motor  carrier 
provisions,  railroad-highway  grade 
crossing  regulation  and  fatigue-related 
issues  pertaining  to  commercial  motor 
vehicle  safety. 

(c)  Cany  out  the  functions  vested  in 
the  Secretary  by  42  U.S.C.  4917  relating 
to  procediues  for  the  inspection, 
surveillance  and  measurement  of 
commercial  motor  vehicles  for 
compliance  with  interstate  motor  carrier 
noise  emission  standards  and  related 
enforcement  activities  including  the 
promulgation  of  necessary  regulations. 

(d)(1)  Carry  out  the  functions  vested 
in  the  Secretary  by  49  U.S.C.  5121(a), 
(b),  and  (c),  5122(a)  and  (b).  5123,  and 
5124,  relating  to  investigations,  records, 
inspections,  penalties,  and  specific 
relief  so  far  as  they  apply  to  the 
transportation  or  shipment  of  hazardous 
materials  by  highway,  including  the 
manufacture,  fabrication,  marking, 
maintenance,  reconditioning,  repair  or 
test  of  containers  which  are  represented, 
marked,  certified,  or  sold  for  use  in  the 
bulk  transportation  of  hazardous 
materials  by  highway. 

(2)  Carry  out  the  functions  vested  in 
the  Secretary  by  49  U.S.C.  5112  relating 
to  highway  routing  of  hazardous 
materials;  5109  relating  to  motor  carrier 
safety  permits,  except  subsection  (f); 
5125(a)  and  (c)-(f).  relating  to 
preemption  determinations  or  waivers 
of  preemption  of  hazardous  materials 
highway  routing  requirements;  5105(e) 
relating  to  inspections  of  motor  vehicles 
carrying  hazardous  material;  5119 
relating  to  imiform  forms  and 
procedures;  and  5127(f)  and  (g)  relating 
to  credits  to  appropriations  and 
availability  of  amounts. 

(e)  Carry  out  the  functions  vested  in 
the  Secretary  by  49  U.S.C.  chapter  313 
relating  to  conunercial  motor  vehicle 
operators. 

(f)  Carry  out  the  functions  vested  in 
the  Secretary  by  49  U.S.C.  13906,  31138 


and  31139  relating  to  financial 
responsibility  requirements  for  motor 
carriers,  brokers,  and  freight  forwarders. 

(g)  Carry  out  the  functions  vested  in 
the  Secretary  by  subchapters  I  and  HI  of 
chapter  311,  title  49,  U.S.C,  relating  to 
commercial  motor  vehicle  programs  and 
safety  regulation. 

(h)  Carry  out  the  functions  vested  in 
the  Secretary  by  49  U.S.C.  5708  relating 
to  food  transportation  inspections;  5710 
relating  to  the  Secretary's  powers  to 
administer  the  sanitary  food 
transportation  regulations;  5711  relating 
to  enforcement  of  sanitary  food 
transportation  regulations  and 
applicable  penalties;  5712  and  5714 
relating  to  Federal-State  relations;  and 
5113  and  31144  relating  to  safety  fitness 
of  owners  and  operators. 

(i)  Carry  out  the  functions  vested  in 
the  Secretary  by  49  U.S.C.  5118  relating 
to  the  use  of  inspectors  to  promote 
safety  in  the  highway  transportation  of 
radioactive  material;  and  49  U.S.C. 
31142(f)  relating  to  application  of  State 
regulations  to  government-leased 
vehicles  and  operators. 

(j)  Carry  out  the  functions  vested  in 
the  Secretary  by  49  U.S.C.  521(b)(5) 
relating  to  operations  that  pose  an 
imminent  hazard  to  safety. 

(k)  Carry  out  the  functions  and 
exercise  the  authority  delegated  to  the 
Secretary  in  section  2(d)(2)  of  Executive 
Order  12777  (3  CFR,  1992  Comp.,  p. 
351),  with  respect  to  highway 
transportation,  relating  to  the  approval 
of  means  to  ensure  the  availability  of 
private  personnel  and  equipment  to 
remove,  to  the  maximum  extent 
practicable,  a  worst  case  discharge,  the 
review  and  approval  of  response  plans, 
and  the  authorization  of  motor  carriers, 
subject  to  the  Federal  Water  Pollution 
Control  Act  (33  U.S.C.  1321),  to  operate 
without  approved  response  plans, 
except  as  delegated  in  49  CFR  1.46(m). 

Issued  in  Washington,  DC,  on  October  9, 
1999. 

Rodney  E.  Slater, 

Secretary  of  Transportation. 

Appendix  to  Preamble — ^Possible 
Congressional  Action 

There  is  a  possibility  of  further 
Congressional  action  regarding  motor  carrier 
functions  and  operations.  If  any  subsequent 
law  is  enacted,  the  redelegation  will  be 
amended  accordingly  and  published  in  the 
Federal  Register  as  soon  as  practicable. 

(FR  Doc.  99-27333  Filed  10-15-99;  1:47  pm] 
BIUING  CODE  4910-62-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 


[Docket  No.  990304062-9062-01;  I.D. 
101399B] 

Rsheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Other  Rockfish  in  the 
Central  Regulatory  Area  of  the  Gulf  of 
Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Closure. 

summary:  NMFS  is  prohibiting  retention 
of  other  rockfish  in  the  Central 
Regulatory  Area  of  the  Gulf  of  Alaska 
(GOA).  NMFS  is  requiring  that  catch  of 
other  rockfish  in  this  area  be  treated  in 
the  same  manner  as  prohibited  species 
and  discarded  at  sea  with  a  minimum  of 
injury.  This  action  is  necessary  because 
the  1999  total  allowable  catch  (T AC)  of 
other  rockfish  in  this  area  has  been 
achieved. 

DATES:  Effective  1200  hrs.  Alaska  local 
time  (A.l.t.),  October  14, 1999,  until 
2400  hrs,  A.l.t..  December  31.  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Pearson  907-481-1780  or 
tom.pearson@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  Final  1999  Harvest  Specifications 
of  Groundfish  for  the  GOA  established 
the  1999  TAG  of  other  rockfish  in  the 
Central  Regulatory  Area  of  the  GOA  as 
650  metric  tons  (64  FR  12094.  March  11. 
1999).  See  §679.20(c)(3){ii). 

In  accordance  with  §  679.20(d)(2),  the 
Administrator,  Alaska  Region,  NMFS, 
has  determined  that  the  1999  TAC  of 
other  rockfish  in  the  Central  Regulatory 
Area  of  the  GOA  has  been  achieved. 
Therefore,  NMFS  is  requiring  that 
further  catches  of  other  rockfish  in  the 
Central  Regulatory  Area  of  the  GOA  be 
treated  as  prohibited  species  in 
accordance  with  §  679.21(b). 
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Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  1999  TAG  of  other 
rockfish  in  the  Central  Regulatory  Area 
of  the  GOA.  A  delay  in  the  effective  date 
is  impracticable  and  contrary  to  the 
public  interest.  The  fleet  has  taken  the 
1999  TAG  of  other  rockfish  in  the 
Central  Regulatory  Area  of  the  GOA. 
Further  delay  would  only  result  in 
overharvest.  NMFS  finds  for  good  cause 
that  the  implementation  of  this  action 
cannot  be  delayed  for  30  days. 
Accordingly,  under  5  U.S.G.  553(d),  a 
delay  in  the  effective  date  is  hereby 
waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  October  13, 1999. 
Bruce  C.  Morehead, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
IFR  Doc.  99-27232  Filed  10-14-99;  3:48  pm] 
BNJJNQ  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapheric 
Adminiatration 

50  CFR  Part  679 

[Docket  No.  990304063-906^-01 ;  I.D. 
101399D] 

Hahariaa  of  the  Exclualve  Economic 
Zone  Off  Aiaalta;  Ottiar  Rocldiah  in  tlie 
Aleutian  iaianda  Subarea  of  ttie  Bering 
Saa  and  Aleutian  iaianda  Management 
Area 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Closure. 

summary:  NMFS  is  prohibiting  retention 
of  other  rockfish  in  the  Aleutian  Islands 
subarea  of  the  Bering  Sea  and  Aleutian 
Islands  management  area  (BSAI).  NMFS 
is  requiring  that  catch  of  other  rockfish 
in  this  area  be  treated  in  the  same 
manner  as  prohibited  species  and 
discarded  at  sea  with  a  minimiun  of 
injury.  This  action  is  necessary  because 
the  amount  of  the  1999  total  allowable 
catch  (TAG)  of  other  rockfish  in  this 
area  has  been  achieved. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  October  14. 1999.  until 
2400  hrs,  A.l.t..  December  31, 1999. 


FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness.  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  according  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP)  prepared  by  the 
North  Pacific  Fishery  Management 
Goimcil  imder  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Regulations  governing  fishing  by  U.S. 
vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  Final  1999  Harvest  Specifications 
of  Groundfish  for  the  BSAI  (64  FR 
12103,  March  11, 1999)  established  the 
amoimt  of  the  1999  TAG  of  other 
rockfish  in  the  Aleutian  Islands  subarea 
of  the  BSAI  as  583  metric  tons.  See 
§679.20(c)(3)(iii). 

to  accordance  with  §  679.20(d)(2).  the 
Administrator.  Alaska  Region.  NMFS. 
has  determined  that  the  amoimt  of  the 
1999  TAG  for  other  rockfish  in  the 
Aleutian  Islands  subarea  of  the  BSAI 
has  been  achieved.  Therefore.  NMFS  is 
requiring  that  further  catches  of  other 
rockfish  in  the  Aleutian  Islands  subarea 
of  the  BSAI  be  treated  as  prohibited 
species  in  accordance  with  §  679.21(b). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  amoimt  of  the  1999 
TAG  for  other  rockfish  in  the  Aleutian 
Islands  subarea  of  the  BSAI.  A  delay  in 
the  effective  date  is  impracticable  and 
contrary  to  the  public  interest.  The  fleet 
has  taken  the  amount  of  the  1999  TAG 
for  other  rockfish  in  the  Aleutian 
Islands  subarea  of  the  BSAI.  Further 
delay  would  only  result  in  overharvest. 
NMFS  finds  for  good  cause  that  the 
implementation  of  this  action  cannot  be 
delayed  for  30  days.  Accordingly,  under 
5  U.S.C.  553(d),  a  delay  m  the  effective 
date  is  hereby  waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  bom  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  October  13, 1999. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-27231  Filed  10-14-99;  3:48  pm] 

BILLING  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Adminiatration 

50  CFR  Part  679 

[Doclcat  No.  990304063-9063-01;  I.D. 
101399C] 

Raheriea  of  tr>e  Exciuaive  Economic 
Zone  Off  Alaaka;  Sharpchin  and 
Nortliem  Rockfiah  in  the  Aleutian 
iaianda  Subarea  of  the  Bering  Sea  and 
Aleutian  iaianda  Management  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Closure. 

SUMMARY:  NMFS  is  prohibiting  retention 
of  sharpchin  and  northern  rockfish  m 
the  Aleutian  Islands  subarea  of  the 
Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  NMFS  is 
requiring  that  catch  of  sharpchin  and 
northern  rockfish  in  this  area  be  treated 
in  the  same  maimer  as  prohibited 
species  and  discarded  at  sea  with  a 
minimum  of  injury.  This  action  is 
necessary  because  the  amount  of  the 
final  1999  initial  total  allowable  catch 
(IT AC)  of  sharpchm  and  northern 
rockfish  in  this  area  has  been  achieved. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  October  14, 1999,  until 
2400  hrs,>A.l.t.,  December  31, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  according  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP)  prepared  by  the 
North  Pacific  Fishery  Management 
Council  under  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Regulations  governing  fishing  by  U.S. 
vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  Final  1999  Harvest  Specifications 
of  Groundfish  for  the  BSAI  (64  FR 
12103.  March  11. 1999)  established  the 
amount  of  the  1999  Final  ITAC  of 
sharpchin  and  northern  rockfish  in  the 
Aleutian  Islands  subarea  of  the  BSAI  as 
3.913  metric  tons.  See  §679.20(c)(3)(iii). 

to  accordance  with  §  679.20(d)(2).  the 
Administrator,  Alaska  Region.  NMFS, 
has  determined  that  the  amount  of  the 
1999  ITAC  for  sharpchin  and  northern 
rockfish  in  the  Aleutian  Islands  subarea 
of  the  BSAI  has  been  achieved. 
Therefore,  NMFS  is  requiring  that 
further  catches  of  sharpchin  and 
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northern  rockfish  in  the  Aleutian 
Islands  subarea  of  the  BSAI  be  treated 
as  prohibited  species  in  accordance 
with  §  679.21(b). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  amount  of  the  1999 
IT  AC  for  sharpchin  and  northern 
rockfish  in  the  Aleutian  Islands  subarea 


of  the  BSAI.  A  delay  in  the  effective 
date  is  impracticable  and  contrary  to  the 
public  interest.  The  fleet  has  taken  the 
amount  of  the  1999  IT  AC  for  sharpchin 
and  northern  rockfish  in  the  Aleutian 
Islands  subarea  of  the  BSAI.  Further 
delay  would  only  result  in  overharvest. 
NMFS  finds  for  good  cause  that  the 
implementation  of  this  action  cannot  be 
delayed  for  30  days.  Accordingly,  under 
5  U.S.C.  553(d),  a  delay  in  the  effective 
date  is  hereby  waived. 


This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  October  13, 1999. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
|FR  Doc.  99-27230  Filed  10-14-99: -3:33  pm] 
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Proposed  Rules 


Federal  Register 
Vol.  64.  No.  201 
Tuesday,  October  19,  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  20 

Control  of  Release  of  Solid  Materials  at 
Licensed  Facilities:  Notice  of 
Extension  of  Public  Comment  Period 
on  Issues  Paper 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  extension  of  public 

comment  period  on  Issues  Paper. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  conducting  an 
early  and  ongoing  enhanced 
participatory  process  to  consider  issues 
and  possible  alternatives  related  to 
setting  specific  requirements  on  control 
of  releases  of  solid  materials.  The  NRC 
previously  annoimced  that  the  public 
comment  period  to  provide  early  input 
on  the  issues  and  alternatives  would 
end  on  November  15. 1999,  however  it 
is  extending  the  comment  period  to 
December  22. 1999. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
Frank  Cardile;  e-mail  fpc@nrc.gov, 
telephone:  (301)  415-6185;  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
USNRC,  Washington  DC  20555-0001. 
SUPPLEMENTARY  INFORMATION:  The  NRC 
previously  announced  in  a  Federal 
Register  Notice  (FRN)  dated  June  30, 
1999  (64  FR  35090).  that  it  is 
considering  issues  and  possible 
alternatives  related  to  setting  specific 
requirements  on  control  of  releases  of 
solid  materials.  The  FRN  included  an 
Issues  Paper  which  describes  issues  and 
possible  alternatives  related  to 
controlling  the  release  of  solid 
materials.  The  FRN  also  indicated  that 
NRC  is  supplementing  its  standard 
rulemaking  process  by  conducting 
enhanced  public  participatory  activities 
to  solicit  early  and  ongoing  public 
input,  including  whether  the  NRC 
should  proceed  with  a  rulemaking.  This 
enhanced  process  includes  four 
facilitated  public  meetings  which  were 
originally  scheduled  from  August 
through  November  1999.  in  Chicago, 


San  Francisco.  Atlanta,  and 
Washington.  DC.  It  also  included  a 
request  in  the  FRN  for  written  or 
electronic  comments  on  the  Issues  Paper 
to  be  submitted  by  November  15, 1999. 

The  first  public  meeting  planned  was 
to  be  held  in  Chicago,  Illinois,  on 
August  4  and  5, 1999.  However  the  NRC 
decided  to  postpone  the  Chicago 
meeting  and  reschedule  it  because 
several  stakeholder  groups  indicated 
that  the  short  time  frame  between 
publication  of  the  June  30, 1999.  FRN 
and  the  August  4-5  meeting  did  not 
allow  for  adequate  preparation  and 
participation.  The  postponed  meeting 
has  been  rescheduled  for  December  7- 
8.  8:30  am-5:00  pm.  in  Chicago.  IL,  at 
the  Palmer  House  Hilton.  17  East 
Monroe  Street. 

To  coincide  with  the  rescheduling  of 
the  Chicago  meeting,  the  NRC  is 
extending  the  period  for  submittal  of 
written  and  electronic  comments  imtil 
December  22. 1999. 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  October  1999. 

For  the  Nuclear  Regulatory  Commission. 
Catherine  Haney, 

Acting  Chief.  Rulemaking  and  Guidance 
Branch,  Division  of  Industrial  and  Medical 
Nuclear  Safety,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 

[FR  Doc.  99-27208  Filed  10-18-99;  8:45  am] 
BILLING  CODE  7590-01-l> 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  Of  Federal  Housing  Entsrprise 
Oversight 

12  CFR  Part  1750 

RIN  2550-AA02 

Risk-Based  Capital 

AGENCY:  Office  of  Federal  Housing 
Enterprise  Oversight.  HUD. 
ACTION:  Proposed  rule;  extension  of 
public  comment  period  for  the  second 
notice  of  proposed  rulemaking. 

SUMMARY:  On  April  13. 1999,  the  Office 
of  Federal  Housing  Enterprise  Oversight 
(OFHEO)  published  a  notice  of 
proposed  rulemaking  (NPR)  entitled 
"Risk-Based  Capital"  in  the  Federal 
Register  (64  FR  18083).  This  notice, 
known  as  NPR  2.  is  the  second  such 
proposal  related  to  the  development  of 


a  regulation  to  establish  risk-based 
capital  standards  for  the  Federal  Home 
Loan  Mortgage  Corporation  (Freddie 
Mac)  and  the  Federal  National  Mortgage 
Association  (Fannie  Mae).  NPR  2  sets 
forth  the  specifications  for  the  risk- 
based  capital  stress  test,  completing 
OFHEO's  risk-based  capital  proposal. 

On  June  14, 1999.  OFHEO  issued  a 
notice  granting  earlier  requests  to 
extend  the  comment  period  on  NPR  2 
from  August  11, 1999  to  November  10. 
1999.  OFHEO  has  recently  received 
additional  requests  to  extend  the 
comment  period  beyond  November  10, 
1999.  Those  requesting  another 
extension  to  the  comment  period  state 
that  they  need  additiontd  time  to 
replicate  and  analyze  the  stress  test  and 
to  imderstand  the  test  as  applied  to  a 
variety  of  possible  starting  points. 

OFHEO  is  extending  the  comment 
period  for  NPR  2  from  November  10, 
1999  to  March  10.  2000.  This  decision 
is  based  on  OFHEO's  recognition  that 
the  commenters  need  additioneil  time  to 
replicate  the  stress  test  and  analyze  the 
proposal.  This  extension  will  insure  that 
all  interested  parties  have  ample 
opportimity  to  participate  in  the 
rulemaking  process  by  providing 
meaningful  comment  on  the  various 
technical  and  policy  issues  involved  in 
the  development  of  the  risk-based 
capital  regulation. 

DATES:  The  comment  period  is  extended 
until  March  10,  2000. 

ADDRESSES:  Send  v^itten  comments  to 
Aime  E.  Dewey.  General  Coimsel,  Office 
of  General  Counsel.  Office  of  Federal 
Housing  Enterprise  Oversight,  1700  G 
Street.  NW.,  Fourth  Floor.  Washington, 
DC  20552.  Written  comments  may  also 
be  sent  by  electronic  mail  to 
RegConmients@OFHEO.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Lawler,  Director  of  Policy 
Analysis  and  Chief  Economist;  David  J. 
Pearl,  Director,  Research.  Analysis  and 
Capital  Standards;  or  Gary  L.  Norton, 
Special  Counsel  to  the  Director,  Office 
of  Federal  Housing  Enterprise 
Oversight.  1700  G  Street,  NW.,  Fourth 
Floor.  Washington.  DC  20552.  telephone 
(202)  414-3800  (not  a  toll-free  number). 
The  telephone  number  for  the 
Telecommunications  Device  for  the  Deaf 
is  (800)  877-8339. 


Federal  Register /Vol.  64,  No.  201 /Tuesday,  October  19,  1999 /Proposed  Rules 


56275 


Dated:  October  13,  1999. 
Armando  Falcon, 

Director,  Office  of  Federal  Housing  Enterprise 
Oversight. 

[FR  Doc.  99-27179  Filed  10-18-99;  8:45  am] 
BIUJNG  CODE  4220-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Chapter  1 

[Doctet  No.  FAA-1 999-6342] 

Occupational  Safety  and  Health  Issues 
for  Airline  Employees 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  public  meeting  and 
request  for  comments. 

SUMMARY:  The  FAA  prescribes  and 
enforces  standards  and  regulations 
affecting  occupational  safety  and  health 
with  respect  to  U.S.-registered  civil 
aircraft  in  operation,  llbese  regulatory 
responsibilities  directly  and  completely 
encopipass  the  safety  and  health  aspects 
of  the  work  environment  of  aircraft 
crewmembers.  However,  the  FAA  has 
not  promulgated  specific  regulations 
that  address  all  employee  saJFety  and 
health  issues  associated  with  working 
conditions  on  aircraft.  The  FAA  will 
hold  a  public  meeting  on  December  10, 
1999,  to  gather  information  on  issues 
that  have  not  been  previously  regulated. 
If  the  results  of  the  review  suggest  that 
specific  regulations  should  be  adopted 
in  response  to  occupational  safety  and 
health  issues  for  airline  employees,  the 
changes  will  be  proposed  through  the 
regulatory  process. 
DATES:  The  public  meeting  will  be  on 
December  10, 1999.  in  Washington,  DC. 
The  meeting  will  begin  at  9  a.m.  Persons 
not  able  to  attend  a  meeting  are  invited 
to  provide  written  comments,  which 
must  be  received  on  or  before  March  8, 
2000. 

ADDRESSES:  The  public  meeting  will  be 
held  at  the  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591  in 
the  3rd  floor  auditorium.  Persons  imable 
to  attend  the  meeting  may  mail  their 
comments  in  duplicate  to:  U.S. 
Department  of  Transportation  Dockets, 
Docket  No.  FAA-1999-6342,  400 
Seventh  Street,  SW.,  Plaza  Room  401, 
Washington,  DC  20590.  Comments  also 
may  be  sent  electronically  to  the 
Dockets  Management  System  (DMS)  at 
the  following  Internet  address:  http:// 
dms.dot.gov/  ai  an5rtime.  Commenters 
who  wish  to  file  comments 


electronically,  should  follow  the 
instructions  on  the  DMS  web  site. 
Comments  may  be  filed  and/or 
examined  at  the  Department  of 
Transportation  Dockets,  Plaza  Room  401 
between  10  a.m.  and  5  p.m.  weekdays 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  to  present  a  statement  at  the 
meeting  or  questions  regarding  the 
logistics  of  the  meeting  should  be 
directed  to  Ms.  Cindy  Nordlie,  Federal 
Aviation  Administration,  Office  of 
Rulemaking.  ARM-108,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-7627;  fax  (202)  267-5075. 

Questions  concerning  the  subject 
matter  of  the  meeting  should  be  directed 
to  Mr.  Gene  Kirkendall,  Federal 
Aviation  Administration,  Flight 
Standards  Service,  AFS-220,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-7701;  fax  (202)  267-5229. 
SUPPLEMENTARY  INFORMATION: 

Baclcground 

In  a  1975  Federal  Register  notice  (40 
FR  29114,  July  10.  1975),  the  Federal 
Aviation  Administration  (FAA)  stated 
that  pursuant  to  its  complete  and 
exclusive  responsibility  for  the 
regulation  of  the  safety  of  civil  aircraft, 
the  FAA  prescribes  and  enforces 
standards  and  regulations  affecting 
occupational  safety  or  health  with 
respect  to  U.S.-registered  civil  aircraft  in 
operation.  (An  aircraft  was  described  as 
"in  operation"  firom  the  time  it  is  first 
boarded  by  a  crewmember,  preparatory 
to  a  flight,  to  the  time  the  last 
crewmember  leaves  the  aircraft  after 
completion  of  that  flight,  including 
stops  on  the  ground  during  which  at 
least  one  crewmember  remains  on  the 
aircraft,  even  if  the  engines  are  shut 
down.)  The  FAA  added  that,  with 
respect  to  civil  aircraft  in  operation, 
these  regulatory  responsibilities  directly 
and  completely  encompass  the  safety 
and  health  aspects  of  the  work 
environment  of  aircraft  crewmembers. 
The  FAA  stated  that  aircraft  design  and 
operational  factors  are  indivisible  from 
occupational  safety  or  health  factors 
insofar  as  they  afl^t  the  workplace  of 
those  crewmembers  and  that  aircraft 
design  and  operational  problems 
affecting  the  flight  safety  of 
crewmembers  necessarily  affect  their 
occupational  safety-or  health.  The  FAA 
also  noted  that  regulatory  solutions  to 
these  problems  necessarily  involve 
practices,  means,  methods,  operations, 
or  processes  needed  to  control  the 
workplace  environment  of  aircraft 
crewmembers. 


In  the  notice,  the  FAA  stated  that  it 
had  issued  niunerous  regulations 
directly  affecting  the  workplace  of 
pilots,  flight  engineers,  fli^t  attendants, 
and  other  persons  whose  workplace  is 
on  an  aircraft  in  operation.  Such 
regulations  included  aircraft 
performance  and  structural  integrity, 
safety  equipment  for  emergency 
ditching  and  evacuation,  fire  protection, 
protective  breathing  rescue  aids,  and 
emergency  exits  used  by  crewmembers. 
Other  regulations  affecting  the 
crewmember  workplace  have  addressed 
cockpit  lighting,  crewmember  seat  belts, 
toxicity  and  other  characteristics  of 
materials  in  the  crewmember 
workplace,  noise  reduction,  smoke 
evacuation,  ventilation,  heating,  and 
pressurization. 

The  FAA  is  now  reviewing  its 
regulatory  oversight  of  occupational 
safety  and  health  issues  for  airline 
employees.  If  the  results  of  the  review 
suggest  that  specific  regulation  of  areas 
involving  occupational  safety  and 
health  issues  is  appropriate  for  airline 
employees,  the  changes  would  be 
proposed  through  the  regulatory 
process. 

The  FAA  considered  a  number  of 
alternative  approaches  to  occupational 
safety  and  health  concerns.  During  a 
preliminary  review,  the  FAA  considered 
delegating  certain  areas  of  responsibility 
to  the  Occupational  Safety  and  Health 
Administration  (OSHA),  similar  to  what 
was  developed  by  the  Federal  Railroad 
Administration  in  1978.  However,  the 
FAA  has  determined  that  this  would  be 
impractical  for  several  reasons 
including:  (1)  State  OSHA  requirements 
can  be  more  protective  than  Federal 
OSHA  requirements  and  can  vary 
among  states,  resulting  in  multiple 
standards;  (2)  current  OSHA 
requirements  were  not  developed  for 
aircraft  in  operation;  and  (3)  OSHA's 
jiuisdiction  is  limited  to  the  United 
States  and  therefore  would  not  apply  to 
international  operations.  The  FAA  also 
considered  volimtary  programs  by 
airlines,  but  questions  whether 
voluntary  programs  would  be  adequate 
because  there  would  not  be 
standardization  among  the  airlines 
regarding  occupation^  safety  and  health 
issues. 

Specific  Issues  for  Public  Comment 

There  are  several  specific  issues  on 
which  the  FAA  seeks  comment  at  the 
public  meeting.  These  key  issues  are 
intended  to  help  focus  public  comments 
on  areas  about  which  information  is 
needed  by  the  FAA  in  completing  its 
review  of  the  occupational  safety  and 
health  issues  for  airline  employees.  The 
comments  at  the  meeting  need  not  be 
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limited  to  these  issues,  and  the  FAA 
invites  comments  on  any  other  aspect  of 
occupational  safety  and  health  on 
aircraft  in  operation. 

(1)  Are  there  specific  crewmember 
occupational  safety  and  health 
concerns?  If  so,  what  are  they? 

(2)  What  recordkeeping  data  is 
available  that  documents  injuries  and 
illnesses  related  to  crewmember  and 
other  employee  occupational  safety  and 
health  concerns?  Should  recordkeeping 
be  standardized? 

(3)  How  are  aviation  employees  other 
than  crewmembers  (such  as  ground 
service  employees  and  maintenance 
workers)  currently  protected  by  FAA 
regulations,  and  should  the  working 
conditions  of  these  employees  be 
included  in  possible  future  rulemaking? 
Should  the  FAA  modify  its  nUes  about 
maintenance  manuals? 

(4)  Describe  how  occupational  safety 
and  health  hazards  vary  when  the 
aircraft  is  airborne  versus  when  it  is  on 
the  ground. 

(5)  Are  there  any  safety  issues  related 
to  operations  on  airport  ramp  areas  that 
the  FAA  should  address? 

(6)  In  the  development  of  its  own 
occupational  safety  and  health 
standards,  what,  if  any,  OSHA  standards 
should  the  FAA  use  as  the  basis  for 
future  FAA  standards? 

(7)  What  procedures  should  be 
established  to  identify  and  remedy 
issues  not  addressed  by  OSHA 
regulations? 

(8)  Are  any  air  carriers  currently 
supporting  occupational  safety  and 
health  programs  for  their  employees?  If 
so,  what  do  the  programs  include? 

(9)  What  are  the  potential  impact  and 
implementation  problems  associated 
with  the  FAA  developing  occupational 
safety  and  health  standards  to  protect 
airline  employee  safety  and  health? 

Input  is  encouraged  from  government 
agencies  such  as  OSHA,  the 
Environmental  Protection  Agency,  the 
National  Institutes  for  Occupational 
Safety  and  Health,  and  the  Centers  for 
Disease  Control  and  from  advisory 
groups  such  as  the  American  Industrial 
Hygiene  Association  and  the  American 
Society  for  Safety  Engineers. 

Participation  at  the  Meeting 

Requests  from  persons  who  wish  to 
present  oral  statements  at  the  meeting 
shoiUd  be  received  by  the  FAA  no  later 
than  November  22, 1999.  Such  requests 
should  be  submitted  to  Cindy  Nordlie, 
as  listed  above  in  the  section  titled  FOR 
FURTHER  INFORMATION  CONTACT  and 
should  include  a  written  summary  of 
oral  remarks  to  be  presented  and  an 
estimate  of  time  needed  for  the 
presentation.  The  FAA  will  prepare  an 


agenda  of  speakers  that  will  be  available 
at  the  meeting.  The  names  of  those 
individuals  whose  requests  to  present 
oral  statements  are  received  after  the 
date  specified  above  may  not  appear  on 
the  written  agenda.  To  accommodate  as 
many  speakers  as  possible,  the  amount 
of  time  allocated  to  each  speaker  may  be 
less  than  the  amount  of  time  requested. 
Persons  requiring  audiovisual 
equipment  should  notify  the  FAA  when 
requesting  to  be  placed  on' the  agenda. 

Public  Meeting  Procedures 

The  FAA  will  use  the  following 
procedures  to  facilitate  the  meeting: 

(1)  There  will  be  no  admission  fee  or 
other  charge  to  attend  or  to  participate 
in  the  meeting.  The  meeting  will  be 
open  to  all  persons  who  are  scheduled 
to  present  statements  or  who  register 
between  8:30  a.m.  and  9  a.m.  on  the  day 
of  the  meeting.  While  the  FAA  will 
make  every  effort  to  accommodate  all 
persons  wishing  to  participate, 
admission  will  be  subject  to  availability 
of  space  in  the  meeting  room.  The 
meeting  may  adjourn  early  if  scheduled 
speakers  complete  their  statements  in 
less  time  than  is  scheduled  for  the 
meeting. 

(2)  An  individual,  whether  speaking 
in  a  personal  or  a  representative 
capacity  on  behalf  of  an  organization, 
may  be  limited  to  a  10-minute 
statement.  If  possible,  we  will  notify  the 
speaker  if  additional  time  is  available. 

(3)  The  FAA  will  try  to  accommodate 
all  speakers.  If  the  available  time  does 
not  permit  this,  speakers  generally  will 
be  scheduled  on  a  first-come-first-served 
basis.  However,  the  FAA  reserves  the 
right  to  exclude  some  speakers  if 
necessary  to  present  a  balance  of 
viewpoints  and  issues. 

(4)  Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting. 

(5)  Representatives  of  the  FAA  will 
preside  over  the  meeting.  A  panel  of 
FAA  persoimel  involved  in  this  issue 
will  be  present. 

(6)  The  meeting  will  be  recorded  by 
a  court  reporter.  A  transcript  of  the 
meeting  and  any  material  accepted  by 
the  FAA  representatives  during  the 
meeting  will  be  included  in  the  public 
docket.  Any  person  who  is  interested  in 
purchasing  a  copy  of  the  transcript 
should  contact  the  court  reporter 
directly.  Additional  transcript  piut±iase 
information  will  be  available  at  the 
meeting. 

(7)  The  FAA  will  review  and  consider 
all  material  presented  by  participants  at 
the  meeting.  Position  papers  or  material 
presenting  views  or  arguments  related  to 


the  occupational  safety  and  health  of 
crewmembers  may  be  accepted  at  the 
discretion  of  the  presiding  officer  and 
subsequently  placed  in  the  public 
docket.  The  FAA  requests  that  persons 
participating  in  the  meeting  provide  six 
copies  of  all  materials  to  be  presented 
for  distribution  to  the  FAA 
representatives;  other  copies  may  be 
provided  to  the  audience  at  the 
discretion  of  the  participant. 

(8)  Statements  made  by  FAA 
representatives  are  intended  to  facilitate 
discussion  of  the  issues  or  to  clarify 
issues.  Any  statement  made  during  the 
meeting  by  an  FAA  representative  is  not 
intended  to  be,  and  should  not  be 
construed  as,  a  position  of  the  FAA. 

(9)  The  meeting  is  designed  to  solicit 
public  views  and  gather  additional 
information  on  the  occupational  safety 
and  health  of  crewmembers  and  other 
issues  discussed  in  this  notice. 
Therefore,  the  meeting  will  be 
conducted  in  an  informal  and  non- 
adversarial  manner.  No  individual  will 
be  subject  to  cross-examination  by  any 
other  participant;  however,  FAA 
representatives  may  ask  questions  to 
clarify  a  statement  and  to  ensure  a 
complete  and  accurate  record. 

Issued  in  Washington,  DC  on  October  4, 
1999. 

Margaret  GiUigan, 
Deputy  Associate  Administrator  for 
Regulation  and  Certification. 
[FR  Doc.  99-27156  Filed  10-13-99:  4:52  praj 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-Niyi-208-AD] 
RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747-<400  and  767-200  and  -300 
Series  Airplanes  Powered  by  Pratt  & 
Whitney  Model  PW4000  Series  Engines 

agency:  Federal  Aviation 

Administration,  EKDT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747-400  and  767- 
200  and  -300  series  airplanes.  This 
proposal  would  require  repetitive 
inspections  to  detect  damage  and  wear 
of  the  auxiliary  track  assembly  of  the 
thrust  reverser,  and  corrective  actions,  if 
necessary.  This  proposal  would  also 
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require  eventual  replacement  of  the 
liner  and  slider,  or  the  entire  assembly, 
with  new,  improved  parts,  which,  when 
accomplished,  would  terminate  the 
repetitive  inspections.  This  proposal  is 
prompted  by  reports  of  damage  and 
wear  to  the  auxiliary  track  assembly. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  a  slider 
disengaging  from  the  auxiliary  track 
assembly,  which  could  lead  to 
separation  of  a  portion  of  the  thrust 
reverser  from  the  airplane  d\mhg  flight, 
possible  impact  of  separated  portions  on 
airplane  structiu«,  and  consequent 
possible  rapid  decompression  of  the 
airplane,  reduced  controllability  of  the 
airplane,  or  reduced  structmal  integrity 
of  the  fuselage. 

DATES:  Comments  must  be  received  by 
Decfember  3, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
208-AD.  1601  Land  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sulmo  Mariano,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2686; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 


the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodwt. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-208-AD."  The 
postcard  will  be  date  stamped  and 
retiumed  to  the  oommenter. 

Availability  of  NPRMs~ 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
99-NM-208-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports 
indicating  that  damage  and  wear  was 
foimd  on  the  upper  and  lower  auxiliary 
track  assemblies  of  the  thrust  reverser 
halves  on  Boeing  Model  747  and  767 
senes  airplanes  equipped  with  Pratt  & 
Whitney  Model  PW4000  series  engines. 
Further  investigation  revealed  that  the 
damage  and  wear  is  caused  by  loss  of 
the  Rulon  J  tape  on  the  slider  of  the 
auxiliary  track  assembly.  This 
condition,  if  not  corrected,  could  result 
in  a  slider  disengaging  from  the 
auxiliary  track  assembly,  which  could 
lead  to  separation  of  a  portion  of  the 
thrust  reverser  from  the  airplane  dming 
flight,  possible  impact  of  separated 
portions  on  airplane  structure,  and 
consequent  possible  rapid 
decompression  of  the  airplane,  reduced 
controllability  of  the  airplane,  or 
reduced  structural  integrity  of  the 
fuselage. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  747-78A2164, 
Revision  2,  dated  December  3, 1998  (for 
Model  747-400  series  airplanes),  and 
Boeing  Service  Bulletin  767-78A0079, 
Revision  2,  dated  December  3, 1998  (for 
Model  767-200  and  -300  series 
airplanes).  These  service  bulletins 
describe  procedures  for  repetitive 
inspections  of  the  auxiliary  track 
assembly  of  the  thrust  reverser  to  detect 
missing  segments  of  the  track  lip;  to 
detect  signs  that  the  slider  has 
disengaged  from  the  track;  to  detect 
cracks,  gouges,  and  wear  of  the  liner; 


and  to  measure  the  auxiliary  track  liner 
gap.  The  service  bulletins  also  describe 
procedures  for  temporary  repairs  and 
repetitive  inspections  of  those  repairs,  if 
necessary.  The  service  bulletins 
describe  procedures  for  replacement  of 
the  liner  and  slider  with  a  new, 
improved  liner  and  slider,  installation 
of  a  retainer  bar,  and  replacement  of  the 
auxiliary  track  assembly  with  a  new, 
improved  assembly.  Such  modifications 
eliminate  the  need  for  repetitive 
inspections.  Accomplishment  of  the 
actions  specified  in  the  applicable 
service  bulletin  is  intended  to 
adequately  address  the  identified  unsafe 
condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
tjrpe  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  applicable  service 
bulletin  described  previously,  except  as 
discussed  below. 

Differences  Between  Proposed  Rule  and 
Service  Bulletins 

Operators  should  note  that  this 
proposed  AD  would  mandate,  at  various 
compliance  times  depending  on  the 
findings  during  the  repetitive 
inspections,  the  replacement  of  the  liner 
and  slider,  or  the  entire  auxiliary  track 
assembly,  with  new,  improved  parts. 
Such  replacement  is  described  in  the 
service  bulletins  as  optional  terminating 
action  for  the  repetitive  inspections. 

The  FAA  has  determined  that  long- 
term  continued  operational  safety  will 
be  better  assured  by  design  changes  to 
remove  the  soiuce  of  the  problem,  rather 
than  by  repetitive  inspections.  Long- 
term  inspections  may  not  be  providing 
the  degree  of  safety  assiu-ance  necessary 
for  the  transport  airplane  fleet.  This, 
coupled  with  a  better  understanding  of 
the  human  factors  associated  with 
numerous  continual  inspections,  has  led 
the  FAA  to  consider  placing  less 
emphasis  on  inspections  and  more 
emphasis  on  design  improvements.  The 
proposed  replacement  requirement  is 
consistent  with  these  conditions. 

The  service  bulletins  describe,  for 
certain  damage  or  wear  detected  on  the 
auxiliary  track  assembly,  replacement  of 
the  liner  and  slider  with  a  new, 
improved  liner  and  slider,  installation 
of  a  retainer  bar,  and  a  one-time 
inspection  of  the  repair  as  a  permanent 
repair.  The  service  bulletins  state  that 
such  actions  would  eliminate  the  need 
for  the  repetitive  inspections.  The 
proposed  AD  would  only  allow  this 
repair  as  a  temporary  repair  and  would 
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require  eventual  replacement  of  the 
repaired  auxiliary  track  assembly  with  a 
new,  improved  assembly.  The  FAA  has 
determined  that  this  repair  would  not 
prevent  excessive  damage  and  wear  in 
the  futiire  because  the  cause  of  that 
damage  and  wear  is  related  to  how  the 
parts  mate  during  installation,  and, 
therefore,  such  repair  would  not  prevent 
the  subject  unsafe  condition. 

Cost  Impact 

There  are  approximately  254 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
12  Model  747-400  series  airplanes  and 
46  Model  767-200  and  -300  series 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  would  take  approximately  4  work 
hours  per  engine  to  accomplish  the 
proposed  repetitive  inspection,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  of 
Model  747-400  series  airplanes  (4 
engines  per  airplane]  is  estimated  to  be 
$11,520,  or  $960  per  airplane,  per 
inspection  cycle.  The  cost  impact  of  the 
proposed  AD  on  U.S.  operators  of  Model 
767  series  airplanes  (2  engines  per 
airplane)  is  estimated  to  be  $22,080,  or 
$480  per  airplane,  per  inspection  cycle. 

Should  an  operator  be  required  to 
accomplish  the  replacement  of  the 
auxiliary  track  assembly,  it  woiild  take 
approximately  220  work  hours  per 
auxiliary  track  assembly  to  accomplish 
the  proposed  replacement,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $30,090.  Based  on  these 
figitfes,  the  cost  impact  of  this 
replacement  is  estimated  to  be  $43,290 
per  assembly.  There  are  four  auxiliary 
track  assemblies  per  engine. 

Should  an  operator  be  required  to 
accomplish  the  replacement  of  the  liner 
and  slider,  it  would  take  approximately 
8  work  hours  per  aiixiliary  track 
assembly  to  accomplish  the  proposed 
replacement,  at  an  average  labor  rate  of 
$60  per  work  hoiu'.  Required  parts 
would  be  provided  at  no  cost  by  the 
airplane  manufactiuer.  Based  on  these 
figures,  the  cost  impact  of  this 
replacement  is  estimated  to  be  $480  per 
assembly.  There  are  four  auxiliary  track 
assemblies  per  engine. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  "significant  regvdatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

5  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  99-NM-208-AD. 

Applicability:  Model  747-400  series 
airplanes  powered  by  Pratt  ft  Whitney 
PW4000  series  engines,  line  numbers  696 
through  1100  inclusive;  and  Model  767-200 
and  -300  series  airplanes  powered  by  Pratt 

6  Whitney  PW4000  series  engines,  line 
numbers  1  through  646  inclusive;  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modiHed,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modiHed,  altered,  or 


repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  slider  disengaging  from  the 
auxiliary  track  assembly,  which  could  lead  to 
separation  of  a  portion  of  the  thrust  reverser 
from  the  airplane  diuing  flight,  possible 
impact  of  separated  portions  on  airplane 
structure,  and  consequent  possible  rapid 
decompression  of  the  airplane,  reduced 
controllability  of  the  airplane,  or  reduced 
structural  integrity  of  the  fuselage, 
accomplish  the  following: 

Initial  Inspection 

(a)  Prior  to  the  accumulation  of  3.000  total 
flight  cycles,  or  within  90  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  a  detailed  visual 'ins|>ection  of 
the  upper  and  lower  auxiliary  track 
assemblies  on  each  thrust  reverser  half  of 
each  engine  to  detect  missing  segments  of  the 
track  lip;  to  detect  signs  that  the  slider  has 
disengaged  from  the  track;  to  detect  cracks, 
gouges,  and  wear  of  the  liner;  and  to  measure 
the  auxiliary  track  liner  gap;  in  accordance 
with  Part  A  of  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin  747- 
78A2164,  Revision  2,  dated  December  3, 
1998  (for  Model  747-400  series  airplanes);  or 
Boeing  Service  Bulletin  767-78A0079, 
Revision  2,  dated  December  3, 1998  (for 
Model  767  series  airplanes);  as  applicable. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Repetitive  Inspections/Corrective  Actions 

(1)  If  no  discrepancy  is  detected,  repeat  the 
detailed  visual  inspection  thereafter  at 
intervals  not  to  exceed  3,000  flight  cycles  or 
7,000  flight  hours,  whichever  occurs  earlier, 
until  paragraph  (b)  or  (c),  as  applicable,  has 
been  accomplished. 

(2)  If  the  auxiliary  track  lip  has  a  missing 
segment  of  3  inches  or  longer,  or  longitudinal 
cracks  at  the  base  of  the  lip,  or  other 
indications  that  the  slider  has  disengaged 
from  the  track  in  the  forward  4  inches,  prior 
to  further  flight,  repair  in  accordance  with 
Part  A  of  the  Accomplishment  Instructions  of 
the  applicable  service  bulletin.  Repeat  the 
detailed  visual  inspection  thereafter  at  the 
applicable  intervals  specified  in  Part  A  of  the 
Accomplishment  Instructions  of  the 
applicable  service  bulletin,  until  paragraph 
(c)  of  this  AD  has  been  accomplished. 
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(3)  If  the  auxiliary  track  lip  has  a  missing 
segment  of  3  inches  or  longer,  or  longitudinal 
cracks  at  the  base  of  the  lip,  or  other 
indications  that  the  slider  has  disengaged 
from  the  track  AFT  of  the  forward  four 
inches,  accomplish  paragraphs  (a](3)(i)  or 
(a)(3Kii)ofthis  AD. 

(i)  Prior  to  further  flight,  repair  in 
accordance  with  Part  A  of  the 
Accomplishment  Instructions  of  the 
applicable  service  bulletin.  Repeat  the 
detailed  visual  inspection  thereafter  at  the 
applicable  intervals  specified  in  Part  A  of  the 
Accomplishment  Instructions  of  the 
applicable  service  bulletin,  until  paragraph 
(c)  of  this  AD  has  been  accomplished. 

(ii)  Accomplish  both  paragraphs 
(a)(3)(ii)(A)  and  (a)(3)(ii)(B)  of  this  AD: 

(A)  Prior  to  further  flight,  deactivate  the 
associated  thrust  reverser  in  accordance  with 
Section  78-2  of  Boeing  Document  D6U10151. 
"Boeing  747—400  Dispatch  Deviations 
Guide,"  Revision  11,  dated  March  31, 1998 
(for  Model  747-400  series  airplanes);  or 
Section  78-2  of  Boeing  Document  D630T002, 
"Boeing  767  Dispatch  Deviations  Guide," 
Revision  19,  dated  May  14, 1999  (for  Model 
767  series  airplanes);  as  applicable.  No  more 
than  one  thrust  reverser  on  any  airplane  may 
be  deactivated  under  the  provisions  of  the 
paragraph. 

Note  3:  The  airplane  may  be  operated  for 
up  to  30  days  in  accordance  with  the 
provisions  and  limitations  specifled  in  the 
operator's  FAA-approved  Master  Minimum 
Equipment  List,  provided  that  no  more  than 
one  thrust  reverser  on  the  airplane  is 
inoperative. 

(B)  Within  30  days  after  deactivation  of  any 
thrust  reverser  in  accordance  with  paragraph 
(a){3){ii)(A)  of  this  AD,  the  thrust  reverser 
must  be  repaired  in  accordance  with  Part  A 
of  the  Accomplishment  Instructions  of  the 
applicable  service  bulletin;  once  this  is 
accomplished,  the  thrust  reverser  may  then 
be  reactivated.  Repeat  the  detailed  visual 
inspection  thereafrer  at  the  applicable 
intervals  specified  in  Part  A  of  the 
Accomplishment  Instructions  of  the 
applicable  service  bulletin,  until  paragraph 
(c)  of  this  AD  has  been  accomplished. 

Terminating  Action 

(b)  For  any  auxiliary  track  assembly  on 
which  no  discrepancy  is  detected  during  any 
detailed  visual  inspection  required  by 
paragraph  (a)  of  this  AD:  Replace  the  liner 
and  slider  of  the  auxiliary  track  assembly 
with  a  new,  improved  liner  and  slider,  in 
accordance  with  Part  A  of  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  747-78A2164,  Revision  2, 
dated  December  3, 1998  (for  Model  747-400 
series  airplanes);  or  Boeing  Service  Bulletin 
767-78A0079,  Revision  2,  dated  December  3, 
1998  (for  Model  767  series  airplanes);  as 
applicable;  at  the  later  of  the  times  specified 
in  paragraphs  (b)(1)  and  (b)(2)  of  this  AD. 
Such  action  constitutes  terminating  action  for 
the  requirements  of  this  AD  for  that 
assembly. 

(1)  Within  6,000  flight  cycles,  14,000  flight 
hours,  or  5  years  after  the  date  of  the  first 
inspection,  whichever  occurs  earliest;  or 

(2)  Within  4  years  after  the  effective  date 
of  this  AD. 


(c)  For  any  auxiliary  track  assembly  on 
which  any  discrepancy  is  detected  during 
any  detailed  visual  inspection  required  by 
paragraph  (a)  of  this  AD:  Replace  the 
auxiliary  track  assembly  with  a  new, 
improved  assembly  (including  a  new  liner 
and  slider],  in  accordance  with  Part  A  of  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  747-78A2164,  Revision  2, 
dated  December  3, 1998  (for  Model  747-400 
series  airplanes);  or  Boeing  Service  Bulletin 
767-78A0079,  Revision  2,  dated  December  3, 
1998  (for  Model  767  series  airplanes);  as 
applicable;  at  the  later  of  the  times  specified 
in  paragraphs  (c)(1)  and  (c)(2)  of  this  AD. 
Such  action  constitutes  terminating  action  for 
the  requirements  of  this  AD  for  that 
assembly. 

(1)  Within  4,500  flight  cycles,  10,000  flight 
hours,  or  3  years  after  the  date  of  the  first 
repair,  whichever  occurs  earliest;  or 

(2)  Within  2  years  after  the  effective  date 
of  this  AD. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  October 
13,  1999. 
D.L.  Riggin. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-27273  Filed  10-18-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9&-NM-354-AD] 

RIN  212&-AA64 

Airworthiness  Directives;  Boeing 
Model  757  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 


directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  757  series 
airplanes.  This  proposal  would  require 
replacement  of  transmission  assemblies 
for  the  trailing  edge  flaps  with  modified 
transmission  assemblies.  This  proposal 
is  prompted  by  reports  of  broken  bolts 
that  attach  the  transmission  assemblies 
for  the  trailing  edge  flaps.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  damage  to  the  flap 
system,  adjacent  system,  or  structural 
components;  and  excessive  skew  of  the 
trailing  edge  flap;  which  coiUd  result  in 
reduced  controllability  of  the  airplane. 
DATES:  Comments  must  be  received  by 
December  3, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-1 14. 
Attention:  Rules  Docket  No.  98-NM- 
354-AD,  1601  Land  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle.  Washington 
98124-2207.  This  information  may  he 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  RMrfHER  INFORMATION  CONTACT: 
Robert  C  Jones,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Transport  Airplane 
Directorate,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055^056;  telephone 
(425)  227-1118;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
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interested  persons.  A  report 
8iunmari2dng  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  9»-NM-354-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

ATaUabiUtyofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-354-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Disciurion 

The  FAA  has  received  reports 
indicating  that  certain  bolts  that  attach 
the  transmission  assemblies  for  the 
trailing  edge  flaps  have  broken  in 
service.  Analysis  has  shown  that  the 
bolts  broke  because  the  torque  limiters 
on  the  subject  trailing  edge  flap 
transmissions  did  not  "lock  out"  at  their 
designated  load  limits.  Tests  have 
shown  that  the  torque  limiter  may  "lock 
out"  at  loads  higher  than  the  designed 
maximum  limits.  If  the  torque  limiter 
fells  to  "lock  out"  at  the  designated 
maximum  limits,  damage  to  the  flap 
system,  adjacent  system,  or  structural 
components  can  occur.  Additionally,  if 
the  torque  limiter  fails  to  "lock  out,"  a 
skewed  flap  condition  may  not  be 
limited  to  safe  levels.  This  condition,  if 
not  corrected,  could  result  in  reduced 
controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Infoimation 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  757-27A0127, 
Revision  1,  dated  September  2,  1999, 
which  describes  procedures  for 
replacement  of  transmission  assemblies 
for  the  trailing  edge  flaps  with  modified 
transmission  assemblies.  The  modified 
transmission  assemblies  include  new 
torque  limiters  that  can  prevent  damage 
to  the  airplane  from  high  system  loads 
at  the  transmission  assemblies,  and  can 
prevent  excessive  skew  of  the  trailing 
edge  flap.  Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 


develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Difierences  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that  this 
proposed  AD  would  require 
replacement  of  the  existing  transmission 
assemblies  with  modified  parts  within 
36  months  after  the  effective  date  of  this 
AD.  The  service  bulletin  recommends 
that  this  action  should  be  accomplished, 
"during  the  next  scheduled  flap 
transmission  overhaul  when  materials 
are  available."  In  developing  an 
appropriate  compliance  time  for  this 
proposed  action,  the  FAA  considered 
not  only  the  degree  of  urgency 
associated  with  addressing  the  subject 
unsafe  condition,  but  the  availability  of 
required  parts.  The  FAA  has  determined 
that  36  months  represents  an 
appropriate  interval  of  time  allowable 
wherein  an  ample  number  of  required 
parts  will  be  available  for  modification 
of  the  U.S.  fleet  within  the  proposed 
compliance  period.  The  FAA  also  finds 
that  such  a  compliance  time  will  not 
adversely  aflect  the  safety  of  the  affected 
airplanes. 

Cost  Impact 

There  are  approximately  796 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
500  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  32  work 
hours  per  airplane  to  accomplish  the 
proposed  replacement,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $85,104  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $43,512,000,  or  $87,024 
per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 


proposal  woidd  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  98-NM-354-AD. 

Applicability:  Model  757  series  airplanes, 
as  listed  in  Boeing  Service  Bulletin  757- 
27A0127,  Revision  1,  dated  September  2, 
1999;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  damage  to  the  flap  system, 
adjacent  system,  or  structural  components; 
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and  excessive  skew  of  the  trailing  edge  flap; 
which  could  result  in  reduced  controllability 
of  the  airplane;  accomplish  the  following: 

(a)  Within  36  months  after  the  effective 
date  of  this  AD,  replace  the 'transmission 
assemblies  for  the  trailijig  edge  flaps  with 
transmission  assemblies  modi  fled  in 
accordance  with  Boeing  Service  Bulletin 
757-27A0127,  Revision  1,  dated  September 
2. 1999. 

Note  2:  Replacements  accomplished  in 
accordance  with  Boeing  Alert  Service 
Bulletin  757-27A0127,  dated  September  10, 
1998,  are  considered  acceptable  for 
compliance  with  paragraph  (a)  of  this  AD. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane,  a  trailing 
edge  flap  transmission  assembly,  unless  it 
has  been  modifled  in  accordance  with  Boeing 
Service  Bulletin  757-27A0127,  Revision  1, 
dated  September  2, 1999. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  &°om  the  Seattle  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  October 
13, 1999. 
D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-27274  Filed  10-18-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-302-AD] 

RIN2120-AA64 

Airworthiness  Directives;  British 
Aerospace  (Jetstream)  Model  4101 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 


directive  (AD)  that  is  applicable  to  all 
British  Aerospace  (Jetstream)  Model 
4101  airplanes.  This  proposal  would 
require  repetitive  inspections  to  detect 
loose  or  migrated  levers  of  the  elevator 
cable  tension  regulators,  and 
replacement  of  the  regulator  assembly 
with  a  new  assembly,  if  necessary.  This 
proposal  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  detect  and  correct  loose  or 
migrated  regulator  levers  of  the  elevator 
cable  tension  regulators,  which  could 
result  in  reduced  controllability  of  the 
airplane. 

DATES:  Comments  must  be  received  by 
November  18, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
302-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace  Regional  Aircraft 
American  Support,  13850  Mclearen 
Road,  Hemdon,  Virginia  20171.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056:  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 


submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-302-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-302-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  all  British  Aerospace  (Jetstream) 
Model  4101  airplanes.  The  CAA  advises 
that  an  incident  has  been  reported  in 
which  an  elevator  cable  tension 
regulator  lever  became  detached  from 
the  elevator  cable  tension  regulator 
assembly  on  a  Model  Jetstream  4101 
airplane.  The  exact  cause  of  the 
detachment  is  unknown  at  this  time. 
This  condition,  if  not  corrected,  could 
result  in  reduced  controllability  of  the 
associated  elevator. 

Explanation  of  Relevant  Service 
Information 

British  Aerospace  has  issued 
Jetstream  Alert  Service  Bulletin  J41-A- 
27-053,  dated  September  14. 1999, 
which  describes  procedures  for 
repetitive  detailed  visual  inspections  to 
detect  loose  or  migrated  levers  of  the 
elevator  cable  tension  regulators.  For 
any  discrepant  lever  assembly,  the  alert 
service  bulletin  describes  procedures  for 
replacement  of  the  regulator  assembly 
with  a  new  assembly.  The  initial 
inspection  also  involves  a  one-time 
inspection  of  the  nut  and  bolt  to  detect 
signs  of  the  bolt  being  threadboimd,  and 
repair,  if  necessary.  The  CAA  classified 
this  alert  service  bulletin  as  mandatory 
in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
United  Kingdom. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 


56282 


Federal  Register /Vol.  64,  No.  201  /  Tuesday,  October  19,  1999 /Proposed  Rules 


certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requimnents  of 
FropoeedRule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  alert  service  bidletin  described 
previously. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Coat  Impact 

The  FAA  estimates  that  57  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hoiu.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $6,840,  or  $120  per 
airplane,  per  inspection  cycle. 

The  cost  impact  hgaie  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 


under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
RegiUatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regtilations 
(14  CFR  part  39)  as  foUows: 

PART  39-^IRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

S  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

British  Aerospace  Regional  Aircraft 

[Formerly  Jetstream  Aircraft  Limited; 
British  Aerospace  (Commercial  Aircraft) 
Limited):  Docket  99-NM-302-AD. 

Applicability:  All  Model  Jetstream  4101 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identiBed  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For. 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  perfonnance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and.  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  loose  or  migrated 
regulator  levers  of  the  elevator  cable  tension 
regulators,  which  could  result  in  reduced 
controllability  of  the  associated  elevator, 
accomplish  the  following: 

(a)  Within  7  weeks  after  the  effective  date 
of  this  AD.  perform  a  detailed  visual 
inspection  of  the  elevator  cable  tension 


regulator  lever  assembly  to  detect 
discrepancies  (including  looseness  and 
migration  along  the  splines  of  the  elevator 
cable  tension  regulator  assembly),  in 
accordance  with  Jetstream  Alert  Service 
Bulletin  J41-A-2  7-053,  dated  September  14, 
1999.  Repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  1,500  flight  hours. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
asseml)ly  to  detect  damage,  failure,  or 
irregularity.  Available  lifting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc..  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(b)  If  no  discrepancy  is  detected  during  the 
initial  inspection  required  by  paragraphia)  of 
this  AD.  perform  a  detailed  visual  inspection 
of  the  bolt  and  castellated  nut  for  signs  of  the 
bolt  being  threadbound,  in  accordance  with 
Jetstream  Alert  Service  Bulletin  J41-A-27- 
053,  dated  September  14.  1999. 

(1)  If  the  nut  and  bolt  are  serviceable,  as 
specified  by  the  alert  service  bulletin,  prior 
to  further  flight,  reinstall  and  retorque  the 
nut,  in  accordance  with  the  alert  service 
bulletin. 

(2)  If  the  nut  and  bolt  are  not  serviceable, 
as  specified  by  the  alert  service  bulletin, 
prior  to  further  flight,  replace  with  a  new  nut 
and  bolt  and  torque  the  nut.  in  accordance 
with  the  alert  service  bulletin. 

(c)  If  any  discrepancy  is  detected  during 
any  inspection  required  by  paragraph  (a)  of 
this  AD:  Prior  to  further  flight,  replace  the 
elevator  cable  tension  regulator  assembly 
with  a  new  assembly,  in  accordance  with 
Jetstream  Alert  Service  Bulletin  J41-A-27- 
053,  dated  September  14. 1999. 

(d)  For  each  inspection  performed  as 
required  by  paragraph  (a)  of  this  AD:  Submit 
a  report  of  the  inspection  findings  (both 
positive  and  negative  findings)  to 
Information  Services,  British  Aerospace 
Regional  Aircraft,  Prestwick  International 
Airport.  Ayrshire.  KA9  2RW,  Scotland;  at  the 
applicable  time  specified  in  paragraph  (d)(1) 
or  (d)(2)  of  this  AD.  The  report  must  include 
the  inspection  results,  a  description  of  any 
discrepancies  found,  the  airplane  serial 
number,  and  the  number  of  landings  and 
flight  hours  on  the  airplane.  Information 
collection  requirements  contained  in  this 
regulation  have  been  approved  by  the  Office 
of  Management  and  Budget  (0MB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.]  and  have  been 
assigned  0MB  Control  Number  2120-0056. 

(1)  For  airplanes  on  which  the  inspection 
is  accomplished  after  the  effective  date  of 
this  AD:  Submit  the  report  within  10  days 
after  performing  the  inspection  required  by  . 
paragraph  (a)  of  this  AD. 

(2)  For  airplanes  on  which  the  inspection 
has  been  accomplished  prior  to  the  effective 
date  of  this  AD:  Submit  the  report  within  10 
days  after  the  effective  date  of  this  AD. 

(e)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  any  elevator  cable  tension 
regulator  lever  unless  that  lever  has  been 
inspected  and  applicable  corrective  actions 
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have  been  performed  in  accordance  with  the 
requirements  of  this  AD. 

Alternative  Methods  of  Compliance 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  SMitions  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  October 
13, 1999. 
O.L.  Riggin. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-27275  Filed  lO-ia-99;  8:45  am) 
BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Part  199 

[OoD6010.»-Rl 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
TRICARE  Program;  Double  Coverage; 
Third  Party  Recoveries 

agency:  Office  of  the  Secretary,  DoD. 
ACHON:  Proposed  rule. 

summary:  This  proposed  rule 
implements  section  711  of  the  Strom 
Thurmond  National  Defense 
Authorization  Act  for  Fiscal  Year  1999 
which  allows  the  Secretary  of  Defense  to 
authorize  certain  CHAMPUS/TRICARE 
claims  to  be  paid,  even  though  other 
-  health  insurance  may  be  primary  payer, 
with  authority  to  collect  from  the  other 
health  insurance  (third-party  payer)  the 
CHAMPUS/TRICARE  costs  incurred  on 
behalf  of  the  beneficiary. 
DATES:  Public  comments  must  be 
received  by  December  20, 1999. 
ADDRESSES:  Forward  comments  to: 
TRICARE  Management  Activity  (TMA), 
Office  of  General  Coimsel,  16401  East 
Centretech  Parkway,  Aurora,  CO  80011- 
9043. 


FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Shepherd,  Office  of  General 
Counsel,  TMA,  (303)  676-3705. 
SUPPLEMENTARY  INFORMATION:  This 
Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS) 
supplements  the  availability  of  health 
care  in  military  hospitals  and  clinics. 

Statutory  Authority 

CHAMPUS/TRICARE  is  second  pay  to 
all  other  health  insurance  except, 
generally,  Medicaid  plans,  based  on 
authority  of  10  U.S.C.  1079(j)  and 
1086(g).  Under  these  provisions, 
CHAMPUS/TRICARE  could  not  pay  a 
benefit  for  a  person  covered  by  any 
other  health  insurance  (i.e.,  health 
insurance,  medical  service,  or  health 
plan,  including  any  plan  offered  by  a 
third-party  payer)  to  the  extent  the 
benefit  was  covered  imder  the  other 
plan.  Therefore,  payment  of  CHAMPUS/ 
TRICARE  claims  were  delayed  pending 
payment  by  the  other  health  insurance 
in  order  for  CHAMPUS/TRICARE  to  be 
second  payer  on  the  claim.  In  certain 
situations  (e.g.,  for  example  when  a 
patient  was  injured  in  an  automobile 
accident]  delays  in  payment  by  the 
responsible  third-party  frequently 
resulted  in  the  beneficiary  being  billed 
directly  by  providers  of<;are  or 
collection  agencies.  Under  the  provision 
enacted  in  1998  by  Congress  as  section 
711  of  the  Strom  Thurmond  National 
Defense  Authorization  Act  for  Fiscal 
Year  1999,  Pub.  L.  105-261,  CHAMPUS/ 
TRICARE  can  now  pay  a  claim  when  a 
third-party  payer  (as  defined  in  the  law) 
is  involved  and  then  seek  recovery  of 
the  CHAMPUS/TRICARE  costs  from  the 
third-party  payer.  When  a  beneficiary  is 
covered  by  primary  health  insurance 
(not  a  third-party  payer),  the  primary 
health  insurance  will  continue  to  be 
first  payer  on  a  claim  before  CHAMPUS/ 
TRICARE  will  pay. 

Proposed  Changes 

This  proposes  a  change  to  the 
CHAMPUS/TRICARE  "double 
coverage"  provisions  authorizing 
pajrment  of  claims  when  a  third-party 
payer  is^  involved  rather  than  delaying 
CHAMPUS/TRICARE  payments 
pending  payment  by  the  third-party 
payer.  In  addition,  this  proposes  a 
change  to  the  CHAMPUS/TRICARE 
"third  party  recoveries"  provisions 
incorporating  the  authority  to  collect 
from  third-party  payers  the  CHAMPUS/ 
TRICARE  costs  for  health  care  services 
incurred  on  behalf  of  the  patient/ 
beneficiary. 

Regulatory  Procedures 

Executive  Order  (EO)  12866  requires 
that  a  comprehensive  regulatory  impact 


analysis  be  performed  on  any 
economically  significant  regulatory 
action,  defined  as  one  which  would 
result  in  an  annual  effect  of  $100 
million  or  more  on  the  national 
economy  or  which  would  have  other 
substantial  impacts. 

The  Regulatory  Flexibility  Act  (RFA) 
requires  that  each  Federal  agency 
prepare,  and  make  available  for  public 
comment,  a  regulatory  flexibility 
analysis  when  the  agency  issues  a 
regulation  which  would  have  a 
significant  impact  on  a  substantial 
niunber  of  small  entities. 

This  is  not  a  significant  regulatory 
action  under  EO  12866  and  has  been 
reviewed  by  the  Office  of  Management 
and  Budget.  In  addition,  we  certify  that  . 
this  proposed  rule  will  not  significantly 
affect  a  substantial  number  of  small 
entities. 

Paperwork  Reduction  Act 

This  rule,  as  vsrritten,  imposes  no 
burden  as  defined  by  the  Paperwork 
Reduction  Act  of  1995.  If,  however,  any 
program  implemented  imder  this  rule 
causes  such  a  burden  to  be  imposed, 
approval  therefore  will  be  sought  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Act,  prior  to 
implementation. 

List  of  Subjects  in  32  CFR  Part  199 

Claims,  Handicapped,  Health 
insurance,  and  Military  personnel. 

Accordingly,  32  CFR  part  199  is 
amended  as  follows: 

PART  199— [AMENDED] 

1.  The  authority  citation  for  part  199 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  10  U.S.C.  Chapter 
55. 

2.  Section  199.2(b)  is  proposed  to  be 
amended  by  adding  new  definitions  in 
alphabetical  order: 

f199^    Definitions. 

•        •        *         •         * 

Automobile  liability  insurance. 
Automobile  liability  insurance  means 
insurance  against  legal  liability  for 
health  and  medical  expenses  resulting 
from  personal  injuries  arising  from 
operation  of  a  motor  vehicle. 
Automobile  liability  instuance  includes: 

(1)  Circumstances  in  which  liability 
benefits  are  paid  to  an  injured  party 
only  when  the  insured  party's  tortious 
acts  are  the  cause  of  the  injuries;  and 

(2)  Uninsured  and  underinsured 
coverage,  in  which  there  is  a  third  party 
tortfeasor  who  caused  the  injuries  (i.e., 
benefits  are  not  paid  on  a  no-faiUt  basis), 


56284  Federal  Register /Vol.  64,  No.  201  /  Tuesday,  October  19,  1999 /Proposed  Rules 


but  the  insured  party  is  not  the 
tortfeasor. 


No-fault  insurance.  No-fauh 
insurance  means  an  insurance  contract 
providing  compensation  for  health  and 
medical  expenses  relating  to  personal 
injury  arising  from  the  operation  of  a 
motor  vehicle  in  which  the 
compensation  is  not  premised  on  who 
may  have  been  responsible  for  causing 
such  injury.  No-fault  insurance  includes 
personal  injury  protection  and  medical 
payments  benefits  in  cases  involving 
persona]  injuries  resulting  from 
operation  of  a  motor  vehicle. 

*  •        •        *        • 

Third-party  payer.  Third-party  payer 
means  an  entity  that  provides  an 
insurance,  medical  service,  or  health 
plan  by  contract  or  agreement,  including 
an  automobile  liability  insurance  or  no 
fault  insurance  carrier  and  a  worker-s 
compensation  program  or  plan,  and  any 
other  plan  or  program  {e.g.,  homeowners 
insurance,  etc.]  that  is  designed  to 
provide  compensation  or  coverage  for 
expenses  inciured  by  a  beneficiary  for 
medical  services  or  supplies.  For 
purposes  of  the  definition  of  "third- 
party  payer,"  an  insurance,  medical 
service,  or  health  plan  includes  a 
preferred  provider  organization,  an 
insurance  plan  described  as  Medicare 
supplemental  insurance,  and  a  personal 
injury  protection  plan  or  medical 
payments  benefit  plan  for  personal 
injuries  resulting  from  the  operation  of 
a  motor  vehicle. 

•  •        •        •        * 

3.  Section  199.8  is  proposed  to  be 
amended  by  revising  paragraphs  (a), 
(c)(1),  (d)(2),  and  (d)(3),  redesignating 
paragraphs  (b)(3),  (c)(2)  and  (c)(3)  as 
paragraphs  (b)(4),  (c)(4)  and  (c)(5), 
respectively,  and  adding  new 
paragraphs  (b)(3),  (c)(2),  and  (c)(3)  to 
read  as  follows: 

§  1 99.8    Double  coverag*. 

(a)  Introduction.  (1)  hi  enacting 
CHAMPUS  legislation.  Congress  clearly 
has  intended  that  CHAMPUS  be  the 
secondary  payer  to  all  health  benefit, 
insurance  and  third-party  payer  plans. 
lOU.S.C.  1079(j)(l)  specifically 
provides: 

A  beneflt  may  not  be  paid  under  a  plan 
(CHAMPUS)  covered  by  this  section  in  the 
case  of  a  person  enrolled  in,  or  covered  by. 
any  other  insurance,  medical  service,  or 
health  plan,  including  any  plan  offered  by  a 
third-party  payer  (as  defined  in  10  U.S.C. 
10g5(h)(l))  to  the  extent  that  the  benefit  is 
also  a  beneHt  under  the  other  plan,  except  In 
the  case  of  a  plan  administered  under  title 
XIX  of  the  Social  Security  Act  (42  U.S.C. 
1396  et  seq.). 


(2)  The  above  provision  is  made 
applicable  specifically  to  retired 
members,  dependents,  and  survivors  by 
10  U.S.C.  1086(g).  The  underlying 
intent,  in  addition  to  preventing  waste 
of  Federal  resources,  is  to  ensure  that 
CHAMPUS  beneficiaries  receive 
maximum  benefits  while  ensuring  that 
the  combined  payments  of  CHAMPUS 
and  other  health  benefit  and  insurance 
plans  do  not  exceed  the  total  charges. 
***** 

(b)*  *  * 

(3)  Third-party  payer.  A  third-party 
payer  means  an  entity  that  provides  an 
insurance,  medical  service,  or  health 
plan  by  contract  or  agreement,  including 
an  automobile  liability  insurance  or  no 
fault  insurance  carrier  and  workers' 
compensation  program  or  plan,  and  any 
other  plan  or  program  (e.g.,  homeowners 
insurance,  etc.)  that  is  designed  to 
provide  compensation  or  coverage  for 
expenses  incurred  by  a  beneficiary  for 
medical  services  or  supplies.  For 
purposes  of  the  definition  of  "third- 
party  payer,"  an  insurance,  medical 
service  or  health  plan  includes  a 
preferred  provider  organization,  an 
insurance  plan  described  as  Medicare 
supplemental  insurance,  and  a  personal 
injury  protection  plan  or  medical 
payments  benefit  plan  for  personal 
injuries  resulting  form  the  operation  of 

a  motor  vehicle. 
***** 

(c)  *  *  * 

(1)  For  any  claim  that  involves  a 
double  coverage  plan  as  defined  in 
paragraph  (b)  of  this  section,  CHAMPUS 
shall  be  last  pay  except  as  may  be 
authorized  by  the  Director, 
OCHAMPUS,  pursuant  to  paragraph 
(c)(2)  of  this  section.  That  is,  CHAMPUS 
benefits  may  not  be  extended.imtil  all 
other  double  coverage  plans  have 
adjudicated  the  claim. 

(2)  The  Director,  OCHAMPUS,  may 
authorize  payment  of  a  claim  in  advance 
of  adjudication  of  the  claim  by  a  double 
coverage  plan  and  recover,  under 

§  199.12,  the  CHAMPUS  costs  of  health 
C£u^  inciuxed  on  behalf  of  the  covered 
beneficiary  under  the  following 
conditions: 

(i)  The  claim  is  submitted  for  health 
care  services  furnished  to  a  covered 
beneficiary; 

(ii)  The  claim  is  identified  as 
involving  services  for  which  a  third- 
party  payer,  other  than  a  primary 
medical  insurer,  may  be  liable;  and, 

(iii)  The  authority  to  make  pajmient  in 
advance  of  adjudication  and  payment  of 
the  claim  by  the  third-party  payer  is 
delegated  to  a  CHAMPUS  contractor 
under  contractual  terms  in  which  the 
contractor  assigns  to  the  government 


any  rights  to  seek  recovery  from  the 
third-party  payer  of  health  care  costs 
incurred  on  behalf  of  the  covered 
beneficiary. 

(3)  For  purposes  of  paragraph  (c)(2)  of 
this  section,  a  "primary  medical 
insurer"  is  an  insurance  plan,  medical 
service  or  health  plan,  or  a  third-party 
payer  under  this  section,  the  primary  or 
sole  purpose  of  which  is  to  provide  or 
pay  for  health  care  services,  supplies,  or 
equipment.  The  term  "primary  medical 
insurer"  does  not  include  automobile 
liability  insurance,  no  fault  insurance, 
workers'  compensation  program  or  plan, 
homeowners  insurance,  or  any  other 
similar  third-party  payer  as  may  be 
designated  by  the  Director, 
OCHAMPUS,  in  any  poUcy  guidance  or 
instructions  issued  in  implementation 
of  this  part. 
***** 

(d)  *  *  * 

(2)  CHAMPUS  and  Medicaid. 
Medicaid  is  not  a  double  coverage  plan 
except  under  the  case  management 
program  as  specified  in  §  199.4(i).  With 
the  exception  of  the  case  management 
program,  in  all  other  double  coverage 
situations  involving  Medicaid, 
CHAMPUS  is  always  the  primary  payer. 

(3)  CHAMPUS  and  Workers- 
Compensation.  CHAMPUS  benefits  are 
not  payable  for  a  work-related  illness  or 
injury  that  is  covered  imder  a  workers' 
compensation  program.  Pursuant  to 
paragraph  {c)(2)  of  this  section, 
however,  the  Director,  OCHAMPUS  may 
authorize  pajrment  of  a  claim  involving 
a  work-related  illness  or  injury  covered 
under  a  workers'  compensation  program 
in  advance  of  adjudication  and  payment 
of  the  workers'  compensation  claim  and 
then  recover,  under  §  199.12,  the 
CHAMPUS  costs  of  health  care  incurred 
on  behalf  of  the  covered  beneficiary. 
***** 

4.  Section  199.12  is  proposed  to  be 
revised  to  read  as  follows: 

§199.12    Third  party  recoveries. 

(a)  General.  This  section  deals  with 
the  right  of  the  United  States  to  recover 
from  third  parties  the  costs  of  medical 
care  furnished  to  or  paid  on  behalf  of 
CHAMPUS  beneficiaries.  These  third 
parties  may  be  individuals  or  entities 
that  are  liable  for  tort  damages  to  the 
injured  CHAMPUS  beneficiary  or  a 
liability  insurance  carrier  covering  the 
individual  or  entity.  These  third  parties 
may  also  include  other  entities  who  are 
primarily  responsible  to  pay  for  the 
medical  care  provided  to  the  injiu«d 
beneficiary  by  reason  of  an  insurance 
policy,  workers'  compensation  program 
or  other  source  of  primary  payment. 

(b)  Authority. 
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[1]  Third-party  payers.  This  part 
implements  the  provisions  of  10  U.S.G. 
1095b  which,  in  general,  allow  the 
Secretary  of  Defense  to  authorize  certain 
CHAMPUS  claims  to  be  paid,  even 
though  a  third-party  payer  may  be 
primary  payer,  with  authority  to  collect 
from  the  third-party  payer  the 
CHAMPUS  costs  incurred  on  behalf  of 
the  beneficiary.  (See  §  199.2  for 
definition  of  "third-party  payer.") 
Therefore,  10  U.S.C.  1095b  establishes 
the  statutory  obligation  of  third-party 
payers  to  reimburse  the  United  States 
the  costs  incurred  on  behalf  of 
CHAMPUS  beneficiaries  who  are  also 
covered  by  the  third-party  payer's  plan. 

(2)  Federal  Medical  Care  Recovery 
Act. 

(i)  In  general.  In  many  cases  covered 
by  this  section,  the  United  States  has  a 
right  to  collect  under  both  10  U.S.C. 
1095b  and  the  Federal  Medical  Care 
Recovery  Act  (FMCRA),  Pub.  L.  87-693 
(42  U.S.C.  2651  et  seq.).  In  such  cases, 
the  authority  is  concurrent  and  the 
United  States  may  pursue  collection 
under  both  statutory  authorities. 

(ii)  Cases  involving  tort  liability.  In 
cases  in  which  the  right  of  the  United 
States  to  collect  from  an  automobile 
liability  insurance  carrier  is  premised 
on  establishing  some  tort  liability  on 
some  third  person,  matters  regarding  the 
determination  of  such  tort  liability  shall 
be  governed  by  the  same  substantive 
standards  as  would  be  applied  under 
the  FMCRA  including  reliance  on  state 
law  for  determinations  regarding  tort 
liability.  In  addition,  the  provisions  of 
28  CFR  part  43  (Department  of  Justice 
regulations  pertaining  to  the  FMCRA) 
shall  apply  to  claims  made  under  the 
concurrent  authority  of  the  FMCRA  and 
10  U.S.C.  1095b.  All  other  matters  and 
procedures  concerning  the  right  of  the 
United  States  to  collect  shall,  if  a  claim 
is  made  under  the  concurrent  authority 
of  the  FMCRA  and  this  section,  be 
governed  by  10  U.S.C.  1095b  and  this 
part. 

(c)  Appealability.  This  section 
describes  the  procedures  to  be  followed 
in  the  assertion  and  collection  of  thfrd 
party  recovery  claims  in  favor  of  the 
United  States  arising  from  the  operation 
of  CHAMPUS.  Actions  taken  under  this 
section  are  not  initial  determinations  for 
the  purpose  of  the  appeal  procedures  of 
§  199.10.  However,  die  proper  exercise 
of  the  right  to  appeal  benefit  or  provider 
status  determinations  under  the 
procedures  set  forth  in  §  199.10  may 
affect  the  processing  of  federal  claims 
arising  under  this  section.  Those  appeal 
procedures  afford  a  CHAMPUS 
beneficiary  or  participating  provider  an 
opportunity  for  administrative  appellate 
review  in  cases  in  which  benefits  have 


been  denied  and  in  which  there  is  a 
significant  factual  dispute.  For  example, 
a  CHAMPUS  contractor  may  deny 
payment  for  services  that  are 
determined  to  be  excluded  as 
CHAMPUS  benefits  because  they  are 
found  to  be  not  medically  necessary.  In 
that  event  the  CHAMPUS  contractor 
will  offer  an  administrative  appeal  as 
provided  in  §  199.10  on  the  medical 
necessity  issue  raised  by  the  adverse 
benefit  determination.  If  the  care  in 
question  results  from  an  accidental 
injury  and  if  the  appeal  results  in  a 
reversal  of  the  initial  determination  to 
deny  the  benefit,  a  third  party  recovery 
claim  may  arise  as  a  result  of  the  appeal 
decision  to  pay  the  benefit.  However,  in 
no  case  is  the  decision  to  initiate  such 
a  claim  itself  appealable  under  §  199.10. 

(d)  Statutory  obligation  oj[  third-party 
payer  to  pay. 

(1)  Basic  rule.  Pursuant  to  10  U.S.C. 
1095b,  when  the  Secretary  of  Defense 
authorizes  certain  CHAMPUS  claims  to 
be  paid,  even  though  a  third-party  payer 
may  be  primary  payer  (as  specified 
under  §  199.8(c)(2),  the  right  to  collect 
from  a  third-party  payer  the  CHAMPUS 
costs  incurred  on  behalf  of  the 
beneficiary  is  the  same  as  exists  for  the 
United  States  to  collect  fix)m  third  party 
payers  the  cost  of  care  provided  by  a 
facility  of  the  imiformed  services  under 
10  U.S.C.  1095  and  part  220  of  this  title. 
Therefore  the  obligation  of  a  third-party 
payer  to  pay  is  to  the  same  extent  that 
the  beneficiary  would  be  eligible  to 
receive  reimbursement  or 
indemnification  from  the  third-party 
payer  if  the  beneficiary  were  to  incur 
the  costs  on  the  beneficiary's  own 
behalf. 

(2)  Application  of  cost  shares.  If  the 
third-party  payer's  plan  includes  a 
requirement  for  a  deductible  or 
copayment  by  the  beneficiary  of  the 
plan,  then  the  amount  the  United  States 
may  collect  from  the  third-party  payer  is 
the  cost  of  care  incurred  on  behalf  of  the 
beneficiary  less  the  appropriate 
deductible  or  copayment  amount. 

(3)  Claim  from  the  United  States 
exclusive,  llie  only  way  for  a  third- 
party  payer  to  satisfy  its  obligation    - 
imder  10  U.S.C.  1095b  is  to  pay  the 
United  States  or  authorized 
representative  of  the  United  States. 
Payment  by  a  third-party  payer  to  the 
beneficiary  does  not  satisfy  10  U.S.C. 
1095b. 

(4)  Assignment  of  benefits  not 
necessary.  The  obligation  of  the  third- 
party  payer  to  pay  is  not  dependent 
upon  the  beneficiary  executing  an 
assignment  of  benefits  to  the  United 
States. 

(e)  Exclusions  impermissible. 


(1)  Statutory  requirement.  With  the 
same  right  to  collect  finm  third-party 
payers  as  exists  under  10  U.S.C.  1095(b), 
no  provision  of  any  third-party  payer's 
plan  having  the  effect  of  excluding  from 
coverage  or  limiting  payment  for  certain 
care  if  that  care  is  provided  or  paid  by 
the  United  States  shall  operate  to 
prevent  collection  by  the  United  States. 

(2)  Regulatory  application.  No 
provision  of  any  third-party  payer's  plan 
or  program  purporting  to  have  the  effect 
of  excluding  or  limiting  payment  for 
certain  care  that  would  not  be  given 
such  effect  under  the  standards 
established  in  part  220  of  this  title  to 
implement  10  U.S.C.  1095  shall  operate 
to  exclude  or  limit  pajrment  under  10 
U.S.C.  1095b  or  this  section. 

(f)  Records  available.  When  requested, 
CHAMPUS  contractors  or  other 
representatives  of  the  United  States 
shall  make  available  to  representatives 
of  any  thfrd-party  payer  from  which  the 
United  States  seeks  payment  imder  10 
U.S.C.  1095b.  for  inspection  and  review, 
appropriate  health  care  records  (or 
copies  of  such  records)  of  individuals 
for  whose  care  payment  is  sought. 
Appropriate  records  which  will  be  made 
available  are  records  which  document 
that  the  CHAMPUS  costs  incurred  on 
behalf  of  beneficiaries  which  are  the 
subject  of  the  claims  for  payment  under 
10  U.S.C.  1095b  were  incuired  as 
claimed  and  the  health  care  services 
were  provided  in  a  manner  consistent 
with  permissible  terms  and  conditions 
of  the  third-party  payer's  plan.  This  is 
the  sole  purpose  for  which  patient  care 
records  will  be  made  available.  Records 
not  needed  for  this  purpose  will  not  be 
made  available. 

(g)  Remedies.  Pursuant  to  10  U.S.C. 
1095b,  when  the  Director,  OCHAMPUS, 
authorizes  certain  CHAMPUS  claims  to 
be  paid,  even  though  a  third-party  payer 
may  be  primary  payer,  the  right  to 
collect  from  a  third-party  payer  the 
CHAMPUS  costs  incurred  on  behalf  of 
the  beneficiary  is  the  same  as  exists  for 
the  United  States  to  collect  from  third 
party  payers  the  cost  of  care  provided  by 
a  facility  of  the  uniformed  services 
under  10  U.S.C.  1095. 

(1)  This  includes  the  authority  under 
10  U.S.C.  1095(e)(1)  for  the  United 
States  to  institute  and  prosecute  legal 
proceedings  against  a  third-party  payer 
to  enforce  a  right  of  the  United  States 
under  10  U.S.C.  1095b  and  this  section. 

(2)  This  also  includes  the  authority 
under  10  U.S.C.  1095(e)(2)  for  an 
authorized  representative  of  the  United 
States  to  compromise,  settle  or  waive  a 
claim  of  the  United  States  under  10 
U.S.C.  1095b  and  this  section. 

(3)  The  authorities  provided  by  the 
Federal  Claims  Collection  Act  of  1966, 
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as  amended  (31  U.S.C.  3701  et  seq.}.  and 
any  implementing  regulations 
(including  32  CFR  part  199.11) 
regarding  collection  of  indebtedness  due 
the  United  States  shall  also  be  available 
to  effect  collections  pursuant  to  10 
U.S.C.  1095b  and  this  section. 

(h)  Obligations  of  beneficiaries.  To 
insure  the  expeditious  and  efficient 
processing  of  third-party  payer  claims, 
any  person  furnished  care  and  treatment 
under  CHAMPUS,  his  or  her  guardian, 
personal  representative,  counsel,  estate, 
dependents  or  survivors  shall  be 
required: 

(1)  To  provide  information  regarding 
coverage  by  a  third-party  payer  plan 
and/or  the  circumstances  siuroimding 
an  injiuy  to  the  patient  as  a  condition 
precedent  to  the  processing  of  a 
CHAMPUS  claim  involving  possible 
third-party  payer  coverage. 

(2)  To  furnish  such  additional 
information  as  may  be  requested 
concerning  the  circumstances  giving 
rise  to  the  injury  or  disease  for  which 
care  and  treatment  are  being  given  and 
concerning  any  action  instituted  or  to  be 
instituted  by  or  against  a  third  person; 
and, 

(3)  To  cooperate  in  the  prosecution  of 
all  claims  and  actions  by  the  United 
States  against  such  third  person. 

(i)  Responsibility  for  recovery.  The 
Director,  OCHAMPUS,  or  a  designee,  is 
responsible  for  insiuing  that  CHAMPUS 
claims  arising  imder  10  U.S.C.  1095b 
and  this  section  (including  claims 
involving  the  FMCRA)  are  properly 
referred  to  and  coordinated  with 
designated  claims  authorities  of  the 
uniformed  services  who  shall  assert  and 
recover  CHAMPUS  costs  incurred  on 
behalf  of  beneficiaries.  Generally,  claims 
arising  imder  this  section  will  be 
processed  as  follows: 

(1)  Identification  and  referral.  In  most 
cases  where  civilian  providers  provide 
medical  care  and  payment  for  such  care 
has  been  made  by  a  CHAMPUS 
contractor,  initial  identification  of 
potential  third-party  payers  will  be  by 
the  CHAMPUS  contractor,  hi  such 
cases,  the  CHAMPUS  contractor  is 
responsible  for  conducting  a 
preliminary  investigation  and  referring 
the  case  to  designated  appropriate 
claims  authorities  of  the  Uniformed 
Services. 

(2)  Processing  CHAMPUS  claims. 
When  the  CHAMPUS  contractor 
initially  identifies  a  claim  as  involving 
a  potential  third-party  payer,  it  shall 
request  additional  information 
concerning  the  circumstances  of  the 
injury  or  disease  and/or  the  identity  of 
any  potential  third-party  payer  from  the 
beneficiary  or  other  responsible  party 
unless  adequate  information  is 


submitted  with  the  claim.  The 
CHAMPUS  claim  will  be  suspended  and 
no  payment  issued  pending  receipt  of 
the  requested  information.  If  the 
requested  information  is  not  received, 
the  claim  will  be  denied.  A  CHAMPUS 
beneficiary  may  expedite  the  processing 
of  his  or  her  CHAMPUS  claim  by 
submitting  appropriate  information  with 
the  first  claim  for  treatment  of  an 
accidental  injury.  Third-party  payer 
information  normally  is  required  only 
once  concerning  any  single  accidental 
injury  or  episode  of  care.  Once  the 
third-party  payer  information  pertaining 
to  a  single  incident  or  episode  of  care 
is  received,  subsequent  claims 
associated  with  the  same  incident  or 
episode  of  care  may  be  processed  to 
payment  in  the  usual  manner.  If, 
however,  the  requested  third-party 
payer  information  is  not  received, 
subsequent  claims  involving  the  same 
incident  or  episode  of  care  vdll  be 
suspended  or  denied  as  stated  above. 

(3)  Ascertaining  total  potential " 
liability.  It  is  essential  that  the 
appropriate  claims  authority  responsible 
for  asserting  the  claim  against  the  third- 
party  payer  receive  from  the  CHAMPUS 
contractor  a  report  of  all  amounts 
expended  by  the  United  States  for  care 
resulting  from  the  incident  upon  which 
potential  liability  in  the  third  party  is 
based  (including  amounts  paid  by 
CHAMPUS  for  both  inpatient  and 
outpatient  care).  Prior  to  assertion  and 
final  settlement  of  a  claim,  it  will  be 
necessary  for  the  responsible  claims 
authority  to  sectire  from  the  CHAMPUS 
contractor  updated  information  to 
insure  that  all  amounts  expended  under 
CHAMPUS  are  included  in  the 
government's  claim.  It  is  equally 
important  that  information  on  future 
medical  payments  be  obtained  through 
the  investigative  process  and  included 
as  a  part  of  the  government's  claim.  No 
CHAMPUS-related  claim  wilPbe  settled, 
compromised  or  waived  without  full 
consideration  being  given  to  the 
possible  future  medical  payment  aspects 
of  the  individual  case. 

(j)  Reporting  requirements.  Pursuant 
to  10  U.S.C.  1079a,  all  refunds  and  other 
amounts  collected  in  the  administration 
of  CHAMPUS  shall  be  credited  to  the 
appropriation  available  for  that  program 
for  the  fiscal  year  in  which  the  refund 
or  amoimt  is  collected.  Therefore,  the 
Department  of  Defense  requires  an 
annual  report  stating  the  number  and 
dollar  amount  of  claims  asserted 
against,  and  the  niunber  and  dollar 
amount  of  recoveries  from  third-party 
payers  (including  FMCRA  recoveries) 
arising  from  the  operation  of  the 
CHAMPUS.  To  facilitate  the  preparation 
of  this  report  and  to  maintain  program 


integrity,  the  following  reporting 
requirements  are  established: 

(1)  CHAMPUS  contractors.  Each 
CHAMPUS  contractor  shall  submit  on 
or  before  January  31  of  each  year  an 
annual  report  to  the  Director, 
OCHAMPUS,  or  a  designee,  covering 
the  12  months  of  the  previous  calendar 
year.  This  report  shall  contain,  as  a 
minimum,  the  number  and  total  dollar 
amount  of  cases  of  potential  third-party 
payer/FMCRA  liability  referred  to 
tmiformed  services  claims  authorities 
for  further  investigation  and  collection. 
These  figures  are  to  be  itemized  by  the 
states  and  uniformed  services  to  which 
the  cases  are  referred. 

(2)  Uniformed  Services.  Each 
uniformed  service  will  submit  to  the 
Director,  OCHAMPUS,  or  designee,  an 
annual  report  covering  the  12  calendar 
months  of  the  previous  year,  setting 
forth,  as  a  minimum,  the  number  and 
total  dollar  amount  of  cases  involving 
CHAMPUS  payments  received  from 
CHAMPUS  contractors,  the  niunber  and 
dollar  amoimt  of  cases  involving 
CHAMPUS  payments  received  from 
other  sources,  and  the  number  and 
dollar  amount  of  claims  actually 
asserted  against,  and  the  dollar  amount 
of  recoveries  from,  third-party  payers  or 
under  the  FMCRA.  The  report,  itemized 
by  state  and  foreign  claims  jurisdictions, 
shall  be  provided  no  later  than  February 
28  of  each  year. 

(3)  Implementation  of  the  reporting 
requirements.  The  Director, 
OCHAMPUS,  or  a  designee  shall  issue 
guidance  for  implementation  of  the 
reporting  requirements  prescribed  by 
this  section. 

Dated:  October  13, 1999. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  99-27060  Filed  10-18-99;  8:45  am] 

BILUNQ  CODE  B001-10-« 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33CFRCh.l 

[USCG-1998-4501] 

Improvements  to  Marine  Safety  In 
Pugat  Sound-Area  Waters 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  meeting  and  reopening 

comment  period. 

SUMMARY:  The  Coast  Guard  announces 
two  identical  meetings  to  describe  the 
results  of  the  cost-benefit  analysis'  of 
potential  rules  that  could  improve 


Federal  Register / Vol.  64,  No.  201 /Tuesday,  October  19,  1999 / Proposed  Rules  56287 


marine  safety  in  Puget  Sound- Area 
waters  and  to  describe  ongoing  activities 
to  improve  marine  safety  in  the  region. 
Under  consideration  are  regulatory 
requirements  for  tug  escorts  and/or 
dedicated  rescue  tugs  for  certain  vessels 
operating  in  the  Strait  of  Juan  de  Fuca 
and  adjacent  waters.  Additionally,  the 
docket  for  the  advance  notice  of 
proposed  rulemaking  for  these  tug 
measures  has  been  reopened  until 
January  31.  2000. 

DATES:  The  meetings  will  be  held  from 
7  p.m.  to  10  p.m.  on  Tuesday,  November 
16, 1999  and  from  9  a.m.  to  12  p.m.  on 
Wednesday,  November  17, 1999. 
Comments  to  the  docket  for  the  advance 
notice  of  proposed  rulemaking  must 
reach  the  Docket  Management  Facility 
on  or  before  January  31,  2000> 

ADDRESSES:  The  public  meeting  will  be 
held  at  the  Hotel  Edgewater  at  Pier  67, 
2411  Alaskan  Way,  Seattle.  WA  98121. 

You  may  submit  your  written 
comments  and  related  material  by  only 
one  of  the  following  methods: 

(1)  By  mail  to  the  Docket  Management 
Facility,  (USCG-1999-4501),  U.S. 
Department  of  TranspcHtation,  room  PL- 
401 ,  400  Seventh  Street  S W. , 
Washington,  DC  20590-0001. 

(2)  By  hand  to  room  PLr-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
notice.  Comments  and  docimients,  as 
indicated  in  this  notice,  will  become 
part  of  this  docket  and  will  be  available 
for  inspection  or  copying  at  room  PL- 
401  on  the  Plaza  level  of  the  Nassif 
Building  at  the  same  address  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  You 
may  electronically  access  the  public 
docket  for  this  notice  on  the  Internet  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  the  public  meeting,  contact 
CDR  Timothy  M.  Close,  Human  Element 
and  Ship  Design  Division  (G-MSE-l), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington.  DC 
20593-0001.  telephone  202-267-2997, 
fax  202-267-4816,  email  fidr- 
he@comdt.uscg.mil.  For  questions  on 
viewing  or  submitting  material  to  the 
docket,  call  Dorothy  Walker,  Chief, 


Dockets,  Department  of  Transportation, 
telephone  202-366-9329. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  by 
submitting  comments  and  related 
material.  If  you  do  so,  please  include 
your  name  and  address,  identify  the 
docket  number  [USCG-1998-^501]. 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
conunent.  You  may  submit  your 
comments  and  material  by  mail,  hand 
delivery,  fax,  or  electronic  means  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES;  but  plepse 
submit  your  comments  and  material  by 
only  one  means.  If  you  submit  them  by 
mail  or  hand  delivery,  submit  them  in 
an  imbound  format,  no  larger  than  8V2 
by  11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  rule  in  view  of  them. 

Public  MeeUng 

The  piupose  of  the  meeting  is  to 
describe  the  results  of  the  cost-benefit 
analysis.  Also,  as  time  allows,  The  Coast 
Guard  will  respond  to  questions  about 
the  cost-benefit  analysis,  and  to  discuss 
how  the  results  will  be  used. 
Attendance  is  open  to  the  public. 

Background  and  Purpose 

On  November  24, 1998,  the  Coast 
Guard  published  an  advance  notice  of 
proposed  rulemaking  for  marine  safety 
in  the  Puget  Sound  region  (63  FR 
64937).  Under  consideration  were 
regulatory  requirements  for  tug  escorts 
and/or  dedicated  rescue  tugs  for  certain 
vessels  operating  in  the  Strait  of  Juan  de 
Fuca  and  adjacent  waters.  Comments  to 
guide  a  cost-benefit  analysis  were 
requested  by  December  24,  1998.  Based 
upon  the  comments  received,  the  Coast 
Guard  framed  a  cost-benefit  analysis  of 
these  two  measiues  as  well  as  variations 
of  their  application.  A  public  meeting 
was  held  on  May  12, 1999  to  discuss  the 
framework  for  and  conduct  of  the  cost- 
benefit  analysis.  The  purpose  of  the 
November  4,  1999  public  meeting  is  to 
provide  the  public  with  a  briefing  on  the 
results  of  the  cost-benefit  analysis. 
Comments  to  the  docket  regarding  the 
results  of  the  cost-benefit  analysis  and 
their  interpretation  are  encouraged. 
These  comments  will  be  used  by  the 
Navigation  Safety  Advisory  Coimcil 
panel  formed  to  develop  a  long-term  oil- 


spill  risk  management  plan  for  the 
region  (64  FR  48442)  and  by  the 
Secretary  in  the  firikl  determination 
regarding  the  regulatory  measures  under 
consideration.  Directions  for  obtaining  a 
copy  of  the  final  report  of  the  cost- 
benefit  study  will  be  provided  at  the 
Public  Meeting.  Additionally,  a  copy 
will  be  provided  in  the  docket. 

Information  on  Services  for  the 
Handicapped 

Contact  CDR  Close  for  information  on 
facilities  or  services  for  the  handicapped 
or  to  request  special  assistance  at  the 
meetings  as  soon  as  possible. 

Dated:  October  13, 1999. 
Joseph  ].  Angelo, 

Acting  Assistant  Conimandant  for  Marine 

Safety  and  Environmental  Protection. 

[FR  Doc.  99-27284  Filed  10-l»-99;  8:45  am] 

BILLING  CODE  401O-1S-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  181  and  183 

[USCG-1 996-4734] 

Manufacturer  Exemptions  From 
Recreational  Boat  Standards 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  petition  and  request 

for  comments. 

SUMMARY:  The  Coast  Guard  seeks  public 
comment  to  better  respond  to  a  petition 
for  rulemaking  submitted  by  the 
Personal  Watercraft  Industiy 
Association  (PWIA).  The  petition 
requests  that  the  Coast  Guard  authorize 
a  new  method  of  complying  with 
recreational  boating  safety  laws  as  they 
relate  to  personal  watercraft  (PWC). 
Ciuxently.  PWC  manufacturers  must 
petition  for  an  exemption  from 
manufactiuing  regulations.  The  PWIA 
petition  suggests  that  the  Coast  Guard 
replace  the  exemption  process  with  a 
requirement  for  manufactiu^rs  to 
comply  with  certain  industry  standards. 
This  notice  fully  describes 
manufacturing  regulations  for 
recreational  boats,  the  exemption 
process,  and  related  issues  to  assist 
interested  persons  with  providing 
helpful  comments  as  to  whether  the 
Coast  Guard  should  initiate  a  regiUatory 
project. 

DATES:  Comments  and  related  material 
must  reach  the  Docket  Management 
Facility  on  or  before  January  19.  2000. 
ADDRESSES:  You  may  submit  your 
comments  and  related  material  by  only 
one  of  the  following  methods: 
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1.  By  mail  to  the  Docket  Management 
Facility  (USCG-1998-4734),  U.S. 
Department  of  Transportation,  room  PL- 
401 .  400  Seventh  Street  SW. , 
Washington.  DC  20590-0001. 

2.  By  hand  delivery  to  room  PL-401 
on  the  Plaza  level  of  the  Nassif  Building, 
400  Seventh  Street  SW.,  Washington. 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

3.  By  fax  to  Docket  Management 
Facility  at  202-493-2251. 

4.  Electronically  through  the  Web  Site 
for  the  Docket  Management  System  at 
http://dms.dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  material 
received  from  thp  public,  as  well  as 
docimients  indicated  in  this  preamble  as 
being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  PL-401  on  the  Plaza  level  of  the 
Nassif  Building  at  the  same  address 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  find  this  docket  on  the 
Internet  at  http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

questions  on  this  notice,  call  Alston 
Colihan,  Office  of  Boating  Safety, 
Recreational  Boating  Product  Assurance 
Division,  U.S.  Coast  Guard,  telephone 
202-267-0981.  For  questions  on 
viewing  or  submitting  material  to  the 


docket,  call  Dorothy  Walker,  Chief, 
Dockets,  Department  of  Transportation, 
telephone  202-366-9329. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Federal  Boat  Safety  Act  of  1971 
(46  U.S.C.  4302)  gave  the  Coast  Guard 
the  statutory  authority  to  issue 
regulations  establishing  minimum  safety 
standards  for  the  manufactiire  of 
recreational  boats  and  associated 
equipment.  The  Coast  Guard 
subsequently  issued  the  regulations  that 
appear  in  33  CFR  Parts  181  (ceiiification 
regulations)  and  183  (manufacturing 
regulations).  Those  regulations  establish 
standards  for  the  manufacture  of 
conventional  types  of  recreational 
boats — ones  that  contain  a  typical  hull, 
transom,  and  passenger  load  canying 
area.  Under  the  Federal  Boat  Safety  Act 
of  1971,  the  Coast  Guard  may  issue 
exemptions  from  the  regulations  after 
determining  that  doing  so  will  not 
adversely  affect  boating  safety.  Since 
1972,  the  Coast  Guard  has  granted 
exemptions  from  the  regulations  with 
respect  to  certain  non-conventional 
boats  including  personal  watercraft 
(PWC),  airboats,  hovercraft,  submarines, 
drift  boats,  race  boats,  and  mini  bass 
boats.  To  assist  persons  who  wish  to 
respond  to  this  request  for  comments, 
this  notice  explains  the  definition  of 
PWC  and  describes,  in  detail, 
certification  and  manufacturing 
regtilations  as  they  relate  to  personal 
watercraft.  In  their  petition,  PWIA 


suggests  that  the  Coast  Guard  eliminate 
the  exemption  process  with  respect  to  . 
PWC  by  requiring  manufacturers  of 
PWC  to  comply  with  certain -industry 
standards. 

The  Definition  of  Personal  Watercraft 
(PWC) 

The  PWC  industry  coined  the  term 
"Personal  Watercraft."  International 
Standards  Organization  (ISO)  13590 
defines  personal  watercraft  as  "*  *  *  an 
inboard  vessel  less  than  4  meters  (13 
feet)  in  length  which  uses  an  internal 
combustion  engine  powering  a  water  jet 
pump  as  its  primary  source  of 
propulsion,  and  is  designed  vdth  no 
open  load  carrying  area  which  would 
retain  water.  The  vessel  is  designed  to 
be  operated  by  a  person  or  persons 
positioned  on,  rather  than  within  the 
confines  of  the  hull." 

The  Coast  Guard  has  not  formally 
adopted  this  definition  for  PWC  for  two 
reasons.  First,  there  exist  other  types  of 
boats  that  might  fit  into  the  above 
definition  except  they  are  outboard 
powered.  Second,  PWC  designs  are 
changing  such  that  they  are  able  to  carry 
multiple  passengers  and  additional  gear. 

Manufacturing  Regulations  for 
Recreational  Boats  and  Typical 
Exemptions 

The  following  table  (Table  1)  shows 
manufacturing  regulations  and  the 
vessels  to  which  fiiey  apply: 
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The  manufacturing  regulations,  in  33 
CFR  Part  183,  intend  to:  (1)  Reduce 
capsizings,  swampings,  and  sinkings 
involving  monohull  boats  less  than  20 
feet  in  length;  (2)  reduce  the  incidence 
of  fires  and  explosions  involving  boats 
equipped  with  permanently  installed 
gasoline  engines:  and  (3)  reduce  falls 
overboard  from  outboard  powered  boats. 


The  certification  regulations,  in  33  CFR 
Part  181,  require  manufacturers  to  affix 
a  label  with  specific  information 
certifying  compliance  with  the 
manufacturing  regulations. 
Manufacturers  that  obtain  an  exemption 
from  compliance  with  the 
manufactiiring  regulations  also  obtain 


an  exemption  from  compliance  with  the 
certification  regulations. 

The  following  table  (Table  2)  provides 
examples  of  some  types  of  boats  for 
which  the  Coast  Guard  has  granted 
exemptions  from  compliance  with 
certification  and  manufacturing 
regulations: 
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The  Display  of  Capacity  Information, 
Safe  Loading,  Safe  Powering  and 
Flotation  Standards  apply  to 
manufacturers  of  monohull  boats  less 
than  20  feet  in  length,  except  sailboats, 
canoes,  kayaks  and  inflatables. 

Display  of  Capacity  Information 

The  display  of  capacity  information 
regulations  require  manufacturers  to 
display  the  maximum  persons  capacity 
and  the  maximum  weight  capacity 
determined  in  accordance  with  the  Safe 
Loading  regulations  on  a  U.S.  Coast 
Guard  Maximum  Capacities  Label 
affixed  to  the  boat.  TTie  standard  also 
requires  display  of  the  maximum 
horsepower  capacity  determined  in 
accordance  with  the  Safe  Powering 
regulations  on  outboard  powered  boats. 

Safo  Loading 

The  safe  loading  regulations  are 
divided  into  three  parts  depending  upon 
whether  a  boat  is:  (1)  Manually 
propelled  or  rated  for  an  outboard  motor 
of  two  horsepower  or  less;  (2)  rated  for 
an  outboard  motor  of  more  than  two 
horsepower;  or  (3)  equipped  with  an 
inboard  or  stemdrive  engine.  The 
maxjm'ini  weight  capacity  of  a  boat 
(persons,  motor  and  gear  for  outboards 
and  persons  and  gear  for  inboards)  is 
dependent  upon  its  maximum 
displacement,  or,  the  weight  of  the 
volume  of  water  it  displaces  at 
maximum  level  immersion.  The 
maximum  persons  capacity  of  a  boat 
(expressed  both  pounds  and  in  a 
number  of  persons)  is  dependent  upon 
the  amoimt  of  weight  which  can  be 
added  along  the  outboard  extremity  of 
the  passenger  carrying  area,  at  the 
hei^t  of  the  seat  nearest  the  center  of 
that  area,  until  the  boat  assumes 
mavinnim  list  without  water  coming 
into  the  boat. 

Some  boats  such  as  PWC  and 
submarines  do  not  have  open  hulls  into 
which  water  will  flow.  As  a  result,  it  is 
physically  impossible  to  test  them  for 
compliance  with  the  standard  set  forth 
by  the  regulation.  Therefore,  the 
manufactiuers  of  these  types  of 
recreational  vessels  petition  for  an 
exemption  to  the  safe  loading 
requirements.  Other  boats  such  as 
alrboats,  with  their  high  center  of 
gravity,  and  mini  bass  boats,  with 
virtually  no  open  load  carrying  area  into 
which  water  will  flow,  rate  imusually 
low  maximum  weight  and  maximum 
persons  capacities  as  compared  to 
similar  size  conventional  boats. 
Therefore,  the  manufacturers  of  these 
boats  submit  petitions  for  exemptions  to 
the  safe  loading  regulations  as  well. 

Because  a  safe  loading  determination  is 
necessary  to  comply  with  the  display  of 


capacity  regulations,  manufactxirers  who 
petition  for  a  safe  loading  exemption 
also  petition  for  exemption  from  display 
of  capacity  information  regiUations. 

Safe  Powering 

The  safe  powering  regulations  require 
manufacturers  of  most  monohull 
outboard  powered  boats  less  than  20 
feet  to  determine  a  maximvun 
horsepower  capacity  by  performing 
certain  calculations  and  using  a  table 
appearing  in  the  regulations.  A  separate 
and  optional  performance  test  is 
permitted  for  manufactiu^rs  of  smaller 
runabouts  that  meet  certain 
specifications.  Some  outboard  powered 
PWC-type  vessels  have  remote  wheel 
steering,  but  they  lack  a  transom  making 
it  impossible  to  use  either  the 
calculation  method  or  the  performance 
test  method  for  computing  horsepower. 
Therefore,  manufacturers  of  outboard- 
powered  PWC  must  petition  for  an 
exemption  to  the  safe  powering 
regulations 

Flotation 

The  flotation  regulations  intend  to 
ensure  that  manufactvu^rs  equip 
recreational  boats  with  sxifficient 
flotation  material  to  Induce  people  to 
remain  with  the  boat  when  the  boat 
becomes  swamped  with  water.  With 
sufficient  flotation  material,  the  boat 
will  serve  as  a  safety  platform  where 
people  can  remain  until  located  and 
rescued.  Flotation  regiilations  require 
manufacturers  to  equip  boats  with 
enough  flotation  material  to  provide 
either  basic  flotation  or  level  flotation 
depending  upon  the  boat's  propvdsion 
system.  A  maximum  persons  capacity 
determination  in  accordance  with  the 
safe  loading  regulations  is  an  essential 
part  of  the  flotation  formulas  for  both 
basic  and  level  flotation.  Because  it  is 
Impossible  to  calculate  a  maximum 
persons  capacity  for  PWC  (see  the  above 
discussion  in  the  Safe  Loading  section), 
PWC  manufacturers  are  imable  to 
calculate  the  amount  of  flotation 
material  to  show  compliance  with  the 
flotation  regulations.  Therefore,  PWC 
manufactiuers  must  petition  for  an 
exemption  fi-om  the  flotation 
regulations. 

Electrical  and  Fuel  Systems 

The  electrical-system  regulations 
contain  requirements  for  ignition 
protection  of  electrical  components, 
installation  of  batteries,  wiring, 
grounding  and  overcurrent  protection. 
They  are  Intended  to  reduce  the 
incidence  of  ignition  sources  that  could 
possibly  lead  to  fires  or  explosions.  The 
fuel-system  regulations  contain  a  variety 
of  requirements  for  fuel  tanks,  fuel 


pumps,  fuel  hoses  and  carburetors; 
fittings,  joints  and  connections;  and 
system  tests.  They  are  Intended  to 
reduce  the  incidence  of  gasoline  fuel- 
system  leaks  which  could  lead  to  fires 
and  explosions. 

The  Coast  Guard  patterned  the 
electrical  and  fuel  system  regulations 
after  volimtary  standards  set  forth  by  the 
National  Fire  Protection  Association 
(NFPA),  the  American  Boat  and  Yacht 
Council  (ABYC),  the  Society  of 
Automotive  Engineers  (SAE), 
Underwriters  Laboratories  (UL),  and 
Coast  Guard  sponsored  research.  Those 
volimtary  standards  and  the  Coast 
Guard  research  consider  only 
conventional  inboard  and  stemdrive 
boats  that  are  typically  longer  than  16 
feet  and  have  conventional  hull 
construction,  where  the  operator  and 
passengers  ride  within  the  confines  of 
the  hull  adjacent  to,  or  directly  above, 
the  engine  spaces.  The  internal  volume 
of  the  engine  rooms  of  the  inboard  boats 
on  which  the  electrical  and  fuel  system 
regulations  are  based  exceeds  10  cubic 
feet.  PWC  do  not  typically  have  those 
attributes.  The  Coast  Guard  has  granted 
most  PWC  manufacturers  exemptions 
from  the  electrical  and  fuel  systems 
regulations  because  they  meet  the  intent 
of  the  regulations  by  featiu-ing  the 
following  attributes:  sealed  electrical 
systems,  fuel  systems  that  continue  to 
operate  without  leakage  when  oriented 
in  any  position,  fuel  piunps  and 
carburetors  that  contain  only  minimal 
amounts  of  fuel  and  relatively  small  net- 
engine  compartment  volumes. 

Ventilation 

The  ventilation  regulations  apply  to 
all  boats  with  gasoline  engines, 
including  most  outboard  powered  boats. 
The  regulations  covering  powered 
ventilation  systems,  when  promulgated, 
however,  did  not  consider  vessels  that 
had  a  tendency  to  capsize  and  would 
ingest  water  into  blower  intakes.  Nor 
did  the  regulations  specify  blower 
capacities  appropriate  for  the  minimal 
net  compartment  volumes  of  most  PWC. 
Therefore,  the  Coast  Guard  has  granted 
exemptions  from  the  powered 
ventilation  regulations  to  manufactiuers 
of  inboard  PWC. 

Start-in-Gear  Protection 

The  start-in-gear  protection 
regulations  apply  to  outboard  motors 
capable  of  producing  more  than  115 
poiinds  of  static  thrust,  and  to  controls 
associated  with  the  use  of  such  motors. 
The  regvdations  are  intended  to  prevent 
motors  fit)m  being  started  in  gear, 
thereby  reducing  the  incidence  of  falls 
overboard.  Several  manufacturers  of 
outboard  motors  for  racing  purposes 
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have  received  exemptions  from  the 
start-in-geai  protection  requirement. 

The  Exemption  Process 

A  boat  manufacturer  petitions  for  an 
exemption  from  regulations  by  sending 
the  Coast  Guard's  Recreational  Boating 
Product  Assurance  Division  a  letter 
describing  the  boat  for  which  the 
exemption  is  sought,  the  reasons  why 
the  application  of  a  regulation  is 
impractical  or  imreasonable,  and 
providing  data  or  arguments  that 
demonstrate  why  boating  safety  will  not 
be  adversely  affected.  Each  petition  for 
an  exemption  is  considered  on  its  own 
merits.  To  obtain  an  exemption,  the 
manufact\irer  must  show  that  the  boat 
for  which  the  exemption  is  sought 
achieves  an  acceptable  level  of  safety  in 
keeping  with  the  intent  of  Federal 
boating  safety  laws. 

The  grant  of  exemption  contains 
language  that  requires  the  manufactiu^r 
to  display  a  label  different  than  the 
typical  certification  label  to  alert  the 
owner  or  operator  that  the  boat  does  not 
comply  with  the  Coast  Guard  standards 
published  in  the  Code  of  Federal 
Regidations.  An  exemption  lasts  for  a 
period  of  three  years  after  which  the 
manufactiu'er  must  petition  the  Coast 
Guard  for  an  extension.  If  the 
manufacturer  changes  the  design  or 
construction  of  a  boat  subject  to  the 
provisions  of  an  exemption,  or  if  the 
manufacturer  begins  producing 
additional  model  boats,  the 
manufacturer  must  petition  the  Coast 
Guard  for  an  amendment  to  the 
provisions  of  the  grant  of  exemption. 

Petition  for  Rulemakiiig 

On  September  20, 1998,  Mr.  Fernando 
Garcia,  Chairman,  National  Marine 
Manufacturers  Association  (NMMA) 
PWC  Certification  Committee,  sent  a 
petition  for  rulemaking  to  the 
Commandant  of  the  Coast  Guard  on 
behalf  of  the  NMMA  and  the  Personal 
Watercrafl  Industry  Association  (PWIA). 
The  petition  encourages  the  Coast  Guard 
to  allow  manufacturers  to  comply  wjth 
certain  industry  standards  for  PWC 
instead  of  requiring  them  to  undergo  the 
exemption  process  for  every  new  model. 
Specifically,  the  petition  recommends 
the  Coast  Guard  adopt  the  ISO  13590 
manufacturing  standards  as  an 
alternative  to  the  exemption  process. 
The  petition  is  available  for  inspection 
in  the  public  docket  for  this  rulemaking. 
You  can  access  the  petition  for 
rulemaking  in  the  public  docket.  To 
access  the  public  docket,  see  the 
ADMESSES  section  of  this  publication. 


NTSB  Report 

On  May  19, 1998,  the  National 
Transportation  Safety  Board  (NTSB) 
issued  a  report  that  recommended  the 
Coast  Guard  eliminate  the  existing 
process  of  exempting  personal 
watercraft  from  the  regulations  in  33 
CFR  Parts  181  and  183  and  develop 
safety  standards  specific  to  personal 
watercraft.  You  can  access  the  excerpt 
from  the  NTSB  report  in  the  public 
docket.  To  access  the  public  docket,  see 
the  ADDRESSES  section  of  this 
publication.  You  can  purchase  your 
own  copy  of  the  entire  NTSB  report  by 
ordering  report  number  PB98-9 17002 
frt)m:  National  Technical  Information 
Service,  5285  Port  Royal  Road, 
Springfield,  VA,  22161,  (703)  605-6000. 

Public  Meeting 

The  Coast  Guard  does  not  now  plan 
to  hold  a-public  meeting  in  response  to 
this  petition.  But  you  may  request  one 
by  submitting  a  request  to  the  Docket 
Management  Facility  at  the  address 
under  ADDRESSES  explaining  why  one 
would  be  beneficial.  If  the  Coast  Guard 
determines  that  one  would  aid  the 
consideration  of  this  petition,  we  will 
hold  one  at  a  time  and  place  annoimced 
by  a  later  notice  in  the  Federal  Register. 

Request  for  Comments 

The  Coast  Guard  encourages  you  to 
submit  comments  and  related  material 
answering  the  questions  below.  We  also 
welcome  any  other  comments  in 
connection  with  this  notice.  Please 
include  with  your  submission  your 
name  and  address,  identify  the  docket 
number  for  this  rulemaking  (USCG- 
1998-4734),  indicate  the  specific 
question  of  this  document  to  which 
each  comment  applies,  and  give  the 
reason  for  each  comment.  You  may 
submit  your  comments  and  material  by 
mail,  hand  delivery,  fax,  or  electronic 
means  to  the  Docket  Management 
Facility  at  the  address  under  ADDRESSES: 
but  please  submit  your  comments  and 
material  by  only  one  means.  If  you 
submit  them  by  mail  or  hand  delivery, 
submit  them  in  an  unbound  format,  no 
larger  than  8V2  by  11  inches,  suitable  for 
copying  and  electronic  filing.  If  you 
submit  them  by  mail  and  would  like  to 
know  they  reached  the  Facility,  please 
enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period.  Your 
comments  will  help  us  to  determine 
whether  to  initiate  a  rulemaking  in 
accordance  with  the  petitioner's  request. 

Questions 

1.  Should  the  Coast  Guard  formally 
recognize  a  definition  of  PWC?  If  no. 


why  not?  If  yes,  what  definition  of  PWC 
should  the  Coast  Guard  adopt?  What 
types  of  vessels  should  the  definition  of 
PWC  include  or  exclude?  Should  the 
definition  of  PWC  include  vessels 
equipped  to  carry  multiple  persons  and 
large  volumes  of  cargo?  How  many 
people  and  how  large  should  a  PWC  be 
allowed  to  get  before  it  would  fall 
outside  of  the  definition?  Vessels  called 
PWC  also  have  been  referred  to  as  thrill 
craft,  sport  boats,  jet  skis,  water 
scooters,  etc.  What  should  this  type  of* 
vessel  be  called?  Why? 

2.  Should  the  Coast  Guard  continue  to 
require  PWC  manufacturers  to  petition 
the  Coast  Guard  for  exemptions  to  the 
manufactxuing  regulations  for 
recreational  boats?  Why  or  why  not? 

3.  Should  the  Coast  Guard  develop  a 
method  other  than  the  exemption 
process  to  require  PWC  manufacturers 
comply  with  Federal  recreational 
boating  safety  laws?  If  no,  why  not?  If 
yes,  what  alternate  method  should  the 
Coast  Guard  develop?  Examples  of 
alternate  regulatory  methods  to  the 
exemption  process  include  (1)  requiring 
that  PWC  manufacturers  meet 
prescribed  industry  design  standards 
such  as  ISO  13590  standards,  SAE 
standards,  or  some  other  industry 
standard  or  (2)  developing 
manufacturing  regulations  that  address 
accidents  associated  with  the  specific 
design  of  PWC. 

4.  The  Coast  Guard  also  grants 
exemptions  for  other  categories  of  non- 
conventionally  designed  recreational 
boats.  Some  include  airboats,  hovercraft, 
submarines,  drift  boats,  race  boats,  and 
mini  bass  boats.  Should  the  Coast  Guard 
develop  a  method  other  than  the 
exemption  process  to  require 
manufacturers  of  those  non- 
conventionally  designed  boats  to 
comply  with  Federal  recreational 
boating  safety  Uws?  Why  or  why  not? 

Dated:  October  6. 1999. 
Terry  M.  Cross, 

Rear  Admiral,  U.S.  Coast  Guard,  Acting 
Assistant  Commandant  for  Operations. 
(PR  Doc.  99-27283  Filed  10-18-99;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Servic* 

36  CFR  Parts  217  and  219 

National  Meetings  on  Forest  Service 
System  Land  and  Resource 
Management  Planning  Regulations 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meetings. 
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summary:  On  October  5, 1999,  the 
Department  of  Agriculture,  Forest 
Service  published  proposed  regulations 
guiding  land  and  resource  management 
planning  on  national  forests  and 
grasslands  (64  FR  54073).  The  Forest 
Service  is  scheduling  23  national  town 
hall  meetings  to  discuss  the  proposed 
planning  regulations. 
dates:  The  town  hall  meetings  are 
scheduled  from  October  26  through 
December  9. 

addresses:  The  meetings  will  be  held  at 
the  locations  and  times  listed  in  the 


table  imder  SUPPLEMENTARY 
INFORMATION. 

Written  comments  on  the  proposed 
planning  regulations  can  be  sent  to  the 
following:  via  mail  at  CAET-USDA, 
Attn.  Planning  Rule,  Forest  Service, 
USDA  200  East  Broadway,  Room  ia3, 
PO  Box  7669,  Missoula,  MT  59807;  via 
email  at  planreg/wo_caet@fs.fed.us;  or 
via  facsimile  at  (406)  329-3021. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 

Cunningham,  telephone:  (202)  205- 
2494. 


SUPPLEMENTARY  INFORMATION:  The  23 
town  hall  meetings  will  provide  an 
opportunity  for  the  public  to  learn  about 
the  proposed  planning  regiilations. 
Participants  will  be  briefed  on  major 
themes  of  the  proposed  regulations 
which  were  published  in  the  Federal 
Register  on  October  5, 1999  (64  FR 
54073). 

The  meetings  will  be  held  at  the 
locations  and  times  listed  in  the 
following  table: 


Date 


Tuesday,  OCiober  26  .. 
Tuesday,  October  26  .. 
Thursday,  October  28  . 

Morxlay,  November  1  . 
Tuesday,  November  2 


Thursday,  November  4 

Thursday,  November  4 

Tuesday,  November  9  

Wednesday,  November  10 
Saturday,  November  13  .... 
Saturday,  November  13  .... 


Tuesday,  November  16  . 
Tuesday,  November  16  . 
Thursday,  November  18 

Thursday,  November  18 
Saturday,  November  20 


Tuesday,  Novemtwr  30  .. 
Wednesday,  December  1 
Thursday,  December  2  .... 


Saturday,  December  4 

Tuesday,  December  7  . 
Thursday,  December  9 
Thursday,  December  9 


City 


St.  Louis,  MO 
Hanover,  NH  . 
Duluth,  MN  ... 


Boise,  ID 

Olympia,  WA 


Juneau,  AK 

Salem,  OR 

Casper,  WY 

Reno,  NV 

Los  Angeles,  CA 
Denver,  CO  


Little  Rock,  AR 
Bozeman,  MT  . 
Jackson,  MS  ... 


Missoula,  MT  . 
Coeur  d'Alene, 


ID 


Montrose,  CO 

Grayling,  Ml  

Albuquerque,  MN 


Asheville,  NC 


Salt  Lake  City,  UT 
Sacramento,  CA  ... 
Phoenix,  AZ 


LocatkMi 


St.  Louis  Airport  Hilton,  10330  Natural  Bridge  Road  .... 

Dartmouth  College,  Kendall  Lounge  

Duluth  Entertainment  and  Convention  Center,  350 

Hartxjr  Drive. 

Owyhee  Plaza  Hotel,  1109  Main  Street 

Olympk:  National  Forest  Headquarters,  1835  Black 

Lake  Boulevard,  SW. 
Mendenhall  Glacier  Visitor  Center,  Glacier  Spur  Road 

Quality  Inn  Salem,  3301  Market  Street,  NE  

Parkway  Plaza,  1-25  &  Center  Street  

Sands  Regency  Hotel,  345  North  Ariington  Avenue  .... 

Los  Angeles  River  Center,  570  West  Avenue  26 

Rocky  Mountain  Regional  Office,  USDA  Forest  Sen/- 

Ice  Auditorium,  740  Simms  Lakewood,  CO. 

Hilton  Inn,  925  South  University  

Holiday  Inn,  5  Baxter  Lane  

Ramada  Inn  Southwest  Conference  Center,  Ellis  Ave- 
nue and  1-20  West. 

4B's  Inn,  Missoula  South,  3803  Brooks  Street  

Idaho  Panhandle  National  Forest  Headquarters,  3815 

Schreiber  Way. 

Montrose  Pavilion,  1800  Pavilion  Drive  

Grayling  Holklay  Inn,  2650  1-75  Business  Loop  

Albuquerque  Convention  Center,  401  Second  Street, 

NW. 
North    Carolina    Arboretoim,     100    Fredrick    Law 

Olmstead  Way. 

Hilton  Hotel,  150  West,  500  South  

Sacramento  Convention  Center,  1030  Fifteenth  Street 
Chaparral  Suites  Hotel,  5001  North  Scottsdale  Road, 

Scottsdale. 


Time 


6-9  p.m. 
6-9  p.m. 
6-9  p.m. 

6-9  p.m. 
6-9  p.m. 

6-9  p.m. 
6-9  p.m. 
6-9  p.m. 
6-9  p.m. 
9  a.m.-12  noon. 
9  a.m.-12  noon. 

6-9  p.m. 
6-9  p.m. 
6-9  p.m. 

6-9  p.m. 

9  a.m.-12  noon. 

6-9  p.m. 
6-9  p.m. 
6-9  p.m. 

9  a.m.-12  noon. 

6-9  p.m. 

'6-9  p.m. 

6-9  p.m. 


Dated:  October  14. 1999. 
Gloria  Manning, 

Associate  Deputy  Chief,  National  Forest 

System. 

(FR  Doc.  99-27252  Filed  10-18-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  8 
[DocketNo.98N-0617] 

Narcotic  Drugs  in  Maintenance  and 
Detoxification  Treatment  of  Narcotic 
Dependence;  Repeal  of  Current 
Reguiationa  and  Proposal  To  Adopt 
New  Regulations;  Notice  of  Public 
Hearing 

AGENCIES:  Substance  Abuse  and  Mental 
Health  Services  Administration. 
action:  Notice  of  public  hearing. 

summary:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Center  for  Substance  Abuse 


Treatment  (CSAT)  in  conjunction  with 
the  Food  and  Drug  Administration  and 
other  Federal  agencies  will  convene  a 
public  hearing  on  proposed  regulations 
for  opioid  drugs  in  the  treatment  of 
narcotic  addiction.  The  purpose  of  the 
hearing  is  to  provide  an  opportunity  for 
interested  parties  to  convey  comments 
on  the  proposed  rule  to- a  panel 
composed  of  representatives  from 
Federal  agencies. 

DATES:  The  hearing  will  be  held  on 
November  1, 1999,  from  9  a.m.  to  5  p.m. 
Written  notice  of  participation  should 
be  filed  by  October  26,  1999. 

ADDRESSES:  The  public  hearing  will  be 
held  in  Conference  Room  D,  6001 
Executive  Blvd.,  Rockville,  MD  20852. 
Written  notices  of  participation  and  any 
comments  are  to  be  sent  to  CSAT 
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(Proposed  Rule  Public  Hearing).  Office 
of  Pharmacological  and  Alternative 
Therapies,  Rockwall  II.  5515  Security 
Lane,  Rockville,  MD  20857.  Notices  can 
also  be  faxed  to  301-480-3045. 
Transcripts  of  the  public  hearing  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office.  SAMHSA.  5600 
Fishers  Lane,  rm.  13C-05,  Rockville, 
MD  20857,  approximately  15  working 
days  after  the  hearing,  at  a  cost  of  10 
cents  per  page.  The  transcript  of  the 
public  hearing,  copies  of  data  and 
information  submitted  during  the 
hearing,  and  any  written  comments  will 
be  available  for  review  at  the  Dockets 
Management  Branch  {HFA-305),  Food 
and  Drug  Administration.  5630  Fishers 
Lane.  rm.  1061,  Rockville,  MD  20857 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Lubran,  Center  for  Substance 
Abuse  Treatment  (CSAT),  SAMHSA, 
Rockwall  II,  5515  Security  Lane, 
Rockville.  MD  20857,  301-443-0744, 
FAX  301-480-3045,  e-mail 
rlubran@samhsa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  a  Federal  Register  notice  published 
July  22,  1999,  (64  FR  39809)  the 
Secretary  of  the  Department  of  Health 
and  Human  Services  (HHS)  proposed  to 
revise  the  conditions  for  the  use  of 
narcotic  drugs  in  maintenance  and 
detoxification  treatment  of  opioid 
addiction.  The  proposal  included  the 
repeal  of  the  existing  narcotic  treatment 
regulations  enforced  by  the  Food  and 
Drug  Administration  (FDA),  the  creation 
of  a  new  regulatory  system  based  on  an 
accreditation  model  under  new  42  CFR 
Part  8,  and  a  shift  in  administrative 
responsibility  and  oversight  from  FDA 
to  the  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA).  It  must  be  stressed, 
however  that  in  the  interim,  until  the 
proposal  is  finalized  and  effective, 
treatment  programs  will  remain  subject 
to  FDA  oversight  and  monitoring. 

Several  entities  representing 
treatment  providers,  patients.  State 
regulatory  authorities,  and  others  have 
approached  SAMHSA  and  FDA  to 
request  an  opportimity  to  present 
comments  to  Federal  representatives  in 
the  forum  of  a  public  hearing.  SAMHSA 
and  FDA  have  determined  that  it  would 
be  valuable  to  convene  a  public  hearing 
on  the  proposed  rule. 

n.  Public  Hearing  Topics 

The  public  hearing  is  intended  to 
provide  an  opportunity  for  public 
comment  on  the  proposed  ride  in  its 


entirety.  Participants  are  encouraged  to 
review  and  comment  upon  any  portion 
-  of  the  proposal.  The  July  22,  1999, 
proposal,  however,  identified  and 
solicited  comments  on  a  few  specific 
issues.  These  issues  are  restated  below 
for  emphasis,  but  are  not  intended  to 
preclude  participants  from  providing 
public  hearing  comments  on  any  issue 
relating  to  any  aspect  of  the  proposal: 

1.  Accreditation  Impact  Study 

The  July  22, 1999,  notice  described  in 
detail  a  SAMHSA/CSAT  study  of  180 
randomly  selected,  volimteer  OTPs.  The 
study  is  designed  to  provide  useful 
information  for  refining  the 
accreditation  model.  Importantly,  no 
OTP  participating  in  the  study  will  be 
prohibited  by  the  FDA  or  the  Drug 
Enforcement  Administration  (DEA)  from 
operating  because  of  failure  to  meet  the 
standards  for  accreditation.  It  was  also 
noted  that  an  external  advisory  group; 
established  as  part  of  SAMHSA's  CSAT 
National  Advisory  Council  will  assist  in 
the  evaluation  of  the  study  data. 
Ultimately,  the  Council  will  provide 
recommendations  to  SAMHSA  on  the 
accreditation  project.  These 
recommendations  will  be  reviewed  and 
discussed  among  Federal  agencies 
represented  in  the  Interagency  Narcotic 
Treatment  Policy  Review  Board,  which 
includes  ONDCP.  SAMHSA  and  FDA 
request  specific  comments  on  this 
review  process. 

2.  Accreditation.  Conflicts  of  Interest 

Proposed  §  8.3(b)(6)  and  §  8.4(g) 
address  the  policies  and  procedures 
established  by  the  accreditation  bodies 
to  avoid  conflicts  of  interest,  or  the 
appearance  of  conflicts  of  interest,  by 
the  applicant's  board  members, 
commissioners,  professional  personnel, 
consultants,  administrative  personnel, 
and  other  representatives.  The  proposal 
requested  comments  on  the  types  of 
financial  conflicts  that  should  be 
prohibited,  or  on  the  amoimt  of 
financial  interest  that  may  be 
considered  de  minimus  such  that  it 
would  not  rise  to  a  conflict  of  interest. 

3.  States  as  Accreditation  Bodies 

Proposed  §  8.3(a)  defines  the  term 
"accreditation  body"  to  mean  a  body 
that  has  been  approved  by  SAMHSA 
under  proposed  §  8.3  to  accredit  OTPs. 
Under  the  proposal,  private  nonprofit 
organizations  as  well  as  State 
governmental  entities,  including  a 
political  subdivision  of  a  State  (such  as 
a  coimty)  may  apply  to  serve  as  an 
accreditation  body.  However,  proposed 
§  8.3  would  limit  eligibility  to  those 
applicants  (including  States  and 
political  subdivisions  of  a  State)  who 


demonstrate  that  they  will  be  able  to 
accredit  at  least  50  OTPs  per  year.  The 
proposed  rule  specifically  requested 
comment  on  this  requirement,  which 
was  proposed  to  ensure  the  quality  of 
the  accreditation  services  performed  by 
accreditation  bodies  and  to  minimize 
the  variability  in  the  standards  used  by 
accrediting  organizations. 

4.  Procedures  for  Suspension/ 
Revocation  of  Certification  and 
Accreditation  Body  Approval 

Proposed  §§8.21-8.34  addresses  the 
process  and  procedures  for  revoking 
approval  or  certification,  including  the 
procedures  for  a  hearing.  The  proposal 
noted  that  DEA  also  has  a  process  for 
review  when  a  registration  is  revoked  or 
suspended  consistent  with  the 
requirements  of  21  U.S.C.  §  824(c).  The 
notice  discussed  possibilities  for 
consolidating  hearings  under  the  lead  of 
one  agency.  The  Secretary,  while 
proposing  a  separate  hearing  process, 
seeks  comment  on  the  proposed 
process. 

5.  Federal  Opioid  Treatment  Standards, 
Criteria  for  Admission  to  Treatment 

Under  proposed  §  8.12(e)(2)  and  (e)(4) 
the  Secretary  proposed  a  waiting  period 
of  no  less  than  7  days  between 
detoxification  treatment  episodes. 
However,  the  Secretary  tentatively 
concluded  that  7  days  is  more  time  than 
is  needed  for  this  purpose,  and  may 
imnecessarily  expose  addicts  to 
increased  risks  from  HIV  and  other 
infectious  diseases.  The  proposal 
requested  comments  on  a  shorter 
period,  perhaps  2  days,  as  a  waiting 
period  between  detoxification 
admissions. 

6.  Office-Based  Treatment 

The  preamble  to  the  proposed  rule 
discussed  the  growing  interest  in 
providing  treatment  outside  the 
traditional  treatment  program  setting  as 
a  way  to  increase  access  to  treatment  in 
general.  In  addition,  the  notice 
specifically  requested  comments  on 
how  the  Federal  opioid  treatment 
standards  might  be  modified  to 
accommodate  office-based  treatment 
and  on  whether  a  separate  set  of  Federal 
opioid  treatment  standards  should  be 
included  in  this  rule  for  office-based 
treatment. 

7.  Medications  Dispensed  for 
Unsupenrised  Use  ("Take-Homes") 

In  the  July  22,  1999,  notice,  the 
Secretary  proposed  foiu-  options  for 
determining  whether  OTPs  comply  with 
standards  respecting  the  quantities  of 
opioid  drugs  which  may  be  provided  to 
patients  for  unsupervised  use.  The 
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Secretary  spedfically  requested 
comment  on  these  approaches,  as  well 
as  the  optimal  combination  of  regulatory 
requirements,  accreditation  elements, 
and  oversight  procedures  to  reduce  the 
risks  of  diversion. 

8.  Analysis  of  Impacts 

The  July  22, 1999,  proposal  included 
an  extensive  review  and  analysis  of  the 
estimated  cost  to  affected  opioid 
treatment  programs  for  complying  with 
the  new  regulations  and  the  estimated 
cost  to  SAMHSA  for  enforcing  the 
proposed  regulations.  The  average 
annual  net  cost  of  this  regulation  was 
estimated  to  be  $4.4  million.  The  notice 
requested  comments  and  information  to 
further  assess  or  estimate  the  costs  for 
programs  to  meet  the  requirements  of 
the  current  regulations.  In  addition,  the 
proposal  requested  comments  on  how  to 
address  the  impact  of  the  estimated 
costs  on  small  entities. 

.  m.  Scope  of  Hearing 

The  purpose  of  this  hearing  is  to 
provide  an  additional  opportunity  for 
Federal  officials  to  gather  information 
that  will  aid  in  evaluating  the  proposed 
rule  issued  on  July  22, 1999.  In 
addition,  it  will  provide  an  opportunity 
for  panelists  representing  Federal 
agencies  with  interests  and 
responsibilities  in  this  area  to  question 
commentors,  to  the  extent  necessary,  to 
clarify  issues.  It  is  not  the  purpose  of 
this  hearing  to  have  Federal  officials 
evaluating  and  making 
recommendations  at  this  hearing  on 
specific  elements  in  the  July  22, 1999, 
proposed  rule. 

IV.  Notice  of  Hearing 

SAMHSA  and  FDA  believe  the  format 
and  procedures  of  a  public  hearing,  at 
which  interested  persons  can  testify, 
will  provide  an  additional  opportunity 
to  elicit  the  information  needed  to 
evaluate  further  the  July  22, 1999, 
proposed  rule. 

The  public  hearing  is  scheduled  to 
begin  at  9  a.m.  in  Conference  Room  D, 
Neuroscience  Conference  Center,  6001 
Executive  Blvd.,  Rockville,  MD,  20852, 
on  November  1, 1999.  The  presiding 
officers,  H.  Westley  Clark,  M.D.,  J.D., 
M.P.H.,  Director,  Center  for  Substance 
Abuse  Treatment  (CSAT),  Substance 
Abuse  and  Mental  Health  Services 
Administration,  and  David  Lepay,  M.D., 
Director,  Division  of  Scientific 
Investigations,  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration  (FDA),  will  be 
accompanied  by  a  panel  of  FDA, 
National  Institutes  of  Health,  DEA, 
Department  of  Veterans  Affairs,  and 


Office  of  National  Drug  Control  Policy 
employees  with  relevant  expertise. 

Persons  who  wish  to  participate  are 
requested  to  notify  CSAT  of  their 
intention  by  writing  to  CSAT  at  the 
address  specified  above  on  or  before 
October  26, 1999.  To  ensure  timely 
handling,  the  outer  envelope  should  be 
clearly  marked  with  Docket  No.  98N- 
0671  and  the  phrase  "Proposed  Rule 
Public  Hearing."  The  notice  of 
participation  should  contain  the 
interested  person's  name,  address, 
telephone  number,  facsimile  number, 
any  business  or  organizational 
affiliation  of  the  person  desiring  to  make 
a  presentation,  a  brief  summary  of  the 
presentation,  and  the  approximate  time 
requested  for  the  presentation.  CSAT 
and  FDA  may  ask  that  groups  having 
similar  interests  consolidate  their 
comments  as  part  of  a  panel.  CSAT  and 
FDA  will  allocate  the  time  available  for 
the  hearing  among  the  persons  who 
properly  file  notices  of  their  intent  to 
participate.  If  time  permits,  CSAT  and 
FDA  will  allow  interested  persons 
attending  the  hearing  who  did  not 
submit  a  notice  of  participation  in 
advance  to  make  an  oral  presentation  at 
the  conclusion  of  the  hearing.  Finally, 
CSAT  and  FDA  request  that  those 
persons  interested  in  attending  the 
hearing,  but  not  intending  to  testify, 
should  also  notify  CSAT  of  the  their 
intent  to  do  so. 

Persons  who  find  that  there  is 
insufficient  time  to  submit  the  required 
information  in  writing  may  give  oral 
notice  of  participation  by  calling  Mr. 
Robert  Lubran  (telephone  number 
above)  no  later  than  October  29, 1999. 

After  reviewing  the  notices  of 
participation  and  accompanying 
information,  CSAT  and  FDA  will 
schedule  each  appearance  and  notify 
each  participant  by  mail  or  telephone  of 
the  time  allotted  to  the  persons  and  .the 
approximate  time  the  person's  oral 
presentation  is  scheduled  to  begin.  The 
hearing  schedule  will  be  available  at  the 
hearing. 

It  should  be  noted  that  there  are  other 
opportunities  for  all  interested  persons 
to  submit  data,  information,  or  views  on 
the  July  22, 1999,  proposed  rule.  As 
noted  in  July  22, 1999,  notice,  the 
administrative  record  will  remain  open 
until  November  19, 1999.  Persons  who 
wish  to  provide  additional  materials  for 
consideration  are  to  file  these  materials 
in  accordance  with  the  instructions 
provided  in  that  notice. 

The  hearing  is  informal,  and  the  nUes 
of  evidence  do  not  apply.  No  participant 
may  interrupt  the  presentation  of 
another  participant.  Only  the  presiding 
officers  and  panel  members  may 


question  any  person  during  or  at  the 
conclusion  of  a  presentation. 

Dated:  October  12. 1999. 
Nelba  Chavez, 

Administrator,  Substance  Abuse  and  Mental 
Health  Services  Administration. 
[PR  Doc.  9^27299  Filed  10-18-99;  8:45  am] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 

48  CFR  Part  9903 

Cost  Accounting  Standards  Board; 
Notice  of  Open  Public  Meeting  and 
Extertsion  of  Public  Comment  Period 

agency:  Cost  Accounting  Standards 
Board,  Office  of  Federal  Prociu^ment 
Policy,  OMB. 

ACTION:  Notice  of  meeting  and  extension 
of  comment  period. 

summary:  The  Cost  Accounting 
Standards  Board  (CASB)  hereby  extends 
an  invitation  for  interested  parties  to 
attend  an  open  meeting  with  the  Board 
and  its  staff  on  Monday,  December  6, 
1999.  Currently,  the  Board  anticipates 
holding  the  meeting  fi-om  9:00  a.m.  xmtil 
5:00  p.m.  The  meeting  will  be  held  in 
the  auditorium  of  the  General  Services 
Administration,  18th  and  F  Streets,  NW, 
Washington,  DC  20405.  During  this 
meeting,  the  Board  would  like  to  hear 
the  views  of  interested  parties 
concerning  the  regulatory  topics 
covered  in  the  recent  Supplemental 
Notice  of  Proposed  Rulemaking 
(SNPRM-n),  regarding  "Changes  in  Cost 
Accoimting  Practices,"  64  FR  45700 
(8/20/99). 

In  addition,  the  Board  is  extending 
the  public  comment  period  for  the 
SNPRM-n,  64  FR  45700,  until 
November  22, 1999. 
DATES:  The  meeting  will  be  held  on 
December  6, 1999,  from  9:00  a.m.  to 
5:00  p.m.  Due  to  time  considerations, 
individuals  desiring  to  make  a 
presentation  before  the  Board,  must 
notify  the  CASB  staff,  in  writing,  no 
later  than  November  22, 1999.  Public 
comments  on  the  SNPRM-H  must  be 
received,  in  writing,  no  later  than 
November  22, 1999. 

ADDRESSES:  The  meeting  will  be  held  in 
the  auditoriimi  of  the  General  Services 
Administration,  18th  and  F  Streets,  NW, 
Washington,  DC  20405.  Requests  to 
make  a  presentation  at  the  meeting  must 
be  in  writing,  and  must  be  addressed  to 
Cost  Accounting  Standards  Board, 
Office  of  Federal  Prociu-ement  Policy, 
725  17th  Street,  NW,  room  9013. 
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Washington,  DC  20503.  Attn:  CASE 
Docket  No.  99-01.  Public  comments  on 
the  SNPRM-II  should  continue  to 
reference  CASB  Docket  No.  93-0lN(3). 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  C.  Loeb,  Executive  Secretary, 
Cost  Accounting  Standards  Board 
(telephone  202-395-3254). 

SUPPLEMENTARY  INFORMATION:  The  Cost 
Accounting  Standards  Board  will  hold 
an  open  public  meeting  on  December  6, 
1999.  The  purpose  of  this  public 
meeting  will  be  to  hear  the  views  of 
interested  persons  concerning  the 
regulatory  topics  covered  in  the  Board's 
recent  Supplemental  Notice  of  Proposed 
Rulemaking  (SNPRM-II)  regarding 
"Changes  in  Cost  Accounting  Practices" 
64  PR  45700  (8/20/99). 

To  gain  admittance,  individuals 
desiring  to  attend  this  meeting  must 
notify  the  Board's  staff,  in  writing,  at  the 
above  listed  address,  by  the  deadline 
noted.  If  an  individual  desires  to  make 
a  presentation  to  the  Board  at  this 
session,  he  or  she  is  required  to  submit 
a  brief  outline  of  the  presentation  when 
making  the  request.  In  addition,  a  full 
written  statement  must  be  submitted 
one  week  prior  to  the  meeting.  In  lieu 
of  making  an  oral  presentation, 
individuals  may  submit  a  written 
statement  for  the  record.  Due  to  time 
limitations,  the  Board  will  notify 
individuals  of  their  speaking  status 
(time)  prior  to  the  meeting.  Time 
allocations  for  oral  presentations  will 
depend  on  the  number  of  individuals 
who  desire  to  appear  before  the  Board. 

Also,  due  to  various  requests,  the 
Board  is  extending  the  period  for  receipt 
of  public  comments  on  this  SNPRM-II. 
To  be  considered,  comments  must  be 
received  no  later  than  November  22, 
1999. 

Nelson  F.  Gibbs, 

Executive  Director,  Cost  Accounting 
Standards  Board. 

(FR  Doc.  99-27207  Filed  10-14-99:  1:10  pmj 
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DEPARTMENT  CF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  227 

DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

Availability  of  a  Status  Review  of  the 
Atlantic  Salmon  in  the  Gulf  of  Maine 
Distinct  Population  Segment 

AGENCIES:  National  Marine  Fisheries 
Services,  National  Oceanic  and 
Atmospheric  Administration, 
Commerce;  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  A  Biological  Review  Team 
(Team),  consisting  of  National  Marine 
Fisheries  Service  (NMFS)  and  U.S.  Fish 
and  Wildlife  Service  (FWS)  (Services) 
biologists,  has  completed  a  review  of  the 
status  of  Atlantic  salmon  in  the  Gulf  of 
Maine  distinct  population  segment 
(DPS)  (Review  of  the  Status  of 
Anadromous  Atlantic  Salmon  (Salmo 
salar)  under  the  U.S.  Endangered 
Species  Act,  July,  1999). 
DATES:  You  should  request  copies  of  the 
July,  1999,  status  review  bv  November 
18,  1999. 

ADDRESSES:  Requests  should  be 
addressed  to  Mary  Colligan,  NMFS, 
Protected  Resources  Division,  One 
Blackbuim  Drive,  Gloucester, 
Massachusetts.  01930,  or  Paul 
Nickerson,  FWS,  300  Westgate  Center 
Drive,  Hadley,  MA,  01035. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Colligan,  NMFS  (978-281-9116)  or 
Paul  Nickerson,  FWS  (413-253-8615)  at 
the  above  addresses. 
SUPPLEMENTARY  INFORMATION:  The  Team 
has  completed  a  review  of  the  biological 
status  of  Atlantic  salmon  in  the  Gulf  of 
Maine  DPS,  including  an  assessment  of 
the  adequacy  of  protective  measures,  the 
extent  of  implementation  of  these 
measures,  and  the  effect  of  these 
measures  on  Atlantic  salmon  and  their 
habitat.  This  status  review  is  an  update 
to  the  1995  Atlantic  salmon  status 
review  and  indicates  that,  imder  current 
circumstances,  it  is  the  opinion  of  the 
Biological  Review  Team  that  the  Gulf  of 
Maine  DPS  is  in  danger  of  extinction. 

Availability  of  Documents 

You  may  obtain  copies  of  the  July, 
1999,  status  review  from  Mary  Colligan 
or  Paul  Nickerson  (see  ADDRESSES 
section). 


Background  Information 

On  December  18, 1997,  the  Services 
withdrew  a  proposed  rule  to  list  a 
distinct  population  segment  of  Atlantic 
salmon  in  seven  Maine  rivers  as 
"threatened"  under  the  Endangered 
Species  Act  of  1973,  as  amended  (Act) 
(62  FR  66325).  In  reaching  this 
determination,  the  Services  considered 
the  status  of  the  Atlantic  salmon  in  the 
seven  Maine  rivers.  This  evaluation  took 
into  account  the  efforts  made  to  protect 
the  species  including  the  State  of  Maine 
Atlantic  Salmon  Conservation  Plan 
(Conservation  Plan)  for  the  Seven 
Rivers,  private  and  Federal  efforts  to 
restore  the  species,  and  international 
efforts  to  control  ocean  harvest  through 
the  North  Atlantic  Salmon  Conservation 
Organization.  The  Services  determined 
that  these  efforts  substantially  reduced 
threats  to  the  species:  that  the  seven 
rivers  DPS  of  Atlantic  salmon  was  not 
likely  to  become  endangered  in  the 
foreseeable  future;  and  that,  therefore, 
listing  under  the  Act  was  not  wrarranted. 
The  populations  that  constituted  the 
seven  rivers  DPS  were  those  in  the 
Dennys,  East  Machias,  Machias, 
Pleasant,  Narraguagus,  Ducktrap,  and 
Sheepscot  Rivers.  However,  the  Services 
renamed  the  seven  rivers  DPS  the  "Gulf 
of  Maine  DPS"  in  recognition  of  the 
possibility  that  Atlantic  salmon  in  other 
Maine  rivers  could  be  added  to  the  DPS 
in  the  future.  The  Services  stated  that 
Atlantic  salmon  populations  in  other 
rivers  would  be  added  to  the  DPS  if  they 
were  found  to  be  naturally  reproducing 
and  have  historical  river-specific 
characteristics.  The  geographic  area 
within  which  populations  of  Atlantic 
salmon  would  be  likely  to  meet  the 
criteria  for  inclusion  in  the  DPS  was 
identified  as  ranging  from  the  lower 
tributaries  of  the  Kennebec  River  north 
to,  but  not  including,  the  St.  Croix 
River. 

With  the  withdrawal  of  the  proposed 
listing  rule,  the  NMFS  retained  the  Gulf 
of  Maine  DPS  of  Atlantic  salmon  on  its 
list  of  candidate  species,  and  the 
Services  committed  to  maintaining 
oversight  of  the  species.  Specifically, 
the  Services  stated  in  the  withdrawal 
notice  that  the  process  for  listing  the 
Gulf  of  Maine  DPS  would  be  reinitiated 
if:  (1)  An  emergency  which  poses  a 
significant  risk  to  the  well-being  of  the 
Gulf  of  Maine  DPS  is  identified  and  not 
immediately  and  adequately  addressed: 
(2)  the  biological  status  of  the  Gulf  of 
Maine  DPS  is  such  that  the  DPS  is  in 
danger  of  extinction  throughout  all  or  a 
significant  portion  of  its  range;  or  (3)  the 
biological  status  of  the  Gulf  of  Maine 
DPS  is  such  that  the  DPS  is  likely  to 
become  endangered  in  the  foreseeable 
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future  throughout  all  or  a  significant 
portion  of  its  range.  Further,  the 
withdrawal  notice  stated  that  the  - 
circumstances  described  under  (1),  (2), 
and  (3)  could  result  from:  insufficient 
progress  in  implementation  of  the 
Conservation  Plan;  a  failiu*  to  modify 
the  Conservation  Plan  to  address  new 
threat(s)  or  an  increase  in  the  severity  of 
threat(s);  a  failure  to  modify  the 
Conservation  Plan,  if  necessary,  to 
address  threat(s)  facing  any  other 
populations  added  to  the  Gulf  of  Maine 
DPS  in  the  future;  or  the  inability  of  the 
State  of  Maine  to  address  threat{s).  The 
notice  stated  that  a  decision  to  reinitiate 
the  listing  process  generally  would  be 
made  shortly  after  the  end  of  an  annual 
reporting  period. 

In  the  withdrawal  notice,  the  Services 
committed  to  making  the  State  of 
Maine's  annual  report  on  the 
implementation  of  their  Conservation 
Plan  available  for  review  to  the  public 
in  order  to  keep  interested  parties 
informed  and  to  provide  an  opportunity 
for  comment.  The  annual  review  of  the 
Conservation  Plan  was  part  of  the 
Services'  broader  comprehensive  review 
of  the  species'  status  relative  to  the  Act. 
On  January  20, 1999,  the  first  State  of 
Maine  annual  report  on  implementation 
of  the  Conservation  Plan  was  made 
available  for  public  review  and 
comment.  The  Services  published  a 
Federal  Register  notice  on  that  day, 
opening  a  comment  period  imtil  March 
8. 1999.  The  Services  reviewed  all 
public  comments  received  on  the  draft 
annual  report  and  provided  a  simunary 
of  those,  along  with  their  own 
comments,  to  the  State  of  Maine  in 
March  1999.  The  Services  received  a 
final  revised  annual  report  from  the 
State  of  Maine  on  April  13, 1999. 

The  July,  1999,  Atlantic  salmon  status 
review  identifies  changes  in  species 
status,  threats,  and  protection  since  the 
withdrawal  notice.  The  updated  status 
review  states  that,  imder  current 
circiunstances,  it  is  the  opinion  of  the 
Biological  Review  Team  that  the  Gulf  of 
Maine  DPS  is  in  danger  of  extinction. 
The  status  review  also  states  that  there 
are  now  at  least  eight  rivers  in  the  DPS 
range  that  still  contain  functioning 
populations,  but  at  substantially 
reduced  abimdance  levels.  Recent 
survey  work  indicates  that  a  naturally 
reproducing  population  that  contains 
historic-river-specific  characteristics 
also  remains  in  Cove  Brook  and 
therefore  warrants  inclusion  in  the  Gulf 
of  Maine  DPS.  The  FWS  has  designated 
the  Atlantic  salmon  Gulf  of  Maine  DPS 
as  a  candidate  for  listing.  The  FWS  and 
NMFS  will  promptly  begin  preparation 
of  a  proposed  rule  to  list  this  DPS  of 


Atlantic  salmon  under  the  Endangered 
Species  Act. 

Dated:  September  30.  1999. 
Jamie  Rappaport  Clark. 
Director,  U.S.  Fish  and  Wildlife  Service. 

Dated:  October  6, 1999. 
Penelope  D.  Dalton, 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  99-27377  Filed  10-15-99;  4:24  pm] 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Adminlatration 

50  CFR  Part  216 

[Docket  No.  990922260-9260-01 ;  1.0. 
0e3199E] 

RIN  0648-AM84 

Deaignation  of  tha  Cook  Inlat,  Alaaka, 
Stock  of  Bahiga  Whala  aa  Daplatad 
Under  ttia  Marina  Mammal  ProtactkHi 
Act  (MMPA)  and  Raaponaa  to  Patttiona 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Proposed  rule;  request  for 

comments. 

summary:  NMFS  proposes  to  designate 
the  Cook  Inlet  beluga  whale  stock  as 
depleted  under  the  MMPA.  No 
Endangered  Species  Act  (ESA) 
determination  on  listing  this  stock  as  a 
threatened  or  endangered  species  is 
made  at  this  time.  NMFS  will  issue  an 
ESA  determination  within  12  months  of 
NMFS's  receipt  of  the  petition  (April  9, 
1999),  following  the  1999  NMFS  aerial 
survey  and  other  factors  which  may 
affect  such  a  determination.  This  action, 
pursuant  to  the  MMPA,  is  necessary  to 
address  the  sharp  decline  in  the  niunber 
of  Cook  Inlet  beluga  whales.  It  is 
intended  as  a  conservation  measure  to 
reverse  the  decline  and  eventually  to 
rebuild  the  niunbers  within  the  Cook 
Inlet  beluga  whale  stock. 
DATES:  Comments  and  information  must 
be  received  by  December  20. 1999. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Chief,  Marine  Mammal 
Division,  Office  of  Protected  Resources, 
NMFS.  1335  East-West  Highway,  Silver 
Spring,  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Payne,  NOAA/NMFS,  Alaska 
Region,  (907)  586-7235,  or  Brad  Smith, 
NOAA/NMFS,  Alaska  Region, 
Anchorage  Field  Office,  (907)  271-5006. 
SUPPLEMENTARY  INFORMATION: 


Background 

The  beluga  whale,  Delphinaptenis 
leucas,  is  a  small  toothed  whale 
'  inhabiting  arctic  and  subarctic  waters. 
Alaska  contains  five  separate  stocks  of 
beluga  whale,  the  smallest  of  which 
occurs  in  Cook  Inlet  writhin  south- 
central  Alaska.  The  Cook  Inlet  stock  is 
genetically  and  geographically  isolated 
from  the  other  Alaskan  populations  of 
beluga  whales. 

NMFS  has  conducted  annual  surveys 
of  the  Cook  Inlet  beluga  whale  between 
1994  and  1998.  Results  show  a  sharp 
decline  in  estimated  abimdance,  with 
the  1998  estimate  (347  animals)  nearly 
50  percent  lower  than  the  1994  estimate 
(653  animals).  Historical  estimates  of 
abundance  are  not  available;  however. 
Native  himters  have  stated  their  belief 
that  the  stock  niunbered  at  least  1,000 
animals  as  recently  as  the  1980s. 

The  Cook  Inlet  beluga  whale  stock  is 
himted  by  Alaska  Natives.  The 
subsistence  harvest  levels  of  Cook  Inlet 
beluga  whales  have  been  largely 
unreported;  however  the  hunter  groups 
and  some  individual  hunters  have 
provided  NMFS  with  documented 
information  on  the  harvest  for  1994- 
1997.  From  these  data,  NMFS  estimates 
the  total  Cook  Inlet  subsistence  harvest 
at  a  mean  annual  level  of  87  whales 
(including  those  landed  and  struck  and 
lost). 

At  the  current  decline  of  15  percent 
per  year,  the  Cook  Inlet  beluga  whale 
stock  would  be  reduced  to  50  percent  of 
its  ciurent  level  within  5  years.  This 
level  of  removal  is  significant. 

As  a  result  of  the  recent  decline  in 
this  stock,  NMFS  initiated  a  status 
review  of  the  Cook  Inlet  beluga  whale 
stock  with  a  request  for  public  comment 
(63  FR  64228,  November  19,  1998). 
Additionally.  NMFS  received  a  petition 
from  the  State  of  Alaska  on  January  21. 
1999,  to  designate  the  Cook  Inlet  beluga 
stock  as  depleted  under  the  MMPA.  On 
March  3, 1999,  NMFS  received  another 
petition  from  seven  organizations  and 
one  individual  to  list  the  Cook  Inlet 
stock  of  beluga  whale  as  "endangered" 
imder  the  ESA.  This  petition  requested 
emergency  listing  under  section  4(b)(7) 
of  the  ESA,  designation  of  critical 
habitat,  and  immediate  action  to 
implement  regulations  to  regulate  the 
subsistence  harvest  of  these  whales.  On 
March  10, 1999,  NMFS  received  a 
petition  to  designate  the  Cook  Inlet 
stock  of  beluga  whales  as  depleted 
imder  the  MMPA  and  to  list  it  as 
"endangered"  under  the  ESA.  NMFS 
has  determined  <hat  these  petitions 
present  substantial  information  to 
indicate  that  the  petitioned  action  may 
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be  warranted  (64  FR  17347!  April  9, 
1999). 

The  review  process  encompassed  an 
examination  of  the  present  status  and 
health  of  the  species  and  promidgation 
of  reconunendations  for  possible 
designation  imder  the  MMPA  and/or 
ESA.  To  ensure  that  the  status  review 
was  comprehensive  and  based  on  the 
best  available  scientific  data,  NMFS 
presented  a  scientific  review  of  this 
stock  on  March  8-9,  1999,  in 
Anchorage,  Alaska,  and  received  public 
comments  and  recommendations. 
Comments  received  by  NMFS  during 
the  status  review  comment  period  are 
responded  to  in  the  following  section. 

Comments  and  Responses 

Comment  1:  NMFS  received  18 
recommendations  to  act  immediately, 
either  through  an  ESA  listing  or  an 
MMPA  designation,  to  protect  Cook 
Inlet  beluga  whales.  One  less  specific 
comment  recommended  whatever 
action  necessary  to  halt  the  decline. 
Several  commenters  claimed  that  an 
ESA  listing  would  take  longer  than  a 
depleted  designation.  One  noted  the 
timeline  for  issuance  of  a  final  rule  on 
"depleted"  status  in  response  to  a 
petition  may  be  considerably  shortened 
if  the  Secretary  determines  that  there  is 
substantial  information  available  to 
warrant  the  final  status  determination 
and  that  further  delay  would  pose  a 
significant  risk  to  the  stock's  well-being; 
a  niunber  of  other  commenters  claimed 
that  an  ESA  listing  would  be  more 
expeditious  than  an  MMPA  designation. 

Response:  NMFS  agrees  that  timely 
action  is  necessary  to  conserve  Cook 
Inlet  beluga  whales.  Because  Native 
harvest  is  believed  to  be  responsible,  in 
large  part,  for  the  observed  level  of 
decline  in  this  stock's  numbers  since 
1994.  the  immediate  need  to  protect  this 
stock  and  the  comments  received  in 
support  of  an  immediate  ESA  listing  are 
directly  related  to  the  need  to  control 
this  harvest.  The  MMPA  and  ESA  both 
provide  mechanisms  to  limit  a  harvest 
through  regulation;  however,  the 
promulgation  of  regulations  to  govern 
the  Native  harvest  requires  that  the 
species  are  listed  as  threatened  or 
endangered  under  the  ESA  or  as  a 
depleted  stock  under  MMPA.  The 
procediues  required  for  regulations  to 
limit  subsistence  harvest  also  provide 
for  administrative  hearings.  NMFS  does 
not  believe  that  even  an  immediate 
action  to  list  this  stock  would  have 
allowed  sufiicient  time  to  promulgate 
Federal  harvest  restrictions  during  the 
1999  season. 

NMFS  considers  Native  subsistence 
harvests  over  the  last  several  years  a 
significant  factor  in  the  observed 


decline  of  beluga  whales  in  Cook  Inlet. 
Given  the  recent  passage  of  legislation 
that  prohibits  the  subsistence  harvest  of 
beluga  whales  in  Cook  Inlet  until 
October  1,  2000,  unless  that  harvest 
occius  as  part  of  a  cooperative 
agreement  between  NMFS  and  an 
authorized  Alaskan  Native  Organization 
(ANO),  the  designation  of  this  stock  as 
depleted  imder  the  MMPA  provides  the 
most  expeditious  and  appropriate 
Federal  response.  It  protects  the  Cook 
Inlet  beluga  from  overharvest  diuing  the 
period,  prior  to  expiration  of  the 
amendment,  and  eliminates  the  most 
causal  threat  to  the  recovery  of  this 
stock  of  whales,  thereby  allowing  for 
recovery  of  their  niunbers.  However, 
NMFS  recognizes  that  the  legislation 
provides  for  a  temporary  limit  to  the 
harvest.  NMFS  will  work  with  the 
ANOs  to  develop  regulations  and 
cooperative  agreements  as  necessary  to 
ensure  that  overharvest  will  not  occiu  in 
futiu-e  years. 

Because  NMFS  believes  that  the 
maximum  protection  that  can  be 
afforded  this  stock  at  this  time  will  be 
provided  through  the  legislation  and  a 
depleted  designation  and  that  the 
immediate  threat  to  this  stock  is 
removed,  no  determination  on  listing 
this  stock  as  a  threatened  or  endangered 
species  under  the  ESA  is  made  at  this 
time.  NMFS  will  issue  a  determination 
on  ESA  listing  within  12  months  of 
receipt  of  the  petitions.  The  final 
determination  will  include 
consideration  of  the  level  of  removals 
fi-om  the  stock  during  1999,  the  results 
of  the  1999  NMFS  abundance  siuveys, 
the  level  of  total  takes  during  1999,  and 
any  other  factors  which  may  affect  this 
stock.  For  these  reasons,  NMFS  is 
proposing  that  the  stock  be  designated 
as  depleted  under  the  MMPA. 

Comment  2:  One  commenter 
expressed  support  for  a  co-management 
agreement  as  an  interim  way  to  address 
overhimting  and  as  a  way  to 
permanenUy  complement  stringent  ESA 
and/or  MMPA  protective  measures.  At 
least  six  other  commenters  were 
supportive  of  this  in  addition  to  an 
MMPA  or  ESA  designation. 

Two  additional  commenters 
recommended  accomplishing  the 
following  tasks  through  a  co- 
management  process  involving  the  Cook 
Inlet  Marine  Mammal  Council  (CIMMC), 
the  Alaska  Beluga  Whale  Committee 
(ABWC).  NMFS.  and  Cook  Inlet  beluga 
himters: 

(1)  Restriction  of  the  harvest  to  one 
beluga  per  Cook  Inlet  hunter  per  year; 

(2)  Restriction  of  himtingby  non-local 
hunters; 

(3)  Funding  to  CIMMC  to  allow  the 
group  to  effectively  conununicate  with 


himters,  produce  educational  materials, 
meet  regularly,  and  be  meaningfully 
involved  in  harvest  monitoring  and 
research;  and 

(4)  Development  of  a  legal  mechanism 
to  enforce  the  conservation  provisions 
recommended  through  this  co- 
management  process. 

A  ninth  commenter  urged  NMFS  to 
work  with  U.S.  Fish  and  Wildlife 
Service  and  appropriate  Native  groups 
to  develop  a  system  of  co-management. 

Another  commenter  endorsed  the  idea 
of  a  co-management  agreement,  but  only 
following  an  ESA  listing  and  the 
development  of  a  recovery  plan  which 
would  stabilize  the  whales'  population. 

Two  more  commenters  encouraged 
NMFS  to  work  with  ABWC  and  CIMMC 
to  finalize  a  co-management  agreement 
that  would  place  a  moratorium  on 
himting  until  ESA  or  MMPA  regulations 
promoting  Cook  Inlet  beluga  recovery 
are  in  place.  A  final  commenter 
recommended  that  NMFS  work  closely 
with  CIMMC  on  co-management  while 
allowing  for  at  least  a  very  small 
subsistence  take  by  members  of  Cook 
Inlet  area  tribes  under  some  type  of 
permit  system. 

Response:  NMFS  agrees  that  the 
cooperative  management  of  this  stock 
will  provide  an  effective  means  of 
conserving  and  recovering  the  Cook 
Inlet  beluga  while  providing  for 
traditional  subsistence  uses.  The  Alaska 
Region  (AKR)  has  worked  intensively 
with  die  CIMMC  and  ABWC  to  foster 
co-management  of  the  Cook  Inlet  beluga. 
NMFS  believes  that,  in  the  future,  co- 
management  will  provide  for  regidation 
of  this  stock  at  sustainable  levels. 
However,  no  such  agreement  has  been 
signed  at  this  time,  largely  because 
many  Cook  Inlet  hunters  are  unaffiliated 
with  CIMMC  or  the  Cook  Inlet  Treaty 
Tribes,  and  the  ordinances  of  these 
tribes  do  not  apply  to  those  hunters. 
Any  such  agreement  will  include 
harvest  levels,  practices,  enforcement 
mechanisms,  funding,  and  other 
parameters  necessary  to  cooperatively 
manage  the  Cook  Inlet  beluga.  Before  a 
cooperative  agreement  will  be  signed  by 
the  NMFS,  Department  of  Commerce, 
the  action  will  be  analyzed  under 
applicable  provisions  of  the  National 
Environmental  Policy  Act. 

Comment  3:  One  commenter 
recommended  that  NMFS  begin  to 
explore,  with  the  Alaska  congressional 
delegation,  the  ABWC,  the  CIMMC.  and 
others,  amending  the  MMPA  to  limit  the 
allowable  subsistence  harvest  take  in 
Cook  Inlet. 

Response:  Several  of  these 
organizations  and  various  petitioners 
approached  the  Alaska  delegation  on 
this  issue.  As  a  result,  legislation  was 
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recently  passed,  which  states  that  the 
taking  of  a  Cook  Inlet  beluga  whale 
under  the  exemption  provided  in 
section  101(b)  of  the  MMPA  between 
the  date  of  the  enactment  and  October 
1,  2000.  shall  be  considered  a  violation 
of  such  Act  unless  such  taking  occurs 
pursuant  to  a  cooperative  agreement 
between  the  NMFS  and  affected  Alaskan 
Native  Organizations. 

Comment  4:  Six  commenters 
recommended  that  NMFS  take 
immediate  action  to  ban  commercial 
sale  of  beluga  meat.  Five  of  these  six 
commenters  recommended  that  the  first 
step  toward  this  action  is  a  definition  of 
wasteful  take  of  beluga  whales.  These 
commenters  felt  that  this  action  is 
needed  before  any  subsistence  harvest 
resumes. 

Another  commenter  reconunended. 
more  specifically,  prohibition  of  the  sale 
and  commercial  use  of  muktuk  from 
Cook  Inlet  belugas.  This  commenter 
suggested  that  NMFS  work  with  ABWC 
and  CIMMC  to  develop  a  definition  of 
commercial  use  that  clearly  allows  true 
subsistence  use  and  does  not  allow 
hunting  for  money. 

An  eighth  commenter  suggested  a  ban 
on  sale  of  beluga  meat  by  regulation 
under  the  ESA  (16  U.S.C.  1539(e){4)l. 

A  final  commenter  reconmiended  that 
NMFS  restrict  the  sale  of  beluga  parts 
only  to  those  Cook  Inlet  villages  with  a 
tradition  of  taking  belugas  from  the 
Inlet. 

Response:  NMFS  believes  that  it 
would  be  difficult  to  try  to  delineate 
between  non-wasteful  and  wasteful  take 
by  quantifying  customary  and 
traditional  Cook  Inlet  beluga  harvest 
practices.  No  present  mechanism  exists 
to  describe  how  these  practices  should 
be  evaluated.  The  Cook  Inlet  beluga 
hunters  come  from  many  Alaskan 
villages,  each  of  which  may  have  its 
own  traditional  means  of  harvest.  While 
some  tribes  have  traditionally  utilized 
beluga  whale  muktuk.  skin,  and  meat, 
others  retain  only  the  muktuk.  Both 
practices  may  be  considered  traditional. 
NMFS  believes  that  the  quantification  of 
customary  and  traditional  practices  to 
discern  wasteful  and  non-wasteful 
practices  is  an  issue  to  be  addressed  in 
close  consultation  with  the  Alaska 
Native  commimity.  and  hopefully 
through  a  cooperative  management 
process. 

With  regard  to  a  ban  on  the 
commercial  sale  of  beluga  whale  meat. 
NMFS  agrees  that  commercial  sale  of 
this  stock  is  not  desirable.  Recent 
legislation  (Stevens'  Amendment  to  the 
MMPA).  limits  the  Alaska  Native 
subsistence  harvest  through  the  year 
2000:  therefore,  no  sale  of  Cook  Inlet 
belugas  is  taking  place  at  this  time. 


Comment  5:  Five  commenters 
recommended  an  immediate,  temporary 
moratorium  on  the  harvest  until  NMFS 
determines  what  harvest  the  population 
can  sustain  and  until  an  enforceable 
regulatory  scheme  is  in  place. 

Three  commenters  recommended  a 
moratorium  for  the  upcoming  season  to 
provide  the  population  an  opportunity 
to  stabilize.  Two  conunenters 
(previously  mentioned  in  the  co- 
management  section)  recommended  a 
moratorium  through  co-management 
until  promulgation  of  ESA/MMPA 
regulations. 

One  commenter  recommended  that  a 
moratoriimi  be  declared  pending  (1) 
completion  of  the  status  review,  (2) 
further  clarification  of  the  beluga  whale 
status,  and  (3)  adoption  of  whatever 
effective  conservation  measures  are 
necessary  to  reverse  the  present  decline. 
A  final  commenter  recommended  a 
moratorium  on  hunting  of  beluga 
whales  with  no  mention  of  harvest 
resumption. 

Response:  Recent  legislation  has 
restricted  beluga  whale  hunting  in  1999 
and  2000  to  only  that  done  under  a 
cooperative  management  agreement 
between  NMFS  and  an  ANO.  NMFS 
intends  to  authorize  the  resumption  of 
Native  harvest  only  at  very  reduced 
levels  that  assure  that  the  stock  cem 
recover. 

Comment  6:  Three  commenters 
recommended  that  NMFS  immediately 
issue  regulations  requiring  tagging/ 
reporting  of  beluga  whales  that  are 
harvested  in  any  futiue  subsistence 
hunt.  Two  additional  commenters  said 
that,  at  a  minimum,  a  tagging/reporting 
provision  should  be  part  of  a 
management/recovery  plan. 

Response:  NMFS  agrees!  On  May  24. 
1999,  NMFS  promulgated  regulations 
under  section  109(i)  of  the  MMPA  to 
require  the  marking  and  reporting  of 
beluga  whales  harvested  from  Cook  Inlet 
(64  FR  27925).  Under  these  regulations. 
Native  hunters  are  required  to  collect 
the  lower  left  jawbone  from  beluga 
whales  harvested  in  Cook  Inlet  and  to 
report  certain  information  to  NMFS.  The 
jawbone  and  supporting  information 
will  enable  NMFS  to  better  determine 
the  number  of  beluga  whales  taken  in 
the  subsistence  harvest,  their  age  and 
sex  category,  and  the  potential  effects  of 
the  harvest  on  the  Cook  Inlet  beluga 
whale  stock. 

Comment  7:  Several  commenters 
recommended  that  NMFS  continue 
working  with  the  state  to  delete  critical 
Cook  Inlet  beluga  whale  habitat  from 
future  oil  and  gas  leasing. 

Response:  NMFS  has  responded  to  the 
State  of  Alaska,  Division  of  Oil  and 
Gas's  proposed  Cook  Inlet  area-wide 


sale  by  recommending  the  deletion  of 
certain  tracts  within  areas  of  upper  Cook 
Inlet  with  known  concentrations  of 
beluga  whales.  These  areas  may  be 
important  habitat  for  feeding/nutrition, 
calving,  molting,  and  mating,  as  well  as 
being  sites  for  traditional  subsistence 
harvest.  The  leasing  of  the  tracts  in 
question  was  recently  halted  by  court 
action.  In  addition,  NMFS  will  continue 
to  work  with  the  State  of  Alaska  to 
evaluate  the  effects  of  oil  and  gas 
activities  on  beluga  whales. 

Comment  8:  NMFS  should  implement 
an  incidental  take  regulatory  process  to 
require  oil  industry  operations  to  obtain 
permits  before  conducting  seismic 
activities,  siting  drill  platforms  or 
drilling  wells  in  Cook  Inlet. 

Response:  Section  101(a)(5)(A)  of  the 
MMPA  directs  the  Secretary  of 
Commerce  to  allow,  upon  request  by 
U.S.  citizens,  engaged  in  a  specific 
activity  (other  than  commercial  fishing) 
in  a  specified  geographical  region,  the 
incidental,  but  not  intentional,  taking  of 
small  numbers  of  marine  mammals,  if 
certain  findings  are  made.  NMFS  has 
implemented  a  program  for  such 
audiorizations,  which  require  that  the 
level  of  incidental  take  have  only 
negligible  impacts  to  the  population  and 
have  no  unmitigablo  adverse  effect  on 
the  availability  of  marine  mammals  for 
traditional  Native  subsistence.  These 
authorizations  include  provisions  for 
monitoring  and,  where  subsistence  may 
be  impacted,  measures  to  mitigate  any 
effect  on  this  use  and  to  coordinate  with 
the  affected  Native  commimity. 

Comment  9:  NMFS  should  ensure  that 
tissue  samples  are  collected  from  100 
percent  of  the  landed  whales  harvested 
in  the  future. 

Response:  NMFS  agrees  and,  as 
previously  described,  NMFS  has 
promulgated  regulations  under  the 
MMPA  section  109(i)  requiring  the 
marking,  tagging,  and  reporting  of 
belugas  harvested  from  Cook  Inlet. 
These  regulations  require  that  the  lower 
left  jawbone  from  all  harvested  whales 
be  collected  by  hunters  and  submitted 
to  NMFS.  This  will  provide  important 
management  information,  including  the 
age  and  sex  of  the  whale  and  its  genetic 
profile. 

Comment  10:  Additional  studies  on 
beluga  tissue  samples  should  be 
conducted  to  determine  the  effect  of 
polyaromatic  hydrocarbons  on  the 
genetics  of  beluga  whales. 

Response:  At  this  time,  NMFS  does 
not  plan  to  conduct  research  on  the 
effects  of  polyaromatic  hydrocarbons  on 
beluga  whale  genetics.  However,  on- 
going research  on  these  whales  includes 
tissue  sampling  and  archival  under  the 
Alaska  Marine  Mammal  Tissue  Archival 
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Project  (AMMTAP).  This  project 
includes  a  long  term  tissue  bank 
maintained  at  the  National  Institute  of 
Science  and  Technology.  These  tissues 
allow  future  research  on  this  subject. 
Additionally,  NMFS  is  currently 
evaluating  tissue  collection  protocols 
and  analjrtical  procedures  under  the 
AMMTi^  to  see  if  methodologies  may 
allow  for  some  determination  of 
hydrocarbon  exposure  among  this  stock. 

Commentl  1 :  Although  supportive  of 
the  efforts  by  NMFS  to  provide 
observers  to  monitor  Cook  Inlet  gillnet 
fisheries,  the  remaining  Cook  Inlet 
fisheries  that  are  not  cxirrently  classified 
in  the  MMPA  Ust  of  Fisheries  (LOF) 
should  be  reviewed  to  determine  if  they 
should  be  reclassified  as  Category  I  or  II 
fisheries. 

Response:  The  level  of  marine 
mammal  injury  or  mortality  caused 
incidental  to  commercial  fishing  is 
reviewed  annually  by  NMFS  relative  to 
the  abundance  of  each  marine  mammal 
stock.  Thus,  all  commercial  fisheries  are 
reviewed  on  an  annual  basis  for 
justification  of  their  categorization. 
According  to  the  most  recent  LOF  (64 
FR  9067),  all  Cook  Inlet  fisheries  other 
than  the  salmon  set  and  drift  gillnet 
fisheries  (which  are  Category  11)  warrant 
placement  into  Category  III  (a  remote 
likelihood  of  causing  serious  injury  or 
mortality  to  marine  mammals). 

Comment  12:  NMFS  should  require 
consultation  before  state  or  Federal 
agencies  take  action  that  would  affect 
the  fisheries  upon  which  the  beluga 
whale  relies. 

Response:  NMFS  reviews  and 
comments  on  all  fishery  management 
plans  under  the  Magnuson-Stevens 
Fishery  Management  and  Conservation 
Act  (Magnuson-Stevens  Act).  These 
plans  include  habitat  provisions.  NMFS 
staff  will  make  any  appropriate 
recommendations  necessary  to  protect 
Cook  Inlet  beluga  whales.  Additionally, 
the  Essential  Fish  Habitat  (EFH) 
mandates  of  the  Magnuson-Stevens  Act 
require  any  Federal  action  agency 
conducting  an  activity  which  may 
adversely  affect  EFH  to  consult  with 
NMFS  regarding  the  potential  effects  of 
their  actions  on  EFH. 

If  beluga  whales  were  listed  under  the 
ESA,  section  7  of  that  act  will  require 
Federal  action  agencies  to  considt  with 
NMFS  whenever  any  activity  which 
they  conduct,  permit,  or  fund  may  affect 
the  species.  As  a  depleted  stock,  NMFS 
may  develop  or  implement  conservation 
or  management  measures  to  alleviate 
any  impacts  on  areas  of  ecological 
significance  to  the  Cook  Inlet  beluga 
whale.  Under  Section  112  (e)  of  the 
MMPA,  such  measiu^s  shall  be 
developed  and  implemented  after 


consultation  with  the  Marine  Mammal 
Commission  and  the  appropriate 
Federal  agencies  and  after  notice  and 
opportimity  for  public  comment. 
Therefore,  under  either  act  there  are 
consultation  provisions  provided  for 
stocks  that  are  either  depleted  (MMPA), 
or  endangered  or  threatened  (ESA). 
Comment  13:  NMFS  should  work 
with  State  fish  regulators  to  ensure  Cook 
Inlet  beluga  food  requirements  are  being 
met. 

Response:  The  State  of  Alaska, 
Department  of  Fish  and  Game  (ADFG) 
has  offered  their  assistance  in 
responding  to  the  decline  of  the  Cook 
Inlet  beluga  whale.  Issues  or  concerns 
regarding  the  State's  fisheries 
management  and  the  health  and 
recovery  of  the  Cook  Inlet  beluga  whales 
would  be  discussed  between  NMFS  and 
ADFG  fish  management. 

Comment  14:  NMFS  should  analyze 
the  role  of  available  food  sources  in  the 
precipitous  decline  of  belugas  in  Cook 
hxlet. 

Response:  NMFS  is  ciurently 
conducting  a  study  to  obtain  life  history 
information  on  this  stock.  Data  are  being 
systematically  collected  on  stock  size, 
genetics,  migratory  patterns  and 
distribution  of  beluga  whales  within 
Cook  Inlet  as  well  as  data  on  the  age, 
and  stock  structure,  mortalities 
(including  harvest)  data,  and  growth. 
These  are  fundamental  to  designing  a 
management  program  which  will 
recover  the  stock  and  provide  continued 
opportunity  for  Native  harvest.  Initial 
review  of  fisheries  data  for  Cook  Inlet, 
from  State  salmon  management,  does 
not  show  strong  correlation  between  nm 
strength  and  beluga  whale  numbers. 
Other  non-commercial  species  of  fish, 
such  as  eulachon,  may  be  important  to 
the  diet  of  beluga  whales,  however  there 
is  limited  information  on  the  occurrence 
of  these  fish  in  Cook  Inlet  in  recent 
years.  NMFS  will  continue  to  assess  the 
nutritive  requirements  of  this  stock  in 
our  research  and  management  planning. 

Comment  15:  NMFS  should 
coordinate  with  State  and  Federal 
agencies  to  determine  the  effects  of 
logging  activities  on  food  sources  . 

Response:  Comment  noted.  NMFS  is 
imaware  of  any  logging  activities  which 
have  been  shown  to  directly  impact 
belugas  or  their  prey  species.  Also,  only 
private  land  is  ciurently  logged  in  Cook 
Inlet,  and  NMFS  does  not  believe 
additional  measures  are  required  to 
assess  and  respond  to  these  activities. 

Comment  16:  The  cumulative  impact 
of  pollution  sources  need  to  be 
considered  in  management  decisions. 

Response:  NMFS  will  continue  to 
sample  beluga  tissue  for  the  Alaska 
Marine  Mammal  Tissue  Archival 


Project.  Tissue  samples  will  also 
routinely  be  sent  to  the  NMFS's    - 
Northwest  and  Alaska  Fisheries  Science 
Center  for  contaminant  analysis. 
Additionally,  NMFS  regularly 
coordinates  with  the  U.S. 
Environmental  Protection  Agency,  the 
Alaska  Department  of  Environmental 
Conservation,  and  citizen's  advocacy 
groups  concerning  pollutants  in  Cook 
Inlet.  Through  these  efforts,  we  believe 
NMFS  managers  will  be  alert  to  issues 
concerning  pollutants  and  their 
cumulative  effects. 

Comment  1 7:  NMFS  should  provide 
for  more  enforcement  of  regulations 
prohibiting  harassment  of  beluga 
whales. 

Response:  While  more  enforcement 
would  allow  broader  coverage  of  Cook 
Inlet,  we  believe  the  cmrent  level  of 
NMFS  enforcement,  along  with 
supporting  enforcement  through  the 
U.S.  Fish  and  Wildlife  Service  and  the 
Alaska  State  Troopers,  is  adequate  to 
respond  to  the  issue  of  harassment.  The 
harassment  of  beluga  whales  is  largely 
confined  to  waters  near  Anchorage, 
where  such  events  are  reported. 
Additionally,  NMFS  has  developed 
criteria  for  commercial  whale  watching 
tours  designed  to  minimize  harassment. 
NMFS  will  remain  proactive  in  alerting 
this  industry  to  harassment  issues  and 
the  prohibitions  imder  Federal  law.  At 
this  time,  there  are  no  commercial 
whale  watching  operations  in  upper 
Cook  Inlet. 

Comment  18:  Education  efforts  for 
recreational  boaters,  tourism  operators 
and  shipping  companies  should  be 
increased. 

Response:  Comment  noted,  see  above 
response. 

Comment  19:  NMFS  shoiUd  compile 
data  on  vessel  traffic  to  determine  if 
additional  regulations  are  necessary  to 
protect  beluga  whales  fi-om  impacts  of 
vessel  noise  and  abundance. 

Response:  Comment  noted.  Beluga 
whales  are  commonly  found  in  areas 
with  high  commercial  shipping  activity 
and  have  shown  tolerance  for  fi«quent 
passages l)y  large  vessels.  High  speed 
recreational  watercraft,  such  as  jet  skis 
and  ski  boats,  may  distiu'b  belugas  and 
result  in  some  displacement  from 
feeding  areas.  NMFS  will  monitor  such 
use  and  would  consider  actions  if  it  was 
shown  to  have  a  significant  adverse 
effect  on  these  whales. 

Comment  20:  Construction  projects 
should  be  reviewed  by  NMFS  to  ensiu« 
that  potential  threats  are  minimized. 

Response:  Comment  noted.  NMFS's 
Habitat  Conservation  Division  routinely 
reviews  construction  throughout  south 
central  Alaska  and  makes 
recommendations  necessary  to 
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minimize  or  avoid  impact  to  our  Federal 
trust  resoiirces,  including  beluga 
whales. 

Comment  21:  NMFS  must  commit 
resources  to  monitoring  the  populations 
and  enforcing  regulations. 

Response:  NMFS  agrees.  The  1999 
budget  includes  funds  for  the 
monitoring  of  upper  Cook  Inlet  waters 
during  the  harvest  season.  We  are 
continuing  to  develop  plans  for  the 
cooperative  management  of  the 
subsistence  use  of  this  stock  with 
Alaska  Natives;  any  cooperative 
agreements  must  provide  enforcement 
mechanisms,  and  must  recognize  the 
authority  of  the  NMFS  in  such 
enforcement. 

Two  additional  commenters 
recommended  that  NMFS  continue 
conducting  Cook  Inlet  beluga 
population  and  distribution  surveys  and 
further  monitor  risks  to  their  health 
from  other  sources  (such  as  pollution, 
habitat  loss,  possible  changes  in  food 
availability  and  disturbance). 

Response:  Comment  noted.  NMFS 
intends  to  continue  research  in  these 
matters. 

Comment  23:  One  individual 
recommended  formalizing  rescue 
protocol  for  strandings  of  beluga  whales 
in  Tumagain  Arm. 

Response:  NMFS  has  a  marine 
mammal  stranding  event  program 
within  the  State  of  Alaska.  This  program 
brings  Federal,  State,  and  private 
interests  together  in  responding  to 
marine  mammal  strandings.  Because 
live  strandings  do  occiir  in  upper  Cook 
Inlet,  NMFS  developed  a  response  plan 
for  these  waters.  We  will  seek  to 
improve  this  response  plan  as  we  learn 
more  about  these  whales  and  response 
technology,  and  will  involve  both  the 
public  and  private  assets,  such  as  the 
Seward  Sealife  Center. 

Comment  24:  One  commenter 
suggested  that  it  would  be  helpful  if 
NMFS  could  shed  more  light  on  Cook 
Inlet  beluga  movement  during  winter, 
perhaps  through  satellite  tagging  or 
siugically  implanted  tags,  if  technically 
and  practically  possible. 

Response:  NMFS  has  plans  to  place 
satellite  tags  on  Cook  Inlet  belugas  in 
1999.  2000  and  2001.  Similar  satellite 
tags  previously  placed  on  the  beluga 
whales  have  lasted  up  to  four  months. 
To  determine  early  winter  movements, 
NMFS  plans  on  tagging  belugas  in  late 
summer/early  fall  during  the  next  few 
years.  Winter  surveys  were  done  in 
1997,  showing  some  belugas  still  in 
Cook  Inlet.  We  plan  to  conduct  winter 
surveys  in  the  future. 

Comment  25:  One  commenter 
questions  NMFS'  survey  methodologies 
and  recommends  investigation  into  the 


siirvey  design  and  implementation  of 
more  consistent  surveying. 

Response:  NMFS  has  flown  aerial 
surveys  in  Cook  Inlet  consistently  for 
the  last  5  years  {since  1994)  during  the 
month  of  Jime.  These  surveys  provide  a 
thorough  coverage  of  the  coast  of  Cook 
Inlet  (1,388  km)  for  all  waters  vsrithin 
approximately  3  km  of  shore.  In 
addition,  there  were  1,320  km  of 
systematic  transects  flown  across  the 
Inlet.  Most  of  upper  Cook  Inlet  is 
surveyed  three  times,  in  particular  the 
Susitna  Delta  where  large  groups  of 
belugas  are  foimd.  The  month  of  Jtme  is 
the  time  when  whales  are  most 
abundant  in  Cook  Inlet. 

Comment  26:  One  commenter 
recommended  that  Cook  Inlet  beluga 
whale  critical  habitat  be  identified  and 
that  no  commercial  activity/ 
development  occm-  within  5  miles  of 
critical  habitat  areas. 

Response:  NMFS  has  recommended  to 
the  State  of  Alaska  that  areas  within  5 
miles  of  several  rivers  entering  the 
upper  Inlet,  which  are  known  areas  of 
beluga  concentrations,  be  deleted  from 
the  proposed  Cook  Inlet  Oil  and  Gas 
Lease  Sale.  Further,  as  a  depleted  stock, 
NMFS  may  develop  or  implement 
conservation  or  management  measures 
to  alleviate  any  impacts  on  areas  of 
ecological  significance  to  that  stock  of 
marine  manunal.  Under  section  112  (e) 
of  the  MMPA,  such  measures  shall  be 
developed  and  implemented  after 
consultation  with  the  Marine  Mammal 
Commission  and  the  appropriate 
Federal  agencies  after  notice  and 
opportimity  for  public  comment. 

Ijf  the  stock  were  to  be  listed  imder  the 
ESA,  section  4  of  that  act  requires  the 
Secretary  to  designate  any  habitat 
considered  to  be  critical  habitat.  Section 
7  of  the  ESA  also  requires  Federal  action 
agencies  to  consult  with  NMFS  or  the 
U.S.  Fish  and  Wildlife  Service 
whenever  any  activity  which  they 
conduct,  permit,  or  fund  may  affect  a 
species  listed  under  that  act. 

Therefore,  under  either  act,  there  are 
consultation  provisions  to  address 
activities  that  may  affect  beluga  whale 
habitat  throughout  Cook  Inlet  provided 
that  the  stocks  are  either  depleted 
(MMPA),  or  endangered  or  threatened 
(ESA). 

The  Depleted  Determination 

Section  3  of  the  MMPA  (16  U.S.C. 
1362(1))  defines  the  term  "depleted"  as 
meaning  any  case  in  which 

(A)  the  Secretary,  after  consultation 
with  the  Marine  Mammal  Commission 
and  the  Committee  of  Scientific 
Advisors  on  Marine  Mammals*  *  * 
determines  that  a  species  or  population 


stock  is  below  its  optimum  sustainable 
population  (OSP);  or 

(B)  a  state,  to  which  authority  for  the 
conservation  and  management  of  a 
species  or  population  stock  is 
transferred*  *  *  determines  that  such 
species  or  stock  is  below  its  OSP;  or 

(C)  a  species  or  population  stock  is 
listed  as  an  endangered  species  or  a 
threatened  species  imder  the 
Endangered  Species  Act  of  1973. 

Section  3  of^the  MMPA  defines  OSP 
as:  with  respect  to  any  population  stock, 
the  number  of  animals  which  will  result 
in  the  maximum  productivity  of  the 
population  or  the  species,  keeping  in 
mind  the  optimum  carrying  capacity  of 
the  habitat  and  the  health  of  the 
ecosystem  of  which  they  form  a 
constituent  element.  

NMFS  regulations  at  50  CFR  216.3 
define  OSP  as:  a  population  size  which 
falls  within  a  range  from  the  population 
level  of  a  given  species  or  stock  which 
is  the  largest  supportable  within  the 
ecosystem  (K)  to  the  population  level 
that  results  in  maximum  net 
productivity  (MNPL).  Maximiun  net 
productivity  is  the  greatest  net  annual 
increment  in  population  numbers  or 
biomass  resulting  from  additions  to  the 
population  due  to  reproduction  and/or 
losses  due  to  natural  mortality. 

Historically,  MNPL  has  been 
expressed  as  a  range  of  values  (generally 
50-70  percent  of  K)  determined 
theoretically  by  estimating  what  size 
stock  in  relation  to  the  original  stock 
size  will  produce  the  maximum  net 
increase  in  population  (42  FR  12010, 
March  1. 1977).  In  1977,  the  midpoint 
of  this  range  was  used  to  determine  if 
a  stock  was  depleted  (42  FR  64548, 
December  27, 1977).  The  60-percent 
value  was  supported  in  the  final  rule 
governing  the  taking  of  marine 
mammals  incidental  to  commercial 
fishing  operations  (45  FR  72178, 
October  31, 1980). 

Determination  of  "Population  Stock"  or 
"Stock"  Under  the  MMPA 

To  designate  the  Cook  Inlet 
population  of  beluga  whales  as  a 
depleted  stock  imder  the  MMPA,  it 
must  qualify  as  a  "population  stock"  or 
"stock".  Section  3(11)  of  the  MMPA 
defines  "population  stock"  or  "stock"  as 
a  group  of  marine  mammals  of  the  same 
species  or  smaller  taxa  in  a  common 
spatial  arrangement  that  interbreed 
when  mature.  Although  this  definition 
is  in  part  a  legal  concept,  stocks, 
species,  and  populations  are  biological 
concepts  that  must  be  defined  on  the 
basis  of  the  best  scientific  data  available. 

NMFS  has  considered  several  lines  of 
evidence  regarding  the  population 
structure  of  Cook  Inlet  beluga  whales. 
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Dis^bution  of  Beluga  Whales  Within         surveyed  most  years  and,  along  with  Image  sizes  were  measured  for  1.218 

Coolc  Inlet  offshore  transects,  systematic  surveys  whales  from  70  different  passes  over 

The  summer  or  open  water  encompassed  1 3-29  percent  of  the  whale  groups.  Groups  for  which  the 

distribution  of  Cook  Inlet  beluga  whales      ^"^"^  ^i^'^Vi    *  u    u  i  u  average  image  size  was  not  measured 

is  considered  to  be  largely  confined  to        .   Nearly  all  of  the  beluga  whales  seen  were  given  the  average  correcUon  factor 

waters  of  Cook  Inlet  (Laidre  et  al.  1 999).      '"  ^°°*^  "*'®i  •"  June/July  were  from  the  other  groups.  Group  sizes  were 

Analysis  of  aerial  surveys  for  beluga  concentrated  m  a  few  dense  groups  in  esUmated  as  the  product  of  the  count 

whales  and  other  survey  data  for  the  shallow  areas  near  river  mouths.  The  the  correction  factor  for  whales  missed 

northern  Gulf  of  Alaska  suggests  no  ^'^f^  concentration  (generally  1 20-300  underwater,  and  the  correction  factor  for 

large,  persistent  groups  of  beluga  whales    ^^t      ^  t         """""^^   ,    ^^"^  ^°^^}^^  whales  missed  due  to  video  resolution, 

exists  other  than  in  Cook  Inlet.  This  m  the  northern  portion  of  upper  Cook  jhese  esUmated  group  sizes  were  used 

distribution  pattern  is  consistent  with         ^1«^'  "» "»«  Susitna  River  delta  or  Knik  j^  the  abundance  calculations 
western  and  Arctic  beluga  whale  stocks      A™.  Another  group  (10-50  whales)  has  ,    u     j  .•      .       r 

in  Alaska,  which  are  highly  philopatric      been  consistently  found  between  Annual  abundance  estimates  of 

to  discrete  coastal  summering  areas.  Chickaloon  River  and  Point  Possession.  '^  "8?  '^'^^^^  >°  Cook  talet  were 

Additionally,  the  Cook  Inlet  area  is  Smaller  groups  (generally  <20  whales)  calculated  based  on  counts  made  by 

physically  separated  from  the  remaining     occasionally  occurred  in  Tumagain  ««"«'  .  f  r^''  ^^  P°!iP  ^'^^  . . 

four  Alaskan  beluga  whale  stocks  by  the     Arm.  Kachemak  Bay,  Redoubt  Bay  (Big  f^*^™^^^'^  ^""^  ««"^  video  recordings. 

Alaskan  Peninsula,  which  may  act  as  a       River),  and  Trading  Bay  (McArthur  Whale  group  sizes  examined  m  the 

partial  barrier  restricting  movement  River).  Over  the  past  three  decades.  videos  were  corrected  for  subsurface 

between  stocks  there  have  been  decreases  in  sightings  of  animals  (availability  bias)  and  animals 

Genetic  profiles  have  been  obtained         beluga  whales  both  in  offshore  areas  and  y}^^  "^^^  at  the  surface  but  were  missed 

from  approximately  470  beluga  whales       in  lower  Cook  Inlet.  (detection  bias).  A  formula  for 

in  Alaska  and  Canada,  including  64  Abundance  Estimates:  Videotapes  of  estunating  group  sizes  from  counts  by 

animals  from  Cook  hilet.  Mitochondrial      beluga  whale  groups  were  collected  aenal  observers  was  developed  by 

DNA  analysis  of  these  animals  found  concurrenUy  with  counts  made  by  regression  of  the  counts  and  an 

the  Cook  Inlet,  Bristol  Bay  eastern  observers  during  the  aerial  surveys  from  interaction  term  based  on  encounter  rate 

Chukchi  Sea,  eastern  Bering  Sea,  and  1994-98.  The  surveys  conducted  in  (whales  per  second  during  counting  of 

Beaufort  Sea  beluga  stocks  are  all  1993  were  not  used  in  the  following  »  group)  against  the  group  sizes 

significantly  different  from  each  other        abundance  estimation  analysis  because  estimated  from  the  videos. 
(O'Corry-Crowe  and  Dizon,  1999).  Of          ^^i^  techniques  were  still  being  Significant  effects  of  encounter  rate 

these,  the  Cook  Inlet  whales  were  fountl     developed  in  that  year.  From  these  were  either  positive  or  negative, 

to  be  the  most  distinct.  aerial  video  tapes.  165  counts  of  54  depending  on  the  obser%rer.  Logistic 

Based  on  the  best  available  whale  groups  were  made.  A  correction  regression  was  used  to  estimate  the 

information,  NMFS  has  determined  that     formula  was  used  to  accoimt  for  whales  probability  that  entire  groups  were 

beluga  whales  in  Cook  Inlet  are  a  missed  underwater.  A  correction  for  missed  during  the  systematic  surveys, 

population  stock  or  stock  as  defined  by       whales  missed  due  to  video  resolution  Some  whale  groups  may  have  been 

the  MMPA.  was  developed  by  using  a  second  video  missed  by  both  primary  observers,  but 

c„_ ,    fir-.*       e         _».•  camera  with  a  telephoto  lens  focused  on  these  would  have  constituted  only  1.5 

nSf7iwr™°"«  ^PP        *  ■  «  portion  of  the  field  of  view  obtained  percent  of  the  total  estimate.  Abundance 

uepieiea  ueierminanon  ^y  the  counting  video.  Whale  images  in  estimates  were  653  (CV  =  0.43)  in  June 

Aerial  Surveys:  Surveys  of  beluga  this  magnified  view  were  matched  to  1994,  491  (CV  =  0.44)  in  July  1995,  594 

whales  in  Cook  Inlet,  Alaska,  were  whales  in  the  counting  video  and  the  (CV  =  0.28)  in  June  1996,  440  (CV  = 

flown  during  June/July  of  1993-98.  The      missed  whales  were  noted.  Whales  were  0.14) in  June  1997,  and  347  (CV  =  0.29) 

surveys  provided  a  thorough  coverage  of    missed  either  because  their  image  size  in  June  1998.  The  latest  (1998)  Nmm 

the  1,388  kilometer  (km)  coastal  area  of      fell  below  the  resolution  of  the  video  or  estimate  is  273  and  Nbc  =347.  Monte 

the  inlet  and  have  included  up  to  1,500      because  two  whales  surfaced  so  close  to  Carlo  simulations  indicate  a  71-percent 

km  of  offshore  transects.  Coastal  each  other  that  their  images  ran  probability  that  a  40-percent  decline 

transects  were  flovra  1.4  km  (0.7  nm)  together.  The  correction  method  that  occurred  between  the  June  1998 

fit)m  the  tideline,  covering  most  of  the        resulted  depended  on  knowing  the  abundance  survey  of  the  Cook  Inlet 

area  within  3  km  of  shore.  Therefore,  average  whale  image  size  in  the  stock  of  beluga  whales  and  the  June 

100  percent  of  the  coastal  areas  were  coimting  videos.  1994  survey. 

Table  1.  Estimated  Abundance  of  Beluga  Whales  in  Cook  Inlet,  Alaska 

(The  CV  of  each  estimate  is  in  parentheses.) 

Section 1994  1995  1996  1997  1998 

Northwest , 580  (0.47)        444  (0.48)        542  (0.30)        362  (0.09)        292  (0.32) 

Northeast „ 48  (1 .08)  31  (0.43)  52  (0.37)  76  (0.69)  55  (0.60) 

South  ...,..„ i .- 25  (0.19)  17  (0.43)  0  (0.00)  2  (0.43)  0  (0.00) 

'    Total ..-. 653  (0.43)        491  (0.44)        594  (0.28)        440  (0.14)        347  (0.29) 


Depleted  Determination  Sununary 

NMFS  regulations  at  50  CFR  216.3 
define  DSP  as  a  population  size  that 
falls  within  a  range  fitim  the  population 


level  of  a  given  species  or  stock,  which 
is  the  largest  supportable  within  the 
ecosystem  (K),  to  the  population  level 
that  results  in  maximum  net 


productivity  (MNPL).  Maximum  net 
productivity  is  the  greatest  net  annual 
increment  in  population  numbers  or 
.biomass  resulting  from  additions  to  the 
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population  due  to  reproduction  and/or 
losses  due  to  natural  mortality.  NMFS 
has  adopted  by  regulation  that  MNPL  is 
at  60-percent  of  K  (42  FR  64548).  Thus, 
assuming  K  was  at  the  1994  abundance 
level,  a  71-percent  probability  exists 
that  the  Cook  Inlet  stock  of  beluga 
whales  was  below  OSP  as  of  June,  1998, 
and.  therefore,  qualifies  as  a  depleted 
stock  under  the  MMPA. 

The  support  for  a  depleted 
determination  is  strengthened  by  the 
fact  that  K  was  assumed  to  be  the 
highest  of  the  NMFS's  abundance 
estimates,  in  this  case  the  1994  estimate 
of  653  animals.  The  actual  carrying 
capacity  of  Cook  hilet  is  probably  higher 
than  this  number  based  on  previous 
counts  and  anecdotal  estimates  of 
greater  than  1,000  animals  prior  to  1980. 
Further,  because  Native  subsistence 
harvest  had  occiured  throughout  the 
1980s  and  1990s,  the  1994  abimdance 
estimate  likely  reflected  a  population 
that  had  already  been  significantly 
exploited.  Additionally,  the  1998 
abundance  estimate  occurred  midway  in 
the  harvest  season.  NMFS  documented 
seven  belugas  being  harvested  after  the 
June  1998  survey.  These  removals,  along 
with  whales  struck  but  lost  during  this 
time,  suggest  the  actual  abundance 
estimate  may  be  lower  than  347. 

Finally,  traditional  knowledge  and 
observations  of  Alaskan  Natives  also 
provide  an  historical  perspective  on 
abimdance.  Alaskan  Natives  have 
reported  the  Cook  Inlet  stock  comprised 
an  estimated  1,000  whales  as  recently  as 
the  1980s.  Were  this  figure  to  be  used 
for  the  carrying  capacity  (K),  the  stock 
would  be  at  35  percent  of  K, 
significantly  below  OSP. 

Therefore,  based  on  the  best  scientific 
information  available,  NMFS  believes 
that  the  Cook  Inlet  stock  of  beluga 
whales  is  significantly  below  OSP  and, 
as  a  result,  proposes  to  designate  this 
stock  as  depleted  imder  the  MMPA. 

Public  Comments  Solicited 

NMFS  intends  that  any  final  action 
resulting  from  this  proposal  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  comments  or  suggestions 
from  the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  party  concerning  this 
proposed  rule  are  hereby  solicited.  Final 


promulgation  of  the  regulations  on  the 
Cook  Inlet  beluga  whale  will  take  into 
consideration  any  additional 
information  received  by  NMFS,  and 
such  conunimication  may  lead  to  a  final 
regulation  that  differs  from  this 
proposal. 

NMFS  will  conduct  a  public  hearing 
on  these  proposed  regulations  on 
Monday,  November  22,  fiom  9  a.m.  to 
3:30  p.m.  at  the  Anchorage  Federal 
Office  Building,  Room  154,  222  W.  7* 
Avenue,  Anchorage,  Alaska. 
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Classification 

This  rule  is  not  subject  to  review 
under  Executive  Order  12866. 

Depletion  designations  under  the 
MMPA  are  similar  to  ESA  listing 
decisions,  which  are  exempt  from  the 
requirement  to  prepare  an 
environmental  assessment  or 
environmental  impact  statement  imder 
the  National  Environmental  Policy  Act. 
See  NOAA  Administrative  Order  216- 
6.03(e)(1).  Depletion  designations  under 
the  MMPA  are  required  to  be  based 
solely  on  the  best  scientific  information 
available.  NMFS  has  determined  that 
the  proposed  depletion  designation  of 
this  stock  under  the  MMPA  is  exempt 
from  the  requirements  of  the  National 
Environmental  Policy  Act  of  1969,  and 
an  Environmental  Assessment  or 
Enviroiunental  Impact  Statement  is  not 
required. 

Based  on  the  requirement  that 
depletion  designations  be  based  solely 
on  the  best  scientific  information 
available,  the  analytical  requirements  of 
the  Regulatory  Flexibility  Act  do  not 
apply.  Notwithstanding  this,  the 
Assistant  General  Counsel  for 
Regulation  for  the  Department  of 
Commerce  certified  to  the  Chief  Counsel 
for  Advocacy,  Small  Business 
Administration,  that  if  the  Cook  Iidet, 
Alaska,  stock  of  beluga  whales  is 


designated  as  depleted  as  proposed,  the 
designation  will  not  have  a  significant 
economic  impact  on  a  substantial 
nvunber  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act.  The  proposed  designation  is  in 
response  to  the  stock's  recent  decline. 
The  MMPA  prohibits  the  harvest  of 
marine  mammals,  including  Cook  Inlet 
beluga  whales,  with  a  limited 
exemption  for  subsistence  hunting  by 
Alaska  Natives.  Accordingly,  the 
designation  will  have  no  economic 
impact  on  small  entities  within  the 
meaning  of  the  Regidatory  Flexibility 
Act. 

This  rule  does  not  contain  a 
coUection-of-information  requirement 
for  piuposes  of  the  Paperwork 
Reduction  Act  of  1980. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  E.0. 13132. 

List  of  Subjects  in  50  CFR  Part  216 

Exports,  Imports,  Marine  manunals. 
Transportation. 

Dated:  October  8, 1999. 

Andrew.  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  216  is  proposed 
to  be  amended  as  follows: 

PART  21fr-REGULATK>NS 
GOVERNING  THE  TAKING  AND 
IMPORTING  OF  MARINE  MAMMALS 

1.  The  authority  citation  for  part  216 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361  et  seq.  unless 
otherwise  noted. 

2.  In  §  216.15,  a  new  paragraph  (g)  is 
added  to  read  as  follows: 

§216.15    Deptetsd  species. 

*        *        *        *        * 

(g)  Beluga  whale  (Delphinapterus 
leucas),  Cook  Inlet,  Alaska  stock.  The 
stock  includes  all  beluga  whales 
occurring  in  waters  of  Cook  Inlet  north 
of  59°  N.  lat.  including,  but  not  limited 
to,  waters  of  Kachemd;  Bay,  Kamishak 
Bay,  Chinitna  Bay,  Tuxedni  Bay  and 
freshwater  tributaries  to  these  waters. 
[FR  Doc.  99-27169  Filed  10-18-99;  8:45  am] 
BILUNG  CODE  3S10-22-F 
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DEPARTMENT  OF  AGRICULTURE 
Animal  and  Plant  Health  Inspection 

[Docket  No.  9»-073-1] 

Availability  of  an  Environmental 
Assessment 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  We  are  advising  the  public 
that  an  environmental  assessment  has 
been  pn-epared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
suppression  of  papaya  mealybugs, 
Paracoccus  marginatus  Williams 
(Homoptera,  Pseudococcidae).  The 
environmental  assessment's  preferred 
alternative  is  to  release  into  the 
environment  nonindigenous  wasps  for 
use  as  biological  control  agents  to 
suppress  the  papaya  mealybugs.  The 
environmental  assessment  has  been 
prepared  to  provide  the  public  with 
documentation  of  APHIS'  review  and 
analysis  of  the  environmental  impact 
and  plant  pest  risk  associated  with 
releasing  these  biological  control  agents 
into  the  environment. 
DATES:  We  invite  you  to  comment  on 
this  docket.  We  will  consider  all 
comments  that  we  receive  by  November 
18, 1999. 

ADDRESSES:  Please  send  your  comment 
and  three  copies  to:  Docket  No.  99-073- 
1,  Regulatory  Analysis  and 
Development,  PPD,  APHIS,  Suite  3C03, 
4700  River  Road,  Unit  118,  Riverdale, 
MD  20737-1238.  Please  state  that  your 
comment  refers  to  Docket  No.  99-073- 
1. 

You  may  read  any  comment  that  we 
receive  on  this  docket  and  review  copies 
of  the  environmental  assessment  in  our 
reading  room.  The  reading  room  is 
located  in  room  1141  of  the  USDA 
South  Building,  14th  Street  and 


Independence  Avenue,  SW., 
Washington,  DC.  Normal  reading  room 
hours  are  8  a.m.  to  4:30  p.m.  Monday 
through  Friday,  except  holidays.  To  be 
sure  someone  is  there  to  help  you, 
please  call  (202)  690-2817  before 
coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  rules,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Dale  E.  Meyerdirk,  Supervisory 
Agriculturist,  Pink  Hibiscus  Mealybug 
Program,  PPQ,  APHIS,  4700  River  Road, 
Unit  135,  Riverdale,  MD  20737-1236; 
(301)  734-5667.  For  copies  of  the 
environmental  assessment,  write  to  Dr. 
Dale  E.  Meyerdirk  at  the  same  address. 
Please  refer  to  the  title  of  the 
environmental  assessment  when 
ordering  copies. 

SUPPLEMENTARY  INFORMATION:  As  a  part 
of  a  biological  control  project  to 
suppress  papaya  mealybugs,  Paracoccus 
marginatus  Williams  (Homoptera, 
Pseudococcidae),  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  is 
proposing  to  release  nonindigenous 
wasps  in  the  genera  Anagyrus, 
Apoanagyrus,  and  Acerophagus 
(Hymenoptera:  Encyrtidae).  Papaya 
mealybugs  can  cause  serious  damage  to 
numerous  agricultural  products, 
including  papayas,  hibiscus,  citrus, 
cotton,  and  avocados,  which  can  result 
in  significant  economic  losses.  The 
purpose  of  the  proposed  action  is  to 
suppress  papaya  mealybug  infestations 
throughout  the  United  States. 

Papaya  mealybugs  exist  in  Puerto 
Rico  and  the  U.S.  Virgin  Islands,  have 
recently  been  found  in  a  few  locations 
in  Florida,  and  have  been  intercepted  in 
Texas  and  California.  From  Florida, 
papaya  mealybugs  could  spread  rapidly 
through  the  Gulf  States  and  eventually 
on  to  Texas  and  California.  The  limits 
of  its  spread  northward  cannot  be 
accurately  predicted,  but  certain 
greenhouse  crops  would  be  at  risk,  even 
in  cold  regions. 

The  wasps  will  be  imported  from 
Mexico  into  U.S.  Department  of 
Agriculture  (USDA)-certified  insect 
quarantine  facilities  at  the  Beneficial 
Insects  Introduction  Research 
Laboratory  (BIIRL)  in  Newark,  DE.  At   - 


BIIRL,  species  identifications  would  be 
confirmed  by  USDA  and  State 
taxonomists,  and  imdesirable 
organisms,  such  as  hyperparasites, 
would  be  screened  out  and  properly 
eliminated.  Laboratory  colonies  would 
be  established  by  APHIS  and  State 
cooperators.  The  wasps  would  then  be 
released  by  APHIS  and  State 
cooperators  in  areas  invaded  by  the 
papaya  mealybug.  Such  areas  include 
the  U.S.  Virginia  Islands,  Puerto  Rico, 
and  Florida,  where  the  papaya 
mealybug  is  now  present.  The  papaya 
mealybug  may  also  spread  to  other 
States  due  to  the  presence  of  hosts  and 
favorable  habitats.  These  areas  include 
Alabama,  Arizona,  Arkansas,  California, 
Delaware,  Georgia,  Hawaii,  Louisiana. 
Maryland,  Mississippi,  Nevada.  New 
Jersey,  New  Mexico,  North  Carolina. 
Oklahoma.  South  Carolina,  Tennessee, 
Texas,  and  Virginia.  If  the  papaya 
mealybug  does  spread  to  these  areas, 
APHIS  and  State  cooperators  will 
release  the  wasps  in  the  affected  areas 
also. 

We  expect  that  these  stingless  wasps 
would  become  established  and 
reproduce  naturally  without  further 
human  intervention. 

If  APHIS  does  release  the  Anagyrus. 
Apoanagyrus,  and  Acerophagus  wasps, 
these  wasps  will  be  the  first  exotic 
biological  control  agents  approved  for 
release  against  papaya  mealybugs  in  the 
United  States. 

To  document  APHIS'  review  and 
analysis  of  the  environmental  impact 
and  plant  pest  risk  associated  with 
releasing  these  biological  control  agents 
into  the  environment,  we  have  prepared 
an  environmental  assessment  relative  to 
the  release  into  the  enviromnent  of 
Anagyrus,  Apoanagyrus,  and 
Acerophagus  entitled  "Control  of 
Papaya  Mealybug,  Paracoccus 
marginatus  (Homoptera: 
Pseudococcidae)"  (October  1999).  We 
are  making  this  environmental 
assessment  available  to  the  public  for 
review  and  comment. 

The  enviromnental  assessment  has 
lieen  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969,  as  amended  (NEPA)  (42  U.S.C. 
4321  et  seq.),  (2)  regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  IB),  and  (4)  APHIS'  NEPA 
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Implementing  Procedures  {7  CFR  part 
372). 

Done  in  Washington.  DC,  this  14th  day  of 
October  1999. 
Richard  L.  Dunkle. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
IFR  Doc.  99-27321  Filed  10-18-99;  8:45  am] 

BNJJNO  CODE  3410-3«-U 

DEPARTMENT  OF  AGRICULTURE 

ForMtSarvica 

National  Forast  Syatam  Roadlaaa 


agency:  Forest  Service,  USDA. 

action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  is 
initiating  a  public  rulemaking  process  to 
propose  the  protection  of  remaining 
roadless  areas  within  the  National 
Forest  System.  This  proposed 
rulemaking  responds  to  strong  public 
sentiment  for  protecting  roadless  areas 
and  the  clean  water,  biological  diversity, 
wildlife  habitat,  forest  health,  dispersed 
recreational  opporttinities  and  other 
public  benefits  they  provide. 

The  proposed  rulemaking  also 
responds  to  budgetary  concerns 
expressed  about  the  national  forest  road 
system.  Building  roads  into  roadless 
areas  is  expensive,  and  the  public  has 
questioned  the  logic  of  building  new 
roads  into  roadless  areas  when  the 
Forest  Service  receives  insufficient 
funding  to  maintain  its  existing  road 
system.  Indeed,  the  Forest  Service  has  a 
growing  $8.4  billion  maintenance  and 
reconstruction  backlog  and  receives 
only  20  percent  of  the  annual  funding 
it  needs  to  maintain  its  existing  380,000 
mile  road  system  to  enviroimiental  and 
safety  standards. 

To  assist  in  determining  the  scope 
and  content  of  a  proposed  rule,  the 
agency  will  prepare  an  environmental 
impact  statement  to  analyze:  (1)  The 
e^cts  of  eliminating  road  construction 
activities  in  the  remaining  unroaded 
portions  of  inventoried  roadless  areas 
on  the  National  Forest  System;  and  (2) 
the  effects  of  establishing  criteria  and 
procedures  to  ensure  that  the  social  and 
ecological  values,  that  make  both 
inventoried  roadless  areas  and  other 
uninventoried  roadless  lands  important, 
are  considered  and  protected  through 
the  forest  planning  process.  Public 
comment  is  invited  on  the  scope  of  the 
analysis  that  should  be  conducted,  on 
the  identification  of  alternatives  to  the 
proposal,  and  on  whether  the 


rulemaking  should  apply  to  the  Tongass 
National  Forest. 

DATES:  Comments  should  be  received  in 
writing  by  December  20, 1999. 
ADDRESSES:  Send  written  comments  to 
the  USDA  Forest  Service-CAET, 
Attention:  Roadless  Areas  NOI,  P.O.  Box 
221090,  Salt  Lake  Qty,  Utah  84122  or 
by  e-mail  to  roadlessareasnoi/ 

wo caet@www .  fs .  fed .  us . 

Comments  received  in  response  to 
this  solicitation,  including  names  and 
addresses  when  provided,  will  be 
considered  part  of  the  public  record  on 
this  proposed  action  and  will  be 
available  for  public  inspection  and 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Project  Team  Leader,  Scott  Conroy, 
Attention:  Roadless  Areas  NOI,  USDA 
Forest  Service,  P.O.  Box  96090, 
Washington,  DC  20090-6090,  (703)  605- 
5299. 
SUPPt-EMENTARY  INFORMATION: 

Background 

Although  they  make  up  only  a  small 
percentage  of  the  nation's  totaJ  land- 
base,  roadless  areas  are  critically 
important  for  the  long-term  ecological 
sustainability  of  the  nation's  forests. 
Roadless  areas  serve  as  reference  areas 
for  research,  as  a  barrier  against  invasive 
plant  and  animal  species  that  harm 
native  species,  and  as  aquatic 
strongholds  for  fish  of  great  recreational, 
subsistence,  and  commercial  value. 
Roadless  areas  often  provide  vital 
habitat  and  migration  routes  for 
nimierous  wildlife  species  and  are 
particidarly  importemt  for  those 
requiring  large  home  ranges,  such  as  the 
grizzly  bear  and  wolf.  Many  roadless 
areas  also  act  as  ecological  anchors, 
allowing  nearby  federal,  state,  and 
private  lands  to  be  developed  for 
economic  purposes. 

The  public  has  rightfully  questioned 
whether  the  Forest  Service  should  build 
new  roads  into  roadless  areas  when  it 
lacks  the  resources  needed  to  maintain 
its  existing  road  system.  The  ciurent 
national  forest  road  system  includes 
380,000  miles  of  read,  enough  road  to 
circle  the  globe  more  than  15  times.  But 
the  agency  currently  has  a  road 
reconstruction  and  maintenance  backlog 
of  approximately  $8.4  billion. 

In  addition  to  the  monetary  costs,  the 
environmental  costs  of  road 
construction  in  roadless  areas  remain 
visible  and  potentially  damaging  for 
decades.  Road  construction  increases 
the  risk  of  erosion,  landslides,  and  slope 
failure,  endangering  the  health  of  entire 
watersheds  that  provide  drinking  water 
to  millions  of  Americans  and  critical 
habitat  for  fish  and  wildlife.  Growing 


scientific  information  demonstrates  that 
road  construction  and  other 
development  in  these  sensitive  areas 
can  allow  entry  of  invasive  plants  and 
animals  that  threaten  the  health  of 
native  species,  increase  human-caused 
fire,  disrupt  habitat  connectivity,  and 
otherwise  compromise  the  attributes 
that  make  roadless  areas  socially 
valuable  and  ecologically  important. 

On  January  28, 1998,  the  agency 
proposed  revising  the  National  Forest 
Transportation  System  regulations. 
Specifically,  the  purpose  was  to 
consider  changes  in  how  the  road 
system  is  developed,  used,  maintained, 
and  funded  (63  FR  4350-4351).  On  the 
same  day,  the  agency  proposed  a  rule  to 
suspend  temporarily  road  construction 
and  reconstruction  in  certain  unroaded 
areas  (63  FR  4352-4354).  In  response  to 
the  January  28, 1998,  Federal  Register 
notices,  the  agency  received  over  80,000 
public  comments.  The  agency  published 
a  final  nUe,  referred  to  as  the  "interim 
rule",  that  temporarily  suspended  road 
construction  and  reconstruction  in 
unroaded  areas  on  February  12, 1999 
(64  FR  7290-7305). 

In  commenting  on  the  National  Forest 
System  Transportation  System  rule  and 
the  proposed  temporary  suspension 
rule,  members  of  the  public  expressed 
serious  concerns  that  are  relevant  to  this 
proposal  (64  FR  7290).  Among  those  key 
concerns  are  beliefs  that: 

•  The  temporary  suspension  of  road 
construction/reconstruction  should  be 
made  permanent. 

•  Continued  entry  into  roadless  areas 
will  decrease  the  amount  of  wildlife 
habitat  available  by  increasing 
fragmentation. 

•  The  temporary  suspension  does  not 
go  far  enough  to  protect  all  roadless 
lands  across  the  National  Forest  System. 

•  The  temporary  suspension  should 
not  have  included  exemptions  such  as 
the  Tongass  National  Forest  and  those 
areas  covered  by  the  President's  Forest 
Plan. 

•  Economic  and  social  effects  will 
result  from  reductions  in  commercial 
timber  harvest  and  other  commodity 
production. 

•  Temporary  suspension  of  road 
construction  and  reconstruction 
essentially  expands  the  wilderness 
system. 

•  Den3ring  access  to  roadless  areas 
violates  the  Alaska  National  Interest 
Land  Conservation  Act. 

The  interim  rule  provided  a  "time 
out"  for  the  agency  to  develop  a  long- 
term  road  management  strategy  and  to 
consider  more  fully  public  concerns 
about  roadless  areas  and  road 
management.  As  a  consequence,  the 
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Forest  Service  is  taking  the  following 
actions. 

First,  in  the  next  several  weeks,  the 
agency  will  publish  proposed  changes 
to  the  National  Forest  System 
Transportation  System  rules  at  36  CFR 
Part  212  and  to  Forest  Service  Manual 
direction.  This  proposed  rule  is 
designed  primarily  to  better  manage  the 
existing  natio,nal  forest  road  system.  It 
would  also  establish  new  procedural 
requirements  to  help  managers  make 
more  informed  decisions  concerning 
entry  into  roadless  areas.  A  draft 
environmental  assessment  will 
accompany  the  proposed  rule. 

Second,  the  agency  is  beginning  a  two 
part  process,  outlined  in  this  Notice  of 
Intent,  to  initiate  a  public  rulemaking 
process  that  proposes  protection  of 
remaining  National  Forest  System 
roadless  areas. 

Proposal 

The  Forest  Service  proposes  to 
promulgate  a  rule  that  would  initiate  a 
two  part  process  to  protect  roadless 
areas.  If  adopted,  part  one  would 
immediately  restrict  certain  activities, 
such  as  road  construction,  in  unroaded 
portions  of  inventoried  roadless  areas, 
as  previously  identified  in  RARE  11  and 
existing  forest  plan  inventories. 

Possible  alternatives  to  be  considered 
in  the  draft  environmental  impact 
statement  for  part  one  may  include: 

•  Prohibiting  new  road  construction 
and  reconstruction  projects  in  the 
remaining  unroaded  portions  of 
inventoried  roadless  areas; 

•  Prohibiting  new  road  construction 
and  reconstrjction  projects  and 
commercial  timber  harvest  in  the 
remaining  imroaded  portions  of 
inventoried  roadless  areas; 

•  Prohibiting  the  implementation  of 
all  activities,  subject  to  valid  existing 
rights,  that  do  not  contribute  to 
maintaining  or  enhancing  the  ecological 
values  of  roadless  areas  in  remaining 
unroaded  portions  of  inventoried 
roadless  areas;  and 

•  Making  no  change  in  current  policy 
(No  action  alternative). 

Part  two  would  establish  national 
direction  for  managing  inventoried 
roadless  areas,  and  for  determining 
whether  and  to  what  extent  similar 
protections  should  be  extended  to 
uninventoried  roadless  areas.  After 
approval  of  a  final  rule,  the  direction  for 
part  two  would  be  implemented  at  the 
forest  plan  level  through  the  plan 
amendment  and  NEPA  process.  This 
national  direction  would  guide  land 
managers  in  determining  what  activities 
are  consistent  with  protecting  the 
important  ecological  and  social  values 
associated  with  inventoried  roadless 


areas.  It  would  also  guide  land  managers 
in  determining  what  activities  are 
appropriate  in  iminventoried  roadless 
areas  that  have  important  ecological  and 
social  values. 

Possible  alternatives  to  be  considered 
in  the  draft  EIS  for  part  two  include: 

•  National  procedures  and  criteria 
that  address  how  land  managers  at  the 
forest  plan  level  should  manage 
activities,  other  than  those  addressed  in 
part  one,  in  inventoried  roadless  areas; 

•  National  procedures  and  criteria 
that  address  how  land  managers  at  the 
forest  plan  level  should  manage 
uninventoried  roadless  areas  so  as  to 
protect  their  unroaded  characteristics 
and  benefits.  Possible  alternatives 
include: 

a.  Protecting  unroaded  areas  based  on 
their  ecological  characteristics; 

b.  Protecting  existing  unroaded 
National  Forest  System  lands  that  are  at 
least  1 ,000  acres  in  size  and  contiguous 
to  unroaded  areas  of  5,000  acres  or  more 
on  all  other  Federal  lands; 

c.  Protecting  existing  unroaded  areas 
of  at  least  1 ,000  acres; 

•  No  change  in  current  policy  (No 
action  alternative). 

Alternatives  may  consider  certain 
exemptions  under  specific  situations.  In 
light  of  the  recent  revision  of  the 
Tongass  National  Forest  Land 
management  plan  and  the  transition  in 
the  timber  program  in  Southeast  Alaska, 
we  specifically  solicit  comments  on 
wheUier  or  not  the  proposed  rule  should 
apply  to  the  Tongass  National  Forest 
and,  if  so,  whether  inventoried  Tongass 
roadless  areas  should  be  covered  under 
part  one  of  the  rule  or  only  under  part 
two. 

Proposed  NEPA  Scoping  Process 

This  Notice  of  Intent  initiates  the 
scoping  process.  As  part  of  the  scoping 
period,  the  Forest  Service  solicits  public 
comment  on  the  nature  and  scope  of  the 
environmental,  social,  and  economic 
issues  related  to  the  proposed 
rulemaking  that  should  be  analyzed  in 
depth  in  the  Draft  Environmental 
Impact  Statement.  Comments  on  this 
proposal  and  possible  alternatives 
should  be  sent  to  the  Content  Analysis 
Enterprise  Team  (CAET)  at  the  address 
shown  earlier  in  this  notice.  Dates  and 
locations  of  scoping  meetings  will  be 
announced  shortly. 

The  Importance  of  Participating  in 
Scoping 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  of 
several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviewers  of  draft 
environmental  impact  statements  must 


structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC,  435  U.S.  519,  553 
(1978).  Also,  environmental  objections 
that  could  be  raised  at  the  draft 
environmental  impact  statement  stage, 
but  are  not  raised  until  after  completion 
of  the  final  environmental  impact 
statement,  may  be  waived  or  dismissed 
by  the  courts.  City  ofAngoon  v.  Model, 
803  F.2d  1016. 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  coiul  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  policy  participate  by  the  close 
of  the  60-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  draft  environmental  impact 
statement. 

Time  Frame 

Upon  completion  of  the  scoping 
process,  a  draft  environmental  impact 
statement  will  be  prepared.  The  draft 
environmental  impact  statement  and 
proposed  rule  are  expected  to  be 
available  for  public  review  and 
comment  in  Spring  2000,  and  a  final 
environmental  impact  statement  and 
final  rule  will  follow. 

The  Responsible  Official 

The  Responsible  Official  is  Mike 
Dombeck,  Chief;  Forest  Service,  USDA, 
P.O.  Box  96090,  Washington.  DC  20090- 
6090. 

Dated:  October  14.  1999. 
Mike  Dombeck, 
Chief. 

(FR  Doc.  99-27300  Filed  10-18-99;  8:45  ami 
BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Southwest  Oregon  Province 
Interagency  Executive  Committee 
(PIEC)  Advisory  Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Southwest  Oregon  PIEC 
Advisory  Committee  will  meet  on 
November  3,  1999  at  Umpqua  National 
Forest,  Supervisor's  Office,  2900  NW 
Stewart  Parkway.  Roseburg,  Oregon. 

The  meeting  will  begin  at  9  a.m.  and 
continue  until  4:30  p.m.  Agenda  items 
to  be  covered  include:  (1)  1999  Province 
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Monitoring;  (2)  February  Regional  PAC 
Meeting;  (3)  Umpqua  National  Forest 
Restoration  Strategy  Briefing;  (4)  Forest 
Service  Draft  Planning  Rule  Briefing;  (5) 
Potential  Implications  of  Recent  Court 
Rulings;  and  (6)  Public  Comment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Roger  Evenson,  Province  Advisory 
Committee  Coordinator,  USDA,  Forest 
Service,  Umpqua  National  Forest,  2900 
NW  Stewart  Parkway,  Roseburg,  Oregon 
97470.  phone  (541) 957-3344. 

Dated:  October  12, 1999. 
Don  Ostby, 

Designated  Federal  Official. 

(PR  Doc.  99-27191  Filed  10-18-99;  8:45  amj 

■LUNQ  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Doctwt46-«q 

Foreign-Trade  Zone  27— Boeton,  MA, 
Application  for  Subzone,  J.  Baiier,  Inc. 
(Dislrlbution  of  Apparel,  Footwear  and 
Acoeaaorlee)  Canton,  MA;  Correction 

The  Federal  Registernotice  (64  FR 
49440,  September  13, 1999)  describing 
the  application  submitted  to  the 
Foreign-Trade  Zones  Board  (the  Board) 
by  the  Massachusetts  Port  Authority, 
grantee  of  FTZ  27,  requesting  special- 
purpose  subzone  status  for  the  apparel, 
footwear  and  accessories  warehousing/ 
distribution  facilities  of  J.  Baker,  Inc., 
located  in  Canton,  MA,  is  corrected  as 
follows.  Paragraph  2,  sentence  1, 
describing  the  square  footage  and 
acreage  for  each  focility  should  be 
changed  to  "The  Baker  facilities  are 
located  at  330  Turnpike  Street  (45,850 
sq.  ft.  on  4.16  acres)  and  at  555 
Turnpike  Street  (750,000  sq.  ft.  on  30.7 
acres)."  In  paragraph  2,  sentence  4,  the 
percentage  of  exports  should  be  changed 
from  "over  5  percent"  to  "less  than  5 
percent." 

Dated:  October  8, 1999. 
Dennis  Puccinelli, 
Acting  Executive  Secretary. 
(FR  Doc.  99-27292  Filed  10-18-99;  8:45  am) 
MLLMQ  COOC  3S10-OS-P 


DEPARTMEffT  OF  COMMERCE 
International  Trade  Administration 

[A-122-601] 

Antidumping  Administrative  Review  of 
Brass  Sheet  and  Strip  from  Canada: 
TimeUmit 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time  limit 
for  preliminary  results  of  review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  results  of  the 
administrative  review  of  the 
antidumping  duty  order  on  Brass  Sheet 
and  Strip  from  Canada.  The  review 
covers  one  manufacturer/exporter  of  the 
subject  merchandise  to  the  United 
States  for  the  period  January  1, 1998 
through  DeceQiber  31, 1998. 

EFFECTIVE  DATE:  October  19, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paige  Rivas  or  Jim  Terpstra,  Group  n. 
Office  IV,  AD/CVD  Enforcement,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230, 
telephone:  (202)  482-0651,  or  (202) 
482-3965,  respectively. 

SUPPLEMENTARY  INFORMATION:  Because  it 
is  not  practicable  to  complete  the 
preliminary  results  of  this  review  within 
the  initial  time  limit  established  by  the 
Uruguay  Roimd  Agreements  Act  (245 
days  after  the  last  day  of  the  anniversary 
month),  pursuant  to  section  751(a)(3)(A) 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  the  £)epartment  is  extending 
the  time  limit  for  completion  of  the 
preliminary  results  until  January  31, 
2000.  See  19  CFR  351.213(h)(2)  and  the 
Memorandiun  from  Bernard  T.  Carreau 
to  Robert  S.  LaRussal  on  file  in  the 
Central  Records  Unit  located  in  room  B- 
099  of  the  main  Department  of 
Commerce  building. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act  (19 
U.S.C.  1675(a)(3)(A)). 

Dated:  October  4. 1999. 
Bernard  T.  Carreau, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  99-27162  Filed  10-18-99;  8:45  am] 

BILLING  CODE  3S1IM)6-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-«83-832] 

Notice  of  Rnal  Determination  of  Seles 
at  L«ss  Than  Fair  Value:  Dynamic 
Random  Access  Memory 
Semiconductors  of  One  Megabit  and 
AlMve  ("DRAMe")  From  Taiwan 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  19, 1999. 
FOR  FURTHER  INFORMATION  contact: 
Thomas  Futtner  at  (202)  482-3814, 
Alexander  Amdur  at  (202)  482-5346 
(Etron),  Ronald  Trentham  at  (202)  482- 
6320  (MVI),  Nova  Daly  at  (202)  482- 
0989  (Nanya),  or  John  Conniff  at  (202) 
482-1009  (Vanguard),  Group  II,  Office  4, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  £)epartment's  regulations  are  to 
the  regulations  at  19  CFR  Part  351 
(1998). 

Final  Determination 

We  determine  that  DRAMs  from 
Taiwan  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  ("LTFV"),  as  provided  in^eection 
733  of  the  Act.  The  estimated  margins 
of  sales  at  LTFV  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

The  preliminary  determination  in  this 
investigation  was  issued  on  May  21, 
1999.  See  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  affinal 
Determination:  Dynamic  Random 
Access  Memory  Semiconductors  of  One 
Megabit  and  Above  ("DRAMs")  from 
Taiwan,  64  FR  28983  (May  28,  1999) 
{"Preliminary  Determination'^.  Since 
the  preliminary  determination,  the 
following  events  have  occurred: 

On  May  24  and  27, 1999,  we  received 
information  from  the  petitioner.  Micron 
Technology,  on  possible  circimivention 
of  a  future  antidimiping  duty  order.  On 
Jime  1, 1999,  we  received  a  submission 
from  Vanguard  International 
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Semiconductor  Corporation 
("Vanguard")  alleging  that  the 
Department  made  ministerial  errors  in 
the  preliminary  determination.  In 
response  to  Vanguard's  ministerial  error 
allegations,  we  issued  an  amended 
preliminary  determination  on  June  11, 

1998.  See  Notice  of  Amended 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Dynamic  Random 
Access  Memory  Semiconductors  of  One 
Megabit  and  Above  ("DRAMs")  from 
Taiwan,  64  FR  32480  (June  17, 1999). 

In  May  and  June  1999,  we  received 
responses  to  supplemental 
questionnaires  firom  Mosel-Vitelic,  Inc. 
("MVI")  and  Vanguard. 

In  June,  July  and  August,  1999,  we 
verified  the  sales  and  cost  questionnaire 
responses  of  Etron  Technology,  Inc. 
("Etron"),  MVI,  Nan  Ya  Technology 
Corporation,  ("Nanya"),  and  Vanguard 
(hereinafter  "respondents"). 

In  July,  August,  and  September  1999, 
the  respondents  submitted  revised  sales 
and  cost  databases. 

On  July  26, 1999,  Etron  submitted 
information  requested  by  the 
Department  at  the  sales  verification.  On 
August  6  and  9, 1999,  the  Department 
issued  supplemental  questionnaires  to 
Etron.  On  August  18, 1999,  Etron 
submitted  a  letter  to  the  Department 
stating  that  it  would  not  be  filing  a 
response  to  the  Department's  August  6 
and  9, 1999  supplemental 
questionnaires,  and  that  it  would  not 
allow  the  verification  that  the 
Department  scheduled  at  Caltron 
Technology  ("Caltron").  Etron's  affiliate 
in  the  United  States. 

The  petitioner  and  the  respondents 
submitted  case  briefs  on  September  1, 
1999  and  rebuttal  briefs  on  September  8, 

1999.  At  the  Department's  direction, 
Etron  submitted  amended  case  and 
rebuttal  briefs  on  September  7  and  10. 
1999,  eliminating  new  fact\ial 
information  that  the  Department 
considered  imtimely.  We  held  a  public 
hearing  on  September  13, 1999. 

Amendment  to  Scope 

The  Department  is  amending  the 
scope  of  this  investigation  in  order  to 
require  importers  of  motherboards  that 
contain  removable  DRAM  memory 
modules  to  certify  to  U.S.  Customs  that 
such  modules  will  not  be  removed.  This 
amendment  follows  the  precedent  set 
forth  in  DRAMs  from  the  Republic  of 
Korea,  Antidumping  Duty  Order  and 
Amended  Final  Determination,  58  FR 
27520  (May  10, 1993)  {"DRAMs  from 
Korea  Order"),  and  is  in  response  to  the 
petitioner's  concerns  about  the 
circumvention  of  any  antidumping  duty 
order  issued  in  this  proceeding.  See 


Conunent  1  in  the  "Interested  Party 
Comments"  section  of  this  notice. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  DRAMs  from  Taiwan, 
whether  assembled  or  unassembled. 
Assembled  DRAMs  include  all  package 
types.  Unassembled  DRAMs  include 
processed  wafers,  uncut  die  and  cut  die. 
Processed  wafers  fabricated  in  Taiwan, 
but  packaged  or  assembled  into  finished 
semiconductors  in  a  third  country,  are 
included  in  the  scope.  Wafers  fabricated 
in  a  third  country  and  assembled  or 
packaged  in  Taiwan  are  not  included  in 
the  scope. 

The  scope  of  this  investigation 
includes  memory  modules.  A  memory 
module  is  a  collection  of  DRAMs,  the 
sole  function  of  which  is  memory. 
Modules  include  single  in-line 
processing  modules  ("SDPs"),  single  in- 
line memory  modules  ("SIMMs"),  dual 
in-line  memory  modules  ("DIMMs"), 
memory  cards  or  other  collections  of 
DRAMs  whether  moimted  or 
unmounted  on  a  circuit  board.  Modules 
that  contain  other  parts  that  are  needed 
to  support  the  function  of  memory  are 
covered.  Only  those  modules  that 
contain  additional  items  that  alter  the 
function  of  the  module  to  something 
other  than  memory,  such  as  video 
graphics  adapter  ("VGA")  boards  and 
cards,  are  not  included  in  the  scope. 
Modules  containing  DRAMs  made  from 
wafers  fabricated  in  Taiwan,  but  either 
assembled  or  packaged  into  finished 
semiconductors  in  a  third  country,  are 
also  included  in  the  scope. 

The  scope  includes,  but  is  not  limited 
to,  video  RAM  ("VRAM"),  Windows 
RAM  ("WRAM"),  synchronous  graphics 
RAM  ("SGRAM"),  as  well  as  various 
types  of  DRAMs,  including  fast  page- 
mode  ("PPM"),  extended  data-out 
("EDO"),  burst  extended  data-out 
("BEDO"),  synchronous  dynamic  RAM 
("SDRAMs").  and  "Rambus"  DRAMs 
("RDRAMs").  The  scope  of  this 
investigation  also  includes  any  future 
density,  packaging  or  assembling  of 
DRAMs.  Also  included  in  the  scope  of 
this  investigation  are  removable 
memory  modules  placed  on 
motheiboards,  with  or  without  a  central 
processing  unit  (CPU),  unless  the 
importer  of  the  motherboards  certifies 
with  Customs  that  neither  it,  nor  a  party 
related  to  it  or  under  contract  to  it,  will 
remove  the  modules  from  the 
motherboards  after  importation.  The 
scope  of  this  investigation  does  not 
include  DRAMs  or  memory  modules 
that  are  re-imported  for  repair  or 
replacement. 

The  DRAMs  subject  to  this 
investigation  are  currently  classifiable 


imder  subheadings  8542.13.80.05  and 
8542.13.80.24  through  8542.13.80.34  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  Also 
included  in  the  scope  are  Taiwanese 
DRAM  modules,  described  above, 
entered  into  the  United  States  under 
subheading  8473.30.10  through 
8473.30.90  of  the  HTSUS  or  possibly 
other  HTSUS  numbers.  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  ("POI")  is 
October  1, 1997  to  September  30, 1998. 

Facts  Available 

Section  776(a)(2)  of  the  Act  provides 
that  "if  an  interested  party  or  any  other 
person — (A)  withholds  information  that 
has  been  requested  by  the  administering 
authority;  (B)  fails  to  provide  such 
information  by  the  deadlines  for  the 
submission  of  the  information  or  in  the 
form  and  manner  requested,  subject  to 
subsections  (c)(1)  and  (e)  of  section  782; 
(C)  significantly  impedes  a  proceeding 
under  this  title;  or  (D)  provides  such 
information  but  the  information  cannot 
be  verified  as  provided  in  section  782(i), 
the  administering  authority  shall, 
subject  to  section  782(d),  use  the  facts 
otherwise  available  in  reaching  the 
applicable  determination  under  this 
title." 

The  statute  requires  that  certain 
conditions  be  met  before  the 
Department  may  resort  to  the  facts 
available.  Where  the  Department 
determines  that  a  response  to  a  request 
for  information  does  not  comply  with 
the  request,  section  782(d)  of  the  Act 
provides  that  the  Department  will  so 
inform  the  party  submitting  the 
response  and  v»dll,  to  the  extent 
practicable,  provide  that  party  the 
opportunity  to  remedy  or  explain  the 
deficiency.  If  the  party  fails  to  remedy 
the  deficiency  within  the  applicable 
time  limits,  the  Department  may,  subject 
to  section  782(e),  disregard  all  or  part  of 
the  original  and  subsequent  responses, 
as  appropriate.  Briefly,  section  782(e) 
provides  that  the  Department  "shall  not 
decline  to  consider  information  that  is 
submitted  by  an  interested  party  and  is 
necessary  to  the  determination  but  does 
not  meet  all  the  applicable  requirements 
established  by  (the  Department)"  if  the 
information  is  timely,  can  be  verified,  is 
not  so  incomplete  that  it  cannot  be  used, 
and  if  the  interested  party  acted  to  the 
best  of  its  ability  in  providing  the 
information.  Where  all  of  these 
conditions  are  met,  and  the  Department 
can  use  the  information  without  imdue 
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difficulties,  the  statute  requires  it  to  do 
so. 

In  addition,  section  776(b)  of  the  Act 
provides  that,  if  the  Department  finds 
that  an  interested  party  "has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  a  request  for 
information,"  the  Department  may  use 
information  that  is  adverse  to  the 
interests  of  the  party  as  the  facts 
otherwise  available.  Adverse  inferences 
are  appropriate  "to  ensure  that  the  party 
does  not  obtain  a  more  favorable  result 
by  failing  to  cooperate  than  if  it  had 
cooperated  fully."  See  Statement  of 
Administrative  Action  (SAA) 
accompanying  the  URAA,  H.R.  Doc.  No. 
103-316  at  870  (1994). 

Furthermore,  "an  affirmative  finding 
of  bad  faith  on  the  part  of  the 
respondent  is  not  required  before  the 
Department  may  make  an  adverse 
inference."  Antidumping  Duties; 
Countervailing  Duties;  Final  Rule,  62  FR 
27296,  27340  (May  19, 1997)  {"Final 
Rule").  Section  776(b)  of  the  Act  notes, 
in  addition,  that  in  selecting  from 
among  the  facts  available  the 
Department  may,  subject  to  the 
corroboration  requirements  of  section 
776(c),  rely  upon  information  drawn 
from  the  petition,  a  final  determination 
in  the  investigation,  or  any  previous 
administrative  review  conducted  under 
section  751  (or  section  753  for 
cotmtervailing  duty  cases).  Under 
Section  776(b),  in  selecting  from  among 
the  facts  available,  the  Department  may 
also  rely  on  any  other  information  on 
the  record. 

Etron 

Based  on  our  verification  and 
independent  research,  we  have 
determined  that  Etron  withheld  a 
significant  amount  of  information  from 
the  Department,  including  information 
concerning  its  relationship  with  its  U.S. 
customers.  We  were  also  unable  to 
verify  certain  information  and  found 
numerous  accoiuiting  irregularities  in 
Etron's  records.  We  have  further 
determined,  based  on  dociunents 
obtained  from  the  U.S.  Customs  Service, 
that  Etron  provided  the  Department 
with  altered  sales  dociunents.  Due  to  the 
proprietary  nature  of  these  issues,  for 
further  discussion,  see  Memorandum 
from  Holly  Kuga  to  Bernard  Carreau  on 
Whether  to  Determine  the  Margin  of    ; 
Etron  Technology,  Inc.  for  the  Final 
Determination  Based  on  the  Facts 
Otherwise  Available  dated  October  12, 
1999  ["Etron  FA  Memorandum").  Also 
see  Comment  3  in  the  "Interested  Party 
Comments"  section  of  this  notice. 

After  the  sales  verification  in  Taiwan, 
the  Department  scheduled  a  verification 
of  Etron's  U.S.  sales  affiliate,  Caltron. 


The  Department  also  issued  additional 
supplemental  questionnaires  to  Etron  to 
provide  it  with  yet  another  opportimity 
to  explain  and  clarify  the  deficiencies 
revealed  at  verification.  After  receiving 
an  extension  of  time  to  answer  these 
questionnaires,  and  after  two  extensive 
conversations  with  the  Department 
regarding  these  questionnaires,'  Etron 
eventually  refused  to  answer  them,  and 
did  not  allow  the  verification  of  Caltron. 

Because  Etron  withheld  information 
that  had  been  requested  by  the 
Department,  failed  to  provide  such 
information  in  a  timely  maimer, 
significantly  impeded  this  investigation, 
and  provided  ii^ormation  which  cannot 
be  verified,  section  776(a)(2)  of  the  Act 
directs  the  Department,  subject  to 
sections  782(d)  and  (e),  to  use  foots 
otherwise  available  for  Etron  in  reaching 
the  final  determination  of  this 
investigation. 

In  accordance  with  section  782(d)  of 
the  Act,  the  Department  issued 
numerous  supplemental  questionnaires 
to  Etron  regarding  its  initial  sales  and 
cost  responses.  Furthermore,  as 
discussed  above,  after  the  sales 
verification  in  Taiwan,  on  August  6  and 
9, 1999,  the  Department  sent  to  Etron 
two  additional  supplemental 
questionnaires  addressing  certain 
deficiencies  in  the  company's 
questionnaire  response  that  the 
Department  found  at  the  sales 
verification.  Etron  refused  to  submit  a 
response  to  these  questionnaires.  Thus, 
despite  niunerous  opportunities  granted 
to  Etron  to  remedy  the  serious 
deficiencies  in  its  responses,  Etron 
failed  to  do  so  within  the  meaning  of 
section  782(d)  of  the  Act. 

The  application  of  facts  available 
under  section  776(a)  is  also  subject  to 
the  provisions  of  section  782(e)  of  the 
Act  regarding  whether  to  decline  to 
consider  information  submitted  by  the 
respondent  despite  identified 
deficiencies.  In  this  case,  Etron  failed  to  «, 
meet  all  of  the  requirements  enimciated 
under  section  782(e)  of  the  Act. 
Although  Etron  generally  submitted  its 
questionnaire  responses  by  the 
established  deadlines,  with  the 
exception  of  the  responses  to  the  August 
6  and  9, 1999  questionnaires,  these 
responses  could  not  be  properly 
verified,  as  required  by  section 
••782(e)(2).  Furthermore,  the  information 
that  we  independently  obtained  and  the 
results  of  verification  demonstrate  that 
Etron's  responses  are  so  incomplete  that 
they  cannot  serve  as  reliable  b^es  for 
reaching  the  final  determination.  The 
gaps  in  Etron's  responses,  which  the 


Department  imsuccessfully  attempted  to 
addi-ess  in  the  August  supplemental 
questionnaires,  and  Etron's  refusal  to 
allow  the  verification  of  Caltron,  all 
raise  serious  questions  about  the 
reliability  and  accuracy  of  Etron's  entire 
U.S.  sales  database.  Additionally,  Etron 
failed  to  demonstrate  that  it  has  acted  to 
the  best  of  its  ability  under  section 
782(e)(4)  of  the  Act.  Etron  withheld  a 
significant  amount  of  information  from 
the  Department,  and  subsequently 
completely  ceased  cooperating  in  this 
investigation.  Fiuthermore,  it  also 
appears  that  Etron  attempted  to  deceive 
the  Department  by  providing  altered 
docimients  at  verification,  and  by 
making  misleading  statements  to 
Department  officials.  Finally,  the 
Department  caimot  use  Etron's 
submitted  information  without  undue 
difficulties  under  section  782(e)(5)  of 
the  Act  in  light  of  the  numerous 
questions  surrounding  Etron's  entire 
U.S.  sales  database.  For  a  detailed 
proprietary  discussion  of  these  issues, 
see  Etron  FA  Memomndum.  As  a  result, 
the  Department  determines  that, 
pursuant  to  section  776(a)  of  the  Act, 
the  use  of  facts  available  is  appropriate. 

Section  776(b)  of  the  Act  provides 
that  adverse  inferences  may  be  used  in 
selecting  from  the  facts  available  if  a 
party  has  failed  to  cooperate  by  not 
acting  to  the  best  of  its  ability  to  comply 
with  a  request  for  information.  As 
explained  above,  and  in  the  Etron  FA 
Memorandum;  Etron  withheld  a 
significant  amount  of  information  from 
the  Department.  Moreover,  Etron 
impeded  the  Department's  efforts  to 
clarify  information  concerning  its 
relationships  with  its  U.S.  customers, 
refused  verification  of  its  U.S. 
subsidiary,  and  provided  the 
Department  with  false  information.  For 
these  reasons,  the  Department  finds  that 
Etron  did  not  act  to  the  best  of  its  ability 
to  provide  the  information  requested. 
Therefore,  we  have  determined  to  use 
an  adverse  inference  in  selecting  the 
facts  available  to  determine  Etron's 
margin. 

As  adverse  facts  available,  we  have 
assigned  Etron  a  margin  of  69  percent, 
the  highest  margin  alleged  in  the 
petition,^  as  stated  in  the  notice  of 
initiation  (see  Initiation  of  Antidumping 
Duty  Investigation:  Dynamic  Random 
Access  Memory  Semiconductors  From 
Taiwan,  63  FR  60404  (November  18, 
1998)  ("Notice  of  Initiation' % 
Furthermore,  as  adverse  facts  available, 


'  See  Memoranda  dated  August  11  and  August  17, 
1999  btjm  Alexander  AmduT  to  the  File. 


-  See  Antidumping  Petition:  Dynamic  Random 
Access  Memory  Semiconductors  of  One  Megabit 
and  Above  from  Taiwan,  submitted  by  Micron 
Technology,  Inc.,  CX:tober  22, 1998:  and  DRAMs 
from  Taiwan:  Supplement  to  Petition,  November  5, 
1998  (which  includes  recalculated  margins). 
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we  applied  the  69  percent  margin  to 
Etron's  reported  U.S.  prices,  and  using 
the  company's  total  reported  product 
densities,  calculated  a  specific  rate  for 
Etron  of  $0.40  per  megabit.  We 
calculated  the  per  megabit  rate  in  this 
manner  because  we  believe  that  it 
would  be  inappropriate  to  base  Etron's 
specific  rate  on  any  other  margin, 
including  a  calculated  margin,  that  is 
lower  than  69  percent.  Furthermore, 
while  we  consider  Etron's  data 
unreliable,  we  believe  that  applying  the 
69  percent  margin  to  Etron's  U.S. 
database  is  the  most  appropriate  means 
to  calculate  a  facts  available  per  megabit 
rate  for  this  company. 

Section  776(c)  of  the  Act  provides 
that,  when  the  Department  relies  on 
secondary  information  in  using  the  facts 
otherwise  available,  it  must,  to  the 
extent  practicable,  corroborate  that 
information  from  independent  sources 
that  are  reasonably  at  its  disposal.  The 
SAA  clarifies  that  "corroborate"  means 
that  the  Department  will  satisfy  itself 
that  the  secondary  information  to  be 
used  has  probative  value  (see  SAA  at 
870).  The  SAA  also  states  that 
independent  sources  used  to  corroborate 
may  include,  for  example,  published 
price  lists,  official  import  statistics  and 
customs  data,  as  well  as  information 
obtained  fi'om  interested  parties  during 
the  particular  investigation  (see  Id.). 

In  accordance  with  section  776(c)  of 
the  Act,  we  sought  to  corroborate  the 
data  contained  in  the  petition.  We 
reviewed  the  adequacy  and  accuracy  of 
the  information  in  the  petition  during 
our  pre-initiation  analysis  of  the 
petition,  to  the  extent  appropriate 
information  was  available  for  this 
piupose  (e.g.,  import  statistics  and 
foreign  market  research  reports).  See 
Notice  of  Initiation,  63  FR  at  64041.  To 
further  corroborate  the  information  in 
the  petition,  for  the  final  determination, 
we  reexamined  the  highest  margin  in 
the  petition  in  light  of  information 
obtained  during  the  investigation  to  the 
extent  it  is  practicable,  and  determined 
it  has  probative  value.  For  further 
discussion,  see  Etron  FA  Memorandum. 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
DRAMs  from  Taiwan  to  the  United 
States  were  made  at  LTFV,  we 
compared  the  constructed  export  price 
("CEP")  to  the  normal  value  ("NV"). 
Oui  calculations  followed  the 
methodologies  described  in  the 
preliminary  determination,  except  as 
noted  below  and  in  company-specific 
analysis  memoranda  dated  October  12, 
1999. 

In  making  our  comparisons,  in 
accordance  with  section  771(16)  of  the 


Act,  we  considered  all  products  sold  in 
the  home  market,  fitting  the  description 
specified  above  in  the  "Scope  of 
Investigation"  section  of  this  notice  to 
be  foreign  like  products  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  Where  there 
wei^  no  sales  of  identical  merchandise 
in  the  home  market  to  compare  to  U.S. 
sales,  we  compared  U.S.  sales  to  the 
next  most  similar  foreign  like  product, 
based  on  the  characteristics  listed  in 
Sections  B  and  C  of  the  Department's 
antidiunping  questionnaire.  We  made 
product  comparisons  based  on  the  same 
characteristics  and  in  the  same  general 
manner  as  that  outlined  in  the 
preliminary  determination. 

Constructed  Export  Price 

We  used  CEP,  ill  accordance  with 
section  772(b)  of  the  Act,  for  MVI, 
Nanya  and  Vanguard,  when  the  subject 
merchandise  was  first  sold  in  the  United 
States  by  or  for  the  accoimt  of  the 
producer  or  exporter  of  such 
merchandise,  or  by  a  seller  affiliated 
with  the  producer  or  exporter,  to  an 
imaffiliated  purchaser.  We  calculated 
CEP  for  MVI,  Nanya  and  Vanguard 
based  on  the  same  methodology  used  in 
the  preliminary  determination,  with  the 
following  exceptions: 

We  corrected  for  certain  clerical  errors 
found  during  verification,  including 
corrections  that  MVI,  Nanya,  and 
Vanguard  identified  in  their  responses 
in  the  coiu^e  of  preparing  for 
verification. 

MVI 

1.  We  recalculated  MVI's  reported 
marine  insurance  exptense  by  allocating 
the  reported  expense  over  the  amoimt  of 
the  total  DRAM  sales  of  MVI's  U.S. 
affiliate,  Mosel  Vitelic  Corporation 
("MVC"}.- 

Vanguard 

1.  We  recalculated  Vangiiard's 
reported  royalty  expense  by  including 
those  royalties  which  were 
inappropriately  included  in  sales 
expenses  in  Vanguard's  cost  of 
production  ("COP"). 

2.  We  recalculated  Vanguard's 
reported  international  fi-eight  expense 
by  allocating  this  expense  by  quantity, 
as  the  expense  was  incurred. 

Normal  Value 

We  used  the  same  methodology  to 
calculate  NV  as  that  described  in  the 
preliminary  determination,  with  the 
following  exceptions: 

We  corrected  for  certain  clerical  errors 
foimd  diuing  verification,  including 
corrections  that  MVI,  Nanya,  and 
Vanguard  identified  in  their  responses 


in  the  coiu^e  of  preparing  for 
verification.  For  Vanguard,  we  also 
recalculated  its  reported  sales  duty  tax 
using  the  rates  charged  for  this  tax  by 
the  authorities  in  Taiwan,  and  adjusted 
certain  fi*eight  expenses  by  attributing 
these  charges  only  to  the  sales  that 
incurred  these  expenses. 

Cost  of  Production 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calciilated  a  quarterly 
weighted-average  COP  based  on  the  simi 
of  each  respondent's  cost  of  materials 
and  fabrication  for  the  foreign  like 
product,  plus  amounts  for  selling, 
general,  and  administrative  ("SG&A") 
expenses  and  packing  costs.  We 
determined  that  research  and 
development  ("R&D")  related  to 
semiconductors  benefits  all 
semiconductor  products,  and  that 
allocation  of  R&D  on  a  product-specific 
basis  was  not  appropriate. 

We  relied  on  tne  submitted  COP 
except  in  the  following  specific 
instances  where  the  submitted  costs 
were  not  appropriately  quantified  or 
valued: 

MVI 

1.  We  disallowed  MVI's  startup 
adjustment  (see  comment  14  in  die 
"Interested  Party  Comments"  section  of 
this  notice). 

2.  We  included  ProMOS  Technologies 
Inc.'s  ("ProMOS's")  R&D  expenses  and 
G&A  expenses  in  ProMOS's  COP  (see 
comment  11  in  the  "Interested  Party 
Comments"  section). 

3.  We  recalculated  ChipMOS 
Technologies.  Inc.'s  ("ChdpMOS's") 
COP  to  include  R&D  and  selling 
expenses  from  its  1998  audited  financial 
statements. 

4.  Pursuant  to  section  773(f)(3)  of  the 
Act,  and  section  351.407(b)  of  the 
Department's  regulations,  we  adjusted 
both  ChipMOS's  and  ProMOS's  reported 
costs  to  the  higher  of  transfer  price  or 
COP. 

5.  We  valued  MVI's  stock  bonus  to  its 
employees  as  of  the  date  the 
shareholders'  approval  of  the  stock 
bonus  (see  comment  13  in  the 
"Interested  Party  Comments"  section). 

6.  We  added  MVI's  non-operating 
expenses  to,  and  subtracted  marine 
insurance  from,  its  total  G&A  expenses 
used  in  the  calculation  of  the  G&A 
expense  ratio  (see  comments  17  and  18 
in  the  "Interested  Party  Comments" 
section).  We  also  subtracted  MVI's 
packing  expense  from  the 
unconsolidated  cost  of  goods  sold 
("COGS")  used  in  the  denominator  of 
this  calculation. 

7.  We  combined  MVI's  reported 
allocation  rates  for  general  and  product- 
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specific  R&D  to  determine  one  R&D 
allocation  rate  to  apply  to  MVI's  COM. 

8.  To  make  the  denominator 
consistent  with  the  COM  to  which  it  is 
applied,  we  adjusted  MVI's  financial 
expense  ratio  by  subtracting  packing 
and  the  stock  bonus  from  the 
denominator  of  the  allocation  ratio.  We 
also  excluded  foreign  exchange  gains 
fit>m  investments  as  an  offset  to  net 
consolidated  financial  expenses  from 
the  numerator.  See  Cost  Calculation 
Memomndum  for  MVI  dated  October  12, 
1999. 

Nanya 

1.  Pursuant  to  section  773(f)(2)  of  the 
Act,  and  section  351.407(b)  of  the 
Department's  regulations,  for  assembly 
and  test  services  performed  by  affiliates, 
we  used  the  higher  of  cost,  transfer 
price,  or  market  price. 

2.  We  adjusted  Nanya's  reported  R&D 
rate  to  include  all  of  Nanya's 
semiconductor  R&D  expenses  divided 
by  the  company-wide  COGS. 

3.  We  reclassified  expenses  incurred 
by  Genesis  Semiconductor,  Inc.,  a  U.S. 
affiliate  of  Nanya  that  performs  DRAM 
R&D,  as  R&D  expense. 

4.  We  adjusted  Nanya's  reported  G&A 
expense  to  include  certain  "other 
revenue"  items  and  exchange  losses. 
See  comments  21  and  22  in  the 
"Interested  Party  Comments"  section. 

5.  We  recalculated  Nanya's  reported 
production-related  royalty  expense  ratio 
by  dividing  the  total  expense  incurred 
by  the  COGS  for  DRAMs. 

6.  Since  wafers  processed  in  a  country 
other  than  Taiwan  are  not  subject  to  this 
investigation,  we  have  excluded  the 
costs  and  sales  of  fully-processed  wafers 
purchased  from  a  third  country. 

7.  We  have  included  interest  expenses 
in  the  calculation  of  financial  expense. 
See  comment  20  in  the  "Interested  Party 
Comments"  section.  See  Cost 
Calculation  Memorandum  for  Nanya 
dated  October  12, 1999. 

Vanguard 

1.  We  revised  the  submitted  COP  to 
include  the  cost  of  obsolete  materials 
written  off,  and  the  standard  cost  and 
"lower  of  cost  or  market"  revaluations 
associated  with  raw  materials  and  work- 
in-process  ("WIP")  inventories  {see 
comments  24  and  25  in  the  "Interested 
Party  Comments"section ). 

2.  We  revised  COP  for  back-end 
(assembly)  services  performed  by  an 
affiliate  to  include  selling  expenses. 

3.  Pursuant  to  section  773(t)(2)  and  (3) 
of  the  Act,  and  section  351.407(b)  of  the 
Department's  regulations,  for  DRAM 
assembly  performed  by  an  affiliate,  we 
adjusted  the  reported  cost  to  the  highest 
of  cost,  transfer  price,  or  market  price 


[see  conunent  26  in  the  "Interested 
Party  Comments"  section). 

4.  We  revised  the  submitted  COP  to 
include  certain  royalty  expenses  which 
were  inappropriately  included  in  selling 
expenses.  See  Cost  Calculation 
Memorandum  for  Vanguard  dated 
October  12,  1999. 

We  conducted  our  sales  below-cost 
test  in  the  same  maimer  as  that 
described  in  our  preliminary 
determination.  We  foimd  that,  for  MVI, 
Nanya,  and  Vanguard,  for  certain 
models  of  DRAMs,  more  than  20  percent 
of  the  home  market  sales  within  an 
extended  period  of  time  were  at  prices 
less  than  COP.  Further,  the  prices  did 
not  permit  the  recovery  of  costs  within 
a  reasonable  period  of  time.  We 
therefore  disregarded  the  below-cost 
sales  and  used  the  remaining  sales  as 
the  basis  for  determining  NV,  in 
accordance  with  section  773(b)(1).  For 
those  U.S.  sales  of  DRAMs  for  which 
there  were  no  comparable  home  market 
sales  in  the  ordinary  course  of  trade,  we 
compared  CEPs  to  CV  in  accordance 
with  section  773(a)(4)  of  the  Act. 

Constructed  Value 

In  accordance  with  section  773(e)  of 
the  Act,  we  calculated  CV  based  on  the 
siun  of  the  respondent's  cost  of 
materials,  fabrication,  G&A,  U.S. 
packing  costs,  direct  and  indirect  selling 
expenses,  interest  expenses,  and  profit. 
We  relied  on  the  submitted  CVs  except 
for  the  specific  changes  described  above 
in  the  "Cost  of  Production"  section  of 
the  notice.  In  accordance  with  section 
773(e)(2)(A)  of  the  Act,  we  based  SG&A 
expenses  and  profit  on  the  amoimts 
incurred  and  realized  by  each 
respondent  in  coimection  with  the 
production  and  sale  of  the  foreign  like 
product  in  the  ordinary  course  of  trade, 
for  consumption  in  Taiwan.  Where 
respondents  made  no  home  market  sales 
in  die  ordinary  course  of  trade  (i.e.,  all 
sales  failed  the  cost  test),  we  based 
profit  and  SG&A  expenses  on  the 
weighted-average  of  the  profit  and 
SG&A  data  computed  for  those 
respondents  widi  home  market  sales  of 
the  foreign  like  product  made  in  the 
ordinary  course  of  trade  in  accordance 
with  section  773(e)(2)(B)(ii)  of  the  Act. 

Price-to-Price  and  Price-to-CV 
Comparisons 

We  made  price-to-price  and  price-to- 
CV  comparisons  using  the  same 
methodology  as  that  described  in  the 
preliminary  determination. 

Currency  Conversion 

As  in  the  preliminary  determination, 
we  made  currency  conversions  into  U.S. 
dollars  based  on  the  exchange  rates  in 


effect  on  the  dates  of  the  U.S.  sales  as 
certified  by  the  Federal  Reserve  Bank  in 
accordance  with  section  773(A)  of  the 
Act. 

Interested  Party  Comments 

General  Issues 

Comment  1 :  Certification  for  Modules 
on  Motherboards.  The  petitioner  argues 
that  the  respondents  have  made  plans  to 
avoid  the  antidumping  duty  order  to  be 
issued  in  this  case.  The  petitioner  states 
that  it  previously  submitted  to  the 
Department  news  articles  from  the 
Taiwan  press  in  which  the  respondents 
discussed  plans  to  avoid  any 
antidumping  duty  order  by  shipping 
subject  merchandise  to  intermediate 
countries  for  assembly  or  further 
processing,  including  placing  memory 
modules  on  motherboards.  The 
petitioner  also  notes  that  the 
preliminary  determination  in  this 
investigation,  as  well  as  the  Customs 
instructions  issued  by  the  Department 
after  the  preliminary  determination,  do 
not  contain  the  scope  language  that  is 
standard  in  the  DRAMs  from  Korea 
antidumping  proceeding.  Specifically, 
this  scope  language,  as  stated  in  DRAMs 
from  Korea:  Amended  Final  Results  of 
Administrative  Review,  63  FR  56905, 
56907  (October  23, 1998),  requires 
importers  of  motherboards  that  contain 
removable  memory  modules  to  certify  to 
Customs  that  "neither  it,  nor  a  party 
related  to  it  or  imder  contract  to  it,  will 
remove  the  modules  from  the 
motherboards  after  importation."  The 
petitioner  contends  that,  because 
Taiwan  is  the  world's  leading  producer 
of  motherboards,  it  is  therefore 
"essential"  that  this  certification 
requirement  be  applied  to  importers  of 
motherboards  containing  DRAMs  from 
Taiwan. 

No  other  parties  commented  in  their 
case  or  rebuttal  briefs  with  respect  to 
this  issue. 

DOC  Position:  We  agree  with  the 
petitioner's  conmients  regarding  the 
potential  for  circumvention  resulting 
from  the  importation  of  DRAMs  on 
motherboards.  In  order  to  avoid  the 
possibility  that  an  order  on  DRAMs 
would  be  evaded  in  such  a  manner,  the 
Department  will  follow  the  precedent, 
set  forth  in  DRAMs  from  Korea  Order, 
58  FR  at  27520.  As  a  consequence,  if  a 
party  imports  motherboards  that  contain 
removable  DRAMs  memory  modules, 
we  will  require  the  importer  to  certify 
with  Customs  that  such  modxdes  will 
not  be  removed  by  them,  a  party  under 
contract  to  them,  or  a  party  related  to 
them,  after  importation.  Such 
certification  will  apply  regardless  of 
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whether  the  host  product  contains  a 
CPU. 

Comment  2:  CEP  Offset.  The 
petitioner  argues  that,  in  the 
preliminary  determination,  the 
Department  failed  to  perform  a  level  of 
trade  anedysis  based  on  unadjusted 
starting  prices  for  CEP  sales  for  MVI, 
Nanya,  and  Vanguard.  The  petitioner 
states  that  the  Department  analyzed  the 
level  of  trade  of  CEP  sales  baseti  on  the 
level  of  the  constructed  sale  from -the 
exporter  to  the  affiliated  importer,  i.e., 
the  prices  after  adjustment  for  U.S. 
related  selling  expenses.  Concurrently, 
the  Department  analyzed  the  level  of 
trade  of  the  home  market  sales  based  on 
the  unadjusted  starting  prices  of  those 
sales.  The  petitioner  states  that  this 
methodology  conflicts  with  the 
requirements  of  the  statute  and  the 
decisions  established  in  Borden  Inc.  v 
United  States,  4  F.  Supp.  2d  1221  CIT 
.,  1998)  {"Borden")  and  Micron 
Technology,  Inc.  v.  United  States,  40  F. 
Supp.  2d  481.  485-86  (CIT  1999) 
["Micron").  The  petitioner  argues  that 
the  Department  should  conduct  a  level 
of  trade  analysis  based  on  unadjusted 
starting  prices  in  both  the  U.S.  and  the 
comparison  markets.  The  petitioner 
states  that  the  results  of  this  analysis 
will  demonstrate  that  the  comparison 
market  sales  made  by  MVI,  Vanguard, 
and  Nanya  were  not  made  at  a  more 
advanced  level  of  trade  than  their  sales 
in  the  U.S..  and  that,  therefore,  there  is 
no  basis  for  granting  either  a  level  of 
trade  adjustment  or  a  CEP  offset  to  MVI. 
Nanya  or  Vanguard. 

MVl.  Nanya,  and  Vanguard  disagree 
with  the  petitioner.  They  state  that  the 
Department's  established  practice  of 
analyzing  the  CEP  level  of  trade  for 
purposes  of  determining  whether  a  CEP 
offset  is  warranted  is  consistent  with  the 
statute  and  legislative  history.  They 
argue  that  section  773(a)(7)(A)  of  the  Act 
specifies  that  a  level  of  trade  analysis 
must  examine  the  price  difference 
between  the  "constructed"  export  price 
("EP")  and  NV.  and  that  any  price 
difference  must  be  due  to  differences  in 
the  selling  functions  and  expenses, 
other  than  a  difference  for  which 
allowance  is  otherwise  made,  i.e.,  other 
than  the  selling  expenses  in  the  U.S. 
market  that  already  are  deducted.  They 
further  state,  citing  Antifriction  Bearings 
(other  than  Tapered  Roller  Bearings) 
and  Parts  Thereof  from  France,  et  al.,  62 
FR  54043,  54055  (October  17, 1997), 
that  the  Department  correctly  based  the 
CEP  level  of  trade  on  the  "constructed" 
price,  i.e..  on  the  price  in  the  United 
States  after  making  the  CEP  deductions. 

DOC  Position:  The  Department  agrees 
with  the  respondents.  We  have 
consistently  stated  that  the  statute  and 


the  SAA  support  analyzing  the  level  of 
trade  of  CEP  sales  at  the  constructed 
level,  after  expenses  associated  with 
economic  activities  in  the  United  States 
have  been  deducted,  pursuant  to  section 
772(d)  of  the  Act.  In  the  preamble  to  our 
proposed  regulations,  we  stated 

With  respect  to  the  identification  of  levels 
of  trade,  some  commentators  argued  that, 
consistent  with  past  practice,  the  Department 
should  base  level  of  trade  on  the  starting 
price  for  both  export  price  EP  and  CEP  sales 
*  *  *  The  Department  believes  that  this 
proposal  is  not  supported  by  the  SAA.  If  the 
starting  price  is  used  for  all  U.S.  sales,  the 
Department's  ability  to  make  meaningful 
comparisons  at  the  same  level  of  trade  (or 
appropriate  adjustments  for  differences  in 
levels  of  trade)  would  be  severely 
undermined  in  cases  involving  CEP  sales.  As 
noted  by  other  commentators,  using  the 
starting  price  to  determine  the  level  of  trade 
of  both  types  of  U.S.  sales  would  result  in  a 
finding  of  different  levels  of  trade  for  an  EP 
sale  and  a  CEP  sale  adjusted  to  a  price  that 
reflected  the  same  selling  functions. 
Accordingly,  the  regulations  specify  that  the 
level  of  trade  analyzed  for  EP  sales  is  that  of 
the  starting  price,  and  for  CEP  sales  it  is  the 
constructed  level  of  trade  of  the  price  after 
the  deduction  of  U.S.  selling  expenses  and 
profit. 

See  Antidumping  Duties;  Countervailing 
Duties:  Notice  of  Proposed  Rule  Making  and 
Request  for  Public  Comments,  61  FR  7308, 
7347  (February  27.  1996). 

Consistent  with  the  above  position,  in 
those  cases  where  a  level  of  trade 
comparison  is  warranted  and  possible, 
the  Department  normally  evaluates  the 
level  of  trade  for  CEP  sales  based  on  the 
price  after  adjustments  are  made  under 
section  772(d)  of  the  Act.  See,  e.g.,  Large 
Newspaper  Printing  Presses  and 
Components  Thereof,  Whether 
Assembled  or  Unassembled,  From 
Japan:  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value,  61  FR 
38139,  38143  (July  23,  1996).  We  note 
that,  in  every  case  decided  under  the   - 
revised  antidimiping  statute,  we  have 
consistently  adhered  to  this 
interpretation  of  the  SAA  and  of  the 
Act.  See,  e.g.,  Aramid  Fiber  Formed  of 
Poly  Para-Phenylene  Terephthalamide 
from  the  Netherlands;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review,  61  FR  15766, 
15768  (April  9, 1996);  Certain  Stainless 
Steel  Wire  Rods  from  France; 
Preliminary  Result  of  Antidumping  Duty 
Administrative  Review,  61  FR  8915, 
8916  (March  6, 1996);  and  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  parts  Thereof  from 
France,  et  al.,  Prelinunary  Results  of 
Antidumping  Duty  Administrative 
Review,  61  FR  25713,  35718-23  (July  8, 
1996). 

In  this  case,  in  accordance  with  the 
above  precedent,  our  instructions  in  the 


questionnaire  issued  to  respondents 
stated  that  constructed  level  of  trade 
should  be  used.  All  respondents 
adequately  documented  the  differences 
in  selling  functions  in  the  home  and  in 
the  U.S.  markets.  Therefore,  the 
Department's  decision  to  grant  a  CEP 
offset  to  Nanya,  MVI,  and  Vanguard  was 
consistent  with  the  statute  and  the 
Department's  practice,  and  was 
supported  by  substantial  evidence  on 
the  record. 

We  disagree  with  the  petitioner's 
interpretation  of  Borden  and  of  its 
impact  on  our  current  practice.  In 
Borden,  the  court  held  that  the 
Department's  practice  to  base  the  level 
of  trade  comparisons  of  CEP  sales  after 
CEP  deductions  is  an  impermissible 
interpretation  of  section  772(d)  of  the 
Act.  See  Borden.  4  F.  Supp.  2d  at  1236- 
38;  see  also  Micron,  40  F.  Supp.  2d  at 
485-86.  The  Department  believes, 
however,  that  its  practice  is  in  full 
compliance  with  the  statute,  and  that 
the  court  decision  does  not  contain  a 
persuasive  statutory  analysis.  Because 
Borden  is  not  a  final  and  conclusive 
decision,  the  Department  has  continued 
to  follow  its  normal  practice  of  adjusting 
CEP  under  section  772(d)  of  the  Act, 
prior  to  starting  a  level  of  trade  analysis, 
as  articulated  in  the  regulations  at 
section  351.412.  Accordingly,  consistent 
with  the  Preliminary  Determination,  we 
will  continue  to  analyze  the  level  of 
trade  based  on  adjusted  CEP  prices, 
rather  than  the  starting  CEP  prices. 

Company-Specific  Issues 

A.  Etron 

Comment  3:  Facts  Available.  The 
petitioner  argues  that  the  Department 
must  determine  Etron's  dimiping  margin 
based  on  facts  otherwise  available,  and 
apply  the  highest  margin  calculated  by    - 
the  Department  from  the  information 
provided  in  the  petition.  The  petitioner 
states  that  Etron's  actions  in  this 
investigation  meet  all  the  criteria  for  the 
application  of  facts  available  under 
section  776(a)(2)  of  the  Act.  The 
petitioner  argues  that:  (1)  Etron 
withheld  information  originally 
requested  by  the  Department;  (2)  Etron 
refused  to  provide  requested 
information  in  accordance  with  the 
Department's  supplemental 
questionnaires:  (3)  Etron  significantly 
impeded  the  Department's  investigation 
by  providing  erroneous  information  and 
by  refusing  to  allow  verification  of 
critical  information;  and  (4)  the 
Department  found  that  critical  aspects 
of  the  information  that  Etron  did 
provide  were  unreliable  and 
unverifiable.  The  petitioner  states  that, 
in  general,  the  information  on  the  record 
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reveals  a  web  of  undisclosed 
relationships  that  taints  the  reliability  of 
the  U.S.  sales  data  reported  by  Etron, 
while  the  numerous  accounting 
irregularities  found  in  Etron's  own 
records  undermine  the  integrity  of 
Etron's  entire  response. 

Specifically,  the  petitioner  argues  that 
Etron  failed  to  disclose  essential  facts 
concerning  its  relationship  with  one  of 
its  U.S.  customers,  as  required  by  the 
Department's  questionnaire.  The 
petitioner  states  that  information 
gathered  by  the  Department,  in 
combination  with  Etron's  refusal  to 
provide  clarifying  information  in  a 
response  to  a  request  for  information 
from  the  Department,  establishes  an 
undisclosed  affiliation  between  Etron 
and  this  customer.  The  petitioner  states 
that  this  customer  appears  to  be  nothing 
more  than  a  shell  for  Etron's  U.S. 
subsidiary,  Caltron,  given  certain  facts, 
including  the  absence  of  any  proof 
confirming  a  separate  corporate 
existence  for  this  customer.  The 
petitioner  also  states  that  a  sample  sale 
examined  at  verification  indicates  that 
Etron's  transactions  with  this  customer 
were  not  made  on  an  arm's  length  basis. 

The  petitioner  further  argues  that  the 
information  gathered  by  the  Department 
indicating  undisclosed  affiliations 
between  Etron  and  its  customers  renders 
Etron's  questionnaire  response 
inherently  unreliable.  The  petitioner 
adds  that  this  unreliability  is 
compotmded  by  Etron's  refusal  to 
provide  critical,  clarifying  information 
on  these  relationships,  and  its  refusal  to 
allow  verification  at  its  U.S.  subsidiary, 
Caltron.  The  petitioner  states  that,  in 
particular,  the  evidence  that  Etron  had 
reported  U.S.  sales  to  an  affiliate  instead 
of  sales  from  the  affiliate  to  the  first 
unrelated  customer  means  that  the 
submitted  U.S.  sales  listing  is  fatally 
incomplete.  To  support  its  argiunent, 
the  petitioner  cites  to  Hot-Rolled  Flat- 
Rolled  Carbon-Quality  Steel  Products 
from  Japan,  64  FR  24329,  24367-68 
(May  6, 1999)  {"Hot-Rolled  Steel  from 
Japan'X  in  which  the  Department  stated 
that  "information  possessed  by  a  U.S. 
affiliate  *  *  *  is  essential  to  the 
dumping  determination." 

The  petitioner  further  indicates  that 
the  Department's  sales  verification 
imcovered  numerous  other 
discrepancies  that  by  themselves  justify 
rejection  of  Etron's  entire  questionnaire 
response.  The  petitioner  states  that  the 
Department  discovered  that  Etron 
submitted  incomplete  and  erroneous 
financial  statements,  and  had 
accounting  irregularities  in  its  financial 
statement.  Citing  Antifriction  Bearings 
(Other  than  Tapered  Roller  Bearings) 
from  Germany.  56  FR  31692  (July  11, 


1991)  ["Bearings  from  Germany"),  the 
petitioner  states  that  these  problems 
jeopardize  the  integrity  of  Etron's  entire 
questionnaire  response.  The  petitioner 
also  states  that  Etron  employed  highly 
irregular  procedures  and  intentionally 
misleading  accounting  practices  in 
connection  with  its  U.S.  sales 
operations  and  with  respect  to  Etron 
and  its  U.S.  affiliate,  EiC  Corporation. 
The  petitioner  further  states  that  Etron's 
attempt  to  report  fictitious  home  market 
sales  prices  throws  additional  doubt  on 
the  accuracy  and  completeness  of  all  of 
its  reported  sales. 

The  petitioner  also  argues  that  the 
application  of  facts  available  is  justified 
in  light  of  other  factors,  such  as  Etron's 
failure»to  report  certain  purchases  in  its 
response,  Etron's  failure  to  provide  a 
page  of  its  1998  consolidated  financial 
statement  in  its  response,  and  the 
Department's  inability  to  reconcile 
Etron's  total  DRAMs  purchases  to 
Etron's  financial  statement.  Citing  again 
Bearings  frvm  Germany,  the  petitioner 
notes  that  a  significant  aspect  of  the 
Department's  verification  procedures  is 
to  reconcile  the  company's  reported 
data  to  its  financial  statements.  The 
petitioner  adds  that  the  findings  at 
verification  are  more  than  simple 
oversights:  they  demonstrate  Etron's 
untruthfulness  in  responding  to  direct 
questions  from  the  Department. 

The  petitioner  concludes  that  Etron's 
actions,  including  its  refusal  to  provide 
requested  information  and  blocking  the 
verification  of  Caltron  Technology, 
establish  that  Etron  has  not  cooperated 
to  the  best  of  its  ability  in  this 
investigation  and  has  impeded  the 
Department's  investigation.  The 
petitioner  concludes  that  the  numerous 
errors  and  omissions  in  Etron's 
submitted  financial  statements  and  the 
accounting  irregularities  discovered  by 
the  Department  at  verification  render 
Etron's  questioimaire  response  as  a 
whole  imreliable  and  unusable. 

The  petitioner  notes  that,  in  other 
instances  involving  similarly 
uncooperative  respondents,  such  as  in 
Welded  Carbon  Steel  Pipes  and  Tubes 
frvm  Thailand,  62  FR  53808  (October 
16, 1997)  ["Pipefrvm  Thailand"),  the 
Department  has  imposed  total  adverse 
facts  available.  Qting  Emulsion  Styrene- 
Butadiene  Rubber  frvm  Brazil,  64  FR 
14683  (March  29, 1999)  ["Rubber from 
Brazil"),  Stainless  Steel  Bar  frvm  Spain, 
59  FR  66931  (December  28, 1994)  ["Bar 
frxjm  Spain  "),  and  Circular  Welded  Non- 
Alloy  Steel  from  Venezuela,  57  FR 
42962  (September  17, 1992)  ["Welded 
Steel  from  Venezuela"),  the  petitioner 
also  notes  that  the  Department  should 
base  ftron's  margin  on  the  highest 
margin  listed  in  the  petition  in 


accordance  with  its  standard  practice  in 
dealing  with  uncooperative ' 
respondents. 

In  its  rebuttal  brief,  the  petitioner 
further  points  out  that  Etron,  in  its  case 
brief,  offers  no  explanation  or 
justification  for:  evidence  of  an 
affiliation  between  Etron  and  a  U.S. 
customer;  critical  discrepancies  that  the 
Department  found  at  verification  in  U.S. 
sales  docitmentation;  and  Etron's  refusal 
to  respond  to  the  Department's  request 
for  supplemental  information  and  to 
permit  verification  at  Caltron.  The 
petitioner  also  argues  that  Etron's 
attempt  to  minimize  the  numerous 
errors  the  Department  found  atiEtron's 
sales  verification  is  not  credible,  and 
that  these  problems  confirm  the  total 
uiu^liability  of  Etron's  questionnaire 
data. 

Etron  disagrees  with  the  petitioner's 
claim  that  the  Department  should  apply 
total  adverse  facts  available  to  Etron 
based  on  the  highest  petition  rate.  Etron 
claims  that  the  application  of  total 
adverse  facts  available  in  this  case 
would  be  improper  and  inappropriate. 
Specifically,  Etron  states  that  it  did  not 
report  any  fictitious  sales  to  one  of  its 
U.S.  customers.  Etron  maintains  that 
various  documents  on  the  record 
demonstrate  that  Etron  had  business 
dealings  and  significant  sales  with  this 
company.  Etron  adds  that  there  would 
be  no  reason  for  Etron  to  hide  such  a 
small  portion  of  sales  and  jeopardize  its 
overall  position  in  the  dimiping  case. 

Etron  further  argues  that  a  failiu'e  to 
disclose  certain  iiiformation  about  EiC 
Corporation  is  irrelevant  because  Etron 
had  acknowledged  from  the  start  of  this 
case  that  EiC  Corporation  is  an  affiliated 
party.  Etron  claims  that  there  was 
nothing  irregular  in  its  accoimting 
records  for  a  sale  involving  EiC 
Corporation,  and  that  Etron,  due  to  its 
inexperience,  incorrectly  identified  this 
sale  as  a  CEP  sale. 

Etron  argues  that  the  warehouse  sales 
were  properly  reported  and  verified. 
Etron  further  states  that  the 
discrepancies  between  the  U.S. 
warehouse  sales  ledger  and  the  source 
documents  described  by  the  Department 
are  readily  explained  from  examination 
of  the  relevant  sales  verification  exhibit 
itself. 

Etron  notes  that  the  vast  majority  of 
the  errors  in  its  auditor's  translation  of 
its  financial  statement  are  minor.  Etron 
states  that,  among  these  errors,  the 
inadvertent  submission  of  the  income 
statement  of  its  imconsolidated 
financial  statement  as  that  of  its 
consolidated  financial  statement  cannot 
invaUdate  an  entire  record,  nor 
constitute  a  basis  for  applying  total 
adverse  facts  available.  Furthermore,  in 
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iractice  in 


regards  to  the  incorrect  home  market 
prices  that  Etron  reported  for  certain 
sales,  Etron  states  that  the  impact  of 
Etron's  error  is  minor  at  most,  especially 
given  that  Etron  provided  the 
Department  with  both  the  actual  and 
incorrect  prices. 

Etron  additionally  asserts  that  the 
Department  was  able  to  verify  Etron's 
purchases  from  Vanguard  to  the  relevant 
accounting  documents.  Etron  states  that, 
as  it  explained  and  documented  at 
verification,  its  outside  auditors  had 
presented  an  incorrect  figure  in  the 
financial  statement  for  Etron's 
purchases  from  Vanguard.  Etron  also 
states  that  it  reported  in  the  response 
the  details  of  a  purchase  that  the 
petitioner  claims  Etron  failed  to  report. 
Etron  further  claims  that  it  correctly 
eliminated  a  U.S.  sale  from  the  sales 
listing. 

Etron  further  contends  that  the  cases 
the  petitioner  cites  to  support  its 
argument  that  the  Department  should 
use  total  facts  available  to  determine 
Etron's  margin  present  facts  different 
from  the  situation  at  issue.  Etron  states 
that,  in  Pipe  from  Thailand,  the 
respondent,  Saha  Thai,  refused  to 
provide  information  relating  to  what 
parties  controlled  Saha  Thai,  and 
thereby  impeded  the  Department's 
affiliation  analysis.  Etron  states  that,  in 
the  instant  case,  the  issue  at  hand  does 
not  relate  to  control  of  Etron  itself,  and 
Etron's  inability  to  respond  to  the 
supplemental  questionnaire  and 
participate  in  a  U.S.  verification  does 
not  distort  the  entire  dumping  analysis 
in  the  same  manner  as  in  Pipe  from 
Thailand. 

Etron  argues  that  other  cases  cited  by 
the  petitioner  [i.e.,  Rubber  from  Brazil, 
Stainless  Bar  from  Spain,  and  Welded 
Steel  frx>m  Venezuela)  involve, 
respondents  who  refused  to  allow  any 
verification  at  all  of  any  information. 
Etron  states  that,  in  contrast,  it 
participated  in  a  full  two  weeks  of  cost 
and  sales  verifications  in  Taiwan,  and 
responded  to  multiple  deficiency 
questionnaires.  Etron  also  states  that 
Static  Random  Access  Memory 
Semiconductors  from  Taiwan.  63  FR 
8909  (February  23. 1998)  ["SRAMsfrom 
Taiwan")  is  also  distinguishable  from 
the  instant  case  because,  in  that  case, 
the  Department  applied  total  adverse 
facts  available  to  parties  who  refused  to 
participate  at  all  in  the  Department's 
investigation. 

Etron  further  claims  that,  if  the 
Department  decides  that  total  adverse 
&cis  available  is  warranted,  it  should, 
consistent  with  its  authority  and  past 
practice,  apply  adverse  facts  available 
only  to  the  volume  and  value  of  sales  to 
the  U.S.  customer  at  issue.  Citing  the 


preamble  of  the  Department's 
regulations  [Final  Rule.  62  FR  at  27340), 
Etron  states  that  the  use  of  adverse 
inferences  in  the  selection  of  facts 
available  is  discretionary,  and  not 
mandatory.  As  such,  this  issue  should 
be  decided  on  a  fact  and  case-specific 
basis.  Etron  also  states  that  the 
Department  has  the  authority,  as 
affirmed  by  the  CIT  in  National  Steel 
Corporation  v.  United  States,  870  F. 
Supp.  1130, 1335  (CIT  1994),  to  apply 
adverse  facts  available  on  a  partial  or 
total  basis. 

Etron  specifically  argues  that  the  only 
direct  implication  of  any  failure  by 
Etron  to  disclose  a  possible  affiliation 
with  a  customer  could  only  impact  sales 
to  that  customer.  According  to  Etron,  if 
the  Department  deems  it  appropriate  to 
apply  adverse  facts  available  to  sales  by 
Caltron,  the  Department  should  limit 
the  application  of  adverse  facts  available 
to  only  the  volume  and  value  of 
Caltron's  sales,  which  Etron  claims  were 
verified  by  the  Department  in  Taiwan. 
Etron  also  argues  that,  in  any  case,  there 
is  no  basis  for  applying  adverse  facts 
available  to  the  sale  involving  EiC 
Corporation. 

Etron  contends  that  the  Department 
has  applied  partial,  rather  than  total, 
adverse  facts  available  in  other  similar 
circumstances.  To  support  its  position, 
Etron  cites  DRAMsfrom  the  Republic  of 
Korea.  61  FR  20216  (May  6, 1996),  64 
FR  30481  (June  8. 1999)  ["DRAMsfrom 
Korea  1996  and  1999",  respectively), 
Steel  Sheet  and  Strip  in  Coils  from  Italy, 
64  FR  30750  (June  8, 1999)  ["Steel  Sheet 
and  Strip  from  Italy"),  Industrial 
Nitrocellulose  from  the  United 
Kingdom.  59  FR  66902  (December  28, 
1994),  Certain  Hot-Rolled  Carbon  Steel 
Flat  Products,  et  al.  from  Canada.  58  FR 
37099,  37100  (July  9,  1993),  and  Hot- 
Rolled  Steel  from  fapah. 

Citing  Antifriction  Bearings  (Other 
than  Tapered  Roller  Bearings)  and  Parts 
Thereof  from  France,  62  FR  2081,  2088 
(January  15, 1997)  and  Extruded  Rubber 
Thread  from  Malaysia,  63  FR  12752, 
12762  (March  16, 1998)  ["Thread  from 
Malaysia"),  Etron  further  states  that  the 
Department  takes  into  accoimt  the 
respondent's  degree  of  experience  in 
antidumping  proceedings  when 
determining  the  extent  to  which  adverse 
facts  available  should  be  applied. 
According  to  Etron,  in  the  instant  case, 
the  Department  should  take  into 
account  Etron's  lack  of  experience  in 
dumping  proceedings  when 
determining  what  margins  to  impose. 

Etron  furmer  contends  that,  if  the 
Department  incorrectly  determines  that 
it  should  impose  total  adverse  facts 
available  on  Etron,  the  Department 
should  apply  the  highest  calculated  rate 


for  any  respondent  in  this  proceeding, 
and  not  the  petition  rates.  Etron  states 
that  the  rates  alleged  in  the  petition 
have  not  been  corroborated,  and  are 
therefore  invalid,  given  that  they  were 
calculated  for  Nanya  and  Vanguard. 
Etron  also  states  the  petition  rates  are 
wildly  out  of  line  with  the  rates  that  the 
Department  calculated  in  its 
preliminary  determination,  which  are 
likely  to  remain  the  same  for  the  final 
determination.  Etron  also  argues  that  the 
petition  rates  do  not  reflect  Etron's  true 
range  of  margins  because  Etron  sells  a 
significant  percentage  of  DRAMs  that 
are  high-priced,  specialty  graphic 
DRAMs,  and  Etron  made  a  profit  during 
the  period  of  investigation. 

In  support  of  this  position,  Etron 
points  out  that,  in  DS-L  Supply  Co.  v. 
United  States,  113  F.  3d  1120. 1223 
(Fed.  Cir.  1997),  Sigma  Corp.  v.  United 
States.  117  F.3d  1401, 1410  (Fed.  Cir. 
1997),  Pulton  Chain  Co.,  Inc.  v.  United 
States,  No.  96-12-02877,  Slip  Op.  97- 
162  (CIT  December  2, 1997).  Borden.  4 
F.  Supp.  2d  at  1221,  and  Ferro  Union. 
Inc.  V.  United  States,  44  F.  Supp.2d 
1310  (CIT  1999),  the  courts  have  held 
that  the  Department  may  not  use,  as 
adverse  facts  available,  a  rate,  including 
a  petition  rate,  that  was  subsequently 
determined  to  be  invalid.  Etron  also 
states  that  the  Department  itself,  in 
Melamine  Institutional  Dirmerware  from 
Indonesia.  62  FR  1719, 1720  (January 
13, 1997),  determined  that 
uncorroborated  petition  data  for  one 
respondent  shoiild  not  be  used  as  the 
basis  for  adverse  facts  available  for  other 
respondents.  Citing  Frozen 
Concentrated  Orange  Juice  from  Brazil. 
64  FR  5767, 5768  (February  5, 1999). 
Etron  further  argues  that  the 
Department's  standard  practice  in 
administrative  reviews  is  to  use,  as 
adverse  facts  available,  the  highest 
calcul^ed  margin  for  other  respondents 
in  the  proceeding. 

DOC  Position:  We  agree  with  the 
petitioner.  The  record  evidence  in  this 
case  amply  demonstrates  that  Etron 
withheld  crucial  information  necessary 
to  substantiate  Etron's  representations 
regarding  its  affiUations  with  its  U.S. 
customers.  This,  coupled  with  other 
inconsistencies  and  irregularities  in 
Etron's  database,  as  well  as  Etron's 
refusal  to  undergo  a  mandatory 
verification  of  the  information  requested 
by  the  Department,  indicate  that  Etron 
failed  to  cooperate  to  the  best  of  its 
ability  under  section  776(b)  of  the  Act. 
Thus,  we  have  determined  that  the 
application  of  total  adverse  facts 
available  is  warranted.  See  Etron  FA 
Memo  for  a  detailed  evaluation  of 
Etron's  submissions  and  the 
Department's  findings. 
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We  disagree  with  Etron  that  its 
actions  in  this  proceeding  do  not  justify 
the  application  of  total  adverse  facts 
available  because  Etron  cooperated  to 
the  best  of  its  ability  under  section 
776(b)  of  the  Act.  As  explained  in  detail 
in  the  Etron  FA  Memo,  although  the 
Department  explicitly  requested  in  the 
initial  questionnaire,  supplemental 
questionnaires,  and  subsequently  at 
verification,  that  Etron  disclose  all  of  its 
affiliations.  Etron  failed  to  comply  with 
these  repeated  requests.  Following  the 
verification,  when  Etron's  failure  to 
disclose  all  affiliations  became 
apparent,  and  in  light  of  other 
irregularities  and  omissions  in  Etron's 
responses  (see  Etron  FA  Memo),  the 
Department  issued  additional 
supplemental  questionnaires  to  provide 
Etron  with  yet  another  opportunity  to 
explain  and  clarify  these  issues.  In 
addition,  the  Department  scheduled  a 
verification  at  Etron's  U.S.  subsidiary, 
Caltron.  As  the  record  reveals,  although 
Etron  initially  asked  for  an  extension  to 
respond  to  these  supplemental 
questionnaires,  it  eventually  refused  to 
answer  them  in  their  entirety,  and 
informed  the  Department  that  it  would 
not  undergo  the  scheduled  verification. 
As  a  result  of  Etron's  actions,  the 
Department  was  imable  to  confirm  the 
reliability  and  accuracy  of  Etron's 
submissions.  In  fact,  the  Depeirtment's 
independent  efforts  to  corroborate 
Etron's  affiliations  revealed  that  the 
company  indeed  provided  the 
Department  with  false  and  incomplete 
information.  Therefore,  as  explained  in 
detail  in  the  Etmn  FA  Memo,  given  that 
the  necessary  information  is  not 
available  for  purposes  of  reaching  the 
final  determination,  section  776(a)(2)  of 
the  Act  mandates  that  the  Department 
apply  total  facts  available  to  Etron. 
Moreover,  because  Etron's  actions,  as 
described  above  and  in  the  Etron  FA 
Memo,  demonstrate  that  the  company 
failed  to  cooperate  by  not  acting  to  the 
best  of  its  ability,  section  776(b) 
authorizes  the  Department  to  use  an 
adverse  inference. 

We  disagree  with  Etron  that  the  facts 
in  the  instant  case  difier  from  those  in 
Pipe  from  Thailand,  where  the 
Department  applied  total  adverse  facts 
available.  In  both  cases,  the  respondents 
at  issue  failed  to  disclose  essential 
information  concerning  affiliations  with 
their  customers,  and  the  Department 
discovered  information  establishing 
affiliation  late  in  the  proceeding.  We 
also  note  that,  unlike  Pipe  from 
Thailand,  Etron  has  not  submitted 
responses  to  all  of  the  Department's 
questionnaires,  while  Saha  Thai,  the 
respondent  in  the  latter  case,  submitted 


responses  to  all  of  the  Department's 
questionnaires.  Moreover,  Etron  refused 
to  allow  some  verifications  scheduled 
by  the  Department,  while  in  Pipe  from 
Thailand,  Saha  Thai  allowed  all 
verifications. 

We  further  disagree  with  Etron  that 
this  case  can  be  distingmshed  from 
other  cases,  such  as  Rubber  from  Brazil, 
Bar  from  Spain,  Welded  Steel  frx>m 
Venezuela,  and  SRAMs  from  Taiwan, 
where  the  Department  applied  total 
adverse  facts  available  to  uncooperative 
respondents.  Although  the  Department 
determined  to  apply  total  adverse  facts 
available  based  on  the  particular  facts  in 
each  of  these  cases,  each  respondent 
failed  to  cooperate  with  the  Department 
to  the  best  of  its  ability.  For  example,  in 
Rubber  frr>m  Brazil,  64  FR  at  14683-84, 
the  respondent  at  issue  did  not 
participate  in  any  verification,  and  in 
SRAMs  frvm  Taiwan,  63  FR  at  8910-11, 
the  respondents  did  not  respond  to  any 
of  the  Department's  requests  for 
information.  In  this  case,  as  explained 
above,  Etron  simply  refused  to 
cooperate  with  the  Department  by 
withholding  essential  information  that 
appeared  to  be  readily  at  its  disposal, 
not  to  mention  its  refusal  to  cure  other 
deficiencies  in  its  responses  and 
undergo  verification.  The  totality  of 
facts  in  this  case  thus  demonstrate,  as  in 
other  cases  cited  by  Etron,  that  Etron 
did  not  cooperate  to  the  best  of  its 
ability  within  the  meaning  of  section 
776(b)  of  the  Act. 

We  further  disagree  with  Etron  that 
the  facts  in  the  instant  case  merit  the 
application  of  partial  adverse  facts 
available  only  to  missing  or  imverified 
information.  Contrary  to  Etron's 
position,  in  the  cases  cited  by  Etron,  the 
information  submitted  by  respondents 
was  usable,  and  there  was  no  question 
with  respect  to  the  veracity  of  the 
submissions.  For  example,  in  DRAMs 
from  Korea  1999,  64  FR  at  30482,  Steel 
Sheet  and  Strip  from  Italy,  64  FR  at 
30755,  and  Hot-Rolled  Steel  from  Japan, 
64  FR  at  24367-69,  the  Department 
applied  partial  adverse  facts  available  to 
certain  isolated  subsets  of  U.S.  sales, 
such  as  sales  through  U.S.  affiliates,  that 
respondents  failed  to  report.  These 
omissions,  unlike  Etron's  omissions,  did 
not  afi'ect  the  usability  of  the  other 
information  submitted  by  respondents. 

In  contrast  to  other  cases  involving 
cooperative  respondents,  here  the 
record  demonstrates  that,  despite  our 
repeated  requests,  Etron  purposely 
withheld  information  necessary  to 
confirm  the  reliability  of  its 
questionnaire  responses.  Contrary  to 
Etron's  assertion,  this  information  did 
not  pertain  only  to  a  small  portion  of 
Etron's  U.S.  sales,  but  to  a  large  part  of 


Etron's  U.S.  database,  and  calls  into 
question  the  veracity  of  Etron's  entire 
U.S.  database.  Etron's  refusal  to  undergo 
the  U.S.  verification  at  Caltron  raises 
further  questions  with  respect  to  the 
accuracy  of  the  information  and 
increases  the  Department's  concerns 
that  Etron  purposely  may  have  provided 
false  data.  This,  in  tuiii,  imdermines  the 
reliability  of  Etron's  submissions  as  a 
whole,  regardless  of  whether  the 
company  appeared  to  cooperate  with 
the  Department  during  part  of  the 
proceeding.  See  Stainless  Steel  Sheet 
and  Strip  in  Coils  frvm  Germany,  64  FR 
30710,  30740  (June  8, 1999)  (during 
verification,  where  "errors  are  identified 
in  the  sample  transactions,  the  imtested 
data  are  presumed  to  be  similarly 
tainted  absent  satisfactory  explanation 
and  quantification  on  the  part  of  the 
respondent"). 

We  agree  with  Etron  that,  in 
determining  whether  the  respondent 
cooperated  to  the  best  of  its  ability,  the 
Department  considers  the  general 
experience  of  the  respondent  in 
antidumping  duty  proceedings,  which, 
in  turn,  dictates  the  extent  to  which 
facts  available  should  be  applied.  See 
Thread  frvm  Malaysia,  63  FR  at  12762. 
However,  the  deficiencies  in  Etron's 
responses,  for  the  most  part,  have  not 
resulted  from  a  lack  of  experience,  but 
from  Etron's  willful  attempts,  as 
discussed  above  and  in  the  Etron  FA 
Memo,  to  conceal  and  withhold 
information  from  the  Department. 

Finally,  we  disagree  with  the 
respondent  that  the  Department  may  not 
use,  as  adverse  facts  available,  a  rate 
from  the  petition,  where  different, 
company-specific  rates  are  subsequently 
calculated  in  the  LTFV  final 
determination.  As  explained  in  the 
"Facts  Available"  section  of  this  notice, 
when  selecting  adverse  facts  available, 
the  Department  may  rely  upon,  inter 
alia,  secondary  information  drawn  from 
the  petition,  subject  to  the  corrobpration 
requirements  of  section  776(c)  of  the 
Act.  As  explained  in  detail  in  the  Etron 
FA  Memo,  given  that  the  information  in 
the  petition  in  this  case  has  probative 
value,  we  have  determined  to  use,  as 
adverse  facts  available,  the  highest 
margin  alleged  in  the  petition.  Our 
determination  is  consistent  with  the 
Court  of  Appeals  for  the  Federal 
Circuit's  recent  holding  that  it  is 
reasonable  for  the  Department  to  rely  on 
the  petition  rate  as  adverse  facts 
available,  even  though  this  rate  differs 
from  the  rates  calculated  in  the 
Department's  subsequent  LTFV 
investigation.  Such  a  petition  rate 
would  not  be  appropriate  only  where  it 
has  been  judicially  invalidated,  which 
does  not  apply  in  the  instant  case.  See 
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D6-L  Supply  Co.  v.  United  States, 
Consol.  Court  No.  92-06-00424,  Slip 
Op.  98-81  (CTT  June  22, 1998),  affd  in 
Guangdong  Metals  8r  Minerals  v.  United 
States.  Court  Nos.  98-1497.  98-1549, 
1999  U.S.  App.  LEXIS  21650  (Fed.  Cir. 
Sept.  10, 1999). 

Comment  4:  Affiliation  Between  Etron 
and  Vanguard.  The  petitioner  argues 
that  the  Department's  sales  verification 
report  provides  previously  imdisclosed 
facts  that  confiirm  the  existence  of  an 
afRIiation  between  Etron  and  Vanguard. 
The  petitioner  states  that  the 
Department  discovered  that  Etron  failed 
to  report  certain  purchases  from 
Vanguard  and  other  companies,  which 
imderscores  the  extent  to  which  Etron 
relied  on  Vanguard  as  a  source  of 
supply.  The  petitioner  further  contends 
that  the  Etron  sales  verification  report 
discloses  additional  evidence  of  the  Lu 
family's  extensive,  collective  control 
over  Etron.  The  petitioner  argues  that 
this  evidence  supports  the  conclusion 
that  C.Y.  Lu,  as  a  member  of  the  Lu 
family,  the  brother  of  Etron's  CEO,  and 
as  President  of  Vanguard,  was  in  a 
position  to  exercise  restraint  or 
direction  over  Etron.  The  petitioner 
additionally  argues  that  Etron's 
pim^hase  of  Vanguard  stock,  and 
piuchase  and  sale  of  its  own  stock 
(which  are  listed  on  the  page  of  Etron's 
1998  consolidated  financial  statement 
that  Etron  had  failed  to  submit  to  the 
Department),  further  support  a  finding 
of  affiliation  between  Etron  and 
Vanguard. 

According  to  Etron,  the  Department 
confirmed  diuing  verification  the 
central  elements  that  the  Department 
relied  upon  in  its  preliminary 
determination  to  demonstrate  that  Etron 
and  Vanguard  are  not  affiliated.  Etron 
states  that,  contrary  to  the  petitioner's 
claims,  certain  of  Etron's  purchases 
demonstrate  the  dynamic  nature  of  the 
market,  and  that  Etron  is  able  to 
piut:hase  products  from  multiple 
sources.  Etron  adds  that  the  fact  that 
certain  parties  owned  small 
shareholdings  in  Etron- is  irrelevant  to 
the  affiliation  issue,  and  no  information 
in  the  verification  reports  in  any  way 
undercuts  the  conclusion  that  the 
brother  of  C.C.  Lu,  the  CEO  and 
Chairman  of  Etron,  was  not  in  a  position 
of  "control"  over  Vanguard.  Etron 
further  argues  that,  simply  because  a 
portion  of  Taiwan  Semiconductor 
Manufacturing  Company's  ("TSMC's") 
purchases  of  Etron  stock  was  made  in  a 
certain  way,  rather  than  entirely  on  the 
open  market,  in  no  way  supports  a 
finding  of  affiliation  between  Etron  and 
Vanguard,  particularly  since  all  the 
transactions  took  place  after  the  POL 


Etron  finally  claims  that  it  was  imder 
no  obligation  to  identify  a  certain  other 
company  as  an  affiliated  party  because 
this  company  was  not  involved  in  the 
sale  or  production  of  the  subject 
merchandise. 

DOC  Position:  For  purposes  of  the 
preliminary  determination,  the 
Department  determined  that  Etron  and 
Vanguard  were  not  affiliated  within  the 
meaning  of  section  771{33)(F),  given 
that  the  Lu  fomily  was  not  in  a  position 
of  legal  or  operational  control  over 
Vanguard.  See  Memorandiun  on 
Whether  Etron  Technology,  Inc.  and 
Vanguard  International  Semiconductor, 
Corporation  are  AffiUated  Under 
Section  771(33)  of  the  Act,  dated  May 
21, 1999.  At  verification,  we  carefully 
examined  Vanguard's  corporate  and 
financial  records.  While  family 
members  occupied  positions  in 
Vanguard  and  Etron,  we  found  no 
evidence  of  the  Lu  family's  control  over 
Vanguard's  daily  operations  that  would 
contradict  oiu-  preliminary  finding. 
Accordingly,  consistent  with  our 
preliminary  determination,  we  continue 
to  find  that  during  the  POI,  no  member 
of  the  Lu  family  was  in  a  position  of 
legal  and  operational  control  over 
Vanguard  within  the  meaning  of  section 
771(33)(F)  of  the  Act.  See  Vanguard's 
Sales  Verification  Report  at  3—4.  We 
note,  however,  if  we  issue  an  order  in 
this  case,  we  intend  to  reexamine  the 
relationship  between  these  two 
companies  in  any  futiu«  administrative 
review. 

Comment  5:  Research  and 
Development  Expenses.  Etron  argues 
that  its  offset  to  R&D  expenses  for  R&D 
revenues  was  in  accordance  with  the 
Department's  practice  and  that  the 
Department  erroneously  excluded  the 
offset  in  its  preliminary  determination. 

The  petitioner  contends  that  the 
Department  was  correct  in  its 
preliminary  determination  to  deny 
Etron's  offset  to  its  R&D  expense  for 
revenues  received  from  R&D  projects. 

DOC  Position:  Given  that  the 
Department  is  rejecting  Etron's  reported 
sales  and  cost  information  to  calculate 
Etron's  margin,  and  is  applying  total 
facts  available,  the  issue  of  whether  the 
Department  should  allow  an  offset  to 
Etron's  R&D  expenses  is  moot. 

Comment  6:  Stock  Bonus 
Distributions  to  Employees.  Etron  argues 
that,  in  its  preliminary  determination, 
the  Depjirtment  erroneously  included 
the  stock  bonus  provided  to  employees 
in  Etron's  COP. 

The  petitioner  counters  that  the 
Department  appropriately  included 
Etron's  1998  employee  stock  bonus  and 
cash  payments  to  supervisors  in  the 


reported  costs  in  its  preliminary 
determination. 

DOC  Position:  As  with  comments  5, 
the' question  of  how  to  treat  the  stock 
distribution  to  Etron's  employees  is 
moot  in  light  of  our  decision  to  apply 
total  facts  available  to  Etron. 

B.MVI 

Comment  7:  Collapsing  MVI  and 
ProMOS.  MVI  states  that  the 
Department's  preliminary  determination 
not  to  collapse  MVI  and  ProMOS  and  to 
treat  ProMOS  as  a  non-producing 
subcontractor  was  made  in 
contravention  of  the  law,  the 
regulations,  and  the  E)epartment's 
established  practice.  According  to  MVI, 
ProMOS  and  MVI  should  be  collapsed, 
the  major  input  rule  should  not  apply, 
and  consequently,  the  cost  of  DRAMs 
produced  at  ProMOS  should  be  valued 
using  ProMOS's  actual  COP. 

MVI  claims  that,  under  section 
351.401(h)  of  the  regulations,  the 
Department  shoiUd  treat  DRAM 
semiconductor  foundries  as  producers 
imless  the  foxmdry:  (1)  Does  not  acquire 
ownership  of  the  subject  merchandise, 
and  (2)  does  not  control  the  relevant 
sale  of  the  subject  merchandise. 
According  to  MVI,  in  SRAMs  from 
Taiwan,  the  Department  stated  that, 
even  though  the  foundries  owned  the 
processed  wafer,  they  did  not  ovra  the 
crucial  SRAM  design,  and  therefore 
were  not  "producers."  MVI  maintains 
that  this  same  logic  does  not  apply  in 
this  case  because  ProMOS  has 
ownership  rights  in  the  proprietary 
designs  of  the  DRAMs  it  manufactures, 
similar  to  the  design  houses  in  SRAMs 
from  Taiwan.  Therefore,  MVI  contends 
that  ProMOS  must  be  deemed  a 
producer  of  subject  merchandise. 

Further,  MVI  states  that,  under 
section  351.401(f)(1)  of  the  Department's 
regidations,  the  Department  must 
collapse  MVI  and  ProMOS  because  they 
are:  (1)  Affiliated  producers  of  subject 
merchandise;  (2)  they  have  production 
facilities  in  Taiwan  for  similar  or 
identical  products  that  would  not 
require  substantial  retooling  of  either 
facility  in  order  to  restructiu« 
manufacturing  priorities;  and  (3)  there  is 
a  significant  potential  for  the 
manipidation  of  price  or  production. 
According  to  MVI,  because  MVI  and 
ProMOS  should  be  coUapsed  and 
treated  as  a  single  entity  under  the 
regulations,  the  major  input  rule  is 
inapplicable  to  them.  Therefore,  the 
Department  should  value  ProMOS  die 
using  ProMOS's  actual  costs  of 
production. 

The  petitioner  states  that,  under  the 
totality  of  facts,  ProMOS  is  no  different 
from  the  other  semiconductor 
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fabricators  that  the  Department  has,  in 
other  cases,  found  to  be  simply 
foimdries  for  the  respondents. 
According  to  the  petitioner,  because 
there  is  no  dispute  that  ProMOS  is 
affiliated  with  MVI,  and  because  there  is 
no  dispute  that  a  fabricated  wafer  is  a 
"major  input"  to  a  finished  DRAM,  the 
Department  properly  used  the  highest  of 
cost  or  transfer  price  to  determine  the 
cost  of  DRAM  die  purchased  by  MVI 
from  ProMOS. 

The  petitioner  further  argues  that,  if 
the  Department  were  to  find  that 
ProMOS  is  a  producer,  it  must  collapse 
ProMOS  and  MVI,  and  calculate  a  single 
diunping  margin,  including  margins  on 
the  sales  of  ProMOS  DRAMs  made 
through  Siemens.  In  such  a  case,  the 
petitioner  contends  that,  because  MVI 
did  not  report  the  sales  through 
Siemens,  the  Department  must  make  an 
adverse  inference  in  applying  facts 
available,  and  recommends  that  the 
Department  should  apply  to  the 
unreported  volume  of  sales  made 
through  Siemens  the  highest  individual 
dimiping  margin  calculated  for  any 
other  sale. 

DOC  Position:  We  disagree  with  MVI's 
contention  that  ProMOS  should  be 
considered  a  "producer",  and  that  MVI 
and  ProMOS  should  be  collapsed  for  the 
purposes  of  the  final  determiaation.  In 
response  to  the  comments  filed  by  MVI 
and  the  petitioner,  we  have  reexamined 
the  terms  of  the  agreements  between 
MVI  and  Siemens,  and  MVI,  Siemens, 
and  ProMOS.  Based  on  this  analysis,  we 
stand  by  our  preliminary  determination 
that  ProMOS  is  not  a  "producer"  of  the 
subject  merchandise  within  the  meaning 
of  section  771(28)  of  the  Act.  See 
Preliminary  Determination,  64  FR  at 
28986.  Rather,  the  terms  of  the 
agreements  indicate  that  ProMOS  did 
not  acquire  ownership  of  the  relevant 
subject  merchandise  and  did  not  control 
the  sale  of  relevant  subject  merchandise. 
Moreover,  ProMOS  did  not  control  the 
sale  of  any  merchandise.  Therefore,  we 
determine  that,  under  19  CFR 
351.401(h).  ProMOS  served  as  a 
subcontractor  to  MVI  and  should  be 
treated  as  such  in  om-  analysis.  See 
Memorandum  on  Whether  ProMOS 
Technologies,  Inc.  ("ProMOS")  is  a 
Producer  of  Subject  Merchandise  and  as 
Such  Should  be  Collapsed  with  Mosel 
Vitelic,  Inc.  ("MVI").  dated  October  8. 
1999.  Thus,  for  the  final  determination, 
we  have  not  collapsed  MVI  and 
ProMOS.  We,  therefore,  have  continued 
to  apply  the  major  input  nUe,  pursuant 
to  section  773(f)(2)  and  (3)  of  the  Act 
and  section  351.407(b)  of  the 
Department's  regulations,  to  MVI's 
purchase  of  inputs  from  ProMOS.  We 
note,  however,  that  should  we  issue  an 


order  in  this  case,  we  intend  to  revisit 
this  issue  if  any  of  the  facts  of  this 
situation  change  in  any  future 
administrative  review. 

Comment  8:  Unreported  Home  Market 
Sales.  MVI  argues  that,  if  the 
Department  concludes  that  certain  sales 
shipped  to  destinations  within  Taiwan, 
and  invoiced  to  North  American 
customers  by  MVI's  U.S.  affiliate,  MVC, 
should  be  treated  as  home  market  sales, 
then  the  Department  should  exclude 
them  from  die  home  market  sales 
listing.  MVI  states  that  these  sales  are 
relatively  few  in  nimiber  and  were  made 
outside  the  ordinary  coiuse  of  business. 
MVI  also  argues  that,  if  the  Department 
decides  to  include  these  sales  in  MVI's 
home  market  sales  listing,  it  should  use 
all  of  the  data  from  MVC's  Verification 
Exhibit  22,  which  contains  all  the 
invoices  as  well  as  a  complete  sales 
listing,  including  adjustments,  for  these 
sales. 

The  petitioner  points  out  that  no 
documentation  was  provided  by  MVC  at 
verification  indicating  that  the  sales 
with  bill-to  addresses  in  North  America 
but  ship-to  addresses  in  Taiwan  were  in 
fact  destined  for  North  America. 
According  to  petitioner,  these  sales 
should  have  been  included  in  the  home 
market  database. 

The  petitioner  argues  that,  because 
MVI 's  submitted  home  market  sales 
listing  is  incomplete,  and  thus  not 
verified,  the  Department  must  rely  on 
facts  available.  For  this  purpose,  die 
petitioner  states,  the  Department  should 
add  the  sales  listed  in  Verification 
Exhibit  22  to  the  home  market  sales 
database,  using  the  listed  gross  unit 
price  for  the  calcidation  of  normal 
value.  The  petitioner  claims  that, 
because  MVI  did  not  submit  in  its 
response  the  transaction-specific  data 
required  to  make  adjustments  to  gross 
unit  price,  the  unadjusted  prices  must 
be  used  as  facts  available.  This,  the 
petitioner  maintains,  represents  a 
measured  response  that  avoids  the 
application  of  total  facts  available,  yet  it 
is  a  sufficiently  adverse  consequence  for 
MVI's  failure  to  provide  a  complete  and 
accurate  sales  listing. 

In  rebuttal,  MVI  argues  that  the 
petitioner's  suggestion  for  facts  available 
should  be  rejected  because  MVC  has 
been  a  cooperative  respondent  in  this 
investigation  and  its  reporting 
methodology  for  U.S.  sales  was  fully 
disclosed  and  adopted  in  good  fruth. 
Further,  MVI  contends  that  the 
petitioner  is  incorrect  in  arguing  that 
MVI  did  not  submit  in  its  response  the 
transaction-specific  data  that  is  required 
to  make  adjustments  to  gross  unit  price. 
According  to  MVI,  the  necessary 
adjustments  are  allocations  that  were 


reported  in  full  in  MVI's  Section  B  and 
C  responses  and  supplemental 
responses  of  February  26, 1999  and 
March  24, 1999,  which  all  were  subject 
to  verification. 

DOC  Position:  We  disagree  with  the 
petitioner  that  we  should  apply  facts 
available  for  these  unreported  sales.  An 
examination  of  the  information 
collected  at  verification  reveals  that  MVI 
should  have  reported  these  sales,  but 
the  amount  of  the  sales  in  question  is 
relatively  insignificant,  both  in  terms  of 
quantity  and  value  of  MVI's  total  home 
market  sales.  Thus,  we  are  disregarding 
those  sales  discovered  during 
verification  because  the  volume  of 
unreported  sales  is  relatively 
insignificant. 

The  Department  has,  in  the  past, 
disregarded  sales  inadvertently  omitted 
from  the  home  market  database  when 
such  reported  sales  were  of  insignificant 
quantity  and  value.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Oil  Country  Tubular  Goods 
from  Austria,  60  FR  33553  (June  28, 
1995);  Notice  of  Final  Determinations  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Hot-Rolled  Carbon  Steel  Flat  Products, 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products,  Certain  Corrosion-Resistant 
Carbon  Steel  Flat  Products,  and  Certain 
Cut  to  Length  Carbon  Steel  Plate  from 
France,  58  FR  37125  (July  8, 1993). 

Further,  based  on  our  analysis  of 
information  collected  at  verification, 
including  invoices  and  sales  listing 
(including  adjustments),  the  inclusion 
of  these  sales  in  home  market  sales 
database  would  lower  MVI's  weighted- 
average  dumping  margin.  Thus,  the 
record  indicates  that  tiie  omission  of 
these  unreported  sales  is  in  fact,  adverse 
to  MVI's  interests.  Accordingly,  no 
further  adverse  action  is  warranted. 

Comment  9:  Manufacturing  Costs 
Capitalized  in  ProMOS's  Construction 
in  Progress  Accounts.  MVI  argues  that 
the  manufacturing  costs  capitalized  in 
ProMOS's  construction  in  progress 
("CEP")  accounts  shoidd  not  be  included 
in  ProMOS's  reported  production  costs. 
MVI  states  that  ProMOS's  records  are 
kept  in  accordance  with  Taiwanese 
GAAP  and  reasonably  reflect  the  costs 
associated  with  the  production  of  the 
subject  merchandise.  MVI  cites 
Accounting  Principles  Board  ("APB") 
Opinion  number  4,  which  calls  for  the 
deferral  to  future  accounting  periods  of 
those  costs  associated  with  future 
revenue.  MVI  argues  that  the  costs 
booked  in  ProMOS's  CIP  accoimts  are 
costs  associated  with  the  testing  and 
approval  of  production  machinery  used 
in  the  future  production  of  various  types 
of  DRAM  products.  MVI  argues  that 
these  costs  are  therefore  related  to  future 
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•  revenue,  and  are  properly  capitalized 
under  both  U.S.  and  Taiwanese  GAAP. 
As  such,  they  should  not  be  added  to 
ProMOS's  COP.  MVI  further  argues  that, 
if  the  increase  in  the  CEP  account  for 
SDRAM  DRAM  wafers  is  added  to 
ProMOS's  COP,  then  the  decrease  in  the 
CIP  account  for  EDO  DRAM  products 
should  be  subtracted  from  ProMOS's 
COP. 

The  petitioner  argues  that  it  is  very 
unusual  for  a  wafer  fabrication  facility 
to  have  large  amounts  of  manufacturing 
expenses  in  a  CIP  accoimt.  According  to 
the  petitioner,  even  though  MVI 
considers  its  treatment  of  capitalized 
expenses  reasonable,  it  makes  no 
attempt  to  show  how  the  capitalization 
of  such  imusually  large  amounts  of 
manufacturing  expenses  is  reasonable. 
The  petitioner  asserts  that  it  is  not  the 
increase  in  the  amount  of  CIP  accoimt 
as  a  whole  that  is  of  concern,  but  rather 
the  capitalization  of  extraordinarily 
large  amounts  of  non-fixed  assets  in  the 
CIP  account.  Also,  the  petitioner  states 
that  the  Department  has  incomplete 
information  as  to  the  amount  of  fixed 
assets  in  the  CIP  account  for  EDO 
DRAM  products.  The  petitioner  points 
out  that  this  was  a  relatively  matiu^ 
production  process  by  the  end  of  the 
POI,  and  that  much  of  the  equipment  for 
this  product  should  have  come  online 
during  the  POI.  Thus,  even  though  there 
is  no  evidence  on  the  record  of  such,  the 
petitioner  indicates  that  there  was 
probably  a  great  increase  in  the 
manufacturing  CIP  for  EDO  DRAMs  over 
the  POI,  and  that  the  Department  should 
add  an  amount  to  ProMOS's  EDO 
production  costs. 

DOC  Position:  We  agree  with  MVI  that 
ProMOS's  manufacturing  costs 
capitalized  in  its  CIP  accoxmts  should 
not  be  included  in  full  in  ProMOS's 
COP  for  the  POI.  Section  773(f)(1)(A)  of 
the  Act  states  that  costs  "shall  normally 
be  calculated  based  on  the  records  of  the 
exporter  or  producer  of  the 
merchandise,  if  such  records  are  kept  in 
accordance  with  the  generally  accepted 
accounting  principles  of  the  exporting 
coimtry  (or  the  producing  country, 
where  appropriate)  and  reasonably 
reflect  the  costs  associated  with 
production  and  sale  of  the 
merchandise."  In  its  ordinary  books  and 
records,  ProMOS  capitalized 
manufacturing  costs  incurred  during  the 
testing  phase  of  operations  at  its  new 
production  lines.  Even  though  these 
cost  items  are  normally  expensed  as 
incurred  for  commercial  operations, 
Taiwanese  GAAP  allows  companies  to 
capitalize  these  costs  to  CIP  during  the 
testing  phase  of  operations.  In 
accordance  with  its  normal  books  and 
records  and  Taiwanese  GAAP,  ProMOS 


reported  only  the  amortized  portion  of 
the  capitalized  costs.  We  agree  with 
MVI  that  it  was  appropriate  to  report 
only  the  amortized  portion  of  the 
manufacturing  because  the 
capitalization  of  these  expenses  during 
the  testing  phase  of  production  is 
reasonable  and  the  amortization  of  these 
expense  reasonably  reflects  the  per-unit 
cost  of  producing  the  subject 
merchandise.  In  other  words,  deferring 
some  of  the  testing  costs  by  capitalizing 
them  and  only  reflecting  the  amortized 
portion  in  the  per-imit  COP  through 
depreciation  of  the  associated  fixed 
assets  is  reasonable. 

We  agree  with  MVI  that  Taiwanese 
GAAP  requires  immediate  recognition 
of  manufactiuing  costs  in  mature 
production  facilities  but  allows  for 
capitalization  and  amortization  of  costs 
for  production  lines  still  involved  in  the 
testing  phase  of  operations.  As  a  result 
of  the  continuous  testing  of  the  SDRAM 
production  line,  SDRAM  production 
activity  during  the  period  in  which 
manufacturing  costs  were  capitalized 
was  relatively  low  when  compared  to 
the  post-capitalization  production 
period  activity.  In  addition,  we  disagree 
with  the  petitioner's  statement  that  the 
capitalized  manufactiuing  costs  were 
extraordinarily  high.  We  find  that,  when 
compared  to  the  manufacturing  costs 
incurred  during  the  testing  phase,  the 
manufacturing  costs  incurred  and 
capitalized  in  aggregate  during  the  test 
phase  appear  neither  extraordinarily 
high  nor  unreasonable.  See  MVI  cost 
verification  exhibits  17  and  41. 

The  SAA  at  834  states  tiiat  "[t]he 
exporter  or  producer  will  be  expected  to 
demonstrate  that  it  has  historically 
utilized  such  allocations,  particularly 
with  regard  to  the  establishment  of 
appropriate  amortization  and 
depreciation  periods  and  allowances  for 
capital  expenditures  and  other 
development  costs."  In  this  case,  we 
verified  that  the  company  had 
capitalized  and  amortized 
manufacturing  costs  incurred  during  the 
test  phase  of  production  at  its  new 
production  lines  prior  to  the  inception 
of  this  case.  See  MVI  cost  verification 
exhibit  41.  In  addition,  we  note  that 
ProMOS's  treatment  of  these 
manufacturing  costs  incurred  during  the 
test  phase  of  production  is  consistent 
with  the  CIT's  remand  in  Micron 
Technology,  Inc.,  v.  United  States,  893 
F.  Supp.  21  (CIT  1995).  In  this  case,  the 
court  stated  that,  "to  the  extent  test 
production  and  related  construction 
provide  a  benefit  to  current  and  future 
production,  such  costs  are  properly 
capitalized  and  amortized  over  the 
periods  in  which  the  benefits  accrue." 
893  F.  Supp.  at  25. 


Comment  10:  ProMOS's  RB-D 
Expenses.  MVI  argues  that  the  entire 
amount  of  R&D  expenses  capitalized  in 
the  CIP  accounts  at  the  end  of  the  POI 
should  not  be  added  to  ProMOS's  R&D 
expenses.  Insfead,  MVI  maintains  that 
only  the  R&D  expenses  incurred  during 
the  POI  should  be  included  in  the  R&D 
allocation  calculation.  MVI  points  out 
that  a  portion  of  the  R&D  expense 
capitalized  prior  to  the  POI  was 
amortized  during  the  POI,  and  it  was 
included  in  the  R&D  expense  on  MVI's 
financial  statements.  MVI  reasons  that, 
given  that  these  R&D  costs  were  not 
actually  incurred  during  the  POI,  they 
should  not  be  included  in  the  allocation 
calculation. 

The  petitioner  argues  that  no  R&D 
should  be  deferred  in  a  CIP  account 
because  capitalizing  R&D  is  distortive  of 
costs.  The  petitioner  cites  DRAMS  from 
Korea  1999,  64  FR  at  30484-85,  which 
states  that  "capitalizing  R&D 
expenditures  is  distortive  of  costs."  The 
petitioner  also  cites  U.S.  GAAP  which 
requires  "all  R&D  costs  to  be  expensed 
in  the  year  incurred,"  as  support  for  its 
position  that  no  R&D  be  deferred  in  a 
CIP  account. 

DOC  Position:  We  disagree  with  both 
-MVI  and  the  petitioner.  While  we  agree 
that  R&D  costs  should  be  expensed  as 
inctured,  the  current  situation  is 
different.  As  explained  in  comment  9. 
ProMOS  capitalized  current 
manufacturing  costs  related  to  testing 
costs.  In  this  instance,  ProMOS 
classified  some  of  these  manufacturing 
costs  as  R&D  incurred  during  the  testing 
phase  of  operations.  Although  ProMOS 
classified  these  costs  as  R&D,  they 
actually  are  costs  fi-om  the  testing  phase 
of  operations.  Consistent  with  our 
position  on  the  capitalized 
manufacturing  costs  that  ProMOS 
incurred  during  the  testing  phase  of 
operations,  we  consider  it  appropriate, 
under  Taiwanese  GAAP,  for  ProMOS  to 
capitalize  and  amortize  operating  costs 
incurred  during  this  testing  phase. 
Following  this  approach,  all  testing 
expenses  amortized  during  the  POI 
should  be  recognized  as  a  POI  cost  of 
production,  regardless  of  whether  it  was 
originally  incurred  and  capitalized  prior 
to  or  during  the  POI. 

Comment  11:  Allocation  of  ProMOS's 
R&D  expenses.  MVI  argues  that,  in 
following  the  cross-fertilization 
principle,  the  Department  should 
allocate  ProMOS's  R&D  expenses  to  all 
products  sold  by  MVI.  MVI  cites  SRAMS 
from  Taiwan,  63  FR  at  8925,  where  the 
Department  concluded  that  "where 
expenditures  benefit  more  tiian  one 
product,  it  is  the  Department's  practice 
to  allocate  those  costs  to  all  of  die 
products  which  are  benefitted."  MVI 
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states  that,  under  the  cross-fertilization 
principle,  NfVI  products  coiUd  benefit 
bom  ftoMOS's  R&D  expenditures  and, 
therefore.  ProMOS's  R&D  expenses 
should  be  allocated  over  all  MVI's 
semiconductor  products.  Furthermore, 
MVI  states  that,  if  the  Department 
continues  to  allocate  ProMOS's  R&D 
expenses  exclusively  to  ProMOS's 
production,  then  MVI's  R&D  expenses 
should  only  be  applied  to  merchandise 
produced  at  MVI. 

The  petitioner  argues  that  ProMOS's 
RftD  should  only  be  allocated  to 
ProMOS,  which  is  consistent  with  the 
Department's  treatment  of  ProMOS  as  a 
subcontractor. 

DOC  Position:  We  agree  with  the 
petitioner.  ProMOS  is  an  affiliated 
subcontractor  of  MVI  that  provides  a 
specific  input  to  MVI  for  the  production 
of  subject  merchandise.  As  a 
subcontractor,  ProMOS's  R&D  expenses 
should  be  connected  with  the 
merchandise  ProMOS  produced,  which, 
in  this  case,  is  the  input  provided  to 
MVI,  whereas  MVI's  R&D  costs  should 
be  allocated  to  all  of  the  merchandise  it 
produced.  Moreover,  we  normally 
calculate  G&A  and  R&D  on  an  entity- 
specific  level,  not  on  a  consolidated 
level.  See  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Stainless  Steel  Round  Wire  From 
Canada,  64  FR  17324, 17334  (April  9, 
1999)  ("Stainless  Steel  Round  Wire 
From  Canada").  In  the  present  case, 
respondent's  reference  to  SRAMSfrom 
Taiwan  is  not  applicable  because  that 
case  refers  to  R&D  cross-fertilization 
between  different  semiconductor 
products  produced  by  the  same 
company,  and  not  between 
semiconductor  products  of  the 
respondent  and  an  affiliated 
subcontractor  supplier,  as  in  this  case. 

Comment  12:  mVI's  R6-D  expenses. 
MVI  points  out  that  MVC's  R&D 
expenses  are  included  in  MVI's  R&D 
expenses  in  its  unconsolidated  financial 
statements.  However,  MVC's  COGS  is 
not  included  in  MVI's  unconsolidated 
financial  statements,  thereby  distorting 
MVI's  R&D  allocation  ratio.  MVI  states 
that  the  numerator  and  the  denominator 
used  in  the  R&D  expense  allocation 
should  be  calculated  using  data  from  the 
same  companies. 

The  petitioner  claims  that  MVI's 
COGS  used  in  the  R&D  ratio  calculation 
was  taken  from  MVI's  financial 
statements  and  included  the  cost  of 
products  sold  by  MVI  to  MVC  for  resale 
to  the  U.S.  market.  The  petitioner  states 
that,  if  the  Department  were  to  add 
MVC's  COGS  to  MVI's  COGS,  it  would 
result  in  double-counting. 

DOC  Position:  We  agree  with  the 
petitioner  that  MVI's  R&D  rate 


computation  should  be  based  on  the 
R&D  costs  and  the  cost  of  sales  amounts 
as  reported  on  MVI's  audited  financial 
statements.  The  fact  that  MVI  may  have 
performed  some  R&D  for  the  benefit  of 
MVC  does  not  mean  that  MVI  did  not 
derive  any  benefit  from  that  R&D. 
Consistent  with  our  position  that  all 
semiconductor  R&D  benefits  all 
semiconductor  products  (see  SRAMS 
from  Taiwan,  63  FR  at  8925),  we 
computed  MVI's  R&D  rate  as  the  ratio  of 
MVI's  company-wide  R&D  over 
company-wide  cost  of  sales.  Moreover, 
we  note  that  MVI's  cost  of  sales  as 
reported  on  its  financial  statements 
already  includes  the  cost  of  sales  for 
those  products  which  were  sold  to  MVC 
and  then  resold  in  the  U.S.  market.  See 
MVI  cost  verification  exhibit  15.  To 
include  MVC's  cost  of  sales  in  MVI's 
R&D  rate  calculation,  as  MVI  argues, 
would  double-coimt  these  cost  of  sales. 

Comment  13:  Employee  Stock 
Bonuses.  MVI  states  that  the  employee 
stock  bonuses  paid  by  MVI  shoidd  be 
valued  at  the  market  price  of  MVI's 
stock  on  the  date  of  the  distribution  of 
the  shares.  MVI  points  out  that  the 
Department's  preference  is  that  stocks 
be  valued  as  of  the  grant  date,  based  on 
the  Financial  Accounting  Standards 
Board's  Statement  of  Financial 
Accounting  Standard  ("SFAS")  No.  123. 
MVI  argues  that  SFAS  123  ianot 
appropriate  in  this  circumstance 
because  SFAS  123  applies  to  stock 
options  awarded  as  compensation, 
whereas  MVI  has  awarded  actual  stock 
shares  as  compensation.  MVI  asserts 
that,  with  stock  options,  the  company 
has  no  way  of  predicting  when 
employees  will  choose  to  exercise  the 
option.  Consequently,  the  company  has 
no  immediate  way  to  measure  the  value 
of  the  stock  provided.  However,  in  this 
instance,  MVI  knows  the  value  of  the 
shares  provided  and  the  actual  cost  to 
the  company  on  the  day  the  shares  are 
distributed  to  the  employees. 

MVI  continues  that,  even  though  it  is 
not  applicable.  SFAS  No.  123's 
definition  of  grant  date  as  "the  date  on 
which  the  employer  and  employee  come 
to  a  mutual  imderstanding  of  the  terms 
of  a  stock-based  compensation  award" 
further  supports  their  argument  for  the 
use  of  the  (fistribution  date.  MVI  claims 
that  the  mutual  imderstanding  of  the 
value  of  the  employees'  profit-sharing 
bonus  does  not  occur  until  the  date  on 
which  the  stock  is  issued  because  the 
value  of  the  stock  is  not  determined 
until  that  date. 

MVI  states  that,  in  calculating  a 
company's  actual  costs,  the  Department 
should  use  the  share  distribution  costs 
that  best  reflects  the  known  costs  to  the 
company.  MVI  points  out  that,  in 


SRAMsftvm  Taiwan.  63  FR  at  8922,  the 
Department  reasoned  that  the  cost  of 
stock  bonuses  to  the  company  "is 
foregoing  the  opportunity  to  acquire 
capital  by  issuing  or  selling  those  shares 
to  investors  at  the  market  price."  MVI 
argues  that,  in  this  case,  the  opportunity 
cost  is  not  incurred  upon  the 
announcement  of  the  bonus,  but  rather 
upon  the  distribution  of  the  bonus. 
Furthermore,  MVI  states  that  the 
employees'  ownership  rights  to  the 
shares  are  vested  upon  distribution,  and 
not  upon  declaration. 

MVI  maintains  that  if  the  market 
value  of  the  stock  shares  is  determined 
by  using  the  value  of  the  shares  on  the 
date  of  declaration,  the  Department 
should  consider  the  dilution  effect  of 
the  share  distribution.  MVI  states  that  . 
the  actual  market  value  is  diminished 
by  the  quantity  of  shares  issued  over 
shares  outstanding.  MVI  points  out  that 
MVI's  stock  value  declined  as  a  result  of 
the  declaration  of  the  stock  bonuses, 
and  that  the  Department  should 
therefore  adjust  the  market  price  used 
for  the  valuation  of  the  stock  shares  by 
the  dilution  effect  of  the  declaration. 

MVI  contends  that,  if  the  Department 
uses  the  date  of  the  shareholder  meeting 
to  value  employee  stock  bonuses,  the 
Department  should  calculate  an  offset  to 
the  bonus  given  that  the  company  did 
not  issue  shares  until  the  date  of 
distribution.  MVI  reasons  that,  if  the 
Department  attributes  a  cost  to  MVI  that 
the  company  did  not  incur,  then  the 
Department  should  attribute  to  MVI  the 
corresponding  benefit  that  would  inure 
to  MVI  because  of  the  delay  in  the 
distribution  of  shares. 

The  petitioner  argues  that  the 
Department  should  adhere  to  the  policy 
it  adopted  in  SRAMsfrom  Taiwan  and 
value  MVI's  stock  bonus  at  the  fair 
market  value  on  the  date  the  bonus  was 
etherized.  In  particular,  the  petitioner 
cites  SRAMsfrom  Taiwan,  63  FR  at 
8922-23,  in  which  the  Department 
stated  that  "[a]s  to  the  determination  of 
fair  market  value,  because  the  employee 
stock  bonuses  were  authorized  by  UMC 
and  Winbond  shareholders  at  the 
annual  shareholders'  meetings,  our 
preference  would  be  to  value  the  stock 
at  the  market  price  on  those  dates. 
However,  since  the  dates  of  those 
meetings  are  not  on  the  case  record,  we 
have  valued  the  stock  distributions  on 
the  date  of  issuance." 

The  petitioner  asserts  that  the  terms  of 
MVI's  stock  bonus  were  clearly  settled 
on  the  date  MVI's  shareholders 
authorized  the  stock  bonus  and 
specified  the  number  of  shares  to 
distribute.  The  petitioner  points  out  that 
the  number  of  shares  to  be  distributed 
was  in  no  sense  dependent  on  the 
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market  value  of  the  stock  on  the  issue 
date  or  MVI's  number  of  employees.  The 
petitioner  states  that,  using  the 
declaration  date  is  supported  by  the 
Accounting  Principles  Board  ("APB") 
Opinion  25,  which  states  that  the 
measurement  date  is  the  earliest  date  on 
which  both  the  number  of  shares  to 
which  an  individual  employee  is 
entitled  is  known,  and  the  option  price 
is  fixed.  The  petitioner  argues  that,  in 
SRAMsfrom  Taiwan,  the  Department 
had  to  resort  to  the  market  value  on  the 
date  of  issuance  as  a  reasonable 
surrogate  because  the  necessary 
information  was  not  available  in  the 
record.  The  petitioner  states  that  the 
opportunity  cost  forgone  by  MVI  by 
issuing  the  stock  as  compensation  to 
employees,  rather  than  by  selling  it  to 
investors  on  the  open  market,  is  better 
measured  by  the  share  value  on  the 
declaration  date,  and  not  the 
distribution  date.  The  petitioner 
contends  that,  on  the  authorization  date, 
the  company  obligated  itself  to  issue  a 
certain  nimiber  of  shares  as  a  bonus  to 
its  employees,  and  that  number  of 
shares  was  fixed  and  did  not  vary  with 
the  fluctuations  in  the  market  value  of 
the  stock.  The  petitioner  claims  that 
MVI's  examples  of  the  stock  bonus's 
dilution  effect  are  not  accurate  because 
those  examples  involve  stock  splits  and 
dividends,  which  constitute  a 
distribution  of  additional  shares  to 
existing  shareholders,  and  not  the 
issuance  of  additional  shares  as 
compensation  for  services  provided  to 
the  company.  The  petitioner  concludes 
that  MVI's  theoretical  benefit  from 
delaying  the  issuance  of  the  stock  shares 
to  employees  would  be  a  non-operating 
investment  gain,  and  would  not  be 
allowed  as  an  offset  had  such  a  gain 
been  realized. 

DOC  Position:  We  agree  with  the 
petitioner  that  the  employee  stock 
bonuses  should  be  recorded  at  fair 
market  value  on  the  date  of  the 
shareholders'  approval.  Our 
determination  is  based  on  the  standards 
prescribed  by  SFAS  123  along  with  the 
precedent  set  forth  in  SRAMs  from 
Taiwan,  63  FR  at  8923.  We  recogniase 
that  Taiwanese  GAAP  allows  stock 
bonuses  to  be  recorded  at  par  value  as 
a  reduction  in  stockholders'  equity. 
However,  in  SRAMS  from  Taiwan,  we 
determined  that  the  treatment  of  stock 
bonuses  under  Taiwanese  GAAP  is 
distortive  and  does  not  reasonably 
reflect  the  cost  of  the  subject 
merchandise,  and,  accordingly,  we 
decided  to  rely  on  U.S.  GAAP.  While 
the  Department  acknowledges  that 
SFAS  123  primarily  addresses  stock 
options,  the  standard  actually  stipulates 


that  it  applies  "to  [both]  stock  options 
and  other  stock-based  compensation 
arrangements."  Interpretation  and 
Application  of  Generally  Accepted 
Accounting  Principles  1998,  by  Patrick 
Delaney,  et  al.  (John  Wiley  and  Sons 
1998)  at  638.  Thus,  SFAS  123  would 
encompass  the  stock  bonuses  awarded 
by  MVI  to  its  employees  and,  as  such, 
the  shares  of  stock  awarded  to 
employees  should  be  valued  at  fair 
market  value  on  the  grant  date. 

We  disagree  with  MVI's  claim  that  a 
"mutual  understanding"  of  the  value  or 
opportunity  cost  of  the  stock  bonus  is 
not  known  until  the  date  of  distribution. 
A  review  of  the  record  clearly  indicates 
that  the  terms  of  the  bonus  were 
outlined  in  the  minutes  of  the  meeting 
where  shareholder  approval  was 
granted.  See  MVI  cost  verification 
exhibit  47.  As  noted  in  SRAMsfrom 
Taiwan,  63  FR  at  8923.  SFAS  123 
directs  that  "[i]f  an  award  is  for  past 
services,  the  related  compensation  cost 
shall  be  recognized  in  the  period  in 
which  it  is  granted."  In  the  instant  case, 
the  stock  distributed  by  MVI  in  the 
current  year  was  for  service  of  the  prior 
year.  Under  U.S.  GAAP,  it  is  appropriate 
to  recognize  the  compensation  cost,  and 
thus  value  the  compensation,  when  the 
stock  bonus  was  granted,  which  was  as 
of  the  date  of  the  sharebolders' 
approval. 

We  also  disagree  with  MVI's  argument 
as  to  the  dilution  effect  the  stock  bonus 
will  have  on  market  price.  There  are 
many  complex  factors,  such  as  investor 
predictions  of  future  company 
performance,  changes  in  a  company's 
management  or  changes  in  a  company's 
business  plan,  which  influence  the 
stock  market  price  of  a  publicly  traded 
company.  To  speculate  that  there  is  a 
direct  correlation  between  the 
authorization  of  the  stock  bonus  and  the 
market  price,  which  can  be  quantified  in 
a  simple  mathematical  formula,  is 
therefore  not  reasonable. 

In  addition,  we  disagree  with  MVI 
that  the  company  should  be  granted  an 
offset  to  account  for  any  benefit  accrued 
due  to  the  delay  iii  the  issuance  of  the 
shares  to  employees.  Once  shareholder 
approval  is  obtained,  a  legal  obUgation 
exists  requiring  immediate  recognition. 
There  is  no  indication  on  the  record  that 
MVI  derived  a  benefit  from  the  delay  in 
the  distribution  of  the  shares.  Therefore, 
in  order  to  avoid  speculation  as  to  the 
impact  of  dilution  or  the  value  of  any 
lost  future  benefit,  the  Department 
adheres  to  its  previously  stated  practice 
of  using  the  declaration  date  for  the 
valuation  of  stock  bonuses. 

Comment  14:  Startup  Adjustment. 
MVI  argues  that  the  Department  should 
grant  MVI's  request  for  a  startup 


adjustment  for  the  ProMOS  facility.  MVI 
states  that  the  Department  should  use 
the  number  of  wsifers  out  and  good  die 
out,  as  well  as  the  number  of  wafers 
entering  production,  to  determine 
whether  ProMOS  reached  commercial 
levels  of  production.  MVI  asserts  that 
the  precedent  established  in  SRAMs 
from  Taiwan  of  determining  commercial 
levels  of  production  based  on  wafer 
starts  during  the  period  is  not  an 
accxxrate  measure.  MVI  claims  that, 
during  ProMOS 's  startup  period,  wafer 
starts  are  not  relevant  to  the  number  of 
luiits  processed  because  ProMOS  used 
many  wafers  during  the  POI  for 
engineering  and  other  test  purposes  that 
were  imrelated  to  the  production  of 
finished  goods.  MVI  claims  that 
commercial  levels  of  production  should 
be  measured  by  volumes  of  wafers  out, 
volimies  of  good  chips,  rated  monthly 
capacity,  yields  at  a  commercially 
feasible  level,  commercial  levels  of 
depreciation,  and  commercial  levels  of 
employees.  MVI  contends  that  it  was 
not  until  the  third  quarter  of  1998  that 
ProMOS  ended  its  startup  period. 

MVI  asserts  that  the  Department  failed 
to  explain  why  a  relative  escalation  in 
wafer  starts  is  indicative  of  commercial 
levels  of  production,  or  how  this 
escalation  is  characteristic  of  the 
merchandise,  producer  or  industry 
concerned.  MVI  provides  examples  of 
other  wafer  fabrication  facilities' 
capacity  levels  during  the  POI  to 
emphasize  the  point  that  ProMOS  was 
operating  below  normal  industry 
capacity  levels  during  the  POI.  Finally, 
MVI  states  that  the  October  21, 1997 
news  release  declaring  commercial 
availability  of  64  Megabit  ("meg") 
DRAMs  produced  by  ProMOS  should 
not  be  confused  with  the  level  of 
commercial  production  characteristic  of 
the  industry.  MVI  explains  that  the 
former  is  indicative  of  having 
merchandise,  even  the  smallest  amount, 
available  for  sale;  the  latter  is  indicative 
of  having  reached  a  particular  level  of 
production  such  that  period  costs 
reasonably  reflect  the  normal  COP. 

The  petitioner  argues  that  ProMOS's 
startup  period  appears  to  have  ended 
prior  to  the  beginning  of  the  POI.  The 
petitioner  cites  section  773(f)(l)(C)(ii)  of 
the  Act,  which  states  that  "the  statute 
permits  a  startup  adjustment  to  be  made 
only  if:  a  producer  is  using  new 
production  facilities  or  producing  a  new 
product  that  requires  substantial  new 
investment,  and  production  levels  are 
limited  by  technical  factors  associated 
with  the  initial  phase  of  commercial 
production."  The  petitioner  states  that, 
while  ProMOS  was  using  a  new 
production  facility,  any  technical  factors 
that  may  have  initially  limited 
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production  levels  ceased  to  be  at  issue 
in  October  1997,  when  ProMOS 
achieved  commercial  production  levels 
that  are  characteristic  of  the  DRAM 
industry. 

The  petitioner  claims  that,  in  the 
October  21, 1997  press  release,  ProMOS 
announces  commercial  availability  of  64 
meg  DRAMs.  In  the  press  release, 
ProMOS  held  itself  out  to  be  a  facility 
producing  at  self-proclaimed  high 
vol\unes.  and  offering  commercial 
production.  It  also  provided  to 
customers  detailed  information  with 
respect  to  its  full  product  line  and  price 
data.  This,  according  to  petitioner, 
indicates  that  ProMOS  had  surpassed 
the  threshold  of  initial  commercial 
production.  The  petitioner  asserts  that 
the  information  ProMOS  provided  at 
verification  regarding  wafer  starts 
further  contradicts  MVI's  claim  for  a 
startup  adjustment,  pointing  out  that 
ProMOS 's  wafer  starts  remained 
constant  throiighout  most  of  the  POI. 

The  petitioner  contends  that 
ProMOS's  achievement  of  its  rated 
capacity  is  not  the  proper  benchmark  for 
determining  when  the  startup  period 
ends.  The  petitioner  cites  the  SAA  at 
836,  which  states  that  "[t]he  attainment 
of  peak  production  levels  will  not  be  the 
standard  for  identifying  the  end  of  the 
startup  period,  because  the  startup 
period  may  end  well  before  a  company 
achieves  optimiun  capacity  utilization." 

The  petitioner  argues  that  the  nimiber 
of  units  going  into  finished  goods 
inventory  is  not  a  good  measure  of  the 
achievement  of  commercial  levels  of 
production.  The  petitioner  states  that 
the  number  of  good  die  resulting  from 
the  production  process  reflects  not  only 
the  output  of  the  process  but  also,  and 
more  important,  me  yield  achieved  in 
the  production  process.  The  petitioner 
cites  SRAMsfrom  Taiwan,  63  FR  at 
8930,  where  the  Department  focused  on 
a  similar  product  and  determined  the 
beginning  of  commercial  production 
levels  (and  the  end  of  the  startup 
period)  based  on  the  number  of  wafer 
starts,  and  notes  that  the  Department 
foimd  this  represented  the  best  measure 
of  the  facility's  ability  to  produce  at 
commercial  production  levels. 

Furthermore,  the  petitioner  notes  that 
in  SRAMs  from  Taiwan,  where  a  similar 
product  was  examined,  the  Department, 
citing  the  SAA  at  836,  which  directs  the 
Department  to  examine  the  units 
processed  in  determining  the  claimed 
startup  period,  rejected  respondent's 
argument  that  the  Department  examine 
production  yields  as  a  measiue  of  when 
commercial  production  begins.  The 
petitioner  points  out  that  yields  improve 
constantly  throughout  the  life  cycle  of  a 
semiconductor  product.  The  petitioner 


cites  the  SAA  at  836,  which  directs  the 
Department  to  not  extend  the  startup 
period  so  as  to  cover  improvements  and 
cost  reductions  that  may  occur  over  the 
entire  life  cycle  of  a  product. 

The  petitioner  asserts  that  the  other 
factors,  which  MVI  claims  are  a  measure 
of  commercial  production,  are  without 
merit.  The  petitioner  states  that 
investment  in  DRAM  facilities  is 
ongoing  and  continues  beyond  the 
initial  startup  period.  Finally,  the 
petitioner  argues  that  the  wafer 
production  data  for  other  Taiwanese 
producers  are  not  appropriate  measures 
because  fabrication  facilities  can,  and 
are,  designed  to  handle  different 
capacity  levels. 

DOC  Position:  We  disagree  with  MVI 
that  a  startup  adjustment  is  warranted  in 
this  case.  Section  773{f)(l)(C)(ii)  of  the 
Act  authorizes  adjustments  for  startup 
operations  "only  where  (I)  a  producer  is 
using  new  production  facilities  or 
producing  a  new  product  that  requires 
substantial  additional  investment,  and 
(U)  production  levels  are  limited  by 
technical  factors  associated  with  the 
initial  phase  of  production"  (emphasis 
added).  In  light  of  the  information 
contained  in  the  administrative  record, 
we  consider  ProMOS's  facilities  to  be 
"new"  within  the  meaning  of  section 
773(f)(l)(C)(ii)(I)  of  the  Act  because  the 
record  indicates  that  these  production 
fecilities  have  been  built  for  the  purpose 
of  producing  DRAM  products  not 
produced  by  MVI's  other  fabrication 
facility.  See  January  25, 1999  section  A 
response.  However,  we  do  not  consider 
ProMOS's  production  levels  to  have 
been  limited  by  technical  factors 
associated  with  the  initial  phase  of 
production  during  the  POI  within  the 
meaning  of  section  773(f)(l){C)(ii)(II)  of 
the  Act.  Section  773(f)(l)(C)(ii)  states 
that  "the  initial  phase  of  commercial 
production  ends  at  the  end  of  the 
startup  period."  Since,  as  explained 
below,  the  startup  period  has  ended,  we 
have  determined  that  any  technical 
factors  that  may  have  limited  ProMOS's 
production  ceased  to  be  an  issue  when 
the  facility  reached  what  we  consider  to 
be  commercial  levels  of  production  in 
October  1997,  the  beginning  of  the  POI. 

In  determining  whether  commercial 
levels  have  been  achieved,  section 
773(f)(l)(C)(ii)  directs  the  Department  to 
consider  factors  unrelated  to  the  startup 
operations  that  might  affect  the  volume 
of  production  processed,  such  as 
demand,  seasonality  or  business  cycles. 
Moreover,  the  SAA  at  836  directs  the 
Department  to  examine  the  units 
processed  in  determining  the  claimed 
startup  period.  In  SRAMs  from  Taiwan, 
63  FR  at  8930,  we  stated  that  "our 
determination  of  the  startup  period  was 


based,  in  a  large  part,  on  a  review  of  the 
wafer  starts  at  the  new  facility  during 
the  POI,  which  represents  the  best 
measure  of  the  facility's  ability  to 
produce  at  commercial  production 
levels."  Consistent  with  the  SAA  and 
SRAMsfrom  Taiwan,  in  this  case,  we 
continue  to  believe  that  wafer  starts 
provide  the  best  measure  of  the  facility's 
ability  to  produce  at  commercial 
production  levels  because  the  increase 
in  wafer  starts  is  indicative  of  ProMOS's 
resolution  of  technical  problems  that 
had  initially  restricted  production. 
Based  on  this  measure,  we  have 
determined  that  ProMOS  reached 
commercial  levels  of  production  prior  to 
the  start  of  the  POI.  Due  to  the 
proprietary  nature  of  this  analysis,  see 
Cost  Calculation  Memorandum  for  MVI 
dated  October  12, 1999  for  a  more 
detailed  explanation  regarding  the 
startup  adjustment.  Because  section 
773(f)(l)(C)(ii)  of  the  Act  establishes  that 
both  prongs  of  the  test  must  be  met 
before  a  startup  adjustment  is 
warranted,  we  have  denied  MVI's 
startup  claim. 

We  agree  with  the  petitioner's 
argument  that  units  going  into  finished 
goods  inventory  are  not  a  good  measure 
of  the  achievement  of  commercial  levels 
of  production,  given  that  they  are  more 
a  reflection  of  the  quality  of  the  product 
produced  and  the  yields  achieved  in  the 
production  process.  In  addition,  we  do 
not  consider  a  industry-wide 
comparative  yield  approach  appropriate 
for  determining  the  end  of  the  startup 
period  because  the  respondent  may 
never  reach  yields  comparable  to  other 
producers.  Furthermore,  because  yields 
improve  constantly  throughout  the  life 
cycle  of  a  semiconductor  product,  based 
on  yields,  we  might  improperly  find 
that  some  respondents  may  appear  to 
never  leave  the  startup  period. 

Additionally,  commercial  levels  of 
depreciation,  number  of  employees,  and 
a  commercially  feasible  yield  are  not 
appropriate  measures  of  commercial 
levels  of  production  because  they  do  not 
measure  the  units  processed  as 
mandated  by  the  SAA  at  836.  The  SAA 
does  not  refer  to  quality  of  merchandise 
produced,  the  efficiency  of  production 
operations,  or  the  nimiber  of  employees, 
as  criteria  for  measoriag  the  length  of 
the  startup  period.  Rather  the  SAA  at 
836  relies  strictly  on  the  number  of 
units  processed,  rather  than  output 
yields,  as  a  primary  indicator  of  the  end  - 
of  the  startup  period. 

Regarding  the  October  21, 1997,  press 
release,  we  disagree  with  MVI's 
statement  that  commercial  availability  is 
indicative  of  iiaving  the  smallest 
amount  of  merchandise  available  for 
sale.  We  agree  with  the  petitioner  that, 
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because  tbe  press  release  provided 
product  line  information  and  pricing 
data,  ProMOS  held  itself  out  to  its 
customers  as  a  high  volume  producer. 
This  further  supports  oiu'  finding  that 
the  startup  period  ended  by  the 
beginning  of  the  POI. 

Finally,  MVI's  comparison  of 
ProMOS's  capacity  to  production  data  of 
other  wafer  fabrication  facilities  is 
without  merit.  We  agree  with  the 
petitioner  that  each  fabrication  facility 
is  designed  to  handle  different  capacity 
levels,  which  makes  such  a  comparison 
incongruous.  Moreover,  even  if 
production  levels  were  limited,  MVI 
failed  to  provide  the  Department  with 
sufficient  evidence  of  technical  factors 
that  may  have  limited  ProMOS's  new 
facility  production  levels  diu-ing  the 
POI. 

Comment  15:  Reconciliation 
Adjustment  to  ProMOS's  Costs.  MVI 
claims  that  ProMOS's  costs  should  not 
be  adjusted  for  the  unreconciled 
difference  reported  by  the  Department. 
MVI  explains  that,  because  ProMOS  is 
an  affiliated  producer  of  subject 
merchandise,  it  reported  ProMOS's 
actual  per-unit  costs  of  manufacturing 
the  subject  merchandise  instead  of  the 
transfer  price  recorded  in  its  normal 
books  and  records.  MVI  states  that, 
because  the  reconciliation  assiunes  that 
all  merchandise  sold  by  ProMOS  was 
fabricated  in  the  same  quarter  in  which 
it  was  sold,  the  timing  difference 
between  products  going  to  ProMOS's 
finished  goods  inventory  and  output 
going  to  COGS  accoimts  for  the 
imreconciled  difference  reported  in  the 
cost  verification  report. 

The  petitioner  argues  that  MVI  has 
not  provided  a  credible  explanation  for 
the  imreconciled  difference,  and  that 
the  Department  should  increase 
ProMOS's  costs  by  the  amount  of  the 
imreconciled  difference.  The  petitioner 
points  out  that  MVI  speculates  that  the 
discrepancy  may  be  due  to  differences 
between  the  time  a  product  was 
produced  and  the  time  it  was  sold,  but 
MVI  does  not  provide  specific 
explanations  identifying  the  differences. 
The  petitioner  asserts  that  ProMOS 
should  have  easily  been  able  to  show 
how  its  costs  were  allocated  to  subject 
merchandise,  and  to  the  extent  that 
there  is  a  discrepancy  between  the 
financial  statements  and  the  response, 
the  amount  of  the  discrepancy  should 
be  added  to  ProMOS's  COP. 

DOC  Position:  yNe  agree  with  MVI's 
claim  that  ProMOS's  costs  should  not  be 
adjusted  for  the  unreconciled  difference. 
After  reviewing  certain  verification 
exhibits,  we  have  determined  that  the 
reconciling  difference  is  eliminated 
when  accounting  for  different 


valuations  between  the  quarter  the  input 
merchandise  was  produced  by  ProMOS, 
and  the  quarter  the  merchandise  was 
sold  by  ProMOS.  See  Cost  Calculation 
Memorandum  for  MVI  dated  October  12, 
1 999  for  a  detailed  explanation. 

Comment  16:  Back  End  Costs.  MVI 
states  that,  in  making  an  adjustment  for 
MVI's  affiliated  back-end  (i.e.,  assembly 
and  test)  costs,  the  Department  should 
ensure  that  the  quarterly  back-end  costs 
and  transfer  prices  of  different  products 
within  the  same  control  number  are 
weight-averaged. 

The  petitioner  did  not  comment  on 
this  issue. 

DOC  Position:  We  agree  with  MVI.  In 
calculating  the  adjustment  for  MVI's 
affiliated  back-end  costs,  the 
Department  utilized  information  from 
the  verification  exhibits  and  MVI's  Jime 
24, 1999  submission  to  ensure  that  costs 
for  multiple  products  within  the  same 
control  number  were  weight-averaged. 

Comment  1 7:  Marine  Insurance.  MVI 
states  that  it  double-coimted  marine 
insurance  expenses  in  its  responses. 
MVI  requests  that  the  Department  adjust 
the  reported  G&A  expenses  to  correct  for 
this  duplication. 

The  petitioner  did  not  comment  on 
this  issue. 

DOC  Position:  We  agree  vdth  MVI  that 
marine  insiu-ance  expenses  have  been 
double-counted  as  both  a  sales  expense 
in  its  sales  response  and  as  a  G&A 
expense  in  its  cost  response.  For  the 
final  determination,  the  Department  will 
deduct  the  marine  insurance  amount 
fi-om  MVI's  G&A  expenses  to  correct  for 
this  duplication. 

Comment  18:  Non-operating 
Expenses.  MVI  states  that  it  is  the 
Department's  long  standing  policy  not 
to  include  non-operating  expenses  that 
are  unrelated  to  \he  production  of 
subject  merchandise.  MVI  argues  that 
the  dormitory  depreciation  and  G&A 
building  depreciation  are  clearly  not 
related  to  production  activities:  the 
dormitory  is  used  for  housing  students, 
interns,  and  guests,  and  the 
administrative  building  was  dedicated 
to  non-subject  activities. 

The  petitioner  asserts  that  it  is 
appropriate  for  the  Department  to 
include  MVI's  non-operating  expenses 
relating  to  the  production  of  subject 
merchandise  [i.e.,  depreciation  of  the 
G&A  building,  and  depreciation  relating 
to  the  R&D  building)  to  MVI's  G&A 
expenses.  The  petitioner  also  claims 
that  it  is  appropriate  to  include 
ProMOS's  costs  from  the  other 
miscellaneous  expenses  account  that 
appear  to  be  related  to  the  production  of 
subject  merchandise. 

DOC  Position:  In  calculating  the  G&A 
rate,  the  Department's  practice  is  to 


include  certain  expenses  and  revenues 
that  relate  to  the  general  operations  of 
the  company  as  a  whole,  as  opposed  to 
including  only  those  expenses  that 
directly  relate  to  the  production  of  the 
subject  merchandise.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Stainless  Steel  Round  Wire 
from  Taiwan,  64  FR  17336, 17339  (April 
9,  1999)  {"Wire  from  Taiwan");  and 
Notice  of  Final  Results  and  Partial 
Recission  of  Antidumping  Duty 
Administrative  Review:  Certain  Pasta 
From  Italy,  64  FR  6615,  6627  (February 
10, 1999)  ("Pasta  From  Italy").  The  CIT 
agreed  with  the  Department  that  "G&A 
costs,  by  definition,  are  period  costs  that 
relate  to  the  company  as  a  whole."  U.S. 
Steel  Group  v.  United  States.  998  F. 
Supp.  1151  (CIT  1998).  Accordingly,  the 
G&A  category  covers  a  diverse  range  of 
items.  Consequently,  in  determining 
whether  it  is  appropriate  to  include  or 
exclude  a  particular  item  from  the  G&A 
calculation,  the  Department  reviews  the 
nature  of  the  G&A  activity  and  the 
relationship  between  this  activity  and 
the  general  operations  of  the  company. 
See  Wire  from  Taiwan,  64  FR  at  1733. 
and  Pasta  From  Italy.  64  FR  at  6627.  The 
items  at  issue  for  both  MVI  and 
ProMOS.  which  include  depreciation  on 
the  G&A  and  R&D  buildings  and  losses 
on  the  sales  of  fixed  assets,  relate  to  the 
general  operations  of  the  respective 
company,  and  the  Department  has, 
therefore,  included  these  expenses  in 
MVI's  and  ProMOS's  G&A  expenses. 

Comment  19:  Clerical  Errors.  MVI 
notes  an  error  in  the  Department's 
margin  calculation  program  for  the 
preliminary  determination.  In  the  cost 
test  portion  of  the  normal  value 
calculation,  the  margin  calculation 
program  first  attempts  to  match  a  given 
home  market  sale  to  the  COP  for  that 
product  for  the  same  quarter.  If  there  is 
no  match  in  the  COP  file  for  that 
quarter,  the  margin  calculation  program 
searched  for  a  match  in  the  most  recent 
previous  quarter  and  the  home  market 
sale  was  designated  as  made  in  the 
earlier  quarter.  According  to  MVI,  the 
error  occurred  when,  Bt  the  end  of  the 
cost  test,  the  designation  was  not 
changed  back  to  the  original  quarter  so 
that  the  appropriate  sales  price  to  sales 
price  comparison  could  be  made. 

The  petitioner  does  not  dispute  the 
presence  of  the  error,  but  notes  that  the 
same  problem  exists  in  the  matching  of 
U.S.  sales  with  CV. 

DOC  Position:  We  agree  with  MVI  and 
petitioner  and  have  made  the  necessary 
changes  to  the  margin  calculation 
program  for  the  final  determination  so 
that  the  appropriate  comparisons  are 
made.  We  also  discovered  the  same 
error  in  Vanguard's  margin  calculation 
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program  and  have  made  appropriate 
changes  for  the  final  determination  so 
that  the  appropriate  comparisons  are 
made. 

C.  Nanya 

Comment  20:  Interest  Income.  Nanya 
states  that  its  consolidated  financial 
statement  does  not  specifically  address 
the  nature  of  interest  income  on  its 
income  statement.  Therefore,  the 
company  was  imable  to  specifically 
identify  the  interest  income  which  was 
short-term.  As  an  alternative,  Nanya 
suggests  that  the  Department  shoidd 
calculate  a  short-term  rate  by  comparing 
Nanya's  liquid  assets  to  total  assets,  and 
apply  this  ratio  to  Nanya's  total  interest 
income.  Citing  Stainless  Steel  Sheet  and 
Strip  in  Coils  Fmm  the  United  Kingdom. 
64  FR  30688,  30710  (June  8, 1999) 
{"Sheet  and  Strip  Fmm  the  United 
Kingdom"),  Nanya  states  that  when  a 
respondent  is  unable  to  specifically 
identiiy  short-term  interest  income,  it  is 
the  Department's  practice  to  offset 
interest  expenses  by  an  amount  of 
interest  income  equivalent  to  the  ratio  of 
cturent  assets  to  total  assets,  given  that 
the  relationship  of  current  assets  to  total 
assets  is  representative  of  the 
relationship  of  short-term  interest 
income  to  total  interest  income. 

The  petitioner  argues  that  Nanya's 
reUance  on  Sheet  and  Strip  From  the 
United  Kingdom  for  the  calculation  of 
short-term  interest  expense  is 
misplaced.  The  petitioner  argues  that 
this  case  did  not  involve  a  complete 
failure  to  verify  submitted  data.  Rather, 
the  respondent  in  that  case 
demonstrated  to  the  Department  that  it 
did  not  have  access  to  that  company's 
imderlying  interest  income  data.  The 
petitioner  argues  that  Nanya  has  made 
no  claim  that  it  could  not  obtain  access 
to  the  relevant  supporting  information 
to  calculate  the  actual  amoimt  of  its 
parent's  short-term  interest  income,  and 
that  Nanya,  instead,  stonewalled  the 
Department's  request  for  this  specific 
information  at  verification.  The 
petitioner  requests  that  the  Department 
make  an  adverse  inference  in  selecting 
facts  otherwise  available  regarding 
Nanya's  financial  expense.  The 
petitioner  further  requests  that  the 
Department  calculate  Nanya's  financial 
expense  ratio  by  using  all  of  its  reported 
financial  expenses,  without  any  offset 
for  short-term  interest  income. 

DOC  Position:  We  agree  with  the 
petitioner  that  Nanya  failed  to 
substantiate  its  claim  that  some  of  its 
interest  income  on  its  consolidated 
financial  statement  was  fit)m  short-term 
sources.  The  Department  specifically 
requested,  in  section  VII  of  the  Cost 
Verification  Outline,  that  Nanya 


demonstrate  how  it  arrived  at  its  figures 
for  short-term  interest  income.  Although 
Nanya  was  well  aware  of  the 
Department's  requests  at  verification, 
the  company  did  not  provide  any 
supporthig  documentation  to 
substantiate  its  reported  figures  for 
short-term  interest  expense  or  income. 
As  we  noted  in  Nanya's  Cost 
Verification  Report  at  page  18,  the 
company  did  not  submit  material  at 
verification  supporting  its  claim  that 
some  of  its  interest  income  on  its 
consolidated  financial  statement  was 
from  short-term  sources,  and  did  not 
offer  the  Department  supporting 
documentation  for  any  other  amounts 
claimed  as  financial  expense  offsets. 
The  Department  agrees  with  the 
petitioner  that  when  a  company  cannot 
support  the  data  reported  in  its 
response,  the  information  is  unverified 
and  cannot  be  used  to  support  a 
determination.  Furthermore,  we 
disagree  with  Nanya  that  Sheet  and 
Strip  From  the  United  Kingdom 
supports  its  argument.  In  Sheet  and 
Strip  Fmm  the  United  Kingdom,  the 
Department  agreed  to  make  an 
adjustment  to  the  respondent's  interest 
income  figure  because  the  respondent 
demonstrated  that  it  did  not  have  access 
to  its  parent  company's  underlying 
interest  income  data.  Unlike  that  case, 
Nanya  has  made  no  claim  that  it  could 
not  obtain  access  to  the  relevant 
supporting  information  to  calculate  the 
actual  amoimt  of  its  parent's  short-term 
interest  income. 

Given  that  Nanya  was  aware  of  the 
Department's  request  prior  to 
verification,  but  did  not  demonstrate 
how  it  arrived  at  its  reported  figures,  we 
have  determined  not  to  grant  the  short- 
term  offset  to  its  financial  expenses. 
Rather,  the  Department  has  calculated 
Nanya's  financial  expense  ratio  using  all 
of  its  reported  financial  expense, 
without  any  offset  for  interest  income. 
See  Nanya  Cost  Calculation 
Memomndum  dated  October  12, 1999. 
Consequently,  the  application  of  facts 
available  does  not  apply  because  we  are 
not  allowing  this  offset,  as  the 
petitioner,  in  any  case,  requested. 

Comment  21 :  Exchange  Gains  and 
Losses.  The  petitioner  argues  that  Nanya 
was  unable  to  provide  any  supporting 
dociunentation  to  verify  its  reported 
classification  of  its  foreign  exchange 
gains  and  losses.  The  petitioner  believes 
that,  in  the  context  of  this  verification 
failure,  the  Department  cannot  rely  on 
the  amounts  submitted  by  Nanya,  and 
must,  instead,  apply  facts  available.  The 
petitioner  further  argues  that  the 
Department  should  apply  certain 
adverse  assiunptions  concerning  the 
nature  of  the  reported  foreign  exchange 


gains  and  losses  by  treating  all  of 
Nanya's  foreign  exchange  losses  as 
related  to  production,  and  by  treating  all 
of  the  reported  foreign  exchange  gains 
as  unrelated  to  production,  and  not 
allowing  any  part  of  such  gains  to  offset 
Nanya's  general  expenses. 

Nanya  explains  mat  it  was  unable  to 
demonstrate  at  verification  that  it 
correctly  distributed  the  foreign 
exchange  gains  and  losses  to  the  proper 
cost  elements  because  there  was 
insufficient  time  to  verify  all  elements 
of  Nanya's  cost  response.  Nanya  argues 
that,  although  the  Department  did  not 
examine  Nanya's  foreign  exchange  gains 
and  losses,  this  should  not  lead  the 
Department  to  question  the  validity  of 
Nanya's  categorization  of  those  items.  . 
Nanya  states  that,  even  if  the 
Department  were  to  resort  to  facts 
available  for  the  categorization  of  these 
items,  the  application  of  adverse 
inferences  proposed  by  the  petitioner  is 
not  justified  in  light  of  Nanya's 
cooperation  in  this  proceeding  and  at  - 
verification.  Nanya  states  that,  when  a 
party  is  cooperative,  the  Department 
will  make  its  determinations  by 
weighing  the  record  evidence  to 
determine  what  is  most  probative  of  the 
issue  imder  consideration.  See  SAA  at 
869.  Therefore,  Nanya  urges  the 
Department  that,  even  if  it  were 
necessary  for  the  Department  to  resort  to 
facts  available,  the  most  probative  and 
accmate  information  on  the  record  is 
the  categorization  of  foreign  exchange 
gains  and  losses  reported  by  Nanya  in 
its  response. 

DOC  Position:  We  agree  with  the 
petitioner  that  Nanya  failed  to  provide 
dociunentation  substantiating  its 
submitted  figiuBs  for  exchange  gains 
and  losses  to  the  Department  at 
verification.  Sections  VI  and  VII  of  the 
Nanya  Cost  Verification  Outline 
specifically  requested  that  Nanya 
provide  documents  necessary  to 
reconcile  the  company's  reported 
figures  for  exchange  gains  and  losses,  as 
noted  in  exhibit  20  of  Nanya's  April  14, 
1999  submission.  At  Nanya's  cost 
verification,  the  Department  tvdce  ■ 
requested  that  Nanya  account  for  its 
submitted  figtues  for  exchange  gains 
and  losses.  See  Nanya  Cost  Verification 
Report  at  17-18.  Moreover,  to  provide 
sufficient  time  to  verify  Nanya's  cost 
responses,  the  Department  officials 
agreed  to  extend  the  time  period 
devoted  to  address  this  issue.  Despite 
this  opportunity,  Nanya  failed  to 
substantiate,  at  verification,  these 
reported  figures. 

In  light  of  Nanya's  failiue  to  support 
its  submitted  figures  for  exchange  gains 
and  losses,  the  Department  is  required 
to  treat  these  figures  as  unverified  and, 
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as  such,  this  data  cannot  be  used  for 
purposes  of  the  final  determination. 
Therefore,  the  Department  is  treating  all 
of  Nanya's  foreign  exchange  losses  as 
related  to  production,  and  all  of  the 
reported  foreign  exchange  gains  as 
unrelated  to  production  or  the  general 
activities  of  the  company  as  a  whole, 
and  thus  we  are  not  allowing  any  part 
of  such  gains  to  offset  Nanya's  G&A 
expenses.  For  a  more  detailed 
explanation,  see  Cost  Ckilculation 
Memorandum  for  Nanya  dated  October 
12, 1999. 

Comment  22:  Other  Revenue.  The 
petitioner  states  that  it  supports  the 
Department's  decision  in  the 
Preliminary  Determination  to  adjust 
Nanya's  reported  G&A  to  exclude 
certain  other  revenue  items  as  offsets  to 
cost.  These  other  revenue  items  include: 
other  revenue-over  estimated,  material 
income,  adjustment  credits-claims 
income,  gains  on  physical  inventory  and 
cash,  gains  on  overseas  employees'  aids, 
returns  on  loss  on  price  decline  in 
inventory,  and  others. 

Nanya  disagrees  with  the  petitioner. 
Nanya  believes  that  excluding  this 
revenue  would  be  contrary  to  the 
Department's  established  practice, 
which  permits  offsets  to  G&A  expenses 
for  certain  income  earned  from  the 
company's  production  operations.  As 
support  for  its  position,  Nanya  cites 
Circular  Welded  Non-Alloy  Steel  Pipe 
from  the  Republic  of  Korea;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  63  FR  32832, 
32838  (June  16, 1998)  ["Circular  Welded 
Pipe  from  Korea"). 

DOC  Position:  We  agree  with  Nanya 
that  the  Department  permits  offsets  to 
G&A  expenses  for  miscellaneous  income 
earned  from  a  company's  general 
production  operations.  As  we  explained 
in  Circular  Welded  Pipe  from  Korea,  63 
FR  at  32832,  we  permit  offsets  to  G&A 
expenses  for  income  earned  from  the 
company's  production  operations. 
Therefore,  we  have  allowed,  in  part,  the 
other  revenue  items  listed  in  exhibit  16 
of  Nanya's  April  14, 1999,  response  as 
an  offset  to  G&A  expenses  because  these 
revenue  items  are  considered  income 
earned  from  the  company's  general 
operations.  We  note,  in  particular,  that 
the  item  listed  "return  on  loss  oh  price 
decline  in  inventory"  represents  the 
company's  normal  accoxmting  treatment 
for  the  lower  of  cost  or  market  provision 
adjustment  to  raw  materials,  VflP  and 
finished  goods  inventory.  In  its  normal 
books  and  records,  Nanya  includes  the 
lower  of  cost  or  market  write-down  of 
its  raw  material,  WIP  and  finished  goods 
inventories  as  an  element  on  its  income 
statement  and  records  a  provision 
accoimt  on  its  balance  sheet.  In  the 


following  period,  when  items  are  used 
in  production  or  are  sold,  the  provision 
and  the  historical  cost  of  those  items  are 
reflected  on  the  income  statement  of  ' 
that  year.  Because  both  raw  material  and 
WIP  inventories  are  inputs  into  the  cost 
of  manufacturing  the  subject 
merchandise,  any  inventory  write- 
downs or  recognition  of  inventory  write- 
down provisions  should  be  included  in 
determining  the  reported  costs.  See 
Notice  of  Final  Determination  of  Sales 
Less  Than  Fair  Value:  Stainless  Steel 
Wire  Rod  from  Italy,  63  FR  40422, 
40430,  (July  29,  1998).  We  did  not 
include  the  write-down  of  finished 
goods,  which  is,  conversely,  more 
closely  associated  with  the  sale  of  the 
merchandise  rather  than  the  production 
of  the  merchandise.  For  the 
computation  of  this  specific  item,  we 
included  only  the  provision  associated 
with  raw  materials  and  WIP  inventories. 
Therefore,  we  allowed,  in  part,  the  other 
revenue  items  in  Nanya's  submission  as 
an  offset  to  G&A  expenses. 

D.  Vanguard 

Comment  23:  Misreported  and 
Unreported  Home  Market  Sales.  The 
petitioner  asserts  that  the  Department's 
discovery  of  numerous  errors  by 
Vanguard  in  the  reporting  of  its  home 
market  sales  at  verification  warrants  an 
adverse  inference  in  the  application  of 
facts  otherwise  available.  The  petitioner 
states  that,  as  adverse  facts  available,  the 
Department  should  leave  certain  home 
market  sales  that,  in  fact,  are  export 
sales,  in  Vanguard's  home  market 
database,  and  use  the  unadjusted  gross 
imit  price  of  these  sales  in  the 
calculation  of  NV.  The  petitioner  further 
states  that,  as  adverse  facts  available,  the 
Department  should  allocate  the  value  of 
an  unreported  home  market  sale  over  all 
of  Vanguard's  sales  to  this  customer, 
which  resiilts  in  an  increase  in  the  gross 
unit  price  of  these  sedes. 

Vanguard  refutes  the  petitioner's 
argxunent,  stating  that  the  Department 
should  not  apply  facts  available  because 
Vanguard  may  have  misreported  certain 
sales  with  ultimate  destinations  in  third 
countries  as  home  market  sales. 
Vanguard  states  that  it  reported  all  sales 
that  it  shipped  to  addresses  in  Taiwan 
as  home  market  sales.  Vanguard  states 
that  it  does  not  know  whether  the 
merchandise  shipped  to  customers  in 
Taiwan  would  be  sold  domestically  or 
consumed  in  Taiwan  before  exportation, 
adding  that  the  sales  at  issue  could  have 
been  substantially  transformed  in 
Taiwan  before  reshipment.  Vanguard 
further  argues  that  it  cannot  be  expected 
to  have  investigated  all  of  the  potential 
ultimate  destinations  for  its  many  home 
market  transactions.  Vanguard  states 


that  its  cooperation  in  this  investigation 
does  not  meet  the  standard  for  the 
application  of  adverse  facts  available, 
and  if  the  Department  determines  that 
certain  sales  shipped  to  customers  in 
Taiwan  should  not  be  designated  as 
home  market  sales,  the  Department 
should  simply  eliminate  the  sales  in 
question  from  the  home  market 
database. 

DOC  Position:  We  agree  with 
Vanguard  that  Vanguard's  misreporting 
of  home  market  sales  does  not  warrant 
the  application  of  adverse  facts 
available.  Vanguard's  actions  in  this 
investigation  do  not  meet  any  of  the 
criteria  for  the  application  of  facts 
available  imder  section  776(a)  of  the 
Act.  Vanguard  simply  reported  the  sales 
of  all  merchandise  that  it  produced  and 
shipped  to  customers  in  Taiwan  as 
home  market  sales,  and  thereby 
inadvertently  included  certain  third 
country  sales  in  its  database.  We  also 
note  that,  as  reported,  these  sales  raise 
Vanguard's  dumping  rate,  a  result  that 
appears  to  support  Vanguard's  claim 
that  the  inclusion  of  these  sales  was  an 
oversight. 

At  verification,  the  Department 
discovered  that  Vanguard  knew,  or 
should  have  known,  at  the  time  of  sale 
that  certain  sales  that  Vanguard  shipped 
to  customers  in  Taiwan  were  ultimately 
destined,  without  further  processing,  for 
customers  in  third  countries  (due  to  the 
proprietary  natiu-e  of  this  issue,  for 
further  details,  see  Memorandum  on 
Whether  Certain  Sales  that  Vanguard 
International  Semiconductor 
Corporation  Reported  as  Home  Market 
Sales  are  Export  Sales  dated  October  12, 
1999). 

Section  773(a)(l)(B)(i)  of  the  Act.  and 
section  351.404(c)(i)  of  the  Department's 
regulations,  provides  that,  if  the 
exporting  country  constitutes  a  viable 
market,  normal  value  shall  be  based  on 
the  price  in  the  exporting  country. 
Since,  in  this  investigation,  we  are 
basing  normal  value  for  Vanguard  on 
the  price  in  the  exporting  country, 
Taiwan,  we  are  excluding  from  the 
calculation  of  NV  those  sales  that 
Vanguard  knew,  or  should  have  known, 
at  the  time  of  sale  were  ultimately 
destined  for  customers  outside  of 
Taiwan  and  inadvertently  included  in 
its  home  market  sales  database.  See 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Canned  Pineapple 
Fruit  From  Thailand,  60  FR  29553  (June 
5, 1995)  and  Final  Determination  at 
Sales  at  Less  than  Fair  Value:  Stainless 
Steel  Plate  in  Coil  from  Belgium,  64  FR 
15476. 15482  (March  31. 1999)  (The 
Department  excluded  third  country 
sales  that  the  respondent  inadvertently 
included  in  its  home  market  database). 


56326 


Federal  Register /Vol.  64,  No.  201 /Tuesday,  October  19,  1999 /Notices 


We  also  disagree  with  the  petitioner 
that  we  should  apply  adverse  facts 
available  to  an  unreported  home  market 
sale.  Although  Vanguard  failed  to  report 
this  sale,  even  if  properly  reported,  this 
sale  would  not  be  used  as  a  match  for 
any  of  Vanguard's  U.S.  sales,  and  has  an 
insignificant  effect  on  our  calculations. 

\^^al8o  note  that  our  exclusion  of  the 
third  coun^  sales  from  our  calctilation 
of  normal  v^ue  does  not  call  into 
question  the  completeness  of 
Vanguard's  sales  reporting.  We  verified 
that  Vanguard  reported  all  sales  that  it 
produced  and  shipped  to  destinations  in 
Taiwan  as  home  market  sales.  Vanguard 
only  failed  to  report  two  insignificant 
sales  of  subject  merchandise  that  it 
purchased  from  other  companies,  and 
shipped  to  customers  in  Taiwan. 

Comment  24:  Lower  of  Cost  or  Market. 
Vanguard  contends  that  its  inventory 
adjustment  for  the  lower  of  cost  or 
market  should  not  be  included  in  the 
company's  reported  cost  of 
manufacturing.  Citing  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from  France 
etal..  62  FR  2081.  2117-18  (Jan.  15, 
1997)  ["Antifriction  Bearings  from 
France")  in  support  of  its  argument, 
Vanguard  presents  the  adjustment  as  a 
"provisional  reduction-in-inventory 
value"  in  anticipation  of  lower  sales 
revenues  which  should  not  be  regarded 
as  an  actual  or  realized  cost. 

Vanguard  states  that  the  lower  of  cost 
or  market  adjustment  is  recorded  on  an 
aggregate  basis  and  is  not  reflected  in 
the  unit  standard  costs.  Therefore, 
according  to  Vanguard,  the  full  cost  of 
manufacturing  the  subject  merchandise 
was  reported  as  products  entered  the 
finished  goods  inventory.  Vanguard 
further  contends  that  the  recognition  of 
the  loss  in  the  COGS  portion  of  the 
income  statement  reflects  the  loss  in 
value  of  a  balance  sheet  item,  not  the 
occurrence  of  a  realized  cost.  Vanguard 
stresses  that  these  adjustments  are 
"post-production"  and  including  them 
in  the  reported  costs  would,  in  effect, 
double-coimt  the  costs  of 
manufactxuing. 

The  petitioner  counters  that  the  lower 
of  cost  or  market  adjustments  excluded 
from  the  cost  of  manufacturing  in 
Antifriction  Bearings  from  France  were 
"not  a  realized  expense,  and  were  not 
reflected  in  their  accounting  of  costs  of 
goods  in  inventory."  The  petitioner 
suggests  that  the  inclusion  of 
Vanguard's  COGS  on  its  financial 
statements  indicates  that  the  adjustment 
also  should  be  included  in  Vanguard's 
reported  costs.  The  petitioner  argues 
that  the  revaluation  of  inventory  is  an 
early  recognition  of  the  loss  the 
company  expects  to  experience  on  the 


future  sale  of  the  product  due  to  the 
changes  in  market  conditions.  The  fact 
that  the  write-down  of  inventory  costs 
arose  "post-production,"  the  petitioner 
states,  does  not  eliminate  it  as  an  actual 
COP. 

DOC  Position:  We  agree  in  part  with 
the  petitioner  that  the  lower  of  cost  or 
market  adjustments  made  by  Vanguard 
during  the  period  of  investigation 
should  be  included  in  the  reported 
costs.  Consistent  with  section 
773(f)(1)(A)  of  the  Act,  it  is  the 
Department's  practice  to  rely  upOn  a 
company's  normal  books  and  records 
where  they  are  prepared  in  accordance 
with  the  home  country's  GAAP  and 
reasonably  reflect  the  cost  of  producing 
and  selling  the  subject  merchandise.  We 
foimd  that  Vanguard  includes,  in  its 
normal  books  and  records,  the  write- 
downs of  its  raw  material,  WIP  and 
finished  goods  inventories  as  an 
element  of  its  current  costs  per  its 
financial  statements.  However,  we 
discovered  that  these  adjustments  were 
not  reflected  in  Vanguard's  reported 
costs. 

Additionally,  because  both  raw 
material  and  WIP  inventories  are  inputs 
into  the  cost  of  manufacturing  the 
subject  merchandise,  any  write-downs 
of  these  amounts  should  be  included  in 
determining  the  reported  costs.  See 
Notice  of  Final  Determination  of  Sales 
Less  Than  Fair  Value:  Stainless  Steel 
Wire  Rod  from  Italy.  63  FR  40422,  40430 
(July  29, 1998).  The  write-down  of 
finished  goods,  conversely,  is  more 
closely  associated  with  the  sale  of  the 
merchandise,  rather  than  the  production 
of  the  merchandise.  When  finished 
goods  are  vtrritten  down,  the 
merchandise  has  already  been  fully 
manufactiued  and  fully  costed  in  the 
COM  statement.  The  inventory 
valuation  is  simply  being  adjusted  to 
reflect  a  market  value  which  is  below 
COP.  Thus,  the  company  is  currently 
expensing  the  anticipated  loss  in 
revenues  from  the  future  sale  of  these 
goods.  Since  the  full  cost  of  the  finished 
goods  has  already  been  included  in 
COM  prior  to  the  adjustments,  it  is 
appropriate  to  exclude  the  write-down 
for  finished  goods  from  the  reported 
costs.  Therefore,  for  our  cost 
calculations,  we  included  only  the 
write-down  provision  associated  with 
raw  materials  and  WIP  inventories. 

Comment  25:  Standard  Cost 
Revaluation.  Vanguard  states  that  the 
standard  cost  revaluations  constitute 
adjustments  to  the  standard  costs  only 
and  do  not  affect  the  actual 
manufacturing  costs  recorded  on  the 
books.  Vanguard  emphasizes  that  the 
manufacturing  variance  [i.e.,  actual  cost 
less  standard  cost)  absorbs  the 


differences  resulting  frtim  the  revalued 
standards.  Because  the  revaluation 
adjustment  is  reflected  in  a  more 
fevorable  or  unfavorable  variance  being 
applied  to  the  standard  costs  in 
obtaining  actual  costs.  Vanguard  argues 
that  addhig  the  adjustment  to  the 
derived  actual  costs  would  inflate  the 
cost  of  manufacturing. 

Vanguard  acknowledges  that,  imder  a 
standard  cost  system,  the  inclusion  of 
the  standard  cost  revaluation  is 
necessary  to  compute  the  actual  COGS 
on  the  income  statement,  but  maintains 
that  the  adjustment  is  not  a  component 
of  the  actual  cost  of  manufactiuing. 
Vanguard  contends  that  the  standard 
COGS  must  be  adjusted  by  both  the 
manufactiuing  variance  and  the 
revaluation  amount  to  derive  the  actual 
COGS.  However,  Vanguard  continues, 
the  revaluations  are  not  adjustments  to 
actual  costs  and  including  them  in  the 
actual  cost  of  manufacturing  would 
overstate  actual  costs. 

The  petitioner  argues  that  the 
standard  cost  revaluations  should  be 
included  in  the  reported  costs,  and 
points  to  the  fact  Uiat  the  revaluation 
amount  appear?  on  Vanguard's  financial 
statements.  The  petitioner  further 
comments  that  deducting  the 
revaluation  amount  bom  the  COGS  to 
derive  the  actual  cost  of  manufectming 
is  in  effect  saying  that  the  costs  on  the 
financial  statements  were  overstated  to 
Vanguard's  shareholders.  The  petitioner 
emphasizes  that  because  the  standard 
cost  revaluations  are  added  to  standard 
COGS  in  achieving  actual  COGS,  these 
costs  constitute  an  element  of  actual 
cost  and  should  not  be  excluded  bom 
reported  costs.  The  petitioner  concludes 
that,  in  performing  the  overall  cost 
reconciliation,  the  COGS  presented  on 
Vanguard's  financial  statements  should 
only  be  adjiisted  for  changes  in 
inventory,  costs  reported  in  the  sales 
files,  non-subject  merchandise  and 
"third-country-only"  sales  in  arriving  at 
total  reported  costs. 

DOC  Position:  We  agree  in  part  with 
the  petitioner  that  the  standard  cost 
revaluation  should  be  included  in  the 
reported  costs.  Due  to  expected  cost 
decreases.  Vanguard  revalues  its 
standard  costs  of  production  on  a 
quarterly  basis.  The  new  standards  are 
employed  not  only  for  the  current 
product-specific  manufacturing  costs, 
but  also  for  revaluation  of  the  raw 
materials  inventories  and  the  WIP  and 
finished  goods  inventories 
manu&ctured  in  previous  quarters. 
Because  the  new  standards  are  utilized 
in  current  production,  this  revaluation 
has  no  impact  on  the  computation  of  the 
variance  [i.e.,  current  standard  costs  of 
manufacturing  minus  current  actual 
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costs).  Therefore,  the  production  costs 
incurred  currently,  which  have  been 
reported  at  standard  plus  variance, 
result  in  an  actual  cost.  However, 
current  actual  manufacturing  costs  must 
be  adjusted  for  beginning  and  ending 
WIP  inventory  values  in  deriving  a 
period's  COMs.  Along  with  raw 
materials,  beginning  WIP  is  essentially  a 
"raw  material"  or  input  into  the 
finished  products  manufactiired  during 
the  period  and,  as  a  result,  must  be 
included  in  the  cost  of  manufacturing 
the  goods  produced  during  the  POL 
This  is  why  there  is  a  reconciliation 
difference  between  costs  reflected  on 
the  company's  audited  financial 
statements  and  those  reported  to  the 
Department.  Based  on  the  record 
evidence,  the  ending  WIP  for  each 
quarter  is  revalued  at  the  beginning  of 
the  ensuing  quarter.  Because  WIP  and 
raw  materials  have  been  "revalued,"  the 
values  for  these  inputs  are  incorrectly 
stated.  As  noted  previously,  the 
restatement  of  WIP  is  not  factored  into 
the  variance  computation  and  was  not 
noted  elsewhere  in  the  submitted  costs 


for  COP  and  CV.  Thus,  the  vmtedown 
of  WIP  and  raw  materials  must  be 
included  in  the  respective  beginning 
inventory  values  to  result  in  the  actual 
cost  of  the  inputs  consumed  (i.e.,  the 
beginning  WIP  and  raw  material 
inventory  amounts).  Regarding  the 
standard  cost  revaluation  adjustments  to 
the  finished  goods  inventories,  we  agree 
with  Vanguard  that  these  adjustments 
are  made  post-production  and  should 
not  be  included  in  the  reported  costs. 

Comment  26:  Use  of  Higher  of  Cost  or 
Transfer  Price  for  Affiliated 
Subcontractor.  The  petitioner  states  that 
the  Department's  rule  for  valuing  major 
inputs  fit)m  affiliated  suppliers  at  the 
higher  of  cost  or  transfer  price  should  be 
exercised  for  the  transactions  involving 
Vanguard's  affiliated  assembly 
contractor.  Vanguard  did  not  address 
this  issue  in  its  briefs. 

doc  Position:  We  agree  with  the 
petitioner  that  the  transactions 
involving  Vanguard's  affiliated 
assembly  contractor  should  be  reported 
in  accordance  with  the  major  input  rule, 
pursuant  to  section  773(f)(3)  of  the  Act 
and  section  351.407(b)  of  the 


Department's  regulations.  Accordingly, 
for  the  final  determination,  we  valued 
the  assembly  transactions  between 
Vanguard  and  the  affiliated  supplier  at 
the  highest  of  the  transfer  price  between 
the  affiliates,  the  affiliated  supplier's 
actual  COP,  or  the  market  price. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act,  we  are  directing 
the  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of 
subject  merchandise  from  Taiwan  that 
are  entered,  or  vdthdrawn  fi-om 
warehouse,  for  consumption  on  or  after 
May  28, 1999  (the  date  of  publication  of 
the  preliminar\'  determination  in  the 
Federal  Register).  The  Customs  Service 
shall  continue  to  require  a  cash  deposit 
or  posting  of  a  bond  equal  to  the 
estimated  amount  by  which  the  normal 
value  exceeds  the  U.S.  price  as  shown 
below.  These  suspension  of  liquidation 
instructions  will  remain  in  effect  until 
further  notice.  The  weighted-average 
dimiping  margins  are  as  follows: 


Exporter/manufacturer 


Weighted-average 
margin  (percent) 


Weighted-average  per 
megabit  rate 


Etron  Technology,  Inc  ..;....« 

Mosel-Vitelic,  Inc - 

Nan  Ya  Technology  Corporation 

Vanguard  International  Semiconductor  Corp. 
All  Others 


$0.40 
0.12 
0.02 
0.01 
0.04 


Pursuant  to  section  735(c)(5)(A)  of  the 
Act,  the  Department  has  excluded  any 
margins  determined  entirely  imder 
section  776  of  the  Act  from  the  ■ 
calculation  of  the  "All  Others  Rate." 

JTC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will,  within  45  days,  determine  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injury  to,  the  U.S. 
industry.  If  the  ITC  determines  that 
material  injury,  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
vnll  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injiuy 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  officials  to  assess  antidumping 
duties  on  all  imports  of  the  subject 
merchandise  entered  for  consumption 
on  or  after  the  effective  date  of  the 
suspension  of  liquidation. 


This  determination  is  issued  and 
published  pursuant  to  sections  735(d) 
and777(i)oftheAct. 

Dated:  October,  12, 1999. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

A  dmin  istration . 

[FR  Doc.  99-27294  Filed  10-18-99;  8:45  am] 

BILLING  CODE  3S10-OS-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-331-602] 

Certain  Fresh  Cut  Rowers  From 
Ecuador:  Rnal  Results  of  Changed- 
Clrcumstances  Antidumping  Duty 
Administrative  Review;  Revocation  of 
Order;  Termination  of  Administrative 
Reviews 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
changed-circumstances  antidumping 
duty  administrative  review,  revocation 


of  antidumping  duty  order,  and 
termination  of  administrative  reviews. 

SUMMARY:  On  September  9, 1999,  the 
Department  of  Commerce  published  a 
notice  of  initiation  of  a  rhanged- 
circumstances  antidumping  duty 
administrative  review  and  preliminary 
results  of  review  with  intent  to  revoke 
the  order  on  certain  fresh  cut  flowers 
from  Ecuador.  We  are  now  revoking  this 
order,  retroactive  to  March  1, 1997, 
based  on  the  fact  that  domestic 
interested  parties  no  longer  have  an 
interest  in  maintaining  the  antidumping 
duty  order. 

EFFECTIVE  DATE:  October  19, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzaime  Flood  or  Edythe  Artman, 
Office  of  AD/CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington.  DC  20230; 
telephone  (202)  482-0665  or  (202)  482- 
3931.  respectively. 

SUPPLEMENTARY  INFORMATION: 
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The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995.  the 
effective  date  of  the  amenchnents  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department's)  regulations  are  to  the 
regulations  codified  at  19  CFR  part  351 
(1998). 

Background 

On  August  27, 1999,  Timothy  Haley, 
president  of  the  Floral  Trade  Council 
(FTC),  the  FTC,  and  the  FTC's 
Committees  on  Standard  Carnations, 
Standard  Chrysanthemums,  and 
Pompom  Chrysanthemums  (the 
Committees)  requested  that  the 
Department  conduct  a  changed- 
circumstances  administrative  review  to 
revoke  the  antidumping  duty  order  on 
certain  fresh  cut  flowers  from  Ecuador, 
retroactive  to  March  1, 1997.  The  FTC 
and  the  Committees  stated  that  they  no 
longer  have  an  interest  in  maintaining 
the  antidumping  duty  order. 

We  preliminarily  determined  that  the 
affirmative  statement  of  no  interest  by 
the  FTC  and  the  Committees  constituted 
changed  circumstances  sufficient  to 
warrant  revocation  of  this  order.  On 
September  9, 1999,  we  published  a 
notice  of  initiation  of  a  changed- 
circumstances  antidiunping  duty 
administrative  review  and  preliminary 
results  of  review  with  intent  to  revoke 
the  order  (64  FR  48981).  We  invited 
interested  parties  to  comment  on  the 
preliminary  results  of  this  changed- 
circumstances  review. 

The  only  comment  that  we  received 
was  a  September  23, 1999,  statement 
from  Expoflores,  an  association  of 
Ecuadorian  flower  producers  and 
exporters,  Claveles  de  la  Montana,  S.A., 
Floriculture  Ecuaclavel  S.A.,  Agritab 
Cia.  Ltda.,  Florisol  Cia.  Ltda.,  and  Flores 
del  Quinche  S.A.  (The  five  companies 
are  respondents  in  the  administrative 
review  covering  the  period  March  1, 
1997,  tlurough  February  28, 1998.)  In 
this  statement,  these  parties  expressed 
their  support  for  the  changed- 
circumstances  review  and  requested 
that  the  Department  revoke  the  order 
with  respect  to  all  merchandise  entered, 
or  with(£rawn  from  warehouse,  for 
consumption  on  or  after  March  1, 1997. 

Scope  of  Review 

The  products  covered  by  this 
changed-circumstances  review  are 
certain  fresh  cut  flowers  from  Ecuador 
including  standard  carnations,  standard 


chrysanthemums,  and  pompon 
ch^santhemums.  These  products  are 
ciurently  classifiable  under  item 
numbers  0603.10.70.10,  0603.10.70.20, 
and  0603.10.70.30,  respectively,  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  item  numbers  are  provided  for 
convenience  and  customs  purposes,  the 
Department's  written  description  of  the 
scope  remains  dispositive. 

Trie  changed-circumstances  review 
covers  all  producers  and  exporters  of 
certain  fresh  cut  flowers  from  Ecuador. 

Final  Results  of  Changed- 
Circumstances  Antidumping  Duty 
Administrative  Review;  Revocation  of 
Order 

Pursuant  to  section  751(d)(1)  of  the 
Act,  the  Department  may  revoke,  in 
whole  or  in  part,  an  antidiunping  duty 
order  based  on  a  review  under  section 
751(b)  of  the  Act  (i.e.,  a  changed- 
circiunstances  review).  Section  751(b)(1) 
of  the  Act  requires  that  a  changed- 
circiunstances  administrative  review  be 
conducted  upon  receipt  of  a  request 
containing  sufficient  information 
concerning  changed  circumstances.  The 
Department's  regulations  at  19  CFR 
351.216(d)  require  the  Department  to 
conduct  a  changed-circiunstances 
administrative  review  in  accordance 
with  19  CFR  351.221  if  it  decides  that 
changed  circumstances  exist  that  are 
sufficient  to  warrant  a  review.  Section 
782(h)(2)  of  the  Act  and 
§  351.222(g)(l)(i)  of  the  Department's 
regulations  provide  further  that  the 
Department  may  revoke  an  order,  in 
whole  or  in  part,  if  it  concludes  that  the 
order  under  review  is  no  longer  of 
interest  to  domestic  interested  parties. 

The  FTC  and  its  Committees  are 
domestic  interested  parties  as  defined 
by  section  771(9)(E)  of  the  Act  and  19 
CFR  351.102(b).  Based  on  the 
affirmative  statement  by  the  FTC  and 
the  Committees  of  no  interest  in  the 
continued  application  of  the  order  and 
based  on  the  fact  that  no  other  domestic 
interested  parties  objected  to  or 
otherwise  commented  on  our 
preliminary  results  of  this  review,  we 
determine  that  there  are  changed 
circumstances  sufficient  to  warrant 
revocation  of  the  order.  Therefore,  the 
Department  is  revoking  the  antidimiping 
duty  atdei  on  certain  fresh  cut  flowers 
frt>m  Ecuador,  retroactive  to  March  1, 
1997. 

In  accordance  with  19  CFR 
351.222(g)(4),  we  will  instruct  the 
Customs  Service  to  end  the  suspension 
of  liquidation  and  to  refund  any 
estimated  antidumping  duties  collected 
for  all  unliquidated  entries  of  certain 
fresh  cut  flowers  frt>m  Ecuador  entered 


or  withdrawn  from  warehouse  on  or 
after  March  1, 1997.  We  will  also 
instruct  the  Customs  Service  to  pay 
interest  on  such  refrmds  in  accordance 
with  section  778  of  the  Act. 

Termination  of  Administrative  Reviews 

As  the  result  of  the  revocation,  the 
Department  is  terminating  the 
administrative  reviews  covering  the 
following  periods:  March  1, 1997, 
through  February  28, 1998  (initiated  on 
April  24, 1998  (63  FR  20378));  March  1. 
1998,  through  February  28, 1999 
(initiated  on  April  30, 1999  (64  FR 
23269)). 

This  changed-circumstances 
administrative  review,  revocation  of  the 
antidumping  duty  order,  termination  of 
adminisfrative  reviews,  and  notice  are 
in  accordance  with  sections  751(b), 
751(d)  and  782(h)(2)  of  the  Act  and  19 
CFR  351.216  and  351.222. 

Dated:  October  13. 1999. 
Robert  S.  LaRiusa, 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  99-27293  Filed  10-18-99;  8:45  am) 
BtLUNO  CODE  3S10-OS-4> 


DEPARTMENT  OF  COMMERCE 
International  Trade  Adminlatration 

[A-533-«10] 

Stainleea  Steel  Bar  From  India;  NoHee 
of  Extenalon  of  Time  Limit  for  New 
Shipper  Review 

agency:  Import  Administration,  ' 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time 
limit. 

SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the  final 
results  of  the  new  shipper  review  of  the 
antidvunping  duty  order  on  stainless 
steel  bar  frtsm  India.  The  period  of 
review  is  February  1, 1998  through  July 
31, 1998.  This  extension  is  made 
pursuant  to  section  751(a)(2)(B)(iv)  of 
the  Tariff  Act  of  1930,  as  amended  by 
the  Uruguay  Roimd  Agreements  Act. 
EFFECTIVE  DATE:  October  19, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Zak 
Smith,  Office  1,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington  D.C  20230;  telephone  (202) 
482-0189. 

8UPP1£MENTARY  INFORMATION:  Because 
this  case  is  extraordinarily  complicated, 
the  Department  of  Commerce  ("the 
Department")  is  extending  the  time 
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limit  for  completion  of  the  final  results 
to  not  later  than  January  15,  2000,  in 
accordance  vdth  section  751{a)(2)(B)(iv) 
of  the  Tariff  Act  of  1930,  as  amended  by 
the  Uruguay  Round  Agreements  Act 
("the  Act").  See  September  20,  1999, 
Memorandum  from  Richard  W. 
Moreland  to  Robert  LaRussa  on  file  in 
the  public  file  of  the  Central  Records 
Unit,  B-099  of  the  Department. 

We  are  issuing  and  publishing  this 
notice  in  accordance  with  sections 
751(a)(2)(B)  and  777{iKl)  of  the  Act. 

Dated:  September  21, 1999. 
Richard  W.  Moreland, 
Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  99-27161  Filed  10-18-99;  8:45  am) 

BILUNQ  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Overseas  Trade  Missions;  Invitation  to 
U.S.  Companies 

agency:  hitemational  Trade 
Administration,  Department  of 
Commerce. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Commerce 
invites  U.S.  companies  to  participate  in 
the  following  overseas  trade  missions 
that  they  also  explain  at  the  following 
website:  http://www.ita.doc.gov/doctm. 
For  a  comprehensive  description  of  the 
trade  mission,  obtain  a  copy  of  the 
mission  statement  from  the  project 
officer  listed  below.  The  recruitment 
and  selection  of  private  sector 
participants  will  be  conducted 
according  to  the  Statement  of  Policy 
Governing  Department  of  Commerce 
Overseas  Trade  Missions  announced  by 
Secretary  Daly  on  March  3, 1997. 

The  Conference  on  Southeast  Europe: 
Commercial  Opportimity  and 
Partnership:  Sofia,  Bulgaria, 
November  1-2, 1999 

For  Further  Information  Contact:  Sam 
Kozloff  at  the  Department  of  Commerce. 
Telephone  numtwr  202-482-1599  or 
FAX  202-482-3159. 

Defense  Trade  Mission  2000,  The 
Hague,  Netherlands  and  Brussels, 
Belgium,  February  1-3,  2000 

For  Further  Information  Contact:  Sam 
Kozloff  at  the  Department  of  Commerce. 
Telephone  number:  202-482-1599  or 
FAX  number:  202-482-3159. 

FOR  FURTHER  INFORMATION  CONTACT: 

April  Stockfleet  at  the  U.S.  Department 
of  Commerce,  telephone  202-482-1599 
or  FAX  202-482-3159. 


Dated:  October  14, 1999. 
John  Klingelhut, 

Director,  Office  of  Public/Private  Initiatives. 
(FR  Doc.  99-27295  Filed  10-18-99:  8:45  am) 

BILUNG  CODE  3S10-FP-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  091799F] 

Nominations  for  Recovery  Science 
Review  Panel  To  Guide  Recovery 
Planning  Process  for  Pacific 
Anadromous  Salmonid  Species 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  request  for 

nominations. 

SUMMARY:  The  National  Marine 
Fisheries  Service  (NMFS)  is  ready  to 
begin  formal  recovery  planning  for 
Evolutionarily  Significant  Units  (ESUs) 
of  Pacific  anadromous  salmonid  species 
listed  as  threatened  or  endangered 
species  imder  the  U.S.  Endangered 
Species  Act  (ESA).  The  scope  of  this 
recovery  planning  effort  will  encompass 
listed  ESUs  in  Washington,  Oregon, 
Idaho,  and  California.  This  notice  is  a 
solicitation  for  nominations  to  a 
Recovery  Science  Review  Panel  to  guide 
the  technical  and  scientific  aspects  of 
the  recovery  planning  process  and 
ensure  its  consistency  and  scientific 
credibility. 

DATES:  Nominations  must  be  received 
on  or  before  December  3, 1999. 
ADDRESSES:  Nominations  should  be  sent 
to  Office  of  Science  and  Technology, 
NMFS.  1315  East-West  Highway,  Silver 
Spring,  MD  20910  ATTN:  Salmonid 
Recovery  Panel. 

f=OR  FURTHER  INFORMATION  CONTACT:  M. 
Elizabeth  Clarke,  Office  of  Science  and 
Technology.  NMFS.  (301)713-2363. 
SUPPLEMENTARY  INFORMATION:  NMFS 
will  soon  begin  formal  recovery 
planning  for  over  20  ESUs  of  Pacific 
anadromous  salmonid  species  listed 
imder  the  ESA  over  the  past  several 
years.  Formal  ESA  recovery  efforts  that 
are  already  underway  for  listed  Snake 
River  and  Sacramento  River  populations 
may  eventually  be  integrated  into  this 
process.  NMFS  will  establish  Technical 
Recovery  Teams  for  discrete  geographic 
areas,  or  domains.  The  Technical 
Recovery  Teams  will  be  responsible  for 
establishing  delisting  criteria  and 
recovery  goals  for  listed  anadromous 
salmonid  species  within  their  domain. 


To  facilitate  this  complex  recovery 
planning  process  and  ensure  its 
consistency  and  scientific  credibility. 
NMFS  intends  to  establish  a  single 
Recovery  Science  Review  Panel  (the 
Panel)  which  will  advise  the  Northwest 
and  Southwest  Region's  Science 
Directors. 

While  the  Technical  Recovery  Teams 
will  work  independently,  the  Panel  will 
provide  scientific  guidance  and  review 
the  Teams'  processes  and  products.  The 
Panel  will  consist  of  3-5  highly  qualified 
and  independent  scientists  and  will 
perform  the  following  functions: 

1 .  Review  the  credentials  of 
candidates  nominated  for  Technical 
Recovery  Teams  to  determine  if  they 
meet  established  criteria  for  technical 
expertise.  NMFS  will  select  the  teams 
irom  the  qualified  candidates: 

2.  Review  core  principles  and 
elements  of  the  recovery  planning 
process  being  developed  by  the  NMFS; 

3.  Ensure  that  well-accepted  and 
consistent  ecological  and  evolutionary 
principles  form  the  basis  for  all  recovery 
efforts; 

4.  Review  processes  and  products  of 
all  Technical  Recovery  Teams  for 
scientific  credibility  and  to  ensure 
consistent  application  of  core  principles 
across  ESUs  and  recovery  domains: 

5.  Oversee  peer  review  for  all  recovery 
plans  and  appropriate  substantial 
intermediate  products. 

Candidates  for  this  Panel  should: 

1.  Be  scientists  of  international 

-  reputation  who  have  a  distinguished 
record  of  scientific  accomplishment  in 
the  fields  of  ecology,  evolutionary 
biology,  conservation  biology,  fisheries 
biology,  or  salmon  biology. 

2.  Have  held  positions  of  scientific 
leadership  during  their  career. 

3.  Have  demonstrated  fairness  and 
cooperation  dvuing  their  career.  ^ 

4.  Meet  National  Research  Coimcil 
standards  for  independence  and  conflict 
of  interest. 

Initial  terms  shall  be  3  years  for  the 
Recovery  Science  Review  Panel.  Before 
completion  of  the  final  year,  and  after 
considering  workloads,  other 
commitments,  and  future  needs  for 
recovery  planning,  members'  terms  will 
be  reviewed  and  adjusted  (as 
appropriate)  to  provide  for  a  staggering 
of  termination  dates.  We  anticipate  that 
fulfilling  the  responsibilities  of  the 
Panel  will  require  approximately  a  10- 
15  percent  time  commitment  (2-3  days 
per  month)  from  Panel  members.  Panel 
members  will  be  compensated  for  their 
time  and  expenses. 

Due  to  the  Panel's  role  in  NMFS' 
development  of  recovery  plans.  NMFS 
considers  the  Panel  to  be  a  "recovery 
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team"  under  ESA  4(f)(2),  16  U.S.C.  1533 
(f)(2). 

NMFS  is  seeking  the  most  highly 
qualified  individuals  to  serve  on  this 
Panel,  which  will  be  charged  with 
providing  scientific  guidance  to  the 
most  ambitious  application  of 
conservation  biology  principles  to  a 
real-world  natural  resource  problem.  We 
encourage  submissions  from  all 
interested  parties,  including  scientific 
societies,  academic  institutions,  existing 
regional  scientific  panels,  tribes,  states, 
and  other  salmon  co-managers  and 
stakeholders,  environmental  groups, 
and. federal  agencies. 

Each  submission  should  include  the 
submitting  person  or  organizations's 
name  and  affiliation,  a  detailed 
Curriculum  Vitae  of  nominee,  and 
supporting  letter(s)  describing  the 
qualifications  of  the  nominee  to  serve 
on  this  Panel.  Self  nominations  are 
acceptable. 

Nominations  should  be  sent  to  (see 
ADDRESSES)  and  nominations  must  be 
received  by  (see  DATES). 

Dated:  October  13. 1999. 
WilUam  W.  Fox  Jr.. 

Director,  Office  of  Science  and  Technology, 
National  Marine  Fisheries  Service. 
IFR  Doc.  99-27255  Filed  10-18-99;  8:45  am] 
MUMQ  COW  3610-22-F 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospheric 
Administration 

p.D.  101499C] 

Pacific  nshary  Management  Councii; 
Public  Masting 

agency:  National  Marine  Fisheries 

Service  (NMFS)  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  emergency  public 

meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council's  (Council) 
Groundfish  Management  Team  (GMT) 
will  hold  an  emergency  working 
meeting  which  is  open  to  the  public. 
DATES:  The  GMT  working  meeting  will 
begin  Monday,  October  25, 1999,  at 
noon  and  may  go  into  the  evening  until 
business  for  the  day  is  completed.  The 
meeting  will  reconvene  from  8:00  a.m. 
to  5:00  p.m.,  Tuesday,  October  26, 1999. 
ADDRESSES:  The  meeting  will  be  held  at 
the  NMFS  Alaska  Fisheries  Science 
Center,  7600  Sand  Point  Way  NE,  Room 
2079.  Building  4,  Seattle,  WA  98115, 
telephone:  206-526-4250. 


Council  address:  Pacific  Fishery 
Management  Council,  2130  SW  Fifth 
Avenue.  Suite  224.  Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Clock,  Groundfish  Fishery  Management 
Coordinator;  telephone:  503-326-6352. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  complete 
unfinished  business  from  the  recent 
meeting  that  was  held  in  Portland,  OR. 
Specifically,  the  GMT  vdll  complete  the 
analysis  of  potential  management 
measures  for  the  year  2000  groimdfish 
fisheries  and  prepare  technical  advice 
for  the  upcoming  Council  meeting. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  Council  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
Coimcil  action  during  this  meeting. 
Council  action  will  be  restricted  to  those 
issues  specifically  listed  in  this  notice 
and  any  issues  arising  after  publication 
of  this  notice  that  require  emergency 
action  imder  section  305(c)  of  the 
Magnuson-Stevens  Act,  provided  the 
public  has  been  notified  of  the  Council's 
intent  to  take  final  action  to  address  the 
emergency. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Mr. 
John  Rhoton  at  503-326-6352  at  least  5 
days  prior  to  the  meeting  date. 

Dated:  October  14,  1999. 
Richard  W.  Surdi. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-27233  Filed  10-14-99;  3:33  pmj 

BILLING  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

DEPARTMENT  OF  THE  INTERIOR 

U.S.  Fish  and  Wilditfe  Servica 

[I.D.  092799D] 

Marine  Mammals;  Hie  No.  930-1486 

AGENCIES:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce;  U.S.  Fish  and  Wildlife 
Service  (FWS),  Interior. 
ACTION:  Issuance  of  permit  amendment. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Geological  Survey,  Biological 
Resources  Division,  Western  Ecological 
Research  Center,  6924  Tremont  Road, 
Dixon.  CA  95620,  has  been  issued  an 


amended  permit  to  take  sea  otters  for 
pxirposes  of  scientific  research. 

ADDRESSES:  The  permit  and  related 
docimients  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13705, 
Silver  Spring,  MD  20910  (301/713- 
2289); 

Regional  Administrator,  Southwest 
Region,  NMFS,  501  West  Ocean  Blvd., 
Suite  4200,  Long  Beach,  CA  90802-4213 
(562/980-4001);  and 

U.S.  Fish  and  Wildlife  Service,  Office 
of  Management  Authority,  4401  N. 
Fairfax  Drive,  Arlington,  VA  22203  (1- 
800-358-2104). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Johnson,  301/713-2289. 

SUPPLEMENTARY  INFORMATION:  On  March 
29, 1999,  notice  was  published  in  the 
Federal  Register  (64  FR  14886)  that  a 
request  for  a  scientific  research  permit 
to  take  various  species  of  marine 
mammals,  including  sea  otters,  had 
been  submitted  by  tihe  above-named 
organization.  The  original  permit  did 
not  authorize  the  take  of  sea  otters,  but 
has  been  amended  to  include  sea  otters. 
The  requested  permit,  as  amended,  has 
been  issued  imder  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (ESA;  16  U.S.C.  1531 
et  seq.),  and  the  regulations  governing 
the  taking,  importing,  and  exporting  of 
endangered  and  threatened  species  (50 
CFR  parts  222-226). 

Issuance  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  permit  (1)  was  applied  for  in  good 
faith,  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit,  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Dated:  October  8, 1999. 

Ann  D.  Terbiuh, 

Chief  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 

Dated:  October  5, 1999. 
Kristen  Nelson, 

Acting  Chief  Branch  of  Permits,  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service. 

(FR  Doc.  99-27168  Filed  10-18-99;  8:45  am] 
8ILUNG  CODE  3510-2»-F 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool,  Man-Made  f\bw,  Silk 
Blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  In  the 
People's  Republic  of  China 

October  13. 1999. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  October  22. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23, 1998).  Also 
see  63  FR  67046,  published  on 
December  4, 1998. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  13, 1999. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  30. 1998,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber ,'silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  China  and 


exported  during  the  twelve-month  period 
which  began  on  January  1, 1999  and  extends 
through  December  31,  1999. 

Effective  on  October  22. 1999,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  terms  of 
the  current  bilateral  textile  agreement 
between  the  Governments  of  the  United 
States  and  the  People's  Republic  of  China: 


Category 


Sublevels  in  Group  I 

200 

317/326 


340 


341 


342 

347/348 

.350  ...;... 

351  

352 

359-0" 
360 


361 

369-DO. 

435 

438 

445/446. 

447 

636 , 

638/639 

640 

642 

644/844 

647 

648 

649 

651  


659-S8 
666 


Ao^usted  twetve-month 
limit  ^ 


836 

Group  IV    • 

832,  834,  838,  839. 
843.  850-852,  858 
and  859,  as  a 
group. 


775.577  kilograms. 

23,300,074  square 
meters  of  which  not 
more  than  4,457,763 
square  meters  shall 
be  In  Category  326. 

840,767  dozen  of 
which  not  more  than 
416,495  dozen  shall 
be  in  Category  340- 

742,403  dozen  of 
which  not  more  than 
433,069  dozen  shall 
be  in  Category  341- 

Y3. 

290.806  dozen. 

2,464,000  dozen. 

177,251  dozen. 

593,511  dozen. 

1,742,694  dozen. 

659,217  kilograms. 

8,390,603  numbers  of 
which  not  more  than 
5,776,689  numbers 
shall  be  in  Category 
360-Ps. 

4,562,780  numbers. 

5,076,093  kilograms. 

26,936  dozen. 

28,511  dozen. 

309,287  dozen. 

74,159  dozen. 

596,719  dozen. 

2,580,152  dozen. 

1,456,103  dozen. 

364,619  dozen. 

3,961,702  numbers. 

1,649,820  dozen. 

1,212,123  dozen. 

1,013,292  dozen. 

824,813  dozen  of 
which  not  more  than 
144,468  dozen  shall 
be  in  Category  651- 

656,611  kilograms. 

3,836,539  kilograms  of 
which  not  more  than 
1 .351 ,367  kilograms 
shall  be  in  Category 
666-C9. 

304.297  dozen. 

12,642,199  square 
meters  equivalent. 


!2  Category  340-Z:  only  HTS  numbers 
6205.20.2015,  6205.20.2020,  6205.20.2050 
and  6205.20.2060. 

3  Category  341 -Y:  only  HTS  numbers 
6204.22.3060,  6206.30.3010,  6206.30.3030 
and  621 1 .42.0054. 

"Category    359-C:    only    HTS    numbers 

6103.49.8034,    6104.62.1020. 

6114.20.0048,  6114.20.0052, 
6203.42.2090.    6204.62.2010, 


6103.42.2025, 
6104.69.8010. 
6203.42.2010, 
6211.32.0010, 
6211.42.0010. 

5  Category 
6302.21.3010, 
6302.21.9010, 


6211.32.0025 


and 


'The  nmlts  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1998. 


360-P:     only     HTS     numt>ers 
6302.21.5010,    6302.21.7010, 
6302.31.3010,    6302.31.5010, 
6302.31.7010  and  6302.31.9010. 

^Category  369-0:  only  HTS  numbers 
6302.60.0010,  6302.91.0005  and 

6302.91 .0045. 

^Category  651 -B:  only  HTS  numbers 
6107.22.0015  and  6108.32.0015. 

8  Category  659-S:  only  HTS  numbers 
6112.31.0010.  6112.31.0020,  6112.41.0010, 
6112.41.0020.  6112.41.0030,  6112.41.0040. 
6211.11.1010,  6211.11.1020,  6211.12.1010 
and  621 1.12.1020. 

9  Category  666-C:  only  HTS  number 
6303.92.2000. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a){l). 

Sincerely, 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  99-27270  Filed  10-18-99;  8:45  am] 
BILUNG  CODE  3S1I>-0R-F 


COMMITTEE  FOR  THE 
IMPLEMEffTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  for 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  in  Costa 
Rica 

October  13. 1999. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit. 

EFFECTIVE  DATE:  October  21,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 
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Authority:  Section  204  of  the  Agricuitural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3,  1972.  as 
amended. 

The  current  limit  for  Category  443  is 
being  increased  for  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
nimibers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23, 1998).  Also 
see  63  FR  70107,  published  on 
December  18, 1998. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  13, 1999. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  14. 1998.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Costa  Rica  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1999  and  extends  through 
December  31, 1999. 

Effective  on  October  21.  1999,  you  are 
directed  to  increase  the  current  limit  for 
Category  443  to  230,933  numbers  *,  as 
provided  for  under  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing.  The 
guaranteed  access  level  for  Category  443 
remains  unchanged. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  99-27268  Filed  10-18-99;  8:45  am] 
BHXMGCOOE  SSIO-OR-F 


'  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  Decemtier  31. 1998. 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  an  Import  Restraint 
Limn  and  Guaranteed  Access  Level  for 
Certain  Cotton  and  Man-Made  Fitier 
Textile  Products  Produced  or 
Manufactured  in  El  Salvador 

October  13.  1999. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
an  import  limit  and  guaranteed  access 
level. 

EFFECTIVE  DATE:  January  1,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Conunerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850.  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  import  restraint  limit  and 
Guaranteed  Access  Level  for  textile 
products  in  Categories  340/640, 
produced  or  manufactured  in  El 
Salvador  and  exported  during  the 
period  January  1,  2000  through 
December  31,  2000  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Roimd 
Agreement  on  Textiles  and  Clothing 
(ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  limit  and  guaranteed  access  level  for 
2000. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
niunbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23,  1998). 
Information  regarding  the  2000 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 


Federal  Register  notice  63  FR  16474, 
published  on  April  3, 1998. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

October  13, 1999. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3, 1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1,  2000,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textile 
products  in  Categories  340/640,  produced  or 
manufactured  in  El  Salvador  and  exported 
during  the  twelve-month  period  beginning  on 
January  1,  2000  and  extending  through 
December  31,  2000,  in  excess  of  1,346,540 
dozen. 

The  limit  set  forth  above  is  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  Categories  340/640  exported 
during  1999  shall  be  charged  to  the 
applicable  category  limit  for  that  year  (see 
directive  dated  December  14, 1998)  to  the 
extent  of  any  unfilled  balance.  In  the  event 
the  limit  established  for  that  period  has  been 
exhausted  by  previous  entries,  such  products 
shall  be  charged  to  the  limit  set  forth  in  this 
directive. 

Also  pursuant  to  the  ATC.  and  under  the 
terms  of  the  Special  Access  Program,  as  set 
forth  in  63  FR  16474  (April  3, 1998),  effective 
on  January  1,  2000,  a  guaranteed  access  level 
of  1,000,000  dozen  is  being  established  for 
properly  certified  textile  products  in 
Categories  340/640  assembled  in  El  Salvador 
from  fabric  formed  and  cut  in  the  United 
States  which  are  re-exported  to  the  United 
States  from  El  Salvador  during  the  period 
beginning  on  January  1.  2000  and  extending 
through  December  31,  2000: 

Any  shipment  for  entry  under  the  Special 
Access  Program  which  is  not  accompanied 
by  a  valid  and  correct  certification  in 
accordance  with  the  provisions  of  the 
certification  requirements  established  in  the 
directive  of  January  6, 1995  (60  FR  2740).  as 
amended,  shall  be  denied  entry  unless  the 
Government  of  El  Salvador  authorizes  the 
entry  and  any  charges  to  the  appropriate 
specific  limit.  Any  shipment  which  is 
declared  for  entry  under  the  Special  Access 
Program  but  found  not  to  qualify  shall  be 
denied  entry  into  the  United  States. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
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Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  99-27267  Filed  10-18-99;  8:45  am] 

BILUNC  CODE  SSIO-OR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Guatemala 

October  13, 1999. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  October  21. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972.  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23, 1998).  Also 
see  63  FR  63032,  published  on 
November  10, 1998. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  13, 1999. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  4, 1998,  by  the 


Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  woo!  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Guatemala  and  exported 
during  the  period  which  began  on  January  1, 
1999  and  extends  through  December  31, 
1999. 

Effective  on  October  21, 1999,  you  are 
directed  to  adjust  the  current  limits  for  the 
following  categories,  as  provided  for  under 
the  Uruguay  Round  Agreement  on  Textiles 
and  Clothing: 


Category 

Adjusted  twelve-month 
limit ' 

340/640 

347/348 

351/651  

443 

1,425,143  dozen. 
1,980,833  dozen. 
338,043  dozen. 
77,366  numbers. 

^The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1998. 

The  guaranteed  access  levels  for  the  above 
categories  remain  unchanged. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  99-27269  Filed  10-18-99;  8:45  ami 

BltXING  CODE  3S10-OR-F 


DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of  the 
Army 

Inland  Waterways  Users  Board 

agency:  Corps  of  Engineers,  DoD. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  10(a)(2)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  (92-463)  announcement  is 
made  of  the  next  meeting  of  the  Inland 
Waterways  Users  Board.  The  meeting 
will  be  held  on  November  3, 1999,  in 
Washington,  DC  at  the  Holiday  Iim  On 
The  Hill,  415  New  Jersey  Avenue.  NW, 
Washington.  DC  20001,  (Tel.  800-638- 
1116  or  202-638-1616).  Registration 
will  begin  at  1  pm  and  the  meeting  is 
scheduled  to  adjotun  at  4:15  pm.  The 
meeting  is  open  to  the  public.  Any 
interested  person  may  attend,  appear  ' 
before,  or  file  statements  with  the 
committee  at  the  time  and  in  the 
maimer  permitted  by  the  committee. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Norman  T.  Edwards,  Headquarters,  U.S. 
Army  Corps  of  Engineers,  CECW-PF, 
Washington,  DC  20314-1000. 


SUPPLEMENTARY  INFORMATION:  None. 
Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  99-27190  Filed  10-18-99;  8:45  am] 

BILUNG  CODE  3710-92-11 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Redesignation  of 
Environmentai  Impact  Statement  as 
Environmental  Assessment 

agency:  Department  of  the  Navy,  DOD. 
action:  Notice. 

SUMMARY:  The  Navy's  intent  to  prepare 
an  Environmental  Impact  Statement 
(EIS)  is  hereby  withdrawn  for  the 
following:  Disposal  and  Reuse  of  Naval 
Undersea  Warfare  Center  (NUWC),  New 
London,  Connecticut.  Pursuant  to 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  as  implemented  by  the  Coimcil  on 
Environmental  Quality  Regulations  (40 
CFR  Parts  1500-1508).  the  Department 
of  the  Navy  published  a  Notice  of  Intent 
to  prepare  an  EIS  for  the  Disposal  and 
Reuse  of  NUWC  New  London, 
Connecticut,  in  the  Federal  Register  on 
May  5,  1997. 

The  Navy  has  reviewed  the  proposed 
Reuse  Plan  prepared  for  the  NUWC  New 
London  site  by  the  New  London 
Development  Corporation  (NLDC).  The 
Reuse  Plan  proposes  two  prominent 
land  uses  for  the  site  including  a  State 
park  and  residential/hotel  and 
conference  center.  The  US  Coast  Guard 
and  a  small  Navy  function  will  remain 
on  the  site.  During  the  analysis  of 
impacts  expected  from  implementation 
of  the  Reuse  Plan,  it  has  been 
determined  that  the  unmitigated 
impacts  will  not  he  significant. 
Accordingly,  the  Navy  has  prepared  an 
Environmental  Assessment  (EA)  rather 
than  an  EIS  for  this  disposal  and  reuse 
action.  The  EA  was  mailed  to  elected 
officials,  state  and  local  agencies, 
special  interest  groups  and  interested 
citizens  on  August  30, 1999.  This  notice 
announces  to  the  public  that  this  EIS 
has  been  redesignated  as  an  EA. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bob  Ostermueller,  Northern  Division, 
Naval  Facilities  Engineering  Command, 
telephone  (610)  595-0795.  fax  (610) 
595-0778,  or  e-mail:  rkostermueller® 
efdnorth.navfac.navy.mil. 
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Dated:  October  14, 1999. 
J.L.  Roth. 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 

[FR  Doc.  99-27254  Filed  10-18-99;  8:45  am) 
HLUNQ  C006  3810-fF-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Speclfle  Advisory  Board,  Rocky  Flats 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Rocky  Flats.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92-463,  86  Stat.  770)  requires 
that  public  notice  of  these  meetings  be 
annoimced  in  the  Federal  Register. 
DATES:  Thursday,  November  4,  1999;  6 
p.m.-9:30  p.m. 

ADDRESSES:  College  Hill  Library,  (Front 
Range  Community  College),  3705  West 
112th  Avenue,  Westminster,  CO  80021. 
FOR  FURTHER  INF0RMATK)N  CONTACT:  Ken 
Korkia.  Board/Staff  Coordinator.  Rocky 
Flats  Citizens  Advisory  Board,  9035 
North  Wadsworth  Parkway,  Suite  2250, 
Westminster,  CO  80021;  telephone  (303) 
420-7855;  fax  (303)  420-7579. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 

1.  Presentation  on  and  discussion  of 
2006  Baseline. 

2.  Update  by  Kaiser-Hill  on  waste/ 
materials  disposition. 

3.  Update  on  SSAB  stewardship 
workshop  to  be  held  at  Oak  Ridge. 

4.  Election  of  officers  and 
membership  term  renewals. 

5.  Other  Board  business  may  be 
conducted  as  necessary. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ken  Korkia  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  at  least  five 
days  prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 


conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  at  the  Public  Reading  Room 
located  at  the  Board's  office  at  9035 
North  Wadsworth  Parkway,  Suite  2250, 
Westminster.  CO  80021;  telephone  (303) 
420-7855.  Hours  of  operation  for  the 
Public  Reading  Room  are  9  a.m.  to  4 
p.m.,  Monday  through  Friday.  Minutes 
will  also  be  made  available  by  writing 
or  calling  Deb  Thompson  at  the  addr^s 
or  telephone  number  listed  above. 

Issued  at  Washington,  DC  on  October  14, 
1999. 
Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  99-27245  Filed  10-18-99;  8:45  am] 

BHJJNQ  CODE  64SO-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Hanford 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  aimounces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Hanford  Site.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92-463,  86  Stat.  770)  requires 
that  public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Thursday,  November  4, 1999:  9 
a.m.-5  p.m.;  Friday,  November  5, 1999: 
8:30  a.m.-4  p.m. 

ADDRESSES:  Tower  hm,  1515  George 
Washington  Way,  Richland,  WA,  ph: 
509-946-4121. 

FOR  FURTHER  INFORMATION  CONTACT:  Gail 
McClure,  Public  Involvement  Program 
Manager,  Department  of  Energy 
Richland  Operations  Office,  P.O.  Box 
550  (A7-75),  Richland,  WA  99352;  Ph: 
(509)  373-5647:  Fax:  (509)  376-1563, 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 
— Ciurent  Management  Re-organization 

at  DOE  Richland,  DOE  Office  of  River 


Protection,  and  the  Project  Hanford 

Management  Contract. 
— Tri-Party  Agreement. 
— Updates:  Site  Specific  Advisory  Board 

Chairs  Meeting  in  September,  Hanford 

Advisory  Board  Executive  Meeting 

with  Dr.  Huntoon,  Health  of  the  Site, 

Stewardship  Meeting  in  Oak  Ridge, 

October  27, 1999. 
— Informal  Exchange  and  Discussion  on 

Fast  Flux  Test  Facility  (FFTF). 

Participation:  The  meeting  is  open  to 
the  public.  Written  statements  may  be 
filed  with  the  Board  either  before  or 
after  the  meeting.  Individuals  who  wish 
to  make  oral  statements  pertaining  to 
agenda  items  should  contact  Gail 
McClure's  office  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Deputy  Designated 
Federal  Officer  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will  facilitate  the  orderly  conduct  of 
business.  Each  individual  wishing  to 
make  public  comment  will  be  provided 
equal  time  to  present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  by  writing  to  Gail  McClure, 
Department  of  Energy,  Richland 
Operations  Office,  P.O.  Box  550, 
Richland,  WA  99352,  or  by  calling  her 
at  (509)  373-5647. 

Issued  at  Washington,  DC  on  October  14, 
1999. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc.  99-27246  Filed  10-18-99;  8:45  ami 
BtLUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

[Docket  Nos.  FE  C&E  99-22,  C&E  99-23, 
C&E  99-24  &  C&E  99-25,  Certification 
Notice— 180] 

Office  of  Fossil  Energy;  Notice  of 
niings  of  Coal  Capability  of  Calpine 
Construction  Finance  Co.,  L.P., 
Powerplant  and  Industrial  Fuel  Use  Act 

AGENCY:  Office  of  Fossil  Energy, 
Department  of  Energy. 
ACTION:  Notice  of  filing. 

SUMMARY:  Calpine  Construction  Finance 
Co.,  L.P.,  has  submitted  four  coal 
capability  self-certifications  pursuant  to 
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section  201  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978,  as 
amended. 

ADDRESSES:  Copies  of  self-certification 
filings  are  available  for  public 
inspection,  upon  request,  in  the  Office 
of  Coal  &  Power  Im/Ex,  Fossil  Energy, 
Room  40-039.  FE-27,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  at  (202)  586-9624. 
SUPPLEMENTARY  INFORMATION:  Title  11  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA),  as  amended  (42 
U.S.C.  8301  et  seq.),  provides  that  no 
new  baseload  electric  powerplant  may 
be  constructed  or  operated  without  the 
capability  to  use  coal  or  another 
alternate  fuel  as  a  primary  energy 
source.  In  order  to  meet  the  requirement 
of  coal  capability,  the  owner  or  operator 
of  such  facilities  proposing  to  use 
natviral  gas  or  petroleum  as  its  primary 
energy  soiut:e  shall  certify,  pursuant  to 
FUA  section  201(d),  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerplant, 
that  such  powerplant  has  the  capability 
to  use  coal  or  another  alternate  fuel. 
Such  certification  establishes 
compliance  with  section  201(a)  as  of  the 
date  filed  with  the  Department  of 
Energy.  The  Secretary  is  required  to 
publish  a  notice  in  the  Federal  Register 
that  a  certification  has  been  filed.  The 
following  owners/operators  of  the 
proposed  new  baseload  powerplants 
have  filed  a  self-certification  in 
acccordance  with  section  201(d). 

Owner;  Calpine  Construction  Finance 
Company.  L.P.  (C&E  99-22). 

Operator:  Calpine  Corporation. 

Location:  Mohave  Valley,  AZ. 

Plant  Configuration:  Gas-fired, 
combined-cycle. 

Capacity:  545  MW. 

Fuel:  Natural  gas. 

Purchasing  Entities:  To  be 
determined. 

In-Seivice  Date:  May  1,  2001. 

Owner:  Calpine  Construction  Finance 
Company,  L.P.  (C&E  99-23). 

Operator  Calpine  Eastern 
Corporation. 

Location:  Westbrook,  ME. 

Plant  Configuration:  Gas-fired, 
combined-cycle. 

Capacity:  545  MW. 

Fuel:  Natiu-al  gas. 

Purchasing  Entities:  To  be 
determined. 

In-Service  Date:  January  1,  2001. 

Owner;  Calpine  Construction  Finance 
Company,  L.P.  (C&E  99-24). 

Operator:  Calpine  Corporation. 

Location:  Yuba  City,  CA. 


Plant  Configuration:  Gas-fired, 
combined-cycle. 

Capacity:  545  MW. 

Fuel:  Natural  gas. 

Purchasing  Entities:  To  be 
determined. 

In-Service  Date:  April  1 ,  2001 . 

Owner:  Calpine  Construction  Finance 
Company,  L.P.  (C&E  99-25). 

Operator:  Calpine  Central.  L.P. 

Location:  Edinburg,  Hidalgo  County, 
TX. 

Plant  Configuration:  Gas-fired, 
combined-cycle. 

Capacity:  730  MW. 

Fuel:  Natiwal  gas. 

Purchasing  Entities:  250-400  MW  v«ll 
be  sold  to  Magic  Valley  Electric 
Cooperative,  Inc.  Sale  of  balance  of 
output  to  be  determined. 

In-Service  Date:  April  1,  2001. 

Issued  in  Washington.  DC.  October  5, 1999. 
Anthony  J.  Como, 

Deputy  Director,  Electric  Power  Regulation, 
Office  of  Coal  &■  Power  Im/Ex,  Office  of  Coal 
&  Power  Systems,  Office  of  Fossil  Energy. 
[FR  Doc.  99-27249  Filed  10-18-99;  8:45  am) 
MLUNG  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy 

[Docket  Nos.  FE  C&E  99-19,  CAE  99-20 
&  C&E  99-21  Certification  Noticfr— 179] 

Notice  of  Filings  of  Coal  Capability  of 
Odessa-Ector  Power  Partners,  L.P., 
Berltshire  Power- Company,  LLC  and 
Milford  Power  Company,  LLC, 
Powerplant  and  Industrial  Fuel  Use  Act 

agency:  Office  of  Fossil  Energy, 

Department  of  Energy. 

action:  Notice  of  fifing. 

SUMMARY:  Odessa-Ector  Power  Partners, 
L.P.,  Berkshire  Power  Company,  LLC 
and  Milford  Power  Company,  LLC 
submitted  coal  capability  self- 
certifications  pursuant  to  section  201  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978,  as  amended. 
ADDRESSES:  Copies  of  self-certification 
filings  are  available  for  public 
inspection,  upon  request,  in  the  Office 
of  Coal  &  Power  Im/Ex,  Fossil  Energy, 
Room  4G-039.  FE-27.  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington.  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  at  (202)  586-9624. 
SUPPLEMENTARY  INFORMATION:  Title  II  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA),  as  amended  (42 
U.S.C.  8301  et  seq.),  provides  that  no 
new  baseload  electric  powerplant  may 
be  constructed  or  operated  without  the 


capability  to  use  coal  or  another 
alternate  fuel  as  a  primary  energy 
source.  In  order  to  meet  the  requirement, 
of  coal  capability,  the  owner  or  operator 
of  such  facilities  proposing  to  use 
natiu-al  gas  or  petroleum  as  its  primary 
energy  source  shall  certify,  pursuant  to 
FUA  section  201(d),  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerplant, 
that  such  powerplant  has  the  capability 
to  use  coal  or  another  alternate  fuel. 
Such  certification  establishes 
compliance  with  section  201(a)  as  of  the 
date  filed  with  the  Department  of 
Energy.  The  Secretary  is  required  to 
publish  a  notice  in  the  Federal  Register 
that  a  certification  has  been  filed.  The 
following  owners/operators  of  the 
proposed  new  baseload  powerplants 
have  filed  a  self-certification  in 
acccordance  with  section  201(d). 

Owner:  Odessa-Ector  Power  Partners. 
L.P.  (C&E  99-19). 

Operator:  Odessa-Ector  Power 
Partners,  L.P. 

Location:  Odessa,  Ector  County,  TX. 

Plant  Configuration:  Combined-cycle. 

Capacity;  1,000  MW. 

Fuel:  Natural  gas. 

Purchasing  Entities:  Multiple  end 
users. 

In-Service  Date:  September  2001. 

Owner:  Berkshire  Power  Company, 
LLC  (C&E  99-20). 

Operator:  Berkshire  Power  Company, 
LLC. 

Location:  Agawam,  Hampden  County, 
MA. 

Plant  Configuration:  Combined-cycle. 

Capacity:  270  MW. 

Fuel:  Natiu-al  gas. 

Purchasing  Entities:  El  Paso  Energy 
Marketing  Company. 

In-Service  Date:  December  1, 1999. 

Owner:  Milford  Power  Company,  LLC 
(C&E  99-21). 

Operator:  Milford  Power  Company, 
LLC. 

Location:  Milford,  CT. 

Plant  Configuration:  Combined-cycle. 

Capacity:  544  MW. 

Fuel:  Natural  gas. 

Purchasing  Entities:  El  Paso  Power 
Services  Company. 

In-Service  Date:  January  1,  2001. 

Issued  in  Washington,  DC.  October  5, 1999. 
Anthony  |.  Como, 

Deputy  Director.  Electric  Power  Regulation. 
Office  of  Coal  S-  Power  Im/Ex.  Office  of  Coal 
e-Tower  Systems.  Office  of  Fossil  Energy. 
(FR  Doc.  99-27250  Filed  10-18-99;  8:45  am) 
BNJJNOCOOE  B4S0-01-P 
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DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Aganqf  information  Coliection  Under 
Review  by  tha  Offica  of  Management 
and  Budget 

agency:  Energy  Information 
Administration,  Department  of  Energy. 

ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection 
(recordkeeping  requirement)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13).  The  listing  does  not  include 
collections  of  information  contained  in 
new  or  revised  regidations,  which  are  to 
be  submitted  imder  section 
3507(d)(1)(A)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  collection  number 
and  title;  (2)  a  summary  of  the  collection 
of  information  (includes  the  sponsor 
(i.e.,  the  DOE  component)),  current 
OMB  document  number  (if  applicable), 
type  of  request  (new,  revision, 
extension,  or  reinstatement),  response 
obligation  (mandatory,  voluntary,  or 
required  to  obtain  or  retain  benefits);  (3) 
a  description  of  the  need  and  proposed 
use  of  the  information;  (4)  a  description 
of  the  likely  respondents;  and  (5)  an 
estimate  of  the  total  annual  reporting 
burden  (i.e.,  the  estimated  number  of 
likely  respondents  times  the  proposed 
frequency  of  response  per  year  times  the 
average  hoivs  per  response). 

DATES:  Comments  must  be  filed  on  or 
before  November  18, 1999.  If  you 
anticipate  that  you  will  be  submitting 
comments  but  find  it  difficidt  to  do  so 
within  the  time  allowed  by  this  notice, 
you  should  advise  the  OMB  DOE  Desk 
Officer  listed  below  of  your  intention  to 
do  so  as  soon  as  possible.  The  OMB 
DOE  Desk  Officer  may  be  telephoned  at 
(202)  395-3084.  (Also,  please  notify  the 
EIA  contact  listed  below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place,  NW., 
Washington.  DC  20503.  (Comments 
should  also  be  addressed  to  the 
Statistics  and  Methods  Group  at  the 
address  below.) 


FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information 
should  be  directed  to  Herbert  Miller, 
Statistics  and  Methods  Group,  (EI-70), 
Forrestal  Building,  U.S.  Department  of 
Energy,  Washington,  DC  20585-0670. 
Mr.  Miller  may  be  contacted  by 
telephone  at  (202)  426-1103,  FAX  at 
(202)  426-1081,  or  e-mail  at 
Herbert.Miller@eia.doe.gov. 
SUPPLEMENTARY  INFORMATION:  The 
energy  information  collection 
(recordkeeping  requirement)  submitted 
to  OMB  for  review  was: 

1.  ERA-766R.  "Recordkeeping 
Requirements  of  DOE 's  General 
Allocation  and  Price  Rules." 

2.  General  Counsel;  OMB  No.  1903- 
0073;  Extension  of  a  currently  approved 
collection;  Mandatory. 

3.  The  ERA-766R  represents  the 
recordkeeping  requirements  contained 
in  10  CFR  210.1  of  DOE's  General 
Allocation  and  Price  Rules.  The  data  are 
used  to  help  the  Office  of  the  General 
Counsel  in  its  efforts  to  complete  the 
enforcement  program  with  respect  to 
prior  petroleiun  price  and  allocation 
regulations.  No  data  are  required  to  be 
submitted,  just  maintenance  of  records 
is  required. 

4.  Business  or  other  for-profit 
organizations. 

5.  (100  recordkeepers)  x  (4  hours  per 
recordkeeper)  x  (once  per  year)  =  400 
hoiurs. 

Statutory  Authority:  Section  3506(c)(2)(A) 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13). 

Issued  in  Washington,  DC,  October  7, 1999. 

lay  H.  Casselberry, 

Agency  Clearance  Officer,  Statistics  and 
Methods  Group. 

[FR  Doc.  99-27248  Filed  10-18-99;  8:45  am] 

BMJJNG  COOE  e4SO-01-P 


DEPARTMENT  OF  ENERGY 

Federai  Energy  Reguiatory 
Commission 

[Dockst  No.  RP98-206-005] 

Atlanta  Gas  Light  Company; 
Supplemental  Notice  of  Technical 
Conference 

October  13,  1999. 

Take  notice  that  the  time  for  the 
technical  conference  scheduled  in  this 
docket  on  October  20,  1999  is 
rescheduled  to  1:00  to  5:00  p.m.,  and 
will  held  in  a  room  to  be  designated  at 
the  offices  of  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington.  D.C.  20426. 

The  following  is  the  agenda  for  the 
conference: 


1.  Examination  of  the  Effort  of  the 
Waivers  on  the  Interstate  Market 

2.  Identification  of  Alternatives  to  the 
Waivers 

3.  Other  issues 

Discussion  at  the  conference  will  be 
focused  mainly  on  the  identification  of 
issues  and  the  relevant  information. 
Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-27221  Filed  10-18-99:  8:45  amj 

BILUNG  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockat  No.  CP99-626-000] 

Ei  Paso  Natural  Gas  Company;  Notice 
of  Application  for  Abandonment 
Authorization 

October  13. 1999. 

Take  notice  that  on  September  28, 
1999,  El  Paso  Natural  Gas  Company  (El 
Paso),  a  Delaware  corporation,  whose 
mailing  address  is  Post  Office  Box  1492, 
El  Paso,  Texas  79978,  filed  an 
application  at  Docket  No.  CP99-626, 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  (NGA),  and  157.5  et  seq.,  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations  Under  the  NGA  for 
permission  and  approval  to  abandon 
one  injection/withdrawal  well,  the 
associated  well-tie  pipe  and  the  service 
rendered  by  means  thereof  at  the 
Washington  Ranch  Storage  Facility  in 
Eddy  County,  New  Mexico,  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to 
public  inspection. 

The  application  states  that  the 
Washington  Ranch  Storage  Facility  has 
been  in  continuous  operation  since  June 
30, 1982.  The  prolonged  reservoir 
operation,  together  with  the  advancing 
age  of  the  well  bores  and  the  surface 
facilities  installed  by  El  Paso,  requires 
continuous  monitoring  of  the  reservoir 
and  facilities.  As  a  result,  El  Paso 
identified  extensive  deterioration  of  the 
tubulars  of  one  of  the  18  injection/ 
withdrawal  wells,  W.I.  Federal  No.  9 
Well  (Well  No.  9),  at  the  Washington 
Ranch  Facility,  which  deterioration 
threatened  to  contaminate  local 
groundwater. 

As  explained  in  its  June  17, 1999 
letter  to  the  Commission.  El  Paso  has 
already  completed  the  plugging  of  Well 
No.  9  to  prevent  serious  damage. 

The  application  asserts  that  the 
estimated  cost  to  rework  (inspect, 
repair,  and  cement)  Well  No.  9  and 


Federal  Register / Vol.  64,  No.  201 /Tuesday,  October  19,  1999 /Notices 


56337 


return  it  to  1.4  MMcf  per  day  of  field 
deliverability  would  be  approximately 
$40,000  to  $100,000  depending  on  the 
severity  of  any  unknown  problems 
encoimtered.  In  contrast,  the  cost  to 
plug  and  abandon  the  well  and 
associated  well-tie  pipe  is 
approximately  $12,500. 

El  Paso  states  that  abandonment  of 
Well  No.  9  will  yield  a  reduction  of  only 
1.4  MMcf  per  day  (approximately  1% 
reduction)  in  deliverability  from  the 
Washington  Ranch  Storage  Facility.  The 
loss  of  1.4  MMcf  per  day,  is  negligible 
and  vdll  not  materially  affect  El  Paso's 
operations. 

El  Paso's  environmental  analysis 
supports  the  conclusion  that 
permanently  plugging  Well  No.  9  and 
associated  well-tie  pipe  is  not  a  major 
Federal  action  significantly  affecting  the 
human  environment. 

If  there  are  any  further  questions 
regarding  this  project,  the  following 
individual  may  be  contacted;  Robert  T. 
Tomlinson,  Director,  Tariff  and 
Certificates  Department,  El  Paso  Natural 
Gas  Company,  100  North  Stanton,  El 
Paso,  Texas  79901,  (915)  496-5959. 

Additionally,  copies  of  this 
application  are  located  at  the  City  of 
Carlsbad  Mimicipal  Libniry  in  Carlsbad, 
Eddy  Coimty,  New  Mexico. 

Any  pferson  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should,  on  or  before 
November  3,  1999  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  protest  or 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rule  211  or  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214) 
and  the  Regulations  Under  the  Natm-al 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission's 
Rides. 

Take  farther  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
document  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  the  requested 
abandonment  is  required  by  the  public 


convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  El  Paso  to  appear  or  be 
represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  99-27213  Filed  10-18-99;  8:45  am] 
BILUNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-1 9-000] 

Garden  Banks  Gas  Pipeline,  LLC; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

October  13.  1999. 

Take  notice  that  on  October  8, 1999, 
Garden  Banks  Gas  Pipeline,  LLC  (GBGP) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1.  the 
following  tariff  sheets  to  become 
effective  November  1, 1999: 

First  Revised  Sheet  No.  304 
First  Revised  Sheet  No.  305 
Second  Revised  Sheet  No.  306 
First  Revised  Sheet  No.  307 
First  Revised  Sheet  No.  308 
Original  Sheet  No.  309 
Original  Sheet  No.  310 
Original  Sheet  No.  311 
Original  Sheet  No.  312 
Original  Sheet  No.  313 
Original  Sheet  No.  314 
Original  Sheet  No.  315 
Original  Sheet  No.  316 
Original  Sheet  No.  317 
Original  Sheet  No.  318 
Original  Sheet  No.  319 
Sheets  Nos.  320-409  are  being  reserved  for 
future  use 

GBGP  states  that  the  purpose  of  this 
filing  is  to  implement  an  alternative 
Natural  Gas  Liquids  Bank  (NGL  Bank) 
structure  whereby  GBGP's  shippers  will 
contract  with  a  third  party  administrator 
of  the  NGL  Bank,  and  to  substitute  for 
the  existing  Form  of  NGL  Bank 
Agreement,  that  is  an  appendix  to 
GBGP's  tariff,  a  revised  Form  of  NGL 
Bank  Agreement  that  reflects  this 
revised  structure,  all  as  more  fully  set 
forth  in  the  application.  GBGP  will  not 
be  a  party  to  the  new  NGL  Bank 
Agreement. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 


20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  (202)  208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretan'. 

(FR  Doc.  99-27228  Filed  10-18-99;  8:45  am) 
BtLUNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-347-002] 

Kern  River  Gas  Transmission 
Company;  Notice  of  Compliance  Rling 

October  13,  1999. 

Take  notice  that  on  October  1, 1999, 
Kern  River  Gas  Transmission  Company 
(Kern  River)  tendered  for  filing  and 
acceptance  Second  Substitute  Sixth 
Revised  Sheet  No.  72,  to  be  a  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1. 

Kern  River  states  that  the  purpose  of 
this  filing  is  to  revise  Sheet  No.  72  to 
correct  a  typographical  error  in 
compliance  with  the  Commission's 
September  23.  1999  letter  order  in  this 
docket  niunber. 

Kern  River  states  that  it  has  served  a 
copy  of  this  filing  upon  each  person 
designated  on  the  official  service  list 
compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
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Room.  This  filing  may  be  viewed  on  the 

web  at  http://www.ferc.fed.us/online/ 

rims.htm  (call  202-208-2222  for 

assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-27224  Filed  10-18-99;  8:45  am) 

BIUJNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

FMeral  Energy  Regulatory 
Commission 

[Docket  Nos.  RP9»-1 17-000  and  TM99-2- 
53-000  (ConsolidatMl)] 

KN  Interstate  Gas  Transmission 
Company;  Notice  of  Settlement 
Conference 

October  13. 1999. 

Take  notice  that  a  Settlement 
conference  will  be  convened  to  discuss 
an  Offer  of  Settlement  in  Docket  Nos. 
RP98-1 17-000  and  TM99-2-5  3-000. 
The  Settlement  Conference  is  scheduled 
for  Wednesday,  October  27, 1999,  at  10 
a.m.  The  Settlement  Conference  will  be 
held  at  the  Offices  of  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.  Washington,  D.C.  20426,  for 
the  purpose  of  exploring  settlement  of 
the  captioned  proceedings. 

Any  party  as  deHned  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information  contact 
Thomas  J.  Burgess  at  (202)  208-2058, 
Gray  Denkinger  at  208-2215,  or  Marcia 
C.  Hooks  at  (202)  208-0993. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-27219  Filed  10-18-99:  8:45  am) 

BILLINO  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER99-2175-002] 

New  England  Power  Pool;  Notice  of 
HIing 

October  13,  1999. 

Take  notice  that  on  September  22, 
1999,  New  En^and  Power  Pool 
tendered  for  filing  information  regarding 
Market  Rule  15  actions  for  Jime  and  July 
1999. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 


to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  F*ractice 
and  Procediu^  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  October  22, 
1999.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-27216  Filed  10-18-99;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-272-011] 

Northern  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

October  13. 1999. 

Take  notice  that  on  October  6, 1999, 
Northern  Natiu-al  Gas  Company 
(Northern)  tendered  for  filing  changes  in 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  tariff  sheet, 
with  an  effective  date  of  July  7, 1996. 

Fifth  Substitute  Second  Revised  Sheet  No. 
252 

Northern  states  that  the  above-listed 
tariff  sheet  is  filed  in  compliance  with 
the  Commission's  Order  issued 
September  21, 1999  in  Docket  Nos. 
RP96-2  72-008  and  RP96-2  72-009, 
addressing  Northern's  negotiated  rate 
provisions. 

Northern  further  states  that  copies  of 
the  filing  have  been  ailed  to  each  of  its 
customers  and  interested  State 
Conunissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceedings. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room.  This  filing  may  be  viewed  on  the 

web  at  http://www.ferc.fed.us/online/ 

rims.htm  (call  202-208-2222  for 

assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-27218  Filed  10-18-99;  8:45  am] 

BtUING  COOE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP98-203-009] 

Northern  Natural  Gas  Company;  Notice 
of  Refund  Report 

October  13, 1999. 

Take  notice  that  on  October  1, 1999 
Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing  a  Refund 
Report  showing  refunds  that  were  made 
to  Northern's  customers  pursuant  to 
Article  IX  of  the  Stipulation  and 
Agreement  of  Settlement  (Settlement) 
filed  in  the  referenced  docket  on  April 
16, 1999  and  approved  by  the 
Commission  on  June  18, 1999. 

Northern  states  that  copies  of  the 
filing  were  served  upon  the  company's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  October  20. 1999. 
Protests  will  be  considered  by  the 
Commission  in  determining  ihe 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-27220  Filed  10-18-99;  8:45  am) 

BttXING  COOE  8717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPOO-3-000] 

Panhandle  Eastern  Pipe  Line 
ComiMny;  Notice  of  Request  Under 
Blanket  Authorization 

October  13.  1999. 

Take  notice  that  on  October  6, 1999, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  Post  Office  Box  4967, 
Houston,  Texas  77210-4967,  filed  in 
Docket  No.  CPOO-3-000  a  request 
pursuant  to  Sections  157.205  and 
157.208  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.208)  for 
authorization  to  increase  the  maximum 
allowable  operating  pressure  (MAOP)  of 
Panhandle's  Tipton  and  Kokomo  Meter 
Stations  (Meter  Stations)  and  a  portion 
of  the  Tipton  Laterals,  all  located  in 
Tipton  County,  Indiana.  Panhandle 
makes  such  request  imder  authorization 
issued  in  Docket  No.  CP83-«3-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  fully  set  forth  in  the  request 
on  file  with  the  Commission  and  open 
to  public  inspection.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.us/online/rims.htm  (call  202- 
208-2222  for  assistance). 

Communications  concerning  this 
filing  should  be  addressed  to:  William 
W.  Grygar,  Vice  President  of  Rates  and 
Regulatory  Affairs.  Panhandle  Eastern 
Pipe  Line  Company.  Post  Office  Box 
4967.  Houston.  Texas  77210-4967.  713- 
989-70000. 

In  its  application.  Panhandle  requests 
authorization,  through  a  gas  uprate 
procedure,  to  increase  the  MAOP  of  its 
Tipton  and  Kokomo  Meter  Stations  and 
the  last  1.3  miles  of  the  Tipton  laterals 
fi-om  265  psig  MAOP  up  td  394  psig.  to 
make  gas  available  at  a  pressure 
required  by  the  Kokomo  Gas  and  Fuel 
Company  (Kokomo).  It  is  stated  that  the 
facilities  to  be  installed  will  consist  of 
two  insulating  flanges  and  two  6-inch 
ball  valves  (a  single-run  worker-monitor 
regulating  station).  Panhandle  indicates 
that  the  uprate  procedure  and  resulting 
increase  in  the  MAOP  will  not  require 
any  pipe  replacement,  hydrostatic 
testing,  or  construction  of  additional 
facilities,  and  states  that  all  the  minor 
auxiliary  work  will  be  confined  within 
the  fenced  area  of  the  Meter  Station.  The 
estimated  project  cost  is  356,600.  of 
which  50%  will  be  reimbursed  by 
Kokomo. 

Panhandle  states  that  the  Meter 
Stations  are  both  located  at  the  end  of 
the  Tipton  Laterals  (Laterals),  which 
extend  northwesterly  from  Panhandle's 
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Zionville  mainlines  in  Hamilton 
County,  Indiana  approximately  11  miles 
to  the  outlet  of  the  Meter  Stations  in 
Tipton  Coimty.  Indiana. 

Panhandle  avers  that  the  Laterals 
were  constructed  in  the  early  to  mid- 
50's  and  60's,  and  are  currently  used  to 
deliver  gas  to  Kokomo  and  Indiana  Gas 
Company  (Indiana  Gas)  in  Tipton 
County.  Panhandle  states  that  it's 
regulators,  located  between  the 
Zionville  mainlines  and  meter  stations, 
are  set  to  protect  the  265  psig  MAOP  of 
Panhandle's  facilities  downstream  of  the 
regulators.  Kokomo  currently  relies  on 
the  setting  of  Panhandle's  regulators  to 
control  the  pressure  it  receives  from 
Panhandle.  The  pressiu-e  loss  between 
Panhandle's  regulators  and  Kokomo's 
facilities  is  more  than  Kokomo  can 
accommodate  to  meet  their  increasing 
customer  requirements.  As  a  result, 
Kokomo  has  requested  Panhandle  to 
increase  the  MAOP  of  the  Tipton  and 
Kokomo  Meter  Stations  and  Tipton 
Laterals  downstream  of  the  existing 
regulators  in  order  to  make  gas  available 
to  Kokomo  at  a  pressure  as  close  as 
possible  to  Kokomo's  MAOP  of  265 
psig.  Panhandle  has  determined  that  it 
can  uprate  these  facilities  to  a  MAOP  of 
up  to  394  psig  in  accordance  with  the 
Department  of  Transportation 
requirements  in  Part  192  of  Title  49  of 
the  Code  of  Federal  Regulations. 

Panhandle  states  that  Indiana  Gas  has 
notified  Panhandle  that  its  system 
operation  can  accept  Panhandle's 
modification  of  the  Kokomo-Tipton 
facilities,  and  that  Indiana  Gas  has 
agreed  that  Panhandle  can  increase  the 
pressure  with  no  impact  on  Indiana  Gas. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and.  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205).  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson.  Jr.. 
Acting  Secretary. 

(FR  Doc.  99-27214  Filed  10-18-99;  8:45  am) 
8ILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockat  No.  RP9»-394-<X)2] 

Pine  Needle  LNG  Company,  LLC; 
Notice  of  filing 

October  13,  1999. 

Take  notice  that  on  October  4, 1999 
Pine  Needle  LNG  Company,  LLC  (Pine 
Needle)  tendered  for  filing  in  the 
referenced  docket  a  revised  tariff  sheet 
to  its  FERC  Gas  Tariff,  Original  Volume 
No.  1.  The  effective  date  for  the  tariff 
sheet  is  August  1, 1999. 

Pine  Needle  states  that  the 
Commission's  July  23  order  granted 
Pine  Needle  an  extension  of  time  until 
June  1.  2000  to  revise  several  specified 
GISB  standards  to  Version  1.3  while 
Pine  Needle  was  developing  its  new 
computer  system.  On  August  6  Pine 
Needle  filed  to  incorporate  the  Version 
1.3  standards  not  covered  by  the 
extension  of  time.  On  September  20  the 
Commission  issued  an  order  approving 
Pine  Needle's  August  6  compliance 
filing  and  directed  Pine  Needle  to 
incorporate  standards  1.4.2, 1.4.5  and 
2.4.5  as  Version  1.3  which  were  omitted 
in  the  August  6  compliance  filing. 

Pine  Needle  states  that  it  is  serving 
copies  of  the  instant  filing  to  its  affected 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims/htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 

[FR  Doc.  99-27225  Filed  10-18-99;  8:45  am] 
BILUNG  CODE  6717-01-M 
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DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Regulatory 
Commisalon 

[Dockat  No.  EROO-1  »-000] 

Public  Service  Company  of  New 
HamfMhire;  Notice  of  Rling 

October  6. 1999. 

Take  notice  that  on  October  1, 1999. 
Public  Service  Company  of  New 
Hampshire  (PSNH),  pursuant  to  Section 
205  of  the  Federal  Power  Act,  tendered 
for  filing  proposed  increased  charges  to 
be  collected  under  Federal  Energy 
Regulatory  Commission  Rate  Schedules 
Nos.  132, 133  and  142  from  the  Town 
of  Ashland  (New  Hampshire),  The 
Town  of  New  Hampton  Village  Precinct 
(New  Hampshire)  and  the  New 
Hampshire  Electric  Cooperative.  Inc. 
(collectively  Wholesale  Customers),  to 
reflect  increased  charges  for 
decommissioning  Seabrook  Station  Unit 
1  paid  by  PSNH  to  North  Atlantic 
Energy  Corporation  (North  Atlantic) 
under  North  Atlantic's  Federal  Energy 
Regulatory  Commission  Rate  Schedules 
Nos.  1  and  3.  These  charges  are 
recovered  under  a  formula  rate  that  is 
not  changed  by  the  filing.  The  proposed 
adjustment  in  charges  is  necessitated  by 
a  ruling  of  the  New  Hampshire  Nuclear 
Decommissiooing  Financing  Committee 
adjusting  the  funding  requirements  for 
decommissioning  Seabrook  Unit  1. 

PSNH  has  requested  waiver  of  the 
notice  and  filing  requirements  to  permit 
an  effective  date  of  December  1. 1999, 
including  a  provision  for  retroactive 
payments  by  the  Wholesale  Customers 
for  decommissioning  expenses  incurred 
by  North  Atlantic  from  January  1, 1999 
through  November  30,  1999. 

Copies  of  this  filing  were  served  upon 
PSNH's  jurisdictional  customer  and  the 
New  Hampshire  Public  Utilities 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  October  21, 
1999.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


the  proceedings.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  public  inspection.  This 

filing  may  also  be  viewed  on  the 

Internet  at  http://www.ferc.fed.us/ 

online/rims.htm  (call  202-208-2222  for 

assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[PR  Doc.  99-27181  Filed  10-18-99;  8:45  am] 

BNJJNG  COOE  6n7-01-M 


www.ferc.fed.us/online/rims.htm  (call 

202-208-2222  for  assistance). 

Linwood  A.  Watson,  ]t.. 

Acting  Secretary. 

[FR  Doc.  99-27182  Filed  10-18-99;  8:45  am] 

BIUMG  COOE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlasion 

[Docket  No.  EROO-8-000] 

Puget  Sound  Energy,  Inc.;  Notice  of 
Rling 

October  6, 1999. 

Take  notice  that  on  October  1, 1999, 
the  Puget  Soimd  Energy,  Inc.  (as 
Transmission  Provider),  tendered  for 
filing  a  Service  Agreement  for  Firm 
Point-To-Point  Transmission  Service 
with  the  United  States  of  America 
Department  of  Energy  acting  by  and 
through  the  Bonneville  Power 
Administration  (Bonneville)  (as 
Transmission  Customer). 

A  copy  of  the  filing  was  served  upon 
Bonneville. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
October  21, 1999.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisalon 

[Docket  No.  RP99-252-005] 

Sea  Robin  Pipeline  Company;  Notice 
of  Proposed  Changes  to  FERC  Gas 
Tariff 

October  13, 1999. 

Take  notice  that  on  October  7, 1999, 
Sea  Robin  Pipeline  Company  (Sea 
Robin)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  Second  Substitute  First  Revised 
Sheet  No.  93,  to  become  effective 
November  1, 1999. 

Sea  Robin  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  letter  order  dated 
September  22, 1999  in  the  above- 
referenced  docket.  Sea  Robin  states  that 
it  will  provide  shippers  with  individual 
notice  by  facsimile  or  electronic  mail  of 
any  scheduled  quantities  that  are  being 
bumped. 

Sea  Robin  states  that  copies  of  the 
filing  will  be  served  upon  its  shippers 
and  interested  state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  vdth  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for  - 
assistance).  „ 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-27222  Filed  10-18-99;  8:45  am) 
BHJJNQ  COOE  6717-01-* 
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DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  Nos.  ER98-441-O10,  ER98-2550- 

000,  ER9B-495-000,  ER98-1 61 4-000,  ER98- 
2145-000,  ER98-2668-000,  ER98-2669-000, 
ER98-4296-000,  ER98-4300-000,  ER9S- 
496-000,  ER98-21 60-000,  ER98-441-001, 
ER98-495-001,  ER98-496-001 ,  ER98-430&- 

001,  ER9»-266a-001,  ER98-2669-001 , 
ER9»-4296-O01,  ER98-2668-000,  ER96- 
2669-000,  ER99-1 127-000,  ER99-1 128-000, 
ER98-4296-000,  and  ER9&-430O-O00] 

Southern  Califomla  Edison  Company, 
California  Independent  System 
Operator  Corp.,  El  Segundo  Power, 
LLC,  Pacific  Gas  and  Electric 
Company,  Duice  Energy  Moss  Landing 
LLC,  Duke  Energy  Oakland  LLC,  San 
Diego  Gas  and  Electric  Company, 
Southern  Callfomia  Edison  Company, 
Pacific  Gas  and  Electric  Company,  San 
Diego  Gas  &  Electric  Company,  Duke 
Energy  Moss  Landing  LLC,  Duke 
Energy  Oakland  LLC,  Duke  Energy 
Moss  Landing  LLC,  Duke  Energy 
Oakland  LLC;  Notice  of  Filing 

October  13, 1999. 

Take  notice  that  on  October  4, 1999, 
Reliant  Energ}'  Mandalay,  LLC,  tendered 
for  filing  a  refund  report  as  required  by 
the  Stipulation  and  Agreement  filed  in 
the  above-cap tioned  proceedings  on 
April  2, 1999  and  approved  by  the 
Commission  in  an  Order  issued  May  28, 
1999. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  October  22, 
1999.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection,  lliis 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-27215  Filed  10-18-99;  8:45  am] 

BILUNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-1 7-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Tariff  Rling 

October  13,  1999. 

Take  notice  that  on  October  6, 1999, 
Transcontinental  Gas  Pipe  Line 
Corporation  tendered  for  filing,  on  a  pro 
forma  basis,  certain  revised  tariff  sheets 
to  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1 ,  which  tariff  sheets  are 
enumerated  in  Appendix  A  attached  to 
the  filing.  Although  Transco  proposes 
that  the  revised  tariff  sheets  be  made 
effective  upon  the  in-service  date  of 
Transco's  new  service  delivery 
computer  system,  Transco  requests  that 
the  Commission  act  on  the  filing  no 
later  than  November  15,  1999. 

Transco  states  that  it  is  submitting  the 
filing  pursuant  to  Section  4  of  the 
Natural  Gas  Act  (NGA)  to  propose 
revisions  to  Section  42.3  of  the  General 
Terms  and  Conditions  of  Transco's 
tariff,  and  Section  2.8  of  Rate  Schedule 
FT,  Section  2.4  of  Rate  Schedule  FT-R, 
Section  2.5  of  Rate  Schedule  FTN  and 
Section  2.4  of  Rate  Schedule  FTN-R. 
Specifically,  Transco  proposes  to  revise 
Section  42.3  of  the  General  Terms  and 
Conditions  to  provide  that  where  a 
shipper  elects  to  release  a  segment  of  its 
firm  capacity  entitlement  in  a  zone  and 
to  retain  a  segment  of  its  firm  capacity 
entitlement  in  that  zone,  the  sum  of  the 
scheduled  quantities  within  that  zone " 
by  that  Releasing  Shipper  and  any 
Replacement  Shipper  from  or  to  firm 
secondary  receipt  and  deliver}'  points 
within  any  segment  of  that  zone  shall  be 
limited  to  the  level  of  the  original  firm 
capacity  entitlement  in  that  zone  from 
which  the  Releasing  Shipper's  and  the 
Replacement  Shipper's  firm  capacity 
entitlement  was  derived.  Conforming 
changes  have  been  made  to  Section  2.8 
of  Rate  Schedule  FT,  Section  2.4  of  Rate 
Schedule  FT-R,  Section  2.5  of  Rate 
Schedule  FTN  and  Section  2.4  of  Rate 
Schedule  FTN-R,  which  address  access 
to  secondary  receipt  and  delivery  points 
within  a  zone,  in  order  to  recognize  the 
limitation  associated  with  released  firm 
capacity  entitlements. 

Transco  states  that  the  tariff 
modifications  are  necessary  in  order  to 
eliminate  a  practice  by  which  certain 
shippers  take  advantage  of  the  current 
flexibility  under  Transco's  tariff  for  the 
purpose  of  creating  firm  contract  rights 
in  a  zone  that  exceed  the  firm  contract 
entitlements  of  those  shippers  through 
segments  of  capacity  on  the  Transco 
pipeline  system.  That  practice  is 


accomplished  through  the  use  of 
segmentation  rights  granted  imder 
Transco's  capacity  release  program  and 
the  flexible  secondary  receipt  and 
delivery  point  rights  granted  under 
Transco's  Rate  Schedules  FT  and  FT-R. 
The  result  is  that  shippers  employing 
that  practice  obtain  more  than  the  rights 
to  capacity  in  a  segment  of  a  zone  that 
they  are  entitled  to  through  payment  of 
a  reservation  rate  for  that  zone,  a  result 
that  the  Commission  recently  has 
affirmed  exceeds  Commission 
requirements  and  policy.  Transco 
submits  that  the  effect  of  this  practice  is 
to  diminish  in  the  value  that  firm 
capacity  holders  can  receive  for  released 
capacity  on  the  Transco  system. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwotxl  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-27227  Filed  10-18-99;  8:45  am) 
BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-16-000] 

Trunkline  LNG  Company;  Notice  of 
Proposed  Changes,  in  FERC  Gas  Tariff 

October  13.  1999. 

Take  notice  that  on  October  6, 1999. 
Trunkline  LNG  Company  (TLNG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1-A, 
the  revised  tariff  sheets  listed  on 
Appendix  A  attached  to  the  filing,  to  be 
effective  November  15. 1999. 

TLNG  states  that  the  purpose  of  this 
filing,  made  in  accordance  with  the 
provisions  of  Section  154.204  of  the 
Commission's  Regulations,  is  to:  (1) 
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Update  the  General  Tenns  and 
Conditions  and  the  Fonn  of  Service 
Agreements  for  address  and  telephone 
number  changes:  (2)  delete  the  prefix  in 
the  date  area  of  the  Form  of  Service 
Agreements  to  be  Y2K  compliant;  and 
(3)  update  the  marketing  affiliate 
information  in  the  General  Terms  and 
Conditions  Section  17  as  necessitated  by 
the  acquisition  of  TLNG  by  CMS  Energy 
Corporation. 

TLNG  states  that  copies  of  this  filing 
are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  vdll  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  99-27226  Filed  10-18-99;  8:45  ami 

BtLUNQ  CODE  a717-«1-M 


DEPARTMENT  OF  ENERGY 

Fedarai  Energy  Regulatory 
Commltaion 

[Docket  No.  RP99-2S7-003] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

October  13, 1999. 

Take  notice  that  on  October  1, 1999, 
Williams  Gas  Pipelines  Central,  Inc. 
(Williams),  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Original 
Voliune  No.  1,  the  following  tariff 
sheets,  with  the  proposed  effective  date 
of  November  1, 1999: 

Eleventh  Revised  Sheet  No.  6 
Fourtheenth  Revised  Sheet  No.  6A 

Williams  states  that  pursuant  to  the 
Offer  of  Settlement  (Settlement)  filed 
July  18, 1999  in  the  above  referenced 


dockets,  Williams  is  filing  to 
discontinue  the  Rate  Schedule  FTS 
surcharges  and  the  GSR  component  of 
the  maximum  ITS  rate  established  in 
Docket  Nos.  RP99-257,  et  al.  Article  I, 
Section  D  of  the  Settlement  provides 
that  all  Commission  dockets  in  which 
Williams'  GSR  costs  are  at  issue  shall  be 
concluded  and  terminated  by  the 
Commission's  approval  of  the 
Settlement.  Article  HI,  Section  A 
provides  that  the  Settlement  shall 
become  effective"  on  the  first  day  of  the 
first  month  commencing  at  least  30  days 
after  a  Commission  order  approving  [the 
Settlement]  becomes  no  longer  subject 
to  rehearing  or  appeal."  By  order  issued 
August  30,  1999,  the  Conunission 
approved  the  Settlement.  No  requests 
for  rehearing  of  the  order  have  been 
filed,  therefore  the  order  is  final  and  the 
Settlement  is  effective  November  1, 
1999. 

Williams  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  lists  maintained  by  the 
Commission  in  the  dockets  referenced 
above  and  on  all  of  Williams' 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-222  for 
assistance). 
Linwood  A.  Watson, 
Acting  Secretary. 
[FR  Doc.  99-27223  Filed  10-18-99;  8:45  am] 

BILUNG  CODE  6717-01-M 


and  the  Market  Interface  Committee  of 
the  North  American  Electric  Reliability 
Coimcil  filed  a  report  on  Supporting 
OASIS  Information  Concerning 
Curtailments  and  Interruptions.  The 
filing  of  the  report  was  directed  by  the 
Commission  in  its  Final  Rule,  Order  No. 
605,  issued  May  27, 1999.  in  the  above- 
docketed  proceeding. 

We  invite  written  comments  on  this 
filing  on  or  before  November  8, 1999. 
Any  person  desiring  to  submit 
comments  should  file  them  to  the  Office 
of  the  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426.  The 
comments  must  contain  a  caption  that 
references  Docket  No.  RM98-3-000. 
Copies  of  this  filing  may  also  be  viewed 
on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  99-27183  Filed  10-18-99;  8:45  am] 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM9»-3-000] 

Open  Access  Same-Time  Information 
System  (OASIS)  and  Standards  of 
Conduct;  Notice  of  Hiing 

October  6,  1999.- 

Take  notice  that  on  September  23, 
1999,  the  OASIS  How  Working  Group 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP99-579-000;  CP99-580- 
000] 

Southern  LNG  Inc.;  Notice  of  Public 
Scoping  Meeting  and  Site  Visit,  Elba 
Island  Terminal  Recommissioning 
Project 

October  13,  1999. 

On  November  2, 1999,  at  6:00  p.m., 
the  Office  of  Pipeline  Regulation 
environmental  staff  will  conduct  a 
public  scoping  meeting  for  the  proposal 
by  Southern  LNG  Inc.  (Southern  LNG) 
in  its  Elba  Island  Terminal 
Recommissioning  Project  in  Savannah, 
Georgia.  The  meeting  will  be  held  at  the 
Eli  Whitney  Elementary  School,  2  Laura 
Street,  Savannah,  Georgia. 

The  public  meeting  will  be  designed 
to  give  more  detailed  information  and 
another  opportunity  to  offer  comments 
on  the  proposed  project.  Interested 
groups  and  individuals  are  encoiuaged 
to  attend  the  meeting  and  present  oral 
comments  on  the  environmental  issues 
which  they  believe  should  be  addressed 
in  the  environmental  assessment.  A  list 
will  be  available  at  the  public  meeting 
to  allow  speakers  to  sign  up.  Priority 
will  be  given  to  those  persons 
representing  groups.  A  transcript  of  the 
meeting  will  be  made  so  that  youi 
comments  will  be  accurately  recorded. 

On  November  3, 1999,  at  8:30  a.m.. 
the  Commission's  staff  will  meet  with 
representatives  of  Southern  LNG  to 
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conduct  a  cryogenic  design  and 
engineering  review  of  the  proposed  LNG 
facilities.  This  technical  conference  is 
tentatively  scheduled  to  be  held  at 
Southern  LNG's  Elba  Island  Terminal, 
Savannah,  Georgia.  Seating  at  this 
conference  will  be  limited,  so  we  ask 
anyone  planning  to  attend  to  please 
contact  Paul  McKee  of  the 
Commission's  Office  of  External  Affiiirs 
at  (202)  208-1088.  If  the  number  of 
attendees  becomes  too  large,  we  may  be 
required  to  find  an  alternative  location. 
We  will  however  notify  those  planning 
on  attending  of  the  new  location.  On  the 
afternoon  of  November  3, 1999,  the 
environmental  staff  will  tova  the  LNG 
terminal  site.  Anyone  interested  in 
participating  in  the  site  visit  must 
provide  their  own  transportation.  Entry 
into  the  terminal  is  off  of  U.S.  80,  north 
onto  President  Street,  which  becomes 
Elba  Island  Road. 

For  further  information  on  any  of  the 
above  events,  please  contact  Paul 
McKee  of  the  Commission's  Office  of 
External  Affairs  at  (202)  208-1088. 
Linwood  A.  Watson,  Jr., 
A  cting  Secretary. 

[FR  Doc.  99-27213  Filed  10-18-99;  8:45  am) 
BILUNG  CODE  6717-4>1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Request  To  Delete  Rushing 
Flow  Requirement 

October  13, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Request  to  Delete 
Flushing  Flow  Requirement. 

b.  Project  No. :  9967-057. 

c.  Date  Filed:  September  27, 1999. 

d.  Applicant:  Shorock  Hydro,  Inc. 

e.  Name  of  Project:  Shoshone  Project. 

f.  Location:  The  Shoshone  Project  is 
located  on  the  Little  Wood  River,  near 
the  town  of  Shoshone,  in  Lincoln 
County,  Idaho.  The  project  occupies 
Biueau  of  Land  Management  lands. 

g.  Applicant  Contact:  Mr.  John 
Straubhar,  Shorock  Hydro,  Inc.  P.O.      ■* 
Box  1787,  Twin  Falls,  ID  83303;  (208) 
734-8633. 

h.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Steve 
Hocking,  e-mail  address: 
Steve. hockin^f ere. fed. us,  or  telephone 
(202)  219-2656.  The  Commission 
cannot  accept  comments, 
recommendations,  motions  to  intervene 
or  protests  sent  by  e-mail;  these 


documents  must  be  filed  as  described 
below. 

i.  Deadline  for  filing  comments  and 
recommendations,  motions  to  intervene, 
and  protests:  November  19, 1999. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergars,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  dociunent  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  dociunents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  &e  dociunent  on 
that  resource  agency. 

j.  Description  of  me  Application: 
Shorock  Hydro,  Inc.  (Shrock)  requests 
Commission  approval  to  delete  its 
license  required  flushing  flows  in  the 
project's  bypass  reach.  Shorock  is 
required  to  release  100  cubic  feet  per  . 
second  (cfs)  of  water  every  7  days 
during  the  irrigation  season  (April  1 
through  September  30)  for  a  3-hour 
period  to  help  maintain  riparian 
vegetation.  Shorock  says  these  flows  are 
not  needed  because  it  is  releasing 
flushing  flows  in  conformance  with  an 
independent  agreement  among  Shorock, 
Idaho  Department  of  Fish  and  Game  and 
Idaho  Rivers  United. 

k.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room  at 
888  First  Street  NE,  Room  2A, 
Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  http:// 
www.FERC.fed. us/online/rims.htm.  Call 
(202)  208-2222  for  assistance. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
one  those  who  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  comment  date 
for  the  particular  application. 

Filing  and  Service  of  Responsive 
Docimients — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS," 


"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS,"  "PROTEST."  or 
"MO'nON  TO  INTERVENE."  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
doctmients  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426. 
A  copy  of  any  motion  to  inter\'ene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
Linwood  A.  Watson,  |r.. 
Acting  Secretary. 
[FR  Doc.  99-27217  Filed  10-18-99;  8:45  am] 

BtLUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Call  for  2005  Resource  Pool 
Applications 

agency:  Western  Area  Power 
Administration,  DOE. 
ACTION:  Notice  of  the  call  for  2005 
Resource  Pool  applications. 

SUMMARY:  The  Western  Area  Power 
Administration  (Western),  a  Federal 
power  marketing  administration  of  DOE. 
published  its  2004  Power  Marketing 
Plan  (Marketing  Plan)  for  the  Sierra 
Nevada  Customer  Service  Region  (Sierra 
Nevada  Region)  in  the  Federal  Register. 
The  Marketing  Plan  specifies  the  terms 
and  conditions  under  which  Western 
will  market  power  from  the  Central 
Valley  Project  (CVP)  and  the  Washoe 
Project  beginning  January  1.  2005.  The 
Marketing  Plan  provides  for  a  2005 
Resource  Pool  of  up  to  4  percent  of  the 
Sierra  Nevada  Region's  marketable 
power  resources.  The  2005  Resource 
Pool  is  available  for  new  power 
allocations  to  qualified  entities. 
Preference  entities  who  wish  to  apply 
for  a  new  allocation  of  power  from 
Western's  Sierra  Nevada  Region  must 
submit  formal  applications  conforming 
to  the  procedures  below.  The  eligibility 
and  allocation  criteria  are  defined  in  the 
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Marketing  Plan  and  described  later  in 
this  Federal  Register  notice.  Existing 
customers'  conditional  resource 
extension  percentages  are  listed  in  the 
Marketing  Plan.  Existing  customers  do 
not  need  to  submit  applications  for  their 
resource  extensions.  However,  if  an 
existing  customer  wishes  to  apply  for  a 
new  allocation  of  power,  in  addition  to 
its  resource  extension,  it  must  meet  the 
eligibility  criteria  and  submit  an 
application. 

DATES:  Entities  interested  in  applying 
for  an  allocation  of  Western  power  must 
submit  applications  to  Western's  Sierra 
Nevada  Customer  Service  Regional 
Office  at  the  address  below. 
Applications  must  be  received  by  4 
p.m.,  PST,  on  December  20, 1999. 
Applicants  are  encouraged  to  hand- 
deliver  or  use  certified  mail  for  delivery 
of  applications.  Applications  will  be 
accepted  via  regular  mail  through  the 
United  States  Postal  Service  if 
postmarked  at  least  3  days  before 
December  20, 1999,  and  received  no 
later  than  December  21, 1999.  Western 
will  not  consider  applications  that  are 
not  received  by  the  prescribed  dates. 
Western  will  pubUsh  a  Notice  of 
Proposed  Allocations  in  the  Federal 
Re^ster  after  evaluating  all 
applications. 

Application  dates  and  procedures  and 
power  purchase  options  applicable  to 
first  preference  customers/entities  are 
provided  in  the  Marketing  Plan. 

ADDRESSES:  Applications  must  be 
submitted  to  the  Power  Marketing 
Manager.  Western  Area  Power 
Administration,  Sierra  Nevada 
Customer  Service  Region,  114  Parkshore 
Drive.  Folsom.  CA  95630. 

FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Hirahara.  Power  Marketing 
Manager,  at  (916)  353-4421  or  by 
electronic  mail  at  hirahara@wapa.gov. 

SUPPLEMENTARY  INFORMATKW: 

Authorities 

The  Marketing  Plan  for  marketing 
power  by  the  Sierra  Nevada  Region  after 
2004.  published  in  the  Federal  Register 
(64  PR  34417)  on  Jime  25, 1999.  was 
established  pursuant  to  the  Department 
of  Energy  Organization  Act  (42  U.S.C. 
7101-7352);  3ie  Reclamation  Act  of  June 
17. 1902  (ch.  1093.  32  Stat.  388)  as 
amended  and  supplemented  by 
subsequent  enactments,  particularly 
section  9(c)  of  the  Reclamation  Project 
Act  of  1939  (43  U.S.C.  485(c));  and  other 
acts  specifically  applicable  to  the 
projects  involved. 


Regulatory  Procedure  Requirements 

Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601.  et  seq.)  requires  Federal 
agencies  to  perform  a  regulatory 
flexibility  analysis  if  a  final  rule  is  likely 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
and  there  is  a  legal  requirement  to  issue 
a  general  notice  of  proposed 
rulemaking.  Western  has  determined 
that  this  action  does  not  require  a 
regulatory  flexibility  analysis  since  it  is 
a  rulemaking  of  particular  applicability 
involving  services  applicable  to  public 
property. 

Environmental  Compliance 

hi  compliance  with  National 
Environmental  Policy  Act  (NEPA)  (42 
U.S.C.  4321.  et  seq.).  Council  on 
Environmental  Qusdity  NEPA 
implementing  r^iUations  (40  CFR  parts 
1500-1508),  and  DOE  NEPA 
implementing  regulations  (10  CFR  part 
1021).  Western  completed  an 
enviromnental  impact  statement  (EIS) 
on  its  Energy  Planning  and  Management 
Program  (EPAMP).  The  Record  of 
Decision  was  published  in  the  Federal 
Register  (60  FR  53181,  October  12. 
1995).  Western  will  market  the  Sierra 
Nevada  Region's  power  resources 
consistent  with  the  Power  Marketing 
hiitiative  under  EPAMP  (60  FR  54151. 
October  20, 1995).  Western  also 
completed  the  2004  Power  Marketing 
Program  EIS  (2004  EIS),  and  the  Record 
of  Decision  was  published  in  the 
Federal  Register  (62  FR  22934.  April  28. 
1997).  The  Marketing  Plan  falls  within 
the  range  of  alternatives  considered  in 
the  2004  EIS.  This  NEPA  review 
identified  and  analyzed  environmental 
effects  related  to  the  Marketing  Plan. 

Available  reservoir  storage  and  water 
releases  controlled  by  the  United  States 
Department  of  the  Interior.  Bureau  of 
Reclamation  (Reclamation)  influence 
marketable  CVP  and  Washoe  Project 
electrical  capacity  and  energy.  Under 
the  CVP  Improvement  Act  of  1992  (Pub. 
L.  102-575.  Title  34)  (CVPIA). 
Reclamation  is  in  the  final  stages  of  a 
programmatic  EIS  (PEIS)  examining  the 
potential  impacts  of  implementing  the 
CVPlA's  fish  and  wildlife  restoration 
obligations  and  potential  changes  in 
CVP  operations  and  water  allocations  to 
meet  those  obligations.  Actions  based 
on  the  PEIS  may  result  in  modifications 
to  CVP  faciUties  and  operations  that 
would  affect  the  timing  and  quantity  of 
electric  power  generated  by  the  CVP. 
Such  changes  may  affect  electric  power 
products  and  services  which  will  be 
marketed  by  Western.  The  Marketing 
Plan  is  designed  to  accommodate  these 


changes.  Western  is  a  cooperating 
agency  in  Reclamation's  PEIS  process. 

Review  Under  the  Paperwork  Reduction 
Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501. 
et  seq.),  Western  has  received  approval 
from  the  Office  of  Management  and 
Budget  for  the  collection  of  customer 
information  in  this  rule,  under  control 
number  1910-0100. 

Determination  Under  Executive  Order 
12866 

Western  has  an  exemption  from 
centralized  regulatory  review  under 
Executive  Order  12866;  accordingly,  no 
clearance  of  this  notice  by  the  Office  of 
Management  and  Budget  is  required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

Western  has  determined  that  this  rule 
is  exempt  from  congressional 
notification  requirements  under  5  U.S.C. 
801  because  the  action  is  a  rulemaking 
of  particular  applicability  relating  to 
services  and  involves  matters  of 
procediue. 

Background 

The  Marketing  Plan  provides  for 
Western  to  offer  up  to  4  percent  of  the 
Sierra  Nevada  Region's  marketable 
power  resources  to  new  and  certain 
existing  customers  under  the  process  in 
this  notice. 

CVP  power  facilities  include  11 
powerplants  with  a  maximum  operating 
capability  of  about  2.044  megawatts 
(MW).  and  an  estimated  average  annual 
generation  of  4.6  million  megawatthours 
(MWh).  Western  markets  and  transmits 
thepower  available  from  the  CVP. 

Tne  Washoe  Project's  Stampede 
Powerplant  has  a  maximum  operating 
capability  of  3.65  MW  with  an  estimated 
annual  generation  of  10.000  MWh. 
Sierra  Pacific  Power  Company  owns  and 
operates  the  only  transmission  system 
available  for  access  to  Stampede 
Powerplant. 

Western  owns  the  94  circuit-mile 
Malin-Roimd  Mountain  500-kilovolt 
(kV)  transmission  line  (an  integral 
section  of  the  Pacific  Northwest-Padfic 
Southwest  Intertie),  803  circuit  miles  of 
230-kV  transmission  line.  7  circuit  miles 
of  115-kV  transmission  line,  and  44 
circuit  miles  of  69-kV  and  below 
transmission  line.  Western  also  has  part 
ownership  in  the  342-mile  California- 
Oregon  Transmission  Project.  Many  of 
Western's  existing  customers  have  no 
direct  access  to  Western's  transmission 
lines  and  receive  service  over 
transmission  lines  owned  by  other 
utilities. 
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The  Marketing  Plan  describes  how  the 
Sierra  Nevada  Region  will  market  its 
power  resources  beginning  January  1 , 
2005.  through  December  31,  2024. 
Western  will,  at  its  discretion,  allocate 
a  percentage  of  the  2005  Resource  Pool 
to  applicants  that  meet  the  eligibility 
criteria.  This  allocation  percentage  will 
be  multiplied  by  the  2005  Resource  Pool 
percentage  to  determine  the  applicant's 
percentage  of  the  Base  Resource  as 
described  in  the  Marketing  Plan.  Once 
the  final  2005  Resource  Pool  allocations 
have  been  published.  Western  will  work 
with  the  new  customers  to  develop  a 
customized  product  to  meet  their  needs, 
as  more  fully  described  in  the  Marketing 
Plan. 


Eligibility  Criteria 

Western  will  apply  the  following 
eligibility  criteria  to  all  applicants 
seeking  a  resource  pool  allocation  under 
the  Marketing  Plan. 

1.  Applicants  must  meet  the 
preference  requirements  of  Reclamation 
law. 

2.  Applicants  should  be  located 
within  the  Sierra  Nevada  Region's 
primary  marketing  area  as  defined  in  the 
Marketing  Plan.  If  the  Sierra  Nevada 
Region's  power  resources  are  not  fully 
subscribed,  Western  may  market  its 
resource  outside  the  primary  marketing 
area. 

3.  Applicants  that  require  power  for 
their  own  use  must  be  ready,  willing, 
and  able  to  receive  and  use  Federal 
power.  Federal  power  shall  not  be 
resold  to  others. 

4.  Applicants  that  provide  retail 
electric  service  must  be  ready,  willing, 
and  able  to  receive  and  use  the  Federal 
power  to  provide  electric  service  to  their 
customers,  not  for  resale  to  others. 

5.  Applicants  must  submit  an 
application  in  response  to  this  notice 
according  to  the  procedures  in  the  Dates 
Section  above. 

6.  Native  American  applicants  must 
be  a  Native  American  tribe  as  defined  in 
the  Indian  Self  Determination  Act  of 
1975  (25  U.S.C.  450b,  as  amended). 

7.  Existing  customers  may  apply  for  a 
resource  pool  allocation  if  dieir 
extension  CRD,  listed  in  Appendix  A  of 
the  Marketing  Plan,  is  not  more  than  15 
percent  of  their  peak  load  in  calendar 
year  1998,  and  not  more  than  10  MW. 

8.  Western  will  normally  not  allocate 
power  to  applicants  with  loads  of  less 
than  1  MW;  however,  allocations  to 
applicants  with  loads  which  are  at  least 
500  kilowatts  (kW)  may  be  considered, 
if  the  loads  can  be  aggregated  with  other 
allottees'  loads  to  schedule  and  deliver 
to  a  minimum  load  of  1  MW. 


Allocation  Criteria 

Western  will  apply  the  following 
allocation  criteria  to  all  applicants 
receiving  a  resource  pool  allocation 
under  the  Marketing  Plan. 

1 .  Allocations  will  be  made  in 
amounts  as  determined  solely  by 
Western  in  exercise  of  its  discretion 
under  Reclamation  law  and  considered 
to  be  in  the  best  interest  of  the  United 
States  Govenmient. 

2.  Allocations  may  be  based  on  the 
applicant's  peak  demand  during 
calendar  year  1998  or  the  amount 
requested,  whichever  is  less. 

3.  An  allottee  will  have  the  right  to 
purchase  power  fi-om  Western  only 
upon  execution  of  an  electric  service 
contract  between  Western  and  the 
allottee,  and  satisfaction  of  all 
conditions  in  that  contract. 

4.  Customers'  percentages  of  the  Base 
Resource  will  be  subject  to  a  reduction 
for  the  2015  Resource  Pool  as  described 
in  the  Marketing  Plan. 

5.  Eligible  Native  American  entities 
will  receive  greater  consideration  for  an 
allocation  of  up  to  65  percent  of  their 
peak  load  in  calendar  year  1998. 

Call  for  2005  Resource  Pool 
Applications 

Applications  for  Power 

This  notice  formally  requests 
applications  from  qualified  entities 
wishing  to  purchase  power  from  the 
Sierra  Nevada  Region.  Specific 
applicant  profile  data  (APD)  is 
requested  so  that  Western  will  have  a 
uniform  basis  upon  which  to  evaluate 
the  applications.  To  be  considered, 
applicants  must  submit  an  application 
to  the  Sierra  Nevada  Region  containing 
the  APD  as  requested  below.  To  ensure 
that  full  consideration  is  given  to  all 
applicants.  Western  will  not  consider 
requests  for  power  or  applications 
submitted  before  publication  of  this 
notice  or  after  the  deadlines  specified  in 
the  Dates  Section. 

Applicant  Profile  Data 

The  content  and  format  of  the  APD 
are  outlined  below.  Please  provide  all 
information  requested  or  the  most 
reasonable  estimates  that  are  available. 
Please  indicate  if  the  requested 
information  is  not  applicable  or 
available.  Western  will  request,  in 
writing,  additional  information  from 
any  applicant  whose  application  is 
deficient.  The  applicant  will  have  ten 
(10)  business  days  from  the  postmark 
date  on  Western's  request  to  provide  the 
information.  In  the  event  an  applicant 
fails  to  provide  sufficient  information  to 
allow  Western  to  make  a  determination 


regarding  eligibility,  the  application  will 
not  be  considered. 

All  items  of  information  in  the  APD 
should  be  answered  as  if  prepared  by 
the  organization  seeking  the  allocation 
of  Federal  power.  The  APD  shall  consist 
of  the  following: 

I.  Applicant: 

A.  Applicant's  (entity  requesting  a 
new  allocation)  name  and  address. 

B.  Person(s)  representing  applicant: 
name,  company,  title,  address,  and 
telephone  number. 

C.  Type  of  organization:  for  example, 
municipality,  public  utility  district, 
rural  electric  cooperative,  irrigation  or 
water  district.  Federal  or  state  agency,  or 
Native  American  tribe. 

D.  Parent  organization  of  applicant,  if 
any. 

E.  Name  of  members,  if  any. 

F.  Applicable  law  under  which 
organization  was  established. 

G.  Applicant's  geographic  service 
area:  if  available,  submit  a  map  of  the 
service  area,  and  indicate  the  date 
prepared. 

H.  Brief  explanation  of  applicant's 
ability  to  receive  and  use  or  receive  and 
distribute  Federal  power  as  of  July  1, 
2004. 

II.  Service  Requested: 

The  megawatt  amount  of  power 
applicant  is  requesting  to  be  served  by 
the  Sierra  Nevada  Region. 

m.  Loads: 

A.  Maximum  demand  (capacity  and 
energy  use)  for  each  month  of  calendar 
year  1998. 

B.  Average  annual  and  monthly  load 
factors  for  calendar  year  1998. 

C.  Factors  or  conditions  which  may 
significantly  change  peak  demands  or 
load  diuBtion  or  profile  curves  in  the 
next  five  (5)  years. 

IV.  Transmission: 

A.  Brief  description  of  applicant's 
transmission  and  distribution  system 
including  major  interconnections. 
Provide  a  single-line  drawing  of 
applicant's  system,  if  one  is  available. 

B.  Requested  point(s)  of  delivery  on 
Western's  system,  voltage  of  service 
required,  and  capacity  desired  at  the 
points  of  delivery,  if  applicable. 

V.  Other  Information: 

Any  other  information  pertinent  to 
receiving  an  allocation. 

VI.  Signature: 

The  signature  and  title  of  the 
appropriate  ofiicial  who  is  able  to  attest 
to  the  validity  of  the  information 
submitted  and  who  is  authorized  to 
submit  the  application  is  required. 

Contracting  Process 

'  Western  will  begin  the  contracting 
process  with  the  allottees  after 
publishing  the  final  allocations  in  the 
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Federal  Register,  tentatively  scheduled 
for  October  2000.  Western  will  offer  a 
prototype  contract  for  power  allocated 
under  the  Final  2005  Resource  Pool 
Allocations.  Allottees  will  be  required 
to  commit  to  the  Base  Resoim^e  and 
Optional  Purchase  on  or  before 
December  31,  2000,  and  to  the  Custom 
Product  on  or  before  December  31,  2002, 
as  described  in  the  Marketing  Plan. 
Electric  service  contracts  will  be 
effective  upon  Western's  signature,  and 
service  wiU  begin  on  January  1,  2005. 

Dated:  October  4, 1999. 
Michael  S.  Hacskaylo, 
Administrator. 

(FR  Doc.  99-27247  Filed  1&-18-99;  8:45  am] 
■NJJNQ  CODE  6480-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-645»-1] 

Comprehensive  Environmental 
RMponse,  Compensation  and  Liability 
Act  (CERCLA)  or  Superfund,  Section 
104;  National  Brownfleids  Assessment 
Pilots 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  proposal  deadlines, 

revised  guidelines. 


summary:  The  United  States 
Environmental  Protection  Agency  (EPA) 
will  begin  to  accept  proposals  for  the 
National  Brownfields  Assessment  Pilots 
on  October  19,  1999.  The  brownfields 
assessment  pilots  (each  funded  up  to 
$200,000  over  two  years)  test  cleanup 
and  redevelopment  planning  models, 
direct  special  efforts  toward  removing 
regulatory  barriers  without  sacrificing 
protectiveness,  and  facilitate 
coordinated  environmental  cleanup  and 
redevelopment  efforts  at  the  federal, 
state,  and  local  levels. 

In  fiscal  year  2000,  an  additional 
$50,000  may  be  awarded  to  an  applicant 
to  assess  the  contamination  of  a 
broMoifields  site(8)  that  is  or  will  be 
used  for  greenspace  purposes. 
Greenspace  purposes  may  include,  but 
are  not  limited  to.  parks,  playgroimds, 
trails,  gardens,  habitat  restoration,  open 
space,  and/ or  greenspace  preservation. 

EPA  expects  to  select  up  to  50 
additional  National  brownfields 
assessment  pilots  by  April  2000.  The 
deadline  for  new  proposals  for  the  2000 
assessment  pilots  is  February  16.  2000. 
Proposals  must  be  post-marked  or  sent 
to  EPA  via  registered  or  tracked  mail  by 
the  stated  deadline.  Previously 
unsuccessful  applicants  are  advised  that 
they  must  revise  and  resubmit  their 


proposals  to  be  considered  for  the  2000 
National  assessment  pilot  competition. 
The  National  brownfields  assessment 
pilots  are  administered  on  a  competitive 
basis.  To  ensxue  a  fair  selection  process, 
evaluation  panels  consisting  of  EPA 
Regional  and  Headquarters  staff  and 
other  federal  agency  representatives  will 
assess  how  well  the  proposals  meet  the 
selection  criteria  outlined  in  the  newly 
revised  application  booklet  The 
Brownfields  Economic  Redevelopment 
Initiative:  Proposal  Guidelines  for 
Brownfields  Assessment  Demonstration 
Pilots  (October  1999).  Applicants  are 
encouraged  to  contact  and,  if  possible, 
meet  with  EPA  Regional  Browmfields 
Coordinators. 

dates:  This  action  is  effective  as  of 
October  19, 1999,  and  expires  on 
February  16,  2000.  All  proposals  must 
be  post-marked  or  sent  to  EPA  via 
registered  or  tracked  mail  by  the 
expiration  date  cited  above. 
ADDRESSES:  The  proposal  guidelines  can 
be  obtained  by  calling  the  Superfimd 
Hotline  at  the  following  niunbers: 
Washington.  DC  Metro  Area  at  703- 

412-9810 
Outside  Washington.  DC  Metro  at  1- 

800-424-9346 
TDD  for  the  Hearing  Impaired  at  1-800- 

553-7672 
Copies  of  the  guidelines  are  also 
available  via  tihe  Internet:  http:// 
www.epa.gov/brownfields/. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Superfund  Hotline,  800-424-9346. 
SUPPLEMENTARY  INFORMATION:  As  a  part 
of  the  Environmental  Protection 
Agency's  (EPA)  Brownfields  Economic 
Redevelopment  Initiative,  the 
Brownfields  Assessment  Demonstration 
Pilots  are  designed  to  empower  States, 
commimities,  tribes,  and  other 
stakeholders  in  economic 
redevelopment  to  work  together  in  a 
timely  manner  to  prevent,  assess,  safely 
cleanup  and  prqmote  the  sustainable 
reuse  of  brownfields.  EPA  has  awarded 
cooperative  agreements  to  States,  cities, 
towns,  counties  and  Tribes  for 
demonstration  pilots  that  test 
brownfields  assessment  models,  direct 
special  efforts  toward  removing 
regulatory  barriers  without  sacrificing 
protectiveness.  and  facilitate 
coordinated  public  and  private  efforts  at 
the  Federal.  State,  tribal  and  local 
levels.  To  date,  the  Agency  has  funded 
307  Brownfields  Assessment  Pilots. 

EPA's  goal  is  to  select  a  broad  array 
of  assessment  pilots  that  will  serve  as 
models  for  other  communities  across  the 
nation.  EPA  seeks  to  identify  proposals 
that  demonstrate  the  integration  or 
linking  of  brownfields  assessment  pilots 


with  other  federal,  state,  tribal,  and  local 
sustainable  development,  community 
revitalization,  and  pollution  prevention 
programs.  Special  consideration  will  be 
given  to  Federal  Empowerment  Zones 
and  Enterprise  Communities  (EZ/ECs), 
communities  with  populations  of  under 
100.000.  and  federally  recognized 
Indian  tribes.  These  pilots  focus  on 
EPA's  primary  mission — protecting 
human  health  and  the  environment. 
However,  it  is  an  essential  piece  of  the 
nation's  overall  community 
revitalization  efforts.  EPA  works  closely 
with  other  federal  agencies  through  the 
Interagency  Working  Group  on 
Brownfields,  and  builds  relationships 
with  other  stakeholders  on  the  national 
and  local  levels  to  develop  coordinated 
approaches  for  community 
revitalization. 

Fimding  for  the  brownfields 
assessment  pilots  is  authorized  under 
Section  104(d)(1)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended  (CERCLA  or 
Superfund),  42  U.S.C.  9604(d)(1).  States 
(including  U.S.  Territories),  political 
subdivisions  (including  cities,  towns, 
counties),  and  federally  recognized 
Indian  Tribes  are  eligible  to  apply.  EPA 
welcomes  and  encourages  brownfields 
projects  by  coalitions  of  such  entities, 
but  only  a  single  eligible  entity  may 
receive  a  cooperative  agreement. 
Cooperative  agreement  funds  will  be 
awarded  only  to  a  state,  a  political 
subdivision  of  a  state,  or  a  federally 
recognized  Indian  tribe. 

Through  a  brownfields  cooperative 
agreement,  EPA  provides  funds  to  an 
eligible  state,  political  subdivision,  or 
Indian  Tribe  to  vmdertake  activities 
authorized  under  CERCLA  section  104. 
Use  of  these  assessment  pilot  funds 
must  be  in  accordance  with  CERCLA, 
and  all  CERCLA  restrictions  on  use  of 
funds  also  apply  to  the  assessment 
pilots.  All  restrictions  on  EPA's  use  of 
funding  cited  in  CERCLA  apply  to 
brownfields  assessment  pilot 
cooperative  agreement  recipients. 

Tne  evaluation  panels  will  review  the 
proposals  carefully  and  assess  each 
response  based  on  how  well  it  addresses 
the  selection  criteria,  briefly  outiined 
below: 

Part  I  (Required) 

1.  Problem  Statement  and  Needs 
Assessment  (4  Points  Out  of  20) 

—Effect  of  Brownfields  on  your 
Community  or  Communities 
— ^Value  Added  by  Federal  Support 

2.  Community-Based  Planning  and  _ 
Involvement  (6  Points  Out  of  20) 

— ^Existing  Local  Commitment 
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— Community  Involvement  Plan 
— Environmental  Justice  Plan 

3.  Implementation  Planning  (6  Points 
Out  of  20) 

— Government  Support 

— Site  Selection  and  Environmental  Site 

Assessment  Plan 
— Reuse  Planning  and  Proposed 

Cleanup  Funding  Mechanisms 
— ^Flow  of  Owners  Wp  Plan 

4.  Long-Term  Benefits  and 
Sustainability  (4  Points  Out  of  20) 

— Long-Term  Benefits 
— Sustainable  Reuse 
— Measures  of  Success 

Part  n  (Optional) 

5.  Greenspace 

— Authority  and  Context  (2  points  out  of 

8) 
— Community  Involvement  (2  points  out 

of  8) 
— Site  Identification,  Site  Assessment 

Plan.  Flow  of  Ownership,  and  Reuse 

Planning  (4  Points  Out  of  8) 

Approved:  October  4, 1999. 
Linda  Garczynski. 

Director,  Outreach  and  Special  Projects  Staff. 
Office  of  Solid  Waste  and  Emergency 
Response. 

(PR  Doc.  99-27145  Filed  10-18-99;  8:45  am] 
BILUNQ  CODE  6S60-S0-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  99-2148] 

International  Bureau  To  Hold  Public 
Forum  on  Submarine  Cable  Landing 
LIcenset 

agency:  Federal  Communications 

Conunission. 

ACTION:  Notice. 

SUMMARY:  This  document  announces  a 
public  fonmi  on  Submarine  Cable 
Landing  Licenses  to  be  held  by  the 
International  Bureau  on  November  8. 
1999.  The  Commission  is  making  this 
annoimcement  to  provide  an 
opportunity  for  the  public  to  identify 
issues  that  should  be  addressed  in  an 
upcoming  proceeding. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Nightingale.  Attorney- 
Advisor.  Policy  and  Facilities  Branch, 
Telecommunications  Division. 
International  Bureau.  (202)  418-2352  or 
Breck  Blalcok  at  (202)  418-0484. 
SUPPLEMENTARY  INFORMATION:  Released: 
October  8, 1999. 

On  November  8. 1999.  from  3:00-5:00 
pm,  the  International  Bureau  will  hold 


a  public  forum  to  provide  an 
opportunity  for  the  public  to  identify 
issues  the  Commission  should  address 
in  its  upcoming  proceeding  to  examine 
how  its  policies  regarding  licensing 
submarine  cables  might  best  promote 
competition  and  benefit  consumers.  The 
information  we  gather  from  this  public 
forum  may  assist  the  Commission  in  its 
2000  Biennial  Regulatory  Review. 

The  forum  is  open  to  the  public  and 
will  be  at  the  Federal  Commimications 
Commission  Headquarters,  445  12th 
Street.  SW.  Washington.  DC,  in  the 
Conunission  Meeting  Room  (Room  TW- 
C305).  The  Bureau  encourages  users  as 
well  as  fecilities  and  service  providers 
to  attend. 

The  Bureau  intends  that  this  public 
forum  will  provide  an  opportunity  to 
raise,  but  not  necessarily  debate,  issues 
related  to  the  Commission's  regulation 
of  submarine  cables.  The  Bureau  does 
not  intend  that  the  public  forum  will 
include  a  discussion  of  the  merits  of 
pending  Commission  proceedings,  such 
as  pending  proceedings  involving 
applications  for  a  cable  landing  license. 
Appropriate  topics  include,  but  are  not 
limited  to,  the  following: 

•  Streamlining  or  simplifying  the 
Commission's  cable  landing  license 
application  and  review  process. 

— How  can  the  Commission  expedite 
the  process,  reduce  burdens  on 
applicants  and  the  Commission,  and 
minimize  the  information  the 
Commission  asks  for  in  applications? 

•  Do  the  conditions  routinely 
imposed  on  licenses  remain  necessary? 

•  What  sort  of  "ownership"  requires 
an  entity  to  be  a  licensee  on  a  cable 
landing  license,  and  how  much  of  a 
cable  system  must  be  owned  by 
licensees? 

— Should  the  Commission  consider 

separately  ownership  of  backhaul  and 

of  landing  stations? 

Common  carrier  vs.  non-common 
carrier  cable  landing  licenses. 
— Should  the  Commission  maintain  the 

distinction  and  what  should  the 

consequences  be? 

•  Structural/ownership  issues  raised 
by  certaiii  cable  systems. 

— Do  certain  ownership  structures  raise 

competitive  problems? 
— ^How  can  the  Commission  address 

these  problems? 
— In  identifying  ownership  stnicttires 

that  may  raise  competitive  concerns, 

how  does  the  Commission  draw  the 

line? 
— ^Does  the  Commission  need  to  define 

"consortiiun"? 
— Does  the  corporate  governance  over 

certain  cable  systems  raise 

competitive  problems? 


•  Under  what  circumstances,  if  any, 
should  price  differentials,  especially 
volume  discoxmts,  be  restricted? 

•  How  should  the  Commission 
address  issues  of  competitive  access  to 
backhaul? 

•  Are  there  other  competitive  issues 
that  the  Commission  should  address  in 
its  upcoming  proceeding? 

•  Are  there  other  issues  the 
Commission  should  address  related  to 
submarine  cables? 

The  piupose  of  the  forum  is  not  to 
discuss  the  merits  of  pending 
Commission  proceedings  (including 
cable  landing  license  applications 
pending  before  the  Commission)  and  is 
not  otherwise  part  of  a  pending 
Commission  proceeding.  As  such,  the 
forum  is  not  subject  to  the 
Commission's  ex  parte  rules. 

To  the  extent  a  participant  discusses 
the  merits  of  a  pending  proceeding,  the 
ex  parte  rules  will  apply  with  respect  to 
the  particular  discussion. 

The  Biireau  invites  parties  wishing  to 
discuss  competition  issues  in  depth  to 
meet  with  the  stafi'  individually.  The 
Bureau  encourages  users  as  well  as 
facilities  and  service  providers  to  meet 
with  Bureau  stafi.  Please  contadt 
EUzabeth  Nightingale  of  the  Bureau's 
Telecommunications  Division,  at  202- 
418-2352,  to  make  arrangements.  Any 
party  wishing  to  make  a  formal 
presentation  (no  longer  than  10 
minutes)  at  the  public  forum  should 
send  an  outline  of  the  presentation  to 
Elizabeth  Nightingale.  Parties  also  are 
welcome  to  make  written  submissions 
in  lieu  of  speaking  at  the  forum. 
Outlines  of  oral  presentations  and 
written  submissions  should  be  sent  to 
Elizabeth  Nightingale  no  later  than 
October  29,  either  via  facsimile  to  the 
Biueau's  Telecommunications  Division 
at  (202)  418-2824,  or  by  e-mail  to 
enightin@fcc.gov. 

For  information  on  obtaining  a 
videotape  of  the  forum,  please  contact 
the  Commission's  Audio- Visual  Office 
at  (202)  418-0460.  Audio  and  video 
tapes  of  the  forum  may  also  be 
purchased  fix>m  Infocus,  341  Victory 
Drive,  Hemdon,  VA  20170,  by  calling 
Infocus  at  (703)  834-0100  or  by  faxing 
Infocus  at  (703) 834-0111. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[PR  Doc.  99-27166  Filed  10-18-^9;  8:45  am] 

BILLING  CODE  S712-01-P 
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FEDERAL  EMERGENCY 
MANAQEMENT  AGENCY 

[FEMA-129»-OR] 

New  York;  Amendment  No.  3  to  Notice 
of  ■  M^or  Disaster  Declaration 

agency:  Federal  Emergency 

Management  Agency  (FEMA). 

action:  Notice.  

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  New 
York  (FEMA-1296-DR).  dated 
September  19, 1999,  and  related 
determinations. 

EFFECTIVE  DATE:  September  18, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective 
September  18, 1999. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Pribram.) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

(FR  Doc.  99-27262  Filed  10-18-99;  8:45  am) 
HLLMO  COOE  STIS-Oa-P 


FEDERAL  EMERGENCY 
MANAQEMENT  AGENCY 

[FEMA-3149-EM] 

Naw  York;  Amendment  No.  1  to  Notice 
of  an  Emergency  DeclaraMon 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

summary:  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of  New 
York  (FEMA-3149-EM).  dated 
September  18, 1999,  and  related 
determinations. 

EFFECTIVE  DATE:  September  18, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 


SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  emergency  is  closed  effective 
September  18, 1999. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds;  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directora  te. 

[FR  Doc.  99-27266  Filed  10-18-99;  8:45  am] 
BMJJNQ  COOE  ens-02-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1292-OR] 

North  Carolina;  Major  Disaster  and 
Related  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  North  Carolina 
(FEMA-1292-DR),  dated  September  16, 
1999,  and  related  determinations. 
EFFECTIVE  DATE:  September  16, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  16, 1999,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.), 
as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  North  Carolina, 
resulting  firom  Hurricane  Floyd  on  September 
15, 1999,  and  continuing  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  Pub.L.  93-288,  as  amended 
("the  Stafford  Act").  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
North  Carolina. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 


You  are  authorized  to  provide  Individual 
Assistance,  Public  Assistance,  and  Hazard 
Mitigation  in  the  designated  areas.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148,  V 
hereby  appoint  Glenn  C.  Woodard,  Jr.  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  North  Carolina  to 
have  been  affected  adversely  by  this 
declared  major  disaster: 

Alamance,  Anson,  Beaufort,  Bertie,  Bladen, 
Brunswick,  Camden,  Carteret,  Caswell, 
Chatham,  Chowan,  Columbus,  Craven, 
Cumt)erland,  Currituck,  Dare,  Davidson, 
Duplin,  Durham,  Edgecombe,  Forsyth, 
Franklin,  Gates,  Granville,  Greene,  Guilford, 
Halifax,  Harnett,  Hertford,  Hoke,  Hyde, 
Johnston,  Jones,  Lee,  Lenoir,  Martin, 
Montgomery,  Moore,  Nash,  New  Hanover, 
Northampton,  Onslow,  Orange,  Pamlico, 
Pasquotank,  Pender,  Perquimans,  Person, 
Pitt,  Randolph,  Richmond,  Robeson, 
Rockingham,  Rowan,  Sampson,  Scotland, 
Stanly,  Stokes,  Tyrrell,  Union,  Vance,'Wake. 
Warren,  Washington,  Wayne,  and  Wilson 
Counties  for  Individual  Assistance  and 
Public  Assistance. 

All  counties  within  the  State  of  North 
Carolina  are  eligible  to  apply  for 
assistance  under  the  Ha^rd  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Commimity  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Program.) 
James  L.  Witt. 
Director. 

(FR  Doc.  99-27260  Filed  10-18-99;  8:45  am] 
MLUNQ  cooE  cns-oa-p 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1292-OR] 

North  Carolina;  Amendment  No.  2  to 
Notice  of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  North 
Carohna  (FEMA-1292-DR),  dated 
September  16,  1999,  and  related 
determinations. 

EFFECTIVE  DATE:  October  4,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  October 
4, 1999. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  99-27261  Filed  10-18-99;  8:45  am] 

BttJJNG  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3146-EM] 

North  Carolina;  Amendment  No.  2  to 
Notice  of  an  Emergency  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA}. 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of  North 
Carolina  (FEMA-3146-EM),  dated 
September  15, 1999,  and  related 
determinations. 

EFFECTIVE  DATE:  October  4, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 


SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  emergency  is  closed  effective 
October  4, 1999. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  99-27265  Filed  10-18-99;  8:45  am] 
BiujNQ  CODE  eria-oz-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1279-OR] 

North  Dakota;  Amendment  No.  4  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  North 
Dakota  (FEMA-1279-DR),  dated  June  8, 
1999,  and  related  determinations. 
EFFECTIVE  DATE:  October  5,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
October  5,  1999,  the  President  amended 
the  cost-sharing  arrangements 
concerning  Federal  funds  provided 
under  the  authority  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  51521  et  seq.), 
in  a  letter  to  James  L.  Witt,  Director  of 
the  Federal  Emergency  Management 
Agency,  as  follows: 

I  have  determined  that  the  damage  in 
North  Dakota  resulting  from  severe  storms, 
flooding,  snow  and  ice,  ground  saturation, 
landslides,  mudslides,  and  tornadoes 
beginning  on  March  1, 1999  and  continuing 
through  July  19,  1999,  is  of  sufficient  severity 
and  magnitude  that  special  conditions  are 
warranted  regarding  the  cost-sharing 
arrangements  concerning  Federal  funds 
provided  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  Pub.L.  93-288,  as  amended. 

Therefore,  I  amend  my  previous 
declaration  to  authorize  Federal  funds  for 


Public  Assistance  at  90  percent  of  total 
eligible  costs. 

This  adjustment  to  State  and  local  cost 
sharing  applies  only  to  Public  Assistance 
costs  eligible  for  such  adjustment  under  the 
law.  The  law  specifically  prohibits  a  similar 
adjustment  for  funds  provided  to  the  State  for 
the  Individual  and  Family  Grant  program, 
mobile  home  group  site  development  under 
Section  408,  Temporary  Housing,  and  Hazard 
Mitigation  Assistance.  These  funds  will 
continue  to  be  reimbursed  at  75  percent  of 
total  eligible  costs. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funis:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling,  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

James  L.  Witt, 

Director. 

[FR  Doc.  99-27259  Filed  10-18-99;  8:45  am) 

BttUNG  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1299-OR] 

South  Carolina;  Amendment  No.  3  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  South 
Carolina,  (FEMA-1299-DR),  dated 
September  21, 1999,  and  related 
determinations. 

EFFECTIVE  DATE:  October  6,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  South 
Carolina  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  September  21,  1999: 

Dorchester,  Florence,  and  Orangeburg 
Counties  for  Individual  Assistance  (already 
designated  for  Categories  A  and  B  under  the 
Public  Assistance  program). 

Dillon  County  for  Individual  Assistance 
and  Categories  C  through  G  under  the  Public 
Assistance  program  (already  designated  for 
Categories  A  and  B  under  tlie  Public 
Assistance  program). 
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(The  following  Catalog  of  Federal  Domestic 

Assistance  Numbers  (CFDA)  are  to  be  used 

for  reporting  and  drawing  funds:  83.537, 

Commtmity  Disaster  Loans;  83.538,  Cora 

Brown  Fund  Program;  83.539,  Crisis 

Counseling:  83.540,  Disaster  Legal  Services 

Program;  83.541,  Disaster  Unemployment 

Assistance  (DUA);  83.542.  Fire  Suppression 

Assistance;  83.543.  Individual  and  Family 

Grant  (IFG)  Program;  83.544.  Public 

Assistance  Grants;  83.545,  Disaster  Housing 

Program;  83.548,  Hazard  Mitigation  Grant 

Program.) 

Robert ).  Adamdk, 

Deputy  Associate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc.  9»-27263  Filed  10-18-99;  8:45  am) 

BMLUNO  CODE  ene-oa-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1299-DR] 

South  Carolina;  Amendmant  No.  2  to 
NoHca  of  a  Major  Diaastar  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  South 
Carolina.  (FEMA-1299-DR),  dated 
September  21, 1999,  and  related 
determinations. 

EFFECTIVE  DATE:  September  30, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale.  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472.  (202)  646-3772. 

SUPPt^MENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  major  disaster  is  closed  effective 
September  30. 1999. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  99-27264  Filed  10-18-99;  8:45  am] 
BiujNO  CODE  671  e-oa-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


Open  Meeting,  Advisory  Committee  for 
the  National  Urt>an  Search  and  Rescue 
Response  System 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463,5 
U.S.C.  App.),  annoimcement  is  made  of 
the  following  committee  meeting: 

Name:  Advisory  Committee  for  the 
National  Urban  Search  and  Rescue  Response 
System. 

Date  of  Meeting:  November  3-4, 1999. 

P/oce:  Washington  Hilton  &  Towers,  1919 
Connecticut  Avenue  NW,  Washington,  DC 
20009. 

Time:  November  3:  9:00  a.m.-5:00  p.m.; 
November  4:  9:00  a.m.-5:00  p.m. 

Proposed  Agenda:  The  committee  will  be 
provided  with  a  program  update  that  will 
address  the  status  of  ongoing  audits  and 
program  reviews,  functional  training  and 
program  support  efforts,  and  Fiscal  Year  1999 
through  2000  budgets  for  the  Urban  Search 
and  Rescue  Program.  The  committee  will 
review,  discuss,  and  develop  final 
recommendations  for  the  proposed  task  force 
equipment  cache  list.  Other  items  for 
discussion  may  include  status  of  draft 
regulations,  review  of  working  group 
activities  and  functional  training 
methodologies. 

The  meeting  will  be  open  to  the  public, 
with  approximately  20  seats  available  on  a 
first-come,  first-served  basis.  All  members  of 
the  public  interested  in  attending  should 
contact  Mark  R.  Russo,  at  202-646-2701. 

Minutes  of  the  meeting  will  be  prepared 
and  will  be  available  for  public  viewing  at 
the  Federal  Emergency  Management  Agency, 
Operations  and  Planning  Division.  Response 
and  Recovery  Directorate.  500  C  Street.  SW, 
Washington  DC  20472.  Copies  of  the  minutes 
will  be  available  upon  request  30  days  after 
the  meeting. 
Robert  J.  Adamcik, 
Deputy  Associate  Director.  Response  &■ 
Recovery  Directorate. 
[FR  Doc.  99-27258  Filed  10-18-99;  8:45  am) 

MLUNG  CODE  671S-02-P 


GENERAL  ACCOUNTING  OFRCE 

Federal  Accounting  Standards 
Advisory  Board 

AGENCY:  General  Accounting  Office. 
ACTION:  Notice  of  two-day  meeting  on 
October  28-29. 1999. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463),  as  amended, 
notice  is  hereby  given  that  the  Federal 
Accounting  Standards  Advisory  Board 


will  hold  a  two-day  meeting  on 
Thursday.  October  28,  and  Friday, 
October  29,  1999.  from  9:00  AM  to  3:00 
PM  in  room  7C13,  the  Comptroller 
General's  Briefing  Room,  of  the  General 
Accounting  Office  building.  441  G  St., 
NW,  Washington,  DC. 
The  purpose  of  the  meeting  is  to: 

•  Hear  a  presentation  on  the  United 
Kingdom's  Implementation  of  Accrual 
Accounting; 

•  Discuss  objectives  of  the  Suggested 
Reporting  Requirement  of  Major 
Acquisition  Programs; 

•  Discuss  National  Defense  Property, 
Plant,  and  Equipment  project  proposals; 

•  Review  Direct  Loans  and  Loan 
Guarantee  draft  amendments; 

•  Review  draft  of  updated  Volume  I 
Codification  of  Statements  of  Federal 
Financial  Accoxmting  Concepts  and 
Standards; 

•  Discuss  Required  Supplementary 
Stewardship  Information  (RSSI);  and 

•  Discuss  the  AICPA  Rule  203 
conference. 

Any  interested  person  may  attend  the 
meeting  as  an  obserx'er.  Board 
discussions  and  reviews  are  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Comes,  Executive  Director,  441 
G  St.,  NW,  Room  3B18.  Washington,  DC 
20548,  or  call  (202)  512-7350. 


Authority:  Federal  Advisory  Committee 
Act.  Pub.  L.  No.  92-463.  Section  10(a)(2).  86 
Stat.  770.  774  (1972)  (current  version  at  5 
U.S.C.  app.  section  10(a)(2)  (1988);  41  CFR 
101-6.1015  (1990). 

Dated:  October  14, 1999. 
Wendy  M.  Comes, 
Executive  Director. 
[FR  Doc.  99-27279  Filed  10-16-99;  8:45  am] 

BtLUNG  CODE  1610-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vital  and  Health 
Statistics:  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Health  and  Human  Services  annoimces 
the  following  advisory  committee 
meeting. 

Name:  National  Committee  on  Vital  and 
Health  Statistics  (NCVHS).  Subcommittee  on 
Populations. 

Time  and  Date:  10:00  a.m.-5:00  p.m., 
October  28. 1999;  9:00  a.m.-l:0O  p.m., 
October  29. 1999. 

Place:  Room  405A.  Hubert  H.  Humphrey 
building.  200  Independence  Avenue,  SW, 
Washington,  D.C.  20201. 

Status:  Open. 

Purpose:  At  this  meeting,  the 
Subcommittee  on  Populations  will  assess  the 
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feasibility  of  recording,  evaluating,  and 
analyzing  measures  of  functional  status  on 
health  records,  such  as  records  of  enrollment 
in  health  plans,  records  of  medical 
encounters,  and  standardized  attachments  to 
such  records. 

Notice:  In  the  interest  of  security,  the 
Department  has  instituted  stringent 
procedures  for  entrance  to  the  Hubert  H. 
Humphrey  building  by  non-government 
employees.  Thus,  persons  without  a 
government  identification  card  will  need  to 
have  the  guard  call  for  an  escort  to  the 
meeting. 

Contact  Person  for  More  Infonnation: 
Substantive  program  information  as  well  as 
summaries  of  meetings  and  a  roster  of 
committee  members  may  be  obtained  from 
Carolyn  Rimes,  Lead  Staff  Person  for  the 
NCVHS  Subcommittee  on  Special 
Populations,  Office  of  Research  and   - 
Demonstrations,  Health  Care  Financing 
Administration,  MS-C4-13-01,  7500 
Security  Boulevard,  Baltimore,  Maryland 
21244-1850,  telephone  (410)  786-6620;  or 
Marjorie  S.  Greenberg,  Executive  Secretary, 
NCVHS,  NCHS,  CDC,  Room  1100, 
Presidential  Building,  6525  Belcrest  Road, 
Hyattsville,  Maryland  20782,  telephone  (301) 
436-7050.  Infonnation  also  is  available  on 
the  NCVHS  home  page  of  the  HHS  website: 
http://aspe.os.dhhs.gov/ncvhs,  where  an 
agenda  for  the  meeting  will  be  posted  when 
available. 

Dated:  October  i2, 1999. 
James  Scanlon, 

Director.  Division  of  Data  Policy,  Office  of 
the  Assistant  Secretary  for  Planning  and 
Evaluation. 

[FR  Doc.  99-27180  Filed  10-18-99;  8:45  am] 

BMJNQ  CODE  4151-0«-«l 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Center*  for  DImm*  Contool  and 
Prevention 

CWzana  Advlaory  Committee  on  Public 
Health  Service  AcUvfties  and  Reaearch 
at  Department  of  Energy  (DOE)  SItea: 
Idaho  National  Engineering  and 
Environmental  Laboratory  Health 
Effect*  Subcommittee 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  and  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  annoimce 
the  following  conference  call  meeting. 

Name:  Citizens  Advisory  Committee  on 
Public  Health  Service  Activities  and 
Research  at  DOE  Sites:  Idaho  National 
Engineering  and  Environmental  Laboratory 
Health  Effects  Subcommittee  (INEEL). 

Time  and  Date:  2  p.m.-4  pjn.,  EDT, 
October  25, 1999. 

Place:  The  conference  call  will  originate  at 
the  National  Center  for  Environmental  Health 
(NCEH),  CDC,  in  Atlanta,  Georgia.  Please  see 


"Supplementary  Infonnation"  for  details  on 
accessing  the  conference  call. 

Status:  Open  to  the  public,  limited  only  by 
the  availability  of  telephone  ports. 

Purpose:  This  subcommittee  is  charged 
with  providing  advice  and  recommendations 
to  the  Director,  CDC,  and  the  Administrator, 
ATSDR,  regarding  comimmity,  American 
Indian  Tribes,  and  labor  concerns  pertaining 
to  CDC's  and  ATSDR's  public  health 
activities  and  research  at  this  DOE  site.  The 
purpose  of  this  meeting  is  to  provide  a  forum 
for  community,  American  Indian  Tribal,  and 
labor  interaction  and  serve  as  a  vehicle  for 
community  concern  to  be  expressed  as 
advice  and  recommendations  to  CDC  and 
ATSDR. 

Matters  to  be  Discussed:  The  subcommittee 
will  listen  to  the  membership  work  report 
and  their  recommendations  for  individuals  to 
be  considered  for  membership. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Supplementary  Infonnation:  This 
conference  call  is  scheduled  to  begin  at  2 
p.m.,  EDT.  To  participate  in  the  conference 
call,  please  dial  1-888-296-1938  and  enter 
conference  code  323104.  You  will  then  be 
automatically  connected  to  the  call. 

This  notice  is  being  published  less  than  15 
days  before  the  meeting  due  to  the  difficulty 
of  coordinating  the  attendance  of  members 
because  of  conflicting  schedules. 

Contact  Person  for  More  Information: 
Arthur  J.  Robinson,  Jr.,  Radiation  Studies 
Branch.  Division  of  Environmental  Hazards 
and  Health  Effects,  NCEH,  CDC,  4770  Buford 
Highway,  NE,  M/S  (F-35),  Atlanta,  Georgia 
30341-3724,  telephone  770/488-7040,  FAX 
770/488-7040. 

The  Director,  Management  Analysis  and 
Services  Office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities  for 
both  CDC  and  ATSDR. 

Dated:  October  13, 1999. 

Carolyn  J.  Ruaaell, 

Director,  Management  Analysis  and  Services 
Office. 

[FR  Doc.  99-27192  Filed  10-18-99;  8:45  am) 

BMLUNG  CODE  41«3-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Doclwt  No.  99F-4372] 

National  Fisherle*  Institute  and 
l.oui*iana  Department  of  Agriculture 
and  Foreatry;  niing  of  Food  Additive 
Petition 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  National  Fisheries  Institute  and 


the  Louisiana  Department  of  Agriculture 
and  Forestry  have  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  approved  sources  of 
ionizing  radiation  for  the  control  of 
Vibrio  and  other  foodbome  pathogens  in 
fresh  or  frozen  molluscan  shellfish. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Trotter,  Center  for  Food 
Safety  and  Apphed  Nutrition  (HFS- 
206),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3088. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  9M4682)  has  been  filed  by 
the  National  Fisheries  Institute,  1901 
North  Fort  Myer  Drive,  Arlington,  VA 
22209  and  the  Louisiana  Department  of 
Agriculture  and  Forestry,  P.O.  Box  3334, 
Baton  Rouge,  LA  70821.  The  petition 
proposes  that  the  food  additive 
regulations  in  part  179  Irradiation  in  the 
Production,  Processing,  and  Handling  of 
Food  (21  CFR  part  179)  be  amended  to 
provide  for  the  safe  use  of  approved 
soiuces  of  ionizing  radiation  for  the 
control  of  Vibrio  and  other  foodbome 
pathogens  in  fresh  or  frozen  molluscan 
shellfish. 

The  agency  has  determined  under  21 
CFR  25.32(j)  that  this  action  is  of  a  type 
that  does  not  individually  or 
ctunulatively  have  a  significant  effect  on 
the  hiunan  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  September  30, 1999. 
Lanran  M.  Tarantino, 

Acting  Director,  Office  ofPremarket 
Approval,  Center  forFood  Safety  and  Applied 
Nutrition. 

[FR  Doc.  9»-27160  Filed  10-18-99;  8:45  am] 

BILUNQ  CODE  4iaO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

OrttMpaedic  and  Rehabilitation 
Devices  Panel  of  tlie  Medical  Devicee 
Advisory  Committee;  Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 
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Name  of  Committee:  Orthopaedic  and 
Rehabilitation  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  November  5, 1999,  8:30  a.m.  to 
5:30  p.m.  (this  notice  is  for  the  second 
day  of  a  2-day  meeting). 

Location:  Corporate  Bldg.,  conference 
rm.  020B,  9200  Corporate  Blvd., 
Rockville,  MD. 

Contact  Person:  William  Freas  or 
Sheila  D.  Langford,  Center  for  Biologies 
Evaluation  and  Research  (HFM-71), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD,  20852, 
301-827-0314,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-6138  (301-443-0572  in  the 
Washington,  DC  area),  code  12521. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  committee  will  discuss 
postmarketing  studies  of  Genzyme 
Corporation's  Carticel  (autologous 
chondrocytes  manipulated  ex-vivo  for 
structural  repair)  indicated  for  treatment 
and  repair  of  clinically  significant, 
articular  cartilage  defects  in  the  knee. 
The  discussion  will  focus  on  issues 
specific  to  these  studies  and  on  more 
general  ones  related  to  the  feasibility  of 
randomized  controlled  trials  in  the  field 
of  orthopaedics. 

Procedure:  On  November  5, 1999, 
firom  8:30  a.m.  to  5:30  p.m.,  the  meeting 
is  open  to  the  public.  Interested  persons 
may  present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  November  1, 1999.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  8:45 
a.m.  and  9:15  a.m.  and  between 
approximately  1:00  p.m  and  1:30  p.m. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  November  1, 
1999,  and  submit  a  brief  statement  of 
die  general  natxire  of  the  evidence  or 
argxunents  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Notice  of  this  meeting  is  given  imder 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  October  12. 1999. 
LimU  A.  Suydam, 
Senior  Associate  Commissioner. 
(PR  Doc.  9»-27154  Filed  10-18-99;  8:45  am) 
aiujNQ  CODE  4iao-oi-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Orthopaedic  and  Rehabiiitation 
Devices  Panei  of  the  IMadicai  Devices 
Advisory  Committee;  Notice  of  Meeting 


AGENCY 
HHS 


action:  Notice. 


approximately  2:30  p.m.  and  3  p.m. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  by  October  29, 1999, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
agency:  Food  and  Drug  Administration,  HHS^es  and  addresses  of  proposed 
*«c«/.v.  Food  and  Drug  Administration,     participants,  and  an  mdicaUon  of  the 

approximate  time  requested  to  make 
their  presentation. 

Closed  Presentation  of  Data:  On 
November  4, 1999,  from  3  p.m.  to  4 
p.m.,  the  meeting  will  be  closed  to 
permit  a  sponsor  to  present  to  the 
committee  trade  secret  and/or 
confidential  commercial  information  on 
a  clinical  study  design.  This  portion  of 
the  meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Closed  Committee  Deliberations:  On 
November  4, 1999,  from  4  p.m.  to  4:30 
p.m.,  the  meeting  will  be  closed  to 
permit  FDA  to  present  to  the  committee 
trade  secret  and/or  confidential 
commercial  information  regarding 
pending  and  future  device  issues.  This 
portion  of  the  meeting  will  be  closed  to 
permit  discussion  of  this  information  (5 
U.S.C.  552b(c)(4)). 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2.). 

Dated:  October  12, 1999. 
Linda  A.  Suydam, 
Senior  Associate  Commissioner. 
[FR  Doc.  99-27158  Filed  10-18-99;  8:45  am) 
BILUNQ  CODE  4iaO-01-F 


This  notice  annoimces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Orthopaedic  and 
Rehabilitation  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  November  4, 1999,  9  a.m.  to 
4:30  p.m. 

Location:  Corporate  Bldg.,  conference 
room  020B.  9200  Corporate  Blvd.. 
Rockville,  MD. 

Contact  Person:  Hany  W.  Demian, 
Center  for  Devices  and  Radiological 
Health  (HFZ-410),  Food  and  Drug 
Administration,  9200  Corporate  Blvd., 
Rockville,  MD  20850,  301-594-2036,  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12521.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  On  November  4, 1999,  the 
committee  will  discuss  and  make 
recommendations  on  the  reclassification 
of  constrained  total  hip  arthroplasty 
devices.  The  committee  will  also 
discuss  the  development  of  computer 
controlled  surgical  systems  designed  for 
use  in  orthopaedic  procedures. 

Procedure:  On  November  4, 1999, 
from  9  a.m.  to  3  p.m.,'the  meeting  is 
open  to  the  public.  Interested  persons 
may  present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  October  29, 1999.  On 
November  4, 1999,  oral  presentations 
from  the  public  regarding  the 
reclassification  of  constrained  total  hip 
arthroplasy  devices  and  the 
development  of  computer  controlled 
surgicad  systems  designed  for  use  in 
orthopaedic  procedures  will  be 
scheduled  between  approximately  11 
a.m.  and  11:30  a.m.  and  between 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Vaecinas  and  Ralatad  Bioiogieal 
Products  Advisory  Commtttss;  Notios 
ofMsstlng 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  Portions  of  the  meeting  will  be 
closed  to  tbe  public. 

Name  of  Committee:  Vaccines  and 
Related  Biological  Products  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  November  4, 1999,  8  a.m.  to  6 
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p.m.,  and  on  November  5, 1999,  8  a.m. 
to  4  p.m. 

Location:  Holiday  Inn,  Versailles 
Ballrooms  I  and  11,  8120  Wisconsin 
Ave.,  Bethesda,  MO. 

Contact  Person:  Nancy  T.  Cherry  or 
Denise  H.  Royster,  Center  for  Biologies 
Evaluation  and  Research  {HFM-71), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852. 
301-827-0314.  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12391. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  November  4, 1999,  Sie 
committee  will  discuss:  (1)  Ways  to 
demonstrate  attenuation  of  chimeric 
strains  of  Cytomegaloviral  candidate 
vaccines  to  support  proceeding  into 
clinical  trials,  and  (2)  the  safety  data 
following  a  fifth  successive  dose  of 
DTaP  (Tripedia)  manufactured  by 
Connaught  Laboratories,  Inc.  On 
November  5, 1999,  the  product  license 
application  for  Wyeth  Lederle  Vaccines 
and  Pediatrics'  Pneumococcal  7-Valent 
Conjugate  Vaccine  (Diphtheria  CRM197 
protein)  will  be  discussed  for  use  in 
infants  and  young  children.  The 
committee  will  be  asked  to  consider  the 
safety  and  efficacy  of  this  vaccine 
against  prevention  of  invasive  disease 
(bacteremia  and  meningitis)  caused  by 
Streptococcus  pneumoniae 
(pneumococois) . 

Procedure:  On  November  4, 1999, 
from  9  a.m.  to  1:30  p.m.,  and  from  2 
p.m.  to  6  p.m.,  and  on  November  5, 
1999,  from  9  a.m.  to  4  p.m.,  the  meeting 
is  open  to  the  public.  Interested  persons 
may  present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  October  28,  1999.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  11:30 
a.m.  and  11:45  a.m.,  and  between 
approximately  3:30  p.m.  and  3:45  p.m. 
on  November  4, 1999.  On  November  5, 
1999,  the  oral  presentations  will  be 
scheduled  from  approximately  1:30  p.m. 
to  1:45  p.m.,  and  from  approximately 
3:15  p.m.  to  3:30  p.m.  Time  allotted  for 
each  presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  October  28, 1999,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  argiunents 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentations. 
Closed  Committee  Deliberations:  On 
November  4, 1999,  from  8  a.m.  to  9  a.m., 
and  from  approximately  1:30  p.m.  to  2 


p.m.,  and  on  November  5, 1999,  from  8 
a.m.  to  9  a.m.,  the  meeting  will  he 
closed  to  permit  discussion  and  review 
of  trade  secret  and/or  confidential 
information  (5  U.S.C.  552b(c)(4)).  These 
portions  of  the  meeting  will  be  closed  to 
permit  discussion  of  pending 
investigational  new  drug  applications  or 
pending  product  licensing  applications. 
Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  October  12, 1999. 
Linda  A.  Suydam, 

Senior  Associate  Commissioner. 

[FR  Doc.  99-27157  Filed  10-18-99;  8:45  am] 

BHUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 

[HCFA-5001-N] 

Medicara  Program;  Establishment  of 
the  Health  Care  Financing 
Administration's  Management 
Advisory  Committee 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

action:  Notice. 

summary:  In  accordance  with  Public 
Law  92-463,  the  Federal  Advisory 
Committee  Act  (FACA),  we  are 
announcing  the  establishment  of  the 
Management  Advisory  Committee 
(MAC).  The  Secretary  signed  the  charter 
establishing  the  MAC  on  September  24, 
1999.  The  MAC  will  terminate  on 
September  24,  2001,  unless  we  formally 
determine  that  continuance  is  in  the 
public  interest. 

The  MAC  will  advise  and  make 
recommendations  to  us  on  issues  of 
management  and  leadership  practices, 
piu'chasing  strategies,  and  ways  to 
improve  our  overall  performance, 
accountability,  and  operations.  The 
MAC  will  not  make  recommendations 
regarding  payment  or  coverage  policy. 

ADDRESSES:  A  request  for  a  copy  of  the 
charter  for  the  MAC  should  be 
submitted  to  Corinne  Marvin,  Office  of 
Strategic  Planning,  Health  Care 
Financing  Administration,  7500 
Security  Boulevard,  C3-20-11, 
Baltimore,  Maryland  21244-1850,  (410) 
786-4681,  or  by  e-mail  to 
mgtadvbrd@hcfa.gov. 

FOR  FURTHER  iNFORMATKM  CONTACT: 
Corinne  Marvin,  (410)  786-4681. 

SUPPLEMENTARY  INFORMATION: 


L  Background  and  LegislatiTe 
Authority 

The  Management  Advisory 
Committee  (MAC)  is  governed  by 
provisions  of  Public  Law  92-463,  as 
amended  (5  U.S.C.  Appendix  2),  which 
sets  forth  standards  for  the  formulation 
and  use  of  advisory  committees.  We 
have  found  that  the  MAC  is  necessary 
and  in  the  public  interest. 

The  MAC  consists  of  1 1  appointed 
members  from  among  nationally 
recognized  authorities  in  academia, 
public  and  private  sector  health 
purchasing  organizations,  private 
consultants,  and  private  sector 
businesses. 

We  will  appoint  members  to  a  term  of 
between  1  and  4  years,  with  3  and  4 
year  appointments  contingent  on  our 
decision  that  it  is  in  the  public  interest 
to  continue  the  MAC  beyond  the  initial 
2-year  term  described  in  the  Charter. 
The  MAC  will  provide 
recommendations  to  assist  us  in 
improving  our  management.  The  MAC 
will  issue  a  report  to  us  at  the  end  of 
the  2-year  charter  on  its  findings  and 
recommendations. 

Authority:  (5  U.S.C.  Appendix  2). 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  99.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  October  13, 1999. 

Michael  M.  Hash, 

Deputy  Administrator,  Health  Care  Financing 
Administration. 

[FR  Doc.  99-27251  Filed  10-18-99:  8:45  am) 

BHJJNG  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Cara  Rnancing  Administration 

Notice  of  Hearing:  Reconsideration  of 
Disapproval  of  New  Mexico  Children's 
Health  Insurance  Program  State  Plan 
Amendment  (SPA) 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACnON:  Notice  of  hearing. 

SUMMARY:  This  notice  announces  an 
administrative  hearing  on  December  8, 
1999;  at  10:00  a.m.;  Eighth  Floor; 
Conference  Room  820;  1301  Young 
Street;  Dallas,  Texas  75202  to  reconsider 
oiu-  decision  to  disapprove  New  Mexico 
SPA. 

CLOSING  DATE:  Requests  to  participate  in 

the  hearing  as  a  party  must  be  received 
by  the  presiding  officer  by  November  3, 
1999. 
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FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stanley  Katz,  Presiding  Officer,  HCFA, 
Cl-09-13,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244,  Telephone: 
(410)  786-2661. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  an  administrative 
hearing  to  reconsider  our  decision  to 
disapprove  New  Mexico  Children's 
Health  Insurance  Program  (CHIP)  Phase 
n  State  Plan  Amendment  (SPA) 
submitted  on  April  15, 1999. 

Section  1116  of  the  Social  Secxirity 
Act  (the  Act)  and  42  CFR  Part  430 
provide  a  State  an  opportvmity  for  an 
administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
State  plan  or  plan  amendment.  Section 
2107(e)(2)(B)  of  the  Act  makes  these 
provisions  applicable  under  Title  XXI  to 
CHIP  State  plans  and  plan  amendments. 
Under  these  provisions,  the  Health  Care 
Financing  Administration  (HCFA)  is 
required  to  publish  a  copy  of  the  notice 
to  the  State  that  informs  the  State  of  the 
time  and  place  of  the  hearing  and  the 
issues  to  be  considered.  If  we 
subsequently  notify  the  State  of 
additional  issues  that  will  be  considered 
at  the  hearing,  we  will  also  publish  that 
notice. 

Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party    ' 
must  petition  the  presiding  officer 
within  15  days  after  publication  of  this 

notice,  in  accordance  with  the 

requirements  contained  at  42  CFR 
430.76(b)(2).  Any  interested  person  or 
organization  that  wants  to  participate  as 
amicus  curiae  must  petition  the 
presiding  officer  before  the  hearing 
begins  in  accordance  with  the 
requirements  contained  at  42  CFR 
430.76(c).  If  the  hearing  is  later 
rescheduled,  the  presiding  officer  will 
notify  all  participants. 

New  Mexico  submitted  its  State  Plan 
for  a  Medicaid  expansion  program  on 
May  19, 1998  and  received  HCFA 
approval  for  it  on  January  11, 1999.  New 
Mexico  submitted  its  SPA  on  April  15, 
1999.  The  amendment  provides  for  the 
State  to  furnish  preventive  and 
intervention  services  to  all  Medicaid 
eligible  children  imder  age  19.  HCFA 
denied  the  amendment  on  July  8, 1999. 

HCFA  disapproved  New  Mexico's 
CHIP  plan  amendment  because  the  State 
requested  enhanced  FFP  in 
expenditures  for  preventive  and 
intervention  services  furnished  to 
children  who  would  have  been 
Medicaid  eligible  imder  New  Mexico's 
Medicaid  State  Plan  in  effect  on  March 
31, 1997.  Under  section  1905(b)  of  the 
Social  Security  Act,  a  State  may  receive 
enhanced  FFP  in  expenditiues  for 
services  provided  through  a  Medicaid 


expansion  to  "optional  targeted  low 
income  children."  Section  1905(u)(2)(B) 
excludes  from  the  definition  of 
"optional  targeted  low  income  child" 
any  child  who  would  have  qualified  for 
Medicaid  under  a  state's  Medicaid  State 
plan  in  effect  on  March  31, 1997. 

The  issue  to  be  considered  at  the 
hearing  is  whether  a  State  may  receive 
enhanced  Federal  financial 
participation  in  expenditures  under 
CHIP  for  preventive  and  intervention 
services  furnished  to  Medicaid  eligible 
children  under  the  age  of  19,  including 
children  who  would  have  been 
Medicaid  eligible  under  New  Mexico's 
Medicaid  State  Plan  in  effect  on  March 
31, 1997. 

"The  notice  to  New  Mexico 
announcing  an  administrative  hearing  to 
reconsider  the  disapproval  of  its  SPA 
reads  as  follows: 

Mr.  Charles  Milligan, 

Director,  Medical  Assistance  Division,  New 
Mexico  Human' Services  Department, 
P.O.  Box  2348,  Santa  Fe,  New  Mexico 
87504-2348. 
Dear  Mr.  Milligan:  I  am  responding  to  your 
request  for  reconsideration  of  the  decision  to 
disapprove  the  New  Mexico  Children's 
Health  Insurance  Program  (CHIP)  Phase  II 
State  Plan  Amendment  (SPA)  submitted  on 
April  15. 1999. 

HCFA  disapproved  New  Mexico's  CHIP 
plan  amendment  because  the  State  requested 
enhanced  FFP  in  expenditures  for  preventive 
and  intervention  services  furnished  to 
children  who  would  have  been  Medicaid 
eligible  under  New  Mexico's  Medicaid  State 
plan  in  effect  on  March  31, 1997.  Under 
§  1905(b)  of  the  Social  Security  Act,  a  State 
may  receive  enhanced  FFP  in  expenditures 
for  services  provided  through  a  Medicaid 
expansion  to  "optional  targeted  low  income 
children."  Section  1905(u)(2)(B)  of  the  Act 
excludes  from  the  definition  of  "optional 
targeted  low  income  child"  any  child  who 
would  have  qualified  for  Medicaid  under  a 
state's  Medicaid  State  plan  in  effect  on  March 
31, 1997. 

I  am  scheduling  a  hearing  on  your  request 
for  reconsideration  to  be  held  on  December 
8. 1999  at  10:00  a.m.;  Eighth  Floor; 
Conference  Room  820;  1301  Yoimg  Street: 
Dallas,  Texas  75202.  If  this  date  is  not 
acceptable,  we  would  be  glad  to  set  another 
date  that  is  mutually  agreeable  to  the  parties. 
The  hearing  will  be  governed  by  the 
procedures  prescribed  at  42  CFR,  Part  430. 
The  issue  to  be  considered  at  the  hearing 
is  whether  a  State  may  receive  enhanced 
Federal  financial  participation  in 
expenditures  under  CHIP  for  preventive  and 
intervention  services  furnished  to  Medicaid 
eligible  children  under  the  age  of  19, 
including  children  who  would  have  been 
Medicaid  eligible  under  New  Mexico's 
Medicaid  State  Plan  in  effect  on  March  31, 
1997. 

I  am  designating  Mr.  Stanley  Katz  as  the 
presiding  officer.  If  these  arrangements 
present  any  problems,  please  contact  the 
presiding  officer.  In  order  to  facilitate  any 


communication  which  may  be  necessary 
between  the  parties  to  the  hearing,  please 
notify  the  presiding  officer  to  indicate 
acceptability  of  the  hearing  date  that  has 
been  scheduled  and  provide  names  of  the 
individuals  who  will  represent  the  State  at 
the  hearing.  The  presiding  officer  may  be 
reached  at  (410)  786-2661. 

Sincerely, 
Michael  M.  Hash, 
Deputy  Administrator 
cc:  Mr.  Stanley  Katz 
(Section  1116  of  the  Social  Security  Act 
(42  U.S.C.  section  1316);  42  CFR  section 
430.18) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714,  Medicaid  Assistance 
Program) 

Dated:  October  13, 1999. 
Michael  M.  Hash, 

Deputy  Administrator,  Health  Care  Financing 
Administration. 
(FR  Doc.  99-27229  Filed  10-14-99;  3:33  pm] 

NLUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HMlth  Resources  and  Services 
Administnrtion 

Agency  Infonnation  Collection 
Activities:  Submission  for  0MB 
Review;  Comnnent  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  imder  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)-443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  imder  the 
Paperwork  Reduction  Act  of  1995: 

Proposed  Pro|ect:  Faculty  Loan     - 
Repayment  Program  (FLRP) 
Application  (OMB  No.  0915-0150)— 
Revision 

Under  the  Health  Resovuces  and 
Services  Administration  Faculty  Loan 
Repayment  Program,  disadvantaged 
graduates  from  certain  health 
professions  schools  may  enter  into  a 
contract  under  which  HRSA  will  make 
payments  on  eligible  graduate 
educational  loans  in  exchange  for  a 
TpinimiiTn  of  two  years  of  service  as  a 
full-time  or  part-time  faculty  member  of 
a  health  professions  school.  Applicants 
must  complete  an  application  and 
provide  iiiformation  on  all  eligible 
education  loans.  Upon  selection  of 
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participants,  HRSA  wiU  request 
verification  from  their  lenders  of  the 


aurent  loan  balances  and  the  schedule 
of  their  outstanding  educational  loans. 


Annual  burden  estimates  are  as 
follows: 


Respondent 

Number  of 
respondents 

Responses 

per 
respondent 

Total 
responses 

Hours  per 
response 

Total  tMrden 
hours 

Applicants „ 

60 

100 

1 

1 

60 
100 

1 

.5 

60 
SO 

Lenders 

Total 

160 

160 

110 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Wendy  A.  Taylor,  Himian  Resources 
and  Housing  Branch,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  October  13, 1999. 
Jane  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 

[FR  Doc.  99-27276  Filed  10-18-99;  8:45  am] 
BIUJNG  CODE  4iaO-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
infactious  Disoasas;  Notice  of  Meeting: 
Chronic  Fatigue  Syndrome 
Coordinating  Committee 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C,  Appendix  2),  the 
National  Institute  of  Allergy  and 
Infectious  Diseases  (NIAID),  National 
Institutes  of  Health  (NIH)  annoimces  the 
following  committee  meeting. 

Name:  Chronic  Fatigue  Syndrome 
Coordinating  Committee  (CFSCC). 

Time  and  Date:  Tuesday,  November  2, 
1999,  9:00  a.m.-5  p.m. 

Place:  Hubert  H.  Humphrey  Building, 
Room  800,  200  Independence  Avenue,  SW, 
Washington,  DC. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room  will 
accommodate  approximately  100  people. 

Notice:  In  the  interest  of  security,  the 
Department  has  instituted  stringent 
procedures  for  entrance  to  the  Hubert  H. 
Humphrey  Building  by  non-government 
employees.  Thus,  persons  without  a 
government  identification  card  will  need  to 
provide  a  photo  ID  and  must  know  the 
subject  and  room  number  of  the  meeting  in 
order  to  be  admitted  into  the  building. 
Visitors  must  use  the  Independence  Avenue 
entrance. 

Purpose:  The  Commission  is  charged  with 
providing  advice  to  the  Secretary,  the 
Assistant  Secretary  for  Health,  and  the 
Conmiissioner,  Social  Security 


Administration  (SSA).  to  assure  interagency 
coordination-and  communication  regarding 
chronic  fatigue  syndrome  (CFS)  research  and 
other  related  issues;  fecilitating  increased 
Department  of  Health  and  Human  Services 
(HHS)  and  agency  awareness  of  CFS  research 
and  educational  needs;  developing 
complementary  research  programs  that 
minimize  overlap;  identifying  opportunities 
for  collaborative  and/or  coordinated  efforts  in 
research  and  education;  and  developing 
informed  responses  to  constituency  groups 
regarding  HHS  and  SSA  efforts  and  progress. 

Matters  to  be  Discussed:  Agency  updates 
and  a  report  on  CDC's  CFS  Program.  Agenda 
items  are  subject  to  change  as  priorities 
dictate. 

Public  Comments  will  ^  received  at  the 
meeting  for  a  total  of  not  more  than  60 
minutes.  Persons  wishing  to  make  oral 
comments  either  in  person  or  via  a  videotape 
should  notify  the  contact  person  listed  below 
no  later  than  close  of  business  on  October  22, 
1999.  Individuals  who  have  not  previously 
provided  testimony  will  be  given  preference. 
In  the  event  that  there  are  more  requests  than 
can  be  accommodated  in  the  time  available, 
a  lottery  system  will  be  utilized  to  select 
speakers.  Those  selected  will  be  notified  on 
October  22,  or  soon  thereafter. 

If  a  selected  individual  is  unable  to  deliver 
their  testimony  at  the  meeting  or  submit  their 
video  prior  to  the  meeting,  their  testimony 
slot  will  be  filed  on  a  first  come  first  served 
basis  on  the  day  of  the  meeting  following  an 
aimouncement  soliciting  substitutes  by  the 
Chair.  Preference  of  those  not  previously 
providing  testimony  will  apply.  All 
testimony  presented  to  the  Committee  on  the 
day  of  the  meeting  will  become  part  of  the 
piji)lic  record.  Public  comments  will  be 
limited  to  five  minutes  per  person,  whether 
on  videotape  or  in  person  at  the  meeting. 
Copies  of  any  written  comments  should  be 
available  for  distribution  to  those  attending 
the  meeting;  speakers  should  come  with  at 
least  50  copies. 

Contact  Person  for  More  Information: 
Louise  Gamett,  Program  Coordinator, 
Division  of  Microbiology  and  Infectious 
Diseases,  NIAID,  NIH,  6700B  Rockledge 
Drive,  Room  3266,  Bethesda,  MD  20892, 
telephone  301-496-1884.  fax  301-480-4528. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS.) 


Dated:  October  12,  1999. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy,  NIH. 

[FR  Doc.  99-27171  Filed  10-16-99;  8:45  am) 
BILUNG  COOE  4140-(n-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Inatltute  of  Neurological 
Disordsrs  and  Strolie;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Neurological  ENsorders  and  Stroke  Special 
Emphasis  Panel. 

Date:  November  2, 1999. 

rime;  12:00  p.m.  to  2:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center.  National 
Institutes  of  Health.  6001  Executive  Blvd., 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Phillip  F.  Wiethom, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  NINDS/NIH/DHHS. 
Neuroscience  Center,  6001  Executive  Blvd., 
Suite  3208,  MSC  9529,  Bethesda,  MD  20892- 
9529,  301-496-9223. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  tiie  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 
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Date:  November  4-5, 1999. 

Time:  8:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  Circle.  1 
Washington  Circle,  NW,  Washington,  DC 
20037. 

Contact  Person:  Alan  L.  Willard,  PhD. 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  NINDS/NIH/DHHS. 
Neuroscience  Center,  6001  Executive  Blvd., 
Suite  3208.  MSC  9529,  Bethesda.  MD  20892- 
9529,  301-496-9223. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  October  12, 1999. 
UVeme  Y.  Stringfield. 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  99-27174  Filed  10-18-99;  8:45  am) 

aiUJNQ  CODE  414e-01-M 


DEPARTMEFrr  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutas  of  Healtti 

Cantar  for  Scientific  Review;  Notice  of 
Cloaad  Meetinga 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Health  Promotion  and 
Disease  Prevention  Initial  Review  Group 
Alcohol  and  Toxicology  Subcommittee  4. 

Date:  October  18-19,  1999. 

Time:  8:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Gopal  C.  Sharma,  DVM, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4112, 
MSC  7816,  Bethesda,  MD  20892,  (301)  435- 
1783.  ■• 


This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Ztote;  October  19, 1999. 
Time:  1:00  pm  to  3:00  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 
Contact  Person:  John  Bishop,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5180, 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1250. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Musculoskeletal  and 
Dental  Sciences  Initial  Review  Group 
Orthopedics  and  Musculoskeletal  Study 
Section. 
Date:  October  25-26, 1999. 
Time:  8:00  am  to  4:00  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Case  Holiday  fan.  Chevy 
Case,  MD  20815. 

Contact  Person:  Daniel  F.  McDonald,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  fastitutes  of 
Health,  6701  Rockledge  Drive,  Room  4214, 
MSC  7814,  Bethesda,  MD  20892,  (301)  435- 
1215. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Biochemical  Sciences 
faitial  Review  Group,  Physiological 
Chemistry  Study  Section. 
Date:  October  28-29, 1999. 
Time:  8:00  am  to  4:00  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  James  Hotel,  Washmgton,  DC 
20037. 

Contact  Person:  Richard  Panniers,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  fastitutes  of 
Health,  6701  Rockledge  Drive,  Room  5148, 
7842,  Bethesda,  MD  20892,  (301)  435-1741. 
This  notice  is  being  published  less  than  15 
days  prior  to  the  meetmg  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Endocrinology  and 
Reproduction  Sciences  faitial  Review  Group 
Human  Embryology  and  Development 
Subcommittee  1 
Date:  October  28-29, 1999. 
Time:  8:00  am  to  11:00  am. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn,  1775  Rockville  Pike, 
Rockville,  MD  20852. 

Contact  Person:  Michael  Knecht,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  fastitutes  of 
Health.6701  Rockledge  Drive,  Room  6176, 
MSC  7892,  Bethesda,  MD  20892,  (301)  435- 
1046. 


This  notice  is  bemg  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timfag 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Nutritional  and 
MetaboUc  Sciences  faitial  Review  Group, 
Metabolism  Study  Section. 
Date:  October  28-29, 1999. 
rime:  8:30  am  to  3:00  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  NW,  Washington,  DC 
20007. 

Contact  Person:  Krish  Krishnan,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6164, 
MSC  7892,  Bethesda,  MD  20892,  (301)  435- 
1041. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timmg 
limitations  imposed  by  3ie  review  and 
fundmg  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  October  28-29, 1999. 
rime:  8:30  am  to  4:00  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsm 
Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Michael  Micklin,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  fastitutes  of 
Health,  6701  Rockledge  Drive,  Room  3178, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
1258,  micklinm©csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meetmg  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  October  28-29, 1999. 
Time:  8:30  am  to  1:00  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Nancy  Pearson,  PhD, 
Chief,  Genetic  Sciences  fategrated  Review 
Group,  Center  for  Scientific  Review,  National 
fastitutes  of  Health,  6701  Rockledge  Drive, 
Room  2112,  MSC  7890,  Bethesda,  MD  20892, 
(301)  435-1047,  pearsonnOcsr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  October  28-29, 1999. 
Time:  8:30  am  to  5:00  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  fan,  2  Montgomery  Village 
Avenue,  Gaithersburg,  MD  20879. 

Contact  Person:  Mohindar  Poonian,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  fastitutes  of 
Health,  6701  Rockledge  Drive,  Room  5222, 
MSC  7852,  Bethesda,  MD  20892,  (301)  435- 
1168,  poonianm@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timfag 


Federal  Register /Vol.  64,  No.  201 /Tuesday,  October  19,  1999 /Notices 


56357 


limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Biophysical  and 
Chemical  Sciences  Initial  Review  Group, 
Molecular  and  Cellular  Biophysics  Study 
Section. 

Date:  October  28-29, 1999. 

Time:  8:30  am  to  6:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  Hotel  Sofitel,  1914  Connecticut 
Ave..  NW,  Washington,  DC  20009. 

Contact  Person:  Nancy  Lamontagne,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4170, 
MSC  7806.  Bethesda,  MD  20892,  (301)  435- 
1726. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Immunological 
Sciences  Initial  Review  Group, 
Immunobiology  Study  Section. 

Date:  October  28-29, 1999. 

Time:  9:00  am  to  3:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin 
Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Betty  Hayden,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4206, 
MSC  7812,  Bethesda.  MD  20892,  (301)  435- 
1223. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  Imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  28-29, 1999. 

Time:  9:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Suites,  1111 30th  Street, 
NW,  Washington,  DC  20007. 

Contact  Person:  Anita  Miller  Sostek, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3176, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
1260. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  28-29, 1999. 

rime:  9:00  am  to  4:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Governor's  House  Hotel, 
Washington,  DC  20036. 

Contact  Person:  Robert  Weller,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3160, 
MSC  7770,  Bethesda,  MD  20892,  (301)  435- 
0694. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 


limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  29, 1999. 

Time:  8:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville.  MD  20852. 

Contact  Person:  John  L.  Bowers,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4168, 
MSC  7806,  Bethesda,  MD  20892,  (301)  435- 
1725. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  29, 1999. 

Time:  9:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  Circle,  1 
Washington  Circle,  NW,  Washington,  DC 
20037. 

Contact  Person:  Alec  S.  Liacouras,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5154, 
MSC  7842,  Bethesda,  MD  20892,  (301)  435- 
1740. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  29, 1999. 

rime;  1:30  am  to  3:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NUi.  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Anshumali  Chaudhari 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4124. 
MSC  7802,  Bethesda,  MD  20892.  (301)  435- 
1210. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
fimding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  29,  1999. 

Time:  3:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Paul  K.  Strudler,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4100, 
MSC  7804,  Bethesda,  MD  20892.  (301)  435- 
1716. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine. 
93.306;  93.333,  Clinical  Research,  93.333. 
93.337.  93.393-93.396,  93.837-93.844. 
93.846-93.878,  93.892.  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  October  12. 1999. 
La  Verne  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  99-27172  Filed  10-18-99;  8:45  am) 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Clinical  Center;  Notice  of  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Governors  of  the  Warren  Grant 
Magnuson  Clinical  Center. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Board  of  Governors  of 
the  Warren  Grant  Magnuson  Clinical  Center 
Executive  Committee. 

Date:  October  29, 1999. 

Time:  10  a.m.  to  12  p.m. 

Agenda:  Discussion  on  Clinical  Research 
Information  System  (CRIS)  and  Inpatient 
Survey  Results. 

Place:  National  Institutes  of  Health, 
Clinical  Center  Medical  Board  Room,  2C116, 
9000  Rockville  Pike.  Bethesda.  MD  20892. 

Contact  Person:  Maureen  E.  Gormley, 
Executive  Secretary,  Warren  Grant  Magnuson 
Clinical  Center,  National  Institutes  of  Health, 
Building  10,  Room  2C146.  Bethesda,  MD 
20892,  301/49fr-2897. 

Dated:  October  12. 1999. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  99-27173  Filed  10-18-99;  8:45  am) 
BILLMQ  CODE  4140-01-41 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4410-FA-10] 

Announcement  of  Funding  Awards  for 
the  Historically  Biacic  Colleges  and 
Universities  Program  Fiscal  Year  1999 

agency:  OfBce  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
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action:  Notice  of  funding  awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(c)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  annoimcement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  in  a 
competition  for  funding  imder  the 
Super  Notice  of  Funding  Availability 
(SuperNOFA)  for  the  Historically  Black 
Colleges  and  Universities  (HBCUs) 
Program.  This  aimouncement  contains 
the  names  and  addresses  of  the 
awardees  and  the  amoimt  of  the  awards 
made  available  by  HUD  to  provide 
assistance  to  the  HBCUs. 

FOR  FURTHER  INFORMATION  CONTACT: 
Delores  Pruden,  Historically  Black 
Colleges  and  Universities  Program, 
Office  of  Community  Planning  and 
Development,  Department  of  Housing 
and  Urban  Development,  451  7th  St., 
S.W.,  Washington,  DC  20410;  telephone 
(202)  708-1590  (this  is  not  a  toll-free 
number).  Hearing-  and  speech-impaired 
persons  may  access  this  number  via 
TTY  by  calling  the  Federal  Information 
Relay  Service  toll-free  at  1-800-877- 
8339.  Information  may  also  be  obtained 
from  a  HUD  field  office,  see  Appendix 
A  for  names,  addresses  and  telephone 
numbers,  or  for  general  information, 
applicants  can  call  Community 
Connections  at  1-800-998-9999. 

SUPPLEMENTARY  INFORMATIONi  This 
program  is  authorized  under  section 
107(b)(3)  of  the  Housing  and 
Community  Development  Act  of  1974 
(the  1974  Act)  (42  U.S.C.  5307(b)(3)), 
which  was  added  by  section  105  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (Pub. 
L.  101-235).  The  program  is  governed 
by  regulations  contained  in  24  CFR 
570.400  and  570.404,  and  in  24  CFR 
part  570,  subparts  A,  C,  J,  K,  and  O. 

This  notice  announces  FY  1999 
funding  of  $9  million  to  HBCUs  to  be 
used  to  stimulate  economic  and 
community  development  activities  in 
the  HBCUs'  locality.  The  FY  1999 
grantees  annoimced  in  this  Notice  were 
selected  for  funding  consistent  with  the 
provisions  in  the  Super  NOFA 
published  in  the  Federal  Register  on 
February  26, 1999  (64  FR  9661). 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
14.237. 

In  accordance  with  section 
102(a)(4)(c)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (103  Stat.  1987,  42 
U.S.C.  3545),  the  Department  is 
publishing  the  grantees  and  amounts  of 
the  awards  in  Appendix  B. 


Federal  Register /Vol.  64.  No.  201 /Tuesday,  October  19,  1999 /Notices 


Dated:  October  12. 1999. 
Cardell  Cooper, 

Assistant  Secretary  for  Community  Planning 
and  Development. 

Appendix  A — Community  Planning  and 
Development  (CPD)  Directors  With 
Historically  Black  Colleges  and 
Universities  Located  Within  Their 
Jurisdiction 

1 .  Alabama  State  Office 

Haiold  Cole,  Director,  Beacon  Ridge  Tower, 
600  Beacon  Parkway  West,  Suite  300, 
Birmingham,  AL  35209-3144,  Telephone  #: 
(205)  290-7630  ext.  1029,  Fax  Machine  #: 
(205)  290-7388 

2.  Arkansas  State  Office 

Ann  Golnik,  Director,  TCBY  Tower,  425  West 
Capitol  Avenue,  Suite  900,  Little  Rock,  AR 
72201-3488,  Telephone  #:  (501)  324-6375 
ext.  3304,  Fax  Machine  #:  (501)  324-5954 

3.  Caribbean  Office 

Carmen  R.  Cabrera,  Director,  New  San  Juan 
Office  Building,  159  Carlos  E.  Chardon 
Avenue,  San  Juan,  PR  00918-1804, 
Telephone  #:  (787)  766-5576,  Fax  Machine 
#:  (787)  766-5107 

4.  District  of  Columbia  Office 

Ronald  J.  Herbert,  Director,  820  First  St.,  NE, 
#450,  Washington,  DC  20002-4205, 
Telephone  #:  (202)  275-0994  ext.  3162,  Fax 
Machine:  (202)  275-4190 

5.  Florida  State  Office 

Jack  Johnson,  Director,  Brickell  Plaza  Federal 
Building.  909  Southeast  1st  Ave.,  Room 
500,  Miami,  FL  33131-3028,  Telephone  #: 
(305)  536-4431,  Fax  Machine  #:  (305)  536- 
5765 

6.  Georgia  State  Office 

John  L.  Perry,  Director,  5-Points  Plaza,  40 
Marietta  St.,  15th  Floor,  Atlanta,  GA 
30303-9812,  Telephone  #:  (404)  331-5001, 
Fax  Machine  #:  (404)  331-6997 

7.  facksonville  Area  Office 

James  N.  Nichol,  Director,  Southern  Bell 
Tower,  301  West  Bay  Street,  Suite  2200. 
Jacksonville,  FL  32202-5121,  Telephone  #: 
(904)  232-1777  ext.  2136,  Fax  Machine  #: 
(904)  232-1360 

8.  Kentucky  State  Office 

Ben  Cook,  Director,  601  West  Broadway. 
Room  214,  P.O.  Box  1044.  Louisville,  KY 
40201-1044,  Telephone  #:  (502)  582-6163 
ext.  214,  Fax  Machine:  (502)  582-6074 

9.  Knoxville  Area  Office 

Virginia  E.  Peck,  Director,  John  J.  Dimcan 
Federal  Building,  710  Locust  Street,  3rd 
Floor,  Knoxville,  TN  37902-2526, 
Telephone  #:  (423)  545-4391  ext.  121,  Fax. 
Machine:  (423)  545-4575 

10.  Louisiana  State  Office 

Gregory  Hamilton,  Director,  Hale  Boggs 
Federal  Building,  501  Magazine  Street, 
9th  Floor,  New  Orleans,  LA  70130-3099, 
Telephone  #:  (504)  589-7212  ext.  3047, 
Fax  Machine  #:  (504)  589-4089 


11.  Maryland  State  Office 

Joseph  J.  O'Connor,  Director,  City  Crescent 
Building,  10  South  Howard  Street,  5th 
Floor.  Baltimore,  MD  21201-2505, 
Telephone  #:  (410)  962-2520  ext.  3071,  Fax 
Machine  #:  (410)  962-7250 

12.  Michigan  State  Office 

Emerson  Sherrod,  Acting  Director,  477 
Michigan  Avenue,  Detroit,  MI  48226-2592, 
Telephone  #:  (313)  226-7188  ext.  8053,  Fax 
Machine  #:  (313)  226-6689 

13.  Mississippi  State  Office 

Linda  F.  Tynes,  Acting  Director,  Dr.  A.H. 
McCoy,  Federal  Building,  100  West  Capitol 
Street,  Room  910,  Jackson,  MS  39269- 
1096,  Telephone  #:  (601)  965-4700  ext. 
3140.  Fax  Machine  #:  (601)  965-5912 

14.  N.C.  State  Office 

Charles  T.  Ferebee,  Director,  Koger  Building, 
2306  West  Meadowiew  Road,  Greensboro. 
NC  27407-3707,  Telephone  #:  (336)  547- 
4006,  Fax  Machine  #:  (336)  54 7-4148.i 

15.  Ohio  State  Office 

Lana  Vacha,  Director,  200  North  High  Street, 
Columbia,  OH  43215-2499,  Telephone  #: 
(614)  469-5737  ext.  8248,  Fax  Machine  #: 
(614)  469-2237 

16.  Oklahoma  State  Office 

David  Long,  Director,  500  West  Main  Street, 
Suite  400,  Oklahoma  City,  OK  73102, 
Telephone  #:  (405)  553-7569,  Fax  Machine 
#:  (405)  553-7574 

17.  Pennsylvania  State  Office 

Joyce  Gaskins,  Director,  The  Wanamaker 
Building,  100  Penn  Square  East, 
Philadelphia,  PA  19107,  Telephone  #:  (215) 
656-0626  ext.  3201.  Fax  Machine  #:  (215) 
656-3442 

18.  Pittsubrgh  Area  Office 

Lynn  B.  Daniels,  Director.  339  Sixth  Avenue. 
6th  Floor.  Pittsburgh,  PA  15222-2515, 
Telephone  #:  (412)  644-2999,  Fax  Machine 
#:  (412)  644-6499 

19.  San  Antonio  Area  Office 

John  Maldonado,  Director,  Washington 
Square,  800  Dolorosa  Street,  Room  306, 
San  Antonio,  TX  78207,  Telephone  #:  (210) 
475-6800  ext.  2293,  Fax  Machine  #:  (210) 
472-6225 

20.  S.C.  State  Office 

Louis  E.  Bradley.  Director,  Strom  Thurmond 
Federal  Building.  1835  Assembly  Street. 
11th  Floor.  Columbia,  SC  29201-2480, 
Telephone  #:  (803)  765-5564,  Fax  Machine 
#:  (803)  765-5564 

21 .  St.  Louis  Area  Office 

Aim  Wiedl,  Director,  Robert  A.  Young 
Federal  Building,  1222  Spruce  Street,  3rd 
Floor,  St.  Louis,  MO  63103-2826, 
Telephone  #:  (314)  539-6524,  Fax  Machine 
#:  (314)  539-6818 

22.  Texas  State  Office 

Katie  S.  Worsham,  Director,  1600 
Throckmorton  Stieei,  P.O.  Box  2905,  Fort 
Worth,  TX  76113-2905,  Telephone  #:  (817) 
978-9017  eXt.  3111,  Fax  Machine  #:  (817) 
978-9027 
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23.  Virginia  State  Office 

Joseph  K.  Aversano,  Director,  The  3600 
Centre,  3600  West  Broad  Street,  Richmond. 
VA  23230-4920,  Telephone  #:  (804)  27&- 
4503,  Fax  Machine  #:  (804)  278-4511 

Appendix  B — 1999  Funding  Awards  for 
Historically  Black  Colleges  and 
Universities 

Alabama 

1.  Dr.  Yvonne  Kennedy,  President,  Bishop 
State  Conununity  College,  351  North  Broad 
Street.  Mobile,  AL  36603,  Phone:  334-690- 
6416,  Fax  #:  334-438-9523.  Grant  Amount: 
$400,000 

2.  Dr.  Delbert  Baker,  President,  Oakwood 
College,  7000  Adventist  Boulevard, 
Huntsville,  AL  35896.  Phone:  256-726- 
7334.  Fax  «:  256-726-8335,  Grant  Amount: 
$466,665 

3.  Dr.  Ernest  McNealy,  President.  Stillman 
College,  3601  Stillman  Boulevard,  P.O.  Box 
1430,  Tuscaloosa.  AL  35403,  Phone:  205- 
366-8808  ext.  201,  Fax  #:  205-758-0821. 
Grant  Amoimt:  $466,665 

Arkansas 

4.  Dr.  Lawrence  A.  Davis,  Jr.,  Chancellor, 
University  of  Arkansas  at  Pine  Bluff,  1200 
North  University  Drive,  P.O.  Box  4008, 
Pine  Bluff,  AR  71601.  Phone:  870-543- 
8471.  Fax  #:  870-543-8003,  Grant  Amount: 
$466,665 

Disirict  of  Columbia 

5.  Mr.  H.  Patrick  Swygert,  Esquire,  President, 
Howard  University,  2400  6th  Street,  N.W., 
Washington,  D.C.  20059,  Phone:  202-806- 
2500,  Fax  #:  202-806-5934.  Grant  Amount: 
$466,665 

Florida 

6.  Dr.  Oswald  P.  Bronson,  Sr.,  President, 
Bethune-Cookman  College,  640  Dr.  Mary 
McLeod  Bethune  Boulevard,  Daytona 
Beach.  FL  32114.  Phone:  904-252-8667, 
Fax  #:  904-257-7027,  Grant  Amount: 
$400,000 

Georgia 

7.  Dr.  Walter  Massey,  President.  Morehouse 
College.  830  Westview  Drive.  S.W.. 
Atlanta.  GA  30314,  Phone:  404-215-2645, 
Fax  «:  404-659-6536.  Grant  Amount: 
$400,000 

New  Orleans 

8.  Dr.  Gerald  C.  Peoples.  Chancellor, 
Southern  University  at  New  Orleans,  New 
Orleans,  LA  70126,  Phone:  504-286-5313. 
Fax  #:  504-284-5500,  Grant  Amount: 
$466,665 

North  Carolina 

9.  Dr.  Mickey  L.  Bumim,  Chancellor, 
Elizabeth  City  State  University.  P.O.  Box 
790.  Elizabeth  City.  NC  27909,  Phone:  252- 
338-3053,  Fax  #:  252-335-3731,  Grant 
Amount:  $466,665 

10.  Dr.  Dorothy  Cowser  Yancy,  President, 
Johnson  C.  Smith  University,  100  Beatties 
Ford  Road.  Charlotte.  NC  28216.  Phone: 
704-378-1008,  Fax  #:  704-372-5746.  Grant 
Amount:  $466.C90 

.  11.  Dr.  James  C.  Renick,  Chancellor.  North 
Carolina  A&T  State  University.  1601  E. 


Market  Street.  Greensboro,  NC  27411. 
Phone:  336-334-7940,  Fax  #:  336-334- 
7082.  Grant  Amount:  $466,665 

12.  Dr.  Julius  L.  Chambers,  Chancellor,  North 
Carolina  Central  University,  1801 
Fayetteville  Street,  Durham.  NC  27707, 
Phone:  919-560-6304,  Fax  #:  919-560- 
5014,  Grant  Amount:  $466,665 

13.  Dr.  Alvin  J.  Schexnider,  Chancellor, 
Winston-Salem  State  University,  01  MLK, 
Jr.  Drive.  Winston  Salem.  NC  27110. 
Phone:  336-750-2041,  Fax  #:  336-750- 
2049,  Grant  Amount:  $466,665 

Oklahoma 

14.  Dr.  Ernest  L.  Holloway,  President, 
Langston  University,  P.O.  Box  907, 
Langston,  OK  73050,  Phone:  405-466- 
3388,  Fax  #:  405-466-3461,  Grant  Amount: 
$466,665 

South  Carolina 

15.  Dr.  Leonard  Dawson,  President,  Voorhees 
College.  Denmark,  SC  29042,  Phone:  803- 
793-3544,  Fax  #:  803-793-4584,  Grant 
Amount:  $466,665 

Texas 

16.  Dr.  Homer  M.  Hayes,  Interim  President, 
Saint  Philip's  College,  1801  Martin  Luther 
King,  Jr.  Drive,  San  Antonio,  TX  78203. 
Phone:  210-531-3591.  Fax  #:  210-531- 
3590.  Grant  Amoimt:  $466,665 

17.  Dr.  Haywood  L.  Strickland,  President, 
Texas  College,  P.O.  Box  4500.  Tyler,  TX 
75712,  Phone:  903-593-B311,  Fax  #:  903- 
593-0588,  Grant  Amount:  $400,000 

Virginia 

18.  Dr.  Marie  V.  McDemmond,  President. 
Norfolk  State  University.  2401  Corprew 
Avenue,  Norfolk.  VA  23504.  Phone:  757- 
683-8670,  Fax.#:  757-823-2342,  Grant 
Amount:  $466,665 

19.  Dr.  Thomas  M.  Law,  President,  Saint 
Paul's  College,  115  College  Drive, 
Lawrenceville,  VA  23868,  Phone:  804- 
848-2636,  Fax  #:  804-848-0403,  Grant 
Amount:  $466,665 

West  Virgiiua 

20.  Dr.  Hazo  W.  Carter,  Jr.,  President,  West 
Virginia  State  University.  P.O.  Box  399, 
Institute.  WV  25112.  Phone:  304-766- 
3111.  Fax  «:  304-768-9842.  Grant  Amount: 
$400,000 

[FR  Doc.  99-27164  Filed  10-18-99;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Doekst  No.  50-395] 

Soultt  Carolina  Elactrlc  ft  Gas  Co.;  V.C. 
Suminer  Nueiaar  Station; 
Environmantai  Aaaaaamant  and 
Finding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  Title  10  of 
the  Code  of  Federal  Regulations  (10 


CFR)  part  50,  §  50.60(a)  to  the  South 
Carolina  Electric  &  Gas  Company  (the 
licensee)  for  operation  of  the  V.C. 
Stunmer  Nuclear  Station,  located  in 
Jenkinsville.  South  Carolina. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  vtroidd  exempt 
the  licensee  from  certain  provisions  of 
10  CFR  part  50.  §  50.60(a)  and  10  CFR 
part  50,  appendix  G.  The  NRC  has 
established  requirements  in  10  CFR  part 
50  to  protect  the  integrity  of  the  reactor 
coolant  pressure  boundary  (RCPB)  in 
nuclear  power  plants.  As  part  of  these 
requirements,  10  CFR  part  50,  appendix 
G  requires  that  pressure-temperature  (P- 
T)  limits  be  established  for  reactor 
pressure  vessels  (RPVs)  during  normal 
operating  and  hydrostatic  or  leak  rate 
testing  conditions.  Specifically,  10  CFR 
part  50,  appendix  G  states  that  "(t]he 
appropriate  requirements  *  *  *  on 
pressure-temperature  limits  and 
minimum  permissible  temperature  must 
be  met  for  all  conditions."  Appendix  G 
of  10  CFR  part  50  specifies  that  the 
requirements  for  these  limits  are  the 
American  Society  of  Mechanical 
Engineers  (ASME)  Code,  Section  XI. 
Appendix  G  limits. 

Pressurized  water  reactor  licensees 
have  installed  cold  overpressure 
mitigation  systems/low  temperature 
overpressure  protection  (LTOP)  systems 
in  order  to  protect  the  RCPB  from  being 
operated  outside  of  the  boundaries 
established  by  the  P-T  limit  ctirves  and 
to  provide  pressure  relief  on  the  RCPB 
during  low  temperature 
overpressurization  events.  The  licensee 
is  required  by  the  V.C.  Siunmer 
Technical  Specifications  (TS)  to  update 
and  submit  the  changes  to  its  LTOP 
setpoints  whenever  die  licensee  is 
requesting  approval  for  amendments  to 
the  P-T  limit  curves  in  the  V.C.  Summer 
TS. 

Therefore,  in  order  to  address  the 
provisions  of  amendments  to  the  TS  P- 
T  limits  and  LTOP  ciuves.  the  licensee 
requested  in  its  submittal  dated  August 
19, 1999.  that  the  staff  exempt  V.C. 
Summer  from  application  of  specific 
requirements  of  10  CFR  part  50, 
§  50.60(a)  and  10  CFR  part  50,  appendix 
G,  and  substitute  use  of  ASME  Code 
Case  N-640  as  an  alternate  reference 
fractiue  toughness  for  reactor  vessel 
materials  for  use  in  determining  the  P- 
T  limits. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  contained  in  a  submittal 
dated  August  19.  1999.  and  is  needed  to 
support  the  TS  amendment  that  is 
contained  in  the  same  submittal  and  is 
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being  processed  separately.  The 
proposed  amendment  would  revise  the 
P-T  limits  of  TS  3.4.4  for  V.C.  Summer 
related  to  the  heatup.  cooldown,  and 
inservice  test  limitations  for  the  Reactor 
Coolant  System  to  a  maximum  of  33 
Effective  Full  Power  Years  (EFPY).  It 
will  also  revise  TS  3/4/4.9,  Low 
Temperature  Overpressure  Protection 
System,  to  reflect  the  revised  P-T  limits 
of  the  reactor  vessel. 

The  Need  for  the  Proposed  Action 

Dxuing  staff  review  of  this  submittal, 
the  staff  determined  that  granting  of  an 
exemption  for  ASME  Code  Case  N-640 
is  needed  to  revise  the  method  used  to 
determine  the  RCS  P-T  limits,  since 
continued  use  of  the  present  curves 
unnecessarily  restricts  the  P-T 
operating  vtrindow.  Application  of  the 
Code  case  will,  therefore,  relax  the 
LTOP  operating  window  and  reduce 
potential  challenges  to  the  reactor 
coolant  system  power-operated  relief 
valves. 

In  the  associated  exemption,  the  staff 
has  determined  that,  pursuant  to  10  CFR 
50.12(a)(2)(ii],  the  underlying  purpose 
of  the  regulation  will  continue  to  be 
served  by  the  implementation  of  this 
Code  case. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  exemption  described 
above  would  provide  an  adequate 
margin  of  safety  against  brittle  Mlure  of 
the  V.C.  Summer  reactor  vessel. 

The  proposed  action  will  not  increase 
the  probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  or  amounts  of  any  effluents 
that  may  be  released  off  site,  and  there 
is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  environmental  impacts, 
the  proposed  action  does  not  involve 
any  historic  sites.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impacts. 
Therefore,  there  are  no  significant 
nonradiological  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 


proposed  action  (i.e..  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  V.C.  Summer  Nuclear 
Station,  dated  May  1981. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  October  15,  1999,  the  staff  consulted 
with  the  South  Carolina  State  official, 
Mr.  Virgil  Autry  of  the  Division  of 
Radioactive  Waste  Management.  Bureau 
of  Land  and  Waste  Management, 
Department  of  Health  and 
Environmental  Control,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  enviroimiental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  August  19, 1999,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
The  Gelman  Building.  2120  L  Street, 
NW.,  Washington.  DC,  and  at  the  local 
public  document  room  located  at 
Fairfield  County  Library,  300 
Washington  Street,  Winnsboro,  South 
Carolina. 

Dated  at  Rockville,  Md.,  this  15th  day  of 
October  1999. 

For  the  Nuclear  Regulatory  Commission. 
Richard  L.  Emch,  Jr., 

Section  Chief,  Section  1,  Project  Directorate 
II,  Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  99-27353  Filed  10-18-99;  8:45  am] 
BIUJNQ  COOE  7Sa»-01-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-320-1990-02  24 1A] 

Extension  of  Currently  Approved 
Information  Collection,  OMB  Control 
No.  1004-0176 

summary:  Per  the  Paperwork  Reduction 
Act  of  1995,  the  Biueau  of  Land 
Management  (BLM)  announces  its 
intention  to  request  extension  of 
approval  to  collect  certain  information 
from  claimants  and  operators  of 
potential  mine  sites  on  federal  lands. 
The  information  requirements  covered 
by  this  information  collection  are  those 
connected  vdth  filing  notices  of  intent 
to  conduct  mining  operation  and  plans 
of  operation  for  hardrock  minerals 
located  under  the  General  Mining  Law 
of  1872. 

DATES:  Submit  conmients  on  the 
proposed  information  collection  by 
December  20, 1999,  to  receive  full 
consideration  before  BLM  submits  the 
information  collection  package  to  the 
Office  of  Management  and  Budget 
(OMB). 

ADDRESSES:  You  may:  (1)  Mail 
comments  to:  Regulatory  Affairs  Group 
(630),  Bureau  of  Land  Management, 
1849  C  St..  N.W..  Mail  Stop  401  LS. 
Washington,  D.C.  20240;  (2)  send 
comments  via  the  Internet  to: 
WOComment®blm.gov;  or  (3)  hand- 
deliver  comments  to:  Bureau  of  Land 
Management  Administrative  Record, 
Room  401, 1620  L  St.,  N.W., 
Washington,  D.C. 

ff  you  send  comments  via  the  Internet, 
please  include  "Attn.:  1004-0176"  and 
your  name  and  return  address  in  your 
message. 

Comments  will  be  available  for  public 
review  at  the  L  Street  address  during 
regular  business  hours  (7:45  am  to  4:15 
pm),  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  E.  Deery,  Solid  Minerals  Group. 
(202)  452-9353. 

SUPPLEMENTARY  INFORMATION:  Office  of 
Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320.8(d)  require 
BLM  to  provide  a  60-day  notice  in  the 
Federal  Register  concerning  a  proposed 
collection  of  information  to  solicit 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
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ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  BLM  will  analyze  any 
comments  sent  in  response  to  this 
notice  and  include  them  with  its  request 
for  extension  of  approval  from  OMB 
under  44  U.S.C.  3501  et  seq. 

]n  1980  the  BLM  published  two  final 
rules  to  establish  procedures  for 
managing  activities  related  to 
prospecting,  exploration,  mining,  and 
processing  on  lands  subject  to  the 
operation  of  the  mining  law.  These 
regulations  occur  at  43  CFR  3802  and 
3809  and  are  referred  to  collectively  as 
the  "sxuface  management"  regulations 
by  BLM  and  the  public.  Under  the  terms 
of  the  regulations,  anyone  planning  to 
conduct  activities  on  the  public  lands 
under  the  mining  law  must  submit 
various  types  of  information  to  BLM  to 
obtain  or  keep  a  benefit.  Depending  on 
the  lands  involved  in  the  activity,  the 
information  is  contained  in  either  a 
Notice  (43  CFR  3809.1-3)  or  a  Plan  of 
Operations  {43  CFR  3809.1-4  and 
3809.1.-5). 

The  types  of  information  generally 
contained  within  each  type  of  response 
include:  (1)  The  claimant/operator's 
name,  address,  and  phone  number;  (2) 
the  activity's  location;  (3)  when 
available,  the  mining  claim  recordation 
numbers;  (4)  a  description  of  the 
methods  and  equipment  to  be  employed 
dxuing  the  operation;  (5)  a  description  of 
the  proposed  activity  sufficient  to  locate 
it  on  the  groimd;  (6)  a  description  of 
reclamation  and  mitigation  measures  to 
be  employed  to  prevent  unnecessary 
and  imdue  degradation;  and  (7)  a 
description  of  measiu^s  to  be  taken 
during  periods  of  non-operation. 

BLM  IS  not  the  only  approving  party 
in  the  process  of  conducting  mineral 
development  on  public  lands.  Before  the 
surface  management  regulations  were 
promulgated,  the  western  states 
developed  their  own  programs.  In 
recognition  of  these  programs,  the 
regulations  at  43  CFR  3809.3-l(a) 
explicitly  rejected  a  federal  preemption 
of  state  law  and  at  43  CFR  3809.3-l(c) 
allowed  for  the  creation,  by  memoranda 
of  agreement,  of  joint  federal/state 
programs  for  administering  and 
enforcing  the  regulations.  The 
regulations  at  43  CFR  3809.2-2  require 
claimants/operators  to  comply  with 
"pertinent  federal  and  state  laws."  The 
language  acknowledges  the  large  array 
of  federal,  state,  and  local  requirements 


placed  on  operators  by  enviroimiental 
laws  and  state  mining  and  reclamation 
laws  and  regulations. 

Submitting  all  information  described 
in  the  last  two  paragraphs  is  required  to 
obtain  and  keep  a  benefit,  the  use  of 
federal  lands  to  develop  federally 
owned  mineral  resources  pursuant  to 
the  General  Mining  Law  of  1872. 

BLM  estimates  that  the  annual 
number  of  respondents  is  1,300  and  that 
the  total  annual  burden  hours  is  25,960. 
This  number  is  based  on  an  estimated 
1,150  notices  and  150  plans  of  operation 
being  filed  each  year.  Estimated  burden 
hours  are  an  average  of  16  hours  per 
notice  and  an  average  of  32  hours  for 
each  plan  of  operation.  BLM  is  currently 
reviewing  these  estimates  per  the  public 
comments  received  on  the  information 
collection  package  that  it  filed  in 
coimection  with  the  proposed  3809 
regulations.  These  comments  indicated 
a  need  to  review  the  burden  estimate  for 
plans  of  opOTation  to  determine  whether 
it  reflected  the  actual  resources  (money, 
personnel,  and  time)  spent  in  collecting 
or  compiling  the  needed  information. 
They  also  indicated  that  BLM's 
information  biu'den  was  by  far  larger 
than  the  information  burden  imposed  by 
other  federal,  state,  and  local 
authorities. 

To  assist  us  in  reviewing  the  burden 
estimate  for  plans  of  operation,  please 
provide  information  about  the 
following: 

(1)  An  estimate  of  the  information 
burden  imposed  by  federal,  state,  and 
local  authorities  other  than  BLM.  A  list 
of  the  major  federal,  state,  and  local 
permits  required  for  mining  operations 
would  be  helpful  for  this  purpose;  and 

(2)  An  estimate  of  the  information 
burden  imposed  by  BLM  for 
environmental  analysis  piuposes, 
whether  environmental  assessments  or 
environmental  impact  statements. 

BLM  will  summarize  all  responses  to 
this  notice  and  include  them  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record. 

Dated:  October  13. 1999. 
Carole  J.  Smith, 

Bureau  of  Land  Management,  Information 
Clearance  Officer. 

(FR  Doc.  99-27167  Filed  10-18-99;  8:45  am] 
BtLLMQ  CODE  4310-M-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-030-1492-00] 

Notice  of  AvailablHty  and  Extension  of 
Comment  Period  for  the  Draft 
Environmental  Impact  Statement, 
Bureau  of  Land  Management,  Carson 
City  and  Battle  Mountain,  Nevada  Field 
Offices  and  Department  of  ttie  Navy, 
Naval  Air  Station,  Fallon,  NV 

agency:  Bureau  of  Land  Management, 
Department  of  the  Interior  and  Naval 
Air  Station  Fallon,  Nevada,  Department 
of  the  Navy. 

COOPERATING  AGENaES:  Federal 
Aviation  Administration,  U.S.  Fish  and 
Wildlife  Service,  U.S.  Forest  Service, 
Bureau  of  Indian  Affairs,  Yomba 
Shoshone  Tribe,  Fallon  Paiute- 
Shoshone  Tribe,  Walker  River  Paiute 
Tribe,  Nevada  Division  of  Wildlife, 
Eureka,  Lander,  and  Churchill  Coimty 
Commissions,  and  Kingston  Town 
Board. 

ACTION:  Notice  of  availability  and 
extension  of  comment  period  of  a  draft 
environmental  impact  statement  (EIS) 
for  the  Naval  Air  Station  Fallon's 
proposed  Fallon  Range  Training 
Complex  Requirements. 

SUMMARY:  Pursuant  to  section  102  (2)  (C) 
of  the  National  Environmental  Policy 
Act  (NEPA)  and  40  CFR  1500-1508 
Coimcil  on  Environmental  Quality 
Regulations  (CEQ),  notice  is  given  that 
the  Bureau  of  Land  Management  (BL^) 
Carson  City  and  Battle  Mountain, 
Nevada  Field  Offices  and  the 
Department  of  the  Navy  (Navy)  Naval 
Air  Station  Fallon  have  jointly  prepared, 
with  the  assistance  of  a  third-party 
consultant,  a  Draft  EIS  on  the  proposed 
Fallon  Range  Training  Complex 
Requirements,  and  has  made  the 
docimient  available  for  public  and 
agency  review.  The  original  Notice  of 
Availability  was  published  by  the 
Environmental  Protection  Agency  and 
the  BLM  in  the  Federal  Register  on 
August  13, 1999  and  provided  for  a  60- 
day  comment  period  with  comments 
due  on  October  13, 1999.  Five  public 
hearings  to  receive  coinments  on  the 
Draft  EIS  were  conducted  in  Eureka, 
Austin,  Gabbs,  Fallon,  and  Reno,  NV  in 
September,  1999. 

DATES:  Comments  will  be  accepted  until 
November  12,  1999. 
ADDRESSES:  Comments  should  be  sent 
to:  Bureau  of  Land  Management,  Carson 
City  Field  Office,  5665  Morgan  Mill 
Road,  Carson  City,  NV  39701,  Attn: 
Terri  Knutson,  Pixiject  Manager. 
Comments  may  also  be  sent  via 
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electronic  mail  to  the  following  address: 
tknutson@nv.bIm.gov  OT  via  fax:  (775) 
885-6147.  A  limited  number  of  copies 
of  the  Draft  EIS  may  be  obtained  at  the 
above  BLM  Field  Office  in  Carson  City, 
NV,  as  well  as,  BLM  Battle  Mountain 
Field  Office,  50  Bastian  Road,  Battle 
Mountain,  NV  89820.  In  addition,  the 
Draft  EIS  is  available  on  the  internet  via 
the  Carson  City  Field  Office  Home  Page 
at:  www.nv.blm.gov/carson. 

Comments,  including  names  and 
addresses  of  respondents,  will  be 
available  for  public  review  at  the  above 
address  diiring  regular  business  hours 
(7:30  a.m.-5:00  p.m.),  Monday  through 
Friday,  except  holidays,  and  may  be 
published  as  part  of  the  EIS.  Individual 
respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  street  address  from  public 
review  or  from  disclosiu-e  imder  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  begiiming 
of  your  written  comment.  However,  we 
will  not  consider  anonymous 
comments.  Such  requests  will  be 
honored  to  the  extent  allowed  by  law. 
All  submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terri  Knutson,  Carson  City  BLM,  at 
(775)  885-6156  or  Gary  Foulkes,  Battle 
Mountain  BLM,  at  (775)  635-4060,  or 
Larry  Jones.  NAS  Fallon,  at  (775)  426- 
2405. 

SUPPLEMENTARY  INFORMATION:  The  Naval 
Air  Station  Fallon  completed  the  Fallon 
Range  Training  Complex  Requirements 
Document  in  November  1998  which 
identifies  and  updates  Navy  training  on 
public  and  Navy-owned  lands  in  central 
Nevada.  This  Draft  EIS  analyzes  the 
environmental  impacts  associated  with 
the  proposed  action,  three  action 
alternatives,  £md  the  no  action 
alternative. 

To  assist  the  BLM  and  Navy  in 
identifying  and  considering  issues  and 
concerns  regarding  the  proposed  action 
and  alternatives,  conmients  on  the  Draft 
EIS  should  be  as  specific  as  possible.  It 
is  also  helpful  if  comments  refer  to 
specific  pages  or  chapters  in  the 
dociunent.  Comments  may  address  the 
adequacy  of  the  Draft  EIS  and/or  the 
merits  of  the  alternatives  formulated 
and  discussed  in  the  document. 

After  the  extended  comment  period 
ends  for  the  Draft  EIS,  comments  will  be 
analyzed  and  considered  jointly  by  the 
BLM  and  the  Navy  in  preparing  the 
Final  mS. 


Dated:  October  13, 1999. 
Karl  Kipping, 

Associate  Manager,  Carson  City  Field  Office. 
(FR  Doc.  99-27271  Filed  10-18-99;  8:45  am) 

BILLING  COOE  4310-HC-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-060-3809] 

Notice  of  Extension  of  Public 
Comment  Period  for  the  South  Pipeline 
Project  Draft  Environmental  Impaict 
Statement  on  the  Propoaed  Expansion 
of  Existing  Gold  Mining/Processing 
Operations;  Ljinder  County,  NV 

agency:  Bureau  of  Land  Management. 

COOPERATING  AGENCIES:  Nevada  Division 

of  Wildlife,  U.S.  Army  Corps  of 

Engineers. 

ACTION:  Notice  of  extension  of  public 

comment  period. 

SUMMARY:  Notice  is  hereby  given  that 
the  conunent  period  of  the  Draft 
Environment^  Impact  Statement  (EIS) 
prepared  by  the  Bureau  of  Land 
Management  (BLM)  is  extended  to 
November  19,  1999. 
DATES:  Written  comments  must  be 
postmarked  or  otherwise  delivered  by 
4:30  p.m.  on  November  19, 1999. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Bureau  of  Land 
Management,  Battle  Moimtain  Field 
Office,  50  Bastian  Road,  Battle 
Mountain,  Nevada  89820.  Comments, 
including  names  and  street  addresses  of 
respondents,  will  be  available  for  public 
review  at  the  above  address  during 
regular  business  hours  (7:30  a.m.  to  4:30 
p.m.),  Monday  through  Friday,  except 
holidays,  and  may  be  published  in  the 
EIS.  Individual  respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  street  address  from  public 
review  or  from  disclosure  under 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  comment.  Such  requests  will  be 
honored  to  the  extent  allowed  by  law. 
All  submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Foulkes  at  (775)  635-4060. 
SUPPLEMENTARY  INFORMATION:  The  end  of 
the  comment  period,  as  noted  in  the 
Draft  EIS  for  the  South  Pipehne  EIS,  was 
October  5, 1999.  The  comment  period  is 
now  extended  to  November  19, 1999. 


Dated:  October  12. 1999. 
M.  Lee  Douthit, 

Associate  Field  Manager,  Battle  Mountain 

Field  Office. 

[FR  Doc.  99-27194  Filed  10-18-99;  8:45  am] 

BRUNO  COOE  4310-HC-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NM-050-1 430-«0;  NMNM  951 02] 

Public  Land  Order  No.  7415; 
Withdrawal  of  Public  Land  for  Datil 
Well  Special  Recreation  Management 
Area;  New  Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACnON:  Public  Land  Order. 

SUMMARY:  This  order  withdraws  680 
acres  of  public  land  from  surface  entry 
and  mining  for  a  period  of  20  years,  for 
the  Bureau  of  Land  Management  to 
protect  scenic,  interpretive,  educational, 
and  recreational  values,  and  a 
developed  campground  within  the  Datil 
Well  Special  Recreation  Management 
Area.  The  land  has  been  and  will 
remain  open  to  mineral  leasing. 
EFFECTIVE  DATE:  October  19, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Lois 
Bell,  BLM  Socorro  Field  Office,  198 
Neel  Avenue,  NW,  Socorro,  New 
Mexico  87801,  505-835-0412. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  land  is 
hereby  withdrawn  from  settiement,  sale, 
location,  or  entry  uinder  the  general  land 
laws,  including  the  United  States 
mming  laws,  (30  U.S.C.  Ch.  2  (1994)), 
but  not  from  leasing  imder  the  mineral 
leasing  laws,  for  the  Bureau  of  Land 
Management  to  protect  scenic, 
interpretive,  educational,  and  recreation 
values  and  facilities  within  the  Datil 
Well  Special  Recreation  Management 
Area: 

New  Mexico  Principal  Meridian 

T.  2  S.,  R.  10  W.. 

Sec.  10' 

Sec!  ll!  NWV4SWV4. 

The  area  described  contains  680  acres  in 
Catron  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  land  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  imder  the  mining  laws. 
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3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pvirsuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  (1994),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  October  5,  1999. 
John  Berry, 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  99-27256  Filed  10-18-99;  8:45  am] 

MLUNG  CODE  43ia-MW-P 


DEPARTMENT  OF  THE  mTERIOR 
Bureau  of  Land  Management 

[OR-958-143(M)1-H016;  GP9;  OR-55154] 

Receipt  of  Application  for  ttie 
Conveyance  of  Federally-Owmed 
MInerat  Interests;  Oregon 

In  Reply  Refer  to:  2720  (958.1)  P. 

AGENCY:  Bureau  of  Laud  Management, 
Interior. 

ACTION:  Notice,  j 

SUMMARY:  This  action  informs  the  public 
of  the  receipt  of  an  application  from  the 
surface  estate  owner  for  the  acquisition 
of  the  Federally-owned  mineral  estate. 

EFFECTIVE  DATE:  October  19, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pamela  Chappel,  BLM  Oregon/ 
Washington  State  Office,  P.O.  Box  2965, 
Portland,  Oregon  97208,  503-952-6170 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  piu-suant  to  Section 
209  of  the  Act  of  October  21, 1976  (90 
Stat.  2757),  J.  Richard  Fleming,  has  filed 
an  application  on  behalf  of  Glenn  M. 
Fleming  and  Barbara  C.  Fleming, 
husband  and  wife,  to  purchase  the 
Federally-owned  mineral  estate  in  the 
land  described  below: 

Willamette  Meridian 

T.  9  S..  R.  42  E., 

Sec.  20,  SWV4NEV4,  NEV*SWV4,  SV2SWV4, 
and  WV2SEV4; 

Sec.  28,  NWV4  and  NV2SWV4; 

Sec.  29,  NV2NV2 

Sec.  32,  that  portion  of  the  SV2  described 
as  follows:  Starting  at  the  southeast 
comer  of  section  32,  thence  west  along 
the  southerly  section  line  a  distance  of 
V4  mile  to  the  point  of  beginning.  Thence 
in  a  straight  line  on  a  diagonal  to  the 
west  quarter  comer  of  said  section  32, 
thence  easterly  on  the  section  midline  a 
distance  of  ^/*  mile,  thence  south  along 
the  sixteenth  line  a  distance  of  Vz  mile 
to  the  point  of  beginning. 

The  area  described  contains  760  acres, 
more  or  less,  in  Baker  County,  Oregon. 


Upon  publication  of  this  notice  in  the 
Federal  Register,  the  mineral  interest 
described  above  will  be  segregated  to 
the  extent  that  it  will  not  be  open  to 
appropriation  imder  the  public  land 
laws  including  the  mining  laws.  The 
segregative  effect  of  the  application 
shall  termination  either  upon  issuance 
of  a  patent  or  other  dociunent  of 
conveyance  of  such  mineral  interests,  or 
upon  rejection  of  the  application,  or  two 
years  from  the  date  of  filing  of  the 
application,  June  8,  2Q02,  whichever 
comes  first. 

Dated:  October  5, 1999. 
Robert  D.  DeViney,  fr.. 

Chief,  Branch  of  Realty  and  Records  Services. 
[FR  Doc.  99-26993  Filed  10-18-99;  8:45  am) 

BIUING  COOE  4310-3»-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Death  Valley  National  Parte  Advisory 
Commission;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Commission 
Act  that  a  meeting  of  the  Death  Valley 
National  Park  Advisory  Commission 
will  be  held  October  27  and  28, 1999; 
assemble  at  8:30  AM  on  October  27  at 
Creekside  Inn,  725  North  Main  Street, 
Bishop  California,  for  a  trip  to  Eureka 
Dunes  and  8:30  AM  on  October  28  at  the 
Inyo  National  Forest,  798  North  Main 
Street,  Bishop,  California. 

The  main  agenda  will  include: 

•  Updates  on  various  Development 
Concept  Plans  and  other  plans 

•  Updates  on  Fee  Demonstration  and 
other  programs  in  the  park 

•  Field  trip  to  various  locations  within 
Death  Valley  National  Park 

The  Advisory  Commission  was 
estabhshed  by  PL  #03-433  to  provide 
for  the  advice  on  development  and 
implementation  of  the  General 
Management  Plan. 

Members  of  the  Commission  are 
Janice  Allen,  Kathy  Davis,  Michael 
Dorame,  Mark  ElUis,  Paidine  Esteves, 
Stanley  Haye,  Sue  Hickman,  Cal  Jepson, 
Joan  Lolmaugh,  Gary  O'Connor,  Alan 
Peckham,  Michael  Prather,  Wayne 
Schulz,  and  Gilbert  Zimmerman. 

This  meeting  is  open  to  the  pubUc. 
Richard  H.  Martin, 

Superintendent,  Death  Valley  National  Park. 
[FR  Doc.  99-27296  Filed  10-18-99;  8:45  am] 

BILUNG  CODE  4710-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Capital  Region;  Mary  McLaod 
Bettiune  Council  House  NatkNwl 
Historic  Site  Advisory  Commissk>n, 
Notice  of  Publk:  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Mary  McLeod 
Bethune  Council  House  National 
Historic  Site  Advisory  Commission  will 
be  held  on  November  4, 1999  at  10  am 
to  5  pm  and  on  November  5, 1999  at  10 
am  to  5  pm,  at  the  Washington  Plaza, 
located  at  10  Thomas  Circle,  NW  (at 
Massachusetts  Avenue  &  14th  Street), 
Washington,  DC. 

The  Advisory  Commission  was 
authorized  on  December  11, 1991,  by 
Public  Law  102-211  for  the  purpose  of 
advising  the  Secretary  of  the  Interior  in 
the  development  of  a  General 
Management  Plan  for  the  Mary  McLeod 
Bethune  Council  House  National 
Historic  Site. 

The  members  of  the  Commission  are 
as  follows:  Dr.  Bettye  Collier-Thomas; 
Ms.  Brandi  L.  Creighton;  Dr.  Ramona 
Edelin;  Dr.  Sheila  Flemming;  Dr.  Bettye 
J.  Gardner;  Ms.  Brenda  Girton-Mitchell; 
Dr.  Janette  Hoston  Harris;  Dr.  Dorothy  I. 
Height;  Dr.  Savannah  C.  Jones;  Mr. 
Eugene  Morris;  £>r.  Frederick  Stielow; 
Dr.  Rosalyn  Terborg-Penn;  Mrs. 
Romaine  B.  Thomas;  Ms.  Barbara  Van 
Blake,  and  Mrs.  Bertha  S.  Waters. 

The  purpose  of  the  meeting  will  be  to 
continue  planning  and  developing  a 
general  management  plan  for  the  Mary 
McLeod  Bethune  Council  House 
National  Historic  Site. 

The  meeting  will  be  open  to  the 
public.  Any  person  may  file  with  the 
Commission  a  written  statement 
concerning  the  matters  to  be  discussed. 
Persons  who  wish  further  information 
concerning  this  meeting  or  who  wish  to 
file  a  written  statement  or  testily  at  the 
meeting  may  contact  Ms.  Diann  Jacox, 
the  Federal  Liaison  Officer  for  the 
Commission,  at  (202)  673-2402. 
Minutes  of  the  meeting  wrill  be  available 
forj)ublic  inspection  4  weeks  after  the 
meeting  at  the  Mary  McLeod  Bethune 
Council  House  National  Historic  Site, 
located  at  1318  Vermont  Avenue,  NW, 
Washington,  DC  20005. 

Dated:  October  12, 1999. 
Terry  R.  Carlstrom, 

Regional  Director.  National  Capital  Region. 
[FR  Doc.  99-27170  Filed  10-18-99;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

FMi  and  WlkHlta  Service 
Bureau  of  Reclamation 
[DES99^ 

Notice  of  AvaHabilKy  of  Draft 
Environmental  Impaiet  Statement/ 
Environmental  ImfMCt  Report  for  ttie 
Trinity  River  Malnatem  Flahery 
Reatoratlon 

action:  Notice  of  availability  for  public 
comment. 

SUMMARY:  This  notice  announces  the 
availability  of  a  joint  draft 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  (DEIS/ 
EIR)  for  the  Trinity  River  Mainstem 
Fishery  Restoration.  The  U.S.  Fish  and 
Wildlife  Service,  U.S.  Bureau  of 
Reclamation,  Hoopa  Valley  Tribe,  and 
Trinity  County  prepared  a  DEIS/EIR  to 
assist  the  Secretary  of  the  Interior  in 
developing  recommendations  for 
permanent  instream  fishery  flow 
requirements,  habitat  restoration 
projects,  and  operating  criteria  and 
procedures  for  Trinity  River  Division  of 
the  Central  Valley  Project,  California, 
necessary  for  the  restoration  and 
maintenance  of  natural  production  of 
anadromous  fish  in  the  Trinity  River. 
Such  recommendations  are  required  by: 
the  January  14, 1981,  Secretarial 
Decision  that  initiated  the  Trinity  River 
Flow  Evaluation;  the  Trinity  River  Basin 
Fish  and  Wildlife  Management  Act 
(Pub.  L.  98-541);  and  the  Central  Valley 
Project  Improvement  Act  (Pub.  L.  102- 
575). 

DATES:  Written  comments  on  the  DEIS/ 
EIR  must  be  received  on  or  before 
December  8,  1999.  Oral  or  written 
comments  on  this  DEIS/EIR  may  be 
provided  at  any  of  the  three  public 
hearings.  Joint  NEPA/CEQA  public 
hearings  will  be  held  from  1-3  p.m.  and 
from  6-8  p.m.  for  each  of  the  following 
dates  and  locations: 
Tuesday,  November  16, 1999  at  the 
Holiday  Inn  Appaloosa  Room,  1900 
Hilltop  Drive,  Redding,  California 
Thursday,  November  18, 1999  at  the 
Sacramento  Grand  Ballroom,  629  J 
Street,  Sacramento,  California 
Tuesday,  November  23, 1999  at  the 
Eureka  Inn  Colonnade  Room,  518  7th 
Street,  Eureka,  California 
The  Trinity  County  Board  of 
Supervisors  will  also  hold  a  CEQA 
meeting  to  receive  public  comment  on 
December  7, 1999,  from  7-9  p.m.  at 
Trinity  County  Library,  211  N.  Main  St., 
Weaverville,  California. 
ADDRESSES:  Written  conmients 
regarding  the  DEIS/EIR  should  be 


addressed  to  Mr.  Joe  Polos,  Fish  and 
Wildlife  Service,  1125  16th  Street, 
Room  209,  Areata,  CA  95521.  Written 
comments  may  also  be  sent  by  fecsimile 
to  (707)  822-8411.  Please  see  Additional 
Addresses  in  the  SUPPLEMENTARY 
INFORMATION  section  for  additional 
information  on  the  availability  of  the 
DEIS/EIR. 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Polos,  Fish  and  Wildlife  Service,  1125 
16th  Street,  Room  209,  Areata,  CA 
95521 (707) 822-7201. 

SUPPLEMENTARY  MFORMATION: 

Construction  of  the  Trinity  River 
Division  (TRD)  of  the  Central  Valley 
Project  (CVP)  was  completed  in  1963. 
The  primary  function  of  the  TRD  is  to 
store  Trinity  River  water  for  regulated 
diversion  to  the  Central  Valley  of 
California  for  agricultural,  municipal, 
and  industrial  uses.  Construction  and 
operation  of  the  TRD  resulted  in  the 
diversion  of  up  to  90  percent  of  the 
average  annual  discharge  in  the  Trinity 
River  at  Lewiston,  and  blocked  access  to 
109  miles  of  salmon  and  steelhead 
spawning  and  rearing  habitat.  Reduced 
river  flows,  combined  vnih  excessive 
watershed  erosion  and  encroachment  of 
the  river  channel  by  riparian  vegetation, 
caused  major  changes  in  the  channel 
morphology  resulting  in  the 
simplification  and  degradation  of  the 
remaining  salmon  and  steelhead  habitat 
of  the  Trinity  River  below  the  Lewiston. 
This,  in  turn,  resulted  in  rapid  declines 
of  salmon  and  steelhead  populations 
following  completion  of  the  TRD. 

In  response  to  declining  fisheries  and 
degraded  habitat  conditions,  the 
Secretary  of  the  Interior  (Secretary) 
decided  in  1981  to  increase  flows  in  the 
Trinity  River  ranging  from  140,000  acre- 
feet  to  340,000  acre-feet  annually,  with 
reductions  in  dry  and  critically  dry 
years.  In  addition,  the  Fish  and  Wildlife 
Service  was  directed  to  undertake  a 
Flow  Evaluation  Study  to  assess  fish 
habitat  at  various  flows,  siunmarize  the 
effectiveness  of  other  instream  and 
watershed  restoration  activities,  and 
recommend  appropriate  flows  and  other 
measures  necessary  to  better  maintain 
favorable  habitat  conditions.  The  Flow 
Evaluation  Study  began  in  October  1984 
and  was  completed  in  Jime  1999.  In 
October  1984,  the  Trinity  River  Basin 
Fish  and  Wildlife  Management  Act 
(Management  Act)  (F*ub.  L.  98-541)  was 
enacted  by  Congress  with  the  goal  of 
restoring  fish  and  wildlife  populations 
to  pre-TRD  levels.  The  Act  provided 
funding  for  construction,  operation,  and 
maintenance  of  the  11 -item  action  plan 
developed  by  the  Trinity  River  Task 
Force  in  1982. 


In  1992,  the  Central  Valley  Project 
Improvement  Act  (CVPL\)  (Public  Law 
102-575)  was  passed.  Section 
3406(b)(23)  of  the  CVPIA  provides, 
through  the  TRD,  Sn  instream  release  of 
not  less  than  340,000  acre-feet  of  water 
into  the  Trinity  River  to  meet  Federal 
trust  responsibilities  to  protect  fishery 
resources  of  the  Hoopa  Valley  Tribe  and 
to  meet  the  fishery  restoration  goals  of 
Management  Act.  The  recommendations 
for  mainstem  Trinity  River  fishery 
restoration  will  be  developed  after 
appropriate  consiiltations  with  Federal, 
State,  Tribal,  local  agencies,  and 
affected  interests,  and  after  completion 
of  the  Flow  Evaluation  Study. 

To  restore  the  natural  production  of 
anadromous  fish  in  the  Trinity  River  in 
accordance  with  the  1981  Secretarial 
Decision,  the  Management  Act,  and  the 
CVPIA.  the  DEIS/EIR  analyzes  the 
impacts  of: 

(1)  Increased  instream  releases  into 
the  Trinity  River  to  provide  anadromous 
fish  habitat  and  restore  fluvial 
processes, 

(2)  Implementation  of  a  channel 
rehabilitation  program, 

(3)  Implementation  of  a  spawning 
gravel  supplementation  program, 

(4)  Implementation  of  a  watershed 
rehabilitation  program,  and 

(5)  Implementation  of  an  Adaptive 
Management  Program. 

On  October  12, 1994,  a  notice  was 
published  in  the  Federal  Register  (94 
FR  25141)  annoimcing  the  intent  to 
prepare  a  joint  EIS/EIR  on  the  Mainstem 
Trinity  River  Fishery  Restoration,  and 
inviting  comments  on  the  scope  of  the 
EIS/EIR.  Comments  were  received  and 
considered  and  are  reflected  in  the 
DEIS/EIR  made  available  for  comment 
through  this  notice. 

The  DEIS/EIR  is  intended  to 
accomplish  the  following: 

(1)  Inform  the  public  of  the  proposed 
action  and  alternatives; 

(2)  Address^ublic  comments  received 
during  the  scoping  period; 

(3)  Disclose  the  direct,  indirect,  and 
oimulative  environmental  effects  of  the 
proposed  action  and  each  of  the 
alternatives;  and 

(4)  Indicate  any  irreversible 
commitment  of  resoiuces  that  would 
result  from  implementation  of  the 
proposed  action. 

Ine  Service  invites  the  public  to 
comment  on  the  DEIS/EIR.  All 
comments  received  will  become  part  of 
the  public  record  and  may  be  released. 
The  public  will  have  45  days  to  review 
and  comment  on  this  DEIS/EIR.  Written 
comments  regarding  the  DEIS/EIR 
shoiild  be  addressed  to  Mr.  Joe  Polos, 
Fish  and  Wildlife  Service,  1125  16th 
Street,  Room  209,  Areata,  CA  95521. 
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Written  comments  may  also  be  sent  by 
facsimile  to  (707)  822-8411.  Oral  or 
written  comments  on  this  DEIS/EIR  may 
also  be  provided  at  any  of  the  three 
public  bearings.  This  notice  is  provided 
pursuant  to  Section  102(2)(c)  of  the  - 
National  Environmental  Policy  Act  of 

1969,  as  implemented  by  the  Coimcil  on 
Environmental  Quality  Regulations  (40 
CFR  parts  1500-1508),  and  the 
California  Environmental  Quality  Act  of 

1970,  as  amended. 

The  Technical  Appendixes  (TA)  for 
this  DEIS/EIR  will  be  made  available 
upon  request  from  the  U.S.  Fish  and 
Wildlife  Service,  Areata  Office,  1125 
16th  Street,  Room  209,  Areata,  CA 
95521;  (707)  822-7201.  Documents  cited 
in  the  DEIS/EIR  will  be  available  for 
viewing  in  Sacramento  (U.S.  Fish  and 
Wildlife  Service.  2800  Cottage  Way, 
Suite  W2606;  916-414-6464),  Areata 
(U.S.  Fish  and  Wildlife  Service,  1125 
16th  Street,  Room  209;  707-822-7201), 
and  Weaverville  (Trinity  Coimty 
Library,  211  N.  Main  Street, 
Weaverville,  California  96093,  530-623- 
1373). 

Additional  Addresses 

Copies  of  the  DEIS/EIR,  or  portions 
thereof,  can  be  obtained  at  the  following 
copy  centers  for  duplication  and 
mailing  charges  at  the  requesters 
expense:  Sir  Speedy,  601  North  Market 
Boulevard,  350,  Sacramento,  California 
95834,  (916)  927-7171;  Kinko's,  25 
Stanyan  Blvd,  San  Francisco,  California 
94118,  (415)  750-1193;  and  Kinko's, 
2021  Fifth  Street,  Eureka,  California 
95501,  (707)  445-3334. 

The  DEIS/EIR  will  be  available  at  the 
Fish  and  Wildlife  Service  website  at 
http://www.ccfwo.rl.fws.gov. 

Copies  of  the  DEIS/EIR  will  be 
available  on  compact  disc  which,  along 
with  a  simunary,  can  be  obtained  by 
contacting  the  Fish  and  Wildlife 
Service,  1125  16th  Street,  Room  209, 
Areata,  California  95521,  (707)  822- 
7201.  The  documents  are  also  available 
for  review  at  the  following  government 
offices  and  libraries: 

:  Gevemment  Offices 

Fish  and  Wildlife  Service,  Coastal 
California  Fish  and  Wildlife  Office, 
1125  16th  Street,  Room  209,  Areata, 
California  95521,  (707)  822-7201;  Fish 
and  Wildlife  Service,  Sacramento  Fish 
and  Wildlife  Office,  2800  Cottage  Way, 
Suite  W2606  ,  Sacramento,  California 
95825.  916-414-6464. 

Libraries 

Alameda  Free  Library,  2264  Santa 
Clara  Avenue,  Alameda,  California 
94501-4506,  (510)  748-4669;  Beale 
Memorial  Library,  701  Truxtun  Ave. 


Bakersfield,  California,  93301,  (661) 
868-0700;  Cesar  Chaves  Central  Library, 
605  N.  El  Dorado  St,  Stockton, 
California,  (209)  937-8415;  California 
State  Library,  Information  and  Reference 
Center,  914  Capitol  Mall,  Room  301, 
Sacramento.  California  95814.  (916) 
654-0261 ;  Colusa  County  Free  Library, 
738  Market  Street,  Colusa,  California 
95932-2398.  (530)  458-7671;  Contra 
Costa  County  Library,  1750  Oak  Park 
Boulevard,  Pleasant  HiU,  California 
94523-4497,  (510)  646-6423;  Coos  Bay 
Public  Library,  525  W.  Anderson  Ave., 
Coos  Bay,  Oregon,  97420,  (541)  269- 
1101;  Del  Norte  Coimty  Library  District, 
190  Price  Mall,  Crescent  City,  California 
95531-4395,  (707)  464-9793;  Fresno 
County  Library,  Central  Branch,  2420 
Mariposa  St.  Fresno,  California,  (559) 
488-3195;  Humboldt  County  Library, 
1313  Third  Street,  Eureka,  California 
95501-1088,  (707)  269-1900;  Humboldt 
State  University  Library,  Humboldt 
State  University,  Areata,  California 
95521,  (707)  826-4939;  Lake  County 
Library,  1425  N.  High  Street,  Lakeport, 
California  95453-3800,  (707)  263-8816; 
Los  Angeles  Public  Library.  630  W.  Fifth 
Street,  Los  Angeles,  California,  90071- 
2097.  (213)  228-7515;  Marin  County 
Free  Library,  3501  Civic  Center  Drive, 
San  Rafael.  California  94903-4188,  (415) 
499-6051;  Mendocino  County  Library- 
Ft.  Bragg,  499  E  Laurel  St.  Fort  Bragg, 
California.  95437.  (707)  964-2020; 
Mendocino  County  Library-Ukiah,  105 
N.  Main  Street,  Ukiah,  California 
95482-4482,  (707)  463-4491;  Menlo 
Park  Public  Library,  800  Alma  Street, 
Menlo  Park,  California  94025-3460, 
(650)  858-3460;  Merced  County  Library, 
2222  M  St..  Merced,  California.  95340. 
(209)  385-7434;  Modesto  Jr.  College 
Library,  425  College  Ave,  Modesto, 
California.  95350.  (209)  575-6498; 
Monterey  Public  Library,  625  Pacific 
Street,  Monterey.  California,  93940. 
(831)  646-3932;  Sacramento  Public 
Library,  828  I  Street,  Sacramento, 
California  95814-2589.  (916)  264-2770; 
San  Francisco  Public  Library,  100 
Larkin  Street.  San  Francisco,  California 
94102-4796.  (415)  557-4400;  San  Jose 
Public  Library,  180  W.  San  Carlos 
Street,  San  Jose,  California  95113-2096. 
(408)  277-4822;  Santa  Cruz  Public 
Library.  224  Church  Street,  Santa  Cruz. 
California  95060-3873.  (408)  429-3532; 
Shasta  Coimty  Library,  1855  Shasta 
Street,  Redding,  California  96001-0460, 
(530)  225-5769;  Siskiyou  County  Free 
Library,  719  Fourth  Street.  Yreka. 
California  96097-3381.  (530)  842-8175; 
Sonoma  County  Library.  Third  and  E 
Streets,  Santa  Rosa,  California  95404- 
4400,  (707)  545-0831;  Tehama  County 
Library,  645  Madison  Street.  Red  Bluff, 


California  96080-3383.  (530)  527-0607; 
Trinity  Coimty  Free  Library.  211  N. 
Main  Street.  Weaverville,  California 
96093-1226,  (530)  623-1373;  Willows 
Public  Library,  201  N.  Lassen  St., 
Willows,  California,  95988,  530-934- 
5156;  Central  Library,  801  SW.  10th 
Avenue,  Portland,  Oregon  97205.  (503) 
248-5123;  and  National  Clearinghouse 
Library.  624  Ninth  Street.  NW.  600. 
Washington,  DC  20425,  (202)  376-8110. 

Dated:  October  14. 1999. 

Willie  R.  Taylor, 

Director.  Office  of  Environmental  Policy  and 
Compliance. 

[PR  Doc.  99-27253  Filed  10-18-99;  8:45  am] 

BHXING  CODE  431  fr-«S-P 


INTERNATIONAL  TRADE 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 
States  International  Trade  Commission. 

TIME  AND  DATE:  October  20, 1999  at  11:00 

a.m. 

PLACE:  Room  101,  500  E  Street  SW, 

Washington.  DC  20436,  Telephone: 

(202) 205-2000. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting:  none 

2.  Minutes 

3.  Ratification  List 

4.  Inv.  Nos.  303-TA-13.  701-TA-249. 

and  731-TA-262.  263,  and  265 
(Review)(Iron  Castings  fcom  Brazil. 
Canada.  China,  and  India) — briefing 
and  vote.  (The  Commission  will 
transmit  its  determination  tC  the 
Secretary  of  Commerce  on  October 
28. 1999.) 

5.  Inv.  Nos.  731-TA-339  and  340A-340I 

(Review)(Solid  Urea  from  Armenia. 
Belarus.  Estonia.  Lithuania. 
Romania,  Russia,  Tajikistan, 
Turkmenistan.  Ukraine,  and 
Uzbekistan)— briefing  and  vote. 
(The  Commission  will  transmit  its 
determination  to  the  Secretary  of 
Commerce  on  October  27, 1999.) 

6.  Outstanding  action  jackets:  none 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  October  15,  1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

[PR  Doc.  99-27352  Filed  10-15-99;  12:24 
pm] 
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DEPARTMENT  OF  JUSTICE 

Drug  EnforcafiMfit  Administration 
P)EA*179F] 

ControHad  Subatancas:  1999 
Aggragata  Production  Quotaa 

agency:  Drug  Enforcement 
Administration  (DEA),  Justice. 
action:  Notice  of  final  1999  aggregate 
production  quotas. 

summary:  This  notice  establishes  final 
1999  aggregate  production  quotas  for 
controlled  substances  in  Schedules  I 
and  n  of  the  Controlled  Substances  Act 
(CSA).  The  DEA  has  taken  into 
consideration  comments  received  in 
response  to  a  notice  of  the  proposed 
revised  aggregate  production  quotas  for 
1999  published  August  20, 1999  (64  FR 
45566).  No  comments  were  received  in 
response  to  an  interim  notice 
establishing  revised  1999  aggregate 
production  quotas  published  August  27, 
1999  (64  FR  46955).  The  interim  notice 
is  adopted  with  one  change,  as 
described  below. 

EFFECTIVE  DATES:  October  19, 1999. 
FOR  FURTHER  aiFORMATION  CONTACT: 
Frank  L.  Sapienza,  Chief,  Drug  and 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  D.C.  20537,  Telephone: 
(202) 307-7183. 

SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  CSA  (21  U.S.C  826)  requires 
that  the  Attorney  General  establish 
aggregate  production  quotas  for  each 
basic  class  of  controlled  substance  listed 
in  Schedules  I  and  II.  This 
responsibility  has  been  delegated  to  the 


Administrator  of  the  DEA  by  §  0.100  of 
Title  28  of  the  Code  of  Federal 
Regulations.  The  Administrator,  in  turn, 
has  redelegated  this  function  to  the 
Deputy  Administrator  of  the  DEA 
pursuant  to  §  0.104  of  Title  28  of  the 
Code  of  Federal  Regulations. 

On  August  20, 1999,  a  notice  of  the 
proposed  revised  1999  aggregate 
production  quotas  for  certain  controlled 
substances  in  Schedules  I  and  n  was 
published  in  the  Federal  Register  (64  FR 
45566).  All  interested  parties  were 
invited  to  comment  on  or  object  to  these 
proposed  aggregate  production  quotas 
on  or  before  September  20, 1999. 

Several  companies  commented  that 
the  revised  aggregate  production  quotas 
for  amphetamine,  dextropropoxyphene, 
dihydrocodeine,  hydromorphone, 
meperidine,  methadone  (for  sale), 
methadone  intermediate, 
methylphenidate,  and  opium  were 
insufficient  to  provide  for  the  estimated 
medical,  scientific,  research  and 
industrial  needs  of  the  United  States,  for 
export  requirements  and  for  the 
establishment  and  maintenance  of 
reserve  stocks.  Two  companies  included 
information  concerning  potential 
increases  in  sales  due  to  Y2K  concerns. 

DEA  has  taken  into  consideration  the 
above  comments  along  with  the  relevant 

1998  year-end  inventories,  initial  1999 
manufacturing  quotas,  1999  export 
requirements,  and  actual  and  projected 

1999  sales.  Based  on  this  information, 
the  DEA  has  adjusted  the  final  1^99 
aggregate  production  quotas  for 
amphetamine,  desoxyephedrine, 
dextropropoxyphene,  (Uhydrocodeine, 
hydromorphone,  methadone  (for  sale), 
methadone  intermediate  and  opium  to 


meet  the  legitimate  needs  of  the  United 
States. 

Regarding  meperidine  and 
methylphenidate,  the  DEA  has 
determined  that  no  adjustments  of  the 
aggregate  production  quotas  are 
necessary  to  meet  the  1999  estimated 
medical,  scientific,  research  and 
industrial  needs  of  the  United  States. 

In  addition,  on  August  27, 1999,  an 
interim  notice  establishing  revised  1999 
aggregate  production  quotas  for 
amphetamine,  codeine  (for  conversion), 
hydrocodone  (for  sale),  hydrocodone 
(for  conversion),  morphine  (for 
conversion),  oxycodone  (for  sale)  and 
thebaine  was  published  in  the  Federal 
Relator  (64  FR  46955).  All  interested 
parties  were  invited  to  comment  on  or 
before  September  27, 1999.  No 
comments  or  objections  were  received 
regarding  this  interim  notice.  The 
aggregate  production  quota  for 
amphetamine  has  been  revised  in 
response  to  comments  received  on  64 
FR  45566.  The  remainder  of  the 
aggregate  production  quotas  established 
in  the  interyn  notice  are  adopted 
without  change. 

Therefore,  imder  the  authority  vested 
in  the  Attorney  General  by  section  306 
of  the  CSA  of  1970  (21  U.S.C.  826), 
delegated  to  the  Administrator  of  the 
DEA  by  §  0.100  of  Title  28  of  the  Code 
of  Federal  Regulations,  and  redelegated 
to  the  Deputy  Administrator  pursuant  to 
§  0.104  of  Title  28  of  the  Code  of  Federal 
Regulations,  the  Deputy  Administrator 
hereby  orders  that  the  final  1999 
aggregate  production  quotas  for  the 
following  controlled  substances, 
expressed  in  grams  of  anhydrous  add  or 
base,  be  established  as  follows: 


Basic  dass 


Established 

final  1999 

quotas 


Schedule  I 


2,5-Dimettwxyaniphetamine 

2,5-Dirnettioxy-4-elhytamptietamine  (DOET)  

3-Methy»entanyi 

3-MetlTyNhiofentany( „.„ 

3,4-Methytenedioxyamphetamtne  (MDA)  

3,4-Methytenedioxy-N-ettiy<amphetamine  (MDEA) 
3.4-Methyienedioxymethamphetamine(MDMA)  .... 

3,4,5-Trimethoxyafnphetaniine  

4-BronK>-2,5-Oimelhoxyamphetamine  (DOB) 

4-BronK>-2,5-Dimettioxyphenethylafnine  (2-CB) 

4-Methoxyaniphetamine  

4-MettrylamJnorex  

4-MetfTyl-2,5-Dimethoxyamphetamine  (DOM) 

5-Methoxy-3,4-Mettiyienedk>xyamphetamine , 

Aoetyl-alpha-mettiytfentanyl ., 

Acetyidihydrocodeine „ 

Acetylmethadol  

Allylprodine  

Alpha-acetyimettiadol  

Alpha-ethyttryptamine „ „ 

Alphameprodine 


10,501,000 

2 

14 

2 

20 

30 

20 

2 

2 

2 

101,000 

3 

2 

2 

2 

2 

7 

2 

7 

2 

2 


Federal  Register /Vol.  64,  No.  201 /Tuesday.  October  19,  1999 /Notices 


56367 


Basic  class 


Established 

final  1999 

quotas 


Alpha-methadol 

Alpha-methylfentanyl  ., 

Alpha-methylthiofentanyl 

Alphaprodine 

Aminorex -. 

Benzylmorphlne 

Beta-acetylmethadol  .._.. 

Beta-hydroxy-3-methylfentanyl 

Beta-hydroxyfentanyt  

Betameprodine 

Beta-methadol 

Betaprodine 

Bufotenine ,, 

Cathinone 

Codeine-N-oxide „ 

Diettiyttryptamine ..,.„ „ .. 

Difenoxin  „ 

Dihydromorphine . 

Dimethyltryptamine 

Heroin 

Hydroxypethidine  

Lysergic  acid  diethylamide  (LSD) ...J. 

Mescaline 

Methaqualone ...„_.......... 

Methcathinone ...............: 

Morphine-N-oxide  ;. 

N,N-Dimethylamphetamine 

N-Ethyl-1-Phenyl^clohexylamine  (PCE)  

N-Ethylamphetamine  

N-Hydroxy-3,4-Methylenedioxyaniphetamine 

Noracymethadol 

Nortevorphanol 

Normethadone ;.. . 

Normorphlne  - ™ 

Para-fluorotentanyl ~. ». 

Pholcodine ... , .-. 

Propiram  ; ,..,.... 

PsJIocin 

Psilocyl)in 

Tetrahydrocannabinols  

Thiofentanyl  

Trimeperidine 


i«  «■>■  ■  —rt  Mf  J»  ■  ■  *  ■  awwjitA  mt 


2 
2 
2 
2 
8 
2 
2 
2 
2 
2 
2 
2 
2 
9 
2 
3 
9,000 
8 
4 
2 
.  2 
57 
8 
17 
11 
2 
7 
5 
7 
4 
2 
2 
7 
7 
2 
2 
415.000 
2 
2 
76.000 
2 
2 


Schedule  II 


1-Phenylcyclohexylamine  ....... 

1-Piperidinocyclohexanecartx>nitrile  (PCC) 

Alfentanil  * 

Amobarbital 


Amphetamine — ~......; 

Cocaine ~ 

Codeine  (for  sale) „ - - 

Codeine  (for  conversion) „ - — .-. - — 

Desoxyephedrine  (942,000  grams  of  levo-desoxyephedrine  for  use  in  a  non-controlled,  non-prescription  product  and  166,000 

grams  for  methamphetamine) 

Dextropropoxyphene .-. 

Dihydrocodeine , 

Diphenoxylate 
Ecgonine 


Ethylmorphine ..; 

Fentanyl 

Glutethimide 

Hydrocodone  (for  sale) 

Hydrocodone  (for  conversion)  

Hydromorphone  

Isomethadone  

Levo-aiphacetylmethadol  (LAAM) 

Levomethorphan 

Levorphanol 

Meperidine  „ 

Metazocine — , 

Methadone  (for  sale)  


12 

12 

3,900 

12 

9.174,000 

251,000 

58.246,000 

45,780,000 

1,108,000 

113,837.000 

301,000 

846,000 

151,000 

13 

269,000 

2 

20,208.000 

12,100,000 

878,000 

12 

201,000 

2 

15,000 

11,207.000 

1 

8.753,000 
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Basic  dass 


Established 

final  1999 

quotas 


Methadone  (for  conversion) 

Methadone  Intermediate 

Methamphetamlne  (for  conversion) 

Methylphenidate 

Morphine  (for  sale)  

Morphine  (for  conversion) 

Nabilone 

Noroxymorphone  (for  sale) 

Noroxymorphone  (for  conversion)  . 

Opium  

Oxycodone  (for  sale)  

Oxycodone  (for  conversion)  

Oxymorphone  

Pentobarbital _ 

Phencyclidine ".., 

Phenmetrazine ,...^ 

Phenylacetone 

Secobarbital 

Sufentanil 

Thebaine 


267,000 

9,580,000 

1,522,000 

14,957,000 

12,445,000 

94,900,000 

2 

25,000 

2,067,000 

682,000 

18,517,000 

106,000 

166,000 

22,037,000 

40 

2 

10 

1,155,000 

952 

31,117,000 


The  Deputy  Administrator  further 
orders  that  aggregate  production  quotas 
for  all  other  Schedules  I  and  11 
controlled  substances  included  in 
§§1308.11  and  1308.12  of  Title  21  of  the 
Code  of  Federal  Regulations  remain  at 
zero. 

The  Office  of  Management  and  Budget 
has  determined  that  notices  of  aggregate 
production  quotas  are  not  subject  to 
centralized  review  imder  Executive 
Order  12866.  This  section  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  this  matter  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  Deputy  Administrator  hereby 
certifies  that  this  action  will  have  no 
significant  impact  upon  small  entities 
whose  interests  must  be  considered 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.  The  establishment  of 
aggregate  production  quotas  for 
Schedules  I  and  11  controlled  substances 
is  mandated  by  law  and  by  international 
treaty  obligations.  Aggregate  production 
quotas  apply  to  approximately  200  DEA 
registered  bulk  and  dosage  form 
manufacturers  of  SchediUes  I  and  n 
controlled  substances.  The  quotas  are 
necessary  to  provide  for  the  estimated 
medical,  scientific,  research  and 
industrial  needs  of  the  United  States,  for 
export  requirements  and  the 
establishment  and  maintenance  of 
reserve  stocks.  While  aggregate 
production  quotas  are  of  primary 
importance  to  large  manufactiu'ers,  their 
impact  upon  small  entities  is  neither 
negative  nor  beneficial.  Accordingly,  the 
Deputy  Administrator  has  determined 


that  this  action  does  not  require  a 
regulatory  flexibility  analysis. 

Dated:  October  12, 1999. 
Donnie  R.  Marshall, 

Deputy  Administrator. 

[FR  Doc.  99-27291  Filed  10-18-99  8:45  ami 

BILUNG  CODE  4410-09-M 

DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

[OJP(OJJDP)-1254] 

RIN  1121-ZB88 

Coalition  of  Juvenile  Justice;  Meeting 

agency:  Office  of  Justice  Programs, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Justice. 
ACTKM:  Notice  of  meeting. 

summary:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  is 
announcing  the  meeting  of  the  Coalition 
for  Juvenile  Justice. 
DATES:  The  meeting  dates  are: 

1.  Thiusday^  November  11, 1999  from 
8:00  a.m.  until  6:00  p.m.  (moimtain  time 
zone), 

2.  Friday,  November  12, 1999  from 
8:45  a.m.  imtil  4:15  p.m.  (mountain  time 
zone), 

3.  Satiu-day,  November  13, 1999  from 
8:30  a.m.  until  6:00  p.m.  (moimtain  time 
zone), 

4.  Sunday,  November  14, 1999  from 
8:00  a.m.  imtil  1:00  p.m.  (mountain  time 
zone). 

ADDRESSES:  All  meetings  will  be  held  at 
the  Little  American  Hotel,  500  South 
Main.  Salt  Lake  City,  Utah  84114. 


FURTHER  INFORMATION:  For  information 
about  how  to  attend  this  meeting, 
contact  Freida  Thomas,  810  7th  Street, 
NW,  Washington,  DC  20531;  Telephone: 
(202)  307-5924  [This  is  net  a  toll-free 
niunber];  Facsimile:  (202)  307-2819;  E- 
mail:  Freida@ojp.usdoj.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Coalition  of  Juvenile  Justice,  established 
pursuant  to  Section  9  of  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
n,  is  meeting  to  carry  out  its  advisory 
functions  imder  Section  5601  of  the 
Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974,  as  amended. 
The  purpose  of  this  meeting  is  to 
discuss  and  adopt  recommendations 
from  members  regarding  the 
committee's  responsibility  to  advise  the 
OJJDP  Administrator,  the  President  and 
the  Congress  about  State  perspectives  on 
the  operation  of  the^OJJDP  and  Federal 
legislation  pertaining  to  juvenile  justice 
and  delinquency  prevention.  This 
meeting  will  be  open  to  the  public. 

Dated:  October  12, 1999. 
Shay  Bilchik, 

Administrator,  Office  of  Juvenile  Justice  and 
Delinquency  Prevention. 
(FR  Doc.  99-27163  Filed  10-18-99;  8:45  am] 
BILUNG  CODE  4410-1S-P 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  annoimces  the  following 
meeting: 
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Name:  Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems  (1205). 

Date  and  Time:  October  27, 1999,  8  am  to 
5  pm. 

Place:  NSF,  4201  Wilson  Boulevard,  Room 
330,  Arlington,  Virginia  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Jora  Larsen-Basse, 
Program  Director,  Control,  Materials  and 
Mechanics  Cluster,  Division  of  Civil  and 
Mechanical  Systems,  Room  545,  (703)  306- 
1361. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
nominations  for  the  FY'OO  Control,  Materials 
and  Mechanics  Career  Panel  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
5S2b(c)(4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  October  13, 1999. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  99-27206  Filed  10-18-99;  8:45  am] 

BILUNG  CODE  7S5S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Earth  Sciences  Proposal  Review 
Panel;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Fotindation  announces  the  following 
meeting. 

Name:  Earth  Sciences  Proposal  Review 
Panel  (1569). 

Date  and  Time:  November  8-10, 1999;  8:30 
a.m.  to  5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Room  330,  Arlington,  VA 
22230,  Room  330. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Leonard  E.  Johnson, 
Program  Director,  Continental  Dynamics 
Program,  Division  of  Earth  Sciences,  Room 
785,  National  Science  Foimdation,  4201 
Wilson  Blvd.,  Arlington,  VA  (703)  306-1559. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Continental  Dynamics  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  iiiformation  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 


Dated:  October  13, 1999. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  99-27203  Filed  10-18-99;  8:45  am] 

BKUNQCOOE  755S-01-M 

NATIONAL  SaENCE  FOUNDATION 

NSF  SOtti  Anniversary  Public  Advisory 
Committee;  Notice  of  Meeting 

In  accordance  with  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  as 
amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  NSF  50th  Anniversary  Public 
Advisory  Committee  (5213). 

Date/Time:  October  28. 1999;  10  a.m.  to  2 
p.m. 

Place:  National  Science  Foundation,  Room 
1235,  4201  Wilson  Boulevard,  Arlington,  VA 
22230. 

Type  of  Meeting:  Open. 

Contact  Person:  Julia  A.  Moore,  Director, 
Office  of  Legislative  and  Public  Affairs,  Room 
1245,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington.  VA  22230. 
(703)  306-1070. 

Purpose  of  Meeting:  To  provide  advice  and 
reconmiendations  regarding  NSF's  50th 
Anniversary  Celebration. 

Agenda:  Review  of  programs  and 
initiatives;  finalizing  of  planning  for  year 
2000  events  and  beyond. 

Summary  Minutes:  May  be  obtained  firom 
the  contact  person  listed  above  or  from 
William  Line,  same  address,  same  phone 
number. 

Dated:  October  13. 1999. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  99-27204  Filed  10-18-99;  8:45  am] 
BtLUNG  CODE  7SS5-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Physics; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Physics 
(1208). 

Date  and  Time:  November  9, 1999;  8:30 
a.m.-5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington,  VA  22230,  Room 
1015. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Boris  Kayser,  Program 
Director  for  Theoretical  Physics,  Division  of 
Physics,  telephone  (703)  306-1890. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  Theoretical  Physics  Program 
at  NSF  for  financial  support. 


Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  the  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  information  on 
personnel  and  proprietary  date  for  present 
and  future  subcontracts.  These  matters  are 
exempt  under  5  U.S.C.  552b(c),  (4)  and  (6)  of 
the  Government  in  the  Sunshine  Act. 

Dated:  October  13. 1999. 
Karen  J.  York, 

Committee  Management  Officer. 
(FR  Doc.  99-27205  Filed  10-18-99;  8:45  am] 

BH.LmG  CODE  7S5S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  STN  50-528] 

Arizona  Public  Service  Company; 
Notice  of  Consideration  of  issuance  of 
Amendment  to  FaciHty  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
41  issued  to  Arizona  Public  Service 
Company  for  operation  of  the  Palo 
Verde  Nuclear  Generating  Station  Unit  1 
located  in  Maricopa  County,  Arizona. 

The  proposed  amendment  would 
revise  Technical  Specification  (TS) 
Section  3.8.4,  "DC  Sources — 
Operating,"  to  waive,  on  a  one-time 
basis,  the  requirement  to  perform 
Surveillance  Requirement  (SR)  3.8.4.8 
for  Unit  1  channels  A,  B,  and  C. 

Battery  replacement  in  Unit  1  was 
scheduled  to  be  completed  during  the 
current  refueling  outage  {1R08,  Fall 
1999).  Because  of  problems  experienced 
by  the  vendor  of  the  low  specific  gravity 
rectangular  cell  batteries,  four 
acceptable  batteries  are  not  available 
and  the  plaimed  battery  replacement 
will  not  be  completed  as  planned.  Unit 
1  will,  therefore,  need  to  operate  for  one 
more  cycle  with  the  high  specific 
gravity  round  cell  batteries. 

Because  the  high  specific  gravity 
round  cell  batteries  will  remain  in  Unit 
1  for  an  additional  cycle,  the  licensee  is 
required  to  perform  a  performance 
discharge  test  or  a  modified 
performance  discharge  test  in 
accordance  with  TS  SR  3.8.4.8.  SR 
3.8.4.8  requires  that  a  performance 
discharge  test  be  performed  to  verify 
battery  capacity  on  a  60-month 
firequency.  The  specified  &«quency  for 
this  SR,  including  the  additional  time 
allowed  by  SR  3.0.2  (1.25  times  the 
interval  specified  in  the  fi«quency),  for 
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three  of  the  Unit  1  batteries  (chaimels  A, 
B,  and  C)  will  be  exceeded  starting  in 
December  1999.  The  channel  D 
performance  discharge  test  is  not  due 
imtil  the  next  Unit  1  refueling  outage 
(1R09,  Spring  2001). 

The  licensee  states  that  this  condition 
could  not  be  avoided  since  Palo  Verde 
had  planned  to  replace  the  batteries 
during  the  ciurent  Unit  1  refueling 
outage  and  the  battery  vendor  was  not 
able  to  provide  four  qualified  batteries 
in  time  for  the  outage.  As  late  as 
September  10, 1999,  the  vendor  was  still 
confident  that  it  could  provide  the 
replacement  batteries  for  Unit  1.  Only 
two  of  the  four  replacement  batteries 
have  been  received  on  site. 

Before  issiiance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  firom 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

Standard  1 — Does  the  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

No.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  DC  power  sources  are  required  to 
ensure  that  sufficient  power  is  available  to 
supply  safety-related  equipment  required  for 
safe  plant  shutdown  and  tne  mitigation  and 
control  of  accident  conditions.  Since  the 
batteries  are  not  accident  initiators  and  are 
intended  to  mitigate  the  consequences  of  an 
accident,  the  delay  of  the  performance 
discharge  test  does  not  involve  a  significant 
increase  in  the  probability  of  an  accident 
previously  evaluated. 

The  purpose  of  SR  3.8.4.8  is  to  determine 
overall  battery  degradation  due  to  age  and 
usage.  This  information  is  then  used  to 
detennine  the  expected  service  life  of  the 
battery  and  when  the  battery  needs  to  be 
replaced.  The  last  performance  discharge  test 
of  the  batteries  showed  that  the  Unit  1 


batteries  were  capable  of  supplying  over  100 
percent  of  their  rated  capacity.  The  highest 
design  basis  load  demand  for  these  batteries 
is  less  than  50  percent  of  the  actual  rated 
capacity  of  the  batteries.  There  is  over  100 
percent  margin  for  these  batteries.  Therefore, 
the  batteries  currently  have  a  high  capacity 
and  a  large  margin  above  the  needed 
capacity. 

Since  the  baUery  capacity  has  remained 
well  over  100  fiercent  for  two  performance 
discharge  tests  for  channels  A,  B,  and  C  and 
for  a  third  performance  discharge  test  for 
channel  D,  and  the  batteries  have  been 
installed  for  less  than  eight  years,  deferring 
the  performance  discharge  test  for  18  months 
will  not  result  in  overestimating  the  expected 
service  life  of  the  batteries. 

Since  the  batteries  will  be  replaced  during 
the  next  (ninth)  refueling  outage  the 
remaining  installed  life  of  these  batteries  is 
18  months.  To  demonstrate  design  basis 
capability  and  operability  for  this  period,  the 
service  test  in  SR  3.8.4.7,  in  addition  to  the 
other  surveillance  tests  required  by  Technical 
Specification  3.8.4  and  Technical 
Specification  3.8.6,  "Battery  Cell 
Parameters,"  will  be  performed  in  lieu  of  the 
performance  discharge  test. 

The  proposed  change  does  not  result  in 
any  hardware  changes  or  changes  to  plant 
operating  practices,  nor  does  it  affect  plant 
operation.  Therefore,  since  the  batteries  have 
high  capacity  and  significant  margin  and  will 
perform  their  design  function  as  intended, 
this  change  does  not  involve  a  significant 
increase  in  the  consequences  of  an  accident 
previously  evaluated. 

Standard  2 — Does  the  proposed  change 
create  the  possibility  of  a  new  or  different 
kind  of  accident  fi-om  any  accident 
previously  evaluated? 

No.  The  proposed  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  DC  power  sources  are  required  to 
ensure  that  sufficient  power  is  available  to 
supply  safety-related  equipment  required  for 
safe  plant  shutdown  and  the  mitigation  and 
control  of  accident  conditions.  The  purpose 
of  SR  3.8.4.8  is  to  determine  overall  battery 
degradation  due  to  age  and  usage.  This 
information  is  then  used  to  detennine  the 
expected  service  life  of  the  battery  and  when 
the  battery  needs  to  be  replaced.  The  last 
performance  discharge  test  of  the  batteries 
showed  that  the  Unit  1  batteries  were  capable 
of  supplying  over  100  percent  of  their  rated    * 
capacity.  The  highest  design  basis  load 
demand  for  these  batteries  is  less  than  50 
percent  of  the  actual  rated  capacity  of  the 
batteries.  There  is  over  100  percent  margin 
for  these  batteries.  Therefore,  the  batteries 
currently  have  a  high  capacity  and  a  large 
margin  above  the  needed  capacity. 

Since  the  battery  capacity  has  remained 
well  over  100  percent  for  two  performance 
discharge  tests  for  channels  A,  B,  and  C  and 
for  a  third  performance  discharge  test  for 
charmel  D,  and  the  batteries  have  been 
installed  for  less  than  eight  years,  defierring 
the  performance  discharge  test  for  18  months 
will  not  result  in  overestimating  the  expected 
service  life  of  the  batteries. 

Since  the  batteries  will  be  replaced  during 
the  next  (ninth)  refueling  outage  the 


remaining  installed  life  of  these  batteries  is 
18  months.  To  demonstrate  design  basis 
capability  and  operability  for  this  period,  the 
service  test  in  SR  3.8.4.7,  in  addition  to  the 
other  surveillance  tests  required  by  Technical 
Specification  3.8.4  and  Technical 
Specification  3.8.6,  "Battery  Cell 
Parameters."  will  be  performed  in  lieu  of  the 
performance  discharge  test. 

The  proposed  change  does  not  change  the 
plant  design  or  configuration  (no  new  or 
different  type  of  equipment  will  be  installed), 
or  change  the  method  of  operation  of  the 
plant.  The  batteries  have  high  capacity  and 
significant  margin  and  will  perform  their 
design  function  as  intended.  Therefore,  this 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
previously  evaluated. 

Standard  3 — Does  the  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

No.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  amendment  would  waive,  on 
a  one  time  basis,  the  requirement  to  perform 
SR  3.8.4.8  for  Unit  1  chaimels  A,  B,  and  C 
The  surveillance  requirement  would  be 
waived  until  the  next  refueling  outage  for 
Unit  1  (1R09  Spring  2001).  The  purpose  of 
the  battery  performance  test  required  by  this 
surveillance  requirement  is  to  determine 
overall  battery  degradation  due  to  age  and 
usage.  This  information  is  then  used  to 
determine  the  expected  service  life  of  the 
battery  and  when  the  battery  needs  to  be 
replaced.  The  last  performance  discharge  test 
of  the  batteries  showed  that  the  Unit  1 
batteries  were  capable  of  supplying  over  100 
percent  of  their  capacity.  The  highest  design 
basis  load  demand  for  these  batteries  is  less 
than  50  percent  of  the  actual  rated  capacity 
of  the  batteries.  There  is  over  100  percent 
margin  for  these  batteries.  Therefore,  the 
batteries  currently  have  a  high  capacity  and 
a  large  margin  above  the  needed  capacity. 

Since  the  battery  capacity  has  remained 
well  over  100  percent  for  two  performance 
discharge  tests  for  channels  A,  B,  and  C  and 
for  a  third  performance  discharge  test  for 
chaimel  D,  and  the  batteries  have  been 
installed  for  less  than  eight  years,  deferring 
the  performance  discharge  test  for  18  months 
will  not  result  in  overestimating  the  expected 
service  life  of  the  batteries. 

Since  the  batteries  will  be  replaced  during 
the  next  (ninth)  refueling  outage  the 
remaining  installed  life  of  these  batteries  is 
18  months.  To  demonstrate  design  basis 
capability  and  operability  for  this  period,  the 
service  test  in  SR  3.8.4.7,  in  addition  to  the 
other  surveillance  tests  required  by  Technical 
Specification  3.8.4  and  Technical 
Specification  3.8.6,  "Battery  Cell 
Parameters,"  will  be  performed  in  lieu  of  the 
performance  discharge  test. 

The  batteries  have  demonstrated  that  they 
have  a  high  capacity,  they  have  been 
installed  for  only  a  shori  duration  of  their 
expected  service  life,  they  have  a  large 
margin  above  the  needed  capacity,  and  will 
perform  their  design  function  as  intended. 
Therefore,  this  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 
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The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  14  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  14-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
14-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  conunents  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North.  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  PubHc 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  November  18, 1999,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  &cility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 


Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC'and  at  the  local  public 
document  room  located  at  the  Phoenix 
Public  Library,  1221  N.  Central  Avenue, 
Phoenix,  Arizona  85004.  If  a  request  for 
a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  die 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
natiire  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  die  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 


sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  detennination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  detennination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC.  by  close  of  business  on 
the  above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555-0001,  and  to  Nancy  C.  Loftin, 
Esq.,  Corporate  Secretary  and  Counsel, 
Arizona  Public  Service  Company,  P.O. 
Box  53999,  Mail  Station  9068.  Phoenix, 
Arizona  85072-3999,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
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for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  8, 1999, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Dociunent 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington.  DC.  and  at  the 
local  public  dociunent  room,  located  at 
the  Phoenix  Public  Library.  1221  N. 
Central  Avenue.  Phoenix.  Arizona 
85004. 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  October,  1999. 

For  the  Nuclear  Regulatory  Commission. 
NagBswaran  Kalyanam, 

Project  Manager,  Section  2,  Project 
Directorate  IV  &■  Decommissioning,  Division 
of  Licensing  Project  Management,  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  99-27209  Filed  10-18-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[IMmm  No.  35-27086] 

FlHnge  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

October  12rl999. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  imder  the  Act.  All 
interested  persons  are  referred  to  the 
applications(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transactions(s)  summarized  below.  The 
applicationCs)  and/or  declarations(s)  and 
any  amendments  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
applications(s)  and/or  declaration(s) 
should  submit  their  view  in  writing  by 
November  12. 1999,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  case  of  an  attorney  at 
law,  by  certificate]  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 


facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  November  12.  1999,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

The  National  Grid  Group  pic,  at  al.  (70- 
9519) 

The  National  Grid  Group  pic 
("National  Grid"),  a  public  limited 
company  incorporated  under  the  laws  of 
England  and  Wales,  located  at  National 
Grid  House,  Kirby  Comer  Road, 
Coventry  CV4  8JY.  United  Kingdom; 
National  Grid  (US)  Holdings  Limited, 
National  Grid  (US)  Investments, 
National  Grid  (Ireland)  1  Limited, 
National  Grid  (Ireland)  2  Limited, 
National  Grid  General  Partnership,  and 
NGG  Holdings,  Inc.  ("Holdings"),  also 
located  at  National  Grid  House,  Kirby 
Comer  Road,  Coventry  CV4  8JY,  United 
Kingdom,  each  of  which  is  a  subsidiary 
of  National  Grid  (except  for  National 
Grid,  collectively  "Intermediate 
Companies");  >  New  England  Electric 
System  ("NEES"),  a  registered  holding 
company;  NEES'  subsidiaries  ("NEES 
Subsidiaries"),  New  England  Power 
Company,  Massachusetts  Electric 
Company,  The  Narragansett  Electric 
Company,  Granite  State  Electric 
Company,  Nantucket  Electric  Company, 
New  England  Electric  Transmission 
Corporation,  New  England  Hydro- 
Transmission  Corporation,  New 
England  Hydro-Transmission  Electric 
Company,  Inc.,  Vermont  Yankee 
Nuclear  Power  Corporation,  New 
England  Hydro  Finance  Company,  Inc., 
NEES  Global,  Inc.,  NEES  Energy,  Inc., 
All  Energy  Marketing  Company,  L.L.C., 
Texas  Liquids,  L.L.C.,  Texas-Ohio  Gas, 
Inc.,  Granite  State  Energy,  Inc.,  New 
England  Power  Service  Company,  Metro 
West  Realty,  L.L.C.,  25  Research  Drive, 
L.L.C.,  New  England  Energy,  Inc.,  and 
Nexus  Energy  Software,  Inc  all  located 
at  25  Westborough  Drive,  Westborough, 
Massachusetts  01582,  (collectively, 
"Applicants")  have  filed  a  joint 
application-declaration  under  sections 
6(a),  7,  9(a),  10, 12(b),  12(c),  32  and  33 
of  the  Act  and  rules  42,  43, 45, 46,  and 
54  under  the  Act. 

National  Grid,  the  Intermediate 
Companies,  and  NEES  have  filed  an 
application-declaration  (file  no  70- 
9473)  under  the  Act,  requesting 
authority  for  the  proposed  acquisition 
by  National  Grid  of  all  of  the  voting 


securities  of  NEES,  and  NGG's 
consequent  indirect  acquisition  of  the 
voting  seciuities  of  the  NEES 
Subsidiaries  ("Merger"),  as  well  as  for 
certain  related  transactions  (the  "Merger 
Filing"). 2  As  discussed  more  fully 
below,  NEES  and  its  subsidiaries, 
together  with  National  Grid  and  the 
Intermediate  Companies,  now  request 
authority  to  engage  in  a  variety  of 
financing  transactions  subsequent  to  the 
Merger.^  In  smnmary,  NEES  and  its 
subsidiaries  seek  authority  to  extend, 
through  May  31,  2003  ("Authorization 
Period"),  the  existing  authority  granted 
in  certain  Commission  financing  orders 
more  particularly  described  below.  In 
addition,  Applicants  seek  authority  for 
the  following  transactions  through  the 
Authorization  Period:  (a)  extemed 
financings  by  National  Grid;  (b) 
intrasystem  financings  by  the 
Intermediate  Companies,  NEES  and  the 
NEES  Subsidaries  ("U.S.  Subsidiaries"); 
(c)  the  payment  by  the  NEES 
Subsidiaries  of  dividends  out  of  capital 
or  unearned  stuplus;  (d)  increases  in  the 
number  of  shares  authorized  by  any  U.S. 
Subsidiary  with  respect  to  any  capital 
security  *  of  the  company,  as  well  as 
alteration  of  the  terms  of  any  capital 
security,  without  further  Commission 
authorization;  (e)  the  formation  of 
financing  entities  and  the  issuance  by 
those  entities  of  seciuities  authorized  to 
be  issued  and  sold  under  the  authority 
requested  in  this  filing;  and  (f)  the 
execution  of  a  system  tax  allocation 
agreement. 

Applicants  state  that  the  proceeds 
from  the  sale  of  secvuities  in  external 
financing  transactions  will  be  used  for 
the  acquisition,  retirement  or 
redemption  of  securities  issued  by 
National  Grid  or  the  U.S.  Subsidiaries, 
without  the  need  for  prior  Commission 
approval,  and  for  necessary  and  lugent 
general  and  corporate  purposes, 
including:  (a)  extension  or  renewal  of 
Merger-Related  Debt  (as  defined  below), 


'  National  Grid's  other  operations  have  been 
segregated  under  a  newly-formed  first-tier 
subsidiary  company,  National  Grid  Holdings  Ltd., 
which  will  be  a  foreign  utility  company  within  the 
meaning  of  Section  33  of  the  Act. 


2  Immediately  after  the  Merger,  NEES  will  have 
been  merged  with  and  into  NGG  Holdings,  LLC, 
with  NEES  as  the  surviving  entity  and  then  merged 
again  into  another  to-be- formed  LLC  (which 
survives)  which  in  turn  will  have  been  merged  into 
NGG  Holdings,  Inc.  with  NGG  Holdings,  Inc.  as  the 
surviving  entity.  The  term  "NEES"  refers  to  both 
NEES  and  NGG  Holdings,  Inc.  as  the  surviving 
entity. 

'  In  addition,  NEES  and  Eastern  Utilities 
Associates  ("EUA")  have  filed  an  application- 
declaration  (file  no.  70-9537)  for  NEES  to  acquire 
all  of  the  outstanding  common  stock  of  EUA, 
including  the  indirect  acquisition  of  EUA's  utility 
and  nonutility  subsidiaries.  The  consummation  of 
the  merger  between  NEES  and  EUA  ("NEES/EUA 
Merger")  is  not  conditioned  on,  and  is  proceeding 
independently  from,  the  closing  of  the  Merger. 

*  Capital  securities  includes  common  stock, 
preferred  stock,  other  preferred  seciuities,  options 
and/or  warrants  convertible  into  common  or 
preferred  stock,  rights,  and  similar  securities. 
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(b)  the  financing,  in  part,  of  the  capital 
expenditures  of  the  National  Grid 
system,  (c)  the  financing  of  working 
capital  requirements  of  the  National 
Grid  system,  and  (d)  other  lawful 
general  corporate  purposes.  The 
proceeds  of  external  financings  will  be 
allocated  to  companies  in  the  National 
Grid  System  in  various  ways  through 
the  proposed  intrasystem  financing 
discussed  below. 

In  addition.  National  Grid  seeks 
authority  to  finance  exempt  wholesale 
generator  ("EWG")  and  foreign  utility 
company  {"FUCO")  investments  and 
operations  in  an  aggregate  outstanding 
amount  of  up  to  fifty  percent  of  its 
consolidated  retained  earnings  at  any 
one  time  during  the  Authorization 
Period.  Further,  National  Grid  seeks 
authority  to  use  its  ordinary  shares  (or 
associated  American  Depositary  Shares 
("ADSs")  or  American  Depositary 
Receipts  ("ADRs"))  as  consideration  for 
acquisitions  that  are  otherwise 
authorized  under  the  Act  and  to  provide 
shares  for  various  award  and 
shareholder  investment  programs. 

Specifically,  Applicants  seek 
authority  for  the  following: 

1.  National  Grid  External  Financing 

National  Grid  proposes  to  issue  equity 
and  debt  securities,  in  amoimts  that, 
except  as  noted  below,  woidd  not 
aggregate  more  than  $4.0  billion 
outstanding  at  any  time  during  the 
Authorization  Period  ("Aggregate 
Limitation").  These  seomties  could 
include,  but  would  not  necessarily  be 
limited  to,  ordinary  shares,  preferred 
shares,  options,  warrants,  long-  and 
short-term  debt  (including  commercial 
paper),  convertible  securities, 
subordinated  debt,  bank  borrowings  and 
securities  with  call  or  put  options.  In 
addition.  National  Grid  may  also  enter 
into  currency  and  interest  rate  swaps  as 
described  below.  In  addition  to  the 
Aggregate  Limitation,  aggregate 
outstanding  amounts  of  securities 
issued  by  National  Grid  would  be 
subject  to  the  limits  for  each  type  of 
security  described  below.* 

Debt  incurred  to  finance  the  Merger 
("Merger-Related  Debt")  would  be 
included  in  the  Aggregate  Limitation. 
Specifically,  National  Grid  has  entered 
into  a  fully  committed  bank  facility  with 
six  banks  providing  for,  among  other 
things,  up  to  $2,750  billion  in 
borrowings,  in  order  to  fund  the 
acquisition  and  to  provide  other 
working  capital  needs  for  National  Grid. 


Drawings  imder  this  facility  will  have  a 
maturity  of  three  to  five  years. 

a.  Ordinary  Shares 

(1)  General 

National  Grid's  common  equity 
consists  of  ordinary  shares,  with  a  par 
value  of  11  "A  7  pence  each,  that  are 
listed  on  the  London  Stock  Exchange. 
National  Grid  currently  has  a  small 
number  of  ADSs  in  the  U.S.  which  trade 
as  ADRs.  Prior  to  the  consununation  of 
the  Merger,  National  Grid  intends  to 
establish  a  sponsored  ADR  program  in 
the  U.S.  under  which  ADRs  will  be 
listed  on  a  national  stock  exchange  and 
registered  under  the  Securities  Act  of 
1933,  as  amended.  As  a  result,  National 
Grid  will  register  under  the  Securities 
Exchange  Act  of  1934,  as  amended,  and 
file  the  periodic  disclosure  reports 
required  of  a  foreign  issuer  with  the 
Commission.  The  request  contained  in 
this  application  with  respect  to  ordinary 
shares  refers  to  the  issuance  of  ordinary 
shares  directly  or  through  the  ADR 
program  and,  for  purposes  of  this 
request,  the  ADSs  and  ADRs  are  not 
considered  separate  securities  from  the 
underlying  ordinary  shares.  National 
Grid  requests  authority  to  issue  up  to 
$500  million  in  equity  ^  through  the 
Authorization  Period  ("Equity 
Limitation").^ 

National  Grid  seeks  authority  to  use 
its  ordinary  shares  (or  associated  ADSs 
or  ADRs)  as  consideration  for 
acquisitions  that  are  otherwise 
audiorized  under  the  Act.  Among  other 
things,  transactions  may  involve  the 
exchange  of  parent  company  equity 
securities  for  securities  of  the  company 
being  acquired  in  order  to  provide  the 
seller  with  certain  tax  advantages.  The 
National  Grid  ordinary  shares  to  be 
exchanged  may,  among  other  things,  be 
piuchased  on  the  open  market  under 
rule  42  or  may  be  original  issue.  For 
purposes  of  the  Aggregate  Limitation, 
National  Grid  ordinary  shares  used  to 
fund  an  acquisition  of  a  company 
through  the  exchange  of  National  Grid 
equity  for  securities  being  acquired, 
would  be  valued  at  market  value  based 
upon  the  closing  price  on  the  London 


^  Further,  Applicants  have  proposed  that  certain 
other  conditions  be  imposed  in  the  requested  order, 
relating  to.  among  other  things,  the  capitalization 
and  liquidity  of  National  Grid  and  certain  U.S. 
Subsidiaries. 


"This  would  include  stock  options  or  warrants 
that  NGG  may  issue  from  time  to  time. 

'  National  Oid  currently  has  $754  million 
(translated  at  the  Noon  Buying  Rate  on  March  31, 
1999  of  $1.61  for  one  pound)  in  aggregate  principal 
amount  outstanding  of  4.25%  exchangeable  bonds 
that  mature  in  2008.  These  bonds  are  exchangeable 
on  or  prior  to  February  8,  2008,  at  the  option  of  the 
holder,  into  common  stock  of  National  Grid.  Should 
bondholders  exchange  their  bonds  prior  to 
maturity.  National  Grid  may  issue  up  to  110  million 
additional  shares  of  common  stock.  This  would  not 
be  included  in  the  Aggregate  Limitation  or  the 
Equity  Limitation. 


Stock  Exchange  on  the  day  before 
closing  of  the  sale  or  issuance. 

(2)  Employee  Benefit  Plans 

In  addition  to  other  general  corporate 
purposes,  the  ordinary  shares  will  be 
used  to  fund  employee  benefit  plans.  In 
addition  to  existing  plans,^  National 
Grid  intends  to  issue  ordinary  shares  to 
U.S.  employees,  following 
consummation  of  the  Merger,  through 
the  introduction  of  the  National  Grid 
U.S.  Employee  Stock  Purchase  Plan  (the 
"U.S.  Plan").  The  U.S.  Plan,  which  is 
designed  to  qualify  imder  Section  423  of 
the  U.S.  Internal  Revenue  Code  of  1986, 
will  enable  U.S.  employees  to  receive 
awards  of  National  Grid  shares. 
Following  consimimation  of  the  Merger. 
National  Grid  may  wish  to  adopt  other 
plans  to  give  investment  opportunities, 
to  provide  retirement  benefits,  to 
facilitate  deferral  of  compensation 
opportunities,  and  to  motivate  and 
retain  key  executives  and  other 
employees  ("New  Plans").  National  Grid 
requests  authority  to  issue  ordinary 
shares  to  employees  imder  the  existing 
plans,  the  U.S.  Plan  and  such  additional 
plans  (collectively,  "Plans")  that  may  be 
developed  for  the  purposes  stated 
above.  All  shares  issued  under  the  Plans 
will  be  subject  to  the  Equity  Limitation. 
Securities  issued  by  National  Grid 
imder  the  Plans  will  be  valued,  if 
ordinary  shares,  at  market  value  based 
on  the  closing  price  on  the  London 
Stock  Exchange  on  the  day  before  the 
award.  Securities  issued  by  National 
Grid  to  a  plan  that  are  not  ordinary 
shares  will  be  valued  based  on  a 
reasonable  and  consistent  method 
applied  at  the  time  of  the  award. 


■  National  Grid  currently  maintains  three 
employee  benefit  plans  under  which  its  employees 
may  acquire  equity  interests  in  the  company  as  part 
of  their  compensation.  The  first  is  the  National  Grid 
1990  Savings  Related  Share  Option  Scheme,  under 
which  National  Grid  offers  staff  who  take  out 
special  savings  contracts  the  opportunity  to 
purchase  National  Grid  shares  at  a  discount.  The 
second  is  The  National  Grid  Executive  Share 
Option  Scheme  1990  which  is  an  executive  share 
option  plan  for  its  senior  executives.  Share  options 
have  been  granted  to  over  120  senior  executives 
under  this  plan  to  a  maximum  aggregate  level  of 
four  times  base  salary  for  executive  directors  and 
lower  levels  for  other  participants.  Under  the  plan, 
options  may  be  exercised  after  they  have  been  held 
for  a  minimum  period  of  three  years  provided  that 
financial  performance  targets  have  been  achieved. 
The  third  plan.  The  National  Grid  Share  Match  Plan 
1996,  requires  executive  directors  of  NGG  to  invest 
25%  of  their  annual  bonuses,  net  of  income  tax,  in 
NGG  shares.  Provided  these  shares  are  held  for  a 
minimum  of  three  years,  the  company  will  provide 
additional  shares  equal  to  the  pre-tax  equivalent  of 
the  investment  by  the  director.  A  small  number  of 
other  senior  executives  may  also,  but  are  not 
required  to.  parti'jpate  in  the  share  match. 
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b.  Preferred  Securities 

National  Grid  proposes  to  issue 
preferred  securities  from  time  to  time 
during  the  Authorization  Period.  The 
aggregate  outstanding  amount  of 
preferred  securities  would  not  exceed 
$100  million.  Any  issuance  of  preferred 
securities  would  have  dividend  rates  or 
methods  of  determining  dividend  rates, 
redemption  provisions,  conversion  or 
put  terms  and  other  terms  and 
conditions  as  National  Grid  may 
determine  at  the  time  of  issuance; 
provided,  however,  that  the  dividend 
rate  on  any  preferred  security  of 
National  Grid,  when  issued,  will  not 
exceed  500  basis  points  over  that  for 
comparable  term  U.S.  treasury  securities 
or  govenmient  benchmark  for  the 
currency  in  which  the  preferred  security 
is  denominated. 

c.  Debt 

National  Grid  proposes  to  issue  debt 
securities  during  the  Authorization 
Period.  These  sectuities  may  include 
bank  debt  obligations,  commercial 
paper,  and  convertible  and 
nonconvertible  bonds.  Subject  to  the 
following  conditions,  any  issuance  of 
debt  securities  would  have  the 
designation,  aggregate  principal  amount, 
maturity,  interest  rate(s)  or  method  of 
determining  interest  rate(s),  terms  of 
payment  of  interest,  redemption 
provisions,  non-refunding  provisions, 
sinking  fund  terms,  conversion  or  put 
terms  and  other  terms  and  conditions  as 
are  deemed  appropriate  at  the  time  of 
issuance.  In  addition  to  the  Aggregate 
Limitation,  a^regate  outstanding 
amounts  during  the  Authorization 
Period  of  any  type  of  debt  securities 
issued  by  National  Grid  would  be 
furthw  subject  to  the  specific  limitation 
described  below: 


Type  of  debt 

Amount 
(biHion) 

Bank  Debt 

$3.0 

Conunerciai  Paper 

3.0 

Convertible  Bonds 

1.0 

Nonconvertibte  Bonds  

3.0 

The  interest  rate  on  debt  financing  of 
National  Grid  will  not  exceed  300  basis 
points  over  that  for  comparable  term 
U.S.  treasury  securities  or  government 
benchmark  for  the  currency  in  which 
the  debt  is  denominated.  The  matimty 
of  any  debt  security  will  not  exceed  £^ 
years. 

Parent-level  debt  may  be  issued  for 
the  acquisition,  retirement  or 
redemption  of  securities  issued  by 
National  Grid  or  the  U.S.  Subsidiaries, 
and  for  necessary  and  urgent  general 
and  corporate  purposes,  including  the 


servicing  of  the  Merger-Related  Debt, 
the  financing  of  capital  expenditures, 
the  financing  of  working  capital 
requirements,  and  other  lawful  general 
corporate  purposes. 

d.  Interest  Rate  Management  Devices 

.  In  order  to  protect  the  National  Grid 
System  fitim  adverse  interest  rate 
movements,  the  interest  rate  on  the  debt 
portfolio  is  managed  through  the  use  of 
fixed-rate  debt,  combined  with  interest 
rate  swaps,  options  and  option-related 
instruments  with  a  view  to  maintaining 
a  significant  proportion  of  fixed  rates 
over  the  medium  term.  National  Grid 
states  that  these  transactions  will  meet 
the  criteria  established  by  the  Financial 
Accoimting  Standards  Board  in  order  to 
qualify  for  hedge  accounting  treatment 
or  will  so  qualify  under  generally 
accepted  accounting  principles  in  the 
United  Kingdom. 

e.  Guarantees 

National  Grid  requests  authorization 
to  enter  into  guarantees,  obtain  letters  of 
credit,  enter  into  guaranty-type  expense 
agreements  or  other  credit  support 
arrangements  ("Guarantees")  with 
respect  to  the  obligations  of  the  U.S. 
Subsidiary  Companies  as  may  be 
appropriate  to  enable  these  system 
companies  to  carry  on  their  respective 
authorized  or  permitted  businesses. 
This  credit  support  may  be  in  the  form 
of  committed  bank  lines  of  credit. 
Guarantees  entered  into  by  National 
Grid  would  not  be  subject  to  the 
Aggregate  Limitation,  but  instead  would 
be  subject  to  a  separate  $2  billion  limit 
("NGG  Guarantee  Limitation"),  based  on 
the  amount  at  risk. 

2.  U.S.  Subsidiary  Financings 

a.  Existing  Financing  Authority 

NEES  and  certain  of  its  subsidiaries 
are  currently  authorized  under  various 
Commission  orders  to  engage  in  certain 
financing  transactions  ("Existing 
Financing  Authority").  Applicants 
request  that  the  Commission  extend  the 
term  of  the  Existing  Financing  Authority 
through  the  Authorization  Period.  The 
orders  are  described  below. 

By  order  dated  October  29, 1997 
(HCAR  No.  26768),  the  Commission 
authorized  Massachusetts  Electric 
Company,  Nantucket  Electric  Company, 
Nantucket  Electric  Company, 
Narragansett  Electric  Company,  New 
England  Hydro-Transmission  Electric 
Co.,  Inc.,  New  England  Power  Company 
and  New  England  Power  Service 
Company  (collectively,  the  "Borrowing 
Companies")  to  participate  in  the  NEES 
money  pool  ("Money  Pool")  and  to 
issue  and  sell  commercial  paper  and 


short-term,  all  through  October  31, 
2001.  The  Borrowing  Companies  were 
authorized  to  borrow  money  and/or 
issue  commercial  paper  up  to  the 
following  amoimts:  $150  million  for 
Massachusetts  Electric  Company,  $5 
million  for  Nantucket  Electric  Company, 
$100  million  for  Narragansett  Electric 
Company,  25  million  for  New  England 
Hydro-Transmission  Electric  Co.,  Inc., 
$375  million  for  New  England  Power 
Company  and  $12  million  for  New 
England  Power  Service  Company.  By 
order  dated  June  2, 1998  (HCAR  No. 
26881),  the  Commission  increased  the 
limits  on  short-term  borrowings  by  New 
England  Power  Company  from  $375 
million  to  $750  million. 

By  order  dated  October  9, 1996 
(HCAR  No.  26589),  the  Commission 
authorized  NEES  to  issue  and  sell  short- 
term  notes  in  a  principal  amount  of  up 
to  $100  million  at  any  one  time 
outstanding  through  October  31,  2001. 
This  authority  was  amended  by  order 
dated  December  10, 1997  (HCAR  No. 
26793).  which  authorized  NEES  to 
borrow  up  to  $500  million.  By  orders 
dated  March  25, 1998  and  November  18, 
1998  (HCAR  Nos.  26849  and  26942), 
NEES  was  also  authorized  to  issue  up  to 
two  million  shares  of  its  common  stock, 
through  December  31,  2002,  which 
would  be  used  to  acquire  the  stock  or 
assets  of  one  or  more  "energy-related 
companies."  within  the  meaning  of  rule 
58. 

In  addition  to  the  request  for  an 
extension  through  the  Authorization 
Period  of  the  authority  granted  in  these 
orders.  Applicants  request  an  extension 
throu^  the  Authorization  Period  of  the 
authority  granted  in  two  other  orders. 
Under  one  order,  dated  January  27, 1999 
(HCAR  No.  26969).  NEES  was 
authorized  to  invest  up  to  $50  million 
in  one  or  more  new  special  purpose 
subsidiaries  that  will  acquire  interests 
in  office  and  warehouse  space  that 
would  be  leased  to  associate  companies. 
Further,  New  England  Power  Company 
was  authorized  by  order  dated 
September  25, 1998  (HCAR  No.  26918), 
to  repurchase  up  to  five  million  shares 
of  its  common  stock  from  NEES  through 
December  31, 2000. 

b.  Intrasystem  Non-Money  Pool 
Financing 

Each  of  the  Intermediate  Companies 
and  NEES  request  authority  to  issue  and 
sell  securities  to,  and  to  acquire 
securities  bom,  its  immediate  parent 
and  subsidiary  companies,  respectively. 
In  addition,  each  of  the  Intermediate 
Companies  and  NEES  request  authority 
to  provide  Guaranties  to  its  direct  and 
indirect  subsidiaries.  In  no  case  would 
NEES  or  any  Intermediate  Company 
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borrow,  or  receive  any  extension  of 
credit  or  indemnity  from  any  of  its 
subsidiaries.  Securities  issuances  by 
NEES  will  be  limited  to  issuances 
permitted  by  the  Existing  Financing 
Authority,  as  such  authority  may  be 
extended  through  the  Authorization 
Period  by  the  order  requested  in  this 
filing.  Guaranties  issued  by  NEES  on 
behalf  of  a  NEES  subsidiary  would  not 
in  the  aggregate  exceed  $500  million 
("NEES  Guarantee  Limitation"),  based 
on  the  amoimt  at  risk.  Further,  each 
NEES  nonutility  subsidiary  requests 
authority  to  provide  Guaranties  on 
behalf  of  any  other  NEES  nonutility 
subsidiary,  to  the  extent  not  exempt 
under  rule  45. 

c.  Money  Pool 

National  Grid  requests  authority  to 
substitute  Holdings,  the  successor  to 
NEES,  as  an  investor  in  the  Money  Pool. 
In  addition.  Applicants  request 
authority  for  National  Grid,  any 
Intermediate  Company,  and  any  newly 
formed  or  acquired  or  current 
nonparticipating  NEES  Subsidiary  to 
participate  in  the  Money  Pool  as  lenders 
only. 

3.  Payment  of  Dividends  Out  of  Capital 
or  Unearned  Suqjius 

National  Grid  and  NEES  will  accoimt 
for  the  Merger  using  the  purchase 
method  of  accounting.  Under  this 
method  of  accoimting,  the  Merger  will 
give  rise  to  a  substantial  level  of 
goodwill  which,  in  accordance  with  the 
Commission's  Staff  Accounting  Bulletin 
No.  54,  Topic  5J  ("Staff  Accounting 
Bulletin"),  wall  be  "pushed  down"  to 
the  NEES  Subsidiaries  and  reflected  as 
additional  paid-in-capital  in  their 
financial  statements.  In  addition,  as  a 
result  of  the  push  down  of  the  goodwill, 
the  retained  earnings  of  NEES  and  the 
NEES  Subsidiaries  will  be  effectively 
reset  to  zero  as  if  they  were  new 
companies,  with  the  balance  being 
reflected  in  paid-in  capital. 
Accordingly,  Applicants  request 
authorization  to  pay  dividends  out  of 
the  additional  paid-in-capital  account 
up  to  the  amoimt  of  NEES  Subsidiaries' 
aggregate  retained  earnings  just  prior  to 
the  Merger  and  out  of  earnings  before 
the  amortization  of  the  goodwill  after 
the  Merger. 

4.  Approval  of  New  Tax  Allocation 
Agreement 

Applicants  request  approval  of  an 
agreement  for  the  allocation  of 
consolidated  tax  among  National  Grid 
General  Partnership  and  the  NEES 
Group  post-Merger  (the  "Tax  Allocation 
Agreement").  Approval  is  necessary 
because  the  Tax  Allocation  Agreement 


provides  for  the  retention  by  National 
Grid  General  Partnership  of  certain 
payments  for  tax  losses  that  it  has 
incurred  solely  in  connection  with 
acquisition-related  debt,  rather  than  the 
allocation  of  these  losses  to  subsidiary 
companies  without  payment  as  would 
otherwise  be  required  by  rule  45(c)(5). 

5.  Changes  in  Capital  Stock  of 
Subsidiaries 

Applicants  state  that  the  portion  of  an 
individual  U.S.  Subsidiary's  aggregate 
financing  to  be  effected  through  the  sale 
of  equity  securities  to  its  immediate 
parent  during  the  Authorization  Period 
may  in  some  cases  exceed  the  then 
authorized  capital  stock  of  the  U.S. 
Subsidiary.  In  addition,  the  U.S. 
Subsidiary  may  choose  to  use  other 
forms  of  capital  securities.^  Each  U.S. 
Subsidiary  requests  authority  to 
increase  the  amoimt  or  change  the  terms 
of  any  of  its  authorized  capital 
securities,  without  additional 
Commission  approval,  as  needed  to 
accommodate  the  sale  of  additional 
equity.  1°  The  terms  that  may  be  changed 
include  dividend  rates,  conversion  rates 
and  dates,  and  expiration  dates.  These 
proposed  changes  to  the  terms  of  and 
increases  in  the  amoimts  of  capital 
securities  affect  only  the  maimer  in 
which  financing  is  conducted  by  the 
U.S.  Subsidiaries  and  will  not  alter  the 
terms  of  limits  proposed  in  the 
application  or  those  of  the  Existing 
Financing  Authority. 

6.  Financing  Entities 

Applicants  seek  authority  for  National 
Grid  and  the  U.S.  Subsidiary  Companies 
to  organize  and  acquire  interests  in  new 
corporations,  trusts,  partnerships  or 
other  entities  ("Financing  Entities") 
created  for  the  purpose  of  facilitating 
financings  through  their  issuance  to 
third  parties  of  securities  authorized 
under  this  filing  or  issued  imder  an 
applicable  exemption.  Applicants  also 
request  authority  for  these  financing 
entities  to  issue  these  securities  to  third 
parties  in  the  event  these  issuances  are 
not  exempt  under  rule  52.  In  addition, 
Applicemts  request  authority  for  the 
financing  entities  to  transfer  the 
proceeds  of  the  financing  to  National 
Grid  or  any  of  the  U.S.  Subsidiaries. 
Applicants  also  request  authority  for  the 
parent  of  a  financing  entity  to  provide 


Guarantees  with  respect  to  that 
financing  entity's  obligations  in 
connection  widi  the  securities  it  issues. 
Any  amounts  issued  by  such  financing 
entities  to  third  parties  under  this 
authorization  will  be  included  in  the 
Aggregate  Limitation.  However,  the 
underlying  debt  incurred  to  transfer  the 
proceeds  of  those  securities  would  not 
be  included  in  the  Aggregate  Limitation 
and  the  parent  Guarantee  of  those" 
securities  would  not  be  included  in  the 
NGG  Guarantee  Limitation  of  the  NEES 
Guarantee  Limitation. 

7.  EWG/FUCO-related  Financing 

As  a  general  matter,  National  Grid 
intends  to  fund  its  FUCO  activities  at 
the  level  of  its  first-tier  subsidiary. 
National  Grid  Holdings  Ltd  ("UK 
Holdings"),  under  which  National  Grid 
subsidiaries  other  than  the  U.S. 
Subsidiaries  will  be  segregated." 
However,  under  certain  circiunstances, 
it  may  be  desirable  from  time  to  time  for 
National  Grid  to  provide  some 
investment  capital  or  credit  support  for 
FUCO  acquisitions  or  operations.  To 
that  end.  National  Grid  is  seeking 
authority  to  fiance  EWG  and  FUCO 
investments  and  operations  in  an 
aggregate  amount  of  up  to  fifty  percent 
of  its  consolidated  retained  earnings  at 
any  one  time  outstanding  during  the 
Authorization  Period. '^ 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  99-27184  Filed  10-18-99;  8:45  am) 

BtLUNG  CODE  8010-01-M 


DEPARTMENT  OF  STATE 
[Public  Notice  31 38] 

Office  of  the  Deputy  Assistant 
Secretary  for  Energy,  Sanctions,  and 
Commodities;  Receipt  of  Application 
for  a  Presidential  Permtt  for  Pipeline 
Facilities  To  Be  Constructed  and 
Maintained  on  the  Border  of  the  United 
States 

agency:  Department  of  State. 
SUMMARY:  The  Department  of  State  has 
received  an  application  from  City  of 
Suma.s,  Washington  requesting  a 
Presidential  permit,  pursuant  to 
Executive  Older  11423  of  August  16. 


^  As  noted  above,  these  securities  include 
common  stock,  preferred  stock,  other  preferred 
securities,  options  and/or  warrants  convertible  into 
common  or  preferred  stock,  rights,  and  similar 
securities. 

'"Applicants  request  that  the  Commission 
reserve  jurisdiction  over  changes  to  the  capital 
stock  of  any  U.S.  Subsidiary  that  is  not  wholly- 
owned  directly  or  indirectly  by  National  Grid. 


i<  In  the  Merger  Filing,  National  Grid  and  NEES 
have  asked  that  National  Grid's  investments  in  UK 
Holdings,  which  vtrill  claim  status  as  a  FUCO  under 
rule  53.  not  be  counted  in  the  determination  of 
"aggregate  investment"  as  defined  in  the  rule. 

12  Applicants  state  that  National  Grid  caimot  fiilly 
comply  with  some  of  the  technical  requirements  of 
rule  S3(a). 
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1968,  as  amended  by  Executive  Order 
12847  of  May  17, 1993,  authorizing  City 
of  Sumas  to  construct  and  maintain  a 
pipeline  to  establish  an  intertie  between 
the  mimicipal  water  systems  of  the  City 
of  Sumas,  Washington  and  the  City  of 
Abbotsford,  British  Columbia,  Canada. 
The  project  consists  of  one  12-inch 
diameter  pipeline  of  approximately  20 
feet  in  length  crossing  the  International 
Boimdary  between  the  United  States 
and  Canada.  This  application  is  a 
revision  of  the  City  of  Siunas 
application  of  April  22, 1999. 
DATES:  Interested  parties  are  invited  to 
submit,  in  duplicate,  comments  relative 
to  this  proposal  on  or  before  November 
15. 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Memler,  Energy  Producer 
Country  Affairs,  Office  of  International 
Energy  &  Conmiodity  Policy, 
Department  of  State,  Washington,  D.C., 
20520.  (202)  647-4557. 
Steve  Gallogly, 

Director,  Office  of  International  Energy  6- 
Commodity  Policy,  Department  of  State. 

(FR  Doc.  99-27290  Filed  10-18-99;  8:45  am] 
MUJNG  CODE  «710-a7-U 


DEPARTMENT  OF  TRANSPORTATION 

OfflM  of  ttM  Sacretary 

NoUca  of  Applicationa  for  Certificates 
of  Public  Convanlanca  and  Necaasity 
and  Foreign  Air  Carrier  Parmita  RIad 
Under  Subpart  Q  During  the  Weelt 
Ending  October  8, 1999 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers,  Conforming  Applications  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-99-6319. 

Date  Filed:  October  5,  1999. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  November  2, 1999. 

Description:  Application  of  Northwest 
Airlines,  Inc.  pursuant  to  49  U.S.C. 
Section  41102  and  Subpart  Q  of  the 
Department's  Rules  of  Practice,  applies 
to  amend  its  Experimental  Certificate  of 


Public  Convenience  and  Necessity  for 
Route  564  (U.S.-Mexico)  to  incorporate 
all  of  its  currentiy-held  U.S.-Mexico 
exemption  authority. 

Docket  Number:  OST-99-5868. 

Date  Filed:  October  7, 1999. 

Due  Date  or  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  November  4, 1999. 

Description:  Application  of 
Continental  Airlines,  Inc.,  pursuant  to 
49  U.S.C.  Section  41102  and  Subpart  Q, 
amending  its  June  21, 1999,  application 
for  renewal  and  amendment  of  its  Route 
561  certificate  authority  to  request 
incorporation  of  its  currentiy-held  U.S.- 
Mexico exemption  authority  granted 
pursuant  to  its  codeshare  arrangements 
with  Northwest  and  Alaska  and  to 
withdraw  its  request  that  the 
Department  restore  its  San  Diego- 
Mexico  City/Toluca  certificate 
authority. 
Dorothy  W.  Walker, 
Federal  Register  Liaison. 
[FR  Doc.  9^27238  Filed  10-18-99;  8:45  ami 

BILUNQ  CODE  481 0-S2-M 


DEPARTIMENT  OF  TRANSPORTATION 

Coast  Guard 
[CGD09-99-0e0] 

Great  Laiies  Regional  Waterwaya 
■Management  Forum  Meeting 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Great  Lakes  regional 
waterways  management  forum  will  hold 
a  meeting  to  discuss  various  waterways 
management  issues.  Agenda  items  will 
include  progress  reports  from 
subcommittees  on  Communications, 
Outreach,  and  Navigation;  reports  from 
forum  members  on  Cargo  Sweeping 
Enforcement,  Salvage  Plans,  and 
Waterway  User  Conflicts,  and 
discussions  about  the  agenda  for  the 
next  meeting.  The  meeting  will  be  open 
to  the  public. 

DATES:  The  meeting  will  be  held 
October  20, 1999  from  1  p.m.  to  4  p.m. 
COMMENTS:  Comments  or  written 
material  must  be  received  on  or  before 
October  19, 1999  to  be  considered 
during  the  meeting.  Comments  received 
after  this  date  may  be  considered  at  a 
later  time.  Any  written  comments  and 
materials  received  may  be  reviewed  by 
the  public  at  Commander(map),  Ninth 
Coast  Guard  District,  1240  E.  9th  Street, 
Room  2069,  Cleveland,  OH  44199-2060. 
ADDRESSES:  The  meeting  will  be  held  in 
the  U.S.  Coast  Guard  Club  located  on 
the  U.S.  Coast  Guard  Moorings,  1055 


East  Ninth  Street,  Cleveland,  Ohio. 
Persons  with  disabilities  requiring 
assistance  to  attend  this  meeting  should 
contact  CDR  Patrick  Gerrity  at  (216) 
902-6049.  Comments  shotild  be 
submitted  to  Commander(map),  Ninth 
Coast  Guard  District.  1240  E.  9th  Street, 
Cleveland,  OH  44199-2060.    " 
FOR  FURTHER  INFORMATION  CONTACT:  CDR 
Patrick  Gerrity  (map)>  Ninth  Coast 
Guard  Distiict,  1240  E.  9th  Sti^t, 
Cleveland,  OH  44199-2060,  telephone 
(216) 902-6049. 

Dated:  October  6. 1999. 
James  D.  Hull, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 

Ninth  Coast  Guard  District. 

[FR  Doc.  99-27237  Filed  10-18-99;  8:45  am) 

BILLING  CODE  4»10-1S-«I 


DEPARTMENT  OF  TRANSPORTATION 

Coaat  Guard 

[CGD&-99-0S9] 

Houston  Gaivaaton  Navigation  Safety 
Adviaory  Committee  IMeeting 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Houston/Galveston 
Navigation  Safety  Advisory  Committee 
(HOGANSAC)  will  meet  to  discuss  the 
Coast  Guard's  proposed  Ports  and ' 
Waterways  Safety  Assessment  study  of 
the  Houston/Galveston  area.  The 
meeting  will  be  open  to  the  public. 
DATES:  The  meeting  of  HOGANSAC  will 
be  held  on  Tuesday,  November  23, 1999 
&t)m  10  a.m.  to  approximately  11:30 
p.m.  The  meeting  may  adjourn  early  if 
all  business  is  finished.  Members  of  the 
public  may  present  written  or  oral 
statements  at  the  meeting. 
ADDRESSES:  The  HOGANSAC  meeting 
will  be  held  in  the  conference  room  of 
die  Houston  Pilots'  Office,  8150  Soutii 
Loop  East,  Houston,  Texas. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  Wayne  Gusman,  Executive 
Director  of  HOGANSAC,  telephone 
(713)  671-5199,  or  Commander  Peter 
Simons,  Executive  Secretary  of 
HOGANSAC,  telephone  (713)  671-5164. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2. 

Agenda  of  the  Meeting 

Houston/Galveston  Navigation  Safety 
Advisory  Committee  (HOGANSAC).  The 
tentative  agenda  includes  the  following: 

(1)  Opening  remarks  by  the 
Committee  Sponsor  (RADM  Pluta), 
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Executive  Director  {CAPT  Gusman)  and 
chainnan  (Tim  Leitzell). 

(2)  Approval  of  the  September  9, 1999 
minutes. 

(3)  New  business.  Presentation  on 
Ports  and  Waterways  Safety  Assessment 

Procedural 

This  meeting  is  open  to  the  public. 
Please  note  that  the  meeting  may 
adjourn  early  if  all  business  is  finished. 
Members  of  the  public  may  make  oral 
presentations  during  the  meeting.  This 
meeting  is  in  addition  to,  and  wiU  not 
affect  the  date  of  the  Committee's  next 
regularly  scheduled  meeting,  Thursday, 
January  27,  2000. 

Information  on  Serrices  for  the 
Handicapped 

For  information  on  facilities  or 
services  for  the  handicapped  or  to 
request  special  assistance  at  the 
meetings,  contact  the  Executive 
Secretary  as  soon  as  possible. 

Dated:  October  1, 1999. 
Paul  J.  Pluta, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 

Eighth  Coast  Guard  District. 

(FR  Doc.  99-27236  Filed  10-18-99;  8:45  am] 

BILUNQ  CODE  4aiO-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

FMeral  Aviation  Administration 

Additional  Airship  Design  Standards 
To  Allow  13-Passenger  Capacity 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  availability  of 
additional  design  standards. 

SUMMARY:  This  notice  aimounces  the 
availability  of  additional  Airship  Design 
Standards  to  allow  increasing  the 
Skyship  600  passenger  capacity  from  9 
to  13  passengers. 

Discussion 

The  Federal  Aviation  Administration 
(FAA)  has  received  an  application  to 
amend  the  type  certificate  (TC)  of  the 
Skyship  600  to  increase  the  maximum 
passenger  capacity  from  9  to  13.  The 
regulatory  basis  for  the  original  Skyship 
600  TC  is  FAA-P-8110-2,  "Airship 
Design  Criteria  (ADC)."  The  ADC 
established  a  level  of  safety  for  airships 
equivalent  to  Title  14  Code  of  Federal 
Regulations  (14  CFR)  part  23  Normal 
Category  Airplanes,  thereby  limiting 
airships  to  nine  passengers.  Therefore, 
additional  airworthiness  criteria  are 
required  to  increase  the  maximum 
ntunber  of  passengers  above  the  nine- 
passenger  limit. 


AC  21.17-lA,  Change  1,  "Type 
Certification — ^Airships,"  describes  two 
acceptable  criteria  for  the  type 
certification  of  airships.  The  two  criteria 
provide  acceptable  means,  but  not  the 
only  means,  for  showing  compliance  to 
14  CFR  part  21,  §  21.17(b).  The  ADC 
provides  one  of  the  acceptable  criteria. 
If  the  ADC  airworthiness  criteria  are 
inadequate  or  inappropriate  for  type 
certification  due  to  an  airship's  unique 
design  or  design  features,  AC  21. 17-1  A, 
in  accordance  with  14  CFR  §  21.17(b), 
allows  for  other  criteria  to  be  developed. 
The  FAA  must  approve  these  other 
criteria. 

The  applicant  has  proposed  criteria, 
in  addition  to  the  ADC,  to  allow  13- 
passenger  capacity.  The  additional 
criteria  are  the  same  criteria  issued  by 
the  British  Civil  Aviation  Authority  for 
13-passenger  Skyship  600  operations  in 
the  United  Kingdom.  The  FAA  agrees 
that  the  additional  criteria  provide  an 
acceptable  level  of  safety  by  requiring 
additional  emergency  exits.  The 
additional  criteria  is  similar  to  that  of  14 
CFR  part  23,  §  23.807(d){l)(i),  which 
establishes  emergency  exit  requirements 
for  commuter  category  airplanes  with 
up  to  15  passengers. 

The  FAA  has  approved  the  additional 
criteria  specifically  for  the  passenger 
seating  increase  for  the  Skyship  600. 
The  additional  criteria  would  not 
necessarily  be  adequate  or  appropriate 
for  a  similar  capacity  increase  on  an 
airship  of  different  type  design. 

How  To  Obtain  Copies 

A  copy  of  the  Skyship  600  13- 
passenger  criteria  may  be  obtained  from 
the  FAA,  Small  Airplane  Directorate, 
Attention:  Ms.  Terre  Flynn,  ACE-111, 
DOT  Building.  Room  301,  901  Locust, 
Kansas  City,  MO  64106-2641. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Reyer,  Aerospace  Engineer, 
Regulations  and  Policy  Branch,  FAA, 
Small  Airplane  Directorate;  telephone 
number  (816)  329-4131. 

Issued  in  Kansas  City,  Missouri,  on 
October  7, 1999. 
Midiael  K.  Dahl. 

Acting  Manager.  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  99-27285  Filed  10-18-99;  8:45  am) 

MLLMG  CODE  4»10-1»-^ 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Policy  Regarding  Risk  Analysis  for 
Airport  Proposals  Involving  Federal 
Aid 

agency:  Federal  Aviation 
Administration  (FAA);  DOT. 
ACTION:  Notice  of  interim  policy;  request 
for  comments. 

SUMMARY:  This  notice  announces  the 
issuance  of  an  interim  policy 
establishing  procedures  to  help 
proponents  identify  and  analyze  the 
principal  risks  related  to  the  feasibility 
of  certain  airport  development 
proposals  for  which  Federal  aid  may  be 
requested.  Risk  analysis  is  typically 
eligible  for  Federal  aid  when  conducted 
in  conjunction  with,  or  in  anticipation 
of,  airport  master  and  system  planning 
studies.  This  interim  policy  describes 
the  t)rpes  of  proposals  for  which  risk 
analysis  is  warranted  and  the  analytical 
procediu^s  that  are  typically  involved. 
The  primary  purpose  of  the  policy  is  to 
ensure  that  proponents  are  informed 
early  in  the  planning  process  about    « 
certain  risks  involving  the  financial 
feasibility  of  development,  so  that  they 
can  make  appropriate  adjustments.  An 
interim  policy  is  being  issued  in  lieu  of 
a  proposed  policy  to  help  ensiu^  that 
development  proposals  currently  being 
planned  are  handled  in  a  consistent 
manner.  In  formulating  this  interim 
policy,  the  FAA  has  considered  and 
recognized  the  analytical  practices 
cturently  accepted  and  in  use  as 
producing  reasonable  residts.  This 
policy  does  not  intend  to  disturb  those 
practices,  but  rather  to  apply  them 
imiformly.  This  interim  policy  may  be 
revised  prior  to  issuance  of  a  final 
policy  pursuant  to  comments  received. 
DATES:  Comments  must  be  submitted  on 
or  before  December  20, 1999.  Late  filed 
comments  will  be  considered  to  the 
extent  possible. 

ADDRESSES:  All  comments  concerning 
this  proposed  policy  must  be  delivered 
or  mailed  to  Larry  Kieman,  Manager. 
Airport  Capacity  Branch,  Federal 
Aviation  Administration,  Room  623, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Kieman,  Manager  (APP-410), 
(202)  267-8784,  Airport  Capacity 
Branch,  National  Planning  Division, 
Office  of  Airport  Planning  and 
Programming,  Federal  Aviation 
Administration,  Room  623,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 
SUPPLEMENTARY  INFORMATION: 
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Background 

Airport  development  is  primarily  a 
local  or  state  responsibility,  but  the 
Federal  government  often  provides 
substantial  financial  aid  for  planning 
and  developing  airports  listed  in  the 
National  Plan  of  Integrated  Airport 
Systems  (NPIAS).  Federal  aid  currently 
accounts  for  about  V*  of  the  total  public 
investment  in  airports.  The  Federal 
government  typic^y  pays  90%  of  the 
cost  of  eligible  planning  studies,  in 
order  to  encourage  the  development  of 
a  safe  and  efficient  airport  system  and 
to  help  local  officials  make  well- 
infoimed  decisions. 

The  FAA  maintains  guidance  for  the 
content  of  typical  planning  studies. 
However,  some  airport  development 
proposals  warrant  additional,  more 
detailed  risk  analysis  during  the 
planning  phase  because  of  die  size  of 
the  investment  and  imcertainty  whether 
future  activity  will  achieve  forecast 
levels.  The  potential  consequences  of  a 
shortfall  in  activity  includes  a 
corresponding  reduction  in  airport 
revenues.  If  the  ability  to  generate 
adequate  revenues  cannot  be 
demonstrated  in  a  convincing  manner,  a 
project  may  be  considered  too  risky  to 
permit  financing  with  revenue  bonds  or 
other  forms  of  debt  financing,  which 
plan  an  essential  role  in  most  large 
projects.  Inadequate  revenues  could  also 
result  in  a  requirement  for  an  operating 
subsidy  from  the  general  fund  of  the 
local  sponsoring  agency. 

A  proposal  should  usually  be 
subjected  to  detailed  risk  analysis  if  it 
involves  an  eventual  total  investment 
(Federal,  State  and  local)  of  $25  million 
or  more  and  has  one  or  more  of  the 
following  characteristics: 

1.  The  traffic  forecast  that  warrants 
the  proposal  involves  a  substantial 
change  in  or  reallocation  of  the  local 
traffic  trend. 

2.  The  proposal  would  compete  with 
other  airport  facilities  for  a  substantial 
portion  of  its  traffic.  (Examples  would 
include  the  establishment  of  passenger 
and  cargo  transfer  facilities  and  aircraft 
maintenance  centers  that  are  intended 
to  attract  business  that  woidd  otherwise 
take  place  at  another  airport). 

3.  A  substantial  financial  commitment 
is  required  long  in  advance  of  full 
utilization  of  the  airport.  (An  example 
would  be  land  banking  for  a  major  new 
airport). 

4.  The  proposal  is  intended  to  serve 
a  technology  or  innovation  that  has  not 
yet  been  widely  accepted  and 
implemented.  (Examples  would  include 
airports  to  serve  futiire  supersonic 
transports  or  tilt  rotor  aircraft). 

5.  The  anticipated  cost  of  the  proposal 
is  considerably  higher  than  for 


proposals  providing  similar  capacity  at 
other  locations.  (An  example  would  be 
an  off-shore  airport  built  on  an  artificial 
island). 

6.  The  proposal  does  not  enjoy  strong 
support  from  the  segment  of  air 
transportation  that  it  is  intended  to 
serve.  (Examples  would  be  a  remote 
transfer  airport  or  a  new  cargo  airport 
without  firm  financial  commitments 
from  the  prospective  users). 

7.  The  unplementation  of  the  proposal 
is  dependent  on  the  availability  of 
substantial  Federal  aid.  (An  example 
woiUd  be  a  supplemental  air  carrier 
airport  with  little  near-term  potential  for 
generating  revenues  through  rents  and 
fees). 

8.  The  proposal  requires  close 
cooperation  by  a  number  of  public 
agencies  in  order  to  be  implemented. 
(An  example  would  be  a  new  regional 
airport  intended  to  replace  one  or  more 
existing  airports  or  that  is  expected  to 
provide  supplementary  capacity  to 
existing  airports). 

Application 

Proposals  that  are  considered 
potential  recipients  of  Federal  aid  for 
planning  and/or  development,  and 
which,  if  implemented,  involve  a  total 
cost  {Federal,  state,  and  local)  of  $25 
million  or  more,  will  be  screened  by 
FAA  to  determine  whether  detailed  risk 
analysis  is  warranted  as  a  part  of  the 
planning  process.  It  is  anticipated  that 
about  200  projects  will  be  screened 
annually  and  about  10  will  require 
detailed  analysis. 

Initial  Screening 

Proposals  will  be  screened  by  FAA 
Regional  Airports  Office  personnel  at 
the  earliest  possible  time  to  determine 
whether  special  attention  should  be 
given  to  elements  of  risk.  The  screening 
will  usually  be  conducted  in 
conjunction  with  the  initial  discussions 
between  the  FAA  and  the  project 
proponent.  In  addition  to  die  factors 
mentioned  above,  an  FAA  Regional 
Airports  Division  Manager  may  require 
a  detailed  risk  analysis  based  on  odier 
considerations  that,  in  the  Manager's 
judgment,  warrant  such  action.  The 
requirement  that  a  proposal  be  analyzed 
for  risk  does  not  constitute  an  approval 
or  disapproval  action.  It  simply 
highlights  specific  aspects  of  a  proposal 
that  should  receive  special  attention 
during  the  planning  process. 

Risk  Analjrsis 

Once  a  proposal  has  been 
recommended  for  analysis,  the  FAA 
Regional  Airports  Office  will  coordinate 
widi  the  proponent  to  ensure  that  an 
appropriate  analytical  process  is  used  to 


assess  the  risk  and  the  results  are 
disseminated  to  interested  parties.  An 
analysis  shotdd  be  tailored  to  the 
specific  characteristics  of  a  proposal, 
identifying  potential  risk  factors  and 
examining  dieir  significance.  The 
selection  and  implementation  of  an 
appropriate  analytical  process  is  the 
responsibility  of  the  proponent  of  the 
planning  study,  with  the  goal  of 
providing  a  frank  and  complete 
assessment  of  major  risks.  The  product 
should  be  a  report  that  is  both  easily 
understood  by  the  general  public  and 
consistent  with  expert  opinion  within 
the  aviation  community.  The  risk  will 
usually  be  analyzed  as  part  of  a  master 
or  system  planning  study,  although  the 
analysis  can  result  in  a  stand-alone 
study  and  report. 

Application  of  Results 

The  main  purpose  of  risk  analysis  is 
to  support  well-informed  development 
decisions.  Risk  analysis  should  begin  as 
soon  as  possible  after  conception  of  a 
major  project  and  is  ideally  conducted 
in  an  iterative  manner  that  is 
incorporated  into  the  overall  planning 
process.  Information  developed  by  the 
analysis  may  be  used  to  modify  the 
scope  of  the  project,  and  these  changes 
should  be  identified  and  implemented 
as  quickly  as  possible.  Changes  may 
affect  the  imderlying  purpose  of 
development,  activity  forecasts,  staging 
of  development,  scale  of  development 
and  proposed  financing. 

More  information  about  the  analytical 
process  is  included  in  Appendix  1. 

Appendix  1.  Analysis  Techniques 

The  possibility  that  activity  may  fall  short 
of  forecasts,  and  the  potential  financial 
consequences  of  such  a  shortfall,  are  often 
the  primary  issues  to  be  addressed. 

It  is  particularly  important  to  determine 
whether  a  project  is  intended  to  serve  the 
current  and  probable  future  local  demand  for 
air  transportation  at  a  single  airport  vnth  an 
effective  monopoly  position  (the  usual 
situation  that  tendis  to  involve  little  risk)  or 
if  it  is  intended  to  compete  with  other 
airports  for  traffic  that  may  be  speculative  (a 
situation  that  can  involve  substantial  risk  of 
failure).  The  risk  of  a  shortfall  in  activity  can 
be  estimated  through  sensitivity  analysis  that 
examines  the  assumptions  that  underlie  a 
forecast,  consultation  with  experts, 
comparison  to  forecasts  for  similar  proposals, 
if  any  are  available,  and  comparison  to 
regional  and  national  growth  projections. 

The  risk  involved  in  a  passenger 
enplanement  forecast  can  be  addressed  from 
a  number  of  perspectives; 

1 .  Examination  of  the  assumptions  that 
underlie  the  forecast,  and  comparison  to 
assumptions  for  official  FAA  forecasts. 

2.  Comparison  to  local,  regional,  and 
national  historical  data  and  trends. 

3.  Comparison  to  forecasts  of  local, 
regional,  and  national  aeronautical  activity 


Federal  Register / Vol.  64,  No.  201 /Tuesday,  October  19,  1999 /Notices 


56379 


and  information  available  from  the  FAA, 
state  aviation  agencies,  regional  planning 
organizations,  and  airframe  manufacturers. 

4.  Competrison  to  population  and 
emplojrment  projections  for  the  airport 
service  area. 

5.  Computation  of  per  capita  consumption 
of  air  travel  and  compstrison  to  the  historical 
trend  for  the  airport  service  area  and  the 
nation. 

6.  Discussion  of  the  forecast  with 
representatives  of  the  air  carriers  and  other 
segments  of  aviation  serving  the  area.  The 
opinion  of  all  carriers  should  be  given  due 
consideration,  particularly  if  the  proposal  is 
intended  to  promote  competition.  The 
opinion  of  incumbent  carriers  should  be 
weighed  against  the  probability  of  other 
carriers  to  serve  the  market. 

7.  Discussion  of  whether  the  proposal 
involves  traffic  currently  served  at  another 
airport  and,  if  so,  the  level  of  certainty  that 
traffic  will  be  transferred. 

8.  Examination  of  base  data,  principal 
assumptions,  and  forecasting  methodology  by 
a  panel  of  experts  convened  for  that  purpose. 
(This  could  include  peer  review  by  operators 
of  comparable  airports).  Cargo  forecasts  can 
be  addressed  by: 

1.  Examination  of  the  assumptions  that 
underlie  the  forecast. 

2.  Comparison  to  local,  regional,  and 
national  historical  data  and  trends. 

3.  Comparison  to  forecasts  by  metropolitan 
planning  and  state  aviation  agencies.  (The 
FAA  does  not  make  detailed  forecasts  of  air 
cargo.) 

4.  Comparison  to  forecasts  by  experts  and 
industry  leaders. 

5.  Examination  and  group  discussion  by  an 
expert  panel  or  peer  review  group. 

6.  Discussion  with  potential  airport  users, 
including  shippers,  air  carriers,  and  tenants. 

The  financial  aspects  of  a  proposal  can  be 
examined  in  the  context  of  a  market  analysis 
by  estimating  capital  and  operating  costs  and 
comparing  them  to  probable  sources  of  funds, 
including  grants,  subsidies,  and  income  from 
rents  and  fees.  The  financial  feasibility  of 
many  proposals  can  be  estimated  at  an  early 
stage  by  using  guidelines  and  rules  of  thumb 
developed  by  credit  rating  agencies  for 
evaluating  the  viability  of  revenue  bonds. 
Increasingly  detailed  estimates  can  be 
prepared  as  the  planning  process  generates 
more  precise  data. 

Issued  in  Washington,  D.C.  on  October  14, 
1999. 

Louise  E.  Maillett, 

Acting  Associate  Administrator  for  Airports. 
[PR  Doc.  99-27288  Filed  10-18-99;  8:45  am) 
BUmQ  CODE  4ai»-1*-ll 


DEPARTMENT  OF  TRANSPORTATION 

Fwtoral  Highway  Administration 

Environmental  Impact  Statement: 
Athene  and  Meigs  Counties,  Ohio 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  intent. 


summary:  The  FHWA  is  issuing  this     " 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  project  in 
Athens  and  Meigs  Counties,  Ohio. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Dobson,  Field  Operation  Engineer, 
Federal  Highway  Administration,  200 
N.  High  Street,  Room  328,  Columbus, 
Ohio  43215,  Telephone:  (614)  280-6853. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Ohio 
Department  of  Transportation  (ODOT), 
will  prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to 
construct  an  improved  highway  firom 
the  City  of  Athens  in  Athens  Coimty  to 
just  south  of  Darwin  in  Meigs  County, 
Ohio. 

An  Environmental  Assessment  was 
prepared  for  this  proposal  and  approved 
by  the  FHWA  with  a  Finding  of  No 
Significant  Impact  (FONSI)  issued  on 
September  10, 1997.  Subsequent  public 
comment  and  changing  environmental 
issues  and  regulations  have  resulted  in 
the  decision  to  prepare  an  EIS. 

The  existing  facility  is  a  two-lane, 
rural  roadway  with  nmnerous 
substandard  features,  including  narrow 
shoulders,  tight  curves,  steep  grades, 
and  numerous  access  points.  The 
purpose  of  the  project  is  to  provide  an 
improved  connection  from  the  existing 
fom-'lane  US  33  in  Athens  to  the 
existing  four-lane  US  33  freeway  just 
south  of  Darwin.  The  project  will 
improve  safety,  increase  the  efficiency 
of  regional  travel,  and  improve  capacity 
to  provide  for  projected  increases  in 
traffic  volimies.  This  project  is  also 
intended  to  provide  the  transportation 
infrastructure  needed  to  meet  the 
mobility,  access,  and  economic  goals 
established  for  Southeastern  Ohio  in 
Access  Ohio,  the  state's  long  range 
transportation  plan. 

Alternatives  under  consideration 
include:  (1)  Taking  no  action;  (2) 
upgrading  the  existing  facility;  and  (3) 
constructing  a  highway  on  new 
alignment. 

Letters  describing  the  proposed  action 
and  soliciting  comments  wall  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  A  citizens  advisory 
committee  will  be  formed  from  known 
interested  organizations  and 
stakeholders  to  provide  input  on  the 
proposal.  One  or  more  public  meetings 
will  be  held  in  the  Fall  of  1999.  In 
addition,  a  public  hearing  will  be  held, 
expected  in  the  Spring  of  2000.  Public 
notice  will  be  given  of  the  time  and 
place  of  the  meetings  and  hearing.  The 


draft  EIS  vtrill  be  available  for  public  and 
agency  review  and  comment  prior  to  the 
public  hearing.  No  formal  scoping 
meeting  is  planned  at  this  time. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  Octobers.  1999. 
Dan  Dobson, 

Field  Operations  Engineer,  Federal  Highway 
Administration.  Columbus.  Ohio. 
[FR  Doc.  99-27177  Filed  10-18-99;  8:45  am) 

MUMGCODE  4«1»-22-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Feirfield  County,  OH 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  Intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  project  in 
Fairfield  County,  Ohio. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Dobson,  Field  Operation  Engineer, 
Federal  Highway  Administration,  200 
N.  High  Street,  Room  328,  Columbus, 
Ohio  43215,  Telephone:  (614)  280-6853. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  vdth  the  Ohio 
Department  of  Transportation  (ODOT), 
will  prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to 
construct  a  four-lane,  limited  access, 
divided  highway  bypassing  existing 
U.S.  Route  33  through  the  City  of 
Lancaster  in  Fairfield  County,  Ohio. 

Construction  of  this  bypass  is 
considered  necessary  to  relieve 
congestion  and  improve  safety  for  local 
and  regional  travel.  This  proposal  is 
intended  to  be  consistent  with  the 
mobihty,  access,  and  economic  goals 
established  for  Southeastern  Ohio  in 
Access  Ohio,  the  state's  long  range 
transportation  plan. 

Alternatives  imder  consideration 
include:  (1)  Taking  no  action;  (2) 
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upgrading  the  existing  facility;  and  (3) 
constructing  a  highway  on  new 
alignment.  The  alternative  on  new 
alignment  has  sub-alternatives 
providing  for  various  right-of-way 
locations  and  interchange  options. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  A  public  hearing  will 
be  held  in  late  1999  or  early  2000. 
Public  notice  will  be  given  of  the  time 
and  place  of  the  hearing.  The  draft  EIS 
will  be  available  for  public  and  agency 
review  and  comment  prior  to  the  public 
hearing. 

Based  upon  recent  coordination  with 
federal,  state  and  local  agencies  and 
input  received  from  public  meetings  in 
1995, 1997  and  1999,  no  additional 
formal  scoping  meeting  is  planned  at 
this  time. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  October  6, 1999. 
DanDobson, 

Field  Operations  Engineer,  Federal  Highway 
Administration,  Columbus,  Ohio. 
(FR  Doc.  99-27176  Filed  10-18-99;  8:45  am) 

MJJNQ  CODE  4»10-22-P 


DEPARTMENT  OF  TRANSPORTATION 

FMtoral  Highway  Administration 

EnvlronnMntal  Impact  Statamant;  King 
County  and  Snohomish  County, 
Waahington 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. , 
ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  program  of 
highway,  arterial,  and  high-capacity 
transit  projects  in  King  Coimty  and 
Snohomish  County,  Washington. 
FOR  FURTHER  MFORMATION  CONTACT: 
Gene  Fong,  Division  Administrator, 


Federal  Highway  Administration,  711  S. 
Capitol  Way,  Suite  501.  Olympia. 
Washington  98501-1284,  Telephone: 
(360)  753-9413;  or  Michael  Cummings, 
WSDOT  Office  of  Urban  Mobility,  401 
Second  Avenue  So.,  Ste.  300,  Seattle, 
Washington  98104-2862,  Telephone: 
(206) 464-6223. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Washington  State  Department  of 
Transportation,  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  improve  Interstate  405 
(1-405),  adjacent  arterials,  and  transit 
facilities  in  King  Coimty  and 
Snohomish  County,  Washington.  The 
proposed  improvements  potentially 
would  include  the  construction  of  a 
range  of  highway,  arterial,  bus  transit, 
high-capacity  transit,  and  non- 
motorized  transportation  improvements 
within  the  1-405  corridor  study  area 
between  its  southern  intersection  with 
1-5  in  the  City  of  Tukwila  and  its 
northern  Intersection  with  Interstate  5 
(1-5)  in  Snohomish  Coimty,  a  length  of 
about  30  miles. 

Improvements  are  considered 
necessary  to  improve  movement  of 
people  and  goods  throughout  the 
corridor  and  to  reduce  foreseeable  traffic 
congestion.  Alternatives  are  expected  to 
include:  (1)  Taking  no  action;  (2) 
implementing  a  range  of  transportation 
system  management  (TSM)  and 
transportation  demand  management 
(TDM)  measures;  (3)  expanding  the 
capacity  of  the  existing  1-405;  (4) 
expanding  the  capacity  and  improving 
the  continuity  of  the  adjacent  arterial 
network;  (5)  expanding  the  capacity  of 
the  existing  bus  transit  system;  (6) 
implementing  new  high-capacity  transit 
within  the  corridor;  and/or  (7)  a 
combination  of  elements  of  the 
preceding  alternatives.  Also,  a  variety  of 
land  use  and  development  controls  by 
local  agencies  may  be  identified  in  the 
EIS,  but  these  are  not  within  the 
jurisdiction  of  the  FHWA. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  affected  Indian  tribes,  and  to 
private  organizations  and  citizens  who 
have  previously  expressed  or  are  known 
to  have  interest  in  Uiis  proposal.  A 
series  of  agency  and  public  scoping 
meetings  will  be  held  in  the  corridor 
during  October  1999.  In  addition,  a 
public  hearing  will  be  held.  Public 
notice  will  be  given  of  the  time  and 
place  of  the  meetings  and  hearing.  The 
draft  EIS  will  be  available  for  public  and 
agency  review  and  comment  prior  to  the 
public  hearing. 


To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance- 
Program  Number  20.205,  Highway  Research. 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

,   Issued  on:  October  4, 1999. 

Sharon  R.  Price, 

Environmental  Program  Manager,  FHWA 

Washington  Division. 

[FR  Doc.  99-27175  Filed  10-18-99  8:45  am] 

BILLING  CODE  4S10-22-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-99-6340] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1991- 
1992  Toyota  Previa  IMulti-Purpose 
Passenger  Vehicles  Are  Eligible  for 
Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1991-1992 
Toyota  Previa  multi-purpose  passenger 
vehicles  (MPVs)  are  eligible  for 
importation. 

SUMMARY:  This  document  announces 
receipt  by  the  National  Highway  Traffic 
Safe^  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  1991-1992* 
Toyota  Previa  MPVs  that  were  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATE:  The  closing  date  for  comments  on 
the  pedtion  is  November  18, 1999. 
ADDRESSES:  Comments  should  refer  to 
the  docket  nimiber  and  notice  nimiber, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401, 400 
Seventh  St.,  SW,  Washington.  DC 
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20590.  [Docket  hours  are  from  9  am  to 

5  pm]. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Entwistle,  Office  of  Vehicle 

Safety  Compliance,  NHTSA  (202-366- 

5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  imless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  §  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  die  Federal 
Register. 

G&K  Automotive  Conversion,  Inc.  of 
Santa  Ana,  California  ("G&K") 
(Registered  Importer  90-007)  has 
petitioned  NHTSA  to  decide  whether 
1991-1992  Toyota  Previas  that  were  not 
originally  manufactured  to  conform  to 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States.  The 
vehicles  which  G&K  believes  are 
substantially  similar  are  1991-1992 
Toyota  Previas  that  were  manufactured 
for  importation  into  and  sale  in  the 
United  States  and  certified  by  their 
manufactiirer,  Toyota  Motor 
Corporation,  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  1991-1992 
Toyota  Previas  to  their  U.S.  certified 
counterpart,  and  foimd  the  vehicles  to 
be  substantially  similar  with  respect  to 
compliance  with  most  Federal  motor 
vehicle  safety  standards. 

G&K  submitted  information  with  its 
petition  intmided  to  demonstrate  that 


non-U.S.  certified  1991-1992  Toyoto 
Previas,  as  originally  manufactured, 
conform  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  manner  as 
their  U.S.  certified  counterparts,  or  are 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1991-1992  Toyota 
Previas  are  identical  to  their  U.S. 
certified  counterparts  with  respect  to 
compliance  vtdth  Standard  Nos.  102 
Transmission  Shift  Lever  Sequence 
*  *  *,  103  Defrosting  and  Befogging 
Systems,  104  Windshield  Wiping  and 
Washing  Systems,  105  Hydraulic  Brake 
Systems,  106  Brake  Hoses,  113  Hood 
Latch  Systems,  116  Brake  Fluid,  119 
New  Pneumatic  Tires  for  Vehicles  other 
than  Passenger  Cars,  124  Accelerator 
Control  Systems,  201  Occupant 
Protection  in  Interior  Impact,  203 
Impact  Protection  foe  the  Driver  from 
the  Steering  Control  System,  204 
Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 
206  Door  Locks  and  Door  Retention 
Components,  207  Seating  Systems,  209 
Seat  Belt  Assemblies,  210  Seat  Belt 
Assembly  Anchorages,  212  Windshield 
Retention.  219  Windshield  Zone 
Intrusion,  and  302  Flammability  of 
Interior  Materials. 

Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  inscription  of  the  word 
"Brake"  on  the  brake  failure  indicator 
lamp  lens;  (b)  installation  of  a  seat  belt 
warning  lamp;  (c)  recalibration  of  the 
speedometer/ odometer  so  that  it  reads 
in  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S^-model  headlamp 
assemblies;  (b)  installation  of  U.S.- 
model  boat  and  rear  sidemarker/ 
reflector  assemblies;  (c)  installation  of 
U.S.-model  taillamp  assemblies. 

Standard  No.  Ill  Rearview  Mirrors: 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component  or  inscription  of  the 
required  warning  statement  on  its  face. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer  micro 
switch  and  a  warning  buzzer  in  the 
steering  lock  assembly. 

Standard  No.  118  Power-Operated 
Window  Systems:  installation  of  a  relay 
in  the  power  window  system  so  that  the 
window  transport  is  inoperative  when 
the  ignition  is  switched  off  on  vehicles 
that  are  not  already  so  equipped. 

Standard  No.  120  Tire  Selection  and 
Rims  for  Motor  Vehicles  other  than 


Passenger  Cars:  installation  of  a  tire 
information  placard. 

Standard  No.  208  Occupant  Crash 
Protection:  installation  of  a  seat  belt 
warning  buzzer.  The  petitioner  states 
that  the  vehicles  are  equipped  with 
Type  2  seat  belts  in  the  front  and  rear 
outboard  seating  positions,  and  with 
Type  1  seat  belts  in  the  rear  center 
designated  seating  position. 

301  Fuel  System  Integrity:  installation 
of  a  rollover  valve  in  the  fuel  tank  vent 
line  between  the  fuel  tank  and  the 
evaporative  emissions  collection 
canister. 

The  petitioner  also  states  that  a 
vehicle  identification  number  plate 
must  be  affixed  to  the  vehicles  to  meet 
the  requirements  of  49  CFR  Part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Management,  Room  PL-401, 
400  Seventh  St.,  SW,  Washington,  DC 
20590.  [Docket  hours  are  from  9  am  to 
5  pm).  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  October  13. 1999. 
Mari'ynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
(PR  Doc.  99-27241  Filed  10-18-99;  8:45  am) 
SaUNO  CODE  4010-S9-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-99-6339] 

Notice  of  Receipt  of  Petition  for 
Decision  TItat  Nonconforming  1990- 
1992  Audi  100  Passenger  Cars  Are 
Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1990-1992 
Audi  100  passenger  cars  are  eligible  for 
importation. 
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SUMMARY:  This  dcxnunent  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  199Q-1992 
Audi  100  passenger  cars  that  were  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1^  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  November  18, 1999. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to;  Docket 
Management,  Room  PL-401,  400 
Seventh  St.,  SW.  Washington,  DC 
20590.  [Docket  hours  are  from  9  am  to 
5  pm]. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance.  NHTSA  (202-36&- 
5306). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufactvirers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then   " 
publishes  this  decision  in  the  Federal 
RMister. 

Champagne  Imports  of  Lansdale, 
Pennsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 


petitioned  NHTSA  to  decide  whether 
1990-1992  Audi  100  passenger  cars  are 
eligible  for  importation  into  the  United 
States.  The  vehicles  which  Champagne 
believes  are  substantially  similar  are 
1990-1992  Audi  100  passenger  cars  that 
were  manufactured  for  importation  into, 
and  sale  in,  the  United  States  and 
certified  by  their  manufacturer  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  1990-1992 
Audi  100  passenger  cars  to  their  U.S.- 
certified  counterparts,  and  foimd  the 
vehicles  to  be  substantially  similar  with 
respect  to  compliance  with  most  Federal 
motor  vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  non-U.S.  certified 
1990-1992  Audi  100  passenger  cars,  as 
originally  manufactured,  conform  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  their 
U.S.  certified  coimterparts,  or  are 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1990-1992  Audi  100 
p£issenger  cars  are  identical  to  their  U.S. 
certified  counterparts  with  respect  to 
compliance  with  Standard  Nos.  102 
Transmission  Shift  Lever  Sequence 
*  *  *,  103  Defrosting  and  Defogging 
Systems,  104  Windshield  Wiping  and 
Washing  Systems.  105  Hydraulic  Brake 
Systems,  106  Brake  Hoses,  109  New 
Pneumatic  Tires,  113  Hood  Latch 
Systems,  116  Brake  Fluid,  124 
Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems,  209  Seat  Belt 
Assemblies,  210  Seat  Belt  Assembly 
Anchorages,  212  Windshield  Retention, 
216  Roof  Crush  Resistance,  219 
Windshield  Zone  Intrusion,  and  302 
Flammability  of  Interior  Materials. 

Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  a 
noncomplying  symbol  on  the  brake 
failiu'e  indicator  lamp;  (b)  installation  of 
a  seat  belt  warning  lamp  that  displays 
the  appropriate  s)nnbol;  (c)  recalibration 
of  the  speedometer/odometer  to  show 
distance  in  miles  and  speed  in  miles  per 
hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.-model  headlamp 


assemblies;  (b)  installation  of  U.S.- 
model  fixtnt  and  rear  sidemarker/ 
reflector  assemblies;  (c)  installation  of 
U.S.-model  taillamp  assemblies;  (d) 
installation  of  a  hi^  mounted  stop 
lamp  if  the  vehicle  is  not  already  so 
equipped. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview Mirror: 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model     - 
component. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer  and  a 
warning  buzzer  microswitch  in  the 
steering  lock  assembly. 

Standard  No.  118  Power  Window 
Systems:  rewiring  of  the  power  window 
system  30  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  208  Occupant  Crash 
Protection: 

(a)  installation  of  a  U.S.-model  seat 
belt  in  the  driver's  position,  or  a  belt 
webbing  actuated  microswitch  inside 
the  driver's  seat  belt  retractor;  (b) 
installation  of  an  ignition  switch 
actuated  seat  belt  warning  lamp  and 
buzzer;  (c)  replacement  of  the  driver's 
side  air  bag  and  knee  bolsters  with  U.S.- 
model  components  on  vehicles  that  are 
not  already  so  equipped.  The  petitioner 
states  that  the  vehicles  are  equipped 
with  combination  lap  and  shoulder  belts 
that  adjust  by  means  of  an  automatic 
retractor  and  release  by  means  of  a 
single  push  button  at  the  fi'ont  outboard 
seating  positions,  with  combination  lap 
and  shoulder  restraints  that  release  by 
means  of  a  single  push  button  at  the  rear 
outboard  seating  positions,  and  with  a 
lap  belt  in  the  rear  center  designated 
seating  position. 

Standard  No.  214  Side  Impact 
Protection:  installation  of  reinforcing 
door  beams. . 

Standard  No.  301  Fuel  System- 
Integrity:  installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line. 

Additionally,  the  petitioner  states  that 
btimpers  vnll  be  replaced  on  vehicles 
that  do  not  conform  to  the  Bumper 
Standard  found  at  49  CFR  Part  581. 

The  petitioner  also  states  that  all 
vehicles  will  be  inspected  prior  to 
importation  to  ensure  that  they  are 
equipped  with  anti-theft  devices  in 
compliance  with  the  Theft  Prevention 
Standard  found  in  49  CFR  Part  541  and 
modified  if  necessary. 

The  petitioner  also  states  that  a 
vehicle  identification  plate  must  be 
affixed  to  the  vehicle  to  meet  the 
requirements  of  49  CFR  Part  565. 

hiterested  persons  are  invited  to 
submit  comments  on  the  petition 
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described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Management,  Room  PL-401, 
400  Seventh  St.,  SW,  Washington.  DC 
20590.  [Docket  hours  are  from  9  am  to 
5  pm).  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  October  13, 1999. 
Marilynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  99-27242  Filed  10-18-99;  8:45  am] 

8ILUNG  CODE  4«10-6»-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  IMaterials  Safety; 
Notice  of  Delays  In  Processing  of 
Exemption  Applications 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  List  of  applications  delayed 
more  than  180  days. 

SUMMARY:  In  accordance  with  the 
requirements  of  49  U.S.C.  5117(c).  RSPA 
is  publishing  the  following  list  of 
exemption  applications  that  have  been 
in  process  for  180  days  or  more.  The 
reason(s)  for  delay  and  the  expected 
completion  date  for  action  on  each 
application  is  provided  in  association 
with  each  identified  application. 
FOR  FURTHER  INFORMATION  CONTACT:  J. 
Suzanne  Hedgepeth,  Director,  Office  of 
Hazardous  Materials,  Exemptions  and 
Approvals.  Research  and  Special 
Programs  Administration.  U.S. 
Department  of  Transportation,  400 


Seventh  Street,  SW.  Washington,  DC 
20590-0001,  (202)  36fr-4535. . 

Key  to  "Reasons  for  Delay" 

1.  Awaiting  additional  information  bom 
applicant 

2.  Extensive  public  comment  imder 
review 

3.  Application  is  technically  complex 
and  is  of  significant  impact  or 
precedent-setting  and  requires 
extensive  analysis 

4.  Staff  review  delayed  by  other  priority 
issues  or  volimie  of  exemption 
applications 

Meaning  of  Applications  Number 
Suffixes 

N — New  application 
M — Modification  request 
PM — ^Party  to  application  with 
modification  request 

Issued  in  Washington.  DC,  on  September  7, 
1999. 
J.  Suzanne  Hedgepeth, 

Director,  Office  of  Hazardous  Materials 
Exemptions  and  Approvals. 


Application 
No. 


Applicant 


Reason  for 
delay 


Estimated 

date  of 
completion 


New  Exemption  AppllcatkMis 


11767-N 
11862-N 
11927-N 
12106-N 
12123-N 
12125-N 
12126-N 
12138-N 
12142-N 
12146-N 
12148-N 
12156-N 
12158-N 
12164-N 
12166-N 
12171-N 
12181-N 
12203-N 
12205-N 
12206-N 
12220-N 
12230-N 
12237-N 
12238-N 
12247-N 
12248-N 
12249-N 
12250-N 
12258-N 
12261-N 
12269-N 
12277-N 
12281-N 
12282-N 
12286-N 


.  • ■•••*%•>*%•■• «•  I 


Ausimont  USA,  Inc.,  Thorofare,  NJ  

The  BOC  Group,  Murray  Hill,  NJ  ... 

Alaska  Marine  Lines,  Inc.,  Seattle,  WA 

Air  LIqulde  America  Corporation,  Houston,  TX 

Eastman  Chemical  Co.,  Kingsport,  TN  , 

Mayo  Foundation,  Rochester,  MN 

LaRoche  Industries  Inc.,  Atlanta,  GA 

Gas  Supply  Resources,  Inc.,  Albany,  NY , 

Aristech  Chemical  Corp.,  Pittsburgh,  PA  , 

Luxfer  Gas  Cylinders,  Riverside,  CA 

Eastman  Kodak  Company,  Rochester,  NY — .. — 

Columbia  Falls  Aluminum  Co.,  Columbia  Falls,  MT 

Hickson  Corporation,  Conley,  GA — ... 

Rhodia  Inc.,  Shelton,  CT ,. 

Dow  Coming  Corp.,  Mklland,  Ml  

Arichell  Technok}gles,  Inc.,  West  Newton,  MA _. 

Aristech,  PittslHjrgh,  PA _.. — ^ 

Celanese  Ltd.,  Dallas,  TX .„...„.....„ 

Independent  Chemical  Corp.,  Glendale,  NY „.^ » - 

General  Electric  Silicones,  Waterford,  NY  ....m^.^^. 

d/b/a  Laird  Farms,  Waterioo,  NY ...,.„'...,.. 

Chemtran  Services  USA,  Inc.,  Houston,  TX  

Dept.  of  Defense,  Falls  Church,  VA 

Eastman  Kodak  Co.,  Rochester,  NY 

Weldship  Corp.,  Bethlehem,  PA 

Ciba  Specialty  Chemicals  Corp.,  High  Point,  NC  : 

Breed  Technologies,  Inc.,  Lakeland,  FL 

New  Mexico  State  Highway  &  Transportatkxi  Hwy.,  Santa  Fe,  NM  .. 

JL  Shepherd  &  Associates,  San  Fernando,  CA 

Medical  Equipment  &  Maintenance  Co.,  Rockville,  MD 

Solutia  Inc.,  St.  Louis,  MO -. 

The  Indian  Sugar  &  General  Engineering  Corp.  ISGE,  Haryana,  TX 

ABS  Group  Inc.,  Houston,  TX  „ .,, 

Defense  Technotogy  Corp.,  Casper,  WY 

FMC  Corporation,  Philadelphia.  PA  


11/30/1999 
11/30/1999 
11/30/1999 
11/30/1999 
11/30/1999 
11/30/1999 
11/30/1999 
11/30/1999 
11/30/1999 
11/30/1999 
11/30/1999 
11/30/1999 
11/30/1999 
11/30/1999 
11/30/1999 
11/30/1999 
11/30/1999 
11/30/1999 
12/31/1999 
11/30/1999 
12/31/1999 
11/30/1999 
12/31/1999 
11/30/1999 
12/31/1999 
12/31/1999 
12/31/1999 
12/31/1999 
12/31/1999 
12AJ1/1999 
12/31/1999 
12/31/1999 
12/31/1999 
12/31/1999 
12/31/1999 
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Application 
No. 


Applicant 


Reason  for 
delay 


Estimated 

date  of 
completion 


Modifications  to  Exemptions 


6611-M  .. 

6765-M.. 

8723-M  .. 

872a-M  .. 

9266-M.. 

10480-M 

10672-M 

10821-M 

10921-M 

10929-M 

10962-M 

10977-M 

11186-IM 

U2AS-M 

11327-M 

11380-M 

11458-M 

11485-iM 

11769-f^ 

11903-M 

11942-M 

12063-M 

12069-M 

12074-tM 

12232-M. 


Gardner  Cryogenics,  Lefiigh  Valley,  PA , 

Gardner  Cfyogenics,  Lehigh  Valley,  PA 

Buci<ley  Powder  Company,  Englewood,  CO 

Nelson  Brothers,  Inc.,  Birmingham,  AL 

ERMEWA,  Inc..  Houston,  TX 

Gardner  Cryogenics,  Lehigh  Valley,  PA 

Burlington  Packaging.  Inc..  Brooklyn.  NY  

BFI  Waste  Systems  of  North  America,  Inc.,  Atlanta,  GA 

The  Procter  &  Gamble  Company,  Cincinnati,  OH  

Consolidated  Rail  Corporation,  Philadelphia,  PA 

International  Compliance  Center,  Mississauga  ON  L4Z  1X8,  CA 

Federal  Industries  Corporation.  Plymouth,  MN  

Cryenco,  Inc.,  Denver,  CO  

HAZMATPAC,  Houston,  TX  

Phoenix  Services  Limited  Partnership,  Pasadena,  MD  

Baker  Atlas,  Houston,  TX 

Reckitt  &  Colman,  Inc.,  Wayne,  NJ 

Zeneca,  Inc.,  Wilmington,  DE .-. 

Great  Westem  Chemical  Company,  Portland,  OR 

Comptank  Corporation,  Bothwell,  Ontario,  CA 

Niklor  Chemical  Company,  Long  Beach,  CA  

The  HydrocartK)n  Flow  Specialist,  Morgan  City,  LA  

Compagnie  des  Containers  Reservoirs,  Paris,  FR 

Van  Hool  NV,  B-2500  Lier  Koningshooikt,  BG 

Bell  Helicopter,  Hurst,  TX  


11/30/1999 
11/30/1999 
11/30/1999 
12/31/1999 
11/30/1999 
11/30/1999 
12/31/1999 
12/31/1999 
11/30/1999 
11/30/1999 
12/31/1999 
11/30/1999 
12/31/1999 
12/31/1999 
11/30/1999 
12/31/1999 
12/31/1999 
12/31/1999 
12/31/1999 
12/31/1999 
12/31/1999 
12/31/1999 
12/31/1999 
12/31/1999 
12/31/1999 


Meaning  of  Application  Numt>er  Suffixes: 

N— New  application. 

M — Modificatbn  request. 

PM— ifarty  to  application  with  modification  request. 


Issued  in  Washington,  DC,  on  Septeraiser  7, 
1999. 

}.  Suzanne  Hedgepeth, 
Director.  Office  of  Hazardous  Materials 
Exemptions  and  Approvals. 
[FR  Doc.  99-27243  Filed  10-18-99;  8:45  am] 

BNJJNG  COOE  4nO-aO-M 


DEPARTMENT  OF  TRANSPORTATION 

Surtac*  Transportation  Board 
[STB  Doetist  No.  AB-303  (Sub-No.  20X)] 

WIsconain  Cantral  Ltd.— Abandonment 
Exemption— In  Brown  County,  Wl 

Wisconsin  Central  Ltd.  (WCL)  has 
filed  a  notice  of  exemption  under  49 
CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon  a  1.63-mile 
line  of  its  railroad  between  milepost 
198.37  and  milepost  200  in  Green  Bay, 
Brown  Coimty,  WI.  The  line  traverses 
United  States  Postal  Service  Zip  Codes 
54303  and  54304. 

WCL  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  on 
the  line  can  be  rerouted  over  other  lines; 
(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  the  line  (or  by  a  state 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 


with  the  Surface  Transportation  Board 
(Board)  or  with  any  U.S.  District  Court 
or  has  been  decided  in  favor  of 
complainant  within  the  2-year  period; 
and  (4)  the  requirements  at  49  CFR 

1105.7  Cenvironmental  reports),  49  CFR 

1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected,  imder 
Oregon  Short  Line  R.  Co. — 
Abandonment—  Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OF A)  has  been 
received,  this  exemption  will  be 
effective  on  November  18, 1999,  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,'  formal 


'  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  of  Out- 
of-Service  Rail  Lines.  5  I.CC.Zd  377  (1989).  Any 


expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2),2  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  October  29, 
1999.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  November  8, 
1999,  with:  Stirface  Transportation 
Board,  Office  of  the  Secretary,  Case 
Control  Unit,  1925  K  Street,  NW, 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Michael  J.  Barron,  Jr., 
Wisconsin  Central  Ltd.,  P.O.  Box  5062, 
Rosemont,  IL  60017-5062. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

WCL  has  filed  an  environmental 
report  which  addresses  the 
abandoimient's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Enviroimiental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  October  22, 1999. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  vmting  to  SEA  (Room  500, 
Surface  Transportation  Board, 


request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

^  Each  offer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee.  which  currently  is 
set  at  $1000.  See  49  CFR  1002.2(f)(25). 
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Washington,  DC  20423)  or  by  calling 
SEA,  at  (202)  565-1545.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  WCL  shall  file  a  notice  of 
consxunmation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
WCL's  filing  of  a  notice  of 
consummation  by  October  19,  2000,  and 
there  are  no  legal  or  regulatory  barriers 
to  consummation,  the  authority  to 
abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Decided:  October  12, 1999. 
Vernon  A.  Williams, 
Secretory. 
[FR  Doc.  99-27130  Filed  10-1&-99;  8:45  am) 

BHJJNG  COOE  491S-00-P 

DEPARTMENT  OF  TRANSPORTATION 
Bureau  of  Tranaportatlon  Statistics 

[Ooclwt  No.  BTS-99-6388] 

Notice  Of  Request  for  Clearancs  Of  an 
Information  Collection:  Motor  Carrier 
Report  Form  MP-1 

AGENCY:  Bureau  of  Transportation 
Statistics,  DOT. 
action:  Notice. 

summary:  This  notice  announces  that  a 
data  collection,  Motor  Carrier  Quarterly 
and  Aimual  Report  Form  MP-1,  is 
coming  up  for  renewal.  BTS  uses  this 
form  to  collect  financial  and  operating 
data  from  motor  carriers  of  passengers. 
In  compliance  with  the  Paperwork 
Reduction  Act  of  1995,  BTS  intends  to 
request  clearance  from  the  Office  of 
Management  Budget  (OMB)  for  this 
information  collection.  Before 
submitting  its  request,  BTS  is 
publishing  this  notice  to  invite  the 
general  public,  industry,  and  other 
Federal  agencies  to  comment  on  the 
continuing  need  and  usefulness  of  BTS 
collecting  quarterly  and  aimual 
financial  data  from  Class  I  motor 
carriers  of  passengers. 
DATES:  You  must  submit  your  written 
comments  by  December  20, 1999. 


ADDRESSES:  Please  send  comments  to 
the  Docket  Clerk,  Docket  No.  BTS-99- 
6368,  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Room  PL-401, 
Washington,  DC  20590,  from  10:00  a.m. 
to  5:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

You  only  need  to  submit  one  copy.  If 
you  would  like  the  Department  to 
acknowledge  receipt  of  the  comments, 
you  must  include  a  self-addressed 
stamped  postcard  with  the  following 
statement:  Comments  on  Docket  BTS- 
99-6368.  The  Docket  Clerk  will  date 
stamp  the  postcard  and  mail  it  back  to 
you. 

If  you  wish  to  file  comments  using  the 
Internet,  you  may  use  the  U.S.  DOT 
Dockets  Management  System  website  at 
http://dms.dot.gov.  Please  follow  the 
instructions  online  for  more 
information. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Mednick,  K-1,  Bureau  of 
Transportation  Statistics,  400  Seventh 
Street,  SW.,  Washington,  DC  20590, 
(202)  366-8871,  Fax:  (202)  366-3640,  e- 
mail:  david.mednick@bts.gov. 
SUPPLEMENTARY  INFORMATION: 

Titie:  Motor  Carrier  Quarterly  and 
Annual  Report,  Motor  Carriers  of 
Passengers. 

OMB  Control  No.:  2139-0003. 

Form  No.:  BTS  Form  MP-1. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Class  I  Motor  Carriers  of 
Passengers. 

Number  of  Respondents: 
Approximately  26. 

Estimated  Time  Per  Response:  90 
minutes. 

Total  Annual  Burden:  195  hours. 

Needs  and  Uses:  Under  section  103  of 
the  ICC  Termination  Act  of  1995,  Pub. 
L.  104-88, 109  Stat.  803  (1995)  (codified 
at  49  U.S.C.  14123),  the  Department  of 
Transportation  (DOT)  is  required  to 
collect  annual  financial  and  safety 
reports  from  Class  I  and  Class  II  motor 
carriers.  DOT  may  also  require  motor 
carriers  to  file  quarterly  and  special 
reports.  In  determining  the  matters  to  be 
covered  by  the  reports,  DOT  must 
consider  (1)  safety  needs;  (2)  the  need  to 
preserve  confidential  business 
information  and  trade  secrets  and 
prevent  competitive  harm;  (3)  private 
sector,  academic,  and  public  use  of 
information  in  the  reports;  and  (4)  the 
public  interest.  DOT  must  also 
streamline  and  simplify  the  reporting 
requirements  to  the  maximum  extent 
practicable.  DOT  has  delegated 
authority  for  this  program  to  the 
Director  of  BTS. 

Under  this  statutory  mandate,  BTS 
has  been  collecting  data  on  motor 


carriers  of  passengers  using  Form  MP- 
1.  This  provides  quarterly  and  annual 
data  on  number  of  passengers,  operating 
revenue  and  expenses,  net  income,  and 
assets  and  liabilities.  BTS  uses  it  to 
provide  periodic  information  on  the 
health  of  the  motor  carrier  of  passengers 
industry,  its  impact  on  the  economy, 
and  the  economy's  impact  on  the 
industry.  The  report  form  accomplishes 
this  with  minimal  data  items  to  be 
completed  quarterly.  Please  note  that 
under  the  statute  BTS  also  collects  data 
on  motor  carriers  of  property,  using 
report  Forms  M  and  QFR,  but  these 
forms  are  not  part  of  this  renewal  notice 
and  request  for  comments. 

Request  for  Commente 

BTS  requests  comments  concerning 
all  aspects  of  this  information 
collection,  including  (1)  the  necessity 
and  utility  of  the  information  collection 
for  BTS  to  fulfill  its  legal  mandate  under 
14  U.S.C.  14123;  (2)  the  accuracy  of  the 
estimated  burden;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
collected  information;  and  (4)  ways  to 
minimize  the  collection  burden  without 
reducing  the  quality  of  the  collected 
information.  BTS  will  simmiarize  the 
comments  submitted  in  response  to  this 
notice  in  its  request  for  OMB  clearance. 

If  you  have  Internet  access,  you  can 
get  more  information  about  this  data 
collection  or  see  the  current  report  form 
at  http://www.bts.gov/mcs. 
Asliisli  Sen, 
Director 
(FR  Doc.  99-27280  Filed  10-18-99;  8:45  am] 

HLUNG  COOE  4910-FE-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  ttM  Comptroller  of  the 
Currency 

Agency  Information  Collection 
Activities:  SutHnlssion  for  OMB 
Revisw;  Comment  Request 

agency:  Office  of  the  Comptroller  of  the 
Currency  (OCC),  Treasury. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  OCC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  a  continuing  information 
collection,  as  required  by  the  Paperworit 
Reduction  Act  of  1995.  The  OCC  may 
not  conduct  or  sponsor,  and  a 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
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unless  it  displays  a  currently  valid 
Office  of  Management  and  Budget 
(OMB)  control  number.  Currently,  the 
OCC  is  soliciting  comments  concerning 
extension,  without  change,  of  an 
information  collection  tided  Release  of 
Non-Public  Information— 12  CFR  4.  The 
OCC  also  gives  notice  that  it  has  sent  the 
information  collection  to  OMB  for 
review. 

DATES:  You  should  submit  your  written 
comments  to  both  OCC  and  the  OMB 
Reviewer  by  November  18, 1999. 

ADDRESSES:  You  should  send  your 
written  comments  to  the 
Communications  Division,  Attention: 
1557-0200.  Third  Floor.  Office  of  the 
Comptroller  of  the  Cixrrency.  250  E 
Street,  SW.  Washington.  DC  20219.  hi 
addition,  you  can  send  comments  by 
facsimile  transmission  to  (202)  874- 
5274,  or  by  electronic  mail  to 
regs.comments@occ.treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  You 
may  request  additional  information,  a 
copy  of  the  collection,  or  a  copy  of  the 
supporting  documentation  submitted  to 
OKffi  by  contacting  Jessie  Dunaway  or 
Camille  Dixon,  (202)  874-5090, 
Legislative  and  Regulatory  Activities 
Division  (1557-0200),  Office  of  the 
Comptroller  of  the  Currency.  250  E 
Street.  SW.  Washington,  DC  20219. 
SUPPLEMENTARY  INFORMATION:  The  OCC 
is  proposing  to  extend  OMB  approval  of 
the  following  information  collection: 

Title:  Release  of  Non-Public 
hiformation— 12  CFR  4. 

OMB  Number:  1557-0200. 

Form  Number:  None. 

Abstract:  This  submission  covers  an 
existing  regulation  and  involves  no 
change  to  the  regulation  or  to  the 
information  collections  embodied  in  the 
regulation.  The  OCC  requests  only  that 
OMB  renew  its  approval  of  the 
information  collections  in  the  ciirrent 
regulation. 

The  information  collection  is  required 
to  protect  non-public  OCC  information 
from  unnecessary  disclosure  in  order  to 
ensure  that  national  banks  and  the  OCC 
engage  in  a  candid  dialogue  during  the 
bank  examination  process.  Individuals 
who  request  non-public  OCC 
information  are  required  to  provide  the 
OCC  with  information  regarding  the 
requester's  legal  groimds  for  the  request. 
Inappropriate  release  of  information 
would  inhibit  open  consultation 
between  a  bank  and  the  OCC. 

The  information  requirements  in  12 
CFR  part  4  are  located  as  follows: 
12  CFR  4.33:  Request  for  non-public 

OCC  records  or  testimony. 
12  CFR  4.35(b)(3):  Third  parties 
requesting  testimony. 


12  CFR  4.37(a)(2):  OCC  former  employee 

notifying  OCC  of  subpoena. 
12  CFR  4.37{b)(l)(i):  Requests  from  non- 
OCC  employees  or  entities  to 
disclose  non-public  OCC 
information. 
12  CFR  4.37(b)(3)— Other  entities 

notifying  OCC  of  subpoena. 
12  CFR  4.38fa)  and  (b):  Agreements  to 
limit  dissemination  of  released 
information. 
12  CFR  4.39:  Requests  for 
authentication. 

The  OCC  uses  the  information  to 
process  requests  for  non-public  OCC 
information  and  to  determine  if 
sufficient  grounds  exist  for  the  OCC  to 
release  the  requested  information  or 
provide  testimony.  This  information 
collection  makes  the  mechanism  for 
processing  requests  more  efficient  and 
facilitates  and  expedites  the  OCC's 
release  of  non-public  information  and 
testimony  to  the  requester. 

Type  of  Review:  Extension,  without 
change,  of  a  currentiy  approved 
collection. 

Affected  Public:  Businesses  or  other 
for-profit. 

Number  of  Respondents:  110. 

Total  Annual  Responses:  170. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Annual  Burden:  467 
hours. 

(XC  Contact:  Jessie  Dunaway  or 
Camille  Dixon,  (202)  874-5090, 
Legislative  and  Regulatory  Activities 
Division,  OMB  No.  1557-0200,  Office  of 
the  Comptroller  of  the  Currency,  250  E 
Street  SW,  Washington,  DC  20219. 

0^4B  Reviewer:  Alexander  Hunt.  (202) 
395-7340.  Paperwork  Reduction  Project 
1557-0200,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Comments 

Your  comment  will  become  a  matter 
of  public  record.  You  are  invited  to 
comment  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility; 

(b)  Whetiier  the  OCC's  burden 
estimate  is  accurate; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  burden  of 
the  collection  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

(e)  Whether  die  OCC's  estimates  of  the 
capital  or  startup  costs  and  costs  of 
operation,  maintenance,  and  piutJiase 
of  services  to  provide  information  are 
accurate. 


Dated:  October  13, 1999. 
Mark  Tenhundfeld, 

Assistant  Director,  Legislative  &■  Regulatory 
Activities  Division. 

[FR  Doc.  99-27244  Filed  10-18-99;  8:45  ami 
BftJJNG  CODE  4810-33-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Propoeed  Collection;  Comment 
Request  for  Form  8023 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  Its  continuing  effort 
to  reduce  paperwork  and  respondent 
biu-den,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currentiy,  the  IRS  is 
soliciting  comments  concerning  Form 
8023,  Elections  Under  Section  338  for 
Corporations  Making  Qualified  Stock 
Purchases. 

DATES:  Written  comments  should  be 
received  on  or  before  December  20, 1999 
to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
shoidd  be  directed  to  Faye  Bruce,  (202) 
622-6665,  Internal  Revenue  Service, 
Room  5244, 1111  Cofkstitution  Avenue 
NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Elections  Under  Section  338  for 
Corporations  Making  Qualified  Stock 
Purchases. 

OMB  Number:  1545-1428. 

Form  Number:  8023. 

Abstract:  Form  8023  is  used  by  a 
corporation  that  acquires  the  stock  of 
another  corporation  to  elect  to  treat  the 
purchase  of  stock  as  a  purchase  of  the 
other  corporation's  assets.  This  election 
allows  the  acquiring  corporation  to 
depreciate  these  assets  and  claim  a 
deduction  on  its  income  tax  return.  IRS 
uses  Form  8023  to  determine  if  the 
election  is  properly  made  and  as  a  check 
against  the  acquiring  corporation's 
deduction  for  depreciation.  The  form  is 
also  used  to  determine  if  the  selling 


Federal  Register/Vol.  64,  No.  201 /Tuesday,  October  19,  1999/Notices 


56387 


corporation  reports  the  amount  of  sale 
in  its  income. 

Current  Actions:  There  are  no  changes 
being  made  to  Form  8023  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Estimated  Number  of  Respondents: 
201. 

Estimated  Time  Per  Respondent:  20 
hr.,  8  min. 

Estimated  Total  Annual  Burden 
Hours:  4,048. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OK4B 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piutihase  of  services 
to  provide  information. 

Approved:  October  13, 1999. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  99-27150  Filed  10-18-99;  8:45  am] 
MUMQ  CODE  4«30-01-r 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
PNTL-868-89] 

Proposed  Collection;  Comment 
Request  for  Regulation  Pro)ect 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasiuy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  INTL-868-89 
(TD  8353),  hxformation  With  Respect  to 
Certain  Foreign-Ov*rned  Corporations 
(§§  1.6038A-2  and  1.6038A-3). 
DATES:  Written  comments  should  be 
received  on  or  before  December  20, 1999 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  this  regulation  should  be 
directed  to  Faye  Bruce,  (202)  622-6665, 
Internal  Revenue  Service,  room  5244, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224.  t 

SUPPLEMENTARY  INFORMATION: 

Title:  Information  With  Respect  to 
Certain  Foreign-Ovned  Corporations. 

OMB  NunSer  1545-1 191 . 

Regulation  Project  Number:  INTL- 
868-89  (Final). 

Abstract:  The  regulation  requires 
record  maintenance,  annual  information 
filing,  and  the  authorization  of  the  U.S. 
corporation  to  act  as  an  agent  for  IRS 
summons  purposes.  These  requirements 
allow  IRS  international  examiners  to 
better  audit  the  tax  returns  of 
corporations  engaged  in  crossborder  " 
transactions  with  a  related  party. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  and 
business  or  other  for-profit 
organizations. 

Estimated  Number  of  Respondents: 
63,000. 

Estimated  Time  Per  Respondent:  10 
hourSi 


Estimated  Total  Annual  Burden 
Hours:  630.000  hours. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  nimiber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  rettims  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Conunents  submitted  in  response  to 
this  notice  vdll  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  vdll  become  a 
matter  of  public  record.  Conunents  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  October  12, 1999. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  99-27151  Filed  10-18-99;  8:45  am] 
BNJJNQ  CODE  4S10-01-^ 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[PS-54-89] 

Proposed  Collection;  Comment 
Request  for  Regulation  Pro)ect 

AGENCY:  Internal  Revenue  Service  (KS), 

Treasiuy. 

action:  Notice  and  request  for 

comments.        ^^^^__ 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
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collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  PS-54-89  (TD 
8444),  Applicable  Conventions  Under 
the  Accelerated  Cost  Recovery  System 
.  (§1.168(d)-l(b)(7)). 

DATES:  Written  comments  should  be 
received  on  or  before  December  20, 1999 
to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  this  regulation  should  be 
directed  to  Faye  Bruce,  (202)  622-6665, 
Internal  Revenue  Service,  room  5244, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Applicable  Conventions  Under 
the  Accelerated  Cost  Recovery  System. 

OMB  Number:  1545-1146. 

Regulation  Project  Number:  PS-54-89 
Fmal. 

Abstract:  The  regulations  describe  the 
time  and  manner  of  making  the  notation 
required  to  be  made  on  Form  4562, 
under  certain  circumstances  when  the 
taxpayer  transfers  property  in  certain 
non-recognition  transactions.  The 
information  is  necessary  to  monitor 
compliance  with  section  168  of  the 
Internal  Revenue  Code. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  and  farms. 

Estimated  Number  of  Respondents: 
700. 

Estimated  Time  Per  Respondent:  6 
min. 

Estimated  Total  Annual  Burden 
Hours:  70  hours. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  ret\ims  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 


Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciu-acy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  October  12. 1999. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  99-27152  Filed  10-18-99;  8:45  am] 
BILUNG  COOE  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

[lFI-165-84] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 

Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  notice  of  proposed  rulemaking, 
FI-1 65-84,  Below-Market  Loans 
(§§1.7872-ll(g)(l)  and  1.7872- 
11(g)(3)). 

DATES:  Written  comments  should  be 
received  on  or  before  December  20, 
1999,  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 


FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  this  regulation  should  be 
directed  to  Faye  Bruce,  (202)  622-6665, 
Internal  Revenue  Service,  room  5244, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Below-Market  Loans. 

OMB  Number:  1545-0913. 

Regulation  Project  Number:  FI-1 65- 
84  (Notice  of  proposed  rulemaking). 

Abstract:  Internal  Revenue  Code 
section  7872  recharacterizes  a  below- 
market  loan  as  a  market  rate  loan  and 
an  additional  transfer  by  the  lender  to 
the  borrower  equal  to  the  amoimt  of 
imputed  interest.  The  regulation 
requires  both  the  lender  and  the 
borrower  to  attach  a  statement  to  their 
respective  income  tax  retimis  for  years 
in  which  they  have  imputed  income  or 
claim  imputed  deductions  under  Code 
section  7872. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  and  business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
1,631,202. 

Estimated  Time  Per  Respondent:  18 
min. 

Estimated  Total  Annual  Burden 
Hours;  481,722. 

The  following  paragiaph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  siimmarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
iidormation  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
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minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  October  12, 1999. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  99-27153  Filed  10-18-99;  8:45  am) 

BUXING  CODE  4S30-01-V 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Advisory  Group  to  the  Commissioner 
of  Internal  Reveruie;  Meeting 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice. 

SUMMARY:  The  IRS  Advisory  Council 
(IRSAC)  will  hold  a  public  meeting  to 
present  rtK:ommendations  to  the 
Commissioner  of  Internal  Revenue 
about  modernization  planning  and 
implementation  for  wage  and 


investment,  small  business  and  self- 
employed  and  large  and  mid-size 
business  taxpayers.  Other  topics  to  be 
discussed  include  the  overall  IRS 
modernization  process,  customer 
service  programs,  Y2K  and  the  prime 
contract. 

DATES:  The  meeting  will  be  held. 
Wednesday,  November  10, 1999. 

ADDRESSES:  The  meeting  will  be  held  in 
Room  3313,  Main  Building,  1111 
Constitution  Avenue,  NW,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lorenza  Wilds;  Office  of  Public  Liaison 
and  Small  Business  A^irs,  CL:PL, 
Room  7559  IR,  1111  Constitution 
Avenue.  NW,  Washington,  DC  20224, 
telephone  202-622-5188,  not  a  toll-free 
number.  E-mail  address: 
*pubUc liaison@ml.irs.gov. 

SUPPLEMENTARY  INFORMATKM:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988), 
that  a  public  meeting  of  the  IRSAC  will 
be  held  on  Wednesday,  November  10, 
1999,  beginning  at  8:30  am  in  Room 
3313,  main  building,  1111  Constitution 
Avenue,  NW,  Washington,  DC  20224. 


Last  minute  changes  to  the  agenda  are 
possible  and  could  prevent  effective 
advance  notice.  The  meeting  will  be  in 
a  room  that  accommodates 
approximately  50  people,  including 
IRSAC  members  and  IRS  officials.  Due 
to  the  limited  space  and  security 
specifications,  please  call  Lorenza  Wilds 
to  confirm  your  attendance.  Ms.  Wilds 
can  be  reached  at  (202)  622-5188  (not 
toll-free).  Attendees  are  encouraged  to 
arrive  at  least  30  minutes  prior  to  the 
starting  time  of  the  meeting,  to  allow 
enough  time  to  clear  seciuity  at  the  1111 
Constitution  Avenue,  NW,  entrance. 

If  you  would  like  for  the  IRSAC  to 
consider  a  written  statement,  please  call 
(202)  622-5081,  write  to  Merci  del  Toro, 
Office  of  Pubhc  Liaison,  CL:PL,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW,  Room  7559  IR, 
Washington,  DC  20224,  or  E-mail  at 
*pubhc liaisondml.irs.gov. 

Dated:  October  12, 1999. 
Susanne  M.  Sottile, 

Designated  Federal  Official,  National 
Director,  Office  of  Public  Liaison  and  Small 
Business  Affairs. 
(FR  Doc.  99-27149  Filed  10-18-99;  8:45  am] 
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Proclamation  7240  of  October  15,  1999 
White  Cane  Safety  Day,  1999 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  white  cane  is  widely  recognized  as  a  symbol  of  independence  for 
people  who  are  blind  or  visually  impaired.  This  simple  device  has  given 
freedom  to  generations  of  blind  Americans  by  enabling  them  to  move  through 
their  communities  with  greater  ease,  confidence,  and  safety. 

Dr.  Kenneth  Jemigan,  former  President  of  the  National  Federation  of  the 
Blind  who  died  just  a  year  ago  this  month,  was  an  early  advocate  of  the 
white  cane  and  the  full  integration  of  blind  people  into  every  aspect  of 
society.  Dr.  Jemigan  used  the  white  cane  himself  and  recognized  its  power 
as  a  means  to  allow  blind  people  to  leave  the  confines  of  their  homes 
for  the  outside  world — to  go  to  school  and  to  work  and  to  make  ever- 
greater  contributions  to  their  communities. 

Thanks  to  enormous  advances  in  technology,  people  who  are  blind  or  visually 
impaired  now  have  additional  tools — such  as  voice  recognition  software, 
computer  screen  readers,  and  braille  translators — ^to  assist  them  in  carrying 
out  their  responsibilities  on  the  job.  My  Administration  has  proposed  in- 
creased investment  in  such  assistive  technology  as  well  as  a  $1,000  tax 
credit  to  help  people  with  disabilities  offset  the  cost  of  special  transportation 
requirements  and  work-related  expenses.  I  have  also  strongly  urged  the 
Congress  to  pass  the  Work  Incentives  Improvement  Act  so  that  Americans 
with  disabilities  can  go  to  work  without  jeopardizing  their  Medicare  or 
Medicaid  coverage. 

We  can  be  heartened  today  that  many  barriers  to  full  inclusion  for  blind 
Americans  have  been  dismantled.  But  the  greatest  barrier  still  remains:  the 
attitude  of  too  many  sighted  people  that  those  who  are  blind  or  visually 
impaired  are  incapable  of  holdup  their  own  in  the  working  world.  On 
White  Cane  Safety  Day,  let  us  reaffirm  our  national  commitment  to  providing 
equal  opportunity  for  all  Americans,  regardless  of  disability. 

To  honor  the  many  achievements  of  blind  and  visually  impaired  citizens 
and  to  recognize  the  white  cane's  significance  in  advancing  independence, 
the  Congress,  by  joint  resolution  approved  October  6,  1964,  has  designated 
October  15  of  each  year  as  "White  Cane  Safety  Day." 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  October  15,  1999,  as  White  Cane  Safety 
Day.  I  call  upon  the  people  of  the  United  States,  government  officials, 
educators,  and  business  leaders  to  observe  this  day  with  appropriate  pro- 
grams, ceremonies,  and  activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifteenth  day 
of  October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-nine, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-fourth. 
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Proclamation  7241  of  October  IS,  1999 
National  Forest  Products  Week,  1999 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

From  our  earliest  days  as  a  Nation,  America's  forests  have  played  a  vital 
role  in  fostering  our  country's  economic  strength  and  enhancing  the  quality 
of  our  lives.  American  Indians  and  European  settlers  alike  found  in  our 
forests  the  fuel  and  material  for  shelter  to  sustain  their  families  and  commu- 
nities. From  those  same  forests  came  timber  for  our  fleets  of  sailing  ships 
and  the  ties  for  our  railroads  that  span  the  continent.  Whether  working 
in  limiber  mills  or  paper  mills,  for  furniture  manufacturers  or  the  building 
industry,  generations  of  Americans"  have  earned  their  livelihood  from  the 
bounty  of  our  forests. 

Forests  bring  more,  however,  to  our  lives  than  economic  prosperity.  They 
provide  invaluable  habitat  for  a  variety  of  plants  and  animals,  help  to 
keep  our  air  and  water  clean,  and  promote  soil  stability.  They  also  renew 
our  spirits  by  offering  us  a  place  to  experience  the  beauty,  peace,  and 
diversity  of  the  natural  world. 

As  our  Nation  has  grown  and  developed,  so  too  have  our  demands  on 
oiir  forests.  We  can  be  grateful  that,  despite  decades  of  exploitation,  forests 
still  comprise  as  much  as  one-third  of  our  country's  land  area  today.  Thanks 
to  innovative  management  techniques,  individual  and  corporate  commitment 
to  recycling,  and  close  cooperation  between  Federal,  State,  and  private  land 
owners,  we  are  succeeding  in  sustaining  the  health  and  productivity  of 
these  precious  natural  resources.  Through  continued  wise  stewardship,  we 
can  ensure  that  future  generations  of  Americans  will  have  the  same  opportu- 
nities to  share  the  beauty  and  bounty  of  our  forests  as  we  enjoy  today. 

To  recognize  the  importance  of  our  forests  in  ensuring  the  long-term  welfare 
of  our  Nation,  the  Congress,  by  Public  Law  86-753  (36  U.S.C.  123).  has 
designated  the  week  beginning  on  the  third  Sunday  in  October  of  each 
year  as  "National  Forest  Products  Week"  and  has  authorized  and  requested 
the  President  to  issue  a  proclamation  in  observance  of  this  week. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  October  17  through  October  23,  1999.  as 
National  Forest  Products  Week.  I  call  upon  all  Americans  to  observe  this 
Week  with  appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fifteenth  day 
of  October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-nine, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-fourth. 
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73 54224,  54225,  54783, 

54784,  54785,  54786,  55172, 
55173,  55174,  55434 

80 53231 

87 53231 

90 53231 

95 53231 

97 53231 

101 53231 

Proposed  Rules: 

54 ..,....„ 53648 

61 53648 

69 53648 

73 53655,  54268,  54269, 

54270,  55222,  55223,  55452, 

55453 

76 54854 

48  CFR 

Oh.  19 „ 54538 

1 53264 

15 53264 

19 53264 

52 53264 

209 „ 55632 

21 1 „..,. 55632 


214 55632 

237 53447 

252 55632 

415 , „__ 54963 

Propoeed  Rules: 

909 55453 

970 55453 

1804 54270 

1812 54270 

1852 _ 54270 

9903 .„^ 56296 

49  CFR 

1 56270 

172 „ 54730 

1002 r...... 53264 

1003 53264 

1007 53264 

1011 53264 

1012 53264 

1014 53264 

1017 .„ .....53264 

1018 53264 

1019 53264 

1021 53264 

1034 53264 

1039 53264 

1100 53264 

1 101 53264 

1 1 03 „. ..„ 53264 

1104 53264 

1105 53264 

1 113.. ^^Z« 53264 

1133 ™..........53264 

1139.: 53264 

1150 53264 

1151 53264 

1152 53264 

1 1 77 „.„.. 53264 

1180 ..„....„..53264 

1184... _ 53264 

Proposed  Rules: 

71 55892 

661 54855 

80  CFR 

216 53269 

222 55858.  55860 

223 55434,  55858.  55860 

600 54786 

635 53949.  54577,  55633 

648 54732,  55821 

660 54786,56177 

679 53630,  53950,  54225. 

54578,  54791,  54792.  55438. 
55634,  55865,  56271,  56272 
Proposed  Rules: 

17 53655.  55892,  56297 

216 „ „ 56298 

227 56297 

648 55688 

660 54272,  55689 

679 53305 


IV 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  OCTOBER  19, 
1999 

AQRICULTliRE 
DEPARTMENT 
Agrtcuttural  Marlwting 
Swvic* 

Walnuts  grown  in — 
Califomia;  put)lished  10-18- 
99 
ENVmONMENTAL 
PROTECTION  AGENCY 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Bentazon,  etc.;  published  7- 

21-99 
Biphenyl,  etc.;  published  7- 

21-99 
Dalapon,  fluchloralin,  etc.; 

published  7-21-99 
Propargite;  published  7-21- 
99 
TRANSPORTATION 
DEPARTMENT 

Fadwal  Aviation 
Administration 

Ainworlhiness  directives: 
Eurocopter  France;         .    . 
published  10-4-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
AgrfeuRunrt  Marfcating 
Sarvica 

Oih/e  oil  promotion,  researcft, 
and  information  order, 
comments  due  by  10-25-99; 
published  8-26-99 
Referendum  procedures; 
comments  due  by  10-25- 
99:  published  8-26-99 
Oranges,  grapefruit, 
tangerines,  and  tangeios 
grown  in — 

Rorida;  comments  due  t>y 
10-27-99;  published  9-27- 
99 

AGRICULTURE 
DEPARTMENT 
Animal  and  PiMit  Haalth 
Inspection  Sarvica 

Hawaiian  and  territorial 
quarantine  notices: 
Baggage  inspection  for 
domestic  flights  from 


Puerto  Rico  to  U.S.  Vir^n 
Islands;  comments  due  by 
10-29-99;  published  8-30- 
99 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

North  Pacific  groundfish; 
comments  due  by  10- 
29-99;  published  10-14- 
99 
Caribbean,  Gulf,  and  South 
Atlantic  fisheries- 
Pelagic  sargassum  habitat 
in  South  Atlantic; 
comments  due  by  10- 
25-99;  published  8-26- 
99 
Northeastern  United  States 
fisheries — 

Northeast  muttispecies; 
comments  due  by  10- 
28-99;  published  9-13- 
99 
West  Coast  States  and 
Westem  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  10- 
25-99;  published  10-8- 
99 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Exchange  Act: 
Electronic  signatures  by 
customers,  participants, 
and  clients  of  registrants; 
comments  due  by  10-29- 
99;  published  8-30-99 

Foreign  futures  and  options 
transactions: 

Board  of  trade  members; 
registration  or  exemption 
from  registration; 
clarification;  comments 
due  by  10-25-'99; 
published  8-26-99 
Foreign  firms  acting  as 
futures  commission 
merchants  or  introducing 
brokers;  direct  acceptance 
of  orders  from  U.S. 
customers  wittKXJt 
registering  with  agency; 
comments  due  by  10-25- 
99;  published  8-26-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution;  standards  of 
performance  for  new 
stationary  sources: 
Small  municipal  waste 
combustkxi  units- 
Emission  guidelines; 
comments  due  by  10- 
29-99;  published  8-30- 
99 


New  source  performance 
standards;  comments 
due  by  10-29-99; 
published  8-30-99 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Califomia;  comments  due  by 
10-25-99;  published  9-23- 
99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
10-25-99;  published  9-24- 
99 
Connecticut;  comments  due 
by  10-28-99;  published  9- 
28-99 
Maryland;  comments  due  by 
10-25-99;  published  9-23- 
99 
Massachusetts;  comments 
due  by  10-27-99; 
published  9-27-99 
l^w  Hampshire;  comments 
due  by  10-29-99; 
published  9-29-99 
Air  quality  implementatk)n 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Colorado;  comments  due  by 
10-25-99;  published  9-24- 
99 
Hazardous  waste  program 
authorizatkjns: 
Vermont,  comments  due  by 
10-25-99;  published  9-24- 
99 
'Hazardous  waste: 

Land  disposal  restrictions— 
Mercury-bearing  wastes; 
treatment  standards; 
comments  due  by  10- 
26-99;  published  7-27- 
99 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Desmedipham;  comments 
due  by  10-25-99; 
published  8-25-99 
Pyridate;  comments  due  by 
10-25-99;  published  8-25- 
99 
Superfund  program: 
NatkxMl  oil  and  hazardous 
substances  contingency 
plan— 

Natk)nal  priorities  list 
update;  comments  due 
by  10-25-99;  published 
9-23-99 
Toxic  sutjstances: 
Inventory  update  rule; 
amendments;  comments 


due  by  10-25-99; 
published  8-26-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Integrated  interstate 
universal  service  and 
interstate  access  reforni 
plan  covering  price  cap 
incumljent  local  exchange 
carriers;  comments  due 
by  10-29-99;  published 
10-4-99 
Telecommunications  Act  of 
1996;  implementation — 
Access  charge  reform; 
local  exchange  carriers 
price  cap  performance 
review;  comments  due 
by  10-29-99;  published 
9-22-99 
Radio  services,  special: 
Maritime  servk»s — 
Privately  owned 
accounting  authorities; 
accounts  settlement; 
streamlining;  biennial 
regulatory  review; 
comments  due  by  10- 
25-99;  pCiblished  9-3-99 
Radio  stations;  table  of 
assignments: 

Oregon;  comments  due  by 
10-25-99;  published  9-16- 
99 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Assessments: 
Risk  classifications;  capital 
component;  reporting  date 
change;  comments  due  bf 
10-25-99;  published  9-8- 
99 
FEDERAL  RESERVE 
SYSTEM 

Consumer  leasing  (Regulation 
M): 

Disclosure  requirements; 
delivery  by  electronic 
communk»tion;  comments 
due  by  10-29-99; 
published  9-14-99 
Electronic  fund  transfers 
(Regulatkxi  E): 
Disptosure  requirements; 
delivery  by  electronic 
communkation;  comments 
due  by  10-29-99; 
published  9-14-99 
Equal  credit  opportunity 
(Regulation  B): 
Disclosure  requirements; 
delivery  by  electrorric 
communk:atkxi;  comments 
due  by  10-29-99; 
published  9-14-99 
Tnjth  in  lending  (Regulatkm 
Z): 

Disctosure  requirements; 
delivery  by  electronk: 
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communication;  comments 

due  by  10-29-99; 

published  9-14-99 
Truth  in  savings  (Regulation 
DD): 
Disclosure  requirements; 

delivery  by  electronic 

communication;  comments 

due  by  10-29-99; 

published  9-14-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
Sheep  as  minor  species; 
comments  due  by  10-26- 
99;  published  7-26-99 
Medical  devices 
Surgeon's  and  patient 
examination  gloves; 
reclassification;  comments 
due  by  10-28-99; 
published  7-30-99 

INTERIOR  DEPARTMENT 
Land  Managammt  Bureau 

Minerals  management: 
Mining  claims  or  sites; 

location,  recording,  and 

maintenance;  reporting 

and  recordkeeping 

requirements;  comments 

due  by  10-26-99; 

published  8-27-99 
Mining  claims  or  sites; 

location,  recording,  and 

maintenance;  comments 

due  by  10-26-99; 

published  8-27-99 
Mining  claims  or  sites; 

location,  recording,  and 

maintenance;  reporting 

and  recordkeeping 

requirements 

Conrectton;  comments  due 
by  10-26-99;  published 
9-8-99 


INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Pennanent  program  and 
abandoned  mine  land 
reciamation  plan 
submissions: 
Iowa;  comments  due  by  10- 

25-99;  published  10-8-99 
West  Virginia;  comments 

due  by  10-25-99; 

published  10-8-99 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Anchorage  regulations: 
Florida;  comments  due  by 
10-29-99;  published  8-30- 
99 

Drawbridge  operatk>ns: 
Maine;  comments  due  by 
10-25-99;  published  8-25- 
99 

-  Regattas  and  marine  parades: 
Intemational  Tug-of-War; 
comments  due  by  10-25- 
99;  published  10-8-99 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainworthiness  directives: 
Boeing;  comments  due  by 
10-25-99;  published  8-25- 
99 

Burt^hart  Grob  Luft-Und 
Raumfahrt  GmbH  &  CO 
KG;  comments  due  by 
10-29-99;  published  9-29- 
99 

Cessna;  comments  due  by 
10-25-99;  published  9-10- 
99 

Pilatus  Aricraft  Ltd.; 
comments  due  by  10-27- 
99;  published  9-28-99 


Raytheon;  commerrts  due  by 
10-27-99;  published  8-31- 
99 

Saab;  comments  due  by  10- 
25-99;  published  9-23-99 
Class  D  and  Class  E 

airspace;  comments  due  by 

10-29-99;  published  9-14-99 
Class  E  airspace;  comments 

due  by  10-25-99;  putHished 

9-14-99 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Pipeline  safety: 

Hazardous  liquid 
transportation — 

Undenwater  abandoned 
pipeline  facilities; 
comments  due  by  10- 
29-99;  published  8-30- 
99 

UST  OF  PUBUC  LAWS 

This  is  a  continuir>g  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  k>e  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The  ' 
text  will  also  be  made 
available  on  the  Internet  from 


GPO  Access  at  http-y/ 
www.access.gpo.gov/nara/ 
index.html.  Some  laws- may 
not  yet  be  available. 

H.R.  20B4/P.L.  106-69 

Department  of  Transportatron 
and  Related  Agencies 
Appropriations  Act,  2000  (Oct 
9,  1999;  113  Stat.  986) 

S.  1606/P.L  106-70 

To  extend  for  9  additional 
monttis  the  period  for  which 
chapter  12  of  title  11,  United 
States  Code,  is  reenacted. 
(Oct.  9,  1999;  113  Stat.  1031) 

S.  249/P.L  106-71 

Missing,  Exploited,  and 
Runaway  Children  Protection 
Act  (Oct.  12.  1999;  113  Stat. 
1032) 

Last  List  Octolier  8,  1999 


Public  Laws  Electronic 
Notification  Servica 
(PENS) 


PENS  is  a  free  electronk;  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  www.gsa.gov/ 
archives/publaws-l.htmt  or 
send  E-mail  to 
li8tservOwww.gsa.gov  with 
tf>e  following  text  message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  tfus 
address. 


Would  you  like 
to  know. . . 

if  any-changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so.  you 
may  wish  to  sut>scribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 


LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  put)lished  in  the  Federal  Register 
The  LSA  is  issued  monthly  in  cumulative  fbnn. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$27  per  year. 


Ttie  index,  covering  the  contents  of  the 
daiy  Federal  Register,  is  issued  monthly  in 
cumulative  fom^  Entries  are  canied 
primerily  under  the  names  of  the  issuing 
agencies.  Significant  8ut))ects  are  earned 
as  cross-references, 
S25  per  year. 


A  tIndhgaU  is  irxdudtd  in  aach  publication  vtihtcti  lists 
FadanI  Ragiatar  page  numbars  with  the  date  of  pubHcaUon 
In  tha  fadafal  Ragolar 


Superintendent  of  Documents  Subscription  Order  Form 


Oidar  PrecMilng  CodK 

•  5421 


i    I  YES.  enter  the  following  indicated  subscriptions  for  one  yean 


.  LSA  (List  of  CFR  Sections  AfTected),  (LCS)  for  $27  per  year. 
.  Federal  Register  Index  (FRUS)  $25  per  year. 


Charge  your  order. 

IteEaayl 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


. .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  addres.s 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


YES    NO 


Purchase  order  number  (optional) 
Maywem^GeyoB-iiameMdiasavaiiaUeloatheraHiers?     | |  | | 


Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
I    I  GPO  Deposit  Account 


r~1  VISA       CH  MasteiCard  Account 


-n 


Thank  you  for 

(Credit  card  expiratioa  date)  y^^f.  pf^ft 


Authorizing  Signature 


1/97 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


/■ 


:  AFR    SMITH212J 

:  JOHN    SMITH 

I  212    MAIN    STREET 

•  FORESTVILLE   MD    20704- 


DEC97R  1 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


:  AFRDO  SMITH212J 

:  JOHN  SMITH 

•  212    MAIN    STREET    - 

I  FORESTVILLE   MD    20704 


DEC97R  I 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to 
the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-2373. 

To  faiquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Order  Processing  Code 

*5468 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order.  ^ 
It's  Easy! 

n  YES,  enter  my  subscription(s)  as  follows:  To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA).  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  dla/Vy  on/v  (FRDO),  at  $555  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Company  or  personal  name  (Please  type  or  print) 

Additional  address/attention  line 

Street  address 

City,  State.  ZIP  code 

Daytime  phone  including  area  code 

Purchase  order  number  (optional) 

YES     NO 

May  we  make  your  name/addresavaiabie  to  Other  maiien?     j |   |_J 


_.  Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


CH  VISA       n  MasteiCard  Account 


-D 


(Credit  card  expiration  dale) 


Thank  you  for 
your  order! 


Authorising  signature  1/47 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Microfiche  Editions  Available... 


Federal  Register 


The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscritjers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register: 

One  year:  $220.00 
Six  months:  $110.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $247.00 


Superintendent  of  Documents  Subscription  Order  Form 


Ofdar  PrecMdng  C«dK 

*5419 

I    I  YES,  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (MFFR)  D  One  year  at  $220  each 

D  Six  months  at  $110 
Code  of  Federal  Regulations  (CFRM7)      D  One  year  at  $247  each 


Charge  your  order. 

H's  Eaey! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Comfwny  or  personal  name 


Additional  address/attention  line 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
I     I  GPO  Deposit  Account 


(Please  type  or  print) 


Street  address 


City.  State.  ZIP  code 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Rural  Business-Cooperative  Service 

Rural  Utilities  Service 

Farm  Service  Agency 

7  CFR  Parts  2003  and  3570 

FUN  0575-AC10 

Community  Facilities  Grant  Program; 
Correction 

AGENCIES:  Rural  Housing  Service  (RHS), 
Rural  Business-Cooperative  Service 
(RBS),  Rural  Utilities  Service  (RUS).  and 
Farm  Service  Agency  (FSA),  USDA. 

ACTION:  Correction  to  final  regulations. 

summary:  The  Rural  Housing  Service 
(RHS)  corrects  a  final  rule  published 
June  17. 1999  (64  FR  32387).  This  action 
is  to  remove  an  incorrect  amendment. 
Accordingly,  the  final  rule  is  corrected 
to  read  as  follows:  On  page  32388  in  the 
third  column,  remove  Amendment  3 
and  redesignate  remaining  amendments 
accordingly. 

EFFECTIVE  DATE:  Octoher  20, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Barton,  Senior  Loan  Specialist, 
Community  Programs  Division,  Rural 
Housing  Service,  U.S.  Department  of 
Agriculture,  1400  Independence  Avenue 
SW.,  Washington,  DC  20250-0787, 
telephone  (202)  720-1504. 

Dated:  September  27, 1999. 
Jill  Long  Thompson, 
Under  Secretary  Rural  Development. 
[FR  Doc.  99-27405  Filed  10-19-99;  8:45  am] 
BUJNQ  CODE  3410-XV-ll 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plam  Health  inspection 
Service 

9  CFR  Part  77 

[Docket  No.  99-063-1] 

Tuberculosis  in  Cattle  and  Bison;  State 
Designations;  Calif omia, 
Pennsylvania,  and  Puerto  Rico 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
tuberculosis  regulations  concerning  the 
interstate  movement  of  cattle  and  bison 
by  raising  the  designations  of  California, 
Pennsylvania,  and  Puerto  Rico  fi-om 
modified  accredited  States  to 
accredited-free  States.  We  have 
deterQiined  that  California, 
Pennsylvania,  and  Puerto  Rico  meet  the 
criteria  for  designation  as  accredited- 
free  States. 

DATES:  This  interim  rule  is  effective 
October  14, 1999.  We  invite  you  to 
comment  on  this  docket.  We  will 
consider  all  comments  that  we  receive 
by  December  20, 1999. 
ADDRESSES:  Please  send  your  comment 
and  three  copies  to:  Docket  No.  99-063- 
1,  Regulatory  Analysis  and 
Development,  PPD,  APHIS,  Suite  3C03, 
4700  River  Road,  Unit  118,  Riverdale, 
MD  20737-1238. 

Please  state  that  your  comment  refers 
to  Docket  No.  99-063-1. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue, 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  dociunents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APPilS  rules,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Joseph  VanTiem,  Senior  Staff 


Veterinarian,  National  Animal  Health 
Programs,  VS,  APHIS,  4700  River  Road 
Unit  43,  Riverdale,  MD  20737-1231; 
(301)  734-7716. 
SUPPLEMENTARY  INFORMATION: 

Background 

Bovine  tuberculosis  is  a  contagious, 
infectious,  and  commimicable  disease 
caused  by  Mycobacterium  bovis.  The 
regulations  in  9  CFR  part  77. 
"Tuberculosis"  (referred  to  below  as  the 
regulations),  regulate  the  interstate 
movement  of  cattle  and  bison  because  of 
tuberculosis.  Cattle  and  bison  not 
known  to  be  affected  with  or  exposed  to 
tuberculosis  are  eligible  for  interstate 
movement  without  restriction  if  those 
cattle  or  bison  are  moved  from  a  State 
designated  as  an  accredited-free, 
accredited-free  (suspended),  or  modified 
accredited  State.  The  regulations  restrict 
the  interstate  movement  of  cattle  and 
bison  not  known  to  be  affected  with  or 
exposed  to  tuberculosis  if  those  cattle  or 
bison  are  moved  from  a  nonmodified 
accredited  State. 

The  status  of  a  State  is  based  on  its 
fi«edom  from  evidence  of  tuberculosis 
in  cattle  or  bison,  the  effectiveness  of 
the  State's  tuberculosis  eradication 
program,  and  the  degree  of  the  State's 
compliance  with  the  standards 
contained  in  a  document  titled 
"Uniform  Methods  and  Rules — Bovine 
Tuberculosis  Eradication,"  which  has 
been  made  part  of  the  regulations  by 
incorporation  by  reference.  A  State  must 
have  no  findings  of  tuberculosis  in  any 
cattle  or  bison  for  at  least  5  years  to  be 
designated  as  an  accredited-fi«e  State.  A 
State  that  reverts  to  modified  accredited 
status  from  accredited-fi«e  status,  due  to 
the  detection  of  tuberculosis  in  two  or 
more  herds  within  a  48-month  period,  is 
eligible  to  apply  for  the  reinstatement  of 
its  accredited-free  status  following  5 
years  of  freedom  from  evidence  of 
tuberculosis  and  full  compliance  with 
the  standards  contained  in  the  "Uniform 
Methods  and  Rules — Bovine 
Tuberculosis  Eradication." 

Before  publication  of  this  interim 
rule,  California,  Pennsylvania,  and 
Puerto  Rico  were  designated  in  §  77.1  of 
the  regulations  as  modified  accredited 
States.  However,  California, 
Pennsylvania,  and  Puerto  Rico  now 
meet  the  requirements  for  designation  as 
accredited-free  States.  The  two  States 
and  Puerto  Rico  have  been  free  of 
tuberculosis  for  at  least  5  years,  and 
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they  have  met  the  requirements  of  the 
standards  contained  in  the  "Uniform 
Methods  and  Rules — Bovine 
Tuberculosis  Eradication"  by  tracing  all 
potential  sources  of  infection  and 
maintaining  an  adequate  level  of 
slaughter  surveillance.  Therefore,  we  are 
amending  the  regulations  by  removing 
California,  Pennsylvania,  and  Puerto 
Rico  from  the  list  of  modified  accredited 
States  in  §  77.1  and  adding  them  to  the 
list  of  accredited-firee  States  in  that 
section. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportimity  for  public  comment. 
Immediate  action  is  warranted  to  change 
the  regulations  so  that  they  accurately 
reflect  the  current  tubennilosis  status  of 
California,  Pennsylvania,  and  Puerto 
Rico  as  accredited-firee  States.  This  will 

Erovide  prospective  cattle  and  bison 
uyers  with  accurate  and  up-to-date 
information,  which  may  affect  the 
marketability  of  cattle  and  bison  since 
some  prospective  buyers  prefer  to  buy 
cattle  and  bison  firom  accredited-free 
States. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  this  action  effective  less  than  30 
days  after  publication.  We  will  consider 
comments  that  are  received  within  60 
days  of  publication  of  this  rule  in  the 
Federal  Register.  After  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register.  The 
document  will  include  a  discussion  of 
any  comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

ExecutiTe  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

Catde  and  bison  are  moved  interstate 
for  slaughter,  for  use  as  breeding  stock, 
or  for  feeding.  California  has 
approximately  2,650  dairy  herds  and 
12,158  beef  herds  with  a  combined  total 
of  approximately  5,968,679  cattle. 
Approximately  98  percent  of  herd 
owners  would  be  considered  small 
businesses.  Pennsylvania  has 
approximately  10,920  dairy  herds  and 
11,237  beef  herds  with  a  combined  total 
of  approximately  1,672,295  cattle. 
Approximately  99  percent  of  herd 


owners  would  be  considered  small 
businesses.  Puerto  Rico  has 
approximately  1,982  dairy  herds  and 
3,957  beef  herds  with  a  combined  total 
of  approximately  386,980  cattle. 
Approximately  99  percent  of  herd 
owners  would  be  considered  small 
businesses.  Changing  the  status  of 
California,  Pennsylvania,  and  Puerto 
Rico  may  enhance  the  marketability  of 
cattle  and  bison  from  those  States,  since 
some  prospective  cattle  and  bison 
buyers  prefer  to  buy  cattle  and  bison 
from  accredited-ft«e  States.  This  may 
result  in  some  beneficial  economic 
effect  on  some  small  entities.  However, 
based  on  our  experience  in  similar 
designations  of  other  States,  the  effect 
should  not  be  significant. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule:  (1)  Preempts 
all  State  and  local  laws  and  regulations 
that  are  in  conflict  with  this  rule;  (2)  has 
no  retroactive  effect:  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  mle. 

Paperwork  Reduction  Act 

This  interim  rule  contains  no    . 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  77 

Animal  diseases.  Bison,  Cattle, 
Reporting  and  recordkeeping 
requirements.  Transportation, 
Tubennilosis. 

Accordingly,  we  are  amending  9  CFR 
part  77  as  follows: 

PART  77— TUBERCULOSIS 

1.  The  authority  citation  for  part  77 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  Ill,  114, 114a,  115- 
117, 120. 121, 134b,  and  134f;  7  CFR  2.22, 
2.80,  and  371.2(d). 


2.  In  §  77.1,  in  the  definition  of 
Accredited-free  state,  paragraph  (2)  is 
amended  by  adding  "California," 
immediately  after  "Arkansas,"  and  by 
adding  "Pennsylvania,  Puerto  Rico," 
immediately  after  "Oregon,",  and  in  the 
definition  of  Modified  accredited  State, 
paragraph  (2)  is  revised  to  read  as 
follows: 

f77.1    Definitions. 

***** 

Modified  accredited  State. 

***** 

(2)  Modified  accredited  States:  New 
Mexico  and  Texas. 

***** 

Done  in  Washington,  DC,  this  14th  day  of 
October  1999. 
Richard  L.  Dunkle, 

Acting  Administrator,  Animal  and  Plant 
Heaith  Inspection  Service. 
[PR  Doc.  99-27322  Filed  10-19-99;  8:45  am] 
BHJJNG  COOE  3410-34-U 


DEPARTMENT  OF  AGRICULTURE 

Food  Sataty  and  Inspection  Sarvlco 

9  CFR  Parts  303, 304, 307, 308, 312, 
314, 327, 331. 350, 381,  and  416 

[Docket  No.  96-037F] 

Sanitation  RaquiranMnts  for  Official 
Moat  and  Poultry  EataMiatiments 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 
action:  Final  rule. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  revising  its 
regulatory  requirements  concerning 
sanitation  in  official  meat  and  poidtry 
establishments.  Specifically,  FSIS  is 
consolidating  the  sanitation  regulations 
into  a  single  part  applicable  to  both 
official  meat  and  poultry 
establishments,  eliminating  unnecessary 
differences  between  the  sanitation' 
requirements  for  meat  and  poultry 
processing,  and  converting  many  of  the 
highly  prescriptive  sanitation 
requirements  to  performance  standards. 
EFFECTIVE  DATES:  January  25,  2000. 
FOn  FURTHER  INFORMATION  CONTACT: 
Daniel  L.  Engeljohn,  Ph.D.,  Director, 
Regulation  Development  and  Analysis 
Division,  Office  of  Policy,  Program 
Development,  and  Evaluation,  Food    ' 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture  (202)  720- 
5627. 
SUPPLEMENTARY  INFORMATION: 

Background 

As  a  result  of  a  recent;  comprehensive 
review  of  its  regulatory  procedures  and 
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requirements,  FSIS  identiBed  the  need 
to  revise  its  sanitation  requirements  for 
official  meat  and  poultry 
establishments.  The  Agency's  tentative 
view  was  that  a  number  of  the  sanitation 
requirements  were  difficult  to 
understand,  redundant,  or  outdated. 
Also,  the  Agency  found  that  there  were 
unnecessary  differences  between  the 
sanitation  regulations  for  official  meat 
and  poultry  establishments.  Finally,  the 
Agency  could  not  justify  the  retention  of 
the  sanitation  regulations  that  were 
inconsistent  with  the  Agency's  recently 
finalized  Hazard  Analysis  and  Critical 
Control  Point  (HACCP)  and  Sanitation 
Standard  Operating  Procediue 
(Sanitation  SOP)  regulations.  These 
sanitation  requirements  were 
imnecessarily  prescriptive,  impeded 
innovation,  and  bliured  the  distinction 
between  establishment  and  inspection 
program  employee  responsibilities  for 
maintaining  sanitary  conditions. 

Therefore,  on  August  25. 1997,  FSIS 
published  in  the  Federal  Register  a 
proposal  to  revise  its  sanitation 
requirements  for  official  meat  and 
poultry  establishments  (62  FR  45045). 
FSIS  proposed  to  consolidate  the 
sanitation  regulations  into  a  single  part 
applicable  to  both  official  meat  and 
poultry  establishments,  eliminate 
unnecessary  differences  between  the 
meat  and  poultry  sanitation 
requirements,  and  convert  many  of  the 
highly  prescriptive  sanitation 
requirements  into  performance 
standards.  FSIS  initially  solicited 
comment  on  the  proposal  for  a  60-day 
period  ending  October  24,  1997. 

Shortly  after  the  comment  period  for 
that  proposal  opened,  FSIS  mistakenly 
released  information  that 
mischaracterized  the  provisions  of  the 
proposal  concerning  the  use  of  nonfood 
compounds  and  proprietary  substances. 
In  order  to  alleviate  any  confusion 
regarding  the  sanitation  proposal  and  to 
clarify  FSIS  policy  in  regard  to  nonfood 
compounds  and  proprietary  substances, 
FSIS  published  a  retraction  of  the 
erroneous  information  in  the  Federal 
Register  (FSIS  Docket  No.  97-062N;  62 
FR  55996).  Further,  in  order  to  ensure 
that  the  public  had  ample  opportunity 
to  submit  meaningful  comments  on  the 
sanitation  proposal  and  its  provisions 
concerning  nonfood  compounds  and 
proprietary  substances,  FSIS  reopened 
the  comment  period  for  that  proposal 
for  15  days,  from  October  28. 1997,  to 
November  10,  1997  (FSIS  Docket  96- 
037R;  62  FR  55997). 

By  the  close  of  the  second  comment 
period,  FSIS  had  received  51  comments 
from  meat  and  poultry  establishments, 
trade  and  professional  associations, 
academia,  consiuner  advocacy  groups. 


State  governments,  and  FSIS  inspection 
program  employees.  Two  of  these 
comments  included  requests  for  a  90- 
day  extension  of  the  original  comment 
period.  FSIS  beUeved  the  original  60- 
day  comment  period  was  sufficient  and 
did  not  extend  it,  except  for  the  15-day 
period  discussed  above. 

About  two-thirds  of  the  commenters 
opposed  the  proposal  in  general.  Many 
of  these  commenters  characterized  the 
proposal  as  "deregulation"  that  would 
weaken  inspection  program  employee 
authority  and  reduce  the  consumer  food 
safety  protections  in  the  existing 
prescriptive  regulations.  Most  of  these 
commenters  argued  that  there  should  be 
no,  or  only  minimal,  change  to  the 
existing  sanitation  regulations. 

The  other  third  of  the  commenters 
generally  supported  the  proposal  to 
revise  the  sanitation  requirements  for 
official  meat  and  poultry 
establishments.  These  commenters 
commended  FSIS  efforts  to  streamline 
and  consolidate  the  sanitation 
requirements,  to  make  the  requirements 
consistent  with  the  HACCP  and 
Sanitation  SOP  regulations,  and  to  grant 
establishments  greater  flexibility  to 
innovate.  Many  of  these  commenters, 
however,  did  raise  objections  to  and 
recommend  revisions  for  specific 
provisions  in  the  proposed  rule. 

FSIS  responses  to  all  of  the  relevant 
conunents  follow. 

Genera!  Opposition 

Comment:  Many  of  the  commenters 
opposed  to  the  proposal  characterized 
the  performance  standards  as 
"deregulation"  that  would  weaken  FSIS 
enforcement  authority  and  endanger 
consumers.  Some  of  Uiese  commenters 
maintained  that  the  proposed 
performance  standards  are  too  general  to 
be  enforceable,  as  they  would  allow  for 
multiple  interpretations  of  the 
sanitation  standards.  Several 
commenters  also  argued  that  by 
replacing  with  performance  standards 
the  existing  sanitation  requirements  that 
contain  prohibitions  against  specific 
activities,  such  as  the  prohibition  in 
§  308.8(e)  against  "placing  skewers,  tags, 
or  knives  in  the  mouth,"  FSIS  would  be 
impairing  inspection  program 
employees'  ability  to  take  action  as 
necessary  to  prevent  product 
adulteration. 

Response:  The  sanitation  performance 
standards  are  "deregulatory"  in  the 
sense  that  they  remove  obstacles  to 
innovation  previously  caused  by  overly 
prescriptive,  and  in  some  cases  obsolete, 
sanitation  regulations.  For 
establishments  to  fully  and  successfully 
meet  the  HACCP  and  Sanitation  SOP 
requirements,  they  must  be  able  to 


innovate,  or  at  least  customize  their 
operating  procedures,  to  control  food 
safety  hazards  and  ensure  that  product 
does  not  become  adulterated  within 
their  unique  processing  environments. 
The  sanitation  performance  standards 
established  in  this  rule  not  only  will 
provide  meat  and  poultry 
establishments  with  the  flexibility  to 
innovate  in  facility  design,  construction, 
and  operations,  but  also  will  articidate 
the  standards  for  good  sanitation  and  for 
food  product  safety  that  must  be  met  by 
establishments. 

The  sanitation  performance  standards 
are  not  subject  to  multiple 
interpretations.  Regardless  of  the  area  or 
activity  any  individual  performance 
standard  governs,  all  of  the  sanitation 
standards  have  the  same  intent:  An 
official  meat  or  poultry  establishment 
must  operate  imder  sanitary  conditions, 
in  a  maimer  that  ensures  that  product  is 
not  adulterated  and  that  does  not 
interfere  with  FSIS  inspection  and  its 
enforcement  of  such  standards. 
However,  because  the  sanitation 
performance  standards  define  the 
residts  to  be  achieved  by  sanitation,  but 
not  the  specific  means  to  achieve  those 
results,  the  sanitation  performance 
standards  can  be  met  by  establishments 
in  different  ways.  Regardless  of  the 
means  by  which  establishments  comply 
with  the  standards,  the  required  results 
will  be  the  same  for  all  establishments. 

The  sanitation  performance  standards 
do  not  lessen  the.authority  of  FSIS 
inspection  program  employees  nor  in 
any  way  weaken  the  statutory  and 
regulatory  requirements  that  official 
meat  and  poultry  establishments 
maintain  sanitary  conditions  and  ensure 
that  product  is  not  adulterated.  Section 
8  of  the  Federal  Meat  Inspection  Act 
(FMIA)  states  that  the  "Secretary  shall 
cause  to  be  made  by  experts  in 
sanitation  or  other  competent 
inspectors,  such  inspection  *  *  *  as 
may  be  necessary  to  inform  himself  of 
the  sanitary  conditions*  *  *  of 

*  *  'establishments."  It  also  provides 
that  "where  the  sanitary  conditions  of 
any  such  establishment  are  such  that  the 
meat  or  meat  food  products  are  rendered 
adidterated,  (the  Secretary  of 
Agricultiu^)  shall  refuse  to  allow  said 
meat  or  meat  food  products  to  be 
labeled,  marked,  stamped,  or  tagged  as 
'inspected  and  passed.' "  Likewise 
section  7  of  the  Poultry  Products 
Inspection  Act  (PPIA)  requires  that 
every  official  poultry  establishment 
subject  to  inspection  be  operated 
according  to  sanitary  practices 
"required  by  regulations  promulgated 
by  the  Secretary  (of  Agriculture)  for  the 
purpose  of  preventing  the  entry  into 

*  *  *  commerce  *  *  *  of  pouitry 
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products  which  are  adulterated"  and 
directs  the  Secretary  of  Agriculttwe  to 
refuse  inspection  "to  any  establishment 
whose  premises,  facilities,  or 
equipment,  or  the  operation  thereof,  fail 
to  meet  the  (sanitation)  requirements  of 
this  section." 

FSIS  does  not  need  to  specifically 
prohibit  every  action  that  could  possibly 
lead  to  product  adulteration  or 
insanitary  conditions.  It  would,  in  fact, 
be  impossible  to  compile  such  a  list  of 
prohibited  practices.  FSIS  inspection 
program  employees  currently  have  the 
authority  to  withhold  the  mark  of 
inspection  if  an  establishment  fails  to 
ensure  that  product  is  not  adulterated  or 
fails  to  maintain  sanitary  conditions, 
even  if  the  failure  in  question  is  not 
specifically  prohibited  in  the 
regulations.  This  authority  remains 
unchanged  under  the  new  performance 
standards.  For  example,  were  an 
establishment  employee  to  place  a  knife 
used  on  inspected  product  in  his  mouth, 
that  action  would  be  a  violation  of 
§  416.5(a),  "All  persons  working  in 
contact  with  product,  food-contact 
surfaces,  and  product-packaging 
materials  must  adhere  to  hygienic 
practices  while  on  duty  to  prevent 
adulteration  of  product." 

Comment:  Several  commenters 
objected  to  the  proposed  rescission  of 
the  regulations  requiring  that  various 
systems  (such  as  plumbing  and  sewage 
systems)  and  activities  (such  as  the  use 
of  sanitizers,  pesticides^  and  other 
chemicals)  be  prior-approved  by  circuit 
supervisors  or  other  FSIS  program 
employees.  These  commenters  claimed 
that  many  serious  sanitation  problems 
can  be  prevented  only  through  prior- 
approval  of  such  systems  and  activities 
by  experienced  FSIS  program 
employees.  Fiuther,  these  commenters 
maintained  that  without  prior  approval, 
establishments  will  negligently  use 
pesticides  and  other  chemicals, 
adulterating  product. 

Response:  FSIS  disagrees.  In  regard  to 
the  prior  approval  of  establishment 
pliunbing,  sewage,  and  other  systems, 
FSIS  has  made  the  determination  that  it 
should  afford  establishments  the 
flexibility  to  determine  what  is 
appropriate  and  sufficient  for 
maintaining  sanitary  conditions  and 
preventing  the  adulteration  of  product. 
FSIS  will  verify  that  these  systems  meet 
the  sanitation  performance  standards 
through  inspection.  FSIS  already  has 
rescinded  the  requirements  for  prior 
approval  of  establishment  drawings, 
specifications,  and  equipment  used  in 
official  establishments  (62  FR  45015; 
August  25,  1997). 

In  regard  to  the  use  of  pesticides, 
sanitizers,  and  other  chemicals,  FSIS 


has  determined  that  it  is  the 
establishment's  responsibility  to  ensiu« 
that  the  chemicals  it  uses  are  safe  and 
appropriate  for  use  in  its  particular  meat 
or  poultry  processing  environment. 
Establishments  will  be  required  to 
account  for  the  safety  and  appropriate 
use  of  these  chemicals  in  their  written 
HACCP  plans,  Sanitation  SOP's,  or  in 
other  documentation.  A  full  discussion 
of  this  issue  can  be  found  below  under 
the  section  entitled  "Cleaning 
Compounds  and  Sanitizers." 

Comment:  Finally,  two  commenters 
argued  that  the  proposed  performance 
standards  could  have  a  deleterious 
impact  on  trade.  One  stated  that 
Einopean  countries  with  more  stringent 
sanitation  requirements  would  ban 
imports  of  U.S.  meat  and  poultry 
products  if  the  proposed  performance 
standards  were  made  final. 

Response:  FSIS  disagrees.  Many  of  the 
United  States'  major  agricultural  trading 
partners  have  already  implemented  or 
are  currently  developing  meat  and 
poultry  inspection  systems 
incorporating  performance  standards  or 
food  safety  objectives,  rather  than 
prescriptive,  "command-and-control" 
regulations.  Fiuther,  because  the 
sanitation  performance  standards  do  not 
lower  the  existing  food  safety  standards 
for  meat  and  poultry,  but  instead  only 
allow  for  increased  flexibility  and 
innovation  to  meet  the  prescribed 
standards,  other  coimtries  would  not  be 
justified  in  imposing  any  new 
restrictions  in  response.  Thus,  FSIS 
anticipates  that  these  new  regiUations 
will  have  no  adverse  impact  on  trade. 

General  Sanitation:  Proposed  §416.1 

Comment:  Several  commenters 
questioned  the  proposed  performance 
standard  language  in  §416.1  and 
elsewhere  requiring  that  establishments 
be  operated  in  a  sanitary  manner 
sufficient  to  prevent  product  from  being 
"misbranded."  These  commenters 
argued  that  there  could  never  be  a 
situation  where  insanitation  by  itself 
could  lead  to  misbranding  and, 
therefore,  that  the  requirement  is 
unnecessary. 

Response:  FSIS  agrees  that  it  would 
be  highly  unlikely  for  any  meat  or 
poultry  product  to  be  misbranded  as  a 
result  of  insanitation  and  has  removed 
the  references  to  misbranding  from 
§§416.1, 416.2(c),  and  416.3. 
Establishments  should  keep  in  mind, 
however,  that  the  misbranding  of  meat 
or  poidtry  products  is  prohibited  by  the 
FMIA,  the  PPIA,  and  the  regulations 
promulgated  under  those  Acts.  FSIS 
will  take  action  in  accordance  with  its 
statutory  authority  and  the  regulations 


any  time  it  determines  that  meat  or 
poultry  products  have  been  misbranded. 

Comment:  Similarly,  several 
commenters  questioned  the  proposed 
rule  language  requiring  that 
establishments  operate  in  a  sanitary 
manner  in  order  to  prevent  both 
"adulteration"  and  "contamination." 
These  commenters  argued  that 
"contamination"  is  a  very  broad  term 
that  can  describe  problems  with  product 
quality  or  composition,  as  well  as  those 
associated  with  product  safety.  They 
maintained  that  a  requirement  to 
prevent  "adulteration"  would  be 
sufficient,  as  "adulteration"  is  defined 
by  both  the  FMIA  and  the  PPIA. 

Response:  FSIS  agrees  that  the  term 
"contamination"  may  cause  some 
confusion  and  has  removed  the 
references  to  "contamination" 
throughout  the  rule  language.  FSIS 
emphasizes,  however,  that 
establishments  must  maintain  sanitary 
conditions  within  their  processing 
facilities,  as  insanitary  conditions  do 
lead  to  the  adulteration  of  product. 
While  the  references  to  "contamination" 
have  been  removed,  FSIS  has  added  to 
the  regulations  the  requirement  that 
processing  activities  and  the  use  of 
chemicals  and  equipment  must  not 
create  insanitary  conditions. 

Establishment  Grounds  and  Pest 
Management:  Proposed  §41 6. 2(a) 

Comment:  Several  commenters 
objected  to  the  language  of  proposed 
§  416.2(a)  regarding  establishment 
grounds:  "The  groimds  about  an 
establishment  must  be  maintained  to 
prevent  conditions  that  could  lead  to 
contamination  or  adulteration  of 
product  or  that  could  prevent  FSIS 
program  employees  itom  performing 
assigned  tasks."  The  commenters 
contended  that  the  phrase  "grounds 
about  an  establishment"  is  inconsistent 
with  recent  FSIS  policy  that 
establishment  management  is 
responsible  for  defining  the  boundaries 
of  their  facilities.  Specifically, 
commenters  cite  recent  FSIS  Directive 
7640.1,  "Inspection  Ehities  Related  to 
Facilities  and  Equipment,  and  Plant 
Operated  Quality  Control  Programs," 
which  states  that  inspection  program 
employees  are  to  request  from 
establishment  management  written 
designation  of  the  official  premises' 
boimdaries.  Therefore,  these 
commenters  have  suggested  that 
"grounds  about  an  establishment"  be 
revised  to  read  "grounds  as  designated 
by  the  establishment." 

Response:  FSIS  disagrees.  The  Agency 
sees  no  inconsistency  between  the 
directive  and  the  performance  standard 
as  proposed.  Proper  maintenance  of  the 
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grounds  about  an  establishment  is 
essential  for  ensuring  good  sanitation. 
FSIS  inspection  program  employees 
request  written  designation  of 
establishment  boimdaries  only  to 
facilitate  their  inspection  of  the 
establishment.  EstabHshments  are 
responsible  for  preventing  adulteration 
of  product  even  if  the  sources  are 
outside  the  designated  boundaries  of  the 
establishment.  Revising  the  performance 
standard  to  address  only  areas  within 
the  designated  boundaries  could 
mislead  establishments  into  believing 
that  they  are  not  responsible  for 
preventing  such  adulteration,  especially 
when  it  originates  from  areas  outside  of 
the  designated  boundaries  of  the 
processing  operations,  but  under  the 
control  of  the  establishment. 
Accordingly,  FSIS  is  not  making  any 
changes  to  the  rule  language  as 
proposed. 

Comment:  FSIS  proposed  to  require 
that  establishments  "have  in  place  an 
integrated  pest  management  program  to 
prevent  the  harborage  and  breeding  of 
pests  on  the  grounds  and  within 
establishment  facilities."  One 
commenter  suggested  that  FSIS  delete 
the  word  "integrated,"  arguing  that  it  is 
confusing  and  unnecessary. 

Response:  Integrated  pest 
management  (IPM)  is  a  widely 
recognized  system  of  agricultural  pest 
control  that  takes  into  account  pest 
ecology  and  the  effect  of  pesticides  and 
other  pest  control  chemicals  on  the 
environment  and  on  food.  For  the  most 
part,  IPM  has  been  used  within 
agricultural  production  systems. 
However,  IPM  also  is  applicable  to  meat 
and  poultry  processing. 

FSIS  has  rethought  its  tentative  view 
that  meat  and  poultry  establishments 
should  implement  IPM  systems. 
Although  FSIS  encourages 
establishments  to  develop  or  adopt  IPM, 
FSIS  has  concluded  that  IPM  is  not 
absolutely  necessary  to  ensure  the 
production  of  unadulterated  meat  or 
poultry  products.  In  this  final  rule,  FSIS 
is  requiring  that  any  pest  control  system 
used  by  an  establishment  be  designed 
and  implemented  so  as  to  ensure  that 
product  is  not  adulterated  either  by 
pests  or  by  the  products  designed  to 
control  them  and,  further,  that  the  pest 
control  system  does  not  create 
insanitary  conditions. 

Comment:  The  remaining  comments 
on  pest  control  addressed  the  proposal 
to  eliminate  the  requirements  that 
pesticides  and  rodenticides  be  approved 
by  FSIS  prior  to  their  use  in  official 
establishments.  Several  commenters 
argued  that  without  prior  approval  of 
pesticides  and  prescriptive 
requirements  concerning  their  use. 


establishments  will  adulterate  product 
or  create  insanitary  conditions  that 
could  lead  to  adulteration. 

Response:  FSIS'  review  and  approval 
of  pesticides  and  rodenticides  prior  to 
their  intended  use  provided  some 
assurance  to  meat  and  poultry 
processors  that  proper  use  of  these 
compounds  would  not  result  in  the 
adulteration  or  contamination  of  food 
products.  However,  FSIS  has  concluded 
after  careful  consideration  of  the  issue 
that  this  prior  approval  program  is 
uimecessary  and  inconsistent  with 
HACCP.  Under  the  HACCP  regulations, 
establishments  are  responsible  for 
developing  and  implementing  HACCP 
plans  incorporating  the  controls 
necessary  and  appropriate  to  produce 
safe  meat  and  poultry  products. 
Consequentiy,  establishments  are 
responsible  for  ensuring  that  the 
pesticides  and  rodenticides  they  use  are 
safe  and  effective. 

Further,  FSIS  prior  approval  of 
pesticides  and  rodenticides  has  been 
somewhat  redundant  with  the 
Environmental  Protection  Agency  (EPA) 
requirements  and  review  programs  for 
these  compounds.  Under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  EPA  reviews  pesticide 
formulation,  intended  use,  and  other 
information;  registers  all  pesticides  for 
use  in  the  United  States;  and  prescribes 
labeling,  use,  and  other  regulatory 
requirements  to  prevent  unreasonable 
adverse  effects  on  the  environment, 
including  humans,  wildlife,  plants,  and 
property.  Any  meat  or  poultiy 
establishment  using  a  pesticide  must 
follow  the  FIFRA  requirements. 

FSIS  is  requiring  tnat  documentation 
substantiating  the  safety  of  pesticides 
and  rodenticides  be  available  to  FSIS 
inspection  program  employees  for 
review  (§  416.4(c)).  The  documentation 
will  need  to  include  proof  of  EPA 
registration  and  could  also  include  other 
any  information,  such  as  letters  of 
guaranty  from  the  manufacturer,  labels, 
application  instructions,  and  records  of 
use  that  establish  the  safe  and  effective 
use  of  these  products.  FSIS  inspection 
program  employees  will  review  these 
records  as  necessary,  as  well  as  observe 
the  application  and  storage  of  pesticides 
and  rodenticides  to  ensure  the 
maintenance  of  sanitary  conditions  and 
that  product  is  not  adulterated.  (For 
further  discussion  of  prior  approval  of 
pesticides  and  other  chemicals,  see  the 
section  "Cleaning  Compounds  and 
Sanitizers"  below.) 

Establishment  Construction:  Proposed 
§  416.2(b) 

Comment:  Several  commenters 
objected  to  the  language  of  the  proposed 


provision:  "Establishment  buildings, 
including  their  structures,  rooms,  and 
compartments  must  be  of  sound 
construction,  kept  in  good  repair,  and  be 
of  sufficient  size  to  allow  for  the 
sanitary  processing,  handling,  and 
storage  of  product."  Commenters  argued 
that  the  requirement  regarding 
"sufficient  size"  constitutes  a  new 
standard  for  sanitation.  Commenters 
also  argued  that  the  phrase  "sanitary 
processing,  handling,  and  storage  of 
product"  is  too  general;  they  suggested 
that  the  construction  standard  be  based 
upon  preventing  adulteration  of 
product. 

Response:  FSIS  disagrees  that  the 
requirement  that  rooms  in  an  official 
establishment  be  of  "sxxfficient  size" 
constitutes  a  new  standard.  Although 
the  previous  regulations  did  not 
expliciUy  require  rooms  to  be  any 
particular  size,  the  requirement  that 
rooms  be  of  sufficient  size  to  prevent  the 
adulteration  of  product  was  implicit. 
Moreover,  this  requirement  is  fiUly 
consistent  with  the  FMIA  and  PPIA.  An 
establishment  would  very  likely  be  in 
violation  of  the  statutory  and  regulatory 
prohibitions  against  product 
adulteration  if  its  processing  or  storage 
rooms  were  so  small  that  adequate 
separation  of  raw  and  ready-to-eat 
product  were  impossible.  FSIS  is  mm^ly 
making  this  requirement  explicit  in  this 
performance  standard. 

FSIS  agrees  that  the  proposed 
language  regarding  "sanitary  processing, 
handling,  and  storage  of  product" 
should  be  revised  to  make  clear  the 
obligation  specified  in  this  regulation. 
For  clarity  and  consistency  with  the 
other  performance  standards,  FSIS  is 
revising  this  performance  standard  to 
read:  "Establishment  buildings, 
including  their  structiu'es,  rooms,  and 
compartments  must  be  of  sound 
construction,  be  kept  in  good  repair,  and 
be  of  sufficient  size  to  allow  for 
processing,  handling,  and  storage  of 
product  in  a  manner  that  does  not  result 
in  product  adulteration  or  the  creation 
of  insanitary  conditions." 

Comment:  A  few  commenters  stated 
that  while  large  establishments  might  be 
able  to  innovate  effectively  under  the 
proposed  performance  standards  for 
construction,  many  small 
establishments  lack  the  expertise  to 
iiuiovate  in  facility  construction  and 
design  and  need  to  follow  specific 
requirements  in  order  to  maintain 
sanitary  operations  that  produce  safe 
meat  and  poultry  products. 

Response:  FSIS  disagrees.  The  design 
or  alteration  of  facility  construction  or 
layout  is  well  within  the  capability  of 
most,  if  not  all,  meat  and  poultry 
establishments,  regardless  of  size. 
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Moreover,  in  this  rule,  FSIS  is  not 
requiring  establishments  to  innovate  in 
regard  to  facility  construction  or  layout. 
Establishments  currently  maintaining 
sanitary  conditions  will  not  need  to 
make  any  changes  to  their  construction 
or  layout  as  a  result  of  this  performance 
standard.  Further,  FSIS  is  making 
available  a  compliance  guide  for  the 
sanitation  performance  standards, 
including  the  standards  for 
construction.  Establishments 
remodeling  or  undertaking  new 
construction  may  consult  this  guide  or 
the  various  national  building  and 
construction  codes.  State  and  local  laws 
and  codes,  and  other  relevant  resources 
available  from  trade  associations, 
consultants,  and  nonprofit 
organizations. 

Comment:  One  commenter  questioned 
FSIS'  recommendation  that 
establishments  consult  the  Food  Code, 
as  well  as  national  building  and 
construction  codes,  when  designing  or 
building  facilities.  The  commenter 
maintained  that  because  these 
documents  have  no  force  of  law, 
establishments  do  not  have  to  follow 
their  giiidance,  and  further,  that  these 
documents  are  not  always  applicable  to 
the  unique  requirements  of  meat  and 
poultry  processing  establishments.  This 
commenter  concluded  that  specific 
design  and  construction  requirements 
are  necessary  to  ensure  that  meat  and 
poultry  establishments  are  built 
properly. 

Response:  FSIS  does  not  agree  that 
specific  requirements  for  establishment 
design  and  construction  are  necessary  to 
ensure  that  meat  and  poultry  are  not 
adulterated.  FSIS  is  adopting 
performance  standards  for  construction 
that  provide  establishments,  regardless 
of  size,  the  flexibility  to  design  facilities 
and  equipment  in  the  manner  they 
deem  best  to  maintain  the  required 
sanitary  environment  for  food 
production.  Further,  as  stated  above,  if 
establishments  are  maintaining  sanitary 
conditions,  there  is  no  reason  to  believe 
that  they  will  not  be  in  compliance  with 
the  new  performance  standards  for 
design  and  construction,  as  long  as  their 
facilities  are  maintained  in  good  repair. 
Also,  as  stated  above,  they  may  follow 
the  recommendations  in  the  Food  Code 
or  the  national  building  and 
construction  codes,  many  of  which  have 
been  adopted  as  requirements  by  State 
and  local  govenmients.  If 
establishments  do  so,  they  should  be  in 
compliance  with  the  standards. 

Comment:  One  commenter  requested 
that  FSIS  delete  the  examples  of  vermin 
given  in  proposed  §  416.2(b)(3):  "Walls, 
floors,  ceilings,  doors,  windows,  and 
other  outside  openings  must  be 


constructed  and  maintained  to  prevent 
the  entrance  of  vermin,  such  as  flies, 
rats,  and  mice."  The  commenter  argued 
that  these  examples  are  imnecessary. 

Response:  These  examples  are 
illustrative  of  the  types  of  vermin 
known  to  commonly  infest  meat  and 
poultry  establishments  and,  therefore, 
FSIS  is  retaining  them  in  the 
regidations. 

Comment:  Finally,  although  no 
commenter  specifically  addressed  the 
proposed  standard  concerning  the 
separation  of  edible  and  inedible 
product,  FSIS  believes  that  the  proposed 
standard  could  be  misimderstood  and  is 
making  a  revision  to  clarify  its  intent. 
FSIS  proposed  to  require  that  "Rooms  or 
compartments  in  which  edible  product 
is  processed,  handled,  or  stored  must  be 
separate  and  distinct  from  rooms  or 
compartments  in  which  inedible 
product  is  processed,  handled,  or 
stored."  FSIS  did  not  intend  to  imply 
that  rooms  where  edible  product  is 
processed,  handled,  or  stored  could 
never  be  used  for  the  processing, 
handling  or  storage  of  inedible  product. 
FSIS  has  allowed,  and  will  continue  to 
allow,  establishments  to  process, 
handle,  or  store  edible  and  inedible 
product  in  the  same  room  as  long  as 
they  are  separated  by  time  or  space,  in 
a  manner  sufficient  to  prevent  the 
adulteration  of  the  edible  product  or  the 
creation  of  insanitary  conditions. 

Response:  FSIS  is  adopting  a  revised 
standard  that  states:  "Rooms  or 
compartments  in  which  edible  product 
is  processed,  handled,  or  stored  must  be 
separate  and  distinct  from  rooms  or 
compartments  in  which  inedible 
product  is  processed,  handled,  or 
stored,  to  the  extent  necessary  to 
prevent  product  adulteration  and  the 
creation  of  insanitary  conditions." 

Light:  Proposed  §  416.2(c) 

Comment:  A  few  commenters 
opposed  the  proposed  performance 
standard  that  establishments  provide 
"Lighting  of  good  quality  and  sufficient 
intensity  to  ensure  that  sanitary 
conditions  are  maintained  and  that 
product  is  not  adulterated  *     *     *  " 
These  commenters  maintained  that  by 
allowing  establishments  to  determine 
whether  light  quality  and  intensity  is 
sufficient,  FSIS,  in  fact,  would  be 
allowing  establishments  to  provide 
lighting  that  is  not  sufficient  to  ensure 
sanitation.  One  commenter  doubted  that 
establishments  would  follow  the 
recommendations  for  lightiivg  contained 
in  the  Food  Code,  as  suggested  by  FSIS. 
Another  commenter  recommended  that 
FSIS  maintain  the  existing  30-foot 
candle  requirement  for  light  intensity  at 
poultry  working  surfaces  and  extend  the 


same  requirement  to  meat 
establishments. 

Response:  FSIS  disagrees.  FSIS  does 
not  believe  it  is  necessary  to  prescribe 
specific  light  intensities  to  ensure 
sanitation  in  meat  and  poidtry 
processing  areas  because  establishments 
must  determine  what  light  intensities 
are  appropriate  to  ensure  sanitation  in 
different  operational  contexts. 
Importantly,  however,  as  with  all  of  the 
sanitation  performance  standards,  FSIS 
will  continue  to  verify  through 
inspection  that  the  lighting  meets  the 
performance  standard. 

The  previous  requirements  for 
lighting  in  poultry  establishments  in 
§  381.52  prescribed  specific  light 
intensities  for  different  areas  of  the 
establishment.  For  example,  FSIS 
required  that  all  rooms  in  which  poultry 
was  killed,  eviscerated,  or  otherwise 
processed  have  30-foot  candles  of  light 
intensity  on  all  working  surfaces.  The 
comparable  regulations  for  red  meat 
establishments  in  §  308.3(b)  did  not 
contain  such  specific  requirements,  but 
required  only  diat  meat  establishments 
have  "abundant  light,  of  good  quality 
and  well  distributed."  However,  the 
intent  of  these  requirements  was  the 
same  for  both  meat  and  poultry 
establishments:  there  must  be  enough 
light  of  adequate  quality  to  monitor 
sanitary  conditions  and  processing 
operations  and  to  examine  product  for 
evidence  of  adulteration.  New  §  416.2(c) 
establishes  this  intent  as  a  single 
performance  standard  applicable  to  both 
meat  and  poultry  establishments,  which 
is  wholly  consistent  with  the  purpose  of 
the  current  regulations. 

It  also  is  important  to  note  that  FSIS 
is  not  rescinding  the  specific  light 
intensity  requirements  for  inspection 
program  employee  and  reprocessing 
stations  set  out  in  §§  307.2  and  381.36. 
FSIS  has  determined  that  these  specific 
requirements  are  still  necessary  to 
ensure  appropriate  conditions  for 
effective  inspection. 

Ventilation:  Proposed  §  416.2(d) 

Comment:  FSIS  proposed  that  meat 
and  poultry  establishments  provide 
"ventilation  adequate  to  eliminate 
odors,  vapors,  and  condensation." 
Several  commenters  maintained  that  it 
would  be  impossible  for  establishments 
to  "eliminate"  odors,  vapors,  and 
condensation.  They  suggested  that  the 
standard  be  revised  to  require  that 
ventilation  be  adequate  to  control  odors, 
vapors,  and  condensation  to  the  extent 
necessary  to  prevent  the  adulteration  of 
product. 

Response:  FSIS  agrees  and  has  revised 
the  standard  to  require  that  ventilation 
be  adequate  to  control  odors,  vapors, 
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and  condensation  to  the  extent 
necessary  to  prevent  adulteration  of 
product  and  to  prevent  the  creation  of 
insanitary  conditions  which  can  lead  to 
product  adulteration. 

Plumbing  and  Sewage  Disposal: 
Proposed  §§  416.2(e)  and  (f) 

Comment:  In  the  preamble  to  the 
proposed  rule,  FSIS  recommended  that 
establishments  consult  the  National 
Plumbing  code  when  designing  or 
building  a  plumbing  system  and  stated 
that  "a  plumbing  system  in  compliance 
with  the  National  Pliunbing  Code  in 
most  instances  would  meet  the 
proposed  performance  standards  for 
plumbing."  One  commenter  supported 
the  use  of  the  National  Pliunbing  Code 
by  establishments  but  questioned 
whether  there  were  certain  provisions  in 
the  Code  that  FSIS  has  determined 
would  be  inadequate  to  meet  the 
performance  standard. 

Response:  FSIS  has  not  determined 
that  any  of  the  provisions  of  the 
National  Plumbing  Code  are 
inappropriate  or  inadequate  as  models 
for  pliunbing  systems  in  meat  and 
poultry  establishments.  However, 
compliance  with  the  National  Pliunbing 
Code  or  any  other  code  does  not 
necessarily  establish  compliance  with 
FSIS  regulations.  For  instance,  it  could 
be  possible  to  build  a  plumbing  system 
that  meets  the  standards  of  the  National 
Plumbing  Code  but  also  creates 
insanitary  conditions  that  could  cause 
the  adulteration  of  product.  FSIS 
continues  to  recommend  that  meat  and 
poultry  establishments  consult  the 
National  Plumbing  Code  when 
designing  or  building  a  plumbing 
system,  but  also  encourages 
establishments  to  keep  in  mind  the 
relevant  requirements  of  FSIS,  other 
Federal  Agencies,  and  State  and  local 
governments. 

Comment:  A  few  commenters 
opposed  the  removal  of  requirements 
that  features  of  plumbing  and  sewage 
systems,  such  as  traps  and  vents,  be 
prior-approved  by  FSIS  program 
employees  for  safety  and  efficacy. 

Response:  As  the  Agency  has  stated 
throughout  this  document,  FSIS 
fundamentally  disagrees  with  those 
commenters  who  oppose  the 
elimination  of  prior  approval 
requirements.  It  is  the  responsibility  of 
the  establishment  to  ensure  that 
plumbing  and  sewage  systems  provide 
an  adequate  supply  of  potable  water  for 
processing  and  other  purposes  and 
move  waste  and  sewage  from  the 
establishment  without  adulterating 
product  or  creating  insanitary 
conditions.  There  are  many  ways  to 
achieve  these  goals  that  are  consistent 


with  FSIS  regulations.  State  and  local 
laws,  and  the  Food  Code.  Required  prior 
approval  of  these  systems  undercuts  this 
objective  and  would  deprive 
establishments  of  the  flexibility  to 
innovate  and  create  sound,  effective 
plumbing  and  sewage  systems  that 
ensure  sanitary  operating  conditions. 
FSIS  will  continue  to  verify,  through 
inspection,  that  plumbing  and  sewage 
systems  neither  adulterate  product  nor 
creaie  insanitary  conditions. 

Water  Supply  and  Reuse:  Proposed 
§  416.2(g) 

Comment:  One  commenter  believed 
that  FSIS  suggested  in  the  preamble  to 
the  proposal  that  compliance  with  the 
EPA  standard  for  water  potability  might 
not  be  sufficient  to  ensure  that  water 
used  by  meat  and  poultry 
establishments  is  potable. 

Response:  FSIS  proposed  a  water 
supply  performance  standard  intended 
to  make  transparent  the  current 
requirement  that  potable  water  comply 
with  EPA's  National  Primary  Drinking 
Water  regulations.  These  regulations  are 
promulgated  under  section  1412  of  the 
Public  Health  Service  Act,  as  amended 
by  the  Safe  Drinking  Water  Act,  and  are 
applicable  to  public  water  systems.  The 
EPA  standard  of  water  potability  is 
sufficient  and  FSIS  is  adopting  the 
performance  standard  as  proposed. 

Comment:  Another  commenter 
questioned  the  proposed  requirement 
that  establishments  make  available  to 
FSIS  any  water  reports  "issued  under 
the  authority  of  the  State  health  agency, 
certifying  or  attesting  to  the  quality  of 
the  water  supply."  The  commenter 
argued  that  this  requirement  would  be 
ineffective  as  an  indicator  of  water 
potability  unless  FSIS  specified  the 
frequency  at  which  an  establishment 
must  have  its  water  supply  tested. 

Response:  The  EPA  National  Primary 
Drinking  Water  regulations,  contained 
in  40  CFR  part  141,  require  testing  of 
drinking  water  for  fecal  coliforms  and 
other  contaminants  at  specified 
frequencies.  Because  FSIS  is  requiring 
that  water  used  by  meat  and  poultry 
establishments  meet  the  EPA 
requirements,  which  include  testing 
requirements.  FSIS  does  not  need  to 
promulgate  separate  testing 
requirements.  Certifications  of  water 
potability  provided  by  State  or  local 
governments  or  other  responsible 
entities  will  show  whether  water  meets 
the  EPA  requirements. 

Some  meat  and  poultry 
establishments  use  private  wells  for 
their  water  supply.  EPA  classifies 
private  wells  as  "noncommunity"  water 
sources  and  does  not  require  testing  for 
potability.  It  also  is  unlikely  that  State 


or  local  governments  would  test  such 
wells  for  potability.  If  an  establishment 
uses  a  private  well,  FSIS  is  requiring 
that  the  establishment  make  available  to 
FSIS  documentation,  renewed  at  least 
semi-annually,  certifying  the  potability 
of  its  private  well  water.  Most 
establishments  will  obtain  this 
documentation  from  private 
laboratories. 

FSIS  is  finalizing  this  requirement 
concerning  the  potability  of  well  water 
in  response  to  the  above  comment. 
Although  the  Agency  did  not 
specifically  propose  this  approach,  it  is 
consistent  with  the  proposal,  which 
focused  on  how  to  ensure  the  potability 
of  water  used  in  all  establishments. 
Moreover,  it  is  not  a  new  requirement. 
It  is  the  codification  of  a  policy  that 
FSIS  has  been  enforcing  under  FSIS 
Directive  11,000.1.  the  "Sanitation 
Handbook  for  Meat  and  Poultry 
Inspection."  This  Directive  was 
rescinded  by  FSIS  Notice  3-98  on 
January  16,  1998.  Another  FSIS 
document  concerning  this  policy, 
entitled  "Approved  Water  Systems." 
will  be  rescinded  upon  the  effective 
date  of  this  rule. 

Comment:  Several  commenters 
objected  to  the  proposed  performance 
standards  for  water  reuse  because,  they 
argued,  the  proposed  standards  would 
allow  establishments  to  wash  raw 
product,  equipment,  and  utensils  with 
non-potable  water,  and  the  possibility  of 
product  adulteration  would  therefore  be 
greatly  increased.  One  commenter 
suggested  that  FSIS  require  water  to  be 
"heat  pasteurized"  before  reuse  on  raw 
or  ready-to-eat  product. 

Response:  In  many  circumstances, 
establishments  can  reuse  water  in  a 
manner  that  will  neither  adulterate 
product  nor  create  insanitary 
conditions.  FSIS  already  permits  certain 
uses  of  nonpotable  water.  For  example, 
water  is  recirculated  in  tanks  to  chill 
raw  poultry;  water  treated  by  an 
advanced  wastewater  treatment  system 
can  be  used  to  wash  equipment  or  raw 
product,  if  followed  by  a  potable  water 
rinse;  and  nonpotable,  reuse  water  can 
be  used  to  wash  floors  or  equipment  in 
areas  where  edible  product  is  not 
handled.  FSIS  is  making  final 
performance  standards  that  will  provide 
for  the  reuse  of  water  in  numerous 
processing  contexts,  provided  that  the 
establishment  takes  actions  necessary  to 
ensure  that  product  is  not  adulterated 
by  the  water  and  that  sanitation  is  not 
compromised.  Establishments  are 
required  to  document  and  monitor 
water  reuse  activities  either  in  their 
Sanitation  SOP's  or  HACCP  plans. 

Comment:  One  commenter  expressed 
concern  about  the  proposed  requirement 
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that  water  used  or  reused  to  chill  or 
cook  ready-to-eat  product  be  free  of 
pathogens.  This  commenter  and  others 
stated  that  the  stated  goal  of  the 
performance  standards  for  water, 
processing  solution,  and  ice  reuse 
should  be  to  prevent  meat  and  poidtry 
products  from  becoming  adulterated  by 
pathogens,  rather  than  preventing  water, 
ice,  or  solutions  from  being 
contaminated  with  pathogens,  fecal 
coliforms,  and  other  hazardous 
substances.  These  commenters 
maintained  that  establishments  will 
control  pathogens  in  the  processing 
environment,  in  this  case  water,  through 
HACCP  and  Sanitation  SOP's  and 
recommended  that  the  performance 
standards  for  water,  ice,  and  solutions 
reuse  be  revised  accordingly. 

Response:  FSIS  does  not  agree  with 
the  commenters'  suggestion.  In  many 
cases,  the  presence  of  fecal  coliforms, 
pathogens,  or  other  contaminants  in 
reuse  water,  ice,  or  processing  solutions 
indicates  insanitation  that  may,  in  fact, 
lead  to  the  adulteration  of  meat  and 
poultry  products.  The  control  of 
pathogens  in  water  used  in  processing, 
therefore,  is  essential  for  ensuring  that 
meat  and  poultry  products  do  not 
become  adulterated.  The  performance 
standards  establish  the  necessary 
conditions  to  ensure  that  water,  ice,  and 
solution  reuse  do  not  compromise 
sanitation  or  cause  the  adulteration  of 
product.  Establishment  Sanitation  SOP's 
and  HACCP  plans  must  provide  for 
compliance  with  these  sanitation 
standards. 

Ice  and  Solution  Reuse:  Proposed 
3416.2(h) 

Comment:  Several  commenters 
maintained  that  the  hazards  inherent  in 
ice  and  solution  reuse  were  identical  to 
those  in  water  reuse  and  suggested, 
therefore,  that  the  performance 
standards  be  combined  for  consistency. 

Response:  FSIS  agrees  and  has  made 
final  a  single  set  of  reuse  performance 
standards  applicable  to  water,  ice,  and 
solutions.  However,  because  of  the 
different  physical  characteristics  and 
uses  of  water,  ice,  and  solutions,  it  is 
expected  that  establishments  will  meet 
the  performance  standards  for  these 
substances  in  different  ways.  For 
example,  an  establishment  recirculating 
water  in  a  chill  tank  for  raw  poultry 
might  add  chlorine  to  the  water  to 
reduce  the  nimiber  of  pathogens.  An 
establishment  reusing  ice  to  chill  raw 
poultry  might  bag  the  ice  to  prevent  it 
from  contacting  product. 


Dressing  Rooms,  Lavatories,  and  Toilets: 
Proposed  §416.2(1) 

Comment:  Numerous  commenters 
opposed  the  proposed  performance 
standard  concerning  the  nimiber  of 
lavatories  and  toilet  facilities  in  official 
establishments: 

Dressing  rooms,  toilet  rooms,  and  urinals 
must  be  sufficient  in  number,  ample  in  size, 
conveniently  located,  and  maintained  in  a 
sanitary  condition  and  in  good  repair  at  all 
times  to  ensure  cleanliness  of  all  persons 
handling  any  product.  They  must  be  separate 
from  the  rooms  and  compartments  in  which 
products  are  processed,  stored,  or  handled. 
Where  both  sexes  are  employed,  separate 
facilities  must  be  provided. 

These  commenters  claimed  that  many 
establishments  have  crowded, 
insanitary  conditions  now,  and,  if  given 
this  performance  standard  instead  of  a 
more  prescriptive  requirement, 
establishments  woidd  not  provide  a 
sufficient  number  of  lavatories  and 
toilet  facilities.  One  commenter, 
however,  argued  that  the  standard  is,  in 
fact,  too  prescriptive  in  that  it  requires 
separate  facilities  for  both  sexes.  This 
commenter  stated  that  Federal,  State, 
and  local  labor  laws  already  provide  for 
this. 

Response:  As  the  Agency  has  stated 
throughout  this  document,  it  is  prudent 
and  reasonable  to  replace  prescriptive 
sanitation  requirements  with 
performance  standards  that  articxilate 
the  objectives  or  residts  that 
establishments  must  achieve.  Thus, 
FSIS  is  replacing  the  prescriptive 
requirements  concerning  establishment 
lavatories,  toilet  facilities,  and  their 
sanitation  with  a  performance  standard. 
Furthermore,  other  Federal  law  already 
does  govern  lavatories  and  toilet 
facilities  in  places  of  employment. 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  of  the 
Department  of  Labor  has  promulgated 
regulations  concerning  toilet  facilities  in 
the  workplace  in  29  CFR  1910.141, 
"Sanitation."  Paragraph  (c)(l){i)  of  this 
regulation  sets  forth  requirements  for 
the  number  of  toilet  facilities  in  all 
permanent  places  of  employment. 
Official  meat  and  poultry 
establishments  are  governed  by  these 
requirements.  Thus,  FSIS  has 
determined  that  it  is  not  necessary  to 
add  a  more  specific  provision  regarding 
the  number  of  toilets  to  the  performance 
standard  it  proposed. 

In  regard  to  the  issue  of  requiring 
separate  toilet  facilities  for  men  and 
women,  OSHA  also  has  set  forth 
requirements,  again  in  29  CFR 
1910.141(c)(l)(i):  "toilet  facilities,  in 
toilet  rooms  separate  for  each  sex,  shall 
be  provided  in  all  places  of 


employment,"  and,  further,  "Where 
toilet  rooms  will  be  occupied  by  no 
more  than  one  person  at  a  time,  can  be 
locked  from  the  inside,  and  contain  at 
least  one  water  closet,  separate  toilet 
rooms  for  each  sex  need  not  be 
provided."  For  consistency  with  this 
OSHA  requirement,  FSIS  has  removed 
the  proposed  provision  requiring 
separate  lavatories  and  toilet  facilities. 

Equipment  and  Utensils:  Proposed 
§416.3 

Comment:  Nimierous  commenters 
objected  to  the  proposed  elimination  of 
the  requirement  in  §§  308.3(d)(4)  and 
308.8  Uiat  utensils  and  equipment  used 
to  dress  diseased  meat  carcasses  be 
cleaned  with  either  180  {°F  water  or  an 
approved  disinfectant.  Several 
commenters  contended  that  the  use  of 
180  {°F  water  has  been  the  method 
"proven"  to  be  effective  for  sanitizing 
implements.  These  commenters 
submitted  no  supporting  data,  however. 
A  few  commenters  recommended  that 
FSIS  require  a  minimiun  water 
temperature  of  at  least  155  "F  to  160  °F, 
as  water  in  this  temperature  range  is 
purported  to  kill  E.  coll  Ol57:H7. 
Several  commenters  questioned  the 
studies  cited  by  FSIS  as  support  for 
rescinding  the  180  °F  requirement. 
These  commenters  recommended  that 
FSIS  commission  or  conduct  a  new 
study  to  determine  the  water 
temperature  that  is  most  effective  for 
-  controlling  bacteria  in  a  slaughter 
environment.  Finally,  one  conunenter 
argued  that  by  rescinding  the  180  °F 
water  requirement,  FSIS  is  contradicting 
its  other  policy  of  "promoting"  the  use 
of  steam  cabinets  as  a  processing  step  to 
kill  bacteria. 

Response:  For  HACCP  systems  to  be 
effective,  meat  and  poultry 
establishments  must  be  afforded  the 
flexibility  to  take  whatever  actions  are 
necessary  to  produce  safe  products. 
Meat  establishments  must  determine 
what  is  necessary,  in  the  particular 
context  of  thefr  processing  environment, 
to  clean  implements  used  to  dress 
diseased  carcasses  so  that  those 
implements  will  not  adulterate  product. 
Under  the  performance  standard,  many 
meat  establishments  are  likely  to 
continue  using  180  °F  water  for  this 
purpose,  but  others  will  use  different 
means  that  they  will  have  determined 
are  more  smtable  and  as  effective. 

The  studies  summarized  by  FSIS  in 
the  proposal  raise  sigiuficant  questions 
about  the  efficacy  of  180  "F  water  for  the 
cleaning  of  implements  used  to  dress 
diseased  carcasses.  FSIS  cited  these 
studies  to  emphasize  that  this 
prescribed  treatment  may  not  be 
effective  in  every  processing 
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environment  and,  therefore,  that  a 
performance  standard  would  be  more 
appropriate  for  ensuring  that  meat 
establishments  maintain  proper 
sanitation  within  their  operations.  FSIS 
is  not  planning  to  conduct  or  sponsor 
any  additional  studies  at  this  time,  but 
certainly  will  evaluate  any  research 
developments  in  this  area. 

Finally,  FSIS  has  endorsed  the  use  of 
steam  pasteurization  as  an  antimicrobial 
treatment  for  the  siirfaces  of  meat 
carcasses.  FSIS  has  not  prescribed, 
however,  a  specific  temperature  for  the 
steam  or  a  specific  method  for  its 
application.  Similarly,  FSIS  will  no 
longer  require  a  specific  method  for  the 
cleaning  of  implements  used  to  dress 
diseased  carcasses. 

Comment:  Several  commenters 
opposed  the  proposed  performance 
standard  regarding  equipment  and  FSIS 
inspection  program  employees: 
"Equipment  and  utensils  must  not 
interfere  with  inspection  procedures  or 
interfere  with  inspection  by  FSIS 
inspection  personnel."  These 
commenters  argued  that  this  standard  is 
imnecessary  because  the  general 
requirement  that  estabUshments  not 
interfere  with  FSIS  inspection  is 
implicit  in  all  of  the  regiUations. 

Response:  The  FMIA,  PPIA,  and  the 
regulations  specifically  prohibit  the 
forcible  interference  with  FSIS  program 
employees  performing  inspection  or  any 
other  duties  prescribed  by  the  FMIA, 
PPIA,  or  the  regulations.  Moreover,  the 
requirement  that  establishments  not 
interfere  with  FSIS  inspection  is 
implicit  throughout  FSIS  regulations. 
However,  it  is  important  to  establish  a 
performance  standard  regarding  the 
inspection  of  the  sanitary  condition  of 
equipment.  Equipment  in  an  official 
establishment  must  not  be  constructed 
or  operated  in  a  manner  that  would 
prevent  FSIS  inspection  program 
employees  from  determining  whether 
the  equipment  is  in  sanitary  condition. 
If  meat  or  poultry  processing  equipment 
is  built,  located,  or  operated  in  a  manner 
that  prevents  it  from  being  inspected  to 
determine  whether  it  has  been  cleaned 
or  sanitized  so  as  to  ensure  that  it  will 
not  be  the  cause  of  product  adulteration, 
FSIS  may  withhold  the  mark  of 
inspection  from  product  processed 
using  that  equipment.  FSIS  has  revised 
the  proposed  performance  standard,  as 
follows,  to  clarify  this  intent: 
"Equipment  and  utensils  must  not  be 
constructed,  located,  or  operated  in  a 
manner  that  prevents  FSIS  inspection 
program  employees  from  inspecting 
equipment  or  utensils  to  determine 
whether  they  are  in  sanitary  condition." 


Food  Contact  Surface  Cleaning  and 
Sanitation:  Proposed  §41 6. 4(a) 

Comment:  Numerous  commenters 
objected  to  the  proposed  requirement 
that  "all  food-contact  surfaces, 
including  food-contact  surfaces  of 
utensils  and  equipment,  must  be 
cleaned  daily  prior  to  starting 
operations    *     *     *  ."Commenters 
stated  that  many  establishments 
currently  operate  successfully  for 
extended  periods  (more  than  24  hours), 
cleaning  and  sanitizing  as  necessary. 
Also,  several  commenters.  noted  that 
certain  types  of  equipment,  such  as  blast 
freezers  and  high  temperature  ovens, 
can  be  operated  over  extended  periods 
without  posing  a  significant  food  safety 
risk.  Finally,  a  few  commenters 
suggested  that  an  establishment's 
Sanitation  SOP  or  HACCP  plan  should 
dictate  frequency  of  cleaning  food 
contact  surfaces. 

Response:  FSIS  agrees  that  it  is 
possible  for  an  official  establishment  to 
ssdely  operate  for  an  extended  period 
(more  than  24  hours)  without  re- 
sanitizing  all  food  contact  surfaces.  It  is 
also  true  that  more  frequent  sanitizing 
may  be  necessary.  Accordingly,  FSIS  is 
finalizing  a  performance  standard  for 
operational  sanitation  requiring  that 
"All  food-contact  surfaces,  including 
food-contact  surfaces  of  utensils  and 
equipment,  must  be  cleaned  and 
sanitized  as  frequently  as  necessary  to 
prevent  the  creation  of  insanitary 
conditions  and  the  adiUteration  of 
product."  The  regulation,  as  revised,  is 
consistent  with  the  Sanitation  SOP  and 
HACCP  requirements.  Establishments 
must  comply  with  the  Sanitation  SOP 
requirements  regarding  food  contact 
surfaces  in  §  416.12(c):  "Procedures  in 
the  Sanitation  SOP's  that  are  to  be 
conducted  prior  to  operations  shall  be 
identified  as  such,  and  shall  address,  at 
a  minimum,  the  cleaning  of  food  contact 
surfaces  of  facilities,  equipment,  and 
utensils." 

Non-Food  Contact  Surface  Cleaning  and 
Sanitation:  Proposed  §  416.4(b) 

Comment:  Several  commenters  stated 
that  the  language  proposed  for  the 
performance  standard  for  non-food 
contact  surfaces  was  unnecessarily 
prescriptive  and  inconsistent  with  the 
other  performance  standards  because  it 
required  that  such  surfaces  be  cleaned 
"as  necessary  to  prevent  the  physical, 
chemical,  or  biological  contamination  or 
adulteration  of  product,"  rather  than 
simply  to  prevent  adulteration  of 
product. 

Response:  FSIS  agrees  and  has  revised 
the  standard  to  be  consistent  with  the 
revised  standard  in  §  416.4(a):  "Non- 


food-contact surfaces  of  facilities, 
equipment,  and  utensils  iised  in  the 
operation  of  the  establishment  must  be 
cleaned  and  sanitized  as  frequently  as 
necessary  to  prevent  the  creation  of 
insanitary  conditions  and  the 
adulteration  of  product."  Obviously, 
dining  the  normal  course  of  an 
establishment's  operations,  meat  and 
poultry  products  should  not  come  in 
contact  with  "non-food  contact 
surfeces."  Therefore,  as  long  as  such 
contact  did  not  occur,  it  would  be 
imlikely  that  these  sinfaces  would  ever 
directly  adulterate  product.  However,  if 
non-food  contact  surfaces  are 
insufficiently  cleaned  or  sanitized, 
insanitary  conditions  within  the 
establishment  can  result,  potentially 
leading  to  product  adulteration.  FSIS 
has  revised  this  performance  standard 
by  deleting  the  specific  reference  to 
"physical,  chemical,  or  biological 
contamination"  and  by  requiring  that 
non-food  contact  sinfeces  be  cleaned 
and  sanitized  as  necessary  to  prevent 
the  creation  of  insanitary  conditions  and 
the  adulteration  of  product. 

Comment:  One  commenter  claimed 
that  non-food  contact  surfaces  in 
establishments,  such  as  floors,  drains, 
and  walls,  are  highly  contaminated. 
This  commenter  suggested  that  FSIS 
revise  the  performance  standard  to 
require  daily  cleaning  and  sanitizing  of 
non-food  contact  surfaces. 

Response:  In  many  establishments, 
daily  cleaning  and  sanitizing  of  non- 
food contact  sur&ces  may  not  be 
necessary  for  the  maintenance  of 
sanitary  conditions  or  the  prevention  of 
product  adulteration.  FSIS  will  not, 
therefore,  mandate  specific  time 
intervals  for  this  requirement.  If  the 
conditions  in  an  establishment  are  such 
that  floors,  drains,  walls,  and  other  non- 
food contact  surfaces  are  highly 
contaminated  on  a  regular  basis,  the 
establishment  may  need  to  provide  for 
the  appropriate  frequency  of  cleaning 
and  sanitizing^jf  those  surfaces  in  eidier 
its  HACCP  plan  or  Sanitation  SOP's. 
FSIS  is  confident  that  insanitary 
conditions  of  non-food  contact  surfaces 
in  official  establishments  will  be 
detected  by  FSIS  inspection  program 
employees  during  verification  of  an 
establishment's  HACCP  plans  and 
written  Sanitation  SOP's. 

Cleaning  Compounds  and  Sanitizers: 
Proposed  §  416.4(c) 

FSIS  proposed  to  eliminate  the 
regulatory  requirements  mandating  that 
certain  nonfood  compound  ^  and 
proprietary  substances  be  approved  by 
the  Agency  prior  to  their  use. 
Specifically,  FSIS  proposed  to  rescind 
the  following  regulations: 
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§  308.3(h)— requirements  that  FSIS 
approve  pesticides,  rodenticides,  and 
insecticides  prior  to  use  in  certain  areas 
of  meat  establishments; 

§  308.8(c)— requirements  that  FSIS 
approve,  prior  to  use,  disinfectants  used 
to  clean  implements  that  have  contacted 
diseased  meat  carcasses;  and 

§  381.60 — requirements  that 
germicides,  insecticides,  rodenticides, 
detergents,  wetting  agents,  and  similar 
compounds  be  approved  by  FSIS  prior 
to  use  in  poultry  establishments. 

FSIS  did  not  propose  to  discontinue 
its  policy  of  approving  other  proprietary 
substances  or  nonfood  compoimds  prior 
to  their  use  in  official  establishments. 
As  a  matter  of  policy,  FSIS  has  reviewed 
and  approved,  prior  to  use,  most  other 
nonfood  compounds  and  proprietary 
substances,  including:  branding  and 
tattoo  inks;  poultry  and  hog  scaJd 
agents;  rendering  agents;  certain 
cleaning  compounds;  paint  removers; 
antimicrobial  agents;  hand  washing  and 
sanitizing  agents;  water  treatments; 
solvent  cleaners;  sewer  and  drain 
cleaners;  and  lubricants.  Following  its 
review,  FSIS  has  listed  all  approved 
nonfood  compounds  and  proprietary 
substances  in  Miscellaneous  Publication 
Number  1419,  List  of  Proprietary 
Substances  and  Nonfood  Compounds. 

Shortly  after  FSIS  published  the 
proposal  to  revise  the  sanitation 
regulations,  FSIS  mistakenly  released 
information  that  mischaracterized  the 
proposal's  provisions  concerning  the 
prior  approval  of  nonfood  compounds 
and  proprietary  substances.  On 
September  11, 1997,  the  FSIS 
Compound  and  Packaging  Review 
Branch  mailed  a  notice  to  chemicd 
manufactiners  and  other  businesses 
annoimcing  a  change  of  address. 
Included  with  that  notice  was  a 
facsimile  of  the  first  page  of  a  proposed 
rule,  incorrectly  identified  as  the 
sanitation  proposal,  FSIS  Docket  No. 
9&-037P,  announcing  that  the  Agency 
was  discontinuing  its  policy  of 
approving  all  nonfood  compoimds  and 
proprietary  substances  prior  to  their  use 
in  official  meat  and  poultry 
establishments. 

In  order  to  clear  up  any  confusion 
regarding  the  matter,  FSIS  published  a 
notice  in  the  Federal  Register  (FSIS 
Docket  No.  97-062N;  62  FR  55995) 
explaining  the  situation  and  correcting 
the  erroneous  information.  Fiulher,  in 
order  to  ensiuB  that  the  public  had 
ample  opportunity  to  submit  comments 
on  the  sanitation  proposal  and  its 
provisions  concerning  nonfood 
compoimds  and  proprietary  substances, 
FSIS  reopened  the  comment  period  for 
that  proposal  for  15  days,  from  October 


28, 1997,  to  November  10, 1997  (FSIS 
Docket  96-037R;  62  FR  55997). 

On  February  13, 1998,  FSIS 
announced  in  a  notice  (FSIS  Docket  No. 
97-007N;  63  FR  7319)  that  it  did,  in 
fact,  intend  to  discontinue  approving  all 
nonfood  compoimds  and  proprietary 
substances  prior  to  their  use  in  official 
meat  and  poultry  products 
establishments.  FSIS  emphasized  that  it 
would  continue  to  require  that  meat  and 
poultry  products  be  neither  adulterated 
nor  misbranded  through  the  misuse  of 
proprietary  additives  and  nonfood 
compounds.  Further,  FSIS  also 
explained  its  plan  to  maintain  a  small 
staff  with  expertise  in  nonfood 
compounds  and  proprietary  substances. 
This  staff  will  keep  abreast  of 
developments  in  chemical 
manufacturing  and  use,  maintain  liaison 
with  outside  organizations  that  have  an 
interest  in  this  matter,  and  issue 
technical  guidance,  particularly  to  small 
meat  and  poultry  plants,  as 
circumstances  warrant.  Finally,  FSIS 
requested  comment  on  possible 
alternatives  to  the  FSIS  prior  approval 
program,  including  the  option  of  third 
party  review  and  approval  of  nonfood 
compounds  and  proprietary  substances. 

The  comments  FSIS  received  on  this 
issue,  whether  in  response  to  the 
sanitation  proposal,  die  letter 
distributed  by  the  Compounds  and 
Packaging  Review  Branch,  or  the 
February  13  notice,  do  not  differ 
substantively.  While  a  few  commenters 
supported  the  proposed  regulatory  and 
policy  changes,  most  of  the  comments 
were  submitted  by  chemical 
manufacturers,  and  most  were  in 
opposition  to  ending  the  prior  approval 
program  for  all  nonfood  compounds  and 
proprietary  substances.  In  response  to 
the  letter,  FSIS  received  68  comments. 
Because  these  commenters  believed  that 
they  were  responding  to  an  FSIS 
proposed  rulemaking.  FSIS  maintained 
their  comments  on  file  in  the  FSIS 
Docket  Room.  In  response  to  the 
February  13  notice,  FSIS  received  35 
conunents.  Below,  FSIS  responds  to  all 
of  theissues  raised  in  all  of  the 
comments  concerning  the  FSIS  plan  to 
eliminate  the  prior  approval  program. 

Comment:  The  majority  of 
commenters  opposed  to  ending  the  prior 
approval  program  argued  that  without 
prior  approval,  unscrupulous  chemical 
manufacturers  will  market  unsuitable 
and  possibly  dangerous  chemicals  to 
meat  and  poultry  establishments  and 
that  the  use  of  such  chemicals  would 
inevitably  lead  to  the  adulteration  of 
product.  Further,  they  argued  that  it 
would  be  difficult  for  FSIS  inspection 
program  employees  to  prevent  such 
adulteration  since  they  would  not  be 


able  to  consult  the  List  of  Proprietary 
Substances  and  Nonfood  Compounds. 
Several  conunenters  contended  that 
without  the  List  of  Proprietary 
Substances  and  Nonfood  Compounds, 
FSIS  inspection  program  employees  will 
make  inconsistent  or  arbitrary  decisions 
in  regard  to  what  compounds 
establishments  may  use. 

Response:  FSIS  disagrees.  The  FMIA 
and  PPIA  require  that  meat  and  poultry 
products  be  neither  adulterated  nor 
misbranded  through  the  use  of 
proprietary  substances  and  nonfood 
compounds.  Meat  and  poultry 
establishments  are  responsible  for 
ensuring  that  all  proprietary  substances 
and  nonfood  compounds  are  safe  for 
their  intended  use  and  used 
appropriately.  In  light  of  these 
requirements,  FSIS  anticipates  that 
establishments  considering  purchasing 
and  using  nonfood  compounds  or 
proprietary  substances  will  demand 
formulation  or  other  information  from 
chemical  manufacturers  before  making 
purchase  decisions.  Manufacturers  who 
fail  to  provide  such  information  could 
lose^eir  market  share. 

FSIS  inspection  program  employees 
•will  continue  to  verify  that  proprietary 
substances  and  nonfood  compounds  do 
not  adulterate  meat  and  poultry 
products.  Enforcement  activities  in  this 
regard  will  include,  but  will  not  be 
limited  to,  direct  observation  of 
establishment  operations  and  inspection 
of  an  establishment's  premises  and 
product,  as  well  as  sampling  of  product 
for  chemical  residues,  as  necessary,  and 
review  of  establishment  records. 
Establishments  vidll  document  the  use  of 
proprietary  substances  and  nonfood 
compounds  in  a  variety  of  records, 
depending  on  the  nature  of  the 
■  compound  and  its  use.  FSIS  inspection 
program  employees  will  review 
Sanitation  SOP's,  HACCP  plans,  use 
directions,  pest  control  certifications, 
letters  of  guarantee,  and  other  materials 
furnished  to  establishments  by  chemical 
manufacturers  and  suppliers. 

In  response  to  comments,  FSIS  is 
finalizing  an  additional  regulatory 
requirement  in  regard  to  the  use  of 
nonfood  compounds  and  proprietary 
substances  in  §  416.4(c): 
"Documentation  substantiating  the 
safety  of  a  chemical's  use  in  a  food 
processing  environment  must  be 
available  to  FSIS  inspection  program 
employees  for  review."  FSIS  is  not 
requiring  that  establishments  make 
available  any  specific  type  of 
documentation  since,  as  stated  above, 
documentation  substantiating  the  safety 
of  a  chemical  varies  with  the  nature  and 
intended  uses  of  that  chemical.  For 
example,  for  a  pesticide,  an 
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establishment  should  have 
documentation  showing  that  the 
compound  is  registered  with  EPA  and 
the  label  information  for  the  pesticide. 
For  a  chemical  sanitizer  used  on  food 
contact  surfaces,  an  establishment 
should  have  documentation  showing 
that  the  compound  complies  with  the 
relevant  Food  and  Drug  Administration 
(FDA)  regidations  in  21  CFR  178.1010. 
For  an  antislip  agent,  an  establishment 
may  satisfy  the  regulations  with  a  letter 
of  guarantee  and  use  instructions  from 
the  manufactiu^r  certifying  that  if  used 
in  accordance  with  directions,  the 
compound  will  neither  adulterate 
product  nor  create  insanitary 
conditions.  This  dociimentation 
requirement  not  only  will  assist  FSIS 
inspection  program  employees  in 
determining  whether  the  use  of  given 
compound  is  proper  and  safe,  but  also 
will  ensure  that  meat  and  poultry 
establishments  have  adequately 
reviewed  and  evaluated  the  chemicals 
used  in  their  food  processing 
environments. 

FSIS  inspection  program  employees 
may,  of  course,  disallow  a  specific  use 
of  a  chemical  in  an  official 
establishment  if  documentation  is  not 
available  or  is  inadequate,  if  the 
establishment  misuses  the  nonfood 
compound  or  proprietary  substance,  or 
if  there  is  reason  to  believe  a  specific 
use  will  lead  to  insanitation  or  product 
adulteration.  FSIS  program  employees 
will  be  instructed  to  direct  any 
questions  or  concerns  regarding  the  use 
of  nonfood  compounds  and  proprietary 
substances  to  the  FSIS  Technical 
Services  Center.  Fmlher,  FSIS  is 
publishing  a  new  Directive  to  assist 
inspection  program  employees  in 
verifying  the  safety  of  the  use  of 
nonfood  compounds  and  proprietary 
substances  in  official  meat  and  poultry 
establishments. 

Comment:  Some  commenters 
maintained  that  small  establishments 
lack  the  resources  and  technical 
expertise  to  determine  whether 
chemical  compounds  are  safe  and 
effective  and,  therefore,  would  be 
adversely  affected  by  the  elimination  of 
FSIS  review  and  approval.  Several  of 
these  commenters  urged  FSIS  to  provide 
guidance  material  to  industry 
concerning  the  appropriate  formulation 
and  use  of  nonfood  compoimds  and 
proprietary  substances. 

Response:  FSIS  does  not  anticipate 
that  the  elimination  of  its  prior  approval 
program  will  substantially  affect  small 
meat  and  poultry  establishments.  These 
establishments  are  or  should  be  already 
aware  of  which  chemicals  have  been 
approved  by  FSIS.  Moreover, 
competition  will  compel  chemical 


manufacturers  to  provide  meat  and 
poultry  establishments  of  all  sizes  with 
data  that  establish  that  their  compounds 
are  safe  and  effective.  Likewise,  FSIS  is 
making  available  guidelines  for 
compliance  with  the  sanitation 
performance  standards  that  explicitly 
address  the  appropriate  formulation  and 
safe  use  of  nonfood  compounds  and 
proprietary  substances.  The  guidelines 
are  based  upon  the  FSIS's  regulatory 
experience,  the  requirements  of  other 
Federal  agencies,  and  the  criteria 
previously  used  by  FSIS  for  reviewing 
and  approving  nonfood  compounds  and 
proprietary  substances.  Establishments 
should  refer  to  those  guidelines. 
Fmthermore,  although  the  guidelines 
are  directed  primarily  to  regulated  meat 
and  poidtry  establishments,  chemical 
manufacturers  may  find  them  useful  in 
developing  and  marketing  their 
products. 

Comment:  A  few  commenters, 
including  several  non-government 
standard-setting  organizations,  strongly 
supported  third-party  review  and 
certification  of  nonfood  compounds  and 
proprietary  substances. 

Response:  FSIS  encourages  third- 
party  standards  organizations  and 
independent  laboratories  to  develop 
systems  for  testing  and  certifying 
nonfood  compounds  and  proprietary 
substances.  Such  certification  would 
encoiu'age  the  development  and 
marketing  of  effective,  safe,  and 
innovative  products.  Chemical 
manufacturers  whose  products  meet 
FSIS  performance  standards  and  other 
agency  requirements  will  have  ample 
incentive  to  publicize  the  fact  that  their 
products  are  approved  by  third  party 
organizations  or  independent 
laboratories.  It  is  not  likely  that  FSIS 
will  officially  sanction  any  particular 
organization's  certification  as  definitive 
evidence  of  compliance  with  FSIS 
requirements.  However,  FSIS  would 
obviously  give  careful  consideration  to 
valid  third-party  certffications  when 
questions  arise  regarding  the  safety  of  a 
nonfood  compound  or  proprietary 
substance. 

Comment:  Several  commenters  noted 
that  some  of  the  nonfood  compoimds 
and  proprietary  substances  previously 
approved  by  FSIS,  including  general 
cleaners,  hand  soaps,  sewer  and  drain 
cleaners,  and  certain  water  treatments, 
are  not,  in  fact,  reviewed  or  approved  by 
other  Federal  agencies.  These 
commenters  contended  that, 
consequently,  continued  review  and 
approval  of  these  compounds  by  FSIS  is 
necessary.  In  one  comment,  FDA  raised 
specific  concerns  regarding  the 
proposed  discontinuation  of  prior 
approval  for  hand  cleaners  and 


sanitizers.  Although  some  hand 
treatments  are  considered  over-the- 
counter  drug  products  and  therefore 
regulated  by  FDA,  others  are  not. 

Response:  FSIS  does  not  agree  that 
prior  approval  of  these  chemicals  is 
necessary  to  ensure  the  safety  of  meat 
and  poultry  products.  Meat  and  poultry 
establishments  have  the  responsibilify 
of  ensuring  that  the  nonfood 
compounds  and  proprietary  substances 
that  they  use  will  not  adulterate  product 
or  create  insanitary  conditions.  As 
stated  above,  FSIS  will  verify  that  these 
chemicals  are  being  used  appropriately 
through  inspection,  review  of 
documentation  substantiating  the  safety 
of  the  chemicals,  and  if  necessary, 
sampling  and  testing.  FSIS  anticipates 
that  competition  will  compel  chemical 
manufacturers  to  demonstrate  to  meat 
and  poultry  establishments  that  their 
products  are  safe  and  satisfy  the 
standards  established  in  these 
regulations. 

Specifically  in  regard  to  the  use  of 
hand  treatments  and  sanitizers,  FSIS 
prior  approval  is  unnecessary.  Hand 
care  products  formiUated  with 
chlorhexidene  gluconate  and  intended 
to  be  used  as  an  antimicrobial  hand 
cleaner  or  hand  sanitizer/dip  in  food 
handling  and  processing,  as  well  as 
hand  care  treatments  intended  for  use  as 
a  "barrier"  or  "shield"  to  prevent  or 
mitigate  human  disease  by  protecting 
skin  from  exposure  to  toxic  chemicals  or 
pathogenic  microorganisms,  are 
considered  "drugs"  and  possibly  "new 
drugs"  imder  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA). 
Consequently,  FDA  regulates  and 
registers  these  hand  treatments. 
Establishments  using  such  chemicals 
should  keep  registretions  on  file  for 
review  by  FSIS  inspection  program 
employees. 

Other  hand  treatments,  however,  are 
not  currently  regulated  or  registered  by 
FDA.  It  is  the  responsibility  of 
establishments  to  ensure  that  such 
treatments  do  not  adulterate  product  or 
create  insanitary  conditions.  As  with 
other  chemicals,  FSIS  will  verify  that 
hand  treatments  are  being  used 
appropriately  through  inspection, 
review  of  documentation  substantiating 
the  safety  of  the  chemicals,  and  if 
necessary,  sampling  and  testing.  FSIS  is 
publishing  guidance  on  the  appropriate 
use  of  hand  treatments  in  the  sanitation 
performance  standards  compliance 
guide.  FSIS  also  is  continuing  to  consult 
with  FDA  regarding  the  appropriate  use 
of  hand  treatments,  and  will  modify  the 
compliance  guide  in  the  event  of 
changes  in  FDA  policies. 

Comment:  One  trade  association  cited 
concerns  regarding  labeling  and 
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marketing  claims  for  nonfood 
compoimds  and  proprietary  substances 
previously  approved  and  listed  by  FSIS. 
This  commenter  requested  that  FSIS 
explicitly  allow  manufacturers  of 
previously  approved  chemicals  to 
market  them  as  such. 

Response:  FSIS  will  neither  approve 
nor  disapprove  marketing  claims  or 
labeling  for  the  nonfood  compoimds 
and  proprietary  substances  used  in 
establishments.  Chemical  manufacturers 
may  market  or  label  their  products  as 
being  previously  approved  by  FSIS,  as 
long  as  their  claims  are  truthful  and  not 
misleading,  as  is  required  by  applicable 
law.  Meat  and  poultry  establishments 
should  keep  in  mind  that  since  FSIS  is 
discontinuing  its  prior  approval 
program  for  these  products,  previous 
approval  of  a  product  by  FSIS  does  not 
necessarily  mean  that  it  is  safer  or  more 
effective  than  a  new  product  that  has 
not  been  reviewed  and  approved. 

Dociunentation  required  to  be 
available  imder  the  regulation  may  cite 
that  products  were  previously  approved 
by  FSIS  for  a  particular  use  and  that  the 
formulation  of  that  product  has  not 
changed.  This  information  may  facilitate 
decisions  by  FSIS  program  employees 
when  reviewing  documentation  that 
substantiates  the  safety  of  a  nonfood 
compound  or  proprietary  substance. 

Comment:  A  few  commenters  argued 
that  in  regard  to  the  proposed 
elimination  of  its  prior  approval 
program,  FSIS  must  perform 
environmental  impact  analyses 
pursuant  to  the  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA,  42  U.S.C.  4321  et  seq.)  and  the 
Council  for  Environmental  Quality 
reg\ilations  in  40  CFR  parts  1500-1508. 
These  commenters  noted  that  FSIS  has 
been  granted  a  categorical  exclusion 
from  NEPA  requirements  by  USDA 
regulation  (7  CFR  lb.4),  unless  "the 
agency  head  determines  that  an  action 
may  have  a  significant  environmental 
effect."  They  concluded  that  the 
elimination  of  prior  approval  for 
nonfood  compounds  and  proprietary 
substances  in  general,  and  specifically 
for  pesticides,  could  have  a  significant, 
adverse  impact  on  human  health  and 
the  environment  and  therefore  that  FSIS 
should  conduct  an  environmental 
assessment  or  impact  analysis  as    ^ 
required  by  NEPA.  Two  conunenters 
also  claimed  that  FSIS's  planned 
elimination  of  its  prior  approval 
program  is  inconsistent  with  the  intent 
of  E.0. 13045,  which  encourages 
Federal  agencies  to  "identify  and  assess 
environmental  health  risks  and  safety 
risks  that  may  disproportionately  affect 
children"  and  result  from  regiUatory 
action. 


Response:  The  Administrator  of  FSIS 
has  determined  that  the  elimination  of 
prior  approval  of  nonfood  compounds 
and  proprietary  substances  will  not 
have  an  adverse  impact  on  the 
environment  or  human  health,  and 
therefore,  that  it  is  not  necessary  for 
FSIS  to  perform  an  environmental 
impact  assessment  for  this  action.  As 
stated  above,  FSIS  is  continuing  to 
require  that  meat  and  poultry  products 
be  neither  adulterated  nor  misbranded 
through  the  use  of  proprietary 
substances  and  nonfood  compounds 
and  that  the  use  of  these  substances  and 
compounds  must  not  create  insanitary 
conditions.  FSIS  inspection  program 
employees  will  verify  that  these 
chemicals  are  being  used  appropriately 
and  are  not  adulterating  product 
through  inspection,  review  of 
documentation  substantiating  the  safety 
of  the  chemicals,  and  if  necessary, 
sampling  and  testing.  Other  Federal  and 
state  requirements  concerning  the  use, 
storage,  or  disposal  of  these  chemicals 
will  not  be  affected  by  this  rule.  There 
is  no  reason  to  believe,  therefore,  that 
the  discontinuation  of  the  FSIS  prior 
approval  program  for  nonfood 
compounds  and  proprietary  substances 
will  allow  meat  and  poult^ 
establishments  to  use  these  chemicals  in 
any  manner  that  would  have  an  adverse 
impact  on  human  health  and  the 
environment. 

Finally,  because  FSIS  has  determined 
that  this  action  will  not  have  any 
significant  impact  on  the  environment 
or  on  hiunan  health,  FSIS  has  similarly 
determined  that  this  action  will  not 
have  a  disproportionately  adverse 
impact  on  the  health  of  children  and  is, 
therefore,  consistent  with  the  intent  of 
E.O.  13045. 

Denaturants 

Ehuing  the  coiuse  of  reviewing  the 
comments,  FSIS  discovered  that  it  had 
not  proposed  to  rescind  in  §§  314.3  and 
381.95,  which  require  establishments  to 
use  only  prior  approved  denaturants  for 
condemned  meat  and  poidtry,  even 
though  FSIS  has  listed  approved 
denaturants  in  the  List  of  Proprietary 
Substances  and  Nonfood  Compounds. 
Denaturants  are  chemicals  used  to  color 
or  affect  condemned  meat  and  poultry 
products  in  a  manner  that  readily 
identifies  them  as  inedible  to 
establishment  employees  and  FSIS 
inspection  program  employees,  so  that 
the  product  will  not  be  processed, 
shipped,  or  marketed  as  edible  product. 
In  the  near  futiue,  FSIS  will  publish  a 
proposal  to  rescind  these  prior  approval 
requirements  for  denaturants  and 
replace  them  with  a  performance 
standard.  The  standard  that  FSIS 


intends  to  propose  will  take  into 
account  FDA  policy  regarding 
denaturants  applied  to  condemned  meat 
and  poultry  products  used  for  animal 
feed.  Until  the  FSIS  proposal  is 
published  and  made  final,  the 
requirements  regarding  prior  approval 
of  denaturants  will  remain  in  effect. 

Operational  Sanitation:  Proposed 
416.4(d) 

Comment:  Several  commenters 
opposed  the  proposal  to  replace  with  a 
performance  standard  §  381.47(e), 
which  reqiiired  that  rooms  where 
mechanical  equipment  is  operated  for 
the  deboning  of  raw  poultry  be 
maintained  at  50  °F  or  less.  FSIS 
considered  this  requirement  to  be  overly 
prescriptive  and  proposed  to  allow 
establishments  to  devise  their  own 
means  for  limiting  microbial  growth  in 
their  processing  operations. 
Commenters  claimed  that  the 
prescriptive  temperature  requirement  is 
imperative  for  preventing  microbial 
growth  and  contended  that  small 
establishments  lack  the  resources  and 
expertise  to  innovate  in  this  area. 

Response:  As  stated  in  the  proposal, 
in  response  to  requests,  FSIS  has 
permitted  many  establishments  to  use 
methods  other  than  reducing  ambient 
temperature  to  control  microbial  growth 
in  raw  poultry.  Several  establishments 
have  used  heat-exchangers  connected  to 
the  grinding  equipment  to  bring  about 
an  immediate  reduction  in  product 
temperature.  Use  of  heat-exchangers  on 
the  equipment  can  more  effectively 
reduce  product  temperature  and  limit 
growth  of  microorganisms  than  strict 
adherence  to  the  requirement  to 
mEiintain  a  specific  room  temperature. 
The  performance  standard  for 
operational  sanitation  will  allow 
establishments  to  devise  their  own 
means  for  limiting  microbial  growth  in 
their  processing  operations,  without 
requesting  special  approval  from  the 
Agency. 

Small  establishments  will  not  have  to 
iimovate  in  this  area.  U  they  choose, 
small  establishments  may  continue  to 
maintain  the  temperature  in  poultry 
deboning  rooms  at  50  °F.  Since  this 
measiue  has  been  proven  to  adequately 
control  microbial  growth  in  this 
processing  situation,  it  will  continue  to 
meet  the  perfohnance  standard  for 
operational  sanitation,  imtil  new  or 
better  data  suggest  otherwise. 

Comment:  ^so  in  regard  to 
operational  sanitation,  FSIS  proposed 
the  following  performance  standard: 
"Product  must  be  protected  from 
contamination  or  adulteration  diuing 
processing,  handling,  storage,  loading, 
and  unloading  at  and  during 


Federal  Register / Vol.  64,  No.  202 / Wednesday,  October  20,  1999 /Rules  and  Regulations        56411 


transportation  from  official 
establishments;  ready-to-eat  product 
must  be  protected  from  cross- 
contamination  by  pathogenic 
organisms."  Several ^ommenters  argued 
that  the  standard  regarding  cross- 
contamination  of  ready-to-eat  product 
was  redundant,  tmnecessary,  and  only 
an  example  of  one  kind  of  product 
adulteration.  They  requested  that  FSIS 
make  final  only  the  first,  more  general 
standard. 

Response:  FSIS  agrees  that  the 
proposed  standard  concerning  cross- 
contamination  is  redimdant  and  thus, 
for  clarity,  will  not  finalize  it. 
Establishments  already  are  specifically 
required  to  prevent  the  cross- 
contamination  of  ready-to-eat  product 
by  the  first  half  of  this  proposed 
standard.  FSIS  also  is  revising  this 
standard  by  removing  the  prohibition 
against  product  contamination,  because, 
as  explained  above,  such  a  standard  is 
unnecessary. 

Employee  Hygiene:  Proposed  §  416.5(a) 

Comment:  Several  commenters  argued 
that  the  proposed  performance 
standards  for  employee  hygiene  were 
too  prescriptive.  Specifically,  these 
commenters  objected  to  the  proposed 
requirement  that  "All  persons  working 
in  contact  with  *  *   *  product- 
packaging  materials  must  adhere  to 
hygienic  practices  while  on  duty  to 
prevent  adulteration  of  product."  They 
maintained  that  insanitary  contact  with 
certain  packaging  materials,  such  as 
canned  product  shipping  containers, 
could  never  lead  to  product 
adulteration.  These  commenters 
suggested  that  FSIS  clarify  that  the 
standard  only  applies  to  "product- 
contact-packaging." 

Response:  Although  the  imhygienic 
handling  of  certain  packaging  materials 
that  do  not  come  in  contact  with 
product  may  not  lead  to  direct 
contamination  of  the  product  contained 
therein,  such  handling  could  contribute 
to  the  creation  of  insanitary  conditions 
within  an  official  establishment.  FSIS  is 
revising  the  performance  standard  to 
reflect  this  concern.  The  finalized 
§  416.5(a)  states:  "All  persons  working 
in  contact  with  product,  food-contact 
surfaces,  and  product-packaging 
materials  must  adhere  to  hygienic 
practices  while  on  duty  to  prevent 
adulteration  of  product  and  the  creation 
of  insanitary  conditions." 

Comment:  Conversely,  several 
commenters  opposed  rescinding  the 
existing  regulatory  prohibitions  against 
specific,  unhygienic  employee  activities 
and  replacing  them  with  performance 
standards.  As  discussed  above  in  the 
"General  Opposition"  section,  these 


commenters  asserted  that  FSIS 
inspection  program  employees' 
enforcement  authority  will  be  weakened 
without  specific  prohibitions  against 
such  actions  as  "placing  skewers,  tags, 
or  knives  in  the  mouth"  (§  308.8(e)). 
Further,  these  commenters  cited 
multiple  anecdotal  examples  of 
employee  actions  that  could  lead  to  the 
adulteration  of  product. 

Response:  FSIS  does  not  need  to 
specifically  enumerate  every  action  by 
establishment  personnel  that  could 
possibly  lead  to  product  adulteration  or 
insanitary  conditions.  It  would,  in  fact, 
be  impossible  to  compile  such  a  list  of 
prohibited  practices.  FSIS  program 
employees  have  always  had  the 
authority,  and  will  continue  to  have  the 
authority,  to  take  action  whenever 
establishment  personnel  fail  to  ensure 
that  product  is  not  adulterated  or  fail  to 
maintain  sanitary  conditions,  even  if  the 
problem  identified  is  not  specifically 
delineated  in  a  regulation.  This 
authority  remains  unchanged  under  the 
new  performance  standard  for  employee 
hygiene  in  §  416.5(a). 

Employee  Clothing:  Proposed  §  416.5(b) 

Comment:  FSIS  proposed  a 
performance  standard  requiring  that  all 
employee  outer  clothing  be  readily 
cleanable.  Several  commenters  from 
industry  stated  that  their  employees  use 
disposable  clothing,  which  is  both 
sanitary  and  cost-effective,  and 
requested  that  FSIS  revise  the  standard 
to  specifically  allow  for  the  use  of 
disposable  clothing. 

Response:  FSIS  agrees  that  disposable 
clothing  can  be  appropriately  sanitary 
and  has  revised  the  standard  to  read,  in 
part:  "Aprons,  frocks,  and  other  outer 
clothing  worn  by  persons  who  handle 
product  must  be  of  material  that  is 
disposable  or  readily  cleaned." 

Employee  Disease:  Proposed  §4 16.5(c) 

Comment:  FSIS  proposed  a 
performance  standard  requiring  that: 

Any  person  who  has  or  appears  to  have  an 
illness,  open  lesion,  including  boils,  sores,  or 
infected  wounds,  or  any  other  abnormal 
source  of  microbial  contamination  must  be 
excluded  from  any  operations  which  could 
result  in  product  contamination  or 
adulteration  until  the  condition  is  corrected. 

One  commenter  requested  that  the  word 
"illness"  be  replaced  with  the  word 
"disease." 

Response:  FSIS  agrees  and  has 
replaced  the  word  "illness"  with  the 
phrase  "infectious  disease."  "Illness"  is 
a  general  term  that  could  describe  a 
disease  or  condition  that  is  not 
infectious  and  therefore  would  pose  no 
risk  of  product  adulteration.  The  phrase 


"contamination  or"  also  is  removed  for 
reasons  explained  above. 

Tagging  Insanitary  Equipment,  Utensils. 
Rooms  or  Compartments:  Proposed 
§416.6        * 

Comment:  In  regard  to  tagging 
insanitary  equipment,  utensils,  rooms  or 
compartments,  FSIS  proposed  that  its 
inspection  program  employees  take 
such  action  when  they  find  "that  any 
equipment,  utensil,  room,  or 
compartment  at  an  official 
establishment  is  unclean  or  that  its  use 
would  be  in  violation  of  any  of  the 
regulations  in  this  subchapter."  Several 
commenters  objected  to  the  word 
"unclean,"  arguing  that  it  constituted  a 
new  standard  and  that  its  vagueness 
would  lead  to  highly  subjective 
enforcement  by  FSIS  inspection 
program  employees. 

Response:  The  proposed  language  is 
not  new  and,  in  fact,  is  almost  identical 
to  the  previous  tagging  regulation, 
§  308.15.  Nevertheless,  FSIS  agrees  that 
the  regulation  can  be  improved  and  for 
consistency  with  the  sanitation 
requirements  has  replaced  the  word 
"unclean"  with  the  word  "insanitary." 
As  stated  above,  imder  the  FMIA  and 
PPIA,  FSIS  must  take  action  when  an 
official  establishment  operates  in  a 
manner  that  leads  to  insanitary 
conditions  and  product  adulteration. 
Accordingly,  FSIS  is  revising  the 
requirement  to  state  that  an  FSIS 
inspection  program  employee  will  tag 
equipment,  utensils,  rooms,  or 
compartments  at  an  official 
establishment  if  they  are  "insanitary  or 
[their]  use  could  cause  the  adulteration 
of  product." 

Custom  Slaughter  Establishments 

Comment:  One  commenter  suggested 
that  the  proposed  revisions  to  language 
exempting  custom  establishments  from 
certain  sanitation  requirements  were  too 
restrictive,  as  they  would  apply  only  to 
custom  slaughter  operations  and  not  to 
custom  processing  operations. 

Response:  FSIS  agrees.  This  error  was 
imintentional  and  the  exemption  in 
§  303.1(a)(2)(i)  has  been  revised  so  as  to 
apply  to  establishments  "that  conduct 
custom  operations,"  rather  than  only  to 
"establishments  conducting  custom 
slaughter  operations." 

Miscellaneous  Changes 

In  the  proposal  preceding  this  final 
rule,  FSIS  stated  that  it  needed  "to 
revise  all  of  the  cross-references  in  the 
meat  and  poultry  regulations  to  reflect 
the  proposed  deletion  of  Part  308  and 
381  Subpart  H  and  the  proposed 
addition  of  new  §§416.1  through 
416.6."  FSIS  is  making  those  revisions 
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in  this  final  rule.  References  to  specific 
sanitation  requirements  contained  in 
sections  of  previous  Part  308  or  381 
Subpart  H  are  replaced  with  references 
to  the  relevant  sanitation  performance 
standards  in  Part  416. 

FSIS  also  is  making  a  few  revisions  to 
the  regulations  for  consistency  with  the 
new  sanitation  performance  standards. 
Although  FSIS  did  not  propose  these 
specific  revisions,  they  are  necessary  to 
avoid  conflict  within  the  meat  and 
poultry  inspection  regiUations.  These 
changes  will  impose  no  new  regulatory 
burden  on  establishments. 

First,  Section  381.36(c)(l)(viii)  of  the 
poultry  regulations  states  that  "Online 
handr^ing  facilities  with  a  continuous 
flow  of  water  conforming  to  section 
381.51(f)  shall  be  provided  for  and 
within  easy  reach  of  each  inspector  and 
each  establishment  helper."  Section 
381.51(f),  which  will  be  deleted  by  this 
final  rule,  stated: 

At.  adequate  number  of  hand  washing 
facilities  shall  be  provided  in  areas  where 
poultry  products  are  prepared.  Hand  washing 
facilities  accepted  in  accordance  with  the 
procedures  set  forth  in  section  381.53  may  be 
used  in  such  areas,  provided  that  if  hand- 
activated  facilities  are  used,  the  hand-contact 
element  must  be  rinsed  automatically  with  a 
sufficient  volume  of  water  to  remove  all  fat, 
tissue,  debris,  and  other  extraneous  material 
from  the  hand  contact  element  after  each  use. 
Both  hot  and  cold  running  water  shall  be 
available  at  each  inspection  station  on  the 
eviscerating  line  and  shall  be  delivered 
through  a  suitable  mixing  device  controlled 
by  the  inspector.  Alternatively,  water  for 
hand  washing  shall  be  delivered  to  such 
inspection  stations  at  a  minimum 
temperature  of  65  degrees  F. 

Although  FSIS  is  deleting  from 
§  381.36(c)(l)(viii)  the  reference  to  the 
deleted  §  381.51(f),  it  is  not  rescinding 
the  requirements  for  hand  washing 
facilities  at  inspection  stations  in 
official  poultry  establishments.  The 
specific  requirements  for  hand  washing 
equipment  and  water  temperatures 
previously  contained  in  §  381.51(f)  are 
now  contained  in  §  381.36(c)(l){viii). 
Similarly,  in  this  final  rule,  although 
FSIS  is  replacing  with  a  performance 
standard  the  prescriptive  light  intensity 
requirements  for  official  poidtry 
establishments  (previous  §381.52),  it  is 
not  rescinding  the  specific  light 
intensity  requirements  for  inspector  and 
reprocessing  stations  currently 
contained  in  §§  307.2  and  381.36.  FSIS 
has  determined  that  although  official 
establishments  are  responsible  for 
determining  what  light  intensities  and 
types  of  hand  washing  equipment  are 
necessary  to  maintain  sanitary 
conditions,  the  specific  requirements  for 
light  intensities  and  hand  washing 
facilities  at  inspection  stations  are  still 


necessary  to  ensure  appropriate 
conditions  for  effective  inspection. 

Second,  FSIS  is  revising  the 
regulations  in  §§  314.2  and  314.4 
regarding  the  adulteration  of  edible 
meat  and  poultry  product  by  inedible 
meat  and  poultry  products.  Specifically, 
FSIS  is  removing  references  to  Part  308 
and  converting  to  performance 
standards  prescriptive  requirements 
regarding  the  prevention  of  product 
adulteration  through  contact  with 
inedible  product  or  odors  from  inedible 
product.  These  revisions  are  entirely 
consistent  with  the  performance 
standards  for  establishment 
construction,  operations,  and  the 
suppression  of  odors. 

Elimination  of  Directives 

Comment:  Several  commenters 
objected  to  the  proposed  rescission  of 
numerous  FSIS  Directives  and  Issuances 
concerning  sanitation  in  official 
establishments,  particularly  FSIS 
Directive  1 1 ,000. 1 ,  the  "  Sanitation 
Handbook  for  Meat  and  Poultry 
Inspection."  These  commenters  claimed 
that  these  Directives  are  needed  by  FSIS 
inspection  program  employees  to  ensure 
that  establishments  maintain  adequate 
sanitation  and  do  not  adulterate 
product. 

Response:  The  FSIS  Issuances  and 
Directives  in  question  are  based  upon 
the  prescriptive  sanitation  regulations 
that  are  being  rescinded  and  replaced  by 
this  rule.  Therefore,  retention  of  these 
documents  would  only  generate  conflict 
and  confusion  regarding  the  sanitation 
requirements  official  establishments 
must  meet  and  how  FSIS  inspection 
program  employees  are  to  enforce  these 
new  requirements.  For  consistency  with 
the  HACCP  and  Sanitation  SOP 
requirements  and  with  the  recent 
elimination  of  prior  approval  of 
establishment  blueprints  and 
equipment,  FSIS  already  has  rescinded 
the  following  Directives  concerning 
sanitation  (FSIS  Notice  3-98;  January 
16, 1998): 
FSIS  Directive  7110.4— Liquid  Smoke 

Re-Use 
FSIS  Directive  11,100.1— Sanitation 

Handbook 
FSIS  Directive  11,000.2— Plant 

Sanitation 
FSIS  Directive  11.000.4— Paints  and 

Coatings  in  Official  Establishments 
FSIS  Directive  11,210.1— Protecting 

Potable  Water  Supplies  on  Official 

Premises 
FSIS  Directive  11,220.2— Guidelines  for 

Sanitization  of  Automatic  Poultry 

Eviscerating  Equipment 
FSIS  Directive  ll,520.2-*-Exposed  Heat- 
Processed  Products;  Employee  Dress 


Further,  in  a  forthcoming  FSIS  Directive 
concerning  the  new  performance 
standards,  FSIS  will  rescind  these 
remaining  Directives: 
FSIS  Directive  11,240.5— Plastic  Cone 

Deboning  Convevors 
FSIS  Directive  11,5'20.4— Strip  Doors  in 

Official  Establishments 
FSIS  Directive  11,540.1— Use  of  Certain 

Vehicles  as  Refrigeration  or  Dry 

Storage  Facilities 
NQ»I  Bulletin  77-34— Chemical 

Disinfection  in  Lieu  of  180  deg.  °F 

Water 
MPI  Bulletin  77-129— Water 

Conservation  and  Sanitation 
MPI  Bulletin  79-68— Use  of  Iodine  in 

Processing  Water 
MPI  Bulletin  81-38 — Equipment  and 

Procedure  Requirements  for 

Processing  Gizzards 
MPI  Bulletin  83-14— Monitoring 

Chlorine  Concentration  in  Official 

Establishments 
MPI  Bulletin  83-16— Re-Use  of  Water  or 

Brine  Cooking  Solution  on  Product 

Following  a  Heat  Treatment 

As  stated  above,  FSIS  is  issuing  a  new 
Sanitation  Directive  to  accompany  this 
rule.  Although  the  Directive  is  written 
for  FSIS  inspector  program  employees, 
it  will  be  available  to  the  public.  In 
addition,  FSIS  also  will  be  issuing  a 
compliance  guide  to  assist 
establishments  in  complying  with  the 
new  sanitation  performance  standards. 

Compliance  With  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
of  1996 

This  rule  has  been  determined  to  be 
significant  for  the  purposes  of  Executive 
Order  12866  and,  dierefore,  has  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

FSIS  is  revising  and  consolidating  the 
sanitation  regulations  for  official  meat 
and  poultry  establishments,  resolving 
unnecessary  differences  between  similar 
rules  for  meat  and  poultry  processing, 
and  converting  prescriptive 
requirements  to  performance  standards. 
This  action  affects  meat  and  poultry 
establishments  subject  to  official 
inspection,  custom  exempt  meat  and 
poultry  establishments,  and  consumers. 
In  the  proposal  preceding  this  final 
action,  FSIS  requested  comment 
concerning  the  potential  economic 
effects  of  the  proposed  sanitation 
performance  standards.  FSIS 
specifically  requested  information  that 
would  allow  the  Agency  to  determine 
the  number  and  kind  of  small  entities 
that  may  incur  benefits  or  costs 
resulting  from  issuance  of  this  final  rule. 

FSIS  received  no  comments  that 
specifically  addressed  this  issue. 
However,  several  commenters  opposed 
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to  the  proposed  sanitation  perfonnance 
standards  maintained  that  small  meat 
and  poultry  establishments  do  not  have 
the  resources  to  innovate  in  order  to 
take  advantage  of  the  flexibility 
provided  by  the  performance  standards. 
Further,  these  commenters  argued  that 
small  establishments  need  prescriptive 
requirements  to  ensure  that  they  know 
how  to  maintain  sanitary  conditions  and 
produce  safe,  unadulterated  products. 
FSIS  disagrees.  Establishments  currently 
maintaining  sanitary  conditions  may 
choose  to  continue  their  current 
practices  and  be  assured  that  they  will 
be  found  in  compliance  with  the  new 
performance  standards.  In  addition, 
FSIS  will  be  making  available  a 
compliance  guide  £at  will  contain 
much  of  the  information  contained  in 
previous  sanitation  regulations  and 
Directives,  to  assist  estabhshments  of  all 
sizes  in  meeting  the  new  sanitation 
performance  standards. 

In  general,  the  streamlining, 
clarification,  and  consolidation  of  the 
sanitation  regulations  should  benefit 
FSIS,  the  regulated  industry,  and 
consmners.  User-friendly  regulations 
employing  performance  standards 
simplify  compliance  and,  therefore, 
should  bring  about  food  safety 
enhancements  in  individual 
establishments.  Further,  consolidation 
of  the  separate  sanitation  requirements 
for  meat  and  poultry  establishments  and 
the  consequent  elimination  of 
imnecessary  inconsistencies  will  better 
ensure  that  enforcement  policies  are 
consistent  and  equitable  and  that 
competition  is  enhanced. 

The  performance  standards  allow 
individual  establishments  to  develop 
and  implement  customized  sanitation 
procedures  other  than  those  currenUy 
mandated,  as  long  as  those  procediues 
produce  and  maintain  sanitary 
conditions  that  meet  the  performance 
standards.  Establishments  taking 
advantage  of  the  performance  standards 
to  innovate  may  benefit  from  savings 
accrued  through  increased  efficiency. 
Since  the  previously  mandated 
sanitation  procedures  meet  the 
performance  standards  established  by 
this  final  rule,  establishments  may 
continue  emplo)ring  their  current 
procedures.  There  is  no  discemable 
reason  that  establishments  would  incur 
any  additional  expenses  as  a  residt  of 
this  rule.  As  a  matter  of  fact,  FSIS 
anticipates  that  the  adoption  of  these 
sanitation  performance  standards  will 
present  niunerous  opportimities  for  cost 
savings  and  believes  that  this  rule  wiU 
have  a  favorable  economic  impact  on  all 
establishments,  regardless  of  size. 

It  is  difficult  to  quantify  tbe  potential 
benefits  of  the  sanitation  perfonnance 


standards  since  it  is  not  possible  to 
predict  exactly  how  many 
establishments  will  take  advantage  of 
the  flexibibty  provided  and  develop 
innovative  processes  and  how  these 
innovations  will  reduce  costs  and 
increase  efficiency.  However,  FSIS  sees 
the  potential  for  a  more  efficient  use  of 
resources  by  official  establishments. 
Also,  the  possibility  of  subsequenUy 
reduced  prices  of  meat  or  poultry 
products  are  economic  factors  that 
could  produce  a  more  efficient  use  of 
resoinces  in  the  economy  as  a  whole. 
These  effects  would  be  small  for 
individual  firms  and  consumers,  but 
could  be  substantial  in  the  aggregate. 

Finally,  FSIS  is  restructuring 
inspection  activities  to  focus  more 
attention  on  whether  establishments 
maintain  a  sanitary  environment  in 
accordance  with  the  Sanitation  SOP 
requirements  and  these  sanitation 
performance  standards.  This  action 
should  reduce  demands  on  FSIS 
resources  which  could  be  redirected  to 
functions  more  critical  to  improving 
food  safety.  FSIS  anticipates  that  this 
restructuring  of  inspection,  along  with 
these  performance  standards  and  the 
HACCP,  Sanitation  SOP,  and  other  food 
safety  initiatives,  will  produce 
significant  economic  and  societal 
benefits  by  reducing  the  incidence  of 
food  borne  illness. 

In  response  to  comments,  FSIS  is 
finalizing  a  new  requirement  in  regard 
to  the  use  of  nonfood  compoimds  and 
proprietary  substances  in  §416.4(c]: 
"Docimientation  substantiating  the 
safety  of  a  chemical's  use  in  a  food 
processing  environment  must  be 
available  to  FSIS  inspection  program 
employees  for  review."  FSIS  is  not 
requiring  that  estabhshments  make 
available  any  specific  type  of 
documentation  since  the  specific 
documentation  substantiating  the  safety 
of  a  chemical  will  almost  certainly  vary 
as  to  the  nature  and  use  of  that 
chemical.  Most,  if  not  all,  of  the 
nonfood  compounds  and  proprietary 
substances  used  by  meat  and  poultry 
establishments  already  are  sold  with 
documentation  substantiating  their 
safety  and  efficacy.  Pesticides,  for 
example,  have  labels  and 
dociunentation  demonstrating 
registration  with  EPA;  chemical 
sanitizers  used  on  food  contact  surfaces 
often  are  accompanied  by 
documentation,  such  as  letters  of 
guarantee,  stating  that  the  compound 
complies  with  the  relevant  FDA 
regulations  in  21  CFR  178.1010. 
Therefore,  FSIS  has  concluded  that  the 
finalized  documentation  requirement 
will  place  no  new  economic  burden  on 


the  manufacturers  or  consiuners  of  most 
of  these  compounds. 

FSIS  recognizes  that  certain 
compoimds,  such  as  general  cleaners 
and  antislip  agents,  are  not  currently 
regulated  or  reviewed  by  any  Federal 
agency  and  therefore  may  not  be  sold 
with  documentation  attesting  to  the 
safety  and  efficacy  of  their  use  in  food 
processing  establishments. 
Manufacturers  will  be  compelled, 
therefore,  to  make  such  documentation 
available  to  their  customers,  if  they  are 
not  doing  so  already.  However,  FSIS 
estimates  that  the  economic  impact  of 
this  requirement  on  these  manufactiuers 
will  be  minimal.  Until  the  recent 
discontinuation  of  the  FSIS  prior 
approval  program,  these  manufacturers 
had  been  required  to  supply  FSIS  with 
documentation  attesting  to  the  safety  of 
their  products.  Now  they  will  instead 
make  this  or  similar  documentation 
available  to  their  customers.  The 
paperwork  burden  of  this  new 
documentation  requirement  is  discussed 
below  under  the  section  Paperwork 
Requirements. 

As  an  alternative  to  the  proposed 
sanitation  performance  standards,  the 
Agency  considered  proposing  more 
comprehensive  and  prescriptive 
sanitation  regulations.  The  proposed 
requirements  woidd  then  have  included 
more  prescriptive  perfonnance 
standards  than  those  proposed,  such  as 
microbial  criteria  for  recenUy  cleaned 
and  sanitized  food  contact  surfaces; 
detailed  requirements  currentiy 
contained  in  Agency  guidance 
materials,  such  as  an  ambient 
temperature  requirement  for  rooms  in 
which  certain  types  of  food  processing 
are  conducted;  and  a  list  of  specific 
regulatory  prohibitions,  again  largely 
drawn  frxim  existing  regulatory  and 
guidance  material. 

The  Agency  did  not  choose  this  more 
detailed  and  prescriptive  alternative, 
because  of  the  burden  it  would  place  on 
industry.  The  Agency  believes  that  a 
proliferation  of  prescriptive  standards 
applicable  to  the  establishment 
environment  or  its  features,  like  ambient 
temperature  or  microbial  characteristics 
of  cleaned  equipment,  would  not  be  a 
useful  addition  to  the  sanitation 
performance  standards. 

FSIS  already  has  established 
perfonnance  standards  applicable  to 
meat  and  poultry  products,  such  as  the 
Salmonella  performance  standard  for 
raw  carcasses  and  ground  product 
established  in  the  Pathogen  Reduction/ 
HACCP  final  regidation  and  the  zero 
tolerance  standard  for  fecal  material  on 
raw  carcasses.  Achieving  these  product- 
based  performance  standards  depends 
on  an  estabhshment  doing  a  numbw  of 
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things  correctly,  including  meeting  the 
sanitation  performance  standards  set 
forth  in  part  416.1  through  416.6.  FSIS 
has  concluded  that  because  there  are 
many  methods  and  means  through 
which  establishments  can  ensure  that 
products  are  not  adulterated,  FSIS  will 
not  prescribe  exactly  which  methods, 
procedures,  or  means  must  be  used. 

Finally,  on  the  issue  of  whether  there 
should  be  a  list  of  specific  prohibited 
practices  retained  in  the  regulations, 
FSIS  has  concluded  that  this  is  not 
necessary  and  that  such  a  list  could  be 
misleading.  Most  of  the  prohibited 
practices  that  are  mentioned  in  the 
ciurent  sanitation  regulations  represent 
only  one  or  a  small  fraction  of  the  ways 
in  which  establishments  could  fail  to 
meet  a  performance  standard.  For 
example,  using  burlap  as  a  wrap  by 
directly  applying  it  to  the  surface  of 
meat  is  only  one  of  the  means  by  which 
an  establishment  could  be  failing  to 
prevent  product  adulteration.  The 
Agency  believes  that  a  partial  or 
outdated  list  of  regulatory  prohibitions 
in  the  regulations  could  be 
misconstrued  to  mean  that  anjrthing  not 
on  the  list  is  not  prohibited.  FSIS  has 
concluded  that  it  is  better  regulatory 
policy  to  communicate  to  industry 
examples  of  the  types  of  practices  that 
could  result  in  insanitary  conditions  in 
guidance  material. 

The  other  alternative  available  to  FSIS 
was  to  maintain  the  previous  sanitation 
requirements.  However,  as  explained  in 
detail  above,  these  requirements  were  to 
an  extent  inconsistent  with  the 
principles  of  HACCP,  needlessly 
reduced  flexibility  in  accomplishing 
good  sanitation,  and  may  have 
substantially  impeded  innovation. 

Executive  Order  12898 

Pursuant  to  Executive  Order  12898 
(59  FR  7629,  February  16, 1994), 
"Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations,"  FSIS  has  considered 
potential  impacts  of  this  final  rule  on 
environmental  and  health  conditions  in 
low-income  and  minority  commimities. 

This  rule  consolidates  the  sanitation 
regiilations  for  official  meat  and  poultry 
establishments  into  a  single  part, 
eliminates  unnecessary  differences 
between  the  meat  and  poultry  sanitation 
requirements,  and  converts  many  highly 
prescriptive  requirements  to  sanitation 
performance  standards.  As  explained  in 
the  economic  impact  analysis  above,  the 
new  regidations  should  generally 
benefit  FSIS,  the  regulated  industry,  and 
consumers.  The  regulations  do  not 
require  or  compel  meat  or  poultry 
establishments  to  relocate  or 


significantly  alter  their  operations  in 
ways  that  could  adversely  affect  the 
public  health  or  environment  in  low- 
income  and  minority  communities. 
Further,  this  rule  does  not  exclude  any 
persons  or  populations  from 
participation  in  FSIS  programs,  deny 
any  persons  or  populations  the  benefits 
of  FSIS  programs,  or  subject  any  persons 
or  populations  to  discrimination 
because  of  their  race,  color,  or  national 
origin. 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
imder  Executive  Order  12988,  Qvil 
Justice  Reform.  States  and  local 
jiuisdictions  are  preempted  by  the 
Federal  Meat  Inspection  Act  (FMIA)  and 
the  Poultry  Products  Inspection  Act 
(PPIA)  from  imposing  any  marking, 
labeling,  packaging,  or  ingredient 
requirements  on  federally  inspected 
meat  and  poultry  products  that  are  in 
addition  to,  or  different  than,  those 
imposed  under  the  FMIA  and  the  PPIA. 
States  and  local  jiuisdictions  may, 
however,  exercise  concurrent 
jurisdiction  over  meat  and  poultry 
products  that  are  within  their 
jurisdiction  and  outside  official 
establishments  for  the  purpose  of 
preventing  the  distribution  of  meat  and 
poultry  products  that  are  misbranded  or 
adulterated  under  the  FMIA  and  PPIA, 
or,  in  the  case  of  imported  articles,  that 
are  not  at  such  an  establishment,  after 
their  entry  into  the  United  States. 

This  rule  is  not  intended  to  have 
retroactive  effect. 

Under  this  rule,  administrative 
proceedings  will  not  be  required  before 
parties  may  file  suit  in  court  challenging 
this  rule.  However,  the  administrative 
procedures  specified  in  9  CFR  306.5  and 
381.35  must  be  exhausted  prior  to  any 
judicial  challenge  of  the  application  of 
the  provisions  of  this  rule,  if  the 
challenge  involves  any  decision  of  an 
FSIS  employee  relating  to  any  matters 
under  the  FMIA  and  the  PPIA. 

Paperwork  Requirements 

Abstract:  FSIS  has  reviewed  the 
paperwork  and  recordkeeping 
requirements  in  this  proposed  rule  in 
accordance  with  the  Paperwork 
Reduction  Act. 

Under  the  previous  regulations,  if 
meat  and  poultry  establishments  were 
cited  for  rodent  or  vermin  infestation, 
FSIS  required  them  to  develop  a  written 
corrective  action  report.  The  Office  of 
Management  and  Budget  (OMB)  under 
control  number  0583-0082,  "Meat  and 
Poultry  Inspection  and  Application  for 
Inspection,"  had  approved  351  burden 
hours  for  this  activity. 


This  final  rule  eliminates  the 
requirement  that  establishments 
develop  rodent  and  vermin  infestation 
corrective  action  reports.  Corrective 
action  measures  for  rodent  and  vermin 
infestation  will  be  part  of 
establishments'  Sanitation  SOP's.  The 
burden  hours  reported  for  Sanitation 
SOP's  includes  the  development  of 
these  corrective  actions.  Therefore,  FSIS 
is  requesting  OMB  to  remove  the  351 
burden  hours  approved  for  the 
development  of  rodent  and  vermin 
infestation  corrective  action  reports. 

Also,  §  416.2(g)(1)  requires  that 
establishments,  upon  request,  make 
available  to  FSIS  "water  reports  issued 
under  the  authority  of  the  State  or  local 
health  agency  certifying  or  attesting  to 
the  quality  of  the  water  supply."  This 
paperwork  collection  requirement 
already  is  in  place  under  the  ciurent 
regulations  and  is  approved  under  OMB 
control  number  0583-0082,  "Meat  and 
Poultry  Inspection  and  Application  for 
Inspection." 

Finally,  the  Agency  is  adding  a  new 
information  collection  requirement  in 
§  416.4(c):  "Documentation 
substantiating  the  safety  of  a  chemical's 
use  in  a  food  processing  environment 
must  be  available  to  FSIS  inspection 
program  employees  for  review."  FSIS  is 
not  requiring  that  establishments  make 
available  any  specific  type  of 
documentation  since  docimientation 
substantiating  the  safety  of  a  chemical 
varies  as  to  the  natine  and  use  of  that 
chemical.  Further,  most,  if  not  all,  of  the 
nonfood  compoimds  and  proprietary 
substances  used  by  meat  and  poultry 
establishments  already  are  sold  with 
documentation  substantiating  their 
safety  and  efficacy.  Nevertheless, 
manufacturers  will  be  compelled  to 
make  such  documentation  available  to 
their  customers,  if  they  are  not  doing  so 
already.  FSIS  estimates  that  the  impact 
of  this  requirement  on  these 
maniifacturers  will  be  quite  minimal, 
since  until  the  recent  discontinuation  of 
the  FSIS  prior  approval  program,  these 
manufacturers  had  been  required  to 
supply  FSIS  with  documentation 
attesting  to  the  safety  of  their  products. 

FSIS  estimates  that  there  are 
approximately  8,000  chemical 
manufacturers  selling  about  115,000 
compoimd  and  substances  to  official 
meat  and  poultry  establishments.  There 
are  approximately  6,186  official  meat 
and  poultry  establishments.  The 
following  calculations  were  based  upon 
the  assiunption  that  each  chemical 
manufacturer  sells,  and  each  official 
establishment  uses,  an  average  of  14 
compounds  and  substances. 

Estimate  of  Burden:  The  public 
reporting  burden  for  this  collection  of 
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infonnation  is  estimated  to  average  30 
minutes  for  chemical  manufacturers  to 
provide  documentation  and  10  minutes 
for  establishments  to  file  the 
information. 

Respondents:  Meat  and  poultiy 
establishments  and  chemical 
manufactiu«rs. 

Estimated  Number  of  Respondents: 
14,186. 

Estimated  Number  of  Responses  per 
Respondent:  14. 

Estimated  Total  Annual  Burden  on 
Respondents:  132,403  hoiu-s. 

Copies  of  this  infonnation  collection 
assessment  can  be  obtained  from  Lee 
Puricelli,  Paperwork  Specialist,  Food 
Safety  and  Inspection  Service,  USDA, 
Cotton  Annex  Building,  Room  109, 
Washington,  DC  20250. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  acciuacy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
Lee  Puricelli,  Paperwork  Specialist  (see 
address  above)  or  the  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
Regulatory  Afbirs,  Office  of 
Management  and  Budget,  Washington, 
DC  20253. 

Comments  are  requested  by  December 
20, 1999.  To  be  most  effective, 
comments  should  be  sent  to  OMB 
within  30  days  of  the  publication  date 
of  this  final  rule. 

List  of  Subjects 

9  CFR  Parts  303.  304,  and  307 

Meat  inspection.  Reporting  and  record 
keeping  requirements. 

9  CFR  Part  308,  312.  314,  327,.  331,  and 
350 

Meat  inspection. 

9  CFR  Part  381 

Poultry  and  poultry  products 
inspection,  Reporting  and  record 
keeping  requirements. 

9CFRPart416 

Sanitation. 


Accordingly,  title  9,  chapter  III,  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  303— EXEMPTIONS 

1.  The  authority  citation  for  part  303 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  601-695;  7  CFR  2.17, 
2.55. 

2.  Section  303.1  is  amended  by 
revising  paragraph  (a)(2)(i]  to  read  as 
follows: 

§303.1    Exemptions. 


(a)* 
(2)* 


*  • 

*  • 


(i)  Establishments  that  conduct 
custom  operations  must  be  maintained 
and  operated  in  accordance  with  the 
provisions  of  §§416.1  through  416.6, 
except  for:  §  416.2(g)  (2)  through  (6)  of 
this  chapter,  regarding  water  reuse  and 
any  provisions  of  part  416  of  this 
chapter  relating  to  inspection  or 
supervision  of  specified  activities  or 
other  action  by  a  Program  employee.  If 
custom  operations  are  conducted  in  an 
official  establishment,  however,  all  of 
the  provisions  of  Part  416  of  this  chapter 
of  shall  apply  to  those  operations. 


§303.1    [AnwndMf] 

3.  In  §  303.1,  para^ph  (c),  the  second 
sentence  is  amended  by  removing  the 
phrase  "in  part  308  of  this  subchapter, 
except  §§  308.1,  308.2,  and  308.15"  and 
adding  the  phrase  "in  part  416,  §§416.1 
through  416.5  of  this  chapter"  in  its 
place. 

PART  304— APPUCAT10N  FOR 
INSPECTION;  GRANT  OR  REFUSAL 
OF  INSPECTION 

4.  The  authority  citation  for  part  304 
continues  to  read  as  follows: 

Authority:  21  U.S.C,  601-695;  7  CFR  2.18, 
2.53. 

§304^    [Amsndadl 

5.  In  §  304.2(b),  the  first  sentence  is 
amended  by  removing  the  phrase  "308" 
and  adding  the  phrase  "Part  416, 
§§416.1  through  416.6  of  this  chapter" 
in  its  place. 

Part  307— FACILITIES  FOR 
INSPECTION 

6.  The  authority  citation  for  part  307 
continues  to  read  as  follows: 

Authority:  7  U.S.C  394,  21  U.S.C.  601-695; 
7  CFR  2.17,  2.55. 

7.  Section  307.2  is  amended  by 
revising  paragraph  (1)  to  read  as  follows: 


§307^    Other  facilities  and  oondWons  to 
be  providad  by  tha  astablishmant 


(1)  Sanitary  facilities  and 
accommodations  as  prescribed  by 
§§  416.2(c),  (d).  (e),  (f).  and  (h)  of  this 
chapter. 
***** 

8.  Section  307.3  is  revised  to  read  as 
follows: 

§  307.3    Inspectors  to  furnish  and  maintain 
Implements  in  a  sanitary  condition. 

Inspectors  shall  furnish  their  own 
work  clothing  and  implements,  such  as 
flashlights  and  triers,  for  conducting 
inspection  and  shall  maintain  their 
implements  in  sanitary  condition  as 
prescribed  by  §  416.3(a)  of  this  chapter. 

9.  Section  307.7,  paragraph  (a),  is 
revised  to  read  as  follows: 

1 307.7    Safety  raqulrsmants  for  alactricai 
stimulating  (EST)  equipment 

(a)  General.  Electrical  stimulating 
(EST)  equipment  is  equipment  that 
provides  electric  shock  treatment  to 
carcasses  for  the  purpose  of  accelerating 
rigor  mortis  of  facilitating  blood 
removal.  These  provisions  do  not  apply 
to  electrical  equipment  used  to  stim 
and/or  slaughter  animals  or  to  facilitate 
hide  removal.  Electrical  stimulating 
equipment  consists  of  two  separate 
pieces — the  control  system  and  the 
applicator.  The  EST  control  system 
contains  the  circuitry  to  generate  pulsed 
DC  or  AC  voltage  for  stimulation  and  is 
separate  from  the  equipment  used  to 
apply  the  voltage  to  the  carcass.  The 
voltage  is  applied  by  inserting  a  probe 
that  penetrates  the  carcass  or  is  inserted 
in  the  rectum,  placing  a  clamp  in  the 
nose,  a  carcass  rub-bar,  a  conveyor  with 
energized  smfaces  traveling  with  the 
carcass,  or  any  other  acceptable  method. 


PART  30e-{REMOVED  AND 
RESERVED] 

10-11.  Remove  and  reserve  part  308, 
consisting  of  §§  308.1-308.16. 

PART  312— OFFICIAL  MARKS, 
DEVICES  AND  CERTIFICATES 

12.  Th^  authority  citation  for  part  312 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  601-695;  7  CFR  2.17, 
2.55. 

13.  In  §  312.6,  paragraphs  (a),  and 
introductory  text  and  (a)(3)  are  revised 
to  read  as  follows: 
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§  312.6    Official  marlcs  and  devices  in 
connection  with  post-mortem  inspection 
and  identification  of  adulterated  products 
and  insanitary  equipment  and  facilities. 
(a)  The  official  marks  required  by 
parts  310  and  416  of  this  chapter  for  use 
in  post-mortem  inspection  and 
identification  of  adulterated  products 
and  insanitary  equipment  and  facilities 
are: 
•        •        •        *        * 

(3)  The  "U.S.  Rejected"  mark  which  is 
used  to  identify  insanitary  buildings, 
rooms,  or  equipment  as  prescribed  in 
part  416,  §  416  of  this  chapter  and  is 
applied  by  means  of  a  paper  tag  (Form 
MP-35)  bearing  the  legend  "U.S. 
Rejected." 


PART  314— HANDUNG  AND 
DISPOSAL  OF  CONDEMNED  OR 
OTHER  INEDIBLE  PRODUCTS  AT 
OFRCIAL  ESTABLISHMENTS 

14.  The  authority  citation  for  part  314 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  601-695;  7  CFR  2.17, 
2.55. 

15.  Section  314.2  is  revised  to  read  as 
follows: 

§314,2   Tanking  and  ottier  facilities  for 
inedible  products  to  be  separate  from 
edible  product  facilities. 

All  tanks  and  equipment  used  for 
rendering,  otherwise  preparing,  or 
storing  inedible  products  must  be  in 
rooms  or  compartments  separate  from 
those  used  for  preparing  or  storing 
edible  products.  There  may  be  a 
connection  between  rooms  or 
compartments  containing  inedible 
products  and  those  containing  edible 
products  as  long  as  it  does  not  cause  the 
adulteration  of  edible  product  or  create 
insanitary  conditions. 

16.  Section  314.4  is  revised  to  read  as 
follows: 

§  31 4.4    Suppression  of  odors  in  preparing 
inedible  products. 

Tanks,  fertilizer  driers,  and  other 
equipment  used  in  the  preparation  of 
inedible  product  must  be  operated  in  a 
manner  that  will  suppress  odors 
incident  to  such  preparation  which 
could  adulterate  edible  product  or 
create  insanitary  conditions. 

PART  327— IMPORTED  PRODUCTS 

17.  The  authority  citation  for  part  327 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  601-695;  7  CFR  2.18, 
2.53. 

§327.6    [Amended] 

18.  In  §  327.6,  paragraph  (e)  is 
amended  by  removing  the  phrase  " 


308.3,  308.4,  308.5,  308.6,  308.7,  308.8, 
308.9,  308.11,  308.13,  308.14,  308.15" 
and  adding  the  phrase  "416.1  through 
416.6  of  this  chapter"  in  its  place. 

PART  331— SPECIAL  PROVISIONS 
FOR  DESIGNATED  STATES  AND 
TERRITORIES;  AND  FOR 
DESIGNATION  OF  ESTABLISHMENTS 
WHICH  ENDANGER  PUBUC  HEALTH 
AND  FOR  SUCH  DESIGNATED 
ESTABUSHMENTS 

19.  The  authority  citation  for  part  331 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  601-695;  7  CFR  2.17, 
2.55. 

20.  Section  331.3,  paragraph  (c),  is 
revised  to  read  as  follows: 

§  331 .3    States  designated  under  paragraph 
§  301(c)  of  ttte  Act;  application  of 
regulations. 

***** 

(c)  Sections  416.2(c),  (d).  (e).  (f),  and 
(h)  of  this  chapter  shall  apply  to  such 
establishments. 


PART  350— SPECIAL  SERVICES 
RELATING  TO  MEAT  AND  OTHER 
PRODUCTS 

21.  The  authority  citation  for  part  350 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  1622, 1624;  7  CFR 
2.17.2.55. 

§350.3    [Amended] 

22.  Section  350.3.  paragraph  (a)(2)  is 
amended  by  removing  the  phrase  "part 
308"  and  adding  the  phrase  "part  416, 
§§416.1  though  416.6  of  this  chapter" 
in  its  place. 

PART  362— VOLUNTARY  POULTRY 
INSPECTION  REGULATIONS 

23.  The  authority  citation  for  part  362 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  1622, 1624;  7  CFR 

2.17  (g)  and  (i),  2.55. 

§362.2    [Amended] 

24.  The  second  sentence  of  §  362.2(a) 
is  amended  by  removing  the  phrase 
"subchapter  C  of  this  chapter"  and 
adding  the  phrase  "subchapter  A  and 
subchapter  E,  part  416,  §§  416.1  through 
416.6  of  this  chapter"  in  its  place. 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

25.  The  authority  citation  for  part  381 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  138f;  7  U.S.C.  450,  21 
U.S.C.  451^70;  7  U.S.C.  2.18,  2.53. 

26.  hi  §  381 . 1 ,  paragraph  (b)(39)  is     . 
removed. 


27.  Section  381.36,  is  amended  as 
follows: 

a.  Paragraph  (c)(l)(iv)  is  revised, 

b.  Paragraph  (c)(l)(vi),  is  amended  by 
removing  the  phrase  "complying  vdth 
§  381.53(g)(4)  of  this  part", 

c.  Paragraphs  (c)(l)(vii),  (viii)  and  (x) 
are  revised, 

d.  In  Paragraph  (d)(l)(vi),  the  first  - 
sentence  is  amended  by  removing  the 
phrase  "complying  with  §  381.53(g)(4) 
of  this  part", 

e.  In  paragraph  (d){l)(viii),  the  first 
sentence  is  amended  by  removing  the 
phrase  ",  notwithstanding  the 
requirement  of  §  381.52(b)", 

f.  Paragraph  (d)(l)(xi)  is  revised, 

g.  In  paragraph  (e)(l)(v),  the  first 
sentence  is  amended  by  removing  the 
phrase  "complying  wiUi  §  381.53(g)(4)", 
and 

h.  Paragraph  (e)(l)(ix)  is  revised. 
These  revisions  to  §  381.36  read  as 
follows: 

§381.36    Facilities  required. 

***** 

(c)  *  *  * 

(1)  *  *  * 

(iv)  Each  inspector's  station  shall  have 
a  platform  that  is  slip-resistant  and  can 
be  safely  accessed  by  the  inspector.  The 
platform  shall  be  designed  so  that  it  can 
be  easily  and  rapidly  adjusted  for  a 
minimum  of  14  inches  vertically  while 
standing  on  the  platform.  The  platform 
shall  be  a  minimum  length  of  4  feet  and 
have  a  minimum  width  of  2  feet;  the 
platform  shall  be  designed  with  a  42- 
inch  high  rail  on  the  back  side  and  with 
Vz-inch  foot  bumpers  on  both  sides  and 
front  to  allow  safe  working  conditions. 
The  platform  must  have  a  safe  lift 
mechanism  and  be  large  enough  for  the 
inspector  to  sit  on  a  stool  and  to  change 
stations  diuing  breaks  or  station 
rotation. 
***** 

(vii)  A  minimum  of  200-footcandles  of 
shadow-free  lighting  with  a  minimum 
color  rendering  index  value  of  85  where 
the  birds  are  inspected  to  facilitate 
inspection. 

(viii)  Online  handrinsing  facilities 
with  a  continuous  flow  of  water  must  be 
provided  for  and  within  easy  reach  of 
each  inspector  and  each  establishment 
helper.  The  hand-contact  element  must 
be  rinsed  automatically  with  a  sufficient 
volume  of  water  to  remove  all  fat,  tissue, 
debris,  and  other  extraneous  material    ' 
from  the  hand  contact  element  after 
each  use.  Both  hot  and  cold  running 
water  shall  be  available  at  each 
inspection  station  on  the  eviscerating 
line  and  shall  be  delivered  through  a 
suitable  mixing  device  controlled  by  the 
inspector.  Alternatively,  water  for  hand 
washing  shall  be  delivered  to  such 
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inspection  stations  at  a  minimum 
temperature  of  65  degrees  F. 

(ix)*  *  * 

(x)  Each  inspection  station  shall  be 
provided  with  receptacles  for 
condemned  carcasses  and  parts.  Such 
receptacles  shall  comply  with  the 
performance  standards  in  §  416.3(c)  of 
this  chapter. 
***** 

(d)  *  *  * 
(D*  *  * 

(xi)  Each  inspection  station  shall  be 
provided  with  receptacle  for 
condemned  carcasses  and  parts.  Such 
receptacles  shall  comply  with  the 
performance  standards  in  §  416.3(c)  of 
this  chapter. 
*        *        *        *        * 

(e)  *  *  * 
(D*  *  * 

(ix)  Each  inspection  station  shall  be 
provided  with  receptacles  for 
condemned  carcasses  and  parts.  Such 
receptacles  shall  comply  with  the 
performance  standards  in  §  416.3(c)  of 
this  chapter. 
***** 

§§  381 .45-381 .61    (Subpart  H>— Sanitation 
[Removed  and  reserved] 

28.  Remove  and  reserve  Subpart  H, 
consisting  of  §§  381.45—381.61. 

29.  Section  381.99  is  revised  to  read 
as  follows: 

1381.99    Official  retention  and  rejection 
tags. 

The  official  marks  for  use  in  post- 
mortem inspection  and  identification  of 
adulterated  products,  insanitary 
equipment  and  facilities  are: 

(a)  A  paper  tag  (a  portion  of  Form 
MP-35)  bearing  the  legend  "U.S. 
Retained"  for  use  on  poultry  or  poultry 
products  under  this  section. 

(b)  A  paper  tag  (another  portion  of 
Form  C&MS  510)  bearing  the  legend 
"U.S.  Rejected"  for  use  on  equipment, 
utensils,  rooms  and  compartments 
imder  this  section. 

PART  416— SANITATION 

30.  The  authority  citation  for  part  416 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  451-470.  601-680;  7 
U.S.C.  450;  7  CFR  2.18,  2.53. 

31.  Part  416  is  amended  by  adding 
new  §§416.1  through  416.6,  as  follows: 

§416.1    General  rules. 

Each  official  establishment  must  be 
operated  and  maintained  in  a  manner 
sufficient  to  prevent  the  creation  of 
insanitary  conditions  and  to  ensure  that 
product  is  not  adulterated. 


S  41 6.2    Establishment  grounds  and 
facilities. 

(a)  Grounds  and  pest  control.  The 
grounds  about  an  establishment  must  be 
maintained  to  prevent  conditions  that 
could  lead  to  insanitary  conditions, 
adulteration  of  product,  or  interfere 
with  inspection  by  FSIS  program 
employees.  Establishments  must  have  in 
place  a  pest  management  program  to 
prevent  the  harborage  and  breeding  of 
pests  on  the  grounds  and  within 
establishment  facilities.  Pest  control 
substances  used  must  be  safe  and 
effective  under  the  conditions  of  use 
and  not  be  applied  or  stored  in  a 
manner  that  will  result  in  the 
adulteration  of  product  or  the  creation 
of  insanitary  conditions. 

(b)  Construction.  (1)  Establishment 
buildings,  including  their  struct\u«s, 
rooms,  and  compartments  must  be  of 
sound  construction,  be  kept  in  good 
repair,  and  be  of  sufficient  size  to  allow 
for  processing,  handling,  and  storage  of 
product  in  a  manner  that  does  not  result 
in  product  adulteration  or  the  creation 
of  insanitary  conditions. 

(2)  Walls,  floors,  and  ceilings  within 
establishments  must  be  built  of  diu'able 
materials  impervious  to  moisture  and  be 
cleaned  and  sanitized  as  necessary  to 
prevent  adulteration  of  product  or  the 
creation  of  insanitary  conditions. 

(3)  Walls,  floors,  ceilings,  doors, 
windows,  and  other  outside  openings 
must  be  constructed  and  maintained  to 
prevent  the  entrance  of  vermin,  such  as 
flies,  rats,  and  mice. 

(4)  Rooms  or  compartments  in  which 
edible  product  is  processed,  handled,  or 
stored  must  be  separate  and  distinct 
from  rooms  or  compartments  in  which 
inedible  product  is  processed,  handled, 
or  stored,  to  the  extent  necessary  to 
prevent  product  adulteration  and  the 
creation  of  insanitary  conditions. 

(c)  Light.  Lighting  of  good  quality  and 
sufficient  intensity  to  ensure  that 
sanitary  conditions  are  maintained  and 
that  product  is  not  adulterated  must  be 
provided  in  areas  where  food  is 
processed,  handled,  stored,  or 
examined;  where  equipment  and 
utensils  are  cleaned;  and  in  hand- 
washing areas,  dressing  and  locker 
rooms,  and  toilets. 

(d)  Ventilation.  Ventilation  adequate 
to  control  odors,  vapors,  and 
condensation  to  the  extent  necessary  to 
prevent  adulteration  of  product  and  the 
creation  of  insanitary  conditions  must 
be  provided. 

(e)  Plumbing.  Plumbing  systems  must 
be  installed  and  maintained  to: 

(1)  Carry  sufficient  quantities  of  water 
to  required  locations  throughout  the 
establishment; 


(2)  Properly  convey  sewage  and  liquid 
disposable  waste  frtim  the 
establishment; 

(3)  Prevent  adulteration  of  product, 
water  supplies,  equipment,  and  utensils 
and  prevent  the  creation  of  insanitary 
conditions  throughout  the 
establishment; 

(4)  Provide  adequate  floor  drainage  in 
all  areas  where  floors  are  subject  to 
flooding-type  cleaning  or  where  normal 
operations  release  or  discharge  water  or 
other  liquid  waste  on  the  floor; 

(5)  Prevent  back-flow  conditions  in 
and  cross-cormection  between  piping 
systems  that  discharge  waste  water  or 
sewage  and  piping  systems  that  carry 
water  for  product  manufacturing:  and 

(6)  Prevent  the  backiip  of  sewer  gases. 

(f)  Sewage  disposal.  Sewage  must  be 
disposed  into  a  sewage  system  separate 
from  all  other  drainage  lines  or  disposed 
of  through  other  means  sufficient  to 
prevent  backup  of  sewage  into  areas 
where  product  is  processed,  handled,  or 
stored.  When  the  sewage  disposal 
system  is  a  private  system  requiring 
approval  by  a  State  or  local  health 
authority,  the  establishment  must 
furnish  FSIS  with  the  letter  of  approval 
from  that  authority  upon  request. 

(g)  Water  supply  and  water,  ice,  and 
solution  reuse.  (1)  A  supply  of  nmning 
water  that  complies  widi  the  National 
Primary  Drinking  Water  regidations  (40 
CFR  part  141),  at  a  suitable  temperature 
and  under  pressure  as  needed,  must  be 
provided  in  all  areas  where  required  (for 
processing  product,  for  cleaning  rooms 
and  equipment,  utensils,  and  packaging 
materials,  for  employee  sanitary 
facilities,  etc.).  If  an  establishment  uses 
a  municipal  water  supply,  it  must  make 
available  to  FSIS,  upon  request,  a  water 
report,  issued  under  the  authority  of  the 
State  or  local  health  agency,  certifying 
or  attesting  to  the  potability  of  the  water 
supply.  If  an  establishment  uses  a 
private  well  for  its  water  supply,  it  must 
make  available  to  FSIS,  upon  request, 
documentation  certifying  the  potability 
of  the  water  supply  that  has  been 
renewed  at  least  semi-annually. 

(2)  Water,  ice,  and  solutions  (such  as 
brine,  liquid  smoke,  or  propylene 
glycol)  used  to  chill  or  cook  ready-to-eat 
product  may  be  reused  for  the  same 
purpose,  provided  that  they  are 
maintained  free  of  pathogenic  organisms 
and  fecal  coliform  organisms  and  that 
other  physical,  chemical,  and 
microbiological  contamination  have 
been  reduced  to  prevent  adulteration  of 
product. 

(3)  Water,  ice,  and  solutions  used  to 
chill  or  wash  raw  product  may  be 
reused  for  the  same  purpose  provided 
that  measiues  are  taken  to  reduce 
physical,  chemical,  and  microbiological 


56418        Federal  Register / Vol.  64,  No.  202 /Wednesday,  October  20,  1999 /Rules  and  Regulations 


contamination  so  as  to  prevent 
contamination  or  adulteration  of 
product.  Reuse  that  which  has  come 
into  contact  with  raw  product  may  not 
be  used  on  ready-to-eat  product. 

(4)  Reconditioned  water  that  has 
never  contained  himian  waste  and  that 
has  been  treated  by  an  onsite  advanced 
wastewater  treatment  facility  may  be 
used  on  raw  product,  except  in  product 
formulation,  and  throughout  the  facility 
in  edible  and  inedible  production  areas, 
provided  that  measures  are  taken  to 
ensure  that  this  water  meets  the  criteria 
prescribed  in  paragraph  (g)(1)  of  this 
section.  Product,  facilities,  equipment, 
and  utensils  coming  in  contact  with  this 
water  must  undergo  a  separate  final 
rinse  with  non-reconditioned  water  that 
meets  the  criteria  prescribed  in 
paragraph  (g)(1)  of  this  section. 

(5)  Any  water  that  has  never 
contained  human  waste  and  that  is  free 
of  pathogenic  organisms  may  be  used  in 
edible  and  inedible  product  areas, 
provided  it  does  not  contact  edible 
product.  For  example,  such  reuse  water 
may  be  used  to  move  heavy  solids,  to 
flush  the  bottom  of  open  evisceration 
troughs,  or  to  wash  antemortem  areas, 
livestock  pens,  trucks,  poultry  cages, 
picker  aprons,  picking  room  floors,  and 
similar  areas  within  the  establishment. 

(6)  Water  that  does  not  meet  the  use 
conditions  of  paragraphs  (g)(1)  through 
(g)(5)  of  this  section  may  not  be  used  in 
areas  where  edible  product  is  handled 
or  prepared  or  in  any  manner  that 
would  allow  it  to  adulterate  edible 
product  or  create  insanitary  conditions. 

(h)  Dressing  rooms,  lavatories,  and 
toilets.  (1)  Dressing  rooms,  toilet  rooms, 
and  urinals  must  be  sufficient  in 
number,  ample  in  size,  conveniently 
located,  and  maintained  in  a  sanitary 
condition  and  in  good  repair  at  all  times 
to  ensiire  cleanliness  of  all  persons 
handling  any  product.  They  must  be 
separate  from  the  rooms  and 
compartments  in  which  products  are 
processed,  stored,  or  handled. 

(2)  Lavatories  with  nmning  hot  and 
cold  water,  soap,  and  towels,  must  be 
placed  in  or  near  toilet  and  urinal  rooms 
and  at  such  other  places  in  the 
establishment  as  necessary  to  ensure 
cleanliness  of  all  persons  handling  any 
product. 

(3)  Refuse  receptacles  must  be 
'constructed  and  maintained  in  a  manner 

that  protects  against  the  creation  of 
insanitary  conditions  and  the 
adulteration  of  product. 

S  41 6.3    Equipnwnt  and  utensil*. 

(a)  Equipment  and  utensils  used  for 
processing  or  otherwise  handling  edible 
product  or  ingredients  must  be  of  such 
material  and  construction  to  facilitate 


thorough  cleaning  and  to  ensure  that 
their  use  will  not  cause  the  adulteration 
of  product  during  processing,  handling, 
or  storage.  Equipment  and  utensils  must 
be  maintained  in  sanitary  condition  so 
as  not  to  adulterate  product. 

(b)  Equipment  and  utensils  must  not 
be  constructed,  located,  or  operated  in 
a  manner  that  prevents  FSIS  inspection 
program  employees  from  inspecting  the 
equipment  or  utensils  to  determine 
whether  they  are  in  sanitary  condition. 

(c)  Receptacles  used  for  storing 
inedible  material  must  be  of  such 
material  and  construction  that  their  use 
will  not  result  in  the  adulteration  of  any 
edible  product  or  in  the  creation  of 
insanitary  conditions.  Such  receptacles 
must  not  be  used  for  storing  any  edible 
product  and  must  bear  conspicuous  and 
distinctive  marking  to  identify 
permitted  uses. 

§416.4    Sanitary  operations. 

(a)  All  food-contact  siufaces, 
including  food-contact  siufaces  of 
utensils  and  equipment,  must  be 
cleaned  and  sanitized  as  frequently  as 
necessary  to  prevent  the  creation  of 
insanitary  conditions  and  the 
adulteration  of  product. 

(b)  Non-food-contact  siufaces  of 
facilities,  equipment,  and  utensils  used 
in  the  operation  of  the  establishment 
must  be  cleaned  and  sanitized  as 
frequently  as  necessary  to  prevent  the 
creation  of  insanitary  conditions  and  the 
adulteration  of  product. 

(c)  Cleaning  compounds,  sanitizing 
agents,  processing  aids,  and  other 
chemicals  used  by  an  establishment 
must  be  safe  and  effective  under  the 
conditions  of  use.  Such  chemicals  must 
be  used,  handled,  and  stored  in  a 
manner  that  will  not  adulterate  product 
or  create  insanitary  conditions. 
Documentation  substantiating  the  safety 
of  a  chemical's  use  in  a  food  processing 
environment  must  be  available  to  FSIS 
inspection  program  employees  for 
review. 

(d)  Product  must  be  protected  itom 
adulteration  during  processing, 
handling,  storage,  loading,  and 
unloading  at  and  during  transportation 
from  official  establishments. 

§  41 6.5    Employee  hygiene. 

(a)  Cleanliness.  All  persons  working 
in  contact  with  product,  food-contact 
surfaces,  and  product-packaging 
materials  must  adhere  to  hygienic 
practices  while  on  duty  to  prevent 
adulteration  of  product  and  the  creation 
of  insanitary  conditions. 

(b)  Clothing.  Aprons,  frocks,  and  other 
outer  clothing  worn  by  persons  who 
handle  product  must  be  of  material  that 
is  disposable  or  readily  cleaned.  Clean 


garments  must  be  worn  at  the  start  of 
each  working  day  and  garments  must  be 
changed  during  the  day  as  often  as 
necessary  to  prevent  adulteration  of 
product  and  the  creation  of  insanitary 
conditions. 

(c)  Disease  control.  Any  person  who 
has  or  appears  to  have  an  infectious 
disease,  open  lesion,  including  boils, 
sores,  or  infected  wounds,  or  any  other 
abnormal  source  of  microbial 
contamination,  must  be  excluded  from 
any  operations  which  could  result  in 
product  adulteration  and  the  creation  of 
insanitary  conditions  until  the 
condition  is  corrected. 

§  416.6    Tagging  insanitary  equipment, 
utensils,  rooms  or  compartments. 

When  an  FSIS  program  employee 
finds  that  any  equipment,  utensil,  room, 
or  compartment  at  an  official 
establishment  is  insanitary  or  that  its 
use  could  cause  the  adulteration  of 
product,  he  will  attach  to  it  a  "U.S. 
Rejected"  tag.  Equipment,  utensils, 
rooms,  or  compartments  so  tagged 
cannot  be  used  until  made  acceptable. 
Only  an  FSIS  program  employee  may 
remove  a  "U.S.  Rejected"  tag. 

Done  in  Washington,  DC  on  October  6, 
1999. 

Thomas  J.  Billy, 
Administrator. 

(FR  Doc.  9&-26983  Filed  10-19-99;  8:45  am) 
BILUNG  CODE  3410-OM-P 


DEPARTMENT  OF  ENERGY 

10  CFR  Part  600 
RiN1991-AB53 

Asaistance  Ragulationa;  Technical 
Adminiatrative  Amendmenta 

agency:  Department  of  Energy. 
action:  Final  rule. 


SUMMARY:  The  Department  of  Energy 
(DOE)  is  amending  the  Department  of 
Energy  Assistance  Regulations  to  make 
technical  and  administrative  changes. 
These  changes  include:  revising  a 
definition  for  clarity,  updating  titles  and 
addresses,  changing  an  approval 
authority,  eliminating  provisions  that 
contain  internal  procedures  for  EKDE 
officials,  removing  obsolete  coverage, 
eliminating  redundant  coverage,  and 
correcting  a  typographical  error.  These 
changes  are  technical  and 
administrative  in  nature  and  have  no 
significant  impact  on  non-agency 
persons,  such  as  recipients  or 
applicants.  The  uniform  administrative 
requirements  for  grants  and  cooperative 
agreements  with  institutions  of  higher 
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education,  hospitals,  other  non-profit 

organizations,  commercial 

organizations,  and  state  and  local 

governments  are  not  changed  by  this 

rule. 

EFFECTIVE  DATE:  This  final  rule  will  be 

effective  November  19, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Trudy  Wood,  Office  of  Procurement  and 

Assistance  Policy  (MA-51),  U.S. 

Department  of  Energy,  1000 

Independence  Avenue,  S.W., 

Washington,  D.C.  20585,  telephone  202- 

586-5625. 

SUPPLEMENTARY  INFORMATION: 

I.  Explanation  of  Changes 

II.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

B.  Review  Under  Executive  Order  12988 

C.  Review  Under  the  Regulatory  Flexibility 
Act 

D.  Review  Under  the  Paperwork  Reduction 
Act 

E.  Review  Under  the  National 
Environmental  Policy  Act 

F.  Review  Under  Executive  Order  12612 

G.  Review  Under  the  Unfunded  Mandates 
Reform  Act  of  1995 

H.  Review  Under  the  Treasury  and  General 
Government  Appropriations  Act,  1999 

I.  Explanation  of  Changes 

1.  In  section  §  600.3  Definitions,  we 
have  revised  the  definition  of  "Merit 
review"  to  clarify  what  constitutes  an 
"independent  examination"  of  a 
financial  assistance  application. 

2.  In  §  600.4  Deviations,  we  have 
updated  the  title  of  the  authorizing 
official. 

3.  In  §  600.6  Eligibility,  we  have 
changed  the  approval  authority  on  a 
determination  that  a  noncompetitive 
award  is  in  the  public  interest  to  the 
Secretary,  because  such  determinations 
are  more  appropriately  made  by  the 
Secretary  of  Enercy. 

4.  In  §  600.10  Form  and  content  of 
applications,  we  have  updated  the 
address  for  obtaining  a  guide  for  the 
preparation  and  submission  of 
unsolicited  applications  and  removed 
redundant  language. 

5.  In  §  600.13  objective  merit  review, 
we  have  changed  the  title  to  "Merit 
review"  and  eliminated  provisions 
relating  to  internal  procedures  that  are 
more  appropriately  addressed  in  a  DOE 
handbook  on  merit  reviews. 

6.  Section  600.14  Conflict  of  interest 
is  removed  because  the  current 
provision  is  obsolete.  Conflict  of  interest 
requirements  for  all  DOE  employees, 
including  those  who  participate  in  the 
review  of  applications  for  DOE  financial 
assistance  or  in  the  administration  of 
financial  assistance  awards,  are  covered 
in  5  CFR  part  2635  and  part  2640. 
Conflict  of  interest  requirements  for 
non-federal  merit  reviewers  are  more 


appropriately  covered  in  a  DOE 
handbook  on  merit  reviews. 

7.  In  §  600.24  Noncompliance,  we 
have  corrected  a  typographical  error  in 
a  cross-reference. 

n.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive  . 
Order  12866,  "Regulatory  Planning  and 
Review"  (58  FR  51735,  October  4,  1993). 
Accordingly,  this  action  is  not  subject  to 
review  under  that  Executive  Order  by 
the  Office  of  Information  and  Regulatory 
Affairs  of  the  Office  of  Management  and 
Budget  (OMB). 

B.  Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3{a)  of 
Executive  Order  12988,  "Civil  Justice 
Reform  (February  7. 1996)"  61  FR  4729, 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  buirden  reduction.  With  regard  to 
the  review  required  by  section  3(a), 
section  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  Clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  imder  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
section  3(a)  and  section  3(b)  to 
determine  whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  The  Department  of  Energy  has 
completed  the  required  review  and 
determined  that,  to  the  extent  permitted 
by  law,  the  regulations  meet  the  relevant 
standards  of  Executive  Order  12988. 

C.  Review  Under  the  Regulatory 
Flexibility  Act 

This  rule  is  not  subject  to  review 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  because  there  is  no 


legal  requirement  to  propose  financial 
assistance  rules  for  public  comment. 

D.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  or  recordkeeping 
requirements  are  imposed  by  this 
rulemaking.  Accordingly,  no  OMB 
clearance  is  required  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

E.  Review  Under  the  National 
Environmental  Policy  Act 

DOE  has  concluded  that  promulgation 
of  this  rule  falls  into  a  class  of  actions 
which  would  not  individually  or 
cumulatively  have  significant  impact  on 
the  human  environment,  as  determined 
by  DOE'S  regulations  (10  CFR  part  1021, 
subpart  D)  implementing  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321  et  seq.]. 
Specifically,  this  rule  is  categorically 
excluded  from  NEPA  review  because 
the  proposed  amendments  to  the  DOE 
financial  assistance  regulation  do  not 
change  the  environmental  effect  of  the 
rule  being  amended  (categorical 
exclusion  A.5).  Therefore,  this  rule  does 
not  require  an  environmental  impact 
statement  or  environmental  assessment 
pursuant  to  NEPA. 

F.  Review  Under  Executive  Order  12612 

Executive  Order  12612  (52  FR  41685. 
October  30,  1987)  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  National 
Government  and  the  States,  or  in  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  Government.  If  there  are 
sufficient  substantial  direct  effects,  then 
the  Executive  Order  requires  the 
preparation  of  a  federalism  assessment 
to  be  used  in  all  decisions  involved  in 
promulgating  and  implementing  a 
policy  action.  DOE  has  determined  that 
this  rule  will  not  have  a  substantial 
direct  effect  on  the  institutional 
interests  or  traditional  functions  of  the 
States. 

G.  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1 995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4)  generally 
requires  a  Federal  agency  to  periform  a 
detailed  assessment  of  costs  and 
benefits  of  any  rule  imposing  a  Federal 
Mandate  with  costs  to  state,  local  or 
tribal  governments,  or  to  the  private 
sector,  of  $100  million  or  more.  This 
rulemaking  would  not  affect  state,  local 
or  tribal  goveriunents  or  private  sector 
entities. 
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H.  Review  Under  the  Treasury  and 
General  Government  Appropriations 
Act.  1999 

Section  654  of  the  Treasiiry  and 
General  Government  Appropriations 
Act.  1999  (Pub.  L.  105-277),  requires 
Federal  agencies  to  issue  a  Family 
PolicymaJcing  Assessment  for  any 
proposed  rule  or  policy  that  may  affect 
family  well-being.  This  rulemaking  is 
not  subject  to  a  requirement  to  propose 
for  public  comment,  and  section  654 
therefore  does  not  apply. 

List  of  Subjects  in  10  CFR  Part  600 

Administrative  practice  and 
procedure. 

Issued  in  Washington,  DC,  on  October  12, 
1999. 

Richard  H.  Hopf. 

Director,  Office  of  Procurement  and 
Assistance  Management. 

For  the  reasons  set  out  in  the 
preamble,  part  600  of  Chapter  II,  Title 
10  of  the  Code  of  Federal  Regulations, 
is  amended  as  follows: 

PART  600— nNANCIAL  ASSISTANCE 
RULES 

1.  The  authority  citation  for  part  600 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7254,  7256,  13525;  31 
U.S.C.  6301-6308,  unless  otherwise  noted. 

2.  Section  600.3  is  amended  by 
removing  the  term  objective  merit 
review  and  adding  in  its  place  in 
alphabetical  order  the  term  merit  review 
to  read  as  follows: 

}600^    Definitions. 

Merit  review  means  a  thorough, 
consistent,  and  objective  examination  of 
applications  based  on  pre-established 
criteria  by  persons  who  are  independent 
of  those  submitting  the  applications  and 
who  are  knowledgeable  in  the  field  of 
endeavor  for  which  support  is 
requested. 


S  600.4    [Amended] 

3.  Section  600.4  is  amended  in 
paragraphs  {c)(2)(ii)  and  (c)(3)  by 
revising  the  phrase  "Deputy  Assistant 
Secretary  for  Procurement  and 
Assistance  Management"  to  read 
"Director,  Procurement  and  Assistance 
Management". 

4.  Section  600.6  is  amended  by 
revising  paragraph  (c)(8)  to  read  as 
follows: 

S  600.6    Eligibility. 

***** 

(c)  *  *  * 

(8)  The  responsible  program  Assistant 
Secretary  (or  official  of  equivalent 


authority),  with  the  approval  of  the 
Secretary  of  Energy,  determines  that  a 
noncompetitive  award  is  in  the  public 
interest.  This  authority  may  not  be 
delegated. 
***** 

5.  Section  600.10  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  600.1 0    Form  and  content  of  applications. 

***** 

(b)  Fonns.  Applications  shall  be  on 
the  form  and  in  the  number  of  copies 
specified  in  a  program  rule,  the 
solicitation,  or  these  regulations.  (See 
also  §§600.112  and  600.210.)  For 
luisolicited  applications,  a  guide  for 
preparation  and  submission  is  available 
fi-om  U.S.  Department  of  Energy,  Federal 
Energy  Technology  Center,  Attn: 
Unsolicited  Proposal  Manager,  Post 
Office  Box  10940,  Pittsburgh,  PA, 
15236-0940. 
***** 

6.  Section  600.13  is  revised  to  read  as 
follows: 

§600.13    IMerit  review. 

****** 

(a)  It  is  the  policy  of  DOE  that 
discretionary  financial  assistance  be 
awarded  through  a  merit-based  selection 
process.  A  merit  review  means  a 
thorough,  consistent,  and  objective 
examination  of  applications  based  on 
pre-estabUshed  criteria  by  persons  who 
are  independent  of  those  submitting  the 
applications  and  who  are 
knowledgeable  in  the  field  of  endeavor 
for  which  support  is  requested. 

(b)  Each  program  office  must  establish 
a  merit  review  system  covering  the 
financial  assistance  programs  it 
administers.  Merit  review  of  financial 
assistance  applications  is  intended  to  be 
advisory  and  is  not  intended  to  replace 
the  authority  of  the  project/program 
official  with  responsibility  for  deciding 
whether  an  award  will  be  made. 

§  600.1 4    [Removed  and  Reserved] 

7.  Section  600.14  is  removed. 
§600.24    [Amended] 

8.  Section  600.24  is  amended  in 
paragraph  (b),  introductory  text,  by 
revising  "§600.121(n)"  to  read 
"§600.122(n)". 

[FR  Doc.  99-27424  Filed  10-19-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclcet  No.  98-NM-338-AD;  Amendment 
39-11380;  AD  99-22-02] 

RIN  2120-AA64 

Airwortliiness  Directives;  Boeing 
Model  757-200PF  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Boeing  Model  757- 
200PF  series  airplanes,  that  requires 
revising  the  Airplane  Weight  &  Balance 
(W&B)  Manual  to  prohibit  operation  of 
any  airplane  without  side  vertical^ 
restraints  installed  on  the  main  cargo 
deck  when  carrying  a  particular  pallet. 
This  amendment  also  provides  for 
optional  terminating  action  for  the 
Airplane  W&B  Manual  revision.  This 
amendment  is  prompted  by  reports 
indicating  that  some  airplanes  have 
been  operated  without  side  vertical 
restraints  installed  on  the  main  cargo 
deck  when  carrying  certain  pallets.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  inadvertent 
movement  of  a  cargo  pallet  during 
flight,  which  could  result  in  an  adverse 
center  of  gravity  condition  and 
consequent  reduced  controllability  of 
the  airplane. 

EFFECTIVE  DATE:  November  24, 1999. 
ADDRESSES:  Information  pertaining  to 
this  amendment  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  G.  Rehrl,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2783; 
fax  (425) 227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Boeing  Model 
757-200PF  series  airplanes  was 
published  in  the  Federal  Register  on 
February  10, 1999  (64  FR  6577).  That 
action  proposed  to  require  revising  the 
Airplane  Weight  &  Balance  (W&B) 
Manual  to  prohibit  operation  of  any 
airplane  without  side  vertical  restraints 
installed  on  the  main  cargo  deck  when 
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carrying  a  particular  pallet.  That  action 
also  proposed  to  provide  for  optional 
terminating  action  for  the  Airplane  W&B 
Manual  revision. 

Comments 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

One  commenter  supports  the 
proposed  rule,  and  another  states  that  it 
has  no  comment. 

Request  for  Extension  of  the 
Compliance  Time 

One  commenter  requests  that  the 
compliance  time  for  the  actions  required 
by  this  proposed  AD  be  extended  to  at 
least  28  months  after  the  airplane 
manufacturer  provides  a  service  bulletin 
to  modify  the  airplanes  to  install  side 
vertical  restraints.  The  commenter  states 
that,  in  12  years  of  operating  with  Type 
n  cargo  pallets,  it  has  never  had  an 
adverse  incident.  The  commenter  states 
that  this  proposed  AD  would  have  an 
enormous  effect  on  its  fleet  because  it 
will  have  to  use  Type  I  cargo  pallets. 
The  commenter  states  that  Type  I  cargo 
pallets  are  not  readily  available  and, 
because  other  operators  with  which  the 
commenter  interacts  do  not  use  Type  I 
cargo  pallets,  it  will  be  difficult  to  use 
the  services  of  Model  757-200PF  series 
airplanes. 

The  FAA  conciu-s  that  the  compliance 
time  can  be  extended  somewhat.  The 
FAA  does  not  intend  for  this  AD  to 
place  undue  hardship  on  the  affected 
operators.  Based  on  the  information 
provided  by  the  commenter,  the  FAA 
now  recognizes  that  a  compliance  time 
of  28  months  would  better  allow 
operators  to  purchase  Type  I  cargo 
pallets  or  make  the  necessary 
modifications  to  airplanes  to  resume  use 
of  Type  n  cargo  pallets,  hi  addition,  a 
compliance  time  of  28  months  is 
identical  to  the  compliance  times  for 
similar  actions  to  correct  similar 
identified  imsafe  conditions  on  other 
transport  category  cargo  airplanes. 
Paragraph  (a)  of  the  final  rule  has  been 
revised  accordingly. 

Request  for  Use  of  Modified  T3rpe  II 
Cargo  Pallets 

One  commenter  requests  that  the 
proposed  AD  be  revised  to  allow  the  use 
of  modified  Type  11  cargo  pallets  that 
meet  the  NAS3610  requirements.  The 
commenter  states  that  the  problem  with 
the  Type  n  cargo  pallets  is  that  they  are 
too  flexible,  but  that  the  pallets  could  be 


manufactured  with  acceptable  rigidity 
characteristics. 

The  FAA  does  not  concur  with  the 
commenter's  request.  While  the  FAA 
accepts  in  principle  that  the  Tjrpe  n 
cargo  pallets  could  be  manufactured 
with  acceptable  rigidity  characteristics, 
the  commenter  has  not  submitted  any 
data  or  configuration  definition  that 
would  allow  their  use.  However,  the 
commenter  may  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  the  provisions  of 
paragraph  (c)  of  this  AD.  The  request 
should  include  sufficient  information 
for  the  FAA  to  evaluate  the  proposal.  No 
change  to  the  rule  is  necessary. 

Request  for  Use  of  a  Tether  Assembly 

One  commenter  requests  that  the 
proposed  AD  be  revised  to  allow  the  use 
of  a  tether  assembly.  The  commenter 
states  that  a  tether  assembly  is  a  device 
that  restricts  the  shifting  of  Type  II  cargo 
pallets  such  that  the  cargo  shift  will  not 
affect  the  airplane's  center  of  gravity. 
The  commenter  states  that  such  an 
assembly  appears  to  be  an  economical 
method  to  allow  continued  operation  of 
the  Model  757-200PF  series  airplane 
with  Type  11  cargo  pallets.  However, 
another  commenter  states  that  it  has 
evaluated  such  a  system  and  concludes 
that,  if  used  improperly,  it  could  result 
in  considerable  damage  to  aircraft 
structure  and  cargo  handling  system 
components. 

The  FAA  does  not  concur  with  the 
first  commenter's  request  to  allow  the 
use  of  a  tether  assembly.  While  the  FAA 
accepts  in  principle  that  a  tether 
assembly  should  adequately  address  the 
identified  imsafe  condition,  the  FAA 
has  concluded  that  it  would  be  prudent 
to  defer  a  decision  until  further 
information  becomes  available.  The  28- 
month  compliance  time  should  allow 
sufficient  time  to  resolve  the  issues 
raised  by  the  second  commenter  prior  to 
implementation  of  the  W&B  Manual 
revision.  Assuming  satisfactory 
resolution,  the  first  commenter  may 
request  approval  for  an  alternative 
method  of  compliance  in  accordance 
with  the  provisions  of  paragraph  (c)  of 
this  AD.  No  change  to  the  rule  is 
necessary. 

Explanation  of  Changes  Made  to 
Proposal 

The  FAA  has  revised  paragraph  (c)  of 
the  final  rule  to  include  instructions  to 
submit  requests  of  approval  for  an 
alternative  method  of  compliance 
through  an  appropriate  Principal 
Maintenance  Inspector.  The  proposed 
rule  only  contained  instructions  to 
submit  requests  through  an  appropriate 
Principal  Operations  Inspector. 


Operators  should  submit  requests  for 
approval  for  an  alternative  method  of 
compliance  for  paragraph  (a)  of  this  AD 
through  their  Principal  Operations 
Inspector,  whereas  requests  for  approval 
for  an  alternative  method  of  compliance 
for  paragraph  (b)  of  this  AD  should  be 
submitted  through  their  Principal 
Maintenance  Inspqptor. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  100 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
90  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accompUsh  the  required  Airplane 
W&B  Manual  revision,  and  that  the 
average  labor  rate  is  $60  per  work  hoiir. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $5,400,  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiue  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26,  1979);  and  (3) 
will  not  have  a  signfficant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
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contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-22-02    Boeing:  Amendment  39-11380. 
Docket  98-NM-338-AD. 

Applicability:  All  Model  757-20OPF  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  inadvertent  movement  of  a 
cargo  pallet  during  flight,  which  could  result 
in  an  adverse  center  of  gravity  condition  and 
consequent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

Manual  Revision 

(a)  Within  28  months  after  the  effective 
date  of  this  AD:  Revise  the  Limitations 
Section  of  the  FAA-approved  Airplane 
Weight  &  Balance  (W&B)  Manual  to  include 
the  following  statement.  This  action  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
into  the  W&B  Manual. 

"Operation  of  any  airplane  without  side 
vertical  restraints  installed  on  the  main  cargo 
deck  when  carrying  any  Type  11  cargo  pallet 
is  prohibited." 

Optional  Corrective  Action 

(b)  Installation  of  side  vertical  restraints  in 
accordance  with  a  method  approved  by  the 


Manager,  Seattle  Aircraft  Certification  Office 
(ACO),  FAA,  Transport  Airplane  Directorate, 
constitutes  terminating  action  for  the 
requirements  of  paragraph  (a)  of  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Operations  Inspector  or  Principal 
Maintenance  Inspector,  as  applicable,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permita 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  This  amendment  becomes  effective  on 
November  24,  1999. 

Issued  in  Renton,  Washington,  on  October 
13,  1999. 
D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  9»-27272  Filed  10-19-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-225-AD;  Amendment 
39-11379;  AD  99-21-33] 

RiN2120-AA64 

Airworthiness  Directives;  Foidcer 
Model  FJ27  Mark  050  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTK)N:  Final  rule;  request  for 
comments. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F.27 
Mark  050  series  airplanes.  This  action 
requires  a  one-time  inspection  to  detect 
improper  installation  of  countersunk 
screws  used  to  attach  the  access  panels 
to  the  bottom  skin  of  the  center  wing; 
and  corrective  action,  if  necessary.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  in  this  AD  are  intended  to 
detect  and  correct  such  improper 
installation,  which  could  result  in 


fatigue  cracking  of  the  bottom  skin  of 
the  center  wing  and  consequent  reduced 
structural  integrity  of  the  airplane. 
DATES:  Effective  November  4, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
4, 1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  19,  1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
225-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Fokker 
Services  B.V.,  P.O.  Box  231,  2150  AE 
Nieuw-Vennep,  The  Netherlands.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington  • 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  The 
Rijksluchtvaartdienst  (RLD),  which  is 
the  airworthiness  authority  for  the 
Netherlands,  notified  the  FAA  that  an 
unsafe  condition  may  exist  on  certain 
Fokker  Model  F.27  Mark  050  series 
airplanes.  The  RLD  advises  that,  on  a 
ntunber  of  airplanes  on  the  production 
line,  the  heads  of  countersunk  screws 
were  found  not  to  seat  properly  in  their 
countersinkings.  The  affected  screws  are 
used  in  the  attachment  of  access  panels 
of  the  bottom  skin  of  the  center  wing. 
Tliis  condition,  if  not  corrected,  could 
result  in  fatigue  cracking  of  the  bottom 
skin  of  the  center  wing  and  consequent 
reduced  structural  integrity  of  the 
airplane. 

Explanation  of  Relevant  Service 
Information 

Fokker  has  issued  Service  Bulletin 
SBF50-57-015,  dated  February  28, 
1996,  which  describes  procedures  for  a 
one-time  detailed  visual  inspection  to 
detect  improper  installation  (excessive 
gap)  of  the  coimterstmk  screws  in  the 
access  covers  of  the  bottom  skin  of  the 
"center  wing. 

Fokker  has  also  issued  Service 
Bulletin  SBF50-57-018,  dated  February 
28, 1996,  which  describes  procedures 


FAA's  Com 
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for  Feaming  of  the  fastener  holes  and  an 
eddy  current  inspection  to  detect  cracks 
in  the  bottom  skin  of  the  center  wing. 
This  service  bulletin  also  describes 
procedures  to  repair  any  cracking  that  is 
found. 

The  RLD  classified  these  service 
bulletins  as  mandatory  and  issued 
Dutch  airworthiness  directive  1996-042 
(A),  dated  April  29, 1996,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  Netherlands. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
^CFR  21.19)  and  the  apphcable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  RLD  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  the 
Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to  detect 
and  correct  improper  installation  of 
countersunk  screws  in  the  attachment  of 
access  panels  of  the  bottom  skin  of  the 
center  wing,  which  could  result  in 
fatigue  cracking  of  the  bottom  skin  and 
consequent  reduced  structural  integrity 
of  the  airplane.  This  AD  requires 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  described 
previously. 

Differences  Between  Rule  and  Service 
Bulletin 

Operators  should  note  that,  although 
Fokker  Service  Bulletin  SBF50-57-018 
specifies  that  the  manufacturer  may  be 
contacted  for  disposition  of  certain 
repair  conditions,  this  AD  would 
require  the  repair  of  those  conditions  to 
be  accomplished  in  accordance  with  a 
method  approved  by  the  FAA. 

Cost  Impact 

None  of  the  airplanes  affected  by  this 
action  are  on  the  U.S.  Register.  All 
airplanes  included  in  the  applicability 
of  this  rule  cvurently  are  operated  by 
non-U.S.  operators  under  foreign 
registry;  therefore,  they  are  not  directly 
affected  by  this  AD  action.  However,  the 
FAA  considers  that  this  rule  is 


necessary  to  ensure  that  the  unsafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  airplanes  are 
imported  and  placed  on  the  U.S. 
Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  futme,  it  would  require 
approximately  6  work  hoiurs  to 
accomplish  the  required  inspection,  at 
an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  this  AD  would  be  $360  per 
airplane. 

Determination  of  Rule's  Effective  Date 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  prior 
notice  and  public  procediu^s  hereon  are 
unnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  'Submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Commimications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conmients, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  follovtring 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-225-AD."  The 


postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regiilations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
vdll  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    (Amended] 

2.  Section  39.13  is  amended  by 
adding  the  foUovdng  new  airworthiness 
directive: 

99-21-33    Fokker  Services  B.V.: 

Amendment  39-11379.  Docket  99-NM- 
225-AD. 

Applicability:  Model  F.27  Mark  050  series 
airplanes,  serial  numbers  20103  through 
20263  inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  p'teied.  or 
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repaired  so  that  the  perfonnance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approved  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  improper  installation 
of  countersunk  screws  in  the  attachment  of 
access  panels  of  the  bottom  skin  of  the  center 
wring,  which  could  result  in  fetigue  cracking 
of  the  bottom  skin  of  the  center  wing  and 
consequent  reduced  structural  integrity  of  the 
airplane,  accomplish  the  following: 

Initial  Inspection 

(a)  Prior  to  the  accumulation  of  24,000  total 
flight  cycles,  perform  a  one-time  detailed 
visual  inspection  to  detect  improper 
installation  (excessive  gap)  of  the 
countersunk  screws  used  to  attach  the  access 
panels  to  the  bottom  skin  of  the  center  wing, 
in  accordance  with  the  Accomplishment 
Instructions  of  Fokker  Service  Bulletin 
SBF50-57-015,  dated  February  28, 1996. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  detined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Inspection  and  Corrective  Action 

(b)  If  any  improper  installation  (excessive 
gap)  is  found  during  the  inspection  required 
by  paragrapih  (a)  of  this  AD:  Prior  to  the 
accumulation  of  24,000  total  flight  cycles, 
ream  the  fastener  holes  in  the  rabbet  of  the 
bottom  skin  of  the  center  wing  and  perform 
an  eddy  current  inspection  for  cracking  of  the 
fastener  holes  in  accordance  with  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  SBF50-57-018,  dated 
February  28. 1996. 

RqMdr 

(1)  For  any  fastener  hole  for  which  no 
crack  is  found  during  the  eddy  current 
inspection:  Prior  to  further  flight;  accomplish 
corrective  actions  for  the  fastener  hole,  in 
accordance  with  Step  C.  of  Repair  Scheme 
No.  1  of  Fokker  Service  Bulletin  SBF50-57- 
018,  dated  February  28, 1996. 

(2)  For  any  fastener  hole  for  which  a  crack 
is  found  during  the  eddy  current  inspection: 
Prior  to  further  flight;  repair  and  re-inspect 
the  fastener  hole,  in  accordance  with  Steps 
A.  and  B.  of  Repair  Scheme  No.  1  of  Fokker 
Service  Bulletin  SBF50-57-018,  dated 
February  28, 1996.  For  any  crack  that  is 
outside  the  limits  specified  in  the  service 
bulletin,  prior  to  further  flight,' repair  in 
accordance  with  a  method  approved  by 
either  the  Manager,  International  Branch. 


ANM-116,  FAA,  Transport  Airplane 
Directorate;  or  the  Rijksluchtvaartdienst 
(RLD)  (or  its  delegated  agent).  For  a  repair 
method  to  be  approved  by  the  Manager, 
International  Branch,  ANM-116,  as  required 
by  this  paragraph,  the  Manager's  approval 
letter  must  specifically  reference  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  x>f  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  Except  as  provided  by  paragraph  (b)(2) 
of  this  AD,  the  actions  shall  be  done  in 
accordance  with  Fokker  Service  Bulletin 
SBF50-57-015,  dated  February  28, 1996.  and 
Fokker  Service  Bulletin  SBF5(>-57-018. 
dated  February  28, 1996.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Fokker  Services  B.V.,  P.O. 
Box  231,  2150  AE  Nieuw-Vennep,  The 
Netherlands.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW..  suite  700,  Washington, 
DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directive  1996-042 
(A),  dated  April  29, 1996. 

(f)  This  amendment  becomes  effective  on 
November  4, 1999. 

Issued  in  Renton,  Washington,  on  October 
8, 1999. 
D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  99-26933  Filed  l(^-19-99;  8:45  am] 
BIUINQ  CODE  4«1fr-19-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  ge-Niyi-340-AD;  Amendment 
39-11378;  AD  9»-21-32] 

RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-90-30  Series 
Airplanes 

AGENCY:  Federal  Aviatipn 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  MD-90-30  series 
airplanes,  that  requires  a  one-time 
inspection  to  measure  clearance  and 
detect  interference  between  the  elevator 
cable  pulley  and  the  shroud  frame  of  the 
ventral  stairway,  and  modification  of 
the  shroud  frame  of  the  ventral  stairway. 
This  amendment  is  prompted  by  reports 
of  pitch  oscillation  of  several  Model 
MD-90-30  series  airplanes.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  interference  between  the 
elevator  cable  pulley  and  the  shroud 
frame  of  the  ventral  stairway,  which 
could  result  in  pitch  oscillation  of  the 
airplane,  and  consequent  damage  to  the 
elevator  cable  pulley  and  reduced 
controllability  of  the  airplane. 
DATES:  Effective  November  24, 1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
24, 1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  The  Boeing  Company,  Douglas 
Products  Division,  3855  L^kewood 
Boulevard,  Long  Beach.  California 
90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue,  SW.. 
Renton.  Washington;  or  at  the  FAA. 
Transport  Airplane  Directorate.  Los 
Angeles  Aircraft  Certification  Office. 
3960  Paramoimt  Boulevard.  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Mowery,  Aerospace  Engineer,  Airframe 
Branch,  ANM-120L,  FAA.  Transport 
Airplane  Directorate.  Los  Angeles 
Aircraft  Certification  Office.  3960 


Paramount 
California  ? 

627-5322;  i 
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Paramount  Boulevard,  Lakewood, 
California  90712-4137;  telephone  (562) 
627-5322;  fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  MD-90-30  series 
airplanes  was  published  in  the  Federal 
Register  on  February  9, 1999  (64  FR 
6259).  That  action  proposed  to  require 
a  one-time  inspection  to  measure 
clearance  and  detect  interference 
between  the  elevator  cable  pulley  and 
the  shroud  frame  of  the  ventral  stairway, 
and  modification  of  the  shroud  frame  of 
the  ventral  stairway. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  of  the  Proposal 

Several  commenters  support  the 
proposed  rule. 

Request  to  Shorten  Compliance  Time 

One  commenter  requests  that  the 
proposed  12-month  compliance  time  for 
accomplishment  of  the  inspection 
specified  in  paragraph  (a)  of  the 
proposed  AD  be  shortened  to  90  days. 
The  commenter  asserts  that  the 
proposed  compliance  time  is  too  long  in 
consideration  of  the  flight  critical  nature 
of  the  unsafe  condition.  Based  on  the 
proposed  compliance  time, 
administrative  procedure  time  to 
publish  the  final  rule,  and  a  possible 
"delayed"  effective  date,  the  commenter 
states  that  it  could  be  3  years  or  more 
before  an  operator  must  correct  this 
unsafe  condition,  which  is  an 
imacceptable  amoimt  of  time. 

The  FAA  does  not  concur.  In 
developing  an  appropriate  compliance 
time,  the  FAA  considered  the  safety 
implications,  parts  availability,  and 
normal  maintenance  schedules  for 
timely  accomplishment  of  the 
inspection.  Further,  the  proposed 
compliance  time  was  arrived  at  with 
operator,  manufactiirer,  and  FAA 
conciuxence.  In  consideration  of  all  of 
these  factors,  the  FAA  determined  that 
the  compliance  time,  as  proposed, 
represents  an  appropriate  interval  in 
which  the  inspection  can  be 
accomplished  in  a  timely  manner 
within  the  fleet  and  still  maintain  an 
adequate  level  of  safety.  Operators  are 
always  permitted  to  accomplish  the 
requirements  of  an  AD  at  a  time  earlier 
than  that  specified  as  the  compliance 
time;  therefore,  if  an  operator  elects  to 


accomplish  the  inspection  prior  to  12 
months  after  the  effective  date  of  this 
AD,  it  is  that  operator's  prerogative  to 
do  so.  If  additional  data  are  presented 
that  would  justify  a  shorter  compliance 
time,  the  FAA  may  consider  fmther 
rulemaking  on  this  issue. 

Request  to  Shorten  the  Efifective  Date 

One  commenter  requests  that  the 
maximum  time  fi-om  issuance  to  the 
effective  date  be  no  more  than  30  days. 
The  commenter  suggests  that  the 
proposed  compliance  time  may  be 
uimecessarily  extended  by  adding  in  the 
administrative  procedures  time  to 
publish  the  final  rule  in  the  Federal 
Register. 

The  FAA  does  not  concur  with  the 
commenter's  request.  The 
Administrative  Procedure  Act  (APA) 
requires  that  Federal  agencies  provide  at 
least  30  days  after  publication  of  a  final 
rule  in  the  Federal  Register  before     - 
making  it  effective,  unless  "good  cause" 
can  be  foimd  not  to  do  so.  Under  the 
APA,  the  basis  for  this  finding  is  similar 
to  the  basis  for  a  finding  of  good  cause 
to  dispense  with  notice  and  comment 
procedures  in  issuing  rules.  In  the  case 
of  certain  AD's,  the  nature  of  the  action 
may  be  of  such  urgency  that  for  the  FAA 
to  take  any  additional  time  to  provide 
notice  and  opportunity  for  prior  public 
comment  would  be  impracticable;  in 
those  cases,  the  FAA  finds  good  cause 
for  making  the  rule  effective  in  less  than 
30  days.  In  the  case  of  this  AD  action, 
however,  the  FAA  did  not  consider  that 
the  addressed  unsafe  condition  was  of 
such  a  critical  natiue  that  time  could 
not  be  afforded  for  notice  and  the 
opportimity  for  the  public  to  comment  - 
on  the  rule.  It  follows  then,  that  there  is 
no  basis  for  finding  good  cause  for 
making  this  rule  effective  in  less  than  30 
days.  For  domestic  final  rules  following 
notice,  the  FAA  assigns  an  effective  date 
of  35  days  after  publication. 

Explanation  of  Change  Made  to 
Proposal 

The  FAA  has  clarified  the  inspection 
requirement  contained  in  the  proposed 
AD.  Whereas  the  proposal  specified  a 
visual  inspection,  the  FAA  has  revised 
this  final  rule  to  clarify  that  its  intent  is 
to  require  a  general  visual  inspection. 
Additionally,  a  note  has  been  added  to 
the  final  rule  to  define  that  inspection. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed  with 
the  change  previously  described.  The 
FAA  has  determined  that  this  change 


will  neither  increase  the  economic 
burden  on  any  operator  nor  increase  the 
scope  of  the  AD. 

Cost  Impact 

There  are  approximately  58  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  58 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD. 

It  will  take  approximately  1  work 
horn  per  airplane  to  accomplish  the 
required  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figiu-es,  the  cost  impact  of  the 
inspection  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $3,480,  or 
$60  per  airplane. 

It  will  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
required  modification,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Reqiiired  parts  will  be  provided  by  the 
manufactiirer  at  no  cost  to  the  operators. 
Based  on  these  figiues,  the  cost  impact 
of  the  modification  required  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$6,960,  or  $120  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  fut\u«  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 
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List  of  Sub|ect8  in  14  CFR  part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-21-32    McDonnell  Douglas:  Amendment 
39-11378.  Docket  98-NM-340-AD. 

Applicability:  Model  MD-90-30  series 
airplanes,  as  listed  in  McDonnell  Douglas 
Service  Bulletin  No.  MD90-27-026,  dated 
September  30, 1998;  certificated  in  any 
category. 

NotB  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  interference  between  the 
elevator  cable  pulley  and  the  shroud  hame  of 
the  ventral  stairway,  which  could  result  in 
pitch  oscillation  of  the  airplane,  and 
consequent  damage  to  the  elevator  cable 
pulley  and  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

Inspection 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  perform  a  one-time  general 
visual  inspection  to  measiu«  clearance  and 
detect  interference  between  the  elevator  cable 
pulley  and  the  shroud  frame  of  the  ventral 
stairway  in  accordance  with  Phase  1  of 
McDonnell  Douglas  Service  Bulletin  No. 
MD90-27-026,  dated  September  30. 1998. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 


available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

(1)  If  clearance  is  greater  than  or  equal  to 
0.5  inch,  and  if  no  interference  is  detected: 
Within  18  months  after  performing  the 
inspection,  accomplish  the  requirements  of 
paragraph  (b)  of  this  AD. 

(2)  If  clearance  is  less  than  0.5  inch,  or  if 
any  interference  is  detected:  Prior  to  further 
flight,  accomplish  the  requirements  of 
paragraph  (b)  of  this  AD. 

Modification 

(b)  Modify  the  shroud  frame  of  the  ventral 
stairway  in  accordance  with  Phase  2  of 
McDonnell  Douglas  Service  Bulletin  No. 
MD9O-27-026,  dated  September  30, 1998. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  inspection  and  modification  shall 
be  done  in  accordance  with  McDonnell 
Douglas  Service  Bulletin  No.  MD90-27-026, 
dated  September  30, 1998.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  5S2(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  The 
Boeing  Company,  Douglas  Products  Division, 
3855  Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Technical 
Publications  Business  Administration,  Dept. 
C1-L51  (2-60).  Copies  may  be  inspected  at 
the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Ronton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(f)  This  amendment  becomes  effective  on 
November  24, 1999. 


Issued  in  Ronton,  Washington,  on  October 
8, 1999. 
D.L.  Riggin, 

Acting  Manager,  Ttansport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-26934  Filed  10-19-99;  8:45  am] 
anxiNG  cooE  4aio-i»-u 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-244-AD;  Amendment 
39-11377;  AD  99-21-31] 

RIN  2120-AA64 

Airworthiness  Dlrecthras;  Saab  Model 
SAAB  SF340A  and  SAAB  340B  Sarias 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Saab  Model  SAAB 
SF340A  and  SAAB  340B  series 
airplanes,  that  requires  removing  the 
control  quadrant,  securing  the  power 
lever  cam  screws  with  Loctite,  and 
reinstalling  the  control  quadrant.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  the  cam  screws  of  the  engine 
power  levers  from  backing  out  and 
interfering  with  the  movement  of  the 
engine  power  levers,  which  could  result 
in  limited  engine  power,  and 
consequent  reduced  controllability  of 
the  airplane. 

DATES:  Effective  November  24, 1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
24, 1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
bom  Saab  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88,  Linkoping, 
Sweden.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Ronton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 


screws,  anc 
the  screws 
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Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regiilations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Saab  Model 
SAAB  SF340A  and  SAAB  340B  series 
airplanes  was  published  in  the  Federal 
Register  on  October  27, 1998  (63  FR 
57260).  That  action  proposed  to  require 
removing  the  control  quadrant,  securing 
the  power  lever  cam  screws  with 
Loctite,  and  reinstalling  the  control 
quadrant. 

Conmieiits 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  To  IW^thdraw  Proposed  AD 

One  comments  states  that  the 
proposed  action  (i.e.,  removal  of  all 
control  quadrants  to  put  Loctite  on  the 
"screws)  is  not  warranted  for  the 
following  reasons: 

1.  The  proposed  rule  is  based  on  two 
events  that  occurred  at  a  single  operator. 
Investigation  of  these  events  showed 
that  the  migrated  screw  was  an  incorrect 
part  niunber  from  the  flight  idle  stop 
assembly.  The  commenter  notes  that  no 
other  operators  have  reported  this 
proUem,  which  indicates  that  the 
installation  was  an  error  in  the  field, 
and  not  a  problem  introduced  during 
the  modification  of  the  control  quadrant 
by  its  vendor  (Adams-Rite).  The 
commenter  also  states  that  an  audit  of 
related  inventory,  kits,  and  items  in 
stock  at  the  control  quadrant  vendor 
found  no  screws  with  incorrect  part 
numbers,  which  further  indicates  that 
the  problem  was  caused  by  a  field 
installation  error  of  the  flight  idle  stop 
modification  kit. 

2.  The  commenter  states  that  a  check 
of  it's  spare  throttle  quadrants  shows 
that  the  correct  screws  have  been 
installed  wdthin.the  flight  idle  stop 
assembly  and  are  installed  tightly.  There 
is  no  indication  that  these  screws  can 
migrate,  or  "back  out"  of  place. 

3.  Given  the  amount  of  time  and 
hours  accrued  since  installation  of  the 
flight  idle  stop,  the  commenter  states 
that  any  screws  susceptible  to  such 
migration  should  already  have  shown 
signs  of  movement.  The  commenter 
fiuther  notes  that  a  much  simpler 
inspection  would  be  to  use  a  strong  light 
and  look  through  the  power  lever  slot  in 
the  control  quadrant  to  examine  the 
screws,  and  only  remove  the  quadrant  if 
the  screws  show  signs  of  looseness.  An 


inspection  interval  of  200  flight  hours 
would  be  sufficient  until  the  quadrant 
was  removed  for  other  causes,  which 
would  allow  accomplishment  of  the 
service  bulletin  (i.e.,  Saab  Service 
Bulletin  340-76-042,  dated  May  28, 
1998,  including  Attachments  1,  2,  and  3, 
all  dated  May  1, 1998,  was  cited  as  the 
appropriate  source  of  service 
information  in  this  NPRM)  at  that  time. 

4.  A  test  conducted  at  the  control 
quadrant  vendor  showed  that,  in  the 
worst-case,  interference  with  the  power 
levers  caused  by  any  migration  of  loose 
screws  could  be  overcome  by  the  flight 
crew  using  an  additional  8  lbs  of  force. 
Therefore,  the  crew  would  not  lose 
control  of  engine  power. 

The  FAA  does  not  concur  with  the 
commenter's  statement  that  the 
proposed  AD  is  not  warranted.  The  FAA 
has  determined  that  the  actions  required 
by  this  AD  are  appropriate  forthe 
reasons  described  below. 

Although  the  commenter  states  that  a 
single  operator  incorrectly  installed  the 
migrated  screws,  installation  of  any 
screws  in  the  area  afiected  by  this  AD 
would  not  have  been  accomplished  by 
any  operator,  only  by  the  vendor  of  the 
control  quadrant 

Additionally,  the  FAA  has  been 
advised  that  the  two  control  quadrants 
that  have  had  the  problem  were 
manufactiired  in  different  batches  with 
a  long  period  of  time  in  between. 

The  resiUts  of  the  audit  at  the  control 
quadrant  vendor  do  not  adequately 
explain  why  incorrect  screws  were 
installed  during  manufecture  of  these 
two  quadrants.  Therefore,  the  FAA  has 
detomined  that  it  is  necessary  to 
accomplish  an  inspection  and 
modification  of  all  quadrants. 

The  FAA  also  disagrees  with  the 
commenter's  statement  that  it  has 
determined  that  correct  screws  are 
installed  inside  its  spare  quadrants. 
Further  discussions  with  Luftfartsverket 
(LFV),  which  is  the  airworthiness 
authority  for  Sweden,  and  Saab  have 
revealed  that  it  is  not  possible  for 
operators  to  adequately  check  the 
installation  of  the  correct  screw  length 
without  disassembling  the  control 
quadrant.  Fiuther,  such  disassembly  is 
only  to  be  accomplished  by  the 
quadrant  vendor. 

The  FAA  also  disagrees  that  the 
screws  should  already  have  migrated,  or 
that  they  can  be  checked  periodically 
for  looseness.  It  may  be  possible  for  the 
screws  to  remain  in  place  for  some  time 
due  to  friction  below  the  head  of  the 
screw,  and  then  suddenly  become  loose 
due  to  vibration.  It  is  not  possible  to 
predict  how  quickly  or  when  such  an 
event  would  occur.  A  periodic 
inspection  such  as  the  commenter 


suggests  would  not  adequately  prevent 
the  possibility  of  a  sudden  restriction  of 
power  lever  movement. 

Although  the  FAA  does  not  disagree 
with  the  results  of  the  test  showing  that 
8  lbs.  of  force  would  overcome 
restriction  of  the  power  levers,  the  FAA 
does  not  concur  that  such  action  on  the 
part  of  the  flight  crew  is  appropriate. 
Since  the  fli^t  crew  would  not  be 
aware  of  the  cause  of  the  sudden 
binding  in  the  power  levers,  they  would 
not  reasonably  be  expected  to  know 
what  action  to  take,  how  much  force  to 
apply,  and  when  to  stop  applying  the 
extra  force. 

Request  for  Revision  of  Cost  Impact 
Inhumation 

One  commenter  requests  that  the  FAA 
remove  the  sentence  that  reads 
"required  parts  would  be  supplied  by 
the  manufacturer  at  no  cost  to  the 
operators"  from  the  Cost  Impact  section 
of  the  proposed  AD.  The  commenter 
notes  diat  no  parts  are  necessary  to 
accomplish  the  modification,  only 
consumables  (i.e.,  Loctite  and  Loctite 
primer). 

The  FAA  concurs  with  the 
commentOT's  request.  The  cost  impact 
information,  below,  has  been  revised 
accordingly. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  with  the  change 
described  previously.  The  FAA  has 
determined  that  this  change  will  neidier 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

CostInq>act 

The  FAA  estimates  that  283  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  9 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated  ' 
to  be  $152,820,  or  $540  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assmnptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
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on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Sttb|ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

f  39.1 3    [Amenctod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

•9-21-31  SAAB  AIRCRAFT  AB: 

Amendment  39-11377.  Docket  98-NM- 

244- AD. 
Applicability:  Model  SAAB  SF340A  and 
SAAB  340B  series  airplanes,  as  listed  in  Saab 
Service  Bulletin  340-76-042.  dated  May  28. 
1998,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
IdentiHed  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 


been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  cam  screws  of  the  engine 
power  levers  from  backing  out  and 
interfering  with  the  movement  of  the  engine 
power  levers,  which  could  result  in  limited 
engine  power,  and  consequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  Within  1,200  flight  hours  or  6  months 
after  the  effective  date  of  this  AD,  whichever 
occurs  first,  remove  the  control  quadrant, 
secure  the  power  lever  cam  screws  with 
Loctite,  and  reinstall  the  control  quadrant,  in 
accordance  with  Saab  Service  Bulletin  340- 
76-042,  dated  May  28, 1998,  including 
Attachments  1,2,  and  3,  all  dated  May  1, 
1998. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  any 
control  quadrant  unit  having  part  number  (P/ 
N)  53082,  53162,  or  53170,  unless  the  control 
quadrant  unit  has  been  modified  in 
accordance  with  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  b« 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Saab  Service  Bulletin  340-76-042, 
dated  May  28. 1998,  including  Attachment  1, 
dated  May  1, 1998,  Attachment  2,  dated  May 
1, 1998,  and  Attachment  3,  dated  May  1, 
1998,  which  contains  the  following  list  of 
effective  pages: 


Page 
Nos. 

Revision  level 
shown  on  page 

Date  shown  on 
page 

1-4 

Original 

May  28.  1998. 

Attachment  1 

1-4  Original May  1.  1998. 

Attachment  2 

1-4 Original May  1, 1998. 

Attachment  3 

1-4 Original May  1, 1998. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal" 


Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Saab  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88,  Linkoping, 
Sweden.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  3."  The  subject  of  this  AD  is  addressed 
in  Swedish  airworthiness  directive  1-128, 
dated  May  29, 1998. 

(f)  This  amendment  becomes  effective  on 
November  24, 1999. 

Issued  in  Renton,  Washington,  on  October 
8, 1999. 
D.L.  Riggin, 

Acting  Manager,  Tmnsport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  99-26935  Filed  10-19-99;  8:45  am] 

BIUJNG  COOE  4aifr-1»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  99-ACE-38] 

Amendment  to  Class  E  Airspace; 
Lyons,  KS 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACnON:  Direct  final  rule;  confirmation  of 
effective  date. 

StJMMARY:  This  docimient  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Lyons,  KS. 

DATES:  The  direct  final  rule  published  at 
64  FR  44398  is  effective  on  0901  UTC, 
November  4, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  Missouri  64106; 
telephone:  (816)  426-3408. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  August  16, 1999  (64  FR 
44398).  The  FAA  uses  the  direct  final 
rulemaking  procediu«  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  nde 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
November  4, 1999.  No  adverse 
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comments  were  received,  and  thus  this 
notice  confirms  that  this  direct  final  rule 
will  become  effective  on  that  date. 

Issued  in  Kansas  City,  MO  on  October  1, 
1999. 

Richard  L.  Day 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

IFR  Doc.  99-27286  Filed  10-19-99;  8:45  am) 

BtLUNG  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspac*  Docket  No.  99-ACE-37] 

Amendment  to  Class  E  Airspace;  Ava, 
MO 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Ava,  MO. 

DATES:  The  direct  final  rule  published  at 
64  FR  44397  is  effective  on  0901  UTC, 
November  4, 1999. 

FOR  FURTHER  INFORMATKSN  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-52DC,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  Missouri  64106; 
telephone:  (816)  426-3408. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  August  16, 1999  (64  FR 
44397).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
November  4, 1999.  No  adverse 
comments  were  received,  and  thus  this 
notice  confirms  that  this  direct  final  rule 
will  become  effective  on  that  date. 

Issued  in  Kansas  City,  MO,  on  October  1, 
1999. 

Richard  L.  Day 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 
[FR  Doc.  99-27287  Filed  10-19-99;  8:45  am] 
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OFHCE  OF  THE  TRADE 
REPRESENTATIVE 

15  CFR  Part  2014 

Implementation  of  the  Temporaty 
Tariff-Rate  Quota  for  Imports  of  Lamb 
Meat 

agency:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  This  rule  provides  for  the 
establishment  of  an  export  certificate 
procedure  to  assist  in  the  orderly 
marketing  of  lamb  meat  imports  from 
countries  provided  a  specific  import 
allocation  under  the  temporary  tariff- 
rate  quota  that  the  President  has 
imposed  on  those  products. 
DATES:  Interim  rule  effective  on  October 
20, 1999.  Comments  must  be  received 
on  or  before  December  20, 1999. 
ADDRESSES:  Comments  may  be  sent  to 
Teresa  Howes,  Director  for  Asian 
Agricultiu-al  Affairs,  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street  NW,  Washington,  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  Howes,  Director  for  Asian 
Agricultural  Afiiairs,  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street.  NW,  Washington,  DC  20508; 
telephone:  (202)  395-6127. 
SUPPLEMENTARY  INFORMATION:  On  July  7, 
1999,  the  President  issued  Proclamation 
7208  (64  FR  37387)  (July  9, 1999), 
which  established  a  temporary  tariff-rate 
quota  ("TRQ")  and  increased  duties, 
effective  July  22, 1999,  on  lamb  meat 
imports  to  facilitate  the  domestic 
industry's  adjustment  to  import 
competition.  In  order  to  provide  for  the 
efficient  and  fair  administration  of  the 
TRQ,  on  July  30,  1999,  the  President 
issued  Proclamation  7214  (64  FR  42265) 
(Aug.  4, 1999),  which  delegated  to  the 
United  States  Trade  Representative 
("USTR")  auUiority  to  administer  the 
TRQ. 

To  provide  for  the  efficient  and  fair 
administration  of  the  TRQ,  USTR  is 
establishing  a  procedure  under  which 
coimtries  that  have  been  allotted  an  in- 
quota  allocation  imder  the  TRQ  may  use 
a  system  of  export  certificates  to  ensiJire 
that  only  those  of  its  lamb  meat  exports 
specifically  designated  for  the  United 
States  market  are  counted  against  the 
country's  in-quota  allocation. 

Under  the  interim  rule,  a  coimtry  that 
was  provided  a  specific  in-quota 
allocation  imder  the  TRQ  may  elect  to 
have  the  United  States  Customs  Service 
("U.S.  Customs")  determine  which  lamb 
meat  imports  are  to  be  counted  against 
the  country's  in-quota  allocation,  and 


thus  be  assessed  the  lower  rate  of  duty 
applicable  to  in-quota  imports,  based  on 
whether  the  country  has  issued  (or 
authorized  issuance  of)  an  export 
certificate  for  that  lamb  meat.  Two 
countries,  Australia  and  New  Zealand, 
were  provided  specific  in-quota 
allocations  under  the  TRQ.  Both 
governments  have  requested  USTR  to 
establish  an  export  certificate  procedure 
to  assist  in  the  orderly  markethig  of 
their  lamb  meat  exports  to  the  United 
States  while  the  TRQ  is  in  effect. 

A  country  wishing  to  avail  itself  of  the 
export  certificate  procedure  must  notify 
USTR,  and  provide  the  necessary 
supporting  information.  Australia  and 
New  Zealand  have  provided  the 
requisite  supporting  information,  and 
USTR  hereby  determines  that  both 
countries  are  "participating  coimtries" 
under  the  export  certificate  procediu^. 
USTR  intends  to  publish  a  notice  in  the 
Federal  Register  if  Australia  or  New 
Zealand  ceases  to  be  a  participating 
country. 

U.S.  Customs  will  ensure  that  no 
imports  of  lamb  meat  from  a 
participating  covmtry  are  counted 
against  the  participating  country's  in- 
quota  allocation  unless  the  importer 
declares  that  there  is  a  valid  export 
certificate  for  that  lamb  meat.  In  the 
absence  of  such  a  declaration,  such 
imports  will  be  not  be  eligible  for  the  in- 
quota  rate  of  duty. 

U.S.  Customs  will  separately  issue 
regiUations  governing  its 
implementation  of  this  rule. 

Comments 

Before  adopting  this  interim 
regulation  as  a  final  rule,  consideration 
will  be  given  to  any  written  comments 
that  are  timely  submitted  to  USTR,  Each 
person  submitting  a  comment  should 
include  his  or  her  name  and  address, 
and  give  reasons  for  any 
recommendation.  After  the  comment 
period  closes,  USTR  will  publish  in  the 
Federal  Register  a  final  rule  on  this 
subject,  together  with  a  discussion  of 
comments  received  and  any 
amendments  made  to  the  interim  rule  as 
a  result  of  the  comments. 

To  simplify  the  processing  and 
consideration  of  comments,  commenters 
are  encouraged  to  submit  documents  in 
electronic  form  accompanied  by  an 
original  and  one  paper  copy.  All 
dociunents  submitted  in  electronic  form 
should  be  on  DOS  formatted  3.5" 
diskettes,  and  should  be  prepared  in 
either  WordPerfect  format  or  a  format 
that  the  WordPerfect  program  can 
convert  and  import  into  WordPerfect. 
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The  Regulatory  Flexibility  Act  and 
Executive  Order  12866 

Pursuant  to  the  provisions  of  5  U.S.C. 
553  (a),  public  notice  is  inapplicable  to 
this  interim  rule  because  it  is  within  the 
foreign  affairs  function  of  the  United 
States.  Also,  for  the  above  reason,  there 
is  no  need  for  a  delayed  effective  date 
under  5  U.S.C.  553((i).  No  regulatory 
flexibility  analysis  is  required  for  this 
rule  since  neither  5  U.S.C.  553  nor  any 
other  provision  of  law  requires 
publication  of  a  general  notice  of 
proposed  rulemaking  with  respect  to 
this  rule.  Because  no  notice  of  proposed 
rulemaking  is  required  for  interim 
regulations,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  do  not  apply;  and  because  this 
docimient  involves  a  foreign  affairs 
function  of  the  United  States  and 
implements  an  international  agreement, 
it  is  not  subject  to  the  provisions  of  E.O. 
12866. 

List  of  Subjects  in  15  CFR  Part  2014 

Export  certificates.  Imports,  Lamb 
meat.  Tariff-rate  quotas. 

For  the  reasons  set  out  in  the 
"Supplementary  Information"  section  of 
this  notice,  15  CFR  is  amended  by 
adding  the  following  new  part  2014  to 
read  as  follows: 

PART  2014— IMPLEMENTATION  OF 
TARIFF-RATE  QUOTA  FOR  IMPORTS 
OF  LAMB  MEAT 

2014.1  Purpose. 

2014.2  Definitions. 

2014.3  Export  certificates. 
Authority:  Proclamation  Numbers  7208 

and  7214: 19  U.S.C.  2253  (g) 

12014.1    PurpOM. 

The  ptirpose  of  this  part  is  to  provide 
for  the  implementation  of  the  tariff-rate 
quota  for  imports  of  lamb  meat 
established  in  Proclamation  7208  (64  FR 
37397)  (July  9, 1999)  and  modified  in 
Proclamation  7214  (64  FR  42265)  (Aug. 
4, 1999).  In  particular,  this  part  provides 
for  the  administration  of  export 
certificates  where  a  country  that  has  an 
allocation  of  the  in-quota  quantity  under 
the  tariff-rate  quota  has  chosen  to  use 
export  certificates. 

f2014^    Definitions. 

Unless  the  context  otherwise  requires, 
for  the  purpose  of  this  subpart,  the 
following  terms  shall  have  the  meanings 
assigned  below. 

(a)  Lamb  meat  means  fresh,  chilled,  or 
frozen  lamb  meat,  provided  for  in 
subheadings  0204.10.00,  0204.22.20, 
0204.23.20,  0204.30.00,  0204.42.20,  and 
0204.43.20  of  the  HTS.. 


(b)  In-quota  lamb  meat  means  lamb 
meat  that  is  entered  under  the  in-quota 
rate  of  duty. 

(c)  Participating  country  means  any 
coimtry  to  which  an  allocation  of  a 
particular  quantity  of  lamb  meat  has 
been  assigned  imder  Proclamation  7208 
that  USTR  has  determined  is,  and  has 
notified  to  the  United  States  Customs 
Service  as  being,  eligible  to  use  export 
certificates. 

(d)  Enter  or  Entered  means  to  enter  or 
withdraw  from  warehouse  for 
consumption. 

(e)  HTS  means  the  Harmonized  Tariff 
Schedule  of  the  United  States. 

(f)  USTR  means  the  United  States 
Trade  Representative  or  the  designee  of 
the  United  States  Trade  Representative. 

§2014.3    Export  certificates. 

(a)  In-quota  lamb  meat  may  only  be 
entered  as  a  product  of  a  participating 
country  if  the  United  States  importer 
makes  a  declaration  to  the  United  States 
Customs  Service,  in  the  form  and 
manner  determined  by  the  United  States 
Customs  Service,  that  a  valid  export 
certificate  is  in  effect  with  respect  to 
that  lamb  meat  product. 

(b)  To  be  valid,  an  export  certificate 
shall: 

(1)  Be  issued  by  or  under  the 
supervision  of  the  government  of  the 
participating  country; 

(2)  Specify  the  name  of  the  exporter? 
the  product  description  and  quantity, 
and  the  calendar  year  for  which  the 
export  certificate  is  in  effect; 

(3)  Be  distinct  and  imiquely 
identifiable;  and 

(4)  Be  used  in  the  calendar  year  for 
which  it  is  in  effect. 

Robert  T.  Novick, 

General  Counsel,  Office  of  the  United  States 

Trade  Representative. 

[FR  Doc.  99-27426  Filed  10-18-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  232, 239, 249, 259, 289 
and  274 

[RelMse  Nos.  33-7^2;  34-^1986;  35- 
27081;  39-2376;  IC-24075] 

RIN  3235-AG96 

Adoption  Of  Updated  EDGAR  RIar 
Manual 

AGENCY:  Securities  and  Exchange 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission  is  adopting 
an  updated  edition  of  the  EDGAR  Filer 


Manual  and  is  providing  for  its 
incorporation  by  reference  into  the  Code 
of  Federal  Regulations.  The  Commission 
is  also  amending  Form  ID,  the  Uniform 
Application  for  Access  Codes  to  File  on 
EDGAR. 

EFFECTIVE  DATE:  October  18, 1999.  The 
new  edition  of  the  EDGAR  Filer  Manual 
(Release  6.6)  will  be  effective  on 
October  18, 1999.  The  incorporation  by 
reference  of  the  EDGAR  Filer  Manual  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  October  18, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  In 
the  Office  of  Information  Technology, 
Michael  E.  Bartell  at  (202)  942-8800;  for 
questions  concerning  investment 
company  filings,  Ruth  Armfield 
Sanders,  Senior  Special  Coimsel, 
Division  of  Investment  Management,  at 
(202)  942-0978;  and  for  questions 
concerning  Corporation  Finance 
company  filings,  Herbert  Scholl  at  (202) 
942-2930. 

SUPPI^MENTARY  INFORMATION:  Today  we 
are  adopting  an  updated  EDGAR  Filer 
Manual  ("Filer  Manual"),  which 
describes  the  technical  formatting 
requirements  for  the  preparation  and 
submission  of  electronic  filings  through 
the  Electronic  Data  Gathering,  Analysis, 
and  Retrieval  (EDGAR)  system.'  Filers 
must  comply  with  the  provisions  of  the 
Filer  Manual  in  order  to  assure  the 
timely  acceptance  and  processing  of 
filings  made  in  electronic  format.^  Filers 
should  consult  the  Filer  Manual  in 
conjxmction  vdth  our  rules  governing 
mandated  electronic  filing  when 
preparing  doctmients  for  electronic 
submission.  3 

The  purpose  of  this  new  version  of 
EDGAR  and  the  Filer  Manual  (Release 
6.6)  is  to  incorporate  changes  resulting 


'  We  orginally  adopted  the  Filer  Manual  on  April 
1, 1993,  witli  an  effective  date  of  April  26, 1993. 
Release  No.  33-6986  (Apr.  1, 1993)  (58  FR  18638). 
We  implemented  the  most  recent  update  to  the  Filer 
Manual  on  )une  28, 1999.  See  Release  No.  33-7685 
(May  17, 1999)  [64  FR  27897). 

2  See  Rule  301  of  Regulation  S-T  (17  CFR 
232.301). 

^  See  Release  Nos.  33-6977  (Feb.  23, 1993)  (58  FR 
14628),  IC-19284  (Feb.  23,  1993)  (58  FR  14848),  35- 
25746  (Feb.  23,  1993)  (58  FR  14999),  and  33-6980 
(Feb.  23.  1993)  (58  FR  15009)  in  which  we 
comprehensively  discuss  the  rules  we  adopted  to 
govern  mandated  electronic  filing.  See  also  Release 
No.  33-7122  (Dec.  19,  1994)  (59  FR  67752),  in 
which  we  made  the  EDGAR  rules  final  and 
applicable  to  all  domestic  registrants;  Release  No. 
33-7427  duly  1,  1997)  [62  FR  36450),  in  which  we 
adopted  minor  amendments  to  the  EDGAR  rules; 
Release  No.  33-7472  (Oct.  24,  1997)  [62  FR  58647), 
in  which  we  announced  that,  as  of  January  1, 1998, 
we  would  not  accept  in  paper  filings  that  we 
require  filers  to  submit  electronically;  Release  No. 
34-40935  (Jan.  12, 1999)  (64  FR  2843),  in  which  we 
made  mandatory  the  electronic  filing  of  Form  13F; 
and  Release  No.  33-7684  (May  17,  1999)  [64  FR 
27888),  in  which  we  adopted  amendments  to 
implement  the  first  stage  of  EDGAR  modernization. 
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from  the  decision  by  CompuServe,  a 
sub-contractor  to  TRW  the  developer  of 
the  EDGAR  system,  to  discontinue  its 
EDGAR  services  as  of  October  16, 1999. 
The  changes  in  the  Filer  Manual  are  due 
to  the  change  in  the  sub-contractor  for 
the  public  data  network  for  transmission 
of  filings  to  EDGAR,  private  mailboxes 
for  receiving  EDGAR  acceptance/ 
suspension  messages,  and  electronic 
retiun  copies  of  filings.  The  EDGAR 
bulletin  board  and  the  EDGAR  company 
database  will  no  longer  be  available,  but 
filers  may  obtain  similar  information 
from  our  Web  Site  at  www.sec.gov  and 
the  TRW/UUNET  Web  Site  at  www.trw- 
edgar.com. 

Filers  who  chose  to  use  the  TRW/ 
UUNET  services  may  sign  up  using  the 
Web  Site  at  www.trw-edgar.com  by 
filling  out  a  questionnaire.  TRW/ 
UUNET  will  send  new  accoimt 
information  and  a  password.  Filers  who 
cannot  access  the  web  site  can  call  703- 
345-8900  for  sign  up  information.  The 
basic  TRW/UUNET  service  will  include 
five  hours  of  access  and  a  mailbox  for 
messages.  There  will  be  additional 
charges  for  larger  mailboxes  and 
connect  time  over  the  basic  limit.  Those 
filers  who  want  to  use  the  public  data 
network  for  transmission  to  EDGAR, 
who  want  a  private  system  (instead  of 
the  Internet)  for  receipt  of  acceptance/ 
suspense  messages,  or  who  want  an 
electronic  returned  copy  of  their  filings 
must  sign  up  for  this  service.  To  access 
their  new  mailboxes,  filers  must  use  a 
standard  POP3  mail  client.  Netscape 
Communicator,  Microsoft  Internet 
Explorer  and  several  other  Internet 
packages  provide  these  clients.  The 
www.trw-edgar.com  Web  Site  contains 
additional  information. 

We  will  install  the  new  EDGAR 
private  mail  service  on  Saturday, 
October  16, 1999.  We  will  begin 
delivering  messages  and  return  copies  to 
the  new  mailboxes  on  Monday,  October 
18, 1999.  We  will  also  make  the  new 
public  data  network  available  for 
transmissions  on  Monday,  October  18, 
1999. 

Due  to  the  switch  in  private  mail 
service,  we  are  making  several  changes 
to  the  EDGAR  system  that  deal  with 
notification  and  the  naming  of  certain 
tags.  EDGAR  will  no  longer  support 
numeric  private  mail  addresses  (e.g., 
75200,1024).  The  format  for-fiDGAR 
private  mail  user  IDs  is  8  tol2  upper 
case  alphabetical  and  numeric 
characters  with  an  optional  dash  (-).  We 
have  renamed  the  tag  <COMPUSERVE- 
ID>;  the  new  name  is  <PRIVATE-MAIL- 


ID>.  We  have  revised  the  Filer  Manual 
to  reflect  the  changes  described.* 

We  have  revised  Form  ID,^  the 
Uniform  Application  for  Access  Codes 
to  File  on  EDGAR,  to  reflect  the  change 
in  the  EDGAR  private  mail  service.  We 
have  also  included  an  additional  line  in 
the  Form  ID  for  an  optional  Internet  e- 
mail  address. 

We  are  amending  Rule  301  of 
Regulation  S-T  to  provide  for  the 
incorporation  by  reference  of  the  Filer 
Manual  into  the  Code  of  Federal 
Regulations,  which  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
The  revised  Filer  Manual  and  the 
amendments  to  Rule  301  and  to  Form  ID 
will  be  effective  on  October  18,1999. 

You  may  obtain  paper  copies  of  the 
updated  Filer  Manual  at  the  following 
address:  Public  Reference  Room,  U.S. 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington  DC 
20549-0102.  We  will  post  electronic 
format  copies  on  the  SEC's  Web  Site. 
The  SEC's  Web  Site  address  for  the  Filer 
Manual  is  http://www.sec.gov/asec/ofis/ 
filerman.htm.  You  may  also  obtain 
copies  from  Disclosure  Incorporated,  the 
paper  and  microfiche  contractor  for  the 
Commission,  at  (800)  638-8241. 

Since  the  Filer  Manual  (including 
Form  ID)  relates  solely  to  agency 
procedures  or  practice,  publication  for 
notice  and  comment  is  not  required 
under  the  Administrative  Procedure  Act 
(APA).^  It  follows  that  the  reqiurements 
of  the  Regulatory  Flexibility  Act  ^  do  not 
apply. 

The  effective  date  for  the  updated 
Filer  Manual  and  the  rule  and  form 
amendments  is  October  18, 1999.  In 
accordance  the  APA,**  we  find  that  there 
is  good  cause  to  establish  an  effective 
date  less  than  30  days  after  publication 
of  these  rules  and  forms.  The  changes  in 
the  Filer  Manual  are  due  to  the  change 
in  the  sub-contractor  for  the  public  data 
network  for  transmission  of  filings  to 
EDGAR,  private  mailboxes  for  receiving 
EDGAR  acceptance/suspension 
messages,  and  electronic  return  copies 
of  filings.  If  the  changes  do  not  become 
effective  by  October  18,  it  is  likely  that 
the  ability  of  EDGAR  users  to  make 
filings  and  send  messages  would  be 
disrupted.  This  in  turn  could  disrupt 


*  In  addition,  we  have  revised  Appendix  C  of  the 
Filer  Manual  to  update  the  pages  entitled, 
"Examples  of  Document  Header  Tag  Values  for 
Investment  Company  Exhibits,"  and  we  have  added 
examples  of  header  tags  for  Form  N-SAR  exhibits. 

*  17  CFR  239.63,  249.446,  259.602,  269.7  and 
274.402. 

»5  U.S.C.  553(b). 
'5  U.S.C.  601-612. 
«  5  U.S.C.  553(d)(3). 


seciuities  offerings  or  the  filing  of 
timely  public  disclosures.  In  addition, 
we  find  there  is  good  cause  for  the 
changes  to  the  Form  ID  becoming 
effective  in  less  than  30  days  after 
publication  because  ot  the  minor  and 
technical  nature  of  those  changes. 

Statutory  Basis 

We  are  adopting  the  amendments  to 
Regulation  S-T  and  Form  ID  under 
Sections  6,  7,  8, 10,  and  19(a)  of  the 
Securities  Act,^  Sections  3, 12, 13, 14. 
15,  23,  and  35 A  of  the  Securities 
Exchange  Act  of  1934,'°  Section  20  of 
the  Public  Utility  Holding  Company  Act 
of  1935,"  Section  319  of  the  Trust 
Indenture  Act  of  1939,"  and  Sections  8, 
30,  31,  and  38  of  the  Investment 
Company  Act. '3 

Listof  Sub|ects 

17  CFR  Part  232 

Incorporation  by  reference.  Reporting 
and  recordkeeping  requirements. 
Securities. 

1 7  CFR  Parts  239,  249,  259.  269  and  274 

Reporting  and  recordkeeping 
requirements,  Securities. 

Text  of  the  Amendment 

In  accordance  with  the  foregoing, 
Title  17,  Chapter  n  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  232— REGULATION  S-T— 
GENERAL  RULES  AND  REGULATIONS 
FOR  ELECTRONIC  RUNGS 

1.  The  authority  citation  for  part  232 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77f,  77g.  77h.  77j, 
77s(a),  77sss(a),  78c(b),  78/,  78m,  78n.  78o(d). 
78w(a),  78/y(d),  79t(a),  80a-a,  80a-29,  80a-30 
and  80a-37. 

2.  Section  232.301  is  revised  to  read 
as  follows; 

§  232.301     EDGAR  Fitw  Manual. 

Filers  must  prepare  electronic  filings 
in  the  manner  prescribed  by  the  EDGAR 
Filer  Manual,  promulgated  by  the 
Commission,  which  sets  out  the 
technical  formatting  requirements  for 
electronic  submissions.  The  October 
1999  edition  of  the  EDGAR  Filer 
Manual:  Guide  for  Electronic  Filing  with 
the  U.S.  Securities  and  Exchange 
Commission  (Release  6.6)  is 
incorporated  by  reference  into  the  Code 
of  Federal  Regulations,  which  action 


9  15  U.S.C.  77f,  77g.  77h.  77j  and  77s(a). 

">  15  U.S.C.  78c,  78/.  78m,  76n.  78o.  78w  and  78//. 

"  15  U.S.C.  79t. 

"  15  U.S.C.  77sss. 

"  15  U.S.C.  80a-8,  808-29.  80a-30  and  BOa-37. 
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was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  You 
must  comply  with  these  requirements  in 
order  for  documents  to  be  timely 
received  and  accepted.  You  can  obtain 
paper  copies  of  the  EDGAR  Filer 
Manual  from  the  following  address: 
Public  Reference  Room,  U.S.  Seciuities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,  Washington.  DC  20549- 
0102  or  by  calling  Disclosure 
Incorporated  at  (800)  638-8241. 
Electronic  format  copies  are  available  on 
the  SEC's  Web  Site.  The  SEC's  Web  Site 
address  for  the  Manual  is  http:// 
www.sec.gov/asec/ofis/filerman.htm. 
Information  on  becoming  an  EDGAR  e- 
mail/electronic  bulletin  board 
subscriber  is  available  by  contacting 
TRW/UUNET  at  (703)  345-8900  or  at 
www.trw-edgar.com. 

PART  239-FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

3.  The  authority  citation  for  Part  239 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77ddd(c),  77eee. 
77ggg,  77hhh.  77iii,  77jjj,  77sss,  76ll{d). 
unless  otherwise  noted. 

PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

4.  The  authority  citation  for  Part  249 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77ddd(c),  77eee, 
77ggg.  77hhh,  77iii,  77jjj.  7788S,  78lKd). 
unless  otherwise  noted. 

PART  2S9-FORMS  PRESCRIBED 
UNDER  THE  PUBLIC  UTILITY 
HOLDING  ACT  OF  1935 

5.  The  authority  citation  for  Part  259 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77ddd(c).  77eee. 
77ggg.  77hhh,  77iii,  77jjj.  77888,  78/Ad). 
unless  otherwise  noted. 

PART  269-FORMS  PRESCRIBED 
UNDER  THE  TRUST  INDENTURE  ACT 
OF  1939 

6.  The  authority  citation  for  Part  269 
continues  to  read  in  part  as  follows:  > 

Authority:  15  U.S.C.  77ddd(c),  77eee, 
77ggg,  77hhh,  77iii.  77jjj,  77sss,  78/Ad), 
unless  otherwise  noted. 

PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

7.  The  authority  citation  for  Part  274 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77ddd(c],  77eee. 
77ggg,  77hhh,  77iii,  77jj).  77sss,  78//(d), 
unless  otherwise  noted. 


8.  By  revising  Form  ID  (referenced  in 
§§239.63,  249.446,  259.602,  269.7  and 
274.402  of  this  chapter)  to  read  as 
follows: 

Note — The  text  of  Form  ID  does  not  appear 
in  the  Code  of  Federal  Regulations. 

OMB  APPROVAL 
OMB  Number:  325-0328 
Expires:  May  31,  2001 
Estimated  average  burden  hours  per 
response:  0.15 
United  States  Securities  and  Exchange 

Commission, 
Washington.  DC  20549 
Applicant's  QK  (if  known) 

Form  ID — Uniform  Application  for  Access 
Codes  To  File  on  Edgar 

[    ]  Initial  application        [    ]  Amendment 

Part  I — Application  for  Access  Codes  To  File 
on  Edgar 

Name  of  applicant  (registrant's  name  as 
specified  in  its  charter;  individual's  name  for 
signature  purposes;  company  or  individual 
name  of  filing  agent  or  training  agent). 

Former  name  (if  changed  since  last 
application) 

Mailing  address  or  post  office  box  no.: 
City  State  Zip 

Telephone  number:  (    ) 
E-Mail  Address: 

Applicant  is  a  (see  definitions  in  the  General 

Instructions): 

(    ]  Filer        [    ]  Filing  agent        [    ] 

Training  agent 

{    ]  Initial  application  for  EDGAR  access  . 
codes. 

(    1  Amended  appUcation  for  (see  definitions 

in  the  General  Instructions): 

(    IGCC       (    1  Password        (    ]PMAC 

(  ]  Amended  application  to  change  reported 
information  only  (access  codes  to  remain  the 
same) 

Part  Q — Filer  Information  (to  be  completed  by 
filers  only) 

If  you  currently  file  with  the  SEC,  check  this 
box  [  ]  and  provide  at  least  one  of  your  SEC 
file  numbers,  if  known: 

1933  Act  No. 
2- 

33-     ■ 
333- 

1934  Act  No. 
0- 

1- 

28- 

1935  Act  No. 

70- 

69- 


1940  Act  No. 

811- 

814- 

Other  No. 


Form  ID— € 


Registrant's  tax  number  or  federal 

identification  number 

Telephone  number  (include  area  code) 

Primary  business  address  or  post  office  box 
no.  (if  different  from  mailing  address) 
City        State       Zip 

State  of  incorporation/organization 
Fiscal  year  end  (mm/dd) 


Part  III — Contact  Information  (to  be 
completed  by  all  applicants) 

Person  to  receive  EDGAR  information, 
inquiries  and  access  codes 

Telephone  number  (include  area  code):  (    ) 

Mailing  address  or  post  office  box  no.  (if 
different  frt>m  applicant's  mailing  address) 
City        State       Zip 
E-Mail  Address: 

If  you  are  an  EDGAR  Private  Mail  subscriber, 
provide  your  User  ID: 

Part  rV — Account  Information  (to  be 
completed  by  filers  and  filing  agents  only) 

Person  to  receive  SEC  accotmt  information 

and  billing  invoices 

Telephone  number  (include  area  code)  (    ) 

Mailing  address  or  post  office  box  no.  (if 
different  from  applicant's  mailing  address) 
City        State       Zip 

Part  V — Signature  (to  be  completed  by  all 
applicants) 

Signature:       Type  or  print  name: 


Position  or  title: 


Date: 


Section  19  of  the  Securities  Act  of  1933  (15 
U.S.C.  77s),  sections  13(a)  and  23  of  the 
Seciuities  Exchange  Act  of  1934  (15  U.S.C. 
7Bm(a)  and  78w),  section  319  of  the  Trust 
Indenture  Act  of  1939  (15  U.S.C.  77sss), 
section  20  of  the  Public  Utility  Holding 
Company  Act  of  1935  (15  U.S.C.  79t)  and 
sections  30  and  38  of  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-29  and 
30a-37)  authdHze  solicitation  of  this 
information.  We  will  use  this  information  to 
assign  system  identification  to  filers,  filing 
agents,  and  training  agents.  This  will  allow 
the  CommissioiT  to  identify  persons  sending 
electronic  submissions  and  grant  secure 
access  to  the  EDGAR  system. 


Part  n— File 
filers  only) 

The  registrai 
number  is  tl 
Revenue  Sei 
should  inch 
a  tax  or  fede 
not  require  t 


Federal  Register /Vol.  64,  No.  202  /  Wednesday,  October  20.  1999 /Rules  and  RegiUations 


56433 


}de) 

fficebox 
ss) 

I 

1 

ion, 

Jde):(    ) 

SEC  (x/xx)  Persons  who  potentially  are  to 
respond  to  the  collection  of  information 
contained  in  this  form  are  not  required  to 
respond  unless  the  form  displays  a  currently 
valid  OMB  control  number. 

Form  ID — General  Instructions 
Using  and  Preparing  Form  ID 

Use  Form  ID  to  apply  for  or  to  amend  the 
following  EDGAR  codes: 

Central  Index  Key  (CIK)— The  CIK 
uniquely  identifies  each  filer,  filing 
agent,  and  training  agent.  We  assign  the 
QK  at  the  time  you  make  an  initial 
application.  You  may  not  change  this 
code 

CIK  Confirmation  Code  (CCC)— You  will 
use  the  CCC  in  the  header  of  your  filings 
in  conjunction  with  your  CIK  to  ensure 
that  you  authorized  the  filing 

Password  (PW)— The  PW  allows  you  to  log 
onto  the  EDGAR  system,  submit  filings, 
and  change  your  CCC 

Password  Modification  Authorization  Code 
(PMAC)— The  PMAC  allows  you  to 
change  your  password 
Please  see  the  EDGAR  Filer  Manual  for 

instructions  on  how  to  file  electronically, 
including  how  to  use  the  access  codes 
You  must  complete  all  items  in  any  parts 
which  apply  to  you.  If  any  item  in  any 
part  does  not  apply  to  you,  please  mark 
that  part  "NA."  If  your  form  is 
incomplete,  it  may  take  us  longer  to 
assign  your  access  codes 

Part  I — Applicant  Information  (to  be 
completed  by  all  applicants) 

Please  check  the  appropriate  box  to  indicate 
whether  you  will  be  sending  electronic 
submissions  as  a  filer,  filing  agent,  or  training 
agent.  Mark  only  one  of  these  boxes  per 
application.  A  "filer"  is  any  person  or  entity 
on  whose  behalf  an  electronic  filing  is  made. 
A  "filing  agent"  is  a  financial  printer,  law 
firm,  or  other  party  which  will  be  using  these 
access  codes  to  send  a  filing  or  portion  of  a 
filing  on  behalf  of  a  filer.  A  "training  agent" 
is  any  person  or  entity  which  will  be  sending 
only  test  filings  in  conjunction  with  training 
other  persons. 

If  you  do  not  already  have  access  codes, 
please  mark  the  "Initial  application"  box, 
and  complete  all  other  items  in  Parts  II 
through  V  that  apply  to  you. 
If  you  already  have  access  codes,  please 
provide  your  CIK  in  the  upper  left  comer, 
and  mark  the  boxes  to  indicate  the  reason 
you  are  filing  the  amendment  and  any  access 
codes  you  want  to  replace.  You  also  should 
complete  Part  V  (signature)  and  those  items 
in  Parts  11  through  IV  which  have  changed 
ft-om  the  previous  application.  You  may 
change  your  access  codes  (except  your  ' 
PMAC)  and  most  other  information  on  Form 
ID  electronically  via  EDGAR.  See  the  EDGAR 
Filer  Manual  for  details. 

Part  n — Filer  Information  (to  be  completed  by 
filers  only] 

The  registrant's  tax  or  federal  identification 
number  is  the  number  issued  by  the  Internal 
Revenue  Service.  Foreign  private  issuers 
should  include  all  zeroes  if  they  do  not  have 
a  tax  or  federal  identification  number.  (We  do 
not  require  this  number  for  individuals.) 


We  do  not  require  state  of  incorporation/ 
organization  or  fiscal  year  end  for 
individuals.  We  request  that  foreign  private 
issuers  include  their  country  of  organization. 

Part  in — Contact  Information  (to  be 
completed  by  all  applicants) 

In  this  section,  identify  the  individual  who 
should  receive  the  access  codes  and  EDGAR- 
related  information. 

If  you  are  or  become  an  EDGAR  Private  Mail 
subscriber,  you  can  receive  acceptance  and 
suspension  messages  and  any  requested 
return  copies  of  your  filings  via  electronic 
mail  at  your  expense.  If  you  do  not  subscribe 
to  EDGAR  Private  Mail,  you  can  receive  your 
acceptance  and  suspension  messages  via 
Internet  E-Mail  if  you  provide  an  address.  We 
will  not  send  return  copies  of  filings  to  an 
Internet  address. 

Part  rv — Account  Information  (to  be 
completed  by  filers  and  filing  agents  only) 

Identify  in  this  section  the  individual  who_ 
should  receive  account  information  and/or 
billing  invoices  fixjm  us.  We  will  use  this 
information  to  electronically  process  fee 
payments  and  billings. 

Part  V — Signature  (to  be  completed  by  all 
applicants) 

Send  your  manually  signed  and  dated  form 
to:  Branch  of  Filer  Support,  U.S.  Securities 
and  Exchange  Commission,  Operations 
Center,  Stop  0-7,  6432  General  Green  Way, 
Alexandria,  VA  22312. 

Dated:  October  7, 1999. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  99-26985  Filed  10-19-99;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  24, 159  and  174 
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Interest  on  Underpayments  and 
Overpayments  of  Customs  Duties, 
Taxes,  Fees  and  Interest 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasiuy. 
ACTION:  Interim  rule. 

SUMMARY:  This  document  conforms  the 
Customs  Regulations  to  existing 
statutory  provisions  and  judicial 
precedent  regarding  the  assessment  of 
interest  due  to  underpajmients  or 
overpayments  to  Customs  of  duties, 
taxes  and  fees  pertaining  to  imported 
merchandise,  including  interest  thereon. 
The  majority  of  the  confonning  changes 
reflect  the  terms  of  section  505  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1505),  as 
amended  by  section  642(a)  within  the 


Customs  Modernization  provisions  of 
the  North  American  Free  Trade 
Agreement  Implementation  Act.  Under 
that  statute,  interest  accrues  initially 
from  the  date  the  duties,  taxes,  fees  and 
interest  are  deposited  with  Customs  in 
the  case  of  overpayments,  or  are 
required  to  be  deposited  with  Customs 
in  the  case  of  underpayments,  but  in 
either  case  not  beyond  the  date  of 
liquidation  or  reliquidation  of  the 
applicable  entry  or  reconciliation.  Also 
under  the  statute  and  applicable  judicial 
precedent,  all  bills  issued  by  Customs 
for  underpayments  of  duties,  taxes,  fees 
and  interest  are  due  within  15  or  30 
days  of  issuance.  In  addition,  the 
dociunent  conforms  the  Customs 
Regulations  to  other  changes  to  19 
U.S.C.  1505  and  to  section  321  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1321) 
regarding  interest  that  were  made  by 
sections  2(a)  and  3(a)(12)  of  the 
Miscellaneous  Trade  and  Technical 
Corrections  Act  of  1996. 
DATES:  Interim  rule  effective  October  20, 
1999.  Comments  must  be  received  on  or 
before  December  20, 1999. 
ADDRESSES:  Written  comments 
(preferably  in  triplicate)  may  be 
addressed  to  the  Regxilations  Branch, 
Office  of  Regulations  and  Ridings,  U.S. 
Customs  Service,  1300  Pennsylvania 
Avenue,  N.W.,  Washington,  D.C.  20229. 
Comments  submitted  may  be  inspected 
at  the  Regulations  Branch,  Office  of 
Regidations  and  Ridings,  U.S.  Customs 
Service  1300  Pennsylvania  Avenue, 
N.W.,  3rd  Floor,  Washington,  D.C. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Reiley,  Financial  Management 
Division  (202-927-1504). 
SUPPLEMENTARY  INFORMATK)N: 

Background 

Present  Regulatory  Provisions 

The  regulatory  provisions  amended 
by  this  document  are  as  follows: 

Section  24.1  of  the  Customs 
Regulations  (19  CFR  24.1)  sets  forth 
general  procedures  governing  the 
collection  of  "Customs  duties,  taxes, 
and  other  charges,"  including  the 
permissible  methods  of  payment. 

Section  24.3  of  the  Customs 
Regulations  (19  CFR  24.3)  sets  fordi 
general  provisions  regarding  the 
rendering  and  payment  of  bills  or 
accounts  for  money  due  the  United 
States  and  the  issuance  of  receipts 
therefor.  Paragraph  (e)  of  that  section 
provides  that  (1)  a  bill  for  increased  or 
additional  duties  determined  to  be  due 
upon  a  liquidation  or  reliquidation  is 
due  15  days  from  the  date  of  such 
liquidation  or  reliquidation  and  (2)  all 
other  bills  are  due  and  payable  upon  the 
bill  date  appearing  on  the  bill. 
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Section  24.3a  of  the  Customs 
Regulations  (19  CFR  24.3a)  contains 
detailed  provisions  regarding  Customs 
bills  for  supplemental  duties  (increased 
or  additional  duties  assessed  upon 
liquidation  or  reliquidation), 
reimbiu-sable  services,  and 
miscellaneous  amoimts  (bills  other  than 
duties,  taxes,  reimbursable  services, 
liquidated  damages,  fines,  and 
penalties),  including  interest  thereon. 

Section  24.11  of  the  Customs 
Regulations  (19  CFR  24.11)  concerns  the 
issuance  of  bills  for  "increased  or 
additional  duties  or  taxes  foimd  due 
upon  liquidation"  and  provides  for 
issuance  of  such  bills  to  the  importer  of 
record  or.  in  certain  circtunstances,  to 
the  actual  OMmer. 

Section  24.25  of  the  Customs 
Regulations  (19  CFR  24.25)  concerns 
statement  processing  and  automated 
clearinghouse  filing  and  payment 
procedures  and,  in  the  second  sentence 
of  paragraph  (a),  refers  to  a  single 
payment  of  "duties,  taxes  and  fees." 

Section  24.36  of  the  Customs 
Regidations  (19  CFR  24.36)  concerns 
refiinds  of  excessive  duties  or  taxes,  and 
paragraph  (a)  thereof  specifically 
provides  for  preparation  of  a  refund 
"[w]hen  it  is  foimd  on  liquidation  or 
reliquidation  of  an  entry  that  a  refund 
of  excessive  duties  or  taxes,  or  both,  is 
due." 

Section  159.6  of  the  Customs 
Regulations  (19  CFR  159.6)  concerns  the 
treatment  by  Customs  of  differences  of 
less  than  $20  and  S20  or  more,  between 
estimated  deposits  and  amoimts 
assessed  on  liquidation.  This  section 
specifically  refers  in  these  contexts  to 
"duties,  f(Bes,  and  taxes"  or  to  "duties 
and  fees  and  internal  revenue  taxes." 

Section  174.11  of  the  Customs 
Regulations  (19  CFR  174.11)  sets  forth 
the  matters  that  may  be  the  subject  of  an 
administrative  protest.  Paragraph  (c)  of 
that  section  specifically  refers  to 
"charges  or  exactions"  of  whatever 
character  within  the  jiuisdiction  of  the 
Secretary  of  the  Treasury. 

Section  1 74 . 1 2  of  the  Customs 
Regulations  (19  CFR  174.12)  sets  forth 
the  procedures  for  filing  a  protest. 
Paragraph  (a)(2)  of  that  section  provides 
that  a  protest  may  be  filed  by  any  person 
"paying  any  charge  or  exaction." 

Customs  Modernization  Statutory 
Changes 

The  Customs  Modernization 
provisions  contained  in  TiUe  VI  of  the 
North  American  Free  Trade  Agreement 
Implementation  Act  ("the  Act"),  Public 
Law  103-182, 107  Stat.  2057,  included, 
in  section  642(a),  an  extensive 
amendment  of  section  505  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1505).  Prior  to 


this  amendment,  section  505  consisted 
of  three  subsections  covering  the 
deposit  of  estimated  duties  (subsection 
(a)),  the  collection  of  increased  or 
additional  duties  and  the  refimd  of 
excess  duties  deposited  as  determined 
on  a  liquidation  or  reliquidation 
(subsection  (b)),  and  the  due  date  for 
duties  determined  to  be  due  upon 
liquidation  or  reliquidation, 
delinquency,  and  interest  on  delinquent 
duty  payments  (subsection  (c)).  Section 
505,  as  amended  by  section  642(a)  of  the 
Act,  now  contains  the  fbllownng 
provisions: 

1.  Subsection  (a)  of  amended  section 
505  requires  the  importer  of  record  to 
deposit  with  Customs,  at  the  time  of 
making  entry  or  at  such  later  time  as  the 
Secretary  of  the  Treasury  may  prescribe 
by  regulation,  the  amount  of  duties  "and 
fees"  estimated  to  be  payable  on  the 
entry.  In  addition,  subsection  (a)  now 
provides  (1)  that  the  regidations 
prescribed  by  the  Secretary  may  provide 
that  estimated  duties  and  fees  shall  be 
deposited  before  or  at  the  time  an 
import  activity  summary  statement  is 
filed  and  (2)  that  if  an  import  activity 
summary  statement  is  filed,  the 
estimated  duties  and  fees  shall  be 
deposited  together  with  interest,  at  a 
rate  determined  by  the  Secretary  of  the 
Treasury,  accruing  from  the  first  date  of 
the  month  the  statement  is  required  to 
be  filed  until  the  date  such  statement  is 
actually  filed.  (An  import  activity 
summary  statement  is  a  filing  procedure 
provided  for  in  section  484  of  the  Tariff 
Act  of  1930,  as  amended  [19  U.S.C. 
1484],  and  was  added  by  section  637(a) 
of  the  Act  to  permit  the  filing  of  a  single 
statement,  covering  entry  or  warehouse 
withdrawal  transactions  made  during  a 
calendar  month,  within  such  time 
period  as  prescribed  by  the  Secretary  of 
the  Treasury  by  regulation  but  not  later 
than  the  20th  day  following  such 
calendar  month.  Implementation  of  the 
import  activity  summary  statement 
procedure  will  be  the  subject  of  a 
separate  regulatory  action  and  thus  is 
not  dealt  with  in  tiiis  document.)  Thus, 
in  order  to  avoid  a  potential  conflict 
with  the  import  activity  summary 
statement  procedure,  subsection  (a),  as 
amended,  no  longer  contains  a  30-day 
limitation  on  the  authority  of  the 
Secretary  of  the  Treasury  to  prescribe  by 
regulation  for  the  deposit  of  estimated 
duties  after  the  date  of  entry. 

2.  Subsection  (b)  of  amended  section 
505  requires  Customs  to  collect  any 
increased  or  additional  duties  "and  fees 
due,  together  with  interest  thereon," 
and  to  "refund  any  excess  moneys 
deposited,  together  with  interest 
thereon,"  as  determined  on  a 
liquidation  or  reliquidation.  In  addition. 


subsection  (b)  now  provides  (1)  that 
duties,  fees,  and  interest  determined  to 
be  due  upon  liquidation  or  reliquidation 
are  due  30  days  after  issuance  of  the  bill 
for  payment  and  (2)  that  refunds  of 
excess  moneys  deposited,  together  with 
interest  thereon,  shall  be  paid  within  30 
days  of  liquidation  or  reliquidation. 
Thus,  in  addition  to  the  inclusion  of 
new  references  to  the  collection  of  fees 
and  interest,  to  the  refund  of  excess 
"moneys"  (which  would  include  fees) 
and  interest  thereon,  and  to  a  due  date 
based  on  the  issuance  of  a  bill,  section 
505,  as  amended,  prescribes  a  specific 
time  limit  for  the  pajrment  of  refunds 
and  no  longer  provides  that  duties 
determined  to  be  due  upon  liquidation 
or  reliquidation  shall  be  due  15  days 
after  the  date  of  that  liquidation  or 
reliquidation  (see  also  the  discussion  of 
subsection  (d)  below). 

3.  Subsection  (c)  of  amended  section 
505  is  essentially  new  and  provides  (1) 
that  interest  assessed  due  to  an 
imderpayment  of  duties,  fees,  or  interest 
shaU  accrue,  at  a  rate  determined  by  the 
Secretary  of  the  Treasury,  from  the  date 
the  importer  of  record  is  required  to 
deposit  estimated  duties,  fees,  and 
interest  to  the  date  of  liquidation  or 
reliquidation  of  the  applicable  entry  or 
reconciliation  and  (2)  that  interest  on 
excess  moneys  deposited  shall  accrue, 
at  a  rate  determined  by  the  Secretary  of 
the  Treasury,  from  the  date  the  importer 
of  record  deposits  estimated  duties,  fees, 
and  interest  to  the  date  of  liquidation  or 
reliquidation  of  the  applicable  entry  or 
reconciliation.  (Reconciliation  is  a 
procediure  provided  for  in  section  484  of 
the  Tariff  Act  of  1930,  as  amended  [19 
U.S.C.  1484],  and  was  added  by  section 
637(a)  of  the  Act  to  allow  elements  of 
an  electronic  entry  sununary  or 
electronic  import  activity  summary 
statement  [other  than  those  elements 
related  to  the  admissibility  of  the 
merchandise],  if  undetermined  at  the 
time  the  summary  or  statement  is  filed, 
to  be  provided  to  Customs  at  a  later 
time.  Reconciliation  will  be 
implemented  by  separate  regulatory 
action  and  thus  is  not  substantively 
addressed  in  this  document.)  Thus,  the 
importer  of  record  is  liable  for  interest 
on  underpaid  amounts  from  the  date 
those  amounts  should  have  been  paid  to 
Customs,  and,  conversely,  the  importer 
of  record  is  entitled  to  interest  on 
refunds  of  payments  made  to  Customs 
in  excess  of  the  amount  properly  due. 

4.  Finally,  subsection  (d)  of  amended 
section  505  provides  (1)  that  if  duties, 
fees,  and  interest  determined  to  be  due 
or  refunded  are  not  paid  in  full  within 
the  30-day  period  specified  in 
subsection  (b),  any  unpaid  balance  shall 
be  considered  delinquent  and  bear 
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interest  by  30-day  periods,  at  a  rate 
determined  by  the  Secretary  of  the 
Treasury,  from  the  date  of  liquidation  or 
reliquidation  until  the  full  balance  is 
paid  and  (2)  that  no  interest  shall  accrue 
during  the  30-day  period  in  which 
payment  is  actuadly  made.  In  addition, 
subsection  (d)  of  amended  section  505 
reflects  the  terms  of  present  §  24.3a(c)(3) 
of  the  regiilations  in  that  it  provides  for 
a  30-day  period  for  payment  both  before 
and  once  a  delinquency  occurs,  during 
which  period  no  additional  interest 
(that  is,  on  any  outstanding  principal 
amoimt,  plus  interest  thereon)  will 
accrue  so  long  as  full  payment  of  the 
amount  outstanding  is  made  dining  that 
cuiient  30-day  period.  Thus,  section  505 
no  longer  allows  for  delinquency  and 
interest  accrual  only  after  45  days 
following  liquidation  or  reliquidation. 
This  is  because  the  statutory 
delinquency  period  is  now  30  days  and 
because  imder  the  statute  initial  interest 
accrual  on  underpayments  runs  from 
the  date  (rf  requii»d  deposit  of  moneys 
rather  than  oidy  when  a  delinquency 
has  occurred. 

Customs  has  determined  that  the 
changes  to  section  505  efiiected  by 
section  642(a)  of  the  Act  as  described 
above  require  a  niunber  of  conforming 
changes  to  the  provisions  of  §§  24.1, 
24.3,  24.3a,  24.11,  24.25  and  24.36  of 
the  regulations.  These  changes^  which 
are  explained  in  more  detail  below, 
concern  principally  the  inclusion  of 
references  to  the  following:  the 
collection  or  deposit  of  (estimated]  fees 
and  interest;  the  collection  of  increased 
or  additional  fees;  the  refund  of  excess 
fees  deposited;  the  accrual  of  interest  on 
underpaid  and  overpaid  duties,  fees  and 
interest  bom  the  date  of  required 
(including  actual)  deposit  to  the  date  of 
liquidation  or  reliquidation  and  the 
collection  or  refund  of  such  accrued 
interest;  and  the  30-day  due  date 
periods  for  payments  or  refunds  of 
underpaid  or  overpaid  duties,  fees  and 
interest  as  determined  on  liquidation  or 
reliquidation.  In  addition,  some  of  these 
regulatory  provisions,  as  weH  as 
§§  174.11  and  174.12  of  the  regulations, 
are  in  need  of  additional  wording 
changes,  involving  principally  the 
addition  of  references  to  "interest"  or 
"taxes"  or  "refunds,"  in  order  to 
conform  the  regulatory  texts  to  the 
principles  reflected  in  applicable 
judicial  decisions;  these  changes  are 
also  explained  in  more  detail  below. 

Additional  Statutory  Changes  Regarding 
Interest 

Subsequent  to  the  changes  to  section 
505  effected  by  section  642(a)  of  the  Act 
as  discussed  above,  additional  statutory 
changes  regarding  interest  were  enacted 


as  part  of  the  Miscellaneous  Trade  and 
Technical  Corrections  Act  of  1996  ("the 
Miscellaneous  Act"),  Public  Law  104- 
295, 110  Stat.  3514.  These  statutory 
changes,  which  require  conforming 
regulatory  changes,  were  as  follows: 

1.  Section  2(3)  of  the  Miscellaneous 
Act  amended  section  505(c)  to  provide 
that,  in  the  case  of  a  claim  under  19 
U.S.C.  1520(d)  (that  is,  a  NAFTA  post- 
importation  claim  for  a  refund  of  duty), 
interest  on  the  excess  money  deposited 
shall  accrue  frtim  the  date  on  which  the 
claim  is  made;  under  section  2(b)  of  the 
Miscellaneous  Act,  the  section  2(a) 
amendment  applies  to  claims  made  on 
or  after  June  7, 1996.  Since  this  statutory 
amendment  relates  only  to  interest  on 
excess  deposits.  Customs  believes  that  it 
should  be  reflected  in  the  §  24.36  refund 
provisions. 

2.  Section  3(aKl2)  of  the 
Miscellaneous  Act  amended  section 
321(a)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1321(a))  by  the  addition  of 
several  references  to  "interest."  The 
addition  of  these  references  extends  the 
authority  of  the  Secretary  of  the 
Treasury  to  include  interest  in 
determining  what  is  a  de  minimis 
amount  when  providing  by  regulation 
for  waiving  the  collection  of  de  minimis 
amoimts  on  entered  merchandise  and 
for  disregarding  de  minimis  differences 
between  the  total  estimated  deposit  or 
tentatively  assessed  amount  and  the 
total  amount  actually  accruing  on  an 
entry  of  merchandise;  under  section  3(b) 
of  the  Miscellaneous  Act,  the  section 
3(a)(12)  amendments  apply  as  of 
December  8, 1993.  Customs  believes 
that  the  statutory  amendment  pertaining 
to  the  disregarding  of  diffierences 
between  the  total  estimated  deposit  or 
tentatively  assessed  amount  (that  is,  of 
duties,  fees,  and  taxes)  and  the  total 
amount  (of  duties,  fees,  taxes,  and 
interest)  actually  accruing  (which  is 
normally  determined  upon  liquidation 
of  the  entry)  should  be  reflected  in 

§  159.6  of  the  regulations  which 
implements  this  aspect  of  the  section 
321(a)  provisions. 

Explanation  of  Amendments 

The  specific  regulatory  amendments 
set  forth  in  this  dociunent  are  explained 
in  more  detail  below. 

Section  24.1 

The  amendments  to  §  24.1  involve  the 
addition  of  references  to  "fees"  and 
"interest"  in  various  paragraphs  imder 
the  section.  This  is  simply  intended  to 
reflect  the  inclusion  of  these  terms  in 
the  text  of  section  505  as  amended  by 
section  642(a)  of  the  Act.  Since  §  24.1 
sets  forth  general  rules  for  collection 
(including  payment  method)  of  funds 


due  Customs  and  thus  covers  both 
initial  payments  and  supplemental 
payments  pinsuant  to  a  bill  issued  by 
Customs,  tile  added  "interest" 
references  are  intended  to  cover  (1)  any 
interest  that  may  be  initially  due  on 
estimated  duties  and  fees  under  the 
import  activity  summary  statement 
procedine  mentioned  above  to  be 
implemented  later  and  (2)  any  interest 
assessed  on  underpayments  and 
delinquent  pajnnents  of  principal 
amoimts  and  interest  thereon  under 
§  24.3a.  However,  no  reference  to 
"interest"  has  been  added  in  paragraph 
(a)(7)  of  §  24.1  because  this  paragraph 
concerns  initial  credit  or  charge  card 
payments  on  non-commercial 
transactions,  which  would  never 
involve  an  interest  payment. 

Section  24.3 

The  first  sentence  of  §  24.3(b)  is 
amended  by  adding  references  to  the 
payment  of  estimated  "fees"  and 
"interest"  in  order  to  align  the  text  on 
the  terminology  used  in  amended 
section  505.  TTie  words  "if  applicable" 
have  been  included  after  the  added 
"interest"  reference  in  recognition  of  the 
fact  that  interest  would  be  required  in 
an  estimated  pa3mient  circumstance 
only  in  some  cases.  A  reference  to  the 
payment  of  estimated  "taxes"  has  also 
been  added  to  this  regulatory  text  in 
order  to  reflect  the  feet  that  Customs 
collects  taxes  {e.g.  harbor  maintenance 
taxes)  at  the  time  of  entry  as  part  of  the 
entry /liquidation  process.  Prior  to  the 
United  States  Supreme  Court  decision 
in  United  States  Shoe  Corp.  v.  United 
States.  118  S.  Ct.  1290  (1998),  Customs 
considered  such  harbor  maintenance 
assessments  to  be  "fees."  However,  the 
Supreme  Court  held  that  such 
assessments  are  "taxes."  Since  Customs 
continues  to  be  required  by  law  to 
collect  such  assessments  and  other 
taxes,  the  regulations  are  being  amended 
to  reflect  accurately  the  fact  that 
Customs  collects  taxes  at  entry. 

In  addition,  the  text  of  §  24.3(e).  has 
been  revised.  The  text  revision  involves 
the  following  changes:  (1)  in  the  first 
sentence,  the  addition  of  references  to 
bills  for  "fees"  and  "interest"  and  the 
inclusion  of  a  statement  that  bills  are 
due  and  payable  "within  30  days  of  the 
date  of  issuance  of  the  bill";  (2)  the 
elimination  of  the  outdated  second 
sentence  (which  provided  that  a  bill  for 
increased  or  additional  duties  is  due  15 
days  from  the  date  of  liquidation  or 
reliquidation);  and  (3)  the  inclusion  of 
an  exception  for  bills  resulting  from 
dishonored  checks  or  from  dishonored 
Automated  Clearinghouse  (ACH) 
transactions,  for  which  the  revised  text 
prescribes  a  15-day  bill  payment  period 
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(see  also  the  changes  to  §  24.3a 
regarding  debit  vouchers  as  discussed 
and  set  forth  below).  The  last  change 
reflects  Customs'  practice  of  requiring 
that  bills  Jor  dishonored  checks  or 
dishonored  ACH  transactions  be  paid 
within  15  days  of  issuance  of  the  bill. 
Interest  assessments  on  such  dishonored 
payments  are  provided  for  in  the 
amendments  to  §  24.3a  and  are 
authorized  because  there  is  no  statutory 
provision  to  the  contrary.  See  Billings  v. 
United  States,  232  U.S.  261  (1914)  and 
United  States  v.  Goodman.  572  F.  Supp. 
1284  (CIT  1983). 

Section  24.3a 

In  §  24.3a,  the  paragraph  (a) 
discussion  of  supplemental  duties  Ifas 
been  modified  to  align  on  the 
terminology  used  in  subsection  (b)  of 
amended  section  505  and  to  reflect  the 
considerations  regarding  taxes  set  forth 
above.  Specifically,  the  words  "taxes 
and  fees"  have  been  included  after 
"duties"  in  two  places,  the  words 
"increased  or"  have  been  included 
before  "additional  duties"  within  the 
parentheses,  and  the  words  "together 
with  interest  thereon,"  have  been 
included  after  the  parenthetical 
reference. 

In  addition,  paragraph  (b)(2]  of  §  24.3a 
has  been  revised  to  conform  to  the  terms 
of  amended  section  505  regarding  the 
accrual  of  interest  on  underpayments  of 
duties,  fees,  and  interest.  In  the  revised 
text,  paragraph  (b)(2)(i),  which  concerns 
interest  on  initial  underpayments  and 
relates  to  subsection  (c)  of  section  505, 
incorporates  a  number  of  illustrative 
examples  and  is  further  subdivided  into 
subparagraphs  (A),  (B)  and  (C)  in  order 
to  cover  fectual  situations  that  arise 
imder  current  Customs  transaction 
practices  and  that  of  necessity  will 
result  in  variations  in  the  interest 
computation  period  under  the  basic 
statutory  rule:  subparagraph  (A) 
concerns  pre-liquidation  excessive 
refunds;  subparagraph  (B)  describes 
three  soenarios  involving  pre- 
liquidation  additional  deposits;  and 
subparagraph  (C)  concerns  cases  in 
which  Customs  receives  a  debit  voucher 
indicating  that  a  payment  to  Customs 
was  not  made  because  of  a  dishonored 
check  or  ACH  transaction.  Paragraph 
(b)(2)(ii)  concerns  interest  on  overdue 
bills  and  is  based  on  subsection  (d)  of 
section  505. 

Section  24.11 

Section  24.11  has  been  modified  by 
removing  former  paragraph  (b)  which 
affected  only  internal  Customs 
procedures  that  are  not  appropriate  for 
regulatory  treatment.  In  addition,  the 
remaining  text  (former  paragraph  (a)) 


has  been  simplified  and  references  to 
increased  or  additional  "fees"  and 
"interest"  have  been  inserted  in  the  text 
and  in  the  section  heading. 

Section  24.25 

In  §  24.25,  the  second  sentence  of 
paragraph  (a)  has  been  amended  to 
reflect  that  interest  may  be  due  on  a 
statement  processing  transaction. 

Section  24.36 

Section  24.36  is  amended  by  revising 
the  first  sentence  of  paragraph  (a),  by 
adding  a  new  sentence  at  the  end  of 
paragraph  (a)  followed  by  new 
paragraphs  (a)(l)-(a)(3),  by  making 
wording  changes  in  the  first  sentence  of 
paragraph  (b),  and  by  making  similar 
wording  changes  in  paragraph  (c).  These 
changes  reflect  the  amended  section  505 
provisions  regarding  the  refund  of 
excess  moneys  deposited  and  thus 
include  the  addition  of  references  to  the 
refund  of  excessive  "fees"  and 
"interest"  and  to  the  30-day  deadline  for 
timely  refunds,  as  provided  for  in 
section  505(b).  Similar  to  the  approach 
taken  in  §  24.3a(b)(2)(i)  as  discussed 
above,  the  modified  §  24.36  text 
incorporates  a  number  of  illustrative 
examples  and  sets  forth  several 
scenarios,  involving  pre-liquidation 
additional  excess  deposits  and  pre- 
liquidation  refunds,  that  arise  in 
practice  and  require  variations  to  the 
interest  computation  period  under  the 
basic  statutory  rule.  The  modified 
§  24.36  text  also  includes  a  specific 
reference  to  interest  accrual  in  the  case 
of  a  claim  for  a  refund  filed  under  19 
U.S.C.  1520(d)  and  Subpart  D  of  Part 
181  of  the  Customs  Regulations;  this 
change  reflects  the  amendment  to 
section  505(c)  effected  by  section  2(a)  of 
the  Nfiscellaneous  Act  as  discussed 
above.  Finally,  the  changes  incorporate 
the  30-day  interest  period  provisions  for 
delinquent  refunds  as  provided  for  in 
section  505(d). 

Section  159.6 

A  reference  to  "interest"  has  been 
added  in  each  place  where  reference  is 
made  to  duties,  fees,  and  taxes  assessed 
or  found  due  in  a  liquidation  or 
reliquidation  context,  to  reflect  the 
change  to  section  321(a)  effected  by 
section  3(a)(12)  of  the  Miscellaneous 
Act  as  discussed  above. 

Sections  174.11  and  174.12 

In  §  174.11,  a  specific  reference  to  the 
accrual  of  interest  has  been  added  in 
paragraph  (c)  to  reflect  that  interest  is  a 
charge  or  exaction  subject  to  protest 
within  90  days  of  the  decision 
concerning  such  accrual.  See  New 
Zealand  Lamb  Co.  Inc.  v.  United  States, 


40  F.3d  377  (Fed.  Cir.  1994);  Syva  Co. 
V.  United  States.  681  F.  Supp.  885  (CIT 
1988);  and  Tmvenol  Laboratories  Inc.  v. 
United  States,  118  F.3d  749  (Fed.  Cir. 
1997).  In  addition,  a  reference  to 
receiving  a  refund  has  been  added  in 
paragraph  (a)(2)  of  §  174.12.  These  two 
changes  clarify  that  both  the  assessment 
and  the  refund  (or  non-refund)  of 
interest  are  protestable  decisions.      , 

Comments 

Before  adopting  these  interim 
regulations  as  a  final  rule,  consideration 
will  be  given  to  any  written  comments 
timely  submitted  to  Customs,  including 
comments  on  the  clarity  of  this  interim 
rule  and  how  it  may  be  made  easier  to 
imderstand.  Comments  submitted  will 
be  available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  §1.4, 
Treasury  Department  Regulations  (31 
CFR  1.4),  and  §  103.11(b),  Customs 
Regulations  (19  CFR  103.11(b)),  on 
normal  business  days  between  the  hours 
of  9  a.m.  and  4:30  p.m.  at  the 
Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service,  1300  Pennsylvania  Avenue. 
N.W.,  3rd  Floor,  Washington,  D.C. 

Inapplicability  of  Prior  Public  Notice 
and  Comment  Procedures  and  Delayed 
E£fective  Date  Requirements 

Pursuant  to  the  provisions  of  5  U.S.C. 
553(b)(B).  Customs  has  determined  that 
prior  public  notice  and  comment 
procedures  on  these  regulations  are 
unnecessary  and  contrary  to  the  public 
interest.  The  regulatory  changes  correct 
the  Customs  Regulations  by  conforming 
them  to  the  terms  of  statutory 
provisions,  and  to  the  principles 
reflected  in  judicial  decisions,  that  are 
ciirrently  in  effect.  In  addition,  in  some 
cases,  the  changes  conform  the 
regulatory  provisions  to  longstanding 
Customs  administrative  procedures  and 
practices  that  confer  benefits  on,  or 
otherwise  militate  in  favor  of,  the 
general  public.  For  the  same  reasons, 
pursuant  to  the  provisions  of  5  U.S.C. 
553(d)(1)  and  (3),  Customs  finds  that 
there  is  good  cause  for  dispensing  with 
a  delayed  effective  date. 

Executive  Order  12866 

This  document  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  E.0. 12866. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  interim 
regulations,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
at  seq.)  do  not  apply. 
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List  of  Subjects 

19CFRPart24 

Accoimting,  Claims,  Customs  duties 
and  inspection,  Interest,  Taxes,  User 
fees.  Wages. 

19  CFR  Part  159 

Computer  technology,  Customs  duties 
and  inspection.  Entry,  Imports, 
Liquidation. 

19  CFR  Part  174 

Administrative  practice  and 
procedure.  Customs  duties  and 
inspection,  Protests. 

Amendments  to  the  Regulations 

For  the  reasons  stated  in  the 
preamble.  Parts  24, 159  and  174  of  the 
Customs  Regulations  (19  CFR  Parts  24, 
159  and  174)  are  amended  as  set  forth 
below. 

PART  24— CUSTOMS  RNANaAL  AND 
ACCOUNTING  PROCEDURE 

,1-2.  The  general  authority  citation  for 
Part  24  is  revised,  and  the  specific 
authority  citation  for  §  24.24  is  removed, 
and  the  specific  authority  citations  for 
§§  24.1,  24.11  and  24.36  continue  to 
read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  58a-58c, 
66, 1202  (General  Note  20,  Harmonized  Tariff 
Schedule  of  the  United  States).  1505, 1624; 
26  U.S.C.  4461,  4462;  31  U.S.C.  9701. 

Section  24.1  also  issued  imder  19 
U.S.C.  197, 198,  1648; 

***** 

Section  24.11  also  issued  under  19 
U.S.C.  1485(d); 


Section  24.36  also  issued  under  26 
U.S.C.  6423. 

}24.1    [Amended] 

3.  In  §24.1: 

a.  The  section  heading  is  amended  by 
adding  "fees,  interest,"  after  "taxes,"; 

b.  The  introductory  text  of  paragraph 
(a)  is  amended  by  adding  "fees, 
interest,"  after  "taxes,"; 

c.  The  first  sentence  of  paragraph 
(a)(3)(i)  is  amended  by  adding  "fees, 
interest,"  after  "taxes,"; 

d.  The  first  sentence  of  paragraph 
(a)(7)  is  amended  by  adding  ",  fees," 
after  "taxes"; 

e.  The  first  sentence  of  the 
introductory  text  of  paragraph  (b)  is 
amended  by  adding  "fees,  interest," 
after  "taxes,"; 

f  Paragraph  (b)(3)  is  amended  by 
adding  "fees,"  after  "taxes,"; 

g.  Paragraph  (d)  is  amended  by  adding 
"fees,  interest,"  after  "taxes,";  and 

h.  In  paragraph  (e),  the  first  sentence 
is  amended  by  adding  ",  interest,"  after 
"fees"  and  the  second  sentence  is 
amended  by  adding  ",  fees,  interest," 
after  "taxes". 

4.  In  §  24.3,  the  first  sentence  of 
paragraph  (b)  is  amended  by  adding  ", 
taxes,  fees,  and  interest,  if  applicable," 
after  "duties"  and  paragraph  (e)  is 
revised  to  read  as  follows: 

§  24.3    Bills  and  accounts;  receipts. 

***** 

(e)  Except  for  bills  resulting  from 
dishonored  checks  or  dishonored 
Automated  Clearinghouse  (ACH) 
transactions,  all  other  bills  for  duties, 
taxes,  fees,  interest,  or  other  charges  are 
due  and  payable  within  30  days  of  the 


date  of  issuance  of  the  bill.  Bills 
resulting  from  dishonored  checks  or 
dishonored  ACH  transactions  are  due 
within  1 5  days  of  the  date  of  issuance 
of  the  bill. 

5.  hi  §  24.3a: 

a.  The  section  heading  is  revised; 

b.  Paragraph  (a)  is  amended  by 
removing  the  words  "Supplemental 
duties  (additional  duties  assessed  upon 
liquidation  or  reliquidation)."  and 
adding,  in  their  place,  the  words 
"supplemental  duties,  taxes  and  fees 
(increased  or  additional  duties,  taxes 
and  fees  assessed  upon  Uquidation  or 
reliquidation)  together  with  interest 
thereon,";  and 

c.  Paragraph  (b)(2)  is  revised. 
The  revisions  read  as  follows: 

§  24.3a    Customs  bills;  interest 
asssssment;  delinquency;  notice  to 
principal  and  surety. 

***** 

(b)  *  *  * 

(2)  Interest  on  supplemental  duties, 
taxes,  fees,  and  interest — (i)  Initial 
interest  accrual.  Except  as  otherwise 
provided  in  paragraphs  (b)(2)(i)(A) 
through  (b)(2)(i)(C)  of  this  section, 
interest  assessed  due  to  an 
underpajrment  of  duties,  taxes,  fees,  or 
interest  shall  accrue  from  the  date  the 
importer  of  record  is  required  to  deposit 
estimated  duties,  taxes,  fees,  and 
interest  to  the  date  of  liquidation  or 
reliquidation  of  the  applicable  entry  or 
reconciliation.  An  example  follows: 

Example:  Entry  underpaid  as  determined 
upon  liquidation 


Jani 
Depoats  $1,000 


DbcI 
LkMdeteB  for  $1,500 


t 


-  Interest  on  $600- 


i 


Importer  owes  $500  plus  interest  as  follows: 
The  importer  makes  a  $1,000  initial  deposit 
on  the  required  date  (January  1)  and  the  entry 
liquidates  for  $1,500  (£>ecemt>er  1).  Upon 
liquidation,  the  importer  will  be  billed  for 
$500  plus  interest.  The  interest  will  accrue 
from  the  date  payment  was  due  (January  1) 
to  date  of  liquidation  (December  1). 


(A)  If  a  refund  of  duties,  taxes,  fees, 
or  interest  was  made  prior  to  liquidation 
or  reliquidation  and  is  determined  upon 
liquidation  or  reliquidation  to  be 
excessive,  in  addition  to  any  other 
interest  accrued  under  this  paragraph 
(b)(2)(i),  interest  also  shall  accrue  on  the 


excess  amount  refunded  from  the  date 
of  the  refund  to  the  date  of  liquidation 
or  reliquidation  of  the  applicable  entry 
or  reconciliation.  An  example  follows: 

Example:  Pre-liquidation  refund  but  entry 
liquidates  for  an  increase 


Jani 
Depoeito$1,000 


Mayl 
R»4quidalion  Rsftfid  or  $300 


t 


Dael 
UquidBies  for  $1,500 

▲ 


-lnteraiton$300- 


Interest  on  $500 ' 
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Importer  owes  $800  plus  interest  as  follows: 
The  importer  makes  a  $1,000  initial  deposit 
on  the  required  date  (January  1)  and  receives 
a  pre-liquidation  refund  of  $300  (May  1)  and 
the  entry  liquidates  for  $1,500  (December  1). 
Upon  liquidation,  the  importer  will  be  billed 
for  $800  plus  interest.  The  interest  accrues  in 
two  segments;  (1)  On  the  original 
underpayment  ($500)  from  the  date  of 
deposit  (January  1)  to  the  date  of  liquidation 
(December  1);  and  (2)  on  the  pre-liquidation 


refund  ($300)  from  the  date  of  the  refund 
(May  1)  to  the  date  of  liquidation  (December 
1). 

(B)  The  following  rules  shall  apply  in 
the  case  of  an  additional  deposit  of 
duties,  taxes,  fees,  or  interest  made  prior 
to  liquidation  or  reliquidation: 

(2)  If  the  additional  deposit  is 
determined  upon  liquidation  or 
reliquidation  of  the  applicable  entry  or 


reconciliation  to  constitute  the  correct 
remaining  balance  that  was  required  to 
be  deposited  on  the  date  the  deposit  was 
due,  interest  shall  accrue  on  the  amoiuit 
of  the  additional  deposit  only  from  the 
date  of  the  initial  deposit  until  the  date 
the  additional  deposit  was  made.  An 
example  follows: 

Example:  Additional  deposit  made  and 
entry  liquidates  for  total  amount  deposited 


DepoeNs  $1,000 


t 


Meyl 
MdtionalD8po8tor$2CX) 


Interest  on  $200- 


i 


Liqii(lataBfar$i;aOO 


Importer  owes  interest  on  $200  as  follows: 
The  importer  makes  a  $1 ,000  initial  deposit 
on  the  reauired  date  (January  1)  and  an 
additional  pre-liquidation  deposit  of  $200 
(May  1)  and  the  entry  liquidates  for  $1,200 
(December  1).  Upon  liquidation,  the  importer 
will  be  billed  for  interest  on  the  original  $200 
underpayment  from  the  date  of  the  initial 
deposit  (January  1)  to  the  date  of  the 
additional  deposit  (May  1). 


(2)  If  the  additional  deposit  is 
determined  upon  liquidation  or 
reliquidation  of  the  applicable  entry  or 
reconciliation  to  be  less  than  the  full 
balance  owed  on  the  amount  initially 
required  to  be  deposited,  in  addition  to 
any  other  interest  accrued  under  this 
paragraph  (b)(2)(i],  interest  also  shall 


accrue  on  the  remaining  unpaid  balance 
from  the  date  deposit  was  initially 
required  to  the  date  of  liquidation  or 
reliquidation.  An  example  follows: 

Example:  Additional  deposit  made  and 
entry  underpaid  as  determined  upon 
liquidation 


Jan1 
D^)0ito$1.000 


h 


May1 
MilianalOspQlitoriaOO 


inlerastGn$200- 


i 


H  m^^v  ^^^^^  ^^v « ^^^^^0^0 


Decl 
Uquidatetfor$1.SOO 


Importer  owes  $300  plus  interest  as  follows: 

The  importer  makes  a  $1,000  initial 
deposit  on  the  required  date  (January  1)  and 
an  additional  pre-liquidation  deposit  of  $200 
(May  1)  and  the  entry  liquidates  for  $1,500 
(December  1).  Upon  liquidation,  the  importer 
will  be  billed  for  $300  plus  interest.  The 
interest  accrues  in  two  segments:  (1)  on  the 
additional  deposit  ($200),  from  the  date 
deposit  was  required  (January  1)  to  the  date 


of  the  additional  deposit  (May  1);  and  (2)  on 
the  remaining  underpayment  ($300),  from  the 
date  deposit  was  required  (January  1),  to  the 
date  of  liquidation  (December  1). 

(5)  If  an  entry  or  reconciliation  is 
determined  upon  liquidation  or 
reliquidation  to  involve  both  an  excess 
deposit  and  an  excess  refund  made  prior 
to  liquidation  or  reliquidation,  interest 


in  each  case  shall  be  computed 
separately  and  the  resulting  amoimts 
shall  be  netted  for  purposes  of 
determining  the  final  amoimt  of  interest 
to  be  reflected  in  the  underpaid  amount. 
An  example  follows: 

Example:  Excess  pre-liquidation  deposit 
and  excess  pre-liquidation  refund 


Jani 
OBposIs  $1,000 


Meyl 
RMqudegian  Refund  of  $300 


Interest  on  $100- 


it 


Interest  on  $200 


DbcI 
Lk|uidatesfcr$000 


Importer  owes  $200  plus  or  minus  net 
interest  as  follows: 

The  importer  makes  a  $1,000  initial 
deposit  on  the  required  date  (January  1)  and 
receives  a  pre-liquidation  refund  of  $300 
(May  1)  and  the  entry  liquidates  for  $900 
(December  1).  Upon  liquidation,  the  importer 
will  be  billed  for  $200  plus  or  minus  net 
interest.  The  interest  accrues  in  two 
segments:  (1)  Interest  accrues  in  favor  of  the 
importer  on  the  initial  overpayment  ($100) 
from  the  date  of  deposit  (January  1)  to  the 
date  of  the  refund  (May  1);  and  (2)  interest 
accrues  in  favor  of  the  Government  on  the 
refund  overpayment  ($200)  from  the  date  of 


the  refund  (May  1)  to  the  date  of  liquidation 
(December  1). 

(4)  If  the  additional  deposit  or  any 
portion  thereof  is  determined  upon 
liquidation  or  reliquidation  of  the 
applicable  entry  or  reconciliation  to 
constitute  a  payment  in  excess  of  the 
amount  initially  required  to  be 
deposited,  the  excess  deposit  shall  be 
treated  as  a  refundable  amount  on 
which  interest  also  may  be  payable  (see 
§24.36). 


(C)  If  a  depository  bank  notifies 
Customs  by  a  debit  voucher  that  a 
Customs  accoimt  is  being  debited  due  to 
a  dishonored  check  or  dishonored    . 
Automated  Clearinghouse  (ACH) 
transaction,  interest  shall  accrue  on  the 
debited  amount  from  the  date  of  the 
debit  voucher  to  either  the  date  of 
payment  of  the  debt  represented  by  the 
debit  voucher  or  the  date  of  issuance  of 
a  bill  for  payment,  whichever  date  is 
earlier. 
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(ii)  Interest  on  overdue  bills.  If  duties, 
taxes,  fees,  and  interest  are  not  paid  in 
full  within  the  applicable  period 
specified  in  §  24.3(e),  any  unpaid 
balance  shall  be  considered  delinquent 
and  shall  bear  interest  until  the  full 
balance  is  paid. 

6.  Section  24.11  is  revised  to  read  as 
follows: 

§  24.1 1    Notice  to  importer  or  owner  of 
increased  or  additional  duties,  taxes,  fees 
and  interest 

Any  increased  or  additional  dudes, 
taxes,  fees  or  interest  found  due  upon 
liquidation  or  reliquidation  shall  be 
billed  to  the  importer  of  record,  or  to  the 
actual  owner  if  the  following  have  been 
filed  with  Customs: 

(a)  A  declaration  of  the  actual  owner 
in  accordance  with  section  485(d),  Tariff 
Act  of  1930.  as  amended  (19  U.S.C. 
1485(d)),  and  §  141.20  of  this  chapter; 
and 

(b)  A  bond  on  Customs  Form  301  in 
accordance  with  §  141.20  of  this 
chapter. 


§24.25    [Amended] 

7.  In  §  24.25,  the  second  sentence  of 
paragraph  (a)  is  amended  by  removing 
the  words  "and  fees"  and  adding,  in 
their  place,  the  words  ",  fees,  and 
interest". 

8.  In  §24.36: 

a.  Paragraph  (a)  is  amended  by 
revising  the  first  sentence,  adding  a  new 
sentence  at  the  end  and  adding  new 
paragraphs  (a)(1)  through  (a)(3); 

b.  The  first  sentence  of  paragraph  (b) 
is  amended  by  removing  the  words 
"duties  or  taxes"  and  adding,  in  their 
place,  the  words  "duties,  taxes,  fees  or 
interest";  and 

c.  Paragraph  (c)  is  amended  by 
removing  the  words  "duties  or  internal 
revenue  taxes"  and  adding,  in  their 
place,  the  words  "duties,  taxes,  fees  or 
interest". 

The  revisions  and  additions  read  as 
follows: 

§  24.36    Refunds  of  excessive  duties, 
taxes,  etc. 

{a)  When  it  is  found  upon,  or  prior  to, 
liquidation  or  reliquidation  of  an  entry 


or  reconciliation  that  a  refund  of 
excessive  duties,  taxes,  fees  or  interest 
(at  the  rate  determined  in  accordance 
with  §  24.3a(c)(l))  is  due,  a  refund  shall 
be  prepared  in  the  name  of  the  person 
.  to  whom  the  refund  is  due,  as 
determined  under  paragraphs  (b)  and  (c) 
of  this  section.  *   *   *  For  purposes  of 
this  section: 

(1)  Except  as  otherwise  provided  in 
paragraphs  (a)(l)(i)  through  (a)(l)(iii)  of 
this  section,  the  refund  shall  include 
interest  on  the  excess  moneys  deposited 
with  Customs,  and  such  interest  shall 
accrue  from  the  date  the  duties,  taxes, 
fees  or  interest  were  deposited  or,  in  a 
case  in  which  a  proper  claim  is  filed 
under  19  U.S.C.  1520(d)  and  subpart  D 
of  Part  181  of  this  chapter,  fixjm  the  date 
such  claim  is  filed,  to  the  date  of 
liquidation  or  reliquidation  of  the 
applicable  entry  or  reconciliation.  An 
example  follows: 

Example:  Entry  liquidates  for  a  refund 


Jani 
DBposils  $1,000 


Dad 
fcr$400 


t 


-IrtoraetonSBOO- 


:r 


Importer  is  owed  a  refund  of  $600  plus 
interest  as  follows: 

The  importer  makes  a  $1,000  initial  deposit 
(January  1)  and  the  entry  liquidates  for  $400 
(December  1).  Upon  liquidation,  the  importer 
will  be  owed  a  refund  of  $600  plus  interest. 
The  interest  will  accrue  from  the  date  of 
deposit  (January  1)  to  the  date  of  liquidation 
(December  1). 


(i)  If  an  additional  deposit  of  duties, 
taxes,  fees  or  interest  was  made  prior  to 
liquidation  or  reliquidation  and  if  any 
portion  of  that  additional  deposit  was  in 
excess  of  the  amount  required  to  be 
deposited,  in  addition  to  any  other 
interest  accrued  under  this  paragraph 
(a)(1).  the  refund  also  shall  include 


interest  accrued  on  the  excess 
additional  deposit  from  the  date  of  the 
additional  deposit  to  the  date  of 
liquidation  or  reliquidation  of  the 
applicable  entry  or  reconciliation.  An 
example  follows: 

Example:  Additional  deposit  made  and 
entry  liquidates  for  a  refund 


Jani 
Deposits  $1,000 

n 


Mayl 
AddMonal  Deposit  of  $200 


t 


-lnteraston$200- 


lntere8ton$7D0- 


Dscl 
UquidBlBsfar$300 

4 


Importer  is  owed  a  refund  of  $900  plus 
interest  as  follows: 

The  importer  makes  a  $1,000  initial  deposit 
(January  1)  and  an  additional  pre-liquidation 
deposit  of  $200  (May  1)  and  the  entry 
liquidates  for  $300  (December  1).  Upon 
liquidation,  the  importer  will  be  refunded 
$900  plus  interest.  The  interest  accrues  in 
two  segments:  (1)  On  the  additional  deposit 
overpayment  ($200),  from  the  date  of  the 
additional  deposit  (May  1)  to  the  date  of 
liquidation  (December  1);  and  (2)  on  the 
initial  deposit  overpayment  ($700),  from  the 


date  of  deposit  (January  1)  to  the  date  of 
liquidation  (December  1). 

(ii)  In  the  case  of  a  refund  of  duties, 
taxes,  fees  or  interest  made  prior  to 
liquidation,  such  a  refund  will  include 
only  principal  amounts  and  not  any 
interest  thereon.  Interest  on  such 
principal  amoimts  will  be  computed  at 
the  time  of  liquidation  or  reliquidation 
and  shall  accrue  as  follows: 

(A)  Interest  shall  only  accrue  on  the 
amount  refunded  irota  the  date  the 


duties,  taxes,  fees  or  interest  were 
deposited  to  the  date  of  the  refund  if  the 
amount  refunded  is  determined  upon 
liquidation  or  reliquidation  of  the 
applicable  entry  or  reconciliation  to 
constitute  the  true  excess  amount 
deposited  with  Customs.  An  example 
follows: 

Example:  Pre-liquidation  refund  and  entry 
liquidate;;  for  net  amount  collected 
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Janl 
Deposits  $1,000 

t 


Meyl  Decl 

Pr»lqiidBlionRBlUndar$aOO      LiqiidateBfer$800 


lnt8raBton$200- 


i 


Importer  is  owed  a  refund  of  interest  on  $200 
as  follows: 

The  importer  makes  a  SI  ,000  initial  deposit 
(January  1)  and  receives  a  pre-liquidation 
refund  of  $200  (May  1)  and  the  entry 
liquidates  for  $800  (December  1).  Upon 
liquidation,  the  importer  will  be  refunded 
interest  on  the  $200  overpayment  from  the 


date  of  the  initial  deposit  (January  1)  to  the 
date  of  the  pre-liquidation  refund  (May  1). 

(B)  If  the  amount  refunded  is 
detennined  upon  liquidation  or 
reliquidation  of  the  applicable  entry  or 
reconciliation  to  constitute  less  than  the 
true  excess  amount  deposited  with 
Customs,  in  addition  to  any  other 


interest  accrued  imder  this  paragraph 
(a)(1),  interest  also  shall  accrue  on  the 
remaining  excess  deposit  from  the  date 
the  duties,  taxes,  fees  or  interest  were 
deposited  to  the  date  of  liquidation  or 
reliquidation.  An  example  follows: 

Example:  Pre-liquidation  refund  and  entry 
liquidates  for  an  additional  refund 


Jin1 
Deposits  $1,000 

A 


Mayl 
Pre^iqiidation  Reftnd  or$200 


liiter6Bton$200- 


i 


Interest  on  $700 


D6C1 

liquidates  for  $100 


Importer  is  owed  a  refund  of  $700  plus 
interest  as  follows: 

The  importer  makes  a  $1,000  initial  deposit 
(January  1)  and  receives  a  pre-liquidation 
refund  of  $200  (May  1)  and  the  entry 
liquidates  for  $100  (December  1).  Upon 
liquidation,  the  importer  will  be  refunded 
$700  plus  interest.  The  interest  accrues  in 
two  segments:  (1)  On  the  pre-liquidation 
refund  ($200),  from  the  date  of  deposit 


(January  1)  to  the  date  of  the  pre-liquidation 
refund  (May  1);  and  (2)  on  the  remaining 
overpayment  ($700),  from  the  date  of  deposit 
(January  1)  to  the  date  of  liquidation 
(December  1). 

(C)  If  an  entry  or  reconciliation  is 
determined  upon  liquidation  or 
reliquidation  to  involve  both  an  initial 
imderpayment  and  an  additional  excess 


deposit,  interest  in  each  case  shall  be 
computed  separately  and  the  resulting 
amotmts  shall  be  netted  for  purposes  of 
deteimining  the  final  amoimt  of  interest 
to  be  reflected  in  the  refimd.  An 
example  follows: 

Example:  Additional  deposit  made  and 
entry  liquidates  for  a  refund 


Janl 
DBpoiito  $1,000 


t 


Mayl 
Ai(MonelDBpOBitor$300 


lnlefeeton$100- 


it. 


lrtaraHtanS200 


DbcI 
UcMdates  for  $1,100 

_t 


Importer  is  owed  a  refund  of  $200  plus  or 
minus  net  interest  as  follows: 
The  importer  makes  a  $1,000  initial  deposit 
on  the  required  date  (January  1)  and  an 
additional  pre-liquidation  deposit  of  $300 
(May  1)  and  the  entry  liquidates  for  $1,100 
(December  1).  Upon  liquidation,  the  importer 
will  be  refunded  $200  plus  or  minus  net 
interest.  The  interest  accrues  in  two 
segments:  (1)  Interest  accrues  in  favor  of  the 
Government  on  the  initial  underpayment 
($100)  from  the  date  deposit  was  required 
(January  1)  to  the  date  of  the  additional 
deposit  (May  1):  and  (2)  interest  accrues  in 
favor  of  the  importer  on  the  overpayment 
($200)  frY>m  the  date  of  the  additional  deposit 
(May  1)  to  the  date  of  liqmdation  (December 
1). 

(D)  If  the  amount  refunded  or  any 
portion  thereof  exceeds  the  amoimt 
properly  refundable  as  detennined  upon 
liquidation  or  reliquidation  of  the 
applicable  entry  or  reliquidation,  the 
excess  amount  refunded  shall  be  treated 
as  an  imderpayment  of  duties,  taxes, 
fees  or  interest  on  which  interest  shall 
accrue  as  provided  in  §  24.3a. 


(2)  A  refund  determined  to  be  due 
upon  liquidation  or  reliquidation, 
including  a  refimd  consisting  only  of 
interest  that  has  accrued  in  accordance 
with  paragraph  (a)(l)(ii)  of  this  section, 
shall  be  paid  within  30  days  of  the  date 
of  liquidation  or  reliquidation  of  the 
applicable  entry  or  reconciliation. 

(3)  If  a  refund,  including  any  interest 
thereon,  is  not  paid  in  full  within  the 
applicable  30-day  period  specified  in 
paragraph  (a)(2)  of  this  section,  the 
refund  shall  be  considered  delinquent 
thereafter  and  interest  shall  accrue  on 
the  unpaid  balance  by  30-day  periods 
until  the  full  balance  is  paid.  However, 
no  interest  will  accrue  during  the  30- 
day  period  in  which  the  refund  is  paid. 


PART  159-UQUIDATION  OF  DUTIES 

1.  The  authority  citation  for  Part  159 
is  revised  to  read  as -follows: 

Authority:  19  U.S.C.  66. 1500, 1504, 1624. 
Subpart  C  also  issued  under  31  U.S.C.  5151. 


Sections  159.4, 159.5,  and  159.21  also 
issued  under  19  U.S.C.  1315; 

Section  159.6  also  issued  under  19 
U.S.C.  1321, 1505; 

Section  159.7  also  issued  under  19 
U.S.C.  1557; 

Section  159.22  also  issued  under  19 
U.S.C.  1507; 

Section  159.44  also  issued  under  15 
U.S.C.  73,  74; 

Section  159.46  also  issued  under  19 
U.S.C.  1304; 

Section  159.55  also  issued  under  19 
U.S.C.  1558; 

Section  159.57  also  issued  under  19 
U.S.C.  1516; 

§§159.4, 159.6. 159.7, 159.21, 159.22, 159.44, 
1 59.46, 1 59.55, 1 59.57    [Amended] 

2.  The  parenthetical  authority 
citations  at  the  end  of  §§  159.4, 159.5, 
159.6, 159.7,  159.21, 159.22, 159.44, 
159.46, 159.55,  and  159.57  are  removed. 

3.  hi  §159.6: 

a.  The  first  sentence  of  paragraph  (a) 
is  amended  by  removing  the  words  "and 
taxes"  the  first  time  they  appear  and 
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adding,  in  their  place,  the  words  "taxes, 
and  interest"; 

b.  The  introductory  text  of  paragraph 
(b)  is  amended  by  removing  the  words 
"and  taxes"  wherever  they  appear  and 
adding,  in  their  place,  the  words  "taxes, 
and  interest"; 

c.  Paragraph  (c)  is  amended  by 
removing  the  words  "and  taxes  assessed 
in  the  liquidation"  and  adding,  in  their 
place,  the  words  "taxes,  and  interest 
assessed  in  the  liquidation"  and  by 
removing  the  words  "and  taxes  assessed 
iu  the  reliquidation"  and  adding,  in 
their  place,  the  words  "taxes,  and 
interest  assessed  in  the  reliquidation"; 
and 

d.  In  paragraph  (d),  the  paragraph 
heading  and  the  paragraph  text  are 
amended  by  adding  "and  interest"  after 
"taxes". 

PART  174-PROTESTS 

1.  The  authority  citation  for  Part  174 
continues  to  read  as  follows: 

Authority:  19  U.S.C.  66. 1514.  1515, 1624. 

§174.11    [Amended] 

2.  In  §  174.11,  paragraph  (c)  is 
amended  by  adding  ",  including  the 
accrual  of  interest,"  after  "character". 

§174.12    [Amended] 

3.  In  §  174.12,  paragraph  (a)(2)  is 
amended  by  adding  ",  or  receiving  a 
refund  of,"  after  "paying". 

Approved:  July  28.  1999. 

Raymond  W.  Kelly, 

Commissioner  of  Customs. 

Dennis  M.  O'Connell, 

Acting  Deputy  Assistant  Secretary  of  the 
Treasury. 

[FR  Doc.  99-26882  Filed  10-19-99;  8:45  am] 

BILUNG  CODE  482l>-02-l> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  3,  5, 10, 20,  50,  56,  58, 

207,  310,  312,  316,  600, 601, 607, 610, 
640,  and  660 

[Docket  No.  98N-0144] 

RiN0910-AB29 

Biologicai  Products  Reguiated  Under 
Section  351  of  the  Public  Health 
Service  Act;  Implementation  of 
Biologies  License;  Elimination  of 
Establishment  License  and  Product 
License 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
biologies  regulations  to  eliminate 
references  to  establishment  licenses  and 
product  licenses  for  all  products 
regulated  under  the  Public  Health 
Service  Act  (the  PHS  Act).  In  lieu  of 
filing  an  establishment  license 
application  (ELA)  and  product  license 
application  (PLA)  in  oider  to  market  a 
biological  product  in  interstate 
commerce,  a  manufacturer  will  file  a 
single  biologies  license  application 
(BLA)  with  the  agency.  Upon  approval 
of  the  BLA,  a  manufacturer  will  receive 
a  biologies  license  to  market  the  product 
in  interstate  commerce.  This  action  is 
part  of  FDA's  continuing  effort  to 
achieve  the  objectives  of  the  President's 
"Reinventing  Government"  initiatives 
and  is  intended  to  reduce  unnecessary 
burdens  for  industry  without 
diminishing  public  health  protection. 
This  action  implements  certain  sections 
of  the  FDA  Modernization  Act  of  1997 
(FDAMA). 

DATES:  Effective  date:  The  regulation  is 
effective  December  20,  1999. 

Compliance  Date:  Submit  all 
applications  with  the  Form  FDA  356h 
by  December  20, 1999,  and  submit  any 
application  for  licensure  as  a  BLA  by 
October  20,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Yetter,  Center  for  Biologies 
Evaluation  and  Research  (CBER)  (HFM- 
10),  Food  and  Drug  Administration, 
1401  Rockville  Pike,  suite  200N, 
Rockville,  MD  20852-1448,  301-827- 
0373. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

In  the  Federal  Register  of  July  31, 
1998  (63  FR  40858).  FDA  proposed  to 
amend  the  biologies  and  other  drug 
regulations  to  eliminate  references  to 
the  PLA  and  ELA  and  to  replace  such 
references  with  the  BLA.  FDA  provided 
75  days  for  comments  on  the  proposed 
rule.  FDA  held  a  public  meeting, 
announced  in  the  Federal  Register  of 
August  11, 1998  (63  FR  42773),  on 
September  2, 1998,  to  discuss  the  BLA/ 
biologies  license  scheme.  FDA  also 
invited  the  submission  of  written 
comments  to  the  docket  at  the  public 
meeting.  The  transcript  of  the  public 
meeting  and  written  comments  to  the 
proposed  rule  are  on  file  in  the  Dockets 
Management  Branch  (HFA-305),  5630 
Fishers  Lane,  rm.  1061,  Rockville,  MD 
20852. 

Prior  to  the  issuance  of  the  proposed 
rule,  FDA  had  already  reviewed  its 
process  of  licensing  biological  products 
and  had  taken  a  number  of  actions  to 
reduce  the  regulatory  burdens  imposed 


by  the  licensing  process  and  to  make  the 
licensing  process  more  consistent  with 
the  process  for  the  approval  of  new 
drugs,  bi  the  Federal  Register  of  May 
14, 1996  (61  FR  24227),  FDA  issued  a 
final  rule  to  amend  the  biologies 
regulations  by  eliminating  the  ELA 
requirement  for  the  following  specified 
biotechnology  and  synthetic  biological 
products  licensed  under  section  351  of 
die  PHS  Act  (42  U.S.C.  262  et  seq.):  (1) 
Therapeutic  deoxyribonucleic  acid 
(DNA)  plasmid  products;  (2)  therapeutic 
synthetic  peptide  products  of  40  or 
fewer  amino  acids;  (3)  monoclonal 
antibody  products  for  in  vivo  use;  and 
(4)  therapeutic  recombinant  DNA- 
derived  products.  That  provision 
applied  only  to  those  products  that  FDA 
determined  under  principles  articidated 
in  the  "Intercenter  Agreement  Between 
the  Center  for  Drug  Evaluation  and 
Research  and  the  Center  for  Biologies 
Evaluation  and  Research"  (effective  on 
October  31, 1991)  to  be  subject  to 
licensure  under  section  351  of  the  PHS 
Act.  Thus,  upon  approval, 
manufacturers  of  the  specified 
biotechnology  and  synthetic  biological 
products  received  a  single  biologies 
license  instead  of  a  product  license  and 
an  establishment  license  (see  §  601.2(c) 
(21  CFR  601.2(c))). 

In  the  Federal  Register  of  July  8, 1997 
(62  FR  36558),  FDA  announced  the 
availability  of  a  revised  Form  FDA  356h 
entiUed  "Application  to  Market  a  New 
Drug,  Biologic,  or  an  Antibiotic  Drug  for 
Human  Use."  Form  FDA  356h  was 
revised  as  a  "Reinventing  Government" 
initiative  to  harmonize  application 
procedtu^s  between  CBER  and  the 
Center  for  Drug  Evaluation  and  Research 
(CDER)  as  outlined  in  the  President's 
November  1995  National  Performance 
Review  Report  entitied  "Reinventing  the 
Regulation  of  Drugs  Made  From 
Biotechnology."  In  the  notice,  FDA 
advised  that  applicants  for  biologies 
licenses  for  products  specified  in 
§  601.2(e)  as  well  as  autologous  somatic 
cell  therapy  products  could  begin  to  use 
Form  FDA  356h  immediately  and  were 
required  to  do  so  beginning  January  8, 
1998.  FDA  advised  applicants  for 
licenses  for  other  biological  products 
that  the  agency  would  announce  in  the 
futiue  when  they  can  voluntarily  begin 
to  use  and  will  be  required  to  use  Form 
FDA  356h.  Upon  approval  of  a  BLA 
submitted  on  Form  FDA  356h,  FDA  will 
issue  a  single  biologies  license.  FDA 
believes  that  this  licensing  procedure 
will  greatly  simplify  the  application 
process,  harmonize  application 
procedures  with  those  of  CDER,  and 
reduce  industry  and  agency  paperwork 
burdens.  As  a  consequence  of  this  final 
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rule,  all  manufacturers  requesting 
approval  to  introduce,  or  deliver  for 
introduction,  a  biological  product  into 
interstate  commerce  must  use  Form 
FDA  356h  to  submit  a  BLA  in  lieu  of 
separate  establishment  and  product 
applications. 

On  November  21, 1997,  the  President 
signed  into  law  FDAMA  (Pub.  L.  105- 
115).  Section  123  of  FDAMA,  in 
pertinent  part,  amended  section  351  of 
the  PHS  Act  to  specify  that  a  biologies 
license  shall  be  in  efiect  for  a  biological 
product  prior  to  such  product's 
introduction  into  interstate  commerce. 
FDAMA  thereby  statutorily  codified 
FDA's  administrative  BLA/biologics 
license  "Reinvoiting  Government" 
initiative.  Section  123(a)(1)  of  FDAMA 
further  states  that  the  Secretary  of 
Health  and  Himian  Swvices  (the 
Secretary)  (delegated  to  the 
Commissioner  of  Food  and  Drugs  at  21 
CFR  5.10(a)(5))  shall  approve  a 
"biologies  license  application"  on  the 
basis  of  a  demonstration  that  the 
biological  product  that  ir  the  subject  of 
the  application  is  safe,  pure,  and  potent; 
and  me  facility  in  whidi  the  biological 
product  is  manufactured,  processed, 
packed,  or  held  meets  standards 
designed  to  ensure  that  the  biological 
product  continues  to  be  safe,  pure,  and 
potent. 

With  the  consolidation  of  the  ELA's 
and  PLA's  into  a  single  BLA,  the 
amount  of  information  formerly 
included  in  the  ELA  will  be  reduced, 
but  not  eliminated.  Much  of  the 
information  previously  reviewed  in  an 
ELA  at  FDA  will  be  reviewed  by  FDA 
investigators  at  the  manuhicturing  site 
during  a  preapproval  inspection.  Some 
information  formerly  induded  in  the 
ELA  will  now  be  submitted  as 
"chemistry,  manufacturing,  and 
controls"  (CMC)  information  or  imder 
the  "establishment  description"  section 
of  Form  FDA  356h.  The  type  and 
amount  of  information  related  to  the 
establishment  will  vary  according  to  the 
specific  biological  product  for  which 
licensiue  is  being  requested.  To  describe 
what  information  should  be  included 
for  each  t3^e  of  biological  product, 
CHER  has  prepared  a  series  of  guidance 
docimients.  The  following  guidance 
documents  are  available:  (1)  "Guidance 
for  Industry  for  the  Submission  of 
Chemistry,  Manu&cturing,  and  Controls 
Information  for  a  Therapeutic 
Recombinant  DNA-Derived  Product  or  a 
Monoclonal  Antibody  Product  for  In 
Vivo  Use"  (61  FR  56243,  October  31, 
1996):  (2)  "Guidance  for  the  Submission 
of  Chemistry,  Manufactiiring,  and 
Controls  Information  and  Establishment 
Description  for  Autologous  Somatic  Cell 
Therapy  Products"  (62  FR  1460,  January 


10, 1997);  (3)  "Guidance  for  Industry  for 
the  Submission  of  Chemistry, 
Manufacturing  and  Controls  Information 
for  Synthetic  Peptide  Substances" 
(issued  on  the  internet,  November 
1994);  (4)  "Guidance  for  Industry: 
Content  and  Format  of  Chemistiy, 
Manufectiuing  and  Controls  and 
Establishment  Description  Information 
for  a  Vaccine  or  Related  Product"  (64  FR 
518,  January  5, 1999);  (5)  "Guidance  for 
Industry  for  the  Submission  of 
Chemistry,  Manufact\uing  and  Controls 
and  Establishment  Description 
Information  for  Hiunan  Plasma-Derived 
Biological  Products,  Animal  Plasma,  or 
Serum-Derived  Products"  (64  FR  7896, 
February  17, 1999);  (6)  "Guidance  for 
Industry:  Content  and  Format  of 
Chemistry,  Manufacturing  and  Controls, 
and  Establishment  Description 
Information  for  a  Biological  In  Vitro 
Diagnostic  Product"  (64  FR  11023, 
March  8, 1999);  (7)  "Guidance  for 
Industry:  On  the  Content  and  Format  of 
Chemistry,  Manufacturing  and  Controls, 
and  Establishment  Description 
Information  for  an  Allergenic  Extract  or 
Allergen  Patch  Test"  (64  FR  20006, 
April  23, 1999);  and  (8)  "Guidance  for 
Industry:  For  the  Submission  of 
Chemistry,  Manufacturing  and  Controls, 
and  Establishment  Description 
Information  for  Human  Blood  and  Blood 
Components  Intended  for  Transfusion 
or  for  Further  Manufacture  and  for  the 
Completion  of  the  Form  FDA  356h 
AppUcation  to  Market  a  New  Drug, 
Biologic  or  an  Antibiotic  Drug  for 
Human  Use"  (64  FR  25049,  May  10, 
1999).  All  of  these  guidance  documents 
can  be  downloaded  from  the  CBER 
Guidelines/Guidance  document  World 
Wide  Web  page  at  "http://www.fda.gov/ 
cber/guideUnes.htm".  These  guidance 
documents  can  also  be  obtained  by 
written  request  to  the  Office  of 
Conunimication,  Training,  and 
Manu&cturers  Assistance  (HFM— 40), 
Center  for  Biologies  Evaluation  and 
Research,  Food  and  Drug 
Administration,  1401  RockviUe  Pike, 
Rockville,  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
the  office  in  processing  your  requests. 
These  docmnents  may  adso  be  obtained 
by  mail  by  calling  the  CBER  Voice 
Information  System  at  1-800-835-4709 
or  301-827-1800,  or  by  fax  by  calling 
the  FAX  Information  System  at  l-88ft- 
CBER-FAX  or  301-827-3844. 

n.  Highlights  of  Proposed  Rule 

A.  Introduction 

FDA  licenses  biological  products 
under  the  authority  of  section  351(a)  of 
the  PHS  Act.  The  PHS  Act  requires  that 
biological  products  be  licensed  and  be 


safe,  pvae,  potent,  and  manufactured  in 
facilities  designed  to  ensure  that  the 
product  continues  to  be  safe,  pure,  and 
potent.  The  PHS  Act  does  not  specify 
the  license  application  forms  that 
manufacturers  must  submit  to  FDA. 
Except  for  the  biological  products  listed 
under  §  601.2(c),  FDA,  in  the  past,  has 
required  manufact\u«rs  to  submit  a  PLA 
and  an  ELA  (or  a  PLA  and  a  supplement 
to  an  existing  ELA)  for  each  biological 
product.  Accordin^y,  upon  approval, 
FDA  issued  two  licenses  for  each 
product. 

In  the  proposed  rule  of  July  31, 1998, 
FDA  proposed  changes  to  the 
regulations  intended  to  implement  use 
of  the  BLA  and  to  implement  FDAMA. 
The  proposed  rule  would  also  change 
certain  definitions  to  be  more  consistent 
with  FDAMA  and  eliminate  references 
to  the  PLA  and  ELA.  In  the  following 
sections  of  this  document,  FDA  outlines 
in  greater  detail  the  provisions  of  the 
proposed  rule. 

B.  Definitions  and  Deletion  of  Terms 

In  order  to  reduce  any  confusion  that 
may  Tesult  from  use  of  the  torn 
"facility"  in  section  351  of  the  PHS  Act 
as  amended  by  FDAMA,  FDA  propo^ 
to  amoid  the  definition  of 
"establishment"  in  §  600.3(w)  (21  CFR 
600. 3(w))  to  clarify  that  the  term  has  the 
same  meaning  as  "&cility"  in  section 
351  of  the  PHS  Act.  FDA  also  proposed 
to  amend  the  definition  of  "standards" 
in  §  600.3(n)  to  indicate  that  the  term 
refers  to  specifications  and  procedures 
established  in  BLA's  designed  to  ensure 
the  continued  safety,  purity,  and 
potency  of  biological  products  as  well  as 
adherence  to  specifications  and 
procedures  in  applicable  regulations. 
Establishing  standards  in  the  BLA  is 
consistent  vnXh.  FDA's  previoiis  effort  to 
streamline  the  license  review  process  by 
deleting  certain  additional  standards  in 
the  biologies  regulations  (see  61  FR 
40153,  August  1, 1996).  This  proposed 
change  to  §  600.3(n)  also  would  reduce 
confusion  in  the  biologies  regulations  by 
establishing  consistency  with  FDA's 
current  regulation  at  21  CFR  601.5(b)(4) 
regarding  the  revocation  of  licenses. 
FDA  proposed  to  delete  the  term 
"licensee"  as  used  in  the  biologies 
regulations  in  order  to  reduce  confusion 
and  to  make  clear  that  it  is  the  licensed 
manu&cturer  who  is  responsible  for 
compliance  with  product  and 
establishment  requirements.  The  term 
"licensed  manufacturer"  would  be 
inserted  in  all  instances  that  currently 
read  "licensee." 
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C.  Elimination  ofPLA/ELA  and 
Implementation  ofBLA 

FDA  proposed  that  the  terms 
"biologies  license"  or  "biologies  license 
application"  be  substituted  in  lieu  of 
references  to  PLA's  and  ELA's  and 
product  and  establishment  licenses  in 
all  regulations  in  21  CFR  chapter  I.  In 
a  few  instances,  references  to  product 
and  establishment  licenses  would  be 
retained  for  historical  accuracy,  e.g., 
§601.25  (21  CFR  601.25)  and  21  CFR 
601.26. 

Under  the  proposed  rule,  a 
manufacturer  applying  for  approval  to 
market  a  biological  product  imder 
section  351  of  the  PHS  Act  would 
submit  to  FDA  the  appropriate 
establishment  and  product  information 
on  the  recently  approved  Form  FDA 
356h.  Manufacturers  would  no  longer  be 
required  to  submit  product  or 
establishment  information  on  one  of  the 
many  different  PLA  and  ELA  forms 
formerly  in  use.  Upon  approval  of  the 
BLA,  FDA  would  issue  an  approval 
letter  that  in  general  terms  states  that 
FDA  grants  the  licensed  manufacturer  a 
biologies  license  to  manufacture  the 
particular  biological  product.  FDA 
would  not  issue  license  certificates 
separate  from  the  approval  letter  as  is 
current  agency  practice.  The  approval 
letter  would  serve  as  the  functional 
equivalent  of  a  biologies  license  within 
the  meaning  of  section  351  of  the  PHS 
Act. 

Under  proposed  §  601.2(a), 
manufacturers  would  list  in  the  BLA  the 
addresses  of  all  locations  of 
manufacture  of  a  biological  product. 
FDA  believes  this  will  simplify  and 
clarify  the  licensing  processes  by  having 
necessary  establishment  information  in 
the  BLA  and  also  by  allowing  FDA  to 
approve  all  locations  involved  in  the 
manufacture  of  the  product  without 
having  to  issue  an  establishment  license 
for  eadi  location. 

Under  proposed  §  601.9(c),  for 
manufacturers  of  some  biological 
products  that  would  be  able  to  list 
multiple  products  in  a  single  BLA,  (such 
as  blood  and  blood  components  and 
nonstandardized  allergenic  products) 
and  for  which  FDA  will  issue  a  single 
biologies  license  to  the  manufacturer  for 
more  than  one  product,  FDA  would  be 
able  to  license  compliant  locations  and 
products  and  exclude  noncompliant 
locations. 

D.  Radioactive  Biological  Products 

FDA  proposed  to  amend  §  601.2(b)  to 
clarify  procediires  for  submitting  an 
application  for  marketing  approval  for  a 
radioactive  biological  product  in  order 
to  help  ensure  consistency  with  current 


CBER  and  CDER  policies  and 
procedures.  The  regulation  would 
clarify  when  a  manufacturer  of  a 
radioactive  biological  product  should 
submit  a  new  drug  application  (NDA)  to 
CDER  or  a  BLA  to  CBER.  The  regulation 
provides  that  when  the  biological 
component  of  a  radioactive  coupled 
antibody  determines  the  site  of  action, 
normally  a  BLA  would  be  submitted. 
The  regulation  will  provide  sufficient 
flexibility  to  take  into  account  sitiiations 
that  may  arise  in  the  future  where  the 
scientific  issues  associated  with  a 
radionuclide  or  other  chemically 
sjmthesized  component  are  more 
significant  than  the  scientific  issues 
associated  with  the  biological 
component.  In  such  cases,  jurisdiction 
will  be  determined  in  accordance  with 
principles  articulated  in  the  "Intereenter 
Agreement  Between  the  Center  for  Drug 
Evaluation  and  Research  and  the  Center 
for  Biologies  Evaluation  and  Research" 
of  October  31, 1991.  The  proposed 
changes  should  not  be  construed  as  an 
attempt  to  address  or  implement  the 
requirements  of  section  122  of  FDAMA, 
"Requirements  for 
Radiopharmaceuticals." 

FDA  is  also  amending  §  310.4  (21  CFR 
310.4)  to  make  it  consistent  with 
§  601.2(b).  Revisions  to  the  proposed 
changes  to  §  310.4  have  been  made  for 
clarity.  Certain  changes  to  both 
§  310.4(a)  and  (b)  are  necessary  in  order 
to  make  congruous  the  regulations  that 
describe  whether  CBER  or  CDER  will 
have  primary  jurisdiction  over  a 
radioactive  biological  product.  The 
amendment  to  §  310.4(b)  is  prospective 
and  does  not  alter  the  approval 
mechanism  of  any  currentiy  approved 
radioactive  biological  products  that 
have  approved  NDA's  or  approved 
establishment  and  product  licenses. 
Section  310.4(a)  is  amended  to  make  it 
consistent  with  §  601.2(b)  and  to  clarify 
that  if  any  biological  product  has  an 
approved  license  under  section  351  of 
the  PHS  Act,  it  is  not  required  to  have 
an  approved  application  under  section 
505  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C.  355). 

E.  Current  Good  Manufacturing  Practice 
Requirements 

FDA  discussed  in  the  preamble  to  the 
proposed  rule  the  applicability  of 
current  good  manufacturing  practices 
(CGMP)  requirements  for  biological 
products.  For  clarity  FDA  proposed  in 
§  601.2(d)  that  Uie  CGMP  requirements 
in  parts  210,  211,  600,  606,  and  820  (21 
CFR  parts  210,  211,  600,  606,  and  820) 
are  included,  as  applicable,  as  part  of 
the  establishment  requirements  for  the 
production  of  a  biological  product. 


m.  Comments  on  the  Proposed  Rule 
and  FDA  Responses 

FDA  received  two  letters  of  comment 
in  response  to  the  proposed  rule;  one 
letter  from  an  organization  representing 
the  blood  and  blood  component 
industry  and  another  from  a 
manufacturer  of  biological  products. 
Conunents  received  and  FDA's 
responses  to  the  conunents  are 
discussed  below.  There  were  also  a  few 
technical  changes,  to  be  consistent  with 
other  changes  in  this  rulemaking  or  to 
be  consistent  with  statutory  language  in 
FDAMA,  made  to  the  following 
regulations:  21  CFR  50.3(b)(12), 
56.102(b)(ll),  58.3(e)(13);  §§600.81. 
601.2,  and  601.21  (21  CFR  601.21).  FDA 
is  also  revising  21  CFR  601.22  to  remove 
wording  that  was  inadvertently  added  to 
the  regulation  in  the  proposed  rule  that 
implied  that  either  of  two  requirements 
must  be  met.  The  change  eliminates  this 
ambiguity  and  reinstates  the  original 
intent  that  both  requirements  must  be 
met. 

1.  A  comment  was  supportive  of  the 
concept  of  a  BLA  and  use  of  the  Form 
FDA  356h  but  strongly  urged  FDA  to 
ensure  that  the  intended  paperwork 
reduction  and  efficiency  goals  are 
achieved.  The  comment  stated  that  the 
simplification  of  the  BLA  will  be 
afiected  by  how  supplemental 
applications  are  handled  and  expressed 
concern  that  this  be  adequately 
addressed.  The  comment  specifically 
requested  that  in  implementing  the  BLA 
for  blood  and  blood  components  that 
one  supplement  to  the  BLA  be 
acceptable  to  report  a  change  in  the 
manufacturing  of  Platelets,  Pheresis  for 
all  manu&ctiuing  locations. 

FDA  agrees  that  it  is  important  to 
implement  the  rule  in  a  manner  that 
will  reduce  unnecessary  burdens; 
accordingly  the  agency  is  implementing 
several  mechanisms  for  ensuring  that 
this  is  the  case.  Manufacturers  of  some 
biological  products  will  be  able  to  list 
multiple  products  in  a  BLA  and  FDA 
will  issue  a  single  biologies  license  to 
the  manufacturer  for  more  than  one 
product.  FDA  intends  to  use  this 
approach  generally  with  products  that 
both  have  been  on  the  market  for  a  long 
period  of  time  and  that  FDA  has 
considerable  knowledge  and  expertise 
regulating.  CurrenUy,  only  products 
such  as  blood  and  blood  components 
and  nonstandardized  allergenic 
products  will  be  bandied  in  a  single 
BLA.  Therefore,  a  manufacturer  of  blood 
and  blood  components  will  only  need  to 
submit  one  BLA  to  request  approval  to 
market  one  or  more  blood  or  blood 
components,  (e.g..  Whole  Blood, 
Platelets,  Plasma,  Red  Blood  Cells,  and 
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Cryoprecipitated  AHF).  FDA  believes 
this  consolidation  of  forms  and 
submissions  will  resiilt  in  a  reduced 
regulatory  burden  for  the  blood  industry 
because  information  previously 
duplicated  in  the  many  blood  and  blood 
component  product  and  establishment 
applications  would  be  submitted  only 
once  in  the  BLA. 

With  regard  to  manufacturing 
changes,  the  BLA  system  will  simplify 
submission  of  supplements  to  blood  and 
blood  component  applications. 
Currently,  manufacturers  desiring  to 
make  a  single  manufacturing  change 
that  would  affect  multiple  products  are 
required  to  submit  a  supplement  to  each 
individual  product  and  establishment 
application.  Under  the  final  rule,  a 
manufecturer  would  only  need  to 
submit  one  supplement  to  the  BLA.  For 
example,  under  the  current  PLA/ELA 
system  if  a  manufactiuer  desired  to 
make  a  single  change  to  the  irradiation 
procedure  for  its  Whole  Blood,  Red 
Blood  Cells,  Platelets,  and  Plasma 
products  manufactured  at  3  locations, 
the  manufttcturer  would  be  required  to 
submit  12  supplements  to  4  PLA's,  i.e., 
a  separate  supplement  for  each  blood 
component  manufactured  at  each 
location.  Under  the  final  rule,  the 
manufacturer  would  only  be  required  to 
submit  one  supplement  to  the  BLA 
describing  the  change  for  all  of  the 
products  and  locations  involved.  Of 
course,  all  data  (including  applicable 
validation  and  quality  control  testing) 
and  information  related  to  all  the 
affected  products  and  locations  would 
be  expected  to  be  present  in  the 
supplement.  Section  123  of  FDAMA 
states,  in  part,  that  the  Secretary  shall 
approve  a  BLA  on  the  basis  of  a 
demonstration  that  the  biological 
product  that  is  the  subject  of  the 
application  is  safe,  pure,  and  potent; 
and  the  fecility  in  which  the  biological 
product  is  manufactured,  processed, 
packed,  or  held  meets  standards 
designed  to  ensure  that  the  biological 
product  continues  to  be  safe,  pure,  and 
potent.  FDA  intends  to  ensure  that  the 
final  rule  will  be  properly  implemented 
and  is  providing  adequate  training  and 
management  oversight  to  ensiue  that 
this  happens. 

2.  One  comment  requested  the 
elimination  of  the  use  of  the  Form  FDA 
2567,  Transmittal  of  Labels  and 
Circulars,  as  being  duplicative  of  Form 
FDA  356h. 

FDA  disagrees  that  the  form  is 
duplicative.  FD^  Form  2567  is  used  for 
any  submission  of  labeling,  including 
promotional  labeling.  This  form  (OMB 
Control  No.  0910-0039)  contains 
information  that  is  not  requested  in  the 
Form  FDA  356h,  which  is  necessary  for 


the  adequate  tracking  of  labeling 
submissions  to  FDA.  It  provides  specific 
identification  of  the  labeling  changes, 
including  revision  number  and  the  tjrpe 
of  labeling  and  provides  a  check  list  for 
the  type  of  changes  that  have  been  made 
to  the  labeling.  The  form  provides  a 
clear,  simple  method  for  transmitting 
comments  on  the  labeling  to  and  from 
the  manufacturers  allowing  for  quick 
return  of  comments  and  easy 
identification  of  sequential  revisions. 

3.  One  comment  stated  that  the  "Draft 
Guidance  for  hidustry:  For  the 
Submission  of  Chemistry, 
Manufacturing  and  Controls  and 
Establishment  Description  Information 
for  Human  Blood  and  Blood 
Components  Intended  for  Transfusion 
or  for  Fxulher  Manufactxue  and  For  the 
Completion  of  the  Form  FDA  356h, 
'Application  to  Market  a  New  Drug, 
Biologic  or  an  Antibiotic  Drug  for 
Human  Use'"  (63  FR  37401,  July  10, 
1998)  requires,  for  the  first  time, 
submission  of  information  regarding 
certain  manufacturing  standard 
operating  procediues  (SOP's),  contracts, 
organizational  characteristics, 
organization  diagrams,  physical  plant, 
major  equipment,  and  quality  assurance. 

FDA  disagrees  in  part  with  this 
comment.  Guidance  documents  do  not 
set  forth  requirements;  they  provide  the 
agency's  current  thinking  on  a  topic  and 
are  nonbinding.  A  review  of  SOP's, 
physical  plant  information,  and 
information  on  contracts  have  always 
been  part  of  an  assessment  of  a 
product's  safety,  purity,  and  potency. 
FDA  has  the  authority  to  require 
sponsors  to  submit  such  information  in 
license  applications  imder  section  351 
of  the  PHS  Act  and  21  CFR  part  601.  In 
the  more  recent  past,  FDA  has  found 
that  inadequate  organizational/ 
managerial  oversight  and  quality 
assurance  problems  at  firms  have 
residted  in  firms  being  out  of 
compliance  with  the  regulations 
applicable  to  blood  and  blood 
components  and  have  been  the  cause  of 
problems  leading  to  significant 
enforcement  action  by  the  agency.  FDA 
believes  it  is  important  to  review 
information  related  to  the  managerial/ 
organizational  oversight  and  quality  - 
assurance  in  order  to  ensure  that  a  firm 
can  manufacture  products  that  meet  the 
appUcable  regulatory  and  statutory 
requirements.  Therefore,  FDA  will 
review  such  information  as  part  of  the 
BLA.  FDA  believes  that  the  bvu-den 
associated  with  the  submission  of  such 
information  will  be  minimal.  Describing 
organizational  aspects  can  be  done 
through  the  use  of  organizational  charts, 
and  under  CGMP  regulations,  quality 
assurance  is  already  a  requirement.  The 


submission  of  descriptions  of  such 
organisations  should  require  minimal 
time  for  gathering  and  preparing  the 
information.  In  addition,  since  other 
information  previously  reviewed  as  part 
of  the  PLA  and  ELA  will  not  be  required 
to  be  included  in  a  BLA,  FDA  estimates 
that  the  net  effect  is  no  increase  in 
burden  or  a  slightly  lower  burden.  For 
example,  information  that  will  no  longer 
be  submitted  in  a  BLA  but  should,  as 
appropriate,  be  avedlable  for  an 
establishment  inspection  includes,  but 
is  not  limited,  to  such  information  as: 
(1)  Floor  plans  of  facilities,  auxiliary 
facilities  and  self-contained  mobile 
units  to  show  locations  of  major 
equipment,  hand  washing  facilities  and 
restrooms;  (2)  Heating,  ventilation,  and 
air  conditioning  information;  (3) 
curriculiim  vitae  for  physicians, 
physician  substitutes,  authorized 
officials  and  their  alternates,  and 
managers;  (4)  "statement  of 
understanding"  from  physicians  and 
authorized  officials;  (5)  proof  of  state 
licensure  of  physicians;  (6)  physician 
substitute  certification  of  training  and 
cardiopulmonary  resuscitation;  (7) 
supervisor  qualifications  and  number  of 
people  supervised  in  the  areas  of  donor 
suitability,  blood  collection,  laboratory 
processing,  and  testing;  (8)  description 
of  any  other  uses  for  the  area  where 
blood  collection  or  processing  occiirs; 
(9)  description  of  provisions  for 
housekeeping,  pest  control,  and 
lighting;  (10)  description  of  records 
maintenance  method,  including  when 
they  are  made,  how  long  they  are  stored, 
and  how  they  are  maintained  to  permit 
effective  recall;  and  (11)  copy  of  the 
certificate  of  incorporation.  FDA  is 
currently  reviewing  comments  on  the 
draft  CMC  guidance  and  will  consider 
the  comments  in  any  revision  made  to 
the  "Draft  Guidance  for  Industry:  For 
the  Submission  of  Chemistry, 
Manufactiuing  and  Controls  and 
Establishment  Description  Information 
for  Human  Blood  and  Blood 
Components  Intended  for  Transfusion 
or  for  Fiurther  Manufacture  and  for  the 
Completion  of  the  Form  FDA  356h, 
'Application  to  Market  a  New  Drug, 
Biologic  or  an  Antibiotic  Drug  for 
Human  Use.'" 

4.  One  comment  supported  the 
proposed  revision  to  §  601.21  but 
recommended  that  the  regulation 
reference  the  appropriate  section  of  the 
act  applicable  to  investigational  device 
exemptions. 

FDA  agrees  with  the  comment  and  is 
amending  §  601.21  in  the  final  rule  to 
reference  section  520(g)  of  the  act  (21 
U.S.C.  360j(g))  that  provides  for 
exemption  of  devices  for  investigational 
use. 
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FDA  has  considered  all  comments 
received  in  response  to  the  proposed 
rule  and  has  determined  that  the 
proposed  rule  should  be  issued  as  a 
final  rule.  Accordingly,  FDA  is  issuing 
as  a  final  rule  changes  to  the  biologies 
regulations  that  provide  for  the  use  of  a 
"biologies  license  application"  and 
"biologies  license"  for  the  lieensiu«  of 
all  products  under  section  351  of  the 
PHS  Act. 

IV.  Effective  Dates  and  Other 
Implementation  Issues 

FDA  is  providing  a  ID-month 
transition  period  for  implementation  of 
the  BLA.  ITDA  recognizes  that  it  may 
take  applicants  time  to  switch  format 
from  PLA's-and  ELA's  to  BLA's.  Any 
FLA  and  ELA  for  a  biological  product 
pending  on  the  effective  date  of  these 
regulations  will  be  reviewed  as 
submitted.  Notwithstanding  the  new 
regulations,  new  submissions  by  the 
manufacturer  will  not  be  necessary  for 
these  products.  FDA  will  continue  to 
accept  PLA's  and  ELA's  in  lieu  of  a  BLA 
until  October  20,  2000,  of  this  final  rule. 
However,  all  applications  submitted  to 
the  agency  after  the  effective  date  of  the 
final  rule  will  be  required  to  include  all 
information  indicated  in  Form  FDA 
356h  in  order  for  the  application  to  be 
considered  as  complete.  PLA's  and 
ELA's  received  after  the  effective  date  of 
the  final  rule  will  be  administratively 
handled  by  FDA  as  a  BLA.  If  the  PLA 
and  ELA  are  sufficient  for  licensiue, 
FDA  will  issue  a  biologies  license.  Any 
manufacturer  planning  to  file  a  PLA  and 
an  ELA  diuing  the  10-month  time 
period  after  the  effiective  date  of  these 
regulations  should  contact  FDA  for 
further  guidance. 

Under  new  §  601.2(e),  a  manufacturer 
already  holding  an  approved  ELA  and 
PLA  for  a  biological  product  will  not  be 
required  to  file  supplements  to  comply 
with  the  amended  regulations.  The 
approved  PLA  together  with  portions  of 
the  approved  ELA  relevant  to  the  new 
requirements  for  the  BLA,  will  be 
deemed  to  constitute  a  BLA  under 
section  351  of  the  PHS  Act . 

V.  Analjrsis  of  Impacts 

A.  Reduction  in  Burden 

The  use  of  the  harmonized  Form  FDA 
356h  for  all  biological  products  and 
drugs  regulated  by  CBER  and  CDER  will 
reduce  burden  on  industry  by  enabling 
manufacturers  to  submit  applications 
for  biological  products  and  drugs  in  a 
consistent  format. 

Manufactiuers  intending  to  introduce 
biological  products  into  interstate 
commerce  will  no  longer  have  to 
prepare  a  PLA  and  an  ELA  to  submit  to 


the  agency  for  approval.  The  amoimt  of 
information  that  manufacturers  will 
need  to  provide  in  a  BLA  will  be  less 
than  that  previously  required  in  a  PLA 
and  ELA.  These  changes  will  enable 
manufactxuers  to  devote  fewer  resources 
to  submitting  documentation  to  the 
agency.  Much  of  the  information 
previously  reviewed  in  an  ELA  at  FDA 
will  be  reviewed  by  FDA  investigators  at 
the  manufacturing  site  during  a 
preapproval  inspection.  According  to 
many  biological  product  manufacturers, 
preparation,  submission,  and  approval 
of  a  separate  PLA  and  ELA  for  each 
biological  product  added  substantially 
to  the  cost  of  licensing  the  product. 

The  inclusion  of  reierence  to  parts 
210,  211,  600,  606,  and  820  in  the  final 
rule  as  establishment  requirements  only 
serve  to  clarify  existing  requirements 
and  will  not  impose  any  additional 
burden  on  industry.  Biological  products 
regulated  under  section  351  of  flie  PHS 
Act,  are  already  subject  to  the  CGMP's 
in  parts  600,  606  and,  as  applicable, 
parts  210  and  211,  or  820. 

B.  Review  Under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act 

FDA  has  examined  the  impact  of  the 
final  rule  under  Executive  oi'der  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impact;  and  equity).  The  agency 
believes  that  this  rule  is  consistent  with 
the  regulatory  philosophy  and 
principles  identified  in  Executive  Order 
12866.  In  addition,  the  rule  is  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866  and  is  subject 
to  review  because  it  deals  with  a  novel 
policy  issue. 

In  accordance  with  the  principles  of 
Executive  Order  12866,  the  overall 
result  of  the  rule  will  be  a  substantial 
reduction  in  burdens  on  a  manufacturer 
filing  an  application  to  market  a 
biological  product.  In  addition,  FDA 
anticipates  that  the  rule  will  facilitate  a 
manufacturer's  ability  to  improve  its 
licensed  products  and  methods  of 
manufacture  by  decreasing  the  burden 
and  cost  associated  with  filing 
applications  and  supplements. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because,  as  stated  previously, 
the  overall  result  of  the  rule  will  be  a 


substantial  reduction  in  reporting 
bindens,  the  agency  certifies  that  the 
rule  would  not  have  a  significant 
negative  economic  impact  on  a 
substantial  niunber  of  small  entities. 
Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

C.  The  Paperwork  Reduction  Act  of 
1995 

This  final  rule  contains  information 
collection  provisions  that  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  (0MB)  imder  the  Paperwork 
Reduction  Act  of  1995  (the  PRA)  (44 
U.S.C.  3501-3520).  The  title, 
description,  and  the  respondent 
description  of  the  information  collection 
provisions  are  shown  below  with  an 
estimate  of  the  annual  reporting  biutlen. 
Included  in  the  estimate  is  the  time  for 
reviewing  the  instructions,  searching 
existing  data  soiuces,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  each 
collection  of  information. 

Title:  Biological  Products  Regulated 
Under  Section  351  of  the  Public  Health 
Service  Act;  Implementation  of 
Biologies  License;  Elimination  of 
Establishment  License  and  Product 
License. 

Description:  This  final  rule  revises  the 
regulations  regarding  the  procedures  for 
application  for  approval  to  market  a 
biological  product  regulated  under 
section  351  of  the  PHS  Act.  Under  the 
regulations,  a  manufacturer  will  submit 
to  FDA  the  appropriate  establishment 
and  product  information  in  a  single  BLA 
in  lieu  of  filing  a  separate  ELA  and  PLA. 
Upon  approval  of  the  BLA,  a 
manufacturer  would  receive  a  single 
biologies  license  to  market  the  product 
in  interstate  commerce. 

Description  of  Respondents: 
Manufactiners  of  biolc^ical  products. 

The  final  rule  amenos  the  regulations 
for  filing  an  application  to  market  a 
biological  product  under  §601.2  to 
eliminate  references  to  establishment 
licenses  and  product  licenses  for  all 
products  regulated  under  the  PHS  Act 
The  final  rule  will  require  biologies 
manufactiu-ers  to  file  a  single  BLA, 
rather  than  either  an  ELA  or  PLA,  to 
market  a  biological  product.  The  agency 
estimates  that  the  total  average 
paperwork  burden  for  manufactiu^rs 
filing  one  application  that  consolidates 
the  information  currently  required 
under  both  the  PLA  and  ELA  will 
decrease  approximately  10  percent.  The 
estimate  reduces  the  number  of  aimual 
responses  from  a  combined  PLA/BLA/ 
ELA  total  of  76  to  a  BLA  total  of  60.  This 
estimate  is  derived  from  the  total 
number  of  license  applications  received 
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by  FDA  in  fiscal  year  (FY)  1997  (76) 
minus  the  total  niunber  of  ELA's  filed  in 
the  same  period  (17).  Based  on 
information  provided  by  industry,  the 
time  estimated  to  prepare  an  application 
for  FDA  approval  to  market  a  product  is 
approximately  1,600  hoius.  In  addition 
to  §  601.2,  there  are  other  regulations  in 
the  final  rule  that  relate  to  certain 
information  to  be  included  in  a  license 
application  including  §  640.21(c)  (21 
CFR  640.21(c)).  §  640.22(c)  (21  CFR 
640.22(c)),  21  CFR  640.65(a),  and 
660.21(a)(3)  and  (d).  The  burden 
associated  with  the  information 
collection  requirements  in  these 
regiUations  is  included  in  the  following 
reporting  burden  estimate  for  §  601.2. 

The  regulation  also  makes  several 
technical  amendments  to  conform  the 
language  throughout  the  biological 
product  regulations  to  the  changes  made 
final  here  for  §  601.2.  Specifically,  the 
final  rule  makes  the  following  technical 
term  changes:  References  to  product  and 
establishment  license,  and  product  and 
establishment  applications  are  replaced 
with  "biologies  license"  or  "biologies 
license  application;"  and  "licensee"  is 
replaced  with  "licensed  manufact\u«r." 
These  technical  changes  do  not  have  an 
impact  on  either  the  substantive 
requirements  or  the  paperwork  biu'den 
of  these  requirements,  each  of  which 
carry  OMB  clearance  numbers  as 
follows:  21  CFR  207.20(c)  and  207.21(a) 
(0910-0045);  §§  600.80(c)(2)  and  600.81 
(0910-0308):  §601. 25(b)(3)  (0910-0039); 
21  CFR  607.20(b)  and  607.21  (0910- 
0052);  and  21  CFR  610.63  and 
640.71(b)(1)  (0910-0116). 

The  following  regulations  relate  to  the 
Submission  of  additional  information  in 
certain  supplements  to  a  BLA. 
Regulations  in  21  CFR  600.15(b)  and 
610.53(d)  require  submission  of  a 
request  for  an  exemption  or 
modification  regarding  the  temperature 
requirements  during  shipment  and  from 
dating  periods,  respectively,  for  certain 
biological  products.  The  preparation  of 
an  exemption  request  is  estimated  to  be 
8  hours;  however,  no  requests  were 
received  by  the  agency  imder  either 
regulation  in  FY  1997.  To  account  for 
the  rare  instance  in  which  a  request  for 
an  exemption  may  be  made,  the  agency 
has  estimated  one  respondent  per  year 
in  Table  1  of  this  document.  Section 
640.6  (21  CFR  640.6)  requires  that  an 
applicant  submit  a  request  to  make  a 
certain  modification  of  Whole  Blood. 
The  number  of  supplements  relating  to 
Whole  Blood  filed  by  an  applicant  in  FY 
1997  totaled  74.  Because  the  agency 
could  not  easily  determine  the  number 
of  supplements  filed  specific  to  §  640.6, 
the  estimate  below  is  based  on  last 
year's  total  niunber  of  supplements 


related  to  Whole  Blood,  regardless  of 
whether  the  supplement  was  filed 
specific  to  §  640.6. 

The  remaining  regidations, 
§§  640.21(c),  640.22(c),  21  CFR 
640.64(c),  and  640.74(a)  and  (b)(2),  refer 
to  information  that  is  collected  imder 
§  601.12,  (OMB  Control  No.  0910-0315) 
under  which  the  collection  of 
information  burden  is  calculated. 
Moreover,  the  final  rule  makes  only 
technical  changes  to  these  regulations. 
For  example,  the  term  "product  license" 
is  changed  to  "biologies  license,"  and 
the  term  "product  licensee"  is  changed 
to  "licensed  manufacturer." 

As  required  by  section  3506(c)(2)(B) 
of  the  PRA,  FDA  provided  an 
opportimity  for  public  comment  on  the 
information  collection  provisions  of  the 
proposed  rule  (63  FR  40858).  One  letter 
of  comment  on  the  information 
collection  provisions  was  submitted  to 
OMB.  Most  of  the  comments  submitted 
to  OMB  were  the  same  as  those 
submitted  directly  to  FDA  in  response 
to  the  proposed  rule.  FDA's  responses  to 
these  comments  are  found  above  in 
section  III  of  this  document.  Responses 
to  additional  comments  in  the  letter 
received  by  OMB  that  were  not 
addressed  previously  are  addressed  in 
the  following  paragraphs. 

1.  A  comment  pointed  out  that  few 
new  BLA's  for  blood  and  blood 
components  will  be  submitted  to  the 
agency.  More  fi^quently  changes  to 
already  approved  applications  are 
submitted  as  supplements.  These 
supplements  will  now  use  Form  FDA 
356h  for  submission  to  the  agency.  The 
comment  stated  if  Form  FDA  356h  is 
merely  substituted  for  the  current  forms 
and  manufacturers  must  continue  to  file 
a  supplement  for  each  product  at  each 
location,  the  paperwork  will  actually 
increase  because  of  the  increased  CMC 
and  establishment  requirements. 

FDA  agrees  that  few  new  BLA's  for 
blood  and  blood  components  are 
submitted  to  the  agency.  However,  FDA 
disagrees  that  the  biuden  will  increase. 
Previously,  manufactiuers  desiring  to 
make  a  single  manufactiuing  change 
that  would  affect  multiple  products 
were  required  to  submit  a  supplement  to 
each  individual  product  and 
establishment  application.  Under  this 
final  rule  a  manufacturer  would  only 
need  to  submit  one  supplement  to  the 
BLA.  For  example,  under  the  cmrcnt 
PLA/ELA  system,  if  a  manufacturer 
desired  to  make  a  single  change  to  the 
irradiation  procedure  for  its  Whole 
Blood,  Red  Blood  CeMs,  Platelets,  and 
Plasma  products  manufactured  at  3 
locations,  the  manufactiirer  would  be 
required  to  submit  12  supplements  to  4 
PLA's.  Under  the  proposed  BLA  system, 


the  manufactiirer  would  only  be 
required  to  submit  one  supplement  to 
the  BLA  describing  the  change  for  all  of 
the  products  and  locations  involved. 
Therefore,  fewer  supplements  should  be 
submitted  by  applicants.  The  size  of  the 
decrease  in  supplements  will  depend  on 
how  the  applicant  bundles  the 
submissions.  At  the  time  of  submission 
of  a  supplement,  FDA  expects  that  all 
data  and  information  pertinent  to  the 
supplement  be  present  or  the  FDA  may 
refuse  to  file  the  application  (see  the 
guidance  entitled  "Center  for  Biologies 
Evaluation  and  Research  (CBER): 
Refusal  to  File  (RTF)  Guidance  for 
Product  License  Applications  (PLA's) 
and  Establishment  License  Applications 
(ELA's)"  (58  FR  38770,  July  20, 1993)). 
Therefore,  if  an  applicant  wishes  to 
submit  a  change^affecting  multiple 
locations  in  one  supplement,  and  all 
data  and  information  supporting  the 
change  at  those  locations  are  present  in 
the  supplement,  FDA  will  accept  such 
a  submission.  FDA,  therefore,  estimates 
that  there  will  be  an  overall  reduction 
in  biuden  associated  with  this  final  rule. 

2.  Another  eonunent  stated  that  the 
number  of  respondents  and  supplement 
submissions,  and  the  hours  per 
submission  were  severely 
underestimated  by  FDA.  The  comment 
expressed  concern  that  FDA  was  imable 
to  specifically  enumerate  the  niunber  of 
submissions  made  under  §  640.6  and 
suggested  that  this  was  "indicative  of  a 
larger  problem."  The  comment 
described  FDA's  approach  to  burden 
estimates  as  disturbing  for  other  reasons 
such  as  not  addressing  supplements  for 
products  other  than  Whole  Blood,  and 
because  the  agency's  internal  tracking, 
accounting,  and  doctunentation  systems 
may  be  inadequate.  The  comment  stated 
that  FDA  had  trouble  distinguishing 
between  supplemental  license 
applications  submitted  imder  §§  640.6 
and  601.12.  For  the  purposes  of  burden 
hour  development,  the  distinction 
between  supplements  submitted  under 
§  640.6  and  those  under  §  601.12  is 
somewhat  artificial  because  the  burden 
for  the  regulated  community  to  prepare 
the  supplement  is  identical  regardless  of 
the  section  under  which  such 
information  is  submitted. 

The  eonunent  has  misinterpreted  the 
estimate.  In  preparing  this  burden 
estimate,  FDA  estimated  the  burden  for 
those  sections  of  the  regulations  being 
amended,  including  §  640.6.  No  changes 
in  §  601.12  were  included  in  this 
rulemaking,  therefore  FDA  has  not 
estimated  the  burden  of  this  section 
which  already  has  an  approved  OMB 
control  number  (0910-0315).  The 
burden  associated  with  the  preparation 
of  supplemental  applications  is  also 
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included  in  the  estimate  for  §  601.12 
and  is  outside  the  scope  of  this  rule. 
Since  §  640.6  applies  specifically  to 
Whole  Blood,  an  estimate  as  seen  in 
Table  1  of  this  document  is  limited  to 
only  Whole  Blood  submissions  and  the 
associated  reporting  burden  hours.  The 
niunber  of  respondents  reflects  the 
niunber  of  FY  1997  supplements 
submitted  specifically  for  Whole  Blood, 
and  the  8  hours  is  an  accurate  estimate 
for  this  type  of  submission.  For 


purposes  of  carrying  out  its  obligations 
for  the  review  of  applications,  FDA 
continues  to  believe  that  it  is 
uimecessary  to  keep  separate  track  of 
those  applications  submitted  under 
§640.6,  because  review  of  these 
supplemental  applications  is  not 
different  from  other  supplemental 
applications  submitted  imder  §  601.12. 
Because  FDA's  ciirrent  tracking  system 
does  not  allow  a  search  of  the  data  base 
that  would  identify  accurately  the 


number  of  Whole  Blood  supplements 
submitted  under  §  640.6,  FDA  looked  at 
the  number  of  all  supplements  related 
only  to  Whole  Blood,  which  is  the  scope 
of  this  regulation,  and  conservatively 
estimated  the  biu'den  to  account  for 
more  rather  than  fewer  burden  hoius. 
Therefore,  the  estimated  biu'den  hours 
are  likely  to  be  higher  than  those  that 
may  actually  occur. 


Table  1.— Estimated  Annual  Reporting  Burden' 


21  CFR  Section 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

601.2 
600.15(b) 
610.53(d) 
640.6 

60 
1 
1 

74 

1 
1 
1 
1 

60 
1 
1 

74 

1,600 
8 
8 
8 

96.000 

8 

8 

592 

^  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


The  information  collection  provisions 
of  the  final  rule  have  been  submitted  to 
OMB  for  review.  Prior  to  the  effective 
date  of  the  final  rule,  FDA  will  publish 
a  document  in  the  Federal  Register 
announcing  OMB's  decision  to  approve, 
modify,  or  disapprove  the  information 
collection  provisions  in  the  final  rule. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  imless  it 
displays  a  currently  valid  OMB  control 
number. 

D.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  hiunan  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects 

2l€FRPart3 

Administrative  practice  and 
procedure.  Biologies,  Drugs,  Medical 
devices. 

21  CFR  Part  5 

Authority  delegations  (Govenunent 
agencies).  Imports,  Organization  and 
functions  (Government  agencies). 

21  CFR  Part  10 

Administrative  practice  and 
procedure,  News  media. 

21  CFR  Part  20 

Confidential  business  information. 
Courts,  Freedom  of  information. 
Government  employees. 


21  CFR  Part  50 

Hiunan  research  subjects,  Prisoners, 
Reporting  and  recordkeeping 
requirements.  Safety. 

21  CFR  Part  56 

Human  research  subjects,  Reporting 
and  recordkeeping  requirements,  Safety. 

21  CFR  Part  58 

Laboratories,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  207 

Drugs,  Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  310 

Administrative  practice  and 
procedure,  Drugs,  Labeling,  Medical 
devices.  Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  312 

Drugs,  Exports,  Imports, 
Investigations,  Labeling,  Medical 
research.  Reporting  and  recordkeeping 
requirements.  Safety. 

21  CFR  Part  316 

Administrative  practice  and 
procedure.  Drugs,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  600 

Biologies,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  601 

Administrative  practice  and 
procedure.  Biologies,  Confidential 
business  information. 

21  CFR  Part  607 
Blood. 


21  CFR  Parts  610  and  660 

Biologies,  Labeling,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  640 

Blood,  Labeling,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  the  Public 
Health"  Service  Act,  and  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  21  CFR  parts  3,  5,  10,  20,  50, 
56.  58,  207, 310, 312, 316. 600, 601, 607, 
610,  640,  and  660  are  amended  as 
follows: 

PART  3~PR0DUCT  JURISDICTION 

1.  The  authority  citation  for  21  CFR 
part  3  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  351,  352,  353. 
355,  360.  360c-360f,  360h-360j,  360gg- 
360SS,  371(a).  379e.  381.  394:  42  U.S.C.  216, 
262. 

2.  Section  3.2  is  amended  by  revising 
paragraph  (k)  to  read  as  follows: 

§3.2    Definitiofls. 

***** 

(k)  Premarket  revieH'  includes  the 
examination  of  data  and  information  in 
an  application  for  premarket  review 
described  in  sections  505,  510(k),  513(f), 
515,  or  520(g)  or  5200)  of  the  act  or 
section  351  of  the  Public  Health  Service 
Act  of  data  and  information  contained 
in  any  investigational  new  drug  (IND) 
application,  investigational  device 
exemption  (IDE),  new  drug  application 
(NDA),  biologies  license  application, 
device  premarket  notification,  device 
reclassification  petition,  and  premarket 
approval  application  (PMA). 
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PART  5— DELEGATIONS  OF 
AUTHORITY  AND  ORGANIZATION 

3.  The  authority  citation  for  21  CFR 
part  5  continues  to  read  as  follows: 

Authority:  5  U.S.C.  504,  552,  App.  2;  7 
U.S.C.  138a.  2271;  15  U.S.C.  638, 1261-1282, 
3701-3711a;  15  U.S.C.  1451-1461;  21  U.S.C. 
41-50.  61-63,  141-149.  321-394,  467f, 
679(b),  801-886,  1031-1309;  35  U.S.C.  156; 
42  U.S.C.  241,  242,  242a.  2421,  242n,  243, 
262,  263,  264,  265,  300u-300u-5,  300aa-l; 
1395y,  3246b,  4332,  4831(a).  10007-10008; 
E.O.  11921.  41  FR  24294,  3  CFR,  1977  Comp., 
p.  124-131;  E.0. 12591.  52  FR  13414,  3  CFR. 
1988  Comp..  p.  220-223. 

4.  Section  5.58  is  amended  by  revising 
paragraph  (a)(3)  to  read  as  follows: 

15.58    Orphan  products. 

(a)*  *  * 

(3)  Applications  for  biologies  licenses 
for  biological  products;  or 

***** 

5.  Section  5.67  is  amended  by  revising 
paragraphs  (a),  (b),  and  (c)  to  read  as 
follows: 

f5.67    iMuanoe  of  noUcM  of  opportunity 
for  a  hearing  on  proposals  for  denial  of 
approval  of  applications  for  licansas  or 
revocation  of  lieeitses  and  cartain  noticas 
of  revocation  of  licenaaa. 
***** 

(a)  Notices  of  opportunity  for  a 
hearing  on  proposals  to  deny  approval 
or  filing  of  applications  for  biologies 
licenses  imder  §  601.4(b)  of  this  chapter. 

(b)  Notices  of  opportunity  for  a 
hearing  on  proposals  to  revoke  biologies 
licenses  imder  §  601.5(b)  of  this  chapter. 

(e)  Notices  of  revocation,  at  the 
manufacturer's  request,  of  biologies 
licenses  under  §§  601.5(a)  and  601.8  of 
this  chapter. 


PART  10— ADMINISTRATIVE 
PRACTICES  AND  PROCEDURES 

6.  The  authority  citation  for  21  CFR 
part  10  continues  to  read  as  follows: 

Authority:  5  U.S.C.  551-558.  701-706;  15 
U.S.C.  1451-1461:  21  U.S.C.  141-149.  321- 
397,  467f,  679,  821, 1034;  28  U.S.C.  2112;  42 
U.S.C.  201.  262,  263b.  264. 

7.  Section  10.50  is  amended  by 
revising  paragraph  (c)(19)  to  read  as 
follows: 

}  1 0.50    Promulgation  Of  regulations  and 
orders  after  an  opportunity  for  a  formal 
avidontiary  public  hearing. 

***** 

(c)*  *  * 

(19)  Section  351(a)  of  the  Public 
Health  Service  Act  on  a  biologies 
license  for  a  biological  product. 


PART  20— PUBLIC  INFORMATION 

8.  The  authority  citation  for  21  CFR 
part  20  continues  to  read  as  foUows: 

Authority:  5  U.S.C.  552;  18  U.S.C.  1905;  19 
U.S.C.  2531-2582;  21  U.S.C.  321-393. 1401- 
1403;  42  U.S.C.  241.  242.  242a,  2421,  242n, 
243,  262,  263.  263b-263n.  264.  265.  300u- 
300u-5j  300aa-l. 

9.  Section  20.100  is  amended  by 
revising  paragraph  (c)(24)  to  read  as 
follows: 

§20.100    Applicability;  cross-reference  to 
other  regulations. 

***** 

(c)  *  •  * 

(24)  Applications  for  biologies 
licenses  for  biological  products,  in 
§601.51  of  this  chapter. 


PART  50— PROTECTION  OF  HUMAN 
SUBJECTS 

10.  The  authority  citation  for  21  CFR 
part  50  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  346,  346a,  348, 
352.  353,  355,  360,  360c-360f,  360h-360i, 
371,  379e;  42  U.S.C.  216,  241,  262,  263b- 
263n. 

11.  Section  50.3  is  amended  by 
revising  paragraph  (b)(12)  to  read  as 
follows: 

§50.3    Definitions. 

***** 

(b)  *  *  * 

(12)  An  application  for  a  biologies 
license,  described  ^l  part  601  of  this 
chapter. 


PART  56— INSTITUTIONAL  REVIEW 
BOARDS 

12.  The  authority  citation  for  21  CFR 
part  56  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  346,  346a,  348, 
351,  352,  353,  355,  360,  360c-360f,  360h- 
360j,  371,  379e,  381;  42  U.S.C.  216,  241.  262. 
263b-263n. 

13.  Section  56.102  is  amended  by 
revising  paragraph  (b)(ll)  to  read  as 
follows: 

§56.102    Definitions. 

***** 

(b)  *  *   * 

(11)  An  application  for  a  biologies 
license,  described  in  part  601  of  this 
chapter. 


PART  58-GOOD  LABORATORY 
PRACTICE  FOR  NONCLINICAL 
LABORATORY  STUDIES 

14.  The  authority  citation  for  21  CFR 
part  58  continues  to  read  as  follows: 


Authority:  21  U.S.C.  342,  346,  346a,  348, 
351,  352,  353,  355,  360,  360b-360f,  360h- 
360j,  371,  379e,  381;  42  U.S.C.  216,  262, 
263b-263n. 

15.  Section  58.3  is  amended  by 
revising  paragraph  (e)(13)  to  read  as 
follows: 

***** 

(e)*  *  * 

(13)  An  application  for  a  biologies 
license,  described  in  part  601  of  this 
chapter. 


PART  207— REGISTRATION  OF 
PRODUCERS  OF  DRUGS  AND  LISTING 
OF  DRUGS  IN  COMMERCIAL 
DISTRIBUTION 

16.  The  authority  citation  for  21  CFR 
part  207  continues  to  read  as  follows: 

Authority:  21  U.S.C.  331,  351,  352,  355, 
360,  360b.  371.  374;  42  U.S.C.  262. 

17.  Section  207.20  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  207.20    Who  must  register  and  submit  a 
drug  list 

***** 

(e)  Before  begiiming  manu&eture  or 
processing  of  a  drug  subject  to  one  of 
the  following  applications,  an  owner  or 
operator  of  an  establishment  is  required 
to  register  before  the  agency  approves  it: 
A  new  drug  application,  a  new  animal 
drug  application,  a  medicated  feed 
application,  or  a  biologies  license 
application. 
***** 

18.  Section  207.21  is  amended  by 
revising  the  second  sentence  of 
paragraph  (a)  to  read  as  foUows: 

§  207.21    Times  for  registration  and  drug 
listing. 

(a)  *  *  *  If  the  owner  or  operator  of 
the  establishment  has  not  previously 
entered  into  such  an  operation,  the 
owner  or  operator  shall  register  within 
5  days  after  submitting  a  new  drug 
application,  new  animal  drug 
application,  medicated  feed  application, 
or  a  biologies  license  application.  *  *  * 


PART  310— NEW  DRUGS 

19.  The  authority  citation  for  21  CFR 
part  310  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331.  351.  352. 
353.  355,  360b-360f,  360j,  361(a),  371,  374, 
375,  379e;  42  U.S.C.  216,  241,  242(a),  262, 
263b-263n. 

20.  Section  310.4  is  revised  to  read  as 
follows: 

§  31 0.4    Biologies;  products  subject  to 
license  control. 

(a)  If  a  drug  has  an  approved  license 
imder  section  351  of  the  Public  Health 
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Service  Act  (42  U.S.C.  262  et  seq.)  or 
under  the  animal  virus,  serum,  and 
toxin  law  of  March  4, 1913  (21  U.S.C. 
151  ef  seq.),  it  is  not  required  to  have 
an  approved  application  under  section 
505  of  the  act. 

(b)  To  obtain  marketing  approval  for 
radioactive  biological  products  for 
human  use,  as  defined  in  §  600.3(ee)  of 
this  chapter,  manufactiuers  must 
comply  with  the  provisions  of  601.2(b) 
of  this  chapter. 

21.  Section  310.503  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)  to  read  as  follows: 

§  310.503    Requirements  regarding  certain 
radioactive  drugs. 

***** 

(b)  It  is  the  opinion  of  the  Nuclear 
Regulatory  Commission,  and  the  Food 
and  Drug  Administration  that  this 
exemption  should  not  apply  for  certain 
specific  drugs  and  that  these  drugs 
should  be  appropriately  labeled  for  uses 
for  which  safety  and  e^ectiveness  can 
be  demonstrated  by  new  drug 
applications  or  through  licensing  under 
the  Public  Health  Service  Act  (42  U.S.C. 
262  et  seq.)  in  the  case  of  biologies.  *    - 


PART  312— INVESTIGATIONAL  NEW 
DRUG  APPLICATION 

22.  The  authority  citation  for  21  CFR 
part  312  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331.  351.  352, 
353,  355,  371;  42  U.S.C.  262. 

23.  Section  312.3  is  amended  in 
paragraph  (b)  by  revising  the  definition 
for  Marketing  application  to  read  as 
follows: 

§  31 2.3    Definitions  and  interpretations. 

***** 

(b)*  *  * 

Marketing  application  means  an 
application  for  a  new  drug  submitted 
under  section  505(b]  of  the  act  or  a 
biologies  license  application  for  a 
biological  product  submitted  under  the 
Public  Hedth  Service  Act. 


PART  316-ORPHAN  DRUGS 

24.  The  authority  citation  for  21  CFR 
part  316  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360aa,  360bb,  360cc, 
360dd,  371. 

25.  Section  316.3  is  amended  by 
revising  paragraph  (b)(9)  to  read  as 
follows:  . 

f316.3    DefinKions. 

***** 

(b)  *  *  * 


(9)  Marketing  application  means  an 
application  for  approval  of  a  new  drug 
filed  under  section  505(b)  of  the  act  or 
an  application  for  a  biologies  license 
submitted  under  section  351  of  the 
Public  Health  Service  Act  (42  U.S.C. 
262). 


PART  600— BIOLOGICAL  PRODUCTS: 
GENERAL 

26.  The  authority  citation  for  21  CFR 
part  600  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  351,  352,  353, 
355,  360,  360i.  371,  374;  42  U.S.C.  216,  262. 
263,  263a,  264,  300aa-25. 

27.  Section  600.3  is  amended  by 
revising  paragraphs  (n)  and  (w)  to  read 
as  follows: 

§600.3    Definitions. 

***** 

(n)  The  word  standards  means 
specifications  and  procedures 
applicable  to  an  establishment  or  to  the 
manufacture  or  release  of  products, 
which  are  prescribed  in  this  subchapter 
or  established  in  the  biologies  license 
application  designed  to  insure  the 
continued  safety,  purity,  and  potency  of 
such  products. 
***** 

(w)  Establishment  has  the  same 
meaning  as  "facility"  in  section  351  of 
the  Public  Health  Service  Act  and 
includes  all  locations. 

***** 

28.  Section  600.15  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  600.1 5   Temperatures  during  shipment 

***** 

(b)  Exemptions.  Exemptions  or 
modifications  shall  be  made  only  upon 
written  approval,  in  the  form  of  a 
supplement  to  the  biologies  license 
application,  approved  by  the  Director, 
Center  for  Biologies  Evaluation  and 
Research. 

29.  Section  600.21  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

f  600.21    Time  of  inspection. 

The  inspection  of  an  establishment  for 
which  a  biologies  license  application  is 
pending  need  not  be  made  until  the 
establishment  is  in  operation  and  is 
manufacturing  the  complete  product  for 

which  a  biologies  license  is  desired. 

*  *  * 

30.  Section  600.80  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b),  the  first  and  second  sentences  of 
paragraph  (c)(2)(i),  and  by  revising 
paragraphs  (g)  and  (j)  to  read  as  follows: 


§  600.80    Postmarketing  reporting  of 
adverse  experiences. 

*  *        »        *        * 

(b)  Review  of  adverse  experiences. 
Any  person  having  a  biologies  license 
under  §  601 .20  of  this  chapter  shall 
promptly  review  all  adverse  experience 
information  pertaining  to  its  product 
obtained  or  otherwise  received  by  the 
licensed  manufactiuer  from  any  soiut:e, 
foreign  or  domestic,  including 
information  derived  from  commercial 
marketing  experience,  postmarketing 
clinical  investigations,  postmarketing 
epidemiological/surveillance  studies, 
reports  in  the  scientific  literature,  and 
impublished  scientific  papers.  *  *  * 

*  *       ^*        *        * 

(e)*-*   * 

(2)  Periodic  adverse  experience 
reports,  (i)  The  licensed  manufacturer 
shall  report  each  adverse  experience  not 
reported  under  paragraph  (e)(l)(i)  of  this 
section  at  quarterly  intervals,  for  3  years 
from  the  date  of  issuance  of  the 
biologies  license,  and  then  at  annual 
intervals.  The  licensed  manufacturer 
shall  submit  each  quarterly  report 
within  30  days  of  the  close  of  the 
quarter  (the  first  quarter  begiiming  on 
the  date  of  issuance  of  the  biologies 
license)  and  each  annual  report  within 
60  days  of  the  anniversary  date  of  the 
issuance  of  the  biologies  license.  *  *  * 
***** 

(g)  Multiple  reports.  A  licensed 
manufactiuer  should  not  include  in 
reports  under  this  section  any  adverse 
experience  that  occurred  in  clinical 
trials  if  they  were  previously  submitted 
as  part  of  the  biologies  license 
application.  If  a  report  refers  to  more 
than  one  biological  product  marketed  by 
a  licensed  manufacturer,  the  licensed 
manufacturer  should  submit  the  report 
to  the  biologies  license  application  for 
the  product  listed  first  in  die  report. 
***** 

(j)  Revocation  of  biologies  license.  If  a 
licensed  manufacturer  fails  to  establish 
and  maintain  records  and  make  reports 
required  imder  this  section  with  respect 
to  a  licensed  biological  product,  FDA 
may  revoke  the  biologies  license  for 
such  a  product  in  accordance  with  the 
procedures  of  601.5  of  this  chapter. 
***** 

31.  Section  600.81  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§600.81    Distribution  reports. 

The  licensed  manufactiuer  shall 
submit  informadon  about  the  quantity 
of  the  product  distributed  under  the 
biologies  license,  including  the  quantity 
distributed  to  distributors.  *  *  * 
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PART  601— UCENSINQ 

32.  The  authority  citation  for  21  CFR 
part  601  continues  to  read  as  follows: 

Anthwity:  15  U.S.C.  1451-1561;  21  U.S.C. 
321,  351,  352,  353.  355.  360,  360c-360f, 
360h-360j.  371.  374,  379e,  381;  42  U.S.C. 
216,  241,  262,  263;  8ec.l22,  Pub.  L.  105-115, 
111  SUt.  2322  (21  U.S.C.  355  note). 

1601.1    [RwnovMQ 

33.  Section  601.1  Two  forms  of 
licenses  is  removed. 

34.  Section  601.2  is  revised  to  read  as 
follows: 

feoi^    AppUceUon*  for  biologies 
Iswwm;  procedurae  for  filing. 

(a)  General.  To  obtain  a  biologies 
Ucense  under  section  351  of  the  Public 
Health  Service  Act  for  any  biological 
product,  the  manufacturer  shall  submit 
an  application  to  the  Director,  Center  for 
Biologies  Evaluation  and  Research,  on 
forms  prescribed  for  such  purposes,  and 
shall  submit  data  derived  from 
nonclinical  lab<»atory  and  clinical 
studies  which  demonstrate  that  the 
manufactured  product  meets  prescribed 
requirements  of  safety,  purity,  and 
potency;  with  respect  to  each 
nondinical  laboratory  study,  either  a 
statemoit  that  the  study  was  conducted 
in  compliance  with  the  requirements  set 
forth  in  part  58  of  this  chapter,  or,  if  the 
study  was  not  conducted  in  compliance 
with  such  regulations,  a  brief  statement 
of  the  reasoa  for  the  noncompUance; 
statements  regarding  each  clinical 
investigation  involving  human  subjects 
contained  in  the  application,  that  it 
either  was  conducted  in  compliance 
with  the  requirements  for  institutional 
review  set  forth  in  part  56  of  this 
chapter;  or  was  not  subject  to  such 
requirements  in  accordance  with 
S  56.104  or  §  56.105,  and  was  conducted 
in  compliance  with  requirements  for 
informed  consent  set  forth  in  part  50  of 
this  chapter.  A  full  description  of 
manufactxiring  methods;  data 
establishing  stability  of  the  product 
through  the  dating  period;  sample(s) 
representative  of  the  product  for 
introduction  or  delivery  for  introduction 
into  interstate  commerce;  simunaries  of 
resiilts  of  tests  performed  on  the  lot(s) 
represented  by  the  submitted  sample{s); 
specimens  of  the  labels,  enclosures,  and 
containers,  and  if  applicable,  any 
Medication  Guide  required  under  part 
208  of  this  chapter  proposed  to  be  used 
for  the  product;  and  the  address  of  each 
location  involved  in  the  manufacture  of 
the  biological  product  shall  be  listed  in 
the  biologies  license  application.  The 
applicant  shall  also  include  a  financial 
certification  or  disclosure  statement(s) 
or  both  for  clinical  investigators  as 


required  by  part  54  of  this  chapter.  An 
application  for  a  biologies  license  shall 
not  be  considered  as  filed  until  all 
pertinent  information  and  data  have 
been  received  from  the  manufacturer  by 
the  Center  for  Biologies  Evaluation  and 
Research.  The  applicant  shall  also 
include  either  a  claim  for  categorical 
exclusion  imder  §  25.30  or  §  25.31  of 
this  chapter  or  an  environmental 
assessment  under  §  25.40  of  this 
chapter.  In  lieu  of  the  procedures 
described  in  this  paragraph, 
applications  for  radioactive  biological 
products  shall  be  handled  as  set  forth  in 
paragraph  (b)  of  this  section.  The 
applicant,  or  the  applicant's  attorney, 
agent,  or  other  authorized  official  shall 
sign  the  application.  An  ^plication  for 
any  of  the  following  specified  categories 
of  Inological  products  subject  to 
licensiire  shall  be  handled  as  set  forth 
in  par^raph  (c)  of  this  section: 
U)  Inerapeutic  DNA  plasmid 
products; 

(2)  Therapeutic  synthetic  peptide 
products  of  40  or  fewer  amino  adds; 

(3)  Monoclonal  antibody  products  for 
in  vivo  use;  and 

(4)  Therapeutic  recombinant  DNA- 
derived  products. 

(b)  Radioactive  biolopcal  products. 
To  obtain  mari^eting  approval  for  a 
radioactive  biological  product,  as 
defined  in  §600.3(ee)  of  this  chapter, 
the  manufacturer  of  such  product  shall 
comply  with  the  following: 

(1)  An  applicant  for  a  radioactive 
coupled  antibody,  which  means  a 
product  that  consists  of  an  antibody 
component  coupled  with  a  radionuclide 
component  (or  an  antibody  component 
intended  solely  to  be  coupled  with  a 
radionuclide)  in  which  both 
components  provide  a  pharmacological 
effect  but  the  biological  component 
det«mines  the  site  of  action,  shall 
submit  a  biologies  license  application  to 
the  Director.  Center  for  Biologies 
Evaluation  and  Research,  Food  and 
Drug  Administration,  except  if,  as 
determined  by  FDA,  there  are 
significant  scientific  issues  associated 
with  the  radionuclide  or  other 
chemically  synthesized  component,  in 
which  case  a  new  drug  application  shall 
be  submitted  to  the  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration; 

(2j  An  applicant  for  a  radioactive 
biological  product  other  than  as         * 
described  in  paragraph  (b)(1)  of  this 
section,  shall  submit  a  new  drug 
application  to  the  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration. 

(cKD  To  obtain  marketing  approval 
for  a  biological  product  subject  to 
licensure  which  is  a  therapeutic  DNA 


plasmid  product,  therapeutic  synthetic 
peptide  product  of  40  or  fewer  amino 
acids,  monoclonal  antibody  product  for 
in  vivo  use,  or  therapeutic  recombinant 
DNA-derived  product,  an  applicant 
shall  submit  a  biologies  license 
application  in  accordance  with 
paragraph  (a)  of  this  section  except  that 
the  following  sections  in  parts  600 
through  680  of  this  chapter  shall  not  be 
applicable  to  such  products: 
§§  600.10(b)  and  (c),  600.11, 600.12, 
600.13,  610.11, 610.53,  and  610.62  of 
this  chapter. 

(2)  To  the  extent  that  the  requirements 
in  this  paragraph  (e)  conflict  with  other 
requirements  in  this  subchapter  (except 
for  those  products  described  in 
paragraph  (b)  of  this  section  for  which 
a  new  drug  appUcation  is  required),  this 
paragraph  (e)  shall  supersede  other 
requirements. 

(d)  Approval  of  a  biologies  license 
application  or  issuance  of  a  biologies 
license  shall  constitute  a  determination 
that  the  establishment(s)  and  the 
product  meet  applicable  requirements  to 
ensure  the  continued  safety,  purity,  and 
potency  of  such  products.  Applicable 
requirements  for  the  maintenance  of 
establishments  fior  the  manufacture  of  a 
product  subject  to  this  section  shall 
include  but  not  be  limited  to  the  good 
manu&eturing  practice  reqiiirements  set 
forth  in  parts  210,  211, 600,  606,  and 
820  of  this  chapter. 

(e)  Any  establishment  and  product 
Ucense  for  a  biological  product  issued 
imder  section  351  of  the  Public  Health 
Service  Act  (42  U.S.C.  201  et  seq.)  that 
has  not  been  revoked  or  stispended  as 
of  December  20, 1999,  shall  constitute 
an  approved  biologies  license 
application  in  effect  under  the  same 
terms  and  conditions  set  forth  in  such 
product  license  and  such  portions  of  the 
establishment  license  relating  to  such 
product. 

1601.3  [Rwnovod] 

35.  Section  601.3  License  forms  is 
removed.  ^ 

36.  Section  601.4  is  amended  by 
revising  paragraph  (a)  and  the  first 
sentence  of  paragraph  (b)  to  read  as 
follows: 

1601.4  Inuano*  and  denial  of  licenM. 

(a)  A  biologies  license  shall  be  issued 
upon  a  determination  by  the  Director, 
Center  for  Biologies  Evaluation  and 
Research  that  the  establishment(s)  and 
the  product  meet  the  applicable 
reqiiirements  established  in  this 
chapter.  Abiologies  license  shall  be 
valid  imtil  suspended  or  revoked. 

(b)  If  the  Commissioner  determines 
that  the  establishment  or  product  does 
not  meet  the  requirements  established 
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in  this  chapter,  the  biologies  license 
application  shall  be  denied  and  the 
applicant  shall  be  informed  of  the 
grounds  for,  and  of  an  opportunity  for 
a  hearing  on,  the  decision.  *  *  * 

37.  Section  601.5  is  revised  to  read  as 
follows: 

i  601 .5    Revocation  of  license. 

(a)  A  biologies  license  shall  be 
revoked  upon  application  of  the 
manufacturer  giving  notice  of  intention 
to  discontinue  the  manufacture  of  all 
products  manufactured  under  such 
license  or  to  discontinue  the 
manufactiue  of  a  particular  product  for 
which  a  license  is  held  and  waiving  an 
opportimity  for  a  hearing  on  the  matter. 

(b)(1)  The  Commissioner  shall  notify 
the  licensed  manufacturer  of  the 
intention  to  revoke  the  biologies  license, 
setting  forth  the  groimds  for,  and 
offering  an  opportunity  for  a  hearing  on 
the  proposed  revocation  if  the 
Commissioner  finds  any  of  the 
following: 

(i)  Authorized  Food  and  Drug 
Administration  employees  after 
reasonable  efforts  have  been  imable  to 
gain  access  to  an  establishment  or  a 
location  for  the  purpose  of  carrying  out 
the  inspection  required  imder  §  600.21 
of  this  chapter, 

(ii)  Manufacturing  of  products  or  of  a 
product  has  been  discontinued  to  an 
extent  that  a  meaningful  inspection  or 
evaluation  cannot  be  made, 

(iii)  The  manufacturer  has  failed  to 
report  a  change  as  required  by  §  601.12 
of  this  chapter, 

(iv)  The  establishment  or  any  location 
thereof,  or  the  product  for  which  the 
license  has  been  issued,  fails  to  conform 
to  the  applicable  standards  established 
in  the  license  and  in  this  chapter 
designed  to  ensure  the  continued  safety, 
purity,  and  potency  of  the  manufactured 
product, 

(v)  The  establishment  or  the 
manufacturing  methods  have  been  so 
changed  as  to  require  a  new  showing 
that  the  establishment  or  product  meets 
the  requirements  established  in  this 
chapter  in  order  to  protect  the  public 
health,  or 

(vi)  The  licensed  product  is  not  safe 
and  effective  for  all  of  its  intended  uses 
or  is  misbranded  with  respect  to  any 
such  use. 

(2)  Except  as  provided  in  §  601.6  of 
this  chapter,  or  in  cases  involving 
willfulness,  the  notification  required  in 
this  paragraph  shall  provide  a 
reasonable  period  for  the  licensed 
manufacturer  to  demonstrate  or  achieve 
compliance  with  the  requirements  of    - 
this  chapter,  before  proceedings  will  be 
instituted  for  the  revocation  of  the 
license.  If  compliance  is  not 


demonstrated  or  achieved  and  the 
licensed  manufacturer  does  not  waive 
the  opportunity  for  a  hearing,  the 
Commissioner  shall  issue  a  notice  of 
opportunity  for  hearing  on  the  matter 
under  §  12.21(b)  of  this  chapter. 

38.  Section  601.6  is  revised  to  read  as 
follows: 

1601.6    Suspension  of  license. 

(a)  Whenever  the  Commissioner  has 
reasonable  groimds  to  believe  that  any 
of  the  grounds  for  revocation  of  a 
license  exist  and  that  by  reason  thereof 
there  is  a  danger  to  health,  the 
Commissioner  may  notify  the  ficensed 
manufacturer  that  the  biologies  license 
is  suspended  and  require  that  the 
licensed  manufacturer  do  the  following: 

(1)  Notify  the  selling  agents  and 
distributors  to  whom  such  product  or 
products  have  been  delivered  of  such 
suspension,  and 

(2)  Furnish  to  the  Director,  Center  for 
Biologies  Evaluation  and  Research, 
complete  records  of  such  deliveries  and 
notice  of  suspension. 

(b)  Upon  suspension  of  a  license,  the 
Commissioner  shall  either 

(1)  Proceed  under  the  provisions  of 
§  601.5(b)  of  this  chapter  to  revoke  the 
license,  or 

(2)  If  the  licensed  manufacturer 
agrees,  hold  revocation  in  abeyance 
pending  resolution  of  the  matters 
involved. 

39.  Section  601.9  is  revised  to  read  as 
follows: 

§601.9    Licenses;  reissuance. 

(a)  Compliance  with  requirements.  A 
biologies  license,  previously  suspended 
or  revoked,  may  be  reissued  or 
reinstated  upon  a  showing  of 
compliance  with  requirements  and 
upon  such  inspection  and  examination 
as  may  be  considered  necessary  by  the 
Director,  Center  for  Biologies  Evaluation 
and  Research. 

(b)  Exclusion  of  noncomplying 
location.  A  biologies  license,  excluding 
a  location  or  locations  that  fail  to 
comply  with  the  requirements  in  this 
chapter,  may  be  issued  without  further 
application  and  conciurently  with  the 
suspension  or  revocation  of  the  license 
for  noncompliance  at  the  excluded 
location  or  locations. 

(c)  Exclusion  of  noncomplying 
produces).  In  the  case  of  multiple 
products  included  imder  a  single 
biologies  license  application,  a  biologies 
license  may  be  issued,  excluding  the 
noncompliant  product(s),  without 
further  application  and  concurrently 
with  the  suspension  or  revocation  of  the 
biologies  license  for  a  noncompliant 
product(s). 


§601.10    [Removed] 

40.  Section  601.10  Establishment 
licenses;  issuance  and  conditions  is 
removed. 

41 .  Section  601 .20  is  revised  to  read 
as  follows: 

§  601 .20    Biologies  licenses;  issuance  and 
conditions. 

(a)  Examination — compliance  with 
requirements.  A  biologies  license 
application  shall  be  approved  only  upon 
examination  of  the  product  and  upon  a 
determination  that  the  product  complies 
with  the  standards  established  in  the 
biologies  license  application  and  the 
requirements  prescribed  in  the 
regulations  in  this  chapter  including  but 
not  limited  to  the  good  manufacturing 
practice  requirements  set  forth  in  paits 
210,  211,  600,  606,  and  820  of  this 
chapter. 

(b)  Availability  of  product.  No 
biologies  license  shall  be  issued  luiless: 

(1)  The  product  intended  for 
introduction  into  interstate  commerce  is 
available  for  examination,  and 

(2)  Such  product  is  available  for 
inspection  during  all  phases  of 
manufacture. 

(c)  Manufacturing  process — 
impairment  of  assurances.  No  product 
shall  be  licensed  if  any  part  of  the 
process  of  or  relating  to  the  manufacture 
of  such  product,  in  the  judgment  of  the 
Director,  Center  for  Biologies  Evaluation 
and  Research,  would  impair  the 
assurances  of  continued  safefy,  piuity, 
and  potency  as  provided  by  the 
regulations  contained  in  this  chapter. 

(d)  Inspection — compliance  with 
requirements.  A  biologies  license  shall 
be  issued  or  a  biologies  license 
application  approved  only  after 
inspection  of  the  establishment(s)  listed 
in  the  biologies  license  application  and 
upon  a  determination  that  the 
establishment(s)  complies  with  the 
standards  established  in  the  biologies 
license  application  and  the 
requirements  prescribed  in  applicable 
regulations. 

(e)  One  biologies  license  to  cover  all 
locations.  One  biologies  license  shall  be 
issued  to  cover  all  locations  meeting  the 
establishment  standards  identified  in 
the  approved  biologies  license 
application  and  each  location  shall  be 
subject  to  inspection  by  FDA  officials. 

42.  Section  601.21  is  revised  to  read 
as  follows: 

§601.21    Products  under  development 

A  biological  product  undergoing 
development,  but  not  yet  ready  for  a 
biologies  license,  may  be  shipped  or 
otherwise  delivered  from  one  State  or 
possession  into  another  State  or 
possession  provided  such  shipment  or 
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delivery  is  not  for  introduction  or 
delivery  for  introduction  into  interstate 
commerce,  except  as  provided  in 
sections  505(i)  and  520(g)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  as 
amended,  and  the  regulations 
thereunder  (21  CFR  parts  312  and  812). 

43.  Section  601.22  is  amended  by 
revising  the  section  heading  and  the 
first  and  second  sentences  to  read  as 
fc^ows: 

S  601 .22    Products  in  short  supply;  initial 
nnanufacturing  at  othar  than  llcansad 
location. 

A  biologies  license  issued  to  a 
manufacturer  and  covering  all  locations 
of  manufactiire  shall  authorize  persons 
other  than  such  manufacturer  to 
conduct  at  places  other  than  such 
locations  the  initial,  and  partial 
manufacturing  of  a  product  for 
shipment  solely  to  such  manufacturer 
only  to  the  extent  that  the  names  of  such 
persons  and  places  are  registered  writh 
the  Commissioner  of  Food  and  Drugs 
and  it  is  foimd  upon  application  of  such 
manu&cturer,  that  the  product  is  in 
short  supply  due  either  to  the  peculiar 
growth  requirements  of  the  organism 
involved  or  to  the  scarcity  of  the  animal 
required  for  manufacturing  piirposes, 
and  such  manufacturer  has  established 
with  respect  to  such  persons  and  places 
such  procediires,  inspections,  tests  or 
other  arrangements  as  will  ensxire  full 
compliance  with  the  applicable 
regulations  of  this  subchapter  related  to 
continued  safety,  purity,  and  potency. 
Such  persons  and  places  shall  be  subject 
to  all  regulations  of  this  subchapter 
except  §§601.2  to  601.6,  601.9,  601.10, 
601.20,  601.21  to  601.33,  and  610.60  to 
610.65  of  this  chapter.  •  *  * 

44.  Section  601.25  is  amended  in 
paragraph  (b)(3)  under  "Biological 
Products  Review  Information"  by 
revising  section  Vm  and  by  revising  the 
third  sentence  of  paragraph  (f)(3)  to  read 
as  follows: 

S  601 .25    Raviaw  procadurea  to  datarmina 
that  llcansad  biological  products  ara  safa, 
affacttva,  and  not  misbrandad  undar 
praacrtbad,  racommandad,  or  auggastad 
condltlona  of  uaa. 
***** 

(b)'  •  • 

(3)*   *   • 
BIOLOGICAL  PRODUCTS  REVIEW 
INFORMATION 

•         •         *         •         * 

vm.  If  the  submission  is  by  a  licensed 
manufacturer,  a  statement  signed  by  the 
authorized  official  of  the  licensed 
manufacturer  shall  be  included,  stating  that 
to  the  best  of  his  or  her  knowledge  and  belief, 
it  includes  all  information,  favorable  and 
unfavorable,  pertinent  to  an  evaluation  of  the 
safety,  effectiveness,  and  labeling  of  the 


product,  including  information  derived  from 
investigation,  commercial  marketing,  or 
published  literature.  If  the  submission  is  by 
an  interested  person  other  than  a  licensed 
manufacturer,  a  statement  signed  by  the 
person  responsible  for  such  submission  shall 
be  included,  stating  that  to  the  best  of  his 
knowledge  and  belief,  it  fairly  reflects  a 
balance  of  all  the  available  information, 
favorable  and  unfavorable  available  to  him, 
pertinent  to  an  evaluation  of  the  safety, 
effectiveness,  and  labeling  of  the  product. 
***** 

(f)*   *   * 

(3)  *  *  *  Where  the  Commissioner 
determines  that  the  potential  benefits 
outweigh  the  potential  risks,  the 
proposed  order  shall  provide  that  the 
biologies  license  for  any  biological 
product,  falling  writhin  this  paragraph, 
will  not  be  revoked  but  will  remain  in 
effect  on  an  interim  basis  while  the  data 
necessary  to  support  its  continued 
marketing  are  being  obtained  for 
evaluation  by  the  Food  and  Drug 
Administration.  *  *  * 
***** 

45.  Section  601.26  is  amended  by 
revising  the  second  sentence  of  the 
introductory  text  of  paragraph  (e),  the 
first,  fifth,  and  sixth  sentences  of 
paragraph  (f)(1),  the  second  sentence  of 
paragraph  (f)(2),  and  the  first  sentence  of 
paragraph  (^(3)  to  read  as  follows: 

f  601 .26    RaelassWcation  procadwaa  to 
datarmina  that  llcansad  biological  products 
ara  safa,  affactive,  and  not  misbrandad 
undar  praacribad,  racommandad,  or 
auggaatad  condltlona  of  uaa. 
***** 

(e)  *  *  *  Where  the  Commissioner 
determines  that  there  is  a  compelling 
medical  need  and  no  suitable  alternative 
therapeutic,  prophylactic,  or  diagnostic 
agent  for  any  biological  product  that  is 
available  in  sufficient  quantities  to  meet 
current  medical  needs,  the  final  order 
shall  provide  that  the  biologies  license 
application  for  that  biological  product 
will  not  be  revoked,  but  will  remain  in 
effect  on  an  interim  basis  while  the  data 
necessary  to  support  its  continued 
marketing  are  being  obtained  for 
evaluation  by  the  Food  and  Drug 
Administration.  *  *  * 

(f)  Additional  studies  and  labeling.  (1) 
Within  60  days  following  publication  of 
the  final  order,  each  licensed 
manufacturer  for  a  biological  product 
designated  as  requiring  further  study  to 
justify  continued  marketing  on  an 
interim  basis,  under  paragraph  (e)  of 
this  section,  shall  submit  to  the 
Commissioner  a  written  statement 
intended  to  show  that  studies  adequate 
and  appropriate  to  resolve  the  questions 
raised  about  the  product  have  been 
undertaken.  *  *  *  The  Commissioner 
may  extend  this  60-day  period  if 


necessary,  either  to  review  and  act  on 
proposed  protocols  or  upon  indication 
bom  the  licensed  manufactiu^r  that  the 
studies  will  commence  at  a  specified 
reasonable  time.  If  no  such  commitment 
is  made,  or  adequate  and  appropriate 
studies  are  not  undertaken,  the  biologies 
license  or  licenses  shall  be  revoked. 

(2)  *  *  *  If  the  progress  report  is 
inadequate  or  if  the  Commissioner 
concludes  that  the  studies  cire  not  being 
pursued  promptly  and  diligently,  or  if 
interim  results  indicate  the  product  is 
not  a  medical  necessity,  the  biologies 
license  or  licenses  shall  be  revoked. 

(3)Tromptly  upon  completion  of  the 
studies  imdertaken  on  the  product,  the 
Commissioner  will  review  all  available 
data  and  will  either  retain  or  revoke  the 
biologies  license  or  licenses  involved. 


46.  Section  601.51  is  amended  by 
revising  the  section  heading,  the  first 
sentence  of  paragraph  (a),  and  paragraph 
(b)  to  read  as  follows: 

f  601 .51    Conffclantiality  of  data  and 
Information  In  applications  for  biologies 
ilcanaas. 

(a)  For  purposes  of  this  section  the 
biological  product  file  includes  all  data 
and  information  submitted  vrith  or 
incorporated  by  reference  in  any 
application  for  a  biologies  license,  IND's 
incorporated  into  any  such  application, 
master  files,  and  other  related 
submissions.  *  *  * 

(b)  The  existence  of  a  biological 
product  file  will  not  be  disclosed  by  the 
Food  and  Drug  Administration  before  a 
biologies  license  application  has  been 
approved  imless  it  has  previously  been 
publicly  disclosed  or  acknowledged. 
The  Director  of  the  Center  for  Biologies 
Evaluation  and  Research  will  maintain 
a  list  available  for  public  disclosure  of 
biological  products  for  which  a  license 
application  has  been  approved. 


PART  607— ESTABLISHMENT 
REGISTRATION  AND  PRODUCT 
USTING  FOR  MANUFACTURERS  OF 
HUMAN  BLOOD  AND  BLOOD 
PRODUCTS 

47.  The  authority  citation  for  21  CFR 
part  607  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351,  352, 
355,  360,  371,  374;  42  U.S.C.  216,  262. 

48.  Section  607.20  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S  607.20    Who  must  raglstar  and  submit  a 
blood  product  list 

***** 

(b)  Preparatory  to  engaging  in  the 
manufacture  of  blood  products,  owners 
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or  operators  of  establishments  who  are 

submitting  a  biologies  license 

application  to  manufacture  blood 

products  are  required  to  register  before 

the  biologies  license  application  is 

approved. 

»        *        *        •        • 

49.  Section  607.21  is  amended  by 
revising  the  second  sentence  to  read  as 
follows: 

{  607.21    Times  for  establishment 
registration  and  blood  product  listing. 

*  *  *  If  the  owner  or  operator  of  the 
establishment  has  not  previously 
entered  into  such  operation  (defined  in 
§  607.3(d)  of  this  chapter)  for  which  a 
license  is  required,  registration  shall 
follow  within  5  days  after  the 
submission  of  a  biologies  license 
application  in  order  to  manufacture 
blood  products.  *  *  * 

PART  610-QENERAL  BIOLOGICAL 
PRODUCTS  STANDARDS 

50.  The  authority  citation  for  21  CFR 
part  610  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  351.  352,  353, 
355.  360,  371;  42  U.S.C.  216.  262.  263,  263a, 
264. 

51.  Section  610.13  is  amended  by 
revising  the  introductory  paragraph  and 
the  first  sentence  of  paragraph  (a)(1)  to 
read  as  follows: 

fei0.13    Purity. 

Products  shall  be  free  of  extraneous 
material  except  that  which  is 
imavoidable  in  the  manufactiuing 
process  described  in  the  approved 
biologies  license  application.  In 
addition,  products  shall  be  tested  as 
provided  in  paragraphs  (a)  and  (b)  of 
this  section. 

(a)(1)  Test  for  residual  moisture.  Each 

lot  of  dried  product  shall  be  tested  for 

residual  moisture  and  shall  meet  and 

not  exceed  established  limits  as 

specified  by  an  approved  method  on  file 

in  the  biologies  license  application. 
*  *  * 

***** 

52.  Section  610.53  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

f  610.53    Dating  periods  for  licensed 
biological  products. 

***** 

(d)  Exemptions.  Exemptions  or 
modifications  shall  be  made  only  upon 
written  approval,  in  the  form  of  a 
supplement  to  the  biologies  license 
application,  issued  by  the  Director. 
Center  for  Biologies  Evaluation  and 
Research. 

53.  Section  610.63  is  revised  to  read 
as  follows: 


§610.63    Divided  manufacturing 
responsibility  to  t>e  shown. 

If  two  or  more  licensed  manufactiuers 
participate  in  the  manufactiue  of  a 
biological  product,  the  name,  address, 
and  license  number  of  each  must  appear 
on  the  package  label,  and  on  the  label 
of  the  container  if  capable  of  bearing  a 
hill  label. 

PART  640— ADDITIONAL  STANDARDS 
FOR  HUMAN  BLOOD  AND  BLOOD 
PRODUCTS 

54.  The  authority  citation  for  21  CFR 
part  640  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  351.  352,  353, 
355,  360,  371;  42  U.S.C.  216,  262,  263.  263a. 
264. 

55.  Section  640.6  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§640.6    IModifications  of  Whole  Blood. 

Upon  approval  by  the  Director,  Center 
for  Biologies  Evaluation  and  Research, 
of  a  supplement  to  the  biologies  license 
application  for  Whole  Blood  a 
manufacturer  may  prepare  Whole  Blood 
from  which  the  antihemophilic  factor 
has  been  removed,  provided  the  Whole 
Blood  meets  the  applicable 
requirements  of  this  subchapter  and  the 
following  conditions  are  met: 
***** 

56.  Section  640.21  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

1 640.21    Suitability  of  donors. 

***** 

(c)  Plateletpheresis  donors  shall  meet 
criteria  for  suitability  as  described  in  a 
biologies  license  application  or  a 
supplement  to  the  biologies  license 
application,  and  must  have  the  written 
approval  of  the  Director.  Center  for 
Biologies  Evaluation  and  Research, 
Food  and  Drug  Administration. 

57.  Section  640.22  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§640.22    Collection  of  source  material. 

***** 

(c)  If  plateletpheresis  is  used,  the 
procedure  for  collection  shall  be  as 
described  in  a  biologies  license 
application  or  a  supplement  to  a 
biologies  license  application,  and  must 
have  the  written  approval  of  the 
Director,  Center  for  Biologies  Evaluation 
and  Research,  Food  and  Drug 
Administration. 


58.  Section  640.64  is  amended  by 
revising  the  second  sentence  of  the 
introductory  text  of  paragraph  (c)  to 
read  as  follows: 


§640.64 
Plasma. 


Collection  of  blood  for  Source 


(c)  *  *  *  One  of  the  following 
formulas  shall  be  used  in  the  indicated 
volumes,  except  that  a  different  formula 
may  be  used  for  plasma  for  manufacture 
into  noninjectable  products  if  prior 
written  approval  is  obtained  from  the 
Director  of  the  Center  for  Biologies 
Evaluation  and  Research  at  the  time  of 
licensing  or  in  the  form  of  a  supplement 
to  the  biologies  license  application  for 
Soiut:e  Plasma. 
***** 

59.  Section  640.65  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a)  to  read  as  follows: 

§640.65    Plasmaptieresis. 

(a)  *  *  *  This  procedure  shall  be 
described  in  detail  in  the  biologies 
license  application. 

***** 

60.  Section  640.71  is  amended  by 
revising  the  introductory  text  of 
paragraphs  (a)  and  (b)  and  by  revising 
paragraph  (b)(1)  to  read  as  follows: 

§640.71    Manufacturing  responsibility. 

(a)  All  steps  in  the  manufacture  of 
Source  Plasma,  including  donor 
examination,  blood  collection, 
plasmapheresis,  laboratory  testing, 
labeling,  storage,  and  issuing  shall  be 
performed  by  personnel  of  the  licensed 
manufacturer  of  the  Source  Plasma, 
except  that  the  following  tests  may  be 
performed  by  personnel  of  a 
manufacturer  licensed  for  blood  or 
blood  derivatives  imder  section  351(a) 
of  the  Public  Health  Service  Act,  or  by 
a  clinical  laboratory  that  meets  the 
standards  of  the  Clinical  Laboratories 
hnprovement  Act  of  1967  (CLIA)  (42 
U.S.C.  263a):  Provided.  The 
establishment  or  the  clinical  laboratory 
is  qualified  to  perform  the  assigned 
test(s). 

*        *        •        *        •  ' 

(b)  Such  testing  shall  not  be 
considered  divided  manufactiuing, 
which  requires  two  biologies  licenses 
for  Source  Plasma:  Provided,  That 

(1)  The  results  of  such  tests  are 
maintained  by  the  licensed 
manufacturer  of  the  Source  Plasma 
whereby  such  results  may  be  reviewed 
by  a  licensed  physician  as  required  in 
§  640.65(b)(2)  of  this  chapter  and  by  an 
authorized  representative  of  the  Food 
and  Drug  Administration. 
***** 

61.  Section  640.74  is  amended  by 
revising  paragraph  (a)  and  the  last 
sentence  of  paragraph  (b)(2)  to  read  as 
follows: 
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§640.74    Modification  of  Source  Plasma. 

(a)  Upon  approval  by  the  Director, 
Center  for  Biologies  Evaluation  and 
Research,  Food  and  Drug 
Administration,  of  a  supplement  to  the 
biologies  license  application  for  Soiuce 
Plasma,  a  manufactiuer  may  prepare 
Source  Plasma  as  a  liquid  product  for  a 
licensed  blood  derivative  manufacturer 
who  has  indicated  a  need  for  a  liquid 
product. 

(b)*  *  • 

(2)  *  *  *  Such  evidence  may  be 
submitted  by  either  the  licensed 
manufactiuer  of  the  Source  Plasma 
Liquid  or  the  manufacturer  of  the  final 
blood  derivative  product  who  has 
requested  the  Source  Plasma  Liquid. 


PART  660-ADOrnONAL  STANDARDS 
FOR  DIAGNOSTIC  SUBSTANCES  FOR 
LABORATORY  TESTS 

62.  The  authority  citation  for  21  CFR 
part  660  continues  to  read  as  follows: 

Antliority:  21  U.S.C.  321,  351.  352.  353, 
355,  360,  371;  42  U.S.C.  216,  262,  263,  263a, 
264. 

63.  Section  660.21  is  amended  by 
revising  paragraphs  (a)(3)  and  (d)  to  read 
as  follows: 

1660^1    ProcMsing. 

(a)*  *  * 

(3)  A  lot  may  be  subdivided  into 
clean,  sterile  vessels.  Each  subdivision 
shall  constitute  a  sublet.  If  lots  are  to  be 
subdivided,  the  manu&cturer  shall 
include  this  information  in  the  biologies 
license  application.  The  manufacturer 
shall  describe  the  test  specifications  to 
verify  that  each  sublet  is  identical  to 
other  sublots  of  the  lot. 
•        ♦        *        »        • 

(d)  Volume  of  final  product.  Each 
manufacturer  shall  identify  the  possible 
final  container  voliunes  in  the  biologies 
license  application. 

***** 

64.  Section  660.30  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

1660^    Raagant  Rad  Blood  Calls. 

***** 

(b)  Source.  Reagent  Red  Blood  Cells 
shall  be  prepared  from  human 
peripheral  blood  meeting  the  criteria  of 
§§660.31  and  660.32  of  this  chapter,  or 
from  umbilical  cord  cells  which  shall  be 
collected  and  prepared  according  to  the 
manufacturer's  biologies  license 
application. 

65.  Section  660.33  is  amended  by 
revising  the  fifth  sentence  to  read  as 
follows: 


S  660.33    Tasting  of  sourca  matarial. 

*  *   *  vvhere  fewer  than  three  donor 
soiuces  of  an  antibody  specificity  are 
available,  test  discrepancies  shall  be 
resolved  in  accordance  with  the 
manufacturer's  biologies  license 
application.  *  *   * 

Dated:  August  30, 1999. 
Jane  E.  Henney, 

Commissioner  of  Food  and  Drugs. 
Donna  E.  Shalala, 

Secretary  of  Health  and  Human  Services. 
[FR  Doc.  99-27159  Filed  10-19-99;  8:45  am] 
BtLUNQ  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  25 

Environmentai  Impact  Considerations 

CFR  Correction 

In  Title  21  of  the  Code  of  Federal 
Regulations,  parts  1  to  99,  revised  as  of 
Apr.  1, 1999,  page  240,  §25.32  is 
corrected  by  reinstating  text  missing 
from  the  end  of  paragraph  (i)  and  the 
beginning  of  paragraph  (j).  In  the  eighth 
line  of  paragraph  (i)  "percdditive"  is 
corrected  to  read  "percent  additive"  and 
the  following  text  is  added  between  the 
words  "percent"  and  "additive": 

S  25.32    Foods,  food  additivas,  and  color 
addmvas. 

***** 

(i)  *  *  *  -by-weight  and  is  expected 
to  remain  with  finished  food-packaging 
material  through  use  by  consumers  or 
when  the  substance  is  a  component  of 
a  coating  of  a  finished  food-packaging 
material. 

(j)  Approval  of  a  food  *  •  * 
*        *        *        *        * " 

[FR  Doc.  99-55537  Filed  10-19-99;  8:45  am] 

BILUNQCOOE  1SOS-01-0 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Parts  202  and  206 
RIN  1010-AB57 

Training  Sessions  on  Gas  Valuation  for 
Indian 


agency:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  training  sessions. 

SUMMARY:  The  Minerals  Management 
Service  is  offering  six  training  sessions 


on  our  revised  Indian  gas  valuation 
regulations  that  are  effective  January  1. 
2000. 

DATES:  See  SUPPLEMENTARY  INFORMATION 
section  for  meeting  dates. 
ADDRESSES:  See  SUPPLEMENTARY 
INFORMATION  section  for  meeting 
addresses. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Vieki  Skinner,  Royalty  Valuation 
Division,  Royalty  Management  Program, 
Minerals  Management  Service,  P.O.  Box 
25165,  MS  3152,  Denver,  CO  80225- 
0165;  telephone  niunber  (303)  275- 
7241,  fax  number  (303)  275-7227. 
SUPPLEMENTARY  INFORMATION:  The  dates 
and  locations  of  the  training  sessions  are 
as  follows: 

1.  Oklahoma  City,  OK:  November  1, 
1999,  9  a.m.  to  4  p.m..  Central  time. 
Clarion  Airport  West  Hotel,  737  S. 
Meridian.  Oklahoma  City,  OK  73108;  * 
telephone  number  (405)  942-8511. 

2.  Tulsa,  OK:  November  3, 1999,  9 
a.m.  to  4  p.m..  Central  time.  Radisson 
Inn,  2201  N.  77th  East  Ave.,  Tulsa,  OK 
74115;  telephone  number  (918)  835- 
9911. 

3.  Farmington,  NM:  November  16. 
1999,  9  a.m.  to  4  p.m.,  Moimtain  time. 
Holiday  Inn.  600  E.  Broadway, 
Farmington.  NM  87401;  telephone 
number  (505)  327-9811. 

4.  Houston,  TX:  November  30, 1999, 
9  a.m.  to  4  p.m..  Central  time.  Embassy 
Suites  Hotel.  9090  Southwest  Freeway. 
Houston.  TX  77074;  telephone  number 
(713)995-0123. 

5.  Dallas,  TX:  December  6, 1999,  9 
a.m.  to  4  p.m..  Central  time.  Embassy 
Suites  Market.  2727  Stemmons  Freeway, 
Dallas,  TX  75207;  telephone  number 
(214) 630-5332. 

6.  Denver.  CO;  December  15, 1999,  9 
a.m.  to  4  p.m..  Mountain  time.  Holiday 
Inn.  14707  W.  Colfax  Ave.,  Golden.  CO 
80401;  telephone  number  (303)  279- 
7611. 

MMS  published  revised  Indian  gas 
valuation  regulations  in  the  Federal 
Register  on  August  10. 1999  (64  FR 
43506).  The  revised  regulations  add 
alternative  valuation  methods  to 
existing  regulations  to  ensure  that 
Indian  lessors  receive  maximum 
revenues  from  their  mineral  resources  as 
required  by  the  unique  terms  of  Indian 
leases  and  MMS's  trust  responsibility  to 
Indian  lessors.  The  revised  regulations 
will  also  improve  the  accuracy  of 
royalty  payments  at  the  time  royalties 
are  due. 

If  you  produce  gas  from  Indian  lands., 
the  new  regulations  affect  you,  and  we 
strongly  encourage  you  to  attend  one  of 
these  training  sessions.  Some  of  the 
topics  that  will  be  covered  include: 
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— ^How  do  you  value  gas  in  an  index 

zone  using  the  index-based  formula? 
— How  do  you  value  gas  not  in  an  index 

zone? 
— How  do  you  make  a  dual  accoimting 

election? 
— What  are  the  changes  to 

transportation  and  processing 

allowances? 

MMS  is  offering  these  training 
sessions  at  no  cost  to  oil  and  gas 
industry  representatives  and  members 
of  the  public  who  have  an  interest  in  the 
valuation  of  gas  produced  firom  Indian 
lands.  You  must  make  your  own  travel 
and  hotel  reservations  for  the  training. 
MMS  will  not  reserve  blocks  of  rooms. 

If  you  plan  to  attend  training,  please 
register  for  the  session  by  calling  or 
sending  a  fax  to  Vicki  Skinner  at  the 
telephone  or  fax  numbers  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section  of 
this  notice.  Seating  is  limited,  and  we 
need  to  know  the  number  in  your  party. 
Joan  Killgore, 

Acting  Associate  Director  for  Royalty 
Management. 

[FR  Doc.  99-27311  Filed  10-19-99;  8:45  am] 

MLUNG  CODE  431IMm-l> 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

36CFRPart13 
RiN1024-AB99 

Glacier  Bay  National  Park,  AK; 
Commercial  Hehing  Regulationa 

agency:  Natioiial  Park  Service  (NPS), 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  represents  a 
major  step  towards  a  comprehensive 
resolution  of  commercial  fishing  issues 
in  Glacier  Bay  National  Park.  In 
accordance  with  the  provisions  of 
Section  123  of  the  Omnibus 
Consolidated  and  Emergency 
Supplemental  Appropriations  Act  for 
FY  1999  (Section  123),  as  amended,  the 
rule  establishes  special  regulations  for 
commercial  fishing  in  the  marine  waters 
of  Glacier  Bay  National  Park.  The  rule 
implements  provisions  in  Section  123 
by:  closing  specifically  identified  areas 
of  non- wilderness  waters  in  Glacier  Bay 
proper  and  all  wilderness  waters  within 
Glacier  Bay  National  Park  to  commercial 
fishing;  limiting  commercial  fishing  in 
Glacier  Bay  proper  to  three  specific 
commercial  fisheries;  establishing  a 
"grandfathering"  process  to  allow 
qualifying  fishermen  in  the  three 
authorized  commercial  fisheries  to 
continue  fishing  in  the  remaining  waters 


of  Glacier  Bay  proper  under 
nontransferable  lifetime  permits;  and, 
clarifying  that  the  marine  waters  of 
Glacier  Bay  National  Park  outside  of 
Glacier  Bay  proper  will  remain  open  to 
various  existing  commercial  fisheries. 
Section  123  also  directs  that  authorized 
commercial  fisheries  be  managed  in 
accordance  with  a  cooperatively 
developed  state/federal  fisheries 
management  plan.  The  cooperative 
state/federal  fisheries  management  plan 
is  being  developed  independent  of  this 
rule  and  will  be  annoimced  at  a  later 
date. 

DATES:  This  rule  is  efi'ective  on  October 
20, 1999,  with  the  exception  of 
paragraphs  (a)(lD){iHiii)  which  take 
effect  on  January  1.  2000. 
ADDRESSES:  Tomie  Lee,  Superintendent, 
Glacier  Bay  National  Park  and  Preserve, 
P.O.  Box  140,  Gustavus,  Alaska  99826. 
E-mail  address  is  ^ha — 
administration@nps.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tomie  Lee,  Superintendent,  Glacier  Bay 
National  Park  and  Preserve,  P.O.  Box 
140.  Gustavus,  Alaska,  99827,  Phone 
(907)  697-2230;  fax  (907)  697-2654. 
SUPPLEMENTARY  INFORMATKM: 

Background 

The  background  section  in  the  re- 
proposed  rule  of  August  2, 1999  (64  FR 
41854),  includes  a  comprehensive 
chronology  of  Glacier  Bay's  commercial 
fishing  history  that  outlines  the 
circmnstances  and  events  leading  to  this 
final  rule.  That  information  is 
unchanged  and  has  continuing 
applicability.  The  National  Park  Service 
(NPS)  wishes  to  note  that  numerous 
extensions  to  the  public  comment 
period  on  the  1997  proposed  rule 
afforded  the  public  a  prior  opportimity 
to  comment  on  Section  123  (see  e.g.,  63 
FR  68655,  December  11,  1998;  64  FR 
1573,  January  11,  1999).  The  re- 
proposed  rule  was  published,  in  part,  to 
fulfill  the  requirement  of  Section  123,  as 
amended  by  Pub.  L.  106-31  (May  21, 
1999),  which  directed  the  Secretary  of 
the  Interior  to  re-publish  the  rule  and 
provide  an  opportunity  for  the  public  to 
comment  for  not  less  than  45  days. 

To  comply  with  Section  123,  the  rule, 
in  part,  amends  the  general  regxUatory 
prohibition  on  commercial  fishing 
activities  in  units  of  the  National  Park 
System,  and  authorizes  various  existing 
commercial  fisheries  to  continue  in 
most  marine  waters  of  Glacier  Bay 
National  Park  subject  to  a  cooperatively 
developed  state/federal  fisheries 
management  plan. 

The  other  provisions  of  the  rule  also 
conform  to  the  requirements  of  Section 
123.  The  rule  limits  commercial 


fisheries  in  Glacier  Bay  proper  to  pot 
and  ring  net  fishing  for  Tanner  crab, 
longlining  for  halibut,  and  trolling  for 
salmon.  The  rule  describes  eligibility 
criteria  that  allow  certain  fishermen 
with  a  sufficient,  recent,  reocciuring 
history  of  participation  in  Glacier  Bay 
proper  fisheries  to  continue  fishing  in 
Glacier  Bay  proper  for  their  lifetimes. 
The  final  rule  adopts  October  1,  2000, 
as  the  deadline  to  apply  for  a  lifetime 
permit.  Beginning  October  1.  2000,  a 
lifetime  permit  is  needed  in  order  to  fish 
in  Glacier  Bay  proper.  To  qualify, 
fishermen  must  be  able  to  document 
that  they  have  fished  in  Glacier  Bay 
proper  in  one  of  the  three  authorized 
commercial  fisheries  as  follows:  For  the 
halibut  fishery,  2  years  of  participation 
are  required  in  Glacier  Bay  proper 
during  the  7-year  period,  1992  through 
1998.  For  the  salmon  and  Tanner  crab 
fisheries,  3  years  of  participation  are 
required  in  Glacier  Bay  proper  during 
the  10-year  period,  1989  through  1998. 
The  7-year  qualifying  period  for  halibut 
is  based,  in  large  part,  on  the 
establishment  of  a  statistical  sub-area  for 
Glacier  Bay  proper  in  1992.  Use  of  this 
qualifying  period  specific  to  this  sub- 
area  will  assist  fishermen  in 
dociunenting,  and  NPS  in  identifying,  a 
history  of  fishing  within  Glacier  Bay 
proper.  A  10-year  qualifying  period  is 
used  for  the  Taimer  crab  and  salmon 
fisheries.  These  qualifying  periods  (of  7 
and  10  years,  respectively)  are  intended 
to  provide  a  better  opportunity  for 
fishermen  with  a  variable  but 
reoccurring  history  of  participation  in 
these  fisheries,  in  Glacier  Bay  proper,  to 
qualify  for  the  lifetime  access  permits. 
Essentially,  these  criteria  require 
fishermen  to  have  fished  in  Glacier  Bay 
proper  for  approximately  30%  of  the 
years  during  the  7  and  10-year  base 
periods  to  qualify  for  lifetime  access  to 
an  authorized  fishery. 

The  rule  also  describes  the 
application  requirements  and 
procedures  for  fishermen  to  follow  to 
apply  for  a  lifetime  access  permit  for  an 
authorized  fishery  in  Glacier  Bay 
proper.  .The  rule  requires  that 
applicants:  demonstrate  that  they  hold  a 
valid  state  limited  entry  commercial 
fishing  permit,  and  for  halibut  an 
International  Pacific  Halibut 
Commission  quota  share,  for  the  fishery 
in  Glacier  Bay  proper;  provide  a  sworn 
and  notarized  affidavit  attesting  to  their 
history  and  participation  in  the  fishery 
within  Glacier  Bay  proper;  and,  provide 
other  documentation  that  corroborates 
their  participation  in  the  fishery  in 
Glacier  Bay  proper  during  the  qualifying 
years.  The  rule  requires  appUcants  to 
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provide  two  types  of  corroborating 
documentation  readily  available  from 
the  State  of  Alaska:  permit  histories; 
and,  landing  reports.  The  permit  history 
documents  the  length  of  time  an 
applicant  has  been  a  permit  holder  in  a 
fishery,  and  the  landing  report 
documents  the  time  and  location  of  the 
applicant's  fishery  landings.  The 
application  requirements  for  a  lifetime 
commercial  fishing  access  permit  in 
Glacier  Bay  (i.e.,  a  copy  of  the  valid 
permit(s)  and  quota  share(s),  affidavit, 
permit  history  and  landing  report)  are 
less  demanding  than  that  typically 
required  by  the  State  of  Alaska  or 
National  Marine  Fisheries  Service  (for 
halibut)  for  similar  limited  entry  . 
programs.  The  rule  encourages 
applicantJs  to  submit  other  forms  of 
corroborating  documentation — for 
example,  vessel  logbooks  or  affidavits 
from  other  fishermen  or  processors — ^to 
assist  in  the  establishment  of  their 
history  of  participation  in  a  particular 
fishery  in  Glacier  Bay  proper. 

NPS  recognizes  the  limitations  of 
landing  report  data  based  on  fish  tickets. 
Although  Alaska  statute  requires 
accurate  reporting  of  fish  harvest 
information  by  statistical  area, 
fishermen  often  limip  together  catches 
from  Glacier  Bay  proper  and  Icy  Strait 
statistical  areas,  and  report  them  as  Icy 
Strait  landings  on  their  fish  tickets. 
Moreover,  no  statistical  reporting  area 
exists  for  salmon  that  is  specific  to 
Glacier  Bay  proper.  Because  of  this,  for 
the  salmon  fishery,  NPS  will  consider 
landing  reports  from  District  114  (aU  of 
Icy  Strait  from  Cross  Soimd  to  the  Lyim 
Canal,  including  Glacier,  Chmdas  and 
Taylor  Bays  and  Exclusion  Inlet)  as 
indirect  evidence  of  participation  in  the 
fishery  in  Glacier  Bay  proper;  this 
indirect  evidence,  however,  must  be 
supported  by  additional  dociunentation 
that  supports  applicants'  declaration  of 
Glacier  Bay  proper  salmon  landings 
(such  as  affidavits  from  crewmembers, 
other  fishermen,  processors  or  logbooks 
or  other  corroborating  docimientation). 
Salmon  fishermen  who  can  document 
more  than  incidental  use  of  District  114 
should  submit  that  docmnentation  as  it 
may  bolster  other  evidence  of  their 
landings  from  the  Glacier  Bay  proper 
fishery. 

Botn  the  halibut  fishery  (Regulatory 
Sub-area  184)  and  the  Tanner  crab 
fishery  (Statistical  areas  114-70  through 
114-77)  have  reporting  areas  specific  to 
Glacier  Bay  proper.  Therefore, 
applicants  who  wish  to  rely  on  landing 
data  from  areas  outside,  but 
immediately  adjacent  to,  Glacier  Bay 
proper  must  submit  convincing 
corroborating  docimientation  (such  as 
affidavits  frtim  crewmembers,  other 


fishermen,  processors  or  log  books)-in 
addition  to  their  personal  affidavit  that 
a  portion  of  thefr  catch  was  landed  in 
Glacier  Bay  proper.  Landing  reports  for 
halibut  and  Tanner  crab  must,  at  the 
very  least,  be  from  the  reporting  area 
immediately  adjacent  to  Glacier  Bay 
proper  to  be  considered.  In  the  case  of 
halibut,  this  is  Regulatory  Sub-area  182; 
in  the  case  of  Tanner  crab,  this  is 
Statistical  area  114-23.  These 
requirements  are  intended  to  address 
concerns  regarding  the  difficulty  of 
attributing  harvest  to  Glacier  Bay  proper 
fit)m  landing  reports,  most  particularly 
for  the  salmon  troll  fishery.  NPS  intends 
to  work  closely  with  the  Alaska 
Commercial  Fisheries  Entry 
Commission,  the  National  Marine 
Fisheries  Service  and  other 
knowledgeable  sources  to  identify 
permit  owners  who  meet  the  eligibility 
criteria  defined  for  the  authorized 
commercial  fisheries  in  Glacier  Bay 
proper. 

The  rule  also  closes  certain  inlets  and 
areas,  in  the  upper  reaches  of  Glacier 
Bay  proper,  to  commercial  fishing  and 
limits  certain  other  areas  to  winter 
season  trolling  for  king  salmon  by 
qualifying  fishermen.  There  are  a 
number  of  species-specific  closure  dates 
in  Section  123,  and  the  effective  date  of 
paragraph  (a)(10)(i)-(iii)  is  delayed  until 
January  1,  2000,  to  comply  with  the 
statute.  The  rule  reaffirms  closure  of  all 
designated  wilderness  areas  in  Glacier 
Bay  National  Park  to  commercial  fishing 
activities. 

By  authorizing  existing  commercial 
fisheries  to  continue  in  park  waters 
outside  of  Glacier  Bay  proper,  Section 
123  and  the  rule  permit  fishing  to 
continue  where  more  than  80%  of  the 
commercial  harvest  (reported  biomass) 
has  historically  occurred.  Additional 
harvest  will  continue  in  most  of  Glacier 
Bay  proper  during  the  life  tenancy 
period  of  qualifying  fishermen, 
supporting  fishermen  and  their 
communities  for  many  years. 
Approximately  18%  of  the  park's 
marine  waters  are  closed  to  commercial 
fishing  by  Section  123  and  this  rule; 
these  closed  waters  have  historically 
accounted  for  less  than  10%  of  the  total 
commercial  harvest  in  the  park.  Nothing 
in  the  rule  is  intended  to  modify  or 
restrict  non-commercial  fishing 
activities  otherwise  authorized  under 
federal  and  non-conflicting  state  fishing 
regulations,  nor  to  affect  legislatively 
authorized  commercial  fishing  activities 
within  Glacier  Bay  National  I^serve. 

Analysis  of  Public  Comments 

Due  to  the  enactment  of  Section  123 
(on  October  21, 1998),  NPS  reopened 
and  extended  the  comment  period  on 


the  1997  proposed  rule  and  the 
accompanying  Environmental 
Assessment  (63  FR  68665,  December  11, 
1998;  64  FR  1573,  January  11, 1999). 
NPS  also  mailed  a  copy  of  the  Federal 
Register  Notice  of  extension  to  persons 
and  organizations  that  had  previously 
submitted  comments  and  invited  them 
to  provide  additional  comments  in  light 
of  the  new  legislation.  The  analysis  of 
public  comment  section  in  the  re- 
proposed  rule  of  August  2, 1999  (64  FR 
41854),  includes  a  comprehensive 
analysis  of  1,557  comments  submitted 
in  response  to  the  proposed  rule  and  the 
enactment  of  Section  123.  That 
information  has  continuing  applicability 
and  supplements  this  analysis. 

Overview  of  Public  Comments 

The  public  comment  period  on  the  re- 
proposed  rule  for  commercial  fishing  in 
Glacier  Bay  National  Park  was  open 
from  August  2  to  September  16, 1999, 
and  specifically  sought  input  on  the  re- 
proposed  eligibility  criteria  and 
application  requirements  for  lifetime 
permits  for  authorized  fisheries  in 
Glacier  Bay  proper.  NPS  received  96 
written  comments,  in  the  form  of 
surface  mail,  faxes  and  electronic  mail. 
NPS  reviewed  and  considered  all  public 
comments  submitted  on  the  re-proposed 
rule.  A  summary  of  substantive, 
comments  is  outlined  below. 

Thirty-seven  percent  of  the  comments 
received  specifically  stated  support  for 
some  form  of  commercial  fishing  phase 
out  in  Glacier  Bay  National  Park. 
Twenty-two  percent  specifically  stated 
support  for  the  continuation  of 
commercial  fishing. 

Of  all  the  responses  received,  59% 
specifically  commented  on  the 
eligibility  criteria  for  commercial  fishing 
lifetime  access  permits.  Among  those, 
more  than  half  (54%)  supported  less 
stringent  eligibility  criteria  than  that 
stated  in  the  re-proposed  rule.  The 
remaining  comments  on  eligibility 
(46%)  supported  the  eligibility  criteria 
as  a  mipin^'i'T'  standard,  including  30% 
who  sought  more  stringent  eligibility 
criteria.  Comments  ranged  frtim 
suggestions  for  more  relaxed  criteria  for 
lifetime  permits,  such  as  one  year  of 
fishing  during  the  eligibility  period,  to 
calls  for  the  stronger  criteria  as 
proposed  in  1997. 

Twenty-two  percent  of  all 
respondents  commented  specifically  on 
the  application  process  for  commercial 
fishing  lifetime  access  permits.  Of  those, 
67%  supported  a  less  stringent  process 
than  that  stated  in  the  re-proposed  rule. 
Thirty-four  percent  supported  the 
process,  as  the  minimum  standard  that 
the  NPS  should  set  for  application 
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approval,  20%  of  which  sought  a  more 
stringent  process. 

General  Comments 

Collectively,  there  were  a  number  of 
comments  and  objections  concerning 
various  parts  of  the  rule  that,  in  fact,  are 
derived  directly  from  the  statute.  For 
example,  a  number  of  commenters 
requested  that  public  comment  be 
extended.  Section  123  established  a 
publication  date  of  September  30, 1999, 
and  MPS  has  used  its  best  efforts  to 
publish  on  that  date;  that  necessarily 
affects  the  timing  and  length  of  the 
latest  public  comment  period.  It  should 
also  be  noted  that  NPS  has  been  actively 
seeking  public  comment  for  several 
years  (as  simunarized  at  64  FR  41856- 
8,  August  2, 1999).  Section  123  also 
requires  that  a  "sworn  and  notarized 
affidavit  be  submitted,"  not  just  licenses 
and  fish  tickets  (landing  receipts). 
Section  123  authorized  lifetime  permits 
for  those  holding  "a  valid  commercial 
fishing  permit"  who  otherwise  qualify, 
not  boat  owners  or  deckhands.  On  this 
point,  however,  NPS  notes  that  Section 
123,  as  amended,  provides  $23  million 
to  compensate  "fish  processors,  fishing 
vessel  crewmembers,  commimities  and 
others  negatively  affected  by  the 
restrictions  on  commercial  fishing  in 
Glacier  Bay  National  Park."  One 
commenter  (who  will  certainly  qualify 
for  a  lifetime  permit)  felt  he  was 
"singled-out"  because,  unlike  most 
other  limited  entry  permit  holders,  he 
likes  to  longline  in  the  west  arm  of  the 
bay  above  SS'SO'  N  latitude.  Numerous 
commenters  stated  that  commercial 
fishing  was  inappropriate  in  Glacier  Bay 
and  other  national  parks.  NPS  has 
considered  these  comments,  but  NPS 
must  follow  the  statute.  NPS  also 
received  many  comments  on  related 
subjects  that  were,  however,  outside  of 
the  limited  scope  of  this  rule. 

Regulatory  Flexibility  Analysis 

NPS  received  a  nmnber  of  comments 
on  the  initial  regulatory  flexibility 
analysis.  Those  comments  are  discussed 
below  in  the  summary  of  the  final 
regulatory  flexibility  analysis  that  NPS 
has  prepared  as  required  by  5  U.S.C. 
604. 

Rationale  for  the  Qualifying  Period 

A  number  of  conunenters  questioned 
whether  NPS  had  done  enough  to 
explain  the  method  used  to  determine 
the  necessary  number  of  years  in  a  given 
base  year  period  to  qualify  for  lifetime 
access  to  fish  under  the  rule.  One 
commenter  felt  that  the  NPS  effort  to 
"mirror  similar  lengths  of  time  that  have 
been  allowed  in  other  state  and  federal 
limited  entry  programs"  was  misplaced 


because  "those  programs  were 
influenced  by  conservation  concerns." 
Other  commenters,  however,  cited 
conservation  concerns  and  the  Glacier 
Bay  1996  Vessel  Management  Plan 
regulations  which  limits  the  amount  of 
motor  vessel  traffic  allocated  to  park 
visitors  (61  FR  27008,  May  30, 1996),  to 
push  for  a  shorter,  more  stringent  phase 
out  of  commercial  fishing.  In  the  1997 
proposed  rule,  NPS  proposed  a  longer 
history  of  participation  in  each  fishery 
to  prevent  what  the  Wilderness  Society 
now  critically  points  out  is  possible: 
that  people  who  started  fishing  after  the 
1991  rulemaking  proposed  to  phase  out 
all  commercial  fishing  in  seven  years 
would  be  eligible  for  grandfather  status 
to  fish  in  Glacier  Bay.  However,  even  in 
that  proposal,  NPS  recognized  the  need 
for  some  flexibility  to  ensure  fairness  to 
fishermen  with  a  variable  but  recurring 
history  of  participation  in  Glacier  Bay 
fisheries.  Ultimately,  and  with  public 
comment  sharply  divided,  NPS  selected 
shorter  requirements  for  participation  in 
the  fishery  in  the  qualifying  base  year 
periods  (3  years  in  a  10-year  base  for 
salmon  and  Tanner  crab  fisheries,  and  2 
years  in  a  7-year  base  for  halibut 
fisheries)  to  meet  that  objective.  As  a 
residt,  fishermen  are  required  to  show 
they  have  fished  in  Glacier  Bay  proper 
for  approximately  30%  of  the  years 
during  the  7  and  10-year  base  periods  to 
qualify.  Resolving  the  commercial 
fishing  issue  in  Glacier  Bay  has  been  a 
long  and  contentious  process  (see  64  FR 
41856-9,  August  2, 1999).  Section  123 
now  directs  NPS  to  decide  who  qualifies 
for  lifetime  access  and  who  does  not; 
NPS  has  drawn  the  line  where  it  thinks 
it  is  fair,  recognizing  that  it  will  not 
please  everyone. 

Cooperative  Development  of  the 
Management  Plan 

Several  commenters  questioned  the 
role  that  NPS  and  the  State  of  Alaska 
will  play  in  the  cooperatively  developed 
management  plan  required  by  Section 
123.  The  plan  will  guide  the  regulation 
of  the  existing  authorized  fisheries  at 
Glacier  Bay  National  Park.  One 
commenter  stated  that  it  was  an 
"oversimplification"  for  NPS  to  state 
that  the  State  manages  fisheries  to 
maintain  sustained  yield.  In  response, 
NPS  notes  that  the  Alaska  State 
Constitution  states:  "Fish  *  *  *  and  all 
other  replenishable  resoim:es  belonging 
to  the  State  shall  be  utilized,  developed, 
and  maintained  on  the  sustained  yield 
principal,  subject  to  preference  among 
beneficial  uses."  Id.  at  Article  Vni, 
Section  4.  Another  commenter 
questioned  what  NPS  considers  as  park 
values  and  piuposes,  and  many 
commenters  questioned  how  NPS 


would  protect  the  park's  resources.. 
After  reviewing  the  re-proposed  rule, 
NPS  agrees  that  some  clarification  is 
necessary.  Section  123  clearly  states: 
"the  management  plan  shall  provide  for 
commercial  fishing  in  the  marine  waters 
within  Glacier  Bay  National  Park  *  •  * 
and  shall  provide  for  the  prot'  ction  of 
park  values  and  purposes.  *  *  *"  Id. 
Park  values  and  purposes  are  identified 
in  16  U.S.C.  1,  as  amended,  and  are 
further  defined  by  the  enabling 
legislation  and  legislative  history  of 
Glacier  Bay  National  Park.  As  a  result, 
the  cooperatively  developed 
management  plan  must  consider  and 
respect  the  NPS  mission  in  Glacier  Bay 
National  Park  as  defined  and  directed 
by  Congress. 

Section  123  also  requires  the 
management  plan  to  prohibit  any  new 
or  expanded  fisheries,  and  provide  for 
the  opportunity  for  the  study  of  marine 
resources.  Therefore,  a  legislatively- 
mandated  component  of  the  cooperative 
management  plan  is  the  accommodation 
of  scientific  study.  Section  123  does  not 
require  that  all  federal  and  federally- 
approved  research  within  the  park  fall 
imder  the  plan.  The  final  rule  also 
contains  a  provision  that  directs  the 
superintendent  to  compile  a  list  of 
existing  fisheries  and  gear  types  used  in 
the  outer  waters.  NPS  will  work  with 
the  State,  outer  water  fishermen  and  the 
public  to  cooperatively  develop  this  list. 
However,  should  new  or  expanded 
fishing  activities  threaten  park  resources 
during  development  of  the  cooperative 
plan,  the  superintendent  may 
implement  an  interim  list. 

Section  123  provides  both  a 
requirement  and  an  oppojtimity  for 
ongoing  cooperation  and  collaboration 
between  the  State  and  federal 
government  in  the  implementation  of  a 
joinUy-developed  fisheries  management 
plan.  NPS  will  work  together  with  the 
State  to  provide  the  public  with  an 
opportunity  to  participate  in  the 
development  of  the  cooperative 
management  plan,  independent  of  this 
rulemaking.  NPS  believes  that  the  best 
long-term  remedy  for  this  jurisdictional 
issue  is  an  effective  State/federal 
cooperative  relationship  that:  outlines 
and  respects  individual  and  collective 
agency  roles  and  responsibilities;  keeps 
lines  of  communication  open; 
incorporates  opportunities  for  public 
involvement  in  decision-making 
processes;  and,  ultimately,  serves  to 
implement  the  letter  and  spirit  of  the 
Section  123,  as  amended.  NPS  intends 
to  devote  its  energies  towards  this  goal. 
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1996  Vessel  Management  Plan  (VMP) 
Regulations 

A  comment  received  from  the  Alaska 
Chapter  of  the  Sierra  Club  stated  that 
commercial  fishing  boats  are  not  subject 
to  the  1996  VMP  regulations' (36  CFR 
13, 65(b)).  This  assertion,  however,  is 
only  partially  correct;  generally  the 
VMP  regulations  apply  to  commercial 
fishing  vessels.  While  commercial 
fishing  vessels  were  exempted  from  the 
entry  permit  requirements  of  that  nde 
by  §  13.65(b)(2)(iii)(D},  this  rule  will 
require  such  boats  to  obtain  a  National 
Park  Service  permit  to  enter  the  bay, 
from  Jime  1  through  August  31.  The 
Sierra  Club  comment  correctly  pointed 
out  that  commercial  fishing  vessels  were 
exempted  from  the  restriction  on 
operating  within  one-quarter  nautical 
mile  of  a  whale  (§  13.65(b){3)(i)).  This 
exemption  was  made  due  to  the  slow 
speeds  and  deliberate  courses  that 
commercial  fishing  vessels  follow. 
However,  the  whale  waters  restrictions 
at  §  13.65(b)(iv)(D)(l)  apply  unless  a 
motor  vessel  (commercial  or  sport)  is 
actually  fishing  (and  not  simply  in 
transit).  Seasonal  motor  vessel  closures 
are  specifically  applicable  (61  FR  27008, 
27013,  May  30, 1996). 

NPS  also  notes  that,  regardless  of 
whether  an  commercial  fishing  vessel 
operator  possesses  a  commercial  fishing 
lifetime  access  permit,  the  operator  of  a 
commercial  fishing  vessel  can  apply  for 
a  private  vessel  permit  to  enter  Glacier 
Bay  from  Jime  1  through  August  31,  or 
visit  Glacier  Bay  diuing  the  balance  of 
the  year,  provided  they  follow  the 
regulations  that  apply  to  private  motor 
vessels  and  do  not  engage  in 
commercial  activities.  Lifetime 
permittees  are  advised  that  the  lifetime 
permit  only  allows  access  for 
commercial  fishing;  entering  the  park 
for  other  commercial  purposes  is 
prohibited,  and  entering  Glacier  Bay  for 
recreation  purposes  (from  June  1 
through  August  31)  requires  a  private 
vessel  permit.  Commercial  fishing 
vessels  may,  at  any  time,  seek  safe 
harbor  in  Glacier  Bay  National  Park 
when  faced  with  hazardous  weather  or 
sea  conditions,  mechanical  problems,  or 
other  exigent  circumstances. 

Resource  Violations 

One  conunenter  suggested  that  a 
commercial  fishing  lifetime  access 
permit  holder  who  conunits  a  resource 
violation  in  the  park  should  have  his  or 
her  permit  revoked.  Although  NPS 
believes  that  most  people  who  will 
qualify  for  the  permit  will  respect  park 
resources  and  regulations,  NPS  will  not 
hesitate  to  ask  a  court  to  impose  access 
restrictions  on  a  permit  holder  who  is 


convicted  of  serious  or  repeated 
offenses.  NPS  will  also  seek  the  State's 
support  in  including  provisions  to  this 
effect  in  the  cooperatively  developed 
management  plan.  NPS  believes  that 
such  action  would  be  consistent  with 
Congress'  direction  that  the  plan  "shall 
provide  for  the  protection  of  park  values 
and  purposes."  Section  123(a)(1). 

Boundaries  and  Maps 

NPS  will  provide  detailed  maps  and 
charts  depicting  non-wilderness  and 
wilderness  closures  to  every  fisherman 
who  receives  a  commercial  fishing 
lifetime  access  permit  for  one  of  the 
three  authorized  Glacier  Bay  proper 
commercial  fisheries.  Others  may 
contact  the  superintendent  for  a  map  of 
these  clostues. 

Section  by  Section  Analysis 

The  regulations  in  this  section 
implement  the  statutory  requirements  of 
Section  123  of  the  Omnibus  Emergency 
and  Supplemental  Appropriations  Act 
for  FY  1999  (Section  123)  (Pub.  L.  105- 
277),  as  amended  by  Section  501  of  the 
1§99  Emergency  Supplemental 
Appropriations  Act  (Pub.  L.  106-31.) 
W^ere  possible,  the  language  used  in 
this  section  of  the  regulations  mirrors 
the  language  used  in  Section  123,  as 
amended. 

Section  13.65(a)(1)  of  the  regulations 
provides  definitions  for  the  terms 
"commercial  fishing"  and  "Glacier  Bay" 
and  "outer  waters."  The  definition  for 
"commercial  fishing"  is  the  same  as 
used  for  the  park's  vessel  regulations  in 
§  13.65(b)  of  Tide  36  of  the  Code  of 
Federal  Regulations  (36  CFR).  The  terms 
"Glacier  Bay"  and  "outer  waters"  are 
used  in  these  regulations  to  describe 
marine  water  areas  of  the  park  that  are 
to  be  regulated  differently  under 
requirements  of  Section  123.  The 
definition  for  "Glacier  Bay"  mirrors  the 
definition  for  "Glacier  Bay  Proper"  that 
is  provided  in  Section  123,  and  is  also 
essentially  the  same  as  the  definition 
used  in  36  CFR  13.65(b)(1).  The  term 
"outer  waters"  is  used  to  describe  all  of 
the  marine  waters  of  the  park  outside  of 
Glacier  Bay  proper.  This  includes  areas 
of  Icy  Straits,  Cross  Sound,  and  coastal 
areas  on  the  Gulf  of  Alaska  running 
bom  Cape  Spencer  to  Sea  Otter  Creek, 
beyond  Cape  Fairweather. 

Section  13.65(a)(2)  of  the  regulations 
provides  authorization  for  commercial 
fishing  to  continue  in  the  non- 
wildemess  marine  waters  of  the  park,  as 
specifically  provided  for  by  Section  123, 
as  amended.  In  addition  to  Glacier  Bay, 
park  waters  that  are  affected  by  Section 
123  include  all  of  the  "outer  waters"  of 
the  park  outside  of  Glacier  Bay.  This 
authorization  for  conunercial  fishing 


supercedes  the  general  regulatory 
prohibition  on  commercial  fishing  in 
die  park  found  at  36  CFR  2.3(d)(4).  The 
authorization,  however,  does  not 
supercede  other  NPS  regulations  or 
exempt  conunercial  fishermen  or  their 
vessels  from  any  other  generally 
applicable  park  regulations.  Commercial 
fishing  activities  are  to  be  conducted 
and  managed  in  concert  with  park 
piu'poses  and  values.  Paragraph  (i) 
reflects  the  Section  123  requirement  that 
the  State  of  Alaska  and  the  Secretary  of 
the  Interior  cooperatively  develop  a 
fisheries  management  plan  to  giiide  the 
regidation  of  commercial  fisheries  in  the 
park  that  will:  reflect  the  requirements 
of  Section  123,  other  applicable  federal 
and  state  laws,  and  international 
treaties;  serve  to  protectj)ark  values  and 
purposes;  prohibit  new  or  expanded 
commercial  fisheries;  and,  provide 
opportvmity  for  the  study  of  marine 
resources.  Paragraph  (ii)  clarifies  that 
waters  designated  as  wilderness  are 
closed  to  commercial  fishing  and  related 
commercial  activities.  Paragraph  (iii) 
has  been  added  to  address  the  Section 
123  prohibition  on  any  new  or 
expanded  fisheries  and  provides  a 
mechanism  for  future  implementation  of 
that  prohibition.  Paragraph  (iv)  informs 
the  public  that  maps  and  charts  of  the 
affected  waters  available  from  the 
superintendent. 

Section  13.65(a)(3)  of  the  regulation 
implements  Section  123  requirements 
that  the  commercial  fisheries  in  Glacier 
Bay  are  limited  to  longlining  for  halibut, 
pot  or  ring  net  fishing  for  Tanner  crab, 
and  trolling  for  salmon.  These  are  the 
only  commercial  fisheries  authorized  to 
continue  in  Glacier  Bay.  Paragraph  (ii) 
limits  participation  in  the  authorized 
commercial  fisheries  in  Glacier  Bay  to 
individuals  who  have  a  non-transferable 
commercial  fishing  lifetime  access 
permit  issued  by  the  superintendent. 
The  requirement  for  this  lifetime  access 
permit  will  not  go  into  effect  until 
October  1,  2000.  The  delayed 
implementation  date  (the  re-proposed 
rule  would  have  adopted  January  1, 
2000,  as  the  implementation  date)  is 
intended  to  allow  sufficient  time  for 
fishermen  to  apply  for,  and  receive, 
their  access  permits  before  the  permit 
requirement  takes  effect.  Fishermen  are 
strongly  advised  to  apply  well  before 
the  October  1,  2000,  deadline  to  ensure 
that  their  application  is  processed  and 
approved  by  that  date.  This  section  also 
makes  clear  that  the  permits  are  non- 
transferable— reflecting  the  language 
and  requirements  of  Section  123. 
However,  if  a  temporary  emergency 
transfer  of  a  permit  is  approved  by  the 
Commercial  Fisheries  Entry 
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Commission  (CFEC)  due  to  illness  or 
disability  of  a  temporary,  unexpected 
and  imforeseen  nature,  NPS  will  also 
consider  issuing  a  temporary  lifetime 
access  permit  transfer  for  the  period 
(generally,  one  year  or  less).  In  response 
to  public  comment,  pareigraph  (iii)  has 
been  added  to  better  protect  park 
resoiu-ces.  This  paragraph  also  provides 
a  mechanism  for  future  implementation 
of  the  cooperatively  developed 
management  plan. 

Section  13.65(a)(4)  of  this  regulation 
restates  the  Section  123  requirement 
that  an  applicant  must  possess  a  valid 
State  limited  entry  commercial  fishing 
permit  for  the  district  or  statistical  area 
encompassing  Glacier  Bay,  for  each 
fishery  for  which  a  lifetime  access 
permit  is  being  sought.  Paragraph  (ii) 
outlines  the  specific  eligibility 
requirements  that  must  be  met  to  obtain 
a  lifetime  access  permit  for  an 
authorized  fishery  in  Glacier  Bay.  An 
applicant  must  have  participated  as  a 
limited  entry  permit  holder  for  the 
minimum  number  of  years  in  the 
established  base  years  period,  and  in  the 
district  or  statistical  area  encompassing 
Glacier  Bay,  for  each  authorized  fishery, 
for  each  fishery  for  which  a  lifetime 
access  permit  is  being  sought.  These 
eligibility  criteria  have  undergone  a 
Regulatory  Flexibility  Act  analysis,  and 
have  been  determined  to  meet  the  goals 
of  this  regulation,  while  seeking  to 
minimize  impacts  to  commercial 
fishermen  and  other  affected  small 
businesses  to  the  extent  consistent  with 
Section  123,  as  amended.  A  12-month 
application  period  to  obtain  a  lifetime 
access  permit  is  described;  conclusion 
of  the  eligibility  determinations  by 
October  1,  2000,  may  be  important  to 
ensiire  completion  of  the  $23  million 
compensation  program  authorized  by 
Congress  in  the  1999  amendment  to 
Section  123.  Section  13.65(a)(5)  outlines 
the  specific  type  of  docimientation  that 
an  applicant  must  provide  to  the 
superintendent  to  obtain  a  lifetime 
access  permit.  Section  123  requires 
fishermen  to  provide  a  sworn  and 
notarized  personal  affidavit  attesting  to 
their  history  of  participation  as  a  limited 
entry  permit  holder  within  Glacier  Bay, 
during  the  qualifying  period,  for  each 
fishery  for  which  a  lifetime  access 
permit  is  being  sought.  NPS  wiU 
provide  a  simple  affidavit  form  to 
applicants  upon  request.  Section  123 
also  requires  applicants  to  provide  other 
documientation  that  corroborates  their 
history  of  participation  in  the  fishery, 
and  a  copy  of  their  current  State  of 
Alaska  limited  entry  permit  (and  in  the 
case  of  halibut,  an  International  Pacific 
Halibut  Conunission  quota  share)  that  is 


valid  for  the  area  that  includes  Glacier 
Bay  for  each  fishery  for  which  a  lifetime 
access  permit  is  sought.  Licensing  and 
landing  histories — two  types  of  readily 
available  corroborating 
documentation — are  required  by  this 
regulation.  A  certified  printout  of  an 
applicant's  licensing  history  in  a  fishery 
is  available  at  no  charge  from  the  CFEC. 
The  licensing  history  corroborates 
participation  in  the  fishery  during  the 
qualifying  years.  Landing  reports, 
documenting  an  applicant's  harvest 
activities  in  a  specific  commercial 
fishery  by  year  and  location,  are 
available  at  no  charge  from  the  Alaska 
Department  of  Fish  and  Game  (ADFG). 
A  form  is  required  from  ADFG  to  obtain 
this  information.  NPS  is  aware  of  the 
limitations  of  some  landing  data.  There 
is,  for  example,  no  separate  statistical 
reporting  unit  for  Glacier  Bay  for  salmon 
trolling.  Accordingly,  the 
superintendent  will  consider  salmon 
landing  reports  for  District  114  as 
indirect  evidence  of  participation  in  the 
Glacier  Bay  fishery,  provided  that  such 
reports  are  supported  by  additional 
corroborating  documentation  of  Glacier 
Bay  landings.  For  the  halibut  and 
Tanner  crab  fisheries,  because  specific 
reporting  areas  are  described  for  Glacier 
Bay,  the  superintendent  may  consider 
landing  data  firom  a  unit  or  area 
immediately  adjacent  to  Glacier  Bay 
when  additional  and  convincing 
corroborating  documentation  of 
landings  in  Glacier  Bay  is  included. 
Landing  reports  must  be  for  the 
reporting  area  immediately  adjacent  to 
Glacier  Bay  to  be  considered. 

Section  13.65(a)(6)  establishes 
October  1,  2000.  as  the  deadline  to 
apply  for  a  commercial  fishing  lifetime 
access  permit.  This  section  also 
publishes  the  address  where 
applications  must  be  sent.  Fishermen 
are  strongly  advised  to  apply  well  before 
the  October  1,  2000,  deadline  to  ensure 
their  application  is  processed  and 
approved  by  that  date. 

Section  13.65(a)(7)  clarifies  that  the 
superintendent  will  make  a  written 
determination  and  provide  a  copy  to  the 
applicant.  Applicants  will  be  afforded 
an  opportunity  to  provide  additional 
information,  if  it  is  required.  NPS 
anticipates  that  it  could  take  45  days  or 
more  to  process  and  respond  to  an 
application,  depending  on  the  volume 
and  completeness  of  the  applications 
received.  For  this  reason,  applicants  are 
strongly  advised  to  apply  well  before 
the  October  1,  2000,  deadline,  or  at  least 
45  days  in  advance  of  anticipated 
fishing  activities  in  Glacier  Bay  if  that 
date  is  sooner. 

Subsection  13.65(a)(8)  describes  the 
appeal  procedures  for  an  applicant  to 


follow  if  the  superintendent  finds  the 
applicant  to  be  ineligible.  These 
procedures  are  similar  to  those  in  place 
for  other  NPS  permit  programs  in 
Alaska. 

Subsection  13.65(a)(9)  makes  clear 
that  the  lifetime  access  permits  to  the 
Glacier  Bay  proper  commercial  fisheries 
are  renewable  for  the  lifetime  of  an 
access  permit  holder,  provided  they 
continue  to  hold  a  valid  commercial 
fishing  permit  and  are  otherwise  eligible 
to  participate  in  the  fishery  under 
federal  and  State  laws.  NPS  expects  to 
reissue  the  lifetime  access  permits  on  a 
five-year  cycle.  This  will  provide  an 
opportunity  for  NPS  to  occasionally 
update  the  list  of  fishermen  authorized 
to  commercial  fish  in  Glacier  Bay.  NPS 
will  not  charge  a  fee  for  these  permits. 
Access  permits  will  not  be  required  for 
commercial  fisheries  authorized  in  the 
marine  waters  of  the  park  outside 
Glacier  Bay. 

Section  13.65(a)(10),  paragraphs  (i)- 
(iii)  describe  several  non-wilderness 
inlets  within  Glacier  Bay  that  Section 
123  closed  to  conunercial  fishing.  The 
1999  amendments  to  Section  123  delay 
implementation  of  these  non-wilderness 
closures  during  the  1999  fishing  season 
for  the  conunercial  halibut  and  salmon 
troll  fisheries.  The  rule,  therefore, 
delays  the  effective  date  of  these  three 
paragraphs  until  December  31.  1999,  to 
accommodate  the  provisions  of  the 
Section  123  amendments.  Wilderness 
areas,  however,  remained  closed  to  all 
commercial  fishing  under  the  1999 
amendments,  with  no  delay  in 
implementation;  these  closiues  were  put 
into  effect  by  NPS  on  Jime  15, 1999. 
NPS  will  provide  detailed  maps  and 
charts  depicting  these  non-wilderness 
and  wilderness  closures  to  fisherman 
who  receive  a  lifetime  access  permit  for 
an  authorized  Glacier  Bay  proper 
commercial  fishery.  Paragraph  (i) 
implements  the  closure  of  Tarr  Inlet, 
Johns  Hopkins  Inlet,  Reid  Inlet,  and 
Geike  Inlet  to  all  commercial  fisheries. 
These  closures  include  the  entirety  of 
each  of  these  inlets,  as  depicted  on  the 
maps  and  charts  available  from  the 
superintendent.  Paragraph  (ii)  describes 
the  general  closure  of  the  west  arm  of 
Glacier  Bay  to  commercial  fishing,  with 
the  exception  of  trolling  for  king  salmon 
by  authorized  commercial  salmon 
fishermen  during  the  State's  winter 
season  troll  fishery  (as  per  Section  123). 
Paragraph  (iii)  describes  the  general 
closure  of  the  east  arm  of  Glacier  Bay 
north  of  a  line  drawn  across  the  mouth 
of  the  arm  fi'om  Point  Caroline  through 
the  southern  point  of  Garforth  Island  to 
the  east  shore  mainland,  with  a  similar 
exception  that  allows  authorized  salmon 
fishermen  to  troll  for  king  salmon 
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during  the  State's  winter  troll  fishery 
"south  of  a  line  drawn  across  Muir  Inlet 
at  the  southernmost  point  of  Adams 
Inlet."  Section  123(a)(4).  This  line  is 
described  in  this  subsection  as  58°50'N 
latitude,  a  description  more  readily 
understood  by  commercial  fishermen. 

Drafting  Information:  The  primary 
authors  of  this  rule  are  Randy  King, 
Chief  Ranger,  Mary  Beth  Moss,  Chief  of 
Resource  Management,  and  Chad 
Soiseth,  Aquatic  Biologist,  Glacier  Bay 
National  Park  and  Preserve;  and  Donald 
J.  Hairy,  Assistant  Secretary  of  the 
Interior  for  Fish  and  Wildlife  and  Parks. 
Other  key  contributors  include  Molly 
Ross,  Special  Assistant  to  the  Assistant 
Secretary  for  Fish  and  Wildlife  and 
Parks;  Marvin  Jensen  and  John  Hiscock 
of  the  National  Park  Service.  Paul 
Hunter,  National  Park  Service  Alaska 
Support  Office;  and  Russel  J.  Wilson, 
Denali  National  Park  and  Preserve  also 
contributed. 

The  regulatory  language  of  the  re- 
proposed  rule  has  been  converted  to  the 
question  and  answer  format  in 
accordance  with  the  Department  of  the 
Interior,  Office  of  Regulatory  Affairs. 
policy  on  Plain  Language.  No 
substantive  changes  to  the  proposed 
language  have  been  made. 

Compliance  with  Other  Laws 

Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
of  1980.  as  amended,  5  U.S.C.  601  et 
seq.,  the  NPS  has  determined  that  this 
rule  will  have  a  significant  impact  on  a 
substantial  number  of  small  business 
entities.  The  NPS  has  summarized  the 
final  regulatory  flexibility  analysis  on 
the  expected  impact  of  this  rule  on 
those  small  business  entities  as  follows. 

(1)  This  Rule  is  published  in 
accordance  with  the  provisions  of 
Section  123  of  the  Omnibus 
Consolidated  and  Emergency 
Supplemental  Appropriations  Act  for 
FY  1999  (Section  123),  as  amended.  The 
rule  establishes  special  regulations  for 
commercial  fishing  in  the  marine  waters 
of  Glacier  Bay  National  Park.  The  rule 
implements  provisions  in  Section  123 
by: 

•  Closing  specifically  identified  areas 
of  non-wilderness  waters  in  Glacier  Bay 
proper  and  all  wilderness  waters  within 
Glacier  Bay  National  Park  to  commercial 
fishing. 

•  Limiting  commercial  fishing  in 
Glacier  Bay  proper  to  three  specific 
commercial  fisheries. 

•  Establishing  a  "grandfathering" 
process  to  allow  qualifying  fishermen  in 
the  three  authorized  commercial 
fisheries  to  continue  fishing  in  the 


remaining  waters  of  Glacier  Bay  proper 
under  nontransferable  lifetime  permits. 

•  Clarifying  that  the  marine  waters  of 
Glacier  Bay  National  Park  outside  of 
Glacier  Bay  proper  will  remain  open  to 
various  existing  conmiercial  fisheries. 

(2)  The  following  is  a  simimary  of  the 
comments  relating  to  the  initial 
Regulatory  Flexibility  Analysis  and  the 
NPS  assessment  and  response. 

Several  commenters  cnallenged  the 
NPS  analysis  of  the  impact  the  rule 
would  have  on  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  One  conmientator  specifically 
contended  that  NPS  was  incorrect  in 
certifying  that  the  rule  did  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
and  should  therefore  have  conducted 
the  analysis  required  imder  the 
Regulatory  Flexibility  Act.  NPS  would 
like  to  point  out  that  for  the  August  2, 
1999  re-proposed  rule  it  did  not  so 
certify,  and  that  it  did  conduct  the 
Regulatory  Flexibility  Analysis  required 
under  5  U.S.C.  601  et  seq. 

Another  commenter  asked  whether 
NPS  took  into  account  the  effects  which 
the  rule  would  have  on  the  value  of 
assets,  (e.g.,  vessels,  fishing  gear, 
permits).  NPS  stated  in  its  economic 
analysis  that  it  did  not  account  for  the 
effect  of  the  rule  on  assets.  NPS  believes 
that  any  asset  effects  will  be  small  for 
two  reasons:  (1)  the  market  for  used 
equipment  is  extensive  and  the  effect  of 
fishing  restrictions  in  one  venue 
(Glacier  Bay)  on  market  prices  is 
minimal,  and  (2)  there  are  opportimities 
for  fishermen  displaced  to  replace 
significant  portions  of  lost  revenues  in 
other  fishing  venues.  Further,  Congress 
has  appropriated  funds  to  compensate 
for  estimated  economic  losses.  Since 
NPS  and  the  State  of  Alaska  have  not 
yet  developed  the  decision  rules  and 
eligibility  criteria  for  dispensing  these 
funds,  the  opportunity  to  identify  effects 
that  warrant  compensation  still  exists. 

Several  commenters  argued  that  the 
NPS's  analysis  was  flawed,  and  in 
particular,  that:  the  analysis  did  not 
meet  the  standards  of  5  U.S.C.  601  et 
seq.;  NPS  did  not  reveal  the  details  of 
its  study  design;  and,  NPS  failed  to  use 
the  best  scientific  data  available.  NPS 
consulted  extensively  with  staff  at  the 
Small  Business  Administration 
regarding  the  design  of  the  study,  and 
was  careful  to  comply  with  the 
standards  of  5  U.S.C.  601  et  seq. 
Although  NPS  did  not  publish  the  State 
of  Alaska's  Commercial  Fisheries  Entry 
Commission  (CFEC)  data,  nor  the 
individual  calculations  made  therefrom, 
it  fully  described  the  natiue  of  these 
calculations  and  published  the 
cumulative  results.  The  NPS  also  used 


the  best  scientific  data  available  for  its 
analysis. 

A  few  commenters  questioned  NPS's 
finding  that  the  rule  is  not  a  significant 
regulatory  action  for  purposes  of  E.O. 
12866  (Regulatory  Planning  and 
Review)  and  2  U.S.C.  1501  etseq. 
(Unfunded  Mandates  Reform  Act).  In 
response,  NPS  notes  that  we  have 
determined  that  the  rule  is  significant 
under  E.O.  12866  but  not  under  2  U.S.C. 
1501.  The  NPS  estimated  that  the 
present  value  of  the  income  effects  of 
the  rule  would  be  less  than  $9.2  million. 
A  present  value  of  $9.2  million  is 
equivalent  to  $276,000  aimually,    . 
assuming  a  discoimt  rate  of  3%  in 
perpetuity,  or  $358,000  annually,  if  the 
full  impact  is  absorbed  over.  50  years. 
NPS  used  the  best  scientific  data 
available  to  arrive  at  this  estimate,  and 
made  what  it  believed  to  be  very 
conservative  assumptions  in  conducting 
the  analysis.  As  described  in  the 
economic  analysis,  NPS  based  its 
analysis  on  (1)  data  collected  by  the 
CFEC  on  harvest  sizes  and  values, 
location  of  catch,  and  permittee 
participation  by  venue  and  (2)  two 
studies  conducted  by  Dr.  Jeff  Hartman, 
Alaska  Department  of  Fish  and  Game. 
NPS  has  confidence  in  Dr.  Hartman's 
analysis;  it  was  carefully  designed  and 
executed  and  formed  the  basis  of 
Congress's  $23  million  appropriation  for 
compensation. 

No  changes  were  made  in  the  Final 
Rule  as  a  result  of  the  public  comment 
detailed  above.  NPS  notes,  however, 
that  the  eligibility  criteria  adopted  by 
this  rule  (as  proposed  in  the  re-proposed 
rule)  are  less  stringent  than  the  criteria 
originally  proposed  in  the  1997 
proposed  rule.  NPS  chose  the  less 
stringent  criteria  because  public 
comment  and  the  initial  regulatory 
flexibility  analysis  led  NPS  to  conclude 
that  the  more  stringent  criteria  would 
have  adversely  affected  the  economic 
well  being  of  an  unacceptably  high 
nimiber  of  fishermen  as  well  as  local 
communities. 

(3)  The  rule  will  apply  primarily  to 
current  holders  of  a  valid  limited-entry, 
commercial  fishery  permit  for  Tanner 
crab,  halibut,  and/or  salmon  troll 
fisheries  that  have  fished  vtrithin  Glacier 
Bay  proper  or  adjacent  areas  over  the 
ten  year  period  1989-98.  Because  some 
permit  holders  may  hold  permits  for 
multiple  fisheries  and  because  statistical 
reporting  units  for  which  ftermit  holders 
report  their  catch  align  poorly  with  park 
boimdaries  or  have  changed 
configuration  over  time  it  is  extremely 
difficult  to  estimate  the  number  of 
permit  holders  impacted  by  the  rule 
(i.e.,  those  displaced  by,  or  not 
qualifying  to  continue  fishing  under,  the 
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rule).  Our  best  estimates,  obtained  from 
the  CFEC,  indicate  that  40-50  Tanner 
crabbers,  80-220  halibut  fishermen,  80- 
330  hand  trollers  and  100-380  power 
troilers  would  be  displaced  fit)m  Glacier 
Bay  proper.  Estimates  for  salmon 
trollers  encompass  both  summer  and 
winter  fisheries  openings  for  Statistical 
Area  114,  which  includes  Cross  Sound 
and  Icy  Strait  in  addition  to  Glacier  Bay 
proper.  The  troll  fishery  in  the  Bay 
proper  typically  occius  during  the 
winter  opening  and  the  number  of 
affected  entities  is  most  likely  closer  to 
the  lower  estimate  for  this  fishery.  Other 
small  entities  which  are  likely  to  be 
affected  by  this  final  rule  include:  vessel 
owners  who  are  not  permit  holders, 
crew  members,  seafood  processing 
firms,  seafood  processing  laborers,  lost 
tax  revenues  to  local  govenunent 
jurisdictions,  and  fishing  support  sector 
small  entities  in  local  communities  (j.e., 
chandlery s,  fishing  gear  and  heu'dware 
stores,  fuel  sales,  grocery  stores,  boat 
mechanics,  etc.).  Fewer  than  40  vessel 
owners  who  are  not  permit  holders  are 
ciurently  estimated  to  be  affected  by 
this  final  rule,  although  the  number  of 
vessels  that  will  continue  to  be  leased 
by  qualifying  permit  holders  and  will 
continue  to  participate  in  Glacier  Bay 
proper  fisheries  is  unknown.  It  is 
currently  not  possible  to  estimate  the 
niunber  of  small  entities  in  these  other 
classes  because  many  of  the  spatial  and 
temporal  parameters  of  projected  affects 
are  ciurently  not  well  known. 

(4)  The  projected  reporting,  record 
keeping  and  other  compliance 
requirements  are  described  in  the  rule. 
Section  13.65(a)(5)  outlines  the  specific 
type  of  documentation  that  an  applicant 
must  provide  to  the  superintendent  to 
obtain  a  lifetiipe  access  permit.  Section 
123  requires  fishermen  to  provide  a 
sworn  and  notarized  personal  affidavit 
attesting  to  their  history  of  participation 
as  a  limited  permit  holder  within 
Glacier  Bay,  during  the  qualifying 
period,  for  each  fishery  for  which  a 
lifetime  access  permit  is  being  sought. 
Section  123  also  requires  applicants  to 
provide  other  documentation  that 
corroborates  their  history  of 
participation  in  the  fishery,  and  a  copy 
of  their  current  State  of  Alaska  limited 
entry  permit  (and  in  the  case  of  halibut, 
an  International  Pacific  Halibut 
Commission  quota  share)  that  is  valid 
for  the  area  that  includes  Glacier  Bay  for 
each  fishery  for  which  a  lifetime  access 
permit  is  sought.  Licensing  and  landing 
histories — ^two  types  of  readily  available 
corroborating  documentation — are 
required  by  this  regulation.  A  certified 
printout  of  an  applicant's  licensing 
history  in  a  fishery  is  available  at  no 


charge  fit)m  the  CFEC.  The  licensing 
history  corroborates  participation  in  the 
fishery  during  the  qualifying  years. 
Landing  reports,  docimienting  an 
applicant's  harvest  activities  in  a 
specific  commercial  fishery  by  year  and 
location,  are  available  at  no  charge  from 
the  Alaska  Department  of  Fish  and 
Game  (ADFG). 

The  classes  of  small  entities  which 
will  be  subject  to  the  requirement  are 
current  limited  entry  permit  holders  for 
the  Glacier  Bay  commercial  halibut 
fishery  who  have  participated  as  a 
permit  holder  in  that  fishery  for  at  least 
two  years  during  the  period  1992-1998, 
and  ciurent  limited  entry  permit  holders 
for  the  Glacier  Bay  salmon  or  Taimer 
crab  commercial  fisheries  who  have 
participated  as  a  permit  holder  in  that 
fishery  for  at  least  three  years  during  the 
period  1989 — 1998.  No  professional 
skills  are  necessary  for  preparation  of 
the  report  or  record.  All  necessary 
materials  are  available  either  from 
ADFG  or  the  CFEC. 

(5)  NPS  has  and  will  continue  to 
mitigate  the  significant  economic 
impact  on  small  entities  impacted  by 
this  statute  by  the  following  actions: 

•  This  rule  adopts  October  1 ,  2000  as 
the  effective  date  of  the  Glacier  Bay 
proper  permit  requirement,  rather  than 
the  re-proposed  rule  date  of  January  1 , 
2000  to  give  applicants  more  time  to 
collect  the  required  dociunentation  and 
apply  for  the  permit. 

•  This  rule  selected  the  less  stringent 
eligibility  criteria  for  lifetime  permits 
that  was  published  in  the  re-proposed 
rule  (two  years  in  seven,  and  three  years 
in  ten)  rather  than  the  eligibility  criteria 
that  was  originally  proposed  (six  years 
in  ten). 

•  NPS  will  administer,  in  a  fair  and 
timely  manner,  the  mandated  23  million 
dollar  compensation  program,  which 
will  recompense  small  entities  affected 
by  the  phase-out  of  commercial  fishing 
in  specified  areas  of  Glacier  Bay 
National  Park. 

Most  aspects  of  the  rule  are  direct 
requirements  of  Section  123.  Section 
123  also  directed  the  Secretary  of  the 
Interior  to  determine  the  eligibility 
criteria  for  the  Glacier  Bay  fishery.  The 
eligibility  criteria  adopted  by  this  rule 
(as  proposed  in  the  re-proposed  rule)  is 
less  stringent  than  the  criteria  originally 
proposed  in  the  1997  proposed  rule.^ 
NPS  chose  the  less  stringent  criteria 
because  public  comment  and  the  initial 
regulatory  flexibility  analysis  led  NPS  to 
conclude  that  the  more  stringent  criteria 
would  have  adversely  affected  the 
economic  well  being  of  an  unacceptably 
high  niunber  of  fishermen  as  weU  as 
local  conununities.  The  reasons  for  not 
selecting  alternative  criteria  are 


discussed  extensively  both  above  and  in 
the  re-proposed  rule  (64  FR  41854, 
41860-63,  August  2, 1999). 

NPS  has  placed  a  copy  of  the  final 
regulatory  flexibility  analysis  on  file  in 
the  Administrative  Record  at  the 
address  specified  in  the  ADDRESSES 
section.  Copies  are  available  upon 
request. 

Regulatory  Planning  and  Review 

This  dociunent  is  a  significant  rule 
and  has  been  reviewed  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866. 

a.  This  rule  will  not  have  an  annual 
economic  effect  of  $100  million  or 
adversely  affect  an  economic  sector, 
productivity,  the  environment,  or  other 
units  of  govenunent.  Jobs  in  local 
Alaska  commimities  will  be  lost  and  a 
Federally  funded  compensation 
program  will  mitigate  the  economic 
impacts  on  individuals  and  the 
communities.  An  economic  analysis  has 
been  completed  and  is  attached  (See 
Regulatory  Flexibility  Act  Section). 
With  this  rule  we  are  establishing 
eligibility  requirements  and  application 
procedures  for  obtaining  a  permit  for 
lifetime  access  to  three  commercial 
fisheries  authorized  in  Glacier  Bay 
proper. 

b.  This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  Section  123  calls  for  the 
Secretary  and  the  State  of  Alaska  to 
cooperate  in  the  development  of  a 
management  plan  to  regulate  these 
ongoing  commercial  fisheries.  Certain 
inlets  or  areas  of  inlets  of  Glacier  Bay 
proper  are  either  closed  to  all 
commercial  fishing,  or  limited  to 
trolling  by  qualifying  fishermen  for  king 
salmon  during  the  winter  season. 
Section  123  confirms  the  statutory 
prohibition  on  commercial  fishing 
within  the  Park's  designated  wilderness 
areas,  and  authorizes  compensation  for 
qualifying  Dungeness  crab  fishermen 
who  had  fished  in  designated 
wilderness  waters  of  the  Beardslee 
Islands  and  Dundas  Bay. 

c.  This  rule  will  not  materially  affect 
entitlements,  grants,  user  *ees.  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  This  rule  implem^ts 
and  establishes  eligibility  requirements 
and  application  procedures  for 
obtaining  a  permit  for  lifetime  access  to 
three  conunercial  fisheries  authorized  in 
Glacier  Bay  proper. 

d.  This  rule  raised  novel  legal  or 
policy  issues  regarding  the  management 
of  fisheries  in  Glacier  Bay  National  Park. 
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Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  the 
Congressional  review  provisions  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  804(2)).  This  rule: 

a.  does  not  have  an  effect  on  the 
economy  of  $100  million  or  more,  as 
demonstrated  in  the  economic  analysis: 

b.  will  not  cause  an  increase  in  costs 
or  prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  entities,  or  geographic 
regions: 

c.  does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
(See  Regulatory  Flexibility  Act  Section). 

Unfunded  Mandates  Reform  Act 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1502  et 
seq.y. 

a.  This  rule  will  not  "significantly  or 
uniquely"  affect  small  governments.  A 
Small  Government  Agency  Plan  is  not 
required.  This  rule  does  not  change  the 
relationship  between  the  MPS  and  small 
governments. 

b.  The  Department  has  determined 
and  certifies  pursuant  to  the  Unfunded 
Mandates  Reform  Act  that  this  rule  will 
not  impose  a  cost  of  $100  million  or 
more  in  any  given  year  on  local,  State 
or  tribal  governments  or  private  entities. 
(See  Regulatory  Flexibility  Act  Section.) 

Takings 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications.  No  takings  of 
personal  property  will  occiu*  as  a  result 
of  this  rule.  Perceived  takings  due  to  job 
loss  will  be  offset  by  the  compensation 
program.  This  riile  implements  and 
establishes  eligibility  requirements  and 
application  procedures  for  obtaining  a 
permit  for  lifetime  access  to  three 
commercial  fisheries  authorized  in 
Glacier  Bay  proper.  (See  Regulatory 
Flexibility  Act  Section.) 

Fedemlism 

In  accordance  with  Executive  Order 
12612,  the  rule  does  not  have  significant 
Federalism  effects.  The  primary  effect  of 
this  rule  is  to  implement  eligibility 
requirements  and  application 
procedures  for  obtaining  a  permit  for 
lifetime  access  to  three  commercial 
fisheries  authorized  in  waters  of  Glacier 
Bay  National  Park. 

Gvil  Justice  Reform 

The  Department  has  determined  that 
this  rule  meets  the  applicable  standards 
provided  in  Section  3(a)  and  3(b)(2)  of 


Executive  Order  12988.  The  rule  does 
not  unduly  burden  the  judicial  system. 
NPS  drafted  this  rule  in  plain  language 
to  provide  clear  standards  and  to  ensure 
that  the  rule  is  easily  understood.  We 
consulted  with  the  Department  of  the 
Interior's  Office  of  the  Solicitor  during 
the  drafting  process. 

Paperwork  Reduction  Act 

This  rule  contains  information 
collection  requirements  subject  to  Office 
of  Management  and  Budget  (OMB) 
approval  under  the  Paperwork 
Reduction  Act  of  1995.  The  collection  of 
information  contained  in  section 
13.65(a)(5)(iii)  of  this  rule  is  for  issuing 
a  permit  for  lifetime  access  to  three 
authorized  commercial  fisheries  within 
Glacier  Bay  proper  based  upon 
sufficient  historical  participation.  The 
information  collected  will  be  used  to 
determine  who  qualifies  for  the  issuance 
of  a  permit  for  lifetime  access.  It  is 
necessary  for  someone  to  apply  to 
obtain  a  permit. 

Specifically,  NPS  needs  the  following 
information  from  an  applicant  to  issue 
a  permit  for  lifetime  access  to  the 
sdmon  troll  fishery,  Taimer  crab  pot 
and  ring  net  fishery,  and  halibut 
longline  fishery  authorized  within 
Glacier  Bay  proper:  (1)  Full  name,  date 
of  birth,  mailing  address  and  phone 
niunber.  (2)  A  sworn  and  notarized 
personal  affidavit  attesting  to  the 
applicant's  history  of  participation  as  a 
limited  entry  permit  or  license  holder  in 
one  or  more  of  the  three  authorized 
Glacier  Bay  fisheries  during  the 
qualifying  years.  (3)  A  copy  of  a  cxirrent 
State  or — in  the  case  of  halibut — 
International  Pacific  Halibut 
Commission  commercial  fishing  permit 
card  or  license  that  is  valid  for  the  area 
including  Glacier  Bay  proper.  (4) 
Docmnentation  of  commercial  landings 
within  the  statistical  units  or  areas  that 
include  Glacier  Bay  proper  during  the 
qualifying  period.  (5)  Any  available 
corroborating  information  that  can  assist 
in  a  determination  of  eligibility  for  the 
lifetime  access  permits  for  the  three 
authorized  fisheries  within  Glacier  Bay 
proper. 

M'S  has  submitted  the  necessary 
documentation  to  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq.,  and  received 
approval  for  the  collection  of  this 
information  for  all  areas  covered  by  this 
rule  "under  permit  number  1024-0125. 
The  public  reporting  burden  for  the 
collection  of  this  information  is 
estimated  to  average  less  than  two  hours 
per  response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 


completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden  of  these 
information  collection  requests,  to 
Information  Collection  Officer,  National 
Park  Service,  800  North  Capitol  Street, 
Washington,  DC  20001:  and  the  Office 
of  Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Desk  Officer  for  Department 
of  the  Interior  (1024-0125),  Washington. 
DC  20503. 

National  Environmental  Policy  Act 

In  April  1998,  NPS  released  a 
comprehensive  Commercial  Fishing 
Environmental  Assessment  (EA)  that 
described  and  addressed  the  potential 
environmental  impacts  of  the  proposed 
action  (the  1997  proposed  rule)  and  four 
alternatives  for  managing  conunercial 
fishing  activities  in  the  marine  waters  of 
the  park.  On  October  21, 1998  Section 
1 23  of  the  Omnibus  Consolidated  and 
Emergency  Supplemental 
Appropriations  Actior  FY  1999  (Section 
123),  was  passed  by  Congress  and 
signed  into  law.  Congress  passed 
Section  123  toward  the  end  of  what  had 
already  been  an  extended  public 
involvement  and  comment  period  on 
the  1997  proposed  rule  and  1998  EA. 
Congress,  in  passing  Section  123, 
clarified  and  limited  the  Secretary  of  the 
Interior's  discretionary  authority  with 
respect  to  authorizing  commercial 
fishing  in  Glacier  Bay  National  Park. 
Section  123  required  the  Secretary  to 
describe  eligibility  criteria  for  the 
lifetime  access  permits  for  Glacier  Bay 
proper,  closed  certain  named  inlets  and 
wilderness  waters,  and  clarified  that  the 
outer  marine  waters  of  the  park  should 
remain  open  to  existing  fisheries  under 
a  cooperatively  developed  state/federal 
management  plan.  Based  on  the 
information  in  the  EA  a  finding  of  no 
significant  impact  was  detemuned  and 
no  environmental  impact  statement  will 
be  prepared. 

EfiGective  Date 

In  accordance  with  5  U.S.C.  (d)(3)  this 
rule  is  effective  October  20, 1999,  with 
the  exception  of  paragraphs  (a)(10)  (i)- 
(iii)  which  take  effect  on  January  1, 
2000.  We  find  good  cause  to  implement 
this  regulation  to  meet  the  requirement 
mandated  by  Congress  in  Pub.  L.  106- 
31  Sec.  501(e). 

List  of  Subjects  in  36  CFR  Part  13 

Alaska,  National  parks.  Reporting  and 
recordkeeping  requirements. 
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For  the  reasons  stated  in  the 
preamble,  the  National  Park  Service 
amends  36  CFR  part  13  as  follows: 

PART  13--NATI0NAL  PARK  SYSTEM 
UNITS  IN  ALASKA 

1.  The  authority  citation  for  part  13  is 
amended  to  read  as  follows: 

Authority:  16  U.S.C.  1,3,  462(k),  3101  et 
seq.;  Sec.  13.65  also  issued  under  16  U.S.C. 
la-2(h),  20, 1361, 1531,  3197;  Pub.  L.  105- 
277, 112  Stat.  2681,  October  21, 1998;  Pub. 
L.  106-31, 113  Stat.  57,  May  21, 1999. 

2.  Section  13.65  is  amended  by 
adding  paragraph  (a)  and  removing  and 
reserving  paragraphs  (b)(5)  and  (b)(6)  to 
read  as  follows: 

f  13.65    Glacier  Bay  National  Park  and 
Preserve. 

(a)  Commercial  fishing: 
authorizations,  closures  and 
restrictions. 

(1)  What  terms  do  I  need  to  know? 
[i)  Cktmmercial  fishing  means 

conducting  fishing  activities  under  the 
appropriate  commercial  fishing  permits 
and  licenses  as  required  and  defined  by 
the  State  of  Alaska. 

(ii)  Glacier  Bay  means  all  marine 
waters  within  Glacier  Bay  National 
Park,  including  coves  and  inlets,  north 
of  an  imaginary  line  drawn  from  Point 
Gustavus  to  Point  Garolus. 

(iii)  Outer  waters  means  all  of  the 
non-wilderness  marine  waters  of  the 
park  located  outside  of  Glacier  Bay. 

(2)  Is  commercial  fishing  authorized 
in  the  marine  waters  of  Glacier  Bay 
National  Park?  Yes — Commercial 
fishing  is  authorized  within  the  outer 
waters  of  the  park  and  within  the  non- 
wildemess  waters  of  Glacier  Bay, 
subject  to  the  provisions  of  this  chapter. 

(i)  Commercial  fishing  shall  be 
administered  pursuant  to  A 
cooperatively  developed  State/federal 
park  fisheries  management  plan, 
international  conservation  and 
management  treaties,  and  existing 
federal  and  Non-confUcting  State  law. 
The  management  plan  shall  provide  for 
the  protection  of  park  values  and 
purposes,  the  prohibition  on  any  new  or 
expanded  fisheries,  and  the  opportunity 
to  study  marine  resources. 

(ii)  Commercial  fishing  or  conducting 
an  associated  buying  or  processing 
operation  in  wilderness  waters  is 
prohibited. 

(iii)  A  new  or  expanded  fishery  is 
prohibited.  The  Superintendent  shall 
compile  a  list  of  the  existing  fisheries 
and  gear  types  used  in  the  outer  waters 
and  follow  the  procedures  in  §§  1.5  and 
1.7  of  this  chapter  to  inform  the  public. 

(iv)  Maps  and  charts  showing  which 
marine  areas  of  Glacier  Bay  are  closed 


to  commercial  fishing  are  available  from 
the  Superintendent. 

(3)  What  types  of  commercial  fishing 
are  authorized  in  Glacier  Bay?  TTiree 
types  of  commercial  fishing  are 
authorized  in  Glacier  Bay  non- 
wildemess  waters:  longline  fishing  for 
halibut;  pot  and  ring  fishing  for  Tanner 
crab;  and  trolling  for  salmon. 

(i)  All  other  commercial  fishing,  or  a 
buying  or  a  processing  operation  not 
related  to  an  authorized  fishery  is 
prohibited  in  Glacier  Bay. 

(ii)  On  October  1,  2000,  each  fishery 
will  be  limited  to  fishermen  who  qualify 
for  a  non-transferable  commercial 
fishing  lifetime  access  permit  (see 
paragraph  (a)(4)  of  this  section). 
Commercial  fishing  without  a  permit 
issued  by  the  superintendent,  or  other 
than  in  accordance  with  the  terms  and 
conditions  of  the  permit,  is  prohibited. 

(iii)  The  Superintendent  snail  include 
in  a  permit  the  terms  and  conditions 
that  the  superintendent  deems 
necessary  to  protect  park  resources. 
Violating  a  term  or  condition  of  the 
permit  is  prohibited. 

(4)  Who  is  eligible  for  a  Glacier  Bay 
commercial  fishing  lifetime  access 
permit?  A  Glacier  Bay  commercial 
fishing  lifetime  access  permit  will  be 
issued  by  the  superintendent  to 
fishermen  who  have  submitted 
documentation  to  the  superintendent, 
on  or  before  October  1,  2000,  which 
demonstrates  to  the  satisfaction  of  the 
superintendent  that: 

(i)  They  possess  valid  State  limited 
entry  commercial  fishing  permits  for  the 
district  or  statistical  area  encompassing 
Glacier  Bay  for  each  fishery  for  which 
a  lifetime  access  permit  is  being  sought; 
and, 

(ii)  They  have  participated  as  limited 
entry  permit  holders  for  the  district  or 
statistical  area  encompassing  Glacier 
Bay  for  each  fishery  for  which  a  lifetime 
access  permit  is  being  sought. 

(A)  For  the  Glacier  Bay  commercial 
halibut  fishery,  the  Applicant  must  have 
participated  as  a  permit  holder  for  at 
least  two  years  during  the  period  1992- 
1998. 

(B)  For  the  Glacier  Bay  salmon  or 
Tanner  crab  commercial  fisheries,  the 
applicant  must  have  participated  as  a 
permit  holder  for  at  least  three  years 
during  the  period  1989-1998. 

(5)  What  documentation  is  required  to 
apply  for  a  commercial  fishing  lifetime 
access  permit?  The  required 
documentation  includes: 

(i)  The  applicants  full  name,  date  of 
birth,  mailing  address  and  phone 
number; 

(ii)  A  notarized  affidavit,  sworn  by  the 
applicant,  attesting  to  his  or  her  history 
of  participation  as  a  limited  permit 


holder  in  Glacier  Bay,  during  the 
qualifying  period,  for  each  fishery  for 
which  a  lifetime  access  permit  is  being 
sou^t; 

(iii)  A  copy  of  the  applicant's  current 
State  of  Alaska  limited  entry  permit  and 
in  the  case  of  halibut  an  International 
Pacific  Halibut  Commission  quota  share, 
that  is  valid  for  the  area  that  includes 
Glacier  Bay,  for  each  fishery  for  which 
a  lifetime  access  permit  is  sought; 

(iv)  Proof  of  the  applicant's  permit 
and  quota  share  history  for  the  Glacier 
Bay  fishery  during  the  qualifying 
period; 

(v)  Docuimentation  of  commercial 
landings  for  the  Glacier  Bay  fishery 
during  the  qualifying  periods,  i.e., 
within  the  statistical  imit  or  area  that 
includes  Glacier  Bay:  for  halibut, 
regulatory  sub-area  184;  for  Tanner  crab, 
statistical  areas  114-70  through  114-77. 
For  salmon,  the  superintendent  will 
consider  landing  reports  from  District 
114;  however,  the  superintendent  may 
reqxiire  additional  documentation  that 
supports  the  applicant's  declaration  of 
Glacier  Bay  salmon  landings.  For 
halibut  and  Tanner  crab,  the 
superintendent  may  consider 
documented  commercial  landings  from 
the  unit  or  area  immediately  adjacent  to 
Glacier  Bay  (in  Icy  Strait)  if  additional 
dociunentation  supports  the  applicant's 
declaration  that  landings  occiured  in 
Glacier  Bay. 

(vi)  Any  additional  corroborating 
dociunentation  that  might  assist  the 
superintendent  in  a  timely 
determination  of  eligibility  for  the 
access  permits. 

(6)  Where  should  Uie  documentation 
for  a  lifetime  access  permit  be  sent? 
Before  October  1,  2000,  all  required 
information  (as  listed  in  paragraph  (a)(5) 
of  this  section)  should  be  sent  to: 
Superintendent,  Attn:  Access  Permit 
Program,  Glacier  Bay  National  Park  and 
Preserve,  P.O.  Box  140.  Gustavus, 
Alaska  99826. 

(7)  Who  determines  eligibility?  The 
superintendent  will  make  a  written 
determination  of  an  applicant's 
eligibility  for  the  lifetime  access  permit 
based  on  information  provided.  A  copy 
of  the  determination  will  be  mailed  to 
the  applicant.  If  additional  information 
is  required  to  make  an  eiigibilify 
determination,  the  applicant  will  be 
notified  in  writing  of  that  need  and  be 
given  an  opportunity  to  provide  it. 

(8)  Is  there  an  appeals  process  if  a 
commercial  fishing  lifetime  access 
permit  application  is  denied?  Yes — If  an 
applicant's  request  for  an  a  commercial 
fishing  lifetime  access  permit  is  denied, 
the  superintendent  will  provide  the 
applicant  with  the  reasons  for  the  denial 
in  writing  within  15  days  of  the 
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decision.  The  applicant  may  appeal  to 
the  Regional  Director,  Alaska  Region, 
within  180  days.  The  appeal  must 
substantiate  the  basis  of  the  applicant's 
disagreement  with  the  Superintendent's 
determination.  The  Regional  Director  (or 
his  representative)  will  meet  with  the 
applicant  to  discuss  the  appeal  within 
30  days  of  receiving  the  appeal.  Within 
15  days  of  receipt  of  written  materials 
and  the  meeting,  if  requested,  the 
Regional  Director  will  affirm,  reverse,  or 
modify  the  Superintendent's 
determination  and  explain  the  reasons 
for  the  decision  in  writing.  A  copy  of 
the  decision  will  be  forwarded  promptly 
to  the  applicant  and  will  be  the  final 
agency  action. 

(9)  How  often  will  commercial  fishing 
lifetime  access  permit  be  renewed?  The 
superintendent  will  renew  lifetime 
access  permit  at  5-year  intervals  for  the 
lifetime  of  a  permittee  who  continues  to 
hold  a  valid  State  limited  entry 
commercial  fishing  permit,  and  for 
halibut  an  International  Pacific  Halibut 
Commission  quota  share,  and  is 
otherwise  eligible  to  participate  in  the 
fishery  under  federal  and  State  law. 

(10)  What  other  closures  and 
restrictions  apply  to  commercial 
fishermen  and  commercial  fishing 
vessels? 

The  following  are  prohibited: 

(i)  Commercial  fishing  in  the  waters  of 
Geikie,  Tarr,  Johns  Hopkins  and  Reid 
Inlets. 

(ii)  Commercial  fishing  in  the  waters 
of  the  west  arm  of  Glacier  Bay  north  of 
58°50'N  latitude,  except  commercial 
fishermen  who  have  been  authorized  by 
the  superintendent  to  troll  for  salmon 
may  troll  for  king  salmon  during  the 
period  October  1  through  April  30,  in 
compliance  with  state  conunercial 
fishing  regulations. 

(iii)  Commercial  fishing  in  the  east 
arm  of  Glacier  Bay,  north  of  an 
imaginary  line  nmning  from  Point 
Caroline  through  the  southern  point  of 
Garforth  Island  and  extending  to  the 
east  side  of  Muir  Inlet,  except 
commercial  fishermen  who  have  been 
authorized  by  the  superintendent  to 
troll  for  salmon  may  troll  for  king 
salmon  south  of  SB'SO'N  latitude  diiring 
the  period  October  1  through  April  30, 
in  compliance  with  state  conunercial 
fishing  regulations. 

(b)*  •  * 

(5)  [Reserved] 

(6)  [Reserved] 

•        •        *        •        * 

Donald  J.  Barry, 

Assistant  Secretary  for  Fish  and  Wildlife  and 

PaHcs. 

(FR  Doc.  99-27297  Filed  10-19-99;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300935;  FRL-6386-5] 

RiN2070-AB78 

Pyrithlobac  Sodium  Salt;  Time-Limited 
Peetlcide  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  This  regulation  extends  the 
time-limited  tolerance  for  residues  of 
the  herbicide  p)Tithiobac  sodium  salt 
(sodium  2-chloro-6-[(4,6- 
dimethoxypyrimidin-2-yl)thio]benzoate) 
in  or  on  cottonseed  at  0.02  parts  per 
million  (ppm).  E.I.  du  Pont  de  Nemours 
and  Co.,  Inc.,  requested  this  tolerance 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  as  amended  by  the  Food 
Quality  Protection  Act  of  1966.  The 
tolerance  will  expire  on  September  30, 
2001. 

DATES:  This  regulation  is  effective 
October  20, 1999.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-300935, 
must  be  received  by  EPA  on  or  before 
December  20, 1999. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensiue  proper  receipt  by  EPA,  yova 
objections  and  hearing  requests  must 
identify  docket  control  number  OPP- 
300935  in  the  subject  line  on  the  first 
page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  James  A.  Tompkins,  Registration 
Division  7505C,  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  (703)  308-5697,  e-mail: 
tompkins.james@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufactiuer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Cat- 
egories 

NAICS 

Examples  of  Poten- 
tially Affected  Entities 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMA-nON  CONTACT." 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  fi-om 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  dociunent  imder 
the  "Federal  Register-Environmental 
Docxmients."  You  can  also  go  directly  to 
tfie  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  control  number 
OPP-300935.  The  official  record 
consists  of  the  docvunents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
docvunents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  docvunents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 
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n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  July  14, 
1999  (64  FR  37972)  {FRL-6085-5).  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA)  (Public  Uw  104- 
170)  announcing  the  filing  of  a  pesticide 
petition  (PP  4F4391)  for  a  tolerance  by 
E.I.  du  Pont  de  Nemoins  &  Co.,  Inc., 
Barley  Mill  Plaza,  P.O.  Box  80038, 
Wihnington.  DE  19880-0038.  This 
notice  included  a  summary  of  the 
petition  prepared  by  du  Pont,  the 
registrant.  There  were  no  comments 
received  in  response  to  the  notice  of 
filing. 

The  petition  requested  that  40  CFR 
180.487  be  amended  by  extending  the 
time-limited  tolerance  for  residues  of 
the  herbicide  pyrithiobac  sodium  salt 
(sodium  2-chloro-6-[(4,6- 
dimethoxypyrimidin-2-yl)thio]benzoate) 
in  or  on  cottonseed  at  0.02  ppm.  This 
tolerance  will  expire  on  September  30, 
2001. 

In  the  Federal  Register  of  October  25, 
1995  (60  FR  54607)  (FRI^-4982-8),  EPA 
established  a  time-limited  tolerance  for 
residues  of  the  herbicide  pyrithiobac 
sodium  in  or  on  cottonseed  at  0.02  ppm. 
The  time  limited  tolerance  expired  on 
September  30, 1997.  In  the  Federal 
Register  of  October  22, 1997  (62  FR 
54778)  (FRL-5742-5),  EPA  established  a 
time-limited  tolerance  for  residues  of 
the  herbicide  pyrithiobac  sodium  in  or 
on  cottonseed  at  0.02  ppm.  This  time- 
limited  tolerance  expires  on  September 
30. 1999. 

Section  408(b)(2){A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposmes  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 


exposine  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997)  (FRL-5754- 
7). 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposine,  consistent  with 
section  408(b)(2),  for  a  time-limited 
tolerance  for  residues  of  pyrithiobac 
sodium  on  cottonseed  at  0.02  ppm. 
EPA's  assessment  of  the  dietary 
exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicologjcal  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  pyrithiobac 
sodiiun  are  discussed  in  this  unit. 

1.  A  rat  acute  oral  study  with  a  LDso 
of  3,300  milligrams/kilogram  (mg/kg)  for 
males  and  a  LDso  3,200  mg/kg  for 
females. 

2.  A  90-day  rat  feeding  study  with  a 
no  observed  adverse  effect  level 
(NOAEL)  of  50  ppm  (3.25  mg/k^/day  for 
males  and  4.14  mg/kg/day  for  females) 
and  a  lowest  observed  adverse  effect 
level  (LOAEL)  of  500  ppm  (31.8  mg/kg/ 
day  for  males  and  40.5  mg/kg/day  for 
females),  based  on  decrease  body  weight 
gains  and  increased  rate  of  hepatic  B- 
oxidation  in  males. 

3.  A  90-day  mouse  feeding  studv  with 
a  NOAEL  of  500  ppm  (83.1  mg/kg/day 
for  males  and  112  mg/kg/day  for 
females)  and  a  LDAH^  of  1,500  ppm 
(263  mg/kg/day  for  males  and  384  mg/ 
kg/day  for  females)  based  on  increased 
liver  weight  and  an  increased  incidence 
of  hepatocellular  hypertrophy  in  males 
and  decreased  neutrophil  coimt  in 
females. 

4.  A  3-month  dog  feeding  study  with 
a  NOAEL  of  5,000  ppm  (165  mg/kg/day) 
and  a  LOAEL  of  20,000  ppm  (626  mg/ 
kg/day),  based  on  decrease  red  blood 
cell  count,  hemoglobin,  and  hematocrit 
in  females  and  increased  liver  weight  in 
both  sexes. 


5.  A  21 -day  rat  dermal  study  with  a 
dermal  irritation  NOAEL  of  50  mg/kg/ 
day  and  a  dermal  irritation  LOAEL  of 
500  mg/kg/day  based  on  increased 
incidence  of  erythema  and  edema,  and 
with  a  systemic  dermal  NOAEL  of  500 
mg/kg/day  and  a  systemic  dermal 
LOAEL  of  1,200  mg/kg/day  based  on 
body  weight  gain  inhibition. 

6.  A  90-day  rat  neurotoxicity 
screening  battery  with  a  systemic 
NOAEL  of  7,000  ppm  (466  mg/kg/day 
for  males  and  588  mg/kg/day  for 
females)  and  a  Systemic  LOAEL  of 
20,000  ppm  (1,376  mg/kg/day  for  males 
and  1,609  mg/kg/day  for  females),  based 
on  decreased  hind  grip  strength  and 
increased  foot  spay  in  males,  and  a 
neurotoxicity  NOAEL  of  20,000  ppm 
highest  dose  tested  (HDT). 

7.  A  78- week  dietary  carcinogenicity 
study  in  mice  with  a  NOAEL  of  1,500 
ppm  217  mg/kg/day  (males)  and  319 
mg/kg/day  (females)  and  a  LOAEL  of 
5,000  ppm  745  mg/kg/day  (males)  and 
1,101  mg/kg/day  (females)  based  on 
decreased  body  weight/gain  in  both 
sexes,  treatment  related  increase  in  the 
incidence  of  foci/focus  of  hepatocellular 
alternation  in  males,  and  increased 
incidence  of  glomerulonephropathy 
murine  in  both  sexes,  and  an  increased 
incidence  of  infarct  in  the  kidney  and 
keratopathy  of  the  eyes.  There  was 
evidence  of  carcinogenicity  based  on 
significant  differences  in  the  pair-wise 
comparisons  of  hepatocellular 
adenomas  and  combined  adenoma/ 
carcinoma  in  the  150  and  1,500  dose 
groups  (but  not  at  the  high  dose  of  5,000 
ppm)  with  the  controls.  The 
carcinogenic  effects  observed  are 
discussed  below. 

8.  A  24-month  rat  chronic  feeding/ 
carcinogenicity  study  with  a  systemic 
NOAEL  of  1,500  ppm  (58.7  mg/kg/day 
for  males  and  278  mg/kg/day  for 
females)  and  a  systemic  LOAEL  of  5 ,000 
ppm  (200  mg/kg/day  for  males  and  918 
mg/kg/day  for  females)  based  on 
decreases  in  body  weight,  body  weight 
gains  and  food  efficiency  in  females, 
increased  incidence  of  eye  lesions  in 
males  and  females,  mild  changes  in 
hematology  and  urinalysis  in  both 
sexes,  clinical  signs  suggestive  of 
vuinary  tract  dysfunction  in  males  and 
females,  increased  incidence  of  focal 
cystic  degeneration  in  the  liver  in  males, 
increased  rate  of  hepatic  peroxisomal  B- 
oxidation  in  males  and  an  increased 
incidence  of  inflammatory  and 
degenerative  lesions  in  the  kidney  in 
females.  There  was  evidence  of 
carcinogenicity  based  on  a  significant 
dose-related  increasing  trend  in  kidney 
tubular  combined  adenoma/carcinoma 
in  male  rats  and  a  significant  dose 
related  increasing  trend  in  kidney 


56466        Federal  Register / Vol.  64.  No.  202 / Wednesday,  October  20,  1999 /Rules  and  Regvdations 


tubular  bilateral  and/or  unilateral 
adenomas  in  females.  The  carcinogenic 
effects  observed  are  discussed  further 
below. 

9.  A  1-year  dog  chrome  feeding  study 
with  a  NOAEL  of  5,000  ppm  (143  mg/ 
kg/day  for  males  and  166  mg/kg/day  for 
females)  and  a  LOAEL  of  20.000  ppm 
(580  mg/kg/day  for  males  and  647  mg/ 
kg/day  for  females)  based  on  decreases 
in  body  weight  gain  and  increased  liver 
weight. 

10.  A  2-generation  reproduction  study 
in  rats  with  a  maternal  NOAEL  of  1 ,500 
ppm  (103  mg/kg/day)  and  a  maternal 
LOAEL  of  7,500  ppm  (508  mg/kg/day 
ppm),  based  on  decreased  body  weight/ 
gain  and  food  efficacy.  The  reproductive 
and  offspring  NOAEL  is  7,500  ppm  (508 
mg/kg/day)  and  the  reproductive  and 
offspring  LOAEL  is  20,000  ppm  (1,551 
mg/kg/day),  based  on  decreased  pup 
body  weight. 

1  i .  A  developmental  toxicity  study  in 
rabbits  with  a  maternal  and 
developmental  NOAEL  of  300  mg/kg 
and  a  maternal  LOAEL  of  1.000  mg/kg 
based  on  deaths,  decreased  body  weight 
gain  and  feed  consuimption,  increased 
incidence  of  clinical  signs,  and  an 
increase  in  abortions  and  a 
developmental  LOAEL  of  1,000  mg/kg. 
based  on  decreased  fetal  body  weight 
gain. 

12.  A  developmental  toxicity  study  in 
rats  with  a  maternal  NOAEL  200  mg/kg 
and  a  maternal  LOAEL  of  600  mg/kg 
due  to  increased  incidence  of  peritoneal 
staining.  The  Developmental  NOAEL  is 
600  mg/kg  and  the  developmental 
LOAEL  is  1,800  mg/kg  based  on  the 
increased  incidence  of  skeletal 
variations. 

13.  No  evidence  of  gene  mutation  was 
observed  in  a  test  for  induction  of 
forward  mutations  at  the  HGPRT  locus 
in  Chinese  hamster  ovary  cells.  No 
evidence  was  observed  for  inducing 
reverse  gene  mutation  in  two 
independent  assays  with  Salmonella 
typhimurium  with  and  without 
mammalian  metabolic  activation. 
Pyrithiobac  sodium  was  negative  for  the 
induction  of  micronuclei  in  the  bone 
marrow  cells  of  mice,  and  negative  for 
induction  of  unscheduled  DNA 
synthesis  in  rat  primary  hepatocytes. 
Pyrithiobac  sodium  was  positive  for 
inducing  chromosome  aberrations  assay 
in  human  lymphocytes. 

14.  A  rat  metabolism  study  showed 
that  radio  labeled  pyrithiobac  sodium  is 
excreted  in  urine  and  feces  with  >90% 
being  eliminated  within  48  hours.  A  sex 
difference  was  observed  in  the  excretion 
and  biotransformation.  Females 
excreted  a  greater  amount  of  the 
radiolabel  in  the  urine  than  males 
following  all  doing  regimens,  with  a 


corresponding  lower  amount  being 
eliminated  in  the  feces  compared  to  the 
males. 

B.  Toxicological  Endpoints 

1.  Acute  toxicity.  EPA  has  concluded 
that  no  endpoint  exists  to  suggest  any 
evidence  of  significant  toxicity  from 
one-day  or  single-event  exposure. 

2.  Short-  ana  intermediate-term 
toxicity.  EPA  has  concluded  that 
available  evidence  does  not  indicate  any 
evidence  of  significant  toxicity  from 
short-  and  intermediate-term  exposure. 

3.  Chronic  toxicity.  EPA  has 
established  the  Reference  Dose  (RfD)  for 
pyrithiobac  sodium  at  0.587  milligrams/ 
kilogram/day  (mg/kg/day).  This  RfD  is 
based  on  the  systemic  NOAEL  of  58.7 
mg/kg/day  for  males  in  the  rat  chronic 
feeding  study  with  a  100-fold  safety 
factor  to  account  for  interspecies 
extrapolation  and  intraspecies 
variability. 

4.  Carcinogenicity.  The  Health  Effects 
Division  Carcinogenicity  Peer  Review 
Committee  has  concluded  that  the 
available  data  provide  limited  evidence 
of  the  carcinogenicity  of  pyrithiobac 
sodium  in  mice  and  rats  and  has 
classified  pyrithiobac  sodium  as  a 
Group  C  (possible  human  carcinogen 
with  limited  evidence  of  carcinogenicity 
in  animals)  in  accordance  with  Agency 
guidelines,  published  in  the  Federal 
Register  in  1986  (51  PR  33992; 
September  24, 1986)  and  recommended 
that  for  the  purpose  of  risk 
characterization  a  low  dose 
extrapolation  model  should  be  applied 
to  the  experimental  animal  tumor  data 
for  quantification  for  human  risk  (Ql*). 
This  decision  was  based  on  liver 
adenomas,  carcinomas  and  combined 
adenoma/carcinomas  in  the  male  mouse 
and  rare  kidney  tubular  adenomas, 
carcinomas  and  combined  adenoma/  , 
carcinomas  in  male  rats.  The  unit  risk, 
Ql*  (mg/kg/day)-',  of  pjnrithiobac 
sodium  is  1.05  x  10"^  (mg/kg/day)'  in 
human  equivalents  based  on  male 
kidney  tumors. 

C.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.487)  for  the  residues  of 
pyrithiobac  sodium  in  or  on  the  raw 
agricultural  commodity  cottonseed  at 
0.02  ppm  until  September  30. 1999. 
Processing  studies  for  cotton  have 
shown  that  pjrrithiobac  sodium  does  not 
concentrate  in  cottonseed  processed  , 
commodities.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  and  risks  from  herbicide 
pyrithiobac  sodium  salt  (sodium  2- 
chloro-6-[(4 ,6-dimethoxypyrimidin-2- 
yl)thio]benzoate)  as  follows: 


Based  on  assumption  that  100%  of  the 
crop  is  treated  with  pyrithiobac  sodium, 
the  upper  bound  limit  of  the 
carcinogenic  risk  from  food  is  calculated 
in  the  range  of  1  incidence  in  a  billion 
(1.0x10^). 

Using  the  NOAEL  of  58.7  mg/kg/day 
from  the  most  sensitive  species  in  the 
rat  chronic  feeding  study  with  a  100- 
fold  safety  factor,  the  RfD  for  systemic 
effects  is  0.58  mg/kg/day.  The 
theoretical  maximimi  residue 
contribution  (TMRC)  from  the 
established  and  proposed  tolerances  is 
0.000001  mg/kg/day  and  utilizes  less 
than  1%  of  the  RfD  for  the  overall  U.  S. 
population.  For  exposure  of  the  most 
highly  exposed  subgroup  in  the 
population,  children  aged  1-6  years,  the 
TMRC  is  0.000001  mg/kg/day  which  is 
still  less  than  1%  of  the  RfD. 

2.  From  drinking  water.  Pyrithiobac 
sodiimi  concentration  in  surface  water 
has  been  estimated  by  using  the  Generic 
Expected  Environmental  Concentrations 
(GENEEC)  model.  The  worst  case 
exposure  estimate  for  surface  water  is 
7.76  parts  per  billion  (ppb)  and  for 
ground  water  is  0.778  ppb.  Based  on  the 
estimated  exposures  to  pyrithiobac 
sodiiun  from  drinking  water,  the 
percentage  of  the  RfD  utilized  for 
children  (1-6)  would  be  0.1%  of  the  RfD. 
The  exposure  for  the  general  U.S. 
population  would  be  less  than  0.1%  of 
the  RfD.  ' 

-The  worst  case  estimate  for  cancer 
risk  from  the  estimated  residues  of 
pyrithiobac  sodium  in  drinking  water  is 
2.3  X  10  7. 

3.  From  non-dietary  exposure.  There 
are  no  non-food  uses  of  pjrrithiobac 
sodium  currently  registered  under  the 
Federal  Insecticide,  Fungicide  and 
Rodenticide  Act,  as  amended.  No  non- 
dietary  exposures  are  expected  for  the 
general  population. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D){v)  requires  that, 
when  considering  whether  to  estabUsh, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
pyrithiobac  sodium  salt  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  pyrithiobac 
sodium  salt  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
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substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  pyrithiobac  sodiiun  salt 
has  a  common  mechanism  of  toxicity 
with  other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997). 

D.  Aggregate  Risks  and  Determination  of 
Safety  for-U.S.  Population 

1.  Acute,  short-  and  intermediate-term 
risk.  EPA  has  concluded  that  no 
endpoint  exists  to  suggest  any  evidence 
of  significant  toxicity  from  acute,  short- 
term  or  intermediate-term  exposures 
from  the  use  of  pyrithiobac  sodium  on 
cotton. 

2.  Chronic  risk.  Using  the  TMRC 
exposine  assumptioftte  described  in  this 
imit,  EPA  has  concluded  that  aggregate 
exposure  to  pyrithiobac  sodiiun  from 
food  and  water  will  utilize  less  than 
0.1%  of  the  RfD  for  the  U.S.  population. 
The  major  identifiable  subgroup  with 
the  highest  aggregate  exposure  is 
children  (1-6  years),  the  aggregate 
exposure  to  pyrithiobac  sodium  from 
food  and  drinking  water  will  utilize  less 
than  0.2%  of  the  RfD.  EPA  generally  has 
no  concern  for  exposures  below  100% 
of  the  RfD  because  the  RfD  represents 
the  level  at  or  below  which  daily 
aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health. 

3.  Aggregate  cancer  risk  for  U.S. 
population.  Based  on  the  upper  boimd 
potency  factor  (Ql*)  of  1.05  x  lO'  (mg/ 
kg/day)- >,  the  aggregate  upper  bound 
lifetime  cancer  risk  from  the  use  of 
pyrithiobac  sodiiun  on  cotton  from 
worst  case  estimates  of  residues  in  food 
and  drinking  water  is  2.3  x  10'^. 

4.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  hann  will  result  frt)m  aggregate 
exposure  to  residues. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children —  i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
pyrithiobac  sodium,  EPA  considered 
data  from  developmental  toxicity 
studies  in  the  rat  and  rabbit  and  a  2- 
generation  reproduction  study  in  the  rat. 
The  developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  gestation. 
Reproduction  studies  provide 


information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA    -. 
believes  that  reliable  data  support  using 
the  standard  uncertainty  factor  (usually 
100  for  combined  interspecies  and 
intraspecies  variability)  and  not  the 
additional  tenfold  MOE/uncertainty 
factor  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/safety  factor. 

ii.  Prenatal  and  postnatal  sensitivity. 
The  prenatal  and  postnatal  toxicology 
data  base  for  pyrithiobac  sodium  is 
complete  with  respect  to  current 
toxicological  data  requirements.  The 
results  of  these  studies  indicate  that 
infants  and  children  are  not  more 
sensitive  to  exposure,  based  on  the 
results  of  the  oral  rat  and  rabbit 
developmental  toxicity  studies  and  the 
2-generation  reproductive  toxicity  study 
in  rats. 

iii.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  p)rnthiobac 
sodium  and  exposure  data  are  complete 
or  are  estimated  based  on  data  that 
reasonably  accounts  for  potential 
exposures. 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit,  EPA 
has  concluded  that  aggregate  exposure 
to  pjnrithiobac  sodium  for  children  and 
infants  from  food  and  drinking  water 
will  utilize  less  than  0.2%  of  the  RfD. 
EPA  generally  has  no  concern  for 
exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 

3.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  frt)m  aggregate  exposure  to 
residues. 


IV.  Other  Considerations 

A.  Metabolism  in  Plants  and  Animals 

The  metabolism  of  pyrithiobac 
sodium  in  plants  and  animals  is 
adequately  understood  for  purposes  of 
this  tolerance. 

B.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(High  Pressure  Liquid  Chromatography- 
Ultra  Violet  (HPLC-UV)  with  coiunm    . 
switching)  is  available  to  enforce  the 
tolerance  expression.  The  method  may 
be  requested  from:  Calvin  Furlow, 
PIRIB,  IRSD  (7502C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington, 
DC  20460;  telephone  number:  (703) 
305-5229:  e-mail  address: 
furlow.calvin@epa.gov. 

C.  Magnitude  of  Residues 

The  nature  of  the  residue  in  plants  is 
adequately  understood  for  the  purposes 
of  this  time-limited  tolerance. 

D.  International  Residue  Limits 

There  are  no  Codex  Alimentarius 
Commission  (Codex)  Maximum  Residue 
Levels  (MRLs)  for  pyrithiobac  sodium. 

E.  Rotational  Crop  Restrictions 

No  tolerances  for  inadvertent  residues 
of  pyrithiobac  sodium  are  required  in 
rotational  crops. 

V.  Conclusion 

Therefore,  the  time-limited  tolerance 
for  residues  of  pyrithiobac  sodium  in 
cottonseed  at  0.02  ppm  is  extended 
until  September  30,  2001. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996.  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 
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A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identiiy  docket  control 
number  OPP-300935  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  December  20, 1999. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s]  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  siunmary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procediues  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  You  may  also 
deliver  your  request  to  the  Office  of  the 
Hearing  Clerk  in  Rm.  M3708,  Waterside 
Mall,  401  M  St.,  SW..  Washington,  DC 
20460.  The  Office  of  the  Hearing  Clerk 
is  open  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  niunber  for  the 
Office  of  the  Hearing  Clerk  is  (202)  260- 
4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 


5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resoiuces 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI.A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-300935,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person  or  by 
courier,  bring  a  copy  to  the  location  of 
the  PIRIB  described  in  Unit  I.B.2.  You 
may  also  send  an  electronic  copy  of 
your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  file 
format  or  ASCII  file  format.  Do  not 
include  any  CBI  in  your  electronic  copy. 
You  may  also  submit  an  electronic  copy 
of  your  request  at  many  Federal 
Depository  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  fovor  of 
the  requestor,  taking  into  accoimt 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 


Budget  (OMB)  has  exempted  these  types 
of  actions  fi'om  review  imder  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  imder  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  prior 
consultation  with  State,  local,  and  tribal 
government  officials  as  specified  by 
Executive  Order  12875,  entitled 
Enhancing  the  Intergovernmental 
Partnership  (58  FR  58093,  October  28, 

1993)  and  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19, 1998),  or  special 
consideration  of  environmental  justice 
related  issues  under  Executive  Order 
12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 

1994)  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997).  The 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  12612,  entitled 
Federalism  (52  FR  41685,  October  30, 
1987).  This  action  directly  regulates 
growers,  food  processors,  food  handlers 
and  food  retailers,  not  States.  This 
action  does  not  alter  the  relationships  or 
distribution  of  power  and 
responsibilities  established  by  Congress 
in  flie  preemption  provisions  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
21  U.S.C.  346a(b)(4).  This  action  does 
not  involve  any  technical  standards  that 
would  require  Agency  consideration  of 
voluntary  consensus  standards  pursuant 
to  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113,  section  12(d)  (15  U;S.C.  272  note). 
In  addition,  since  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408(d),  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
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Vin.  Submission  to  Congress  and  the 
Comptroller  GenerallllThe 
Congressional  Review  Act,  5  U.S.C.  801 

et  seq.,  as  added  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  generally  provides  that  before  a 
rule  may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  this  rule  in 
the  Federal  Roister.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  October  5, 1999. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART18(HAMENDE0] 

1.  The  authority  citation  for  part  180 

continues  to  read  as  follows: 

•• 

Authority:  21  U.S.C.  321(q),  (346a)  and 
371. 

2.  In  §  180.487,  by  revising  paragraph 
(a)  to  read  as  follows: 

§  180.487    Pyrithiobac  sodium;  tolerances 
for  residues. 

(a)  General.  Time-limited  tolerances 
to  expire  on  September  30,  2001  are 
established  for  residues  of  the  herbicide, 
pyrithiobac-sodium,  sodium  2-chloro-6- 
((4,6-dimethoxypyrimidin-2- 
yl)thio]benzoate.  in  or  on  the  following 
raw  agricultural  commodities: 


Commodity 

Parts  per 
million 

Expira- 
tion/Rev- 
ocation 
Date 

Cottonseed 

0.02 

9/30/01 

(FR  Doc.  99-27392  Filed  10-19-99;  8:45  am] 
BILUNG  CODE  6S60-aO-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  261 ,  262,  and  268 

[FRL-645fr-8] 
RIN  205&-AE05 

Land  Disposal  Restrictions  Phase  IV: 
Final  Rule  Promulgating  Treatment 
Standards  for  Metal  Wastes  and 
Mineral  Processing  Wastes;  Mineral 
Processing  Secondary  Materials  and 
Bevill  Exclusion  Issues;  Treatment 
Standards  for  Hazardous  Soils,  and 
Exclusion  of  Recycled  Wood 
Preserving  Wastewaters 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule;  technical  correction. 

SUMMARY:  On  May  11, 1999,  the  Agency 
published  technical  amendments 
correcting  the  Land  Disposal 
Restrictions  (LDR)  Phase  TV  final  rule.  In 
today's  rule,  we  are  correcting  two 
minor  typographical  errors  and  one 
omission  in  the  May  11th  rule.  Also,  we 
are  correcting  three  other  errors  in  the 
LDR  Phase  IV  final  rule  that  came  to  our 
attention  after  the  May  11th  technical 
amendments  were  promulgated. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
October  20, 1999. 

ADDRESSES:  The  public  may  obtain  a 
copy  of  this  technical  correction  at  the 
RCRA  information  Center  (RIC),  located 
at  Crystal  Gateway  One,  1235  Jefferson 
Davis  Highway.  First  Floor,  Arlington, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact  the  RCRA 
Hotline  at  (800)  424-9346  (toll  free)  or 
(703)  920-9810  in  the  Washington,  DC 
metropolitan  area.  For  information  on 
this  rule  contact  Peggy  Vyas  (5302W), 
Office  of  Solid  Waste,  401  M  Street,  SW, 
Washington,  DC  20460,  (703)  308-5477, 
e-mail  address  is 
"vyas.peggy@epamail.epa.gov". 
SUPPLEMENTARY  INFORMATION: 

I.  Reasons  and  Basis  for  Today's  Action 

The  Agency  recently  published  five 
rules  all  related  to  various  aspects  of  the 
final  Phase  FV  Land  Disposal 
Restrictions  (LDR)  rule.  These  are:  the 
May  12, 1997  LDR  final  rule  (the  so- 
called  "Mini"  Phase  IV  Rule,  62  FR 
25998),  the  May  26,  1998  LDR  Phase  IV 
final  rule  (63  FR  28556),  the  August  31, 
1998  administrative  stay  regarding 
certain  zinc  micronutrient  fertilizers  (63 
FR  46332),  the  September  4, 1998 
emergency  revisions  to  the  treatment 
standards  for  carbamate  production 
wastes  (63  FR  172),  and  the  September 


24, 1998  revisions  to  the  treatment 
standards  for  spent  aluminum  potliners 
(63  FR  51254). 

On  May  11, 1999,  the  Agency 
published  technical  amendments 
correcting  and  clarifying  certain  aspects 
of  all  of  these  rules  (64  FR  25408).  The 
May  11th  rule  contained  two  minor 
typographical  errors  and  one  omission 
that  we  are  correcting  along  with  three 
other  errors  in  the  original  May  26,  1998 
LDR  Phase  IV  final  rule  that  have 
recently  come  to  our  attention. 

n.  Corrections  to  the  May  11, 1999 
Technical  Amendments 

A.  Arsenic  Treatment  Standard  in  K088 

In  the  September  24, 1998  (63  FR 
51254)  revision  of  the  treatment 
standards  for  spent  potliners  from 
primary  aluminum  reduction  (K088), 
the  Agency  inadvertently  omitted  the 
treatment  standard  adopted  for  fluoride 
wastewaters  from  the  entry  for  K088  in 
the  table  of  treatment  standards  in 
§  268.40.  The  May  11,  1999  technical 
amendments  restored  the  fluoride 
wastewater  treatment  standard. 
However,  in  doing  so,  EPA 
inadvertently  printed  an  incorrect 
measurement  unit  for  the  K088 
treatment  standard  for  arsenic  (a 
standard  which  in  fact  required  no 
correction  at  all). 

The  treatment  standard  for  the 
nonwastewater  form  of  arsenic  in  K088 
(as  revised  on  September  24, 1998)  is 
26.1  mg/kg,  which  is  to  be  measured  by 
the  total  amount  of  arsenic  in  the 
treatment  residue.  In  the  May  11, 1999 
rule,  the  treatment  standard  was 
incorrectly  given  as  26.1  mg/1  TCLP  (a 
more  conventional  leaching  test  not 
using  acid  digestion).  Today's  rule 
removes  the  erroneous  reference  to  "mg/ 
1  TCLP"  for  the  nonwastewater  arsenic 
standard  for  the  K088  entry  in  the 
§  268.40  table. 

B.  Carbamate  Treatment  Standards 

In  the  September  4,  1998  (63  FR  172} 
revision  of  the  treatment  standards  for 
listed  hazardous  wastes  irom  carbamate 
production,  the  Agency  added  a 
paragraph  (i)  to  §  268.40,  which 
inadvertently  replaced  the  existing 
paragraph  (ij.  The  May  11,  1999 
technical  correction  failed  to  properly 
reinstate  the  old  paragraph.  Today's  rule 
reinserts  paragraph  §  268.40(i)  from  the 
September  4, 1998  rule  and  redesignates 
it  as  §  268.40(j). 

C.  Citation  Within  §  262.34(a)(4) 

Part  262.34  contains  the  requirements 
for  accumulating  hazardous  waste  prior 
to  treatment.  In  the  May  11, 1999 
technical  correction,  the  Agency 
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amended  §  262.34(d)(4)  to  change  an 
internal  citation  reference  from 
§  268.7(a)(4)  to  §  268.7(a)(5)  to  reHect 
some  other  regulatory  changes  to  LDR 
paperwork  requirements  that  had  been 
adopted  on  May  12. 1997  (62  FR  25998). 
However,  a  parallel  correction  was  not 
made  to  §  262.34(a)(4),  which  also 
contains  the  same  outdated  reference  to 
§  268.7(a)(4).  Today  we  are  amending 
§  262.34(a)(4)  to  refer  to  §  268.7(a)(5). 

m.  Corrections  to  the  May  26, 1998 
LDR  Phase  IV  Final  Rule 

A.  Vacated  K-Code  Wastes 

In  the  LDR  Phase  IV  final  rule,  the 
Agency  removed  K064.  K065,  K066, 
K090,  and  K091  from  the  table  of 
treatment  standards  in  §  268.40.  These 
five  K-code  wastes  were  vacated  on 
April  9, 1999  in  Great  Lakes  Chemical 
Co.  V  EPA  (No.  98-1312  P.C.  Cfr.)). 
However,  these  wastes  still  appear  in 
the  table  of  K-code  hazardous  wastes 
found  in  §  261.32.  Today's  rule  removes 
these  vacated  K-code  wastes  from  the 
list  in  §261.32. 

B.  §268.7(a)(3)(ii) 

Also  in  the  LDR  Phase  IV  final  rule, 
the  Agency  revised  paragraph 
§  268.7(a)(3)(ii)  by  adding  a  one-time 
notification  for  shipping  hazardous  soil. 
However,  in  doing  so,  the  Agency 
inadvertently  replaced  other  language  in 
that  paragraph.  Today's  rule  reinstates 
the  original  language  and  redesignates  it 
as  paragraph  §  268.7(a)(3)(iii). 

C.  Measuring  Compliance  With  Soil 
Standards 

Lastly,  the  LDR  Phase  IV  final  rule 
promulgated  treatment  standards  for 
contaminated  soil.  The  preamble  states 
that  compliance  with  the  90%  reduction 
treatment  standard  should  be  measured 
using  the  toxicity  characteristic  leachate 
procedure  (TCLP)  for  metals  and  three 
non-metals:  carbon  disulfide, 
cyclohexanone,  and  methanol  (see  63 
FR  at  28602).  Although  the  preamble  to 
the  final  rule  made  it  clear  that  the 
TCLP  test  should  be  used  for  carbon 
disulfide,  cyclohexanone,  and 
methanol,  the  regulatory  language  foimd 
in  §  268.49(c)(1)(A)  did  not.  We  are 
addressing  this  discrepancy  in  today's 
rule  by  amending  the  regulatory 
language  to  match  the  preamble  because 
the  preamble  accurately  represents  the 
Agency's  position. 


rv.  Analysis  Under  Executive  Order 
12866,  Executive  Order  12875, 
Executive  Order  12898,  Executive 
Order  13045,  Executive  Order  13084, 
the  Unfunded  Mandates  Reform  Act  of 
1995,  the  Regulatory  Flexibility  Act, 
and  the  Paperwork  Reduction  Act 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty,  contain  any 
imiunded  mandate,  or  impose  any 
significant  or  unique  impact  on  small 
governments  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  This  rule  also  does  not 
require  prior  consultation  with  State, 
local,  and  tribal  government  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28, 1993)  or 
Executive  Order  13084  (63  FR  27655, 
May  10, 1998),  or  involve  specied 
consideration  of  environmental  justice 
related  issues  as  required  by  Executive 
Order  12898  (59  FR  7629,  February  16, 
1994).  Because  this  action  is  not  subject 
to  notice-and-comment  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute,  it  is  not  subject  to 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
This  rule  also  is  not  subject  to  Executive 
Order  13045  (62  FR  19885,  April  23, 
1997)  because  EPA  interprets  E.O. 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5—501  of 
the  Order  has  the  potential  to  influence 
the  regulation.  This  rule  is  not  subject 
to  E.O.  13045  because  it  does  not 
establish  an  environmental  standard 
intended  to  mitigate  health  or  safety 
risks.  EPA's  compliance  with  these 
statutes  and  Executive  Orders  for  the 
underlying  rule  is  discussed  in  the  May 
12. 1997,  the  May  26,  1998,  the 
September  4, 1998,  and  the  September 
24. 1998  Federal  Register  documents. 

V.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  good  cause 
finding  that  notice  and  public  procedure 
is  impracticable,  unnecessary  or 


contrary  to  the  public  interest.  This 
determination  must  be  supported  by  a 
brief  statement.  5  U.S.C.  808(2).  As 
stated  previously,  EPA  has  made  such  a 
good  cause  finding,  including  the 
reasons  therefor,  and  established  an 
effective  date  of  October  20, 1999.  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  action  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2). 

VI.  Immediate  E£Eective  Date 

EPA  is  making  this  rule  effective 
immediately.  The  rule  adopts 
amendments  which  are  purely  technical 
in  that  they  correct  inadvertent  printing 
errors,  or  mistakes  which  are  clearly 
inconsistent  with  the  Agency's  stated 
intent.  Comment  on  such  changes  is 
imnecessary  within  the  meaning  of  5 
U.S.C.  553(b)(3)(B).  For  the  same 
reasons,  there  is  good  cause  to  make  the 
nile  effective  immediately  piirsuant  to  5 
U.S.C.  553(d)(3). 

List  of  Subjects 

40  CFR  Part  261 

Environmental  protection.  Hazardous 
waste.  Recycling,  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  262 

Hazardous  waste.  Labeling,  Manifest, 
Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  268 

Hazardous  waste.  Reporting  and 
recordkeeping  requirements. 

Dated:  September  21,  1999. 

Michael  Shapiro, 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 

For  the  reasons  set  forth  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  261-^DENTlHCATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

Subpart  A— General 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a),  6921, 
6922,  6924(y).  and  6938. 

§261.32    [Amended] 

2.  The  table  in  §  261.32  is  amended  by 
removing  the  entries  for  K064,  K065, 
K066,  K090,  and  K091. 
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PART  262^-STANDARDS  APPLICABLE 
TO  GENERATORS  OF  HAZARDOUS 
WASTE 

3.  The  authority  citation  for  part  262 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6906.  6912,  6922- 
6925,  6937,  and  6938. 

Subpart  C— Pre-Transport 
Requirements 

4.  Section  262.34  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 
follows: 

§262.34    Accumulation  tim«. 

***** 

(a)  *     *     * 

(4)  The  generator  complies  with  the 
requirements  for  owners  or  operators  in 
subparts  C  and  D  in  40  CFR  part  265. 
with  §  265.16,  and  with  40  CFR 
268.7(a)(5). 


PART  26»— LAND  DISPOSAL 
RESTRICTIONS 

5.  The  authority  citation  for  part  268 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  6905,  6912(a).  6921, 
and  6924. 

Subpart  A— General 

6.  Section  268.7  is  amended  by 
adding  paragraph  (a)(3)(iii)  to  read  as 
follows: 

§  268.7    Testing,  tracking,  and 
recordlceeping  requirements  for  generators, 
treaters,  and  disposal  facilities. 

(a)*     *     * 

(3)*     *     * 

(iii)  If  the  waste  changes,  the 
generator  must  send  a  new  notice  and 
certification  to  the  receiving  facility, 
and  place  a  copy  in  their  files. 
Generators  of  hazardous  debris 
excluded  from  the  definition  of 
hazardous  waste  under  §261.3(0  of  this 
chapter  are  not  subject  to  these 
requirements. 


7.  Section  268.40  is  amended  by 
revising  paragraph  (j),  and  the  table  at 
the  end  of  the  section  is  amended  by 
revising  the  entry  for  K088  to  read  as 
follows: 


§268.40    Appllcabilityoftrvatment 
standards. 


(j)  Effective  September  4, 1998,  the 
treatment  standards  for  the  wastes 
specified  in  40  CFR  261.33  as  EPA 
Hazardous  Waste  numbers  Pi  85,  Pi  91, 
P192,  P197,  U364,  U394,  and  U395  may 
be  satisfied  by  either  meeting  the 
constituent  concentrations  presented  in 
the  table  "Treatment  Standards  for 
Hazardous  Wastes"  in  this  section,  or  by 
treating  the  waste  by  the  following 
technologies:  combustion,  as  defined  by 
the  technology  code  CMBST  at  §  268.42 
Table  1  of  this  Part,  for  nonwastewaters: 
and,  biodegradation  as  defined  by  the 
technology  code  BIODG,  carbon 
adsorption  as  defined  by  the  technology 
code  CARBN,  chemical  oxidation  as 
defined  by  the  technology  code  CHOXD, 
or  combustion  as  defined  as  technology 
code  CMBST  at  §  268.42  Table  1  of  this 
Part,  for  wastewaters. 


Treatment  Standards  for  Hazardous  Wastes 

[Note:  NA  means  not  applicable] 


Regulation  hazardous  constituent 


Waste  code      Waste  description  and  treatment/regu- 
latory  subcategory ' 


Common  name 


CAS  2  No. 


Wastewaters — 

Concentration 

in  mg/l  3;  of 

technology 

code* 


Nonwastewaters — 
Concentration  in 
mg/kg  ^  unless 
noted  as  "mg/l 
TCLP";  or  tech- 
nology code 


K088 


Spent  potliners  from  primary  aluminum 
reduction.. 


Acenaphthene  83-32-9  0.059 

Anthracene 120-12-7  0.059 

Benz(a)anthracene 56-55-3  0.059 

Benzo(a)pyrene 50-32-8  0.061 

Benzo(b)fluoranthene 205-99-2  0.11 

Benzo(k)fluoranthene 207-08-9  0.11 

Benzo(g,h,i)perylene ;...„ 191-24-2  0.0055 

Chrysene  218-01-9  0.059 

Dibenz(a,h)anthracene 53-70-3  0.055 

Fluoranthene  206-44-0  0.068 

lndeno(1,2,3,-c,d)pyrene 193-39-5  0.0055 

Penanthrene 85-01-8  0.059 

Pyrene  , 129-00-0  0.067 

Antimony  ....„ 7440-36-0  1.9 

Arsenic  7440-38-2  1.4 

Barium 7440-39-3  1.2 

Beryllium 7440-41-7  0.82 

Cadmium  .„ 7440-43-9  0.69 

Chromium  (Total) ....."  7440-47-3  2.77 

Lead  7439-92-1  0.69 

Mercury  7439-97-6  0.15 

Nickel 7440-02-0  3.98 

Selenium „.  7782-49-2  0.82 

Silver 7440-22-4  0.43 

Cyanide  (Total)^ 57-12-5  1.2 

Cyanide  (Amenable)? 57-12-5  0.86 

Ruoride  16984-48-8  35 


3.4 

3.4 

3.4 

3.4 

6.8 

6.8 

1.8 

3.4 

8.2 

3.4 

3.4 

5.6 

8.2 

1.15  mg/l  TCLP. 

26.1 

21  mg/l  TCLP. 

1 .22  mg/I  TCLP. 

0.11  mg/l  TCLP. 

0.60  mg/l  TCLP. 

0.75  mg/l  TCLP. 

0.025  mg/l  TCLP. 

1 1  mg/l  TCLP. 

5.7  mg/l  TCLP. 

0.14  mg/l  TCLP. 

590 

30 

NA. 
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Footnotes  to  Treatment  Standard  Table  268.40  ,„      .         «  u    . 

'  The  waste  descriptions  provided  in  ttiis  table  do  not  replace  waste  descriptions  in  40  CFR  261 .  Descriptions  of  Treatment/Regulatory  Subcat- 
egories are  provided,  as  needed,  to  distinguish  between  applicability  of  different  standards. 

2  CAS  means  Chemical  Abstract  Sen/ices.  When  the  waste  code  and/or  regulated  constituents  are  described  as  a  combination  of  a  chemical 
with  its  salts  and/or  esters,  the  CAS  number  is  given  for  the  parent  compound  only. 

3  Concentration  standards  for  wastewaters  are  expressed  in  mg/l  and  are  based  on  analysis  of  composite  samples. 

*AII  treatment  standards  expressed  as  a  Technology  Code  or  combination  of  Technology  Codes  are  explained  in  detail  in  40  CFR  268.42 
Table  1— Technology  Codes  and  Descnptions  of  Technology-Based  Standards. 

s  Except  for  Metals  (EP  or  TCLP)  and  Cyanides  (Total  and  Amenable)  the  nonwastewater  treatment  standards  expressed  as  a  concentration 
were  established,  in  part,  based  upon  incineration  in  units  operated  in  accordance  with  the  technical  requirements  of  40  CFR  Part  264  Subpart  O 
or  Part  265  Subpart  O,  or  based  upon  combustion  in  fuel  substitution  units  operating  in  accordance  with  applicable  technical  requirements.  A  fa- 
cility may  comply  with  these  treatment  standards  according  to  provisions  in  40  CFR  268.40(d).  All  concentration  standards  for  nonwastewaters 
are  based  on  analysis  of  grab  samples. 

^Bofh  Cyanides  (Total)  and  Cyanides  (Amenable)  for  nonwastewaters  are  to  be  analyzed  using  Method  9010  or  9012,  found  in  'Test  Metfiods 
for  Evaluating  Solid  Waste,  Physical/Chemical  Methods,"  EPA  Publication  SW-e46,  as  incorporated  by  reference  in  40  CFR  260.11,  with  a  sam- 
ple size  of  10  grams  and  a  distillation  time  of  one  hour  and  15  minutes. 


8.  Section  268.49  is  amended  by 
revising  paragraptis  (c)(1)  (A)  and  (B)  to 
read  as  follows: 

§268.49    Altamativ*  LDR  traatment 
ttandanto  for  contaminatsd  soil. 

•  •        *        •        • 

(c)  •  •  * 
{!)*•* 

(A)  For  non-metals  except  carbon 
disulfide,  cyclohexanone,  and 
methanol,  treatment  must  achieve  90 
percent  reduction  in  total  constituent 
concentrations,  except  as  provided  by 
paragraph  {c)(l){C)  of  this  section. 

(B)  For  metals  and  carbon  disulfide, 
cyclohexanone,  and  methanol, 
treatment  must  achieve  90  percent 
reduction  in  constituent  concentrations 
as  measured  in  leachate  from  the  treated 
media  (tested  according  to  the  TCLP)  or 
90  percent  reduction  in  total  constituent 
concentrations  (when  a  metal  removal 
treatment  technology  is  used),  except  as 
provided  by  paragraph  (c)(l)(C)of  this 

section. 

•  ••*** 

[FR  Doc.  9»-27138  Filed  10-19-99;  8:45  am) 

BILUNQ  CODE  65eO-S(M> 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Adminiatratlon 

50CFRPart635 

(I.D.  10089SB] 

Atlantic  Highly  Migratory  Species 
Raheries;  Atlantic  Bluefin  Tuna 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Opening  of  General  category 

New  York  Bight  fishery. 

SUMMARY:  NMFS  opens  the  Atlantic 
Bluefin  Tuna  (EFT)  Cieneral  category 
New  York  Bight  fishery.  This  action  is 
being  taken  to  provide  for  General 
category  fishing  opportimities  in  the 


New  York  Bight  area  only  and  to  ensure 
additional  collection  of  biological 
assessment  and  monitoring  data. 
DATES:  Effective  1  a.m.  on  October  16, 
1999,  imtil  the  date  that  the  set-aside 
quota  is  determined  to  have  been  taken, 
which  will  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  McLaughlin  or  Pat  Scida,  978- 
281-9260. 

SUPPLEMENTARY  INFORMATION: 
Regulations  implemented  imder  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971  et  seq.) 
and  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.)  governing  the 
harvest  of  BFT  by  persons  and  vessels 
subject  to  U.S.  jurisdiction  are  found  at 
50  CFR  part  635.  Section  635.27 
subdivides  the  U.S.  BFT  landings  quota 
recommended  by  the  hitemational 
Commission  for  the  Conservation  of 
Atlantic  Timas  among  the  various 
domestic  fishing  categories.  The  General 
category  landings  quota,  including  time- 
period  subquotas  and  the  New  York 
Bight  set-aside,  are  specified  annually  as 
required  under  §635. 27(a)(1).  The  1999 
General  category  quota  and  effort 
control  specifications  were  issued  Jime 
1,  1999  (64  FR  29806.  June  3,  1999). 

Opening  of  the  New  York  Bight  fishery 

The  New  York  Bight  set-aside  area  is 
defined  as  the  waters  south  and  west  of 
a  straight  line  originating  at  a  point  on 
the  southern  shore  of  Long  Island  at 
72°27'  W.  long.  (Shinnecock  Inlet)  and 
running  SSE  150°  true,  and  north  of 
38°47'  N.  lat.  (Delaware  Bay).  Under 
§  635.27(a)(l)(iii),  NMFS  may  make 
available  all  or  part  of  thelO  mt 
landings  quota  set  aside  for  the  New 
York  Bight  area  when  the  coastwide 
General  category  fishery  has  been  closed 
in  any  quota  period.  Previously,  NMFS 
closed  the  coastwide  General  category 
fishery  on  October  3, 1999.  At  that  time, 
NMFS  announced  that  it  would  open 
the  New  York  Bight  fishery  when  it  is 
determined  that  large  medium  and  giant 


BFT  are  available  in  the  New  York  Bight 
area.  Allowing  a  few  days  transition 
between  the  closure  of  the  coastwide 
fishery  and  the  opening  of  the  New  York 
Bight  fishery  reduces  concerns 
regarding  enforcement  of  regulations 
applicable  to  that  area.  The  New  York 
Bight  fishery  will  open  effective  1  a.m., 
Saturday,  October  16,  1999,  until  the 
date  that  the  set-aside  quota  of  10  mt  is 
determined  to  have  been  taken,  which 
will  be  published  in  the  Federal 
Register. 

For  vessels  permitted  in  the  General 
category:  Upon  the  effective  date  of  the 
New  York  Bight  opening,  retaining  or 
landing  large  medium  or  giant  BFT  is 
authorized  only  within  the  set-aside 
area,  until  the  set-aside  quota  for  that 
area  has  been  harvested.  BFT  harvested 
irom  waters  outside  the  defined  set- 
aside  area  may  not  be  brought  into  the 
set-aside  area.  General  category  permit 
holders  may  tag  and  release  BFT  in  ail 
areas  while  the  General  category  is 
closed,  subject  to  the  requirements  of 
the  tag-and-release  program  at  §  635.26. 

For  vessels  permitted  in  the  Charter/ 
Headboat  category:  When  participating 
in  the  General  category  New  York  Bight 
fishery,  i.e.,  fishing  for  large  medium 
and  giant  BFT  intended  for  sale, 
Charter/Headboat  category  vessels  are 
subject  to  the  same  rules  as  General 
category  vessels.  Charter/Headboat 
category  vessels  may  continue  to  fislrin 
all  areas  under  the  Angling  category 
regxdations  while  the  Angling  category 
is  open.  Vessels  permitted  in  the 
Charter/Headboat  category  that  are  still 
eligible  for  the  Angling  category  trophy 
fish  allowance  under  §  635.23(c)(1)  or 
(2)  may  land  one  large  mediiun  or  giant 
BFT  prior  to  May  31,  2000.  Trophy  BFT 
may  not  be  sold. 

The  announcement  of  the  New  York 
Bight  fishery  closure  date  will  be  filed 
with  the  Office  of  the  Federal  Register, 
and  further  communicated  through  the 
Highly  Migratory  Species  (HMS)  Fax 
Network,  die  Atlantic  Timas 
Information  Line,  NOAA  weather  radio, 
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and  Coast  Guard  Notice  to  Mariners. 
Although  notification  of  the  closure  will 
be  provided  as  far  in  advance  as 
possible,  fishermen  are  encouraged  to 
call  the  Atlantic  Tunas  biformation  Line 
to  check  the  status  of  the  fishery  before 
lea\'ing  for  a  fishing  trip.  The  phone 
numbers  for  the  Atlantic  Tunas 
Information  Line  are  (978)  281-9305  and 
(888)  USA-TUNA. 

Classification 

This  action  is  taken  under 
§  635.27(a)(1)  and  is  exempt  from 
review  under  E.O.  12866. 

Authority:  16  U.S.C.  971  et  seq.  and  1801 
et  seq. 

Dated:  October  14, 1999. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  99-27304  Filed  10-14-99;  4:59  pm] 
BILUNG  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Doeicet  No.  990304062-9062-01 ;  I.D. 
101599D] 

Fisheries  of  the  Economic  Exclusive 
Zone  Off  Alaska;  Trawl  Gear  in  ttie  Gulf 
of  Aiasica 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

summary:  NMFS  is  closing  directed 
fishing  for  groimdfish  by  vessels  using 
trawl  gear  in  the  Gulf  of  Alaska  (GOA), 
except  for  directed  fishing  for  pollock 
by  vessels  using  pelagic  trawl  gear  in 
those  portions  of  the  GOA  open  to 
directed  fishing  for  pollock.  This  action 
is  necessary  because  the  1999  Pacific 
halibut  prohibited  species  catch  (PSC) 
limit  for  trawl  gear  in  the  GOA  has  been 
caught. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  October  16,  1999,  until 
1200  hrs,  A.l.t,  December  31, 1999. 
FOR  FURTHER  INFORMATK>N  CONTACT: 
Mary  Funiness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 


Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  Final  1999  Harvest  Specifications 
of  Groundfish  for  the  GOA  (64  FR 
12094,  March  11,  1999)  established  the 
1999  Pacific  halibut  PSC  Umit  for 
vessels  using  trawl  gear  at  2,000  metric 
tons  (mt).  The  Administrator,  Alaska 
Region,  has  determined,  in  accordance 
with  §  679.21(d)(7)(i),  that  vessels 
engaged  in  directed  fishing  for 
groiuidfish  with  trawl  gear  in  the  GOA 
have  caught  the  1999  Pacific  halibut 
PSC  limit.  Therefore,  NMFS  is  closing 
the  directed  fishery  for  groimdfish  by 
vessels  using  trawl  gear  in  the  GOA, 
except  for  directed  fishing  for  pollock 
by  vessels  using  pelagic  trawl  gear  in 
those  portions  of  the  GOA  that  remain 
open  to  directed  fishing  for  pollock. 

Maximum  retainable  bycatch  amounts 
may  be  foimd  in  the  regulations  at 
§  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
exceeding  the  1999  trawl  Pacific  halibut 
PSC  limit.  Providing  prior  notice  and  an 
opportimity  for  public  comment  on  this 
action  is  impracticable  and  contrary  to 
the  public  interest.  The  fleet  will  soon 
take  the  1999  trawl  Pacific  halibut  PSC 
limit  in  the  GOA.  Further  delay  would 
only  result  in  the  1999  trawl  Pacific 
halibut  PSC  limit  being  exceeded. 
NMFS  finds  for  good  cause  that  the 
implementation  of  this  action  cannot  be 
delayed  for  30  days.  Accordingly,  imder 
U.S.C.  553(d),  a  delay  in  the  effective 
date  is  hereby  waived. 

This  action  is  required  by  50  CFR 
679.21  and  is  exempt  from  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  October  15, 1999. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  99-27382  Filed  10-15-99;  3:23  pm] 
BtUJNG  CODE  3S10-a2-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Dockst  No.  990304063-9063-01 ;  U>. 
101599E] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alasita;  Pacific  Cod  Fishery 
by  Vessels  Using  Trawl  Gear  in  Bering 
Sea  and  Aleutian  Islands  Management 
Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  directed 
fishing  for  Pacific  cod  by  vessels  using 
trawl  gear  in  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  1999  halibut 
bycatch  mortality  allowance  specified 
for  the  trawl  Pacific  cod  fishery 
category. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  October  18,  1999,  until 
2400  hrs,  A.l.t.,  December  31,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  according  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP)  prepared  by  the 
North  Pacific  Fishery  Management 
Coioncil  under  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Regulations  governing  fishing  by  U.S. 
vessels  in  accordance  with  the  FMP 
appear  at  Subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  Final  1999  Harvest  Specifications 
of  Groundfish  (64  FR  12103,  March  11. 
1999)  established  the  halibut  bycatch 
mortality  allowance  specified  for  the 
BSAI  trawl  Pacific  cod  fishery,  which  is 
defined  at  §  679.21(e)(3)(iv)(E),  as  1,473 
metric  tons. 

In  accordance  with  §  679.21(e)(7)(v), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  1999  halibut 
bycatch  mortality  allowance  specified 
for  the  trawl  Pacific  cod  fishery  in  the 
BSAI  has  been  caught.  Consequently, 
the  Regional  Administrator  is  closing 
directed  fishing  for  Pacific  cod  by 
vessels  using  trawl  gear  in  the  BSAI. 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 
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This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
exceeding  the  1999  halibut  bycatch 
mortality  allowance  specified  for  the 
trawl  Pacific  cod  fishery  category. 
Providing  prior  notice  and  an 
opportunity  for  public  comment  on  this 
action  is  impracticable  and  contrary  to 
the  public  interest.  The  fleet  will  soon 
take  the  allowance.  Further  delay  would 
only  result  in  the  1999  halibut  bycatch 
mortality  allowance  for  the  trawl  Pacific 
cod  fishery  category  being  exceeded. 
NMFS  finds  for  good  cause  that  the 
implementation  of  this  action  cannot  be 
delayed  for  30  days.  Accordingly,  under 
U.S.C.  553(d),  a  delay  in  the  effective 
date  is  hereby  waived. 

aassificatioii 

This  action  is  required  by  50  CFR 
679.21  and  is  exempt  from  review  under 
E.0. 12866^ 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  October  15, 1999. 
Bruce  C.  Morehead, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-27381  Filed  10-15-99;  3:22  pm) 
BMJJNG  CODE  36ia-22-f 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Adminiatration 

50  CFR  Part  679 

[Docket  No.  990304063-9063-01 ;  i.D. 
101S98C] 

Flahariaa  of  ttia  Exciuahre  Economic 
Zona  Off  Alaaka;  Yallowfln  Sole  by 
Vaaaela  Uaing  Trawl  Gear  in  the  Bering 
Saa  and  Aleutian  lalanda 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Closure. 

summary:  NMFS  is  closing  directed 
fishing  for  yellowfin  sole  by  vessels 
using  trawl  gear  in  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  1999  halibut 
bycatch  mortality  allowance  specified 
for  the  trawl  yellowfin  sole  fishery 
category. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  October  15, 1999,  until 
2400  hrs,  A.l.t.,  December  31, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 


SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  according  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP)  prepared  by  the 
North  Pacific  Fishery  Management 
Council  imder  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Regulations  governing  fishing  by  U.S. 
vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  Final  1999  Harvest  Specifications 
of  Groundfish  established  the  halibut 
bycatch  mortality  allowance  specified 
for  the  BSAI  trawl  yellowfin  sole 
fishery,  which  is  defined  at 
§679.21(e)(3)(iv)(B)(l),  as  955  metric 
tons  (64  FR  12103,  March  11, 1999). 

hi  accordance  with  §  679.21(e)(7)(v), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  1999  halibut 
bycatch  mortality  allowance  specified 
for  the  trawl  yellowfin  sole  fishery  in 
the  BSAI  has  been  caught. 
Consequently,  the  Regional 
Administrator  is  closing  directed  fishing 
for  yellowfin  sole  by  vessels  using  trawl 
gear  in  the  BSAI. 

Maximum  retainable  bycatch  amoimts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
exceeding  the  1999  halibut  bycatch 
mortality  allowance  specified  for  the 
trawl  yellowfin  sole  fishery  category.  A 
delay  in  the  effective  date  is 
impracticable  and  contrary  to  the  public 
interest.  The  fleet  will  soon  take  the 
allowance.  Further  delay  woidd  only 
result  in  the  1999  halibut  bycatch 
mortality  allowance  for  the  trawl 
yellowfin  sole  fishery  category  being 
exceeded.  NMFS  finds  for  good  cause 
that  the  implementation  of  this  action 
can  not  be  delayed  for  30  days. 
Accordingly,  under  5  U.S.C.  553(d),  a 
delay  in  the  effective  date  is  hereby 
waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  frt)m  review  under  E.O. 
12866. 

Autliority:  16  U.S.C.  1801  et  seq. 
Dated:  October  15, 1999 
Bruce  C.  Moreliead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  99-27380  Filed  10-15-99;  3:22  pml 

MLUNG  CODE  3610-22-f 


DEPARTMENT  OF  COMMERCE 
National  Oceanic  and  Atmoapheric 

Administration 

50  CFR  Part  679 

[DockM  No.  990304063-9063-01 ;  1.0. 
101299E] 

Haherlea  of  the  Excluaive  Economic 
Zone  Off  Aiaaica;  Reallocation  of 
Poliocii 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Reallocation. 

summary:  NMFS  is  reallocating 
projected  imused  amounts  of  Bering  Sea 
subarea  (BS)  pollock  bom  the  incidental 
catch  account  to  the  directed  fisheries. 
This  action  is  necessary  to  allow  the 
1999  total  allowable  catch  (TAG)  of 
pollock  to  be  harvested. 
DATES:  Effective  October  15, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI)  exclusive 
economic  zone  according  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP)  prepared  by  the 
North  Pacific  Fishery  Management 
Council  imder  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Regulations  governing  fishing  by  U.S. 
vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

In  accordance  with  section  206(b)  of 
the  American  Fisheries  Act  (AFA), 
NMFS  specified  a  pollock  incidental 
catch  allowance  equal  to  6  percent  of 
the  pollock  total  allowable  catch  after 
subtraction  of  the  10  percent 
Community  Development  Quota  reserve 
in  the  Final  1999  Harvest  Specifications 
for  Groundfish  for  the  BSAI  (64  FR 
12103.  March  11, 1999). 

As  of  October  2. 1999,  the 
Administrator,  Alaska  Region,  NMFS 
(Regional  Administrator),  has 
determined  that  approximately  5,000 
metric  tons  (mt)  of  pollock  remain  in  the 
incidental  catch  account.  Based  on 
projected  harvest  rates  of  other 
groundfish  species  and  the  expected 
bycatch  of  pollock  in  those  fisheries,  the 
Regional  Administrator  has  determined 
that  2,000  mt  of  pollock  specified  to  the 
incidental  catch  account  will  not  be 
necessary  as  incidental  catch.  Therefore, 
NMFS  is  apportioning  the  projected 
\mused  amoimt,  2,000  mt,  of  pollock 
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from  the  incidental  catch  account  to  the 
directed  Hshing  allowances  established 
at  section  206(b).  This  transfer  will 
increase  the  allocation  to  catcher  vessels 
harvesting  pollock  for  processing  by  the 
inshore  component  by  1,000  mt,  to 
catcher/processors  and  catcher  vessels 
harvesting  pollock  for  processing  by 
catcher  processors  in  the  offshore 
coriiponent  by  800  mt,  and  to  catcher 
vessels  harvesting  pollock  for 
processing  by  motherships  in  the 
offshore  component  by  200  mt.  Pursuant 
to  section  210(c)  of  the  AFA,  no  less 
than  8.5  percent  of  the  800  mt  allocated 
to  catcher  processors  in  the  offshore 
component,  68  mt,  will  be  available  for 
harvest  only  by  eligible  catcher  vessels 
delivering  to  listed  catcher  processors. 

Regulations  in  the  emergency  interim 
rule  establishing  Steller  sea  lion 
protection  measures  for  the  pollock 
fisheries  off  Alaska  allow  for  catch  to 
occur  vdthin  a  season  so  that  pollock 
removals  from  all  sectors  do  not  exceed 
30  percent  of  the  annual  TAG  (64  FR 
3437,  January  22, 1999).  See 
§679.20{a)(5)(i)(C).  Thirty  percent  of  the 
annual  pollock  TAG  is  equal  to  297,600 
mt.  With  this  apportionment  the  G 
season  catch  for  the  tbree  combined 
directed  fisheries  and  the  CDQ  fishery 
will  be  265,000  mt  thereby  not  violating 
the  30  percent  restriction. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  in  order  to 
allow  full  utilization  of  the  pollock 
TAG.  A  delay  in  the  effective  date  is 
impracticable  and  contrary  to  the  public 
interest.  Fiuther  delay  would  only 
disrupt  the  AFA  and  FMP's  objective  of 
providing  pollock  for  harvest  in  directed 
fisheries.  NMFS  finds  for  good  cause 
that  the  implementation  of  this  action 
cannot  be  delayed  for  30  days. 
Accordingly,  under  5  U.S.C.  553(d),  a 
delay  in  the  effective  date  is  hereby 
waived. 

This  action  is  taken  imder  50  GFR 
679.20,  and  is  exempt  from  0MB  review 
under  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 


Dated:  October  14, 1999. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-27379  Filed  10-15-99;  3:24  pm] 
BILUNG  CODE  3S10-22-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  990304063-9063-01 ;  I.D. 
101599F] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaslta;  Pacific  Cod  by 
Vessels  Using  Hoolc-and-iine  and  Pot 
Gear  in  the  Bering  Sea  and  Aleutian 
Islands 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Gommerce. 

ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  directed 
fishing  for  Pacific  cod  by  vessels  using 
hook-and-line  and  pot  gear  in  the  Bering 
Sea  and  Aleutian  Islands  management 
area  (BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  1999  total 
allowable  catch  (TAG)  of  Pacific  cod 
allocated  for  vessels  using  hook-and- 
line  and  pot  gear  in  this  area. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  October  19, 1999,  until 
2400  hrs,  A.l.t.,  December  31,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  according  to  the  Fishery 
Management  Plan  for  the  Groimdfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP)  prepared  by  the 
North  Pacific  Fishery  Management 
Gouncil  imder  authority  of  the 
Magnuson-Stevens  Fishery 
Gonservation  and  Management  Act. 
Regulations  governing  fishing  by  U.S. 
vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  GFR  part  600 
and  50  GFR  part  679. 

The  Final  1999  Harvest  Specifications 
of  Groundfish  for  the  BSAI  (64  FR 
12103,  March  11, 1999),  and  subsequent 


reallocation  (64  FR  52472,  September 
29,  1999)  established  the  1999  TAG  of 
Pacific  cod  allocated  to  vessels  using 
hook-and-line  and  pot  gear  in  the  BSAI 
as  91,300  metric  tons  (mt).  See 
§679.20(c)(3)(iii)and 
§679.20(a)(7)(i)(A). 

In  accordance  with  §679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  1999  TAG  of  Pacific 
cod  allocated  to  vessels  using  hook-and- 
line  and  pot  gear  in  the  BSAI  will  be 
reached.  Therefore,  the  Regional 
Administrator  is  establishing  a  directed 
fishing  allowance  of  91,200  mt,  and  is 
setting  aside  the  remaining  100  mt  as 
bycatch  to  support  other  anticipated 
groundfish  fisheries.  In  accordance  with 
§679.20(d)(l)(iii).  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  closing  directed 
fishing  for  Pacific  cod  for  vessels  using 
hook-and-line  and  pot  gear  in  the  BSAI. 

Maximum  retainable  bycatch  amoimts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  in  order  to 
prevent  overharvesting  the  1999  TAG  of 
Pacific  cod  allocated  to  vessels  using 
hook-and-line  and  pot  gear  in  the  BSAI. 
A  delay  in  the  effective  date  is 
impracticable  and  contrary  to  the  public 
interest.  The  Pacific  cod  directed  fishing 
allowance  established  for  vessels  using 
hook-and-line  and  pot  gear  will  soon  be 
reached.  Further  delay  would  only 
result  in  overharvest.  NMFS  finds  for 
good  cause  that  the  implementation  of 
this  action  can  not  be  delayed  for  30 
days.  Accordingly,  imder  5  U.S.C. 
553(d),  a  delay  in  the  effective  date  is 
hereby  waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Autliority:  16  U.S.C.  1801  et  seq. 
Dated:  OctoberlS,  1999. 
Bruce  C.  Morehead. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
IFR  Doc.  99-27378  Filed  10-15-99;  3:23  pml 
BILUNG  CODE  3S10-22-f 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  Is  to  give  interested 
persons  an  opportunity  to  participate  in  ttie 
mle  making  prior  to  the  adoption  ^f  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 


lOCFRPartSO 


[DodMt  No.  PmiMO-61] 

NuclMT  Energy  Institute;  Withdrawal  of 
Petition  for  Rulemaking 

agency:  Nuclear  Regulatory 
(Commission. 

ACTION:  Withdrawal  of  petition  for 
rulemaking. 

SUHMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  determined  that 
a  petition  for  rulemaking  submitted  by 
the  Nuclear  Energy  Institute  (NEI) 
(PRM-50-61),  in  which  the  petitioner 
requested  that  the  NRC  amend  its  fire 
protection  regulations,  has  effectively 
been  withdrawn  by  NEI.  In  subsequent 
correspondence  with  the  NRC,  the 
petitioner  expressed  a  change  of 
position  that  obviated  the  need  for  a 
proposed  rulemaking  requested  by  the 
petition.  Specifically,  the  petitioner 
requested  that  the  ^^RC  cancel  the 
proposed  fire  protection  rulemaking 
instead  of  deferring  it.  As  an  alternative 
to  the  rulemaking  requested  in  the 
petition,  the  NRC,  in  cooperation  with 
the  National  Fire  Protection  Association 
(NFPA)  and  stakeholders,  is  pursuing 
the  development  of  a  risk-informed, 
performance-based  consensus  standard 
for  fire  protection  at  nuclear  power 
plants.  If  the  consensus  standard  is 
successfully  developed,  the  NRC  may 
adopt  it  in  a  future  rulemaking  as  an 
alternative  method  of  meeting  the  NRC 
fire  protection  requirements. 
Accordingly,  the  NRC  is  not  taking  any 
further  action  on  the  petition  since  it 
has,  in  effect,  been  withdrawn  by  the 
petitioner. 

ADOflESSES:  Copies  of  the  petition  for 
rulemaking,  the  public  comments 
received,  and  the  NRC's  letter  to  the 
petitioner  are  available  for  public 
inspection  in  the  NRC  Public  Document 
Room.  2120  L  Street  NW.  (Lower  Level), 


Washington,  DC  20012-7082,  telephone: 
(202) 634-3273. 

FOR  FURmER  INFORMATION  CONTACT: 
Daniele  Oudinot,  Division  of  Systems 
Safety  and  Analysis,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001, Telephone:  (301)  415- 
3731,  e-mail  dho@nrc.gov. 
SUPPLEMENTARY  INFORMATION:  On  June  6, 
1995  (60  FR  29784),  the  NRC  published 
a  notice  of  receipt  of  a  petition  for 
rulemaking  filed  by  NEI.  The  petitioner 
requested  that  the  NRC  revise  10  CFR 
50.48  and  add  an  Appendix  S  to  10  CFR 
part  50.  In  a  letter  dated  February  2, 
1995,  to  John  C.  Hoyle,  then-Acting 
Secretary  of  the  NRC,  William  H.  Rasin. 
then-president  of  NEI,  submitted  a 
Petition  for  Rulemaking  (PRM-5&-61). 
In  the  petition,  NEI  requested  that  the 
NRC  amend  10  CFR  50.48  and  add  an 
Appendix  S  to  10  CFR  part  50  providing 
for  an  alternative  to  the  current 
regulation  in  Appendix  R  to  10  CFR  part 
50,  "Fire  Protection  Program  for  Nuclear 
Power  Facilities  Operating  Prior  to 
January  1, 1979."  In  its  petition,  NEI 
stated  that  the  rulemaking  would  make 
the  fire  protection  regulations  less 
prescriptive  and  more  performance 
oriented  and  risk  based. 

In  a  letter  dated  December  11, 1997, 
from  Ralph  Beedle,  Senior  Vice 
President  and  Chief  Nuclear  Officer, 
NEI,  to  L.  Joseph  Callan,  formerly  NRC 
Executive  Director  for  Operations,  Mr. 
Beedle  presented  the  results  of  a  survey 
of  all  chief  nuclear  officers  of  operating 
reactors  concerning  the  fire  protection 
rulemaking.  As  expressed  in  that 
survey,  industry's  position  was  that  a 
new  fire  protection  rule  was  neither 
desired  nor  considered  necessary  to 
ensiu«  or  improve  safety.  In  his  letter, 
Mr.  Beedle  acknowledged  that  this 
represented,  on  the  part  of  the  industry, 
a  change  of  position  from  that 
previously  communicated  in  NEI's 
petition  for  rulemaking  of  February  2, 
1995. 

On  March  26, 1998,  the  NRC  staff 
submitted  SECY-98-058,  "Development 
of  a  Risk-Informed,  Performance-Based 
Regulation  for  Fire  Protection  at  Nuclear 
Power  Plants,"  to  the  Commission.  In 
SECY-98-058,  the  staff  recommended 
that  the  fire  protection  rulemaking  be 
deferred  and  that  the  NRC,  in 
cooperation  with  the  NFPA  and  the 
stakeholders,  develop  a  performance- 


based  and  risk-informed  consensus 
standard  for  fire  protection  for  nuclear 
power  plants.  The  NRC  staff  proposed 
that  if  the  standard  were  successfully 
developed,  the  NRC  could  adopt  it  in  a 
future  rulemaking  as  an  alternate  way  of 
meeting  NRC  fire  protection 
requirements  specified  in  10  CFR  50.48 
and  Appendix  R  to  10  CFR  part  50.  The 
Commission  approved  the  NRC  staff's 
proposal  in  a  staff  requirements 
memorandxmi  on  SECY-99-058  dated 
Jime  30, 1998. 

NEI  reiterated  its  approval  and 
support  for  the  development  of  the 
NFPA  standard  instead  of  the  proposed 
Appendix  S  in  a  letter  t)f  May  5, 1998, 
from  Mr.  Beedle  to  the  former  NRC 
Chairman  Shirley  Jackson.  In  that  letter, 
Mr.  Beedle  stated:  "The  industry  sees  no 
safety  benefit  in  replacing  10  CFR  50.48 
and  Appendix  R  with  a  new  fire 
protection  rule*  *  *.  It  is  essential  that 
the  industry  participate  extensively  in 
the  development  and  review  of  any 
guidance  to  ensure  that  licensees  and 
NRC  staff  have  a  common 
understanding*  *  *.  The  NRC  staff 
should  continue  to  support,  as  does 
industry,  the  National  Fire  Protection 
Association  (NFPA)  process  to  develop 
NFPA  805*  *  *.  The  fire  protection 
rulemaking  should  be  canceled  rather 
than  deferred." 

The  NRC  sent  a  letter  to  the  petitioner 
on  August  20, 1999,  stating  that,  on  the 
basis  of  NEI's  letters  of  December  11, 
1997,  and  May  5, 1998,  the  NRC 
concluded  that  NEI  has,  in  effect, 
Mrithdrawn  its  petition  for  rulemaking 
regarding  nuclear  power  plant  fire 
protection.  The  NRC  also  stated  that, 
unless  NEI  disagreed  with  this 
conclusion  and  responded  in  writing 
within  14  days  of  the  August  20, 1999, 
letter,  the  NRC  would  publish  a  notice 
of  withdrawal  of  the  petition  in  the 
Federal  Register.  NEI  did  not  respond  to 
NRC's  August  20, 1999  letter.  Therefore, 
NRC  deems  the  NEI  petition  of  February 
2, 1995  (PRM-50-61)  to  be  withdrawn. 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  October,  1999. 

For  the  Nuclear  Regulatory  Commission. 
Annette  Vietti-Cook, 
Secretary  of  the  Commission. 
[FR  Doc.  99-27360  Filed  10-19-99;  8:45  am] 
BHJJNQ  COOE  7SaO-01-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  P^rt  180 
IOPP-300913A;  FRL-6385-4] 
RIN  2070-AB78 

Cyromazine;  Pesticide  Tolerance 
Correction 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  correction. 
SUMMARY:  EPA  issued  a  proposed  rule  in 
the  Federal  Register  of  September  15, 
1999  proposing  tolerances  for 
cjrromazine.  This  document  is  being 
issued  to  correct  the  entries  for  onion, 
dry  biUb,  and  onion,  green. 
DATES:  Comments,  identified  by  docket 
control  number  OPP-300913A,  must  be 
received  on  or  before  November  15, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Linda  DeLuise,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
.  number,  and  e-mail  address:  Rm.  202, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA,  703-305-5428;  e- 
mail:  deluise.linda@epa.gov. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  U.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensiu«  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-300913A  in  the 
subject  line  on  the  first  page  of  your 
response. 
SUPPLEMENTARY  INFORMATION: 

L  Does  this  Action  Apply  to  MeT 

The  Agency  included  a  list  of  those 
who  may  be  potentially  affected  in  the 
proposed  rule  (64  FR  50043,  September 
15, 1999.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT."     . 

n.  How  Can  I  Get  Additional 
Information  or  Copies  of  this  or  Other 
Support  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  docxunent,  and 
certain  other  related  dociunents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  dociunent  under 
the  "Federal  Register-  -Environmental 


Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  control  number 
OPP-300913A.  The  official  record 
consists  of  the  dociunents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  dociunents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119.  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

m.  What  Does  this  Technical 
Correction  Do? 

Proposed  tolerances  for  cyromazine 
on  various  commodities  were  published 
in  the  Federal  Register  on  September 
15, 1999  {64  FR  50043)  (FRI^-6098-7). 
This  technical  correction  corrects  the 
proposed  tolerance  levels  for 
cyromazine  on  onion,  dry  bulb,  and 
onion,  green  which  were  incorrecdy 
shown  in  the  codified  text  of  40  CFR 
180.414. 

IV.  Do  Any  of  the  Regulatory 
Assessment  Requirements  Apply  to  this 
Action? 

This  action  proposes  to  establish 
tolerances  under  FFDCA  section  408(e). 
The  Office  of  Management  and  Budget 
(OMB)  has  exempted  these  types  of 
actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  In  addition  this 
proposed  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq., 
or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  under  Title  11  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-4).  Nor  does  it  require  any 
prior  consultation  as  specficed  by 
Executive  Order  12875,  entitled 
Enhancing  the  Intergovernmental 
Pprtnership  (58  FR  58093,  October  28, 


1993),  or  special  considerations  as 
required  by  Executive  Order  12898, 
entitled  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23.  1997). 
In  addition,  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).  the 
Agency  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4,  1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  Protection. 
Dated:  October  5. 1999. 

James  Jones, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  FR  Doc  99-24047 
published  in  the  Federal  Register  of 
September  15, 1999  (64  FR  50043) 
amending  40  CFR  part  180  is  corrected 
as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346a.  371. 

2.  In  §  180.414,  the  table  to  paragraph 
(a),  the  entries  for  onion,  dry  bulb;  and 
onion,  green  are  corrected  to  read  as 
follows: 


f  180.414 
residuM. 

(a)*     ' 


Cyromazine;  tolerances  for 


Commodity 


Onion,  dry  bulb 
Onion,  green  ... 


Parts 
per 
mil- 
lion 


0.1 
2.0 


[FR  Doc.  99-27146  Filed  10-19-99;  8:45  am) 
BILUNQ  CODE  SSaO-SO-F 


56478  Federal  Register /Vol.  64,  No.  202  /  Wednesday.  October  20,  1999 /Proposed  Rules 


DEPARTMENT  OF  TRANSPORTATION      Electronic  Access 


Office  of  ttM  Secretary 

49  CFR  Chapter  III 

(FHWA  Docket  No.  FHWA-9e-3656] 

RiN2125-AE40 

Public  Meetings  To  Discuss 
Responsibilities  for  ttte  Inspection, 
Repair,  and  Maintenance  of  Intermodal 
Container  CImssIs  and  Trailers 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice  of  public  listening 
sessions. 

SUMMARY:  The  Office  of  the  Secretary  is 
announcing  a  series  of  public  meetings 
for  motor  carriers,  businesses  that  offer 
intermodal  container  chassis  and 
trailers  for  transportation,  and  interested 
parties  to  discuss  current  inspection, 
repair,  and  maintenance  practices  in  the 
intermodal  transportation  industry  for 
ensuring  that  chassis  and  trailers  are  in 
safe  and  proper  operating  condition  at 
all  times.  Representatives  from  the 
Federal  Highway  Administration, 
Federal  Railroad  Administration  (FRA). 
Maritime  Administration  (MARAD),  and 
the  Office  of  the  Secretary  of 
Transportation  (OST)  wiU  participate  in 
the  listening  sessions  which  are 
intended  to  help  the  EKDT  broaden  its 
knowledge  of  the  safety  implications  of 
industry  practices  where  terminal 
operators  or  other  parties  tender 
intermodal  equipment  (container^ 
chassis  and  trailers)  to  motor  carriers. 
All  oral  comments  will  be  transcribed 
and  placed  in  the  public  docket 
identified  at  the  beginning  of  this 
notice. 
DATES: 
November  2, 1999,  in  Seattle, 

Washington 
November  9, 1999,  in  Des  Plaines 

(Chicago),  Illinois 
November  15, 1999,  in  Jamaica  (New 

York  City),  New  York 
AOORESSES:  See  the  SUPPLEMENTARY 
INFORMATION  section  for  addresses  of  the 
public  meetings. 

FOR  FURTHER  SIFORMATION  CONTACT:  Mr. 
Richard  H.  Singer,  Office  of  Motor 
Carrier  Research  and  Standards,  HMCS- 
10,  (202)  366-4009,  U.S.  Department  of 
Transportation;  or  Mr.  Charles  E. 
Medalen,  Office  of  the  Chief  Coimsel, 
HCC-20,  (202)  366-1354.  Federal 
Highway  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
[TDD  number  for  the  hearing  impaired: 
1-80O-699-7828]  Office  hours  are  from 
7:45  a.m.  to  4:15  p.m.,  e.t,  Monday 
through  Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 


Internet  users  can  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PL-401.  by  using  the 
universal  resource  locator  (URL):  http:/ 
/dms.dot.gov.  It  is  available  24  hours 
each  day,  365  days  each  year.  When 
using  the  dociunent  management  system 
(dms)  website,  please  enter  docket 
number  3656  to  search  for  comments  on 
this  rulemaking.  Please  follow  the 
instructions  oidine  for  more  information 
and  help. 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Federal  Register's  home  page 
at  http://www.nara.gov/fedreg  and  the 
Government  Printing  Office's  database 
at  http://www.access.gpo.gov/nara. 

Background 

The  American  Trucking  Associations, 
Inc.  and  the  ATA  Intermodal 
Conference  (the  petitioners)  filed  a 
petition  for  rulemaking  on  March  17, 
1997,  to  amend  49  CFR  parts  390  and 
396  of  the  Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs).  The  petitioners 
asked  the  FHWA  to  require  parties  that 
tender  intermodal  equipment  to  motor 
carriers  to  ensure  the  "roadworthiness" 
of  that  equipment.  The  petitioners 
argued  that  poor  maintenance  of 
intermodal  equipment  is  a  serious  safety 
problem  and  contend  that  motor  carriers 
have  limited  opportimity  to  maintain 
this  equipment  and  other  parties  that  do 
have  the  opportunity  often  fail  to  do  so. 
The  FHWA  was  requested  to  revise  the 
FMCSRs  to  make  the  owner  or  operator 
of  such  equipment  responsible  for  the 
roadworthiness  of  the  vehicles  it  tenders 
to  motor  carriers. 

On  February  17, 1999,  the  FHWA 
published  an  ANPRM  (64  FR  7849) 
seeking  information  on  the  extent  of  the 
concerns  identified  by  the  petitioners, 
and  public  comments  on  the  solution 
proposed  by  the  petitioners,  i.e.,  to 
mandate  joint  responsibility  between 
the  equipment  provider  and  the  motor 
carrier  for  maintaining  this  type  of 
intermodal  equipment.  The  closing  date 
for  comments  was  April  19, 1999. 

On  April  2, 1999,  the  FHWA  received 
a  request  from  the  petitioners  to  extend 
the  comment  period  to  allow  them  to 
collect  and  analyze  certain  data  needed 
to  respond  to  questions  in  the  ANPRM. 
The  petitioners  indicated  that  they  had 
been  trying  to  develop  current  and 
accurate  information  to  respond  to  the 
14  specific  questions  the  FHWA  asked 
in  the  ANPRM. 


On  May  5, 1999  (64  FR  24128),  the 
FHWA  granted  the  petitioners'  request 
and  extended  the  docket  comment 
period  to  August  30, 1999,  because  of 
the  difficulty  the  petitioners  and  others 
were  experiencing  in  gathering  and 
analyzing  roadside  inspection  and 
maintenance  data  necessary  to  provide 
meaningful  responses  to  questions  in 
the  ANPRM.  To  augment  the 
information  received  in  response  to  the 
ANPRM  questions,  the  docket  for  this 
rulemaking  will  accept  additional 
conunents,  proceedings  transcripts,  and 
information  generated  as  a  result  of  the 
listening  sessions. 

Purpose  of  the  Public  Meetings 

The  Department  of  Transportation 
must  ensure  that  it  has  considered  all 
the  pertinent  issues  that  could  affect  any 
potential  rulemaking  changes.  The 
Department  has  received  numerous 
comments  in  response  to  its  advance 
notice  of  proposed  rulemaking  but 
believes  additional  information  could  be 
obtained  through  public  meetings. 

The  public  meetings  will  be 
structured  as  "listening  sessions"  to 
emphasize  interactive  discussion  among 
the  participants.  Representatives  from 
the  Office  of  the  Secretary  of 
Transportation,  FHWA,  FRA.  and 
MARAD  will  attend  the  listening 
sessions  to  participate  in  a  dialogue 
with  the  public  on  the  issues  associated 
with  a  potential  rulemaking  on  the 
roadabUity  of  intermodal  equipment. 

Copies  of  the  February  17  ANPRM 
that  include  the  Department's  14 
questions  on  intermodal  equipment 
readability  will  be  made  available  to 
participants  at  each  of  the  listening 
sessions.  Participants  also  will  be  given 
the  opportimity  to  submit  questions  that 
they  woidd  like  to  hear  discussed  by 
others  in  attendance  at  the  listening 
session.  It  shoiUd  be  noted  that  these 
listening  sessions  are  not  public 
hearings,  and  participants  are 
discouraged  from  simply  reading 
prepared  statements. 

Participants  who  wish  to  submit 
written  comments  or  statements  should 
submit  the  information  to  the  public 
docket  identified  at  the  beginning  of  this 
notice.  Conunents  should  be  mailed  to: 
Docket  Clerk,  U.S.  DOT  Dockets,  Room 
PL-401, 400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  AU 
comments  received  will  be  available  for 
examination  at  the  preceding  address 
between  10  a.m.  and  5  p.m.,  e.t., 
Monday  through  Friday,  except  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard.  Comments  made  during  the 
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meeting  will  be  transcribed  to  preserve 
an  accurate  record  of  the  discussion. 

Meeting  Information 

November  2,  1999— Seattle,  Washington 

The  Seattle  listening  session  will  be 
held  at  the  U.S.  Coast  Guard  Integrated 
Support  Command  Seattle  located  at 
1519  Alaskan  Way  South,  Seattle, 
Washington  98134.  The  listening 
session  facility  is  located  in  the  Healy 
Training  Room  in  Building  7  of  the  Pier 
36  Complex.  The  listening  session  is 
scheduled  to  run  from  9:00am  until 
12:00  noon;  following  a  break  for  limch, 
the  afternoon  portion  will  reconvene  at 
1:30pm  and  conclude  at  4:30pm. 

Since  access  to  the  Coast  Guard  base 
is  controlled  for  security,  all  visitors 
must  show  government-issued  photo 
identification  (e.g.,  driver's  license, 
local/State/Federal  agency 
identification,  etc.)  and  sign-in  with  the 
security  officer  located  at  the  entrance 
to  the  base.  There  is  no  parking 
available  on-site,  and  visitors  should 
look  for  parking  spaces  along  Alaskan 
Way  and  under  the  Highway  99  viaduct. 

November  9,  1 999 — Des  Plaines,  Illinois 

The  Chicago  listening  session  will  be 
held  at  the  Federal  Aviation 
Administration  (FAA)  Great  Lakes 
Region  Headquarters  at  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018.  The 
listening  session  facility  is  located  in 
the  Michigan  Conference  Room  of  the 
New  Conference  Center  in  the  O'Hare 
Lake  Office  Center.  The  listening 
session  is  scheduled  to  run  from  9:00 
am  imtil  12:00  noon;  following  a  break 
for  limch,  the  afternoon  portion  will 
reconvene  at  1:30pm  and  conclude  at 
4:30pm. 

Since  access  to  the  FAA  facility  is 
controlled  for  secm-ity,  all  visitors  must 
show  government-issued  photo 
identification  (e.g.,  driver's  license, 
local/State/Federal  agency 
identification,  etc.),  sign-in  with  the 
security  officer  located  at  the  entrance 
to  the  building,  and  wear  a  visitor's 
badge  at  all  times  while  in  the  facility. 
There  is  parking  available  on-site. 

November  15,  1999— Jamaica,  New  York 

The  New  York  City  listening  session 
will  be  held  at  the  Federal  Aviation 
Administration  Eastern  Region 
Headquarters  at  JFK  Intemationad 
Airport  in  Jamaica,  New  York  11430. 
The  listening  session  facility  is  located 
in  Room  223  of  Building  111,  directly 
off  the  Van  Wyck  Expressway.  The 
listening  session  is  scheduled  to  run 
bom  9:00am  until  12:00  noon;  following 
a  break  for  limch,  the  afternoon  portion 
will  reconvene  at  1:30pm  and  conclude 
at  4:30  pm. 


Since  access  to  the  FAA  facility  is 
controlled  for  security,  all  visitors  must 
show  government-issued  photo 
identification  (e.g.,  driver's  license, 
local/State/Federal  agency 
identification,  etc.),  sign-in  with  the 
security  officer  located  at  the  entrance 
to  the  building,  and  wear  a  visitor's 
badge  at  all  times  while  in  the  facility. 
As  parking  at  Building^lll  is  limited, 
public  transportation  is  recommended. 
The  Green  Bus  Line  "QlO"  bus  stops 
directly  in  front  of,  and  behind,  the 
building.  Connections  to  the  "QlO"  can 
be  made  from  the  New  York  City  "A", 
"E",  and  "F"  subway  lines. 

Authority:  49  U.S.C.  504,  31133,  31136, 
and  31502;  arid  49  CFR  1.48. 

Issued  on  October  13, 1999  at  Washington. 
DC. 

William  M.  Wood, 

Senior  Transportation  Specialist,  Department 
of  Transportation. 
[FR  Doc.  99-27239  Filed  10-19-99;  8:45  am] 

BILLING  CODE  4910-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 
P.O.101399A] 

Pelagics  Fisheries  of  the  Western 
Pacific  Region 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Conunerce. 

ACTION:  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  (EIS); 
Notice  of  Intent  to  prepare  an 
Environmental  Assessment  (EA); 
scoping  meetings;  request  for  comments. 

summary:  On  October  6, 1999,  NMFS 
announced  its  intent  to  prepare  an  EIS 
on  Federal  management  of  the  fishery 
for  pelagic  species  in  the  exclusive' 
economic  zone  (EEZ)  waters  of  the 
Western  Pacific  Region.  The  scope  of 
the  EIS  analysis  will  include  all 
activities  related  to  the  conduct  of  the 
fishery  authorized  and  managed  imder 
the  Fishery  Management  Plan  for  the 
Pelagic  Fisheries  of  the  Western  Pacffic 
Region  (FMP)  and  all  amendments 
thereto.  Additionally,  NMFS  announced 
its  intention  to  prepare  an  EA  on  the 
fishery  for  pelagic  species  in  the  EEZ 
waters  of  the  Western  Pacific  Region. 
The  scope  of  the  analysis  of  the  EA  will 
include  all  activities  related  to  the 
conduct  of  the  fishery  for  the  2-year 
period  NMFS  anticipates  is  necessary  to 


prepare  the  EIS.  Both  the  EIS  and  EA 
will  examine  the  impacts  of  pelagics 
harvest  on,  among  other  things,  sea 
turtles  and  seabirds. 

NMFS  will  hold  concurrent  scoping 
meetings  to  provide  for  public  input 
into  the  range  of  actions,  alternatives, 
and  impacts  that  the  EIS  and  EA  should 
consider.  Scoping  for  the  EIS  and  EA 
commenced  with  publication  of  the 
document  published  on  October  6, 
1999.  In  addition  to  holding  the  scoping 
meetings,  NMFS  is  accepting  written 
comments  on  the  range  of  actions, 
alternatives,  and  impacts  it  should  be 
considering  for  this  EIS,  as  well  as 
comments  on  the  scope  of  the  EA. 
DATES:  Written  comments  will  be 
accepted  through  December  6, 1999.  See 
ADDRESSES  for  location  to  mail  written 
comments.  See  SUPPLEMENTARY 
INFORMATION  for  meeting  times  and 
special  accommodations. 
ADDRESSES:  Written  conunents  and 
requests  to  be  included  on  a  mailing  list 
of  persons  interested  in  the  EIS  should 
be  sent  to  Marilyn  Luipold,  Pacific 
Islands  Area  Office,  NMFS,  1601 
Kapiolani  Blvd.,  Suite  1110.  Honolulu, 
HI  96814-4700. 

See  SUPPLEMENTARY 
INFORMATION  for  meeting  locations 
and  special  accommodations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Luipold,  808-973-2937  or  2935 
ejitension  204. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act.  the 
United  States  has  exclusive  fishery 
management  authority  over  all  living 
marine  resources  within  the  EEZ 
between  the  seaward  boundary  of  each 
state  or  U.S.  island  possession  seaward 
to  200  nautical  miles  frtim  the  baseline 
used  to  measure  the  territorial  sea.  The 
management  of  these  marine  resources 
is  vested  in  the  Secretary  of  Commerce 
and  in  eight  regional  fishery 
management  councils.  The  Western 
Pacific  Fishery  Management  Coimcil 
(Council)  has  the  responsibility  to 
prepare  FMPs  for  the  marine  resources 
that  require  conservation  and 
mainagement  in  the  Western  Pacific 
Region.  The  National  Environmental 
Policy  Act  (NEPA)  requires  preparation 
of  EISs  for  major  Federal  actions 
significantly  impacting  the  quality  of 
the  human  environment 
(40  CFR  1502.9(a)). 

The  FMP  was  developed  by  the 
Council,  and  regulations  implementing 
management  measures  were  published 
on  February  17,  1987  (52  FR  5983).  An 
EA  was  prepared  for  the  action 
implementing  the  FMP.  The  FMP  has 
been  amended  seven  times,  and  NEPA 
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environmental  documents 
(environmental  assessments,  categorical 
exclusions,  findings  of  no  significant 
impact,  and  an  EIS)  have  been  prepared 
for  each  FMP  and  regulatory 
amendment.  However,  many  of  these 
earlier  dociunents  have  become 
outdated  and/or  focused  on  individual 
management  actions,  making  it  difficult 
to  obtain  a  comprehensive  view  of 
issues  and  management  options  for  the 
fishery  as  it  exists  today.  NMFS  is 
undertaking  preparation  of  a 
comprehensive  EIS  in  order  to  analyze 
the  fishery  as  it  is  currently  conducted, 
to  address  any  and  all  impacts  that 
might  have  been  overlooked  in  earlier 
analyses,  and  to  improve  management 
of  the  fishery.  The  Federal  action  imder 
review  is  defined  as,  among  other 
things,  all  activities  authorized  and 
managed  under  the  FMP,  as  amended. 

The  EIS  will  present  an  overall 
pictiue  of  the  environmental  effects  of 
fishing  as  conducted  under  the  FMP, 
rather  than  focusing  narrowly  on  one 
management  action,  and  will  include  a 
range  of  reasonable  management 
alternatives  and  an  analysis  of  their 
impacts  in  order  to  define  issues  and 
provide  a  clear  basis  for  choice  among 
options  by  the  public,  the  Coimcil,  and 
NMFS.  NMFS  intends  to  assess  the 
biological  and  socio-economic  impacts 
that  result  from  regulation  of  the  pelagic 
fisheries  of  the  Western  Pacific  Region, 
including  license  limitation,  as  well  as 
present  and  potential  controls  on  effort, 
harvest  levels,  location,  timing,  and 
methods  of  fishing.  The  effects  on 
associated  species,  including 
interactions  with  protected  species,  will 
be  assessed.  NMFS  intends  to  evaluate 
the  significant  changes  that  have 
occurred  in  the  pelagic  fisheries, 
including  the  significant  ciunulative 
efliacts  of  changes  in  fishing  activities, 
socio-economics,  the  environment,  and 
management.  The  assessment  will 
include  analysis  of  the  ciunulative  or 
incremental  impacts  of  actions  and 
alternatives.  Impacts  associated  with 
status  quo  management  (i.e., 
continuation  of  fishing  as  ciurently 
conducted}  will  be  presented  and 
compared  to  situations  simulating  limits 
on  fishing  areas  and/or  gears  over  all  or 
parts  of  the  management  area.  Possible 
alternatives  to  the  ciurent  conduct  of 
the  fishery  include  a  range  of  area  and/ 
or  seasonal  closxires  for  the  longline 
fishery,  gear  restrictions  and/or 
modifications,  including  prohibitions 
on  the  use  of  longline  gear  in  some  or 
all  of  the  management  area,  and 
adjustments  to  requirements  for 
handling  incidental  bookings  and 
takings  of  protected  species.  The 


impacts  of  EEZ  fishing  activity  and 
harvest  on  the  marine  environment  will 
be  assessed  under  representative 
alternative  management  scenarios  that 
will  ensure  consideration  of  impacts 
that  may  reach  beyond  the  EEZ.  As  the 
number  of  possible  alternatives  is 
virtually  infinite,  the  EIS  will  not 
consider  detailed  alternatives  for  every 
aspect  of  the  FMP.  Therefore,  a 
principal  objective  of  the  scoping  and 
public  input  process  is  to  identify  a 
reasonable  set  of  management 
alternatives  that,  with  adequate 
analysis,  will  sharply  define  critical 
issues  and  provide  a  clear  basis  for 
choice  among  the  alternatives. 


The  environmental  consequences 
section  of  the  EIS  will  display  the 
impacts  of  pelagics  harvest  accruing 
with  present  management  regulations 
and  under  a  range  of  representative 
alternative  management  regulations  on 
Western  Pacific  ecosystem  issues.  These 
issues  include:  Essential  fish  habitat 
(EFH),  target  and  non-target  species  of 
fish  (including  tunas,  swordfish,  and 
sharks),  fish  that  are  discarded,  marine 
mammals  (Hawaiian  monk  seals  and 
cetaceans),  sea  turtles,  and  seabirds 
present  in  the  Western  Pacific 
ecosystem.  In  addition,  the 
environmental  consequences  section 
will  contain  a  siunmary,  interpretation, 
and  predictions  for  socio-economic 
issues  associated  with  conduct  of  the 
fishery  on  the  following  groups  of 
individuals:  (1)  Those  who  participate 
in  harvesting  the  fishery  resources  and 
other  living  marine  resources,  (2)  those 
who  process  and  market  the  fish  and 
fishery  products,  (3)  those  who  are 
involved  in  allied  support  industries,  (4) 
those  who  consiune- fishery  products,  (5) 
those  who  rely  on  living  marine 
resoiux:es  in  the  management  area  either 
for  subsistence  needs  or  for  recreational 
benefits,  (6)  those  who  benefit  fi-om  non- 
consumptive  uses  of  living  marine 
resources,  (7)  those  involved  in 
managing  and  monitoring  fisheries,  and 
(8)  fishing  communities. 

EA  Issues 

In  the  EA,  NMFS  intends  to  evaluate 
whether  the  conduct  of  the  current 
fisheries  over  the  next  2  years  will  have 
significant  environmental  impacts.  The 
Federal  action  imder  review  in  the  EA 
is  defined  as  all  activities  authorized 
and  managed  under  the  FMP,  as 
amended,  for  the  2-year  period 
anticipated  to  be  necessary  for 
preparation  of  the  EIS.  The  EA  will 
present  an  overall  pictiue  of  the 
environmental  effects  over  the  next  2 
years  of  fishing  as  conducted  under  the 


FMP.  Efforts  will  be  made  to  quantify 
and  explain  the  intensity  of  projected 
impacts  on  EFH,  target  and  non-target 
species  of  fish  (including  timas, 
swordfish,  and  sharks),  fish  that  are 
discarded,  marine  mammals  (Hawaiian 
monk  seals  and  cetaceans),  sea  turtles, 
and  seabirds  present  in  the  Western 
Pacific  ecosystem.  Additionally,  the  EA 
will  evaluate  socio-economic  impacts 
associated  with  the  fishery  on  groups  of 
individuals,  including  fishing 
conununities,  harvesters,  processors  and 
marketers,  consiuners,  subsistence  and 
recreational  users  of  living  marine 
resources  in  the  management  area,  non- 
consumptive  users,  and  individuals 
involved  in  allied  support  industries 
and  management  and  monitoring  of  the 
fisheries.  Although  the  focus  of  the  EA 
will  be  analysis  of  impacts  associated 
with  continuation  of  fishing  as  currently 
conducted,  reasonable  alternatives  for 
application  in  the  2-year  period, 
including  area  and/or  seasonal  closiu^s 
for  the  longline  fishery,  gear  restrictions 
and/or  modifications  including 
prohibitions  on  the  use  of  longline  gear 
in  part  or  all  of  the  management  area, 
and  adjustments  to  requirements  for 
handling  incidental  bookings  and 
takings  of  protected  species,  will  be 
addressed. 

Public  Involvement 

Scoping  for  the  EIS  and  EA  began 
with  publication  of  the  document  on 
October  6, 1999,  at  64  FR  54272. 
Informational  presentations  of  the 
project  will  be  made  at  scoping 
meetings  held  in  the  Hawaiian  Islands 
on  Oahu,  Kauai,  Maui,  and  Hawaii,  at 
the  following  times  and  locations: 

Dates  and  Times 

1.  Lihue,  Kauai,  HI — October  25, 
1999,  6-8  p.m.,  Outrigger  Kauai  Beach 
Hotel,  4331  Kauai  Beach  Dr.,  Lihue,  HI 
96766. 

2.  Kona,  Hawaii,  HI — October  27,  ' 
1999, 6-8  p.m.,  Hotel  King 
Kamehameha,  75-5660  Palani  Rd., 
Kailua  Kona,  HI  96740  3.  Hilo,  Hawaii, 
HI — October  28, 1999,  6  -  8  p.m.,  Hawaii 
Naniloa  Resort,  93  Banyan  Dr.,  Hilo,  HI 
96720 

4.  Kihei,  Maui,  HI — November  4, 
1999,  at  6  -  8  p.m.,  Maui  Coast  Hotel, 
2259  South  Kihei  Rd.,  Kihei,  HI  96753. 

5.  Haieiwa,  Oahu,  HI — November  8, 
1999,  6  -  8  p.m.,  Haieiwa  Alii  Beach 
Park,  66167  Haieiwa  Rd.,  Haieiwa,  HI 
96712. 

6.  Waianai,  Oahu,  HI  —  November  30, 
1999,  6-8  p.m.,  Waianai  Public  Library, 
85625  Farrington  Hwy.,  Waianai,  HI 
96792  Arrangements  are  being  made  for 
meetings  to  be  held  on  or  about 
November  15, 1999,  in  Pago  Pago, 
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American  Samoa;  November  17, 1999, 
in  Saipan,  Commonwealtb  of  the 
Northern  Mariana  Islands;  and 
November  18,  1999,  in  Tumon  Bay, 
Guam.  Specific  times  and  locations  will 
be  aimoimced  in  a  separate  Federal 
Register  document.  The  Responsible 
Program  Manager  for  this  EIS  is  Rodney 
R.  Mclxmis,  Acting  Southwest  Regional 
Administrator,  NMFS. 

Special  Accommodatioiis 

Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Marilyn  Luipold, 
(see  ADDRESSES), 

808-973-2937  (voice)  or  808-973- 
2941  (fax),  at  least  5  days  before  the 
meeting  date. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  October  1^,  1999. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-27354  Filed  10-15-99;  3:22  pm) 
BILUNG  CODE  351fr-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Adminiatration 

50  CFR  Part  679 

[Docket  No.  990304062-9062-01;  I.D. 
101499A] 

Fiaheriea  of  ttie  Excluaive  Economic 
Zone  Off  Alaaiu;  Poliocic  in  Statistical 
Area  620  of  the  Gulf  of  Alaska 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Inseason  adjustment;  request  for 

comments. 

SUMMARY:  NMFS  issues  an  inseason 
adjustment  opening  the  D  fishing  season 
for  pollock  in  Statistical  Area  620  of  the 
Gulf  of  Alaska  (GOA)  for  36  hours.  This 
adjustment  is  necessary  to  manage  the  D 
seasonal  allowance  of  the  pollock  total 
allowable  catch  (TAG)  in  Statistical 
Area  620  of  the  GOA. 
DATES:  Effective  1200  hrs,  A.l.t.,  October 
14. 1999,  until  2400  hrs,  A.l.t.,  October 


15, 1999.  Comments  must  be  received  at 
the  following  address  no  later  than  4:30 
p.m.,  A.l.t.,  October  29,  1999. 
ADDRESSES:  Comments  may  be  mailed  to 
Sue  Salveson,  Assistant  Regional 
Administrator,  Sustainable  Fisheries 
Division,  Alaska  Region,  NMFS,  P.O. 
Box  21668,  Juneau,  AK  99802-1668, 
Attn:  Lori  Gravel.  Hand  delivery  or 
courier  delivery  of  comments  may  be 
sent  to  the  Federal  Building,  709  West 
9th  Street,  Room  453,  Jimeau,  AK 
99801. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Funmess,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
imder  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

NMFS  issued  a  prohibition  on 
directed  fishing  for  pollock  effective 
October  12, 1999,  for  Statistical  Area 
620,  in  accordance  with 
§679.20(d)(l)(iii),  which  was  filed  with 
the  Office  of  the  Federal  Register  on 
October  12, 1999. 

As  of  October  13,  1999,  3,500  metric 
tons  (mt)  of  pollock  remain  in  the  D 
seasonal  allowance  of  the  pollock  TAG 
in  Statistical  Area  620  of  the  GOA. 
Section  679.23(b)  specifies  that  the  time 
of  all  openings  and  closures  of  fishing 
seasons  other  than  the  beginning  and 
end  of  the  calendar  fishing  year  is  1200 
hrs,  A.l.t.  Current  information  shows  the 
catching  capacity  of  vessels  catching 
pollock  for  processing  by  the  inshore 
component  in  Statistical  Area  620  of  the 
GOA  is  in  excess  of  3,000  mt  per  day. 
The  Administrator,  Alaska  Region, 
NMFS,  has  determined  that  the  D 
seasonal  allowance  of  the  pollock  TAG 
could  be  exceeded  if  a  48-hour  fishery 
were  allowed  to  occur.  NMFS  intends 
that  the  seasonal  allowance  not  be 
exceeded  and,  therefore,  will  not  allow 
a  48-hour  directed  fishery.  NMFS,  in 
accordance  with  §  679.25(a)(l)(i),  is 


adjusting  the  D  fishing  season  for 
pollock  in  Statistical  Area  620  of  the 
GOA  by  closing  the  fishery  at  2400  hrs, 
A.l.t.,  October  15,  1999,  at  which  time 
directed  fishing  for  pollock  will  be 
prohibited.  This  action  has  the  effect  of 
opening  the  fishery  for  36  hours.  NMFS 
is  taking  this  action  to  allow  a 
controlled  fishery  to  occur,  thereby 
preventing  the  overharvest  of  the  D 
seasonal  allowance  of  the  pollock  TAG 
designated  in  accordance  with  the 
Emergency  Interim  Rule  establishing 
Steller  sea  fion  protection  measures  for 
pollock  off  Alaska.  In  accordance  with 
§679.25{a)(2)(iii),  NMFS  has 
determined  that  prohibiting  directed 
fishing  at  2400  hrs,  A.l.t.,  October  15, 
1999,  after  a  36  hour  opening  is  the  least 
restrictive  management  adjustment  to 
achieve  the  D  seasonal  allowance  of  the 
pollock  TAG  and  will  allow  other 
fisheries  to  continue  in  noncritical  areas 
and  time  periods.  Pursuant  to 
§  679.25(b)(2).  NMFS  has  considered 
data  regarding  catch  per  unit  of  effort 
and  rate  of  harvest  in  making  this 
adjustment. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  finds  for  good  cause 
that  providing  prior  notice  and  public 
comment  or  delaying  the  effective  date 
of  this  action  is  impracticable  and 
contrary  to  the  public  interest.  Without 
this  inseason  adjustment,  NMFS  could 
not  allow  the  D  seasonal  allowance  of 
the  pollock  TAG  in  Statistical  Area  620 
of  the  GOA  to  be  harvested  in  an 
expedient  manner  and  in  accordance 
with  the  regulatory  schedule.  Under 
§  679.25(c)(2),  interested  persons  are 
invited  to  submit  written  comments  on 
this  action  to  the  above  address  until 
October  29, 1999. 

This  action  is  required  by  §§  679.20 
and  679.25  and  is  exempt  irom  review 
under  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  October  14. 1999. 
Richard  W.  Suitii, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-27298  Filed  10-14-99;  4:33  pmj 
aaUNG  CODE  3S10-22-F 
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DEPAFITMENT  OF  AGRICULTURE 

Food  and  Nutrition  Sarvlce 

Agency  Information  Collection 
Activitiea:  Propoaed  Collection; 
Comment  Requeat— Child  Nutrition 
l-alMling  Program 

agency:  Food  and  Nutrition  Service, 
USDA. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intention  of  the 
Food  and  Nutrition  Service  to  request 
Office  of  Management  and  Budget 
review  of  information  collection 
activitiea  related  to  the  Child  Nutrition 
Labeling  Program. 

DATES:  Comments  on  this  notice  must  be 
received  by  December  20, 1999. 

ADDRESSES:  Comments  are  invited  on: 

(a)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or    ' 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  All  responses  to  this  notice 
will  be  summarized  and  included  in  the 
request  for  Office  of  Management  and 
Budget  approval,  and  will  become  a 
matter  of  public  record.  Send  comments 
to:  Ms.  Lori  French,  Branch  Chief, 
Nutrition  F*romotion  and  Training 
Branch,  Child  Nutrition  Division,  Food 
and  Nutrition  Service,  United  States 


Department  of  Agricultiue,  3101  Park 
Center  Drive,  Alexandria,  VA  22302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Request  for  additional  information  or 
copies  of  the  information  collection 
instruments  and  instruction  should  be 
directed  to  Marion  Hinners  at  (703) 
305-2621. 
SUPPLEMENTARY  INFORMATION: 

Title:  Child  Nutrition  Labeling 
Program. 

OMB  Number:  0584-0320. 

Expiration  Date:  9/30/99. 

Ty^e  of  Request:  Revision  of  currently 
approved,  voluntary  collection  of 
information  contained  in  existing 
regulation. 

Abstract:  The  Child  Nutrition  (CN) 
Labeling  Program  is  a  volimtary 
technical  assistance  program  to  aid 
schools  and  institutions  participating  in 
the  National  School  Lunch  Program 
(NSLP),  School  Breakfast  Program 
(SBP),  Child  and  Adult  Care  Food 
Program  (CACFP),  and  Summer  Food 
Service  Program  (SFSP)  in  determining 
the  contribution  a  commercial  product 
makes  toward  the  food-based  meal 
pattern  requirements  of  these  programs. 
There  is  no  Federal  requirement  that 
commercial  products  must  have  a  CN 
label  statement. 

To  participate  in  the  Child  Nutrition 
Labeling  Program,  industry  submits 
product  labels  and  formulations  to  the 
Food  and  Nutrition  Service  (FNS)  that 
are  in  conformance  with  the  Food  Safety 
and  Inspection  Service  (FSIS)  label 
approval  program  for  meat  and  poultry, 
or  United  States  Department  of 
Commerce  (USDC)  label  approval 
program  for  seafood  products.  FNS 
reviews  a  manufactm^r's  product 
formulation  to  determine  the 
contribution  a  serving  of  the  product 
makes  toward  the  food-based  meal 
pattern  requirements.  The  application 
form  submitted  to  FNS  is  the  same 
application  that  companies  submit  to 
FSIS  or  USDC  to  receive  label  approval. 
A  CN  label  application  is  also  reviewed 
by  FNS  for  accuracy. 

Estimate  of  Burden:  Based  on  our 
most  recent  interviews  with 
manufacturers  it  is  estimated  that  it 
takes  a  manufacturer  forty-five  minutes 
to  complete  the  required  calculations 
and  to  formulate  the  CN  label 
application. 

Respondents:  Participation  in  the  CN 
labeling  program  is  voluntary.  Only 
manufactiu^rs  who  wish  to  place  CN 


labels  on  their  products  must  comply 
with  program  requirements.  Last  year 
795  possible  establishments  sent  in 
4163  label  transmittals. 

Estimated  Number  of  Respondents: 
795 

Estimated  Number  of  Responses  per 
Respondent:  5.2. 

Estimated  Total  Annual  Burden  on 
Respondents:  3122.25  hours. 

Dated:  October  12, 1999. 
Samuel  Chambers,  Jr., 

Administrator,  Food  and  Nutrition  Service. 
[FR  Doc.  99^27404  Filed  10-19-99;  8:45  am) 

BHJJNG  COOE  3410-30-P 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Public  RIghta-of-Way  Acceaa  Adviaory 
Committee;  Meeting 

agency:  Architectural  and 
Transportation  Barriers  Compliance 
Board. 

ACTION:  Notice  of  appointment  of 
advisory  committee  members  and  date 
of  first  meeting. 

summary:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  has  decided  to 
establish  an  advisory  committee  to 
assist  it  in  developing  a  proposed  rule 
on  accessibility  guidelines  for  newly 
constructed  and  altered  public  rights-of- 
way  covered  by  the  Americans  with 
Disabilities  Act  of  1990  and  the 
Architectural  Barriers  Act  of  1968.  The 
Public  Rights-of-Way  Access  Advisory 
Committee  (Committee)  includes 
organizations  which  represent  the 
interests  affected  by  the  accessibility 
guidelines  for  public  rights-of-way.  This 
notice  also  annoimces  the  times  and 
location  of  the  first  Committee  meeting, 
which  will  be  open  to  the  public. 

DATES:  The  first  meeting  of  the 
Comnlittee  is  scheduled  forNovember 
29  and  30, 1999,  beginning  at  9:00  a.m. 
and  ending  at  5:00  p.m.  each  day. 

ADDRESSES:  The  meeting  will  be  held  in 
the  3rd  floor  training  room  at  1331  F 
Street,  NW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Windley,  Office  of  Technical  and 
Information  Services,  Aichitectiual  and 
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Transportation  Barriers  Compliance 
Board,  1331  F  Street,  NW.,  suite  1000, 
Washington,  DC,  20004-1111. 
Telephone  number  (202)  272-5434 
extension  125  (Voice);  (202)  272-5449 
(TTY).  E-mail  windley@access- 
board.gov.  This  document  is  available  in 
alternate  formats  (cassette  tape.  Braille, 
large  print,  or  computer  disk)  upon 
request.  This  document  is  also  available 
on  the  Board's  Internet  Site  (http:// 
www.access-board.gov/notices/ 
prowapt.htm). 

SUPPLEMENTARY  INFORMATION:  On  August 
12, 1999,  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  published  a  notice 
of  intent  to  establish  an  advisory  - 
committee  to  provide  recommendations 
for  developing  a  proposed  rule 
addressing  accessibility  guidelines  for 
newly  constructed  and  altered  public 
rights-of-way  covered  by  the  Americans 
with  Disabilities  Act  of  1990  and  the 
Architectural  Barriers  Act  of  1968.  64 
FR  43980  (August  12, 1999). 

The  notice  identified  the  interests  that 
are  likely  to  be  significantly  affected  by 
the  accessibility  guidelines:  Federal 
agencies;  design  professional 
organizations;  transportation  and  traffic- 
engineering  institutes,  departments,  and 
organizations;  State  and  local 
government  public  works  and 
transportation  agencies;  pedestrian  and 
bicycle  organizations;  standard  setting 
organizations;  organizations 
representing  the  access  needs  of 
individuals  with  disabilities;  and  other 
persons  affected  by  the  accessibility 
guidelines. 

Over  65  nominations  were  submitted. 
Approximately  20  nominations  were 
received  from  organizations 
representing  persons  with  disabilities. 
About  10  other  nominations  were 
received  from  individuals  (or  family 
members  of)  persons  with  disabilities. 
The  remaining  nominations  primarily 
consisted  of  organizations  representing 
the  transportation,  design,  and 
engineering  industry  which  includes 
some  State  and  local  government 
departments  of  transportation. 

For  the  reasons  stated  in  the  notice  of 
intent,  the  Access  Board  has  determined 
that  establishing  the  Public  Right-of- 
Way  Access  Advisory  Committee 
(Committee)  is  necessary  and  in  the 
public  interest.  The  Access  Board  has 
appointed  29  members  to  the  Committee 
from  the  following  organizations: 
America  Walks 
American  Association  of  State  Highway 

and  Transportation  Officials 
American  Council  of  the  Blind 
American  Institute  of  Architects 
American  Public  Transit  Association 


American  Public  Works  Association 
Association  for  Education  and 

Rehabilitation  of  the  Blind  and 

Visually  Impaired 
Califomians  for  Disability  Rights 
Canadian  Standards  Association, 

Technical  Committee  on  Bairier-Free 

Design 
City  of  Birmingham,  Department  of 

Planning,  Engineering  and  Permits 
Disability  and  Business  Technical 

Assistance  Centers 
Disability  Rights  Education  and  Defense 

Fund 
Hawaii  Commission  on  Persons  With 

Disabilities 
Hawaii  Department  of  Transportation 
Institute  of  Transportation  Engineers 
Los  Angeles  Department  of  Public 

Works,  Bureau  of  Street  Services 
Massachusetts  Architectiiral  Access    - 

Board. 
Municipality  of  Anchorage. 
National  Council  on  Independent  Living 
National  Federation  of  the  Blind 
New  York  State  Department  of 

Transportation 
Paralyzed  Veterans  of  America 
Portland  Office  of  Transportation 
San  Francisco  Mayor's  C3ffice  on 

Disability 
State  of  Alaska 
TASH    • 

Texas  Department  of  Transportation 
The  Seeing  Eye 
U.S.  Department  of  Transportation, 

Federal  Highway  Administration 

The  Access  Board  regrets  being 
unable  to  accommodate  all  requests  for 
membership  on  the  Committee.  In  order 
to  deep  the  Committee  to  a  size  that  can 
be  effective,  it  was  necessary  to  limit 
membership.  It  is  also  desirable  to  have 
balance  among  members  of  the 
Committee  representing  different 
clusters  of  interest,  such  as  disability 
organizations  and  the  transportation 
industry.  The  Committee  membership 
identified  above  provides  representation 
for  each  interest  effected  by  issues  to  be 
discussed. 

Committee  meetings  will  be  open  to 
the  public  and  interested  persons  can 
attend  the  meetings  and  communicate 
their  views.  Members  of  the  public  will 
have  an  opportimity  to  address  the 
Committee  on  issues  of  interest  to  them 
and  the  Committee.  Members  of  groups 
or  individuals  who  are  not  members  of 
the  Committee  may  also  have  the 
opportunity  to  participate  with 
subcommittees  on  the  Committee.  The 
Access  Board  believes  that  participation 
of  this  kind  can  be  very  valuable  for  the 
advisory  committee  process. 
Additionally,  all  interested  persons  will 
have  the  opportunity  to  comment  when 
the  proposal  accessibility  guidelines  for 


public  rights-of-way  are  issued  in  the 
Federal  Register  by  the  Access  Board. 

The  meeting  will  be  help  at  a  site 
accessible  to  individuals  with 
disabilities.  Individuals  who  require 
sign  language  interpreters  or  real-time 
captioning  systems  should  contact  Scott 
Windley  by  November  12, 1999. 
Decisions  with  respect  to  future 
meetings  will  be  made  at  the  first 
meeting.  Notices  of  future  meetings  will 
be  published  in  the  Federal  Register. 
Lawrence  W.  Roffee, 
Executive  Director. 

(FR  Doc.  99-27329  Filed  10-19-99;  8:45  am] 
BILLING  CODE  81S0-01-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Action  Affecting  Export  Privileges; 
Thane-Coat,  Inc. 

In  the  Matters  of:  Thane-Coat.  Inc.,  12725 
Royal  Drive,  Stafford,  Texas  77477,  Jerry 
Vernon  Ford,  President,  Thane-Coat,  Inc., 
12725  Royal  Drive,  Stafford.  Texas  77477  and 
with  an  address  at  7707  Augustine  Drive, 
Houston,  Texas  77036.  and  Preston  John 
Engebretson,  Vice-President,  Thane-Coat, 
Inc.,  12725  Royal  Drive,  Stafford,  Texas 
77477  and  with  an  address  at  8903 
Bonhomme  Road,  Houston,  Texas  77074, 
Respondents. 

Decision  and  Order  on  Renewal  of 
Temporary  Denial  Order 

On  April  20, 1999, 1  issued  a  Decision 
and  Order  on  Renewal  of  Temporary 
Denial  Order  (hereinafter  "Order"  or 
"TDO),  renewing  for  180  days,  in  a 
"non-standard"  format,  a  May  5, 1997 
Order  naming,  inter  alia,  Thane-Coat, 
Inc.;  Jerry  Vernon  Ford,  president, 
Thane-Coat,  Inc.;  and  Preston  John 
Engebretson,  vice-president,  Thane- 
Coat,  Inc.  (hereinafter  referred  to 
collectively  as  the  "Respondents"),  as 
persons  temporarily  denied  all  U.S. 
export  privileges.  64  FR  23051-23052 
(April  29,  1999).  Unless  renewed,  the 
Order  will  expire  on  October  16, 1999. 

On  September  24, 1999,  pursuant  to 
§  766.24  of  the  Export  Adniinistration 
Regulations  (currently  codified  at  15 
CFR  parts  730-774  (1999))  (hereinafter 
the  "Regulations"),  issued  piusuant  to 
the  Export  Administration  Act  of  1979, 
as  amended  (50  U.S.C.A.  app.  sections 
2401-2420  (1991  &  Supp.  1999)) 
(hereinafter  the  "Act"),'  the  Office  of 


'  The  Act  expired  on  August  20.  1994.  Executive 
Order  12924  (3  CFR.  1994  Comp.  917  (1995)). 
extended  by  Presidential  Notices  of  August  15;  1995 
(3  CFR.  1995  Comp.  501  (1996)).  August  14.  1996 
(3  CFR.  1996  Qimp.  298  (1997)),  August  13.  1997 
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Export  Enforcement,  Bureau  of  Export 
Af&ninistration,  United  States 
Department  of  Commerce  (hereinafter 
"BXA").  requested  that  I  renew  the 
Order  against  Thane-Coat,  Inc.,  Jerry 
Vernon  Ford,  and  Preston  John 
Engebretson  for  180  days  in  a  non- 
standard format,  consistent  with  the 
terms  agreed  to  by  and  between  the 
parties  in  April  1998. 

In  its  request,  BXA  stated  that,  as  a 
result  of  an  ongoing  investigation,  it  had 
reason  to  believe  that,  during  the  period 
from  approximately  June  1994  through 
approximately  July  1996,  Thane-Coat, 
Inc.,  through  Ford  and  Engebretson,  and 
using  its  affiliated  companies,  TIC  Ltd. 
and  Export  Materials,  Inc.,  made 
approximately  100  shipments  of  U.S.- 
origin  pipe  coating  materials,  machines, 
and  parts  to  the  Dong  Ah  Consortium  in 
Benghazi,  Libya.  These  items  were  for 
use  in  coating  the  internal  surface  of 
prestressed  concrete  cylinder  pipe  for 
the  Government  of  Libya's  Great  Man- 
Made  River  Project.  ^  Moreover,  BXA's 
investigation  gave  it  reason  to  believe 
that  the  Respondents  and  the  affiliated 
companies  employed  a  scheme  to  export 
U.S.-origin  products  from  the  United 
States,  through  the  United  Kingdom,  to 
Libya,  a  country  subject  to  a 
comprehensive  economic  sanctions 
program,  without  the  authorizations 
required  under  U.S.  law,  including  the 
Regulations.  The  approximate  value  of 
the  100  shipments  at  issue  was  $35 
million.  In  addition,  the  Respondents 
and  the  affiliated  companies  imdertook 
several  significant  and  affirmative 
actions  in  coimection  with  the 
solidtatioh  of  business  on  another 
phase  of  the  Great  Man-Made  River 
Project. 

BXA  has  stated  that  it  believes  that 
the  matters  under  investigation  and  the 
information  obtained  to  date  in  that 
investigation  support  renewal  of  the 
TDO  issued  against  the  Respondents.  In 
that  regard,  in  April,  1998  BXA  and  the 
Respondents  reached  an  agreement, 
whereby  BXA  sought  a  renewal  of  the 
TDO  in  a  "non-standard"  format, 
denying  all  of  the  Respondents'  U.S. 
export  privileges  to  the  United 
Kingdom,  the  Bahamas,  Libya,  Cuba, 


(3  CFR.  1997  Comp.  306  (1998)).  August  13, 1998 
(3  CFR.  1998  Comp.  294  (1999)),  and  August  10, 
1999  (64  FR  44101.  August  13, 1999),  continued  the 
Regulations  in  effect  under  the  International 
Emergency  Economic  Powers  Act  (currently 
codified  at  SO  U.S.CA.  1701-1706  (1991  k  Supp. 
1999)). 

^  BXA  understands  that  the  ultimate  goal  of  this 
project  is  to  bring  fresh  water  from  wells  drilled  in 
southeast  and  southwest  Libya  through  prestressed 
concrete  cylinder  pipe  to  the  coastal  cities'of  Libya. 
This  multiphase  engineering  endeavor  is  being 
'  performed  by  the  Dong  Ah  Construction  Company 
of  Seoul,  South  Korea. 


Iraq,  North  Korea,  Iran,  and  any  other 
country  or  countries  that  may  be  made 
subject  in  the  future  to  a  general  trade 
embargo  by  proper  legal  authority.  In 
return,  the  Respondents  agreed  that, 
among  other  conditions,  at  least  14  da3rs 
in  advance  of  any  export  that  any  of  the 
Respondents  intends  to  make  of  any 
item  from  the  United  States  to  any 
destination  world-wide,  the 
Respondents  will  provide  to  BXA's 
Dallas  Field  Office  (i)  notice  of  the 
intended  export,  (ii)  copies  of  all 
documents  reasonably  related  to  the 
subject  transaction,  including,  but  not 
limited  to,  the  commercial  invoice  and 
bill  of  lading,  and  (iii)  the  opportunity, 
during  the  14-day  notice  period,  to 
inspect  physically  the  item  at  issue  to 
ensure  that  the  intended  shipment  is  in 
compliance  with  the  Export 
Administration  Act,  the  Export 
Administration  Regulations,  or  any 
order  issued  thereunder.  BXA  has 
sought  renewal  of  the  TDO  in  a  "non- 
standard" format;  respondents  have  not 
opposed  renewal  of  the  TDO  in  the 
"non-standard"  format. 

Based  on  BXA's  showing,  I  find  that 
it  is  appropriate  to  renew  me  order 
temporarily  denying  the  export 
privileges  of  Thane-Coat,  Inc.,  Jerry 
Vernon  Ford,  and  Preston  John 
Engebretson  in  a  "non-standard"  format, 
incorporating  the  terms  agreed  to  by  and 
between  the  parties  in  April  1998. 1  find 
that  such  renewal  is  necessary  in  the 
pubUc  interest  to  prevent  an  imminent 
violation  of  the  Regulations  and  to  give 
notice  to  companies  in  the  United  States 
and  abroad  to  cease  dealing  with  these 
persons  in  any  commodity,  software,  or 
technology  subject  to  the  Regulations 
and  exported  or  to  be  exported  to  the 
United  Kingdom,  the  Bahamas,  Libya, 
Cuba,  Iraq,  Nordi  Korea.  Iran,  and  any 
other  country  or  countries  that  may  be 
made  subject  in  the  future  to  a  general 
trade  embargo  by  proper  legal  authority, 
or  in  any  other  activity  subject  to  the 
Regulations  with  respect  to  these 
specific  coimtries.  Moreover,  I  find  such 
renewal  is  in  the  public  interest  in  order 
to  reduce  the  substantial  likelihood  that 
Thane-Coat,  Inc.,  Ford  and  Engebretson 
will  engage  in  activities  which  are  in 
violation  of  the  Regulations. 
Accordingly,  it  is  therefore  ordered: 
First,  that  Thane-Coat,  hic,  12725 
Royal  Drive,  Stafford,  Texas  77477,  and 
all  of  its  successors  or  assigns,  officers, 
representatives,  agents,  and  employees 
when  acting  on  its  behalf,  Jerry  Vernon 
Ford,  President,  Thane-Coat,  Inc.,  12725 
Royal  Drive,  Stafford,  Texas  77477,  and 
7707  Augustine  Drive,  Houston,  Texas 
77036,  and  aU  of  his  successors,  or 
assigns,  representatives,  agents  and 
employees  when  acting  on  his  behalf. 


and  Preston  John  Engebretson,  Vice 
President,  Thane-Coat,  Inc.,  12725  Royal 
Drive,  Stafford,  Texas  77477  and  8903 
Bonhomme  Road,  Houston,  Texas 
77074,  and  all  of  his  successors,  or 
assigns,  representatives,  agents,  and 
employees  when  acting  on  his  behalf 
(all  of  the  foregoing  parties  hereinafter 
collectively  referred  to  as  the  "denied 
persons"),  may  not,  directly  or 
indirectly,  participate  in  any  way  in  any 
transaction  involving  any  commodity, 
software  or  technology  (hereinafter 
collectively  referred  to  as  "item") 
subject  to  the  Export  Administration 
R^gidations  (hereinafter  the 
"Regulations")  and  exported  or  to  be 
exported  from  the  United  States  to  the 
United  Kingdom,  the  Bahamas,  Libya, 
Cuba,  Iraq,  North  Korea,  or  Iran,  or  to 
any  other  coimtry  or  coimtries  that  may 
be  made  subject  in  the  future  to  a 
general  trade  embargo  pursuant  to 
proper  legal  authority  Qiereinafter  the 
"Covered  Countries''),  or  in  any  other 
activity  subject  to  the  Regulations  with 
respect  to  the  Covered  Coimtries, 
including,  but  not  limited  to: 

A.  Applying  for,  obtaining,  or  using 
any  license,  License  Exception,  or 
export  control  document; 

B.  Carrying  on  negotiations 
concerning,  or  ordering,  bujring, 
receiving,  using,  selling,  delivering, 
storing,  disposing  of,  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any  way,  any  transaction 
involving  any  item  that  is  subject  to  the 
Regulations  and  that  is  exported  or  to  be 
exported  from  the  United  States  to  any 
of  the  Covered  Countries,  or  in  any 
other  activity  subject  to  the  Regulations; 
or 

C.  Benefiting  in  any  way  from  any 
transaction  involving  any  item  exported 
or  to  be  exported  from  the  United  States 
to  any  of  the  Covered  Countries  that  is 
subject  to  the  Regulations,  or  in  any 
other  activity  su^ect  to  the  Regulations. 

Second,  that  no  person  may,  directly 
or  indirectly,  do  any  of  the  following: 

A.  Export  or  reexport  to  or  on  behalf 
of  any  of  the  denied  persons  any  item 
subject  to  the  Regulations  to  any  of  the 
Covered  Countries; 

B.  Take  any  action  that  facilitates  the 
acquisition,  or  attempted  acquisition  by 
any  of  the  denied  persons  of  the 
ownership,  possession,  or  control  of  any 
item  subject  to  the  Regulations  that  has 
been  or  will  be  exported  from  the 
United  States  to  any  of  the  Covered 
Countries,  includii^  financing  or  other 
support  activities  related  to  a 
transaction  whereby  any  of  the  denied 
persons  acquires  or  attempts  to  acquire 
such  ownership,  possession  or  control; 

C.  Take  any  action  to  acquire  from  or 
to  facilitate  the  acquisition  or  attempted 
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acquisition  from  any  of  the  denied 
persons  of  any  item  subject  to  the 
Regulations  that  has  been  exported  from 
the  United  States  to  any  of  the  Covered 
Countries; 

D.  Obtain  from  any  of  the  denied 
persons  in  the  United  States  any  item 
subject  to  the  Regulations  with 
knowledge  or  reason  to  know  that  the 
item  will  be,  or  is  intended  to  be, 
exported  from  the  United  States  to  any 
of  the  Covered  Countries;  or  " 

E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Regidations  that 
has  been  or  will  be  exported  from  the 
United  States  to  any  of  the  Covered 
Countries,  and  which  is  owned, 
possessed  or  controlled  by  any  of  the 
denied  persons,  or  service  any  item,  of 
whatever  origin,  that  is  owned, 
possessed  or  controlled  by  any  of  the 
denied  persons  if  such  service  involves 
the  use  of  any  item  subject  to  the 
Regulations  diat  has  been  or  will  be 
exported  from  the  United  States  to  any 
of  the  Covered  Coimtries.  For  purposes 
of  this  paragraph,  servicing  means 
installation,  maintenance,  repair, 
modification  or  testing. 

Third,  that,  at  least  14  days  in 
advance  of  any  export  that  any  of  the 
denied  persons  intends  to  make  of  any 
item  fitjm  the  United  States  to  any 
destination  world-wide,  the  denied 
person  vnll  provide  to  BXA's  Dallas 
Field  Office  (i)  notice  of  the  intended 
export,  (ii)  copies  of  all  documents 
reasonably  related  to  the  subject 
transaction,  including,  but  not  limited 
to,  the  commercial  invoice  and  bill  of 
lading,  and  (iii)  the  opportunity,  during 
the  14-day  notice  period,  to  inspect 
physically  the  item  at  issue  to  ensure 
that  the  intended  shipment  is  in 
compliance  with  the  Export 
Administration  Act,  the  Export 
Administration  Regidations,  or  any 
order  issued  thereimder. 


Fourth,  that,  after  notice  and 
opportunity  for  comment,  as  provided 
in  Section  766.23  of  the  Regulations, 
any  person,  firm,  corporation,  or 
business  organization  related  to  any  of 
the  denied  persons  by  affiliation, 
ownership,  control,  or  position  of 
responsibility  in  the  conduct  of  trade  or 
related  services,  may  also  be  made 
subject  to  the  provisions  of  this  Order. 

Fifth,  that  this  Order  does  not  prohibit 
any  export,  reexport,  or  other 
transaction  subject  to  the  Regulations 
where  the  only  items  involved  that  are 
subject  to  the  Regulations  are  the 
foreign-produced  direct  product  of  U.S.- 
origin  technology. 

Sixth,  that,  in  accordance  with  the 
provisions  of  §  766.24(e)  of  the 
Regulations,  Thane-Coat,  Ford,  or 
Engebretson  may,  at  any  time,  appeal 
this  Order  by  filing  a  full  written 
statement  in  support  of  the  appeal  with 
the  Office  of  the  Administrative  Law 
Judge,  U.S.  Coast  Guard  ALJ  Docketing 
Center,  40  South  Gay  Street,  Baltimore, 
Maryland  21202-4022. 

Seventh,  that  this  Order  is  effective 
immediately  and  shall  remain  in  effect 
for  180  days. 

Eighth,  that,  in  accordance  with  the 
provisions  of  §  766.24(d)  of  the 
Regulations,  BXA  may  seek  renewal  of 
this  Order  by  filing  a  written  request  not 
later  than  20  days  before  the  expiration 
date.  Any  respondent  may  oppose  a 
request  to  renew  this  Order  by  filing  a 
written  submission  with  the  Assistant 
Secretary  for  Export  Enforcement, 
which  must  be  received  not  later  than 
seven  days  before  the  expiration  date  of 
the  Order. 

A  copy  of  this  Order  shall  be  served 
on  each  Respondent  and  shall  be 
published  in  the  Federal  Register. 


Entered  this  13th  day  of  October,  1999. 
F.  Amanda  DeBusk, 

Assistant  Secretary  for  Export  Enforcement. 
(FR  Doc.  99-27402  Filed  10-19-99;  8:45  ami 
HLUNQ  COOE  3S1»-OT-M 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

agency:  Import  Administration,  . 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  opportimity  to  request 
administrative  review  of  antidumping  or 
cotmtervailing  duty  order,  finding,  or 
suspended  investigation. 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  cotmtervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  §  351.213  of  the 
Department  of  Commerce  (the 
Department)  Regulations  (19  CFR 
351.213  (1997)),  that  the  Department 
conduct  an  administrative  review  of  that 
antidumping  or  cotmtervailing  duty 
order,  finding,  or  suspended 
investigation. 

Opportunity  To  Request  a  Review 

Not  later  than  the  last  day  of  October 
1999,  interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
October  for  the  foUovring  periods: 


Period 


Anttdumping  Duty  Proceedings 

Italy:  Pressure  Sensitive  Tape,  A-475-059 

Japan: 

Steel  Wire  Rope,  A-588-045 

Tapered  Roller  Bearings,  Over  4  Inches,  A-588-604 , 

Tapered  Roller  Bearings,  Under  4  Inches,  A-588-054 

Vector  Supercomputers,  A-588-841  

Malaysia:  Extruded  Rubber  Thread,  A-557-805 ~. 

People's  Republic  of  China: 

Barium  Chloride,  A-570-007 

Lock  Washers,  A-570-822 _ 

Shop  Towels,  A-570-003  _ : 

Yugoslavia:  Industrial  Nitrocellulose,  A-479-801 

Countarvailing  Duty  Proceedings 

Brazil:  Certain  AgricuKurat  Trilage  Tods,  C-351-406  

Colombia:  Textile  &  Textile  Products,  C-301-401  ; .... 

India:  Iron  Metal  Castings,  C-533-063 

Iran:  Roasted  In-Shetl  Pistachios,  C-507-601  ...„.„.., 

Sweden:  Certain  Cartxxi  Steel  Products,  C-401-401  . 


10/1/9&-9/30/99 

10/1/9&-9/30/99 
10/1/98-9/30/99 
10/1/98-9/30/99 
10/1/98-9/30/99 
10/1/98-9/30/99 

10/1/98-9/30/99 
10/1/98-9/30/99 
10/1/98-9/30/99 
10/1/98-9/30/99 

1/1/98-12/31/98 
1/1/98-12/31/98 
1/1/98-12/31/98 
1/1/98-12/31/98 
1/1/98-12/31/98 
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Period 

Suspension  Agrasmsnts 

Kvrav7stan°  Uranium  A— 835-802    « 

10/1/98-9/30/99 

Russia*  Uranium  A-821-802          ~ • 

10/1/98-9/30/99 

Uzbelcistan'  Uranium  A-844-802   

10/1/98-9/30/99 

DEPARTMI 

National  Q 
Administra 


In  accordance  with  §  351.213  of  the 
regulations,  an  interested  party  as 
defined  by  section  771(9)  of  the  Act  may 
request  in  writing  that  the  Secretary 
conduct  an  administrative  review.  The 
Department  changed  its  requirements 
for  requesting  reviews  for  countervailing 
duty  orders.  Pursuant  to  771(9)  of  the 
Act,  an  interested  party  must  specify  the 
individual  producers  or  exporters 
covered  by  the  order  or  suspension 
agreement  for  which  they  are  requesting 
a  review  (Department  of  Commerce 
Regulations,  62  FR  27295,  25494  (May 
19, 1997)).  Therefore,  for  both 
antidiunping  and  countervailing  duty 
reviews,  the  interested  party  must 
specify  for  which  individual  producers 
or  exporters  covered  by  an  antidumping 
finding  or  an  antidumping  or 
countervailing  duty  order  it  is 
requesting  a  review,  and  the  requesting 
party  must  state  why  it  desires  the 
Secretary  to  review  those  particular 
producers  or  exporters.  If  the  interested 
parfy  intends  for  the  Secretary  to  review 
sales  of  merchandise  by  an  exporter  (or 
a  producer  if  that  producer  also  exports 
merchandise  from  other  suppliers) 
which  were  produced  in  more  than  one 
country  of  origin  and  each  country  of 
origin  is  subject  to  9  separate  order,  then 
the  interested  party  must  state 
specifically,  on  an  order-by-order  basis, 
which  exporter(s)  the  request  is 
intended  to  cover. 

Seven  copies  of  the  request  shoidd  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW, 
Washington.  DC  20230.  The  Department 
also  asks  parties  to  serve  a  copy  of  their 
requests  to  the  Office  of  Antidumping/ 
Countervailing  Enforcement,  Attention: 
Sheila  Forbes,  in  room  3065  of  the  main 
Commerce  Building.  Further,  in 
accordance  with  §  351.303(f)(l)(i)  of  the 
regulations,  a  copy  of  each  request  must 
be  served  on  every  party  on  the 
Department's  service  list. 

The  Department  wiU  publish  in  the 
Federal  Registera  notice  of  "Initiation 
of  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation"  for  requests  received  by 
the  last  day  of  October  1999.  If  the 
Department  does  not  receive,  by  the  last 


day  of  October  1999,  a  request  for 
review  of  entries  covered  by  an  order, 
finding,  or  suspended  investigation 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  October  15, 1999. 
Bernard  T.  Caneau, 

Deputy  Assistant  Secretary  for  Group  U,  AD/ 
CVD  Enforcement. 

(FR  Doc.  99-27411  Filed  10-19-99;  8:45  am] 
8NXM0  COOE  381(M>S-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


p.p.  101399E] 

Mid-Atlantic  Fishery  Management 
Council  and  the  New  England  Fishery 
Management  Council;  Public  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  joint  public  meeting. 

summary:  The  Mid-Atlantic  Fishery 
Management  Council  and  the  New 
England  Fishery  Management  Council 
Joint  Dogfish  Committee,  together  with 
the  Joint  Dogfish  Industry  Advisory 
Panel,  will  hold  a  public  meeting. 
DATES:  The  meeting  will  be  held  on 
Wednesday,  November  3, 1999,  from 
10:00  a.m.  until  4:00  p.m. 
ADDRESSES:  This  meeting  will  be  held  at 
the  Holiday  Inn  Boston  Logan  Airport, 
225  McClellan  Highway,  Boston,  MA; 
telephone:  617-569-5250. 

Council  address:  Mid- Atlantic  Fishery 
Management  Council,  Room  2115,  300 
S.  New  Street.  Dover,  DE  19904  and 
New  England  Fishery  Management 


Council,  5  Broadway,  Saugus,  MA 
01906. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  T.  Fiulong,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Coimcil;  telephone:  302-674-2331,  ext. 
19,  or  Paul  Howard,  Executive  Director, 
New  England  Fishery  Management 
Council;  telephone:  781-231-0422. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  meeting  is  to  review  the 
results  of  the  recent  Dogfish  Technical 
Committee  meeting  and  to  develop 
quota  and  management  measures  for 
spiny  dogfish  for  the  2000-01  fishing 
year  including  quotas,  trip  limits,  and 
any  other  measure  specified  in  the 
fishery  management  plan.  The  joint 
committee  will  also  discuss  the  NMFS 
partial  disapproval  of  the  Spiny  Dogfish 
FMP  and  possible  alternatives  for 
female  biomass  rebuilding. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  the  Committee  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  such  issues  may  not  be  the  subject 
of  formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  identified  in  this  notice  and 
any  issues  arising  after  publication  of 
this  notice  that  require  emergency 
action  under  secion  305(c]  of  the 
Magnason-Stevens  Act,  provided  the 
public  has  been  notified  of  the  Council's 
intent  to  take  final  action  to  address  the 
emergency. 

Special  Accommodatioiu 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  at  the  Coimcil  Office  (see 
ADDRESSES)  at  least  5  days  prior  to  the 
meeting  date. 

Dated:  October  15, 1999. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-27420  Filed  10-19-99;  8:45  am] 

BnjJNO  COOE  3510-a2-F 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.101399F] 

New  Engiand  Rshery  Management 
Council;  Public  IMeetings 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

summary:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  public  meetings  of  its 
Scientific  and  Statistical  Committee, 
Social  Sciences  Advisory  Committee, 
Habitat  Committee  and  Advisory  Panel, 
Groundfish  Conunittee  and  Advisory 
Panel,  Sea  Scallop  Committee  and 
Advisory  Panel,  Gear  Conflict 
Committee  and  Enforcement  Committee 
in  November,  1999  to  consider  actions 
affecting  New  England  flsheries  in  the 
exclusive  economic  zone  (EEZ). 
Recommendations  from  these  groups 
will  be  brought  to  the  full  Council  for 
formal  consideration  and  action,  if 
appropriate. 

DATES:  The  meetings  will  held  between 
Thursday,  November  4, 1999  and 
Monday,  November  15, 1999.  See 
SUPPLEMENTARY  INFORMATK)N  for  specific 
dates  and  times. 

ADDRESSES:  The  meetings  will  be  held 
in,  Saugus,  Peabody  and  Danvers,  MA. 
See  SUPPLEMENTARY  INFORMATION 
for  specific  locations. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council; 
(781) 231-0422. 
SUPPLEMENTARY  INFORMATION: 

Meeting  Dates  and  Agendas 

Monday,  November  4,  1999, 10  a.m. 
and  Friday,  November  5,  8:30  a.m.- 
Scientific  and  Statistical  Committee 
Meeting 

Location:  New  England  Fishery 
Management  Covmcil  Office,  5 
Broadway,  Saugus,  MA  01906; 
telephone:  (781)  231-0422. 

The  committee  will  evaluate  the 
scientific  information  and  analyses  used 
in  the  Northeast  Multispecies  Stock 
Assessment  and  Fishery  Evaluation 
(SAFE)  Report.  The  SAFE  report  will 
include  the  Multispecies  Monitoring 
Committee  Report  which  addresses  the 
status  of  the  multispecies  finfish  stocks, 
evaluates  the  effectiveness  of 
management  measures  and  estimates  the 
potential  impacts  of  possible 
management  options  that  could  be  used 
to  adjust  the  Northeast  Multispecies 


Fishery  Management  Plan  (FMP)  for  the 
2000-01  fishing  year. 

Friday,  November  5, 1999, 10  a.m. — 
Social  Sciences  Advisory  Committee 
Meeting 

The  committee  will  finalize 
recommendations  concerning 
improvements  to  the  economic,  social 
and  community  impact  analyses  in 
Coimcil  documents  and  review  the 
SAFE  Reports  for  the  Scallop  and  the 
Northeast  Multispecies  fisheries.  Any 
recommendations  made  at  the  last 
committee  meeting  will  be  revisited  at 
this  meeting  for  piuposes  of  ensuring 
adequate  public  comment. 

Tuesday,  November  9, 1999,  9:30 
a.m. — ^Joint  Habitat  Committee  and 
Advisory  Panel  Meeting 

Location:  Sheraton  Femcroft  Hotel,  50 
Femcroft  Road,  Danvers,  MA  01923; 
telephone:  (978)  777-2500. 

The  committee  will  review  proposals 
for  scallop  fishing  access  to  three 
groundfish  closed  areas  (Closed  Areas  I 
and  n  on  Georges  Bank,  and  the 
Nantucket  Lightship  Closed  Area).  The 
committee  will  develop 
recommendations  on  this  issue  and  also 
will  discuss  the  NMFS  "internal" 
Essential  Fish  Habitat  considtation 
process. 

Wednesday,  November  10,  1999.  9:30 
a.m. — ^Joint  Groundfish  Committee  and 
Groimdfish  Advisory  Panel  Meeting 

Location:  Sheraton  Femcroft  Hotel,  50 
Femcroft  Road,  Danvers,  MA  01923; 
telephone:  (978)  777-2500. 

The  committee  and  panel  will  review 
the  Northeast  Multispecies  SAFE 
Report,  including  the  annual 
Multispecies  Monitoring  Committee 
Report  and  proposals  bom  industry  for 
management  measiu^s  to  be  considered 
for  the  2000-01  fishing  year.  The 
committee  may  recommend  a  preferred 
alternative  to  the  Coimcil  for  the 
Northeast  Multispecies  Plan  annual 
framework  adjustment.  The  committee 
and  panel  also  will  discuss  proposals  to 
allow  scallop  dredge  vessel  access  to 
Closed  Areas  I  and  n  and  the  Nantucket 
Lightship  Closed  Area,  and  may  develop 
recommendations  to  the  Coimcil  for 
measures  to  be  included  in  the 
Northeast  Multispecies  FMP  annual 
framework  adjustment. 

Friday,  November  12,  1999,  9:30 
a.m. — Joint  Scallop  Committee  and 
Scallop  Advisory  Panel  Meeting 

Location:  Sheraton  Femcroft  Hotel,  50 
Femcroft  Road,  Danvers,  MA  01923; 
telephone:  (978)  777-2500. 

The  committee  will  review  the 
impacts  of  the  proposed  annual 
framework  adjustment  alternatives  for 
the  Scallop  FMP  and  will  recommend  a 
preferred  management  option  to  the 
Council  at  its  November  16-18, 1999 
meeting.  Final  action  on  the  framework 


adjustment  is  scheduled  to  occur  at  that 
time. 

As  an  addition  to  the  committee 
agenda,  members  will  discuss  and 
recommend  changes  to  the  Sea  Scallop 
Total  Allowable  Catch  research  set-aside 
mechanism  that  is  currently  in  the  Sea 
Scallop  FMP. 

Monday,  November  15,  1999,  9:30 
a.m. — Gear  Conflict  Committee  Meeting 

Location:  New  England  Fishery 
Management  Council  Office,  5 
Broadway,  Saugus,  MA  01906; 
telephone:  (781)  231-0422. 

The  committee  will  develop 
recommendations  concerning  gear 
conflict  issues  to  be  considered  by  the 
Council  when  considering  scallop 
vessel  access  to  Closed  Areas  I  and  11  on 
Georges  Bank,  and  the  Nantucket 
Lightship  Closed  Area.  The  committee 
also  may  discuss  other  gear  conflict 
issues  that  are  brought  to  its  attention. 

Monday,  November  15, 1999,  1  p.m. — 
Enforcement  Conunittee  Meeting 

Location:  New  England  Fishery 
Management  Council  Office,  5 
Broadway,  Saugus,  MA  01906; 
telephone:  (781)  231-0422. 

The  committee  will  develop 
recommendations  concerning 
enforcement  issues  related  to  scallop 
vessel  access  to  Closed  Areas  I  and  D  on 
Georges  Bank,  and  the  Nantucket 
Lightship  Closed  Area  for  the  fishing 
year  March-Febmary,  2000-01.  The 
committee  may  discuss  other 
enforcement  issues  that  are  brought  to 
its  attention. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  Council  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
Council  action  during  these  meetings. 
Council  action  will  be  restricted  to  those 
issues  specifically  listed  in  this  notice 
and  any  issues  arising  after  publication 
of  this  notice  that  require  emergency 
action  under  section  305(c)  of  ^e 
Magnuson-Stevens  Act,  provided  the 
public  has  been  notified  of  the  Council's 
intent  to  take  final  action  to  address  the 
emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  vrith  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Paul  J.  Howard 
(see  ADDRESSES)  at  least  5  days  prior  to 
the  meeting  dates. 

Dated:  October  15,  1999. 

Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 

[FR  Doc.  99-27421  Filed  10-19-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 

Performance  Review  Board  ' 

AGENCY:  Patent  and  Trademarlc  Office, 

Commerce. 

ACTION:  Annoimcement  of  membership 

of  the  Patent  and  Trademark  Office 

Performance  Review  Board. 

SUMMARY:  In  conformance  with  the  Civil 

Service  Reform  Act  of  1978,  5  U.S.C. 

4314(c)(4),  the  Patent  and  Trademark 

Office  annoimces  the  appointment  of 

persons  to  serve  as  members  of  its 

Performance  Review  Board. 

ADDRESSES:  Comments  should  be 

addressed  to  Director,  Office  of  Himian 

Resources.  Patent  and  Trademark  Office, 

One  Crystal  Park,  Suite  707, 

Washington,  DC  20231. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alethea  Long-Green  at  the  above 

address  or  telephone  (703)  305-8062. 

SUPPLEMENTARY  INFORMATION:  The 

membership  of  the  Patent  and 

Trademark  Office  Performance  Review 

Board  is  as  follows: 

Stephen  C.  Browning,  Chair,  Acting 
Associate  Commissioner  and  Chief 
Financial  Officer,  Patent  and 
Trademark  Office,  Washington,  DC 
20231,  Term — expires  September  30, 
2001 

Janice  A.  Howell,  Director,  Patent 
Examining  Group,  Patent  and 
Trademark  Office,  Washington,  DC 
20231,  Term— expires  September  30, 
2001 

Jin  F.  Ng,  Director,  Patent  Examining 
Group,  Patent  and  Trademark  Office, 
Washington,  DC  20231,  Term- 
expires  September  30,  2000 

Albin  F.  Drost,  Acting  Solicitor,  Patent 
and  Trademark  Office,  Washington, 
DC  20231,  Term — expires  September 
30, 2001 

Robert  M.  Anderson,  Deputy  Assistant 
Commissioner  for  Trademarks,  Patent 
and  Trademark  Office,  Washington, 
DC  20231,  Term— expires  September 
30, 2001 

Gerald  R.  Lucas,  Director,  Eastern 
Administrative  Support  Center, 
Department  of  Commerce,  Norfolk, 
VA  23510,  Term — expires  September 
30, 2001 

Robert  F.  Kugelman,  Director,  Office  of 
Budget,  Department  of  Commerce, 
Washington,  DC  20230,  Term- 
expires  September  30,  2001 

H.  Dieter  Hoinkes,  Deputy 
Administrator  for  Legislative  and 
International  Affairs,  Patent  and 
Trademark  Office,  Washington,  DC 
20231,  Term — expires  September  30, 
2001 


Dated:  October  7. 1999. 
Q.  Todd  Dicldnson, 

Acting  Assistant  Secretary  of  Commerce  and 

Acting  Commissioner  of  Patents  and 

Trademarks. 

[FR  Doc.  99-27305  Filed  10-19-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Science;  Fuaion  Energy 
Sciencea  Adviaory  Committee  Renewal 

Pursuant  to  section  14(a)(2)(A)  of  the 
Federal  Advisory  Committee  Act 
(FACA)  Pub.  L.  92-463,  and  section 
101-6.1015,  title  41  Code  of  Federal 
Regulations,  and  following  consultation 
wi3i  the  Committee  Management 
Secretariat,  General  Services 
Administration  (GSA),  notice  is  hereby 
given  that  the  Fusion  Energy  Sciences 
Advisory  Committee  has  been  renewed 
for  a  two-year  period  beginning  October 
1999.  The  Committee  will  provide 
advice  to  the  Department  on  long-range 
plans,  priorities,  and  strategies  for 
demonstrating  the  scientific  and 
technological  feasibility  of  fusion 
energy. 

The  renewal  of  the  Fusion  Energy 
Sciences  Advisory  Committee  has  been 
determined  to  be  essential  to  the 
conduct  of  the  Department's  business 
and  in  the  public  interest  in  connection 
with  the  performance  of  duties  imposed 
upon  the  Department  of  Energy  by  law. 
The  Committee  will  continue  to  operate 
in  accordance  with  the  provisions  of  the 
FACA,  the  GSA  regulation  on  Federal 
Advisory  Committee  Management,  and 
other  directives  and  instructions  issued 
in  implementation  of  those  acts. 

Further  information  regarding  this 
advisory  committee  can  be  obtained 
from  Ms.  Rachel  Samuel  at  (202)  586- 
3279. 

Issued  in  Washington,  DC  on  October  8, 
1999. 

James  N.SoUt, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  99-27422  Filed  10-19-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 
Bonneville  Power  Administration 

Fish  and  Wildlife  Implementation  Plan 

AGENCY:  Bonneville  Power 
Administration  (BPA),  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  (EIS). 

SUMMARY:  Throughout  the  Pacific 
Northwest  region  there  are  several 


ongoing  processes  to  develop  plans  and 
programs  for  the  management,  recovery, 
and  mitigation  of  the  Columbia  River 
Basin's  fish  and  wildlife  resources. 
These  plans  and  programs  will  help  to 
shape  a  regional  fish  and  wildlife  policy 
direction  that  will  guide  BPA's 
mitigation  and  recovery  efforts, 
including  its  funding,  for  the  next 
decade  or  more.  BPA  expects  to  shift  its 
fish  and  wildlife  spending  accordingly. 
BPA  currently  funds  over  70  percent  of 
the  fish  and  wildlife  mitigation  and 
recovery  efforts  on  behalf  of  the  Federal 
Coliunbia  River  Power  System  (FCRPS). 
Consequently,  BPA  has  a  responsibility 
to  understand  the  impacts  of  those 
efforts  and  to  ensure  it  can  fund  them 
efficiently.  Therefore,  BPA  intends  to 
prepare  an  EIS  that  examines  the 
impacts  that  may  arise  from 
implementing  one  of  the  fish  and 
wildlife  policy  directions  reflected  in 
the  alternatives  being  considered  in  the 
ongoing  regional  processes.  BPA  will 
coordinate  the  scoping  meetings  and 
comment  processes  for  this  EIS  with  the 
other  ongoing  regional  processes. 
However,  BPA  is  preparing  this  EIS  for 
its  own  piuposes,  and  the  EIS  is  not  a 
predicate  for  decisions  by  other  Federal 
agencies. 

DATES:  BPA  will  establish  a  30-day 
scoping  period  during  which  all 
interested  and  affected  persons  and 
agencies  are  invited  to  comment  on  the 
scope  of  BPA's  proposed  Fish  and 
Wildlife  Implementation  Plan  EIS. 
Scoping  will  help  BPA  ensure  that  a  full 
range  of  issues  related  to  the 
implementation  of  its  fish  and  wildlife 
duties  are  addressed  in  the  EIS,  and  also 
will  identify  significant  or  potentially 
significant  impacts  that  may  result  from 
implementation  of  such  a  new  plan.  A 
Notice  of  Scoping  Meeting(s)  will  be 
published  in  the  Federal  Register.  That 
notice  will  annoimce  the  date(s)  and 
location(s)  of  the  scoping  meeting(s)  and 
provide  speoific  information  on  the 
close  of  the  scoping  period. 

When  completed,  the  Draft  EIS  will  be 
circulated  for  review  and  comment,  and 
BPA  will  hold  public  comment 
meetings  for  the  Draft  EIS.  BPA  will 
consider  and  respond  to  comments 
received  on  the  Draft  EIS  in  the  Final 
EIS. 

ADDRESSES:  BPA  invites  comments  and 
suggestions  on  the  proposed  scope  of 
the  Draft  EIS.  Send  comment  letters,  and 
requests  to  be  placed  on  the  project 
mailing  list,  to  Communications, 
Bonneville  Power  Administration — KC- 
7,  PO  Box  12999,  Portland,  Oregon, 
97212.  The  phone  ntmiber  of  the 
Communications  office  is  503-230-3478 
in  Portland;  toll-free  1-800-622-4519 
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outside  of  Portland.  Comments  may  also 
be  sent  to  the  BPA  Internet  address: 
coininenf@6pa.gov. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Charles  C.  Alton,  Project  Manager,  KEC- 
4,  Bonneville  Power  Administration,  PO 
Box  3621,  Portland,  Oregon.  97208- 
3621;  phone  number  503-230-5878;  fax 
nimiber  503-230-5699. 
SUPPLEMENTARY  INFORMATION:  BPA 
markets  electric  power  from  29 
hydroelectric  dams  operated  by  the 
United  States  Army,  Corps  of  Engineers 
(Corps);  and  the  United  States 
Department  of  the  Interior,  Bureau  of 
Reclamation  (BoR),  in  the  Pacific 
Northwest  (Idaho,  Montana,  Oregon, 
and  Washington).  Part  of  the  power- 
marketing  responsibility  includes 
complying  with  the  laws  meant  to 
protect  the  environment.  In  the  last  two 
decades,  BPA  has  spent  over  $2  billion 
collected  from  its  ratepayers  on 
measures  to  mitigate  and  recover  fish 
and  wildlife.  BPA  currently  spends 
approximately  $252  million  annually, 
plus  there  are  lost  power  opportimities 
and  operational  costs. 

Under  the  Pacific  Northwest  Electric 
Power  Planning  and  Conservation  Act 
(Northwest  Power  Act),  BPA  has  duties: 
(1)  To  protect,  mitigate,  and  enhance 
fish  and  wildlife  adversely  affected  by 
the  construction  and  operation  of  the 
FCRPS,  and  (2)  to  do  so  in  a  manner  that 
provides  equitable  treatment  for  such 
fish  and  wildlife  with  the  other 
purposes  of  the  FCRPS.  Under  the 
Endangered  Species  Act  (ESA),  BPA  has 
duties  to  avoid  jeopardy  to  species 
listed  imder  ESA  and  to  aid  in  the 
recovery  of  those  species.  BPA's 
mitigation  and  recovery  expenditures 
are  typically  in  fulfillment  of  these 
Northwest  Power  Act  and  ESA  duties. 

BPA  expects  that  the  entities  that  help 
guide  its  expenditures  for  mitigation 
and  recovery  will  recommend  changes 
in  BPA's  spending  regime  and 
programs.  These  recommendations 
could  include  eliminating  some  current 
mitigation  projects,  significantly 
modifying  others,  and  initiating  whole 
new  projects.  These  changes  in 
priorities  may  require  reexamination  of 
the  impacts  BPA  enables  through  its  fish 
and  wildlife  funding.  Therefore,  BPA  is 
initiating  an  EIS  to  study  the 
environmental  impacts  that  may  arise 
from  BPA's  implementation  of  the 
alternatives  being  considered  in  the 
other  regional  processes  currently 
imderway.  The  EIS  will  provide  a 
broad-based  comparison  of  the  impacts 
associated  with  these  alternatives. 

The  first  regional  process  to  develop 
alternatives  that  may  affect  the 
implementation  of  BPA's  fish  and 


wildlife  duties  is  the  Multi-Species 
Framework  Project  (Framework)  which 
is  managed  collaboratively  by  the 
Northwest  Power  Planning  Council 
(States),  Federal  agencies,  and  Tribes. 
The  Framework  is  developing  a  set  of 
alternatives  for  futiu^  economic  and 
natural  resource  management  of  the 
basin.  The  EIS  will  consider  the 
biological,  social,  and  economic  effects 
of  those  alternatives. 

The  other  major  Federal  decision- 
making processes  that  may  affect  BPA's 
fish  and  wildlife  duties  are  those 
associated  with  planning  for  future 
operations  of  the  FCRPS,  National 
Forest  ^aiming  activities,  and  plans  for 
operatTOi  of  fish  hatcheries  and 
regulation  of  fish  harvests.  Nine  Federal 
agencies  are  involved  in  various  aspects 
of  these  management  activities  affecting 
the  Coliunbia  River — ^the  National 
Marine  Fisheries  Service,  the  Corps,  the 
BoR,  BPA,  the  Environmental  Protection 
Agency,  the  Fish  and  Wildlife  Service, 
the  Bureau  of  Indian  Affairs,  the  Forest 
Service,  and  the  Bureau  of  Land 
Management.  BPA  is  also  participating 
in  ESA  consultations  that  will  lead  to  a 
decision  in  the  year  2000  regarding  how 
to  structxu^  and  operate  the  FCRPS. 
That  decision  will  not  be  considered  in 
the  EIS  here  being  proposed.  The 
National  Environmental  Policy  Act 
documentation  for  that  decision  has 
already  been  or  is  currentiy  being 
prepared  in  a  separate  process. 

In  addition  to  the  Framework  and 
Federal  Caucus  processes,  there  are 
numerous  other  actions  related  to  the 
development  and  implementation  of 
BPA's  fish  and  wildlife  implementation 
plan.  These  actions  include  studies  to 
address  water  quality  issues  in  the 
Columbia  and  Snake  Rivers,  various 
salmon  restoration  plans,  and  a  review 
of  artificial  (hatchery)  production.  Still 
other  processes  may  be  identified 
during  scoping.  This  EIS  will  use 
information  from  these  efforts  in  its 
analysis. 

Need  for  the  EIS 

BPA  intends  to  reexamine  the 
assimiptions  imderlying  its  current  fish 
and  wildlife  implementation  plan.  The 
purpose  of  the  EIS  is  to  compare  the 
status  quo  implementation  plan  with 
alternatives  derived  fi-om  the  other 
regional  processes  in  an  attempt  to  find 
a  better  way  to  achieve  greater 
administrative  efficiency,  biological 
effectiveness,  and  cost-effectiveness 
while  providing  health  and  stability  for 
the  environment  and  economy. 


Issued  in  Portland,  Oregon,  on  October  8. 
1999. 

J.  A.  Johansen, 

Administrator  and  Chief  Executive  Officer. 
[FR  Doc.  99-27423  Filed  10-19-99;  8:45  am] 
BIUINGCOOE  64S(M>1-P 


DEPARTMEffr  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP99-480-002] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Compliance 
HIing 

October  14.  1999. 

Take  notice  that  on  October  7, 1999, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheets  to  be  effective 
September  23, 1999: 

Second  Sub  Second  Revised  Sheet  No.  456 
Third  Revised  Sheet  No.  462 

Texas  Eastern  states  that  the  sole 
purpose  of  this  filing  is  to  comply  with 
the  Commission's  letter  order  in  Docket 
Nos.  RP99-480-000  and  001  dated 
September  22,  1999  accepting  Texas 
Eastern's  August  23, 1999  filing,  to 
include  in  its  tariff  a  negotiated  rates 
provision  pursuant  to  the  Alternative 
Rates  Policy  Statement  (74  FERC  61,076 
(1996)).  Texas  Eastern  states  that  the 
revised  tariff  sheets  modify  the  net 
present  value  evaluations  in  Sections 
3.12(A)(1)  and  3.13(E)  of  die  General 
Terms  and  Conditions  of  its  tariff  as 
requ'red  by  the  Commission  in  the 
Sep  .ember  22, 1999  letter  order. 

Texas  Eastern  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  this 
filing-should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Sh«et,  NE.  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protest  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
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rims.htm  (call  202-208-2222  for 

assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  99-27359  Filed  10-19-99;  8:45  am] 

BRXMO  CODE  S717-01-4I 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaslon 

[Docket  No.  CP98-133-003] 

Vector  Pipeline  LP.;  Notice  of 
Annendment 

October  14, 1999. 

Take  notice  that  on  October  4, 1999, 
Vector  Pipeline  L.P.  (Vector),  2900  421- 
7th  Avenue  SW,  Calgary,  Alberta, 
Canada  T2P  4K9,  filed  in  Docket  No. 
CP98-1 33-003  an  application  pursuant 
to  Section  7(c)  of  the  Natural  Gas  Act  for 
an  amendment  to  its  certificate  of  public 
convenience  and  necessity  previously 
issued  by  the  Commission  on  May  27, 
1999,  in  Docket  No.  CP98-1 33-000,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Conmiission 
and  open  to  public  inspection.  This 
filing  may  be  viewed  on  the  Internet  at 
http://www.ferc.fed.us/online/rims.htm 
(call  202-208-2222  for  assistance). 

The  Commission's  May  27, 1999  order 
authorized,  among  other  things,  the 
construction  and  operation  of  a  pipeline 
from  Joilet,  Illinois  to  the  U.S.-Canada 
border  near  St.  Clair,  Michigan.  Vector 
states  that  the  May  27, 1999  order  also 
certificated  the  "Milford"  Compressor 
Station  site;  although,  the  Final 
Environmental  Impact  Analysis  foimd 
that  either  the  proposed  "Milford"  site 
or  "Alternate  Site  2",  both  located  in 
Oakland  County,  Michigan,  would  be 
acceptable  as  a  site  for  construction  of 
the  compressor  station. 

Specifically,  Vector  seeks 
authorization  to  move  the  site  of  the 
construction  of  the  subject  compressor 
station  from  the  "Milford"  site  to 
"Alternate  Site  2"  (which  Vector  has  re- 
named as  the  "Highland"  site).  Vector 
states  that  it  has  negotiated  a  purchase 
agreement  for  the  "Highland"  site, 
thereby  obviating  the  need  for  eminent 
domain.  Vector  further  states  that 
shifting  the  compressor  station  site  from 
"Milford"  to  "Highland"  does  not 
impair  Vector's  ability  to  meet  its  design 
requirements,  although  the  shift  will 
result  in  additional  costs  that  will 
increase  Vector's  recourse  rate  by 
approximately  $0,002  per  Dth  on  a  unit 
basis. 

Vector  also  requests  that  Ordering 
Paragraph  (E)  of  the  May  27, 1999  order 
be  amended  to  impose  the  two-year 


construction  completion/in-service 
condition,  as  it  applies  to  this  amended 
compressor  station  site,  frt>m  the  date  of 
the  final  order  on  this  amendment 
application. 

Any  question  regarding  this 
amendment  should  be  directed  to  Ned 
Hengerer,  Counsel  for  Vector  Pipeline 
L.P.,  John  &  Hengerer,  1200  17th  Street, 
NW,  Suite  600,  Washington,  DC  20036 
at  (202)  429-8811. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
28, 1999,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NW,  Washington,  DC  20426,  a 
motion  to  intervene  or  a  protest  J^ 
accordance  with  the  requiremeniFof  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  regulations  under  the 
Natxural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  vtrill 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  The  Commission's 
rules  require  that  protestors  provide 
copies  of  their  protests  to  the  party  or 
parties  directly  involved.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  motion  to 
intervene  in  accordance  with  the      *" 
Commission's  rules. 

A  person  obtaining  intervenor  statues 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  docimients  filed  by  the  applicant  and 
by  every  one  of  the  interveners.  An 
intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervenor  must  submit 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  14  copies  with  the  Conmiission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  reqtured  to 
serve  copies^f  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 


Commission's  final  order  to  a  federal 
court. 

The  Commissicm  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those  _ 
requesting  intervenor  status. 

"Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
ndes  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no 
motion  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  a  grant  of  the  certificate  is  required 
by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Conmussion  on  its  ovra  motion  believes 
that  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Vector  to  appear  or  to 
be  represented  at  the  hearing. 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-27358  Filed  10-19-99;  8:45  am] 

BILLMQ  CODE  6717-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  ECOO-2-000,  et  al.] 

Loulavllle  Gaa  and  Electric  Company, 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Rlinga 

October  12,  1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Louisville  Gas  and  Electric  Company, 
Kentucky  Utilities  Company 

[Docket  No.  ECOO-2-000] 

Take  notice  that  on  October  5, 1999, 
Louisville  Gas  and  Electric  Company 
(LG&E)  and  Kentucky  Utilities  Company 
(KU)  tendered  for  filing,  pursuant  to 
Section  203  of  the  Federal  Power  Act, 
16  U.S.C.  824(b)  (1999).  and  Part  33  of 
the  Commission's  regulations,  18  CFR 
part  33,  an  Application  for  approval  of 
the  disposition  of  their  joint  interests  in 
certain  combustion  turbine  units  and 
related  transmission  facilities  through  a 
sale/leaseback  transaction  with  a  foreign 
entity,  and  for  the  waiver  of  certain 
filing  requirements  under  Part  33  of  the 
Commission's  regulations. 
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The  application  requests  that  the 
Commission  (1)  Approve  the  disposition 
of  the  jurisdictional  facilities  associated 
with  Units  No.  5  and  6  at  KU's  E.  W. 
Brown  generating  station  through  a  sale/ 
leaseback  transaction  with  a  foreign 
entity.  The  proposed  disposition  would 
permit  LG&E  and  KU  to  share  in  certain 
tax  benefits  available  to  the  foreign 
entity  under  the  laws  of  the  foreign 
entity's  sovereign,  and  (2)  Grant  the 
waiver  of  the  requirements  of  18  CFR 
33.2(g)  (statement  of  cost  of  facilities 
involved  in  the  sale/leaseback],  and  18 
CFR  33.3  (required  exhibits). 

LG&E  and  KU  requested  expedited 
consideration  of  the  application. 

A  copy  of  this  filing  was  served  upon 
the  Kentucky  Public  Service 
Commission. 

Comment  date:  November  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  PSI  Energy,  Inc. 

[Docket  No.  ECOO-3-OOOl 

Take  notice  that  on  October  5, 1999, 
PSI  Energy,  Inc.  (PSI)  tendered  for  filing 
pursuant  to  Section  203  of  the  Federal 
Power  Act,  16  U.S.C.  824b  and  Section 
33.1(a)(1)  of  the  Federal  Energy 
Regulatory  Commission's  Regulations, 
18  CFR  33.1(a)(1)  its  application  for 
approval  of  the  sale  of  53  of  its 
communications  towers  to  an  affiliated 
company,  Cinergy  Communications , 

Inc.  (ca). 

PSI  states  that  it  has  served  copies  of 
its  application  upon  the  Indiana  Utility 
R^ulatory  Conmiission. 

Comment  date:  November  4, 1999,  in 
accordance  vdth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Avista  Corp. 

(Docket  No.  ER99-3408-O00] 

Take  notice  that  on  August  2, 1999, 
Avista  Corp.,  tendered  for  filing  a 
clarification  of  the  rates  imder  an 
executed  service  agreement  with 
Cogentrix  Energy  Power  Marketing,  Inc., 
for  Dynamic  Capacity  and  Energy 
Service  at  cost-based  rates  imder  Avista 
Corp.'s  FERC  Electric  Tariff,  Original 
Volimie  No.  10.  The  service  agreement 
was  filed  with  the  Commission  on  June 
29, 1999. 

Comment  date:  October  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Allegheny  Power  Service 
Corporation;  On  behalf  of  Monongahela 
Power  Company;  The  Potomac  Edison 
Company;  and  West  Penn  Power 
Company;  and  (Allegheny  Power) 

[Docket  No.  ER99-402 1-000] 

Take  notice  that  on  October  5, 1999, 
Allegheny  Power,  on  behalf  of 


Monongahela  Power  Company,  The 
Potomac  Edison  Company,  and  West 
Penn  Power  Company,  tendered  for 
filing  an  amendment  to  their  application 
in  Docket  No.  ER99-4021-000 
requesting  authorization  for  the 
Allegheny  Power  operating  companies 
to  sell  power  to  one  another  at  a  market- 
based  index  price. 

Allegheny  Power  requests  an  efi'ective 
date  one  day  after  filing. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  October  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Southern  Company  Energy 
Marketing  L.P. 

[Docket  No.  EROO-46-000] 

Take  notice  that  on  October  5, 1999, 
Southern  Company  Energy  Marketing 
L.P.  (SCEM),  tendered  for  filing  an 
application  requesting  approval  of  its 
revised  Market  Rate  Tariff  (Revised 
Tariff),  waiver  of  certain  regulations  and 
certain  of  the  Federal  Energy  Regulatory 
Commission's  filing  requirements.  The 
Revised  Tariff  permits  SCEM  to  engage 
in  sales  of  ancillary  services  at  market- 
based  rates  to  eligible  customers  in  three 
discrete  geographic  markets  within  the 
United  States. 

Comment  date:  October  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Tampa  Electric  Company 

[Docket  No.  EROO-45-OOOl 

Take  notice  that  on  October  5, 1999, 
Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  filing  a  service 
agreement  with  Sonat  Power  Marketing 
L.P.  (Sonat),  under  Tampa  Electric's 
market-based  sales  tariff. 

Tampa  Electric  proposes  that  the 
service  agreement  be  made  effective  on 
September  17, 1999. 

Copies  of  the  filing  have  been  served 
on  Sonat  and  the  Florida  Public  Service 
Commission. 

Comment  date:  October  25.  1999,  in 
accordance  vtrith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Tampa  Electric  Company 

(Docket  No.  EROO-44-OOOl 

Take  notice  that  on  October  5, 1999, 
Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  filing  a  service 
agreement  with  the  Reedy  Creek 


Improvement  District  (RCID)  under 
Tampa  Electric's  market-based  sales 
tariff. 

Tampa  Electric  proposes  that  the 
service  agreement  be  made  effective  on 
September  18,  1999. 

Copies  of  the  filing  have  been  served 
on  RCID  and  the  Florida  Public  Service 
Commission. 

Comment  date:  October  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Western  Systems  Power  Pool 

[Docket  No.  EROO-43-OOOl 

Take  notice  that  on  October  5, 1999, 
Deseret  Generation  &  Transmission  Co- 
operative, Inc.  (Deseret),  tendered  for 
filing  an  executed  Confirmation 
Agreement  between  Deseret  and 
Arizona  Public  Service  Company  (APS) 
regarding  a  long-term  purchase  and  sale 
transaction  under  the  Western  Systems 
Power  Pool  Agreement. 

Comment  date:  October  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Entergy  Services,  Inc. 

[Docket  No.  ER00-42-000] 

Take  notice  that  on  October  5, 1999. 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergj-  Gulf 
States,  Inc.  (Entergy  Gulf  States), 
tendered  for  filing  an  Interconnection 
and  Operating  Agreement  between 
Entergy  Gulf  States  and  RS  Cogen, 
L.L.C. 

Comment  date:  October  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Entergy  Services,  Inc. 

[Docket  No.  EROO-4 1-000] 

Take  notice  that  on  October  5, 1999, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy  Gulf 
States,  Inc.  (Entergy  Gulf  States), 
tendered  for  filing  a  Letter  Amendment 
to  the  Interconnection  and  Operating 
Agreement  between  Entergy  Gulf  States 
and  RS  Cogen,  L.L.C. 

Comment  date:  October  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Entergy  Services,  Inc. 

(Docket  No.  EROO-40-OOO] 

Take  notice  that  on  October  5.  1999, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy  Gulf 
States,  Inc.  (Entergy  Gulf  States), 
tendered  for  filing  a  Letter  Amendment 
to  the  Interconnection  and  Operating 
Agreement  between  Entergy  Gulf  States 
and  RS  Cogen,  L.L.C. 

Comment  date:  October  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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12.  Broad  River  Energy  LLC 

[Docket  No.  EROO-39-OOOj 

Take  notice  that  on  October  5, 1999, 
Broad  River  Energy  LLC  (Broad  River), 
tendered  for  filing  information  related  to 
its  market-based  rate  application  also 
filed  on  this  date.  This  information 
consists  of  an  organizational  chart 
listing  all  the  entities  affiliated  with 
Broad  River  and  its  direct  and  upstream 
owners.  Broad  River  requested 
confidential  treatment  of  the 
organizational  chart  pursuant  to  18  CFR 
388.112. 

Comment  date:  October  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Broad  River  Energy  LIX^ 

pocket  No.  EROO-38-000] 

Take  notice  that  on  October  5, 1999, 
Broad  River  Energy  LLC  (Broad  River), 
tendered  for  filing  an  application  for 
waivers  and  blanket  approvals  imder 
various  regulations  of  the  Commission 
and  for  an  order  accepting  its  FERC 
Electric  Rate  Schedule  No.  1. 
Additionally,  Broad  River  has  tendered 
for  filing  a  power  purchase  agreement 
(PPA)  between  it  and  Carolina  Power  & 
Light  Company.  Broad  River  proposes 
that  its  Rate  Schedule  No.  1  and  its  sales 
under  the  PPA  become  effective  upon 
commencement  of  service  of  the  Broad 
River  Energy  Center  (the  Facility),  a 
generation  project  currently  being 
developed  by  Broad  River  in  the  State 
of  Soudi  Carolina.  The  Facility  will  not 
be  commercially  operable  imtil  June, 
2000. 

Broad  River  intends  to  sell  energy  and 
capacity  from  the  Facility  pursuant  to 
the  terms  of  the  PPA  and  other 
agreements  at  market-based  rates,  and 
on  such  terms  and  conditions  to  be 
mutually  agreed  to  with  the  purchasing 
party. 

Comment  date:  October  25,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Portland  General  Electric  Company 

[Docket  Ne.  ER0O-3&-O001 

Take  notice  that  on  October  5. 1999, 
Portland  General  Electric  Company 
(PGE),  tendered  for  filing  under  PGE's 
Market-Based  Rate  Tariff,  FERC  Electric 
Tariff,  First  Revised  Volimie  No.  11 
(Docket  No.  ER99-1263-000),  an 
executed  Service  Agreement  for  Service 
at  Market-Based  Rates  with  Mieco,  Inc. 

Pursuant  to  18  CFR  Section  35.11,  and 
the  Commission's  Order  in  Docket  No. 
PL93-2-002  issued  July  30, 1993,  PGE 
respectfully  requests  that  the 
Commission  grant  a  waiver  of  the  notice 
requirements  of  18  CFR  Section  35.3  to 


allow  the  Service  Agreement  to  become 
effective  September  15, 1999. 

A  copy  of  this  filing  was  caused  to  be 
served  upon  Mieco,  Inc.,  as  noted  in  the 
filing  letter. 

Comment  date:  October  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Portland  General  Electric  Company 

[Docket  No.  EROO-35-OOOl 

Take  notice  that  on  October  5, 1999, 
Portland  General  Electric  Company 
(PGE),  tendered  for  filing  under  PGE's 
FERC  Electric  Tariff,  Original  Volume 
No.  12  (Docket  No.  ER99-1 2 24-000),  an 
executed  Service  Agreement  for  the 
Sale,  Assignment,  or  Transfer  of 
Transmission  Rights  with  Enron  Power 
Marketing,  Inc. 

Pursuant  to  18  CFR  35.11,  and  the 
Commission's  Order  in  Docket  No. 
PL93-2-O02  issued  July  30, 1993.  PGE 
respectfully  requests  that  the 
Commission  grant  a  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
the  Service  Agreement  to  become 
effective  October  1, 1999. 

Comment  date:  October  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Southern  California  Edison 
Company 

[Docket  No.  EROO-34-OOO) 

Take  notice  that  on  October  5, 1999, 
Southern  California  Edison  Company 
(SCE),  tendered  for  filing  a  revised 
Exhibit  A  to  the  Specifications  for 
Wholesale  Distribution  Service  to  the 
Service  Agreement  for  Wholesale 
Distribution  Service  between  SCE-QF 
Resources  Department  and  SCE 
Transmission  and  Distribution  Business 
Unit  imder  the  Wholesale  Distribution 
Access  Tariff. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  October  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
conmient  date.  Protests  will  be 
considered  by  the  Conmiission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
«rww.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance).      , 
David  P.  Boergers 
Secretary. 

[FR  Doc.  99-27356  Filed  10-19-99;  8:45  am] 
BILUNQ  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlsalon 

[Docket  Nos.  CP99-61-000;  CP99-62-000; 
CP99-63-^XX);  and  CP99-64-000] 

TriState  Pipeline,  LLC;  Notice  to 
Postpone  the  Public  Meetings  for  the 
Proposed  TrIstate  Pipeline  Project 

October  14, 1999. 

By  letter  dated  October  12, 1999, 
TriState  Pipeline,  L.C.C.  (TriState) 
requested  that  the  Commission  hold  in 
abeyance  its  application  until  TriState 
files  a  project  status  report  no  later  than 
January  15,  2000.  Therefore,  the  staff  is 
postponing  the  TriState  Pipeline  Project 
Draft  Environmental  Impact  statement 
(DEIS)  public  meetings  scheduled  for 
October  20  and  21, 1999.  The  written 
conmient  period  on  the  DEIS  is 
extended  imtil  January  15,  2000,  and  the 
staff  may  reschedule  the  public 
meetings  following  their  review  of 
TriState's  project  report. 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-27357  Filed  10-19-99;  8:45  am] 

BILUNG  COOE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6460-6] 

Agency  Information  Collection 
ActlvKles:  Submission  for  0MB 
Review;  Comment  Request,  Standards 
of  Performance  of  Volatile  Organic 
Compound  (VOC)  Emissions  From  the 
Synthetic  Organic  Chemical 
Manufacturing  industry  (SOCMI),  Air 
Oxidation  Unit  Processes;  and 
Distillation  Operations 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
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3501  et  seq.),  this  document  annoiinces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Standards  of  Perfonnance  of 
Volatile  Organic  Compound  (VOC) 
Emissions  from  the  Synthetic  Organic 
Chemical  Manufacturing  Industry 
(SOCMI),  Air  Oxidation  Unit  Processes; 
and  Distillation  Operations  OMB 
Control  Number  2060-0197,  expiration 
date  12/31/99.  The  Idtdeschbes  the 
nature  of  the  information  collection  and 
its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  November  19, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Fanner  at  EPA  by  phone  at  (202) 
260-2740,  by  E-Mail  at 
Farmer. Sandy^pamail. epa.gov  or 
download  a  copy  of  the  ICR  off  the 
Internet  at  http://www.epa.gov/icr  and 
refer  to  EPA  ICR  No.  0998.06. 
SUPPLEMENTARY  INFORMATION: 

Title:  Standards  of  Performance  of 
Volatile  Organic  Compound  (VOC) 
Emissions  from  the  Synthetic  Organic 
Chemical  Manufacturing  Industry 
(SOCMI),  Air  Oxidation  Unit  Processes, 
Subpart  m,  and  Distillation  Operations, 
Subpart  NNN;  OMB  Control  No.  2060- 
0197;  EPA  ICR  No.  0998.06,  expiration 
12/31/99.  This  is  a  request  for  an 
extension  of  a  currently  approved 
collection. 

Abstract:  This  ICR  contains 
recordkeeping  and  reporting 
requirements  that  are  mandatory  for 
compliance  with  40  CFR  60.610,  subpart 
in,  Standards  of  Performance  for  VOC 
Emissions  from  SOCMI  Air  Oxidation 
Unit  Processes  and  40  CFR  60.660, 
subpart  NNN,  Standards  of  Performance 
for  VOC  from  SOCMI  Distillation 
Operations.  This  information  is  used  by 
the  Agency  to  identify  sources  subject  to 
the  standards  and  to  insure  that  the  best 
demonstrated  technology  is  being 
properly  applied.  The  standards  require 
periodic  recordkeeping  to  document 
process  information  relating  to  the 
somx:es'  ability  to  meet  the  requirements 
of  the  standard  and  to  note  the 
operation  conditions  under  which 
compliance  was  achieved. 

In  the  Administrator's  judgment,  VOC 
emissions  from  SOCMI  air  oxidation 
unit  processes  and  distillation 
operations  cause  or  contribute  to  air 
pollution  that  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare.  Therefore,  NSPS  were 
promulgated  for  this  source  category. 
Owners  or  operators  of  the  affected 
facilities  described  must  make  the 


following  one-time-only  reports: 
notification  of  the  date  of  construction 
or  reconstruction;  notification  of  the 
anticipated  and  actual  dates  of  startup; 
notification  of  any  physical  or 
operational  change  to  an  existing  facility 
which  may  increase  the  regulated 
pollutant  emission  rate;  notification  of 
the  date  of  the  initial  performance  test; 
and  the  results  of  the  initial 
performance  test.  Owniers  or  operators 
are  also  required  to  maintain  records  of 
the  occiurence  and  duration  of  any 
startup,  shutdown,  or  malfunction  in 
the  operation  of  an  affected  facility,  or 
any  period  during  which  the  monitoring 
system  is  inoperative.  These 
notifications,  reports  and  records  are 
required,  in  general,  of  all  sources 
subject  to  NSPS. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  nimiber.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  doamieht 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  pubUshed  on  06/04/ 
99  (64  FR  30011);  no  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  50  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Owners/Operators  of  the  Synthetic 
Organic  Chemical  Manufacturing 
Industry 

Estimated  No.  of  Respondents:  2,767 

Frequency  of  Response:  Semiaiuiual 

Estimated  Total  Annual  Hour  Burden: 
278,687  hours. 

Estimated  Total  Annualized  Capital, 
O&M  Cost  Burden: 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 


provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  0998.06  and 
OMB  Contit)l  No.  2060-0197  in  any 
correspondence. 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Office  of  Policy, 
Regulatory  Information  Division 
(2137),  401  M  Street,  SW., 
Washington,  DC  20460;        and 
Office  of  Information  and  Regulatory 
Affoirs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  Stieet,  NW., 
Washington,  DC  20503. 

Dated:  October  13, 1999. 
Joseph  Retzer, 

Director.  Regulatory  Information  Division. 
[FR  Doc.  99-27390  Filed  10-19-99:  8:45  am] 
BILLING  cooe  a6ao-«o-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[Docket  No.  A-99-31 ;  FRL-6459-3] 

List  of  Source  Categories 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  receipt  of  a  complete 

petition. 

SUMMARY:  This  notice  announces  that 
EPA  has  created  a  two-piece  beer  and 
beverage  can  coating  (two-piece  can) 
subcategory  within  the  Metal  Can 
(Surface  Coating)  source  category.  This 
notice  also  announces  the  receipt  of  a 
complete  petition  from  the  Can 
Manufacturers'  Institute  (CMI) 
requesting  EPA  to  remove  the  two-piece 
can  subcategory  from  the  List  of  Sovut» 
Categories  (Source  Category  List).  The 
Soiux:e  Category  List  was  developed 
pursuant  to  section  112(c)(1)  of  tixe 
Amendments  to  the  1990  Clean  Air  Act 
(Act)  and  published  in  the  Federal 
Register  on  July  16,  1992  (57  FR  31576). 
We  have  determined  that  the  original 
petition  submittal  by  CMI,  dated 
November  4,  1996,  plus  the 
supplemental  materials  provided  by 
CMI  tiirough  April  21,  1999,  will 
support  an  assessment  of  the  human 
health  impacts  associated  with 
hazardous  air  pollutant  (HAP)  emissions 
from  two-piece  can  coating  operations. 
In  addition,  the  data  submitted  by  CMI 
will  support  an  assessment  of  the 
environmental  impacts  associated  with 
HAP  emissions  from  the  two-piece  can 
coating  subcategory.  Consequently,  we 
have  concluded  that  CMI's  petition  is 
complete  as  of  April  21, 1999,  the  date 
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of  the  last  supplement,  and  is  ready  for 
public  comment  and  the  technical 
review  phase  of  our  delist  petition 
evaluation  process. 

This  notice  invites  the  public  to 
provide  additional  information,  beyond 
that  filed  in  the  petition,  on  sources, 
emissions,  exposure,  health  effects  and 
environmental  impacts  associated  with 
HAP  emissions  from  two-piece  can 
coating  operations  that  may  be  relevant 
to  our  technical  review. 
DATES:  Comments  and  additional  data 
will  be  accepted  if  received  on  or  before 
November  19, 1999. 
ADDRESSES:  Documents.  A  copy  of  the 
complete  petition  is  contained  in  a 
docket  available  at  the  Air  and 
Radiation  Docket  and  Information 
Office,  401  M  Street  SW,  Room  M-1500 
(6102),  Waterside  Mall,  Washington,  DC 
20460.  The  docket  number  for  this 
action  is  A-99-31.  You  may  inspect  the 
petition  and  copy  it  for  oSsite  review 
between  8:30  a.m.  and  5:30  p.m.  EST, 
Monday  through  Friday.  A  reasonable 
fee  may  be  charged  for  copying. 

Comments  and  Data  Submissions. 
Comments  and  additional  data  should 
be  submitted  (in  duplicate  if  possible) 
to:  The  Docket  Clerk,  Air  and  Radiation 
Docket  and  Information  Office,  401  M 
Street  SW,  Room  M-1500  (Mail  Code 
6102),  Waterside  Mall,  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kell^Rimer,  Emission  Standards 
Division  {MD-13),  Office  of  Air  Quality 
Planning  and  Standards,  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711, 
telephone  (919)  541-2962,  electronic 
mail  address:  rimer.kelly®epa.gov. 

I.  Introduction 

A.  What  Are  Hazardous  Air  Pollutants? 

Hazardous  air  pollutants  include  a 
wide  variety  of  organic  and  inorganic 
substances  released  from  large  and 
small  industrial  operations,  fossil  fuel 
combustion,  gasoline  and  diesel- 
powered  vehicles,  and  many  other 
sources.  The  HAPs  have  been  associated 
with  a  wide  variety  of  adverse  health 
effects,  including  cancer,  neurological 
effects,  reproductive  effects,  and 
developmental  effects.  The  health 
effects  associated  with  the  various  HAPs 
may  differ  depending  upon  the  toxicity 
of  the  individual  HAP  and  the  particular 
circumstances  of  exposure,  such  as  the 
amount  of  chemical  present,  the  length 
of  time  a  person  is  exposed,  and  the 
stage  in  life  of  the  person  when  the 
exposure  occurs.  The  list  of  HAPs  can 
be  found  in  section  112(b)(1)  of  the  Act. 
The  HAPs  list  provides  the  basis  for 
research,  regulation,  and  other  related 


EPA  activities  under  section  112  of  the 
Act. 

B.  What  Is  the  Source  Category  List? 

Section  112(c)  of  the  Act  requires  the 
EPA  to  publish  a  list  of  all  categories 
and  subcategories  of  major  and  area 
sources  of  HAPs  which  will  be  subject 
to  regulation.  A  "major  source"  is  any 
stationary  source  (including  all 
emission  points  and  units  located 
within  a  contiguous  area  and  under 
common  control)  of  air  pollution  that 
has  the  potential  to  emit,  considering 
controls,  10  tons  or  more  per  year  of  any 
HAP,  or  25  or  more  tons  per  year  of  any 
combinations  of  HAPs.  An  "area 
source"  is  a  stationary  source  that  emits 
HAPs  in  amounts  less  than  10  or  25  tons 
per  year.  For  an  area  source  category  to 
be  listed,  the  EPA  must  determine  that 
the  source  category  presents  a  threat  to 
human  health  or  to  the  environment. 
Under  section  112(d),  the  Act  requires 
EPA  to  establish  national  emission 
standards  for  source  categories  based  on 
maximum  achievable  control 
technology  (MACT)  for  major  source 
categories  and  to  set  either  MACT  or 
generally  available  control  technology 
(GACT)  standards  for  area  source 
categories. 

The  EPA  published  the  initial  Source 
Category  List  in  the  Federal  Register  on 
July  16, 1992  (57  FR  31576);  you  can 
find  the  most  recent  update  to  the 
Source  Category  List  in  the  February  12, 
1998  Federal  Register  (63  FR  7155). 

C.  What  Is  a  Source  Category  Delist 
Petition? 

A  souirce  category  delist  petition  is  a 
formal  request  to  the  EPA  from  an 
individual  or  group  to  remove  a  specific 
source  category  firom  the  Source 
Category  List.  The  removal  of  a  source 
category  bom.  the  list  eliminates  it  from 
consideration  in  EPA's  program  to 
promulgate  MACT  standards. 

Any  group  or  person  may  petition  the 
EPA  to  delete  a  source  category  from  the 
Source  Category  List.  The  Administrator 
must  grant  or  deny  a  petition  within  12 
months  of  receiving  a  complete  petition. 

Section  112(c)(9)(B)  provides  that  the 
Administrator  may  delete  a  source 
category  from  the  Source  Category  List 
if  she  determines  that  no  source  in  the 
category: 

1.  Einits  carcinogens  in  amounts  that 
may  result  in  a  lifetime  risk  of  cancer 
exceeding  one  in  a  million  to  the 
individual  most  exposed; 

2.  Emits  noncarcinogens  in  amoimts 
that  exceed  an  ample  margin  of  safety  to 
protect  the  public  health;  and 

3.  Emits  HAPs  in  amounts  that  will 
result  in  adverse  environmental  effects. 


The  EPA  will  not  grant  a  petition  to 
delete  a  source  category  or  subcategory 
from  the  Source  Category  List  pursuant 
to  section  112(c)(9)(B)  unless  EPA 
makes  an  initial  determination  that  each 
of  the  statutory  criteria  appear  to  be  met 
for  each  HAP  emitted  by  each 
individual  source  withiii  the  category  or 
subcategory. 

D.  What  Is  a  Subcategory? 

A  subcategory  is  a  group  of  similar 
sources  within  a  given  source  category. 
As  part  of  the  regulatory  development 
process,  EPA  evaluates  the  similarities 
and  differences  between  industry 
segments  or  groups  of  facilities 
comprising  a  source  category.  Different 
source  categories  may  be  evaluated  and 
subcategorized  in  different  ways. 

In  establishing  subcategories,  EPA 
consider^  factors  such  as  process 
operations  (type  of  process,  raw 
materials,  chemistry/formulation  data, 
associated  equipment,  and  final 
products);  emission  characteristics 
(amoimt  and  type  of  HAP);  control 
device  applicability;  and  opportunities 
for  pollution  prevention.  The  EPA  may 
also  look  at  existing  regulations  or 
guidance  &t)m  States  and  other 
regulatory  agencies  in  determining 
subcategories. 

The  Act  does  not  expressly  establish 
a  process  for  deletion  of  a  subcategory 
from  the  Source  Category  List.  However, 
EPA  construes  the  Act  to  permit 
petitions  to  delete  a  specified 
subcategory  in  those  instances  where 
EPA  has  previously  created  such  a 
subcategory  within  the  applicable 
source  category. 

E.  How  Does  EPA  Review  a  Petition  To 
Delist  a  Source  Category  or 
Subcategory? 

The  petition  review  process  proceeds 
in  two  phases:  a  completeness 
determination  and  a  technical  review. 
Diuing  the  completeness  determination, 
we  conduct  a  broad  review  of  the 
petition  to  determine  whether  or  not  all 
the  necessary  subject  areas  are 
addressed  and  whether  reasonable 
information  and  analyses  are  presented 
for  each  of  these  subject  areas.  Once  the 
petition  is  determined  to  be  complete, 
we  place  a  notice  of  receipt  of  a 
complete  petition  in  the  Federal 
Register  and  commence  the  technical 
review  phase  of  our  decision-making 
process. 

That  Federal  Register  notice 
announcing  receipt  of  a  complete 
petition  also  annoimces  a  public 
comment  period  on  the  petition.  The 
technical  review  involves  a  more 
thorough  scientific  review  of  the 
petition  to  determine  whether  the  data. 
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analyses,  interpretations,  and 
conclusions  in  the  petition  are 
appropriate  and  technically  sound.  The 
technical  review  will  also  determine 
whether  or  not  the  petition  appears  to 
satisfy  the  necessary  requirements  of 
section  112(c)(9)(B)  and  to  provide 
adequate  support  for  a  decision  to  delist 
the  source  category  or  subcategory.  All 
comments  and  data  submitted  during 
the  public  comment  period  are 
considered  during  the  technical  review. 

The  Agency  considers  the  following 
information  relevant  to  the  evaluation  of 
any  petition: 

1.  Identification  of  sources  included 
in  the  source  category; 

2.  Estimation  of  emissions  from 
identified  sources; 

3.  Estimation  of  ambient  levels,  either 
modeled  or  measured,  of  the  emitted 
HAPs; 

4.  Assessment  of  the  toxicity  of 
chemicals  being  released;  and 

5.  Evaluation  of  the  impact  to 
humans,  plants,  and  animals  from  such 
emissions  (e.g.,  cancer,  noncancer 
effects,  ecological  effects). 

F.  How  Is  the  Decision  To  Delist  a 
Source  Category  or  Sub-Category  Made? 

The  decision  to  either  grant  or  deny 
a  petition  to  delist  a  category  or 
subcategory  is  made  after  a 
comprehensive  technical  review  of  both 
the  petition  and  the  information 
received  &t}m  the  public  to  determine 
whether  the  petition  appears  to  satisfy 
the  requirements  of  section  112(c)(9)(B) 
of  the  Act. 

The  EPA  may  modify  the  Source 
Category  List  without  rulemaking  in 
instances  where  we  conclude  that  a 
category  or  subcategory  did  not 
originally  meet  or  no  longer  meets  the 
quantitative  emission  criteria  for 
inclusion  on  the  list.  However,  in 
instances  where  we  delete  a  category  or 
subcategory  based  on  the  risk  criteria  set 
forth  in  section  112(c)(9)(B),  we  have 
determined  that  it  is  appropriate  to 
utilize  rulemaking  procedures.  Thus,  if 
the  Administrator  decides  to  grant  a 
petition  to  delist  a  category  or 
subcategory  under  this  provision,  EPA 
will  pubhsh  a  notice  of  proposed 
rulemaking  in  the  Federal  Register. 
That  notice  will  propose  to  remove  the 
source  category  or  subcategory  from  the 
Source  Category  List  and  present  the 
reasoning  for  doing  so. 

However,  if  the  Administrator  decides 
to  deny  a  petition  londer  section 
112(c)(9)(B),  an  explanation  of  the 
reasons  for  denial  will  be  published 
instead.  A  notice  of  denial  constitutes 
final  Agency  action  of  nationwide  scope 
and  applicabilify  and  is  subject  to 


judicial  review  as  provided  in  section 
307(b)  of  the  Act. 

n.  Decision  To  Subcategorize 

On  November  4, 1996,  we  received  a 
request  from  CMI  to  create  a  two-piece 
beer  and  beverage  can  subcategory 
within  the  Metal  Can  (Surface  Coating) 
source  category.  We  reviewed  the 
request  to  subcategorize  and  conducted 
our  own  analysis  of  existing  metal  can 
manufacturing  and  surface  coating 
operations.  Based  on  the  information 
presented  by  CMI  and  on  our  analysis 
of  the  source  category,  we  determined 
that  designating  two-piece  beer  and 
beverage  cans  as  a  subcategory  was 
appropriate  under  the  authority 
described  below  and  for  the  following 
reasons. 

In  general,  we  make  the  decision  to 
establish  subcategories  within  a  soiut:e 
category  as  part  of  the  process  of 
developing  a  MACT  standard  applicable 
to  that  category.  In  establishing 
subcategories,  we  typically  consider 
factors  such  as  process  operations, 
emission  characteristics,  control  device 
applicability,  and  opportunities  for 
pollution  prevention.  For  the  two-piece 
aluminum  beer  and  beverage  can 
subcategory  of  the  metal  can  industry, 
the  distinction  is  based  primarily  on 
differences  in  the  process  operations 
[e.g.,  types  of  coatings,  inks  and  solvents 
used);  associated  process  equipment; 
and  process  configurations  (e.g.,  overaU 
process  line  size  and  facility  layout). 

A  two-piece  beer  and  beverage  can 
subcategory  is  consistent  with  existing 
new  source  performance  standards  and 
control  technology  guideline 
approaches.  Subpart  WW  of  40  CFR  part 
63  addresses  volatile  organic  compound 
emissions  (many  of  which  are  also  listed 
as  HAP)  and  is  specifically  titled: 
"Standards  of  Performance  for  the 
Beverage  Can  Surface  Coating  Industry" 
and  defines  beverage  can  as  "any  two- 
piece  steel  or  aluminum  container  in 
which  soft  drinks  or  beer,  including 
malt  liquor,  are  packaged"  and  two- 
piece  can  as  "any  beverage  can  that 
consists  of  a  body  manufactured  from  a 
single  piece  of  steel  and  aluminum." 

Metal  can  surface  coating  operations 
are  differentiated  by  the  tjrpe  of 
product(s)  stored  inside  the  can  which 
determine  the  types  of  coatings  applied 
to  the  interior/exterior  surfaces  of  the 
can.  The  manufacturing  and  coating 
processes  equipment  configuration 
within  the  metal  can  industry  segments 
are  different  in  terms  of  configuration, 
size,  and  complexity  than  other  types  of 
can  manufacturing.  None  of  the  61  two- 
piece  beverage  can  facilities  located  in 
the  U.S.  produce  other  types  of  cans. 
There  are  six  facilities  that  have  an 


"ends"  [e.g.,  can  tops  with  push/pull 
tab)  line  as  part  of  the  on-site 
manufactuiring  operations,  and  there  are 
three  "ends"  only  facilities  that  produce 
ends  for  two-piece  beer  and  beverage 
cans.  Can  "ends"  are  not  included  in 
this  subcategory  and  will  be  addressed 
separately. 

Our  analysis  of  existing  metal  can 
manufacturing  and  surface  coating 
operations  resulted  in  the  decision  to 
establish  a  subcategory  for  two-piece 
aluminum  beer  and  beverage  cans.  This 
subcategory  includes  all  coating; 
cleaning;  and  associated  [i.e.,  storage, 
mixing,  transfer,  handling,  siuiace 
preparation  (can  washers),  and 
wastewater)  operations  related  to  can 
bodies,  except  ends. 

As  provided  by  section  112(e)(4),  our 
decision  to  create  the  specified 
subcategory  is  not  a  final  Agency  action 
and  as  such  is  not  reviewable  at  this 
time.  The  decision  to  create  the 
specified  subcategory  will  be  final  and 
subject  to  review  only  at  such  time  as 
we  decide  to  delete  the  subcategory  or 
when  we  promulgate  a  MACT  standard 
applicable  to  the  subcategory.  In  the 
event  that  we  decide  to  deny  the  present 
petition  to  delist  this  subcategory,  we 
may  reconsider  our  decision  on 
subcategorization  during  subsequent 
development  of  a  MACT  standard  for 
the  Metal  Can  (surface  coating)  category. 

m.  Completeness  Determination  and 
Request  for  Public  Comment 

On  November  4, 1996,  the  CMI 
submitted  a  petition  to  remove  the  two- 
piece  can  subcategory  from  the  Source 
Category  List.  The  EPA  reviewed  the 
initial  petition  to  delete  the  subcategory 
and  determined  that  additional 
information  was  needed  on  several  of 
the  HAPs  emitted  by  this  subcategory  in 
order  for  the  petition  to  be  complete. 
The  petitioner  submitted  additional 
documents  from  1997  through  April 
1999  to  address  the  information  gaps. 

After  reviewing  all  of  the 
supplemental  information,  we 
determined  that  the  essential  subject 
areas  had  been  addressed,  and  that  the 
petition  is  complete  emd  ready  for 
technical  review.  The  EPA  has  therefore 
determined  that  the  petition  was 
complete  as  of  the  date  of  the  last 
supplemental  submission  on  April  21, 
1999.  The  EPA  must  act  to  grant  or  deny 
this  petition  within  12  months  from  that 
date.  The  EPA  has  begun  its 
comprehensive  technical  review  of  the 
CMI  petition.  We  invite  interested 
members  of  the  public  to  submit  any 
additional  information  which  may  be 
relevant  to  our  analysis  of  whether  the 
statutory  criteria  for  delisting  are  met. 
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IV.  Description  of  the  Petition 

The  complete  petition  provided  by 
CMI  contains  the  following  information: 
A.  Identification  of  16  HAPs  emitted 
from  the  two-piece  can  subcategory 


(Table  1).  The  petition  provides  more 
detailed  information  and  analysis  on 
ethylene  glycol  butyl  ether  (EGBE)  and 
formaldehyde  than  on  the  other  HAPs. 
The  petitioner  provides  more  data  on 

Table  1  .—Identification  of  HAPs 


EGBE  due  to  the  fact  that  it  is  the  HAP 
emitted  in  highest  quantities,  and  more 
on  formaldehyde  because  it  is  a 
probable  human  carcinogen  emitted  in 
moderate  quantities. 


HAP 


Chemical 

abstract 

service 

registry  No. 

(CASRN) 


Ettiylene  glycol  monobutyl  ether  (EGBE) 

Formaldehyde 

Oiethylene  glycol  butyl  ether  (DGBE) 

Diethylerie  glycol  ethyl  ether  (DGEE) 

Oiethylene  glycol  hexyl  ether  (DGHE) .... 

Ethylene  glycol  hexyl  ether  (EGHE) 

Benzene  

Ethyl  benzene 

Ethylene  oxide  

Hydrogen  fluoride  

Methanol  - 

Methyl  isobutyl  ketone - 

Propylene  oxide 

Styrene 

Toluene ~ 

Xylenes 


111-76-2 

50-00-0 
112-34-5 
111-90-0 
112-59-4 
112-25-4 

71-43-2 
100-41 -4 

75-21-8 
7664-39-3 

67-56-1 
108-10-1 

75-56-9 

100-42-5 

108-88-3 

1330-20-7 


B.  For  each  HAP,  the  petitioner 

!>rovide8  summaries  of  and  references 
or  qualitative  and  quantitative  himaan 
health  effects  information  based  on  data 
from  EPA,  the  State  of  California  and 
from  industry.  For  EGBE  and 
formaldehyde,  CMI  presents  analyses  of 
human  health  effects  studies. 

C.  The  petition  includes  emissions 
estimates  for  all  HAPs  listed  in  Table  1 
and  identifies  the  route  of  exposure  of 
potential  concern  as  being  air.  To  assess 
maximum  off-site  air  concentrations  of 
HAPs,  CMI  uses  a  tiered  modeling 
approach  described  in  a  1992  EPA 
document,  "A  Tiered  Approach  for 
Assessing  Risks  due  to  Emissions  of 
Hazardous  Air  Pollutants"  (EPA-450/4- 
92-001).  Tiered  modeling  involves  the 
use  of  successive  modeling  techniques 
to  move  from  conservative  "worst  case" 
estimates  of  the  ambient  concentrations 
of  a  substance  emitted  from  a  soiut:e 
toward  more  realistic  site  specific 
estimates  of  the  ambient  concentrations. 

D.  For  all  identified  HAPs,  the 
petitioner  provides  numerical  estimates 
of  risks  to  humans. 

E.  The  CMI's  ecological  assessment 
addresses  whether  HAP  emissions  are 
likely  to  result  in  adverse  environmental 
effects.  The  analysis  and  discussion 
consider  emission  levels,  atmospheric 
fate,  biodegradation  and 
bioconcentration,  and  conclude  that  all 
HAP  emissions  from  this  subcategory 
are  unlikely  to  have  an  adverse  effect  on 
aquatic  biota,  terrestrial  wildlife,  or 
other  natural  resources.  To  support  this 


position,  the  petitioner  uses  as  its 
principle  source  of  information  the 
EPA's  Hazardous  Substances  Database. 
For  EGBE,  CMI  provides  additional 
information;  an  ecological  analysis  for 
EGBE  which  was  also  submitted  to  the 
Agency  imder  the  petition  to  remove 
EGBE  from  the  HAP  list.  The  petitioner 
combines  that  analysis  with  a 
discussion  of  potential  adverse  impacts 
of  EGBE  from  two-piece  can  operations 
and  finds  that  adverse  envfronmental 
effects  are  unlikely  to  occur  as  a  result 
of  EGBE  emissions  from  the 
subcategory. 

F.  The  petition  includes  an 
uncertainty  analysis  which  considers 
emissions  projections,  emissions 
modeling,  exposure  analysis,  mixtures 
and  co-location  of  facilities. 

The  petition  states  that  the  data  and 
parameters  employed  in  each  step  of 
risk  assessment  embody  some  degree  of 
uncertainty  that  could  affect  the 
conclusions  drawn.  The  petitioner  has 
attempted  to  reduce  the  likelihood  of 
underestimation  by  using  upper  bound 
estimates,  parameters  and  assumptions 
which  result  in  maximum  exposure 
estimates  that  do  not  exceed  a  health- 
based  exposure  limit  for  any  emitted 
HAP.  To  further  reduce  the  likelihood  of 
imderestimating  risks,  the  petition 
considers  additivity  by  summing  the 
potential  impacts  of  all  of  the  emitted 
noncarcinogens  and  by  summing 
potential  impacts  of  all  emitted 
carcinogens. 


Dated:  October  8, 1999. 
Robert  Perciasepe, 

Assistant  Administrator  for  Air  and 

Radiation. 

[FR  Doc.  99-27142  Filed  10-19-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«460-8] 

Adequacy  Status  of  Lake  and  Porter 
Counties,  Indiana  Submitted  Ozone 
Attainment  Demonstration  for 
Transportation  Conformity  Purposes 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  inadequacy. 

SUMMARY:  In  this  document,  EPA  is 
notifying  the  public  that  EPA  has  foimd 
that  the  Lake  and  Porter  Coimties, 
Indiana  ozone  attainment  demonstration 
does  not  contain  adequate  mobile 
source  enussion  budgets.  On  March  2, 
1999,  the  D.C.  Circuit  Court  ruled  that 
submitted  State  Implementation  Plans 
(SIPs)  cannot  be  used  for  conformity 
determinations  until  EPA  has 
affirmatively  foimd  them  adequate. 
Since  the  April  30,  1998,  submittal  does 
not  contain  adequate  budgets,  this 
attainment  demonstration  can  not  be 
used  for  future  conformity 
determinations. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
finding  pnd  the  response  to  conunents 
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will  be  available  at  EPA's  conformity 
website: 

http://www.epa.gov/oms/traq,  (once 
there,  click  on  the  "Conformity" 
button,  then  look  for  "Adequacy 
Review  of  SIP  Submissions  for 
Confonnity"). 

Ryan  Bahr,  environmental  engineer, 
Regulation  Development  Section  (AR- 
18J),  Air  Programs  Branch,  Air  and 
Radiation  Division,  United  States 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604.  (312)  353-4366, 
bahr.ryan@epa.gov . 
SUPPLEMENTARY  INFORMATION: 

Background 

Throughout  this  dociunent,  whenever 
"we",  "us"  or  "our"  is  used,  we  mean 
EPA.  Today's  notice  is  simply  an 
annoimcement  of  a  finding  that  we  have 
already  made.  EPA  Region  5  sent  a  letter 
to  the  Indiana  Department  of 
Environmental  Management  on 
September  28,  1999,  stating  that  the 
Lake  and  Porter  Counties  submitted 
ozone  attainment  demonstration  does 
not  contain  adequate  mobile  soiuce 
emission  budgets.  This  finding  will  also 
be  announced  on  EPA's  conformity 
website:  http://www.epa.gov/oms/traq, 
(once  there,  click  on  the  "Conformity" 
button,  then  look  for  "Adequacy  Review 
of  SIP  Submissions  for  Conformity"). 

Transportation  conformity  is  required 
by  section  1 76(c)  of  the  Clean  Air  Act. 
EPA's  conformity  rule  requires  that 
transportation  plans,  programs,  and 
projects  conform  to  state  air  quality 
implementation  plans  and  establishes 
the  criteria  and  procedures  for 
determining  whether  or  not  they  do. 
Conformity  to  a  SIP  means  that 
transportation  activities  will  not 
produce  new  air  quality  violations, 
worsen  existing  violations,  or  delay 
timely  attainment  of  the  national 
ambient  air  quality  standards. 

The  criteria  by  which  we  determine 
whether  a  SIP's  motor  vehicle  emission 
budgets  are  adequate  for  conformity 
purposes  are  outlined  in  40  CFR 
93.118(e)(4).  Please  note  that  an 
adequacy  review  is  separate  from  EPA's 
completeness  review,  and  it  also  should 
not  be  used  to  prejudge  EPA's  ultimate 
approval  of  the  SIP.  Even  if  we  find  a 
budget  adequate,  the  SIP  could  later  be 
disapproved. 

We've  described  our  process  for 
determining  the  adequacy  of  submitted 
SIP  budgets  in  guidance  (May  14, 1999 
memorandum  titled  "Conformity 
Guidance  on  Implementation  of  March 
2, 1999  Conformity  Court  Decision"). 
We  followed  this  guidance  in  making 
our  adequacy  determination. 


Authority:  42  U.S.C.  7401-7671  q. 

Dated:  October  7, 1999. 
David  A.  Ullrich, 

Acting  Regional  Administrator,  Region  5. 
[FR  Doc.  99-27387  Filed  10-19-99;  8:45  am] 
BNJJNG  CODE  SS60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-646a-7] 

Adequacy  Status  of  Milwaukee,  Wl 
Submitted  Ozone  Attainment 
Demonstration  for  Transportation 
Confonnity  Purposes 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  Inadequacy. 

SUMMARY:  In  this  document,  EPA  is 
notifying  the  public  that  EPA  has  found 
that  the  Milwaukee,  Wisconsin  ozone 
attainment  demonstration  does  not 
contain  adequate  mobile  source 
emission  budgets.  On  March  2, 1999, 
the  DC  Circuit  Court  ruled  that 
submitted  State  Implementation  Plans 
(SIPs)  caimot  be  used  for  conformity 
determinations  until  EPA  has 
affirmatively  found  them  adequate. 
Since  the  April  30, 1998,  submittal  does 
not  contain  adequate  budgets,  this 
attainment  demonstration  can  not  be 
used  for  futiire  conformity 
determinations. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
finding  and  the  response  to  comments 
will  be  available  at  EPA's  conformity 
website:  h ttp ://www.epa .gov/oms/traq, 
(once  there,  click  on  the  "Conformity" 
button,  then  look  for  "Adequacy  Review 
of  SIP  Submissions  for  Conformity"). 

Michael  G.  Leslie,  Regulation 
Development  Section  (AR-18J),  Air 
Programs  Branch,  Air  and  Radiation 
Division,  United  States  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois, 
60604,  (312)  353-6680, 
leslie.michael@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Background: 

Throughout  this  dociunent,  whenever 
"we",  "us"  or  "our"  is  used,  we  mean 
EPA.  Today's  notice  is  simply  an 
announcement  of  a  finding  that  we  have 
already  made.  EPA  Region  5  sent  a  letter 
to  the  Wisconsin  Department  of  Natural 
Resources  on  September  28. 1999, 
stating  that  the  Milwaukee,  Wisconsin 
submitted  ozone  attainment 
demonstration  does  not  contain 
adequate  mobile  source  emission 
budgets.  This  finding  will  also  be 
announced  on  EPA's  conformity 
website: 


http://www.epa.gov/oms/traq,  (once 
there,  click  on  the  "Conformity" 
button,  then  look  for  "Adequacy 
Review  of  SIP  Submissions  for 
Conformity"). 

Transportation  conformity  is  required 
by  section  1 76(c)  of  the  Clean  Air  Act. 
EPA's  conformity  rule  requires  that 
transportation  plans,  programs,  and 
projects  conform  to  state  air  quality 
implementation  plans  and  establishes 
the  criteria  and  procedures  for 
determining  whether  or  not  they  do. 
Conformity  to  a  SIP  means  that 
transportation  activities  will  not 
produce  new  air  quality  violations, 
worsen  existing  violations,  or  delay 
timely  attainment  of  the  national 
ambient  air  quality  standards. 

The  criteria  by  which  we  determine 
whether  a  SIP's  motor  vehicle  emission 
budgets  are  adequate  for  conformity 
piuposes  are  outlined  in  40  CFR 
93.118(e)(4).  Please  note  that  an 
adequacy  review  is  separate  from  EPA's 
completeness  review,  and  it  also  should 
not  be  used  to  prejudge  EPA's  ultimate 
approval  of  the  SIP.  Even  if  we  find  a 
budget  adequate,  the  SIP  could  later  be 
disapproved. 

We've  described  our  process  for 
determining  the  adequacy  of  submitted 
SIP  budgets  in  guidance  (May  14.  1999 
memorandum  titled  "Conformity 
Guidance  on  Implementation  of  March 
2, 1999  Conformity  Court  Decision"). 
We  followed  this  guidance  in  making 
our  adequacy  determination. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  October  7.  1999. 
David  A.  Ullrich, 

Acting  Regional  Administrator,  Region  5. 
[FR  Doc.  99-27388  Filed  10-19-99;  8:45  am] 

BILUNG  COOe  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6460-9J 

Adequacy  Status  of  Chicago,  IL 
Submitted  Ozone  Attainment 
Demonstration  for  Transportation 
Conformity  Purposes 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  Inadequacy. 

summary:  In  this  document,  EPA  is 
notifying  the  public  that  EPA  has  foimd 
that  the  Chicago,  Illinois  ozone 
attainment  demonstration  does  not 
contain  adequate  mobile  source 
emission  budgets.  On  March  2, 1999, 
the  D.C.  Circuit  Court  ruled  that 
submitted  State  Implementation  Plans 
(SIPs)  cannot  be  used  for  conformity 
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detennlnations  until  EPA  has 
affirmatively  found  them  adequate. 
Since  the  April.30, 1998,  submittal  does 
not  contain  adequate  budgets,  this 
attainment  demonstration  can  not  be 
used  for  future  conformity 
determinations. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
finding  and  the  response  to  comments 
will  be  available  at  EPA's  conformity 
website:  http://www.epa.gov/oms/traq, 
(once  there,  click  on  the  "Conformity" 
button,  then  look  for  "Adequacy  Review 
of  SIP  Submissions  for  Conformity"). 

Patricia  Morris,  Environmental 
Scientist,  Regulation  Development 
Section  (AR-18J),  Air  Programs  Branch, 
Air  and  Radiation  Division,  United 
States  Environmental  Protection 
Agency,  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604, 
(312) 353-«656, 
morris.patricia@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Background:  Throughout  this 
document,  whenever  "we",  "us"  or 
"our"  is  used,  we  mean  EPA.  Today's 
notice  is  simply  an  announcement  of  a 
finding  that  we  have  already  made.  EPA 
Region  5  sent  a  letter  to  the  Illinois 
Environmental  Protection  Agency  on 
September  28,  1999,  stating  that  the 
Chicago,  Illinois  submitted  ozone 
attainment  demonstration  does  not 
contain  adequate  mobile  source 
emission  budgets.  This  finding  will  also 
be  annoimced  on  EPA's  conformity 
website:  http://www.epa.gov/oms/traq, 
(once  there,  click  on  the  "Conformity" 
button,  then  look  for  "Adequacy  Review 
of  SIP  Submissions  for  Conformity"). 

Transportation  conformity  is  required 
by  section  176(c)  of  the  Clean  Air  Act. 
H'A's  conformity  rule  requires  that 
transportation  plans,  programs,  and 
projects  conform  to  state  air  quality 
implementation  plans  and  establishes 
the  criteria  and  procedures  for 
determining  whether  or  not  they  do. 
Conformity  to  a  SIP  means  that 
transportation  activities  will  not 
produce  new  air  quality  violations, 
worsen  existing  violations,  or  delay 
timely  attainment  of  the  national 
ambient  air  quality  standards. 

The  criteria  by  which  we  determine 
whether  a  SIP's  motor  vehicle  emission 
budgets  are  adequate  for  conformity 
purposes  are  outlined  in  40  CFR 
93.118(e)(4).  Please  note  that  an 
adequacy  review  is  separate  from  EPA's 
completeness  review,  and  it  also  should 
not  be  used  to  prejudge  EPA's  ultimate 
approval  of  the  SIP.  Even  if  we  find  a 
budget  adequate,  the  SIP  coidd  later  be 
disapproved. 

We've  described  our  process  for 
determining  the  adequacy  of  submitted 


SIP  budgets  in  guidance  (May  14, 1999 
memorandum  titled  "Conformity 
Guidance  on  Implementation  of  March 
2, 1999  Conformity  Court  Decision"). 
We  followed  this  guidance  in  making 
our  adequacy  determination. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  October  7,  1999 
David  A.  Ullrich, 

Acting  Regional  Administrator,  Region  5. 
[FR  Doc.  99-27389  Filed  10-1^99;  8:45  am] 

BIUJNQ  CODE  6660-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6461-1] 

The  National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT);  New  Standing  Committee 
on  Sectors 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notification  of  Public  Advisory 

NACEPT  Standing  Conunittee  on 

Sectors  Workgroup  meeting;  open 

meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Conmiittee  Act,  Public  Law 
92-463,  notice  is  hereby  given  that  the 
Standing  Committee  on  Sectors 
workgroup  will  meet  on  the  date  and 
time  described  below.  The  meeting  is 
open  to  the  public.  Seating  at  the 
meeting  will  be  a  first-come  basis  and 
limited  time  will  be  provided  for  public 
comment.  For  further  information 
concerning  this  meeting,  please  contact 
the  individual  listed  with  the 
announcement  below. 

Petroleum  Refining  Sector  Workgroup 
Meeting — November  3—4,  1999. 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  will 
hold  an  open  meeting  of  the  National 
Advisory  Council  for  Environmental 
Policy  and  Technology  (NACEPT) 
Petroleum  Refining  Sector  Work^oup 
on  November  3  and  4, 1999.  A 
Concurrent  project  team  meeting  will  be 
held  fit)m  9:00  am  until  4:30  pm  CDT 
on  Wednesday,  November  3, 1999.  The 
full  workgroup  will  meet  from  8:30  am 
until  4:30  pm  CDT  on  Thursday, 
November  4, 1999.  The  meeting  will  be 
held  at  the  Holiday  Inn  Hotel 
Downtown — Superdome,  330  Loyola 
Avenue,  New  Orleans,  Louisiana.  The 
hotel  telephone  number  is  504-581- 
1600. 

The  workgroup  meeting  agenda 
includes  an  update  on  the  status  of  the 
Accidental  Release  Information 
Communication  Project,  Refinery  Air 
Information  Reporting  System  Project, 


and  the  Equipment  Leaks  Project.  The 
workgroup  also  plans  to  discuss 
compliance  goals  for^e  petroleum 
refining  industry  androgulatory  options 
for  potential  alternate  leak  detection  and 
repair  work  practice  protocols.  A  public 
comment  period  has  been  scheduled 
from  approximately  1:00  pm  until  2:00 
pm  CDT  on  Thursday,  November  4, 
1999. 

SUPPLEMENTARY  INFORMATION:  NACEPT 
is  a  federal  advisory  committee  under 
the  Federal  Advisory  Committee  Act, 
Public  Law  92463.  NACEPT  provides 
advice  and  recommendations  to  the 
Administrator  and  other  EPA  officials 
on  a  broad  range  of  domestic  and 
international  environmental  policy 
issues.  NACEPT  consists  of  a 
representative  cross-section  of  EPA's 
partners  and  principle  constituents  who 
provide  advice  and  recommendations 
on  policy  issues  and  serve  as  a  sounding 
board  for  new  strategies  that  the  Agency 
is  developing. 

In  follow-up  to  completion  of  work  by 
EPA's  Common  Sense  Initiative  (CSI) 
Council,  the  Administrator  has  asked 
NACEPT  to  create  a  new  Standing 
Committee  on  Sectors.  This  will  provide 
a  continuing  Federal  Advisory 
Committee  forum  from  which  the 
Agency  can  continue  to  receive  valuable 
multi-stakeholder  advise  and 
recommendations  on  sector  approaches. 

Based  on  the  lessons  learned  in  CSI 
and  many  other  sector  based  programs, 
the  Agency  has  developed  a  Sector 
Based  Environmental  Protection  Action 
Plan  to  reinforce  and  expand  sector 
based  approaches  to  achieving 
environmental  results.  The  Standing 
Committee  on  Sectors  will,  through 
NACEPT  (the  Council):  (1)  Continue  to 
support  the  on-going  CSI  work,  (2) 
support  the  implementation  of  the 
Action  Plan,  as  noted  above,  and  (3) 
serve  as  a  vehicle  to  get  stakeholder 
reaction  and  input  on  sector  based 
issues  in  a  timely  way. 

For  further  information  concerning 
this  meeting  of  the  Petroleum  Refining 
Sector  workgroup,  please  contact  either 
Craig  Weeks,  Designated  Federal  Officer 
(DFO),  at  US  EPA  Region  6  (6EN),  1445 
Ross  Avenue,  Dallas,  TX  75202-2733, 
by  telephone  at  214-665-7505  or  E-mail 
at  weeks.craigQepa.gov  or  Steve 
Souders.  Alternate  DFO,  at  US  EPA 
(5306W),  401  M  Street,  SW, 
Washington,  DC  20460,  by  telephone  at 
703-308-8431  or  E-mail  at 
souders.steve@epa.gov. 

Inspection  of  Subconunittee 
Documents:  Documents  relating  to  the 
above  topics  will  be  publicly  available 
at  the  meeting.  Thereafter,  Key 
documents  and  the  minutes  of  the 
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meeting  will  be  available  electronically 
on  the  web  site,  or  by  calling  the  DFO. 
NACEPT  Standing  Committee  on 
Sectors  Subcommittee  information  can 
be  accessed  electronically  on  our  web 
site  at  http./Zwww.epa.gov/sectors. 

Dated:  October  4, 1999. 
Gregory  Ondich, 

Acting  Designated  Federal  Officer. 

[FR  Doc.  99-27386  Filed  10-19-99;  8:45  am] 

BILLING  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

OPP-30483;  FRL-6387-5 

Pesticide  Products;  Registration 
Application 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  an  application  to  register  a  pesticide 
product  containing  a  new  active 
ingredient  not  included  in  any 
previously  registered  product  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 

DATES:  Written  comments,  identified  by 
the  docket  control  number  OPP-30483, 
must  be  received  on  or  before  November 
19, 1999. 

ADDRESSES:  Conunents  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA.  It  is 
imperative  that  you  identify  docket 
control  number  OPP-30483  in  the 
subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 

Sibold,  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Enviroimiental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460; 
telephone  number:  703  305-6502;  and 
e-mail  address:  sibold.ann@epa.gov. 

SUPPt^MENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Cat- 
egories 

NAICS 
codes 

Examples  of  poten- 
tially affected  entities 

Industry 

112' 

311 

32532 

Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
a^ected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS),  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  tiie  "FOR  FURTHER 
INFORMATION  CONTACT. " 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  docuiment  under 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-30483.  The  official  record  consists 
of  the  docimients  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  dociunents  that  are 
physically  located  in  the  docket,  as  well 
as  the  docimients  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall  2 
(CM  #2),  1921  Jefferson  Davis  Hwy., 


Arlington,  VA,  fi^m  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hohdays.  The  PIRIB  telephone  number 
is (703) 305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA.  it  is 
imperative  that  you  identify  docket 
control  number  OPP-30483  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  DeUver 
your  comments  to:  Public  Information 
and  Records  Integrify  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  CM  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  exclu(hng  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
yoiu-  comments  electronically  by  e-mail 
to:  "opp-docket@epa.gov,"  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  5.1/6.1  or  ASCB  file 
format.  All  comments  in  electronic  form 
must  be  identffied  by  docket  control 
nimiber  OPP-30483.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
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Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified  in 
the  "FOR  FURTHER  INFORMATION 
CONTACT." 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  views. 

4.  If  you  estimate  potential  biu-den  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  registration  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 


n.  Registration  Application 

EPA  received  an  application  as 
follows  to  register  a  pesticide  product 
containing  an  active  ingredient  not 
included  in  any  previously  registered 
product  pursuant  to  the  provision  of 
section  3(c)(4)  of  FIFRA.  Notice  of 
receipt  of  this  application  does  not 
imply  a  decision  by  the  Agency  on  the 
application. 

File  Symbol:  241-GOT.  Applicant: 
American  Cyanamid  Company, 
Agricultural  Research  Division,  P.O. 
Box  400  Princeton,  NJ  08543  00.  Product 
Name:  Chlorfenapyr  Insecticide  Cattle 
{lar  Tags.  Active  Ingredient:  4-bromo-2- 
(chlorophenyl)-l-(ethoxymethyl)-5- 
(trifluoromethyl)-lH-pyrrole-3- 
carbonitrile  at  30%.  Proposed 
classification/Use:  For  use  to  control 
horn  flies  and  lice  on  cattle. 

Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pest. 
Dated:  October  8, 1999. 

Richard  P.  Keigwin,  Jr., 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

(FR  Doc.  99-27396  Filed  10-19-99;  8:45  am] 

BILLING  CODE  6560-5»-f 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30482;  FRL-6382-8] 

Pesticide  Products;  Registration 
Appiications 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  annoimces  receipt 
of  applications  to  register  pesticide 
products  containing  new  active 
ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fimgicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
DATES:  Written  comments,  identified  by 
the  docket  control  nimiber  OPP-30482, 
must  be  received  on  or  befor*  November 
19, 1999. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  1.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-30482  in  the 
subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Product  Managers,  Registration  Division 
(7505C),  listed  in  the  table  below: 


Product  Managers 

Office  location/telephone 

Address 

Dani  Daniel 

Dennis  McNeilly 
Susan  Stanton 
Mary  Waller  (PM-21) 

Rm.  211,  CM  #2.  703-305-5409,  e-mail:  daniels.dani@epa.gov. 

Rm.  213,  CM  #2,  703-308-6742,  e-mail:  mcneilly.dennis©epa.gov. 
Rm.  239,  CM  #2,  703-305-5218,  e-mail:  stanton.susan@epa.gov. 
Rm.  249,  CM  #2,  703-305-9354,  e-mail:  waller.mary@epa.gov. 

1921  Jefferson  Davis  Hwy,  Ar- 
lington, VA 
Do. 
Do. 
Do. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me?  -»-  • ' 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Cat- 
egories 

NAICS 
codes 

Samples  of  potentially 
affected  entities 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  gtiide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 


B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
docmnent,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  docmnent  under 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  control  number 
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OPP-30482.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  docmnents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Km.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  firom  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-30482  in  the 
subject  Une  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  conunents  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "opp-docket@epa.gov,"  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  subnut  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6. 1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 


number  OPP-30482.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
doomient  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
.notice.  If  you  have  any  questions  about 
CBI  or  the  procedxu^s  for  claiming  CBI, 
please  consult  the  person  identified 
under  "FOR  FURTHER  INFORMATION 
CONTACT." 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
conunents: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  registration  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Registration  Applications 

EPA  received  applications  as  follows 
to  register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provision  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 


applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

Products  Containing  Active  Ingredients 
not  Included  in  any  Previously 
Registered  Products 

1.  File  Symbol:  38719-T.  Applicant: 
BOC  Gases  America,  575  Mountain 
Ave.,  Murray  Hill,  NJ  771-1375.  Product 
name:  ECO2  FUME  Fumigant  Gas. 
Insecticide.  Active  ingredient: 
Phosphine  (PH3)  at  2%.  Proposed 
classification/Use:  Restricted.  For  use 
against  insects  which  infest  nonfood 
commodities  and  structures.  Type 
registration:  Conditional. 

2.  File  Symbol:  100-OLL.  Applicant- 
Novartis  Crop  Protection,  Inc.,  P.O.  Box 
18300,  Greensboro,  NC  27419.  Product 
name:  Flagship.  Insecticide/Miticide. 
Active  ingredient:  Thiamethoxam  4H- 
l,3,5-oxadiazin-4-imine,  3-[(2-chloro-5- 
thiazolyl)methyl]tetrahydro-5-methyl-N- 
nitro-  at  25%.  Proposed  classification/ 
Use:  None.  For  foliar  and  systemic 
control  of  insect  pests  in  greenhouses 
and  ornamentals.  Type  registration: 
Conditional. 

3.  File  Symbol:  3125-LGG.  Applicant: 
Bayer  Corporation,  8400  Hawthorne  Rd., 
P.O.  Box  4913,  Kansas  City,  MO  64120. 
Product  name:  Flucarbazone-Sodium 
Technical  Herbicide.  Herbicide.  Active 
ingredient:  Flucarbazone-sodium,  4,5- 
dihydro-3-methoxy-4-methyl-5-oxo-N- 
[[2-(trifluoromethoxy)phenyl]sulfonyI]- 
lH-1 ,2,4-triazole-l-carboxamide, 
sodium  salt  at  95.6%.  Proposed 
classification/Use:  None.  For  use  only  in 
the  manufacturing  of  herbicides. 

4.  File  Symbol:  3125-LGL.  Applicant: 
Bayer  Corporation.  Product  name: 
Flucarbazone-Sodium  70%  Water 
Dispersible  Granular  Herbicide. 
Herbicide.  Active  ingredient: 
Flucarbazone-sodiimi,  4,5-dihydro-3- 
methoxy-4-methyl-5-oxo-N-[[2- 
(trifluoromethoxy)phenyl]sulfonyl]-lH- 
1 ,2 ,4-triazole-l -carboxamide,  sodium 
salt  at  70%.  Proposed  classification/Use: 
None.  For  post  emergence  control  of 
wild  oat  and  green  foxtail  in  all  types  of 
spring  wheat. 

5.  File  Symbol:  3125-LGU.  Applicant: 
Bayer  Corporation.  Product  name: 
Flucarbazone-Sodium  70%  Water 
Dispersible  Granular  In  Water  Soluble 
Packets.  Herbicide.  Active  ingredient: 
Flucarbazone-sodium,  4,5-dihydro-3- 
methoxy-4-methyl-5-oxo-N-[[2- 
(trifluoromethoxy)phenyl]sulfonyl]-lH- 
1,2,4-triazole-l-carboxamide,  sodium 
salt  at  70%.  Proposed  classification/Use: 
None.  For  post  emergence  control  of 
wild  oat  and  green  foxtail  in  all  types  of 
spring  wheat. 

6.  File  Symbol:  60063-RR.  AppUcant: 
Sipcam  Agro  USA,  Inc.,  70  Mansell 
Court,  Suite  230,  Roswell,  GA  30076. 
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Product  name:  Tetraconazole  Technical. 
Fungicide.  Active  ingredient: 
Tetraconazole:  (l-[2,(2,4- 
dichlorophenyl)-3-(l  .1 .2,2- 
tetrafluoroethQxy)propyl)-lH-l,2,4 
triazole]  at  97.0%.  Proposed 
classification/Use:  None.  Tetraconazole 
Technical  is  intended  for  the 
formulation  into  end-use  products  for 
use  on  sugar  beets,  peanuts,  and  turf. 
Type  registration:  Conditional. 

7.  File  Symbol:  60063-RE.  Applicant: 
Sipcam  Agro  USA,  Inc.  Product  name: 
Eminent  125SL  Fimgicide.  Fimgicide. 
Active  ingredient:  Tetraconazole:  [1- 
[2,(2,4-dichlorophenyl)-3-(l, 1,2,2- 
tetrafluoroethoxy)propyl]-lH-l,2,4 
triazole]  at  11.6%.  Proposed 
classification/Use:  None.  Eminent 
125SL  is  intended  for  the  control  of 
Cercospora  leaf  spot  and  powdery 
mildew  disease  of  sugar  beets;  early  and 
late  leaf  spot,  rust,  web  blotch,  and 
southern  blight  of  peanuts  and  dollar 
spot,  copper  spot,  rust.  Southern  blight, 
brown  patch,  red  thread,  anthracnose, 
powdery  mildew,  etc.  diseases  of  turf. 
Type  registration:  Conditional. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pest. 
Dated:  September  29, 1999. 

Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

[FR  Doc.  99-27394  Filed  10-19-99;  8:45  am) 
MLUNG  CODE  asaO-SO-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-895;  fRLS3a&-9] 

NotlM  Of  Filing  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  Certain 
Pesticide  Chamicals  in  or  on  Food 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-895,  must  be 
received  on  or  before  November  19, 
1999. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 


"SUPPLEMENTARY  INFORMATION" 
section.  To  ensure  proper  receipt  by 
EPA,  it  is  imperative  that  you  identify 
docket  control  number  PF-895  in  the 
subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Indira  Gairola,  Minor  Use  Inert's, 
&  Emergency  Response  Branch, 
Registration  Division  (7505C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460;  telephone 
number:  (703)  308-6379;  and  e-mail 
address:  gairola.indira@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufactiu'er. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Cat- 

NAICS 

Examples  of  poten- 

egones 

tially  affected  entities 

Industry 

111 

Crop  production 

112 

Animal  production 

311 

Food  manufacturing 

32532 

Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  imder 
the  "Federal  Register-Environmental 
Dociunents."  You  can  also  go  directiy  to 


the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
895.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  diuing  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  docimients  that  are 
physically  located  in  the  docket,  as  well 
as  the  docimients  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  numbw 
is (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-895  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Suomit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  401  M  St.,  SWs,  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall2, 1921  Jefferson  Davis  Highway, 
Arlington.  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  E-mail 
to:  "opp-docket@epa.gov,"  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
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submissions  will  be  accepted  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  conunents  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-895.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
aU  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified  in 
the  "FOR  FURTHER  INFORMATION 
CONTACT"  section. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  siu«  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  certain  pesticide  chemical  in 
or  on  various  food  commodities  imder 


section  408  of  the  Federal  Food,  Drug, 
and  Comestic  Act  (FFDCA),  21  U.S.C. 
346a.  EPA  has  determined  that  this 
petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2);  however,  EPA  has  not 
fully  evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  conunodities.  Feed 
additives,  Food  additives.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  October  7. 1999. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  views  of  the  petitioner. 
EPA  is  publishing  the  petition  summary 
verbatim  without  editing  it  in  any  way. 
The  petition  summary  aimounces  the 
availability  of  a  description  of  the 
analjrtical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Monsanto  Company 

PP  1E4031 

EPA  has  received  a  pesticide  petition 
(PP  1E4031)  from  Monsanto  Company, 
700  14th  St.,  NW.,  (1100).  Washington, 
DC  20005  proposing,  pursuant  to 
section  408(d)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(d),  to  amend  40  CFR  part 
180  by  establishing  a  tolerance  for 
residues  of  3-dichloroacetyl-5-(2-    ' 
furanyl)-2,2-dimethyloxazolidine 
(furilazole  in  or  on  the  raw  agricultural 
commodity  (RAC)  field  com  grain, 
forage,  and  fodder  at  <  0.01  parts  per 
million  (ppm).  EPA  has  determined  that 
the  petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 


A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
in  com  was  studied  with  radiolabeled 
furalizole  in  the  green  house  and  the 
field.  Parent  furilazole  was  not  foiuid  in 
any  of  the  com  samples.  Furilazole  is 
rapidly  and  extensively  metabolized  to 
a  l£urge  number  of  highly  polar 
metabolites  characterized  as  weak 
organic  acids  or  residues  conjugated  to 
natural  sugars.  No  parent  furilazole  was 
foimd  in  the  plants  at  all. 

2.  Analytical  method.  Monsanto  has 
developed  an  analytical  method  using 
gas  liquid  chromatography  with  electron 
captxire  detection  that  has  a  verified 
limit  of  quantitation  (LOQ)  of  0.01  ppm 
for  parent  MON  13,900  in  com  grain, 
forage,  and  fodder.  This  method  has 
been  validated  by  the  Agency. 

3.  Magnitude  of  residues.  Monsanto 
has  conducted  five  residue  field  studies 
with  furilazole  applied  pre-emergence 
to  com  at  rates  up  to  0.75  pound  per 
acre.  Analysis  of  com  forage,  silage, 
fodder,  and  grain  showed  no  residues 
with  an  analytical  method  that  is 
validated  at  the  lower  limit  of  0.01  ppm. 
Three  residue  field  studies  with 
furilazole  applied  pre-emergence  to  com 
at  exaggerated  rates  up  to  26  times  the 
proposed  maximum  use  rate  showed  no 
measurable  residues  (<  0.01  ppm)  in 
com  grain.  Based  on  these  results,  it  was 
concluded  that  the  potential  for 
measurable  concentration  of  furilazole 
in  processed  commodities  of  com  was 
very  low  and  that  processing  studies 
were  not  required. 

B.  Toxicological  Profile 

1.  Acute  toxicity — i.  An  acute  oral 
toxicity  study  in  the  rat  with  an  LDjo  of  ' 
869  mg/kg.  Toxicity  Category  ID. 

ii.  An  acute  dermal  toxicity  study  in 
the  rabbit  with  an  LD50  of  >  5.000  mg/ 
kg.  Toxicity  Category  IV. 

iii.  An  acute  inhalation  study  in  the 
rat  with  a  4-hour  inhalation  LC50  of  2.3 
milligrams  per  liter  (mg/L),  the  highest 
attainable  concentration.  Toxicity 
Category  III. 

iv.  A  rabbit  eye  irritation  study  in 
which,  furilazole  is  determined  to  be  a 
mild  eye  irritant.  Toxicity  Category  HI. 

v.  A  rabbit  primary  dermal  irritation 
study  indicating  that  furilazole  is  a 
negligible  dermal  irritant.  Toxicity 
Category  IV. 

vi.  A  dermal  sensitization  study  in 
guinea  pigs  indicating  that  furilazole 
does  not  produce  delayed  contact 
hypersensitivity. 

2.  Genotoxicty.  Mutagenicity  studies 
including  in  vivo/in  vitro  unscheduled 
DNA  synthesis  (UDS)  in  rat  hepatocytes, 
gene  mutation  in  cultured  Chinese 
hamster  ovary  cells  (CHO/HGPRT).  and 
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in  vivo  micronucleus  assay  were 
negative.  A  Salmonella  typhimurium/ 
mammalian  microsome  mutagenicity 
assay,  with  and  without  metabolic 
activation,  indicated  that  fuhlazole 
induced  a  reproducible  mutagenic 
response,  but  only  at  a  high  and 
precipitating  dose. 

3.  Reproductive  and  developmental 
toxicity — i.  A  rat  developmental  effects 
study  with  a  no  observed  adverse  effect 
level  (NOAEL)  for  maternal  toxicity  of 

10  milligrams/kilograms/day  (mg/kg/ 
day)  and  developmental  toxicity  of  10 
mg/Icg/day. 

li.  A  2-generation  reproduction  study 
in  rats  fed  diets  containing  0, 15, 150, 
and  1,500  ppm  furilazole.  The  NOAEL 
for  systemic  toxicity  was  150  ppm  (9  to 

11  mg/kg/day)  for  both  parents  and 
o^pring.  There  were  no  treatment- 
related  effects  on  reproductive 
performance  or  offspring  survival  at  any 
dese  level;  therefore,  the  NOAEL  for 
reproductive  toxicity  was  1,500  ppm  or 
101  mg/ke/day. 

4.  Subcnronic  toxicity— i.  A  90-day 
oral  toxicity  study  in  the  rat  with  a 
NOAEL  of  100  ppm.  or  7  mg/kg/day. 

ii.  A  90-day  oral  toxicity  study  in  the 
dog  with  a  NOAEL  of  15  mg/kg/day. 

iii.  A  21-day  repeated  dose  dermal 
toxicity  study  in  rats  with  a  NOAEL  > 
1,000  mg/kg/day. 

5.  Chronic  toxicity.  A  24-month 
chronic  feeding  and  oncogenicity  study 
in  the  rat  at  doses  of  0,  5, 100, 1,000, 
and  2,000  (females)/2,500  (males)  ppm. 
The  liver,  stomach,  and  testes  were  the 
main  target  organs.  Oncogenic  effects 
were  seen  in  the  stomach  and  liver  of 
females  and  in  the  stomach,  liver,  and 
testes  of  males.  The  NOAEL  for 
oncogenic  effects  was  100  ppm  (5.05 
mg/kg/day  for  males  and  6.03  mg/kg/ 
day  for  females).  The  NOAEL  for 
chronic  toxicity  was  5  ppm  (0.26  mg/kg/ 
day  for  males)  and  100  ppm  ( 6.03  mg/ 
kg/day  for  females).  An  IS-month 
oncogenicity  study  in  mice  fed  doses  of 
0,  5,  40,  400, 1,250,  and  2,500  (males)/ 
3,500  (females)  ppm.  The  liver  and  the 
lung  were  the  target  organs.  Oncogenic 
effects  were  observed  in  livers  and  lungs 
of  both  sexes.  The  NOAEL  for  chrcmic 
toxicity  and  for  oncogenic  effects  was  40 
ppm  (5.93  mg/kg/day  in  males)  and  400 
ppm  (92.0  mg/kg/day  in  females). 

6.  Animal  metabolism.  Because  field 
trial  residue  data  showed  non-detectable 
residues  of  furilazole  in  com,  neither 
animal  metabolism  nor  residue  transfer 
studies  with  livestock  were  required.  It 
is  considered  likely  that  metabolism 
will  be  similar  to  that  of  other 
dichloroacetamide  safeners  in  mammals 
which  are  characterized  by  extensive 
metabolism  and  elimination  of  most  of 
the  residue  from  the  body  with  very  low 


levels  of  parent  safener,  if  any,  retained 
in  the  tissues.  The  major  routeof 
metabolism  is  typically  glutathione 
conjugation  followed  by  formation  of  an 
aldehyde  intermediate  which  is  then 
either  oxidized  to  an  oxamic  acid  or 
reduced  to  the  corresponding  alcohol. 

7.  Metabolite  toxicology.  The 
metabolism  of  furilazole  is  extensive 
and  results  in  a  large  number  of  polar 
metabolites  each  of  which  is  present  in 
soil  or  com  plants  in  very  low 
concentrations.  These  metabolites  have 
not  been  identified  as  being  of  toxic 
concern. 

Based  on  the  available  toxicity  data, 
Monsanto  believes  the  reference  dose 
(RfD)  for  furilazole  should  be  based  on 
the  NOAEL  observed  in  the  chronic  rat 
study,  0.26  mg/kg/day  for  males  or  6 
mg/kg/day  for  females.  Using  an 
uncertainty  factor  of  100,  the  RfD  would 
be  0.0026  mg/kg/day.  For  cancer  risk 
assessment  for  furilazole,  Monsanto 
believes  that  margin  of  exposure  (MOE) 
assessment  should  be  calculated  using 
the  oncogenic  NOAEL  of  5  mg/kg/day 
observed  in  the  rat,  which  was  the  most 
sensitive  species. 

C.  Aggregate  Exposure 

1.  Food.  Monsanto  has  used  the 
Theoretical  Maximum  Residue 
Contribution  (TMRC)  as  a  conservative 
estimate  of  the  potential  dietary 
exposure  for  furilazole.  This  approach 
assxunes  that  100%  of  all  RAC  for  which 
tolerances  have  been  established  for 
acetochlor,  bear  tolerance-level  (0.01 
ppm)  residues  of  furilazole.  This  over- 
estimate of  actual  dietary  exposure 
provides  a  quite  conservative  basis  for 
risk  assessment. 

i.  Drinking  water.  Furilazole  is 
photolyzed  rapidy  with  half-lives  of  8 
hours  in  water  in  the  presence  of  humic 
acid,  and  8  to  9  days  in  soil.  The  aerobic 
soil  half-life  is  approximately  5  to  8 
weeks.  Furilazole  is  stable  to  hydrolysis, 
but  its  metabolites  that  have 
modifications  to  the  dichloroacetyl 
group  are  susceptible  to  hydrolyis  as  a 
further  step  in  degradation.  In  terrestrial 
field  dissipation  studies  conducted  with 
application  rates  of  0.75  to  0.8  pounds 
per  acre  in  eight  sites  with  a  range  of 
soil  types,  furilazole  dissipated  readily 
with  an  average  DTso  of  about  13  days. 
This  low  persistence  in  the  environment 
combined  with  the  low  application  rate 
(maximtmi  of  0.4  pound  per  acre) 
indicates  that  furilazole  is  not  likely  to 
be  present  in  groimd  water.  Based  on 
these  considerations,  Monsanto  does  not 
anticipate  exposure  to  residues  of 
furilazole  in  drinking  water.  EPA  has 
not  established  a  Maximum 
Concentration  Level  (MCL)  or  a  health 


advisory  level  for  residues  of  furilazole 
in  drinking  water. 

2.  Non-dietary  exposure.  Furilazole  is 
used  only  as  a  safener  or  antidote  to  the 
effects  of  acetochlor  herbicide  on  com 
seed  or  seedlings.  It  is  sold  only  as  part 
of  acetochlor  herbicide  end-use 
products  which  are  classified  as 
Restricted  Use  by  EPA  which  means 
they  are  used  only  by  certified 
applicators  and  are  not  available  to  the 
general  public.  Herbicide  products 
containing  furilazole  are  not  registered 
for  residential,  home  oMmer,  or  other 
non-crop  uses.  They  are  thus  not  used 
in  parks,  school  grounds,  public 
buildings,  roadsides  or  ri^ts-of-way  or 
other  public  areas.  Commercial 
cornfields  are  generally  located  well 
away  from  public  areas  where 
incidental  contact  could  occiir. 
Therefore,  the  general  public  is  very 
unlikely  to  have  any  non-dietary 
exposiire  to  furilazole. 

D.  Cumulative  Effects 

Monsanto  has  no  reliable  data  or 
information  to  suggest  that  furilazole 
has  toxic  effects  that  arise  from  toxic 
mechanisms  that  are  common  to  other 
substances.  Therefore,  a  consideration 
of  common  toxic  mechanism  and 
cumulative  effects  with  other  substances 
is  not  appropriate  for  furilazole,  and 
Monsanto  is  considering  only  the 
potential  effects  of  furilazole  in  this 
aggregate  exposure  assessment. 

E.  Safety  Determination 

1.  U.S.  population — i.  Chronic  risk. 
The  conservative  estimate  of  aggregate 
chronic  exposure  is  3.0  x  10-^  mg/lqg/ 
day.  This  potential  expostire  represents 
only  0.12%  of  the  RfD  of  0.0026  mg/kg/ 
day  and  provides  a  MOE  of  1,666,667 
when  compared  to  the  5  mg/kg/day 
carcinogenic  reference  point.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  and  there  are 
adequate  margins  of  safety  for  cancer. 
Monsanto  concludes  there  is  a 
reasonable  certainty  of  no  harm 
resulting  from  exposiue  to  furilazole. 

2.  Infants  and  children.  Employing 
the  same  conservative  TMRC  estimates 
of  exposure  used  in  the  risk  assessment 
for  the  general  population,  Monsanto 
has  calculated  that  the  aggregate 
exposures  for  nursing  infants,  non- 
nursing  infants,  children  age  1-6  and 
children  age  7-12  are  less  than  0.4%  of 
the  RfD  for  each  group.  EPA  generally 
has  no  concern  for  exposiires  below 
100%  of  the  RfD. 

Monsanto  notes  the  developmental 
toxicity  NOAEL  for  rats  (10  mg/kg/day) 
is  38.5-fold  higher  than  the  NOAEL  of 
0.26  mg/kg/day  in  the  chronic  rat  study 
on  which  the  RfD  is  based.  This 
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indicates  that  the  RfD  is  adequate  for 
assessing  risk  to  children.  Also,  the 
developmental  toxicity  NOAEL  of  10 
mg/kg/day  is  the  same  as  the  NOAEL  for 
maternal  toxicity,  indicating  that 
offspring  are  not  more  sensitive  than 
parents. 

In  the  2-generation  rat  reproduction 
study,  the  NOAEL  for  reproductive 
toxicity  and  offspring  survival  was  101 
mg/kg/day.  This  is  388-fold  higher  than 
the  NOAEL  for  chronic  toxicity  upon 
which  the  RfD  is  based.  The  NOAEL  for 
pup  toxicity  was  no  higher  than  the 
NOAEL  for  parental  toxicity,  indicating 
there  is  no  imique  sensitivity  for 
offspring  to  furilazole. 

Monsanto  believes  that  these  data  do 
not  indicate  an  increased  prenatal  or 
postnatal  sensitivity  of  children  and 
in&nts  to  furilazole  exposure  and 
concludes  that  the  100-fold  uncertainty 
factor  used  in  the  RfD  is  adequate  to 
protect  infants  and  children. 

F.  International  Tolerances 

The  Codex  Alimentarius  Commission 
has  not  established  a  maximum  residue 
level  for  furilazole. 

[FR  Doc.  99-27395  Filed  10-19-99;  8:45  am] 
BILLMG  CODE  6S60-50-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6461-2] 

Notice  Of  Availability  of  Letter  From 
EPA  to  the  State  of  Minnesota 
Pursuant  to  Section  118  of  the  Clean 
Water  Act  and  the  Water  Quality 
Guidance  for  the  Great  Lalces  System 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  Notice  is  hereby  given  that 
Region  5  of  the  Environmental 
Protection  Agency  (EPA)  proposes  to 
find  that  the  State  of  Minnesota 
(Minnesota)  has  fulfilled  its  obligation 
under  section  118(c)  of  the  Clean  Water 
Act  and  40  CFR  part  132  by  adopting 
provisions  in  its  water  quality  standards 
and  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permits 
program  that  EPA  believes  are 
consistent  with  section  118(c)  of  the 
Clean  Water  Act  (CWA)  and  40  CFR  part 
132.  The  basis  for  EPA's  belief  and  its 
proposed  course  of  action  are  described 
in  a  September  28, 1999  letter  from 
Region  5  to  the  State.  EPA  invites  public 


comment  on  all  aspects  of  that  letter  and 
on  EPA's  proposed  course  of  action. 
DATES:  Comments  must  be  received  in 
writing  by  December  6,  1999. 
ADDRESSES:  Written  comments  may  be 
submitted  to  Joan  M.  Karnauskas,  Chief, 
Standards  and  Applied  Sciences  Branch 
(WT-15J),  Water  Division.  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard., 
Chicago,  Illinois,  60604.  In  the 
alternative,  EPA  will  accept  comments 
electronically.  Comments  should  be  sent 
to  the  following  Internet  E-mail  address: 
karnauskas.joan@epamail.epa.gov. 
Electronic  comments  must  be  submitted 
in  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  EPA  will  print  electronic 
comments  in  hard-copy  paper  form  for 
the  official  administrative  record.  EPA 
will  attempt  to  clarify  electronic 
comments  if  there  is  an  apparent  error 
in  tTcmsmission.  Comments  provided 
electronically  will  be  considered  timely 
if  they  are  submitted  electronically  by 
11:59  p.m.  (Eastern  time)  December  6, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Joan 
M.  Karnauskas,  Standards  and  Applied 
Sciences  Branch  (WT-15J),  Water 
Division,  U.S.  Environmental  Protection 
Agency,  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  606d4,  or 
telephone  her  at  (312)  886-6090. 

Copies  of  the  September  28, 1999 
letter  described  above  are  available 
upon  request  by  contacting  Ms. 
Karnauskas.  The  September  28, 1999 
letter  and  materials  submitted  by 
Minnesota  in  support  of  its  submission 
that  EPA  relied  upon  in  preparing  the 
letter  [i.e.,  the  docket)  are  available  for 
review  by  appointment  at:  EPA,  Region 
5,  77  W  Jackson  Boulevard,  Chicago, 
Illinois  (telephone  312-886-3717);  and 
Minnesota  Pollution  Control  Agency, 
520  Lafayette  Road  N.,  St.  Paul, 
Minnesota  (telephone  651-296-3000). 
To  access  the  docket  material  in 
Chicago,  call  Ms.  Mary  Willis  at  (312) 
886-3717  between  8  a.m.  and  4:30  p.m. 
(central  time)  (Monday-Friday);  in 
Minnesota,  call  Mr.  Gary  Kimball  at 
(651)  297-8221  between  8  a.m.  and  4:30 
p.m.  (central  time). 

SUPPLEMENTARY  INFORMATION:  On  March 
23, 1995,  EPA  published  the  Final 
Water  Quality  Guidance  for  the  Great 
Lakes  System  (Guidance)  pursuant  to 
section  118(c)(2)  of  the  Clean  Water  Act, 
33  U.S.C.  1268(c)(2).  (March  23. 1995, 
60  FR  15366).  The  Guidance,  which  was 


codified  at  40  CFR  part  132,  requires  the 
Great  Lakes  States  to  adopt  and  submit 
to  EPA  for  approval  water  quality 
criteria,  methodologies,  policies  and 
procedures  that  are  consistent  with  the 
Guidance.  40  CFR  132.4  and  132.5.  EPA 
is  required  to  approve  of  the  State's 
submission  within  90  days  or  notify  the 
State  that  EPA  has  determined  that  all 
or  part  of  the  submission  is  inconsistent 
with  the  Clean  Water  Act  or  the 
Guidance  and  identify  any  necessary 
changes  to  obtain  EPA  approval.  If  the 
State  fails  to  make  the  necessary 
changes  within  90  days.  EPA  must 
publish  a  notice  in  the  Federal  Register 
identifying  the  approved  and 
disapproved  elements  of  the  submission 
and  a  final  rule  identifying  the 
provisions  of  Part  132  that  shall  apply 
for  discharges  within  the  State. 

EPA  reviewed  the  submission  from 
Minnesota  for  consistency  with  the 
Guidance  in  accordance  with  40  CFR 
part  131  and  132.5.  Based  on  its  review 
to  date,  EPA  believes  that  Minnesota  has 
adopted  provisions  that  are  consistent 
with  the  Guidance.  The  basis  for  EPA's 
belief  is  set  forth  in  the  September  28, 
1999  letter.  Today,  EPA  is  soliciting 
public  comment  regarding  all  aspects  of 
that  letter  and  on  EPA's  belief  that 
Miimesota  has  adopted  provisions  that 
are  consistent  with  the  Guidance. 

EPA  intends  to  review  any 
information  provided  to  it  within  the 
next  45  days  before  taking  further  action 
pursuant  to  section  118(c)  of  the  Clean 
Water  Act  and  40  CFR  part  132  on 
Minnesota's  submission. 
Elissa  Speizman, 

Acting  Regional  Administrator,  Region  5. 
[FR  Doc.  99-27385  Filed  10-19-99;  8:45  am) 
BILUNG  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Meeting 

October  14, 1999. 

Open  Commission  Meeting,  Thursday, 
October  21, 1999 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday,  October  21,  1999,  which  is 
scheduled  to  commence  at  9:30  a.m.  in 
Room  TW-C305,  at  445  12th  Street, 
S.W.,  Washington.  D.C. 


Item  No. 

Bureau 

Sut)ject 

1  

Common  Carrier .^ ., 

TITLE:  Federal-State  Joint  Board  on  Universal  Service  (CO 
Docket  No.  96-45). 

56506 


Federal  Register /Vol.  64,  No.  202  /  Wednesday,  October  20.  1999/Notices 


Hern  No. 


Bureau 


Common  Carrier 


Mass  Media  and  Office  of  Engineering  and  Technokjgy 


Engineering  and  Technology 


Subject 


SUMMARY:  The  Commission  will  consider  reforming  Its  high- 
cost  universal  senrice  support  mechanism  for  non-rural  car- 
riers. 

TITLE:  Federal-State  Joint  Board  on  Universal  Sen/ice  (CC 
Docket  No.  9&-45);  and  Forward-Loo(<lng  Mechanism  for 
High  Cost  Support  for  Non-Rural  LECs  (CC  Docket  No.  97- 
160). 

SUMMARY-:  The  Commission  will  consider  input  values  to  be 
used  in  the  fonwatd-looking  cost  model  to  estimate  universal 
service  high-cost  support  for  non-niral  carriers. 

TITLp:  Digital  Audio  Broadcasting  Systems  and  Their  Impact 
on  the  Terrestrial  Radio  Broadcast  Service. 

SUMMARY:  The  Commission  will  consider  a  Notice  of  Pro- 
posed Rulemaking  conceming  the  introduction  of  digital 
audio  broadcasting. 

TITLE:  Amendment  of  Parts  2  and  90  of  the  Commission's 
Rules  to  Alkjcate  the  5.850-5.925  GHz  Band  to  the  Mobile 
Service  for  Dedicated  Short  Range  Communications  of  Intel- 
ligent Transportation  Services  (ET  Docket  No.  98-95,  RM- 
9096). 

SUMMARY:  The  Commission  will  consider  a  Report  and 
Order  to  allocate  the  5.850-5.925  GHz  band  for  Intelligence* 
Transportation  Service. 


Additional  information  conceming 
this  meeting  may  be  obtained  from 
,  Maureen  Peratino  or  David  Fiske,  Office 
of  Public  Affairs,  telephone  number 
(202)  418-0500:  TTY  (202)  41^-2555. 

Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  from  the 
FCC's  duplicating  contractor. 
International  Transcription  Services, 
Inc.  (ITS,  Inc.)  at  (202)  857-3800;  fax 
(202)  857-3805  and  857-3184;  or  TTY 
(202)  293-8810.  These  copies  are 
available  in  paper  format  and  alternative 
media,  including  large  print/type; 
digital  disk;  and  audio  tape.  ITS  may  be 
reached  by  e-mail:    -^ 

its inc@ix.netcom.com.  Their  Internet 

address  is  http://www.itsi.com. 

This  meeting  can  be  viewed  over 
George  Mason  University's  Capitol 
Connection.  The  Capitol  Coimection 
also  will  carry  the  meeting  live  via  the 
Internet.  For  information  on  these 
services  call  (703)  993-3100.  The  audio  . 
portion  of  the  meeting  will  be  broadcast 
live  on  the  Internet  via  the  FCC's 
Internet  audio  broadcast  page  at  <http:/ 
/www.fcc.gov/realaudio/>.  The  meeting 
can  also  be  heard  via  telephone,  for  a 
fee,  from  National  Narrowcast  Network, 
telephone  (202)  966-2211  or  fax  (202) 
966-1770.  Audio  and  video  tapes  of  this 
meeting  can  be  purchased  from  Infocus, 
341  Victory  Drive,  Hemdon,  VA  20170, 
telephone  (703)  834-0100;  fax  number 
(703) 834-0111. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretaty. 

(FR  Doc.  99-27517  Filed  10-18-99;  1:06  pm] 

BnjJNQ  CODE  «n2-01-«i 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting 

AGENCY:  Federal  Election  Commission. 

DATE  AND  TIME:  Tuesday,  October  26, 

1999  at  10  a.m. 

place:  999  E  Street,  NW.,  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  discussed:  ' 

Compliance  matters  pursuant  to  2 

U.S.C.  437g. 
Audits  conducted  pursuant  to  2  U.S.C. 

437g,  438(b),  and  Title  26,  U.S.C. 
Matters  conceming  participation  in  civil 

actions  or  proceedings  or 

arbitration. 
Intemal  personnel  rules  and  procedures 

or  matters  affecting  a  particular 

employee. 
DATE  AND  TIME:  Thursday,  October  28. 
1999  at  10  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC  (ninth  floor). 

STATUS:  This  meeting  will  be  open  to  the 
public.  ^ 

ITEMS  TO  BE  DtSCUSSEO: 
Correction  and  Approval  of  Minutes. 
Advisory  Opinion  1999-17:  Governor 

George  W.  Bush  for  President 

Exploratory  Committee  by  counsel, 

Benjamin  Ginsberg. 
Advisory  Opinion  1999-27:  Alaska 

Federation  of  Republican  Women 

by  counsel,  Timothy  A.  McKeever. 
Advisory  Opinion  1999-28:  Bacardi- 
Martini,  USA,  Inc.  by  counsel, 

Bobby  Burchfield. 
Notice  of  Inquiry — Intemet/FECA 

issues. 


Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Harris,  Press  Officer, 

Telephone:  (202)  694-1220. 

Maiy  W.  Dove, 

Acting  Secretary. 

(FR  Doc.  99-27554  Filed  10-18-99;  2:35  pm) 

aiLUNO  CODE  sns-oi-M 


FEDERAL  RESERVE  SYSTEM 

Federal  Open  Market  Committae; 
Domeatic  Policy  Directive  of  Auguat 
24, 1999. 

In  accordance  with  §  271.5  of  its  rules 
regarding  availability  of  information  (12 
CFR  part  271),  there  is  set  forth  below 
the  domestic  policy  directive  issued  by 
the  Federal  Open  Market  Committee  at 
its  meeting  held  on  August  24, 1999.^ 
The  directive  was  issued  to  the  Federal 
Reserve  Bank  of  New  York  as  follows: 

The  information  reviewed  at  this 
meeting  suggests  continued  solid 
expansion  of  economic  activity. 
Non&rm  payroll  employment  has 
increased  rapidly  in  recent  months,  and 
the  civilian  unemployment  rate,  at  4.3 
percent  in  July,  matched  its  average  for 
the  first  half  of  the  year.  Manufacturing 
output  continued  to  grow  moderately  on 
average  in  June  and  July.  Total  retail 
sales  have  grown  less  rapidly  in  recent 
months,  while  housing  activity  has 


>  Copies  of  the  Minutes  of  the  Federal  Open 
Market  Conunittee  meeting  of  August  24, 1999, 
which  include  the  domestic  policy  directive  issued 
at  that  meeting,  are  available  upon  request  to  the 
Board  of  Governors  of  the  Federal  Reserve  System, 
Washington,  D.C.  20551.  The  minutes  are  published 
in  the  Federal  Reserve  Bidletin  and  in  the  Board's 
annual  report. 
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remained  robust.  Available  indicators 
suggest  that  the  expansion  in  business 
capital  spending  has  slackened 
somewhat  after  a  surge  this  spring.  The 
nominal  deficit  on  U.S.  trade  in  goods 
and  services  widened  substantially  in 
the  second  quarter.  Consumer  price 
inflation  has  been  boosted  in  recent 
months  by  an  appreciable  rise  in  energy 
prices;  against  the  background  of  very 
tight  labor  markets,  increases  in  wages 
and  total  compensation  have  been 
somewhat  larger. 

Most  interest  rates  are  little  changed 
on  balance  since  the  meeting  on  June 
29-30, 1999.  Key  measures  of  share 
prices  in  equity  markets  have  posted 
mixed  changes  over  the  intermeeting 
period.  In  foreign  exchange  markets,  the 
trade-weighted  value  of  the  dollar  has 
declined  slightly  over  the  period  in 
relation  to  the  ciurencies  of  a  broad 
group  of  important  U.S.  trading 
partners. 

M2  and  M3  have  grown  at  a  moderate 
pace  in  recent  montihs.  For  the  year 
through  July,  M2  is  estimated  to  have 
increased  at  a  rate  somewhat  above  the 
Committee's  annual  range  and  MS  at  a 
rate  approximating  the  upper  end  of  its 
range.  Total  domestic  nonfinancial  debt 
has  continued  to  expand  at  a  pace 
somewhat  above  the  middle  of  its  range. 

The  Federal  Open  Market  Committee 
seeks  monetary  and  financial  conditions 
that  will  foster  price  stability  and 
promote  sustainable  growth  in  output. 
In  furtherance  of  these  objectives,  the 
Committee  reaffirmed  at  its  meeting  in 
Jvme  the  ranges  it  had  established  in 
February  for  growth  of  M2  and  MS  of  1 
to  5  percent  and  2  to  6  percent 
respectively,  measured  from  the  fourth 
quarter  of  1998  to  the  fourth  quarter  of 
1999.  The  range  for  growth  of  total 
domestic  nonfinancial  debt  was 
maintained  at  S  to  7  percent  for  the  year. 
For  2000,  the  Committee  agreed  on  a 
tentative  basis  in  June  to  retain  the  same 
remges  for  g^rowth  of  the  monetary 
aggregates  and  debt,  measured  from  the 
fourth  quarter  of  1999  to  the  fourth 
quarter  of  2000.  The  behavior  of  the 
monetary  aggregates  will  continue  to  be 
evaluated  in  the  light  of  progress  toward 
price  level  stability,  movements  in  their 
velocities,  and  developments  in  the 
economy  and  financial  markets. 

To  promote  the  Committee's  long-run 
objectives  of  price  stability  and 
sustainable  economic  growth,  the 
Committee  in  the  immediate  future 
seeks  conditions  in  reserve  markets 
consistent  with  increasing  the  federal 
funds  rate  to  an  average  of  around  5-1/ 
4  percent.  In  view  of  the  evidence 
currently  available,  the  Committee 
believes  that  prospective  developments 
are  equally  likely  to  warrant  an  increase 


or  a  decrease  in  the  federal  funds  rate 
operating  objective  during  the 
intermeeting  period. 

By  order  of  the  Federal  Open  Market 
Committee,  October  13. 1999. 
Donald  L.  Kohn, 

Secretary,  Federal  Open  Market  Committee. 
[PR  Doc.  99-27315  Filed  10-19-99;  8:45  am] 
BILUNG  CODE  6210-01-F 

FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  11:00  a.m.,  Monday, 

October  25, 1999. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  Federal  Reserve  check 
automation  strategy. 

2.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-S204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  annoimcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  October  15,  1999. 
Robert  deV.  Friereon, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-27458  Filed  10-18-99;  10:41  am] 
BnxmG  CODE  621 0-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary,  DHHS 

Request  for  Nominations  for  the 
Secretary's  Advisory  Committee  on 
Xenotransplantation 

ACTION:  Notice. 


SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (FACA),  as 
amended  {5  U.S.C.  Appendix  2),  the 
Department  of  Health  and  Human 
Services  (DHHS)  is  annoimcing  the  ♦• 
establishment  of  the  Secretary's 
Advisory  Committee  on 
Xenotransplantation  (SACX)  and  is 
soliciting  nominations  for  qualified 
individuals  to  serve  on  the  SACX. 
DATES:  Nomination  packages  should  be 
submitted  to  Dr.  Mary  Groesch,  Office  of 
Biotechnology  Activities,  Office  of 
Science  Policy,  National  Institutes  of 
Health,  6000  Executive  Boulevard,  Suite 
302,  Bethesda,  Maryland  20892-7010  by 
December  6, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Mary  Groesch,  Office  of  Biotechnology 
Activities,  Office  of  Science  Policy, 
National  Institutes  of  Health,  6000 
Executive  Boulevard.  Suite  302, 
Bethesda,  Maryland  20892-7010, 
telephone  301-496-0785,  facsimile 
301-496-9839,  e-mail 
groeschm@od.nih.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

Xenotransplantation  involves  use  of 
live  cells,  tissues,  or  organs  jrom  a 
nonhuman  animal  source  transplanted 
or  implanted  into  a  hiunan  or  used  for 
ex  vivo  contact  with  hiunan  body  fluids, 
cells,  tissues  or  organs  that  are 
subsequently  given  to  a  human 
recipient.  Interest  in 
xenotransplantation  has  been  renewed 
by  the  continuing,  critical  shortage  of 
donated  human  organs  and  by  advances 
in  immunology  and  in  the  biology  of 
organ  and  tissue  rejection. 
Xenotransplantation  holds  potential  for 
the  treatment  of  a  wide  range  of 
conditions  and  disorders,  including 
diabetes.  Parkinson's  disease, 
intractable  pain,  and  other  diseases 
involving  tissue  destruction  and  organ 
failure.  However,  xenotransplantation 
research  also  poses  certain  challenges 
with  respect  to  the  potential  for 
transmission  of  infectious  agents  from 
animal  donors  to  human  recipients. 

Public  awareness  and  imderstanding 
of  xenotransplantation  is  vital  because 
the  infectious  disease  risks  posed  by 
xenotransplantation  could  extend 
beyond  the  individual  patients  to  the 
public  at  large.  In  addition  to  these 
safety  issues,  a  number  of  individuals 
and  groups  have  raised  concerns  about 
the  implications  of  xenotransplantation 
for  human  rights,  commimity  interest 
and  consent,  social  equity  in  access  to 
novel  biotechnologies,  allocation  of 
human  allografts,  and  animal  welfare. 
For  all  of  these  reasons,  scientific 
review  of  and  public  discourse  on 
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xenotransplantation  research  are  critical 
and  necessary. 

The  Secretary.  DHHS.  has  established 
the  Secretary's  Advisory  Committee  on 
Xenotransplantation  to  provide  a  fonim 
for  the  discussion  of,  and  public  input 
on,  these  and  other  relevant  issues. 

Abridged  Committee  Charter 

Purpose 

The  DHHS  has  a  vital  role  in 
safeguarding  public  health  while 
fostering  the  development  of  promising 
strategies  to  treat  tissue  destruction, 
organ  failure  and  other  public  health 
needs.  The  Secretary's  Advisory 
Committee  on  Xenotransplantation 
considers  the  full  range  of  complex 
scientific,  medical,  social,  and  ethical 
issues  and  the  public  health  concerns 
raised  by  xenotransplantation,  including 
ongoing  and  proposed  protocols,  and 
makes  recommendations  to  the 
Secretary  on  policy  and  procedures.  The 
recommendations  of  the  Committee  will 
facilitate  DHHS  efforts  to  develop  an 
integrated  approach  to  addressing 
emerging  public  health  issues  in 
xenotransplantation. 

Function 

The  Secretary's  Advisory  Committee 
on  Xenotransplantation  shall  advise  the 
Secretary,  through  the  Assistant 
Secretary  for  Health,  on  all  aspects  of 
the  scientific  development  and  clinical 
application  of  xenotransplantation.  The 
Committee's  charge  includes  the 
following  activities: 

•  Advise  the  Department  on  the 
current  state  of  knowledge  regarding 
xenotransplantation. 

•  Review  current  and  proposed 
xenotransplantation  clinical  trials. 
Identify  and  discuss  the  medical, 
scientific,  ethical,  legal,  and/or 
socioeconomic  issues  raised  by  these 
clinical  trials. 

•  Advise  the  Department  on  the 
potential  for  transmission  of  infectious 
diseases  as  a  consequence  of 
xenotransplantation. 

•  Recommend  to  the  Department,  as 
needed,  changes  to  the  PHS  Guideline 
on  Infectious  Disease  Issues  in 
Xenotransplantation. 

•  Discuss  additional  scientific, 
medical,  public  health,  ethical,  legal 
and  socioeconomic  issues,  including 
international  policies  and 
developments,  that  are  relevant  to 
xenotransplantation. 

Structure 

The  Committee  shall  consist  of  15 
voting  members,  including  the  Chair, 
appointed  by  the  Secretary  or  designee. 
Members  shall  be  selected  by  the 


Secretary,  or  designee,  from  authorities 
knowledgeable  in  such  fields  as 
xenotransplantation,  epidemiology, 
virology,  microbiology,  infectious 
diseases,  molecular  biology,  veterinary 
medicine,  immimology,  transplantation 
surgery,  public  health,  applicable  law, 
bioethics,  social  sciences,  psychology, 
patient  advocacy,  and  animal  welfare. 
Of  the  appointed  members,  at  least  one 
shall  be  a  current  member  of  the 
Xenotransplantation  Subcommittee  of 
the  Food  and  Drug  Administration 
(FDA)  Biologic  Response  Modifiers 
Advisory  Committee  and  at  least  one 
shall  be  a  ciirrent  member  of  the  Centers 
for  Disease  Control  and  Prevention 
(CDC)  Hospital  Infection  Control 
Practices  Advisory  Committee. 

In  addition,  the  Committee  shall 
include  non-voting,  ex  officio  members 
from  relevant  DHHS  components, 
including  the  Office  of  the  Secretary, 
CDC,  FDA,  Health  Resources  and 
Services  Administration,  National 
Institutes  of  Health  and  others  as 
deemed  appropriate  by  the  Secretary  or 
designee.  As  necessary,  standing  and  ad 
hoc  subcommittees  composed  of 
members  of  the  parent  committee  may 
be  established  to  perform  specific 
functions  within  the  Committee's 
jurisdiction. 

Members  shall  be  invited  to  serve  for 
overlapping  four  year  terms;  terms  of 
more  than  two  years  are  contingent 
upon  the  renewal  of  the  Committee  by 
appropriate  action  prior  to  its 
termination.  The  Committee  shall  be 
able  to  call  upon  special  consultants, 
assemble  ad  hoc  working  groups  and 
convene  conferences  and  workshops  as 
necessary  to  assist  in  the  work  of  the 
Committee.  Management  and  support 
services  shall  be  provided  by  the  Office 
of  Science  Policy,  Office  of  the  Director, 
National  Institutes  of  Health,  with 
direction  and  guidance  fi'om  the 
Assistant  Secretary  for  Health. 

Meetings 

Meetings  shall  be  held  approximately 
three  times  per  year  at  the  call  of  the 
Chair  with  the  advance  approval  of  a 
Government  official  who  shall  also 
approve  the  agenda.  A  Government 
official  shall  be  present  at  all  meetings. 
Meetings  shall  be  open  to  the  public 
except  as  determined  otherwise  by  the 
Secretary  or  designee;  notice  of  all 
meetings  shall  be  provided  to  the 
public.  Meetings  shall  be  conducted, 
and  records  of  the  proceedings  kept,  as 
required  by  applicable  laws  and 
Departmental  regulations. 

Nominations 

DHHS  will  consider  nominations  of 
all  qualified  individuals.  Committee 


members  will  have  expertise  in  such 
fields  as  xenotransplantation, 
epidemiology,  virology,  microbiology, 
infectious  diseases,  molecular  biology, 
veterinary  medicine,  immunology, 
transplantation  surgery,  public  health, 
law,  bioethics,  social  sciences, 
psychology,  patient  advocacy,  and 
animal  welfare.  Individuals  may 
nominate  themselves  or  other 
individuals,  and  professional 
associations  and  other  organizations 
may  nominate  individuals. 

DHHS  has  a  strong  interest  in 
ensuring  that  women,  minority  groups, 
and  physically  challenged  individuals 
are  adequately  represented  on  the 
Committee  and,  therefore,  encourages 
nominations  of  qualified  candidates 
from  these  groups.  DHHS  also 
encourages  geographic  diversity  in  the 
composition  of  the  Committee. 

A  nomination  package  should  include 
the  following  information  for  each 
nominee:  (1)  A  letter  of  nomination 
stating  the  name,  affiliation,  and  contact 
information  for  the  nominee,  the  basis 
for  the  nomination  [i.e.,  what  specific 
attributes  recommend  him/her  for 
service  in  this  capacity),  and  the 
nominee's  field(s)  of  expertise;  (2)  a 
biographical  sketch  of  the  nominee  and 
a  copy  of  his  or  her  curriculum  vitae; 
and  (3)  the  name,  retiun  address,  and 
daytime  telephone  number  at  which  the 
nominator  can  be  contacted.  Optimally, 
a  nomination  package  would  also 
include  a  statement  by  the  nominee  that 
he/she  is  willing  to  accept  an 
appointment  to  Committee  membership. 

All  nomination  information  should  be 
provided  in  a  single,  complete  package 
within  45  days  of  the  publication  of  &s 
notice.  The  nomination  letter  should 
bear  an  original  signature;  facsimile 
transmissions  or  copies  cannot  be 
accepted.  All  nominations  for 
membership  should  be  sent  to  Dr.  Mary 
Groesch  at  the  address  provided  above. 

Dated:  October  13, 1999. 
David  Satcher, 

Assistant  Secretary  for  Health  and  Surgeon 

General. 

(FR  Doc.  99-27306  Filed  10-19-99;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Chiidren  and 
Famiiies 

Submission  for  0MB  Review; 
Comment  Request 

Title:  Online  Interstate  Referral  Guide 
(IRG). 
OMB  No.:  New. 
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Description:  The  IRG  is  an  essential 
reference  maintained  by  the  Federal 
Office  of  Child  Support  Enforcement 
(OCSE)  that  provides  State  IV-D 
agenices  with  the  information  needed  to 
process  interstate  cases.  The  Online 


version  of  the  IRG  will  provide  States 
with  an  effective  and  efficient  way  of 
viewing  and  updating  State  profile, 
address,  and  FTPS  code  information  by 
consolidating  data  available  through 


numerous  discrete  sources  into  a  single 
centralized,  automated  repository. 

Respondents:  State,  Local  or  Tribal 
Governments. 

Annual  Burden  Estimates: 


Instrument 

Number  of  re- 
spondents 

Number  of  re- 
sponses per 
respondent 

Average  bur- 
den hours  per 
response 

Total  burden 
hours 

Online  IRG 

54 

18 

.3 

292 

Estimated  Total  Annual  Burden 
Hours:  292. 

Additional  Information 

Copies  of  the  proposed  collection  may 
be  requested  by  writing  to  the 
Administration  for  Children  and 
Families,  Office  of  Information  Services, 
370  L'Enfant  Promenade,  SW, 
Washington,  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer. 

90MB  comment 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
between  30  to  60  days  after  publication 
of  this  document  in  the  Federal 
Register.  Therefore,  a  comment  is  best 
assured  of  having  its  fuU  effect  if  OMB 
receives  it  within  30  days  of 
publication.  Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  following:  Office  of 
Management  and  Budget,  Paperwork, 
Reduction  Project,  725  17th  Street,  NW, 
Washington,  DC  20503,  Attn:  ACF  Desk 
Officer. 

,    Dated:  October  14, 1999. 

Bob  Sai^gis, 

Acting  Reports  Clearance  Officer. 

IFR  Doc.  99-27375  Filed  10-19-99:  8:45  am] 

BILUNG  COOE  41S4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  99N-4236] 

Pediatric  Advisory  Subcommittee  of 
the  AntMnfective  Drugs  Advisory 
Committee;  Notice  of  Meeting;  Request 
for  Comments 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 


Name  of  Committee:  Pediatric 
Advisory  Subcommittee  of  the  Anti- 
Infective  Drugs  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  November  15,  1999,  from  8  a.m. 
to  5:30  p.m.,  and  on  November  16, 1999, 
from  8  a.m.  to  1  p.m.  Interested  persons 
and  organizations  may  submit  written 
comments  by  November  8,  1999,  to  the 
Dockets  Management  Branch  (address 
below). 

Location  and  Addresses:  Holiday  Inn, 
Kennedy  Grand  Ballroom,  8777  Georgia 
Ave.,  Silver  Spring,  MD. 

Submit  wrritten  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

Contact  Jayne  E.  Peterson,  Center  for 
Drug  Evaluation  and  Research  (HFD- 
21),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-827-6767,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area],  code  12530. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  subcommittee  will 
discuss  broad  pediatric  issues  as 
recommended  in  the  final  rule  entitled 
"Regulations  Requiring  Manufacturers 
to  Assess  the  Safety  and  Effectiveness  of 
New  Drugs  and  Biologic  Products  in 
Pediatric  Patients"  (63  FR  66632, 
December  2,  1998). 

On  November  15, 1999,  the 
subcommittee  will  discuss  ethical 
considerations  in  the  conduct  of 
pediatric  clinical  trials  involving  a  drug 
or  biologic  product,  specifically  the  role 
of  pediatric  subjects/volunteers  who  do 
not  have  the  disease  under  study. 

On  November  16, 1999,  the 
subcommittee  vnll  discuss  whether  or 
not  there  is  a  public  health  need  for  the 
pharmaceutical  industry  to  extend  their 
drug  development  program  for  sleep 
disorders  into  the  pediatric  population. 


In  order  to  prepare  presentations  and 
discussions  for  the  meeting,  the  agency 
is  requesting  interested  persons  to 
submit  in  writing  data,  information,  and 
views  relevant  to  the  agenda  items. 
These  submissions  should  contain  the 
docket  nimiber  99N-4236  and  be 
submitted  to  the  Dockets  Management 
Branch  (address  above). 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  November  8, 1999.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  11 
a.m.  and  12  noon  on  November  15, 
1999,  and  between  approximately  10:30 
a.m.  and  11  a.m.  on  November  16, 1999. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  November  8, 
1999,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Conunittee  Act  (5 
U.S.C.  app.  2). 

Dated:  October  12, 1999. 
Linda  A.  Suydam, 
Senior  Associate  Commissioner. 
[FR  Doc.  99-27419  Filed  10-19-99;  8:45  am] 
BILUNG  COOE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Dermatologic  and  Ophttialmic  Drugs 
Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
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of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Dermatologic 
and  Ophthalmic  Drugs  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  November  4  and  5, 1999,  8:30 
a.m.  to  5:30  p.m. 

Location:  Hilton  Hotel,  Salons  A,  B, 
and  C,  620  Perry  Pkwy.,  Gaithersburg, 
MD  20877.  301-977-B900. 

Contact  Person:  Tracy  Riley  or  Angle 
Whitacre,  Center  for  Drug  Evaluation 
and  Research  (HFD-21).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-827-7001.  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12534.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting.  Current  information  may  also 
be  accessed  on  the  Internet  FDA 
Website  at  www.fda.gov. 

Agenda:  On  November  4, 1999, 
during  the  morning  session,  the 
conmiittee  will  discuss  new  drug 
application  (NDA)  21-022,  Loprox™ 
(ciclopirox  nail  lacquer),  Hoechst 
Marion  Roussel,  Inc.,  for  treatment  of 
onychomycosis.  On  November  4, 1999, 
during  the  afternoon  session,  the 
committee  will  participate  in  a  scientific 
discussion  of  clinical  trial  design 
questions  for  products  intended  for  the 
treatment  of  hand  dermatitis.  On 
November  5, 1999,  during  the  afternoon 
session,  the  committee  will  discuss 
NDA  20-965,  Levulan®  (aminolevulinic 
acid  HCL)  Kerastick™  for  Topical 
Solution,  20  percent,  Dusa 
Pharmaceuticals,  Inc..  for  use  in  the 
treatment  of  multiple  actinic  keratoses 
of  the  face  and  scalp. 

Procedure:  On  November  4, 1999, 
from  8:30  a.m.  to  5:30  p.m.  and  on 
November  5, 1999,  from  1  p.m.  to  5:30 
p.m.,  the  meeting  will  be  open  to  the 
public.  Interested  persons  may  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Written  submissions  should 
be  made  to  the  contact  person  by 
October  29, 1999.  Oral  presentations 
itom  the  public  will  be  scheduled 
between  approximately  8:30  a.m.  and  9 
a.m.  and  between  approximately  1  p.m. 
and  1:30  p.m.  on  November  4, 1999. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make  oral 
presentations  should  notify  the  contact 
person  before  October  29,  1999,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 


they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Committee  Deliberations:  On 
November  5. 1999,  from  8:30  a.m.  to  1 
p.m.,  the  meeting  will  be  closed  to 
permit  discussion  and  review  of  trade 
secret  and/ or  confidential  information 
(5  U.S.C.  552b(c)(4))  regarding  pending 
NDA's  issues. 

Notice  of  this  meeting  is  given  irnder 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  October  12. 1999. 
Linda  A.  Suydam, 
Senior  Associate  Commissioner. 
[FR  Doc.  99-27418  Filed  10-19-99;  8:45  am] 

BKXING  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6).  TiUe  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel  In  Vivo 
Cellular  and  Molecular  Imaging  Centers  (Pre- 
ICMICs/ICMICs). 

Date:  November  8-10,  1999. 

Time:  8:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications.       ^ 

Place:  Ramanda  Inn  Rockville,  1775 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Lalita  D  Palekar,  Scientific 
Review  Administrator,  Special  Review. 
Referral  and  Resources  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute.  National  Institutes  of  Health,  6130 
Executive  Boulevard/EPN-622B,  Rockville, 
MD  20892-7405,  301/496-7505. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel  Therapeutic 
Modulation  of  Angiogenesis  in  Disease. 

Date:  November  15-17, 1999. 

Time:  7:00  p.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Lalita  D.  Palekar,  Scientific 
Review  Administrator,  Special  Review, 
Referral  and  Resources  Branch,  Division  of 
Extramiu^  Activities,  National  Cancer 
Institute,  National  Institutes  of  Health,  6130 
Executive  Boulevard/EPN-622B,  Rockville. 
MD  20892-7405,  301/496-7575. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research,  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  October  13, 1999. 
La  Verne  Y.  Stringfield. 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  99-27330  Filed  10-19-99;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  off 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Special 
Populations  Networks  for  Cancer  Awareness 
Research  and  Training. 

Date:  November  18-19, 1999. 

Time:  8  am  to  6  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike.  Rockville,  MD  20852. 

Contact  Person:  Joyce  C.  Pegues,  Scientific 
Review  Administrator.  Special  Review, 
Referral,  and  Resources  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institutes,  6130  Executive  Boulevard,  Room 
EPN-609.  Bethesda,  MD  20892,  301/496- 
2378. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction: 
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93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Research  ;  93.396,  Cancer  Biology 
Research,  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  October  13, 1999. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  99-27340  Filed  10-19-99;  8:45  am) 
BiLUNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercied 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel. 

Dote;  November  17-19, 1999. 

Time:  7  pm  to  12  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Gaithersburg,  620  Perry 
Parkway.  Gaithersburg,  MD  20877. 

Contact  Person:  Sherwood  Githens, 
Scientific  Review  Administrator,  National 
Institutes  of  Health,  National  Cancer 
Institute,  Special  Review,  Referral  and 
Resources  Branch,  Executive  Plaza  North, 
6130  Executive  Boulevard,  Bethesda,  MD 
20892,  301/435-9050. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 


Dated;  October  13, 1999. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  99-27341  Filed  10-19-99;  8:45  am] 
BHJJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstKutes  Of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group,  Subcommittee 
F — Manpower  &  Training. 

ZJate:  November  17-19,  1999. 

Time:  November  17,  1999,  6:30  pm  to  8 
pm. 

Agenda:  To  review  and  evaluate  grant, 
applications. 

Place:  Georgetown  Holiday  Inn.  2101 
Wisconsin  Avenue,  NW.  Washington,  DC 
20007. 

Contact  Person:  Mary  Bell.  Health  Scientist 
Administrator,  Division  of  Extramural 
Activities,  National  Cancer  Institute,  National 
Institutes  of  Health,  PHS,  DHHS,  Rockville, 
MD  20892. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93/396.  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399. 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  October  13, 1999. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  99-27342  Filed  10-19-99;  8:45  am] 
BHJJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting 

F*ursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  meeting  of  the 
National  Cancer  Institute  Board  of 
Scientific  Advisors. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  shoidd 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

"The  meeting  will  be  closed  to  the 
public  in  accordance  with  the  provision 
set  forth  in  sections  552b(c)(6)  and 
552b(c)(9)(B),  Title  5  U.S.C.  The 
discussions  could  reveal  information  of 
a  personal  nature  where  disclosure 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  and  the 
premature  disclosure  of  discussions 
related  to  personnel  and  confidential 
administrative  information  would  be 
likely  to  significantly  frustrate  the 
subsequent  implementation  of 
recommendations. 

Name  of  Committee:  National  Cancer 
Institute  Board  of  Scientific  Advisors. 

Date:  November  8-9,  1999. 

Open:  November  8,  8:30  am  to  5  pm; 
November  9.  8:30  am  to  12  pm. 

Agenda:  Report  of  the  Director,  NCI; 
Ongoing  and  New  Business.  Reports  of 
Program  Review  Group(s),  Budget 
Presentation,  Reports  of  Special  Initiatives, 
and  RFA  Concept  Reviews. 

Closed:  November  8.  5  pm  to  6  pm. 

Agenda:  To  review  and  evaluate  personnel 
and  programmatic  issues. 

Place:  National  Cancer  Institutes.  9000 
Rockville  Pike,  Building  31,  C  Wing,  6  Floor, 
Conference  Room  10,  Bethesda,  MD  20892. 

Contact  Person:  Paulette  S.  Gray,  Executive 
Secretary,  Deputy  Director,  Division  of 
Extramural  Activities.  National  Cancer 
Institute,  National  Institutes  of  Health, 
Executive  Plaza  North,  Suite  600,^6130 
Executive  Boulevard,  Rockville,  MD  20892, 
(301)496-4218. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health. 
HHS) 


Dated:  October  13, 1999. 
UVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy,  NIH. 

[FR  Doc.  99-27343  Filed  10-19-99;  8:45  am] 

BtUMQ  COOC  4140-01-H 


56512 Federal  Regjater/Vol.  64,  No.  202 / Wednesday.  October  20,  1999 /Notices 

amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b{c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
woidd  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
Minority  Institutions  Drug  Abuse  Research 
Development  Program. 

Date:  November  1, 1999. 

Time:  10  am  to  1  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd.. 
Bethesda,  MD  20892. 

Contact  Person:  Marina  L.  Voikov,  Special 
Expert,  Office  of  Extramural  Program  Review, 
National  Institute  on  Drug  Abuse,  National 
Institutes  of  Health.  DHHS,  6001  Executive    - 
Boulevard,  Room  3158,  MSC  9547,  Bethesda, 
MD  20892-9547,  (301)  435-1433. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

Dated:  October  13, 1999. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  99-27332  Filed  10-19-99;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Hsart,  Lung,  and  Blood 
Institute;  Notice  of  Cloeed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (S  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Heart,  Lung,  and 
Blood  Program  Project  Review  Committee. 

Date;  December  2, 1999. 

Time:  8  am  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring,  MD  20910. 

Contact  Person:  Jeftey  H.  Hiust,  Scientific 
Review  Administrator,  Review  Branch, 
National  Heart,  Lung,  and  Blood  Institute, 
National  Institutes  of  Health,  6701  Rockledge 
Drive,  Room  7208,  Bethesda,  MD  20892,  301/ 
435-0303. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839.  Blood  Diseases 
and  Resources  Research,  National  Institutes 
q{  Health.  HHS) 

Dated:  October  13, 1999. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  99-27339  Filed  10-19-99;  8:45  am] 

BHJJNQ  C006  4140-01-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health  ' 

National  institute  of  Neuroiogicai 
Disorders  and  Strolce;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  disctissions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

Date:  November  3, 1999. 

Time:  1  pm  to  3  pm. 

Agenda:  To  Review  and  evaluate  contract 
proposals 

Place:  Neuroscience  Center,  National 
Institutes  of  Health.  6001  Executive  Blvd., 
Bethesda,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Phillip  F.  Wiethom, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  NINDS/NIH/DHHS, 
NeiuoScience  Center,  6001  Executive  Blvd. 
Suite  3208,  MSC  9529,  Bethesda.  MD  20892- 
9529.  301-496-9223. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853.  Clinical  Research 
Related  to  Neurological  Disorders;  93.854. 
Biological  Basis  Research  in  the 
Neurosciences.  National  Institutes  of  Health. 
HHS) 

Dated:  October  13, 1999. 
La  Verne  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  99-27331  Filed  10-19-99;  8:45  am] 

BHJJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heelth 

National  Institute  on  Drug  AlHise; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 


BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Heelth 

National  institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  vtrith  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
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individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
"Technical  and  Logistical  Support  Assistance 
to  the  Center  on  AIDS  and  Other  Medical 
Consequences  of  Drug  Abuse  (CAMCODA)". 

Date;  October  21,  1999. 

Time:  9:30  am  to  11  am. 

Agenda:To  review  and  evaluate  contract 
proposals. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892. 

Contact  Person:  Eric  Zatman,  Contract 
Review  Specialist,  Office  of  Extramural 
Program  Review,  National  Institute  on  Drug 
Abuse,  National  Institutes  of  Health,  DHHS, 
6001  Executive  Boulevard.  Room  3158,  MSC 
9547,  Bethesda,  MD  20892-9547,  (301)  435- 
1438. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

bated:  October  13, 1999. 
LaVerae  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  99-27334  Filed  10-19-99;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diat)etes  and 
Digestive  and  Kidney  Diseases; 
Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Diabetes, 
Endocrinology  and  Metabolic  Diseases  B 
Subcommittee,  October  29. 1999,  8  am 
to  October  29, 1999,  5  pm.  Double  Tree 
Hotel,  1750  Rockville  Pike,  Rockville, 
MD,  20852  which  was  published  in  the 
Federal  Register  on  September  14, 1999, 
64  FR  49815. 

The  meeting  is  being  amended  to  add 
the  Open  Session.  The  meeting  will 
have  an  Open  Session  on  October  28, 
1999  from  5:30  p.m.  until  7:00  p.m.  the 
meeting  is  partially  Closed  to  the  public. 


Dated:  October  13, 1999. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  99-27335  Filed  10-19-99;  8:45  am] 

BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases; 
Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Kidney,  Urologic  and 
Hematologic  Diseases  D  Subcommittee, 
October  29, 1999,  8  am  to  October  29, 
1999,  5  pm.  Double  Tree  Hotel,  1750 
Rockville  Pike,  Rockville,  MD.  20852 
which  was  published  in  the  Federal 
Register  on  September  14, 1999,  64  FR 
49815. 

The  meeting  is  being  amended  to  add 
the  Open  Session.  The  meeting  will 
have  an  Open  Session  on  October  28, 
1999  from  5:30  p.m.  until  7:00  p.m.  The 
meeting  is  partially  Closed  to  the  public. 

Dated:  October  13,  1999. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  99-27336  Filed  10-19-99;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases; 
Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Digestive  Diseases 
and  Nutrition  C.  Subcommittee,  October 
29,  1999,  8  am  to  October  29. 1999,  5 
pm,  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852  which  was 
published  in  the  Federal  Register  on 
September  14, 1999,  64FR49815. 

The  meeting  is  being  amended  to  add 
the  Open  Session.  The  meeting  will 
have  an  Open  Session  on  October  28, 
1999  from  5:30  p.m.  tmtil  7:00  p.m.  The 
meeting  is  partially  Closed  to 'the  public. 

Dated:  October  13, 1999. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  99-27337  Filed  10-19-99;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  the  Director,  National 
Institutes  of  Health;  Notice  of  Meeting 

Pm-suant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Advisory  Committee  on  Research  on 
Women's  Health. 

-    The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

A/iame  o/ Committee;  Advisory  Committee 
on  Research  on  Women's  Health. 

Date:  November  15, 1999. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  provide  advice  on  appropriate 
research  activities  with  respect  to  women's 
health  and  related  studies  to  be  undertaken 
by  the  national  research  institutes,  to  provide 
recommendations  regarding  CH?WH 
activities,  and  to  assist  in  monitoring 
compliance  regarding  the  inclusion  of 
women  in  clinical  research. 

Place:  National  Institutes  of  Health, 
Building  31,  Conference  Room  10,  Bethesda, 
MD  20892. 

Contact  Person:  Joyce  Rudick,  Director, 
Programs  &  Management,  Office  of  Research 
on  Women's  Health,  Office  of  the  Director, 
National  Institutes  of  Health,  Building  1, 
Room  201,  Bethesda.  MD  20892,  301/402- 
1770. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.14,  Intramural  Research 
Training  Award;  93.187,  Undergraduate 
Scholarship  Program  for  Individuals  from 
Disadvantaged  Backgrounds;  93.22.  Clinical 
Research  Loan  Repayment  Program  for 
Individuals  from  Disadvantaged 
Backgrounds;  93.232,  Loan  Repayment 
Program  for  Research  Generally;  93.39. 
Academic  Research  Enhancement  Award; 
93-936,  NIH  Acquired  Immunodeficiency 
Syndrome  Research  Loan  Repayment 
Program,  National  Institutes  of  Health,  HHS) 

Dated:  October  13, 1999. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  99-27338  Filed  10-19-99;  8:45  ami 
BIUJNG  CODE  4140-01-M 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-065-1 640-00] 

Nottca  of  Emargancy  Cloaure  of  Public 
Landa;  Nya  County,  NV 

agency:  Bureau  of  Land  Management, 
Interior. 

SUMMARY:  Notice  is  hereby  given  that 
certain  public  lands  in  the  vicinity  of 
Tybo  Canyon,  Nye  County  Nevada,  are 
temporarily  closed  to  the  public.  The 
closure  includes  entry  upon  the  subject 
lands  for  the  purposes  of  mineral 
exploration  and  staking.  This  closure  is 
necessary  to  provide  for  public  safety 
due  to  the  discovery  of  hazardous 
materials  within  the  following  described 
public  lands: 

T.  6  N.,  R.  50  E. 

Sec.  17.  SE  •/•; 

Sec.  16.  NEV4  NWV4; 

Sec.  9,  SEV4  NEV4;  NEV4  SEV4;  SWV4  SEV4; 

Sec.  10,  NV2  NV2; 

Containing  520  acres,  more  or  less. 

EFFECTIVE  DATES:  This  closure  goes  into 
effect  on  October  7, 1999,  and  will 
remain  in  effect  until  the  Assistant  Field 
Manager,  Tonopah  Field  Station, 
determines  the  closure  is  no  longer 
needed. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Neumann,  Tonopah  Field  Station, 
1553  South  Main  Street,  Tonopah,  NV 
89049.  Telephone  (775)  482-7800. 

Authority:  The  authority  for  this  closure  is 
43  CFR  8364.1.  Any  person  who  fails  to 
comply  with  a  closure  order  is  subject  to 
arrest  and  fines  and/or  imprisonment  not  to 
exceed  12  months  in  accordance  with 
applicable  provisions  of  18  USC  3571.  This 
closure  applies  to  all  persons  excluding  (1] 
public  officials  and  emergency  and  law 
enforcement  personnel  engaged  in  official 
business  and  (2)  any  person  expressly 
authorized  in  writing  by  the  Assistant  Field 
Manager,  Tonopah,  to  enter  the  closed  area. 
The  closure  area  is  posted  and  a  map  of  the 
closiuv  area  is  posted  in  the  Tonopah  Post 
Office. 

Dated:  October  7. 1999. 
W.  Craig  MacKinnon, 
Assistant  Field  Manager,  Tonopah. 
[FR  Doc.  99-27310  Filed  10-19-99;  8:45  am] 
■LLMQ  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CO-010-07-1020-00-241A] 

Northwaat  Colorado  Reaourca 
Advlaory  Council  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Notice  of  meeting. 


SUMMARY:  The  next  meeting  of  the 
Northwest  Colorado  Resoiuce  Advisory 
Council  will  be  held  on  Friday, 
December  3, 1999,  at  the  Garfield 
County  Courthouse  in  Glenwood 
Springs,  Colorado. 
DATES:  Friday,  December  3, 1999. 
ADDRESSES:  For  further  information, 
contact  Lynn  Barclay,  Bureau  of  Land 
Management  (BLM),  455  Emerson 
Street,  Craig,  Colorado  81625; 
Telephone  (970)  826-5096. 
SUPPLEMENTARY  INFORMATION:  The 
Northwest  Resource  Advisory  Coimcil 
will  meet  on  Friday,  December  3, 1999, 
at  the  Garfield  County  Courthouse,  Suite 
302, 109  8th  Street,  Glenwood  Springs, 
Colorado.  The  meeting  will  start  at  9 
a.m.  and  include  election  of  officials 
and  goal  setting  for  the  Northwest 
Colorado  Resource  Advisory  Coimcil; 
and  discussions  of  the  proposed 
statewide  recreation  guidelines, 
Kremmling  Field  Office  Planning 
Amendments,  and  Craig  Field  Office 
Fire  Management  Planning. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  at  the  meetings  or  submit 
written  statements  at  the  meeting.  Per- 
person  time  limits  for  oral  statements 
may  be  set  to  allow  all  interested 
persons  an  opportunity  to  speak. 

Summary  minutes  of  council 
meetings  are  maintained  at  the  Bureau 
of  Land  Management  Offices  in  Grand 
Jimction  and  Craig,  Colorado.  They  are 
available  for  public  inspection  and 
reproduction  during  regular  business 
hours  within  thirty  (30)  days  following 
the  meeting. 

Dated:  October  13, 1999. 
Mark  T.  Morse, 

Center  Manager,  Northwest  Center. 
[FR  Doc.  99-27413  Filed  10-19-99;  8:45  am) 

BNXMO  COOE  4310-7»-F 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Sutxniaalon  for  0MB  Review; 
Comment  Requeat 

agency:  Overseas  Private  Investment 

Corporation. 

action:  Request  for  comments. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
publish  a  Notice  in  the  Federal  Register 
notifying  the  public  that  the  Agency  is 
preparing  an  information  collection 
request  for  OMB  review  and  approval 
and  to  request  public  review  and 


comment  on  the  submission.  Comments 
are  being  solicited  on  the  need  for  the 
information,  its  practical  utility,  the 
accuracy  of  the  Agency's  burden 
estimate,  and  on  ways  to  minimize  the 
reporting  burden,  including  automated 
collection  techniques  and  uses  of  other 
forms  of  technology.  The  proposed  form 
under  review  is  simunarized  below. 
DATES:  Comments  must  be  received  by 
December  20, 1999. 
ADDRESSES:  Copies  of  the  subject  form 
and  the  request  for  review  prepared  for 
submission  to  OMB  may  be  obtained 
from  the  Agency  Submitting  Officer. 
Comments  on  the  form  should  be 
submitted  to  the  Agency  Submitting 
Offider. 

FOR  FURTHER  INFORMATION  CONTACT: 
OPIC  Agency  Submitting  Officer:  Carol 
Brock,  Records  Manager,  Overseas 
Private  Investment  Corporation,  1100 
New  York  Avenue,  NW.,  Washington, 
DC  20527;  202/336-8563. 
SUMMARY  OF  FORM  UNDER  REVIEW: 

Type  of  Request:  Approval  of  a 
revised  form  combining  two  forms,  one 
for  U.S.  and  one  for  foreign  sponsors, 
OPIC-129  (OMB  3420-0018),  which 
expires  10/31/99  and  OPIC-130  (OMB 
3420-0017)  which  expires  11/30/99, 
respectively.  Three  months  expiration 
date  extensions  are  being  processed. 

Title:  Sponsor  Disclosure  Report. 

Form  Number:  OPIC-1 29. 

Frequency  of  Use:  Once  per 
significant  investor  per  project. 

Type  of  Respondents:  Business  or 
other  institutions  and  individuals. 

Standard  Industrial  Classification 
Codes:  All. 

Description  of  Affected  Public:  U.S. 
companies  or  citizens  investing 
overseas. 

Reporting  Hours:  6  hours  per  project. 

Number  of  Responses:  122.5  per  year. 

Federal  Cost:  $9,800  per  year. 

Authority  for  Information  Collection: 
Sections  231,  234  (b)  and  (c)  of  the 
Foreign  Assistance  Act  of  1961,  as 
amended. 

Abstract  (Needs  and  Uses):  The 
Sponsor  Disclosure  Report  is  the 
principal  document  used  by  OPIC  to 
gather  information  from  project 
sponsors  on  whether  a  project  might 
harm  the  U.S.,  and  describes  sponsor 
activities  with  the  U.S.  Government  and 
other  information  for  the  underwriting 
and  analysis  of  a  project.  It  also 
provides  notification  of  credit 
investigations  that  will  be  performed. 

Dated:  October  14, 1999. 
James  R.  Offiitt, 

Assistant  General  Counsel  for  Administrative 
Affairs,  Department  of  Legal  Affairs. 
(FR  Doc.  99-27406  Filed  10-19-99;  8:45  am) 
BIUJNO  CODE  3210-01-P 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-811  (Final)] 

Drams  of  One  Megabit  and  Above 
From  Taiwan;  Notice  of  Commission 
Determination  To  Conduct  a  Portion  of 
the  Hearing  in  Camera 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Closure  of  a  portion  of  a 
Commission  hearing. 

SUMMARY:  Upon  request  of  respondent 
Taiwan  Semiconductor  Industry 
Association  ("TSIA")  and  its  member 
companies,  the  Commission  has 
determined  to  conduct  a  portion  of  its 
hearing  in  the  above-captioned 
investigadon  scheduled  for  October  19, 
1999,  in  camera.  See  Commission  rules 
207.24(d),  201.13{m)  and  201.36(b)(4) 
(19  CFR  §§  207.24(d),  201.13(m)  and 
201.36(b)(4)).  The  remainder  of  the 
hearing  will  be  open  to  the  public.  The 
Commission  has  determined  that  the 
seven-day  advance  notice  of  the  change 
to  a  meeting  was  not  possible.  See 
Commission  rule  201.35(a),  {c)(l)  (19 
CFR  201.35(a),  (c)(1)). 

FOR  FURTHER  INFORMATION  CONTACT: 

Shara  L.  Aranoff,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-205-3090, 
e-mail  saranofi@usitc.gov.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  may  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-3105. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  believes  that  TSIA  has 
justified  the  need  for  a  closed  session. 
TSIA  seeks  a  closed  session  to  allow  for 
a  discussion  of  market  share  data; 
financial  performance  data  of  individual 
domestic  producers  including  the 
petitioner,  Micron;  market  trends  data; 
and  data  regarding  product 
differentiation  and  market  segmentation 
on  a  company-specific  basis.  In  making 
this  decision,  the  Commission 
nevertheless  reafBrms  its  belief  that 
whenever  possible  its  business  should 
be  conducted  in  public. 

The  hearing  will  begin  with  public 
presentations  by  the  petitioner  Micron 
Technology,  Inc.  and  respondents,  with 
questions  from  the  Commission.  In 
addition,  the  hearing  will  include  a  15- 
minute  in  camera  session  for  a 
confidential  presentation  by  TSIA  and 
for  questions  from  the  Commission 
relating  to  the  BPI,  followed  by  a  15- 
minute  in  camera  rebuttal  presentation 
by  petitioner.  For  any  in  camera  session 
the  room  will  be  cleared  of  all  persons 


except  those  who  have  been  granted 
access  to  BPI  under  a  Commission 
administrative  protective  order  (APO) 
and  are  included  on  the  Commission's 
APO  service  list  in  this  investigation. 
See  19  CFR  201.35(b)(1),  (2).  The  time 
for  the  parties'  presentations  and 
rebuttals  in  the  in  camera  session  will 
be  taken  from  their  respective  overall 
allotments  for  the  hearing.  All  persons 
planning  to  attend  the  in  camera 
portions  of  the  hearing  should  be 
prepared  to  present  proper 
identification. 

Authority:  The  General  Counsel  has 
certified,  pursuant  to  Commission  Rule 
201.39  (19  CFR  201.39)  that,  in  her  opinion, 
a  portion  of  the  Commission's  hearing  in 
DRAMs  of  One  Megabit  and  Above  bom 
Taiwan,  Inv.  No.  731-TA-811  (Final),  may  be 
closed  to  the  public  to  prevent  the  disclosure 
of  BPI. 

Issued:  October  15, 1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  99-27401  Filed  10-19-99;  8:45  am] 

BILUNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

pnv.  No.  337-TA-372  (Enforcement 
Proceeding)] 

Certain  NeodymiunHron-Boron 
Magnets,  Magnet  Alloys,  and  Articles 
Containing  Same;  Notice  of 
Commission  Decision  Vacating  an 
Order  Imposing  a  Civil  Penalty  for 
Violation  of  a  Consent  Order  and 
Dismissing  Formal  Enforcement 
Proceeding 

agency:  International  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Commission  has  vacated  its 
September  26,  1997,  order  imposing  a 
civil  penalty  in  the  amount  of 
$1,550,000  on  San  Huan  New  Materials 
High  Tech,  Inc.;  Ningbo  Konit 
Industries,  Inc.;  and  Tridus 
International,  Inc.  for  violation  of  the 
consent  order  issued  on  October  11, 
1995,  and  that  the  Commission  has 
dismissed  the  formal  enforcement 
proceeding  instituted  on  May  16,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Diehl,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-205-3095. 
SUPPLEMENTARY  INFORMATION:  On 
October  11,  1995,  the  Commission 
terminated  this  investigation  as  to 
respondents  San  Huan  New  Materials 


High  Tech,  Inc.;  Ningbo  Konit 
Industries,  Inc.;  and  Tridus 
International,  Inc.  ("respondents")  on 
the  basis  of  a  consent  order.  The  order 
provided  that  respondents  shall  not  sell 
for  importation  into  the  United  States, 
import  into  the  United  States,  or  sell  in 
the  United  States  after  importation 
neodymium-iron-boron  magnets  that 
infringe  any  of  claims  1-3  of  U.S. 
Letters  Patent  4,588,439,  (the  "  '439 
patent"),  except  imder  consent  or 
license  from  the  complainant. 

On  March  6, 1996,  complainant 
alleged  that  respondents  were  in 
violation  of  the  consent  order.  The 
matter  was  referred  to  the 
administrative  law  judge  ("ALJ")  who 
presided  over  the  original  investigation, 
and  on  December  24,  1996,  the  ALJ 
issued  a  reconunended  determination 
("RD")  that  respondents  had  violated 
the  consent  order,  and  that  a  civil 
penalty  of  $1,625  million  should  be 
levied. 

On  September  26, 1997,  the 
Commission  determined  that 
respondents  had  violated  the  consent 
order  and  assessed  a  civil  penalty  of 
$1.55  million. 

On  Jxme  8, 1999,  complainant's 
successor  in  interest,  YBM  Magnex,  Inc., 
and  respondents  executed  an  agreement 
providing  a  license  for  respondents  to 
manufacture,  import,  and  sell  magnets 
covered  by  the  '439  patent.  On  Jime  17, 
1999,  the  parties  filed  a  Joint  Motion  to 
Vacate  the  Commission's  Civil  Penalty 
Order.  On  June  29, 1999,  the 
Commission's  Office  of  Unfair  Import 
Investigations  ("OUII")  filed  its 
response  to  the  joint  motion.  On  July  9, 
1999,  respondents  filed  their  Motion  for 
Leave  to  File  a  Reply  to  OUII's  Response 
to  Joint  Motion  to  Vacate  the 
Commission's  Civil  Penalty  Order,  and 
attached  the  reply  to  the  motion. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  section 
210.76  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  210.76). 

Copies  of  the  Commission's  order  and 
all  other  nonconfidential  documents 
filed  in  connection  with  this  proceeding 
are  or  will  be  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436,  telephone  202- 
205-2000.  Hearing-impaired  persons  are 
advised  that  information  on  the  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  at  202- 
205-1810. 

Issued:  October  13, 1999. 
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By  order  of  the  Commission. 
Donna  R.  Koehnke, 

Secretary. 

[FR  Doc.  99-27400  Filed  10-10-99;  8:45  am] 

MLLMQCOOE  702IM»-r 


DEPARTMENT  OF  JUSTICE 
FMtoral  BuTMU  of  Investigation 

DNA  Advisory  Board  Klleating 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act,  notice 
is  hereby  given  that  the  DNA  Advisory 
Board  (DAB)  Statistics  Subcommittee 
will  meet  on  November  16, 1999,  from 
1  pm  until  4  pm  at  The  Double  Tree 
Hotel,  300  Army  Navy  Drive,  Arlington, 
Virginia,  22202.  The  DAB  will  meet  on 
November  17, 1999.  from  10  am  until  4 
pm  at  the  Double  Tree  Hotel,  300  Army 
Navy  Drive,  Arlington,  Virginia  22202. 
All  attendees  will  be  admitted  only  after 
displaying  personal  identification 
which  bears  a  photograph  of  the 
attendee. 

The  DAB'S  scope  of  authority  is:  To 
develop,  and  if  appropriate,  periodically 
revise,  recommended  standards  for 
quality  assurance  to  the  Director  of  the 
FBI,  including  standards  for  testing  the 
proficiency  of  forensic  laboratories,  and 
forensic  analysts,  in  conducting  analysis 
of  DNA;  To  recommend  standards  to  the 
Director  of  the  FBI  which  specify 
criteria  for  quality  assurance  and 
proficiency  tests  to  be  applied  to  the 
various  types  of  DNA  analysis  used  by 
forensic  laboratories,  including 
statistical  and  population  genetics 
issues  affecting  the  evaluation  of  the 
frequency  of  occurrence  of  DNA  profiles 
calculated  from  pertinent  population 
database(s);  To  recommend  standards 
for  acceptance  of  DNA  profiles  in  the 
FBI's  Combined  DNA  Index  System 
(CODIS)  which  take  accoimt  of  relevant 
privacy,  law  enforcement  and  technical 
issues;  and.  To  make  recommendations 
for  a  system  for  grading  proficiency 
testing  performance  to  determine 
whether  a  laboratory  is  performing 
acceptably. 

The  topics  to  be  discussed  at  the  DAB 
Statistics  Subcommittee  meeting 
include  mixtures,  parentage  and 
uniqueness.  The  topics  to  be  discussed 
at  the  DAB  meeting  include:  a  review  of 
minutes  from  the  April  23,  1999, 
meeting;  development  of  an  audit 
document  for  the  quality  assurance 
standards,  a  discussion  concerning 
privacy  issues  and  a  report  and 
discussion  of  the  statistics 
subcommittee  meeting. 

The  meeting  is  open  to  the  public  on 
a  first-come,  first  seated  basis.  Anyone 


wishing  to  address  the  DAB  must  notify 
the  Designated  Federal  Employee  (DFE) 
in  writing  at  least  twenty-four  hours 
before  the  DAB  meeting.  The 
notification  must  include  the  requestor's 
name,  organizational  affiliation,  a  short 
statement  describing  the  topic  to  be 
addressed,  and  the  amount  of  time 
requested.  Oral  statements  to  the  DAB 
will  be  limited  to  five  minutes  and 
limited  to  subject  matter  directly  related 
to  the  DAB's  agenda,  unless  otherwise 
permitted  by  the  Chairman. 

Any  member  of  the  public  may  file  a 
written  statement  for  Uie  record 
concerning  the  DAB  and  its  work  before 
or  after  the  meeting.  Written  statements 
for  the  record  will  be  furnished  to  each 
DAB  member  for  their  consideration 
and  will  be  included  in  the  official 
minutes  of  a  DAB  meeting.  Written 
statements  must  be  type-written  on  8V2" 
X  11"  xerographic  weight  paper,  one 
side  only,  and  bound  only  by  a  paper 
clip  (not  stapled).  All  pages  must  be 
numbered.  Statements  should  include 
the  Name,  Organizational  Affiliation, 
Address,  and  Telephone  number  of  the 
author(s).  Written  statements  for  the 
record  will  be  included  in  minutes  of 
the  meeting  immediately  following  the 
receipt  of  the  written  statement,  unless 
the  statement  is  received  within  three 
weeks  of  the  meeting.  Under  this 
circiunstance,  the  written  statement  will 
be  included  with  the  minutes  of  the 
following  meeting.  Written  statements 
for  the  record  should  be  submitted  to 
the  DFE. 

Inquiries  may  be  addressed  to  the 
DFE.  Dr.  Dwight  E.  Adams,  Chief, 
Scientific  Analysis  Section,  Laboratory 
Division — Room  3266,  Federal  Bureau 
of  Investigation,  935  Pennsylvania 
Avenue,  NW,  Washington,  DC  20535- 
0001,  (202)  324-4416,  FAX  (202)  324- 
1462. 

Dated:  October  14. 1999. 
Dwight  E.  Adams, 

Chief,  Scientific  Analysis  Section,  Federal 
Bureau  of  Investigation. 
(PR  Doc.  99-27309  Filed  10-19-99;  8:45  am) 

BILLING  CODE  4410-02-P 


DEPARTMEMT  OF  LABOR 

Office  of  the  Secretary    ^ 

Submission  for  0MB  Review; 
Comment  Request 

October  13, 1999. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  review  and  approval  in 
accordance  with  the  Paperwork 


Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  docvunentation,  may  be 
obtained  by  calling  the  Department  of 
Labor,  Departmental  Clearance  Officer, 
Ira  Mills  ((202)  219-5096  ext.  143)  or  by 
E-Mail  to  Mills-Ira@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS.  DM, 
ESA,  ETA,  MSHA,  OSHA,  PWBA.  or 
VETS.  Officer  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ((202)  395-7316)  on  or  before 
November  19, 1999. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is. necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  Point  of  Purchase  Survey. 

OMB  Number:  1220-0044. 

Frequency:  Quarterly. 

Affected  Public:  Individuals  or 
households. 

Number  of  Respondents:  17,827. 

Estimated  Time  Per  respondent:  11 
minutes. 

Total  Burden  Hours:  12,320. 
-      Total  Ann  ualized  capital/startup 
costs:  $0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Descripton:  The  purpose  of  this 
collection  is  to  develop  and  maintain  a 
timely  list  of  retail,  wholesale,  and 
service  establishments  at  which  people 
shop  for  specific  consumers  items.  The 
information  collected  is  used  to  select 
establishments  for  pricing  market  basket 
items  as  needed  for  the  Consumer  Price 
Index. 
Ira  L.  Mills, 

Departmental  Clearance  Officer. 
[FR  Doc.  99-27384  Filed  10-19-99;  8:45  am] 
BILLING  CODE  4510-24-41 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules  for  Electronic 
Copies  Previously  Covered  by  General 
Records  Schedule  20;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 
Administration,  Office  of  Records 
Services — Washington,  DC. 
ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request /or 
comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA, 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal. 

This  request  for  comments  pertains 
solely  to  schedules  for  electronic  copies 
of  records  created  using  word 
processing  and  electronic  mail  where 
the  recordkeeping  copies  are  already 
scheduled.  (Electronic  copies  are 
records  created  using  word  processing 
or  electronic  mail  software  that  remain 
in  storage  on  the  computer  system  after 
the  recordkeeping  copies  are  produced.) 

These  records  were  previously 
approved  for  disposal  under  General 
Records  Schedule  20,  Items  13  and  14. 
Pursuant  to  NARA  Bulletin  99-04, 
agencies  must  submit  schedules  for  the 
electronic  copies  associated  with 
program  records  and  administrative 
records  not  covered  by  the  General 
Records  Schedules.  NARA  invites 
public  comments  on  such  records 
schedules,  as  required  by  44  U.S.C. 
3303a(a).  To  facilitate  review  of  these 
schedules,  their  availability  for 
comment  is  annoimced  in  Federal 
Register  notices  separate  from  those 
used  for  other  records  disposition 
schedules. 

DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before 
December  6,  1999.  On  request,  NARA 
wrill  send  a  copy  of  the  schedule.  NARA 
staff  usually  prepare  appraisal 


memorandums  concerning  a  proposed 
schedule.  These,  too,  may  be  requested. 
Requesters  vdll  be  given  30  days  to 
submit  comments. 

Some  schedules  submitted  in 
accordance  with  NARA  Bulletin  99-04 
group  records  by  program,  function,  or 
organizational  element.  These  schedules 
do  not  include  descriptions  at  the  file 
series  level,  but,  instead,  provide " 
citations  to  previously  approved 
schedules  or  agency  records  disposition 
manuals  (see  SUPPLEMENTARY 
INFORMATION  section  of  this  notice).  To 
facilitate  review  of  such  disposition 
requests,  previously  approved  schedides 
or  manuals  that  are  cited  may  be 
requested  in  addition  to  schedules  for 
the  electronic  copies.  NARA  will 
provide  the  first  100  pages  at  no  cost. 
NARA  may  charge  $.20  per  page  for 
additional  copies.  These  materials  also 
may  be  examined  at  no  cost  at  the 
National  Archives  at  College  Park  (8601 
Adelphi  Road,  College  Park,  MD). 
ADDRESSES:  To  request  a  copy  of  any 
records  schedule  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration  (NARA),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 
Requests  also  may  be  transmitted  by 
FAX  to  301-713-6852  or  by  e-mail  to 
records.mgt@arch2.nara.gov. 

Requesters  must  cite  the  control 
number,  which  appears  in  parentheses 
after  the  name  of  the  agency  which 
submitted  the  schedule,  and  must 
provide  a  mailing  address.  Those  who 
desire  appraisal  reports  and/or  copies  of 
previously  approved  schedules  or 
manuals  should  so  indicate  in  their 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marie  Allen,  Director,  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration,  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 
Telephone:  (301)  713-7110.  E-mail: 
records.mgt@arch2.nara.gov. 
SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA  approval,  using  the 
Standard  Form  (SF)  115,  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
the  records  to  conduct  its  business. 


Routine  administrative  records  common 
to  most  agencies  are  approved  for 
disposal  in  the  General  Records 
Schedules  (GRS),  which  are  disposition 
schedules  issued  by  NARA  that  apply 
Government-wide. 

In  the  past,  NARA  approved  the 
disposal  of  electronic  copies  of  records 
created  using  electronic  mail  and  word 
processing  via  General  Records 
Schedule  20,  Items  13  (word  processing 
docimients)  and  14  (electronic  mail). 
However,  NARA  has  determined  that  a 
different  approach  to  the  disposition  of 
electronic  copies  is  needed.  In  1998,  the 
Archivist  of  the  United  States 
established  an  interagency  Electronic 
Records  Work  Group  to  address  this 
issue  and  pursuant  to  its 
recommendations,  decided  that  agencies 
must  submit  schedules  for  the  electronic 
copies  of  program  records  and 
administrative  records  not  covered  by 
the  GRS.  On  March  25, 1999,  the 
Archivist  issued  NARA  Bidletin  99-04, 
which  tells  agencies  what  they  must  do 
to  schediUe  electronic  copies  associated 
with  previously  scheduled  program 
records  and  certain  administrative 
records  that  were  previously  scheduled 
under  GRS  20,  Items  13  and  14. 

Schedules  submitted  in  accordance 
with  NARA  Bulletin  99-04  only  cover 
the  electronic  copies  associated  with 
previously  scheduled  series.  Agencies 
that  wish  to  schedule  hitherto 
unscheduled  series  must  submit 
separate  SF  115s  that  cover  both 
recordkeeping  copies  and  electronic 
copies  used  to  create  them. 

In  developing  SF  115s  for  the 
electronic  copies  of  scheduled  records, 
agencies  may  use  either  of  two 
scheduling  models.  They  may  add  an 
appropriate  disposition  for  the 
electronic  copies  formerly  covered  by 
GRS  20,  Items  13  and  14,  to  every  item 
in  their  manuals  or  records  schedules 
where  the  recordkeeping  copy  has  been 
created  with  a  word  processing  or 
electronic  mail  application.  Tfais 
approach  is  described  as  Model  1  in 
Bulletin  99-04.  Alternatively,  agencies 
may  group  records  by  program, 
function,  or  organizational  component 
and  propose  disposition  instructions  for 
the  electronic  copies  associated  with 
each  grouping.  This  approach  is 
described  as  Model  2  in  the  Bulletin. 
Schedules  that  follow  Model  2  do  not 
describe  records  at  the  series  level. 

For  each  schedule  covered  by  this 
notice  the  following  information  is 
provided:  name  of  the  Federal  agency 
and  any  subdivisions  requesting 
disposition  authority;  the  organizational 
unit{s)  accumulating  the  records  or  a 
statement  that  the  schedule  has  agency- 
wide  applicability  in  the  case  of 
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schedules  that  cover  records  that  may  be 
accumulated  throughout  an  agency;  the 
control  number  assigned  to  each 
schedule;  the  total  number  of  schedule 
items;  the  number  of  temporary  items 
(the  record  series  proposed  for 
destruction);  a  brief  description  of  the 
temporary  electronic  copies;  and 
citations  to  previously  approved  SF 
115s  or  printed  disposition  manuals  that 
scheduled  the  recordkeeping  copies 
associated  with  the  electronic  copies 
covered  by  the  pending  schedule.  If  a 
cited  manual  or  schedule  is  available 
from  the  Govenunent  Printing  Office  or 
has  been  posted  to  a  publicly  available 
Web  site,  this  too  is  noted. 

Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedule  Pending 

1.  Department  of  Labor,  Women's 
Bureau  (N9-86-00-1,  5  items,  5 
temporary  items).  Electronic  copies  of 
records  created  using  electronic  mail 
and  word  processing  that  relate  to 
agency  publications,  speeches  made  by 
the  Director  or  other  designated  staff 
members,  informational  releases,  annual 
reports,  and  such  issuances  as 
organization  charts  and  directives.  This 
schediUe  follows  Model  1  as  described 
in  the  SUPPLEMENTARY  mFORMATION 
section  of  this  notice.  Recordkeeping 
copies  of  these  files  are  included  in 
Disposition  Job  No.  Nl-86-90-1. 

Elated:  October  12, 1999. 
Michael  J.  Kurtz, 

Assistant  Archivist  for  Record  Services — 

Washington,  DC. 

(FR  Doc.  99-27373  Filed  10-19-99;  8:45  am] 

BILLMQ  CODE  7S1S-41-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Sunshine  Act  Meeting;  Meeting  of  the 
National  Museum  Services  Board  and 
the  National  Commission  on  Libraries 
and  Information  Science 

agency:  Institute  of  Museum  and 
Library  Services. 
ACTION:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
agenda  of  a  forthcoming  meeting  of  the 
National  Museum  Services  Board  and 
the  National  Commission  on  Libraries 
and  Information  Science.  This  notice 
also  describes  the  function  of  the 
boards.  Notice  of  this  meeting  is 
required  imder  the  Government  through 
the  Sunshine  Act  (Public  Law  94-409) 
and  regulations  of  the  Institute  of 
Museum  and  Library  Services,  45  CFR 
1180.84. 


time/Date:  9-12  p.m.  on  Friday, 
November  5, 1999. 
STATUS:  Open. 

ADDRESS:  The  Board  Room  of  American 
Society  of  Association  Executives,  1575 
I  Street,  NW..  Washington,  DC  20005- 
1168.  (202)  626-2723. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Lyons,  Special  Assistant  to  the 
Director,  Institute  of  Museum  and 
Library  Services,  1100  Pennsylvania 
Avenue,  NW,  Room  510,  Washington, 
DC  20506,  (202)  606-4649. 
SUPPLEMENTARY  INFORMATION:  The 
National  Museimi  Services  Board  is 
established  under  the  Museum  Services 
Act,  Title  n  of  the  Arts,  Htmianities,  and 
Cultural  Affairs  Act  of  1976,  Public  Law 
94-462.  The  Board  has  responsibility  for 
the  general  policies  with  respect  to  the 
powers,  duties,  and  authorities  vested  in 
the  Institute  imder  the  Museum  Services 
Act. 

The  United  States  National 
Commission  on  Libraries  and 
Information  Science  (NCLIS)  is 
established  under  Public  Law  91-345  as 
amended.  The  National  Commission  on 
Libraries  and  Information  Science  Act. 
In  accordance  with  section  5(b)  of  the 
Act,  the  Commission  has  the 
responsibility  for  advising  the  Director 
of  the  Institute  of  Museiun  and  Library 
Services  on  general  policies  relating  to 
library  services. 

The  meeting  on  Friday,  November  5, 
1999  will  be  open  to  the  public.  If  you 
need  special  accommodations  due  to  a 
disability,  please  contact:  Institute  of 
Museum  and  Library  Services,  1100 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20506— (202)  606-8536— TDD  (202) 
606-8636  at  least  seven  (7)  days  prior  to 
the  meeting  date. 

Agenda — 3rd  Annual  Meeting  of  the 
National  Museum  Services  Board  and 
the  National  Commission  on  Libraries 
and  Information  Science  at  The  Board 
Room  of  American  Society  of 
Association  Executives  1575  I  Street, 
NW.  Washington,  DC  20005-1168  on 
Friday,  November  5, 1999 

9  a.m.-12  p.m. 

I.  Chairmen's  Welcome 

II.  Museums  and  Libraries  and  the  21st 

Century  Learner 
in.  National  Award  for  Library  Service/ 

National  Award  for  Museiun 

Service 
rv.  Digital  Library  for  Education 

a.  White  House  Initiative 

b.  IMLS  Response 

V.  National  Leadership  Grants 

a.  Presentation-RISD 

b.  Panel  Observers 

c.  Advisory  Committee  Reports 


d.  Discussion 
VI.  Outcomes-based  Evaluation: 
Agency-wide  Initiatives 

Dated:  October  14, 1999. 
Linda  Bell, 

Director  of  Policy,  Planning  and  Budget, 

National  Foundation  on  the  Arts  and 

Humanities,  Institute  of  Museum  and  Library 

Services. 

[FR  Doc.  99-27518  Filed  10-18-99;  1:07  am] 

BHJJNG  CODE  7036-01-M 


NORTHEAST  DAIR/  COMPACT 
COMMISSION 

Notice  of  Meeting 

AGENCY:  Northeast  Dairy  Compact 

Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Compact  Commission 
will  hold  its  monthly  meeting  to 
consider  matters  relating  to 
administration  and  enforcement  of  the 
price  regulation,  including  the  reports 
and  recommendations  of  the 
Commission's  standing  Committees. 
The  Commission  will  also  hold  its 
deliberative  meeting  to  consider 
whether  to  implement  a  supply 
management  program.  The  deliberative 
meeting  was  postponed  at  the 
September  1, 1999  and  October  6, 1999 
meetings. 

DATES:  The  meeting  is  scheduled  for 
10:00  a.m.  on  Wednesday,  November 
10, 1999. 

ADDRESSES:  The  meeting  will  be  held  at 
The  Centennial  Inn,  Armenia  White 
Room,  96  Pleasant  Street,  Concord,  New 
Hampshire  (1-93  Exit  14). 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  M.  Becker,  Executive  Director, 
Northeast  Dairy  Compact  Commission, 
34  Barre  Street,  Suite  2,  Montpelier,  VT 
05602.  Telephone  (802)  229-1941. 

Authority:  7  U.S.C.  7256. 

Dated:  October  14, 1999. 
Kenneth  M.  Beclcer, 
Executive  Director. 

[FR  Doc.  99-27323  Filed  10-19-99;  8:45  am] 
BIUJNQ  CODE  16S0-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-410] 

Niagara  Mohawlc  Power  Corporation; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
Ucanse  and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission  or  NRC) 
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is  considering  issuance  of  an 
amendment  to  Facility  Operating 
License  No.  NPF-69,  issued  to  the 
Niagara  Mohawk  Power  Corporation 
{NMPC  or  the  licensee],  for  operation  of 
the  Nine  Mile  Point  Nuclear  Station, 
Unit  No.  2  (NMP2),  located  in  Oswego 
Coimty,  New  York. 

The  proposed  amendment,  requested 
by  the  licensee  in  a  letter  dated  October 
16,  1998,  was  supplemented  by  letters 
dated  December  30,  1998,  May  10,  June 
15.  July  30,  August  2, 11,  16, 19.  27. 
September  10,  and  30, 1999.  The 
application  requests  a  full  conversion 
from  the  current  Technical 
Specifications  (CTS)  to  a  set  of 
improved  Technical  Specifications  (ITS) 
based  on  NUREG-1433  and  NUREG- 
1434,  "Standard  Technical 
Specifications  (STS)  for  General  Electric 
Plants,  BWR/4  and  BWR/6,"  Revision  1, 
dated  April  1995.  NUREG-1433  and 
NUREG-1434  have  been  developed  by 
the  Commission's  staff  through  working 
groups  composed  of  both  NRC  staff 
members  and  industry  representatives, 
and  have  been  endorsed  by  the  NRC 
staff  as  part  of  an  industry-wide 
initiative  to  standardize  and  improve 
the  Technical  Specifications  (TS)  for 
nuclear  power  plants.  As  part  of  this 
submitted,  the  licensee  has  applied  the 
criteria  contained  in  the  Commission's 
"Final  Policy  Statement  on  Technical 
Specification  Improvements  for  Nuclear 
Power  Reactors  (Final  Policy 
Statement),"  published  in  the  Federal 
Register  on  July  22. 1993  (58  FR  39132), 
to  the  CTS.  and,  using  NUREG-1433 
and  NUREG-1434  as  a  basis,  proposed 
an  ITS  for  NMP2.  The  criteria  in  the 
Final  Policy  Statement  were 
subsequenUy  added  to  10  CFR  50.36. 
"Technical  Specifications,"  in  a  rule 
change  that  was  published  in  the 
Federal  Register  on  July  19, 1995  (60  FR 
36953)  and  became  effective  on  August 
18, 1995. 

The  licensee  has  categorized  the 
proposed  changes  to  the  CTS  into  four 
general  groupings.  These  groupings  are 
characterized  as  adnainistrative  changes, 
relocated  changes,  more  restrictive 
changes,  and  less  restrictive  changes. 

Acuninistrative  changes  are  those  that 
involve  restructuring,  renumbering, 
rewording,  interpretation  and  complex 
rearranging  of  requirements,  and  other 
changes  not  affecting  technical  content 
or  substantially  revising  an  operating 
reqiiirement.  "rhe  reformatting, 
renumbering  and  rewording  process 
reflect  the  attributes  of  NUREG-1433 
and  NUREG-1434  and  does  not  involve 
technical  changes  to  the  existing  TS. 
The  proposed  dianges  include  (a) 
providing  the  appropriate  nimibers,  etc., 
for  NUREG-1433  and  NUREG-1434 


bracketed  information  (information  that 
must  be  supplied  on  a  plant-specific 
basis,  and  which  may  change  from  plant 
to  plant),  (b)  identifying  plant-specific 
wording  for  system  names,  etc.,  and  (c) 
changing  NUREG-1433  and  NUREG- 
1434  section  wording  to  conform  to 
existing  licensee  practices.  Such 
changes  are  administrative  in  natiire 
and  do  not  impact  initiators  of  analyzed 
events  or  assumed  mitigation  of 
accident  or  transient  events. 

Relocated  changes  are  those  involving 
relocation  of  requirements  and 
surveillances  for  structures,  systems, 
components,  or  variables  that  do  not 
meet  the  criteria  for  inclusion  in  TS. 
Relocated  changes  are  those  current  TS 
requirements  that  do  not  satisfy  or  fall 
within  any  of  the  four  criteria  specified 
in  10  CFR  50.36(c)(2)(ii)  and  may  be 
relocated  to  appropriate  licensee- 
controlled  documents. 

The  licensee's  application  of  the 
screening  criteria  is  described  in 
Attachment  1  of  the  licensee's  October 
16,  1998,  submittal,  which  is  entitled, 
"Application  of  Selection  Criteria  to 
NMP2  Technical  Specifications"  (Split 
Report)  in  Volume  1  of  the  submittal. 
The  affected  structures,  systems, 
components  or  variables  are  not 
assumed  to  be  initiators  of  analyzed 
events  and  are  not  assumed  to  mitigate 
accident  or  transient  events.  The 
requirements  and  surveillances  for  these 
affected  structures,  systems, 
components,  or  variables  will  be 
relocated  from' the  TS  to 
administratively  controlled  doomients 
such  as  the  quality  assurance  program, 
the  final  safety  analysis  report  (FSAR), 
the  ITS  BASES,  the  Technical 
Requirements  Manual  (TRM)  that  is 
incorporated  by  reference  in  the  FSAR, 
the  Core  Operating  Limits  Report 
(COLR),  the  Offsite  Dose  Calculation 
Manual  (ODCM),  the  Inservice  Testing 
(1ST)  Program,  or  other  licensee- 
controlled  documents.  Changes  made  to 
these  documents  will  be  made  pursuant 
to  10  CFR  50.59  or  other  appropriate 
control  mechanisms,  and  may  be  made 
without  prior  NRC  review  and  approval. 
In  addition,  the  affected  structures, 
systems,  components,  or  variables  are 
addressed  in  existing  surveillance 
procedures  that  are  also  subject  to  10 
CFR  50.59.  These  proposed  changes  will 
not  impose  or  eliminate  any 
requirements. 

More  restrictive  changes  are  those 
involving  more  stringent  requirements 
compared  to  the  CTS  for  operation  of 
the  facility.  These  more  stringent 
requirements  do  not  result  in  operation 
that  will  alter  assumptions  relative  to 
the  mitigation  of  an  accident  or 
transient  event.  The  more  restrictive 


requirements  will  not  alter  the  operation 
of  process  variables,  structures,  systems, 
and  components  described  in  the  safety 
analyses.  For  each  requirement  in  the 
STS  that  is  more  restrictive  than  the 
CTS  that  the  licensee  proposes  to  adopt 
in  the  ITS,  the  licensee  has  provided  an 
explanation  as  to  why  it  has  concluded 
that  adopting  the  more  restrictive 
requirement  is  desirable  to  ensure  safe 
operation  of  the  facility  because  of 
specific  design  features  of  the  plant. 

Less  restrictive  changes  are  mose 
where  CTS  requirements  are  relaxed  or 
eliminated,  or  new  plant  operational 
flexibility  is  provided.  The  more 
significant  "less  restrictive" 
requirements  are  justified  on  a  case-by- 
case  basis.  When  requirements  have 
been  shown  to  provide  little  or  no  safety 
benefit,  their  removal  from  the  TS  may 
be  appropriate.  In  most  cases, 
relaxations  previously  granted  to 
individual  plants  on  a  plant-specific 
basis  were  the  result  of  (a)  generic  NRC 
actions,  (b)  new  NRC  staff  positions  that 
have  evolved  from  technological 
advancements  and  operating 
experience,  or  (c)  resolution  of  the 
Owners  Groups'  comments  on  the 
Improved  Standard  Technical 
Specifications  (ISTS).  Generic 
relaxations  contained  in  NUREG-1433 
and  NUREG-1434  were  reviewed  by  the 
NRC  staff  and  foimd  to  be  acceptable 
because  they  are  consistent  with  cmrent 
licensing  practices  and  NRC  regulations. 
The  licensee's  design  is  being  reviewed 
to  determine  if  the  specific  design  bases 
and  licensing  bases  are  consistent  with 
the  technical  bases  for  the  model 
requirements  in  NUREG-1433  and 
NUREG-1434,  thus  providing  a  basis  for 
these  revised  TS,  or  if  relaxation  of  the 
requirements  in  the  CTS  is  warranted 
based  on  the  justification  provided  by 
the  licensee. 

These  administrative,  relocated,  more 
restrictive,  and  less  restrictive  changes 
to  the  requirements  of  the  CTS  do  not 
result  in  operations  that  will  alter 
assumptions  relative  to  mitigation  of  an 
analyzed  accident  or  transient  event. 

In  addition  to  the  proposed  changes 
solely  involving  the  conversion,  there 
are  also  proposed  changes  that  are 
different  frttm  the  requirements  in  both 
the  CTS  and  the  STS  (NUREG-1433  and 
NUREG-1434).  These  proposed  beyond- 
scope  issues  to  the  ITS  conversion  are 
as  follows: 

1.  ITS  3.1.8,  changing  the  Scram 
Discharge  Volume  Vent  and  Drain  Valve 
ACTIONS  to  allow  continued  operation 
with  one  valve  in  a  line  inoperable  by 
isolating  the  penetration  within  7  days 
(ACTION  A)  and  to  allow  continued 
operation  with  two  valves  in  a  line  by 
isolating  the  penetration  within  8  hours 
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(ACTION  B).  The  ISTS  requires  the 
valves(s)  to  be  restored  to  Operable 
status  within  7  days. 

2.  ITS  3.3.1.1,  ITS  3.3.6.1,  ITS  3.5.1, 
and  ITS  3.5.2,  adding  a  Note  to  the 
Reactor  Protection  System  (RPS) 
(Functions  3  and  4)  and  Isolation  (Main 
Steam  Line  Isolation  Valve  (MSIV) 
Fimctions)  Instrumentation 
Specifications  exempting  the  sensors 
from  response  time  testing  and  a  Note 
to  the  Emergency  Core  Cooling  System 
(ECCS) — Operating  and — Shutdown 
Specifications  exempting  the 
instrumentation  bom  response  time 
testing. 

3.  ITS  3.3.2.2,  allowing  the  feedwater 
pump  to  be  removed  from  service  in 
lieu  of  shutting  down  the  xmit  to  <  25% 
Rated  Thermal  Power  (RTP)  when  the 
feedwater  and  main  turbine  high  water 
level  channel  is  inoperable  and 
untripped. 

4.  ITS  3.3.3.1,  ITS  3.3.3.2,  ITS  3.3.8.2. 
ITS  3.3.8.3  and  ITS  3.4.7,  adding  a  Note 
to  allow  6  hours  to  do  Surveillance 
testing  of  the  Post  Accident  Monitoring, 
Remote  Shutdown  System,  RPS  logic 
bus  Electrical  Power  Assemblies  (EPAs), 
RPS  scram  solenoid  bus  EPAs  and  Leak 
Detection  System,  instrumentation 
channels  prior  to  entering  Actions. 

5.  ITS  3.3.4.2,  adding  an  allowance  to 
only  remove  the  associated  (Anticipated 
Transient  Without  Scram  ATWS)— 
recircidating  pump  trip  (RPT)  breaker 
(fast  speed  or  slow  speed,  as  applicable) 
frtim  service,  in  lieu  of  removing  the 
entire  pump  from  service. 

6.  ITS  3.3.5.1,  ITS  3.3.8.1,  ITS  3.3.8.2 
and  ITS  3.3.8.3,  changing  the  Allowable 
Values  for  (a)  the  Low  Pressure  Cooling 
Injection  (LPCI)  and  High  Pressure  Core 
Spray  (HPCS)  minimiun  flow  valves 
instrumentation;  (b)  the  HPCS 
suppression  pool  water  level  swap  over 
instrumentation;  (c)  the  Loss  of  Voltage 
and  Degraded  Voltage  Functions, 
including  time  delays;  (d)  the 
Undervoltage,  Overvoltage,  and 
Underfrequency  Fimctions  for  the  RPS 
Logic  Bus  EPAs  ;  and  (e)  the 
Undervoltage,  Overvoltage,  and 
Underfrequency  Functions  for  the  RPS 
Scram  Solonoid  Bus  EPAs. 

7.  ITS  3.3.6.1,  deleting  the  MODE  1 
and  2  requirements  for  certain 
Shutdown  Cooling  Isolation  Fimctions 
(residual  heat  removal  (RHR)  Equipment 
Area  temperatiu'e,  Reactor  Building  Pipe 
Chase  Temperature,  Reactor  Building 
Temperature,  and  Reactor  Vessel  Water 
Level — Low,  Level  3.) 

8.  ITS  3.3.8.1  and  ITS  3.3.5.1,  deleting 
the  Group  4  valves  from  isolation 
instrumentation  requirements. 

9.  ITS  3.3.8.1,  changing  the 
requirement  to  only  requiring  2 


channels  of  degraded  voltage  and  loss  of 
voltage  in  lieu  of  three  channels. 

10.  ITS  SR  3.4.1.1  requiring 
verification  every  12  hours  that 
operation  is  in  the  "Unrestricted  Zone" 
of  ITS  Figure  3.4.1-1.  This  will  ensure 
that  entry  into  a  region  where  potential 
instabilities  can  occur  will  not  go 
undetected. 

11.  ITS  3.4.1,  changing  from  2  hours 
to  8  hours  the  frequency  for  determining 
the  Average  Power  Range  Monitors 
(APRM)  and  Low  Power  Range  Monitors 
(LPRM)  baseline  noise  level  the  first 
time  the  unit  is  in  the  Restricted  Zone. 

12.  ITS  3.4.5,  changing  the  frequency 
for  monitoring  the  floor  drain  leakage 
rate  from  8  hours  to  12  hours,  and 
changing  the  airborne  radioactivity 
monitoring  Surveillance  to  be  every  8 
hours. 

13.  ITS  3.5.1,  changing  the  ciirrent 
niunber  of  Automatic  Depression 
System  (ADS)  valves  required  to  operate 
fit)m  seven  to  six. 

14.  ITS  3.5.1,  modifying  the  current 
requirement  of  manually  opening  the 
ADS  valves  to  only  require  the  ADS 
actuators  to  be  cycled. 

15.  rrS  3.6.1.3,  changing  the  current 
reqmrement  that  each  excess  flow  check 
valve  (EFCV)  must  "check  flow"  to 
requiring  each  EFCV  to  actuate  to  its 
isolation  position  on  an  actual  or 
simulated  instrument  line  break  signal. 

16.  ITS  3.6.1.3,  changing  the 
evolution  to  suspend  the  purging  and 
venting  Limited  Condition  Operation 
(LCO)  Actions  to  within  1  hour,  when 
Standby  Gas  Treatment  (SGT) 
subsystem(s)  are  inoperable. 

17.  ITS  3.6.1.6,  ITS  3.6.2.3  and  ITS 
3.5.2.4,  deleting  the  current 
reqxiirements  to  verify  position  of 
"automatic"  valves  in  Uie  RHR  Drywell 
Spray,  RHR  Suppression  Cooling,  and 
RHR  Suppression  Pool  Spray  Systems. 

18.  ITS  3.6.1.6  and  ITS  3.6.2.4, 
deleting  the  ciurent  requirement  that 
drywell  spray  and  suppression  pool 
spray  flows  be  throu^  the  heat 
exchanger. 

19.  rrS  3.7.2  and  ITS  3.7.3,  allowing 
a  7-day  restoration  time  when  both 
Control  Room  Envelope  Filtration 
(CREF)  subsystems  are  inoperable  and  a 
30-day  restoration  time  when  both 
control  room  envelope  alternating 
current  (AC)  subsystems  are  inoperable, 
provided  the  remaining  components  of 
the  CREF  System  or  Control  Room 
Envelope  AC  System  maintains  the 
CREF  System  or  Control  Room  Envelope 
AC  System  safety  function,  as 
applicable. 

20.  ITS  3.8.1,  ITS  3.8.2,  and  ITS  3.8.3, 
changing  AC  Sources — Operating,  AC 
Soiirces — Shutdown  and  Diesel  Fuel 
Oil,  Lube  Oil,  and  Starting  Air 


Specifications  to  include:  (a)  More 
restrictive  upper  and  lower  voltage 
limits  for  various  diesel  generator  (DG) 
Surveillances;  (b)  increasing  the 
killowatt  (KW)  value  for  the  single 
largest  load  surveillance  requirement 
(SR)  for  the  Division  3  DG;  (c)  relaxing 
the  load  range  values  for  the  24-hour  DG 
nm  to  be  consistent  with  Regulatory 
Guide  (RG)  1.9  Reference  3  (ISTS  Bases 
says  100%  for  22  hours  and  110%  for 
2  hours  is  consistent  with  RG  1.9 
Reference  3,  but  it  isn't);  (d)  increasing 
the  DG  start  time  in  the  event  of  a  Loss 
of  Voltage  signed  from  13  seconds  to 
13.12  seconds;  (e)  adding  a  Note  which 
exempts  Surveillances  pertaining  to  a 
DG  starting  on  a  loss-of-coolant  accident 
(LOCA)  signal  and  a  LOCA/loss  of 
offsite  power  (LOOP)  signal  while  in 
Modes  4  and  5  and  during  handling  of 
irradiated  fuel  in  the  Secondary 
Containment  when  the  ECCS 
subsystems  are  not  required  to  be 
Operable;  and  (f)  increasing  the  fuel  oil 
storage  tank  limits  for  the  Division  1 
and  2  DCs  as  well  as  the  6-day  limits  for 
all  three  DGs. 

21.  ITS  3.8.4,  changing  the  DC 
Sources — Operating  Specification  by:  (a) 
revising  of  the  battery  load  profile  to  be 
consistent  with  the  load  profile 
specified  in  the  Updated  Safety 
Analysis  Report  (USAR);  and  (b) 
addition  of  an  allowance  to  perform  a 
modified  performance  discharge  test 
every  cycle  in  lieu  of  a  service  test. 

22.  ITS  3.8.7,  requiring  that  the 
inverters  be  capable  of  being  powered 
from  an  uninterruptible  power  supply 
(direct  current  (DC)  somt;es).  CurrenUy, 
this  is  not  required;  this  is  a  more 
restrictive  change. 

23.  ITS  3.3.8.3,  specifying  an  - 
allowable  value  in  the  ITS  for  the  time 
delay  setting  of  the  RPS  EPA— solenoid 
instnunentation. 

24.  ITS  3.3.8.1,  deleting  a  requirement 
in  the  STS  for  performing  a  channel 
check  on  undervoltage  relays;  the  status 
of  rel^  are  continuously  monitored. 

25.  iTS  3.3.8.2,  specifying  allowances 
in  allowable  values  for  die  time  delay 
settings  of  the  RPS  EPA  logic 
instnunentation. 

26.  ITS  3.3.4.2,  adding  additional 
verification  of  ATWS  trip  function 
bypass  and  time  delays. 

27.  ITS  3.3.8.1,  The  STS  allows  a  2- 
hour  delay  from  entering  into  the 
associated  Conditions  and  Required 
Actions  for  a  channel  placed  in  an 
inoperable  status  solely  for  the 
performance  of  required  surveillances, 
provided  the  associated  function 
maintains  DG  initiation  capability.  This 
is  changed  in  the  ITS  "provided  die 
Associated  Function  maintains  loss  of 
power  (LOP)  initiation  capability." 
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28.  ITS  5.5.9.1.3,  adding  "specific 
gravity"  to  the  acceptability  of  new  fuel 
oil  prior  to  the  addition  to  the  DG  fuel 
tanks. 

29.  ITS  SR  3.6.3.1.2,  adding  a 
description  of  an  additional  requirement 
in  the  Bases  SR  3.6.3.1.2  regarding  when 
to  perform  the  surveillance  ("within  30 
minutes  following  heatup  of  the  system 
to  normal  operating  temperature.") 

30.  ITS  SR  3.3.1.1.16,  modifying  the 
Response  Time  Testing  requirement  for 
Function  9,  Turbine  Control  Valve  Fast 
Closure,  Trip  Oil  Pressuie — Low  by 
stating  that  the  response  time  is 
measured  from  the  start  of  the  control 
valve  fast  closure,  not  when  the  sensor 
(oil  pressure  sensor)  exceeds  its 
setpoint. 

31.  ITS  3.3.5.1,  specifying  an  ADS 
pressure  setpoint  of  150  psig, 
implementing  Topical  Report  NEDC- 
32291  and  making  other  dianges 
associated  with  moving  Group  4 
isolation  valves  into  the  ECCS  TS  in  the 
ITS. 

32.  ITS  3.3.5.1,  Table  3.3.5.1-1, 
specifying  an  ADS  pressure  setpoint  for 
low  pressing  core  spray  (LPCS)  pump 
discharge  pressure — high  to  be  150  psig 
based  on  implementation  of  Topical 
Report  NEDC-32291. 

33.  ITS  3.3.2.1,  deleting  operational 
details  in  CTS  Table  3.3.6-2  not 
required  to  be  in  TS,  and  providing 
allowable  values  based  on  NEDO-2411. 

34.  ITS  3.3.6.1,  deleting  the  reactor 
core  isolation  reactor  core  isolation 
cooling  (RCIC)  drywell  pressure  high 
isolation  functions,  providing  new 
RCIC/RHR  Steam  Flow  Timer  and  SGT 
Exhaust  Radiation  High  isolation 
functional  allowable  values,  and 
deleting  the  main  steam  line  (MSL) 
radiation  high  isolation  function. 

35.  ITS  3.6.1.2,  changing  the 
requirement  to  verify  that  the  air  lock 
door  seal  leakage  rate  is  within  limit 
from  "once  per  7  days"  to  "once  in  30 
days." 

36.  ITS  3.6.1.7.  adding  a  liote  to  allow 
separate  condition  entry  for  each 
suppression  chamber-to-drywell 
vacuimi  breaker. 

37.  ITS  3.6.1.7.  changing  the  ACTION 
statement  into  two  ACTION  statements: 
ITS  3.6.1.7  ACTION  B  addresses  the 
closing  of  the  open  vacuum  breaker 
within  72  hours,  while  ITS  3.6.1.7 
ACTION  C  addresses  the  verification/ 
closing  of  the  other  vacuimi  breaker  in 
the  line  within  2  hours.  However,  both 
ITS  3.6.1.7  Conditions  B  and  C  have 
been  modified  -such  that  the  words  "One 
or  more  lines  with"  have  been  added. 

38.  ITS  3.4.4.  increasing  the  lift 
setpoint  tolerance  for  the  safety  relief 
valves  to  3%. 


39.  ITS  3.3.1.1.  deleting  the  MSL 
radiation  monitor  reactor  trip 
requirement  and  surveillance 
requirement  based  on  the  application  of 
NEDO-31400A. 

40.  ITS  3.7.2  SR  3.7.2.1,  deleting  the 
staggered  testing  requirement  for  the 
CREF  subsystem. 

41.  ITS  3.3.1.2,  adding  a  note  to  ITS 
SR  3.3.1.2.5  that  defers  determination  of 
the  signal-to-noise  ratio  in  Mode  5  if 
less  than  or  equal  to  four  fuel  assemblies 
are  adjacent  to  the  source  range 
monitors  (SRM)  and  no  fuel  is  in  the 
quadrant. 

42.  ITS  3.3.1.2,  changing  the  STS 
Action  to  "initiate  action  to  insert  all 
insertable  control  rods.  *  *  *"to 
"Initiate  action  to  "fully"  insert  all 
insertable  control  rods.  *  *  *" 

43.  ITS  3.3.5.1,  ITS  Table  3.3.5.1-1. 
changing  footnote  (a)  from  the  STS  to 
include  a  citation  of  LCO  3.5.2. 

44.  ITS  5.5.2.b,  adding  a  note  that  the 
provisions  of  SR  3.0.2  apply  to 
integrated  leak  tests  at  24  months. 

45.  ITS  3.8.8,  incorporating  changes  to 
Condition  A.  B  and  C  of  the  STS 
applicable  to  "one  or  more"  Divisions 
and  to  "one  or  both." 

46.  ITS  3.6.4.1,  incorporating  wording 
changes  that  alter  the  meaning  of 
containment  operability  with  respect  to 
meeting  surveillance  requirements. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  November  19,  1999,  the  licensee 
may  fUe  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  NMP2  operating  license  and  any 
person  whose  interest  may  be  affected 
by  this  proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  request  for  a  hearing 
and  a  petition  for  leave  to  intervene. 
Requests  for  a  hearing  and  a  petition  for 
leave  to  intervene  shall  be  filed  in 
accordance  with  the  Commission's 
"Rules  of  Practice  for  Domestic 
Licensing  Proceedings"  in  10  CFR  part 
2.  Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW.,  Washington.  DC. 
and  at  the  local  public  dociiment  room 
located  at  the  Reference  and  Dociunents 
Department.  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 


Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  natxire  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  oile 
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contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  and  to  Mr. 
Mark  J.  Wetterhahn,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(IHv)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  16, 1998,  as 
supplemented  by  letters  dated 
December  30, 1998;  May  10,  June  15, 
July  30,  August  2,  11, 16. 19,  27, 
September  10,  and  30, 1999,  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Reference  and  Documents  Department, 
Penfield  Library,  State  University  of 
New  York,  Oswego,  New  York  13126. 

Dated  at  Rociiville.  Maryland,  this  14th  day 
of  October,  1999. 


For  the  Nuclear  Regulatory  Commission. 
Darl  S.  Hood,  Sr., 
Project  Manager,  Section  1,  Project 
Directorate  I,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  99-27364  Filed  10-19-99;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-245.  50-336  and  50-423] 

Northeast  Nuclear  Energy  Company,  et 
al.  (Millstone  Nuclear  Power  Station, 
Unit  Nos.  1, 2,  and  3);  Exemption 

I 

Northeast  Nuclear  Energy  Company, 
et  al.  (NNECO  or  the  licensee)  is  the 
holder  of  Facility  Operating  License 
Nos.  DPR-21.  NPF-65.  and  NPF-49, 
which  authorize  operation  of  the 
Millstone  Nuclear  Power  Station,  Units 
1,  2,  and  3  (Millstone  or  the  facilities). 
The  facilities  consist  of  two  pressurized- 
water  reactors  (Units  2  and  3)  licensed 
for  operation  and  one  boiling-water 
reactor  (Unit  1)  that  is  being 
decommissioned,  located  at  the 
licensee's  site  in  New  London  County, 
Connecticut.  The  licenses  provide, 
among  other  things,  that  the  licensee  is 
subject  to  all  rules,  regulations,  and 
orders  of  the  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission) 
now  or  hereafter  in  effect. 

n 

Section  IV.F.2.C  of  Appendix  E  to  10 
CFR  part  50  requires  each  licensee  at 
each  site  to  conduct  an  exercise  of 
offsite  emergency  plans  biennially  with 
full  participation  by  each  offsite 
authority  having  a  role  imder  the  plan. 
During  such  biennial  full-participation 
exercises,  the  NRC  evaluates  onsite  and 
the  Federal  Emergency  Managwnent 
Agency  (FEMA)  evaluates  offsite 
emergency  preparedness  activities. 
NNECO  successfully  conducted  a  full- 
participation  exercise  during  the  week 
of  August  21. 1997.  By  letter  dated 
August  3, 1999,  the  licensee  requested 
an  exemption  from  Sections  IV.F.2.C  of 
Appendix  E  regarding  the  conduct  of  a 
full-participation  exercise  in  September 
1999.  The  licensee  will  conduct  the 
Federally  observed  full-participation 
emergency  exercise  before  the  end  of 
March  2000  rather  than  September 
1999.  Future  full-participation  exercises 
will  be  scheduled  biennially  from  the 
year  2000.  The  NRC  has  provided 
flexibility  in  scheduling  these  exercises 
by  allowing  licensees  to  schedule  full- 
participation  exercises  at  any  time 
during  the  biennial  calendar  year.  This 


provides  a  12  to  36  month  window  to 
schedule  full-participation  exercises 
while  still  meeting  the  bieimial 
requirement  specified  in  the  regulations. 
Conducting  the  Millstone  full- 
participation  exercise  in  calendar  year 
2000  places  the  exercise  past  the 
previously  scheduled  biennial  calendar 
year  of  1999.  This  one-time  change  in 
the  exercise  schedule  would  increase 
the  interval  between  full-participation 
exercises  in  this  one  instance  from  the 
previously  scheduled  25  months  to  31 
months,  which  is  within  the  time  span 
normally  accepted  for  biennial 
exercises. 

The  Commission,  pursuant  to  10  CFR 
50.12(a)(1),  may  grant  exemptions  fit)m 
the  requirements  of  10  CFR  part  50  that 
are  authorized  by  law,  will  not  present 
an  imdue  risk  to  public  health  and 
safety,  and  are  consistent  with  the 
common  defense  and  security.  The 
Commission,  however,  pm-suant  to  10 
CFR  50.12(a)(2),  will  not  consider 
granting  an  exemption  imless  special 
circumstances  are  present.  Under  10 
CFR  50.12(a)(2)(ii),  special 
cinnunstances  are  present  when 
application  of  the  regulation  in  the 
particular  circumstances  would  not 
serve  the  imderlying  purpose  of  the  rule 
or  is  not  necessary  to  achieve  the 
imderlying  purpose  of  the  rule.  Under 
10  CFR  50.12(a)(2)(v),  special 
circumstances  are  present  whenever  the 
exemption  would  provide  only 
temporary  relief  from  the  applicable 
regulation  and  the  licensee  or  applicant 
has  made  good  faith  efforts  to  comply 
with  the  regulation. 

m 

The  staff  has  completed  its  evaluation 
of  NNECO's  request  for  an  exemption 
and  proposed  compensatory  measures 
that  will  be  taken  to  maintain  the  level 
of  emergency  preparedness  at  Millstone 
between  September  1999  and  March 
2000.  Compensatory  measiu-es  include 
the  conduct  of  a  self-evaluated  drill  in 
September  1999  in  accordance  with  10 
CFR  part  50,  appendix  E,  section 
rV.F.2.b  of  the  onsite  emergency  plan  to 
which  offsite  agencies  in  Connecticut 
and  New  York  have  been  invited  to 
participate  as  a  training  activity  for  their 
responders.  Further,  the  licensee  plans 
an  additional  drill  in  October  1999  for 
State  and  local  responders.  The 
underlying  purpose  for  conducting  a 
biennial  full-participation  exercise  is  to 
ensure  that  emergency  organization 
personnel  are  familiar  with  their  duties 
and  to  test  the  adequacy  of  emergency 
plans.  The  intent  of  this  requirement 
will  be  met  by  conducting  these  two 
scheduled  drills,  one  of  which  is 
specifically  for  offsite  response 
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organizations.  These  drills  are  in  excess 
of  what  the  regulation  requires  and 
provide  a  benefit  by  allowing  more 
opportunities  for  training  of  response 
personnel.  The  staff  considers  that  these 
measures  are  adequate  to  maintain  an 
acceptable  level  of  emergency 
preparedness  during  this  period, 
satisfying  the  underlying  purpose  of  the 
rule.  Therefore,  the  special 
circiunstances  of  10  CFR  50.12(a)(2)(ii) 
are  satisfied. 

Only  temporary  relief  fi'om  the 
regulation  is  provided  by  the  requested 
schedular  exemption  since  an  exercise 
will  be  conducted  at  a  future  date.  The 
licensee  has  made  a  good  faith  effort  to 
comply  with  the  regulation.  The 
exemption  is  being  sought  by  the    . 
licensee  in  voluntary  response  to  a 
request  by  the  NRC  to  accommodate  an 
adjustment  in  exercise  scheduling  that 
affects  multiple  agencies,  as  discussed 
during  the  annual  NRC  Region  I  and 
FEMA  (Regions  I,  II,  and  iS)  exercise 
scheduling  meeting  held  in  White 
Plains,  New  York,  in  December  1998.  At 
this  meeting,  representatives  of  the 
States  of  Connecticut  and  New  York 
conciured  with  rescheduling  the  NRC/ 
FEMA  evaluated  exercise  for  the 
Millstone  site.  The  revised  exercise 
schedule  allows  for  better  balance  in  the 
use  of  federal  resources.  The  exercise 
will  be  conducted  in  a  time  frame  that 
is  within  generally  accepted  policy.  In 
FEMA's  letter  to  the  NRC  dated  July  14, 
1999,  FEMA  Region  I  and  FEMA 
Headquarters  concurred  with  the  change 
in  exercise  date.  Also,  NRC  Region  I, 
who  would  be  involved  in  evaluating 
the  onsite  activities  during  these 
exercises,  supported  the  schedule 
change  due  to  the  need  to  relieve 
resource  demands.  The  staff,  having 
considered  the  schedule  and  resource 
issues  within  FEMA  and  the  NRC,  and 
the  proposed  licensee  compensatory 
measures,  believes  that  the  exemption 
request  meets  the  special  circumstances 
of  10  CFR  50.12(a)(2)(v)  and  should  be 
granted. 

IV 

The  Commission  has  determined  that, 
pursuant  to  10  CFR  part  50,  appendix  E, 
this  exemption  is  authorized  by  law, 
will  not  endanger  life  or  property  or  the 
common  defense  and  securi^,  and  is 
otherwise  in  the  public  interest.  Further, 
the  Commission  has  determined, 
pursuant  to  10  CFR  50.12(a),  that  special 
circumstances  of  10  CFR  50.12(a)(2)(ii) 
and  10  CFR  50.12(a)(2)(v)  are  applicable 
in  that  application  of  the  regulation  is 
not  necessary  to  achieve  the  underlying 
purpose  of  the  rule,  and  the  exemption 
would  provide  only  temporary  relief 
from  the  applicable  regulation  and  the 


licensee  has  made  good  faith  efforts  to 
comply  with  the  regulation.  Therefore, 
the  Commission  hereby  grants  the 
exemption  from  Section  IV.F.2.C  of 
Appendix  E  to  10  CFR  part  50. 

Pursuant  to  10  CFR  51.32,  the  ^ 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  (64  FR  50840). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockviile,  Marvland.  this  14th  day 
of  October,  1999. 

For  the  Nuclear  Regulatory  Commission. 
John  A.  Zwolinski, 
Director.  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor   ■ 
Regulation. 

(FR  Doc.  99-27365  Filed  10-19-99;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-272  and  50-311] 

Public  Service  Electric  and  Gas 
Company,  Salem  Nuclear  Generating 
Station,  Unit  Nos.  1  and  2; 
Environmental  Assessment  and 
Rnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DRP-70 
and  DRP-75,  issued  to  Public  Service 
Electric  and  Gas  Company  (the  licensee) 
for  operation  of  the  Salem  Nuclear 
Generating  Station,  Unit  Nos.  1  and  2, 
located  in  Salem  Coimty,  New  Jersey. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  woidd  make 
administrative  and  editorial  changes  to 
correct  errors  in  the  Technical 
Specifications  (TSs)  that  have  either 
existed  since  initial  issuance  or  were 
introduced  diuing  subsequent  changes. 
In  addition,  surveillance  requirements 
would  be  added  that  should  have  been 
incorporated  within  the  TSs  when  the 
applicable  amendment  to  the  TSs  was 
approved  by  the  NRC. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  November  14,  1997, 
as  supplemented  by  letter  dated  August 
25, 1999. 

The  Need  for  the  Proposed  Action 

The  proposed  action  would  correct 
administrative  and  editorial  errors  in 
the  TSs.  These  changes  can  generally  be 
described  as: 


a.  Revisions  to  the  index  to  reflect 
correct  page  numbers  of  corresponding 
sections, 

b.  Revisions  to  the  section  titles  used 
in  the  TS  sections.  Bases,  and  Tables,  as 
well  as  the  correction  and  addition  of 
subtitles  to  obtain  standardization 
between  both  Salem  units'  TSs, 

c.  Revision  to  the  TS  references  that 
refer  to  other  TS  sections  and  tables  to 
either  provide  the  correct  reference  or  to 
provide  more  specificity  by  reference  to 
actual  subsections, 

d.  Spelling  and  grammatical 
corrections  such  as  elimination  of 
duplicate  or  extraneous  words,  proper 
pluralization,  more  standard 
abbreviations, 

e.  Renumbering  of  TS  Tables, 

f.  Capitalize  terms  foimd  in  TS  1.0 
when  used  in  other  TS  sections, 

g.  Add  units  of  measure  that  were 
missing  from  acceptance  criterion, 

h.  Other  administrative  changes. 

The  proposed  action  would  ^so 
revise  various  surveillance  requirements 
for  instrumentation  such  as  including 
the  correct  operationed  mode 
applicability  and  adding  channel 
functional  tests  and  channel  checks  that 
should  have  been  incorporated  when 
prior  amendments  were  issued. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  administrative  and 
editorial  changes  correct  errors  that 
ciurently  exist  in  the  TSs  and  add 
surveillance  requirements  that  should 
have  been  included  in  prior 
amendments.  The  proposed  action  does 
nol^odify  the  facility  or  affect  the 
manner  in  which  the  facility  is 
operated.  Further,  the  addition  of 
missing  siuveillance  requirements 
would  better  demonstrate  the 
operability  of  the  affected  plant 
components. 

The  proposed  action  will  not  increase 
the  probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  off  site,  and  there  is  no 
significant  increase  in  occupational  or 
public  radiation  exposure.  "Therefore, 
there  are  no  significant  radiological 
enviroiunental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 
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Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  resiilt  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Salem  Nuclear 
Generating  Station  dated  April  1973. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  September  14, 1999,  the  staff 
consulted  with  the  New  Jersey  State 
official,  Mr.  Dennis  Zannoni,  Chief  of 
the  Bureau  of  Nuclear  Engineering, 
regarding  the  envirormiental  impact  of 
the  proposed  action.  The  State  official 
had  no  comments  with  respect  to  the 
environmental  impact  of  the  proposed 
action.  However,  the  State  commented 
that  certain  proposed  corrections  were 
no  longer  relevant  due  to  previous 
amendments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  November  14, 1997,  as 
supplemented  by  letter  dated  August  25, 
1999,  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  The  Gelman  Building, 
2120  L  Street,  NW..  Washington,  DC, 
and  at  the  local  public  document  room 
located  at  the  Salem  Free  Public  Library, 
112  West  Broadway,  Salem,  NJ  08079. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  October,  1999. 
Patrick  D.  Milano,  Sr., 
Project  Manager,  Section  2,  Project 
Directorate  I,  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

IFR  Doc,  99-27361  Filed  10-19-99;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Public  Workshop  On  Revising  The 
Reactor  Safety  Goal  Policy 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  public  workshop. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
modifying  the  reactor  Safety  Goal  Policy 
Statement  that  was  issued  in  1986. 
Modifications  are  being  considered  for 
three  reasons:  (1)  To  change  or  add  to 
the  basic  policy  established  in  the 
statement;  (2)  to  clarify  the  role  of  safety 
goals  in  the  NRC's  regulatory  process; 
and  (3)  to  make  the  policy  statement 
consistent  with  our  current  agency 
practices.  NRC  is  soliciting  public 
comments  on  modifications  that  are 
being  considered. 

SUPPLEMENTARY  INFORMATION:  NRC's 
Safety  Goal  Policy  Statement  was 
originally  published  in  1986  after 
several  years  of  consideration.  The 
Commission  provided  additional 
guidance  in  a  Staff  Requirements 
Memorandimi  issued  June  15, 1990.  The 
current  Safety  Goal  Policy  contains  two 
qualitative  safety  goals  defined  as 
follows: 

•  Individual  members  of  the  public 
should  be  provided  a  level  of  protection 
ft'om  the  consequences  of  nuclear  power 
plant  operation  such  that  individuals 
bear  no  significant  additional  risk  to  life 
and  health. 

•  Societal  risks  to  life  and  health  from 
nuclear  power  plant  operation  should 
be  comparable  to  or  less  than  the  risks 
from  generating  electricity  by  viable 
competing  technologies  and  should  not 
be  a  significant  addition  to  other 
societal  risks. 

Two  quantitative  health  Objectives 
(QHOs)  associated  with  the  qualitative 
goals  are  also  provided  and  are  defined 
as: 

•  The  risk  to  an  average  individual  in 
the  vicinity  of  a  nuclear  power  plant  of 
prompt  fatalities  that  might  result  from 
reactor  accidents  should  not  exceed 
one-tenth  of  one  percent  (0.1  percent)  of 
the  sima  of  prompt  fatality  risks 
resulting  ft^m  other  accidents  to  which 
members  of  the  U.S.  population  are 
generally  exposed. 

•  The  risk  to  the  population  in  the 
area  near  a  nuclear  power  plant  of 
cancer  fatalities  that  might  result  from 
nuclear  power  plant  operation  should 
not  exceed  one-tenth  of  one  percent  (0.1 
percent)  of  the  sum  of  cancer  fatality 
risks  resulting  from  all  other  causes. 

In  the  document  SECY-98-101  dated 
May  4, 1998  (available  from  the  NRC 


web  site  at  http://www.nrc.gov/NRC/ 
COMMISSION/SECYS/199d-101scy), 
the  staff  discussed  several  issues 
relevant  to  changing  the  Safety  Goal 
Policy  Statement.  The  descriptions  of 
these  issues  are  provided  below.  The 
NRC  is  soliciting  feedback  regarding 
these  issues,  specifically  writh  respect  to: 

•  Should  the  policy  statement  be 
revised  to  address  these  issues? 

•  What  are  the  benefits  of  such 
revisions? 

•  What  are  the  detriments  of  such 
revisions? 

•  What  alternatives  should  be 
considered  to  address  these  issues? 

Other  specific  questions  will  be  made 
available  on  the  NRC  web  site  at  {http: 
// www. nrc.gov/NRC/ wwwforms.htmI\ 
two  weeks  prior  to  the  workshop. 

Changes  or  Additions  to  Basic  Policy 
Established  in  the  Statement 

1.  Core  damage  frequency  is  now 
considered  a  subsidiary  objective  to  the 
quantitative  health  objectives  (QHOs).  It 
may  be  appropriate  to  elevate  it  to  a 
fundamental  safety  goal. 

2.  The  second  qualitative  goal  and 
QHO  deal  with  societal  risk.  However, 
these  meastires  of  societal  risk  differ  in 
two  key  respects  from  the  societal  risk 
calculations  performed  in  other  areas: 

•  The  policy  statement  defines  a  10- 
mile  radius  for  calculating  societal 
impacts,  while  the  Regulatory  Analysis 
Guidelines  and  envfronmental  impact 
analyses  use  a  50  mile  radius. 

•  The  calculational  process  used  by 
the  staff  for  comparison  with  the  QHO 
is  an  average-individual  risk,  while  the 
Regulatory  Analysis  Guidelines  and 
envirormiental  analyses  use  a  summed 
risk  (over  all  individuals). 

Should  the  Safety  Goal  Policy  be 
revised  to  better  reflect  societal  risk? 

3.  "The  goals  and  QHOs  are  described 
in  terms  of  health  risks;  no  goal  hsis 
been  established  with  respect  to 
potential  land  contamination  or  other 
envfronmental  impacts.  As  evidenced 
by  the  Chernobyl  accident, -this  can  be 
a  major  societal  impact  of  accidents 
involving  core  damage  and  containment 
failure.  Should  such  a  goal  be  added? 

4.  The  QHOs  are  expressed  in  terms 
of  annual  average  frequencies.  It  may  be 
appropriate  to  also  provide  a 
quantitative  goal  on  risks  during 
temporary  plant  configurations  such  as 
during  PWR  mid-loop  operations,  where 
risk  can  be  substantially  higher  for  a 
short  period  of  time.  Should  such  a  goal 
be  included  in  the  Safety  Goal  Policy 
Statement? 

Clarifications  on  the  Role  of  Safety 
Goals  in  NRC's  Regulatory  Process 

5.  In  a  June  15, 1990,  SRM,  the 
Commission  provided  guidance  to  the 
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staff  that  the  safety  goals  were  to  be 
used  to  define  "how  safe  is  safe 
enough."  (In  that  SRM,  the  Commission 
characterized  "how  safe  is  safe  enough" 
as  "how  fai  [the  staff]  should  go  when 
proposing  safety  enhancements, 
including  those  to  be  considered  under 
the  Backfit  Rule.")  The  policy  statement 
itself  does  not  include  this  guidance. 
Should  it  be  added? 

6.  Recognizing  recent  progress  in  risk- 
informed  regulatory  activities,  should 
discussion  of  the  relationship  between 
the  safety  goals  and  these  activities  be 
considered  for  inclusion  in  the  policy 
statement? 

7.  The  Advisory  Committee  on 
Reactor  Safeguards  (ACRS)  discussed 
the  potential  use  of  safety  goals  to 
define  the  adequate  protection  concept. 
Should  such  a  definition  be  pursued? 

8.  The  policy  statement  mentions 
defense-in-depth  but  does  not  define  it. 
Should  the  policy  be  expanded  to 
provide  more  guidance  on  the  extent 
and  nature  of  defense-in-depth? 

Changes  To  Make  the  Statement 
Consistent  With  Current  Practices 

9.  Two  issues  were  identified  in  the 
staff's  recent  risk-informed  regulatory 
guidance  development  activities,  and 
discussed  as  policy  issues  in  SECY-96- 
218,  dated  October  11.  1996,  and  SECY- 
97-287,  dated  December  12,  1997: 

•  Plai>t-specific  application  of  safety 
goals,  including  a  containment 
performance  guideline  derived  from  the 
QHOs  (and  defined  in  terms  of  a  large 
early  release  fi-equency  (LERF)). 

•  Treatment  ot  uncertainties  in  plant- 
specific,  risk-informed  decisionmaking. 
It  may  be  appropriate  to  discuss  the 
resolution  of  these  issues  in  the  Safety 
Goal  Policy  Statement. 

10.  The  current  policy  statement 
contains  a  proposed  general  plant 
performance  guideline  of  10  "*  per 
reactor  year  for  a  large  release  of 
radioactive  material.  In  SECY-93-138 
the  staff  documented  its  conclusion  that 
such  a  guideline  would  be  significantly 
more  restrictive  than  the  QHOs.  The 
staff  further  reconunended  that  work  to 
develop  such  a  guideline  be  terminated. 
The  Commission  approved  this 
recommendation  in  a  June  10, 1993, 
SRM.  Therefore,  removal  of  this  general 
plant  performance  guideline  from  the 
policy  statement  should  be  considered. 

Workshop  Meeting  Information 

The  Commission  intends  to  conduct  a 
workshop  to  solicit  information  related 
to  the  revising  the  reactor  safety  goal. 
Persons  other  than  NRC  staff  and  NRC 
contractors  interested  in  making  a  ' 
presentation  at  the  workshop  should 
notify  Joseph  Murphy,  Office  of  Nuclear 


Regulatory  Research,  MS-TlO  F12,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC,  20555-0001,  (301- 
415-5670),  email:  jaml@nrc.gov 

Date:  November  9, 1999. 

Agenda:  Preliminary  agenda  is  as 
follows  (a  final  agenda  will  be  available 
at  the  workshop): 
9:00  a.m.    Introduction 
9:30-10:15    Overview  of  issues 
10:15-10:30     Break 
10:30-12:00    Discussion  of  specific 

questions 
12:00-1:00    Limch  break 
1:00-2:30    Discussion  of  specific 

questions  (continued) 
2:30-2:45     Break 
2:45—4:00    Discussion  of  specific 

questions  (continued) 
4:00-5:00    Wrap-up  discussion 

Locaf;o7?;  Doubletree  Hotel,  1750 
Rockville  Pike,  Rockville  Maryland 
20852,  (301-468-1100). 

Registration:  No  registration  fee  for 
workshop;  however,  notification  of 
attendance  is  requested  so  that  adequate 
space,  etc.,  for  the  workshop  can  be 
arranged.  Notification  of  attendance 
should  be  directed  to  Joseph  Murphy, 
Office  of  Nuclear  Regulatory  Research, 
MS:  T10-F12,  U.  S.  Nuclear  Regulatory 
Commission,  Washington,  DC,  20555- 
0001,  (301)  415-5670,  email: 
jaml@nrc.gov 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Murphy,  Office  of  Nuclear 
Regulatory  Research,  MS:  TlO  Fl2,  U.  S. 
Nuclear  Regulatory  Commission, 
Washington,  DC,  20555-0001,  (301) 
415-5670,  email:  jaml@nrc.gov 

Dated  this  14th  day  of  October  1999. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  L.  King, 

Director,  Division  of  Risk  Analysis  and 
Applications,  Office  of  Nuclear  Regulatory 
Research. 

(FR  Doc.  99-27363  Filed  10-19-99;  8:45  am] 
BILUNG  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

NRC  To  Hold  Public  Meetings  on  Spent 
Fuel  Shipping  Cask  Accident  Studies  . 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  public  meeting  on 

spent  nuclear  fuel  transportation 

studies. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  is  initiating  a  study  on 
spent  nuclear  fuel  cask  responses  to 
severe  transportation  accidents.  NRC 
previously  studied  this  issue  in  the 
1980s  (see  NUREG/CR-4829  and 
NUREG/BR-0111,  called  the  "modal 


study").  The  modal  study  looked  at 
possible  rail  and  highway  accidents  and 
concluded  that  spent  nuclear  fuel  cask 
designs  would  survive  nearly  all 
transportation  accidents  without 
releasing  radioactive  material  to  the 
environment.  Over  the  next  few  years 
NRC  wrill  revisit  the  conclusions  of  the 
1987  modal  study  to  assure  their 
continued  validity.  Risk  insights 
obtained  using  modem  analysis 
techniques,  physical  testing,  and 
through  interaction  with  stakeholders 
and  the  public,  will  support  NRC's 
ongoing  efforts  to  assure  that  its 
regulatory  actions  are  risk-informed  and 
effective.  Ongoing  public  interactions 
throughout  this  project  will  help  ensure 
that  public  concerns  are  effectively 
identified  and  understood,  and  that  the 
project  is  designed  considering  these 
issues. 

As  the  first  step,  NRC  will  conduct 
public  meetings  with  the  general  public 
with  the  goal  of  having  open, 
constructive  discussions  by 
stakeholders  so  that  the  NRC  can  listen 
to  and  better  understand  any  public 
concerns  regarding  spent  nuclear  fuel 
transport  package  safety.  Francis  X. 
Cameron,  Special  Counsel  for  Public 
Liaison,  in  die  Commission's  Office  of 
the  General  Counsel,  will  be  the 
convenor  and  facilitator  for  the 
meetings. 

DATES:  Two  public  meetings  will  be 
held.  The  first  will  be  held  in  Bethesda, 
MD,  on  November  17, 1999,  from  8:00 
a.m.  to  6:00  p.m.  The  second  will  ■be 
held  in  Henderson,  NV,  on  December  8, 
1999,  from  8:00  a.m.  to  4:30  p.m.  with 
an  evening  session  &t>m  6:30  p  jn.  to 
10:00  p.m. 

ADDRESSES:  The  location  of  the  first 
meeting  is  the  Bethesda  Hyatt  Hotel. 
One  Bethesda  Metro  (7400  Wisconsin 
Avenue),  Bethesda,  MD.  The  second 
meeting  will  be  held  at  the  Henderson 
Convention  Center,  200  Water  Street, 
Henderson,  NV. 

INFORMATION:  Contact  Francis  X. 
Cameron,  Special  Counsel  for  Public 
Liaison,  Office  of  the  General  Counsel, 
Nuclear  ReguJatory  Commission, 
Washington  DC,  20555-0001, 
Telephone:  301-415-1642. 
SUPPLEMENTARY  INFORMATION:  The  risk  of 
transporting  highly  radioactive  spent 
nuclear  fuel  from  nuclear  power  plants 
to  a  centralized  storage  facility  or  to  an 
undergroimd  repository  is  an  issue  that 
has  recently  received  increased  NRC 
and  public  attention  because  of  the 
increase  in  the  number  of  shipments 
that  will  occur  if  and  when  such 
facilities  begin  operating.  Risk  to  the 
public  from  transportation  accidents 
depends  on  accident  rates,  number  of 
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shipments,  and  the  likely  consequences 
and  severity  of  the  accidents.  About 
1300  shipments  of  spent  nuclear  fuel 
have  been  made  in  NRC-certified 
packages,  with  an  exceptional  safety 
record  of  no  releases  from  accidents. 
Despite  the  previous  studies  and  safety 
record,  some  stakeholders  may  have 
questions  or  concerns  regarding  spent 
nuclear  fuel  transport  package  safety. 
Several  groups  have  criticized  NRC's 
cask  standards  and  the  modal  study  as 
being  insufficient  to  adequately 
demonstrate  safety  during  severe 
transportation  accidents. 

The  objective  of  the  public  meetings 
is  to  bring  together  representatives  of 
the  interests  affected  by  the  study  to 
discuss  their  views  on  the  issues  in  a 
"roundtable"  format.  In  order  to  have  a 
manageable  discussion,  the  number  of 
participants  aroimd  the  table  will,  of 
necessity,  be  limited.  The  Commission, 
through  the  facilitator  for  the  meeting, 
will  attempt  to  ensure  participation  by 
the  broad  spectrum  of  interests  at  the 
meetings,  including  citizen  and 
environmental  groups,  nuclear  industry 
interests,  state,  tribal,  and  local 
governments,  experts  from  academia,  or 
other  agencies.  Other  members  of  the 
public  are  welcome  to  attend,  and  the 
public  will  have  the  opportunity  to 
comment  on  each  of  the  agenda  items 
slated  for  discussion  by  the  roundtable 
participants.  Questions  about 
participation  may  be  directed  to  the 
racilitator,  Francis  X.  Cameron. 

The  meetings  will  have  a  pre-defined 
scope  and  agenda  focused  on  the  major 
technical  issues  in  regard  to  spent 
nuclear  fuel  cask  performance  dvuing 
transportation  accidents.  However,  the 
meeting  format  will  be  sufficiently 
flexible  to  allow  for  the  introduction  of 
additional  related  issues  that  the 
participants  may  wish  to  raise.  The 
purpose  of  the  meetings  is  to  hear  the 
views  of  the  participants  on  the  issues 
and  options  to  resolve  the  issues  for  the 
forthcoming  study.  The  agenda  for  the 
meetings  is  set  forth  below. 

Agenda 

Introductions  and  Welcome 
E.  William  Brach,  Director,  Spent  Fuel 

Project  Office,  NRC 
Susan  F.  Shankman,  Deputy  Director, 
Spent  Fuel  Project  Office,  NRC 
Ground  Rules,  Agenda  Overview, 
Introduction  of  Participants 
Francis  X.  Cameron,  Facilitator 
Overview  of  ^4RC  Studies  on 
Transportation  Risk 
NRC  Staff 
NRC  Plans  for  the  Modal  Study  Update 

Robert  Lewis,  NRC 
General  Overview  of  the  Study  Updates 
Sandia  National  Laboratories 


Discussion  of  Issues 

Participants  and  Audience 
Summary  and  Closing  Remarks 

Dated  at  Rockvilie,  Maryland,  this  14th  day 
of  October,  1999. 

For  the  Nuclear  Regulatory  Commission. 
Susan  F.  Shankman, 
Deputy  Director,  Licensing  and  Inspection 
Directorate,  Spent  Fuel  Project  Office,  Office 
of  Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  99-27362  Filed  10-19-99;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEET^IG:  Nuclear 
Regulatory  Commission. 

DATE:  Weeks  of  October  18,  25, 
November  1,  and  8, 1999. 

PtACE:  Commissioners'  Conference 
Room,  11555  Rockvilie  Pike,  Rockvilie, 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  October  18 

Wednesday,  October  20 

9:25  a.m.  Affirmation  Session  (Public 
meeting]  (if  needed) 

9:30  a.m.  Meeting  with  Organization  of 
Agreement  States  (OAS)  and 
Conference  of  Radiation  Control 
Program  Directors  (CRCPD)  (Public 
meeting)  (Contact:  Paul  Lohaus, 
301-415-3340) 

Thursday,  October  21 

9:30  a.m.  Briefing  on  Part  35 — ^Rule  on 
Medical  Use  tif  Byproduct  Material 
(Public  Meeting)  (Contact:  Cathy 
Haney,  301-415-6825)  (SECY-99- 
201,  Draft  Final  Rule— 10  CFR  Part 
35,  Medical  Use  of  Byproduct 
Material,  is  available  in  the  NRC 
Public  Document  Room  or  on  NRC 
web  site  at:  "www.nrc.gov/NRC/ 
COMMISSION/SECYS/index.html" 
Download  the  zipped  version  to 
obtain  all  attachments.) 

Week  of  October  25— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  October  25. 

Week  of  November  1 — Tentative 

Thursday,  November  4 

9:25  a.m.  Affirmation  Session  (Public 
Meeting)  (if  needed) 

9:30  a.m.  Meeting  with  Advisory 

Committee  on  Reactor  Safeguards 
(ACRS)  (Public  Meeting)  (Contact: 
John  Larkins,  301-415-7360) 


Week  of  November  8 — Tentative 
Tuesday,  November  9 

9:00  a.m.  Meeting  on  NRC  Interactions 
with  Stakeholders  on  Nuclear 
Materials  and  Waste  Activities 
(Public  Meeting) 

Wednesday,  November  10 

9:25  a.m.  Affirmation  Session  (Public 

Meeting)  (if  needed) 
9:30  a.m.  Briefing  on  Draft  Maintenance 

Regulatory  Guide  (Public  Meeting) 

(Contact  Richard  Correia,  301-415- 

1009) 

*  The  schedule  for  commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (recording) — (301) 
415-1292.  Contact  person  for  more 
information:  Bill  Hill  (301)  415-1661. 
«         •         •         *         * 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at: 

http  ://www.nrc.gov/SECY/smj/ 
schedule,htm 
***** 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  DC  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  U  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  winh@nrc.gov  or 
dkw@nrc.gov. 

Dated:  October  15, 1999. 
William  M.  Hill,  Jr., 

SECY  Tracking  Officer.  Office  of  the 

Secretary. 

[FR  Doc.  99-27459  Filed  10-18-«9;  10:46 

ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applicatione  and 
Amendment*  to  Fecillty  Operating 
Ucenaee  Involving  No  Significant 
Hazards  Considerations 

L  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Pubhc  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  imder  a  new  provision  of  section 
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189  of  the  Act.  This  provision  grants  the 
Comniission  the  authority  to  issue  and 
make  inunediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  September 
25, 1999,  through  October  7, 1999.  The 
last  biweekly  notice  was  published  on 
October  6, 1999  (64  FR  54370). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facilitjc  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
.  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circimistances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 


expects  that  the  need  to  take  this  action 
will  occxir  very  infi-equently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administration  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  niunber  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22,  Two 
White  Flint  North.  11545  Rockville 
Pike,  Rockville,  Maryland  bom  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 
The  filing  of  requests  for  a  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  November  19, 1999,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  cturent  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Dociunent  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  IX}  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  \he  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 


the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  ^A  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitie  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
bearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Conunission  may  issue  the  amendment 
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and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Coimsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to  the 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714{a){l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  for  the  particular 
facility  involved. 

Arizona  Public  Service  Company,  et  al.. 
Docket  Nos.  STN  50-528.  STN  50-529. 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Units  1,  2,  and  3, 
Maricopa  County,  Arizona 

Date  of  amendments  request: 
September  14, 1999 

Description  of  amendments  request: 
Request  No.  1:  The  proposed 
administrative  change  to  Technical 
Specification  (TS)  5.5.2,  Primary 
Coolant  Soiuces  Outside  Containment, 
would  delete  the  references  to  the  post- 
accident  sampling  return  piping  of  the 
radioactive  waste  gas  system  and  the 
post-accident  sampling  return  piping  of 
the  liquid  radwaste  system  because  the 
Palo  Verde  post-accident  sampling 
system  does  not  have  return  lines  to  the 
radioactive  waste  gas  or  liqmd  radwaste 
systems. 

Request  No.  2:  This  proposed  TS 
amendment  would  also  delete  the 
administrative  requirement  in  TS  5.6.2, 


Annual  Radiological  Environmental 
Operating  Report,  that  states:  "[t]he 
report  shall  identify  the  TLD 
[thermoliuninescence  dosimeter]  results 
that  represent  collocated  dosimeters  in 
relation  to  the  NRC  TLD  program  and 
the  exposure  period  associated  with 
each  result." 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Request  No.  1 

Standard  1 — E)oes  the  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  ai)^ccident 
previously  evaluated? 

No — ^This  proposed  administrative  change 
to  Technical  Specification  (TS)  5.5.2  to  delete 
references  to  the  radioactive  waste  gas  system 
and  liquid  radwaste  system  in  the  context  of 
the  post  accident  sampling  system  (PASS) 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  Leak  testing 
requirements  of  the  PASS  return  piping  are 
included  in  the  TS  5.5.2  requirements  that 
are  not  being  changed.  The  appropriate  PASS 
piping,  including  return  piping,  is  leak  tested 
per  the  prescribed  requirements  in  TS  5.5.2. 
This  administrative  change  would  simply 
clarify  TS  5.5.2,  since  the  PASS  return  piping 
is  not  part  of  the  waste  gas  or  liquid  radwaste 
systems.  There  is  no  physical  connection 
between  the  PASS  piping  and  the  radioactive 
waste  gas  or  liquid  radwaste  systems.  The 
radioactive  waste  gas  system  and  the  Uquid 
radwaste  system  are  not  part  of  PASS  and 
would  not  contain  highly  radioactive  fluids 
during  a  serious  transient  or  accident  to  be 
subject  to  TS  5.5.2.  This  administrative 
change  would  involve  no  change  to  the 
design  or  maintenance  of  the  plant  and  no 
changes  in  the  functional  requirements  of 
any  system. 

Standard  2 — Does  the  proposed  change  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

No — This  proposed  administrative  change 
to  delete  references  to  the  radioactive  waste 
gas  system  and  liquid  radwaste  system  in  the 
context  of  PASS  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  Leak  testing  requirements  of  the 
PASS  return  piping  are  implicitly  included 
in  the  TS  5.5.2  requirements  that  are  not 
being  changed.  The  appropriate  PASS  piping, 
including  return  piping,  is  leak  tested  per  the 
prescribed  requirements  in  TS  5.5.2.  There  is 
no  physical  connection  between  the  PASS 
piping  and  the  radioactive  waste  gas  or  liquid 
radwaste  systems.  The  radioactive  waste  gas 
system  and  the  liquid  radwaste  system  are 
not  part  of  PASS  and  would  not  contain 
highly  radioactive  fluids  during  a  serious 
transient  or  accident  to  be  subject  to  TS  5.5.2. 
This  administrative  change  would  involve  no 
change  to  the  design  or  maintenance  of  the 


plant  and  no  changes  in  the  functional 
requirements  of  any  system.  This 
administrative  change  would  simply  clarify 
TS  5.5.2,  since  the  PASS  return  piping  is  not 
part  of  the  waste  gas  or  liquid  radwaste 
systems. 

Standard  3 — Does  the  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

No — This  proposed  administrative  change 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety.  There  is  no  margin  of  safety 
associated  with  this  proposed  administrative 
change  to  Technical  Specification  5.5.2.  Leak 
testing  requirements  of  the  PASS  return 
piping  are  implicitly  included  in  the  TS  5.5,2 
requirements  that  are  not  being  changed.  The 
appropriate  PASS  piping,  including  return 
piping,  is  leak  tested  per  the  prescribed 
requirements  in  TS  5.5.2.  This  administrative 
change  would  involve  no  change  to  the 
design  or  maintenance  of  the  plant  and  no 
changes  in  the  functional  requirements  of 
any  system.  This  administrative  change 
would  simply  clarify  TS  5.5.2,  since  the 
PASS  return  piping  is  not  part  of  the  waste 
gas  or  liquid  radwaste  systems. 

Request  No.  2 

Standard  1 — Does  the  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

No — ^This  proposed  administrative  change 
to  Technical  Specification  (TS)  5.6.2  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  This  proposed  TS 
amendment  would  delete  the  administrative 
requirement  in  TS  5.6.2,  Annual  Radiological 
Environmental  Operating  Report,  that  states: 
"(tlbe  report  shall  identify  the  TLD  results 
that  represent  collocated  dosimeters  in 
relation  to  the  NRC  TLD  program  and  the 
exposure  period  associated  with  each  result." 
The  NRC  ended  their  TLD  program  at  the  end 
of  1997.  The  requirements  of  TS  5.6.2  and  the 
changes  being  made  with  this  request  are 
purely  administrative  reporting  requirements 
that  have  no  effect  on  the  design,  operation, 
or  maintenance  of  the  plant.  Since  there  is  no 
effect  on  the  design,  operation,  or 
maintenance  of  the  plant,  this  change  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Standard  2 — Does  the  proposed  change  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

No — ^This  proposed  administrative  change 
to  TS  5.6.2  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated.  This  change 
only  affects  administrative  reporting 
requirement  and  has  no  effect  on  the  design, 
operation,  or  maintenance  of  the  plant.  Since 
this  proposed  change  is  purely 
administrative  and  would  have  no  effect  on 
the  design,  operation,  or  maintenance  of  the 
plant,  this  change  will  not  create  possibility 
of  a  new  or  different  type  of  accident  than 
any  previously  evaluated. 


is  no  margi 
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Standard  3 — Does  the  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

No — This  proposed  administrative  change 
to  TS  5.6.2  does  not  involve  a  significant 
reduction  in  a  margin  of  safety.  This  TS 
establishes  requirements  for  reporting 
radiological  monitoring  information  to  the 
NRC.  Since  TS  5.6.2  contains  an 
administrative  reporting  requirement,  and 
this  proposed  change  would  simply  delete  an 
administrative  requirement  associated  with  a 
discontinued  NRC  monitoring  program,  there 
is  no  margin  of  safety  associated  [with]  this 
TS  or  with  the  proposed  changes  to  the 
requirements  of  TS  5.6.2.  Also,  since  this 
involves  only  administrative  reporting,  this 
change  has  no  lejffect  on  any  odier  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  that 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  request  for 
amendments  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library,  1221 
N.  Central  Avenue,  Phoenix,  Arizona 
85004 

Attorney  for  licensee:  Nancy  C.  Loftin, 
Esq.,  Corporate  Secretary  and  Coimsel, 
Arizona  Public  Service  Company,  P.O. 
Box  53999,  Mail  Station  9068,  Phoenix, 
Arizona  85072-3999 

NRC  Section  Chief:  Stephen  Dembek 

CBS  Corporation  (Licensee), 
Westinghouse  Test  Reactor.  Waltz  Mill 
Site,  Westmoreland,  Pennsylvania, 
Docket  No.  50-22,  license  No.  TR-2 

Date  of  amendment  request: 
September  7, 1999,  as  supplemented  on 
October  1, 1999 

Description  of  amendment  request: 
CBS  Corporation  is  the  licensee  for  the 
Westinghouse  Test  Reactor  (WTR)  at 
Waltz  Mill,  Pennsylvania.  The  licensee 
is  authorized  to  only  possess  the  reactor 
and  a  decommissioning  plan  has  been 
approved.  The  licensee  is  planning  to 
revise  the  decommissioning  plan  by 
reassigning  the  responsibilities  of  the 
Site  Manager,  who  works  for  the 
Westinghouse  Electric  Company  (a 
contractor  to  CBS)  to  the  TR-2 
Decommissioning  Project  Director  who 
works  for  CBS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

The  proposed  amendment  to  a  license 
of  a  facility  involves  no  significant 
hazards  consideration  if  operation  of  the 
facility  in  accordance  with  the  proposed 


amendment  would  not:  (1)  hivolve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  staff  agrees  with  the  licensee's  no 
significant  hazards  consideration 
determination  submitted  on  September 
7,  1999,  for  the  following  reason: 

hi  order  to  complete  the 
decommissioning  of  the  WTR  facility  as 
described  in  the  Decommissioning  Plan, 
CBS  has  established  contractual 
agreements  with  the  Westinghouse 
Electric  Company  to  supply  continued 
site  support  and  services  to  the 
Westinghouse  Test  Reactor  Facility.  CBS 
has  also  entered  into  contracts  with 
other  third  party  organizations  as 
described  in  the  Deconunissioning  Plan. 
These  contracts  will  remain  in  place 
between  CBS  and  each  respective  third 
party  so  that  there  will  be  no  effective 
change  in  the  personnel  associated  with 
the  on-going  decommissioning  project 
under  the  TR-2  License.  CBS  contiriWes 
to  retain  full  responsibility  for  the 
project. 

The  only  change  being  made  is  that 
the  responsibilities  of  the  Westinghouse 
Electric  Company  Site  Manager,  as  it 
pertains  to  the  WTR  and  the  TR-2 
License,  has  been  assigned  to  the  TR-2    . 
Deconunissioning  Project  Director,  who 
works  for  CBS.  The  Westinghouse 
Electric  Company  personnel  who 
reported  to  the  Site  Manager  will  now 
report  directly  to  CBS  through  the 
contract. 

Therefore,  the  proposed  amendment 
does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  amendment  does  not 
modify  the  WTR  facility  configuration 
or  licensed  activities.  Thus  no  new 
accident  initiators  are  introduced. 
Therefore,  the  proposed  amendment 
does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated,  and  does 
not  involve  a  significant  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


Duke  Energy  Corporation,  et  al.  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  request: 
September  16,  1999. 

Description  of  amendment  request: 
The  amendments  would  revise 
Surveillance  Requirements  (SRs)  3.8.4.8 
and  3.8.4.9  of  the  Technical 
Specifications  and  Bases  SR  3.8.4.8  to 
allow  testing  of  the  direct  current  (DC) 
channel  batteries  with  the  units  on  line. 
The  proposed  change  to  SR  3.8.4.8 
would  also  prohibit  the  diesel  generator 
(DG)  batteries  from  being  service  tested 
while  the  units  are  on  line. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

First  Standard 

Implementation  of  this  amendment  would 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  Approval  of  this 
amendment  will  have  no  significant  effect  on 
accident  probabilities  or  consequences.  The 
125  Volt  DC  Vital  Instrumentation  and 
Control  Power  System  is  not  an  accident 
initiating  system;  therefore,  there  will  be  no 
impact  on  any  accident  probabilities  by  the 
approval  of  this  amendment.  The  design  of 
the  system  is  not  being  modified  by  this 
proposed  amendment.  It  has  been  shown  that 
the  required  battery  testing  can  be  performed 
safely  with  the  unit  on  line  well  within  the 
allowed  outage  time  for  an  inoperable  DC 
channel.  Both  safety  trains  would  continue  to 
be  capable  of  performing  their  required 
design  functions  in  the  event  of  an  accident. 
Therefore,  there  will  be  no  impact  on  any 
accident  consequences. 

Second  Standard 

Implementation  of  this  amendment  would 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  No  new  accident 
causal  mechanisms  are  created  as  a  result  of 
NRC  approval  of  this  amendment  request.  No 
changes  are  being  made  to  the  plant  which 
will  introduce  any  new  accident  causal 
mechanisms.  This  amendment  request  does 
not  impact  any  plant  systems  that  are 
accident  initiators. 

Third  Standard 

Implementation  of  this  amendment  would 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  Margin  of  safety  is  related 
to  the  confidence  in  the  ability  of  the  fission 
product  barriers  to  perform  their  design 
functions  during  and  following  an  accident 
situation.  These  barriers  include  the  fuel 
cladding,  the  reactor  coolant  system,  and  the 
containment  system.  The  performance  of 
these  fission  product  barriers  will  not  be 
impacted  by  implementation  of  this  proposed 
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amendment.  It  has  already  been  shown  that 
both  safety  trains  of  the  125  Voh  DC  Vital 
Instrumentation  and  Control  Power  System 
will  continue  to  be  able  to  perform  their 
accident  mitigation  functions  should  they  be 
required.  In  addition,  the  probabilistic  risk 
analysis  conducted  for  this  proposed 
amendment  demonstrated  that  there  is  no 
appreciable  increase  in  overall  plant  risk 
incurred  by  its  implementation.  No  safety 
margins  will  be  impacted. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
eunendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  York  Coimty  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina. 

Attorney  for  licensee:  Ms.  Lisa  F. 
Vaughn  .  Legal  Department  (PB05E), 
Duke  Energy  Corporation,  422  South 
Church  Street,  Charlotte.  North 
Carolina. 

NRC  Section  Chief:  Richard  L.  Emch. 

Jr. 

Energy  Northwest.  Docket  No.  50-397, 
WNP-2,  Benton  County,  Washington 

Date  of  amendment  request:  July  29, 
1999,  as  supplemented  by  letter  dated 
August  30, 1999. 

Description  of  amendment  request: 
The  proposed  amendment  would  delete 
a  license  condition  that  required 
installation  of  a  neutron  flux  monitoring 
system,  in  the  form  of  excore  wide  range 
monitors  (WRM),  in  conformance  with 
Regulatory  Guide  1.97, 
"Imtnunentation  for  Light-Water- 
Cooled  Nuclear  Power  Plants  to  Assess 
Plant  and  Environs  Conditions  During 
and  Following  an  Accident."  WNP-2 
installed  the  WRM  system  in  the  spring 
of  1989.  Removal  of  the  license 
condition  would  allow  WNP-2  to 
deactivate  the  WRM  system.  Basis  for 
proposed  no  significant  hazards 
consideration  determination:  As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below. 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  probability  of  an  evaluated  accident  is 
derived  from  the  probabilities  of  the 
individual  precursors  to  that  accident.  The 
consequences  of  an  evaluated  accident  are 
determined  by  the  operability  of  plant 
systems  designed  to  mitigate  those 
consequences.  As  stated  in  the  NRC  safety 
evaluation  approving  NEDC)-31558-A 
(Reference  2)  [in  licensee's  August  30.1999 


letter].  Category  1  neutron  flux  monitoring 
instrumentation  is  not  needed  for  existing 
BWRs  to  cope  with  Loss-of-Coolant  Accident 
(LCXIA),  Anticipated  Transient  Without 
SCRAM  (ATWS),  or  other  accidents  that  do 
not  result  in  severe  core  damage  conditions. 
Instrumentation  to  monitor  the  progression  of 
core  melt  accidents  would  best  be  addressed 
by  the  current  severe  accident  management 
program.  Also.  WRM  is  not  included  in  the 
WNP-2  IPE/PSA  models  and  WRM  is  not 
relied  upon  for  operator  actions  in  the 
Emergency  Operating  Procedures  (EOPs)  or 
actions  accounted  for  in  Severe  Accident 
Management.  Therefore,  no  individual 
precursors  of  an  accident  are  affected  and  the 
elimination  of  the  WRM  does  not  impact  or 
change  the  probabilities  of  accidents 
previously  evaluated.  In  addition,  since  the 
operability  of  plant  systems  designed  to 
mitigate  accident  consequence  has  not 
changed,  the  consequences  of  an  accident 
previously  evaluated  are  not  expected  to 
increase. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Creation  of  the  possibility  of  a  new  or 
different  kind  of  accident  would  require  the 
creation  of  one  or  more  new  precursors  of 
that  accident.  New  accident  precursors  may 
be  created  by  modifications  of  the  plant 
configuration,  including  changes  in 
procedures  that  may  create  the  potential  for 
new  or  different  personnel  errors.  The 
elimination  of  the  WRM  system  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  because  plant  crews  are 
trained  to  use  the  Neutron  Monitoring 
System  (NMS)  in  normal  evolutions  and 
under  emergency  conditions  according  to 
EOP  guidance.  In  addition.  NEDO-31558-A 
concludes  that  the  failure  of  all  neutron  flux 
monitoring  instrumentation  does  not  prevent 
the  operator  from  determining  the  shutdown 
condition  of  the  reactor.  Sufficient 
information  is  available  on  which  to  base 
operational  decisions  and  to  conclude  that 
reactivity  control  has  been  accomplished.  For 
example.  Rod  Position  Information  System 
(RPIS)  is  powered  from  an  iminterruptible 
source  and  remains  available  even  during 
Station  Blackout  (SBO)  conditions  to  provide 
full  core  control  rod  position  information  as 
a  backup  reactor  power  indicator  based  on 
calculations  of  rod  worth  and  shutdown 
margin.  The  proposed  change  does  not 
introduce  any  new  modes  of  operation  or 
alter  system  setpoints  which  could  create  a 
new  or  different  kind  of  accident.  Therefore, 
no  new  precursors  of  an  accident  and  no  new 
,or  different  kinds  of  accidents  are  created. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 
The  elimination  of  the  WRM  system  does 
not  result  in  a  reduction  of  the  margin  of 
safety.  The  neutron  power  indications 
necessary  for  operator  response  to  ATWS  are 
provided  by  the  NMS  not  WRM.  Based  on  a 
WNP-2  specific  evaluation  against  the 
alternate  criteria  specified  in  NEDC)-31558- 
A.  there  is  sufficient  confidence  that  the 
instrumentation  would  still  be  available  to 
confirm  that  the  reactor  is  shutdown.  In 
addition,  failure  of  the  existing  neutron  flux 


monitoring  instrumentation  does  not  prevent 
plant  operators  from  determining  the 
shutdown  condition  of  the  reactor.  Sufficient 
information  is  available  to  the  operator  to 
make  operational  decisions  and  to  conclude 
that  reactivity  control  has  been 
accomplished.  The  proposed  changes  wUl 
not  impact  the  basis  for  any  Technical 
Specification  related  to  th&establishment  or 
maintenance  of  nuclear  safety  margins. 
Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
does  not  involve  a  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  955 
Northgate  Street.  Richland,  Washington 
99352. 

Attorney  for  licensee:  Perry  D. 
Robinson,  Esq.,  Winston  &  Strawn,  1400 
L  Street,  N.W.,  Washington,  D.C.  20005- 
3502. 

NRC  Section  Chief:  Stephen  Dembek. 

Florida  Power  Corporation,  et  ai, 
Docket  No.  50-302,  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant,  Citrus 
County,  Florida 

Date  of  application  for  amendment:    ^ 
February  19, 1999. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Crystal  River  Unit  3  Improved 
Technical  Specifications  Sections 
5.6.2.7,  5.6.2.8,  and  5.7.2.b,  related  to 
the  Containment  Tendon  Surveillance 
Program.  The  proposed  changes  are  a 
restdt  of  revisions  to  10  CFR  50.55a 
which  are  required  to  be  fully 
implemented  by  September  9,  2001. 
These  revised  requirements  affect  the 
surveillance  methods  for  the 
containment  tendons  and  the  conduct  of 
containment  visual  inspections,  and  the 
methods  of  reporting  the  results  of  the 
required  inspections  to  the  NRC. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below. 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

No.  The  proposed  change  to  the  Crystal 
River  Unit  3  (CR-3)  Improved  Technical 
Specifications  (ITS)  replaces  the  previous 
programmatic  commitment  to  implement  a 
Containment  Tendon  Surveillance  Program 
based  on  Regulatory  Guide  1.35,  Revision  3. 
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with  a  Containment  Inspection  Program  that 
complies  with  the  current  requirements  of  10 
CFR  50.55a.  Effective  September  9,  1996,  10 
CFR  50.55a  requires  licensees  to  implement 
a  Containment  Inspection  Program  in 
compliance  with  the  1992  Edition  with  the 
1992  Addenda  of  Subsection  IWE, 
"Requirements  for  Class  MC  and  Metallic 
Liners  of  Class  CC  Components  of  Light- 
Water  Cooled  Power  Plants,"  and  with 
Subsection  IWL,  "Requirements  for  Class  CC 
Concrete  Components  of  Light-Water  Cooled 
Power  Plants,"  of  Section  XI.  Division  1,  of 
the  American  Society  of  Mechanical 
Engineers  Boiler  and  Pressure  Vessel  Code 
(ASME  Code)  with  additional  modifications 
and  limitations  as  stated  in  10  CFR 
50.55a(b)(2)(ix).  Florida  Power  Corporation 
(FPC)  is  implementing  a  Containment 
Inspection  Program  to  comply  with  these 
new  regulatory  requirements.  The  final  rule 
specifies  requirements  to  assure  that  the 
critical  areas  of  the  containment  structure  are 
routinely  inspected  to  detect  and  take 
corrective  action  for  defects  that  could 
compromise  structural  integrity.  This 
proposed  ITS  change  is  requested  to  update 
the  ITS  to  these  latest  10  CFR  50.55a 
regulatory  requirements. 

By  complying  with  the  regulatory 
requirements  described  in  10  CFR  50.55a,  the 
probability  of  a  loss  of  containment  structural 
integrity  is  maintained  as  low  as  reasonably 
achievable.  Maintaining  containment 
structural  integrity  is  independent  of  the 
operation  of  the  reactor  coolant  system  (RCS), 
and  independent  of  the  reactor  protection 
system  (RPS]  and  emergency  core  cooling 
system  (ECCS).  The  Containment  Inspection 
Program  ensures  that  the  containment  will 
function  as  designed  to  provide  an  acceptable 
barrier  to  release  of  radioactive  materials  to 
the  environment.  By  assuring  the 
effectiveness  of  this  barrier  through 
appropriate  inspection,  and  by  implementing 
corrective  actions  for  any  degradation 
discovered  during  these  inspections  that 
might  lead  to  containment  structural  failures, 
the  probability  or  consequences  of  accidents 
will  not  be  greater  than  that  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or    . 
different  kind  of  accident  from  previously 
evaluated  accidents? 

No.  Maintaining  containment  structural 
integrity  is  independent  of  the  operation  of 
the  RCS,  and  independent  of  the  RPS  and 
ECCS.  By  implementing  corrective  actions  for 
any  degradation  discovered  during  the 
required  inspections  of  the  containment,  the 
possibility  of  a  new  or  different  kind  of 
accident  will  not  be  created. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety? 

No.  The  margin  of  safety  as  defined  by  the 
CR-3  ITS  has  not  been  reduced.  By 
complying  with  the  regulatory  requirements 
described  in  10  CFR  50.55a,  the  probability 
of  a  loss  of  containment  structural  integrity 
is  maintained  as  low  as  reasonably 
achievable.  The  Containment  Inspection 
Program  ensures  that  the  containment  will 
function  as  designed  to  provide  an  acceptable 
barrier  to  release  of  radioactive  materials  to 
the  environment.  By  implementing  the 
Containment  Inspection  Program,  the 
existing  margin  of  safety  is  preserved. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Coastal  Region  Library.  8619 
W.  Crystal  Street.  Crystal  River,  Florida 
34428. 

Attorney  for  licensee:  R.  Alexander 
Glenn,  General  Counsel  (MAC-BT15A). 
Florida  Power  Corporation,  P.  O.  Box 
14042.  St.  Petersburg,  Florida  33733- 
4042. 

NRC  Section  Chief:  Sheri  R.  Peterson. 

GPU  Nuclear,  Inc.  et  al,  Docket  No.  50- 
219,  Oyster  Creek  Nuclear  Generating 
Station,  Ocean  County,  Newfersey 

Date  of  amendment  request:  July  7, 
1999. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TSs)  to 
change  the  component  surveillance 
frequencies  for  the  following  TSs  to 
indicate  a  frequency  of  once  per  3 
months:  Core  Spray  System  TS  4.4.A.1 
and  4.4.A.2,  Contciinment  Cooling 
System  TS  4.4.C.1,  Emergency  Service 
Water  System  TS  4.4.D.1,  Fire 
Protection  System  TS  4.4.F  (isolation 
valves  only),  and  Pressure  Suppression 
Chamber — Drywell  Vacuum  Breakers  TS 
4.5.F.5.a.  The  TSs  currently  stipulate  a 
component  surveillance  frequency  of 
once  per  month.  Also,  the  amendment 
would  revise  TS  pages  4.4-1  and  4.4-2 
to  incorporate  editorial  format  changes 
and  TS  page  4.4-3  to  acconmiodate  the 
expanded  text. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  TS  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  surveillance  interval  change 
does  not  alter  the  actual  surveillance 
requirements,  nor  does  it  alter  the  limits  and 
restrictions  on  plant  operations.  The 
reliability  of  systems  and  components  relied 
upon  to  prevent  or  mitigate  the  consequences 
of  accidents  previously  evaluated  is  not 
degraded  by  the  proposed  change  to  the 
surveillance  interval.  Assurance  of  system 
and  equipment  availability  is  maintained. 
The  proposed  change  does  not  alter  any 
system  or  equipment  configuration. 

Based  on  the  above,  the  proposed  change 
does  not  significantly  increase  the  probability 
or  consequences  of  an  accident  previously 
evaluated. 


2.  The  proposed  TS  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  surveillance  interval  change 
does  not  alter  the  actual  surveillance 
requirements,  nor  does  it  alter  the  limits  and 
restrictions  on  plant  operations.  Assurance  of 
system  and  equipment  availability  is 
maintained.  The  proposed  change  does  not 
alter  any  system  or  equipment  configiu-ation 
nor  does  it  introduce  any  new  mechanisms 
which  could  contribute  to  the  creation  of  a 
new  or  different  kind  of  accident  than 
previously  evaluated. 

3.  The  proposed  TS  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  change  extends  the 
surveillance  interval  for  verifying  the 
operability  of  the  specified  pumps  and  valves 
fix)m  once  per  month  to  once  per  three 
months.  The  proposed  change  does  not  alter 
the  actual  surveillance  requirements,  the 
limits  and  restriction  on  plant  operations  nor 
the  design,  function  or  manner  of  operation 
of  any  structures,  systems  or  components. 
System  availability  and  reliability  are 
maintained.  Accordingly,  the  proposed  TS 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Ocean  County  Library, 
Reference  Department,  101  Washington 
Street,  Toms  River.  NJ  08753. 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire.  Shaw.  Pittman.  Potts  & 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Section  Chief:  S.  Singh  Bajwa. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316.  Donald 
C.  Cook  Nuclear  Plant,  Units  1  and  2, 
Berrien  County,  Michigan 

Date  of  amendment  requests: 
September  17, 1999. 

Description  of  amendment  requests: 
The  proposed  amendments  would  allow 
credit  in  the  applicable  subcriticality 
analysis  for  the  negative  reactivity 
provided  by  insertion  of  the  rod  cluster 
control  assemblies  (RCCAs)  during 
realignment  from  a  cold  leg 
recirculation  to  a  hot  leg  recirculation 
configuration.  This  realignment,  which 
is  referred  to  as  hot  leg  switchover,  is 
performed  folIov\ring  a  loss-of-coolant 
accident.  This  methodology  change, 
when  evaluated  in  accordance  with  10 
CFR  59.59,  resulted  in  an  unreviewed 
safety  question  that  wall  require  prior 
approval  by  the  NRC  staff  in  accordance 
with  the  provisions  of  10  CFR  50.90 
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prior  to  implementation.  The  proposed 
change  would  also  affect  the  Bases  for 
Technical  Specification  (T/S)  3/4.5.5, 
"Refueling  Water  Storage  Tank,"  and 
several  sections  of  the  Updated  Final 
Safety  Analysis  Report  (UFSAR). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  of  occurrence  or 
consequences  of  an  accident  previously 
evaluated? 

No.  I&M  [Indiana  Michigan  Power 
Company]  proposes  to  credit  RCCA  insertion 
of  negative  reactivity  for  criticality  control 
during  the  core  cooling  flow  path 
realignment  from  cold  leg  recirculation  to  hot 
leg  recirculation  following  the  postulated 
cold  leg  LBLOCA  [large-break  loss-of-coolant 
accident).  No  physical  modifications  will  be 
made  to  plant  systems,  structures,  or 
components. 

Credit  for  RCCAs  is  only  being  applied  to 
demonstrate  core  subcriticality  upon  hot  leg 
switchover  (HLSO)  following  a  cold  leg 
LBLOCA.  The  performance  criteria  codified 
in  10  CFR  50.46  continue  to  be  met.  The 
ability  of  the  RCCAs  to  insert  under  LOCA 
and  seismic  conditions  was  a  function 
important  to  safety  as  part  of  the  original 
CNP  [Cook  Nuclear  Plant)  design  basis.  This 
is  supported  by  the  conclusion  presented  in 
NRC  (at  the  time,  the  Atomic  Energy 
Commission)  Safety  Evaluation  Report  (SER), 
Section  3.3.  "Mechanical  Design  of  Reactor 
Internals."  dated  )anuary  14. 1969.  The  SER 
includes  the  statements  that,  "(t)he  control 
rod  guide  tubes  are  designed  so  that  each 
finger  of  each  control  rod  assembly  is  always 
partially  inserted  in  the  guide  tube. 
Deflection  limits  on  the  guide  tubes  have 
been  chosen  so  that  deflections  caused  by 
blow-down  forces  during  a  loss-of-coolant 
accident  will  not  prevent  control  rod 
insertion,"  and  that  the  "*  *  *  mechanical 
design  of  internals,  fuel  assemblies,  and 
control  elements  is  acceptable."  However, 
the  licensing  basis  safety  analyses  for  the 
LBLOCA  scenario  have  conservatively  not 
iaken  credit  for  insertion  of  the  RCCAs. 

No  physical  modifications  will  be  made  to 
plant  systems,  structures,  or  components  in 
order  to  implement  the  proposed 
methodology  change.  The  safety  functions  of 
the  safety  related  systems  and  components, 
which  are  related  to  accident  mitigation, 
have  not  been  altered.Therefore.  the 
reliability  of  RCCA  insertion  is  not  affected. 
As  such,  taking  credit  for  RCCA  insertion 
does  not  alter  the  probability  of  an  LBLOCA 
(the  design  basis  accident  at  issue)..The 
Westinghouse  analyses  provided  as 
Attachments  6  and  7  [to  the  licensee's 
application]  demonstrate  that  RCCA  insertion 
will  occur,  with  substantial  margin, 
following  a  design  basis  cold  leg  LBLOCA 
combined  with  a  seismic  event.  Crediting 
RCCA  insertion  does  not  affect  mechanisms 
for  a  malfunction  that  could  impact  the 


HLSO  subcriticality  analysis,  or  mechanisms 
that  could  initiate  a  LOCA.  Taking  credit  for 
the  negative  reactivity  available  from 
insertion  of  the  RCCAs,  which  is  currently 
assumed  for  various  accident  analyses  within 
the  CNP  licensing  basis  (e.g.,  small  break 
LOCA,  main  steamline  break,  feedliiie  break, 
steam  generator  tube  rupture),  does  not  affect 
equipment  malfunction  probability  directly 
or  indirectly.  Therefore,  crediting  the  RCCAs 
as  a  source  of  negative  reactivity  for  post-  - 
LOCA  criticality  control  at  the  time  of  HLSO 
does  not  significantly  increase  the  probability 
of  an  accident  previously  evaluated. 

Furthermore,  the  traditional  conservative 
assumption  that  the  most  reactive  RCCA  is 
stuck  fully  out  of  the  core  is  being 
maintained.  A  malfunction  that  results  in  one 
RCCA  to  fail  to  insert  is  a  credible  scenario, 
and  is  being  considered  for  the  post-LOCA 
subcriticality  analysis  following  a  cold  leg 
LBLOCA.  There  will  be  sufficient  negative 
reactivity,  even  with  the  most  reactive  RCCA 
stuck  fully  out  of  the  core,  to  assure  core 
subcriticality  post-LOCA,  as  supported  by  the 
subcriticality  analysis  that  is  confirmed  each 
and  every  fuel  cycle  as  part  of  the  reload 
documentation  (i.e.,  the  Reload  Safety 
Evaluations).  The  core  is  shown  to  remain 
subcritical  during  the  post-LOCA  long-term 
cooling  period,  specifically  while  HLSO  is 
performed.  Thus,  no  additional  radiological 
source  terms  are  generated,  and  the 
consequences  of  an  accident  previously 
evaluated  in  the  UFSAR  will  not  be 
significantly  increased. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

No.  The  proposed  change  involves 
crediting  the  negative  reactivity  that  is 
available  horn  the  RCCAs  for  an  analysis 
applicable  several  hours  after  the  initiation  of 
a  cold  leg  LBLOCA.  As  such,  this  change 
involves  post-LOCA  recovery  actions  several 
hours  after  the  break  has  occurred  and  does 
not  involve  accident  initiation.  As  discussed 
above,  the  original  design  requirements  for 
the  CNP  reactor  internals,  core  fuel 
assemblies,  and  RCCAs  were  based  upon 
assuring  the  ability  of  the  RCCAs  to  insert 
following  a  double-ended  rupture  LOCA  with 
seismic  loadings.  Thus,  the  safety  functions 
of  safety  related  systems  and  components 
have  not  been  altered  by  this  change. 
Crediting  the  negative  reactivity  that  is 
available  from  the  RCCAs  for  the  post-LOCA 
subcriticality  analysis  upon  HLSO  does  not 
cause  the  initiation  of  any  accident,  nor  does 
the  proposed  activity  create  any  new  credible 
limiting  single  failure.  Crediting  the  insertion 
of  RCCAs  does  not  result  in  any  event 
previously  deemed  incredible  being  made 
credible  nor  is  there  any  introduction  of  any 
new  failure  mechanisms  that  are  not 
currently  considered  in  the  design  basis 
LOCA.  There  are  no  changes  introduced  by 
this  amendment  concerning  how  safety 
related  equipment  is  designed  to  operate 
under  normal  or  design  basis  accident 
conditions  since  the  calculations  supporting 
RCCA  insertion  following  a  cold  leg  LBLOCA 
have  assumed  design  basis  break  sizes  in 
conjunction  with  seismic  loadings. 
Therefore,  the  possibility  of  an  accident  of  a 
different  type  than  already  evaluated  in  the 
UFSAR  is  not  created. 


3.  Does  the  change  involve  a  significant 
reduction  in  a  margin-of  safety? 

No.  Presently,  no  credit  is  taken  for  RCCA 
insertion  in  the  analysis  to  demonstrate  post- 
cold  leg  LOCA  subcriticality  at  the  time  of 
HLSO.  The  current  subcriticality  analysis  for 
this  scenario  relies  only  on  the  boron 
provided  by  the  RWST  [refueling  water 
storage  tank]  and  the  accumulators.  Thus, 
RCCA  insertion  provides  another  source  of 
negative  reactivity  (margin  of  safety). 
Revising  the  post-cold  leg  LBLOCA  HLSO 
subcriticality  analysis  to  credit  the  negative 
reactivity  associated  with  the  RCCAs  is  a 
means  to  offset  the  sump  dilution  associated 
with  the  effects  of  the  inactive  regions  of  the 
CNP  containment  sump.  The  incorporation  of 
this  "defense-in-depth"  source  of  negative 
reactivity  in  the  HLSO  subcriticality  analysis 
has  been  conservatively  determined  to  cause 
a  reduction  in  the  margin  of  safety.  10  CFR 
50,  Appendix  K,  I.A.2.,  states,  in  part,  that 
"[r]od  trip  and  insertion  may  be  assumed  if 
they  are  calculated  to  occur,"  and  provides 
for  crediting  RCCA  insertion  as  an  acceptable 
feature  of  emergency  core  cooling  system 
(ECCS)  evaluation  models.  The  proposed 
change  is  based  upon  an  analysis  for  CNP 
that  demonstrates  that  the  control  rods  will 
indeed  insert  and  the  resulting  negative 
reactivity  can  be  credited  for  post-LOCA 
criticality  control. 

The  proposed  change  would  ensure  that 
post-LOCA  subcriticality  is  maintained 
during  HLSO.  Subsequently,  there  would  not 
be  a  challenge  to  long-term  core  cooling  due 
to  a  return  to  a  critical  condition.  This  being 
the  case,  the  requirements  of  10  CFR 
^0.46(b){5)  that,  "*   *   *  the  calculated  core 
temperature  shall  be  maintained  at  an 
acceptably  low  value  and  decay  heat  shall  be 
removed  for  the  extended  period  of 
time*  *  '"continues  to  be  satisfied  and  the 
margin  of  safety  in  the  CNP  licensing  basis 
is  preserved.  Therefore,  the  proposed  change 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph.  MI  49085. 

Attorney  for  licensee:  ]eTemy  J.  Euto. 
Esq.,  500  Circle  Drive,  Buchanan,  MI 
49107. 

NRC  Section  Chief:  Claudia  M.  Craig. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  amendment  request: 
September  29, 1999. 

Description  of  amendment  request: 
The  proposed  amendment  requests  a 
Teclmical  Specification  change  that 
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would  extend  the  allowed  out-of-service 
time  for  the  residual  heat  removal 
service  water  system  (RHRSW)  from  7 
days  to  11  days  on  a  one-time  basis 
while  modifications  are  made  on  the 
RHRSW  "A"  strainer. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Operation  of  the  FitzPatrick  plant  in 
accordance  with  the  proposed  amendment 
would  not  involve  a  significant  hazards 
consideration  as  defined  in  10  CFR  50.92 
since  it  would  not: 

Involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  Conditional  Core  Damage  Probability 
due  to  this  proposed  change  is  calculated  to 
be  6.4  E-8.  This  value  falls  below  the 
threshold  probability  of  1  E-6  for  risk 
significance  of  temporary  changes  to  the 
plant  configuration  in  the  EPRI  PSA  [Electric 
Power  Research  Institute  Probability 
Assessment]  Applications  Guide  (Reference 
3)  [see  application  dated  September  29. 
1999). 

This  proposed  change  does  not  increase 
the  consequences  of  an  accident  previously 
evaluated  because  all  relevant  accidents 
(LOCA)  (loss-of-coolant  accident]  would 
result  in  the  transfer  of  decay  heat  to  the 
suppression  pool.  For  this  scenario,  the  same 
complement  of  equipment  will  be  available 
to  achieve  and  maintain  cold  shutdown  as  is 
required  by  the  current  Technical 
Specification  LCO  [limiting  condition  for 
operation). 

Create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  does  not  physically 
alter  the  plant.  As  such,  no  new  or  different 
types  of  equipment  will  be  installed.  The 
new  design  for  the  RHRSW  strainer  packing 
gland  will  be  evaluated  under  a  separate  10 
CFR  50.59  evaluation  and  is  considered  to  be 
.  functionally  equivalent  for  the  purposes  of 
this  one-time-only  proposed  Technical 
Specification  chfmge. 

The  implementation  and  use  of  the 
contingency  plan  for  achieving  limited 
containment  heat  removal  in  the  event  the  B 
division  of  RHRSW  is  rendered  inoperable 
will  be  evaluated  under  the  Authority's  10 
CFR  50.59  program. 

Involve  a  significant  reduction  in  a  margin 
of  safety. 

The  Conditional  Core  Damage  Probability 
due  to  this  proposed  change  is  calculated  to 
be  6.4  E-8.  This  value  falls  below  the 
threshold  probability  of  1  E-6  for  risk 
significance  of  temporary  changes  to  the 
plant  configuration  in  the  EPRI  PSA 
Applications  Guide  (Reference  3). 

The  consequences  of  a  postulated  accident 
occurring  during  the  extended  allowable  out- 
service  time  are  bounded  by  existing  analyses 
therefore  there  is  no  significant  reduction  in 
a  margin  of  safety. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

iMcal  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mr.  David  E. 
Blabey,  1633  Broadway,  New  York,  New 
York  10019. 

NRC  Section  Chief:  S.  Singh  Bajwa. 

Southern  Nuclear  Operating  Company, 
Inc.  Docket  Nos.  50-348  and  50-364, 
Joseph  M.  Farley  Nuclear  Plant,  Units  1 
and  2,  Houston  County,  Alabama 

Date  of  amendment  request: 
December  1, 1998,  as  supplemented  by 
letters  of  April  21, 1999,  and  July  19. 
1999. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  Technical  Specifications  to 
reflect  replacing  the  current  Model  51 
steam  generators  with  Westinghouse 
Model  54F  steam  generators.  "The 
replacement  program  includes  re- 
anialyzing  and  evaluating  loss-of- 
coolant-accident  (LOCA)  and  non-LOCA 
mass  and  energy  releases,  containment 
and  sub-compartment  pressure  and 
temperature  responses,  dose  analyses, 
and  the  effects  on  nuclear  steam  supply 
and  balance  of  plant  systems. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  The  proposed  changes  do  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated  in  the  [Final  Safety  Analysis 
Report)  FSAR.  The  comprehensive 
engineering  effort  performed  to  support 
[steam  generator)  SG  replacement  has 
included  evaluations  or  re-analysis  of  all 
accident  analyses  including  all  dose  related 
events.  All  dose  consequences  have  been 
analyzed  or  evaluated  with  respect  to  these 
proposed  changes,  and  all  acceptance  criteria 
continue  to  be  met.  Therefore,  these  changes 
do  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  than  any  accident  already  evaluated 
in  the  FSAR.  No  new  accident  scenarios, 
failure  mechanisms  or  limiting  single  failures  , 
are  introduced  as  a  result  of  the  proposed 
changes.  The  proposed  technical 
specification  changes  have  no  adverse  effects 


on  any  safety-related  system  and  do  not 
challenge  the  performance  or  integrity  of  any 
safety-related  system.  Therefore,  these 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  technical  specification 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety.  All 
applicable  analyses  supporting  the  [steam 
generator]  SG  replacement  reflect  these 
proposed  values.  All  acceptance  criteria 
(including  LOCA  peak  clad  temperature, 
[departure  from  nucleate  boiling]  DNB, 
containment  temperature  and  pressure,  and 
dose  limits)  continue  to  be  met.  Therefore, 
the  proposed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  Southern 
Nuclear  Company's  analysis,  and  based 
on  this  review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library,  212  W.  Burdeshaw  Street,  Post 
Office  Box  1369,  Dothan,  Alabama 
36302. 

Attorney  for  licensee:  M.  Stanford 
Blanton,  Esq.,  Balch  and  Bingham,  Post 
Office  Box  306, 1710  Sixth  Avenue 
North,  Birmingham,  Alabama. 

NRC  Section  Chief:  Richard  L.  Emch, 
Jr. 

Termessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant.  (SQN),  Units  1  and  2, 
Hamilton  County,  Tennessee 

Date  of  application  for  amendments: 
June  30, 1999  (TS  98-10). 

Description  of  amendment  requests: 
The  proposed  amendments  would 
change  the  Sequoyah  (SQN)  Operating 
Licenses  DPR-77  (Unit  1)  and  DPR- 
79(Unit  2)  by  updating  the  current 
Technical  Specification  requirements 
for  reactor  coolant  system  leakage 
detection  and  operational  leakage 
specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration,  which 
is  presented  below: 

A.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  revisions  enhance  the 
Technical  specification  (TS)  requirements  to 
provide  greater  consistency  with  the  standard 
TS  in  NUREG-1431.  This  revision  proposes 
changes  to  the  requirements  for  reactor 
coolant  system  (RCS)  leak  detection  and  RCS 
operational  leakage  in  Specifications  3.4.6.1 
and  3.4.6.2,  respectively.  New  Sp>ecifications 
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3.4.6.3  and  3.5.6  for  RCS  pressure  isolation 
valves  and  emergency  core  cooling  system 
(ECCS)  seal  injection  flow  have  been  added 
to  improve  consistency  with  NUREG-1431. 
The  proposed  revisions  are  not  the  result  of 
changes  to  plant  equipment,  system  design, 
testing  methods,  or  operating  practices.  The 
modified  requirements  will  allow  some 
relaxation  of  current  operability  criteria, 
action  requirements,  and  surveillance 
requirements  (SRs).  These  changes  provide 
more  appropriate  requirements  in 
consideration  of  the  safety  significance  and 
the  design  capabilities  of  the  plant  as 
determined  by  the  improved  standard  TS 
industry  effort.  These  specifications  serve  to 
primarily  provide  identification  and  control 
of  the  RCS  fission  product  barrier  leakage 
and  ECCS  degradation  and  are  not 
considered  to  be  a  contributor  to  the 
generation  of  postulated  accidents.  Since 
these  proposed  revisions  will  continue  to 
support  the  required  safety  functions, 
without  modification  of  the  plant  features, 
the  probability  of  an  accident  is  not 
increased. 

The  proposed  changes  will  allow 
relaxation  of  action  times  for  inoperable  leak 
detection  features  and  the  components  that 
can  be  inoperable.  The  required  actions  to 
ensure  acceptable  pressure  isolation  valve 
capability  with  an  inoperable  valve  have 
been  revised  to  allow  isolation  by  a  single 
valve  for  a  limited  period  of  time.  These 
revisions  will  allow  unit  operation  for  a 
longer  period  of  time  with  reduced  system 
redundancy.  However,  the  redundancy 
reduction  and  action  time  increases  are  not 
significant  and  will  continue  to  provide  an 
acceptable  level  of  safety  considering  the 
significance  of  RCS  leakage,  other  design 
features  or  compensatory  actions  that  provide 
equivalent  functions,  and  the  unlikely 
chance  of  an  event  that  would  require 
functions  for  leakage  identification  during 
the  proposed  time  interval.  These 
considerations  are  consistent  with  the  basis 
developed  by  the  industry  and  NRC  for 
NUREG-1431.  Surveillances  have  been 
removed  from  the  RCS  operational  leakage 
specification  as  a  result  of  relocated 
requirements,  duplication  of  other  SRs,  and 
testing  requirements  that  do  not  provide  a 
significant  benefit  in  the  identification  of 
RCS  leakage,  The  SRs  that  have  been  reUined 
or  relocated  to  other  TS  specifications  will 
provide  acceptable  verifications  for  the 
timely  identification  of  conditions  that 
indicate  an  unacceptable  amount  of  RCS 
leakage  or  potential  ECCS  degradation 
resulting  from  excessive  seal  injection  flow. 

The  limiting  condition  for  operation 
associated  with  the  seal  injection  flow 
requirements  has  been  revised  to  utilize  a 
modified  operability  criteria.  The  proposed 
change  will  provide  a  range  of  differential 
pressures  and  the  corresponding  seal  flows 
that  would  be  representative  of  the  existing 
single  point  flow  limit.  This  change  does  not 
alter  the  intent  of  the  operability 
requirements,  but  does  allow  the  flexibility  to 
use  equivalent  values  that  provide  the  same 
level  of  assurance  for  ECCS  operability.  The 
proposed  operability  condition  for  seal 
injection  flow  enhances  the  current 
requirement  by  establishing  additional  test 


parameters  that  will  ensure  that  the  amoimt 
of  seal  injection  flow  does  not  degrade  the 
ECCS  functions. 

The  proposed  changes  to  the  SQN  TS 
provide  flexibility  without  modifying  the 
functions  of  required  safety  systems.  In  many 
instances  the  proposed  changes  ensure  that 
plant  conditions  for  surveillance  testing  are 
more  appropriate  for  testing  purposes  and  the 
verification  of  system  operability. 

These  changes  are  consistent  with  the 
intent  of  NUREG-1431  and  result  in  the 
enhancement  of  the  SQN  TSs  based  on  the 
latest  industry  and  NRC  positions.  The 
provisions  proposed  in  this  change  request 
will  continue  to  maintain  an  acceptable  level 
of  protection  for  the  health  and  safety  of  the 
public  and  will  not  significantly  impact  the 
potential  for  the  offsite  release  of  radioactive 
products.  The  overall  effect  of  the  proposed 
change  will  result  in  specifications  that  have 
equivalent  or  improved  requirements 
compared  to  existing  specifications  for  RCS 
leakage  and  ECCS  operability  and  will  not 
significantly  increase  the  consequences  of  an 
accident. 

B.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  revisions  are  not  the  result 
of  changes  to  plant  equipment,  system 
design,  testing  methods,  or  operating 
practices.'  The  modified  requirements  will 
allow  some  relaxation  of  current  operability 
criteria,  action  requirements,  and  SRs 
consistent  with  NUREG-1431.  These  changes 
provide  more  appropriate  requirements  in 
consideration  of  the  safety  significance  and 
the  design  capabilities  of  the  plant  as 
determined  by  the  improved  standard  TS 
industry  effort.  These  specifications  serve  to 
primarily  provide  identification  and  control 
of  the  RCS  fission  product  barrier  leakage 
and  ECCS  degradation  and  are  not 
considered  to  be  a  contributor  to  the 
generation  of  postulated  accidents.  Since  the 
functions  of  the  associated  systems  will 
continue  to  perform  without  change  and 
were  not  previously  considered  to  contribute 
to  accident  generation,  the  proposed  changes 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident. 

C.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  changes,  associated  with 
RCS  leakage  and  ECCS  functions,  will  not 
result  in  changes  to  system  design  or 
setpoints  that  are  intended  to  ensure  timely 
identification  of  plemt  conditions  that  could 
be  precursors  to  accidents  or  potential 
degradation  of  accident  mitigation  systems. 
These  systems  will  continue  to  operate 
without  change  and  only  the  associated 
actions  or  testing  activities  have  been  altered. 
Revisions  to  the  actions  and  surveillances 
provide  some  relaxation  and  flexibility  such 
that  longer  intervals  are  allowed  for- 
inoperable  components  and  testing 
requirements  are  revised  to  provide 
conditions  that  provide  more  accurate 
results.  The  increased  action  times  are 
acceptable  considering  the  available 
redundant  features,  the  compensatory 
measures  provided  by  the  actions,  and  the 


allowed  time  intervals  that  have  been 
developed  by  the  industry  and  NRC  and 
recommended  in  NUREG-1431.  The  SR 
changes  actually  provide  test  condition 
requirements  that  enhance  the  accuracy  of 
the  activity  even  though  they  may  allow  a 
delay  in  the  performance  of  the  test.  These 
surveillance  changes  &re  also  in  accordance 
with  NUREG-1431  recommendations. 

These  revisions  will  continue  to  provide 
the  necessary  actions  to  minimize  the  impact 
of  inoperable  equipment  to  an  acceptable 
level  and  will  provide  testing  activities  that 
will  ensure  system  operability.  Since  the 
setpoints  and  design  features  that  support  the 
margin  of  safety  are  unchanged  and  actions 
for  inoperable  systems  continue  to  provide 
appropriate  time  limits  and  compensatory 
measures,  the  proposed  changes  will  not 
significantly  reduce  the  margin  of  safety. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  Coimty 
Library,  1001  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  lOH, 
Knoxville,  Tennessee  37902. 

NRC  Section  Chief:  Sheri  R.  Peterson. 

Tennessee  Valley  Authority,  Docket  No. 
50-390  Watts  Bar  Nuclear  Plant.  Unit  1. 
Rhea  County,  Tennessee 

Date  of  amendment  request: 
September  28, 1999  (TS  99-007). 

Description  of  amendment  request: 
The  proposed  amendment  on  Response 
Time  Test  (RTT)  elimination  would 
revise  the  Watts  Bar  Nuclear  Plant  Unit 
1  Technical  Specifications  (TS) 
definitions  for  "Engineered  Safety 
Feature  (ESF)  Response  Time"  and 
"Reactor  Trip  System  (RTS)  Response 
Time"  to  provide  for  verification  of 
response  time  for  selected  components 
provided  that  the  components  and  the 
methodology  for  verification  have  been 
previously  reviewed  and  approved  by 
the  NRC.  In  addition,  associated 
changes  to  the  Bases  for  Stirveillance 
Requirements  would  also  be  made. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

This  change  to  the  TS  does  not  result  in 
a  condition  where  the  design,  material,  and 
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construction  standards  that  were  applicable 
prior  to  the  change  are  altered.  The  same  RTS 
and  ESF  instrumentation  is  being  used,  the 
time  response  allocations/modeling 
assumptions  in  the  Chapter  15  analyses  are 
unchanged;  only  the  method  of  verifying 
time  response  is  changed.  The  proposed 
change  will  not  modify  any  system  interface 
and  could  not  increase  the  likelihood  of  an 
accident  since  these  events  are  independent 
of  this  change.  The  proposed  activity  will  not 
change,  degrade  or  prevent  actions,  or  alter 
any  assumptions  previously  made  in 
evaluating  the  radiological  consequences  of 
an  accident  described  in  the  UFSAR 
[Updated  Final  Safety  Analysis  Report]. 
Therefore,  the  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

B.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

This  change  does  not  alter  the  performance 
of  pressure  and  differential  pressure 
transmitters,  process  protection  racks  (Eagle 
21),  nuclear  instrumentation  (NIS),  and  logic 
system  (SSPS)  used  in  the  plant  protection 
systems.  These  components/systems  will  still 
have  response  time  verified  by  test  prior  to 
placing  thf  equipment  in  operational  service 
and  after  any  maintenance  that  could  affect 
the  response  time  of  that  equipment. 
Changing  thennethod  of  periodically 
verifying  instrument  response  time  for 
applicable  instrumentation  from  RTT  to 
calibration  and  channel  checks  or  functional 
test  will  not  create  any  new  accident 
initiators  or  scenarios.  Therefore,  the 
proposed  amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

C.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

This  change  does  not  affect  the  total  system 
response  time  assumed  in  the  safefy  analysis. 
The  periodic  system  response  time 
verification  method  for  selected  pressure  and 
pressure  differential  sensors.  Eagle  21,  NIS, 
and  SSPS  is  modified  to  allow  use  of  actual 
test  data  or  engineering  data.  The  method  of 
verification  still  provides  assurance  that  the 
total  system  response  time  is  within  that 
assumed  in  the  safefy  analysis,  since 
calibration  checks  and  hmctional  tests  will 
detect  any  degradation  which  might 
significantly  affect  equipment  response  time. 
Therefore,  ihe  proposed  license  amendment 
request  does  not  result  in  a  significant 
reduction  in  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  Coimty 
Library,  1001  Broad  Street,  Chattanooga, 
TN  37402. 


Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive.  ET  lOH, 
Knoxville,  Tennessee  37902. 

NRC  Section  Chief:  Sheri  Peterson. 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  Station, 
Vemon,  Vermont 

Date  of  amendment  request:  June  15, 
1999. 

Description  of  amendment  request: 
The  licensee  proposed  revisions  to 
Technical  Specifications  (TSs)  Sections 
3.1/4.1  Reactor  Protection  System  and 
3.2/4.2  Protective  Instnmient  Systems 
instrumentation,  tables,  and  the 
associated  bases  to  increase  the 
surveillance  test  intervals  (STIs),  add 
allowable  out-of-service  times  (AOTs), 
replace  generic  ECCS  actions  for 
inoperable  instnunent  channels  with 
function-specific  actions,  and  relocate 
selected  trip  fimctions  from  the  TSs  to 
a  Vermont  Yankee  (VY)  controlled 
document.  In  addition,  revision  to  TS 
Section  3.1/4.1  Reactor  Protection 
System  and  the  associated  bases  is 
proposed  to  remove  the  RUN  Mode 
APRM  Downscale/IRM  High  Flux/ 
Inoperative  Scram  Trip  Fimction 
(APRM  Downscale  RUN  Mode  SCRAM). 
The  submittal  also  proposes  to 
implement  editorial  corrections  and 
administrative  changes  that  do  not  alter 
the  meaning  or  intent  of  the 
requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  The  operation  of  Vermont  Yankee 
Nuclear  Power  Station  in  accordance  with 
the  proposed  amendment,  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

VY  has  determined  that  the  proposed 
change  does  not  involve  a  significant 
increase  in  the  probabilify  or  consequences 
of  an  accident  previously  evaluated.  The 
generic  analysis  contained  in  Licensing 
Topical  Report  NEDC-30851P-A  assessed 
the  impact  of  changing  SCRAM  (RPS) 
surveillance  test  intervals  for  Logic  and 
Functional  tests  (STIs)  and  adding  allowable 
out-of-service  times  (AOTs)  on  the  SCRAM 
(RPS)  failure  frequency,  the  scram  frequency 
and  equipment  cycling.  Specifically,  Section 
5.7.4,  "Significant  Hazards  Assessment,"  of 
NEDC-30851P-A  states  that: 

"Fewer  challenges  to  the  safeguards 
system,  due  to  less  fi^uent  testing  of  the 
RPS,  conservatively  results  in  a  decrease  of 
approximately  one  percent  in  core  damage 
frequency.  This  decrease  is  based  upon  the 
following: 


Based  on  the  plant-specific  experience 
presented  in  Appendix  J,  the  estimated 
reduction  in  scram  frequency  (0.3  scrams/ 
yr.)  represents  a  1  to  2  percent  decrease  in 
core  damage  frequency  based  on  the  BWR 
plant-specific  Probabilistic  Risk  Assessments 
(PRAS)  listed  in  Table  5-«. 

The  increase  in  core  damage  frequency  due 
to  less  frequent  testing  is  less  than  one 
percent  This"  increase  is  even  lower  (less 
than  0.01  percent)  when  the  changes 
resulting  from  the  implementation  of  the 
Anticipated  Transients  Without  Scram 
(ATWS)  rule  are  considered.  Therefore,  this 
increase  is  more  than  offset  by  the  decrease 
in  CDF  due  to  fewer  scrams. 

The  effect  of  reducing  uimecessary  cycles 
on  RPS  equipment,  although  not  easily 
quantifiable,  also  results  in  a  decrease  in  core 
damage  frequency. 

The  overall  impact  on  core  damage 
frequency  of  the  changes  in  allowable  out-of- 
service  times  is  negligible." 

From  this  generic  analysis,  the  BWR 
Owners'  Group  concluded  that  the  proposed 
changes  do  not  significantly  increase  the 
probabilify  or  consequences  of  an  accident 
previously  evaluated,  namely  the  increase  in 
probability  of  a  scram  failure  due  to  SCRAM 
(RPS)  unavailability  is  insignificant,  and  the 
overall  probability  of  an  accident  is  actually 
decreased  as  the  time  the  SCRAM  (RPS) 
Instrumentation  logic  operates  as  designed  is 
increased  resulting  in  less  inadvertent  scrams 
during  testing  and  repair.  Furthermore,  the 
plant  specific  reports  demonstrate!  1  that 
although  VY  differs  from  the  generic  model 
analyzed  in  License  Topical  Report  NEDC- 
30851P-A,  the  net  effect  of  the  plant-specific 
differences  do  not  alter  the  generic 
conclusions. 

The  generic  analysis  contained  in 
Licensing  Topical  Reports  NEDC-30851P-A 
Suppl  2/NEE)C-31677P-A  assessed  the 
impact  of  changing  STIs  and  AOTs  for  BWR 
Isolation  Instrumentation  common/not 
common  to  SCRAM  (RPS)  and  ECCS 
instrumentation.  Specifically.  Section  4.0, 
"Summary  of  Results,"  of  NEDC-30851P-A 
Suppl  2  states  that: 

""The  results  indicate  that  the  effects  on 
probabilify  of  failure  to  initiate  isolation  are 
very  small  and  the  effects  on  probability  or 
frequency  of  failure  to  isolate  are  negligible 
in  nearly  every  case.  In  addition,  the  results 
indicate  that  increasing  the  AOT  to  24  hours 
for  tests  and  repairs  has  a  negligible  effect  on 
the  probability  of  failure  of  the  isolation 
function.  These  combined  with  changes  to 
the  testing  intervals  and  allowed  out-of- 
service  times  for  RPS  and  ECCS 
instrumentation  provide  a  net  improvement 
to  plant  safety  and  operations." 
and  Section  5.6,  "Assessment  of  Net  Effect  of 
Changes,"  of  NEDC-31677P-A  states  that: 

"A  reduction  in  core  damage  frequency 
(CDF)  of  at  least  as  much  as  estimated  in  the 
ECCS  instnmientation  analysis  can  be 
expected  when  the  isolation  actuation 
instrumentation  STIs  are  changed  from  one 
month  to  three  months.  The  chief  contributor 
to  this  reduction  is  the  channel  functional 
tests  for  the  MSIVs.  Inadvertent  closure  of  the 
MSIVs  will  cause  an  uimecessary  plant 
scram.  This  reduction  in  CDF  more  than 
compensates  for  any  small  incremental 
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increase  (10%  or  lOE-07/year)  in  calculated 
isolation  function  failure  frequency  when  the 
STI  is  extended  to  three  months." 

From  this  generic  analysis,  the  BWR 
Owners'  Group  concluded  that  the  proposed 
changes  do  not  significantly  increase  the 
consequences  of  an  accident  previously 
evaluated,  namely  the  increase  in  probability 
of  an  isolation  failure  due  to  isolation 
instrumentation  unavailability  is 
insignificant,  and  the  overall  probability  of 
an  accident  is  actually  decreased  as  the  time 
the  SCRAM  (RPS)  Instrumentation  logic 
operates  as  designed  is  increased  resulting  in 
less  inadvertent  scrams  during  testing  and 
repair. 

The  generic  analysis  contained  in 
Licensing  Topical  Report  NEDC-30936P-A 
(Parts  1  and  2)  assessed  the  impact  of 
changing  STIs  and  AOTs  for  all  BWR  ECCS 
Actuation  Instrumentation.  Specifically, 
Section  4.0,  "Technical  Assessment  of 
Changes,"  of  NEDC-30936P-A  (Part  2)  states 
that: 

"The  results  indicate  an  insignificant  (less 
than  5E-7  per  year)  increase  in  water 
injection  function  failure  frequency  when 
STIs  are  increased  from  31  days  to  92  days, 
AOTs  for  repair  of  the  ECCS  actuation 
instrumentation  are  increased  from  one  hour 
to  24  hours,  and  AOTs  for  surveillance 
testing  are  increased  from  two  to  six  hours. 
For  all  four  BWR  models  the  increase 
represents  less  than  4%  increase  in  failure 
frequency.  However,  when  other  factors 
which  influence  the  overall  plant  safety  are 
considered,  the  net  result  is  judged  to  be  an 
improvement  in  plant  safety." 

From  this  generic  analysis,  the  BWR 
Owners'  Group  concluded  that  the  proposed 
changes  do  not  significantly  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated,  namely  the  increase  in 
probability  of  a  water  injection  failure  due  to 
ECCS  instrumentation  unavailability  is 
insignificant  and  the  net  result  is  judged  to 
be  an  improvement  in  plant  safety. 
Furthermore,  the  plant  specific  report 
demonstrates  that  although  VY  differs  from 
the  generic  model  analyzed  in  Licensing 
Topical  Report  NEDC30936P-A,  the  net 
affect  of  the  plant-specific  differences  do  not 
alter  the  generic  conclusions. 

The  generic  analysis  contained  in 
Licensing  Topical  Report  NEDC-30851  P-A 
Supp  1,  assessed  the  impact  of  changing  Rod 
Block  STIs  on  Rod  Block  failiu-e  frequency. 
Specifically,  Section  5  (BNL's  Tech.  Eval. 
Report— Attach.  2  to  the  NRC  SER)  of  NEDC- 
30851  P-A  Suppl  1  states  that: 

"The  BWR  Owners"  Group  proposed 
changes  to  the  Technical  Specifications 
concerning  the  test  requirements  for  BWR 
control  rod  block  instrumentation.  The 
changes  consist  of  increasing  the  surveillance 
test  intervals  from  one  to  three  months. 
These  test  interval  extensions  are  consistent 
with  the  already  approved  changes  to  STIs 
for  the  reactor  protection  system.  The 
technical  analysis  reviewed  and  verified  as 
documented  herein  indicates  that  there  will 
be  no  significant  changes  in  the  availability 
of  the  control  rod  block  function  if  these 
changes  are  implemented.  In  addition,  there 
will  be  a  negligible  impact  on  the  plant  core 
melt  frequency  due  to  the  decreased  testing." 


From  this  generic  analysis,  the  BWR 
Owners'  Group  concluded  that  the  proposed 
changes  do  not  significantly  increase  the 
probability  of  an  accident  previously 
evaluated  or  consequences  of  an  accident 
previously  evaluated. 

Bases  contained  in  GE  Topical  Report 
GENE-770-06-1  assessed  the  impact  of 
changing  STIs  and  AOTs  on  selected  systems 
failure  frequency.  Specifically,  Section  2.0, 
"Summary."  of  GENE  770-06-1  states  that: 

"Technical  bases  are  provided  for  selected 
proposed  changes  to  the  instrumentation 
STIs  and  AOTs  that  were  identified  in  the 
BWROG  Imprqved  BWR  Technical 
Specification  activity.  These  STI  and  AOT 
changes  are  consistent  with  approved 
changes  to  the  RPS,  ECCS,  and  isolation 
actuation  instrumentation.  These  proposed 
changes  do  not  result  in  a  degradation  to 
overall  plant  safety." 

From  these  Bases,  the  BWR  Owners'  Group 
concluded  that  the  proposed  changes  do  not 
significantly  increase  the  probability  of  an 
accident  previously  evaluated  or 
consequences  of  an  accident  previously 
evaluated. 

Bases  contained  in  GE  Topical  Report 
GENE-7  70-06-2  assessed  the  impact  of 
changing  STIs  and  AOTs  on  selected  systems 
(RCIC  Actuation)  failure  frequency. 
Specifically,  Section  2.0,  "Summary,"  of 
GENE  770-06-2  states  that: 

"The  STI  and  AOT  changes  to  the  RCIC 
actuation  instrumentation  are  justified  based 
on  their  small  effect  on  the  water  injection 
function  unavailability  and  consistency  with 
comparable  changes  to  the  actuation 
instrumentation  for  the  other  ECCS 
subsystems".  These  STI  and  AOT  changes 
are  consistent  with  approved  changes  to  the 
RPS,  ECCS,  and  isolation  actuation 
instrumentation.  These  proposed  changes  do 
not  result  in  a  degradation  to  overall  plant 
safety." 

From  these  Bases,  the  BWR  Owners'  Group 
concluded  that  the  proposed  changes  do  not 
significantly  increase  the  probability  of  an 
accident  previously  evaluated  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  will  not  alter  the 
physical  characteristics  of  any  plant  systems 
or  components  and  all  safety-related  systems 
and  components  remain  within  their 
applicable  design  limits.  Thus,  system  and 
component  performance  is  not  adversely 
affected  by  this  change,  thereby  assuring  that 
the  design  capabilities  of  those  systems  and 
components  are  not  challenged  in  a  manner 
not  previously  assessed  so  as  to  create  the 
possibility  of  a  new  or  different  kind  of 
accident. 

The  addition  of  allowable  out-of-service 
times  (AOTs)  and  the  increase  in  surveillance 
test  intervals  (STIS)  does  not  alter  the 
huiction  of  the  SCRAM  (RPS),  ECCS, 
Isolation,  Rod  Block,  and  Selected 
Instrument  Systems  nor  involve  any  type  of  . 
plant  modification  and  no  new  modes  of 
plant  operation  are  involved  with  these 
changes. 

No  physical  change  is  being  made  to  any 
systems  or  components  that  are  credited  in 
the  safety  analysis,  therefore  there  is  no 
change  in  the  probability  or  consequences  of 
any  accident  analyzed  in  the  UFSAR. 


The  design  basis  accident  applicable  to  the 
startup  power  region  is  the  Control  Rod  Drop 
Accident  (CRDA).  The  UFSAR  does  not 
credit  the  RUN  Mode  IRM  High  Flux/ 
Inoperative  with  the  associated  APRM 
downscale  scram  Trip  Function  (APRM 
downscale  RUN  Mode  SCRAM)  in  the 
termination  of  this  accident.  Accident 
mitigation  is  provided  by  the  APRM  120% 
power  scram.  Therefore,  elimination  of  the 
APRM  downscale  RUN  Mode  SCRAM 
function  has  no  adverse  affect  on  previously 
evaluated  accidents. 

The  Continuous  Control  Rod  Withdrawal 
Error  (CWE)  transient  is  terminated  by  the 
Rod  Block  Monitor  (RBM)  in  the  RUN  Mode. 
The  APRM  Reduced  High  Flux.Scram 
provides  the  primary  STARTUP  Mode 
protection  in  conjunction  with  the  IRMs  and 
limits  the  consequences  of  this  transient. 
Therefore,  elimination  of  the  APRM 
downscale  RUN  Mode  SCRAM  function  has 
no  effect  on  the  consequences  of  this 
transient. 

Adding  a  new  surveillance  to  verify  SRM/ 
IRM/ APRM  will  enhance  neutron  monitoring 
during  startups  and  shutdowns  and  does  not 
have  an  adverse  affect  on  previously 
evaluated  accidents. 

None  of  the  proposed  changes  will  affect 
any  of  the  rod  blocks  or  other  precursor 
events  to  either  the  CRDA  or  CWE.  Therefore, 
there  is  no  change  in  the  probability  of  any 
accident  previously  analyzed. 

Use  of  ECCS  Function-specific  AOTs, 
actions  and  relocation  of  Bus  Power  Monitors 
to  a  licensee  controlled  document  is 
consistent  with  STS  and  does  not  have  an 
adverse  affect  on  previously  evaluated 
accidents. 

In  addition,  VY  concluded  the  editorial 
corrections  and  administrative  changes  do 
not  involve  a  significant  increase  tn  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  These  changes  do  not    ' 
alter  the  meaning  or  intent  of  any 
requirements. 

2.  The  operation  of  Vermont  Yankee 
NucleiU'  Power  Station  in  accordance  with 
the  proposed  amendment,  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  an  accident  previously 
evaluated. 

VY  has  determined  that  the  proposed 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  will  not  alter  the 
physical  characteristics  of  any  plant  systems 
or  components  and  all  safety-related  systems 
and  components  remain  within  their 
applicable  design  limits.  Thus,  system  and 
component  performance  is  not  adversely 
affiected  by  this  change,  thereby  assuring  that 
the  design  capabilities  of  those  systems  and 
components  are  not  challenged  in  a  manner 
not  previously  assessed  so  as  to  create  the 
possibility  of  a  new  or  different  kind  of 
accident.  Editorial  corrections  and 
administrative  changes  do  not  alter  the 
meaning  or  intent  of  any  requirements. 

The  addition  of  allowable  out-of-service 
times  (AOTs),  ECCS  function-specific  actions 
and  the  increase  in  surveillance  test  intervals 
(STIs)  does  not  alter  the  function  of  the 
SCRAM  (RPS),  ECCS,  Isolation,  Rod  Block. 
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and  Selected  Instrument  Systems  nor  involve 
any  type  of  plan  modification  and  no  new 
modes  of  plant  operation  are  involved  with 
these  changes.  Therefore,  operation  in 
accordance  with  the  proposed  amendment 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

Elimination  of  APRM  downscale  RUN 
Mode  SCRAM  function  affects  only  the 
operations  of  neutron  monitoring  and 
protective  systems  (IRM  and  APRM)  which 
provide  indication  and  mitigation  actions 
only.  Operation  of  these  systems  does  not 
create  the  possibility  for  new  precursors 
(such  as  reactivity)  which  would  introduce  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

Additionally,  the  proposed  changes  do  not 
affect  the  ability  of  those  systems  required  to 
mitigate  previously  evaluated  accidents 
during  the  modes  they  are  credited. 

3.  The  operation  of  Vermont  Yankee 
Nuclear  Power  Station  in  accordance  with 
the  proposed  amendment,  will  not  involve  a 
significant  reduction  in  a  margin  of  safety 
The  NRC  staff  has  reviewed  and  approved 
the  generic  studies  contained  in  the  GE  . 
Topical  Reports  (LTRs)  and  has  concurred 
with  the  BWR  Owners'  Group  that  the 
proposed  changes  do  not  significantly  affect 
the  availability  of  the  SCRAM  (RPS),  ECCS, 
Isolation,  Rod  Block,  or  Selected  Instrument 
Systems.  The  proposed  addition  of  allowable 
out-of-service  times  (AOTs)  for  the 
instruments  addressed  in  the  LTRs  provide 
reasonable  time  for  making  repairs  and 
performing  tests.  The  lack  of  sufficient  AOTs 
in  the  current  Technical  Specifications  (TS) 
creates  a  hurried  atmosphere  during  repairs 
and  tests  that  could  cause  an  increased  risk 
of  error.  In  addition,  placing  an  individual 
channel  in  a  tripped  condition  because  no 
AOT  exists,  as  in  the  current  TS,  increases 
the  potential  of  an  inadvertent  scram.  The 
proposed  AOTs  provide  realistic  times  to 
complete  the  required  actions  without 
increasing  the  overall  instrument  failure 
frequency.  Use  of  ECCS  Function-specific 
AOTs,  actions  and  relocation  of  Bus  Power 
Monitors  to  a  licensee  controlled  document 
is  consistent  with  STS  and  there  is  no 
significant  reduction  in  the  margin  of  safety. 

Editorial  corrections  and  administrative 
changes  do  not  alter  the  meaning  or  intent  of 
any  requirements.  Therefore,  there  is  no 
significant  reduction  in  the  margin  of  safety. 

The  incorporation  of  extended  surveillance 
test  intervals  (STIs)  does  not  result  in 
significant  changes  in  the  probability  of 
instrument  failure,  as  demonstrated  by  the 
LTRs.  In  addition,  the  TS  calibration 
frequency  has  not  changed,  and  therefore 
assurance  exists  that  the  setpoints  will  not  be 
affected  by  drift. 

These  changes,  when  coupled  with  the 
reduced  probability  of  test-induced  plant 
transients  and  equipment  failures,  result  in 
an  overall  increase  in  the  margin  of  safety. 

The  only  scram  function  that  the  UFSAR 
takes  credit  for  in  the  mitigation  of  the 
limiting  accident  (control  rod  drop  accident) 
is  the  APRM  120%  power  scram  which  is  not 
affected  by  this  change.  Only  the  APRM 
Downscale  RUN  Mode  SCRAM,  for  which 
the  UFSAR  takes  no  credit  in  the  termination 


of  any  analyzed  event,  is  removed  by  this 
change.  Removal  of  the  APRM  Downscale 
RUN  Mode  SCRAM  will  avoid  the  need  to 
operate  the  plant  in  a  "half  scram  "  condition 
with  the  potential  for  an  inadvertent  plant 
transient.  For  these  reasons,  the  change  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  Continuous  Control  Rod  Withdrawal 
Error  (CWE)  transient  is  terminated  by  the 
Rod  Block  Monitor  (RBM)  in  the  RUN  Mode. 
When  initiated  from  the  STARTUP  Mode,  the 
consequences  of  a  CWE  are  limited  by  the 
APRM  Reduced  High  Flux  scram  in 
conjunction  with  the  IRM  scram  function. 
Therefore  eliminating  the  TS  requirement  for 
the  APRM  Downscale  RUN  Mode  SCRAM 
will  not  reduce  the  margin  of  safety  for  this 
transient. 

Adding  a  new  surveillance  to  verify  SRM/ 
IRM/ APRM  overlap  will  enhance  neutron 
monitoring  during  startups  and  shutdown, 
and  consequently  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

On  the  basis  of  the  above,  VY  has 
determined  that  operation  of  the  facility  in 
accordance  with  the  proposed  change  does 
not  involve  a  significant  hazards 
consideration  as  defined  in  10  CFR  50.92(c), 
in  that  it:  (1)  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated;  (2)  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated;  and  (3)  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library,  224 
Main  Street,  Brattleboro,  VT  05301 

Attorney  for  licensee:  Mr.  David  R. 
Lewis,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037-1128. 

NRC  Section  Chief:  James  W.  Clifford. 

Vermont  Yankee  Nuclear  Power 
Corporation.  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  Station, 
Vernon,  Vermont 

Date  of  amendment  request: 
September  21. 1999. 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  Technical  Specification  (TS) 
3.10.C,  "Diesel  Fuel"  by  increasing  the 
minimum  usable  volume  of  diesel  fuel 
in  the  diesel  fuel  oil  storage  tank 
(POST).  The  specified  minimimi 
amount  of  diesel  fuel  is  that  quantity 
necessary  to  support  diesel  generator 
operation  for  a  period  of  7  days. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 


As  required  by  10  CFR  50.91(a),  the 
licensee  hcis  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  Will  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  diesel  generators  are  used  to  support 
mitigation  of  the  consequences  of  an 
accident;  however,  they  are  not  considered 
the  initiator  of  any  previously  analyzed 
accident.  This  change  does  not  challenge  or 
degrade  the  performance  of  any  safety  system 
assumed  to  function  in  the  accident  analysis, 
Since  this  change  simply  increases  the 
minimum  volume  of  stored  diesel  generator 
fuel  in  the  FOST,  its  impact  is  to  enhance  the 
long-term  operation  of  diesel  generators  used 
to  mitigate  the  consequences  of  accidents. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Will  the  proposed  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

This  change  does  not  affect  the  design  or 
mode  of  operation  of  any  plant  system, 
structure  or  component.  No  physical 
alteration  of  plant  structures,  systems  or 
components  is  involved,  and  no  new  or 
different  type  of  equipment  will  be  installed. 
Thus,  no  new  condition  of  operation  is 
created.  The  change  is  conservative  in  that  it 
results  in  a  net  increase  in  the  minimum 
required  diesel  fuel  oil  stored  in  the  FOST. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated  for  Vermont  Yankee, 

3.  Will  the  proposed  changes  involve  a 
significant  reduction  in  a  margin  of  safety? 

Thel  1  proposed  change  does  not  adversely 
affect  a  margin  of  safety  because  increasing 
the  minimum  required  volume  of  fuel  oil 
provides  additional  assurance  of  diesel 
generator  availability  and,  therefore, 
maintains  or  increases  the  availability  of  the 
onsite  power  supply.  Since  this  change 
simply  increases  the  quantity  of  diesel  fuel 
oil  available  for  diesel  generator  operation, 
there  is  no  reduction  in  any  value,  condition, 
or  range  of  parameters  used  in  any  accident 
analysis. 

Therefore,  the  projxjsed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library.  224 
Main  Street.  Brattleboro,  VT. 

Attorney  for  licensee:  Mr.  David  R. 
Lewis,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037-1128. 
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NRC  Section  Chief:  James  W.  Clifford. 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request: 
September  21. 1999. 

Description  of  amendment  request: 
The  proposed  amendment  would  extend 
the  effective  full  implementation  date 
by  six  months,  from  December  31, 1999. 
to  June  30,  2000,  for  Amendment  120 
issued  March  22, 1999.  Amendment  120 
approved  a  modification  to  the  plant  to 
increase  the  storage  capacity  of  the 
spent  fuel  pool  and  increase  the 
nominal  fuel  enrichment  to  5  weight 
percent  U-235.  The  extension  is  due  to 
delays  fabricating  and  installing  the  new 
spent  fuel  storage  racks. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  is  administrative  in 
nature  and  does  not  significantly  affect  any 
system  that  is  a  contributor  to  initiating 
events  for  previously  evaluated  accidents. 
The  proposed  change  does  not  significantly 
affect  any  system  that  is  used  to  mitigate  any 
previously  evaluated  accidents.  Therefore, 
the  proposed  change  does  not  involve  any 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  is  administrative  in 
nature  and  does  not  alter  the  design, 
function,  or  operation  of  any  plant 
component  and  does  not  install  any  new  or 
different  equipment.  Therefore,  a  possibility 
of  a  new  or  different  kind  of  accident  from 
those  previously  analyzed  has  not  been 
created. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  propesed  change  is  administrative  in 
nature  and  does  not  involve  a  significant 
reduction  in  the  margin  of  safety  associated 
with  the  fuel  cladding,  reactor  coolant 
boundary,  containment,  or  any  safety  limit. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
locations:  Emporia  State  University, 


WiUiam  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621. 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts  and  Trowbridge, 
2300  N  Street,  N.W.,  Washington,  D.C. 
20037. 

NBC  Section  Chief:  Stephen  Dembek. 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-003,  Indian  Point 
Nuclear  Generating  Station,  Unit  No.  1, 
Buchanan,  New  York 

Date  of  amendment  request:  July  20, 
1999. 

Description  of  amendment  request: 
The  amendment  would  revise  the 
Technical  Specifications  to  change  the 
senior  reactor  license  requirement  for 
the  Operations  Manager. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  September  9, 
1999  (64  FR  49027). 

Expiration  date  of  individual  notice: 
October  12, 1999. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York. 

Detroit  Edison  Company,  Docket  No. 
50-341,  Fermi  2,  Monroe  County, 
Michigan 

Date  of  amendment  request: 
September  24, 1999. 

Description  of  amendment  request: 
The  proposed  amendment  wovdd  revise 
current  Technical  Specification  (TS) 
3.6.1.8  by  adding  footnote  "**"  to 
Action  b.  The  footnote  would  allow 
continued  operation  of  Fermi  2  with  the 
leakage  of  penetration  X-26  exceeding 
the  limit  in  TS  4.6.1.8.2,  provided 
certain  compensatory  measures  are 


taken.  Operation  would  be  allowed  to 
continue  imtil  the  next  plant  shutdown. 

Because  the  NRC  staff  issued  the 
Fermi  2  improved  standard  TSs  (ITS)  on 
September  30, 1999,  with 
implementation  within  90  days,  the 
licensee  also  provided  a  version  of  the 
TS  amendment  that  would  be 
compatible  with  the  ITS.  This  version 
would  add  a  new  special  operations  TS, 
rrS  3.10.8,  to  address  the  compensatory 
actions  and  other  requirements 
associated  with  penetration  X-26. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  October  1, 
1999  (64  FR  53421). 

Expiration  date  of  individual  notice: 
Comment  period  expires  October  15, 
1999;  Oppottimity  for  hearing  period 
expires  November  1, 1999. 

Lxal  Public  Document  Room 
location:  Monroe  County  Library 
System,  Ellis  Reference  and  Information 
Center,  3700  South  Custer  Road, 
Moiu-oe,  Michigan  48161. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
imder  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
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Evaluation  and/ or  Environmental 
Assessment  as  indicated.  All  of  these 
Items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  docimient  rooms  for  the 
particular  facilities  involved. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  County,  Illinois 

Date  of  application  for  amendments: 
May  20, 1999,  as  supplemented  by 
letters  dated  September  8, 1999, 
September  16, 1999rand  September  20, 
1999. 

Brief  description  of  amendments:  The 
amendments  revised  Technical 
Specification  (TS)  Section  3.8.A, 
"Containment  Cooling  Service  Water 
System,"  (CCSW)  to  clarify  that  only 
one  pump  is  required  to  support 
operability  of  the  Control  Room 
Emergency  Ventilation  System  (CREVS). 

Date  of  issuance:  October  1, 1999. 

Effective  date:  Immediately,  to  be 
implemented  within  30  days. 

Amendment  Nos.:  ^7 A  and  170. 

Facility  Operating  License  Nos.  DPR- 
19  and  DPR-25:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  25, 1999  (64  FR  46426). 
The  September  8,  September  16,  and 
September  20, 1999,  submittals 
provided  additional  clarifying 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  1, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Morris  Area  Public  Library 
District,  604  Liberty  Street,  Morris, 
Illinois  60450. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  County,  Illinois 

Date  of  application  for  amendments: 
June  15, 1999. 

Brief  description  of  amendments:  The 
amendments  revised  Technical 
Specification  (TS)  4.7.D.6  by  replacing 
the  leakage  limit  of  11.5  standard  cubic 
feet  per  hour  (scfh)  for  each  main  steam 
isolation  valve  (MSFV)  with  a  limit  of  46 
scfh  on  the  total  combined  leakage  for 
the  MSIVs  of  all  four  main  steam  lines. 

Date  of  issuance:  October  1,  1999. 

Effective  date:  Immediately,  to  be 
implemented  witbin  30  days. 

Amendment  Nos. :  1 75  and  171. 


Facility  Operating  License  Nos.  DPR- 
19  and  DPR-25:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  14, 1999  (64  FR  38024). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  1, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Morris  Area  Public  Library 
District,  604  Liberty  Street,  Morris, 
Illinois  60450. 

Commonwealth  Edisoti  Company, 
Docket  Nos.  50-373  and  50-374,  LaSalle 
County  Station,  Units  1  and  2,  LaSalle 
County,  Illinois 

Date  of  application  for  amendments: 
May  19,  1999. 

Brief  description  of  amendments:  The 
amendments  relocated  Technical 
Specification  3/4.4.4,  "Chemistry,"  from 
the  TS  to  the  Updated  Final  Safety 
Analysis  Report  (UFSAR)  and  to  an 
Administrative  Technical  Requirement 
that  has  been  incorporated  into  the 
UFSAR  by  reference. 

Date  of  issuance:  October  1,  1999. 

Effective  date:  Immediately,  to  be 
implemented  within  30  days. 

Amendment  Nos.:  134  and  119. 

Facility  Operating  License  Nos.  NPF- 
1 1  and  NPF-18:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  14. 1999  (64  FR  38024). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  1,  1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  ]acohs  Memorial  Library,  815 
North  Orlando  Smith  Avenue,  Illinois 
Valley  Community  College,  Oglesby, 
Illinois  61348-9692. 

Duke  Energy  Corporation,  Docket  Nos. 
50-269.  50-270,  and  50-287.  Oconee 
Nuclear  Station,  Units  1, 2,  and  3, 
Oconee  County,  South  Carolina 

Date  of  application  of  amendments: 
May  11, 1999,  as  supplemented  by  letter 
dated  July  13. 1999. 

Brief  description  of  amendments:  The 
amendments  revised  the  Technical 
Specifications  by  incorporating  changes 
to  the  pressure-temperature  limits;  the 
heatup,  cooldown.  and  inservice  test 
limits  for  the  reactor  coolant  system  to 
a  maximum  of  33  Effective  Full  Power 
Years;  the  low  temperature  overpressure 
protection  system;  and  operational 
requirements  for  the  reactor  coolant 
pimips. 

Date  of  Issuance:  October  1, 1999. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 


within  90  days  from  the  date  of 
issuance. 

Amendment  Nos.:  Unit  1-307;  Unit 
2-307;  Unit  3-307. 

Facility  Operating  License  Nos.  DPR- 
38.  DPR-47.  and  DPR-55:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  16,  1999  (64  FR  32289). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  1, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad  Street,  Walhalla, 
South  Carolina. 

Energy  Northwest,  Docket  No.  50-397. 
WNP-2,  Benton  County,  Washington 

Date  of  application  for  amendment: 
April  7, 1999,  as  supplemented  by 
letters  dated  May  25,  June  21,  August  2, 
and  August  30,  1999. 

Brief  description  of  amendment:  The 
amendment  revises  the  minimum 
critical  power  ratio  safet}'  limits. 

Date  of  issuance:  September  27,  1999. 

Effective  date:  September  27, 1999. 

Amendment  No.:  158. 

Facility  Operating  License  No.  NPF- 
21 :  The  eunendment  revised  the 
Technical  Sptecifications. 

Date  of  initial  notice  in  Federal 
Register:  May  19,  1999  (64  FR  27329). 

The  May  25,  June  21,  August  2  and 
August  30, 1999,  supplemental  letters 
provided  additional  clarifying 
information  that  did  not  expand  the 
scope  of  the  application  as  originally 
noticed  and  did  not  change  the  staff's 
original  proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  27, 
1999. 

No  significant  hazards  consideration 
conmients  received:  No. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  955 
Northgate  Street,  Richland.  Washington 
99352. 

Energy  Northwest.  Docket  No.  50-397, 
WNP-2,  Benton  County,  Washington 

Date  of  application  for  amendment: 
April  20, 1999.  as  supplemented  by 
letter  dated  September  9,  1999. 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  3.4.11,  "RCS  Pressure  and 
Temperature  (PT)  Limits,"  for  32 
effective  full  power  years  (EFPY)  using 
the  latest  vessel  beltline  material  and 
fluence  data. 

Date  of  issuance:  October  6,  1999. 

Effective  date:  October  6, 1999. 
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Amendment  No.:  159. 

Facility  Operating  License  No.  NPF- 
21 :  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  19,  1999  (64  FR  27330). 

The  September  9, 1999,  supplemental 
letter  provided  additional  clarifying 
information,  did  not  significantly 
expand  the  scope  of  the  application  as 
originally  noticed  and  did  not  change 
the  staff's  original  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  6, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  955 
Northgate  Street,  Richland,  Washington 
99352. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
313,  Arkansas  Nuclear  One.  Unit  No.  1, 
Pope  County.  Arkansas 

Date  of  amendment  request:  May  14, 
1999,  as  supplemented  by  letters  dated 
Jime  17,  and  September  7, 15, 17,  and 
24, 1999. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specification  requirements  affecting  the 
surveillance  criteria  for  that  portion  of 
the  once-through  steam  generator  tubes 
regarded  as  a  primary-to-secondary 
pressure  boundary  located  within  the 
upper  tubesheet  and  impacted  by  a 
specific  degradation  mechanism, 
namely,  outside  diameter  intergranular 
attack. 

Date  of  issuance:  October  4, 1999. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
prior  to  startup  from  the  Unit  1  Cycle  15 
refueling  outage. 

Amendment  No.:  202. 

Facility  Operating  License  No.  DPR- 
51 :  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  2, 1999  (64  FR  29709). 

The  Jime  17,  and  September  7, 15, 17, 
and  24, 1999,  letters  provided  clarifying 
and  additional  information  that  did  not 
change  the  scope  of  the  May  14, 1999, 
application  and  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  4, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801. 


Entergy  Operations,  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station. 
Unit  3,  St.  Charles  Parish.  Louisiana 

Date  of  amendment  request:  July  2, 
1998,  as  supplemented  by  letters  dated 
July  7  and  August  24, 1999. 

Brief  description  of  amendment:  The 
amendment  changes  the  ACTION 
requirements  for  Technical 
Specification  (TS)  3/4.3.2  for  the 
Emergency  Feedwater  Actuation  Signal 
(EFAS).  This  change  revises  the  allowed 
outage  time  for  a  channel  of  EFAS  to  be 
in  the  tripped  condition  bom  "prior  to 
entry  into  the  applicable  MODE(S) 
following  tile  next  COLD  SHUTDOWN" 
to  the  more  restrictive  time  limit  of  48 
hours  and  adds  a  shutdown 
requirement.  Additionally,  the  TS  3.0.4 
exemption  is  removed  from  the  ACTION 
statement  for  the  tripped  condition. 
Changes  to  TS  Bases  Section  3/4.3.2  are 
also  included  to  support  the  changes. 

Date  of  issuance:  October  6, 1999. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  from  the  date  of 
issuance. 

Amendment  No.:  154. 

Facility  Operating  License  No.  NPF- 
38:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  16, 1998  (63  FR 
69339).  The  July  7  and  August  24, 1999, 
letters  provided  additional  information 
that  did  not  change  the  scope  of  the  July 
2, 1998,  application  and  the  initial 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  6, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  Louisiana  70122. 

Florida  Power  and  Light  Company,  et 
al.  Docket  No.  50-389,  St.  Lucie  Plant. 
Unit  No.  2,  St.  Lucie  County,  Florida 

Date  of  application  for  amendment: 
February  23, 1999. 

Brief  description  of  dmendment:  This 
amendment  removes  redundant  boron 
concentration  monitoring  requirements 
specified  for  Modes  3  through  6 
contained  in  TS  3/4.1.2.9,  "Reactivity 
Control  Systems-Boron  Dilution." 

Date  of  Issuance:  October  4, 1999. 

Effective  Date:  October  4, 1999. 

Amendment  No.  .104. 

Facility  Operating  License  No.  NPF- 
16:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  25, 1999  (64  FR  46440). 


The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  4, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Jimior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  34954-9003. 

Florida  Power  Corporation,  et  al.. 
Docket  No.  50-302,  Crystal  River 
Nuclear  Generating  Plant,  Unit  3,  Citrus 
County,  Florida 

Date  of  application  for  amendment: 
May  5, 1999,  as  supplemented  May  21, 
May  28,  August  20,  and  September  2, 
1999. 

Brief  description  of  amendment: 
Changes-the  Crystal  River  Unit  3 
Technical  Specifications  to  allow  an 
alternate  repair  criteria  (ARC)  for  axial  . 
tube  end  crack-like  indications  in  the 
upper  and  lower  tubesheets  of  the  Once- 
Through  Steam  Generators  (OTSGs). 
The  ARC  will  allow  leaving  OTSG  tubes 
with  axially  oriented  tube  end  cracks 
located  within  the  clad  region  of  the 
tube-to-tubesheet  roll  joint  in  service. 

Date  of  issuance:  October  1, 1999. 

Effective  date:  October  1, 1999. 

Amendment  No.:  188. 

Facility  Operating  License  No.  DPR- 
72:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  2, 1999  (64  FR  29710).  The 
May  21,  May  28,  August  20,  and 
September  2, 1999,  supplements  did  not 
affect  the  original  no  significant  hazards 
consideration  determination,  or  expand 
the  scope  of  the  amendment  request  as 
originally  noticed. 

'The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  1, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Coastal  Region  Library,  8619 
W.  Crystal  Street,  Costal  River,  Florida 
34428. 

Florida  Power  Corporation,  et  al.. 
Docket  No.  50-302.  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant,  Citrus 
County.  Florida 

Date  of  application  for  amendment: 
December  29, 1998,  as  supplemented 
June  18, 1999. 

Brief  description  of  amendment: 
Transfer  of  the  license  for  Crystal  River 
Unit  3,  to  the  extent  it  is  held  by  the 
City  of  Tallahassee,  to  Florida  Power 
Corporation. 

Date  of  issuance:  October  1, 1999. 

Effective  date:  October  1, 1999. 

Amendment  No.:  189. 

Facility  Operating  License  No.  DPR- 
31 :  Amendment  revised  the  License. 
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Date  of  initial  notice  in  Federal 
Register:  February  26,  1999  (64  FR  9544). 
The  supplemental  letter  dated  June  18, 
1999,  did  not  change  the  original 
proposed  no  significant  hazards 
consideration  determination,  or  expand 
the  scope  of  the  amendment  request  as 
originally  noticed. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  8, 
1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Coastal  Region  Library,  8619 
W.  Crystal  River,  Florida  34428. 

North  Atlantic  Energy  Service 
Corporation,  et  al.,  Docket  No.  50-443, 
Seabrook  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request: 
December  16,  1998. 

Brief  description  of  amendment:  The 
amendment  relocates  Technical 
Specification  (TS)  3/4.7.10  "Area 
Temperature  Monitoring,"  and  the 
associated  TS  Table  3.7-3,  to  the 
Technical  Requirements  Manual,  which 
is  referenced  in  the  Seabrook  Station 
Updated  Final  Safety  Analysis  Report 
and  is  the  implementing  manual  for  the 
TS  improvement  program  referenced  in 
Section  6.7  of  the  TSs. 

Date  of  issuance:  October  1, 1999. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  90  days. 

Amendment  No.:  63. 

Facility  Operating  License  No.  NPF- 
86:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  10, 1999  (64  FR  6700). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  1, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Exeter  Public  Library, 
Founders  Park,  Exeter,  NH  03833. 

North  Atlantic  Energy  Service 
Corporation,  et  al..  Docket  No.  50-443, 
Seabrook  Station.  Unit  No.  1, 
Rockingham  County.  New  Hampshire 

Date  of  amendment  request:  March 
27, 1998,  as  supplemented  by  letter 
dated  June  17, 1998. 

Brief  description  of  amendment:  To 
revise  Technical  Specification  (TS) 

3.7.6.1,  Control  Room  Emergency 
Makeup  Air  and  Filtration,  and  TS 

3.7.6.2,  Control  Room  Air  Conditioning, 
to  delete  the  restriction  to  suspend  all 
operations  involving  positive  reactivity 
changes  during  the  plant  conditions 
specified. 


Date  of  issuance:  October  5,  1999. 

Effective  date:  As  of  its  date  of 
issuance,  and  shall  be  iiUplemented 
within  60  days. 

Amendment  No.:  64. 

Facility  Operating  License  No.  NPF- 
86:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  22, 1998  (63  FR  19973). 
The  Jime  17, 1998,  supplement 
provided  clarifying  ii^ormation  and  did 
not  change  the  staffs  proposed  no 
significant  hazards  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  5, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Exeter  Public  Library, 
Foimders  Park,  Exeter,  NH  03833. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request:  March 
31, 1999. 

Brief  description  of  amendment:  The 
amendment  revised  Sections  2.10.4,  3.1, 
and  Table  3-3  of  the  technical 
specifications  to  increase  the  minimum 
required  reactor  coolant  system  (RCS) 
flow  rate  and  change  surveillance 
requirements  for  RCS  flow  rate. 

Date  of  issuance:  October  6, 1999. 

Effective  date:  October  6, 1999,  to  be 
implemented  within  30  days  from  the 
date  of  issuance. 

Amendment  No.:  193. 

Facility  Operating  License  No.  DPR- 
40.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  19, 1999  (64  FR  27322). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  6, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street,  Omaha,  Nebraska 
68102. 

PECO  Energy  Company,  Public  Service 
Electric  and  Gas  Company  Delmarva 
Power  and  Light  Company,  and  Atlantic 
City  Electric  Company,  Docket  Nos.  50- 
277  and  50-278,  Peach  Bottom  Atomic 
Power  Station,  Unit  Nos.  2  and  3.  York 
County,  Permsylvania 

Date  of  application  for  amendments: 
March  29, 1999,  as  supplemented  July 
21, 1999. 

Brief  description  of  amendments:  The 
amendments  delete  the  surveillance 
requirement  (SR)  associated  only  with 
the  refuel  platform  fuel  grapple  fully 


retracted  position  interlock  input, 
wrhich  is  currently  required  by  the 
Peach  Bottom  Atomic  Power  Station, 
Units  2  and  3,  Technical  Specification 
SR  3.9.1.1. 

Date  of  issuance:  September  24. 1999. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendments  Nos.:  229  and  232. 

Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  11, 1999  (64  FR  43774). 
The  July  21,  1999,  letter  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  24, 
1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(Regional  Depository)  Education 
Building.  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  PA  17105. 

PECO  Energy  Company,  Public  Service 
Electric  and  Gas  Company,  Delmarva 
Power  and  Light  Company,  and  Atlantic 
City  Electric  Company,  Docket  No.  50- 
278,  Peach  Bottom  Atomic  Power 
Station,  Unit  No.  3,  York  County. 
Pennsylvania 

Date  of  application  for  amendment: 
Jidy  12, 1999,  and  supplemented  August 
30, 1999. 

Brief  description  of  amendment:  The 
amendment  changed  the  minimum 
critical  power  ratio  safety  limit  and  the 
approved  methodologies  referenced  in 
the  core  operating  limits  report. 

Date  of  issuance:  October  5, 1999. 

Effective  date:  As  of  date  of  issuance 
and  shall  be  implemented  prior  to  the 
start  of  Peach  Bottom  Atomic  Power 
Station  Unit  No.  3,  Cycle  13  operation. 

Amendment  No.:  233. 

Facility  Operating  License  No.  DPR- 
56:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  11,  1999  (64  FR  43777). 
The  August  30. 1999,  letter  provided 
additional  information  but  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination  or  expand  the 
amendment  beyond  the  scope  of  the 
initial  notice. 
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The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  5, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(Regional  Depository)  Education 
Bmlding,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  PA  17105. 

Southern  California  Edison  Company,  et 
al.  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station, 
Units  2  and  3,  San  Diego  County, 
California 

Date  of  application  for  amendments: 
September  10. 1998  (PCN-496),  as 
supplemented  July  19, 1999. 

Brief  description  of  amendments:  The 
amendments  delete  Technical 
Specification  3.6.7  relating  to  hydrogen 
recombiners. 

Date  of  issuance:  October  7, 1999. 

Effective  date:  October  7, 1999,  to  be 
implemented  within  30  days  of 
issuance. 

Amendment  Nos.:  Unit  2 — 159;  Unit 
3—150. 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  11,1999  (64  FR  43778). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  7, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Main  Library,  University  of 
California,  P.O.  Box  19557,  Irvine, 
California  92713. 

Southern  Nuclear  Operating  Company, 
Inc.,  Docket  Nos.  50-348  and  50-364, 
Joseph  M.  Farley  Nuclear  Plant,  Units  1 
and  2,  Houston  County,  Alabama 

Date  of  amendments  request: 
November  6, 1998. 

Brief  Description  of  amendments:  The 
amendments  revise  the  TS  nuclear 
instrumentation  system  (NIS) 
surveillance  requirements.  The  revised 
TS  changes  require  Southern  Nuclear 
Company  to  adjust  the  NIS  power  range 
channels  only  when  calorimetric- 
calculated  power  is  greater  than  the 
power  range  indicated  power  by  more 
than  +2  percent  rated  thermal  power. 
The  proposed  TS  changes  are  for  both 
the  current  TS  and  the  improved  TS. 

Date  of  issuance:  October  1, 1999. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  firom  the  date  of 
issuance. 


Amendment  Nos.:  144  and  135 

Facility  Operating  License  Nos.  NPF- 
2  and  NPF-8:  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  27, 1999  (64  FR  4160). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  1, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library,  212  W.  Burdeshaw  Street,  Post 
Office  Box  1369,  Dothan,  Alabama. 

Southern  Nuclear  Operating  Company, 
Inc.,  et  al.,  Docket  Nos.  50-424  and  50- 
425,  Vogtle  Electric  Generating  Plant, 
Units  1  and  2,  Burke  County,  Georgia 

Date  of  application  for  amendments: 
April  13, 1999,  as  supplemented  by 
letter  dated  August  26, 1999. 

Brief  description  of  amendments:  The 
amendments  revise  'Technical 
Specifications  (TS)  to  update  Limiting 
Condition  for  Operation  (LCO)  3.0.4  and 
Surveillance  Requirements  (SR)  3.0.4  in 
the  existing  TS  to  be  consistent  with  the 
versions  of  the  LCO  3.0.4  and  SR  3.0.4 
as  they  appear  in  Revision  1  to  NUREG- 
1431.  The  proposed  change  also  adds 
the  words  "or  that  are  part  of  a 
shutdown  of  the  imit,"  to  LCO  3.0.4  to 
allow  reactor  shutdowns  that  are  not 
necessarily  required  by  other  TS 
Required  Actions. 

Date  of  issuance:  September  30, 1999. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  bom  the  date  of 
issuance. 

Amendment  Nos.:  Unit  1 — 108;  Unit 
2—86. 

Facility  Operating  License  Nos.  NPF- 
68  and  NPF-Sl :  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  11, 1999  (64  FR  43779). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  September  30, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Burke  County  Library,  412 
Fourth  Street,  Waynesboro,  Georgia. 

Southern  Nuclear  Operating  Company, 
Inc.,  Georgia  Power  Company, 
Oglethorpe  Power  Corporation, 
Municipal  Electric  Authority  of  Georgia, 
City  ofDalton,  Georgia,  Docket  Nos.  50- 
321  and  50-366.  Edwin  L  Hatch  Nuclear 
Plant,  Units  1  and  2,  Appling  County, 
Georgia 

Date  of  application  for  amendments: 
July  29, 1999. 

Brief  description  of  amendments:  The 
amendments  revise  "TS  Section  3.1.7, 


"Standby  Liquid  Control  (SLC)  System." 
The  revision  replaces  "greater  than  the 
Region  B  limits,"  which  could  be 
misleading,  with  "within  the  Region  B 
limits." 

Date  of  issuance:  September  24, 1999. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  Unit  1 — 217;  Unit 
2-^158. 

Facility  Operating  License  Nos.  DPR- 
57  and  NPF-5:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  25, 1999  (64  FR  46449). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  September  24, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Ehcument  Room 
location:  Appling  County  Public 
Library,  301  City  Hall  Drive,  Baxley, 
Georgia. 

Temiessee  Valley  Authority,  Docket  No. 
50-296,  Browns  Ferry  Nuclear  Plant. 
Unit  3,  Limestone  County,  Alabama 

Date  of  application  for  amendment: 
July  28, 1999  (TS-398). 

Brief  description  of  amendment:  The 
amendment  revises  die  Technical 
Specifications  (TS)  to  implement 
operability  and  surveillance 
requirements  for  the  previously- 
installed  Oscillation  Power  Range 
Monitor  trip  function. 

Date  of  issuance:  September  27, 1999. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  at  the  end 
of  the  Cycle  9  outage. 

Amendment  No.:  221. 

Facility  Operating  License  No.  DPR- 
68:  Amendment  revises  the  TS. 

Date  of  initial  notice  in  Federal 
Register:  August  25,  1999  (64  FR  46450). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  27, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street,  Athens,  Alabama  35611. 

Teimessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Teimessee 

Date  of  application  for  amendments: 
February  26. 1999  (TS  98-08). 

Brief  description  of  amendments:  The 
amendments  relocate  Sequoyah  Nuclear 


Federal  Register /Vol.  64,  No.  202  /  Wednesday,  October  20,  1999 /Notices 


56543 


Plant  Technical  Specification  (TS)  3.7.6, 
"Flood  Protection  Plan,"  and  its 
associated  bases  from  the  TS  to  the 
Technical  Requirements  Manual.  Future 
changes  to  the  Flood  Protection  Plan 
will  be  processed  in  accordance  with  10 
CFR  50.59. 

Date  of  issuance;  October  6, 1999. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  no  later 
than  45  days  after  issuance. 

Amendment  Nos.:  247  and  238. 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79:  Amendments  revise  the 
TS. 

Date  of  initial  notice  in  Federal 
Register:  March  24, 1999  (64  FR  14286) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  6, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  Station, 
Vernon,  Vermont 

Date  of  application  fdr  amendment: 
July  20, 1999,  as  supplemented  August 
13, 1999.  < 

Brief  description  of  amendment:  The 
amendment  modifies  the  operability 
requirements  for  the  high  pressure 
cooling  systems — High  Pressure  Coolant 
Injection  (HPCI),  Reactor  Core  Isolation 
Cooling  (RCIC),  and  Automatic 
Depressurization  System  (ADS) — and 
the  safety  and  relief  valves,  and  adds  a 
time  limitation  for  conducting 
opefrability  testing  of  HPCI  and  RCIC. 

Date  of  Issuance:  October  1, 1999. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  30  days. 

Amendment  No.:  177 

Facility  Operating  License  No.  DPR- 
28:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
RegisUr:  August  31,  1999  (64  FR  47537) 

The  Commission's  related  evaluation 
of  this  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  1, 1999. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library,  224 
Main  Street,  Brattleboro,  VT  05301. 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear 

Power  Station,  Vernon,  Vermont 
Date  of  application  for  amendment: 
Jime29, 1999  Brief  description  of 
amendment:  The  amendment  revises  the 
leak  rate  requirements  for  the  main 


steam  line  isolation  valves.  Specifically, 
a  total  allowable  leakage  rate  for  the 
siun  of  the  foiir  main  steam  lines  is 
established  that  is  equal  to  four  times 
the  current  allowable  individual  main 
steam  line  isolation  valve  leakage  rate. 
The  allowable  individual  main  steam 
line  isolation  valve  leakage  rate  is 
revised  to  be  one  half  of  the  allowable 
total  leakage  rate. 

Date  of  issuance:  October  1, 1999. 

Effective  date:  10/01/99,  and  shall  be 
implemented  within  30  days. 

Amendment  No.:  178 

Facility  Operating  License  No.  DPR- 
28:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
RegisUr:  Julj;  28,  1999  (64  FR  40909). 

The  Commission's  related  evaluation 
of  this  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  1, 1999. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library,  224 
Main  Street,  Brattleboro,  VT  05301. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  October,  1999. 
John  A.  Zwolinski, 
Director,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  99-27210  Filed  10-19-99;  8:45  am) 

BIUMGCOOE  7S9O-01-P 


POSTAL  SERVICE 

Notice  of  Meeting 

AGENCY:  Postal  Service. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Postal  Service  will  hold 
further  meetings  of  a  Consensus 
Committee  to  develop  recommendations 
for  revision  of  USPS  STD  7A,  which 
governs  the  design  of  curbside 
mailboxes.  The  committee  will  develop 
and  adopt  its  recommendations  throu^ 
a  consensus  process.  The  committee 
will  consist  of  persons  who  represent 
the  interests  affected  by  the  proposed 
rule,  including  mailbox  manufactiirers, 
mailbox  accessory  manufacturers,  and 
postal  customers. 

MEETING  DATES:  The  second  and  third 
committee  meetings  are  tentatively 
scheduled  for  November  3-4, 1999  and 
December  14-15, 1999. 
MEETING  PLACE:  U.S.  Postal  Service 
Headquarters,  475  L'Enfant  Plaza,  SW, 
Washington,  DC  20260. 
FOR  FURTHER  INFORMATION  CONTACT: 
Annamarie  Gildea,  (202)  268-3558. 
SUPPLEMENTARY  INFORMATION:  Mail 
comments  and  all  other 
communications  regarding  the 


committee  to  Annamarie  Gildea,  U.S. 
Postal  Service  Headquarters,  475 
L'Enfant  Plaza,  SW,  Room  7142, 
Washington,  DC  20260.  Committee 
documents  will  be  available  for  public 
inspection  and  copying  between  9  a.m. 
and  4  p.m.  weekdays  at  the  address 
above.  Entry  into  U.S.  Postal  Service 
Headquarters  is  controlled.  Persons 
wishing  to  attend  the  November  3-4 
meeting  must  send  a  fax  to  Annamarie 
Gildea  at  (202)  268-5293  no  later  than 
October  29, 1999  with  the  person's 
name  and  organizational  affiliation,  if 
any.  Persons  wishing  to  attend  the 
December  14-15  meeting  must  fax  the 
same  information  to  the  same  name  and 
number  no  later  than  December  10, 
1999.  For  additional  information 
regarding  the  USPS  STD  7A  Consensus 
Committee,  see  Federal  Register  Vol  64, 
No.  158,  p.  44681  (August  17, 1999). 
Neva  R.  Watson, 

Alternate  Certifying  Officer,  Legislative. 
[FR  Doc.  99-27344  Filed  10-19-99;  8:45  am] 

BKUNQ  0006  7710-12-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReiMM  No.  34-42002;  File  No.  SR-OPRA- 
99-1] 

Options  Price  Reporting  Authority; 
Notice  of  Rling  of  AnMndment  to 
OPRA  Plan  Adopting  ■  Participation 
Fae  Payable  by  Each  New  Party  to  tha 
Plan 

October  13. 1999. 

Pursuant  to  Rule  llAa3-2  under  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"),^  notice  is  hereby 
given  that  on  August  16, 1999,  the 
Options  Price  Reporting  Authority 
("OPRA")  2  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  an  amendment  to  the 
Plan  for  Reporting  of  Consolidated 
Options  Last  Sale  Reports  and 
Quotation  Information  ("Plan").  The 
amendment  adds  provisions  applicable 
to  a  participation  fee  payable  by  each 


»17CFR240.11Aa3-2. 

^OPRA  is  a  National  Market  System  Plan 
approved  by  the  Conunission  pursuant  to  Section 
11 A  of  the  Exchange  Act  and  Rule  llAa3-2 
thereunder.  See  Securities  Exchange  Act  Release 
No.  17638  (.Mar.  18,  1981). 

The  Plan  provides  for  the  collection  and 
dissemination  of  last  sale  and  quotation  information 
on  options  that  are  traded  on  the  member 
exchanges.  The  five  exchanges  which  agreed  to  the 
OPRA  Plan  are  the  American  Stock  Exchange 
("AMEX");  the  Chicago  Board  Options  Exchange 
("CBOE");  the  New  York  Stock  Exchange  ("NYSE"); 
the  Pacific  Exchange  ("PCX"]:  and  the  Philadelphia 
Stock  Exchange  ( "Phlx"). 
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new  party  to  the  Plan  and  codifies 
procedures  applicable  to  the  admission 
of  new  parties  to  the  Plan.  The 
Commission  is  pubhshing  this  notice  to 
solicit  comments  from  interested 
persons  on  the  proposed  Plan 
amendment. 

I.  Description  and  Purpose  of  the 
Amendment 

Currently,  the  OPRA  Plan  provides 
that  any  national  securities  exchange  or 
registered  securities  association  whose 
rules  governing  the  trading  of 
standardized  options  have  been 
approved  by  the  Commission  may 
become  a  party  to  the  Plan,  provided  it 
agrees  to  conform  to  the  terms  and 
conditions  of  the  Plan.  However,  the 
Plan  is  silent  concerning  procedural 
aspects  of  the  application  process,  and 
it  is  likewise  silent  concerning  what,  if 
any,  participation  fee  must  be  paid  by 
an  exchange  at  the  time  it  becomes  a 
party  to  the  Plan.  The  purpose  of  the 
amendment  is  to  incorporate  in  the  Plan 
certain  application  forms  and 
procedures  used  to  apply  to  become  a 
party  to  the  Plan  and  to  obtain  interim 
access  to  the  OPRA  system  and  to  the 
OPRA  Processor  for  planning  and 
testing  purposes  even  before  an 
applicant  becomes  a  party  to  the  Plan, 
llie  amendment  also  proposes  to  add  to 
the  OPRA  Plan  provisions  for  a  one-time 
participation  fee' payable  by  each  new 
party  to  the  Plan. 

OPRA  believes  it  is  appropriate  to 
require  new  parties  to  the  Plan  to  pay 
a  one  time  participation  fee,  in  ~ 
recognition  of  the  significant  value  to  a 
new  party  of  participation  in  OPRA. 
Absent  such  a  participation  fee,  this 
value  would  in  effect  be  contributed  to 
the  new  party  by  the  existing  parties  to 
the  Plan,  who  have  been  responsible  for 
the  development  of  OPRA's  systems  and 
infrastructure.  In  fact,  the  OPRA  Plan  at 
one  time  did  include  provisions  that 
required  all  new  parties  to  pay  a  one- 
time participation  fee  based  on  a  share 
of  OPRA's  unamortized  "start-up"  cost 
at  the  time  of  admission.  However, 
during  most  of  OPRA's  history, 
imamortized  start-up  or  developmental 
costs  have  been  at  or  close  to  zero, 
because  these  costs  are  generally 
expensed  as  they  are  incurred,  and 
those  costs  that  were  capitalized  were 
amortized  over  a  five  year  period.  Thus 
a  participation  fee  based  on 
imamortized  start-up  costs  most  of  the 
time  was  imrealistically  low  or  even 
zero.  Accordingly  this  provision  was 
eliminated  from  the  Plan  in  1995,  when 
a  number  of  other  changes  were  made 
to  financial  provisions  of  the  Plan.  At 
that  time,  OPRA  anticipated  formulating 
a  more  appropriate  way  to  determine 


what  should  be  the  participation  fee  for 
new  parties  and  amending  the  Plan  at  a 
later  date  to  reflect  such  a  fee.  In  the 
absence  of  any  applications  from  new 
participants  until  recently,  OPRA  has 
not  focused  on  this  issue  until  now. 

In  response  to  the  application  recently 
received  from  the  International 
Securities  Exchange  ("ISE")  and  in 
anticipation  of  the  receipt  of  additional 
applications  from  other  new  exchanges, 
OPRA  has  now  considered  the  question 
that  was  left  open  when  the  original  ~ 
participation  fee  provisions  were 
removed  from  the  Plan.  Because  there 
are  so  many  factors  that  may  be  relevant 
to  a  determination  of  the  amount  to  be 
paid  by  an  exchange  seeking  to  be  a 
party  to  the  Plan,  OPRA  has  concluded 
that  instead  of  requiring  the  same  fixed 
amount  to  be  paid  by  every  applicant 
regardless  of  the  nature  of  its  proposed 
options  market,  the  Plan  should  provide 
flexibility  by  setting  forth  a  general 
statement  of  the  factors  that  may  be 
taken  into  accoimt  in  determining  the 
amoimt  of  the  fee.  The  actual  amoimt  of 
the  fee  in  each  separate  instance  would 
then  be  determined  by  the  parties  in 
discussion  with  the  applicant  under  the 
general  oversight  of  the  Commission. 
This  same  approach  is  reflected  in  the 
Plans  of  other  registered  seciirities 
information  processors,  such  as  the 
Consolidated  Tape  Association  ("CTA") 
and  the  consolidated  Quotation  system 
("CQ").  and  it  provides  the  flexibility 
needed  to  aUow  all  of  the  interested 
parties  to  reach  agreement  on  the 
amoimt  of  the  participation  fee  within 
an  appropriately  structiu'ed  process.^ 

Therefore,  OPRA  proposes  to  amend 
the  OPRA  Plan  to  provide  that  each  new 
party  to  the  Plan  will  pay  to  the  other 
parties  a  participation  fee  "that 
attributes  an  appropriate  value  to  the 
assets,  both  tangible  and  intangible,  that 
OPRA  has  created  and  will  make 
available  to  the  new  party."  The  Plan 
will  then  list  the  factors  that  may  be 
considered  in  arriving  at  this  value,  as 
follows:  an  independent  valuation 
assigned  to  the  grant  of  access;  previous 
valuations  approved  by  the  parties;  an 
assessment  of  costs  already  contributed 
by  the  existing  parties  to  the  creation 
and  continuation  of  OPRA  facilities;  the 
new  party's  reasonably  anticipated 
demands  on  the  OPRA  system  capacity; 
an  assessment  of  costs  reasonably 
expected  to  be  incurred  by  the  OPRA 
Processor  in  modifying  the  OPRA 
system  and  network  to  accommodate 
the  new  party;  and  such  other  historical 


^  See  Section  111(c)  of  the  Second  Restatement  of 
the  CTA  Plan  as  restated  December  199S,  and 
Section  III(c)  of  the  Restatement  of  the  CX}  Plan  as 
restated  December  1995. 


and  entry-cost  factors  as  reasonably  may 
be  included  in  an  assessment  of  the 
value  of  participation.  The  language 
proposed  to  be  included  in  the  OPRA 
Plan  in  this  respect  is  virtually  identical 
to  language  currently  included  in  the 
CTA  and  CQ  Plans,  as  referenced  above. 

Once  the  Plan  is  amended  as 
proposed  herein,  OPRA  anticipates 
discussing  directly  with  each  applicant 
how  the  enumerated  factors  should 
apply  to  a  determination  of  the  amount 
of  the  participation  fee  to  be  paid  by 
that  applicant,  in  an  effort  to  reach 
agreement  as  to  the  amount  of  the  fee. 
If  an  applicant  does  not  agree  with  the 
amount  of  the  participation  fee 
proposed  to  be  charged  by  OPRA,  OPRA 
will  provide  notice  to  the  Commission 
of  the  failure  to  agree,  and 
acknowledges  that  the  subject  of  the 
amount  of  the  participation  fee  would 
be  subject  to  review  by  the  Commission, 
pursuant  to  Section  llA(b)(5)  of  the 
Exchange  Act.* 

The  proposed  Plan  amendments  also 
clarify  what  has  been  OPRA's  past 
practice  by  providing  that  a  person 
proposing  to  operate  an  options  market 
may  apply  to  become  a  party  even 
before  the  entity  is  registered  as  a 
national  securities  exchange  or 
registered  securities  association  or 
before  the  options  rules  of  an  existing 
exchange  or  association  are  approved  by 
the  Commission.  Such  an  applicant  may 
also  apply  for  limited  access  to  OPRA 
for  planning  and  testing  purposes  by 
submitting  a  separate  application  for 
such  access  and  by  making  a  refundable 
deposit  in  the  amount  of  $100,000,  to  be 
applied  to  payment  of  the  agree-upon 
participation  fee  when  the  applicant 
becomes  a  party  or,  if  the  application  is 
withdrawn,  or  if  for  any  other  reason  the 
applicant  does  not  become  a  party,  to  be 
refunded  to  the  applicant  after 
reimbursing  OPRA  for  any  costs 
incurred  by  it  or  its  processor  in 
processing  the  application  and  testing 
with  the  applicant.  The  text  of  the 
proposed  Plan  amendment  and  the 
application  forms  proposed  to  be  used 
for  these  purposes  are  available  at  the 
principal  offices  of  OPRA  and  at  the 
Commission. 

n.  Implementation  of  the  Plan 
Amendment 

OPRA  intends  to  make  the  proposed 
amendments  to  the  OPRA  Plan  reflected 
in  this  filing  (i.e.,  the  participation  fee 
and  the  application  forms)  effective 
concurrently,  immediately  upon  the 
approval  of  the  amendment  by  the 
Commission,  pursuant  to  Rule  llAa3-2 
under  the  Exchange  Act.  As  soon  as  the 


'17CFR240.11A(b)(5). 
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amendments  are  effective,  OPRA 
intends  to  commence  discussions  with 
ISE  concerning  the  amount  of  the 
participation  fee. 

in.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  Plan 
amendment  is  consistent  wiXh  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  and  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  the  filing  also  will  be  available 
at  the  principal  offices  of  OPRA.  All 
submissions  should  refer  to  file  number 
SR-OPRA-99-1  and  should  be 
submitted  by  November  10, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authoHty.5 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  99-27368  Filed  10-19-99;  8:45  am] 

BHJJNQ  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RIe  No.  500-1] 

Las  Vegas  Entertainment  Network  Inc; 
Order  of  Suspension  of  Trading 

October  15,  1999. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  current,  adequate  and  accurate 
information  concerning  the  securities  of 
Las  Vegas  Entertainment  Network,  Inc., 
a  Delaware  corporation.  Questions  have 
been  raised  about  the  adequacy  and 
accuracy  of  publicly  disseminated 
information  concerning,  among  other 
things,  an  agreement  to  receive  $190 
million  in  cash  from  two  investors. 

The  Commission  is  of  the  opinion  that 
the  public  interest  and  the  protection  of 
investors  require  a  suspension  of  trading 
in  the  securities  of  the  above-listed 
company. 


Therefore,  it  is  ordered,  pursuant  to 
Section  12{k)  of  the  Securities  Exchange 
Act  of  1934,  that  frading  in  the  above 
listed'company  is  suspended  for  the 
period  form  9:30  a.m.  EDT,  October  18, 
1999,  through  11:59  p.m.  EDT,  on 
October  29, 1999. 

By  the  Commission: 
Jonathan  G.  Katz, 

Secretary. 

(PR  Doc.  99-27469  Filed  1&-18-99;  12:11 
pm] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41999;  File  No.  SR-Amex- 
98-33] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  a  Proposed  Rule  Change  by 
American  Stock  Exchange  LLC 
Regarding  a  Pilot  Program  Relating  to 
Rule  462  (Minimum  Margins) 
Applicable  to  Portfolio  Depositary 
Receipts  and  Index  Fund  Shares 

October  13, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act),' 
notice  is  hereby  given  that  on 
September  18, 1998,  the  American  Stock 
Exchange  LLC  ("Amex"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  Amex.  Amex 
amended  the  proposal  twice  on  March 
4, 1999.2  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  amending  that 
portion  of  Exchange  Rule  462 
addressing  the  required  margin  for 
certain  short  index  options  positions 
covered  by  positions  in  Portfolio 
Depository  Receipts  ("PDRs")  or  Index 
Fund  Shares.3  The  Exchange  requests 


5 17  CFK  20O.3O-3(a)(29). 


•  15  U.S.C.  78s(b)(l). 

^  The  Commission  received  two  amendments 
from  the  Exchange  dated  March  4, 1999.  See  Notice 
of  Filing  of  Amendment  No.  1  to  a  Proposed  Rule 
Change  by  American  Stock  Exchange  IXC  Relating 
to  Rule  462  (Minimum  Margins)  Applicable  to 
Portfolio  Depository  Receipts  and  Index  Fund 
shares  ("Amendment  No.  1")  and  letter  from 
Michael  Cavalier.  Associate  General  Counsel,  Legal 
&  Regulatory  Policy.  Exchange  to  Michael  A. 
Walinskas.  Deputy  Associate  Director,  Division  of 
Market  Regulation  ("Division"),  Commission 
("Amendment  No.  2"). 

^-PDRs  are  shares  in  a  unit  investment  tniSt 
created  under  state  or  other  local  law,  whose  assets 


that  the  proposed  rule  change  be 
approved  on  an  accelerated  basis  and 
that  it  be  implemented  as  a  one-year 
pilot  program.  The  text  of  the  proposed 
rule  change  is  as  follows,  with  [brackets] 
indicating  words  to  be  deleted  and 
italics  indicating  words  to  be  added: 

Minimum  Margins 


Rule  462(d)(2)(H)(iv) 

No  margin  need  be  required  in  respect 
of  a  call  index  option  contract  carried 
in  a  short  position  where  there  is  carried 
for  the  same  account  a  long  position  in 
Portfolio  Depositary  Receipts  or  Index 
Fund  Shares  as  specified  in 
Commentary  .10  to  this  Rule,  having  a 
market  value  at  least  equal  to  the 
aggregate  current  index  value  of  the 
stocks  underlying  the  index  options 
contracts  to  be  covered. 

No  margin  need  be  required  in  respect 
of  a  put  index  option  contract  carried  in 
a  short  position  where  there  is  carried 
for  the  same  account  a  short  position  in 
Portfolio  Depositary  Receipts  or  Index 
Fund  Shares  as  specified  in 
Commentary  .10  to  this  Rule,  having  a 
market  value  at  least  equal  to  the 
aggregate  current  index  value  of  the 
stocks  underlying  the  index  options 
contracts  to  be  covered. 

The  term  "aggregate  current  index 
value"  shall  have  t/ie  meaning  set  forth 
in  Rule  900C. 

In  computing  margin  on  an  existing 
position  in  Portfolio  Depositary  Receipts 
or  Index  Fund  Shares  covering  a  "short" 
put  or  "short"  call,  the  market  value  of 
such  Portfolio  Depositary  Receipts  or 
Index  Fund  Shares  to  be  used  shall  not 
be  greater  than  the  exercise  price  in  the 
case  of  a  call  or  less  than  the  market 
value  of  such  Portfolio  Depositary 
Receipts  or  Index  Fund  Shares  in  the 
case  of  a  put  and  the  required  margin 
shall  be  increased  by  an  unrealized  loss 
on  the  short  securit}'  position. 

[(iv)]  (v)  No  change  other  than 
reniunbering. 

Commentary 

.10    Under  the  provisions  of 
subparagraph  (H){iv)  of  paragraph  (d)(2) 
of  this  Rule  regarding  margin 
requirements  applicable  to  positions  in 
index  options  and  Portfolio  Depositary 
Receipts  or  Index  Fund  Shares:  (1) 
positions  in  Standard  &  Poor's 
Depositary  Receipts®  ("SPDRs^")  shall 
be  cover  for  positions  in  S&P  500® 
Index  options  (SPX).  S&P  100®  Index 


are  a  securities  portfolio.  Index  Fund  Shares  are 
shares  in  an  open-end  management  investment 
company  registered  under  the  Investment  Company 
Act  of  1940.  as  amended,  whose  assets  are  a 
securities  portfolio. 
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options  (OEX)  or  Institutional  Index 
options  (XII);  (2)  positions  in  MidCap 
SPDRs^^  shall  be  cover  for  positions  in 
S&P  MidCap  400  Index  ™  options 
(WD):  (3)  positions  in  DIAMONDS^ 
shall  be  cover  for  positions  in  Dow  f ones 
Industrials  options  (DP()  or  Major 
Market  Index  options  (XMI):  and  (4) 
positions  in  Nasdaq-100  Shares^^  shall 
be  cover  for  positions  in  Nasdaq-100® 
Index  options  (NDX). 
***** 

n.  Self-Regulatoiy  Organizatioii's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  receiveid  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  filing  proposes  to  amend  Amex 
Rule  462(d)(2)(H)(iv)  and  to  adopt 
Commentary  .10  to  Rule  462  to  permit 
PDRs  '*  and  Index  Fund  Shares  traded  on 
the  Exchange  under  Amex  Rules  1000 
and  lOOOA,  respectively,  to  serve  as 
cover  for  certain  short  index  options 
positions.  Specifically,  proposed  Ride 
462(d)(2)(H)(iv)  would  provide  that  no 
additional  margin  is  required  in  respect 
of  a  call  index  option  carried  in  a  short 
position  where  the  same  account  is  long 
PDRs  or  Index  Fund  Shares  as  specified 
in  proposed  Commentary  .10.  Similarly, 
no  additional  margin  would  be  required 
in  respect  of  a  short  put  index  option 
contract  where  the  account  has  a  short 
position  in  PDRs  or  Index  Fimd  Shares 
as  specified  in  proposed  Commentary 
.10.  In  either  case,  the  FDR  or  Index 
Fund  Shares  position  would  be  required 
to  have  a  market  value  at  least  equal  to 
the  aggregate  current  index  value,  as 
defined  in  Amex  rule  900C,5  of  stocks 
underlying  the  index  options  contracts 
to  be  covered.* 


In  letters  dated  August  19, 1992,  and 
January  14, 1993,  to  staffs  of  the  SEC 
and  the  Board  of  Governors  of  the 
Federal  Reserve  System  ("Federal 
Reserve"),  respectively,  the  Exchange 
proposed  certain  margin  treatment  for 
Standard  &  Poor's  Depositary  Receipts 
based  on  the  S&P  500  Index*.^  The 
Exchange  proposed  that,  with  respect  to 
positions  that  are  hedged  or  offset, 
where  one  leg  of  the  position  consists  of 
SPDRs  and  the  other  leg  is  an  Options 
Clearing  Corporation-issued  option  on  a 
broad-based  stock  index  with  at  least  a 
99%  correlation  with  the  S&P  500 
Index,  such  position  be  treated  as  the 
equivalent  of  covered  equity  options. 
Specifically,  the  Exchange  requested 
that  no  additional  margin  be  required  in 
respect  of  a  short  index  call  position 
when  a  long'position  in  SPDRs  is 
carried  for  the  same  account,  and  in 
respect  of  a  short  index  put  position 
when  a  short  position  in  SPDRs  is 
carried  for  the  same  account.  The 
Federal  Reserve  stated  that  the 
Exchange's  proposed  margin 
requirements  were  compatible  with 
then-ciurent  Regulation  T."  Thereafter, 
the  Federal  Reserve  took  a  comparable 
position  with  respect  to  MidCap 
SPDRs,™  based  on  the  S&P  MidCap  400 
Index  TM.8 

The  Exchange  proposes  to  incorporate 
the  offsets  and  cover  for  short  index 
options  positions  to  those  described  in 
the  Federal  Reserve's  February  1993 
letter  into  Amex  Rule  462,  as  well  as  to 
add  comparable  treatment  for  positions 
in  DJX,  XMI  and  NDX  options,  as 
identified  in  proposed  new  Commentary 
.10  to  Rule  462.  Proposed  Rule 


*  "PDR"  is  a  service  mark  of  FDR  Services  LLC. 
a  Delaware  limited  liability  company  whose  sole 
member  is  the  American  Stock  Exchange  LLC. 

'  See  infra  note  10  defining  aggregate  current 
index  value. 

•Current  subparagraph  (Iv)  of  Rule  462(d)(2)(H) 
would  be  renumbered  as  subparagraph  (v). 


^  See  letter  dated  August  19, 1992  from  James  M. 
McNeil.  Chief  Examiner.  Amex.  to  Sharon  M. 
Lawson,  Assistant  Director,  Division,  SEC;  letter 
dated  January  14. 1993  from  James  M.  McNeil, 
Chief  Examiner,  Amex,  to  Laura  M.  Homer, 
Division  of  Supervision  and  Regulation,  Federal 
Reserve. 

'See  letter  dated  February  1, 1993  from  Michael 
J.  Schoenfeld,  Senior  Securities  Regulation  Analyst, 
Federal  Reserve,  to  James  M.  McNeil,  Chief 
Examiner,  Amex. 

^  The  Amex  represents  that  the  Federal  Reserve 
orally  confirmed  this  position  by  telephone  call 
between  James  M.  McNeil,  Amex  and  Michael 
Schoenfeld,  Federal  Reserve  on  May  1, 1995.  In 
connection  with  the  commencement  of  trading  in 
DIAMONDS  sM  Trust  Units,  the  Amex  also 
requested  confirmation  from  the  Federal  Reserve 
that  margin  treatment  of  DIAMONDS  would  be 
comparable  to  that  for  SPDRs  under  Regulation  T. 
Instead  of  providing  such  confirmation,  the  Federal 
Reserve,  in  its  January  8, 1998  letter  to  the  Amex 
regarding  application  of  Regulation  T  to 
DIAMONDS  noted  that  Section  220.18  of 
Regulation  T,  (the  Supplement  to  Regulation  T), 
amended  effective  June  1, 1997,  provides  that  the 
margin  requirements  for  options  is  "the  amount  or 
other  position"  specified  by  the  national  securities 
exchange  that  trades  the  option  (for  listed  options). 
See  letter  from  Scott  Holz,  Senior  Attorney,  Federal 
Reserve, -to  James  M.  McNeil,  Chief  Examiner, 
Amex,  dated  January  8, 1998. 


462(d)(2)(H)(iv)  provides  that  no 
additional  margin  is  required  in  respect 
of  a  call  index  option  contract  carried  in 
a  short  position  where  there  is  carried 
for  the  same  account  a  long  position  in 
PDRs  or  Index  Fund  Shares  as  specified 
in  Commentary  .10  that  has  a  market 
value  at  least  equal  to  the  aggregate 
current  index  value  of  the  stoci^ 
imderlying  the  index  options  contracts 
to  be  covered.  In  addition,  no  margin  is 
required  in  respect  of  a  put  index 
options  contract  carried  in  a  short 
position  where  there  is  carried  for  the 
same  account  a  short  position  in  PDRs 
or  Index  Fund  Shares  as  specified  in 
Commentary  .10  that  has  a  market  value 
at  least  equal  to  the  aggregate  current 
index  value  of  the  stocks  imderlying  the 
index  options  contracts  to  be  covered.'" 

Proposed  Commentary  .10  to  Rule  462 
specifies  the  PDRs  or  Index  Fimd  Shares 
which  qualify  for  margin  treatment 
under  Rule  462(d)(2)(H)(iv),  together 
with  the  specific  index  options  that 
such  PDRs  or  Index  Fimd  Shares  can 
offset  or  cover  for  jnargin  purposes." 
Proposed  Commentary  .10  specifies 
that:  (1)  positions  in  Standard  &  Poor's 
Depositary  Receipts*  ("SPDRs®")  shall 
be  covered  for  positions  in  S&P  500* 
hidex  options  (SPX),  S&P  100®  Index 
options  (OEX)  or  Institutional  Index 
options  (XII);  (2)  positions  in  MidCap 
SPDRs""^  shall  be  covered  for  positions 
m  S&P  MidCap  400  Index™  options      - 
(MID);  (3)  positions  in  DIAMONDS™ 
shall  be  cover  for  positions  in  Dow 
Jones  Industrial  options  (DJX)  or  Major 
Market  Index  options  (XMI);  and  (4) 
positions  in  Nasdaq-100  Shares^'^  shall 
be  cover  for  positions  in  Nasdaq-lOO® 
Index  options  (NDX).  The  Exchange 
points  out  that  these  proposed  offsets  in 
Commentary  .10  apply  only  to  indexes 
and  PDRs  or  Index  Fund  Shares  with  a 
high  degree  of  correlation,  both  in 
performance  (return  on  investments) 
and  in  the  collection  of  securities 
imderlying  such  indexes,  PDRs  and 
Index  Fund  shares. 


^°  Aggregate  current  index  value"  means  the 
"current  index  group  value"  multiplied  by  the 
"index  multiplier." 

The  "current  index  group  value"  is  $1.00 
multiplied  by  the  total  of  the  current  prices  of  all 
stocks  in  an  index  after  each  stock's  current  price 
is  multiplied  by  a  factor  representing  that  stock's 
weight  in  the  index. 

The  "index  multiplier"  is  a  number  (determined 
when  the  PDR  or  Index  Fund  Share  is  created)  that 
the  trading  level  of  the  corresponding  index  (i.e., 
the  Dow  at  9926.2)  is  multiplied  by  to  reduce  it  to 
an  appropriate  trading  amount.  For  example,  when 
the  Dow  trades  at  9926.2.  a  DIAMONDS  share 
trades  at  $99.26.  Thus,  the  index  multiplier  is  .01. 

See  Amex  Rule  900C. 

*'  The  rule  does  not  apply  to  margin  with  respect 
to  long  or  short  positions  in  PDRs  and  Index  Fund 
Shares. 
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The  Exchange  believes  it  is 
appropriate  for  the  index  options 
specified  in  proposed  Commentary  .10 
to  be  offset  by  the  specified  PDRs 
because  the  index  options  and  PDRs  are 
based  on  the  same  underlying  securities, 
or  related  to  indexes  whose  imderlying 
securities  include  all  securities 
underlying  another  index  [i.e.,  S&P 
100*  Index  and  the  S&P  500*  Index)  or 
indexes  that  have  a  high  degree  of 
overlap  of  securities  underlying  the 
indexes  and  that  have  historically 
demonstrated  a  very  high  correlation  in 
price  changes  (i.e.,  the  Institutional 
Index  and  the  S&P  500®  hidex;  the 
Major  Market  Index  and  the  Dow  Jones 
Industrial  Average).  The  Exchange  will 
propose  additions  to  or  deletions  from 
Commentary  .10  by  a  filing  with  the 
Commission  pursuant  to  Rule  19b-4. 

(1)  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  in  general  and 
furthers  the  objectives  of  Section  6(b)  in 
particular  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  jmd 
perfect  the  mechanism  of  a  free  and 
open  market  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  impose  no 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  requests  that  the 
Commission  grant  accelerated 
effectiveness  to  the  proposed  rule 
change  piursuant  to  Section  19(b)  of  the 
Act.  Amex  represents  that  the  proposed 
rule  is  similar  in  effect  to  the  position 
taken  previously  by  the  Federal  Reserve 
in  correspondence  with  Amex,  as  cited 
above,  in  connection  with  trading  of 
PDRs  on  the  Exchange.  Amex  further 
requests  that  the  proposed  rule  be 
implemented  as  a  one-year  pilot 
program. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing, 


including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file'six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW, 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Amex.  Comments  also  may  be 
submitted  electronically  at  the  following 
E-mail  address:  rule-comments@sec.gov. 
File  Number  SR-AMEX-98-33  should 
be  included  on  the  subject  line  if  E-mail 
is  used  to  submit  a  comment  letter. 
Electronically  submitted  comment 
letters  will  be  posted  on  the 
Commission's  Internet  web  site  (http:// 
wvyrw.sec.gov).  All  submissions  should 
refer  to  File  Number  SR-AMEX-98-33 
and  should  be  submitted  by  November 
10, 1999. 

For  the  Commission,  by  the  Division  of 
Mcirket  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  99-27367  Filed  10-19-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41995;  File  No.  SR-CBOE- 
99-29] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Rling  and  Order  Granting 
Accelerated  Approval  to  Amendments 
No.  1  and  No.  2  to  Proposed  Rule 
Change  by  the  Chicago  Board  Options 
Exchange,  Inc.  To  Allow  RAES  Orders 
To  Trade  Against  Orders  in  the 
Exchange's  Limit  Order  Book 

October  8.  1999. 
I.  Introduction 

On  June  23, 1999,  the  Chicago  Board 
Options  Exchange,  Lie.  ("CBOE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 


("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4  ^ 
thereunder,  a  proposed  rule  change.  In 
its  proposal,  the  CBOE  seeks  to  amend 
its  rules  to  allow  Retail  Automatic 
Execution  System  ("RAES")  orders  to 
trade  directly  against  orders  in  the 
Exchange's  limit  order  book.  The 
proposed  rule  change  was  published  for 
Comment  in  the  Federal  Register  on  July 
22,  1999.3  On  August  11,  1999,  the 
CBOE  filed  Amendment  No.  1  to  the 
proposed  rule  change.*  On  September 
23, 1999.  the  CBOE  filed  Amendment 
No.  2  to  the  proposed  rule  change.^  The 
Commission  received  one  comment  on 
the  proposal.'*  This  order  approves  the 
proposal,  as  amended.  In  addition,  the 
Commission  is  publishing  this  notice  to 
solicit  comments  on  Amendments  No.  1 
and  No.  2  to  the  proposed  rule  change 
and  is  simultaneously  approving 
Amendments  No.  1  and  No.  2  on  an 
accelerated  basis. 

n.  Description  of  the  Proposal 

The  Exchange  is  developing  a  system, 
the  Automated  Book  Priority  system, 
that  will  allow  an  order  entered  into 
RAES  to  trade  directly  with  an  order  on 
the  Exchange's  customer  limit  order 
book  in  those  cases  where  the  prevailing 
market  bid  or  offer  is  equal  to  die  best 
bid  or  offer  on  the  Exchange's  book.'' 
Currently,  when  a  RAES  order  is 


'2  17  CFR  2(K).30-3(a)(12). 


'  15  U.S.C. -8s(b)(l). 

2  17CFR240.19b-4. 

'  See  Securities  Exchange  Act  Release  No.  41621 
duly  14.  1999),  64  FR  39546. 

*ln  Amendment  No.  1.  the  CBOE  makes 
technical,  non-substantive  changes  to  the  proposal. 
The  CBOE  resubmitted  the  tew  of  the  Exchange 
Rules  to  show  the  actual  text  of  these  rules  as  of 
the  date  the  proposed  rule  change  was  submitted. 
See  letter  from  Timothy  Thompson,  Director, 
Regulaton'  Affairs.  CBOE,  to  Michael  Walinskas, 
Associate  Director,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  August  10, 1999 
("Amendment  No.  1"). 

5  In  Amendment  No.  2.  the  CBOE  makes 
additional  technical,  non-substantive  changes  to  the 
proposal.  The  CBOE  resubmitted  the  proposed  rule 
text  to  reflect  amendments  to  existing  rule  text  from 
a  separate  filing  (SR-CBOE-99-17)  that  was 
approved  by  the  Commission  on  August  23. 1999. 
See  Securities  Exchange  Act  Release  No.  41782. 64 
FR  47881  (Sept.  1.  1999).  In  addition,  the  CBOE 
clarifies  that  portions  of  rule  text  approved  by  SR- 
CBOE-99-17  will  be  removed  by  this  proposed  rule 
change.  See  letter  from  Timothy  Thompson. 
Director.  Regulatory  Affairs,  CBOE,  to  Ken  Rosen, 
Attorney,  Division.  Commission,  dated  September 
22.  1999  ("Amendment  No.  2"). 

^  In  approving  the  proposal,  the  Commission  has 
considered  the  commenter's  support  of  the 
proposed  rule  change.  See  letter  from  Gerald  D. 
Putnam.  Chief  Executive  Officer.  Archipelago. 
L.L.C..  to  Jonathan  G.  Katz.  Secretary.  Commission, 
dated  August  13, 1999. 

'  In  the  event  that  the  order  in  the  book  is  for  a 
smaller  numlier  of  contracts  than  the  RAES  order, 
the  balance  of  the  RAES  order  will  be  assigned  to 
participating  market-makers  at  the  same  price  at 
which  the  rest  of  the  order  was  executed. 
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entered  into  the  Exchange's  Order 
Routing  System  at  a  time  when  the 
prevailing  market  bid  or  offer  is  equal  to 
the  best  bid  or  offer  on  the  Exchange's 
book,  the  order  is  routed  electronically 
(i.e.,  "kicked  out")  to  a  Floor  Broker's 
terminal  or  work  station  in  the  crowd 
subject  to  the  volume  parameters  of 
each  firm.  This  allows  for  manual 
representation  of  the  order  in  the  crowd 
and  generally  prevents  orders  from 
trading  through  the  book.^  The  orders 
are  kicked  out  because  CBOE  Rule  6.45 
provides  that  bids  or  offers  displayed  on 
the  customer  limit  order  book  are 
entitled  to  priority  over  other  bids  or 
offers  at  the  same  price. 

To  implement  the  Automated  Book 
Priority  system,  the  CBOE  proposes  to 
amend  paragraphs  (b)  and  (c)  of  CBOE 
Rule  6.8,  "BAES  Operations  in  Equity 
Options,"  to  provide  for  RAES  orders  to 
trade  directly  against  orders  entered  in 
the  Exchange's  customer  limit  order 
book.  The  Exchange  also  proposes  to 
delete  Interpretation  .04  of  CBOE  Rule 
6.8  which  concerns  how  orders  that 
have  been  kicked  out  pursuant  to  the 
current  paragraph  (c)  should  be 
handled. 

The  CBOE  believes  that  the 
Automated  Book  Priority  system  will 
both  prevent  the  RAES  order  from 
becoming  subject  to  market  risk  and 
preserve  the  priority  of  the  booked 
order.  Thus,  the  proposed  rule  change 
will  benefit  customers  using  the  RAES 
system  as  well  as  those  whose  orders  are 
in  the  Exchange's  book  because  both 
categories  of  orders  will  be  executed 
more  quickly  than  they  would  have 
been  executed  otherwise. 

The  Exchange  anticipates  that  the 
Automated  Book  Priority  system  will  be 
ready  to  be  implemented  by  October  31, 
1999.»  The  Exchange  will  provide  its 
membership  with  prior  notice  by  means 
of  a  Regulatory  Circular  informing  them 
of  the  date  the  system  and  the  rule 
change  will  be  implemented. 

m.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 


*  Currently,  RAES  orders  in  options  on  IBM,  the 
Dow  Jones  Industrial  Average  (DIX),  and  the 
Standard  &  Poor's  100  Stock  Index  (OEX)  may  be 
executed  on  RAES  even  where  the  prevailing 
market  bid  or  offer  equals  the  best  bid  or  offer  on 
the  Exchange's  book.  Upon  the  implementation  of 
the  Automated  Book  Priority  system,  RAES  orders 
in  these  option  classes,  like  all  other  option  classes, 
will  trade  against  orders  in  the  book  in  these 
circumstances. 

^Telephone  call  between  Timothy  Thompson, 
Director.  Regulatory  Affairs,  CBOE,  and  Joseph  P. 
Corcoran,  Attorney,  Division,  Commission,  on 
August  25, 1999. 


Act.>°  In  particular,  the  Commission 
finds  the  proposal  is  consistent  with 
Section  6(b)(5) ' '  of  the  Act.  Section 
6(b)(5)  requires,  among  other  things, 
that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade  and  to  protect 
investors  and  the  public  intetest. 

The  Commission  believes  that  the 
proposed  rule  change  will  benefit 
investors  by  allowing  RAES  orders  to 
trade  against  orders  in  the  Exchange's 
limit  order  book.  Currently,  when  a 
RAES  order  is  entered  at  a  time  when 
the  prevailing  market  bid  or  offer  is 
equal  to  the  best  bid  or  offer  of  the 
Exchange's  limit  order  book,  the  order  is 
kicked  out  into  the  crowd  for  manual 
execution.  Although  this  generally 
prevents  RAES  orders  from  trading 
through  the  book,  when  a  RAES  order 
is  kicked  out  to  the  crowd,  it  may 
become  subject  to  market  risk,  which 
can  be  significant  in  a  fast  moving 
market.  Moreover,  the  kick  out  feature  is 
not  employed  for  IBM,  DJX,  and  OEX 
options,  where  RAES  orders  can  trade 
through  the  book.  The  Commission 
finds  that  the  implementation  of  this 
new  system  will  provide  for  more 
efficient  execution  of  both  RAES  and 
booked  orders.  Investors  should  benefit 
from  more  efficient  executions,  while 
the  priority  of  booked  orders  is 
maintained. 

Linking  the  Exchange's  limit  order 
book  to  the  RAES  system  is  important 
to  enstu«  proper  quality  of  execution  of 
RAES  orders  and  booked  limit  orders. 
Implementation  is  particularly 
important  for  limit  orders  on  IBM,  DPC, 
and  OEX  options,  where  booked  orders 
may  receive  delayed  or  no  execution. 
The  Commission  expects  that  the 
Exchange  will  take  all  reasonable  steps 
necessary  to  implement  the  proposal  by 
October  31. 1999. 

The  Commission  finds  good  cause  for 
approving  Amendments  No.  1  and  No. 
2  prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  In  Amendment  No.  1, 
the  CBOE  merely  clarified  the  text  of  the 
Exchange  Rules  to  show  the  actual  text 
of  these  rules  as  of  the  date  the 
proposed  rule  change  was  submitted.  In 
Amendment  No.  2,  the  CBOE 
resubmitted  the  text  of  the  Exchange 
Rules  to  show  the  text  of  these  rules  as 
amended  by  filing  {SR-CBOE-99-17) 
that  was  approved  by  the  Commission 
on  August  23, 1999.12  i^  addition,  the 
CBOE  explains  that  portions  of  the  rule 


text  approved  by  SR-CBOE-9^17  will 
be  removed  by  this  proposed  rule 
change.  Therefore,  the  amendments  did 
not  substantively  alter  the  proposal. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-CBOE-99- 
29),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'*  ^ 

Margaret  H.  NfcFarland, 
Deputy  Secretary. 

[FR  Doc.  99-27371  Filed  10-19-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[R*lMM  No.  34.42004;  File  No.  SR-CHX- 
99-16] 

Self-Ragulatory  Organizations;  Notica 
of  Filing  of  Proposad  Rula  Changa  and 
Amandmant  Noa.  1  and  2  and  Ordar 
Granting  Accaiaratad  Approval  of 
Propoaad  Ruiaa  Changa  and 
Amandmant  Noa.  1  and  2  by  ttta 
Chicago  Stocic  Exchanga  Ralating  to 
tfw  Impiamantatlon  of  an  Extandad 
Houra  Trading  Saasioiv 

October  13, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on 
September  14, 1999,  the  Chicago  Stock 
Exchange,  Incorporated  ("CHX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  CHX.  On  October  7, 1999,  the 
CHX  submitted  Amendment  No.  1  to  the 
proposed  rule  change.  ^  On  October  8, 
1999,  the  CHX  filed  Amendment  No.  2 
to  the  proposed  rule  change.'*  The 


'"In  addition,  pursuant  to  Section  3(f)  of  the  Act, 
the  Commission  has  considered  the  proposed  rule's 
impact  on  efBciency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 

» 15  U.S.C.  78f(b)(5). 

*' See  supra  note  5. 


"  15  U.S.C.  78s(b)(2). 

»<  17  CFR  200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

'^Letter  to  (Catherine  A.  England,  Assistant 
Director,  Division  of  Market  Regulation 
("Division"),  Commission,  firom  Paul  B.  O'Kelly, 
Executive  Vice  President,  Market  Regulation  and 
Legal,  CHX,  dated  October  5, 1999  ("Amendment 
No.  1").  In  Amendment  No.  1,  the  CHX  proposes 
to  amend  the  initial  filing  to  request  that  the 
Commission  approve  its  proposed  extended  hours 
trading  session  on  a  pilot  basis  through  March  1, 
2000. 

'*  Letter  to  Katherine  A.  England.  Assistant 
Director,  Division,  Commission,  from  Paul  B. 
O'Kelly,  Executive  Vice  President,  Market 
Regulation  and  Legal.  CHX,  dated  October  7, 1999 
("Amendment  No.  2").  In  Amendment  No.  2,  the 
CHX  proposes  that,  although  effective  upon 
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Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons,  and  to 
grant  accelerated  approval  to  the 
proposed  rule  change  and  Amendment 
Nos.  1  and  2  on  a  pilot  basis  through 
March  1,  2000. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change. 

The  Exchange  proposes  to  add  new 
Article  XXA  to  the  Ebcchange's  Rules  to 
implement  an  extended  hours  trading 
session  (the  "E-Sessioni^")  on  a  pilot 
basis  through  March  1,  2000,  The 
Exchange  also  proposes  to  amend  the 
following  rules  to  reflect  changes  to 
trading  times  and  to  various  procedures 
that  arise  because  of  the  E-Session: 
Article  K,  Ride  10(b);  Article  XX,  Rules 
1,  2  and  37;  Article  XXI,  Rule  1;  Article 
XXXI,  Rules  6  and  9;  and  Article 
XXXIV.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  italicized;  proposed 
deletions  are  in  brackets; 

Article  XXA — Trading  Rules  and 
Procedures  Applicable  To  Equity 
Trading  During  the  Extended  Trading 
Session 

Introduction 

The  trading  rules  and  procedures  in 
this  Article  shall  apply  to  trading 
conducted  on  the  Exchange  during  the 
Extended  Trading  Session  (the  "E- 
Session").  Unless  otherwise  defined  in 
this  Article,  capitalized  terms  used  in 
this  Article  shall  have  the  same 
meanings  given  them  elsewhere  in  the 
Rules.  Except  where  the  context  requires 
otherwise,  the  provisions  of  the 
Constitution  and  all  other  Rules  and 
policies  of  the  Board  of  Governors, 
including  those  that  apply  to  trading 
conducted  during  the  Primary  Trading 
Session  (the  "PTS"),  shall  continue  to 
be  applicable  to  trading  during  the  E- 
Session.  If  any  rule  in  this  Article  is 
inconsistent  with  any  other  provisions 
of  the  Rules,  the  provisions  of  this 
Article  shall  control  and  shall  be 
deemed  to  supplement  or  amend  the 
inconsistent  provisions. 

Hours  of  Trading 

Rule  1.  The  E-Session  shall  be 
conducted  on  the  Floor  of  the  Exchange, 
commencing  immediately  following  the 
close  of  the  Post  Primary  Trading 
Session  (the  "PPTS")  and  ending  at  5:30 
P.M.  Central  time,  Monday  through 
Friday;  provided,  however,  that  no  E- 
Session  will  be  conducted,  or  a 


Conunission  approval,  its  proposed  extended 
trading  session  will  not  be  operational  until  October 
29, 1999. 


shortened  E-Session  will  be  conducted, 
on  those  days  identified  by  the  Board  of 
Governors,  in  its  discretion,  from  time  to 
time.  So  long  as  the  rules  in  this  Article 
remain  in  effect,  the  Secondary  Trading 
Session  shall  be  discontinued. 

Eligible  Securities 

Rule  2.  Securities  eligible  for  trading 
during  the  E-Session  ("E-Session 
Eligible  Securities")  shall  be  selected, 
from  time  to  time,  by  the  Committee  on 
Floor  Procedure  from  the  securities 
eligible  for  trading  during  the  PTS. 

E-Orders 

Rule  3.  Orders  eligible  to  be  entered 
in  the  E-Session  on  a  given  day  ("E- 
Orders")  shall  consist  of  those  orders 
received  by  the  Exchange  on  that  day 
that  are  designated  as  E-Orders  in  the 
maimer  specified  by  the  Exchange.  All 
E-Orders  transmitted  via  MAX  shall 
include  the  account  type  designators  in 
Article  XX.  Rule  37(b)(9). 

Unexecuted  Orders 

Rule  4.  All  E-Orders  for  E-Session 
Eligible  Securities  remaining 
unexecuted  at  the  end  of  an  E-Session 
shall  automatically  be  canceled. 

Specialist  Firms 

Rule  5.  The  specialist  fihn  for  a 
security  traded  in  the  E-Session  shall  be 
the  specialist  firm  assigned  to  that  same 
security  in  the  PTS,  unless  that 
specialist  firm,  with  the  approval  of  the 
Committee  on  Specialist  Assignment 
and  Evaluation,  has  transferred  the 
assignment  to  another  specialist  firm  for 
purposes  of  the  E-Session  only.  A 
specialist  firm  assigned  to  one  or  more 
securities  in  the  E-Session  may  cease 
acting  in  that  capacity  only  with  the 
permission  of  the  Committee  on 
Specialist  Assignment  and  Evaluation. 

Co-Specialists 

Rule  6.  A  specialist  firm  may 
designate  any  qualified  co-specialists  in 
its  assigned  securities  for  the  E-Session, 
whether  or  not  they  are  co-specialists  for 
those  same  securities  during  the  PTS.  A 
co-specialist  must  maintain  a 
continuous,  two-sided  market  in  each 
assigned  security. 

Preopening  Orders 

Rule  7.  Preopening  orders  in  all  E- 
Session  Eligible  Securities  will  be 
eligible  for  a  single  price  opening. 

Maimer  of  Making  Bids  and  Offers 

Rule  8.  The  only  orders  eligible  to  be 
entered  during  the  E-Session  are 
unconditional  limit  orders  for  E-Session 
Eligible  Securities.  These  orders  shall  be 
electronically  and  directly  transmitted. 


via  MAX,  to  the  specialist's  limit  order 
book;  except  that  Floor  Brokers  (1)  may 
route  limit  orders  via  MAX  to  the 
specialist's  limit  order  book  or,  where 
permissible,  transmit  them  to  another 
market;  or  (2)  may,  after  receiving  a 
limit  order  to  buy  and  a  limit  order  to 
sell  an  equivalent  amount  of  the  same 
security  (a)  execute  the  orders  at  the 
specialist's  post  pursuant  to  Article  XX, 
Rule  23  or  (b)  route  the  orders  via  MAX 
to  the  specialist's  limit  order  book. 
NASDAQ  System  market  makers,  acting 
in  their  capacities  as  market  makers, 
shall  have  direct  telephone  access  to  the 
specialist  post  in  each  NASDAQ/NM 
Security  in  which  that  market  maker  is 
registered  as  market  maker  to  transmit 
orders  for  execution  on  the  Exchange. 

Specialist's  Books 

Rule  9.  The  book  of  limit  orders 
entered  for  execution  in  the  E-Session 
shall  be  maintained  by  the  specialist  in 
the  E-Session  and  shall  be  separate  from 
the  specialist's  books  of  limit  orders 
maintained  for  that  same  security  in  the 
PTS  and  the  PPTS. 

Trading  Halts  Due  to  Extraordinary 
Market  Volatility 

Rule  10.  If  trading  in  all  securities  on 
the  Exchange  is  halted  during  the  PTS 
pursuant  to  Article  DC,  Rule  10 A,  and 
such  halt  is  still  in  effect  at  the  close  of 
the  PTS,  the  Exchange  shall  cancel  the 
E-Session  scheduled  for  that  day.  Two 
floor  officials  may  halt  trading  in  any  or 
all  securities  daring  an  E-Session  if  they 
determine  that  such  action  is  necessary 
to  preserve  a  fair  and  orderly  market. 
Once  trading  in  a  given  security  is 
halted,  two  floor  officials  may  reopen 
trading  in  the  halted  security  if  they 
determine  that  a  fair  and  orderly  market 
shall  ensue  from  such  action. 

Intermarket  Trading  System 

Rule  11.  The  Intermarket  Trading 
System  ("ITS")  shall  be  in  operation  any 
time  during  the  E-Session  when  another 
participant  market  is  open  for  trading. 

Customer  Disclosure 

Rule  12.  No  member  or  member 
organization  may  accept  an  order  from 
a  non-member  for  execution  in  the  E- 
Session  without  first  disclosing  to  that 
non-member  that:  (1)  orders  for  E- 
Session  Eligible  Securities  are  eligible 
only  for  a  single  E-Session  and,  if  not 
executed  during  that  E-Session,  shall 
automatically  be  canceled;  (2) 
unconditional  limit  orders  are  the  only 
orders  that  are  eligible  for  execution  in 
the  E-Session;  (3)  there  is  likely  to  be 
less  liquidity  during  trading  that  occurs 
once  normal  trading  hours  have  ended 
and,  as  a  consequence,  there  may  be 
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greater  fluctuations  in  securities  prices; 
and  (4)  distinct  systems  and  facilities 
trade  securities  after  normal  trading 
hours  have  ended  and,  as  a 
consequence,  at  any  particular  time, 
quotations  and  transaction  prices  for  a 
security  may  vary  among  those  systems. 

Article  K— Trading  Rules 


Business  Days  and  Hours  of  Trading 

***** 

Rule  10(b)    The  Exchange  will  be 
open  for  business  for  three  trading 
sessions  during  each  business  day. 

The  first  trading  session  (the  "Primary 
Trading  Session")  will  be  conducted  on 
the  floor  of  the  Exchange  (i)  during  the 
same  hours  the  security  is  traded  on  its 
primary  market,  if  the  Exchange  is  not 
the  primary  market  for  such  security, 
provided,  however,  if  the  primary 
market  for  such  security  is  the  Pacific 
Stock  Exchange,  the  Primary  Trading 
Session  for  that  security  shall  end  no 
later  than  3  P.M.  [p.m.]  Central  time,  or 
(ii)  from  8:30  A.M.  to  3  P.M.  Central 
time,  Monday  through  Friday,  if  the 
Exchange  is  the  primary  market  for  such 
security.  Notwithstanding  the  foregoing, 
trading  in  the  Chicago  Basket  shall  be 
conducted  on  the  floor  of  the  Exchange 
from  8:30  A.M.  to  3:15  P.M.,  Central 
time,  Monday  through  Friday. 

The  next  trading  session  (the  "Post 
Primary  Trading  Session")  will  be 
conducted  on  the  floor  of  the  Exchange 
for  orders  and  securities  designated  as 
eligible  for  the  Post  Primary  Trading 
Session,  pursuant  to  Article  XX,  Rule 
37.  The  Post  Primary  Trading  Session 
shall  be  one-half  hour  after  the  close  of 
regular  trading  on  the  primary  market. 
In  the  event  that  trading  on  the 
Exchange  is  halted  during  the  Primary 
Trading  Session  pursuant  to  Article  XX, 
Rule  IDA,  and  such  halt  is  still  in  effect 
at  the  close  of  a  Primary  Trading 
Session,  the  Exchange  will  cancel  the 
Post  Primary  Trading  Session  scheduled 
for  that  day. 

The  last  session  the  "E-Session")  shall 
be  conducted  on  the  floor  of  the 
Exchange,  commencing  immediately 
following  the  close  of  the  Post  Primary 
Trading  Session  and  ending  at  5:30 
PM.,  Central  time,  Monday  through 
Friday;  provided,  however,  that  no  E- 
Session  will  be  conducted,  or  a 
shortened  E-Session  will  be  conducted, 
on  those  days  identified  by  the  Board  of 
Governors,  in  its  discretion,  from  time  to 
time. 

So  long  as  the  E-Session  is  being  held, 
[(Ithe  ["ISecondary  Trading  Session,[")] 
which  was  [will  be]  conducted  through 
the  Portfolio  Trading  System,  pursuant 
to  the  provisions  of  Article  XXXV  from 


3:30  P.M.  to  5  P.M.,  Central  time, 
Monday  through  Friday,  will  be 
discontinued.  [The  Floor  of  the 
Exchange  shall  be  closed  during  the 
Secondary  Trading  Session.] 

In  the  event  of  a  crisis,  the  chairman 
or  the  vice-chairman  of  the  Board  of 
Governors  or  the  president  may,  with 
the  prior  approval  of  a  governor  from  a 
member  firm  and  a  governor  from  the 
floor,  suspend  trading  at  any  time 
during  a  session. 

Article  XX— Regular  Trading  Sessions 
Application 

Rule  1.    These  Rules  shall  apply  to 
all  Exchange  Contracts  made  on  the 
Exchange  during  the  Primary  Trading 
Session,  [and]  the  Post  Primary  Trading 
Session  and  the  E-Session  and,  to  the 
extent  determined  by  the  Exchange  to  be 
applicable,  to  Exchange  Contracts  not 
made  on  the  Exchange. 


Hours  of  Floor  £)ealings 

Rule  2.    Except  as  provided  in  Article 
XX,  no  member  or  member  organization 
shall  make  any  bid,  offer  or  transaction 
upon  the  Floor  of  the  Exchange,  issue  a 
commitment  to  trade  through  ITS  from 
the  Floor,  or  send  an  order  in  a  Nasdaq/ 
NM  Security  for  execution  via  telephone 
to  a  NASDAQ  System  market  maker 
other  than  during  the  Primary  Trading 
Session,  [or]  the  Post  Primary  Trading 
Session  or  the  E-Session,  except  that  a 
specialist  may  issue  and  receive  pre- 
opening  notifications  and  pre-opening 
responses,  piusuant  to  the  provisions  of 
the  Plan  relating  to  the  Pre-Opening 
Application  of  the  System,  before  the 
official  opening  of  business  of  the 
Exchange  and  loans  of  money  or 
securities  may  be  made  after  those 
hours. 


Guaranteed  Execution  System  and 
Midwest  Automated  Execution  System 

Rule  37.(a)    Guaranteed  Executions. 
The  Exchange's  Guaranteed  Execution 
System  (the  BEST  System)  shall  be 
available,  during  the  Primary  Trading 
Session  and  the  Post  Primary  Trading 
Session,  to  Exchange  member  firms  and, 
where  applicable,  to  members  of  a 
participating  exchange  who  send  orders 
to  the  Floor  through  a  linkage  pursuant 
to  Rule  39  of  this  Article,  in  all  issues 
in  the  specialist  system  which  are 
traded  in  the  Dual  Trading  System  and 
NASDAQ/NM  Securities. 


Article  XXI — Exchange  of  Contracts, 
Tickets  and  Comparisons  Reporting  of 
Transactions 

Rule  1.  The  Exchange  shall  report  all 
transactions  executed  on  the  Floor 
diiring  the  Primary  Trading  Session, 
Post  Primary  Trading  Session,  the  E- 
Session  or ,  when  it  is  in  operation, 
through  the  Portfolio  Trading  System.  It 
shall  be  the  duty  of  every  member  to 
advise  the  Exchange  of  each  of  his 
transactions  as  promptly  as  possible. 

Article  XXXI— Odd  Lots  and  Odd-Lot 
Dealers,  Dual  System 


Dealer  Required  To  Purchase  All  Odd 
Lots  Offered 

Rule  6.  In  any  security  in  which  he  or 
it  is  registered  as  such,  an  odd-lot  dealer 
shall  be  required,  during  the  Primary 
Trading  Session  and  the  Post  Primary 
Trading  Session,  to  purchase  aU  odd 
lots  offered  him  or  it  by  any  member  or 
member  organization  of  the  Exchange 
and  he  or  it  shall  be  required  to  sell  to 
any  member  or  member  organization  of 
the  Exchange  any  odd  lots  bid  for  by 
such  member  or  member  organization. 

Execution  of  Odd-Lot  Orders  [hiring  the 
Primary  Trading  Session 

Rule  9.(a)  Exclusive  Issues.  *  *  * 


Execution  of  Odd-Lot  Orders  During  the 

E-Session 

Rule  9a.  During  the  E-Session,  odd  lot 
orders  shall  be  handled  according  to  the 
requirements  of  Article  XXA,  Rule  8. 

Article  XXXIV— Registered  Market 
Makers — Equity  Floor 

Rule  1.  A  registered  market  maker 
shall  only  participate  in  transactions, 
while  on  the  trading  floor,  during  the 
Primary  Trading  Session  and  Post 
Primary  Trading  Session.  A  registered 
market  maker  shall  effect  all  of  his 
transactions  in  securities  traded  on  the 
Exchange  so  that  they  constitute  a 
course  of  dealings  reasonably  calculated 
to  contribute  to  the  maintenance  of  a 
fair  and  orderly  market.  No  registered 
market  maker  shall  enter  into 
transactions  or  make  bids  or  offers  that 
are  inconsistent  with  such  a  course  of 
dealings. 
*        *        *        * '      • 

n.  Self-Regulatory  Organizations's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CHX  included  statements  concerning 
the  purpose  of  and  basis  for  the 


Federal  Register /Vol.  64,  No.  202 /Wednesday,  October  20,  1999 /Notices 


56551 


proposed  rule  change  and  discussed  any 
comments  it  received  regarding  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  ID  below.  The 
CHX  has  prepared  summaries,  set  forth 
in  Sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piupose 

"  The  Exchange  is  proposing  to  add 
new  Article  XXA  and  to  amend  several 
related  rules,  as  detailed  above,  to 
implement  an  extended  hours  trading 
session.  According  to  the  Exchange, 
market  participants  and  CHX  members 
are  demanding  that  the  Exchange  begin 
trading  in  hours  that  extend  beyond  the 
current  trading  day.  The  Exchange 
believes  that  after-hours  trading  may 
well  become  a  permanent  feature  of  the 
U.S.  securities  market  and  believes  that 
investors  will  be  best  served  if 
exchanges  are  participants  in  that 
market. 

The  operation  of  the  E-Session.  The  E- 
Session  extended  trading  hours  session 
will  be  held  from  3:30  p.m. 
(immediately  following  the  close  of  the 
CHX's  post  primary  trading  session]  to 
5:30  p.m..  Central  time,  Monday 
through  Friday.  5 

Trading  during  the  E-Session  will  be 
conducted,  in  some  respects,  as  it  is 
during  the  CHX's  primary  trading 
session;  however,  the  Exchange  has 
added  new  features  to  more  fully 
automate  the  transmission  of  orders  and 
to  provide  additional  protections  to 
investors  who  trade  during  the  E- 
Session.  Only  unconditional  limit 
orders  will  be  eligible  for  execution  in 
the  E-Session  and  each  limit  order  must 
be  appropriately  designated  for  trading 
in  the  E-Session.  Any  orders  remaining 
unexecuted  at  the  end  of  the  E-Session 
will  be  automatically  canceled  and  will 
not  carry  over  to  any  other  trading 
session.  Specialist  firms  will  continue  to 
make  two-sided,  continuous  markets  in 
the  stocks  assigned  to  them  during  the 
existing  trading  sessions  at  their  posts 
on  the  floor  of  the  CHS,  unless  a 
specialist  firm  has  transferred  its 
assignment,  for  the  E-Session  only,  to 
another  specialist  firm  with  the 
approval  of  the  CHX's  Committee  on 
Specialist  Assigimient  and  Evaluation 
("CSAE"). 


Diuing  the  E-Session.  in  most  cases, 
limit  orders  must  be  electronically  and 
directly  transmitted,  via  the  MAX'^^ 
electronic  order  routing  system,  to  the 
specialist's  limit  order  book.^  Floor 
brokers  may  route  limit  orders  to  the 
specialist's  limit  order  book  via  MAX  or 
may  transmit  the  orders  to  another 
market.  In  addition,  a  floor  broker  may 
route  orders  to  buy  and  sell  equivalent 
quantities  of  the  same  security  eligible 
to  be  executed  at  the  same  price  through 
MAX  to  the  specialist's  limit  order  book 
or  may  execute  those  orders  as  a 
crossing  transaction  at  the  specialist's 
post  in  accordance  with  existing 
Exchange  rules. 

Expect  as  described  in  Article  XXA  or 
in  the  ndes  amended  as  part  of  this 
submission,  execution,  reporting,  and 
clearance  and  settlement  of  transactions 
that  occur  during  the  E-Session  will 
follow  the  procedures  ciurently  in  place 
for  those  activities  in  the  Exchange's 
primary  trading  session.^  Among  other 
things,  the  National  Securities  Clearing 
Corporation  ("NSCC")  will  clear  the 
transaction  that  take  place  during  this 
session  ^  and  the  Securities  Industry 
Automation  Corporation  ("SIAC")  and 
Nasdaq,  Inc.  will  disseminate  CHX 
quotations  and  trade  data. 

The  Exchange,  however,  proposes 
three  changes  to  existing  rules  that  arise 
from  either  the  Exchange's  desire  to 
more  fully  automate  the  E-Session  or 
from  the  fact  that  no  primary  market 
will  be  immediately  available  during  the 
E-Session.  First,  the  CHX's  Guaranteed 
Execution  System  (the  "Best  System") 
and  the  automatic  execution  features  of 
the  Midwest  Automated  Execution 
System  will  not  operate  diu-ing  the  E- 
Session.  In  general,  the  Best  System 
requires  specialists  to  accept  and 
execute  orders  at  prices  keyed  to  the 
primary  market  in  each  security.  The 


'  See  proposed  amendments  to  Article  IX,  Rule 
10(b)  (Business  Days  and  Hours  of  Trading)  and 
Article  XX.  Rule  2  (Hours  of  Floor  Dealing). 


B  Preopening  orders  in  all  E-Session  Eligible 
Securities  will  be  eligible  for  a  single  price  opening. 
See  proposed  Article  XXA,  Rule  7.  The  single  price 
to  be  applied  to  preopening  orders  will  be 
determined  based  on  the  preopening  limit  orders 
represented  on  the  limit  order  book  at  that  time.  In 
the  event  that  there  are  no  preopening  limit  orders 
represented  on  the  limit  order  book  at  that  time.  In 
the  event  that  there  are  no  preopening  limit  orders 
on  the  book,  the  specialist  will  determine  the 
opening  price  based  on  the  closing  price  of  the 
primary  trading  session.  Telephone  conversation 
between  Paul  O'KeUy,  Executive  Vice  President, 
Market  Regulation  and  Legal,  CHX,  and  Deborah 
Flynn,  Special  Counsel,  Division,  Commission,  on 
October  13,  1999. 

'  See  proposed  amendments  to  Article  XX,  Rule 
1  (Application)  and  Article  XXI,  Rule  1  (Reporting 
of  Transaction). 

»  Transactions  that  take  place  during  the  E- 
Session  will  be  reported  to  NSCC  as  part  of  the 
same  end-of-day  transmissions  used  for  transactions 
conducted  during  the  regular  trading  session.  As  a 
result,  these  transactions  will  be  reported  as  same- 
day  trades  and  will  be  subject  to  the  normal  three- 
day  ("T+S")  settlement  cycle. 


primary  meu'ket  Ukely  will  not  be 
immediately  available  during  the  E- 
Session.  The  second  change  required  by 
the  E-Session  relates  to  the  execution  of 
odd-lot  orders.  Current  CHX  nUes 
require  odd-lot  dealers  to  execute  all 
odd-lot  orders  from  members  and 
member  organizations  and  require 
executive  of  all  odd-lot  orders  (from 
members  and  others)  at  certain  prices 
keyed  to  transactions  on  the  primary 
market.  Like  the  rules  relating  to  the 
Best  System,  these  rules  will  apply 
during  the  E-Session  because  of  the 
likely  absence  of  a  primary  market 
similar  to  the  one  that  exists  during 
normal  trading  hours.  Finally,  current 
Exchange  rules  permit  market  makers  to 
operate  during  the  primary  trading 
session.  Because  market  makers  will  not 
have  access  to  MAX  terminals,  and 
therefore  cannot  route  order  to  the 
specialists'  limit  order  books  during  the 
E-Session,  market  makers  will  not 
participate  in  the  E-Session  from  other 
trading  floor.  The  amendments  to 
Article  XX,  Rule  37  (relating  to  the  Best 
System),  Article  XXXI,  Rules  6  and  9 
(Relating  to  odd-lot  order  execution) 
and  Article  XXXIV  (relating  to  market 
makers)  reflect  these  changes. 

Securities  eligible  for  trading  during 
the  E-Session.  The  CHX's  Committee  on 
Floor  Procedure  will  identify,  from  time 
to  time,  the  securities  eligible  for  trading 
during  the  E-Session.  At  its  meeting  on 
September  21,  1999,  the  Committee  on 
Floor  Procedure  adopted  the  list  of 
potentially  eligible  securities 
recommended  to  it  by  the  Exchange's 
New  Product  Development  Committee. 
The  311  securities  approved  by  the 
Committee  on  Floor  Procedure  include 
the  securities  listed  on  the  Standard  & 
Poor's  ("S&P")  100  Stock  Index™ 
("OEX")  as  of  August  30, 1999.  the 
securities  listed  on  the  Nasdaq- 100 
Index®  ("NDX")  as  August  30, 1999, 
and  any  other  securities  that  ranked 
among  the  100  most  active  listed  and 
100  most  active  New  York  Stock 
Exchange  ("NYSE")  or  Nasdaq/NMS 
securities,  and  certain  S&P  Midcap  and 
S&P  9  Select  SPDRs  securities  as  of  the 
end  of  the  second  quarter  of  1999.^ 

Members  eligible  to  participate  in  the 
E-Sesson.  All  CHX  members  will  access 
to  the  E-Session,  in  accordance  with 
applicable  CHX  rules. i" 


'Telephone  conversation  between  Paul  O'Kelly. 
Executive  Vice  President,  Market  Regulation  and 
Legal,  CHX.  and  Deborah  Flynn,  Special  Counsel, 
Division,  Commission,  on  October  7, 1999. 

'"  Under  a  rule  recently  proposed  by  the  CHX,  if 
approved  by  the  Commission,  CHX  members  would 
be  able  to  lease  certain  E-Session  trading  privileges 
to  others,  so  long  as  the  lessees  are  approved  as 
members  of  the  Exchange  and  meet  other 

Continued 
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Trading  halts  due  to  extraordinary 
market  volatility.  If  trading  in  all 
securities  on  the  CHX  is  halted  during 
the  primary  trading  session  and  the  halt 
remains  in  effect  at  the  close  of  that 
session,  the  Exchange  will  cancel  the  E- 
Session  for  that  day.  Two  CHX  floor 
officials  can  halt  trading  in  any  or  all 
seciirities  during  and  E-Session  if  they 
determine  that  such  action  is  necessary 
to  preserve  a  fair  and  orderly  market, 
and  two  floor  officials  may  reopen 
trading  in  any  halted  security  on  the 
same  basis. 

Mandatory  disclosures  to  non- 
members.  Because  the  E-Session 
operates  in  a  maimer,  and  at  a  time,  that 
is  different  from  the  CHX's  primary 
trading  session,  the  proposal  requires 
members  to  provide  specific  disclosures 
to  non-members  before  accepting  orders 
for  execution  in  the  E-Session. 
Speciflcally,  a  member  caimot  accept  an 
order  from  a  non-member  before  Hrst 
disclosing  that:  (1)  Orders  for  E-Session 
EUgible  securities  are  eligible  only  for  a 
single  E-Session  and,  if  not  executed 
during  that  E-Session,  shall 
automatically  be  canceled;  (2) 
unconditional  limit  orders  are  the  only 
orders  that  are  eligible  for  execution  in 
the  E-Session;  (3)  there  is  likely  to  be 
less  liquidity  during  trading  that  occurs 
once  normal  trading  hours  have«nded 
and,  as  a  consequence,  there  may  be 
greater  fluctuations  in  securities  prices; 
and  (4)  distinct  systems  and  facilities 
trade  seciuities  affer  normal  trading 
hours  have  ended  and,  as  a 
consequence,  at  any  particular  time, 
quotations  and  transaction  prices  for  a 
seciuity  may  vary  among  those  systems. 
These  disclosures  are  designed  to 
ensure  that  participants  in  the  after- 
hours  market  understand  the  potential 
risks  of  that  participation. 

Surveillance  ana  oversight.  The 
Exchange  will  siuveil  E-Session  trading 
using  enhanced  surveillance 
programs. ' '  E-Session  order  delivery, 
quoting  and  matching  will  be  almost 
entirely  controlled  by  the  Exchange's 
electronic  systems.  These  systems 
should  reduce  the  possibility  for 
intentional  or  inadvertent  mishandling 
of  orders  and  will  enhance  the 
effectiveness  of  the  surveillance 
programs. 

Procedures  for  reviewing  capacity, 
security  and  contingency  planning.  The 


requirements.  See  Securities  Exchange  At  Release 
No.  41968  (September  30.  1999).  64  FR  54701 
(October  7,  1999)  (noticing  File  No.  SR-CHX-99- 
08). 

' '  Letters  to  Belinda  Blaine.  Associate  Director. 
Division.  Commission,  from  Paul  B.  O'Kelly, 
Executive  Vice  President.  Market  Regulation  and 
Legal.  CHX.  dated  October  6, 1999  and  October  7. 
1999. 


CHX  plans  to  use  many  of  the  same 
review  procedures  for  systems  security, 
capacity  management,  and  recovery  and 
contingency  plaiming  that  it  employs 
for  the  systems  that  support  the  primary 
trading  session. 

2.  Statutory  Basis 

The  CHX  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(5)  of  the  Act  > 2  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  remove  impediments  and  to 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  of  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition.  Indeed,  the  Exchange 
believes  that  the  proposed  rule  change 
will  foster  competition  in  the  after- 
hours  market. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  Regarding  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W..  Washington,  D.C.  20549- 
0609.  Copies  of  the  submissions,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CHX.  All 
submissions  should  refer  to  File  No. 
SR-CHR-99-16  and  should  be 
submitted  by  November  10, 1999. 


IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  has  reviewed 
carefully  the  CHX's  proposed  rule 
change  and  believes,  for  the  reasons  set 
forth  below,  that  the  proposal  is 
consistent  with  the  requirements  of 
Section  6  of  the  Act '  ^  and  the  rules  and 
regulations  thereimder  applicable  to  a 
national  securities  exchange.^'* 
Specifically,  the  Commission  believes 
that,  by  providing  retail  investors  with 
an  additional  means  to  trade  after 
regular  trading  hours,  the  proposal  is 
consistent  with  Section  6(b)(5)  of  the 
Act  ^5  in  that  it  is  designed  to  remove 
impediments  to,  and  to  perfect  the 
mechanism  of,  a  free  and  open  market. 
The  implementation  of  the  CHX's  E- 
Session  should  enhance  competition  in 
the  after-hours  market.  Currently, 
several  electronic  trading  systems 
provide  retail  investors  tiie  opportunity 
to  trade  after-hours.  The  presence  of  a 
national  securities  exchange  in  the  after- 
hours  market  should  provide  retail 
investors  with  an  alternative  forum 
through  which  to  conduct  after-hours 
transactions. 

The  Commission  also  believes  that  the 
rules  and  regulations  applicable  to 
Exchange  members  should  enhance  the 
transparency  and  integrity  of  the  after- 
hours  market  and  prcmiote  the  goals  of 
the  national  market  system.  Specifically, 
the  Commission  finds  that  the  proposed 
rule  change  is  consistent  with  Section 
llA(a)(l)(C)  of  the  Act.16  Congress 
found  in  those  provisions  that  it  is  in 
the  public  interest  and  appropriate  for 
the  protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets 
to  assure  the  availability  to  brokers, 
dealers,  and  investors  of  information 
with  respect  to  quotations  for  and 
transactions  in  securities,  and  to  assure 
the  practicability  of  brokers  executing 
investors'  orders  in  the  best  market. '' 
The  proposed  rule  change  accomplishes 
the  objectives  of  the  Act  by  ensuring 
that  Nasdaq  and  SIAC  systems,  which 
are  used  by  market  participants  to 
communicate  quotations  and 
fransactions,  will  be  available  to 
investors  outside  of  traditional  market 
houirs,  thereby  providing  for  greater 
transparency  in  the  after-hours  market. 

In  addition,  the  Commission  notes 
that  the  CHX  has  added  new  featiu-es  to 


requiremei 
continue  t( 
markets  in 
them  for  ti 


"  15  U.S.C.  78fa))(5). 


"  15  U.S.C.  78f. 

'*  In  approving  this  rule,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efTiciencv.  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

•3  15U.S.C.  78f(b)(5). 

«15U.S.C78k-l(a)(l}(C}. 


>»  These  ch( 
submit  a  rule 
to  Section  19f 

'•  See  suprc 
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more  fully  automate  the  transmission  of 
orders  and  to  provide  additional 
protections  to  investors  who  trade 
during  the  E-Session.  For  example,  only 
imconditional  limit  orders  will  be 
eligible  for  execution  in  the  proposed  E- 
Session  and  all  such  orders  must  be 
specifically  designated  as  E-Session 
orders.  E-Session  orders  that  are  not 
executed  during  the  E-Session  will  be 
automatically  canceled  and  are  not 
carried  over  to  the  next-day  primary 
session.  The  Commission  further  notes 
that  the  CHX  proposes  to  require  its 
members  to  provide  certain  disclosures 
to  non-members  about  the  proposed  E- 
Session.  The  Commission  believes  that 
the  CHX's  proposed  mandatory 
disclosures  to  non-members  should 
ensure  that  customers  are  reasonably 
informed  about  the  specific  risks 
associated  with  participation  in  the 
after-hoiu-s  market  before  their  orders 
are  accepted  by  a  CHX  member.  These 
requirements  are  designed  to  limit,  to 
the  extent  possible,  the  likelihood  of 
investor  confusion  regarding  the 
significant  differences  between  the  E- 
Session  and  the  existing  trading 
sessions.  Moreover,  the  proposed 
requirement  that  specialist  firms 
continue  to  make  two-sided,  continuous 
markets  in  the  securities  assigned  to 
them  for  the  existing  trading  sessions 
may  provide  further  liquidity  for 
investor  orders. 

In  the  Commission's  view,  the  CHX's 
proposal  to  require  its  members  to 
follow  the  rules  and  procedures 
currently  in  place  for  the  existing 
trading  session,  with  certain  exceptions, 
is  reasonable.  The  Commission  notes 
that  proposed  exceptions  result  from  the 
CHX's  desire  to  more  fully  automate  its 
E-Session  and  the  fact  that  no  primary 
markets  are  expected  to  be  operating  in 
the  after-hours  market  at  the  time  the 
CHX's  E-Session  is  implemented. 
Although  the  Commission  believes  that 
the  proposed  exceptions  are  reasonable 
at  this  time,  the  Commission  expects 
that  the  CHX's  Best  System  and  its 
existing  rules  governing  odd-lot  orders 
would  be  applied  by  the  CHX  to  the  E- 
Session  as  soon  as  the  primary  markets 
initiate  trading  in  the  aJPter-hoiu's 
market.  ^^ 

The  Commission  further  notes  that 
the  CHX  has  represented  that  it  intends 
to  implement  enhanced  surveillance 
procedure  with  respect  to  the  proposed 
E-Session.  1^  The  enhanced  surveillance 
capabilities  should  assist  the  CHX  in 
satisfying  the  requirements  of  Section 


6(b)(5)  of  the  Act  20  that  Exchange 
proposals  be  designed  to  promote  just 
and  equitable  principles  of  trade. 

Finally,  the  CHX  has  requested  that 
the  Commission  find  good  cause 
pursuant  to  Section  19(b)(2)  of  the  Act  21 
for  approving  the  proposed  rule  change 
prior  to  the  30th  day  after  publication  in 
the  Federal  Register.  The  Commission 
finds  good  cause  for  approving  the 
proposed  rule  change  prior  to  the  30th 
day  after  the  date  of  publication  of 
notice  of  filing  thereof  in  the  Federal 
Register  because  accelerated  approval 
wiU  benefit  investors  by  providing  retail 
investors  with  another  venue,  in  tbis 
case,  a  national  seciuities  exchange,  for 
executing  transactions  after  regular 
trading  hours.  Moreover,  the  rules  and 
regulations  applicable  to  Exchange 
members  should  increase  competition- 
in,  and  enhance  the  transparency  of,  the 
after-hours  market.  In  particular,  SIAC 
and  Nasdaq  will  disseminate  CHX 
quotations  and  trade  data  on  a  real-time 
basis  over  the  consolidated  tape. 

The  Commission  further  believes  that 
good  cause  exists  for  approving 
Amendment  No.  1  to  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
the  date  of  publication  in  the  Federal 
Register.  The  Commission  notes  that 
Amendment  No.  1  merely  establishes 
the  extended  hoiu-s  trading  session  as  a 
pilot  program,  scheduled  to  expire  on 
March  1,  2000.  The  Commission 
believes  that  designation  the  E-Session 
as  a  pilot  program  will  provide  the 
Commission  and  the  CHX  with 
additional  time  to  evaluate  the  issues 
implicated  by  after-hoiu-s  trading.  In 
addition,  a  pilot  program  should 
provide  the  Commission  and  the  CHX 
with  greater  flexibility  to  modify  the 
program  to  ensure  consistency  across 
markets  when  the  primary  markets 
extend  their  trading  hoiu-s. 

The  Commission  believes  that  good  . 
cause  also  exists  to  accelerate  approval 
of  Amendment  No.  2  to  the  proposed 
rule  change.  Amendment  No.  2  delays 
the  date  on  which  the  proposal  becomes 
operative  to  October  29, 1999  to  provide 
the  Exchange  additional  time  to  ensure 
that  its  systems  are  ready.  The 
Commission  believes  that  it  is  prudent 
for  the  CHX  to  take  the  requisite  time  to 
ensure  that  its  systems  are  fully 
prepared  prior  to  implementing  its 
proposed  E-Session.  The  Commission 
finds,  therefore,  that  granting 
accelerated  approval  of  the  proposed 
rule  change,  including  Amendment  Nos. 
1  and  2,  is  appropriate  and  consistent 
with  Section  6  of  the  Act.22 


V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,23  that  the 
proposed  rule  change  (SR-CHX-99-16), 
as  amended,  is  hereby  approved  on  an 
accelerated  basis  as  a  pilot  program, 
through  March  1,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^* 

Mai'garet  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  99-27307  Filed  10-19-99;  8:45  amj 
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[Release  No.  34-42001;  File  No.  SR-CHX- 
99-17] 

Setf'Regulatory  Organizations;  Notica 
of  Rling  of  Proposed  Rule  Change  by 
ttie  Chicago  Stock  Exchange,  inc. 
Relating  to  Voluntary  Delisting 
Requirements 

October  13, 1999. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder,* 
notice  is  hereby  given  that  on 
September  24. 1999,  the  Chicago  Stock 
Exchange,  Inc.  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I  and  11  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  ftt)m  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Article  XXVni,  Rule  4  of  the  Exchange's 
rules  to  modify  the  prerequisites  to 
voluntary  delisting  from  the  Exchange. 
Specifically,  the  proposed  rule  change 
would  delete  the  requirement  that  an 
issuer  seeking  to  delist  first  obtain 
shareholder  approval,  replacing  the 
deleted  provisions  with  a  provision 
requiring  that  the  issuer  first  file  with 
the  Exchange  a  certified  copy  of  its 
board  resolution  authorizing  delisting. 


■oiliese  changes  would  require  the  CHX  to 
submit  a  rule  filing  with  the  Commission  pursuant 
to  SecUon  19(b)  of  the  Act.  15  U.S.C.  78s(b). 

'•  See  supra  note  11. 


'"IS  U.S.C.  78f{b)(5). 
"  15  U.S.C.  78s(b)(2). 
"15U.S.C78f. 


"  15  U.S.C.  78s(b)(2). 
"  17  CFR  200.30-3(a)(12). 
>  15  U.S.C.  78s(b)(l)- 
*17CFR240.19b-«. 
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n.  Self-Regiilatoiy  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Qiange 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tiie  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  has  proposed  the  rule 
change  in  order  to  ensure  that  CHX- 
listed  companies  are  not  subject  to  more 
stringent  voluntary  delisting 
requirements  than  those  imposed  by 
other  exchanges.  In  prior  years,  many 
exchanges  included  in  their  listing 
standards  the  requirement  that  an  issuer 
seeking  to  delist  voluntarily  first  obtain 
shareholder  approval.  Over  time,  this 
requirement  has  been  deleted  by  each 
exchange  (other  than  the  CHX)  and 
generally  has  been  replaced  with  the 
requirement  that  the  issuer  demonstrate 
that  its  board  of  directors  has  authorized 
delisting.  See,  e.g.,  Amex  Rule  18;  PCX 
Rule  3.4(b);  Phlx  Rule  809. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  ^  of  the  Act,  in  general,  and 
section  6(b)(5)  *  of  the  Act,  in  particular, 
in  that  it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to,  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  doe?  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Efifectiyeness  of  the 
Proposed  Rule  change  and  Timing  for 
Commimion  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regiilatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  located  at  the  above  address. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  self-regulatory 
organization.  AU  submissions  should 
refer  to  File  No.  SR-CHX-99-17  and 
should  be  submitted  by  November  10, 
1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  99-27370  Filed  10-19-99;  8:45  am] 
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99-57] 

S«lf-Regulatory  Organizations;  Notice 
of  Rling  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendment  No.  1  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  ttte  Extension 
of  Certain  Nasdaq  Services  and 
Facllitlee  Until  6:30  p.m.  Eastern  Time 

October  13, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Act  of  1934  ("Act"),i  and 
Rule  19b-4  thereunder,^  notice  is 
hereby  given  that  on  October  5, 1999, 
the  National  Association  of  Seciuities 
Dealers,  Inc.  ("NASD"),  through  its 
wholly-owned  subsidiary.  The  Nasdaq 
Stock  Market,  hic.  ("Nasdaq")  filed  with 
the  Seciuities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  n  below,  which  Items 
have  been  prepared  by  Nasdaq.  On 
October  13, 1999,  Nasdaq  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.  3  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  nde  change  from  interested 
persons.  For  the  reasons  discussed 
below,  the  Conunission  is  granting 
accelerated  approval  of  the  proposed 
rule  change  and  Amendment  No.  1  on 
a  pilot  basis  through  March  1,  2000. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

Pursuant  to  the  provisions  of  Section 
19(b)(1)  under  the  Act,'*  Nasdaq  is  filing 
a  proposed  rule  change  to  establish  a 
pilot  program  extending  the  availability 
of  several  Nasdaq  services  and  facilities 
until  6:30  p.m.  Eastern  Time.  In 
addition,  Nasdaq  is  proposing  to  extend 
the  applicabiUty  of  NASD  Interpretive 
Material  2110-2  (the  "Manning  Rule") 
until  6:30  p.m.  Eastern  Time.  Below  is 
the  text  of  the  proposed  rule  change. 


IM-2110-2 
Limit  Orde 


MS  U.S.C.  78f(b). 
♦15U.S.C.  78f(b)(5). 


*  17  CFR  200.30-3(a)(12). 


>  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3  Letter  to  Belinda  Blaine,  Associate  Director, 
Division  of  Market  Regulation  ("Division"), 
Commission,  from  Thomas  P.  Moran,  Assistant 
General  Counsel,  Nasdaq,  dated  October  12, 1999 
("Amendment  No.  1").  In  Amendment  No.  1, 
Nasdaq  proposes  to  amend  the  initial  filing  to 
request  that  the  Commission  approve  its  proposed 
extended  hours  trading  session  on  a  pilot  basis 
beginning  on  October  25, 1999,  through  March  1, 
2000.  Nasdaq  also  explains  in  Amendment  No.  1 
how  certain  concerns  regarding  calculation  of  a  4 
p.m.  closing  price  will  be  addressed  and  how  the 
Manning  Rule  will  apply. 

«15U.S.C.  78s(b)(l). 
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Proposed  new  language  is  italicized; 
proposed  deletions  are  in  brackets. 


IM-2110-2.  Trading  Ahead  of  Customer 
Limit  Order 

(a)  General  Application  ^ 

To  continue  to  ensure  investor 
protection  and  enhance  market  quality, 
the  Association's  Board  of  Governors  is 
issuing  an  interpretation  to  the  Rules  of 
the  Association  dealing  with  member 
firms'  treatment  of  their  customer  limit 
orders  in  Nasdaq  securities.  This 
interpretation,  which  is  applicable  from 
9:30  a.m.  to  6:30  p.m.  Eastern  Time, 
will  require  members  acting  as  market 
makers  to  handle  their  customer  limit 
orders  with  all  due  care  so  that  market 
makers  do  not  "trade  ahead"  of  those 
limit  orders.  Thus,  members  acting  as 
market  makers  that  handle  customer 
limit  orders,  whether  received  from 
their  own  customers  or  from  another 
member,  are  prohibited  from  trading  at 
prices  equal  or  superior  to  that  of  the 
limit  order  without  executing  the  limit 
order,  [.provided  that,  prior  to 
September  1, 1995,  this  prohibition 
shall  not  apply  to  customer  limit  orders 
that  a  member  firm  receives  from 
another  member  firm  and  that  are 
greater  than  1,000  shares.]  Such  orders 
shall  be  protected  from  executions  at 
prices  that  are  superior  but  not  equal  to 
that  of  the  limit  order.  In  the  interests 
of  investor  protection,  the  Association  is 
eliminating  the  so-called  disclosure 
"safe  harbor"  previously  established  for 
members  that  fully  disclosed  to  their 
customers  the  practice  of  trading  ahead 
of  a  customer  limit  order  by  a  market- 
making  firm.' 

'  " For  purposes  of  the  pilot  pmgram 
expanding  the  operation  of  certain  Nasdaq 
transaction  and  quotation  reporting  systents 
and  facilities  in  SH-NASD-99-57  during  the 
period  from  4  p.m.  to  6:30  p.m.  Eastern  Time, 
members  may  generally  limit  the  life  of  a 
customer  limit  order  to  the  period  of  9:30 
a.m.  to  4  p.m.  Eastern  Time.  If  a  customer 
does  not  formally  assent  ("opt-in")  to 
processing  of  their  limit  orderfs)  during  the 
extended  hours  period  commencing  after  the 
normal  close  of  the  Nasdaq  market,  limit 
order  protection  will  not  apply  to  that 
customer's  order(s). " 


sOn  September  9, 1999,  the  NASD  filed  a 
proposed  rule  change  (SR-NASD-99-44),  which 
became  effective  upon  filing  pursuant  to  Section 
19(b)(3)(A)  of  the  Act  and  Rule  19b-4(f)(l) 
thereunder,  modifying  IM-2110-2  (exclusion  of 
limit  orders  marketable  at  the  time  of  receipt).  A 
non-substantive  amendment  was  filed  on 
September  24.  1999.  This  filing  incorporates  the 
amendments  filed  in  SR-NASI>-99-44. 


(b)  Exclusion  for  Limit  Orders  That  Are 
Marketable  at  Time  of  Receipt 

No  Change. 

4617.  Normal  Business  Hours 

A  Nasdaq  market  marker  shall  be 
open  for  business  as  of  9:30  a.m.  Eastern 
Time  and  shall  close  no  earlier  than  4 
p.m.  Eastern  Time.  Shoidd  a  market 
maker  wish  to  voluntarily  remain  open 
for  business  later  than  4  p.m.  Eastern 
Time,  it  shall  so  notify  the  Nasdaq 
Market  Operations  via  a  Nasdaq 
terminal  and  shall  close  only  on  the 
hour  or  the  half  hour,  but  no  later  than 
6:30  p.m.  Eastern  Time.  Nasdaq  market 
makers  whose  quotes  are  open  after  4 
p.m.  Eastern  Time  shall  be  obligated  to 
comply,  while  their  quotes  are  open, 
with  all  NASD  Rules  that  are  not  by 
their  express  terms,  or  by  an  official 
interpretation  of  the  Association, 
inapplicable  to  any  part  of  the  4  p.m.  to 
6:30  p.m.  Eastern  Time  period. 

4630.  Reporting  Transactions  in 
Nasdaq  National  Market  Securities 

4632.  Transaction  Reporting 

(a)  When  and  How  Transactions  Are 
Reported 

(1H3)  No  Change. 

(4)  Transaction  Reporting  Outside 
Normal  Market  Hours.  (A)  Last  sale 
reports  of  transactions  in  designated 
securities  executed  between  8  a.m.  and 
9:30  a.m.  Eastern  Time  shall  be 
transmitted  through  ACT  within  90 
seconds  after  execution  and  shall  be 
designated  as  ".T"  trades  to  denote  their 
execution  outside  normal  market  hours. 
Additionally,  last  sale  reports  of 
transactions  in  designated  securities 
executed  between  the  hours  of  4  p.m. 
and  [5:15]  6:30  p.m.  Eastern  Time  shall 
be  transmitted  through  ACT  within  90 
seconds  after  execution;  trades  executed 
and  reported  after  4  p.m.  Eastern  Time 
shall  be  designated  as  ".T"  trades  to 
denote  their  execution  outside  normal 
market  hours.  Transactions  not  reported 
within  90  seconds  must  include  the 
time  of  execution  on  the  trade  report. 

(B)  Last  sale  reports  of  transactions  in 
designated  securities  executed  outside 
the  hours  of  8  a.m.  and  [5:15]  6:30  p.m. 
Eastern  Time  shall  be  reported  as 
follows: 

(i)  No  Change. 

(ii)  Last  sale  reports  of  transactions 
executed  between  [5:15]  6:30  p.m.  and 
midnight  Eastern  Time  shall  be 
transmitted  through  ACT  on  the  next 
business  day  (T+1)  between  8  a.m.  and 
[5:15]  6:30  p.m.  Eastern  Time,  be 
designated  "as/of  trades  to  denote  their 
execution  on  a  prior  day,  and  be 
accompanied  by  the  time  of  execution. 
The  party  responsible  for  reporting  on 


T+l,  the  trade  details  to  be  reported, 
and  the  applicable  procedures  shall  be 
governed,  respectively,  by  paragraphs 
Cb),  (c),  and  (d)  below. 
(5H8)  No  Change. 

4640.  Reporting  Transactions  in 
Nasdaq  Small  Cap — Market  Se  jurities 

4642.  Transaction  Reporting 

(a)  When  and  How  Transactions  Are 
Reported 

(1H3)  No  Change. 

{4)(A)  Last  sale  reports  of  transactions 
in  designated  securities  executed 
between  8  a.m.  and  9:30  a.m.  Eastern 
Time  shall  be  transmitted  through  ACT 
within  90  seconds  after  execution  and 
shall  be  designated  as  ".T"  trades  to 
denote  their  execution  outside  normal 
market  hours.  Additionally,  last  sale 
reports  of  transactions  in  designated 
securities  executed  between  the  horn's  of 
4  p.m.  and  [5:15]  6:30  p.m.  Eastern  Time 
shall  be  transmitted  through  ACT 
within  90  seconds  after  execution; 
trades  executed  and  reported  after  4 
p.m.  Eastern  Time  shall  be  designated  as 
".T"  trades  to  denote  their  execution 
outside  normal  market  hours. 
Transactions  not  reported  within  90 
seconds  must  include  the  time  of 
execution  on  the  trade  report. 

(B)  Last  sale  reports  of  transactions 
executed  outside  the  hours  of  8  a.m.  and 
[5:15]  6:30  p.m.  Eastern  Time  shall  be 
reported  as  follows: 

(i)  No  Change. 

(ii)  Last  sale  reports  of  transactions 
executed  between  [5:15]  6:30  p.m.  and 
midnight  Eastern  Time  shall  be 
transmitted  through  ACT  on  the  next 
business  day  (T+l)  between  8  a.m.  and 
[5:15]  6:30  p.m.  Eastern  Time,  be 
designated  "as/of  trades  to  denote  their 
execution  on  a  prior  day,  and  be 
accompanied  by  the  time  of  execution. 
The  party  responsible  for  reporting  on 
T+l,  the  trade  details  to  be  reported, 
and  the  applicable  procediues  shall  be 
governed,  respectively,  by  paragraphs 
(b),  (c),  and  (d)  below. 

(5)--(8)  No  Change. 

4650.  Reporting  Transactions  in 
Nasdaq  Convertible  Debt  Securities 

4652.  Transaction  Reporting 

(a)  When  and  How  Transactions  Are 
Reported 

(l)-(3)  No  Change. 

(4)  Transactions  Reporting  Outside 
Normal  Market  Hoiu«.  (A)  Last  sale 
reports  of  transactions  in  designated 
securities  executed  between  8  a.m.  and 
9:30  a.m.  Eastern  Time  shall  be 
transmitted  tlirough  ACT  within  90 
seconds  after  execution  and  shall  be 
designated  as  ".T"  trades  to  denote  their 
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execution  outside  normal  market  hoiu-s. 
Additionally,  last  sale  reports  of 
transactions  in  designated  securities 
executed  between  the  hours  of  4  p.m. 
and  [5:15]  6:30  p.m.  Eastern  Time  shall 
be  transmitted  through  the  ACT  system 
within  90  seconds  after  execution; 
trades  reported  after  4  p.m.  Eastern 
Time  shall  be  designated  as  ".T"  trades 
to  denote  their  execution  outside 
normal  market  hours.  Transactions  not 
reported  within  90  seconds  must 
include  the  time  of  execution  on  the 
trade  report. 

(B)  Last  sale  reports  of  transactions  in 
designated  securities  executed  outside 
the  hours  of  8  a.m.  and  (5:15)  6:30  p.m. 
Eastern  Time  shall  be  reported  as 
follows: 

(i)  No  Change. 

(ii)  Last  sale  reports  of  transactions 
executed  between  [5:15]  6:30  p.m.  and 
midnight  Eastern  Time  shall  be 
transmitted  through  ACT  on  the  next 
business  day  (T+1)  between  8  a.m.  and 
[5:15]  6:30  p.m.  Eastern  Time,  be 
designated  "as/of  trades  to  denote  their 
execution  on  a  prior  day,  and  be 
accompanied  by  the  time  of  execution. 
The  party  responsible  for  reporting  on 
T+1,  the  trade  details  to  be  reported, 
and  the  applicable  procedures  shall  be 
governed,  respectively,  by  paragraphs 
(b),  (c),  and  (d)  below. 

(5H7)  No  Change. 

6600.  Reporting  Transactioiis  in  Over- 
the-Counter  Equity  Securities 

6620.  Transaction  Reporting 

(a)  When  and  How  Transactions  Are 
Reported 

(1H2)  No  Change. 

(3)  Transaction  Reporting  Outside 
Normal  Market  Hours.  (A)  Last  sale 
reports  of  transactions  in  OTC  Equity 
Securities  executed  between  8  a.m.  and 
9:30  a.m.  Eastern  Time  shall  be 
transmitted  through  ACT  within  90 
seconds  after  execution  and  shall  be 
designated  as  ".T"  trades  to  denote  their 
execution  outside  normal  market  hours. 
Last  sale  reports  of  transactions  in  OTC 
Equity  Seciu-ities  executed  between  the 
hours  of  4  p.m.  and  [5:15]  6:30  p.m. 
Eastern  Time  shall  also  be  transmitted 
through  ACT  within  90  seconds  after 
execution;  trades  executed  and  reported 
after  4  p.m.  Eastern  Time  shall  be 
designated  as  ".T"  to  denote  their 
execution  outside  normal  market  hours. 
Transactions  not  reported  within  90 
seconds  must  include  the  time  of 
execution  on  the  trade  report. 

(B)  Last  sale  reports  of  transactions 
ins  OTC  Equity  Securities  executed 
outside  the  hours  of  8  a.m.  and  [5:15] 
6:30  p.m.  Eastern  Time  shall  be  reported 
as  follows: 


(i)  No  Change. 

(ii)  Last  sale  reports  of  transactions 
ins  AORs,  Canadian  issues,  or  domestic 
OTC  Equity  Securities  that  are  executed 
between  [5:15]  6:30  p.m.  and  midnight 
Eastern  Time  shall  be  transmitted 
through  ACT  on  the  next  business  day 
(T+1)  between  8  a.m.  and  [5:15]  6:30 
p.m.  Eastern  Time,  be  designated  "as/ 
of  trades  to  denote  their  execution  on 
a  prior  day,  and  be  accompanied  by  the 
time  of  execution.  The  party  responsible 
for  reporting  on  T+1,  the  trade  details  to 
be  reported,  and  the  applicable 
procedures  shall  be  governed, 
respectively,  by  paragraphs  (b),  (c),  and 
(d)  below;  and 

(iii)  No  Change. 

(4)-{6)  No  Change. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Trading  securities  outside  of  normal 
market  hours  is  not  a  new  phenomenon. 
Nasdaq  presently  makes  available 
several  systems  xmtil  until  5:15  p.m. 
Eastern  Time  to  facilitate  trading  after 
the  close  of  the  Nasdaq  market  at  4  p.m. 
Eastern  Time.  Recently,  however, 
several  alternative  trading  systems  have 
initiated  their  own  after-hours  trading 
sessions.  As  such,  there  are  now  several 
different  market  venues  available  for 
trading  after  4:00  p.m.  Eastern  Time. 
Presently  there  is  no  facility  available  to 
aggregate  the  activity  in  these  various 
markets,  making  it  difficult  for  market 
participants  to  determine  the  best  prices 
available.  Furthermore,  information 
regarding  transactions  executed  on  these 
different  markets  is  currently  not  widely 
available  to  investors,  depriving  them 
and  other  market  participants  of  full, 
verifiable  information  on  which  to  base 
trading  decisions. 

To  remedy  this  situation,  Nasdaq  is 
proposing  to  establish  a  pilot  program  to 
extend,  effective  October  25, 1999 
through  March  1,  2000,  the  availability 
of  its  trade  reporting  and  quotation 


dissemination  facilities  until  6:30  p.m. 
Eastern  Time  to  encourage  the 
collection  and  public  dissemination  of 
securities  transactions  taking  place  after 
the  4  p.m.  close  of  the  Nasdaq  market, 
these  facilities  are  presently  available 
until  5:15  p.m.  Eastern  Time.  At  the 
outset,  Nasdaq  wishes  to  stress  that  the 
above  proposals  are  made  in  response  to 
requests  from  other  market  participants 
that  wish  to  expand  their  trading 
activity  in  the  hours  after  the  regular 
close  of  the  Nasdaq  market.  It  is 
Nasdaq's  view  that  the  importance  of 
bringing  increased  transparency  in  the 
form  of  more  visible  quotes  and 
transaction  reports  to  the  time  period 
after  the  Nasdaq  market's  close  imposes 
an  obligation  on  Nasdaq  to  make 
available  these  systems  and  services  as 
quickly  as  possible.  Nasdaq  remains 
committed  to  working  with  the 
Commission  and  other  primary  markets 
to  carefully  evaluate  the  complex  issues 
surrounding  any  future  expansion  of 
regular  market  trading  hours.  Under  the 
pilot  proposal,  Nasdaq  will  extend  to 
6:30  p.m.  Eastern  Time  the  operating 
hours  of  the  following  services:  (1) 
SelectNet  Service  ("SelectNet");  (2) 
Automated  Confirmation  Transaction 
Service  ("ACT");  (3)  Nasdaq  Quotation 
Dissemination  Service  ("NQDS");  and 
(4)  Nasdaq  Trade  Dissemination  Service 
("NTDS").  The  posting  of  quotations 
and  trading  of  securities  by  NASD 
members  during  the  period  of  time  after 
Nasdaq's  normal  market  close  and 
before  6:30  p.m.  Eastern  Time  shall  be 
voluntary. 

Under  the  pilot,  any  Nasdaq  market 
maker  that  chooses  to  post  quotations 
and  trade  during  the  4  p.m.  to  6:30  p.m. 
Eastern  Time  period  shall  be  obligated 
to  post  firm  two-sided  quotations  when 
opening  and  making  its  market,  but  may 
enter  or  leave  the  market  on  the  hour  or 
half-hour  up  to  6:30  p.m.  Eastern  Time. 
NASD  member  firms  that  do  not  choose 
to  open  their  market  and  instead  send 
customer  or  proprietary  orders  to  other 
market  participants  for  display  and/or 
execution  (or  diat  choose  to  hold  those 
orders  until  the  next  day's  regular 
trading  session]  will  likewise  not  be 
obligated  to  post  firm  two-sided  quotes.^ 
Regardless  of  an  NASD  member's 
quotation  activity,  all  transactions  in 
Nasdaq  National  Market,  SmallCap, 
Convertible  Debt  and  over-the-counter 
equity  seciuities  executed  between  the 
hours  8  a.m.  and  6:30  p.m.  Eastern  Time 


^  Nasdaq  market  makers  that  do  not  elect  to  open 
their  quotes  would  still  be  obligated  to  trade  report 
transactions  during  the  4  p.m.  to  6:30  p.m.  Eastern 
Time  period  consistent  with  current  trade  reporting 
rules  applicable  during  regular  market  hours. 


'SeeNASE 
•NASD  Rul 
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must  be  reported  to  ACT  within  90 
seconds. 

Along  with  the  expanded  operating 
times  of  the  above  systems  and  services, 
Nasdaq  also  wishes  to  make  clear  to 
members  which  NASD  Rules  will  be  in 
force  during  the  extended  SelectNet  and 
ACT  sessions.  Except  as  modified  by 
this  filing,  only  those  rules  that  are 
limited  by  their  express  terms,  or  by  an 
official  interpretation  of  the  Association, 
to  a  specific  time  period  outside  of  the 
4  p.m.  to  6:30  p.m.  Eastern  Time  period 
shall  not  be  in  force  during  the  extended 
SelectNet/ACT/NQDS/NTDS  sessions. 
Towards  that  end,  Nasdaq  is  proposing 
to  modify  NASD  rule  4617  (Normal 
Business  Hours)  to  make  clear  to  Nasdaq 
market  makers  who  volimtarily  open 
their  markets  after  the  close  that,  except 
as  modified  by  this  filing,  they  are 
obligated  to  conduct  their  business 
during  the  extended  SelectNet/ ACT/ 
NQDS/NTDS  sessions  in  conformity 
with  all  NASD  Rules  whose 
applicability  is  not  limited  to  specific 
times  outside  the  4  p.m.  to  6:30  p.m. 
Eastern  Time  period.  In  addition, 
Nasdaq's  Board  of  Directors,  at  its 
meeting  on  October  6, 1999,  approved  a 
proposal  to  amend  NASD  IM-2110-2 
(also  known  as  the  "Manning  Rule")  to 
extend  its  applicability  until  6:30  p.m. 
Eastern  Time.  The  Manning  Rule 
prohibits  an  NASD  member  firm  which 
is  holding  a  customer  limit  order  from 
trading  from  that  member's  market 
making  proprietary  account  at  a  price 
that  would  satisfy  the  customer's  limit 
order  without  executing  that  customer 
limit  order.  This  interpretation 
previously  applied  only  during  regular 
Nasdaqmarket  hours.'' 

NASD's  Short  Sale  Rule,8  however, 
will  not  initially  be  applicable  beyond 
normal  market  hours.  In  NASD  Notice 
to  Members  94-68,  the  NASD  limited 
the  Short  Sale  Rule's  applicability  to 
normal  market  hours  (9:30  a.m.  to  4 
p.m.  Eastern  Time).  In  addition, 
technological  constraints  currently 
prevent  Nasdaq  from  calculating  a  best 
bid/offer  during  the  period  between  4 
p.m.  and  6:30  p.m.  Eastern  Time.  As  a 
result,  Nasdaq  cannot  provide  the  last 
bid  directional  arrow  that  is  relied  on  by 
market  participsmts  to  remain  in 
compliance  with  the  rule.  Nasdaq 
believes  that  it  will  be  technologically 
possible  to  calculate  and  provide  an 
inside  quote  for  the  extended  SelectNet 
session  by  on  or  about  December  6, 
1999.  During  the  interim,  Nasdaq  will 
evaluate  after-the-close  trading  activity 
to  determine  whether  an  extension  of 
the  Short  Sale  Rule  to  the  4  p.m.  to  6:30 
p.m.  Eastern  Time  period  is  appropriate. 
Prior  to  the  provision  of  an  inside  quote. 


NASD  members  will,  however,  continue 
to  be  required  to  make  affirmative 
determinations  that  they  will  receive 
delivery  of  a  security  from  their 
customers  or  that  the  member  can 
borrow  the  security  on  behalf  of  the 
customer  for  delivery  by  settlement  date 
before  accepting  short  sale  orders  during 
the  extended  SelectNet  and  ACT 
sessions.^ 

Finally,  given  the  importance  of 
timely  trade  reporting  for  transparency 
purposes,  Nasdaq's  trade  reporting  rules 
for  NMS,  SmallCap,  Convertible  Debt, 
and  over-the-coimter  equity  securities 
(Rules  4632,  4642.  4652,  6620)  will  be 
modified  to  mandate  90  second  ACT 
trade  reporting  for  all  transactions  in 
these  securities  executed  after  Nasdaq's 
regular  market  close  and  before  6:30 
p.m.  Eastern  Time.  Nasdaq  staff  will 
continue  to  initiate  trading  halts  i°  and 
adjudicate  clearly  erroneous  trade 
disputes  in  the  extended  SelectNet  and 
ACT  sessions  using  the  same  standards 
and  methods  as  employed  during 
normal  market  hours."  Nasdaq's 
MarketWatch  and  NASD  Regulation's 
Market  Regulation  Department  will  be 
staffed  to  provide  oversight  of  trading 
and  quotation  activity  up  to  7  p.m. 
Eastern  Time. 

Amendment  No.  1.  Among  other 
things,  Nasdaq's  Amendment  No.  1 
addresses  issues  concerning  the 
dissemination  of  regular  session  closing 
price  reports  xmder  the  pilot  program. 
Specifically,  the  Amendment  confirms 
that  systems  operations  until  6:30  p.m. 
Eastern  Time  will  not  interfere  with  the 
ability  of  investors  to  obtain  4  p.m. 
closing  prices  in  Nasdaq  securities. 
Closing  prices  are  currently 
disseminated  by  vendors  shortly  after 
the  4  p.m.  close  even  though  the  Nasdaq 
systems  operate  until  5:15  p.m.  Eastern 
Time;  systems  operations  until  6:30 
p.m.  Eastern  Time  will  not  change  this 
practice.  Trades  effected  after  4  p.m. 
Eastern  Time  will  continue  to  be 


'  See  NASD  Notice  to  Members  95-67. 
■NASD  Rule  3350. 


«  See  NASD  Rule  3370. 

1°  Nasdaq  notes  that  this  trading  hall  authority 
will  be  limited  to  individual  stocks  only  and  will 
be  undertaken  in  consultation  with  other  primary 
markets  operating  after  4  p.m.  Eastern  Time. 
Market-wide  trading  halt  rules  currently  in  effect 
rely  solely  on  percentage-based  declines  in  the  Dow 
Jones  Industrial  Average  ("DJ1A"1.  a  narrow  index 
that  does  not  contain  any  Nasdaq  stocks  and  which 
will  not  be  calculated  after  the  |  p.m.  close.  In  the 
event  that  a  circuit  breaker  halt,  triggered  dimng 
regular  market  hours,  prevents  a  normal  close  of 
U:S.  primary  markets.  Nasdaq  proposes  that  no 
extended  SelectNet  or  ACT  sessions  be  commenced 
that  day. 

< '  Nasdaq  has  also  been  informed  by  the  staff  of 
NASD  Regulation,  Inc.  of  its  view  that  nothing  in 
the  instant  proposals  modifies  or  limits  an  NASD 
member's  obligation  to  compiv  with  the  rules  of 
NASD  Regulation's  Order  Audit  Trail  System 
("OATS")  when  reporting  trading  activity  taking 
place  between  4  p.m.  and  6:30  p.m.  Eastern  Time. 
Nasdaq's  MarketWatch  and  NASD  Regulation's 
Market  Regulation  Department  will  be  staffed  to 
provide  oversight  of  trading  and  quotation  activity 
up  to  7  p.m.  Eastern  Time. 


designated  as  ".T"  trades  that  do  not 
affect  clasing  price  in  the  relevant 
security. 

Amendment  No.  1  also  describes  how 
Nasdaq  will  address  issues  involving 
the  use  of  closing  prices  for  NAV 
>  calculations  by  mutual  funds.  In 
particular,  under  the  Nasdaq  proposal, 
certain  specialized  closing  price  reports 
for  non-OTC  Bulletin  Board  and  foreign 
ordinary  issues,  as  well  as  some 
American  Depository  Receipts 
("ADRs"),  will  not  be  issued  by  Nasdaq 
in  time  to  permit  funds  to  report  their 
NAVs  to  Nasdaq's  Mutual  Fimd 
Quotation  Service  ("MFQS")  by  that 
system's  5:50  p.m.  Eastern  Time 
deadline.  Accordingly,  Nasdaq  has 
indicated  that  it  will  post  an  electronic 
file  with  this  closing  price  information 
on  the  OTC  Bulletin  Board  web  site 
between  5:20  p.m.  and  5:40  p.m.  Eastern 
Time  (with  an  internal  goal  of  posting 
by  5:30  p.m.  Eastern  Time). 

In  addition,  some  fimds  and  vendors 
have  raised  general  concerns  about  what 
they  perceived  to  be  lack  of  time  to 
modify  and  test  their  systems  before  the 
planned  introduction  of  inside 
quotations  up  to  6:30  p.m.  Eastern  Time. 
Amendment  No.  1  indicates  that,  in 
response  to  these  concerns,  Nasdaq  has 
pushed  back  the  planned  start-up  date 
for  distributing  after-hours  inside 
quotations  from  November  1  to 
December  6,  1999.  While  Nasdaq 
acknowledges  that  this  later  start-up 
date  will  not  satisfy  every  concern 
raised  by  vendors  and  funds.  Nasdaq 
believes  that  the  delay  until  December 
6  should  provide  sufficient  time  for 
essential  systems  modifications  and 
testing.  Nasdaq  states  that  it  vdll 
continue  to  work  with  vendors  and  the 
mutual  fund  industry  on  these  issues. 

Amendment  No.  1  also  clarifies  how 
the  Manning  Rule  will  apply  during  the 
extended  hours  of  the  pilot  from  4  p.m. 
to  6:30  p.m.  Eastern  Time.  Nasdaq 
confirms  in  Amendment  No.  1  that,  on 
October  6. 1999.  the  Board  of  Directors 
of  Nasdaq  approved  the  expansion  of 
the  applicability  of  the  Manning  Rule  to 
6:30  p.m.  Eastern  Time.  Nasdaq  also 
clarifies  the  application  of  the  Manning 
Rule  after  4  p.m.  Eastern  Time  by 
adding  a  footnote  to  IM-2100-2(a) 
discussing  the  handling  of  customer 
limit  orders  if  the  customer  does  not 
formally  opt-in  to  processing  limit 
orders  during  the  extended  hours 
period. 

Based  on  the  above,  Nasdaq  believes 
that  the  proposed  rule  changes  are 
consistent  with  the  provisions  of 
Section  15A(b)(b)  of  the  Act  in  that  they 
are  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
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trade,  and  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  and 
processing  information  wi^  respect  to, 
and  facilitating  transactions  in 
securities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  ^e  Act. 

C.  SRO's  Statement  on  Comments  on 
the  Proposed  Rule  Change  Received 
From  Members,  Participants,  or  Others 

Although  written  comments  were  not 
solicited,  Nasdaq  has  received  four 
letters  from  market  participants 
expressing  concerns  relating  to  the 
proposed  rule  change.  ^^  Nasdaq  has 
addressed  these  comment  letters  in 
Amendment  No.  1. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 


"  Letter  to  Richard  G.  Ketchum,  President, 
NASD,  from  Craig  S.  Tyle,  General  Counsel, 
Investment  Company  Institute,  dated  September  24, 
1999;  Letter  to  Richard  G.  Ketchum,  President. 
NASD,  and  Patrick  J.  Campbell.  Chief  Operating 
Officer  and  Executive  Vice  President,  The  Nasdaq- 
Amex  Market  Group,  Inc.,  from  Jenni  Neumann, 
Senior  Vice  President.  Global  Database 
Management,  Bridge  Information  Systems,  dated 
September  27, 1999;  Letter  to  Richard  G.  Ketchum, 
President,  NASD,  from  David  Byrnes,  Senior  Vice 
President,  Americas  Information  Management 
Group,  Reuters  Information,  dated  September  28, 
1999;  and  Letter  to  Richard  G.  Ketchum.  President. 
NASD,  from  Thomas  J.  Higgins,  Principal  and 
Treasurer  of  the  Vanguard  Funds,  The  Vanguard 
Group,  dated  September  29, 1999. 


SR-NASD-99-57  and  should  be 
submitted  by  November  10, 1999. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Rule  Change 

For  the  reasons  discussion  below,  the 
Commission  finds  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and,  in 
particular,  the  requirements  of  Sections 
llAandlSA." 

Specifically,  the  Commission  believes 
that  the  proposed  rule  change  as 
amended  furthers  the  goals  of  the 
national  market  system  as  reflected  in 
Sections  llA{a)(l)(C)(iii)  and  (iv)  of  the 
Act.^"*  Congress  found  in  those 
provisions  that  it  is  in  the  public 
interest  and  appropriate  for  the 
protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets 
to  assure  the  availability  to  brokers, 
dealers,  and  investors  of  information 
with  respect  to  quotations  for  and 
transactions  in  securities,  and  to  assure 
the  practicability  of  brokers  executing 
investors'  orders  in  the  best  market. 
Section  llA{a)(l)  further  found  that  the 
linking  of  all  markets  for  qualified 
securities  through  commimication  and 
data  processing  facilities  would  foster 
efficiency,  enhance  competition, 
increase  the  information  available  to 
brokers,  dealers,  and  investors,  facilitate 
the  offsetting  of  investors'  orders,  and 
contribute  to  best  execution  of  such 
orders.  ^^  The  proposed  rule  change  as 
amended  will  assure  the  availability  of 
information  with  respect  to  quotations 
and  transactions  because  it  makes 
Nasdaq's  systems,  which  are  used  by 
market  participants  to  communicate 
quotes  and  orders  and  to  report  trades, 
available  imtil  6:30  p.m.  Eastern  Time. 
Currently,  there  is  not  consolidated 
source  of  information  on  trades  and 
quotations  after  5:15  p.m.  Eastern  Time, 
making  it  difficult  for  investors  to 
determine  the  best  prices  available. 
Nasdaq's  proposal  will  enhance 
transparency  by  requiring  that 
transactions  in  NMS,  SmallCap, 
Convertible  Debt,  and  over-the-counter 
equity  securities  that  take  place  up  to 
6:30  p.m.  Eastern  Time  be  reported 
within  90  seconds.  In  addition,  to  the 
extent  that  a  market  maker  chooses  to 
participate  in  the  after-hours  session,  its 
quotations  will  be  disseminated  through 
NQDS.  As  a  result,  investors  will  be 


>^  In  approving  this  rule,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

"15  U.S.C.  78k^l(a)(l)(C)  (iii)  and  (iv). 

"  15  U.S.C.  78k-l(a). 


better  able  to  evaluate  prices  before 
entering  their  order  after  primary 
trading  hours.  In  sum,  by  provicUng  the 
consolidated  quotation  display  and  last 
sale  tape  for  transactions  taking  place 
between  4  p.m.  and  6:30  p.m.  Eastern 
Time,  Nasdaq's  proposal  should 
enhance  investor  protection  and 
confidence  because  it*vill  give  market 
participants  more  complete  information 
upon  which  to  base  trading  decisions. 

The  Commission  also  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  15A  of  the  Act  '^  in  that  it  is 
designed  to  prevent  fiaudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settiing,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  nationsd  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  proposed  rule 
change  accomplishes  these  objectives  by 
making  Nasdaq's  systems  available  to 
market  participants  who  choose  to  offer 
trading  to  customers  outside  of 
traditional  market  hours,  by  providing 
for  greater  transparency,  and  by  linking 
the  various  market  participants  engaged 
in  trading  during  those  hours  through 
SelectNet. 

Amendment  No.  1  also  confirms  that 
the  extended  trading  pilot  will  not 
interfere  with  the  ability  of  investors  to 
obtain  4  p.m.  closing  prices  in  Nasdaq 
securities.  Moreover,  Nasdaq  has 
ouUined  measures  that  it  has  taken  to 
address  specific  concerns  of  vendors 
and  the  mutual  fund  industry 
concerning  the  availability  of  closing 
prices  for  NAV  calculations  and  the 
need  for  sufficient  time  to  modify  and 
test  their  systems  before  the  plaimed 
introduction  of  inside  quotations  after  4 
p.m.  Eastern  Time.  While  Nasdaq 
acknowledges  that  these  measures  will 
not  satisfy  every  concern  raised  by 
vendors  and  fimds,  the  delay  imtil 
December  6th  for  the  dissemination  of 
after-hours  inside  quotations  should 
provide  sufficient  time  for  essential 
systems  modifications  and  testing. 
Nasdaq  has  indicated  that  it  will 
continue  to  work  with  vendors  and  the 
mutual  fund  industry  on  these  issues.  In 
light  of  the  need  for  improved 
transparency  during  the  after-hours 
session,  and  Nasdaq's  willingness  to 
continue  to  work  with  vendors  and 
mutual  funds  to  ensure  an  orderly 
extension  of  price  reporting,  the 
Commission  believes  that  Nasdaq's 


'615U.S.C.  78or-3. 
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determination  to  proceed  with  its  pilot 
on  schedule  is  reasonable. 

In  addition,  the  proposed  nde  change 
as  amended  furthers  the  objectives  of 
Section  15A  of  the  Act  by  specifically 
extending  rules  designed  to  protect 
investors  beyond  the  traditional  market 
hours  while  Nasdaq's  systems  are 
operating.  For  example,  the  Manning 
Rule  previously  did  not  apply  after  4 
p.m.  Eastern  Time.  Originally,  the 
NASD  believed  Manning  obligations 
should  not  apply  after  4  p.m.  Eastern 
Time  because  the  after-hours  market 
was  fundamentally  different  from  the 
regular  market,  i'  With  the  advent  of  on- 
line retail  trading  and  other 
technological  advances,  however,  the 
nature  of  the  after-hours  market  is 
changing.  In  particular,  the  increasing 
presence  of  retail  customers  during  the 
after-hours  market  has  led  the  NASD  to 
reconsider  the  application  of  the 
Manning  Rule  between  4  p.m.  and  6:30 
p.m.  Eastern  Time.  Accordingly,  upon 
approval  of  the  pilot,  members  acting  as 
market  makers  during  these  hours  will 
be  required  to  handle  their  customer 
limit  orders  with  due  care  so  that  they 
do  not  trade  ahead  of  those  limit  orders. 
Members  acting  as  market  makers  that 
handle  customer  limit  orders,  whether 
received  from  their  own  customers  or 
from  another  member,  will  be 
prohibited  itom  trading  at  prices  equal 
or  superior  to  that  of  the  limit  order 
without  executing  the  limit  order.  The 
Commission  believes  that  the 
application  of  the  protections  of  the 
Maiming  and  other  NASD  rules  during 
after-hours  trading  will  significantly 
enhance  investor  protection. '^ 

Commission  Rules 

The  Commission  has  received 
inquiries  from  market  participants 
seeking  clarification  regarding  which 
Commission  rules  apply  to  NASD 
members  who  choose  to  trade  after  4 
p.m.  Eastern  Time  while  Nasdaq's 
systems  are  in  operation.  The 
Commission  wishes  to  clarify  that,  by 
their  terms,  SEC  Rul^s  llAcl-l(c)(2) 
(the  "Finn  Quote  Rule  "),  llAcl-l(c)(51 
(the  "ECN  Display  Alternative"), 
llAcl-4  (the  "Limit  Order  Display 
Rule")  and  Rule  301(b)  ("Regulation 
ATS")  apply  to  NASD  member  firms 


that  choose  to  trade  between  4  p.m.  and 
6:30  p.m.  Eastern  Time.'^ 

In  general,  SEC  Rule  llAcl-l(b)(l)(ii) 
requires  an  association  to  disseminate 
the  best  bid,  offer,  and  quotation  sizes 
for  subject  securities  whenever  "last 
sale  information  with  respect  to 
reported  securities  is  reported  [by  a 
member  acting  in  the  capacity  of  an 
OTC  market  maker]  pursuant  to  an 
effective  transaction  reporting  plan."  ^o 
NASD  members,  including  OTC  market 
makers,  who  choose  to  trade  from  4  p.m. 
to  6:30  p.m.  Eastern  Time  will  be 
required  to  report  last  sale  information 
pursuant  to  the  NASD's  rules,  and  the 
NASD  will  disseminate  quotes  during 
this  time  period.  These  procedures,  in 
turn,  trigger  the  Commission's  Firm 
Quote  Rule,  which  generally  obligates 
OTC  market  makers  to  execute  any 
order  to  buy  or  sell  a  subject  security, 
other  than  an  odd-lot  order,  presented  to 
it  by  another  broker  or  dealer,  or  any 
other  person  belonging  to  a  category  of 
persons  with  whom  such  responsible 
broker  or  dealer  customarily  deals,  at  a 
price  at  least  as  favorable  to  such  buyer 
or  seller  as  the  responsible  broker's  or 
dealer's  published  bid  or  published 
offer. 

Similarly,  the  reporting  of  last  sale 
information  to  the  NASD  triggers  the 
ECN  Display  Alternative.  Under  the 
ECN  Display  Alternative,  an  order 
entered  by  a  market  maker  into  an 
electronic  communications  network 
("ECN")  that  widely  disseminates  the 
order  is  deemed  to  be  a  bid  or  offer  to 
be  commimicated  to  the  market  maker's 
association  for  at  least  the  minimum 
quotation  size  required  by  the 
Association's  rules  if  the  priced  order  is 
for  the  account  of  the  market  maker,  or 
the  actual  size  of  the  order  up  to  the 
minimum  quotation  size  required  if  the 
priced  order  is  for  the  accoimt  of  a 
customer.  The  ECN  Display  Alternative 
deems  the  market  maker  to  be  in 
compliance  with  this  requirement  if  the 
ECN  displays  the  market  maker's  order 
in  Nasdaq.  21 

In  addition,  the  Limit  Order  Display 
Rule  is  not  limited  to  regular  trading 
hours,  but  also  applies  to  OTC  market 
makers  that  choose  to  participate  in 
after-hours  trading  sessions.  Simply  put. 


>'  See.  e.g..  NASD  Notice  to  Members  95-67. 

'"The  Commission  believes  that  the  clarification 
of  the  application  of  the  Manning  Rule  in 
Amendment  No.  1  provides  further  enhancement  of 
investor  protection.  In  addition,  the  Nasdaq  staff 
has  indicated  that  a  rule  proposal  is  being 
developed  for  consideration  by  the  appropriate 
Boards  that  would  require  that  member  firms 
establish  procedures  to  have  customers  "opt-in"  to 
having  their  order(s)  processed  during  any  period 
outside  of  the  9:30  a.m.  to  4  p.m.  regular  trading 
session  for  Nasdaq. 


"17  CFR  240.11Acl-l(c)(2).  17  CFR  240.11Acl- 
1(c)(5),  17  CFR  240.11AC1-4, 17  CFR  242.301(b) 
For  a  complete  discussion  of  these  rules  and  the 
definitions  of  the  terms  used  in  the  following 
discussion,^see  the  applicable  Commission  releases. 

2°  17  CFR  240.11  Acl-l(b)(l)(ii). 

2'  Therefore,  if  an  ECN  is  receiving  OTC  market 
maker  orders  before  6:30  p.m.  Eastern  Time,  the 
ECN  must  transmit  those  orders  through  SelectNet 
for  display  in  the  Nasdaq  montage,  or  the  OTC 
market  maker  must  post  the  quote  separately  in  its 
own  quote  line  in  the  montage  in  order  to  be  in 
compliance  with  the  ECN  Display  Alternative. 


the  Limit  Order  Display  Rule  requires 
an  OTC  market  maker  to  publish 
immediately  a  bid  or  offer  that  reflects 
the  price  and  full  size  of  each  customer 
limit  order  that  improves  the  bid  or  offer 
of  the  OTC  market  marker,  or  that 
reflects  the  full  size  of  the  customer 
limit  order  that  is  priced  equal  to  the 
bid  or  offer  of  the  OTC  market  maker  or 
the  national  best  bid  or  offer,  and  * 

represents  more  than  a  de  minimis 
change  in  the  size  of  the  OTC  market 
maker's  bid  or  offer.^^ 

Regulation  ATS  also  applies  to  market 
participants  who  choose  to  operate  from 
4  p.m.  to  6:30  p.m.  Eastern  Time. 
Currently,  any  alternative  trading 
system  that  has  five  percent  or  more  of 
the  average  daily  trading  volume  in  a 
security  must  display  its  best  orders  in 
that  security  in  the  public  quotation 
stream  during  regular  trading  hours. 
Although  there  may  be  some  confusion 
as  to  whether  average  "daily"  trading 
volume  includes  trades  executed 
outside  of  normal  market  hours,  the 
calculation  alternative  trading  systems 
must  make  regarding  volume  includes 
all  trades  executed  during  the  twenty- 
four  hours  that  constitute  a  day.  Any 
alternative  trading  system  that  meets  the 
five  percent  threshold  must  therefore 
display  its  orders  in  the  public 
quotation  stream  whenever  the  public 
quotation  systems  make  display 
possible. 

The  Commission  is  aware  that  there 
has  been  confusion  among  market 
participants  as  to  the  applicability  of 
these  mles  after  4  p.m.  Eastern  Time. 
Consequently,  the  Commission  has 
issued  a  no-action  letter  to  the  NASD 
relieving  market  participants  from 
complying  with  Rules  11  Acl-1  (c)(5) 
(the  ECN  Display  Alternative),  llacl-4 
(the  Limit  Order  Display  Rule),  Rule 
301(b)  (Regulation  ATS),  and  the 
NASD's  Manning  Ride  until  November 
2, 1999.25  This  temporary  relief  is 
designed  to  give  market  participants 
(including  ECNs)  time  to  make  the 
system  changes  necessary  to  comply 
with  these  rules  during  the  4  p.m.  to 
6:30  p.m.  Eastern  Time  period.^-*  The 
Commission  emphasizes,  however,  that 
broker-dealers  continue  to  have  a  duty 
of  best  execution  for  their  customer's 
orders  during  these  hours. 


"There  are  certain  exceptions  to  the  Limit  Order 
Display  Rule.  Those  exceptions  would  continue  lo 
apply  during  an  after-hours  trading  session.  See 
SEC  Rule  llAcl-4(c),  17  CFR  240.1  l.\cl-4(c). 

"  Under  the  terms  of  this  no-action  letter,  firms 
are  not  relieved  from  their  obligation  to  comply 
with  the  Firm  Quote  Rule  (Rule  llAcl-l(c|(5),  17 
CFR  240.1  lAcl-l(c)(5)). 

■*  See  Letter  to  Robert  E.  Aber.  General  Counsel, 
Nasdaq,  from  Robert  L.D.  Colby.  Deputy  Director. 
Division.  Commission,  dated  October  12,  1999. 


56560 


Federal  Register /Vol.  64,  No.  202  /  Wednesday,  October  20,  1999 /Notices 


Nasdaq  has  requested  that  the 
Commission  find  good  cause  pursuant 
to  Section  19(b)(2)  of  the  Act^s  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  publication  in 
the  Federal  Register.  The  Commission 
finds  good  cause  for  granting 
accelerated  approval  for  the  proposed 
rule  change  because  the  Nasdaq  pilot 
'*will  benefit  investors  by  improving  the 
transparency  of  the  current  after-bom's 
market  and  assisting  broker-dealers  in 
fulfilling  their  duty  of  best  execution  for 
their  customer  orders. 

The  Commission  further  believes  that 
good  cause  exists  for  approving 
Amendment  No.  1  to  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  thereof 
in  the  Federal  Register.  The  first  item 
covered  in  Amendment  No.  1  merely 
changes  the  date  for  implementation  of 
the  after-hours  trading  session  as  a  pilot 
program  from  October  11,  1999  to 
October  25, 1999.  The  Commission 
believes  that  delaying  the 
implementation  date  will  provide 
Nasdaq  and  its  member  firms  with 
additional  time  to  make  any  necessary 
systems  changes.  The  second  and  third 
items  of  Amendment  No.  1  address  how 
the  Manning  Rule  will  apply  during  the 
extended  hours  of  the  pilot  fi-om  4  p.m. 
to  6:30  p.m.  Eastern  Time.  In  the  second 
item,  Nasdaq  confirmed  that,  on  October 
6,  1999,  the  Board  of  Directors  of 
Nasdaq  approved  the  expansion  of  the 
applicability  of  the  Manning  Rule  to 
6:30  p.m.  Eastern  Time.  In  the  third 
item,  Nasdaq  clarified  the  application  of 
the  Manning  Rule  after  4  p.m.  Eastern 
Time  by  adding  a  footnote  to  IM-2110- 
2(a)  discussing  the  handling  of  customer 
limit  orders  if  the  customer  does  not 
formally  opt-in  to  processing  limit 
orders  during  the  extended-hours 
period.  The  Commission  believes  that 
the  Manning  Rule's  customer  limit  order 
protections  should  be  provided  to 
customers  who  opt-in  to  having  their 
orders  processed  in  the  extended-hours 
period,  and  that,  therefore,  there  is  good 
cause  for  accelerating  the  approval  of 
these  items  in  Amendment  No.  1.  The 
Commission  notes  that  the  remaining 
items  discussed  in  Amendment  No.  1 
clarify  how  Nasdaq  will  continue  to 
make  certain  trade  information  available 
to  the  mutual  fund  industry.  These 
clarifications  further  ensure  that  the 
pilot  program  will  provide  protection  to 
investors  who  participate  in  the  market 
through  mutual  funds.  Accordingly,  the 
Commission  believes  that  there  is  good 
cause  for  accelerating  the  approval  of  all 
of  the  items  in  Amendment  No.  1. 


While  extended  operation  of  some  key 
Nasdaq  trade  reporting  and  quotation 
dissemination  systems  will  significantly 
improve  the  current  trading 
environment  after  the  major  markets 
close,  the  Commission  recognizes  that 
Nasdaq's  pilot  program  does  not  yet 
include  some  features  that  would  be 
essential  for  a  full  after-hours  trading 
session.  Specifically,  Nasdaq's  pilot 
does  not  require  registered  market 
makers  in  Nasdaq  securities  to 
participate  in  after-hours  trading  from  4 
p.m.  to  6:30  p.m.  Eastern  time  and  does 
not  envision  the  use  of  the  Small  Order 
Execution  System  ("SOES")  during  this 
period.  In  Nasdaq's  view,  its  market  will 
not  be  open  during  the  hours  of  the 
pilot.  The  Commission  believes  that, 
before  Nasdaq  opens  its  market  for 
extended  trading,  it  would  need  to 
incorporate  additional  market  integrity 
and  investor  protection  features. ^^ 

In  addition,  the  Commission  has 
expedited  approval  of  this  proposal 
with  the  understanding  that  the  systems 
limitations  that  currently  prevent  the 
calculation  of  the  best  bid  and  offer  for 
Nasdaq  stocks  after  4  p.m.  Eastern  Time 
will  be  addressed  expeditiously.  Such 
calculations  will  be  necessary  for  the 
Nasdaq's  Short  Sale  Rule  to  apply  to 
trading  during  the  4:30  p.m.  to  6:30  p.m. 
Eastern  Time  period.  The  Commission 
expects  that  Nasdaq  will  make  every 
reasonable  effort  to  work  with  the 
vendors  and  the  mutual  fund 
community  to  implement  the  systems 
enhancements  needed  for  calculating 
the  inside  quote  as  soon  as  possible. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^'  that  the 
proposed  rule  change  (SR-NASD-99- 
57),  including  Amendment  No.  1,  is 
approved  as  a  pilot  program  through 
March  1,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 2" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc  99-27308  Filed  10-19-99;  8:45  am] 
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Proposed  Rule  Change  To  Adopt  Rule 
440 1  Requiring  Records  of 
Compensation  Arrangements 
Concerning  Ftoor  Brokerage 

October  8.  1999. 

I.  Introduction 

On  December  23,  1998.  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Conunission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
adopt  Rule  440  I,  requiring  records  of 
compensation  arrangements  concerning 
floor  brokerage.  On  May  14, 1999,  the 
Exchange  filed  Amendment  No.  1  to  the 
proposed  rule  change.  ^ 

The  proposed  rule  change  and 
Amendment  No.  1  were  published  for 
comment  in  the  Federal  Register  on 
June  2, 1999.'*  The  Commission  received 
no  comments  on  the  proposal.  On  June 
23, 1999,  the  NYSE  submitted 
Amendment  No.  2  to  the  proposed  rule 
change.^  This  notice  and  order  approves 
the  proposed  rule  change  as  amended 
and  seeks  comment  from  interested 
persons  concerning  Amendment  No.  2. 

n.  Description  of  the  Proposal 

Proposed  Rule  440  I  would  require 
that  every  member  not  associated  with 
a  member  organization,  and  each 
member  organization  primarily  engaged 
as  an  agent  in  executing  transactions  on 
the  Floor  of  the  Exchange,  maintain  a 


»»15U.S.C78s(b)(2). 


^"See.  e.g..  n.  18.  supra. 

»M5  U.S.C.  78s(b)(2). 
"17  CFR  200.30-3(a)(12). 


'  15  U.S.C.  78s(b)(l). 

»17CFR240.19b-4. 

^  Sep  Letter  to  Richard  Strasser,  Assistant 
Director,  Division  of  Market  Regulation 
("Division").  SEC,  from  lames  E.  Buck,  Senior  Vice 
President  and  Secretary,  NYSE,  dated  May  12. 1999. 
In  Amendment  No.  1,  the  Exchange  explained  why 
the  proposed  rule  change  would  apply  only  to  floor 
members  and  member  organizations  but  not  to 
"upstairs"  members  and  member  organizations. 

<  Securities  Exchange  Act  Release  No.  41441  (May 
24,  1999),  64  FR  29723. 

°  See  Letter  to  Richard  Strasser,  Assistant 
Director.  Division.  SEC,  from  Daniel  Parker  Odell, 
Assistant  Secretary,  NYSE,  dated  June  22. 1999.  in 
Amendment  No.  2.  the  Exchange  revised  the 
proposed  rule  test  in  Supplementary  Material  .10(a) 
to  exclude  compensation  arrangements  involving 
gross  compensation  of  less  than  S5.000.  rather  than 
the  originally  proposed  level  of  SIO.OOO. 
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written  record  of  each  type  of 
compensation  arrangement  that  they 
enter  into  with  other  members,  member  > 
organizations,  non-member 
organizations,  or  customers  relating  to 
transactions  on  the  Floor.  The  written 
record  would  include  a  description  of 
each  type  of  arrangement  and  identify, 
by  name,  the  parties  to  each  type  of 
arrangement  in  effect. 

In  addition,  proposed  Rule  440 1, 
Supplementary  Material  .10  would 
exclude  the  following  compensation 
arrangements  firom  the  requirement  to 
maintain  a  written  record: 

(1)  Arrangements  involving  gross 
compensation  of  less  than  $5,000  per 
year;  ^  and 

(2)  Arrangements  involving  orders 
transmitted  solely  through  the 
Exchange's  electronic  order  routing 
system.^ 

Proposed  Rule  440 1,  Supplementary 
Material  .20  woidd  provide  that  a 
member  or  member  organization  is 
deemed  to  be  primarily  engaged  as  an 
agent  in  executing  transactions  on  the 
Floor  of  the  Exchange  if  at  least  75%  of 
its  revenue  is  derived  from  floor 
brokerage. 

The  proposed  would  apply  to 
members  and  member  organizations 
primarily  engaged  as  agents  in  executing 
transactions  on  the  Floor  of  the 
Exchange.  It  would  specify  a  type  of 
record,  records  of  compensation 
arrangements,  in  addition  to  the  records 
required  to  be  maintained  under 
Exchange  Act  Rules  17a-3  »  and  17a-4,» 
that  the  Exchange  believes  is  critical  to 
providing  the  Exchange  the  ability  to 
monitor  floor  broker  activities.  The 
proposed  would  not  apply  to  "upstairs" 
(i.e.,  off  the  Floor)  members  and 
member  organizations.  The  proposal 
explains  that  independent  brokers  do 
not  generally  have  independent 
supervisory  structures  nor  are  they 
subject  to  the  same  formalized  internal ' 
supervisory  oversight  as  "upstairs" 
organizations  because  many 
independent  brokers  act  as  sole 
proprietors  with  a  limited  customer  and 
product  base. 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 


'The  NYSE  is  proposing  to  exclude  orders 
transmitted  solely  through  the  Exchange's 
electronic  order  routing  system  because  the 
Exchange  believes  the  automatic  feature  of  this 
system  prevents  manipulation  by  independent  floor 
brokers.  Telephone  conversation  between  Mary 
Anne  Furlong,  Director,  Rule  and  Interpretive 
Standards,  NYSE  and  Heather  Traeger,  Attorney, 
Division,  SEC,  on  July  16. 1999. 

«17CaTl240.18a-3. 

917CFR240.18a-4. 


the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b). '° 
Specifically,  the  Commission  beheves 
that  by  strengthening  the  Exchange's 
ability  to  examine  and  surveil  activities 
on  the  Exchange  Floor,  the  proposal  is 
consistent  with  the  Section  6(b)(5) " 
requirements  that  the  rules  of  an 
exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  12 

The  proposed  rule  change  is  intended 
to  fulfill  some  of  the  requirements  of  the 
imdertakings  contained  in  the  order 
issued  by  the  Commission  relating  to 
the  settlement  of  an  enforcement  action 
against  the  NYSE  for  failure  to  enforce 
compliance  with  Section  11(a)  and  Rule 
lla-1  of  the  Exchange  Act  and  NYSE 
Rules  90,  95  and  1 11.3  jhe  SEC  Order 
found  that  the  NYSE's  floor  broker 
regulatory  program  suffered  from  two 
major  deficiencies:  (1)  The  NYSE  failed 
to  taice  appropriate  action  to  police  for 
profit-sharing  or  other  performance- 
based  compensation  of  independent 
floor  brokers;  and  (2)  the  NYSE 
suspended  its  routine  independent  floor 
broker  surveillance  for  extensive 
periods  of  time.  *^  Piu^uant  to  the  SEC 
Order,  among  other  things,  the  NYSE 
agreed  and  was  ordered  to  enhance  and 
improve  by  June  28,  2000  its  regulation 
of  independent  floor  brokers,  member 
firm  floor  brokers,  specialists,  registered 
competitive  market  makers  and 
competitive  traders  (collectively  "Floor 
Members")  by:  (a)  examining  the  floor 
trading  activities  of  all  floor  members 
every  two  years;  (b)  ongoing,  continuous 
surveillance  of  all  floor  members;  (c) 
thoroughly  investigating  indications  of 
possible  violations  by  floor  members; 

(d)  ensuring  that  members  of  its 
regulatory  staff  are  present  on  the  NYSE 
trading  floor  during  trading  hours  to 
surveil  for  potential  trading  violations; 

(e)  ensuring  adequate  coordination 
among  all  staff  responsible  for  floor 


'"ISU.S.C.  78f[b). 

'•15U.S.C.  78flb)(5). 

''In  approving  this  rule,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  1 5 
U.S.C.  78c(f). 

"  See  In  the  Matter  of  New  York  Stock  Exchange. 
Inc.,  SEC  Release  No.  34-41574.  June  29. 1999; 
Administrative  Proceeding  File  No.  3-9925  ("SEC 
Ordeer"). 


members  surveillance,  investigations, 
and  disciplinary  matters;  and  (f) 
increasing  staff  with  adequate  expertise 
in  the  regulations  of  floor  members 
within  the  Department  of  Member 
Trading  Analysis.  The  Conmiission 
believes  that,  by  strengthening  the 
Exchange's  ability  to  examine  and 
surveil  independent  floor  brokers' 
activities  on  the  Exchange  Floor,  the 
proposed  rule  change  is  consistent  with 
and  is  an  important  step  toward 
satisfying  certain  of  the  imdertakings 
relating  to  floor  broker  oversight. 

The  proposal  requires  menabers  and 
member  organizations  primarily 
engaged  as  agents  in  executing 
transactions  on  the  Floor  of  the 
Exchange  (i.e.,  firms  where  75%  of 
revenue  is  derived  from  floor  brokerage) 
to  maintain  a  detailed  written  record  of 
their  compensation  agreements,  imless 
the  arrangement  involves  gross 
compensation  of  less  than  $5,000  per 
year  or  involves  orders  transmitted 
solely  through  the  Exchange's  electronic 
order  routing  system.  The  Commission 
finds  that  requiring  members  and 
member  organizations  to  maintain 
records  of  these  compensation 
arrangements  will  facilitate  the 
Exchange's  review  of  such  arrangements 
on  an  ongoing  basis  ic  part  of  the 
routine  examination  process,  as  well  as 
on  a  for  cause  basis,  for  compliance 
with  Section  11(a)  of  the  Act  ^^  in  terms 
of  whether  any  such  arrangement 
constitutes  a  member  or  member 
organization  having  an  interest  in  an 
accoimt.  The  Commission  also  finds 
that  enhancing  the  recordkeeping 
requirement  of  this  limited  group  of 
Exchange  members  with  respect  to 
compensation  arrangements  is 
consistent  with  the  Exchange's 
responsibility,  imder  Section  6(b)(5)  of 
the  Act,  to  prevent  fraudulent  and 
manipulative  acts  and  practices. 

The  Exchange  clarifies  that  the  scope 
of  the  proposal  encompasses  "$2 
brokers"  or  "independent  brokers"  but 
excludes  "upstairs"  members  and 
member  organizations.  The  proposal 
explains  that  independent  brokers  do 
not  generally  have  independent 
supervisory  structures  nor  are  they 
subject  to  the  same  formalized  internal 
supervisory  oversight  as  "upstairs" 
organizations  because  many 
independent  brokers  act  as  sole 
proprietors  with  a  limited  customer  and 
product  base.  Requiring  independent 
floor  brokers  to  maintain  records  of 


"Subject  to  certain  exemptions.  Section  11(a) 
prohibits  a  member  or  member  organization  from 
executing  on  the  Exchange  an  order  for  that 
member's  or  member  organization's  "own  account" 
or  any  account  in  which  the  member  or  member 
organization  has  an  interest  15  U.S.C.  78k(a). 


56562 


Federal  Register /Vol.  64,  No.  202  /  Wednesday,  October  20,  1999 /Notices 


compensation  arrangements  will 
facilitate  the  Exchange's  ability  to 
monitor  independent  floor  broker 
activities,  which  may  lack  the  internal 
safeguards  in  place  at  upstairs  firms. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  2  to 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Amenckient  No.  2 
revises  the  proposed  rule  text  in 
Supplementary  Material  .10(a)  to 
exclude  compensation  arrangements 
involving  gross  compensation  of  less 
than  $5,000,  rather  than  the  originally 
proposed  level  of  $10,000.  The 
Commission  believes  that  the  change  in 
the  compensation  threshold  is 
consistent  with  proposed  Rule  440 1's 
intent  to  help  the  Exchange  surveil  for 
potentially  abusive  compensation 
arrangements  without  adding  an  imdue 
burden  of  those  firms  required  to  keep 
records  imder  the  proposed  rule. 
Accordingly,  the  Commission  finds  that 
good  cause  exists,  consistent  with 
Section  6(b)(5)  is  and  Section  19b(b)(2) 
of  the  Act,i'  to  grant  accelerated 
approval  of  Amendment  No.  2. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
2,  including  whether  Amendment  No.  2 
is  consistent  with  the  Act.  Persons 
making  written  submission  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  File  No. 
SR-NYSE-9a-47  and  should  be 
submitted  by  November  10, 1999. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 


proposed  change  (SR-NYSE-98-47),  as 
amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  99-27369  Filed  10-19-99;  8:45  am] 

BILLING  COO€  801&-01-M 


SECURfTIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41994;  nie  No.  SR-PCX- 

99-34] 

Self-Regulatory  Organizations;  Notica 
of  Rling  and  immadMa  Eftectlvanaaa 
of  Propoaad  Rule  Change  by  tha 
Pacific  Exchange,  Inc.  Relating  to 
Maricet  Maker  Charges  and  Book 
Charges 

October  8.  1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-^  thereunder.^ 
notice  is  hereby  given  that  on  August 
27, 1999,  the  Pacific  Exchange,  Inc. 
("PCX"  or  "Exchange")  filed  witii  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  n 
and  ni  below,  which  Items  have  been 
prepared  by  the  Exchange.  On 
September  28, 1999,  the  PCX  submitted 
to  the  Commission  Amendment  No.  1  to 
the  proposed  rule  change.^  The 
Conunission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  fi'om  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  proposes  to  change  its 
Schedule  of  Fees  and  Charges  for 
Exchanges  services  by  increasing  Market 
Maker  transaction  charges  and 
eliminating  Book  Execution,  Book  Staff 
Entry  and  Lead  Market  Maker  ("LMM") 
Book  Program  Staffing  charges.  The  text 
of  the  proposed  rule  change  is  attached 
as  Exhibit  A  and  is  available  at  the 
Exchange  and  at  the  Conunission. 


'•15  U.S.C.  78fn))(5). 
"15  U.S.C.  78f[b)(l). 

'*15  U.S.C.  78s(b)(2). 


>9 17  CFR  200.30-3(aKl2). 

'  15  U.S.C.  78s(b)(l). 

2  17  CFR  240.19b-4. 

^  See  Letter  from  Robert  Pacileo,  Staff  Attorney, 
Regulatory  Affairs.  PCX  to  Michael  Walinskas. 
Associated  Director,  Division  of  Market  Regulation, 
Commission,  dated  September  27, 1999 
("Amendment  No.  1").  Amendment  No.  1  clarifies 
the  operation  of  the  market  maker  and  book  charges 
affected  by  the  proposed  rule  change.  Because 
Amendment  No.  1  is  substantive  the  Commission 
deems  the  date  of  the  filing  to  be  September  28, 
1999,  the  date  the  amendment  was  filed  with  the 
Commission. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
<  Statutory  Basis  for,  One  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  PCX  proposes  to  make  the 
following  changes  to  its  Schedule  of 
Fees  and  Charges  for  PCX  services: 

a.  Market  Maker  Transaction  Fee.  The 
PCX  currentiy  charges  Market  Makers  a 
transaction  fee  of  $0.15  per  contract  side 
for  equity  and  index  options.  The  PCX 
proposes  to  increase  this  fee  to  $0,185 
per  contract  side  to  offset  the  loss  in 
revenues  anticipated  to  result  from  the 
proposed  elimination  of  the  fees  set 
forth  in  "b,"  "c,"  and  "d"  below. 

b.  Book  Execution  Fee.  TTie  PCX 
charges  executing  brokers  a  Book 
Execution  Fee  of  $0.20  per  contract  side 
and  an  Accommodation/Liquidation 
Transaction  Fee  of  $0.10  per  contract 
side.^  The  Book  Execution  Fee  is 
assessed  each  time  an  order  in  the  Book 
is  executed;  the  Accommodation/ 
Liquidation  Fee  is  charged  for  so-caUed 
"cabinet"  trades  in  which  the  premium 
is  less  than  Vie.*  The  PCX  proposes  to 
eliminate  its  Book  Execution  and 
Accommodation/Liquidation 
Transaction  Fees. 

c.  Book  Staff  Entry  Fee.  The  PCX 
charges  its  executing  brokers  a  Book 
Staff  Entry  Fee,  applied  to  orders 
manually  entered  onto  the  Book  by  PCX 
staff,  of  $0.50  per  entry.e  The  PCX  now 
proposes  to  eliminate  this  Fee. 


*  The  executing  broker  may  pass  the  fee  on  to  its 
customer,  or  may  absorb  the  fee  itself,  depending 
on  the  broker's  contractual  relationship  with  its 
customers.  Telephone  conservation  between  Robert 
Pacileo,  Staff  Attorney,  Regulatory  Affairs,  PCX, 
and  Gordon  Fuller,  Special  Coimsel,  and  Maria  . 
Chidsey,  Law  Clerk,  Division  of  Market  Regulation, 
Commission  (October  7, 1999). 

'  Telephone  conservation  between  Robert  Pacileo, 
Staff  Attorney,  Regulatory  Affairs.  PCX,  and  Gordon 
Fuller,  Special  Counsel,  and  Maria  Chidsey,  Law 
Clerk,  EKvision  of  Market  Regulation,  Commission 
(September  9, 1999). 

•  As  with  the  Book  Execution  and 
Accommodation/Liquidation  Fees  discussed  above, 
the  executing  broker  may  pass  on  the  Book  Staff 
Entry  Fee  to  its  customers.  Supra  note  4. 
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d.  LMM  Book  Program  Staffing 
Charges.  The  PCX  charges  its  Lead 
Market  Makers  ("LMM")  for  options 
contracts  entered  into  the  Book.  Each 
LMM  is  charged  $0.05  per  Book  contract 
for  the  first  15,000  contracts,  $0.10  for 
15,001  to  30,000  Book  contracts,  $0.15 
for  the  30.001  to  55,000  Book  contracts, 
and  $0.10  for  all  Book  contracts  over 
55,000.  These  charges  are  applied  to  the 
monthly  total  of  all  Book  contracts  in  all 
options  issues  collectively  traded  by  an 
LMM  under  the  program.  The  PCX 
proposes  to  eliminate  its  Book  Program 
Staffing  Charges. 

The  PCX  proposes  these  fee  changes 
for  several  reasons.  First,  the  PCX  seeks 
to  reduce  charges  consistent  with  the 
elimination  of  Book  Execution  and  Book 
Staff  Entry  Fees  currentiy  paid  by 
executing  brokers.^  Second,  the 
elimination  of  Book  Execution  and  Book 
Staff  Entry  Fees  is  intended  to  attract 
order  flow  to  the  PCX  and  make  its  rate 
schedule  more  competitive.  Finally,  the 
elimination  of  LMM  Book  Program 
Staffing  Charges  is  consistent  with  the 
elimination  of  the  Book  Execution  and 
Book  Staff  Entry  Fees.  PCX  market 
makers  will  pay  an  increased 
transaction  fee  to  enable  PCX  to  recoup 
revenues  lost  through  elimination  of  the 
three  Book  fees.^ 

2.  Statutory  Basis 

The  Exchange  represents  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,^  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(4),i"  in  particular,  because  it 
provides  for  other  equitable  allocation 
of  reasonable  dues,  fees  and  other 
charges  among  its  members  and  issuers 
and  other  persons  using  its  facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  represents  that  it  does 
not  believe  that  the  proposed  rule 
change  will  impose  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 


m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
immediately  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Acf  and 
Rule  19b-4(f)(6)  under  the  Act  '^ 
because: 

(i)  It  does  not  significantly  affect  the 
protection  of  investors  or  the  public  interest; 

(ii)  It  does  not  impose  any  significant 
burden  on  competition;  and 

(iii)  By  its  terms,  it  does  not  become 
operative  for  30  days  after  the  date  of  the 
filing,  or  such  shorter  time  as  the 
Commission  may  designate  if  consistent  with 
the  protection  of  investors  and  the  public 
interest:  provided  that  the  self-regulatory 
organization  has  given  the  Commission 
written  notice  of  its  intent  to  file  the 
proposed  rule  change,  along  with  a  brief 
description  and  text  of  the  proposed  rule 
change,  at  least  five  business  days  prior  to 
the  date  of  filing  of  the  proposed  rule  change, 
or  such  shorter  time  as  designated  by  the 
Commission. 

In  this  regard,  the  Exchange  provided 
the  Commission  with  written  notice  of 
its  intent  to  file  the  proposed  rule 
change,  along  with  a  brief  description 
and  text  of  the  proposed  rule  change,  at 
least  five  business  days  before  the  date 
of  the  filing,  as  required  by  Rule  19b- 
4(f)(6). " 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  siunmarily  abrogate 
the  proposed  rule  change  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.'* 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  shoidd  file  six  copies 
thereof  with  the  Secretary.  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  vdth  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 


public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Stiwt,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PCX.  All  submissions 
should  refer  to  File  No.  SR-PCX-99-34 
and  should  be  submitted  by  November 
10,  1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '5 

Margaret  H.  McFarland, 
Deputy  Secretary. 

Exhibit  A 

Text  of  the  Proposed  Rule  Change;  '* 
PCX  Options:  Trade-Related  Charges 

Transactions 

Customer    $0.12  per  contract  side 
Market  Maker    [$0.15  per  contract  side] 

$0,185  per  contract  side 
Firm 
$0,085  per  contract  side  where  the 
premiimi  is  less  than  $1  per 
contract 
$0,115  per  contract  side  where  the 
premiimi  is  $1  or  more  per  contract 
***** 

[Book  Execution  Fee    $0.20  per 

contract  side 

Charge  for  accommodation/ 
liquidation  transactions  is  $0.10  per 
contract. 

Charge  applies  to  book  executions 
only  and  is  in  addition  to  the  manual 
transaction  charges  listed  above;  market 
and  marketable  limit  orders  transacted 
through  POETS  do  not  receive  this 
charge.) 
***** 

[Book  Staff  Entry    $0.50  per  entry  (paid 
upon  partial  or  full  execution) 
Charge  applies  to  orders  manually 

entered  onto  book;  orders  booked 

electronically  via  POETS  do  not  receive 

this  charge.] 


[LMM  BOOK  Program  Staffing 

CHARGE 


^  Supra  notes  4  and  6. 

'Id. 

915U.S.C.  78f(b). 

">  15  U.S.C  78flbM4). 


"  15  U.S.C.  78s(b)(3)(A). 

"17  CFR  24O.19b-4(0(6). 

"W. 

'*  In  reviewing  this  proposal,  the  Commission  has 
considered  the  proposal's  impact  on  efficiency, 
competition  and  capital  formation.  15  U.S.C.  78c(f). 


LMM  monthly 
book  contracts 

Charge  per 
book  con- 
tract 

Maximum 

charge  per 

rate  tier 

First  15,000 

Next  15,000  

Next  25,000  

All  contracts 
above  55,000 

$0.05 
0.10 
0.15 

0.10 

$750 
1.500 
3.750 

>M7  CFR  200.30-3(a)(12). 
■6  New  text  is  in  italics.  Deleted  text  is  in 
brackets. 
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[LMM  Book  Program  Staffing 
CHARGE— Continued 


LMM  monthly 
book  contracts 


Charge  per 
booK  con- 
tract 


Maximum 

charge  per 

rate  tier 


Book  staffing  charge  Is  applied  to  the 
monthly  total  of  all  book  contracts  in  all  op- 
tion issues  collectively  traded  by  an  LMM 
under  the  program.] 

*  Pacific  Options  Exchange  Trading  system 
**  No  maximum. 

[FR  Doc.  99-27366  Filed  10-19-99;  8:45  am] 
HLUNO  CODE  S010-01-M 


SOCIAL  SECURITY  ADMINISTRATION 

Senior  Executive  Service  Performance 
Review  Board 

agency:  Social  Security  Administration. 
ACTION:  Notice  of  Senior  Executive 
Service  Performance  Review  Board 
Membership. 

Title  5,  U.S.  Code.  Section  4314(c)(4) 
of  the  Civil  Service  Reform  Act  of  1978, 
Public  Law  95-454,  requires  that  the 
appointment  of  Performance  Review 
Board  members  be  published  in  the 
Federal  Register. 

The  following  persons  will  serve  on 
the  Performance  Review  Board  which 
oversees  the  evaluation  of  performance 
appraisals  of  Senior  Executive  Service 
members  of  the  Social  Security 
Administration: 
Andria  Childs 
Eli  N.  Donkar 
Glennalee  K.  Donnelly 
Keith  J.  Fontenot 
Philip  A.  Gambino 
Diane  B.  Garro 
Richard  J.  Gonzalez 
Charlotte  A.  Hardnett 
W.  Bumell  Hurt 
Carmen  M.  Keller 
Carolyn  J.  Shearin-Jones 
Miguel  A.  Torrado 
Judy  Ziolkowski 

Dated:  September  23. 1999. 
Paul  D.  Barnes, 

Deputy  Commissioner  for  Human  Resources. 
[FR  Doc.  99-27407  Filed  10-19-99;  8:45  am] 
MIXING  CODE  4190-29-P 


DEPARTMENT  OF  STATE 
[Anwndment  of  Delegation  of  Authority  221] 

Delegation  of  Auttwrlty  221-1 ;  Director 
of  Foreign  Service  and  Director  of 
Personnel 

By  virtue  of  the  authority  vested  in 
me  by  the  Secretary  of  State  in 


Delegation  of  Authority  148-1,  dated 
September  9, 1981,  and  Delegation  of 
Authority  198,  dated  September  16, 
1992.  Delegation  of  Authority  221,  dated 
April  3, 1998,  is  hereby  amended  to 
read  as  follows: 

Delegation  221-1 

Section  1.  Functions  Delegated 

By  virtue  of  the  authority  vested  in 
me  by  the  Secretary  of  State  in 
Delegation  of  Authority  148-1,  dated 
September  9,  1981,  and  Delegation  of 
Authority  198.  dated  September  16, 
1992, 1  hereby  delegate  to  the  Director 
General  of  the  Foreign  Service  and 
Director  of  Personnel  the  authority 
vested  in  me: 

(a)  To  prescribe  regulations  arising 
under  the  Foreign  Service  Act  of  1980, 
the  Civil  Service  Reform  Act,  and  any 
other  laws  administered  by  or  relating  to 
the  Biu-eau  of  Personnel  and  the  Office 
of  Medical  Services: 

(b)  To  exercise  the  functions  of  the 
Secretary  imder: 

(1)  Section  413  of  the  Foreign  Service 
Act  of  1980,  as  amended  (relating  to 
payment  of  a  death  gratuity  to  surviving 
dependents  of  any  Foreign  Service 
employee  who  dies  as  a  result  of 
injuries  sustained  in  the  performance  of 
duty  abroad); 

(2)  Section  605(b)  of  the  Foreign 
Service  Act  of  1980,  as  amended 
(relating  to  removing  names  from  rank 
order  lists  of  delaying  promotions); 

(3)  Section  607(b)  of  the  Foreign 
Service  Act  of  1980,  as  amended 
(relating  to  limited  career  extensions); 

(4)  Section  609(b)(1)  of  the  Foreign 
Service  Act  of  1980,  as  amended 
(relating  to  accelerating  or  combining 
installments); 

(5)  Section  808  of  the  Foreign  Service 
Act  of  1980,  as  amended  (relating  to 
disability  retirement  and  related 
determinations) ; 

(6)  Section  901(6)  of  the  Foreign 
Service  Act  of  1980,  as  amended 
(relating  to  rest  and  recuperation  travel, 
including  extraordinary  rest  and 
recuperation  travel); 

(7)  Section  901(8)  of  the  Foreign 
Service  Act  of  1980,  as  amended 
(relating  to  designation  of  posts  as 
imminent  danger  areas  from  which 
family  visitation  travel  is  permitted); 

(8)  5  U.S.C.  5753  and  5754  (relating  to 
recruitment  and  relocation  bonuses  and 
retention  allowances). 

Section  2.  Delegations  Revoked 

Delegations  of  Authority  No.  224, 
dated  September  2,  1998,  and 
Delegation  of  Authority  No.  132,  dated 
July  8, 1975,  40  Federal  Register  28646.' 
are  hereby  revoked. 


Section  3.  General  Provisions 

(a)  As  used  in  this  delegation  of 
authority,  the  word  "function"  includes 
any  duty,  obligation,  power,  authority, 
responsibility,  right,  privilege, 
discretion,  or  activity. 

(b)  The  parenthetical  descriptions 
used  in  this  delegation  of  authority  are 
not  meant  as  words  of  limitation. 

(c)  This  authority  may  only  be  re- 
delegated  to  a  Deputy  Assistant 
Secretary  of  State  for  Personnel  to  the 
extent  consistent  with  the  law. 

(d)  Notwithstanding  any  provisions  of 
this  delegation  of  authority,  the 
Secretary,  the  Deputy  Secretary,  and  the 
Under  Secretary  of  State  for 
Management  may  at  any  time  exercise 
the  functions  herein  delegated. 

(e)  The  exercise  by  the  Director 
General,  or  any  person  acting  on  behalf 
of  the  Director  General,  of  the  functions 
prescribed  herein,  prior  to  the  effective 
date  of  this  Delegation  of  Authority  is 
hereby  confirmed  and  ratified. 

(f)  An  act,  executive  order,  regulation 
or  procedure  subject  to,  or  affected  by, 
this  delegation  shall  be  deemed  to  be 
such  act,  executive  order,  regulation  or 
procediu-e  as  amended  from  time  to 
time. 

(g)  This  Delegation  of  Authority 
supersedes  any  prior  delegation  on  this 
subject  to  the  extent  such  delegation 
may  be  inconsistent  herewith. 

Delegation  of  Authority  221-1  is  to  be 
published  in  the  Federal  Register. 

Dated:  October  1,  1999. 
Bonnie  R.  Colien, 

Under  Secretary  of  State  for  Management. 
[FR  Doc.  99-27409  Filed  10-19-99;  8:45  am) 
BILUNG  CODE  4710-15-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Doclcat  No.  NHTSA-9»-6350] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1978- 
1 980  Toyota  L^nd  Cruiser  Multi- 
purpose Passenger  Vehicles  Are 
Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1978-1980 
Toyota  Land  Cruiser  multi-purpose 
passenger  vehicles  (MPVs)  are  eligible 
for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  1978-1980  Toyota 
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Land  Cruiser  MPVs  that  were  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into,  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATE:  The  closing  date  for  comments  on 
the  petition  is  November  19, 1999. 
ADDRESS:  Comments  should  refer  to  the 
docket  nimiber  and  notice  number,  and 
be  submitted  to:  Docket  Management, 
Room  PL-401, 400  Seventh  St.,  SW, 
Washington,  DC  20590.  [Docket  hours 
are  from  9  am  to  5  pm]. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactiu^d  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportimity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Qiampagne  Imports,  Inc.  of  Lansdale, 
Pennsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether 
1978-1980  Toyota  Land  Cruisers  that 
were  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 


eligible  for  importation  into  the  United 
States.  The  vehicles  which  Champagne 
believes  are  substantially  similar  are 
1978-1980  Toyota  Land  Cruisers  that  . 
were  manufactured  for  Importation  into, 
and  sale  in  the  United  States  and 
certified  by  their  manufactxirer,  Toyota 
Motor  Corporation,  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U.S.  certified  1978- 
1980  Toyota  Land  Cruisers  to  their  U.S. 
certified  counterparts,  and  found  the 
vehicles  to  be  substantially  similar  with 
respect  to  compliance  with  most  Federal 
motor  vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  the  non-U.S.  certified 
1978-1980  Toyota  Land  Cruisers,  as 
originally  manufactured,  conform  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  their 
U.S.  certified  counterparts,  or  are 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1978-1980  Toyota 
Land  Cruisers  are  identical  to  their  U.S. 
certified  counterparts  with  respect  to 
compliance  with  Standards  Nos.  102 
Transmission  Shift  Lever 
Sequence  .  .  .  .,  103  Defrosting  and 
Befogging  Systems,  104  Windshield 
Wiping  and  Washing  Systems,  105 
Hydraulic  Brake  Systems,  106  Brake 
Hoses,  113  Hood  Latch  Systems,  116 
Brake  Fluid,  119  New  Pneumatic  Tires 
for  Vehicles  other  than  Passenger  Cars, 
124  Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
203  Impact  Protection  for  the  Driver 
from  the  Steering  Control  System,  204 
Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 
206  Door  Locks  and  Door  Locking 
Components,  207  Seating  Systems,  209 
Seat  Belt  Assemblies.  210  Seat  Belt 
Assembly  Anchorages,  212  Windshield 
Retention,  219  Windshield  Zone 
Intrusion,  and  302  Flammability  of 
Interior  Materials. 

Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  a 
noncomplying  symbol  on  the  brake 
failure  indicator  lamp;  (b)  installation  of 
a  seat  belt  warning  lamp  that  displays 
the  appropriate  symbol;  (c)  recalibration 
of  the  speedometer/odometer  from 
kilometers  to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment,  (a) 
Installation  of  U.S.-model  headlamp 


assemblies  that  incorporate  headlamps 
with  DOT  markings;  (b)  installation  of 
U.S.-model  front  and  rear  sidemarker/ 
reflector  assemblies;  (c)  installation  of 
U.S.-model  taillamp  assemblies. 

Standard  No.  Ill  Rearview  Mirror. 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer 
microswitch  in  the  steering  lock 
assembly  and  a  warning  buzzer. 

Standard  No.  118  Power  Window 
Systems:  rewiring  of  the  power  window 
system  on  vehicles  that  are  so  equipped 
so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  120  Tire  Selection  and 
Rims  for  Motor  Vehicles  other  than 
Passenger  Cars:  installation  of  a  tire 
information  placard. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Installation  of  a  U.S.- 
model  seat  belt  in  the  driver's  position. 
or  a  belt  webbing-actuated  microswitch 
inside  the  driver's  seat  belt  retractor;  (b) 
installation  of  an  ignition  switch- 
actuated  seat  belt  warning  lamp  and 
buzzer.  The  petitioner  states  that  the 
vehicles  are  equipped  with  combination 
lap  and  shoulder  restraints  that  adjust 
by  means  of  an  automatic  retractor  and 
release  by  means  of  a  single  push  button 
at  both  firont  designated  seating 
positions,  with  combination  lap  and 
shoulder  restraints  that  release  by 
means  of  a  single  push  button  at  both 
rear  outboard  designated  seating 
positions,  and  with  a  lap  belt  in  the  rear 
center  designated  seating  position. 

Standard  No.  301  Fuel  System 
Integrity,  installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

The  petitioner  also  states  that  a 
vehicle  identification  number  plate 
must  be  affixed  to  the  vehicles  to  meet 
the  requirements  of  49  CFR  part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Management.  Room  PL-401, 
400  Seventh  St.,  SW.  Washington,  DC 
20590.  [Docket  hours  are  from  10  am  to 
5  pm).  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  conunents  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  conunents  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
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will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1):  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  October  13, 1999. 
Marilynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  99-27316  Filed  10-19-99;  8:45  am] 
BHJJNQ  C006  4910-M-P 


DEPARTMENT  OF  TRANSPORTATION 

Natiofial  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-9»-6347] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  2000 
Harisy  Davidson  FX,  FL^  and  XL 
Motorcycles  Are  Eligible  for 
importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  2000 
Harley  Davidson  FX,  FL,  and  XL 
motorcycles  are  eligible  for  importation. 

SUMMARY:  This  document  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  2000  Harley 
Davidson  FX,  FL.  and  XL  motorcycles 
that  were  not  originally  manufactiired  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  (1)  They  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  sale  in  the  United 
States  and  that  were  certified  by  their 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  They  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  November  19, 1999. 
AOOflESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  FL-401,  400 
Seventh  St.,  SW,  Washington,  IX: 
20590.  [Docket  hours  are  from  10  am  to 
5  pm.] 

FOR  FURTHER  INFORMATION  CONTACT: 
George  EntwisUe,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 


applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufectured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufactiuers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  veliicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Champagne  Imports  of  L.ansdale, 
Pennsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether 
non-U.S.  certffied  2000  Harley  Davidson 
FX,  FL,  and  XL  motorcycles  are  eligible 
for  importation  into  the  United  States. 
The  vehicles  which  Champagne  believes 
are  substantially  similar  are  2000  Harley 
Davidson  FX,  FT.,  and  XL  motorcycles 
that  were  manufactured  for  and  sale  in 
the  United  States  and  certified  by  their 
manufacturer  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  2000 
Harley  Davidson  FX,  FL,  and  XL 
motorcycles  to  their  U.S.  certified 
counterparts,  and  found  the  vehicles  to 
be  substantially  similar  with  respect  to 
compliance  with  most  Federal  motor 
vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  non-U.S.  certified  2000 
Harley  Davidson  FX,  FL,  and  XL 
motorcycles,  as  originally 
manufactured,  conform  to  many  Federal 
motor  vehicle  safety  standards  in  the 
same  maimer  as  their  U.S.  certified 
counterparts,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  2000  Harley  Davidson 
FX,  FL,  and  XL  motorcycles  are 
identical  to  their  U.S.  certified 
counterparts  with  respect  to  compliance 
with  Standard  Nos.  106  Brake  Hoses, 


111  Rearview Mirrors,  116  Brake  Fluid, 
119  New  Pneumatic  Tires  for  Vehicles 
other  thcai  Passenger  Cars,  and  122 
Motorcycle  Brake  Systems. 

Petitioner  additionally  contends  that 
the  vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standard, 
in  the  manner  indicated: 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.-model  head  lamp 
assemblies;  and  (b)  installation  of  U.S.- 
model  side  reflex  reflectors. 

Standard  No.  120  Tire  Selection  and 
Rims  for  Vehicles  other  than  Passenger 
Cars:  installation  of  a  tire  information 
label. 

Standard  No.  123  Motorcycle  Controls 
and  Displays:  installation  of  a  U.S.- 
model  speedometer/odometer  calibrated 
in  miles  per  hour. 

The  petitioner  also  states  that  a 
vehicle  identification  nimiber  plate  will 
be  affixed  to  the  vehicle  to  meet  the 
requirements  of  49  CFR  565. 

Comments  should  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Management,  Room  PL-401 ,  400 
Seventh  Street,  SW,  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  October  13, 1999. 
Marilynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  99-27317  Filed  10-19-99;  8:45  am] 
BMJJNO  CODE  4ai0-««-^ 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-99-6348] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1998- 
1999  Mercedes-Benz  S  Class 
Passenger  Cars  Are  Eligible  for 
Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1998-1999 


Mercedes-Benz  S  Class  passenger  cars 
are  eligible  for  importation. 

SUMMARY:  This  document  announces 
receipt  by  the  National  Highway  Traffic 
Safely  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  1998-1999 
Mercedes-Benz  S  Class  passenger  cars 
that  were  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  (1)  They  are  substantially 
similar  to  vehicles  that  were  originally 
manufactiired  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  They  are  capable  of  being 
readily  altered  to  conform  to  the 
standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  November  19, 1999. 

ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401, 400 
Seventh  St.,  SW,  Washington,  DC 
20590.  [Docket  hours  are  from  9  am  to 
5  pm.] 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Entwistle.  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATKXI: 

Background 

Under  49  U.S.C.  §  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  ail 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originsdly  manufactiu«d  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  conmients  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
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publishes  this  decision  in  the  Federal 
Register. 

J.K.  Technologies,  LLC.  of  Baltimore. 
Maryland  ("J.K.")  (Registered  Importer 
90-006)  has  petitioned  NHTSA  to 
decide  whether  1998-1999  Mercedes- 
Benz  S  Class  passenger  cars  are  eligible 
for  importation  into  the  United  States. 
The  vehicles  which  J.K.  believes  are 
substantially  similar  are  1998-1999 
Mercedes-Benz  S  Class  passenger  cars 
that  were  manufactured  for  importation 
into,  and  sale  in,  the  United  States  and 
certified  by  their  manufacturer  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U. S.  certified  1998-1999 
Mercedes-Benz  S  Class  passenger  cars  to 
their  U.S.-certified  counterparts,  and 
found  the  vehicles  to  be  substantially 
similar  with  respect  to  compliance  with 
most  Federal  motor  vehicle  safety 
standards. 

J.K.  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  1998-1999  Mercedes- 
Benz  S  Class  passenger  cars,  as 
originally  manufactured,  conform  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  maimer  as  their 
U.S.  certified  counterparts,  or  are 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1998-1999  Mercedes- 
Benz  S  Class  passenger  cars  are 
identical  to  their  U.S.  certified 
counterparts  with  respect  to  compliance 
with  Standard  Nos.  102  Transmission 
Shift  Lever  Sequence .  .  .  .,  103 
Defrosting  and  Befogging  Systems,  104 
Windshield  Wiping  and  Washing 
Systems,  105  HydrauUc  Brake  Systems, 
106  Brake  Hoses,  109  New  Pneumatic 
Tires,  113  Hood  Latch  Systems,  116 
Brake  Fluid,  124  Accelerator  Control 
Systems,  201  Occupant  Protection  in 
Interior  Impact,  202  Head  Restraints, 
204  Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 
206  Door  Locks  and  Door  Retention 
Components,  207  Seating  Systems,  209 
Seat  Belt  Assemblies,  210  Seat  Belt 
Assembly  Anchorages,  212  Windshield 
Retention,  216  Roof  Crush  Resistance, 
219  Windshield  Zone  Intrusion.  301 
Fuel  System  Integrity,  and  302 
Flammability  of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
non-U.S.  certified  1998-1999  Mercedes- 
Benz  S  Class  passenger  cars  comply 
with  the  Bumper  Standard  found  in  49 
CFR  581. 

Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  maimer  indicated: 


Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  a 
noncomplying  symbol  on  the  brake 
failure  indicator  lamp;  (b) 
Reprogramming  of  the  electronic 
speedometer  to  read  in  miles  per  hour. 
Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S. -model  headlamps 
and  front  sidemarker  lamps;  (b) 
Installation  of  U.S.-model  taillamp 
assemblies  which  incorporate  rear 
sidemarker  lights;  (c)  Installation  of  a 
U.S.-model  high  mounted  stop  lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview Mirror: 
replacement  of  the  passenger  side 
rearview  mirror  wiA  a  U.S.-model 
component. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer  and  a 
warning  buzzer  microswitch  in  the 
steering  lock  assembly. 

Standard  No.  118  Power  Window 
Systems:  installation  of  a  relay  in  the 
power  window  system  so  that  the 
window  transport  is  inoperative  when 
the  ignition  is  switched  off. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Installation  of  a  safety 
belt  warning  buzzer,  wired  to  the 
driver's  seat  belt  latch;  (b)  Replacement 
of  the  driver's  and  passenger's  side  air 
bags,  control  imits,  sensors,  seat  belts 
and  knee  bolsters  with  U.S.-model 
components  on  vehicles  that  are  not 
already  so  equipped.  The  petitioner 
states  that  the  vehicles  are  equipped  at 
the  front  and  rear  outboard  seating 
positions  with  combination  lap  and 
shoulder  belts  that  are  self  tensioning 
and  capable  of  being  released  by  means 
of  a  single  red  push-button,  and  with  a 
lap  belt  in  the  rear  center  designated 
seating  position. 

Standard  No.  214  Side  Impact 
Protection:  installation  of  U.S.-model 
doorbars  in  vehicles  that  are  not  already 
so  equipped. 

The  petitioner  also  states  that  a 
vehicle  identification  plate  must  be 
affixed  to  the  vehicle  near  the  left 
windshield  post  and  a  reference  and 
certification  label  must  be  affixed  in  the 
area  of  the  left  front  door  post  to  meet 
the  requirements  of  49  CFT?  565. 

Additionally,  the  petitioner  states  that 
all  vehicles  will  be  inspected  prior  to 
importation  to  ensure  that  they  have  the 
requisite  part  markings  to  comply  with 
the  Theft  Prevention  Standard  at  49  CFR 
541  and  that  markings  will  be  added  to 
vehicles  where  needed. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition   ' 
described  above.  Comments  should  refer 
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to  the  docket  number  and  be  submitted 
to:  Docket  Management,  Room  PL^Ol, 
400  Seventh  St.,  SW.  Washington.  DC 
20590.  [Docket  hours  are  from  9  am  to 
5  pm.)  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8:  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  October  14. 1999. 
Marilynne  Jacobs, 

Director.  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  99-27318  Filed  10-19-99;  8:45  am) 
BtLUNG  CODE  4910-««-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Higtmay  Traffic  Safety 
Admlnlatratlon 

[Dockat  No.  NHTSA-99-6349] 

Notice  of  Receipt  of  Petition  for 
Decialon  That  Nonconforming  1993- 
1996  Mercedee  Benz  SL  Seriee 
Paaaenger  Cars  Are  Eligible  for 
importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1993-1996 
Mercedes-Benz  SL  Series  passenger  cars 
are  eligible  for  importation. 

SUMMARY:  This  dociunent  annoimces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  1993-1996 
Mercedes-Benz  SL  Series  passenger  cars 
that  were  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  (1)  They  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  They  are  capable  of  being 
readily  altered  to  conform  to  the 
standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  November  19, 1999. 


ADDRESSES:  Comments  should  refer  to 
the  docket  nimiber  and  notice  number, 
and  be  submitted  to:  Docket 
Management.  Room  PL^Ol.  400 
Seventh  St.,  SW,  Washington,  DC  . 
20590.  [Docket  hours  are  from  9  am  to 
5  pm). 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  3014l(a){l)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactiuwl  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  v«th 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

J.K.  Technologies,  LLC.  of  Baltimore, 
Maryland  ("J.K.")(Registered  Importer 
90-006)  has  petitioned  NHTSA  to 
decide  whether  1993-1996  Mercedes- 
Benz  SL  Series  passenger  cars  are 
eligible  for  importation  into  the  United 
States.  The  vehicles  which  J.K.  believes 
are  substantially  similar  are  1993-1996 
Mercedes-Benz  SL  Series  passenger  cars 
that  were  manufactured  for  importation 
into,  and  sale  in,  the  United  States  and 
certified  by  their  manufacturer  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  1993-1996 
Mercedes-Benz  SL  Series  passenger  cars 
to  their  U.S.-certified  counterparts,  and 
found  the  vehicles  to  be  substantially 
similar  with  respect  to  compliance  with 
most  Federal  motor  vehicle  safety 
standards. 


J.K.  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  1993-1996  Mercedes- 
Benz  SL  Series  passenger  cars,  as 
originally  manufactured,  conform  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  their 
U.S.  certified  coimterparts,  or  are 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1993-1996  Mercedes- 
Benz  SL  Series  passenger  cars  are 
identical  to  their  U.S.  certified 
counterparts  with  respect  to  compliance 
with  Standard  Nos.  102  Transmission 
Shift  Lever  Sequence  .  .  .  .,103 
Defrosting  and  Befogging  Systems,  104 
Windshield  Wiping  and  Washing 
Systems,  105  Hydraulic  Brake  Systems, 
106  Bmke  Hoses,  109  New  Pneumatic 
Tires.  113  Hood  Latch  Systems,  116 
Brake  Fluid,  124  Accelerator  Control 
Systems,  201  Occupant  Protection  in 
Interior  Impact,  202  Head  Restraints, 
204  Steering  Control  Rearward 
Displacement,  205  Glazing  Materials. 
206  Door  Locks  and  Door  Retention 
Components,  207  Seating  Systems,  209 
Seat  Belt  Assemblies.  210  Seat  Belt 
Assembly  Anchorages.  212  Windshield 
Retention,  216  Roof  Crush  Resistance, 
219  Windshield  Zone  Intrusion,  301 
Fue7  System  Integrity,  and  302 
Flammability  of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
non-U.S.  certified  1993-1996  Mercedes- 
Benz  SL  Series  passenger  cars  comply 
with  the  Bimiper  Standard  found  in  49 
CFR  581. 

Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  maimer  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  a 
noncomplying  symbol  on  the  brake 
feiliue  indicator  lamp;  (b)  Replacement 
of  the  speedometer  with  one  calibrated 
in  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
histallation  of  U.S.-model  headlamps 
and  front  sidemarker  lamps;  (b) 
Installation  of  U.S.-model  taillamp 
assemblies  which  incorporate  rear 
sidemarker  lights;  (c)  histallation  of  a 
U.S.-model  high  mounted  stop  lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview Mirror: 
replacement  of  the  passenger  side 
rearview  mirror  wiUi  a  U.S.-model 
component. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer  and  a 


warning  buzzer  microswitch  in  the 
steering  lock  assembly. 

Standard  No.  118  Power  Window 
Systems:  installation  of  a  relay  in  the 
power  window  system  so  that  the 
window  transport  is  inoperative  when 
the  ignition  is  switched  off. 

Standard  No.  208  Occupant  Cmsh 
Protection:  (a)  Installation  of  a  safety 
belt  warning  buzzer,  wired  to  the 
driver's  seat  belt  latch;  (b)  Replacement 
of  the  driver's  and  passenger's  side  air 
bags,  control  units,  sensors,  seat  belts 
and  knee  bolsters  with  U.S.-model 
components  on  vehicles  that  are  not 
already  so  equipped.  The  petitioner 
states  that  the  vehicles  are  equipped  at 
the  front  and  rear  outboard  seating 
positions  with  combination  lap  and 
shoulder  belts  that  are  self  tensioning 
and  capable  of  being  released  by  means 
of  a  single  red  push-button,  and  with  a 
lap  belt  in  the  rear  center  designated 
seating  position. 

Standard  No.  214  Side  Impact 
Protection:  installation  of  U.S.-model 
doorbars  in  vehicles  that  are  not  already 
so  equipped. 

The  petitioner  also  states  that  a 
vehicle  identification  plate  must  be 
affixed  to  the  vehicle  near  the  left 
windshield  post  and  a  reference  and 
certification  label  must  be  affixed  in  the 
area  of  the  left  front  door  post  to  meet 
the  requirements  of  49  CFR  565. 

Additionally,  the  petitioner  states  that 
all  vehicles  will  be  inspected  prior  to 
importation  to  ensure  that  they  have  the 
requisite  part  markings  to  comply  with 
the  Theft  Prevention  Standard  at  49  CFR 
541. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Management,  Room  PL-401, 
400  Seventh  St.,  SW,  Washington,  DC 
20590.  [Docket  hours  are  from  9  am  to 
5  pm].  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 
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Issued  on:  October  14, 1999. 
Marilynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
(FRDoc.  99-27319  Filed  10-19-99;  8:45  am] 
BILUNG  CODE  4910-5»-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-99-6351] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1994- 
1999  Mercedes-Benz  E320  Station 
Wagons  Are  Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1994-1999 
Mercedes-Benz  E320  station  wagons  are 
eligible  for  importation. 

SUMMARY:  This  document  announces 
receipt  by  the  National  Highway  Trafi'ic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  1994-1999 
Mercedes-Benz  E320  station  wagons 
that  were  not  originally  manufactiued  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  November  19, 1999. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401 ,  400 
Seventh  St.,  SW,  Washington,  DC 
20590.  [Docket  hours  are  fixjm  9  am  to 
5  pm]. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  imless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 


certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  piu-suant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

J.K.  Motors  of  Baltimore,  Maryland 
("J.K.")  (Registered  Importer  9^-006) 
has  petitioned  NHTSA  to  decide 
whether  1994-1999  Mercedes-Benz 
E320  station  wagons  are  eligible  for 
importation  into  the  United  States.  The 
vehicles  which  J.K.  believes  are 
substantially  similar  are  1994-1999 
Mercedes-Benz  E320  station  wagons 
that  were  manufactured  for  importation 
into,  and  sale  in.  the  United  States  and 
certified  by  their  manufacturer  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety'  standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  1994-1999 
Mercedes-Benz  E320  station  wagons  to 
their  U.S. -certified  counterparts,  and 
found  the  vehicles  to  be  substantially 
similar  with  respect  to  compliance  with 
most  Federal  motor  vehicle  safety 
standards. 

J.K.  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  1994-1999  Mercedes- 
Benz  E320  station  wagons,  as  originally 
manufactined,  conform  to  many  Federal 
motor  vehicle  safety  standards  in  the 
same  maimer  as  their  U.S.  certified 
counterparts,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1994-1999  Mercedes- 
Benz  E320  station  wagons  are  identical 
to  their  U.S.  certified  counterparts  with 
respect  to  compliance  with  Standard 
Nos.  102  Transmission  Shift  Lever 
Sequence  *  *  *,  103  Defrosting  and 
Befogging  Systems,  104  Windshield 
Wiping  and  Washing  Systems,  105 
Hydraulic  Brake  Systems,  106  Brake 
Hoses,  109  New  Pneumatic  Tires,  113 
Hood  Latch  Systems,  116  Brake  Fluid. 
124  Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  204  Steering 
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Control  Rearward  Displacement,  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems,  209  Seat  Belt 
Assemblies,  210  Seat  Belt  Assembly 
Anchorages,  212  Windshield  Retention, 
216  Roof  Crush  Resistance,  219 
Windshield  Zone  Intrusion,  301  Fuel 
System  Integrity,  and  302  Flammability 
of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
non-U.S.  certified  1994-1999  Mercedes- 
Benz  E320  station  wagons  comply  with 
the  Bumper  Standard  found  in  49  CFR 
part  581. 

Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  a 
noncomplying  symbol  on  the  brake 
failure  indicator  lamp;  (b)  replacement 
of  the  speedometer  with  one  calibrated 
in  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment  (a) 
Installation  of  U.S.-model  headlamps 
and  front  sidemarker  lamps;  (b) 
installation  of  U.S.-model  taillamp 
assemblies  which  incorporate  rear 
sidemarker  lights;  (c)  installation  of  a 
U.S.-model  high  mounted  stop  lamp  on 
vehicles  that  are  not  already  so 
equipped. 

Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview Mirror. 
Replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component. 

Standard  No.  114  Thefl  Protection: 
Installation  of  a  warning  buzzer  and  a 
warning  buzzer  microswitch  in  the 
steering  lock  assembly. 

Standard  No.  118  Power  Window 
Systems:  Installation  of  a  relay  in  the 
power  window  system  so  that  the 
window  transport  is  inoperative  when 
the  ignition  is  switched  off. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Installation  of  a  safety 
belt  warning  buzzer,  wired  to  the 
driver's  seat  belt  latch;  (b)  replacement 
of  the  driver's  and  passenger's  side  air 
bags,  control  units,  sensors,  seat  belts 
and  knee  bolsters  with  U.S.-model 
components  on  vehicles  that  are  not 
already  so  equipped.  The  petitioner 
states  that  the  vehicles  are  equipped  at 
the  front  and  rear  outboard  seating 
positions  with  combination  lap  and 
shoulder  belts  that  are  self  tensioning 
and  capable  of  being  released  by  means 
of  a  single  red  push-button,  and  with  a 
lap  belt  in  the  rear  center  designated 
seating  position. 


Standard  No.  214  Side  Impact 
Protection:  Installation  of  U.S.-model 
doorbars  in  vehicles  that  are  not  already 
so  equipped. 

The  petitioner  also  states  that  a 
vehicle  identification  plate  must  be 
affixed  to  the  vehicle  near  the  left 
windshield  post  and  a  reference  and 
certification  label  must  be  affixed  in  the 
area  of  the  left  front  door  post  to  meet 
the  requirements  of  49  CFR  part  565. 

Admtionally,  the  petitioner  states  that 
all  vehicles  will  be  inspected  prior  to 
importation  to  ensure  that  they  are 
equipped  with  anti-theft  devices  that 
comply  with  the  Theft  Prevention 
Standard  at  49  CFR  part  541. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  niunber  and  be  submitted 
to:  Docket  Management,  Room  PL-401, 
400  Seventh  St.,  SW,  Washington,  DC 
20590.  (Docket  hours  are  from  9  am  to 
5  pm).  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  conunents  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  October  15, 1999. 
Marilynne  Jacobs, 

Director.  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  99-27408  Filed  10-19-99;  8:45  am] 
BILUNG  CODE  4910-69-P 


DEPARTMErn*  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  No.  RSPA-SS^tOaS;  Notice  4] 

Pipeline  Safety:  Damage  Prevention 
"Path  Forward" 

agency:  Research  and  Special  Programs 
Adniinistration  (RSPA);  Office  of 
Pipeline  Safety  (OPS). 
ACTKW:  Notice  of  public  meeting. 

summary:  This  notice  is  to  annoimce  a 
public  meeting  on  RSPA's  continuing 
efforts  to  prevent  damage  to 
underground  facilities.  RSPA  is 
facilitating  the  establishment  of  a  non- 
profit organization  to  advance 
underground  facility  damage 


prevention.  Participation  from  all 
stakeholder  organizations  in  the  damage 
prevention  community  will  be 
necessary  to  ensure  the  most  effective 
forum  to  share  information.  Interested 
parties  include  excavators,  facility 
locators,  railroads,  local,  state  and 
federal  government  agencies,  and 
owners  and  operators  of  undergroimd 
facilities,  as  well  as  the  general  public. 
DATES:  The  public  meeting  will  be  held 
on  Thursday,  October  28. 1999,  from 
9:00  am  to  4:30  pm. 

ADDRESSES:  The  public  meeting  will  be 
held  at  the  Omni  Inner  Harbor  Hotel, 
101  West  Fayette  Street,  Baltimore,  MD 
21202.  A  block  of  rooms  is  being  held 
for  the  "U.S.  DOT  Damage  Prevention 
Meeting." 

FOR  FURTHER  INFORMATKM  CONTACT: 
Eben  M.  Wyman,  (202)  366-0918,  or  by 
e-mail  at  eben.wyman@rspa.dot.gov, 
regarding  the  subject  matter  of  this 
notice. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meetings,  contact  Eben  Wyman  at  the 
address  or  phone  number  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  as 
soon  as  possible. 

SUPPLEMENTARY  INFORMATION:  On  June 
30, 1999,  RSPA  held  a  public  meeting 
in  Washington,  DC,  to  present  to  the 
Secretary  of  Transportation  a  report  on 
damage  prevention  best  practices,  as 
required  by  the  Transportation  Equity 
Act  for  the  21st  Century  (TEA-21).  The 
"Common  Ground  Study"  was 
developed  by  over  160  volunteers  who 
worked  for  nearly  a  year  to  produce  this 
report  on  best  practices  in  damage 
prevention.  The  study  identifies  and 
evaluates  existing  undergroimd  damage 
prevention  practices  that  are  most 
effective  in  protecting  the  public, 
excavators,  and  the  environment.  These 
practices  prevent  disruptions  to  public 
services  and  damage  to  imdergroimd 
facilities,  such  as  water,  sewer,  natural 
gas  and  hazardous  liquid  pi{>elines,  as 
well  as  copper  and  fiber  optic 
telecommunications  cables  and  electric 
ductwork  and  cables.  A  major  point  of 
interest  at  the  June  30th  meeting  was  on 
the  next  steps  to  be  taken  in  damage 
prevention,  also  referred  to  as  the  "path 
forward." 

A  key  lesson  of  Common  Groimd 
Study  was  that  full  representation  and 
motivated  commitment  from  all  key 
stakeholders  is  essential.  To  effectively 
develop  a  "path  forward,"  we  need 
input  from  the  full  spectrum  of 
stakeholders  to  ensure  that  all  affected 
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parties  are  provided  with  the 
opportunity  to  contribute  and 
participate.  Following  the  Common 
Groimd  Study  model,  RSPA  believes 
that  all  stakeholder  organizations 
should  participate  in  this  pubUc 
meeting  to  share  their  ideas  and  express 
their  interest  in  the  "path  forward"  in 
damage  prevention. 

Topics  of  Discussion 

RSPA  asks  attendees  at  the  meeting  to 
identify  those  organizations  and 
industry  leaders  whose  high  level 
commitment,  leadership,  and  influence 
are  essential  to  complete  planning  for 
establishment  of  the  damage  prevention 
non-profit  organization.  RSPA  also 
seeks  comment  on  the  mission,  goals, 
functions,  and  organizational  structure 
of  the  non-profit  organization.  Interested 
stakeholders  are  encouraged  to  propose 
guiding  principles  to  shape  the 
formation  of  the  organization  to  best 
address  the  many  issues  involved  in 
protecting  the  nation's  underground 
infrastructure  from  outside  force 
damage. 

RSPA  strongly  supports  the  need  for 
an  organized  effort  to  address  damage 
prevention  challenges  in  the  years 
ahead.  With  the  support  of  Congress  and 
the  Department  of  Transportation,  we 
are  committed  to  provide  resources  to 
the  effort.  However,  RSPA  believes  the 
future  of  damage  prevention  lies  in  the 
hands  of  the  private  sector.  RSPA  is 
working  to  assist  the  initial  creation  of 
a  self-sustaining  private  sector,  non- 
profit organization  on  a  temporary  basis 
only,  to  ensure  the  participation  of  all 
affected  stakeholders.  The  U.S.  Senate 
Appropriations  Committee  report  on 
Fiscal  Year  2000  appropriations 
directed  RSPA  to  "support  the 
formation  and  initial  operation"  of  die 
organization.  Once  the  organization  is 
formed,  the  federal  government's  role 
will  become  much  less  significant. 

We  enjoyed  our  role  in  organizing, 
facilitating,  and  managing  the  Common 
Ground  Study  Team  and  we  plan  to 
support  this  effort.  RSPA  welcomes  all 
interested  parties  to  attend  and 
participate  in  this  public  meeting  to  take 
the  next  steps  necessary  in  promoting 
and  encoiu-aging  undergroimd  facility 
damage  prevention. 

Issued  in  Washington,  DC  on  October  14, 
1999. 

Richard  B.  Felder, 

Associate  Administrator  for  Pipeline  Safety. 
[PR  Doc.  99-27320  Filed  10-19-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Surface  Tranaportation  Board 

[STB  Docket  No.  MC-F-209S6]  > 

Northwest  Motor  Coach  LLC— 
Control— Evergreen  Stage  Line,  Inc.  . 
and  Evergreen  Bus  Company,  Inc. 

AGENCY:  Surfece  Transportation  Board. 

ACTION:  Notice  tentatively  approving 
finance  application  and  granting  interim 
approval.2 

summary:  Northwest  Motor  Coach 
L.L.C.  (Northwest)  and  L  &  K 
Acquisition  Corp.  (L  &  K).  two 
noncarrier  holding  companies,  and 
Evergreen  Stage  Line,  Inc.  (ESL)  and 
Evergreen  Bus  Company,  hic.  (EBC),  two 
regulated  motor  passenger  carriers,  all  of 
PorUand,  OR  (collectively,  applicants), 
have  filed:  (1)  An  application  under  49 
U.S.C.  14303(a)  for  Northwest  to  acquire 
control  of  ESL  and  EBC;  and  (2)  a 
request  for  interim  approval  of  the 
transaction  imder  49  U.S.C.  14303(i) 
pending  determination  of  the 
application.  Persons  wishing  to  oppose 
the  application  must  follow  the  rules  at 
49  CFR  part  1182,  subpart  B.  The  Board 
has  tentatively  approved  the 
application.  If  no  opposing  comments 
are  timely  filed,  this  notice  will  be  the 
final  Board  action. 

DATES:  Comments  are  due  by  December 
6, 1999.  Applicants  may  reply  by 
December  21, 1999.  If  no  comments  are 
received  by  December  6,  1999,  this 
approval  is  effective  on  that  date. 

ADDRESSES:  Send  an  original  and  10 
copies  of  any  comments  referring  to  STB 
Docket  No.  MC-F-20956  to:  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K  ' 
Street,  NW,  Washington,  DC  20423- 
0001.  In  addition,  send  one  copy  of  any 
comments  to  applicants'  representative: 
Jeremy  Kahn.  Kahn  &  Kahn,  1730  Rhode 
Island  Ave.,  NW,  Suite  810. 
Washington,  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  565-1600. 
(TDD  for  the  hearing  impaired:  (202) 
565-1695.) 


SUPPLEMENTARY  INFORMATION: 

Applicants  state  that  ESL'  and  EBC*  are 
currently  controlled  by  L  &  K; 
Northwest  is  controlled  by  Lmy  S. 
Black  and  Jerry  L.  Kilb.  L  &  K  owns  all 
of  the  stock  of  ESL,  and  ESL,  in  turn, 
owns  all  of  the  stock  of  EBC.  Applicants 
state  that  none  of  the  entities  involved 
in  this  proceeding  is  affiliated  with  any 
other  motor  carrier,  except  that  Jerry  L. 
Kilb,  a  principal  in  L  &  K  and  president 
of  ESL  and  EBC,  is  a  principal  of 
Northwest  and  will  remain  president  of 
ESL  and  EBC  following  the  proposed 
transaction. 

Applicants  state  that:  (1)  L  &  K  has 
agreed  to  sell  Northwest  all  of  its  assets 
(including  its  stock  in  ESL)  and  all  of  its 
liabilities;  (2)  upon  consummation  of 
the  transaction.  Northwest  will  control 
two  regulated  passenger  carriers  and  the 
previous  shareholders  of  L  &  K  will  own 
approximately  7.5%  of  the  shares  of 
Northwest;  and  (3)  L  &  K  will  no  longer 
have  any  control  of  any  regulated 
passenger  carriers. 

Applicants  state  that  the  proposed 
transaction  will  have  no  impact  on  the 
adequacy  of  transportation  services 
available  to  the  public.  The  proposal 
involves  only  a  sale  of  the  two  carriers 
from  one  holding  company  to  a  second, 
and  there  will  be  no  change  in  carrier 
operations.  Applicants  assert  that 
Northwest's  acquisition  of  control,  with 
a  new  infusion  of  funds,  will  assure  the 
continued  viability  of  ESL  and  EBC  and 
result  in  the  continued  availability  of 
adequate  service  to  the  public. 
According  to  applicants,  the 
transaction  includes  a  fixed  payment  to 
L  &  K  shareholders  which  can  readily  be 
paid  from  Northwest's  equity 
investment  and  third  party  financing 
without  affecting  carrier  operations. 
Applicants  add  that  no  carrier 
employees  will  be  adversely  affected  by 
the  transaction,  as  the  carriers  will 
continue  to  perform  the  same  operations 
with  the  same  employees. 

Applicants  certify  that:  (1)  ESL  and 
EBC  hold  a  satisfactory  safefy  rating 


'  This  proceeding  embraces  STB  Docket  No.  MC- 
F-20956  TA. 

^  Interim  approval  will  be  efiective  on  October  18, 
1999. 


'ESL  holds  federally-issued  operating  authority 
in  Docket  No.  MC-29839,  authorizing  the 
transportation  of  passengers  in  charter  and  special 
operations,  between  points  in  the  United  States.  It 
also  holds  Motor  Carrier  Permit  No.  1 18436  issued 
by  the  Oregon  Public  Utility  Commission 
authorizing  certain  intrastate  operations.  ESL  had 
gross  operating  revenues  of  SI. 860,000  for  the  12- 
month  period  ending  June  30.  1999. 

-*  EBC  holds  federally-issued  operating  authority 
in  Docket  No.  MC-39416.  authorizing  the 
transportation  of  passengers,  in  charter  and  special 
operations,  between  points  in  the  United  States.  It 
also  holds  a  Motor  Carrier  Certificate  in  File  No. 
237.  Class  IP,  MEP  960003  issued  by  the  Oregon 
Department  of  Transportation,  authorizing  certain 
intrastate  operations.  EBC  had  gross  operating 
revenues  of  $4,450,000  for  the  12-month  period 
ending  lune  30, 1999. 
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from  the  U.S.  Department  of 
Transportation;  (2)  ESL  and  EBC 
maintain  sufficient  liability  insurance; 
(3)  none  of  the  involved  carriers  is 
domiciled  in  Mexico  nor  owned  or 
controlled  by  persons  of  that  country; 
and  (4)  approval  of  the  transaction  will 
not  significantly  affect  either  the  quality 
of  the  human  environment  or  the 
conservation  of  energy  resources. 

Under  49  U.S.C.  14303(b),  the  Board 
must  approve  and  authorize 
transactions  it  finds  consistent  with  the 
public  interest,  taking  into  accoimt  at 
least:  (1)  The  effect  of  the  transactions 
on  the  adequacy  of  transportation  to  the 
public;  (2)  the  total  fixed  charges  that 
resuh;  and  (3)  the  interest  of  affected 
carrier  employees. 

On  the  basis  of  the  application,  we 
find  that  the  proposed  acquisition  of 
control  is  consistent  with  the  public 
interest  and  should  be  authorized.  If  any 
opposing  comments  are  timely  filed, 
this  finding  will  be  deemed  vacated 
and,  unless  a  final  decision  can  be  made 
on  the  record  as  developed,  a 
procedural  schedule  will  be  adopted  to 
reconsider  the  application.'  If  no 
opposing  comments  are  filed  by  the 
expiration  of  the  comment  period,  this 
decision  will  take  effect  automatically 
and  will  be  the  final  Board  action. 

In  their  interim  approval  request, 
applicants  state  that,  because  the 
current  owners  of  ESL  and  EBC  are  not 
prepared  to  make  necessary  long  term 
investments  in  them,  it  is  necessary  that 
Northwest  be  allowed  to  assume  their 
temporary  control  on  or  immediately 
after  October  18, 1999,  or  the  carriers 
could  lose  their  market  position  to 
competitors,  thereby  causing  severe 
injury  to  the  ESL  and  EBC  properties. 
Applicants  have  explained  that  the 
failure  to  grant  such  interim  approval 
may  result  in  injury  to  the  motor  carrier 
properties  or  substantially  interfere  with 
their  future  usefulness  in  providing 
adequate  and  continuous  service  to  the 
public.  Accordingly,  the  interim 
approval  will  be  granted.* 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

This  decision  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 
It  is  ordered: 


1.  Northwest's  control  of  ESL  and  EBC 
is  approved  and  authorized,  subject  to 
the  filing  of  opposing  comments. 

2.  Northwest  is  granted  interim 
approval  to  operate  the  properties  of 
ESL  and  EBC  for  a  period  of  not  more 
than  180  days  pending  determination  of 
the  application. 

3.  If  timely  opposing  comments  are 
filed,  the  findings  made  in  this  decision 
will  be  deemed  vacated. 

4.  This  decision  will  be  effective  on 
December  6, 1999,  unless  timely 
opposing  comments  are  filed. 

5.  A  copy  of  this  notice  will  be  served 
on:  (1)  The  U.S.  Department  of 
Transportation,  Office  of  Motor  Carriers- 
HIA  30,  400  Virginia  Avenue,  SW,  Suite 
600,  Washington.  DC  20024;  (2)  the  U.S. 
Department  of  Transportation,  Office  of 
the  General  Counsel,  400  7th  Street,  SW, 
Washington,  DC  20590;  and  (3)  the  U.S. 
Department  of  Justice,  Antitrust 
Division,  10th  Street  and  Pennsylvania 
Avenue,  NW,  Washington,  DC  20530. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Clybum,  and  Commissioner 
Burkes. 

Decided:  October  14, 1999. 
Vernon  A.  Williams, 
Secretaiy. 
[FR  Doc.  99-27412  Filed  10-19-99;  8:45  am] 
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'  Under  49  CFR  1182.6(c).  a  procedural  schedule 
will  not  be  issued  if  we  are  able  to  dispose  of 
opposition  to  the  application  on  the  basis  of 
comments  and  the  reply. 

^The  Board  will  entertain  petitions  to  reconsider 
a  grant  of  interim  approval.  Such  petitions  may  be 
filed  only  by  a  person  who  has  filed  a  comment  in 
opposition  to  the  application.  See  49  U.S.C. 
1182.7(e)  for  further  details. 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33802] 

Delta  Southern  Railroad,  Inc.— 
Acquisition  and  Operation 
Exemption— Delta  Southern  Railroad 
Company 

Delta  Southern  Railroad,  Inc.  (Delta), 
a  noncarrier,  newly  created  to  become  a 
Class  III  railroad,  has  filed  a  verified 
notice  of  exemption  under  49  CFR 
1150.31  to  acquire  (by  purchase  or 
lease)  and  operate  approximately  132.78 
miles  of  rail  line  from  Delta  Southern 
Raifroad  Company  (DSRR).  The  lines  or 
rights  intended  to  be  acquired  are  as 
follows:  (1)  From  milepost  408.9  in  or 
near  McCiehee,  AR,  to  milepost  489.44 
in  or  near  Tallulah,  LA;  (2)  a  rail  spur 
from  milepost  445.53  (where  it  connects 
with  the  Warren  Line  described  in 
(3)(a))  for  3  miles; '  and  (3)  DSRR's 
leasehold  interest  in  a  rail  line  owned 
by  Union  Pacific  Railroad  Company 
(UP)  and  currently  operated  by  DSRR  (a) 
bom  milepost  422.32  at  Dermott,  AR,  to 


milepost  461.74  at  Warren,  AR  (The 
Warren  Line),  and  (b)  from  milepost  566 
at  Monroe,  LA,  to  milepost  556.18  at 
Sterlington,  LA  (The  Sterlington  Line). 
In  addition.  Delta  will  acquire 
approximately  11.76  miles  of  operating 
rights  over  other  rail  lines:  (1)  DSRR's 
operating  rights  over  certain  other  rail 
assets  located  at  milepost  491  in 
Tallulah,  LA,  and  owned  by  the 
Madison  Parish  Port  Commission  (The 
Madison  Line);  (2)  certain  overhead 
trackage  rights  over  UP's  line  (a) 
between  milepost  415.26  at  Dermott, 
AR,  and  milepost  409.7  at  McGehee, 
AR,  and  (b)  and  yard  facilities  from 
milepost  566  and  milepost  500.3  to 
milepost  504  at  Monroe,  LA;  and  (3) 
certain  operating  rights  at  milepost 
472.8  at  Lake  Providence,  LA,  owned  by 
the  Lake  Providence  Port  Commission.^ 

On  August  4, 1999,  William  and 
Linda  Wainwright,  sole  owners  of  Delta 
signed  a  letter  of  intent  with  Lawrence 
Beal  for  the  parties  to  negotiate  and 
execute  a  purchase  and  sale  agreement 
for  the  acquisition  and  operation  of 
DSRR.3  The  verified  notice  states  that 
William  Wainwright  has  managed  DSRR 
for  the  past  10  years  since  DSRR  was 
established  as  a  short  line  railroad  in 
1989.  The  parties  had  not  yet  signed  an 
agreement  as  of  the  October  1, 1999 
filing  of  the  verified  notice  of 
exemption. 

The  transaction  is  scheduled  to  be 
consummated  on  or  shortly  after 
October  18, 1999. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33802,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  John  D. 
Heffner,  Esq.,  Rea,  Cross,  &  Auchincloss, 
1707  L  Street,  NW,  Suite  570, 
Washington,  DC  20036. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  October  12, 1999. 


'  Delta  indicated  in  its  notice  that  it  takes  no 
position  on  whether  this  line  is  a  spur  for  the 
purpose  of  the  spur  exemption  under  49  U.S.C. 
10906. 


2  Delta  states  that  its  projected  revenues  will  not 
exceed  those  that  would  qualify  it  as  a  Class  HI  rail 
carrier  and  that  its  revenues  are  not  projected  to 
exceed  S5  million. 

'  Lawrence  Beal  ovims  100%  of  DSRR. 


By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  99-27131  Filed  10-19-99;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection;  Comment 
Request;  Lien  Notice  (Customs  Form 
3485) 

action:  Notice  and  request  for 
comments. 


SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  U.S. 
Customs  Declaration.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13;  44  U.S.C. 
3505(c)(2)). 

DATES:  Written  comments  shoidd  be 
received  on  or  before  December  20. 
1999,  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Attn.:  J.  Edgar  Nichols. 
1300  Pennsylvania  Avenue,  NW,  Room 
3.2C,  Washington.  D.C.  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  U.S.  Customs 
Service.  Attn.:  J.  Edgar  Nichols,  1300 
Pennsylvania  Avenue  NW,  Room  3.2C, 
Washington,  D.C.  20229.  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/ or  continuing  information 
collections  piursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (a)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 


information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Lien  Notice. 

OMB  Number:  1515-0046. 

Form  Number:  Customs  Form  3485. 

Abstract:  The  Lien  Notice.  Customs 
Form  3485.  enable  the  carriers,  cartmen. 
and  similar  businesses  to  notify 
Customs  that  a  lien  exists  against  an 
individual/business  for  non-payment  of 
freight  charges,  etc.,  so  that  Customs 
will  not  permit  delivery  of  the 
merchandise  from  public  stores  or  a 
bonded  warehouse  until  the  lien  is 
satisfied  or  discharged. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Individuals, 
businesses. 

Estimated  Number  of  Respondents: 
2,000. 

Estimated  Time  Per  Respondent:  5 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  8,497. 

Estimated  Total  Annualized  Cost  on 
the  Public:  N/A. 

Dated:  October  14,  1999. 

|.  Edgar  Nichols, 

Agency  Clearance  Officer,  Information 
Services  Group. 

[FR  Doc.  99-27345  Filed  10-19-99;  8:45  am] 

BILLING  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection;  Comment 
Request;  Importers  of  Merchandise 
Subject  to  Actual  Use  Provisions 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  U.S. 
Customs  Declaration.  TTiis  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13;  44  U.S.C.  3505(c)(2)). 
DATES:  Written  comments  should  be 
received  on  or  before  December  20, 
1999,  to  be  assured  of  consideration. 


ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service.  Information 
Services  Group,  Attn.:  J.  Edgar  Nichols, 
1300  Pennsylvania  Avenue,  NW.  Room 
3.2C,  Washington.  D.C.  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols,  1300 
Pennsylvania  Avenue  NW,  Room  3.2C. 
Washington.  D.C.  20229,  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (a)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Importers  of  Merchandise 
Subject  to  Actual  Use  Provisions. 
OMB  Number:  1515-0091. 
Form  Number:  None. 
Abstract:  The  Importers  of 
Merchandise  Subject  to  Actual  Use 
Provision  is  part  of  the  regulation  which 
provides  that  certain  items  may  be 
admitted  duty-free  such  as  farming 
implements,  seed,  potatoes  etc.. 
providing  the  importer  can  prove  these 
items  were  actually  Used  as 
contemplated  by  law.  The  importer 
must  maintain  detailed  records  and 
furnish  a  statement  of  use. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Individuals, 
Businesses. 
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Estimated  Number  of  Respondents: 

12  000. 

Estimated  Time  Per  Respondent:  60 

minutes. 

Estimated  Total  Annual  Burden 
Hours:  12.000. 

Estimated  Total  Annualized  Cost  on 
the  Public:  N/A. 

Dated:  October  14. 1999. 
).  Edgar  Nichols, 

Agency  Clearance  Officer,  Information 
Services  Group. 

IFR  Doc.  99-27346  Filed  10-19-99;  8:45  am] 
BNJJNQ  CODE  4t2IH»-P 


DEPARTMENT  OF  THE  TREASURY 
Cuttonw  Sttrvic* 

PropoMd  Collection;  Comm«nt 
RsquMt;  Proof  of  tho  Use  for  Rates  of 
Duty  Dependent  on  Actual  Use 

action:  Notice  and  request  for 
comments.       

summary:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  U.S. 
Customs  Declaration.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13;  44  U.S.C.  3505(c)(2)). 
DATES:  Written  comments  should  be 
received  on  or  before  December  20, 
1999,  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service.  Information 
Services  Group,  Attn.:  J.  Edgar  Nichols. 
1300  Pennsylvania  Avenue,  NW,  Room 
3.2C,  Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  U.S.  Customs 
Service.  Attn.:  J.  Edgar  Nichols.  1300 
Pennsylvania  Avenue  NW.  Room  3.2C, 
Washington,  DC  20229,  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/ or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (a)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 


ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  simimarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
docxunent  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Proof  of  the  Use  for  Rates  of 
Duty  Dependent  on  Actual  Use. 
OMB  Number:  1515-0109. 
Form  Number:  None. 
Abstract:  The  Proof  of  the  Use  for 
Rates  of  Duty  Dependent  on  Actual  Use 
declaration  is  needed  to  ensure  Customs 
control  over  merchandise  which  is  duty 
free.  The  declaration  shows  proof  of  use 
and  must  be  submitted  within  3  years  of 
the  date  of  entry  or  withdrawal  for 
consumption. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Individuals? 
Businesses.  * 

Estimated  Number  of  Respondents: 
10,500. 

Estimated  Time  Per  Respondent:  20 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  3,500. 

Estimated  Total  Annualized  Cost  on 
the  Public:  N/A. 

Dated:  October  14. 1999. 
J.  Edgar  Nichols, 

Agency  Clearance  Officer,  Information 
Services  Group. 
(FR  Doc.  99-27347  Filed  10-19-99;  8:45  am] 

BILLING  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

Proposed  Collection;  Comment 
Request;  Required  Records  for 
Smelting  and  Refining  Warehouses 

agency:  U.S.  Customs,  Department  of 
the  Treasury. 

ACTION:  Notice  and  request  for 
comments.  ^^_ 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 


comment  on  an  information  collection 
requirement  concerning  the  Required 
Records  for  Smelting  and  Refining 
Warehouses.  This  request  for  comment 
is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13;  44  U.S.C.  3505(c)(2)). 
DATES:  Written  comments  should  be 
received  on  or  before  December  20, 
1999.  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Attn.:  J.  Edgar  Nichols, 
1300  Peimsylvania  Avenue,  NW.  Room 
3.2C,  Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
shoidd  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols,  1300 
Peimsylvania  Avenue  NW,  Room  3.2C, 
Washington,  DC  20229,  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (a)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e)  the 
annual  costs  burden  to  respondents  or 
record  keepers  from  the  collection  of 
information  (a  total  capital/startup  costs 
and  operations  and  maintenance  costs). 
The  comments  that  are  submitted  will 
be  summarized  and  included  in  the 
Customs  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Required  Records  for  Smelting 
and  Refining  Warehouses. 
OMB  Number:  1515-0135. 
Form  Number:  N/A. 
Abstract:  Each  manufacturer  engaged 
in  smelting  or  refining  must  file  an 
annual  statement  showing  any  material 
-    change  in  the  character  of  the  metal- 
bearing  materials  used  or  changes  in  the 
method  of  smelting  or  refining.  Also,  the 
records  must  show  the  receipt  and 
disposition  of  each  shipment. 


Current  Actions:  There  are  no  changes 
to  the  information  collection. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
15. 

Estimated  Time  Per  Respondent:  85 
hours. 

Estimated  Total  Annual  Burden 
Hours:  1,325. 

Estimated  Total  Annualized  Cost  on 
the  Public:  $15,900. 

Dated:  October  14, 1999. 

J.  Edgar  Nichols, 

Agency  Clearance  Officer,  Printing  and 
Records  Services  Group. 

[FR  Doc.  99-27348  Filed  10-19-99;  8:45  am] 

BOLUNGCOOE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection;  Comment 
Request;  Declaration  of  Person  Who 
Performed  Repairs 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  U.S. 
Customs  Declaration.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13;  44  U.S.C.  3505(c)(2)). 
DATES:  Written  comments  should  be 
received  on  or  before  December  20, 
1999,  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Attn.:  J.  Edgar  Nichols, 
1300  Pennsylvania  Avenue,  NW,  Room 
3.2C,  Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols,  1300 
Pennsylvania  Avenue  NW,  Room  3.2C, 
Washington,  DC  20229,  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (a)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
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whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
dociunent  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Declaration  of  Person  Who 
Performed  Repairs. 

OMB  Number:  1515-0137. 

Form  Number:  None. 

Abstract:  The  Declaration  of  Person 
Who  Performed  Repairs  is  used  by 
Customs  to  ensure  duty-free  status  for 
entries  covering  articles  repaired 
aboard.  It  must  be  filed  by  importers 
claiming  duty-free  status. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Businesses  or  other 
for-profit. 

Estimated  Number  of  Respondents: 
10,236. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  10,236. 

Estimated  Total  Annualized  Cost  on 
the  Public:  N/A. 

Dated:  October  14, 1999. 

J.  Edgar  Nichols, 

Agency  Clearance  Officer,  Information 
Services  Group. 

(FR  Doc.  99-27349  Filed  10-19-99;  8:45  am] 

BILUNG  CODE  4S20-02-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection;  Comment 
Request  User  Fees  (Customs  Form 
339) 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 


burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  U.S. 
Customs  Declaration.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13;  44  U.S.C. 
3505(c)(2)). 

DATES:  Written  comments  should  be 
received  on  or  before  December  20. 
1999.  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Attn.:  J.  Edgar  Nichols, 
1300  Pennsylvania  Avenue.  NW.  Room 
3.2C.  Washington,  D.C.  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols,  1300 
Pennsylvania  Avenue  NW.  Room  3.2C, 
Washington,  D.C.  20229,  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (a)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  biuden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  User  Fees. 

OMB  Number:  1515-0154. 

Form  Number:  Customs  Form  339. 

Abstract:  The  User  Fees,  Customs 
Form  339,  information  is  necessary  for 
Customs  to  effectively  collect  fees  from 
private  and  commercial  vessels,  private 
aircraft,  operators  of  commercial  trucks, 
and  passenger  and  freight  railroad  cars 
entering  the  United  States  and 
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recipients  of  certain  dutiable  mail 
entries  for  certain  official  services. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Businesses  or  other 
for-profit. 

Estimated  Number  of  Respondents: 
200,000. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  50.000. 

Estimated  Total  Annualized  Cost  on 
the  Public:  N/A. 

E»ated:  October  14. 1999.   • 
J.  Edgar  Nichols, 

Agency  Clearance  Officer,  Information 
Services  Group. 
(FR  Doc.  99-27350  Filed  10-19-99;  8:45  am] 

MLUNO  COM  4aO-02-P 


DEPARTMENT  OF  THE  TREASURY 
Financial  Crimea  Enforcamant 


Cuatoma  Sarvice 

Agancy  Information  Collection 
Aetlvitlea;  Propoaed  Collection; 
Comment  Requeat;  Report  of 
Intemational  Tranaportatlon  of 
Currency  or  Monetary  Inatrumenta 

AGENCY:  Financial  Crimes  Enforcement 
Network  (FinCEN)  and  United  States 
Customs  Service  (Customs). 
ACTION:  Notice  and  request  for 
comments. 

summary:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  FinCEN  and  Customs  invite  the 
general  public  and  other  Federal 
agencies  to  comment  on  an  information 
collection  requirement  concerning  the 
Report  of  Intemational  Transportation 
of  Currency  or  Monetary  Instruments. 
This  request  for  comment  is  being  made 
pursuant  tathe  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13  (44 
U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  should  be 
received  on  or  before  December  20, 1999 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  conmients 
to:  FinCEN:  Office  of  Chief  Counsel, 
Financial  Crimes  Enforcement  Network, 
Department  of  the  Treasury,  Suite  200, 
2070  Chain  Bridge  Road,  Vienna,  VA 
22182-2536,  Attention:  PRA 
Comments — Report  of  Intemational 
Transportation  of  Currency  or  Monetary 
Instruments.  Comments  also  may  be 


submitted  by  electronic  mail  to  the 
following  Internet  address: 
"regcomments@fincen.treas.gov"  with 
the  caption  in  the  body  of  the  text, 
"Attention:  PRA  Comments — Report  of 
Intemational  Transportation  of 
Currency  or  Monetary  Instruments." 

Customs:  U.S.  Customs  Service,  Attn.: 
Joseph  R.  Catanzarite,  Financial 
Investigations,  1300  Pennsylvania  Ave., 
NW,  Room  7.2C,  Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
for  a  copy  of  the  form  shoidd  be 
directed  to:  FinCEN:  Christine  Schuetz, 
Attorney-Advisor,  FinCEN,  at  (703) 
905-3644,  or  Anna  Fotias,  Chief, 
Regidatory  Outreach  Programs,  FinCEN, 
at  (703)  905-3695. 

Customs:  U.S.  Customs  Service,  Attn.: 
Joseph  R.  Catanzarite,  1300 
Pennsylvania  Ave.,  NW,  Room  7.2C, 
Washington,  DC  20229.  Tel.  (202)  927- 
1520. 
SUPPLEMENTARY  INFORMATION: 

Title:  Report  of  Intemational 
Transportation  of  Currency  or  Monetary 
Instnmients. 

OMB  Number:  1515-0079. 

Forai  Number:  Customs  Form  4790. 

Abstract:  The  Bank  Secrecy  Act, 
Titles  I  and  n  of  Pub.  L.  91-508,  as 
amended,  codified  at  12  U.S.C.  1829b, 
12  U.S.C.  1951-1959,  and  31  U.S.C. 
5311-5330,  authorizes  the  Secretary  of 
the  Treasury,  inter  alia,  to  issue 
regulations  requiring  records  and 
reports  that  are  determined  to  have  a 
high  degree  of  usefulness  in  criminal, 
tax,  and  regulatory  matters.  Regulations 
implementing  Title  n  of  the  Bank 
Secrecy  Act  (codified  at  31  U.S.C.  5311- 
5330)  appear  at  31  CFR  part  103.  The 
authority  of  the  Secretary  to  administer 
Tide  n  of  the  Bank  Secrecy  Act  has  been 
delegated  to  the  Director  of  FinCEN. 

The  Bank  Secrecy  Act  specifically 
states  that  "a  person  or  an  agent  or 
bailee  of  the  person  shall  file  a  report 
*  *  *  when  the  person,  agent,  or  bailee 
knowingly — (1)  transports,  is  about  to 
transport,  or  has  transported,  monetary 
instnmients  of  more  than  $10,000  at  one 
time — (A)  firom  a  place  in  the  United 
States  to  or  through  a  place  outside  the 
.  United  States;  or  (B)  to  a  place  in  the 
United  States  from  or  through  a  place 
outside  the  United  States;  or  (2)  receives 
monetary  instruments  of  more  than 
$10,000  at  one  time  transported  into  the 
United  States  from  or  through  a  place 
outside  die  United  States."  31  U.S.C. 
5316(a).  The  requirement  of  31  U.S.C. 
5316(a)  has  been  implemented  through 
regulations  promulgated  at  31  CFR 
103.23  and  through  the  instructions  to 
the  Report  of  Intemational 
Transportation  of  Ciurency  or  Monetary 


Instruments  (CMIR),  U.S.  Customs 
Service  Form  4790. 

Information  collected  on  the  CMIR  is 
made  available,  in  accordance  with 
strict  safeguards,  to  appropriate  criminid 
law  enforcement  and  regulatory 
personnel  in  the  official  performance  of 
their  duties.  The  information  collected 
is  of  use  in  investigations  involving 
intemational  and  domestic  money 
laundering,  tax  evasion,  fraud,  and  other 
financial  crimes. 

Current  Actions:  The  CMIR  is  being 
revised  to  clarify  the  instructions  to  the 
form.  The  form  is  also  being  streamlined 
by  combining  Parts  I  and  U  of  the  form 
now  in  use  into  one  part;  as  a  result,  the 
items  on  the  form  are  being  renumbered. 
Finally,  two  questions  on  the  form  are 
being  revised  slighUy  to  make  them 
more  useful.  Question  15  of  Part  11 
(question  27c  of  the  form  now  in  use) 
is  revised  to  add  after  "Type  of  Business 
Activity,  Occupations,  or  Profession"  a 
box  to  check  when  the  business  is  a 
bank.  Under  Part  III,  Currency  and 
Monetary  Instrument  Information,  the 
entry  for  other  instruments  is  revised  to 
read  "Specify  type,  issuing  entity  and 
date,  and  serial  or  other  identifying 
number." 

Type  of  Review:  Revision  of  currentiy 
approved  collection. 

Affected  Public:  Individuals,  business 
or  odier  for-profit  institutions,  not-for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
180,000. 

Estimated  Time  Per  Respondent:  11 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  33,000  hours. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Records  required  to  be  retained  under 
the  Bank  Secrecy  Act  must  be  retained 
for  five  years.  Generally,  information 
collected  pursuant  to  the  Bank  Secrecy 
Act  is  confidential,  but  may  be  shared 
as  provided  by  law  with  regulatory  and 
law  enforcement  authorities. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 


quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance  and  purchase  of  services  to 
provide  information. 

Dated:  October  14,  1999. 
James  F.  Sloan, 

Director,  Financial  Crimes  Enforcement 
Network,  Department  of  the  Treasury. 

Dated:  October  12, 1999. 
J.  Edgar  Nichols, 

Team  Leader,  Information  Services  Group, 
United  States  Customs  Service. 
[FR  Doc.  99-27403  Filed  10-19-99;  8:45  am) 
BILLING  CODE  4820-03-P 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[LR-274-81] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(cK2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concefning  an 
existing  final  regulation,  LR-274-81  (TD 
8067),  Accounting  for  Long-Term 
Contracts  (§  1.451-3). 
DATES:  Written  comments  should  be 
received  on  or  before  December  20, 1999 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5242, 1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Accounting  for  Long-Term 
Contracts. 
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OMB  Number:  1 545-0736. 

Regulation  Project  Number:  LR-274- 
81. 

Abstract:. The  recordkeeping 
requirements  in  this  regulation  are 
necessary  to  determine  whether 
taxpayers  are  properly  allocating 
indirect  contract  costs  to  extended 
period  long-term  contracts.  The 
information  will  be  used  to  verify  the 
taxpayer's  allocations  of  indirect  costs 
and  to  ensure  compliance  with  the  cost- 
accounting  principles  of  §  1.451-3  of  the 
regulations. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Time  Per  Respondent:  10 
hours,  1  minute. 

Estimated  Total  Annual  Burden 
Hours:  10,010. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  5ie 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Approved:  October  14, 1999. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  99-27414  Filed  10-19-99;  8:45  am] 

BILLING  CODE  4O0-01-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[Fl-81-86] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportxmity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  FI-81-86(TD 
8513),  Bad  Debt  Reserves  of  Banks 
(§1.585-8). 

DATES:  Written  comments  should  be 
received  on  or  before  December  20. 1999 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5242,  1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Bad  Debt  Reserves  of  Banks. 
OMB  Number:  1545-1290. 
Regulation  Project  Number:  FI-81-86. 
Abstract:  Section  585(c)  of  the 
Internal  Revenue  Code  requires  large 
banks  to  change  from  the  reserve 
method  of  accounting  to  the  specific 
charge  off  method  of  accounting  for  bad 
debts.  Section  1.585-8  of  the  regulation 
contains  reporting  requirements  in  cases 
in  which  large  banks  elect  (1)  To 
include  in  income  an  amount  greater 
than  that  prescribed  by  the  Code;  (2)  To 
use  the  elective  cut-off  method  of 
accoimting;  or  (3)  To  revoke  any 
elections  previously  made. 

Current  Actions:  There  is  no  change  to 
these  existing  regulations. 
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Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
2.500. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  625. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retiu'n  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  simunarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  The  accuracy  of  the  agency's 
estimate  of  the  bvu-den  of  the  collection 
of  information;  (c)  Ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  Ways  to 
minimize  the  biirden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  Estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  October  13, 1999. 
Ganick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

{FR  Doc.  99-27415  Filed  10-19-99;  8:45  am] 

BILUNO  CODE  4O0-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  99-39 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


summary:  The  Department  of  the 
Treasiuy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CurrenUy,  the  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  99-39,  Form  941  e- 
file  Program. 

DATES:  Written  comments  should  be 
received  on  or  before  December  20, 1999 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  revenue  procediue  should 
be  directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5242, 1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 
Title:  Form  941  e-file  Program. 
OAfB  Number:  1545-1557. 
Revenue  Procedure  Number:  Revenue 
Procedure  99-39. 

Abstract:  Revenue  Procedure  99-39 
provides  the  requirements  of  the  Form 
941  e-file  Program,  which  combines  the 
Form  941  Electronic  Filing  (ELF) 
Program  with  an  on-line  filing  program 
that  allows  a  taxpayer  to  electronically 
file  a  Form  941,  Employer's  Quarterly 
Federal  Tax  Retiim,  using  a  personal 
computer,  modem,  and  commercial  tax 
preparation  software. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 

Type  of  Review:  Extension  of  a 
currentiy  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  not-for-profit 
institutions,  and  Federal,  state,  local  or 
tribal  governments. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  390,200. 

Estimated  Average  Time  Per 
Respondent/Recordkeeper:  37  minutes. 

Estimated  Total  Armual  Reporting/ 
Recordkeeping  Burden  Hours:  238,863. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 


as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
of  information;  (c)  Ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  Ways  to 
minimize  the  burden  of  the  collection  of 
infbnnation  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  Estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  October  13, 1999. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  99-27416  Filed  10-19-99;  8:45  am] 
BtUlNG  CODE  4«3(Mi1-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Defined  Benefit  Pension  Plans; 
Solicitation  for  Comments 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Solicitation  for  comments. 

SUMMARY:  The  IRS  and  the  Department 
of  the  Treasury  are  seeking  public 
comments  regarding  potential  issues 
arising  imder  their  jurisdiction  with 
respect  to  retirement  plans  known  as 
cash  balance  pension  plans  ("cash 
balance  plans"),  particularly  with 
respect  to  conversions  of  other  types  of 
defined  benefit  pension  plans  into  cash 
balance  plans.  The  purpose  of  these 
comments  is  to  provide  the  IRS  and 
Treasury  with  information  that  may  be 
taken  into  accotmt  in  their  analysis  of 
these  issues. 

DATES:  Comments  are  requested  on  or 
before  January  19,  2000. 
ADDRESSES:  Send  written  comments  to: 
Internal  Revenue  Service,  Attn: 
CC:DOM:CORP:R  (Cash  Balance  Plans 
and  Conversions),  Room  5226,  P.O.  Box 
7604,  Ben  Franklin  Station,  Washington, 


DC  20044.  Written  comments  may  be 
hand  delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  Internal  Revenue  Service,  Courier's 
Desk,  Attn:  CC:DOM:CORP:R  (Cash 
Balance  Plans  and  Conversions),  1111 
Constitution  Avenue,  NW,  Washington, 
DC  20224.  Alternatively,  written 
comments  may  be  submitted 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting  them 
directly  to  the  IRS  Internet  site  at:  http: 
//www.irs.gov/tax_regs/regsUst.html. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kenneth  M.  Griffin,  (202)  622-4604  (not 
a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

A  cash  balance  plan  is  a  defined 
benefit  pension  plan  that  typically 
defines  an  employee's  retirement  benefit 
by  reference  to  the  amount  of  a 
hypothetical  account  balance.  In  a 
typical  cash  balance  plan,  this  account 
is  credited  with  hypothetical  allocations 
and  interest  that  are  determined  under 
a  formula  set  forth  in  the  plan.  The 
crediting  of  hypothetical  allocations  and 
hypothetical  interest  has  been  described 
as  resembling  the  allocation  of  actual 
contributions  and  actual  earnings  to  an 
employee's  account  under  a  defined 
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contribution  plan,  such  as  a  profit- 
sharing  plan. 

In  recent  years,  existing  defined 
benefit  plans  covering  a  significant 
number  of  employees  have  been 
changed  into  cash  balance  plans.  This 
change,  made  by  amending  the  existing 
plan,  is  commonly  referred  to  as  a 
conversion.  In  a  conversion,  the  new 
cash  balance  benefit  formula  generally 
applies  to  new  employees  and  may  also 
apply  to  employees  who  had  already 
earned  benefits  imder  the  plan  before 
the  conversion.  The  law  protects 
benefits  earned  before  the  conversion  by 
prohibiting  a  plan  amendment  that 
reduces  those  benefits. 

In  some  conversions,  however, 
employees  who  had  already  earned 
benefits  may  not  earn  additional 
retirement  benefits  for  varying  periods 
of  time  after  the  conversion.  This  effect, 
often  referred  to  as  a  "wear-away"  or 
"benefit  plateau,"  continues  until  an 
employee's  benefit  imder  the  ongoing 
cash  balance  formula  "catches  up"  with 
the  employee's  protected  benefit. 

Comments 

The  IRS  and  Treasury  invite  public 
comments  regarding  potential  issues 
under  their  jurisdiction  with  respect  to 
cash  balance  plans,  conversions  of 
traditional  defined  benefit  plans  to  cash 


balance  plai :s,  and  associated  wear- 
away  or  benefit  plateau  effects.  All 
comments  submitted  will  be  made 
available  for  public  inspection  and 
cop)ring,  although  the  comments  will 
not  be  individually  acknowledged. 
Therefore,  commentators  should  refrain 
from  including  personal  tax  information 
or  other  information  that  they  believe 
should  not  be  publicly  disclosed. 

The  IRS  and  Treasury  would  like  to 
receive  comments  from  the  full  range  of 
parties  with  interests  in  cash  balance 
and  similar  plans,  including  employees, 
employers,  and  their  representatives. 
The  review  of  the  legal  issues  relating  to 
cash  balance  and  similar  plans  is  being 
coordinated  with  the  agencies  that  have 
concurrent  or  overlapping  jurisdiction 
over  other  Federal  laws  (such  as  the  Age 
Discrimination  in  Emplo)rment  Act 
(ADEA)  and  Employee  Retirement 
Income  Security  Act  (ERISA)). 
Accordingly,  copies  of  comments 
received  that  relate  to  those  laws  will  be 
provided  to  the  appropriate  agencies. 

Dated:  October  13. 1999. 
Nancy  J.  Marks, 

Acting  Associate  Chief  Counsel,  Employee 
Benefits  and  Exempt  Organizations,  Internal 
Revenue  Service. 

[PR  Doc.  99-27148  Filed  10-19-99;  8:45  am) 
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Department  of  the 
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Fish  and  Wildlife  Service 


50  CFR  Part  17 

Endangered  and  Threatened  Wildlife  and 
Plants;  Listing  Helianthus  paradoxus 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 
RIN  10ia-AE88 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Thrsatsned  Status  for  the  Plant 
Helianthus  paradoxus  (Pecos 
Sunflower) 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

summary:  We.  the  Fish  and  Wildlife 
Service  (Service)  determine  Helianthus 
paradoxus  (Pecos  or  puzzle  sunflower) 
to  be  a  threatened  species  under  the 
authority  of  the  Endangered  Species  Act 
of  1973,  as  amended  (Act).  This  species 
is  dependent  on  desert  wetlands  for  its 
survival.  It  is  known  from  22  sites  in 
Cibola,  Valencia.  Guadalupe,  and 
Chaves  counties,  New  Mexico,  and  from 
3  sites  in  Pecos  and  Reeves  coimties, 
Texas.  Threats  to  this  species  include 
drying  of  wetlands  from  groundwater 
depletion,  alteration  of  wetlands  (e.g. 
wetland  fills,  draining,  impoimdment 
construction),  competition  from  non- 
native  plant  species,  excessive  livestock 
grazing,  mowing,  and  highway 
maintenance.  This  rule  implements  the 
Federal  protection  and  recovery 
programs  of  the  Act  for  this  plant. 
DATES:  This  rule  is  effective  November 
19, 1999. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  New  Mexico  Ecological 
Services  Field  Office,  2105  Osuna  Road, 
NE,  Albuquerque,  New  Mexico  87113. 
FOR  FURTHER  MFORMATION  CONTACT: 
Charlie  McDonald.  Botanist,  at  the 
above  address  (telephone  505-346-2525 
ext.  112;  facsimile  505-346-2542). 
SUPPLEMENTARY  INFORMATION: 

Background 

Dr.  S.W.  Woodhouse.  physician  and 
naturalist,  was  the  first  person  to  collect 
Pecos  sunflower  on  August  26, 1851, 
while  on  the  Sitgreaves  expedition  to 
explore  the  Zuni  River  and  the  Lower 
Colorado.  The  location  was  given  as 
"Nay  Camp,  Rio  Laguna"  (Sitgreaves 
1853).  The  collection  site  is  probably 
located  somewhere  near  the  Rio  Lagima 
(now  called  the  Rio  San  Jose)  between 
Laguna  Pueblo  and  Bluewater  in  Cibola 
County.  New  Mexico.  Dr.  John  Torrey. 
a  botanical  expert  at  the  New  York 
Botanical  Garden,  identified  this 


specimen  as  Helianthus  petiolaiis 
(prairie  sunflower)  (Sitgreaves  1853).  It 
was  not  imtil  1958  that  Dr.  Charles 
Heiser  named  Helianthus  paradoxus  as 
a  new  species  citing  two  known 
specimens,  the  type  specimen  collected 
September  11, 1947,  by  H.R.  Reed  west 
of  Fort  Stockton  in  Pecos  County,  Texas, 
and  the  Woodhouse  specimen  collected 
in  New  Mexico  (Heiser  1958). 

Heiser's  (1965)  hybridization  studies 
helped  resolve  doubts  about  the  validity 
of  Pecos  simflower  as  a  true  species. 
Prior  to  Heiser's  studies  there  was  some 
speculation  the  plant  was  a  hybrid 
between  Helianthus  annuus  (common 
sunflower)  and  the  prairie  sunflower. 
Heiser's  studies  demonstrated  that 
Pecos  sunflower  is  a  fertile  plant  that 
breeds  true.  Heiser  was  able  to  produce 
hybrids  between  Pecos  sunflower  and 
both  conunon  sunflower  and  prairie 
sunflower,  but  these  hybrids  were  of 
low  fertility.  These  results  support  the 
validity  of  Pecos  simflower  as  a  true 
species.  In  1990.  Rieseberg  et  al. 
published  the  results  of  molectdar  tests 
on  the  hypothesized  hybrid  origin  of 
Pecos  sunflower,  using  electrophoresis 
to  test  enzymes  and  restriction-fragment 
analysis  to  test  ribosomal  and 
chloroplast  DNA.  This  work  identified 
Pecos  sunflower  as  a  true  species  of 
ancient  hj^rid  origin  with  the  most 
likely  hybrid  parents  being  common 
sunflower  and  prairie  sunflower. 

Pecos  sunflower  is  an  annual  member 
of  the  simflower  family  (Asteraceae).  It 
grows  1.3-2.0  meters  (m)  (4.25-6.5  feet 
(ft))  tall  and  is  branched  at  the  top.  The 
leaves  are  opposite  on  the  lower  part  of 
the  stem  and  alternate  at  the  top.  The 
leaves  are  lance-shaped  with  three 
prominent  veins,  and  up  to  17.5 
centimeters  (cm)  (6.9  inches  (in))  long 
by  8.5  cm  (3.3  in)  wide.  The  stem  and 
leaf  surfaces  have  a  few  short  stiff  hairs. 
The  flower  heads  are  5.Q-7.0  cm  (2.0- 
2.8  in)  in  diameter  with  bright  yellow 
rays.  Flowering  is  from  September  to 
November.  Pecos  sunflower  looks  much 
like  the  common  sunflower  seen  along 
roadsides  throughout  the  west,  but 
differs  bom  common  simflower  in 
having  narrower  leaves,  fewer  iairs  on 
the  stems  and  leaves,  slightly  smaller 
flower  heads,  and  flowers  later. 

Pecos  sunflower  grows  in 
permanently  saturated  soils.  Areas  with 
these  conditions  are  most  commonly 
desert  wetlands  (cienegas)  associated 
with  springs,  but  may  also  include 
stream  and  lake  margins.  When  plants 
grow  around  lakes,  the  lakes  are  usually 
impounded  natural  cienega  habitats. 
Plants  commonly  associated  with  Pecos 
sunflower  include  Limonium  limbatum 
(Transpecos  sealavender).  Samolus 
cuneatus  (limewater  brookweed). 


Flaveria  chloraefolia,  Scirpus  olneyi 
(Olney  bulrush),  Phragmites  australis 
(common  reed),  Distichlis  sp.  (saltgrass), 
Sporobolus  airoides  (alkali  sacaton), 
Muhlenbergia  asperifolia  (alkali  muhly), 
f uncus  mexicanus  (Mexican  rush), 
Suaeda  calceoliformis  (Pursh 
seepweed),  and  Tamarix  spp.  (saltcedar) 
(Poole  1992,  Sivinski  1995).  All  of  these 
species  are  good  indicators  of  saline 
soils.  Van  Auken  and  Bush  (1995)  did 
studies  that  show  Pecos  sunflower 
grows  in  saline  soils,  but  seeds 
germinate  and  establish  best  when  high 
water  tables  reduce  salinities  near  the 
soil's  surface. 

Until  1990,  Pecos  sunflower  was 
known  from  only  three  extant  sites.  Two 
sites  were  in  Pecos  County,  Texas,  and 
one  site  was  in  Chaves  County,  New 
Mexico  (Seller  et  al.  1981).  Searches  of 
suitable  habitats  in  Pecos,  Reeves,  and 
Culbertson  counties,  Texas,  during  1991 
failed  to  locate  any  new  Texas  sites 
(Poole  1992).  However,  searches  in  New 
Mexico  from  1991  through  1994  located 
a  significant  number  of  new  sites 
(Sivinsld  1995).  hi  Texas  one  new  site 
was  reported  in  1998  (Kargas  1998). 

Pecos  sunflower  is  presently  known 
from  25  sites  that  occur  in  5  general 
areas.  These  areas  are  Pecos  and  Reeves 
counties,  Texas,  in  the  vicinity  of  Fort 
Stockton  and  Balmorhea;  Chaves 
County,  New  Mexico,  from  Dexter  to 
just  north  of  Roswell;  Guadalupe 
County,  New  Mexico,  in  the  vicinity  of 
Santa  Rosa;  Valencia  County,  New 
Mexico,  along  the  lower  part  of  the  Rio 
San  Jose;  and  Cibola  County,  New 
Mexico,  in  the  vicinity  of  Grants.  There 
are  3  sites  in  the  Fort  Stockton- 
Balmorhea  area,  11  in  the  Dexter  to 
Roswell  area,  8  in  the  Santa  Rosa  area, 
1  along  the  lower  Rio  San  Jose,  and  2 
in  the  Grants  area. 

Most  of  the  Pecos  sunflower  sites  are 
limited  to  less  than  2.0  hectares  (ha)  (5.0 
acres  (ac))  of  wetland  habitat  with  some 
being  only  a  fraction  of  a  hectare.  Two 
sites,  one  near  Fort  Stockton  and  one 
near  Roswell,  are  considerably  more 
extensive.  The  number  of  plants  per  site 
varies  from  less  than  100  to  several 
hundred  thousand  for  the  2  more 
extensive  sites.  Because  Pecos 
sunflower  is  an  aimual,  the  number  of 
plants  per  site  can  fluctuate  greatly  bom 
year  to  year  with  changes  in  water 
conditions.  Pecos  sunflower  is  totally 
dependent  on  the  persistence  of  its 
wetland  habitat  for  even  large 
populations  will  disappear  if  the 
wetland  dries  out. 

Various  Federal,  State,  Tribal, 
municipal,  and  private  interests  own 
and  manage  the  Pecos  sunflower  sites. 
Managing  Federal  agencies  include  the 
Service,  Bureau  of  Land  Management, 
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and  National  Park  Service.  Plants  are 
located  on  one  New  Mexico  State  park. 
Plants  are  located  on  mimicipal 
property  within  the  cities  of  Roswell 
and  Santa  Rosa.  The  Laguna  Indian 
Tribe  owns  and  manages  one  site.  Seven 
different  private  individuals  or 
organizations  own  sites  or  parts  of  sites. 
Some  plants  grow  on  State  or  Federal 
highway  rights-of-way. 

Five  sites  are  on  property  managed 
principally  for  wildlife  and  endemgered 
species  conservation.  Two  major  sites 
are  on  Bitter  Lake  National  Wildlife 
Refuge  near  Roswell,  New  Mexico.  The 
refuge  has  a  series  of  6  spring-fed 
impoundments  totaling  about  300  ha 
(750  ac).  These  impoimdments  are 
managed  with  high  water  levels  in 
winter  followed  by  a  spring  and  summer 
drawdown  that  simulates  a  natural 
water  cycle.  This  regime  provides 
abimdant  habitat  for  Pecos  sunflower 
that  grows  in  almost  solid  stands  at  the 
edge  of  some  impoundments.  There  is  a 
small  site  with  less  than  100  plants  on 
Dexter  National  Fish  Hatchery  near 
Dexter,  New  Mexico.  Plants  first 
appeared  here  several  years  ago  after 
saltcedar  was  removed  to  restore  a 
wetland. 

The  Nature  Conservancy  of  Texas 
owns  and  manages  two  sites,  one  near 
Fort  Stockton,  Texas,  and  the  other  near 
Balmorhea,  Texas.  Large  desert  springs 
are  the  principal  features  of  both 
preserves.  The  spring  near  Fort  Stockton 
harbors  two  species  of  endangered  fish 
and  three  species  of  endemic  snails, 
plus  a  large  Pecos  sunflower  population 
that  extends  for  about  1.2  kilometers 
(km)  (0.75  miles  (mi)]  along  the  spring 
run.  Two  springs  near  Balmorhea, 
purchased  in  1997,  harbor  a  species  of 
endangered  fish  and  a  population  of 
several  thousand  Pecos  sunflowers 
(Karges  1998). 

The  loss  or  alteration  of  wetland 
habitats  is  the  main  threat  to  Pecos 
sunflower.  The  lowering  of  water  tables 
through  aquifer  withdrawals  for 
irrigated  agricultiu-e;  diversion  of  water 
from  wetlands  for  irrigation,  livestock, 
or  other  uses;  wetland  filling;  and 
invasion  of  saltcedar  and  other  non- 
native  species  continues  to  destroy  or 
degrade  desert  wetlands.  Mowing  of 
some  municipal  properties  and  highway 
rights-of-way  regularly  destroys  some 
plants.  Livestock  will  eat  Pecos 
sunflowers,  particularly  if  other  green 
forage  is  scarce.  There  was  some 
unregidated  commercial  sale  of  Pecos 
sunflowers  in  the  past  and  some  plant 
collection  for  breeding  programs  to 
improve  conunercial  sunflowers.  Pecos 
sunflower  will  naturally  hybridize  with 
common  sunflower.  There  is  concern 
about  the  extent  to  which  backcrosses 


from  hybrids  could  affect  the  genetic 
integrity  of  small  Pecos  simflower 
populations. 

Previous  Federal  Action 

Federal  government  actions  on  Pecos 
simflower  began  with  section  12  of  the 
Act,  which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  The  presentation  of  this 
report,  designated  as  House  Document 
No.  94-51,  occurred  on  January  9, 1975. 
On  July  1, 1975,  we  published  a  notice 
in  the  Federal  Register  (40  FR  27823) 
accepting  the  report  as  a  petition  within 
the  context  of  section  4(c)(2)  (now 
section  4(b)(3)(A))  of  the  Act  and 
annoimcing  our  intent  to  review  the 
status  of  the  plants  in  the  report.  As  a 
consequence  of  this  review,  we 
published  a  proposed  rule  in  the 
Federal  Register  on  June  16, 1976  (41 
FR  24523),  to  designate  approximately 
1,700  vascular  plants  as  endangered 
species.  A  final  rule  on  the  proposal  had 
not  been  published  in  1978  when  new 
amendments  to  the  Act  required  that  all 
proposals  over  2  years  old  be  withdrawn 
with  a  1-year  grace  period  provided  for 
proposals  already  over  2  years  old.  We 
published  a  Federal  Register  notice  on 
December  10. 1979  (44  FR  70796). 
withdrawing  the  Jime  16, 1976, 
proposed  rule  in  addition  to  four  other 
previously  expired  proposals. 

On  December  15,  1980  (45  FR  82480). 
we  published  an  updated  notice  of 
review  of  plants  being  considered  for 
endangered  or  threatened  designation. 
This  notice  included  Helianthus 
paradoxus  as  a  category  1  species, 
which  are  those  species  for  which  we 
had  on  file  substantial  information  on 
biological  vulnerability  and  threats  to 
support  proposals  to  designate  them  as 
endangered  or  threatened.  We  retained 
Helianthus  paradoxus  as  a  category  1 
species  in  subsequent  notice  of  review 
of  plants  published  in  the  Federal 
Register  on  September  27.  1985  (50  FR 
39526),  February  21,  1990  (55  FR  6184). 
and  September  30. 1993  (58  FR  51143). 
Beginning  with  out  February  28. 1996, 
candidate  notice  of  review  (61  FR  7596), 
we  discontinued  the  designation  of 
multiple  categories  of  candidates,  and 
only  those  taxa  meeting  the  definition  of 
former  category  1  candidates  are  now 
considered  candidates  for  listing 
purposes.  We  retained  Helianthus 
paradoxus  as  a  candidate  species  in  oiu 
September  19, 1997,  candidate  notice  of 
review  (62  FR  49398). 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  maka  findings  on 
pending  petitions  within  12  months  of 
their  receipt.  Section  2(b)(1)  of  the  1982 


amendments  further  requires  that  all 
petitions  pending  on  October  13.  1982. 
be  treated  as  though  they  were  newly 
submitted  on  that  date.  This  was  the 
case  for  Helianthus  paradoxus  because 
of  the  acceptance  of  the  1975 
Smithsonian  report  as  a  petition.  On 
October  13, 1983,  we  made  a  petition 
finding  that  the  listing  of  Helianthus 
paradoxus  was  warranted,  but 
precluded  by  other  pending  listing 
actions,  in  accordance  with  section 
4(b)(3)(B)(iii)  of  the  Act.  Notice  of  this 
finding  was  published  on  January  20. 
1984  (49  FR  2485).  A  warranted  but 
precluded  finding  requires  that  the 
petition  be  recycled  pursuant  to  section 
4(b)(3)(C)(i)  of  the  Act.  This  finding  was 
reviewed  annually  from  1984  through 
1997.  Publication  of  a  proposed  rule  in 
the  Federal  Register  on  April  1,  1998 
(63  FR  15808),  to  designate  Helianthus 
paradoxus  as  a  threatened  species 
constituted  the  final  1-year  finding  for 
the  petitioned  action. 

On  Jime  15, 1998,  we  published  a 
notice  in  the  Federal  Register  (63  FR 
32635)  announcing  the  reopening  the 
comment  period  and  the  location  of 
public  hearings  on  the  proposal.  We 
held  public  hearings  on  July  8,  9,  and 
13, 1998. 

The  processing  of  this  final  rule 
conforms  with  our  Listing  Priority 
Guidance  for  Fiscal  Years  1998  and 
1999,  published  on  May  8,  1998  (63  FR 
25502).  The  guidance  clarifies  the  order 
in  which  we  will  process  rulemakings 
giving  highest  priority  (Tier  1)  to 
processing  emergency  rules  to  add 
species  to  the  Lists  of  Endangered  and 
iWeatened  Wildlife  and  Plants  (Lists); 
second  priority  (Tier  2)  to  processing 
final  determinations  on  proposals  to  add 
species  to  the  Lists,  processing  new 
listing  proposals,  processing 
adminis^ative  findings  on  petitions  (to 
add  species  to  the  Lists,  delist  species, 
or  reclassify  listed  species),  and 
processing  a  limited  number  of 
proposed  and  final  rules  to  delist  or 
reclassify  species;  and  third  priority 
(Tier  3)  to  processing  proposed  and  final 
rules  designating  critical  habitat. 
Processing  this  final  rule  is  a  Tier  2 
action. 

Summary  of  Comments  and 
Recommendations 

In  our  April  1, 1998,  proposed  rule 
and  associated  notifications,  we 
solicited  interested  parties  to  submit 
factual  reports  or  information  to 
contribute  to  the  development  of  a  final 
rule.  In  addition,  contacts  were  made 
and  we  solicited  conunents  from 
appropriate  State  and  Federal  agencies 
and  representatives.  Tribal 
governments,  county  governments. 


56584        Federal  Register / Vol.  64,  No.  202 / Wednesday.  October  20,  1999 /Rules  and  Regulations 


municipal  govenunents,  scientific 
organizations,  and  other  interested 
parties.  We  published  legal  notices 
soliciting  comments  in  five 
newspapers — Albuquerque  Journal  on 
April  6, 1998,  Cibola  County  Beacon, 
Grants,  New  Mexico,  on  April  8, 1998, 
Santa  Rosa  News  on  April  8, 1998, 
Roswell  Daily  Record  on  April  6, 1998. 
and  The  Pioneer,  Fort  Stockton,  Texas, 
on  April  8, 1998.  In  response  to  these 
notices  we  received  several  requests  for 
a  public  hearing.  On  Jime  15, 1998  (63 
FR  32635),  we  published  a  notice  in  the 
Federal  Register  emnouncing  the  dates 
and  times  for  three  scheduled  public 
hearings,  and  notifying  the  public  of  the 
extension  of  the  comment  period  until 
August  13, 1998.  Newspaper  notices 
announcing  the  public  hearings  and 
extended  conunent  period  appeared  in 
the  five  newspapers  listed  above 
between  June  24  and  26, 1998. 

We  received  14  written  comments  on 
the  proposal.  Seven  commentors 
supported  the  proposed  listing;  these 
included  two  peer  reviewers  who  also 
provided  pertinent  information 
included  within  this  final  rule,  two 
State  agencies,  and  three  individuals. 
Seven  commentors  opposed  the 
proposed  listing;  these  included  one 
State  agency,  one  Indian  Tribe,  two 
private  organizations,  and  three 
individuals. 

We  received  requests  to  hold  a  public 
hearing  requests  from  the  New  Mexico 
Farm  and  Livestock  Bureau;  New 
Mexico  County  Farm  and  Livestock 
Bureaus  in  Colfax,  Cibola-McKinley, 
and  Santa  Fe  coimties;  Production 
Credit  Association  of  New  Mexico; 
Texas  and  Southwestern  Cattle  Raisers 
Association;  and  Davis  Mountains 
Trans-Pecos  Heritage  Association.  We 
held  hearings  on  the  proposed  rule  on 
July  8, 9,  and  13, 1998,  at  Fort  Stockton, 
Texas:  Roswell,  New  Mexico;  and 
Grants,  New  Mexico  at  which  a  total  of 
34  people  attended.  Of  the  five  oral 
statements  presented  at  the  hearings, 
one  statement  supported  the  listing,  two 
opposed  the  listing,  and  two  were 
neutral. 

The  following  summary  contains  our 
response  to  the  written  comments  we 
received  during  the  comment  period 
and  to  oral  statements  made  during  the 
public  hearings.  Comments  on  a  similar 
topic  are  grouped  by  general  issues. 

Issue  1 :  Survey  efforts  were 
inadequate  to  find  all  Pecos  sunflower 
populations.  Because  Pecos  simflower  is 
a  species  of  hybrid  origin,  survey  efforts 
should  encompass  the  entire  range 
where  the  two  parental  species  overlap, 
which  includes  the  plains  region  from 
Canada  to  Mexico. 


Response:  The  sunflowers  are  in  a 
large  genus  with  species  distributed 
throughout  North  America.  The 
taxonomy  and  distribution  of  these 
species  has  always  attracted 
considerable  interest,  particularly  the 
annual  species  most  closely  related  to 
commercial  sunflowers.  Dr.  Charles 
Heiser  and  his  colleagues  thoroughly 
investigated  the  annual  sunflowers, 
examining  thousands  of  specimens  from 
41  herbaria  in  the  United  States  and 
Canada  (Heiser  et  al.  1969).  They  found 
no  specimens  of  Pecos  sunflower  other 
than  those  from  near  Fort  Stockton, 
Texas,  and  the  Rio  San  Jose  in  New 
Mexico.  Other  investigators  such  as  Dr. 
Gerald  Seiler  of  the  U.S.  Department  of 
Agriculture,  Dr.  R.C.  Jackson  of  Texas 
Tech  University,  and  Dr.  Loren 
Rieseberg  of  Indiana  University  studied 
sunflowers  throughout  North  America 
for  years  vsrithout  finding  Pecos 
sunflower  beyond  its  present  known 
range.  Our  present  knowledge  of  the 
distribution  and  abundance  of  Pecos 
simflower  relies,  in  part,  on  the  work  of 
these  earlier  investigators. 

The  Pecos  sunflower  is  a  large  plant 
with  bright  yellow  flowers  that  often 
grows  in  patches  of  thousands.  Because 
its  habitat  is  very  specific  and  limited, 
it  is  unlikely  that  significant 
populations  still  remain  unstuveyed 
after  recent  intensive  efforts  to  survey 
for  this  species.  However,  even  if  other 
populations  are  found,  they  are  likely  to 
be  subject  to  the  same  threats  as  the 
known  populations. 

Issue  2;  Listing  is  unwarranted  imtil 
a  determination  is  made  regarding  the 
species'  population  ecology,  pollinators, 
seed  dispersers,  seed  viability,  seed 
germination,  and  seed  bank. 

Response:  While  a  comprehensive 
understanding  of  the  life  history  and 
ecology  of  a  species  is  useful  when 
available,  that  level  of  knowledge  is  not 
required  for  listing.  Listing  a  species  as 
threatened  or  endangered  is  based  on 
the  five  factors  given  in  section  4(a)(1) 
of  the  Act.  These  factors  and  their 
application  to  Pecos  sunflower  are 
discussed  in  the  "Sununary  of  Factors 
Affecting  the  Species"  section  of  this 
final  rule. 

Issue  3:  Evidence  indicates  that  Pecos 
sunflower  has  always  been  a  rare 
species  with  niunbers  that  fluctuate 
with  yearly  water  conditions.  There  is 
no  documentation  that  the  species  is 
either  significantly  increasing  or 
declining  in  the  region  as  a  whole. 
Listing  is  unwarranted  until  a 
determination  is  made  on  the  status  of 
the  species. 

Response:  Declines  in  rare  plant 
species  can  be  difficult  to  document 
when  there  are  relatively  few  historical 


collections  and  the  localities  provided 
with  the  specimens  are  imprecise. 
However,  several  of  the  specimens 
collected  in  Pecos  County,  Texas, 
strongly  indicate  Pecos  sunflower  once 
grew  in  places  where  it  no  longer 
occurs.  The  site  11  kilometers  (or  7 
miles  (mi))  west  of  Fort  Stockton  where 
the  type  specimen  (location  of  the 
population  from  which  the  plant  was 
first  described  as  a  species)  was 
collected  in  1947  was  reported  to  still 
have  a  remnant  population  in  1980 
(Seiler  et  al.  1981),  but  since  that  time 
there  are  no  reported  findings  of  Pecos 
sunflowers.  A  specimen  ftt)m."Fort 
Stockton"  collected  in  1943,  is  thought 
to  be  from  aroimd  Comanche  Springs, 
which  is  now  dry  and  incapable  of 
supporting  Pecos  sunflower.  Although 
there  is  a  reported  collection  from 
Escondido  Creek  occurring  in  the  1800s, 
the  springs  feeding  this  creek  have  been 
dry  for  many  years,  are  no  longer 
suitable  habitat,  and  are  no  longer 
marked  on  topographic  maps.  One  of 
the  public  hearing  attendees  who 
ranches  in  the  Diamond  Y  area  gave  his 
recollection  frt>m  1949  of  seeing  a 
continuous  stand  of  Pecos  sunflowers 
along  the  then  spring-fed  draw  (natural 
drainage  basin)  that  runs  into  Diamond 

Y  draw.  The  draw  is  now  dry  except  for 
intermittent  flows  and  Pecos  sunflowers 
are  absent. 

These  records  and  statements  provide 
good  evidence  the  distribution  and 
abundance  of  Pecos  sunflower  has 
declined  in  West  Texas  with  the  loss  of 
spring-fed  wetlands.  The  collection 
record  is  inadequate  to  document 
similar  declines  in  New  Mexico,  but 
they  are  likely  due  to  the  alteration  and 
loss  of  wetlands. 

Issue  4:  There  is  no  data  indicating 
that  livestock  grazing  is  contributing  to 
the  decline  of  this  species.  The 
population  on  private  land  at  Diamond 

Y  Spring  is  grazed  showing  Pecos 
sunflower  can  co-exist  with  grazing. 

Response:  In  the  proposed  rule  we 
identified  livestock  gazing  as  a  threat  to 
Pecos  simflower  by  stating,  "Livestock 
will  eat  Pecos  sunflowers,  particularly 
when  other  green  forage  is  scarce."  In 
the  only  study  of  grazing  effects  on  the 
species.  Bush  and  Van  Auken  (1997) 
found  no  significant  differences 
between  plants  inside  and  outside  cattle 
exclosures  during  a  1-year  study. 
However,  they  are  also  careful  to  note 
that  "This  experiment  was  completed 
during  a  relatively  wet  year,  and 
perhaps  there  was  enough  forage 
available  for  the  herbivores.  In 
subsequent  years  during  times  of 
drought,  we  have  observed  severe 
herbivory  of  H.  paradoxus  and  extreme 
differences  in  the  stem  length  and 
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number  of  flowers  (unpublished). 
Therefore,  the  effects  of  large  grazers  of 
H.  paradoxus  may  be  dependent  on  the 
availability  of  moisture  and  its  effects 
on  the  grazers  preferred  forage  plants." 
This  agrees  with  our  (the  Service's) 
observations  of  grazing  on  Pecos 
sunflower.  It  is  possible  to  have  grazing 
at  Pecos  sunflower  populations,  as 
evidenced  by  the  Diamond  Y  Spring 
site,  but  good  grazing  management  is 
still  needed  to  prevent  or  reduce 
damage  to  the  populations. 

Issue  5:  In  addition  to  grazing  by 
livestock,  consider  the  effects  of 
predation  from  wildlife  species  and 
insects.  Additional  studies  are  needed 
to  determine  elk  damage  to  riparian 
areas  in  New  Mexico. 

Response:  Although  we  have  not  seen 
significant  wildlife  or  insect  predation 
on  Pecos  sunflower,  such  impacts  are 
possible.  Insects  and  their  damage  to 
maturing  seeds  can  go  imdetected 
because  the  plants  may  otherwise 
appear  perfectly  normal.  Elk  in  New 
Mexico  usually  occur  at  much  higher 
elevations  than  the  Pecos  simflower 
populations. 

Issue  6:  Pecos  simflower  can  survive 
periods  of  natiu-al  drought.  Threats 
associated  with  problem  years  having 
little  or  no  rainfall  should  be  attributed 
to  natural  causes. 

Response:  We  agree  droughts  occur 
naturally  and  contribute  to  poor 
growing  conditions  for  Pecos  simflower 
during  some  years.  We  consider  natural 
factors  affecting  the  species  under 
Factor  E  of  the  "Summary  of  Factors 
Affecting  the  Species"  section  of  this 
final  rule.  The  Act  directs  us  to  consider 
both  natural  factors  and  human-caused 
threats  in  determining  whether  a  species 
is  endangered  or  threatened. 

Issue  7:  The  statement  that  Pecos 
simflowers  grow  on  the  daiQS  of  man- 
.made  impoundments  appears  to 
contradict  the  statement  that  the  species 
is  dependent  on  wetlands. 

Response:  We  acknowledge  that  the 
statement  that  Pecos  sunflowers  plants 
grow  on  dams  does  need  some 
clarification.  Plants  found  on  dams  grow 
in  saturated  soils  either  at  the  shoreline 
or  where  there  is  seepage  through  the 
dam.  Pecos  sunflowers  do  not  grow  on 
the  dry  upland  portion  of  a  dam. 

Issue  8:  The  focus  on  the  loss  of 
natural  wetlands  appears  misplaced, 
especially  when  one  of  the  largest 
knovtm  populations  occupies  created 
wetlands  at  Bitter  Lake  National 
Wildhfe  Refuge. 

Response:  Our  discussion  emphasizes 
the  loss  of  natural  wetlands  because 
these  losses  exceed  the  rate  of  wetland 
creation.  The  wetlands  created  at  Bitter 
Lake  National  Wildlife  Refuge  simply 


replace  former  natural  spring-fed 
wetlands  and  still  rely  on  those  springs 
for  water.  There  is  a  high  probability 
that  Pecos  sunflowers  grew  around  the 
springs  before  the  refuge  impoundments 
were  built. 

Issue  9:  Hybridization  is  a  natural 
event  and  should  not  be  considered  a 
threat. 

Response:  Hybridization  between 
Pecos  sunflower  and  common  sunflower 
may  not  be  a  totally  natural  occurrence. 
Substantial  increases  in  the  habitat  of 
common  sunflower  can  result  from 
human  land  disturbances  and  the 
construction  of  road  ditches.  These 
disturbances  have  made  it  possible  for 
common  sunflower  to  grow  much  closer 
to  Pecos  sunflower  than  was  possible  in 
the  past.  Because  of  concerns  about 
hybridization,  persoimel  from  the  Texas 
Parks  and  Wildlife  Department  have 
been  removing  common  sunflowers 
from  the  road  ditches  near  the  Pecos 
sunflower  population  at  Texas  Highway 
18  north  of  Fort  Stockton.  Even  if  such 
hybridization  was  completely  natural, 
we  still  must  consider  the  effects  of 
Pecos  sunflower  potentially  hybridizing 
with  other  species  under  Factor  E  of  the 
"Summary  of  Factors  Affecting  the 
Species"  section  of  this  final  rule. 

Issue  10:  Because  listing  may  increase 
collecting  and  vandalism  through 
heightened  attention  to  the  species  and 
because  Pecos  sunflowers  will  not  be 
protected  bom  collecting  or  destruction 
on  private  lands,  listing  will  increase 
risks  to  the  species  rather  than  reducing 
them. 

Response:  We  believe  the 
conservation  measures  for  listed  species 
described  in  the  "Available 
Conservation  Measures"  section  of  this 
final  rule  greatly  outweigh  any  risks 
associated  with  listing.  We  are  also 
minimizing  those  potential  risks 
through  our  "not  prudent"  finding  for 
the  designation  of  critical  habitat  (see 
discussion  under  Critical  Habitat, 
below)  and  through  outreach  and 
education  directed  towards  individual 
private  landowners. 

Issue  1 1 :  Listing  is  not  warranted 
because  other  management  and 
protection  measures  are  already 
removing  threats  to  the  species 
including:  protective  management  on 
The  Nature  Conservancy's  preserves  and 
Bitter  Lake  National  Wildlife  Refuge,  the 
presence  of  several  federally  listed  fish 
species  at  some  sites  that  already  serve 
to  protect  the  essential  habitat, 
protection  in  New  Mexico  through  State 
listing,  a  management  agreement 
between  the  Texas  Department  of 
Transportation  and  the  Texas  Parks  and 
Wildlife  Department  for  the  population 
on  Texas  Highway  18,  and  various 


Federal  agency  policies  that  protect 
candidate  species. 

Response:  While  these  measures  are 
important  for  conservation,  the  threats 
to  the  species  have  not  been  reduced  or 
removed  so  that  listing  is  no  longer 
necessary.  We  find  that  enough  Pecos 
sunflower  populations  lack  sufficient 
protection  to  warrant  listing  the  species 
as  threatened. 

Issue  12:  There  are  many  conservation 
measures  for  Pecos  sunflower  that  can 
be  implemented  without  the  need  for 
Federal  listing  and  these  measures 
would  be  more  effective  than  the 
protections  provided  under  the  Act 
These  include:  State  listing  in  Texas 
under  chapter  88  of  the  Texas  Parks  and 
Wildlife  Code;  funding  to  hire  a  botanist 
to  do  surveys,  develop  a  conservation 
strategy,  and  work  with  local 
landowners;  horticultural  propagation 
of  Pecos  sunflowers  for  introduction 
into  unoccupied  suitable  habitats; 
purchase  of  lands  through  the  New 
Mexico  Natural  Lands  Protection  Act  or 
the  Federal  Land  and  Water 
Conservation  Fund;  development  of  a 
regional  water  plan  for  West  Texas 
through  recently  passed  State 
legislation;  and  conservation  in  the  Rio 
Puerco  watershed  in  New  Mexico 
through  a  recently  funded  multi-agency 
watershed  initiative. 

Response:  We  must  base  our  hsting 
determinations  on  current  threats.  For 
example,  the  general  obligation  bond  to 
provide  funding  for  the  New  Mexico 
Lands  Protection  Act  was  defeated  in  a 
recent  general  election  leaving  no  funds 
for  land  acquisition.  Listing  the  species 
as  threatened  and  the  subsequent 
drafting  of  a  recovery  plan  will  increase 
the  likelihood  that  agencies, 
organizations,  and  individuals  will  be 
able  to  accomplish  conservation 
measures  for  this  species.  We  encourage 
further  implementation  of  conservation 
measures  for  the  Pecos  sunflower,  and 
we  wall  consider  delisting  the  species 
when  it  becomes  sufficiently  protected 
and  recovered  to  ensure  its  continued 
survival. 

Issue  13:  Because  of  the  many  actions 
on  Tribal  lands  that  are  authorized, 
funded,  or  carried  out  by  the  Bureau  of 
Indian  Affairs,  listing  this  species  will 
place  the  largest  section  7  consultation 
burden  on  the  Laguna  Tribe.  This  is 
contrary  to  the  intent  of  Secretarial 
Order  3206  and  Executive  Order  13084 
that  strive  to  ensure  Indian  Tribes  do 
not  bear  a  disproportionate  burden  for 
the  conservation  of  listed  species. 

Response:  Because  only  one  of  the  25 
known  sites  for  Pecos  sunflower  occurs 
on  Tribal  lands,  we  anticipate  that  most 
activities  for  the  conservation  of  Pecos 
sunflower  will  be  undertaken  by  other 
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agencies,  organizations,  and 
individuals.  The  one  site  on  Tribal 
lands  probably  occupies  only  a  few 
acres  and  is  in  a  remote  undeveloped 
part  of  the  reservation.  It  is  unlikely 
there  will  be  many  actions  at  this  site 
that  will  require  section  7  consultation. 
If  consultation  is  needed,  we  will  seek 
to  find  ways  to  both  conserve  the  listed 
species  and  complete  the  action.  Chir 
hope  is  that  we  can  help  Pecos 
sunflower  to  recover  through  voluntary 
efforts  and  cooperation  with  other 
Federal  agencies.  States,  local  and 
Tribal  governments  and  private 
landowners  and  conservation  groups. 

Issue  14:  Listing  Pecos  sunflower  will 
have  negative  economic  impacts  on  the 
farmers,  ranchers,  and  communities 
where  it  occurs. 

Response:  We  believe  the  listing  of 
the  Pecos  simflower  as  threatened  will 
not  force  private  landowners  to  change 
any  existing  land  practices.  We 
anticipate  that  any  economic  impacts  of 
listing  will  be  minimal  due  to  the  small 
niunber  of  populations  that  are 
involved.  The  Act  requires  listing 
determinations  to  be  made  solely  on  the 
basis  of  the  best  available  scientific  and 
commercial  information  regarding  the 
species'  status  without  reference  to 
possible  economic  or  other  impacts  of 
the  determination.  Economic 
considerations  may  only  be  considered 
in  the  designation  of  critical  habitat  and 
in  recovery  planning  and 
implementation. 

Issue  15:  Designation  of  critical 
habitat  would  help  farmers  and  ranchers 
manage  the  species  by  showing  them 
where  it  occurs. 

Response:  As  with  every  Federal 
listing,  we  conduct  intensive  outreach 
to  inform  landowners  if  the  species 
occurs  on  their  land.  We  believe  that 
information  about  the  location  of 
populations  is  best  handled  through 
direct  contact  with  individual 
landowners.  The  reasons  for  our  "not 
prudent"  finding  for  the  designation  of 
critical  habitat  are  given  in  the  "Critical 
Habitat"  section  of  this  final  rule. 

Summary  of  Factors  Afiiecting  the 
Species 

Section  4  of  the  Act  (16  U.S.C.  1531 
et  seq.)  and  regulations  (50  CFR  part 
424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  We  determine  a  species  to 
be  endangered  or  threatened  due  to  one 
or  more  of  the  five  factors  described  in 
section  4(a)(1).  These  factors  and  their 
application  to  Helianthus  pamdoxus 
Heiser  (Pecos  sunflower)  are  as  follows: 


A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

Wetland  habitats  in  the  desert 
Southwest  are  both  ecologically 
important  and  economically  valuable. 
Wetlands  cover  only  about  195,000  ha 
(482,000  ac)  (0.6  percent)  of  New 
Mexico  (Fretwell  et  al.  1996).  This  is  a 
reduction  of  about  33  percent  from  the 
wetland  acreage  that  existed  200  years 
ago  (Dahl  1990).  Wetiands  in  Texas 
cover  3,077,000  ha  (7,600,000  ac),  a 
decline  of  about  52  percent  from  the 
State's  original  wetland  acreage  (Dahl 
1990).  The  loss  of  springs  in  western 
Texas  may  be  a  better  indicator  of 
wetland  losses  that  affect  Pecos 
simflower  than  estimates  for  the  State  as 
a  whole.  Within  the  historical  range  of 
Pecos  simflower  in  Pecos  and  Reeves 
counties,  only  13  of  61  (21  percent) 
springs  remain  flowing  (Brune  1981  in 
Poole  1992). 

The  lowering  of  water  tables  due  to 
groimdwater  withdrawals  for  irrigated 
agriculture,  municipalities,  and  other 
.uses  has  reduced  available  habitat  for 
Pecos  sunflower,  particiUarly  in  Texas. 
Beginning  around  1946,  groimdwater 
levels  feU  as  much  as  120  m  (400  ft)  in 
Pecos  County  and  150  m  (500  ft)  in 
Reeves  County  due  to  heavy  pumping 
for  irrigation.  As  a  result,  most  of  the 
springs  in  these  counties  have  gone  dry. 
Groundwater  pumping  has  lessened  in 
recent  decades  due  to  the  higher  cost  of 
removing  water  fit>m  deeper  aquifers  in 
the  ground,  but  rising  water  tables  or 
resumption  of  spring  flows  are  not 
expected  (Brune  1981  in  Poole  1992). 
Diamond  Y  Spring,  which  has  a  large 
Pecos  Sunflower  population,  remains 
flowing  largely  because  it  comes  from  a 
saline  strata  unsuitable  for  agricultural 
or  municipal  uses. 

Texas  water  law  provides  no 
protection  for  remaining  springs.  The 
law  is  based  on  the  right  of  first  capture 
that  lets  any  water  user  pump  as  much 
groundwater  as  can  be  put  to  a 
beneficial  use  without  regard  to  overall 
effects  on  the  aquifer.  Recently  passed 
Texas  legislation  directs  the 
development  of  regional  water  plans  in 
the  State,  but  it  is  too  soon  to  know  if 
this  planning  effort  will  have  any 
beneficial  effects  for  Pecos  sunflower. 

Groundwater  pumping  affected  Pecos 
sunflower  habitats  in  Chaves  County, 
New  Mexico,  but  water  tables  are  now 
rising  due  to  State-directed  efforts  at 
monitoring  and  conservation.  These 
efforts  are  the  result  of  a  court  ruling 
that  requires  New  Mexico  to  deliver 
larger  volumes  of  Pecos  River  water  to 
Texas  than  in  the  past.  There  are 
presently  no  major  groundwater 


withdrawals  taking  place  in  the  vicinity 
of  the  other  Pecos  sunflower  sites  in 
New  Mexico. 

The  introduction  of  non-native 
species,  particularly  saltcedar,  is  a  major 
factor  in  the  loss  and  degradation  of 
Southwestern  wetlands.  Several  species 
of  saltcedar  were  introduced  into  the 
United  States  for  ornamental  purposes 
as  windbreaks,  and  as  stream  bank 
stabilization  in  the  1800s.  Saltcedar  and 
other  non-native  vegetation  invaded 
many  western  riverine  systems  from  the 
1890s  to  the  1930s  and  increased 
rapidly  fit)m  the  1930s  to  the  1950s,  by 
which  time  they  occupied  most  of  the 
available  and  suitable  habitat  in  New 
Mexico  and  western  Texas  (Horton 
1977). 

Saltcedar  will  out-compete  and 
displace  native  wetland  vegetation, 
including  Pecos  sunflower.  At  Dexter 
National  Fish  Hatchery,  Pecos 
sunflower  appeared  for  the  first  time  in 
the  summer  of  1996  after  saltcedar  was 
removed  to  rehabilitate  a  wetland 
(Radke  1997).  Saltcedar  affects  2,000  ha 
(5,000  ac)  at  Bitter  Lake  National 
Wildlife  Refuge  where  the  most 
extensive  Pecos  sunflower  population 
occurs  (Service  1996).  Although  there 
have  been  many  projects  on  refuges  to 
remove  saltcedar,  these  projects  are 
labor  intensive  and  reinvasion  of 
saltcedar  is  a  continuing  problem. 

We  know  that  some  wetlands  where 
Pecos  sunflower  occurs  have  either  been 
filled  or  impounded.  Part  of  a  wetland 
near  Grants.  New  Mexico,  was  filled  for 
real  estate  development  along  a  major 
highway.  The  development  predated 
knowledge  that  Pecos  sunflower  grows 
in  the  area,  so  it  is  unknown  if  any 
plants  were  actually  destroyed.  Present 
development  in  this  area  that  could 
affect  Pecos  sunflower  includes 
construction  of  a  discount  department 
store  and  other  smaller  shops,  and 
reconstruction  of  a  highway  overpass. 

Wetlands  in  Santa  Rosa  were  lost 
many  years  ago  to  impoundment  created 
for  a  fish  hatchery  that  has  since  been 
abandoned.  Pecos  sunflowers  grow  in 
wet  soils  on  some  impoundment  dams. 
Because  the  extent  of  this  former 
wetland  habitat  is  unknown,  it  is 
uncertain  whether  these  impoundments 
have  actually  increased  or  decreased 
sunflower  habitat. 

Alteration  of  habitat  is  occurring  by 
mowing  on  some  highway  rights-of-way 
and  some  municipal  properties  where 
Pecos  sunflower  occurs.  In  Santa  Rosa, 
the  weeds  and  some  Pecos  sunflowers 
are  often  mowed  around  some  of  the  old 
fish  hatchery  ponds  now  used  for 
recreational  fishing.  In  another  part  of 
town  an  open  boggy  area  is  mowed 
when  dry  enough.  In  years  when  it  is 
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too  wet  to  mow,  a  stand  of  Pecos 
sunflowers  develops.  Mowing  of 
highway  rights-of-way  in  Santa  Rosa 
and  near  Grants  may  be  destroying  some 
plants.  In  Texas,  the  only  population  in 
a  highway  right-of-way  was  fenced 
several  years  ago  to  protect  it  from 
mowing  and  other  activities. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Some  commercial  trade  in  Pecos 
sunflower  has  occurred  in  the  past 
{Poole,  Texas  Parks  and  Wildlife 
Department,  Austin,  in  litt.  1991).  This 
trade  was  imdertaken  by  an  organization 
interested  in  preserving  rare  species  of 
indigenous  crop  plants  through  their 
distribution  and  cultivation.  There  was 
also  some  collecting  for  crop  breeding 
research  (Seller  et  al.  1981).  With  its 
tolerance  for  high  salinity,  Pecos 
sunflower  is  considered  a  good 
candidate  for  the  introduction  of  salt 
tolerance  into  cultivated  sunflowers. 
Some  Pecos  sunflower  sites  are  both 
small  and  easily  accessible.  Repeated 
uncontrolled  collecting  may  harm  these 
sites. 

C.  Disease  or  Predation 

Livestock  eat  Pecos  sunflowers, 
particularly  when  other  green  forage  is 
scarce.  Livestock  tend  to  piUl  off  the 
flower  heads.  If  an  area  is  heavily  grazed 
for  several  years  in  succession  when 
plants  are  flowering,  the  soil  seed  bank 
may  diminish  and  the  population  will 
eventually  decline.  There  are  several 
examples  of  Pecos  simflowers  being 
absent  firom  habitat  that  is  heavily 
grazed,  but  growing  in  similar  nearby 
habitat  that  is  protected  from  grazing.  In 
these  instances,  grazing  is  the  most 
likely  cause  of  the  plant's  absence  from 
otherwise  suitable  habitat.  There  are 
also  examples  of  Pecos  sunflower 
populations  persisting  in  areas  grazed 
for  many  years.  ApparenUy  the  type  and 
intensity  of  grazing  has  much  to  do  with 
the  persistence  of  Pecos  sunflower  in 
these  areas.  There  have  been  no 
observations  of  wildlife  grazing  or  insect 
damage  on  Pecos  sunflower. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Pecos  sunflower  is  listed  as  a  New 
Mexico  State  endangered  plant  species 
in  NMNRD  Rule  85-3  of  the  State 
Endangered  Plant  Species  Act  (9-10-10 
NMSA).  The  scientific  collection, 
commercial  transport,  and  sale  of  Pecos 
sunflower  is  already  regulated  by 
NMSA.  However,  NMSA  does  not 
protect  habitat  on  private  land  or 
require  collecting  permits  for  Federal 
employees  working  on  lands  within 


their  jurisdictions  (Sivinski  and 
Lightfoot  1995).  The  penalty  for 
violating  NMSA  is  a  misdemeanor 
carrying  a  fine  of  not  more  than  $1,000 
and/or  incarceration  for  not  more  than 
120  days;  by  comparison,  the  criminal 
penalty  for  violation  of  the  Federal  Act 
carries  a  fine  of  not  more  than  $50,000 
and/or  imprisoiunent  for  not  more  than 
1  year,  a  much  greater  deterrent  than 
that  available  under  State  law.  In 
general,  State  listing  fails  to  generate  the 
level  of  recognition  or  promote  the 
opportunities  for  conservation  that 
result  through  Federal  listing.  Most 
importantiy,  NMSA  lacks  the 
interagency  coordination  and 
conservation  requirements  found  in 
section  7  of  the  Federal  Act.  Pecos 
sunflower  is  not  listed  as  an 
endangered,  threatened,  or  as  a 
protected  plant  under  the  Texas 
Endangered  Plant  Species  Act. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Natural  hybrids  between  Pecos 
simflower  and  conunon  sunflower  can 
occur  and  are  known  from  sites  in  both 
Texas  and  New  Mexico.  Habitat  for 
common  sunflower  is  increased  by 
human  activities  and  the  two 
simflowers  may  be  in  greater  contact 
than  in  the  past.  Natural  hybrids  have 
low  fertility,  but  are  not  completely 
sterile  (Heiser  1965).  A  measure  of 
isolation  between  the  two  species  is 
provided  by  the  different  flowering 
times  for  Pecos  sunflower  and  common 
sunflower.  Hybrids  are  likely  to  be 
intermediate  between  the  two  species  in 
flowering  time  and  may  serve  as  a 
bridge  for  gene  flow  between  the 
species.  Once  a  bridge  is  established, 
the  genetic  swamping  of  small  Pecos 
sunflower  populations  could  occur 
rapidly. 

Natuiral  droughts  are  common  in  the 
desert  regions  where  Pecos  simflower 
occurs.  These  droughts  combined  with 
the  effects  of  weUand  alterations  and 
losses  could  extirpate  some  small 
populations.  The  present  distribution  of 
Pecos  sunflower  coincides  with  areas 
having  large  reliable  springs  and  this 
may  in  part  be  a  response  to  the  effects 
of  natural  droughts. 

We  have  carefully  assessed  the  best 
scientific  and  commercial  information 
available  regarding  the  past,  present, 
and  future  threats  faced  by  this  species 
in  determining  to  issue  this  final  rule. 
Based  on  this  evaluation,  our  preferred 
action  is  to  list  Pecos  sunflower  as  a 
threatened  species.  The  drying  of 
springs  due  to  ground  water  pumping, 
the  diversion  of  water  for  agricidture 
and  other  uses,  the  filling  of  wetlands, 
the  degradation  of  wetlands  from 


intensive  livestock  grazing,  and  the 
invasion  of  saltcedar  and  other  non- 
native  plants  into  many  wetlands  has 
significantiy  reduced  the  habitat  of  this 
species.  Most  remaining  populations  are 
vulnerable  because  these  and  other 
activities  continue  to  destroy  habitat  or 
keep  it  in  a  degraded  condition.  While 
not  in  immediate  danger  of  extinction, 
the  Pecos  sunflower  is  likely  to  become 
an  endangered  species  in  the  foreseeable 
future  if  present  trends  continue. 

Critical  Habitat 

Section  3  of  the  Act  defines  critical 
habitat  as — (i)  The  specific  areas  within 
the  geographical  area  occupied  by  a 
species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (11)  that  may  require 
special  management  consideration  or 
protection;  and  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  conservation  of  the  species. 
"Conservation"  means  the  use  of  all 
methods  and  procedures  needed  to 
bring  the  species  to  the  point  at  which 
listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximiun  extent  prudent  anu 
determinable,  we  designate  critical 
habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  We  find  that  designation  of 
critical  habitat  is  not  prudent  for  Pecos 
sunflower.  Our  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations 
exist — (1)  The  species  is  threatened  by 
taking  or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

Critical  habitat  designation  for  Pecos 
sunflower  is  not  prudent  for  both  of  the  ' 
above  reasons.  There  has  been  some 
commercial  trade  in  Pecos  sunflower, 
which  was  due  largely  to  its  rarity  (See 
Factor  B  of  the  "Summary  of  Factors 
Affecting  the  Species'"  section).  There 
are  several  documented  instances  of 
other  species  of  commercially  valuable 
rare  plants  being  collected  when  their 
localities  became  known.  In  1995.  at 
least  48  plants  of  the  endangered 
Pediocactus  knowltonii  (Knowlton 
cactus)  were  taken  from  a  monitoring 
plot  at  the  species'  only  known  locality 
(Sivinski.  New  Mexico  Forestry 
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Division.  Santa  Fe.  in  litt.  1996).  In  the 
early  1990s,  the  rediscover^'  of  Salvia 
penstemonoides  (big  red  sage)  in  Texas 
led  to  the  collection  of  thousands  of 
seeds  at  the  single  rediscovery  site 
(Poole,  in  iitt.  1991). 

Listing  contributes  to  the  risk  of  over 
collecting  because  the  rahty  of  a  plant 
is  made  kiown  to  far  more  people  than 
were  aware  of  it  previously.  Designating 
critical  habitat,  including  the  required 
disclosure  of  precise  maps  and 
descriptions  of  critical  habitat,  would 
further  advertise  the  rarity  of  Pecos 
sunflower  and  provide  a  road  map  to 
occupied  sites  causing  even  greater 
threat  to  this  plant  from  vandalism  or 
unauthorized  collection.  Many  of  the 
Pecos  sunflower  sites  are  small,  have 
few  individuals,  and  are  easily 
accessible.  These  sites  would  be 
particiilarly  susceptible  to 
indiscriminate  collection  if  publication 
of  critical  habitat  maps  made  their  exact 
locations  known. 

Critical  habitat  designation,  by 
definition,  directly  affects  only  Federal 
agency  actions.  Private  interests  own  13 
of  the  25  Pecos  sunflower  sites.  For  the 
most  part,  activities  constituting  threats 
to  the  species  on  these  lands,  including 
alterations  of  wetland  hydrology, 
competition  from  non-native  vegetation, 
grazing,  and  agricultiiral  and  urban 
development,  are  not  subject  to  the 
Federal  review  process  imder  section  7. 
Designation  of  critical  habitat  on  private 
lands  provides  no  benefit  to  the  species 
when  only  non-Federal  actions  are 
involved. 

Activities  on  Federal  lands  and  some 
activities  on  private  lands  require 
Federal  agencies  to  consult  with  us 
under  section  7.  There  are  few  known 
sites  for  Pecos  sunflower  and  habitat  for 
the  species  is  limited.  Given  these 
circxunstances,  any  activity  that  would 
adversely  modify  designated  critical 
habitat  would  likely  also  jeopardize  the 
species'  continued  existence.  Thus,  in 
this  case,  the  Federal  agency  prohibition 
against  adverse  modification  of  critical 
habitat  would  provide  no  additional 
benefit  beyond  the  prohibition  against 
jeopardizing  the  species. 

Occupiedhabitat  for  Pecos  simflower 
occurs  on  a  National  Wildlife  Refuge 
and  a  National  Fish  Hatchery,  whidi  we 
administer;  a  National  Monmnent  the 
National  Park  Service  administers,  and 
public  lands  the  Bureau  of  Land 
Management  administers.  Because  these 
occupied  habitats  are  well  known  to 
these  Federal  land  managers,  no  adverse 
modification  nf  this  habitat  is  likely  to 
occur  without  consultation  under 
section  7  of  the  Act.  Because  of  the 
small  size  of  the  species'  habitat,  any 
adverse  modification  of  the  species' 


critical  habitat  would  also  likely 
jeopardize  the  species'  continued 
existence.  Designation  of  critical  habitat 
for  Pecos  sunflower  on  Federal  lands, 
therefore,  is  not  prudent  because  it 
would  provide  no  additional  benefit  to 
the  species  beyond  that  conferred  by 
listing. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal.  State,  and  private  agencies, 
groups,  and  individuals.  The  elevated 
profile  Federal  listing  affords  enhances 
the  likelihood  that  conservation 
activities  will  be  undertaken.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  certain  activities 
involving  listed  plants  are  discussed,  in 
part,  below. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  species  that  are 
listed  or  proposed  for  listing  as 
endangered  or  threatened  and  with 
respect  to  those  species'  designated  or 
proposed  critical  habitat,  if  any. 
Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  at  50  CFR  part  402. 
Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  with  us  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  proposed 
species  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  listed 
subsequentiy.  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 

If  a  Federal  action  may  adversely 
affect  a  listed  species  or  its  enticed 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
us.  Federal  agencies  that  manage 
occupied  Pecos  simflower  habitat  are 
the  ones  most  likely  to  have  activities 
that  involve  section  7  consultation. 
These  agencies  are  the  Bureau  of  Land 
Management.  National  Park  Service,  and 
Fish  and  Wildlife  Service.  Other 
agencies  with  potential  section  7 
involvement  include  the  U.S.  Army 
Corps  of  Engineers  through  its  permit 
authority  under  section  404  of  the  Clean 


Water  Act.  the  Natural  Resources 
Conservation  Service  that  provides 
private  landowner  planning  and 
assistance  for  various  soil  and  water 
conservation  projects,  the  Federal 
Highway  Administration  for  highway 
construction  and  maintenance  projects 
that  receive  funding  from  the 
Department  of  Transportation,  the 
Bureau  of  Indian  Affairs  that  has  trust 
responsibilities  for  certain  activities  on 
Indian  lands,  and  various  agencies  of 
the  Department  of  Housing  and  Urban 
Development  that  imdertake 
homeowner  mortgage  insurance  and 
community  development  programs. 

We  considered  the  potential  impacts 
of  designating  Pecos  simflower  as  a 
threatened  plant  species  in  relation  to 
the  compliance  of  this  action  with 
Secretarial  Order  3206.  That  order  was 
issued  to  clarify  the  responsibilities  of 
the  component  agencies,  bureaus,  and 
offices  of  the  Department  of  the  Interior 
and  the  Department  of  Commerce,  when 
actions  taken  under  authority  of  the  Act 
and  associated  implementing 
regulations  affect,  or  may  affect,  Indian 
lands,  Tribal  trust  resources,  or  the 
exercise  of  American  Indian  Tribal 
rights.  In  keeping  with  the  trust 
responsibility  and  govemment-to- 
govemment  relationships,  we  recognize 
our  responsibility  to  consult  with 
affected  Tribes  and  provide  written 
notice  to  them  as  far  in  advance  as 
practicable  of  conservation  restrictions 
that  we  consider  necessary  to  protect 
listed  species. 

Secretarial  Order  3206  states  that,  "If 
a  proposed  conservation  restriction  is 
directed  at  a  Tribal  activity  that  could 
raise  the  potential  issue  of  direct 
(directed)  take  under  the  Act,  then 
meaningful  govemment-to-govemment 
considtation  shall  occur,  in  order  to 
strive  to  harmonize  the  Federal  trust 
responsibility  to  Tribes,  Tribal 
sovereignty  and  the  statutory  missions 
of  the  Department  of  Interior  and 
Commerce."  The  term  "take"  as  defined 
in  the  Act  means  to  harass,  harm, 
pursue,  hunt,  shoot,  wound,  kill,  trap, 
capture,  or  collect,  or  to  attempt  to 
engage  in  any  such  conduct,  llie  Act 
has  no  prohibitions  against  take  for 
listed  plants;  instead,  regulations  for 
threatened  plants  foimd  at  50  CFR  17.71 
prohibit  their  removal  or  reduction  to 
possession  from  areas  under  Federal 
jurisdiction.  For  threatened  plants,  there 
are  no  prohibitions  against  their 
removal  and  reduction  to  possession 
from  areas  outside  Federal  jurisdiction 
or  against  their  damage  or  destruction  in 
any  area  when  no  removal  and 
reduction  to  possession  are  involved. 
We  know  of  no  instance  where  Indian 
Tribal  members  collect  {i.e.  remove  and 
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reduce  to  possession]  Pecos  sunflowers 
for  cultiu-al,  spiritual,  religious,  or 
economic  reasons.  Therefore,  we  do  not 
believe  the  prohibition  against  removal 
or  reduction  to  possession  from  areas 
imder  Federal  jiuisdiction  will  affect 
Indian  lands.  Tribal  trust  resources,  or 
the  exercise  of  American  Indian  Tribal 
rights. 

We  met  with  representatives  of  the 
Laguna  Tribe  on  March  12, 1998,  prior 
to  publication  of  the  listing  proposal  to 
discuss  our  intention  to  propose  Pecos 
sunflower  for  protection  under  the  Act. 
We  discussed  with  them  range-wide 
threats  to  the  species,  conservation 
measiires  listing  would  initiate, 
prohibitions  that  would  result  from 
listing,  Tribal  activities  that  occur  in  the 
area  where  the  sunflower  grows  on 
Tribal  lands,  and  the  role  of  Federal 
agencies  (especially  the  BLA)  in  insuring 
that  activities  they  authorize,  fund,  or 
cany  out  do  not  jeopardize  the 
continued  existence  of  listed  species. 
We  discussed  the  value  of  monitoring  to 
assess  conservation  needs  and  indicated 
we  would  provide  whatever  assistance 
we  could  for  monitoring  and  a 
conservation  program  on  Tribal  lands. 
Subsequently,  we  were  contacted  by  a 
Tribal  representative  to  provide 
whatever  information  we  had 
concerning  Pecos  sunflower.  We  went 
through  our  files  with  the  representative 
and  supplied  those  dociunents  thought 
useful  to  the  Tribe.  We  kept  the  Tribe 
informed  during  the  listing  proposal 
process  with  notifications  about 
proposal  comment  requests  and  public 
hearings. 

A  question  was  raised  concerning  the 
potential  effect  listing  this  plant  might 
have  on  future  Indian  water  rights 
claims.  The  Pecos  sunflower  on  Tribal 
lands  occiu^  at  springs  adjacent  to  the 
Rio  San  Jose.  These  springs,  although 
near  the  river,  are  not  dependent  on  it 
for  their  flows.  If  upstream  water  rights 
claims  reduced  flows  in  the  Rio  San 
Jose,  the  simflower  would  likely  be 
unaffected.  The  area  where  the  springs 
occiu'  is  presently  used  for  grazing.  The 
Tribe  indicates  no  plaimed  land  use 
changes  that  would  create  new  demands 
on  water  from  the  springs.  Finally,  if 
any  water  use  changes  led  to  loss  of  the 
sunflower  on  Tribal  lands  it  would  not 
violate  any  of  the  limited  prohibitions 
applicable  to  threatened  plants  given  in 
section  9  of  the  Act  or  in  50  CFR  17.71. 
Water  use  changes  occiuxing  on  non- 
Federal  lands  and  having  no  Federal 
nexus  would  also  not  be  subject  to  the 
requirements  of  section  7  of  the  Act. 
Given  these  conditions,  we  cannot 
foresee  a  circmnstance  where  listing 
Pecos  sunflower  as  a  threatened  plant 
would  affect  Indian  water  rights  claims. 


Listing  Pecos  sunflower  will  require 
us  to  development  a  recovery  plan  to 
help  coordinate  Federal,  State,  and 
private  efforts  to  conserve  this  species. 
The  plan  will  estabfish  a  framework  for 
agencies  to  coordinate  activities  and 
cooperate  in  conservation  efforts.  The 
plan  will  set  recovery  priorities, 
estimate  costs  of  various  tasks,  and 
describe  site-specific  management 
actions  necessary  to  achieve 
conservation  and  survival  of  the  species. 
Additionally,  under  section  6  of  the  Act, 
we  will  be  able  to  grant  funds  to  the 
states  of  New  Mexico  and  Texas  for 
management  actions  promoting  the 
protection  and  recovery  of  Pecos 
sunflower. 

Because  many  of  the  known  Pecos 
sunflower  sites  are  on  private  land,  we 
will  pursue  conservation  easements  and 
conservation  agreements  with  willing 
private  landowners  to  help  maintain 
and/or  enhance  habitat  for  the  plant. 
Under  a  cooperative  program  between 
us  and  the  State  of  New  Mexico, 
contacts  were  made  with  all  private 
landowners  and  the  importance  of  Pecos 
sunflower  and  the  consequences  for  the 
private  landowner  of  having  it  listed 
imder  the  Act  explained.  To  date,  no 
agreements  are  established  but  several 
landowners  indicate  a  willingness  to 
continue  with  discussions. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.71  and 
17.72  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  threatened  plants.  All  trade 
prohibitions  of  Section  9(a)(2)  of  the 
Act,  implemented  by  50  CFR  17.71, 
apply.  These  prohibitions,  in  part,  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  conmierce  in  the  course  of  a 
commercial  activity,  sell  or  offer  for  sale 
this  species  in  interstate  or  foreign 
commerce,  or  to  remove  and  reduce  to 
possession  the  species  fitim  areas  under 
Federal  jurisdiction.  Seeds  from 
cultivated  specimens  of  threatened 
plants  are  exempt  from  these 
prohibitions  provided  that  their 
containers  are  marked  "Of  Cultivated 
Origin."  Certain  exceptions  to  the 
prohibitions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

The  Act  and  50  CFR  17.72  also 
provide  for  the  issuance  of  permits  to 
carry  out  otherwise  prohibited  activities 
involving  threatened  plant  species 
under  certain  circumstances.  Such 
permits  are  available  for  scientific 
purposes  and  to  enhance  the 
propagation  or  survival  of  the  species. 
For  threatened  plants,  permits  are  also 
available  for  botanical  or  horticultural 
exhibition,  educational  purposes,  or 


special  purposes  consistent  with  the 
purposes  of  the  Act. 

Pecos  sunflower  is  uncommon  both  in 
cultivation  or  in  the  wild,  and  there  was 
only  limited  commercial  trade  in  the 
species.  Therefore,  it  is  anticipated  few 
trade  permits  will  ever  be  sought  or 
issued.  You  should  direct  requests  for 
copies  of  the  regulations  concerning  the 
trade  of  listed  plants  and  general 
inquiries  regarding  prohibitions  and 
permits  to  the  U.S.  Fish  and  Wildlife 
Service  (see  ADDRESSES  section). 
Information  collections  associated  with 
these  permits  are  approved  imder  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  and  assigned  Office  of 
Management  and  Budget  clearance 
number  1018-0094.  For  additional 
information  about  these  permits  and 
associated  requirements,  see  50  CFR 
17.72. 

It  is  our  policy  (59  FR  34272;  July  1, 
1997)  to  identify  to  the  maximiun  extent 
practicable  at  the  time  we  list  a  species 
those  activities  that  would  or  would  not 
constitute  a  violation  of  the  section  9 
prohibitions  of  the  Act.  The  intent  of 
this  policy  is  to  increase  public 
awareness  of  the  effect  of  this  listing  on 
proposed  and  ongoing  activities  within 
the  species'  range.  You  may  take  the 
following  actions,  without  violation  of 
section  9,  when  carried  out  in 
accordance  with  existing  regulations 
and  permit  requirements: 

(1)  Activities  authorized,  funded,  or 
carried  out  by  Federal  agencies  [e.g., 
wetland  modification;  the  construction 
or  maintenance  of  drainage  ditches, 
construction  of  impoundments  or  other 
livestock  watering  facilities,  power  line 
construction,  maintenance,  and 
improvement;  highway  construction, 
maintenance,  and  improvement: 
mineral  exploration  and  mining,)  when 
such  activity  is  conducted  in 
accordance  with  any  reasonable  and 
prudent  measures  given  by  us  according 
to  section  7  of  the  Act.  These  activities 
may  require  Federal.  State,  and/or  local 
approval  under  other  laws  or 
regulations. 

(2)  Normal  agricultiu-al  practices, 
including  mowing  or  clearii^,  and  light 
to  moderate  livestock  grazing,  and 
pesticide  and  herbicide  use,  carried  out 
in  accordance  with  any  existing 
regulations,  permit  and  label 
requirements,  and  best  management 
practices. 

(3)  Clearing  a  defensible  space  for  fire 
protection  and  normal  landscape 
activities  around  one's  personal 
residence. 

We  believe  that  the  following  might 
potentially  result  in  a  violation  of 
section  9;  however,  possible  violations 
are  not  limited  to  these  actions  alone: 
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(1)  Removal,  cutting,  digging  up, 
damaging,  or  destroying  threatened 
plants  on  non-Federal  land  if  conducted 
in  knowing  violation  of  State  law  or 
regulation  or  in  violation  of  State 
criminal  trespass  law. 

(2) -Interstate  or  foreign  commerce  and 
import/export  without  previously 
obtaining  an  appropriate  permit. 

(3)  The  unautnorized  removal, 
reducing  to  possession  or  collection  of 
this  species  from  areas  under  Federal 
jurisdiction. 

In  appropriate  cases,  permits  could  be 
issued  to  allow  collection  for  scientific 
or  recovery  purposes,  for  horticultural 
or  botanical  exhibition,  for  educational 
purposes,  or  for  special  purposes 
consistent  with  the  purposes  of  the  Act. 
You  should  direct  questions  regarding 
whether  specific  activities  may 
constitute  a  violation  of  section  9  to  the 
Field  Supervisor  of  the  New  Mexico 
Ecological  Services  Field  Office  (see 
ADDRESSES  section). 

National  Environmental  Policy  Act 

We  have  determined  that 
Environmental  Assessments  and 


Environmental  Impact  Statements,  as 
defined  under  the  authority  of  the 
National  Enviroiunental  Policy  Act  of 
1969,  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  We  published  a  notice 
outlining  our  reasons  for  this 
determination  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 

Required  Determinations 

This  rule  does  not  contain  collections 
of  information  that  require  Ofiice  of 
Management  and  Budget  approval 
under  44  U.S.C.  3501  et  seq. 

References  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  on  request  from  the 
U.S.  Fish  and  Wildlife  Service,  New 
Mexico  Ecological  Services  Field  Office 
(see  ADDRESSES  section). 

Author:  The  primary  author  of  this 
final  rule  is  Charlie  McDonald,  New 
Mexico  Ecological  Services  Field  Office 
(see  ADDRESSES  section). 


List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

PART  17— (AMENDED] 

Accordingly,  the  Service  amends  part 
17,  subchapter  B  of  chapter  I,  title  50  of 
the  Code  of  Federal  Regulations,  as 
follows: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  In  §  17712(h)  add  the  following  to 
the  List  of  Endangered  and  Threatened 
Plants  in  alphabetical  order  under 
FLOWERING  PLANTS: 

f  17.12    Endangered  and  threatened  plants. 

*        *        *        *        • 

(h)*  *  * 


Species 


Scientific  name 


Common  name 


Historic  range 


Family 


Status 


When 
listed 


Critical 
liabitat 


Special 
rules 


FLOWERING  PLAINS 


Helianthus  paradoxus 


Pecos  sunflower  (=puzzle 
sunflower,  paradox  sun- 
flower). 


U.S.A.  (NM,  TX)  ...    Asteraceae  T 


667*  NA 


NA 


Dated:  September  14,  1999. 
Jolin  G.  Rogers, 

Acting  Director,  Fish  and  Wildlife  Service. 
(FR  Doc.  99-27186  Filed  10-19-99;  8:45  am] 

BtLUNO  COOE  4310-eS-f> 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 
RIN  1018-AE57 

Endangered  artd  Threatened  Wildlife 
and  Plants;  Final  Rule  to  List 
Astragalus  desereticus  (Deseret  millc- 
vetch)  as  Threatened 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  determine 
the  plant  species.  Astragalus  desereticus 
(Deseret  milk-vetch),  to  be  a  threatened 
species  under  the  authority  of  the 


Endangered  Species  Act  of  1973,  as 
amended  (Act).  Astragalus  desereticus, 
considered  extinct  until  its  rediscovery 
in  1981,  exists  in  one  small  population 
in  Utah  County,  Utah.  Threats  to  the 
plant  include  residential  development, 
highway  widening,  livestock  grazing 
and  trampling,  and  other  impacts  to  its 
limited  habitat.  This  plant  receives  no 
protection  under  State  or  local  laws  or 
regulations.  This  rule  implements 
Federal  protection  provided  by  the  Act 
for  this  plant. 

EFFECTIVE  DATE:  November  19,  1999. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  Utah  Ecological  Services 
Field  Office,  U.S.  Fish  and  Wildlife 
Service,  Lincoln  Plaza  Suite  404, 145 


East  1300  South,  Salt  Lake  City,  Utah 

84115. 

FOR  FURTHER  INFORMATION  CONTACT:  John 

L.  England  at  the  above  address 

(telephone:  801/524-5001). 

SUPPLEMENTARY  INFORMATION: 
Background 

Marcus  E.  Jones  collected  a  distinctive 
Astragalus  from  "below  Indianola,"  a 
town  in  Sanpete  Coimty,  Utah,  on  Jime 
2, 1893.  This  same  plant  was  again 
collected  by  Ivar  Tidestrom  from  "near 
Indianola"  on  June  17, 1909.  Specimens 
from  these  two  collections  laid  in 
obscurity  in  various  herbaria  tmtil 
Rupert  Bameby  recognized  their 
uniqueness  and  described  them  as 
Astragalus  desereticus  (Bameby  1964). 
Efforts  to  relocate  the  species' 
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population  were  initially  fruitless 
(Bameby  1964,  Welsh  1978a,  1978c) 
leading  to  a  presumption  of  extinction 
(Ripley  1975,  Welsh  1975, 1978b). 
However,  on  May  27, 1981,  Elizabeth 
Neese  discovered  a  population  of  A. 
desereticus  on  a  sandstone  outcrop 
above  the  town  of  Birdseye.  Utah 
County,  Utah,  less  than  6.2  kilometers 
(km)  (10  miles  (mi))  from  Indianola 
(Welsh  and  Chatterley  1985).  This 
population  remains  the  only  known 
occvurence  of  the  species  (Franklin 
1990.  1991,  Service  1991).  It  is  possible 
that  this  population  is  the  one  from 
which  Jones  and/or  Tidestrom  made 
their  collections  more  than  70  years 
earlier  (Franklin  1990, 1991,  Welsh  and 
Chatterley  1985). 

Astragalus  desereticus  is  a  perennial, 
herbaceous,  sub-acaulescent  (almost 
stemless)  plant  in  the  bean  family 
[Fabaceae).  Individual  plants  are 
approximately  4-15  centimeters  (cm) 
(2-6  inches  (in))  in  height,  and  arise 
from  a  caudex  (the  persistent  base  of  an 
otherwise  annual  herbaceous  stem). 
Stems  are  about  6  cm  (2  in)  tall.  The 
pinnately  compoimd  leaves  (feather-like 
arrangement  with  leaflets  displayed  on 
a  central  stalk)  are  4-11  cm  (2-4  in)  long 
with  11-17  leaflets.  The  leaflets  are 
elliptic  to  ovate  in  shape,  with  a  dense 
silvery  gray  pubescence  (short  hairs)  on 
both  sides.  The  species'  flowers  are  of 
the  characteristic  papilionaceous  form 
common  to  the  bean  family,  1.8-2.2  cm 
(0.7-0.9  in)  long,  white  in  color  with  a 
pmple  tip  on  the  keel,  and  borne  on  a 
stalk  of  5-10  flowers.  The  seed  pods  are 
1  to  2  cm  (0.4-0.8  in)  long,  densely 
covered  with  lustrous  hairs,  and  bear 
14-16  ovules  (a  minute  rudimentary 
structiue  from  which  a  plant  seed 
develops  {ifter  fertilization).  Detailed 
descriptions  of  ^4.  desereticus  can  be 
fouind  in  Bameby  (1964,  Bameby  in 
Cronquist  et  al.  1989),  and  in  Welsh 
(1978c,  Welsh  et  al.  1987, 1993). 

The  only  known  population  of 
Astragalus  desereticus  occurs  primarily 
on  steep  south-  and  west-facing  slopes. 
The  plant  grows  on  soils  derived  from 
a  specific  and  unusual  portion  of  the 
geologic  Moroni  Formation.  This 
geologic  feature  is  characterized  by 
coarse,  crudely  bedded  conglomerate 
(Franklin  1990).  The  plant  commimity 
in  which  A.  desereticus  occurs  is 
dominated  by  pinon  pine  [Pinus  edulis) 
and  Utah  juniper  {Ji^niperus 
osteosperma).  Other  associated  plant 
species  include:  sagebrush  {Artemisia 
tridentata),  scrub  oak  [Quercus 
gambelii),  wild  buckwheat  {Eriogonum 
brevicaule),  Indian  ricegrass  [Stipa 
hymenoides),  needle  and  thread  grass 
[Stipa  comata),  bitter  bmsh  {Purshia 


tridentata),  and  plateau  beardtongue 
{Penstemon  scariosus]  (Franklin  1990). 

The  sole  population  of  Astragalus 
desereticus  consists  of  between  5,000 
and  10,000  individuals  that  grow  on  an 
area  of  less  than  120  hectares  (ha)  (300 
acres  (ac))  (Franklin  1990,  Stone  1992). 
The  species'  total  range  is 
approximately  2.6  km  (1.6  (mi))  long, 
and  0.5  (km)  (0.3  mi)  across.  Extensive 
searches  of  similar  habitat  in  Utah  and 
Sanpete  Counties,  Utah,  have  failed  to 
identify  any  other  populations  (Franklin 
1991.  Larry  England,  Service,  pers. 
comm.  1997).  The  land  upon  which  A. 
desereticus  grows  is  owned  by  the  State 
of  Utah  and  three  private  land  owners 
(Franklin  1990, 1991;  Chris  Montague. 
The  Nature  Conservancy,  1992, 1997 
pers.  Gomm.).  Astragalus  desereticus  is 
threatened  by  grazing  and  trampling  by 
imgulates,  alteration  of  its  habitat  due  to 
residential  development  and  road 
widening,  and  natural  events,  such  as 
fire,  due  to  its  limited  distribution. 

Previous  Federal  Action 

Section  12  of  the  Act  (16  U.S.C.  1531 
et  seq.)  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct.  The 
Secretary  presented  this  report, 
designated  as  House  Document  No.  94- 
51.  to  Congress  on  January  9. 1975.  On 
July  1, 1975.  we  published  a  notice  in 
the  Federal  Register  (40  FR  27823) 
accepting  the  report  as  a  petition  to  list 
those  taxa  named  therein  under  section 
4(c)(2)  of  the  Act  (petition  acceptance  is 
now  govemed  by  section  4(b)(3)  of  the 
Act),  and  its  intention  to  review  the 
status  of  those  plants.  Astragalus 
desereticus  was  included  in  the  July  1. 
1975.  notice  on  list  "C,"  indicating  that 
the  species  was  probably  extinct. 

On  June  16. 1976,  we  published  a 
proposed  mle  in  the  Federal  Register 
(41  FR  24523)  to  designate 
approximately  1,700  vascular  plant 
species,  including  Astragalus 
desereticus,  as  endangered  pursuant  to 
section  4  of  the  Act.  The  Smithsonian 
.  Institution  and  the  Service  assembled 
this  list  of  1.700  plant  species  on  the 
basis  of  comments  and  data  received  in 
response  to  House  Document  No.  94-51 
and  the  July  1. 1975.  Federal  Register 
publication.  In  the  proposed  mle,  we 
also  designated  A.  desereticus  as  a 
species  about  which  we  were 
particularly  interested  in  obtaining  any 
new  information  on  living  specimens 
and  extant  populations.  General 
comments  received  in  relation  to  the 
1976  proposal  are  summarized  in  an 
April  26, 1978,  Federal  Register 
publication  (43  FR  17909).  The  1978 
amendments  to  the  Act  required  that  all 


proposals  over  2  years  old  be 
withdrawn,  although  proposals 
published  before  the  1978  amendments' 
enactment  could  not  be  withdrawn 
before  the  end  of  a  1-year  grace  period 
beginning  on  the  enactment  date.  On 
December  10, 1979,  we  published  a 
notice  of  withdrawal  (44  FR  70796)  of 
that  portion  of  the  June  16, 1976, 
proposal  that  had  not  been  made  final, 
which  included  A.  desereticus. 

On  December  15. 1980.  we  published 
a  revised  notice  of  review  for  native 
plants  in  the  Federal  Register  (45  FR 
82480)  designating  Astragalus 
desereticus  a  category  1  species.  At  that 
time,  we  defined  category  1  candidates 
as  those  taxa  for  which  we  had  on  file 
sufficient  information  on  biological 
vulnerability  and  threats  to  support 
preparation  of  listing  proposals.  In 
addition,  A.  desereticus  was  identified 
as  a  species  that  may  have  recently 
become  extinct.  In  1981.  a  population  of 
A.  desereticus  was  discovered.  On 
November  28, 1983,  we  published  a 
revised  notice  of  review  in  the  Federal 
Register  (48  FR  53640)  in  which  A. 
desereticus  was  included  as  a  category 
2  candidate  species.  Category  2 
candidates  were  formally  defined  as 
taxa  for  which  data  on  biological 
vulnerability  and  threats  indicated  that 
listing  was  possibly  appropriate,  but  for 
which  data  were  not  sufficient  to 
support  issuance  of  listing  proposals.  In 
preparing  the  1983  notice,  we  deemed  it 
appropriate  to  acquire  additional 
information  on  the  distribution  and 
abundance  of  A.  desereticus  before 
proposing  the  species  for  listing.  We 
maintained  A.  desereticus  as  a  category 
2  species  in  updated  notices  of  review 
published  in  the  Federal  Register  on 
September  27,  1985  (50  FR  39526),  and 
Febmary  21,  1990  (55  FR  6184).  As  a 
result  of  additional  information 
obtained  in  1990  and  1991  status 
surveys  (Franklin  1990  and  Service 
1991),  we  reclassified  A.  desereticus  as 
a  category  1  candidate  in  the  September 
30, 1993,  notice  of  review  (58  FR 
51144).  Upon  publication  of  the 
Febmary  28.  1996,  Notice  of  Review.  (61 
FR  7596),  we  ceased  using  category 
designations  and  included  A. 
desereticus  as  a  candidate  species. 
Candidate  species  are  those  for  which 
the  Service  has  on  file  sufficient 
information  on  biological  vulnerability 
and  threats  to  support  proposals  to  list 
the  species  as  threatened  or  endangered. 
We  maintained  Astragalus  desereticus 
as  a  candidate  in  the  September  19, 
1997,  Notice  of  Review  (62  FR  49398). 
Section  4(b)(3)(B)  of  the  Act's  1982 
amendments  required  the  Secretary  of 
the  Interior  to  make  findings  on  certain 
petitions  within  1  year  of  their  receipt. 
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Section  2(b)(1)  of  the  Act's  1982 
amendments  further  required  that  all 
petitions  pending  as  of  October  13, 
1982,  be  treated  as  having  been  newly 
submitted  on  that  date.  Because  we 
accepted  the  1975  Smithsonian  report 
and  the  Service's  notices  as  petitions, 
we  treated  all  the  taxa  contained  in 
those  notices,  including  Astragalus 
desereticus,  as  having  been  newly 
petitioned  on  October  13, 1982.  The 
deadline  for  a  finding  on  such  petitions, 
including  that  for  A.  desereticus,  was 
October  13. 1983.  Since  that  date,  we 
made  successive  1-year  findings  that 
listing  A.  desereticus  was  warranted,  but 
precluded  by  other  listing  actions  of 
higher  priority.  Oxir  proposal  to  list  A. 
desereticus  as  threatened  on  January  28. 

1998  (63  FR  4207).  constituted  the 
warranted  12-month  finding  for  this 
species. 

The  processing  of  this  final  rule 
conforms  to  our  Listing  Priority 
Guidance  for  Fiscal  Years  1998  and 

1999  published  in  the  Federal  Register 
on  May  8. 1998  (63  FR  25502).  The 
guidance  clarifies  the  order  in  which  we 
will  process  rulemakings.  Highest 
priority  is  processing  emergency  listing 
rules  for  any  species  determined  to  be 
facing  a  significant  and  imminent  risk  to 
its  well  being  (Tier  1).  Second  priority 
(Tier  2)  is  processing  final 
determinations  on  proposed  additions 
species  to  the  lists  of  endangered  and 
threatened  wildlife  and  plants;  the 
processing  of  new  proposals  to  add 
species  to  the  lists;  the  processing  of 
administrative  petition  findings  to  add 
species  to  the  lists,  delist  species,  or 
reclassify  listed  species  (petitions  filed 
imder  section  4  of  the  Act);  and  a 
limited  number  of  proposed  or  final 
rules  to  delist  or  reclassify  species. 
Third  priority  (Tier  3)  is  processing 
proposed  or  final  rules  designating 
critical  habitat.  The  processing  of  this 
final  rule  is  a  Tier  2  action.  We  have 
updated  this  nde  to  reflect  any  changes 
in  information  concerning  distribution, 
status,  and  threats  since  the  publication 
of  the  proposed  rule. 

Summary  of  Conunents  and 
Recommendatioiis 

In  the  January  28, 1998,  proposed  rule 
and  associated  notifications,  we 
requested  all  interested  parties  to 
submit  factual  reports  or  information 
that  might  contribute  to  tha 
development  of  a  final  rule.  We 
contacted  and  requested  comments  from 
all  appropriate  Federal  and  State 
agencies,  County  governments, 
scientific  organizations,. and  other 
interested  parties.  We  published 
newspaper  notices  requesting  public 
comment  on  the  proposed  rule  in  The 


Salt  Lake  Tribune  and  the  Deseret  News 
on  February  10,  1998,  and  the  Daily 
Herald  on  February  11,  1998. 

hi  accordance  with  our  policy 
published  in  the  Federal  Register  on 
July  1. 1994  (59  FR  34270),  we  solicited 
the  expert  opinion  of  three  appropriate 
and  independent  specialists  regarding 
pertinent  scientific  or  commercial  data 
and  assiunptions  relating  to  the 
supportive  biological  and  ecological   . 
information  for  Astragalus  desereticus. 
The  purpose  of  this  review  is  to  ensure 
that  listing  decisions  are  based  on 
scientifically  soimd  data,  assumptions, 
and  analyses,  including  input  of 
appropriate  experts  and  specialists.  One 
specialist  responded  in  writing  agreeing 
with  oiu-  analysis  and  supporting  the 
proposed  action,  while  two  others 
responded  verbally  agreeing  with  our 
analysis. 

During  the  comment  period  we 
reviewed  a  total  of  three  written 
conunents.  We  did  not  receive  any 
comments  on  the  issues  raised  in  our 
discussion  of  the  biology  or  threats  to 
the  species.  Two  commenters,  including 
the  respondent  peer  reviewer,  concurred 
with  our  proposal  to  list  Astragalus 
desereticus  as  threatened.  The  third 
commenter  stated  that  the  Service 
should  not  list  A.  desereticus  because  it 
has  no  authority  under  the  Act  to  list  or 
regulate  species  that  are  not  involved  in 
interstate  commerce. 

We  believe  that  the  application  of  the 
Act  to  Astmgalus  desereticus  does  not 
exceed  Congress's  Commerce  Clause 
authority  under  the  U.S.  Constitution 
for  the  reasons  given  in  Judge  Wald's 
opinion  and  Judge  Henderson's 
conciuring  opinion  in  National 
Association  of  Home  Builders  v.  Babbitt, 
130  F.3d  1041  (D.C.  Cir.  1997),  cert, 
denied.  1185  S.  Ct.  2340  (1998).  TTiat 
case  involved  a  challenge  to  application 
of  the  Act's  prohibitions  to  protect  the 
listed  Delhi  Sands  flower-loving  fly.  As 
with  A.  desereticus,  the  Delhi  Sands 
flower-loving  fly  is  endemic  to  only  one 
state.  Judge  Wald  held  that  application 
of  the  Act's  prohibitions  against  taking 
of  endangered  species  to  this  fly  was  a 
proper  exercise  of  Commerce  Clause 
power  to  regulate:  (1)  Use  of  channels  of 
interstate  commerce;  and  (2)  activities 
substantially  affecting  interstate 
commerce  because  it  prevented  loss  of 
biodiversity  and  destructive  interstate 
competition.  Judge  Henderson  upheld 
protection  of  the  fly  because  doing  so 
prevents  harm  to  the  development  that 
is  part  of  interstate  commerce.  See  Gibbs 
V.  Babbitt.  31  F.Supp.2d  531  (E.D.N.C. 
1998). 


Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  we  have  determined  that 
Astragalus  desereticus  should  be 
classified  as  a  threatened  species.  In 
making  this  determination  we  have 
followed  the  procedures  set  forth  in 
section  4(a)(1)  of  the  Act  and  regulations 
implementing  the  listing  provisions  of 
the  Act  (50  CFR  part  424).  We  may 
determine  a  species  to  be  an  endangered 
or  threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Astragalus  desereticus 
Bameby  (Deseret  milk-vetch)  are  as  " 
follows: 

A.  The  Present  or  Threatened 
Destruction.  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

Astragalus  desereticus  is  known  from 
one  small  population  of  about  5.000 
reproducing  individuals  and  several 
thousand  immature  plants  on  less  than 
120  ha  (300  ac)  (Franklin  1990.  Stone 
1992).  "This  species  is  endemic  to  one 
unusual  narrow  geologic  strata 
characterized  by  coarse,  poorly  sorted 
conglomerate.  Any  conversion  or 
destruction  oiA.  desereticus  habitat  has 
the  potential  to  jeopardize  the  species' 
limited  population.  Urban  development 
of  the  Wasatch  Front  metropolitan  area 
is  rapidly  spreading  into  the 
surrounding  "^agricultural  lands, 
especially  small  conmnmities  in  the 
drainages  of  the  Prove.  Spanish  Fork, 
and  Weber  Rivers  (Quality  Growth 
Efficiency  Tools  Technical  Committee 
1997  (QETTC)).  The  population  growth 
of  this  metropolitan  area  is  expected  to 
double  by  the  year  2020.  In  addition, 
conversion  of  agricultural  land  to  urban 
use  is  expected  to  double  in  the  same 
time  period  (QGETTC  1997).  Highly 
accessible  rural  areas,  such  as  Birdseye, 
may  grow  in  population  at  an  even  more 
rapid  rate.  Since  the  species' 
rediscovery,  one  landowner  has  built  a 
private  residence  within  the  species' 
occupied  habitat.  Prior  to  1998,  the 
town  of  Birdseye  contained  about  20 
homes.  Since  the  publication  of  the 
proposed  rule,  a  70-unit  residential 
subdivision  began  construction  adjacent 
to  the  south  side  of  the  species' 
population.  The  entire  A.  desereticus 
population  is  within  300  meters  (m) 
(1,000  feet  (ft))  of  U.S.  Highway  89.  The 
nearest  plants  are  within  a  few  meters 
of  the  road.  U.S.  Highway  89  is 
currently  a  two-lane  ruraJ  highway. 
With  increasing  himian  population  in 
the  general  area  of  southern  Utah 
County  and  northern  Sanpete  Coimty,  it 
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is  likely  that  this  road  will  be  expanded 
to  four  lanes.  Such  a  highway  widening 
could  destroy  a  significant  portion  of 
the  species  population  (QGETTC  1997). 

Astragalus  aesereticus  is  located  on 
highly  accessible  public  and  private 
land  that  is  currently  used  for  cattle 
grazing  and  wildlife  management 
(Franklin  1991,  Stone  1992).  The  land 
managed  by  the  Utah  Division  of 
Wildlife  Resources  is  a  wildlife 
management  area  that  also  is  used  for 
cattle  grazing  (Franklin  1991).  Cattle  are 
used  by  the  Utah  Division  of  Wildlife 
Resources  (DWR)  in  spring  to  encourage 
plant  growth  for  big  game  forage  in  the 
winter.  This  grazing  occurs  within  the 
habitat  of  A.  desereticus  (Stone  1992). 
The  cattle  tend  to  concentrate  primarily 
on  the  upslope  areas  where  forage 
production  is  greater  (Stone  1992). 
Erosion  in  these  areas  is  exacerbated  by 
cattle  grazing  and  game  trails.  In 
addition  to  the  effects  of  erosion, 
trampling  threatens  A.  desereticus 
particularly  at  the  southern  end  of  the 
population  (Franklin  1991).  As  cattle 
and  wildlife  graze  the  habitat  of  A. 
desereticus,  the  animals  are  likely  to 
trample  plants.  Although  mule  deer 
numbers  have  stabilized  in  recent  years. 
Rocky  Mountain  elk  populations  are 
increasing.  Although  currently  DWR  has 
no  specific  plans  for  the  conservation  of 

A.  desereticus,  they  are  interested  in 
developing  guidelines  for  the 
conservation  of  Deseret  milkvetch  to 
work  in  concert  with  their  primary  goal 
of  enhancing  big  game  winter  range.  The 
DWR  is  interested  in  acquiring  property 
interests  in  additional  winter  range 
lands  also  occupied  by  A.  desereticus. 

B.  Overutilization  for  Commercial, 

.  Recreational,  Scientific,  or  Educational 
Purposes 

Overutilization  is  not  known  to  be  a 
threat  to  Astragalus  desereticus. 

C.  Disease  or  Predation 

In  contrast  to  many  species  of 
Astmgalus,  A.  desereticus  appears  to  be 
palatable  to  cattle.  The  genus  Astragalus 
has  the  largest  niunber  of  species  in  the 
Intermountain  west,  many  of  which  are 
poisonous  to  grazing  animals.  Three 
types  of  poisonous  compounds  are 
found  within  the  genus.  Some  species 
within  the  genus  concentrate  the  toxic 
element  selenium  in  their  tissues;  these 
species  are  called  selenophytes  (Stone 
1992).  The  fact  that  A.  desereticus  does 
not  produce  a  "snake-like"  odor  typical 
of  other  "snakeweeds,"  as  selenophytes 
are  sometimes  called,  and  the  fact  that 
no  other  selenophytes  occur  in  the  area, 
indicate  that  A.  desereticus  is  not  a 
selenophyte  (Stone  1992).  Other 
Astragalus  species  produce  poisonous 


alkaloids  as  metabolic  byproducts.  The 
known  alkaloid  producers  as  well  as  the 
selenium  accumulators  are  not  closely 
related  to  A.  desereticus.  The  third  type 
of  poison  found  within  Astmgalus  are 
various  nitrotoxins.  Ruminants  in 
particular  are  highly  susceptible  to 
nitrotoxin  poisoning.  Some  species 
closely  related  to  A.  desereticus  contain 
nitrotoxins  (Bameby  1989).  While  A. 
desereticus  may  not  be  preferred  forage 
for  cattle  or  native  ungulates,  it  is 
palatable  and  may  be  inadvertently 
taken  along  with  preferred  forage  in  the 
area. 

In  surveys  of  habitat  similar  to  that 
occupied  by  Astragalus  desereticus  in 
Utah  County,  ovu  personnel  observed 
that  overgrazing  by  domestic  ungulates 
has  almost  completely  denuded  the 
landscape  (Service  1991).  Similar 
grazing  pressiue  is  known  from  the 
current  habitat  of  A.  desereticus; 
therefore,  the  effects  of  grazing, 
particularly  overgrazing,  constitute  a 
likely  threat.  This  species  is  much  less 
abundant  in  the  more  heavily  grazed 
southern  portion  of  its  habitat  (Franklin 
1990, 1991),  indicating  that  grazing  may 
be  a  significant  threat.  Cattle  grazing 
may  be  particularly  harmful  because  it 
occurs  during  a  critical  period  for  A. 
desereticus  reproduction  (i.e.,  flowering) 
(Stone  1992). 

There  are  no  known  insect  parasites 
or  disease  organisms  that  significandy 
affect  this  species. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Astragalus  desereticus  receives  no 
protection  or  consideration  imder  any 
Federal,  State,  or  local  law  or  reg\dation 
other  than  that  provided  by  the  Act. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

By  virtue  of  the  limited  number  of 
individuals  and  range  of  the  remaining 
population  of  Astragalus  desereticus, 
this  species  is  threatened  with 
extinction  from  naturally  occurring 
events.  The  probability  that  a  natiiral 
event  such  as  fire,  drought,  or  disease 
will  cause  extinction  is  greater  for 
species  having  a  small  population  and 
highly  restricted  range  (Stone  1992). 
Rare  species  in  the  genus  Astmgalus 
have  exhibited  low  levels  of  genetic 
diversity  when  compared  to  other  more 
widespread,  closely  related  species 
(Stone  1992).  Low  genetic  variability 
makes  it  difficult  for  a  species  to 
respond  to  changes  in  the  environment 
thus  making  them  more  vulnerable  to 
extinction. 

The  original  locality  description  for 
Astmgalus  desereticus  at  Indianola  is 
thought  to  be  over-generalized  and 


perhaps  this  contributed  to  the  species' 
presumed  extinction  (Welsh  1985, 
Franklin  1990).  Indianola,  Utah,  and  the 
species'  current  known  population  near 
Birdseye,  Utah,  are  about  4.4  km  (7  mi) 
apart.  The  specific  geological 
characteristics  of  A.  desereticus  habitat 
are  uncommon  within  the  Moroni 
Formation,  though  the  formation  is 
exposed  for  a  much  larger  area  in 
southern  Utah  County  and  northern 
Sanpete  County.  Utah.  Although  it  is 
thought  that  some  additional 
populations  of  i4.  desereticus  were 
present  at  or  near  Indianola  as  reported 
by  Jones  in  1893  and  Tidestrom  in  1909, 
there  are  no  known  populations  existing 
in  that  location  today.  Other  unknown 
factors  may  affect  the  current 
distribution  and  vitality  of  A. 
desereticus  populations. 

A  potential  threat  to  Astmgalus 
desereticus  is  related  to  the  populations 
of  imgulates  in  the  area  and  their  effect 
on  pollinators.  Other  species  in  the 
genus  Astmgalus  suffer  from  low 
numbers  of  pollinators  due  to  the 
indirect  effect  that  imgulates  can  have 
on  the  pollinator's  nest  sites  (Stone 
1992).  Bumblebees  {Bombus  spp.), 
which  nest  in  abandoned  rodent 
burrows,  are  likely  the  primary 
pollinators  of  A.  desereticus.  Land  use 
practices  that  increase  grazing  pressiu^ 
may  cause  burrows  to  collapse, 
destroying  bumblebee  nests  (Stone 
1992).  Since  bees  have  a  low  fecimdity 
(low  capability  of  producing  offspring), 
their  populations  may  not  recover  for 
many  years,  particularly  if  grazing  by 
large  ungulates  is  maintained.  An 
absence  of  effective  pollinators  would 
probably  reduce  the  fecimdity  of  A. 
desereticus. 

In  preparing  this  final  rule  we  have 
carefully  reviewed  the  best  scientific 
and  commercial  information  available 
regarding  the  past,  present,  and  future 
threats  feced  by  Astmgalus  desereticus. 
Based  on  this  evaluation,  the  preferred 
action  is  to  list  A.  desereticus  as 
threatened.  Threatened  status  reflects 
the  vulnerability  of  this  species  to 
factors  that  may  negatively  affect  the 
species  and  its  extremely  limited 
habitat.  While  not  in  immediate  danger 
of  extinction,  A.  desereticus  is  likely  to 
become  an  endangered  species  in  the 
foreseeable  future  if  present  threats 
continue  or  increase.  We  have  contacted 
the  current  land  owners  and  although 
many  are  receptive  in  the  near-term  to 
providing  for  passive  protection,  having 
no  immediate  plans  for  development,  in 
the  long-term  they  continue  to  have 
expectations  for  the  future  use  and 
development  of  their  properties. 
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Critical  Habitat 

Section  4(a)(3)  of  the  Act  and 
implementing  regulations  (50  CFR 
424.12)  require  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  designate  critical  habitat  at  the 
time  a  species  is  determined  to  be 
endangered  or  threatened.  Service 
regulations  (50  CFR  424.12(a)(1))  state 
that  designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist:  (1)  the 
species  is  threatened  by  taking  or  other 
human  activity,  and  identification  of 
critical  habitat  can  be  expected  to 
increase  the  degree  of  threat  to  the 
species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species.  We  have  determined  that 
the  designation  of  critical  habitat  for  A. 
desereticus  is  not  prudent  due  to  the 
lack  of  benefit  to  the  species. 

Critical  habitat  receives  consideration 
under  section  7  of  the  Act  with  regard 
to  actions  carried  out,  authorized,  or 
funded  by  a  Federal  agency  (see 
"Available  Conservation  Measures" 
section).  As  such,  designations  of 
critical  habitat  may  affect  activities  on 
Federal  lands  and  may  affect  activities 
on  non-Federal  lands  where  such  a 
Federal  nexus  exists.  Under  section  7  of 
the  Act,  Federal  agencies  are  required  to 
ensure  that  their  actions  do  not 
jeopardize  the  continued  existence  of  a 
listed  species  or  result  in  destruction  or 
adverse  modification  of  critical  habitat. 
However,  both  jeopardizing  the 
continued  existence  of  a  species  and 
adverse  modification  of  critical  habitat 
have  similar  standards  and  thus  similar 
thresholds  for  violation  of  section  7  of 
the  Act.  In  fact,  biological  opinions  that 
conclude  that  a  Federal  agency  action  is 
likely  to  adversely  modify  critical 
habitat  but  not  jeopardize  the  species  for 
which  the  critical  habitat  has  been 
designated  are  extremely  rare.  Also,  the 
designation  of  critical  habitat  for  the 
purpose  of  informing  Federal  agencies 
of  the  location  of  A.  desereticus  habitat 
is  not  necessary  because  we  can  inform 
Federal  agencies  through  other  means. 
For  these  reasons,  the  designation  of 
critical  habitat  for  A.  desereticus  would 
provide  no  additional  benefit  to  the 
species  beyond  that  conferred  by  listing, 
and,  therefore,  such  designation  is  not 
prudent. 

Astragalus  desereticus  has  an 
extremely  narrow  distribution  in  a 
sandstone  outcrop,  totaling  about  120  ha 
(300  ac)  in  one  population.  At  the 
present  time,  no  other  site  is  known  to 
be  occupied  or  suitable  for  this  plant. 
The  private  land  owners  at  Birdseye  are 
aware  of  the  plant's  presence  and 
extremely  limited  habitat,  as  are  the 


DWR  managers  and  others  involved  in 
the  management  of  the  area.  Therefore, 
designation  of  critical  habitat  would 
provide  no  benefit  with  respect  to 
notification.  In  addition,  given  the 
species'  narrow  distribution  and 
precarious  status,  virtually  any 
conceivable  adverse  affect  to  me 
species'  habitat  would  very  likely 
jeopardize  its  continued  existence. 
Designation  of  critical  habitat  ioT  A. 
desereticus  would,  therefore,  provide  no 
benefit  to  the  species  apart  from  the 
protection  afforded  by  listing  the  plant 
as  threatened. 

Protection  of  the  habitat  of  A. 
desereticus  will  be  addressed  through 
the  section  4  recovery  process  and  the 
section  7  consultation  process. 
Although  this  plant  occurs  only  on 
private  and  State  land,  it  may  be 
affected  by  projects  with  Federal 
coimections,  including  potential  Federal 
Highway  Administration  funding  of 
road  widening.  We  believe  that 
activities  involving  a  Federal  action 
which  may  affect  A.  desereticus  can  be 
identified  without  designation  of  critical 
habitat,  by  providing  Federal  agencies 
with  information  on  the  location  of 
occupied  habitat  and  information  on  the 
kinds  of  activities  which  could  affect 
the  species.  For  the  reasons  discussed 
above,  we  find  that  the  designation  of 
critical  habitat  for  A.  desereticus  is  not 
prudent. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  imder  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
and  resvdts  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups  and  individuals.  The  Act    . 
provides  for  possible  land  acquisition 
and  cooperation  with  the  State,  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  Such  actions 
are  initiated  by  the  Service  following 
listing.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  certain  activities  involving  listed 
plants  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
.  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 


likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  destroy  or 
adversely  modify  its  critical  habitat.  If  a 
Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  us. 

The  single  known  population  of 
Astragalus  desereticus  is  on  State  and 
privately  owned  land.  However, 
highway  widening,  which  may 
adversely  affect  A.  desereticus,  due  to 
the  proximity  of  the  plants  to  a  major 
highway  project,  may  in  part  be  funded 
by  the  Federal  Highway  Administration 
and  involve  consultation  under  section 
7  of  the  Act. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  that 
apply  to  all  threatened  plants.  All 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.71  for 
threatened  plants,  apply.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  import  or  export, 
transport  in  the  course  of  a  commercial 
activity,  sell  or  offer  for  sale  this  species 
in  interstate  or  foreign  commerce,  or 
remove  and  reduce  the  species  to 
possession  from  areas  under  Federal 
jurisdiction.  In  addition,  for  plants 
listed  as  endangered,  the  Act  prohibits 
the  malicious  damage  or  destruction  on 
areas  under  Federal  jurisdiction  and  the 
removal,  cutting,  digging  up,  damaging, 
or  destruction  of  such  plants  in  knowing 
violation  of  any  State  law  or  regulation, 
or  in  the  course  of  a  violation  of  State 
criminal  trespass  law.  Section  4(d)  of 
the  Act  allows  for  the  provision  of  such 
protection  to  threatened  species  through 
regulation.  This  protection  may  apply  to 
this  species  in  the  future  if  such 
regulations  are  promulgated.  Seeds  from 
cultivated  specimens  of  threatened 
plants  are  exempt  from  these 
prohibitions  provided  that  their 
containers  are  marked  "Of  Cultivated 
Origin."^  Certain  exceptions  to  the 
prohibitions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

The  Act  and  50  CFR  17.72  also 
provide  for  the  issuance  of  permits  to 
carry  out  otherwise  prohibited  activities 
involving  threatened  species  under 
certain  circumstances.  Such  permits  are 
available  for  scientific  purposes  and  to 
enhance  the  propagation  or  survival  of 
the  species.  For  threatened  plants, 
permits  are  also  available  for  botanical 
and  horticultural  exhibition, 
educational  purposes,  or  special  reasons 
consistent  with  the  Act's  purposes.  With 
respect  to  Astragalus  desereticus,  it  is 
anticipated  that  few,  if  any,  trade 
permits  would  be  sought  or  issued  since 
the  species  is  not  common  in  the  wild 
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and  is  unknown  in  cultivation.  Requests 
for  copies  of  the  regulations  regarding 
listed  species  and  inquiries  about 
prohibitions  and  permits  may  be 
addressed  to:  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
25486,  Denver  Federal  Center,  Denver, 
Colorado  80225. 

It  is  our  policy,  published  in  the 
Federal  Register  on  July  1, 1994  {59  FR 
34272),  to  identify  to  the  maximum 
extent  practicable  those  activities  that 
would  or  would  not  constitute  a 
violation  of  section  9-of  the  Act  if  the 
species  is  listed.  The  intent  of  this 
policy  is  to  increase  public  awareness  of 
the  effoct  of  the  listing  on  proposed  and 
ongoing  activities  within  a  species' 
range.  This  species  is  not  known  to  be 
located  on  areas  under  Federal 
jurisdiction.  We  believe  the  actions 
listed  below  woidd  not  result  in  a 
violation  of  section  9: 

(1)  Activities  authorized,  funded,  or 
carried  out  by  Federal  agencies  [e.g., 
grazing  management,  agricultural 
conversions,  range  management,  rodent 
control,  mineral  development,  road 
construction,  human  recreation, 
pesticide  application,  controlled  biuns) 
and  construction/maintenance  of 
projects  {e.g.,  fences,  power  lines, 
pipelines,  utility  lines)  when  such 
activities  are  conducted  according  to  all 
reasonable  and  prudent  measures 
provided  by  the  Service  under  section  7 
of  the  Act; 

(2)  Casual,  dispersed  hiunan  activities 
on  foot  (e.g.,  bird  watching,  sightseeing, 
photography,  and  hiking). 

The  actions  listed  below  may 
potentially  result  in  a  violation  of 
section  9;  however,  possible  violations 
are  not  limited  to  these  actions  alone: 

(1)  Unauthorized  collecting  of  the 
species  on  Federal  Lands; 

(2)  Application  of  herbicides  in 
violation  of  label  restrictions; 

(3)  Interstate  or  foreign  commerce  and 
import/export  without  previously 
obtaining  an  appropriate  permit. 
Permits  to  conduct  activities  are 
available  for  scientific  purposes,  the 
enhancement  of  the  propagation  or 
survival,  economic  hardship,  botanical 
or  horticultural  exhibition,  educational 
purposes,  or  other  activities  consistent 
with  the  piuposes  and  policy  of  the  Act. 

Questions  regarding  whether  specific 
activities,  such  as  changes  in  land  use, 
would  constitute  a  violation  of  section 
9  should  be  directed  to  the  Utah 
Ecological  Services  Field  Office  (see 
ADDRESSES  section). 


National  Environmental  Policy  Act 

We  have  determined  that 
Environmental  Assessments  and 
Environmental  Impact  Statements,  as 
defined  imder  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969,  need  not  be  prepared  in 
connection  with  regulations  adopted 
piu-suant  to  section  4(a)  of  the  Act.  A 
notice  outlining  the  basis  for  this 
determination  was  published  in  the 
Federal  Register  on  October  25, 1983 
(48  FR  49244). 

Required  Determinations 

This  rule  does  not  contain  collections 
of  information  that  require  Office  of 
Management  and  Budget  approval 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  An  information 
collection  related  to  the  rule  pertaining 
to  permits  for  endangered  and 
threatened  species  has  OMB  approval 
and  is  assigned  clearance  niunber  1018- 
0094.  This  rule  does  not  alter  that 
information  collection  requirement.  For 
additional  information  concerning 
permits  and  associated  requirements  for 
threatened  plants,  see  50  CFR  17.72. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly,  amend  part  17, 
subchapter  B  of  chapter  I,  title  50  of  the 
Code  of  Federal  Regidations,  as  set  forth 
below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3560,  unless  otherwise  noted. 

2.  Amend  section  17.12(h)  by  adding 
the  following,  in  alphabetical  order 
under  "FLOWERING  PLANTS,"  to  the 
List  of  Endangered  and  Threatened 
Plants: 

§  1 7.1 2    Endangered  and  ttireataned  plants. 

***** 

(h)*  •  • 
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Species 


Scientific  name 


Common  name 


Historic  range  Status      Whenlisted        ^"^l  ®P^' 


Flowering  Plants 

.  •  • 

Astragalus  desereticus Deseret  milk-vetch  U.S.A.  (UT) 


668 


NA 


NA 


Dated:  September  30, 1999. 
Jamie  Rappaport  Clark, 

Director,  Fish  and  Wildlife  Service. 

(FR  Doc.  99-27187  Filed  10-19-99;  8:45  am] 

BILLING  COOe  431 0-S5-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WlkMlfe  Service 

50CFRPart17 
mN  1018-AE  86 

Endangered  and  Threatened  Wildlife 
and  Plants;  Final  Rule  To  List  the 
Devils  River  Minnow  ae  Threatened 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACnow:  Final  rule. 

SUMNIARY:  We,  the  U.S.  Fish  and 
Wildlife  Service,  determine  the  Devils 
River  minnow  [Dionda  diabolic  to  be  a 
threatened  species  imder  the  authority 
of  the  Endangered  Species  Act  of  1973, 
as  amended  (Act).  The  Devils  River 
minnow  is  a  small  fish  with  a  known 
distribution  limited  to  three  locations  in 
Val  Verde  and  Kinney  coimties,  Texas, 
and  one  drainage  in  Coahuila,  Mexico. 
The  species'  range  is  significantly 
reduced  and  fragmented  due  to  habitat 
loss  from  dam  construction,  spring 
dewatering,  and  other  stream 
modifications.  The  numbers  of  Devils 
River  miimows  collected  during  fish 
surveys  over  the  past  25  years  have 
declined;  once  one  of  the  most  abundant 
fish  in  the  Devils  River,  the  minnow  has 
now  become  one  of  the  least  abundant. 
The  species'  decline  in  abundance  in 
the  Devils  River  may  be  attributed  to  the 
effects  of  both  habitat  modification  and 
possibly  predation  by  smallmouth  bass 
(Micwptems  dolomieu),  an  introduced 
game  fish. 

We  originally  proposed  to  list  the 
Devils  River  minnow  as  endangered. 
However,  since  publication  of  the 
proposed  rule,  a  Conservation 
Agieement  (Agreement)  for  the  species 
has  been  signed  and  specific  milestones 
for  conservation  actions  have  been 
agreed  to  by  us,  the  Texas  Parks  and 
Wildlife  Department  (TPWD),  and  the 
City  of  Del  Rio.  We  determine  that  the 


actions  already  accomplished  under  this 
Agreement,  have  reduced  the 
imminence  of  the  threats  to  the  species 
sufficiently  to  justify  a  threatened 
designation.  This  action  will  implement 
Federal  protection  provided  by  die  Act 
for  the  Devils  River  minnow.  We 
determine  that  designation  of  critical 
habitat  for  the  Devils  River  minnow  is 
not  prudent. 

EFFECTIVE  DATES:  The  effective  date  of 
this  rule  is  November  19, 1999. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hovas  at  the  Austin  Ecological  Services 
Field  Office,  10711  Burnet  Road,  Suite 
200,  Austin,  Texas,  78758. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nathan  Allan,  Fish  and  Wildlife 
Biologist,  at  the  above  address, 
telephone  512/490-0057,  or  facsimile 
512/490-0974. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Devils  River  minnow  [Dionda 
diaboli  Hubbs  and  Brown)  is  classified 
in  the  Cyprinidae  (minnow)  &mily.  It 
was  first  collected  from  Las  Moras 
Creek,  near  Brackettville,  Texas,  on 
April  14, 1951.  The  species  was 
described  by  Hubbs  and  Brown  (1956) 
from  specimens  collected  in  the  Devils 
River  at  Baker's  Crossing  (southern-most 
bridge  crossing  of  State  Highway  163)  in 
1951.  The  species  occurs  with  similar 
minnows,  such  as  the  closely  related 
manantial  roimdnose  minnow  [Dionda 
argentosa)  and  is  also  related  to  the 
more  common  roimdnose  minnow 
[Dionda  episcopa).  Devils  River  minnow 
is  recognized  as  a  distinct  species  by  the 
American  Fisheries  Society  (Robins  et 
al.  1991)  based  on  morphological 
characteristics  (Hubbs  and  Brown  1956), 
genetic  markers  (Mayden  et  al.  1992), 
and  chromosome  differences  (Gold  et  al. 
1992). 

The  Devils  River  minnow  is  a  small 
fish,  with  adults  reaching  sizes  of  25-53 
millimeters  (mm)  (1.0-2.1  inches  (in.)) 
standard  length.  The  fish  has  a  wedge- 
shaped  caudal  (near  the  tail)  spot  and 
pronoimced  lateral  stripe  with  double 
dashes  extending  through  the  eye  to  the 
snout  but  not  reaching  the  lower  lip. 


The  species  has  a  narrow  head  with 
prominent  dark  markings  on  scale 
pockets  above  the  lateral  line  that 
produce  a  cross-hatched  appearance 
when  viewed  frt)m  the  top  (Hubbs  and 
Brown  1956). 

Little  information  is  available  on  life 
history  characteristics,  feeding  patterns, 
or  reproductive  behaviors  of  this 
species.  However,  based  on  their 
extended  intestinal  tract,  species  of  the 
genus  Dionda  are  considered  to  feed 
primarily  on  algae.  Since  Dionda 
episcopa,  a  closely  related  species,  are 
broadcast  spawners  with  nonadhesive 
eggs  that  sink  to  the  substrate  (Johnston 
and  Page  1992),  we  believe  Devils  River 
minnows  are  as  well. 

General  habitat  associations  for  Devils 
River  minnow  have  been  described  as 
channels  of  fast-flowing,  spring-fed 
waters  over  gravel  substrates  (Harrell 
1978).  Although  the  species  is  closely 
associated  with  spring  systems,  it  most 
often  occurs  where  spring  flow  enters  a 
stream,  rather  than  in  the  spring  outflow 
itself  (Hubbs  and  Garrett  1990).  The 
species  is  adapted  to  the  hydrologic 
variations  inherent  in  desert  river 
systems  (Harrell  1978),  which  are 
characterized  by  extended  droughts  and 
extreme  flash  floods  (USGS  1989). 

The  Devils  River  minnow  is  part  of  a 
imique  fish  fauna  in  west  Texas  streams 
where  a  mixture  of  fishes  occur, 
including  Mexican  peripherals,  local 
endemics,  and  widespread  North 
American  fishes  (Hubbs  1957).  About 
half  of  the  native  fishes  of  the 
Chihuahuan  Desert  of  Mexico  and  Texas 
are  considered  by  Hubbs  as  threatened 
(1990)  and  at  least  four  species  have 
been  documented  to  be  extinct  (Miller  et 
al.  1989),  primarily  due  to  habitat 
destruction  and  introduced  species. 

The  Devils  River  minnow  is  native  to 
tributary  streams  of  the  Rio  Grande  in 
Val  Verde  and  Kiimey  counties,  Texas, 
and  Coahuila.  Mexico.  The  known 
historical  range  of  the  species  is  based 
on  collections  from  the  1950's  and 
1970's  and  includes  the  Devils  River 
from  Beaver  Lake  downstream  to  near 
its  confluence  with  the  Rio  Grande;  San 
Felipe  Creek  bom  the  springs  in  the 
headwaters  to  springs  in  Del  Rio; 
Sycamore  Creek;  Las  Moras  Creek  near 
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Brackettville;  Rio  San  Carlos,  Mexico; 
and  the  Rio  Salado  Drainage,  Mexico 
(Brown  1955;  Hubbs  and  Brown  1956; 
Robinson  1959;  Harrell  1978;  Smith  and 
Miller  1986;  Garrett  et  al.  1992). 
Despite  numerous  collection  efforts,  the 
species  has  never  been  reported  from 
the  mainstem  Rio  Grande,  the  Rio 
Conchos  drainage,  or  tributary  streams 
other  than  those  listed  above.  The  range 
of  the  species  prior  to  1951  is  unknown. 

A  comprehensive  assessment  of  the 
distribution  of  Devils  River  minnow  in 
Texas  was  described  by  Garrett  et  al. 
(1992).  This  study  dociunented  the 
presence  of  the  species  in  1989  at  two 
sites  on  the  Devils  River  (Baker's 
Crossing  and  Dolan  Springs),  two  sites 
on  San  Felipe  Creek,  and  one  site  on 
Sycamore  Creek.  None  were  collected  in 
samples  from  Las  Moras  Creek. 

Garrett  et  al.  (1992)  found  that  Devils 
River  minnow  was  very  rare  throughout 
its  range  in  1989  compared  to  past 
collections.  At  24  sampling  locations 
within  the  historical  range,  a  total  of 
only  7  individuals  were  collected  from 
5  sites,  hi  addition  to  declines  in  the 
Devils  River  minnow  populations, 
Garrett  et  al.  (1992)  also  observed  a 
general  shift  in  commimity  structiue 
toward  fishes  that  tend  to  occupy  quiet 
water  or  pool  habitat,  conditions  that 
are  often  limited  in  flowing  spring  runs. 
The  authors  hypothesized  that  this  shift 
was  the  result  of  reduced  stream  flows 
from  drought,  exacerbated  by  human 
modification  of  stream  habitats, 
especially  in  Sycamore  and  Las  Moras 
creeks. 

The  most  recent  information  from 
collections  in  1997  and  1998  confirm 
the  existence  of  Devils  River  minnow  in 
only  three  locations  in  Texas — two  sites 
in  small  streams  tributary  to  the  Devils 
River  (PhiUips  Creek  and  Dolan  Creek) 
and  one  site  in  San  Felipe  Creek  in  Del 
Rio. 

We  are  imaware  of  any  published 
information  on  the  status  of  the  Devils 
iQver  minnow  in  Mexico.  A  review  of 
museiun  records  indicates  that  the 
species  may  now  occur  in  only  one 
locality  in  Mexico.  Populations  there 
appear  to  be  very  depressed  (S. 
Contreras-Balderas,  University  of  Nuevo 
Leon,  in  litt.  1997)  and  face  significant 
threats  from  industrial  and  agricultural 
development  (Contreras  and  Lozano 
1994). 

The  region  of  Texas  where  the  Devils 
River  minnow  occurs  is  semi-arid, 
receiving  an  average  of  about  46 
centimeters  (cm)  (18  in.)  of  rainfall 
annually.  Spring-fed  streams  of  west 
Texas  flow  southerly  through  rocky, 
limestone  soils  and  shrubby  vegetation 
characteristic  of  the  more  arid  western 
reaches  of  the  Hill  Coimtry.  The  aquifer 


that  sustains  spring  flows  within  the 
range  of  the  Devils  River  minnow  is  the 
Edwards-Trinity  (Plateau)  Aquifer.  This 
major  aquifer  produces  the  largest 
nimiber  of  springs  in  Texas  (Brune 
1975).  The  contributing  and  recharge 
area  for  springs  on  the  Devils  River  and 
San  Fehpe  Creek  is  suspected  to  include 
a  large  area  as  far  north  as  Sheffield  in 
Pecos  Coimty  and  Eldorado  in 
Schleicher  County,  although  the 
subsurface  hydrogeomorphology 
(undergroimd  water  characteristics)  of 
the  region  is  not  well-defined  (Brune 
1981).  The  flow  from  springs  fluctuates 
considerably,  depending  on  the  amount 
of  rainfall,  recharge,  and  water  in 
storage  in  the  aquifer.  Conservation  of 
the  quality  and  quantity  of  this 
groundwater  supply  is  essential  for  the 
continued  existence  of  the  Devils  River 
minnow. 

Areas  where  the  Devils  River  miimow 
occurs  are  mostly  in  private  ownership. 
Exceptions  include  the  Devils  River 
State  Natural  Area  located  north  of 
Dolan  Falls  and  managed  by  the  TPWD 
(Baxter  1993),  and  land  adjoining 
portions  of  Ssm  Felipe  Creek  owned  by 
the  City  of  Del  Rio  (population  of  about 
38,000).  One  important  private  holding 
is  the  Dolan  Falls  Preserve,  in  the 
middle  portion  of  the  Devils  River, 
owned  by  The  Nature  Conservancy 
(Baxter  1993).  Primary  land  uses  within 
the  watersheds  supporting  Devils  River 
minnow  are  cattle,  sheep,  and  goat 
ranching.  Generally,  these  areas  are  very 
remote  with  little  himian  development 
beyond  that  necessary  to  support 
ranching  operations. 

The  Devus  River  minnow  is  currently 
listed  as  a  threatened  species  by  the 
State  of  Texas,  the  Texas  Organization 
for  Endangered  Species  (Hubbs  et  al. 
1991),  and  the  Endangered  Species 
Committee  of  the  American  Fisheries 
Society  (Williams  et  al.  1989).  The 
Devils  River  minnow  is  listed  as  an 
endangered  species  in  Mexico  (NOM- 
ECOL-059). 

The  Agreement  for  Devils  River 
minnow  was  signed  by  the  Service,  the 
TPWD  (in  cooperation  with  local 
landowners),  and  the  City  of  Del  Rio  on 
September  2, 1998,  to  expedite 
conservation  measures  needed  to  ensure 
the  continued  existence  of  the  species. 
Preliminary  drafts  of  the  Agreement 
were  made  available  to  local 
landowners  for  comment  and  a  draft 
version  was  also  distributed  at  a  public 
hearing  on  the  proposal  to  list  the 
species.  The  Agreement  includes  a 
Conservation  Strategy  (Strategy)  to 
describe  the  specific  procedures 
required  for  conservation  of  the  Devils 
River  minnow.  We  carefully  considered 
the  implementation  to  date  of  the 


conservation  actions  as  described  in  the 
Strategy  and  the  effects  of  that 
implementation  on  removing  threats  to 
the  species  when  making  the  final 
listing  determination  for  the  Devils 
River  minnow.  Following  is  a 
discussion  of  the  conservation  actions 
and  implementation  that  have  occurred 
to  date. 

The  ten  conservation  actions  that  are 
included  in  the  Strategy  and  their 
implementation  status  are: 

(1)  Determine  the  current  status  of  the 
Devils  River  minnow  and  monitor 
changes.  This  action  was  initiated  in 
November  1997,  (prior  to  signing  the 
Agreement)  with  sampling  in  the 
mainstem  Devils  River  and  San  Felipe 
Creek  in  Del  Rio  and  continued  with 
collections  from  Philips  Creek  and 
Dolan  Creek  in  May,  1998. 

(2)  Maintain  genetically 
representative,  captive  populations  of 
Devils  River  minnow  at  two  fish 
hatchery  facilities  for  reintroduction, 
and  as  insurance  against  extinction. 
This  action  has  been  initiated  by  the 
TPWD  by  holding  a  small  niunber  of 
individuals  of  Devils  River  minnow  at  a 
hatchery  since  November  1997.  Those 
individuals  produced  an  unassisted 
reproductive  effort  in  March  1999,  in  an 
artificial  stream,  indicating  that  captive 
propagation  is  likely  readily 
accomplished.  We  agreed  to  assist  in 
this  action  by  providing  an  additional 
location  to  develop  captive  propagation 
techniques  for  the  species.  We  have 
secured  funding  for  our  San  Marcos 
National  Fish  Hatchery  and  Technology 
Center  to  initiate  this  action  in  the  very 
near  future. 

(3)  Reintroduce  Devils  River 
miimows,  reared  in  captive  populations, 
in  order  to  reestablish  populations  in 
nature.  This  action  has  not  yet  been 
implemented  and  depends  on  a  number 
of  other  actions  being  completed  before 
reintroductions  can  be  initiated. 

(4)  Continue  and  enhance  protection 
of  the  San  Felipe  Creek  watershed.  This 
action  by  the  City  of  Del  Rio  to  protect 
San  Felipe  Creek  has  not  yet  been 
implemented.  The  City  has  committed 
to  a  concept  of  conservation  of  the 
natural  environment  in  any  future 
development  plans  within  the  riparian 
zone  of  the  creek  (Beth  Eby,  City 
Manager,  City  of  Del  Rio,  in  litt.  1997). 
This  action  will  be  an  ongoing  effort  by 
the  City  for  protection  of  this  popiilation 
of  Devils  River  minnow. 

(5)  Provide  technical  assistance  to 
landowners  on  riparian  protection  and 
management.  Not  yet  initiated. 

(6)  Review  live  bait  harvest  and 
selling  practices  in  the  Devils  River  area 
to  develop  methods  and  take 
appropriate  actions  (for  example. 
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regulation,  education)  to  prevent  the 
further  establishment  of  exotic  aquatic 
species  within  the  historical  range  of 
Devils  River  minnow.  Not  yet  initiated. 

(7)  Document  the  abxmdance  and 
ranges  of  exotic  fish  in  the  Devils  River, 
and  San  Felipe,  Las  Moras,  and 
Sycamore  creeks.  Not  yet  initiated. 

(8)  Obtain' and  analyze  changes  in 
flow  data  for  the  Devils  River,  and  San 
Felipe,  Las  Moras,  and  Sycamore  creeks. 
Not  yet  initiated. 

(9j  With  progeny  of  the  captive 
population,  use  a  simulated 
enviroimient  to  determine  ecological 
and  life  history  requirements  of  the 
Devils  River  miimow.  The  TPWD  has 
initiated  this  action  through  the 
purchase  and  construction  of  the 
facilities  necessary  to  do  experiments  on 
the  ecology  of  the  species.  Preliminary 
experiments  have  been  initiated. 

(10)  Determine  predator/prey 
interactions  between  smallmouth  bass 
and  the  Devils  River  minnow  through 
field  studies.  This  action  will  depend  in 
part  on  the  completion  of  a  current 
study  by  Texas  A&M  University  and 
implementation  of  laboratory 
experiments  discussed  in  action  number 
9,  above. 

In  February  1999,  we  requested 
confirmation  from  the  TPWD  and  the 
City  of  Del  Rio  of  their  commitment  to 
implementation  of  the  Agreement,  and 
clarified  some  specific  milestones  for 
accomplishing  the  goals  of  the 
Agreement.  The  TPWD  and  the  City 
concurred  in  writing  to  implement  key 
components  of  the  Agreement  within 
the  next  2  years.  The  milestones  agreed 
to  by  the  three  parties  include: 

(1)  Have  healthy,  genetically 
representative  captive  stocks  of  Devils 
River  minnow  in  at  least  two  facilities. 
Each  facility  should  maintain  two 
separate  stocks,  one  from  the  Devils 
River  and  one  fitjm  San  Felipe  Creek. 

(2)  Conduct  the  first  annual 
population  monitoring  for  the  Devils 
River  minnow  throughout  its  historical 
range  in  the  U.S. 

(3)  Conduct  the  first  annual 
monitoring  for  the  Devils  River  miimow 
throughout  its  historical  range  and 
potential  habitats  in  Mexico. 

(4)  Conduct  the  second  annual 
population  monitoring  for  the  Devils 
River  minnow  throughout  its  historical 
range  in  the  U.S. 

(5)  Improve  the  status  of  the  Devils 
River  minnow  in  San  Felipe  Creek  at 
Del  Rio  and  restore  Devils  River 
minnow  populations  in  the  headwater 
springs  area.  This  will  be  indicated  by 
maintaining  stable  population  sizes  of 
Devils  River  minnow  at  Del  Rio  and 
restoring  population  sizes  at  least  equal 
to  those  historically  in  the  headwater 


springs.  In  addition,  implementation  of 
conservation  measures  in  San  Felipe 
Creek  in  Del  Rio  (such  as  a  finalized 
policy  by  the  City  of  Del  Rio  for 
preservation  of  the  San  Felipe  Creek 
watershed,  development  of  a  San  Felipe 
Creek  floodplain  restoration  plan, 
completion  of  a  water  conservation 
plan,  and  completion  of  a  management 
plan  for  the  golf  course)  will  be 
completed  to  reduce  threats  to  the 
species  there. 

(6)  Improve  the  status  of  the  Devils 
River  minnow  in  the  Devils  River.  This 
will  be  accomplished  by  establishing 
additional  locations  of  Devils  River 
miimow.  with  population  sizes  at  least 
equal  to  historical  levels  (such  as 
similar  to  those  found  by  H.L.  Harrell  in 
the  1970's).  This  will  include  further 
threat  assessment  and  addressing 
potential  limiting  factors  in  this  system, 
particularly  the  effects  of  smallmouth 
bass  and  changes  in  stream  flows. 

We  concur  with  many  of  the  public 
comments  that  supported  this 
cooperative  approach.  This  listing  does 
not  preclude  continuation  of 
cooperative  efforts  between  parties  to 
the  Agreement  or  continuing  efforts  to 
implement  the  Conservation  Strategy. 
As  stated  in  the  introduction  of  the 
Agreement,  we  believe  that  full 
implementation  of  the  Strategy  may 
ultimately  reduce  the  threats  to  the 
Devils  River  minnow  and  allow  a  future 
review  of  the  species'  status.  This  could 
result  in  a  future  delisting  if  threats  are 
removed  and  the  status  of  the  species 
significantly  improves  such  that 
recovery  has  occurred. 

Previous  Federal  Action 

On  August  15, 1978,  we  published  a 
proposed  rule  (43  FR  36117)  to  list  the 
Devils  River  minnow  as  a  threatened 
species  and  to  designate  its  critical 
habitat.  On  March  6. 1979,  we 
published  a  notice  (44  FR  12382)  to 
withdraw  the  critical  habitat  portion  of 
the  proposal  to  meet  the  new  critical 
habitat  requirements  set  forth  in  the 
Endangered  Species  Act  Amendments 
of  1978  (Public  Uw  95-632,  92  Stat. 
3751).  We  reproposed  the  designation  of 
critical  habitat  for  the  Devils  River 
miimow  on  May  16. 1980  (45  FR  32348). 
A  notice  of  public  hearing  was 
published  on  July  9, 1980  (45  FR 
46141).  and  the  public  hearing  was  held 
on  July  23, 1980,  in  Del  Rio,  Texas.  The 
1978  amendments  to  the  Act  also 
required  that  all  proposals  over  two 
years  old  be  withdrawn.  We  withdrew 
the  listing  and  critical  habitat  proposals 
on  September  30, 1980  (45  FR  64853), 
because  the  2-year  time  limit  on  the 
proposed  listing  had  expired. 


We  included  the  Devils  River  minnow 
as  a  category  2  candidate  species  in 
notices  of  review  published  December 
30,  1982  (47  FR  38454),  September  18. 
1985  (50  FR  37958),  and  January  6,  1989 
(54  FR  554).  Category  2  taxa  were  those 
that  we  believed  may  be  eligible  for 
threatened  or  endangered  status,  but  for 
which  the  available  biological 
information  in  our  possession  was 
insufficient  to  support  listing  the 
species.  However,  new  information 
obtained  in  1989  (and  later  published  as 
Garrett  et  al.  1992)  provided  a  basis  for 
including  the  Devils  River  minnow  as  a 
category  1  candidate  in  notices  of 
review  published  November  21, 1991 
(56  FR  58804).  and  November  15. 1994 
(59  FR  58982).  Category  1  taxa  were 
those  for  which  we  had  substantial 
biological  information  on  hand  to 
support  proposing  to  list  the  species  as 
threatened  or  endangered. 

As  announced  in  a  notice  published 
in  the  February  28. 1996.  Federal 
Register  (61  FR  7596),  the  designation  of 
midtiple  categories  of  candidates  was 
discontinued,  and  only  species  for 
which  we  have  sufficient  information  to 
support  listing  are  now  recognized  as 
candidates.  The  Devils  River  minnow 
remained  a  candidate  species  in  notices 
of  review  published  February  28. 1996 
(61  FR  7596),  and  September  19. 1997 
(62  FR  49398). 

On  March  27. 1998.  we  pubUshed  a 
proposed  rule  to  list  the  Devils  River 
minnow  as  endangered  and  invited 
public  comment  (63  FR  14885).  On  May 
14. 1998,  we  published  a  notice  of 
public  hearing  on  the  proposal  (63  FR 
26764).  and  a  public  hearing  was 
subsequently  held  in  Del  Rio.  Texas,  on 
May  28, 1998.  On  October  13. 1998.  we 
published  a  notice  reopening  the 
comment  period  on  the  proposed  rule 
for  an  additional  30  days  and 
announcing  the  availability  of  new 
information  and  the  Conservation 
Agreement  (63  FR  54660). 

The  processing  of  this  final  rule 
conforms  with  our  current  listing 
priority  guidance  published  in  the 
Federal  Register  on  May  8. 1998  (63  FR 
25503).  The  guidance  calls  for  giving 
highest  priority  to  handling  emergency 
situations  (Tier  1)  and  second  highest 
priority  to  resolving  the  listing  status  of 
outstanding  proposed  listings,  resolving 
the  conservation  status  of  candidate 
species,  processing  petitions,  and 
delisting  or  reclassifications  (Tier  2). 
The  guidance  assigns  the  lowest  priority 
(Tier  3)  to  processing  proposed  or  final 
designations  of  critical  habitat. 
Processing  of  this  final  rule  is  a  Tier  2 
action. 
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Summary  of  Comments  and 
Recommendations 

In  the  March  27,  1998,  proposed  rule 
(63  FR  14885),  the  May  14,  1998,  public 
hearing  notice  (63  FR  26764),  and  the 
October  13, 1998,  notice  reopening  the 
comment  period  (63  FR  54660),  we 
requested  all  interested  parties  to 
submit  factual  reports  or  information 
that  might  contribute  to  the 
development  of  a  final  rule.  The  original 
public  comment  period  extended  120 
days  from  the  date  of  the  proposal  and 
closed  on  July  27, 1998.  The  comment 
period  was  reopened  for  an  additional 
30  days  on  October  13, 1998,  and  closed 
on  November  12, 1998.  The  second 
comment  period  was  reopened  to  accept 
comments  on  the  proposal  after  the 
original  comment  period  closed. 
Updated  information  on  the  distribution 
and  abundance  of  the  species  was 
provided  by  the  TPWD  (G.  Graham, 
TPWD,  in  litt.  1998).  In  addition,  a 
Conservation  Agreement  for  the  Devils 
River  minnow  among  us,  the  TPWD, 
and  the  City  of  Del  Rio  was  signed  on 
September  2, 1998. 

We  contacted  numerous  Federal  and 
State  agencies,  coiuty  and  municipal 
governments,  scientific  organizations, 
and  private  individuals  to  request 
comments  on  the  proposal.  Newspaper 
notices  inviting  public  comment  and 
armouncing  the  public  hearing  were 
published  between  May  3  and  May  12, 
1998,  in  the  Sanderson  Times,  Del  Rio 
News  Herald,  Odessa  American,  San 
Angelo  Standard  Times,  Midland 
Reporter-Telegram,  Devils  River  News, 
and  the  Ozona  Stockman. 

The  public  hearing  was  held  in  Del 
Rio  on  May  28,  1998.  About  50  people 
attended,  and  18  made  oral  statements. 
We  also  received  13  written  comments 
ffom  the  public  and  agency  officials 
during  both  comment  periods.  Four  of 
the  oral  comments  at  the  public  hearing 
were  the  same  or  similar  to  written 
comments  submitted  by  the  same 
parties.  One  person  submitted  two 
comment  letters.  Therefore,  comments 
were  received  from  26  separate 
commenters  on  the  proposal. 

The  following  summary  addresses  the 
written  and  oral  comments  received. 
These  comments  comprise  a  range  of 
issues  regarding  the  proposal.  Because 
multiple  respondents  offered  similar 
comments  in  some  cases,  those 
comments  were  combined.  Of  those 
commenters  stating  a  position,  11 
clearly  indicated  opposition  to  the 
listing  and  another  8  implied  that  they 
were  opposed.  Seven  commenters  did 
not  clearly  state  a  position.  Ten 
commenters  expressed  support  for  the 


Conservation  Agreement.  The  comments 
and  our  responses  are  as  follows: 

Comment  1 :  There  is  a  need  for  more 
information  on  the  Devils  River  minnow 
before  a  decision  is  made.  The 
distribution  and  abundance  of  the  fish 
is  likely  larger  than  reported  in  the 
proposal,  both  in  the  U.S.  and  Mexico. 

Service  Response:  We  agree  that  more 
can  be  learned  about  the  Devils  River 
minnow  and  its  conservation  with 
additional  research.  The  Conservation 
Agreement  has  additional  research  and 
monitoring  as  key  components  for 
benefitting  the  species  (see  the 
"Background"  section  of  this  final  rule). 
However,  we  must  base  the  listing 
decision  on  the  best  information 
available  at  this  time.  With  the  current 
data,  we  conclude  that  the  fish  has 
declined  over  a  significant  portion  of  its 
range.  Therefore,  based  on  the  best 
available  information,  threatened  status 
for  the  Devils  River  minnow  is 
warranted. 

Comment  2:  Numerous  commenters 
requested  that  we  accept  the 
Conservation  Agreement  among  the  Fish 
and  Wildlife  Service.  TPWD,  and  the 
City  of  Del  Rio  in  lieu  of  listing  the 
minnow.  Many  believed  this  is  a  better 
approach  to  management  of  the  Devils 
River  minnow. 

Service  Response:  We  agree  that 
cooperative,  volimtary  efforts  to 
conserve  this  species  that  remove  or 
reduce  threats  that  preclude  the  need  to 
list  would  be  preferable  to  Federal 
listing.  However,  full  implementation  of 
the  conservation  strategy  activities  that 
the  agreement  calls  for  has  not  occurred. 
We  signed  the  Conservation  Agreement 
so  that  conservation  efforts  could  be 
quickly  put  in  place  to  reduce  the  risks 
to  the  species'  survival.  We  have 
considered  the  extent  to  which  the 
conservation  actions  outlined  in  the 
Conservation  Agreement  have  been 
implemented  and  are  likely  to  reduce 
threats  to  the  species,  particularly  in  the 
near-term,  in  making  this  listing 
determination.  We  strongly  support  the 
efforts  of  State  and  local  agencies  taking 
active  roles  in  the  conservation  of  the 
Devils  River  minnow,  and  we  believe 
the  Agreement  and  actions  outhned  in 
it  have  the  potential  to  benefit  the 
species.  The  actions  already 
accomplished  in  the  Conservation 
Agreement,  as  well  as  the  agreed-upon 
schedule  for  implementing  the 
remaining  actions,  were  considered  in 
the  decision  to  list  as  threatened.  We 
believe  that  the  conservation  agreement 
is  an  important  conservation  tool.  Even 
though  full  implementation  has  not 
occurred  and  we  determined  that  threats 
to  the  species  still  exist  such  that  listing 
is  still  warranted,  the  Conservation 


Agreement  will  be  useful  in  facilitating 
and  expediting  the  recovery  of  the 
Devils  River  minnow. 

Comment  3:  Some  commenters 
requested  the  Usting  decision  be 
delayed  to  allow  the  Conservation 
Agreement  time  to  be  implemented. 

Service  Response:  We  are  required  by 
section  4  of  the  Act  to  publish  a  final 
decision  within  one  year  of  a  proposed 
rule.  We  took  into  account  those  actions 
of  the  Conservation  Agreement  that 
have  been  implemented  to  date  and  the 
benefits  expected  from  actions  that  will 
be  implemented  in  the  near  future.  We 
determined  that,  within  the  statutory 
time  frames  mandated  by  the  Act,  listing 
the  Devils  River  minnow  as  threatened 
at  this  time  is  the  best  course  of  action. 

Comment  4:  Several  commenters 
stated  a  strong  desire  to  not  inciu' 
additional  Federal  regidations  over  land 
and  water  use  that  wotdd  limit  private 
property  rights. 

Service  Response:  We  do  not  foresee 
substantial  impacts  on  private  property 
rights  through  the  Devils  River  minnow. 
In  the  "Available  Conservation 
Measures"  section  of  this  final  rule,  we 
have  outlined  some  private  activities 
that  likely  will  and  likely  will  not  result 
in  take  of  the  species  under  the 
prohibitions  of  section  9  of  the  Act.  We 
are  interested  in  working  with 
landowners  to  develop  cooperative 
solutions  to  species  conservation  that 
avoid  or  minimize  the  need  for 
regulatory  biudens  on  landowners. 

Comment  5:  Local  and  state 
governmental  agencies  could  manage 
the  Devils  River  minnow  better  than  the 
Federal  government. 

Service  Response:  Listing  the  species 
by  the  Federal  government  does  not 
preclude  State  and  local  management  of 
the  species.  On  the  contrary,  we 
encourage  State  and  local  involvement 
in  recovery  of  endangered  species.  We 
believe  that  local  actions  are  crucial  to 
long-term  conservation  of  this  species. 
We  believe  a  cooperative  approach  by 
all  parties  will  provide  an  even  greater 
benefit  to  the  species,  and  we  offer  any 
support  where  possible  and  needed. 

Comment  6:  No  significant 
groundwater  piunping  has  occurred  in 
the  watershed  since  the  1960's. 

Service  Response:  We  took  this 
comment  into  consideration  in  this  final 
rule  (see  discussion  in  the  "Summary  of 
Factors  Affecting  the  Species"  section) 
and  have  modified  the  discussion  of  this 
topic.  Because  of  the  lack  of  information 
on  groundwater  withdrawals,  we  do  not 
have  substantial  information  showing 
the  level  of  pumping  in  and  around  the 
Devils  River  watershed.  This  prevents 
any  correlation  of  streamflow  with 
groundwater  withdrawals.  However, 
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sources  such  as  Dietz  (1955)  and  Brune 
(1981)  claim  that  groundwater 
withdrawals  have  affected  stream  flows. 
We  believe  there  is  a  potential  that 
groimdwater  pumping  could  adversely 
affect  habitat  of  the  Devils  River 
minnow. 

Comment  7:  There  have  not  been  any 
changes  in  stream  flows  in  the  Devils 
River,  and  no  data  exist  that  suggest 
otherwise.  In  addition,  there  has  never 
been  permanent  stream  flow  in  the 
reach  from  Beaver  Lake  to  Pecan 
Springs. 

Service  Response:  The  information 
used  in  evaluating  historical  stream 
flow  on  the  Devils  River  is  from  gage 
records  collected  by  the  International 
Boundary  and  Water  Commission  at  the 
gage  near  Del  Rio  (1900-1957).  the  gage 
at  Pafford  Crossing  (1960-1997),  and  the 
gage  near  Juno  (1925-1973).  We  did  not 
locate  any  specific  studies  or  analysis  of 
hydrology  on  the  Devils  River. 

We  reevaluated  all  existing  and  new 
information  concerning  the  presence  of 
permanent  flow  between  Pecan  Springs 
and  Beaver  Lake  on  the  Devils  River. 
The  "Summary  of  Factors  Affecting  the 
Species"  section  of  this  rule  reflects  the 
available  information.  One  task 
included  in  the  Conservation  Agreement 
is  an  analysis  of  the  hydrology  of  the 
Devils  River  and  other  streams 
supporting  Devils  River  minnow  to 
determine  if  stream  flows  have  declined 
over  time. 

Comment  8:  No  changes  in  grazing 
practices  have  occurred  in  recent  times. 
Instead,  the  land  is  actually  in  better 
condition  today  than  in  previous  times 
and  the  only  changes  have  been  an 
increase  in  the  amoimt  of  cedar  and 
mesquite. 

Service  Response:  We  took  this 
comment  into  consideration  in  this  final 
rule  (see  discussion  in  the  "Summary  of 
Factors  Affecting  the  Species"  section) 
and  have  modified  the  discussion  of  this 
topic.  The  proposed  rule  did  not  state 
that  land  use  practices,  such  as  grazing, 
were  known  to  be  a  major  threat  to  the 
Devils  River  minnow.  Instead  we  cited 
Bnme's  (1981)  statement  that  some  land 
use  practices,  such  as  overgrazing,  that 
result  in  the  loss  of  native  rangeland 
grasses  on  the  watershed,  cotdd  lead  to 
increased  nmoff  and  decreased 
groundwater  recharge. 

We  do  not  have  specific  evidence  that 
land  use  practices  are  a  significant 
reason  for  the  aurent  decline  in  the 
species'  distribution  and  abundance. 
However,  Brune  (1981)  stated  that  if 
upland  areas  are  poorly  managed,  one 
long-term  effect  is  an  increased  rate  of 
rainfall  runoff  and  decreased  rates  of 
recharge  to  the  groimdwater. 


Comment  9:  One  commenter  stated 
that  there  have  never  been  any  Devils 
River  minnows  collected  from  Beaver 
Lake  or  anjrwhere  upstream  of  Pecan 
Springs. 

Service  Response:  In  September  1973, 
and  March  1974,  H.  Harrell  collected 
Devils  River  minnow  in  Beaver  Lake. 
Voucher  specimens  are  deposited  in  the 
Strecker  Museum,  Baylor  University. 
The  1973  sample  contains  14  specimens 
and  the  1974  sample  contains  13 
specimens  of  Devils  River  minnow. 

Comment  10:  The  actual  abundance  of 
Devils  River  minnow  is  higher  than 
reported  in  the  proposed  rule.  The 
recent  collections  of  Devils  River 
minnow  from  Phillips  Creek  and  Dolan 
Creek  show  they  are  plentiful. 

Service  Response:  The  new 
information  on  the  presence  of  tKe 
Devils  River  minnow  in  Phillips  and 
Dolan  creeks  is  included  in  this  final 
rule.  The  number  of  fish  in  Phillips 
Creek  taken  in  May  1998,  indicated  a 
good  population  at  this  site  at  the  time 
the  collections  were  made.  The 
collections  at  Dolan  Creek  are  important 
because  the  only  other  collection  of  the 
species  from  this  site  was  one  specimen 
in  1989  (Garrett  et  al.  1992).  The  two 
locations  in  the  Devils  River  drainage 
are  less  thsin  20  river-km  (13  river-mi) 
apart  and  are  not  sufficient  to  alleviate 
the  concern  for  the  status  of  the  species 
in  the  Devils  River  or  other  portions  of 
its  range.  The  most  recent  information 
can  only  confirm  three  locations  of  the 
species  throughout  its  historical  range 
in  the  U.S.  (these  two  in  the  Devils 
River  and  one  at  Del  Rio  in  San  Felipe 
Creek).  Although  population  numbers 
are  important,  the  determination  to  list 
a  species  is  based  on  the  five  factors 
outlined  in  section  4  of  the  Act  and 
summarized  in  this  final  rule  tmder  the 
"Summary  of  Factors  Affecting  the 
Species"  section. 

Comment  1 1 :  Devils  River  minnows 
are  rare  in  the  Devils  River  because  of 
the  introduction  of  smallmouth  bass  by 
TPWD. 

Service  Response:  We  agree  that 
predation  by  smallmouth  bass  could  be 
a  significant  factor  in  the  decline  of 
Devils  River  minnow  in  the  Devils 
River.  Identification  of  the  significance 
of  this  threat  is  one  of  the  actions 
included  in  the  Conservation  Agreement 
(Conservation  Action  #8). 

Comment  12:  It  is  illogical  to  expect 
the  Devils  River  minnow  population  in 
the  Devils  River  to  be  reestablished  to 
1950-levels  imder  today's  vastly 
changed  circumstances,  such  as 
Amistad  Dam. 

Service  Response:  Destruction  of  the 
species'  habitat,  such  as  what  resulted 
from  Amistad  Dam,  is  one  of  the  five 


factors  we  are  required  to  consider  (See 
the  "Summary  of  Factors  Affecting  the 
Species"  section  below)  when  deciding 
if  a  species  is  threatened  or  endangered. 
However,  when  planning  recovery,  we 
do  not  expect  to  restore  populations  of 
Devils  River  minnow  to  historical 
locations  because  some  habitat  changes 
are  not  reversible.  We  do  believe  the 
Devils  River  minnow  can  be  protected 
from  extinction  through  conservation  of 
the  remaining  ecosystems  upon  which 
the  species  depends.  The  past  habitat 
destruction  oidy  serves  to  heighten  the 
need  for  protection  and  enhancement  of 
suitable  habitats  remaining  for  the 
Devils  River  minnow. 

Comment  13:  The  Natural  Resoiut:es 
Conservation  Service  (NRCS)  requested 
we  remove  their  agency  from  the  list  of 
Federal  agencies  that  may  have  actions 
that  require  consultation  under  section 
7  of  the  Act.  The  NRCS  indicated  that 
none  of  their  programs  adversely 
affected  the  minnow,  but  served  to 
benefit  the  minnow  by  improving 
habitat. 

Service  Response:  We  support  the 
NRCS  in  assisting  landowners  with 
ranching  practices  that  may  benefit 
Devils  River  minnow  habitat.  However, 
we  left  the  NRCS  as  a  potential  agency 
for  consultations  because  the  Act 
mandates  that  any  Federal  action  that 
may  affect  a  listed  species,  even  if  that 
effect  is  beneficial,  requires  consultation 
vdth  us  imder  section  7  of  the  Act.  We 
included  language  in  this  final  rule  (see 
Available  Conservation  Measiares, 
below)  to  explain  the  requirements  of 
Federal  agencies  imder  section  7(a)(1)  of 
the  Act. 

Comment  14:  The  proposed  rule  does 
not  indicate  the  Devils  River  minnow  is 
bred  or  hunted  for  commercial 
piuposes,  or  that  it  moves  in  interstate 
commerce.  Therefore,  the  Service  lacks 
authority  under  the  Act  pursuant  to  the 
Commerce  Clause  of  Article  1,  section  8 
of  the  United  States  Constitution  to 
regulate  the  Devils  River  miimow. 

Service  Response:  A  recent  decision 
in  the  United  States  Court  of  Appeals 
for  the  District  of  Coliunbia  Circuit 
(National  Association  of  Homebuilders 
V.  Babbitt,  130  F.  3d  1041,  D.C.  Cir 
1997)  makes  it  clear  in  its  application  of 
the  test  used  in  the  United  States 
Supreme  Court  case,  United  States  v. 
Lopez,  514  U.S.  549  (1995),  that 
regulation  of  species  limited  to  one 
State  under  the  Act  is  within  Congress' 
commerce  clause  power.  On  June  22, 
1998,  the  Supreme  Court  declined  to 
accept  an  appeal  of  this  case  (118  S.  Ct. 
2340  1998).  Therefore,  our  application 
of  the  Act  to  Devils  River  minnow,  a 
fish  endemic  to  only  two  counties  in  the 
State  of  Texas,  is  constitutional.  We 
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have  authority  under  the  Act  to  list  the 
Devils  River  minnow  as  threatened  and 
direct  its  conservation  and  eventual 
recovery. 

In  addition  to  the  reasons  supporting 
the  constitutionality  of  the  Act  itself 
that  were  discussed  in  National 
Association  of  Homebuilders  v.  Babbitt, 
the  past,  ciurent,  and  potentially  futiue 
use  of  Devils  River  minnow  habitat  for 
agriculture  and  livestock  production, 
residential  development  and  roads  and 
highways  are  activities  that  affect 
interstate  commerce.  The  specimens  of 
this  species  in  museiuns  aroimd  the 
country  directly  traveled  via  the 
channels  of  interstate  commerce,  as  well 
as  the  scientists  and  others  who  have 
traveled  interstate  to  study  or  observe 
the  species.  Finally,  international 
commerce  between  the  U.S.  and 
Mexico,  where  the  species  also  occius, 
may  impact  Devils  River  minnow 
habitat  and  is  also  imder  the  authority 
of  Federal  regulation. 

Comment  15:  The  Service  is 
intentionally  making  untrue,  , 

nonscientific  statements  to  serve  a 
political  agenda  to  list  the  Devils  River 
minnow. 

Service  Response:  In  both  the 
proposed  rule  and  this  final  rule  we 
conducted  an  objective  evaluation  of  the 
scientific  evidence  available  to  reach  a 
decision  on  whether  the  Devils  River 
minnow  warrants  listing  under  the  Act. 
Where  additional  information  was 
submitted  to  us,  we  have  considered 
that  new  information  as  well.  The 
information  upon  which  this  decision  is 
based  has  been  peer  reviewed  by 
independent  experts  outside  the 
Service,  as  required  by  our  1994  Peer 
Review  Policy  (see  discussion  below). 

Peer  Review 

Service  policy  (59  FR  34270;  July  1, 
1994)  requires  diat  we  solicit  review  of 
listing  actions  fi'om  a  minimum  of  three 
independent  experts.  We  sent  copies  of 
the  proposed  rule,  supporting  primary 
literatiu«,  and  other  information  to  five 
independent  specialists  who  have 
extensive  knowledge  in  the  biology  and 
ecology  of  Devils  River  minnow  or  other 
native  fishes.  Four  of  these  specialists 
are  ourently  employed  at  universities 
conducting  research  on  fishes  and  one 
reviewer  is  a  retired  fishery  biologist 
from  a  state  agency,  currently  serving  as 
Executive  Secretary  of  a  scientific 
society  specializing  in  native  fishes  of 
the  southwestern  U.S.  Foiu  peer 
reviewers  responded  to  our  request 

All  four  reviewers  indicated  the 
proposal  was  consistent  with  the 
information  available  in  the  scientific 
literatiue.  Three  of  the  reviewers 
indicated  that  the  proposal  to  list  the 


Devils  River  minnow  was  clearly 
supported  by  the  scientific  literature, 
emphasizing  that  the  factors  cited  in  the 
proposal  were  real  threats  to  the 
continued  existence  of  the  species.  One 
reviewer  pointed  out  the  lack  of 
intensive  surveys  to  determine  the  exact 
status  of  the  species  as  a  weakness  in 
the  available  information.  However,  we 
believe  that  sufficient  surveys  have  been 
conducted  to  demonstrate  a  significant 
range  reduction  for  the  Devils  River 
minnow. 

Summary  of  Factors  A£Eecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  we  determine  that  the  Devils 
River  minnow  should  be  classified  as  a 
threatened  species.  Procediues  foimd  at 
section  4(a)(1)  of  the  Act  (16  U.S.C.  1531 
et  seq.)  and  regulations  implementing 
the  listing  provisions  of  the  Act  (50  CFR 
part  424)  were  followed.  A  species  may 
be  determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  Devils  River  minnow 
(bionda  diaboli)  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

Devils  River 

The  Devils  River  is  the  largest 
segment  of  the  historical  dociunented 
range  of  the  Devils  River  minnow.  The 
Devils  River  from  Beaver  Lake  to  its 
confluence  with  the  Rio  Grande  is  about 
127  river-km  (79  river-mi)  long.  At  least 
one-quarter  of  the  total  length  of  the 
Devils  River,  from  Big  Satan  Canyon  to 
the  Rio  Grande,  has  been  permanently 
lost  as  potential  habitat  due  to 
inimdation  behind  Amistad  Dam. 

One  of  the  most  significant  losses  of 
Devils  River  minnow  habitat  occmred 
in  the  lower  portion  of  the  Devils  River 
with  the  impoimdment  of  Amistad 
Reservoir  in  1968.  The  river 
downstream  of  Big  Satan  Canyon  is 
often  inundated  by  Amistad  Reservoir 
and  the  river  can  be  affected  farther 
upstream  when  the  reservoir  level  is 
high.  Backwaters  from  Amistad  Dam 
have  inundated  the  natural  stream 
habitats,  transforming  the  area  fit)m  a 
river  to  a  lake  environment.  The  area  is 
no  longer  suitable  for  most  native  fishes, 
including  Devils  River  minnow. 

Before  construction  of  Amistad  Dam, 
two  smaller  dams  (Devils  Lake  and  Wall 
Lake)  were  built  in  about  the  1920's  in 
the  lower  portion  of  the  stream. 
However,  Devils  River  minnows  were 
collected  in  1953  and  1954  in  the  spring 


nm  habitat  that  remained.  Amistad 
Reservoir,  however,  inimdated  these 
springs,  eliminating  the  natural 
environment  and  suitable  habitat  for 
native  fish.  Also,  the  construction  of  the 
dam  created  a  physical  barrier  to  fish 
movement  that  permanently  separated 
the  Devils  River  population  of  die 
species  from  others,  such  as  the 
population  in  San  Felipe  Creek. 

Habitat  for  the  species  may  be  affected 
by  inconsistent  spring  flows  in  the 
upstream  portion  of  the  Devils  River, 
especially  between  Pecan  Springs  and 
Beaver  Lake  (about  26  km,  16  mi).  The 
only  discharge  records  in  this  portion  of 
the  river  are  from  a  gage  near  Juno, 
located  downstream  of  Pecan  Springs 
(International  Boundary  and  Water 
Commission,  unpublished  data,  in  lift., 
1997)  that  was  discontinued  in  1973 
and  has  no  records  from  1949  to  1963. 
The  available  data  from  this  gage  show 
an  average  base  flow  (based  on  the 
monthly  median  discharge)  in  the  range 
of  about  1,982  to  2,832  liters  per  second 
(Ips)  (70  to  100  cubic  feet  per  second 
(cfs))  fix)m  1925  to  1949  and  a  range  of 
about  991  to  1982  Ips  (35  to  70  cfs)  from 
1963  to  1973. 

We  based  oiu  assessment  of  the 
uppermost  portion  of  the  river  on 
published  observational  data.  One  of  the 
earliest  descriptions  of  the  Devils  River 
is  from  Taylor  (1904)  who  stated  the 
river  "rises"  at  Pecan  Springs.  It  is 
imclear  from  this  account  whether  there 
was  any  flow  upstream  of  this  spring 
system.  However,  Brune  (1975  and 
1981)  clearly  states  that  the  river  once 
flowed  bom  Beaver  Lake,  as  did  other 
springs  downstream  from  Beaver  Lake 
such  as  Juno,  Headwater,  Stein,  and  San 
Pedro  springs,  but  has  dried  in  recent 
times.  Brune  (1975  and  1981)  supports 
this  by — (1)  referencing  an  observation 
from  1916  that  described  the  Beaver 
Lake  area  as  a  beautiful  stream;  (2) 
providing  flow  data  fitim  Beaver  Lake  in 
1925  at  45  Ips  (1.59  cfs)  and  in  1939  at 
0.38  Ips  (0.01  cfs);  and,  (3)  recording  no 
surface  flow  from  these  springs  in  1971 
and  1976. 

Harrell  (1978)  collected  Devils  River 
minnow  from  the  Beaver  Lake  area  in 
1973  and  1974  (specimens  in  Strecker 
Museum,  Baylor  University).  This 
indicates  that  there  was  sufficient 
surface  flow  in  the  area  during  those 
years  to  support  populations  of  the  fish. 
However,  Harrell  (1978)  states  that 
during  the  study  period  in  1974-75, 
Pecan  Springs  was  the  uppermost 
flowing  surface  water  connected  to  the 
river.  Harrell  (1978)  further  states  that 
the  upper  portion  of  the  Devils  River 
(Beaver  Lake  to  Baker's  Crossing)  has 
intermittent  flow  characterized  by 
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numerous  rapids  (citing  Belisle  and 
Josselet  1975). 

The  available  infonnation  indicates 
that  the  flow  of  the  Devils  River 
upstream  of  Pecan  Springs  is 
intermittent  and  is  connected  to 
downstream  surface  flows  only  during 
wetter  climatic  conditions.  The  Devils 
River  minnow  has  been  documented  in 
these  areas  in  the  past  and,  therefore, 
this  reach  is  considered  potential 
habitat  for  the  species.  This  habitat  is 
likely  also  naturally  intermittent  and 
may  not  have  been  continuously 
occupied  by  the  fish  during  recent  time. 

Obiservations  in  1954  and  1955 
suggested  a  significant  increase  in 
irrigation  farming  from  groundwater 
weUs  in  the  area  of  Juno  and  the 
headwaters  of  the  Devils  River  (Dietz 
1955).  The  result  reported  by  Dietz 
(1955)  was  the  lowering  of  the 
groimdwater  to  a  level  causing  the 
IDevils  River  to  cease  flowing  for  a 
number  of  miles  below  Baker's  Crossing. 
The  upper  portion  of  the  Devils  River  is 
likely  the  most  susceptible  to  declines 
in  groundwater  levels. 

Brune  (1981)  states  that  agricultiual 
land  use  practices  (specifically  the 
decline  of  grasses  from  livestock 
grazing)  both  within  and  north  of  the 
watershed  of  the  Devils  River  may  affect 
aquifer  levels  and  accoimt  for  a  lack  of 
permanent  flows  from  the  northern- 
most springs.  Bnme  (1981)  explains  that 
the  natural  layer  of  organic  mulch  that 
formerly  functioned  as  a  topsoil  capable 
of  absorbing  rainfall  has  been  lost  and 
replaced  with  barer  soils  that  enhance 
runoff  and  limit  recharge. 

Another  cumulative  factor  may  be  the 
expansion  of  Ashe  jimiper  (Juniperus 
ashei)  and  Redberry  juniper  {Juniperus 
pinchotti),  both  commonly  referred  to  as 
cedar.  These  two  species  have  become 
abundant  on  the  rangeland  watersheds 
of  the  Devils  River  due  to  a  number  of 
natiiral  and  human  factors  (Smiens  et  al. 
1997).  The  overabundance  of  jimiper 
has  been  cited  as  a  factor  that  could 
affect  rangeland  hydrology  (Thurow  and 
Hester  1997).  However,  definitive  data 
are  not  available  to  show  that  removal 
of  juniper  will  produce  increased 
groundwater  levels  in  Texas.  Studies  of 
juniper  removal  in  other  states  have  not 
resulted  in  significant  yields  to 
groimdwater  or  stream  flows  (Thurow 
and  Hester  1997). 

Any  decline  of  permanent  discharge 
from  springs  is  a  significant  threat  to 
Devils  River  minnow  in  the  Devils 
River.  This  threat  can  be  the  result  of 
drought  and/or  human  activities  that 
withdraw  groimdwater  or  significantly 
reduce  recharge.  The  downstream 
portion  of  the  Devils  River  below 
Baker's  Crossing  continues  to  flow 


naturally  and  has  been  referred  to  as  one 
of  the  most  pristine  rivers  in  Texas. 
Because  of  groundwater  reservoirs  that 
support  the  remaining  spring  systems, 
the  river  maintains  a  substantial 
perennial  flow  in  the  range  of  200  to  400 
cfs  at  the  inflow  to  Amistad  Reservoir 
(unpublished  data,  International 
Boundary  and  Water  Commission,  in 
litt.  1997). 

When  spring  flows  become  seasonally 
intermittent,  fish  populations  are  unable 
to  use  the  stream  to  fulfill  their  life 
history  requirements.  Declines  in  base 
flow  of  streams  also  affect  fish 
populations  by  reducing  the  total 
available  habitat  and  thereby 
intensifying  competitive  and  predatory 
interactions.  For  Devils  River  minnow, 
decreased  stream  flows  could  lead  to  a 
population  decline  due  to  exclusion 
bom  preferred  habitats  and  increased 
mortfdity  from  predation. 

The  eighth  action  listed  in  the 
Conservation  Strategy  of  the  Agreement 
requires  the  analysis  of  past  changes  in 
flows  throughout  the  range  of  the  Devils  , 
River  minnow.  These  studies  will 
determine  the  potential  effects  of  flows 
on  habitat  for  Devils  River  minnow. 

Using  relative  abundance  as  an 
indicator,  the  Devils  River  minnow  has 
decreased  in  abundance  in  the  Devils 
River  over  time.  The  Devils  River 
miimow  was  the  fifth  most  abundant 
species  of  18  species  collected  in  1953 
at  Baker's  Crossing  (Brown  1955);  the 
sixth  most  abundant  of  23  species  in  the 
river  in  1974  (Harrell  1978);  and  one  of 
the  least  abundant  of  16  species  in  1989 
(Garrett  et  al.  1992).  Recent  information 
from  Cantu  and  WinemiUer  (1997) 
indicates  that  the  species  was  still 
present  in  the  Devils  River  at  the 
confluence  with  Dolan  Falls  in  1994, 
but  only  in  low  numbers  (thirteenth 
most  abundant  of  27  species).  The  four 
collections  by  Cantu  and  Winemiller 
(1997)  were  extensive  surveys  over  1 
year  at  the  one  site  near  Dolan  Falls. 
Even  with  this  increased  effort,  only  28 
individuals  of  Devils  River  minnow,  out 
of  4,470  total  fish,  were  documented.  No 
voucher  specimens  were  maintained  to 
verify  these  collections. 

The  decline  in  abundance  within  the 
Devils  River  can  best  be  dociunented 
bom  collections  at  the  site  at  Baker's 
Crossing.  Over  60  individuals  were 
collected  there  in  1953,  only  one  was 
collected  in  1989,  and  none  were 
collected  in  1997. 

No  Devils  River  miimow  were 
collected  in  November  1997,  by  the 
TPWD  from  several  locations  on  the 
Devils  River  from  Pecan  Springs 
downstream  to  Finegan  Springs,  just 
above  Dolan  Falls  (Gary  Garrett,  TPWD, 
in  litt.  1997).  New  infonnation  received 


after  the  proposed  rule  from  additional 
surveys  in  1998  found  populations  of 
Devils  River  minnow  in  Phillips  Creek 
and  Dolan  Creek  (Gary  Graham,  TPWD, 
in  litt.  1998).  Phillips  Creek  is  a  very 
small  intermittent  tributary  to  the  Devils 
River  that  enters  from  the  east,  south  of 
Baker's  Crossing.  No  previous 
collections  are  recorded  bom  Phillips 
Creek.  Sampling  in  May  1998,  resulted 
in  the  collection  of  about  142 
individuals,  or  about  10  percent  of  the 
fishes  collected,  and  was  fourth  most 
abundant  of  the  eleven  species 
collected.  Despite  numerous  collection 
efforts  in  Dolan  Creek,  only  one 
individual  had  previously  been 
collected  in  this  tributary  to  the  Devils 
River.  Sampling  in  May  1998,  resulted 
in  the  collection  of  about  12 
individuals. 

The  Conservation  Agreement  and 
subsequent  commitments  were  designed 
to  monitor  and  improve  populations  of 
Devils  River  minnow  in  the  Devils 
River.  By  September  2000,  we  will 
,  establish  more  (than  the  two  currently 
known)  locations  of  Devils  River 
minnow  in  the  Devils  River  with 
population  sizes  at  least  equal  to 
historical  levels  (such  as  that  found  by 
H.L.  Harrell  in  the  1970's).  Threats  wiU 
be  assessed  and  potential  limiting 
factors  in  this  system  addressed, 
particularly  the  effects  of  smallmouth 
bass  and  changes  in  stream  flows. 

San  Felipe  Creek 

San  Felipe  Creek  constitutes  the 
second  largest  segment  of  remaining 
habitat  for  Devils  River  miimow  in 
Texas.  Brune  (1981)  lists  San  Felipe 
Springs  (including  ten  separate  spring 
sources)  as  one  of  the  four  largest 
springs  in  Texas.  Devils  River  miimow 
previously  occurred  in  two  areas  on  this 
stream.  The  upper  area  is  associated 
with  a  series  of  springs.  Head  and  Lowe 
springs,  several  miles  upstream  of  the 
City  of  Del  Rio,  and  the  lower  area  is 
associated  with  two  large  springs  in  Del 
Rio. 

In  1979,  Devils  River  minnow  made 
up  about  2  percent  of  all  collections 
(total  of  3,458  fish),  and  was  the  seventh 
most  abundant  of  16  species  in  the 
upper  portion  of  San  Felipe  Creek.  In 
1989,  no  Devils  River  minnow  were 
collected  from  this  site  (Garrett  et  al. 
1992).  No  known  collections  have  been 
made  in  this  area  since  1989.  This  area 
of  San  Felipe  Creek  (upstream  of  Del 
Rio)  is  privately  owned  and  no 
infonnation  is  available  to  discern  why 
the  populations  of  Devils  River  minnow 
in  this  area  have  significantly  declined. 
Garrett  et  al.  (1992)  stated  that  reduced 
flow  bom  these  springs  may  have 
contributed  to  the  reduction  in 
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abundance  of  Devils  River  minnow.  Any 
further  declines  in  spring  flows  due  to 
increased  withdrawals  could  negatively 
affect  the  Devils  River  minnow 
population  in  this  location. 

At  San  Felipe  Springs  in  the  City  of 
Del  Rio  the  fish  was  very  rare  (less  than 
1  percent  of  1,651  fish  collected,  and  the 
tenth  most  abundant  of  12  species 
collected)  in  1989  (Garrett  et  al.  1992). 
Data  from  1997  suggest  that  the  Devils 
River  miimow  is  common  in  the  San 
Felipe  Springs  and  the  urban  section  of 
the  creek  (about  50  individuals  were 
collected  for  captive  study)  (Gary 
Garrett.  TPWD,  in  litt.  1997). 

The  San  Felipe  Springs  are  located 
within  the  City  of  Del  Rio  and  may  be 
threatened  with  future  habitat  changes 
from  continued  urban  development. 
Bnme  (1981)  shbws  data  supporting  that 
the  springs  have  increased  their  flow 
since  the  filling  of  Amistad  Reservoir. 
The  Reservoir  is  thought  to  increase 
flows  from  San  Felipe  Springs  because 
the  pool  elevation  of  the  reservoir  is 
often  higher  than  that  of  the  spring 
outlet.  This  situation  places  hydrostatic 
pressure  on  San  Felipe  Springs  through 
inimdated  spring  openings  within  the 
reservoir  (Bnme  1981).  According  to 
Brune  (1981),  before  the  reservoir  filled, 
the  springs  flowed  about  2000  Ips  (about 
70  cfs).  Since  the  reservoir  filled,  flows 
at  the  springs  have  averaged  135  to  150 
cfs  (unpublished  data  from  International 
Boundary  and  Water  Commission,  in 
litt.  1997).  Both  of  these  flow  averages 
are  after  withdrawals  of  water  by  the 
City  of  Del  Rio  for  municipal  use. 

The  City  of  Del  Rio  draws  water 
directly  firom  San  Felipe  Springs,  which 
are  the  sole  source  of  the  City's 
municipal  water  supply  as  well  as  for 
Laughlin  Air  Force  Base.  During  1995 
emd  1996  the  average  water  use  by  the 
City  varied  seasonally  from  about  8  to 
19  million  gallons  per  day  (about  12  to 
29  cfs).  The  expected  population  growth 
of  Del  Rio  is  projected  to  be  low,  0.5  to 
1  percent  annually  (B.  Eby,  City  of  Del 
Rio,  pers.  comm.,  1997).  The  City  is 
ciurently  planning  to  upgrade  their 
water  treatment  facility  and  provide  a 
maximiun  of  20  million  gallons  per  day 
(about  31  cfs)  for  municipal  use  (U.S. 
Environmental  Protection  Agency, 
Finding  of  No  Significant  Impact,  in  litt. 
1998;  O.J.  Valdez,  Malcom  Pirnie,  Inc., 
pers.  comm.,  1999).  This  new  treatment 
plant  and  associated  facilities  will 
provide  some  water  conservation 
because  the  existing  system  of  water 
distribution  and  storage  leaks 
significantly.  With  additional  water 
conservation  measures  in  place  to 
reduce  per  capita  water  use,  the  City 
could  decrease  its  water  consiunption 
from  San  Felipe  Creek  in  the  future. 


Water  quality  and  contamination  are 
inherent  threats  to  the  population  in 
San  Felipe  Creek  because  of  the  urban 
setting.  Recent  studies  by  the  Texas 
Natural  Resource  Conservation 
Commission  (TNRCC;  1994)  found 
elevated  levels  of  nitrates,  phosphates 
and  orthophosphate  in  San  Felipe 
Creek,  indicating  potential  water  quality 
problems.  Land  uses  in  the  immediate 
area  of  the  springs,  such  as  runoff  from 
the  municipal  golf  coiu-se,  may  be 
contributing  to  these  conditions.  Other 
threats  from  catastrophic  events  such  as 
contaminant  spills  could  adversely 
affect  the  species. 

The  stream  channel  of  San  Felipe 
Creek  in  Del  Rio  has  been  modified  to   - 
a  limited  extent  for  bank  stabilization 
and  public  access.  In  some  areas  these 
actions  may  have  limited  the  available 
habitat  for  Devils  River  minnow. 

Based  on  the  current  abundance  of  the 
Devils  River  miiuiow  in  San  Felipe 
Creek,  it  appears  that  existing  practices 
that  could  impact  the  aquatic  habitat  are 
not  yet  serious  enough  to  significantly 
reduce  the  local  population.  Aquatic 
habitat  conservation  measures  (such  as 
water  use  conservation  and  water 
quality  protection)  in  this  section  of  San 
Felipe  Creek  could  help  ensure  survival 
of  the  species  there. 

In  August  1998,  San  Felipe  Creek 
experienced  a  very  large  flood,  with 
flows  estimated  at  over  100,000  cfs.  This 
was  the  largest  estimated  peak  flow  on 
record  (previous  high  was  about  69,500 
cfs).  Although  the  Devils  River  minnow 
is  adapted  to  withstand  floods  (Harrell 
1978),  the  effects  of  this  event  are 
imknown  as  no  collections  have  been 
made  since  the  flood. 

As  part  of  the  Conservation 
Agreement,  by  September  2000,  we 
agreed  to  improve  the  status  of  the 
Devils  River  minnow  in  San  Felipe 
Creek  by  maintaining  stable  populations 
at  Del  Rio  and  restoring  Devils  River 
minnow  in  the  headwater  springs  area 
at  levels  at  least  equal  to  historical 
population  sizes.  In  addition,  a  finalized 
policy  by  the  City  of  Del  Rio  for 
preservation  of  the  San  Felipe  Creek 
watershed,  development  of  a  San  Felipe 
Creek  floodplain  restoration  plan  (as 
response  to  the  flood  of  August  1998), 
completion  of  a  water  conservation 
plan,  and  completion  of  a  management 
plan  for  the  golf  course  will  reduce 
threats  to  the  species. 

Other  actions  that  may  aid  in 
conserving  the  Devils  River  minnow 
include  reducing  per  capita  water 
consumption,  seeking  alternative 
sources  of  water,  preserving  water 
quality,  educating  the  public  on  the 
importance  of  the  creek,  and  limiting 
population  density  adjacent  to  the 


creek.  In  addition,  the  City  has  agreed 
to  consider  the  needs  of  the  Devils  River 
mirmow  and  its  habitat  in  the 
reconstruction  of  those  portions  of  the 
creek  that  were  damaged  in  the  August 
1998  flooding.  These  actions  together 
will  provide  an  opportunity  to  protect 
the  existing  populations  and  expand  the 
available  habitat  for  Devils  River 
minnow  in  San  Felipe  Creek. 

Sycamore  Creek 

Sycamore  Creek  constitutes  a 
relatively  small  portion  of  the  range  of 
the  species.  There  is  only  one  published 
account  of  Devils  River  minnow  in  this 
stream  from  one  site,  at  the  State 
Highway  277  crossing  near  the  Rio 
Grande  River  (Garrett  et  al.  1992). 
Harrell  (1980)  references  the  species' 
occurrence  there  from  an  unpublished 
collection  in  the  early  1970's  (H. 
Harrell,  pers.  comm.  1997).  Garrett  et  al. 
(1992)  found  only  one  individual  of 
Devils  River  minnow  at  this  location. 

Sycamore  Creek  is  an  ungaged  stream, 
and  there  is  little  information  available 
on  habitat  conditions.  However,  the 
Devils  Riv6r  minnow  in  this  stream  is 
evidently  very  rare  and  faces  increased 
risk  of  extirpation  because  of  the 
apparent  small  population  size.  Devils 
River  minnow  in  Sycamore  Creek  likely 
face  potential  threats  from  drought  and 
habitat  modification  (Garrett  et  al., 
1992).  The  Conservation  Agreement  is 
intended  to  restore  Devils  River  minnow 
to  Sycamore  Creek  and/or  Las  Moras 
Creek  by  September  2000.  This  effort 
will  necessitate  further  assessment  of 
limiting  factors,  threat  abatement,  and 
landowner  cooperation. 

Las  Moras  Creek 

Las  Moras  Creek  represents  the 
eastern  extent  of  the  range  of  the 
species.  Although  the  populations  there 
may  have  been  restricted  to  the  spring 
area  in  Brackettville,  the  number  of  fish 
in  historical  collections  was  relatively 
large  (54  individuals  were  collected  in 
1953)  (Hubbs  and  Brown  1956).  The 
natural  spring  system  in  Brackettville 
that  supports  Las  Moras  Creek  is  the 
location  of  the  earliest  collection  of 
Devils  River  minnow.  The  species  has 
not  been  collected  from  these  springs 
since  the  1950's  and  is  believed  to  be 
extirpated  from  that  stream,  based  on 
several  sampling  efforts  in  the  late 
1970's  and  1980's  (Smith  and  Miller 
1986;  Hubbs  et  al.  1991;  Garrett  et  al. 
1992). 

Habitat  for  the  Devils  River  minnow 
was  lost  when  the  spring  was  altered  by 
damming  the  outflow  and  removing 
streambank  vegetation  to  create  a 
recreational  swimming  pool.  Garrett  et 
al.  (1992)  reported  that  the  creek 
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smelled  of  chlorine,  indicating  that  the 
swimming  pool  may  be  maintained  with 
chiorination  (a  toxin  to  fish).  Garrett  et 
al  (1992)  also  indicate  that  spring  flow 
has  been  drastically  reduced  by  drought 
and  diversion  of  water  for  human 
consumption.  The  springs  apparenUy 
ceased  flowing  in  the  1960's  and  again 
in  the  1980's  (Garrett  et  al.  1992).  This 
combination  of  habitat  loss  and 
alteration  and  the  resulting  water 
quality  problems  appears  to  be  the  most 
likely  cause  for  the  apparent  extirpation 
of  the  species  from  Las  Moras  Creek. 
The  Conservation  Agreement  is 
intended  to  restore  Devils  River  minnow 
to  Las  Moras  Creek  and/or  Sycamore 
Creek  by  September  2000.  This  effort 
will  necessitate  further  assessment  of 
limiting  factors,  threat  abatement,  and 
landowner  cooperation. 

Mexico 

The  only  known  historical  locations 
of  the  Devils  River  minnow  in  Mexico 
are  in  the  Rio  San  Carlos  and  three 
upper  streams  of  the  Rio  Salado 
drainage.  The  Rio  San  Carlos  is  a  small 
tributary  of  the  Rio  Grande  located  27 
km  (17  mi)  south  of  Ciudad  Acuna. 
Only  a  few  individuals  have  been 
collected  from  this  location,  once  in 
1968  (University  of  Michigan  Museum 
specimens,  impublished  data,  1997)  and 
again  in  1974.  The  species  has  not  been 
collected  from  this  site  since  1974  and 
its  status  there  is  imknown  (S. 
Contreras-Balderas,  University  of  Nuevo 
Leon,  in  litt.  1997). 

The  population  of  Devils  River 
minnow  in  the  Rio  Salado  drainage  of 
northern  Mexico  represents  a  critical 
portion  of  the  southern-most  extent  of 
the  range.  The  Rio  Salado  is  a  tributary 
of  the  Rio  Grande  and  is  geographically 
distinct  from  the  tributaries  where  the 
fish  occurs  in  Texas.  Collections  of  the 
species  are  limited  to  the  Rio  Sabinas, 
Rio  San  Juan,  and  Rio  Alamo  from  about 
8  km  (5  mi)  northwest  of  Muzquiz  to 
about  12  km  (7  mi)  west  of  Nueva  Rosita 
(S.  Contreras-Balderas,  University  of 
Nuevo  Leon,  in  litt.  1997).  Therefore, 
the  known  range  of  the  species  in  the 
Rio  Salado  is  about  30  km  (20  mi).  The 
most  recent  collections  of  Devils  River 
miimow  (31  individuals)  from  this  area 
were  in  1994  (S.  Contreras-Balderas, 
University  of  Nuevo  Leon,  in  litt.  1997). 

The  Conservation  Agreement  includes 
the  survey  of  Mexican  streams  that 
could  potentially  contain  populations  of 
Devils  River  minnow  by  September 
2000.  The  likely  condition  of  aquatic 
habitats  in  the  Rio  Salado  Drainage  in 
Mexico  is  extremely  poor.  Contreras  and 
Lozano  (1994)  report  that  aquatic 
ecosystems  in  this  region  of  Mexico  face 
significant  threats  due  to  groimdwater 


and  surface  water  withdrawals,  as  well 
as  air  and  water  pollution.  Watersheds 
in  northern  Mexico  have  been  heavily 
impacted  by  land  uses  and  industrial 
development  (S.  Contreras-Balderas, 
University  of  Nuevo  Leon,  in  litt.  1997). 
The  Rio  Sabinas,  in  particular,  has  been 
noted  for  decreasing  flows;  and  spring 
systems  within  Coahuila  have  been 
extensively  exploited  (Contreras  and 
Lozano  1994).  Contreras-Balderas  (1987) 
considered  the  Devils  River  minnow  in 
danger  of  extinction,  and  the  species  is 
currently  listed  by  the  Mexican 
government  as  endangered. 

Range-Wide 

Habitat  loss  and  modification 
throughout  a  significant  portion  of  the 
range  of  the  Devils  River  minnow  has 
resulted  in  both  the  fragmentation  and 
contraction  of  the  range  of  the  species. 
The  previous  occurrences  of  known 
localities  of  Devils  River  minnow  in 
Texas  can  be  grouped  into  nine 
geographic  areas,  primarily  associated 
with  spring  systems — five  areas  in  the 
Devils  River  (lower  Devils  River,  Dolan 
Falls,  Baker's  Crossing,  Pecan  Springs, 
Juno  to  Beaver  Lake);  two  areas  in  San 
Felipe  Creek  (headwater  springs  and  Del 
Rio);  one  area  in  Sycamore  Creek;  and 
one  area  in  Las  Moras  Creek. 

Of  these  nine  areas,  the  best  available 
information  confirms  the  existence  of 
Devils  River  minnow  in  only  Phillips 
Creek  downstream  from  Baker's 
Crossing,  Dolan  Creek  (about  20  km 
away  frttm  Phillips  Creek),  and  San 
Felipe  Creek  in  Del  Rio.  The  known 
existence  of  only  three  localities,  with 
one  in  an  urban  setting,  makes  the  status 
of  the  species  in  the  U.S.  tenuous. 
However,  actions  in  the  Conservation 
Agreement  implemented  to  date,  plus 
future  actions  to  be  implemented 
according  to  an  agreed-upon  schedule, 
leads  us  to  determine  that  threatened 
status  is  appropriate.  Although  detailed 
information  is  limited  regarding*  the 
status  of  the  species  in  Mexico,  its  legal 
status  and  degradation  of  aquatic 
habitats  indicate  it  is.  endangered  with 
extinction  in  that  country. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Overutilization  is  not  considered  a 
significant  threat  to  the  Devils  River 
minnow.  However,  there  is  a  potential 
for  impacts  should  this  species  be 
harvested  as  a  baitfish  (either 
commercially  or  non-conunercially). 

C.  Disease  or  Predation 

The  Devils  River  miimow  may  be 
affected  by  the  presence  of  introduced 
fishes  vtrithin  its  range.  Of  special 


concern  is  the  threat  of  predation  by 
smallmouth  bass,  a  game  fish 
introduced  to  Amistad  Reservoir  in 
about  1975.  The  smallmouth  bass  is 
native  to  eastern  North  America  but  has 
been  widely  introduced  as  a  sport  fish 
to  reservoirs  and  streams  outside  its 
natural  range.  It  is  believed  smallmouth 
bass  gained  access  to  the  upper  portions 
of  the  Devils  River  (upstream  of  Dolan 
Falls)  in  the  early  to  mid-1 980's  (Gary 
Garrett,  TPWD,  pers.  comm.  1997).  This 
species  is  now  the  dominant  predator  in 
the  fish  community  of  the  Devils  River. 
The  TPWD  is  currently  managing  the 
Devils  River  as  a  trophy  smallmouth 
bass  fishery  with  size  and  catch  limits. 

The  Devils  River  minnow  evolved  in 
the  presence  of  native  fishes  that 
consume  other  fishes,  such  as  channel 
catfish  [Ictalurus  punctatus)  and 
largemouth  bass  {Micropterus 
salmoides).  The  Devils  River  minnow 
has  adapted  to  persist  with  these 
species.  However,  smallmouth  bass  are 
not  native,  are  aggressive  predators,  and 
are  known  to  impact  other  native  fish 
communities  (Taylor  et  al.  1984,  Moyle 
1994).  The  Devils  River  minnow  is 
within  the  size  class  of  small  fishes  that 
are  susceptible  to  predation  by 
smallmouth  bass.  The  scarcity  of  Devils 
River  minnow  in  the  Devils  River 
(where  smallmouth  bass  are  prominent) 
and  the  abimdance  of  Devils  River 
minnow  in  San  Felipe  Creek  (where 
smallmouth  bass  are  not  known  to 
occur)  provides  circumstantial  evidence 
of  the  likely  impacts  of  this  introduced 
predator.  In  addition,  the  small  creeks 
where  the  Devils  River  minnow  were 
recently  found  (Phillips  and  Dolan 
creeks)  are  also  not  known  to  contain 
smallmouth  bass.  The  establishment  of 
smallmouth  bass  in  San  Felipe,  Phillips, 
or  Dolan  creeks  is  another  potential 
threat  to  Devils  River  minnow  in  those 
locations. 

The  tenth  action  in  the  Conservation 
Strategy  includes  a  determination  of  the 
interactions  betwieen  smallmouth  bass 
and  Devils  River  minnow.  If  results 
indicate  that  smallmouth  bass  are  likely 
having  negative  effects  on  Devils  River 
miimow  populations,  actions  such  as 
localized  smallmouth  bass  removal 
efforts  in  conjimction  with 
reintroductions  of  Devils  River  minnow 
will  be  considered.  Long-term 
management  of  smallmouth  bass  in  the 
Devils  River  will  be  addressed  through 
regulations  on  catch  and  size  limits  to 
reduce  abimdance  and  modify 
population  structures. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  Devils  River  minnow  is  listed  as 
a  threatened  species  by  the  State  of 
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Texas.  This  provides  some  protection 
from  collecting,  as  a  permit  is  required 
to  collect  listed  species  in  Texas. 
However,  thore  are  no  State  or  local 
regulations  to  protect  habitat  for  the 
conservation  of  the  species.  In  addition, 
no  regulations  exist  to  prevent 
unintentional  releases  of  exotic  species 
by  the  baitfish  industry  and  anglers. 

Limited  State  regulations 
administered  by  the  TNRCC  serve  to 
protect  in-stream  flows  for  surface  water 
rights  and  water  quality  for  wildlife  and 
hiunan  uses.  However,  these  regulations 
were  not  designed  to  conserve  habitat 
for  native  fishes  and  currently  no 
minimum  in-stream  flows  are  required 
on  streams  where  Devils  River  minnow 
occxa. 

Surface  water  rights  along  the  Rio 
Grande  in  Texas  and  its  U.S.  tributaries 
are  administered  by  the  State  of  Texas. 
Groundwater  withdrawals  that  could  be 
affecting  stream  flows  within  the  range 
of  the  Devils  River  minnow  are 
unregulated.  Texas  coiuts  have  held 
that,  with  few  exceptions,  landowners 
have  the  right  to  take  all  the  water  that 
can  be  captxired  imder  their  land  (rule 
of  captiue).  Therefore,  there  is  little 
opportunity  to  protect  groxmdwater 
reserves  within  existing  regulations. 

State  Water  Quality  Standards,  though 
primarily  concerned  with  protecting 
human  health,  may  provide  some 
protection  to  the  Devils  River  minnow 
and  its  habitat.  However,  the  sensitivity 
of  Devils  River  miimow  to  any 
contaminants  or  water  quality  changes 
is  vmknown  and  could  require  more 
stringent  standards  than  used  for  human 
healdi.  The  classification  of  the  Devils 
River  and  San  Felipe  Creek  imder  the 
Texas  Siufkce  Water  Quality  Standards 
requires  maintenance  of  existing  water 
quality.  Sycamore  and  Las  Moras  creeks 
are  not  classified  under  these  standards. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Habitat  loss  throughout  the  range  of 
the  Devils  River  minnow  has  reduced 
the  number  of  known  locations  to  as  few 
as  three.  The  Devils  River  minnow  is 
currently  known  to  be  common  in  only 
two  locations,  Phillips  Creek  and  San 
Felipe  Creek  in  Del  Rio.  However, 
actions  identified  in  the  Conservation 
Agreement  that  have  been  implemented 
to  date  have  reduced  the  threat  of 
extinction  of  the  Devils  River  minnow. 

If  Devils  River  minnow  still  occiu«  in 
other  locations  (such  as  Sycamore 
Creek,  headwaters  of  San  Felipe  Creek, 
and  the  Devils  River),  the  number  of  fish 
may  be  too  small  to  constitute  viable 
populations  (Caughley  and  Gimn  1996). 
Small  populations  can  lead  to  genetic 
erosion  through  inbreeding  and  are 


vulnerable  to  loss  from  random  natural 
events,  including  population 
fluctuations  (Meffe  1986).  The 
Conservation  Agreement  is  intended  to 
improve  population  levels  and 
distribution  of  Devils  River  minnow 
throughout  its  range  to  reduce  these 
threats. 

The  construction  of  Amistad  Dam  has 
separated  the  two  primary  populations 
of  Devils  River  minnow  in  Texas  (Devils 
River  and  San  Felipe  Creek).  This 
population  fragmentation  could  have 
significant  conservation  implications 
(Gilpin  1987).  Determining  and 
monitoring  the  genetic  structiu-e  of  the 
different  Devils  River  minnow 
populations  will  be  needed  to  ensure 
the  necessary  genetic  variation  within 
and  among  popidations  is  not  lost 
(Meffe  1986;  Minckley  et  al.  1991). 

Recent  collections  in  1997  from  San 
Felipe  Creek  revealed  for  the  first  time 
the  presence  of  armored  catfish 
[Hypostomus  sp.)  (Gary  Garrett,  TPWD, 
ill  litt.  1997).  This  fish  is  an  exotic 
species  that  has  established  a  breeding 
population  in  the  San  Antonio  River, 
Texas,  and  was  cited  as  potentially 
competing  with  other  Dionda  species 
due  to  its  food  habitats  (Hubbs  et  al. 
1978).  Although  Dionda  species  are 
common  in  spring  runs  in  Central 
Texas,  they  are  now  absent  from  these 
habitats  in  the  San  Antonio  River, 
implying  the  potential  displacement  by 
the  armored  catfish  (R.J.  Edwards, 
University  of  Texas-Pan  American,  in 
litt.  1998).  This  could  be  a  threat  to 
Devils  River  minnow  populations  in 
San  Felipe  Creek. 

The  future  release  (intentional  or 
unintentional)  of  other  fishes  into  areas 
inhabited  by  Devils  River  miimow  is 
another  potential  threat.  Live  bait  fish 
are  commonly  discarded  into  nearby 
waters  by  anglers,  resulting  in 
introductions  of  non-native  species. 
This  situation  has  occiured  in  many 
streams  in  the  southwestern  U.S.  with 
considerable  impacts  to  the  native  fish 
community  (Moyle  1994).  In  addition, 
exotic  fishes  from  aquariiuns  could  be 
introduced  into  local  waters.  Currently, 
only  a  small  number  of  introduced 
fishes  occur  within  the  range  of  the 
Devils  River  minnow,  but  the  potential 
for  unintentional  introductions  is  high 
because  of  the  niunber  of  anglers  on  the 
Devils  River  and  the  urban  setting  of 
San  Felipe  Creek.  Threats  to  the 
populations  of  Devils  River  miimow 
from  possible  introduction  and 
establishment  of  non-native  fishes 
include  diseases,  parasites,  competition 
for  food  and  space,  predation,  and 
hybridization.  The  Conservation 
Agreement  has  provisions  for 
assessment  and  monitoring  of  exotic 


fishes  throughout  the  range  of  the  Devils 
River  miimow. 

The  overall  decline  in  abundance  of 
Devils  River  minnow  could  be  the  result 
of  several  cumulative  factors.  For 
example,  subtle  changes  in  stream  flows 
could  produce  small  shifts  in  habitat 
use  that  make  the  species  more 
vulnerable  to  competition  and  predation 
by  native  predators  and  non-native 
smallmouth  bass.  In  addition,  long-term 
drought  could  have  an  effect  on  the 
habitat  of  the  species,  particularly  when 
combined  with  impacts  of  human  water 
use.  This  species  has  adapted  to 
historical  natural  climatic  variations 
(such  as  large  floods  and  prolonged 
droughts).  However,  in  conjunction 
with  other  threats  to  the  species 
(primarily  existing  habitat  loss  and 
exotic  predators),  a  drought  could 
significantly  increase  the  threat  of 
extinction.  Theaise  of  water  supplies  for 
human  needs  (municipal  or  agricultural) 
serves  to  worsen  the  effects  of  drought 
on  the  natural  environment. 

We  have  carefully  assessed  the  best 
scientific  and  commercial  information 
available  regarding  the  past,  present, 
and  future  threats  faced  by  this  species 
in  determining  to  make  this  final  rule. 
Therefore,  based  on  this  evaluation,  the 
most  appropriate  action  is  to  list  the 
Devils  River  minnow  as  threatened.  The 
species  currently  inhabits  a  very  limited 
range  and  the  best  scientific  information 
available  indicates  a  significant  decline 
in  range  and  abundance  of  the  species. 

Some  new  information  was  received 
since  the  proposal  that  suggested  habitat 
loss  in  the  upper  reaches  of  the  Devils 
River  may  be  less  severe  than  originally 
thought.  This  is  because  we  originally 
characterized  the  habitat  as  historically 
a  continuous  flowing  stream,  when  this 
upper  reach  may  always  have  been 
intermittent;  therefore,  the  habitat  may 
have  never  been  more  than  marginal.  In 
addition,  the  discovery  of  two 
additional  localities  of  Devils  River 
minnow  in  tributaries  to  the  Devils 
River  provided  information  that 
populations  are  extant  in  the  Devils 
River  drainage.  New  information  was 
also  provided  showing  the  presence  of 
an  additional  exotic  species  in  San 
Felipe  Creek  that  presents  a  threat  not 
mentioned  in  the  proposed  rule. 

The  Conservation  Agreement 
involving  us,  the  TPWD,  and  the  City  of 
Del  Rio  provides  commitments  to  work 
toward  the  recovery  of  the  species 
through  implementing  the  10  actions 
described  in  the  Conservation  Strategy 
(see  "Background"  section  of  this  rule). 
In  addition,  we  have  received 
confirmation  from  both  TPWD  and  the 
City  of  Del  Rio  of  their  commitment  to 
implement  certain  key  actions  of  the 
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Agreement  within  the  first  two  years  of 
its  signing.  However,  we  can  still  only 
confirm  three  localities  where  the 
species  remains  in  the  U.S.;  habitat  loss 
has  been  considerable  in  the  Devils 
River  due  to  Amistad  Dam  and  in  Las 
Moras  Creek;  and  the  Conservation 
Agreement  has  not  yet  b«en  fully 
implemented. 

An  endangered  species  is  defined 
under  the  Act  as  one  that  is  in  danger 
of  extinction  throughout  all  or  a 
significant  portion  of  its  range.  A 
threatened  species  is  one  that  is  likely 
to  become  an  endangered  species  within 
the  foreseeable  future  throughout  all  or 
a  significant  portion  of  its  range.  We 
have  carefully  examined  the  best 
scientific  and  commercial  information 
available,  and  determine  that  threatened 
status  is  appropriate  for  the  Devils  River 
minnow. 

Critical  Habitat 

Critical  habitat  is  defined  In  section  3 
of  the  Act  as — (1)  The  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection  and;  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  Uie  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  as  defined  in 
section  3(3)  of  the  Act  means  the  use  of 
all  methods  and  procedures  needed  to 
bring  the  species  to  the  point  at  which 
Listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act  and 
implementing  regulations  (50  CFR 
424.12)  require  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  designate  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  Our 
regulations  (50  CFR  424.12(a))  state  that 
designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist — (1)  The 
species  is  threatened  by  taking  or  other 
hiuian  activity,  and  identification  of 
critical  habitat  can  be  expected  to 
increase  the  degree  of  such  threat  to  the 
species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species.  We  find  that  the 
designation  of  critical  habitat  for  the 
Devils  River  minnow  is  not  prudent  due 
to  lack  of  benefit. 

The  section  7  prohibitions  against 
adverse  modification  of  critical  habitat 
apply  to  Federal  actions  only  (see  the 
"Available  Conservation  Measures" 


section  of  this  rule).  The  watersheds  in 
the  U.S.  In  which  the  Devils  River 
minnow  occurs  are  almost  entirely  in 
private  ownership,  and  no  significant 
Federal  actions  affecting  the  species' 
habitat  are  likely  to  occur  in  the  area. 
Therefore,  the  designation  of  critical 
habitat  would  provide  little,  if  any, 
benefit  to  the  species  through  section  7 
of  the  Act. 

In  addition,  any  Federal  action  that 
would  cause  adverse  modification  of 
critical  habitat  for  the  Devils  River 
minnow  likely  would  also  cause 
jeopardy  for  areas  where  the  species  is 
known  to  occur.  Under  section  7, 
actions  funded,  authorized,  and  carried 
out  by  Federal  agencies  may  not 
jeopardize  the  continued  existence  of  a 
species  or  result  in  the  destruction  or 
adverse  modification  of  critical  habitat. 
To  "jeopardize  the  continued  existence" 
of  a  species  is  defined  as  an  action  that 
appreciably  reduces  the  likelihood  of  its 
survival  and  recovery  (50  CFR  part  402). 
"Destruction  or  adverse  modification  of 
critical  habitat"  is  defined  as  an 
appreciable  reduction  In  the  value  of 
critical  habitat  for  the  survival  and 
recovery  of  a  species.  Common  to  both 
definitions  is  an  appreciable  detrimental 
effect  to  both  the  survival  and  recovery 
of  a  listed  species.  In  biological  terms 
and  in  consultation  practice,  the 
jeopardy  standard  and  the  adverse 
modification  standard  are  virtually 
identical  for  areas  occupied  by  the 
species. 

For  any  listed  species,  an  analysis  to 
determine  jeopardy  under  section 
7(a)(2)  would  consider  impacts  to  the 
species  resulting  fi-om  Impacts  to 
habitat.  Therefore,  an  analysis  to 
determine  jeopardy  would  include  an 
analysis  closely  parallel  to  an  analysis 
to  determine  adverse  modification  of 
critical  habitat.  A  Federal  action  that 
would  adversely  modify  the  species' 
habitat  would  aJso  jeopardize  the 
species  (and  vice  versa).  Specifically  for 
the  Devils  River  minnow,  any 
modification  to  suitable  habitat  within 
the  species'  range  also  will  substantially 
affect  the  species.  Actions  that  may 
affect  the  habitat  of  the  Devils  River 
minnow  Include,  but  are  not  limited 
to — (1)  Reduction  of  water  flows  firom 
springs  or  streams,  (2)  Degradation  of 
water  quality,  (3)  Alteration  of  shallow, 
fast-flowing  stream  areas  downstream 
from  the  outflow  of  springs,  and  (4) 
Construction  of  structiues  that  Interfere 
with  instream  movement  of  fishes. 
Given  the  imperiled  status  and  narrow 
range  of  the  Devils  River  minnow,  it  is 
likely  that  any  Federal  action  that 
would  destroy  or  adversely  modify  the 
species'  critical  habitat  would  also 
jeopardize  its  continued  existence. 


Apart  from  section  7,  the  Act  provides 
no  additional  protection  to  lands 
designated  as  critical  habitat. 
Designating  critical  habitat  does  not 
create  a  park  or  preserve,  and  does  not 
require  or  create  a  management  plan  for 
the  areas  where  the  species  occiu-s;  does 
not  establish  numerical  population 
goals  or  prescribe  specific  management 
actions  (inside  or  outside  of  critical 
habitat);  and  does  not  have  a  direct 
effect  on  areas  not  designated  as  critical 
habitat.  A  designation  of  critical  habitat 
that  includes  private  lands  would  only 
affect  actions  where  a  Federal  nexus 
(such  as  Federal  funding,  authorization, 
or  permit)  is  present  and  would  not 
confer  any  substantial  conservation 
benefit  beyond  that  already  provided 
through  section  7  consultation. 

Because  the  Devils  River  minnow  is 
predominantly  found  in  streams  flowing 
through  private  lands,  the  cooperation 
of  private  landowners  is  imperative  to 
conserve  the  Devils  River  minnow. 
Designation  of  critical  habitat  on  private 
lands  could  result  in  a  detriment  to  the 
species.  The  regulatory  effect  of  critical 
habitat  designation  is  often 
misunderstood  by  private  landowners, 
particularly  those  whose  property 
boundaries  are  Included  within  a 
general  description  of  critical  habitat  for 
a  species.  In  the  past,  landowners  have 
mistakenly  believed  that  critical  habitat 
designation  would  prevent  development 
and  impose  restrictions  on  the  use  of 
their  private  property.  In  some  cases, 
landowners  have  believed  that  critical 
habitat  designation  is  an  attempt  by  the 
government  to  confiscate  their  private 
property.  This  misconception  was 
evident  from  public  comments  received 
in  1980  on  the  proposed  designation  of 
critical  habitat  for  the  Devils  River 
minnow.  Several  citizens  Indicated  they 
strongly  believed  that  by  designating 
critical  habitat,  the  Federal  government 
would  have  the  right  to  trespass  on 
private  property,  control  private  land 
management  actions,  and  even  take 
ownership  of  private  land  for  the 
species.  As  a  result  of  this 
misimderstandlng,  fear  of  critical 
habitat  designation  has  sometimes 
reduced  private  landowner  cooperation 
in  efforts  to  conserve  species  listed  in 
Texas.  For  example,  fear  resulting  from 
talk  of  possible  designation  of  critical 
habitat  for  the  golden-cheeked  warbler 
(Dendroica  chrysoparia)  reduced  private 
landowmer  cooperation  in  the 
management  of  the  species.  In  addition, 
in  the  past  landowners  have  specifically 
denied  access  to  study  sites  for  Devils 
River  minnow  (Hubbs  and  Garrett  1990, 
Garrett  et  al.  1992)  due  to  fears  of 
regulation. 
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Critical  habitat  designation  can 
sometimes  serve  to  highlight  areas  that 
may  be  in  need  of  special  management 
considerations  or  protection.  However, 
in  the  case  of  the  Devils  River  minnow 
the  TPWD  and  local  landowners  are 
already  aware  of  the  areas  in  need  of 
special  management  considerations  or 
protection.  Because  this  species  was 
previously  proposed  for  listing  in  1978, 
and  critical  habitat  proposed  in  1980 
(due  to  amendements  to  the  Act  both 
proposals  were  withdrawn  on 
September  30,  1980  (45  FR  64853)),  the 
public  has  been  aware  of  the 
distribution  of  the  species  and  need  for 
conservation  for  over  20  years.  Prior  to 
and  following  publication  of  the  1998 
proposed  rule  to  list  the  Devils  River 
minnow  (critical  habitat  was  not 
prudent  in  the  1998  proposal  (63  FR 
14885)),  we  initiated  an  extensive 
public  outreach  effort  to  inform  and 
educate  the  general  public  and 
interested  parties  within  the  range  of  the 
species.  We  sent  out  press  releases  to 
local  newspapers,  contacted  elected 
officials,  Federal,  State,  and  county 
agencies,  and  interested  parties, 
including  private  landowners.  A  public 
hearing  was  held  in  1998,  with  over  40 
people  from  the  local  public  in 
attendance.  The  hearing  included  the 
sharing  of  information  on  areas 
important  to  the  species.  In  addition, 
over  the  last  two  years,  TPWD  has 
participated  in  at  least  three  meetings 
with  a^ected  private  landowners  (more 
than  30  individuals  in  attendance  at 
each  meeting)  to  inform  them  of  the 
need  for  conservation  of  the  species,  as 
part  of  the  development  of  the 
Conservation  Agreement  with  the  State 
and  the  City  of  Del  Rio. 

We  havie  evaluated  the  potential 
notification  and  education  benefit 
offered  by  critical  habitat  designation 
and  find  that,  for  the  Devils  River 
minnow,  there  would  be  no  additional 
benefit  over  the  outreach  associated 
with  the  proposal,  cuirrent  outreach  for 
this  final  rule  and  interagency 
coordination  processes  currently  in 
place.  Notification  and  education  can  be 
conducted  more  effectively  by  working 
directly  with  landowners  and 
communities  through  the  recovery 
implementation  process  and,  where  a 
Federal  nexus  exists,  through  section  7 
consultation  and  coordination.  Critical 
habitat  designation  for  the  Devils  River 
minnow  would  provide  no  additional 
notification  or  education  benefit. 

In  sununary,  we  have  determined  that 
the  designation  of  critical  habitat  for  the 
Devils  River  minnow  would  not  be 
beneficial  to  the  species.  For  the  Devils 
River  minnow,  the  section  7 
consultation  process  will  produce  a 


jeopardy  analysis  similar  to  an  adverse 
modification  analysis  for  critical  habitat. 
We  have  already  provided  private 
landowners  and  State  and  Federal 
agencies  with  up-to-date  information  on 
important  areas  for  the  Devils  River 
minnow  and  we  plan  to  continue  to  do 
so.  Finally,  even  if  designation  of 
critical  habitat  for  the  Devils  River 
minnow  would  provide  some  small, 
incremental  benefit  to  the  species,  that 
benefit  is  outweighed  by  the  possible 
reduction  in  landowmer  cooperation  that 
would  facilitate  the  management  and 
recovery  of  this  species.  Based  on  this 
analysis,  we  conclude  that  designation 
of  critical  habitat  for  the  Devils  River 
minnow  is  not  prudent. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  imder  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  tlu-ough  listing  results  in 
public  awareness  and  conservation 
actions  by  Federal,  State,  and  local 
agencies,  private  organizations,  and 
individuals.  The  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  States  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
these  interagency  cooperation 
provisions  of  the  Act  are  codified  at  50 
CFR  part  402.  Section  7(a)(2)  requires 
Federal  agencies  to  ensure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat, 
if  any  has  been  designated.  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  consultation 
with  the  Service. 

Although  few  Federal  agency  actions 
are  anticipated,  examples  of  those  that 
may  require  consultation  as  described  in 
the  preceding  paragraph  include  U.S. 
Army  Corps  of  Engineers  review  and 
approval  of  activities  such  as  the 
construction  of  roads,  bridges,  and 
dredging  projects  subject  to  section  404 
of  the  Clean  Water  Act  (33  U.S.C.  1344 
et  seq.)  and  section  10  of  the  Rivers  and 
Harbors  Act  of  1899  (33  U.S.C.  401  et 
seq.)  and  U.S.  Environmental  Protection 
Agency  authorization  of  discharges 
under  the  National  Pollutant  Discharge 


Elimination  System.  Other  Federal 
agencies  whose  actions  could  require 
consultation  include  the  Department  of 
Defense,  NRCS,  the  Federal  Highways 
Administration,  and  the  Department  of 
Housing  and  Urban  Development. 

In  addition,  section  7(a)(1)  of  the  Act 
requires  all  Federal  agencies  to  review 
the  programs  they  administer  and  use 
these  programs  in  furtherance  of  the 
purposes  of  the  Act.  All  Federal 
agencies,  in  consultation  with  the 
Service,  are  to  carry  out  programs  for 
the  conservation  of  endangered  species 
and  threatened  species  listed  pursuant 
to  section  4  of  the  Act. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  wildlife.  The 
prohibitions,  codified  at  50  CFR  17.31.  ' 
in  part,  make  it  illegal  for  any  person 
subject  to  the  jurisdiction  of  the  U.S.  to 
take  (includes  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  capture, 
or  collect,  or  to  attempt  any  of  these), 
import  or  export,  ship  in  interstate 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  oe  issued  to  carry  out 
otherwise  prohibited  activities 
involving  threatened  wildlife  under 
certain  circiunstances.  Regulations 
governing  permits  are  described  in  50 
CFR  17.22, 17.23.  and  17.32.  Such 
permits  are  available  for  scientific 
piuposes,  for  the  enhancement  or 
propagation  or  survival  of  the  species, 
or  for  incidental  take  in  connection  with 
otherwise  lawful  activities.  For 
threatened  species,  there  are  also 
permits  for  zoological  exhibition, 
educational  purposes,  or  special 
purposes  consistent  with  the  purposes 
of  the  Act.  Information  collections 
associated  with  these  permits  .are 
approved  imder  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq.. 
and  assigned  Office  of  Management  and 
Budget  clearance  number  1018-0094. 
For  additional  information  concerning 
these  permits  and  associated 
requirements,  see  50  CFR  17.32. 

It  is  our  policy  (59  FR  34272)  to 
identify  to  the  maximum  extent 
practicable  at  the  time  a  species  is  listed 
those  activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
Act.  The  intent  of  this  policy  is  to 
increase  public  awareness  of  the  effect 
of  the  listing  on  proposed  and  ongoing 
activities  within  a  species'  range.  We 


56608        Federal  Register / Vol.  64,  No.  202 / Wednesday,  October  20,  1999 /Rules  and  Regulations 


believe  tbat,  based  on  the  best  available 
information,  the  following  actions  will 
not  likely  result  in  a  violation  of  section 
9: 

(1)  Nonnal  livestock  grazing  and  other 
standard  ranching  practices,  such  as 
improving  rangeland  native  grass  cover, 
that  do  not  destroy  or  degrade  Devils 
River  minnow  habitat; 

(2)  Riparian  restoration  activities  that 
improve  the  ecological  health  of  native 
riparian  zones  along  streams  and 
springs,  as  long  as  construction 
activities  do  not  impair  Devils  River 
minnow  habitat; 

(3)  Recreational  activities  such  as 
swimming,  canoeing,  and  fishing,  as 
long  as  non-native  fish  or  other  exotic 
organisms  are  not  used  as  bait  and 
released  to  the  stream,  and  the  activities 
are  conducted  in  such  a  way  as  to  not 
damage  habitat  or  negatively  affect 
water  quality;  and 

(4)  Actions  that  may  affect  Devils 
River  minnow  and  are  authorized, 
funded  or  carried  out  by  a  Federal 
agency  when  the  action  is  conducted  in 
accordance  with  an  incidental  take 
statement  issued  by  us  pursuant  to 
section  7  of  the  Act. 

Activities  we  believe  could 
potentially  harm  the  Devils  River 
minnow  and  result  in  "take"  include, 
but  are  not  limited  to: 

(1)  Unauthorized  collecting  or 
handling  of  the  species; 

(2)  Any  activities  that  may  result  in 
destruction  or  significant  alteration  of 
habitat  occupied  by  Devils  River 
minnow  including,  but  not  limited  to, 
the  discharge  of  fill  material,  the 
diversion  or  alteration  of  spring  and 
stream  flows  or  withdrawal  of 
groundwater  to  the  point  at  which 
Devils  River  minnow  are  harmed,  and 
the  alteration  of  the  physical  channels 
within  the  spring  runs  and  stream 
segments  occupied  by  the  species; 

(3)  Discharge  or  dumping  of 
pollutants  such  as  chemicals,  silt, 
household  or  industrial  waste,  or  other 
material  into  the  springs  or  streams 
occupied  by  £)evils  River  miimow  or 


into  areas  that  provide  access  to  the 
aquifer  and  where  such  discharge  or 
dumping  could  affect  water  quality  in 
spring  outflows; 

(4)  Herbicide,  pesticide,  or  fertilizer 
application  in  or  near  the  springs  and/ 
or  stream  segments  containing  the 
species; 

(5)  Introduction  of  certain  non-native 
species  (fish,  plants,  and  other)  into 
occupied  habitat  of  the  Devils  River 
minnow  or  areas  connected  to  these 
habitats;  and 

(6)  Actions  that  may  affect  Devils 
River  minnow  and  are  authorized, 
funded  or  carried  out  by  a  Federal 
agency  when  the  action  is  not 
conducted  in  accordance  with  an 
incidental  take  statement  issued  by  us 
pursuant  to  section  7  of  the  Act. 

In  the  descriptions  of  activities  above, 
a  violation  of  section  9  would  occur  if 
those  activities  occur  to  an  extent  that 
would  result  in  "take"  of  Devils  River 
miimow.  Not  all  of  the  activities 
mentioned  above  will  result  in  violation 
of  section  9  of  the  Act;  only  those 
activities  that  result  in  "take"  of  Devils 
River  minnow  would  be  considered 
violations  of  section  9.  We  recognize 
that  a  wide  variety  of  activities  would 
not  harm  the  species,  even  if  imdertaken 
in  the  vicinity  of  the  species'  habitat. 
Questions  regarding  whether  specific 
activities  would  likely  constitute  a 
violation  of  section  9  should  be  directed 
to  the  Field  Supervisor,  Austin 
Ecological  Services  Field  Office  (see 
ADDRESSES  section).  Requests  for  copies 
of  the  regulations  regarding  listed 
wildlife  and  inquiries  about 
prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Region  2,  Division  of 
Endangered  Species,  P.O.  Box  1306, 
Albuquerque,  New  Mexico  87103-1306 
(telephone  505-248-6920;  facsimile 
505-248-6788). 

National  Environmental  Policy  Act 

We  have  determined  that 
Environmental  Assessments  and 
Environmental  Impact  Statements,  as 


defined  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969,  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  our 
reasons  for  this  determination  was 
published  in  the  Federal  Register  on 
October  25, 1983  (48  CFR  49244). 

References  Cited 

A  complete  list  of  all  references  cited 
herein,  as  well  as  others,  is  available 
upon  request  from  the  Austin  Ecological 
Services  Field  Office  (see  ADDRESSES    ' 
section). 

Author:  The  primary  author  of  this 
final  rule  is  Nathan  Allan,  Fish  and 
Wildlife  Service  (see  ADDRESSES 
section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— (AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  Amend  section  17.11(h)  by  adding 
the  following,  in  alphabetical  order 
under  "FISHES"  to  the  List  of 
Endangered  and  Threatened  Wildlife  to 
read  as  follows: 

§  1 7.1 1    Endangered  and  threatened 
wildlif*. 
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Dated:  September  30, 1999. 
Jamie  Rappaport  Clark, 

Director,  Fish  and  Wildlife  Service. 

(FR  Dpc.  99-27188  Filed  10-19-99;  8:45  am] 
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DEPARTMEMT  OF  EDUCATION 

34CFRPart602 
RIN  1845-AA09 

Th*  S«cratary'8  Recognition  of 
Accrediting  Agencies 

agency:  Department  of  Education. 
ACTION:  Final  regulations. 

summary:  The  Secretary  amends  the 
regulations  governing  the  Secretary's 
recognition  of  accrediting  agencies  to 
implement  provisions  added  to  the 
Higher  Education  Act  of  1965,  as 
amended  (HEA),  by  the  Higher 
Education  Amendments  of  1998.  The 
Secretary  recognizes  accrediting 
agencies  to  assure  that  those  agencies 
are,  for  HEA  and  other  Federal 
purposes,  reliable  authorities  regarding 
the  quality  of  education  or  training 
offered  by  the  institutions  or  programs 
they  accredit. 

DATES:  These  regiilations  are  effective 
July  1.  2000. 

FOR  FURTHER  INFORMATKm  CONTACT: 
Karen  W.  Kershenstein,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  3012,  ROB-3, 
Washington,  DC  20202-5244.  If  you  use 
a  telecommunications  device  for  the 
deaf  (TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-677-8339. 

Individuals  with  disabilities  may 
obtain  this  dociunent  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  this  dociunent  were 
developed  through  the  use  of  negotiated 
rulemaking.  Section  492  of  the  Higher 
Education  Act  requires  that,  before 
publishing  any  proposed  regulations  to 
implement  programs  imder  Title  IV  of 
the  Act,  the  Secretary  obtain  public 
involvement  in  the  development  of  the 
proposed  regulations.  After  obtaining 
advice  and  recommendations,  the 
Secretary  must  conduct  a  negotiated 
rulemaking  process  to  develop  the 
proposed  regulations.  All  proposed 
regulations  must  conform  to  agreements 
resulting  from  the  negotiated 
rulemaking  process  imless  the  Secretary 
reopens  that  process  or  explains  any 
departiue  from  the  agreements  to  the 
negotiated  rulemaking  participants. 

These  regulations  were  published  in 
proposed  form  in  the  Federal  Register 
on  June  25. 1999  (64  FR  34466)  in 
conformance  with  the  consensus  of  the 
negotiated  rulemaking  committee. 
Under  the  committee's  protocols. 


consensus  meant  that  no  member  of  the 
committee  dissented  from  the  agreed- 
upon  language.  The  Secretary  invited 
comments  on  the  proposed  regulations 
by  August  24,  1999,  and  several 
comments  were  received.  An  analysis  of 
the  comments  and  of  the  changes  in  the 
proposed  regtdations  follows. 

In  the  preamble  to  the  notice  of 
proposed  rulemaking  (NPRM),  we 
discussed  the  changes  we  proposed  to 
improve  the  accrediting  agency 
recognition  process.  The  major  changes 
included  the  following: 

•  Revising  and  reordering  the 
standards  accrediting  agencies  must 
have. 

•  Providing  a  maximum  timeframe 
for  agencies  to  come  into  compliance 
with  the  criteria  for  recognition  (called 
the  "12-month  rule"). 

•  Including  distance  education  in  the 
scope  of  an  agency's  recognition. 

Other  proposed  changes  included  in 
the  NPRM  were  the  result  of  discussion 
and  subsequent  consensus  among 
negotiators  about  how  to  improve  the 
ciurent  regulations  by  clarifying  existing 
regulatory  language  and  eliminating 
redundancies. 

These  final  regulations  contain 
several  changes  resulting  from  the  26 
public  comments  we  received.  Most  of 
the  changes  are  clarifications  of  the 
regulatory  language  rather  than 
substantive  changes. 

We  discuss  substantive  changes  under 
the  sections  of  the  regulations  to  which 
they  pertain.  We  discuss  major  issues 
according  to  subject,  with  appropriate 
sections  of  the  regulations  referenced  in 
parentheses.  Generally,  we  do  not 
address  technical  and  other  minor 
changes  in  the  proposed  regulations, 
and  do  not  respond  to  comments 
suggesting  changes  that  the  Secretary  is 
not  authorized  by  law  to  make,  e.g., 
requiring  accrediting  agencies  to 
conduct  unannounced  inspections. 
Finally,  we  do  not  address  comments 
directed  at  our  processes,  such  as  a 
comment  that  the  regulations  should  be 
revised  to  say  that  we  will  evaluate  the 
consistency  of  an  accrediting  agency's 
application  of  standards  on  the  basis  of 
"actual  fact." 

Analysis  of  Comments  and  Changes 

Required  Accreditation  Standards 
(§602.16) 

Comments:  One  commenter  believed 
that  the  regulations  needed  to  include  a 
definition  of  "effectively,"  which 
appears  in  602.16(a)(1).  This  commenter 
suggested  that  the  definition  state  that 
"input  demands  cannot  override 
student  learning."  Another  commenter 
asked  what  data,  factors,  or  other 


elements  we  will  use  to  determine  if  an 
agency's  standards  effectively  address 
each  area  for  which  the  agency  is 
required  to  have  a  standard. 

Discussion:  We  disagree  with  the 
alternative  language  suggested  by  the 
first  commenter.  "Student  learning"  is 
extremely  important,  but  it  is  difficult  to 
assess  comprehensively.  Furthermore, 
success  with  respect  to  student 
achievement  is  only  one  of  the  areas  for 
which  Congress  has  mandated  that 
agencies  have  standards. 

While  we  appreciate  the  desire  for 
some  type  of  benchmark  in  the 
regulations  by  which  to  measure  the 
effectiveness  of  an  agency's  standards, 
we  believe  the  issue  is  quite  complex, 
and  any  attempt  to  define  the  issue 
thoroughly  would  be  over-regulation  at 
best.  Aspects  of  effectiveness  are  foimd 
in  the  agency's  standards  themselves,  in 
the  agency's  efforts  to  conduct  a 
systematic  program  of  review  that 
demonstrates  that  its  standards  are 
adequate  to  evaluate  educational  quality 
and  relevant  to  the  education  and 
training  needs  of  students,  and  in  the 
agency's  application  of  its  standards, 
policies,  and  procediires.  As  desirable 
as  it  might  be  to  try  to  define 
"effectiveness"  in  a  manner  that 
encompasses  and  quantifies  all  of  these 
perspectives,  we  believe  a  more 
reasoned  approach  is  one  of  seeking 
patterns  of  evidence  that,  taken 
collectively,  demonstrate  effectiveness. 

Change:  None. 

Success  With  Respect  to  Student 
Achievement  (§  602.16(a)(1)) 

Comments:  While  several  commenters 
expressed  satisfaction  with  our  overall 
approach  to  the  requirement  that 
agencies  have  a  standard  that  assesses 
success  with  respect  to  student 
achievement,  one  commenter  expressed 
concern  that  the  regulations  failed  to 
make  student  achievement  the 
"touchstone"  of  accreditation.  To 
remedy  this  situation,  the  commenter 
suggested  that  this  section  include  a 
statement  that  an  accrediting  agency 
will  not  be  considered  to  be  a  reliable 
authority  regarding  educational  quality 
if  it  denies  accreditation  to  an 
institution  because  the  institution  does 
not  adhere  to  the  agency's  input 
standards  even  though  the  institution 
achieves  success  with  respect  to  student 
achievement  in  relation  to  its  mission. 
Another  commenter  felt  the  regulations 
needed  to  make  it  clear  that  agencies  are 
not  required  to  measiu^  success  with 
respect  to  student  achievement  using  a 
particular  assessment  strategy. 

Discussion :  As  we  explained 
previously,  we  believe  requiring  success 
with  respect  to  student  achievement  to 


override  al 
Congress  n 
standards  ^ 
of  Congres 
should  be  ] 
selecting  si 
success  wi 
achieveme 
assessing  s 
student  acl 
multi-dimf 
reason,  we 
the  NPRM 
agency  coi 
institution 
assessmen 
key,  we  be 
success  wi 
achieveme 
mission.  D 
may  dictat 
agencies  si 
measure  oi 
best  suited 
programs  t 
can  demoi 
effective. 
Change: 

The  '•12-M 
602.35) 

Commei 
conunents 
regulation! 
in  the  199f 
requiring  t 
suspend, c 
an  agency 
meet  the  a 
ineffective 
respect  to  I 
statute  per 
agency  a  p 
months  du 
complianc 
in  its  perfc 
within  the 
statute  req 
suspend,  o 
recognitio] 

Many  CO 
needed  to 
period  beg 
shotild  beg 
Secretary's 

One  con 
regulation: 
constitutes 
felt  that  th 
clear  that  t 
grant  extei 
exigency  a 
extensions 
rare  and  bi 

Many  cc 
about  how 
under  this 
questionec 
citations  o 


Federal  Register / Vol.  64,  No.  202 / Wednesday,  October  20,  1999 /Rules  and  Regulations        56613 


ng  success 
ement  to 


override  all  other  areas  for  which 
Congress  requires  agencies  to  have 
standards  would  conflict  with  the  intent 
of  Congress.  We  agree  that  agencies 
should  be  permitted  flexibility  in 
selecting  strategies  for  measiuing 
success  with  respect  to  student 
achievement.  We  recognize  that 
assessing  success  with  respect  to 
student  achievement  is  a  complex, 
multi-dimensional  problem.  For  this 
reason,  we  discussed  in  the  preamble  to 
the  NPRM  a  number  of  measures  that  an 
agency  could  use,  or  could  require  its 
institutions  or  programs  to  use,  in  the 
assessment  of  student  achievement.  The 
key,  we  believe,  is  the  measurement  of 
success  with  respect  to  student 
achievement  in  relation  to  institutional 
mission.  Different  institutional  missions 
may  dictate  different  measures,  and 
agencies  should  be  free  to  choose  the 
measure  or  measures  they  believe  to  be 
best  suited  to  the  types  of  institutions  or 
programs  they  accredit,  provided  they 
can  demonstrate  that  those  measures  are 
effective. 
Change:  None. 

The  "12-Monih" Rule  (§§ 602.32  and 
602.35) 

Comments:  We  received  numerous 
comments  about  these  sections  of  the 
regulations  that  deal  with  the  provision 
in  the  1998  Amendments  to  the  HEA 
requiring  the  Secretary  to  limit, 
suspend,  or  terminate  the  recognition  of 
an  agency  if  the  agency  either  does  not 
meet  the  criteria  for  recognition  or  is 
ineffective  in  its  performance  with 
respect  to  the  criteria.  Alternatively,  the 
statute  permits  the  Secretary  to  grant  an 
agency  a  period  of  no  more  than  12 
months  diuing  which  it  must  come  into 
compliance  or  demonstrate  effectiveness 
in  its  performance.  If  it  fails  to  dp  so 
within  the  specified  timeframe,  then  the 
statute  requires  the  Secretary  to  limit, 
suspend,  or  terminate  the  agency's 
recognition. 

Many  commenters  felt  the  regulations 
needed  to  specify  when  the  12-month 
period  begins.  They  also  felt  that  it 
should  begin  on  the  date  of  the 
Secretary's  decision. 

One  conunenter  felt  that  the 
regidations  needed  to  define  what 
constitutes  good  cause.  The  conunenter 
felt  that  the  regulations  should  make  it 
clear  that  the  Secretary  is  expected  to 
grant  extensions  only  for  demonstrable 
exigency  and  lack  of  faidt  and  that 
extensions  of  the  timeframe  should  be 
rare  and  brief. 

Many  commenters  raised  questions 
about  how  we  will  review  agencies 
under  this  provision.  In  particular,  they 
questioned  how  some  of  our  previous 
citations  of  agencies  as  being  "in  need 


of  strengthening"  compliance  will  be 
handled  under  the  12-month  nde. 

Finally,  several  commenters 
expressed  the  opinion  that  the 
regulations  should  give  the  National 
Advisory  Committee  or  the  Secretary 
some  latitude  in  implementing  the  12- 
month  rule,  either  for  the  benefit  of 
agencies  that  are  trying  to  improve  their 
processes  or  to  allow  agencies,  to 
continue  to  be  recognized  despite  their 
noncompliance  vtri&  some  of  the 
criteria. 

One  conunenter  thought  the 
regulations  needed  to  make  it  clear  that 
recognized  agencies  maintain  their 
status  as  recognized  agencies  even  if 
they  are  under  a  deferral  or  until  a 
decision  on  their  application  for 
continued  recognition  has  been  reached. 

Discussion:  We  imderstand  and 
appreciate  the  many  concerns  that 
commenters,  most  of  whom  were 
affiliated  with  recognized  accrediting 
agencies,  expressed  about  this  new, 
statutorily  mandated  provision.  We  note 
that  some  of  the  concerns  are  directed 
toward  process,  i.e.,  how  we  will 
implement  this  provision,  rather  than 
toward  the  provision  itself,  and  we 
generally  do  not  address  process  in  the 
regulations. 

With  regard  to  the  issue  of  when  the 
12-month  period  begins,  we  note  that 
some  of  the  commenters  appear  to 
assiune  that  the  Secretary  must  always 
give  agencies  12  months  to  correct 
whatever  problem  caused  the  Secretary 
to  decide  to  defer  a  decision  on  the 
agency's  application  for  recognition. 
That  is  incorrect.  Nevertheless,  we 
believe  it  would  be  useful  for  the 
regulations  to  establish  clearly  that 
whatever  deferral  period  the  Secretary 
grants,  that  period  begins  on  the  date  of 
the  Secretary's  deferral  decision. 

On  the  issue  of  defining  good  cause  in 
the  regulations,  we  note  tihat  negotiators 
carefully  considered  whether  the 
regulations  shovdd  define  "good  cause" 
and  in  the  end  concluded  that  it  was 
best  not  to  define  this  term.  Instead,  the 
burden  rests  with  an  agency  that  has 
failed  to  meet  the  statutory  deadline  to 
demonstrate  that  good  cause  exists  for 
the  Secretary  to  grant  a  request  for  an 
extension  of  time. 

With  regard  to  the  call  for  greater 
flexibility  to  continue  to  recognize 
agencies  that  are  not  in  full  compliance, 
no  change  can  be  made  because  the 
statute  does  not  allow  for  greater 
flexibility. 

Finally,  the  proposed  regulations 
were  intended  to  convey  that  a 
recognized  agency  maintains  its  status 
as  a  recognized  agency  even  if  action  on 
its  continued  recognition  has  been 
deferred  or  a  decision  on  recognition 


has  not  been  reached.  Deferral  is  not  a 
final  decision. 

Changes:  We  have  changed 
602.35(b)(3)(iii)  to  state  that  the  deferral 
period  begins  on  the  date  of  the 
Secretary's  decision.  We  have  also 
changed  602.35(d)  to  clarify  that 
recognition  of  a  recognized  agency 
continues  until  the  Secretary  reaches  a 
final  decision  to  approve  or  deny 
recognition. 

Distance  Education  and  Scope  of- 
Recognition  (§  602.3) 

Comments:  Several  commenters 
expressed  concerns  about  the  inclusion 
of  distance  education  in  the  scope  of  an 
agency's  recognition.  Most  of  their 
comments  focused  on  whether  agencies 
would  have  to  go  through  a  separate 
review  process  before  distance 
education  would  be  included  in  their 
scope  of  recognition,  although  one 
commenter  asked  why  distance 
education,  which  the  commenter 
described  as  "just  one  particular  type  of 
instructional  methodology,"  should  be 
included  in  an  agency's  scope  of 
recognition. 

Discussion:  The  1998  amendments  to 
the  Higher  Education  Act  clearly  require 
us  to  evaluate  distance  education 
accrediting  activities  as  part  of  the 
recognition  process  and  to  include 
distance  education  as  a  component  in 
determining  the  scope  of  an  agency's 
recognition.  We  do  not  envision 
implementing  this  provision  by 
requiring  agencies  to  go  through  a 
separate  review  process  to  have  distance 
education  included  in  their  scope. 
Rather,  we  will  observe  and  ev^uate,  as 
part  of  oiu  regular  review  of  an  agency 
for  initial  or  continued  recognition,  the 
agency's  compliance  with  the  criteria 
for  recognition,  including  the  agency's 
compliance  in  accrediting  distance 
education  programs  and  institutions. 

Change:  None. 

Section  602.3  Definitions 
Adverse  action 

Comments:  One  commenter  felt  that 
show  cause  and  probation  should  be 
considered  adverse  actions  to  allow 
accrediting  agencies  to  work  more 
effectively  with  institutions  that  need 
more  time  to  improve.  In  raising  this 
issue,  the  commenter  noted  that 
students  are  the  ones  who  are  hurt  most 
if  schools  have  to  close  if  they  lose  their 
accreditation.  Another  commenter, 
however,  supported  the  change  we 
proposed  that  excludes  show  cause  and 
probation  &t)m  the  term  "adverse 
action." 

Discussion:  We  continue  to  believe 
that  including  interim  actions  such  as 
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probation  and  show  cause  as  adverse 
actions  would  permit  a  noncompliant 
institution  or  program  to  retain 
accreditation  or  preaccreditation  well 
beyond  the  maximum  timeframes  the 
regulations  prescribe.  It  would  also  put 
students  at  risk  because  the  quality  of 
education  provided  by  the  institution  or 
program  might  suffer  as  a  result  of  the 
institution's  or  program's 
noncompliance  with  the  agency's 
standards.  We  believe  that  the  provision 
in  602.20(b),  allowing  an  agency  to 
extend  the  timeframe  for  coming  into 
compliance  for  good  cause,  gives  the 
agency  the  flexibility  it  needs  on  a  case- 
by-case  basis  to  deal  with  situations  in 
which  the  agency  believes  there  is 
justification  for  giving  the  institution  or 
program  more  time. 
change:  None. 

Representative  of  the  public 

Comment:  One  commenter  expressed 
concern  that  the  proposed  definition 
does  not  state  that  a  student  may  serve 
as  a  representative  of  the  public. 

Discussion:  We  continue  to  believe,  as 
we  stated  in  the  preamble  to  the  final 
regulations  previously  amending  this 
part  602,  published  April  29. 1994  j(59 
FR  22250)  (the  1994  regulations),  that  it 
is  useful  for  agencies  to  include 
students  and  members  of  their  families 
as  representatives  of  the  public.  The 
students  are  the  consiuners  in  this 
context.  However,  the  definition  we 
proposed  in  the  NPRM,  which  is  the 
same  as  the  definition  in  the  1994 
regulations,  does  not  preclude  selection 
of  students  or  their  family  members  for 
this  piupose.  Therefore,  there  is  no  need 
to  change  the  definition. 

Change:  None. 

Vocational  Education 

Comment:  One  commenter  requested 
that  we  add  a  definition  of  "vocational 
education"  to  602.3,  noting  that  we 
mentioned  the  term  in  the  discussion  of 
success  with  respect  to  student 
achievement  in  the  preamble  to  the 
NPRM. 

Discussion:  The  term  is  not  used  in 
the  regulations.  Therefore,  there  is  no 
need  to  define  it. 

Change:  None. 

Section  602.14  Purpose  and 
Organization 

Comments:  One  commenter  suggested 
that  recognized  agencies  be  exempt  from 
demonstrating  compliance  with  this 
section  when  they  apply  for  continued 
recognition  if  they  were  foimd  to  be  in 
compliance  the  last  time  they  were 
reviewed  and  their  structiue  has  not 
changed  since  then.  Another  commenter 
believed  that  the  provisions  related  to 


the  waiver  of  the  "separate  and 
independent"  requirement  nullify  the 
availability  of  the  waiver  and  are  not 
consistent  with  the  statute. 

Discussion:  We  believe  the  suggestion 
that  recognized  agencies  not  be  required 
to  demonstrate  compliance  with  602.14 
when  they  apply  for  continued 
recognition  has  merit.  However,  we  do 
not  think  a  regulatory  change  is  needed 
to  implement  it.  We  expect  to  develop 
new  guidelines  for  agencies  on  how  to 
submit  petitions  for  recognition  under 
these  regulations,  and  we  will 
implement  this  suggestion  in  those 
materials. 

With  respect  to  the  waiver  of  the 
"separate  and  independent" 
requirement,  we  disagree  with  the 
commenter's  conclusion  that  the 
regulations  are  inconsistent  with  the 
statute  and  nullify  the  availability  of  the 
waiver.  We  note  that  the  regulations  on 
this  point  remain  unchanged  from  those 
issued  in  1994. 

Change:  None. 

Section  602.15  Administrative  and 
Fiscal  Responsibilities 

Comment:  One  commenter  suggested 
that  the  composition  of  on-site 
evaluation  teams  should  be 
reconsidered  but  offered  no  specific 
suggestions  for  change. 

Discussion:  Even  mough  the 
commenter  provided  no  specific 
suggestions,  we  reconsidered  the 
proposed  language  in  602.15(a)(3)  and 
(4)  governing  the  composition  of  an 
agency's  evaluation,  policy,  and 
decision-making  bodies.  We  found  that 
the  language  allowed  an  agency  that 
accredited  a  single-purpose  institution, 
such  as  a  freestanding  law  school,  to 
satisfy  the  regulations  by  simply  having 
educators,  i.e.,  academic  and 
administrative  personnel,  on  these 
bodies  and  not  any  practitioners.  While- 
we  know  that  most  agencies  that 
accredit  single-purpose  institutions 
include  practitioners  on  their  evaluation 
teams,  we  felt  it  was  important  that  the 
regulations  require  this  practice. 

Change:  We  have  modified 
602.15(a)(4)  to  require  an  agency  to  have 
educators  and  practitioners  on  its 
evaluation,  policy,  and  decision-making 
bodies  if  it  accredits  programs  or  single- 
purpose  institutions  that  prepare 
students  for  a  specific  profession. 

Section  602.19  Monitoring  and 
Reevaluation  of  Accredited  Institutions 
and  Programs 

Comment:  Two  commenters 
expressed  concern  about  the  discussion 
in  the  preamble  of  the  NPRM  about 
agencies'  responsibilities  for  monitoring 
accredited  institutions  and  programs 


throughout  the  accreditation  period. 
Specifically,  they  objected  to  the 
statement  that  an  agency's  monitoring 
procediires  must  provide  for  prompt 
and  appropriate  action  by  an  agency 
whenever  it  receives  substantia, 
credible  evidence  from  any  reliable 
source,  including  the  courts,  that 
indicates  a  systemic  problem  that  calls 
into  question  the  ability  of  an  institution 
or  program  to  meet  the  agency's 
standards.  They  also  objected  to  the 
statement  in  the  preamble  that  we  find 
it  unacceptable  for  an  agency  to  have  as 
its  policy  that  it  will  not  look  at,  or  take 
appropriate  action  based-upon, 
information  that  comes  to  its  attention 
through  pending  third-party  litigation. 
The  commenters  felt  that  our  position 
would  place  the  agency  in  the  middle  of 
the  litigation. 

Discussion:  The  comments  are 
directed  to  preamble,  rather  than 
regulatory,  language,  so  there  is  no  need 
to  make  any  changes  to  the  regulations. 
Agencies,  imder  the  regulations,  have  a 
responsibility  to  monitor  institutions 
and  programs  throughout  their 
accreditation  period  to  ensure  that 
educational  quality  is  maintained  and  to 
take  appropriate  action  whenever  they 
receive  substantial,  credible  evidence ' 
from  any  reliable  source  that  calls  into 
question  the  quality  of  the  education  or 
training  provided  by  the  institution  or 
program.  That  obligation  applies  with 
respect  to  information  the  agency 
obtains  as  a  result  of  litigation,  just  as 
it  applies  to  information  obtained  from 
other  soiut:es. 

Change:  None. 

Section  602.21  Review  of  Standards 

Conunents:  Most  commenters  Uked 
the  proposed  regulations,  which  require 
agencies  to  maintain  a  systematic 
program  of  review  that  demonstrates 
their  standards  are  adequate  to  evaluate 
the  quality  of  education  or  training 
provided  by  the  institutions  and 
programs  they  accredit  and  relevant  to 
the  needs  of  students.  Two  commenters, 
however,  preferred  the  language  in  the 
1994  regulations,  which  required 
agencies  to  maintain  a  systematic 
program  of  review  that  demonstrated 
their  standards  were  valid  ^nd  reliable 
indicators  of  educational  quality.  One 
commenter  thought  the  phrase  "relevant 
to  the  needs  of  students"  in  the 
proposed  regulations  should  be  replaced 
by  the  phrase  from  the  1994  regulations, 
"relevant  to  the  education  and  training 
needs  of  students,"  which  the 
conunenter  believed  was  more 
appropriate.  Finally,  one  commenter 
stated  that  an  agency's  standards  shoiUd 
not  be  deemed  adequate  to  evaluate  the 
quality  of  education  or  relevant  to  the 


Section  60. 
Standards 
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needs  of  students  if  they  resulted  in  the 
denial  of  accreditation  to  schools  that 
achieve  student  success  in  learning. 

Discussion:  The  issue  of  the 
validation  of  standards  through  the 
systematic  review  of  an  agency's 
standards  was  discussed  at  length 
diuing  negotiated  rulemaking.  The 
ultimate  consensus  that  was  reached 
reflects  negotiators'  belief  that  the 
language  in  the  proposed  regulations 
strikes  a  balance  between  overly 
prescriptive  regulation  of  agencies' 
standards  and  processes  and  a 
requirement  that  looks  only  at  an 
agency's  review  process  and  not  at  the 
substance  of  the  standards.  It  also 
avoids  some  of  the  problems 
encoimtered  with  the  language  in  the 
1994  regulations  that  uses  the  terms 
"validity"  and  "reliability,"  the 
interpretations  of  which,  when  applied 
in  the  context  of  agencies'  standards, 
were  often  misunderstood  and  misused. 

We  believe  the  comment  about  the 
need  for  agencies  to  demonstrate  that 
their  standards  are  relevant  to  the 
education  and  training  needs  of 
students,  not  simply  the  needs  of 
students,  has  merit.  However,  we 
disagree  that  an  agency's  standards 
should  not  be  deemed  adequate  to 
evaluate  the  quality  of  education  or 
relevant  to  the  needs  of  students  if  its 
standards  resulted  in  the  denial  of 
accreditation  to  schools  that  achieve 
student  success  in  learning. 
Demonstrating  success  with  respect  to 
student  achievement  is  certainly 
necessary  to  establishing  the  adequacy 
of  an  agency's  standards.  By  itself, 
however,  such  a  demonstration  is  by  no 
means  sufficient  to  ensure  the  adequacy 
of  those  standards. 

Change:  We  have  changed  602.21(a) 
to  require  agencies  to  maintain  a 
systematic  program  of  review  that 
demonstrates  their  standards  are 
relevant  to  the  education  and  training 
needs  of  students. 

Section  602.21(c)  Process  for  Changing 
Standards 

Comment:  Several  conunenters  raised 
concerns  that  the  proposed  regulations 
require  an  agency  to  provide  notice 
about  proposed  changes  to  standards 
only  to  its  relevant  constituencies  but 
not  to  other  interested  parties.  One 
commenter  felt  regional  accreditors 
should  be  required  to  notify  all 
institutions  in  their  region,  while 
specialized  accreditors  should  be 
required  to  provide  notice  to  all 
institutions  that  provide  education  in 
the  field.  Another  commenter  felt  the 
regulations  should  require  agencies  to 
give  institutions  opportimity  and 
adequate  time  to  respond,  with  the 


knowledge  that  their  comments  will  be 
considered.  Finally,  one  commenter  felt 
the  requirement  for  agencies  to 
complete  an  action  to  change  a  standard 
"wiUiin  a  reasonable  period  of  time" 
after  a  problem  is  foimd  was  too  vague. 
The  commenter  suggested  as  an 
alternative  that  agencies  could 
demonstrate  that  they  have  a  formal 
process  that  allows  changes  to  the 
standards  to  occur  in  a  systematic 
manner. 

Discussion:  During  negotiated 
rulemaking,  accreditors  readily 
acknowledged  their  responsibility  to 
notify  persons  they  knew  to  be 
interested,  but  expressed  concern  about 
the  burden  and  cost  of  providing  timely 
and  effective  notice  to  a  large  number  of 
entitles  to  see  if  they  might  have  an 
Interest  in  commenting  on  proposed 
changes  to  their  standards.  The  language 
negotiators  agreed  upon  was  an  attempt 
to  find  a  reasonable  solution  to  the 
problem.  Based  on  the  comments  we 
received,  we  have  reconsidered  the 
matter.  We  believe  the  concept  of 
requiring  a  regional  accreditor  to  notify 
all  institutions  in  its  region  of  proposed 
changes  to  its  standards  has  some  merit, 
but  that  it  imposes  a  greater  burden  than 
necessary  to  address  the  concern.  A 
more  reasonable  approach,  we  believe, 
is  to  require  an  accrediting  agency  to 
provide  notice  of  proposed  changes  to 
its  standards  to  all  parties  who  have 
made  their  interest  known  to  the 
agency.  This  will  ensure  that  all  who 
want  notice  will  get  it. 

With  regard  to  the  comment  that  the 
regulations  should  require  agencies  to 
give  institutions  opportunity  and 
adequate  time  to  respond,  we  believe 
the  regulations,  by  stating  that  agencies 
must  give  "adequate  opportunity  to 
comment  on  the  proposed  changes," 
already  do  this. 

Finally,  we  do  not  believe  the  phrase 
"within  a  reasonable  period  of  time"  is 
too  vague.  Rather,  we  believe  it  provides 
a  degree  of  flexibility  to  agencies  in 
establishing  schedules  for  meetings, 
within  a  reasonable  range. 

Change:  We  have  added  the  phrase 
"and  other  parties  who  have  made  their 
interest  known  to  the  agency"  to 
602.21(c)(1). 

Section  602.22(a)(vU)  Substantive 
Change  Procedures  for  Additional 
Locations 

Comments:  Most  conunenters 
welcomed  the  changes  to  the 
requirement  for  mandatory  site  visits  to 
new  sites  within  6  months.  One 
conunenter,  however,  wanted  us  to 
remove  the  requirement  for  a  site  visit 
to  any  additional  locations  a  school 
establishes. 


Discussion:  We  continue  to  believe 
that  there  is  need  for  an  accrediting 
agency  to  monitor  an  institution  very 
closely  as  it  begins  to  operate  more  than 
just  the  main  campus.  While  the  need 
for  that  close  monitoring  may  diminish 
,  once  the  institution  has  gained 
experience  in  establishing  effective 
systems  for  the  administration  of 
multiple  sites,  we  do  not  believe  that,  in 
general,  the  addition  of  a  single  - 
additional  site  is  sufficient  for  an 
institution  to  be  able  to  demonstrate  that 
it  has  in  place  effective  mechanisms  to 
administer  multiple  sites. 

Change:  None. 

Section  602.24(b)  Change  in  Ownership 

Comment:  One  commenter  stated  that 
the  proposed  regiilations  did  not 
address  a  problem  that  existed  with  the 
1994  regulations,  namely  that  an  agency 
cannot  conduct  a  site  visit  unless  it  is 
notified  of  the  change  in  ownership. 
The  commenter  suggested  requiring 
agencies  to  conduct  the  site  visit  within 
6  months  following  the  change,  or 
notification  of  the  change,  whichever 
comes  later. 

Discussion:  The  regulations  require  an 
agency's  definition  of  substantive 
change  to  include  any  change  in  the 
legal  status,  form  of  control,  or 
ownership  of  the  institution.  The 
agency's  procedures  for  handling 
substantive  change  must  also  require  an 
institution  to  obtain  the  agency's 
approval  before  the  change  is  included 
in  its  scope  of  accreditation  of  the 
institution.  Thus,  the  situation  the 
commenter  describes  represents  a 
failure  by  the  school  to  follow  the 
agency's  required  procedures  and 
should  be  dealt  with  by  the  agency.  No 
regulatory  change  is  needed.  Obviously, 
an  agency  can  only  conduct  a  site  visit 
if  it  knows  about  the  change  in 
ownership,  and  we  would  not  regard  the 
agency  as  being  in  violation  of  the 
criteria  for  recognition  if  it  failed  to 
conduct  a  visit  within  6  months  of  the 
change  solely  because  it  was  not 
informed  of  the  change  at  the  time  it 
occurred. 

Change:  None. 

Section  602.24(c)(ii)  Teach-outs 

Comment:  One  commenter  noted  that 
the  location  of  the  closing  institution 
may  not  be  very  near  other  institutions 
that  offer  similar  programs  and 
suggested  that  the  regulations  require 
the  teach-out  institution  to  be  as 
geographically  proximate  to  the  closing 
Institution  as  possible. 

Discussion:  We  believe  that  this 
provision  in  the  regulations  must 
balance  the  goal  of  achieving  the  most 
geographically  proximate  teach-out  with 
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the  goal  of  ensiiring,  to  the  extent 
possible,  that  a  teach-out  is  offered. 
Sometimes  there  is  no  institution  that  is 
as  close  to  the  closing  institution  as  we 
might  wish.  In  other  instances,  the  most 
geographically  proximate  institution 
does  not  want  to  provide  the  teach-out, 
but  another  institution  is  willing  to  do 
80  even  if  it  is  not  as  close  to  the  closing 
institution. 

We  believe  the  regulations  contain  the 
flexibility  necessary  to  best  protect 
students.  They  address  the  proximity 
issue  by  requiring  the.  teach-out 
institution  to  demonstrate  that  it  can 
provide  students  access  to  the  program 
without  requiring  them  to  move  or 
travel  substantial  distances. 

Change:  None. 

Section  602.26  Notification  of 
Accrediting  Decisions 

Comments:  One  commenter  stated 
that  the  24-hour  rule  for  notifying  the 
public  of  final  decisions  to  place  an 
institution  or  program  on  probation  or 
an  equivalent  status  or  to  deny, 
withdraw,  suspend,  revoke,  or  terminate 
the  accreditation  or  preaccreditation  of 
an  institution  or  program  was  unclear. 
The  commenter  asked  whether  this 
provision  meant  notifying  the  public  in 
general,  for  example,  by  posting  the 
notice  to  the  agency's  web  site,  or 
whether  it  meant  telling  anyone  who 
happened  to  call  the  agency  to  inquire 
about  the  institution  or  program. 

Another  commenter  suggested  that 
guaranty  agencies  be  included  in  the 
notification. 

Discussion:  With  respect  to  the  first 
commenter,  we  believe  the  principal 
issue  here  is  providing  effective  notice 
to  the  public.  We  believe  one  way  to  do 
this  is  to  post  the  information  to  the 
agency's  web  site  within  24  hours  of 
notifying  the  institution  or  program,  but 
there  may  be  other  ways.  The  agency 
should  have  the  flexibility  to  decide  the 
approach  that  suits  it  best.  Certainly  the 
agency  should  give  the  information  out 
to  anyone  who  happens  to  call  the 
agency  inquiring  about  the  institution  or 
program  after  the  24-hour  timeframe. 

We  agree  with  the  commenter  who 
suggested  that  guaranty  agencies  should 
receive  notification  about  accrediting 
decisions.  However,  an  accrediting 
agency  may  not  know  which  guaranty 
agencies  service  a  particular  institution. 
Accordingly,  the  Department  will 
establish  a  process  for  forwarding  this 
information,  upon  receipt,  to  guaranty 
agencies. 

Change:  None. 


Section  602.33  Appeal  of  an  Advisory 
Committee  Recommendation 

Comments:  One  commenter  thought 
that  the  10-day  timeframe  for  an  agency 
to  file  its  intent  to  appeal  an  Advisory 
Committee  reconmiendation  was  too 
short.  The  commenter  also  questioned 
whether  the  10-day  timeframe  meant  10 
calendar  days  or  10  business  days. 

Discussion:  We  do  not  believe  the  10- 
day  timeframe  to  file  an  intent  to  appeal 
an  Advisory  Committee 
recommendation  is  too  short.  An  agency 
knows  the  Advisory  Committee's 
recommendation  as  soon  as  it  is  made, 
and  it  need  only  submit  a  simple 
declaration  of  intent  to  appeal,  without 
any  dociunentation,  to  meet  the  10-day 
requirement.  The  regulations  permit  the 
agency  30  days  to  submit  the  actual 
appeal,  along  with  any  supporting 
docimientation  that  agency  may  wish 
the  Secretary  to  consider. 

On  the  issue  of  whether  the  timeframe 
refers  to  calendar  or  business  days,  we 
note  that  all  timeframes  specified  in 
these  regulations  follow  the  same 
convention  as  in  the  previous 
regulations;  namely,  they  refer  to 
calendar  days,  not  business  days. 

Change:  None. 

Section  602.42  Appeal  of  the 
Subcommittee's  Recommendation 

Comments:  One  commenter  thought 
that  the  selection  of  a  subconmiittee  of 
the  Advisory  Committee  to  conduct  a 
hearing  on  whether  an  agency's 
recognition  should  be  limited, 
suspended,  or  terminated  should  be 
done  randomly. 

Discussion:  With  regard  to  the 
composition  of  the  subcommittee,  the 
principal  issue  is  the  availability  of 
members  to  serve.  The  subcommittee  is 
only  convened  if  Department  staff  has 
concluded  that  an  agency  fails  to 
comply  with  the  criteria  for  recognition 
or  is  ineffective  with  respect  to  those 
criteria,  either  of  which  is  a  very  serious 
situation  and  must  be  dealt  with  as 
quickly  as  possible.  Requiring  that 
subcommittee  members  be  selected  on  a 
completely  random  basis,  or  even  on  a 
rotating  basis,  could  jeopardize  the 
Department's  ability  to  convene  the 
subcommittee  quickly. 

Change:  None. 

Executive  Order  12866 

We  have  reviewed  these  final 
regulations  in  accordance  with 
Executive  Order  12866.  Under  the  terms 
of  the  order,  we  have  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
these  final  regulations  are  those 


resulting  from  statutory  requirements 
and  those  we  have  determined  to  be 
necessary  for  a  determination  that  an 
accrediting  agency  that  seeks 
recognition  is  in  fact  a  reliable  authority 
regarding  the  quality  of  education  or 
training  provided  by  the  institutions  or 
programs  it  accredits. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and    , 
qualitative — of  Uiese  final  regulations, 
we  have  determined  that  the  benefits  of 
the  regxdations  justify  the  costs. 

We  nave  also  determined  that  this 
regulatory  action  does  not  vmduly 
interfere  with  State,  local,  and  tribal 
governments  in  the  exercise  of  their 
governmental  functions. 

We  discussed  the  potential  costs  and 
benefits  of  these  find  regulations  in  the 
preamble  to  the  NPRM  under  the 
headings:  Changes  From  Existing 
Regulations  (64  FR  34467-34473), 
Paperwork  Reduction  Act  of  1995  (64 
FR  34474),  and  Regulatory  Flexibility 
Act  Certification  (64  FR  34474). 

Paperwork  Reduction  Act  of  1995  ' 

The  Paperwork  Reduction  Act  of  1995 
does  not  require  accrediting  eigencies  to 
respond  to  a  collection  of  information 
imless  it  displays  a  valid  Office  of 
Maneigement  and  Budget  (OMB)  control 
-  number.  We  display  the  valid  OMB 
control  number  assigned  to  the 
collection  of  information  in  these  final 
regulations  at  the  end  of  the  affected 
sections  of  the  regulations. 

Assessment  of  Educational  Impart 

In  the  NPRM  we  requested  comments 
on  whether  the  proposed  regulations 
would  require  transmission  of 
information  that  any  other  agency  or 
authority  of  the  United  States  gathers  or 
makes  available. 

Based  on  the  response  to  the  NPRM 
and  on  our  review,  we  have  determined 
that  these  final  regulations  do  not 
require  transmission  of  information  that 
any  other  agency  or  authority  of  the 
United  States  gathers  or  makes 
available. 

Electronic  Access  to  This  Document 

You  may  view  this  document  in  text 
or  Adobe  Portable  Document  Format 
(PDF)  on  the  Internet  at  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://ifap.ed.gov/csb html/ 

fedlreg.htm 
http://www.ed.gov/legislation/HEA/ 

rulemaking/ 
To  use  the  PDF,  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  the 
first  of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
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U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at: 

http://v\rww.access.gpo.gov/nara/ 
index.html 

(Catalog  of  Federal  E)omestic  Assistance 
Number  does  not  apply.) 

List  of  Subjects  in  34  CFR  Part  602 

Colleges  and  universities,  Education, 
Reporting  and  recordkeeping 
reqmrements. 

Dated:  October  4, 1999. 
Richard  W.  Riley, 
Secretary  of  Education. 

For  the  reasons  discussed  in  the 
preamble,  the  Secretary  amends  title  34 
of  the  Code  of  Federal  Regulations  by 
revising  part  602  to  read  as  follows: 

PART  602— THE  SECRETARY'S 
RECOGNITION  OF  ACCREDITING 
AGENCIES 

Subpart  A— General 

Sec. 

602.1  Why  does  the  Secretary  recognize 
accrediting  agencies? 

602.2  How  do  I  know  which  agencies  the 
Secretary  recognizes? 

602.3  What  definitions  apply  to  this  part? 

Subpart  B— The  Criteria  for  Recognition 

Basic  Eligibility  Requirements 

602.10  Link  to  Federal  programs. 

602.1 1  Geographic  scope  of  accrediting 
activities. 

602.12  Accrediting  experience. 

602.13  Acceptance  of  the  agency  by  others. 

Organizational  and  Administrative 
Requirements 

602.14  Purpose  and  organization. 

602.15  Administrative  and  Rscal 
responsibilities. 

Required  Standards  and  Their  Application 

602.16  Accreditation  and  preaccreditation 
standards. 

602.17  Application  of  standards  in  reaching 
an  accrediting  decision. 

602.18  Ensuring  consistency  in  decision- 
making. 

602.19  Monitoring  and  reevaluation  of 
accredited  institutions  and  programs. 

602.20  Enforcement  of  standards. 

602.21  Review  of  standards. 

Required  Operating  Policies  and  Procedures 

602.22  Substantive  change. 

602.23  Operating  procedures  all  agencies 
must  have. 

602.24  Additional  procedures  certain 
institutional  accreditors  must  have. 

602.25  Due  process. 

602.26  Noti^cation  of  accrediting  decisions. 

602.27  Other  information  an  agency  must 
provide  the  Department. 


602.28    Regard  for  decisions  of  States  and 
other  accrediting  agencies. 

Subpart  C— The  Recognition  Process 

Application  and  Review  by  Department  Staff 

602.30  How  does  an  agency  apply  for 
recognition? 

602.31  How  does  Department  staff  review 
an  agency's  application? 

Review  by  the  National  Advisory  Committee 
on  Institutional  Quality  and  Integrity 

602.32  What  is  the  role  of  the  Advisory 
Committee  and  the  senior  Department 
official  in  the  review  of  an  agency's 
application? 

602.33  How  may  an  agency  appeal  a 
recommendation  of  the  Advisory 
Committee? 

Review  and  Decision  by  the  Secretary 

602.34  What  does  the  Secretary  consider 
when  making  a  recognition  decision? 

602.35  What  information  does  the 
Secretary's  recognition  decision  include? 

602.36  May  an  agency  appeal  the 
Secretary's  final  recognition  decision? 

Subpart  D— Limitation,  Suspension,  or 
Termination  of  Recognition 

Limitation,  Suspension,  and  Termination 
Procedures 

602.40  How  may  the  Secretary  limit, 
suspend,  or  terminate  an  agency's^ 
recognition? 

602.41  What  are  the  notice  procedures? 

602.42  What  are  the  response  and  hearing 
procedures? 

602.43  How  is  a  decision  on  limitation, 
suspension,  or  termination  of  recognition 
reached? 

Appeal  Rights  and  Procedures 

602.44  How  may  an  agency  appeal  the 
subcommittee's  recommendation? 

602.45  May  an  agency  appeal  the 
Secretary's  final  decision  to  limit, 
suspend,  or  terminate  its  recognition? 

Subpart  E— Oepartntent  ResponsibliKies 

602.50    What  information  does  the 
Department  share  with  a  recognized 
agency  about  its  accredited  institutions 
and  programs? 

Authority:  20  U.S.C.  1099b,  unless 
otherwise  noted. 

SubfMrtA — General 

§  602.1    Why  does  Hie  Secretary  recognize 
accrediting  agencies? 

(a)  The  Secretary  recognizes 
accrediting  agencies  to  ensure  that  these 
agencies  are,  for  the  purposes  of  the 
Higher  Education  Act  of  1965,  as 
amended  (HEA),  or  for  other  Federal 
purposes,  reliable  authorities  regarding 
the  quality  of  education  or  training 
offered  by  the  institutions  or  programs 
they  accredit. 

(b)  The  Secretary  lists  an  agency  as  a 
nationally  recognized  accreditiiig 
agency  if  the  agency  meets  the  criteria 
for  recognition  listed  in  subpart  B  of  this 
part. 


(Authority:  20  U.S.C.  1099b) 

f  602.2    How  do  I  Icnow  which  agencies  the 
Secretary  recognizes? 

(a)  Periodically,  the  Secretary 
publishes  a  list  of  recognized  agencies 
in  the  Federal  Register,  together  with 
each  agency's  scope  of  recognition.  You 
may  obtain  a  copy  of  the  list  from  the 
Department  at  any  time.  The  list  is  also 
available  on  the  Department's  web  site. 

(b)  If  the  Secretary  denies  continued 
recognition  to  a  previously  recognized 
agency,  or  if  the  Secretary  limits, 
suspends,  or  terminates  the  agency's 
recognition  before  the  end  of  its 
recognition  period,  the  Secretary 
publishes  a  notice  of  that  action  in  the 
Federal  Register.  The  Secretary  also 
makes  the  reasons  for  the  action 
available  to  the  public,  on  request 

(Authority:  20  U.S.C.  1099b) 

}602.3    What  definitions  apply  to  this  part? 

The  following  definitions  apply  to 
this  part: 

Accreditation  means  the  status  of 
public  recognition  that  an  accrediting 
agency  grants  to  an  educational 
institution  or  program  that  meets  the 
agency's  standards  and  requirements. 

Accrediting  agency  or  agency  means  a 
legal  entity,  or  that  part  of  a  legal  entity, 
that  conducts  accrediting  activities 
through  volimtary,  non-Federal  peer 
review  and  makes  decisions  concerning 
the  accreditation  or  preaccreditation 
status  of  institutions,  programs,  or  both. 

Act  means  the  Higher  Education  Act 
of  1965,  as  amended. 

Adverse  accrediting  action  or  adverse 
action  means  the  denial,  withdrawal, 
suspension,  revocation,  or  termination 
of  accreditation  or  preaccreditation,  or 
any  comparable  accrediting  action  an 
agercy  may  take  against  an  institution 
or  program. 

Advisory  Committee  means  the 
National  Advisory  Committee  on 
Institutional  Quality  and  Integrity. 

Branch  campus  means  a  location  of 
an  institution  that  meets  the  definition 
of  branch  campus  in  34  CFR  600.2. 

Distance  education  means  an 
educational  process  that  is  characterized 
by  the  separation,  in  time  or  place, 
between  instructor  and  student.  The 
term  includes  courses  offered 
principally  through  the  use  of — 

(1)  "Television,  audio,  or  computer 
transmission,  such  as  open  broadcast, 
closed  circuit,  cable,  microwave,  or 
satellite  transmission: 

(2)  Audio  or  computer  conferencing; 

(3)  Video  cassettes  or  disks;  or 

(4)  Correspondence. 

Final  accrediting  action  means  a  final 
determination  by  an  accrediting  agency 
regarding  the  accreditation  or 
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preaccreditation  status  of  an  institution 
or  program.  A  final  accrediting  action  is 
not  appealable  within  the  agency. 

Institution  of  higher  education  or 
institution  means  an  educational 
institution  that  qualifies,  or  may  qualify, 
as  an  eligible  institution  under  34  CFR 
part  600. 

Institutional  accrediting  agency 
means  an  agency  that  accredits 
institutions  of  higher  education. 

Nationally  recognized  accrediting 
agency,  nationally  recognized  agency,  or 
recognized  agency  means  an  accrediting 
agency  that  the  Secretary  recognizes 
under  this  part. 

Preaccreditation  means  the  status  of 
public  recognition  that  an  accrediting 
agency  grants  to  an  institution  or 
program  for  a  limited  period  of  time  that 
signifies  the  agency  has  determined  that 
the  institution  or  program  is  progressing 
towards  accreditation  and  is  likely  to 
attain  accreditation  before  the 
expiration  of  that  limited  period  of  time. 

Program  means  a  postsecondary 
educational  program  offered  by  an 
institution  of  higher  education  that 
leads  to  an  academic  or  professional 
degree,  certificate,  or  other  recognized 
educational  credential. 

Programmatic  accrediting  agency 
means  an  agency  that  accredits  specific 
educational  programs  that  prepare 
students  for  entry  into  a  profession, 
occupation,  or  vocation. 

Representative  of  the  public  means  a 
person  who  is  not — 

(1)  An  employee,  member  of  the 
governing  board,  owner,  or  shareholder 
of,  or  consultant  to,  an  institution  or 
program  that  either  is  accredited  or 
preaccredited  by  the  agency  or  has 
applied  for  accreditation  or 
preaccreditation; 

(2)  A  member  of  any  trade  association 
or  membership  organization  related  to, 
affiliated  with,  or  associated  with  the 
agency;  or 

(3)  A  spouse,  parent,  child,  or  sibling 
of  an  individual  identified  in  paragraph 
(1)  or  (2)  of  this  definition. 

Scope  of  recognition  or  scope  means 
the  range  of  accrediting  activities  for 
which  the  Secretary  recognizes  an 
agency.  The  Secretary  may  place  a 
limitation  on  the  scope  of  an  agency's 
recognition  for  Title  FV,  HEA  purposes. 
The  Secretary's  designation  of  scope 
defines  the  recognition  granted 
according  to — 

(1)  Geographic  area  of  accrediting 
activities; 


(2)  Types  of  degrees  and  certificates 
covered; 

(3)  Types  of  institutions  and  programs 
covered; 

(4)  Types  of  preaccreditation  status 
covered,  if  any;  and 

(5)  Coverage  of  accrediting  activities 
related  to  distance  education,  if  any. 

Secretary  means  the  Secretary  of  the 
U.S.  Department  of  Education  or  any 
official  or  employee  of  the  Department 
acting  for  the  Secretary  under  a 
delegation  of  authority. 

Senior  Department  official  means  the 
senior  official  in  the  U.S.  Department  of 
Education  who  reports  directly  to  the 
Secretary  regarding  accrediting  agency 
recognition. 

State  means  a  State  of  the  Union, 
American  Samoa,  the  Commonwealth  of 
Puerto  Rico,  the  District  of  Columbia, 
Guam,  the  United  States  Virgin  Islands, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  the  Republic  of  the 
Marshall  Islands,  the  Federated  States  of 
Micronesia,  and  the  Republic  of  Palau. 
The  latter  three  are  also  known  as  the 
Freely  Associated  States. 

Teach-out  agf^ement  means  a  vmtten 
agreement  between  institutions  that 
provides  for  the  equitable  treatment  of 
students  if  one  of  Uiose  institutions 
stops  offering  an  educational  program 
before  all  students  enrolled  in  that 
program  have  completed  the  program. 

(Authority:  20  U.S.C.  1099b) 

Subpart  B— The  Criteria  for 
Recognition 

Basic  Eligibility  Requirements 

§  602.1 0    Link  to  Federal  programs. 

The  agency  must  demonstrate  that — 

(a)  If  me  agency  accredits  institutions 
of  higher  education,  its  accreditation  is 
a  required  element  in  enabling  at  least 
one  of  those  institutions  to  establish 
eligibility  to  participate  in  HEA 
programs;  or 

(b)  If  the  agency  accredits  institutions 
of  higher  education  or  higher  education 
programs,  or  both,  its  accreditation  is  a 
required  element  in  enabling  at  least 
one  of  those  entities  to  establish 
eligibility  to  participate  in  non-HEA 
Federal  programs. 

(Authority:  20  U.S.C.  1099b) 

§  602.1 1    Geographic  scope  of  accrediting 
activities. 

The  agency  must  demonstrate  that  its 
accrediting  activities  cover — 

(a)  A  State,  if  the  agency  is  part  of  a 
State  government; 


(b)  A  region  of  the  United  States  that 
includes  at  least  three  States  that  are 
reasonably  close  to  one  another;  or 

(c)  The  United  States. 
(Authority:  20  U.S.C.  1099b) 

§  602.1 2    Accrediting  experience. 

(a)  An  agency  seeking  initial 
recognition  must  demonstrate  that  it 
has — 

(1)  Granted  accreditation  or 
preaccreditation — 

(i)  To  one  or  more  institutions  if  it  is 
requesting  recognition  as  an 
institutional  accrediting  agency  and  to 
one  or  more  programs  if  it  is  requesting 
recognition  as  a  programmatic 
accrediting  agency; 

(ii)  That  covers  the  range  of  the 
specific  degrees,  certificates, 
institutions,  and  programs  for  which  it 
seeks  recognition;  and 

(ill)  In  the  geographic  area  for  which 
it  seeks  recognition;  and 

(2)  Conducted  accrediting  activities, 
including  deciding  whether  to  grant  or 
deny  accreditation  or  preaccreditation, 
for  at  least  two  years  prior  to  seeking 
recognition. 

(b)  A  recognized  agency  seeking  an 
expansion  of  its  scope  of  recognition 
must  demonstrate  that  it  has  granted 
accreditation  or  preaccreditation 
covering  the  range  of  the  specific 
degrees,  certificates,  institutions,  and 
programs  for  which  it  seeks  the 
expansion  of  scope. 

(Authority:  20  U.S.C.  1099b) 

§  602.1 3    Acceptance  of  tt)e  agency  Ity 
others. 

The  agency  must  demonstrate  that  its 
standards,  policies,  procediu^s,  and 
decisions  to  grant  or  deny  accreditation 
are  widely  accepted  in  the  United  States 
by- 

(a)  Educators  and  educational 
institutions;  and 

(b)  Licensing  bodies,  practitioners, 
and  employers  in  the  professional  or 
vocational  fields  for  which  the 
educational  institutions  or  programs 
within  the  agency's  jurisdiction  prepare 
their  students. 

(Authority:  20  U.S.C.  1099b) 

Organizational  and  Administrative 
Requirements 

S  602.1 4    Purpose  and  organization. 

(a)  The  Secretary  recognizes  only  the 
following  four  categories  of  agencies: 


The  Secretary  recognizes 


(1)  An  accrediting  agency 


that 


(i)  iHas  a  voluntary  membership  of  institutions  of  higher  education; 
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The  Secretary  recognizes  .  .  . 

that  .  .  . 

(2)  An  accrediting  agency 

(ii)  Has  as  a  principal  purpose  the  accrediting  of  institutions  of  higher  education  and  that  ac- 
creditation is  a  required  element  in  enabling  those  institutions  to  participate  in  HEA  pro- 
grams; and 

(iii)  Satisfies  the  "separate  and  independent"  requirements  in  paragraph  (b)  of  this  section. 

(i)  Has  a  voluntary  membership;  and 

(ii)  Has  as  its  principal  purpose  the  accrediting  of  higher  education  programs,  or  higher  edu- 
cation programs  and  institutions  of  higher  education,  and  that  accreditation  Is  a  required  ele- 
ment in  enabling  those  entitles  to  participate  in  non-HEA  Federal  programs. 

for  purposes  of  determining  eligibility  for  Title  IV,  HEA  programs— 

(i)  Either  has  a  voluntary  membership  of  individuals  participating  In  a  profession  or  has  as  its 
principal  purpose  the  accrediting  of  programs  within  institutions  that  are  accredited  by  a  na- 
tionally recognized  accrediting  agency;  and 

(ii)  Either  satisfies  the  "separate  and  independent"  requirements  in  paragraph  (b)  of  this  sec- 
tion or  obtains  a  waiver  of  those  requirements  under  paragraphs  (d)  and  (e)  of  this  section. 

(i)  Has  as  a  principal  purpose  the  accrediting  of  Institutions  of  higher  education,  higher  edu- 
cation programs,  or  both;  and 

(ii)  The  Secretary  listed  as  a  nationally  recognized  accrediting  agency  on  or  before  October  1 , 
1991  and  has  recognized  continuously  since  that  date. 

(3)  An  accrediting  agency 

(4)  A  State  agency 

(b)  For  purposes  of  this  section,  the 
term  separate  and  independent  means 
that— 

(1)  The  members  of  the  agency's 
decision-making  body — who  decide  the 
accreditation  or  preaccreditation  status 
of  institutions  or  programs,  establish  the 
agency's  accreditation  policies,  or 
both — are  not  elected  or  selected  by  the 
board  or  chief  executive  officer  of  any 
related,  associated,  or  affiliated  trade 
association  or  membership  organization; 

(2)  At  least  one  member  of  the 
agency's  decision-making  body  is  a 
representative  of  the  public,  and  at  least 
one-seventh  of  that  body  consists  of 
representatives  of  the  public; 

(3)  The  agency  has  established  and 
implemented  guide  lines  for  each 
member  of  the  decision-making  body  to 
avoid  conflicts  of  interest  in  making 
decisions; 

(4)  The  agency's  dues  are  paid 
separately  from  any  dues  paid  to  any 
related,  associated,  or  affiliated  trade 
association  or  membership  organization; 
and 

(5)  The  agency  develops  amd 
determines  its  own  budget,  with  no 
review  by  or  consultation  with  any 
other  entity  or  organization. 

(c)  The  Secretary  considers  that  any 
joint  use  of  personnel,  services, 
equipment,  or  facilities  by  an  agency 
and  a  related,  associated,  or  affiliated 
trade  association  or  membership 
organization  does  not  violate  the 
"separate  and  independent" 
requirements  in  paragraph  (b)  of  this 
section  if — 

(1)  The  agency  pays  the  fair  market 
value  for  its  proportionate  share  of  the 
joint  use;  and 

(2)  The  joint  use  does  not  compromise 
the  independence  and  confidentiality  of 
the  accreditation  process. 

(d)  For  purposes  of  paragraph  {a)(3)  of 
this  section,  the  Secretary  may  waive 


the  "separate  and  independent" 
requirements  in  paragraph  (b)  of  this 
section  if  the  agency  demonstrates 
that— 

(1)  The  Secretary  listed  the  agency  as 
a  nationally  recognized  agency  on  or 
before  October  1, 1991  and  has 
recognized  it  continuously  since  that 
date; 

(2)  The  related,  associated,  or 
affiliated  trade  association  or 
membership  oi^anization  plays  no  role 
in  making  or  ratifying  either  die 
accrediting  or  policy  decisions  of  the 
agency; 

(3)  The  agency  has  sufficient 
budgetary  and  administrative  autonomy 
to  carry  out  its  accrediting  functions 
independently;  and 

(4)  The  agency  provides  to  the  related, 
associated,  or  affiliated  trade  association 
or  membership  organization  only 
information  it  makes  available  to  the 
public. 

(e)  An  agency  seeking  a  waiver  of  the 
"separate  and  independent" 
requirements  under  paragraph  (d)  of  this 
section  must  apply  for  the  waiver  each 
time  the  agency  seeks  recognition  or 
continued  recognition. 

(Authority:  20  U.S.C.  1099b) 

§602.15    Administrative  and  fiscal 
responsibilities. 

The  agency  must  have  the 
administrative  and  fiscal  capability  to 
carry  out  its  accreditation  activities  in 
light  of  its  requested  scope  of 
recognition.  The  agency  meets  this 
requirement  if  the  agency  demonstrates 
that— 

(a)  The  agency  has — 

(1)  Adequate  administrative  staff  and 
financial  resources  to  carry  out  its 
accrediting  responsibilities; 

(2)  Competent  and  knowledgeable 
individuals,  qualified  by  education  and 
experience  in  their  own  right  and 
trained  by  the  agency  on  its  standards. 


policies,  and  procedures,  to  conduct  its 
on-site  evaluations,  establish  its 
policies,  and  make  its  accrediting  and 
preaccrediting  decisions; 

(3)  Academic  and  administrative 
personnel  on  its  evaluation,  policy,  and 
decision-making  bodies,  if  the  agency 
accredits  institutions; 

(4)  Educators  and  practitioners  on  its 
evaluation,  policy,  and  decision-making 
bodies,  if  the  agency  accredits  programs 
or  single-purpose  institutions  that 
prepare  students  for  a  specific 
profession; 

(5)  Representatives  of  the  public  on 
all  decision-making  bodies;  and 

(6)  Clear  and  effective  controls  against 
conflicts  of  interest,  or  the  appearance 
of  conflicts  of  interest,  by  the  agency's — 

(i)  Board  members; 
(ii)  Commissioners; 
(iii)  Evaluation  team  members; 
(rv)  Consultants; 
(v)  Administrative  staff;  and 
(vi)  Other  agency  representatives;  and 
(b)  The  agency  maintains  complete 
and  accurate  records  of — 

(1)  Its  last  two  full  accreditation  or 
preaccreditation  reviews  of  each 
institution  or  program,  including  on-site 
evaluation  team  reports,  the  institution's 
or  program's  responses  to  on-site 
reports,  periodic  review  reports,  any 
reports  of  special  reviews  conducted  by 
the  agency  between  regular  reviews,  and 
a  copy  of  the  institution's  or  program's 
most  recent  self-study;  and 

(2)  All  decisions  regarding  the 
accreditation  and  preaccreditation  of 
any  institution  or  program,  including  all 
correspondence  that  is  significantly 
related  to  those  decisions. 

(Approved  by  the  OfRce  of  Management  and 
Budget  under  control  number  1845-0003) 
(Authority:  20  U.S.C.  1099b) 
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Required  Standards  and  Their 
Application 

1602.16    Accreditation  and 
prMccre<|itation  standards. 

(a)  The  agency  must  demonstrate  that 
it  has  standards  for  accreditation,  and 
preaccreditation,  if  offered,  that  are 
sufficiently  rigorous  to  ensure  that  the 
agency  is  a  reliable  authority  regarding 
the  quality  of  the  education  or  training 
provided  by  the  institutions  or  programs 
it  accredits.  The  agency  meets  this 
requirement  if^ 

(1)  The  agency's  accreditation 
standards  effectively  address  the  quality 
of  the  institution  or  program  in  the 
following  areas: 

(i)  Success  with  respect  to  student 
achievement  in  relation  to  the 
institution's  mission,  including,  as 
appropriate,  consideration  of  course 
completion,  State  licensing 
examination,  and  job  placement  rates. 

(ii)  Curricula. 

(iii)  Faculty. 

(iv)  Facilities,  equipment,  and 
supplies. 

(v)  Fiscal  and  administrative  capacity 
as  appropriate  to  the  specified  scale  of 
operations. 

(vi)  Student  support  services. 

(vii)  Recruiting  and  admissions 
practices,  academic  calendars,  catalogs, 
publications,  grading,  and  advertising. 

(viii)  Measures  of  program  length  and 
the  objectives  of  the  degrees  or 
credentials  offered. 

(ix)  Record  of  student  complaints 
received  by,  or  available  to,  the  agency. 

(x)  Record  of  compliance  with  the 
institution's  program  responsibilities 
under  Title  IV  of  the  Act,  based  on  the 
most  recent  student  loan  default  rate 
data  provided  by  the  Secretary,  the 
results  of  financial  or  compliance 
audits,  program  reviews,  and  any  other 
information  that  the  Secretary  may 
provide  to  the  agency;  and 

(2)  The  agency's  preaccreditation 
standards,  if  offered,  are  appropriately 
related  to  the  agency's  accreditation 
standards  and  do  not  permit  the 
institution  or  program  to  hold 
preaccreditation  status  for  more  than 
five  years. 

(b)  If  the  agency  only  accredits 
programs  and  does  not  serve  as  an 
institutional  accrediting  agency  for  any 
of  those  programs,  its  accreditation 
standards  must  address  the  areas  in 
paragraph  (a)(1)  of  this  section  in  terms 
of  the  type  and  level  of  the  program 
rather  than  in  terms  of  the  institution. 

(c)  If  none  of  the  institutions  an 
agency  accredits  participates  in  any 
Title  iv,  HEA  program,  or  if  the  agency 
only  accredits  programs  within 
institutions  that  are  accredited  by  a 


nationally  recognized  institutional 
accrediting  agency,  the  agency  is  not 
required  to  have  the*  accreditation 
standards  described  in  paragraphs 
{a)(l)(viii)  and  (a)(l)(x)  of  this  section. 

(d)  An  agency  that  has  established 
and  applies  the  standards  in  paragraph 
(a)  of  this  section  may  establish  any 
additional  accreditation  standards  it 
deems  appropriate. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1845-0003) 
(Authority:  20  U.S.C.  1099b) 

$602.17    Application  Of  Standard*  in 
rsaching  an  accrediting  decision. 

The  agency  must  have  effective 
mechanisms  for  evaluating  an 
institution's  or  program's  compliance 
with  the  agency's  standards  before 
reaching  a  decision  to  accredit  or 
preaccredit  the  institution  or  program. 
The  agency  meets  this  requirement  if 
the  agency  demonstrates  that  it — 

(a)  Evaluates  whether  an  institution  or 
program — 

(1)  Maintains  clearly  specified 
educational  objectives  that  are 
consistent  with  its  mission  and 
appropriate  in  light  of  the  degrees  or 
certificates  awarded; 

(2)  Is  successful  in  achieving  its  stated 
objectives;  and 

(3)  Maintains  degree  and  certificate 
requirements  that  at  least  conform  to 
commonly  accepted  standards; 

(b)  Requires  tne  institution  or  program 
to  prepare,  following  guidance  provided 
by  the  agency,  an  in-depth  self-study 
that  includes  the  assessment  of 
educational  quality  and  the  institution's 
or  program's  continuing  efforts  to 
improve  educational  quality; 

(c)  Conducts  at  least  one  on-site 
review  of  the  institution  or  program 
diuing  which  it  obtains  sufficient 
information  to  determine  if  the 
institution  or  program  complies  with 
the  agency's  standards; 

(d)  Allows  the  institution  or  program 
the  opportunity  to  respond  in  writing  to 
the  report  of  the  on-site  review; 

(e)  Conducts  its  own  analysis  of  the 
self-study  and  supporting 
dociunaentation  fuiiiished  by  the 
institution  or  program,  the  report  of  the 
on-site  review,  the  institution's  or 
program's  response  to  the  report,  and 
any  other  appropriate  information  from 
other  sources  to  determine  whether  the 
institution  or  program  complies  with 
the  agency's  standards;  and 

(f)  Provides  the  institution  or  program 
with  a  detailed  written  report  that 
assesses — 

(1)  The  institution's  or  program's 
compliance  with  the  agency's  standards, 
including  areas  needing  improvement; 
and 


(2)  The  institution's  or  program's 
performance  with  respect  to  student 
achievement. 

(Authority:  20  U.S.C.  1099b) 

§  602.1 8    Ensuring  consistency  in  decislon- 
maldng. 

The  agency  must  consistently  apply 
and  enforce  its  standards  to  ensure  that 
the  education  or  training  offered  by  an 
institution  or  program,  including  any 
offered  through  distance  education,  is  of 
sufficient  quality  to  achieve  its  stated 
objective  for  the  duration  of  any 
accreditation  or  preaccreditation  period 
granted  by  the  agency.  The  agency 
meets  this  requirement  if  the  agency — 

(a)  Has  effective  controls  against  the 
inconsistent  application  of  the  agency's 
standards; 

(b)  Bases  decisions  regarding 
accreditation  and  preaccreditation  on 
the  agency's  published  standards;  and 

(c)  Has  a  reasonable  basis  for 
determining  that  the  information  the 
agency  relies  on  for  making  accrediting 
decisions  is  accurate. 

(Authority:  20  U.S.C.  1099b) 

$  602.1 9    Monitoring  and  reevaluation  of 
accreditad  Institutions  and  programs. 

(a)  The  agency  must  reevaluate,  at 
regularly  established  intervals,  the 
institutions  or  programs  it  has 
accredited  or  preaccredited. 

(b)  The  agency  must  monitor 
institutions  or  programs  throughout 
their  accreditation  or  preaccreditation 
period  to  ensure  that  Uiey  remain  in 
compliance  with  the  agency's  standards. 
This  includes  conducting  special 
evaluations  or  site  visits,  as  necessary. 

(Authority:  20  U.S.C.  1099b) 

§  602.20    Enforcement  of  standards. 

(a)  If  the  agency's  review  of  an 
institution  or  program  under  any 
standard  indicates  that  the  institution  or 
program  is  not  in  compliance  with  that 
standard,  the  agency  must — 

(1)  Immediately  initiate  adverse 
action  against  the  institution  or 
program;  or 

(2)  Require  the  institution  or  program 
to  take  appropriate  action  to  bring  itself 
into  compliance  with  the  agency's 
standards  within  a  time  period  that 
must  not  exceed — 

(i)  Twelve  months,  if  the  program,  or 
the  longest  program  offered  by  the 
institution,  is  less  than  one  year  in 
length; 

(ii)  Eighteen  months,  if  the  program, 
or  the  longest  program  offered  by  the 
institution,  is  at  least  one  year,  but  less 
than  two  years,  in  length;  or 

(iii)  Two  years,  if  the  program,  or  the 
longest  program  offered  by  the 
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institution,  is  at  least  two  years  in 
length. 

(b)  If  the  institution  or  program  does 
not  bring  itself  into  compliance  within 
the  specified  period,  the  agency  must 
take  immediate  adverse  action  unless 
the  agency,  for  good  cause,  extends  the 
period  for  achieving  compliance. 

(Autliority:  20  U.S.C.  1099b) 

1802.21    Review  of  standard*. 

(a)  The  agency  must  maintain  a 
systematic  program  of  review  that 
demonstrates  that  its  standards  are 
adequate  to  evaluate  the  quality  of  the 
education  or  training  provided  by  the 
institutions  and  programs  it  accredits 
and  relevant  to  the  educational  or 
training  needs  of  students. 

(b)  The  agency  determines  the  specific 
procedures  it  follows  in  evaluating  its 
standards,  but  the  agency  must  ensure 
that  its  program  of  review — 

(1)  Is  comprehensive; 

(2)  Occurs  at  regular,  yet  reasonable, 
intervals  or  on  an  ongoing  basis; 

(3)  Examines  each  of  the  agency's 
standards  and  the  standards  as  a  whole; 
and 

(4)  Involves  all  of  the  agency's 
relevant  constituencies  in  the  review 
and  affords  them  a  meaningful 
opportunity  to  provide  input  into  the 
review. 

(c)  If  the  agency  determines,  at  any 
point  during  its  systematic  program  of 
review,  that  it  needs  to  make  changes  to 
its  standards,  the  agency  must  initiate 
action  within  12  months  to  make  the 
changes  and  must  complete  that  action 
within  a  reasonable  period  of  time. 
Before  finalizing  any  changes  to  its 
standards,  the  agency  must — 

(1)  Provide  notice  to  all  of  the 
agency's  relevant  constituencies,  and 
other  parties  who  have  made  their 
interest  known  to  the  agency,  of  the 
changes  the  agency  proposes  to  make; 

(2)  Give  the  constituencies  and  other 
interested  parties  adequate  opportunity 
to  comment  on  the  proposed  changes; 
and 

(3)  Take  into  accoimt  any  comments 
on  the  proposed  changes  submitted 
timely  by  ihe  relevant  constituencies 
and  by  other  interested  parties. 

(Authority:  20  U.S.C.  1099b) 

Required  Operating  Policies  and 
Procedures 

§602.22    Substantive  change. 

(a)  If  the  agency  accredits  institutions, 
it  must  maintain  adequate  substantive 
change  policies  that  ensure  that  any 
substantive  change  to  the  educational 
mission,  program,  or  programs  of  an 
institution  after  the  agency  has 
accredited  or  preaccredited  the 


institution  does  not  adversely  affect  the 
capacity  of  the  institution  to  continue  to 
meet  the  agency's  standards.  The  agency 
meets  this  requirement  if — 

(1)  The  agency  requires  the  institution 
to  obtain  the  agency's  approval  of  the 
substantive  change  before  the  agency 
includes  the  change  in  the  scope  of 
accreditation  or  preaccreditation  it 
previoiisly  granted  to  the  institution; 
and 

(2)  The  agency's  definition  of 
substantive  change  includes  at  least  the 
following  types  of  change: 

(i)  Any  change  in  the  established 
mission  or  objectives  of  the  institution. 

(ii)  Any  change  in  the  legal  status, 
form  of  control,  or  ownership  of  the 
institution. 

(iii)  The  addition  of  courses  or 
programs  that  represent  a  significant 
departure,  in  either  content  or  method 
of  delivery,  from  those  that  were  offered 
when  the  agency  last  evaluated  the 
institution. 

(iv)  The  addition  of  courses  or 
programs  at  a  degree  or  credential  level 
above  that  which  is  included  in  the 
institution's  current  accreditation  or 
preaccreditation. 

(v)  A  change  from  clock  hours  to 
credit  hours. 

(vi)  A  substantial  increase  in  the 
number  of  clock  or  credit  hours 
awarded  for  successful  completion  of  a 
program. 

(vii)  The  establishment  of  an 
additional  location  geographically  apart 
from  the  main  campus  at  which  the 
institution  offers  at  least  50  percent  of 
an  educational  program. 

(b)  The  agency  may  determine  the 
procediu«s  it  uses  to  grant  prior 
approval  of  the  substantive  change. 
Except  as  provided  in  paragraph  (c)  of 
this  section,  these  may,  but  need  not, 
require  a  visit  by  the  agency. 

(c)  If  the  agency's  accreditation  of  an 
institution  enables  the  institution  to 
seek  eligibility  to  participate  in  Tide  IV, 
HEA  programs,  the  agency's  procediues 
for  the  approval  of  an  additional 
location  described  in  paragraph 
(a)(2){vii)  of  this  section  must  determine 
if  the  institution  has  the  fiscal  and 
administrative  capacity  to  operate  the 
additional  location.  In  addition,  the 
agency's  procedures  must  include — 

(1)  A  visit,  within  six  months,  to  each 
additional  location  the  institution 
establishes,  if  the  institution — 

(i)  Has  a  total  of  three  or  fewer 
additional  locations; 

(ii)  Has  not  demonstrated,  to  the 
agency's  satisfaction,  that  it  has  a 
proven  record  of  effective  educational 
oversight  of  additional  locations;  or 

(iii)  Has  been  placed  on  warning, 
probation,  or  show  cause  by  the  agency 


or  is  subject  to  some  limitation  by  the 
agency  on  its  accreditation  or 
preaccreditation  status; 

(2)  An  effective  mechanism  for 
conducting,  at  reasonable  intervals, 
visits  to  additional  locations  of 
institutions  that  operate  more  than  three 
additional  locations;  and 

(3)  An  effective  mechanism,  which 
may,  at  the  agency's  discretion,  include 
visits  to  additional  locations,  for 
ensuring  that  accredited  and 
preaccredited  institutions  that 
experience  rapid  growth  in  the  nimiber 
of  additional  locations  maintain 
educational  quality. 

(d)  The  purpose  of  the  visits  described 
in  paragraph  (c)  of  this  section  is  to 
verify  that  the  additional  location  has 
the  personnel,  facilities,  and  resources  it 
claimed  to  have  in  its  application  to  the 
agency  for  approval  of  the  additional 
location. 

(Authority:  20  U.S.C.  1099b) 

}  602.23    Operating  procedures  all 
agencies  must  have. 

(a)  The  agency  must  maintain  and 
make  available  to  the  public,  upon 
request,  written  materials  describing — 

(1)  Each  type  of  accreditation  and 
preaccreditation  it  grants; 

(2)  The  procedures  that  institutions  or 
programs  must  follow  in  appljring  for 
accreditation  or  preaccreditation; 

(3)  The  standards  and  procedures  it 
uses  to  determine  whether  to  grant, 
reaffirm,  reinstate,  restrict,  deny,  revoke, 
terminate,  or  take  any  other  action 
related  to  each  type  of  accreditation  and 
preaccreditation  that  the  agency  grants: 

(4)  The  institutions  and  programs  that 
the  agency  currentiy  accredits  or 
preaccredits  and,  for  each  institution 
and  program,  the  year  the  agency  will 
next  review  or  reconsider  it  for 
accreditation  or  preaccreditation;  and 

(5)  The  names,  academic  and 
professional  qualifications,  and  relevant 
employment  and  organizational 
affiliations  of — 

(i)  The  members  of  the  agency's 
policy  and  decision-making  bodies;  and 

(ii)  The  agency's  principal 
administrative  staff. 

(b)  In  providing  public  notice  that  an 
institution  or  program  subject  to  its 
jurisdiction  is  being  considered  for 
accreditation  or  preaccreditation,  the 
agency  must  provide  an  opportunity  for 
third-party  conunent  concerning  the 
institution's  or  program's  qualifications 
for  accreditation  or  preaccreditation.  At 
the  agency's  discretion,  third-party 
comment  may  be  received  either  in 
writing  or  at  a  public  hearing,  or  both. 

(c)  "The  accrediting  agency  must — 
(1)  Review  in  a  timely,  fair,  and 

equitable  manner  any  complaint  it 
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receives  against  an  accredited 
institution  or  program  that  is  related  to 
the  agency's  standards  or  procedures; 

(2)  Take  follow-up  action,  as 
necessary,  including  enforcement 
action,  if  necessary,  based  on  the  results 
of  its  review;  and 

(3)  Review  in  a  timely,  fair,  and 
equitable  manner,  and  apply  imbiased 
judgment  to,  any  complaints  against 
itself  and  take  follow-up  action,  as 
appropriate,  based  on  the  results  of  its 
review. 

(d)  If  an  institution  or  program  elects 
to  make  a  public  disclosiue  of  its 
accreditation  or  preaccreditation  status, 
the  agency  must  ensiuv  that  the 
institution  or  program  discloses  that 
status  accurately,  including  the  specific 
academic  or  instructional  programs 
covered  by  that  status  and  the  name, 
address,  and  telephone  number  of  the 
agency. 

(e)  The  accrediting  agency  must 
provide  for  the  public  correction  of 
incorrect  or  misleading  information  an 
accredited  or  preaccredited  institution 
or  program  releases  about — 

(1)  "file  accreditation  or 
preaccreditation  status  of  the  institution 
or  program; 

(2)  The  contents  of  reports  of  on-site 
reviews;  and 

(3)  The  agency's  accrediting  or 
preaccrediting  actions  with  respect  to 
the  institution  or  program. 

(f)  The  agency  may  establish  any 
additional  operating  procediues  it 
deems  appropriate.  At  the  agency's 
discretion,  these  may  include 
unannounced  inspections. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1845-0003) 
(Authority:  20  U.S.C.  1099b) 

§602^4    AddKlonal  procadur**  ctrtain 
InstttuUonal  accredttors  must  hava. 

If  the  agency  is  an  institutional 
accrediting  agency  and  its  accreditation 
or  preaccreditation  enables  those 
institutions  to  obtain  eligibility  to 
participate  in  Title  IV,  HEA  programs, 
the  agency  must  demonstrate  that  it  has 
estabUshed  and  uses  all  of  the  following 
procedures: 

(a)  Branch  campus.  (1)  The  agency 
must  require  the  institution  to  notify  the 
agency  if  it  plans  to  establish  a  branch 
campus  and  to  submit  a  business  plan 
for  the  branch  campus  that  describes — 

(i)  The  educational  program  to  be 
offered  at  the  branch  campus; 

(ii)  The  projected  revenues  and 
expenditures  and  cash  flow  at  the 
branch  campus;  and 

(iii)  The  operation,  management,  and 
physical  resources  at  the  branch 
campus. 


(2)  The  agency  may  extend 
accreditation  to  the  branch  campus  only 
after  it  evaluates  the  business  plan  and 
takes  whatever  other  actions  it  deems 
necessary  to  determine  that  the  branch 
campus  has  sufficient  educational, 
financial,  operational,  management,  and 
physical  resources  to  meet  the  agency's 
standards. 

(3)  The  agency  must  undertake  a  site 
visit  to  the  branch  campus  as  soon  as 
practicable,  but  no  later  than  six  months 
after  the  establishment  of  that  campus. 

(b)  Change  in  ownership.  The  agency 
must  undertake  a  site  visit  to  an 
institution  that  has  undergone  a  change 
of  ownership  that  resulted  in  a  change 
of  control  as  soon  as  practicable,  but  no 
later  than  six  months  after  the  change  of 
ownership. 

(c)  Teach-out  agreements.  (1)  The 
agency  must  require  an  institution  it 
accredits  or  preaccredits  that  enters  into 
a  teach-out  agreement  with  anoth^ 
institution  to  submit  that  teach-out 
agreement  to  the  agency  for  approval. 

(2)  The  agency  may  approve  the 
teach-out  agreement  only  if  the 
agreement  is  between  institutions  that 
are  accredited  or  preaccredited  by  a 
nationally  recognized  accrediting 
agency,  is  consistent  with  applicable 
standards  and  regulations,  and  provides 
for  the  equitable  treatment  of  students 
by  ensuring  that — 

(i)  The  teach-out  institution  has  the 
necessary  experience,  resources,  and 
support  services  to  provide  an 
educational  program  that  is  of 
acceptable  quality  and  reasonably 
similar  in  content,  structure,  and 
scheduling  to  that  provided  by  the 
closed  institution;  and 

(ii)  The  teach-out  institution 
demonstrates  that  it  can  provide 
students  access  to  the  program  and 
services  without  requiring  them  to  move 
or  travel  substantial  distances. 

(3)  If  an  institution  the  agency 
accredits  or  preaccredits  closes,  the 
agency  must  work  with  the  Department 
and  the  appropriate  State  agency,  to  the 
extent  feasible,  to  ensure  that  students 
are  given  reasonable  opportunities  to 
complete  their  education  without 
additional  charge. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1845-0003) 
(Authority:  20  U.S.C.  1099b) 

§602.25    Dueprocass. 

The  agency  must  demonstrate  that  the 
procedures  it  uses  throughout  the 
accrediting  process  satisfy  due  process. 
The  agency  meets  this  requirement  if 
the  agency  does  the  following: 

(a)  The  agency  uses  procedures  that 
afford  an  institution  or  program  a 
reasonable  period  of  time  to  comply 


with  the  agency's  requests  for 
information  and  documents. 

(b)  The  agency  notifies  the  institution 
or  program  in  writing  of  any  adverse 
accrediting  action  or  an  action  to  place 
the  institution  or  program  on  probation 
or  show  cause.  The  notice  describes  the 
basis  for  the  action. 

(c)  The  agency  permits  the  institution 
or  program  the  opporttmity  to  appeal  an 
adverse  action  and  the  right  to  be 
represented  by  counsel  during  that 
appeal.  If  the  agency  allows  institutions 
or  programs  the  right  to  appeal  other 
types  of  actions,  the  agency  has  the 
discretion  to  limit  the  appeal  to  a 
written  appeal. 

(d)  The  agency  notifies  the  institution 
or  program  in  writing  of  the  result  of  its 
appeal  and  the  basis  for  that  result. 

(Authority:  20  U.S.C.  1099b) 

f  602.26    Notification  of  accradlting 
dacisions. 

The  agency  must  demonstrate  that  it 
has  established  and  follows  written 
procediu«s  requiring  it  to  provide 
written  notice  of  its  accrediting 
decisions  to  the  Secretary,  the 
appropriate  State  licensing  or 
authorizing  agency,  the  appropriate 
accrediting  agencies,  and  the  public. 
The  agency  meets  this  requirement  if 
the  agency,  following  its  written 
procedures — 

(a)  Provides  written  notice  of  the 
following  types  of  decisions  to  the 
Secretary,  die  appropriate  State 
licensing  or  authorizing  agency,  the 
appropriate  accrediting  agencies,  and 
the  public  no  later  than  30  days  after  it 
makes  the  decision: 

(1)  A  decision  to  award  initial 
accreditation  or  preaccreditation  to  an 
instittltion  or  program. 

(2)  A  decision  to  renew  an 
institution's  or  program's  accreditation 
or  preaccreditation; 

(d)  Provides  written  notice  of  the 
following  types  of  decisions  to  the 
Secretary,  the  appropriate  State 
licensing  or  authorizing  agency,  and  the 
appropriate  accrediting  agencies  at  the 
same  time  it  notifies  the  institution  or 
program  of  the  decision,  but  no  later 
than  30  days  after  it  reaches  the 
decision: 

(1)  A  final  decision  to  place  an 
institution  or  program  on  probation  or 
an  equivalent  status. 

(2)  A  final  decision  to  deny, 
withdraw,  suspend,  revoke,  or  terminate 
the  accreditation  or  preaccreditation  of 
an  institution  or  program; 

(c)  Provides  written  notice  to  the 
public  of  the  decisions  listed  in 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section  within  24  hours  of  its  notice  to 
the  institution  or  program; 
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(d)  For  any  decision  listed  in 
paragraph  (b)(2)  of  this  section,  makes 
available  to  the  Secretary,  the 
appropriate  State  licensing  or 
authorizing  agency,  and  the  public  upon 
request,  no  later  than  60  days  after  the 
decision,  a  brief  statement  summarizing 
the  reasons  for  the  agency's  decision 
and  the  comments,  if  any,  that  the 
affected  institution  or  program  may 
wish  to  make  with  regard  to  that 
decision;  and 

(e)  Notifies  the  Secretary,  the 
appropriate  State  licensing  or 
authorizing  agency,  the  appropriate 
accrediting  agencies,  and,  upon  request, 
the  public  if  an  accredited  or 
preaccredited  institution  or  program — 

(1)  Decides  to  withdraw  voluntarily 
from  accreditation  or  preaccreditation, 
within  30  days  of  receiving  notification 
from  the  institution  or  program  that  it  is 
withdrawing  voluntarily  from 
accreditation  or  preaccreditation;  or 

(2)  Lets  its  accreditation  or 
preaccreditation  lapse,  within  30  days 
of  the  date  on  which  accreditation  or 
preaccreditation  lapses. 

(Approved  by  tlie  Office  of  Management  and 
Budget  under  control  number  1845-0003h 
(Authority:  20  U.S.C.  1099b) 

§602.27    Other  information  an  agency 
must  provide  ttw  Department. 

The  agency  must  submit  to  the 
Department — 

(a)  A  copy  of  any  annual  report  it 
prepares; 

(b)  A  copy,  updated  annually,  of  its 
directory  of  accredited  and 
preaccredited  institutions  and  programs; 

(c)  A  summary  of  the  agency's  major 
accrediting  activities  during  the 
fwevious  year  (an  annual  data 
summary),  if  requested  by  the  Secretary 
to  carry  out  the  Secretary's 
responsibilities  related  to  this  part;    . 

(d)  Any  proposed  change  in  the 
agency's  policies,  procedures,  or 
accreditation  or  preaccreditation 
standards  that  might  alter  its — 

(1)  Scope  of  recognition;  or 

(2)  Compliance  with  the  criteria  for 
recognition; 

(e)  The  name  of  any  institution  or 
program  it  accredits  that  the  agency  has 
reason  to  believe  is  failing  to  meet  its 
Title  IV,  HEA  program  responsibilities 
or  is  engaged  in  fraud  or  abuse,  cilong 
with  the  agency's  reasons  for  concern 
about  the  institution  or  program;  and 

(f)  If  the  Secretary  requests, 
information  that  may  bear  upon  an 
accredited  or  preaccredited  institution's 
compliance  with  its  Title  IV,  HEA 
program  responsibilities,  including  the 
eligibility  of  the  institution  or  program 
to  participate  in  Title  FV,  HEA  programs. 
The  Secretary  may  ask  for  this 


information  to  assist  the  E)epartment  in 
resolving  problems  with  the 
institution's  participation  in  the  Title 
IV,  HEA  programs. 

(Approved  by  tlie  Office  of  Management  and 
Budget  under  control  number  1845-0003) 
(Authority:  20  U.S.C.  1099b) 

§  602.28    Regard  for  decisions  of  States 
and  other  accrediting  agencies. 

(a)  If  the  agency  is  an  institutional 
accrediting  agency,  it  may  not  accredit 
or  preaccredit  institutions  that  lack  legal 
auUiorization  imder  applicable  State 
law  to  provide  a  program  of  education 
beyond  the  secondary  level. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  agency  may  not 
grant  initial  or  renewed  accreditation  or 
preaccreditation  to  an  institution,  or  a 
program  offered  by  an  institution,  if  the 
agency  knows,  or  has  reasonable  cause 
to  know,  that  the  institution  is  the 
subject  of— 

(1)  A  pending  or  final  action  brought 
by  a  State  agency  to  suspend,  revoke, 
withdraw,  or  terminate  the  institution's 
legal  authority  to  provide  postsecondary 
education  in  the  State; 

(2)  A  decision  by  a  recognized  agency 
to  deny  accreditation  or 
preaccreditation; 

(3)  A  pending  or  final  action  brought 
by  a  recognized  accrediting  agency  to 
suspend,  revoke,  withdraw,  or  terminate 
the  institution's  accreditation  or 
preaccreditation;  or 

(4)  Probation  or  an  equivalent  status 
imposed  by  a  recognized  agency. 

(c)  The  agency  may  grant 
accreditation  or  preaccreditation  to  an 
institution  or  program  described  in 
paragraph  (b)  of  this  section  only  if  it 
provides  to  the  Secretary,  within  30 
days  of  its  action,  a  thorough  and 
reasonable  explanation,  consistent  with 
its  standards,  why  the  action  of  the 
other  body  does  not  preclude  the 
agency's  grant  of  accreditation  or 
preaccreditation. 

(d)  If  the  agency  learns  that  an 
institution  it  accredits  or  preaccredits, 
or  an  institution  that  offers  a  program  it 
accredits  or  preaccredits,  is  the  subject 
of  an  adverse  action  by  another 
recognized  accrediting  agency  or  has 
been  placed  on  probation  or  an 
equivalent  status  by  another  recognized 
agency,  the  agency  must  promptly 
review  its  accreditation  or 
preaccreditation  of  the  institution  or 
program  to  determine  if  it  should  also 
take  adverse  action  or  place  the 
institution  or  program  on  probation  or 
show  cause. 

(e)  The  agency  must,  upon  request, 
share  with  other  appropriate  recognized 
accrediting  agencies  and  recognized 
State  approval  agencies  information 


about  the  accreditation  or 
preaccreditation  status  of  an  institution 
or  program  and  any  adverse  actions  it 
has  taken  against  an  accredited  or 
preaccredited  institution  or  program. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1845-0003) 
(Authority:  20  U.S.C.  1099b) 

Subpart  C— The  RacognKion  Procesa 

Application  and  Review  by  Department 
Staff 

§602.30    How  does  an  agency  apply  for 
recognition? 

(a)  An  accrediting  agency  seeking 
initial  or  continued  recognition  must 
submit  a  written  application  to  the 
Secretary.  The  application  must  consist 
of— 

(1)  A  statement  of  the  agency's 
requested  scope  of  recognition; 

(2)  Evidence  that  the  agency  complies 
with  the  criteria  for  recognition  listed  in 
subpart  B  of  this  part;  and 

(3)  Supporting  dociunentation. 

(b)  By  submitting  an  application  for 
recognition,  the  agency  authorizes 
Department  staff  to  observe  its  site  visits 
and  decision  meetings  and  to  gain 
access  to  agency  records,  personnel,  and 
facilities  on  an  announced  or 
unaimounced  basis. 

(c)  The  Secretary  does  not  make 
available  to  the  public  any  confidential 
agency  materials  a  Department 
employee  reviews  during  the  evaluation 
of  either  the  agency's  application  for 
recognition  or  the  agency's  compliance 
with  the  criteria  for  recognition. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1845-0003) 
(Authority:  20  U.S.C.  1099b) 

§  602.31    How  does  Department  staff 
review  an  agency's  application? 

(a)  Upon  receipt  of  an  agency's 
application  for  either  initial  or 
continued  recognition,  Department 
staff— 

(1)  Establishes  a  schedule  for  the 
review  of  the  agency  by  Department 
staff,  the  National  Advisory  Committee 
on  Institutional  Quality  and  Integrity, 
and  the  Secretary; 

(2)  Publishes  a  notice  of  the  agency's 
application  in  the  Federal  Register, 
inviting  the  public  to  comment  on  the 
agency's  compliance  with  the  criteria 
for  recognition  and  establishing  a 
deadline  for  receipt  of  public  comment; 
and 

(3)  Provides  State  licensing  or 
authorizing  agencies,  all  currently 
recognized  accrediting  agencies,  and 
other  appropriate  organizations  with 
copies  of  the  Federal  Register  notice. 

(b)  Department  staff  analyzes  th'e 
agency's  application  to  determine 
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whether  the  agency  satisfies  the  criteria 
for  recognition,  taking  into  account  all 
available  relevant  information 
concerning  the  compliance  of  the 
agency  with  those  criteria  and  any 
deficiencies  in  the  agency's  performance 
with  respect  to  the  criteria.  The  analysis 
includes — 

(1)  Site  visits,  on  an  announced  or 
unannounced  basis,  to  the  agency  and, 
at  the  Secretary's  discretion,  to  some  of 
the  institutions  or  programs  it  accredits 
orpreaccredits; 

(2)  Review  of  the  public  comments 
and  other  third-party  information  the 
Department  staff  receives  by  the 
established  deadline,  as  well  as  any 
other  information  Department  staff 
assembles  for  purposes  of  evaluating  the 
agency  under  this  part;  and 

(3)  Review  of  complaints  or  legal 
actions  involving  the  agency- 

(c)  Department  staffs  evaluation  may 
also  include  a  review  of  information 
directly  related  to  institutions  or 
programs  accredited  or  preaccredited  by 
the  agency  relative  to  their  compliance 
with  the  agency's  standards,  the 
effectiveness  of  the  standards,  and  the 
agency's  application  of  those  standards. 

(d)  U,  at  any  point  in  its  evaluation  of 
an  agency  seeking  initial  recognition. 
Department  staff  determines  that  the 
agency  fails  to  demonstrate  substantial 
compliance  with  the  basic  eligibility 
requirements  in  §§  602.10  through 
602.13,  the  staff— 

(1)  Returns  the  agency's  application 
and  provides  the  agency  with  an 
explanation  of  the  deficiencies  that 
caused  staff  to  take  that  action;  and 

(2)  RecommeiMs  that  the  agency 
withdraw  its  application  and  reapply 
when  the  agency  can  demonstrate 
compliance. 

(e)  Except  with  respect  to  an 
application  that  is  withdrawn  under 
paragraph  (d)  of  this  section,  when 
Department  staff  completes  its 
evaluation  of  the  agency,  the  staff — 

(1)  Prepares  a  written  analysis  of  the 
agency,  which  includes  a  recognition 
recommendation; 

(2)  Sends  the  analysis  and  all 
supporting  documentation,  including  all 
third-party  comments  the  Department 
received  by  the  established  deadline,  to 
the  agency  no  later  than  45  days  before 
the  Advisory  Conunittee  meeting;  and 

(3)  Invites  the  agency  to  provide  a 
written  response  to  the  staff  analysis 
and  third-party  comments,  specifying  a 
deadline  for  the  response  that  is  at  least 
two  weeks  before  the  Advisory 
Committee  meeting. 

(f)  ff  Department  staff  fails  to  provide 
the  agency  with  the  materials  described 
in  paragraph  (e)(2)  of  this  section  at 
least  45  days  before  the  Advisory 


Committee  meeting,  the  agency  may 
request  that  the  Advisory  Committee 
defer  acting  on  the  application  at  that 
meeting.  If  Department  staffs  failure  to 
send  the  materials  at  least  45  days 
before  the  Advisory  Committee  meeting 
is  due  to  the  failure  of  the  agency  to 
submit  reports  or  other  information  the 
Secretary  requested  by  the  deadline  the 
Secretary  established,  the  agency  forfeits 
its  right  to  request  a  deferral. 

(g)  Department  staff  reviews  any 
response  to  the  staff  analysis  that  the 
agency  submits.  If  necessary, 
Department  staff  prepares  an  addendum 
to  the  staff  analysis  and  provides  the 
agency  with  a  copy. 

(h)  Before  the  Advisory  Committee 
meeting.  Department  staff  provides  the 
Advisory  Conunittee  with  the  following 
information: 

(1)  The  agency's  application  for     ' 
recognition  and  supporting 
dociunentation. 

(2)  The  Department  staff  analysis  of 
the  agency. 

(3)  Any  written  third-party  conunents 
the  Department  received  about  the 
agency  on  or  before  the  established 
deadline. 

(4)  Any  agency  response  to  either  the 
Department  staff  analysis  or  third-party 
comments. 

(5)  Any  addendvim  to  the  Department 
staff  analysis. 

(6)  Any  other  information  Department 
staff  relied  on  in  developing  its  analysis. 

(i)  At  least  30  days  before  the 
Advisory  Committee  meeting,  the 
Department  publishes  a  notice  of  the 
meeting  in  the  Federal  Register  inviting 
interested  parties,  including  those  who 
submitted  third-party  comments 
concerning  the  agency's  compliance 
with  the  criteria  for  recognition,  to  make 
oral  presentations  before  the  Advisory 
Committee. 

(Authority:  20  U.S.C.  1099b) 

Review  by  the  National  Advisory  . 
Committee  on  Institutional  Quality  and 
Integrity 

S  602.32    What  is  the  role  of  the  Advisory 
Committee  and  the  senior  Department 
official  in  the  review  of  an  agency's 
application? 

(a)  The  Advisory  Committee  considers 
an  agency's  application  for  recognition 
at  a  public  meeting  and  invites 
Department  staff,  the  agency,  and  other 
interested  parties  to  make  oral 
presentations  at  the  meeting.  A 
transcript  is  made  of  each  Advisory 
Conunittee  meeting. 

(b)  When  it  concludes  its  review,  the 
Advisory  Committee  recommends  that 
the  Secretary  either  approve  or  deny 
recognition  or  that  the  Secretary  defer  a 


decision  on  the  agency's  application  for 
recognition. 

(IKi)  The  Advisory  Committee 
recommends  approval  of  recognition  if 
the  agency  complies  with  the  criteria  for 
recognition  listed  in  subpart  B  of  this 
part  and  if  the  agency  is  effective  in  its 
performance  with  respect  to  those 
criteria. 

(ii)  If  the  Advisory  Committee 
recommends  approval,  the  Advisory 
Committee  also  recommends  a 
recognition  period  and  a  scope  of 
recognition. 

(iii)  U  the  recommended  scope  or 
period  of  recognition  is  less  than  that 
requested  by  the  agency,  the  Advisory 
Committee  explains  its  reasons  for 
recommending  the  lesser  scope  or 
recognition  period. 

(2)(i)  If  the  agency  fails  to  comply 
with  the  criteria  for  recognition  in 
subpart  B  of  this  part,  or  if  the  agency 
is  not  effective  in  its  performance  with 
respect  to  those  criteria,  the  Advisory 
Committee  reconunends  denial  of 
recognition^  imless  the  Advisory 
Conunittee  concludes  that  a  deferral 
under  paragraph  (b)(3)  of  this  section  is 
warranted. 

(ii)  If  the  Advisory  Committee 
recommends  denial  ^  the  Advisory 
Committee  specifies  the  reasons  for  its 
reconunendation,  including  all  criteria    ' 
the  agency  fails  to  meet  and  all  areas  in 
which  the  agency  fail  5  to  perform 

effectively. 

(3)(i)  The  Advisory  Committee  may 
recommend  deferral  of  a  decision  on 
recognition  if  it  concludes  that  the 
agency's  deficiencies  do  not  warrant 
immediate  loss  of  recognition  and  if  it 
concludes  that  the  agency  will 
demonstrate  or  achieve  compliance  with 
the  criteria  for  recognition  and  effective 
performance  with  respect  to  those 
criteria  before  the  expiration  of  the 
deferral  period. 

(ii)  In  its  deferral  reconunendation, 
the  Advisory  Committee  states  the  bases 
for  its  conclusions,  specifies  any  criteria 
for  recognition  the  agency  fails  to  meet, 
and  identifies  any  areas  in  which  the 
agency  fails  to  perform  effectively  with 
respect  to  the  criteria. 

(lii)  The  Advisory  Committee  also 
recommends  a  deferral  period,  which 
may  not  exceed  12  months,  either  as  a 
single  deferral  period  or  in  combination 
witih  any  expiring  deferral  period  in 
which  similar  deficiencies  in 
compliance  or  performance  were  cited 
by  the  Secretary. 

(c)  At  the  conclusion  of  its  meeting, 
the  Advisory  Committee  forwards  its 
recommendations  to  the  Secretary 
through  the  senior  Department  official. 

(d)  For  any  Advisory  Committee 
recommendation  not  appealed  imder 
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§  602.33,  the  senior  Department  official 
includes  with  the  Advisory  Committee 
materials  forwarded  to  the  Secretary  a 
memorandum  containing  the  senior 
Department  official's  recommendations 
regarding  the  actions  proposed  by  the 
Advisory  Committee. 
(Authority:  20  U.S.C.  1099b  and  1145) 

§  602.33    How  may  an  agency  appeal  ■ 
recommendation  of  the  Advisory 
Committee? 

(a)  Either  the  agency  or  the  senior 
Department  official  may  appeal  the 
Advisory  Committee's  recommendation. 
It  a  party  wishes  to  appeal,  that  party 
must — 

(1)  Notiiy  the  Secretary  and  the  other 
party  in  writing  of  its  intent  to  appeal 
the  recommendation  no  later  than  10 
days  after  the  Advisory  Committee 
meeting; 

(2J  Submit  its  appeal  in  writing  to  the 
Secretary  no  later  than  30  days  after  the 
Advisory  Committee  meeting;  and 

(3)  Provide  the  other  party  with  a 
copy  of  the  appeal  at  the  same  time  it 
submits  the  appeal  to  the  Secretary. 

(b)  The  non-appealing  party  may  file 
a  written  response  to  the  appeal.  If  that 
party  wishes  to  do  so,  it  must — 

(1)  Submit  its  response  to  the 
Secretary  no  later  than  30  days  after 
receiving  its  copy  of  the  appeal;  and 

(2)  Provide  the  appealing  party  with 
a  copy  of  its  response  at  the  same  time 
it  submits  its  response  to  the  Secretary. 

(c)  Neither  the  agency  nor  the  senior 
Department  official  may  include  any 
new  evidence  in  its  submission;  i.e., 
evidence  it  did  not  previously  submit  to 
the  Advisory  Committee. 

(Authority:  20  U.S.C.  1099b  and  1145) 
Review  and  Decision  by  tlie  Secretary 

§  602.34    What  does  the  Secretary  consider 
when  making  a  recognition  decision? 

The  Secretary  makes  the  decision 
regarding  recognition  of  an  agency 
based  on  the  entire  record  of  the 
agency's  application,  including  the 
following: 

(a)  The  Advisory  Committee's 
recommendation. 

(b)  The  senior  Department  official's 
recommendation,  if  any. 

(c)  The  agency's  application  and 
supporting  documentation. 

(d)  The  Department  staff  analysis  of 
the  agency. 

(ej  All  written  third-party  comments 
forwarded  by  Department  staff  to  the 
Advisory  Committee  for  consideration 
at  the  meeting. 

(f)  Any  agency  response  to  the 
Department  staff  analysis  and  third- 
party  comments. 

(g)  Any  addendum  to  the  Department 
staff  analysis. 


(h)  All  oral  presentations  at  the 
Advisory  Committee  meeting. 

(i)  Any  materials  submitted  by  the 
parties,  within  the  established 
timeframes,  in  an  appeal  taken  in 
accordance  with  §  602.33. 

(Authority:  20  U.S.C.  1099b) 

§602.35    What  information  does  the 
Secretary's  recognition  decision  include? 

(a)  The  Secretary  notifies  the  agency 
in  writing  of  the  Secretary's  decision 
regarding  the  agency's  application  for 
recognition. 

(b)  The  Secretary  either  approves  or 
denies  recognition  or  defers  a  decision 
on  the  agency's  application  for 
recognition. 

(l)(i)  The  Secretary  approves 
recognition  if  the  agency  complies  with 
the  criteria  for  recognition  listed  in 
subpart  B  of  this  part  and  if  the  agency 
is  effective  in  its  performance  with 
respect  to  those  criteria. 

(li)  If  the  Secretary  approves 
recognition,  the  Secretary's  recognition 
decision  defines  the  scope  of 
recognition  and  the  recognition  period. 

(iii)  U  the  scope  or  period  of 
recognition  is  less  than  that  requested 
by  the  agency,  the  Secretary  explains 
the  reasons  for  approving  a  lesser  scope 
or  recognition  period. 

(2)(i)  If  the  agency  fails  to  comply 
with  the  criteria  for  recognition  in 
subpart  B  of  this  part,  or  if  the  agency . 
is  not  effective  in  its  performance  with 
respect  to  those  criteria,  the  Secretary 
denies  recognition,  unless  the  Secretary 
concludes  that  a  deferral  under 
paragraph  (b)(3]  of  this  section  is 
warranted. 

(ii)  If  the  Secretary  denies  recognition, 
the  Secretary  specifies  the  reasons  for 
this  decision,  including  all  criteria  the 
agency  fails  to  meet  and  all  areas  in 
which  the  agency  fails  to  perform 

effectively. 

(3)(i)  The  Secretary  may  defer  a 
decision  on  recognition  if  the  Secretary 
concludes  that  the  agency's  deficiencies 
do  not  warrant  immediate  loss  of 
recognition  and  if  the  Secretary 
concludes  that  the  agency  will 
demonstrate  or  achieve  compliance  with 
the  criteria  for  recognition  and  effective 
performance  with  respect  to  those 
criteria  before  the  expiration  of  the 
deferral  period. 

(ii)  In  the  deferral  decision,  the 
Secretary  states  the  bases  for  the 
Secretar}''s  conclusions,  specifies  any 
criteria  for  recognition  the  agency  fads 
to  meet,  and  identifies  any  areas  in 
which  the  agency  fails  to  perform 
effectively  with  respect  to  the  criteria. 

(iii)  The  Secretary  also  establishes  a 
deferral  period,  which  begins  on  the 
date  of  the  Secretary's  decision. 


(iv)  The  deferral  period  may  not 
exceed  12  months,  either  as  a  single 
deferral  period  or  in  combination  with 
any  expiring  deferral  period  in  which 
similar  deficiencies  in  compliance  or 
performance  were  cited  by  the 
Secretary,  except  that  the  Secretary  may 
grant  an  extension  of  an  expiring 
deferral  period  at  the  request  of  the 
agency  for  good  cause  shown. 

(c)  The  recognition  period  may  not 
exceed  five  years. 

(d)  If  the  Secretary  does  not  reach  a 
final  decision  to  approve  or  deny  an 
agency's  application  for  continued 
recognition  before  the  expiration  of  its 
recognition  period,  the  Secretary 
automatically  extends  the  recognition 
period  until  the  final  decision  is 
reached. 

(Authority:  20  U.S.C.  1099b) 

§602.36    May  an  agency  appeal  the 
Secretary's  final  recognition  decision? 

An  agency  may  appepi  the  Secretary's 
decision  under  this  part  in  the  Federal 
courts  as  a  final  decision  in  accordance 
with  applicable  Federal  law. 

(Authority:  20  U.S.C.  1099b) 

Subpart  D — Limitation,  Suspension,  or 
Termination  of  Recognition  Limitation, 
Suspension,  and  Termination 
Procedures 

§  602.40    How  may  the  Secretary  limit, 
suspend,  or  terminate  an  agency's 
recognition? 

(a)  If  the  Secretary  determines,  after 
notice  and  an  opportunity  for  a  hearing, 
that  a  recognized  agency  does  not 
comply  with  the  criteria  for  recognition 
in  subpart  B  of  this  part  or  that  the 
agency  is  not  effective  in  its 
performance  with  respect  to  those 
criteria,  the  Secretary — 

(1)  Limits,  suspends,  or  terminates  the 
agency's  recognition;  or 

(2)  Requires  the  agency  to  take 
appropriate  action  to  bring  itself  into 
compliance  with  the  criteria  and 
achieve  effectiveness  within  a 
timefi-ame  that  may  not  exceed  12 
months. 

(b)  If,  at  the  conclusion  of  the 
timeframe  specified  in  paragraph  (a)(2) 
of  this  section,  the  Secretary  determines, 
after  notice  and  an  opportunity  for  a 
hearing,  that  the  agency  has  failed  to 
bring  itself  into  compliance  or  has  failed 
to  achieve  effectiveness,  the  Secretary 
limits,  suspends,  or  terminates 
recognition,  imless  the  Secretary 
extends  the  timeframe,  on  request  by  the 
agency  for  good  cause  shown. 

(Authority:  20  U.S.C.  1099b). 
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S  602.41    What  are  ttta  notica  procadurea? 

(a)  Department  staff  initiates  an  action 
to  limit,  suspend,  or  terminate  an 
agency's  recognition  by  notifying  the 
agency  in  writing  of  the  Secretary's 
intent  to  limit,  suspend,  or  terminate 
recognition.  The  notice — 

(1)  Describes  the  specific  action  the 
Secretary  seeks  to  take  against  the 
agency  and  the  reasons  for  that  action, 
including  the  criteria  with  which  the 
agency  has  failed  to  comply; 

(2)  Specifies  the  effective  date  of  the 
action;  and 

(3)  Informs  the  agency  of  its  right  to 
respond  to  the  notice  and  request  a 
hearing. 

(b)  Department  staff  may  send  the 
notice  described  in  paragraph  (a)  of  this 
section  at  any  time  (he  staff  concludes 
that  the  agency  fails  to  comply  with  the 
criteria  for  recognition  in  subpart  B  of 
this  part  or  is  not  effective  in  its 
performance  with  respect  to  those 
criteria. 

(Authority:  20  U.S.C.  1099b1 

f  602.42    What  are  tha  raaponaa  and 
haaring  procaduraa? 

(a)  If  the  agency  wishes  either  to 
respond  to  the  notice  or  request  a 
hearing,  or  both,  it  must  do  so  in  writing 
no  later  than  30  days  after  it  receives  the 
notice  of  the  Secretary's  intent  to  limit, 
suspend,  or  terminate  recognition. 

(1)  "The  agency's  submission  must 
identify  the  issues  and  facts  in  dispute 
and  the  agency's  position  on  them. 

(2)  If  neither  a  response  nor  a  request 
for  a  hearing  is  filed  by  the  deadline,  the 
notice  of  intent  becomes  a  final  decision 
by  the  Secretary. 

(b)(1)  After  receiving  the  agency's 
response  and  hearing  request,  if  any,  the 
Secretary  chooses  a  subcommittee 
composed  of  five  members  of  the 
Advisory  Committee  to  adjudicate  the 
matter  and  notifies  the  agency  of  the 
subcommittee's  membership. 

(2)  The  agency  may  challenge 
membership  of  the  subcommittee  on 
grounds  of  conflict  of  interest  on  the 
part  of  one  or  more  members  and,  if  the 
agency's  challenge  is  successful,  the 
Secretary  will  replace  the  member  or 
members  challenged. 

(c)  After  the  subcommittee  has  been 
selected.  Department  staff  sends  the 
members  of  the  subcommittee  copies  of 
the  notice  to  limit,  suspend,  or 
terminate  recognition,  along  with  the 
agency's  response,  if  any. 

(d)(1)  If  a  hearing  is  requested,  it  is 
held  in  Washington,  DC,  at  a  date  and 
time  set  by  Department  staff. 


(2)  A  transcript  is  made  of  the 
hearing. 

(3)  Except  as  provided  in  paragraph 
(e)  of  this  section,  the  subcommittee 
allows  Department  staff,  the  agency,  and 
any  interested  party  to  make  an  oral  or 
written  presentation,  which  may 
include  the  introduction  of  written  and 
oral  evidence. 

(e)  On  agreement  by  Department  staff 
and  the  agency,  the  subcommittee 
review  may  be  based  solely  on  the 
written  materials  submitted. 

(Authority:  20  U.S.C.  1099b) 

§  602.43  How  is  a  decision  on  limitation, 
suspension,  or  termination  of  recognition 
reached? 

(a)  After  consideration  of  the  notice  of 
intent  to  limit,  suspend,  or  terminate 
recognition,  the  agency's  response,  if 
any,  and  all  submissions  and 
presentations  made  at  the  hearing,  if 
any,  the  subcommittee  issues  a  written 
opinion  and  sends  it  to  the  Secretary, 
with  copies  to  the  agency  and  the  senior 
Department  official.  The  opinion 
includes — 

(1)  Findings  of  fact,  based  on 
consideration  of  all  the  evidence, 
presentations,  and  submissions  before 
the  subcommittee; 

(2)  A  recommendation  as  to  whether 
a  limitation,  suspension,  or  termination 
of  the  agency's  recognition  is  warranted; 
and 

(3)  The  reasons  supporting  the 
subcommittee's  recommendation. 

(b)  Unless  the  subcommittee's 
recommendation  is  appealed  under 
§  602.44,  the  Secretary  issues  a  final 
decision  on  whether  to  limit,  suspend, 
or  terminate  the  agency's  recognition. 
The  Secretary  bases  the  decision  on 
consideration  of  the  full  record  before 
the  subcommittee  and  the 
subcommittee's  opinion. 

(Authority:  20  U.S.C.  1099b) 
Appeal  Rights  and  Procedures 

§  602.44  How  may  an  agency  appeai  the 
sul>committee's  recommendation? 

(a)  Either  the  agency  or  the  senior 
Department  official  may  appeal  the 
subcommittee's  recommendation,  ff  a 
party  wishes  to  appeal,  that  party 
must — 

(1)  Notify  the  Secretary  cuid  the  other 
party  in  writing  of  its  intent  to- appeal 
the  recommendation  no  later  than  10 
days  after  receipt  of  the 
recommendation; 

(2)  Submit  its  appeal  to  the  Secretary 
in  writing  no  later  than  30  days  after 
receipt  of  the  recommendation;  and 


(3)  Provide  the  other  party  with  a 
copy  of  the  appeal  at  the  same  time  it 
submits  the  appeal  to  the  Secretary. 

(b)  The  non-appealing  party  may  file 
a  written  response  to  the  appeal.  If  that 
party  wishes  to  do  so,  it  must — 

(1)  Submit  its  response  to  the 
Secretary  no  later  than  30  days  after 
receiving  its  copy  of  the  appeal;  and 

(2)  Provide  the  appealing  party  with 
a  copy  of  its  response  at  the  same  time 
it  submits  its  response  to  the  Secretary. 

(c)  Neither  the  agency  nor  the  senior 
Department  official  may  include  any 
new  evidence  in  its  submission,  i.e., 
evidence  it  did  not  previously  submit  to 
the  subcommittee. 

(d)  If  the  subcommittee's 
recommendation  is  appealed,  the 
Secretary  renders  a  final  decision  after 
taking  into  account  that 
recommendation  and  the  parties' 
written  submissions  on  appeal,  as  well 
as  the  entire  record  before  the 
subcommittee  and  the  subcommittee's 
opinion. 

(Authority:  20  U.S.C.  1099b) 

§  602.45    May  an  agency  appeal  the 
Secretary's  final  decision  to  limit,  suspend, 
or  terminate  Its  recognition? 

An  agency  may  appeal  the  Secretary's 
final  decision  limiting,  suspending,  or 
terminating  its  recognition  to  the 
Federal  courts  as  a  final  decision  in 
accordance  with  applicable  Federal  law. 

(Authority:  20  U.S.C.  1099b) 

Subpart  E— Department 

Responsibilities 

§602.50    What  information  does  the 
Department  share  with  a  recognized  agency 
alMut  ita  accredited  institutions  and 
programa? 

(a)  If  the  Department  takes  an  action 
against  an  institution  or  program 
accredited  by  the  agency,  it  notifies  the 
agency  no  later  than  10  days  after  taking 
that  action. 

(b)  If  another  Federal  agency  or  a  State 
agency  notifies  the  Department  that  it 
has  taken  an  action  against  an 
institution  or  program  accredited  by  the 
agency,  the  Department  notifies  the 
agency  as  soon  as  possible  but  no  later 
than  10  days  after  receiving  the  written 
notice  fi-om  the  other  Government 
agency. 

(Authority:  20  U.S.C.  1099b) 
(FR  Doc.  99-27313  Filed  10-19-99;  8:45  am] 
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OFRCE  OF  MANAGEMENT  AND 
BUDGET 

Recommendations  From  the 
Metropolitan  Area  Standards  Review 
Committee  to  the  Office  of 
Management  and  Budget  Concerning 
Changes  to  the  Standards  for  Defining 
Metropolitan  Areas 

agency:  Executive  Office  of  the 
President,  Office  of  Management  and 
Budget  (OMB).  Office  of  Information 
and  Regulatory  Affairs. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  OMB  requests  conmients  on 
recommendations  that  it  has  received^ 
from  the  Metropolitan  Area  Standards 
Review  Committee  (MASRC)  for 
changes  to  OMB's  metropolitan  area 
(MA)  standards.  MASRC's  report  and 
recommendations,  which  are  published 
in  their  entirety  in  the  Appendix,  are 
the  result  of  a  comprehensive  review  of 
the  MA  concept  and  current  (1990) 
standards  that  began  earlier  this  decade. 
The  review  will  culminate  in 
publication  prior  to  Census  2000  of 
standards  for  the  first  decade  of  the  next 
century. 

DATES:  To  ensure  consideration  during 
the  final  decision  making  process, 
written  comments  must  be  received  no 
later  than  December  20, 1999. 

ADDRESSES:  Written  comments  on  the 
recommendations  should  be  submitted 
to  James  D.  Fitzsimmons,  U.S.  Bureau  of 
the  Census,  IPC-Population  Division, 
Washington,  DC  20233-8860;  fax  (301) 
457-3034. 

Electronic  Data  Availability:  This 
Federal  Register  Notice  is  available 
electronically  from  the  OMB  home  page: 
<<http://www.whitehouse.gov/OMB/ 
fedreg/index.html».  Federal  Register 
Notices  also  are  available  electronically 
from  the  U.S.  Government  Printing 
Office  web  site:  «http:// 

www.access.gpo.gov/su docs/aces/ 

acesl40.html». 

FOR  FURTHER  INFORMATION  CONTACT: 
James  D.  Fitzsimmons,  Chair, 
Metropolitan  Area  Standards  Review 
Committee,  (301)  457-2419;  or  E-mail 
«pop.£rquestion®ccmail.census.gov». 

SUPPLEMENTARY  INFORMATION: 

Outline  of  Notice 

1.  Background 

2.  Review  Process 

3.  Summary  of  Comments  Received  in 

Response  to  the  Federal  Register  Notice 
of  December  21, 1998 

4.  Overview  of  MASRC  Report 

5.  Issues  for  Comment 


Appendix— Report  to  the  Office  of 
Management  and  Budget  on  tfie  Review  of 
the  Metropolitan  Area  Standards  and 
Recommendations  for  Standards  for 
Defining  Core-Based  Statistical  Areas  for 
the  First  Decade  of  the  21st  Century 

A.  Formation  of  the  Metropolitan  Area 

Standards  Review  Committee 

B.  Public  Participation  and  Comment 

C.  Review  Process 

D.  Principles  Guiding  Review  and 

Development  of  Recommendations 

E.  Issues  Under  Review 

F.  Comparison  of  the  Current  Metropolitan 

Area  Standards  with  the  Recommended 
Core-Based  Statistical  Area  Standards  . 

G.  Recommended  Standards  for  Defining 

Core-Based  Statistical  Areas  for  the  First 
Decade  of  the  21st  Century 
H.  Key  Terms 

1.  Background 

The  metropolitan  area  (MA)  program 
has  provided  stemdard  statistical  area 
definitions  at  the  metropolitan  level  for 
50  years.  In  the  1940s,  it  became  clear 
that  the  value  of  data  produced  at  that 
level  by  Federal  Government  agencies 
would  be  greatly  enhanced  if  agencies 
used  a  single  set  of  geographic 
definitions  for  the  Nation's  metropolitan 
areas.  The  Office  of  Management  and 
Budget's  (OMB's)  predecessor,  the 
Biu'eau  of  the  Budget,  led  the  effort  to 
develop  what  were  then  called 
"standard  metropolitan  areas"  in  time 
for  their  use  in  1950  census  reports. 
Since  then,  vast  niunbers  of  directly 
comparable  MA  data  products  have 
been  made  available  to  government, 
business,  scholars,  citizens' 
organizations,  and  others  interested  in 
studpng  various  aspects  of  MAs. 

The  general  concept  of  an  MA  is  that 
of  an  area  containing  a  large  population 
nucleus  and  adjacent  communities  that 
have  a  high  degree  of  integration  with 
that  nucleus.  This  general  concept  has 
remained  essentially  the  same  since 
MAs  were  first  defined  before  the  1950 
census.  The  purpose  of  MAs  also  is 
unchanged  from  when  they  were  first 
defined:  the  classification  provides  a 
nationally  consistent  set  of  definitions 
for  collecting,  tabulating,  and 
publishing  Federal  statistics  for 
geographic  areas.  Stated  differently, 
OMB  establishes  and  maintains  MAs 
solely  for  statistical  purposes.  In 
reviewing  and  revising  MAs,  OMB  does 
not  take  into  account  or  attempt  to 
anticipate  any  public  or  private  sector 
nonstatistical  uses  that  may  be  made  of 
the  definitions. 

The  evolution  of  the  standards  for 
defining  MAs  was  discussed  in  detail  in 
OMB's  Federal  Register  Notice  of 
December  21, 1998,  "Alternative 
Approaches  to  Defining  Metropolitan 
and  Nonmetropolitan  Areas"  (63  FR 


70526-70561).  Table  1  of  the  December 
Notice  summarized  the  evolution  of  MA 
standards  since  1950.  (The  December 
Notice  is  available  on  the  OMB  web 
site.) 

2.  Review  Process 

The  MA  standards  are  reviewed  and, 
if  warranted,  revised  in  the  years 
preceding  each  decennial  census. 
Periodic  review  of  the  MA  standards  is 
necessary  to  ensure  their  continued 
usefulness  and  relevance.  The  cturent 
review  of  the  MA  standards — the 
Metropolitan  Area  Standards  Review 
Project  (MASRP) — is  the  sixth  such 
review;  it  has  been  especially  thorough, 
reflecting  as  a  first  priority  users' 
concerns  with  the  conceptual  and 
operational  complexity  of  the  standards 
that  have  evolved  over  the  decades. 
Other  key  concerns  behind  the 
particularly  thorough  nature  of 
MASRP's  efforts  have  been:  (1)  whether 
modifications  to  the  standards  over  the 
years  have  permitted  them  to  stay 
abreast  of  phanges  in  population 
distribution  and  activity  patterns;  (2) 
whether  adveinces  in  computer 
applications  permit  consideration  of 
new  approaches  to  defining  areas;  and 
(3)  whether  there  is  a  practicable  way  to 
capture  a  more  complete  range  of  U.S. 
settlement  and  activity  patterns  than  the 
ciurent  MA  standards  capture. 

Specific,  major  issues  addressed  by 
MASRP  have  included: 

•  Whether  the  Federal  Government 
should  define  metropolitan  and 
nonmetropolitan  statistical  areas; 

•  The  geographic  imits — "building 
blocks" — that  should  be  used  in 
defining  the  statisticed  areas; 

•  The  criteria  that  should  be  used  to 
aggregate  the  building  blocks  in  defining 
the  statistical  areas; 

•  Whether  the  statistical  areas  should 
account  for  all  territory  of  the  Nation; 

•  Whether  there  should  be 
hierarchies  or  multiple  sets  of  statistical 
areas  in  the  classification; 

.  •  The  kinds  of  entities  that  should 
receive  official  recognition  in  the 
classffication; 

•  Whether  the  classification  should 
reflect  statistical  rules  only  or  allow  a 
role  for  local  opinion;  and 

•  How  frequently  statistical  areas 
should  be  updated. 

This  decade's  review  has  included 
several  Census  Bureau  research  projects, 
open  conferences  held  in  November 
1995  and  January  1999,  a  congressional 
hearing  in  July  1997,  presentations  at 
professional  and  academic  conferences, 
and  meetings  with  Federal,  State,  and 
local  officials. 

In  fall  1998,  OMB  chartered  the 
Metropolitan  Area  Standards  Review 
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Committee  (MASRC)  and  charged  it 
with  the  tasks  of  examining  the  current 
MA  standards  and  providing 
recommendations  for  possible  changes 
to  those  standards.  Agencies 
represented  on  MASRC  include  the 
Census  Bureau  (Chair),  Biireau  of 
Economic  Analysis,  Bureau  of  Labor 
Statistics,  Bm^au  of  Transportation 
Statistics,  Economic  Research  Service 
(Agriculture),  National  Center  for  Health 
Statistics,  and  ex  officio,  OMB.  The 
Census  Buireau  has  provided  research 
support  to  MASRC.  MASRC's  report 
summarizes  the  research  and  review 
process  that  led  to  the  committee's 
recommendations  (see  Appendix, 
Section  C). 

This  Notice  is  the  second  of  three 
Notices  related  to  the  review  of  the 
standards.  The  first  was  published  by 
OMB  in  the  Federal  Register  of 
December  21, 1998.  A  simimary  of 
comments  received  in  response  to  that 
Notice  is  provided  in  Section  3  below. 
OMB  expects  to  publish  the  final 
standards  in  the  third  Notice  prior  to 
census  day  (April  1)  2000. 

Ongoing  research  projects,  although 
not  intended  to  provide  additional 
information  for  formulating  final 
standards  for  the  next  decade,  will 
further  imderstanding  of  patterns  of 
settlmnent  and  activity  of  the  Nation's 
population  and  provide  information  for 
use  in  future  reviews  of  the  standards. 
Research  will  continue  into  aspects  of 
all  of  the  alternative  approaches  (and 
variations  thereof)  presented  in  the 
December  1998  Federal  Register  Notice. 
For  example.  Census  Bureau  staff  are 
investigating  the  feasibility  of 
developing  a  census  tract-level 
classification  to  identify  settlement  and 
land  use  categories  along  an  urban-rural 
continuum.  The  Census  Bureau  also  has 
a  project  to  conduct  additional  research 
on  the  comparative  density  approach 
outlined  in  the  December  1998  Federal 
Register  Notice  and  is  continuing 
research  on  potential  uses  of  directional 
commuting  statistics  in  defining 
statistical  areas.  Outcomes  of  this  work 
may  be  featured  in  pilot  projects  of  the 
Census  Bureau  or  other  agencies  during 
the  next  decade. 

3.  Summary  of  Comments  Received  in 
Response  to  the  Federal  Register  Notice 
of  December  21, 1998 

The  December  21,1998  Federal 
Register  Notice  (63  FR  70526-70561) 
called  for  comments  on:  (1)  the 
suitability  of  the  ciirrent  standards,  (2) 
the  principles  that  should  govern  any 
proposed  revisions  to  the  standards,  (3) 
reactions  to  the  four  approaches 
outlined  in  the  Notice,  and  (4)  proposals 
for  alternative  ways  to  define 


metropolitan  and  nonmetropolitan 
areas.  The  December  Notice  also  called 
for  comments  on  the  following 
questions:  (1)  What  geographic  unit 
should  be  used  as  the  "building  block" 
for  defining  areas  for  statistical 
purposes?  (2)  What  criteria  should  be 
used  to  aggregate  the  geographic 
building  blocks  into  statistical  areas?  (3) 
What  criteria  should  be  used  to  define 
a  set  of  statistical  areas  of  different  types 
that  together  classify  all  the  territory  of 
the  Nation? 

A  total  of  40  comments  were  received 
from  individuals  (ten),  municipalities 
(eight).  State  government  agencies 
(seven),  nongovernmental  organizations 
(seven).  Federal  agencies  (four), 
chambers  of  commerce  (two),  and 
regional  government  organizations 
(two). 

Among  commenters,  the  largest 
number  (ten)  preferred  the  commuting- 
based,  county-level  approach  (presented 
in  Part  IV,  Section  A  of  the  December 
Notice).  Four  commenters  preferred  the 
commuting-based,  census  tract-level 
approach  (Part  IV,  Section  B).  The 
directional  commuting,  census  tract- 
level  approach  (Part  IV,  Section  C)  was 
the  choice  of  one  commenter,  and  two 
stated  a  preference  for  the  comparative 
density,  coimty-level  approach  (Part  IV, 
Section  D).  Two  commenters  preferred 
adoption  of  both  the  commuting-based, 
county-level  and  the  conunuting-based, 
census  tract-level  approaches.  Twenty- 
one  commenters  did  not  indicate  a 
preference  for  any  of  the  four  alternative 
approaches  presented.  Comment  letters 
generally  emphasized  specific  issues 
rather  than  overall  approaches  for 
classifying  areas. 

The  issue  of  what  geographic  entity  to 
use  as  a  building  block  for  defining 
metropolitan  and  nonmetropolitan  areas 
drew  the  largest  number  of  comments. 
Thirty-five  of  the  40  commenters 
specifically  indicated  building  block 
preferences.  Of  these,  25  preferred 
continued  use  of  coimties,  five  preferred 
use  of  census  tracts,  and  two  preferred 
use  of  minor  civil  divisions  (MCDs). 
Three  commenters  indicated  a 
preference  for  dual  classifications — one 
using  counties  as  building  blocks  and 
the  other  using  census  tracts.  Three 
commenters  favored  continued  use  of 
MCDs  as  building  blocks  for  statistical 
areas  in  New  England. 

Of  the  40  commenters,  24  remarked 
on  the  kind  of  measiu«  to  be  used  in 
aggregating  entities  to  define 
metropolitan  and  nonmetropolitan 
areas.  Twenty-one  favored  use  of 
commuting  (joumey-to-work)  data  as 
the  primary  means  of  determining  the 
geographic  extent  of  metropolitan  and 
nonmetropolitan  areas.  A  few 


commenters,  however,  expressed 
concern  that  commuting  data  do  not 
describe  all  patterns  of  activity  and, 
therefore,  cannot  portray  all  social  and 
economic  linkages  between  entities. 
With  respect  to  specific  commuting 
criteria  to  be  used  in  qualifying  entities 
for  inclusion  within  metropolitan  and 
nonmetropolitan  areas,  one  commenter 
suggested  a  30  to  35  percent  minimum 
commuting  requirement;  another 
suggested  a  25  percent  minimum 
commuting  requirement.  No  other 
comments  were  received  regarding 
specific  commuting  thresholds. 

Central  city  identification  received 
little  attention.  Of  the  four  commenters 
who  did  respond  on  this  issue,  three 
favored  continued  identification  of 
central  cities;  one  favored  discontinuing 
this  practice.  Four  comments  were 
received  in  response  to  the  related  issue 
of  identifying  urban,  subiu-ban,  rural, 
and  other  settlement  categories  as  part 
of  the  standards.  Three  commenters 
favored  identification  of  such  categories 
as  part  of  the  standards;  one  conunented 
negatively,  noting  that  identification  of 
these  categories  is  a  separate  issue  that 
should  be  addressed  in  a  classification 
system  that  focuses  on  settlement  form 
(i.e.,  what  can  be  seen  on  the  land)  and 
not  functional  ties  (i.e.,  interactions  of 
people  and  activities^  among  places). 

Fifteen  comments  were  received  on 
whether  and  how  a  statistical  area 
classification  should  account  for  all 
territory  in  the  United  States.  Twelve 
favored  development  of  a  classification 
that  accounted  for  all  of  the  territory  of 
the  Nation,  but  they  varied  considerably 
on  how  to  do  so.  Three  commenters 
endorsed  defining  MAs  only. 

The  role  of  local  opinion  in  defining 
metropolitan  and  nonmetropolitan  areas 
drew  two  comments:  one  favored  a 
limited  use  of  local  opinion,  such  as  in 
naming  areas;  the  other  noted  that  local 
opinion  should  be  solicited  in  a  timely 
manner. 

Although  some  commenters  did  offer 
alternative  proposals  for  geographic 
entities  to  be  used  as  building  blocks, 
means  of  measuring  the  extent  of  areas, 
and  ways  of  identifying  settlement 
categories  within  the  classification 
system,  no  additional  proposals  for 
alternative  approaches  to  defining 
metropolitan  and  nonmetropolitan  areas 
were  received. 

4.  Overview  of  MASRC  Report 

This  Federal  Register  Notice  makes 
aveiilable  for  comment  MASRC's 
recommendations  to  OMB  for  how  the 
current  MA  standards  should  be 
revised.  These  recommendations  are 
presented  in  their  entirety  in  MASRC's 
"Report  to  the  Office  of  Management 
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and  Budget  on  the  Review  of  the 
Metropolitan  Area  Standards  and 
Recommendations  for  Standards  for 
Defining  Core-Based  Statistical  Areas  for 
the  First  Decade  of  the  21st  Century," 
provided  in  the  Appendix  to  this 
Notice.  Section  G  of  the  Appendix 
presents  for  public  comment  the 
sp>ecific  standards  recommended  by 
MASRC  for  adoption  by  0MB.  This 
overview  summarizes  MASRC's 
recommendations  to  0MB,  with 
particular  attention  to  recommendations 
that  represent  noteworthy  conclusions 
and  changes  to  the  current  standards  or 
pertain  to  issues  of  special  importance 
to  users  and  providers  of  data  for 
metropolitan  and  nonmetropolitan 
areas. 

MASRC  has  recommended  a  Core- 
Based  Statistical  Area  (CBSA) 
Classification  to  replace  the  current  MA 
classification.  The  cores  [i.e.,  the 
densely  settled  concentrations  of 
population)  for  this  classification  would 
be  Census  Bureau-defined  urbanized 
areas  and  smaller  densely  settled 
"settlement  clusters"  identified  in 
Census  2000.  CBSAs  would  be  defined 
around  these  cores.  This  CBSA 
Classification  has  three  types  of  areas 
based  on  the  total  population  of  all 
cores  in  the  CBSA:  (1)  Megapolitan 
Areas  defined  around  cores  of  at  least 
1,000,000  population:  (2)  Macropolitan 
Areas  defined  aroimd  cores  of  50,000  to 
999,999  population;  and  (3) 
Micropolitan  Areas  defined  around 
cores  of  10,000  to  49,999  population. 
The  identification  of  Micropolitan  Areas 
extends  concepts  underlying  the  core- 
based  approach  to  smaller  population 
centers  previously  included  in  a 
"nonmetropolitan  residual." 

MASRC  nas  recommended  use  of 
counties  and  equivalent  entities  as  the 
building  blocks  for  statistical  areas 
throughout  the  United  States  and  Puerto 
Rico,  including  the  use  of  counties  as 
the  primary  building  blocks  for 
statistical  areas  in  New  England.  This 
recommendation  does  not  preclude  the 
potential  adoption  of  a  sub-county 
entity  as  the  building  block  for 
statistical  areas  in  the  future.  MASRC 
also  has  recommended  that  MCDs  be 
used  as  building  blocks  for  an 
alternative  set  of  statistical  areas  for  the 
New  Eiigland  States  only. 

MASRC  has  recommended  adoption 
of  a  single  commuting  threshold  of  25 
percent  to  establish  qualifying  linkages 
between  outlying  counties  and  counties 
containing  CBSA  cores.  In  addition, 
MASRC  recommends  eliminating  the 
use  of  measiues  of  settlement  structure, 
such  as  population  density  and  percent 
of  population  that  is  urban,  in 
conjimction  with  commuting  when 


considering  whether  outlying  counties 
qualify  for  inclusion.  This  change 
reduces  the  conceptual  and  operational 
complexity  of  the  standards  but  may 
affect  the  geographic  extent  of  some 
existing^  areas  defined  according  to  the 
current  MA  standards. 

5.  Issues  for  Coinnient 

With  this  Notice,  0MB  requests 
comments  on  the  recommendations  it 
has  received  from  MASRC  concerning 
revisions  to  the  current  standards  for 
defining  MAs.  The  standards 
reconmiended  to  OMB  for  adoption  are 
presented  in  Section  G  of  MASRC's 
report.  The  complete  report  is  included 
in  the  Appendix  to  this  Notice  to 
provide  information  on  the  review 
process  and  a  context  for  MASRC's 
recommendations.  In  particular.  Section 
E  of  the  report  provides  a  discussion  of 
the  recommendations  on  the  various 
issues  considered  by  MASRC.  Section  F 
presents  a  comparison  of  the  current 
MA  standards  with  the  recommended 
CBSA  Classification.  OMB  would 
appreciate  receiving  views  and 
comments  on  any  aspects  of  the 
reconmiended  standards. 
John  T.  Spotila, 

Adminstmtor,  Office  of  Information  and 
Regulatory  Affairs. 

Appendix — Report  to  the  0£Bce  of 
Management  and  Budget  on  the  Review 
of  the  Metropolitan  Area  Standards  and 
Recommendations  for  Standards  for 
Defining  Core-Based  Statistical  Areas 
for  the  First  Decade  of  the  21st  Century 

Prepared  by  the  Metropolitan  Area  Standards 
Review  Committee 

[Transmittal  Memorandum] 

September  20, 1999 

Memorandum  for  Katherine  K.  Wallman, 

Chief  Statistician,  Office  of  Management 

and  Budget 
From:  Metropolitan  Area  Standards  Review 

Committee 
Subject:  Transmittal  of  Report  and 

Recommendations  for  Standards  for 

Defining  Core-Based  Statistical  Areas 

We  are  pleased  to  transmit  to  you  the 
attached  report  presenting  this 
committee's  recommendations  for 
modifying  the  Office  of  Management 
and  Budget's  (OMB's)  standards  for 
defining  metropolitan  areas.  The 
recommendations  are  outlined  and 
discussed  in  Section  E  of  the  report. 
They  represent  our  best  technical  and 
professional  advice  for  how  the 
standards  could  better  account  for  and 
describe  changes  in  settlement  and 
activity  patterns  throughout  the  United 
States  and  Puerto  Rico  yet  still  meet  the 
data  reporting  needs  and  requirements 
of  Federal  agencies  and  the  public. 


Our  recommendations  for  a  Core- 
Based  Statistical  Area  Classification  are 
the  product  of  a  ten-year  review  process. 
During  that  time,  a  research  program 
was  designed  and  implemented  to 
determine  whether  the  current  (1990) 
standards  were  in  need  of  revision  as 
well  as  to  identify  and  evaluate 
alternative  approaches  to  defining 
metropolitan  and  nonmetropolitan 
areas.  Section  A  of  our  report  discusses 
the  formation  of  the  Metropolitan  Area 
Standards  Review  Committee  (MASRC) 
and  outlines  the  tasks  assigned  by  OMB. 
Section  B  reports  on  the  means  by 
which  the  public  participated  in  the 
review  process  and  provided  comments. 
Sections  C  and  D,  respectively,  report 
on  research  efforts  that  have  been 
conducted  as  part  of  this  review  and  the 
principles  that  have  guided  the 
development  of  recommendations. 
Section  E  outlines  the  issues  that  have 
been  imder  review  and  reports  on 
decisions  reached  by  MASRC,  based  on 
our  evaluation  of  research  results  and 
consideration  of  related  public 
comments.  Section  F  provides  a 
comparison  of  the  current  metropolitan 
area  standards  with  the  standards 
recommended  by  MASRC.  Section  G 
presents  the  specific  standards 
recommended  by  MASRC.  Finally, 
Section  H  provides  definitions  of  key 
terms  used  in  the  report. 

We  hope  that  OMB  will  find  this 
report  with  its  accompanying 
recommendations  informative  and 
helpful  in  making  its  decision  on  what 
changes,  if  any,  to  adopt  in  the 
standards  for  defining  geographic  areas 
for  collecting,  tabulating,  and 
publishing  Federal  statistics. 
Attachment 

Report  to  the  Office  of  Management  and 
Budget  on  the  Review  of  the 
Metropolitan  Area  Standards  and 
Recommendations  for  Standards  for 
Defining  Core^Based  Statistical  Areas 
for  the  First  Decade  of  the  21st  Century 

A.  Formation  of  the  Metropolitan  Area 
Standards  Review  Committee 

In  fall  1998,  the  Office  of  Management 
and  Budget  (OMB)  reconstituted  die 
Federal  Executive  Committee  on 
Metropolitan  Areas  as  the  Metropolitan 
Area  Standards  Reviev^^  Committee 
(MASRC).  Agencies  represented  on 
MASRC  include  the  Census  Bureau 
(Chair),  Bureau  of  Economic  Analysis, 
Bureau  of  Labor  Statistics,  Bureau  of 
Transportation  Statistics,  Economic 
Research  Service  (Agriculture),  National 
Center  for  Health  Statistics,  and  ex 
officio.  OMB. 

OMB  charged  MASRC  with  the  tasks 
of  examining  the  current  (1990) 
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metropolitan  area  (MA)  standards  and 
alternative  approaches  to  statistical 
definitions  of  metropolitan  and 
nonmetropolitan  areas  and  providing 
recommendations  to  OMB  for  possible 
changes  to  the  current  standards. 
Completion  of  this  charge  required:  (1) 
Identifying  ciurent  statistical  uses  of 
MAs  and  assessing  whether  and  how 
those  uses  might  better  be  met;  (2) 
reviewing  the  conceptual  imderpinnings 
of  the  current  MA  standards  and  their 
continued  usefulness;  (3)  assessing  the 
extent  to  which  any  changes  in  the 
standards  should  reflect  changes  in 
computing  technology  on  how  MAs  are 
or  can  be  defined  and  maintained;  (4) 
developing  and  empiricedly  testing 
potential  changes  in  the  standards;  and 
(5)  ensiiring  ample  opportunity  for 
widespread  public  participation  in  the 
review  process. 

B.  Public  Participation  and  Comments 

Public  participation  and  comments, 
obtained  through  a  variety  of  formats, 
have  provided  important  guideposts  for 
the  review  of  the  MA  standards. 
Beginning  early  in  the  decade,  OMB  and 
Census  Bureau  staff  received  comments 
and  suggestions  fi-om  Federal,  State,  and 
local  officials;  representatives  of  the 
private  sector;  researchers;  and  other 
data  users  through  meetings,  responses 
to  presentations  at  academic  and 
professional  conferences,  and  at  a 
Congressional  hearing  held  in  July  1997. 

OMB  requested  formal  public 
comment  on  MA  concepts  and 
standards  through  the  Federal  Register 
Notice  "Alternative  Approaches  to 
Defining  Metropolitan  and 
Nonmetropolitan  Areas,"  that  was 
published  on  December  21, 1998. 
During  the  public  comment  period  for 
the  Notice,  a  seminar  and  open  forum 
were  held  in  Alexandria,  Virginia,  on 
January  21  and  22, 1999.  Comments 
received  in  response  to  the  Notice  and 
at  the  seminar  and  open  forum  were 
considered  by  MASRC  during  its 
development  of  recommendations. 

Between  January  and  August  1999, 
Census  Bureau  staff  also  participated  in, 
and  offered  presentations  at,  some  20 
meetings  and  conferences  aroimd  the 
country  attended  by  Federal  statistical 
program  participants.  State  and  local 
officials,  and  experts  in  academia  and 
private  survey  and  research  firms.  Many 
individuals  also  have  contacted  OMB 
and  Census  Bureau  staff  to  discuss 
issues  pertaining  to  this  review. 
Although  comments  received  in  these 
ways  were  not  part  of  the  official  set  of 
written  responses  to  the  December  1998 
Federal  Register  Notice,  MASRC  was 
apprised  of  and  considered  these  less 
formal  comments  in  its  deliberations. 


C.  Review  Process 

1 .  Metropolitan  Area  Standards  Review 
Project 

The  MA  standards  are  reviewed  and, 
if  warranted,  revised  in  the  years 
preceding  each  decennial  census  to 
ensure  their  continued  usefulness  and 
relevance.  The  current  review  of  the  MA 
standards — the  Metropolitan  Area 
Standards  Review  Project  (MASRP)— is 
the  sixth  such  review.  This  review  has 
been  especially  thorough,  reflectii^  as  a 
first  priority  users'  concerns  with  the 
conceptual  and  operational  complexity 
of  the  standards  that  have  evolved  over 
the  decades.  Other  key  concerns  of 
MASRP  have  been:  (1)  Whether 
modifications  to  the  standards  over  the 
years  have  permitted  them  to  stay 
abreast  of  changes  in  population 
distribution  and  activity  patterns;  (2) 
whether  advances  in  computer 
applications  permit  consideration  of 
new  approaches  to  defining  areas;  and 
(3)  whether  there  is  a  practicable  way  to 
capture  a  more  complete  range  of  U.S. 
settlement  and  activity  patterns  than  the 
current  MA  standards  capture. 

Specific,  major  issues  addressed  by 
MASRP  have  included: 

•  Whether  the  Federal  Government 
should  define  metropolitan  and 
nonmetropolitan  statistical  areas; 

•  The  geographic  units — "building 
blocks" — that  should  be  used  in 
defining  the  statistical  areas; 

•  The  criteria  that  should  be  used  to 
aggregate  the  building  blocks  in  defining 
the  statistical  areas; 

•  Whether  the  statistical  areas  should 
accoimt  for  all  territory  of  the  Nation; 

•  Whether  there  should  be 
hierarchies  or  multiple  sets  of  statistical 
areas  in  the  classification; 

•  The  kinds  of  areas  that  should 
receive  official  recognition  in  the 
classification; 

•  Whether  the  classification  should 
reflect  statistical  rules  only  or  allow  a 
role  for  local  opinion;  and 

•  How  frequently  statistical  areas 
should  be  updated. 

As  in  previous  decades,  the  Census 
Biueau  has  worked  closely  with  OMB  in 
support  of  the  MA  program.  In  1990,  the 
Census  Bureau  commissioned  four 
studies  by  scholars  to  sketch  out  and 
evaluate  alternative  approaches  to 
defining  metropolitan  and 
nonmetropolitan  areas.  The  reports 
produced  through  these  studies  were 
published  in  a  Census  Bureau  working 
paper,  which  later  served  as  the  focus  of 
discussion  at  an  open  conference  in 
November  1995  that  was  hosted  by  the 
Council  of  Professional  Associations  on 
Federal  Statistics  (COPAFS)  and 
attended  by  representatives  of  Federal, 


State,  and  local  government  agencies; 
the  private  sector;  universities;  and 
citizens'  organizations. 

The  Census  Bxireau  has  conducted 
research  into  a  variety  of  issues  related 
to  metropolitan  and  nonmetropolitan 
area  concepts  and  criteria  as  part  of 
MASRP.  The  first  phase  of  this  research 
culminated  in  publication  of  the  four 
alternative  approaches  to  defining 
metropolitan  and  nonmetropolitan  areas 
presented  for  public  comment  in  the 
Federal  Register  Notice  of  December  21. 
1998.  The  second  phase  of  the  research 
extended  the  earlier  work,  but  with  a 
particular  focus  on  providing 
information  directly  to  MASRC  and 
answering  specific  questions  raised 
during  MASRC's  review  of  the 
standards. 

In  addition  to  research  conducted  or 
contracted  by  the  Census  Biueau,  other 
researchers  both  inside  and  outside  the 
Federal  Government  have  investigated 
alternative  methods  for  defining 
metropolitan  and  nonmetropolitan  areas 
dining  the  past  decade.  Researchers  in 
the  Department  of  Agriculture's 
Economic  Research  Service  (ERS) 
investigated  the  feasibility  of  using 
census  tracts  as  building  blocks  for  MAs 
in  conjunction  with  current  (1990)  MA 
standards.  Researchers  at  the  University 
of  Washington,  in  a  project  jointly 
funded  by  the  Department  of  Hedth  and 
Human  Services'  Office  of  Rural  Health 
Policy  and  ERS,  have  contributed 
further  to  development  of  an  alternative 
method  of  defining  metropolitan  and 
nonmetropolitan  areas  using  census 
tracts  as  building  blocks.  Researchers  at 
the  University  of  Minnesota  continued 
investigation  of  the  comparative  density 
approach  first  proposed  early  in  this 
decade  and  presented  at  the  1995 
conference. 

2.  1995  Conference  on  New  Approaches 
to  Defining  Metropolitan  and 
Nonmetropolitan  Areas 

Discussion  at  the  1995  conference 
considered  widely  ranging  views,  but 
there  was  general  agreement  on  the 
following  issues: 

•  The  Federal  Govenunent  should 
define  standard  areas  at  the 
metropolitan  and  nonmetropolitan  area 
level. 

•  Because  of  data  availability  and 
familiarity,  areas  should  be  defined 
using  the  county  as  the  fundamental 
unit.  To  foster  greater  precision  and  to 
meet  special-purpose  needs,  areas  based 
on  sub-county  entities  also  should  be 
defined.  There  were  suggestions  that 
multiple  sets  of  areas  using  different 
imits  should  be  provided,  along  with 
dociunentation  on  appropriate  uses. 
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•  Statistical  areas  defined  following 
Census  2000  should  cover  the  entire 
territory  of  the  country  and  should 
better  account  for  the  full  range  of 
settlement  patterns  than  do  the  oirrent 
MAs  and  their  nonmetropolitan 
"residual." 

•  Areas  should  be  defined  using  a 
consistent  set  of  rules  for  the  entire 
country. 

•  Familiar  components  of  settlement, 
such  as  major  population  and 
employment  centers  as  represented  by 
current  MA  definitions,  should  be  in 
evidence  in  the  new  system. 

•  Conmiuting  (joumey-to-work)  data 
from  the  Census  Biueau  should 
continue  as  the  principal  measure  for 
determining  the  extent  of  areas.  Other 
data — including  electronic  media  and 
newspaper  market  penetration  data, 
local  tr^c  study  data,  and  wholesale 
distribution  data'are  available  and 
usable  for  specific  purposes.  Popiilation 
and  bousing  unit  density  also  were 
viewed  as  potential  measiues  for  some 
purposes,  and  employment  density 
received  mention. 

A  detailed  summary  of  the  conference 
appears  as  Appendix  C  in  the  December 
21, 1998  Federal  Register  Notice;  the 
summary  also  is  available  from  the 
Census  Bureau  at  (301)  457-241.9. 

3.  January  1999  Seminar  and  Open 
Forum:  Metropolitan  and 
Nonmetropolitan  Areas  for  a  New 
Decade 

During  the  comment  period  following 
publication  of  the  December  1998 
Federal  Register  Notice,  COPAFS 
hosted  a  seminar  and  open  forum 
focusing  on  the  four  alternative 
approaches  to  defining  metropolitan 
and  nonmetropolitan  areas  presented  in 
that  Notice.  The  two-day  seminar/open 
forum  provided  a  venue  for 
disseminating  information  and  receiving 
comments  related  to  the  review  of  the 
standards. 

On  the  first  day,  one  session  was 
devoted  to  each  of  the  four  approaches. 
Census  Bureau  staff  presented  an 
overview  of  the  approach;  outside 
experts  then  described  benefits  and 
potential  problems.  Discussion  periods 
provided  opportunities  for  all  attendees 
to  offer  comments  and  raise  questions. 
On  the  second  day,  prepared  statements 
were  provided  by  several  individuals, 
and  participants  engaged  in  a  general 
discussion  of  the  standards  review. 

There  was  agreement  at  the  seminar/ 
open  forum  that  MAs  are  widely 
recognized  and  used  (although  the 
specifics  of  MA  standards  are  less  clear 
to  many  individuals),  and  that  OMB 
should  continue  to  define  MAs.  Some 
participants  expressed  a  preference  for  a 


single  classification  system  (as  opposed 
to  multiple  systems,  as  suggested  at  the 
1995  conference)  to  avoid  confusion 
among  users  and  to  ensiu^  that  the 
classification  is  useful  to  as  many  data 
users  as  possible. 

The  relative  merits  of  using  coimties 
versus  census  tracts  as  the  building 
blocks  for  statistical  areas  were  key  to 
the  discussion.  Some  Federal  agencies, 
researchers,  and  others  noted  growing 
interest  in  identifyii^  metropolitan  and 
nonmetropolitan  territory  and 
population  with  greater  geographic 
resolution  than  can  be  achieved  with 
the  current,  largely  cotmty-based  MAs. 
Many  commenters  supported  the 
continued  use  of  counties  when 
defining  metropolitan  and 
nonmetropolitan  areas  because  of  the 
range  and  quality  of  data  available  for 
coimties  and  the  relative  ease  in 
comparing  county-level  data  over  time. 

In  addition,  many  participants  agreed 
that  commuting,  despite  its  inability  to 
account  for  all  patterns  of  activity, 
remains  the  preferred  means  of 
measuring  integration  of  areas  and 
should  continue  to  be  the  measure  used 
to  determine  the  geographic  extent  of 
entities.  Although  other  measiues  have 
been  used  in  the  past  or  considered  in 
MASRP,  most  seminar/open  forum 
participants  agreed  that  Census  Bureau 
commuting  information  currently 
provides  the  most  reliable  and 
exhaustive  source  of  data  for  this 
ptirpose.  Interest  was  expressed  in  the 
use  of  directional  commuting  as  a 
means  of  measuring  the  integration  of 
entities,  but  some  participants  suggested 
that  it  was  too  complicated  for  use  in 
defining  metropolitan  and 
nonmetropolitan  areas. 

A  complete  summary  of  the  seminar/ 
open  forum  is  available  from  the  Census 
Bureau  at  (301)  457-2419. 

D.  Principles  Guiding  the  Review  and 
Development  of  Recommendations 

Several  guiding  principles  framed 
discussion  of  the  issues  under  review 
and  formulation  of  specific 
recommendations.  MASRC  sought  to 
develop  a  classification  that  woiUd 
capture  and  portray  effectively  the 
distribution  of  population  and  economic 
activity  across  the  United  States  and 
Puerto  Rico.  This  classification  must 
meet  the  needs  of  both  producers  and 
users  of  data.  Also,  the  criteria  used  to 
define  the  areas  must  be  applicable 
nationwide  using  publicly  available 
data.  Finally,  MASRC  sought  to  prepare 
criteria  that  were  simpler  than  those  in 
the  current  MA  standards. 


E.  Issues  Under  Review 

MASRC's  review  and  its 
recommendations  to  OMB  have  drawn 
upon  previous  research  conducted  by 
the  Census  Bureau,  other  agencies,  and 
individuals.  The  review  also  has 
benefited  irom  discussions  at  the 
November  1995  conference  and  the 
January  1999  seminar/open  forum,  and 
from  comments  received  in  response  to 
OMB's  December  21, 1998  Federal 
Register  Notice.  This  section  presents 
MASRC's  recommendations  to  OMB  for 
changing  the  MA  standards.  It  also 
presents  a  discussion  of  the  major  issues 
considered  during  the  review. 

Summary  of  Recommendatioiis 

MASRC  recommends  adoption  of  a 
Core-Based  Statistical  Area  (CBSA) 
Classification  that  includes 
Megapolitan,  Macropolitan,  and 
Micropolitan  Areas,  with  each  area 
containing  one  or  more  population  cores 
of  at  least  10,000  persons  (see  Section 
E.1).  Census  Bureau-defined  urbanized 
areas  (UAs)  and  a  proposed  new 
geographic  entity  for  Census  2000 — 
Census  Bureau-defined  settlement 
clusters  (SCs) — are  these  cores.  UAs  are 
continuously  built-up  areas  comprising 
a  central  place  (or  places)  and  the 
densely  settled  surrounding  territory 
that  together  have  a  population  of  at 
least  50,000  and,  generally,  an  overall 
population  density  of  at  least  1,000 
persons  per  square  mile.  SCs  will 
extend  the  UA  concept  to  smaller 
concentrations  of  at  least  10,000 
population.  Territory  outside  of 
Megapolitan,  Macropolitan,  and 
Micropolitan  Areas  should  be  termed 
"Outside  CBSAs." 

MASRC  recommends  using  counties 
and  equivalent  entities  as  building 
blocks  of  CBSAs  throughout  the  United 
States  and  Puerto  Rico  (Section  E.2). 
Minor  civil  divisions  (MCDs)  should  be 
used  as  building  blocks  for  an 
alternative  set  of  areas  in  New  England 
only. 

Those  counties  containing  the  cores, 
MASRC  recommends,  should  become 
the  central  counties  of  CBSAs  (Section 
E.3).  MASRC  also  reconunends  that  only 
commuting  data  should  be  used  to 
aggregate  counties  beyond  central 
coimties — the  outlying  counties — ^to 
form  CBSAs.  A  single  minimum 
commuting  threshold  of  25  percent 
should  be  used  to  qtlaliiy  a  county  for 
inclusion  as  outlying  in  a  particular 
CBSA  (Section  E.4). 

Mergers  of  adjacent  CBSAs  to  form  a 
single  CBSA  should  take  place  when 
commuting  data  indicate  that  strong  ties 
exist  between  the  two  areas'  central 
counties  (Section  E.6).  Combinations  of 
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adjacent  CBSAs  should  take  place  when 
there  are  weaker  but  still  important 
commuting  ties  between  entire  CBSAs. 
The  CBSAs  that  are  combined  should 
retain  separate  identities  in  addition  to 
being  recognized  as  parts  of  Combined 
Areas  (Section  E.7). 

MASRC  recommends  identifying  the 
city  with  the  largest  population  in  each 
CBSA,  as  well  as  any  additional  cities 
with  large  population  or  employment 
totals,  as  principal  cities  (Section  E.8). 
The  title  of  each  CBSA  should  include 
the  name  of  the  largest  principal  city.  If 
there  are  multiple  principal  cities  in  a 
CBSA,  the  names  of  the  second  largest 
and  third  largest  principal  cities  should 
be  included  in  the  title,  in  order  of 
descending  population  size  (Section 
E.9). 

These  recommendations  and  others 
are  described  in  greater  detail  below. 

Notes  on  Data  and  Maps 

In  canying  out  its  work,  MASRC  used 
1990  census  data  to  model  the  possible 
outcomes  of  its  recommendations  for 
geographic  area  definitions.  The  four 
maps  accompanying  this  section  were 
developed  using  1990  census  data  and 
the  reconunended  standards.  Because 
SCs  are  proposed  new  geographic  areas 
for  presentation  of  Census  2000  data, 
incorporated  places  and  census 
designated  places  (CDPs)  of  10,000  to 
49,999  population  were  used  for 
research  purposes.  The  maps  are  for 
illustrative  purposes  only  and  are  not 
intended  to  portray  the  extent  of  areas 
that  would  be  defined  using  Census 
2000  data  and  the  recommended 
standards. 

Detailed  RecommendatioDS 

1.  Recommendations  Concerning  Levels 
of  Statistical  Areas  Recognized  Within 
the  Core-Based  Statistical  Area 
Classification 

MASRC  recommends  a  Core-Based 
Statistical  Area  (CBSA)  Classification  to 
replace  the  current  MA  classification. 
MASRC  recommends  the  following 
terms  and  levels,  based  on  the  total 
population  in  the  cores  of  CBSAs  (and 
not  based  on  the  total  population  of  a 
CBSA): 


Core-Based  Statistical 
Areas 


Megapolltan  Areas  . 
Macropolitan  Areas 
Micropolitan  Areas  . 


Population  in  Cores 


1,000.000  and  above 
50,000  to  999,999 
10.000  to  49.999 


Territory  not  included  in  CBSAs 
should  be  designated  as  Outside  Core- 
Based  Statistical  Areas. 


MASRC  addressed  several,  sometimes 
incompatible,  concerns  as  it  developed 
terminology  and  size  levels: 

(1)  Eliminating  the  current 
metropolitan/nonmetropolitan 
dichotomy  and  replacing  it  with  a  range 
of  categories  that  more  meaningfully 
represent  the  settlement  and  activity 
patterns  of  the  Nation; 

(2)  Introducing  specific  terms  for 
areas  containing  cores  of  1,000,000  or 
more  persons  and  cores  of  250,000  to 
999,999  persons,  respectively; 

(3)  Evaluating  advantages  and 
disadvantages  of  retaining  the  current 
MA  standards'  core  population 
threshold  of  50,000; 

(4)  Assessing  advantages  and 
disadvantages  of  retaining  the  current 
MA  standards'  metropolitan/ 
nonmetropolitan  terminology;  and 

(5)  Maintaining  simplicity. 
With  regard  to  the  first  two 

considerations,  there  was  broad 
agreement  within  MASRC  that  the 
1 ,000,000-person  threshold  was  a 
significant  delimiter  between  large 
urban  areas  and  other  areas.  Under  the 
proposed  standards,  35  areas,  each 
containing  one  or  more  cores  that 
together  have  1990  decennial  census 
populations  of  1,000,000  or  more, 
would  account  for  about  45  percent  of 
the  1990  U.S.  population. 

Broad  agreement  also  existed  in  favor 
of  establishing  a  micropolitan  category 
as  a  means  of  distinguishing  between  (1) 
areas  integrated  with  smaller  population 
centers  and  (2)  territory  not  integrated 
with  any  particular  population  center. 
Defining  Micropolitan  Areas  represents 
a  response  to  comments  that  a  new 
classification  should  cover  a  broader 
range  of  population  and  economic 
activity  patterns  than  the  current  MA 
standards  do.  MASRC  also  considered 
various  combinations  of  population 
distribution  and  economic  activity 
pattern  measures  to  classify  counties  not 
included  in  a  CBSA,  but  none  offered  a 
satisfactory  method  of  meaningfully 
accounting  for  these  counties  in  the  new 
classification. 

The  leirge  core  population  range 
(50,000  to  999,999)  of  the  macropolitan 
level  could  limit  its  utility  for  analytical 
and  statistical  purposes.  An  option 
would  be  to  split  this  level  into  two 
categories,  one  identifying  areas  with 
cores  that  together  have  populations  of 
50,000  to  249,999  ("mesopolitan  areas") 
and  the  other  identifying  areas  with 
cores  that  together  have  populations  of 
250,000  to  999,999  ("macropolitan 
areas").  Although  there  was  support  for 
this  6ption,  there  also  was  concern  that 
the  use  of  five  levels  (including 
"Outside  CBSAs")  might  make  the 
system  too  complex. 


Some  members  of  MASRC  expressed 
the  view  that  the  50,000-person 
threshold  used  in  the  current  MA 
standards  held  greater  significance 
when  first  adopted  by  the  Census 
Bureau  for  defining  "metropolitan 
districts"  in  1930  than  it  does  now.  The 
national  population  has  more  than 
doubled  since  1930,  and  these  members 
reasoned  that  the  resulting  increase  in 
the  number  of  places  of  50,000 
population  or  more  has  reduced  the 
meaning  of  this  threshold  in  identifying 
areas  of  metropolitan  character.  Changes 
in  economic  structure  also  have  made 
places  of  this  size  less  self-reliant  than 
they  were  in  the  past.  On  the  other 
hand,  MASRC  members  observed  that 
retaining  the  50,000  person  threshold 
would  offer  maximum  continuity  with 
current  and  previous  definitions  of 
MAS. 

Some  MASRC  members  favored 
retaining  metropolitan/nonmetropolitan 
terminology  for  use  with  CBSAs. 
identifying  Megapolitan  and 
Macropolitan  Areas  as  metropolitan  and 
identifying  Micropolitan  Areas  and 
counties  Outside  CBSAs  as 
nonmetropolitan.  The  reasoning  behind 
this  position  was  that  identification  of 
metropolitan  and  nonmetropolitan  areas 
within  the  CBSA  Classification  would 
provide  continuity  with  areas  defined 
imder  the  ciurent  standards  and  might 
be  of  benefit  to  some  producers  and 
users  of  data.  Members  favoring  this 
position  noted  that  the  top  two  levels, 
when  combined,  approximate  the  MAs 
defined  under  the  current  standards  and 
that  the  lower  two  levels,  when 
combined,  approximate  areas -currently 
referred  to  as  nonmetropolitan.  Others 
argued  that  continued  identification  of 
areas  as  metropolitan  and 
nonmetropolitan  might  reduce  the  value 
of  the  levels  provided  by  the  CBSA 
classification,  in  elaborating  on  the 
current  metropolitan/nonmetropolitan 
dichotomy.  Members  also  suggested  that 
some  data  users  might  find  value  in 
analyzing  the  distribution  of  population 
and  economic  activities  across 
Megapolitan,  Macropolitan.  and 
Micropolitan  Areas  as  a  group  and  that 
separation  of  these  levels  by  a 
metropolitan/nonmetropolitan 
dichotomy  would  discourage  such  uses. 

2.  Recommendations  Concerning  the 
Geographic  Unit  To  Be  Used  as  the 
Building  Block  fof  Defining  CBSAs 

MASRC  recommends  using  counties 
and  equivalent  entities  as  building 
blocks  for  CBSAs  throughout  the  United 
States  and  Puerto  Rico. 

Using  coimties  and  equivalent  entities 
throughout  the  United  States  and  Puerto 
Rico  continues  current  practice,  except 
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in  New  England,  where  MCD-based 
areas  currenUy  constitute  tlie  official 
MAS. 

The  choice  of  a  geographic  unit  to 
serve  as  the  building  block  can  affect  the 
geographic  extent  of  a  statistical  area 
and  its  relevance  or  usefulness  in 
describing  economic  and  demographic 
patterns.  The  choice  also  has 
implications  for  the  ability  of  Federal 
agencies  to  provide  data  for  statistical 
areas  and  their  components.  The 
December  1998  Federal  Register  Notice 
presented  advantages  and  disadvantages 
of  five  potential  building  blocks.  Each  of 
these  units  was  evaluated  in  terms  of  its 
consistency  in  delineation  across  the 
Nation,  data  availability,  boundary 
stability,  and  familiarity. 

Counties  and  their  equivalents  are 
major  and  femiliar  geographic  units  of 
government,  performing  a  wide  range  of 
functions,  and  a  wide  range  of 
statistically  reliable  data  is  available  for 
them.  Far  more  Federal  statistical 
programs  produce  data  at  the  county 
level  than  at  any  sub-county  level.  In 
addition,  the  use  of  counties  eases 
comparison  with  current  and  past  MA 
definitions.  MASRC  decided  that  the 
well-known  disadvantages  of  counties 
as  building  blocks  for  statistical  areas — 
the  large  geographic  size  of  some 
coimties  and  the  lack  of  geographic 
precision  that  follows  from  their  use — 
were  outweighed  by  the  advantages 
offered  by  coimties. 

MASRC  recommends  using  MCDs  as 
building  blocks  for  an  alternative  set  of 
areas  identified  in  New  England  only. 

At  a  time  when  development  and 
maintenance  of  nationv^ride  data  bases 
have  long  since  become  routine,  use  of 
consistent  geographic  building  blocks  in 
all  parts  of  the  country  offers  improved 
usability  to  producers  and  users  of  data. 
Some  statistical  programs  regard  the 
ciurent  MA  program's  use  of  MCDs — 
cities  and  towns — in  New  England  as  a 
hindrance;  others  avoid  difficulties 
posed  by  the  MCD-based  areas  by  using 
the  current  altwnative  county-based 
areas  for  New  England,  knowrn  as  the 
New  England  County  Metropolitan 
Areas.  Demographic  and  economic  data 
for  MCDs  in  New  England,  however,  are 
more  plentiful  than  for  sub-county 
entities  in  the  rest  of  the  Nation.  Cities 
and  towns  are  the  primary  units  of  local 
government  in  New  England  (counties 
in  Connecticut  and  Rhode  Island,  and 
some  counties  in  Massachusetts,  no- 
longer  possess  legal  or  functional 
status).  In  reaching  its  recommendation 
to  extend  the  use  of  counties  as  building 
blocks  for  the  primary  set  of  statistical 
areas  in  New  England.  MASRC  attached 
priority  to  the  desire  for  use  of  a  single, 
consistent  geographic  unit  nationwide. 


In  recognition  of  the  importance  of 
MCDs  in  New  England,  the  wide 
availability  of  data  for  them,  and  their 
long-term  use  in  the  MA  program,  ■ 
MASRC  recommends  using  MCDs  as 
building  blocks  for  an  alternative  set  of 
areas  for  the  six  New  England  states. 

3.  Recommendations  Concerning  Cores 
of  CBSAs  and  Central  Counties 

MASRC  recommends  using  Census 
Bureau-defined  UAs  of  50,000  or  more 
population  and  Census  Bureau-defined 
SCs  of  at  least  10,000  population  as 
cores  of  CBSAs.  MASRC  also 
recommends  identifying  "central 
counties"  based  on  the  locations  of  the 
cores. 

The  recommended  use  of  UAs  as 
cores  is  consistent  with  current  practice. 
The  use  of  SCs  proposed  for  Census 
2000  reflects  MASRC's  recommendation 
to  extend  the  classification  to  areas 
based  on  cores  of  10,000  to  49,999 
population.  This  change  would  permit  a 
fuller  accoimting  for  the  distribution  of 
population  and  economic  activity  across 
the  territory  of  the  Nation  than  is 
provided  by  the  current  MA  standards. 
Following  from  this  recommendation, 
the  presence  of  a  core  (UA  or  SC)  of  at 
least  10,000  population  should  be 
required  for  defining  a  CBSA. 

The  locations  of  UAs  and  SCs  should 
provide  the  basis  for  identifying  central 
counties  of  CBSAs — the  counties  to  and 
from  which  ties  are  measured  in 
determining  the  extent  of  areas.  MASRC 
recommends  identifying  central 
coimties  as  those  counties: 

(a)  That  have  at  least  50  percent  of 
their  population  in  UAs  or  SCs  or  both; 
or 

(b)  That  have  within  their  boundaries 
at  least  50  percent  of  the  population  of 
a  UA  or  SC  that  crosses  county 
boimdaries. 

4.  Recommendations  Concerning 
Criteria  for  Inclusion  of  Outlying 
Counties 

MASRC  recommends  using 
commuting  data  as  the  basis  for 
aggregating  counties  to  form  CBSAs  (i.e., 
to  qualify  "outlying  counties").  MASRC 
recommends  not  using  measures  of 
settlement  structure,  such  as  population 
density,  to  qualify  outlying  counties  for 
inclusion  in  CBSAs. 

Three  priorities  guided  the  committee 
in  reaching  these  recommendations. 
First,  the  data  used  to  measure 
connections  among  coimties  should 
describe  those  connections  in  a 
straightforward  and  intuitive  manner. 
Second,  data  for  the  measure  should  be 
collected  using  consistent  procedures 
nationwide.  Third,  the  data  should  be 
readily  available  to  the  public.  These 


priorities  pointed  to  the  use  of  data 
gathered  by  Federal  agencies  and  more 
particularly  to  commuting  data  from  the 
Census  Bureau.  Commuting  to  work  is 
an  easily  understood  measure  that 
reflects  the  social  and  economic 
integration  between  geographic  areas. 

The  recommendation  not  to  use 
measures  of  settlement  structure 
represents  a  change  from  the  current 
MA  standards.  In  those  standards, 
varying  levels  of  population  density, 
percentage  of  total  population  that  is 
urban,  presence  of  UA  population,  and 
population  growth  rate  are  used  in 
combination  with  varjring  levels  of 
commuting  to  determine  qualification  of 
outlying  coimties  for  inclusion  in  an 
MA.  MASRC  concluded  that  as  changes 
in  settiement  and  commuting  patterns 
as  well  as  changes  in  communications 
technologies  have  occurred,  settlement 
structure  no  longer  is  as  reliable  an 
indicator  of  metropolitan  character  as 
was  previously  the  case. 

MASRC  recommends  qualifying  an 
outlying  county  on  the  basis  of  the 
percentage  of  employed  residents  of  the 
county  who  work  in  the  CBSA's  central 
county  or  counties,  or  on  the  basis  of  the 
percentage  of  employment  in  the 
potential  outlying  county  accounted  for 
by  workers  who  reside  in  the  CBSA's 
central  county  or  counties.  MASRC 
recommends  using  a  25  percent 
minimum  threshold  for  both  measures. 

MASRC  observed  that  the  percentage 
of  a  county's  employed  residents  who 
commute  to  the  central  county  or 
counties  is  an  unambiguous,  clear 
measure  of  whether  a  potential  outlying 
county  should  qualify  for  inclusion.  The 
percentage  of  employment  in  the 
potential  ouUying  county  accounted  for 
by  workers  who  reside  in  the  central 
county  or  counties  is  a  similariy 
straightforward  measure  of  ties. 
Including  both  criteria  addresses  both 
the  conventional  and  the  less  common 
reverse  commuting  flows. 

The  percentage  of  workers  in  the 
United  States  who  commute  to  places  of 
work  outside  their  counties  of  residence 
has  increased  from  approximately  15 
percent  in  1960  (when  nationwide 
commuting  data  first  became  available 
from  the  decennial  census)  to  nearly  25 
percent  in  1990.  In  addition,  the  25 
percent  threshold  stood  out  as  a 
noticeable  divide  when  revievnng  1990 
census  data  concerning  the  percentage 
of  workers  who  commute  outside  their 
counties  of  residence.  MASRC 
concluded  that  the  pattern  in 
commuting  rates  and  increases  in 
intercounty  commuting  over  the  past  40 
years  warranted  a  comparable  increase 
from  the  15  percent  minimum 
commuting  threshold  currenUy  used  to 
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qualify  counties — under  specified 
circumstances — for  inclusion  in  MAs. 

MASRC  recommends  that  counties 
qualify  for  inclusion  in  a  CBS  A  as 
outlying  counties  on  the  basis  of 
commuting  ties  with  the  central  county 
(or  counties)  of  that  one  area  only. 

MASRC  concluded  that  outlying 
counties  should  not  qualify  based  on 
total  commuting  to  central  counties  of 
multiple  CBSAs  because  that  would 
resxdt  in  inconsistent  groimds  for 
qualification  in  an  individual  area. 
Throughout  its  history,  the  purpose  of 
the  MA  program  has  been  to  identify 
individual  statistical  areas,  each 
containing  a  core  plus  any  surroimding 
territory  integrated  with  that  core  as 
measiu^d  by  commuting  ties.  MASRC 
saw  no  reason  to  depart  from  that 
approach  in  defining  CBSAs. 

5.  Recommendation  Concerning  Use  of 
Statistical  Rules  and  the  Role  of  Local 
Opinion 

MASRC  recommends  limited  use  of 
local  opinion  in  the  definition  process. 

Applying  only  statistical  rules  when 
defining  areas  minimizes  ambiguity  and 
maximizes  the  replicability  and 
integrity  of  the  process.  MASRC 
recommends  consideration  of  local 
opinion  only  in  cases  of  CBSA 
combinations  where  adjacent  CBSAs 
meet  specified  requirements  (see  E.7 
below). 

Local  opinion  should  be  obtained 
through  the  appropriate  congressional 
delegation.  Members  of  the 
congressional  delegation  should  be 
urged  to  contact  a  wide  range  of  groups 
in  their  commimities,  including 
business  or  other  leaders,  chambers  of 
commerce,  planning  commissions,  and 
local  officials,  to  solicit  comments  on 
the  specific  combination  at  issue. 
MASRC  also  recommends  that  0MB  use 
the  Internet  to  make  available 
information  pertaining  to  the  potential 
combination  on  which  local  opinion  is 
sought.  After  a  decision  has  been  made, 
OMB  should  not  request  local  opinion 
again  on  the  same  issue  until  the  next 
redefinition  of  CBSAs. 

6.  Recommendation  Concerning 
Merging  Adjacent  CBSAs 

MASRC  recommends  "merging" 
adjacent  CBSAs  to  form  a  single  CBSA 
when  the  central  county  or  counties  of 
one  area  qualify  as  outlying  to  the 
central  county  or  counties  of  another. 

MASRC  determined  that  when  the 
central  county  or  counties  (as  a  group) 
of  one  CBSA  qualify  as  outlying  to  the 
central  county  or  counties  (as  a  group) 
of  another  area,  the  two  CBSAs  should 
be  merged.  Given  the  strong  ties 
demonstrated  in  a  merger,  the 


individual  areas  should  not  retain 
separate  identities  within  the  merged 
entity;  rather,  the  merged  entity  should 
be  recognized  as  a  single  CBSA. 

Because  a  merger  recognizes  ties 
similar  to  the  ties  between  an  outlying 
county  and  the  central  counties  of  a 
CBSA,  MASRC  recommends  that  the 
minimum  commuting  threshold 
similarly  be  set  at  25  percent,  measured 
with  respect  to  all  central  counties  of 
one  CBSA  relative  to  all  central  counties 
of  the  other. 

7.  Recommendation  Concerning 
Combining  Adjacent  CBSAs 

MASRC  recommends  "combining" 
CBSAs  when  entire  adjacent  areas  are 
linked  through  commuting  ties. 

MASRC  recommends  that  ties 
between  adjacent  CBSAs  that  are  less 
intense  than  those  captured  by  mergers 
(see  Section  E.6),  but  still  significant,  be 
recognized  by  combining  those  CBSAs. 
Because  a  combination  thus  defined 
represents  a  relationship  of  moderate 
strength  between  two  CBSAs,  the  areas 
that  combine  should  retain  separate 
identities  within  the  larger  combined 
area.  Potential  combinations  should  be 
evaluated  by  measuring  commuting 
between  entire  adjacent  CBSAs — 
commuting  of  all  counties,  as  a  group, 
within  one  CBSA  relative  to  all 
coimties,  as  a  group,  in  the  adjacent 
area. 

MASRC  recommends  basing 
combinations  on  the  employment 
interchange  rate  between  two  CBSAs, 
defined  as  the  sum  of  the  percentage  of 
commuting  from  the  smaller  area  to  the 
larger  area  and  the  percentage  of 
employment  in  the  smaller  area 
accoimted  for  by  workers  residing  in  the 
larger  area.  MASRC  recommends  a 
minimum  threshold  of  15  for  the 
employment  interchange  rate,  but 
recognizes  that  this  threshold  may  result 
in  combinations  where  the  measured 
ties  are  perceived  as  minimal  by 
residents  of  the  two  areas.  Therefore, 
MASRC  recommends  combinations  of 
CBSAs,  based  on  an  employment 
interchange  rate  of  at  least  15  but  less 
than  25,  only  if  local  opinion  in  both 
areas  favors  the  combination.  If  the 
employment  interchange  rate  equals  or 
exceeds  25,  combinations  should  occur 
automatically. 

8.  Recommendation  Concerning 
Identification  of  Principal  Cities  Within 
the  Core-Based  Statistical  Area 
Classification 

MASRC  recommends  identifying 
principal  cities  in  CBSAs. 

Because  the  procedures  recommended 
by  MASRC  identify  UAs  and  SCs  as  the 
organizing  entities  for  CBSAs,  the 


identification  of  central  cities — required 
by  the  current  MA  standards  for 
defining  sireas — is  no  longer  necessary. 
Also,  while  still  important,  central  cities 
have  become  less  dominant  in  the  local 
context  over  time.  Nevertheless,  MASRC 
recognizes  that  specific  cities  within 
individual  CBSAs  are  important  for 
analytical  piuposes  as  centers  of 
employment,  trade,  entertainment,  and 
other  social  and  economic  activities. 
MASRC.  therefore,  includes  in  the 
recommended  standards  criteria  for 
identifying  principal  cities  and  using 
the  principal  cities  for  titiing  areas. 

MASRC  recommends  that  the 
principal  city  (or  cities)  of  a  CBSA 
should  include:  (1)  the  largest 
incorporated  place  or  census  designated 
place  (CDP)  in  the  CBSA;  (2)  any 
additional  incorporated  place  or  CD? 
with  a  population  of  at  least  250,000  or 
in  which  100,000  or  more  persons  work; 
and  (3)  any  additional  incorporated 
place  or  CDP  with  a  population  that  is 
at  least  10,000  and  one-third  the  size  of 
the  largest  place,  and  in  which 
employment  meets  or  exceeds  the 
number  of  employed  residents. 

MASRC  recommends  using  the  term 
"principal  city"  rather  than  "central 
city."  The  term  "central  city"  has  come 
to  connote  "inner  city"  and  thus 
sometimes  causes  confusion. 

9.  Recommendations  Concerning  Titles 
of  Core-Based  Statistical  Areas  and 
Combined  Areas 

MASRC  recommends  titling  each 
CBSA  using  the  name  of  the  principal 
city  with  the  largest  population,  as  well 
as  the  names  of  the  second-  and  third- 
largest  principal  cities,  if  multiple 
principal  cities  are  present.  MASRC  also 
recommends  titling  each  Combined 
Area  using  the  name  of  the  largest 
principal  city  in  each  of  up  to  three 
CBSAs  that  combine,  in  descending 
order  of  CBSA  population  size. 

Titles  provide  a  means  of  uniquely 
identifying  individual  CBSAs  and 
Combined  Areas  so  that  each  is 
recognizable  to  a  variety  of  data  users. 
As  such,  the  tide  of  a  CBSA  or 
Combined  Area  should  contain  the 
name  or  names  of  geographic  entities 
located  within  the  area  that  are 
prominent  and  provide  data  users  with 
a  means  of  easily  identifying  the  general 
location  of  the  CBSA.  Use  of  the  names 
of  principal  cities  also  provides  a  link 
to  the  (named)  UAs  and  SCs  that  form 
the  cores  of  CBSAs.  Finally,  the  State(s) 
in  which  the  CBSA  or  Combined  Area 
is  located  also  should  be  included  in  the 
title. 
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10.  Recommendation  Concerning 
Categories  Describing  Settlement 
Structure  Within  the  Core-Based 
Statistical  Area  Classification 

MASRC  recommends  not  defining 
urban,  suburban,  rural,  exurban,  and  so 
forth,  within  the  CBSA  Classification. 

MASRC  recognizes  that  formal 
definitions  of  categories  such  as  inner 
city,  inner  suburb,  outer  suburb, 
exurban,  and  rural  would  be  of  use  to 
the  Federal  statistical  system  as  well  as 
to  researchers,  analysts,  and  other  users 
of  Federal  data.  Such  categories, 
however,  are  not  necessary  for  the 
delineation  of  statistical  areas  that 
describe  the  functional  ties  between 
geographic  entities.  These  additional 
categories  would  more  appropriately  be 
included  in  a  separate  classification  that 
focuses  exclusively  on  describing 
settlement  patterns  and  land  uses. 

MASRC  recommends  continuing 
research  by  the  Census  Bureau  and 
other  interested  Federal  agencies  on 
sub-county  settlement  patterns  to 
describe  further  the  distribution  of 
population  and  economic  activity 
throughout  the  Nation. 

1 1 .  Recommendations  Concerning 
"Grandfathering"  of  Current 
Metropolitan  Areas 

MASRC  recommends  that  the 
definitions  of  current  MAs  not  be 
automatically  retained 
("grandfathered")  in  the  CBSA 
Classification.  MASRC  also 
recommends  that  the  current  status  of 
individual  counties  as  metropolitan  or 


nonmetropolitan  not  be  considered 
when  re-examining  all  counties  using 
the  recommended  standards. 

In  this  context,  "grandfathering" 
refers  to  the  continued  designation  of  an 
area  even  though  it  does  not  meet  the 
standards  currently  in  effect.  The 
current  (1990)  MA  standards  permit 
changes  in  the  definitions,  or  extent,  of 
individual  MAs  through  the  addition  or 
deletion  of  counties  on  the  basis  of  each 
decennial  census,  but  the  standards  do 
not  permit  the  disqualification  of  MAs 
that  previously  qualified  on  the  basis  of 
a  Census  Bureau  population  count.  To 
maintain  the  integrity  of  the 
classification,  MASRC  favors  the 
objective  application  of  the 
recommended  standards  rather  than 
continuing  to  recognize  areas  that  do 
not  meet  the  standards  that  ciirrently  are 
in  effect.  MASRC  recommends  that  the 
cmrent  status  of  a  county  as  either 
metropolitan  or  nonmetropolitan  play 
no  role  in  the  application  of  the 
recommended  standards. 

12.  Recommendations  Concerning 
Intercensal  Update  Schedule 

MASRC  recommends  designating  new 
CBSAs  intercensally  on  the  basis  of 
Census  Bureau  population  estimates  or 
special  censuses  for  places.  MASRC  also 
recommends  updating  the  extent  of 
CBSAs  on  the  basis  of  commuting  data 
from  the  Census  Bureau's  American 
Community  Survey,  available  for  all 
counties  beginning  in  2008. 

The  frequency  with  which  new 
statistical  areas  are  designated  and 
existing  areas  updated  has  been  of 


considerable  interest  among  producers 
and  users  of  data  for  MAs.  The  sources 
and  future  availability  of  data  for 
updating  areas  figured  prominently  in 
MASRC's  discussions.  The  availability 
of  popiilation  totals  and  commuting 
data  affects  the  ability  to  identify  new 
statistical  areas,  move  existing  areas 
between  categories,  and  update  the 
extent  of  existing  areas. 

The  ciurent  standards  provide  for  the 
designation  of  a  new  MA  on  the  basis 
of  a  population  estimate  or  a  special 
census  count  for  a  city.  This  approach 
for  designating  new  areas  intercensally 
would  continue  to  provide  the  most 
consistent  and  equitable  means  of 
qualifying  new  CBSAs  in  the  future.  A 
new  CBSA  should  be  designated  if  a  city 
that  is  outside  any  existing  CBSA  has  a 
Census  Bureau  population  estimate  of 
10,000  or  more  for  two  consecutive 
years,  or  a  Census  Bureau  special  census 
coimt  of  10,000  or  more  population. 
(Currently,  population  estimates  for 
existing  and  potential  UAs  and  SCs  are 
not  produced.)  A  new  CBSA  also  should 
be  designated  if  a  special  census  results 
in  delineation  of  an  intercensal  UA  or 
SC  of  10,000  or  more  population. 

The  composition  of  all  existing 
CBSAs  should  be  updated  in  2008  using 
commuting  data  for  each  county  from 
the  Census  Bureau's  American 
Community  Survey,  averaged  over  five 
years  and  centered  on  2005.  This  update 
would  affect  only  counties  identified  as 
outlying. 
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Core-Based  Statistical  Area  Classification 
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Core-Based  Statistical  Area  Classification 
Midwest  Region 
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Core-Based  Statistical  Area  Classification 
South  Region 
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Core-Based  Statistical  Area  Classification 
West  Region 
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F.  Comparison  of  Current  Metropolitan  Area  Standards  with -the  Recommended  Core-Based  Statistical  Area  Standards 


Current  standards 


Recommended  standards 


Terms  and  Levels 


Building  Blocks 


Qualification  of  Areas 


Qualification  of  Central 
Counties. 


Qualification  of  Outlying 
Counties. 


Local  Opinion 


Merging  Statistical  Areas 


Identification  of  Metropolitan  Areas  (MAs)  comprising 
Metropolitan  Statistical  Areas  (MSAs),  Consolidated 
Metropolitan  Statistical  Areas  (CMSAs).  and  Primary 
Metropolitan  Statistical  Areas  (PMSAs).  MSAs  and 
PMSAs  are  identified  as  level  A,  B,  C,  or  D  areas. 
MSAs  of  1,000,000  or  more  population  can  t>e  des- 
ignated as  CMSAs  if  local  opinion  is  in  favor  and 
component  PMSAs  can  be  identified. 

Counties  and  equivalent  entities  tfirougfiout  U.S.  and 
Puerto  Rico,  except  in  New  England  where  cities  and 
towns  are  used  to  define  MAs.  County-based  alter- 
native provided  for  New  England  States. 

City  of  at  least  50,000  population,  or  Census  Bureau- 
defined  urbanized  area  (UA)  of  at  least  50.000  popu- 
lation in  an  MA  of  at  least  100,000  population. 

Any  county  tfiat  includes  a  central  city  or  at  least  50% 
of  ttie  population  of  a  central  city  tfiat  Is  located  in  a 
qualifier  UA.  Also  any  county  in  wfiich  at  least  50% 
of  tfie  population  is  located  in  a  qualifier  UA. 

Combination  of  commuting  and  measures  of  settlement 
stmcture 

•  50%  or  more  of  employed  workers  commute  to  tfie 
central  county/counties  of  an  MSA  and:  25  or  more 
persons  per  square  mile  (ppsm),  or  at  least  10%  or 
5,000  of  the  population  lives  in  a  qualifier  UA;  OR 

•  40%  to  50%  of  employed  workers  commute  to  the 
central  county/counties  of  an  MSA  and:  35  or  more 
ppsm,  or  at  least  10%  or  5,000  of  the  population 
lives  in  qualifier  UA;  OR 

•  25%  to  40%  of  employed  workers  commute  to  the 
central  county/counties  of  an  MSA  and:  35  ppsm  and 
one  of  the  following:  (1)  50  or  more  ppsm,  (2)  at 
least  35%  urban  population,  (3)  at  least  10%  or 
5,000  of  population  lives  in  qualifier  UA;  OR 

•  15%  to  25%  of  employed  workers  commute  to  the 
central  county/counties  of  an  MSA  and:  50  or  more 
ppsm  and  two  of  the  following:  (1)  60  or  more  ppsm, 
(2)  at  least  35%  urban  population,  (3)  population 
growth  rate  of  at  least  20%,  (4)  at  least  10%  or  5,000 
of  population  lives  in  qualifier  UA;  OR 

•  15%  to  25%  of  employed  workers  commute  to  the 
central  county/counties  of  an  MSA  and  less  than  50 
ppsm  and  two  of  the  following:  (1)  at  least  35% 
urt>an  population,  (2)  population  growth  rate  of  at 
least  20%,  (3)  at  least  10%  or  5,000  of  population 
lives  in  qualifier  UA. 

If  a  county  qualifies  as  outlying  to  two  or  more  MAs,  it 
is  assigned  to  the  area  to  which  commuting  is  great- 
est; if  the  relevant  commuting  percentages  are  within 
5  points  of  each  other,  local  opinion  is  considered. 

Consulted  when: 

a  county  qualifies  as  outlying  to  two  different  MSAs  and 
the  relevant  commuting  percentages  within  5  points 
of  each  other; 

•  a  city  or  town  in  New  England  qualifies  as  outlying  to 
two  different  MSAs  and  has  relevant  commuting  per- 
centages within  5  points  of  each  other; 

•  a  city  or  town  in  New  England  qualifies  as  outlying  to 
an  MSA  but  has  greater  commuting  to  a  nonmetro- 
politan  city  or  town  and  the  relevant  commuting  per- 
centages are  within  5  points  of  each  other; 

•  combining  MSAs  whose  total  population  is  less  than 
1,000,000; 

•  assigning  titles  of  MSAs,  CMSAs,  and  PMSAs; 

•  designating  PMSAs. 

If  a  county  qualifies  as  a  central  county  of  one  MSA 
and  as  an  outlying  county  on  the  basis  of  commuting 
to  a  central  county  of  another  MSA,  txjth  counties 
become  central  counties  of  a  single  MSA. 


Identification  of  Core-Based  Statistical  Areas  (CBSAs) 
comprising  Megapolitan  Areas.  Macropolitan  Areas. 
and  Micropolitan  Areas.  Counties  that  are  not  in- 
cluded in  a  Megapolrtan,  Macropwiitan,  or 
Micropolitan  Area  are  classified  as  Outside  CBSAs. 
CBSAs  are  not  subdivided  into  component  parts. 


Counties  and  equivalent  entities  throughout  U.S.  and 
Puerto  Rico.  City-and-town-based  alternative  pro- 
vided for  New  England  States. 

Census  Bureau-defined  settlement  cluster  (SC)  of  at 
least  1 0,000  population  or  UA  of  at  least  50,000  pop- 
ulation. 

Any  county -in  which  at  least  50%  of  the  population  is 
located  in  UAs  and  SCs,  or  that  has  within  its  bound- 
aries at  least  50%  of  the  population  of  a  UA  or  SC 
that  crosses  county  boundaries. 

At  least  25%  of  the  employed  residents  of  the  county 
wori<  in  the  central  county/counties  of  a  CBSA;  or  at 
least  25%  of  the  employment  in  the  county  is  ac- 
counted for  by  workers  residing  in  the  central  county/ 
counties  of  the  CBSA. 

A  county  that  qualifies  as  outlying  to  two  or  more 
CBSAs  will  be  included  in  the  area  with  which  it  has 
the  strongest  commuting  tie 


Consulted  only  when  two  CBSAs  qualify  for  combina- 
tion with  an  employment  interchange  rate  of  at  least 
1 5  and  less  than  25. 


Two  adjacent  CBSAs  will  be  merged  to  form  one  CBSA 
if  the  central  county/counties  (as  a  group)  qualify  as 
outlying  to  the  central  county/counties  (as  a  group)  of 
the  other  CBSA. 
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Current  standards 


Recommended  standards 


Combining  Statistical  Areas 


Central  Cities 


Titles 

Grandfathering 


Intercensal  Updating 


Two  adjacent  MSAs  are  combined  as  a  single  MSA  if: 
(A)  the  total  population  of  the  combination  is  at  least 
one  million  and  (1)  the  commuting  interchange  be- 
tween the  two  MSAs  is  equal  to  at  least  15%  of  the 
employed  workers  residing  in  the  smaller  MSA,  or  at 
least  10%  of  the  employed  workers  residing  in  the 
smaller  MSA  and  the  UA  of  a  central  city  of  one  MSA 
is  contiguous  with  the  UA  of  a  central  city  of  the 
other  MSA,  or  a  central  city  in  one  MSA  is  included 
in  the  same  UA  as  a  central  city  in  the  other  MSA; 
AND  (2)  at  least  60%  of  the  population  of  each  MSA 
is  urban.  (B)  the  total  population  of  the  combination 
is  less  ttian  one  million  and  (1)  their  largest  cerrtral 
cities  are  within  25  miles  of  one  another,  or  the  UAs 
are  contiguous;  AND  (2)  there  is  definite  evidence 
that  the  two  areas  are  ctosely  Integrated  economi- 
cally and  socially;  AND  (3)  local  opinion  in  both  areas 
supports  combination. 

Central  cities  include  the  largest  city  in  an  MSA/CMSA 
AND  each  city  of  at  least  250,000  population  or  at 
least  100,000  workers  AND  each  city  of  at  least 
25,000  population  and  at  least  75  jobs  per  100  work- 
ers and  less  than  60%  out  commuting  AND  each  city 
of  at  least  15,000  populatK>n  that  is  at  least  ^h  the 
size  of  largest  central  city  and  meets  employment 
ratio  and  commuting  percentage  above  AND  largest 
city  of  1 5,000  population  or  more  that  meets  employ- 
ment ratio  and  commuting  percentage  above  and  is 
in  a  secondary  noncontiguous  UA  AND  each  city  in  a 
secondary  noncontiguous  UA  that  is  at  least  ^/b  the 
size  of  largest  central  city  in  that  UA  and  has  at  least 
15,000  population  and  meets  employment  ratio  and 
commuting  percentage  above. 

Names  of  up  to  three  central  cities  in  descending  order 
of  population  size.  Local  opinion  considered  under 
specified  conditions. 

An  MSA  designated  on  the  basis  of  census  data  ac- 
cording to  standards  in  effect  at  tf>e  time  of  designa- 
tion will  not  be  disqualified  on  the  basis  of  lacking  a 
city  of  at  least  50,000  population  or  a  UA  of  at  least 
50,000  or  a  total  populatk)n  of  at  least  100,000. 

A  new  MA  can  be  designated  intercensally  if  a  city  has 
a  Census  Bureau  population  estimate  or  special  cen- 
sus count  of  at  least  50,000  or  if  a  county  containing 
a  UA  has  a  Census  Bureau  population  estimate  or 
special  census  count  of  at  least  100,000.  Outlying 
counties  are  added  to  existing  MSAs  intercensally 
only  wtien  (1)  a  central  city  located  in  a  qualifier  UA 
extends  into  a  county  not  included  in  the  MSA  and 
the  population  of  tfiat  portion  of  the  city  in  the  county 
is  at  least  2,500  according  to  a  Census  Bureau  popu- 
lation count  or  (2)  an  intercensally  designated  MSA 
qualifies  to  combine  with  an  existing  MSA.  New  cen- 
tral cities  can  be  designated  intercensally  on  the 
basis  of  a  special  census  count. 


Two  adjacent  CBSAs  will  be  combined  if  the  employ- 
ment interchange  rate  between  the  two  areas  Is  at 
least  25.  The  employment  interchange  rate  is  the 
sum  of  the  percentage  of  employed  residents  of  the 
CBSA  with  the  smaller  total  population  who  work  in 
the  CBSA  with  the  larger  population  and  the  percent- 
age of  employment  in  the  CBSA  with  the  smaller 
total  population  that  is  accounted  for  by  workers  re- 
siding In  the  CBSA  with  the  larger  total  population. 
Adjacent  CBSAs  that  have  an  employment  inter- 
change rate  of  at  least  15  and  less  than  25  may 
combine  if  kx^ai  opinion  in  both  areas  favors  com- 
bination. 


Principal  cities  include  the  largest  incorporated  place  or 
census  designated  place  In  a  CBSA  AND  each  place 
of  at  least  250,000  population  or  in  which  at  least 
100,000  persons  wort(  AND  each  place  with  a  popu- 
lation that  is  at  least  10,000  and  Vs  the  size  of  the 
largest  place,  and  in  which  employment  meets  or  ex- 
ceeds the  number  of  employed  residents. 


Names  of  up  to  three  principal  cities  in  descending 
order  of  population  size. 

Areas  that  do  not  meet  the  minimum  standards  for  des- 
ignation do  not  qualify. 


A  new  CBSA  can  t>e  designated  if  a  city  has  a  Census 
Bureau  population  estimate  of  1 0,000  or  more  for  two 
consecutive  years,  or  a  Census  Bureau  special  cen- 
sus count  of  10,000  or  more.  The  geographic  extent 
of  each  CBSA  will  be  re-examined  in  2008  using 
commuting  data  from  the  Census  Bureau's  American 
Community  Survey. 


G.  Recommended  Standards  for 
Defining  Core-Based  Statistical  Areas 
for  the  First  Decade  of  the  2l8t  Century 

A  Core-Based  Statistical  Area  (CBSA) 
is  a  geographic  entity  consisting  of  the 
county  or  counties  containing  one  or 
more  cores  of  at  least  10,000  population 
each,  plus  adjacent  counties  having  a 
high  degree  of  social  and  economic 
integration  with  the  core(s)  as  measured 
by  commuting  ties. 


1 .  Requirements  for  Qualification  of 
Core-Based  Statistical  Areas 

Each  CBSA  must  include  a  Census 
Bureau-defined  lu-banized  area  (UA)  of 
at  least  50,000  population  or  a  Census 
Bureau-defined  settlement  cluster  (SC) 
of  at  least  10,000  population. 

2.  Central  Counties 

The  central  county  or  coimties  of  a 
CBSA  are  those  counties: 

(a)  That  have  at,  least  50  percent  of 
their  population  in  UAs  or  SCs  or  both, 
or 


(b)  That  have  within  their  boimdaries 
at  least  50  percent  of  the  population  of 
a  UA  or  SC  that  crosses  coimty 
boimdaries. 

A  central  county  of  one  CBSA  may 
not  be  the  central  coimty  of  any  other 
CBSA,  but  a  CBSA  may  have  multiple 
central  counties. 

3.  Outlying  Counties 

A  county  is  an  outlying  county  of  a 
CBSA  if: 

(a)  At  least  25  percent  of  the 
employed  residents  of  the  county  work 
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in  the  central  county  or  counties  of  the 
CBSA;  or 

(b)  At  least  25  percent  of  the 
employment  in  the  county  is  accounted 
for  by  workers  who  reside  in  the  central 
coimty  or  counties  of  the  CBSA. 

A  county  may  not  be  included  in 
more  than  one  CBSA.  If  a  county 
qualifies  as  a  central  coimty  in  one 
CBSA  and  as  outlying  in  another,  it  will 
be  included  in  the  CBSA  in  which  it  is 
a  central  coimty.  A  coimty  that  qualifies 
as  outlying  to  multiple  CBSAs  will  be 
included  in  the  CBSA  with  which  it  has 
the  strongest  commuting  tie,  as 
measured  by  either  (a)  or  (b)  above.  The 
counties  included  in  a  CBSA  must  be 
contiguous;  if  a  county  is  not  contiguous 
to  other  counties  in  the  CBSA,  it  will 
not  be  included  in  the  CBSA. 

4.  Merging  of  Adjacent  Core-Based 
Statistical  Areas 

Two  adjacent  CBSAs  will  be  merged 
to  form  one  CBSA  if  the  central  county 
or  counties  (as  a  group]  of  one  CBSA 
qualify  as  outlying  to  the  central  county 
or  counties  (as  a  group]  of  the  other 
CBSA  using  the  measures  and 
thresholds  stated  in  Section  3  above. 

5.  Terminology  and  Levels 

A  CBSA  wrill  be  assigned  a  level  based 
on  the  total  population  of  all  the  UAs 
and  SCs  within  the  CBSA  (not  on  the 
total  CBSA  population).  Levels  of 
CBSAs  are: 


Core-Based  Statistical 
Areas 


Megapolitan  Areas  . 
Macropolitan  Areas 
Micropolitan  Areas  . 


Total  Population  in  All 
Cores 


1,000,000  and  at)0ve. 
50,000  to  999,999. 
10,000  to  49,999. 


Counties  that  are  not  included  in 
CBSAs  will  be  designated  as  Outside 
Core-Based  Statistical  Areas. 

6.  Identification  of  Principal  Gties 

The  principal  city  (or  cities)  of  a 
CBSA  wrill  include: 

(a)  The  largest  incorporated  place  or 
census  designated  place  in  the  CBSA; 

(b)  Any  additional  incorporated  place 
or  census  designated  place  with  a 
population  of  at  least  250,000  or  in 
which  100,000  or  more  persons  work; 
and 

(c)  Any  additional  incorporated  place 
or  census  designated  place  with  a 
population  that  is  at  least  10,000  and 
one-third  the  size  of  the  largest  place, 
and  in  which  emplojrment  meets  or 
exceeds  the  number  of  employed 
residents.  ^ 

7.  Titles  of  Core-Based  Statistical  Areas 

The  title  of  a  CBSA  will  include  the 
name  of  the  principal  city  with  the 


largest  Census  2000  population.  If  there 
are  multiple  principal  cities,  the  names 
of  the  second-largest  and  third-largest 
principal  cities  will  be  included  in  the 
title  in  descending  order  of  population. 

The  title  also  will  include  the  name 
of  the  State  in  which  the  CBSA  is 
located.  If  the  CBSA  extends  into 
multiple  States,  the  State  names  will  be 
included  in  the  tide  in  descending  order 
of  population  size  within  the  CBSA. 

8.  Identification  of  Combined  Areas 

Any  two  adjacent  CBSAs  will  be 
combined  if  the  employment 
interchange  rate  between  the  two  areas 
is  at  least  25.  The  employment 
interchange  rate  between  two  areas  is 
defined  as  the  sum  of  the  percentage  of 
employed  residents  of  the  area  with  the 
smaller  total  population  who  work  in 
the  area  with  the  larger  total  population 
and  the  percentage  of  employment  in 
the  area  with  the  smaller  total 
population  that  is  accounted  for  by 
workers  residing  in  the  area  with  the 
larger  total  population. 

Adjacent  CBSAs  that  have  an 
emplo)mient  interchange  rate  of  at  least 
15  and  less  than  25  will  be  combined  if 
local  opinion,  as  reported  by  the 
congressional  delegations  in  both  areas, 
favors  combination.  CBSAs  that  are 
combined  will  retain  their  identities  as 
CBSAs  within  Combined  Areas. 

9.  Titles  of  Combined  Areas 

The  tide  of  a  Combined  Area  will 
include  the  name  of  the  largest  principal 
city  in  each  of  up  to  three  CBSAs 
involved  in  the  combination  in 
descending  order  of  CBSA  population 
size  based  on  Census  2000  population. 

The  tide  also  will  include  the  name 
of  the  State  in  which  the  Combined 
Area  is  located.  If  the  Combined  Area 
extends  into  multiple  States,  the  State 
names  will  be  included  in  the  tide  in 
descending  order  of  population  size 
within  the  Combined  Area. 

10.  Intercensal  Update  Schedule 

A  new  CBSA  will  be  designated 
intercensaUy  if  (1)  a  city  that  is  outside 
any  existing  CBSA  has  a  Census  Bureau 
special  census  count  of  10,000  or  more 
population,  or  Census  Bureau 
population  estimates  of  10,000  or  more 
population  for  two  consecutive  years,  or 
(2]  a  Census  Bureau  special  census 
results  in  the  delineation  of  a  new  UA 
or  SC  of  10,000  or  more  population  that 
is  outside  of  any  existing  CBSA.  In  the 
years  up  to  2007,  outlying  counties  of 
intercensally  designated  CBSAs  will  be 
qualified,  according  to  the  criteria  in 
Section  3  above,  on  the  basis  of  Census 
2000  commuting  data. 


The  definitions  of  all  existing  CBSAs 
will  be  reviewed  in  2008  using 
commuting  data  from  the  Census 
Bureau's  American  Community  Survey. 
The  central  counties  of  CBSAs 
identified  on  the  basis  of  a  Census  2000 
population  count,  population  estimates, 
or  a  special  census  count  will  constitute 
the  central  counties  for  purposes  of  the 
2008  CBSA  definition  review. 

1 1 .  General  Procedures 

Local  Opinion.  Local  opinion  is  the 
reflection  of  the  views  of  the  public  and 
is  obtained  through  the  appropriate 
congressional  delegations.  Under  the 
CBSA  standards,  local  opinion  is  sought 
only  when  two  adjacent  CBSAs  qualify 
for  combination  based  on  an 
employment  interchange  rate  of  at  least 
15  and  less  than  25  (see  Section  8).  The 
two  CBSAs  will  be  combined  only  if 
there  is  evidence  that  local  opinion  in 
both  areas  favors  the  combination.  After 
a  decision  has  been  made  regarding  the 
combination  of  CBSAs,  the  Office  of 
Management  and  Budget  will  not 
request  local  opinion  again  on  the  same 
question  until  the  next  redefinition  of 
CBSAs. 

New  England  City  and  Town  Areas. 
The  New  England  City  and  Town  Areas 
(NECTAs]  provide  an  alternative  to  the 
county-based  CBSAs  in  the  six  New 
England  States  for  the  convenience  of 
data  users  who  desire  city-and-town- 
based  areas  comparable  to  previous  MA 
definitions  for  this  region. 

NECTAs  will  be  defined  by  applying 
the  standards  outlined  in  Sections  1 
through  4  and  6  through  10  above  for 
county-based  CBSAs  to  data  for  cities 
and  towns.  Levels  for  NECTAs  vdll  not 
be  determined.  Cities  and  towns  not 
included  in  a  NECTA  will  be  designated 
"Outside  NECTAs." 

H.  Key  Terms 

(An  asterisk  (*)  denotes  new  terms 
proposed  for  the  purposes  of  this  report. 
Two  asterisks  (**)  denote  terms  whose 
definitions  have  changed  for  purposes 
of  this  report  from  previous  definitions.) 

Census  designated  place  (CDP) — A 
statistical  entity  equivalent  to  an 
incorporated  place,  defined  for  each 
decennial  census,  consisting  of  a  locally 
recognized,  unincorporated 
concentration  of  population  that  is 
identified  by  name. 

Central  city— The  largest  city  of  a 
metropolitan  statistical  area  or  a 
consolidated  metropolitan  statistical 
area,  plus  additional  cities  that  meet 
specified  statistical  criteria. 

*  'Central  county— The  county  or 
counties  of  a  Core-Based  Statistical  Area 
containing  a  substantial  portion  of  an 
urbanized  area  or  settiement  cluster  or 
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both,  to  and  from  which  commuting  is 
measured  to  determine  qualification  of 
outl}ring  counties. 

**Core — ^A  densely  settled 
concentration  of  population,  comprising 
either  an  urbanized  area  or  settlement 
cluster  (of  10,000  or  more  population) 
defined  by  the  Census  Bureau,  aroimd 
which  a  Core-Based  Statistical  Area  is 
defined. 

*Core-Based  Statistical  Area — A 
geographic  entity  consisting  of  the 
coimty  or  counties  containing  one  or 
more  cores  (urbanized  areas  or 
settlement  clusters  or  both)  that  together 
have  at  least  10,000  population,  plus 
adjacent  counties  having  a  high  degree 
of  social  and  economic  integration  with 
the  core(s)  as  measured  through 
commuting. 

'Employment  interchange  rate — A 
measure  of  ties  between  two  adjacent 
CBSAs  used  when  determining  whether 
they  qualify  to  be  combined.  TTie 
employment  interchange  rate  is  the  siun 
of  the  percentage  of  employed  residents 
of  the  smaller  CBSA  who  work  in  the 
larger  CBSA  and  the  percentage  of 
employment  in  the  smaller  CBSA  that  is 
accounted  for  by  workers  who  reside  in 
the  larger  CBSA. 

Geographic  building  block — The 
geographic  imit,  such  as  a  coimty,  that 
forms  the  basic  geographic  component 
of  a  statistical  area. 

*Macropolitan  area — A  Core-Based 
Statistical  Area  containing  one  or  more 
cores  (urbanized  areas  or  settlement 
clusters  or  both)  that  together  have  at 
least  50,000  population  and  less  than 
1,000,000  popidation,  plus  adjacent 
counties  having  a  high  degree  of  social 
and  economic  integration  with  the 
core(s). 

*Megapolitan  area — A  Core-Based 
Statistical  Area  containing  one  or  more- 


cores  (urbanized  areas  or  settlement 
clusters  or  both)  that  together  have  at 
least  1 ,000,000  population,  plus 
adjacent  counties  having  a  high  degree 
of  social  and  economic  integration  with 
the  core(s). 

Metropolitan  area  (MA) — ^A  collective 
term,  established  by  OMB  and  used  for 
the  first  time  in  1990,  to  refer  to 
metropolitan  statistical  areas, 
consolidated  metropolitan  statistical 
areas,  and  primary  metropolitan 
statistical  areas. 

Metropolitan  statistical  area  (MSA) — 
A  geographic  entity,  defined  by  OMB  for 
statistical  purposes,  containing  a  core 
area  with  a  large  population  center  and 
adjacent  communities  having  a  high 
degree  of  social  and  economic 
integration  with  that  center. 
Qualification  of  an  MSA  requires  a  city 
with  50,000  population  or  more,  or  an 
urbanized  area  and  a  total  population  of 
at  least  100,000  (75,000  in  New 
England).  MSAs  are  composed  of  entire 
counties,  except  in  New  England  where 
the  components  are  cities  and  towns. 

* Micropolitan  area — A  Core-Based 
Statistical  Area  containing  one  or  more 
cores  (settlement  clusters  of  at  least 
10,000  population)  that  together  have 
less  than  50,000  population,  plus 
adjacent  counties  having  a  high  degree 
of  social  and  economic  integration  with 
the  core(s). 

Minor  civil  division  (MCD) — ^A  type  of 
governmental  imit  that  is  the  primary 
legal  subdivision  of  a  county,  created  to 
govern  or  administer  an  area  rather  than 
a  specific  population.  MCDs  are 
recognized  by  the  Census  Bureau  as  the 
county  subdivisions  of  28  States  and  the 
District  of  Colimibia. 

New  England  county  metropolitan 
area  (NECMA) — A  county-based 


statistical  area  defined  by  OMB  to 
provide  an  alternative  to  the  city-and 
town-based  metropolitan  statistical 
areas  and  consolidated  metropolitan 
statistical  areas  in  New  England. 

*New  England  city  and  town  area 
(NECTA)— A  proposed  city-  and  towm- 
based  statistical  area  defined  to  provide 
an  alternative  to  the  county-based  Core- 
Based  Statistical  Areeis  in  New  England. 

**  Outlying  county— A  county  that 
qualifies  for  inclusion  in  a  Core-Based 
Statistical  Area  on  the  basis  of 
commuting  ties  vdth  the  Core-Based 
Statistical  Area's  central  county  or 
counties. 

"Outside  core-based  statistical 
areas — Counties  that  do  not  qualify  for 
inclusion  in  a  Megapolitan, 
Macropolitan,  or  Micropolitan  Area. 

'Principal  city — The  largest  city  of  a 
Core-Based  Statistical  Area,  plus 
additional  cities  that  meet  specified 
statistical  criteria. 

'Settlement  cluster  [SC) — A  statistical 
geographic  area  proposed  for  definition 
by  the  Census  Biu«au  for  Census  2000, 
consisting  of  a  central  place(s)  and 
adjacent  densely  settled  territory  that 
together  contain  at  least  10,000  people, 
generally  with  an  overall  population 
density  of  at  least  1,000  people  per 
square  mile. 

Urbanized  area  (UA) — A  statistical 
geographic  area  defined  by  the  Census 
Bureau,  consisting  of  a  central  place(s) 
and  adjacent  densely  settled  territory 
that  together  contain  at  least  50,000 
people,  generally  with  an  overall 
population  density  of  at  least  1 ,000 
people  per  square  mile. 

[FR  Doc.  99-27351  Filed  10-19-99;  8:45  am] 

BILUNO  CODE  3110-01-P 


3  Wednesday 

October  20,  1999 


Part  V 


kW 


Department  of 
Education 

List  of  Correspondence — Office  of  Speciai 
Education  and  Rehiabiiitative  Services; 
Notice 


s      s 


56646 


Federal  Register /Vol.  64,  No.  202  /  Wednesday,  October  20,  1999 /Notices 


DEPARTMENT  OF  EDUCATION 

List  of  Correspondence — Office  of 
Special  Education  and  Rehabilitative 
Services 

AGENCY:  Department  of  Education. 

ACTION:  List  of  correspondence  from 
October  1. 1998  through  December  31, 
1998. 

SUMMARY:  The  Secretary  is  publishing 
the  following  list  pursuant  to  section 
607(d)  of  the  Individuals  with 
DisabiUties  Education  Act  (IDEA). 
Under  section  607(d)  of  IDEA,  the 
Secretary  is  required,  on  a  quarterly 
basis,  to  publish  in  the  Federal  Register 
a  list  of  correspondence  from  the 
Department  of  Education  received  by 
individuals  during  the  previous  quarter 
that  describes  the  interpretations  of  the 
Department  of  Education  of  IDEA  or  the 
regulations  that  implement  IDEA. 

FOR  FURTHER  INFORMATION  CONTACT: 

JoLeta  Reynolds  or  Rhonda  Weiss. 
Telephone:  (202)  205-5507.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  (202)  205- 
5465  or  the  Federal  Information  Relay 
Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday,  except  Federal 
holidays. 

Individuals  with  disabilities  may 
obtain  a  copy  of  this  notice  in  an 
alternate  format  [e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  Katie  Mincey,  Director  of  the 
Alternate  Formats  Center.  Telephone: 
(202)  205-8113. 

SUPPLEMENTARY  INFORMATION:  The 
following  list  identifies  correspondence 
from  the  Department  issued  between 
October  1,  1998  and  December  31, 1998. 

Included  on  the  list  are  those  letters 
that  contain  interpretations  of  the 
requirements  of  IDEA  and  its 
implementing  regulations,  as  well  as 
letters  and  other  documents  that  the 
Department  believes  will  assist  the 
public  in  understanding  the 
requirements  of  the  law  and  its 
regulations.  The  date  and  topic 
addressed  by  a  letter  are  identified,  and 
summary  information  is  also  provided, 
as  appropriate.  To  protect  the  privacy 
interests  of  the  individual  or  individuals 
involved,  personally  identifiable 
information  has  been  deleted,  as 
appropriate. 


Part  A 

General  Provisions 

Section  607 — Requirements  for 
Prescribing  Regulations 

Topic  Addressed:  Applicability  of 
Regulations 

Letter  dated  November  13, 1998  to 
U.S.  Congresswoman  Jo  Ann  Emerson, 
regarding  (1)  States'  and  school  districts' 
obligations,  pending  publication  of  final 
regulations,  to  comply  with  all 
applicable  provisions  of  the  IDEA 
Amendments  of  1997  and  provisions  of 
the  then  current  regulations  that  were 
not  in  conflict  with  the  IDEA 
Amendments  of  1997,  and  (2)  the 
importance  of  a  new  requirement 
governing  the  development  of 
individualized  education  programs  for 
deaf  and  hard  of  hearing  children  under 
Part  B  of  IDEA. 

PartB 

Assistance  for  Education  of  all  Children 
With  Disabilities 

Section  612^State  Eligibility 

Topic  Addressed:  Free  Appropriate 
Public  Education 

Letter  dated  November  20, 1998  to 
Arizona  Department  of  Education 
Superintendent  Lisa  Graham  Keegan 
and  Mr.  Terry  Stewart,  Arizona 
Department  of  Corrections,  regarding 
the  responsibility  of  the  Arizona 
Department  of  Education  imder  Part  B 
of  IDEA,  Section  504  of  the 
Rehabilitation  Act  of  1973,  and  Title  II 
of  the  Americans  With  Disabilities  Act 
of  1990  to  ensure  the  availability  of  a 
fi^e  appropriate  public  education  to 
eligible  youth  with  disabilities 
incarcerated  in  adult  prisons  and 
correctional  facilities. 

Letter  dated  December  4, 1998  to  Dr. 
Ellenmorris  Tiegerman,  School  for 
Language  and  Communication 
Development,  explaining  that  a  public 
agency  is  not  obligated  to  reimburse  for 
tuition  costs  for  nondisabled  preschool 
aged  children  in  order  to  provide 
integrated  settings  to  implement  the 
individualized  education  programs  of 
preschool  aged  children  with 
disabilities. 

Topic  Addressed:  Least  Restrictive 
Envrionment 

Letter  dated  October  7,  1998  to  Daniel 
Kinley,  New  York  State  School  Boards 
Association,  regarding  New  York  State's 
responsibility  to  ensure  placements  of 
disabled  children  that  meet  the  least 
restrictive  environment  requirements  of 
the  IDEA  in  light  of  the  State's  funding 
formula  that  distributes  State  funds  on 


the  basis  of  the  t3rpe  of  setting  in  which 
a  child  is  served. 

Topic  Addressed:  State  Education 
Agency  General  Supervisory 
Responsibility 

Letter  dated  October  19, 1998  to  U.S. 
Congressman  William  F.  Goodling, 
regarding  special  conditions  placed  on 
Pennsylvania's  Federal  Fiscal  Year  1998 
Part  B  State  grant  concerning  exercise  of 
State  Educational  Agency's  general 
supervisory  responsibility,  including 
effective  monitorinf  of  public  agencies 
and  securing  correction  of 
noncompliance. 

Topic  Addressed:  Children  Enrolled  by 
Their  Parents  in  Private  Schools 

Letter  dated  October  20, 1998,  to  U.S. 
Congressman  Robert  T.  Matsui, 
regarding  the  extent  of  public  agencies' 
obligations  to  provide  special  education 
and  related  services  under  Part  B  of 
IDEA  to  children  with  disabilities 
enrolled  by  their  parents  in  private 
schools. 

Letter  dated  November  13, 1998  to 
Helen  Walter,  Advocate  for  Hard  of 
Hearing  People,  regarding  limited  scope 
of  due  process  rights  for  parents  who 
enroll  their  children  in  private  schools. 

Section  613 — Local  Educational  Agency 
Eligibility 

Topic  Addressed:  Treatment  of  Charter 
Schools  and  Their  Students 

Letter  dated  October  8, 1998  to 
Wisconsin  Department  of  Public 
Instruction  State  Superintendent  John  T. 
Benson,  regarding  (1)  the  Department's 
deference  to,  and  agreement  with,  the 
State's  interpretation  that  schools 
chartered  by  the  City  of  Milwaukee,  like 
all  other  charter  schools  in  the  State,  are 
public  schools,  (2)  the  obligation  of 
charter  schools  to  ensure  the  provision 
of  a  free  appropriate  public  education  to 
children  with  disabilities  and  the 
obligation  of  the  State  to  ensure 
compliance  with  the  IDEA,  and  (3) 
consequences  of  noncompliance  with 
related  Federal  civil  rights  laws. 

Letter  dated  November  4, 1999  to  B. 
J.  Stockton,  Missouri  Department  of 
Elementary  and  Secondary  Education, 
regarding  the  Department's  view  that 
charter  schools  generally  should  be 
presumed  to  be  public  schools  which 
are  subject  to  requirements  regarding  a 
free  appropriate  public  education  in 
Part  B  of  IDEA,  and  clarifying  that  in 
order  to  be  eligible  for  funds  under  the 
Federal  Public  Charter  Schools  Program, 
the  participating  charter  schools  must 
be  public  schools  that  comply  with  Part 
B  of  IDEA,  Section  504  of  the 
Rehabilitation  Act  of  1973,  and  Title  11 


Federal  Register /Vol.  64,  No.  202  /  Wednesday,  October  20,  1999 /Notices 


56647 


of  the  Americans  With  Disabilities  Act 
of  1990. 

Memorandum  dated  August  10, 1998, 
to  Chief  State  School  Officers  from 
former  Assistant  Secretary  for  the  Office 
of  Elementary  and  Secondary  Education 
Gerald  N.  Tirozzi,  regarding  allocation 
of  state-administered  federal  education 
funds  to  public  charter  schools. 

Section  614 — Evaluations,  Eligibility 
Determinations.  Individualized 
Education  Programs,  and  Educational 
Placements 

Topic  Addressed:  Evaluations  and 
Reevaluations 

Letter  dated  November  18, 1998  to 
individual,  (personally  identifiable 
information  redacted),  regarding 
specific  provisions  in  the  IDEA 
Amendments  of  1997  that  reduce 
paperwork  requirements,  as  well  as  the 
importance  of  ensuring  local  flexibility 
in  the  implementation  of  the  IDEA 
Amendments  of  1997. 

Section  615 — Procedural  Safeguards 

Topic  Addressed:  Timelines  for  Appeals 

Letter  dated  November  13, 1998  to 
individual,  (personally  identifiable 
information  redacted),  regarding 
absence  of  timelines  in  Part  B  of  IDEA 
for  appealing  due  process  hearing 
decisions  or  bringing  of  civil  actions. 

Topic  Addressed:  Student  Discipline 

Letter  dated  October  20. 1998  to  U.S. 
Senator  Ted  Stevens,  regarding  options 
available  to  school  authorities  under  the 
Individuals  With  Disabilities  Education 
Act  Amendments  of  1997  in 
disciplining  students  with  disabilities. 

Letter  dated  November  18, 1998  to 
South  Carolina  State  Representative  J. 
Roland  Smith,  regarding  circumstances 
under  which  students  with  disabilities 
can  be  subjected  to  more  than  one 
removal  from  school  for  ten  consecutive 
school  days  or  less  in  the  same  school 
year. 

Letter  dated  November  5, 1998.  to  Mr. 
Dick  Buscher,  Paradise  Valley  Unified 
School  District,  regarding  options 
available  to  school  authorities  in 
disciplining  students  with  disabilities 
and  clarifying  that  students  with 


disabilities  are  not  automatically 
exempt  from  disciplinary  sanctions 
because  of  their  status  as  disabled 
students. 

Letter  dated  October  20, 1998  to 
individual,  (personally  identifiable 
information  redacted),  letter  dated 
December  8,  1998  to  individual, 
(personally  identifiable  information 
redacted),  and  letter  dated  December  8. 
1998  to  individual,  (personally 
identifiable  information  redacted), 
regarding  options  available  to  school 
authorities  in  disciplining  students  with 
disabilities. 

Topic  Addressed:  Transfer  of  Rights 

Letter  dated  December  21, 1998  to 
individual,  (personally  identifiable 
information  redacted),  regarding  the 
special  rule  under  which  a  State  is 
required  to  appoint  the  parent  or 
another  appropriate  individual  to 
represent  the  educational  interests  of 
the  student  throughout  his  or  her 
eligibility  under  the  Act  if  the  State  has 
a  mechanism  to,  and  determines  that,  an 
individual  with  a  disability  who  has 
reached  the  age  of  majority  imder  State 
law  and  has  not  been  declared 
incompetent,  but  cannot  provide 
informed  consent  with  respect  to  his  or 
her  educational  program. 

Parte 

Infants  and  Toddlers  With  Disabilities 
(Previously  Part  H) 

Sections  631-641 

Topic  Addressed:  Implementation  of  a 
Statewide  System 

Letter  dated  December  16, 1998,  to 
Mary  Miller,  Illinois  Bureau  of  Part  C/ 
Early  Intervention,  regarding  the 
obligation  to  ensure  that  early 
intervention  services  are  available  to  all 
eligible  infants  and  toddlers  and  their 
families. 

Topic  Addressed:  Evaluations 

Letter  dated  December  30, 1998,  to 
Ms.  Giimy  D\mcan,  Parent  Education 

Network,  regarding  the  role  of  a  service 
coordinator  on  the  Multidisciplinary 
Evaluation  Team  and  the  exclusion  of 


service  providers  from  initial 
evaluations. 

Topic  Addressed:  State  Interagency 
Coordinating  Council 

Letter  dated  October  5, 1998,  to  Ms. 
Mary  Alice  Leonard-Heath  and  Mr. 
Wajme  Fox,  Co-Chairs  of  the  Vermont 
Interagency  Coordinating  Council, 
regarding  ICC  membership  of  a 
repre'^entative  of  a  State  lead  agency. 

Topic  Addressed:  Administration  of 
Part  C  Funds 

OSEP  Memorandiun  dated  December 
30, 1998,  to  Lead  Agency  Directors  and 
Part  C  Coordinators,  regarding 
Restricted  Indirect  Cost  Rate  for  Part  C 
of  the  Individuals  with  Disabilities 
Education  Act. 

Electronic  Access  to  This  Document 

You  may  view  this  docxmient,  as  well 
as  all  other  Department  of  Education 
dociiments  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.html 
http://wv\rw.ed.gov/news.html 
To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  fi^e  at  either 
of  the  preceding  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office)  GPO) 
toll  free  at  1-800-293-6498:  or  in  the 
Washington.  D.C..  area  at  (202)  512- 
1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
.of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo/nara/ 
index.html 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.027,  Assistance  to  States  for 
Education  of  Children  with  Disabilities) 

Dated:  October  13. 1999. 

Judith  E.  Heumann, 

Assistant  Secretary  for  Special,  Education 
and  Rehabilitative  Services. 
[FR  Doc.  99-27314  Filed  10-19-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  RMOurces  and  S«rvicM 
Adminittration 

42  CFR  Part  121 

Organ  Procurainant  and 
Transplantation  Network 

agency:  Health  Resources  and  Services 
Administration,  HHS. 
ACnON:  Final  rule. 

summary:  This  document  sets  forth 
improvements  to  the  final  rule 
governing  the  operation  of  the  Organ 
Prociuement  and  Transplantation 
Network  (OPTN),  published  in  1998.  It 
reflects  the  advice  of  a  panel  convened 
by  the  National  Academy  of  Science's 
Institute  of  Medicine,  as  called  for  in  the 
Department's  appropriation  act  for  1999. 
It  also  reflects  comments  on  the  1998 
rule  and  consultation  with 
representatives  of  the  organ 
transplantation  commimity,  as 
recommended  in  the  same  legislation; 
and  it  summarizes  new  transplant  data 
developed  in  the  period  since 
enactment  of  the  appropriations  act. 
DATES:  The  final  rule  published  on  April 
2. 1998.  63  FR  16296.  adding  42  CFR 
part  121  with  an  effective  date  of 
October  1, 1998,  as  amended  on  July  1, 
1998,  63  FR  35847,  did  not  take  effect 
under  section  213(a)  within  Public  Law 
105-277, 112  Stat.  2681,  2681-359 
through  2681-360,  approved  October 
21, 1998.  The  April  2, 1998  rule  as 
amended  by  this  document,  is  effective 
on  November  19, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
D.W.  Chen.  M.D..  M.P.H.,  Director. 
Division  of  Transplantation,  Office  of 
Special  Programs,  Health  Resources  and 
Services  Administration,  5600  Fishers 
Lane,  Room  7C-22,  Rockville,  MD 
20857.  telephone  301-443-7577. 
SUPPLEMENTARY  INFORMATION:  On  April 
2, 1998,  the  Department  of  Health  and 
Human  Services  (HHS)  published  in  the 
Federal  Register  a  final  rule  pertaining 
to  the  operation  of  the  Organ 
Procurement  and  Transplantation 
Network  (63  FR  16296).  In  accordance 
with  the  National  Organ  Transplant  Act 
(NOTA)  of  1984.  as  amended,  the 
purpose  of  the  final  rule  is  to  help 
achieve  the  most  equitable  and 
medically  effective  use  of  human  organs 
that  are  donated  in  trust  for 
transplantation.  Toward  this  end,  the 
final  rule  establishes  performance  goals 
intended  to  bring  about: 

(1)  Standardized  criteria  for  placing 
patients  on  transplant  waiting  lists,  (2) 
standardized  criteria  for  defining  a 


patient's  medical  status,  and  (3) 
allocation  policies  that  make  most 
effective  use  of  organs,  especially  by 
making  them  available  whenever 
feasible  to  the  most  medically  lugent 
patients  who  are  appropriate  candidates 
for  transplantation.  The  final  rule  also 
sets  standards  for  availability  of  organ 
transplantation  data,  and  it  addresses 
the  governing  structure  of  the  OPTN.  No 
provision  of  the  final  rule  is  intended  to 
interfere  with  the  discretion  of 
individual  health  professionals  and 
patients  in  medical  decision-making, 
and  the  rule  looks  to  the  OPTN  to 
design  organ  allocation  policies.  At  the 
same  time,  the  rule  defines  the  policy 
oversight  responsibilities  of  the 
Secretary  of  HHS.  In  concert  with  efforts 
to  encourage  organ  donation,  the  final 
rule  is  intended  to  help  make  best  use 
of  the  limited  nimiber  of  organs 
available  for  transplantation. 

The  final  rule  invited  further 
comments,  which  have  been  received 
and  reviewed.  In  addition,  the  Omnibus 
Consolidated  and  Emergency 
Supplemental  Appropriations  Act  for 
1999  delayed  implementation  of  the 
final  rule  until  October  21, 1999.  (This 
Omnibus  Act,  Public  Law  105-277,  at 
section  101(f)  of  Division  A,  enacted  the 
Department  of  Labor,  HHS,  and 
Education,  and  Related  Agencies 
Appropriations  Act,  1999.  Within  the 
latter  act,  section  213  included 
provisions  related  to  the  final  OPTN 
rule,  112  Stat.  2681,  2681-359  through 
2681-360.  Hereafter,  for  ease  of 
reference,  we  will  refer  to  section  213  of 
the  Appropriation  Act,  or  simply 
section  213.)  Section  213  called  for 
independent  review  through  the 
National  Academy  of  Science's  Institute 
of  Medicine.  It  also  suggested 
development  of  improved  information 
on  the  effectiveness  of  the 
transplantation  system,  including 
center-specific  information  if  possible. 
Finally,  it  suggested  further  discussions 
between  HHS  and  representatives  of  the 
transplant  community.  Each  of  these 
areas  has  been  addressed. 

I.  Background 

A.  Legislative  and  Regulatory  History 

Legislative  and  regulatory  history  are 
outlined  in  the  preamble  to  the  April  2, 
1998,  final  rule.  In  addition  to  the 
underlying  statute  (sections  371-376  of 
the  Public  Health  Service  Act,  as 
enacted  by  the  National  Organ 
Transplant  Act  of  1984,  and  as 
subsequently  amended),  of  particular 
importance  is  section  1138  of  the  Social 
Security  Act,  enacted  in  1986.  This 
legislation  requires  hospitals  that 
perform  organ  transplants  to  be 


members  of,  and  abide  by  the  rules  and 
requirements  of.  the  OPTN  as  a 
condition  for  participation  in  the 
Medicare  and  Medicaid  programs.  This 
provision  subjects  a  transplant 
hospital's  entire  Medicare  and  Medicaid 
participation,  and  thus  in  reality  its 
economic  survival,  to  OPTN  policy  and 
enforcement.  A  similar  provision  in 
section  1138  affects  funding  under 
Medicare  and  Medicaid  for  organ 
procurement  organizations  (OPOs).  But 
authority  for  establishing  conditions  of 
participation  in  Medicare  and  Medicaid 
resides  with  the  Secretary  and  cannot  be 
exercised  by  another  party  without 
either  oversight  authority  or  delegation. 
Thus,  review  and  oversight  authority  of 
OPTN  policies  by  the  Secretary  of  HHS 
is  made  even  more  necessary  by  section 
1138.  A  Federal  Register  notice 
published  on  December  18, 1989  (54  FR 
51802)  addressed  this  need  by  stating 
that  no  OPTN  policies  are  legally 
binding  "rules  or  requirements"  of  the 
OPTN  for  purposes  of  section  1138, 
unless  they  have  been  approved  by  the 
Secretary.  The  final  rule  published 
April  2, 1998,  defines  the  structure  for 
such  review  and  approval,  thus  setting 
the  stage  for  OPTN  "ndes  or 
requirements"  that  would  be 
enforceable  on  transplant  hospitals  and 
OPOs  under  section  1138. 

In  October  1998,  section  213  of  the 
Appropriation  Act  delayed 
implementation  of  the  final  rule  to 
October  21, 1999.  Section  213  directed 
that  the  Institute  of  Medicine  conduct  a 
review  of  the  current  policies  of  the 
OPTN  and  the  final  rule.  Section  213 
also  suggested  that  the  Secretary  "may 
conduct  a  series  of  discussions  with  the 
OPTN  in  order  to  resolve  issues  raised 
by  the  final  rule."  In  addition,  section 
213  indicated  a  need  for  improved 
availability  of  data  on  transplantation 
and  transplant  center  performance. 

B.  Institute  of  Medicine  Report 

The  Institute  of  Medicine  (lOM) 
issued  its  report.  Organ  Proctirement 
and  Transplantation,  on  July  22, 1999. 
The  report  included  five  major 
recommendations.  The  Department  has 
relied  heavily  on  the  guidance  in  the 
lOM  report  in  reviewing  the  provisions 
of  its  final  rule.  In  general,  the  lOM 
report  validates  the  concerns  that  gave 
rise  to  the  final  rule  and  the  approaches 
taken  in  the  rule: 

Recommendation  1:  Establish  Organ 
Allocation  Areas  for  Livers.  The  committee 
recommends  that  the  DHHS  Final  Rule  be 
implemented  by  the  establishment  of  Organ 
Allocation  Areas  (OAAs)  for  livers — each 
serving  a  population  base  of  at  least  9  million 
people  (unless  such  an  area  would  exceed 
the  limits  of  acceptable  cold  ischemic  time). 
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OAAs  should  generally  be  established 
through  sharing  arrangements  among  organ 
procurement  organizations  to  avoid 
disrupting  effective  current  procurement 
activities. 

Recommendation  2:  Discontinue  Use  of 
Waiting  Time  as  an  Allocation  Criterion  for 
[Liver  Transplant]  Patients  in  Statuses  2B 
and  3.  The  heterogeneity  and  wide  range  of 
severity  of  illness  in  statuses  2B  and  3  make 
waiting  time  relatively  misleading  within 
these  categories.  For  this  reason,  waiting  time 
should  be  discontinued  as  an  allocation 
criterion  for  status  2B  and  3  patients.  An 
appropriate  medical  triage  system  should  be 
developed  to  ensure  equitable  allocation  of 
organs  to  patients  in  these  categories.  Such 
a  system  may,  for  example,  be  based  on  a 
point  system  arising  out  of  medical 
characteristics  and  disease  prognoses  rather 
than  waiting  times. 

Recommendation  3:  Exercise  Federal 
Oversight.  The  Department  of  Health  and 
Human  Services  should  exercise  the 
legitimate  oversight  responsibilities  assigned 
to  it  by  the  National  Organ  Transplant  Act, 
and  articulated  in  the  final  rule,  to  manage 
the  system  of  organ  procurement  and 
transplantation  in  the  public  interest.  This 
oversight  should  include  greater  use  of 
patient-centered,  outcome-oriented 
performance  measures  for  OPOs,  transplant 
centers,  and  the  OPTN. 

Recommendation  4:  Establish  Independent 
Scientific  Review.  The  Department  of  Health 
and  Human  Services  should  establish  an 
external,  independent,  multidisciplinary 
scientific  review  board  responsible  for 
assisting  the  Secretary  in  ensuring  that  the 
system  of  organ  procurement  and 
transplantation  is  grounded  on  the  best 
available  medical  science  and  is  as  effective 
and  as  equitable  as  possible. 

Recommendation  5:  Improve  Data 
Collection  and  Dissemination.  Within  the 
bounds  of  donor  and  recipient  confidentiality 
and  sound  medical  judgment,  the  OPTN 
contractor  should  improve  its  collection  of 
standardized  and  useful  data  regarding  the 
system  of  organ  procurement  and 
transplantation  and  make  it  widely  available 
to  independent  investigators  and  scientific 
reviewers  in  a  timely  manner.  The 
Department  of  Health  and  Human  Services 
should  provide  an  independent,  objective 
assessment  of  the  quality  and  effectiveness  of 
the  data  that  are  collected  and  how  they  are 
analyzed  and  disseminated  by  the  OPTN. 

In  addition,  the  General  Accounting 
Office  (GAO)  made  findings  in  two 
other  areas  required  by  section  213:  the 
possibility  of  legal  liability  of  OPTN 
members  arising  from  their  peer  review 
activities  and  the  confidentiality  of 
information.  Regarding  liability,  the 
General  Counsel  of  the  GAO  fovmd  no 
apparent  conflict  between  the  final  rule 
and  State  laws  governing  peer  review. 
Regarding  confidentiality,  the  General 
Counsel  found  that  the  Secretary  of  HHS 
has  authority  under  the  final  rule  to 
decide  that  the  public  interest  in 
disclosure  of  information  about  organ 


transplants  outweighs  the  interest  in 
confidentiality. 

C.  Discussions  With  the  Transplant 
Community 

Representatives  of  HHS  met  with 
members  of  the  transplant  community 
on  numerous  occasions  in  the  period 
immediately  following  publication  of 
the  final  rule.  Since  enactment  of 
section  213,  representatives  of  HHS 
have  met  on  1 1  separate  occasions  with 
representatives  of  11  transplant 
organizations:  United  Network  for 
Organ  Sharing  (UNOS,  the  current 
OPTN  contractor).  Transplant 
Recipients  International  Organization, 
American  Liver  Foundation,  National 
Transplant  Action  Committee,  National 
Minority  Organ  and  Tissue  Transplant 
Education  Program,  National  Kidney 
Foundation,  Patient  Access  to 
Transplantation  Coalition,  American 
Society  of  Transplantation,  American 
Society  of  Transplant  Surgeons,  North 
American  Transplant  Coordinators 
Organization,  and  the  American 
Nephrology  Nurses  Association.  On 
September  15, 1999,  an  additional 
meeting  with  representation  invited 
from  all  of  these  organizations  took 
place  to  discuss  together  issues  that  had 
been  smfaced. 

Clarifications 

HHS  is  further  clarifying  these  issues 
with  this  publication: 

•  "National"  lists:  The  final  rule  does 
not  require  single  national  lists  for 
allocation  of  organs,  beyond  the 
national  registry  Usts  already  utilized  by 
the  OPTN.  As  imderscored  by  the  lOM 
recommendations,  it  is  the  Department's 
goal  to  achieve  sharing  of  organs  broad 
enough  to  achieve  medically  effective 
results  for  patients,  especially  by 
providing  organs  for  patients  with 
greatest  medical  urgency  who  are 
appropriate  candidates  for 
transplantation.  When  using  the  terms 
"greatest  medical  urgency,"  or  "most 
medically  urgent,"  the  Department  is 
referring  to  transplanting  those  patients 
whose  medical  condition,  in  the 
judgment  of  their  physicians,  makes 
them  suitable  candidates  for 
transplantation.  The  final  rule  directs 
the  OPTN  to  overcome  as  much  as 
possible  arbitrary  geographic  barriers  to 
allocation  that  restrict  the  allocation  of 
organs  to  patients  with  greatest  medical 
ingency  who  are  appropriate  candidates 
for  transplantation  and  that  are  not 
based  on  medical  criteria.  Broader 
sharing  was  an  essential  element  of  the 
lOM's  findings. 

•  Most  Medically  Urgent  Patients: 
The  final  rule  follows,  and  intends  to 
expand,  existing  policy  in  serving  most 


medically  urgent  patients  first,  again, 
referring  to  patients  who  are  suitable 
candidates  for  transplantation.  It  is  not 
the  Department's  intention  to  require 
transplantation  of  patients  too  ill  to 
benefit;  the  final  rule  specifically 
prohibits  policies  that  might  result  in 
such  futile  transplantations  and  organ 
wastage.  Providing  available  organs  to 
patients  with  greatest  medical  urgency 
who  are  appropriate  candidates  for 
transplantation  is  already  the  policy  of 
the  OPTN  within  allocation  areas. 
Transplant  priority  for  patients  with 
greatest  medical  urgency,  whenever 
they  are  medically  suitable,  follows  the 
tenets  of  medical  practice  generally  and 
is  already  accepted  throughout  the 
transplant  commimity  and  general 
public. 

•  Medical  Factors  Affecting  Organ 
Movement:  The  final  rule  fully 
recognizes  limitations  on  movement  of 
organs  resulting  ft-om  medical  factors, 
especially  limits  of  ischemic  time.  As 
recommended  by  the  lOM  report,  and  as 
intended  by  the  1998  final  rule,  sharing 
of  organs  should  be  broad  enough  to 
enable  medically  effective  use  of  organs, 
especially  to  enable  organs  to  reach  the 
most  medically  lu^ent  patients,  but 
ischemic  time  limits  and  any  other 
medical  factors  affecting  the  viability  of 
the  organ  must  be  considered  in 
designing  allocation  policies. 

•  Small  and  Medium  Sized 
Transplant  Centers:  The  Department 
does  not  expect  the  final  rule  to  cause 
the  closine  of  small  or  medium  sized 
transplant  centers  or  othervdse  diminish 
access  to  transplantation  for  certain 
popiilations,  including  those  living  in 
rural  areas.  The  lOM  report  did  not  find 
evidence  that  the  rule  woidd  have  such 
effects;  and  a  report  by  the  HHS  Office 
of  Inspector  General  ("Fostering  Equity 
in  Patient  Access  to  Transplantation: 
Local  Access  to  Liver  Transplantation," 
dated  August  1999)  concluded  that 
geographic  distribution  of  liver 
transplant  centers  is  unlikely  to  change 
as  a  result  of  national  policies  on  organ 
allocation.  The  Department  is  concerned 
that  patient  access  to  transplant  services 
not  be  adversely  affected  by  closure  of 
centers  that  are  providing  quality  care, 
including  small  and  mediiun  sized 
centers,  "rhus,  the  amendments  below 
include  provision  for  monitoring  any 
effects  of  policy  changes  on  small  and 
medium  sized  centers.  However,  HHS 
and  the  OPTN  should  work  together  to 
ensure  that  all  transplant  programs, 
regardless  of  voliune,  are  providing 
quality  care  to  candidates  and 
recipients. 

•  Designated  Transplant  Program 
Requirements:  The  final  rule  carries 
forward  the  policies  in  the  proposed 
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rule  that  provided  separate  staffing  and 
organizational  "designated  transplant 
program"  requirements  for  non- 
Medicare  participating  transplant 
programs  and  those  that  are  certified  as 
Medicare  approved  transplant  programs. 
The  Department  has  received  comments 
similar  to  those  submitted  in  response 
to  the  proposed  rule,  suggesting  that 
uniform  standards  be  applied  for 
designation  status.  The  Department 
continues  to  have  no  objection  to  this 
suggestion  in  principle,  but  believes  that 
the  OPTN  should  submit  such  standards 
for  the  Secretary's  consideration  as 
possible  changes  to  the  Medicare 
conditions  for  coverage  of  organ 
transplants,  which  currently  contain 
similar  requirements. 

Secretarial  Oversight  and  Enforceability 
of  OPTN  Policies 

Virtually  all  commenters  agreed  that 
HHS  should  exercise  an  oversight  role 
over  OPTN  policies,  although  there 
were  different  views  among  the 
participants  as  to  how  such  oversight 
should  be  carried  out.  Exercise  of  HHS 
oversight  was  also  one  of  the  five 
primary  recommendations  of  the  lOM 
report.  Further,  as  explained  in 
"Legislative  and  Regulatory  History" 
above,  section  1138  of  the  Social 
Security  Act  elevates  OPTN 
membership  and  policies  to  the  status  of 
requirements  for  participation  in 
Medicare  and  Medicaid  for  transplant 
hospitals  and  OPOs,  thus  necessitating 
Secretarial  review  and  oversight 
authority  over  those  policies.  The  final 
rule  provides  the  framework  for  such 
oversight  as  well  as  the  framework  for 
creating  a  body  of  enforceable  OPTN 
policies. 

An  additional  recommendation  by  the 
lOM  was  establishment  of  an 
independent  scientific  review  board 
"for  assisting  the  Secretary  in  ensuring 
that  the  system  of  organ  procurement 
and  transplantation  is  grounded  on  the 
best  available  medical  science  and  is  as 
efiiective  and  as  equitable  as  possible." 
In  response  to  this  recommendation  in 
the  lOM  report  as  well  as  comments 
received,  the  Department  intends  to 
create  such  an  advisory  board,  the 
Advisory  Committee  on  Organ 
Transplantation.  The  Department 
intends  to  implement  the  lOM's 
recommendations  that  this  Committee 
have  several  key  responsibilities.  As 
recommended  by  the  lOM,  the 
Committee  will  provide  "timely, 
nonpartisan  review"  to  "assist  the 
Secretary  in  managing  the  system  in  a 
maimer  that  best  serves  the  public 
interest."  It  will  also,  as  recommended 
by  the  lOM,  "help  provide  objective 
information  and  advice  for  futiire 


directions  for  the  [organ  transplantation] 
system."  It  would  also,  as  recommended 
by  the  lOM,  "help  insure  that  policies 
and  procedures  are  evidence-based  and 
guided  by  the  best  available  scientific 
and  medical  precepts."  In  order  that  the 
Committee  fulfill  this  latter 
responsibility,  §  121.4  (b)(2)  and  (d) 
have  been  revised  to  reflect  this  role. 

When  the  OPTN  proposes  enforceable 
policies,  the  Secretary  will  ask  the 
Committee  for  its  views  on  the 
proposals  when  the  proposals  are 
published  in  the  Federal  Register  for 
public  comment.  The  Committee's 
views,  public  comments,  and  the 
Department's  views  will  then  serve  as 
the  basis  for  discussions  with  the  OPTN. 
If,  after  these  discussions,  the  Secretary 
wishes  to  direct  that  the  OPTN  revise  its 
proposals,  the  OPTN  will  have  the 
opportimity  to  suggest  revisions.  If  the 
Secretary  does  not  agree  with  the 
OPTN's  revised  approach  (or  if  it  does 
not  respond  in  a  timely  manner),  the 
Secretary  may  require  the  OPTN  to  take 
other  appropriate  actions.  However,  the 
Secretary  will  ask  the  Conunittee  for  its 
views  on  the  specific  proposed  actions 
before  transmitting  them  to  the  OPTN. 
A  similar  approach  may  also  be  used 
should  the  Secretary  review  other  OPTN 
policies,  or  elect  to  evaluate  critical 
comments  received  by  the  Secretary 
relating  to  the  maimer  in  which  the 
OPTN  is  carrying  out  its  duties. 

It  is  not  the  desire,  nor  is  it  the 
intention,  of  the  Department  to  interfere 
in  the  practice  of  medicine.  Decisions 
about  who  should  receive  a  particular 
organ  in  a  particular  situation  involve 
levels  of  detail,  subtiety,  and  urgency 
that  must  be  judged  by  transplant 
professionals.  The  Advisory  Committee 
will  greatly  assist  the  Secretary  with 
respect  to  the  medical  and  scientific 
components  of  OPTN  policies.  The 
medical  community  has  substantial 
contributions  to  make  within  the 
deliberative  process  for  developing 
OPTN  policies,  as  well  as  in  individual 
decisions  involved  in  clinical 
transplantation  practice. 

The  rule  also  nas  been  revised  to 
emphasize  that  the  Secretary's  review  is 
intended  to  ensure  consistency  between 
OPTN  policies  and  the  National  Organ 
Transplant  Act  and  this  regulation.  This 
revision  is  intended  to  emphasize,  as 
the  lOM  did  in  its  report,  that  the 
Secretary's  oversight  will  further  the 
public  interest,  a  role  assigned  to  the 
Department  by  the  National  Organ 
Transplant  Act  and  articulated  in  this 
regulation. 

OPTN  Board  Composition 

Participants  expressed  a  variety  of 
views  on  requirements  concerning  the 


composition  of  the  OPTN  Board  of 
Directors.  Some  participants  believed 
that  the  rule  should  require,  not  merely 
authorize,  the  Board  to  include  at  least 
50  percent  representation  of  transplant 
physicians  and  transplant  surgeons,  to 
ensure  a  preponderance  of  medical 
expertise.  Others  suggested  more  even 
division  of  representation  among 
transplant  physicians  and  transplant 
siu^eons,  other  non-physician 
transplant  professionals,  and 
candidates,  recipients,  donors,  their 
families,  and  the  general  public. 
Concern  was  also  raised  that  a 
combination  of  percentage 
representation  requirements  with 
specific  categorical  representation 
requirements  would  make  the  Board  so 
large  as  to  be  unwieldy,  if  the  Board 
chose  to  allow  50  percent  representation 
of  transplant  physicians  and  surgeons. 
The  Department  has  reorganized  and 
revised  the  Board  and  Executive 
Committee  composition  provisions  to 
strengthen  the  role  of  transplant 
physicians  and  surgeons  on  the  Board, 
consistent  with  the  rule's  thrust  that 
allocation  policy  (one  of  the  OPTN's 
most  important  responsibilities)  be 
based  on  objective  and  measurable 
medical  criteria  and  sound  medical 
judgment,  to  strengthen  the  role  of 
transplant  candidates,  recipients, 
donors,  and  their  families  on  the  Board 
and  its  Executive  Committee,  and  to 
provide  the  OPTN  greater  flexibility  in 
determining  the  appropriate  size  for  the 
Board.  This  document  includes 
amendments  that  identify  categories  of 
membership,  but  do  not  require  a 
specific  number  of  members  fi'om  each 
category.  This  amendment  requires 
approximately  50  percent  transplant 
physician  or  transplant  surgeon 
membership,  instead  of  no  more  than  50 
percent,  and  specifies  at  least  25  percent 
transplant  candidates,  transplant 
recipients,  organ  donors,  and  family 
members. 

We  have  retained  the  provision 
designed  to  avoid  even  an  appearance  of 
a  conflict  of  interest  by  requiring  that 
transplant  candidates,  recipients, 
donors  and  family  members  on  the 
Board  not  have  an  "employment  or 
similar  relationship"  with  certain 
entities  and  individuals  involved  in 
transplantation.  However,  we  received 
comments  suggesting  that  such 
individuals  may  have  exceptional 
commitment  or  knowledge  and  should 
not  be  automatically  disqualified  from 
Board  membership,  and  that,  in  any 
event,  the  Board  should  have  additional 
flexibility  in  this  area.  We  have  revised 
this  provision  to  authorize  the  Board  to 
waive  this  requirement  for  up  to  half  of 
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these  members.  We  expect  the  Boatd  to 
use  this  flexibility  consistent  with  the 
rule's  goal  of  broad  involvement  of 
patients,  recipients,  donors,  families 
and  the  public  in  the  formulation  of 
transplant  policy. 

Broader  Geographic  Sharing  of  Organs 

The  final  rule's  emphasis  on  broader 
sharing  of  organs  is  being  clarified 
through  this  document.  Establishment 
of  liver  allocation  areas  broad  enough  to 
provide  for  medically  effective 
allocation  of  organs  was  the  leading 
recommendation  of  the  lOM  report. 
Some  commenters  expressed  concern 
about  the  need  for  the  transplant  system 
to  use  standard  criteria  for  listing 
patients  and  assigning  their  urgency 
status,  and  likewise  the  need  for 
enforcement  mechanisms  to  ensure  that 
medically  urgent  patients  who  are 
appropriate  candidates  for 
transplantation  are  not  disadvantaged 
through  misuse  of  listing  criteria  or 
priority  rankings.  The  final  rule  calls  on 
the  OPTN  to  develop  such  standard 
criteria,  and  to  monitor  compliance  with 
them,  prospectively  if  appropriate. 
Further,  by  establishing  a  framework  for 
Secretarial  review  and  approval  of 
OPTN  policies,  as  well  as  review  and 
evaluation  procedures  for  the  OPTN,  the 
rule  provides  a  foundation  for 
enforcement  of  these  standard  criteria. 

Frequency  and  Timeliness  of  Data 

Most  participants  expressed  support 
for  enhanced  frequency  and  timeliness 
of  data.  Likewise,  the  TOM  report 
strongly  urged  improvements  in  data 
collection  and  dissemination,  both  for 
physician  and  patient  information  and 
to  provide  outcome  data  that  may 
improve  understanding  of  best  medical 
practices.  As  OPTN  contractor,  UNOS 
expressed  concern  about  its  ability  to 
meet  .the  frequency  requirements  in  the 
April  2  final  rule.  The  Department  has 
decided  to  retain  the  6  month  data 
presentation  requirement.  The 
Department  recognizes  that  UNOS' 
concerns  stem  in  part  from  its  belief  that 
certain  types  of  data  may  not  need  to  be 
updated  as  frequently  as  others. 
Therefore,  the  Department  has  added  a 
provision  that  would  permit  longer 
intervals  for  certain  data. 

The  Department  recognizes  the 
progress  that  UNOS  has  made  in 
increasing  the  availability  of  program- 
specific  information  for  use  by  patients, 
families,  physicians,  and  payors.  To 
respond  to  the  contractor's  concerns 
regarding  its  ability  to  meet  the 
frequency  of  the  reporting  requirement 
in  the  final  rule,  HHS  will  not  require 
the  submission  of  the  first  program- 
specific  report  under  §  121.1l(b){l)(iv) 


until  June  30.  2000.  This  will  allow 
OPTN  member  organizations  adequate 
time  to  become  fully  Y2K  compliant  and 
ensure  that  all  data  submitted  to  the 
OPTN  is  done  so  electronically,  and  will 
enable  the  contractor  to  meet  the 
Department's  and  the  lOM's 
expectations  that  information  be  more 
timely  and  accessible. 

Use  of  Waiting  Time 

In  general,  the  lOM  found  the 
emphasis  on  cumulative  waiting  times 
to  be  inappropriate  as  a  measure  of 
equity  in  the  transplant  system  and  as 
a  criterion  for  allocation  for  less 
medically  urgent  patients,  pointing 
instead  toward  "more  meaningful 
indicators  of  equitable  access"  such  as 
"status-specific  rates  of 
pretransplantation  mortality  and 
transplantation."  The  lOM  report 
indicated,  however,  that  the  use  of 
"waiting  times  in  status"  for  the  most 
medically  urgent  liver  transplant 
patients  (those  in  status  1  and  2A)  was 
"an  appropriate  criterion,  along  with 
necessary  medical  criteria."  For  less 
medically  urgent  patients  (statuses  23 
and  3),  the  lOM  recommended  that  the 
OPTN  discontinue  use  of  waiting  time 
as  an  allocation  criterion  and  instead 
develop  "an  appropriate  medical  triage 
system  ...  to  ensure  equitable 
allocation  of  organs  to  patients  in  these 
categories."  HHS  generally  agrees  with 
these  findings,  although  the  Department 
believes  that  waiting  time  in  status 
(unlike  ciunvdative  waiting  time)  can  be 
one  among  several  useful  criteria  in 
assessing  variability  in  results  for 
patients  at  different  transplant  centers. 
To  date,  waiting  times  have  been  used 
in  'examining  the  performance  of  the 
transplant  system  in  part  because 
waiting  times  are  used  by  the  OPTN  as 
an  allocation  criterion,  and  in  part  due 
to  lack  of  better  measures.  It  is  for  these 
reasons  that  reducing  any  variations  in 
"waiting  time  in  status,"  especially  for 
the  most  medically  urgent  patients,  was 
included  as  a  performance  measure  in 
the  final  rule  published  April  2.  In 
addition,  the  lOM  recommendation 
points  again  to  the  need  for  better  data 
to  provide  alternatives  to  waiting  time 
as  a  performance  measure.  Based  on  the 
lOM's  recommendations  and  comments 
from  the  transplant  community,  the 
Department  has  made  additional 
refinements  to  the  rule's  discussion  of 
waiting  times. 

The  Department's  approach  in  this 
section  follows  the  recommendations  of 
the  lOM  and  responds  to  issues  raised 
by  commenters.  First,  the  Department 
agrees  with  the  lOM  recommendations 
that  "overall"  waiting  times  are  an 
inappropriate  measure.  The  concept  of 


using  "waiting  time  in  status"  is, 
however,  permitted  as  a  factor  in 
allocation  policy. 

Second,  §  121.8(b)(4)  requires  the 
OPTN  to  use  performance  indicators  to 
assess  transplant  program  performance 
and  to  seek  to  reduce  the  variauons 
among  transplant  programs  with  respect 
to  selected  performance  indicators.  This 
"performance  indicator"  approach  is 
consistent  with  the  lOM's 
recommendation  that  data  be  used  to 
assess  transplant  program  performance. 
Among  the  alternatives  available  to  the 
OPTN  is  the  performance  indicator 
"waiting  time  in  status."  Consistent 
with  the  lOM's  approach,  if  the  OPTN 
retains  waiting  time  in  status  for 
allocation  purposes  for  medically  urgent 
categories  similar  to  ciurent  Status  1 
and  2A  in  its  revised  liver  allocation 
policies,  the  Department  would  expect 
the  OPTN  to  use  waiting  time  in  status 
as  a  performance  indicator  for  liver 
patients,  along  with  necessary  medical 
criteria. 

Regarding  the  general  approach  of 
reducing  variations  among  transplant 
programs  with  respect  to  selected 
performance  indicators,  we  also  expect 
the  OPTN  to  work  towards  improving, 
where  possible,  the  outcomes  under 
these  indicators.  For  example,  if  the 
OPTN  used  the  performance  indicator 
pretransplantation  mortality  rates  for 
liver  patients  by  medical  status,  as 
recommended  by  the  lOM,  then  the 
Department  would  expect  the  OPTN  to 
seek  to  reduce  the  variations  in  this 
performance  indicator  by  improving 
pre-transplant  survival  at  programs 
where  it  fell  significantly  below  the 
national  rates. 

We  also  note  that,  although 
§  121.8(b)(2)  requires  that  the  medical 
characteristics  of  patients  within  each 
category  be  as  similar  as  possible,  the 
lOM  observed  that  the  current  liver 
status  categories  2B  and  3  were 
heterogeneous.  As  a  result,  some 
patients  in  these  categories  need  life- 
saving  transplants  sooner  than  others. 
The  other  patients,  often  with  longer 
waiting  times,  can,  nevertheless,  wait 
longer  periods  of  time  without  increased 
risk  of  death.  Therefore,  the  lOM 
concluded  that  the  OPTN  should  not 
use  waiting  times  as  a  criterion  for 
patients  in  these  categories.  Some 
commenters,  however,  suggested  that 
the  OPTN  would  have  difficulty  further 
refining  its  existing  status  categories. 
Commenters  also  requested  that  the 
OPTN  be  allowed  to  continue  to  use 
waiting  times  in  some  fashion  for  these 
patients.  This  rule  provides  the  OPTN 
flexibility  to  continue  to  use  waiting 
times  for  patients  in  these  categories  but 
would  require  that  such  use  not 
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override  medical  urgency 
considerations. 

However,  the  Department  expects,  as 
the  lOM  concluded,  that  broader  sharing 
of  organs  should  occur  for  all  patients 
and  that  organs  will  go  to  more 
medically  urgent  patients  who  are 
appropriate  candidates  for  transplants 
before  being  offered  to  patients  whose 
condition  permits  them  to  wait  longer 
for  a  transplant. 

OPTN  Review  of  Member  Compliance 
With  Final  Rule  Requirements  and 
Kfandatory  OPTN  Policies 

Many  members  of  the  transplant 
conmnmity  expressed  concern  about 
how  best  to  promote  compliance  with 
OPTN  policies.  Section  121.8(a)(7)  has 
been  added  to  emphasize  that  the  OPTN 
should  especially  promote  compliance 
with  approved  allocation  policies 
throu^  prospective  and  retrospective 
reviews  of  programs'  compliance  with 
allocation  policies.  In  ad(£tion,  the 
OPTN  is  required  by  §  121.10  to  conduct 
reviews  and  evaluations  of  each  OPTN 
member's  compliance  with  these  rules 
and  approved  OPTN  policies.  Thus,  the 
OPTN  is  required  to  implement  a  review 
process  to  ensxire  that-individuals 
receiving  transplants  are  accurately 
listed  and  in  proper  classification 
categories  to  receive  organs.  Currently, 
UNOS  liver  and  thoracic  Regional 
Review  Boards  (RRBs)  provide 
retrospective  review  of  designation  of 
status  1  and  2A  patients  for  livers  and 
lA  patients  for  hearts.  The  Department 
will  explore  with  the  OPTN  contractor 
issues  related  to  the  conduct  of 
prospective  and/ or  retrospective 
reviews  of  all  Ustings  and  changes  in 
status  categories  to  assure  that  programs 
are  making  appropriate  classification 
determinations.  Reviews,  prospective 
and  retrospective,  might  be  performed 
by  existing  OPTN  RRBs.  In  addition,  the 
Secretary  may  ask  independent  third 
parties,  such  as  the  Joint  Commission  on 
the  Accreditation  of  Health 
Organizations  (JCAHO),  or  Utilization 
and  Quality  Control  Peer  Review 
Organizations  (PROs)  established  under 
Part  B  of  title  XI  of  the  Social  Security 
Act,  to  monitor  the  OPTN  enforcement 
system  by  independently  conducting 
audits  of  the  work  of  the  RRBs. 

Incentives  for  High  Performing  OPOs 

Concern  has  been  expressed  that,  by 
emphasizing  broader  sharing  of  organs, 
the  final  rule  might  bring  about  reduced 
organ  donation.  The  Department 
disagrees,  and  the  lOM  report  found 
some  evidence  that,  where  broader 
sharing  is  currently  occurring, 
donations  have  increased.  In  response  to 
these  concerns,  however,  HHS  has 


considered  the  possibility  that  positive 
rewards  might  be  offered  for  high 
performing  OPOs,  to  add  to  incentives 
for  organ  donation.  The  Department 
believes  that  high  performance  by  OPOs 
should  be  rewarded  in  a  way  that  does 
not  disadvantage  patients  by 
compromising  one  of  the  fundamental 
objectives  that  the  final  rule  is  trying  to 
achieve — namely  broader  sharing  of 
organs.  Therefore,  the  Department 
encourages  the  OPTN  to  develop  and 
recommend  to  the  Secretary  policy 
incentives  to  reward  bigh-performing 
OPOs.  In  addition,  in  response  to 
longer-standing  concerns,  HHS'  Health 
Care  Financing  Administration  (HCFA) 
is  reviewing  the  way  it  currently 
measiu«s  OPO  performance. 

Policies  to  Address  Socioeconomic 
Barriers 

Some  in  the  transplant  conmiunity 
have  expressed  concern  that  the  final 
rule  would  require  transplant  hospitals 
to  make  their  own  financial  resources 
available  to  pay  for  transplant  and 
follow-up  care  for  patients  unable  to 
pay.  However,  this  was  not  the  intention 
of  the  April  2  final  rule.  The  rule  calls 
on  the  OPTN  Board  of  Directors  to 
recommend  policies  that  would  reduce 
inequities  iu  access  resulting  firom 
socioeconomic  status  and  ensure  that 
the  registration  fee  itself  does  not 
represent  a  barrier  to  transplantation. 

Registration  Fees 

One  commenter  objected  to 
Secretarial  review  of  that  portion  of 
registration  fees  paid  by  OPTN  members 
(and  indirectly  by  patients  and  their 
insurers)  that  represents  expenditures 
by  the  contractor  that  are  not  directly 
related  to  the  tasks  performed  under  the 
contracts  with  HHS.  The  final  rule 
specifies  that  the  Secretary  has  oversight 
of  that  portion  of  the  registration  fee 
directly  related  to  operation  of  the 
OPTN. 

Health  Resources  and  Services 
Administration  (HRSA}-HCFA 
Cooperation 

A  commenter  noted  the  need  for 
increased  coordination  between  HRSA 
and  HCFA  on  transplantation  issues 
within  their  respective  areas  of 
responsibility.  HRSA  and  HCFA  have 
pursued  several  cooperative  efforts  to 
achieve  increased  organ  donation,  a  goal 
of  the  Administration's  National  Organ 
and  Tissue  Donation  Initiative,  which 
was  laimched  in  December  1997.  On 
June  22, 1998,  HCFA  published  a  final 
rule  (42  CFR  part  482)  regarding 
Medicare  Hospital  Conditions  of 
Participation,  which  requires  hospitals 
to  refer  all  deaths  and  imminent  deaths 


to  local  OPOs  and  conduct  donation 
request  training  programs  for 
appropriate  staff  representatives.  In 
1999,  HRSA  and  HCFA  jointly 
sponsored  projects  to  encourage 
collaboration  between  hospitals  and 
OPOs  in  effectively  implementing  this 
regulation.  HCFA's  responsibility  for 
OPO  performance  standard 
establishment,  certification  and  re- 
certification  of  OPOs,  and  OPO  waiver 
request  review  involves  close 
cooperation  with  HRSA  to  identify 
practices  most  likely  to  benefit  donor 
families  and  transplant  patients,  and 
that  impact  current  organ  allocation 
policy.  In  addition,  HCFA  and  HRSA 
afe  working  together  to  enhance  and 
better  coordinate  collection,  reporting, 
and  analysis  of  organ  procurement  and 
transplant  data  in  an  effort  to  assure 
optimiun  performance  of  the  OPTN. 

D.  Data 

Section  213  called  for  "timely  and 
accurate  program-specific  information 
on  the  performance  of  transplant 
programs."  The  lOM  report,  in 
reviewing  68,000  medical  records,  made 
a  significant  contribution  in  the  data 
area,  although  the  report  also  cited  the 
paucity  of  data  available  and 
recommended  improved  data  collection 
and  dissemination.  In  addition,  UNOS 
recently  has  added  Internet-based 
capability,  both  for  providing 
information  to  physicians  and  the 
public  and  for  collecting  data  from  its 
members. 

Finally,  HHS  has  completed  new 
transplant  program-specific  analyses 
that  show  varying  outcomes  for  patients 
among  different  transplant  hospitals. 
Department  staff  analyzed  OPllM  patient 
outcome  data  for  liver  and  heart 
transplants  with  respect  to  three  critical 
issues:  (1)  The  likelihood  that,  having 
been  listed  as  a  transplant  candidate,  a 
patient  will  receive  an  organ  within  one 
year;  (2)  the  likelihood  tbat  a  patient 
will  die  within  one  year  of  listing  while 
awaiting  transplantation;  and,  (3)  the 
likelihood  that  a  patient  will  still  be 
alive  one  year  after  listing,  irrespective 
of  whether  he  or  she  underwent  a 
transplant  procedure.  After  risk 
adjustment  (i.e.,  adjustment  for 
differences  in  the  mix  of  patients'  health 
status  bom  program  to  program),  the 
analyses  revealed  substantial  differences 
in  outcomes  from  one  transplant 
program  to  another.  The  principal 
findings  for  liver  transplants  illustrate 
that: 

•  Ten  percent  of  the  programs  have  a 
standardized  risk-adjusted  rate  of 
transplantation  within  one  year  of 
listing  of  71  percent  or  more;  whereas. 
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for  another  ten  percent  of  the  programs, 
the  rate  is  25  percent  or  less; 

•  The  likelihood  of  dying  within  one 
year  of  listing  while  awaiting  a 
transplant  ranges  from  less  than  8 
percent  to  more  than  22  percent;  and 

•  The  likelihood  of  surviving  one 
year  after  listing  as  a  transplant 
candidate  or  a  recipient  ranges  from 
approximately  65  percent  to  almost  86 
percent. 

The  analogous  values  for  heart 
transplants  are  72  and  36  percent 
(transplantation  within  one  year  of 
listing),  9  and  23  percent  (death  within 
one  year  of  listing  while  awaiting  a 
transplant),  67  and  84  percent  (survival 
for  one  year  after  listing  irrespective  of 
whether  transplanted  or  not). 

In  the  course  of  performing  these 
analyses,  Department  staff  identified 
gaps  in  the  data  currently  collected  by 
the  Scientific  Registry — e.g.,  additional 
clinical  details  about  patients' 
conditions  at  the  time  of  listing  (which 
could  improve  risk  adjustment)  and 
additional  data  on  clinical 
complications  (which  could  help  in 
assessing  quality  of  life  following 
transplantation).  The  Department  has 
provided  these  analyses  to  UNOS  and 
has  encouraged  it,  in  its  management  of 
the  OPTN  and  its  operation  of  the 
Scientific  Registry,  to  broaden  the  scope 
of  data  collection  and  make  increased 
use  of  program-specific  performance 
analyses.  The  analyses  are  included  in 
the  U.S.  Department  of  Health  and 
Human  Services  1999  Report  to 
Congress  on  the  Scientific  and  Clinical 
Status  of  Organ  Transplantation. 

n.  Public  Conunents 

Between  April  2  and  September  16, 
1998,  we  received  a  total  of 
approximately  2,500  comments  on  the 
final  nde.  (Letters  with  petitions  or  with 
form  letters  attached  were  counted  as 
one  comment.  HHS  received  a  total  of 
.  approximately  20,000  form  letters.)  The 
majority  of  the  comments  reflected 
issues  addressed  in  "Clarifications" 
above.  This  document  includes  changes 
intended  to  make  these  issues  clear. 
Other  issues  raised  by  commenters  were 
discussed  in  the  meetings  conducted 
this  year  pursuant  to  section  213  of  the 
Appropriation  Act,  and  they  are  also 
outlined  above. 

m.  Changes  in  the  Hegulatory  Text 

As  a  result  of  the  comments  received, 
the  Department  has  made  several 
modifications  to  the  final  rule  published 
on  April  2, 1998.  Some  changes  have 
been  made  to  clarify  the  regulatory 
language.  Other  revisions  to  the 
regulatory  text  add  provisions  or  modify 


requirements  from  the  previously 
published  final  rule. 

1.  Definition  of  Organ 

The  Department  has  deleted  bone 
marrow  from  the  definition  of  organ  in 
§  121.2  because  it  falls  within  the  scope 
of  a  different  statutory  authority. 
Although  the  NOTA  refers  to  bone 
marrow  for  purposes  of  the  Scientific 
Registry,  subsequent  legislation 
established  a  separate  program  to 
address  "unrelated"  bone  marrow 
transplants.  A  commenter 
recommended  that  the  definition  be 
expanded  to  include  intestine,  stomach, 
or  a  collection  of  human  cells  that 
perform  a  vital  function  of  an  organ, 
including  any  organ  containing 
vasculature  that  carries  blood  after 
transplantation.  In  the  Preamble  to  the 
1998  rule,  the  Department  stated:  "The 
inclusion  of  other  organs,  such  as  the 
stomach  and  intestines,  not  only  woidd 
have  an  impact  on  other  requirements  in 
these  regulations  such  as  the 
development  of  allocation  policies, 
certification  of  designated  transplant 
programs,  and  establishment  of  training 
requirements  but  also  would  affect  OPO 
requirements  to  procure  these  organs  in 
accordance  with  HCFA  rules.  Thus,  the 
Department  believes  it  would  be 
premature  for  this  rule  to  specify  other 
oi;gans  in  addition  to  those  already 
named.  Instead,  the  Department  will 
direct  the  OPTN  contractor  to  consider 
which  organs  or  parts  of  organs,  if  any, 
shoidd  be  subject  to  OPTN  policies,  and 
to  submit  recommendations  to  the 
Secretary."  The  Department's  position 
on  this  issue  remains  unchanged. 

2.  National  List 

The  term  "national  list"  has  been 
replaced  with  "waiting  list"  in  §  121.2, 
and  throughout  the  final  rule.  The  term 
"national  list"  was  incorporated  into  the 
regulation  to  reflect  statutory  language 
in  section  372  of  the  Public  Healtii 
Service  (PHS)  Act.  42  U.S.C.  274,  which 
requires  the  OPTN  to  "establish  a 
national  list  of  individuals  who  need 
organs."  Cmrent  OPTN  allocation 
convention  derives  subordinate  lists 
from  a  single  database  and  current 
OPTN  policy  allocates  zero-antigen 
mismatched  kidneys  nationally,  due  to 
scientifically  demonstrated 
improvements  in  patient  and  graft 
survival  resulting  from  this  policy. 
Furthermore,  ischemic  times  and 
patient  outcomes  make  such  an 
approach  appropriate  in  the  case  of 
zero-antigen  mismatched  kidneys.  If 
supported  by  scientific  evidence,  the 
Department  has  no  objection  to  this 
approach. 


3.  Composition  of  OPTN  Board  of 
Directors 

The  Department  wishes  to  ensure 
adequate  patient,  donor  and  family 
representation  on  the  OPTN  Board  of 
Directors,  while  giving  the  OPTN 
sufficient  flexibility  to  constitute  a 
balanced  and  effective  Board.  Thus  the 
Department  has  included  a  requirement 
under  §  121.3(a)  that  the  Board  of" 
Directors  shall  include  at  least  25 
percent  transplant  candidates, 
transplant  recipients,  organ  donors,  and 
family  members.  In  response  to 
comments,  the  Department  also  has 
revised  §  121.3(a)(1)  to  enable  die  OPTN 
to  govern  itself  with  greater  flexibility 
than  was  provided  by  the  1998  rule.  The 
revised  language  maintains  the 
requirement  that  the  Board  of  Directors 
include  representatives  of  OPOs, 
transplant  centers,  voluntary  health 
associations,  transplant  coordinators, 
histocompatibility  experts,  other  non- 
physician  transplant  professionals,  and 
the  general  public,  but  does  not 
mandate  a  specific  number  of  members 
from  each  category.  The  Secretary 
believes  that  the  less  prescriptive 
language  in  this  revision  will  better 
allow  Ae  OPTN  itself  to  determine  the 
appropriate  size  of,  and  representation 
on,  its  Board  of  Directors,  while 
achieving  a  balance  among  physician, 
patient,  donor,  family  and  other 
representatives. 

Section  121 .3(a)(2)  has  been  revised. 
That  paragraph  prohibited  those  Board 
members  who  were  identified  as 
transplant  recipients,  transplant 
candidates,  organ  donors,  family 
members,  or  members  of  the  general 
public  to  be  employees  of,  or  have 
similar  relationships  with,  specified 
categories  of  institutional  members 
required  to  be  on  the  Board.  The  revised 
paragraph  is  more  flexible,  as  described 
more  fully  above. 

As  discussed  above,  §  121.3(a)  has 
been  revised  to  require  that 
approximately  50  percent  of  the  Board 
members  be  transplant  surgeons  or 
transplant  physicians,  rather  than  the 
language  of  the  April  2, 1998,  rule 
requiring  no  more  than  50  percent,  and 
that  at  least  25  percent  of  its  members 
be  transplant  candidates,  transplant 
recipients,  organ  donors,  and  family 
members.  The  comparable  requirements 
for  the  Executive  Committee  of  the 
Board  have  been  similarly  revised. 
Transplant  physicians  or  transplant 
surgeons  elected  to  the  Board  or 
Executive  Committee  under  other 
categories  must  be  coimted  toward  the 
reqiiirements  of  these  paragraphs  of  the 
final  rule. 
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Furthermore,  the  requirement  for  a 
two  year  term  for  Board  members  in 
former  §  121.3(a)(4)  has  been  deleted. 
Board  members  have  diverse 
backgrotmds  and  will  require  different 
periods  of  time  to  become  familiar  with 
the  complex  issues  coming  before  the 
Board.  Thus,  we  believe  that  it  is 
appropriate  for  the  OPTN  to  determine 
for  itself  the  length  of  the  term  for  Board 
members,  subject  to  Departmental 
review. 

4.  Socioeconomic  Issues 

As  articulated  in  the  April  2, 1998, 
rule,  the  Department  is  concerned  that 
all  patients  in  the  country  have  access 
to  transplantation  and  encourages  the 
OPTN  to  work  toward  this  goal.  Several 
members  of  the  transplant  commiuiity, 
however,  commented  that  the 
provisions  of  §  121.4  addressing 
socioeconomic  issues  would  require 
transplant  hospitals  to  make  their  own 
financial  resources  available  to  pay  for 
transplantation  and  follow-up  care  for 
patients  imable  to  pay.  In  response  to 
these  comments,  the  Department  has 
revised  this  section  to  specify  that 
paragraph  (a)(3)(i)  refers  only  to  the 
registration  fee  and  has  revised 
paragraph  (a)(3)(ii)  to  clarify  that 
resources  for  patients  unable  to  pay 
should  be  sought  from  all  available 
sources. 

5.  Secretarial  Review  of  OPTN  Policies 

In  response  to  comments  asking 
which  OPTN  policies  are  to  be 
submitted  to  the  Secretary,  the 
Department  has  modified  the  language 
of  §  121.4(b)(2)  to  provide  that  the  Board 
of  Directors  is  required  to  provide  the 
Secretary  with  proposed  policies  that 
the  OPTN  recommends  be  enforceable 
under  §  121.10  (including  allocation 
policies)  and  others  as  specified  by  the 
Secretary.  As  discussed  above,  the  rule 
has  been  revised  to  adopt  the  lOM's 
recommendation  that  the  Advisory 
Committee  assist  the  Secretary  in 
reviewing  OPTN  policies  and  practices 
as  well  as  to  indicate  the  purposes  of  the 
Secretary's  review. 

The  timing  requirement  has  also  been 
changed  from  30  days  to  60  days  before 
implementation  of  the  proposed  policy 
to  provide  a  more  realistic  estimate  of 
the  time  required  for  review  by  the 
Advisory  Committee  and  the  public, 
should  such  review  be  necessary. 

6.  Registmtion  Fee 

One  commenter  objected  to 
Secretarial  review  of  the  patient 
registration  fee,  maintaining  that  this  fee 
is  paid  voluntarily  by  OPTN  members 
for  the  services  provided  to  them  by  the 
contractor.  The  Department  agrees  that 


a  portion  of  the  current  fee  represents  a 
voluntary  pajrment  by  OPTN  members 
to  the  contractor  for  services  outside  the 
direct  operation  of  the  OPTN  on  behalf 
of  patients,  while  another  portion 
represents  the  payment  provided  by 
patients  and  their  insiders  for  the 
operation  of  the  OPTN  system  itself. 
Consequently,  the  Department  has 
modified  the  language  of  §  121.5(c)  to 
indicate  that  the  portion  of  the 
registration  fee  subject  to  Secretarial 
oversight  is  that  portion  directly  related 
to  operation  of  the  OPTN;  any  other  fee 
may  only  be  charged  on  a  voluntary 
basis  to  OPTN  members.  In  this  regard, 
the  Department  would  interpret  the 
"reasonable  costs"  for  operating  the 
OPTN  to  include  additional  costs  of 
compliance  imder  §  121.8(a)(7)  and 
reviews  and  enforcement  under 
§121.10. 

7.  Human  Immunodeficiency  Virus 
(HIV) 

Commenters  suggested  revising  the 
language  of  §  121.6(b)  to  authorize 
transplantation  of  organs  from  HIV 
positive  donors  to  HIV  positive 
recipients.  The  Department  has  revised 
§  121.6(b)  to  reflect  the  language  of  the 
statute.  We  note,  however,  that  HCFA 
regulations  governing  OPOs,  at  42  CFR 
486.306(q),  require  OPOs  to  screen 
donors  to  "[e]nsure  that  appropriate 
donor  screening  and  infection  tests, 
consistent  with  the  OPTN  standards  and 
the  CDC  [Centers  for  Disease  Control 
and  Prevention]  guidelines  *  *  *  are 
performed  *  *  *  to  prevent  the 
acquisition  of  organs  that  are  infected 
widi  the  etiologic  agent  for  acquired 
immime  deficiency  syndrome."  The 
OPO  regulations  require  that  OPO  donor 
screening  meet  the  two  thresholds  of  the 
OPTN  standards  as  well  as  the  CDC 
guidelines.  OPOs  must  comply  with  the 
CDC  "Guidelines  for  Preventing 
Transmission  of  Human 
Inununodeficiency  Virus  Through 
Transplantation  of  Human  Tissue  and 
Organs"  as  appended  to  the  regulations 
for  OPOs  (see  42  CFR  part  486,  Subpart 
G,  Appendix  A).  As  a  result,  the  OPO 
regulations  will  still  preclude 
acquisition  of  an  organ  from  an  HIV- 
positive  donor  for  transplantation.  The 
OPTN  may  propose  standards 
permitting  such  transplantation  to  the 
Secretary  for  consideration  and 
potential  change  in  existing  CDC 
guidelines. 

8.  Criteria  for  Listing  Patients 

The  1998  rule  set  as  a  performance 
goal  that  the  OPTN  standardize 
objective  and  measurable  medical 
criteria  for  including  patients  on  the 
waiting  list.  In  draftiiig  the  language  of 


that  section,  the  Department  expected 
that  the  criteria  developed  for  adding 
patients  to  the  waiting  list  would 
inherently  contain  criteria  for  removing 
patients  from  the  list.  Commenters 
pointed  out  that  the  nile  should  be 
specific  in  this  respect.  The  Department 
adopted  this  suggested  clarification  in 
§  121.8(b)(1). 

9.  Organ  Allocation 

The  Department  received  many 
comments  on  this  section,  especially 
former  §  121.8(a).  We  have  reorganized 
this  entire  section  for  clarity  and 
addressed  points  raised  by  the  lOM  as 
well  as  several  issues  raised  by 
commenters.  Some  commenters  asked 
that  we  clarify  the  OPTN's  ability  to 
have  different  allocation  policies  for 
different  types  of  organs  (or 
combinations  of  organs)  to  be 
transplanted.  Language  to  this  effect  is 
now  found  in  §  121.8(a)(4).  The 
Department  wishes  to  emphasize  that 
this  means  that  the  OPTN  may  take  a 
different  approach  in  defining  priority 
ranking  imder  §  121.8(b)(2)  for  organs 
like  kidneys  where  the  technology  of 
renal  dialysis  permits  some  flexibility  in 
determining  the  timing  of  a  transplant. 
Similarly,  a  different  approach  mayfilso 
be  taken  where  such  "rescue" 
techniques  are  available  for  other 
organs.  Such  alternatives  may  be  used, 
consistent  with  sound  medical 
judgment. 

Other  commenters  suggested  that  the 
concepts  of  using  sound  medical 
judgment,  avoidance  of  futile 
transplants  or  wastage  of  organs,  and 
promotion  of  the  efficient  use  of  organs 
should  be  applicable  to  all  the 
performance  goals.  Language  adopting 
this  suggestion  is  now  found  in 
§  121.8(a)(5). 

We  have  added  to  §  121.8(a)(5)  a 
provision  that  allocation  policy  seek  to 
promote  patient  aacess  to  transplants, 
an  issue  Congress  asked  the  lOM  to 
address.  As  discussed  above,  we  have 
also  added  at  §  121.8(a)(7)  language  to 
promote  compliance  with  and 
enforcement  of  approved  cillocation 
policies. 

We  have  revised  the  discussion  of 
medical  urgency  now  found  in 
§  121.8(b)(2).  We  have  made  clear  that 
the  need  to  rank  patients  or  categories 
of  patients  in  order  of  decreasing 
medical  urgency  only  applies  to 
otherwise  medically  appropriate 
candidates  for  transplants.  This  is 
consistent  with  th^provisions  foimd  in 
§  121.8(a)  that  require  allocation 
policies  be  developed  in  accordance 
vdth  soimd  medical  judgment  and 
avoidance  of  futile  transplants  and 
organ  wastage. 
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Some  commenters  suggested  that  the 
rule  was  unclear  as  to  how  "medical 
urgency"  applies  to  kidney  allocation 
policy.  We  revised  this  section  in 
response  to  comments  that  the  term 
"status  categories,"  as  currently  used  for 
liver  and  heart  patients,  is  not  used  for 
kidney  patients.  (Instead,  a  point  system 
is  used  to  rank  patients  when  an  organ 
becomes  available.)  The  use  of  the  term 
"patients  or  categories  of  patients"  in 
this  section  makes  clear  that  ranking 
patients  rather  than  categories  of 
patients  is  permitted  imder  this  nile.  As 
discussed  above,  we  intend  for  ranking 
to  be  applied  in  the  context  of  the 
factors  listed  in  §  121.8(a),  especially  in 
accordance  with  sound  medical 
judgment.  Therefore,  we  believe  that 
there  may  well  be  different  approaches 
to  kidney  allocation  policy  than  those 
for  other  types  of  organs,  perhaps  along 
the  lines  of  the  current  policies,  which 
take  into  account  such  factors  as 
inunimologic  compatibility  between  the 
donor  and  patient,  whether  the  patient's 
immune  system  is  highly  sensitized, 
and  other  medical  factors. 

Commenters  suggested  that  the 
Department  closely  monitor  the  changes 
to  allocation  policies  made  after  the 
initial  reviews  required  imder  this 
section  to  ensure  that  the  new  policies 
are  achieving  the  desired  improvements 
in  the  allocation  system.  The 
Department  intends  to  monitor  the 
effects  of  these  changes  closely  and  in 
consultation  with  the  OPTN.  In  addition 
to  this  monitoring  and  consultation,  the 
Department  will  formally  determine 
whether  further  changes  are  necessary 
six  months  and  12  months  after  the 
changes  to  allocation  policies  made  after 
the  initial  reviews  go  into  effect. 

Finally,  as  discussed  above,  we  have 
given  the  OPTN  additional  flexibility 
with  respect  to  performance  indicators, 
including  waiting  times,  in  response 
both  to  comments  received  and  the  lOM 
report. 

The  Department  wishes  to  emphasize, 
however,  that  these  changes  are  not 
intended  to  limit  the  ability  of  the 
OPTN  to  address  special  situations  such 
as  the  unique  needis  of  young  children. 

10.  Department  of  Veterans  Affairs 
Hospitals 

The  term  "Dean's  Committee"  has 
been  deleted  firom  §  121.9(a)(3),  as  this 
is  not  a  term  currently  used  by  the 
Department  of  Veterans  Affairs. 
Currently,  the  Department  of  Veterans 
A%irs,  Veterans  Health  Administration, 
designates  specific  VA  medical  centers 
to  carry  out  organ  transplantation.  To 
cover  die  possibility  that  transplants 
may  also  be  carried  out  in  other  Federal 
hospitals,  as  well  as  those  owned  and 


operated  by  the  Department  of  Defense 
(DoD),  transplant  programs  in  DoD  or 
other  Federal  hospitals  have  been  added 
to  those  eligible  to  receive  organs  for 
transplantation  under  §  121.9(a). 

1 1 .  Enforcement 

Section  121.10(c)(1)  has  been  edited 
to  clarify  that  appropriate  enforcement 
action  may  include  termination  of  a 
transplant  program's  reimbursement 
under  Medicare  and  Medicaid.  In 
addition,  the  Department  wishes  to 
clarify  that  the  regulation  permits  the 
OPTN  to  develop  policies  that  will 
contain  lesser  or  intermediate  level 
sanctions  that  may  be  taken  by  the 
OPTTJ,  but  these  policies  must  first  be 
approved  by  the  Secretary  in  order  for 
them  to  be  enforceable. 

12.  Reporting  Requirements 

Section  121.11(b)(2)  has  been 
amended  to  include  transplant  program 
costs  among  the  items  to  be  reported  by 
transplant  hospitals  to  the  OPTN  and 
the  Secretary.  Although  the  language  in 
the  previously  published  final  rule  was 
sufficiently  broad  to  permit  the 
Secretary  to  specify  that  cost 
information  be  submitted,  it  was  felt 
that  its  specific  inclusion  in  the  rule 
would  ensiue  that  such  information 
woidd  be  made  available  on  a  timely 
basis  when  requested,  consistent  with 
section  213.  Because  of  the  difficulty  in 
defining  costs  for  these  purposes,  the 
Department  will  accept  measures  of 
resoiut:e  utilization. 

13.  Effect  of  the  Regulation  on  State 
Laws  (former  §121.12) 

The  inclusion  of  §  121.12  in  the  1998 
regulation  was  intended  to  be  consonant 
with  longstanding  Constitutional 
principles  regarding  the  relationship 
between  the  Federal  and  State 
governments.  It  reflected  the  HHS  belief 
that  Congress  intended  the  statutory 
scheme  it  established  \mder  NOTA  to 
result  "in  the  nationwide  distribution  of 
organs  equitably  among  transplant 
patients."  Section  372Cb)(2){D)  of  the 
Public  Heath  Service  Act.  Nevertheless, 
because  the  Department  views  this 
result  as  flowing  from  the  statutory 
scheme,  the  section  of  the  regulation 
articiUating  the  Department's  views  on 
the  matter  is  unnecessary  as  a  legal 
matter.  Accordingly,  §  121.12  has  been 
removed. 

14.  Advisory  Committee  on  Organ 
Transplantation 

The  Department  intends  to  implement 
the  recommendation  of  the  lOM,  as 
discussed  above,  to  create  an 
independent,  multidisciplinary 
scientific  advisory  board  which  will 


assist  the  Secretary  in,  "ensiuing  that 
the  system  of  organ  procurement  and 
transplantation  is  groimded  on  the  best 
available  medical  science  and  is  as 
effective  and  as  equitable  as  possible." 
Constitution  of  such  an  advisory 
committee  and  its  considtation  by  the 
Secretary,  as  appropriate,  in  the  words 
of  the  lOM,  "would  also  enhance  public 
confidence  in  the  integrity  and 
effectiveness  of  the  system."  The 
Department  has  added  a  new  §  121.12  to 
provide  for  the  establishment  of  an 
Advisory  Committee  on  Organ 
Transplantation.  The  Committee,  to  be 
established  in  accordance  with  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.],  will  be  available  to  the 
Secretary  to  provide  comments  on 
proposed  OFTN  policies  and  other 
matters  related  to  transplantation.  The 
Committee  will  be  composed  of 
individuals  drawn  from  diverse 
backgroimds  such  as  health  care  public 
policy,  transplantation  medicine  and 
surgery,  non-physician  transplant 
professions,  biostatistics,  immunology, 
health  economics,  epidemiology, 
bioethics,  and  law.  As  part  of  this 
process  of  establishing  the  Committee, 
the  Secretary  intends  to  solicit 
nominations  for  Committee  members 
fivm  the  transplant  community  and  the 
general  public. 

'  IV.  Impact  Analyses 

We  have  examined  the  impact  of  this 
amendatory  language  as  required  by 
Executive  Order  12866,  section  202  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  (Pub.  L.  104-4)  and  the  Regulatory 
Flexibility  Act  (RFA)  (Pub.  L.  96-354). 
Executive  Order  12866  directs  agencies 
to  assess  costs  and  benefits  of  available 
regulatory  alternatives  and,  when 
regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
benefits.  The  Unfunded  Mandates 
Reform  Act  of  1995  also  requires  that 
agencies  prepare  an  assessment  of 
anticipated  costs  and  benefits  before 
proposing  any  rule  that  may  mandate  an 
annual  expenditure  by  State,  local,  or 
tribal  governments  of  $100  milUon  or 
more. 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  if  an  action  has  a 
significant  economic  effect  on  a 
substantial  number  of  small  businesses, 
the  Secretary  must  specifically  consider 
the  effects  on  small  business  entities 
and  analyze  regulatory  options  that 
could  lessen  the  impact  of  the  rule. 

Section  1102(b)  oi  the  Social  Security 
Act  requires  us  to  prepare  a  regulatory 
impact  analysis  for  any  regulation  that 
may  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 
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The  amendatory  language  set  forth  in 
this  document  makes  no  changes  that 
have  a  significant  economic  effect  on 
State,  local  or  tribal  governments, 
hospitals  or  patients;  therefore,  we 
certify  that  no  additional  regulatory 
analysis  is  required.  We  have  also 
concluded,  based  on  the  findings  of  the 
Institute  of  Medicine  and  the  General 
Accounting  Office  imder  section  213(b), 
discussed  earlier  in  this  Preamble,  and 
the  Secretary  certifies,  that  this 
amendatory  language  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities; 
therefore,  a  regulatory  flexibility 
analysis  is  not  required. 

We  are  also  not  preparing  a  rural 
impact  statement  since  we  have 
determined,  and  the  Secretary  certifies, 
that  this  amendatory  language  would 
not  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 

The  earlier  analyses  from  the  April  2, 
1998,  final  rule  remain  applicable  to 
that  rule  and  are  not  altered  by  these 
amendments. 

List  of  Subjects  in  42  CFR  Part  121 

Health  care.  Hospitals,  Organ 
transplantation.  Reporting  and 
recordkeeping  requirements. 

Dated:  October  13. 1999. 

Qaude  Earl  Fox, 

Administrator,  Health  Resources  and  Services 
Administration. 

Approved:  October  15, 1999. 
Donna  E.  Shalala, 

Secretary. 

Accordingly,  42  CFR  part  121  is 
amended  as  follows: 

PART  121~ORGAN  PROCUREMENT 
AND  TRANSPLANTATION  NETWORK 

1.  The  authority  citation  for  part  121 
is  revised  to  read  as  follows: 

Authority:  Sections  215,  371-376  of  the 
Public  Health  Service  Act  (42  U.S.C.  216, 
273-274d);  sections  1102. 1106, 1138  and 
1871  of  the  Social  Security  Act  (42  U.S.C. 
1302. 1306, 1320b-«  and  1395hh). 

2.  Paragraph  (b)  of  §  121.1  is  revised 
to  read  as  follows: 

}121.1    AppHcaMllty. 

***** 

(b)  In  accordance  with  section  1138  of 
the  Social  Security  Act,  hospitals  in 
which  organ  transplants  are  performed 
and  which  participate  in  the  programs 
under  titles  XVIII  or  XDC  of  the  Social 
Seciuity  Act,  and  organ  prociuement 
organizations  designated  imder  section 
1138(b)  of  the  Social  Seciuity  Act,  are 
subject  to  the  requirements  of  this  part. 

3.  Amend  §  121.2  as  follows: 


a.  Remove  the  definition  for  the 
"National  list". 

b.  Amend  the  definition  of  "OPTN 
computer  match  program"  by  revising 
the  words  "national  list"  to  read 
"waiting  list". 

c.  Amend  the  definition  of  "Organ" 
by  removing  the  words  "and  for  the 
purpose  of  the  Scientific  Registry,  the 
term  also  includes  bone  marrow". 

d.  Amend  the  definition  of  "Organ 
procurement  organization"  by  revising 
the  words  "Section  1138(b)"  to  read 
"section  1138(b)". 

e.  Amend  the  definition  of  "Organ 
proctirement  and  transplantation 
network  or  OPTN"  by  revising  the 
words  "Section  372"  to  read  "section 
372". 

f.  Amend  the  definition  of  "Scientific 
Registry"  by  revising  the  words 
"Section  373"  to  read  "section  373". 

g.  Amend  the  definition  of 
"Transplant  candidate"  by  revising  the 
words  national  list"  to  read  "waiting 
list". 

h.  Add  a  definition  for  "Waiting  list" 
in  alphabetical  order. 
The  addition  reads  as  follows: 

f121^    DefinNions. 

***** 

Waiting  list  means  the  OPTN 
computer-based  list  of  transplant 
candidates. 

4.  Amend  §  121.3  as  follows: 

a.  Revise  the  heading  of  paragraph  (a). 

b.  Revise  paragraph  (a)(1). 

c.  Remove  paragraph  (a)(2). 

d.  Remove  paragraph  (a)(3). 

e.  Remove  paragraph  (a)(4). 

f.  Remove  the  heading  of  paragraph 
(b). 

g.  Redesignate  paragraph  (b)(1)  as 
paragraph  (a)(2)  and  revise  it. 

h.  Redesignate  paragraph  (b)(2)  as 
paragraph  (a)(3)  and  amend  the  newly 
designated  paragraph  (a)(3)  by  removing 
the  paragraph  heading. 

i.  Redesignate  paragraph  (b)(3)  as 
paragraph  (a)(4)  and  amend  newly 
designated  paragraph  (a)(4)  by  removing 
the  paragraph  heading. 

j.  In  newly  designated  paragraph 
(a)(4)(ii),  revise  the  term  "potential 
transplant  candidates"  to  read 
"transplant  candidates,  transplant 
recipients,  organ  donors  and  family 
members". 

k.  Remove  paragraph  (b)(4). 

1.  Redesignate  paragraph  (c)  as 
paragraph  (b). 

m.  Redesignate  paragraph  (d)  as 
paragraph  (c)  and  revise  the  word 
"Status"  in  the  heading  to  read  "status". 

n.  Redesignate  paragraph  (e)  as 
paragraph  (d)  and  revise  it. 

The  revisions  read  as  follows: 


§121.3    The  OPTN. 

(a)  Organization  of  the  OPTN.  (1)  The 
OPTN  shall  establish  a  Board  of 
Directors  of  whatever  size  the  OPTN 
determines  appropriate.  The  Board  of 
Directors  shall  include: 

(i)  Approximately  50  percent 
transplant  suirgeons  or  transplant 
physicians; 

(ii)  At  least  25  percent  transplant 
candidates,  transplant  recipients,  organ 
donors  and  family  members.  These 
members  should  represent  the  diversity 
of  the  population  of  transplant 
candidates,  transplant  recipients,  organ 
donors  and  family  members  served  by 
the  OPTN  including,  to  the  extent 
practicable,  the  minority  and  gender 
diversity  of  this  population.  These 
members  shall  not  be  employees  of,  or 
have  a  similar  relationship  with  OPOs, 
transplant  centers,  volimtary  health 
organizations,  transplant  coordinators, 
histocompatibility  experts,  or  other  non- 
physician  transplant  professionals; 
however,  the  Board  may  waive  this 
requirement  for  not  more  than  50 
percent  of  these  members;  and 

(iii)  Representatives  of  OPOs, 
transplant  hospitals,  voluntary  health 
associations,  transplant  coordinators, 
histocompatibility  experts,  non- 
physician  transplant  professionals,  and 
the  general  public. 

(2)  The  Board  of  Directors  shall  elect 
an  Executive  Committee  from  the 
membership  of  the  Board.  The 
Executive  Committee  shall  include  at 
least  one  general  public  member,  one 
OPO  representative,  approximately  50 
percent  transplant  surgeons  and 
transplant  physicians,  and  at  least  25 
percent  transplant  candidates, 
transplant  recipients,  organ  donors,  and 
family  members. 
***** 

(d)  Effective  date.  The  organization 
designated  by  the  Secretary  as  the  OPTN 
shall  have  imtil  Jime  30,  2000,  or  six 
months  from  its  initial  designation  as 
the  OPTN,  whichever  is  later,  to  meet 
the  requirements  of  this  section,  except 
that  the  Secretary  may  extend  such 
period  for  good  cause. 

5.  Amend  §  121.4  as  follows: 

a.  Revise  paragraph  (a)(3)(i). 

b.  Revise  paragraph  (a)(3)(ii). 

c.  Revise  paragraph  (b)(2). 

d.  Revise  paragraph  (c). 

e.  Revise  paragraph  (d). 

f.  Amend  paragraph  (e)  introductory 
text  by  adding  the  word  "shall"  after  the 
words  "implement  policies  and",  and 
by  revising  the  word  "them."  in 
paragraph  (e)(1)  to  read  "them;  and". 

The  revisions  read  as  follows: 


Federal  Register / Vol.  64,  No.  202 /Wednesday,  October  20,  1999 /Rules  and  Regulations        56659 


§  1 21 .4.    OPTN  policies:  Secretarial  review 
and  appeals. 

(a)  *  *  * 

(3)  *  *  * 

(i)  Ensuring  that  payment  of  the 
registration  fee  is  not  a  barrier  to  listing 
for  patients  who  are  unable  to  pay  the 
fee; 

(ii)  Procedures  for  transplant  hospitals 
to  make  reasonable  efforts  to  obtain 
from  all  available  sources,  financial 
resources  for  patients  unable  to  pay 
such  that  these  patients  have  an 
opportunity  to  obtain  a  transplant  and 
necessary  follow-up  care; 
***** 

(b)*  *  * 

(2)  Provide  to  the  Secretary,  at  least  60 
days  prior  to  their  proposed 
implementation,  proposed  policies  it 
reconunends  to  be  enforceable  under 
§  121.10  (including  allocation  policies). 
These  policies  will  not  be  enforceable 
imtil  approved  by  the  Secretary.  The 
Board  of  Directors  shall  also  provide  to 
the  Secretary,  at  least  60  days  prior  to 
their  proposed  implementation, 
proposed  policies  on  such  other  matters 
as  the  Secretary  directs.  The  Secretary 
will  refer  significant  proposed  policies 
to  the  Advisory  Committee  on  Organ 
Transplantation  established  under 
§  121.12,  and  publish  them  in  the 
Federal  Register  for  public  comment. 
The  Secretary  also  may  seek  the  advice 
of  the  Advisory  Committee  on  Organ 
Transplantation  established  under 
§  121.12  on  other  proposed  policies,  and 
publish  them  in  the  Federal  Register  for 
public  comment.  The  Secretary  will 
determine  whether  the  proposed 
policies  are  consistent  with  the  National 
Organ  Transplant  Act  and  this  part, 
taking  into  account  the  views  of  the 
Advisory  Committee  and  public 
comments.  Based  on  this  review,  the 
Secretary  may  provide  comments  to  the 
OPTN.  If  the  Secretary  concludes  that  a 
proposed  policy  is  inconsistent  with  the 
National  Organ  Transplant  Act  or  this 
part,  the  Secretary  may  direct  the  OPTN 
to  revise  the  proposed  policy  consistent 
with  the  Secretary's  direction.  If  the 
OPTN  does  not  revise  the  proposed 
policy  in  a  timely  manner,  or  if  the 
Secretary  concludes  that  the  proposed 
revision  is  inconsistent  with  the 
National  Organ  Transplant  Act  or  this 
part,  the  Secretary  may  take  such  other 
action  as  the  Secretary  determines 
appropriate,  but  only  after  additional 
xonsultation  with  the  Advisory 
Committee  on  the  proposed  action. 

(c)  The  OPTN  Board  of  Directors  shall 
provide  the  membership  and  the 
Secretary  with  copies  of  its  policies  as 
they  are  adopted,  and  make  them 
available  to  the  public  upon  request 


The  Secretary  will  publish  lists  of  OPTN 
policies  in  the  Federal  Register, 
indicating  which  ones  are  enforceable 
under  §  121.10  or  subject  to  potential 
sanctions  of  section  1138  of  the  Social 
Security  Act.  The  OPTN  shall  also 
continuously  maintain  OPTN  policies 
for  public  access  on  the  Internet, 
including  current  and  proposed 
policies. 

(d)  Any  interested  individual  or  entity 
may  submit  to  the  Secretary  in  writing 
critical  comments  related  to  the  manner 
in  which  the  OPTN  is  carrying  out  its 
duties  or  Secretarial  policies  regarding 
the  OPTN.  Any  such  conunents  shall 
include  a  statement  of  the  basis  for  the 
comments.  The  Secretary  will  seek,  as   . 
appropriate,  the  comments  of  the  OPTN 
on  the  issues  raised  in  the  comments 
related  to  OPTN  policies  or  practices. 
Policies  or  practices  that  are  the  subject 
of  critical  comments  remain  in  effect 
during  the  Secretary's  review,  unless  the 
Secretary  directs  otherwise  based  on 
possible  risk  to  the  health  of  patients  or 
to  public  safety.  The  Secretary  will 
consider  the  comments  in  light  of  the 
National  Organ  Transplant  Act  and  the 
regulations  under  this  part  and  may 
consult  with  the  Advisory  Committee 
on  Organ  Transplantation  established 
under  §  121.12.  After  this  review,  the 
Secretary  may: 

(1)  Reject  the  comments; 

(2)  Direct  the  OPTN  to  revise  the 
policies  or  practices  consistent  with  the 
Secretary's  response  to  the  comments; 
or 

(3)  Take  such  other  action  as  the 
Secretary  determines  appropriate. 


§121.5    [Amenctod] 

6.  Amend  §  121.5  as  follows: 

a.  In  paragraph  (a),  add  the  words", 
consistent  with  the  OPTN's  criteria 
under  §  121.8Cb)(l),"  after  the  word 
"individuals". 

b.  In  paragraph  (b),  revise  the  words 
"national  list"  to  read  "waiting  list". 

c.  In  paragraph  (c),  revise  the  words 
"national  list"  to  read  "waiting  list"  and 
add  the  phrase  "calculated  to  cover 
(together  with  contract  funds  awarded 
by  the  Secretary)  the  reasonable  costs  of 
operating  the  OPTN  and  shall  be"  after 
the  words  "amount  of  such  fee  shall  be'. 

7.  Paragraph  (b)  of  §  121.6  is  revised 
to  read  as  follows: 

§  1 21 .6    Organ  procurement. 

***** 

(b)  HIV.  The  OPTN  shall  adopt  and 
use  standards  for  preventing  the 
acquisition  of  organs  from  individuals 
known  to  be  infected  with  himian 
immimodeficiency  virus. 


§121.7    [Amended] 

8.  Paragraph  (d)  of  §  121.7  is  amended 
by  revising  the  words  "paragraph  (b)  of 
this  section"  to  read  "paragraph  (b)(2)  of 
this  section'. 

9.  Revise  §  121.8  to  read  as  follows: 

§  1 21 .8    Allocation  of  organs. 

(a)  Policy  development.  The  Board  of 
Directors  established  under  §  121.3  shall 
develop,  in  accordance  with  the  policy 
development  process  described  in 

§  121.4,  policies  for  the  equitable 
allocation  of  cadaveric  organs  among 
potential  recipients.  Such  allocation 
policies: 

(1)  Shall  be  based  on  soimd  medical 
judgment: 

(2)  Shall  seek  to  achieve  the  best  use 
of  donated  organs; 

(3)  Shall  preserve  the  ability  of  a 
transplant  program  to  decline  an  offer  of 
an  organ  or  not  to  use  the  organ  for  the 
potential  recipient  in  accordance  with 

§  121.7(b)(4)(d)  and  (e); 

(4)  Shall  be  specific  for  each  organ 
type  or  combination  of  organ  types  to  be 
transplanted  into  a  transplant  candidate; 

(5)  Shall  be  designed  to  avoid  wasting 
organs,  to  avoid  futile  transplants,  to 
promote  patient  access  to 
transplantation,  and  to  promote  the 
efilcient  management  of  organ 
placement; 

(6)  Shall  be  reviewed  periodically  and 
revised  as  appropriate; 

(7)  Shall  include  appropriate 
procedures  to  promote  and  review 
compliance  including,  to  the  extent 
appropriate,  prospective  and 
retrospective  reviews  of  each  transplant 
program's  application  of  the  policies  to 
patients  listed  or  proposed  to  be  listed 
at  the  program;  and 

(8)  Shall  not  be  based  on  the 
candidate's  place  of  residence  or  place 
of  listing,  except  to  the  extent  required 
by  paragraphs  (a){l)-(5)  of  this  section. 

(b)  Allocation  performance  goals. 
Allocation  policies  shall  be  designed  to 
achieve  equitable  allocation  of  organs 
among  patients  consistent  with 
paragraph  (a)  of  this  section  through  the 
following  performance  goals: 

(1)  Standardizing  the  criteria  for 
determining  suitable  transplant 
candidates  through  the  use  of  minimum 
criteria  (expressed,  to  the  extent 
possible,  through  objective  and 
measurable  medical  criteria)  for  adding 
individuals  to,  and  removing  candidates 
fit)m,  organ  transplant  waiting  lists; 

(2)  Setting  priority  rankings 
expressed,  to  the  extent  possible, 
through  objective  and  measiuable 
medical  criteria,  for  patients  or 
categories  of  patients  who  are  medically 
suitable  candidates  for  transplantation 
to  receive  transplants.  These  rankings 
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shall  be  ordered  from  most  to  least 
medically  urgent  (taking  into  account, 
in  accordance  with  paragraph  (a)  of  this 
section,  and  in  particular  in  accordance 
with  sound  medical  judgment,  that  life 
sustaining  technology  allows  alternative 
approaches  to  setting  priority  ranking 
for  patients).  There  shall  be  a  sufBcient 
number  of  categories  (if  categories  are 
used)  to  avoid  grouping  together 
patients  with  substantially  different 
medical  urgency; 

(3)  Distributing  organs  over  as  broad 
a  geographic  area  as  feasible  under 
paragraphs  (a){l)-(5)  of  this  section,  and 
in  order  of  decreasing  medical  urgency; 
and 

(4)  Applying  appropriate  performance 
indicators  to  assess  transplant  program 
performance  imder  paragraphs  (c)(2)(i) 
and  (c)(2)(ii)  of  this  section  and 
reducing  the  inter-transplant  program 
variance  to  as  small  as  can  reasonably 
be  achieved  in  any  performance 
indicator  under  paragraph  (c)(2)(iii)  of 
this  section  as  the  Board  determines 
appropriate,  and  under  paragraph 
(c)(2)(iv)  of  this  section.  If  the 
performance  indicator  "waiting  time  in 
status"  is  used  for  allocation  piuposes, 
the  OPTN  shall  seek  to  reduce  the  inter- 
transplant  program  variance  in  this 
indicator,  as  well  as  in  other  selected 
performance  indicators,  to  as  small  as 
can  reasonably  be  achieved,  unless  to  do 
so  would  result  in  transplanting  less 
medically  urgent  patients  or  less 
medically  lu^ent  patients  within  a 
category  of  patients. 

(c)  Allocation  performance  indicators. 
(1)  Each  organ-specific  allocation  policy 
shall  include  performance  indicators. 
These  indicators  must  measure  how 
well  each  policy  is: 

(i)  Achieving  the  performance  goals 
set  out  in  paragraph  (b)  of  this  section; 
and 

(ii)  Giving  patients,  their  families, 
their  physicians,  and  others  timely  and 
accurate  information  to  assess  the 
performance  of  transplant  programs. 

(2)  Performance  indicators  shall 
include: 

(i)  Baseline  data  on  how  closely  the 
results  of  current  allocation  policies 
approach  the  performance  goals 
established  under  paragraph  (b)  of  this 
section; 

(ii)  With  respect  to  any  proposed 
change,  the  amount  of  projected 
improvement  in  approaching  the 
performance  goals  established  imder 
paragraph  (b)  of  this  section; 

(iii)  Such  other  indicators  as  the 
Board  may  propose  and  the  Secretary 
approves;  and 

(iv)  Such  other  indicators  as  the 
Secretary  may  require. 


(3)  For  each  organ-specific  allocation 
policy,  the  OPTN  shall  provide  to  the 
Secretary  data  to  assist  the  Secretary  in 
assessing  organ  procurement  and 
allocation,  access  to  transplantation,  the 
effect  of  allocation  policies  on  programs 
performing  different  volumes  of 
transplants,  and  the  performance  of 
OPOs  and  the  OPTN  contractor.  Such 
data  shall  be  required  on  performance 
by  organ  and  status  category,  including 
program-specific  data,  OPO-specific 
data,  data  by  program  size,  and  data 
aggregated  by  organ  procurement  area, 
OPTN  region,  the  Nation  as  a  whole, 
and  such  other  geographic  areas  as  the 
Secretary  may  designate.  Such  data 
shall  include  the  following  measures  of 
inter-transplant  program  variation:  risk- 
adjusted  total  life-years  pre-and  post- 
transplant,  risk-adjusted  patient  and 
graft  survival  rates  following 
transplantation,  risk-adjusted  waiting 
time  and  risk-adjusted  transplantation 
rates,  as  well  as  data  regarding  patients 
whose  status  or  medical  urgency  was 
misclassified  and  patients  who  were 
inappropriately  kept  off  a  waiting  list  or 
retained  on  a  waiting  list.  Such  data 
shall  cover  such  intervals  of  time,  and 
be  presented  using  confidence  intervals 
or  other  measures  of  variance,  as  may  be 
required  to  avoid  spurious  results  or 
erroneous  interpretation  due  to  small 
numbers  of  patients  covered. 

(d)  Tmnsition  patient  protections. — 
(1)  General.  When  the  OPTN  revises 
organ  allocation  policies  under  this 
section,  it  shall  consider  whether  to 
adopt  transition  procedures  that  would 
treat  people  on  the  waiting  list  and 
awaiting  transplantation  prior  to  the 
adoption  or  effective  date  of  the  revised 
policies  no  less  favorably  than  they 
would  have  been  treated  under  the 
previous  policies.  The  transition 
procedures  shall  be  transmitted  to  the 
Secretary  for  review  together  with  the 
revised  allocation  policies. 

(2)  Special  rule  for  initial  revision  of 
liver  allocation  policies.  When  the 
OPTN  transmits  to  the  Secretary  its 
initial  revision  of  the  liver  allocation 
policies,  as  directed  by  paragraph  (e)(1) 
of  this  section,  it  shall  include  transition 
procedures  that,  to  the  extent  feasible, 
treat  each  individual  on  the  waiting  list 
and  awaiting  transplantation  on  October 
20, 1999  no  less  fevorably  than  he  or  she 
would  have  been  treated  had  the  revised 
liver  allocation  policies  not  become 
effective.  These  transition  procedures 
may  be  limited  in  duration  or  applied 
only  to  individuals  with  greater  ihan 
average  medical  lugency  if  this  would 
significantly  improve  administration  of 
the  list  or  if  such  limitations  would  be 
applied  only  after  accommodating  a 
substantial  preponderance  of  those 


disadvantaged  by  the  change  in  the 
policies. 

(e)  Deadlines  for  initial  reviews.  (1) 
The  OPTN  shall  conduct  an  initial 
review  of  existing  allocation  policies 
and,  except  as  provided  in  paragraph 
(e)(2)  of  this  section,  no  later  than 
November  16,  2000  shall  transmit  initial 
revised  policies  to  meet  the 
requirements  of  paragraphs  (a)  and  (b)  of 
this  section,  together  with  supporting 
documentation  to  the  Secretary  for 
review  in  accordance  with  §  121.4. 

(2)  No  later  than  February  15,  2000 
the  OPTN  shall  transmit  revised  policies 
and  supporting  documentation  for  liver 
allocation  to  meet  the  requirements  of 
paragraphs  (a)  and  (b)  of  this  section  to 
the  Secretary  for  review  in  accordance 
with  §  121.4.  The  OPTN  may  transmit    . 
these  materials  without  seeking  further 
public  comment  imder  §  1 2 1 .4  (b) . 

(f)  Secretarial  review  of  policies, 
performance  indicators,  and  transition 
patient  protections.  The  OPTN's 
transmittal  to  the  Secretary  of  proposed 
allocation  policies  and  performance 
indicators  shall  include  such  supporting 
material,  including  the  results  of  model- 
based  computer  simulations,  as  the 
Secretary  may  require  to  assess  the 
likely  effects  of  policy  changes  and  as 
are  necessary  to  demonstrate  that  the 
proposed  policies  comply  with  the 
performance  indicators  and  transition 
procediu'es  of  paragraphs  (c)  and  (d)  of 
this  section. 

(g)  Variances.  The  OPTN  may 
develop,  in  accordance  with  §  121.4, 
experimental  policies  that  test  methods 
of  improving  allocation.  All  such 
experimental  policies  shall  be 
accompanied  by  a  research  design  and 
include  data  collection  and  analysis 
plans.  Such  variances  shall  be  time 
limited.  Entities  or  individuals  objecting 
to  variances  may  appeal  to  the  Secretary 
under  the  procedm^s  of  §  121.4. 

(h)  Directed  donation.  Nothing  in  this 
section  shall  prohibit  the  allocation  of 
an  organ  to  a  recipient  named  by  those 
authorized  to  make  the  donation. 

10.  Amend  §  121.9  as  follows: 

a.  Amend  paragraph  (a)(1)  by 
removing  the  words  "and  Medicaid" 
after  the  word  "Medicare". 

b.  Amend  paragraph  (a)(2)(vi)  by 
adding  a  comma  after  the  word 
"radiology". 

c.  Amend  paragraph  (a)(2)(vii)  by 
adding  a  comma  after  the  word 
"recipients". 

d.  Revise  paragraph  (a)(3). 
The  revision  reaas  as  follows: 

§  1 21 .9    Designated  transplant  program 
requirements. 

(a)  *  *  * 

(3)  Be  a  transplant  program  in  a 
Department  of  Veterans  Affairs, 
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Department  of  Defense,  or  other  Federal 
hospital. 


§121.10    [Amended] 

11.  Amend  paragraph  (c)(1)  of 

§  121.10  by  removing  the  word  "or" 
before  the  words  "termination  of  an 
OPO's  reimbursement",  and  by  adding 
the  words  ",  or  such  other  compliance 
or  enforcement  measures  contained  in 
policies  developed  under  §  121.4"  after 
the  words  "Social  Seciu-ity  Act". 

12.  Amend  §  121.11  as  follows: 

a.  Revise  paragraph  (a)(l)(i)  by 
removing  the  word  "national"  after  the 
word  "computerized". 

b.  Revise  paragraph  (b)(l)(iv). 

c.  Amend  paragraph  (b)(2)  by  adding 
the  words  "costs  and"  before  the  word 
"performance". 

The  revision  reads  as  follows: 

§  1 21 .1 1    Record  maintenance  and 
reporting  requirements. 

***** 

(b)  *  *  * 
(1)  *  *  * 


(iv)  Make  available  to  the  public 
timely  and  accurate  program-specific 
information  on  the  performance  of 
transplant  programs.  This  shall  include 
free  dissemination  over  the  Internet,  and 
shall  be  presented,  explained,  and 
organized  as  necessary  to  imderstand, 
interpret,  and  use  the  information 
acciirately  and  efficiently.  These  data 
shall  be  updated  no  less  frequently  than 
every  six  months  (or  such  longer  period 
as  the  Secretary  determines  would 
provide  more  useful  information  to 
patients,  their  families,  and  their 
physicians),  and  shall  include  risk- 
adjusted  probabilities  of  receiving  a 
transplant  or  dying  while  awaiting  a 
transplant,  risk-adjusted  graft  and 
patient  survival  following  the 
transplant,  and  risk-adjusted  overall 
siuvival  following  listing  for  such 
intervals  as  the  Secretary  shall 
prescribe.  These  data  shall  include 
confidence  intervals  or  other  measures 
that  provide  information  on  the  extent 
to  which  chance  may  influence 
transplant  program-specific  results. 


Such  data  shall  also  include  such  other 
cost  or  performance  information  as  the 
Secretary  may  specify,  including  but  not 
limited  to  transplant  program-specific 
information  on  waiting  time  within 
medical  status,  organ  wastage,  and 
refusal  of  organ  offers.  These  data  shall 
also  be  presented  no  more  than  six 
months  later  than  the  period  to  which 
they  apply; 
***** 

13.  §  121.12  is  revised  to  read  as 
follows: 

§  1 21 .1 2    Advisory  Committee  on  Organ 
Transplantation. 

The  Secretary  will  establish, 
consistent  with  the  Federal  Advisory 
Committee  Act,  the  Advisory  Conmiittee 
on  Organ  Transplantation.  The 
Secretary  may  seek  the  comments  of  the 
Advisory  Committee  on  proposed  OPTN 
policies  and  such  other  matters  as  the 
Secretary  determines. 

[FR  Doc.  99-27456  Filed  10-18-99;  9:46  am] 
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Proclamation  7242  of  October  16,  1999 
National  Character  Counts  Week,  1999 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  character  of  our  citizens  has  enriched  every  aspect  of  our  national 
life  and  has  set  an  example  of  civic  responsibility  for  people  around  the 
world.  The  diligence  and  determination  that  are  part  of  our  Nation's  work 
ethic  have  strengthened  our  economy,  and  the  firm  convictions  of  our  spir- 
itual leaders  have  helped  guide  our  communities,  fostering  imity,  compas- 
sion, and  humility. 

In  this  dynamic  time  of  unparalleled  opportunity  and  possibility,  our  children 
will  encoimter  a  variety  of  new  challenges  that  will  test  the  strength  of 
their  character  and  convictions.  As  the  dawn  of  the  new  millennium  fast 
approaches,  we  must  work  together — parents,  public  officials,  educators, 
entertainers,  and  business  and  religious  leaders — to  impart  to  ovu'  youth 
the  core  values  they  need  to  be  good  citizens. 

We  know  that  parents  play  a  critical  role  in  imparting  moral  values  to 
their  children.  But  in  today's  complex  and  fast-paced  society,  when  parents 
must  spend  longer  hours  at  work  and  more  families  are  headed  by  a  single 
parent,  parents  have  less  time  to  spend  with  their  children — an  average 
decrease  of  22  hours  a  week  over  the  past  30  years,  according  to  a  report 
released  this  spring  by  my  Council  of  Economic  Advisers.  We  must  seek 
,  innovative  ways  to  address  this  problem  and  to  promote  stronger  families, 
including  greater  flexibility  in  paid  work  hours,  more  affordable  child  care, 
and  increased  support  for  low-income  families. 

My  Administration  is  conunitted  to  providing  families  with  the  tools  they 
need  to  fulfill  their  responsibilities  at  home  and  at  work.  Our  agenda  includes 
tripling  our  investment  in  after-school  programs  through  the  21st  Century 
Conunimity  Learning  Center  program  and  a  historic  initiative  to  make  child 
care  better,  safer,  and  more  affordable  for  working  families.  We  are  also 
working  to  expand  the  Family  and  Medical  Leave  Act  to  cover  more  workers 
and  to  allow  leave  for  more  parental  activities,  such  as  parent-teacher  con- 
ferences and  routine  doctor  visits. 

While  Americans  are  striving  to  seize  the  opportunities  presented  by  this 
exciting  new  era,  we  must  continue  to  preserve  the  fundamental  ideals 
and  ethics  that  have  sustained  our  coimtry  for  more  thein  two  centuries. 
By  sustaining  these  shared  values  and  passing  them  on  to  our  children, 
we  can  realize  our  common  hope  for  a  more  just  and  honorable  society 
and  a  brighter  future  for  the  generations  to  come. 

NOW,  THEREFORE,  I,  WILLL\M  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  October  17  through 
October  23,  1999,  as  National  Character  Counts  Week.  I  call  upon  the  people 
of  the  United  States,  government  officials,  educators,  religious,  community, 
and  business  leaders,  and  the  States  to  commemorate  this  week  with  appro- 
priate ceremonies,  activities,  and  programs. 
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IN  WITNESS  WHEREOF,  I  have  herevmto  set  my  hand  this  sixteenth  day 
of  October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-nine, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-fourth. 
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Notice  of  October  19,  1999 

Continuation  of  Emergency  With  Respect  to  Significant  Nar- 
cotics Trajffickers  Centered  in  Colombia 


On  October  21,  1995,  by  Executive  Order  12978,  I  declared  a  national 
emergency  to  deal  with  the  unusual  and  extraordinary  threat  to  the  national 
secimty,  foreign  policy,  and  economy  of  the  United  States  constituted  by 
the  actions  of  significant  foreign  narcotics  traffickers  centered  in  Colombia, 
and  the  imparalleled  violence,  corruption,  and  harm  that  they  cause  in 
the  United  States  and  abroad.  The  order  blocks  all  property  and  interests 
in  property  of  foreign  persons  listed  in  an  Annex  to  the  order,  as  well 
as  foreign  persons  determined  to  play  a  significant  role  in  international 
narcotics  trafficking  centered  in  Colombia,  to  materially  assist  in,  or  provide 
financial  or  technological  support  for  or  goods  or  services  in  support  of, 
the  neircotics  trafficking  activities  of  persons  designated  in  or  pursuant  to 
the  order,  or  to  be  owned  or  controlled  by,  or  to  act  for  or  on  behalf 
of,  persons  designated  in  or  pursuant  to  the  order.  The  order  also  prohibits 
any  transaction  or  dealing  by  United  States  persons  or  within  the  United 
States  in  such  property  or  interests  in  property.  Because  the  activities  of 
significant  neircotics  traffickers  centered  in  Colombia  continue  to  threaten 
the  national  security,  foreign  policy,  and  economy  of  the  United  States 
and  to  cause  imparalleled  violence,  corruption,  and  harm  in  the  United 
States  and  abroad,  the  national  emergency  declared  on  October  21,  1995, 
and  the  measures  adopted  pursuant  thereto  to  respond  to  that  emergency, 
must  continue  in  effect  beyond  October  21,  1999.  Therefore,  in  accordance 
with  section  202(d)  of  the  National  Emergencies  Act  (50  U.S.C.  1622(d)), 
I  am  continuing  the  national  emergency  for  1  year  with  respect  to  significant 
narcotics  traffickers  centered  in  Colombia. 

This  notice  shall  be  published  in  the  Federal  Register  and  transmitted 
to  the  Congress. 
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55838.  56464 

201 55141 

261 56256,  56469 

262 56469 

268 .........: 56469 

271 55142,  55153,  55629. 

56173 

300 53213.53629 

Propoeed  Rules: 

49 54851 

52 53303,  53973.  54600, 

54601.  54851,  55219.  55220. 

55442,  55662,  55667,  55879. 
56181 

76 55880 

81 55442 

122 53304 

123 53304 

124 , 53304 

1.30 .„ 53304 

131 53304 

132 .;..„ 53632 

180 56477 

194 56185 

197 53304 

258 53976 

261 55443.  55880 

264 54604 

271 55222.55671 


41  CFR 

51-2 

51-5 


•  • ■•^•^•■••Wf >• ■ . 


.55841 
.55841 


42  CFR 

121 

Propoeed  Rules: 

8 

57 

58 

447.:. 


..56650 

.56294 
.54263 
.54263 
.54263 


43  CFR 

1820 

3500 

3510 

3520 

3530 

3540 

3550 

3560 

3570 

3800 

Propossd  Rules: 

2800 , 

2880 


..53213 
..53512 
..53512 
..53512 
..53512 
..53512 
.53512 
.53512 
.53512 
.53213 

.55452 
.55452 


44  CFR 

62 56174 

64 56256 

65.... 53931,  53933,  53936 

67 53938.53939 

206 55158 

Propoeed  Rulse: 

67 53980.  53982 


45  CFR 

96 


.55843 


Proposed  Rules: 

302 .....55074 

303 55074 

304 55074 

305 55074 

308 55102 

46  CFR 

1 53220 

2 53220 

4 , 53220 

10 53220.53230 

12 „ 53230 

15 53220 

27 56257 

31 53220 

34 53220 

38 53220 

52...„ „ 53220 

53 53220 

54 53220 

56 53220 

57 53220 

58 53220 

59 53220 

61 53220 

63 „ 53220 

64...., 53220 

67 53220 

68 53220 

69 53220 

76 53220 

91 53220 

95 53220 

98 53220 

105 53220 

107 ..„„ 53220 

108 ..,„..„ 53220 

109 53220 

118 53220 

125 53220 

133 53220 

147„ 53220 

151...._ 53220 

153..„ 53220 

160 53220 

161.. 53220 

162 53220 

167 53220 

169 53220 

177 53220 

181 53220 

189..„ 53220 

193 53220 

197 53220 

199 53220 

204.. 54782 

Proposed  Rules: 

5 53970 

47  CFR 

Ch.  4 54561.  55671 

0 55161.  55425,  56269 

1 53231 

13... 53231 

20 54564 

22 53231,54564 

64 53242.  53944.  54577. 

55163.  55164.  56177 

73 54224.  54225.  54783. 

54784.  54785.  54786.  55172, 
55173.55174,55434 

80 53231 

87 53231 

90 53231 

95 53231 


97... 
101. 


.53231 
.53231 


54 53648 

61 53648 

89 53648 

73 53655,  54268,  54269, 

54270.  55222.  55223,  55452, 

55453 

76 54854 

48  CFR 

Ch.  19 54538 

1 53264 

15 53264 

19 53264 

52 „.„ 53264 

209 55632 

21 1 55632 

214 55632 

237 53447 

252 55632 

415 54963 

Propoeed  Rulee: 

909 55453 

970.„ 55453 

1804 54270 

1812 54270 

1852 54270 

9903 56296 

49  CFR 

1 56270 

172 54730 

Ch.  ill „ 56478 

1 002 „ 53264 

1003 53264 

1007 53264 

1011 53264 

1012 53264 

1014 53264 

1017 — 53264 

1018 „ 53264 

1019 „ 53264 

1021 53264 

1034 53264 

1039 53264 

1100 53264 

1101 53264 

1103 53264 

1104 53264 

1105 ......53264 

1 113 53264 

1133 .:...53264 

1139 53264 

1150 53264 

1151 53264 

1152 53264 

1177... _ 53264 

1180.„.; ™ 53264 

1184 53264 


.55892 
.54855 


71... 
661. 


SOCFR 

17 56582,  56590.  56596 

216 53269 

222 55858,  55860 

223 55434.  55858.  55860 

600 54786 

635 53949.  54577,  55633. 

56472 

648 54732,  55821 

660 54786.56177 

679 53630.  53950,  54225, 


54578,  54791,  54792,  55438, 
55634,  55865,  56271,  56272, 
56473,  56474,  56475 
Propo— d  RuIm: 

17 53655,  55892,  56297 

216 56298 


227 56297 

648 55688 

660 54272,  55689,  56479 

679 53305,  56481 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  OCTOBER  20, 
1999 

AGRICULTURE 
OEPARTMENT 
Agricultural  Marketing 
Service 

Chemes  (tart)  grown  in— 
Michigan  et  al.;  published  9- 
20-99 

AGRICULTURE 

DEPARTMENT 

Food  and  Nutrition  Service 

Child  nutrition  programs: 
National  school  lunch 
program — 
Technical  amendments; 

published  9-20-99 
Technical  amendments; 
correction;  published 
10-13-99 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Program  regulations: 
Community  facilities  grant 
program 

Correction;  published  10- 
20-99 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Program  regulations: 
Community  facilities  grant 
program 

Correction;  published  10- 
20-99 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Program  regulations: 
Community  facilities  grant 
program 
Correction;  published  10- 

20-99 
Correction;  published  10- 
20-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste: 
Land  disposal  restrictions — 
Wood  presenting  wastes, 
metal  wastes,  zinc 
micronutrient  fertilizers, 
etc.;  correction; 
published  10-20-99 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 


Pyrithiobac  sodium  salt; 

published  10-20-99 

INTERIOR  DEPARTMENT 
National  Park  Service 

National  Parte  System: 
Glacier  Bay  National  Park, 
AK;  commercial  fishing 
activities;  published  10-20- 
99 

NUCLEAR  REGULATORY 
COMMISSION 

Operators'  licenses: 
initial  examination 
requirements;  published  4- 
23-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Airbus;  published  9-15-99 
Boeing;  published  9-15-99 
Dassault;  published  9-15-99 
Empresa  Brasileira  de 
Aeronautica  S.A.; 
published  9-15-99 
Saab;  published  9-15-99 
TREASURY  DEPARTMENT 
Customs  Service 
Financial  and  accounting 
procedures: 

Customs  duties,  taxes,  fees 
and  interest; 
underpayments  and 
overpayments  interest; 
published  10-20-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Olive  oil  promotion,  research, 
and  information  order; 
comments  due  by  10-25-99; 
published  8-26-99 
Referendum  procedures; 
comments  due  by  10-25- 
99;  published  8-26-99 

Oranges,  grapefruit, 
tangerines,  and  tangelos 
grown  in — 

Ftorida;  comments  due  by 
10-27-99:  published  9-27- 
99 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspectton  Service 

Hawaiian  and  temtorial 
quarantine  notices: 
Baggage  inspection  for 
domestic  flights  from 
Puerto  Rico  to  U.S.  Virgin 
Islands;  comments  due  by 
10-29-99;  published  8-30- 
99 


COMMERCE  DEPARTMENT 
Nattonal  Oceanic  and 
Atmospheric  AdministratkMi 

Rshery  conservation  and 
management: 
Alaska:  fisheries  of 
Exclusive  Economic 
Zone- 
North  Pacific  groundfish; 
comments  due  by  10- 
29-99;  published  10-14- 
99 

Pollock;  comments  due  by 
10-29-99;  published  10- 
20-99 

Caribt)ean,  Gulf,  and  South 
Atlantic  fisheries — 
Pelagic  sargassum  habitat 
in  South  Atlantic; 
comments  due  by  10- 
25-99;  published  8-26- 
99 
Northeastem  United  States 
fisheries — 

Northeast  multispecies; 
comments  due  by  10- 
28-99;  published  9-13- 
99 
West  Coast  States  and 

Westem  Pacific 

fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  10- 
25-99;  published  10-8- 
99 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Exchange  Act: 

Electronic  signatures  by     - 
customers,  participants, 
and  clients  of  registrants; 
comments  due  by  10-29- 
99;  published  8-30-99 
Foreign  futures  and  options 

transactions: 

Board  of  trade  members; 
registration  or  exemption 
from  registration; 
clarification;  comments 
due  by  10-25-99; 
published  8-26-99 

Foreign  finns  acting  as 
futures  commission 
merchants  or  introducing 
brokers;  direct  acceptance 
of  orders  from  U.S. 
customers  without 
registering  with  agency; 
comments  due  by  10-25- 
99;  published  8-26-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution;  standards  of 
performance  for  new 
stationary  sources: 
Small  municipal  waste 
combustion  units — 

Emission  guidelines; 
comments  due  by  10- 
29-99;  published  8-30- 
99 


New  source  perfomiance 
standards;  comments 
due  by  10-29-99; 
published  8-30-99 
Air  programs;  approval  and 
promulgation;  State  plans     \ 
for  designated  facilities  and 
pollutants: 

California;  comments  due  by 
10-25-99;  published  9-23- 
99 

Air  quality  Implementation 
plans;  approval  and 
promulgation;  varkxjs 
States: 

California:  comments  due  by 
10-25-99;  published  9-24- 
99 

Connecticut;  comments  due 

by  10-28-99:  published  9- 

28-99 
Maryland;  comments  due  by 

10-25-99:  published  9-23- 

99 

Massachusetts;  comments 

due  by  10-27-99; 

published  9-27-99 
New  Hampshire;  comments 

due  by  10-29-99: 

published  9-29-99 
Air  quality  implementation 
plans;  \AVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Colorado;  comments  due  by 
10-25-99;  published  9-24- 
99 

Hazardous  waste  program 
authorizatk>ns; 
Vermont;  comments  due  by 
10-25-99;  published  9-24- 
99 
Hazardous  waste: 
Land  disposal  restrictions — 
Mercury-bearing  wastes: 
treatment  standards; 
comments  due  by  10- 
26-99;  published  7-27- 
99 

Pesticides;  tolerances  in  food, 
animal  feeds,  ar)d  raw 
agricultural  commodities: 
Desmedipham;  comments 

due  by  10-25-99; 

published  8-25-99 

Pyridate;  comments  due  by 
10-25-99;  published  8-25- 
99 
Superfund  program: 
National  oil  and  hazardous 
substances  continger)cy 
plan — 

National  priorities  list 
update:  comments  due 
by  10-25-99;  published 
9-23-99 
Toxic  sutjstances: 
Inventory  update  rule; 
amendments;  comments 


VI 
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due  by  10-25-99; 
published  8-26-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Integrated  interstate 
universal  service  and 
interstate  access  reform 
plan  covering  price  cap 
irxximbent  local  exchange 
caniers;  comments  due 
by  10-29-99;  published 
10-4-99 
Telecommunications  Act  of 
1996;  implementation — 
Access  charge  refomi; 
local  exchange  carriers 
price  cap  performance 
review;  comments  due 
by  10-29-99;  published 
9-22-99 
Radio  services,  special: 
Maritime  services— 
Privately  owned 
accounting  authorities; 
accounts  settlement; 
streamlining;  biennial 
regulatory  review; 
comments  due  by  10- 
25-99;  published  9-3-99 

Radio  stations;  table  of 
assignments: 
Oregon;  comments  due  by 

10-25-99;  published  9-16- 

99 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Assessments: 
Risk  classifications;  capital 
component;  reporting  date 
change;  comments  due  by 
10-25-99;  published  9-8- 
99 

FEDERAL  RESERVE 
SYSTEM 

Consumer  leasing  (Regulation 
M): 
Disclosure  requirements; 

delivery  by  electronic 

communication;  comments 

due  by  10-29-99; 

published  9-14-99 
Electronic  fund  transfers 
(Regulation  E): 
Disclosure  requirements; 

delivery  by  electronic 

communication;  comments 

due  by  10-29-99; 

published  9-14-99 
Equal  credit  opportunity 
(Regulation  B): 
Disclosure  requirements; 

delivery  by  electronic 

communication;  comments 


due  by  10-29-99; 
published  9-14-99 
Truth  in  lending  (Regulation 
Z): 

Disclosure  requirements; 
delivery  by  electronic 
communication;  comments 
due  by  10-29-99; 
published  9-14-99 
Truth  in  savings  (Regulation 
DD): 

Disclosure  requirements; 
delivery  by  electronic 
communication;  comments 
due  by  10-29-99; 
published  9-14-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 
related  products: 
Sheep  as  minor  species; 
comments  due  by  10-26- 
99;  published  7-26-99 
Medical  devices 
Surgeon's  and  patient 
examination  gloves; 
reclassification;  comments 
due  by  10-28-99; 
published  7-30-99 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Minerals  management: 
Mining  claims  or  sites; 
location,  recording,  and 
maintenance;  reporting 
and  recordkeeping 
requirements;  comments 
due  by  10-26-99; 
published  8-27-99 
Mining  claims  or  sites; 
location,  recording,  and 
maintenance;  comments 
due  by  10-26-99; 
published  8-27-99 
Mining  claims  or  sites; 
kx^tion,  recording,  and 
maintenance;  reporting 
and  recordkeeping 
requirements 

Correction;  comments  due 
by  10-26-99;  published 
9-8-99 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Offica 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Iowa;  comments  due  by  10- 
25-99;  published  10-8-99 
West  Virginia;  comments 
due  by  10-25-99; 
published  10-8-99 


TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Anchorage  regulations: 
Fk)rida;  comments  due  by 
10-29-99;  published  8-30- 
99 
Drawbridge  operations: 
Maine;  comments  due  by 
10-25-99;  published  8-25- 
99 
Regattas  and  marine  parades: 
Intemational  Tug-of-War; 
comments  due  by  10-25- 
99;  published  10-8-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Boeing;  comments  due  by 
10-25-99;  published  8-25- 
99 
Burtihart  Grob  Luft-Und 
Raumfahrt  GmbH  &  CO 
KG;  comments  due  by 
10-29-99;  published  9-29- 
99 
Cessna;  comments  due  by 
10-25-99;  published  9-10- 
99 
Pilatus  Aricraft  Ltd.; 
comments  due  by  10-27- 
99;  published  9-28-99 
Raytheon;  comments  due  by 
10-27-99;  published  8-31- 
99 
Saab;  comments  due  by  10- 
25-99;  published  9-23-99 
Class  D  and  Class  E 
airspace;  comments  due  by 
10-29-99;  published  9-14-99 
Class  E  airspace;  comments 
due  by  10-25-99;  published  ' 
9-14-99 
TRANSPORTATION 
DEPARTMENT 
Rasaarch  and  Spaclal 
Programs  Administration 

Pipeline  safety: 
Hazardous  liquid 
transportation — 
Underwater  abandoned 
pipeline  facilities; 
comments  due  by  10- 
29-99;  published  8-30- 
99 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  cunent 
session  of  Congress  which 
have  become  Federal  laws.  It 


may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Sen/ice)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
^ww.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R,  2084/P.L.  10fr-69 

Department  of  Transportation 
and  Related  Agencies 
Appropriations  Act,  2000  (Oct. 
9,  1999;  113  Stat.  986) 

S.  1606/P.L.  106-70 

To  extend  for  9  additional 
months  the  period  for  which 
chapter  12  of  title  11,  United 
States  Code,  is  reenacted. 
(Oct.  9,  1999;  113  Stat.  1031) 

S.  248/P.L  106-71 

Missing,  Exploited,  and 
Runaway  Children  Protection 
Act  (Oct.  12,  1999;  113  Stat. 
1032) 

Last  List  October  8.  1999 


Public  Laws  Electronic 
Notification  Servica 
(PENS) 


PENS  is  a  free  electronic  mail 
notifk^tion  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  www.gsa.gov/ 
archives/publaws-l.html  or 
send  E-mail  to 
llstservOwww.gsa.gov  with 
the  following  text  message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  sendee. 
PENS  cannot  respond  to 
spedfk:  inquiries  sent  to  this 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  Ust  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  ttie  Code  of 
Federal  Regulations  to  amendatory 
actions  publisfied  In  the  Federal  Register. 
The  LSA  Is  issued  monthly  in  cumulative  form. 
Entries  Indicate  the  nature  of  the  changes — 
such  as  revised,  removed,  or  corrected. 
327  per  year. 

Federal  Register  Index 

The  index,  coveririg  the  corrtents  of  the 
daily  Federal  Register,  Is  issued  monthly  in 
cumulative  fonrn.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agerKies.  Significant  subjects  are  carried 
as  cfoss-naferences. 
$25  per  year. 


A  finding  aid  is  included  in  each  publication  which  hsts 
Federal  Register  page  numbers  with  the  dale  of  putjkcaboff 
in  the  Federal  Flegister, 


Superintendent  of  Documents  Subscription  Order  Form 


Omer  Processing  Code: 


*  5421 

I I  YUdS,  enter  the  following  indicated  subscriptions  for  one  year: 


LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $27  per  year. 
Fedecal  Register  Index  (FRUS)  $25  per  year. 


Charge  your  order.  iSIKl^KP^ 

n»  Easy!  mm  mad 

To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Company  or  personal  name 


Additional  address/attention  line 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


(^Pleasc  type  or  print) 


Street  address 


City,  State.  ZIP  code 


Daytime  phone  including  area  code 


F>urchase  order  number  (optional) 

May  we  make  your  nameAiddressavaBatile  to  other  malers?     [ j  [__| 


VES     NO 


LJ  VISA       LJ  MasteiCard  Account 


rn-D 


n 


Thank  you  for 

(Credit  card  expiration  date)  ^^^  order! 


Authorizing  Signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsbui^h,  PA  15250-7954 


l»7 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


/■ 


:  AFR    SMITH212J 

:  JOHN    SMITH 

I  212    MAIN    STREET 

'  FORESTVILLE   MD   20704 


DEC97R  I 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


/■ 


AFRDO  SMITH212J 
JOHN  SMITH 
212  MAIN  STREET 
FORESTVILLE  MD  20704 


DEC97R1 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 

7CFRPart246 

RIN  0584-AC64 

Special  Supplemental  Nutrition 
Program  for  Women,  infants  and 
Children  (WIC):  Food  and  Nutrition 
Services  and  Administration  Funding 
Formulas  Rule 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Final  rule. 

summary:  This  final  rule  amends  both 
the  food  and  the  nutrition  services  and 
administration  (NSA)  funding  formulas 
to  improve  the  effectiveness  of  WIC 
funds  distribution  now  that  WIC  is  in  a 
relatively  stable  funding  environment. 
The  amended  food  funding  formula 
helps  to  ensure  food  funds  are  allocated 
to  State  agencies  that  can  utilize  the 
funds  to  maintain  current  participation 
as  well  as  to  direct  funds,  as  available, 
to  State  agencies  that  are  receiving  a 
smaller  portion  of  funding  relative  to 
their  proportion  of  the  WIC  eligible 
poptilation  than  other  State  agencies. 
The  amended  NSA  funding  formula 
simplifies  the  funding  formula  by 
deleting  obsolete  components  and 
revising  existing  components  to  more 
equitably  distribute  funds  among  State 
agencies. 

EFFECTIVE  DATE:  This  rule  is  effective 
October  1, 1999. 
SUPPLEMENTARY  INFORMATION: 

Background 

Proposed  Rule 

The  Food  and  Nutrition  Service  (FNS) 
published  a  proposed  rule  on  October 
13, 1998  in  the  Federal  Register  (63  FR 
54629)  outlining  the  revisions  of  the 
food  and  nutrition  services  and 
administration  funding  formulas  for 


WIC.  The  proposed  rule  provided  for  a 
90-day  comment  period,  which  ended 
on  January  11, 1999.  Two  hundred 
twenty-two  comment  letters  were 
received  from  a  variety  of  sources, 
including  State  and  local  agencies. 
Members  of  Congress,  advocacy  groups 
and  other  public  interest  groups.  FNS 
has  given  all  comments  careful 
consideration  in  the  development  of  this 
final  rule  and  would  like  to  thank  all 
commenters  who  responded  to  the 
proposal. 

Need  for  Revisions  to  the  WIC  Funding 
Formulas 

The  WIC  Program  has  consistently 
demonstrated  its  effectiveness  in 
promoting  the  health  and  nutritional 
well  being  of  low-income  women, 
infants  and  children  at  nutritionally 
related  medical  or  dietary  risk.  The  WIC 
Program  has  grown  and  changed 
significantly  during  the  past  few  years. 
However,  as  growth  has  plateaued,  FNS 
believes  that  it  is  appropriate  to  change 
both  the  NSA  and  food  funding 
formulas  to  enhance  their  effectiveness 
at  distributing  funds  fairly  and  equitably 
among  WIC  State  agencies  in  an 
environment  in  which  appropriations 
are  relatively  stable. 

The  WIC  Program  is  a  fixed  grant 
program,  not  a  Federal  entitlement 
program,  and  is  not  guaranteed 
unlimited  funds.  WIC  State  agencies 
must  manage  within  a  finite 
appropriation  level.  However,  State 
agencies  have  considerable  latitude  to 
manage  program  costs  to  accommodate 
variable  funding  levels. 

The  formulas  in  this  rule  better 
provide  State  agencies  with  the  equal 
opportimity  to  serve  eligible  persons 
who  apply  for  benefits.  Currently,  State 
agency  funding  levels  are  not 
necessarily  proportional  to  their  WIC 
eligible  population.  The  revised 
formulas  are  intended  to  allocate  funds 
more  fairly  among  State  agencies  under 
a  relatively  stable  funding  environment. 

Nutrition  Services  and  Administration 
(NSA)  Funding  Formula 

The  current  WIC  NSA  funding 
formula  became  effective  April  1, 1988. 
The  objectives  of  the  formula  were  to 
ensure  a  reasonable  measiire  of  funding 
stabihty  while  providing  funding  levels 
that  enabled  equivalent  services  to 
participants  across  State  agencies  and  to 
promote  incentives  for  reducing  food 


costs  so  that  more  persons  may  be 
served. 

The  current  NSA  formula  is,  however, 
complicated  and  requires  a  tremendous 
amount  of  data  collection — some  of 
which  may  no  longer  be  needed  or  has 
little  impact  on  the  actual  allocation  of 
funds.  Further,  some  data  are  not 
available  in  time  to  permit  issuance  of 
final  grants  at  the  begiiuiing  of  the  fiscal 
year.  As  a  result,  FNS  feels  that  the 
current  NSA  funding  formula  is  no 
longer  the  most  efficient  and  effective 
means  of  distributing  NSA  funds. 

Current  NSA  Provisions — General 

The  WIC  regulations  at  7  CFR  246.16 
(c)(2)  set  forth  both  the  NSA  funding 
requirements  as  established  in  Section 
17  (h)  of  the  Child  Nutrition  Act  of  1966 
(42  U.S.C.  1786(h))  and  the  process  by 
which  NSA  funds  are  allocated  to  State 
agencies.  The  ciirrent  NSA  funding 
formula  meets  the  legislative 
requirements  by:  (1)  EstabUshing  a 
"target"  NSA  funding  level,  referred  to 
as  parity,  that  each  State  agency  should 
receive  as  its  fair  share  NSA  grant;  (2) 
preserving  stability  by  guaranteeing,  to 
the  extent  funds  are  available,  the  prior 
year  NSA  grant  level,  and  then 
gradually  moving  State  agencies  to  their 
parity  target  level;  and  (3)  addressing 
the  varying  needs  of  each  State  agency 
by  allocating  regional  discretionary 
funds  based  on  regional  and  National 
priorities. 

The  following  is  a  discussion  of  each 
provision,  as  proposed,  comments 
received  on  the  proposal,  and  an 
explanation  of  the  provisions  set  forth 
in  this  final  rule. 

Current  NSA  Parity  Component 

The  ctuxent  parity  target  level  is  based 
primarily  on  the  niunber  of  participants 
projected  to  be  served  by  State  agencies. 
Using  food  ^aint  levels  allocated  for  the 
current  fiscal  year,  FNS  projects  the 
number  of  participants  each  State 
agency  is  expected  to  serve  taking  into 
consideration  its  State-reported  per 
participant  food  costs  and  inflation.  In 
addition  to  projected  participation, 
three  adjustments  are  made  to  this 
participation-based  formula  to  recognize 
factors  believed  to  affect  the  cost  of 
Program  administration.  These  include: 

(a)  Economies  of  scale — recognizes 
the  higher  per  participant  costs 
associated  with  smaller  participation 
levels  (c\UTently  an  adjustment  is  made 
at  three  levels:  5,000  or  fewer 
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participants;  5,001-15,000  participants; 
and  more  than  15,000  participants); 

(b)  Salary  differentials — considers  the 
differential  salary  levels  paid  within 
each  State  for  employees  in  Public 
Administration,  Health  and  Social 
Services;  and 

(c)  Targeting  of  benefits  to  high-risk 
participants— considers  the  proportion 
of  Priority  I  participants  served  by  the 
State  agency. 

Currently,  eighty  percent  of  funds 
available  for  allocation  through  the 
parity  component  are  allocated  in 
accordance  with  projected  participation, 
adjusted  by  the  economy  of  scale  factor. 
This  is  done  on  the  basis  of 
administrative  grant  per  participant 
(AGP)  rates  that  are  adjusted  for  the 
higher  per  participant  costs  associated 
with  smaller  participation  levels  (15,000 
or  fewer  participants  per  month). 
Twenty  percent  of  funds  available  for 
the  pari^  grant  component  are  allocated 
on  the  basis  of  differential  salary  levels 
and  service  to  Priority  I  participants. 

Proposed  "Fair  Share"  Component 

Renaming  the  Parity  Component.  The 
term  "parity"  is  used  to  describe  the 
basic  concept  of  gradually  moving  State 
agencies  to  a  funding  level  that 
represents  their  respective  "fair  share" 
of  available  funds.  FNS  believes  that  the 
term  "fair  share"  better  describes  the 
purpose  and  intent  of  this  component 
and,  therefore,  proposed  that  the  current 
"parity"  component  be  renamed  the 
"NSA  fair  share"  component.  This 
change  would  also  provide  continuity 
with  terminology  used  in  the  food 
funding  formula. 

The  majority  of  commenters 
addressing  this  issue  agreed  to  change 
the  term  "parity"  to  "fair  share" — only 
two  commenters  disagreed  with  the 
change.  The  provision  remains 
unchanged  firom  the  proposed  rule. 

Food  Cost  Data  Used  in  Calculating 
Projected  Participation.  The  NSA 
funding  formula  projects  the  number  of 
participants  to  be  served  by  each  State 
agency  by  dividing  the  current  year  food 
grant  level  by  the  State-reported  per 
participant  food  cost,  adjusted  for 
inflation.  Prior  to  fiscal  year  1999,  the 
data  used  was  the  closed-out  per 
participant  food  cost  data  for  the  12- 
month  period  beginning  in  July  and 
ending  in  June  prior  to  the  fiscal  year  for 
which  the  grants  are  being  calculated. 
Closed-out  food  cost  data  is  usually 
available  150  days  after  the  report 
month.  Therefore,  the  closed-out  food 
cost  data  for  Jime  is  not  available  to  FNS 
until  late  November,  at  which  time  the 
final  grants  could  be  calculated  for 
release  on  January  1. 


To  allow  for  the  calculation  of  final 
WIC  grants  at  the  beginning  of  the  fiscal 
year,  FNS  proposed  that  April  through 
March  closed-out  food  cost  data  be 
used.  As  is  ciurently  done,  an  inflation 
adjustment  would  be  applied  to  the  food 
cost  data  to  more  accurately  project 
actual  food  costs  and  to  adjust  for 
inflationary  increases  that  may  occur 
during  the  remainder  of  the  fiscal  year. 
While  other  time  fiames  were 
considered  for  use,  it  was  felt  that  a  12- 
month  base  of  food  cost  data  was 
necessary  to  take  into  consideration 
seasonal  fluctuations  of  food  prices. 
While  the  ciurent  regulations  do  not 
address  the  specific  months  of  food  cost 
data  used  in  the  calculations,  FNS 
wanted  to  obtain  conunents  concerning 
the  change  in  the  time  fi-ames. 

Based  on  lengthy  deliberations,  it  was 
concluded  that  we  had  the  statutory 
authority  to  use  April  through  March 
closed  out  food  cost  data  for  the 
calciilation  of  fiscal  year  1999  grants. 
WIC  State  agencies  were  very 
supportive  of  this  change,  which 
allowed  final  grants  to  be  issued  on 
October  1,1998. 

This  change  was  further  supported  in 
the  comments  received  on  this 
provision  in  the  proposed  rule. 
Although  the  time  frame  for  the  closed- 
out  food  costs  will  now  be  April 
through  March,  the  final  rule  will 
continue  to  be  silent  on  the  actual  dates 
used  in  the  calculation  for  the  funding 
formula. 

Economy  of  Scale/Bands.  As  noted 
above,  NSA  costs  are  affected  by 
economy  of  scale.  There  are  certain 
fixed  administrative  costs  in  the 
delivery  of  program  benefits  inciirred  by 
a  State  agency  that  do  not  vary 
regardless  of  the  size  of  the  caseload. 
Therefore,  State  agencies  with  larger 
participation  levels  are  able  to  realize 
reductions  in  administrative 
expenditures  per  person  (AEP)  as  these 
fixed  costs  are  spread  among  more 
participants.  Smaller  State  agencies, 
particularly  Indian  Tribal  Organizations 
(ITOs),  have  comparatively  higher  costs 
per  participant.  Although  the  ciurent 
NSA  funding  formula  includes  a  size- 
adjusted  cost  factor,  other  alternatives 
and  adjustment  factors  were  examined 
to  determine  if  the  current  adjustments 
adequately  recognize  the  various  range 
of  administrative  expenditures  for  State 
agencies  of  differing  sizes. 

The  proposed  rule  recommended 
retention  of  the  current  bands  until 
updated  NSA  cost  information  needed 
to  determine  new  band  sizes  is 
available.  It  was  felt  that  the  data  upon 
which  the  AEP  bands  are  ciirrently 
based  remains  the  best  available. 
However,  more  research  and  analysis  is 


needed  to  imderstand  how  economies  of 
scale  actually  affect  WIC  NSA  costs, 
what  specific  costs  are  most  influenced, 
the  participation  level(s)  at  which 
economies  of  scale  vary  and  how  much 
allowance  should  be  made  at  each  of 
those  levels. 

Commenters  were  asked  to  provide 
suggestions  as  to  how  economies  of 
scade  can  be  objectively  and  fairly 
determined  for  future  consideration. 
While  no  commenters  provided 
concrete  suggestions,  the  majority  of 
conunenters  were  in  agreement  that  the 
current  bands  should  be  retained  until 
further  analysis  could  be  conducted. 
FNS  will  study  the  economies  of  scale 
(bands)  as  part  of  its  commitment  to 
improve  the  data  used  in  the  funding 
formulas.  Additionally,  the  General 
Accoimting  Office  (GAO)  is  conducting 
a  three-year  study  on  WIC  NSA  costs 
which  may  provide  additional  data  that  - 
can  be  utilized  in  determining 
appropriate  band  sizes  and  adjustment 
factors.  Therefore,  imtil  FNS'  further 
analysis  is  completed  and  appropriate 
baseline  data  is  available,  we  will 
continue  to  use  the  current  bands  of 
5,000  or  fewer;  5,001  to  15,000;  and  over 
15,000.  The  corresponding  percent 
adjustment  between  bands  will  also  be 
retained. 

Salary  and  Priority  I  Participant 
Targeting  Component.  The  combined 
salary  and  targeting  component 
determines  20  (rercent  of  a  State 
agency's  NSA  fair  share  target  level.  In 
an  effort  to  simplify  the  funding  formula 
and  to  delete  obsolete  components,  both 
the  salary  and  targeting  components 
were  analyzed  to  determine  whether 
they  have  a  significant  and  appropriate 
impact  on  the  final  NSA  grant 
allocations. 

Salary  Component.  Salary  data  were 
incorporated  into  the  current  funding 
formula  in  recognition  that  salary  costs 
represent  by  far  the  most  significant 
contributor  to  WIC  NSA  costs. 
Additionally,  due^o  regional  variations 
in  labor  costs,  similar  levels  of  service 
have  different  salary  costs.  The  salary 
data  used  to  compute  differential  salary 
levels  for  State  agencies  includes 
average  annual  salaries  for  government 
workers  provided  by  the  Bureau  of 
Labor  Statistics  (BLS).  As  previously 
determined  by  FNS,  the  salary  level  for 
a  GS-9,  step  I  in  the  Federal 
Government's  General  Schedule  pay 
scale  is  used  for  those  State  agencies 
and  territories  for  which  BLS  data  is 
unavailable.  The  most  current  data 
available  fi'om  BLS  usually  reflects 
average  salary  levels  paid  two  years 
prior  to  the  applicable  fiscal  year  for 
which  funds  are  allocated. 
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FNS  recognizes  that  the  salary 
component  is  a  controversial  area  and 
that  there  are  strong  opinions  and 
arguments  supporting  both  the 
inclusion  and  deletion  of  the  salary 
component  in  the  NSA  funding  formula. 
The  proposed  rule  retained  the  current 
salary  component,  which  would 
continue  to  equal  10  percent  of  the  NSA 
fair  share  component  of  the  NSA 
funding  formula.  However,  comments 
on  whether  the  cxurent  Scdary  factor 
contributes  to  an  appropriate  and  fair 
allocation  of  NSA  funds  were 
welcomed. 

As  anticipated,  there  were  many 
conunents  on  this  provision.  The 
majority  of  the  commenters  thought  this 
provision  should  be  retained.  These 
commenters  generally  stated  that  the 
salary  component  is  needed  due  to  their 
States'  higher  cost  of  living  and  that 
salaries  constitute  the  largest 
component  of  administrative  budgets. 
However,  States  opposing  the  provision 
argued  that  the  BLS  data  does  not 
accurately  reflect  the  cost  of  salaries 
paid  to  WIC  staff  and  that  many  other 
factors,  such  as  a  state's  geography  or 
multilingual  needs,  affect  the  cost  of 
providing  services.  Therefore,  they 
believe  it  would  be  more  appropriate  to 
make  grant  adjustments  based  on  these 
other  factors  when  detemuning  NSA 
funding  needs. 

After  much  consideration  of  this 
provision,  FNS  has  decided  to  retain  the 
ciurent  salary  component.  The  salary 
component  would  continue  to  equal  10 
percent  of  the  NSA  fair  share 
component  of  the  NSA  funding  formula. 
The  provision  is  reflected  at  revised 
§246.16(c)(2)(i)  of  program  regulations. 

Targeting  Component.  The  targeting 
component  was  originally  designed  to 
provide  an  incentive  for  targeting 
benefits  to  the  highest  risk  participants, 
Priority  I  women  and  infants,  as  defined 
in  current  program  regulations  at  §  246.7 
{e)(4)(i).  At  the  time  it  was  incorporated 
into  the  NSA  funding  formula  in  1988, 
the  food  funding  formula  also  included 
a  targeting  component.  In  a  time  when 
WIC  was  not  able  to  meet  the  need  for 
program  benefits  of  the  highest  risk 
individuals,  targeting  funds  to  those 
State  agencies  that  were  serving  a 
greater  proportion  of  high-risk 
individuals  was  a  necessary  objective. 
Now,  however,  based  on  estimates 
derived  from  State-reported 
participation  data,  nationwide,  virtually 
all/fully  eligible  infants  are  receiving 
services  through  the  WJC  Program  and 
most  fully  eligible  women  are 
participating  at  some  point  during  their 
pregnancies.  Therefore,  FNS  proposed 
that  the  targeting  component  be  deleted 
since  it  is  no  longer  needed  to 


encourage  and  support  service  to 
Priority  I  participants. 

The  majority  of  commenters 
supported  the  deletion  of  the  targeting 
component.  Reasons  cited  by  the 
commenters  to  support  deletion 
included  simplification,  the  effect  on 
the  overall  NSA  grant  is  negligible,  and 
that  it  would  promote  consistency  with 
the  food  funding  formula,  which  deleted 
its  targeting  component  in  1994. 
Therefore,  the  final  rule  retains  the 
provision  to  delete  the  targeting 
component.  This  deletion  is  reflected  at 
revised  §  246.16(c)(2){i)  of  program 
regulations.  The  deletion  of  the  targeting 
components  allows  100  percent  of  the 
NSA  fair  share  funds  to  be  allocated 
based  on  projected  participation  levels, 
adjusted  for  State  agency  size  and 
salaries  (90  percent)  and  salary 
differentials  (10  percent). 

NSA  Stability  Funds 

Throughout  the  deliberations  on  the 
possible  revisions  to  the  NSA  funding 
formula,  it  was  recognized  that  a  critical 
aspect  of  NSA  funding  is  the  stabiUty 
component.  The  stability  grant  helps  to 
guarantee,  to  the  extent  funds  are 
available,  some  measure  of  funding 
continuity  that  acknowledges  that  State 
agencies  have  fixed  NSA  costs  that  are 
relatively  stable  from  year  to  year  and 
are  necessary  for  continued  Program 
operations,  bi  the  event  that  available 
funding  is  insufficient  to  fund  State 
agencies  at  their  stability  funding  level, 
each  State  agency  experiences  a  pro-rata 
reduction  to  its  grant,  as  is  done  with 
the  food  funding  formula. 

The  stability  component  was 
continued  in  the  proposed  rule,  with 
modification.  The  modification 
concerned  the  use  of  discretionary 
funding  decisions  when  calculating  the 
State  agency's  NSA  stability  grant  level. 
Ciurently,  discretionary  funds  become  a 
permanent  part  of  a  State  agency's 
stability  grant  the  following  year.  Over 
time,  discretionary  funding  decisions 
made  by  FNS  may  have  unnecessarily 
inflated  the  grant  allocations  provided 
to  particidar  States  due  to  additional 
funding  allocated  for  large  one-time 
capital  expenditures.  Therefore,  FNS 
proposed  changes  to  the  stability,  or 
base,  grant  calculation  to  eliminate 
consideration  of  discretionary  funding 
(or,  as  described  below,  "operational 
adjustment"  funding)  allocations  made 
in  the  prior  fiscal  year. 

The  majority  of  the  commenters 
agreed  that  the  NSA  base  funding  level 
should  be  the  prior  year  formula 
calculated  grant  prior  to  any 
discretionary  funding  adjustments. 
Commenters  agreed  that  this  change 
would  eliminate  the  impact  of  large 


discretionary  allocations  made  to  States 
for  one-time  capital  expenditiues. 
Revised  §  246.16(c)(2)(ii)  reflects  the 
provision  as  proposed,  which  provides 
each  State  agency  a  base  funding  level 
equal  to  its  NSA  grant  from  the  previous 
year  prior  to  any  operational  adjustment 
funding  allocations  for  that  year.  As  is 
currently  the  case,  each  State  agency's 
base  funding  level  would  be  reduced  by 
a  pro-rata  share  if  insufficient  funds 
were  available. 

As  a  residt  of  this  change  in  the 
calculation  of  the  NSA  base  funding 
level,  we  believe  the  term  stabiUty  no 
longer  accurately  reflects  this 
component  of  the  NSA  funding  formula. 
Therefore,  the  term  NSA  base  funding 
level  will  be  used,  and  represents  the 
State  agency's  prior  year  formula 
calculated  grant  before  any  operational 
adjustment  funding  allocations  are 
made.  This  change  is  reflected  in  the 
final  rule  in  §  246.2  of  program 
regulations,  from  which  is  deleted  the 
definition  of  stability  funds,  and  also  in 
§  246.16  (c)(2)  from  which  are  deleted 
references  to  the  term  stabiUty  and  the 
concept  of  stabiUty  funding. 

NSA  Residual  Funds 

Currentiy,  after  NSA  stability  grants 
are  determined,  any  remaining  funds 
available  for  allocation  are  referred  to  as 
residual  funds  and  are  distributed 
according  to  §  246.16(c)(2)(ii)  of  current 
program  regulations.  Residual  funds 
represent  funding  that  either:  (1)  Helps 
to  cover  NSA  costs  associated  with 
increases  in  projected  participation,  or 
(2)  moves  State  agencies  closer  to  their 
parity,  or,  under  the  revised  regulations, 
their  fair  share  target  funding  level.  The 
frur  share  for  NSA  funds  is  an 
administrative  grant  per  person  (AGP) 
for  each  projected  participant,  adjusted 
for  factors  that  affect  NSA  costs. 

FNS  proposed  that  priority  for 
residual  funds  shoidd  be  given  only  to 
State  agencies  below  their  NSA  fair 
share  target  funding  level.  The  fair  share 
principle,  which  is  participant-based, 
represents  the  amount  of  NSA  funds 
needed  by  a  State  agency  to  support 
current  participation  projections  based 
on  the  food  grant  the  State  agency  will 
receive.  The  part  of  the  current 
regulatory  provision  that  provides  funds 
on  the  basis  of  increased  participation 
countervails  the  fair  share  objective  by 
allocating  funds  to  State  agencies  that 
are  already  over  thefr  fair  share  funding 
level. 

Therefore,  FNS  proposed  that  the 
NSA  formula  grant  for  each  State  agency 
be  calculated  based  on  each  State 
agency's  fair  share  target  funding  level, 
which  considers  the  difference  between 
the  estimated  cost  of  projected 
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participation  (NSA  fair  share  target 
level)  and  the  prior  year  NSA  base 
funding  level.  If  a  State  agency's  NSA 
fair  share  target  funding  level  is  greater 
than  its  base  funding  level,  the  State 
agency  woiUd  be  eligible  to  receive 
additional  NSA  funds  proportionate  to 
their  respective  shortfall  from  the  fair 
share  target  funding  level. 

Only  15  conunents  were  received 
with  respect  to  this  provision.  Over  half 
the  commenters  supported  the  deletion 
of  the  component  of  the  NSA  funding 
formula  regulations  that  distributes  NSA 
funding  based  on  increases  in  projected 
participation.  Those  in  support  of 
deletion  cited  simplification  as  the 
primary  justification.  Therefore,  FNS 
retains  the  provision  as  proposed  as 
reflected  in  revised  §  246.16(c)(2){iii). 
As  a  result  of  this  deletion,  the  term 
"residual  funds"  is  deleted  from 
§246.2— Definitions. 

Discretionary  Funds 

The  success  of  the  WIC  Program  is 
due  in  large  part  to  the  flexibility  of  the 
program  to  accommodate  individual 
State  needs  and  initiatives.  As  the  WIC 
Program  continues  to  change  and 
mature,  the  responsiveness  of  the 
Program  to  meet  State  agencies'  varying 
needs  and  provide  for  program 
iimovation  becomes  more  critical. 

Section  246.16{c){2){iii}  ciurently 
requires  that  ten  percent  of  each  State 
agency's  total  NSA  grant  level  be 
subtracted  and  aggregated  by  FNS 
region  to  form  FNS  regional 
discretionary  funding  pools.  In  FY  1999, 
these  pools  amounted  to  over  $100 
million  nationally.  Each  FNS  regional 
office  then  allocates  the  discretionary 
funds  back  to  State  agencies  within  the 
region  on  the  basis  of  the  varying  needs 
of  State  agencies  and  national 
guidelines.  Through  the  regional 
allocation  of  discretionary 
administrative  funds,  the  funding 
process  can  satisfy  many  of  the 
administrative  and  structural  needs  not 
accotmted  for  in  the  NSA  funding 
formula  (e.g.,  one-time  acquisition  costs 
for  management  information  systems). 

FNS  considered  the  discretionary 
funding  allocation  process  and  the 
actual  use  of  these  funds.  As  a  result  of 
these  considerations,  it  was  determined 
that  the  term  "discretionary"  does  not 
fully  represent  or  acciu^tely  describe 
the  use  of  these  funds,  and  that  many 
State  agencies  must  use  these  funds  for 
operational  costs.  Therefore,  FNS 
proposed  to  change  the  name 
"discretionary"  funds  to  "operational 
adjustment"  (OA)  funds.  It  was  felt  that 
this  change  will  help  clarify  that  the  use 
of  the  funds  are  for  both  capital 
investments  as  well  as  operational 


activities,  and  that,  in  many  cases,  the 
funds  are  a  critical  part  of  a  State 
agency's  WIC  grant  and  are  needed  to 
support  ongoing  operations. 

All  commenters  on  this  proposal 
agreed  to  change  the  name 
"discretionary"  funds  to  "operational 
adjustment"  funds.  The  commenters  felt 
that  the  new  term  better  describes  how 
the  funds  are  used.  Therefore,  this 
provision  of  the  final  rule  will  stand  as 
proposed. 

The  degree  to  which  FNS  regions 
have  been  inconsistent  in  the 
methodology  used  to  award 
discretionary  fund  allocations  and  the 
adherence  to  national  guidelines  was 
also  considered.  While  some  regions 
have  used  a  competitive  process  to 
award  the  majority  of  available 
discretionary  funds,  other  regions 
simply  returned  a  large  portion  of  the 
available  discretionary  funds  to  the 
State  agencies  in  their  region  according 
to  the  distribution  allocated  through  the 
funding  formula.  This  inconsistency  has 
caused  concern  as  funding  for  projects 
becomes  more  competitive  and  funding 
levels  for  the  program  are  being 
scrutinized.  Further,  FNS  regions  that 
include  large  State  agencies  that 
contribute  significant  amounts  of 
funding  to  the  regional  fund  have  more 
flexibility  than  regions  with  smaller 
State  agencies.  FNS  recognizes  that 
regions  have  various  funding  resources 
and  needs  and,  for  most  regions,  the 
process  employed  for  discretionary 
funds  allocation  is  a  mutually 
acceptable  one  in  which  the  State 
agencies  and  the  regions  are  satisfied 
with  the  process.  These  views  were 
reflected  in  the  proposed  rule,  which 
allowed  up  to  10  percent  of  the  total 
regional  NSA  funds  to  be  used  for  OA 
funding  (formerly  discretionary  fund) 
allocations.  However,  regions  would  be 
given  the  authority  to  withhold  less 
than  10  percent  of  the  total  regional 
NSA  funds  available  if  deemed 
appropriate  for  that  region's  needs. 

The  majority  of  commenters  agreed 
with  the  proposal  that  OA  allocations 
should  be  equal  to  up  to  10  percent  of 
the  total  regional  NSA  funds  and  that 
regions  should  be  given  the  authority  to 
withhold  less  than  ten  percent  if 
deemed  appropriate.  Commenters 
believe  that  this  allows  the  FNS  regions 
to  make  decisions  based  on  the  needs  of 
WIC  State  agencies.  The  final  provision 
will  stand  as  proposed  and  is  reflected 
in  revised  §  246.16(c)(2){iv)  of  program 
regulations. 


Food  Funding  Formula 

Cuirent  Food  Funding  Provisions — 
General 

The  current  food  funding  formula, 
finalized  on  October  6, 1994,  was 
developed  for  use  during  a  time  of 
participation  growth  and  annual 
increases  in  WIC  appropriations.  The 
primary  objectives  were  to:  (1)  Provide 
a  greater  share  of  funds  to  State  agencies 
receiving  comparatively  less  than  their 
fair  share  of  funds;  (2)  simplify  the  food 
funding  formula  and  delete  obsolete 
components;  and  (3)  provide  for  a  level 
of  stability  for  State  agencies.  While  the 
current  food  funding  formida  has  met 
those  objectives,  WIC  has  now  entered 
a  time  in  which,  at  least  for  the 
foreseeable  fut\u«,  significant  increases 
in  appropriations  are  not  likely.  The 
emphasis  must  now  be  placed  on 
shifting  available  funds  among  State 
agencies  to  reflect  changes  in 
distribution  of  the  eligible  population 
and  to  reach  the  maximimi  number  of 
participants  possible  with  available 
program  resources. 

The  following  is  a  discussion  of  each 
provision,  as  proposed,  and  an 
explanation  of  the  provisions  set  forth 
in  this  final  rule: 

Current  Food  Stability  Component 

The  stabihty  component  of  the 
ciurent  food  funding  formula  provides 
that  each  State  agency  receive  its  prior 
year  food  grant,  adjusted  for  full 
inflation,  contingent  on  available 
resources.  If  funding  is  inadequate  to 
fund  all  State  agencies  at  this  level,  each 
State  agency  would  receive  a  reduced- 
stability  grant  based  on  a  pro-rata 
reduction  of  funds. 

The  ciurent  stability  component,  in  a 
stable  funding  environment,  results  in 
little  if  any  additional  funding  to  assist 
State  agencies  that,  for  historical  reasons 
or  due  to  demographic  shifts,  do  not 
have  a  share  of  WIC  funding 
proportionate  to  their  share  of  the 
eligible  WIC  population.  These  State 
agencies  are  considered  to  be  "under 
fair  share".  Therefore,  FNS  proposed 
that  the  stability  component  of  the  food 
funding  formula  be  modified  to  allow 
some  funds  to  be  available  to  allocate  to 
under  fair  share  State  agencies  to  further 
the  objective  of  funding  equity  among 
State  agencies.  In  a  relatively  stable 
funding  environment,  mechanisms  must 
be  in  place  to  allow  for  some  movement 
of  funds  to  correspond  to  shifts  in 
eligible  populations,  and  the  ability  of 
State  agencies' to  fully  utilize  available 
funding  to  maximize  participation. 
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Proposed  Stability  Component 

Long  consideration  was  given  to 
stability  food  funding  and  whether  full 
inflation  should  be  guaranteed. 
Concerns  were  raised  that  if  State 
agencies  were  not  funded  with  full 
inflation,  prior  fiscal  year  participation 
levels  may  not  be  sustained,  thereby 
forcing  some  State  agencies  to  cut 
caseload.  This  concern,  however,  was 
countered  by  the  objective  of  making 
available,  to  the  extent  possible, 
additional  funding  to  imder-fair-share 
State  agencies.  This  would  provide 
those  States  the  opportimity  to  add 
participants  to  bring  them  closer  to  the 
level  of  service  provided  by  State 
agencies  that  have  received  allocations 
at  or  above  their  fair  share. 

After  exploring  options  available,  FNS 
proposed  to  modify  §  246.16{c){3)(ii)  to 
redefine  stability  as  the  prior-year  food 
grant  level,  without  any  initial 
adjustments  for  inflation.  Any  funds 
remaining  after  guaranteeing  prior  year- 
end  grant  levels  would  be  split.  Fifty 
percent  of  the  remaining  funding  would 
be  provided  for  an  inflation  allowance 
based  on  the  fair  share  funding  level 
allocated  with  the  new  year 
appropriation  instead  of  the  prior  year 
grant  levels  currently  used  in  the 
formula.  The  remaining  50  percent 
would  be  allocated  to  under-fair-share 
State  agencies  to  bring  them  closer  to 
their  fair  share  level.  The  funds  subject 
to  the  50/50  split  would  include  ciurent 
year  appropriated  funds  and  imspent 
recoverable  funds  from  the  prior  fiscal 
year. 

These  changes  to  the  stability 
component  would  help  to  ensure  that 
even  in  a  funding  environment  in  which 
the  program  receives  only  a  modest 
increase  above  prior  year  grant  levels. 
State  agencies  with  less  than  their  fair 
share  of  funds  would  continue  to 
receive  a  greater  increase  in  funding 
relative  to  over  fair  share  State  agencies. 

To  determine  the  amount  of  funds 
allocated  to  each  State  agency,  FNS 
proposed  that  State  agencies  would 
initially  receive  their  prior  year  end 
food  grant  as  their  stability  grant.  As  is 
currently  done,  if  funds  are  insufficient 
to  fund  all  State  agencies  at  the  prior 
year  end  grant  level,  each  State  agency 
would  receive  a  pro-rata  reduction  to  its 
grant.  If  funds  are  available  in  excess  of 
prior  year-end  grant  levels,  50  percent  of 
such  funds  would  be  made  available  to 
each  State  agency  for  inflation.  FNS 
proposed  that  an  inflation  allowance  be 
calciilated  based  on  the  difference 
between  each  State  agency's  inflated 
appropriated  fair  share  grant  level  and 
their  appropriated  fair  share  grant  level. 
The  remaining  50  percent  of  available 


funds  would  be  allocated  to  under-fair- 
share  State  agencies  proportionate  to 
their  shortfall  fitim  their  fair  share  target 
funding  level.  Once  all  State  agencies 
have  received  their  target  food  inflation 
level,  100  percent  of  all  available  funds 
would  be  allocated  to  under  fair  share 
State  agencies.  If  sufficient  funding  is 
available  to  fund  inflation  and  all  under 
fair  share  State  agencies  up  to  their  iaii 
share  target  levels  of  funding,  additional 
funds  would  be  allocated  according  to 
§  246.16  (c)(3)(iii)(B)  to  any  State  agency 
requesting  additional  food  funds. 

Approximately  99  percent  of  the  194 
commenters  on  this  provision  were 
strongly  opposed  to  the  50/50  split.  The 
majority  of  commenters  felt  the  50/50 
split  was  seriously  flawed  and  strongly 
supported  the  original  80/20  split,  i.e., 
80  percent  for  inflation,  20  percent  for 
under  fair  share  State  agencies,  that  was 
discussed  diuing  meetings  between  FNS 
and  its  State  and  local  partners.  Only 
two  commenters  favored  the  50/50  split 
and  one  commenter  suggested  a  60/40 
split  of  the  remaining  funds. 
Additionally,  approximately  99  percent 
of  the  commenters  opposed  the 
calculation  of  inflation  based  on  the  fair 
share  target  funding  level.  The 
commenters  were  in  support  of 
calculating  inflation  based  on  prior  year 
grants. 

The  primary  reason  cited  by  the 
commenters  supporting  the  80/20  split 
was  that  the  50/50  split  would  provide 
too  few  funds  to  State  agencies  for 
inflation.  Commenters  felt  strongly  that 
the  50/50  distribution  of  funds  could 
lead  to  reductions  in  c\irrent 
participation  levels  in  over-fair-share 
State  agencies. 

The  commenters  were  equally 
concerned  with  the  methodology  used 
to  calculate  inflation.  Of  those 
responding  to  this  provision,  it  was 
unanimously  agreed  upon  that  basing 
inflation  levels  on  each  State  agency's 
fair  share  target  grant  level  would 
further  threaten  to  reduce  the  funds  to 
over-fair-share  States  and  would 
jeopardize  current  participation  levels. 

FNS  is  persuaded  by  the  concerns 
raised  by  commenters  on  this  aspect  of 
the  proposed  rule.  Therefore,  this  final 
rule  provides  at  §  246.16(c)(3)(iii)  that  if 
funds  are  available  in  excess  of  prior 
year-end  grant  levels,  80  percent  of  such 
funds  would  be  made  available  to  each 
State  agency  for  inflation.  An  inflation 
allowance  will  be  calculated  based  on 
the  prior  year-end  grant.  The  remaining 
20  percent  of  available  funds  would  be 
allocated  to  under-feir-share  State 
agencies  proportionate  to  their  shortfall 
from  their  fair  share  target  funding  level. 

Many  commenters  recommended  that 
the  term  "prior  year  grant"  be  used 


instead  of  "stability"  funding.  It  was  felt 
that  the  term  "stability"  connotes 
"adequate"  funding,  which  may  not  be 
the  case.  Commenters  also  felt  for  clarity 
we  should  identify  this  funding  level  as 
what  it  is,  which  is  the  prior  year  grant. 

FNS  concurs  with  this  suggestion. 
Therefore,  the  final  rule  uses  the  term 
"prior  year  grant"  instead  of  "stability 
funding"  and  §§  246.2  and 
246.16(c)(3)(iii)  are  modified 
accordingly. 

Ad|u8tnients  fiar  Higher  Cost  Areas 

In  calculating  the  fair  share  target 
food  level  for  State  agencies,  ciurent 
regulations  permit  an  adjustment  for  the 
higher  cost  of  food  for  State  agencies 
located  outside  of  the  48  contiguous 
States  and  the  District  of  Columbia.  This 
adjustment  is  done  to  ensure  that  the 
share  of  funds  received  by  these  State 
agencies  is  adequate  to  serve  their  share 
of  the  eligible  population  given  their 
higher  costs.  Currently,  five  State 
agencies  receive  this  adjustment. 
Ciurent  regulations  allow  for  these 
adjustments  after  a  State  agency 
demonstrates  that  it  has  successfully 
implemented  voluntary  cost 
contaiiunent  measures,  such  as 
improved  vendor  management 
practices,  participation  in  multi-state 
agency  infant  formula  rebate  contracts 
or  other  cost  containment  efforts. 

FNS  believes  that  the  current 
adjustments  and  conditions  under 
which  adjustn.ents  may  be  applied  are 
consistent  with  program  objectives  and 
consistent  with  high  cost  adjustments 
available  to  States  in  the  National 
School  Lunch  Program  and  the  School 
Breakfast  Program.  No  comments  were 
received  on  this  component  of  the 
funding  formula.  Therefore,  the  final 
rule  reflects  no  changes  at 
§246.16(c)(3)(i)(B]. 

Food  Spending  Performance  Standard 

The  current  food  spending 
performance  standard  was  implemented 
in  fiscal  year  1995.  Failure  to  meet  this 
standard  results  in  an  adjustment  of  the 
current  year  grant.  The  current  standard 
requires  each  State  agency  to  expend  at 
least  97  percent  of  its  food  grant. 
Typically,  State  agencies  cannot  spend 
100  percent  of  their  WIC  grants  due  to 
factors  that  are  inherent  to  the  program. 
For  example,  because  the  federal  grant 
is  the  only  source  of  funds  for  WIC  in 
most  states.  State  agencies  must  exercise 
caution  to  ensure  that  they  do  not  spend 
more  than' their  federal  grant.  In 
addition,  because  State  agencies  must 
estimate  the  value  of  vouchers  and 
checks  to  distribute  food  benefits,  they 
cannot  determine  the  program's  actual 
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food  costs  until  the  vouchers  and  checks 
have  been  redeemed  and  processed. 

While  FNS  recognizes  that  the 
structwe  of  the  program  may  cause 
some  State  agencies  to  have  difficiilty 
meeting  this  expenditure  standard,  the 
majority  of  State  agencies  should  be  able 
to  expend  at  least  97  percent  of  its  food 
funds  in  a  stable  funding  environment. 
No  comments  were  received  on  this 
provision  of  the  proposed  rule. 
Therefore,  the  97  percent  food  spending 
performance  standard  will  be  retained 
in  this  final  rule  at  §  246.16(e)(2)(i)  and 
the  obsolete  references  to  the 
performance  standards  for  fiscal  years 
1995-1997  will  be  deleted. 

EligibUity  Data 

Data  on  the  niunber  of  individuals 
estimated  to  be  income  eligible  for 
program  benefits  is  produced  aimually 
at  the  national  level.  State-level 
estimates  of  income-eligible  infants  and 
children  are  produced  using  similar 
data.  These  estimates,  in  turn,  are  used 
to  estimate  the  fair  share  funding  levels 
for  WIC  food  grants. 

Much  consideration  was  given  as  to 
the  reliability  and  accuracy  of  the 
income  eligible  data.  Current 
regulations  stipulate  at  §  246.16(c)(3)(i) 
that  the  income  eligible  data  be 
calculated  by  FNS  using  the  best 
available,  nationally  uniform, 
indicators.  FNS  continues  to  believe 
that  the  current  methodology  is  the  best 
available  data  and  proposes  no  changes 
at  this  time.  However,  FNS  will 
reevaluate  the  method  for  estimating  the 
potential  eligible  population  if  new  data 
sources  or  methods  become  available 
that  could  improve  the  current 
estimation  process. 

All  commenters  addressing  this 
section  were  in  support  of  continued 
work  in  estimating  the  potential  eligible 
data.  FNS  is  committed  to  ensiuing  that 
WIC  eligibles  estimates  are  developed 
using  the  best  data  and  methods 
available.  In  prior  years  the  agency  has 
devoted  substantial  resources  to 
research  and  analysis  of  data  sources 
and  technical  approaches  to  eligibles 
estimation,  and  the  estimation 
approaches  have  been  improved  as  a 
result  of  these  efforts.  We  fully 
anticipate  that  such  efforts  will  continue 
and  FNS  will  continue  to  update  and 
improve  the  estimation  process  over 
time. 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
significant  under  Executive  Order 
12866,  and  has  been  reviewed  by  the . 
Office  of  Management  and  Budget.  An 
impact  analysis  statement  has  been 
prepared  and  is  available  upon  request. 


Public  Law  104-4 

Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (2  U.S.C. 
1531  et  seq.)  establishes  requirements 
for  Federal  agencies  to  assess  the  effects 
of  their  regulatory  actions  on  State, 
local,  and  tribal  governments  and  the 
private  sector.  Under  section  202  of  the 
UMRA  (2  U.S.C.  1532),  FNS  generally 
must  prepare  a  written  statement, 
including  a  cost-benefit  analysis,  for 
proposed  and  final  rules  with  "Federal 
mandates"  that  may  result  in 
expenditmes  to  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  When  such  a  statement 
is  needed  for  a  rule,  section  205  of  the 
UMRA  (2  U.S.C.  1535)  generally 
requires  FNS  to  identify  and  consider  a 
reasonable  niunber  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Tide  11  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector  of  $100  million  or  more 
in  any  one  year.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Regulatory  Flexibility  Act 

This  final  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  Shirley  R.  Watkins,  Under 
Secretary,  Food,  Nutrition  and 
Consumer  Services,  has  certified  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
affects  how  FNS  calculates  food  and 
NSA  grant  allocations  for  State  agencies. 
State  agencies  are  not  small  entities 
imder  the  Regulatory  Flexibility  Act. 

Paperwork  Reduction  Act 

This  final  rule  does  not  contain 
reporting  or  record  keeping 
requirements  subject  to  approval  by  the 
Office  of  Management  and  Budget  under 
section  3507  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507). 

Executive  Order  12372 

The  Special  Supplemental  Nutrition 
Program  for  Women,  Infants  and 
Children  (WIC)  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance 
Programs  imder  No.  10.557.  For  the 
reasons  set  forth  in  the  final  rule  in  7 
CFR,  part  3015,  subpart  V,  and  related 
Notice  (48  FR  29114),  this  program  is 
included  in  the  scope  of  Executive 
Order  12372  which  requires 


intergovernmental  consultation  with 
State  and  local  officials. 

Executive  Order  12988 

This  final  nUe  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  a  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
EFFECTIVE  DATE  paragraph  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
applications  of  its  provisions,  all 
applicable  administrative  procedures 
must  be  exhausted  (7  U.S.C  6912(e)). 

List  of  Subjects  in  7  CFR  Part  246 

Food  assistance  programs.  Food 
donations,  Grant  programs — Social 
programs,  Indians,  Infants  and  children. 
Maternal  and  child  health.  Nutrition 
education.  Public  assistance  programs, 
WIC,  Women. 

For  reasons  se't  forth  in  the  preamble, 
7  CFR  part  246  is  amended  as  follows: 

PART  246— SPECIAL  SUPPLEMENTAL 
NUTRITION  PROGRAM  FOR  WOMEN, 
INFANTS  AND  CHILDREN 

1.  The  authority  citation  for  part  246 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1786. 
§246^    [Amended] 

2.  In  §  246.2,  the  definitions  of 
Residual  funds  and  Stability  funds  are 
removed. 

3.  hi  §246.16: 

a.  Paragraph  (c)(2)(i)  is  revised. 

b.  Paragraph  (c)(2)(ii)  is  revised. 

c.  Paragraphs  (c)(2)(iii)  and  (c)(2)(iv) 
are  redesignated  as  paragraphs  (c)(2)(iv) 
and  (c)(2){v),  respectively,  and  a  new 
paragraph  (c)(2)(iii)  is  added. 

d.  Newly  redesignated  paragraph 
(c)(2)(iv)  is  revised. 

e.  Newly  redesignated  paragraph 
(c)(2)(v)  is  amended  by  removing  the 
words  "discretionary  funds"  and 
adding,  in  their  place,  the  words 
"operational  adjustment  funds". 

f.  The  heading  of  paragraph  (c)(3)(i) 
and  the  first  sentence  of  paragraph 
(c){3)(i)(A)  are  revised. 

g.  Paragraph  (c)(3)(ii)  is  revised, 
h.  The  heading  of  paragraph 

(c)(3)(iii)and  paragraph  (c)(3)(iii)(A}  ate 
revised. 

i.  The  first  sentence  of  paragraph 
(e)(2)(i)  is  revised. 
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The  revisions  and  an  addition  read  as 
follows: 

1246.16    Distribution  of  funds. 

***** 

(c)  *  *  * 

(2)*   •  * 

(i)  Fair  share  target  funding  level 
determination.  For  each  State  agency, 
FNS  will  establish,  using  all  available 
NSA  funds,  an  NSA  fair  share  target 
funding  level  which  is  based  on  each 
State  agency's  average  monthly 
participation  level  for  the  fiscal  year  for 
which  grants  are  being  calculated,  as 
projected  by  FNS.  Each  State  agency 
receives  an  adjustment  to  account  for 
the  higher  per  participant  costs 
associated  with  small  participation 
levels  and  differential  salary  levels 
relative  to  a  national  average  salary 
level.  The  formiUa  shall  be  adjusted  to 
account  for  these  cost  factors  in  the 
following  manner:  90  percent  of 
available  funds  shall  provide 
compensation  based  on  rates  which  are 
proportionately  higher  for  the  first 
15,000  or  fewer  participants,  as 
projected  by  FNS,  and  10  percent  of 
available  funds  shall  provide 
compensation  based  on  differential 
salary  levels,  as  determined  by  FNS. 

(ii)  Base  funding  level.  To  the  extent 
funds  are  available  and  subject  to  the 
provisions  of  paragraph  (c)(2)(iv)  of  this 
section,  each  State  agency  shall  receive 
an  amount  equal  to  100  percent  of  the 
final  formula-calculated  NSA  grant  of 
the  preceding  fiscal  year,  prior  to  any 
operational  adjustment  funding 
allocations  made  imder  paragraph 
(c)(2)(iv)  of  this  section.  If  funds  are  not 
available  to  provide  all  State  agencies 
with  their  base  funding  level,  all  State 
agencies  shall  have  their  base  funding 
level  reduced  by  a  pro-rata  share  as 
required  by  the  shortfall  of  available 
funds. 

(iii)  Fair  share  allocation.  Any  funds 
remaining  available  for  allocation  for 
NSA  after  the  base  funding  level 
required  by  paragraph  (c)(2)(ii]  of  this 
section  has  been  completed  and  subject 
to  the  provisions  of  paragraph  (c)(2)(iv) 
of  this  section  shall  be  allocated  to  bring 
each  State  agency  closer  to  its  NSA  fair 
share  target  funding  level.  FNS  shall 
make  fair  share  allocation  funds 
available  to  each  State  agency  based  on 
the  difference  between  the  NSA  fair 
share  target  funding  level  and  the  base 
funding  level,  which  are  determined  in 
accordance  with  paragraphs  (c)(2)(i)  and 
(c)(2){ii)  of  this  section,  respectively. 
Each  State  agency's  difference  shall  be 
divided  by  the  sum  of  the  differences  for 
all  State  agencies,  to  determine  the 
percent  share  of  the  available  fair  share 


allocation  funds  each  State  agency  shall 
receive. 

(iv)  Operational  adjustment  funds. 
Each  State  agency's  final  NSA  grant 
shall  be  reduced  by  up  to  10  percent, 
and  these  funds  shall  be  aggregated  for 
all  State  agencies  within  each  FNS 
region  to  form  an  operational 
adjustment  fund.  The  Regions  shall 
allocate  these  funds  to  State  agencies 
according  to  national  guidelines  and 
shall  consider  the  varying  needs  of  State 
agencies  within  the  region. 
***** 

(3)*   •   • 

(i)  Fair  share  target  funding  level 
determination.  (A)  For  each  State 
agency,  FNS  will  establish  a  fair  share 
target  funding  level  which  shall  be  an 
amoimt  of  funds  proportionate  to  the 
State  agency's  share  of  the  national 
aggregate  population  of  persons  who  are 
income  eligible  to  participate  in  the 
Program  based  on  the  185  percent  of 
poverty  criterion.  *  *  * 
***** 

(ii)  Prior  year  grant  level  allocation. 
To  the  extent  funds  are  available,  each 
State  agency  shall  receive  a  prior  year 
grant  allocation  equal  to  its  final 
authorized  grant  level  as  of  September 
30  of  the  prior  fiscal  year.  If  funds  are 
not  available  to  provide  all  State 
agencies  with  their  full  prior  year  grant 
level  allocation,  all  State  agencies  shall 
have  their  full  prior  year  grant  level 
allocation  reduced  by  a  pro-rata  share  as 
required  by  the  shortfall  of  available 
funds. 

(iii)  Inflation/fair  share  allocation.  (A) 
If  funds  remain  available  after  the 
allocation  of  funds  imder  paragraph 
(c)(3)(ii)  of  this  section,  the  funds  shall 
be  allocated  as  provided  in  this 
paragraph  (c)(3)(iii).  First,  FNS  wall 
calculate  a  target  inflation  allowance  by 
applying  the  anticipated  rate  of  food 
cost  inflation,  as  determined  by  the 
Department,  to  the  prior  year  grant 
funding  level.  Second,  FNS  will  allocate 
80  percent  of  the  available  funds  to  all 
State  agencies  in  proportionate  shares  to 
meet  the  target  inflation  allowance. 
Third,  FNS  will  allocate  20  percent  of 
the  available  funds  to  each  State  agency 
which  has  a  prior  year  grant  level 
allocation,  as  determined  in  paragraph 
(c)(3)(ii)  of  this  section  and  adjusted  for 
inflation  as  determined  in  this 
paragraph  (c)(3)(iii),  which  is  still  less 
than  its  fair  share  target  funding  level. 
The  amount  of  funds  allocated  to  each 
State  agency  shall  be  based  on  the 
difference  between  its  prior  year  grant 
level  allocation  plus  target  inflation 
funds  and  the  fair  share  funding  target 
level.  Each  State  agency's  difference 
shall  be  divided  by  the  sum  of  the 


differences  for  all  such  State  agencies,  to 
determine  the  percentage  share  of  the  20 
percent  of  available  funds  each  State 
agency  shall  receive.  In  the  event  a  State 
agency  declines  any  of  its  allocation 
under  either  this  paragraph  (c)(3)(iii)  or 
paragraph  (c)(3)(ii)  of  this  section,  the 
declined  funds  shall  be  reallocated  in 
the  percentages  and  manner  described 
in  this  paragraph  (c)(3)(iii).  Once  all 
State  agencies  receive  allocations  equal 
to  their  full  target  inflation  allowance, 
any  remaining  funds  shall  be  allocated 
or  reallocated,  in  the  manner  described 
in  this  paragraph  (c)(3)(iii].  to  those 
State  agencies  still  under  their  fair  share 
target  funding  level. 
***** 

(e)  *  *  * 

(2)*  •  • 

(i)  The  amount  allocated  to  any  State 
agency  for  food  benefits  in  the  current 
fiscal  year  shall  be  reduced  if  such  State 
agency's  food  expenditiues  for  the 
preceding  fiscal  year  do  not  equal  or 
exceed  97  percent  of  the  amount 
allocated  to  the  State  agency  for  such 
costs.  *  •  * 
***** 

Dated:  October  13, 1999. 
Shirley  R.  Watkins, 
Under  Secretary,  Food,  Nutrition  and 
Consumer  Services. 

[FR  Doc.  99-27431  Filed  10-20-99;  8:45  am] 
BHUNQ  CODE  3410-30-P 


FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  615 
RIN  3052-AB80 

Funding  and  Fiscal  Affairs,  Loan 
Policies  and  Operations,  and  Funding 
Operations;  FCB  Assistance  to 
Associations;  Effective  Date 

AGENCY:  Farm  Credit  Administration. 
ACTKM:  Final  rule;  effective  date. 

summary:  The  Farm  Credit 
Administration  (FCA)  published  a  final 
rule  under  part  615  on  September  15, 
1999  (64  FR  49959).  In  this  final  rule, 
we  remove  the  requirement  that  Farm 
Credit  Banks  and  agricultural  credit 
banks  (collectively  referred  to  as  banks) 
obtain  our  prior  approval  before  making 
certain  transfers  of  capital  to  affiliated 
associations.  Instead,  we  require  banks 
to  take  into  account  certain 
considerations,  and  to  notify  bank 
shareholders  and  us,  before  making 
such  transfers.  This  amendment  benefits 
banks  and  their  associations  because  it 
provides  clear  guidelines  and 
streamlined  procedures  for  banks  to 
follow  when  they  wish  to  transfer 
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capital  to  associations.  It  also  enables 
them  to  transfer  the  capital  in  a  more 
timely  manner.  In  accordance  with  12 
U.S.C.  2252,  the  effective  date  of  the 
final  rule  is  30  days  from  the  date  of 
publication  in  the  Federal  Register 
during  which  either  or  both  Houses  of 
Congress  are  in  session.  Based  on  the 
records  of  the  sessions  of  Congress,  the 
effective  date  of  the  regulations  is 
October  21, 1999. 

EFFECTIVE  DATE:  The  regulation 
amending  12  CFR  part  615  published  on 
September  15, 1999  (64  FR  49959)  is 
effective  October  21,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dale  L.  Aultman,  Policy  Analyst,  Office 
of  Policy  and  Analysis,  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090,  (703)  883-4498,  TDD  (703)  883- 
4444, 
or 

Jennifer  A.  Cohn,  Attorney,  Office  of 
General  Coimsel,  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090,  (703)  883-4020,  TDD  (703)  883- 
4444 

(12  U.S.C.  2252(a)(9)  and  (10)). 

Dated:  October  15, 1999. 
Vivian  L.  Portis, 

Secretary,  Farm  Credit  Administration  Board. 
(FR  Doc.  99-27497  Filed  10-20-99;  8:45  am) 
BiUMG  CODE  6706-01-^ 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-AWP-4] 

Modification  of  Claaa  E  Alrapace; 
Sadona,  AZ 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  the  Class 
E  airspace  area  at  Sedona,  AZ.  The 
establishment  of  a  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SlAP)  to  Runway 
(RWY)  3  at  Sedona  Airport  has  made 
this  proposal  necessary.  Additional 
controlled  airspace  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  is  needed  to  contain  aircraft 
executing  the  GPS  RWY  3  SIAP  to 
Sedona  Airport.  The  intended  effect  of 
this  action  is  to  provide  adequate 
controlled  airspace  for  Instrument  Flight 
Rules  (IFR)  operations  at  Sedona 
Airport.  Sedona,  AZ. 

EFFECTIVE  DATE:  0901  UTC  November  4, 
1999. 


FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Tonish,  Airspace  Specialist, 
Airspace  Branch,  AWP-520,  Air  Traffic 
Division,  Western-Pacific  Region, 
Federal  Aviation  Administration,  ISDOO 
Aviation  Boulevard,  Lawndale, 
California  90261,  telephone  (310)  725- 
6539. 
SUPPLEMENTARY  INFORMATION: 

History 

On  July  29, 1999,  the  FAA  proposed 
to  amend  14  CFR  part  71  by  modifying 
the  Class  E  airspace  area  at  Sedona,  AZ 
(64  FR  41054).  Additional  controlled 
airspace  extending  upward  from  700 
feet  above  the  surface  is  needed  to 
contain  aircraft  executing  the  GPS  RWY 
3  SIAP  at  Sedona,  Airport.  This  action 
will  provide  adequate  controlled 
airspace  for  aircraft  executing  the  GPS 
RWY  3  SIAP  at  Sedona  Airport,  Sedona, 
AZ. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  Class  E  airspace  designations 
for  airspace  extending  from  700  feet  or 
more  above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9G  dated  September  1, 1999, 
and  effective  September  16, 1999,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  the  Class  E  airspace  area  at 
Sedona,  AZ.  The  development  of  a  GPS 
RWY  3  SIAP  has  made  this  action 
necessary.  The  effect  of  this  action  will 
provide  adequate  airspace  for  aircraft 
executing  the  GPS  RWY  3  SIAP  at 
Sedona  Airport,  Sedona,  AZ. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 


List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103, 40113, 
40120;  E.O..  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9G,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1, 1999,  and  effective 
September  16, 1999,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AWP  AZ  E5    Sedona,  AZ  {Revised] 

Sedona  Airport,  AZ 
(Lat.  34°50'55"N.  long.  lll''47'19"W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  the  Sedona  Airport,  excluding  the 
portion  within  the  Flagstaff,  AZ,  Class  E 
airspace  area. 
***** 

Issued  in  Los  Angeles,  California,  on 
October  5, 1999. 
Jolui  Gancy, 

Manager,  Air  Traffic  Division,  Western-Pacific 
Regiori. 

[FR  Doc.  99-27513  Filed  10-20-99;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  902 

[Docket  No.  FR-4497-N-D2] 
PIN  2577-AC08 

Public  Houaing  Assesament  Syatem 
(PHAS);  Tranaition  to  the  PHAS 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian 

Housing,  and  Office  of  the  Director  of 

the  Real  Estate  Assessment  Center, 

HUD. 

ACTION:  Notice  of  delayed 

implementation. 
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SUMMARY:  This  document  advises  of 
transition  assistance  that  will  be 
provided  in  connection  with 
implementation  of  the  Public  Housing 
Assessment  System  (PHAS)  for  public 
housing  agencies  (PHAs)  with  fiscal 
years  ending  on  September  30, 1999, 
and  December  31, 1999.  HUD  also  gives 
notice  that  it  will  issue  PHAS  Advisory 
Scores  and  Management  Assessment 
Scores  as  provided  in  the 
SUPPLEMENTARY  INFORMATION  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  contact  the  Real 
Estate  Assessment  Center  (REAC), 
Attention:  Wanda  Funk,  U.S. 
Department  of  Housing  and  Urban 
Development,  1280  Maryland  Avenue, 
SW,  Suite  BOO,  Washington  DC,  20024; 
telephone  Customer  Service  Center  at 
(888)-245-4860  (this  is  a  toll  firee 
number).  Persons  with  hearing  or 
speech  impairments  may  access  that 
number  via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  (800)  877- 
8339.  Additional  information  is 
available  firom  the  REAC  Internet  Site, 
http://www.hud.gov/reac.  Persons  with 
hearing  or  speech  impairments  may 
access  that  number  via  TTY  by  calling 
the  Federal  Information  Relay  Service  at 
(800) 877-8339. 

SUPPLEMENTARY  INFORMATION:  HUD's 
rule  implementing  the  PHAS  was 
published  on  September  1, 1998  (64  FR 
46596),  and  became  effective  October  1, 
1998.  Although  the  PHAS  regulation 
became  effective  October  1, 1998,  the 
September  1, 1998  final  rule  provided 
PIIAs  with  a  delayed  implementation 
date  for  the  PHAS.  The  final  rule  took 
into  consideration  the  time  that  was 
needed  by  PHAs  to  make  the  transition 
to  the  new  assessment  system.  As 
provided  by  the  September  1. 1998  final 
rule,  the  PHAS  was  scheduled  to  be 
implemented  for  PHAs  with  fiscal  years 
ending  on  and  after  September  30, 1999. 
On  June  22, 1999  (64  FR  33348),  HUD 
published  a  proposed  rule  to  amend 
certain  provisions  of  the  PHAS 
regulation,  codified  at  24  CFR  part  902. 
The  Quality  Housing  and  Work 
Responsibility  Act  of  1998  (Pub.L.  105- 
276,  approved  October  21,  1998) 
(commonly  referred  to  as  the  "Public 
Housing  Reform  Act")  made  certain 
changes  to  the  statutory  basis  for  the 
PHAS,  which  needed  to  be  reflected  in 
the  regulation.  Additionally,  during  the 
scheduled  PHAS  transition  year 
(September  1998  to  September  1999), 
HUD  gained  experience  and  valuable 
information  fi'om  its  physical  inspection 
of  PHA  properties,  testing  the  PHAS 
systems,  and  talking  to  PHAs  about  the 
PHAS.  As  a  result  of  the  experience  and 


information  gained,  HUD  determined 
that  certain  changes  should  be  made  to 
the  PHAS  regulation.  These  changes 
were  described  in  the  preamble  to  the 
Jime  22,  1999,  proposed  rule. 

HUD's  public  comment  period  on  the 
June  22, 1999,  proposed  jule  closed 
August  23, 1999.  Many  of  the  PHAs  who 
commented  on  this  rule  have  fiscal 
years  ending  September  30, 1999,  and 
December  31,  1999,  making  them  the 
first  PHAs  to  be  issued  PHAS  scores 
imder  the  September  1, 1998  rule.  These 
PHAs  requested  additional  time  to 
prepare  for  compliance  with  the  PHAS 
requirements,  and  HUD  will  grant  them 
additional  time  as  provided  in  this 
notice. 

PHAs  With  Fiscal  Years  Ending  9/30/99 
and  12/31/99 

For  PHAs  with  fiscal  years  ending 
September  30, 1999,  or  December  31, 
1999,  HUD  will  not  issue  PHAS  scores 
for  the  fiscal  years  ending  on  these 
dates.  For  these  PHAs,  in  lieu  of  a  PHAS 
score,  HUD  will  issue  the  following: 

PHAS  Advisory  Score.  A  PHA  with  a 
fiscal  year  ending  September  30, 1999, 
or  December  31, 1999,  will  be  issued  a 
PHAS  advisory  score.  The  PHA  must 
comply  with  the  requirements  of  24  CFR 
part  902  (the  PHAS  regulation)  so  that 
HUD  may  issue  the  advisory  score. 

1 .  Physical  inspections  will  continue 
to  be  performed  by  HUD,  as  part  of  the 
PHAS  advisory  score  process,  using 
HUD's  uniform  physical  inspection 
protocols.  In  the  event,  however,  that 
changes  are  made  to  HUD's  Dictionary 
of  Deficiencies,  PHAS  advisory  scores 
will  be  revised  and  reissued  to  reflect 
these  changes. 

2.  For  these  PHAs  to  successfully 
make  the  transition  to  the  PHAS,  they 
must  comply  with  the  requirements  of 
PHAS,  and  be  assessed  by  HUD  under 
the  PHAS,  if  only  on  an  advisory  basis. 

Management  Assessment  Score.  A 
PHA  with  a  fiscal  year  ending 
September  30, 1999,  or  December  31, 
1999,  will  receive  an  assessment  score 
on  the  basis  of  HUD's  assessment  of  the 
PHA's  management  operations  in 
accordance  with  24  CFR  part  902, 
subpart  D  of  the  PHAS  regulation 
(PHAS  Indicator  #3,  Management 
Operations). 

PHAs  With  Fiscal  Years  Ending  After 
12/31/99 

PHAs  with  fiscal  years  ending  after 
December  31, 1999  will  be  issued  PHAS 
scores. 

HUD  is  completing  work  on  its  final 
rule  to  follow  the  June  22,  1999 
proposed  rule.  HUD  will  issue  a 
consensus-based  final  rule  that  will 
reflect  the  provisions  of  this  Notice, 


address  the  public  comments,  and 
describe  all  changes  to  the  PHAS 
regulation  made  as  a  result  of  the  public 
conunent  and.  review  process. 

Dated:  October  15,  1999. 

Deborah  Vincent, 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

Donald ).  LaVoy, 

Acting  Director,  Real  Estate  Assessment 
Center. 

|FR  Doc.  99-27457  Filed  10-20-99:  8:45  am) 

BILLING  CODE  4210-33-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD01-9»-178] 

Drawbridge  Operation  Regulations: 
Thames  River,  CT. 

agency:  Coast  Guard,  DOT. 

action:  Notice  of  temporary  deviation 
from  regulations. 

SUMMARY:  The  Commander,  First  Coast 
Guard  District,  has  issued  a  temporarv* 
deviation  ft-om  the  drawbridge  operation 
regulations  governing  the  operation  of 
the  Amtrak  Bridge,  mile  3.0,  across  the 
Thames  River  in  New  London, 
Connecticut.  This  deviation  from  the 
regulations  allows  the  bridge  owner  to 
require  a  two-hour  advance  notice  for 
openings,  Sunday  through  Thursday,  10 
p.m.  to  12  a.m.  and  1  a.m.  to  4:30  a.m., 
October  17, 1999,  through  November  11, 
1999.  This  action  is  necessary  to 
facilitate  the  replacement  of  structural 
steel  at  the  bridge. 

DATES:  This  deviation  is  effective  from 
October  17,  1999,  through  November  11, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joe  Schmied,  Project  Officer,  First  Coast 
Guard  District,  at  (212)  668-7195. 

SUPPLEMENTARY  INFORMATION:  The 
Amtrak  Bridge,  mile  3.0,  across  the 
Thames  River  in  New  London, 
Connecticut,  has  a  vertical  clearance  of 
30  feet  at  mean  high  water,  and  33  feet 
at  mean  low  water  in  the  closed 
position. 

The  bridge  owner.  National  Railroad 
Passenger  Corporation  (Amfrak),  has 
requested  a  deviation  from  the  operating 
regulations  governing  the  bridge  to 
facilitate  the  replacement  of  deteriorated 
structural  steel  at  the  bridge.  The  Coast 
Guard  previo'  sly  allowed  Amtrak  to 
deviate  from  the  operating  regulations  at 
this  bridge  to  facilitate  electrical 
modifications  between  August  2,  1999, 
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and  September  30, 1999.  During  the 
process  of  the  electrical  modifications  it 
was  discovered  that  deterioration  to  the 
structiiral  steel  at  the  bridge  had 
occurred.  As  a  result,  the  bridge  owner 
has  requested  a  second  deviation  to 
replace  the  deteriorated  structural  steel. 

Thirty  days  notice  to  the  Coast  Guard 
for  approval  of  the  maintenance  repairs 
was  not  given  by  the  bridge  owner 
because  this  work  involves  vital, 
unscheduled  maintenance  that  must  be 
performed  without  undue  delay.  The 
Coast  Guard  has  approved  Amtrak's 
request  because  the  work  was 
determined  to  be  necessary  for  public 
safety  and  the  continued  operation  of 
the  bridge. 

This  deviation  to  the  operating 
regxilations  allows  the  bridge  owner  to 
require  a  two-hour  advance  notice  for 
bridge  openings  for  the  Amtrak  Bridge, 
mile  3.0,  across  the  Thames  River  in 
New  London,  Connecticut.  The 
deviation  will  be  in  effect  from  Simday 
through  Thursday,  10  p.m.  to  12  a.m. 
and  1  a.m.  to  4:30  a.m.,  October  17, 
1999,  through  November  11, 1999. 
Requests  for  bridge  openings  can  be 
made  by  calling  (860)  395-2355  or  on 
marine  radio  channel  13  VHF/FM. 
Mariners  requiring  an  emergency 
opening  are  advised  to  call  Amtrak's 
Chief  Dispatcher  at  (617)  345-7569. 
Vessels  that  can  pass  under  the  bridge 
without  an  opening  may  do  so  at  all 
times. 

In  accordance  with  33  CFR  117.35(c), 
this  work  will  be  performed  with  all  due 
speed  in  order  to  return  the  bridge  to 
normal  operation  as  soon  as  possible. 
This  deviation  from  the  operating 
regulations  is  authorized  under  33  CFR 
117.35. 

Dated:  October  14,  1999. 
Robert  F.  Duncan, 

Captain,  U.S.  Coast  Guard.  Acting 

Commander,  First  Coast  Guard  District. 

[FR  Doc.  99-27553  Filed  10-20-99;  8:45  am) 

BILLING  COOC  M10-1S-M 


NATIONAL  ARCHrVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1275 
RIN  309S-AA91 

Nixon  Praaktontlal  Materials 

agency:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  regulations 
on  preservation  and  processing  of  and 
access  to  the  Presidential  historical 
materials  of  Richard  M.  Nixon  in 


NARA's  custody  to  reflect  the  1998 
decision  of  the  U.S.  Couri  of  Appeals 
that  the  private  or  personal  segments  of 
the  original  tape  recordings  must  be 
rettimed  to  the  Nixon  estate.  The 
amended  rule  affects  NARA  and  the 
Nixon  estate.  Other  members  of  the 
public  are  not  affected  because  no 
public  access  to  the  private  and 
personal  segments  of  the  tapes  has  ever 
been  permitted. 

EFFECTIVE  DATE:  November  22, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Allard  at  telephone  number  301- 
713-7360,  ext.  226,  or  fax  nxunber  301- 
713-7270.. 

SUPPt-EMENTARY  INFORMATION:  NARA 
published  a  notice  of  proposed 
rulemaking  on  July  14, 1999  (64  FR 
37922).  One  comment  supporting  the 
proposed  rule  was  received  frt>m  a 
member  of  the  public.  Accordingly,  we 
are  adopting  the  proposed  rule  without 
change. 

This  rule  is  not  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866  and  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget.  It  is  not  a  major  rule  as 
defined  in  the  Congressional  Review 
Act.  As  required  by  the  Regulatory 
Flexibility  Act,  I  certify  that  this  rule 
will  not  have  a  significant  impact  on  a 
substantial  niunber  small  entities 
because  it  applies  only  to  NARA  and  the 
estate  of  former  President  Nixon. 

List  of  Subiects  in  36  CFR  Part  1275 

Archives  and  records. 

For  the  reasons  set  forth  in  the 
preamble,  NARA  amends  part  1275  of 
title  36,  Code  of  Federal  Regulations,  as 
follows: 

PART  1275— PRESERVATION  AND 
PROTECTION  OF  AND  ACCESS  TO 
THE  PRESIDENTIAL  HISTORICAL 
MATERIALS  OF  THE  NIXON 
ADMINISTRATION 

1.  The  authority  citation  for  part  1275 
continues  to  read  as  follows: 

Authority:  Sec.  102(a)  of  the  National 
Archives  and  Records  Administration  Act  of 
1984.  Pub.  L.  98-^97;  44  U.S.C.  2104;  and 
sees.  103  and  104  of  the  Presidential 
Recordings  and  Materials  Preservation  Act  88 
Stat.  1695;  44  U.S.C.  2111  note. 

2.  Revise  paragraph  (a)  of  §  1275.48  to 
read  as  follows: 

§  1 275.48    Transfer  of  materials. 

(a)  The  Archivist  will  transfer  sole 
custody  and  use  of  those  materials 
determined  to  be  private  or  personal,  or 
to  be  neither  related  to  abuses  of 
governmental  power  nor  otherwise  of 
general  historical  significance,  to  former 
President  Nixon's  estate,  or,  when 


appropriate  and  after  notifying  the 
Nixon  estate,  to  the  former  sta^  member 
having  primary  proprietary  or 
commemorative  interest  in  the 
materials.  Such  materials  to  be 
transferred  include  all  segments  of  the 
original  tape  recordings  that  have  been 
or  will  be  identified  as  private  or 
personal. 
*        *        •        •        • 

3.  Revise  paragraph  (e)  of  §  1275.64  to 
read  as  follows: 

f  1275.64    Rsproductlon  of  tap*  recordinga 
of  PrasidanUai  convarsations. 

***** 

(e)  The  Archivist  shall  produce  and 
maintain  a  master  preservation  copy  of 
the  original  tape  recordings  for 
preservation  purposes.  The  Archivist 
shall  ensure  that  the  master  preservation 
copy,  like  the  portions  of  the  original 
tape  recordings  retained  by  the 
Archivist,  does  not  contain  those 
segments  of  the  tape  recordings  which 
have  been  identified  as  private  or 
personal  and  which  have  been 
transferred  to  the  Nixon  estate  in 
accordance  with  §  1275.48. 

Dated:  October  14, 1999. 
John  W.  Cariin, 

Archivist  of  the  United  States. 

[FR  Doc.  99-27374  Filed  10-20-99;  8:45  am] 

BILUNG  COOE  751S-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300934;  FRL-6386-1] 
RIN2070-AB78 

Metolachlor;  Extenaion  of  Tolarance 
for  Emergency  Exemptiona 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  extends  time- 
limited  tolerances  for  the  combined 
residues  of  the  herbicide  metolachlor 
and  its  metabolites  in  or  on  spinach  at 
0.3  part  per  million  (ppm)  for  an 
additional  19V2-month  period  and  grass 
forage  at  10  ppm  and  grass  hay  at  0.2 
ppm  for  an  additional  2-year  period. 
These  tolerances  will  expire  and  be 
revoked  on  December  31,  2001.  This 
action  is  in  response  to  EPA's  granting 
of  emergency  exemptions  imder  section 
18  of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  authorizing  use  of 
the  pesticide  on  spinach  and  grass 
grown  for  seed.  Section  408(1)(6)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
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(FFDCA)  requires  EPA  to  establish  a 
time-limited  tolerance  or  exemption 
from  the  requirement  for  a  tolerance  for 
pesticide  chemical  residues  in  food  that 
will  result  from  the  use  of  a  pesticide 
under  an  emergency  exemption  granted 
by  EPA  under  section  18  of  the  Federal 
Insecticide,  Fimgicide,  and  Rodenticide 
Act  (FIFRA). 

DATES:  This  regulation  is  effective 
.October  21, 1999.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-300934, 
must  be  received  by  EPA  on  or  before 
December  20, 1999. 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  cornier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  IE.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA,  your 
objections  and  hearing  requests  must 
identify  docket  control  number  OPP- 
300934  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrew  Ertman,  Registration 
Division  {7505C),  Office  of  Pesticide 
Programs,  Enviromnental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460;  telephone  number:  (703) 
308-9367;  and  e-mail  address: 
ertman.andrew@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Cat- 
egones 

NAICS 

Examples  of  Poten- 
tially Affected  Entities 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  gmde 
for  readers  regarding  entities  likely  to  be 
afrected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicabifity  of  this  action 


to  a  particular  entity,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  imder 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-300934.  The  official  record 
consists  of  the  dociunents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
docimients  that  are  physically  located  in 
the  docket,  as  well  as  the  dociunents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  diuing  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  2  (CM  #2),  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA, 
irova  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703) 305-5805. 

n.  Backgroiuid  and  Statutory  Findings 

EPA  issued  a  final  rule,  published  in 
the  Federal  Register  of  November  29, 
1996  (61  FR  60617)  (FRL-5574-7), 
which  annoimced  that  on  its  own 
initiative  imder  section  408  of  the 
FFDCA,  21  U.S.C.  346a,  as  amended  by 
the  Food  Quality  Protection  Act  of  1996 
(FQPA)  (PubUc  Law  104-170)  it 
established  a  time-limited  tolerance  for 
the  combined  residues  of  metolachlor 
and  its  metabolites  in  or  on  spinach  at 
0.3  ppm,  with  an  expfration  date  of 
November  15, 1998.  This  tolerance  was 
then  extended  in  the  Federal  Register  of 
December  2,  1998  (63  FR  66435)  (FRL- 
6038-4)  to  have  an  expiration  date  of 
May  15,  2000. 


EPA  issued  another  final  rule, 
published  in  the  Federal  Register  of 
September  11, 1998  (63  FR  48586) 
(FRL-6017-9),  which  announced  that 
on  its  own  initiative  under  section  408 
of  the  FFDCA,  21  U.S.C.  346a,  as 
amended  by  the  FQPA  (Public  Law  104- 
170)  it  established  time-limited 
tolerances  for  the  combined  residues  of 
metolachlor  and  its  metabolites  in  or  on 
grass  forage  at  10.0  ppm  and  grass  hay 
at  0.2  ppm,  with  an  expiration  date  of 
December  31, 1999. 

EPA  established  the  tolerances 
because  section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  ttom  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  the  FIFRA. 
Such  tolerances  can  be  established 
without  providing  notice  or  period  for 
public  comment. 

EPA  received  a  request  to  extend  the 
use  of  metolachlor  on  spinach  for  this 
year's  growing  season  due  to  the 
continuing  emergency  with  weeds  in 
spinach.  This  emergency  condition  was 
primarily  brought  about  by  the  loss  of 
the  product  Antor  4E  (diethatyl  ethyl), 
an  herbicide  that  was  used  on  spinach. 
As  Antor  4E  is  no  longer  manufactured 
and  stocks  have  been  exhaused  since 
1993,  spinach  growers  are  in  need  of  a 
product  to  effectively  control  weeds  in 
spinach  fields. 

EPA  received  a  request  to  extend  the 
use  of  metolachlor  on  grass  grown  for 
seed  for  this  year's  growing  season 
because  the  situation  continues  to 
remain  an  emergency.  Due  to  the 
cancellation  of  herbicide  uses  in  recent 
years,  shifts  in  weed  populations  and 
development  of  resistance,  combined 
with  restrictions  on  open  field  burning, 
growers  of  grasses  grown  for  seed  in 
Oregon  are  no  longer  able  to  adequately 
control  weeds.  Significant  economic 
losses  are  expected  if  these  weeds  are 
not  adequately  controlled,  as  the  grass 
seed  becomes  contaminated  with  weed 
seed  and  does  not  meet  certification 
requirements  to  be  marketed. 

After  having  reviewed  these 
submissions,  EPA  concurs  that 
emergency  conditions  exist.  EPA  has 
authorized  imder  FIFRA  section  18  the 
use  of  metolachlor  on  spinach  for  the 
control  of  weeds  in  Arizona,  Colorado, 
Maryland,  New  Jersey,  Oklahoma, 
Texas,  Virginia,  and  Wisconsin  and  the 
use  of  metolachlor  on  grass  grown  for 
seed  for  the  control  of  weeds  in  Oregon. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  metolachlor  in 
or  on  spinach,  grass  forage  and  grass 
hay.  In  doing  so,  EPA  considered  the 
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safiety  standard  in  FFDCA  section 
408(b)(2),  and  decided  that  the 
necessary  tolerances  under  FFDCA 
section  408(1)(6}  would  be  consistent 
with  the  safety  standard  and  with 
FIFRA  section  18.  The  data  and  other 
relevant  material  have  been  evaluated 
and  discussed  in  the  final  rules  of 
November  29, 1996  (61  FR  60617)  and 
September  11, 1998  (63  FR  48586). 
Based  on  the  data  and  information 
considered,  the  Agency  reaffirms  that 
extension  of  the  time-limited  tolerances 
will  continue  to  meet  the  requirements 
of  section  408(1)(6).  Therefore,  the  time- 
limited  tolerance  for  spinach  is 
extended  for  an  additional  19V2-Hmonth 
period  and  the  time-limited  tolerances 
for  grass  forage  and  grass  hay  are 
extended  for  an  additional  2-year 
period.  EPA  will  publish  a  document  in 
the  Federal  Register  to  remove  the 
revoked  tolerances  from  the  Code  of 
Federal  Regulations  (CFR).  Although 
these  tolerances  will  expire  and  be 
revoked  on  December  31,  2001,  under 
FFDCA  section  408(1)(5),  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerances  remaining  in 
or  on  spinach,  grass  forage,  and  grass 
hay  after  that  date  will  not  be  unlawful, 
provided  the  pesticide  is  applied  in  a 
manner  that  was  lawful  imder  FIFRA 
and  the  application  occurred  prior  to 
the  revocation  of  the  tolerances.  EPA 
will  take  action  to  revoke  these 
tolerances  earlier  if  any  experience 
with,  scientific  data  on,  or  other 
relevant  information  on  this  pesticide 
indicate  that  the  residues  are  not  safe. 

m.  Oblections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 


A.  What  Do  I  Need  to  Eh  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensuire  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-300934  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  Decemt)er  20,  1999. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regidation  that  you  object  to,  and  the 
groimds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  fectual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  DC  20460.  You  may  also 
deliver  your  request  to  the  Office  of  the 
Hearing  Clerk  in  Rm.  M3708,  Waterside 
Mall.  401  M  St.,  SW.,  Washington,  DC 
20460.  The  Office  of  the  Hearing  Clerk 
is  open  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Office  of  the  Hearing  Clerk  is  (202)  260- 
4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 


5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  m.A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-300934,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person  or  by 
courier,  bring  a  copy  to  the  location  of 
the  PIRIB  described  in  Unit  I.B.2.  You 
may  also  send  an  electronic  copy  of 
your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  file 
format  or  ASCII  file  format.  Do  not 
include  any  CBI  in  your  electronic  copy. 
You  may  also  submit  an  electronic  copy 
of  your  request  at  many  Federal 
Depository  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  geniiine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uincontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

IV.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  tolerances 
under  section  408(1)(6)  of  the  FFDCA. 
The  Office  of  Management  and  Budget 
(OMB)  has  exempted  these  types  of 


Federal  Register /Vol.  64,  No.  203  /  Thursday.  October  21,  1999 /Rules  and  Regulations         56681 


actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  0MB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
imfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  prior 
consultation  with  State,  local,  and  tribal 
government  officials  as  specified  by 
Executive  Order  12875,  entitled 
Enhancing  the  Intergovernmental 
Partnership  (58  FR  58093,  October  28, 

1993)  and  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19,1998),  or  special 
consideration  of  environmental  justice 
related  issues  under  Executive  Order 
12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 

1994)  or  require  0MB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997).  The 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  12612,  entitled 
Federalism  (52  FR  41685,  October  30, 
1987).  This  action  directly  regulates 
growers,  food  processors,  food  handlers 
and  food  retailers,  not  States.  This 
action  does  not  alter  the  relationships  or 
distribution  of  power  and 
responsibilities  established  by  Congress 
in  the  preemption  provisions  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
21  U.S.C. 346a(n)(4).  This  action  does 
not  involve  any  technical  standards  that 
would  require  Agency  consideration  of 
voluntary  consensus  standards  pursuant 
to  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  272  note). 
In  addition,  since  tolerances  aiid 
exemptions  that  are  established  under 
FFDCA  section  408(1)(6),  such  as  the 
tolerances  in  this  final  nde,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply. 


V.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  rule  in 
the  Federal  Roister.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Sub|ects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  conunodities,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  October  6,  1999. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

§180.368    [Amended] 

2.  In  §  180.368,  by  amending 
paragraph  (b)  by  changing  the  date  for 
grass  forage  and  grass  hay  from  "12/31/ 
99"  to  read  "12/31/01"  and  by  changing 
the  date  for  spinach  from  "5/15/00"  to 
read  "12/31/01". 

(FR  Doc.  99-27399  Filed  10-20-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-300917;  FRL-6381-3] 

RIN  2070-AB78 

Pyriproxyfen;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  This  regulation  establishes  a 
tolerance  for  residues  of  pyriproxyfen  in 
or  on  citrus  fruits,  fruiting  vegetables 
(except  cucurbits),  tree  nuts,  almond 
hulls,  citrus  oil  and  citrus  pulp,  dried. 
Valent  USA  Corporation  requested  these 
tolerances  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  as  amended  by 
the  Food  Quality  Protection  Act  of  1996. 
DATES:  This  regulation  is  effective 
October  21, 1999.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-300917, 
must  be  received  by  EPA  on  or  before 
December  20, 1999. 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
"SUPPLEMENTARY  INFORMATION" 
section.  To  ensure  proper  receipt  by 
EPA.  your  objections  and  hearing 
requests  must  identify  docket  control 
number  OPP-300917  in  the  subject  line 
on  the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joseph  Tavano.  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
DC  20460;  telephone  number:  (703) 
305-6411;  and  e-mail  address: 
tavano.joseph@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  £Bid  entities  may  include,  but 
are  not  limited  to: 


Cat- 
egories 

NAICS 

Examples  of  Poten- 
tially Affected  Entities 

Industry 

111 

112 

311 

32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industiial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
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to  a  particular  entity,  consult  the  person 
listed  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
dociunent,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  dociunent  under 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-300917.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  t^  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  IJFiformation 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  2  (CM  #2),  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA, 
from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703) 305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  October  6, 
1998  (63  FR  53656)  (FRL-6033-8),  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a  as 
amended  by  the  Fclbd  Quality  Protection 
Act  of  1996  (FQPA)  (Public  Law  104- 
1 70)  announcing  the  filing  of  a  pesticide 
petition  (PP  8F5022)  for  a  tolerance  by 
Valent  USA  Corporation,  1333  N. 
California  Blvd.,  Walnut  Creek,  CA 
94596.  This  notice  included  a  siunmary 
of  the  petition  prepared  by  Valent  USA 
Corporation,  the  registrant.  There  were 
no  comments  received  in  response  to 
the  notice  of  filing. 

The  petition  requested  that  40  CFR 
180.510  be  amended  by  establishing  a 


tolerance  for  residues  of  the  insecticide, 
pjrriproxyfen,  in  or  on  almond  hulls  at 
2.0  parts  per  million  (ppm)  citrus  fruits 
(crop  group  10)  at  0.3  ppm;  fruiting 
vegetables  (crop  group  8)  at  0.1  ppm; 
tree  nuts  (crop  group  14)  at  0.02  ppm; 
and  in  the  processed  commodities  citrus 
oil  at  20  ppm  and  dried  citrus  pulp  at 
1.5.  Pyriproxyfen  is  a  reduced  risk 
pesticide  and  controls  California  red 
scale,  black  scale  brown  soft  scale, 
citrus  whitefly,  citrus  leafminer  and 
citrus  black  fly  on  citrus;  immatiu'e 
sweet  potato/silverleaf  whitefly  on 
peppers  and  tomatoes;  codling  moth 
and  navel  orangeworm  on  walnuts  and 
San  Jose  scale  and  peach  twig  borer  on 
almonds.  

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  Umit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  bom 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  niunber  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26. 1997)  (FRL-5754- 
7). 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2),  for  a  tolerance  for 
residues  of  pyriproxyfen  on  almond 
hulls  at  2.0  ppm;  citrus  fruits  at  0.3 
ppm;  firiiting  vegetables  (except 
cucurbits)  at  0.2  ppm;  tree  nuts  at  0.02 
ppm;  and  in  the  processed  commodities 


citrus  oil  at  20  ppm  and  dried  citrus 
pulp  at  2.0  ppm.  EPA's  assessment  of 
the  dietary  exposures  and  risks 
associated  witii  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
in^ts  and  children.  The  natiue  of  the 
toxic  effects  caused  by  pyriproxyfen  are 
discussed  in  this  unit. 

1.  Acute  toxicity.  Acute  toxicity 
studies  with  technical  pyriproxyfen: 
Oral  LDso  in  the  rat  is  >5,000 
milligrams/kilograms  (mg/kg)  for  males 
and  females  -  Toxicity  Category  IV; 
dermal  LDso  in  the  rabbit  at  >2, 000  mg/ 
kg  -  Toxicity  Category  IV;  inhalation 
LC50  in  the  rat  is  >1.3  mg/L  (highest 
dose  attainable)  -  Toxicity  Category  ni; 
primary  eye  irritation  in  the  rabbit  (mild 
irritatant)  -  Toxicity  Category  III; 
primary  dermal  irritation  in  the  rabbit 
(not  an  irritant:  non-irritating  to  the  skin 
imder  conditions  of  test))-  Toxicity 
Category  IV.  Pyriproxyfen  is  not  a 
sensitizer. 

2.  Subchronic  toxicity—  i.  In  the 
subchronic  feeding  study  in  rats,  the  no 
observed  adversed  effect  level  (NOAEL) 
was  27.68  mg/kg/day.  The  lowest 
oberved  adversed  effect  level  (LOAEL) 
was  141.28  mg/kg/day,  based  upon 
higher  mean  total  cholesteral  and 
phospholipids,  decreased  mean  red 
blood  cells  (RBCs),  hematocrit  and 
hemoglobin  counts  and  increased 
relative  liver  weight. 

ii.  In  the  subchronic  feeding  study  in 
dogs,  the  NOAEL  was  100  mg/kg/day 
and  the  LOAEL  was.  300  mg/kg/day.  The 
effects  were  based  on  increased  absolute 
and  relative  liver  weight  in  males  and 
hepatocellular  hypertrophy  in  females. 
These  findings  were  also  observed  at 
1,000  mg/kg/day  and  may  represent 
adaptive  changes  at  both  300  mg/kg/day 
and  the  limit  dose  of  1,000  mg/kg/day. 

iii.  In  a  21-day  dermal  stuoy  in  rats, 
the  NOAEL  for  systemic  effects  was 
>1,000  mg/kg/day  (limit  dose).  The 
LOAEL  for  systemic  effects  was  not 
established  in  this  study.  No  dermal  or 
systemic  toxicity  was  observed  at  any 
dose  tested. 

3.  Chronic  toxicity/carcinogenicity 
— ^i.  In  a  1-year  chronic  feeding  study  in 
dogs,  the  NOAEL  was  100  mg/kg/day. 
The  LOAEL  was  300  mg/kg/day  based 
on  decreased  weight  gain,  increased 
absolute  and  relative  liver  weight,  mild 
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anemia,  increased  cholesterol  and 
triglycerides. 

ii.  In  the  oncogenicity  study  in  mice, 
the  NOAEL  and  LOAEL  for  systemic 
toxicity  in  males  are  600  ppm  and  3,000 
ppm,  respectively,  based  on  renal 
lesions  in  males.  The  technical  grade 
test  material  was  given  to  male  and 
female  CD-I  mice  in  diet  for  18  months 
at  0. 120,  600,  or  3,000  ppm.  No 
statistically  significant  increase  in 
tumor  incidence  relative  to  controls 
were  observed  in  either  sex  at  any  does 
up  to  3,000  ppm  highest  dose  tested 
(HDT). 

iii.  In  the  chronic  feeding/ 
oncogenicity  study  in  rats,  the  NOAEL 
(systemic)  was  35.1  mg/kg/day  and  the 
LOAEL  (systemic)  was  182.7  mg/kg/day. 
The  technical  grade  test  material  was 
administered  to  male  and  female 
Sprague-Dawley  rats  in  diet  for  24 
months  at  0, 120,  600,  or  3,000  ppm.  A 
decrease  of  16.9%  in  body  weight  gain 
in  females  at  3,000  ppm  (182.7  mg/kg/ 
day)  was  basis  for  the  systemic  LOAEL. 

4.  Developmental  toxicity — i.  In  the 
developmental  study  in  rabbits,  the 
maternal  NOAEL/LOAEL  for  maternal 
toxicity  were  100  and  300  mg/kg/day 
based  on  premature  delivery/abortions, 
soft  stools,  emaciation,  decreased 
activity  and  bradypnea.  The 
developmental  NOAEL  was  determined 
to  be  300  mg/kg/day  and  developmental 
LOAEL  was  determined  to  be 
undetermined;  no  dose  related 
anomalies  occurred  in  the  four 
remaining  litters  studied  at  1,000  mg/ 
kg/day. 

ii.  In  the  developmental  study  in  rats, 
a  maternal  NOAEL/LOAEL  were 
determined  to  be  100  mg/kg/day  and 
300  mg/kg/day,  respectively.  These 
findings  were  based  on  increased 
incidences  in  mortality  and  clinical 
sighs  at  1,000  mg/kg/day  with  decreased 
in  food  consumption,  body  weight,  and 
body  weight  gain  together  with 
increases  in  water  consumption  at  300 
and  1,000  mg/kg/day.  The 
developmental  NOAEL/LOAEL  were 
100  mg/kg/day  and  300  mg/kg/day 
based  on  the  increase  of  skeletal 
variations  at  300  mg/kg/day  and  above. 

5.  Reproductive  toxicity.  In  a  2- 
generation  reproduction  study  in  rats, 
the  systemic  NOAEL  was  1,000  ppm  (87 
mg/kg/day).  The  LOAEL  for  systemic 
toxicity  was  5,000  ppm  (453  mg/kg/ 
day).  Effects  were  based  on  decreased 
body  weight,  weight  gain  and  food 
consumption  in  both  sexes  and  both 
generations,  and  increased  liver  weights 
in  both  sexes  associated  with  liver  and 
kidney  histopathology  in  males.  The 
reproductive  NOAEL  was  5,000  ppm.  A 
reproductive  LOAEL  was  not 
established. 


6.  Mutagenicity.  Studies  on  gene 
mutation  and  other  genotoxic  effects:  In 
a  Gene  Mutation  Assay  (Ames  Test)/ 
Reverse  Mutation,  finding  were 
determined  as  negative  for  induction  of 
gene  mutation  measured  as  the 
reversion  to  histine  protrophy  of  five 
S.typhimurium  strains  and  E.Coli  WP2 
uvra  at  doses  from  10  to  5,000  |xg/plate 
with  and  without  S-9  activation.  The 
highest  does  was  insoluble.  A  Gene 
Mutation  assay  in  Mammalian  Cells  was 
foiuid  to  be  negative  for  mutagencity  in 
CHO  (Chinese  hamster  ovary)  V79  cells 
with  and  without  metabolic  activation 
up  to  cytotoxic  doses  (300  ^g/milliliter 
(mL).  In  a  Structural  Chromosomal 
Aberration  Assay  in  vivo,  findings 
proved  nonclastogenic  in  CHO  cells 
both  with  and  without  S-9  activation  up 
to  cytotoxic  doses  (300  ng/mL).  In  other 
Genotoxicity  Assays,  an  increase  in 
unscheduled  DNA  synthesis  was  not 
induced  both  with  and  without 
activation  in  HeLa  cells  exposed  up  to 
insoluble  doses  ranging  to  6.4  ^g/mL 
(without  activation)  and  51.2  ^g/mL 
(with  activation). 

7.  Metabolism.  The  results  of  the 
metabolism  studies  are  as  follows: 
Acceptable  rats  were  orally  dosed  with 
'■♦C-labeled  pyriproxyfen  at  2  or  1,000 
mg/kg  and  at  repeated  oral  doses  (14 
daily  doses)  of  imlabeled  pyriproxyfen 
at  2  mg/kg  followed  by  administration 
of  a  single  oral  dose  of  labeled 
pyriproxyfen  at  2  mg/kg.  Most 
radioactivity  was  excreted  in  the  feces 
(81-92%)  and  urine  (5-12%)  over  a  7- 
day  collection  period.  Expired  air  was 
not  detected.  Tissue  radioactivity  levels 
were  very  low  (less  than  0.3%)  except 
for  fat.  Examination  of  urine,  feces, 
liver,  kidney,  bile  and  blood  metabolites 
yielded  numerous  (>20)  identified 
metabolites  when  compared  to  synthetic 
standards.  The  major  biotransformation 
reactions  of  pyriproxyfen  include:  (i) 
Oxidation  of  the  4'  -  position  of  the 
terminal  phenyl  group;  (ii)  Oxidation  at 
the  5'  -  position  of  pyridine;  (iii) 
Cleavage  of  the  ether  linkage  and 
conjugation  of  the  resultant  phenols 
with  sulfuric  acid. 

8.  Neurotoxicity.  Neiuotoxicity  has 
not  been  observed  in  any  of  the  acute, 
subchronic,  chronic,  developmental  or 
reproductive  studies  performed  with 
pyriproxyfen. 

B.  Toxicological  Endpoints 

1.  Acute  toxicity.  An  acute  dietary 
dose  and  endpoint  was  not  identified  in 
the  data  base.  The  Agency  concludes 
that  there  is  a  reasonable  certainty  of  no 
harm  fitjm  acute  dietary  exposure. 

2.  Short-term  and  intermediate-term 
toxicity.  Doses  and  endpoints  were  not 
identified  for  short-term  and 


intermediate-term  dermal  and 
inhalation  exposure.  The  Agency 
concludes  that  there  are  reasonable 
certainties  of  no  harm  from  these 
exposures. 

3.  Chronic  toxicity.  EPA  has 
estabhshed  the  Reference  Dose  (USD)  for 
pyriproxyfen,  2-[l-methyl-2-(4- 
phenoxyphenoxy)ethoxy)pyridine  at 
0.35  mg/kg/day.  This  RflD  is  based  on  a 
NOAEL  of  35.1  mg/kg/day  and  an 
uncertainty  factor  (UF)  of  100.  The 
NOAEL  was  established  from  the 
combined  chronic  feeding/oncogenicity 
study  in  rats  where  the  the  LOAEL  was 
3,000  ppm,  based  on  a  16.9%  decrease 
in  body  weight  gain  in  females  when 
compared  to  controls. 

The  chronic  Population  Adjusted 
Dose  (cPAD)  is  a  modification  of  the 
chronic  RfD  to  accommodate  the  FQPA 
Safety  Factor.  The  cPAD  is  equal  to  the 
chronic  RfD  divided  by  the  FXJPA  Safety 
Factor.  The  FQPA  Safety  Factor  was 
reduced  from  lOx  to  Ix  for  the  reasons 
explained  below.  Therefore,  the  cPAD  is 
identical  to  the  chronic  RfD.  Reducing 
lOx  fector  to  Ix  is  supported  by  the 
following  factors. 

i.  Developmental  studies  showed  no 
increased  sensitivity  in  fetuses  as 
compared  to  maternal  animals  following 
in  utero  exposures  in  rats  and  rabbits. 

ii.  A  2-generation  reproduction 
toxicity  study  in  rats  showed  no 
increased  sensitivity  in  pups  as 
compared  to  adults. 

iii.  The  toxicology  data  base  is 
complete  and  there  are  no  data  gaps. 

4.  Carcinogenicity.  Pyriproxyfen  is 
classified  as  Category  E:  not 
carciiipgenic  in  two  acceptable  animal 
studies. 

C.  Exposures  and  Risks 

1 .  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.510)  for  the  residues  of 
p)rriproxyfen,  in  or  on  a  variety  of  raw 
agricultural  commodities.  In  today's 
action,  tolerances  will  be  established  for 
the  residues  of  pyriproxyfen  in  or  on  the 
raw  agriculural  commodities  almond 
hulls  at  2.0  ppm  citrus  fruits  at  0.3  ppm; 
fruiting  vegetables  (except  cuciubits)  at 
0.2  ppm;  tree  nuts  at  0.02  ppm;  and  in 
the  processed  commodities  citrus  oil  at 
20  ppm  and  dried  citrus  pulp  at  2.0 
ppm.  Risk  assessments  were  conducted 
by  EPA  to  assess  dietary  exposures  as 
follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occiuring  as  a  result  of 
a  1-day  or  single  exposure.  No  acute 
dietary  endpoint  and  dose  was 
identified  in  the  toxicology  data  base  for 
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pyriproxyfen;  therefore,  the  Agency 
concludes  that  there  is  a  reasonable 
certainty  of  no  harm  from  acute  dietary 
exposure. 

ii.  Chronic  exposure  and  risk.  The 
Dietary  Exposure  Evaluation  Model 
PEEM)  analysis  for  pyriproxyfen  was 
performed  in  order  to  provide  an 
estimate  of  the  dietary  exposure  and 
associated  risk  resulting  hom  the 
existing  tolerances  and  the 
recommended  tolerance  levels  for  citrus 
fruits,  fruiting  vegetables  (except 
cucurbits],  and  tree  nuts.  The  DEEM 
analysis  evaluated  the  individual  food 
consimiption  as  reported  by 
respondents  in  the  USD  A  1989-92 
nationwide  Continuing  Surveys  of  Food 
Intake  by  Individuals  (CSFII)  and 
accumulated  exposure  to  the  chemical 
for  each  commodity. 

This  chronic  dietary  exposure 
analysis  from  food  sources  was 
conducted  using  the  chronic  population 
adjusted  dose  (cPAD)  of  0.35  mg/kg/day. 

In  conducting  this  chronic  dietary  risk 
assessment,  EPA  has  made  very 
conservative  assumptions:  100%  of  all 
crops  having  pyriproxyfen  tolerances 
will  contain  p)Tiproxyfen  residues  and 
those  residues  will  be  at  the  level  of  the 
established  (or  recommended)  tolerance. 
Moreover,  rather  than  making  use  of 
experimentaUy-determined  processing 
factors,  only  DEEM  default  processing 
factors  were  used.  This  results  in  an 
overestimate  of  human  dietary 
exposure.  Thus,  in  making  a  safety 


determination  for  this  tolerance,  EPA  is 
taking  into  account  this  conservative 
exposure  assessment. 

DEEM  analysis  including  aU  the 
appropriate  pyriproxyfen  tolerances 
results  in  Total  Exposures  that  are 
equivalent  to  the  following  percentages 
ofthecPAD: 


Subgroups 

Total  Ex- 
posure 
(mg/kg/ 
day) 

% 
cPAD 

U.S.  Population  (48  corv 
tiouous  states)  

0.001411 
0.003876 

0.001852 
0.001592 
0.001660 

0.4 

Children  (1-6  years) 

Non-hispanic  other  ttian 

black  or  white 

Hispanrcs 

Females  (13+/nursing)  .... 

1.1 

0.5 
0.5 
0.5 

The  subgroups  Usted  above  are:  (1) 
The  U.S.  population  (48  contiguous 
states);  (2)  those  for  infants  and 
children;  and  (3)  the  other  subgroups  for 
which  the  percentage  of  the  cPAD 
occupied  is  greater  than  that  occupied 
by  the  subgroup  U.S.  population  (48 
contiguous  states). 

2.  From  drinkihg  water — i.  Acute 
exposure  and  risk.  Because  no  acute 
dietary  endpoint  was  determined,  the 
Agency  concludes  that  there  is  a 
reasonable  certainty  of  no  harm  from 
acute  exposure  from  drinking  water. 

ii.  Chronic  exposure  and  risk. 
Following  EPA's  Interim  Guidance  for 


Ck}nducting  Etainking  Water  Exposure 
and  Risk  Assessments  issued  on  October 
15, 1998,  the  PRZM/EXAMS  model  and 
the  Sa-GROW  model  were  run  to 
produce  estimates  of  pyriproxyfen 
concentrations  in  surface  and  ground 
water,  respectively.  The  primary  use  of 
these  models  is  to  provide  a  coarse 
screen  for  sorting  out  pesticides  for 
which  EPA  has  a  high  degree  of 
confidence  that  the  true  levels  of  the 
pesticide  in  drinking  water  will  be  less 
than  the  human  health  drinking  water 
levels  of  comparison  (DWLOCs).  A 
human  health  DWLOC  is  the 
concentration  of  a  pesticide  in  drinking 
water  which  would  result  in 
unacceptable  aggregate  risk,  after  having 
already  factored  in  all  food  exposures 
and  other  non-occupational  exposiues 
for  which  EPA  has  reliable  data. 

DWLOCchronic  =  chronic  water 
exposiire  (mg/kg/day)  x  (body  weight)  / 
consumption  (L)  x  10-'  mg/^g  where 
chronic  water  exposure  (mg/kg/day)  = 
[cPAD  -  (chronic  food  +  residential 
exposure)  (mg/kg/day)] 

The  DWLOCchronic  is  the  concentration 
in  drinking  water  as  part  of  the 
aggregate  chronic  exposure  that  results 
in  a  negligible  cancer  risk.  The  Agency's 
default  body  weights  and  consimiption 
values  used  to  calculate  DWLOCs  are  as 
follows:  70  kg/2L  (adult  male),  60  kg/2L 
(adult  female),  and  10  kg/lL  (child). 

The  results  are  simunarized  in  the 
following  table: 


DWLOC  Values  Calculated  for  Pyriproxyfen  Based  on  a  Chronic  Scenario 


Population  Subgroup 


Chronk:  Scenario^ 


cPAD 
mg/ 

day 


DWLCX; 


SCI- 
GROW 
EEC  in 


PRZM- 

EXAMS2 

EEC  in 


U.S.  Population  .... 
Children  (1-6  yrs) 


0.35 
0.35 


12,000 
3,500 


0.006 
0.006 


0.11 
0.11 


^  DEEM  TMRCs  in  mg/kg^day:  U.S.  Population  =  0.001411,  ChiWren  (1-6  years)  =  0.003876.  The  average  potential  dose  rate  from  resklential 
use  of  pet  collars  is  0.00058  and  0.000081  mg/kg/day  for  children  £ind  U.S.  population,  respectively  (see  Table  4.1). 
'  Using  the  1-year  average  EEC  for  pyriproxyfen  in  surface  water  calculated  using  the  citrus  fmit  applicatkin  rate. 


For  chronic  (non-cancer)  exposure  to 
pyriproxyfen  in  surface  and  groimd 
water,  the  drinking  water  levels  of 
concern  are  12,000  |ig/L  for  U.S. 
Poptilation  and  3,500  ^g/L  for  children 
(1-6  years).  Estimated  average 
concentrations  of  pyriproxyfen  in 
surface  and  groimd  water  are  Q.ll  parts 
per  billion  (ppb)  and  0.006  ppb, 
respectively.  The  estimated  average 
concentrations  of  pyriproxyfen  in 
surface  and  groimd  water  are  less  than 
EPA's  level  of  concern  for  pyriproxyfen 
in  drinking  water  as  a  contribution  to 


chronic  aggregate  exposure.  Therefore, 
taking  into  account  present  uses  and 
uses  proposed  in  this  action,  EPA 
concludes  with  reasonable  certainty  that 
residues  of  pyriproxyfen  in  drinking 
water  (when  considered  along  with 
other  sources  of  exposiire  for  which 
EPA  has  reliable  data)  would  not  result 
in  unacceptable  levels  of  aggregate 
human  health  risk  at  this  time. 

3.  From  non-dietary  exposure. 
Pyriproxyfen  is  currently  registered  for 
use  on  residential  non-food  sites. 
Pyriproxyfen  is  the  active  ingredient  in 
many  registered  residential  (indoor. 


non-food)  products  for  flea  and  tick 
control.  Formulations  include  foggers, 
aerosol  sprays,  emulsifiable 
concentrates,  and  impregnated  materials 
(pet  collars). 

i.  Acute  exposure  and  risk.  Because 
no  acute  toxicological  endpoint  was 
determined,  the  Agency  concludes  that 
there  is  a  reasonable  certainty  of  no 
harm  from  acute  exposure. 

ii.  Chronic  exposure  and  risk.  Chronic 
residential  post-application  exposure 
and  risk  assessments  were  conducted  to 
estimate  the  potential  risks  from  pet 
collar  uses. 
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The  risk  assessment  was  conducted 
using  the  following  assumptions: 
application  rate  of  0.58  mg  ai/day 
(product  label],  average  body  weight  for 
a  1  -  6  year  old  child  of  10  kg,  the  active 
ingredient  dissipates  uniformly  through 
365  days  (the  label  instruct  to  change 
collar  once  a  year),  1%  of  the  active 
ingredient  is  available  for  dermal  and 
inhalation  exposure  per  day 
(assumption  from  Draft  EPA  Standard 
Operating  Procediues  (SOPs)  for 
Residential  Exposure  Assessments, 
December  18, 1998).  The  assessment 
also  assiunes  an  absorption  rate  of 
100%.  This  is  a  conservative 
assumption  since  the  dermal  absorption 
was  estimated  to  be  10%. 

Residential  Exposure  and  Risk  As- 
sessment Exposure  &  Risk  As- 
sessment for  Homeowner  Use  of 
Pet  Collars 


Population 
Subgroup 

Appli- 
ca- 
tion 

Rate' 
mg/ 
day 

Average 

Potential 

Dose 

Rate2 

(mg/kg/ 

day) 

Chronic 
Term 
MOE3 

Children  

Adults 

0.58 
0.58 

0.00058 
0.000081 

61,000 
430,000 

1  Product  label:  Reg.  No.  2382-149  (0.5% 
pyriproxyfen,  ovisterilant  pet  collar).  Applica- 
tion rate  =  42  gm  collar  x  0.5%  a.i./collar  x 
1,000  mg/1  gm  x  1/365  days.  Collar  to  be  re- 
placed once  a  year. 

2  Potential  Dose  Rate  (PDR)  =  Application 
rate  x  fraction  of  ai  available  for  exposure 
(1%)  X  absorption  rate  (100%)  x  1/(10  or  71.8 
kg  bw  for  children  or  adults,  respectively). 

3  Dermal  and  Inhalation  NOAEL  =  35.1  mg/ 
kg/day:  MOE  =  NOAEL/Exposure;  Adequate 
MOE  =  100. 

The  estimated  chronic  term  MOE  was 
61,000  for  children,  and  430,000  for 
adults.  The  risk  estimates  indicate  that 
potential  risks  from  pet  collar  uses  do 
not  exceed  the  Agency's  level  of 
concern. 

iii.  Short-  and  intermediate-term 
exposure  and  risk.  Toxicological 
endpoints  of  concern  were  not 
identified  for  short-  and  intermediate- 
term  exposures.The  Agency  concludes 
that  there  is  a  reasonable  certainty  of  no 
harm  from  short  and  intermediate 
exposure. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2}(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 


pyriproxyfen  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
ciunulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
pyriproxyfen  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
not  assumed  that  pyriproxyfen  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997). 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  An  acute  dietary  dose 
and  endpoint  was  not  identified.  Thus 
the  risk  from  acute  aggregate  exposure  is 
considered  to  be  negligible. 

2.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  EPA  has  calculated 
that  the  maximmn  percentage  of  the 
cPAD  that  will  be  utilized  by  dietary 
(food)  exposure  to  residues  of 
pyriproxyfen  is  1.1%  for  children  (1  - 

6  years).  Chronic  residential  exposxure  to 
pyriproxyfen  from  pet  collars  is 
estimated  to  increase  total  pyriproxyfen 
exposure  of  infants  and  children  only 
marginally.  Despite  the  potential  for 
dietary  exposure  to  pyriproxyfen  in 
drinking  water,  EPA  does  not  expect  the 
aggregate  dietary  exposiue  to  exceed 
100%  of  the  cP AD. 

EPA  bases  this  determination  on  a 
comparison  of  estimated  concentrations 
of  pyriproxyfen  in  surface  and  groimd 
water  to  levels  of  concern  for 
pyriproxyfen  in  drinking  water.  The 
estimates  of  pyriproxyfen  in  surface  and 
ground  water  are  derived  from  water 
quality  models  that  use  conservative 
assumptions  regarding  the  pesticide 
transport  from  the  point  of  application 
to  surface  and  ground  water.  Because 
EPA  considers  the  aggregate  risk 
resulting  from  multiple  exposure 
pathways  associated  with  the  pesticide's 
uses,  levels  of  concern  in  drinking  water 
may  vary  as  those  uses  change.  If  new 
uses  are  added  in  the  future,  EPA  will 
reassess  the  potential  impact  of 
pyriproxyfen  in  food  and  drinking  water 
as  part  of  the  aggregate  chronic  risk 
assessment  process. 

Taking  into  accoimt  the  completeness 
and  reliability  of  the  toxicity  data  and 
this  conservative  exposure  assessment, 
EPA  concludes  that  there  is  a  reasonable 


certainty  that  no  harm  will  result  to 
infants  and  children  from  chronic 
aggregate  exposure  to  pyriproxyfen 
residues. 

3.  Short-  and  intermediate-term  risk. 
Due  to  the  lack  of  significant 
toxicological  effects  observed,  the  risk 
from  short  and  intermediate  exposiue  is 
considered  to  be  negligible. 

Short-  and  intermediate-term 
aggregate  exposure  takes  into  account 
chronic  dietary  food  and  water 
(considered  to  be  a  background 
exposure  level]  plus  indoor  and  outdoor 
residential  exposiure. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  Pyriproxyfen  is  classified  as 
Category  E:  not  carcinogenic  in  two 
acceptable  animal  studies. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  residues. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children — i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
pyriproxyfen,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  gestation. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicit\'. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposiu«  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  uncertainty  factor  (usually 
100  for  combined  interspecies  and 
intraspecies  variability)  and  not  the 
additional  tenfold  MOE/uncertainty 
factor  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 
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raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/safety  factor. 

ii.  Developmental  toxicity  studies,  hi 
the  rat  developmental  study,  the 
developmental  NOAEL  was  100  mg/kg/ 
day  and  the  maternal  NOAEL  was  100 
mg/kg/day.  Therefore,  there  was  no 
prenatal  developmental  toxicity  in  the 
presence  of  maternal  toxicity.  Similarly 
in  rabbits,  the  prenatal  developmental 
NOAEL  was  300  mg/kg/day  and  the 
maternal  NOAEL  was  300  mg/kg/day. 
Therefore,  prenatally  exposed  fetuses 
were  not  more  sensitive  to  the  effects  of 
pyriproxyfen  than  maternal  animals. 

iii.  Reproductive  toxicity  study.  In  the 
rat  reproduction  study,  the  parental 
NOAEL  of  1,000  ppm  was  identical  to 
the  pup  NOAEL  of  1,000  ppm  (and 
decreased  body  weight  was  seen  in  both 
pup  and  parental  animals).  This  finding 
demonstrates  that  there  are  no  extra 
sensitivities  with  respect  to  prenatal  and 
postnatal  toxicity  between  adult  and 
infent  animals. 

iv.  Prenatal  and  postnatal  sensitivity. 
The  oral  perinatal  and  prenatal  data 
demonstrated  no  indication  of  increased 
sensitivity  of  rats  or  rabbits  to  in  utero 
and  postnatal  exposiire  to  pyriproxyfen. 

v.  Conclusion.  The  lOx  ractor  for 
infants  and  children  (as  required  by 
FQPA)  was  reduced  to  Ix,  since  there 
was  no  special  sensitivity  for  infants 
and  children  and  the  data  base  are 
complete.  For  chronic  dietary  risk 
assessment,  a  UF  of  100  is  adequate  for 
protection  from  exposure  to 
pyriproxyfen. 

2.  Acute  risk.  An  acute  dietary  dose 
and  endpoint  was  not  identified.  Thus 
the  risk  from  acute  aggregate  exposure  is 
considered  to  be  negligible. 

3.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit,  EPA 
has  concluded  that  aggregate  exposiue 
to  pyriproxyfen  from  food  will  utilize 
1.1%  of  the  cPAD  for  infants  and 
children.  EPA  generally  has  no  concern 
for  exposures  below  100%  of  the  cPAP 
because  the  cPAD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  Ufetime  will  not  pose 
appreciable  risks  to  human  health. 
Despite  the  potential  for  exposure  to 
pyriproxyfen  in  drinking  water  and 
from  non-dietary,  non-occupational 
exposure,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
thecPAD. 

4.  Short-  or  intermediate-term  risk. 
Short-term  and  intermediate-term 
dermal  and  inhalation  risks  are  judged 
to  be  negligible  due  to  the  lack  of 
significant  toxicological  effects 
observed. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 


no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
residues. 

IV.  Other  Considerations 

A.  Metabolism  in  Plants  and  Animals 

The  natiue  of  the  residue  in  plants  is 
understood.  Acceptable  metabolism 
studies  using  ''*C-labeled  pyriproxyfen 
(phenyl  and  pyridyl  rings)  have  been 
performed  in/on  apples,  cotton  and 
tomatoes.  Metabolism  of  pyriproxyfen 
in  apples  proceeds  through 
hydroxylation  and  cleavage  of  the 
phenoxy  ether  linkage.  Primary 
metabolites  formed  are  further 
metabolized  to  more  polar  products  by 
oxidation  or  conjugation  reactions. 
Similar  metabolic  pathways  were 
observed  for  the  metabolism  of 
pyriproxyfen  in  cotton  and  tomatoes. 

Accordingly,  EPA  has  determined  that 
there  are  no  pyriproxyfen  metabolites  of 
toxicological  or  regulatory  concern  in 
plants.  Thus,  tolerances  based  on  the 
parent  only  are  appropriate. 

1.  Poultry.  There  are  no  poultry  feed 
items  associated  with  citrus,  fruiting 
vegetables,  or  tree  nuts.  Therefore,  no 
secondary  residues  are  expected  to 
occiir  in  poultry  eggs,  fat,  meat,  and 
meat  byproducts  as  a  resiilt  of  the 
proposed  uses  on  citrus,  fruiting 
vegetables,  and  tree  nuts. 

2.  Ruminants.  Valent  submitted  data 
frtim  studies  investigating  the 
metaboUsm  of  (Ph-'^  uniformly  ring 
labeled)  and  (Py-'^C  in  pyridine  ring  2 
and  6  positions)  pyriproxyfen  in 
lactating  goats.  Two  goats  were  fed  10 
ppm  of  Ph-'*C  pyriproxyfen  daily  for  5 
days,  while  two  other  goats  were  fed  10 
ppm  of  Py-'*C  pyriproxyfen  daily  for  5 
days,  with  1  control  goat.  Urine,  feces 
and  milk  samples  were  obtained  twice 
daily.  After  sacrifice  at  6  hours  after  last 
dose,  samples  of  blood,  heart,  kidneys, 
liver,  loin  muscle,  rear  leg  muscle, 
omental  and  perirenal  fat, 
gastrointestinal  tract  and  contents  were 
collected  for  ■'*C  analysis. 

The  majority  (62-76%)  of  the  '^ 
pyriprox^en  ingested  by  goats  was 
excreted  in  urine  and  feces,  with 
residue  levels  in  feces  being  higher  than 
in  luine.  Approximately  25  to  32%  of 
the  administered  '^-pyriproxyfen  was 
found  in  goat  tissues,  with  the  large 
majority  located  in  the  gastrointestinal 
tract.  These  studies  show  that 
metabolism  of  phenyl- '■*€  pyriproxyfen 
in  goats  proceeds  through  hydroxylation 
of  the  phenoxyphenyl  and  pyridyl  rings, 
sulfation  of  the  4'-  OH  phenoxyphenyl 
moiety,  and  cleavage  of  the  ether 
linkage.  MetaboUsm  of  pyridyl-'^ 
pyriproxyfen  in  goats  proceeds  through 
hydroxylation  of  the  phenoxyphenyl 


and  pyridyl  rings,  sulfation  of  the  4'-OH 
phenoxyphenyl  moiety,  cleavage  of  the 
ether  linkage  and  oxidation  of  the  side 
chain.  EPA  concludes  that  the  nature  of 
the  residue  in  ruminants  is  adequately 
imderstood. 

EPA  determined  that  the  residues  of 
concern  in  animals  are  p)rriproxyfen 
and  the  free  and  sulfate  forms  of  4'-OH- 
PYR. 

B.  Analytical  Enforcement  Methodology 

Residue  analytical  method  RM-33P-2 
(cotton)  imderwent  validation  in  EPA 
laboratories  and  is  suitable  to  gather 
residue  data  and  to  enforce  tolerances. 

For  data  collection  and  tolerance 
enforcement  in  fruits,  Valent  has 
proposed  use  of  Method  RM-33P-1-3, 
"Determination  of  Pyriproxyfen  and  4'- 
OH-Pyriproxyfen  Residues  in  Apples, 
Pear,  and  Citrus  Fruit."  This  method 
was  successfully  validated  by  an 
independent  laboratory  on  the  first  try. 
The  mean  percent  pyriproxyfen 
recoveries  were  79.4  ±  1.6%  and  84.9  ± 
4.7%  on  apples  and  oranges, 
respectively.  This  method  differs 
significantly  from  the  method  used  to 
analyze  cotton  seed.  Accordingly, 
method  RM-33P-1-3  underwent 
validation  in  EPA  laboratories  and  is 
suitable  to  gather  residue  data  and  to 
enforce  tolerances.  As  described 
previously,  this  method  also  imderwent 
successful  radiovalidation  using  apple 
pomace  samples.  Thus,  Valent  has 
adequately  demonstrated  the  extraction 
efficiency  of  this  analytical  method. 

For  data  collection  and  tolerance 
enforcement  in  nutmeats,  Valent  has 
proposed  use  of  Method  RM-33N-2. 
This  method  is  largely  similar  to 
Method  RM-33P-1-3;  thus,  no 
independent  laboratory  validation  was 
conducted  for  this  method.  However, 
method  RM-33N-2  underwent 
validation  in  EPA  laboratories  and  is 
suitable  to  gather  residue  data  and  to 
enforce  tolerances.  Method  RM-33H  was 
also  validated  in  EPA  laboratories  and 
fbimd  suitable  to  gather  residue  data 
and  enforce  tolerances  in  almond  hulls. 

For  data  collection  and  tolerance 
enforcement  in  fruiting  vegetables, 
Valent  has  proposed  use  of  Method  RM- 
33P-9.  This  method  is  largely  similar  to 
Method  RM-33P-1-3;  thus,  no 
independent  laboratory  validation  was 
conducted  for  this  method.  However, 
method  RM-33P-9  imderwent  validation 
in  EPA  laboratories  and  is  suitable  to 
gather  residue  data  and  to  enforce 
tolerances. 

Valent  submitted  data  from  a  study 
performed  by  Coming  Hazleton  hic. 
describing  the  testing  of  pyriproxyfen 
through  the  Food  and  Drug 
Administration  (FDA)  Multiresidue 
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Methods  Protocols  A,  C,  D,  E,  and  F 
found  in  the  Pesticide  Analytical 
Manual  Volume  I  (PAM  I),  Appendix  H. 
This  study  showed  that  pyriproxyfen 
was  recovered  from  fortified  apple  and 
cotton  samples  through  protocols  A,  C, 
D.  E,  and  F.  The  metabolite  PYPAC  was 
tested  with  protocols  A,  B,  C,  and  D. 
The  multiresidue  methods  will  serve  as 
confirmatory  methods  for  residues  of 
pyriproxyfen.  The  multiresidue 
recovery  data  were  sent  to  the  FDA  for 
inclusion  in  PAM  I. 

These  methods  may  be  requested 
from:  Calvin  Furlow,  PIRIB,  IRSD 
{7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
-M  St,  SW.,  Washington,  DC  20460; 
telephone  nxunber:  (703)  305-5229;  e- 
mail  address:  furlow.calvin@epa.gov. 

C.  Magnitude  of  Residues 

The  submitted  field  trial  data  on 
citrus  fruits  are  adequate.  Geographic 
representation  of  field  trials  on 
grapefruit,  lemons,  and  oranges 
conformed  to  OPPTS  Series  860 
guidelines  and  an  adequate  number  of 
samples  were  analyzed.  Residues  of 
pyriproxyfen  were  <0.01-0.24  ppm  in/ 
on  52  samples  of  oranges,  lemons,  and 
grapefruits  treated  at  Ix.  The  available 
data  support  the  proposed  tolerance  of 
0.3  ppm  for  residues  of  p)rriproxyfen  in/ 
on  citrus  fruit. 

The  submitted  field  trial  data  on 
fruiting  vegetables  are  adequate. 
Geographic  representation  of  field  trials 
on  peppers  and  tomatoes  conformed  to 
OPPTS  Series  860  guideUnes  and  an 
adequate  number  of  samples  was 
analjrzed.  An  adequate  variety  of 
commercially  important  peppers  and 
tomatoes  were  included  in  the  study. 
Residues  of  pyriproxyfen  were  <0.01- 
0.06  ppm  in/on  46  samples  of  tomato 
and  peppers  treated  at  Ix;  one  sample 
bore  pyriproxyfen  residues  at  0.105 
ppm.  The  available  data  support  a 
tolerance  level  of  0.20  ppm  for  residues 
of  pyriproxyfen  in/on  fruiting 
vegetables. 

Valent  provided  data  from  a  total  of 
10  field  trials  in  support  of  the  tree  nut 


group  tolerance,  6  on  almonds 
submitted  with  this  petition,  and  4  on 
walnuts  that  were  previously  reviewed. 
Valent  requested  that  these  data  be  used 
in  Ueu  of  the  required  5  almond  and  5 
pecan  field  trials  required  for  a  tree  nut 
group  tolerance. 

Due  to  the  low  toxicity  of 
pyriproxyfen  (no  acute  dietary,  cancer, 
or  short-  or  intermediate-term  dermal  or 
inhalation  endpoints  were  identified), 
relatively  high  chronic  RfD  (0.35  mg/kg/ 
day),  removal  of  the  FQPA  safety  factor, 
its  low  use  rates,  and  the  rapid 
incorporation  of  pyriproxyfen 
metabolites  into  the  general  carbon  pool 
after  metabolism,  EPA  is  willing  to  agree 
to  this  modified  data  set  for 
pyriproxyfen  only.  The  Agency 
emphasizes  that  the  general  non- 
systemic  nature  of  pyriproxyfen 
combined  with  the  specific  almond  and 
walnut  data  showing  that  pyriproxyfen 
residues  do  not  readily  translocate  from 
the  nut  shell  into  the  nutmeat  provide 
some  confidence  that  finite 
pyriproxyfen  residues  should  not  be 
foimd  in  pecan  nutmeat  since  almond 
shells  are  generally  considered  more 
porous  than  pecan  shells. 

The  available  data  support  the 
proposed  tolerance  of  2.0  ppm  for 
residues  of  pyriproxyfen  in/on  almond 
hulls,  and  the  proposed  tolerance  of 
0.02  ppm  for  residues  of  pyriproxyfen  in 
the  tree  nut  crop  group. 

In  conjunction  with  the  residue  study 
on  oranges,  Valent  submitted  data 
depicting  residues  of  pyriproxyfen  and 
4'-OH-PYR  in  orange  commodities 
processed  from  oranges  bearing 
measiuable  residues. 

The  submitted  orange  processing 
study  is  adequate  and  indicates  that 
residues  of  p)Tiproxyfen  do  not 
concentrate  in  juice,  but  concentrate  by 
74.6x  in  citrus  oil  and  6.4x  in  dried 
pulp.  Based  upon  these  concentration 
factors  and  the  HAFT  residues  in/on 
oranges  of  0.22  ppm,  the  proposed 
tolerances  for  pyriproxyfen  residues  in 
citrus  oil  and  in  dried  pulp  were  20.0 
and  1.5  ppm,  respectively.  The  citrus  oil 
tolerance  is  appropriate;  however, 


adverse  effects  disclosure  (FIFRA 
section  6(a)(2))  data  from  Cahfomia 
indicates  that  a  citrus  dried  pulp 
tolerance  of  2.0  ppm  is  needed. 

Valent  submitted  data  depicting  the 
potential  for  concentration  of 
pyriproxyfen  residues  in  the  processed 
commodities  of  tomatoes.  This  tomato 
processing  study  is  adequate. 
Pyriproxyfen  residues  were  0.04  ppm  in 
whole  tomatoes,  0.02  ppm  in  paste,  and 
<0.01  ppm  in  puree.  As  there  was  no 
concentration,  separate  tolerances  for 
tomato  paste  and  pinee  are  not  required. 

There  are  no  processed  commodities 
associated  with  tree  nuts  and  therefore 
no  tolerances  for  processed 
commodities  are  required. 

An  adequate  cattle  feeding  study  has 
been  previously  reviewed  and  EPA 
concluded  that  tolerances  would  not  be 
required  for  residues  of  pyriproxyfen  in 
animal  commodities  provided  that  no 
additional  uses  on  livestock  feed  items 
are  proposed.  The  maximum  theoretical 
dietary  burden  (MTDB)  for  beef  and 
dairy  cattle  was  calculated  at  1.69  and 
1.29  ppm,  respectively,  using  estimated 
tolerances  for  almond  hulls  (2.0  ppm), 
apple  wet  pomace  (0.8  ppm),  dried 
citrus  pulp  (1.0  ppm),  cottonseed  (0.05 
ppm)  and  cotton  gin  byproducts  (2.0 
ppm). 

Based  on  the  data  submitted  with  the 
current  petition,  the  calculated  MTDB 
(Table  3.2)  for  beef  and  dairy  cattle  has 
increased  sUghtly  to  1.91  and  1.51  ppm, 
respectively,  based  on  a  more 
appropriate  tolerance  of  2.0  ppm  for 
pjaiproxyfen  residues  in  dried  citrus 
pulp.  This  adjustment  does  not 
significandy  affect  the  maximum 
expected  dietary  burden  of  pyriproxyfen 
residues  for  livestock. 

There  are  no  poultry  feed  items 
associated  with  this  petition.  Therefore, 
no  additional  secondary  residues  are 
expected  to  occur  in  poultry  eggs,  fat, 
meat,  and  meat  bjrproducts  as  a  result  of 
the  proposed  uses.  In  conjimction  with 
the  petition  for  use  on  cotton,  EPA 
concluded  that  secondary  residues  in 
poultry  and  eggs  are  unlikely  in  light  of 
the  poultry  metabolism  study  results. 


Maximum  Theoretical  Dietary  Burdens  for  Beef  and  Dairy  Cattle 

. 

Feed  Item 

Toler- 
ance 
(ppm) 

% 
Dry 
Mat- 
ter' 

Beef  Cattle 

Dairy  Cat- 
tle 

% 

of 

Diet 

Bur- 
den, 
ppm 

% 

of 

Diet 

Bur- 
den, 
ppm 

Apple  pomace,  wet 

0.82 
2.03 
2.0 
2.0 

40 
90 
91 
90 

40 
20 
20 
10 

0.80 
0.44 
0.44 
0.22 

20 
20 
20 
10 

0.40 

Cotton  gin  t)yproducts 

0.44 

Citrus,  pulp „ „ 

0.44 

Almond  hulls _J ;. '. 

0.22 
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Maximum  Theoretical  Dietary  Burdens  for  Beef  and  Dairy  Cattle.— Continued 

Feed  Item 

Toler- 
ance 
(ppm) 

% 
Dry 
Mat- 
ter^ 

Beef  Cattle 

Dairy  Cat- 
tle 

% 

of 

Diet 

Bur- 
den, 
ppm 

% 

of 

Diet 

Bur- 
den, 
ppm 

Cotton  seed 

0.053 

88 

10 

0.01 

25 

0  01 

TOTAL  

100 

1.91 

9S 

1  51 

^From  Residue  Chemistry  Test  Guidelines  (OPPTS  860.1000,  Table  1). 
zBased  on  apple  residue  data. 
^Based  on  cotton  residue  data. 


Typically,  tolerances  are  required  on 
all  animal  conunodities  having 
detectable  residue  levels  at  a  1  Ox  dosing 
rate  or  Iwlow.  For  the  computed  MTDB 
of  1.69  ppm  in  beef  cattle,  this  woiUd 
include  me  3  and  9  ppm  dosing  levels. 
The  only  commodity  having  detectable 
pyriproxyfen  residues  at  these  levels 
was  fat:  0.01  -  0.03  ppm.  Since  the 
MTDB  calculation  is  based  on  a 
nutritionally  imbalanced  diet  and 
includes  contributions  from  some 
animal  feed  items  that  are  used  only 
regionally,  EPA  will  not  require  the 
establishment  of  pjrriproxyfen 
tolerances  in  fat  at  this  time.  However, 
should  future  new  uses  include 
additional  animal  feed  items,  tolerances 
on  animal  commodities  will  be  needed. 

D.  International  Residue  Limits 

There  are  no  CODEX,  Canadian,  or 
Mexican  tolerances  for  pyriproxyfen 
rpsidues  in/on  citrus  fruits,  fruiting 
vegetables,  or  the  tree  nut  crop  groups. 
Therefore,  international  harmonization 
is  not  an  issue  at  this  time. 

E.  Rotational  Crop  Restrictions 

The  Agency  has  determined  that 
rotational  crop  studies  are  not  required 
for  uses  of  pesticides  on  the  citrus  fruits 
or  tree  nut  crop  groups.  An  adequate 
confined  rotational  crop  study  was 
conducted  in  support  of  the  cotton 
tolerance  previously  issued.  Based  on  a 
30-day  plantback  interval  and  a 
treatment  rate  of  0.18  lb  ai/A,  no 
pyriproxyfen  residues  above  0.01  ppm 
were  foimd  in  any  of  the  following  crop 
matrices:  lettuce  leaf;  radish  tops  and 
roots;  and  wheat  grain,  forage,  straw  and 
chaff.  Accordingly,  EPA  concludes  that 
a  30-day  plantback  interval  is  needed 
for  fruiting  vegetables  when  treated  with 
pyriproxyfen  as  directed. 

V.  Conclusion 

Therefore,  tolerances  are  established 
for  residues  of  pyriproxyfen  in  citrus 
fruits,  fruiting  vegetables  (except 
cucurbits),  tree  nuts,  almond  hulls, 
citrus  oil  and  dried  citrus  pulp  at  0.30, 


0.20,  0.02,  2.0,  20,  and  2.0  ppm 
respectively. 

VI.  Obiections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regidations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procediues  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  wiU 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  imtil  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  youj  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensiue  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-300917  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  December  20, 1999. 

1.  Filing  the  request.  Yova  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 


request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  En^onmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  You  may  also 
deliver  your  request  to  the  Office  of  the 
Hearing  Clerk  in  Rm.  M3708,  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC 
20460.  The  Office  of  the  Hearing  Clerk 
is  open  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Office  of  the  Hearing  Clerk  is  (202)  260- 
4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Prognuns,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  piupose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
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and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  hling  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI.A.  of  this  preamble,  you  should 
also  send  a  copy  of  your  request  to  the 
PIRIB  for  its  inclusion  in  the  official 
record  that  is  described  in  Unit  I.B.2.  of 
this  preamble.  Mail  your  copies, 
identified  by  docket  number  OPP- 
300917,  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
LB. 2.  of  this  preamble.  You  may  also 
send  an  electronic  copy  of  your  request 
via  e-mail  to:  opp-docket@epa.gov. 
Please  use  an  ASCII  file  format  and 
avoid  the  use  of  special  characters  and 
any  form  of  encryption.  Copies  of 
electronic  objections  and  hearing 
requests  will  also  be  accepted  on  disks 
in  WordPerfect  5.1/6.1  file  format  or 
ASCn  file  format.  Do  not  include  any 
CBI  in  yoiu  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  accoimt 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  maiuier  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  tolerances 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Papierwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 


unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  prior 
consultation  with  State,  local,  and  tribal 
government  officials  as  specified  by 
Executive  Order  12875,  entitled 
Enhancing  the  Intergovernmental 
Partnership  (58  FR  58093.  October  28, 
1993^  and  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19, 1998),  or  special 
consideration  of  environmental  justice 
related  issues  under  Executive  Order 
12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994)  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23. 1997).  The 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  12612,  entitled 
Federalism  (52  FR  41685,  October  30, 
1987).  This  action  directly  regulates 
growers,  food  processors,  food  handlers 
and  food  retailers,  not  States.  This 
action  does  not  alter  the  relationships  or 
distribution  of  power  and 
responsibilities  established  by  Congress 
in  the  preemption  provisions  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
21  U.S.C.  346a(b)(4).  This  action  does 
not  involve  any  technical  standards  that 
would  require  Agency  consideration  of 
voluntary  consensus  standards  pursuant 
to  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  272  note). 
In  addition,  since  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  imder  FFDCA  section 
408(d),  such  as  the  tolerances  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 

Vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides" 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 


of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  23, 1999. 

Peter  Caulkins, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  (346a)  and 
371. 

2.  hi  §  180.510,  by  alphabetically 
adding  the  following  commodities  to  the 
table  in  paragraph  (a)  to  read  as  follows: 

§  1 80.51 0    Pyriproxyfen;  tolerances  for 
residues. 

(a)  General.     •        •        • 


Ck>mmodity 

Parts  per  mil- 
lion 

Almond  hulls  

2.0 

■       •       •       • 
Citrus  fruits 

• 

0.3 

Citrus  oil 

Citrus  pulp,  dried  

•  •               •               • 

Fruiting  vegetables  (except 
cucurbits). 

•  •               *               * 

Tree  nuts 

20 
2.0' 

• 

0.2 
0.02 

•       •       •       • 

• 

(PR  Doc.  99-27398  Filed  10-20-99;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-300928;  FRL-6382-6] 

RIN  207&-AB78 

TebutanozictoL  Benzoic  Acid,  3,5- 
dimalhyl-1-<1 ,1-dinMtliylettiyi)-2-(4- 
•ihylbMuoyO  hydrazida;  PMtlcide 


categories  and  entities  may  include,  but 
are  not  limited  to: 


AQENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
time  limited  tolerance  for  the  indirect  or 
inadvertent  combined  residues  of 
tebufenozide  and  its  metabolite  benzoic 
acid,  3,5-dimethyl-l-{l,l- 
dimethylethyl)-2-4-(l- 
hydroxyethyi)benzoylhydrazide  in  or  on 
foliage  of  legume  vegetables  at  0.1  parts 
per  million  (ppm);  forage,  fodder,  bay 
and  straw  of  cereal  grains  at  0.5  ppm; 
grass  forage,  fodder  and  bay  at  0.5  ppm 
and  forage,  fodder,  straw  and  hay  of 
non-grass  animal  feeds  at  0.5  ppm. 
Rohm  and  Haas  Company  requested 
these  tolerances  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  as  amended  by 
the  Food  Quality  Protection  Act  of  1996. 
DATES:  This  regulation  is  effective 
October  21, 1999.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-300928, 
must  be  received  by  EPA  on  or  before 
December  20, 1999. 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
"SUPPLEMENTARY  INFORMATION" 
section.  To  ensure  proper  receipt  by 
EPA,  yoiir  objections  and  hearing 
requests  must  identify  docket  control 
number  OPP-300928  in  the  subject  line 
on  the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joseph  Tavano,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington, 
DC  20460;  telephone  number:  (703)  305- 
6411;  and  e-mail  address: 
tavano.joseph@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultiu^l  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 


Cat- 
egories 

NAICS 

Examples  of  Poten- 
tially Affected  Entities 

Industry 

111 
112 
311 
32532 

Crop  prodtx:tion 
Animal  production 
Food  manufacturing 
Pestictde  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particidar  entity,  consult  the  person 
listed  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically. You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  fi-om 
the  EPA  Internet  Home  Page  at  http:// 
wvtnv.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  docimient  under 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-300928.  The  official  record 
consists  of  the  dociunents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 


Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findingi 

In  the  Federal  Register  of  July  2, 1999 
(64  FR  35999)  (FRL-6085-6)  and 
September  1, 1999  (64  FR  47795)  (FRL- 
6096-8),  EPA  issued  a  notice  pursuant 
to  section  408  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a  as  amended  by  the  Food  Quality 
Protection  Act  of  1996  (FQPA)  (Pub.  L. 
104-170)  annoimcing  the  filing  of  a 
pesticide  petition  (PP)  for  tolerance  by 
Rohm  and  Haas  Company,  100 
Independence  Mall  West,  Philadelphia, 
PA  19106-2399.  This  notice  included  a 
siunmary  of  the  petition  prepared  by 
Rohm  and  Haas  Company,  the 
registrant.  There  were  no  comments 
received  inresponse  to  these  notices  of 
filing.  

The  petition  requested  that  40  CFR 
180.  482  be  amended  by  establishing  a 
tolerance  for  indirect  or  inadvertent 
residues  of  the  insecticide,  tebufenozide 
benzoic  acid,  3,5-dimethyl-l-(l,l- 
dimethylethyl)-2-(4- 
ethylbenzoyl)hydrazide  and  its 
metabolite  benzoic  acid,  3,5-dimethyl-l- 
(1  ,l-dimethylethyl)-2-4- 
(hydroxyethyl)benzoyl]benzoyl  in  or  on 
foliage  of  legume  vegetables;  forage, 
fodder,  hay  and  straw  of  cereal  grains; 
grass  forage,  fodder  and  hay;  and  forage, 
fodder,  straw  and  hay  of  nongrass 
animal  feeds  at  0.1,  0.5, 0.5  and  0.5  part 
per  million  (ppm)  respectively. 
Tebufenozide  is  a  reduced  risk 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  fix>m 
aggregate  exposiu-e  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposiues  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infents  and  children  bom  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
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exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997)  (FRL-5754- 
7). 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2),  for  a  tolerance  for  the 
combined  residues  of  tebufenozide  and 
its  metabolite  benzoic  acid,  3,5- 
dimethyl-l-(l,l-dimethylethyl)-2-[4-{l- 
hydroxyethyl)benzoyl]hydrazide  on 
foliage  of  legimie  vegetables;  forage, 
fodder,  hay  and  straw  of  cereal  grains; 
grass  forage,  fodder  and  hay  and  forage, 
fodder,  straw  and  hay  of  nongrass 
animal  feeds  at  0.1,  0,5,  0.5  and  0.5  ppm 
respectively.  EPA's  assessment  of  the 
dietary  exposures  and  risks  associated 
with  establishing  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  residts  of  the 
studies  to  hiunan  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  natiue  of  the 
toxic  efifects  caused  by  are  discussed  in 
i  this  unit. 

1.  Acute  toxicity  studies  with 
technical  grade:  Oral  LD50  in  the  rat  is 
>  5  grams  for  males  and  females  - 
Toxicity  Category  IV;  dermal  LD50  in  the 
rat  is  =  5,000  milligram/kilogram  (mg/ 
kg)  for  males  and  females  -  Toxicity 
Category  III;  inhalation  LCso  in  the  rat  is 
>4.5  mg/1  -  Toxicity  Category  HI; 
primary  eye  irritation  study  in  the  rabbit 
is  a  non-irritant;  primary  skin  irritation 
in  the  rabbit  >5mg  -  Toxicity  Category 
IV.  Tebufenozide  is  not  a  sentizer. 

2.  In  a  21-day  dermal  toxicity  study, 
Crl:CD'rats  (6/sex/dose)  received 
repeated  dermal  administration  of  either 
the  technical  96.1%  product  (RH- 
75,992]  at  1,000  mg/kg/day  (Limit-Dose) 
or  the  formulation  (23.1%  a.i.  product 
[RH-755,992  2F]  at  0,  62.5,  250,  or  1,000  . 
mg/kg/day,  6  hours/day,  5  days/ week 
for  21  days.  Under  conditions  of  this 
study,  RH-75,992  Technical  or  RH- 
75,992  2F  demonstrated  no  systemic 
toxicity  or  dermal  irritation  at  the 


highest  dose  tested  (HDT)  1,000  mg/kg/ 
day  during  the  21  day  study.  Based  on 
these  results,  the  NOAEL  for  systemic 
toxicity  and  dermal  irritation  in  both 
sexes  is  1,000  mg/kg/day  HDT.  A 
LOAEL  for  systemic  toxicity  and  dermal 
irritation  was  not  established. 

3.  A  1-year  dog  feeding  study  with  a 
lowest-observable-adverse-effect  level 
(LOAEL)  of  250  ppm  (9  mg/kg/day  for 
male  and  female  dogs)  based  on 
decreases  in  RBC,  HCT,  and  HOB, 
increases  in  Heinz  bodies, 
methemoglobin,  MCV,  MCH, 
reticulocytes,  platelets,  plasma  total 
bilirubin,  spleen  weight,  and  spleen/ 
body  weight  ratio,  and  liver/body 
weight  ratio.  Hematopoiesis  and 
sinusoidal  engorgement  occurred  in  the 
spleen,  and  hyperplasia  occurred  in  the 
marrow  of  the  femur  and  sternum.  The 
liver  showed  an  increased  pigment  in 
the  Kupffer  cells.  The  no-observed 
adverse  effect  level  (NOAEL)  for 
systemic  toxicity  in  both  sexes  is  50 
ppm  (1.9  mg/kg/day). 

4.  An  18-month  mouse 
carcinogenicity  study  with  no 
carcinogenicity  observed  at  dosage 
levels  up  to  and  including  1,000  ppm. 

5.  A  2-year  rat  carcinogenicity  with  no 
carcinogenicity  observed  at  dosage 
levels  up  to  and  including  2,000  ppm 
(97  mg/kg/day  and  125  mg/kg/day  for 
males  and  females,  respectively) 

6.  In  a  prenatal  developmental 
toxicity  study  in  Sprague-Dawley  rats 
(25/group)  Tebufenozide  was 
administered  on  gestation  days  6-15  by 
gavage  in  aqueous  methyl  cellulose  at 
dose  levels  of  50,  250,  or  1,000  mg/kg/ 
day  and  a  dose  voliune  of  10  ml/1^. 
There  was  no  evidence  of  maternal  or 
developmental  toxicity;  the  maternal 
and  developmental  toxicity  NOAEL  was 
1,000  mg/kg/day. 

7.  In  a  prenatal  developmental 
toxicity  study  conducted  in  New 
Zealand  white  rabbits  (20/group) 
Tebufenozide  was  administered  in  5  ml/ 
kg  of  aqueous  methyl  cellulose  at  gavage 
doses  of  50,  250,  or  1000  mg/kg/day  on 
gestation  days  7-19.  No  evidence  of 
maternal  or  developmental  toxicity  was 
observed;  the  maternal  and 
developmental  toxicity  NOAEL  was 
1,000  mg/kg/day. 

8.  In  a  1993  two-generation 
reproduction  study  in  Sprague-Dawley 
rats  tebufenozide  was  administered  at 
dietary  concentrations  of  0, 10, 150,  or 
1,000  ppm  (0,  0.8, 11.5,  or  154.8  mg/kg/ 
day  for  males  and  0,  0.9, 12.8,  or  171.1 
mg/kg/day  for  females).  The  parental 
systemic  NOAEL  was  10  ppm  (0.8/0.9 
mg/kg/day  for  males  and  females, 
respectively)  and  the  LOAEL  was  150 
ppm  (11.5/12.8  mg/kg/day  for  males  and 
females,  respectively)  based  on 


decreased  body  weight,  body  weight 
gain,  and  food  consumption  in  males, 
and  increased  incidence  and/or  severity 
of  splenic  pigmentation.  In  addition, 
there  was  an  increased  incidence  and 
severity  of  extrameduUary 
hematopoiesis  at  2,000  ppm.  The 
reproductive  NOAEL  was  150  ppm. 
(11.5/12.8  mg/kg/day  for  males  and 
females,  respectively)  and  the  LOAEL 
was  2,000  ppm  (154.8/171.1  mg/kg/day 
for  males  and  females,  respectively) 
based  on  an  increase  in  the  number  of 
pregnant  females  with  increased 
gestation  duration  and  dystocia.  Effects 
in  the  ofiispring  consisted  of  decreased 
number  of  pups  per  litter  on  postaatal 
days  0  and/or  4  at  2,000  ppm  (154.8/ 
171.1  mg/kg/day  for  males  and  females, 
respectively)  with  a  NOAtL  of  150  ppm 
(11.5/12.8  mg/kg/day  for  males  and 
females,  respectively). 

9.  In  a  1995  2-generation  reproduction 
study  in  rats  tebufenozide  was 
administered  at  dietary  concentrations 
of  0,  25,  200,  or  2,000  ppm  (0, 1.6, 12.6, 
or  126.0  mg/kg/day  for  males  and  0, 1.8, 
14.6,  or  143.2  mg/kg/day  for  females). 
For  parental  systemic  toxicity,  the 
NOAEL  was  25  ppm  (1.6/1.8  mg/kg/day 
in  males  and  females,  respectively),  and 
the  LOAEL  was  200  ppm  (12.6/14.6  mg/ 
kg/day  in  males  and  females),  based  on 
histopathological  findings  (congestion 
and  extramedidlary  hematopoiesis)  in 
the  spleen.  Additionally,  at  2,000  ppm 
(126.0/143.2  mg/kg/day  in  M/F), 
treatment-related  findings  included 
reduced  parental  body  weight  gain  and 
increased  incidence  of  hemosiderin- 
laden  cells  in  the  spleen.  Columnar 
changes  in  the  vaginal  squamous 
epithelium  and  reduced  uterine  and 
ovarian  weights  were  also  observed  at 
2,000  ppm,  but  the  toxicological 
significance  was  unknowm.  For 
offspring,  the  systemic  NOAEL  was  200 
ppm.  (12.6/14.6  mg/kg/day  in  males  and 
females),  and  the  LOAEL  was  2,000 
ppm  (126.0/143.2  mg/kg/day  in  M/F) 
based  on  decreased  body  weight  on 
postnatal  days  14  and  21. 

10.  Several  mutagenicity  tests  which 
were  all  negative.  These  include  an 
Ames  assay  with  and  without  metabolic 
activation,  an  in  vivo  cytogenetic  assay 
in  rat  bone  marrow  cells,  and  in  vitro 
chromosome  aberration  assay  in  CHO 
cells,  a  CHO/HGPRT  assay,  a  reverse 
mutation  assay  with  E.  Coli,  and  an 
unscheduled  DNA  sjmthesis  assay 
(UDS)  in  rat  hepatocy^es. 

11.  The  pharmacokinetics  and 
metabolism  of  tebufenozide  were 
studied  in  female  Sprague-Dawley  rats 
(3-6/sex/group)  receiving  a  single  oral 
dose  of  3  or  250  mg/kg  of  RH-5992,  ^*C 
labeled  in  one  of  three  positions  (A-ring, 
B-ring  or  N-butylcarbon).  The  extent  of 
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absorption  was  not  established.  The 
majority  of  the  radiolabeled  material 
was  eliminated  or  excreted  in  the  feces 
within  48  hours  within  48  hours;  small 
amounts  (1  to  7%  of  the  administered 
dose)  were  excreted  in  the  luine  and 
only  traces  were  excreted  in  expired  air 
or  remained  in  the  tissues.  There  was  no 
tendency  for  bioacculmulation. 
Absorption  and  excretion  were  rapid. 

A  total  of  11  metabohtes,  in  addition 
to  the  parent  compoimd,  were  identified 
in  the  feces;  the  parent  compound 
accounted  for  96  to  99%  of  the 
administered  radioactivity  in  the  high 
dose  group  and  35  to  43%  in  the  low 
dose  group.  No  parent  compoimd  was 
found  in  the  urine;  urinary  metabolites 
were  not  characterized.  The  identity  of 
several  fecal  metabolites  was  confirmed 
by  mass  spectral  analysis  and  other  fecal 
metabolites  were  tentatively  identified 
by  cochromatography  with  synthetic 
standards.  A  pathway  of  metabolism 
was  proposed  based  on  these  data. 
Metabolism  proceeded  primarily  by 
oxidation  of  the  three  benzyl  carbons,, 
two  methyl  groups  on  the  Bring  and  an 
ethyl  group  on  the  A  ring  to  alcohols, 
aldehydes  or  acids.  The  type  of 
metabolite  produced  varies  depending 
on  the  position  oxidized  and  extent  of 
oxidation.  The  butyl  group  on  the 
quaternary  nitrogen  also  can  be  leaved 
(minor),  but  there  was  no  fragmentation 
of  the  molecule  between  the  benzyl 
rings. 

No  qualitative  differences  in 
metabolism  were  observed  between 
sexes,  when  high  or  low  dose  groups 
were  compared  or  when  different 
labeled  versions  of  the  molecule  were 
compared. 

12.  The  absorption  and  metabolism  of 
tebufenozide  were  studied  in  a  group  of 
male  and  female  bile-duct  cannulated 
rats.  Over  a  72  hour  period,  biliary 
excretion  accoimted  for  30%  (Male)  to 
34%  (Female)  of  the  administered  dose 
while  urinary  excretion  accounted  for 
<°5%  of  the  administered  dose  and  the 
carcass  accounted  for  <0.5%  of  the 
administered  dose  for  both  males  and 
females.  Thus  systemic  absorption 
(percent  of  dose  recovered  in  the  bile, 
luine  and  carcass  was  35%  (Male)  to 
39%  (Female).  The  majority  of  the 
radioactivity  in  the  bile  (20%  (Male)  to 
24%  (Female)  of  the  administered  dose 
was  excreted  within  the  first  6  hours 
postdosing  indicating  rapid  absorption. 
Furthermore,  urinary  excretion  of  the 
metabolites  was  essentially  complete 
within  24  hours  postdosing.  A  large 
amount  67%  (Female)  to  70%  (Male)  of 
the  administered  dose  was  imabsorbed 
and  excreted  in  the  feces  by  72  hours. 
Total  recovery  of  radioactivity  was 
105%  of  the  administered  dose. 


A  total  of  13  metabolites  were 
identified  in  the  bile;  the  parent 
compound  was  not  identified  i.e.  - 
unabsorbed  compovmd  nor  were  the 
primary  oxidation  products  seen  in  the 
feces  in  the  pharmacokinetics  study. 
The  proposed  metabolic  pathway 
proceeded  primary  by  oxidation  of  the 
benzylic  carbons  to  alcohols,  aldehydes 
or  acids.  Bile  contained  most  of  the 
other  highly  oxidized  products  found  in 
the  feces.  The  most  significant 
individual  bile  metabolites  accoimted 
for  5%  to  18%  of  the  total  radioactivity 
((Female  and/or  Male).  Bile  also 
contained  the  previously  undetected  (in 
the  pharmacokinetics  study  "A"  Ring 
ketone  and  the  "B"  Ring  diol.  The  other 
major  components  were  characterized  as 
hi^  molecular  weight  conjugates.  No 
individual  bile  metabolite  accounted  for 
>5%  of  the  total  administered  dose. 
Total  bile  radioactivity  accoimted  for 
»17%  of  the  total  administered  dose. 

No  major  qualitative  differences  in 
biliary  metabolites  were  observed 
between  sexes.  The  metabolic  profile  in 
the  bile  was  similar  to  the  metabolic 
profile  in  the  feces  and  urine. 

B.  Toxicological  Endpoints 

1.  Acute  toxicity.  Toxicity  observed  in 
oral  toxicity  studies  were  not 
attributable  to  a  single  dose  (exposure). 
No  neuro  or  systemic  toxicity  was 
observed  in  rats  given  a  single  oral 
administration  of  tebufenozide  at  0,  500, 
1,000,  or  2,000  mg/kg.  No  maternal  or 
developmental  toxicity  was  observed 
following  oral  administration  of 
tebufenozide  at  1,000  mg/kg/day  (Limit- 
Dose)  during  gestation  to  pregnant  rats 
or  rabbits.  Thus  the  risk  from  acute 
exposure  is  considered  negligible. 

2.  Short-  and  intermediate-term 
toxicity.  No  dermal  or  systemic  toxicity 
was  seen  in  rats  receiving  15  repeated 
dermal  applications  of  the  technical 
(97.2%)  product  at  1,000  mg/kg/day 
(Limit-  Dose)  as  well  as  a  formulated 
(23%  a.i)  product  at  0,  62.5,  250,  or 
1,000  mg/kg/day  over  a  21  day  period. 
The  Agency  noted  that  in  spite  of  the 
hematological  effects  seen  in  the  dog 
study,  similar  effects  were  not  seen  in 
the  rats  receiving  the  compound  via  the 
dermal  route  indicating  poor  dermal 
absorption.  Also,  no  developmental 
endpoints  of  concern  were  evident  due 
to  the  lack  of  developmental  toxicity  in 
either  rat  or  rabbit  studies.  This  risk  is 
considered  to  be  negligable. 

3.  Chronic  toxicity.  EPA  has 
established  the  chronic  population 
adjusted  dose  (cPAD)  for  tebufenozide 
at  0.018  mg/kg/day.  This  endpoint  is 
based  on  the  NOAEL  of  1.8  mg/kg/day 
from  a  chronic  toxicity  study  in  dogs. 
Growth  retardation,  alterations  in 


hematology  parameters,  changes  in 
organ  wei^ts,  and  histopathological 
lesions  in  the  bone,  spleen  and  liver 
were  observed  at  the  LOAEL  of  8.7  mg/ 
kg/day  in  this  study.  An  uncertainty 
factor  (UF)  of  100  was  appUed  to 
account  for  inter-  (10  x)  and  intra-  (10 
x)  species  variation  resulting  in  a 
chronic  RfD  of  1.8  mg/kg/day  + 100  = 
0.018  mg/kg/day.  For  chronic  dietary 
risk  assessment,  the  10  x  fector  to 
account  for  the  protection  of  infrmts  and 
children  (as  required  by  FQPA)  was 
removed.  Therefore,  the  chronic 
population  adjusted  dose  (cPAD)  is 
identical  to  the  chronic  RfD,  cPAD  = 
chronic  RfD  =  0.018  mg/kg/day. 
Removing  the  lOx  factor  is  supported  by 
the  following  factors: 

i.  Developmental  toxicity  studies 
showed  no  increased  sensitivity  in 
fetuses  when  compared  to  maternal 
animals  following  in  utero  exposures  in 
rats  and  rabbits. 

ii.  Multi-generation  reproduction 
toxicity  studies  in  rats  showed  no 
increased  sensitivity  in  pups  as 
compared  to  adults  and  offspring,  (ill) 
There  are  no  data  gaps. 

4.  Carcinogenicity.  Tebufenozide  has 
been  classified  as  a  Group  E,  "no 
evidence  of  carcinogenicity  for 
humans,"  chemical  by  EPA. 

C.  Exposures  and  Risks 

1.  Fmm  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.482)  for  the  residues  of 
tebufenozide,  in  or  on  a  variety  of  raw 
agricultural  commodities.  In  today's 
action,  Tolerances  will  be  established 
for  the  indirect  or  inadvertent  combined 
residues  of  tebufenozide  and  its 
metabolite  benzoic  acid,  3,5-dimethyl-l- 
(l,l-dimethylethyl)-2-[4-(l- 
hydroxyethyl)benzoyl]hydrazide  in  or 
on  foliage  of  legume  vegetables;  forage, 
fodder,  hay  and  straw  of  cereal  grains; 
grass  forage,  fodder  and  hay  and  forage, 
fodder,  straw  and  hay  of  nongrass 
animcd  feeds  at  0.1,  0.5,  0.5  and  0.5  ppm 
respectively.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  from  as  follows: 

Section  408(b)(2)(F)  states  that  the 
Agency  may  use  data  on  the  actual 
percent  of  crop  treated  (PCT)  for 
assessing  chronic  dietary  risk  only  if  the 
Agency  can  make  the  following 
findings:  That  the  data  used  are  reliable 
and  provide  a  valid  basis  to  show  what 
percentage  of  the  food  derived  frxim 
such  crop  is  likely  to  contain  such 
•pesticide  residue;  that  the  exposure 
estimate  does  not  underestimate 
exposure  for  any  significant 
subpopulation  group;  and  if  data  are 
available  on  pesticide  use  and  food 
consumption  in  a  particular  area,  the 
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exposure  estimate  does  not  understate 
exposure  for  the  population  in  such 
area.  In  addition,  the  Agency  must 
provide  for  periodic  evaluation  of  any 
estimates  used.  To  provide  for  the 
periodic  evaluation  of  the  estimate  of 
PCT  as  required  by  section  408(b)(2)(F), 
EPA  may  require  registrants  to  submit 
data  on  PCT. 

The  Agency  used  PCT  information  as 
follows: 

Estimates  of  percent  crop  treated  were 
used  for  the  following  crops.  In  all  cases 
the  maximiun  estimate  was  used. 


Commodity 

.  Percentage 

Average 

Maximum 

Almonds:  

Apples:  

Beans/Peas.Diy 

Cotton 

Walnuts  

Cabbage.  Fresh 

Cote  Crops 

Spinach,  Fresh 
Spinach,  Proc- 
essed. 

<1 

1 

0 

1 

10 

2 

1 

2 

20 

<1 

2 

1 

4 

16 

3 

2 

3 

29 

The  Agency  believes  that  the  three 
conditions,  discussed  in  section  408 
(b)(2)(F)  in  this  imit  concerning  the 
Agency's  responsibilities  in  assessing 
chronic  dietary  risk  findings,  have  been 
met.  The  PCT  estimates  are  derived 
from  Federal  and  private  market  survey 
data,  which  are  reliable  and  have  a  valid 
basis.  Typically,  a  range  of  estimates  are 
supplied  and  the  upper  end  of  this 
range  is  assumed  for  the  exposure 
assessment.  By  using  this  upper  end 
estimate  of  the  PCT,  the  Agency  is 
reasonably  certain  that  the  percentage  of 
the  food  treated  is  not  likely  to  be 
imderestimated.  The  regional 
consumption  information  and 
consumption  information  for  significant 
subpopulations  is  taken  into  account 
throu^  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regionaJ  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  imderstate 
exposiu«  for  any  significant 
subpopulation  group  and  allows  the 


Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  ihe 
data  available  through  national  food 
consumption  surveys,  EPA  does  not 
have  available  information  on  the 
regional  consiunption  of  food  to  which 
may  be  applied  in  a  particular  area. 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occiuring  as  a  result  of  " 
a  1-day  or  single  exposure.  Toxicity 
observed  in  oral  toxicity  studies  were 
not  attributable  to  a  single  dose 
(exposure).  No  Neuro  or  systemic 
toxicity  was  observed  in  rats  given  a 
single  oral  administration  of 
tebufenozide  at  0,  500, 1,000  or  2,000 
mg/kg.  No  maternal  or  developmental 
toxicity  was  observed  following  oral 
administration  of  Tebufenozide  at  1,000 
mg/kg/day  (Limit-Dose)  during  gestation 
to  pregnant  rats  or  rabbits.  This  risk  is 
considered  to  be  negligable.  ; 

ii.  Chronic  exposure  and  risk.  In 
conducting  the  DEEM  (Dietary  Exposure 
Evaluation  Model)  for  chronic  dietary 
(food  only)  analysis,  EPA  used  tolerance 
level  residues  and  some  percent  crop 
treated  (Tier  2).  For  the  subject  crops, 
the  tolerances  used  are:  0.1  ppm  for 
foliage  of  legiune  vegetables;  0.5  ppm 
for  forage,  fodder,  hay  and  straw  of 
cereal  grains;  0.5  ppm  for  grass  forage, 
fodder  and  hay  and  0.5  ppm  for  forage, 
fodder,  straw  and  hay  of  nongrass 
animal  feeds.  The  analysis  evduates 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
Continuing  Surveys  of  Food  Intake  by 
Individuals  conducted  in  1989  through 
1992.  Siunmaries  of  the  ARC  and  their 
representations  as  percentages  of  the 
cPAD  for  the  general  population  and 
subgroups  of  interest  are  presented  in 
the  following  table. 

Chronic  Exposure  Analysis  by  the 
DEEM  System  for  Tebufenozide 


Population  Sub- 
group 


U.S.  Population 
(48  States). 


Exposure 
(mg/kg/day) 


0.0017 


cPAD  Per- 
centage ■ 


10 


Chronic  Exposure  Analysis  by  the 
DEEM  System  for 
Tebufenozide— Continued 


Population  Sub- 
group 

Exposure 
(mg/kg/day) 

cPAD  Per- 
centage' 

Children  (1-6 
years  old). 

Females  (13+/ 
nursing). 

0.0038 
0.0017 

21 
10 

1  cPAD%  =  Exposure/cPAD  X  100% 

The  subgroups  listed  above  are:  (1)  the 
U.S.  population  (48  states);  (2)  highest 
exposed  population  subgroup  that 
includes  infants  and  children;  and  (3) 
Female  13+. 

This  chronic  dietary  (food  only)  risk 
assessment  should  be  viewed  as 
conservative.  Fiuther  refinement  using 
anticipated  residue  values  and 
additional  %  crop  treated  information 
would  result  in  a  lower  estimate  of 
chronic  dietary  exposure. 

2.  From  drinking  water—  i.  Acute 
exposure  and  risk.  Because  no  acute 
dietary  endpoint  was  determined,  the 
Agency  concludes  that  there  is  a 
reasonable  certainty  of  no  harm  from 
acute  exposure  from  drinking  water. 

ii.  Chronic  exposure  and  risk.  EPA 
calculated  the  Tier  I  Estimated 
Environmental  Concentrations  (EECs) 
for  tebufenozideusing  GENEEC  (surface 
water)  and  SCI-GROW  (ground  water) 
for  use  in  the  human  health  risk 
assessment.  For  chronic  exposiu«,  the 
worst  case  EECs  for  surfece  water  and 
ground  water  were  16.5  ppb  and  1.04 
ppb,  respectively.  These  values 
represent  upper-boimd  estimates  of  the 
concentrations  that  might  be  foimd  in 
surface  and  ground  water.  These 
modeling  data  were  compared  to  the 
chronic  drinking  water  levels  of 
comparison  (DWLOCs)  for  tebufenozide 
in  groimd  and  surface  water. 

Fer  purposes  of  chronic  risk 
assessment,  the  estimated  maximiun 
concentration  for  tebufenozide  in 
surface  and  ground  waters  (16.5. 
ppb=16.5  g/L)  was  compared  to  the 
back-calculated  hiunan  health  DWLOCs 
for  the  chronic  (non-cancer)  endpoint. 
These  DWLOCs  for  various  population 
categories  are  summarized  in  the 
following  table. 


Drinking  Water  Levels  of  Comparison  for  Chronic  Exposure  to  Tebufenozide 

Population  Category 

Chronic  RfD  (mg/kg/ 
day) 

Food  Exposure 
(mg/kg/day) 

Max.  Water  Fxpo- 
sure  (mg/kg/day) 

DWLOC  (jigA.) 

EEC  Cato.Max.  (jig/L) 

U.S.  Population  (48 
states). 

Female  (13+ years)  

Children  (1-6) 

0.018 

0.018 
0.018 

0.0017 

0.0017 
0.0038 

0.016 

0.016 
0.014 

560 

480 
140 

16.5 

16.5 
16.5 
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In  perfonnmg  this  risk  assessment, 
EPA  has  calculated  drinking  water 
levels  of  comparison  (DWLOCs)  for  each 
of  the  DEEM  population  subgroups. 
Within  each  subgroup,  the  population 
with  the  highest  estimated  exposure  was 
used  to  determine  the  maximum 
concentration  of  tebufenozide  that  can 
occur  in  drinking  water  without  causing 
an  unacceptable  human  health  risk.  As 
a  comparison  value,  EPA  has  used  the 
16.5-ppb  value  in  this  risk  assessment, 
as  this  represents  a  worst-case  scenario. 
The  DWLOCs  for  tebufenozide  are  above 
the  DWEC  of  16.5  ppb  for  all  population 
subgroups.  Therefore,  the  human  health 
risk  from  exposure  to  tebufenozide 
through  drinking  water  in  not  likely  to 
exceed  EPA's  level  of  concern. 

3.  From  non-dietary  exposure. 
Tebufenozide  is  not  currently  registered 
for  use  on  any  residential  non-food 
sites.  Therefore  there  are  no  non-dietary 
acute,  chronic,  short-  or  intermediate- 
term  exposure  scenarios. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumiUative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether  has 
a  common  mechanism  of  toxicity  with 
other  substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cimiulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  does  not  appear 
to  produce  a  toxic  metabolite  produced 
by  other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
not  assumed  that  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
cumulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961,  November  26, 
1997). 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  Since  no  acute 
toxicological  endpoints  were 
established,  no  acute  aggregate  risk 
exists. 

2.  Chronic  risk.  Using  the  somewhat 
conservative  exposure  assiunptions 
described  above,  and  taking  into 
account  the  completeness  and  reliability 
of  the  toxicity  data,  H£D  has  concluded 


.  that  dietary  (food  only)  exposure  to 
tebufenozide  will  utilize  10%  of  the 
cPAD  for  the  U.S.  population,  and  21% 
of  the  cPAD  for  the  most  highly  exposed 
population  subgroup  (Children  1-6  yr). 
Submitted  environmental  fate  studies 
suggest  that  tebufenozide  is  moderately 
persistent  to  persistent  and  mobile; 
thus,  tebufenozide  could  potentially 
leach  to  ground  water  and  runoff  to 
surface  water  under  certain 
environmental  conditions.  The 
modeling  data  for  tebufenozide  indicate 
levels  less  than  HED's  DWLOCs.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  cPAD.  Since  there 
are  no  registered  residential  uses  of 
tebufenozide,  there  is  no  potential  for 
exposure  to  tebufenozide  from 
residential  uses.  HED  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  to  adults,  infants  and 
children  from  chronic  aggregate 
exposure  to  tebufenozide  residues. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  accoimt  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposiire. 

Since  there  are  currently  no  registered 
indoor  or  outdoor  residential  non- 
dietary  uses  of  tebufenozide  and  no 
short-  or  intermediate-term  toxic 
endpoints,  short-  or  intermediate-term 
aggregate  risks  do  not  exist. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  Since  tebufenozide  has  been 
classified  as  a  Group  E,  "no  evidence  of 
carcinogenicity  for  hiunans,"  this  risk 
does  not  exist. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  tebufenozide  residues. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children —  i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of ,  EPA 
considered  data  from  developmental 
toxicity  studies  in  the  rat  and  rabbit  and 
a  2-generation  reproduction  study  in  the 
rat.  The  developmental  toxicity  studies 
are  designed  to  evaluate  adverse  effects 
on  the  developing  organism  resulting 
from  maternal  pesticide  exposure  . 
gestation.  Reproduction  studies  provide 
information  relating  to  effects  frtim 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 


case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  imless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  hmnans.  EPA 
believes  that  reliable  data  support  using 
the  standard  uncertainty  factor  (usually 
100  for  combined  inter-  and  intra- 
species  variability)  and  not  the 
additional  tenfold  MOE/uncertainty 
factor  when  EPA  has  a  complete  data 
base  imder  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compoimd  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/safety  factor. 

ii.  Pre-  and  post-natal  sensitivity.  The 
toxicology  data  base  for  tebufenozide 
included  acceptable  developmental 
toxicity  studies  in  both  rats  and  rabbits 
as  well  as  a  two-generation  reproductive 
toxicity  study  in  rats.The  data  provided 
no  indication  of  increased  sensitivity  of 
rats  or  rabbits  to  in  utero  and/or 
postnatal  exposure  to  tebufenozide.  No 
maternal  or  developmental  findings 
were  observed  in  the  prenatal 
developmental  toxicity  studies  at  doses 
up  to  1000  mg/kg/day  in  rats  and 
rabbits.  In  the  two-generation 
reproduction  studies  in  rats,  effects 
occiured  at  the  same  or  lower  treatment 
levels  in  the  adults  as  in  the  offspring. 

iu.  Conclusion.  There  is  a  complete 
toxicity  database  for  tebufenozide  and 
exposure  data  is  complete  and 
reasonably  accounts  for  potential 
exposures.  For  the  reasons  siunmarized 
above,  EPA  concluded  that  an 
additional  safety  factor  is  not  needed  to 
protect  the  safety  of  infants  and 
children. 

2.  Acute  risk.  Since  no  acute 
toxicological  endpoints  were 
established,  no  acute  aggregate  risk 
exists. 

3.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  imit,  EPA 
has  concluded  that  aggregate  exposure 
to  tebufenozide  from  food  will  utilize 

2 1  %  of  die  cPAD  for  infants  and 
children.  Submitted  environmental  fate 
studies  suggest  that  tebufenozide  is 
moderately  persistent  to  persistent  and 
mobile;  thus,  tebufenozide  could 
potentially  leach  to  groimd  water  and 
runoff  to  surfece  water  under  certain 
environmental  conditions.  The 
modeling  data  for  tebufenozide  indicate 
levels  less  than  HED's  DWLOCs.  EPA 
generally  has  no  concern  for  exposures 
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below  100%  of  the  cPAD  because  the 
cPAD  represents  the  level  at  or  below 
which  daily  aggregate  dietary  exposure 
over  a  lifetime  will  not  pose  appreciable 
risks  to  human  health.  Since  there  are 
no  registered  residential  uses  of 
tebufenozide,  there  is  no  potential  for 
exposure  to  tebufenozide  from 
residential  uses.  EPA  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  to  adults,  infants  and 
children  firom  chronic  aggregate 
exposure  to  tebufenozide  residues. 

4.  Short-  or  intermediate-term  risk. 
Short  and  intermediate  term  risks  are 
judged  to  be  negligible  due  to  the  lack 
of  significant  toxicological  effects 
observed. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
tebufenozide  residues. 

IV.  Other  Consideratioiis 

A.  Metabolism  in  Plants  and  Animals 

The  qualitative  nature  of  the  residue 
in  plants  is  adequately  understood 
based  upon  acceptable  apple,  sugar  beet, 
and  rice  metabolism  studies.  EPA  has 
concluded  that  the  residue  of  regulatory 
concern  is  tebufenozide  per  se.The 
qualitative  nature  of  the  residues  in 
animals  is  also  adequately  understood 
based  on  acceptable  poultry  and 
ruminant  metabolism  studies.  For 
animals,  EPA  has  concluded  that  the 
residues  of  regulatory  concern  are 
tebufenozide  and  its  metabolites 
benzoic  acid,  3,5-dimethyl-l-(l,l- 
dimethylethyl)-2-((4-carboxymethyl) 
benzoyllhydrazide) ,  benzoic  acid,  3- 
hydroxymethyl,5-methyl-l-(l,l- 
dimethylethyl)-2-(4- 

ethylbenzoyUhydrazide  ,  the  stearic  acid 
conjugate  of  benzoic  acid,  3- 
hydroxymethyl,5-methyl-l-(l,l-  . 
dimethylethyl)-2-(4-  * 

ethylbenzoyljhydrazide  and  benzoic 
acid,  3-hydroxymethyl-5-methyl-l-(l  ,1- 
dimethylethyl)-2-(4-{l- 
hydroxyethyl)benzoyl)hydrazide. 

B.  Analytical  Enforcement  Methodology 

The  petitioner  has  submitted  method 
validation/concurrent  recovery  studies 
for  a  proposed  enforcement  method. 
This  HPLC/MS  method,  Rohm  and  Haas 
Method  TR  34-99-10  which  is  a 
combination  of  methods  TR  34-97-91 
and  TR  34-98-149,  is  to  be  used  for 
determining  residues  of  tebufenozide 
in/on  rotated  crops.  The  method, 
entitled  "Tolerance  Enforcement 
Method  for  RH-5992  and  Its  Metabolites 
in  Rotation  Crops"  has  imdergone 
successful  independent  laboratory 


validation  .  It  also  has  been  adequately 
radiovalidated  and  an  HPLC/MS-MS 
confirmatory  method  exists.  The 
proposed  enforcement  method  for 
rotated  crops  for  determining  residues 
of  tebufenozide  and  metabolites,  is 
adequate  for  collection  of  residue  data.A 
copy  of  the  method  has  been  forwarded 
to  the  Analytical  Chemistry  Branch 
(ACB)  for  petition  method  validation 
(PMV)  as  a  possible  enforcement 
method.  The  proposed  enforcement 
method  has  not  been  subjected  to  a 
complete  Agency  method  validation  at 
this  time.  EPA  has  conducted  a 
preliminary  review  of  the  method  that 
indicates  that  it  appears  to  be  suitable 
for  enforcement  purposes  pending  the 
outcome  of  the  actual  method 
validation.  Given  that  the  registrant  has 
provided  conciuxent  fortification  data  to 
demonstrate  that  the  method  is  adequate 
for  data  collection  purposes  and  has 
provided  the  Agency  with  a  successful 
Independent  Laboratory  Validation, 
coupled  with  EPA's  preliminary  review, 
EPA  concludes  that  Uie  method  is 
suitable  as  an  enforcement  method  to 
support  tolerances  associated  with  a 
conditional  registration  only.  As  a 
condition  of  the  registration,  the  Agency 
will  require  a  successful  method 
validation  and  the  registrant  will  be 
required  to  make  any  necessary 
modifications  to  the  method  resulting 
from  the  laboratory  validation. 

This  method  may  be  requested  from: 
Calvin  Furlow,  PRRIB,  IRSD  (7502C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460; 
telephone  number:  (703)  305-5229;  e- 
mail  address:  furlow.calvin@epa.gov.. 

C.  Magnitude  of  Residues 

The  foliage  portions  of  representative 
crops  from  the  cereal  grain  and  legume 
crop  groups  show  quantifiable  residues 
of  the  tebufenozide  metabolite  RH-1788 
at  the  30-day  plantback  interval.  A 
tolerance  is  required  on  those 
commodities  which  have  quantifiable 
residues:  cereal  grain  straw  and  hay, 
and  foliage  of  legiune  vegetables.  Given 
the  limited  amoimt  of  data,  the  cereal 
grain  tolerances  should  be  extended  to 
forage  and  fodder  as  well.  Tolerances  on 
rotated  crops  would  normally  require 
the  same  number  and  geographic 
location  of  residue  field  trials  as  those 
required  were  they  primary  crops.  In 
this  case,  the  crops  for  which  rotational 
crop  tolerances  are  requested,  small 
grains  and  legiunes,  have  much  greater 
production  acreage  and  geographic 
distribution  than  most  of  the  registered 
tebufenozide  primary  crop  uses.  Rather 
than  requiring  the  number  and 
geographic  diversity  of  the  rotated  crop 


field  trials,  which  would  entail  trying  to 
grow  and  treat  primary  crops  in  regions 
where  tebufenozide  is  unlikely  to  be 
used,  EPA  will  require  using  the 
number  and  geographic  diversity  for 
field  trials  of  a  primary  crop  likely  to  be 
rotated  to  grains/legumes  and  with  a  use 
pattern  which  would  produce  the 
conditions  for  highest  possible  residue 
in  rotated  crops. 

The  most  significant  crops  or  crop 
groups  which  are  rotated  and  have 
registered  tebufenozide  uses  are 
Brassica  (cole)  and  leafy  vegetables, 
cotton,  and  fruiting  vegetables.  The 
primary  crops  which  have  the 
essentially  the  highest  use  pattern,  (0.92 
lb  ai/ A/ season),  shortest  PHI  (7  days), 
highest  current  tolerances  (2-10  ppm  vs 
0.8  for  fruiting  vegetables),  and  are  most 
likely  to  be  rotated  are  Brassica  (cole) 
and  leafy  vegetables.  Leaf  lettuce  is  the 
crop  within  these  crop  groups  with  the 
highest  consumption  by  the  general 
population.  Eight  trials  are  normally 
required  to  establish  a  tolerance  on  leaf 
lettuce.  The  registrant  has  submitted 
two  trials  each  on  small  grains  and 
legumes.  Therefore,  EPA  will  require  6 
additional  crop  field  trials  (the  number 
of  residue  trials  required  for  leaf  lettuce) 
for  the  foliages  of  both  rotated  small 
cereal  grains  (e.g.,  wheat,  barley,  or  oats) 
and  legiunes,  for  a  total  of  12  additional 
trials,  to  establish  the  requested 
tolerances  on  cereal  grains  and  legiunes 
for  a  30-day  plantback  interval.  The 
guidelines  would  normally  require  63 
total  trials  on  these  crops  groups.  A 
significant  reduction  in  data  will  be 
acceptable  in  this  case  since  this  is  a 
reduced  risk  pesticide,  residues  are 
found  only  in  livestock  feed  items,  and 
those  residues  do  not  impact  tolerances 
for  animal  commodities.  Additional 
data  v\rill  not  be  required  for  grass 
forage,  fodder,  and  straw  and  on  non- 
grass  animal  feeds  (forage,  fodder,  straw, 
and  hay).The  small  grain  and  legiune 
foliage  data  will  be  translated  to  these 
commodities.  Up  to  4  years  may  be 
required  to  generate  and  review  the 
additional  rotational  crop  data.  To  allow 
the  rotation  of  crops  while  additional 
data  are  generated,  EPA  is  issuing  time- 
limited  tolerances  on  cereal  grain  forage, 
fodder,  straw,  and  hay;  grass  forage, 
fodder,  and  straw  and  non-grass  animal 
feeds  (forage,  fodder,  straw,  and  hay)  at 
0.5  ppm.  and  legume  forage  at  0.1  ppm. 
Upon  receipt  of  the  additional  data,  the 
proposed  tolerance  levels  will  be 
revisited. 

D.  International  Residue  Limits 

No  CODEX,  Canadian  or  Mexican 
limits  for  tebufenozide  have  been  were 
established  on  cereal  grain  forage, 
fodder,  straw,  and  hay;  grass  forage. 
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fodder,  and  straw  and  non-grass  animal 
feeds  (forage,  fodder,  straw,  and  hay) 
and  legume  forage.  Therefore, 
international  harminization  is  not  an 
issue  at  this  time. 

E.  Rotational  Crop  Restrictions 

EPA  has  determined  that  crops  which 
the  label  allows  to  be  treated  directly 
can  be  planted  at  any  time.  All  other 
crops  can  not  be  planted  within  30  days 
of  application. 

V.  Conclusion 

Therefore,  time  limited  tolerances  are 
established  for  the  combined  residues  of 
tebufenozide  benzoic  acid,  3,5- 
dimethy  1- 1 -(1 , 1 -dimethy  lethyl)-2-(4- 
ethylbenzoyljhydrazide  and  its 
metabolite  benzoic  acid,  3,5-dimethyl-l- 
(l.l-dimethylethyl)-2-(4-(l- 
hydroxyethyl)benzoyl)hydrazide  in 
cereal  grain  forage,  fodder,  straw,  and 
hay;  grass  forage,  fodder,  and  stfaw  and 
non-grass  animal  feeds  (forage,  fodder, 
straw,  and  hay)  at  0.5  ppm,  and  legume 
forage  at  0.1  ppm. 

VI.  Oblections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  wUl 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-300928  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  December  20,  1999. 

1.  Filing  the  request .  Youi  objection 
must  specify  the  specific  provisions  in 


the  regulation  that  you  object  to.  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Envirormiental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  You  may  also 
deliver  your  request  to  the  Office  of  the 
Hearing  Clerk  in  Room  M3708, 
Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch.  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M.  Pittsburgh.  PA  15251.  Please 
identify  the  fee  submission  be  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  (cite). 
For  additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Enviromnental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  yova  request  for  such  a  waiver  to: 
James  Hollins.  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs.  Envirormiental 
Protection  Agency.  401  M  St..  SW., 
Washington.  DC  20460. 


3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI.A.  of  this  preamble,  you  should 
also  send  a  copy  of  your  request  to  the 
PIRB  for  its  inclusion  in  the  official 
record  that  is  described  in  Unit  I.B.2.  of 
this  preamble.  Mail  yoiu'  copies, 
identified  by  docket  niunber  OPP- 
300928,  to:  Pubhc  hiformation  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs. 
Environmental  I'rotection  Agency,  401 
M  St..  SW..  Washington.  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PRIB  described  in  Unit 
I.B.2.  of  this  preamble.  You  may  also 
send  an  electronic  copy  of  your  request 
via  e-mail  to:  opp-docket@epa.gov. 
Please  use  an  ASCII  file  format  and 
avoid  the  use  of  special  characters  and 
any  form  of  encryption.  Copies  of 
electronic  objections  and  hearing 
requests  will  also  be  accepted  on  disks 
in  WordPerfect  5.1/6.1  file  format  or 
ASCn  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  imder  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (PubHc 
Law  104—4).  Nor  does  it  require  prior 
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consultation  with  State,  local,  and  tribal 
govenunent  officials  as  specified  by 
Executive  Order  12875,  entitled 
Enhancing  the  Intergovernmental 
Partnership  [56  FR  58093,  October  28, 

1993)  and  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19, 1998),  or  special 
consideration  of  enviroiunental  justice 
related  issues  under  Executive  Order 
12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 

1994)  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997).  The 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  12612,  entitled 
Federalism  (52  FR  41685,  October  30, 
1987).  This  action  directly  regulates 
growers,  food  processors,  food  handlers 
and  food  retailers,  not  States.  This 
action  does  not  alter  the  relationships  or 
distribution  of  power  and 
responsibilities  established  by  Congress 
in  die  preemption  provisions  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
21  U.S.C.  346a(b)(4).  This  action  does 
not  involve  any  technical  standards  that 
would  require  Agency  consideration  of 
volimtary  consensus  standards  pursuant 
to  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Pubhc  Law  104- 
113,  section  12(d)  (15  U.S.C.  272  note). 
In  addition,  since  tolerances  and 
exemptions  that  are  estabUshed  on  the 
basis  of  a  petition  under  FFDCA  section 
408(d),  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 

Vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 


the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultiual  commodities,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  October  12. 1999. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  (346a),  and 
371. 

2.  In  §  180.482,  by  adding  text  to 
paragraph  (d)  to  read  as  follows: 


§180.482 
residues. 


Tebufenozide;  tolerances  for 


(d)  Indirect  or  inadvertent  residues. 
Tolerances  are  established  for  the 
indirect  or  inadvertent  combined 
residues  of  tebufenozide  benzoic  acid, 
3,5-dimethyl-l-(l,l-dimethylethyl)-2-(4- 
ethylbenzoyUhydrazide  and  its 
metabolite  benzoic  acid,  3,5-dimethyl-l- 
(l.l-dimethylethyl)-2-  [4-(l- 
hydroxyethyl)benzoyl]hydrazide  in  or 
on  the  raw  agricultural  commodities 
when  present  therin  as  a  result  of  the 
application  of  tebufenozide  to  growing 
crops  listed  in  paragraph  (a)  of  this 
section  to  read  as  follows: 


Parts  per 
million 

Expiration/ 

Ck)mmodity 

Revocation 
Date 

Foliage  of  leg- 

0.1 

9/30/03 

ume  vegeta- 

bles. 

Forage,  fodder. 

0.5 

9^30/03 

hay  and 

straw  of  ce- 

real grains. 

' 

Forage,  fodder, 

0.5 

9/30/03 

straw  and 

fiay  of  non- 

grass  animal 

feeds. 

Grass  forage, 

0.5 

9^30/03 

fodder  and 

hay. 

[FR  Doc.  99-27393  Filed  10-20-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300932;  FRL-6385-«] 
RIN  2070-AB78 

Setttoxydim;  Pesticide  Tolerances  for 
Emergency  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
time-limited  tolerance  for  combined 
residues  of  sethoxydim  and  its 
metabolites  containing  the  2- 
cyclohexen-1-one  moiety  (calculated  as 
the  herbicide)  in  or  on  buckwheat.  This 
action  is  in  coimection  with  a  crisis 
exemption  declared  tmder  section  18  of 
the  Federal  Insecticide.  Fimgicide.  and 
Rodenticide  Act  authorizing  use  of  the 
pesticide  on  buckwheat.  This  regulation 
establishes  a  maximum  permissible 
level  for  residues  of  sethoxydim  in  this 
food  commodity.  The  tolerance  will 
expire  and  is  revoked  on  December  31, 
2001. 

DATES:  This  regulation  is  effective 
October  21.  1999.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-300932, 
must  be  received  by  EPA  on  or  before 
December  20, 1999. 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VII.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA.  your 
objections  and  hearing  requests  must 
identify  docket  control  number  OPP- 
300932  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Libby  Pemberton,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Enviroiunental  Protection 
Agency.  401  M  St..  SW.,  Washington. 
DC  20460;  telephone  nmnber:  (703) 
308-9364;  and  e-mail  address: 
pemberton.libby@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
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affected  categories  and  entities  may 
include,  but  are  not  limited  to: 


Categories 

NAICS 

Examples  of  Po- 
tentially Affected 
Entities 

Industry 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1.  Electronically Movi  may  obtain 
electronic  copies  of  this  dociunent,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  doctunent  under 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  control  number 
OPP-300932.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  docimients 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  diuing  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 


Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

EPA,  on  its  own  initiative,  in 
accordance  with  sections  408  (1)(6)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a,  is 
establishing  a  tolerance  for  combined 
residues  of  the  herbicide  sethoxydim  (2- 
[1  -(ethoxyiniino]butyl)-5-[2- 
(ethylthio)propyl]-3-hydroxy-2- 
cyclohexen-1-one)  and  its  metabolites 
containing  the  2-cyclohexen-l-one 
moiety  (calculated  as  the  herbicide),  in 
or  on  buckwheat  at  10  part  per  million 
(ppm).  This  tolerance  will  expire  and  is 
revoked  on  December  31,  2001.  EPA 
will  publish  a  document  in  the  Federal 
Register  to  remove  the  revoked 
tolerance  from  the  Code  of  Federal 
Regidations. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment.  EPA  does  not  intend  for  its 
actions  on  section  18  related  tolerances 
to  set  binding  precedents  for  the 
application  of  section  408  and  the  new 
safety  standard  to  other  tolerances  and 
exemptions. 

Section  408(b){2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A){ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
expostue  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposiure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

Section  18  of  the  Federal  Insecticide, 
Fimgicide,  and  Rodenticide  Act  (FIFRA) 
authorizes  EPA  to  exempt  any  Federal 
or  State  agency  from  any  provision  of 


FIFRA,  if  EPA  determines  that 
"emergency  conditions  exist  which 
require  such  exemption."  This 
provision  was  not  amended  by  the  Food 
Quality  Protection  Act  (FQPA).  EPA  has 
established  regulations  governing  such 
emergency  exemptions  in  40  CFR  part 
166. 

m.  Emergency  Exemption  for 
Sethoxydim  on  Buckwheat  and  FFDCA 
Tolerances 

On  June  18, 1999,  the  North  Dakota 
Department  of  Agriculture  availed  itself 
of  the  authority  to  declare  the  existence 
of  a  crisis  situation  within  the  state, 
thereby  authorizing  use  imder  FIFRA 
section  18  of  sethoxydim  on  buckwheat 
for  control  of  volunteer  grains,  foxtail, 
and  quackgrass.  Abnormal  weather 
consisting  of  above  average  rainfall  and 
cooler  temperatures  combined  with  a 
lack  of  labeled  products  available  for 
grass  control  in  buckwheat  has  resulted 
in  increased  germination  of  volunteer 
cereal  grains,  foxtail  and  quackgrass. 
The  densities  of  these  pests  would  cause 
economic  loss  if  not  controlled. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
sethoxydim  in  or  on  buckwheat.  In 
doing  so,  EPA  considered  the  safety 
standard  in  FFDCA  section  408(b)(2), 
and  EPA  decided  that  the  necessary 
tolerance  imder  FFDCA  section  408(1)(6) 
would  be  consistent  with  the  safety 
standard  and  with  FIFRA  section  18. 
Consistent  with  the  need  to  move 
quickly  on  the  emergency  exemption  in 
order  to  address  an  tirgent  non-routine 
situation  and  to  ensure  that  the  resulting 
food  is  safe  and  lawful,  EPA  is  issuing 
this  tolerance  without  notice  and 
opportunity  for  public  comment  as 
provided  in  section  408{1)(6).  Although 
this  tolerance  will  expire  and  is  revoked 
on  December  31,  2001,  imder  FFDCA 
section  408(1)(5),  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerance  remaining  in 
or  on  buckwheat  after  that  date  will  not 
be  imlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
xmder  FIFRA,  and  the  residues  do  not 
exceed  a  level  that  was  authorized  by 
this  tolerance  at  the  time  of  that 
application.  EPA  will  take  action  to 
revoke  this  tolerance  earlier  if  any 
experience  with,  scientffic  data  on,  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  this  tolerance  is  being 
approved  under  emergency  conditions, 
EPA  has  not  made  any  decisions  about 
whether  sethoxydim  meets  EPA's 
registration  requirements  for  use  on 
buckwheat  or  whether  a  permanent 
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tolerance  for  this  use  would  be 
appropriate.  Under  these  circumstances, 
EPA  does  not  believe  that  this  tolerance 
serves  as  a  basis  for  registration  of 
sethoxydim  by  a  State  for  special  local 
needs  under  FIFRA  section  24(c).  Nor 
does  this  tolerance  serve  as  the  basis  for 
any  State  other  than  North  Dakota  to  use 
this  pesticide  on  this  crop  under  section 
18  of  FIFRA  without  following  all 
provisions  of  EPA's  regulations 
implementing  section  18  as  identified  in 
40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemption  for  sethoxydim,  contact  the 
Agency's  Registration  Division  at  the 
address  provided  imder  "FOR 
FURTHER  INFORMATION  CONTACT." 

IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997)  (FRL-5754- 

7). 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  sethoxydim  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  a 
time-limited  tolerance  for  combined 
residues  of  sethoxydim  (2-[l- 
(ethoxyimino]butyl)-5-(2- 
(ethylthio)propyll-3-hydroxy-2- 
cyclohexen-1-one)  and  its  metabolites 
containing  the  2-cyclohexen-l-one 
moiety  (calculated  as  the  herbicide)  on 
buckwheat  at  10  ppm.  EPA's  assessment 
of  the  dietary  exposures  and  risks 
associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  hiunan  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  sethoxydim  are 
discussed  in  this  unit. 

B.  Toxicological  Endpoint 

1.  Acute  toxicity.  In  a  rat 
developmental  study  rats  received  doses 
of  0,  50. 180,  650.  and  1,000  milligrams/ 


kilogram/day  (mg/kg/day).  The  maternal 
toxicity  no-observed-adverse-effect  level 
(NOAEL)  was  180  mg/kg/day  and  the 
lowest-observed-adverse-effect  level 
(LOAEL)  was  650  mg/kg/day  based  on 
irregular  gait,  decreased  activity, 
excessive  salivation,  and  ano-genital 
staining.  For  developmental  toxicity  the 
NOAEL  was  180  mg/kg/day  and  the 
LOAEL  was  650  mg/kg/day  based  on  21- 
22%  decrease  in  fetal  weights, 
filamentous  tail  and  lack  of  tail  due  to 
the  absence  of  accral  and/or  caudal 
vertebrae,  and  delayed  ossification  in 
the  hyoids,  vertebral  centrum  and/or  , 
transverse  processes,  stemebrae  and/or 
metatarsal,  and  pubes.  The  end  point  for 
use  in  the  risk  assessment  is  the 
maternal  NOAEL  of  180  mg/kg/day.  The 
end  point  is  set  on  maternal  effects 
because  the  NOAEL  for  developmental 
effects  is  also  180  mg/kg/day. 

2.  Short-  and  intermediate-term 
toxicity.  No  short-  or  intermediate- 
dermal  or  inhalation  endpoints  were 
identified.  In  a  21  day  dermal  study 
with  rabbits  dosed  at  0,  40,  200,  or  1,000 
mg/kg/day,  there  was  no  evidence  of 
compound  related  toxicity  on  clinical 
signs,  body  weights,  food  consiunption, 
food  efficiency,  eye  health,  clinical 
pathology,  organ  weights,  or  gross 
pathology.  The  NOAEL  was  greater  than 
1,000  mg/kg/day  (limit  dose)  in  the 
acute  inhalation  study  with  rats  the  LCso 
was  6.03  mg/1  (males)  and  6.28  mg/1 
(females),  placing  sethoxydim  in 
category  IV. 

3.  Chronic  toxicity.  EPA  has 
established  the  Reference  Dose  (RfD)  for 
sethoxydim  at  0.9  mg/kg/day.  This  RfD 
is  based  on  a  finding  of  equivocal 
anemia  in  the  1-year  dog  study.  The 
NOAEL  was  8.86  mg/kg  in  males  and 
9.41  mg/kg  in  females. 

4.  Carcinogenicity.  Sethoxydim  is  not 
classified.  Available  studies  show  no 
evidence  of  carcinogenicity  in  rats  or 
mice. 

C.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  estabUshed  (40 
CFR  180.412)  for  the  combined  residues 
of(2-[l-(ethoxyimino]butyl)-5-[2- 
(ethylthio)propyl]-3-hydroxy-2- 
cyclohexen-1-one)  and  its  metabolites 
containing  the  2-cyclohexen-l-one 
moiety  (calculated  as  the  herbicide),  in 
or  on  a  variety  of  raw  agricultiual 
commodities.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  and  risks  from  sethoxydim  as 
follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 


a  1-day  or  single  exposure.  The  acute 
dietary  endpoint  is  180  mg/kg/day 
based  on  NOAEL's  of  180  mg/kg/day  for 
maternal  and  developmental  effects  in 
the  rabbit  developmental  study.  The 
FQPA  safety  factor  of  3x  was  applied  to 
females  13+  only  because  the  endpoint 
(based  on  decrease  in  fetal  wei^ts, 
filamentous  tail  and  lack  of  tail  due  to 
absence  of  sacral  and/or  caudal 
vertebrae,  delayed  ossification  in  the 
hyoids,  vertebral  centrum  and/or 
transverse  processes,  stemebrae  and/or 
metatarsal)  ocous  only  during  in  utero 
exposure  and  is  not  a  postnatal  effect. 
Since  the  effects  occur  during  in  utero 
exposiu«,  it  is  not  an  appropriate 
endpoint  for  acute  dietary  risk 
assessment  of  infants  and  children. 

In  conducting  this  acute  dietary  risk 
assessment,  the  Agency  made  very 
conservative  assiunptions~100%  of  all 
commodities  having  sethoxydim 
tolerances  will  contain  sethoxydim 
regulable  residues  and  those-residues 
will  be  at  the  level  of  the  tolerance- 
which  result  in  an  over  estimation  of  ~ 
human  dietary  exposure. 

From  the  acute  dietary  (food  only) 
risk  assessment,  a  high-end  exposure 
estimate  of  0.2  mg/kg/day  was 
calculated.  This  exposure  yielded 
dietary  (food  only)  margins  of  exposure 
(MOEs)  ranging  from  420  for  children 
(1-6  years  old)  to  622  for  female  13+  and 
greater  than  500  for  all  other  subgroups. 

ii.  Chronic  exposure  and  risk.  The 
FQPA  Safety  Factor  will  not  be  appUed 
for  chronic  dietary  risk  assessment 
because  the  endpoint  is  based  on 
anemia  in  male  dogs.  The  endpoint  for 
which  the  FQPA  safety  fector  is  based 
is  an  in  utero  effect  and  can  not  result 
from  postnatal  exposure.  There  was  no 
indication  of  increased  susceptibility  in 
the  prenatal  developmental  study  in 
rabbits  following  in  utero  exposiu^.  In 
the  2-generation  reproduction  study  in 
rats,  effects  in  offspring  were  observed 
only  at  above  treatment  levels  which 
resulted  in  evidence  of  appreciable 
parental  toxicity.  No  increased 
susceptibility  was  demonstrated  in  the 
developmental  toxicity  study  with  rats 
when  die  maternal  and  developmental 
NOAELs/LOAELs  were  compared. 

In  conducting  this  chronic  dietary  risk 
assessment,  the  Agency  has  made  very 
conservative  assumptions  no  percent 
crop-treated  data  were  used  and  all 
commodities  having  sethoxydim 
tolerances  will  contain  sethoxydim 
residues  and  those  residues  will  be  at 
the  level  of  the  tolerance  which  will 
residt  in  an  overestimate  of  human 
dietary  exposure. 

The  sethoxydim  tolerances  (published 
and  pending)  result  in  a  Theoretical 
Maximum  Residue  Contribution 
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(TMRC)  that  is  equivalent  to  the 
following  percentages  of  the  RfD: 


Subgroup 

U.S.  Popuiatkxi 

All  Infants 

Nursing  Infants 

Non-Nursing  Infants  (<  1 
yearoid)  

Childfen  (1-6  years  oM) 

CNIdren  (7-12  years  dd) 

Female  (13+,  nursing)  .... 

Males  (1»-19  years  old) 

U.S  Population  (Autumn 
Season) 

Norttieast  Region 

Hispantes  

Non-Hispanic  Ott)ers  


TMRC 


0.03966 
0.06666 
0.02027 

0.08619 
0.08635 
0.05859 
0.04115 
0.04074 

0.04115 
0.04121 
0.04016 
0.04119 


%RFD 


44 
74 
22 

96 
95 
65 
46 
45 

46 
46 
45 
46 


The  subgroups  Hsted  above  are  (1)  the 
U.S.  population  (48  states);  (2)  those  for 
infants,  children,  females,  13-«-  nursing; 
and  other  subgroups  for  which  the 
percentage  of  RfD  occupied  is  greater 
than  occupied  by  the  subgroup  U.S. 
population. 

2.  Fmm  driziking  water.  Based  on 
information  available,  sethoxydim  is  a 
non-pOTsistent,  but  highly  mobile 
compoimd  in  soil  and  water 
environments.  There  are  no  Maximum 
Ointaminant  Levels  or  Health 
Advisories  established  for  sethoxydim 
residues  in  drinking  water. 

For  this  proposed  Section  18  use,  EPA 
used  the  Screening  Concentration  In 
GROund  Water  (SCI-GROW)  model  to 
estimate  the  concentration  of 
sethoxydim  residues  in  ground  water. 
The  maximum  long-term  estimated 
concentration  is  not  expected  to  exceed 
3  parts  per  billion  (ppb)  (chronic),  and 
the  maximum  residue  concentration 
using  an  average  anaerobic  half-life  of 
85  days,  is  predicted  to  be  33  ppb 
(acute);  EPA  used  the  generic  expected 
environmental  concentration  (GENEEC) 
model  to  estimate  the  concentration  of 
sethoxydim  residues  in  surface  water. 
The  peak  expected  environmental 
concentration  (EEC)  was  42  ppb  (acute), 
while  the  56-day  average  EEC  was  27 
ppb  (chronic). 

3.  From  non-dietary  exposure. 
Sethoxydim  is  currently  registered  for 
use  on  the  following  residential  non- 
food sites:  ornamentals  and  flowering 
plants,  recreational  areas,  and 
buildings/structures  (outdoor  non- 
agricultural).  These  residential  uses 
comprise  a  short-  and  intermediate-term 
exposure  scenario,  but  do  not  comprise 
a  chronic  exposure  scenario. 


i.  Acute  exposure  and  risk.  There  is  a 
potential  for  exposure  to  sethoxydim  by 
homeowner  mixers/applicators. 
However,  since  no  endpoints  for  dermal 
or  inhalation  were  selected,  the  use  on 
residential  non-food  sites  is  not 
expected  to  pose  an  unacceptable  acute 
risk. 

ii.  Chronic  exposure  and  risk.  The 
registered  uses  for  sethoxydim  do  not 
comprise  a  chronic  exposure  scenario.  A 
chronic  non-dietary  endpoint  was  not 
selected;  therefore,  the  use  on 
residential  non-food  sites  is  not 
expected  to  pose  an  imacceptable 
chronic  risk. 

iii.  Short-  and  intermediate-term 
exposure  and  risk.  Short-term  or 
intermediate-term  endpoints  were  not 
identified.  However,  the  following 
scenarios  may  result  if  herbicides 
containing  sethoxydim  are  applied  to 
residentisd  turf,  and/or  ornamental 
plants:  incidental  non-dietary  ingestion 
of  residues  on  lawns  from  hand-to- 
mouth  transfer,  ingestion  of  pesticide- 
treated  turlgrass,  and  incidental 
ingestion  of  soil  from  treated  lawns.  A 
residential  exposure  estimate  and  risk 
assessment  was  conducted  for 
postappUcation  exposure  following  the 
application  of  sethoxydim  on  tiirf  and 
ornamental  gardens.  The  acute  dietary 
endpoint  was  used  for  this  risk 
assessment  because  the  acute  dietary 
endpoint  provides  the  worst  case 
estimate  of  risk  and  exposiue  for  these 
use  patterns.  The  assessment  was 
performed  using  Draft  SOPs  for 
Residential  Exposure  Assessments  (12/ 
18/98).  The  proposed  postappUcation 
aggregate  exposure  assessment  takes 
into  account  chronic  dietary  exposure 
plus  outdoor  residential  exposures. 
These  exposure  assessments  assimie 
that  20  percent  of  the  application  rate  is 
available  from  the  turf  grass  as 
dislodgeable  residue  and  2  hours  as  the 
duration  of  exposure.  These 
assumptions  are  considered 
conservative  and  protective. 

Exposures  and  MOEs  were  calculated 
to  be  0.053  mg/kg/day  (MOE  of  3400)  for 
hand  to  mouth  transfer  for  treated  lawns 
(toddlers),  0.0012  mg/kg/day  (MOE  of 
150,000)  for  ingestion  of  treated  turf 
grass  (toddler),  and  0.000025  (MOE  of 
7,000,000)  for  incidental  ingestion  of 
soil  (toddlers).  MOEs  exceeded  100  for 
all  three  scenarios.  MOEs  greater  than  or 
equal  to  100  do  not  exceed  the  Agency's 
level  of  concern. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 


effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
sethoxydim  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
oimulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
sethoxydim  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  sethoxydim  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  more  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997). 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  Using  the  pubUshed  and 
pending  tolerances,  tibe  dietary  (food  - 
only)  acute  MOEs  range  from  420  for 
children  (1-6  year)  to  622  for  females 
13+  years.  The  level  of  concern  for 
females  13  +  years  is  300  (includes  3X 
safety  factor)  for  acute  sethoxydim 
exposure  and  100  for  all  other 
population  subgroups.  This  risk 
estimate  should  be  viewed  as  highly 
conservative;  refinement  using 
anticipated  residue  values  and  percent 
crop  treated  data  in  conjimction  with 
Monte  Carlo  analysis  will  result  in  a 
lower  acute  dietary  exposure  estimate. 
The  dietary  exposure  does  not  exceed 
the  Agency's  level  of  concern. 

Sethoxydim  is  a  non  persistent,  but 
highly  mobile  compound  in  soil  and 
water  environments.  The  modeling  data 
for  sethoxydim  in  drinking  water 
indicate  levels  less  than  OPP's  DWLOC 
for  acute  exposure.  Since  a  refined  acute 
risk  for  food  only  would  not  exceed 
EPA's  levels  of  concern  for  acute  dietary 
exposures  and  the  monitoring  and 
modeling  levels  in  water  are  less  than 
the  acute  DWLOC,  gPA  does  not  expect 
aggregate  acute  exposure  to  sethoxydim 
will  pose  an  imacceptable  risk  to  hiunan 
health. 

2.  Chronic  risk.  Using  the  TMRC 
exposure  assumptions  described  in  this 
unit,  EPA  has  concluded  that  aggregate 
exposure  to  sethoxydim  from  food  will 
utilize  44  percent  of  the  RfD  for  the  U.S. 
population.  The  major  identifiable 
subgroup  with  the  highest  aggregate 
exposure  is  95%  for  children  1  to  6 
years;  discussed  below.  EPA  generally 
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has  no  concern  for  exposures  below 
100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposxire  to  sethoxydim  in  drinking 
water  and  from  non-  dietary,  non- 
occupational exposure,  EPA  does  not 
expect  the  aggregate  exposure  to  exceed 
100%  of  the  RfD. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-tenn  aggregate 
exposiu-e  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure. 

Endpoints  for  short  or  intermediate 
term  were  not  selected.  An  aggregate 
exposure  estimate  and  risk  assessment 
was  conducted  for  post-application 
exposure  to  sethoxydim  on  turf  and 
ornamental  plants  taking  into  account 
chronic  exposure  from  food  and  the 
acute  dietary  NOAEL.  The  residting 
MOEs  (1390-2350)  are  not  of  concern  to 
the  Agency. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  Sethoxydim  has  not  ben 
classified.  Available  studies  do  not 
show  evidence  of  carcinogenicity  in  rats 
or  mice. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  sethoxydim  residues. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children —  i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
sethoxydim,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  during 
gestation.  Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  accoimt  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  in&nts  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 


of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  himians.  EPA 
believes  that  reliable  data  support  using 
the  standard  MOE  and  uncertainty 
factor  (usually  100  for  combined 
interspecies  and  intraspecies  variability) 
and  not  the  additional  tenfold  MOE/ 
uncertaunty  factor  when  EPA  has  a 
complete  data  base  imder  existing 
guidelines  and  when  the  severity  of  the 
effect  in  infants  or  children  or  the 
potency  or  unusual  toxic  properties  of  a 
compound  do  not  raise  concerns 
regarding  the  adequacy  of  the  standard 
MOE/safety  factor. 

ii.  Prenatal  and  postnatal  sensitivity. 
There  was  no  indication  of  increased 
susceptibility  in  the  prenatal 
developmental  toxicity  study  in  rabbits 
following  in  utero  exposure.  In  the  2- 
generation  reproduction  study  in  rats, 
effects  in  the  offspring  were  observed 
only  at  or  above  treatment  levels  which 
resulted  in  evidence  of  appreciable 
parental  toxicity.  No  increased 
susceptibility  was  demonstrated  in  the 
developmental  toxicity  studies;  however 
developmental  toxic  effects,  were 
observed  at  the  highest  dose  tested 
(LOAEL). 

Acceptable  developmental  toxicity 
studies  have  been  performed  in  rats  and 
rabbits;  an  acceptable  2-generation 
reproduction  study  has  also  been 
performed  in  rats.  A  chronic  feeding/ 
carcinogenicity  guideline  study  in  rats 
has  been  submitted  and  is  oirrently 
imdergoing  review.  An  initial 
examination  of  the  study  supports  the 
current  findings  of  no  evidence  of 
carcinogenicity.  There  is  a  complete 
toxicity  database  for  sethoxydim  and 
exposiu^  data  is  complete  or  is 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures. 

The  FQPA  Safety  Factor  is  to  be 
retained  in  case  of  developmental 
toxicity  in  the  absence  of  maternal 
toxicity.  Since  malformations  were  seen 
in  the  rat  study  at  levels  that  produced 
minimal  maternal  toxicity.  The  Agency 
concluded  that  an  FQPA  safety  factor  is 
needed.  However,  it  was  determined 
that  the  lOX  safety  factor  need  not  be 
retained,  instead,  the  safety  factor 
should  be  reduced  to  3X  based  on  the 
following  weight  of  evidence 
considerations:  (1)  developmental 
toxicity  was  seen  in  only  one  species,  in 
the  presence  of  maternal  toxicity,  and  at 
a  very  high  dose  (650  mg/kg/day)  that 
approached  the  Limit-Dose  of  1 ,000  mg/ 
kg/day;  (2)  no  developmental  toxicity 
was  observed  in  the  rabbit  study  at  the 
highest  dose  tested  (400  mg/kg/day);  (3) 
there  was  no  increased  susceptibility 
seen  in  the  2-generation  reproduction 


study  in  rats  at  doses  up  to  150  mg/kg/ 
day  (highest  dose  tested);  and  (4)  lack  of 
concern  for  structxue  activity 
relationship  (i.e.  no  significant 
developmental  or  reproductive  toxicity 
was  seen  with  the  structural  analog, 
clethodim.) 

Exposure  assessments  do  not  indicate 
a  concern  for  potential  risk  to  infants 
and  children  based  on;  (1)  the  dietary 
exposure  assessments  use  field  study 
data  and  assvune  100%  crop  treated 
which  results  in  an  overestimate  of 
dietary  exposure;  (2)  limited  monitoring 
data  is  used  for  ground  and  surface 
source  drinking  water  exposure 
assessments,  resulting  in  estimates 
considered  to  be  reasonable  upper- 
bound  concentrations;  (3)  there  is  a 
potential  for  post-application  hand-to- 
mouth  exposure  to  toddlers  associated 
with  lawn  use,  however,  the  use  of 
conservative  models  and/or 
assumptions  in  the  residential  exposure 
assessment  provide  adequate  protection 
of  infants  and  children. 

The  FQPA  safety  factor  is  applicable 
for  acute  dietary  risk  assessment  for 
females  13  +  because  the  endpoint 
occxirs  only  diuing  in  utero  exposure 
and  is  not  a  postnatal  effect.  Since  the 
effects  occur  during  in  utero  exposure, 
it  is  not  an  appropriate  endpoint  for 
acute  dietary  risk  assessment  of  infants 
and  children.  The  FQPA  safety  factor  is 
not  applied  for  chronic  risk  assessment 
because  the  endpoint  is  an  in  utero 
effect  and  can  not  result  from  postnatal 
exposure.  The  FQPA  safety  factor  is  not 
applicable  to  the  post-application  hand- 
to-mouth  exposure  associated  with  the 
lawn  use  since  this  exposure  scenario 
would  only  be  expected  for  toddlers  and 
not  for  females  13-f . 

iii.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  sethoxydim  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures. 

2.  Acute  risk.  Using  the  conservative 
exposure  assiunptions  that  100%  of  the 
commodities  having  sethoxydim 
tolerances  will  contain  sethoxydim 
regulable  residues  and  that  those 
residues  will  be  at  the  level  of  the 
tolerance.  EPA  calculated  acute  dietary 
(food  only)  MOEs  ranging  from  420  for 
children  (1-6  years  old)  to  622  for 
females  13+  years.  The  level  of  concern 
is  300  (3x  safety  factor  x  100)  for 
females  13+  years  and  100  for  all  other 
subgroups. 

3.  Chronic  risk.  Using  the  exposure 
assiunptions  described  in  this  unit.  EPA 
has  concluded  that  aggregate  exposure 
to  sethoxydim  from  food  will  utilize  less 
than  100%  of  the  Rfl)  for  nursing 
infants,  non-nursing  infants  (<  1  years 
old),  children  (1-6  years  old),  and 
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children  {7-12  years  old).  EPA  generally 
has  no  concern  for  exposures  below 
100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposure  to  sethoxydim  in  drinking 
water  and  from  non-dietary,  non- 
occupational exposure,  EPA  does  not 
expect  the  aggregate  exposure  to  exceed 
100%  of  the  RfD. 

4.  Short-  or  intermediate-term  risk.  An 
aggregate  exposure  estimate  and  risk 
assessment  was  conducted  for  post- 
application  exposure  to  sethoxydim  on 
turf  and  ornamental  plants  taking  into 
account  chronic  exposure  from  food  and 
the  acute  dietary  NOAEL.  The  resulting 
MOEs  (1,390-2,350)  are  not  of  concern 
to  EPA. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
sethoxydim  residues. 

V.  Other  Considerations 

A.  Metabolism  in  Plants  and  Animals 

The  metabolism  of  sethoxydim  in 
plants  and  animals  is  understood.  The 
tolerances  for  plant  and  animal 
commodities  are  expressed  as  the 
combined  residues  of  sethoxydim  and 
its  metabolites  containing  the  2- 
cyclohexen-1-one  moiety  (calculated  as 
the  herbicide). 

B.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(gas-hquid  chromatography  GLC  wi& 
flame  photometric  detection)  is 
available  (Method  I.  PAM  U)  to  enforce 
the  tolerance  expression. 

C.  Magnitude  of  Residues 

Residues  of  sethoxydim  and  its 
metabolites  containing  the  2- 
cyclohexen-1-one  moiety  are  not 
expected  to  exceed  10.0  pjnn  in/on 
buckwheat  or  its  processed  commodity 
flour  as  a  result  of  this  Section  18  use. 
Secondary  residues  are  not  expected  in 
animal  commodities  as  no  feed  items 
are  associated  with  this  Section  18  use. 

D.  International  Residue  Limits 

There  are  no  Codex,  Canadian,  or 
Mexican  residue  limits  for  sethoxydim 
on  buckwheat.  Therefore, 
harmonization  is  not  an  issue  for  this 
Section  18  use. 

E.  Rotational  Crop  Restrictions 

No  rotational  crop  restrictions  are 
specified  in  the  Section  18  or  Federal 
label. 


VI.  Conclusion 

Therefore,  the  tolerance  is  established 
for  combined  residues  of  (2-[l- 
(ethoxyiminoIbutyl)-5-[2-(ethylthio) 
propylJ-3-hydroxy-2-cyclohexen-l-one) 
and  its  metabolites  containing  the  2- 
cyclohexen-1-one  moiety  (calculated  as 
the  herbicide)  in  buckwheat  at  10  ppm. 

Vn.  Ob)ections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procediu-al  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FTDCA  by  the  FQPA  of  1996,  EPA  wiU 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensiu'e  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-300932  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  December  20, 1999. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
coimection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 


public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  You  may  also 
deliver  your  request  to  the  Office  of  the 
Hearing  Clerk  in  Rm.  M3708,  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC 
20460.  The  Office  of  the  Hearing  Clerk 
is  open  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Office  of  the  Hearing  Clerk  is  (202)  260- 
4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accoimting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 

3602  7  7M,  Pittsbu^,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW„ 
Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St. ,  SW., 
Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  Vn.A.,  you  should  also  send  a  copy 
of  yoiu-  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  the  docket  control 
number  OPP-300932,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person  or  by 
courier,  bring  a  copy  to  the  location  of 
the  PIRIB  described  in  Unit  I.B.2.  You 
may  also  send  an  electronic  copy  of 
your  request  via  e-mail  to:  opp- 
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docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  file 
format  or  ASCII  file  format.  Do  not 
include  any  CBI  in  your  electronic  copy. 
You  may  also  submit  an  electronic  copy 
of  youi  request  at  many  Federal 
Depository  Libraries. 

B.  When  Will  the  Agency  Gmnt  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  accoimt 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  maimer  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vm.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  section  408  of  the  FFDCA.  The 
Office  of  Management  and  Budget 
(OMB)  has  exempted  these  types  of 
actions  fi-om  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  prior 
consultation  with  State,  local,  and  tribal 
government  officials  as  specified  by 
Executive  Order  12875,  entitled 
Enhancing  the  Intergovernmental 
Partnership  (58  FR  58093.  October  28, 

1993)  and  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19, 1998),  or  special 
consideration  of  environmental  justice 
related  issues  imder  Executive  Order 
12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16. 

1994)  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23, 1997).  The 
Agency  has  determined  that  this  action 


will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
.  the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent,  as  specified  in 
Executive  Order  12612,  entitled 
Federalism  (52  FR  41685.  October  30. 
1987).  This  action  directly  regulates 
growers,  food  processors,  food  handlers 
and  food  retailers,  not  States.  This 
action  does  not  alter  the  relationships  or 
distribution  of  power  and 
responsibilities  established  by  Congress 
in  the  preemption  provisions  of  the 
Federd  Food,  Drug,  and  Cosmetic  Act, 
21  U.S.C.  346a(n)(4).  This  action  does 
not  involve  any  technical  standards  that 
would  require  Agency  consideration  of 
volimtary  consensus  standards  pursuant 
to  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  272  note). 
In  addition,  since  tolerances  and 
exemptions  that  are  established  imder 
FFDCA  section  408(1)(6),  such  as  the 
tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibihty  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply. 

TX.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Enviromnental  protection, 
Administrative  practice  and  procedine. 
Agricultural  conunodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  October  5, 1999. 

James  Jones, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 


PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a)  and 
371. 

2.  In  §  180.412.  the  table  in  paragraph 
(b)  is  amended  by  adding  an  entry  for 
"buckwheat"  to  read  as  follows: 

§180.412    Sethoxydlm;  tolerances  for 
residues. 


(b)*     *     • 


Commodity 

Parts  per 
million 

Expira- 
tion/rev- 
ocation 
date 

Buckwheat 

•                                       • 

10 

* 
• 

12A31/01 

• 

IFR  Doc.  99-27391  Filed  10-20-99;  8:45  am] 
8IUJN6  CODE  6SaO-«0-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  93-279;  RM-8368  and  RM- 
8385] 

Radio  Broadcasting  Services;  Cal-Nev- 
Arl,  NV. 

AGENCY:  Federal  Commimications 

Conunission. 

ACTION:  Final  rule;  application  for 

review. 

summary:  This  document  grants  an 
appeal  filed  by  Richard  W.  Myers  of  a 
Report  and  Order,  60  FR  37623  (July  21. 
1995),  which  concluded  that  Cal-Nev- 
Ari.  Nevada,  did  not  qualify  as  a 
"community"  for  allotment  purposes. 
The  Commission  finds  that  Cal-Nev-Ari 
constitutes  a  "conunimity"  for  allotment 
piuposes  and  adds  Channel  285A  to 
Cal-Nev-Ari,  Nevada,  as  its  first  local 
ainal  transmission  facility.  The 
coordinates  for  Channel  285A  at  Cal- 
Nev-Ari  are:  North  Latitude  35-17-12 
and  West  Longitude  114-51-57.  With 
.this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  November  22. 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  R. 
Barthen  Gorman,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
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Docket  No.  93-279,  adopted  September 
29.  1999,  and  released  October  8,  1999. 
The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC's  Reference  Information 
Center  at  Portals  11,  CY-A257,  445  12th 
Street,  SW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  1231  20th  Street,  NW.. 
Washington.  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  71^  AMENDED] 

1,  The  authority  citation  for  Part  73 
continues  to  read  as  follows:47  U.S.C. 
154, 303, 334,  336. 

$73,202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Nevada,  is  amended 
by  adding  Cal-Nev-Ari,  Channel  285A. 

Federal  Communications  Commission. 

John  A.  KarouBos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  99-27526  Filed  10-20-99;  8:45  am] 

BtuiNG  CODE  ena-oi-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  No.  99-2096,  MM  Docket  No.  98-208; 
RM-9396] 

Radio  Broadcasting  Services; 
Princeton  and  Eli(  River.  MN 

agency:  Federal  Commimications 

Commission. 

ACTION:  Final  rule. 

summary:  This  document  reallots 
Chaimel  291C2  from  Princeton, 
Minnesota,  to  Elk  River,  Minnesota,  and 
modifies  the  license  for  Station  KLCI  to 
specify  operation  on  Channel  291C2  at 
Elk  River  in  response  to  a  petition  filed 
by  Milestone  Radio,  LLC.  See  63  FR 
68719,  December  14. 1998.  The 
coordinates  for  Channel  291C2  at  Elk 
River  are  45-23-00  and  93-48-30.  With 
this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  November  22,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  98-208, 
adopted  September  29, 1999,  and 


released  October  8, 1999.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center,  445 
12th  Street,  SW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  1231  20th 
Street,  NW.,  Washington.  DC.  20036, 
(202)  857-3800,  facsimile  (202)  857- 
3805. 

List  of  Subjecte  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 


SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  98-180, 
adopted  September  29, 1999,  and 
released  October  9, 1999.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center,  445 
Twelfth  Street,  SW,  Washington,  D.C. 
20554.  The  complete  text  of  this 
decision  may  also  be  purchased  from 
the  Commission's  copy  contractors. 
International  Transcription  Services, 
Lie,  1231  20th  Street,  NW.. 
Washington,  DC.  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


Authority:  47  U.S.C.  154,  303,  334  and  336.     PART  73 [AMENDED] 


§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Minnesota,  is 
amended  by  removing  Princeton, 
Channel  291 C2  and  adding  Elk  River, 
Channel  291C2. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  99-27527  Filed  10-20-99;  8:45  am) 

BILUNG  CODE  «n2-01-«> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  No.  99-2095;  MM  Docket  No.  98-180; 
RM-9365] 

Radio  Broadcasting  Services;  Fremont 
and  Holton,  Ml 

agency:  Federal  Conununications 

Commission. 

action:  Final  rule. 

summary:  This  document  reallots 
Channel  261A  from  Fremont,  Michigan 
to  Holton,  Michigan,  and  modifies  the 
license  for  Station  WSHN-FM,  Fremont, 
to  specify  operation  at  Holton,  in 
response  to  a  petition  filed  by  Noordyk 
Broadcasting,  Inc.  See  63  FR  54431. 
October  9, 1998.  The  coordinates  for 
Charmel  261A  at  Holton  are  43-28-15 
NL  and  85-56-25  WL.  With  this  action, 
this  proceeding  is  terminated. 
DATES:  Effective  November  22, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 


1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Michigan,  is  amended 
by  removing  Fremont,  Channel  261A 
and  adding  Holton,  Channel  261A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  99-27534  Filed  10-20-99;  8:45  am] 
BILUNG  CODE  6712-01-P 


DEPARTMENT  OF  COMMERCE 

48  CFR  Parts  201  and  213 
[DFARS  Case  99-D002] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Overseas  Use 
Of  the  Purpose  Card 

AGENCY:  Department  of  Defense  (DoD). 
action:  Final  rule. 

SUMMARY:  The  Director  of  Defense 
Procxuement  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  permit  use  of  the 
Govemmentwide  commercial  purchase 
card  for  purchases  valued  at  or  below 
$25,000  that  are  made  outside  the 
United  States  for  use  outside  the  United 
States  and  are  for  commercial  items.  Use 
of  the  purchase  card  permits  immediate 
receipt  of  supplies  and  services  and, 
therefore,  increases  mission  readiness 
and  accomplishment. 
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EFFECTIVE  DATE:  October  21, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Susan  Schneider,  Defense 
Acquisition  Regulations  Council, 
PDUSD  (A&T)  DP  (DAR),  IMD  3D139, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telephone  (703)  602-0326; 
telefax  (703)  602-0350.  Please  cite 
DFARS  Case  99-D002. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  13.301  of  the  Federal 
Acquisition  Regulation  (FAR)  permits 
use  of  the  Govemmentwide  commercial 
purchase  card  to  make  piut:hases  valued 
at  or  below  the  micro-purchase 
threshold  of  $2,500  ($2,000  for 
construction  purchases).  The  FAR 
permits  use  of  the  card  for  purchases 
exceeding  the  micro-purchase  threshold 
only  as  an  ordering  or  payment  method 
in  conjunction  widi  a  contract.  This 
final  rule  amends  the  DFARS  to  permit 
use  of  the  card  on  a  stand-alone  basis  for 
overseas  purchases  of  commercial  items 
valued  at  or  below  $25,000.  This  action 
is  possible  since  many  laws  do  not 
apply  to  purchases  made  overseas  for 
use  overseas.  For  example,  some  laws 
do  not  apply  if  the  contractor's 
employees  are  recruited  outside  of  the 
United  States.  Current  requirements  and 
restrictions  imposed  on  card  usage  for 
purchases  other  than  those  falling 
within  the  scope  of  this  rule  remain 
unchanged. 

DoD  published  a  proposed  rule  on 
May  25, 1999  (64  FR  28134).  Forty- 
seven  sources  submitted  comments  on 
the  proposed  rule.  DoD  considered  all 
comments  in  the  development  of  the 
final  rule. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30, 1993. 

B.  Regulatory  Flexibility  Act 

DoD  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  the  rule  only  affects  commercial 
item  purchases  that  are  made  outside 
the  United  States  for  use  outside  the 
United  States.  Small  business  concerns 
are  not  significantly  affected  by  overseas 
transactions. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 


List  of  Subjects  in  48  CFR  Parts  201  and 
213 

Government  procurement. 

Nfichele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Parts  201  and  213 
are  amended  as  follows:  

1.  The  authority  citation  for  48  CFR 
Parts  201  and  213  continues  to  read  as 
follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  201— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

2.  Section  201.603-3  is  amended  by 
redesignating  the  existing  text  as 
paragraph  (a),  and  by  adding  a  new 
paragraph  (b)  to  read  as  follows: 

201.603-3    Appointment 

***** 

(b)  Agency  heads  may  delegate  the 
purchase  authority  in  213.301  to  DoD 
civilian  employees  and  members  of  the 
U.S.  Armed  Forces. 

PART  213— SIMPURED  ACQUISITION 
PROCEDURES 

3.  Section  213.301  is  added  to  read  as 
follows: 

213.301    Govemmentwide  commercial 
purchase  card. 

(1)  "United  States,"  as  used  in  this 
section,  means  the  50  States  and  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  Guam, 
American  Samoa,  Wake  Island,  Johnston 
Island,  Canton  Island,  the  outer 
Continental  Shelf  lands,  and  any  other 
place  subject  to  the  jurisdiction  of  the 

,  United  States  (but  not  including  leased 
bases). 

(2)  An  individual  appointed  in 
accordance  with  201.603-3(b)  also  may 
use  the  Govemmentwide  commercial 
purchase  card  to  make  a  purchase  that 
exceeds  the  micro-piuchase  threshold 
but  does  not  exceed  $25,000,  if— 

(1)  The  piuchase — 

(A)  Is  made  outside  the  United  States 
for  use  outside  the  United  States;  and 

(B)  Is  for  a  commercial  item;  but 

(C)  Is  not  for  work  to  be  performed  by 
employees  recruited  within  the  United 
States; 

(D)  Is  not  for  supplies  or  services 
originating  from,  or  transported  from  or 
through,  sources  identified  in  FAR 
Subpart  25.7; 

(E)  Is  not  for  ball  or  roller  bearings  as 
end  items;  and 

(F)  Does  not  require  access  to 
classified  or  Privacy  Act  information; 
and 


(ii)  The  individual  making  the 
purchase — 

(A)  Is  authorized  and  trained  in 
accordance  with  agency  procedures; 

(B)  Complies  with  the  requirements  of 
FAR  8.001  in  making  the  purchase;  and 

(C)  Seeks  maximiun  practicable 
competition  for  the  piut:hase  in 
accordance  with  FAR  13.104(b). 

[FR  Doc.  9»-27278  Filed  10-20-99;  8:45  am] 

BLUNGCOOE  S000-O«-M 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 
49CFRP«rt71 

[OST  Docket  No.  OST-89-5843] 

RIN  2105-ACW 

Relocation  of  Standard  Time  Zona 
Boundary  in  the  State  of  Nevada 

agency:  Office  of  the  Secretary,  DCTT. 
ACTION:  Final  rule. 

summary:  The  Department  of 
Transportation  (IDOT)  is  relocating  the 
City  of  West  Wendover,  Nevada,  from 
the  Pacific  Time  Zone  to  the  Mountain 
Time  Zone.  This  action  is  taken  in 
response  to  a  petition  by  the  Mayor  of 
West  Wendover.  The  action  is  designed 
to  faciUtate  commerce  and  reduce 
confusion. 

DATES:  This  rule  is  effective  at  2:00  a.m. 
PDT,  Sunday,  October  31, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  Petrie,  Office  of  the  Assistant 
General  Counsel  for  Regulation  and 
Enforcement,  U.S.  Department  of 
Transportation,  Room  10424. 400 
Seventh  Street,  S.W.,  Washington,  DC 
20590,  (202)  366-9315;  email  address: 
joanne.pethedost.dot.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  the  Standard  Time  Act  of  1918, 
as  amended  by  the  Uniform  Time  Act  of 
1966  (15  U.S.C.  260-64),  the  Secretary 
of  Transportation  has  authority  to  issue 
regulations  modifying  the  boundaries 
between  time  zones  in  the  United  States 
in  order  to  move  an  area  from  one  time 
zone  to  another.  The  standard  in  the 
statute  for  such  decisions  is  "regard  for 
the  convenience  of  commerce  and  the 
existing  junction  points  and  division 
points  for  common  carriers  engaged  in 
interstate  or  foreign  commerce." 

Petition  for  Rulemaking 

On  January  8, 1999,  Walter  F. 
Sanders,  Mayor  of  the  City  of  West 
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Wendover,  Nevada  sent  a  letter  to  the 
Department  of  Transportation 
petitioning  the  Department  to  change 
the  city  from  the  Pacific  Time  Zone  to 
the  Mountain  Time  Zone.  The  letter 
noted  the  following  facts  in  support  of 
the  petition. 

1.  West  Wendover  is  located  on  the 
border  of  Utah  and  Nevada  and  is 
directly  adjacent  to  the  City  of 
Wendover,  Utah,  which  is  in  the 
Mountain  Time  Zone. 

2.  It  is  more  than  one  hundred  miles 
to  the  nearest  city. 

3.  Businesses  in  West  Wendover  make 
most  of  their  piuchases  from  Salt  Lake 
City,  which  is  in  the  Mountain  Time 
Zone. 

4.  The  city  receives  all  of  its  television 
and  radio  broadcasts  from  Salt  Lake 
City.  Due  to  mountain  ranges  west  of 
West  Wendover,  radio  broadcasts 
cannot  be  received  from  the  Nevada 
area. 

5.  West  Wendover  has  one  weekly 
local  newspaper,  which  is  printed  in 
Salt  Lake  City. 

6.  The  City  of  West  Wendover 
currently  has  no  passenger  rail  service. 
The  nearest  public  rail  service  is  located 
in  either  Salt  Lake  City,  Utah  or  Elko, 
Nevada.  Both  cities  are  more  than  one- 
hundred  miles  from  West  Wendover. 

7.  Greyhound  buses  travel  through 
West  Wendover  on  an  east/west  run,  but 
only  stop  in  Wendover,  Utah. 

8.  Wendover,  Utah,  has  a  small 
airport,  which  is  limited  to  mostly  small 
private  aircraft  and  which  receives  no 
commercial  air  service.  Tooele  County, 
Utah,  which  is  on  Mountain  time,  is  in 
the  process  of  renovating  its  airport.  The 
closest  major  airport  is  Salt  Lake  City 
International  Alport. 

9.  A  small  percentage  of  West 
Wendover's  working  population  resides 
outside  the  City  limits.  The  majority  of 
employed  residents  wbrk  in  the  gaming/ 
tourism  industry. 

10.  Medical  services  are  currently 
provided  by  a  local  medical  clinic.  The 
facility  is  owned  by  the  City  of  West 
Wendover,  which  in  turn  has  leased  the 
facility  to  the  University  of  Utah — 
Medical  Facility.  This  agreement 
provided  the  opportunity  for  expanded 
medical  services  to  the  commiuiity. 
Most  residents  of  West  Wendover  travel 
to  Salt  Lake  City  for  major  and  routine 
healthcare. 

11.  Secondary  education  is  offered  in 
Salt  Lake  City,  Utah  and  Elko,  Nevada. 

12.  West  Wendover  is  in  the  process 
of  expanding  its  recreation  facilities. 
These  recreational  services  are  designed 
to  accommodate  people  from  the 
Wastach  Front  area,  which  is  on 
Mountain  time. 


13.  West  Wendover's  residents  must 
travel  to  Salt  Lake  City  or  Elko  in  order 
to  obtain  a  greater  variety  of  services, 
shopping,  and  recreation. 

14.  The  City  of  West  Wendover  is 
trying  to  purchase  Air  Force  property 
adjacent  to  the  Tooele  Coimty  Airport. 
This  piut:hase  is  expected  to  provide 
opportunities  to  establish  a  more 
diversified  economy  within  the 
Wendover/West  Wendover  commimity. 

15.  Historically,  West  Wendover  has 
always  operated  on  Mountain  time. 
Prior  to  the  1980s,  there  was  no  reason 
to  do  otherwise  because  there  was 
literally  nothing  to  the  town  fifty  yards 
past  the  state  line.  When  West 
Wendover  began  to  "boom,"  the  town 
tried  to  operate  by  Pacific  time. 
According  to  the  Mayor,  this  action 
created  mass  confusion  for  both 
residents  and  those  outside  the 
conmumihr. 

16.  The  Mayor  stated  that  by  allowing 
West  Wendover  to  formally  move  into 
the  Mountain  Time  Zone,  commerce 
within  the  Wendover/West  Wendover 
community  would  be  facilitated  and 
confusion  would  be  eliminated. 

On  July  26, 1999,  the  DOT  published 
a  notice  of  proposed  rulemaking  in  the 
Federal  Register  (64  FR  40331)  that 
would  move  West  Wendover  to  the 
Mountain  Time  Zone.  On  August  10, 
1999,  the  DOT  held  a  public  hearing  at 
the  West  Wendover  Library  to  take 
questions  and  comments  on  the 
proposed  change.  The  hearing  was 
attended  by  approximately  twelve 
people  phis  the  City  Council.  All  but 
one  of  those  testifying  fevored  the 
change.  The  individual  in  favor  of 
Pacific  time  did  not  elaborate  on  her 
reasons  for  her  position.  Those  in  favor 
focused  on  the  practicality  of  observing 
Mountain  time  based  on  the  geography 
of  the  area.  The  City  is  located  on  the 
State  line  and  adjacent  to  Wendover, 
Utah.  The  nearest  towns  are  over  100 
miles  away.  Most  of  the  commerce  takes 
place  to  the  eeist.  The  economy  of  the 
community,  especially  its  plans  for 
future  expansion,  are  tied  to  the 
Moimtain  Time  Zone.  The  City  has 
always  observed  Mountain  time  and  it 
would  be  a  hardship  to  now  enforce 
Pacific  time. 

One  written  comment  strongly 
supporting  Moimtain  time  was  filed  in 
the  docket  by  Viola  S.  Troyan.  Among 
other  things,  Ms.  Troyan  noted  her 
belief  that  99  percent  of  the  people  in 
West  Wendover  "think  Mountain  time." 

Finding 

We  find  that,  based  on  the  Mayor's 
petition,  testimony  presented  at  the 
hearing  and  the  comment  filed  in  the 
docket,  there  is  good  cause  to  place 


West  Wendover,  Nevada  in  the 
Moimtain  Time  Zone.  The  change  is 
effective  at  2:00  a.m.  PDT,  Sunday, 
October  31, 1999.  Because  the 
community  is  already  unofficially 
observing  Mountain  time,  we  find  good 
cause  to  make  this  rule  effective  on  less 
than  30  days  notice. 

Impact  on  Observance  of  Daylight 
Saving  Time 

This  time  zone  change  does  not  affect 
the  observance  of  daylight  saving  time. 
Under  the  Uniform  Time  Act  of  1966,  as 
amended,  the  standard  time  of  each 
time  zone  in  the  United  States  is 
advanced  one  hour  from  2:00  a.m.  on 
the  first  Sunday  in  April  until  2:00  a.m. 
on  the  last  Sunday  in  October,  except  in 
any  State  that  has,  by  law,  exempted 
itself  from  this  observance. 

Regulatory  Analjrsis  and  Notices 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  "significant"  under 
the  regulatory  policies  and  procedures 
of  the  Department  of  Transportation 
(DOT)  (44  FR  11040;  February  26, 1979.) 
We  expect  the  economic  impact  of  this 
rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  The 
rule  primarily  affects  the  convenience  of 
individuals  in  scheduling  activities.  By 
itself,  it  imposes  no  direct  costs.  Its 
impact  is  localized  in  nature. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  business,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  This 
rule  primarily  affects  individuals  and 
their  scheduling  of  activities.  Although 
it  will  affect  some  small  businesses,  not- 
for-profits,  and  the  City  of  West 
Wendover,  it  will  not  be  a  substantial 
number.  In  addition,  the  change  should 
have  little,  if  any,  economic  impact.  I, 
therefore,  certify  under  5  U.S.C.  605(b) 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 
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Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Fedemlism 

We  have  analyzed  this  rule  under 
Executive  Order  12612  and  have 
determined  that  this  rule  does  not  have 
sufficient  implications  for  federalism  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
of  1995 (2  U.S.C. 1531-1538)  and 
Executive  Order  12875,  enhancing  the 
Intergovernmental  Partnership,  (58  FR 
58093;  October  28,  1993)  govern  the 
issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
iinfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
iaaxr  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  rule  does 
not  impose  an  imfunded  mandate. 

Taking  of  Private  Property 

This  rule  does  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protect  Property  Rights. 


Civil  Justice  Reform 

This  rule  meets  appHcable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Envirtmmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

This  rule  is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  under  the  National 
Environmental  Policy  Act  and, 
therefore,  an  environmental  impact 
statement  is  not  required. 

List  of  Subjects  in  49  CFR  Part  71 

Time. 

For  the  reasons  discussed  above,  the 
Office  of  the  Secretary  is  amending  Title 
49  Part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read: 

Authority:  Sees.  1-4.  40  Stat.  450,  as 
amended;  sec.  1, 41  Stat.  1446.  as  amended; 


sees.  2-7,  80  Stat.  107.  as  amended;  100  Stat. 
764;  Act  of  Mar.  19, 1918,  as  amended  by  the 
Uniform  Time  Act  of  1966  and  Pub.  L.  97- 
449. 15  U.S.C.  260-267;  Pub.  L.  99-359;  49 
CFR  159(a),  unless  otherwise  noted. 

2.  In  §  71.9,  revise  paragraph  (b)  to 
-read  as  follows: 

§  71 .9    Boundary  line  between  mountain 
and  Pacific  zone*. 


(b)  Utah-Nevada- Arizona-California. 
From  the  northeast  comer  of  the  State 
of  Nevada  southerly  along  the  Utah- 
Nevada  boundary  to  the  jimction  with 
the  northern  border  of  the  City  of  West 
Wendover,  Nevada.  Then  westward 
along  the  northern,  western,  and 
southern  boimdaries  of  the  City  of  West 
Wendover  back  to  the  Utah-Nevada 
boundary.  Then  southerly  along  the 
Utah-Nevada  boundary,  the  Nevada- 
Arizona  boundary,  and  the  Arizona- 
California  boimdary  to  the  boimdary 
between  the  United  States  and  Mexico. 
•        •        •        •        ♦ 

Issued  in  Washington,  DC.  on  October  12. 
1999. 

Rodney  E.  Slater, 
Secretary. 

[FR  Doc.  99-27240  Filed  10-20-99;  8:45  am] 
BILUNG  CODE  491  »-62^ 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
mles. 


DEPARTMENT  OF  TRANSPORTATION 
FM«ral  Aviatkm  Administration 

14  CFR  Parts  11, 91. 121, 135,  and  145 

[Dodwl  No.  FAA-1999-5838;  Notle*  No.  99- 
00] 

RtN2120-AC38 

Part  145  Rsvlsw:  Rapair  Stations 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Proposed  rule;  extension  of 
conunent  period. 

summary:  This  action  extends  the 
comment  period  for  an  NPRM  that  was 
published  on  June  21, 1999.  In  that 
document,  the  FAA  proposed  changes 
to  the  Code  of  Federal  Regulations  to 
update  and  revise  the  regulations  for 
repair  stations.  This  extension  is  a  result 
of  formal  requests  from  repair  stations 
and  industry  associations  to  extend  the 
comment  period  to  the  proposal.  This 
extension  is  necessary  to  afford  all 
interested  parties  an  opportiinity  to 
present  their  views  on  the  proposed 
ndemaking. 

DATES:  Comments  must  be  received  on 
or  before  December  3, 1999. 
ADDRESSES:  Comments  on  this 
docimient  should  be  mailed  or 
delivered,  in  duplicate,  to:  U.S. 
Department  of  Transportation  Dockets, 
Docket  No.  FAA-1 999-5836,  400 
Seventh  Street,  SW.,  Room  Plaza  401, 
Washington,  DC  20590.  Comments  may 
be  filed  and  examined  in  Room  Plaza 
401  between  10  a.m.  and  5  p.m. 
weekdays,  except  Federal  holidays. 
Comments  also  may  be  sent 
electronically  to  the  Dockets 
Management  System  (DMS)  at  the 
following  Internet  address:  http:// 
dms.dot.gov/  al  any  time.  Commenters 
who  wish  to  file  comments 
electronically,  should  follow  the 
instructions  on  the  DMS  web  site. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  E.  Nowak,  Aircraft  Maintenance 
Division,  Airworthiness  Systems  and 
Air  Agency  Branch  (AFS-330),  Federal 


Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-7228. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments,  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  federalism, 
business  or  economic  impacts  that 
might  result  from  adopting  the 
proposals  in  this  docimient  are  also 
invited.  Substantive  comments  should 
be  accompanied  by  cost  estimates. 
Comments  must  identify  the  regulatory 
docket  or  notice  number  and  be 
submitted  in  duplicate  to  the  Rules 
Docket  address  specified  above. 

All  comments  received,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel  on. 
this  rulemaking,  will  be  fUed  in  the 
docket.  The  docket  is  available  for 
public  inspection  before  and  after  the 
comment  closing  date. 

All  comments  received  on  or  before 
the  closing  date  will  be  considered  by 
the  Administrator  before  taking  action 
on  this  proposed  rulemaking.  Late-filed 
comments  will  be  considered  to  the 
extent  practicable.  The  proposals 
contained  in  this  doctunent  may  be 
changed  in  light  of  the  comments 
received. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  proposed 
rule  must  include  a  pre-addressed, 
stamped  postcard  with  those  comments 
on  which  the  following  statement  is 
made:  "Comments  to  Docket  No.  FAA- 
1999-5836."  The  postcard  will  be  date 
stamped  and  mailed  to  the  commenter. 

Availability  of  NPRMs 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339)  or 
the  Government  Printing  Office  (GPO)'s 
electronic  bulletin  board  service 
(telephone:  202-512-1661). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov/avr/ 
arm/nprm/nprm.htm  or  the  GPO's 
electronic  web  page  at  http:// 


www.acces8.gpo.gov.nara  for  access  to 
recently  pubUshed  rulemaking 
doctmients. 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Rulemaking,  ARM-1. 800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-9680.  Communications  must 
identify  the  notice  number  or  docket 
number  of  this  NPRM. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  NPRM's 
should  request  from  the  above  office  a 
copy  of  Advisory  Circular  No.  11-2A, 
Notice  of  Proposed  Rulemaking 
Distribution  System,  that  describes  the 
application  procedure. 

Background 

On  June  11, 1999,  the  Federal 
Aviation  Administration  (FAA)  issued 
Notice  No.  99-09,  Part  145  Review: 
Repair  Stations  (64  FR  33142,  June  21, 
1999).  Comments  to  that  docimient  were 
to  be  received  on  or  before  October  19, 
1999. 

By  letter,  twenty-one  repair  stations 
and  industry  associations  requested  that 
the  FAA  extend  the  comment  period  for 
Notice  No.  99-09  for  periods  of  time 
ranging  from  60  days  to  180  days.  Two 
petitioners  requested  that  the  comment 
period  to  be  extended  60  days;  fourteen 
petitioners  requested  an  extension  to 
December  31, 1999;  one  petitioner 
requested  an  extension  to  January  1, 
2000;  one  petitioner  requested  an 
extension  to  March  31,  2000;  two 
petitioners  requested  an  extension  of 
180  days;  and  one  petitioner  requested 
the  maximum  allowable  extension.  The 
petitioners  stated  that  the  proposal  is  a 
highly  complex  document  that  affects 
all  repair  stations.  Many  petitioners 
noted  that  they  use  non-certificated 
sources  to  perform  certain  functions  and 
needed  additional  time  to  consult  with 
those  sources  to  assess  business  and 
economic  impacts  and  provide 
comments.  Industry  association 
expressed  a  need  for  additional  time  to 
contact  member  companies,  some  of 
which  are  located  outside  the  United 
States.  Most  petitioners  stated  that  an 
extension  of  the  comment  period  would 
provide  aHected  entities  with  sufficient 
time  to  obtain  a  copy  of  this  proposal, 
research  it  and  fully  evaluate  the 
business  and  economic  impacts  of  the 
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proposal  before  submitting  comments  to 
theFAA. 

In  accordance  with  §  11.20(c)  of  Title 
14.  Code  of  Federal  Regulations,  the 
FAA  has  reviewed  the  petitions  for 
extension  of  the  comment  period  to 
Notice  No.  99-09.  All  petitioners  have 
shown  a  substantive  interest  in  the 
proposed  rule  and  good  cause  for  the 
extension.  The  FAA  also  has 
determined  that  extension  of  the 
conunent  period  is  consistent  with  the 
pubUc  interest. 

Extension  of  Comment  Period 

The  FAA  has  reviewed  the  requests 
for  consideration  of  an  extended 
comment  period  for  Notice  No.  99-09 
and  determined  that  an  extension  would 
be  in  the  public  interest,  and  that  good 
cause  exists  for  taking  this  action. 

Accordingly,  the  comment  period  for 
Notice  No.  99-09  is  extended  to 
December  3, 1999. 

Issued  in  Washington,  DC  on  October  15, 
1999. 

L.  Nicholas  Lacey, 

Director,  Flight  Standards  Service. 

[FR  Doc.  99-27470  Filed  10-18-99;  12:36 
pm] 
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DEPARTMENT  OF  TRANSPORTATION 

FMeral  Aviation  Admlnlatratlon 

14CFRPart39 

[Docket  No.  97-NM-186-AD] 

RIN  2120-AA64 

Airworthiness  DIractivas;  Boeing 
Model  767  Series  Airplanea 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  dociunent  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  appUcable  to  certain  Boeing 
Model  767  series  airplanes,  that  would 
have  required  repetitive  inspections  to 
ensure  the  proper  condition  of  the   ■ 
engine  thrust  link  components,  and 
follow-on  corrective  action,  if  necessary; 
and  replacement  of  the  end  cap 
assembly  with  an  improved  assembly. 
Such  replacement,  when  accomplished, 
would  terminate  the  repetitive 
inspections.  That  proposal  was 
prompted  by  a  report  of  fatigue  cracking 
of  end  cap  bolts  caused  by  improper 
installation.  This  new  action  revises  the 
proposed  rule  by  adding  a  repair 
requirement  and  by  clarifying  the  type 


of  inspection  and  terminology  used  in 
describing  the  parts  to  be  inspected.  The 
actions  specified  by  this  new  AD  are 
intended  to  prevent  failure  of  the  end 
cap  assembly,  which  could  lead  to 
separation  of  the  engine  from  the 
airplane  in  the  event  of  a  primary  thrust 
linkage  failure. 

DATES:  Comments  must  be  received  by 
November  10, 1999. 
ADDRESSES:  Submit  comments  in 
triphcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  97-NM- 
186-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

-  The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  G.  Rehrl,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2783; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  ntmiber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 


proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-18fr-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
97-NM-186-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  767  series  airplanes,  was 
pubUshed  as  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  May  20, 1998  (63  FR  27696). 
That  NPRM  would  have  required 
repetitive  inspections  to  detect 
improper  installation  or  fatigue  damage 
of  the  end  cap  of  the  forward  engine 
moimt,  and  replacement  of  the  end  cap 
assembly  with  an  improved  assembly. 
Such  replacement,  when  accomplished, 
would  terminate  the  repetitive 
inspections.  That  NPRM  was  prompted 
by  a  report  of  fatigue  cracking  of  end 
cap  bolts  caused  by  improper 
installation.  That  condition,  if  not 
corrected,  could  result  in  failure  of  the 
end  cap  assembly,  which  could  lead  to 
separation  of  the  engine  from  the 
airplane  in  the  event  of  a  primary  thrust 
hnkage  failiue. 

Comments 

Due  consideration  has  been  given  to 
the  comments  received  in  response  to 
the  NPRM: 

One  commenter  states  that  it  is  not 
affected  by  the  proposal  because  its 
Model  767-200ER  series  airplanes  are 
powered  by  General  Electric  engines. 
Another  commenter  generally  supports 
the  proposal. 

Request  To  Withdraw  the  Original 
NPRM 

One  commenter  does  not  consider 
that  issuance  of  the  original  NPRM  is 
necessary  for  the  following  reasons: 

1.  The  commenter  states  that 
"regulatory  action  mandating 
incorporation  of  Boeing  Alert  Service 
Bulletin  767-71A0087  is  unwarranted 
for  ]T9D  powered  Model  767  aircraft" 
for  several  reasons.  First,  the  original 
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NPRM  was  issued  solely  because  the 
part  numbers  of  the  end  caps  and  bolts 
on  Model  767  and  Model  747-400  series 
airplanes  are  the  same.  Second,  the  alert 
service  bulletin  was  issued  on  the  basis 
of  one  report  of  broken  end  cap  bolts  by 
one  operator  of  a  Model  747-400  series 
airplane. 

The  FAA  does  not  concur  that  the 
original  NPRM  should  be  withdrawn. 
Issuance  of  the  original  NPRM  was  not 
based  on  the  fact  that  both  end  caps 
have  the  same  part  number,  but  on  the 
fact  that  the  configuration  of  the  end  cap 
assembly  is  identical.  The  configuration 
of  the  end  cap  assembly  for  Model  767 
and  747  series  airplanes  is  identical  in 
all  relevant  respects.  Therefore,  if  an 
end  cap  assembly  is  installed 
incorrectly  in  either  of  those  airplane 
models,  the  same  imsafe  condition  is 
likely  to  occur.  In  addition,  the  unsafe 
condition  is  likely  to  occmi  regardless  of 
whether  the  airplane  is  powered  by 
Pratt  &  Whitney  Model  JT9D  or  Model 
PW4000  series  engines,  as  the 
installations  of  those  airplane  engines 
also  are  identical,  hi  light  of  this,  the 
FAA  has  determined  that  an  imsafe 
condition  exists.  No  change  to  the 
supplemental  NPRM  is  necessary  in  this 
regard. 

2.  The  commenter  states  that  the 
cause  of  the  bolt  failure  on  a  Model 
747-400  series  airplane  was  attributed 
to  a  personnel  error  when  the  end  cap 
was  installed  backwards.  The 
commenter  adds  that  one  isolated 
incident  involving  a  personnel  error 
"does  not  warrant  drastic  repetitive 
inspections." 

The  FAA  does  not  concur  that  the 
original  NPRM  should  be  withdrawn. 
While  personnel  error  was  involved  in 
the  mis-installation  of  the  end  cap,  it  is 
the  ease  by  which  an  end  cap  can  be 
installed  backwards  that  makes  it  likely 
that  this  condition  could  exist  on  other 
airplanes.  For  this  reason,  the  FAA   ^ 
considers  that  an  ujisafe  condition  is 
likely  to  develop  on  other  airplane 
models  of  the  same  design,  and  that 
issuance  of  this  AD  and  the  repetitive 
inspections  required  by  this  AD  are 
necessary  to  ensure  continued 
operational  safety.  No  change  to  the 
supplemental  NPRM  is  necessary  in  this 
regard. 

3.  The  commenter  states  that  the  end 
cap  and  bolts  are  routinely  inspected  for 
defects  when  they  are  removed  from  the 
assembly.  In  addition,  in  the  entire 
operating  history  of  Model  767  series 
airplanes  powered  by  Pratt  &  Whitney 
Model  JT9D  series  engines,  there  is  no 
documented  event  of  any  operator 
experiencing  failure  of  an  end  cap  or 
bolt.  Further,  there  is  no  evidence  that 
the  end  caps  were  ever  installed 


backwards  on  any  Model  767  series 
airplane. 

The  FAA  does  not  concur  that  the 
original  NPRM  should  be  withdrawn. 
Even  though  the  operator  may  conduct 
a  routine  inspection  of  the  end  cap  and 
bolts  for  defects,  additional  inspections 
are  required  because  of  the  possibility  of 
early  fatigue  failure.  The  FAA  considers 
this  AD  necessary  in  order  to  address 
two  major  concerns: 

•  First,  if  an  end  cap  were  installed 
incorrectly,  it  would  automatically  pick 
up  thrust  loads  on  every  flight  and 
result  in  an  early  fatigue  failure  of  the 
end  cap  assembly.  Thus,  if  the  primary 
load  path  provided  by  the  thrust  links, 
evener  bar,  and  engine  lugs  were  to  then 
experience  a  failure,  the  engine  would 
separate  from  the  airplane  almost 
immediately. 

•  Second,  investigation  has  revealed 
that  even  a  properly  installed  end  cap   ** 
assembly  has  an  inadequate  fatigue  life. 
Analysis  and  testing  indicate  that  if  the 
primary  load  path  fails,  the  end  cap 
assembly  then  would  react  all  of  the 
new  loads  and  caiise  the  end  cap 
assembly  to  fail  within  a  relatively  small 
number  of  flight  cycles.  Such  failure 
would  occiir  even  if  the  end  cap 
assembly  had  been  entirely  intact  at  the 
time  the  primary  load  path  failed.  For 
this  reason,  the  original  NPRM  specifies 
repetitive  inspections  of  the  primary 
load  path  (i.e.,  the  thrust  link,  evener 
bar,  and  engine  lugs)  until 
accomplishment  of  the  replacement 
action  specified  in  Work  Packages  3  or 
4. 

The  FAA  considers  that  the  lack  of 
defects  found  in  the  operator's  end  caps 
implies  merely  that  the  original  end 
caps  were  installed  correctly,  as  a 
properly  installed  end  cap  would  not 
react  any  loads  during  normal  flight 
operations,  thereby  making  it  unlikely 
that  any  fatigue  damage  would  have 
occurred.  However,  because  it  has  been 
determined  that  the  existing  end  cap 
assembly  has  an  inadequate  fatigue  life, 
the  FAA  considers  that  the  requirements 
of  this  AD  are  necessary  to  ensure  the 
operational  safety  of  the  fleet.  No 
change  to  the  supplemental  NPRM  is 
necessary  in  this  regard. 

4.  The  commenter  states  that  the  alert 
service  bulletin  mandates  a  visual  check 
and  an  ultrasonic  on-wing  [non- 
destructive test  (NDT)]  inspection  of  the 
evener  bar  and  thrust  links  for  the 
engine  moimts  for  Pratt  &  Whitney 
Model  JT9D  series  engines,  but  no  on- 
wing  ultrasonic  inspection  is  specified 
for  Model  PW4000  series  engines.  If 
repetitive  on-wing  ultrasonic 
inspections  are  waived  for  the  higher 
thrust  Model  PW4000  series  engines, 
there  is  no  justification  to  require  those 


inspections  for  the  lower  thrust  Model 
JT9D  series  engines.  Further,  the 
operating  history  of  airplanes  powered 
by  Model  JT9D  series  engines  does  not 
support  any  regulatory  action  regarding 
the  forward  lower  engine  motmt. 

The  FAA  does  not  concur  that  the 
original  NPRM  should  be  withdrawn. 
The  FAA  points  out  that  the  original 
NPRM  makes  it  clear  in  the 
"Differences"  paragraph  that  the  two 
airplane  groups  for  Model  767  series 
airplanes.  Group  1  airplanes  (with  JT9D 
engines)  and  Group  2  airplanes  (with 
PW4000  engines),  are  to  be  treated 
exactly  the  same.  According  to  the 
manufacturer's  fleet  utilization  data 
base,  there  should  never  be  a  case  of  any 
Group  2  airplane  ever  reaching  the 
threshold  of  16,000  flight  cycles  before 
it  reaches  the  3-year  compliance  time 
for  the  mandatory  terminating  action. 
Although  the  logic  diagram  in  Figure  1 
of  the  alert  service  bulletin  specifies  that 
operators  of  Group  2  airplanes  (i.e., 
airplanes  with  Model  PW4000  series 
engines)  (with  more  than  16,000  flight 
cycles]  should  contact  the  manufactiirer, 
the  FAA  considers  that  this  instruction 
was  included  on  the  off-chance  that  an 
airplane  might  fall  into  this  category. 
However,  this  does  not  imply  that  any 
such  airplanes  would  be  waived  from 
the  NDT  inspection  requirements.  On 
the  contrary,  such  airplanes  would  be 
handled  on  a  case-by-case  basis,  with 
every  expectation  that  NDT  inspections 
would  be  required  at  shorter  inspection 
intervals  because  of  the  higher  fatigue 
damage  that  could  be  caused  by  the 
higher  thrust  Model  PW4000  series 
engines.  No  change  to  the  supplemental 
NPRM  is  necessary. 

Request  To  Clarify  Inspection 
Requirements  and  Components  To  Be 
Inspected 

One  commenter,  the  manufactiuer, 
requests  certain  changes  to  the 
"Explanation  of  Relevant  Service 
Information"  paragraph  in  the  original 
NPRM.  The  conunenter  contends  that 
the  AD  should  refer  to  inspections  of  the 
"engine  thrust  link  components"  rather 
than  to  inspections  of  the  "end  cap." 

The  FAA  concurs  that  the 
commenter's  suggested  changes  add 
clarity  and  technical  accuracy  to  the 
supplemental  NPRM.  Additionally, 
Boeing  Alert  Service  Bulletin  767- 
71A0087,  dated  October  10, 1996,  does 
not  specify  inspections  of  the  "end 
cap,"  but  only  includes  inspections  of 
the  "forward  engine  moimt"  to  ensure 
that  the  thrust  links,  evener  bar, 
associated  engine  lugs,  and  attaching 
hardware  are  firmly  attached.  Although 
the  "Explanation  of  Relevant  Service 
Information"  paragraph  is  not  included 
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in  this  supplemental  NPRM,  the  FAA 
has  determined  that  certain  changes  are 
necessaiT  in  this  AD  for  several  reasons.  ~ 

The  FAA  considers  that  requiring 
operators  "to  ensure  the  proper 
condition  of  the  engine  thrust  link 
components"  more  accurately  describes 
the  action  required  for  the  inspection 
rather  than  "to  detect  improper 
installation  or  fatigue  damage  of  the  end 
cap  of  the  forward  engine  mount."  The 
FAA  points  out  that  "fatigue  damage  of 
the  end  cap  of  the  forward  engine 
mount,"  which  involves  the  secondary 
load  path,  could  not  be  detected  until 
the  forward  engine  mount  was 
disassembled.  In  addition,  the 
inspections  specified  by  the  alert  service 
bulletin  are  for  "engine  thrust  link 
components,"  not  the  "end  cap"  itself. 

This  supplemental  NPRM  correlates 
the  corrective  action  to  the  presence  or  • 
absence  of  damage  to  the  engine  thrust 
link  components.  In  addition,  the 
engine  tlmist  link  components,  which 
involve  the  primary  load  path,  can  be 
inspected  with  no  disassembly  of  the 
forward  engine  mount.  In  light  of  this 
information,  the  FAA  has  made  the 
appropriate  changes  to  the  "Siunmaiy" 
paragraph  of  this  supplemental  NPRM. 

Request  To  Include  Repair  of 
Discrepancies 

One  commenter,  the  manufacturer, 
requests  that  paragraph  (d)  of  the 
original  NPRM  be  revised  to  require  that 
all  discrepancies  or  damage  found  be 
repaired  in  accordance  with  an 
approved  FAA  procedme. 

The  FAA  concurs  partially.  The 
action  required  by  paragraph  (d)  of  the 
original  NPRM  is  now  included  in 
paragraphs  (c),  (c)(1),  and  (c)(2)  of  the 
supplemental  NPRM.  The  repair 
requirement  is  added  in  paragraph 
(c)(1),  and  the  action  for 
accomplishment  of  Work  Package  3  is 
included  in  paragraph  (c)(2).  Because 
the  repair  procedures  are  not  specified 
in  Work  Package  3  of  the  alert  service 
bulletin,  it  is  necessary  for  this 
supplemental  NPRM  to  require  that  any 
repairs  be  accomplished  in  accordance 
with  a  method  approved  by  the 
Manager,  Seattle  Aircraft  Certification 
Office  (AGO). 

Explanation  of  Changes  Made  to  the 
Supplemental  NPRM 

The  FAA  has  clarified  one  of  the 
inspection  requirements  contained  in 
the  original  NPRM.  Whereas  the  original 
NPRM  specified  the  accomplishment  of 
Work  Package  1  (visual  inspection  of  the 
forward  engine  mount),  the  FAA  has 
revised  this  supplemental  NPRM  to 
clarify  that  its  intent  is  to  require  a 
detailed  visual  inspection.  Additionally, 


a  note  has  been  added  to  the 
supplemental  NPRM  to  define  that 
inspection. 

The  FAA  has  deleted  the  reference  to 
paragraph  (c)  that  was  included  in 
paragraph  (a)  of  the  original  NPRM, 
which  stated  that  "Where  Boeing  Alert 
Service  Bulletin  767-71A0087,  dated 
October  10,  1996.  specifies  that  the 
actions  required  by  this  AD  may  be 
accomplished  in  accordance  with  an 
operator's  equivalent  procedure,'  the 
actions  must  be  accomplished  in 
accordance  with  Chapter  71-00-00  of 
the  Boeing  767  Airplane  Maintenance 
Manual  (AMM),  as  specified  in  the  alert 
service  bulletin."  The  FAA  has 
determined  that  the  required 
inspections  and  replacement  actions 
specified  in  paragraphs  (a),  (b),  and 
(c)(2)  of  the  supplemental  NPRM  are 
adequately  addressed  in  the  alert  service 
bulletin.  Therefore,  reference  to  a 
specific  chapter  of  the  AMM  is  not 
necessary. 

Paragraphs  (a)(1)  and  (a)(2)  of  this 
supplemental  NPRM  have  been  revised 
to  clarify  the  inspection  requirements. 

Explanation  of  Changes  Made  to  This 
Final  Rule 

The  FAA  has  clarified  the  inspection 
requirement  contained  in  the  proposed 
AD.  Whereas  the  proposal  specified  a 
visual  inspection,  the  FAA  has  revised 
this  final  rule  to  clarify  that  its  intent  is 
to  require  a  detailed  visual  inspection. 
Additionally,  a  note  has  been  added  to 
the  final  rule  to  define  that  inspection. 

Conclusion 

Since  these  changes  expand  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

Cost  Impact 

There  are  approximately  239  Model 
767  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  96  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  37  work 
hours  per  airplane  (18.5  work  hours  per 
engine)  to  accomplish  the  required 
inspections,  and  that  the  average  labor 
rate  is  $60  per  work  hoiu°.  Based  on 
these  figures,  the  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$213,120,  or  $2,220  per  airplane,  per 
inspection  cycle. 

It  will  take  approximately  135  work 
hours  per  airplane  (67.5  work  hours  per 
engine)  to  accomplish  the  required 
replacement  of  the  forward  engine 
mount  end  cap  and  bolts,  and  the 
average  labor  rate  is  $60  per  work  hour. 


Required  parts  would  cost 
approximately  $1,000  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  5873,600,  or  $9,100  per  airplane. 

The  cost  impact  figiu«s  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  govenunent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regidations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autiiority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  97-NM-186-AD. 
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Applicability:  Model  767  series  airplanes, 
powered  by  Pratt  &  Whitney  Model  JT9D  or 
Model  PW4000  series  engines,  as  listed  in 
Boeing  Alert  Service  Bulletin  767-71A0O87, 
dated  October  10. 1996;  certificated  in  any 
category. 

Note:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  in<licated,  unless 
accomplished  previously. 

To  prevent  possible  separation  of  the 
engine  from  the  airplane  in  the  event  of  a 
primary  thrust  linkage  failure,  accomplish 
the  following: 

Initial  and  Repetitive  Inspections 

(a)  For  Groups  1  and  2  airplanes: 
Accomplish  paragraphs  (a)(1).  (a)(2),  and 
(a)(3)  of  this  AD,  as  applicable,  in  accordance 
with  Boeing  Alert  Service  Bulletin  767- 
71A0087,  dated  October  10, 1996. 

(1)  Within  500  flight  hours  or  300  flight 
cycles  after  the  effective  date  of  this  AD, 
whichever  occurs  later:  Accomplish  Work 
Package  1  (a  detailed  visual  inspection  of  the 
forward  engine  mount  to  ensure  that  the 
thrust  link,  evener  bar,  associated  lugs,  and 
attaching  hardware  are  firmly  attached). 
Thereafter,  repeat  Work  Package  1  at  the 
intervals  specified  in  the  alert  service 
bulletin  until  the  requirements  of  either 
paragraph  (a)(2)  or  (a)(3)  of  this  AD  are 
accomplished. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  an  intensity  deemed  appropriate 
by  the  inspector.  Inspection  aids  such  as 
mirrors,  magnifying  lenses,  etc.  may  be  used. 
Surface  cleaning  and  elaborate  access 
procedures  may  be  required." 

(2)  Prior  to  the  accumulation  of  16,000 
total  flight  cycles  on  any  engine  or  within 
500  flight  hours  or  300  flight  cycles  after  the 
effective  date  of  this  AD,  whichever  occurs 
latest:  Accomplish  Work  Package  2  (non- 
destructive test  inspection  of  the  forward 
engine  mount  to  ensure  the  proper  condition 
of  the  engine  thrust  link  components). 
Thereafter,  repeat  Work  Package  2  on  that 
engine  at  the  intervals  specified  in  the  alert 
service  bulletin  until  the  requirements  of 
paragraph  (a)(3)  of  this  AD  are  accomplished. 
Accomplishment  of  Work  Package  2 
constitutes  terminating  action  for  the 
repetitive  inspections  required  by  paragraph 
(a)(1)  of  this  AD  for  that  engine. 


Replacement  and  Terminating  Action 

(3)  Within  3  years  after  the  effective  date 
of  this  AD:  Accomplish  Work  Package  3  (end 
cap  and  bolt  replacement  of  the  forward 
engine  mount).  Accomplishment  of  Work 
Package  3  constitutes  terminating  action  for 
the  requirements  of  this  AD  for  Groups  1  and 
2  airplanes. 

(b)  For  Group  3  airplanes:  Within  3  years 
after  the  effective  date  of  this  AD,  accomplish 
Work  Package  4  (bolt  replacement)  in 
accordance  with  Boeing  Alert  Service 
Bulletin  767-71A0087,  dated  October  10, 
1996. 

Repair  and  Replacement  Action 

(c)  For  all  airplanes:  If  any  discrepancy 
(including  an  improperly  installed  or 
damaged  engine  thrust  link  component)  is 
found  during  any  inspection  required  by  this 
AD,  prior  to  further  flight,  accomplish  the 
actions  required  by  paragraphs  (c)(1)  and 
(c)(2)  of  this  AD. 

(1)  Repair  any  discrepancies  in  accordance 
with  a  method  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate.  For  a 
repair  method  to  be  approved  by  the 
Manager,  Seattle  AGO,  as  required  by  this 
paragraph,  the  Manager's  approval  letter 
must  specifically  reference  this  AD. 

(2)  Accomplish  Work  Package  3  in 
accordance  with  Boeing  Alert  Service 
Bulletin  767-71A0087.  dated  October  10, 
1996. 

Spares 

(d)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  forward  engine  mount 
end  cap  having  part  number  310T3026-1  on 
any  airplane. 

Alternative  Method  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
AGO,  FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fit>m  the  Seattle  AGO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  October 
15, 1999. 
D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-27564  Filed  10-20-99;  8:45  am] 
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DEPARTMENT  OF  TIjANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-248-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A300  B2  and  B4  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A300  B2  and  B4 
series  airplanes.  This  proposal  would 
require  repetitive  inspections  to  detect 
cracking  of  the  inner  skin  panel  of  the 
longitudinal  lap  joint;  and  repair,  or 
modification  and  new  repetitive 
inspections,  if  necessary.  This  proposal 
is  prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  detect  and  correct 
stress  corrosion  cracking  of  the  inner 
skin  panel  of  the  longitudinal  lap  joint, 
which  could  result  in  rapid 
depressurization  of  the  airplane. 
DATES:  Comments  must  be  received  by 
November  22, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rtiles  Docket  No.  98-NM- 
24»-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maiuice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  ■ 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116.  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
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proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-248-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-248-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  1'  Aviation 
Civile  (DC AC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A300  B2  and  B4  series  airplanes. 
The  DGAC  advises  that,  on  four  in- 
service  Airbus  Model  A300  series 
airplanes,  cracking  of  the  inner  skin 
panel  of  the  longitudinal  lap  joint  was 
detected  between  frames  67  and  70  at 
stringer  57.  The  cracking  of  the  fuselage 
skin  panel  was  attributed  to  stress 
corrosion.  On  two  of  the  airplanes, 
corrosion  was  found  previously  in  the 
long  lap  joints,  and  those  areas  were 
reworked  beyond  the  limits  provided  in 
the  Airbus  A300  Structural  Repair 
Manual.  Subsequent  stress  corrosion 
cracking  is  attributed  to  the  improper 
rework.  Such  cracking  of  the  inner  skin 
panel  of  the  longitudinal  lap  joint,  if  not 
corrected,  could  result  in  rapid 
depressurization  of  the  airplane. 


Explanation  of  Relevant  Service 
Information 

The  manufacturer  has  issued  Airbus 
Service  Bulletin  A300-53-305,  Revision 
1,  dated  January  29,  1999.  That  service 
bulletin  describes  procedures  for 
repetitive  external  and  internal  eddy 
current  inspections  to  detect  cracking  of 
the  inner  skin  panel  of  the  longitudinal 
lap  joint  between  frames  65  and  72  at 
stringer  57,  and  repair,  if  necessary.  For 
repaired  areas,  the  service  bulletin  also 
specifies  new  repetitive  inspections. 
The  DGAC  classified  the  service  bulletin 
as  mandatory  and  issued  French 
airworthiness  directive  98-150-246(8), 
dated  April  8, 1998,  in  order  to  assiu-e 
the  continued  airworthiness  of  these 
airplanes  in  France. 

The  manufacturer  also  has  issued 
Airbus  Service  Bulletin  A300-53-306, 
dated  September  5, 1995,  which 
describes  procedures  for  modification  of 
the  inner  skin  panel  of  the  longitudinal 
lap  joint  between  frames  65  and  72  at 
stringer  57  by  installation  of  a  doubler. 
That  modification  is  intended  to  delay 
the  onset  of  cracking  of  the  inner  skin 
panel  of  the  longitudinal  lap  joint,  and 
would  eliminate  the  need  to  accomplish 
the  repetitive  inspections  described  in 
Airbus  Service  Bulletin  A300-53-305. 
Revision  1,  for  all  modified  areas. 

The  manufacturer  also  has  issued 
Airbus  Service  Bulletin  A300-53-211, 
Revision  5,  dated  April  29, 1999.  That 
service  bulletin  describes  inspection 
criteria  to  detect  cracking  of,  among 
other  areas,  the  inner  skin  panel  of  the 
longitudinal  lap  joint  between  frames  65 
and  72  at  stringer  57  after  it  has  been 
modified  in  accordance  with  Airbus 
Service  Bulletin  A300-53-306. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  {14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 


States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  described 
previously,  except  as  discussed  below. 

Difference  Between  Proposed  Rule  and 
Service  Bulletins 

Operators  should  note  that,  unlike  the 
procedures  described  in  Airbus  Service 
Bulletin  A300-53-305,  Revision  1.  and 
Airbus  Service  Bulletin  A300-53-211, 
Revision  5.  this  proposed  AD  would  not 
permit  further  flight  if  a  crack  is 
detected  in  the  inner  skin  panel  of  the 
longitudinal  lap  joint.  The  FAA  has 
determined  that,  because  of  the  safety 
implications  and  consequences 
associated  with  such  cracking,  any 
subject  inner  skin  panel  that  is  found  to 
be  cracked  must  be  repaired  or  modified 
prior  to  further  flight. 

Difference  Between  Proposed  Rule  and 
Foreign  Airworthiness  Directive 

Operators  should  note  that,  although 
French  airworthiness  directive  98-150- 
246(B)  states  that  no  inspections  in 
accordance  with  that  airworthiness 
directive  are  necessary  after 
accomplishment  of  Airbus  Service 
Bulletin  A300-53-306.  this  proposed 
AD  would  require  repetitive  inspections 
in  accordance  with  Airbus  Service 
Bulletin  A300-53-211,  Revision  5,  for 
areas  modified  in  accordance  with 
Airbus  Service  Bulletin  A300-53-306. 
The  modification  described  in  Airbus 
Service  Bulletin  A300-53-306  is 
intended  to  delay  the  onset  of  cracking 
of  the  inner  skin  panel  of  the 
longitudinal  lap  joint.  However, 
cracking  may  still  occur  in  the  modified 
area.  The  FAA  finds  that  repetitive 
inspections  of  the  modified  area  are 
necessary  to  ensure  that  any  cracking  is 
defected  in  a  timely  manner. 

Other  Relevant  Rulemaking 

On  May  28, 1996,  the  FAA  issued  AD 
96-12-02,  Amendment  39-9644  (61  FR 
28497,  June  5,  1996).  The  applicability 
statement  of  that  AD  is  the  same  as  for 
this  proposed  AD.  That  AD  requires 
measurements  of  the  thickness  of  the 
inner  skin  of,  and  inspections  to  detect 
cracking  of,  the  longitudinal  lap  joint 
bom  the  inside  of  the  fuselage  at  certain 
stringers,  and  repair,  if  necessary,  in 
accordance  with  Airbus  All  Operator 
Telex  (AOT)  53-05,  Revision  1,  dated 
August  16, 1993.  Airbus  Service 
Bulletin  A30G-53-305,  Revision  1, 
specifies  separate  compliance  times  for 
airplanes  on  which  Airbus  AOT  53-05, 
Revision  1.  has  been  accomplished. 
Because  the  actions  specified  in  that 
AOT  are  already  required  by  AD  96-1 2- 
02,  this  proposed  AD  does  not  specify 
compliance  times  for  airplanes  on 
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which  the  AOT  has  not  been 
accomplished. 

Cost  Impact 

The  FAA  estimates  that  3  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  proposed 
eddy  current  inspection  (either  internal 
or  external),  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $720,  or  $240  per 
airplane,  per  inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113, 44701. 
f  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  98-NM-248-AD. 

Applicability:  Model  A300  B2  and  B4 
series  airplanes,  manufacturer  serial  numbers 
003  through  156  inclusive;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identihed  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  stress  corrosion 
cracking  of  the  inner  skin  panel  of  the 
longitudinal  lap  joint,  which  could  result  in 
rapid  depressurization  of  the  airplane, 
accomplish  the  following: 

Initial  Inspection 

(a)  Within  400  flight  cycles  after  the 
effective  date  of  this  AD,  perform  an  external 
eddy  current  inspection  for  cracking  of  the 
inner  skin  panel  of  the  longitudinal  lap  joint 
between  frames  65  and  72  at  stringer  57,  in 
accordance  with  Airbus  Service  Bulletin 
A300-53-305.  Revision  1,  dated  January  29, 
1999. 

Repetitive  Inspections 

(b)  If  no  cracking  is  detected  during  the 
inspection  performed  in  accordance  with 
paragraph  (a)  of  this  AD:  Thereafter,  perform 
an  internal  or  external  eddy  current 
inspection,  as  specified  in  paragraphs  (b)(1) 
and  (b)(2)  of  tbis  AD,  as  applicable;  at 
intervals  not  to  exceed  1,250  flight  cycles  or 
7  months,  whichever  occurs  first;  in 
accordance  with  Airbus  Service  Bulletin 
A300-53-305,  Revision  1,  dated  January  29, 
1999;  until  the  requirements  of  paragraph  (e) 
of  this  AD  have  been  accomplished. 

(1)  If  the  most  recent  inspection  was  an 
internal  eddy  current  inspection,  perform  an 
external  eddy  current  inspection  of  the  inner 
skin  panel  of  the  longitudinal  lap  joint. 

(2)  If  the  most  recent  inspection  was  an 
external  eddy  current  inspection,  perform  an 
internal  eddy  current  inspection  of  the  inner 
skin  panel  of  the  longitudinal  lap  joint. 


Corrective  Actions 

(c)  If  any  cracking  is  detected  during  any 
inspection  performed  in  accordance  with 
paragraph  (a)  or  (b)  of  this  AD,  prior  to 
further  flight,  accomplish  the  actions 
required  by  either  paragraph  (c)(1)  or 
paragraph  (c)(2)  of  this  AD. 

(1)  Repair  the  inner  skin  panel  of  the 
longitudinal  lap  joint  in  accordance  with 
Airbus  Service  Bulletin  A300-53-305, 
Revision  1,  dated  January  29, 1999. 
Thereafter,  repeat  the  inspection  of  areas  in 
which  no  cracking  is  detected  at  the  interval 
specified  in,  and  in  accordance  with, 
paragraph  (b)  of  this  AD;  and  repeat  the 
inspection  of  the  repaired  area  at  the 
intervals  specified  in  the  service  bulletin,  in 
accordance  with  the  service  bulletin.  If  any 
cracking  is  found  in  the  repaired  area  during 
any  repetitive  inspection,  prior  to  further 
flight,  repair  in  accordance  with  the  service 
bulletin. 

Note  2:  Airbus  Service  Bulletin  A300-53- 
305,  Revision  1,  dated  January  29, 1999, 
references  Airbus  Structural  Repair  Manual 
Chapter  53-17-00.  as  an  additional  source  of 
service  information  to  accomplish  the  repair 
specified  in  paragraph  (c)(1)  of  this  AD. 

(2)  Modify  the  inner  skin  panel  of  the 
longitudinal  lap  joint  in  accordance  with 
Airbus  Service  Bulletin  A300-53-306,  dated 
September  5, 1995,  and  accomplish  the 
requirements  of  paragraph  (d)  of  this  AD. 

(d)  For  airplanes  modified  in  accordance 
with  Airbus  Service  Bulletin  A300-53-306, 
dated  September  5, 1995:  Inspect  the 
modified  inner  skin  panel  of  the  longitudinal 
lap  joint  to  detect  cracking  at  the  applicable 
threshold  and  repetitive  intervals  specified  in 
Table  lA,  IB,  or  2  of  Airbus  Service  Bulletin 
A30(>-53-211,  Revision  5,  dated  April  29. 
1999,  in  accordance  with  Airbus  Service 
Bulletin  A300-53-211,  Revision  5.  If  any 
cracking  is  found  during  any  repetitive 
inspection,  prior  to  further  flight,  repair  in 
accordance  with  Airbus  Service  Bulletin 
A30O-53-211,  Revision  5. 

Optional  Modification 

(e)  Modification  of  the  inner  skin  panel  of 
the  longitudinal  lap  joint  in  accordance  with 
Airbus  Service  Bulletin  A300-53-306,  dated 
September  5,  1995,  constitutes  terminating 
action  for  the  repetitive  inspections  required 
by  paragraph  (b)  of  this  AD.  Such 
modification  does  not  terminate  the 
repetitive  inspections  required  by  paragraph 
(d)  of  this  AD. 

Alternative  Method  of  Compliance 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-1 16.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative 
methods  of  compUance  with  this  AD,  if 
any,  may  be  obtained  ft'om  the 
International  Branch,  ANM-1  IQ. 
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Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  98-150- 
246(B),  dated  April  8. 1998. 

Issued  in  Renton,  Washington,  on  October 
15,  1999. 

D.L.  Riggiii, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  99-27565  Filed  10-20-99;  8:45  am] 
BILLING  CODE  4910-1  »-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-2S4-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A319,  A320,  and  A321  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Airbus  Model  A319,  A320.  and  A321 
series  airplanes,  that  currently  requires 
relocation  of  the  engine/master  1  relay 
from  relay  box  103VU  to  shelf  95 VU  in 
the  avionics  bay.  This  action  would 
continue  to  require  the  relocation  using 
new  electrical  contacts,  and,  for  certain 
airplanes,  would  add  a  requirement  to 
replace  certain  contacts  installed  in 
shelf  95VU  during  relocation  of  the 
relay  with  new  contacts.  This  proposal 
is  prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  a 
simultaneous  cutoff  of  the  fuel  supply  to 
both  engines,  which  could  result  in  a 
loss  of  engine  power  and  consequent 
reduced  controllability  of  the  airplane. 
DATES:  Comments  must  be  received  by 
November  22,  1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
254-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 


p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton.  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  vdshing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-254-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-254-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  September  14, 1998.  the  FAA 
issued  AD  98-20-10,  amendment  39- 
10777  (63  FR  50492,  September  22, 
1998),  applicable  to  certain  Airbus 


Model  A319,  A320,  and  A321  series 
airplanes,  to  require  relocation  of  the 
engine/master  1  relay  from  relay  box 
103VU  to  shelf  95 VU  in  the  avionics 
bay.  That  action  was  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
requfrements  of  that  AD  are  intended  to 
prevent  a  simultaneous  cutoff  of  the  fuel 
supply  to  both  engines,  which  could 
result  in  a  loss  of  engine  power  and 
consequent  reduced  controllability  of 
the  airplane. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  that  AD,  the 
Direction  Generate  de  I'Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  has  advised  that 
the  airplane  manufacturer  discovered 
that  a  number  of  the  modification  kits 
referenced  in  the  service  bulletin 
contained  incorrect  contact  parts. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A320-24-1092,  Revision  03,  dated 
September  16. 1998.  The  modification 
procedures  described  in  this  service 
bulletin  are  essentially  identical  to  those 
described  in  Airbus  Service  Bulletin 
A320-24-1092.  dated  March  26, 1997; 
Revision  01,  dated  December  24.  1997; 
and  Revision  02,  dated  March  9,  1998; 
which  were  referenced  in  AD  98-20-10 
as  appropriate  sources  of  service 
information.  However,  Revision  03  of 
the  service  bulletin  includes  new 
modification  kit  numbers  and,  for 
airplanes  modified  in  accordance  with 
the  original  issue.  Revision  01 .  or 
Revision  02  of  the  service  bulletin, 
describes  procedures  for  replacement  of 
the  contacts  on  lines  20  through  23  in 
shelf  95VU  with  new  contacts. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  imsafe  condition.  The  DGAC 
classified  Revision  03  of  this  service 
bulletin  as  mandatory  and  issued 
French  airworthiness  directive  1999- 
263-134{B).  dated  June  30,  1999,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclusions 

These  airplane  models  are 
manufactiu^d  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
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airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Eiqilanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the'proposed  AD  woidd 
supersede  AD  98-20-10  to  continue  to 
require  relocation  of  the  engine/master 
1  relay  from  relay  box  103VU  to  shelf 
95 VU  in  the  avionics  bay.  This 
proposed  AD  would  add  a  requirement 
to  replace  certain  contacts  installed  in 
shelf  95  VU  during  relocation  of  the 
relay,  with  new  contacts.  The  actions 
woiild  be  required  to  be  accomplished 
in  accordance  with  Revision  03  of  the 
service  bulletin  described  previously. 

Explanation  of  Applicability 

The  applicabihty  of  AD  98-20-10 
specifies  airplanes  on  which  Airbus 
Modification  26065  (reference  Airbus 
Service  Bulletin  A32O-24-1092, 
Revision  01,  dated  December  24, 1997) 
has  not  been  accomplished.  As 
described  above,  this  proposed  AD 
would  require  additional  action  for 
airplanes  modified  in  accordance  with 
the  original  issue.  Revision  01,  or 
Revision  02  of  the  service  bulletin. 
Therefore,  the  FAA  has  revised  the 
applicability  statement  of  this  proposed 
AD  to  specify  that  this  AD  would  apply 
to  airplanes  listed  in  Revision  03  of  die 
service  bulletin. 

Cost  Impact 

There  are  approximately  120 
.  airplanes  of  U.S.  registry  that  woidd  be 
affected  by  this  proposed  AD. 

The  modification  that  is  currently 
required  by  AD  98-20-10,  and  retained 
by  this  proposed  AD,  takes 
approximately  61  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  cost  approximately  $209 
or  $961  per  airplane,  depending  on  the 
modification  kit  purchased.  Based  on 
these  figures,  the  cost  impact  of  the 
currently  required  actions  on  U.S. 
operators  is  estimated  to  be  as  low  as 
$3,869  per  airplane,  or  as  high  as  $4,621 
per  airplane. 

Should  an  operator  be  required  to 
accomplish  the  replacement  of  certain 
contacts  that  is  proposed  in  this  AD 
action,  it  would  take  approximately  2 


work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  would  be  supplied 
by  the  manufacturer  at  no  cost  to  the 
operators.  Based  on  these  figiues,  the 
cost  impact  of  the  proposed  replacement 
on  U.S.  operators  is  estimated  to  be 
$120  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  asstimptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regidations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  nUe"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promidgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regiUatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthority:  49  U.S.C.  106(g),  40113,  44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10777  (63  FR 


50492,  September  22, 1998),  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

Airbus  Industrie:  Docket  99-NM-254-AD. 
Supersedes  AD  98-20-10,  Amendment 
39-10777. 

Applicability:  Model  A319,  A320,  and 
A321  series  airplanes;  as  listed  in  Airbus 
Service  Bulletin  A320-24-1092,  Revision  03, 
dated  September  16, 1998;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  simultaneous  cutoff  of  the 
fuel  supply  to  both  engines,  which  could 
result  in  a  loss  of  engine  power  and 
consequent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

Modification 

(a)  Within  18  months  after  October  27, 
1998  (the  effective  date  of  AD  98-20-10, 
amendment  39-10777),  relocate  the  engine/ 
master  1  relay  (llQG)  fi'om  relay  box  103VU 
to  shelf  95VU  in  the  avionics  bay,  in 
accordance  with  Airbus  Service  Bulletin 
A320-24-1092,  dated  March  26. 1997; 
Revision  01,  dated  December  24. 1997; 
Revision  02,  dated  March  9, 1998;  or 
Revision  03,  dated  September  16, 1998.  After 
the  effective  date  of  this  AD,  only  Revision 
03  shall  be  used. 

(b)  For  airplanes  on  which  Airbus  Service 
Bulletin  A32D-24-1092,  dated  March  26. 
1997;  Revision  01,  dated  December  24, 1997; 
or  Revision  02,  dated  March  9, 1998;  has 
been  accomplished  prior  to  the  effective  date 
of  this  AD:  Within  500  flight  hours  after  the 
effective  date  of  this  AD,  replace  the  contacts 
on  lines  20  through  23  in  shelf  95VU  with 
new  contacts,  in  accordance  with  paragraph 
B.(2](m)  of  the  Accomplishment  Instructions 
of  Airbus  Service  Bulletin  A320-24-1092, 
Revision  03,  dated  September  16, 1998. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 
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Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  1999-263- 
134(B),  dated  June  30, 1999. 

Issued  in  Renton,  Washington,  on  October 
15,  1999. 

D.L.  Riggin. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-27566  Filed  10-20-99;  8:45  am) 

BILUNQ  CODE  4B10-1»-P 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  453 

Funeral  Rule  Public  Workshop 
Contarence 

agency:  Federal  Trade  Commission. 
ACTION:  Announcement  of  date  of  Public 
Workshop  Cenference. 

SUMMARY:  The  Federal  Trade 
Commission  ("FTC"  or  "Commission") 
will  hold  a  Public  Workshop  Conference 
in  connection  with  the  periodic 
regulatory  review  of  the  Commission's 
Trade  Regulation  Rule  on  Funeral 
bdustry  Practices,  16  CFR  Part  453  (the 
"Funeral  Rule"  or  the  "Rule"),  and  the 
comments  received  in  response  to  the 
Commission's  call  for  comments  on  that 
review. 

DATES:  The  PubUc  Workshop 
Conference  vdll  be  held  on  November 
18. 1999  at  the  FTC's  Washington,  DC 
headquarters.  The  Conference  will  run 
from  9  a.m.  imtil  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Myra  Howard.  (202)  326-2047,  Division 
of  Marketing  Practices,  Bureau  of 
Consumer  Protection,  Federal 
Commission,  Washington.  D.C.  20580, 
or  e-mail  funeralrule@ftc.  gov. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  adopted  the  Funeral  Rule 
on  September  24,  1982,  and  it  became 
fully  effective  on  April  30, 1984. ' 
Subsequently,  the  Funeral  Rule  was 
amended  as  a  result  of  a  regulatory 
review  and  amendment  proceeding 
begun  in  1987;  the  amended  Funeral 
Rule  was  pubUshed  on  January  11, 
1994.  and  took  effect  July  19. 1994.2  On 


'  48  FR  45537. 
'59  FR  1592. 


May  5, 1999,  the  Commission  again 
published  a  request  for  comment  on  the 
Rule,  64  FR  24250  ("FR  Notice"),  as  part 
of  its  continuing  program  of  periodic 
review  of  all  of  its  trade  regulation  rules 
("Rule  Review")  to  determine  their 
current  effectiveness  and  impact.  The 
FR  Notice  sought  comment  on  the 
standard  regulatory  review  questions, 
such  as  what  are  the  costs  and  benefits 
of  the  Rule,  whether  there  is  a 
continuing  need  for  the  Rule,  what 
changes  in  the  Rule  would  increase  the 
Rule's  benefits  to  consumers  and  how 
these  changes  would  affect  compliance 
costs,  and  what  changes  in  the 
marketplace  and  new  technologies  may 
affect  the  Rule. 

The  FR  Notice  also  sought  comment 
on  several  distinct  issues:  (1)  Whether 
the  Commission  should  amend  the  Rule 
by  revising  its  definition  of  "funeral 
provider;"  (2)  Whether  the 
Commission's  casket  handling  fee 
prohibition  has  been  effective  and  how 
it  had  affected  consumers  and  funeral 
providers;  (3)  Whether  the  Commission 
should  retain  the  provision  that  allows 
one.  and  only  one.  non-declinable  fee  to 
cover  the  basic  services  of  the  funeral 
director  and  staff;  and  (4)  Whether  the 
Commission  should  add,  delete,  or 
revise  any  of  the  required  disclosures  on 
the  General  Price  List. 

The  initial  deadline  for  written 
comments  was  July  12,  1999,  but  based 
on  a  number  of  requests  from 
commenters,  the  deadline  was  extended 
until  August  11, 1999.  64  FR  35965  Quly 
2, 1999).  In  its  May  5, 1999  FR  Notice 
regarding  the  regulatory  review  of  the 
Funeral  Rule,  the  Commission  also 
stated  that  FTC  staff  would  conduct  a 
Public  Workshop  Conference  to  discuss 
the  vmtten  comments  received  in 
response  to  the  solicitation  of  comments 
pursuant  to  the  Rule  Review.  The  initial 
deadline  to  submit  a  request  to 
participate  in  the  public  workshop  was 
July  12, 1999,  but  was  also  extended 
imtil  August  11, 1999. 

The  Public  Workshop  Conference, 
which  will  be  held  on  November  18, 
1999,  will  afford  Commission  staff  and 
interested  parties  an  opportunity  to 
discuss  openly  issues  raised  diuing  the 
Rule  Review,  and,  in  particular,  to 
examine  publicly  any  areas  of 
significant  controversy  or  divergent 
opinions  that  are  raised  in  the  written 
comments.  Commission  staff  will 
consider  the  views  and  suggestions 
made  during  the  Conference,  in 
conjimction  with  the  written  comments, 
in  formulating  its  final  recommendation 
to  the  Commission  concerning  the 
Funeral  Rule. 

The  Commission  staff  will  select  a 
limited  number  of  parties  to  represent 


the  significant  interests  affected  by  the 
Funeral  Rule.  These  parties  will 
participate  in  an  open  discussion  of  the 
issues.  It  is  contemplated  that  the 
selected  parties  might  ask  and  answer 
questions  based  on  their  respective 
comments. 

In  addition,  the  Conference  will  be 
open  to  the  general  public.  Members  of 
the  general  public  who  attend  the 
Conference  may  have  an  opportunity  to 
make  a  brief  oral  statement  presenting 
their  views  on  issues  raised  in  the  rule 
review  process.  Oral  statements  of  views 
by  members  of  the  general  public  will 
be  limited  to  a  few  minutes.  The  time 
allotted  for  these  statements  will  be 
dietermined  on  the  basis  of  the  time 
available  and  the  number  of  persons 
who  wish  to  make  statements.  The 
discussion  will  be  transcribed  and 
placed  on  the  pubUc  record.  Written 
submissions  of  views,  or  any  other 
written  or  visual  materials,  will  not  be 
accepted  during  the  Conference. 

To  the  extent  possible,  Commission 
staff  will  select  parties  to  represent  the 
following  affected  interests:  Funeral 
homes;  cemeteries;  monument  builders; 
third  party  sellers  of  funeral  goods; 
trade  organizations;  consumer 
organizations;  consimiers  economists 
and  academicians;  Federal,  State  and 
local  law  enforcement  and  regulatory 
authorities;  and  any  other  interests  that 
Commission  staff  may  identify  and 
deem  appropriate  for  representation. 

Parties  representing  the  above- 
referenced  interests  will  be  selected  on 
the  basis  of  the  following  criteria: 

1 .  The  party  submitted  a  comment 
during  the  comment  period  ending  on 
August  11,  1999. 

2.  The  party  notified  Commission  staff 
in  writing  or  by  E-mail  of  its  interest 
and,  if  required,  authorization  to 
represent  an  affected  interest,  on  or 
before  August  11,  1999. 

3.  The  party's  participation  would 
promote  a  balance  of  interests  being 
represented  at  the  Conference. 

4.  The  party's  participation  would 
promote  the  consideration  and 
discussion  of  a  variety  of  issues  raised 
during  the  Rule  Review  process. 

5.  TTie  party  has  experience  or 
expertise  in  activities  affected  by  the 
Funeral  Rule. 

6.  The  party  adequately  reflects  the 
views  of  the  affected  interest(s). 

7.  The  number  of  parties  selected  will 
not  be  so  large  as  to  inhibit  effective 
discussion  among  them. 

The  Conference  will  be  facilitated  by 
a  Commission  staff  member.  It  will  be 
held  on  November  18,  1999,  at  the 
Federal  Trade  Commission's 
headquarters,  600  Pennsylvania  Ave.. 
NW.  Washington,  DC  20580.  Prior  to  the 
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Conference,  parties  selected  to  represent 
an  affected  interest  will  be  provided 
with  copies  of  the  comments  submitted 
by  all  Conference  participants.  The 
Commission  strongly  encourages  all 
interested  individuals  to  participate  in 
the  Public  Workshop  Conference,  as  the 
transcripts  from  the  Conferences  will  be 
an  important  part  of  the  public  record 
in  this  proceeding.  Individuals  wishing 
to  make  oral  statements  at  the  end  of  the 
day  need  not  submit  a  request  to 
participate,  and  the  Commission  will 
make  every  effort  to  provide  time  for  all 
members  of  the  general  public  to  make 
statements  regarding  any  of  the 
rulemaking  issues. 

By  direction  of  the  Commission. 
Donald  S.  Qark, 
Secretary. 

IFR  Doc.  99-27441  Filed  10-20-99;  8:45  am) 
MLUNO  COW  erw-oi-M 


DEPARTMENT  OF  THE  TREASURY 

Intamal  R«v«nM  S«rvlc« 

26  CFR  Part  1 
[REG-11612S-9q 
RIN  1545-AXe2 

PrwMition  of  AbuM  of  Cttarltablo 
Romalndor  Tnwto 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

summary:  This  document  contains 
proposed  regulations  that  modify  the 
application  of  the  rules  governing  the 
cnaracter  of  certain  distributions  from  a 
charitable  remainder  trust.  These 
regulations  are  necessary  to  prevent 
taxpayers  from  using  charitable 
remainder  trusts  to  achieve 
inappropriate  tax  avoidance.  The 
regulations  affect  charitable  remainder 
trusts  described  in  section  664  and 
certain  beneficiaries  of  those  trusts.  This 
dociunent  also  provides  a  notice  of 
public  hearing  on  these  proposed 
regulations. 

DATES:  Written  comments  must  be 
received  by  January  19,  2000.  Requests 
to  speak  (with  outlines  of  oral 
comments)  at  the  public  hearing 
scheduled  for  February  9,  2000,  at  10 
a.m.  must  be  submitted  by  January  19, 
2000. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-116125-99), 
room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  FrankHn  Station, 
Washington.  DC  20044.  In  the 


alternative,  submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:DOM:CORP:R  (REG-116125-99). 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW.. 
Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  of  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at:  http://www.irs.ustreas.gov/ 
tax_regs/regslist.html.  The  public 
hearing  will  be  held  in  room  2615. 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington. 
DC. 

FOR  FURTHER  INFORMATION  CONTACT": 
Concerning  the  regulations.  Catherine 
Moore,  (202)  622-3070;  concerning 
submissions  of  comments,  the  hearing, 
and/or  to  be  placed  on  the  building 
access  list  to  attend  the  hearing.  Guy 
Traynor,  (202)  622-7180  (not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION:  This 
document  proposes  to  amend  sections 
643  and  664  of  the  Income  Tax 
Regulations  (26  CFR  part  1)  to  provide 
additional  rules  regarding  charitable 
remainder  trusts. 

Background 

Section  664.  added  to  the  Internal 
Revenue  Code  (Code)  by  section  201(e) 
of  the  Tax  Reform  Act  of  1969  (Public 
Uw  91-172  (83  Stat.  487,  562-64)). 
contains  the  rules  for  charitable 
remainder  trusts.  In  general,  a  charitable 
remainder  trust  provides  for  a  specified 
periodic  distribution  to  one  or  more 
noncharitable  beneficiaries  for  life  or  for 
a  term  of  years,  with  an  irrevocable 
remainder  interest  held  for  the  benefit  of 
charity.  The  amotmt  distributed  to  the 
noncharitable  beneficiaries  may  be 
either  a  sum  certain,  in  the  case  of  a 
charitable  remainder  aimuity  trust,  or  a 
fixed  percentage  of  the  net  ^ir  market 
value  of  the  trust's  assets  valued 
annually,  in  the  case  of  a  charitable 
remainder  unitrust.  Section  664(b) 
provides  rules  for  determining  the 
character  of  amounts  distributed  by  a 
charitable  remainder  trust  in  the  hands 
of  the  beneficiary  to  whom  the 
distribution  is  made.  In  general,  a 
distribution  is  taxable  to  the  beneficiary 
if  it  represents  a  distribution  of  ordinary 
income  or  capital  gain  of  the  trust.  A 
distribution  generally  is  not  taxable  to 
the  beneficiary  if  it  represents  a 
distribution  of  tax-exempt  income  of  the 
trust  or  of  trust  corpus.  Section  664(c) 
provides  that  a  charitable  remainder 
trust  is  exempt  frt>m  all  taxes  under 
subtiUe  A  of  the  Code  for  any  taxable 


year  except  a  taxable  year  in  which  the 
trust  has  uiuelated  business  taxable 
income  under  section  512. 

Section  643(a)(7),  added  to  the  Code 
by  section  1906(b)  of  the  Small  Business 
Job  Protection  Act  of  1996  (PubUc  Law 
104-188  (110  Stat.  1755. 1915)). 
authorizes  the  Secretary  of  the  Treasury 
to  issue  regulations  that  may  be 
necessary  or  appropriate  to  carry  out  the 
purposes  of  the  rules  applicable  to 
estates,  trusts,  and  beneficiaries, 
including  regulations  to  prevent  the 
avoidance  of  those  purposes. 

Explanation  of  ProTisions 

A.  Tax-Avoidance  Arrangements  Using 
Charitable  Remainder  Trusts 

The  IRS  and  the  Treasury  Department 
are  aware  of  certain  abusive  transactions 
that  attempt  to  use  a  section  664 
charitable  remainder  trust  to  convert 
appreciated  assets  into  cash  while 
avoiding  tax  on  the  gain  from  the 
disposition  of  the  sissets.  In  these 
transactions,  a  taxpayer  typically - 
contributes  highly  appreciated  assets  to 
a  charitable  remainder  trust  having  a 
relatively  short  term  and  relatively  high 
payout  rate.  Rather  than  sell  the  assets 
to  obtain  cash  to  pay  the  annuity  or 
imitrust  amount  to  the  beneficiary,  the 
trustee  borrows  money,  enters  into  a 
forward  sale  of  the  assets,  or  engages  in 
some  similar  transaction.  Because  the 
borrowing,  forward  sale,  or  other  similar 
transaction  does  not  result  in  current 
income  to  the  trust,  the  parties  attempt 
to  characterize  the  distribution  of  cash 
to  the  beneficiary  as  a  tax-free  return  of 
corpus  imder  section  664(b)(4). 
Distributions  may  continue  to  be  funded 
in  this  manner  for  the  duration  of  the 
trust  term  (which  is  usually  short,  so  as 
to  meet  the  10-percent  remainder 
requirement  of  section  664(d)(1)(D)  or 
664(d)(2)(D)).  The  appreciated  assets 
may  be  sold  and  the  transaction  closed 
out  (e.g.,  the  loan  is  repaid)  in  the  last 
year  of  the  trust,  or  the  trustee  may 
distribute  the  appreciated  assets,  subject 
to  a  contractual  obligation  to  complete 
the  transaction  (e.g.,  the  forward  sale 
contract),  to  the  charitable  beneficiary. 
A  mechanical  and  literal  application 
of  rules  and  regulations  that  would 
yield  a  result  inconsistent  with  the 
purposes  of  the  charitable  remainder 
trust  provisions  will  not  be  respected. 
When  section  664  was  amended  by  the 
Revenue  Reconciliation  Act  of  1997. 
Congress  indicated  that  a  scheme  that, 
in  effect,  attempts  to  convert 
appreciated  assets  to  a  tax-free  cash 
distribution  to  the  non-charitable 
beneficiary  is  "abusive  and  is 
inconsistent  with  the  purpose  of  the 
charitable  remainder  trust  rules."  S. 


Federal  Register / Vol.  64,  No.  203 / Thursday,  October  21.  1999 /Proposed  Rules 


56719 


Rep.  No.  33, 105th  Cong.,  1st  Sess.  201 
(1997).  Although  the  particular  scheme 
that  was  the  focus  of  Congress's 
attention  in  1997  involved  an  attempt  to 
exploit  the  interplay  of  rules  under 
section  664  governing  the  timing  of 
income  and  the  character  of  trust 
distributions,  the  attempted  result  of  the 
scheme  (commonly  referred  to  as  an 
"accelerated  charitable  remainder 
trust")  was  the  same  as  that  claimed  by 
the  promoters  of  the  transactions 
described  above — that  is,  a  literal 
application  of  rules  governing  trust 
distributions  in  an  attempt  to  convert 
appreciated  trust  assets  into  tax-free 
cash  in  the  hands  of  the  non-charitable 
beneficiary.  The  latest  schemes 
involving  charitable  remainder  trusts 
are  no  less  "abusive"  or  "inconsistent 
with  the  purpose  of  the  charitable 
remainder  trust  rules"  than  were  the 
accelerated  charitable  remainder  trust 
schemes  addressed  by  Congress  in  1997. 

B.  The  Proposed  Regulations 

Section  643(a)(7)  authorizes  the 
Secretary  to  prescribe  regulations  to 
carry  out  the  purposes  of  the  provisions 
of  the  Code  relating  to  the  taxation  of 
estates,  trusts,  and  beneficiaries, 
including  regulations  to  prevent 
avoidance  of  such  purposes.  The 
proposed  regulations  exercise  this 
authority  by  modifying  the  treatnlent  of 
certain  distributions  by  charitable 
remainder  trusts  for  purposes  of  section 
664(b)  to  prevent  a  result  that,  as 
discussed  above,  is  inconsistent  with 
the  purposes  of  the  charitable  remainder 
trust  rules. 

The  proposed  regulations  provide 
that,  to  the  extent  that  a  distribution  of 
the  annuity  or  unitrust  amount  from  a 
charitable  remainder  trust  is  not 
characterized  in  the  hands  of  the 
recipient  as  income  from  the  categories 
described  in  section  664(b)(1),  (2),  or  (3) 
(determined  without  regard  to  the  rules 
in  these  proposed  regulations)  and  was 
made  bom  an  amount  received  by  the 
trust  that  was  neither  a  return  of  basis 
in  any  asset  sold  by  the  trust 
(determined  without  regard  to  the  rules 
in  these  proposed  reg\ilations)  nor 
attributable  to  a  contribution  of  cash  to 
the  trust  with  respect  to  which  a 
deduction  was  allowable  imder  section 
170,  2055,  2106,  or  2522,  the  trust  shall 
be  treated  as  having  sold,  in  the  year  for 
which  the  distribution  is  due,  a  pro  rata 
portion  of  the  trust  assets.  Any 
transaction  that  has  the  piupose  or 
effect  of  circumventing  diis  rule  will  be 
disregarded.  For  example,  a  retiun  of 
basis  in  an  asset  sold  by  a  charitable 
remainder  trust  does  not  include  basis 
in  an  asset  purchased  by  the  charitable 
remainder  trust  from  the  proceeds  of  a 


borrowing  seciu^d  by  previously 
contributed  assets. 

The  proposed  regidations  include 
examples  that  illustrate  the  application 
of  the  above  rule.  The  IRS  and  the 
Treasury  Department  request  comments 
on  whether  there  are  situations  where 
the  application  of  this  rule  would  be 
inappropriate. 

These  proposed  regulations  adopt  a 
pro-rata  sale  approach  to  detennine  the 
amount  of  gain  on  the  distribution  of 
funds  acquired  in  advance  of  income 
recognition.  The  IRS  and  the  Treasury 
Department  also  considered  an 
approach  that  more  directly  related  the 
distributed  funds  to  the  asset  that  is  the 
subject  of  the  borrowing  or  forward  sale. 
Comments  are  requested  on  this 
alternative  approach. 

C.  Proposed  Effective  Date 

The  regulations  are  proposed  to  apply 
to  distributions  made  by  charitable 
remainder  trusts  after  October  18,  1999. 

However,  to  the  extent  that  a 
charitable  remainder  trust  financed  a 
distribution  to  a  beneficiary  by 
borrowing  funds  or  entering  into  a 
forward  sale  or  other  similar  transaction 
prior  to  the  effective  date  of  these 
regulations,  the  IRS  may  apply  an 
appropriate  legal  doctrine  to  recast  the 
entire  transaction,  to  characterize  the 
distribution  as  gross  income  rather  than 
corpus,  or  to  challenge  the  qualification 
of  the  trust  under  section  664.  In 
appropriate  circumstances,  the  IRS  may 
impose  the  tax  on  self-dealing 
transactions  under  section  4941. 
Additionally,  the  trust  may  be  treated  as 
having  unrelated  business  taxable 
income  under  section  512  from  the 
transaction.  The  IRS  will  also  apply  any 
applicable  penalties  to  the  participants 
in  the  transaction. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
is  hereby  certified  that  these  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  certification  is  based  on 
the  understanding  of  the  IRS  and 
Treasury  Department  that  the  number  of 
charitable  remainder  trusts  engaging  in 
transactions  affected  by  these 
regulations  is  not  substantial,  and  none 
are  small  entities  within  the  meaning  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6).  Therefore,  a  Regulatory 
Flexibility  Analysis  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Code,  this  notice 


of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (preferably  a  signed 
original  and  eight  (8)  copies)  that  are 
submitted  timely  to  the  IRS.  The  IRS 
and  the  Treasury  Department 
specifically  request  comments  on  the 
clarity  of  the  proposed  regulations  and 
how  they  may  be  made  easier  to 
understand.  All  comments  will  be 
available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  February  9,  2000,  at  10  a.m.  in  room 
2615,  Internal  Revenue  Building,  1111 
Constitution  Avenue  NW.,  Washington, 
DC.  Due  to  building  secixrity 
procedures,  visitors  must  enter  at  the 
10th  Street  entrance,  located  between 
Constitution  and  Pennsylvania 
Avenues,  NW.  In  addition,  all  visitors 
must  present  photo  identification  to 
enter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  immediate 
entrance  area  more  than  15  minutes 
before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  that  wish 
to  present  oral  comments  at  the  hearing 
must  submit  timely  written  comments 
and  an  outline  of  the  topics  to  be 
discussed  and  the  time  to  be  devoted  to 
each  topic  (preferably  a  signed  original 
and  eight  (8)  copies)  by  January  19, 
2000. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  schediding  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Draftiiig  Information 

The  principal  authors  of  these 
regulations  are  Mary  Beth  Collins  and 
Catherine  Moore,  Office  of  Chief 
Coimsel  (Passthroughs  and  Special 
Industries).  However,  other  personnel 
irom  the  IRS  and  Treasury  Department 
participated  in  their  development. 
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List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regidations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  in  part  as 
follows: 

Aathitfity:  26  U.S.C.  7805  *  *  *. 

Section  1.643(a)-8  also  issued  under  26 
U.S.C.  643(a)(7).  •  •  • 

Par.  2.  Section  1.643(a)-8  is  added  to 
read  as  follows: 

f1.643(a)-«    Certain  distributkMM  by 
ctwritable  rsfnainder  tniats. 

(a)  Purpose  and  scope.  This  section  is 
intended  to  prevent  the  avoidance  of  the 
purposes  of  the  charitable  remainder 
trust  rules  and  shoiild  be  interpreted  in 
a  manner  consistent  with  this  purpose. 
This  section  applies  to  all  charitable 
remainder  trusts  described  in  section 
664  and  the  beneficiaries  of  such  trusts. 

(b)  Deemed  sale  by  trust.  (1)  For 
purposes  of  section  664(b),  a  charitable 
remainder  trust  shall  be  treated  as 
having  sold,  in  the  year  for  which  a 
distribution  of  an  annuity  or  unitrust 
amount  from  the  trust  is  due,  a  pro  rata 
portion  of  the  trust  assets  to  the  extent 
that  the  distribution  of  the  annuity  or 
imitrust  amount — 

(i)  Is  not  characterized  in  the  hands  of 
the  recipient  as  income  from  the 
categories  described  in  section 
664ft))(l),  (2),  or  (3).  determined  without 
regard  to  this  paragraph  (b);  and 

(ii)  Was  made  from  an  amount 
received  by  the  trust  that  was  not — 

(A)  A  return  of  basis  in  any  asset  sold 
by  the  trust,  determined  without  regard 
to  this  paragraph  (b);  or 

(B)  Attributable  to  cash  contributed  to 
the  trust  with  respect  to  which  a 
deduction  was  allowable  under  section 
170,  2055,  2106,  or  2522. 

(2)  Any  transaction  that  has  the 
piupose  or  effect  of  ciraimventing  the 
rules  in  this  paragraph  (b)  shall  be 
disregarded. 

(3)  For  purposes  of  paragraph  (b)(1)  of 
this  section,  "trust  assets"  do  not 
include  cash  or  assets  piurchased  with 
the  proceeds  of  a  trust  borrowing, 
forward  sale,  or  similar  transaction. 

(4)  Proper  adjustment  shall  be  made 
to  any  gain  or  loss  subsequently  realized 
for  gain  or  loss  taken  into  account  under 
paragraph  (b)(1)  of  this  section. 


(c)  Examples.  The  following  examples 
illustrate  the  rules  of  paragraph  (b)  of 
this  section: 

Example  1.  Deemed  sale  by  trust.  Donor 
contributes  stock  having  a  fair  market  value 
of  $2  million  to  a  charitable  remainder 
unitrust  with  a  unitrust  amount  of  50  percent 
of  the  net  fair  market  value  of  the  trust  assets 
emd  a  two-year  term.  The  stock  has  a  total 
basis  of  $400,000.  In  Year  1 ,  the  trust  receives 
dividend  income  of  $20,000.  As  of  the 
valuation  date,  the  trust's  assets  have  a  net 
fair  market  value  of  $2,020,000  ($2  million  in 
stock,  plus  $20,000  in  cash).  To  obtain 
additional  cash  to  pay  the  unitrust  amount  to 
the  noncharitable  beneficiary,  the  trustee 
borrows  $990,000  against  the  value  of  the 
stock.  The  trust  then  distributes  $1,010,000 
to  the  beneficiary  before  the  end  of  Year  1. 
Under  section  664(b)(1),  $20,000  of  the 
distribution  is  characterized  in  the  hands  of 
the  beneficiary  as  dividend  income.  The  rest 
of  the  distribution,  $990,000,  is  attributable 
to  an  amount  received  by  the  trust  that  did 
not  represent  either  a  retiun  of  basis  in  any 
asset  sold  by  the  trust  (determined  without 
regard  to  paragraph  (b)  of  this  section)  or  a 
cash  contribution  to  the  trust  with  respect  to 
which  a  charitable  deduction  was  allowable. 
Under  paragraph  (b)(3)  of  this  section,  the 
stock  is  a  trust  asset  because  it  was  not 
purchased  with  the  proceeds  of  the 
borrowing.  Therefore,  in  Year  1,  under 
paragraph  (b)(1)  of  this  section,  the  trust  is 
treated  as  having  Sold  $990,000  of  stock  and 
as  having  reaUzed  $792,000  of  capital  gain 
(the  trust's  basis  in  the  shares  deemed  sold 
is  $198,000).  Thus,  in  the  hands  of  the 
beneficiary,  $792,000  of  the  distribution  is 
characterized  as  capital  gain  imder  section 
664(b)(2)  and  $198,000  is  characterized  as  a 
tax-free  return  of  corpus  under  section 
664(b)(4). 

Example  2.  Adjustment  to  trust's  basis  in 
assets  deemed  sold.  The  facts  are  the  same 
as  in  Example  1.  During  Year  2,  the  trust  sells 
the  stock  for  $2,100,000.  The  trustee  uses  a 
portion  of  the  proceeds  of  the  sale  to  repay 
the  outstanding  loan,  plus  accrued  interest 
Under  paragraph  (b)(4)  of  this  section,  the 
trust's  basis  in  the  stock  is  $1,192,000 
($400,000  plus  the  $792,000  of  gain 
recognized  in  Year  1).  Therefore,  the  trust 
recognizes  capital  gain  (as  described  in 
section  664(b)(2))  in  Year  2  of  $908,000. 

Example  3.  Distribution  of  cash 
contributions.  Upon  the  death  of  D,  tiie 
proceeds  of  a  life  insurance  policy  on  D's  life 
are  payable  to  T,  a  charitable  remainder 
annuity  trust.  The  terms  of  the  trust  provide 
that,  for  a  period  of  three  years  commencing 
upon  D's  death,  the  trust  shall  pay  an  aimuity 
amount  equal  to  $x  annually  to  A,  the  child 
of  D.  After  the  expiration  of  such  three-year 
period,  the  remainder  interest  in  the  trust  is 
to  be  transferred  to  charity  Z.  In  Year  1,  the 
trust  receives  payment  of  the  life  insurance 
proceeds  and  pays  the  appropriate  pro  rata 
portion  of  the  $x  annuity  to  A  from  the 
insurance  proceeds.  Ihiring  Year  1,  the  trust 
has  no  income.  Because  the  entire 
distribution  is  attributable  to  a  cash 
contribution  (the  insurance  proceeds)  to  the 
trust  for  which  a  charitable  deduction  was 
allowable  under  section  2055  with  respect  to 


the  present  value  of  the  remainder  interest 
passing  to  charity,  the  trust  will  not  be 
treated  as  selling  a  pro  rata  portion  of  the 
trust  assets  under  paragraph  (b)(1)  of  this 
section.  Thus,  the  distribution  is 
characterized  in  A's  hands  as  a  tax-free 
return  of  corpus  under  section  664(b)(4). 

(d)  Effective  date.  This  section  is 
applicable  to  distributions  made  by  a 
charitable  remainder  trust  after  October 
18, 1999. 

Par.  3.  Section  1.664-1  is  amended  as 
follows: 

1.  Paragraph  (d)(l)(iii)  is  redesignated 
as  paragraph  (d)(l)(iv). 

2.  New  paragraph  (d)(l}(iii)  is  added. 
The  addition  reads  as  follows: 

f  1.664-1    Charitable  remainder  trusts. 

***** 

(d)*  •  * 

(D*  *  * 

(iii)  Application  of  section  643(a)(7). 
For  application  of  the  anti-abuse  rule  of 
section  643(a)(7)  to  distributions  from 
charitable  remainder  trusts,  see 

§  1.643(a)-8- 

***** 

Charies  O.  Rossotti, 

Commissioner  of  Internal  Revenue. 

[FR  Doc.  99-27376  Filed  10-18-99;  11:16 

am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

48  CFR  Part  15 

[USCQ-1999-6097] 

mN2115-AF90 

Fadaral  PlkXaga  for  Foraign-Trada 
Vaaaala  In  Maryland 

AGENCY:  Coast  Guard,  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
reqtiire  that  vessels  engaged  in  foreign 
trade,  under  way  on  the  navigable 
waterways  within  the  State  of  Maryland, 
be  under  the  direction  and  control  of 
Federally-licensed  pilots  when  not 
under  the  control  and  direction  of  State 
pilots.  This  measiue  is  necessary  to 
ensure  that  vessels  are  navigated  by 
competent,  qualified  persons, 
knowledgeable  in  the  local  area  and 
accountable  to  either  the  State  or  the 
Coast  Guard.  This  measure  would 
promote  navigational  safety  by 
increasing  the  level  of  accountability 
and  reducing  the  risk  of  marine 
casualties  in  the  waters  of  Maryland. 
DATES:  Comments  and  related  material 
must  reach  the  Docket  Management 
Facility  on  or  before  December  20, 1999. 
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ADDRESSES:  To  make  sure  your 
comments  and  related  material  do  not 
enter  the  docket  more  than  once,  please 
submit  them  (referred  to  USCG  1999- 
6097)  by  only  one  of  the  following 
means: 

(1)  By  mail  to  the  Docket  Management 
Facility,  U.S.  Department  of 
Transportation,  room  PL-401,  400 
Seventh  Street  SW..  Washington,  DC 
20590-0001. 

(2)  By  delivery  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  PL-401  on  the  Plaza  level  of  the 
Nassif  Building,  400  Seventh  Street 
SW.,  Washington,  DC,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  You  may  also 
find  this  docket  on  the  Internet  at  http:/ 
/dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  proposed  rule,  contact 
Mr.  Timothy  Farley,  Office  of 
Investigations  and  Analysis  (G-MOA), 
Coast  Guard,  202-267-1414;  e-mail 
Tfarley@comdt.uscg.mil,  or  Lieutenant 
Michael  Dreier,  Office  of  Standards, 
Evaluation  and  Development  (G-MSR), 
phone  202-267-6490;  e-mail 
Mdreier@comdt.uscg.mil.  For  questions 
on  viewing  or  submitting  material  to  the 
docket,  call  Dorothy  Walker,  Chief, 
Dockets,  Department  of  Transportation, 
telephone  202-366-9329. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
conunents  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  {USCG-1999-6097), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  You  may  submit  your 
comments  and  material  by  mail, 
delivery,  fax,  or  electronic  means  to  the 
Docket  Management  Facility  at  the 


address  under  ADDRESSES;  but  please 
submit  yoiu  comments  and  material  by 
only  one  means.  If  you  submit  them  by 
mail  or  deliver}',  submit  them  in  an 
unboimd  format,  no  larger  than  8V2  by 
1 1  inches,  suitable  for  copying  and 
electronic  filing.  If -you  submit  them  by 
mail  and  would  like  to  know  they 
reached  the  Facility,  please  enclose  a 
self-addressed,  stamped  postcard  or 
envelope.  We  will  consider  all 
comments  and  materied  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  one  to  the  Docket  Management 
Facility  at  the  address  under  ADDRESSES 
explaining  why  one  would  be 
beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  annoimced  by 
a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

Under  46  U.S.C.  8503(a)  the  Secretary 
of  Transportation  may  require  a 
Federally-licensed  pilot  to  be  aboard  a 
self-propelled  vessel  engaged  in  foreign 
trade  and  operating  on  the  navigable 
waters  of  the  United  States  when  State 
law  does  not  require  a  pilot.  46  U.S.C. 
8503(b)  provides  that  Federal  authority 
to  require  Federally-licensed  pilots  on 
vessels  engaged  in  foreign  trade 
terminates  when  the  State  having 
jurisdiction  establishes  a  superseding 
requirement  for  a  State  pilot  and  notifies 
the  Secretary  (in  practice,  the  Coast 
Guard)  of  that  fact.  46  CFR  part  15 
requires  Federal  pilots  to  be  aboard 
vessels  engaged  in  foreign  trade  while 
operating  on  certain  navigable  waters 
within  California,  Hawaii, 
Massachusetts,  New  York  and  New 
Jersey,  and  North  Carolina.  (On  October 
27, 1998,  we  issued  a  final  rule  [63  FR 
57252]  that  requires  vessels  engaged  in 
foreign  trade  to  have  Federal  pilots 
aboard  when  operating  in  specified 
waters  in  North  Carolina.) 

Commercial  vessels  transit  the 
navigable  waters  of  the  State  of 
Maryland  carrying  various  types  of 
freight,  oil,  and  hazardous  substances 
and  materials,  as  well  as  large  quantities 
of  bunkers.  Under  Maryland  law 
[General  Statutes  of  Maryland,  §  11- 
501],  every  foreign  vessel  and  every 
domestic  vessel  sailing  under  register 
must  use  a  State-licensed  pilot,  except 
that  the  vessel  need  not  use  a  State- 
licensed  pilot  if  it  is  under  the  control 
of  a  docking  master  while  maneuvering 
with  tug  assistance  during  berthing  or 
unberthing,  or  shifting  within  a  port. 
Maryland  does  not  license,  establish 


qualifications  for,  or  regulate  the 
competency  of,  these  docking  masters. 
Although  all  docking  masters  now 
operating  in  the  Port  of  Baltimore 
already  hold  valid  Federal  pilots" 
licenses  (or  pilotage  endorsements  on 
Federal  licenses),  holding  these  is 
voluntary  and  is  as  yet  neither  a  State 
nor  a  Federal  requirement.  Anyone  may 
serve  as  docking  master,  and,  by  law,  no 
one  need  demonstrate  proficiencj'  or 
competency  to  do  so.  This  problem  is 
similar  to  the  one  that  prevailed  in  New 
York  Harbor  until  the  adoption  in  1995 
of  46  CFR  15.1030.  Docking  masters, 
many  of  whom  held  valid  Federal 
pilots"  licenses,  provided  pilotage.  46 
U.S.C.  7703  establishes  that  a  mariner's 
license  is  not  subject  to  suspension  or 
revocation  unless  the  mariner  is  acting 
under  it.  (A  docking  master  is  acting 
under  his  or  her  Federal  pilot's  license 
when  directing  a  tug  assisting  a  ship. 
The  problem  has  been  that  he  or  she 
may  not  be  acting  under  it  when 
directing  the  ship  itself,  either  in  the 
absence  of  a  tug  or  without  reliance  on 
one.)  Unless  the  docking  master  is 
operating  under  the  authority  of  a 
Federal  License  (or  pilotage 
endorsement),  or  the  Coast  Guard  has 
some  other  basis  for  jurisdiction,  the 
Coast  Guard  cannot  suspend  or  revoke 
his  or  her  Federal  license.  This  rule 
would  help  ensure  that  a  person 
providing  pilotage  is  operating  under 
the  authority  of  either  a  valid  State  or 
Federal  pilot"s  license,  and  so  would 
ensure  adequate  accountability.  It 
would  add  a  new  section  to  Subpart  I  of 
46  CFR  Part  15  to  require  that  a  foreign- 
trade  vessel  be  under  the  direction  and 
control  of  a  Federally-licensed  pilot 
when  operating  in  designated  waters  of 
Baltimore  Harbor  fi-om  the  Key  Bridge  to 
moor,  except  when  under  the  direction 
and  control  of  a  State-licensed  pilot 
operating  under  the  authority  of  his  or 
her  State  license. 

We  have  determined  that  it  is  unsafe 
for  certain  vessels  to  undertake  intra- 
port  transits,  or  otherwise  navigate  in 
the  waters  of  the  State  of  Maryland, 
except  when  under  the  direction  and 
control  of  pilots  accoimtable  to  the  State 
or  the  Coast  Guard.  Operating  these 
vessels  with  docking  masters  who  are 
either  not  licensed  (or  endorsed)  as 
Federal  or  State  pilots  or  not  operating 
under  the  authority  of  pilots'  licenses 
presents  an  imacceptable  risk  to  human 
life,  property,  and  the  environment. 
Therefore,  we  have  determined  that 
requiring  persons  to  serve  under  the 
authority  of  Federal  first-class  pilots' 
licenses  (or  endorsements),  and  so  be 
accoimtable  for  their  actions  and 
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competency,  would  increase  maritime 
safety. 

Currently,  to  obtain  a  Federal  first- 
class  pilot's  license  (or  endorsement),  a 
person  must  pass  a  comprehensive 
examination,  which  includes 
performing  a  chart  sketch  of  the  area, 
demonstrating  proficiency  in  the  use  of 
navigational  aids,  and  maneuvering  and 
handling  ships  in  high  winds,  tides,  and 
currents.  Fiuiher,  a  person  must 
complete  a  specific  number  of  transits 
in  the  area  and  demonstrate  specialized 
knowledge  of  the  waters  for  which  the 
Coast  Guard  issues  the  license  (or 
endorsement).  Therefore,  we  propose  to 
require  Federal  pilots'  licenses  {or 
endorsements)  for  persons  acting  as 
docking  masters  on  vessels  engaged  in 
foreign  trade  and  operating  in  the 
navigable  waters  of  the  State  of 
Maryland,  unless  these  vessels  are 
under  the  direction  and  control  of  State- 
licensed  pilots  operating  under  the 
authority  of  valid  State  pilots'  licenses. 

Discussion  of  Qianges 

This  proposed  nile  would  add  a  new 
section  to  46  CFR  part  15,  subpart  I,  to 
require  that  every  vessel  engaged  in 
foreign  trade  and  operating  in  the 
navigable  waters  of  Maryland  be  imder 
the  direction  and  control  of  a  Federally- 
licensed  pilot  except  when  under  the 
direction  and  control  of  a  State-licensed 
pilot  operating  under  the  authority  of  a 
valid  State  license. 

Regulatory  Evaluatioii 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  imder 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)  (44 
FR  11040  (February  26. 1979)).  We 
expect  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  imder  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Foreign-trade  vessels  areinormally 
under  the  direction  and  control  of 
docking  masters  or  State  pilots  when 
making  intra-port  transits  or  transits  in 
congested  waters.  Although  they  need 
not,  persons  now  serving  as  docking 
masters  within  the  navigable  waters  of 
the  State  of  Maryland  do  hold  Federal 
pilots'  licenses.  Therefore,  this  rule 
would  not  impose  any  immediate  costs 
on  those  persons.  However,  persons 
entering  this  profession  in  the  future 
would  have  to  hold  Federal  first-class 


pilots'  licenses.  Historically,  persons 
filling  these  vacancies  have  already 
obtained  Federal  first-class  pilots' 
licenses  and  necessary  endorsements  in 
the  normal  course  of  advancement  in 
their  profession.  Nevertheless,  this  rule 
would  require  an  initial  expense  to 
obtain  the  license,  in  addition  to  a 
yearly  physical  and  the  five-year 
renewal  fees.  These  costs  should  be 
insignificant  as  those  persons  currently 
acting  as  docking  masters  already  hold, 
and  those  likely  to  enter  this  profession 
would  already  hold,  the  required 
license.  This  rule  would  promote 
responsibility  and  safety  by  requiring  a 
Federal  first-class  pilot,  where  the  State 
requires  no  pilot.  We  believe  that  the 
benefits  of  requiring  licensed,  qualified 
persons  aboard  these  vessels 
significantly  outweigh  the  small  costs 
associated  with  implementing  this  rule. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

We  expect  that  this  rule  would  have 
minimal  economic  impact  on  small 
entities.  Vessels  affected  by  this  rule 
probably  are  not  owned  or  operated  by 
small  entities.  The  pilots  themselves  do 
not  qualify  as  small  entities.  However, 
State  pilots'  associations  may  qualify  as 
small  entities.  We  imderstand  that  those 
persons  now  providing  pilotage  to 
foreign-trade  vessels  calling  at  ports  in 
Maryland  already  hold  Federal  first- 
class  pilots'  licenses  (or  endorsements) 
for  those  waters.  Therefore,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b) 
that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  If 
you  think  that  yoiu-  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  to  the  Docket 
Management  Facility  at  the  address 
under  ADDRESSES.  In  yoiu-  comment, 
explain  why  you  think  it  qualifies  and 
how  and  to  what  degree  this  rule  would 
economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 


we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  govenunental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  consult  Mr.  Timothy 
Farley,  Office  of  Investigations  and 
Analysis  (G-MOA),  Coast  Guard,  202- 
267-1414;  e-mail 
Tfarley@comdt.uscg.mil. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  rules  to  the 
Small  Business  and  Agricultiue 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  imder  the 
Paperwork  Reduction  Act  of  1995  [44 
U.S.C.  3501-35201. 

Federalism 

We  have  analyzed  this  proposed  rule 
under  E.O.  12612  and  have  determined 
that  this  rule  does  not  have  sufficient 
implications  for  federalism  to  warrant 
the  preparation  of  a  Federalism 
Assessment. 

Congress,  under  46  U.S.C.  8503(a), 
specifically  authorizes^the  Federal 
Government  to  require  a  Federally- 
licensed  pilot  where  State  law  requires 
no  licensed  pilot.  Maryland  perauts 
docking  masters,  not  licensed  by  the 
State,  to  serve  as  pilots  on  certain  waters 
within  the  State.  Therefore,  the  Federal 
Government  may  require  Federally- 
licensed  pilots  on  those  waters.  The 
Federal  authority  to  require  that  pilots 
hold  Federal  licenses  is  effective  only 
until  the  State  establishes  a  superseding 
requirement  that  pilots  hold  State 
licenses  and  notifies  the  Coast  Guard  of 
that  fact  according  to  46  U.S.C.  8503(b). 

Since  this  rule  aims  primarily  at 
requiring  Federal  pilots  to  supplement 
State  pilots,  we  do  not  believe  that  the 
preparation  of  a  Federalism  Assessment 
is  warranted.  This  rule  would  not 
impinge  upon  existing  State  laws.  The 
Federal  statute  itself  lets  Maryland 
preempt  Federal  authority.  If  Maryland 
adopted  superseding  legislation 
requiring  foreign  and  domestic  vessels, 
sailing  on  registry,  to  be  under  the 
direction  and  control  of  State-licensed 


Federal  Register/ Vol.  64,  No.  203 /Thursday,  October  21,  1999 /Proposed  Rules  56723 


pilots,  we  would  withdraw  this  nile. 
Still,  we  specifically  seek  public 
comment  on  the  implications  of  this 
rule  for  Federalism. 

Unfunded  Mandates  Refbrm  Act  and 
Enhancing  the  Intei^yemmental 
Partnership 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  and  E.O. 
12875,  Enhancing  the  Intergovernmental 
Partnership  (58  FR  58093  (October  28, 
1993))  govern  the  issuance  of  Federal 
rules  that  require  unfunded  mandates. 
An  unfunded  mandate  is  a  rule  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  proposed 
rule  would  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under  E.O. 
12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Refbrm 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
E.O.  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  E.O.  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

We  considered  the  environmental 
impact  of  this  proposed  rule  and 
concluded  that,  imder  figure  2-1, 
paragraph  (34)(a),  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  We  have 
determined  that  most  people  now 
providing  pilotage  to  foreign-trade 
vessels  within  the  navigable  waters  of 
Maryland  would  continue  to  provide  it 
since  all  pilots  already  hold  Federal 
first-class  pilots'  licenses  for  these 
waters.  Therefore,  this  rule  would  let 
affected  vessels  continue  to  operate 
according  to  aurent  practices  in  the 
industry.  We  also  recognize  that  this 
rule  may  minimize  the  risk  of 
environmental  harm  that  may  result 
from  collisions  and  grounding  of 


vessels.  Nevertheless,  this  impact 
should  not  be  significant  enough  to 
warrant  further  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  imder  ADDRESSES. 

List  of  Subjects  in  46  CFR  Part  15 

Crewmembers,  Marine  Safety, 
Navigation  (water).  Seamen,  Vessels. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  46  CFR  part  15  as  foUows: 

PART  1S-MANNING  REQUIREMErfTS 

1.  The  authority  citation  for  part  15 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2101,  2103,  3306. 
3703,  8101,  8102,  8104,  8105,  8301,  8304, 
8502,  8503,  8701.  8702,  8901.  8902,  8903. 
8904.  8905(b),  9102;  49  CFR  1.45  and  1.46. 

2.  Add  §  15.1060  to  read  as  follows: 

§15.1060    Maryland. 

All  U.S.  navigable  waters  located 
within  the  State  of  Maryland  when  the 
vessel  is  making  a  transit  within  a  port 
to  include,  but  not  limited  to,  a 
movement  from  a  dock  to  a  dock,  from 
a  dock  to  an  anchorage,  from  an 
anchorage  to  a  dock,  or  from  an 
anchorage  to  an  anchorage,  and  the 
vessel  is  not  under  the  direction  and 
control  of  a  State-licensed  Pilot 
operating  under  the  authority  of  a  valid 
State  pilot's  license. 

Dated:  October  12,  1999. 
R.C.  North, 

Rear  Admiral.  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection. 
(FR  Doc.  99-27552  Filed  10-20-99;  8:45  am] 
BILLING  CODE  4»10-1$-l> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  99-2085;  MM  Docket  No.  97-156;  RM- 
9110] 

Radio  Broadcasting  Services; 
Greenwood  and  Abbeville,  SC 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  dismissal  of. 

SUMMARY:  The  Commission,  at  the 
request  of  Sutton  Radiocasting 
Corporation,  dismisses  its  petition 
proposing  the  substitution  of  Channel 
244C3  for  Channel  244A  at  Greenwood, 
the  reallotment  of  Channel  244C3  from 
Greenwood  to  Abbeville,  South 
Carolina,  and  the  modification  of 
Station  WCRS-FM's  license 


accordingly.  See  62  FR  38054,  July  16, 
1997.  A  showing  of  continuing  interest 
is  required  before  a  channel  can  be 
allotted  to  a  community.  It  is 
Commission  policy,  absent  such  an 
expression  of  interest,  to  re&ain  from 
allotting  the  channel.  With  this  action, 
this  proceeding  is  terminated. 
TOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-156, 
adopted  September  29, 1999,  and 
released  October  8,  1999.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Information  Center  (Room 
CY-A257).  445  12th  Street.  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800. 1231  20th 
Street,  NW.,  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Jolin  A.  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
(FR  Doc.  99-27525  Filed  10-20-99;  8:45  am] 
BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  No.  99-2101 ;  MM  Docket  No.  9»-299, 
RM-9687] 

Radio  Broadcasting  Services;  Osceola 
&  Sadalia,  MO 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  The 
Clair  Group  ("Clair"),  licensee  of  Station 
KMFC(FM),  Centralia,  Missouri.  Clair 
requests  the  substitution  of  Channel 
262A  for  Channel  222A  at  Osceola. 
Missouri,  and  modification  of  the 
license  for  Station  KCVJ  to  specify 
operation  on  Channel  262A  and 
substitution  of  Channel  222A  for 
Channel  221A  at  Sedalia,  Missouri,  and 
modification  of  the  license  for  Station 
KSDL  to  specify  operation  on  Channel 
222A.  The  substitutions  at  Osceola  and 
Sedalia  vtrill  allow  Station  KMFC(FM), 
Centralia,  to  operate  on  six  kilowatts. 
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We  will  not  accept  competing 
expressions  of  interest  for  Channel  262A 
at  Osceola  or  Channel  222A  at  Sedalia 
because  the  Commission's  Rules  do  not 
contemplate  the  filing  of  expressions  of 
interest  in  proceedings,  such  as  this  one, 
which  seek  to  make  equivalent  channel 
substitutions.  The  coordinates  for 
Channel  262A  at  Osceola  are  39-09-58 
and  92-09-52  and  the  coordinates  for 
Channel  222A  at  Sedalia  are  38-43-52 
and  93-13-32. 

DATES:  Comments  must  be  filed  on  or 
before  November  29, 1999,  and  reply 
comments  on  or  before  December  14, 
1999. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC.  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Lauren 
Lynch  Flick,  Fisher  Wayland  Cooper 
Leader  &  Zaragoza,  L.L.P.,  2001 
Peimsylvania  Avenue,  NW,  Suite  400, 
Washington,  D.  C.  20006. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-299,  adopted  September  29, 1999, 
and-released  ,  October  8, 1999.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Information 
Center,  445  12th  Street,  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Services,  Inc.,  1231  20th  Street.  NW., 
Washington,  DC.  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 

Provisions  of  the  Reg\ilatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
'  consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


Federal  Communications  Commission. 

John  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  99-27532  Filed  10-20-99;  8:45  am] 

BILLINO  COOE  8712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  No.  99-2100;  MM  Docket  No.  99-298, 
RM-9714] 

Radio  Broadcaating  Sarvicaa; 
rarmont  and  St  Jamaa,  MN 

AGENCY:  Federal  Communications 

Commission. 

ACTKM:  Proposed  rule. 

SUMMARY:  This  docimient  requests 
comments  on  a  petition  filed  by 
Minnesota  Valley  Broadcasting 
Company,  Inc.,  proposing  the 
reallotment  of  Chaimel  263C2  from  St. 
James,  Minnesota,  to  Fairmont, 
Minnesota,  as  that  community's  second 
local  FM  service  and  modification  of  its 
license  for  Station  KXAC  to  specify 
Fairmont  as  its  community  of  license. 
The  coordinates  for  Channel  263C2  at 
Fairmont  are  43-39-08  and  94-27-39. 
In  accordance  with  Section  1.420{i)  of 
the  Commission's  Rules,  we  shall  not 
accept  competing  expressions  of  interest 
in  the  use  of  Channel  263C2  at 
Fairmont. 

DATES:  Comments  must  be  filed  on  or 
before  November  29, 1999,  and  reply 
comments  on  or  before  December  14, 
1999. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC.  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  coimsel,  as  follows:  Jerrold 
Miller,  Miller  &  Miller,  P.c,  P.  O.  Box 
33003,  Washington,  D.C.  20033. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-298,  adopted  September  29, 1999, 
and  released  October  8, 1999.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
diuing  normal  business  hours  in  the 
Commission's  Reference  Center  445 
Twelfth  Street,  SW,  Washington,  DC 
20554.  The  complete  text  of  this 
decision  may  also  be  purchased  from 
the  Commission's  copy  contractors. 
International  Transcription  Services, 
Inc.,  1231  20th  Street,  NW., 


Washington,  DC.  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Conununications  Commission 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  9»-27533  Filed  10-20-99;  8:45  am] 
■ILUNO  CODE  •n2-01-P 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  204  and  252 
[DFARSCas«99-D015] 

Dafanaa  Federal  Acquisition 
Regulation  Supplement;  Diacloaura  of 
rnformation 

agency:  Department  of  Defense  PoD). 
ACTION:  Proposed  rule  with  request  for 
comments. 

summary:  The  Director  of  Defense 
Procurement  is  proposing  to  amend  the 
Defense  Federal  Acquisition  Regulation 
supplement  (DFARS)  to  narrow  the 
circiunstances  under  which  contractors 
must  obtain  contracting  officer  approval 
for  release  of  imclassified  information  to 
the  public.  The  amendments  are 
expected  to  streamline  the  current 
approval  process. 

DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
address  specified  below  on  or  before 
December  20, 1999,  to  be  considered  in 
the  formation  of  the  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  on  the 
proposed  rule  to:  Defense  Acquisition 
Regulations  Coimcil,  Attn:  Ms.  Melissa 
Rider,  PDUSD  (A&T)  DP  (DAR),  IMD 
3D139,  3062  Defense  Pentagon, 
Washington,  DC  20301-3062.  Telefax 
(703)  602-0350.  Please  cite  DFARS  Case 
99-D015. 

E-mail  comments  submitted  over  the 
Internet  should  be  addressed  to: 
dfars@acq.osd.mil. 
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Please  cite  DFARS  Case  99-D015  in 
all  correspondence  related  to  this  issue. 
E-mail  correspondence  should  cite 
DFARS  Case  99-D015  in  the  subject 
line. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Melissa  Rider,  (703)  602-4245.  Please 
cite  DFARS  Case  99-D015. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  proposed  rule  adds  a  new 
subpart  to  the  DFARS  and  revises  the 
existing  clause  at  DFARS  252.204-7000 
to  narrow  the  circumstances  under 
which  contractors  must  obtain 
contracting  officer  approval  for  release 
of  imclassified  information  outside  the 
contractor's  organization.  The  clause  at 
DFARS  252.204-7000  presently  requires 
contractors  to  obtain  approval  from  the 
contracting  officer  prior  to  release  of  any 
unclassified  information  related  to  the 
contract.  This  rule  proposes 
amendments  to  the  clause  to  limit  the 
applicability  of  the  approval 
requirement  to  imclassified  information 
that  may  be  sensitive  and  inappropriate 
for  release  to  the  public,  hi  addition,  the 
rule  adds  a  third  exception  to  the 
approval  requirement,  to  exclude  from 
the  requirement  information  that  must 
be  disclosed  to  a  subcontractor  or 
prospective  subcontractor  for 
performance  of  its  subcontract.  The  rule 
also  moves  the  clause  prescription  from 
its  present  location  at  DFARS  204.404- 
70  to  a  new  subpart  at  DFARS  204.7X. 
and  adds  guidance  to  the  contracting 
officer  related  to  processing  contractor 
requests  for  release  of  information. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.. 
because  the  rule  pertains  only  to  the 
administrative  procedures  for 
submission  and  approval  of  contractor 
requests  for  release  of  information  to  the 
pubUc.  Therefore,  an  initial  regulatory 
flexibility  analysis  has  not  been 
performed.  Comments  are  invited  bom. 
small  businesses  and  other  interested 
parties.  Comments  from  small  entities 
concerning  the  affected  DFARS  subparts 
also  will  be  considered  in  accordance 
with  5  U.S.C.  610.  Such  comments 
should  be  submitted  separately  and 
should  cite  DFARS  Case  99-D015  in 
correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 


of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501.  et  seq. 

List  of  Subiects  in  48  CFR  Parts  204  and 
252 

Government  prociuement. 
Michele  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Parts  204  and  252 
are  proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  204  and  252  continues  to  read  as 
follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  204— ADMINISTRATIVE 
MATTERS 

204.404-70    [Amended] 

2.  Section  204.404-70  is  amended  by 
removing  paragraph  (a)  and 
redesignating  paragraphs  (b)  and  (c}  as 
paragraphs  (a)  and  (b),  respectively. 

3.  Subpart  204. 7X  is  added  to  read  as 
follows: 

Subpart  204.7X — Safeguarding 
Sensitive  Information 

204.7X01    Disclosure  of  information. 
204.7X02    Contract  clause. 

204.7X01    Disclosure  of  information. 

If  a  contractor  submits  a  request  for 
approval  to  release  information  in 
accordance  with  the  clause  at  252.204- 
7000,  Disclosure  of  hiformation — 

(a)  Obtain  a  decision  from  the 
appropriate  authority  regarding  the 
suitability  of  the  information  for  release 
in  accordance  with  agency  procediues; 
and 

(b)  Notify  the  contractor  of  approval 
or  disapproval  for  release  of  the 
information  within  45  days  of  receipt  of 
the  contractor's  request. 

204.7X02    Contract  clause. 

(a)  Use  the  clause  at  252.204-7000, 
Disclosure  of  Information,  in 
sohcitations  and  contracts  when — 

(1)  The  contractor  will  have  access  to 
or  generate  unclassified  information  that 
may  be  sensitive  and  inappropriate  for 
release  to  the  pubUc;  and 

(2)  The  solicitation  or  contract  does 
not  include  the  clause  at  FAR  52.204- 
2,  Security  Requirements. 

(b)  Use  of  the  clause  at  252.204-7000 
does  not  eliminate  the  requirements  for 
use  of  the  clauses  at  FAR  52.224-1, 
Privacy  Act  Notification,  and  FAR 
52.244-2,  Privacy  Act,  in  accordance 
with  the  prescriptions  at  FAR  24.104. 


PART  252— S0UCITAT10N 
PROVISIONS  AND  CONTRACT 
CLAUSES 

4.  Section  252.204-7000  is  revised  to 
read  as  follows: 

252.204-7000    Oisclosurs  of  information. 

As  prescribed  in  204.7X02,  use  the 
following  clause: 

Disclosure  of  Information  (XXX 1999) 

(a)  The  Contractor  shall  not  release  to 
anyone  outside  the  Contractor's  organization 
any  unclassified  information  that  may  be 
sensitive  and  inappropriate  for  release  to  the 
public,  regardless  of  medium  (e.g.,  film,  tape, 
paper,  electronic),  that  is  generated  under  the 
contract  or  to  which  the  Contractor  has  been 
given  access  under  the  contract,  unless — 

(1)  The  Contracting  Officer  has  given  prior 
written  approval; 

(2)  The  information  is  otherwise  in  the 
public  domain  before  the  date  of  release;  or 

(3)  The  information  must  be  disclosed  to  a 
subcontractor  or  prospective  subcontractor 
for  performance  of  its  subcontract. 

(b)  Requests  for  approval  shall  identify  the 
specific  information  to  be  released,  the 
medium  to  be  used,  and  the  purpose  for  the 
release.  The  Contractor  shall  submit  its 
requests  to  the  Contracting  Officer  at  least  45 
days  before  the  proposed  release  date. 

(c)  The  Contractor  shall  include  a  similar 
requirement  in  each  subcontract  under  this 
contract.  Sulx:ontractors  shall  submit 
requests  for  authorization  to  release  through 
the  prime  contractor  to  the  Contracting 
Officer. 

(End  of  clause] 

252.204-7003    [Amended] 

5.  Section  252.204-7003  is  amended 
in  the  introductory  text  by  removing  the 
reference  "204.404-70(b)"  and  adding 
in  its  place  the  reference  "204.404- 
70(a)". 

252.204-7005    [Amended] 

6.  Section  252.204-7005  is  amended 
in  the  introductory  text  by  removing  the 
reference  "204.404-70(c)"  and  addhig 
in  its  place  the  reference  "204.404- 
70(b)". 

(PR  Doc.  99-27277  Filed  10-20-99;  8:45  am] 
BRJJNQCOOE  SO0O-O4-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  192  and  195 
[Docicet  No.  RSPA-«»-63S5;  Notice  1] 

Pipeline  Safety:  Enhanced  Safety  and 
Environmental  Protection  for  Gas 
Transmission  and  Hazardous  Liquid 
PIpellnea  In  iiigti  Consequence  Areas 

agency:  Research  and  Special  Programs 
Administiation  (RSPA),  DOT. 
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ACTION:  Notice  of  public  meeting  and 
request  for  comments. 

SUMMARY:  This  notice  annoimces  a 
pubUc  meeting  to  consider  the  need  for 
additional  safety  and  environmental 
regulations  for  gas  transmission  lines 
and  hazardous  liquid  pipelines  in  high- 
density  population  areas,  waters  where 
a  substantial  likelihood  of  commercial 
navigation  exists,  and  areas  unusually 
sensitive  to  environmental  damage. 
RSPA's  OfBce  of  Pipeline  Safety  (OPS) 
intends  to  incorporate  a  process  into  its 
regulations  to  validate  pipe  integrity  in 
these  high  consequence  areas.  The 
purpose  of  the  meeting  is  to  determine 
the  extent  to  which  operators  now  have 
integrity  management  programs,  to 
explore  efiisctive  ways  to  promote  their 
development  and  implementation  by  all 
operators,  and  to  discuss  mechanisms 
by  which  OPS  could  confirm  the 
existence  and  adequacy  of  such 
operator-developed  programs.  The 
meeting  will  discuss  a  practical 
definition  of  high  consequence  areas,  as 
well  as  the  need,  if  any,  for  increased 
inspection,  enhanced  damage 
prevention,  improved  emergency 
response,  and  other  measm^s  to  prevent 
and  mitigate  pipeline  leaks  and  ruptures 
in  these  areas. 

DATES:  The  public  meeting  will  be  on 
November  18, 1999,  from  9  a.m.  to  4 
p.m.,  through  November  19, 1999,  from 
9  a.m.  to  12  noon,  at  the  Hyatt  Dulles 
Hotel,  23  Dulles  Comer  Boulevard, 
Hemdon.  VA  20171,  (703)  713-1234.  If 
you  want  to  make  an  oral  presentation 
at  th^  meeting,  please  notify  Jenny 
Donohue  no  later  than  November  12, 
1999,  by  phone  (202-366-4046)  or  by 
Internet  e-mail 

(donohuej@rspa.dot.gov).  In  addition, 
no  later  than  December  20, 1999,  you 
may  submit  written  comments  as 
described  in  the  ADDRESSES  section. 
ADDRESSES:  Submit  written  comments 
by  mail  or  delivery  to  the  Dockets 
Facility,  U.S.  Department  of 
Transportation,  Room  PL-401, 400 
Seventh  Street,  SW,  Washington,  DC 
20590-0001.  You  also  may  submit 
written  comments  to  the  docket 
electronically.  To  do  so,  log  on  to  the 
following  Internet  Web  address:  http:// 
dms.dot.gov.  Click  on  "Help  & 
Information"  for  instructions  on  how  to 
file  a  docximent  electronically.  All 
written  comments  should  identify  the 
docket  and  notice  numbers  stated  in  the 
heading  of  this  notice.  Anyone  desiring 
confirmation  of  mailed  comments  must 
include  a  self-addressed  stamped 
postcard. 

The  Dockets  Facility  is  located  on  the 
plaza  level.  Room  PL-401,  of  the  US 
Department  of  Transportation,  400  7th 


St.,  SW,  Washington,  DC.  It  is  open  from 
10  a.m.  to  5  p.m.,  Monday  throiigh 
Friday,  except  federal  holidays. 
FOR  FURTHER  MFORMATKM  CONTACT:  Beth 
Callsen  (tel:  202-366-4572;  E-mail: 
beth.callsen@rspa.dot.gov).  You  can 
read  comments  and  other  material  in  the 
docket  on  the  Internet  at:  http:// 
dms.dot.gov. 
SUPPLEMENTARY  INFORMAHON: 

Background 

Office  of  Pipeline  Safety  (OPS)  and 
National  Transportation  Safety  Board 
(NTSB)  investigations  and  analyses  of 
major  pipeline  incidents  have 
imderscored  the  importance  of  ensuring 
safety  and  enviroiunental  protection  in 
areas  of  high  population  density  and  in 
areas  unusually  sensitive  to 
environmental  damage.  Congress  has 
also  directed  OPS  to  imdertake  a  variety 
of  activities  concerning  areas  where  the 
risk  of  a  pipeline  spill  could  have 
significant  impact  (what  we  call  high 
consequence  areas).  For  example. 
Congress  directed  OPS  to  prescribe,  if 
necessary,  additional  standards 
requiring  the  periodic  inspection  of 
each  pipeline  in  high  population 
density  areas  or  in  areas  unusually 
sensitive  to  environmental  damage  (49 
U.S.C.  60108  (b)). 

In  response  to  the  Congressional 
directive,  OPS  created  the  Risk 
Management  Demonstration  Program, 
the  Systems  Integrity  Inspection  (SII) 
Program,  and  other  initiatives.  These 
programs  encourage  and  evaluate 
operator-developed  safety  and 
environmental  management  processes 
that  incorporate  operator-  and  pipeline- 
specific  information  and  data  to 
identify,  assess,  and  address  pipeline 
risks.  These  programs,  along  with  the 
Oil  Spill  Response  Plan  Review  and 
Exercise  Program,  have  helped  OPS 
refine  regulatory  oversight  processes. 
These  processes  help  to  ensiue  that 
pipeline  operators  have  effective 
processes  in  place  to  identify  the  most 
important  risks  to  the  public  and  the 
environment,  and  to  develop  and 
implement  cost-effective  preventive  and 
mitigative  actions  to  manage  these  risks. 
Many  of  these  initiatives  have  validated 
the  importance  of  focusing  resources 
and  establishing  higher  levels  of 
protection  in  areas  where  a  pipeline 
spill  could  have  significant 
consequences. 

Through  its  various  programs  and 
initiatives,  OPS  has  observed  and 
become  familiar  with  the  wide  array  of 
existing  operator  safety  programs  that 
identify,  assess,  and  address  all 
significant  risks  to  the  pipeline  in  an 
integrated  maimer.  These  operator- 


developed  programs  closely  examine 
intern^  inspection  data,  surveillance 
and  operating  information  such  as 
expected  population  growth,  land  use, 
and  construction  activity  along  the         ' 
pipeline,  and  other  information  relevant 
to  assuring  the  pipeline's  integrity  in 
high  popvdation  areas  and  in 
enviroiunentally  sensitive  areas.  OPS 
believes  the  next  step  is  to  determine 
the  extent  to  which  such  programs  exist, 
to  develop  effective  ways  to  encourage 
their  development  and  implementation 
by  all  operators,  and  to  establish 
mechanisms  by  which  OPS  can  confirm 
the  existence  and  adequacy  of  such 
operator-developed  programs. 

OPS  believes  that  ciirrent  pipeline 
safety  regulations  address  the  most 
important  risks  to  the  nation's  pipelines, 
and  have  served  the  industry  well, 
resulting  in  a  good  safety  record 
compared  to  competitive  modes  of 
transportation.  However,  safety 
programs  based  on  strict  compliance 
with  the  regulations  can  often  result  in 
a  piece-meal  approach  to  identifying 
and  controlling  risks,  sometimes 
neglecting  the  interrelationships  among 
failure  causes  and  the  benefits  of 
coordinated  risk  control  activities. 

OPS  is  considering  ways  to  further 
enhance  safety  and  environmental 
protection  in  areas  where  a  pipeline 
failure  could  have  serious  consequences 
for  the  public  or  the  environment,  i.e., 
high  consequence  areas,  through  a  more 
integrated  approach  to  identifying  and 
addressing  risks.  A  conceptual  approach 
is  described  below.  OPS  believes  that 
many  operators  already  have  processes 
in  place  that  are  consistent  with  this 
approach.  Through  this  Notice  and  the 
November  18-19, 1999,  public  meeting, 
OPS  is  soliciting  input  on  this  or  other 
approaches  to  improved  protection  for 
high  consequence  areas. 

Key  Elements 

OPS  envisions  a  process  that  places 
stronger  regulator  and  operator 
emphasis  on  high  consequence  areas  in 
the  vicinity  of  pipeline  facilities.  The 
following  key  elements  should  be 
reflected  in  such  a  process: 

1 .  The  need  for  pipeline-specific 
assessments  in  determining  the  need  for 
additional  preventive  and  mitigative 
activities. 

OPS  recognizes  that  industry-wide 
requirements  for  specific  additional 
preventive  or  mitigative  actions  might 
not  be  the  most  effective  way  of 
reducing  risk.  Companies  must  have  the 
responsibilify  and  tiie  necessary 
flexibility  to  consider  geographic-  and 
segment-specific  conditions  in  assessing 
the  need  for  additional  safety  and 
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environmental  protection  programs  and 
in  developing  effective  programs. 

2.  The  need  to  assess  all  risk  factors  and 
risk  reduction  activities  in  an  intepvted 
manner. 

Analyses  of  major  pipeline  incidents 
show  that  combinations  of  design, 
operation,  maintenance,  and 
environmental  factors  are  usually 
involved,  rather  than  a  single  cause. 
Accordingly,  OPS  envisions  assessment 
and  decision  processes  that  examine 
causes  for  pipeline  failure  in  a 
comprehensive  and  integrated  manner. 
For  example,  data  from  internal  in-line 
inspections  must  be  combined  with 
other  information  related  to  the 
condition  of  the  pipe  [e.g.,  resiilts  of 
close  internal  surveys  and  patrols)  to 
determine  appropriate  evaluation  and 
remediation  activities. 

3.  The  need  for  increased  assurance  that 
high  consequence  areas  are  being 
protected. 

OPS  recognizes  that  existing 
regulations  and  industry  practices 
already  focus  on  some  high 
consequence  areas.  For  example,  the 
class  location  scheme  embedded  in  the 
gas  pipeline  regulations  imposes  more 
stringent  requirements  in  areas  with 
higher  population.  Many  liqiud  pipeline 
operators  already  have  formahzed 
environmental,  safety,  and  health 
programs  that  focus  attention  and 
resoxuces  on  areas  of  highest  risk. 
However,  OPS  also  recognizes  the  need 
to  assiue  the  public  that  the  condition 
of  the  pipelines  in  high  consequence 
areas  is  adequately  known,  that  current 
regulations  and  industry  practices  are 
adequate,  and  that  the  need  for 
additional  protection  has  been  explicitly 
and  responsibly  considered. 

OPS's  Approach  to  Improved 
Protection 

OPS  envisions  a  process  that  would 
include,  at  the  least,  the  following  steps: 

•  Defining  and  Locating  High 
Consequence  Areas 

•  Identifying  Affected  Pipeline 
Segments 

•  Inspecting  and  Assessing  the 
Condition  of  the  Affected  Segments 

•  Assessing  the  Need  for  Additional 
Preventive  or  Mitigative  Actions 

•  Remediating  and  Repairing  the 
Affected  Segments  as  Necessary 

•  Implementing  and  Monitoring 
Other  Cost-Effective  Risk  Control 
Activities 

•  Documenting  Inspections, 
Assessments,  and  Actions 

•  Reviewing  and  Ensuring 
Compliance 

(See  the  Flowchart  included  in  this 
Notice.) 


Each  of  these  steps  is  briefly 
discussed  below,  including  key 
questions  for  discussion. 

•  Identifying  and  Locating  High 
Consequence  Areas 

The  first  step  in  the  process  is  to 
identify  and  locate  the  areas  where  a 
pipeline  failure  could  pose  serious 
safety  and  environmental  consequences 
to  the  public  or  environment.  This  first 
step  is  intended  as  a  filtering  step, 
focusing  attention  on  those  areas  of 
possible  high  consequence.  Subsequent 
steps  address  the  likelibood  of  such 
consequences  actually  occiuring,  and 
the  need  for  any  action  to  reduce  the 
likelihood  or  consequences  of  a  pipeline 
incident  in  these  areas. 

There  are  relevant  past  and  current 
efforts  to  define  or  identify  these  areas. 

•  Class  locations  for  gas  pipelines  (49 
CFR  192.5)  are  based  on  habitable 
structiues  within  a  220  yard  corridor  on 
either  side  of  the  pipeline. 

•  Many  companies  have  developed 
Geographic  Information  Systems  (CIS) 
that  can  provide  accurate,  more  detailed 
information  concerning  the  proximity  of 
population  and  buildings  to  the 
pipeline. 

•  OPS,  other  federal  agencies,  and  the 
hazardous  liquid  pipeline  industry  are 
working  together  to  develop  a  definition 
for  Unusually  Enviroiunentally 
Sensitive  Areas  (USAs),  focusing  on 
areas  in  which  a  pipeline  spill  could 
threaten  local  water  supplies, 
threatened  and  endangered  species,  and 
other  environmental  resources  (Docket 
No.  RSPA-99-5455;  64  FR  38173;  July 
15,1999).  OPS  is  currently  pilot  testing 

a  model  for  defining  USAs. 

In  high  consequence  areas,  OPS 
beheves  that  an  operator  should  be 
required  to  explicitly  assess  each  area, 
determine  the  condition  of  the  pipeline 
that  could  affect  these  areas,  understand 
the  potential  causes  of  failure  of  these 
pipeUnes,  and  ascertain  the  need, 
through  a  structured  and  documented 
process,  for  additional  preventive  or 
mitigative  actions. 

Key  questions  that  OPS  would  like  to 
discuss  at  the  meeting  include: 

a.  How  should  "high  consequence" 
areas  be  defined? 

1.  What  is  the  status  of  OPS's 
definition  of  USAs? 

2.  What  should  be  the  definition  of 
"high  population  density"  area  for  a 
natural  gas  pipeline? 

3.  Can  operator  CIS  systems  be  used 
to  identify  high  population  areas  with 
greater  precision  than  ourent  class 
location  schemes? 


4.  What  should  be  the  definition  of 
"high  population  density"  area  for  a 
hazardous  liquid  pipeline? 

5.  Should  "high  properfy  damage," 
"significant  disruption  in  service," 
"significant  disruption  in  commerce," 
"waters  where  a  substantial  likelihood 
of  commercial  navigation  exists,"  or  the 
potential  for  other  significant 
consequences  be  included  in  the 
definition  of  high  consequence  areas? 

b.  Should  the  operator  or  OPS  be 
responsible  for  identifying  the  location 
of  high  consequence  areas? 

c.  What  percentage  of  natural  gas 
pipelines  might  be  expected  to  intersect 
hig^  consequence  areas  (e.g.,  what 
percentage  currently  are  in  Class  3  or 
Class  4  locations?) 

d.  What  percentage  of  hazardous  liquid 
pipelines  might  be  expected  to  intersect 
high  consequence  areas  (e.g.,  what 
percentage  currently  are  in  non-rural 
areas  or  intersect  USAs). 

e.  What  process  should  OPS  or  the 
industry  use  to  ensure  that  the 
identified  high  consequence  areas 
continue  to  reflect  current  conditions 
along  the  pipeline  (e.g.,  population 
expansion,  new  information  on 
environmental  resources)? 

2.  Identifying  AflBscted  Pipeline 
Segments 

In  this  step,  the  specific  pipeline 
segments  whose  failure  could  have 
serious  safety  or  enviromnental 
consequences  are  identified.  Once  the 
high  consequence  areas  are  located  on  a 
map,  the  existing  pipelines  must  be 
overlaid  to  identify  the  segments  in  or 
in  close  proximity  to  these  areas.  The 
physical  ability  of  the  overlaid  pipeline 
segments  to  affect  the  environmental 
resources  in  the  area  or  to  impact  the 
siuTounding  population  must  then  be 
examined.  The  fact  that  a  pipeline  is 
within  a  high  consequence  area  (defined 
in  the  first  step)  does  not  necessarily 
mean  that  a  pipeline  leak  or  rupture  can 
result  in  environmental  damage  or 
impact  public  safefy.  For  example,  the 
population  in  a  "high  population 
density"  area  might  be  physically 
located  sufficiently  far  from  the  pipeline 
to  preclude  safety  impact.  There  may 
also  be  topographical  barriers  between 
the  environmental  resource  and  the 
pipeline  that  would  preclude  migration 
of  any  spill  from  the  pipeline  to  the 
resoiux:e.  This  step,  in  conjunction  with 
the  first  screening  step,  allows  the 
pipeline  operator  to  take  into  accoimt 
pipeline-specific  information  to  identify 
those  segments  of  pipe  that  could  result 
in  environmental  damage  or  public 
safety  consequences. 
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Key  questions  that  OPS  would  like  to 
discuss  at  the  meeting  include: 

•  Does  adequate  data  exist  for 
operators  to  reliably  ascertain  the 
specific  pipeline  segments  that  coidd 
affect  "high  consequence"  areas? 

•  Shomd  pipeline  segments  near,  but 
not  within,  hi^  consequence  areas  also 
be  examined  for  possible  impact?  If  yes, 
what  kinds  of  assumptions  shoidd  be 
used  to  determine  whether  or  not  an 
impact  occurs  (e.g.,  use  of  "worst  case 
discharge"  from  spill  response  plans)? 

•  What  would  be  the  expected  cost  to 
an  operator  to  perform  this  step? 

3.  Inspectins  and  Assessing  the 
Condition  of  the  Affected  Segments 

The  next  step  in  the  process  is  for  the 
operator  to  understand  and  assess  the 
condition  of  the  pipeline  segments 
identified  in  Step  2.  This  step,  in 
conjunction  with  the  following  step,  is 
intended  to  ensure  that  the  likelihood  of 
pipeline  failure  due  to  internal  or 
external  corrosion,  construction 
damage,  previous  excavation  damage,  or 
other  mechanical  damage  is  very  low. 

Undetected  defects  introduced  by 
corrosion  or  by  outside  force  damage 
have  caused  major  pipeline  accidents. 
Some  of  the  major  pipeline  incidents 
over  the  last  decade  involved 
degradation  of  wall  thickness  from 
dents  or  gouges  caused  by  outside  force 
or  third  party  damage.  In  some  instances 
these  dents  and  gouges  had  been  in  the 
pipe  for  a  period  of  time  before  failure, 
and  the  line  had  not  been  inspected 
using  internal  inspection  tools  capable 
of  detecting  wall  thinning  or  geometric 
defects  in  the  pipe.  OPS  is  especially 
interested  in  methods  to  detect  and 
repair  such  defects  before  they  lead  to 
leaks  or  ruptiues  in  high  consequence 
areas. 

One  acceptable  way  of  performing 
this  step  would  be  the  use  of  an 
intelligent  in-line  inspection  device 
(smart  pig)  appropriate  to  the  tjrpe  of 
pipeline  being  inspected.  An  operator 
can  also  use  alternative,  equivalent 
means  to  assess  the  condition  of  the 
affected  segments.  If  the  line  has 
recently  been  pigged,  the  operator  could 
review  the  available  pig  data  in 
conjunction  with  other  ciurent  data 
[e.g.,  from  close  interval  surveys)  to 
assess  the  condition  of  the  line.  This 
step  restilts  in  an  operator  identifying 
anomahes  (areas  of  potential  loss  of  wall 
thickness  or  pipe  damage)  that  should 
be  investigated  further. 

The  hasirdous  liquid  pipeline 
industry  has  developed  recommended 
practices  for  monitoring,  testing,  and 
inspection  methods  that  go  beyond  the 
requirements  of  49  CFR  part  195  (API 
Recommended  Practices  1129, 


Assurance  of  Hazardous  Liquid  Pipeline 
System  Integrity).  This  docimient 
comprises  a  range  of  best  practices — 
including  design  and  construction; 
monitoring  and  controls;  inspections, 
reviews  and  audits;  and  damage 
prevention — ^to  assist  pipeline  operators 
in  improving  the  integrity  of  their 
pipeline  systems. 

key  questions  that  OPS  would  like  to 
discuss  at  the  meeting  include: 

•  Are  current  industry  standards 
sufficient  for  pipelines  in  high 
consequence  areas?  For  example,  is  the 
ASME  B.31  standard,  used  by  operators 
to  determine  acceptable  pipe  wall  loss, 
appropriate  in  hi^  consequence  areas? 
Or  should  more  conservative  standards 
apply  in  these  areas? 

•  What  is  the  ciurent  capability  of 
smart  pigs  to  find  prior  mechanical 
damage  and  other  defects? 

•  What  alternatives  to  internal 
inspection  can  provide  equivalent 
information  on  pipeline  condition? 

•  How  recenUy  shoidd  a  line  have 
been  pigged  to  provide  reliable  data  for 
this  step?  What  factors  should  be 
considered  in  making  this 
determination  (e.g.,  recent  construction 
activity,  cathodic  protection  system 
performance,  interference  from  foreign 
line  crossings,  etc.)? 

•  What  percentage  of  natiiral  gas 
pipelines  in  Class  3  or  Class  4  areas 
have  been  smart  pigged  in  the  last  5-10 
years? 

•  What  percentage  of  hazardous 
liquid  pipelines  intersecting  non-rural 
or  environmentally  vulnerable  areas 
might  be  expected  to  have  been  smart 
pigged  in  the  last  5-10  years? 

•  What  is  the  expected  cost  to  an 
operator  to  pig  (or  equivalent)  pipeline 
segments  that  would  impact  high 
consequence  areas? 

•  How  soon  should  the  condition  of 
the  a  line  be  assessed  after  determining 
that  it  could  impact  a  high  consequence 
area? 

•  What  criteria  should  be  used  to 
identify  anomalies  that  require  further 
investigation? 

•  What  is  the  appropriate  period 
between  pig  runs  for  high  consequence 
areas?  (Should  this  period  be  basiad  on 
pipeline-specific  conditions  impacting 
the  likelihood  of  corrosion  or 
mechanical  damage?) 

•  Should  OPS  specify  minimum 
performance  criteria  for  internal 
inspection  tools?  If  so,  what  should 
those  criteria  be? 

4.  Assessing  the  Need  for  Preventive  or 
Mitigative  Actions 

In  this  step,  the  operator  would 
determine  the  most  likely  causes  of 
failure  in  the  identified  high 


consequence  areas,  and  determine  if  any 
additional  preventive  or  mitigative 
actions,  beyond  those  the  regulations 
require  or  the  operator  performs,  are 
needed.  In  addition  to  assessing  the 
need  for  repairs  to  lower  the  likelihood  ' 
of  leaks  or  ruptures  due  to  corrosion  or 
past  mechanical  damage  (in  Step  3),  the 
operator  should  also  assess  the  need  for 
additional  preventive  actions  to  lower 
the  likelihood  of  failiu^  from  all 
potential  causes  {e.g.,  third  party 
damsige,  geological  hazards,  operation 
and  control  center  malfunctions,  etc.)  or 
additional  mitigative  actions  to  reduce 
the  consequences  should  the  pipeline 
leak  or  rupture. 

This  assessment  should  be  performed 
as  part  of  an  integrated,  segment- 
specific  assessment  of  the  possible 
causes  of  pipeline  failure,  and  cost- 
effective  actions  to  reduce  the  specific 
risks  identified  on  these  segments. 

Although  internal  inspection  and 
remediation  of  the  lines  can  help  ensure 
the  condition  of  the  lines,  inspection 
and  remediation  does  not  adchess  many 
important  causes  of  pipeline  foilure.  For 
example,  OPS  data  show  that  in  1998, 
37  percent  of  reported  gas  pipeline 
incidents  were  due  to  outside  force 
damage.  Similarly,  on  hazardous  liquid 
pipelines,  outside  forces  caused  26 
percent  of  reportable  events.  Additional 
preventive  measures  may  be  needed  to 
reduce  the  likelihood  of  these  reported 
incidents,  or  to  reduce  the  expected 
level  of  consequences  should  an 
incident  occur.  Accordingly,  in  addition 
to  internal  inspection  of  pipeline 
segments  in  high  consequence  areas, 
OPS  is  also  interested  in  comment  on 
the  need  for  additional  assessments  and 
analyses  of  other  preventive  and 
mitigative  measures  to  reduce  risk  in 
these  areas. 

For  example,  additional  preventive 
measiues  might  include  the 
development  of  enhanced  damage 
prevention  programs.  Recently,  OPS 
sponsored  a  multi-industry  effort  to 
define  best  practices  in  damage 
prevention.  Although  OPS  is  not 
considering  translating  these  best 
practices  into  regulations,  it  is 
interested  in  comments  on  how  to 
otherwise  promote  the  adoption  of 
damage  prevention  best  practices  to 
reduce  the  Ukelihood  of  pipeline 
incidents.  Additional  mitigative  actions 
might  include  developing  enhanced 
emergency  response  plans  in  high 
consequence  areas,  or  using  emergency 
flow  restricting  devices  or  remotely 
controlled  valves  to  limit  the  amount  of 
product  loss  following  a  line  failure. 

Key  questions  that  OPS  would  like  to 
discuss  at  the  meeting  include: 
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•  What  structured  assessment  and 
decision  processes  could  operators  use 
to  perform  this  step? 

•  What  percentage  of  the  natural-gas 
industry  already  has  structiired 
processes  in  place  to  perform  such 
assessments? 

•  What  percentage  of  the  hazardous 
liquid  industry  already  has  structured 
processes  in  place  to  perform  such 
assessments? 

•  What  should  be  the  criteria  for 
deciding  whether  additional  actions  by 
the  operator  are  required? 

•  What  would  be  the  expected  costof 
performing  such  an  assessment? 

5.  Repairing  the  A£BBcted  Segments  as 
Necessary 

In  this  step,  the  operator  would 
determine  which  anomalies  require 
remediation,  and  the  appropriate  means 
of  repair.  This  step,  in  conjimction  with 
the  previous  step,  is  intended  to  ensure 
that  the  likelihood  of  pipeline  failure 
due  to  internal  or  external  corrosion, 
construction  damage,  previous 
excavation  damage,  or  other  mechanical 
damage  is  very  low. 

Key  questions  that  OPS  would  like  to 
discuss  at  the  meeting  include: 

•  Should  current  industry  standards 
[e.g.,  ASME  B.31G)  be  used  as  the  repair 
criteria,  or  do  other  methodologies  exist 
or  need  to  be  developed  for  pipelines  in 
high  consequence  areas? 

•  What  is  the  status  of  the  current 
rulemaking  to  allow  alternative  repair 
techniques? 

•  After  an  operator  identifies 
anomalies  requiring  repair,  how  much 
time  should  be  allowed  in  which  to 
complete  the  repair  work? 

•  what  would  be  the  expected 
additional  cost  to  the  operators  of  more 
stringent  inspection  and  repair  criteria? 

6.  Implementing  and  Monitoring  Other 
Cost-EfiectiTe  Risk  Control  Activities 

The  operator  would  then  be  expected 
to  implement  the  additional  preventive 
and  mitigative  actions,  and  monitor 
their  effectiveness  over  time  to  ensure 
that  they  are  producing  the  risk 
reductions  envisioned.  The  operator 
would  be  expected  to  implement  the 
activities  in  a  timely  manner,  consistent 
and  integrated  with  internal  budget 
processes  that  establish  priorities  and 
allocate  resources  based  on  risk 
significance  of  the  planned  activities. 

Key  questions  that  OPS  would  like  to 
discuss  at  the  meeting  include: 

•  How  can  operators  monitor  the 
effectiveness  of  risk  control  activities? 

•  How  would  integrating  an 
implementation  schedule  into  normal 
operator  maintenance  schedules  or 
budget  cycles  affect  the  cost  of 
implementing  these  activities? 


7.  Documenting  Inspections, 
Assessments,  and  Actions 

An  operator  would  maintain  records 
establishing  compliance  with  any  new 
requirements  addressing  high 
consequence  areas,  including  records 
identifying  pipe  segments  capable  of 
affecting  high  consequence  areas,  the 
schedule  of  inspections,  the  findings  of 
the  inspections  and  assessments,  and 
the  preventive  and  mitigative  actions 
taken. 

A  key  question  that  OPS  would  like 
to  discuss  at  the  meeting: 

•  What  would  be  the  expected  costs 
and  labor  burdens  of  these 
dociunentation  requirements? 

8.  OPS  Reviews  Operator  Compliance 

OPS  will  examine  the  operator's 
records  to  ensure  compliance.  OPS 
currently  envisions  an  on-site  review  of 
the  company's  program  documentation 
and  records,  as  well  as  interviews  with 
key  management  personnel  responsible 
for  implementing  the  process.  The 
specific  review  activities  will  be  tailored 
for  the  company's  management  system 
and  assessment  processes.  Major  review 
activities  are  expected  to  include: 

•  Reviewing  the  policies,  procediues, 
guidelines,  and  manuals  that  describe 
how  the  company  identifies  the  pipeline 
segments  that  coidd  impact  high 
consequence  areas  and  assesses  the 
need  for  additional  protection  on  these 
segments. 

•  Reviewing  the  company's 
assessment  and  decision  making 
processes. 

•  Reviewing  in-line  inspection  data 
and  the  criteria  to  determine  if  further 
evaluation  and  repair  is  required. 

•  Reviewing  the  status  of  remediation 
and  other  preventive  or  mitigation 
actions. 

•  Reviewing  performance  measures  to 
understand,  evaluate,  and  demonstrate 
the  effectiveness  of  the  company's 
decisions. 

•  Meeting  with  company 
management  to  understand  the  level  of 
management  support  and  awareness  of 
the  program  to  protect  high 
consequence  areas. 

After  the  review  of  the  operator's 
internal  processes  and  documentation, 
OPS  will  conduct  field  validation 
checks.  These  validation  checks  will 
confirm  that  the  operator  has 
implemented  the  additional  preventive 
and  mitigative  activities. 

The  selection  of  field  inspection  sites 
will  consider  the  operator's  assessment 
and  results.  Where  possible,  the  OPS 
team  will  perform  an  integrated  review 
of  information  from  a  variety  of  sources 
[e.g.,  internal  inspection  results,  close 


interval  surveys,  leak  history,  and  other 
observed  conditions)  in  selecting  field 
validation  check  sites. 

After  the  OPS  inspection  team  has 
completed  its  review  and  field 
validation  checks,  the  team  will  prepare 
a  summary  report.  This  simunary  report 
will  contain  observations  on  the 
operator's  program  and  processes,  as 
well  as  on  the  effectiveness  of  this 
program  in  enhancing  protection  for 
nigh  consequence  areas.  The  report  will 
dociunent  the  positive  features  of  the 
company's  program  and  any  areas  that 
need  improvement  The  report  will 
include  any  process  improvements  that 
OPS  has  determined  are  necessary,  and 
the  operator's  work  plan  for  addressing 
them.  If  comphance  issues  are 
discovered  during  the  review,  OPS  will 
determine  the  appropriate  resolution  of 
these  issues  through  its  normal 
enforcement  processes,  and  the 
resolution  of  those  issues  will  be 
included  in  this  report. 

Key  questions  that  OPS  woidd  like  to 
discuss  at  the  meeting  include: 

•  How  can  OPS  ensure  consistency  of 
review  across  all  companies? 

•  What  review  protocols  or  criteria 
will  OPS  use  to  evaluate  the 
effectiveness  of  an  operator's  assessment 
and  decision-making  processes? 

•  What  is  the  appropriate  avenue  for 
pubUc  input  into  the  decision-making 
process  to  protect  high  consequence 
areas? 

•  What  qualifications  or  training 
should  OPS  inspectors  have  to  perform 
this  verification? 

Infbnnation  Requested 

Consistent  with  the  President's 
regulatory  policy  (E.0. 12866),  OPS 
wants  to  carry  out  the  mandate  to 
consider  additional  inspections,  and 
other  preventive  and  mitigative 
measures  at  the  least  cost  to  society. 
Toward  this  end,  interested  persons  are 
urged  to  present  views  on  whether 
additional  inspection  requirements  or 
other  preventive  and  mitigative  actions 
are  needed  to  ensure  adequate 
protection  of  high  consequence  areas. 
The  questions  listed  above  provide  more 
specific  guidance  on  the  information 
being  solicited  for  each  step  in  the 
process.  In  addition,  and  applicable  to 
all  steps  in  the  envisioned  process,  OPS 
is  also  interested  in  comments  on  the 
expected  cumulative  costs  and  benefits 
associated  with  implementing  the 
described  process,  any  conunent  on 
whether  any  of  these  measures  would 
have  a  disproportionate  impact  on  small 
operators,  and  any  concerns  on  the 
information  collection,  recordkeeping, 
or  reporting  requirements  of  any  of 
these  initiatives  imder  the  Paperwork 
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Reduction  Act  of  1995  (44  U.S.C. 
3057(d)). 

Authority:  49  U.S.C.  Chapter  601  and  49 
CFR  1.53. 


Issued  in  Washington,  DC  on  October  14, 
1999. 
Richard  B.  Felder, 

Associate  Administrator  for  Pipeline  Safety. 

BILLING  CODE  4910-60-P 


Enhancing  Safety  and  Environmental  Protection 
in  High  Consequence  Areas 


Define  Which  Pipelines  Could  Impact  High  Consequence  Areas 

1.  Identify  High  Consequence  Areas 

A.  High  Population  Density  Areas 

B.  Unusually  Sensitive  Environmental  Areas 

C.  Commercial  Navigable  Waterways 

2.  Identify  Affected  Pipeline  Segments 

A.  Locate  High  Consequence  Areas 

B.  Identify  Pipeline  Segments  Capable  of  Impact 


Determine  Threats  to  the  Pipelines  in  these  Areas 

3.  Assess  Current  Condition  of  the  Affected  Segments 

A.  Internal  Inspection  or  Equivalent 
(or  re-examines  pig  data) 

B.  Examine  Other  Relevant  Data  (e.g.,  CIS,  construction 
activity  over  pipeline) 

C.  Evaluate  Inspection  and  Other  Data 

D.  Identify  Anomalies  Requiring  Repair  or  Further  Investigation 

4.  Identify  the  Most  Likely  Failure  Causes  of  the  Segments 

A.  Operator  Uses  Structured  Processes  to  Identify  the  Most  Likely 
Causes  of  Failure  of  the  Affected  Segments 


T 
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Identify  and  Implement  Actions  to  Improve  Protection 

5.  Remediate  Affected  Segments  as  Required 

A.  Compare  Results  of  Investigators  to  Repair  Criteria 

B.  Make  Necessary  Repairs 

6.  Address  Segment  Risks  as  Necessary 

A.  Assesses  Impact  and  Cost  of  Additional  Activities  to 
Prevent  or  Mitigate  Failures  of  Affected  Segments 

B.  Identify  Cost-Effective  Activities  to  Reduce  Risks 
on  Affected  Segment 

C.  Operator  Implements  Additional  Activities 


Monitor  Implementation  and  Results 
7.  Document  Assessment  and  Actions 

A.  Operator  Documents  Results  of  Evaluations  and  Actions  Taken 

B.  Operator  Monitors  Implementation  and  Impact  of  Actions 
•       Inspection  and  Enforcement 

A.  OPS  performs  program  audit  and  field  inspection  for  interstate 
pipelines 

B.  Participating  state  agencies  perform  audit  and  field  inspection 
for  intrastate  pipeline 


[FR  Doc.  9&-27281  Filed  10-20-99;  8:45  am] 
BILUNG  CODE  4910-60-C 
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This  section  of  tt)e  FEDERAL  REGISTER 
contains  documents  other  than  njles  or 
proposed  mies  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetir>gs,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Natural  Raaourcaa  Conaervation 
Sarvlea 

Notica  of  Prepoaad  Ctiangas  to 
Saction  IVoftha  FMd  Offtea  Tactmlcal 
Quida  (FOTQ)  of  tha  Natural  Raaourcaa 
Conaarvatlon  Sarvica  in  Michigan 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS)  in 
Michigan,  US  Department  of 
AgriciJdture. 

ACTION:  Notice  of  availability  of 
proposed  changes  in  Michigan  NRCS 
FOTG,  Section  IV  for  review  and 
comment. 

nummary:  It  is  the  intention  of  NRCS  in 
Michigan  to  issue  revised  conservation 
practice  standards  in  Section  IV  of  the 
FOTG.  The  revised  standards  include: 

Forest  Harvest  Trails  and  Landings  (655) 

Critical  Area  Planting  (342) 

Upland  Wildlife  Habitat  Management 

(645) 
DATES:  Comments  will  be  received  on  or 
before  November  22, 1999. 
FOR  FURTHER  mFORMATION  CONTACT: 
Inquire  in  writing  to  Kevin  Wickey, 
Assistant  State  Conservationist  for 
Technology,  Nat\iral  Resources 
Conservation  Service,  1405  S.  Harrison 
Rd.,  Room  101,  E.  Lansing,  MI  48823. 
Copies  of  these  standards  will  be  made 
available  upon  written  request.  You  may 
submit  electronic  requests  and 
comments  to  Jnvicitey@mi.mrs.usda.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Wickey,  517-337-6701,  ext.  1242. 
SUPPI.EIIENTARY  INFORMATION:  Section 
393  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law,  to  NRCS  state 
technical  guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law,  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days,  the 


NRCS  in  Michigan  will  receive 
comments  relative  to  the  proposed 
changes.  Following  that  period,  a 
determination  will  be  made  by  the 
NRCS  in  Michigan  regarding  disposition 
of  those  comments  and  a  final 
determination  of  change  will  be  made. 

Dated:  October  5, 1999. 
Jane  E.  Hardisty, 

State  Conservationist,  E.  Lansing.  Michigan. 
[FR  Doc.  99-27450  Filed  10-20-99;  8:45  amj 

BKUNG  CODE  3410-16-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  ttta  Canaua 

[Docket  Number  990924263-9263-01] 

Amarlcan  Indian  and  Alaaka  Nathra 
Areaa  (AlANA)  Geographic  Program 
for  Canaua  2000— f>ropoaad  Program 

AGENCY:  Bureau  of  the  Census, 

Commerce. 

ACTION:  Notice  of  proposed  program  and 

request  for  public  conunents. 

SUMMARY:  This  notice  includes  the 
proposed  program  used  to  designate 
American  Indian  and  Alaska  Native 
areas  (AIANAs)  in  Census  2000  and 
describes  the  changes  from  the  criteria 
used  for  the  1990  census,  as  well  as  a 
list  of  definitions  of  key  terms  used  in 
the  criteria,  and  background 
information.  This  proposed  program 
will  apply  to  all  AIANAs  in  the  United 
States.  The  Census  Bureau  will  accept 
comments  on  this  notice  for  a  period  of 
30  days  after  publication  in  the  Federal 
Rmster. 

The  Census  Bureau  uses  the  collective 
term  AIANAs  for  Census  2000  to  refer 
to: 

•  Alaska  Native  Regional 
Corporations  (ANRCs), 

•  Alaska  Native  village  (ANVs) 
statistical  areas, 

•  Federally  recognized  American 
Indian  reservations, 

•  American  Indian  tribal 
subdivisions, 

•  American  Indian  off-reservation 
trust  lands, 

•  Tribal  designated  statistical  areas 
(TDSAs). 

•  Oklahoma  tribal  statistical  areas 
(formerly  "tribal  jurisdiction  statistical 
areas  (TJSAs)").' 


•  State-recognized  American  Indian 
reservations,  and 

•  State-designated  American  Indian 
statistical  areas  (SDAISAs). 

The  above  includes  both  legally 
established  geographic  areas  and 
statistically  created  geographic  areas 
(see  "Definitions  of  Key  Terms"  in  the 
8UPPl£MENTARY  INFORMATION  section). 

Prior  to  the  1980  census,  the  U.S. 
Office  of  Management  and  Budget 
established  an  ad  hoc  interagency 
committee  on  the  American  Indian  and 
Alaska  Native  Population  to  identify 
and  examine  how  the  federal 
government  could  provide  improved 
data  for  this  population.  One  of  the 
primary  tasks  of  the  interagency 
committee,  which  included  the  U.S. 
Census  Bureau  and  federal  agencies 
with  responsibility  for  funding, 
planning,  or  administering  programs  for 
this  population,  was  to  identify  the 
content  and  geographic  areas  for  which 
1980  census  data  were  needed  to  fulfill 
federal  legislative  and  program 
requirements.  In  addition  to  the  federal 
e^rt,  the  Census  Bureau  sought 
information  on  data  needs  from 
American  Indian  and  Alaska  Native 
tribal  governments  and  communities  as 
well  as  state  governments. 

To  meet  the  diverse  data 
requirements,  as  well  as  provide 
general-purpose  statistics,  the  Census 
Bureau  had  to  identify  and  define  new 
geographic  areas  reflecting,  to  the  extent 
possible,  legally  established  entities, 
unique  historical  tribal  homelands,  and 
current  settlements  of  tribal  activity. 

While  aware  of  the  use(s)  of  data  by 
other  federal  agencies  for  program 
purposes,  the  Census  Biueau  does  not 
create  geographic  frames  of  reference 
based  on  specific  federal  agency  use(s) 
or  need(s).  The  challenge  of  developing 
geographic  frames  of  reference  that 
woiidd  produce  data  for  legal  entities  as 
well  as  significant  statistical  areas  was 
made  more  difficult  by  the  lack  of  one 
definitive  soiu-ce  of  information,  and  the 
differing  legal  circumstances  and 
geographic  settlement  patterns  of 
particular  tribes.  There  are  both 
federally  recognized  and  state- 
recognized  tribes  with  reservations  and/ 
or  established  land  bases.  While  some 


'  The  designation  "tribal  jurisdiction  statistical 
area"  was  changed  to  Oklahoma  tribal  statistical 


area  to  avoid  the  mis-perception  that  such 
designation  constituted  recognition  or  confinnation 
by  the  federal  government  of  a  particular  legal 
status.  The  new  designation  is  defined  in  tlu 
"Definitions  of  Key  Terms"  section. 
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federally  recognized  and  state- 
recognized  tribes  do  not  have 
established  land  bases,  they  conduct 
identifiable  tribal  activity. 

For  tribal  governments  with 
reservations  existing  under  law  today  or 
off-reservation  trust  lands,  the  Census 
Bureau  had  to  work  out  a  mechanism  to 
obtain  and  maintain  the  most  current, 
legally  established  boimdaries  for 
census  piuposes.  Because  some  tribes 
do  not  currently  have  a  legally 
established  land  base  (reservation  or  off- 
reservation  trust  lands]  with  clearly 
deUneated  boundaries  and  legally 
recognized  jurisdictions,  the  Census 
Bureau  has  had  to  develop  a  statistical 
equivalent.  In  doing  so,  the  Census 
Biu«au  had  to  focus  on  the  overall 
objective — producing  statistics  for  a 
geographically  defined  area  having 
significance  for  the  tribal  governments 
and  for  federal  and  state  agencies 
funding  and  administering  programs  for 
the  tribal  governments.  With  this  as  the 
objective,  the  Census  Bureau  has 
developed  the  underlying  premise  that 
newly  created  geographic  statistical 
areas  should  reflect,  to  the  extent 
reasonably  possible,  the  area  in  which 
there  is  an  identifiable  tribal  activity 
and  a  concentration  of  persons  who 
identify  with  the  particular  tribe. 
Admittedly,  because  of  the  lack  of  a- 
clearly  defined  land  base  for  some 
recognized  tribes  and  because  persons 
who  identify  vdth  other  tribes  may  be 
concentrated  in  the  same  areas,  these 
criteria  are  of  necessity  somewhat 
amorphous. 

The  effort  to  produce  meaningful  data 
for  American  Indian  tribal  governments 
has  been  an  evolutionary  process  that  is 
best  evidenced  by  the  steps  taken  by  the 
Census  Biu'eau  in  the  1980  and  1990 
censuses.  A  brief  description  of  those 
procedures  is  included  imder  the 
"Background"  heading  in  the 
SUPPLEMENTARY  INFORMATION  section. 
This  historic  narrative  will  be  followed 
by  a  description  of  the  plans  for  Census 
2000. 

DATE:  Any  comments,  suggestions  or 
recommendations  concerning  this 
Census  2000  proposed  program  in  this 
notice  should  be  submitted  in  writing 
by  November  22, 1999. 
ADDRESS:  Address  all  written  comments 
to  the  Director,  Bureau  of  the  Census, 
Room  2049,  Federal  Building  3, 
Washington  DC  20233-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Marx,  Chief,  Geography  Division, 
Bureau  of  the  Census,  Room  651,  WP- 
1,  Washington  DC  20233-7400, 
telephone  (301)  457-2131,  or  e-mail 
(rmarx@geo.census.gov). 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Tide  13.  United  States  Code,  Section 


141(a),  the  Secretary  of  Commerce,  as 
delegated  to  the  Census  Bureau,    . 
undertakes  every  ten  years  the 
decennial  census  "*  *  *  in  such  form 
and  content  as  he  may  determine 
*  *  *,"  giving  vfide  discretion  to  the 
Census  Bureau  in  undertaking  the 
census.  The  Census  Bureau  depicts 
AIANAs  solely  for  purposes  of 
presenting  general-piupose  statistical 
data  firam  the  decennial  census  of 
population  and  housing.  It  does  not  take 
into  account  or  attempt  to  anticipate  any 
nonstatistical  uses  that  may  be  made  of 
AIANAs,  nor  will  the  Census  Bureau 
modify  the  definition  of  AIANAs  to 
meet  the  requirements  of  the  programs 
of  other  agencies.  Where  disputes  occur 
because  of  overlapping  boundaries,  the 
Census  Bureau  will  encoiu^ge  the 
respective  tribal  officials  to  reach  a 
mutually  acceptable  agreement. 
However,  there  may  be  instances  where 
the  Census  Bureau  cannot  depict  the 
boundaries  submitted  because  they  are 
in  dispute.  Representation  of  boundaries 
on  Census  Bureau  maps  and  in  Census 
Bureau  data  bases  are  solely  for  the 
purpose  of  data  collection  and  data 
tabulation  and  do  not  convey  any 
representation  or  right  as  to  land 
ownership  or  legal  status. 

Executive  Order  12866 

This  notice  does  not  meet  the  criteria 
for  a  "significant  regulatory  action"  as 
specified  in  Executive  Order  12866. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  the  Assistant  General  Counsel 
for  Legislation  and  Regulation, 
Department  of  Conunerce,  certified  to 
the  Chief  Counsel,  Small  Business 
Administration,  that  this  notice  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  notice  sets  forth  the  Census 
Biueau's  proposed  program  to  designate 
AIANAs  in  Census  2000.  The  program 
will  be  used  by  the  Census  Bureau  to 
tabulate  and  disseminate  statistical  data 
for  AIANAs  from  the  deceimial  census, 
solely  for  statistical  purposes. 

Definitions  of  Key  Terms 

Alaska  Native  Claims  Settlement  Act 
(ANCSA;— Legislation  (Pub.  L.  92-203) 
enacted  in  1972  estabUshing  Alaska 
Native  Regional  Corporations  (ANRCs) 
and  Alaska  Native  villages  (ANVs)  to 
conduct  business  and  nonprofit 
activities  by  and  for  Alaska  Natives. 

Alaska  Native  Regional  Corporation 
(ANRC) — A  corporate  entity  organized 
to  conduct  both  business  and  nonprofit 
affairs  of  Alaska  Natives  pursuant  to  the 
Alaska  Native  Claims  Settlement  Act. 
Twelve  ANRCs  are  geographic  entities 


that  cover  most  of  the  State  of  Alaska. 
A  thirteenth  ANRC  represents  Alaska 
Natives  who  do  not  Uve  in  Alaska  and 
do  not  identify  with  any  of  the  12 
corporations.  The  boundaries  of  ANRCs 
have  been  legally  estabUshed. 

Alaska  Native  village  (ANV) — A  type 
of  local  governmental  unit  in  Alaska 
that  constitutes  an  association,  band, 
clan,  community,  group,  tribe,  or  village 
recognized  piusuant  to  the  Alaska 
Native  Claims  Settlement  Act  of  1972 
(Pub.  L.  92-203).  ANVs  do  not  have 
boimdaries  that  are  clearly  delineated  or 
locatable.  The  Census  Bureau  does  not 
define  ANVs  for  the  purposes  of 
presenting  census  data.  The  Census 
Bureau  does  present  census  data  for 
ANV  statistical  areas  that  represent  the 
settled  portion  of  the  ANV. 

Alaska  Native  village  statistical  area 
(ANVSA)—A  statistical  entity  that 
represents  the  densely  settled  portion  of 
an  ANV.  ANVSAs  are  deUneated  or 
reviewed  by  officials  of  the  ANV  or  the 
ANRC  in  which  the  ANV  is  located  for 
the  piupose  of  presenting  census  data. 

American  Indian  reservation — An 
American  Indian  governmental  entity 
with  legally  defined  boundaries 
established  by  treaty,  statute,  and/or 
executive  or  court  order.  The  federal 
government  and  some  state  governments 
have  established  reservations  as 
territory  over  which  American  Indians 
have  primary  governmental  jiuisdiction. 
These  entities  are  designated  as 
colonies,  communities,  pueblos, 
rancherias,  ranches,  reservations, 
reserves,  tribal  towns,  or  villages.  The 
Bureau  of  Indian  Affairs  (BIA)  maintains 
a  list  of  federally  recognized  tribal 
governments.  States  provide  a  list  of 
state-recognized  American  Indian 
reservations. 

American  Indian  tribal  subdivision — 
An  administrative  subdivision  of  a 
federally  recognized  American  Indian 
reservation,  known  as  an  area,  chapter, 
community,  district,  and  so  forth.  These 
entities  are  internal  imits  of  self- 
government  or  administration  that  serve 
social,  cultural,  and/or  economic 
purposes  for  the  American  Indians  on 
the  reservation  and/or  ofi^-reservation 
trust  lands. 

American  Indian  trust  land — Land 
held  in  trust  by  the  federal  government 
for  either  a  tribe  recognized  by  the 
federal  government  (tribal  trust  land)  or 
an  individual  member  of  that  tribe 
(individual  trust  land).  Trust  land  can 
only  be  alienated  or  enciunbered  by  the 
ov^mer  with  the  approval  of  the 
Secretary  of  the  Interior  or  his/her 
authorized  representative.  Trust  lands 
may  be  located  on  or  off  the  reservation. 
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The  Census  Bureau  recognizes  and 
tabulates  data  separately  only  for  off- 
reservation  trust  lands,  because  primary 
tribal  governmental  authority  is 
generally  not  attached  to  tribal  lands 
located  off  the  reservation  unless  those 
lands  are  placed  into  trust  status.  Trust 
land  always  is  associated  with  a  specific 
federally  recognized  reservation  and/or 
tribal  government.     , 

Boundary  and  Annexation  Survey 
(BAS) — A  Census  Bureau  siuvey  of 
coimties/county  equivalents,  minor  civil 
divisions  (MCDs),  incorporated  places, 
ANRCs.  and  federally  recognized 
American  Indian  reservations  and/or 
off-reservation  trust  lands.  Its  piupose  is 
to  determine,  solely  for  the  purposes  of 
data  collection  and  data  tabulation,  the 
complete  inventory  and  the  correct 
names,  legal  descriptions,  official  status, 
and  official  boimdaries  of  the  legal 
entities  with  primary  governmental 
jurisdiction  over  certain  lands  within 
the  United  States  as  of  January  1  of  the 
siuvey  year.  The  BAS  also  collects 
specific  information  on  the  legal  actions 
that  establish  a  boundary  or  impose 
boundary  changes. 

Bureau  of  Indian  Affairs  (BIA) — ^An 
agency  of  the  federal  government, 
located  in  the  Department  of  the 
Interior,  responsible  for  the  historic  and 
legal  relationships  between  the  federal 
government  and  federally  recognized 
American  Indian  tribal  governments  and 
communities. 

Fee  land  (or  land  in  fee  simple 
status) — Land  owned  in  fee  simple  (total 
ownership,  not  in  trust)  by  a  tribe 
recognized  by  the  federal  government  or 
individual  members  of  a  tribe.  The  title 
to  such  land  is  held  by  the  tribe  or  an 
individual,  and  tracts  and/or  parcels  of 
land  can  be  alienated  or  encumbered  by 
the  owner  without  the  approval  of  the . 
Secretary  of  the  Interior  or  his/her 
authorized  representative.  This  type  of 
land  may  be  located  on  or  off  a  federally 
recognized  reservation.  The  Census 
Bureau  does  not  identify  fee  land  (or 
land  in  fee  simple  status)  as  a  specific 
geographic  category. 

Historic  Areai  of  Oklahoma — ^The 
area  encompassing  the  former  American 
Indian  reservations  that  had  legally 
established  boundaries  during  the 
period  1900  through  1907  but  were 
dissolved  during  the  two-  to  three-year 
period  preceding  the  establishment  of 
Oklahoma  as  a  state  in  1907.  The  1980 
census  tabulated  data  for  this  single 
entity,  which  was  replaced  for  the  1990 
census  by  the  designation  "tribal 
jurisdiction  statistical  areas"  (TJSAs), 
reflecting,  in  general,  a  breakdown  of 
the  data  by  individual  former 
reservations. 


Joint  use  area — The  term,  as  applied 
to  any  ALANA  by  the  Census  Bureau, 
means  that  the  area  is  administered 
jointly  and/or  claimed  by  two  or  more 
American  Indian  tribes.  The  Census 
Bureau  designates  both  legal  and 
statistical  joint  use  areas  as  unique 
geographic  entities  for  the  purpose  of 
presenting  census  data. 

Legal  entity — A  geographically 
defined  govenunental  entity  whose 
origin,  boundary,  name,  and  description 
result  from  charters,  laws,  treaties,  or 
other  governmental  action.  Examples 
are  the  United  States,  states  and  state 
equivalents,  counties  and  county 
equivalents.  MCDs,  incorporated  places, 
congressional  districts,  American  Indian 
reservations  and  off-reservation  trust 
lands,  ANRCs,  ANVs,  and  American 
Indian  tribal  subdivisions.  The  legal 
entities  recognized  for  Census  2000  are 
those  that  exist  on  January  1,  2000.  (The 
Census  Biueau  does  not  recognize  AhA^s 
for  the  purpose  of  presenting  census 
data.  The  Census  Bureau  presents 
census  data  for  ANV  statistical  areas 
which  represent  the  settled  portion  of 
the  ANV.) 

Oklahoma  tribal  statistical  area 
(OTSA) — A  statistical  entity  identified 
and  delineated  for  the  Census  Bureau  in 
consultation  with  federally  recognized 
American  Indian  tribes  in  Oklahoma.  (In 
1990,  OTSAs  were  called  TJSAs.)  An 
OTSA  encompasses  an  area  that  is 
generally  defined  by  the  boimdaries  of 
a  former  reservation  in  Oklahoma  and  is 
occupied  today  by  individuals  who 
identify  with  a  tribe  or  tribes  that  have 
historically  held  or  resided  upon  the 
former  reservation. 

Restricted  land — A  type  of  American 
Indian  land  belonging  to  tribes 
recognized  by  the  federal  government  or 
individual  members  of  those  tribes.  The 
title  to  such  land  is  held  by  the  tribe  or 
individual  and  can  only  be  alienated  or 
encumbered  by  the  owner  with  the 
approval  of  the  Secretary  of  the  Interior 
or  his/her  authorized  representative. 
Restricted  land  may  be  located  on  or  off 
a  federally  recognized  reservation.  The 
Census  Bureau  does  not  identify 
restricted  land  as  a  specific  geographic 
category. 

State-designated  American  Indian 
statistical  area  (SDAISA) — A  statistical 
entity  for  state-recognized  American 
Indian  tribes  that  do  not  have  a  state- 
recognized  land  base  (reservation). 
SDAISAs  are  identified  and  delineated 
for  the  Census  Biueau  by  a  designated 
state  official.  SDAISAs  generally 
encompass  a  compact  and  contiguous 
area  that  contains  individuals  who 
identify  with  a  state-recognized 
American  Indian  tribe  and  in  which 
there  is  identifiable  tribal  activity. 


Statistical  entity— A  specially  defined 
geographic  entity  for  wUch  the  Census 
Bureau  tabulates  data.  Statistical  entity 
boimdaries  are  not  legally  defined,  and 
the  entities  have  no  legal  or 
governmental  standing.  Examples  are 
metropolitan  areas,  urbanized  areas, 
census  county  divisions,  census- 
designated  places,  census  tracts,  census 
block  groups,  census  blocks,  tribal 
designated  statistical  areas  (TDSAs), 
state-designated  American  Indian 
statistical  areas  (SDAISAs),  Oklahoma 
tribal  statistical  areas  (OTSAs — formerly 
called  tribal  jiuisdiction  statistical  areas 
(TJSAs)),  and  Alaska  Native  village 
statistical  areas  (ANVSAs). 

Subreservation  area — See  "American 
Indian  tribal  subdivision." 

Surface  estate — That  portion  of  the 
interest,  ownership,  or  property  in  land 
that  resides  on  the  earth's  siuface,  as 
distinguished  from  the  subsurface  estate 
(for  example,  mineral  rights).  The 
Census  Bureau  collects  the  boimdaries 
of  off-reservation  trust  lands  where  the 
surface  estate  is  held  in  trust;  it  does  not 
collect  the  boundaries  "where  only  the 
subsurface  estate  is  held  in  trust. 

Tribal  designated  statistical  area 
(TDSAh-A  statistical  entity  identified 
and  delineated  for  the  Census  Biueau  by 
a  federally  recognized  American  Indian 
tribe  that  does  not  currently  have  a 
legally  established  land  base 
(reservation  and/or  off-reservation  trust 
land).  A  TDSA  encompasses  a  compact 
and  contiguous  area  that  contains 
individuals  who  identify  with  the 
federally  recognized  American  Indian 
tribe  and  in  which  there  is  identifiable 
tribal  activity. 

Tribal  jurisdiction  statistical  area 
(TJSA)—See  "Oklahoma  tribal  statistical 
area"  (OTSA). 

Background 

1980  Census 

The  Census  Bureau  began  to  report 
data  systematically  for  American  Indian 
and  Alaska  Native  areas  (AIANAs)  in 
conjunction  with  the  1980  census,  when 
it  identified  and  published  data  for 
American  Indian  reservations.  The 
Census  Bureau  worked  with  the  BIA 
and  state  officials  to  identify  American 
Indian  reservations  and  to  obtain 
accurate  maps  of  their  boundaries,  and 
with  officials  in  Alaska  to  determine 
locations  for  ANVs.  American  Indian 
off-reservation  tribal  trust  lands  were 
identified  for  the  first  time  as 
geographic  entities.  To  provide  data  for 
tribes  recognized  by  the  federal 
government  in  Oklahoma  that  no  longer 
had  a  reservation,  an  all-encompassing 
geographic  entity  called  the  Historic 
Areas  of  Oklahoma  was  created.  Also 


Federal  Register /Vol.  64,  No.  203  /  Thursday,  October  21,  1999 /Notices 


56735 


identified  as  geographic  entities  were 
American  hidian  subreservation  areas, 
which  are  internal  units  of  self- 
government  or  administration  such  as 
chapters,  communities,  and  districts. 
The  Census  Bureau  also  sought  input 
from  American  Indian  tribal 
governments  on  the  identification  of  the 
geographic  areas. 

1990  Census 

For  1990,  the  Census  Biueau 
expanded  and  improved  its  geographic 
identification  of  American  Indian 
reservations  and  off-reservation  trust 
lands  and  increased  the  involvement  of 
American  Indian  and  Alaska  Native 
officials  in  the  geographic  delineations. 
The  Census  Bureau  also  consulted  with 
the  Census  Advisory  Committee  on  the 
American  Indian  and  Alaska  Native 
Populations.  For  those  tribes  identified 
by  the  BIA  as  currently  having  a  legally 
established  land  base,  defined  as  a 
reservation  or  off-reservation  trust 
lands,  the  Census  Bxireau  continued  to 
use  boundaries  certified  by  the  BIA  only 
for  census  purposes.  The  Census  Bureau 
did  not  provide  data  for  subreservation 
areas.  It  began  to  report  data  for 
American  Indian  off-reservation 
individual  trust  lands  (in  addition  to  the 
off-reservation  tribal  trust  lands)  and  for 
Alaska  Native  Regional  Corporations 
(ANRCs).  It  developed  Alaska  Native 
village  statistical  areas  (ANVSAs)  to 
represent  the  settled  portion  of  Alaska 
Native  villages  (ANVs)  because  of  the 
difficulty  in  obtaining  and  representing 
boundaries  for  the  ANVs.  It  established 
a  new  geographic  entity  called  the  tribal 
designated  statistical  area  (TDSA)  to 
identify  federally  and  state-recognized 
tribes  without  a  land  base  (a  reservation 
and/or  off-reservation  trust  land)  but 
with  an  area  that  has  been  associated 
with  the  tribe.  The  Census  Biu^au 
replaced  the  all-inclusive  Historic  Areas 
of  Oklahoma  with  tribal  jurisdiction 
statistical  areas  (TJSAs).  Because  tribes 
in  Oklahoma  have,  for  the  most  part, 
continued  to  live  on  and  conduct  tribal 
activities  upon  the  lands  that  were 
former  reservations,  most  of  the  1990 
TJSAs  delineated  by  the  tribes  have 
boimdaries  that  are  very  similar  to  the 
former  reservation  boundaries.  The  1990 
criteria  established  by  the  Census 
Bureau  included  a  statement  that  TJSAs 
cannot  include  any  reservation  or  trust 
lands.  In  fact,  most  of  the  tribes  in 
Oklahoma  do  have  trust  lands  but 
because  the  parcels  are  small  and  in 
many  cases  scattered,  the  1990  program 
allowed  tribes  to  identify  as  TJSAs  a 
larger  contiguous  area  associated  with 
their  tribe,  generally  constituting  a 
former  reservation. 


Census  2000 

For  Census  2000,  the  Census  Bureau 
continues  to  work  with  tribal 
governments  and  federal  and  state 
agencies,  as  well  as  the  Census  Advisory 
Committee  on  American  Indian  and 
Alaska  Native  Populations,  to  improve 
its  geographic  identification  of  AIANAs. 
For  federally  recognized  tribes,  instead 
of  using  updated  boundaries  obtained 
from  the  BLA,  the  Census  Bureau  offers 
programs  to  collect  updated  boundaries 
directly  from  the  tribal  governments.  In 
1997,  it  undertook  the  Tribal  Review 
Program,  to  enable  officials  of  all 
federally  recognized  American  Indian 
tribes  with  a  land  base  to  review  and 
update  the  maps  used  for  Census  2000 
for  their  jurisdictions.  This  involved 
checking  the  boimdaries  of  reservations 
and/or  off-reservation  trust  lands  shown 
in  the  Census  Bureau's  geographic  data 
base  (Topologically  Integrated 
Geographic  Encoding  and  Referencing 
System  (TIGER))  as  provided  to  the 
Census  Bureau  for  the  1990  census  by 
the  BIA,  providing  suggestions  for 
Census  2000  block  boimdaries  in  the 
Block  Definition  Project,  and  updating 
and  correcting  the  road  and  other  base 
features  shown  on  the  census  maps.  The 
Tribal  Review  Program  also  gave  tribes 
in  Oklahoma  the  opportunity  to  review 
the  delineation  of  their  OTSAs,  formerly 
TJSAs  (generally  defined  by  the 
boundaries  of  former  reservations). 

Beginning  in  1998,  the  Census  Bureau 
made  federally  recognized  American 
Indian  tribes  with  a  land  base  part  of  its 
annual  BAS.  ANRCs  also  were  included 
in  the  1999  BAS.  All  American  Indian 
entities  included  in  the  BAS  will  also  be 
included  in  the  Census  2000  Boundary 
Validation  Program.  This  program  will 
enable  governmental  officials 
responsible  for  legal  entities  to  review 
and  provide  any  corrections  to  the 
January  1,  2000,  boundaries  (the 
boundaries  used  for  census  statistical 
data  tabulation).  Boundary  validation  is 
scheduled  to  begin  April  2000  and 
extend  through  July  2000.  Also,  to 
support  tribal  requests  for  data  by 
administrative  subdivisions,  the  Census 
Bureau  will  offer  tribal  officials  the 
opportunity  to  delineate  their  chapters, 
communities,  or  districts  as  American 
Indian  tribal  subdivisions  (similar  to  the 
1980  subreservation  areas). 

In  addition  to  offering  the  above 
programs,  the  Census  Bureau  has 
introduced  a  new  geographic  entity,  the 
SDAISA,  and  has  made  some  changes  to 
the  criteria  for  TDSAs  and  OTSAs 
(formerly  TJSAs).  See  below  for  details. 


Criteria 

A.  Legal  Entity  Criteria  for  Census  2000 

1.  The  Census  Bureau  will  use  the 
following  criteria  for  AIANAs  that  are 
legal  entities  for  Census  2000. 

a.  Alaska  Native  Regional  Corporations 
(ANRCs) 

ANRCs  are  corporate  entities 
organized  to  conduct  both  the  business 
and  nonprofit  affairs  of  Alaska  Natives 
pursuant  to  the  Alaska  Native  Claims 
Settlement  Act.  Alaska  is  divided  into 
12  ANRCs  that  cover  most  of  the  state. 
The  ANRC  boundaries  have  been 
established  by  the  Department  of  the 
Interior  in  cooperation  with  Alaska 
Natives.  Each  ANRC  is  designed  to 
include  Alaska  natives  with  a  common 
heritage  and  common  interests.  A 
thirteenth  ANRC  represents  Alaska 
Natives  who  do  not  Uve  in  Alaska  and 
do  not  identify  with  any  of  the  12 
corporations.  As  part  of  the  1999  and 
2000  BAS,  representatives  of  the  12 
nonprofit  ANRCs  are  offered  the 
opportunity  to  review  and  update  the 
ANRC  boundaries. 

b.  American  Indian  Reservations 

The  federal  government  and  some 
state  governments  have  established 
American  Indian  reservations  as 
territory  over  which  American  Indians 
have  primary  governmental  jurisdiction. 
Boundaries  are  established  by  treaty, 
statute,  and/or  executive  or  court  order. 
A  reservation  of  a  tribe  recognized  by 
the  federal  government  may  be  located 
in  more  than  one  state,  but  state- 
recognized  reservations  must  respect 
state  boundaries.  The  Census  Bureau 
obtains  changes  to  the  boundaries  of 
federally  recognized  American  Indian 
reservations  and  off-reservation  trust 
land  directly  from  the  tribes  through  the 
annual  BAS.  Acceptance  of  boundary 
changes  requires  legal  documentation, 
such  as  copies  of  the  deeds  putting  the 
land  into  trust,  supporting  any,  and  all, 
changes  to  the  1990  census  boundary  as 
certifiedJo  the  Census  Bureau  by  the 
BIA,  as  well  as  the  absence  of  any 
litigation  involving  these  boundaries. 
Any  changes  to  the  inventory  of 
reservations  for  federally  recognized 
tribes  will  be  based  upon  BIA 
designation  of  the  reservation.  If  there  is 
a  question  about  the  status  of  the  1990 
boundary,  the  Census  Bureau  will 
consult  with  other  responsible  federal 
agencies  for  resolution  of  the  matter.  A 
designated  state  liaison  will  provide  the 
Census  Bureau  with  the  boundaries  of 
state-recognized  American  Indian 
reservations. 
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c.  American  Indian  Off-Reservation 
Trust  Lands 

American  Indian  trust  lands  are  tracts 
and/or  parcels  of  land  held  in  trust  by 
the  federal  government  for  either  a  tribe 
recognized  by  the  federal  government 
(tribal  trust  land)  or  an  individual 
member  of  that  tribe  (individual  trust 
land).  Trust  land  can  only  be  alienated 
or  encumbered  by  the  owner  with  the 
approval  of  the  Secretary  of  the  Interior 
or  his/her  authorized  representative. 
Trust  land  is  always  associated  with  a 
specific  federally  recognized  reservation 
and/or  tribe,  and  it  may  be  located  on 
or  off  a  reservation.  The  Census  Bureau, 
however,  recognizes  and  tabulates  data 
separately  only  for  off-reservation  trust 
lands  because  primary  tribal 
governmental  jurisdiction  is  attached  to 
lands  within  the  legal  boundaries  of  a 
fiaderally  recognized  reservation 
whether  the  lands  are  held  in  trust 
status  or  not.  Primary  tribal 
governmental  jurisdiction  is  generally 
not  attached  to  tribal  lands  located  off 
the  reservation  until  the  lands  are 
placed  in  trust.  The  Census  Bureau  does 
not  identify  or  compile  data  for  other 
types  of  off-reservation  American  Indian 
land,  such  as  restricted  land  and  fee 
land  (land  in  fee  simple  status).  These 
lands  are  owned  by  individuals  and 
have  an  individual's  name  on  the  title 
of  the  land.  (The  compilation  of  land 
ownership  information  by  individuals  is 
not  within  the  mission  of  the  decennial 
census.)  The  Census  Bureau  collects  the 
boimdaries  of  off-reservation  trust  lands 
where  the  surface  estate  is  held  in  trust. 
It  does  not  collect  the  boundaries  of 
parcels  and/or  tracts  of  land  where  only 
the  subsurface  estate  has  been  placed  in 
trust.  The  Census  Bureau  collects  the 
boimdaries  of  American  Indian  off- 
reservation  trust  lands  through  its 
annual  BAS.  The  tribes  are  required  to 
provide  legal  docximentation  to  support 
any,  and  aU,  legal  boundary  changes 
since  the  BLA  provided  the  boimdaries 
to  the  Census  Bureau  that  reflected  the 
status  for  census  purposes  as  of  January 
1, 1990. 

d.  American  Indian  Tribal  Subdivisions 

Some  American  Indian  reservations  . 
and/or  off-reservation  trust  land  areas 
have  administrative  subdivisions 
variously  designated  as  areas,  chapters, 
communities,  districts,  and  so  fortfi. 
These  entities  are  internal  units  of  tribal 
self-government  or  administration  that 
serve  social,  cultural,  and/or  economic 
purposes  for  the  American  Indians  on 
the  reservation.  Federally  recognized 
tribes  interested  in  data  from  Census 
2000  by  such  administrative  entities 
will  be  offered  the  opportunity  to 


delineate  these  subdivisions  only  on 
their  land  base  (reservation  and/or  off- 
reservation  trust  land).  The  Census 
Bureau  can  report  only  one 
administrative  level  of  subdivisions 
within  a  reservation  and/or  off- 
reservation  trust  land  area.  Tribes  that 
have  multiple  levels  of  administrative 
units  should  submit  the  lowest  level.  If 
the  reservation  or  off-reservation  trust 
lands  are  discontinuous,  the  tribal 
subdivisions  will  be  discontinuous.  The 
Census  Bureau  will  collect  information 
for  American  Indian  tribal  subdivisions 
in  the  2000  BAS. 

2.  Changes  in  the  Legal  Entity  Criteria 
for  Census  2000 

Most  provisions  of  the  legal  entity 
ALANA  criteria  remain  unchanged  from 
those  used  in  conjunction  with  the  1990 
census,  with  the  few  exceptions 
summarized  below. 

•  The  Census  Bureau  will  contact  all 
federally  recognized  tribes  directly  to 
obtain  updates  and  supporting 
documentation  on  the  boundary 
information  rather  than  obtaining 
updated  boundary  information  from  the 
BL\. 

•  American  Indian  tribal  subdivisions 
are  new  for  Census  2000  in  the  sense 
that  the  Census  Bureau  did  not  identify 
or  report  data  for  them  in  conjunction 
with  the  1990  census.  However,  they  are 
similar  in  many  respects  to  the 
American  Indian  subreservation  areas  of 
1980.  One  difference  is  that  the  1980 
subreservation  areas  sometimes 
included  territory  located  beyond  the 
reservation  and/or  off-reservation  trust 
land  boundaries,  whereas  the  tribal 
subdivisions  for  Census  2000  must  not 
extend  beyond  the  boundaries  of 
reservations  or  off-reservation  trust 
lands. 

B.  Statistical  Entity  Criteria  for  Census 
2000 

The  Census  Bureau  will  recognize  and 
publish  data  for  the  area  identified  by  a 
tribe  or  tribes,  or  by  a  state  liaison  (for 
state-recognized  tribes)  solely  for  census 
statistical  purposes. 

1.  With  the  exception  of  the  OTSAs, 
formerly  TJSAs,  census  block  boimdary 
criteria  apply  to  all  AIANAs  that  are 
statistical  entities  for  Census  2000.  The 
Census  Bureau  will  publish  data  for  and 
recognize  the  area  identified  by  a  tribe 
or  tribes  solely  for  census  statistical 
purposes. 

Because  they  are  statistical  entities, 
the  boundaries  of  ANVSAs,  SDAISAs, 
and  TDSAs  will  be  census  block 
boundaries.  Census  block  boundaries 
should  follow  visible,  perennial  natural 
and  cultural  features  such  as  roads, 
rivers,  canals,  railroads,  and  above- 


ground  high-tension  power  lines.  Other 
features  acceptable  as  census  block 
boimdaries  are  the  boundaries  of: 

•  Counties  and  statistically 
equivalent  entities. 

•  Coimty  subdivisions. 

•  Incorporated  places. 

•  Federally  recognized  American 
Indian  reservations  and/or  off- 
reservation  trust  lands. 

•  State-recognized  American  Indian 
reservations. 

•  Military  reservations. 

•  National  parks. 

When  these  features  are  not  available 
for  selection,  the  Census  Bureau,  at  its 
discretion,  may  approve  other 
nonstandard  visible  features,  such  as 
ridge  lines,  pipelines,  intermittent 
streams,  fence  lines,  and  so  forth. 
Additionalfy,  the  Census  Biu^au  may 
accept,  on  a  case-by-case  basis,  the 
boimdaries  of  selected  nonstandard  and 
potentially  nonvisible  features,  such  as 
the  boundaries  of  local  and  state  parks 
and  forests,  cemeteries,  other  special 
land-use  properties,  and  the  straight- 
line  extensions  of  visible  features  or 
other  lines-of-sight. 

2.  The  Census  Bureau  will  use  the 
following  criteria  for  AIANAs  that  are 
statistical  entities  for  Census  2000. 

a.  Alaska  Native  Village  Statistical  Areas 
(ANVSAs) 

An  ANVSA  represents  the 
concentrated  settlement  of  an  ANV 
established  as  part  of  the  Alaska  Native 
Claims  Settlement  Act  of  1972.  ANVs 
usually  have  no  definite  legal 
boundaries  and  often  include  many 
square  miles  of  land  used  by  Alaska 
Natives  for  hunting  and  fishing. 
ANVSAs  are  delineated  or  reviewed  by 
officials  of  the  ANV  or  the  ANRC  in 
which  the  ANV  is  located  for  the 
purpose  of  presenting  census  data.  An 
ANVSA  may  not  overlap  the  boundary 
of  another  ANVSA  or  an  American 
Indian  reservation  or  TDSA. 

b.  State  Designated  American  Indian 
Statistical  Areas  (SDAISAs) 

The  purpose  of  SDAISAs,  a  new 
geographic  statistical  area  established 
for  Census  2000,  is  to  differentiate 
between  state-recognized  tribes  vnthout 
a  land  base  and  tribes  recognized  by  the 
federal  government  without  a  land  base. 
(In  1990,  all  such  tribes  were  identified 
as  TDSAs.)  There  are  no  minimum 
population  size  requirements,  but  a 
SDAISA  should  encompass  compact 
and  contiguous  areas  in  which  a 
concentration  of  persons  who  identify 
with  the  tribe  reside  and  in  which  there 
is  identifiable  tribal  activity.  Examples 
of  the  latter  include:  tribal  headquarters 
buildings  or  meeting  areas,  cultiual  or 
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religious  areas  of  significance,  tribal 
service  centers,  or  tribally  owned 
commercial  areas.  The  SDAISA  is  not 
intended  to  identify  all  lands  once 
claimed  by  a  particular  tribe.  A  SDAISA 
may  not  be  located  in  more  than  one 
state,  and  it  may  not  include  area  within 
a  reservation,  off-reservation  trust  land, 
ANVSA,  TDSA,  or  OTSA.  A  state 
liaison  identified  by  the  Governor  will 
dehneate  SDAISAs. 

c.  Tribal  Designated  Statistical  Areas 
(TDSAs) 

The  purpose  of  TDSAs  is  to  provide 
data  for  tribes  recognized  by  the  federal 
government  outside  the  State  of 
Oklahoma  that  do  not  have  a  land  base. 
To  be  considered  for  a  TDSA,  a  tribe 
must  be  recognized  by  the  federal 
government.  There  are  no  Tninimiim 
population  size  requirements,  but  a 
TDSA  should  encompass  compact  and 
contiguous  areas  in  which  a 
concentration  of  persons  who  identify 
with  the  tribe  reside  and  in  which  there 
is  identifiable  tribal  activity.  Examples 
of  the  latter  include:  tribal  headquarters 
buildings  or  meeting  areas,  cultiiral  or 
religious  areas  of  significance,  tribal 
service  centers,  or  tribally  owned 
commercial  areas.  The  TDSA  is  not 
intended  to  identify  all  lands  once 
claimed  by  a  particular  tribe.  A  TDSA 
may  be  located  in  more  than  one  state, 
but  it  may  not  cross  the  boimdaries  of 
any  reservation,  off-reservation  trust 
land,  ANVSA,  SDAISA:  or  OTSA. 

d.  Oklahoma  Tribal  Statistical  Areas 
(OTSAs),  Formerly  Tribal  Jiuisdiction 
Statistical  Areas  (TJSAs) 

The  piupose  of  OTSAs  is  to  provide 
data  for  tribes  recognized  by  the  federal 
government  in  the  State  of  Oklahoma 
that  do  not  cmrently  have  an  existing 
reservation.  The  OTSA  program  was 
designed  to  give  the  tribal  governments 
in  the  State  of  Oklahoma  an  opportunity 
to  delineate  an  identifiable  land  area  as 
tribal  lands.  There  are  no  minimiun 
population  size  requirements,  but  an 
OTSA  should  encompass  a  compact  and 
contiguous  area  in  which  a 
concentration  of  persons  who  identify 
with  the  tribe  reside  and  in  which  there 
is  identifiable  tribal  activity.  This  area 
will  be  recognized  as  an  OTSA.  Because 
most  tribes  in  Oklahoma  had  or  resided 
upon  former  reservations,  and  continue 
to  do  so  to  this  day,  the  boundaries  of 
the  OTSAs  generally  reflect  the 
boundaries  of  those  former  reservations. 

In  addition  to  changing  the  name 
because  of  confusion  created  by  use  of 
the  word  "jurisdiction,"  the  Census 
Bureau  has  made  one  other  change  to 
this  program  for  Census  2000:  an  OTSA 
must  contain  territory  within  Oklahoma, 


but  it  may  extend  into  a  state  bordering 
Oklahoma.  An  OTSA  may  not  cross:  the 
boundaries  of  any  reservation;  off- 
reservation  trust  land  belonging  to  the 
Osage  Tribe,  which  is  based  in 
Oklahoma,  or  any  tribe  not  based  in 
Oklahoma;  or  any  SDAISA  or  TDSA. 
The  boundaries  of  an  OTSA,  since  many 
reflect  former  legal  reservation 
boundaries,  are  not  required  to  conform 
to  a  visible  feature  or  other  acceptable 
feature  required  of  other  statistical  tribal 
entities. 

In  determining  its  definition  for 
Census  2000,  the  Census  Bureau  is 
clarifying  that  an  OTSA  can  include 
trust  lands;  however,  a  tribe  must 
choose  to  identify  only  one  type  of 
geographic  area  for  use  in  the  reporting 
of  census  data.  Therefore,  a  tribe  that 
resides  upon  a  land  area  in  Oklahoma 
(or  in  the  immediately  siirroimding 
states)  can  identify  that  area  as  an  OTSA 
or  can  submit  to  the  Census  Bureau  the 
boundaries  for  their  tribal  and 
individual  trust  lands;  a  tribe  cannot 
identify  both  an  OTSA  and  trust  lands. 
Specified  trust  lands  will  not  be  shown 
as  included  within  an  OTSA  but  will  be 
separately  identified  the  same  as  for 
tribes  in  other  states  that  do  not  have  a 
reservation  but  only  trust  lands. 

Most  of  the  1990  TJSAs  (now 
designated  OTSAs]  share  a  common 
boimdary  to  the  north,  south,  east,  and 
west  with  neighboring  TJSAs.  For 
Census  2000,  if  a  tribal  government 
wishes  to  adjust  a  boimdary  that  is 
shared  by  more  than  one  OTSA  there 
must  be  agreement  for  the  adjustment 
from  all  tribal  governments  affected  by 
the  change.  This  is  also  true  for  those 
OTSAs  occupied  by  more  than  one 
tribe.  All  boundary/occupancy 
adjustments  must  be  acceptable  to  all 
the  tribal  governments  involved  before 
the  Census  Bureau  will  make  revisions. 
If  for  any  reason  an  acceptable 
resolution  cannot  be  reached  by  the 
tribes,  the  Census  Bureau  will  designate 
the  area  imder  dispute  as  an  Oklahoma 
tribal  statistical  "joint  use  area," 
impl)dng  an  area  of  shared  occupation 
and/or  tribal  activity,  and  will  hold  to 
the  boundaries  submitted  diu-ing  the 
1990  census. 

3.  Designation  of  Names  for  American 
Indian  and  Alaska  Native  area  (AIANA) 
Statistical  Entities  for  Census  2000 

The  Census  Bureau  will  identify  the 
American  Indian  and  Alaska  Native 
statistical  areas  with  a  name  generally 
following  the  suggestion  of  the  tribe(s) 
proposing  the  statistical  area.  Where  a 
tribe(s)  cannot  agree  on  a  name  for  the 
statistical  entity,  the  Census  Bureau  will 
designate  a  name  that  has  been 
historically  used,  or  commonly  known 


for  the  area  encompassed  by  the  AIANA 
statistical  area;  or  if  such  cannot  be 
determined,  the  Census  Bureau  wiU 
establish  a  name  comprised  of  the 
name(s]  of  the  tribe(s)  with  a  substantial 
number  of  individuals  who  identify 
with  the  tribe(s)  in  the  area,  in  the  order 
of  population  size  from  the  preceding 
census  for  the  area. 

4.  Changes  in  the  Statistical  Entity 
Criteria  for  Census  2000 

Most  provisions  of  the  AIANA  criteria 
for  statistical  entities  remain  unchanged 
from  those  used  in  conjimction  with  the 
1990  census,  with  the  few  exceptions 
siunmarized  below. 

•  The  TDSAs  for  Census  2000  will 
apply  only  to  federally  recognized 
tribes.  State-recognized  tribes  without  a 
land  base,  including  those  that  were 
TDSAs  in  1990,  will  be  identified  as 
SDAISAs.  a  new  geooaphic  entity. 

•  Alaska  Native  tribes  and/or  villages 
not  established  as  Alaska  Native  villages 
under  the  Alaska  Native  Claims 
Settlement  Act  of  1972  may  be 
delineated  as  TDSAs  provided  that  they 
are  recognized  by  the  federal 
government  and  do  not  have  a  land 
base. 

•  For  Census  2000,  a  TDSA  may  cross 
a  state  boundary.  In  1990,  TDSAs  had  to 
respect  state  boimdaries. 

•  The  OTSAs,  formerly  TJSAs.  for 
Census  2000  may  cross  the  boimdaries 
ofOklahoma  and  include  territory  in  a 
neighboring  si^ate.  In  1990,  they  had  not 
been  allowed  to  extend  beyond 
Oklahoma.  In  addition,  boundaries  for 
OTSAs  do  not  have  to  meet  the  visible 
feature  requirements  for  census  block 
boimdaries. 

•  The  Census  Bureau  has  clarified 
how  AIANA  statistical  entities  will  be 
named. 

Dated:  October  8, 1999. 
Kenneth  Prewitt, 
Director,  Bureau  of  the  Census. 
[FR  Doc.  99-27524  Filed  10-20-99;  8:45  ami 
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summary:  On  February  4, 1999,  the 
Department  of  Commerce  ("the 
Department"),  pursuant  to  sections 
751(c)  and  752  of  the  Tariff  Act  of  1930, 
as  amended  ("the  Act"),  determined 
that  revocation  of  the  antidumping  duty 
order  on  anhydrous  sodium  metasilicate 
from  France  would  likely  lead  to 
continuation  or  recurrence  of  dimiping. 
See  Final  Results  of  Expedited  Sunset 
Review:  Anhydrous  Sodium  Metasilicate 
From  France  ("Final  ITA  Results"),  64 
FR  56310  (February  4, 1999).  On 
September  27, 1999,  the  hitemational 
Trade  Commission  ("the  Commission"), 
pursiiant  to  section  751(c)  of  the  Act, 
determined  that  revocation  of  the 
antidimiping  duty  order  on  anhydrous 
sodium  metasihcate  from  France  would 
likely  lead  to  continuation  or  recurrence 
of  material  injury  to  an  industry  in  the 
United  States  within  a  reasonably 
foreseeable  time.  See  Final  Results  of 
Expedited  Sunset  Review:  Anhydrous 
Sodium  Metasilicate  From  France 
("Final  ITC  Results"),  64  FR  52104 
(September  27, 1999).  Therefore, 
pursuant  to  19  CFR  351.218(f)(4),  the 
Department  is  publishing  notice  of  the 
continuation  of  the  antidumping  duty 
order  on  anhydrous  sodium  metasilicate 
from  France. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  E.  Smith  or  Melissa  G.  Skinner, 
Office  of  Policy  for  Import 
Administration,  hitemational  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave.,  NW,  Washington,  D.C.  20230; 
telephone:  (202)  482-6397  or  (202)  482- 
1560.  respectively. 
EFFECTIVE  DATE:  October  21, 1999. 

Background 

On  October  1, 1998,  the  Department 
initiated,  and  the  Commission 
instituted,  a  simsat  review  (63  FR  52683 
and  63  FR  52748,  respectively)  of  the 
antidumping  duty  order  on  anhydrous 
sodium  metasilicate  from  France 
pursuant  to  section  751(c)  of  the  Act.  As 
a  result  of  its  review,  the  Department 
foimd  that  revocation  of  the 
antidumping  duty  order  would  likely 
lead  to  continuation  or  recujrrence  of 
dumping  and  notified  the  Commission 
of  the  magnitude  of  the  margin  likely  to 
prevail  were  the  order  to  be  revoked. 
See  Final  ITA  Results. 

On  September  27, 1999,  the 
Commission  determined,  pursuant  to 
section  751(c)  of  the  Act,  that  revocation 
of  the  antidumping  duty  order  on 
anhydrous  sodium  metasilicate  from 
France  would  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  an  industry  in  the  United 
States  within  a  reasonably  foreseeable 


time.  See  Final  ITC  Results  and  USITC 
Pub.  3235,  hiv.  No.  731-TA-25 
(Review)  (September  1999). 

Scope 

Imports  covered  by  the  order  are 
shipments  of  anhydrous  sodium 
metasilicate  ("ASM"),  a  crystallized 
silicate  (Na2  Si03)  which  is  alkaline 
and  readily  soluble  in  water. 
Applications  include  waste  paper  de- 
inking,  ore-flotation,  bleach 
stabilization,  clay  processing,  medium 
or  heavy  duty  cleaning,  and 
compounding  into  other  detergent 
formulations.  This  merchandise  is 
classified  under  Harmonized  Tariff 
Schedules  of  the  United  States  (HTSUS) 
item  numbers  2839.11.00  and 
2839.19.00.  The  HTSUS  item  numbers 
are  provided  for  convenience  and 
customs  purposes  only.  The  written 
description  remains  dispositive. 

Determination 

As  a  result  of  the  determinations  by 
the  Department  and  the  Commission 
that  revocation  of  this  antidumping  duty 
order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  diunping 
and  material  injury  to  an  industry  in  the 
United  States,  pursuant  to  section 
751(d)(2)  of  the  Act,  the  Department 
hereby  orders  the  continuation  of  the 
antidumping  duty  order  on  anhydrous 
sodium  metasilicate  from  France.  The 
Department  will  instruct  the  U.S. 
Customs  Service  to  continue  to  collect 
antidimiping  duty  deposits  at  the  rate  in 
effect  at  the  time  of  entry  for  all  imports 
of  subject  merchandise. 

The  effective  date  of  continuation  of 
this  order  or  suspension  agreement  will 
be  the  date  of  publication  in  the  Federal 
Register  of  this  Notice  of  Continuation. 
Pursuant  to  sections  751(c)(2)  and 
751(c)(6)(A)  of  the  Act,  the  Department 
intends  to  initiate  the  next  five-year 
review  of  this  order  not  later  than 
September  2004. 

Dated:  October  18, 1999. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  99-27568  Filed  10-20-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Intemational  Trade  Administration 

[A-570-853] 

Notice  of  Postponement  of  Preliminary 
Antidumping  Duty  Determination:  Builc 
Aapirin  From  ttie  People's  Republic  of 
China 

AGENCY:  Import  Administration, 
Intemational  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  October  21, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marian  Wells  or  Rosa  Jeong,  AD/CVD 
Enforcement,  Group  I,  Office  1,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  1870, 14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  DC  20230;  telephone  (202) 
482-6309  or  482-3853,  respectively. 

Postponement  of  Preliminary 
Determination 

On  June  23, 1999,  the  Department  of 
Commerce  (the  Department)  published 
its  notice  of  initiation  of  antidumping 
investigation  of  bulk  aspirin  from  the 
People's  Republic  of  China  (PRC).  See 
Initiation  of  Antidumping  Duty 
Investigation:  Bulk  Aspirin  From  the 
People's  Republic  of  China,  64  FR 
33463.  The  initialion  notice  stated  that 
we  would  issue  our  preliminary 
determination  by  November  4, 1999.  On 
October  8, 1999,  pursuant  to  section 
733(c)(1)(A)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  Rhodia,  Inc.,  the 
petitioner,  requested  that  the 
Department  postpone  the  issuance  of 
the  preliminary  determination  in  this 
investigation.  The  petitioner's  request 
for  postponement  was  timely,  and  the 
Department  finds  no  compelling  reason 
to  deny  the  request.  Therefore,  we  are 
postponing  the  deadline  for  issuing  the 
preliminary  determination  until  no  later 
than  December  21, 1999. 

This  extension  and  notice  are  in 
accordance  with  section  733(c)  of  the 
Act. 

Dated:  October  15, 1999. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  99-27572  Filed  10-20-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-122-833] 

Notice  of  Rnal  Determination  of  Sales 
at  Less  Than  Fair  Value:  Live  Cattle 
From  Canada 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  21, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gabriel  Adler  or  Steven  Presing,  Office 
of  AD/CVD  Enforcement  5,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-1442  or  (202)  482- 
5288,  respectively. 

The  ApplicaMe  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Roimd  Agreements  Act 
(URAA).  In  addition,  imless  otherwise 
indicated,  all  citations  to  Department  of 
Commerce  (the  Department)  regulations 
refer  to  the  regulations  last  codified  at 
19  CFR  part  351  (April  1998). 

Final  DetermiHation 

We  determine  that  live  cattle  from 
Canada  are  being  sold,  or  are  likely  to 
be  sold,  in  the  United  States  at  less  than 
fair  value  (LTFV),  as  provided  in  section 
735  of  the  Act.  The  estimated  margins 
are  shown  in  the  Continuation  of 
Suspension  of  Liquidation  section  of 
this  notice. 

(Jase  History 

The  preliminary  determination  in  this 
investigation  was  issued  on  June  30, 
1999.  See  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Live  Cattle  from  Canada,  64 
PR  36847  (July  8, 1999)  [Preliminary 
Determination).  Since  the  publication  of 
this  determination,  the  following  events 
have  occuired. 

On  July  12, 1999,  respondent  Schaus 
Land  and  Cattle  Company  (Schaus)  filed 
a  letter  stating  that  it  was  ceasing  its 
participation  in  this  investigation.  On 
July  16, 1999,  the  Department  issued  an 
amended  preliminary  determination, 
including  a  recalculated  preliminary 
margin  for  Schaus  that  relied  on  data 
filed  by  the  respondent  on  the  eve  of  the 
issuance  of  the  preliminary 
determination.  See  Amended 
Antidumping  Determination:  Live  Cattle 
from  Canada.  64  FR  39970  (July  23, 


1999)  [Amended  Preliminary 
Determination).  See  also  Schaus  Sales 
Comment  1  (Facts  Available),  below. 

In  July  1999,  we  conducted  on-site 
verifications  of  the  questionnaire 
responses  submitted  by  Cor  Van  Raay 
Farms  Ltd.  and  Butte  Grain  Merchants 
Ltd.  (Cor  Van  Raay);  Poimd-Maker 
Agventures,  Ltd.  (Pound-Maker); 
Riverside  Feeders  Ltd.  and  Grandview 
Cattle  Feeders  Ltd.  (Riverside/ 
Grandview);  Jameson,  Gilroy  and  B  &  L 
Livestock  Ltd.  (the  JGL  (koup);  and 
Groenenboom  Farms,  Ltd. 
(Groenenboom). 

On  August  13, 1999,  we  received  case 
briefs  from  (1)  the  Ranchers-Cattlemen 
Action  Legal  Fund  (R-CALF  or  the 
petitioners),  (2)  the  Canadian 
Cattlemen's  Association  (CCA)  and  the 
named  respondents  in  this 
investigation,  and  (3)  the  Free  Market 
Beef  Council  (FMBC),  an  alliance  of  U.S. 
packers  that  import  live  cattle  from 
Canada.  On  August  20, 1999,  we 
received  rebutted  briefs  from  the  same 
parties.  On  August  30, 1999,  the 
petitioners  filed  a  letter  alleging  that 
Canadian  producers  of  the  subject 
merchandise  were  engaged  in  a  scheme 
to  reimburse  importers  for  antidumping 
duty  deposits  relating  to  subject 
merchandise.  We  held  a  pubhc  hearing 
on  September  1, 1999.  At  the  hearing, 
the  Department  requested  that  parties 
submit  comments  regarding  the 
allegation  of  reimbursement  of  duty 
deposits.  The  petitioners  and  the  CCA 
filed  such  comments  on  September  10, 
1999.  See  Sales  Comment  3 
(Reimbursement  of  Dumping  Duty 
Deposits)  below. 

Scope  of  Investigation 

The  scope  of  this  investigation  covers 
five  cattle  from  Canada.  For  piuposes  of 
this  investigation,  the  product  covered 
is  all  live  cattle  except  imports  of  (1) 
bison,  (2)  dairy  cows  for  the  production 
of  milk  for  himian  consumption,  and  (3) 
purebred  cattle  and  other  cattle 
specially  imported  for  breeding 
purposes. 

Tne  merchandise  subject  to  this 
investigation  is  classifiable  as  statistical 
reporting  niunbers  imder  0102.90.40  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS),  with  the 
exception  of  0102.90.40.10, 
0102.90.40.72  and  0102.90.40.74. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
October  1, 1997,  through  September  30, 


1998.  This  period  corresponds  to  each 
respondent's  four  most  recent  fiscal 
quarters  prior  to  the  filing  of  the  petition 
[i.e..  November  12, 1998). 

Fair  Value  Comparisons 

To  determine  whether  sales  of  live 
cattle  from  Canada  to  the  United  States 
were  made  at  less  than  fair  value,  we 
compared  the  export  price  (EP)  to  the 
normal  value.  Our  calculations  followed 
the  methodologies  described  in  the 
Preliminary  Determination,  except  as 
noted  below  and  in  company-specific 
analysis  memoranda  dated  October  4, 

1999,  which  have  been  placed  in  the 
file. 

Export  Price 

JGL  Group 

We  did  not  rely  on  the  U.S.  sales  data 
reported  by  Prairie  Livestock,  one  of  the 
tltfee  collapsed  parties  comprising  the 
JGL  Group.  See  JGL  Group  Comment  2 
(Facts  Available)  below. 

Pound-Maker 

We  used  the  live  quantities  as 
reported  for  Pound-Maker's  home 
mmket  sales  (whereas  in  the 
preliminary  determination,  we  had 
made  an  adjustment  for  "negative 
shrink").  See  Pound-Maker  Comment  1 
(Negative  Shrink)  below. 

Normal  Value 

JGL  Group 

1.  We  excluded  from  the  home  market 
sales  database  certain  paper  transactions 
involving  the  "sale"  and  "repvut±ase" 
of  cattle.  See  JGL  Group  Comment  1 
below  (Misreported  Sales). 

2.  We  did  not  rely  on  the  home 
market  sales  data  reported  by  Prairie 
Livestock,  one  of  the  three  collapsed 
parties  comprising  the  JGL  Group.  See 
JGL  Group  Comment  2  (Facts  Available) 
below. 

3.  We  did  not  add  various  reported 
income  items  to  the  reported  gross  unit 
price,  as  those  income  items  were 
already  included  in  the  reported  price. 
See  JGL  Group  Comment  4  (Sales 
Revenue  Items)  below. 

Cost  of  Production 

JGL  Group 

We  increased  JGL's  reported 
acquisition  cost  to  reflect  the  producers' 
cost  of  production  (COP),  by  applying 
the  ratio  of  the  five  suppUers'  aggregate 
net  loss  on  cattle  over  their  net  cattle 
revenues.  See  Cost  Issues,  JGL  Group 
Comment  1  (Traded  CatUe)  below. 

Pound-Maker 

1.  We  adjusted  feed  costs  to  allocate 
costs  to  certain  by-products  used  in 
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production.  See  Cost  Issues,  Pound- 
Maker  Comment  1  (By-Product  Costs) 
below. 

2.  We  adjusted  feed  costs  to  correct  an 
error  in  the  allocation  ratio.  See 
Memorandum  Regarding  Cost  of 
Production  and  Constructed  Value 
Adjustments  for  the  Final 
Determination,  dated  October  4, 1999. 

3.  We  adjusted  the  denominator  used 
to  calculate  the  general  and 
administrative  expenses  rate  and 
financial  expenses  rate  to  reflect  costs 
on  the  company's  financial  statements. 
See  Cost  Issues,  Pound-Maker  Comment 
2  (Cost  of  Sales  Denominator)  below. 

Riverside/Grandview 

1.  We  adjusted  feeder  cattle  costs  for 
cost  ofiEsets  and  other  cost  adjustments 
identified  at  verification.  See  Cost 
Issues,  Riverside/Grandview  Comment  4 
(Accounting  Errors)  below. 

2.  We  adjusted  feed  costs  for  cost 
adjustments  identified  at  verification. 
See  Id. 

3.  We  adjusted  other  costs  to  exclude 
a  submitted  offset.  See  Cost  Issues, 
Riverside  Grandview  Comment  2 
(Claimed  Cost  Offset)  below. 

4.  We  adjusted  the  respondent's  single 
reported  cost  to  take  into  account  cost 
differences  associated  with  gender.  See 
General  Cost  Issues  Comment  3  (Gender 
Adjustment)  below. 

5.  We  adjusted  the  financial  expense, 
calculation  by  including  bank  penalties 
incurred  during  the  cost  reporting 
period  and  by  adding  arms-length 
interest  expenses  on  non-interest 
bearing  loans  to  shareholders.  See  Cost 
Issues,  Riverside  Grandview  Comment  3 
(Bank  Penalties)  below.  See  also  General 
Cost  Issues  Comment  2  (Shareholder 
Advances)  below. 

Groenenboom 

1.  We  adjusted  the  respondent's  single 
reported  cost  to  take  into  accoimt  cost 
differences  associated  with  gender.  See 
General  Cost  Issues  Comment  3  (Gender 
Adjustment)  below. 

2.  We  adjusted  the  financial  expense 
calculation  by  adding  arms-length 
interest  expenses.  See  General  Cost 
Issues  Comment  2  (Shareholder 
Advances)  below. 

Cor  Van  Raay 

1.  We  adjusted  the  respondent's  single 
reported  cost  to  take  into  account  cost 
differences  associated  with  gender.  See 
General  Cost  Issues  Comment  3  (Gender 
Adjustment)  below. 

2.  We  adjusted  the  financial  expense 
calculation  by  adding  arms-length 
interest  expenses.  See  a7so  General  Cost 
Issues  Comment  2  (Shareholder 
Advances)  below. 


Currency  Conversions 

As  in  the  preliminary  determination, 
we  made  currency  conversions  into  U.S. 
dollars  based  on  die  exchange  rates  in 
effect  on  the  dates  of  the  U.S.  sales,  in 
accordance  with  section  773A  of  the 
Act.  We  relied  on  exchange  rates 
certified  by  the  Federal  Reserve  Bank. 

Interested  Party  Comments 

Industry  Support  , 

The  Canadian  Cattlemen's 
Association  (CCA)  argues  that  the 
Department  should  not  have  initiated 
this  antidumping  duty  investigation. 
According  to  the  CCA,  the  petition  did 
not  meet  industry  support  requirements 
set  by  statute,  and  the  Department's 
estimation  of  industry  support  was 
flawed. 

The  petitioners  argue  that  the 
Department  should  not  consider 
challenges  to  industry  support 
determinations  at  this  stage  of  the 
proceeding,  and  that  in  any  event,  the 
Department's  measiu^ment  of  industry 
support  to  initiate  was  conservative  and 
sound. 

DOC  Position:  Section  732(c)(4)(E)  of 
the  Act  provides  that,  after  the 
administering  authority  determines  that 
it  is  appropriate  to  initiate  an 
investigation,  the  determination 
regarding  industry  support  shall  not  be 
reconsidered.  Therefore,  we  have  not 
reconsidered  our  determination 
regarding  industry  support.  We  refer 
interested  parties  to  our  notice  of 
initiation  and  companion 
memorandum,  which  set  forth  in  detail 
the  methodologies  followed  in 
establishing  industry  support.  See 
Initiation  <^  Antidumping  Duty 
Investigations:  Live  Cattle  from  Canada 
and  Mexico.  63  FR  71885  (December  30, 
1998);  see  also  Memorandiun  Regarding 
Determination  of  Industry  Support, 
dated  December  22, 1998. 

Sales  Issues — General 

1.  Date  of  Sale 

The  petitioners  contend  that  the 
Department  erred  in  basing  the  date  of 
sale  for  U.S.  and  home  market  sales 
made  pursuant  to  futures  contracts  on 
the  date  that  prices  were  "locked  in." 
According  to  the  petitioners,  the  date  of 
contract  is  a  more  appropriate  date  of 
sale. 

The  petitioners  contend  that  in 
previous  cases  where  prices  were  set  by 
contract  and  subject  to  change  per  an 
agreed  formula,  the  Department  has 
based  the  date  of  sale  on  the  date  of 
contract,  because  no  more  negotiation  is 
necessary  in  order  to  determine  the 
essential  terms  of  sale. 


The  respondents  also  object  to  the 
Department's  use  of  the  "lock-in"  date 
as  date  of  sale  for  the  transactions  in 
question.  However,  the  respondents 
contend  that  the  date  of  invoice  or 
shipment,  depending  on  the 
circimistances,'  is  more  appropriate  as 
the  date  of  sale  for  these  transactions. 

According  to  the  respondents,  the 
Department's  regulations  establish  a 
rebuttable  presiunption  for  the  use  of 
date  of  invoice  as  the  date  of  sale,  and 
there  is  no  reason  to  depart  from  the  use 
of  the  date  of  invoice  (or,  as  appropriate, 
the  date  of  shipment)  in  this  case.  The 
respondents  contend  that  contracts  are 
entered  into  for  futiue  delivery  months 
in  advance,  and  the  month  of  delivery 
is  an  essential  factor  in  establishing  the 
price  of  catde.  According  to  the 
respondents,  two  contracts  entered  into 
on  the  same  date  will  have  diffierent 
prices  depending  on  the  month  of 
delivery,  since  monthly  cattle  prices  « 
vary  according  to  seasonal  trends. 
Further,  the  respondents  aigue  that  the 
material  terms  of  sale  are  subject  to 
change  even  after  prices  are  "locked  in." 

In  uieir  rebuttal  comments,  the 
petitioners  argue  that  the  respondents' 
concerns  about  monthly  price 
fluctuations  are  irrelevant,  since  the 
Department's  practice  in  antidumping 
investigations  is  to  compare  POI  average 
prices.  The  petitioners  contend  that  if 
the  Department  rejects  the  date  of 
contract  as  the  date  of  sale,  it  shoidd 
continue  to  rely  on  the  date  that  prices 
are  "locked  in,"  since  the  terms  of  sale 
are  specified  on  that  date. 

In  their  rebuttal  comments,  the 
respondents  do  not  address  the 
precedent  cited  by  the  petitioner  in 
support  of  the  use  of  the  date  of  contract 
as  date  of  sale.  Instead,  the  respondents 
contend  that  the  petitioners'  proposal  to 
rely  on  the  date  of  contract  is  contrary 
to  the  statutory  mandate  to  measure 
price  discrimination,  because  it  ignores 
that  cattle  prices  made  piusuant  to 
contracts  on  a  given  date  will  vary  in 
price  depending  on  the  date  of  delivery. 

DOC  Position:  As  in  the  preliminary 
determination,  we  have  continued  to 
rely  on  the  lock-in  date  as  the  date  of 
sale  for  the  transactions  in  question.  For 
the  reasons  explained  below,  we 
continue  to  believe  that  the  lock-in  date 
is  the  date  on  which  the  essential  terms 
of  sale  are  set. 

The  Department's  regulations  provide 
that  the  date  of  invoice  is  the 
presiunptive  date  of  sale,  except  where 
the  material  terms  of  sale  are  established 


■  For  certain  sales,  the  respondents  do  not 
generate  invoices,  but  rather  receive  settlement 
reports  after  the  date  of  shipment.  For  such  sales, 
the  respondents  argue  for  reliance  on  the  date  of 
shipment. 
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on  some  other  date.  See  9  CFR 
351.401(1).  hi  this  case,  the  evidence  on 
the  record  indicates  that  on  the  date  of 
contract  the  respondents  (i.e.,  the 
sellers)  agree  to  deliver  a  specified 
number  of  head  of  cattle  in  a  specified 
month,  at  a  price  to  be  determined  by 
the  respondents  by  reference  to  the 
Chicago  Mercantile  Exchange  Board's 
futiue  cattle  prices.  From  the  time  that 
the  contract  is  signed  until  a  specified 
number  of  days  prior  to  delivery,  the 
respondents/sellers  retain  control  over 
price  with  their  ability  to  "lock  in"  a 
specific  future  cattle  price.  Under  this 
fact  pattern,  it  is  evident  that  on  the  date 
of  contract  the  respondents  have  not  yet 
set  the  price  of  the  cattle.  The  case 
precedent  referenced  by  the  petitioners, 
involving  reliance  on  the  date  of 
contract  as  the  date  of  sale,  is 
distinguishable,  because  in  those  cases 
the  sellers  did  not  retain  any  discretion 
to  set  prices  after  the  date  of  contract 
See  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Emulsion  Stryrene- 
Butadiene  Rubber  from  Mexico,  64  FR 
14972, 14879  (March  29. 1999)  (date  of 
contract  was  date  of  sale  where  price 
terms  of  long-term  contracts  were  based 
on  set  formula  of  pubhshed  monthly 
prices  for  major  inputs  that  were  outside 
either  contracting  party's  control);  see 
also  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Offshore  Platform 
Jackets  and  Piles  from  Japan,  51  FR 
11788, 11793  (April  7, 1986)  (at  the  time 
contract  was  issued,  contract  price  was 
determinable  since  there  was  nothing 
more  on  which  the  parties  to  the 
contract  needed  to  agree). 

The  evidence  on  the  record  of  this 
case  further  estabUshes  that  on  the  lock- 
in  date,  the  respondents  (the  parties 
whose  alleged  price  discrimination  is  at 
issue  in  this  investigation)  select  a  price 
that  is  binding  on  both  parties.  On  this 
date,  all  the  essential  terms  of  sale  are 
known,  and  are  altered  only  rarely. 
Therefore,  we  believe  that  ihe  lock-in 
date  is  the  date  on  which  the  essential 
terms  of  sale  are  set,  and  is  a  more 
appropriate  date  of  sale  than  the  date  of 
invoice.2 

We  note  that  the  respondents  have 
raised  concerns  that  on  any  given  lock- 
in  date  the  prices  for  cattle  to  be 
shipped  in  different  months  will  vary, 
and  that  therefore  the  use  of  the  lock-in 
date  is  distortive.  As  the  respondents 
themselves  concede,  these  concerns  are 
not  relevant  to  an  antidimiping 
investigation,  where  prices  are  averaged 
across  the  entire  period  of  investigation, 
but  may  have  implications  for  an 


2  We  note  that  for  certain  sales  where  prices  were 
locked-in  on  the  date  of  the  contract,  the  "lock-in" 
date  and  the  contract  date  are  the  same. 


eventual  administrative  review. 
Whatever  the  implications  of  this  issue 
for  a  review,  they  do  not  impinge  on 
this  segment  of  the  proceeding. 

2.  Reimbursement  of  Antidimiping  Duty 
Deposits 

The  petitioners  allege  that  U.S. 
packers  are  forcing  Canadian  producers 
and  exporters  of  subject  merchandise  to 
absorb  the  costs  of  antidumping  duty 
deposits,  and  that  sucb  deposits  should 
be  deducted  in  calculating  export  value. 
According  to  the  petitioners,  Canadian 
producers  of  subject  merchandise  have 
indicated  at  meetings  in  Canada  that  an 
antidumping  duty  order  on  cattle  would 
have  no  effect  because  the  Canadian 
producers  absorb  the  cost  of  any  duties. 
The  petitioners  contend  that  the 
reimbursement  of  the  deposits  would  be 
considered  a  reduction  to  price  in  any 
future  review,  and  that  the  cash  deposit 
rate  applied  in  the  investigation  should 
reflect  such  reimbursements,  even  if 
they  did  not  occur  during  the  POL  The 
petitioners  further  argue  that  the 
Department  routinely  modifies  cash 
deposit  rates  in  coimtervailing  duty 
cases  where  a  program-wide  change  has 
occurred,  and  should  take  similar 
account  of  the  alleged  post-POI  price 
change  in  the  instant  antidumping 
proceeding.  Finally,  the  petitioners 
argue  that,  while  its  arguments  and 
accompan)dng  evidence  were  submitted 
after  the  normal  deadline,  the 
Department  has  the  discretion  to  extend 
this  deadline.  The  petitioners  contend 
that  the  evidence  in  question  was  only 
discovered  after  the  filing  T)f  case  and 
rebuttal  briefs,  and  that  given  its 
implications,  the  Department  should 
consider  it. 

The  CCA  argues  that  the  Department 
should  not  consider  the  petitioners' 
factual  information  and  argument 
regarding  alleged  reimbursement 
because  the  Department's  regulations 
require  the  return  of  imtimely  filed 
information.  The  CCA  further  argues 
that  reimbursement  concerns  are  not 
applicable  to  investigations,  since  the 
Department's  regulations  regarding 
reimbursement  apply  only  to  duties 
assessed  after  the  imposition  of  an 
antidimiping  duty  order.  According  to 
the  CCA,  there  is  no  legal  basis  to  adjust 
cash  deposit  rates  at  this  stage  of  the 
proceeding  to  account  for  alleged 
pricing  changes  after  the  POI.  The  CCA 
contends  that  any  number  of  changes  to 
both  U.S.  and  home  market  prices  may 
take  place  after  the  POI,  and  that  one 
cannot  assess  the  effect  of  any  one 
change  in  isolation.  The  CCA  further 
contends  that  the  CVD  post-POI 
modification  regulation  does  not  have  a 


counterpart  in  the  antidumping  duty 
regulations. 

Finally,  the  CCA  argues  that  the 
documentation  submitted  by  the 
petitioner  does  not  evidence  the 
reimbursement  claimed,  but  rather 
indicates  that  a  Canadian  producer/ 
exporter  is  acting  as  importer  of  record, 
and  thus  paying  antidumping  duty  cash 
deposits.  According  to  the  CCA,  the 
Department  has  held  in  recent  cases  that 
when  the  exporter  and  the  importer  are 
the  same  legal  entity,  there  can  be  no 
duty  reimbursement. 

DOC  Position:  We  have  accepted  into 
the  record  the  petitioners'  submission 
alleging  reimbursement  of  cash  duty 
deposits,  as  the  allegation  was  based  on 
information  that  became  available  only 
after  submission  of  the  case  and  rebuttal 
briefs,  and  could  not  have  been  made 
prior  to  the  normal  deadUne.  However, 
the  reimbursement  regulation  appUes 
only  to  duty  assessments,  not  cash 
deposits.  See  Stainless  Steel  Sheet  and 
Strip  in  Coils  from  France:  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value,  64  FR  30820,  30833 
(June  8, 1999);  see  also  Stainless  Steel 
Round  Wire  from  Taiwan:  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value,  64  FR  17336, 17341 
(April  9, 1999).  Therefore,  adjustment  of 
the  cash  deposit  rate  is  not  appropriate. 
In  the  event  that  an  antidumping  order 
is  issued  in  this  case,  the  Department 
will  examine  allegations  of 
reimbursement  of  antidumping  duty 
cash  deposits  at  the  appropriate  time. 
This  notice  also  serves  as  a  reminder  to 
the  importing  public  of  the  regulatory 
provisions  regarding  reimbursement  of 
antidumping  duty  assessments,  set  forth 
in  19  CFR  351.402(f).  We  fiirther  note 
that,  if  we  find  the  exporter,  by  acting 
as  the  importer  of  record,  is  absorbing 
dumping  duties  on  behalf  of  the  U.S. 
customer,  we  may  consider  the  duties 
absorbed  to  be  a  selling  expense. 

Sales  Issues:  Company- Specific 

Schaus 

1.  Facts  Available 

The  petitioners  ai^e  that  the 
Department  should  calculate  the 
dumping  margin  for  respondent  Schaus 
based  at  least  in  part  on  Schaus'  own 
data,  so  as  to  ensure  that  the  "all  others 
rate"  reflects  Schaus"  margin.  The 
petitioners  Ulege  that  Schaus 
deliberately  withdrew  from  this 
investigation  in  anticipation  that  its  data 
would  reveal  'ligh  dumping  margins, 
and  in  expectation  that  by  withdrawing 
and  receiving  a  dumping  margin  based 
entirely  on  facts  available,  it  would 
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avoid  inclusion  of  its  dumping  margin 
in  the  calculation  of  the  all  others  rate.-^ 

The  petitioners  argue  that  the  pricing 
data  submitted  by  Schaus  are  not  on 
their  &ce  unreUable,  and  that  the 
Department  has  the  discretion  to  rely  on 
those  data  even  absent  verification. 
According  to  petitioners,  the  exercise  of 
that  discretion  is  particularly 
appropriate  when  the  complete  rejection 
of  sulnnitted  data  might  actually  leave 
the  respondent  in  a  better  position,  and 
the  statute  was  not  intended  to  create  a 
loophole  for  respondents  to  manipulate 
the  final  margins. 

The  petitioners  further  note  that  at  the 
outset  of  the  case  they  had  argued  for 
the  selection  of  a  pool  of  respondents 
including  all  major  Canadian  producers/ 
exporters  of  subject  merchandise,  and 
that  the  CCA,  by  contrast,  had  argued  to 
limit  the  pool  of  respondents  to  no  more 
than  six  companies.  According  to  the 
petitioners,  the  Department's  acceptance 
of  a  respondent  pool  limited  to  six 
respondents  enabled  the  CCA  to 
manipulate  the  all  others  rate  through 
selective  withdrawal  of  high-margin 
respondents. 

The  petitioners  request  that  the 
Department  rely  on  Schaus'  submitted 
U.S.  data,  and  base  normal  value  on 
adverse  focts  available  (either  the 
highest  alleged  normal  value  in  the 
petition,  or  the  highest  normal  value 
submitted  by  Schaus  for  any  product). 
The  petitioners  argue  that,  at  a 
minimiun,  the  Department  should  rely 
on  the  margin  found  in  the  preliminary 
determination  for  purposes  of  the  final 
determination. 

Schaus  argues  that  its  final  dumping 
margin  should  be  excluded  from  the 
calculation  of  the  all  others  rate. 
According  to  Schaus,  the  statute 
reqiiires  that  the  Department  reject 
information  that  was  not  verified,  and 
instead  rely  on  the  facts  available; 
further,  the  statute  requires  that  margins 
based  entirely  on  fects  available  be 
excluded  bom  the  calciilation  of  the  all 
others  rate.  Schaus  argues  that  since 
none  of  its  data  was  verified,  its 
dumping  margin  must  be  based  entirely 
on  facts  available,  and  cannot  be 
included  in  the  calculation  of  the  all 
others  rate. 

Schaus  further  argues  that  the 
statutory  requirement  that  margins 
based  entirely  on  facts  available  be 
excluded  bom  the  all  others  rate 
calculation  is  balanced  by  the 
requirement  that  de  minimis  margins 
also  be  excluded  bom  that  calculation. 


'  Section  735(c)(5)(A)  of  the  Act  provides  that  the 
all  others  rate  shall  exclude  any  zero  and  de 
minimis  margins,  as  well  as  any  margins 
determined  entirely  on  the  basis  of  facts  available. 


Schaus  notes  that  the  petitioners  have 
not  argued  for  the  inclusion  of  Poimd- 
Maker's  preliminary  de  minimis  margin 
in  the  calculation  of  the  all  others  rate. 

Schaus  also  contends  that  its  final 
deposit  rate  should  be  no  higher  than  its 
amended  preliminary  determination 
rate,  which  was  based  on  Schaus'  OMm 
data.  According  to  Schaus,  the  adoption 
of  the  amended  preliminary 
determination  rate  would  constitute  a 
reasonable  application  of  adverse  facts 
available,  since  it  is  more  adverse  than 
the  highest  margin  calculated  in  the 
petition. 

DCXJ  Position:  The  facts  surrounding 
Schaus'  decision  to  withdraw  from 
participating  in  this  proceeding  are 
unusual  and  have  significant 
ramifications  for  the  agency's 
administration  of  the  antidumping  law. 
At  the  outset  of  this  case,  faced  with  an 
overwhelming  number  of  Canadian 
producers  of  the  subject  mercJiandise, 
the  Department  sou^t  to  limit  its 
investigation  to  only  as  many  producers 
and  exporters  as  was  administratively 
feasible  within  the  statutory  time  limits. 
While  the  petitioners  sought  the 
investigation  of  dozens  of  producers,  we 
accepted  the  proposal  by  the  CCA  that 
we  investigate  only  the  5  or  6  largest 
producers  or  exporters,  one  of  which 
was  Schaus.  The  results  of  our 
investigation  of  these  six  producers 
must  be  applied  to  "all  other" 
producers.  Thus,  the  "all  others"  rate, 
which  would  apply  to  the  majority  of 
exports  in  this  highly  fragmented 
industry,  will  be  a  critical  component  in 
the  effectiveness  of  the  antidumping 
remedy  shpuld  the  investigation  lead  to 
an  antidumping  duty  order. 

On  June  30, 1999,  the  day  on  which 
the  Department  was  scheduled  to  issue 
its  preliminary  determination,  Schaus 
submitted  a  supplemental  response  and 
pre-verification  corrections  that,  among 
other  things,  substantially  altered  its 
reported  costs.  These  corrections  were 
accompanied  by  certifications  as  to  their 
completeness  and  accuracy  by  Schaus' 
president,  and  Schaus'  legal  counsel 
certified  that  he  had  no  reason  to 
believe  the  submission  contained  any 
material  misrepresentation  or  omission. 
Schaus  and  its  coimsel  knew  or  should 
have  known  that  the  preliminary 
determination  which  the  Deparbnent 
was  scheduled  to  issue  based  on  the 
earlier  submission — and  which  would 
set  the  bonding  rate  in  effect  during  the 
provisional  measiu«s  period — would 
substantially  understate  the  margin 
applicable  to  Schaus  (and, 
consequently,  the  "all  others"  rate). 
Nevertheless,  at  no  point  prior  to  filing 
its  revised  response  did  Schaus  or  its 
coiuisel  notify  the  Department  that 


substantial  revisions  to  its  costs  were 
appropriate.* 

Given  the  timing  of  the  submission, 
the  Department  had  no  opportunity  to 
incorporate  these  corrections  into  its 
preliminary  determination. 
Nevertheless,  the  Department  stated  in 
its  preliminary  determination  that  its 
initial  examination  of  the  Schaus  data 
indicated  that  the  antidumping  rate 
calculated  using  such  data  may  differ 
significantly  from  the  preliminary  rate 
of  5.43  percent  applied  to  Schaus  based 
on  the  original  submission.  See 
Preliminary  Determination  at  36848. 
The  Department  annoimced  its 
intention  to  "examine  this  [revised]  data 
further  and,  if  we  find  that  the  errors 
corrected  result  in  a  rate  that  differs 
substantially  frt>m  the  rates  as 
calculated  for  this  preliminary 
determination,  we  may  issue  an 
amended  preliminary  determination 

*  *  *."/d. 

On  July  1, 1999,  the  Department 
confirmed  that  the  corrections  filed  by 
Schaus,  including  cost  items  that  had 
been  omitted  from  the  original 
submission,  resulted  in  a  substantial 
increase  in  its  antidumping  rate  from 
5.43  percent  to  15.69  percent.  On  July 
9, 1999,  coimsel  for  Schaus  verbaUy 
notified  Department  staff  that  Schaus 
had  decided  to  decline  verification  and 
withdraw  all  questionnaire  responses 
from  the  record  of  the  investigation.  As 
explained  in  a  subsequent  letter, 
coimsel  stated  that 

Schaus  has  determined  that,  despite  its 
best  efforts  and  its  nonstop  preparatory  work 

*  *  *,  the  Department's  methodology  in  this 
investigation  and  its  verification  standards 
for  certain  accounting  requirements  cannot 
be  satisfied  when  applied  to  Schaus,  a  small, 
family-owned  business  that  does  not  have 
internal  accountants  or  computerized  sales 
and  cost  record-keeping.  The  way  that 
Schaus  conducts  its  business  and  maintains 
its  books  and  records  in  the  ordinary  course 
of  its  business  has  led  Schaus  to  conclude 
reluctantly  that  it  caimot  participate  in 
verification. 

See  Letter  from  Blank  Rome  Comisky  & 
McCauley  LLP  to  Secretary  of 
Coimnerce,  dated  July  12, 1999. 

On  July  20, 1999,  the  Department 
issued  its  determination  that 
amendment  of  the  preliminary 
determination  was  appropriate.  See 
Amended  Preliminary  Determination  at 
39970.  The  Department  stated  that 
Schaus'  withdrawal  from  the  proceeding 
did  not  preclude  correction  of  the 
preliminary  determination  to  accurately 


*  As  indicated  throughout  the  antidumping 
questionnaire  and  as  a  matter  of  administrative 
practice,  parties  are  required  to  notify  the  official- 
in-charge  immediately  where  significant  issues  or 
corrections  are  identified. 
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reflect  the  corrected  information  which 
Schaus  had  submitted  on  the  day  of  the 
determination.  As  the  Department 
explained,  "To  do  otherwise  would 
allow  manipulation  of  the 
administrative  process  in  a  manner  that 
prevents  the  determination  of  accurate 
antidumping  rates,  and  would  thwart 
the  proper  administration  of  the 
antidumping  law."  Id.  As  a  result,  the 
Department  amended  its  preliminary 
determination  to  revise  the  antidumping 
rate  for  Schaus  to  15.69  percent  and  to 
make  a  corresponding  correction  to  the 
"all  others"  rate  from  4.73  percent  to 
5.57  percent. 

If  the  Department  were  to  base 
Schaus'  final  margin  on  the  facts 
available  rather  than  the  proprietary 
information  in  its  questiomiaire 
responses,  Schaus'  margin  woiUd  be 
excluded  from  the  calculation  of  the  "all 
others"  rate,  in  accordance  with  section 
735(c)(5)(A)  of  the  Act.  Thus,  regardless 
of  the  reasons  for  Schaus'  decision  to 
cease  participating  in  this  proceeding, 
its  desire  to  with(&aw  its  questionnaire 
responses  from  the  record  could 
seriously  imdermine  the  effectiveness  of 
the  antidumping  remedy  in  this  case 
should  the  investigation  result  in  an 
antidumping  order.  Thus,  the 
Department  has  examined  whether  it  is 
appropriate  to  deny  Schaus'  request  to 
withdraw  its  business  proprietary 
information  from  the  record  of  the 
proceeding  given  that  substantially  all 
exports  will  fall  under.the  "all  others" 
rate  and  respondent's  withdrawal  would 
significantly  distori  that  rate.  For  the 
reasons  discussed  below,  the 
Department  determines  that  Schaus' 
information  should  remain  on  the 
record  and  form  the  basis  for  its  final 
marein. 

.  Tne  Department  is  tasked  with 
administering  the  antidumping  law  and 
possesses  the  inherent  authority  to 
protect  the  integrity  of  that  process.  In 
determining  whether  to  permit  Schaus 
to  withdraw  information,  the  agency 
must  weigh  competing  interests,  both  of 
which  are  important  to  administration 
of  the  antidumping  law.  The 
Department  must  balance  any  potential 
negative  impact  that  refusing  to  allow  a 
respondent  to  withdraw  information 
*    may  have  on  its  ability  to  obtain 
business  proprietary  information  in 
future  proceedings,  against  any  negative 
impact  on  the  integrity  of  the 
proceeding  if  withdrawal  is  permitted, 
and  determine  where  the  public  interest 
lies. 

The  Department  does  not  have 
subpoena  power.  The  submission  of 
information  is  voluntary.  To  administer 
the  antidimiping  law,  the  Department 
depends  heavily  upon  the  willingness  of 


the  parties  to  provide  extensive  business 
proprietary  inJPormation.  As  a  result, 
there  is  a  public  interest  in  preserving 
the  trust  of  companies  subject  to  its 
proceedings  that  such  information  will 
have  limited  use  and  will  remain  largely 
within  the  control  of  the  companies 
submitting  such  information.  However, 
once  a  party  voluntarily  submits 
business  proprietary  information  in  an 
antidimiping  proceeding,  the  submitting 
party  relinquishes  some  control  over 
that  information  to  the  Department.  For 
example,  after  the  Department  issues  a 
final  determination,  a  submitting  party 
may  not  withdraw  its  proprietary 
information.  Once  the  record  of  a 
proceeding  is  closed,  no  information 
may  be  added  to,  or  withdrawn  from, 
the  administrative  case  record. 

Equally  compelling  is  the  public's 
interest  in  the  agency  enforcing  the 
antidumping  law  and  preserving  the 
integrity  of  its  proceedings.  While  there 
is  no  statutory  provision  expressly 
dealing  with  the  withdrawal  of  business 
proprietary  information  once  it  has  been 
submitted,  the  courts  have  recognized 
"the  inherent  power  of  an 
administrative  agency  to  protect  the 
integrity  of  its  own  proceedings." 
Alberta  Gas  Chemicals,  Ltd.  v.  Celanese 
Corp.,  650  F.2d  9, 12.  Thus,  the  agency 
has  the  discretion  to  deny  a 
respondent's  request  to  withdraw 
information  where  it  is  necessary  to 
preserve  the  fundamental  integrity  of 
the  process  and  the  remedial  purpose  of 
the  law. 

In  practice,  the  Department  has 
allowed  submitting  parties  to  withdraw 
their  business  proprietary  submissions 
from  the  administrative  record.  See,  e.g., 
Silicomanganese  From  Brazil,  59  FR 
55,432,  55,434;  Certain  Hot-Rolled  Lead 
and  Bismuth  Carbon  Steel  Products 
From  Fmnce.  58  FR  6203,  6204  (Jan.  27, 
1993);  Certain  Hot-Rolled  Carbon  Steel 
Flat  Products  from  Japan,  58  FR  7103, 
7104  (Feb.  4, 1993);  Certain  Small 
Business  Telephone  Systems  from 
Japan,  54  FR  42541,  42542  (Oct.  17, 
1989);  and  Industrial  Belts  from  Israel, 
54  FR  15509, 15512  (Apr.  28, 1989).  In 
such  cases,  the  Department  bases  the 
company's  margin  on  facts  available, 
using  an  adverse  inference  where 
warranted.  It  is  the  Department's  ability 
to  use  adverse  facts  available  that 
ensures  that  a  company  will  not  benefit 
by  a  refusal  to  participate  in  a 
proceeding.  ^  Because  the  investigated 
companies  normally  account  for 
substantially  all  exports  to  the  United 


States,  the  elimination  of  the  non- 
cooperative  company  from  the  "all 
others"  rate  in  that  situation  is  likely  to 
be  of  marginal  significance.  Thus,  the 
adverse  facts  available  nde  normally 
enables  the  Department  to  permit 
withdrawal  of  proprietary  information 
while  protecting  the  integrity  of  the 
process. 

In  the  present  case,  however,  the 
adverse  facts  available  rule  cannot  serve 
that  function.  Substantially  all  future 
exports  of  live  cattle,  whidi  will  be 
subject  to  the  "all  others"  rate  if  an 
antidumping  duty  order  is  issued, 
would  inappropriately  benefit  from 
Schaus'  refusal  to  participate.  Section 
735(c)(5)(A)  provides  that  the 
"estimated  all  others"  rate  shall  be: 

an  amount  equal  to  the  weighted  average  of 
the  estimated  weighted  average  dumping 
margins  established  for  exporters  and 
producers  individually  investigated, 
excluding  any  zero  and  de  minimis  margins, 
and  any  margins  determined  entirely  under 
section  1677e  of  this  title.* 
The  Department  has  expressed 
particular  concern  that  the  "all  others" 
rate  is  susceptible  to  manipulation. 
Thus,  for  example,  the  Department 
excludes  volimtaiy  respondents  from 
the  calculation  of  the  all-others  rate  "to 
prevent  manipulation  and  maintain  the 
integrity  of  the  all-others  rate." '  The 
withdrawal  of  Schaus'  data  raises 
similar  concerns.  If  Schaus'  business 
proprietary  information  is  withdrawn, 
the  Department  must  base  its  margin 
entirely  on  facts  available  and  eliminate 
Schaus'  margin  from  the  "all  others" 
rate.  As  a  result,  the  urithdrawal  of 
Schaus'  corrected  information  would 
have  the  effect  of  significantly  distorting 
the  rate  that  will  apply  to  substantially 
£ill  exports  of  the  subject  merchandise  to 
the  United  States. 

Given  that  withdrawal  of  Schaus'  data 
would  significantly  distori  the  "all 
others"  rate  and  that  the  "all  others" 
rate  will  apply  to  substantially  all 
exports  of  the  subject  merchandise,  the 
Department  has  determined  that 
retention  of  that  data  is  necessary  to 
preserve  the  integrity  of  the  process  and 
the  remedial  purpose  of  the  law. 
jTherefore,  the  Department  has  based 
Schaus'  margin  on  its  revised 
questionnaire  response  and  included 


'  "The  Depaitinent's  potential  use  of  [facts 
available]  provides  the  only  incentive  to  foreign 
exporters  and  producers  to  respond  to  the 
Department's  questionnaires."  See  SAA  at  868. 


''This  provision  reflects  a  similar  requirement  in 
Article  9.4  of  the  Agreement  on  Implementation  of 
Article  6  of  GATT  1994  (the  Antidumping 
Agreement)  that  the  rate  applicable  to  non- 
examined  exporters  or  producers  shall  not  include 
margins  determined  based  upon  the  fads  available. 

^  Antidumping  Duties:  Countervailing  Duties; 
Proposed  Rule,  61  Fed.  Reg.  7307,  7315  (Feb.  27. 
1996):  see  also  Antidumping  Duties:  Countervailing 
Duties;  Final  Rule.  62  Fed.  Reg.  2729S.  27310  (May 
19,  1997). 
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that  margin  in  the  calculation  of  the  "all 
others"  rate. 

We  disagree  with  Schaus  that  its 
corrected  information  must  be  rejected 
because  it  was  not  verified.  While 
section  782(i)  requires  that  the 
Department  verify  information  relied 
upon  in  making  its  final  determination, 
the  statute  does  not  define  what 
constitutes  siifficient  verification. 
Micron  Technology,  Inc.  v.  United 
States,  117  F.3d  1386, 1394.  Cf. 
American  Alloys,  Inc.  v.  United  States. 
30  F.3d  1469. 1475  (Fed.  Cir.  1994)("the 
statute  gives  the  Department  wide 
latitude  in  its  verification  procedures"). 
Similarly,  the  Department's 
implementing  regiilation  is  general  in 
natiire  and  does  not  specify  any 
methods,  procedures  or  standards  to  be 
used  for  verification.  See  19  CFR 
351.307(1998).  The  purpose  of 
verification  is  to  test  information 
provided  by  a  party  for  accuracy  and 
completeness,  and  does  not  reqiiire  that 
the  Department  audit  every  figure  in  a 
response.  See  Bomont  Indus,  v.  United 
States.  733  F.  Supp.  1507,  1508  (OT 
1990).  Moreover,  while  the  agency's 
practice  is  to  conduct  on-site 
verifications  of  each  investigated 
company,  there  are  circiunstances  in 
which  the  agency  may  verify  only  a 
limited  sample  of  the  investigated 
companies.  ^  Thus,  in  limited 
circumstances,  data  not  specifically 
verified  may  be  used  in  an  investigation 
to  calculate  a  company's  dimiping 
margin. 

In  the  present  case,  the  information  at 
issue  was  voluntarily  submitted  by 
Schaiis  and  the  company  certified  that 
the  information  was  complete  and 
accurate.  Because  Schaus  submitted  this 
information  knowing  that  it  would 
substantially  increase  its  dumping 
margin,  we  find  the  information  is  much 
like  a  statement  against  interest  and, 
therefore,  highly  credible.  Moreover, 
there  is  no  evidence  on  the  record  to 
suggest  that  the  data  submitted  by 
Schaus,  when  compared  to  the  pricing 
and  cost  data  submitted  by  other 
respondents,  as  well  as  to  general 
industry  trends  during  the  period,  are 
aberrational  or  suspect  oniheir  face.  As 
a  result,  given  the  circimistances 
presented  in  this  investigation,  the 
Department  finds  that  the  information 
submitted  by  Schaus  is  reliable,  and  we 
have  continued  to  rely  upon  it  for 
purposes  of  this  final  determination. 


•  See  19  CFR  S  351.307(b)(3)(1998). 


JGL  Group 

1.  Misreported  Sales  c 

The  petitioners  note  that  the 
Department  foimd  at  verification  that 
certain  reported  home  market 
transactions  involved  the  "sale"  and 
"repurchase"  of  cattle,  and  that  the 
nature  of  these  transactions  was  such 
that  they  should  not  have  been  included 
in  the  submitted  sales  database.  The 
petitioners  contend  that  unless  the 
Department  is  certain  that  the 
transactions  in  question  can  be 
adequately  identified  and  excluded 
from  the  sales  listing  and  the  calculation 
of  costs,  it  should  deem  the  JGL  Group's 
data  to  be  generally  unreUable  and  rely 
on  adverse  fads  available. 

The  JGL  Group  agrees  that  the 
transactions  in  question  should  be 
excluded  from  the  sales  Usting,  and 
contends  that  all  such  transactions  have 
been  properly  identified.  The 
respondent  also  contends  that  these 
transactions  did  not  affect  the 
calculation  of  unit  costs  for  cattle  that 
it  produced,  and  also  did  not  affect  the 
calculation  of  unit  costs  for  traded 
cattle. 

DOC  Position:  We  agree  with  both 
parties  that  the  transactions  in  question 
should  not  have  been  reported.  At 
verification,  we  obtained  a  listing  of 
these  transactions,  and  performed 
several  tests  to  confirm  that  the  listing 
was  complete.  Satisfied  that  the  Usting 
provided  was  complete,  we  have 
excluded  these  sales  from  the  reported 
database.  We  are  also  satisfied  that  the 
transactions  in  question  did  not  affect 
the  reported  unit  costs  for  cattle. 

2.  Facts  Available 

The  petitioners  argue  that  the 
Department  should  calculate  JGL's 
dumping  margin  in  part  on  the  basis  of 
facts  available,  given  the  pervasive  and 
systematic  errors  foimd  at  verification 
with  respect  to  data  submitted  by  Prairie 
Livestock,  one  of  the  Canadian 
producers  of  live  cattle  that  has  been 
collapsed  with  the  JGL  Group. 
According  to  the  petitioners,  the 
Department  found  errors  on  every  one  of 
the  pre-selected  transactions  examined 
at  verification,  as  well  as  on  additional 
transactions  selected  on-site. 

The  petitioners  further  contend  that 
the  errors  systematically  understated 
home  market  prices  and  overstated  U.S. 
prices,  thus  favoring  the  respondents. 
The  petitioners  propose  that  the 
Department  assign  to  sales  by  Prairie 
(and  include  in  tiie  weighted  average 
JGL  Group  margin)  the  highest  margin 
foimd  in  the  petition,  or  alternatively 
rely  on  either  (1)  the  average  margin  in 


the  petition  or  (2)  the  highest  margin 
found  for  any  other  respondent. 

The  JGL  Group  concedes  that  the 
Prairie  data  contained  errors,  but  argues 
that  these  were  clerical  in  nature  and 
minor  in  scope.  According  to  the  JGL 
Group,  the  errors  contained  in  the 
preselected  sales  were  identified  and 
corrected  at  the  outset  of  verification, 
and  the  additional  errors  found  during 
verification  were  promptly  corrected. 
The  JGL  Group  contends  that  total 

Suantity  and  value  of  its  reported  sales  - 
ata  was  verified  in  the  aggregate 
without  exception. 

Further,  the  JGL  Group  argues  that  the 
Department  should  gauge  its 
cooperation  on  the  basis  of  all  the 
companies  that  comprise  the  JGL  Group, 
rather  than  on  Prairie  alone.  According 
to  the  JGL  Group,  the  clerical  errors 
identified  by  other  JGL  companies  did 
not  all  favor  the  respondent,  and  in  the 
aggregate,  the  effect  of  the  errors  was 
ne^gible. 

DOC  Position:  We  agree  with  the 
petitioners  that  the  use  of  partial, 
adverse  facts  available  is  appropriate 
with  respect  to  the  sales  data  submitted 
by  Prairie.  As  explained  below,  the 
errors  found  at  verification  were 
sufficient  in  number  and  magnitude  to 
call  into  question  the  general  reliability 
of  the  Prairie  data,  and  we  have  not 
relied  on  those  data. 

At  the  outset  of  verification,  we 
requested  that  the  JGL  Group  companies 
identify  any  clerical  errors  in  their 
submitted  sales  data.  Prairie  provided 
us  with  a  list  of  such  errors,  which 
involved  the  reported  gross  unit  price, 
sales  expenses,  customer  identification, 
and  product  identification  for  specific 
sales.  We  noted  that  these  errors 
affected  almost  all  of  the  sample 
transactions  preselected  for  verification 
several  weeks  prior  to  the  start  of 
verification.  We  asked  company  officials 
whether  such  errors  might  affect  the 
remainder  of  the  database,  and  they 
replied  that  they  had  checked  the 
database,  and  had  not  found  the  errors 
to  be  pervasive. 

Given  the  high  incidence  of  errors 
affecting  the  preselected  transactions, 
we  examined  a  number  of  additional 
Prairie  sales  and  found  that  there  were 
several  systemic  errors  affecting  those 
sales.  These  included  a  significant  error 
that,  contrary  to  the  statements  made  by 
Prairie  at  the  outset  of  verification,  also 
appUed  to  the  preselected  sales,  and  in 
fact  extended  to  half  of  all  U.S.  sales 
reported  by  Prairie.  These  errors 
involved  the  reporting  of  the  gross  unit 
price  and  multiple  expense  and  other 
income  items.  "The  errors  are  described 
in  detail  in  the  Department's 
verffication  report.  See  Memorandum 
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Regarding  Verification  of  JGL  Sales 
Data,  dated  August  10, 1999,  at  1  and  9- 
10. 

On  the  whole,  verification  revealed  a 
troubling  incidence  of  error  in  the 
compilation  of  the  Prairie  sales  data.  If 
we  could  be  sure  that  the  database 
contained  only  those  errors  identified  at 
verification,  we  would  consider 
correcting  those  errors  based  on  record 
data.  However,  the  extent  of  the  errors 
found  with  respect  to  the  Prairie  sales 
data  at  verification  was  such  that  we 
cannot  reach  such  a  conclusion  with 
any  degree  of  confidence.  Therefore,  for 
purposes  of  this  final  determination,  we 
have  not  reUed  on  the  Prairie  sales  data. 

We  do  not  conclude,  as  argued  by  the 
petitioners,  that  the  record  evidence 
establishes  an  attempt  by  Prairie  to 
systematically  manipulate  dumping 
margins,  inasmuch  as  certain  of  the 
errors  made  by  the  respondent  were 
against  interest.  At  the  same  time,  the 
statute  requires  that  respondents  act  to 
the  best  of  their  ability  in  providing 
information  to  the  Department,  and  we 
do  not  believe  that  the  respondent  did 
so  in  reporting  the  Prairie  sales  data.  At 
verification,  Prairie  acknowledged  that 
it  had  made  inadvertent  errors  in  the 
compilation  of  those  data  but  claimed 
that  they  were  due  to  inexperience  with 
the  company's  record-keeping.  While 
this  may  be  the  case,  the  extent  of  the 
errors  found  at  verification  indicate  that 
the  respondent  did  not,  in  reporting  the 
Prairie  sales  data,  act  to  the  best  of  its 
ability. 

We  have  determined  that  it  is 
appropriate  to  rely  on  partial,  rather 
than  total,  facts  available  in  calculating 
a  dumping  margin  for  the  JGL  Group, 
given  Uiat  (1)  the  other  JGL  Group 
companies  were  able  to  provide  support 
for  their  sales  data  at  verification,  and 
otherwise  cooperated  in  this 
investigation,  and  (2)  the  total  quantity 
and  value  of  Prairie's  U.S.  sales  was 
confirmed,  on  the  aggregate,  at 
verification.  See  id.  at  7-8.  As  partial 
facts  available,  we  have  assigned  to  the 
sales  of  Prairie  the  highest  margin 
calculated  for  any  respondent  {i.e.,  the 
15.69  percent  margin  calculated  for 
Schaus).  We  relied  on  the  data 
submitted  by  tbe  other  JGL  Group 
companies  to  calculate  a  weighted- 
average  margin  for  the  JGL  Group, 
exclusive  of  Prairie.  We  then  averaged 
the  two  rates,  weighted  by  the  relative 
total  value  of  sales  to  the  United  States. 

3.  Feeder  Cows  and  Bulls 

The  JGL  Group  argues  that  the 
Department  should  distinguish  cull 
cows  and  bulls  that  are  sold  to  be  fed 
prior  to  slaughter  ("feeder  cows  and 
bulls")  from  other  cull  cows  and  bulls 


that  are  sold  for  immediate  slaughter. 
According  to  the  JGL  Group,  it 
demonstrated  early  on  in  the 
investigation  that  there  are  significant 
physical  and  commercial  differences 
between  the  two  types  of  cattle,  and 
these  differences  should  have  been 
recognized  in  the  Department's  model 
match  hierarchy. 

The  JGL  Group  contends  that  feeder 
cows  and  bulls  are  cull  animals  with  the 
capacity  to  gain  at  least  300  or  400 
poimds  of  weight.  According  to  the  JGL 
Group,  feeder  cows  and  bulls  sell  for 
higher  prices  than  other  cull  cattle,  but 
for  lower  prices  than  normal  feeder 
animals  (i.e.,  heifers  and  steers).  The 
JGL  Group  contends  that  the 
Department  should  therefore  treat  feeder 
cows  and  bulls  as  separate  and  distinct 
frtim  normal  feeder  animals. 

The  petitioners  argue  that  the 
respondent's  argiunent  is  predicated  on 
untimely  data  provided  during 
verification,  in  the  guise  of  verification 
exhibits,  and  should  therefore  be 
rejected.  The  petitioners  also  argue  that, 
at  any  rate,  feeder  cows  and  bulls  are 
not  sufficiently  distinct  to  be  treated  as 
separate  products.  The  petitioners 
contend  that  feeder  cows  and  bulls  are 
sold  at  prices  approximately  equal  to 
the  prices  of  normal  cull  animals,  and 
that  feeder  cows  and  bulls  are  not 
necessarily  fed  long  before  being 
slaughtered,  especially  in  times  of  high 
cull  prices. 

DOC  Position:  For  this  final 
determination,  we  have  not 
differentiated  between  feeder  cows/ 
bulls  and  regular  cull  cows  and  bulls.  At 
the  outset  of  this  case,  interested  parties 
submitted  detailed  proposals  on  product 
characteristics  to  be  used  for  matching 
purposes.  The  CCA  made  only  very  brief 
mention  of  a  possible  distinction 
between  feeder  cows/bulls  and  regular 
cull  cattle.  See  letter  from  the  CCA  to 
the  Department  of  Commerce,  dated 
January  20, 1999,  at  7-8.  The 
Department,  in  establishing  the  product 
matching  criteria  in  this  investigation, 
was  tmpersuaded  by  the  CCA's 
argument,  and  did  not  incorporate  this 
distinction.  JGL  provided  certain 
evidence  at  verification  that  on  occasion 
cull  cattle  are  sold  for  additional  feeding 
prior  to  slaughter.  However,  there  is 
insufficient  evidence  on  the  record  to 
establish  that  feeder  cows/bulls  have 
distinctly  different  physical 
characteristics,  cost  differences,  or  sales 
prices.  Shoidd  this  investigation  result 
in  an  antidumping  duty  order,  the 
Department  will  revisit  this  issue  in  the 
context  of  an  administrative  review. 


4.  Sales  Revenue  Items 

The  JGL  Group  alleges  that  the 
Department  overstated  normal  value 
because  it  added  to  the  unit  price 
certain  revenue  items  that  were  already 
included  in  that  price.  According  to  the 
JGL  Group,  the  ENspartment  confirmed 
this  at  verification. 

The  petitioner  argues  that  the 
Department  examined  the  error  in 
question  only  with  respect  to  one  of  the 
three  companies  that  comprise  the  JGL 
Group  (JGL  itself),  and  that  any 
correction  made  with  respect  to  this 
error  should  be  limited  to  that  company. 

DOC  Position:  We  agree  with  the  JGL 
Group  that  the  error  in  question  should 
be  corrected.  The  error  arose  because  of 
conflicting  statements  in  the  JGL  section 
B  and  C  questionnaire  responses, 
submitted  on  April  20,  1999.  At  page  B- 
20,  the  respondent  stated  that  the  gross 
unit  price  included  all  revenue  items. 
However,  at  page  B-35,  the  respondent 
provided  a  formula  indicating  that  the 
revenue  items  were  not  included  in  the 
gross  unit  price.  The  Department  relied 
on  the  letter  statement.  At  verification, 
the  Department  determined  that  the 
formula  in  question  was  incorrect,  and 
that  for  sales  by  JGL  and  Iron  Springs, 
the  revenue  items  had  indeed  been 
included  in  the  reported  sales  price.  See 
Memorandum  Regarding  Verification  of 
JGL  Sales  Data,  dated  August  10,  1999, 
at  9.  As  the  error  applied  to  sales  by  JGL 
and  Iron  Springs,  and  we  have  corrected 
the  error  for  these  companies. 

5.  Traded  Cattle  Sales 

The  JGL  Group  argues  that  the 
Department  should  exclude  sales  of 
traded  cattle  (i.e.,  cattle  purchased  and 
resold  by  the  JGL  Group)  in  calculating 
margins  for  the  final  determination. 
According  to  the  JGL  Group,  the 
antidumping  statute  contemplates 
producer-specific  rates.  JGL  argues  that 
although  the  Department  analjrzed 
separately  the  JGL  Group's  sales  of 
traded  and  own-produced  cattle,  it 
calculated  impermissibly  a  single 
weighted-average  cash  deposit  rate  that 
reflected  the  dumping  margins  on  these 
distinct  sets  of  sales. 

The  JGL  Group  contends  that  the 
Department  has  determined  in  past 
cases  (such  as  Pasta  from  Italy)  not  to 
include  sales  of  traded  products  in  its 
calculations,  noting  the  potential  for 
circimivention,  particularly  when  the 
reseller  rate  is  lower  than  the  all  other 
rate.  Further,  the  JGL  Group  argues  that 
a  producer  is  deemed  the  appropriate 
respondent  when  it  has  knowledge  that 
its  merchandise  is  destined  for  the 
United  States,  and  the  Department  is 
unable,  based  on  the  record,  to  make 
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such  a  determination  with  respect  to  the 
producers  of  any  cattle  traded  by  the 
JGL  Group. 

The  JGL  Group  argues  that,  in  the 
event  that  the  Department  determines  it 
appropriate  to  calculate  margins  for  its 
traded  cattle,  it  should  calculate 
separate  margins  for  own-produced  and 
traded  cattle.  For  this  purposes,  JGL 
proposes  that  all  sales  of  traded  cattle  be 
included  in  the  calculation  of  a  single 
dimiping  margin,  regardless  of  the 
specific  producer. 

The  petitioners  argue  that  the 
Department  should  include  sales  of 
traded  cattle  in  its  analysis,  inasmuch  as 
the  dumping  margin  assigned  to  the  JGL 
Group  should  be  representative  of  all 
facets  of  the  respondent's  selling 
activities. 

DOC  Position:  We  have  continued  to 
include  sales  of  traded  cattle  in  the 
calculation  of  a  single  dumping  margin 
assigned  to  all  sales  by  the  JGL  Group. 

The  Department  regards  a  producer  of 
subject  merchandise  as  a  respondent 
provided,  inter  alia,  that  the  producer 
has  knowledge  that  its  merchandise  is 
destined  for  the  United  States.  If  the 
producer,  without  knowledge  of  the 
ultimate  market  of  destination,  sells  its 
merchandise  to  another  company  in  the 
comparison  market,  which  in  turns  sells 
the  merchandise  to  the  United  States, 
the  Department  looks  to  the  latter 
company  as  a  potential  respondent.  In 
the  instant  case,  if  a  respondent  were 
able  to  demonstrate  that  its  resales 
involve  cattle  puirchased  from  a  supplier 
that  had  knowledge  of  the  ultimate 
destination  of  the  cattle,  the  Department 
would  exclude  such  sales  from  its 
analysis.  The  JGL  Group  has  not 
provided  evidence  that  any  of  its 
suppliers  were  aware  that  their  cattle 
were  destined  for  the  U.S.  market.  On 
the  contrary,  the  JGL  Group  has  argued 
in  other  contexts  that  because  it 
piuchases  cattle  in  the  Canadian  market 
at  auction,  it  is  generally  imable  to 
identify  the  supplier.  See  JGL  Group 
Section  A  Questionnaire  Response, 
dated  March  23, 1999,  at  A-3.  Thus, 
based  on  the  record,  and  absent 
evidence  of  knowledge  of  destination  by 
the  ultimate  supplier,  we  find  that  the 
JGL  Group  is  the  appropriate  respondent 
for  the  sales  in  question.^ 


''This  case  is  distinguishable  from  Pasta  from 
Italy,  where  the  Department  excluded  resales  where 
evidence  demonstrated  that  the  producer  had 
knowledge  that  the  pasta  was  destined  for  the 
United  States.  In  that  case,  the  Department  found 
that  "*   *  *  the  producer  of  the  purchased  pasta 
would  have  knowledge  that  the  product  was 
destined  for  the  U.S.  because  it  had  vitamins  added 
(vitamin  enriched  pasta  is  usually  sold  in  the  U.S.) 
and  because  the  packaging  would  clearly  indicate 
that  it  was  destined  for  the  U.S.  market."  See 
Memorandum  Regarding  Treatment  of  Purchased 


Similarly,  we  do  not  believe  it  would 
be  appropriate  to  calculate  a  separate 
dumping  margin  for  sales  of  own- 
produced  versus  traded  cattle.  The 
record  establishes  that  the  JGL  Group  is 
the  appropriate  respondent  for  all  the 
transactions  in  question,  since  the  cattle 
were  sold  by  JGL  and  there  is  no 
evidence  that  the  producer  knew  that 
the  cattle  were  destined  for  the  United 
States.  Consistent  with  the  Department's 
practice,  we  have  continued  to  calculate 
a  single  weighted-average  margin  for  the 
respondent. 

6.  Affiliation 

The  JGL  Group  argues  that  Kirk 
Sinclair's  cattle  operations  should  not 
be  collapsed  with  the  respondent 
because  Kirk  Sinclair  is  not  affiliated 
with  the  JGL  Group  as  a  whole. 
According  to  the  JGL  Group,  the 
Department  does  not  normally  collapse 
a  company  with  a  group  of  affiliated/ 
collapsed  companies  simply  because  it 
is  affiliated  with  one  company  in  that 
group.  The  JGL  Group  contends  that 
Kirk  Sinclair  is  affiliated  with  Prairie 
Livestock,  but  not  with  the  other 
companies  that  make  up  the  JGL  Group, 
and  thus  does  not  meet  the 
requirements  for  collapsing. 

The  petitioners  argue  that  Kirk 
Sinclair,  through  Prairie  Livestock, 
piut:hases,  custom  feeds,  and  sells 
finished  cattle  for  the  JGL  Group  as  a 
whole.  The  petitioners  contend  that, 
given  this.  Kirk  Sinclair  is  in  a  position 
to  control  the  JGL  Group,  and  should 
therefore  be  considered  an  affiliate  of 
and  collapsed  with  the  JGL  Group. 

DOC  Position:  We  agree  with  the 
petitioners  that  Kirk  Sinclair  meets  the 
test  for  collapse  with  the  JGL  Group. 
The  JGL  Group  is  comprised  of  four 
operating  companies,  owned  and 
operated  by  a  handful  of  individuals. 
Kirk  Sinclair  is  the  majority  owner  of 
Prairie,  one  of  the  four  operating 
companies  of  the  JGL  Group.  Through 
Prairie,  Mr.  Sinclair  also  purchases, 
custom  feeds,  and  sells  finished  cattle 
for  the  JGL  Group  as  a  whole.  Given 
this,  he  is  affiliated  with  Prairie  through 
section  771(33)(E)  of  the  Act  (i.e., 
affiliated  through  stock  ownership),  and 
is  affiliated  with  the  JGL  Group  as  a 
whole  through  section  771(33)(G)  of  the 
Act  (i.e.,  affiliated  through  control, 
defined  to  exist  where  one  party  is 
"legally  or  operationally  in  a  position  to 
exercise  restraint  or  direction  over  the 
other  person,"  as  evidenced  by  his 
integral  role  in  purchasing,  custom 


feeding,  and  selling  finished  cattle  for 
the  JGL  Group  as  a  whole). 

The  Department's  regulations  provide 
for  the  treatment  of  affiliated  producers 
as  a  single  entity  where:  (1)  lliose 
producers  have  production  facilities  for 
similar  or  identical  products  that  would 
not  require  substantial  retooling  of 
either  facility  in  order  to  restructure 
manufacturing  priorities,  and  (2)  The 
Department  concludes  that  there  is  a 
significant  potential  for  the 
manipulation  of  price  or  production. 
See  19  CFR  351.401(f)(1).  hi  identifying 
a  significant  potential  for  the 
manipulation  of  price  or  production,  the 
Department  may  consider  such  factors 
as:  (i)  The  level  of  common  ownership; 
(ii)  The  extent  to  which  managerial 
employees  or  board  members  of  one 
firm  sit  on  the  board  of  directors  of  an 
affihated  firm;  and  (iii)  Whether 
operations  are  intertwined,  such  as 
through  the  sharing  of  sales  information, 
involvement  in  production  and  pricing 
decisions,  the  sharing  of  facilities  or 
employees,  or  significant  transactions 
between  the  affiliated  producers.  See  19 
CFR  351.401(f)(2).  These  factors  are 
illustrative,  and  not  exhaustive. 

Kirk  Sinclair's  position  withiil  the  JGL 
Group  is  such  that  he  meets  both  prongs 
of  this  test.  First,  his  facilities  allow  for 
the  production  of  cattle 
indistinguishable  from  other  cattle 
produced  by  the  JGL  Group.  Second, 
Mr.  Sinclair,  in  Ids  capacity  as  manager 
and  principal  owner  of  Prairie,  is 
engaged  in  the  piut:hase,  fattening,  and 
sale  of  cattle  for  the  JGL  Group  as  a 
whole,  such  that  he  and  his  partners  in 
the  JGL  Group  share  sales  and 
production  information,  and  his 
operations  are  intertwined  with  those  of 
the  JGL  Group.  Therefore,  if  this 
investigation  should  result  in  the 
imposition  of  an  antidumping  order,  the 
JGL  Group's  cash  deposit  rate  would 
apply  to  any  entries  of  cattle  produced 
by  Kirk  Sinclair. '0 

Pound-Maker 

1.  Negative  Shrink 

The  petitioners  argue  that  the 
Department  should  not  rely  on  Pound- 
M^er's  reported  hve  quantities  for  sales 
involving  "negative  shrink"  (i.e.,  sales 
in  which  the  cattle  appear  to  have 
gained  weight  in  transit  from  the  feedlot 
to  the  packing  plant).  The  petitioners 
assert  that  we  should  continue  to  use 


Pasta,  dated  July  31. 1998,  in  case  A-475-818.  In 
this  case,  by  contrast,  the  producers  of  the  cattle  sell 
their  merchandise  at  auction,  and  do  not  know  the 
ultimate  destination. 


10  We  note  that  although  Kirk  Sinclair  meets  the 
test  for  collapse  with  the  JGL  Group,  we  have  not 
included  his  sales  in  our  analysis.  The  Department 
explicitly  instructed  the  JGL  Group  that  in  view  of 
the  small  volume  of  sales  by  Kirk  Sinclair  to 
unaffiliated  parties,  those  sales  need  not  be 
reported.  See  supplemental  questionnaire  to  the  )GL 
Group,  issued  on  May  14, 1999,  at  28. 
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the  reported  feedlot  weight  for  these 
sales,  as  we  did  at  the  preliminary 
determination,  and  that  we  should 
apply  an  average  shrink  factor  to  these 
sales.  Alternatively,  the  petitioners 
argue  that  we  should  disregard  all 
reported  live  quantities,  and  use  the  full 
weight  at  the  packing  plant  less  a 
standard  five  percent  shrink  for  all 
home  market  sales. 

Pound-Maker  contends  that  negative 
shrink  was  verified  by  the  Department, 
and  that  we  should  accept  its  live 
quantities  as  reported  on  these  sales  for 
purposes  of  the  final  determination. 

DOC  Position:  We  agree  with  Pound- 
Maker.  The  live  weight  for  the  cattle 
sales  in  question  was  verified  to  be 
accurately  reported  based  on  what  the 
cattle  weighed  at  the  packing  plant  as 
indicated  on  the  settlement  report. 

2.  Commission  Payments  to  Affiliates 

Poimd-Maker  argues  that  the 
Department  has  no  legal  basis  for 
adjusting  the  reported  commission  paid 
to  one  of  Pound-Maker's  sales  agents 
that  was  found  by  the  Department  to  be 
affiliated  with  Poimd-Maker.  Poimd- 
Maker  contends  that  the  company  in 
question  is  not  affiliated  with  Poimd- 
Maker  within  the  meaning  of  the  Act. 
Although  Poimd-Maker  agrees  that  it  is 
affiliated  with  the  president  and  owner 
of  the  company  in  question  because  he 
is  on  Pound-Maker's  board,  the 
respondent  asserts  that  the  affiliation 
does  not  extend  to  the  company  that  is 
wholly-owned  by  that  board  member 
and  his  two  sons.  Furthermore,  Pound- 
Maker  argues  that  even  if  the  company 
in  question  is  an  affiliate  of  Pound- 
Maker,  we  still  should  not  adjust  the 
commission  rate  because  (1)  'There  is  no 
material  ownership  relationship 
between  the  affiliate  and  Pound-Maker, 
and  (2)  There  is  no  statutory  or 
regulatory  basis  to  adjust  selling 
expenses  paid  to  an  affiliated  party. 

The  petitioners  contend  that  the 
Department  properly  adjusted  the 
commission  rate  on  sales  made  through 
the  company  in  question.  The 
petitioners  agree  with  the  Department 
that  the  company  is  an  affiliate  of 
Pound-Maker  per  section  771(33)(B)  of 
the  Act  (which  provides  that  any 
director  of  an  organization  and  such 
organization  are  affiliated),  and  assert 
that  the  only  issue  is  whether  the 
commissions  paid  to  the  affiliated  party 
were  arms-length  transactions.  The 
petitioners  further  allege  that  the 
respondents  have  submitted  information 
on  the  record  indicating  that  the 
transactions  in  question  were  not  at 
arms-length. 

DOC  Position:  We  disagree  with 
Pound-Maker  that  there  is  no  statutory 


or  regulatory  basis  to  adjust  selling 
expenses  paid  to  an  affiliated  party.  See 
Floral  Trade  Council  v.  United  States, 
Slip  Op.  99-10  (May  26, 1999)  at  10 
(sustaining  the  Department's  practice  of 
treating  commissions  paid  to  an 
affiliated  trading  company  as  an  intra- 
company  transfer).  At  the  same  time, 
because  whether  the  adjustment  is  made 
or  not  is  immaterial,  we  have  not 
adjusted  the  reported  commission  paid 
to  this  sales  agent  for  the  final 
determination. 

Riverside/Grandview 

1.  Facts  Available 

The  petitioners  assert  that  we  should 
draw  an  adverse  inference  based  on  a 
verification  finding  involving  an 
understatement  of  live  quantity  in  a 
single  shipment  of  cattle  that  contained 
both  Riverside-owned  cattle  and 
Grandview-owned  cattle.  The  single 
shipment  was  reported  to  the 
Department  as  two  sales  transactions 
(one  Grandview  sale  and  one  Riverside 
sale],  and  the  error  was  reflected  in  one 
of  the  two  transactions.  The  petitioners 
claim  that  we  reviewed  too  few  sales  to 
determine  whether  this  error  was 
systemic  and  that  we  should  therefbre 
make  an  upward  adjustment  to  total 
quantities  for  all  shipments  involving  a 
mix  of  both  Riverside  and  Grandview 
cattle. 

The  respondents  assert  that  we 
obtained  the  relevant  information  to 
correct  any  such  errors,  and  no  adverse 
inference  is  warranted. 

DOC  Position:  We  agree  with 
respondents.  After  verification,  the 
Department  is  satisfied  that  the  error  in 
question  was  isolated.  Contrary  to  the 
petitioners  assertion,  we  reviewed  a 
significant  number  of  sales  at 
verification,  including  20  preselected 
sales  and  numerous  additional  sales 
selected  on  site,  and  found  no  evidence 
to  indicate  that  the  error  in  question  was 
systemic.  We  have  therefore  corrected 
the  error  discovered  at  verification,  and 
have  drawn  no  adverse  inferences  in 
this  regard. 

Cost  Issues — General 

1.  Collapsed  Entities 

The  petitioners  argue  that  permitting 
the  JGL  Group,  Riverside-Grandview, 
and  Cor  Van  Raay's  collapsed  entities  to 
eliminate  inter-company  transactions 
and  to  report  the  collapsed  entity's  cost 
of  production  net  of  inter-company 
revenues  and  expenses  violates  the 
language  and  intent  of  the  statute.  The 
petitioners  maintain  that  section 
773(f)(1)(A)  of  the  Act  requires  the 
Department  to  use  the  costs  from  the 
normal  books  and  records  of  the 


"producer,"  unless  the  records  are  not 
consistent  with  generally  accepted 
accounting  principles  (GAAP)  or  do  not 
reasonably  reflect  costs  associated  with 
the  production  of  subject  merchandise. 
The  petitioners  note  that  these  three 
respondents  departed  from  their  normal 
accounting  records  and  collapsed  their 
operations  by  eliminating  inter- 
company transactions. 

The  petitioners  argue  that  this 
collapsing  of  the  various  entities'  costs 
violates  the  language  and  intent  of  the 
statute  by  permitting  collapsed 
respondents  to  obtain  a  lower  cost  than 
would  be  found  between  unaffiliated 
parties.  The  petitioners  maintain  that 
the  Department  may  ignore  the  transfer 
price  between  affiliated  parties  only 
when  the  charges  do  not  fairly  reflect 
the  amount  usually  chai^ged  between 
unaffiliated  parties.  The  petitioners 
contend  that,  in  the  instant  case,  the 
amounts  reflected  in  the  normal  books 
and  records  of  the  exporter  or  producer 
are  arm's  length  and  above  cost,  such 
that  the  exceptions  do  not  apply. 

The  petitioners  argue  furtner  that,  in 
the  case  of  JGL,  the  collapsing 
memorandum  did  not  indicate  that 
Thompson  and  JGL  or  Thompson  and 
fron  Springs  were  collapsed,  and  should 
be  considered  to  be  merely  affiliated 
parties. 

Finally,  the  petitioners  contend  that 
there  is  no  reason  to  extend  the  practice 
of  collapsing  affiliated  parties  beyond 
normal  accounting  practice.  The 
petitioners  complain  that  this  collapsing 
of  records  was  used  by  companies  that 
are  not  wholly-owned  subsidiaries,  who 
are  not  consolidated  for  accounting 
purposes,  and  are  affiliated,  in  some 
cases,  in  only  an  indirect  manner.  The 
petitioners  argue  that  while  the 
Department  has  calculated  entity-wide 
costs  of  production  in  circumstances 
where  the  affiliated  parties  are  corporate 
divisions,  the  rules  of  collapsing  should 
not  be  allowed  to  trump  the  statutory 
scheme  of  valuing  affiUated  transactions 
at  arm's  length  prices.  The  petitioners 
conclude  that  sections  773(f)(1)(A)  and 
773(0(2)  and  (3)  make  no  distinction 
between  affiliated  companies  that  are  or 
are  not  collapsed. 

The  respondents  contend  that  it  is  the 
Department's  well-established  practice 
to  treat  collapsed  companies  as  a  single 
entity,  and  to  disregard  inter-company 
transactions  in  determining  the  single 
entity's  weight  average  cost  of 
production.  The  respondents  note  that 
the  petitioners  are  urging  the 
Department  to  treat  each  company 
within  the  collapsed  JGL  Group  as 
individual  companies  for  cost  reporting 
purposes,  but  to  combine  them  as  a 
group  for  purposes  of  the  sales 
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comparison  for  calculating  and  applying 
one  single  dumping  margin.  The 
respondents  contend  that  both  the 
Department  and  the  court  have  rejected 
such  inconsistent  treatment,  and  cite  AK 
Steel  Corp.  v.  United  States,  34  F.  Supp. 
2d  756,  765-66  (CTT.  1998);  and  Notice 
of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Stainless  Steel  Wire 
Rod  From  Korea.  63  FH  40404, 40421 
July  29. 1998)(Comment  7)  ("[T]reating 
affiliated  producers  as  a  single  entity  for 
dumping  purposes  obviates  the 
application  of  the  major-input  rule  and 
transactions-disregarded  nile  because 
there  are  no  transactions  between 
affiliated  persons"). 

The  respondents  further  argue  that  the 
petitioners  are  ignoring  the  fact  that,  for 
a  collapsed  group  of  producers,  "the 
exporter  or  producer"  is  the  collapsed 
group  of  producers,  and  not  each 
producer  individually.  The  respondents 
contend  that  if  the  Department  were  to 
regard  each  individual  producer  as  the 
"exporter  or  producer"  within  the 
meaning  of  the  statute,  it  woiild  have  no 
basis  for  examining  sales  of  all  members 
of  the  Group,  or  in  appljdng  a  single 
weighted  average  dumping  margin  to 
the  entire  group.  According  to  the 
respondents,  the  courts  have  held  that 
the  "transactions  disregarded" 
provision  of  the  statute  is  inapplicable 
in  the  case  of  collapsed  producers 
because  that  provision  applies  only 
between  the  collapsed  "exporter  or 
producer"  and  its  affiliated  suppliers. 

Finally,  respondents  argue  that  it  has 
never  been  the  Department's  policy  to 
extend  the  cost  side  of  the  collapsing  of 
affiliated  parties  beyond  companies  that 
are  consolidated  for  accoimting 
purposes,  and  that  such  an  idea  is 
inconsistent  with  the  Department's 
regulation  governing  the  issue  and  is  not 
supported  by  any  soimd  policy  basis. 
The  respondents  argue  that,  moreover, 
when  the  Department  collapses 
affiliated  companies  for  sales 
comparison  purposes,  it  also  collapses 
for  costs  purposes  because  iWecognizes 
the  underlying  commercialn>eality  that 
inter-company  profits  are  not  a  cost  to 
the  overall  collapsed  group. 

DOC  Position :  We  agree  with  the 
respondents  that  it  is  proper,  when 
reporting  sales  and  cost  data,  to 
eliminate  inter-company  transactions 
between  companies  that  the  Department 
is  treating  as  a  single  entity  [i.e.,  is 
making  a  single  antidumping  duty  rate 
determination  for).  While  sections 
773(f)(2)  and  (3)  of  the  Act,  the 
"transactions  disregarded"  and  "major 
input"  rules,  allow  the  Department  to 
review  whether  transactions  between 
affiliates  are  at  market  prices  or  above 
cost,  respectively,  it  does  not  follow  that 


these  rules  should  be  applied  to 
collapsed  entities.  The  transactions 
disregarded  and  major  input  rules  apply 
to  transactions  between  the  respondent 
and  an  affiliated  raw  material  supplier 
or  service  provider.  Also,  sections 
773(f)(2)  and  (3)  of  the  Act  refer 
specifically  to  "affiliated  persons." 
which  is  a  term  defined  in  the  statute. 
Therefore,  use  of  an  accounting  or 
consolidation  standard  of  affiliation  is 
inappropriate.  In  applying  the 
collapsing  rule  for  reporting  sales  and 
cost  data,  not  only  must  the  parties  be 
affiliated  under  the  statute,  but  they 
must  both  be  producers  of  the  subject 
merchandise.  This  requirement  limits 
the  application  of  the  collapsing  rule, 
including  the  reporting  of  costs,  to  a  few 
specific  cases.  Moreover,  the 
transactions  disregarded  and  major 
input  rules  still  apply  to  all  other 
suppliers  or  service  providers  affiliated 
to  the  collapsed  entity. 

Once  the  Department  decides  to 
collapse  two  or  more  producers  into  one 
entity  and  to  apply  one  margin  to  their 
combined  sales,  the  inter-company  sales 
and  costs  must  be  eliminated  because 
the  home  market  sale  prices  of  the  group 
must  be  above  the  actual  cost  of 
production  of  the  group.  In  short,  it 
would  be  illogical  to  include  inter- 
company profits  in  the  actual  cost  of 
production  of  the  group.  The 
Department's  collapsing  policy  was 
upheld  by  the  court  in  AK  Steel  Corp. 
et  al.  V.  United  States,  34  F.  Supp.  2d 
756.  763-66  (OT,  1998)  (the 
Department's  decision  to  treat  affiliated 
parties  as  a  single  entity  necessitates 
that  transactions  among  the  parties  also 
be  valued  based  on  the  group  as  a  whole 
and  as  such,  among  collapsed  entities 
the  fair-value  and  major  input 
provisions  are  not  controlling).  Further, 
as  noted  by  the  CIT.  "to  treat  collapsed 
parties  as  no  longer  separate  affiliates 
for  purposes  of  19  U.S.C.  section 
1677B(f)(2)-(3)"  is  "not  only 
permissible  but  preferable  as  a.more 
logical,  integrated  application  of  the 
statute." 

As  for  the  petitioners'  suggestion  that 
the  Department  never  explicitly 
recognized  Iron  Springs  and  Thompson 
Livestock  to  be  collapsed  with  the  JGL 
Group,  we  note  that  from  the  outset  of 
this  proceeding  that  the  JGL  Group  has 
appropriately  responded  to  the 
Department's  questionnaires  on  behalf 
of  an  entity  that  included  these 
companies.  Since  the  record  evidence 
clearly  supported  the  collapsing  of  Iron 
Springs  and  Thompson  Livestock  with 
the  JGL  Group  (given  their  affiliation, 
interchangeable  production,  and 


potential  for  manipulation).  >'  and  since 
no  interested  party  objected  to  this 
treatment,  the  Department  did  not  issue 
a  formal  memorandum  approving  of  the 
"self-collapse"  of  these  parties.  The 
Department  has  continued  to  regard 
these  parties  as  a  single  collapsed  entity 
for  the  final  determination. 

Given  the  above,  we  have  relied  on 
actual  costs  in  determining  the  cost  of 
manufacturing  (COM)  for  each  of  the 
collapsed  entities  in  the  final 
determination. 

2.  Shareholder  Advances 

Respondents  Riverside-Grandview, 
Poimd-Maker,  Groenenboom,  and  Cor 
Van  Raay  argue  that  the  Department 
should  treat  non-interest  bearing 
shareholder  advances  to  the  respective 
companies  as  equity  rather  than  debt, 
and  therefore  should  not  calculate 
interest  expenses  on  these  advances. 
The  respondents  assert  that  the 
touchstone  of  the  distinction  between 
debt  and  equity  is  whether  a  repayment 
obligation  exists.  See  Porcelain-On-Steel 
Cooking  Ware  from  Taiwan,  51  FR 
36425,  36432  (October  10. 1986),  in 
which  the  Department  found  no  reason 
to  classify  loans  as  equity  "since 
repayment  of  the  principal  was  part  of 
the  terms  for  these  loans."  The 
respondents  claim  that  the  Department's 
practice  is  to  focus  on  repajrment 
obligations,  citing  British  Steel  PLC  v. 
United  States,  936  F.  Supp.  1053. 1069 
(Crr.  1996),  in  which  "Commerce 
argues  its  classification  *  *  *  as  debt  is 
supported  by  substantial  evidence  first 
because  '[tjhe  hallmark  of  debt  is  the 
obligation  to  repay.' "  The  respondents 
also  cite  Inland  Steel  Industries,  Inc.  v. 
United  States,  967  F.  Supp.  1338. 1355 
(CTT,  1997),  in  which  the  CIT  noted  that, 
"plaintiffs  &il  to  point  to  any  record 
evidence  which  definitively  establishes 
the  existence  of  a  repayment  obligation 
*  *  *  [A]s  defendant  notes,  the  record 
contains  'no  evidence  of  loan  or 
repayment  agreements,  payment 
sdiedules  or  actual  principal  or  interest 
payments  being  made,  nor  was  there 
any  other  evidence  tending  to  show  that 
the  GOF  or  Usinor  Sacilor  contemplated 
a  repayment  obligation.' " 

Tiie  respondents  argue  that  the 
Department  has  also  considered  other 
factors  in  determining  how  to  treat 
advances  by  shareholders.  In  Low- 
Fuming  Brazing  Copper  Rod  and  Wire 
from  South  Africa;  Final  Determination 
of  Sales  at  Less  Than  Fair  Value,  50  FR 
49973. 49975  (December  6, 1985),  the 


■ '  Iron  Springs  is  a  cattle  producing  consortium 
that  is  operated  entirely  by  the  JGL  Group; 
Thompson  Livestock  is  principally  owned  by 
members  of  the  )GL  Group,  through  a  holding 
company. 
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Department  determined  that  advances 
firom  shareholders  were  not  traditional 
debt  instruments  primarily  because  of 
the  indeterminate  duration  of  the 
transactions  and  their  treatment  as 
equity  in  respondent  financial 
statements.  The  respondents  note  that 
the  Department  has  concluded  that 
certain  advances,  even  if  subordinated 
to  other  debt,  should  still  be  identified 
as  debt  if  they  have  a  specific  maturity 
date  and  require  the  payment  of  interest, 
citing  Elemental  Sulphur  from  Canada; 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  64  FR  37737, 
37741  (July  13, 1999).  The  respondents 
argue  that  GAAP  and  the  Department's 
past  practice  make  clear  that  funds 
provided  by  shareholders  to 
respondents  should  be  treated  as  equity 
unless  the  record  evidence  shows  an 
actual  genuine  obligation  to  repay  the  " 
advance.  The  respondents  assert  that 
they  had  no  obligation  to  repay,  and 
thus  the  advances  received  irom 
shareholders  shoiUd  be  treated  as 
equity,  not  debt. 

The  petitioners  note  that  the 
Department  normally  relies  on  data 
from  a  respondent's  normal  books  and 
records  where  those  records  are 
prepared  in  accordance  with  the  home 
country's  GAAP,  and  where  they 
reasonably  reflect  the  cost  of  producing 
the  merchandise,  consistent  with 
Section  773(f)(1)(A)  of  the  Act.  The 
petitioners  claim  that  the  issue  under 
consideration  is  whether  the 
shareholder  advances  created  an 
obligation  of  repayment  of  principal,  or 
whether  the  advances  established  a  right 
or  claim  to  share  in  any  dividends  or 
other  disbiusements  and  the  right  to 
share  in  assets  of  the  company  in  the 
event  of  liquidation,  as  set  forth  in 
Interpretation  and  Application  of 
Generally  Accepted  Accounting 
Principles  1998  (Delaney,  Epstein, 
Adler,  and  Foran  1998).  The  petitioners 
argue  that  if,  in  the  ordinary  company 
books,  the  shareholder  advances  were 
not  treated  as  equity  or,  more 
importantly,  if  the  advances  did  not 
change  the  shareholder's  rights  and  did 
not  increase  its  share  of  the  company, 
then  the  advances  should  not  be  treated 
as  equity. 

The  petitioners  claim  that  advances 
by  Riverside-Grandview  shareholders 
shoidd  be  treated  differently  from  those 
by  Pound-Maker  shareholders.  The 
petitioners  note  that  cash  advances  by 
Poimd-Maker  shareholders  were  treated 
as  equity  on  the  company's  books  and 
financid  statements  and.  in  retxim  for 
the  funds,  the  shareholders  presumably 
obtained  some  additional  claim  on 
corporate  assets  or  control.  In  contrast, 
the  petitioners  argue  that  advances  to 


Riverside-Grandview,  although 
subordinated  to  other  loans,  were  not 
treated  as  equity  on  the  company's 
books,  but  rather  as  liabilities  or  loans. 
The  petitioners  note  that  the  balance  of 
shareholder  advances  decreased  during 
the  POI,  suggesting  that  repa)mient  by 
Riverside-Grandview  had  occurred.  "The 
petitioners  argue  that  there  is  no 
evidence  that  shareholders  making  the 
advances  obtained  a  greater  stake  in 
Riverside-Grandview  and  that  the 
record  indicates  that  these  advances  are 
loans.  The  petitioners  contend  that 
advances  to  Groenenboom  by  its 
shareholders  were  not  treated  as  equity 
in  the  company  books  and  records,  nor 
is  there  any  evidence  that  the  parties 
intended  to  create  or  increase 
shareholder  claims  to  corporate  assets. 

DOC  Position:  We  agree  with  the 
petitioners.  In  the  instant  investigation, 
there  is  no  evidence  that  a  repayment 
schedule  exists  for  sha^iholder 
advances  made  to  any  n  the  four 
respondents.  However,  the  absence  of 
such  a  schedule,  in  and  of  itself,  does 
not  prove  that  a  repajonent  obligation 
does  not  exist,  or  is  not  anticipated  by 
the  parties.  The  absence  or  existence  of 
a  repayment  obligation  may  be 
determined  from  the  manner  in  which 
a  respondent  has  recorded  the  amounts 
received  firom  shareholders  in  its 
accounting  records. 

The  advances  made  to  Pound-Maker 
by  its  shareholders  are  classified  as 
equity  in  its  audited  financial 
statements.  For  Pound-Maker,  there  is 
no  evidence  of  a  repayment  schedule  or 
obligation,  and  there  is  no  evidence  that 
either  principal  or  interest  pa)mients 
have  been  made.  Since  we  do  not  have 
any  basis  for  changing  Pound-Maker's 
classification  of  these  advances,  we 
have  determined  that  they  should  be 
treated  as  equity  rather  than  debt  and 
we  have  not  included  any  interest 
expenses  related  to  these  advances  in 
Poimd-Maker's  cost  of  production. 

Conversely,  on  Riverside's  audited 
financial  statements  and  on 
Grandview's  reviewed  financial 
statements,  the  advances  to  Riverside 
and  Grandview  fivm  their  shareholders 
have  been  classified  as  liabilities,  rather 
than  equity.  In  addition,  the  shareholder 
advances  balance  outstanding  decreased 
diuing  the  cost  reporting  period, 
indicating  that  a  portion  had  been 
repaid.  Furthermore,  we  disagree  with 
the  respondents  that  the  lender's 
subrogation  of  these  loans  to  the  bank's 
debt  virtually  converts  the  loans  into 
equity.  To  the  contrary,  the  fact  that  a 
bank  required  the  parties  to  sign 
subrogation  agreements  indicates  that, 
from  the  bank's  perspective,  these 
advances  reflect  an  obligation  for  the 


companies  to  the  lenders.  Presiunably, 
the  bank  would  not  have  required  the 
subrogation  agreements  if  this  were  not 
the  case.  Accordingly,  we  have  no 
reason  to  believe  that  the  respondent's 
normal  classification  of  these  advances 
as  debt  is  inappropriate.  Therefore,  as  in 
the  preliminary  determination,  we  have 
treated  these  advances  as  debt, 
consistent  with  Riverside-Grandview's 
classification. 

As  demonstrated  in  Shop  Towels  from 
Bangladesh;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  60  FR  48966,  48967  (September 
21, 1995),  our  practice  is  to  impute 
interest  expense  on  transactions  when 
the  rate  charged  by  a  related  party 
lender  does  not  reflect  a  hii  market  rate. 
In  this  case,  we  do  not  consider  the 
respondents'  interest-free  related  party 
loans  to  be  reflective  of  the  fair  market 
rate  in  Canada  since  such  loans 
typically  involve  some  cost  to  the 
borrower.  Therefore,  we  calculated 
interest  expenses  on  the  advance 
balances  using  a  market  rate. 

We  have  also  determined  that  the 
shareholder  advances  related  to 
Groenenboom  and  Cor  Van  Raay  should 
be  classified  as  debt,  and  therefore  we 
calculated  interest  expense  on  these 
balances  using  market  rates  of  interest. 
The  discussion  of  the  advances  to 
Groenenboom  and  Cor  Van  Raay 
involves  proprietary  information.  See 
Memorandum  from  William  Jones  to 
The  File,  dated  October  4, 1999. 

3.  Gender  Adjustment 

Riverside-Grandview  notes  that  the 
Department  adjusted  its  reported  costs 
in  the  preliminary  determination  to 
account  for  cost  differences  associated 
with  the  gender  of  the  cattle,  and  that 
the  adjustment  was  based  upon  the 
average  cost  differences  for  finished 
steers  and  heifers  reported  by  other 
respondents.  The  respondent  argues  that 
since  it  provided  the  cost  data  available 
from  its  own  records,  and  since  cost 
data  by  gender  is  not  available  for  the 
entire  cost  calculation  period,  the 
Department  should  not  make  any  gender 
adjustment  for  the  final  determination. 
Further,  the  respondent  argues  that  it 
was  inappropriate  to  rely,  as  facts 
available,  on  gender-specific  costs  of 
companies  located  in  different 
provinces  and  operating  under  different 
circiunstances.  Riverside-Grandview 
notes  that  the  cost  differences  indicated 
by  its  own  data  for  representative 
sample  lots  of  steers  and  heifers,  which 
was  obtained  and  reviewed  by  the 
Department  at  verification,  are  not 
significant.  Riverside-Grandview  further 
argues  that,  if  the  Department  decides  to 
make  a  gender  adjustment  to  its  costs. 
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it  should  do  so  based  upon  its  own 
gender-specific  data.  Finally,  Riverside- 
Grandview  argues  that  if  the  Department 
applies  a  gender  adjustment  for  the  final 
determination,  it  should  be  sure  that 
total  costs  after  adjustment  do  not 
exceed  the  total  actual  costs  of 
production. 

Cor  Van  Raay  and  Groenenboom  also 
argue  that  if  the  Department  applies  a 
gender  adjustment  to  their  costs  for  the 
final  determination,  it  should  be  siire 
that  total  costs  after  adjustment  do  not 
exceed  their  total  actual  costs  of 
production. 

The  petitioners  argue  that  the  need  for 
a  gender  adjustment  is  compelled  by  the 
failure  of  Riverside-Grandview,  Cor  Van 
Raay,  and  Groenenboom  to  submit 
information  in  the  form  and  manner 
requested  by  the  Department.  The 
petitioners  assert  that  Riverside- 
Grandview  admits  that  its  own  data  is 
not  the  most  reliable  basis  for 
calculating  gender  cost  differences  as 
the  records  are  incomplete  and  did  not 
calculate  actual  costs.  The  petitioners 
aigue  that  the  average  differences  shown 
by  the  submissions  of  other  respondents 
or  the  CanFax  data  provide  a  more 
reliable  basis  for  adjusting  the  submitted 
costs.  The  petitioners  also  claim  that  the 
Department  properly  resorts  to  facts 
otherwise  available  in  a  manner  that 
may  increase  the  cost  of  production. 
The  petitioners  argue  that  there  is  no 
reason  to  abandon  the  gender 
adjustment  simply  becaiise,  on  an 
aggregate  basis,  such  an  adjustment 
would  increase  total  costs. 

DOC  Position:  As  in  the  preliminary 
determination,  we  have  continued  to 
make  an  adjustment  for  cost  differences 
relating  to  gender.  When  a  respondent's 
submitted  costs  do  not  account  for  cost 
differences  associated  with  physical 
characteristics  due  to  limitations  in  its 
production  records,  the  Department's 
practice  is  to  adjust  the  submitted  costs 
using  a  non-adverse  facts  available 
approach  to  more  accurately  reflect  the 
product-specific  cost  of  production.  See 
Certain  Cold-Rolled  and  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
from  Korea:  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews,  64  PR  12927, 12949  (March  16, 
1999)  (Comment  19). 

In  the  instant  investigation,  we 
adjusted  Riverside-Grandview's  costs  as 
the  respondent  claimed  that  in  the 
ordinary  coiirse  of  business  it  did  not 
account  for  cost  differences  associated 
with  the  gender  physical  characteristic. 
See  Preliminary  Determination  at  36850. 
We  confirmed  at  verification  that 
Riverside-Grandview  normally  does  not 
accoimt  for  such  differences  in  its 
accounting  records.  However,  we 


obtained  and  reviewed  company 
docimientation  which  indicates  the 
approximate  cost  differences  due  to 
gender  and  we  have  used  those  records 
to  adjust  Riverside-Grandview's  costs 
for  the  final  determination. 
Since  Cor  Van  Raay  and 
Groenenboom  did  not  provide  similar 
data,  we  have  made  a  gender  adjustment 
to  their  costs  based  on  the  average 
gender  cost  differences  experienced  by 
the  respondents  for  whom  such 
differences  could  be  determined.  We 
agree  with  the  respondents  that  it  woiild 
be  unreasonable  to  allocate  more  costs 
to  cattle  than  were  actually  incurred  and 
have  taken  this  into  account  in  making 
our  adjustments. 

4.  Cost  Test 

The  FMBC,  an  interested  party, 
presented  the  econcHnic  argument  that 
the  live  cattle  markets  in  the  U.S.  and 
Canada  are  highly  developed,  regiUated 
commodity  markets  and,  consequently, 
the  Canadian  cattlemen  are  price  takers. 
Therefore,  the  FMBC  argues  that  when 
the  Department  performs  its  sales  below 
cost  test,  it  should  ignore  periodic 
market  fluctuations  and  focus  instead 
on  multiple  year  economic  cycle 
specific  to  the  cattle  industry. 

The  petitioners  argue  that  the  FBMC 
would  have  the  Department  redefine 
"fair  value"  and  "normal  value"  to  fit  a 
definition  that  FBMC  characterizes  as  a 
"fair  return."  The  petitioners  argue  that 
in  the  absence  of  evidence  that  cattle  are 
a  highly  perishable  commodity,  there  is 
no  basis  to  redefine  terms  explicitly 
defined  by  Congress.  The  petitioners 
argue  that  the  use  of  the  cost  test 
described  under  section  773(b)(2)(C)(ii) 
of  the  Act  [i.e.,  a  comparison  of  the 
weighted  average  imit  price  of  all  sales 
to  the  weighted  average  cost)  applies 
only  in  instances  where  the  product 
under  investigation  is  highly  perishable. 
See  Statement  of  Administrative  Action 
at  832.  The  petitioners  argue  that 
beyond  the  scheduled  production  date, 
cattle  do  not  spoil,  wilt  or  otherwise 
become  unsaleable. 

DOC  Position:  We  agree  with  the 
petitioners  and  have  applied  the 
substantial  quantities  test  in  accordance 
with  section  773(b)(2)(C)(i)  of  the  Act. 
The  Department  has  found  that  live 
cattle  are  not  a  highly  perishable 
conunodity  and,  therefore,  there  is  no 
basis  to  apply  the  substantial  quantities 
test  in  accordance  with  section 
773(b)(2)(C)(ii)  of  the  Act.  The  SAA,  at 
832,  indicates  that  "This  latter  rule 
closely  corresponds  to  the  current 
Commerce  practice  of  determining 
substantial  quantities  of  sales  below  cost 
for  highly  perishable  agricultural 
products."  Finally,  section  773(b)(2)(B) 


of  the  Act  states  that  the  phrase  within 
an  extended  period  of  time  "means  a 
period  that  is  normally  one  year,  but  not 
less  than  six  months. 

Cost  Issues — Company-Specific 

JGL  Group  ^ 

1 .  The  Cost  of  Production  for  Traded 
Cattle 

The  petitioners  argue  that  the 
submitted  costs  of  five  JGL  Group 
suppliers  are,  at  best,  incomplete  and 
are  particiilarly  inadequate  with  respect 
to  labor  costs,  and  that  the  Department 
lacks  adequate  costs  to  properly  apply 
the  cost  test  to  sales  of  traded  cattle. 
Therefore,  they  assert,  the  Department 
cannot  rely  upon  home  market  sales  of 
traded  cattle  and  must  resort  to  facts 
available  for  normal  value.  As  facts 
available,  the  petitioners  argue  that  the 
Department  should  compare  U.S.  sales 
of  traded  cattle  to  the  estimated  normal 
values  provided  in  the  petition. 
However,  the  petitioners  argue  that,  if 
the  Department  believes  the  JGL  Group 
suppliers  were  uncooperative,  it  should 
apply  facts  available  by  using  the  higher 
of  the  average  normal  values  in  the 
petition  for  sales  of  the  same  gender  and 
weight,  or  the  suppliers'  costs  adjusted 
to  account  for  the  numerous 
deficiencies  found  at  verification. 

The  petitioners  disagree  with  the  JGL 
Group's  assertion  that  its  cattle 
acquisition  value  shotild  be  used  as  the 
COP  and  constructed  value  (CV)  of  the 
traded  cattle.  The  petitioners  argue  that 
the  use  of  acquisition  costs  contradicts 
the  rationale  set  forth  in  past  cases. 
However,  the  petitioners  suggest  that 
the  JGL  Group's  acquisition  costs  could  ' 
be  used  as  facts  available,  if  they  are 
first  adj\isted  to  reflect  the  difference 
between  the  suppliers'  costs  (including 
labor)  and  the  acquisition  price  of  the 
JGL  Group. 

The  petitioners  argue  that  whether  or 
not  the  sample  of  suppliers  was 
statistically  valid  or  not,  the  Department 
must  rely  on  facts  available  (i.e.,  the 
suppliers'  cost)  to  complete  the 
proceeding  vdthin  the  statutory 
deadlines.  The  petitioners  contend  that, 
because  of  the  substantial  number  of 
cattle  suppliers  to  the  JGL  Group,  it  was 
clear  from  the  outset  that  any  cost  data 
would,  at  best,  be  proxy  costs.  Further, 
the  petitioners  contend  that  because  it 
was  never  practicable  for  the 
Department  to  obtain  the  necessary 
information,  under  subsection  776(a)(1) 
of  the  Act,  it  was  appropriate  for  the 
Department  to  resort  to  facts  otherwise 
available  by  sampling  five  of  the  JGL 
Group's  suppliers.  According  to  the 
petitioners,  section  776(a)(1)  of  the  Act 
does  not  require  statistical  sampling. 
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The  petitioners  point  out  that  the  JGL 
Group  is  subject  to  this  investigation  at 
the  insistence  of  the  CCA  and  that  it  is 
ironic  for  the  CCA  to  assert  that  a 
sample  is  not  statistically  valid,  given 
that  its  own  position  at  the  outset  of  this 
investigation  was  for  the  Department  to 
select  the  largest  producers  and  not  to 
use  a  statistically  valid  sample  to  choose 
respondents. 

The  JCL  Group  argues  that  there  are 
insurmountable  practical  problems  that 
preclude  the  Department  from 
calculating  accurate  dumping  margins 
on  its  traded  cattle  sales  using  cost  data 
obtained  from  the  JGL  Group's  cattle 
suppliers.  The  respondent  argues  that 
the  Department  simply  has  no  usable 
cost  of  production  data  from  suppliers, 
as  a  result  of:  (1)  the  huge  number  of 
suppliers  to  the  JGL  Group;  (2)  the 
inevitable  time  presstues  of  the 
investigation;  (3)  the  simple  inability  of 
family  farmers  to  provide  meaningful 
data,  due  to  the  limitations  of  their 
businesses  and  record  keeping;  and  (4) 
the  Department's  failure  to  follow 
statutory  requirements  for  sampling. 
Therefore,  the  JGL  Group  argues  that,  if 
the  Department  decides  to  use  the 
traded  cattle  sales,  the  only  vahd, 
complete  product-specific  cost  data 
available  are  the  JGL  Group's  verified 
acquisition  costs. 

'The  JGL  Group  argues  that  supplier 
data  obtained  by  the  Department  is 
incomplete  because  it  only  covers  three 
of  the  14  products  sold  in  both  Canada 
and  the  United  States.  The  JGL  Group 
notes  that  it  sold  55  different  products 
in  Canada.  Moreover,  the  JGL  Group 
claims  that  six  product-specific  costs 
obtained  by  the  Department  are 
critically  flawed  because  they  are  not  in 
fact  product-specific,  but  rather  are  the 
weighted  average  cost  per  pound  of  all 
types  of  cattle  produced  by  the 
individual  supplier.  The  JGL  &oup 
argues  that  the  reported  supplier  costs 
do  not  reflect  a  lack  of  cooperation,  but 
rather  the  fact  that  no  small  producers 
can  or  do  track  costs  on  an  animal- 
specific  basis.  On  the  other  hand,  the 
JGL  Group  argues  that,  as  the 
Department  observed,  buyers  like  the 
JGL  Group  purchase  many  animals  at 
auction  and  the  exact  weight,  gender 
and  type  of  each  animal  is  known  and 
is  reflected  in  the  price  paid. 

The  JGL  Group  argues  that  the  sample 
selected  by  the  Department  is  not 
statistically  valid  and  that  the  resulting 
data  is  not  representative  of  the  greater 
population.  The  JGL  Group  asserts  that 
under  Sections  m  f-l{a)  and  (b)  of  the 
Act  the  Department  must  use  only 
"statistically  valid  samples."  In 
addition,  the  JGL  Group  contends  that 
due  process  requires  samples  to  be 


representative,  citing  National  Knitwear 
&■  Sportswear  Ass'n  v.  United  States, 
779  F.  Supp.  1364,  1373  (OT,  1991), 
where  the  court  stated,  'The 
representativeness  of  the  investigated 
exporters  is  the  essential  characteristic 
that  justifies  an  "all  others"  rate  based 
on  the  weighted  average  for  such 
respondents." 

In  regard  to  the  statistical  validity  of 
the  sample,  the  JGL  Group  asserts  that 
the  Department  failed  to  use  a  sound 
sampling  methodology  in  its  selection 
process.  The  JGL  Group  asserts  that:  (1) 
The  Department's  sample  was  too  small 
given  the  size  and  heterogeneity  of  the 
relevant  producer  universe  (i.e.,  five  out 
of  thousands  of  suppliers)  and  the 
corresponding  variance  in  products  and 
costs;  (2)  the  sample  suffered  from  a 
lack  of  strict  sampling  procedures;  and, 
(3)  even  the  minimal  sampling 
procediues  that  were  described  were  not 
followed.  The  JGL  Group  concludes  that 
the  Department's  sample  therefore 
violates  the  statutory  requirement  that 
any  samples  selected  be  statistically 
valid. 

Furthermore,  the  JGL  Group  asserts 
that  the  Department  deprived  it  of  its 
procediual  rights  as  delineated  in  the 
statute  by  failing  to  consult  with 
exporters  and  producers  regarding  the 
selection  method  to  be  employed.  The 
JGL  Group  asserts  that  imder  Sections 
777  f-l(a)  and  (b)  of  the  Act  the 
Department  is  required  "to  the  greatest 
extent  possible,  to  consult  with  the 
exporters  and  producers  regarding  the 
method  to  be  used  to  select  exporters, 
producers  or  types  of  products."  The 
JGL  Group  states  that  at  no  stage  of  the 
selection  process  was  it  consulted  by 
the  Department  on  the  supplier 
selection  methodology.  Moreover,  the 
JGL  Group  asserts  that  to  the  extent  that 
it  was  advised  as  to  how  the  suppliers 
would  be  selected,  the  Department 
failed  to  adhere  to  its  stated 
methodology,  as  it  failed  to  identify  or 
select  from  the  largest  producers. 

The  JGL  Group  argues  that  if  the 
Department  nonetheless  decides  to 
include  sales  of  traded  cattle  in  the 
antidimiping  analysis,  then,  as 
contemplated  in  its  April  8, 1999, 
decision  memorandiun,  it  should  use 
the  JGL  Group's  acquisition  costs  as  a 
non-adverse  siurogate  for  the  producer's 
cost.  The  JGL  Group  argues  that  the 
acquisition  costs  are  product-specific 
(i.e.,  providing  a  cost  for  each  imique 
combination  of  weight  band,  gender  and 
type),  as  verified  by  the  Department. 
Further,  the  JGL  Group  argues  that  no 
provision  in  the  statute  requires  the 
Department  to  use  the  COP  of  producers 
in  applying  the  cost  test  to  sales  made 
by  resellers. 


Moreover,  the  JGL  Group  argues  that 
economic  theory  supports  the  use  of 
acquisition  cost  as  a  conservative 
estimate  of  production  costs.  The 
respondent  argues  that  in  competitive 
markets,  such  as  the  cattle  market,  the 
market  price  for  any  given  animal  will 
be  reflective  of  the  industry's  average 
cost,  plus  a  return  on  equity.  Thus,  the 
JGL  Group  argues  that,  rather  than 
reflecting  the  costs  of  a  single  supplier, 
as  gathered  by  the  Department,  market 
prices  reflect  the  costs  of  the  industry  as 
a  whole,  and  are  a  better  indicator  of 
production  costs.  The  JGL  Group  argues 
that  the  Department's  findings  relating 
to  the  five  suppliers  support  these 
economic  principles,  since  although 
some  of  the  suppliers  showed  marginal 
losses,  most  showed  profits,  and  for  the 
five  overall,  revenues  exceeded  costs. 
The  JGL  Group  argues  that  the 
Department  should  use  its  cattle 
acquisition  costs  as  a  reasonable  proxy 
for  the  cost  of  production  as  non- 
adverse  facts  available. 

Further,  the  JGL  Group  asserts  that  the 
results  of  the  Department's  limited 
sampling  confirms  the  appropriateness 
of  using  acquisition  costs  to 
conservatively  estimate  production 
costs.  The  JGL  Group  argues  that  overall 
revenues  for  the  five  suppliers  selected 
by  the  Department  were  in  excess  of 
their  costs  and  their  revenues 
correspond  to  the  JGL  Group's 
acquisition  costs,  therefore  the 
Department  should  use  the  acquisition 
values  in  the  below  cost  test  for  the  final 
determination. 

Finally,  the  JGL  Group  argues  that  in 
order  to  perform  a  below  cost  test  on 
sales  of  traded  cattle,  the  Department 
could  use  the  JGL  Group's  own 
production  costs  as  a  proxy  for  the 
supplier  costs.  The  JGL  Group  further 
argues  that  the  cost  of  production  data 
for  cull  cows  and  bulls  (i.e.,  ctilled 
cattle)  is  not  at  issue,  as  the  supplier's 
cost  is  zero  since  culls  are  typically 
used  as  production  assets  for  other  types 
of  products  [e.g.,  milk  from  dairy  cows 
or  calves  for  breeder  cattle).  The  JGL 
Group  argues  that  the  value  cf  such 
"cuU"  by-products  is  the  acquisition 
price  paid  by  the  JGL  Group  (i.e.,  the 
suppher's  sale  price). 

tfOC  Position:  In  addition  to  the  sale 
of  its  own  self-produced  cattle,  JGL 
purchased  and  resold  a  large  number  of 
cattle  produced  by  other  Canadian  cattle 
operations.  Because  the  suppliers  of 
JGL's  traded  cattle  did  not  appear  to 
have  had  knowledge  of  the  ultimate 
destination  of  the  cattle  they  suppUed  to 
JGL,  we  decided  to  include  JGL's  traded 
cattle  sales  in  the  calculation  of  JGL's 
weighted  average  margin.  For  a 
discussion  of  the  Department's  decision 
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to  include  the  traded  cattle  sales  in  the 
final  detennination,  see  JGL  Group  Sales 
Comment  5  above  (Traded  Cattle  Sales). 
Once  it  was  determined  that  these 
traded  cattle  sales  were  to  be  included 
in  our  analysis,  in  order  to  obtain  the 
actual  cost  of  producing  these  cattle,  it 
was  necessary  to  obtain  the  supplier's 
actual  production  costs.  Accordingly, 
the  Department  solicited  cost  of 
production  information  from  a  sampling 
of  JGL's  suppliers. 

We  agree  with  both  parties  that  the 
per-unit  costs  submitted  by  the 
producers  of  the  traded  cattle  are 
unusable  for  purposes  of  determining 
whether  the  home  market  sales  of  traded 
cattle  were  made  at  prices  above  their 
cost  of  production.  The  Department 
verified  three  of  the  five  selected  traded 
cattle  producers  and  found  that,  while 
they  had  cooperated  to  the  best  of  their 
ability,  what  books  and  records  they  did 
maintain  did  not  allow  them  to  track 
and  report  product-specific  costs. 
Additionally,  we  found  that  the  various 
cattle  types  were  raised  together  in  the 
same  lots,  making  it  difficult  for  the 
producers  to  separate  costs  by  cattle 
type  or  weight.  As  a  result,  the  per-unit 
costs  supplied  by  the  producers/ 
suppliers  are  critically  flawed  because 
they  are  not  product-specific  costs,  but 
rather  are  simply  the  weighted  average 
cost  per  poimd  of  all  types  of  cattle 
produced. 

While  we  concede  that  a  larger 
sample  could  have  achieved  a  greater 
cross  representation  of  the  population  of 
the  traded  cattle  suppliers,  two  factors 
prevented  us  from  expanding  our 
sample:  (1)  The  inability  to  sample 
traded  cattle  suppliers  who  sold  to  JGL 
through  auction  houses,  and  (2)  The 
large  size  of  the  population  of  suppliers. 
In  our  discussions  with  the  JGL  Group, 
the  respondents  informed  the 
Department  that  their  traded  cattle 
suppliers  number  in  the  thousands,  and 
that  the  overwhelming  number  of  these 
traded  cattle  are  purchased  by  the  JGL 
Group  at  livestock  auctions.  The  JGL 
Group  also  stated  that  because  the 
auction  houses  handle  the  paperwogrk 
between  buyer  and  seller  and  they  do 
not  maintain  these  records  in  an 
accessible  format,  it  would  be  nearly 
impossible  to  identify  the  individual 
producers  of  cattle  purchased  at 
auction.  Thus,  it  was  not  possible  to 
select  a  sample  of  the  entire  population 
of  the  producers  of  JGL  Group's  traded 
cattle  sales. 

Moreover,  £aced  with  a  population  of 
thousands,  and  the  limited  time 
between  the  submission  of  the  JGL 
Group's  questionnaire  responses  and  the 
preliminary  detennination,  the 
Department  determined  that  it  would 


select  only  a  manageable  number  of  the 
JGL  Group's  direct  suppliers  of  traded 
cattle.  The  reasonableness  of  this 
limited  sample  is  supported  by  the  fact 
that  the  CCA  had  to  hire  outside 
accountants  to  assist  these  smaU 
farmers/cattlemen  in  responding  to  the 
Department.  A  larger  sample  of 
producers  of  traded  cattle  would  simply 
have  overwhelmed  both  the  Department 
and  the  JGL  Group.  It  was  thought  at  the 
time  that  a  limited  sample  of  the  JGL 
Group's  suppliers  would  provide  a 
reasonable  picture  of  the  cost  structtue 
and  profitability  of  the  formers/ 
cattlemen.  Unfortunately,  the 
Department  found  that  these  suppliers' 
limited  records  did  not  allow  them  to 
provide  product-specific  costs  by  weight 
band,  gender,  and  cattle  type. 

However,  the  issues  raised  about  our 
sample  obscure  the  larger  point  that 
regardless  of  the  sampling  technique 
used  in  this  case,  it  appears  that  the 
responding  cattle  suppliers  would  still 
not  have  been  able  to  provide  usable 
data.  That  is,  we  believe  that  if  the 
Department  had  selected  a  larger,  more 
scientific  sample,  the  selected  farmers/ 
cattlemen  would  similarly  have  been 
unable  to  provide  usable  data.  As  stated 
above,  we  agree  with  respondents  that, 
at  this  level  in  the  industry,  the  farmer/ 
cattlemen's  limited  records  and  ranch 
size  did  not  allow  them  to  provide  costs 
by  weight  band,  gender,  and  cattle  type, 
llierefore,  no  matter  what  sampling 
technique  or  sample  size  the 
Department  chose,  we  would  still  be 
&ced  with  using  facts  otherwise 
available  to  determine  actual  production 
costs. 

We  disagree  with  the  respondents' 
arguments  that  the  Department  violated 
their  procedural  rights  and  that  we 
failed  to  follow  our  intended 
procedures.  First,  we  are  surprised  that 
the  respondents  have  concluded  that 
they  were  not  consulted  by  the 
Department.  Contrary  to  their  assertion, 
the  Department  was  in  frequent  contact 
with  respondents'  counsel  on  this 
specific  issue.  Not  only  did  we 
specifically  request  and  obtain  JGL's 
accounts  payable  listing,  but  we 
subsequently  requested  that  JGL  provide 
information  on  a  short  list  of  50  direct 
suppliers  of  traded  cattle.  We  also  had 
several  discussions  concerning  the 
problems  of  obtaining  data  from  auction 
houses.  Moreover,  section  777A(b) 
states  that  "[t)he  authority  to  select 
averages  and  statisticadly  valid  samples 
shall  rest  exclusively  with  the 
administering  authority."  Thus,  the 
final  decisions  on  how  large  a  sample 
should  be  and  how  the  sample  should 
be  selected  rest  exclusively  with  the 
Department.  Second,  despite  the 


respondents'  erroneous  assumption  that 
we  intended  to  sample  JGL's  largest 
suppliers,  it  is  obvious  that  such  an 
approach  would  have  been  impossible. 
As  JGL  asserted,  it  was  impossible  even 
to  identify  the  suppliers  from  whom  JGL 
purchased  cattle  though  auction  houses, 
let  alone  to  identify  the  largest  of  such 
suppliers. 

m  any  event,  the  Department  is 
obligated  to  complete  its  investigation 
within  the  statutory  deadlines,  and  must 
determine  a  cost  of  production  of  cattle 
for  the  JGL  Group's  suppliers.  Unlike 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Fresh  Atlantic  Salmon 
from  Norway,  56  FR  7661,  7672  (1991), 
the  producers'  actual  costs  are  not 
ayailable  in  this  case.  Section  776(a)(1) 
of  the  Act  authorizes  the  Department  to 
use  facts  otherwise  available  where  the 
"necessary  information  is  not  available 
on  the  record."  In  selecting  the  facts 
otherwise  available  for  this  case,  the 
Department  finds  that,  given  the 
cooperation  of  the  JGL  Group  and  its 
five  selected  traded  cattle  producers,  the 
application  of  non-adverse  facts 
available  is  warranted.  Also,  we  believe 
that  the  suppliers  of  traded  cattle  that 
we  selected  are  representative  of  the 
larger  population  in  terms  of  farm/ranch 
size  and  sophistication  of  records,  and 
that  much  of  the  aggregate  financial  data 
is  representative.  Therefore,  we  have 
adjusted  the  JGL  Group's  reported 
acquisition  price  of  traded  cattle  to 
reflect  the  producers'  cost  of 
production.  Since  the  acquisition  prices 
are  the  revenues  of  the  suppliers,  we 
have  increased  the  acquisition  prices  by 
the  average  loss  of  the  five  producers  to 
obtain  the  cost  of  the  average  supplier. 
The  aggregate  financial  data  supplied  by 
the  five  producers  do  not  suffer  from  the 
problems  reflected  in  the  per-unit  data. 
In  addition,  the  acquisition  prices  are 
product-specific  and  are  available  for  all 
of  the  products  reported  on  the  sales 
databases. 

2.  Cost  Adjustments  for  Traded  Cattle 

The  petitioners  argue  that  the  use  of 
incomplete  or  estimated  production 
costs  for  the  suppliers,  based  upon  the 
data  verified,  could  have  the  effect  of 
rewarding  respondents  with  a  lower 
margin  by  virtue  of  the  fact  that  their 
accoimting  records  do  not  track  all 
costs.  Moreover,  petitioners  argue  that 
labor  expenses  should  be  included  in 
the  cost  of  production  of  the  traded 
cattle.  The  petitioners  cite  the  SAA  at 
835,  noting  that  the  Department 
computes  a  "representative  measure  of 
the  materials,  labor,  and  other  costs, 
including  financing  costs,  incurred  to 
produce  the  subject  merchandise" 
(emphasis  added).  The  petitioners  also 
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cite  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Preserved  Mushrooms  fmm  India,  63  FR 
72246,  72249  (December  31, 1998) 
{Mushrooms  from  India)  (Comment  1), 
where  the  Department  stated  that  when 
a  respondent's  normal  accounting 
practices  result  in  a  mis-allocation  of 
production  costs,  it  will  adjust  the 
respondent's  costs  or  use  alternative 
calculation  methodologies  to  more 
accurately  reflect  the  actual  costs 
incurred  to  produce  the  merchandise. 
Thus,  the  petitioners  argue  that  the 
ranchers  incur  a  real  economic  cost 
through  their  own  labor  and  that  the 
Department  should  recognize  the  labor 
costs  for  purposes  of  the  antidiunping 
law.  The  petitioners  argue  that  the 
Department  imputes  a  cost  to  family 
labor  since  the  owner  of  a  business 
expects  a  minimum  return  for  his  labor 
as  well  as  a  return  on  his  investment, 
and  wages  and  costs  should  not  be 
excluded  from  the  cost  of  production 
simply  because  it  was  not  a  grower's 
practice  to  pay  wages  to  family 
members;  in  support,  the  petitioners  cite 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Fall-Harvested  Round 
White  Potatoes  From  Canada,  48  FR 
51669  51674  (November  10. 1983);  and 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Fresh  Kiwifruit  from 
New  Zealand.  57  FR  13695, 13705 
(April  17, 1992). 

'The  petitioners  further  question 
various  other  cost  elements  within  the 
suppliers'  cost  build-ups,  such  as  the 
depreciation  expense  for  breeder  cattle. 
The  petitioners  note  that  with  respect  to 
the  JGL  Group,  both  the  Sorensons  and 
Mr.  Anderson  included  some 
depreciation  costs  for  their  breeder 
cows;  however,  the  two  differed 
significantly  on  the  period  of 
depreciation.  The  petitioners  contend 
that  neither  party  included  any 
depreciation  expense  for  bulls  and 
recommend  the  inclusion  of  the  expense 
using  the  average  life.  Specific  to  the 
Sorensons,  the  petitioners  contend  that 
no  costs  were  assigned  for  slough  hay  or 
green  feed.  The  petitioners  claim  that 
this  issue  was  not  addressed  in  the  cost 
verification  report.  The  petitioners 
indicate  that  additional  errors  were 
noted  in  the  cost  verification  report 
which  they  claim  could  effect  the 
reliability  of  the  submitted  data. 

Regarding  Mr.  Anderson,  the 
petitioners  noted  that  because  the  grain 
market  prices  used  in  calculating 
normal  value  were  misquoted  from  the 
Saskatchewan  Department  of 
Agriculture's  data,  the  Department 
should  use  the  correct  data  in  the  GOP 
and  CV  calculations  for  the  final 
determination.  Finally,  the  petitioners 


argue  that  the  conclusions  made  by  the 
Department  for  the  three  verified  JGL 
Group  suppliers  should  be  applied  to 
the  two  unverified  suppliers. 

The  JGL  Group  contends  that  if  the 
Department  does  decide  to  use  the 
limited  supplier  cost  data,  although 
several  adjustments  would  be  necessary 
to  the  calculation  of  costs,  there  is  no 
basis  for  imputing  a  labor  cost  for  any 
of  the  chosen  suppliers  as  they  are  all 
sole  proprietor  farmers.  The  JGL  Group 
argues  that  under  tax  and  accoimting 
rules  sole  proprietors  are  discouraged 
from  paying  themselves  wages. 
Furthermore,  the  JGL  Group  argues  that 
such  treatment  is  reasonable  since  none 
of  the  suppliers  incur  any  actual  labor 
cost,  but  rather  as  the  owners  of  their 
farms  take  their  return  on  investment  as 
profits.  Moreover,  they  assert  that  the 
Department  has  no  clear  statutory 
authority  to  impute  such  labor  expenses 
for  sole  proprietor  farmers,  since  farm 
and  the  sole  proprietor  are  the  same 
entity,  and  thus  the  affiliated  party 
transactions  rules  imder  section 
773(f)(2)  of  the  Act  would  not  apply. 

The  JGL  Group  argues  that  the 
suppliers  provided  separate  cost  data  for 
1997  and  1998,  but  the  Department 
requested  that  they  focus  on  calendar 
year  1998,  as  it  more  closely 
corresponded  to  the  POl.  Respondents 
assert,  however,  that  in  the  case  of 
Edward  Steinke  it  is  more  appropriate  to 
use  1997  costs,  as  all  sales  to  the  JGL 
Group  occurred  in  1997.  Additionally, 
in  the  case  of  Sorenson,  the  JGL  Group 
maintains  that  1998  costs  should  only 
be  used  for  backgrounded  cattle,  and 
that  1997  reported  costs  should  be  used 
for  weaned  cattle.  In  this  regard,  the  JGL 
Group  suggests  that  unless  the 
Department  uses  1997  cost  data  as 
indicated  above,  there  will  be  a 
mismatch  between  the  products  sold  to 
the  JGL  Group  and  the  calculated  costs. 

In  the  case  of  Brian  Donison, 
respondents  contend  that  computing 
interest  expense  on  a  "cost  of  goods 
sold"  basis  is  distortive,  as  it  does  not 
consider  borrowing  costs  for  land.  The 
JGL  Group  argues  that  land,  a  family 
farmer's  primary  production  asset,  is  not 
reflected  in  the  cost  of  goods  sold. 
Therefore,  under  the  Department's 
traditional  approach  to  interest  expense, 
no  interest  expense  is  allocated  to  the 
purchase  of  land.  The  JGL  Group 
suggests  that  it  would  be  reasonable  to 
allocate  interest  expense  between 
Donison's  grain  farming  and  cattle 
feeding  operations  based  on  the  asset 
acquisition  cost  methodology  previously 
submitted  by  Donison. 

DOC  Position:  As  noted  in  JGL  Cost 
Comment  1  above,  we  resorted  to  the 
use  of  non-adverse  facts  available  for  the 


costing  of  the  JGL  Group's  traded  cattle 
sales.  However,  in  order  to  rely  on  the 
aggregate  financial  data  provide  by  the 
five  suppliers  we  have  adjusted  the  data 
to  account  for  minor  problems  found  at 
verification. 

We  increased  the  reported  cost  of 
manufacturing  for  each  of  the  suppliers 
to  accoimt  for  labor  supplied  by  the 
owner.  We  consider  labor  supplied  by 
the  owners  of  the  farms  or  ranches  to  be 
affiliated  transactions  as  covered  under 
section  773(f)(2)  of  the  Act.  In  this  case, 
the  farmer-cattleman  is  the  owner  of  the 
farm-ranch  and  therefore  is  affiliated.  In 
accordance  with  section  773(f)(2)  of  the 
Act.  we  tested  the  labor  cost  charged 
between  the  affiliates  to  determine  if 
that  element  of  value  fairly  reflects  the 
amount  usually  reflected  for  sales  of 
that  element  in  the  market  under 
consideration.  We  do  not  consider  zero 
labor  costs  to  be  reflective  of  an  arm's 
length  price.  Thus,  we  have  adjusted  the 
suppliers'  reported  production  costs  to 
include  a  market  value  for  the  owner's 
labor. 

With  respect  to  the  depreciation 
expense  calculations  for  Sorenson  and 
Anderson,  we  agree  with  the  petitioners 
that  a  cost  should  be  included  for  the 
depreciation  of  bulls.  Specific  to 
Sorenson,  wenote  that  pasture  costs 
were  addressed  in  the  cost  verification 
report  and  certain  expenses  have  been 
included  in  the  reported  costs  for  hay 
and  green  feed.  See  Verification  Report 
on  the  Cost  of  Production  Data 
submitted  by  the  Sorenson  Brothers 
from  Taija  Slaughter  to  Neal  Halper, 
dated  August  3. 1999.  at  8.  Additionally, 
the  report  notes  a  minor  adjustment  for 
repairs  and  maintenance  expenses 
which  should  be  included  in  Sorenson's 
cattle  costs  of  manufactiuing.  Specific  to 
Anderson,  we  agree  with  the  petitioners 
that  the  market  grain  prices  which  were 
misquoted  in  the  COM  calculation 
shoiild  be  corrected.  Regarding 
Donison's  interest  expense  calculation 
methodology,  we  disagree  with  the 
respondent  that  the  interest  expense 
should  be  allocated  on  an  asset-based 
methodology.  We  point  to  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Fresh  Atlantic  Salmon 
From  Chile,  63  FR  31411,  31430  (June 
9, 1998)  (Salmon),  where  we 
"recognized  that  [our)  normal  method  of 
calculating  financial  expenses  on  the 
basis  of  cost  of  goods  sold,  without 
special  allocations  to  specific  divisions 
or  assets,  provides  a  reasonable  measure 
of  the  cost  incurred  for  the 
merchandise."  Thus,  for  this  final 
determination,  we  have  maintained  our 
practice  to  calculate  financial  expenses 
based  on  the  cost  of  goods  sold 
denominator. 
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We  disagree  with  the  JGL  Group's 
argiunent  fiiat  certain  of  the  suppliers' 
data  should  be  based  on  the  1997  cost 
data  instead  of  ttie  POI  or  1998  data,  the 
closest  corresponding  year.  The 
Department's  general  policy  is  to  use  the 
cost  of  producing  the  merchandise 
during  the  POI  or  POR,  rather  than  the 
cost  of  the  sales  during  that  period.  In 
accordance  with  section  773(b)(3)  of  the 
Act,  we  calculate  average  costs  incurred 
"during  a  period  which  would 
ordinarily  permit  the  production  of  that 
foreign  like  product  in  the  ordinary 
course  of  business."  (emphasis  added) 
We  note  that  section  773(b)(3)  does  not 
direct  the  Department  to  use  the  cost  of 
goods  sold,  but  rather,  the  cost  of 
production.  Consistent  with  this 
provision,  we  normally  require 
respondents  to  report  their  cost  of 
production  for  the  subject  merchandise 
during  the  period  of  investigation  or 
review  [i.e.,  the  cost  to  produce  the 
merchandise  during  the  period  in  which 
they  are  making  sales,  as  opposed  to  the 
cost  to  produce  each  individual  product 
sold  during  the  reporting  period). 

While  we  recognize  that  we  have 
deviated  from  this  general  policy  in  a 
few  instances,  these  departures  were 
due  to  unique  circumstances 
surrounding  the  particular  cases.  For 
example,  in  the  Salmon  from  Chile  case, 
the  Department  did  not  calculate  a  cost 
of  cultivation  for  the  POR  because  a 
one-year  period  is  insufficient  to 
capture  the  costs  of  production  of  that 
foreign  like  product  in  the  ordinary 
course  of  business  as  required  by 
section  773(b)(3)(A),  since  the  growing 
period  for  salmon  averages  from 
between  two  and  three  years.  The 
Department  therefore  had  to  extend  the 
cost  calculation  period  to  include  the 
entire  growing  period  most  recently 
completed  (i.e.,  the  period  which  would 
permit  the  production  of  the  product). 
In  the  instant  case,  feeders  are  usually 
fed  for  a  half  to  a  full  year  before  being 
sold,  such  that  the  ordinary  production 
period  does  not  extend  outside  the  POI. 

In  Large  Newspaper  Printing  Presses 
and  Components  Thereof,  Whether 
Assembled  or  Unassembled,  from 
Germany,  61  FR  38166  (July  23, 1996) 
(.LNPP).  we  computed  the  COP  and  CV 
based  on  the  specific  costs  inciured  for 
each  sale.  However,  since  these  are 
custom-made  products,  with  no  two 
newspaper  presses  being  the  same,  we 
had  no  option  but  to  use  the  cost 
incxirred  for  each  POI  sale,  even  though 
some  of  the  costs  stray  outside  the  POI. 
With  cattle  being  a  commodity-type 
product,  the  reasons  for  deviation  from 
our  normal  practice  in  LNPP  clearly  do 
not  apply. 


In  summary,  the  Department  has  a 
consistent  and  predictable  practice 
regarding  the  proper  cost  calculation 
period  for  COP  and  CV;  that  is,  to  use 
the  actual  cost  of  manufacturing 
incurred  during  the  period  of 
investigation  or  review.  Only  in  unusual 
circiunstances  has  the  Department 
deviated  from  this  approach.  We  found 
no  similar  circumstances  in  the  cattle 
case.  We  do  not  consider  the  JGL 
Group's  argument  sufficient  groimds  for 
deviating  from  oiu*  normal  practice. 

Pound-Maker 

1.  By-Product  Costs 

In  the  process  of  producing  fuel  grade 
ethanol  from  wheat,  water,  enzymes, 
and  yeast,  Poimd-Maker  also  produces 
wet  distillers  grain  (WDG)  and  thin 
stillage  (TS).  "The  company  transfers  all 
of  the  WDG  and  TS  produced  in  the 
ethanol  division  to  its  cattle  division 
where  it  is  used  in  cattle  feed  to  reduce 
the  amounts  of  barley,  other  grains,  and 
silage  that  would  otherwise  be 
consumed.  In  its  normal  accounting 
system,  Poimd-Maker  records  the 
transfers  of  WDG  and  TS  using  a 
formula  tied  in  part  to  the  average 
monthly  price  of  barley.  These  transfers 
are  eliminated  by  Pound-Maker  in  the 
preparation  of  its  audited  financial 
statements.  The  petitioners  and  Poimd- 
Maker  disagree  as  to  whether  a  cost  for 
WDG  and  TS  should  be  included  in 
Poxmd-Maker's  COP. 

The  petitioners  argue  that  the 
Department's  cost  verification  report 
makes  it  clear  that  there  is  a  market 
value  for  WDG  and  TS,  despite 
assertions  to  the  contrary  by  Pound- 
Maker.  The  petitioners  submit  two 
publicly-available  documents  in  support 
of  their  claim  that  WDG  and  TS  are  sold 
in  the  U.S.  market  as  feed.  The 
petitioners  argue  that  the  inter- 
divisional  transfer  prices  recorded  by 
Poimd-Maker  do  not  appear  to  be 
distorted.  The  petitioners  note  that  in 
the  preliminary  determination  the 
Department  accepted  Pound-Maker's 
claim  that  WDG  and  TS  are  by-products 
of  ethanol  production  and  have  zero 
costs,  citing  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Furfuryl 
Alcohol  from  South  Africa,  60  FR 
22500.  22556  (May  8, 1995)  [Furfuryl 
Alcohol).  The  petitioners  argue  that  this 
case  is  not  applicable  as  the  Department 
accepted  the  Furfuryl  Alcohol 
respondent's  assigimient  of  zero  costs  to 
a  product  not  because  it  was  a  by- 
product, but  rather  because  the  cost  was 
effectively  captured  elsewhere.  The 
petitioners  claim  that,  in  the  instant 
investigation,  Pound-Maker's  use  of 
WDG  and  TS  reduces  the  feed  costs  that 


the  respondent  would  otherwise  incur 
to  feed  cattle,  and  that  the  use  of  zero 
costs  for  these  products  would 
imderstate  its  actual  cost  of  production. 

Pound-Maker  argues  that  its 
accounting  treatment  of  WDG  and  TS  as 
by-products  vvrith  zero  costs  is  fully 
justified.  Pound-Maker  claims  that  this 
treatment  should  be  accepted  since  the 
Section  773  (f)(1)(A)  of  the  Act  requires 
the  Department  to  compute  costs  of 
production  using  the  company's  own 
records,  unless  the  Department 
concludes  that  Pound-Maker's 
accounting  departs  bora  GAAP  or  does 
not  otherwise  reasonably  reflect 
production  costs.  Pound-Maker  claims 
that  the  Department  distinguishes 
between  co-products  and  by-products 
based  on  their  relative  sales  value  and 
that  by-products  are  assigned  zero  costs 
of  production  while  common  costs  are 
allocated  among  co-products.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Oil  Country  Tubular  Goods 
from  Argentina,  60  FR  33539,  33547 
(June  28, 1995)  [OCTGfrom  Argentina). 
Pound-Maker  argues  that  there  is 
imrebutted  record  evidence  that  TS,  in 
the  form  produced  by  the  company  [i.e., 
five  to  seven  percent  solids),  has  no 
commercial  value  and  is  not  sold 
anywhere  in  Canada.  Poimd-Maker 
states  that  it  provided  the  Department 
with  a  letter  from  a  Canadian  ethanol 
producer  that  produces  and  sells  TS,  but 
notes  that  the  ethanol  producer  further 
processes  its  TS  into  a  concentrated 
syrup  (20  percent  solids)  before  it  is 
sold.  Pound-Maker  argues  that 
significant  capital  investment  in  the 
form  of  additional  equipment  was 
necessary  for  this  company  to  produce 
the  concentrated  syrup  and  that  Pound- 
Maker  cannot  produce  the  same  TS 
product.  Pound-Maker  argues  that  the 
estimated  sales  value  of  WDG  is 
insignificant  in  relation  to  ethanol  and 
thus  is  properly  treated  as  a  by-product. 
Pound-Maker  notes  that  it  provided  the 
Department  with  a  letter  from  a 
Canadian  brewery  that  sold  a  product 
similar  to  WDG  known  as  "brewer's 
spent  grains"  and  the  market  value  of 
this  product  is  minor  in  relation  to  the 
value  of  ethanol.  Poimd-Maker  claims 
that  one  of  the  dociunents  submitted  by 
the  petitioners  supports  the 
respondent's  classification,  since  it 
refers  to  distillers  grains  as  by-products. 
Poxmd-Maker  argues  that  Furfuryl 
Alcohol  also  supports  its  assigimient  of 
zero  production  costs,  since  both 
Furfuryl  Alcohol  and  the  instant  case 
involve  a  respondent  that  treated  a  low- 
valued  product,  produced  by  one 
production  process  and  consumed  in 
another,  as  a  by-product.  Pound-Maker 
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argues  that,  if  the  Department  were  to 
determine  that  WDG  or  TS  is  a  co- 
product  rather  than  a  by-product,  the 
Department  should  allocate  the  costs  of 
the  wheat  input  based  on  the  relative 
sales  values  of  ethanol,  WDG  and  TS. 
Pound-Maker  claims  that  there  is  no 
legal  basis  for  using  its  inter-divisional 
transfer  price  to  value  WDG  and  TS  as 
it  does  not  reflect  any  actual  costs,  but 
rather  a  value  that  is  arbitrarily  assigned 
based  on  hypothetical  estimated  costs 
for  a  substitute  product. 

DOC  Position:  This  is  a  situation 
where  as  a  result  of  the  ethanol 
production  process,  two  residual 
products,  V\^G  and  TS,  are  generated. 
Even  though  there  is  a  market  for  these 
general  type  of  products,  they  are  not 
sold  by  the  company.  Instead,  they  are 
consumed  by  Pound-Maker's  cattle 
operations,  hi  the  normal  course  of 
business,  Pound-Maker  assigns  a  value 
to  the  inter-divisional  transfers  of  WDG 
and  TS;  however,  for  financial  statement 
purposes,  Poimd-Maker  does  not 
allocate  any  of  the  costs  to  produce 
ethanol  to  the  WDG  and  TS. 

The  Department's  long-standing 
practice,  now  codified  at  section 
773(f)(1)(A)  of  the  Act,  is  to  rely  on  a 
company's  normal  books  and  records  if 
such  records  are  in  accordance  with 
home  country  GAAP  and  reasonably 
reflect  the  costs  associated  with 
production  of  the  merchandise.  See 
Final  Determination  of  Sales  at  Less 
than  Fair  Value;  Certain  Hot-Rolled 
Flat-Rolled  Carbon-Quality  Steel 
Products  from  Bmzil,  64  FR  38756, 
38787  (July  19, 1999)  (Comment  47). 
Where  we  determine  that  a  respondent's 
normal  accounting  practices  result  in  an 
unreasonable  allocation  of  production 
costs,  the  Department  will  make  certain 
adjustments  or  use  alternative 
methodologies  to  more  accurately 
captiu^  the  costs  incurred.  See  Certain 
Cold-Rolled  and  Corrosion-Resistant 
Carbon  Steel  Flat  Products  From  Korea: 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews,  64  FR  12927, 
12949  (March  16, 1999)(Comment  19). 

While  we  agree  with  Poimd-Maker 
that  the  WDG  and  TS  are  appropriately 
classified  as  by-products  of  the  ethanol 
production  process,  we  disagree  with 
Pound-Maker's  claim  that  no  value 
should  be  assigned  to  the  inter- 
divisional  transfers  for  use  in  the 
production  of  cattle.  The  WDG  and  TS 
are  closely  tied  to  Pound-Maker's  cattle 
feeding  operations  in  that  WDG  and  TS 
account  for  a  significant  portion  of  cattle 
feed  and  TS  represents  the  only  source 
of  water  for  three  of  Pound-Maker's  six 
feedlot  wings.  To  assign  no  value  to 
these  residual  products  consumed  by  its 
cattle  feeding  operations  would  result  in 


an  unreasonable  allocation  of  costs 
between  its  two  divisions.  Clearly,  the 
cattle  operations  are  deriving  a  benefit 
fi-om  the  by-products  generated  from  the 
ethanol  plant.  This  situation  is  akin  to 
transfers  of  by-products  between 
diflierent  operations  in  a  steel  mill.  For 
example,  coke  gas  is  generated  from  a 
coking  plant  and  is  a  by-product  of  the 
coke  production  process.  If  this  coke  gas 
is  consumed  in  a  blast  furnace,  the 
coking  mill  process  will  receive  a  credit 
for  the  estimated  value  of  the  gas,  and 
the  operation  consuming  the  gas,  the 
blast  furnace  in  this  example,  will  be 
charged  the  same  estimated  value.  See    - 
Management  Accountants'  Handbook  at 
11-31  (Keller,  Bulloch,  Shultis,  4th  ed. 
1992).  Accordingly,  we  have  determined 
that  it  would  be  distortive  to  assign  no 
value  to  the  WDG  and  TS  consiuned  by 
Pound-Maker's  cattle  feeding 
operations,  and  have  determined  that  an 
adjustment  to  its  reported  costs  is 
appropriate. 

We  disagree  with  Pound-Maker's 
assertion  that  the  Department's  decision 
in  Furfuryl  Alcohol  supports  assignment 
of  zero  cost  to  WDG  and  TS.  hi  that 
case,  we  accepted  a  respondent's 
assignment  of  zero  costs  to  bagasse, 
which  is  used  in  furfural  production, 
not  because  it  was  a  by-product,  but 
rather  because  its  cost  was  effectively 
captured  in  the  respondent's  reported 
coal  costs. 

Since  we  have  determined  that  it  is 
appropriate  to  assign  value  to  the  WDG 
and  TS,  the  next  issue  is  to  decide  on 
the  most  appropriate  allocation  method. 
The  Management  Accountants' 
Handbook  at  11-25  offers  suggestions 
on  how  to  value  by-products  under 
different  scenarios,  including  situations 
where  there  is  an  established  market 
price  for  the  by-products,  situations 
where  ihe  by-product  is  an  alternative  to 
the  main  product  being  produced,  and 
most  appropriately  for  this  case, 
instances  where  by-products  are  usable 
as  substitutes  for  other  materials.  The 
textbook  reads,  "Here  the  value  placed 
on  by-products  is  determined  by 
working  from  the  price  of  the  material 
replaced." 

In  the  instant  case,  because  the  WDG 
and  TS  are  being  used  as  substitutes  for 
barley  and  other  grains  fed  to  cattle  on 
Pound-Maker's  feedlots,  it  would  be 
appropriate  to  assign  costs  to  the  WDG 
and  TS  using  the  value  of  the  grains 
replaced  in  the  feed  mixture.  An 
example  of  such  treatment  is  provided 
in  the  Management  Accountants' 
Handbook  at  11-31.  The  text  describes 
a  steel  plant  that  uses  by-products  of  its 
coke  operations  in  the  production  of 
other  products,  and  values  the  by- 
products based  upon  the  equivalent 


units  of  inputs  (e.g.,  fuel  oil,  coal)  that 
are  replaced.  As  noted  earlier,  Pound- 
Maker  assigns  values  to  tremsfers  of 
WDG  and  TS,  but  these  values  are 
eliminated  for  purposes  of  its  financial 
statements.  According  to  Pound-Maker, 
these  transfers  "reflect  values  arbitrarily 
assigned  by  PMA  •  *  *  based  on 
hjrpothetical  estimated  costs  for  a 
substitute  product  *  *  *."  See  Pound- 
Maker  rebuttal  brief  at  37.  Although 
Pound-Maker  seems  to  indicate  that  the 
arbitrary  nature  of  the  assigned  values  is 
a  defect  that  would  factor  against  the 
use  of  these  transfer  values,  the 
Management  Accountants'  Handbook  at 
11-9  states  that  "an  allocation  method 
must  be  found  that,  though  arbitrary, 
allocates  the  costs  on  as  reasonable  a 
basis  as  possible"  (emphasis  added). 

We  have  reviewed  the  formula  and 
methodology  used  to  derive  the  transfer 
values  and  have  determined  that  the 
amoimts  initially  recorded  for  these 
transfers  represent  a  reasonable  value 
for  the  cattle  feed  replaced  by  WDG  and 
TS.  Pound-Maker  has  referred  to  the 
amounts  recorded  as  "theoretical 
protein-equivalent  transfer  prices."  See 
Section  D  response  of  April  28, 1999,  at 
D-31.  The  formula  used  to  derive  these 
amounts  "calculates  an  amount  (value) 
based  on  the  dry  matter  content  of  the 
by-products  relative  to  the  value  of  feed 
barley."  See  Section  D  supplemental 
response  of  Jime  4,  1999,  at  SI>-10.  The 
transfer  prices  thus  represent  Pound- 
Maker's  own  estimate  of  the  value  of 
cattle  feed,  and  represent  the  most 
appropriate  value  to  be  assigned  to  the 
WDG  and  TS  consumed  during  the  POL 

In  addition,  we  found  that  there  are 
certain  costs  to  produce  WDG  and  TS 
that  are  incurred  after  the  split-off  point, 
and  we,  therefore,  assigned  those  costs 
to  the  WDG  and  TS  used  in  Pound- 
Maker's  cattle  feed. 

2.  G&A  Expenses  and  Financial 
Expenses — Cost  of  Sales  Denominator 

Pound-Maker  argues  that  the 
Department  erred  in  its  recalculations  of 
Pound-Maker's  general  and 
administrative  (G&A)  expense  rate  and 
financial  expense  rate  for  the 
preliminary  determination.  Pound- 
Maker  claims  that  in  these  rate 
calculations,  all  categories  of  cost  that 
are  in  the  cost  of  goods  sold  (COGS) 
denominator  must  also  be  in  the  per- 
unit  COM  figures  to  which  the  ratios  are 
applied,  and  vice  versa.  According  to 
Pound-Maker,  the  Department 
improperly  included  costs  in  its  COM 
that  were  not  included  in  the  COGS 
denominator. 

Pound-Maker  states  that,  for  sales  of 
its  own-produced  cattle,  the  COGS 
reflects  tiie  full  cost  of  those  cattie, 
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including  the  piirchase  cost  of  the  input 
feeder  cattle  and  all  costs  associated 
with  fattening  the  cattle.  Pound-Maker 
notes,  however,  that  its  COGS  also 
includes  the  cost  of  providing  custom- 
feeding  services  to  outside  investors, 
who  purchase  feeder  cattle  and  pay  a  fee 
to  Pound-Maker  for  fattening  their 
cattle.  According  to  Pound-Maker,  the 
COGS  for  these  custom-feeding  services 
includes  only  the  costs  of  fattening  the 
cattle,  and  does  not  include  the  cost  of 
the  original  input  feeder  cattle.  Poiind- 
Maker  claims  that  since  the  calculated 
G&A  and  financial  expense  rates  are  to 
be  applied  to  a  COM  figure  that  includes 
the  full  cost  of  fattened  cattle,  the 
company  adjusted  its  COGS 
denominator  to  include  the  input  feeder 
cattle  costs  for  custom-fed  cattle  that 
were  reported  in  Pound-Maker's  sales 
databases. 

Poimd-Maker  claims  that  the 
Department  erroneously  denied  this 
adjustment  for  the  preliminary 
determination,  producing  a  distortive 
result  that  allocated  more  G&A  and 
financial  expenses  than  Poimd-Maker 
actually  incurred.  Poimd-MAer  argues 
that  either  the  COM  for  custom-fed 
cattle  should  exclude  feeder  cattle  costs, 
or  the  G&A  and  financial  expense  rates 
should  be  calculated  using  an  adjusted 
COGS  figure  that  includes  feeder  cattle 
costs  for  custom-fed  cattle. 

Further,  Poimd-Maker  argues  that  the 
Department  routinely  permits 
adjustments  so  that  the  COM  and  COGS 
are  on  the  same  basis.  In  support, 
Pound-Maker  cites  Mushrooms  from 
India  at  72247,  in  which  the  Department 
stated,  "In  order  to  put  both  the  G&A 
rate  and  the  financial  expense  rate  on 
the  same  basis  as  the  per-unit  cost  of 
manufacturing,  we  excluded  certain 
expense  items  from  the  cost  of  goods 
sold  used  by  Agro  Dutch  as  the 
denominator  in  its  calculations." 

The  petitioners  argue  that  the 
Department  properly  rejected  Pound- 
Maker's  submitted  adjustment  to 
allocate  G&A  and  financial  expenses  to 
sales  of  custom-fed  cattle  on  the  basis  of 
its  own  COGS,  plus  the  value  of  feeder 
cattle  that  it  fed  but  did  not  own.  The 
petitioners  argue  that  the  Department's 
long-standing  practice  is  to  "compute 
G&A  and  interest  expenses  on  a 
company-wide  basis  as  a  percentage  of 
cost  of  sales,"  and  cite  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Stainless  Steel  Wire  Rod 
from  Taiwan,  63  FR  40461,  40472  (Jvily 
29, 1998).  The  petitioners  assert  that 
Poimd-Maker  sought  to  artificially 
inflate  its  COGS  of  custom-fed  cattle  by 
adding  in  the  acquisition  cost  of  the 
feeder  cattle,  thus  reducing  the  G&A  and 
financial  expenses  allocated  to  its  sales 


of  own-produced  cattle.  The  petitioners 
argue  that  Mushrooms  from  India  and 
other  cases  cited  by  Pound-Maker  may 
support  the  Department's  practice  of 
adjusting  COM  or  COGS,  but  the 
petitioners  note  that  in  none  of  Pound- 
Maker's  cited  cases  was  the  Department 
asked  to  adjust  COGS  by  adding  costs 
that  the  respondent  company  did  not 
incur  and  that  are  not  recorded  in  its 
financial  statements.  The  petitioners 
also  note  that  nothing  in  the  statute 
requires  that  COM  and  COGS  be  on  the 
same  basis. 

The  petitioners  argue  that  the 
constructed  value  of  custom-fed  cattle 
should  properly  include  all  expenses 
that  were  incuned  by  the  actual  owners 
of  the  cattle  and  the  absence  of  such 
expenses  makes  irrelevant  Pound- 
Maker's  arguments  that  the  Department 
allocated  more  costs  than  the 
respondent  inoured.  The  petitioners 
claim  that  the  Department  should 
remove  Pound-Maker's  overstated  sales 
that  were  identified  at  verification  and 
should  also  revise  the  denominator  for 
allocating  per-unit  feeder  cattle  costs  as 
indicated  in  the  cost  verification  report. 

EKX:  Position:  We  agree  with  Pound- 
Maker  that  the  denominator  in  the  G&A 
and  financial  expense  rate  calculations 
should  be  on  a  similar  basis  to  the  COM 
values  to  which  the  rates  will  be 
applied.  However,  Pound-Maker  is 
incorrect  when  it  states  that  we 
improperly  applied  the  G&A  and 
financial  expense  rates  to  a  COM  value 
that  is  not  on  the  same  basis  as  the 
COGS  denominator  used  to  derive  the 
rates.  Pound-Maker  provides  custom- 
feeding  services  to  outside  parties,  and 
the  COGS  for  these  services  includes 
only  the  costs  of  fattening  the  cattle 
(feeid  and  other  miscellaneous 
expenses).  However,  contrary  to  Pound- 
Maker's  assertions,  the  cost  of  the  input 
feeder  catUe  is  also  in  Poimd-Maker's 
COGS  denominator.  In  its  March  12, 
1999  submission,  Pound-Maker  stated, 
"Virtually  all  of  our  custom  feeders 
purchase  their  feeder  catUe  from  PMA." 
Therefore,  the  COGS  denominator 
already  includes  the  cost  of  custom-fed 
feeder  cattle  and  Poimd-Maker's 
proposed  adjustment  is  unnecessary.  As 
in  the  preliminary  determination,  we 
have  adjusted  the  denominators  in 
Poimd-Maker's  G&A  and  financial 
expense  rate  calculations  to  reflect  the 
COGS  shown  on  its  financial 
statements. 

Riverside-Grandview 

1.  Head-Days  Allocation  Methodology 

The  petitioners  argue  that  Grandview 
used  an  unreasonable  methodology  to 
allocate  certain  costs  between  its  own- 


produced  cattie  and  cattie  which  it 
custom-feeds  for  other  parties.  The 
petitioners  state  that  this  methodology, 
which  is  based  upon  head-days  (i.e.,  tiie 
number  of  days  a  head  of  cattle  was  on 
the  company's  feedlot),  does  not,  on  its 
face,  appear  to  be  unreasonable.  The 
petitioners  cite  to  Mushrooms  from 
India  at  72248,  where  the  Department 
allocated  costs  between  co-products  on 
a  weight  or  volume  basis.  However,  the 
petitioners  claim  that  Grandview's 
head-days  allocation  methodology,  even 
if  mathematically  accurate,  produces 
unreasonable  results  and  thus  should  be 
rejected  by  the  Department.  A  table 
containing  proprietary  information  was 
submitted  by  the  petitioners  in  support 
of  their  claim. 

The  petitioners  argue  that  the 
Department  should  neutralize  the 
impact  of  this  methodology  by 
allocating  costs  to  non-Riverside  custom 
fed-cattle  on  a  sales  value  basis. 

Riverside-Grandview  argues  that  the 
petitioners'  arguments  should  be 
rejected.  Riverside-Grandview  claims 
that  the  proprietary  exhibit  submitted 
by  the  petitioners  is  incorrect  in  a 
number  of  respects.  Riverside- 
Grandview  claims  that  the  Department 
addressed  this  issue  previously  at  the 
preliminary  determination,  and 
Riverside-Grandview  notes  that  it  did 
not  take  issue  with  the  Department's 
conclusion  at  that  time.  Riverside- 
Grandview  ai^gues  that  the  petitioners' 
proposed  methodology  would 
substantially  over-allocate  costs  to 
Riverside-Grandview. 

E>OC  Position:  We  agree  with 
Riverside-Grandview.  We  have 
reviewed  the  methodology  used  by  the 
respondent  to  allocate  certain  costs  and 
have  determined  that  it  is  reasonable. 
Since  Riverside-Grandview  provides  the 
same  feed  and  services  to  its  own  cattie 
and  to  custom-fed  cattie,  we  believe  the 
number  of  head-days  is  a  logical  and 
appropriate  allocation  method.  As  we 
noted  previously,  the  petitioners' 
analysis  contains  certain  mathematical 
errors.  See  Issues  Summary  for  the 
Preliminary  Determination,  dated  June 
30, 1999,  at  page  7.  We  believe  that 
reasonable  results  are  produced  when 
these  errors  and  the  respondent's  need 
to  cover  its  variable  costs  are  taken  into 
account.  Therefore  we  have  continued 
to  accept  the  head-days  allocation 
methodology  for  purposes  of  calculating 
Riverside-Grandview's  COP. 

2.  Claimed  Cost  Offset 

Riverside-&andview  argues  that  the 
Department  should  accept  its  submitted 
cost  offset  for  a  "disaster  claim." 
Riverside  notes  that  (1)  The  claim 
relates  to  its  November  30, 1998,  fiscal 
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year,  (2)  Its  auditors  determined  that 
Riverside-Grandview  qualified  for  the 
payment,  and  (3)  The  Department 
verified  Riverside-Grandview's  receipt 
of  the  claimed  amoimt.  Riverside- 
Grandview  argues  that,  since  its  outside 
auditors  have  confirmed  that,  in 
accordance  with  GAAP,  the  claim 
shoiild  have  been  reflected  in  its 
financial  statements,  and  since  the 
claim  relates  to  the  cost  reporting 
period,  the  Department  should  not 
exclude  this  offset. 

The  petitioners  argue  that  the  statue 
directs  the  Department  to  first  consider 
the  company  books  prepared  in  the 
normal  course  of  business  prior  to  the 
antidumping  investigation.  The 
petitioners  claim  that  such  records  carry 
the  presumption  of  correctness  and  the 
added  safeguard  that  they  were  not 
likely  designed  to  minimize  exposxue 
under  antidumping  laws.  The 
petitioners  argue  that  Riverside- 
Grandview  seeks  to  reduce  its 
production  costs  by  deducting  a  cost 
offset  that  was  not  recorded  in  its 
normal  accounting  records  during  the 
POI  because  the  funds  were  not  received 
until  after  the  POI.  The  petitioners  argue 
that  Riverside-Grandview's  failure  to 
record  the  claim  is  not  necessarily 
erroneous,  simply  because  the  auditors 
now  state  that  recording  the  claim 
would  have  been  consistent  with  GAAP. 
The  petitioners  argue  that  GAAP 
permits  companies  to  elect  how  to  treat 
various  items,  and  if  the  expenses  in 
question  were  not  extraordinary,  there  is 
no  basis  to  offset  those  expenses  by 
income  received  in  a  later  period. 

DOC  Position:  We  agree  with  the 
petitioners.  The  Department  normally 
relies  on  costs  recorded  in  a  company's 
accoimting  records  as  long  as  they  are 
recorded  in  accordance  with  GAAP  and 
reasonably  reflect  the  costs  of 
production.  See  section  773(f)(1)(A)  of 
the  Act.  The  disaster  claim  that 
Riverside-Grandview  seeks  to  apply  as 
an  offset  to  its  costs  was  not  recorded  in 
Riverside-Grandview's  normal  books 
and  records,  or  in  its  audited  financial 
statements,  and  we  have  no  basis  for 
applying  this  offset  to  reduce  its  costs  of 
production.  Despite  the  description 
used  for  the  claimed  offset,  Riverside- 
Grandview  did  not  incur  any  abnormal 
or  unusual  costs  during  the  cost 
reporting  period  and  thus  its  submitted 
costs,  without  the  claimed  offset, 
properly  reflect  its  normal  costs  of 
producing  the  subject  merchandise. 
Fiuther  discussion  of  this  issue  involves 
proprietary  information.  See 
Memorandiun  from  William  lones  to 
The  File,  dated  October  4, 1999. 


3.  Bank  Penalties 

Riverside-Grandview  claims  that, 
during  the  cost  reporting  period,  it 
incurred  penalties  charged  by  a  bank 
because  of  the  respondents'  early 
repayment  of  debt.  The  respondent 
argues  that  these  penalties  relate 
primarily  to  long-term  loans  with 
mattirity  dates  beyond  the  cost  reporting 
period  and  that  outside  auditors 
determined  that  a  substantial  portion  of 
the  bank  penalties  should  have  been 
recorded  in  the  financial  statements  as 
prepaid  interest  with  deferred 
recognition  of  the  expense.  According  to 
Riverside-Grandview,  full  inclusion  of 
the  bank  penalties  would  distort  their 
costs  by  treating  a  payment  that  relates 
to  future  interest  expenses  on  long-term 
debt  as  if  it  were  a  cost  on  the  particular 
day  when  the  bank  penalties  were  paid. 
The  respondent  argues  that  to  be 
consistent  with  GAAP,  and  avoid  the 
distortion  of  costs,  such  futiu^  expenses 
should  be  matched  to  the  time  periods 
covered  by  the  loans  to  which  they 
related.  Riverside-Grandview  claims   ■ 
that  this  approach  is  analogous  to  the 
approach  taken  by  the  Department  with 
respect  to  foreign  exchange  losses  on 
long-term  loans,  were  such  losses  are 
amortized  over  the  remaining  life  of  the 
loans;  the  respondent  cites  Fresh 
Atlantic  Salmon  from  Chile,  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value,  63  PR  31411,  31430 
(June  9, 1998). 

The  petitioners  argue  that  Riverside- 
Grandview  seeks  to  change  its  actual 
accoimting  practice  in  order  to  obtain 
more  favorable  treatment  solely  for 
purposes  of  this  investigation.  The 
petitioners  claim  that  the  Department 
verified  that  the  early  pajmient  penalties 
were  expensed  in  the  cost  reporting 
period,  as  they  appear  in  the  audited 
financial  statements  in  accordance  with 
Canadian  GAAP.  The  petitioners  argue 
that  although  GAAP  permits  such  costs 
to  be  amortized  over  a  period  of  time, 
it  does  not  require  such  treatment.  The 
petitioners  argue  that  respondent's 
reference  to  foreign  exchange  losses  is 
inapposite  since  the  Department  permits 
foreign  exchange  losses  to  be  amortized 
over  the  remaining  life  of  loans  that 
continue  to  be  repaid,  whereas  the  bank 
penalties  in  the  instant  case  relate  to 
long-term  loans  that  have  already  been 
paid  off.  Therefore,  the  petitioners 
claim,  there  is  no  reason  to  depart  from 
the  treatment  of  these  expenses  in 
Riverside-Grandview's  financial 
statements. 

DOC  Position:  We  agree  with  the 
petitioners.  Our  normal  practice  is  to 
rely  on  a  respondent's  normal 
accounting  records  if  those  records  are 


in  accordance  with  GAAP  of  the  home 
country  and  reasonably  reflect  the  costs 
of  production.  See  section  773(f)(1)(A) 
of  the  Act.  These  penalties  were 
assessed  by  the  bank  because  of  the 
respondents'  decisions  to  pay  off  their 
loans  before  they  were  due.  The  fact  that 
these  loans  woidd  have  extended  into 
future  periods  if  they  were  not  paid 
early  is  of  no  significance  here.  The 
bank  penalties  were,  in  fact,  expensed 
by  the  respondents  in  their  audited 
fiiiancial  statements  covering  this 
period,  in  accordance  with  Canadian 
GAAP,  as  they  relate  to  events  which 
occurred  during  that  fiscal  year.  Since 
the  loans  were  paid  off  in  the  current 
period,  we  see  no  reason  to  adjust  these 
costs  to  reflect  a  hypothetical  payout 
schedide  which  no  longer  applies.  The 
analogy  to  foreign  exchange  losses  is 
inappropriate  for  the  reasons  cited  by 
the  petitioners. 

4.  Accounting  Errors 

Riverside-Grandview  argues  that  the 
Department  should  adjust  its  reported 
costs  based  upon  verified  cost  offsets 
and  other  cost  adjustments.  Riverside 
argues  that  since  most  of  the  custom 
work  income  that  it  claimed  as  an  offset 
relates  to  work  that  it  performed  for 
Grand  view,  and  since  the  expense  was 
reported  by  Grandview  in  the  submitted 
costs,  the  Department  should  allow 
Riverside's  submitted  oSset.  Riverside- 
Grandview  also  argues  that  the 
Department  should  reduce  its  submitted 
costs  for:  (a)  An  accrual  that  was 
inadvertently  recorded  twice;  (b)  Wages, 
utilities,  and  telephone  costs  that  were 
reported  as  indirect  selling  expenses;  (c) 
Cattle  purchases  that  were  related  to  a 
prior  period;  and,  (d)  Revenue  items 
that  should  have  been  reflected  in  the 
submitted  costs.  Riverside-Grandview 
also  asserts  that  the  Department  should 
increase  the  reported  costs  for  barley 
purchases  that  were  not  properly 
accrued  and  expense  items  that  should 
have  been  reflected  in  the  submitted 
costs. 

The  petitioners  argue  that  the 
Department  should  not  permit  the 
various  cost  offsets  that  Riverside- 
Grandview  failed  to  claim  in  their 
responses  prior  to  verification,  claiming 
that  these  offsets  were  not  submitted  on 
a  timely  basis. 

DOC  Position:  We  agree  with 
Riverside-Grandview.  Although  most  of 
the  claimed  adjustments  were  not 
explicitly  reported  in  the  respondent's 
submissions,  we  identified  certain 
income  and  expense  items  at 
verification  through  our  routine  testing. 
After  further  inquiry  and  analysis,  we 
determined  that  these  miscellaneous 
income  and  expense  items  are 
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appropriate  for  inclusion  in  the 
calculation  of  COP  and  have  therefore 
included  them  in  the  COM  for  the  final 
determination. 

Cor  Van  Raay 

1.  Cost  Test  for  Partnership  Sales 

The  petitioners  note  that  Rick  Paskal, 
one  of  the  three  entities  collapsed  into 
respondent  Cor  Van  Raay,  entered  into 
partnerships  with  producers  outside  Cor 
Van  Raay  to  feed  and  sell  live  cattle. 
The  petitioners  argue  that  such  sales 
should  be  compared  to  Rick  Paskal 's 
costs  of  own-produced  cattle,  rather 
than  to  the  average  cost  of  Cor  Van  Raay 
as  a  whole  reporting  entity.  The 
petitioners  argue  that  in  the  alternative, 
the  Department  should  recalculate  the 
Cor  Van  Raay  average  costs  to  reflect  the 
additional  sales  of  partnership  cattle. 

Cor  Van  Raay  argues  that  the 
Department  should  not  compare 
partnership  sales  to  Rick  Paskal's  costs 
of  own-produced  cattle,  because  (1)  the 
Department  did  not  require  that  the  cost 
of  production  incurred  by  the  partners 
be  reported,  (2)  there  is  no  evidence  that 
the  costs  incurred  by  Rick  Paskal  are 
any  more  representative  of  the  partners' 
costs  than  the  costs  incurred  by  other 
companies  collapsed  with  Cor  Van 
Raay,  and  (3)  in  fact,  other  companies 
collapsed  in  the  Cor  Van  Raay 
respondent  entity  {i.e.,  Butte  Grain 
Merchants)  were  also  involved  in  these 
sales.  Further,  the  respondent  argues 
(hat,  for  these  same  reasons,  it  would  be 
inappropriate  to  increase  the  average 
cost  of  the  Cor  Van  Raay  consolidated 
entity  to  reflect  Rick  Paskal's 
involvement  in  the  partnership  sales. 

DOC  Position:  We  agree  with  the 
respondent.  The  Department  requested 
that  the  partnership  sales  in  question  be 
reported,  but  did  not  require  that  the 
partners  submit  a  cost  response.  While, 
given  the  circumstances  of  these  sales, 
we  believe  that  it  is  appropriate  to 
include  them  in  our  dumping  margin 
analysis,  there  is  no  justification  for 
comparing  the  sales  prices  to  Rick 
Paskal's  costs  alone,  as  there  is  no 
evidence  that  Rick  Paskal's  costs  are  any 
more  representative  of  the  partner's 
costs  than  the  weighted-average  costs  of 
Cor  Van  Raay  as  a  whole.  We  have 
therefore  continued  to  compare  the  sales 
prices  in  question  to  the  latter  costs. 

Groenenboom 

1.  Currency  Hedging  Losses 

Groenenboom  claims  there  is  no 
relation  between  its  currency  hedging 
losses  and  the  purchase  of  any  inputs 
used  in  the  production  of  the  subject 
merchandise.  Groenenboom  argues  that 
the  Department  confirmed  this  at 


verification  by  reviewing  monthly 
statements  from  the  company  that 
manages  its  currency  hedging  accoimt. 
Groenenboom  asserts  that  its  gains  or 
losses  from  ciurency  hedging  are  wholly 
unrelated  to  any  G&A  activities 
associated  with  its  production  or  sales 
and  these  gains  and  losses  should  not  be 
treated  as  such  in  the  final 
determination.  Groenenboom  cites  to 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Emulsion 
Styrene-Butadiene  Rubber  From  the 
Republic  of  Korea,  64  FR  14865, 14871 
(March  29, 1999){ESBR  from  Korea) 
where  the  Department  excluded  foreign 
exchange  gains  and  losses  because  such 
gains  and  losses  are  typically  included 
only  if  they  "are  related  to  the  cost  of 
acquiring  debt."  The  respondent  argues 
that  it  is  apparent  from  the  dociunents 
reviewed  at  verification  that  the  hedging 
contracts  were  not  associated  with  any 
specific  sale  or  group  of  sales  to  the 
United  States.  Further,  Groenenboom 
argues  that  foreign  exchange  contracts 
may  be  taken  into  account  for  purposes 
of  adjusting  sales  prices  only  to  the 
extent  that  they  are  directly  linked  to  a 
particular  sale,  and  cites  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From 
France;  et  al;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews,  57  FR  28360,  28413  (June  24, 
1992). 

The  petitioners  argue  that 
Groenenboom  recorded  losses  in  a 
currency  trading  account  during  the  POl 
and  that  these  losses  should  be  added  to 
its  G&A  expenses.  The  petitioners  claim 
that  trading  losses  that  are  not  tied  to 
specific  sales  in  the  U.S.  market  or  to 
the  purchase  of  inputs  should  be 
analyzed  for  purposes  of  the 
antidumping  law  using  the  logic  that  is 
applied  to  any  incidental  income  or  loss 
to  the  business.  The  petitioners  argue 
that  Groenenboom  is  dedicated  solely  to 
the  production  of  cattle,  such  that  the 
funds  that  were  traded  to  produce 
hedging  gains  or  losses  were  generated 
in  the  cattle  business,  and  that  any  gains 
or  losses  on  such  hedging  affect 
Groenenboom's  working  capital,  if  not 
directly  related  to  sales  in  foreign 
currency.  The  petitioners  claim  that  if 
Groenenboom  had  taken  funds  and 
deposited  them  in  a  bank  in  Canada, 
short-term  interest  earned  on  such 
deposits  would  have  been  deducted 
from  G&A  expenses  under  normal 
Department  practice. 

Fiuther,  the  petitioners  argue  that 
where  a  respondent  invests  ciurent  cash 
from  its  operations  emd  loses  money, 
those  losses  should  be  included  in  G&A 
expenses.  The  petitioners  argue  that 
Groenenboom's  cite  to  ESBR  from  Korea 


is  misplaced  as  that  case  involved 
exchange  gains  and  losses  on  sales.  The 
petitioners  cite  to  Final  Determination 
of  Sales  at  Less  Than  Fair  Value:  Oil 
Country  Tubular  Goods  from  Korea,  60 
FR  33561,  33567  (June  28. 1995)  in 
arguing  that  hedging  gains  or  losses  are 
properly  included  in  G&A  expenses. 
The  petitioners  also  argue  that 
Groenenboom's  normal  accounting 
practice  is  to  treat  gains  and  losses  from 
currency  hedging  as  part  of  G&A 
expenses  and  that  respondents  have 
shown  no  basis  to  depart  from  this 
treatment. 

DOC  Position:  The  Department's 
practice  has  been  to  not  include 
investment-related  gains,  losses  and 
expenses  in  the  calculation  of  G&A 
expenses  for  purposes  of  the  COP  or  CV 
calculations.  In  calculating  COP  and  CV, 
we  seek  to  capture  the  cost  of 
production  of  the  foreign  like  product 
and  subject  merchandise,  and  to 
exclude  the  cost  of  unrelated  production 
or  investment  activities.  The 
Department  accounts  for  a  respondent's 
investment  activities  that  relate  to  the 
financing  of  working  capital  as  part  of 
its  financial  expenses,  which  are 
calculated  on  a  consolidated  basis.  The 
record  indicates  that  these  currency 
hedging  activities  were  strictly  for 
investment  purposes  and,  therefore,  we 
have  excluded  Groenenboom's  currency 
hedging  losses  from  its  G&A  expenses. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act,  we  are  directing 
the  Customs  Service  to  continue 
suspending  liquidation  of  all  entries  of 
live  cattle  frtsm  Canada,  except  for 
subject  merchandise  produced  and 
exported  by  Poimd-Maker  (which 
continues^to  have  de  minimis  weighted- 
average  margins),  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  July  8, 1999 
(the  date  of  publication  of  the 
preliminary  determination  in  the 
Federal  RegalteT).  The  Customs  Service 
shall  continue  to  require  a  cash  deposit 
or  the  posting  of  a  bond  equal  to  the 
weighted-average  amount  by  which  the 
normal  value  exceeds  the  United  States 
price,  as  indicated  in  the  chart  below. 
These  instructions  suspending 
liquidation  will  remain  in  effect  imtil 
further  notice. 

The  weighted-average  dimiping 
margins  are  as  follows: 


Exporter/producer 

Weighted- 
average 

margin  per- 
centage 

Cor  Van  Raay 

4.53 
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Exporter/producer 

Weighted- 
average 

margin  per- 
centage 

Groenent)Oom 

JGL  Group 

3.86 
5.10 

Pound-Maker   

'0.62 

Riverstde/Grandview 

Schaus  

All  Others 

5.34 

■  15.69 

5.63 

'  De  minimis 

Section  735(c)(5)(A)  of  the  Act  directs 
the  Department  to  exclude  all  zero  and 
de  minimis  weighted-average  dumping 
margins,  as  well  as  dumping  margins 
determined  entirely  on  the  basis  of  facts 
available  imder  section  776  of  the  Act, 
from  the  calculation  of  the  "all  others" 
rate.  We  have  excluded  the  dumping 
margin  for  Poimd-Maker  (which  is  de 
minimis)  from  the  calculation  of  the  "all 
others"  rate. 

ITC  Notificatioii 

In  accordance  with  section  735(d)  of 
the  Act,  we-have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination.  As  oiu"  final 
determination  is  affirmative,  the  ITC 
will,  within  45  days,  determine  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injury  to,  the  U.S. 
industry.  If  the  ITC  determines  that 
material  injuiry  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order  directing  the 
Customs  Service  to  assess  antidumping 
duties  on  all  imports  of  the  subject 
merchandise  entered  for  consumption 
on  or  after  the  effective  date  of  the 
suspension  of  liquidation. 

This  determination  is  published 
piursuant  to  sections  735(d)  and  777(i)(l) 
of  the  Act. 

Dated:  October  12, 1999. 
Robert  S.  LaRussa, 
Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  99-27410  Filed  10-20-99;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-583-815] 

Notice  of  Extension  of  Time  Limit  for 
Antidumping  Duty  Administrative 
Review  of  Welded  ASTM  A-312 
Stainless  Steel  Pipe  From  Taiwan 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  21, 1999. 
summary:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  results  of  the 
antidumping  duty  administrative  review 
of  the  antidumping  order  on  Welded 
ASTM  A-312  Stainless  Steel  Pipe  from 
Taiwan,  covering  the  period  December 
1,  1997  through  November  30,  1998.  • 
FOR  FURTHER  INFORMATION  CONTACT: 
Juanita  Chen  or  Karla  Whalen,  AD/CVD 
Enforcement  Office  9,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Room  7866,  Washington, 
DC  20230,  telephone  (202)  482-0409,  or 
(202)  482-1391,  respectively. 
SUPPLEMENTARY  INFORMATION:  On 
January  25, 1999,  the  Department 
initiated  this  administrative  review  of 
the  antidumping  duty  order  on  welded 
ASTM  A-312  Stainless  Steel  Pipe  from 
Taiwan  (64  FR  3682).  Under  section 
751(a)(3)(A)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  the  Department  may 
extend  the  deadline  for  completion  of 
the  preliminary  restdts  of  an 
administrative  review  if  it  determines 
that  it  is  not  practicable  to  complete  the 
preliminary  results  within  the  statutory 
time  limit  of  245  days  after  the  last  day 
of  the  anniversary  month  for  the 
relevant  order.  On  July  21, 1999,  the 
Department  extended  this  case  sixty 
days  (64  FR  41382,  July  30, 1999). 
However,  the  Department  has 
determined  that  it  is  not  practicable  to 
complete  the  preliminary  results  of  the 
administrative  review  within  that 
statutory  time  limit.  See  Memorandum 
from  Joseph  A.  Spetrini  to  Robert  S. 
LaRussa,  dated  September  30,  1999. 

Therefore,  in  accordance  with  section 
751(a)(3)(A)  of  the  Act,  the  Department 
is  extending  the  time  limit  for  the 
preliminary  results  until  December  15, 
1999. 

Dated:  October  30, 1999. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary.  Enforcement 

Group  III. 

[FR  Doc.  99-27571  Filed  10-20-99;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-549-502] 

Certain  Welded  Cart>on  Steel  Pipes 
and  Tubes  From  Thailand:  Final 
Resulta  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidiunping  duty  administrative 
review. 

SUMMARY:  On  April  13, 1999,  the 
Department  of  Commerce  published  the 
preliminary  results  of  the  administrative 
review  of  the  antidumping  duty  order 
on  certain  welded  carbon  steel  pipes 
and  tubes  from  Thailand.  This  review 
covers  one  producer/exporter,  Saha 
Thai  Steel  Pipe  Co.,  Ltd.  ("Saha  Thai") 
and  the  period  March  1,  1997  through 
February  28, 1998. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  as  discussed  in  the 
"Analysis  of  Comments"  section  below. 
Based  on  our  analysis  of  comments 
received,  we  have  made  certain  changes 
for  the  final  results.  The  final  weighted- 
average  dumping  margin  is  listed  below 
in  the  section  "Final  Results  of  the 
Review." 

EFFECTIVE  DATE:  October  21,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Totaro,  AD/CVD  Enforcement  Group  EQ, 
Office  VII,  Room  7866,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW,  Washington,  DC  20230; 
telephone:  (202)  482-1374. 
APPUCABLE  STATUTE:  Unless  otherwise 
indicated,  all  citations  to  the  statute  are 
references  to  the  provisions  effective 
January  1, 1995,  the  effective  date  of  the 
amenchnents  made  to  the  Tariff  Act  of 
1930  ("the  Act")  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
imless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
those  codified  at  19  CFR  Part  351 
(1998). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  11, 1986,  the  Department 
published  in  the  Federal  Re^er  an 
antidumping  duty  order  on  welded 
carbon  steel  pipes  and  tubes  from 
Thailand  (51  FR  8341).  On  March  11, 
1998,  the  Department  published  a  notice 
of  opportunity  to  request  an 
administrative  review  of  this  order 
covering  the  period  March  1, 1997 
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through  February  28. 1998  (63  FR 
11868).  In  response  to  requests  by  two 
importers,  Ferro  Union  hic.  ("Ferro 
Union")  and  ASOMA  Corp. 
("ASOMA"),  and  four  domestic 
producers.  Allied  Tube  and  Conduit 
Corporation,  Sawhill  Tubular 
Division — Armco,  Inc.,  Wheatland  Tube 
Company,  and  Laclede  Steel  Company 
(collectively,  the  "domestic  producers" 
or  "petitioners"),  the  Department  of 
Commerce  ("the  Department")  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  certain 
welded  carbon  steel  pipes  and  tubes 
from  Thailand.  This  review  covers  Saha 
Thai,  a  Thai  manufacturer  and  exporter 
of  subject  merchandise  to  the  United 
States.  The  period  of  review  ("FOR")  is 
March  1, 1997  through  February  28, 
1998.  The  Department  published  a 
notice  of  initiation  of  this  antidumping 
duty  administrative  review  on  April  24, 
1998  (63  FR  20378).  Because  the 
Department  determined  that  it  was  not 
practicable  to  complete  this  review 
within  statutory  time  limits,  on 
November  27, 1998,  we  published  in  the 
Federal  Register  our  notice  of  extension 
of  time  limits  for  the  preliminary  results 
of  this  review  (63  FR  65573).  On  April 
13, 1999,  the  E)epartment  published  in 
the  Federal  Eegbter  the  preliminary 
results  of  its  administrative  review  of 
this  antidimiping  order  covering  the 
period  March  1, 1997  through  February 
28, 1998  (64  FR  17998).  Because  the 
Department  determined  that  it  was  not 
practicable  to  complete  this  review 
within  statutory  time  limits,  on  August 
18, 1999,  we  published  in  the  Federal 
Rflgistor  oiir  notice  of  extension  of  time 
limits  for  the  final  results  of  this  review 
(64  FR  44892)  The  Department  has  now 
completed  this  review  in  accordance 
with  section  751(a)  of  the  Act. 

CSianges  Fnnn  the  Prelimiiiary  Results 

We  modified  o\a  preliminary  position 
with  respect  to  Saha  Thai's  claim  for 
duty  drawback  to  allow  Saha  Thai  a 
partial  duty  drawback  adjustment.  This 
change  is  explained  in  our  response  to 
Comment  1.  We  also  changed  our 
method  of  determining  exchange  rate 
fluctuations  in  this  case,  as  described  in 
our  response  to  conunent  2.  As  detailed 
in  our  response  to  Comment  6  and  in 
oiir  final  results  Analysis  Memorandimi, 
we  modified  the  weights  assigned  to 
certain  of  the  physical  characteristics 
used  in  our  model  match  program.  Also, 
as  explained  in  our  response  to 
Comment  7,  in  the  preliminary  results 
we  incorrectly  excluded  a  deduction  for 
imputed  credit  from  our  calculation  of 
constructed  value.  We  agree  that 
imputed  credit  should  be  deducted  from 
constructed  value  and  have  done  this 


for  the  final  results.  Finally,  as 
disciissed  in  our  response  to  Comment 
8,  our  preliminary  results  incorrectly 
stated  that  we  verified  only  sales  data, 
when,  in  fact,  we  examined  sales  and 
cost  of  production  data. 

Scope  of  the  Review 

The  products  covered  by  this 
administrative  review  are  certain 
welded  carbon  steel  pipes  and  tubes 
bom  Thailand.  The  subject  merchandise 
has  aii  outside  diameter  of  0.375  inches 
or  more,  but  not  exceeding  16  inches. 
These  products,  which  are  commonly 
referred  to  in  the  industry  as  "standajtl 
pipe"  or  "structiual  tubing,"  are 
hereinafter  designated  as  "pipe  and 
tube."  The  merchandise  is  classifiable 
under  the  Harmonized  Tariff  Schedule 
(HTS)  item  numbers  7306.30.1000, 
7306.30.5025,  7306.30.5032, 
7306.30.5040,  7306.30.5055, 
7306.30.5085,  and  7306.30.5090. 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  our  written  description  of  the 
scope  of  the  order  is  dispositive. 

Verification    ■ 

As  provided  in  section  782(i)  of  the 
Act,  from  January  25  through  January 
29, 1999  we  verified  sales  and  cost  of 
production  information  provided  by  the 
respondent,  Saha  Thai,  using  standard 
verification  procediues,  including 
examination  of  relevant  financial 
records  and  analysis  of  original 
documentation  used  by  Saha  Thai  to 
prepare  responses  to  requests  for 
information  frt>m  the  Department.  Our 
verification  results  are  outlined  in  the 
public  version  of  the  verification  report 
(See  Memorandum  to  the  File  from 
Steve  Bezirganian  and  Marlene  Hewitt, 
February  24, 1999)  ("Saha  Thai 
Verification  Report"),  on  file  in  the 
Central  Records  Unit,  Room  B-099  of 
the  Department  ("CRU"). 

Analysis  of  Comments 

Saha  Thai,  Ferro  Union  and  ASOMA 
(collectively  "Saha  Thai")  and  the 
petitioners  submitted  case  briefs  on  May 
13, 1999,  and  rebuttal  briefs  on  May  18, 
1999. 

Comment  1 :  Duty  Drawback  Adjustment 

Saha  Thai  requests  that  the 
Department  increase  export  price  by  the 
amount  of  duties  imposed  by  the 
Government  of  Thailand  on  raw 
material  imports  used  in  the  production 
of  subject  merchandise,  which  were 
rebated  or  not  collected  because  subject 
merchandise  incorporating  those  raw 
materials  was  subsequently  exported  to 
the  United  States.  Saha  Thai  asserts  that 
documents  on  the  record  from  Thai 


Customs  authorities  demonstrate  the 
existence  of  import  duty  rebates 
received  from  the  Government  of 
Thailand  for  every  reported  U.S.  sale. 
Saha  Thai  claims  that  it  benefitted 
from  Thailand's  duty  drawback  system 
in  three  ways:  (1)  By  receiving  a  cash 
rebate  for  duties  paid  when  importing 
hot  rolled  coil  or  zinc  used  in  the 
production  of  subject  merchandise 
subsequently  exported  to  the  U.S. 
("cash  duty  drawback");  (2)  by  receiving 
a  credit  against  a  bank  guarantee  that  it 
was  obligated  to  post  with  Thai  Customs 
instead  of  actually  paying  duties  on 
imported  coil  or  zinc  ("guaranteed  duty 
drawback");  and  (3)  by  receiving  an 
exemption  from  duties  that  woidd  have 
normally  been  imposed  on  coil  and  zinc 
imports,  but  which  were  neither 
collected  nor  guaranteed  at  the  time  of 
importation  because  Saha  Thai  had 
entered  the  subject  merchandise  into  a 
bonded  warehouse,  processed  it  and 
exported  it  to  the  U.S.  ("suspended 
duties").  Saha  Thai  maintains  that  it  has 
complete  documentation  on  the  record 
to  justify  the  granting  of  its  claimed 
duty  drawback  adjustment.  Saha  Thai  "^ 
argues  that  the  Department  rejected  its 
claim  because  either  it  incorrectly 
believed,  based  on  verification,  that  all 
of  Saha  Thai's  drawback  claims  were 
based  on  cash  payments  and  refunds  of 
import  duties,  or  it  believed  that  a  duty 
drawback  is  only  warranted  under  the 
law  if  duties  are  paid  in  cash.  Saha  Thai 
suggests  that  the  Department  examined 
one  "randomly  chosen"  import  entry  of 
raw  materials  and  because  it  could  not 
verify  that  duties  were  paid  as  opposed 
to  guaranteed,  determined  that  this 
finding  undermined  Saha  Thai's  entire 
claim.  See  Saha  Thai  case  brief  at  5-6. 

Saha  Thai  cites  the  Department's  two- 
prong  test  to  determine,  in  cases  in 
which  import  duties  on  raw  materials 
are  paid  and  then  rebated,  whether  to 
grant  a  duty  drawback  adjustment:  (1) 
Whether  the  import  duty  and  rebate  are 
directly  linked  to,  and  are  dependent 
upon,  one  another,  and  (2)  whether 
imported  raw  materials  are  sufBcient  to 
account  for  the  duty  drawback  received 
on  the  exports  of  the  manufactured 
products.  Saha  Thai  states  that  in  cases 
in  which  the  import  duties  are  not  paid, 
but  are  suspended,  the  first  prong  of  this 
test  then  becomes  whether  the  import 
duties  are  actually  not  collected  because 
the  subject  merchandise  is  exported  to 
the  United  States.  In  no  instance,  Saha 
Thai  asserts,  does  the  Department 
require  either  that  the  specific  input  be 
traced  frt>m  importation  through 
exportation  or  that  duties  actually  be 
paid  and  cash  rebated  before  granting  an 
adjustment  for  drawback.  Citing  Carbon 
Steel  Wire  Ropes  from  Mexico,  63  FR 
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46753,  46755-56  (September  2,  1998); 
Certain  Welded  Carbon  Standard  Steel 
Pipes  and  Tubes  from  India,  62  FR 
47632,  47634  (September  10, 1997);  The 
Tonington  Company  v.  United  States. 
881  F.  Supp.  622  (CIT  1995);  and  Far 
East  Machinery  Co.  v.  United  States,  12 
err  972.  974  (1988). 

With  regard  to  the  first  prong  of  the 
test,  Saha  Thai  argues  that  the  Thai  law 
administered  by  Thai  Customs:  (1) 
Makes  entitlement  to  cash  duty 
drawback  contingent  upon  both  the 
payment  of  import  duties  and  the 
subsequent  exportation  of  the  subject 
merchandise;  (2)  makes  entitlement  to 
guaranteed  duty  drawback  contingent 
upon  both  the  posting  of  a  bank 
guarantee  and  the  subsequent 
exportation  of  the  subject  merchandise; 
and  (3)  makes  entitlement  to  the 
suspension  of  duties  contingent  upon 
establishing  a  bonded  warehouse 
according  to  Thai  law,  entering  the 
imported  materials  into  that  bonded 
warehouse  and  subsequently  exporting 
merchandise  incorporating  such 
materials.  Saha  Thai  argues  that  if  the 
Department  has  denied  duty  drawback 
based  upon  a  determination  that  the 
duties  were  not  paid  or  properly 
suspended,  then  such  a  finding  is  "a 
general  indictment  of  Thailand's  duty 
drawback  system." 

Saha  Thai  points  out  that  the 
Department  had  already  accepted  duty 
drawback  claims  under  Thailand's  duty 
drawback  system  in  previous  cases. 
Qting  Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  Japan,  56  FR  31765  (July 
11, 1991)  and  The  Torrington  Company 
V.  United  States,  881  F.  Supp.  622  (CIT 
1995).  Moreover,  Saha  Thai  argues  that 
in  past  administrative  reviews  of  this 
same  order,  the  Department  verified  and 
accepted  Saha  Thai's  duty  drawback 
claim.  Citing  Certain  Welded  Carbon 
Steel  Pipes  and  Tubes  from  Thailand, 
63  FR  55578,  55588  (October  16. 1998) 
(final  results);  Certain  Welded  Carbon 
Steel  Pipes  and  Tubes  from  Thailand. 
61  FR  56515,  56518  (November  1,  1996) 
(final  results);  Certain  Welded  Carbon 
Steel  Pipes  and  Tubes  from  Thailand, 
61  FR  1328, 1333  (January  19, 1996) 
(final  results);  Certain  Welded  Carbon 
Steel  Pipes  and  Tubes  from  Thailand, 
56  FR  26648  (Jime  10, 1991) 
(preliminary  results);  and  Certain 
Welded  Carbon  Steel  Pipes  and  Tubes 
from  Thailand,  55  FR  42596.42597 
(October  22, 1990)  (preliminary  results). 
With  regard  to  the  second  prong  of  the 
test,  Saha  Thai  stated  that  it  imported 
sufficient  raw  materials  to  accoimt  for 
the  duty  drawback  received  and  duties 
suspended.  Saha  Thai  asserts  that  each 
duty  drawback  claim  granted  by  Thai 


customs  enumerates  the  imported  goods 
by  entry  which  were  subsequently  used 
for  the  production  of  exported  products. 
Thus,  Saha  Thai  argues  that  it  has  met 
the  requirements  of  the  Department's 
two-prong  test.  Saha  Thai  also  stated 
that  it  based  part  of  its  claim  for  a  duty 
drawback  adjustment  upon  import 
duties  that  were  not  paid,  guaranteed  or 
collected  because  the  imported  raw 
materials  entered  its  bonded  warehouse, 
and  subject  merchandise  made  from 
those  materials  was  subsequently 
exported.  Saha  Thai  argues  that  it 
remained  liable  for  payment  of  duties 
on  coil  and  zinc  imports  entered  into  its 
bonded  warehouse  if  such  raw  materials 
were  not  used  in  production  which  was 
then  exported.  Saha  Thai  stated  that  it 
failed  to  claim  in  its  questionnaire 
responses  a  duty  drawback  adjustment 
related  to  its  bonded  warehouse  entries, 
but  that  this  omission  was  an  oversight. 
Saha  Thai  stated  that  it  included  this 
claim  in  its  March  11, 1999  submission 
to  the  Department. 

Petitioners  argue  that  none  of 
respondent's  claims  for  duty  drawback 
adjustments  are  justified  because  Saha 
Thai  failed  to  substantiate  its  claims 
during  verification.  According  to 
petitioners,  Saha  Thai  failed  to  produce 
documents  to  support  its  cash-based 
duty  drawback  claim,  and  failed  to 
describe  either  its  bank  guarantee-based 
or  its  bonded  warehouse-based 
drawback  adjustment  claims.  Therefore, 
petitioners  contend,  these  drawback 
claims  could  not  be  accurately 
substantiated  or  verified.  Petitioners 
also  argue  that  Saha  Thai  has  placed  no 
data  on  the  record  regarding  the  fees 
Saha  Thai  paid  for  bank  guarantees  and 
has  not  indicated  any  offset  to  its  claims 
for  drawback  adjustments  for  such  fees. 
Similarly,  petitioners  allege  that  nothing 
on  the  record  describes,  or  even 
mentions,  Saha  Thai's  bonded 
warehouse  operation  as  a  basis  for  a 
drawback  adjustment  claim. 

Petitioners  argue  that  Saha  Thai's 
claims  for  bank  guarantee-based  and 
bonded  warehouse-based  duty 
drawback  adjustments  do  not  meet  the 
first  prong  of  the  Department's  test  for 
Unking  the  drawback  to  the  export  of 
merchandise.  According  to  petitioners, 
Saha  Thai  failed  to  give  a  detailed 
explanation  of  these  programs.  Citing 
the  Department's  determination  in 
Certain  Welded  Carbon  Steel  Pipes  and 
Tubes  from  India.  63  FR  32825,  32829 
(June  16, 1998),  petitioners  assert  that 
when  a  respondent  fails  to  provide  an 
explanation  of  the  direct  link  between 
drawback  claimed  and  exports  as  well 
as  the  details  of  the  drawback  program, 
the  claimed  drawback  adjustment 
should  be  denied.  Moreover,  petitioners 


note  that  in  this  review,  the  deadline  for 
the  submission  of  factual  information 
was  140  days  from  the  last  day  of  the 
anniversary  month.  However, 
petitioners  argue,  Saha  Thai's  first 
mention  of  bank  guarantee  and  bonded 
warehouse  operations  was  at 
verification,  after  the  deadline. 
Consequently,  petitioners  argue  that 
Saha  Thai's  submissions  after  the 
deadline  are  imtimely  and  the 
Department  should  exclude  them  from 
the  record  of  this  review. 

Department's  Position:  Pxusuant  to 
section  772  (c)(1)(B)  of  the  Act,  export 
price  shall  be  increased  by  the  amount 
of  any  import  duties  imposed  by  the 
country  of  exportation  which  have  been 
rebated,  or  which  have  not  been 
collected,  by  reason  of  the  exportation 
of  the  subject  merchandise  to  the  United 
States.  We  have  recognized,  in  previous 
segments  of  this  proceeding  as  well  as 
in  other  proceedings,  that  Thailand 
operates  a  duty  drawback  system  and 
that  valid  claims  for  adjustment  to  U.S. 
price  may  be  allowed  in  administrative 
reviews  pursuant  to  this  system.  See 
Certain  Welded  Carbon  Steel  Pipes  and 
Tubes  from  Thailand:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  63  FR  55578.  55588-89 
(October  16. 1998);  Certain  Welded 
Carbon  Steel  Pipes  and  Tubes  From 
Thailand:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  61  FR 
56515.  56518  (November  1. 1996); 
Certain  Textile  Mill  Products  From 
Thailand:  Final  Results  of 
Countervailing  Duty  Administrative 
Review,  61  FR  2797.  2799  (January  29, 
1996).  Therefore,  recognition  of 
Thailand's  duty  drawback  system  is  not 
the  issue  in  this  review. 

However,  the  Department  must 
analyze  the  facts  presented  in  each 
segment  of  a  proceeding  to  determine 
the  accuracy  and  completeness  of  the 
duty  drawback  adjustment  claim  made 
by  each  respondent  in  each  segment  of 
a  proceeding.  The  Department  will  grant 
a  duty  drawback  adjustment  if  we 
determine:  (1)  That  the  import  duty  and 
rebate  are  directly  linked  to,  and 
dependent  upon,  one  another;  and  (2) 
that  imported  raw  materials  are 
sufficient  to  account  for  the  duty 
drawback  received  on  the  exports  of  the 
manufactured  product.  See  Carbon  Steel 
Wire  Rope  From  Mexico;  Final  Results 
of  Antidumping  Duty  Administrative 
Review,  {"Wire  Rope  From  Mexico")  63 
FR  46753.  46756  (September  2,  1998) 
[citing  Far  East  Machinery  Co.  v.  United 
States,  12  CIT  972,  974  (1988)). 

In  the  preliminary  results  of  this 
review,  we  rejected  Saha  Thai's  claim 
for  a  duty  drawback  adjustment  to 
export  price,  both  cash-and  guarantee- 


56762 


Federal  Register /Vol.  64,  No.  203  /  Thursday,  October  21,  1999/NoUces 


based  drawback,  because  we  were 
"unable  to  verify  that  the  claimed 
adjustment  accurately  reflects  the  actual 
amount  of  duty  drawback  received."  See 
Certain  Welded  Carbon  Steel  Pipes  and 
Tubes  from  Thailand;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review  64  FR  17998. 
18000  (April  13, 1999).  In  the  most 
recently  completed  administrative 
review,  the  Department  examined 
information  similar  to  that  provided  by 
Saha  Thai  in  its  questionnaire  responses 
in  this  review  regarding  cash-and 
guarantee-based  duty  drawback,  and 
allowed  Saha  Thai's  claimed  drawback 
adjustment  because  the  Department 
found  that  both  information  on  the 
record  and  the  verification  supported 
the  accuracy  of  Saha  Thai's  claimed 
duty  drawback  adjustment.  See  Certain 
Welded  Carbon  Steel  Pipes  and  Tubes 
from  Thailand:  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  63  FR  55578,  55588-89. 
In  this  review  as  well,  certain 
information  in  Saha  Thai's 
questionnaire  responses  and  certain 
information  examined  at  verification 
indicate  that  Saha  Thai  participates  in 
cash-and  guarantee-based  duty 
drawback  programs  with  Thai  customs 
authorities,  and  that  it  received  the 
claimed  amount  of  drawback.  Although 
certain  dociunents  appeared  to  support 
Saha  Thai's  claim,  other  information 
examined  at  verification,  as  well  as  the 
inconsistent  explanations  of  Saha  Thai's 
participation  in  the  various  drawback 
programs  provided  at  verification, 
undermine  the  apparent  completeness 
of  the  documentation  Saha  Thai 
submitted  in  its  questionnaire 
responses.  For  wcample,  as  petitioners 
note,  Saha  Thai  stated  at  verification 
that  it  pays  banks  a  fee  for  taking  on  the 
risk  of  guaranteeing  payment  of  the 
duties  on  Saha  Thai's  imports  of  hot- 
rolled  coil  and  zinc.  Payment  of  this  fee, 
which  would  decrease  the  amount  of 
Saha  Thai's  duty  drawback  adjustment 
claim,  was  not  Incorporated  into  Saha 
Thai's  claim  for  a  duty  drawback 
adjustment. 

In  addition,  at  verification,  we  asked 
Saha  Thai  to  provide  support  for  its 
duty  drawback  claims  related  to  a 
purchase  of  imported  hot-rolled  coil 
that  was  managed  by  one  of  Saha  Thai's 
brokers.  As  shown  in  the  verification 
report,  Saha  Thai's  explanation  was  far 
firom  clear.  For  this  one  transaction,  we 
asked  for  proof  that  duties  had  been 
paid  for  the  coils  in  question.  At  various 
points  in  the  verification,  Saha  Thai 
stated:  (1)  That  it  paid  its  broker  the 
amount  of  import  duties  on  this  entry, 
(2)  that  these  coils  were  delivered  to 
Saha  Thai's  bonded  warehouse  and  thus 


Saha  Thai  was  not  required  to  pay 
import  duties,  (3)  that  the  line  item  for 
import  duties  on  the  broker's  statement 
represented  VAT  tax,  not  import  duties, 
and  (4)  that  neither  Saha  Thai  nor  its 
broker  had  paid  import  duties  on  this 
merchandise,  because  Saha  Thai  had 
arranged  for  a  bank  guarantee  which 
would  permit  Saha  Thai  to  be  exempt 
bom  paying  import  duties,  pending 
export  of  Saha  Thai  merchandise 
containing  the  imported  coil. 
Verification  Report  at  14-15. 

Saha  Thai  stated  in  its  case  brief  that 
the  Department  examined  only  one 
import  entry  at  verification,  and  that 
this  entry  was  not  part  of  Saha  Thai's 
claimed  cash/guarantee  duty  drawback 
calculation.  Saha  Thai  Case  Brief,  fa.  9. 
As  an  initial  matter,  the  Department 
examined  two  import  entries,  the 
different  quantities  of  which  can  be  seen 
in  Verification  Exhibit  9,  (pages  1-4  and 
pages  5-9).  Contrary  to  Saha  Thai's 
statement,  one  of  these  entries  does 
relate  to  the  claimed  drawback  amount, 
though  the  relationship  between  those 
documents  and  the  claimed  amount  was 
only  partially  explained.  Our 
examination  of  the  other  entry,  though 
not  a  part  of  Saha  Thai's  claimed 
amoimt,  is  nonetheless  illustrative  as  an 
import  of  raw  material  on  which  Seiha 
Thai  either  paid  duty  or  posted  a  bank 
guarantee  in  anticipation  of  receiving 
some  form  of  drawback.  See 
Memorandum  to  the  File  from  John 
Totaro:  Analysis  of  the  Claim  for  a  Duty 
Drawback  Adjustment  Made  by  Saha 
Thai  Steel  Pipe  Co..  Ltd.  (August  11. 
1999)  ("Duty  Drawback  Memorandum") 
at  3-4,  on  file  in  the  CRU. 

Therefore,  we  find  that  although  there 
is  enough  record  evidence  to  indicate 
that  Saha  Thai  participates  in  cash-and 
guarantee-based  duty  drawback 
programs  and  thus  to  allow  an 
adjustment  for  cash-and  guaranteed- 
based  duty  drawbacks,  Saha  Thai  failed 
at  verification  to  describe  and  docimient 
the  accuracy  of  its  claimed  duty 
drawback  adjustment.  As  a  result,  we 
cannot  allow  the  duty  drawback 
adjustment  as  claimed  by  Saha  Thai. 
Therefore,  for  purposes  of  these  final 
results,  we  determine,  in  accordance 
with  section  776(a)(2)(D)  of  the  Act,  that 
the  use  of  facts  available  is  appropriate 
as  the  basis  of  our  adjustment  to  U.S. 
price  for  duty  drawback.  As  facts 
available,  on  those  sales  for  which  Saha 
Thai  claimed  a  cash-or  guarantee-based 
duty  drawback  adjustment,  we  are 
allowing  an  adjustment  to  export  price 
equal  to  the  simple  average  of  the 
reported  per-ton  duty  drawback 
amoimts  that  Saha  Thai  had  calculated 
by  export  invoice.  See  August  3, 1998 


QR  at  Exhibit  3  (public  version  on  file 
in  the  CRU). 

With  regard  to  Saha  Thai's  claimed 
adjustment  for  suspended  duties,  Saha 
Thai  argues  that,  imder  the  laws  of 
Thailand,  a  manufacturer  may  establish 
a  bonded  warehouse  and,  if  certain 
conditions  are  met.  be  exempt  from 
pa)ring  import  duties  on  materials 
entered  into  that  warehouse.  See  Saha 
Thai  Case  Brief  at  9.  In  cases  where  the 
import  duty  is  not  collected,  the  first 
prong  in  the  test  for  granting  a  duty 
drawback  adjustment  then  becomes 
whether  "import  duties  were  actually 
not  collected  by  reason  of  the 
exportation  of  the  subject  merchandise 
to  the  United  States."  See  Wire  Rope 
From  Mexico,  63  FR  at  46756. 

In  this  review,  Saha  TTiai  provided  no 
records  of  any  of  the  import  entries  of 
coil  or  zinc  that  it  claims  were 
exempted  from  duties  because  they 
were  entered  into  Saha  Thai's  bonded 
warehouse  and  later  exported  as  pipe 
products.  Therefore,  because  there  is  no 
record  of  these  imports  on  the  record  of 
this  review,  or  of  any  import  and  export 
clearance  docimients  related  to  the  entry 
of  imported  raw  materials  into  a  bonded 
warehouse  or  export  of  pipes  made  from 
those  raw  materials,  we  cannot  establish 
that  "import  duties  were  actually  not 
collected  by  reason  of  the  exportation  of 
the  subject  merchandise  to  the  United 
States."  Id.  Therefore,  we  are  not 
allowing  Saha  Thai  to  now  claim  duty 
drawback  for  these  sales  that  were 
purportedly  produced  from  inputs 
imported  into  a  bonded  warehouse.  See 
Stainless  Steel  Bar  From  Japan: 
Preliminary  Results  of  Antidumping 
Administrative  Review,  64  FR  64  FR 
10445  at  10445-46  (March  4, 1999); 
Duty  Drawback  Memorandum  at  4-5. 

Petitioners  assert  that  Saha  Thai  failed 
to  describe  the  bank  guarantee  duty 
drawback  program  imtil  verification. 
However,  we  consider  the  information 
first  submitted  in  Saha  Thai's  initial 
section  C  questionnaire  response 
(August  3, 1998)  and  supplemental 
sections  A,  B,  and  C  questioimaire 
response  (September  23, 1998)  to  be 
sufficient  to  determine  that  Saha  Thai 
participated  in  the  guarantee-based  duty 
drawback  program.  In  particular,  Saha 
Thai's  September  23, 1998 
supplemental  questionnaire  response 
indicates  that  Saha  lliai  participated  in 
two  duty  drawback  programs  with  Thai 
customs  authorities:  "the  documents  in 
the  exhibit  [Exhibit  23]  show  the  duty 
drawback  amoimts  refunded  to  Saha 
Thai  as  well  as  the  duties  exempted. 
*  *  *  The  export  report  details  the  duty 
drawback  calculation  for  each  export 
transaction.  *  *  *  The  preceding 
column  shows  whether  the  duty  was 
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refunded  by  check  'C  or  as  a  credit 
'G.' "  September  23, 1998  QR  at  27-28 
(public  version  on  file  in  the  CRU).  At 
verification,  Saha  Thai  explained  that 
these  two  programs  were  the  cash-based 
and  bank  guarantee-based  duty 
drawback  systems  discussed  above.  In 
addition,  we  believe  that  our  choice  of 
facts  available  appropriately  accounts 
for  any  fees  associated  with  the  bank 
guarantee  duty  drawback  process  that 
may  have  offset  Saha  Thai's  claimed 
duty  drawback  adjustment. 

Finally,  with  regard  to  petitioners' 
assertion  that  the  information  Saha  Thai 
provided  on  its  bonded  warehouse 
operation  was  imtimely,  as  discussed 
above,  we  made  our  determination  to 
not  allow  Saha  Thai's  claim  for  a  duty 
drawback  adjustment  for  import  entries 
into  a  bonded  warehouse  because  there 
was  insufficient  evidence  on  the  record 
to  meet  the  first  prong  of  our  test  to 
grant  such  an  adjustment  when  the 
import  duty  is  not  collected.  Therefore, 
the  Department  did  not  consider  the 
issue  of  timeliness. 

Comment  2:  Currency  Conversion 

Saha  Thai  argues  that  the  Department 
should  use  actual  daily  exchange  rates 
for  the  entire  period  of  the  baht's 
precipitous  decline — which  Saha  Thai 
defines  as  July  2, 1997  to  January  31, 
1998 — to  convert  the  Thai  baht  to  the 
U.S.  dollars.  The  respondent  argues  that 
while  the  Department,  in  its  preliminary 
results,  correctly  found  that  die  rapid 
and  unprecedented  decline  of  the  Thai 
baht  on  July  2, 1997  justified  the 
suspension  of  its  normal  practice  of 
applying  a  forty-day  rolling  average,  or 
"benchmark"  rate,  for  converting 
foreign  currencies  to  U.S.  dollars,  it 
nonetheless  failed  to  apply  the  actual 
daily  exchange  rates  during  the  entire 
period  of  the  baht's  decline.  Instead, 
Saha  Thai  states  that  the  Department 
converted  baht-denominated  prices  and 
costs  to  their  U.S.  dollar  equivalents 
using  its  normal  methodology,  but 
utilized  as  a  benchmark  the  stationary 
average  of  the  baht  to  dollar  exchange 
rate  for  the  forty  day  period  from  July 
2, 1997  to  August  27, 1997.  For  the 
period  after  August  27, 199^,  the 
Department  reverted  to  using  its  normal 
methodology  with  the  standard,  rolling 
forty-day  average  benchmark.  However, 
Saha  Thai  argues  that  the  Thai  baht 
continued  to  fall  precipitously  even 
after  the  August  27, 1997  cut-off  date 
used  by  the  Department  to  mark  the  end 
of  the  baht's  decline.  Because  there  was 
a  continued  decline  in  the  baht  even 
after  August  27, 1997,  Saha  Thai 
contends  that  the  Department  should 
extend  the  period  during  which  the  baht 
is  considered  to  be  in  a  sustained 


decline  through  January  31, 1998,  and 
that  the  Department  should  use  actual 
daily  exchange  rates  for  that  period. 

Moreover,  Saha  Thai  maintains  that 
the  methodology  the  Department  used 
in  this  review  is  inconsistent  with  that 
used  in  other  recent  investigations 
involving  countries  which  have 
experienced  rapid,  sustained 
devaluations.  Saha  Thai  cites  two 
investigations  completed  by  the 
Department  involving  Korea,  in  which 
the  Department  found  that  a  forty 
percent  decline  in  the  value  of  the 
Korean  won  amounted  to  more  than  a 
temporary  fluctuation,  and  in  which  the 
Department  used  actual  daily  exchange 
rates  to  convert  home  market  prices  to 
U.S.  dollars.  Citing  Emulsion  Styrene- 
Butadiene  Rubber  from  the  Republic  of 
Korea  {"Rubber  from  Korea"),  64  FR 
14865  (March  29.  1999)  (final 
determination)  and  Stainless  Steel  Plate 
in  Coils  from  the  Republic  of  Korea,  64 
FR  15444  (March  31, 1999)  (final 
determination). 

Petitioners  maintain  that  the 
respondent's  suggestion  that  the 
Department  use  daily  exchange  rates, 
notwithstanding  fluctuations  in  the 
daily  rates,  would  violate  the  statute. 
See  19  U.S.C.  1677b-l(a)  (section 
773A(a)  of  the  Act).  See  also  Statement 
of  Administrative  Action  (at  171),  House 
Doc.  316, 103rd  Cong.  2d  Sess.  841 
(1994).  Petitioners  argue  that  the 
Department's  ciurency  conversion 
methodology  utilized  in  this  review 
recognizes  the  rapid  devaluation  of  the 
Thai  currency  by  establishing  a  separate 
benchmark  for  the  period  when  such 
rapid  devaluation  was  occurring. 
Petitioners  emphasize  that  fttim  July  2 
through  August  27, 1997,  the 
Department  used  a  stationary 
benchmark  of  average  dciily  rates,  which 
recognized  the  precipitous  drop  in 
exchange  rates,  but  "avoided  undue 
daily  fluctuations  in  exchange  rates." 
Certain  Welded  Carbon  Steel  Pipes  and 
Tubes  from  Thailand;  Preliminary 
Results  of  Antidumping  Duty  Review.  64 
FR  17998  (April  13,  1999).  Petitioners 
contend  that  the  Department  was  correct 
in  using  the  standard  benchmark  (a 
rolling  forty-day  average)  for  the  period 
in  which  fluctuation  was  still  occiuring. 

Department's  Position:  We  do  not 
agree  with  Saha  Thai's  request  for  the 
use  of  actual  daily  exchange  rates  to 
convert  Thai  Baht  to  U.S.  dollars  for  the 
entire  period  of  the  baht's  decline  from 
July  2, 1997  to  January  31, 1998. 

As  stated  in  the  preliminary  results, 
we  made  ciurency  conversions  into  U.S. 
dollars  in  accordance  with  section  773A 
of  the  Act,  based  on  exchange  rates  in 
effect  on  the  dates  of  the  U.S.  sales  as 
certified  by  the  Federal  Reserve  Bank. 


Section  773A(a)  of  the  Act  directs  the 
Department  to  use  a  daily  exchange  rate 
in  order  to  convert  foreign  currencies 
into  U.S.  dollars  unless  the  daily  rate 
involves  a  fluctuation.  It  is  the 
Department's  practice  to  find  that  a 
fluctuation  exists  when  the  daily 
exchange  rate  differs  bom  the 
benchmark  rate  by  2.25  percent.  The 
benchmark  is  defined  as  the  moving 
average  of  rates  for  the  past  40  business 
days.  When  we  determine  a  fluctuation 
to  have  existed,  we  substitute  the 
benchmark  rate  for  the  daily  rate,  in 
accordance  with  established  practice. 
See  Change  in  Policy  Regarding 
Currency  Conversions,  61  FR  9434 
(March  8, 1996);  see  also  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review;  Aramid  Fiber 
Formed  of  Poly  Para-Phenylene 
Terephthalamide  From  the  Netherlands, 
64  FR  36841,  36843  (July  8,  1999), 
Notice  of  Preliminary  Results  and 
Partial  Rescission  of  Antidumping  Duty 
Administrative  Review:  Canned 
Pineapple  Fruit  From  Thailand,  64  FR 
30476,  30480  (June  8, 1999). 

Effective  July  2, 1997.  the  Thai 
government  ended  its  restrictions  on  the 
movement  of  the  doUar-baht  exchange 
rate  and  allowed  the  rate  to  be 
determined  by  market  supply  and 
demand.  Our  analysis  of  Federal 
Reserve  exchange  rate  data  shows  that 
the  value  of  the  Thai  baht  in  relation  to 
the  U.S.  dollar  fell  on  July  2, 1997,  by 
more  than  18  percent  frtim  the  previous 
day,  a  decline  which  was  many  times 
more  severe  than  any  single-day  decline 
during  several  years  prior  to  that  date, 
and  did  not  rebound  significantly  in  a 
short  time.  As  such,  we  determine  that 
the  decline  in  the  baht  from  July  1  to 
July  2  following  the  change  in  the  Thai 
government's  exchange  rate  policy  was 
of  such  a  magnitude  that  the  doUar-baht 
exchange  rate  cannot  reasonably  be 
viewed  as  having  simply  fluctuated  at 
that  time,  i.e.,  as  having  experienced 
only  a  momentary  drop  in  value, 
relative  to  the  normal  benchmark.  While 
we  previously  found  a  large  and 
precipitous  decline  where  the  Korean 
won  declined  more  than  40  percent,  that 
decline  occurred  over  a  two-month 
period.  Here,  the  decline  was  smaller, 
but  occurred  in  a  single  day.  Therefore, 
for  these  final  results,  we  continue  to 
find  that  there  was  a  large,  precipitous 
drop  in  the  value  of  the  baht  in  relation 
to  the  U.S.  dollar  on  July  2, 1997. 

We  disagree  with  Saha  Thai's  claim 
that  the  baht  continued  to  fall 
precipitously  after  August  27, 1997.  and 
that  only  daily  rates  should  be  used 
through  January  31,  1998.  In  its  1996 
Policy  Bulletin  (61  FR  9434;  March  8, 
1996)  on  exchange  rate  methodology. 
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the  Department  defined  an  exchange 
rate  "fluctuation"  but  also  stated  that  it 
would  use  daily  rates  when  "the  decline 
in  the  value  of  a  foreign  ciurency  is  so 
precipitous  and  large  as  to  reasonably 
preclude  the  possibility  that  it  is  merely 
fluctuating."  The  Policy  Bulletin  did  not 
define  a  "precipitous  and  large"  decline 
in  the  value  of  a  foreign  ciurency  but 
left  this  determination  to  be  made  in 
futiue  cases.  In  Rubber  from  Korea  and 
other  Korean  cases,  the  Department 
found  that  a  decline  of  more  than  40 
percent  within  a  two-month  period  was 
sufficiently  large  and  precipitous  that 
use  of  daily  rates  was  warranted  diuing 
this  two-month  period.  In  contrast,  in 
Extruded  Rubber  Thread  from 
Indonesia,  the  Department  foimd  that  a 
decline  of  some  50  percent  over  five 
months  was  not  precipitous  and  large 
and  continued  to  employ  its  normal 
exchange  rate  methodology.  See  64  FR 
14693. 

While  we  have  concluded  that  the 
drop  of  more  than  18  percent  in  the 
dollar-baht  exchange  rate  on  July  2, 
1997,  constitutes  a  "precipitous  and 
large"  decline,  we  do  not  find  that  the 
gradual  decline  that  occurred  over 
nearly  seven  months,  from  July  2, 1997, 
to  January  31, 1998,  qualifies  as  a  "large 
and  precipitous"  drop  for  purposes  of 
our  exchange  rate  methodology. 

We  have,  however,  reexamined  our 
methodology  for  addressing  exchange 
rates  following  the  large  and  precipitous 
decline  on  July  2, 1997.  In  the 
preliminary  determination,  we 
determined  that,  because  a  large  and 
precipitous  drop  occurred  on  that  one 
day,  it  was  appropriate  simply  to  begin 
on  that  day  to  use  a  new  benchmark  in 
order  to  avoid  using  pre-precipitous 
drop  daily  rates  in  calculating  the 
benchmark  for  daily  rates  after  the 
precipitous  drop.  Accordingly,  for 
exchange  rates  between  July  2  and 
August  27, 1997,  the  Department  relied 
on  the  standard  exchange  rate  model, 
but  used  as  the  benchmark  rate  a 
(stationary)  average  of  the  daily  rates 
over  this  period. 

As  noted  above,  the  gradual  decline  in 
the  value  of  the  baht  over  several 
months  after  July  2  was  not  so  large  and 
precipitous  as  to  reasonably  preclude 
the  possibility  that  the  exchange  rate 
fluctuated  from  time  to  time  during  that 
period.  Therefore,  it  is  appropriate  for 
the' Department  to  use  its  standard 
methodology  so  as  to  "ignore"  those 
fluctuations  in  accordance  with  section 
773A  of  the  Act.  However,  we  also 
recognize  that,  following  a  large  and 
precipitous  decline  in  the  value  of  a 
ciurency,  a  period  may  exist  during 
which  exchange  rate  expectations  are 
revised  and  thus  it  is  unclear  whether 


further  declines  are  a  continuation  of 
the  large  and  precipitous  decline  or 
merely  fluctuations.  Under  the 
circumstances  of  this  case,  such 
uncertainty  may  have  existed  following 
the  large,  precipitous  drop  on  July  2, 
1997.  Thus,  we  devised  a  simple  test  for 
identifying  a  point  following  a 
precipitous  drop  at  which  it  is 
reasonable  to  think  that  exchange  rate 
expectations  have  been  sufficiently 
revised  that  it  is  appropriate  to  resume 
using  the  normal  methodology. 
Beginning  on  July  2, 1997,  we  used  only 
actual  daily  rates  until  the  daily  rates 
were  not  more  than  2.25  percent  below 
the  average  of  the  20  previous  daily 
rates  for  five  consecutive  days.  At  that 
point,  we  determined  that  the  pattern  of 
daily  rates  no  longer  reasonably 
precluded  the  possibility  that  they  were 
merely  "fluctuating."  (Using  a  20-day 
average  for  this  purpose  provides  a 
reasonable  indication  that  it  is  no  longer 
necessary  to  refrain  frtim  using  the 
normal  methodology,  while  avoiding 
the  use  of  daily  rates  exclusively  for  an 
excessive  period  of  time.)  Accordingly, 
from  the  first  of  these  five  days,  we 
restuned  classifying  daily  rates  as 
"fluctuating"  or  "normal"  in  accordance 
with  our  standard  practice,  except  that 
we  began  with  a  20-day  benchmark  and 
on  eadi  succeeding  day  added  a  daily 
rate  to  the  average  imtil  the  normal  40- 
day  average  was  restored  as  the 
benchmark. 

Applying  this  methodology  in  the 
instant  case,  we  used  daily  rates  from 
July  2, 1997  through  August  4, 1997.  We 
then  resumed  the  use  of  our  normal 
methodology,  starting  with  a  benchmark 
based  on  the  average  of  the  20  reported 
daily  rates  from  July  8  through  August 
4. 

Comment  3:  Exchange  Losses 

Saha  Thai  maintains  that  it  incurred 
unanticipated  and  imprecedented 
exchange  losses  in  1997  which  fit  the 
definition  of  "extraordinary" 
established  by  Department  precedent 
and  U.S.  GAAP.  According  to  Saha 
Thai,  U.S.  GAAP  defines:  (1) 
"Extraordinary"  as  "events  and 
transactions  that  are  distinguished  by 
their  unusual  nature  and  by  the 
infi«quency  of  their  occiurence",  (2) 
"unusual  natiue"  as  "the  underlying 
event  or  transaction  possesses  a  high 
degree  of  abnormahty  and  is  of  a  type 
clearly  unrelated  to  the  ordinary  and 
typical  activities  of  the  enterprise, 
taking  into  accoimt  the  environment  in 
which  the  enterprise  operates",  and  (3) 
"environment  in  which  the  enterprise 
operates"  as  including  "such  factors  as 
the  characteristics  of  the  industry  or 
industries  in  which  it  operates,  the 


geographical  location  of  its  operations, 
and  the  nature  and  extent  of 
govenunental  regulation."  Saha  Thai 
describes  the  Government  of  Thailand's 
decision  to  float  the  baht  as  "highly 
abnormal  (it  can  only  be  taken  once)," 
as  an  event  which  "would  not 
reasonably  be  expected  to  recur  in  the 
foreseeable  future"  and  as  a  "one-time 
irrevocable  *  *  *  government  *  *  * 
decision  to  change  the  fundamental 
nature  of  the  nation's  exchange  rate 
regime,"  and  therefore  argues  that  it  is 
consistent  with  the  definition  of 
"extraordinary"  under  U.S.  GAAP.  Saha 
Thai  asserts  that  contrary  to  the 
Department's  memorandum  to  the  file 
(citing  Foreign  Exchange  Loss 
Memorandum  to  The  File  horn  Marlene 
Hewitt,  dated  March  31, 1999),  the 
decision  to  float  the  baht  was  not  a 
"usual"  or  "frequent"  move  on  the  part 
of  the  Thai  Government  that  could 
easily  be  reversed,  because  prior  to  the 
decision  to  float  the  baht,  the  exchange 
rate  was  fixed  by  the  Thai  government. 

Given  their  extraordinary  nature,  Saha 
Thai  requests  that  the  Department 
amortize  these  exchange  losses  over  a 
five-year  period.  The  respondent  argues 
that  failure  to  do  so  distorts  the  margins 
for  antidumping  purposes.  Saha  Thai 
cites  the  following  cases  in  which  the 
Department  either  excluded  entirely  or 
has  amortized  extraordinary  costs  over  a 
reasonable  period  of  time:  Stainless 
Steel  Wire  Rod  from  Taiwan,  63  FR 
40467  (July  29, 1998);  Large  Newspaper 
Printing  Presses  and  Components 
Thereof,  Whether  Assembled  or 
Unassembled  from  Japan,  61  FR  38153 
(July  23, 1996  );  Fresh  Cut  Roses  from 
Ecuador,  60  FR  7038  (February  6, 1995); 
and  Fresh  Cut  Roses  from  Colombia,  60 
FR  7001  (February  6, 1995).  Saha  Thai 
EUgues  that  according  to  Thai  GAAP, 
Thai  companies  are  permitted  to 
calculate  losses  based  on  the  difference 
in  the  baht  value  of  foreign-currency 
denominated  assets  and  liabilities 
between  July  2, 1997  and  the  end  of  the 
first  accoimting  period  in  which  the 
baht  was  floated,  and  to  report  such 
costs  as  extraordinary  in  their  financial 
statements. 

Saha  Thai  argues  that,  if  the 
Department  includes  all  exchange  losses 
in  interest  expense  or  G&A  expense,  it 
should  allow  an  offset  to  cost  of 
production  for  exchange  gains  earned 
on  accounts  receivable.  Saha  Thai  states 
that  the  Department's  treatment  of 
exchange  rate  gains  and  losses  in  cost  of 
production  calculations  should  reflect 
economic  and  business  reality,  and  that 
for  companies  buying  and  selling  in 
foreign  currencies  the  overall  currency 
position  should  be  determinative  of 
actual  costs.  Saha  Thai  asserts  that 
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currency  gains  on  sales  are  just  as  much 
a  part  of  financing  costs  as  ciurency 
losses  on  purchases.  Saha  Thai  believes 
that  the  Department's  treatment  of 
exchange  gains  and  losses — denying  an 
offset  for  currency  gains  on  sales  on  the 
basis  that  these  gains  are  sales-related 
income  and  not  a  cost  of  production, 
and  also  den3dng  a  circumstance  of  sale 
adjustment  for  foreign  ciurency  gains — 
violates  the  WTO  Antidumping 
Agreement,  which  states  that  price 
comparisons  should  be  conducted  in  a 
fair  manner.  See  WTO  Antidumping 
Agreement  at  Article  2.4. 

Saha  lliai  also  argues  that  it  "self- 
hedges"  its  ciurency  exposure  in  that  its 
purchases  of  raw  materials  in  dollars  are 
offset  by  its  sales  in  dollars,  and 
therefore  that  the  Department  should 
not  ascribe  to  the  period  of  material 
purchases  a  "paper  cost" — the  exchange 
rate  losses — ^which  is  reversed  in  the 
following  year.  Saha  Thai  argues  that  to 
do  so  would  be  unreasonable  and 
distortive,  and  that  the  Department 
should  exercise  its  discretion  under 
section  773(f)(1)(A)  of  the  Act  in 
determining  the  proper  allocation  of 
costs. 

Finally,  Saha  Thai  argues  that,  if  the 
Department  decides  not  to  treat  its  1997 
exchange  losses  as  extraordinary  and 
therefore  does  not  amortize  these  losses 
over  a  reasonable  period  of  time,  it 
should  follow  its  past  precedent  of 
treating  the  portion  of  the  loss  incurred 
on  raw  materials  purchases  in  the  same 
manner  as  other  costs  associated  with 
current  period  raw  material  purchases. 
Saha  Thai  cites  several  cases  in  which 
the  Department  has  treated  foreign 
exchange  transaction  costs  associated 
with  raw  materials  purchases  as  a  cost 
of  manufacturing.  See  Stainless  Steel 
Round  Wire  from  Taiwan,  64  FR  17336, 
17338  (April  9, 1999)  (final  , 
determination);  Emulsion  Styrene- 
Butadiene  Rubber  from  the  Republic  of 
Korea.  64  FR  14871  (March  29, 1999); 
Steel  Wire  Rod  from  Trinidad  and 
Tobago,  63  FR  9181  (February  24, 1998); 
and  Canned  Pineapple  Fruit  from 
Thailand,  63  FR  7392,  7401  (February 
13, 1998).  Saha  Thai  argues  that  the 
appropriate  method  for  expensing 
exchange  losses  on  raw  materials  is  to 
transfer  all  purchase  expenses  to  current 
costs. 

Petitioners  argue  that  the 
Department's  refusal  to  amortize  Saha 
Thai's  1997  foreign  exchange  losses  as 
1997  losses,  which  were  expressed  in 
Saha  Thai's  financial  statements  in 
accordance  with  Thai  GAAP  as  a  normal 
business  expense,  was  reasonable  and 
consistent  with  Department  practice 
because  these  losses  were  not 
extraordinary.  Citing  Fresh  Chilled 


Atlantic  Salmon  from  Norway,  58  FR 
37912,  37915  (July  14. 1993);  Certain 
Hot-Rolled  Carbon  Steel  Flat  Products, 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  and  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  the 
Netherlands,  58  FR  37199,  37204  Quly 
9, 1993). 

Petitioners  assert  that  19  U.S.C. 
1677b(f)(l)(A)  (section  773(f)(1)(A)  of 
the  Act)  requires  that  the  Department 
calculate  costs  on  the  basis  of  a 
respondent's  financial  records,  provided 
that  such  records  are  maintained  in 
accordance  with  GAAP  and  reasonably 
reflect  costs.  Citing  Asociacion 
Colombiana  de  Exportadores  de  Flores 
V.  United  States,  6  F.  Supp.  2d  865  (CTT 
1998).  Petitioners  note  that  Saha  Thai 
characterized  its  losses  on  exchange 
transactions  as  a  normal  business 
expense  during  verification,  and  stated 
in  its  case  brief  that  1997  exchange 
losses  were  expensed  in  the  company's 
financial  statements  in  accordance  with 
Thai  GAAP.  Consequently,  petitioners 
assert  that  the  Department  should  treat 
exchange  losses  in  the  same  manner 
they  were  booked  by  Saha  Thai,  because 
this  treatment  conforms  with  the  home 
market's  GAAP  and  represents 
consistent  treatment  of  these  expenses. 
Citing  Certain  Welded  Carbon  Steel  Pipe 
and  Tube  from  Turkey,  63  FR  35190. 
35199  (June  29, 1998)  and  Certain  Steel 
Concrete  Reinforcing  Bars  from  Turkey, 
62  FR  9737,  9743  (March  4. 1997). 

In  response  to  Saha  Thai's  request 
that  losses  associated  with  raw  material 
purchases  be  assessed  as  a  cost  of 
manufacturing,  the  petitioners  argue 
that  Saha  Thai's  internal  bookkeeping 
on  raw  material  inventories  cannot 
override  the  treatment  of  the  exchange 
losses  in  Saha  Thai's  audited  financial 
statements.  Citing  DRAMS  of  One 
Megabit  and  Above  from  Korea,  58  FR 
15467, 15464  (March  23,  1993). 

Petitioners  also  argue  that  the 
Department  should  not  change  its 
established  practice  of  denying 
circumstance  of  sale  adjustinents  for 
exchange  gains  on  accounts  receivable, 
as  Saha  Thai  requests.  Petitioners  argue 
that  19  CFR  351.410  (c)  and  (d)  provide 
that  such  an  adjustment  will  be  granted 
for  "direct  selling  expenses  and 
assumed  expenses,"  such  as 
"commissions,  credit  terms,  guarantees, 
and  warranties."  Petitioners  argue  that 
the  Department's  "regulations  for  such 
an  adjustment  require  that  reason  for  the 
circumstance  of  sale  adjustment  have  an 
effect  on  the  prices  charged.  *  *  *" 
QiotingFAG  U.K.,  Ltd.  v.  United  States, 
945  F.  Supp.  260  (CTT  1996).  Petitioners 
argue  that  because  Saha  Thai  failed  to 
demonstrate  that  its  export  prices  are 
directly  affected  by  exchange  rate  gains 


resulting  from  the  conversion  of  U.S. 
dollars  into  local  currency,  its 
circumstance  of  sale  claim  should  be 
denied.  Citing  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina,  49  FR 
48588  (December  13, 1984);  Certain  Hot- 
Rolled  Carbon  Steel  Flat  Products, 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products,  Certain  Corrosion-Resistant 
Carbon  Steel  Flat  Products  and  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
Germany,  58  FR  37136,  37149  (July  9, 
1993). 

Petitioners  further  argue  that  in 
calculating  COP  and  CV,  it  is  the 
Department's  normal  practice  to 
"distinguish  between  exchange  gains 
and  losses  realized  or  incurred  in 
connection  with  sales  transactions  and 
those  associated  with  purchase 
transactions."  Quoting  Stainless  Steel 
Round  Wire  from  Canada,  64  FR  17324, 
17334  (April  9, 1999);  citing  Steel  Wire 
Rod  from  Trinidad  and  Tobago,  63  FR 
9177,  9181  (February  24,  1998); 
Stainless  Steel  Wire  Rod  from  Japan,  63 
FR  40434,  40441  (July  29, 1998);  Certain 
Welded  Carbon  Steel  Pipe  and  Tube 
from  Turkey,  63  FR  35190.  35198  (June 
19, 1998);  Certain  Steel  Concrete 
Reinforcing  Bars  from  Turkey,  62  FR 
9737,  9741  (March  4, 1997);  and  Certain 
Pasta  from  Turkey,  61  FR  30309.  30324 
(June  14, 1996).  Petitioners  argue  that  it 
has  been  Commerce's  long-standing 
analysis  that  exchange  gains  and  losses 
from  sales  transactions  are  not  related  to 
the  manufacturing  activities  of  the 
company.  Petitioners  cite  the  following 
cases  to  support  their  argument: 
Stainless  Steel  Round  Wire  from 
Canada.  64  FR  17334  (April  9, 1999); 
Steel  Wire  Rod  from  Trinidad  and 
Tobago,  63  FR  9181  (February  24,  1998); 
Fresh  Atlantic  Salmon  from  Chile,  63 
FR  31411,  31430  (June  9, 1998);  Circular 
Welded  Non-Allov  Pipe  and  Tube  from 
Mexico.  62  FR  37014,  37026  Quly  10, 
1997);  Polyethylene  Tenephthalate  Film, 
Sheet,  and  Strip  from  the  Republic  of 
Korea,  56  FR  16305,  16313  (April  22. 
1991).  According  to  petitioners,  this 
policy  is  not  inconsistent  with  the 
Department's  treatment  of  exchange 
gains  in  the  context  of  a  circumstance  of 
sale  adjustment,  and  petitioners  argue 
that  the  Department  should  maintain 
such  a  policy  in  this  review. 

Department's  Position:  We  disagree 
with  the  respondent  that  the  Thai 
Government's  monetary  policy  to  alter 
currency  regimes  has  any  bearing  on  the 
case.  Changes  in  exchange  rates,  even 
large  ones,  are  neither  unusual  in  nature 
nor  infrequent  events.  Additionally,  the 
company  did  not  treat  the  effect  of  this 
event  as  an  extraordinary  item  in  its 
financial  statements. 
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In  addition,  we  have  not  amortized 
certain  portions  of  its  FOR  exchange 
rate  losses  over  five  years,  because  these 
losses  were  inciured  on  current  debt  as 
opposed  to  long-term  foreign  currency 
debt.  The  Department's  practice  is  to 
allow  the  respondent  to  amortize  foreign 
exchange  losses  over  the  remaining  life 
of  the  loans  to  which  they  relate.  See 
Final  Determination  of  Sales  at  less 
than  Fair  Value:  Fresh  Cut  Roses  from 
Ecuador,  60  FR  7019.  7039  (February  6, 
1995)  (losses  amortized  on  a  straight- 
line  basis  over  the  life  of  the  loan  and 
included  in  the  net  interest  expense 
calculation);  and  Final  Results  and 
Partial  Rescission  of  Antidumping  Duty 
Administrative  Review:  Canned 
Pineapple  from  Thailand,  63  FR  43661, 
43669  (August  14,  1998). 

Furthermore,  the  Department 
normally  includes  in  its  calculation  of 
COP  and  CV  foreign  exchange  gains  and 
losses  resulting  from  transactions 
related  to  a  company's  manufacturing 
operations  (e.g.,  purchases  of  inputs). 
See  Final  Determination  of  Sales  Less 
Than  Fair  Value:  Polyethylene 
Terephthalate  Film,  Sheet,  and  Strip 
From  the  Republic  of  Korea.  56  FR 
16305, 16313  (April  22, 1991)  (comment 
16),  and  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value:  Steel 
Wire  Rod  From  Trinidad  &■  Tobago,  63 
FR  9177,  9181-«2  (February  24, 1998). 
Saha  Thai's  foreign  exchange  losses, 
which  are  included  in  its  COP  and  CV, 
are  for  losses  resulting  from  raw 
materials  piutihase  transactions  or 
borrowing  money  to  support  its 
production  operations.  Since  these 
activities  giving  rise  to  the  foreign 
exchange  gains  and  losses  directly  relate 
to  the  company's  production  operations, 
we  included  them  in  the  COP  and  CV. 

In  accordance  with  section  773 
(f)(1)(A)  of  the  Act,  the  Department 
normally  calculates  costs  based  on  the 
records  of  the  company,  "if  such  records 
are  kept  in  accordance  with  the 
generally  accepted  accounting 
principles  of  the  exporting  coimtry 
*  *  *  and  reasonably  reflect  the  costs 
associated  with  the  production  and  sale 
of  the  merchandise."  In  the  instant  case, 
in  accordance  with  Thai  GAAP, 
respondent  wrote  off  the  entire  amoimt 
of  the  foreign  exchange  loss  associated 
with  foreign  debt  in  the  current  year. 
Thus,  consistent  with  Department 
practice,  the  Department  has  not 
amortized  the  exchange  losses.  Rather, 
for  calculating  COP  and  CV,  we  treated 
these  losses  as  Saha  Thai  treated  them 
in  its  financial  statement — as  losses 
expensed  in  the  current  financial 
period' — and  included  all  exchange  rate 
losses  in  G&A  or  interest  expense. 


Accordingly,  there  is  no  justification  to 
grant  a  COP  offset. 

In  addition,  petitioners  correctly 
argue  that  Saha  Thai  is  not  entitled  to 
a  circumstance  of  sale  adjustment  for 
foreign  currency  gains  related  to  its 
sales  transactions.  Moreover,  we 
disagree  with  Saha  Thai's  assertion  that 
the  Department's  treatment  of  exchange 
gains  and  losses  in  the  preliminary 
results  violates  the  requirement  of  the 
WTO  Antidumping  Agreement  that 
price  comparisons  be  conducted  in  a 
fair  manner.  We  included  Saha  Thai's 
exchange  gains  and  losses  in  our 
calculation  of  COP  and  CV  in  a  manner 
consistent  with  the  Act,  which  is 
consistent  with  the  WTO  Antidumping 
Agreement. 

Comment  4:  Date  of  Sale 

In  their  case  brief,  petitioners  argue 
that  purchase  order  date,  rather  than 
invoice  date,  better  reflects  the  date 
upon  which  Saha  Thai  established  the 
material  terms  of  sale  for  export  of 
subject  merchandise  to  the  United 
States.  Petitioners  note  that  the 
Department's  regulations  establish  that 
date  of  sale  will  normally  be  the  invoice 
date  as  recorded  in  the  ordinary  course 
of  business.  Nonetheless,  petitioners 
argue,  the  record  in  the  instant  case 
supports  the  Department's  use  of 
purchase  order  date  as  the  date  of  sale. 
Petitioners  claim  that  the  Department's 
continued  reliance  upon  invoice  date  is 
not  an  accurate  reflection  of  the  facts  of 
the  case  and  that  the  Department's 
practice  has  been  to  determine  the  date 
on  which  price  and  quantity  for  a  sale 
are  finalized  and  establish  this  as  the 
date  of  sale.  Citing  19  CFR  section 
351.401(i);  Al  Tech  Speciality  Steel 
Corp.  V.  United  States,  Consol.  Court 
No.  97-08-01328,  Slip  Op.  98-136 
(Sept.  24, 1998)  citing  Silicon  Metal 
from  Brazil,  61  FR  46763,  46766 
(September  5, 1996),  and  Titanium 
Sponge  from  Japan,  54  FR  13403, 13404 
(April  3, 1989). 

Petitioners  assert  that  the 
Department's  regulations  establish  that 
the  date  of  sale  will  normally  be  the 
invoice  date  imless  "a  different  date 
better  reflects  the  date  on  which  the 
exporter  or  producer  establishes  the 
material  terms  of  sale."  See  19  CFR 
Section  351.401(i)  and  Standard  Line 
and  Pressure  Pipe  from  Germany,  63  FR 
13217,  13226  (March  18, 1998). 
Petitioners  argue  that  the  standard  of 
"better  reflects,"  as  laid  out  in  the 
Department's  new  regulations,  is  valid 
and  applicable  if  the  material  terms  of 
a  sale  are  usually  established  on  a  date 
other  than  invoice  date.  See 
Antidumping  Duties;  Countervailing 
Duties;  Final  Rule  ("Final  Rule"),  62  FR 


27296,  27348  (May  19, 1997) 
(Preamble),  and  Circular  Welded  Non- 
alloy  Steel  Pipe  from  Korea,  62  FR 
64559,  64560  (December  8,  1997) 
(preliminary  results).  Petitioners  dte  to 
a  recent  final  determination  in  which 
the  Department  emphasized  that  the 
regulations  allow  for  flexibility  in 
identifying  the  appropriate  date  of  sale 
if  the  facts  of  the  case  show  that  a  date 
other  than  invoice  date  is  the  date  upon 
which  the  material  terms  of  a  sale  are 
established.  See  Circular  Welded  Non- 
Alloy  Steel  Pipe  from  Korea,  63  FR 
32833,  32835  (June  16,  1998). 
Petitioners  state  that  the  Department  can 
select  a  date  of  sale  other  than  the  date 
on  which  an  agreement  on  the  material 
terms  of  a  sale  has  been  reached  if 
changes  to  the  material  terms  of  the  sale 
are  common  to  the  extent  that  the  initial 
agreement  is  not  binding  or  definite.  See 
Stainless  Steel  Plate  in  Coils  from  the 
Republic  of  Korea,  64  FR  15444, 15449- 
15450  (March  31,  1999). 

Petitioners  assert  that  evidence  of  the 
usual  date  for  establishing  terms  of  sale 
must  be  "satisfactory."  See  Final  Rule 
62  FR  at  27348;  Certain  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
from  Japan,  64  FR  12951, 12957  (March 
16, 1999);  Canned  Pineapple  Fruit  from 
Thailand.  63  FR  43661, 43668  (August 
14, 1998).  Petitioners  argue  that 
evidence  in  the  instant  case  establishes 
that  the  material  terms  of  Saha  Thai's 
U.S.  sales  are  usually  set  at  purchase 
order  date  and  that  the  specific  evidence 
to  support  this  is  more  than  satisfactory. 
Finally,  petitioners  argue  that  the  record 
in  the  case  clearly  shows  that  a  date 
other  than  commercied  invoice  date 
better  reflects  the  date  on  which  the 
material  terms  of  sale  for  U.S.  export 
transactions  are  established. 

Petitioners  contend  that  during  the 
1996-199^administrative  review  Saha 
Thai  did  not  respond  to  the 
Department's  request  for  information 
related  to  date  of  sale  but,  instead, 
argued  that  the  Department's  regulations 
called  for  the  use  of  invoice  date  and, 
therefore,  it  would  not  be  relevant  for 
Saha  Thai  to  respond  to  questions 
related  to  date  of  sale.  See  Certain 
Welded  Carbon  Pipes  and  Tubes  from 
Thailand;  Final  Results  of  Antidumping 
Duty  Administrative  Review.  {"1996- 
1997  Final  Results")  63  FR  55578 
(October  16, 1998).  Petitioners  argue  , 
that  the  Department,  despite  the  facts  on 
the  record  in  the  1996-1997  review, 
incorrectly  chose  invoice  date  as  the 
date  of  sale  because  of  the  Department's 
analysis  that  sample  contracts  and 
invoices  demonstrated  that  changes 
occurred  beyond  tolerance  levels 
established  in  an  initial  contract, 
between  purchase  order  and  invoice 
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date.  Citing  1996-1997  Final  Results,  63 
FR  at  55587  and  current  litigation 
contesting  the  Department's 
determination  in  Allied  Tube  and 
Conduit  Corp.  v.  United  States,  Court 
No.  98-11-03135.  Petitioners  argue  that 
the  facts  on  the  record  in  the  instant 
review  are  more  definitive  than  the 
1996-1997  administrative  review  in 
supporting  the  use  of  purchase  order 
date  as  the  date  of  sale. 

Petitioners  argue  that  after  Saha  Thai 
and  its  U.S.  customers  enter  a  contract 
agreement,  the  customer  submits 
purchase  orders  for  specific  products. 
See  Memorandum  to  File  from  Steve 
Bezirganian  and  Marlene  Hewitt, 
Verification  of  Saha  Thai  Steel  Pipe  Co., 
Ltd.,  1997-1998,  February  25, 1999 
("Verification  Report")  at  20.  Petitioners 
argue  further  that  Saha  Thai  sells 
specific,  custom  lengths  to  U.S. 
customers  and,  therefore,  it  can  be 
assumed  that  the  purchase  orders 
submitted  by  U.S.  customers  initiate  a 
made-to-order  transaction.  Petitioners 
argue  that  the  Department's  conclusions 
reached  through  conducting  sales  traces 
at  verification  support  the  use  of 
purchase  order  date  as  the  date  of  sale. 

However,  petitioners  argue  that  the 
Department,  for  purposes  of 
administrative  convenience,  chose  to 
use  invoice  date  as  date  of  sale  despite 
overwhelming  evidence  to  the  contrary. 
See  Verification  Report  at  37,  and 
Preliminary  Results,  64  FR  at  17999. 
Petitioners  argue  that  the  Department 
cannot  go  against  its  own  regulations  for 
the  sake  of  administrative  convenience. 
See  FeiTO  Union,  Inc.  v.  United  States, 
Slip  Op.  99-27,  March  23, 1999  at  9-10. 
n.9  citing  Voge  v.  United  States,  844  F. 
2d  776,  779  (Fed.  Cir.  1988);  Reuters 
Ltd.  V.  FCC,  781  F.  2d  946.  950  (D.C.  Cir. 
1986). 

With  regard  to  matching  sales  if 
purchase  order  date  is  used  as  the  date 
of  sale,  petitioners  assert  that  Saha  Thai 
was  well  aware  diuing  the  1997-1998 
administrative  review  that  the  material 
terms  of  its  U.S.  sales  did  not  change 
after  the  purchase  order  date  and  that, 
accordingly,  the  Department  should 
apply  adverse  facts  available  where 
sales  matching  data  is  inadequate. 

The  respondent  rebuts  petitioners' 
argument  that  purchase  order  date  is  the 
date  upon  which  the  material  terms  of 
Saha  "Thai's  sales  to  the  United  States 
are  established  and  asserts  that  the 
Department  should  continue  to  use 
invoice  date,  consistent  with  the 
Department's  statutory  and  regulatory 
fi-amework,  for  the  final  determination 
in  the  instant  case.  Furthermore,  the 
respondent  argues  that  the  facts  on  the 
record  demonstrate  that  the  material 
terms  of  Saha  Thai's  sales  to  the  United 


States  are  not  confirmed  until  invoice 
date.  Finally,  the  respondent  argues  that 
if  the  Department  changes  its  date  of 
sale  methodology  in  the  instant  review, 
the  use  of  supplemental  verified  data 
fi-om  the  previous  review — rather  than 
the  application  of  adverse  facts 
available — would  be  the  only 
appropriate  course  of  action. 

"The  respondent  argues  the 
presumption  for  the  Department  to 
consider  invoice  date  as  the  date  of  sale 
is  well  established.  Citing  19  CFR 
section  351.401(1)  (1998)  and  62  FR  at 
27348-49.  Given  the  presumption  for 
the  use  of  invoice  date  as  date  of  sale, 
Saha  Thai  further  argues  that  in  a  recent 
antidumping  proceeding,  the 
Department  also  favored  the  use  of  a 
single  date  of  sale  for  each  respondent 
for  purposes  of  making  more  efficient 
use  of  the  Department's  resources  and 
enhancing  the  predictability  of 
outcomes.  Citing  Hot-Rolled  Flat-Rolled 
Carbon-Quality  Steel  Products  from 
Japan.  64  FR  24329,  24335  (May  6, 
1999)  (final  determination).  In  the 
context  of  a  recent  antidumping 
proceeding  and  decision  by  the 
Department  to  use  invoice  date  as  date 
of  sale,  the  respondent  argues  that  for 
Saha  Thai  there  is  no  uniform  event 
prior  to  invoice  date  that  can  be  used  as 
date  of  sale  because  the  price  and 
quantity  of  merchandise  may  change 
until  the  invoice  is  issued  to  the 
customer.  See  Stainless  Steel  Plate  in 
Coils  ("SSPC")ftom  the  Republic  of 
Korea,  64  FR  15444,  15449-15450 
(March  31. 1999)  (final  results). 

The  respondent  cites  to  a  large 
number  of  recent  cases  in  which  the 
Departmeiii  used  invoice  date  as  the 
date  of  sale  even  where  petitioners 
argue  that  another  date  was  more 
appropriate:  See  Certain  Cold-Rolled 
and  Corrosion  Resistant  Carbon  Steel 
Flat  Products  from  Korea,  64  FR  12927, 
12933-12935  (March  16. 1999)  (final 
results);  Hot-Rolled  Flat-Rolled  Carbon- 
Quality  Steel  Products  from  Japan,  64 
FR  24329,  24331-24335  (May  6, 1999) 
(final  determination);  Stainless  Steel 
Plate  in  Coils  from  Belgium,  64  FR 
15476, 15478-15482  (March  31, 1999) 
(final  determination);  Certain  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
and  Certain  Cut-to-Lengtb  Carbon  Steel 
Plate  from  Canada,  64  FR  2173.  2178 
(January  13, 1999)  (final  results); 
Stainless  Steel  Plate  in  Coils  from  South 
Africa,  64  FR  15459. 15463-15465 
(March  31, 1999)  (final  determination); 
and  Emulsion  Styrene-Butadiene  Rubber 
from  the  Republic  of  Korea,  64  FR 
14865, 14869  (March  29, 1999)  (final 
determination).  The  respondent  argues 
that  petitioners'  reliance  on  Corrosion- 
Resistant  Flat  Products  from  Japan  as  an 


example  of  the  Department's  use  of 
order  confirmation  date  as  date  of  sale 
is  not  relevant  and  is  based  on  facts  not 
present  in  the  instant  case.  See 
Petitioners  Case  Brief  at  5-6  and  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  from  Japan,  64  FR  12951, 
12957-12958  (March  16, 1999)  (final 
residts).  Finally,  the  respondent  argues 
that  the  Deparbnent,  in  a  recent  case, 
rejected  a  petitioner's  request  for  use  of 
order  confirmation  date  as  date  of  sale 
in  order  to  avoid  using  different  dates  of 
sale  in  the  home  and  U.S.  markets.  See 
Small  Diameter  Circular  Seamless 
Carbon  and  Alloy  Steel  Standard,  Line 
and  Pressure  Pipe  from  Germany,  63  FR 
13217, 13226  (March  18, 1998)  (final 
results). 

The  respondent  rebuts  petitioners' 
argument  that  purchase  order  date 
should  be  used  rather  than  invoice  date 
because  evidence  on  the  record  shows 
that  the  material  terms  of  sales  do  in  fact 
change  between  the  purchase  order  and 
invoice  date.  Citing  to  the  Department's 
preliminary  results,  the  respondent 
argues  that  the  Department  has  already 
recognized  that  while  price  and  quantity 
for  sales  to  the  United  States  may  be 
established  at  the  date  of  the  purchase 
order,  price  and  quantity  may  not  be  set 
until  invoice  date.  Citing  Preliminary 
Results,  64  FR  at  17999. 

Saha  Thai  also  rebuts  petitioners' 
argument  that  the  Department's  analysis 
in  the  preliminary  results  was  based  on 
administrative  convenience.  The 
respondent  agrees  with  petitioners' 
assertion  that  Saha  Thai  ships 
merchandise  to  customers  in  the  United 
States  under  umbrella  contracts  which 
establish  price  and  general  quantity. 
However,  the  respondent  argues  that  a 
number  of  the  sales  traces  examined  by 
the  Department  at  verification 
demonstrate  that  changes  to  price  and 
quantity  after  the  purchase  order  do 
occur.  Furthermore,  the  respondent 
argues,  the  Department  noted  at 
verification  that  Saha  Thai  utilizes 
invoice  date  as  its  date  of  sale  in  its  own 
accounting  system.  The  respondent 
notes  that  the  Department  has  found 
that  a  respondent's  use  of  invoice  date 
as  date  of  sale  in  its  internal  records  and 
financial  statements  is  one  reason  for 
the  Department  to  select  invoice  date, 
rather  than  purchase  order  or  order 
confirmation  date,  as  the  date  of  sale. 
See  Stainless  Steel  Plate  in  Coils  from 
South  Africa.  64  FR  15459,  15464 
(March  31,  1999)  (final  determination). 

Finally,  the  respondent  rebuts 
petitioners'  assertion  that  the 
Department  should  apply  adverse  facts 
available  if  the  Department  chooses  to 
change  its  date  of  sale  methodology  for 
the  final  determination.  The  respondent 
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argues  that  it  fully  complied  with  the 
Department's  instructions  and  that  it 
reported  all  U.S.  entries  during  the  POR 
according  to  these  instructions.  Saha 
Thai  argues  that,  if  the  Department 
chooses  purchase  order  date  as  the  date 
of  sale,  the  Department  may  request  to 
incorporate  a  few  additional  months  of 
home  market  sales  from  the  previous 
period  of  review  in  order  to  match  home 
market  sales  with  contemporaneous 
U.S.  market  sales.  The  respondent 
argues  that  these  sales  were  verified  by 
the  Department  in  the  previous 
administrative  review  and,  therefore, 
application  of  adverse  facts  available 
would  be  iwwarranted. 

Department's  Position:  To  determine 
the  diate  of  sale  for  this  review,  we 
evaluated,  pursuant  to  section 
351.401(i)  of  the  Department's 
regulations,  whether  "a  date  other  than 
the  date  of  invoice  *  *  *  better  reflects 
the  date  on  which  the  exporter  or 
producer  establishes  the  material  terms 
of  sale." 

Saha  Thai  reported  invoice  date  as  the 
date  of  sale  in  its  questionnaire 
responses.  August  3, 1998  QR  at  C-17. 
The  response  also  provided  information 
that  supports  the  use  of  invoice  date  as 
the  date  of  sale.  For  example,  Saha  Thai 
stated  that,  "*  *  *  for  sales  to  Ferro 
Union  (accounting  for  two-thirds  of  the 
quantity  sold  to  the  U.S.)  the  contract 
notes  only  the  total  quantity  to  be 
ordered.  The  specific  quantity  for  each 
product  is  set  subsequently.  The  exact 
quantity  for  each  sale  is  not  determined 
until  the  merchandise  is  shipped. " 
September  23, 1998  QR  at  13  (emphasis 
added). 

At  verification,  Saha  Thai  stated  that 
the  contracts  it  enters  into  with  U.S. 
customers  bind  the  parties  to  the 
quantities  agreed  upon  in  the  contract, 
within  a  tolerance.  See  Verification 
Report  at  20.  Saha  Thai  further  stated 
that  after  a  contract  is  made,  it  consults 
with  the  customer  on  a  production  and 
shipping  schedule,  after  which  the 
customer  submits  purchase  orders  to 
Saha  Thai  that  indicate  the  specific 
quantities  to  be  supplied  for  each 
product.  Id.  According  to  Saha  Thai,  the 
quantity  tolerance  in  its  sales  contracts 
applies  to  the  total  quantity  on  a 
purchase  order  (including  all  products), 
not  to  the  quantity  for  each  individual 
product  ordered.  Id. 

Saha  Thai  stated  at  verification  that  it 
typically  meets  the  quantity  tolerances 
(both  per  purchase  order  and  per  the 
underlying  contract),  and  that  between 
the  purchase  order  and  the  invoice, 
neimer  the  agreed  upon  quantity  nor  the 
price  itself  would  change.  Id.  However, 
Saha  Thai  also  stated  at  verification  that 
"between  the  contract  and  invoice 


dates,  it  is  still  an  open  question  as  to 
what  the  quantities  will  be  for  a  specific 
product."  Id.  In  addition,  we  noted  at 
verification  that,  for  accoimting 
purposes,  Saha  Thai  considers  the  date 
of  invoice  to  be  the  date  of  sale,  and 
records  sales  in  its  accoimting  system 
on  this  basis. 

Despite  the  apparent  contradictions 
presented  by  the  explanations  Saha  Thai 
offered  in  its  questionnaire  responses 
and  at  verification,  the  facts  on  the 
record,  namely  the  actual  sales 
documents,  establish  invoice  date  as  the 
most  appropriate  date  of  sale.  In 
situations  such  as  this,  where  an 
agreement  on  the  material  terms  of  sale 
has  been  reached,  but  is  nevertheless 
subject  to  change,  our  practice,  as 
properly  cited  by  petitioners,  is  to  focus 
our  analysis  "on  whether  changes  are 
sufficiently  common  to  allow  us  to 
conclude  diat  initial  agreements  should 
not  be  considered  to  finally  establish  the 
material  terms  of  sale."  See  Stainless 
Steel  Plate  in  Coils  from  the  Republic  of 
Korea,  64  FR  15449-50  (March  31, 1999) 
We  have  analyzed  five  sets  of  contracts, 
purchase  orders  and  invoices  contained 
in  the  record:  Saha  Thai's  July  1, 1998 
Sales  Dociunents  supplement  to  its  June 
29, 1998  Section  A  questionnaire,  and 
Verification  Exhibits  21,  22  and  23. 
These  documents  establish  a  pattern  of 
material  changes  in  quantity  occurring 
in  a  significant  number  of  sales  when 
purchase  order  quantity  is  compared  to 
invoice  quantity.  We  noted  that  the 
frequency  and  degree  of  the  changes  in 
quantity  between  invoice  and  purchase 
order  were  not  identical  to  that  observed 
in  the  previous  review.  Nonetheless,  the 
sales  dociunents  in  this  review  reflect 
the  same  pattern  evident  in  the  previous 
review:  that  the  quantity  in  Saha  Thai's 
U.S.  sales  is  not  commonly  established 
until  the  invoice.  Therefore  we  find  that 
the  facts  support  our  decision  to 
maintain  our  date  of  sale  methodology 
for  Saha  Thai  in  this  review.  A  detailed 
discussion  of  our  analysis  is  contained 
in  the  Memorandum  to  the  File  from 
John  Totaro:  Determination  of  the  Date 
of  Sale  for  Saha  Thai  Steel  Pipe  Co..  Ltd. 
(August  1 1 ,  1999)  ("Date  of  Sale 
Memorandum"),  on  file  in  the  CRU. 

Given  that  the  record  evidence 
indicates  that  the  quantity  of  subject 
merchandise  invoiced  to  Saha  Thai's 
U.S.  customers  varies  from  the 
quantities  requested  in  the  customers' 
purchase  orders,  we  find  that  invoice 
date  is  the  appropriate  date  of  sale.  See 
Preamble  to  the  Final  Rule,  62  FR  at 
27348-49.  Therefore,  our  preliminary 
determination  on  date  of  sale  is 
unchanged  for  these  final  results. 


Comment  5:  Duty  Reimbursement 

Petitioners  assert  that,  as  expressed  in 
the  Department's  Verification  Report, 
Saha  lliai  assiuned  the  obligation  of 
pa)dng  antidumping  duties  for  entries  in 
the  U.S.  during  the  POR.  Petitioners 
argue  that  Saha  Thai's  assumption  of 
responsibility  for  the  payment  of 
antidumping  duties  constitutes  a 
nullification  of  the  relief  these  duties 
were  intended  to  provide.  Citing 
Verification  Report  at  21  and  34. 

Petitioners  argue  that  Saha  Thai's 
actions  should  be  addressed  by  the 
Department  according  to  the 
Department's  regulations  related  to  duty 
reimbursement.  Citing  to  19  CFR  section 
351.402(f)(1)(A),  petitioners  urge  the 
Department  to  deduct  the  amoimt  of 
antidumping  duties  paid  directly  by 
Saha  Thai  on  its  entries  of  subject 
merchandise  into  the  United  States. 

The  respondent  rebuts  petitioners' 
assertion  that  the  Department  should 
deduct  the  amount  of  antidumping 
duties  paid  directly  by  Saha  Thai  on  its 
U.S.  entries.  The  respondent  asserts  that 
petitioners,  in  referring  to  U.S.  entries, 
are  referring  only  to  those  U.S. 
transactions  in  which  Saha  Thai  acted 
as  the  importer-of-record  and  for  which 
Saha  Thai  posted  antidiunping  duty 
deposits.  See  Petitioners  Case  Brief  at 
11.  The  respondent  argues  that  the 
Department's  regulations  do  not  support 
petitioners'  argument.  The  respondent 
asserts  that  the  plain  language  of  the 
Department's  regulations,  pertaining  to 
deduction  of  antidumping  or 
coimtervailing  duty  pajrments  from 
export  price  or  constructed  export  price 
clearly  establishes  that  this  deduction 
should  only  take  place  if  there  are  two 
entities — i.e.,  if  an  exporter  or  producer 
pays  duties  on  behalf  of  a  separate 
importer.  Citing  19  CFR  section 
351.402(f)(1)(A).  The  respondent  claims 
that,  because  Saha  Thai  is  the  producer, 
the  exporter,  and  the  importer  of  its  U.S. 
entries  in  the  instant  case,  the 
reimbiirsement  section  of  the 
Department's  regulations  is  not 
applicable. 

The  respondent  also  rebuts 
petitioners'  argiunent  on  the  grounds 
that  petitioners  do  not  cite  any 
administrative  precedent  prior  to  the 
completion  of  the  URAA.  The 
respondent  points  out  that  the  SAA 
establishes  that  the  Department  has  no 
intention  of  changing  its  methodology 
related  to  the  finding  of  reimbursement. 
Citing  SAA  at  216.  "Tlie  respondent 
further  argues  that  the  Department  has, 
in  recent  antidimiping  proceedings, 
reaffirmed  its  interpretation  of  the 
regulatory  language  related  to 
reimbursement,  llie  respondent  argues 
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that  in  recent  cases  the  Department  has 
not  apphed  its  reimbursement 
regulation  to  a  single  entity.  See 
Circular  Welded  Non-Alloy  Steel  Pipe 
and  Tube  from  Mexico.  63  FR  33041 
{June  17, 1998)  (final  results)  and 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  the  Netherlands,  64  FR 
11825  (March  10. 1999)  (final  results). 
The  respondent  argues,  in  summary, 
that  the  regulation  cited  by  petitioners 
to  support  the  argument  that 
antidumping  duties  paid  by  Saha  Thai 
for  U.S.  entries  should  be  deducted  firom 
export  price  is  not  applicable  in  the 
instant  case. 

Department's  Position:  Section 
351.402(f)  of  the  Department's 
regulations  addresses  reimbursement  of 
antidumping  duties.  The  section  states, 
in  relevant  part,  that,  "[i]n  calculating 
the  export  price  (or  the  constructed 
export  price),  the  Secretary  will  deduct 
the  amoimt  of  any  antidiunping  duty  or 
countervailing  duty  which  the  exporter 
or  producer:  (A)  Paid  directly  on  behalf 
of  the  importer;  or  (B)  Reimbursed  to  the 
importer."  19  CFR  section  351.402(f)(1). 

The  Department  recently  addressed 
an  allegation  of  reimbursement  that 
involved  similar  facts  in  Certain  Cold- 
rolled  Carbon  Steel  Flat  Products  from 
the  Netherlands:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  64  FR  11825  (March  10, 1999). 
In  that  case,  the  manufactiirer/exporter 
was  also  the  importer  of  record  during 
the  remaining  part  of  the  period  of 
review.  On  the  issue  whether  the 
Department's  reimbursement  regulation 
is  applicable  whenever  the  foreign 
producer  is  also  the  importer  of  record, 
we  stated  that  "we  disagree  wdth 
petitioners  that  the  reimbursement 
regulation  is  applicable  where  the 
importer  and  exporter  are  the  same 
corporate  entity.  Oxir  decision  as  to 
reimbursement  is  based  upon  our 
regulatory  interpretation  of  19  CFR 
351.401(f)  [sic],  which  is  that  two 
separate  corporate  entities  must  exist  in 
order  for  the  Department  to  invoke  the 
reimbursement  regulation."  64  FR  at 
11833,  citing  Circular  Welded  Non- 
Alloy  Steel  Pipe  and  Tube  from  Mexico; 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  63  FR  33041, 
33044  (June  17, 1998)  ["Pipe  from 
Mexico"). 

In  Pipe  from  Mexico,  the  Department 
was  applying  the  reimbursement 
provision  from  its  old  regulations,  19 
CFR  section  353.26,  which  is 
substantially  the  same  as  the  current 
section  351.402(f).  In  that  case,  the 
Department  also  examined  a  factual 
situation  in  which  the  respondent  was 
the  producer,  exporter,  and  importer  of 
record  for  U.S.  sales  of  subject 


merchandise.  The  Department  found 
that  two  separate  corporate  entities  must 
exist  to  invoke  the  reimbursement 
regulation,  and  that  therefore,  the 
reimbursement  regulation  does  not 
apply  where  the  producer/exporter  and 
the  importer  are  one  and  the  same 
entity.  See  63  FR  at  33044. 

Sana  Thai  explained  at  verification 
that  at  a  certain  point  in  the  FOR,  it 
became  responsible  for  U.S.  Customs 
clearance,  which  meant  that  Saha  Thai 
would  pay  the  import  duties  on  its  U.S. 
sales  after  that  point,  including 
antidumping  duties.  See  Verification 
Report  at  34.  This  statement,  as  well  as 
other  facts  on  the  record  of  the  instant 
review  which  cannot  be  discussed  in  a 
pubUc  notice  due  to  their  proprietary 
nature,  indicate  that,  like  ^e 
respondent  in  Pipe  from  Mexico,  Saha 
Thai  is  the  importer  as  defined  in  19 
CFR  351.102(b)  because  it  is  "the  person 
by  whom  *     *     *  the  subject 
merchandise  is  imported."  See 
Memorandum  to  the  File  from  John 
Totaro:  Analysis  of  Saha  Thai  Steel  Pipe 
Company,  Ltd  for  the  Final  Results  of 
the  Administrative  Review  of  Certain 
Welded  Carbon  Steel  Pipes  and  Tubes 
from  Thailand  for  the  Period  March  1, 
1997  Through  February  28.  1998 
(August  11, 1999)  ("Final  Results 
Analysis  Memorandum")  at  9,  on  file  in 
the  CRU.  Because  the  facts  on  the  record 
indicate  that  Saha  Thai  has  neither  paid 
antidumping  duties  directly  on  behalf  of 
another  entity,  nor  reimbursed  another 
entity,  we  find  that  section  351.402(f)  of 
the  Department's  regulations  is 
inapplicable.  Therefore,  we  did  not 
deduct  the  amount  of  antidimiping 
duties  Saha  Thai  paid  on  certain  U.S. 
sales  from  our  calciilation  of  Export 
Price  for  those  sales. 

Comment  6:  Weighting  of  Physical 
Characteristics  for  Model  Match 

The  respondent  argues  that  the 
Department  incorrectly  revised  the 
values  for  Saha  Thai's  product 
characteristics  for  the  preliminary 
determination  and  that  these  revisions 
do  not  accurately  reflect  physical 
characteristic  differences  in  a  number  of 
instances.  The  respondent  requests  that 
the  Department,  for  the  final 
determination,  abandon  its  methodology 
of  grouping  all  sizes  of  Saha  Thai 
merchandise  into  three  distinct  groups. 
The  respondent  argues  that  the 
Department's  consolidation  of  its 
various  product  sizes  into  three  groups 
is  highly  arbitrary  and  distorts  product 
matching  criteria.  The  respondent 
proposes  that  the  Department  use  a 
methodology  for  converting  actual  pipe 
diameter  to  a  code  to  be  used  in  product 
matching  by  multiplying  the  actual 


diameter  by  a  thousand,  i.e.,  V*  inch 
pipe  would  be  coded  as  750, 1  inch  pipe 
would  be  coded  as  1000. 

In  addition,  the  respondent  argues 
that  the  Department  ^so  incorrectly 
assigned  general  matching  codes  to  a 
variety  of  subject  merchandise's  wall 
thicknesses.  The  respondent  argues  that, 
for  example,  the  Department  in  its 
preliminary  determination  identified 
fence  tube  as  being  closer  in  grade  and 
wall  thickness  to  one  grade  but,  in  its 
analysis,  assigned  fence  tube  a 
GRADEH/U  value  which  ranks  it  for 
matching  purposes  to  a  different  grade 
of  pipe.  See  Verification  Report  at  23 
and  Saha  Thai  product  brochure 
attached  to  original  response  as  exhibit 
SR1-A19.  The  respondent  argues  that 
the  Department  should  use  the 
numerical  coding  for  wall  thickness/ 
grade  that  it  used  in  previous 
administrative  reviews.  The  respondent 
proposes  in  its  case  brief  that  the 
Department  apply  the  following 
numeric  designations  that  it  used  in 
previous  segments  of  this  proceeding: 
"ASTM=10;  BS-S=100;  BS-L=110;  BS- 
M=120;  BS-L=130;  fence  tube=20." 

Petitioners  argue  that  Saha  Thai's 
suggestion  to  match  wall  thickness 
based  on  niunerical  assignments  should 
not  be  adopted.  Petitioners  assert  that 
the  respondent's  suggestion  is  confusing 
and  does  not  result  in  better  product 
matches.  Petitioners  note  that  fence  tube 
should  not  be  matched  to  ASTM 
specifications  because  fence  tube 
typically  has  a  light  wall  appropriately 
matched  to  BS  light.  Hence,  matching 
should  continue  to  be  on  a  wall 
thickness  basis. 

Petitioners  also  reject  Saha  Thai's 
comments  on  matching  by  size  as  a  way 
to  improve  the  Departments  ability  to 
match  products. 

Department's  Position:  The 
respondent  is  correct  in  noting  that  our 
product  weighting  for  the  size 
characteristic  differed  from  that  in  the 
previous  administrative  review.  A 
change  was  necessarv  because  Saha 
Thai  sold  its  products  in  a  wider  array 
of  sizes  than  in  the  previous  review. 
However,  in  reexamining  the  weights 
we  assigned  in  the  preliminary  residts. 
we  determined  that  some  of  our  changes 
could  result  in  anomalous  matches. 
Therefore,  for  the  final  results,  we 
assigned  the  same  weights  to  the  size 
characteristics  as  we  had  assigned  in  the 
previous  review  where  possible,  but 
multiplied  the  previously  assigned 
weight  by  five.  For  example,  in  the 
1996-1997  review,  we  assigned  one- 
inch  pipe  a  weight  of  20;  in  the  final 
results  of  this  review,  we  assigned  one- 
inch  pipe  a  weight  of  100.  For  the  sizes 
of  pipe  sold  in  this  review  but  not  in  the 
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previous  review,  we  assigned  weights 
proportionate  to  the  weights  derived 
from  the  previous  review  weights.  The 
result  is  an  array  of  size  characteristic 
weights  which  is  consistent  with  those 
assigned  in  the  most  recently  completed 
administrative  review,  and  which 
avoids  the  possibility  of  anomalous 
results  presented  by  the  preliminary 
restilts  size  weights.  We  have  modified 
our  preliminary  results  model  match 
program  to  reflect  this  weighting 
method. 

We  agree  with  petitioners  that  fence 
tube  should  not  he  matched  to  ASTM 
specifications  because  the  wall 
thickness  of  fence  tube  is  most  similar 
to  that  of  Saha  Thai's  BS  light  pipes. 
Saha  Thai  incorrectly  states  in  its  case 
brief  that  "[i]n  its  preliminary  results, 
the  Department  found  fence  tube  to  be 
closer  in  wall  thickness  (and  therefore 
grade)  to"  a  particular  grade  of  pipe. 
Saha  Thai  Case  Brief  at  23.  Chir 
preliminary  results  Analysis 
Memorandum  stated  that  "Saha  Thai 
categorized  its  Galvanized  Fence  Tube 
("GFT")  product  as  belonging  to  a 
'grade'  distinct  from  ASTM  and  British 
Standards  *  *  *  Saha  Thai's  arguments 
justify  our  classifying  GFT  as  a  separate 
"grade  *  *  *'"  Preliminary  Resvdts 
Analysis  Memorandiun  from  John 
Totaro  to  the  File,  (March  31, 1999)  at 
7.  In  addition  to  Saha  Thai's  arguments, 
evidence  on  the  record  indicates  that 
Saha  Thai's  fence  tube  products  are  not 
manufactured  to  the  physical 
requirements  of  the  grade  cited  by 
respondent  in  its  case  brief.  See  Final 
Residts  Analysis  Memorandiun  at  7-8. 
We  did  not  discuss  the  wall  thickness 
offence  tube  in  our  preliminary  results. 
Moreover,  contrary  to  Saha  Thai's 
suggestion,  our  weighting  in  terms  of 
wall  thickness  (WALLS/WALLM) 
relates  strictly  to  the  dimensions  of  the 
walls  of  the  subject  pipes,  without 
differentiation  by  grade.  Our  model 
match  program  incorporates  a  separate 
weighting  variable  which  provides 
different  weights  for  each  grade  of  pipe 
(GRADES/GRADEM).  See  Final  Results 
Analysis  Memorandum  at  2. 

However,  Saha  Thai's  case  brief  is 
instructive  in  that  it  sets  out  the  wall 
thicknesses,  in  millimeters,  of  Saha 
Thai's  one-inch  diameter  pipe  products. 
In  order  of  wall  thickness  (thiimest  to 
thickest),  these  products  are:  BS-L 
(2.6mm).  BS-M  (3.2mm),  ASTM 
(3.38mm),  and  BS-H  (4.0mm).  Saha 
Thai  Case  Brief  at  23.  We  have  revised 
our  weighting  hierarchy  of  these 
products  in  terms  of  wall  thickness  to 
follow  this  pattern,  and  we  ranked  Saha 
Thai's  fence  tube  in  this  hierarchy 
consistent  with  the  wall  thickness 
information  contained  in  Saha  Thai's 


product  brochure,  and  BS-S  pipe 
consistent  with  the  wall  thickness 
description  in  Saha  Thai's  questionnaire 
response.  See  Saha  Thai  June  29, 1998 
QR  at  27  and  Exhibit  18.  We  revised  the 
weighting  of  these  products  to  reflect 
their  relative  wall  thicknesses.  This  is  a 
change  both  frtim  the  preliminary 
results  and  the  1996-1997  review.  In 
ova  view,  this  change  will  result  in  a 
more  logical  product  matching  process 
in  that  the  weighting  of  Saha  Thai's 
products  by  wall  thickness  will  relate 
solely  to  the  physical  dimensions  of 
walls  of  the  products,  without  regard  to 
grade.  This  characteristic,  in 
combination  with  the  characteristic 
based  on  grade,  ensures  that  we  select 
the  most  similar  merchandise  for 
purposes  of  model  matching. 

Comment  7:  Constructed  Value 
Calculation 

The  respondent  argues  that  the 
Department  incorrectly  omitted  the 
deduction  of  imputed  credit  from 
constructed  value  despite  the 
Department's  recognition  that  credit 
should  be  deducted  from  constructed 
value.  Saha  Thai  cites  to  Dynamic 
Random  Access  Memory 
Semiconductors  from  Korea,  63  FR 
50874  (September  23, 1998)  (final 
results)  and  Carbon  Steel  Flat  Products 
from  Korea,  63  FR  13192  (March  18, 
1998)  (final  results)  in  support  of  their 
positions.  The  respondent  requests  in  its 
case  brief  that  the  Department  correct 
this  error  by  subtracting  imputed  credit 
frt)m  constructed  value. 

Department's  Position:  The 
Department  agrees  that  imputed  credit 
should  be  deducted  from  constructed 
value  and  has  done  this  for  the  final 
results. 

Comment  8:  Description  of  Verification 

The  respondent  argues  in  its  case  brief 
that,  in  the  preliminary  results,  the 
Department  failed  to  mention  that  Saha 
Thai's  cost  responses  were  also  verified, 
despite  the  fact  that  the  Department's 
verification  report  suggests  that  the 
Department  did  in  fact  verify  significant 
portions  of  Saha  Thai's  constructed 
value  and  cost  of  production 
information.  See  Preliminary  Results,  64 
FR  at  17999  and  Verification  Report  at 
16-20,  22-24  and  34-36.  The 
respondent  argues  that  the  Department 
should  state  in  its  final  results  that  it 
verified  both  sales  and  cost  of 
production  information  submitted  by 
Saha  Thai  in  order  to  ensure  the 
accuracy  of  the  public  record  and 
establish  a  foundation  on  which  to 
decide  the  need  for  verifying  cost  issues 
in  future  reviews. 


Department's  Position:  We  agree  with 
the  respondent  that  the  Department 
should  have  stated  in  the  preliminary 
results  that  our  verification  addressed 
both  sales  and  cost  of  production  issues. 
We  did  not  intend  to  imply  that  cost  of 
production  issues  were  not  addressed  at 
verification. 

Final  Results  of  the  Review 

As  a  result  of  this  review,  we  have 
determined  that  the  following  weighted- 
average  dumping  margin  exists  for  the 
period  March  1, 1997  through  February 
28, 1998: 


Manufac- 
turer/exporter 

Period 

Margin 

Saha  Thai  ... 

3/1/97-2/28/98 

9.65 

The  Department  shall  determine,  and 
the  U.S.  Cu.:toms  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  "The  Department  shaJl  issue 
appraisement  instructions  directly  to 
the  Customs  Service.  For  assessment 
purposes,  we  have  calculated  importer- 
specific  duty  assessment  rates  for  the 
merchandise  based  on  the  ratio  of  the 
total  amount  of  antidumping  duties 
calculated  for  the  examined  sales  to  the 
total  entered  value  of  sales  examined. 

Furthermore,  the  following  deposit 
requirements  shall  be  effective  upon 
publication  of  this  notice  of  final  results 
of  review  for  all  shipments  of  certain 
welded  carbon  steel  pipes  and  tubes 
fit>m  Thailand,  entered,  or  withdrawn 
frt)m  warehouse,  for  consumption  on  or 
after  the  publication  date,  as  provided 
for  by  section  751(a)(1)  of  the  Tariff  Act: 
(1)  Tte  cash  deposit  rate  for  the 
reviewed  company  will  be  the  rate 
stated  above;  (2)  for  previously 
investigated  or  reviewed  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review  or  a  prior  review,  or  the 
original  LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  maniifacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  these  reviews,  the  cash 
deposit  rate  will  continue  to  be  15.67 
percent,  the  "All  Others"  rate  made 
effective  by  the  LTFV  investigation.  See 
51  FR  3384,  3387  (January  27, 1986). 
These  deposit  requirements  shall 
remain  in  effect  imtil  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
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under  19  CFR  351.402(f)(2)  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  -entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidiunping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  ("APO") 
of  their  responsibility  concerning  the  • 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  sections  351.305  and  351.306  of 
the  Department's  regulations.  Timely 
notification  of  retiu-ri/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  October  12, 1999. 
Robert  S.  LaRussa, 
Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  99-27569  Filed  10-20-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  AdministratkM 

Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  application. 

SUMMARY:  The  Office  of  Export  Trading 
Company  Affairs  ("OETCA"), 
International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  for  an  Export  Trade 
Certificate  of  Review.  This  notice 
summarizes  the  conduct  for  which 
certification  is  sought  and  requests 
comments  relevant  to  whether  the 
Certificate  shoiild  be  issued. 
FOR  FURTHER  INFORMATION  CONTACT: 
Morton  Schnabel,  Director,  Office  of 
Export  Trading  Company  Afeirs, 
International  Trade  Administration, 
(202)  482-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Tradfng  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secreteuy  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 


private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  simmiarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  Certificate  should  be  issued. 
If  the  comments  include  any  privileged 
or  confidential  business  information,  it 
must  be  clearly  marked  and  a 
nonconfidential  version  of  the 
comments  (identified  as  such)  should  be 
included.  Any  comments  not  marked 
privileged  or  confidential  business 
information  will  be  deemed  to  be 
nonconfidential.  An  original  and  five 
copies,  plus  two  copies  of  the 
nonconfidential  version,  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  Department  of 
Commerce,  Room  1104H,  Washington, 
D.C.  20230.  Information  submitted  by 
any  person  is  exempt  from  disclosure 
under  the  Freedom  of  Information  Act 
(5  U.S.C.  552).  However, 
nonconfidential  versions  of  the 
comments  will  be  made  available  to  the 
applicant  if  necessary  for  determining 
whether  or  not  to  issue  the  Certificate. 
Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  99- 
00006."  A  sununary  of  the  application 
follows. 

Summary  of  the  Application 

Applicant:  T.P.  International  Expo 
Services  hic.  ("TPIES")  31-10  23rd 
Avenue,  Long  Island  City,  N.Y.  11105. 

Contact:  Tina  Kontou  Psomas, 
President 

Telephone:  (718)  728-7275, 

Application  No.:  99-00006 

Lkite  Deemed  Submitted:  October  13, 
1999. 

Members  (in  addition  to  applicant): 
None. 

T.P.  International  Expo  Services  Inc. 
seeks  a  Certificate  to  cover  the  following 
specific  Export  Trade,  Export  Markets, 
and  Export  Trade  Activities  and 
Methods  of  Operations. 

Export  Trade 

1.  Products,  All  products. 

2.  Services,  All  services. 

3.  Technology  Rights,  Technology 
Rights,  including,  but  not  limited  to, 
patents,  trademarks,  copyrights  and 


trade  secrets  that  relate  to  Products  and 
Services. 

4.  Export  Trade  Facilitation  Services 
(as  they  Relate  to  the  Export  of 
Products,  Services  and  Technology 
Rights)  Export  Trade  Facilitation 
Services,  including,  but  not  limited  to: 
professional  services  in  the  areas  of 
government  relations  and  assistance 
with  state  and  federal  export  programs; 
foreign  trade  and  business  protocol; 
consulting;  market  research  and 
analysis;  collection  of  information  on 
trade  opportunities;  marketing; 
negotiations;  joint  ventures;  shipping 
and  export  management;  export 
licensing;  advertising;  documentation 
and  services  related  to  compliance  with 
customs  requirements;  insurance  and 
financing;  bonding;  warehousing;  export 
trade  promotion;  trade  show 
exhibitions:  organizational 
development;  management  and  labor 
strategies;  transfer  of  technology; 
transportation;  and  facilitating  the 
formation  of  shippers'  associations. 

Export  MaHcets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

The  proposed  Export  Trade  Certificate 
of  Review  would  extend  antitrust 
protection  to  TPIES  to  conduct  the 
following  export  trade  activities: 

1.  Provide  and/or  arrange  for  the 
provision  of  Export  Trade  Facilitation 
Services; 

2.  Engage  in  promotion  and  marketing 
activities  and  collect  and  distribute 
information  on  trade  opportunities  in 
the  Export  Market; 

3.  Enter  into  exclusive  and/or  non- 
exclusive agreements  with  distributors, 
foreign  buyers,  and/ or  sales 
representatives  in  Export  Markets; 

4.  Enter  into  exclusive  or  non- 
exclusive sales  agreements  with 
Suppliers,  Export  Intermediaries,  or 
other  persons  for  the  sale  of  Products 
and  Services; 

5.  Enter  into  exclusive  or  non- 
exclusive licensing  agreements  with 
Suppliers,  Export  Intermediaries,  or 
other  persons  for  licensing  Technology 
Rights  in  Export  Markets; 

6.  Allocate  export  orders  among 
Suppliers; 

7.  Allocate  the  sales,  export  orders 
and/or  divide  Export  Markets,  among 
Suppliers,  Export  Intermediaries,  or 
other  persons  for  the  sale  of  Products 
and  Services; 


56772 


FedCTal  Register /Vol.  64,  No.  203  /  Thursday,  October  21,  1999 /Notices 


8.  Allocate  the  licensing  of 
Technology  Rights  among  Suppliers, 
Export  Intermediaries,  or  other  persons; 

9.  Establish  the  price  of  Products  and 
Services  for  sale  in  Export  Markets; 

10.  Establish  the  fee  for  licensing  of 
Technology  Rights  in  Export  Markets; 
and 

11.  Negotiate,  enter  into,  and/or 
manage  licensing  agreements  for  the 
export  of  Technology  Rights. 

Terms  and  Conditions  of  Certificate 

1.  In  engaging  in  Export  Trade 
Activities  and  Methods  of  Operation, 
TPIES  will  not  intentionally  disclose, 
directly  or  indirectly,  to  any  Supplier 
any  information  about  any  other 
Supplier's  costs,  production,  capacity, 
inventories,  domestic  prices,  domestic 
sales,  or  U.S.  business  plans,  strategies, 
or  methods  that  is  not  already  generally 
available  to  the  trade  or  public. 

2.  TPIES  will  comply  with  requests 
made  by  the  Secretary  of  Conunerce  on 
behalf  of  the  Secretary  of  Commerce  or 
the  Attorney  General  for  information  or 
dociunents  relevant  to  conduct  under 
the  Certificate.  The  Secretary  of 
Commerce  will  request  such 
information  or  dociunents  when  either 
the  Attorney  General  or  the  Secretary  of 
Commerce  believes  that  the  information 
or  docimients  are  required  to  determine 
that  the  Export  Trade,  Export  Trade 
Activities,  and  Methods  of  Operation  of 
a  person  protected  by  this  Certificate  of 
Review  continue  to  comply  with  the 
standards  of  Section  303(a]  of  the  Act. 

Definitions 

1.  "Export  Intermediary"  means  a 
person  who  acts  as  a  distributor,  sales 
representative,  sales  or  marketing  agent, 
or  broker,  or  who  performs  similar 
functions,  including  providing  or 
arranging  for  the  provision  of  Export 
Trade  Facilitation  Services. 

2.  "Supplier"  means  a  person  who 
produces,  provides,  or  sells  a  Product 
and/or  Service. 

Dated:  October  18. 1999. 

Morton  Schnabel, 

Director,  Office  of  Export  Trading  Company 
Affairs. 

IFR  Doc.  99-27523  Filed  10-20-99;  8:45  am] 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Revision  of  Currently  Approved 
Information  Collection;  Comment 
Request 

agency:  Corporation  for  National  and 
Community  Service. 


ACTION:  Notice. 


summary:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation"),  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  ft'RA95)  (44 
U.S.C.  §  3506(c)(2)(A)).  This  program 
helps  to  ensiu«  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirement  on 
respondents  can  be  properly  assessed. 
This  form  is  available  in  alternate 
formats.  Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TTY/TDD)  may  call  (202)  606-5256 
between  the  hours  of  9:00  a.m.  and  4:30 
p.m.  Eastern  time,  Monday  through 
Friday. 

Currently,  the  Corporation  is 
soliciting  comments  concerning  the 
revision  of  its  AmeriCorps*  VISTA 
Project  Application,  Part  A  and  Part  B. 
The  application  is  used  by  the 
Corporation  in  selecting 
AmeriCorps*VISTA  sponsors.  Copies  of 
this  information  collection  request  can 
be  obtained  by  contacting  the  office 
listed  below  in  the  ADDRESSES  section  of 
this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
AOORESSES  section  by  December  20, 
1999. 

ADDRESSES:  Send  comments  to  the 

Corporation  for  National  and 

Community  Service,  Office  of 

AmeriCorps*VISTA,  Attn:  Rosezina 

Dunn,  1201  New  York  Avenue,  NW, 

Washington,  DC  20525. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rosezina  Dunn  (202)  606-5000,  ext. 

244. 

SUPPLEMENTARY  INFORMATION: 

Comment  Request 

The  Corporation  is  particularly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Background 

The  AmeriCorps*VISTA  Project 
Application,  Part  A  and  Part  B  is  used 
by  the  Corporation  in  fhe  selection  of 
AmeriCorps* VISTA  sponsors  and  in  the 
approval  of  both  new  and  the  renewal 
of  AmeriCorps*  VISTA  projects. 

Current  Action 

The  Corporation  seeks  public 
comment  on  the  AmeriCorps*VISTA 
Project  Application,  Part  A  and  Part  B. 
This  application  is  being  resubmitted 
for  re-approval  for  a  new  3-year  period. 
The  project  application  is  submitted  in 
order  for  projects  to  receive  Federal 
assistance  either  in  the  form  of  an 
AmeriCorps*VISTA  member,  or  grant  of 
funds  to  support  a  project  approved  for 
members.  It  is  used  by  potential  project 
sponsors,  as  well  as  continuing 
previously  approved  projects. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  The  AmeriCorps  *  VISTA  Project 
Apphcation,  Part  A  and  Part  B. 

OMB  Number:  3045-0038. 

Agency  Number:  CNS  1421  and  CNS 
1421B. 

Affected  Public:  All  eligible  public 
and  private  non-profit  organizations. 

Total  Respondents:  2,200. 

Frequency:  Part  A  is  completed 
initially  when  the  project  is  being 
developed.  Part  B  is  completed  for  each 
renewal  year. 

Average  Time  Per  Response:  15  hoiu-s. 

Estimated  Total  Burden  Hours:  33,00 
hours. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintenance):  None. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  October  18, 1999. 
Thomasenia  P.  Duncan, 
General  Counsel. 

(FR  Doc.  99-27535  Filed  10-20-99;  8:45  am] 
BILLING  CODE  WKO-aS-U 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Active  Duty  Service  Determinations  for 
Civilian  or  Contractual  Groups 

On  September  30,  1999,  the  Secretary 
of  the  Air  Force,  acting  as  Executive 
Agent  of  the  Secretary  of  Defense, 
determined  that  the  service  of  the  group 
known  as  the  "Members  of  the  Alaska 
Territorial  Guard,  who  served  in  Alaska 
between  December  31, 1941,  and  August 
15, 1945,  under  the  authority  of  Public 
Law  3i92,  Section  7"  shall  not  be 
considered  "active  duty"  for  purposes 
of  all  laws  administered  by  the 
Department  of  Veterans  Affairs  (VA). 

For  further  information  contact,  Mr. 
James  D.  Johnston  at  the  Secretary  of  the 
Air  Force  Personnel  Council  (SAFPC), 
1535  Command  Drive,  EE  Wing,  3rd 
Floor,  Andrews  AFB,  MD  20762-7002. 
Janet  A.  Long, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  99-27549  Filed  10-20-99;  8:45  am) 

BHJJNGCOOE  5001-05-U 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Active  Duty  Service  Determinations  for 
Ch^ilian  or  Contractual  Groups 

On  September  30, 1999,  the  Secretary 
of  the  Air  Force,  acting  as  Executive 
Agent  of  the  Secretary  of  Defense, 
determined  that  the  service  of  the  group 
known  as  the  "Chamorros,  including  the 
'Chamorro  Marine  Scouts,'  who  assisted 
the  U.S.  Marines  in  the  offensive 
operations  against  the  Japanese  on  the 
Saipan,  Pagan,  and  Maug  Islands,  of  the 
Northern  Mariana  Islands,  from  June  19, 
1944  through  September  2, 1945"  shall 
not  be  considered  "active  duty"  for 
purposes  of  all  laws  administered  by  the 
Department  of  Veterans  Affairs  (VA). 

On  the  other  hand,  the  service  of  a 
group  described  as  "three  scouts/guides, 
Miguel  Tenorio,  Penedicto  Taisacan, 
and  Cristino  Dela  Cruz,  who  assisted  the 
U.S.  Marines  in  the  offensive  operations 
against  the  Japanese  on  the  Northern 
Mariana  Islands  from  Jime  19, 1944 
through  September  2, 1945"  and  the 
service  of  a  group  described  as  "the 
approximately  50  Chamorro  and 
Carolinian  former,  native  policemen 
who  received  military  training  in  the 
Donnal  area  of  central  Saipan  and  were 
placed  under  the  command  of  Lt.  Casino 
of  the  6th  Provisional  Military  Police 
Battalion  to  accompany  United  States 
Marines  on  active,  combat-patrol 
activity  from  August  19, 1945  to  _ 
September  2, 1945"  shall  be  considered 


"active  duty"  imder  the  provisions  of 
Public  Law  95-202  for  the  purposes  of 
all  laws  administered  by  the  VA. 

Application  Procedures 

The  Group  of  "Three  Scouts/Guides" 

To  be  eligible  for  VA  benefits,  an 
individual  who  believes  he  is  among  the 
first  group,  that  is  among  the  "three 
scouts/guides,"  must  establish  he  is 
Miguel  Tenorio,  Penedicto  Taisacan,  or 
Cristino  Dela  Cruz. 

Qualifying  periods  of  service  for  each 
of  the  three  scouts/guides  (Miguel 
Tenorio,  Penedicto  Taisacan,  and 
Cristino  Dela  Cruz)  are  those  days  he 
assisted  the  U.S.  Marines  in  the 
offensive  operations  against  the 
Japanese  on  the  Northern  Mariana 
Islands  between  June  19,  1944  and 
September  2, 1945. 

Before  an  individual  can  receive  any 
VA  benefits,  the  person  must  first  apply 
for  an  Armed  Forces  Discharge 
Certificate  (Department  of  Defense  Form 
214)  by  filling  out  a  Department  of 
Defense  (DD)  Form  2168,  Application 
for  Discharge  of  Member  or  Survivor  of 
Member  of  Group  Certified  to  Have 
Performed  Active  Duty  With  the  Armed 
Forces  of  the  United  States,  and  sending 
it  to  the  Navy  Personnel  Center  at  the 
following  address:  Navy  Personnel 
Center,  (PERS-312),  Millington.  TN 
38054-5045. 

Important:  Applicants  must  attach 
supporting  docximents  to  their  DD  Form 
2168  application.  Of  importance  will  be 
any  records  from  the  World  War  n 
period  indicating  participation  in  the 
scout/guide.  Additionally,  supporting 
documents  might  include  affidavits 
from  individuals  with  firsthand 
knowledge  of  the  nature  and  periods  of 
service  of  the  applicant 

Upon  confirmation  of  an  applicant's 
eligibility,  the  applicant  will  be 
considered  for  the  appropriate  ribbons 
the  applicant  is  eligible  to  receive 
(campaign  ribbons,  theater  ribbons, 
victory  medal,  etc.).  Specific  awards 
(i.e..  Silver  Star,  Purple  Heart,  etc.)  need 
separate  justification  detailing  the  act, 
achievement,  or  service  believed  to 
warrant  the  appropriate  medal/ribbon. 

DD  Forms  2168  are  available  from  VA 
offices  or  bom  the  U.S.  Navy  office 
mentioned  in  this  notice.  An  electronic 
version  is  also  available  in  Adobe 
Acrobat  (the  reader  is  free)  on  the 
Internet  at  "DefenseLINK, 
publications." 

For  further  information  contact  Mr. 
James  D.  Johnston  at  the  Secretary  of  the 
Air  Force  Personnel  Council  (SAFPC), 
1535  Command  Drive,  EE  Wing,  3rd 
Floor,  Andrews  AFB,  MD  20762-7002. 


Application  Procedures 

The  Group  of  "the  Approximately  50 
Chamorro  and  Carolinian  Former, 
Native  Policemen,  Who  Received 
Military  Training" 

To  be  eligible  for  VA  benefits,  an 
individual  who  believes  he  is  among  the 
second  recognized  group,  that  is  among 
the  "approximately  50  Chamorro  and 
Carolinian  former,  native  policemen," 
must  establish: 

a.  He  was  a  former,  native  policeman 
who  received  military  training  in  the 
Donnal  area  of  central  Saipan,  and 

b.  He  was  placed  under  the  command 
of  Lt.  Casino  of  the  6th  Provisional 
Military  Police  from  August  19, 1945  to 
September  2, 1945. 

Qualifying  periods  of  time  for  those 
who  were  under  the  command  of  Lt. 
Casino  of  the  6th  Provisional  Military 
Police  are  the  days  they  were  so 
assigned. 

Before  an  individual  can  receive  any 
VA  benefits,  the  person  must  first  apply 
for  an  Armed  Forces  Discharge 
Certificate  (Department  of  Defense  Form 
214)  by  filling  out  a  Department  of 
Defense  (DD)  Form  2168  and  sending  it 
to  the  Navy  Personnel  Center  at  the 
following  address:  Navy  Personnel 
Center.  (PERS-312),  Millington,  TN 
38054-5045. 

Important:  Applicants  must  attach 
supporting  documents  to  their  DD  Form 
2168  application.  Of  importance  will  be 
any  records  from  the  World  War  II 
period  indicating  participation  in  the 
6th  Provisional  Military  Police 
Battalion.  Additionally,  supporting 
documents  might  include  affidavits 
from  individuals  with  firsthand 
knowledge  of  the  nature  and  periods  of 
service  of  the  applicant. 

Upon  confirmation  of  an  applicant's 
eligibility,  the  applicant  will  be 
considered  for  the  appropriate  ribbons 
the  applicant  is  eligible  to  receive 
(campaign  ribbons,  theater  ribbons, 
victory  medal,  etc.).  Specific  awards 
(i.e..  Silver  Star,  Purple  Heart,  etc.)  need 
separate  justification  detailing  the  act, 
achievement,  or  service  believed  to 
warrant  the  appropriate  medal/ribbon. 

DD  Forms  2168  are  available  from  VA 
offices  or  from  the  U.S.  Navy  office 
mentioned  in  this  notice.  An  electronic 
version  is  also  available  in  Adobe 
Acrobat  (the  reader  is  free)  on  the 
Internet  at  "DefenseLINK, 
publications." 

For  further  information  contact  Mr. 
James  D.  Johnston  at  the  Secretary  of  the 
Air  Force  Personnel  Council  (SAFPC), 
1535  Command  Drive,  EE  Wing,  3rd 
Floor,  Andrews  AFB,  MD  20762-7002. 
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Benefit  Information 

A  determination  of  "active  duty" 
imder  Public  Law  95-202  is  "for  the 
purposes  of  all  laws  administered  by  the 
Department  of  Veterans  Affairs"  (38 
U.S.C.  106).  Benefits  are  not  retroactive 
and  do  not  include  such  things  as 
increased  military  or  Federal  Civil 
Service  retirement  pay,  or  a  military 
burial  detail,  for  example.  Entitl^tnent 
to  state  veterans  benefits  vary  and  are 
governed  by  each  state.  Therefore,  for 
specific  benefits  information,  contact 
your  nearest  Veterans  A^irs  Office  and 
your  state  veterans  service  office  after 
you  have  received  your  Armed  Forces 
discharge  documents. 
Janet  A.  Long, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  99-27548  Filed  10-20-99;  8:45  am] 
nUMQ  COOE  S001-OS-U 


DEPARTMENT  OF  DEFENSE 

DepartriMnt  of  the  Army 

Draft  Progrwnnwlic  Enyironmental 
Impact  Stalimant  on  Tranaportal)le 
Traatmant  Syatama  for  Non-Stockpile 
Chemical  Warfare  Materiel 

agency:  Department  of  the  Army,  DoD. 
action:  Notice  of  availability. 

SUMMARY:  This  Draft  Programmatic 
Environmental  Impact  Statement 
(DPEIS)  has  been  prepared  by  the  Army 
in  compliance  with  the  National 
Enviroimiental  Policy  Act  of  1969. 
regulations  of  the  President's  Council  on 
Environmental  Quality  (40  CFR  1500- 
1508),  and  Army  Regulation  200-2.  The 
Department  of  the  Army,  as  Executive 
Agent  for  the  DoD,  is  responsible  for 
destrojing  that  portion  of  the  nation's 
chemical  warfare  materiel  (CWM) 
referred  to  as  "non-stockpile"  CWM. 
This  non-stockpile  CWM  must  be 
destroyed  in  order  to  protect  human 
health  and  safety,  comply  with  an 
international  treaty,  and  carry  out  the 
requirements  of  the  U.S.  Congress.  Non- 
stockpile  CWM  covered  under  this 
DPEIS  includes:  (1)  Munitions 
containing  chemical  agent  or  industrial 
chemicals,  (2)  chemical  agents  or 
industrial  chemicals  contained  in  other 
than  munitions  configiirations,  and  (3) 
chemical  agent  identification  set  items 
containing  small  quantities  of  pure  or 
diluted  agent  used  for  training  purposes. 
DATES:  Comments  must  be  received  on 
or  before  February  4,  2000. 
ADDRESSES:  Questions  and  written 
comments  regarding  the  DPEIS,  or  a 
request  for  a  copy  of  the  document, 
should  be  directed  to:  Program  Manager 
for  Chemical  Demilitarization,  ATTN: 


SFAE-CD-NP  (Mr.  John  K.  Gieseking/ 
PEIS),  Aberdeen  Proving  Ground,  MD 
21010—4005  or  via  email  at 
john.gieseking@pmcd.apgea.army.mil. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  K.  Gieseking  at  (410)  436-3768  or 
by  fax  at  (410)  436-8737. 
SUPPLEMENTARY  INFORMATION:  The 
Army's  Product  Manager  for  Non- 
Stockpile  Chemical  Materiel  has 
analyzed  the  potential  environmental 
and  socioeconomic  consequences  of  two 
alternative  courses  of  action  in  the 
DPEIS  with  respect  to  the  Army's 
chemical  demilitarization 
responsibilities: 

(1)  Using  transportable  chemical 
treatment  systems,  imder  which  the 
Army  would  use  as  many  as  four 
different  types  of  transportable  systems 
currently  being  developed  to  chemically 
treat  non-stockpile  CWM. 

(2)  The  no  action  alternative,  under 
which  the  Army  would  discontinue 
development  of  the  transportable 
treatment  systems  currently  being 
developed  and  continue  storage  of  non- 
stockpUe  CWM  until  other  technologies 
are  developed. 

Other  alternatives  that  were 
considered,  but  not  evaluated  in  detail, 
are:  (1)  Using  stockpile  CWM  disposal 
facilities;  (2)  using  other  treatment 
systems  or  technologies,  none  of  which 
have  ciurently  been  sufficiently 
developed  as  part  of  an  integrated 
system  for  the  treatment  of  non- 
stockpile  CWM;  and  (3)  using 
commercial  treatment  fecilities,  which 
would  require  changes  in  federal  law 
and  Army  policy. 

The  Army  has  determined,  based  on 
the  DPEIS,  that  the  no-action  alternative 
could  lead  to  the  United  States  violating 
the  Chemical  Weapons  Convention 
timetable  requirements  for  destroying 
currently  stored  non-stockpile  CWM  or 
CWM  recovered  in  the  near  future.  The 
Army  further  concludes  that  using 
stockpile  disposal  facilities,  other 
treatment  systems,  or  commercial 
treatment  facilities  are  not  feasible 
alternatives  given  certain  legal 
requirements,  in  addition  to  the  time 
restraints  of  the  Chemical  Weapons 
Convention. 

The  Army's  preferred  alternative 
course  of  action  is  to  complete  the 
development  of  transportable  chemical 
treatment  systems  and  make  them 
available  for  deployment.  Subsequent 
environmental  reviews  by  the 
appropriate  DoD  authorities  would 
address  the  impacts  of  actual 
deployment  to  specific  locations. 

A  series  of  public  meetings  will  be 
held  at  nine  U.S.  locations  diuing  the 
comment  period  to  afford  the  public  the 


opportimity  to  provide  oral  and  written 
comments  on  the  DPEIS.  These 
meetings  will  tentatively  be  held  in  the 
vicinity  of  Aberdeen,  Ntt);  Alexandria, 
LA;  Anchorage,  AK;  HuntsviUe,  AL; 
Indianapolis,  IN;  Salt  Lake  City,  UT;  San 
Antonio,  TX;  Santa  Rosa,  CA;  and 
Tampa,  FL.  "The  specific  time,  locations, 
and  dates  of  these  meetings  will  be 
announced  in  appropriate  news  media 
at  least  15  days  prior  to  each  meeting. 
Comments  made  at  the  public  meetings 
and  written  comments  received  during 
the  comment  period  will  be  used  in  the 
preparation  of  the  Final  PEIS. 

Copies  of  the  DPEIS  have  been 
forwarded  to  the  EPA;  other  federal 
state,  and  local  agencies;  Native 
Americans;  public  officials;  and 
organizations  and  individuals  who 
previously  provided  substantive 
comments  during  the  PEIS  scoping 
process  or  have  expressed  interest  in  the 
Non-Stockpile  Chemical  Materiel 
Program.  Copies  of  the  DPEIS  can  also 
be  obtained  by  calling  the  Public 
Outreach  and  Information  Office  of  the 
Program  Manager  for  Chemical 
Demilitarization  at  1-800-488-0648  or 
(410)  436-3445;  fax  (410)  436-8737  or 
may  be  accessed  at  the  following  web 
site:  http://www-pmcd.apgea.army.mil/ 
nscmp/index.html. 

Dated:  October  14, 1999. 
Raymond  J.  Fatz, 

Deputy  Assistant  Secretary  of  the  Army 
(Envimnment,  Safety  and  Occupational 
Health)  OASA(I6-E). 
[FR  Doc.  99-27501  Filed  10-20-99;  8:45  am] 

BILLINQ  COOE  371 0-Oa-H 


DELAWARE  RIVER  BASIN 
COMMISSION 

Notice  of  Commiaaion  Meeting  and 
Public  Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  an  informal  conference  followed 
by  a  public  hearing  on  Wednesday, 
October  27, 1999.  The  hearing  will  be 
part  of  the  Commission's  regular 
business  meeting.  Both  the  conference 
and  business  meeting  are  open  to  the 
public  and  will  be  held  in  Courtroom  #1 
of  the  Carbon  Coxmty  Courthouse,  at  4 
Broadway,  Jim  Thorpe,  Peimsylvania. 

ilie  conference  among  the 
Commissioners  and  staff  vdll  begin  at 
9:30  a.m.  and  will  include  reports  on 
the  following  subjects:  hydrologic 
conditions  in  the  basin;  activities  of  the 
Flow  Management  Technical  Advisory 
Committee;  status  of  the  Proposed 
Determination  Regarding  the 
Assimilative  Capacity  of  the  Tidal 
Delaw^  River  for  Volatile  Organics 


and  Chronic  Toxicity;  and  status  of 
discussions  with  the  Army  Corps  of 
Engineers  regarding  an  agreement  for 
storage  of  water  at  Francis  E.  Walter 
Reservoir  and  the  matter  of  federal 
funding  for  the  Commission.  In 
addition,  a  presentation  will  be  made  on 
the  stream  restoration  program  of  the 
Waterway  Corridors  Subcommittee  of 
the  Commission's  Water  Quality 
Advisory  Committee. 

The  1:30  p.m.  business  meeting  will 
include  a  public  hearing  on  the  projects 
sununarized  below.  In  addition,  the 
Commission  will  address  the  following: 
minutes  of  the  September  30, 1999 
business  meeting;  announcements; 
report  on  hydrologic  conditions  in  the 
basin;  reports  of  the  Executive  Director 
and  General  Counsel;  a  Resolution 
Establishing  a  Watershed  Advisory 
Council;  and  public  dialogue. 

The  subjects  of  the  hearing  will  be  as 
follows: 

1.  Borough  of  Brooklawn  Water 
Department    D-85-18  CP  Renewal  2 

An  application  for  the  renewal  of  a 
ground  water  withdrawal  project  to 
supply  up  to  15  million  gdlons  (mg)/30 
days  of  water  to  the  applicant's 
distribution  system  from  Well  Nos.  1,  3 
and  4.  Commission  approval  on 
December  8, 1989  was  extended  to  10 
years  and  will  expire  unless  renewed. 
The  applicant  requests  that  the  total 
withdrawal  from  all  wells  remain        * 
limited  to  15  mg/30  days.  The  project  is 
located  in  Brooklawn  Borough,  Camden 
County,  New  Jersey. 


Federal  Register /Vol.  64,  No.  203  /  Thursday,  October  21,  1999 /Notices 


56775 


2.  Moon  Nurseries,  Inc.    D-88-28 
Renewal 

An  application  for  the  renewal  of  a 
groimd  water  withdrawal  project  to 
supply  up  to  8  mg/30  days  of  water  to 
the  applicant's  nursery  irrigation  system 
from  Well  No.  1.  Commission  approval 
on  April  26, 1989  was  extended  to  10 
years.  The  applicant  requests  that  total 
withdrawal  from  the  well  remain 
limited  to  8  mg/30  days.  The  project  is 
located  in  Lower  Makefield  Township, 
Bucks  Coimty,  Pennsylvania. 

3.  Pennsauken  Township    0-98-36  OF 

A  project  to  withdraw  up  to  20  mg/ 
30  days  of  water  from  the  tidal  reach  of 
the  South  Branch  Pennsauken  Creek,  for 
irrigation  of  the  Pennsauken  Country 
Club  golf  course.  The  proposed 
withdrawal  wrill  replace  the  existing 
municipal  potable  water  supply  system 
as  the  source  of  irrigation  water.  "The 
project  golf  course  is  located  just 
northeast  of  the  intersection  of 
Haddonfield  Road  and  Moorestown  Pike 
in  Pennsauken  Towmship,  Camden 
County,  New  Jersey.  TTie  intake  v«ll  be 


situated  at  the  eastern  side  of  the  golf 
course  on  the  west  bank  of  South 
Branch  Pennsauken  Creek. 

4.  Citizens  Utilities  Water  Company  of 
Pennsylvania    D-98-43  CP 

An  application  for  approval  of  a 
groimd  water  withdrawal  project  to 
supply  up  to  28  mg/30  days  of  water  to 
the.applicant's  Penn  Water  District 
distribution  system  from  new  Well  No. 
27,  and  to  retain  the  existing  withdrawal 
limit  of  127  mg/30  days  from  all  wells. 
The  project  is  located  in  South 
Heidelberg  Township,  Berks  County, 
Pennsylvania. 

5.  Northeast  Schuylkill  Joint  Municipal 
Authority    D-99-33  CP 

An  application  to  construct  a  new 
0.245  million  gallons  per  day  (mgd) 
sewage  treatment  plant  (STP)  to  serve 
portions  of  Rush  and  Ryan  Townships, 
Schuylkill  County,  Pennsylvania.  The 
proposed  extended  aeration/activated 
sludge  STP  will  be  situated  just  east  of 
•  Bamesville  at  the  northeast  comer  of 
State  Route  54  and  Holly  Road 
(Township  Road  856)  in  Rush 
Township,  Schuylkill  County, 
Pennsylvania,  and  will  discharge  to 
Pine  Creek,  a  tributary  of  the  Little 
Schuylkill  River. 

6.  Allen  Family  Foods,  Inc.    D-99-49 

An  application  to  re-rate  the 
applicant's  existing  0.91  mgd 
wastewater  treatment  plant  to  an 
average  monthly  flow  of  1.25  mgd.  The 
plant  will  continue  to  provide 
secondary  treatment  only  to  the 
applicant's  poultry  processing  facility, 
which  is  located  on  the  west  side  of 
Route  5  approximately  1,400  feet  south 
of  Route  18  in  the  Village  of  Harbeson, 
Sussex  County,  Delaware.  Treated  plant 
effluent  will  continue  to  discharge  to 
Beaverdam  Creek,  a  tributary  of 
Broadkill  River. 

7.  Warwick  Township  Water  k  Sewer 
Authority    D-99-51  CP 

A  project  to  expand  the  applicant's 
existing  0.12  mgd  Country  Crossing  STP 
to  provide  advanced  secondary 
treatment  of  0.32  mgd.  The  STP  is 
located  just  north  of  the  intersection  of 
Bristol  and  Meams  Roads  in  Warwick 
Township,  Bucks  County,  Pennsylvania 
and  will  continue  to  serve  Warwick 
Township.  Although  the  applicant  will 
maintain  its  outMl  to  an  unnamed 
tributary  of  Little  Neshaminy  Creek,  the 
effluent  will  be  conveyed  to  Heritage 
Creek  Golf  Course  pond  for  irrigation 
purposes,  as  needed. 


8.  Toll  Brothers,  Inc.    D-49-S2 

An  application  for  approval  of  a 
surface  water  withdrawal  project  to 
supply  up  to  19.5  mg/30  days  of  water 
from  Ponds  A  and  G  to  irrigate  the 
applicant's  Laurel  Creek  Country  Club 
golf  coiuse.  The  project  is  located  in 
Moorestown  Township,  Burlington 
County,  New  Jersey. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  Thomas  L.  Brand  at  (609) 
883-9500  ext.  221  concerning  docket- 
related  questions.  Persons  wishing  to 
testify  at  this  hearing  are  requested  to 
register  with  the  Secretary  at  (609)  883- 
9500  ext.  203  prior  to  the  hearing. 

Individuals  in  need  of  an 
accommodation  as  provided  for  in  the 
Americans  With  Disabilities  Act  who 
wish  to  attend  the  hearing  should 
contact  the  Secretary,  Pamela  M.  Bush, 
at  (609)  883-9500  ext.  222  or  the  New 
Jersey  Relay  Service  at  1-800-852-7899 
(TTY)  to  discuss  how  the  Commission 
may  accommodate  your  needs. 

Dated:  October  12.  1999. 
Pamela  M.  Bush, 
Secretary. 

[FR  Doc.  99-27453  Filed  10-20-99;  8:45  am] 
BHJJNG  COD€  6360-01 -P 


DEPARTMENT  OF  EDUCATION 

[CFOA  No:  84.265A] 

State  Vocational  Rehabilitation  Unit  In- 
Service  Training;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  2000 

Purpose  of  Program:  This  program  is 
designed  to  support  projects  for  training 
State  vocational  rehabilitation  agency 
personnel  in  program  areas  essential  to 
the  effective  management  of  the 
agency's  program  of  vocational 
rehabilitation  services  or  in  skill  areas 
that  will  enable  personnel  to  improve 
their  ability  to  provide  vocational 
rehabilitation  services  leading  to 
employment  outcomes  for  individuals 
with  disabilities. 

Eligible  Applicants:  Only  State 
agencies  designated  under  a  State  plan 
for  vocational  rehabilitation  services 
under  section  101(a)  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
are  eligible  to  receive  an  award  under 
this  program. 

Deadline  for  Transmittal  of 
Applications  :Decemhei  17, 1999. 

Deadline  for  Intergovernmental 
Review:  February  15,  2000. 

Applications  Available:  Applications 
will  be  mailed  to  the  Directors  of  the 
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State  agencies  of  vocational 
rehabilitation  on  or  about  October  25, 
1999.  Extra  copies  of  applications  will 
be  available  on  or  about  October  25, 
1999. 

Available  Funds:  The  Administration 
has  requested  $41,629,000  for  the 
Rehabilitation  Services  Administration 
training  program,  of  which  $6,244,350 
would  be  used  for  the  State  Vocational 
Rehabilitation  Unit  In-Service  Training 
program  in  FY  2000.  Of  the  $6,244,350, 
approximately  $4,995,480  would  be 
available  for  basic  awards  to  State 
agencies  and  $1,248,870  would  be 
available  for  funding  projects  imder  the 
absolute  priorities  in  this  notice.  The 
actual  level  of  funding,  if  any,  depends 
on  final  congressional  action.  A  listing, 
by  State  agency,  of  basic  award  funds 
available  is  as  follows: 


Stale 


State 


AL  

AK 

AZ  

AR -.. 

AR  (Blind)  

CA -.. 

CO  

CT 

CT  (Blind)  — 

DE -.. 

DE  (Bund)  — .... 

FL -.. 

FL  (Blind)  V... 

GA 

HI  

ID  -. 

ID  (Blind) 

IL - 

IN ...-. 

lA  

lA  (Blind) „ 

KS 

KY 

KY  (Blind)  

LA  

ME  , 

ME  (Blind) „... 

MD 

MA  

MA  (Blind)  ...~ 

Ml 

Ml  (Blind)  

MN  (Biinid) 

MS  

MO  (Blind) 

MT 

NE -. 

NE  (BHnd)  

NV „. 

NH - 

NJ  -. 

^4J  (Blind) 

NM 

NM  (Blind) 

NY 

NY  (Blind)  „ 

NC 


Basic  award 
funds  available 


$102,375 
20,748 
73,532 
95,075 
20,748 

339.351 
39,882 
26,528 
20,748 
20.748 
20.748 

191,040 
36,143 

175,729 
20,748 
23,146 
20,748 

150,981 
62,315 
49,318 
20,748 
46.113 
82,612 
20.748 

101,307 
21.721 
20,748 
87.953 
94,185 
21,187 
95,253 
20.748 
66,054 
20,748 
92,226 
62.137 
20,748 
20,748 
33,116 
20,748 
20,748 
20,748 
58,576 
20,748 
27,953 
20,748 
149,912 
32,582 
169,141 


NC  (BIIM)  . 

ND 

OH  

OK 

OR  

OR  (Blind)  . 

PA 

PA(BUnd)  . 

Rl  

SC 

SC  (Blind)  . 

SD 

SD  (Blind)  . 

TN 

TX  

TX  (Blind) ., 

UT 

VT 

VT  (Blind). 

VA 

VA  (Blind) 

WA  

WA  (Blind) 

WV  

Wl  

WY 

DC 

PR 

AS 

NOM  

GU  

VI  


Basic  award 
funds  available 


47.716 
20,748 
36,143 
74.956 
40.060 
20.748 

171,100 
20.748 
20.748 

164,334 
20,748 
20,748 
20.748 
99,704 

258,875 
89.734 
39.348 
20,748 
20,748 
87,597 
20,748 
58,754 
20,748 
97,390 
70,327 
20,748 
24,392 

301,427 
20,748 
20,748 
20,748 
20,748 


Estimated  Range  of  Awards:  Basic 
Awards:  $20,748-$339.351;  Quality 
Awards:  $5,00O-$80,000. 

Estimated  Avemge  Size  of  Awards: 
Basic  Awards:  $63,234;  Quality  Awards: 
$30,000. 

Estimated  Number  of  Awards:  Basic 
Awards:  79;  Quality  Awards:  40. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75,  77,  79, 80,  81,  82,  and 
85;  and  (b)  The  regulations  for  this 
program  in  34  CFR  parts  385  and  388. 

Statutory  Requirements:  Under 
section  302(^(3)(A)  of  the 
Rehabilitation  Act  of  1973,  as  amended 
by  the  Rehabilitation  Act  Amendments 
of  1998,  only  projects  that  meet  the 
following  requirements  will  be  funded: 
Projects  that  provide  for  in-service 
training  of  rehabilitation  personnel, 
consistent  with  the  needs  identified 
through  the  Comprehensive  System  of 
Personnel  Development  required  by 
section  101(a)(7)  of  the  Rehabilitation 
Act  of  1973,  including  projects  designed 
(i)  to  address  recruitment  and  retention 
of  qualified  rehabilitation  professionals; 
(ii)  to  provide  succession  planning;  (iii) 
to  provide  for  leadership  development 
and  capacity  building;  and  (iv)  for  fiscal 


years  1999  and  2000,  to  provide  training 
regarding  the  Workforce  Investment  Act 
of  1998  and  the  amendments  to  the 
Rehabilitation  Act  made  by  the 
Rehabilitation  Act  Amendments  of 
1998. 

PrioriUes:  Under  34  CFR  75.105(c)(3) 
and  34  CFR  388.22.  the  Secretary 
reserves  a  portion  of  the  funds  to 
support  some  or  all  of  the  proposals  that 
have  been  awarded  a  rating  of  80  points 
or  more  imder  the  criteria  described  in 
34  CFR  388.20.  In  making  a  final 
selection  of  proposals  to  support  under 
this  program,  the  Secretary  considers 
the  extent  to  which  proposals  have 
exceeded  a  rating  of  80  points  and  gives 
an  absolute  preference  to  applications 
that  meet  one  or  more  of  the  following 
priorities.  The  Secretary  funds  imder 
the  quality  portion  of  this  program  only 
applications  that  meet  one  or  more  of 
these  absolute  priorities: 

Absolute  Priority  l^)eveloiHnent  and 
Dissemination  of  Model  In-Service 
Training  Materials  and  Practices 

The  proposed  project  demonstrates  an 
effective  plan  to  develop  and 
disseminate  information  on  its  State 
Vocational  Rehabilitation  In-Service 
Training  program,  including  the 
identification  of  training  approaches 
and  successful  practices,  in  order  to 
permit  the  replication  of  these  programs 
by  other  State  vocational  rehabilitation 
tfiits. 

Absolute  Priority  2— Distance 
Education 

The  proposed  project  demonstrates 
innovative  strategies  for  training  State 
vocational  rehabilitation  imit  personnel 
through  distance  education  methods, 
such  as  interactive  audio,  video, 
computer  technologies,  or  existing 
telecommunications  networks. 

Absolute  Priority  3— Enhanced 
Emplo3rment  Outcomes  for  Specific 
Populations 

The  proposed  project  supports 
specialized  training  in  the  provision  of 
vocational  rehabilitation  or  related 
services  to  individuals  with  disabilities 
to  increase  the  rehabilitation  rate  into 
competitive  employment  for  all 
individuals  or  specified  target  ^ups. 

Selection  Criteria:  In  evaluatmg  an 
application  for  a  new  grant  under  this 
competition,  the  Secretary  uses 
selection  criteria  chosen  from  the 
general  selection  criteria  in  34  CFR 
75.210  of  EDGAR  and  from  the 
regulations  for  this  program  in  34  CFR 
388.20.  The  selection  criteria  to  be  used, 
for  this  competition  will  be  provided  in 
the  application  package  for  this 
competition. 
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For  Applications  Contact: 
Applications  will  be  mailed  to  the 
Director  of  the  State  agency  of 
vocational  rehabilitation.  Additional 
copies  of  the  application  may  be 
obtained  from  the  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398,  Jessup,  MD  20794-1398. 
Telephone  (toll  free):  1-877-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
576-7734.  You  may  also  contact  ED 
Pubs  via  its  Web  site  (http:// 
www.ed.gov/pubs/edpubs.html)  or  its 
E-mail  address  (edpubs@inet.ed.gov).  If 
you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  munber 
84.265A. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format  by  contacting  the 
Grants  and  Contracts  Services  Team, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  3317, 
Switzer  Building,  Washington,  DC 
20202-2550.  Telephone:  (202)  205- 
9817.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339.  However, 
the  Department  is  not  able  to  reproduce 
in  an  aitemate  format  the  standard 
forms  included  in  the  appUcation 
package. 

FOR  FURTHER  mFORMATK)N  CONTACT:  Ms. 
Beverly  Steburg,  U.S.  Department  of 
Education,  Region  IV,  61  Forsyth  Street, 
SW.,  Suite  18T91,  Atlanta,  Georgia 
30303.  Telephone:  (404)  562-6336.  If 
you  use  a  telecommimications  device 
for  the  deaf  (TDD),  you  may  call  the 
Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  docimient  in  an  aitemate 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Docwnent 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 
To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  OfBce  (GPO), 


toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at: 

http://www.access.gpo.gov/nara/index.html 
Program  Authority:  29  U.S.C.  772. 
Dated:  October  15. 1999. 

Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education 

and  Rehabilitative  Services. 

[FR  Doc.  99-27440  Filed  10-20-99;  8:45  am] 

BILUNQ  COOE  4000-01-* 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  RP9»-20»-005] 

Atlanta  Gas  Light  Company;  Notice 
Granting  Lata  Interventions 

October  18, 1999. 

Motions  to  intervene  in  the  above- 
captioned  proceeding  were  due  on  July 
2, 1999.  Motions  to  intervene  out-of- 
time  have  been  filed  with  the 
Commission.  No  party  filed  an  answer 
in  opposition  to  the  motions. 

The  petitioners  appear  to  have  a 
legitimate  interest  imder  the  law  that  is 
not  adequately  represented  by  other 
parties.  Granting  the  interventions  will 
not  cause  a  delay  or  prejudice  any  other 
party.  It  is  in  the  pubUc  interest  to  allow 
the  petitioners  to  appear  in  this 
proceeding.  Accordingly,  good  cause 
exists  for  granting  the  late  interventions. 

Pursuant  to  Section  375.302  of  the 
Commission's  Regulations  (18  CFR 
375.202),  the  petitioner  is  permitted  to 
intervene  in  this  proceeding  subject  to 
the  Commission's  rules  and  regulations 
under  the  Natural  Gas  Act,  15  U.S.C. 
Sections  717-717(W).  Participation  of 
the  late  intervenors  shall  be  limited  to 
matters  set  out  in  their  motions  to 
intervene.  The  admission  of  the  late 
intervenors  shall  not  be  construed  as 
recognition  by  the  Commission  that  the 
intervenors  might  be  aggrieved  by  an 
order  entered  in  this  proceeding. 
David  P.  Beergen, 
Secretary. 

[FR  Doc.  99-27495  Filed  10-20-99;  8:45  am) 
BNXSra  COOE  STir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-20-000] 

Equltrans,  LP.;  Notice  of  Proposed 
Changes  In  FERC  Gas  TartfT 

October  15, 1999. 

Take  notice  that  on  October  8, 1999, 
Equitrans,  L.P.  (Equitrans)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  the  following 
revised  tariff  sheets  to  become  effective 
November  1, 1999: 

First  Revised  Sheet  No.  5 
First  Revised  Sheet  No.  7 
First  Revised  Sheet  No.  8 

Equitrans  states  that  the  purpose  of 
this  filing  is  to  remove  the  stranded 
production  component  of  the  rate  for 
Part  284  transportation  and  storage 
period  piu-suant  to  Article  I,  Section  2 
of  the  Stipulation  and  Agreement 
("Settlement")  filed  on  July  31, 1995  in 
Docket  Nos.  RP93-1 87-011,  et  al.  RP93- 
62-014,  et al and  CP88-546-009, 
approved  by  the  Commission  on 
September  28, 1995.  The  stranded 
production  component  as  included  in 
Equitrans'  rates  to  collect  $2.6  million 
for  well  plugging  and  abandonment 
costs  over  a  four-year  period.  Pm^uant 
to  Article  II,  Sections  1  and  2  of  the        , 
Settlement,  Equitrans  estimates  that  it 
will  over  collect  the  stranded 
production  component  by 
approximately  $100,000.  A 
reconciliation  report  will  be  filed  within 
ninety  days  after  the  expiration  of  the 
four-year  siutiharge  period.  Equitrans 
will  refund  to  the  customers  who 
actually  paid  the  surchai^e  any 
overcollection  within  thirty  days  of 
filing  the  reconciliation  report. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  die 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http:///www.ferc.fed.us/online/ 
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rims.htm  (call  202-208-2222  for 

assistance). 

David  P.  Boergera, 

Secretary. 

(FR  Doc.  99-27485  Filed  10-20-99;  8:45  am) 

WLLMQ  cooe  aTlT-OI-H 


DEPARTMENT  OF  ENERGY 

Fedarai  Energy  Regulatory 
Commission 

[Doctot  No.  RPW-227-002] 

High  island  Offshore  System,  LLC; 
Nottea  of  Tariff  Sheet  HIing 

October  15, 1999. 

Take  notice  that  on  October  5, 1999 
High  Island  Offshore  System.  L.L.C. 
(MOS),  tendered  for  fUing  as  part  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  the  following  tariff  sheets,  to  be 
effective  April  1, 1999: 

First  Revised  Sheet  No.  231 
First  Revised  Sheet  No.  23J 
First  Revised  Sheet  No.  23K 
First  Revised  Sheet  No.  23L 
First  Revised  Sheet  No.  23N 
First  Revised  Sheet  No.  230 
First  Revised  Sheet  No.  23P 
Fourth  Revised  Sheet  No.  79 
Fifth  Revised  Sheet  No.  Ill 
Tirst  Revised  Sheet  No.  138 
First  Revised  Sheet  No.  144 
First  Revised  Sheet  No.  145 
First  Revised  Sheet  No.  146 

FQOS  states  that  such  tariff  sheets  are 
being  submitted  to  comply  with  the 
Commission's  September  20, 1999, 
Order  Following  Technical  Conference. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regtilations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
David  P.  Boergers, 
Secretary. 

fFR  Doc.  99-27482  Filed  10-20-99;  8:45  am] 
BtLUMQ  COOE  eTIT-OI-M 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiect  No.  137-002] 

Pacific  Gas  &  Electric  Company; 
Notice  of  Meeting 

October  15, 1999. 

Take  notice  there  will  be  meetings  of 
the  Ecological  Resources  and  Recreation 
subgroups  of  the  Mokelumne 
Relicensing  Collaborative  on 
Wednesday,  October  27  and  Thursday, 
October  28, 1999,  fi^om  9:00  a.m.  to  4:00 
p.m.  at  the  PG&E  offices,  and  2740 
Gateway  Oaks  Drive,  in  Sacramento, 
California.  Expected  participants  need 
to  give  their  names  to  David  MoUer 
(PG&E)  at  (415)  973-4696  so  they  can 
get  through  security. 

For  fuii^er  information,  please 
contact  Diana  Shannon  at  (202)  208- 
7774. 

David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-27490  Filed  10-20-99;  8:45  am) 

BtLUNG  COOE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9»-«1 8-001] 

PG&E  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Resulxnission 
of  Tariff  Sheets 

October  15, 1999. 

Take  notice  that  on  October  7, 1999, 
PG&E  Gas  Transmission,  Northwest 
Corporation  (PG&E  GT-NW)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1-A,  the 
following  sheets,  with  an  effective  of 
October  30, 1999: 

Second  Revised  Sheet  No.  54B 
First  Revised  Sheet  No.  81.01a 

PG&E  GT-NW  states  that  these  sheets 
are  being  refiled  to  correct  errors  in  the 
electronically-filed  versions  of  the 
sheets,  as  directed  by  the  Commission's 
October  6, 1999  Letter  Order  in  this 
docket. 

PG&E  GT-NW  further  states  that  a 
copy  of  this  filing  has  been  served  on 
PG&E  GT-NW's  jurisdictional 
customers,  interested  state  regulatory 
agencies,  and  all  parties  on  the 
Commission's  official  service  list  for 
this  proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NJ:.,  Washington,  D.C. 


20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-27484  Filed  10-20-99;  8:45  am] 

BH.UNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiasion 

[Docfcat  No.  RP99-481-000] 

Transwestem  Pipeline;  Notice  of 
Technical  Conference 

October  15. 1999. 

In  the  Commission's  order  issued  on 
September  22, 1999,  the  Commission 
directed  that  a  technical  conference  be 
held  to  address  various  issues  related  to 
Transwestem  Pipeline  Company's 
proposed  enhanced  firm  backhaul 
service. 

Take  notice  that  the  technical 
conference  will  be  held  on  Wednesday, 
November  3, 1999,  at  10:00  a.m.,  in  a 
room  to  be  designated  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  D.C.  20426. 

All  interested  parties  and  Staff  are 
permitted  to  attend. 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  99-27483  Filed  10-20-99;  8:45  am] 
BHJJNG  CODE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC99-46-000,  et  al.] 

Commonwealth  Edison  Company,  et 
al..  Electric  Rate  and  Corporate 
Regulation  Rilngs 

October  13. 1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Commonwealth  Edison  Company; 
Unicom  Investment  Inc.  and  Edison 
Mission  Energy 

[Docket  No.  EC99-96-000] 

Take  notice  that  on  October  7,  1999, 
Commonwealth  Edison  Company 
(ComEd)  and  Unicom  Investment 
Inc.(Un)  supplemented  the  Application 
that  they  filed  jointly  with  Edison 
Mission  Energy  (Mission)  on  July  22, 
1999,  under  Section  203  of  the  Federal 
Power  Act  for  authorization  for  the  sale 
by  ComEd  of  its  fossil  generating 
facilities  to  a  special  purpose  subsidiary 
of  Mission.  The  supplement  describes  a 
possible  alternative  transaction 
structure,  which  would  involve  a  bank 
or  other  financial  institution  that  would 
act  as  a  "Qualified  Intermediary"  for 
federal  tax  purposes,  to  facilitate  a  "like 
kind  exchange"  that  would  enable 
ComEd  to  defer  recognition  of  gain  fit)m 
the  sale  to  Mission. 

The  supplement  requests  the 
Commission  to  approve  the  alternative 
structure,  as  well  as  the  structure 
described  in  the  Application  as  initially 
filed,  to  allow  a  closing  of  the 
transaction  with  Mission  on  or  about 
November  4, 1999. 

Comment  date:  October  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Rocky  Road  Power,  LLC  and  NRG 
Rocky  Road  LLC 

[Docket  Nos.  ECOO-4-000  and  EROO-55-000] 

Take  notice  that  on  October  7, 1999, 
Rocky  Road  Power,  LLC  (Rocky  Road) 
and  NRG  Rocky  Road  LLC  (NRG  Rocky 
Road)  tendered  for  filing  a  joint 
application  pursuant  to  Section  203  of 
the  Federal  Power  Act  requesting  that 
the  Commission  approve  the  transfer  of 
an  imdivided  portion  of  the  ownership 
interest  in  Rocky  Road  to  NRG  Rocky 
Road. 

In  addition,  Rocky  Road  tendered  for 
filing,  pursuant  to  Section  205  of  the 
Federal  Power  Act,  an  amendment  to  its 
market-based  rate  schedule  to  include  a 
Code  of  Conduct. 

Comment  date:  November  8, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  El  Paso  Energy  Corporation,  et  al. 

[Docket  No.  ECOO-5-000] 

Take  notice  that  on  October  7, 1999, 
pursuant  to  Section  203  of  the  Federal 
Power  Act  (FPA),  16  U.S.C.  824b  (1998) 
and  Part  33  of  the  Regulations  of  the 
Federal  Energy  Regulatory  Commission 
(Commission),  18  CFR  33  ef  seq..  El 
Paso  Energy  Corporation,  El  Paso  Power 
Holding  Company,  El  Paso  Chaparral 
Holding  Company,  El  Paso  Chaparral 
Investor,  L.L.C.,  Limestone  Investors, 
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L.L.C.,  Chaparral  Investors,  L.L.C.,  and 
Mesquite  Investors,  L.L.C.  (collectively, 
Applicants)  filed  an  Application  for 
Commission  approval  for  the  transfer  of 
certain  upstream  interests  in  the 
following  indirect  subsidiaries  of  El 
Paso  Energy  Corporation  in  connection 
with  a  refinancing  transaction:  BIV 
Generation  Company,  L.L.C,  Brush 
Generation  Company,  L.L.C,  Morgan 
Generation  Company,  L.L.C,  and 
Colorado  Power  Partners.  Applicants 
have  also  requested  that  the 
Commission  find  that  no  passive 
investor  involved  in  the  proposed 
transfers  of  interests  will  be  deemed  a 
"public  utihty"  as  such  term  is  defined 
under  Section  201  of  the  FPA  by  virtue 
of  its  participation  therein. 

Applicants  have  requested  a 
shortened  notice  period  and  expedited 
consideration  of  the  Application. 

Comment  date:  November  8,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  El  Paso  Energy  Corporation,  et  al. 

[Docket  No.  ECOO-6-OOOl 

Take  notice  that  on  October  7, 1999. 
pursuant  to  Section  203  of  the  Federal 
Power  Act,  16  U.S.C  824b  (1998)  and 
Part  33  of  the  Regulations  of  the  Federal 
Energy  Regulatory  Commission 
(Commission),  18  CFR  33  et  seq..  El 
Paso  Energy  Corporation,  El  Paso  Power 
Services  Company,  El  Paso  Power 
Holding  Company,  El  Paso  Chaparral 
Holding  Company,  El  Paso  Chaparral 
Investor,  L.L.C,  Chaparral  Investors, 
L.L.C,  Mesquite  Investors,  L.L.C.  and 
Limestone  Investors,  L.L.C, 
(collectively.  Applicants)  filed  an 
Application  for  Commission  approval 
for  the  transfer  of  certain  upstream 
interests  in  the  following  indirect 
subsidiaries  of  El  Paso  Energy 
Corporation  in  connection  with  a 
refinancing  transaction:  El  Paso 
Berkshire  Power  I  Company  and  El  Paso 
Berkshire  Power  11  Company. 
Applicants  have  requested  that  the 
Commission  find  that  no  passive 
investor  involved  in  the  proposed 
transfers  of  interests  will  be  deemed  a 
"public  utility"  as  such  term  is  defined 
under  Section  201  of  the  FPA  by  virtue 
of  its  participation  therein. 

Applicants  have  also  requested  a 
shortened  notice  period  and  expedited 
consideration  of  the  Application. 

Comment  date:  November  8, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  El  Paso  Energy  Corporation,  et  al. 

[Docket  No.  ECOO-7-OOOl 

Take  notice  that  on  October  7, 1999, 
pursuant  to  Section  203  of  the  Federal 


Power  Act,  16  U.S.C.  824b  (1998)  and 
Part  33  of  the  Regulations  of  the  Federal 
Energy  Regulatory  Commission 
(Commission),  18  CFR  33  et  seq..  El 
Paso  Energy  Corporation.  El  Paso  Power 
Services  Company,  El  Paso  Power 
Holding  Company,  El  Paso  Chaparral 
Holdii^  Company,  El  Paso  Chaparral 
Investor,  L.L.C,  Chaparral  Investors, 
L.L.C.,  Mesquite  Investors,  L.L.C.  and 
Limestone  Investors,  L.L.C., 
(collectively.  Applicants)  filed  an 
Application  for  Conunission  approval 
for  the  transfer  of  certain  upstream 
interests  in  the  following  indirect 
subsidiaries  of  El  Paso  Energy 
Corporation  in  connection  with  a 
refinancing  transaction  El  Paso  Milford 
Power  I  Company  and  El  Paso  Milford 
Power  II  Company.  Applicants  have 
requested  that  the  Commission  find  that 
no  passive  investor  involved  in  the 
proposed  transfers  of  interests  will  be 
deemed  a  "public  utility"  as  such  term 
is  defined  imder  Section  201  of  the  FPA 
by  virtue  of  its  participation  therein. 
Applicants  have  also  requested  a 
shortened  notice  period  and  expedited 
consideration  of  the  Application. 

Comment  date:  November  8, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  South  Glens  Falls  Energy,  LLC 

(Docket  No.  ECOO-8-OOOl 

Take  notice  that  on  October  7, 1999, 
South  Glens  Falls  Energy,  LLC  filed  an 
application  for  an  order  authorizing  the 
transfer  of  a  15%  interest  in  South  Glens 
Falls  Energy,  LLC  to  General  Electric 
Capital  Corporation. 

Comment  date:  November  8, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  FPL  Energy  Wisconsin  Wind,  LLC 

[Docket  No.  EGOO-4-000) 

Take  notice  that  on  October  7, 1999, 
FPL  Energy  Wisconsin  Wind,  LLC  ("FPL 
Wind")  filed  with  the  Federal  Energy 
Regulatory  Commission  an  Application 
for  Determination  of  Exempt  Wholesale 
Generator  Status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

FPL  Wind  is  developing  a  wind- 
powered  eligible  facility  with  a  capacity 
of  approximately  29.7  megawatts, 
powered  by  approximately  thirty-three 
(33)  wind  turbine  generators,  which  will 
be  located  near  Allenton,  Wisconsin. 

Comment  date:  November  3,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 
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8.  CoGen  Lyondell,  Inc. 

[Docket  No.  QF83-355-002) 

Take  notice  that  on  October  5, 1999, 
CoGen  Lyondell,  Inc.,  1000  Louisiana, 
Suite  5800,  Houston.  Texas  77002.  filed 
with  the  Federal  Energy  Regulatory 
Conunission  an  appUcation  for 
recertification  of  a  facility  as  a 
quahfying  cogeneration  facility 
pursuant  to  Sections  292.207(b)  and 
(d)(2)  (1998)  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  Commission  previously  certified 
the  facility  as  a  qualifying  cogeneration 
facility  on  CDctober  7, 1983,  in  Docket 
No.  QF83-355-000.  The  Facility  was 
self-recertified  in  Docket  No.  QF83- 
355-001.  Recertification  is  sought  to 
reflect  the  divestiture  of  half  of  the 
ownership  interest  in  the  facility  held 
by  an  upstream  owner  and  a  change  in 
status  of  such  owner. 

Comment  date:  November  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


9.  Badger  Creek  Limited 

[Docket  No.  QF87-1 20-003] 

Take  notice  that  on  October  6, 1999, 
Badger  Creek  Limited,  1000  Louisiana, 
Stiite  5800,  Houston,  Texas  77002,  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
recertification  of  a  facility  as  a 
qualifying  cogeneration  facility 
pursuant  to  Sections  292.207(b)  and 
(d)(2)  (1998)  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  Commission  previously  certified 
the  facility  as  a  qualifying  cogeneration 
facility  on  March  23, 1987  in  Docket  No. 
QF8 7-1 20-000.  By  letter  dated 
November  20, 1990,  in  Docket  No. 
QF87-12(M)01,  Badger  Creek  notified 
the  FERC  of  a  change  in  ownership,  a 
name  change  for  the  steam  host,  and 
revised  performance  data.  The  Facility 
was  self-recertified  in  Docket  No.  QF87- 
120-002.  Recertification  is  sought  to 
reflect  the  divestiture  of  certain 
ownership  interests  in  the  faciUty  held 
by  an  upstream  owner  and  a  change  in 
status  of  such  owner. 

Comment  date:  November  5, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Chalk  CU£r  Limited 

[Docket  No.  QF87-132-005] 

Take  notice  that  on  October  7, 1999, 
Chalk  Cliff  Limited,  1000  Louisiana, 
Suite  5800,  Houston,  Texas  77002,  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 


recertification  of  a  facility  as  a 
qualifying  cogeneration  faciUty 
pursuant  to  Sections  292.207(b)  and 
(d)(2)  (1998)  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  Commission  previously  certified 
the  facility  as  a  qualifying  cogeneration 
facility  on  March  23, 1987  in  Docket  No. 
QF87-1 32-000.  The  Commission 
granted  recertification  of  the  facility  on 
February  2, 1989  in  Docket  No.  QF87- 
132-001.  The  Facility  was  self- 
recertified  in  Docket  Nos.  QF87-132- 
002,  QF87-132-O03,  and  QF87-132- 
004.  Recertification  is  sought  to  reflect 
the  divestiture  of  certain  upstream 
ownership  interests  in  the  facility  and  a 
change  in  status  of  such  owners. 

Comment  date:  November  8, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Illinois  Municipal  Electric  Agency 
V.  Illinois  Power  Company 

[Docket  No.  ELOO-4-OOOl 

Take  notice  that  on  October  8, 1999, 
the  Illinois  Municipal  Electric  Agency 
tendered  for  filing  a  complaint  against 
Illinois  Power  Company  in  order  to  seek 
the  establishment  by  the  Commission  of 
an  efi^ective  refund  date  in  cormection 
with  rate  reductions  expected  as  a  result 
of  Illinois  Power's  transmission  rate 
filing  in  Docket  No.  ER9&-4415. 

Comment  date:  October  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Southern  California  Edison 
Company;  California  Independent 
System;  Operator  Corp.;  El  Segundo 
Power,  LLC;  Pacific  Gas  and  Electric 
Company;  Duke  Energy  Moss  Landing 
LLC;  Duke  Energy  Oakland  LLC;  San 
Diego  Gas  and  Electric  Company; 
Southern  California  Edison  Company; 
Pacific  Gas  and  Electric  Company;  San 
Diego  Gas  &  Electric  Company;  Duke 
Energy  Moss  Landing  LLC;  Duke  Energy 
Oakland  LLC;  Duke  Energy  Moss 
ijniding  LLC;  Duke  Energy  Oakland 
LLC 

[Docket  Nos.  ER98-441-011  ER98-2550-O00 
ER98-^95-000  ER98-1614-000  ER98-2145- 

000  ER98-2668-000  ER9&-2669-000  ER98- 
4296-000  ER9&-4300-000  ER98-496-000 
ER98-216O-O00  ER98-441-001  ER98-495- 

001  ER98-496-001  ER98-4300-001  ER9&- 
2668-001  ER98-2669-O01  ER98-4296-001 
ER98-2668-000  ER98-2669-000  ER99- 
1127-000  ER99-11 28-000  ER98-4296-000 
and  ER9&-430O-0001 

Take  notice  that  on  October  5, 1999, 
Williams  Energy  Marketing  &  Trading 
Company  (Williams),  tendered  for  filhig 
a  refund  report  as  required  by  the 
Stipulation  and  Agreement  filed  in  the 


above-captioned  proceedings  on  April  2, 
1999  and  approved  by  the  Commission 
in  an  Order  issued  May  28, 1999. 

Comment  date:  October  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  MidAmerican  Energy  Company 

[Docket  No.  EROO-47-000] 

Take  notice  that  on  October  6. 1999, 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  50309,  filed  with  the 
Commission  a  Firm  Transmission 
Service  Agreement  with  Basin  Electric 
Power  Cooperative  (Basin),  dated 
September  14, 1999.  and  a  Non-Firm 
Transmission  Service  Agreement  with 
Basin,  dated  September  14, 1999, 
entered  into  pursuant  to  MidAmerican's 
Open  Access  Transmission  Tariff. 

MidAmerican  requests  an  effective 
date  of  September  14, 1999,  for  the 
Agreements  with  Basin,  and  accordingly 
seeks  a  waiver  of  the  Commission's 
notice  requirement. 

MidAmerican  has  served  a  copy  of  the 
filing  on  Basin,  the  Iowa  Utilities  Board, 
the  Illinois  Commerce  Commission  and 
the  South  Dakota  Pubhc  Utilities 
Commission. 

Comment  date:  October  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Nevada  Power  Company 

[Docket  No.  EROa-48-OOOl 

Take  notice  that  on  October  6, 1999, 
Nevada  Power  Company  (NPC),  tended 
for  filing  Service  Agreement  to  provide 
Non-Firm  Point-to-Point  Transmission 
Service  under  NPC's  (Transmission 
Provider)  Open  Access  Transmission 
Tariff  with  MIECO,  Inc.  (Transmission 
Customer). 

A  copy  of  this  filing  has  been  served 
on  MIECO,  Inc.  (Transmission 
Customer)  and  the  Nevada  Public 
Service  Commission. 

Comment  date:  October  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Nevada  Powrer  Company 

[Docket  No.  EROO-49-OOO) 

Take  notice  that  on  October  6, 1999, 
Nevada  Power  Company  (Nevada 
Power),  tended  for  filing  Service 
Agreement  with  El  Dorado  Energy, 
L.L.C.,  pursuant  to  Nevada  Power's 
Coordination  Sales  Tariff. 

Nevada  Power  requests  an  effiective 
date  of  November  1, 1999. 

A  copy  of  this  filing  has  been  served 
on  El  Dorado  Energy,  L.L.C.,  the  Nevada 
PubUc  Service  Commission  and  the 
Bureau  of  Consimier  Protection. 


Comment  date:  October  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Nevada  Power  Company 

(Docket  No.  ER00-50-O00] 

Take  notice  that  on  October  6, 1999, 
Nevada  Power  Company  (NPC), 
tendered  for  filing  a  Service  Agreement 
to  provide  Non-Finn  Point-to-Point 
Transmission  Service  under  NPC's 
(Transmission  Provider)  Open  Access 
Transmission  Tariff  with  the  Public 
Service  Company  of  Colorado 
(Transmission  Customer). 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Company  of 
Colorado  (Transmission  Customer)  and 
the  Nevada  Public  Service  Conunission. 

Comment  date:  October  26.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Entergy  Services,  Inc. 

[Docket  No.  EROO-52-OOOj 

Take  notice  that  on  October  6, 1999, 
Entergy  Services,  Inc.,  on  behalf  of 
Enteigy  Arkansas.  Inc.,  Entergy  Gulf 
States,  Inc.,  Entergy  Louisiana,  Inc., 
Entergy  Mississippi,  Inc.,  and  Entergy 
New  Orleans,  Inc.,  (collectively,  the 
Entergy  Operating  Companies)  tendered 
for  filing  a  Short-Term  Finn  Point-to- 
Point  Transmission  Service  Agreement 
between  Entergy  Services,  Inc.,  as  agent 
for  the  Entergy  Operating  Companies, 
and  Western  Resources,  Inc. 

Comment  date:  October  26,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Deseret  Generation  &  Transmission 
Co-operative,  Inc. 

[Docket  No.  EROO-53-OOOl 

Take  notice  that  on  October  6, 1999, 
Deseret  Generation  &  Transmission  Co- 
operative, Inc.  peseret),  tendered  for 
filing  a  proposed  amendment  to  its 
FERC  Electric  Tariff,  Volume  No.  1, 
Service  Agreement  Nos.  1  through  6. 
The  proposed  changes  would  provide  a 
rate  rebate  to  each  of  Deseret's  six 
Member  Cooperatives. 

Deseret  requests  an  effective  date  of 
December  6, 1999. 

Copies  of  this  filing  were  served  upon 
Deseret's  six  Member  Cooperatives. 

Comment  date:  October  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Tampa  Electric  Company 

[Docket  No.  EROO-54-OOOj 

Take  notice  that  on  October  6, 1999, 
Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  filing  a  service 
agreement  with  Florida  Power  • 
Corporation  (FPC)  under  Tampa 
Electric's  market-based  sales  tariff. 
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Tampa  Electric  proposes  that  the 
service  agreement  be  made  effective  on 
October  6,  1999. 

Copies  of  the  filing  have  been  served 
on  FPC  and  the  Florida  Public  Service 
Commission. 

Comment  date:  October  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  FPL  Energy  Wisconsin  Wind,  LLC 

(Docket  No.  EROO-56-OOOj 

Take  notice  that  on  October  7, 1999, 
FPL  Energy  Wisconsin  Wind,  LLC  (FPL 
Wind),  petitioned  the  Commission  for 
acceptance  of  the  power  piurhase 
agreement  between  FPL  Wind  and 
Alliant  Energy— Wisconsin  Power  and 
Light  Company,  Inc.,  and  the  power 
purchase  agreement  between  FPL  Wind 
and  Wisconsin  Electric  Power 
Company,  and  to  accept  the  rates  under 
these  respective  agreements  as  just  and 
reasonable  under  Section  205(a)  of  the 
Federal  Power  Act,  16  U.S.C.  §  824d(a); 
for  the  granting  of  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market-based  rates; 
and  for  the  waiver  of  certain 
Commission  regulations.  FPL  Wind  is  a 
limited  liability  company  that  proposes 
to  engage  in  the  wholesale  sale  of 
electric  power  in  the  state  of  Wisconsin 
and  is  headquartered  in  Florida. 

Comment  date:  October  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Cinergy  Services,  Inc. 

[Docket  No.  EROO-57-OOOl 

Take  notice  that  on  October  6, 1999, 
Cinergy  Services,  Inc.  (Services), 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  and  PSI  Energy, 
Inc.  (collectively  Cinergy  Operating 
Companies)  Notices  of  Cancellation, 
dated  September  1, 1999,  for  the 
Original  Service  Agreement,  dated 
March  17, 1997,  between  Edgar  Electric 
Cooperative  Association  (Edgar)  and  the 
Cinergy  Operating  Companies  under  the 
COC  FERC  Electric  Cost-Based  Power 
Sales  Tariff,  Original  Volume  No.  6— CB 
and  COC  FERC  Electric  Market-Based 
Power  Sales  Tariff,  Original  Volume  No. 
7— MB. 

The  Notices  of  Cancellation  to  the 
Original  Service  Agreement,  dated 
March  17, 1997,  are  necessary  to 
eliminate  duplicate  contractual 
arrangements  between  Edgar  and  the 
Cinergy  Operating  Companies  under  the 
above  referenced  Power  Sales  Tariffs. 
Transactions  will  continue  to  be 
arranged  tmder  the  Revised  Service 
Agreement,  dated  March  17, 1997,  as 
supplemented. 


Copies  of  the  filing  were  served  on 
Edgar  and  the  State  Regiilatory 
Commissions  of  Illinois.  Ohio,  Kentucky 
and  Indiana. 

Comment  date:  October  27, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  New  England  Power  Pool 

[Docket  No.  EROO-58-OOOl 

Take  notice  that  on  October  7, 1999, 
the  New  England  Power  Pool 
Participants  Committee  filed 
notification  that  the  effective  date  of 
membership  in  the  New  England  Power 
Pool  (NEPOOL)  of  Entei^  Nuclear 
Generation  Company  (Entergy)  was  July 
13, 1999. 

Comment  date:  October  27,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Southern  California  Edison 
Company 

(Docket  No.  EROO-60-000] 

Take  notice  that  on  October  6. 1999, 
Southern  California  Edison  Company 
(SCE),  tendered  for  filing  the 
amendments  to  the  existing  firm 
transmission  service  agreements 
between  SCE  and  the  City  of  Riverside, 
California. 

The  Amendments  serve  to  implement 
Riverside's  election  to  convert 
transmission  loss  provisions  in  the 
existing  agreements  to  the  California 
Independent  System  Operator's  Tariff 
loss  provisions,  piu-suant  to  Section 
6.4.3  of  the  Edison-Riverside 
Restructuring  Agreement. 

SCE  requests  an  effective  date  of 
October  3, 1999,  and  seeks  waiver  of  the 
Commission's  notice  requirements  to 
permit  the  requested  effective  date. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  October  27,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Illinois  Power  Company 

[Docket  No.  EROO-61-OOOl 

Take  notice  that  on  October  1, 1999, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street.  Decatur, 
Illinois  62526,  tendered  for  filing  firm 
and  non-firm  transmission  agreements 
under  which  Illinova  Power  Marketing, 
Inc.,  will  take  transmission  service 
piu^uant  to  its  open  access  transmission 
tariff.  The  agreements  are  based  on  the 
Form  of  Service  Agreement  in  Illinois 
Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  October  1, 1999. 
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Comment  date:  October  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  PECO  Energy  Company 

(Docket  No.  EROO-62-OOOl 

Take  notice  that  on  October  7, 1999, 
PECO  Energy  Company  (PECO), 
tendered  for  filing  a  Service  Agreement 
dated  September  23. 1999  with 
WISVEST-CONNECTICUT,  LLC. 
(WVCT)  under  PECO's  FERC  Electric 
Tariff  Original  Volume  No.  1  (Tariff). 
The  Service  Agreement  adds  WVCT  as 
a  Wisvest-Connecticut.  LLC  under  the 
Tariff. 

PECO  requests  an  effective  date  of 
September  23, 1999,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  WVCT  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  October  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  PECO  Energy  Company 

[Docket  No.  EROO-63-OOOl 

Take  notice  that  on  October  7, 1999, 
PECO  Energy  Company  (PECO), 
tendered  for  filing  a  Service  Agreement 
dated  September  23, 1999  with 
MICHIGAN  PUBUC  POWER  AGENCY. 
(MPPA)  under  PECO's  FERC  Electric 
Tariff  Original  Volume  No.  1  (Tariff). 
The  Service  Agreement  adds  MPPA  as 
a  Michigan  Public  Power  Agency  under 
the  Tariff. 

PECO  requests  an  effective  date  of 
September  23, 1999,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  MPPA  and  to  the 
Pennsylvania  PubUc  Utility 
Commission. 

Comment  date:  October  27. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Florida  Power  k  Light  Company 

[Docket  No.  EROO-64-OOOl 

Take  notice  that  on  October  7, 1999, 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  proposed  service 
agreements  with  Carolina  Power  &  Light 
Company  for  Short-Term  Firm  and  Non- 
Firm  transmission  service  under  FPL's 
Open  Access  Transmission  Tariff. 

FPL  requests  that  the  proposed 
service  agreements  are  permitted  to 
become  effective  on  October  1, 1999. 

FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations. 

Comment  date:  October  27, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


28.  PubUc  Service  Company  of 
Colorado 

[Docket  No.  EROO-65-000] 

Take  notice  that  on  October  7, 1999, 
Public  Service  Company  of  Colorado 
tendered  for  filing  an  agreement  adding 
a  new  delivery  point  with  Yampa  Valley 
Electric  Association,  Inc. 

Comment  date:  October  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Commonwealth  Edison  Company 

[Docket  No.  EROO-66-OOOl 

Take  notice  that  on  October  7, 1999, 
Commonwealth  Edison  Company 
(ComEd),  tendered  for  filing  Firm 
Service  Agreements  with  Wisconsin 
Electric  Power  Company  (WEPCO)  and 
with  Commonwealth  Edison  Company, 
in  the  wholesale  merchant  fimction 
(CEWMD)  under  the  terms  of  ComEd's 
Open  Access  Transmission  Tariff 
(OATT). 

ComEd  requests  an  effective  date  of 
October  1, 1999,  for  the  Service 
Agreements  with  WEPCO  and  January  1, 
2000  for  the  Service  Agreements  with 
CEWMD,  and  therefore  requests  waiver 
of  the  Commission's  notice 
requirements. 

Comment  date:  October  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  New  York  Independent  System 
Operator,  Inc.;  Central  Hudson  Gas  & 
Electric  Corporation;  ConsoUdated 
Edison  Company  of  New  York,  Inc.; 
Long  Island  Lighting  Company;  New 
York  State  Electric  &  Gas  Corporation; 
Niagara  Mohawk  Power  Corporation; 
Orange  &  Rockland  Utilities,  Inc.; 
Rochester  Gas  &  Electric  Corp.;  Power 
Authority  of  the  State  of  New  York;  and 
New  York  Power  Pool 

[Docket  No.  EROO-67-OOOl 

Take  notice  that  on  October  7, 1999, 
the  Member  Systems  of  the  New  York 
Power  Pool  (Member  Systems)  and  the 
New  York  Independent  System 
Operator,  Inc.  (NYISO),  tendered  for 
filing  revised  sheets  for  the  ISO  Open 
Access  Transmission  Tariff  and  the  New 
York  Independent  System  Operator 
Market  Administration  and  Control 
Area  Service  Tariff. 

The  Member  Systems  and  the  NYISO 
request  an  effective  date  as  the  date  on 
which  the  NYISO  commences 
operations  and  request  waiver  of  the 
Commission's  notice  requirements. 

A  copy  of  this  filing  was  served  upon 
all  persons  on  the  Commission's  official 
service  Ust  in  Docket  No.  ER97-1523- 
000  and  the  respective  electric  utility 
regulatory  agencies  in  New  York,  New 
Jersey  and  Pennsylvania. 


Comment  date:  October  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Alliant  Services,  Inc. 

[Docket  No.  EROO-68-OOOl 

Take  notice  that  on  October  7, 1999, 
Alliant  Services,  Inc.,  on  its  own  behalf 
and  on  behalf  of  Wisconsin  Power  & 
Light  Company,  tendered  for  filing  a 
DLM  Service  Agreement  with 
Wisconsin  Public  Power  Inc.,  two  W-4 
Service  Agreements,  as  amended,  with 
Sheboygan  Falls  Utilities,  and  one  W-4 
Service  Agreement,  as  amended,  with 
Adams-Colimibia  Electric  Cooperative. 

Comment  date:  October  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  New  England  Power  Pool  and  ISO 
New  England  Inc. 

[Docket  No.  EROO-69-OOOl 

Take  notice  that  on  October  7, 1999, 
the  New  England  Power  Pool 
Participants  Committee  (NEPOOL)  and 
ISO  New  En^and  hic.  (the  ISO)  jointly 
tendered  for  filing  changes  to  Market 
Rule  and  Procedure  Appendix  6-A 
(Appendix  6-A)  in  the  above-captioned 
dockets. 

Additionally,  NEPOOL  and  the  ISO 
have  requested  a  waiver  of  the 
Commission's  notice  requirements  to 
permit  the  revisions  to  Appendix  6-A  to 
become  effective  as  of  June  1, 1999. 

NEPOOL  and  the  ISO  state  that  copies 
of  these  materials  were  sent  to  the  New 
England  state  governors  and  regulatory 
commissions  and  the  Participants  in  the 
New  England  Power  Pool. 

Comment  date:  October  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Illinois  Municipal  Electric  Agency 
V.  Commonwealth  Edison  Company 
Commonwealth  Edison  Company  of 
Indiana 

[Docket  No.  ELOO-3-OOOl 

Take  notice  that  on  October  8, 1999, 
the  Illinois  Municipal  Electric  Agency 
tendered  for  filing  a  complaint  against 
Commonwealth  Edison  Company  in 
order  to  seek  the  establishment  by  the 
Commission  of  an  effective  refund  date 
in  connection  with  rate  reductions 
expected  as  a  result  of  Commonwealth 
Edison's  transmission  rate  filing  in 
Docket  No.  ER99-4470. 

Comment  date:  October  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  Answers  to  the 
compliant  are  also  due  on  or  before 
October  28, 1999. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 


motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  nJes  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  99-27448  Filed  10-20-99;  8:45  am] 
BILLING  CODE  6717-01-l> 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiasion 

[Project  Nos.  2927-004  and  2928-004] 

Aquamac  Corporation  Merrlmac  Paper 
Company,  Inc.;  Notice  of  Availability  of 
Draft  Environmental  Assessment 

October  15, 1999. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Ofiice  of 
Hydropower  Licensing  has  reviewed  the 
applications  for  new  licenses  for  the 
Aquamac  and  Merrimac  Hydroelectric 
Projects,  located  on  the  Merrimack  River 
in  the  city  of  Lawrence,  Essex  Coimty, 
Massachusetts,  and  has  prepared  a 
Multiple  Project  Draft  Environmental 
Assessment  (MPDEA)  for  the  projects. 

Copies  of  the  MPDEA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  2-A,  of  the  Commission's  offices 
at  888  First  Street,  N.E.,  Washington,  DC 
20426  and  may  also  be  viewed  on  the 
Web  at  www.Ferc.fed.us/online/ 
rims.htm.  Call  (202)  208-2222  for 
assistance. 

Please  affix  "Merrimac  Hydroelectric 
Project  No.  2928"  or  "Aquamac 
Hydroelectric  Project  No.  2927"  to  the 
top  page  of  all  comments.  For  any 
questions  concerning  preparation  of  the 
MPDEA  for  this  proposed  action,  please 
contact  Lee  Emery,  E-mail  address, 
lee.emery@ferc.fed.us,  or  telephone 
(202)  219-2779,  Federal  Energy 


Regulatory  Commission,  Office  of 
Hydropower  Licensing. 

Any  comments  should  be  filed  within 
30  days  from  the  date  of  this  notice  and 
should  be  addressed  to  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Room  1-A,  Washington,  DC 
20426.  For  further  information  contact 
Lee  Emery,  Fishery  Biologist  at  (202) 
219-2779  or  lee.emery@FERC.fed.U8.- 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-27487  Filed  10-20-99;  8:45  am] 

BILUNG  CODE  6717-41-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Project  No.  6759-016] 

Aquenergy  Systems,  Inc.;  Notice  of 
Availability  of  Draft  Environmental 
Assessment 

October  15. 1999. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  the  Office  of  Hydropower 
Licensing  has  reviewed  the  application 
requesting  the  Commission's 
authorization  to  surrender  the  license 
for  the  existing  Apalache  Hydroelectric 
Project,  located  on  Trinity  Alps  Creek  in 
Trinity  Coimty,  California,  and  has 
prepared  a  Draft  Environmental 
Assessment  (Draft  EA)  for  the  proposed 
action. 

In  the  Draft  EA,  Commission  staff 
concludes  that  approval  of  the  subject 
surrender  of  license  would  not  proiduce 
any  significant  adverse  environmental 
impacts;  consequently,  the  proposal 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

Copies  of  the  Draft  EA  can  be  viewed 
at  the  Commission's  PubUc  Reference 
Room,  Room  2A,  888  First  Street,  NE, 
Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  Draft  EA  also  may 
be  viewed  on  the  Web  at 
www.ferc.fed.us/online/rims.htm.  Call 
(202)  208-2222  for  assistance. 

Any  comments  on  the  Draft  EA 
should  be  filed  within  30  days  from  the 
date  of  this  notice  and  should  be 
addressed  to  Dave  Boergers,  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426.  Please  affix  "Apalache  Project 
Surrender  of  License,  No.  6759-016"  to 
all  comments.  For  further  information, 


please  contact  Jim  Haimes  at  (202)  219- 

2780. 

David  P.  Boei^gers, 

Secretary. 

[FR  Doc.  99-27488  Filed  10-20-99;  8:45  am] 

BILUNO  CODE  STIZ-OI-W 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  Terminating  'TM"  Doclcet  Prefix 

October  15, 1999. 

On  November  10,  1987,  the 
Commission  issued  a  final  rule  (Order 
No.  483)  that  amended  its  Regulations 
governing  the  procedures  by  which  a 
natural  gas  pipeline  company  may 
recover  the  cost  of  purchased  gas  from 
their  customers.  The  Commission 
established  several  docket  prefixes  for 
the  various  rate  adjustments  {}ermitted 
pursuant  to  the  Purchased  Gas 
Adjustment  Provisions  of  the  FERC  Gas 
Pipeline  Tariffs.  In  particular,  a  "TM" 
prefix  was  created  as  a  "Miscellaneous 
tracking  adjustments  (i.e..  GRI's  ACA's, 
transportation  and  storage  trackers,  etc. 
when  not  accompanied  by  the  quarterly 
or  annual  PGA  filings." 

In  the  interest  of  administrative 
efficiency  and  the  Commission's  recent 
migration  to  a  new  computer  tracking 
system,  FERC  Automated  Management 
hiformation  System  (FAMIS),  the  TM 
prefix  is  discontinued  and  terminated 
effective  immediately.  In  the  futiu«,  any 
filing  that  would  have  received  a  TM 
prefix  will  receive  the  currently  used 
prefix  of  RP. 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  99-27481  Filed  10-20-99;  8:45  am) 
BRUNG  CODE  6717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Competing  Application 
Tendered  for  Rling  Witfi  ttie 
Commission  and  Soliciting  Additional 
Study  Requests 

October  15,  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection.  This  application 
competes  with  an  application  for  a 
subsequent  license  filed  by  the  City  of 
Hamihon,  Ohio  (Project  No.  2724-023): 

a.  Type  of  Application:  New  Major 
License 

b.  Project  No.:U  826-000 
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c.  Date  filed:  September  29. 1999 

d.  Applicant:  Northbrook  Energy,  LLC 

e.  Name  of  Project:  Hamilton 
Hydroelectric  Project 

f.  Location:  Ford  Canal  and  Great 
Miami  River.  Butler  County.  Ohio.  The 
project  would  not  utilize  federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a}-825(r). 

h.  Applicant  Contact:  Northbrook 
Energy.  LLC.  225  W.  Wacker  Drive, 
Suite  2330.-Chicago,  IL  60606,  or 
telephone  (312)  553-2131. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Nick 
Jayjack,  E-maU  address 
nicholas.jayjack&ferc.fed.us.  or 
telephone  (202)  219-2825. 

j.  Deadline  for  filing  additional  study 
request:  November  29, 1999 

All  docimients  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NW,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Status  of  environmental  analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time. 
1.  Description  of  me  Project:  The 
project  consists  of:  (1)  an  8-foot-high 
(average),  1,660-foot-long  concrete 
overflow  diversion  dam;  (2)  an  8-foot- 
high  (average),  196-foot  long  concrete 
overflow  diversion  dam;  (3)  a  3-mile- 
long  power  canal;  (4)  a  concrete 
headgate  structure  at  the  canal  entrance; 
(5)  a  93-foot-wide  by  63-foot-long  by  50- 
foot-high  powerhouse  with  an  installed 
capacity  of  1,500  kilowatts  (kW)  to  be 
upgraded  to  2,250  kW  (the  turbine- 
generator  units  are  currently  capable  of 
producing,  1,940  kW^  however,  system 
governors  limit  output  to  1,500  kW);  (6) 
a  21-foot-long  spillway  adjacent  to  the 
powerhouse;  (7)  a  50-foot-wide.  1,600- 
foot-long  concrete  and  earthen  tailrace; 
(8)  a  0.25-niile-long,  13.2  kilovolt 
transmission  line;  (9)  generator  leads; 
and  (10)  appiutenant  facilities. 

m.  LfOcation  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 


viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

n.  With  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  as  required  by 
§106,  National  Historic  Preservation 
Act,  and  the  regulations  of  the  Advisory 
Council  on  Historic  Preservation,  36 
CFR  800.4. 
David  P.  Boergers, 
Secretary. 
[PR  Doc.  99-27480  Filed  10-20-99;  8:45  am] 

HLUNQ  CODE  S717-01-M 


DEPARTMENT  OF  ENERQY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Rling  WHh  the  Commission, 
Establishing  a  DeadHne  for  Final 
Amendment,  and  Soliciting  Additional 
Study  Requests 

October  15. 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  commission  and  is  available  for 
public  inspection: 

a.  Type  of  application:  New  Major 
License 

b.  Project  No.:  2416-009 

c.  Date  filed:  October  5, 1999 

d.  Applicant:  Aquenergy  Systems  Inc. 

e.  Name  of  project:  Ware  Shoals 
Project. 

f.  Location:  On  Saluda  River  in  the 
Town  of  Ware  Shoals,  within  the 
counties  of  Laurens,  Greenwood  and 
Abbeville,  South  Carolina.  No  Federal 
Lands  used  in  this  project. 

g.  Filed  pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  contact:  Beth  Harris, 
P.E.,  CHI  Energy,  fac,  P.O.  5897, 
Greenville,  SC  29604,  (864)  281-9630 
Ext.  105. 

i.  FERC  contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Timothy  Looney,  E-mail  address, 
timothy.looney@ferc.fed.us,  or 
telephone  202-219-2852. 

j .  Deadline  for  filing  final 
amendments:  February  5,  2000. 

k.  Deadline  for  filing  additional  study 
requests:  December  6, 1999. 

All  docimients  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission's  rules  of  practice 
and  procedure  require  all  intervenors 


filing  docimients  with  the  commission 
to  deserve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  Mrith  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

1.  Status  of  environmental  analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

m.  The  existing  project  consists  of  a 
dam  and  reservoir,  a  power  canal  and 
two  turbine  generating  units  with  a  total 
nameplate  rating  of  6,200-kilowatts,  and 
appurtenant  facilities.  The  project 
would  have  an  annual  generation  of 
23,500,000  kilowatt  hours.  The 
applicant  does  not  propose  any 
modifications  to  the  project  features  or 
operation. 

n.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE,  Room  2A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
This  filing  may  be  viewed  on  the  web 
to  http://www.ferc.fed.us/online/ 
rims.htm  call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

o.  With  this  notice  we  are  initiating 
consultation  with  the  South  Carolina 
State  Historic  Preservation  Officer  as 
required  by  §  106,  National  Historic 
Preservation  Act,  and  the  regulations  of 
the  Advisory  Coimcil  on  Historic 
Preservation,  36  CFR  800.4. 
David  P.  Boergers, 
Secretary. 

(FR  Doc.  99-27486  Filed  10-20-99;  8:45  am] 
MUJNO  CODE  vm-m-m 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Declaration  of  Intention  and 
Soliciting  Comments,  IMotions  To 
Intervene,  and  Protests 

October  15, 1999. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Declaration  of 
Intention. 

b.  Docket  No.:  DI99-1 1-000. 

c.  Date  Filed:  September  7, 1999. 

d.  Applicant:  Michael  R.  Hamlin  and 
Rita  Jean. 
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e.  Name  of  Project:  Great  Falls  Electric 
Company  Project. 

f.  Location:  On  Androscoggin  River, 
Lewiston,  Androscoggin  County,  Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  791{a)-825(r). 

h.  Applicant  Contact:  Ms.  Rita  Jean,  4 
Bailey  Court,  Lewiston,  ME  04240  (207) 
783-9728. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Etta 
Foster  at  (202)  219-2679,  or  e-mail 
address:  etta.foster@ferc.fed.us. 

j.  Deadline  for  filing  comments, 
protests  and  motions:  November  17, 
1999. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  DC  20426. 

Please  include  the  docket  number 
(DI99-1 1-000)  on  any  comments, 
protests  or  motions  filed. 

k.  Description  of  Project:  The 
proposed  run-of-river  project  will 
consist  of  an  existing  20-foot-long 
penstock;  an  intake  rack;  a  powerhouse 
containing  a  proposed  single  vertical 
generator  with  a  generating  capacity  of 
600  kW;  and  appurtenant  ^ciUties. 
Proposed  power  generation  will  be  used 
by  applicant  and  the  surplus  sold 
wholesale. 

When  a  Declaration  of  hitention  is 
filed  with  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project.  The  Commission 
also  determines  whether  or  not  the 
project:  (1)  would  be  located  on  a 
navigable  waterway;  (2)  would  occupy 
public  lands  or  reservations  of  the 
United  States;  (3)  would  utilize  surplus 
water  or  waterpower  from  a  government 
dam;  or  (4)  if  applicable,  has  involved 
or  would  involve  any  construction 
subsequent  to  1935  that  may  have 
increased  or  would  increase  the, 
project's  head  or  generating  capacity,  or 
have  otherwise  significantly  modified 
the  project's  pre-1935  design  or 
operation. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  N.E.,  Room 
2A,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  This  filing  may 
be  viewed  on  http.Z/www.ferc.fed.us./ 
online/rims.htm  (call  (202)  208-2222  for 
assistance.)  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 


so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procediu-e,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
.  take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  tide 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE,  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  AppUcant 
specified  in  the  particular  application. 
'    Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presimied  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
David  P.  Boergers, 
Secretary. 

(PR  Doc.  99-27489  Filed  10-20-99;  8:45  am] 
BILUNa  CODE  CTir-OI-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

Notice  of  Applieation  Tendered  for 
Filing  With  the  Commiaaion  and 
Soliciting  Additional  Study  Requeata 

October  15, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 


with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  o/App/i'catio/i;  Subsequent 
License. 

b.  Project  No.:  2724-023. 

c.  Date  filed:  September  30, 1999. 

d.  Applicant:  City  of  Hamilton.  Ohio. 

e.  Name  of  Project:  City  of  Hamilton 
Hydroelectric  Project. 

f.  Location:  Ford  Canal  and  Great 
Miami  River,  Butler  Coimty,  Ohio.  The 
project  would  not  utilize  federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a>-825(r). 

h.  Applicant  Contact:  Qty  Manager, 
City  of  Hamilton,  Ohio,  20  High  Street, 
Hamilton,  OH  45011.  or  telephone  (513) 
868-5891. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Nick 
Jayjack,  E-mail  address 
nicholas.jayjack@ferc.fed.us  or 
telephone  (202)  219-2825. 

j.  Deadline  for  filing  additional  study 
requests:  November  29,  1999. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington.  D.C.  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  docimients  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency  they  must 
also  serve  a  copy  of  the  dociunent  on 
that  resource  agency. 

k.  Status  of  environmental  analysis. 
This  application  is  not  ready  for 
environmental  analysis  at  this  time. 
1.  Description  of  the  Project:  The 
project  consists  of:  (1)  an  8-foot-high 
(average),  1,660-foot-long  concrete 
overflow  diversion  dam;  (2)  an  8-foot- 
high  (average),  196-foot-long  concrete 
overflow  diversion  dam;  (3)  a  3-mile- 
long  power  canal;  (4)  a  concrete 
headgate  structure  at  the  canal  entrance; 
(5)  a  93-foot-wide  by  63-foot-long  by  50- 
foot-high  powerhouse  with  an  installed 
capacity  of  1.500  kilowatts  (kW)  to  be 
upgraded  to  1,940  kW  (the  tiu-bine- 
generator  units  are  currently  capable  of 
producing  1.940  kW;  however,  system 
governors  limit  output  to  1,500  kW);  (6) 
a  21 -foot-long  spillway  adjacent  to  the 
powerhouse;  (7)  a  50-foot-wide,  1.600- 
foot-long  concrete  and  earthen  tailrace; 
(8)  a  0.25-mile-long,  13.2-kilovoh 
transmission  line;  (9)  generator  leads; 
and  (10)  appurtenant  facilities. 

m.  Locations  of  the  appUcation:  A 
copy  of  the  application  is  available  for 
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inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A.  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  The  application 
may  be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance).  A  copy 
is  also  avaialble  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

n.  With  this  notice,  we  are  initiating 
considtation  with  the  State  Historic 
Preservation  Officer  as  required  by 
§  106,  National  Historic  Preservation 
Act,  and  the  regulations  of  the  Advisory 
Coimcil  on  Historic  preservation,  36 
CFR  800.4. 
David  P.  Boei-gers, 
Secretary. 
(FR  Doc.  99-27491  Filed  10-20-99;  8:45  am] 

MLLMG  COOE  S717-01-M 


DEPARTMENT  OF  ENERGY 

FMtoral  Energy  Regulatory 
CommlaakMt 

Notica  of  Application  for  Tranafar  of 
Ucanaa  and  Soliciting  Commanta, 
Motlona  To  Intarvana,  and  Protaata 

October  15, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  pubUc  inspection: 

a.  Applicaton  Type:  Transfer  of 
License. 

b.  fto/ertNo.:4334. 

c.  Date  Filed:  October  1, 1999. 

d.  Applicants:  Philadelphia 
Corporation,  Harza  Hydropower,  Inc., 
and  FortisUS  Energy  Corporation. 

e.  Name  and  Location  of  Project:  The 
Philadelphia  Hydroelectric  Project  is  on 
the  Indian  River  in  Jefferson  County, 
New  York.  The  project  does  not  occupy 
federal  or  tribal  lands. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

g.  Applicant  Contacts:  Ms.  Amy  S. 
Koch,  Cameron  McKenna  LLP,  1275  K 
Street,  NW,  5th  Floor,  Washington,  DC 
20037,  (202)  466-0060,  Mr.  Frank  M. 
Dickerson,  150  South  Wacker  Drive, 
Chicago,  IL  60606.  (312)  831-3000,  and 
Mr.  Earle  H.  O'Donnell,  Dewey 
Ballantine,  LLP,  1775  Pennsylvania 
Avenue,  NW,  Washington,  DC  20006, 
(202) 429-2327. 

h.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  James 
Hunter  at  (202)  219-2839,  or  e-mail 
address:  iames.hunter@ferc.fed.us. 

i.  Deadline  for  filing  comments  and  or 
motions:  November  8, 1999. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 


Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

Please  include  the  project  nimiber  (P- 
4334)  on  any  comments  or  motions 
filed. 

j.  Description  of  Proposal:  Applicants 
propose  a  transfer  of  the  license  for 
Project  No.  4334  from  Philadelphia 
Corporation  and  Harza  Hydropower, 
Inc.  to  FortisUS  Energy  Corporation. 
Transfer  is  being  sought  in  connection 
with  FortisUS  Energy  Corporation's 
intended  purchase  of  the  project. 

One  of  the  current  licensees. 
Prudential  Interfunding  Corporation 
(Prudential),  is  no  longer  involved, 
having  transferred  its  ownership  interest 
in  the  project  to  Harza  Hydropower,  Inc. 
in  February  1992.  The  applicants 
request  after-the-fact  Commission 
approval  of  the  transfer  of  the  project 
license  fivm  Prudential  to  Harza 
Hydropower,  Inc.,  as  well  as  the 
prospective  transfer  to  FortisUS  Energy 
Corporation. 

k.  Location  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  20a-1371.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm  (Call  (202)  20ft-2222 
for  assistance).  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
addresses  in  item  g  above. 

Individuals  desiring  to  be  included  on 
the  Conunission's  mailing  list  should  so 
indicate  by  writing  to  the  Secretary  of     i 
the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
conmients,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rides  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDA-nONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Nimiber  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 


documents  must  be  filed  by  providing 
the  original  and  the  nimiber  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particidar  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  fi-om  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-27492  Filed  10-20-99;  8:45  am] 

BILLING  COOE  8717-01-M 


DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Regulatory 
Commiaaion 

Notica  of  Application  for  Tranafar  of 
Licenaa  and  Soliciting  Commanta, 
Motlona  To  intervene,  and  Protaata 

October  15, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Transfer  of 
License. 

b.  Project  No:  4349. 

c.  Date  Filed:  October  1, 1999. 

d.  Applicants:  Moose  River 
Corporation,  Moose  River  Acquisition 
Corporation,  and  FortisUS  Energy 
Corporation. 

e.  JVome  and  Location  of  Project:  The 
Moose  River  Hydroelectric  Project  is  on 
the  Moose  River  in  Lewis  County,  New 
York.  The  project  does  not  occupy 
federal  or  tribal  lands. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

g.  Applicant  Contacts:  Ms.  Amy  S. 
Koch,  Cameron  McKenna  LLP,  1275  K 
Street,  NW,  5th  Floor.  Washington,  DC 
20037,  (202)  466-0060,  Mr.  Frank  M. 
Dickerson,  150  South  Wacker  Drive, 
Chicago,  IL  60606,  (312)  831-3000,  and 
Mr.  Earle  H.  O'Donnell,  Dewey 
Ballantine,  LLP,  1775  Pennsylvania 
Avenue,  NW,  Washington,  DC  20006, 
(202)  429-2327. 

h.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  James 
Hunter  at  (202)  219-2839,  or  e-mail 
address:  james.hunter@ferc.fed.us. 


i.  Deadline  for  filing  comments  and  or 
motions:  November  8, 1999. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergors,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

Please  include  the  project  number  (P- 
4349)  on  any  comments  or  motions 
filed. 

j.  Description  of  Proposal:  Applciants 
propose  a  transfer  of  the  license  for 
Project  No.  4349  from  moose  River 
CorporaGon  and  Moose  River 
Acquisition  Corporation  (transferors)  to 
FortisUS  Energy  Corporation.  Transfer 
is  being  sought  in  connection  with 
FortisUS  Energy  Corporation's  intended 
purchase  of  the  project. 

Note:  The  transferors  have  not  yet  met  the 
conditions  of  the  Commission's  September 
24, 1999,  transfer  order,  but  are  expected  to 
do  so  shortly. 

k.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  room, 
located  at  888  First  Sbeet,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm  (Call  (202)  208-2222 
for  assistance).  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
addresses  in  item  g  above. 

1.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
conunents,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  or  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  tiUe 
"COMMENTS", 

"RECOMMENDA'nONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
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provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  appUcation. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  99-27493  Filed  10-20-99;  8:45  am) 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Request  for  Extension  of 
Time  To  Commence  and  Complete 
Project  Construction  and  Soliciting 
Comments,  Motions  To  Intervene,  and 
Protests 

October  15, 1999. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Request  for 
Extension  of  Time  to  Commence  and 
Complete  Project  Construction. 

b.  Project  No.:  10228-012. 

c.  Date  Filed:  August  13, 1999. 

d.  Applicant:  Cannelton  Hydroelectric 
Project.  L.P. 

e.  Location:  On  the  Ohio  River  in 
Hancock  County,  Kentucky. 

f.  Pursuant  to:  Public  Law  104-249, 
110  Stat.  3150(1996). 

g.  Applicant  Contact:  Donald  H. 
Clarke,  Counsel  for  Licensee,  Wilkinson, 
Barker  and  Knauer,  2300  N  Street,  N.W., 
Suite  700,  Washington,  D.C.  20037, 
(202) 783-4141. 

h.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Lynn  R.  Miles,  at  (202)  219-2671,  or  e- 
mail  address:  lynn.miles@ferc.fed.us 

i.  Deadline  for  filing  comments  and  or 
motions.- November  17,  1999. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E..  Washington,  DC  20426. 


Please  include  the  project  number 
(10228-012)  on  any  comments  or 
motions  filed. 

j.  Description  of  the  Request:  The 
licensee  has  requested  that  the  deadline 
for  commencement  of  construction  of 
the  Cannelton  Hydroelectric  Project  be 
extended  for  two  additional  years.  The 
deadline  to  commence  project 
construction  for  FERC  Project  No.  10228 
would  be  extended  to  June  20,  2001. 
The  deadline  for  completion  of 
construction  for  FERC  Project  No.  10228 
would  be  extended  to  June  20,  2003. 
k.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street  NE,  Room  2A, 
Washington,  D.C.  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  http://www.ferc.fed.us/ 
online/rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  g  above. 

1.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
conmients,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
-In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Dociunents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
MO-nON  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
docimients  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
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comments  on  the  described  appUcation. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
David  P.  Boergers, 
Secretary. 

(FR  Doc.  99-27494  Filed  10-20-99;  8:45  am] 
BNJJNa  C006  STir-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6461-4] 

Notice  Of  Fifth  Meoting  of  the 
MiMlselppI  RIvw/Qulf  of  Mexico 
Watershed  Nutrient  Task  Force 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  announcement  of 

meeting. 

summary:  Fifth  Meeting  of  the 
Mississippi  River/Gulf  of  Mexico 
Watershed  Nutrient  Task  Force.  The 
purpose  of  this  Task  Force,  consisting  of 
Federal.  State,  and  Tribal  members,  is  to 
understand  and  address  nutrient 
management  and  hypoxia  related  issues 
in  the  Mississippi  River  and  Gulf  of 
Mexico  watersheds.  The  matters  to  be 
discussed  at  the  meeting  include  the 
Integrated  Assessment  of  the  causes  and 
consequences  of  hypoxia  in  the  Gulf  of 
Mexico,  and  the  Action  Plan  issues, 
approach,  and  schedule,  including 
sharing  ideas  for  consultation  with 
States,  Tribes,  and  stakeholders  within 
the  Mississippi  River  Basin  (see  agenda 
on  EPA  website  at  <http:// 
www.epa.gov/msbasin/>).  The 
Integrated  Assessment  and  the  Action 
Plan  were  requested  by  the  National 
Science  and  'Technology  Council's 
Committee  on  Environment  and  Natural 
Resources  (CENR)  as  required  by  section 
604(a)  and  604(b)  of  Public  Law  105- 
383  Coast  Guard  Authorization  Act  of 
1998.  The  meeting  of  the  Task  Force 
will  be  open  to  the  public,  and  the 
public  will  be  afforded  an  opportimity 
to  provide  input  during  open  discussion 
periods. 

DATES:  9:00  a.m.-3:30  p.m.,  November 
18, 1999. 

ADDRESSES:  Holiday  Inn  O'Hare 
International,  5440  North  River  Road, 
Rosemont,  IL;  (847)  671-6350.  The 
meeting  is  open  to  the  public  and  is 
limited  only  by  the  space  available.  The 
room  accommodates  approximately  125 
people. 


FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Mary  Belefski,  U.S.  EPA,  Assessment 
and  Watershed  Protection  Division 
(AWPD).  401  M  Street,  SW  (4503F), 
Washington,  DC  20460,  telephone  (202) 
260-7061;  Internet: 
belefski.mary@epa.gov.  For  additional 
information  on  hotel  accommodations 
contact  Marquietta  Davis,  Tetra  Tech, 
Inc.,  10306  Eaton  Place,  Suite  340, 
Fairfax,  VA  22030,  telephone:  (703) 
385-6000;  Email:davisma@tetratech- 
ffx.com. 

Dated:  October  15, 1999. 
Robert  Wayland, 

Director,  Office  of  Wetlands,  Oceans,  and 

Watersheds. 

[FR  Doc.  99-27544  Filed  10-20-99;  8:45  am] 

BILLING  CODE  66aO-60-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6461-3] 

Notice  of  Availability  of  an  Integrated 
Aesessment  of  the  Cauaes  and 
Coneequencee  of  Hypoxia  in  the  Gulf 
of  Mexico 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  and 
request  for  public  comment. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA),  in  coordination  with  the 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce,  invites  public  comments  on 
an  integrated  assessment  of  the  causes 
and  consequences  of  hypoxia  in  the 
Gulf  of  Mexico  as  required  by  section 
604(a)  of  Public  Law  105-383.  The 
Integrated  Assessment  was  prepared  by 
the  Gulf  of  Mexico  Hjrpoxia  Working 
Group  under  the  auspices  of  the 
National  Science  and  Technology 
Coimcil's  Committee  on  Environment 
and  Natural  Resources  (CENR)  and  will 
be  delivered  to  the  President,  Congress 
and  the  Mississippi  River/Gulf  of 
Mexico  Watershed  Nutrient  Task  Force. 
DATES:  Comments  must  be  received  by 
December  20, 1999.  Any  comments 
received  after  the  formal  comment 
period  will  be  reviewed  by  the  Gulf  of 
Mexico  Hypoxia  Working  Group  and 
delivered  to  the  Mississippi  River/Gulf 
of  Mexico  Watershed  Nutrient  Task 
Force  for  their  consideration  along  with 
the  final  Integrated  Assessment. 
ADDRESSES:  Comments  should  be 
submitted  to:  Gulf  of  Mexico  Hypoxia 
Working  Group,  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
National  Centers  for  Coastal  Ocean 


Science,  Room  9127, 1305  East- West 
Highway,  Silver  Spring,  MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Donald  Pryor,  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
National  Ocean  Service,  National 
Centers  for  Coastal  Ocean  Science, 
Room  9127, 1305  East-West  Highway, 
Silver  Spring,  MD  20910,  telephone 
301-713-3000x127,  Internet: 
don.pryor@noaa.gov;  or  Dr.  Mary 
Belefski,  U.S.  EPA,  Assessment  and 
Watershed  Protection  Division  (AWPD), 
401  M  Street,  SW  (4503F),  Washington. 
DC  20460,  telephone  (202)  260-7061; 
Internet:  belefski.mary@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Purpose 

The  Environmental  Protection  Agency 
leads  the  Mississippi  River/Gulf  of 
Mexico  Watershed  Nutrient  Task  Force 
consisting  of  Federal,  State,  and  Tribal 
members.  The  Task  Force  has  accepted 
the  responsibility  to  develop  an  Action 
Plan,  based  on  the  Integrated 
Assessment  and  other  information,  for 
reducing,  mitigating,  and  controlling 
hypoxia  in  the  northern  Gulf  of  Mexico. 
The  Action  Plan  is  required  by  section 
604(b)  of  Public  Law  105-383. 

SUtus 

The  Integrated  Assessment,  as 
required  in  section  604(a)  of  Public  Law 
105-383,  examines  the  distribution, 
dynamics,  and  causes  of  hypoxia; 
ecological  and  economic  consequences; 
sources  and  loads  of  nutrients 
'  transported  by  the  Mississippi  River  to 
the  Gulf  of  Mexico;  effects  of  reducing 
nutrient  loads;  methods  for  reducing 
nutrient  loads;  and  the  social  and 
economic  costs  and  benefits  of  such 
methods. 

Six  topical  reports,  each  covering  one 
of  the  eispects  listed  above,  were 
prepared  by  teams  of  scientists.  Each  of 
the  reports  imderwent  extensive  peer 
review  by  independent  scientific 
experts.  These  reports,  along  with  the 
public  comment  on  them,  were 
considered  in  developing  the  Integrated 
Assessment.  (See  64  FR  23834-23835 
dated  May  4, 1999.) 

The  Integrated  Assessment,  as  well  as 
the  six  topical  reports  and  the  public 
comments,  may  be  reached  via  either 
the  EPA  or  NOAA/NOS  websites:  at 
<http://www.epa.gov/msbasin/>  or 
<http://www.nos.noaa.gov/Products/ 

pubs hypox.html>;  or  contact  those 

listed  above  for  information  on  how  to 
obtain  the  reports. 
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Dated:  October  15, 1999. 
Robert  Wayland, 

Director,  Office  of  Wetlands,  Oceans,  and 

Watersheds. 

[FR  Doc.  99-27543  Filed  10-20-49;  8:45  am] 

BtLUNQ  CODE  aS«0-60-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

PuMIc  Infonnatlon  Collections 
Approved  by  Office  of  Management 
and  Budget 

October  14. 1999. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (0MB) 
approval  for  the  following  pubUc 
infonnatlon  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  For 
further  information  contact  Shoko  B. 
Htdr,  Federal  Communications 
Commission,  (202)  418-1379. 

Federal  Communications  Commission 

OMB  Control  No.:  3060-0854. 

Expiration  Date:  09/30/2002. 

Title:  Truth-hi-Billing  Format— CC 
Docket  No.  98-170  (Final  Rule). 

FonnNo..N/A. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  3099 
respondents;  62.72  bom's  per  response 
(avg.);  194,388  total  annual  burden 
hours  for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden: 
$1 ,800,000-$9,000,000. 

Frequency  of  Response:  On  occasion; 
Third  party  disclosures. 

Description:  Under  Section  201(b)  of 
the  Communications  Act,  the  charges, 
practices,  and  classifications  of  common 
carriers  must  be  just  and  reasonable. 
The  Commission  believes  that  the 
telephone  bill  is  an  integral  part  of  the 
relationship  between  a  carrier  and  its 
customer.  The  manner  in  which  charges 
are  identified  and  articulated  on  the 
bills  is  essential  to  the  consumer's 
imderstanding  of  the  services  that  have 
been  rendered,  such  that  a  carrier's 
provision  of  misleading  or  deceptive 
billing  information  may  be  an  imjust 
and  imreasonable  practice  in  violation 
of  Section  201(b).  In  the  First  Report 
and  Order  issued  in  CC  Docket  No.  98- 
170,  released  May  11, 1999,  the 
Commission  imposes  the  following 
collections  of  irionnation  to  ensure  that 
telephone  bills  contain  the  information 


necessary  for  consumers  to  determine 
the  validity  of  charges  assessed  on  the 
bills  and  to  combat  telecommunications 
fraud,  a.  Clear  identification  of  service 
providers.  Section  64.2001  requires  that 
all  telephone  bills  clearly  identify  the 
name  of  the  service  provider  associated 
with  each  charge.  (No.  of  respondents: 
3099;  hours  per  response:  1  hour;  total 
annual  burden:  3099). 

b.  Separation  of  charges  by  service 
provider  and  highlighting  new  service 
provider  information.  Section  64.2001 
requires  that  all  telephone  bills 
containing  charges  for  wireline  common 
carrier  service  (1)  separate  charges  by 
service  provider  and  (2)  clearly  and 
conspicuously  show  any  change  in 
service  providers  by  identifying  all 
service  providers  that  did  not  bill  for 
services  on  the  previous  billing 
statement  and,  where  appUcable, 
describing  any  new  presubscribed  or 
continuing  relationship  with  the 
customer.  (No.  of  respondents:  2295; 
hours  per  response:  80  hours;  total 
annual  biuden:  183,600  hours). 

c.  Full  and  non-misleading  billed 
charges.  Section  64.2001  requires  that 
(1)  all  telephone  bills  for  wireline 
service,  include  for  each  charge  a  brief, 
clear,  plain-language  description  of  the 
services  rendered;  and  (2)  all  telephone 
bills  that  contain  additional  carrier 
charges  along  with  charges  for  local 
wireline  service  must  differentiate 
between  charges  for  which  non-payment 
could  result  in  termination  of  local 
telephone  service  and  those  chai:ges  for 
which  non-pa)anent  would  not  result  in 
termination  of  such  basic  service.  (No. 
of  respondents:  2295;  hours  per 
response:  2  hours;  total  annual  burden: 
4590  hours). 

d.  Clear  and  Conspicuous  Disclosure 
of  Inquiry  Contacts.  Section  64.2001 
requires  that  all  telephone  bills  display 
a  toll-free  number  or  nimibers  by  which 
consumers  may  inquire  about  or  dispute 
any  charge  on  the  bill.  The  nvunber(s) 
must  be  displayed  in  a  manner  that 
permits  a  customer  to  identify  easily  the 
appropriate  number  to  use  to  inquire 
about  a  particular  charge.  (No.  of 
respondents:  3099;  hours  per  response: 

1  hour;  total  annual  biirden:  3099 
hours).  The  information  will  be  used  by 
consumers  to  help  them  understand 
thefr  telephone  bills.  Consumers  need 
this  information  to  protect  themselves 
against  fraud  and  to  resolve  billing 
disputes  on  their  own.  Obligation  to 
comply:  Required  to  obtain  or  retain 
benefits. 

Note:  The  Commission  issued  a  Public      • 
Notice  announcing  the  effective  date  of  the 
requirements.  See  DA  99-2030,  released  9/ 
30/99. 


OMB  Control  No.:  3060-0515. 

Expiration  Date:  10/31/2002. 

Title:  Miscellaneous  Common  Carrier 
Annual  Letter  Filing  Requirement— 47 
CFR  Section  43.21(c). 

FonnNo..N/A. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Aimual  Burden:  32 
respondents;  1  hour  per  response  (avg.); 
32  total  annual  burden  hours. 

Estimated  Aimual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  Annually. 

Descript/on;  Pursuant  to  Section 
43.21(c),  each  miscellaneous  common 
carrier  with  operating  revenues  in 
excess  of  the  indexed  thn.  jhold  as 
defined  in  47  CFR  Section  32.9000  must 
file  a  letter  showing  its  operating 
revenues  for  that  year  and  the  value  of 
its  total  conmiunications  plant  at  the 
end  of  that  year.  The  letter  must  contain 
information  pertaining  to  the  carrier's 
revenues,  expenses,  net  income,  assets, 
liabiUties  and  owners'  equify.  These 
letters  must  be  filed  by  no  later  than 
April  1  of  the  following  year.  Those 
miscellaneous  common  carriers  with 
annual  operating  revenues  that  equal  or 
surpass  the  indexed  revenue  threshold 
for  the  first  time  may  file  the  letter  up 
to  one  month  after  publication  of  the 
adjusted  revenue  threshold  in  the 
Federal  Register,  but  in  no  event  shall 
such  carriers  be  required  to  file  the 
letter  prior  to  April  1.  The  information 
is  used  by  staff  members  to  regulate  and 
monitor  the  telephone  industry  and  by 
the  public  to  analyze  the  industry.  The 
information  on  revenue  and  total  plant 
is  compiled  and  published  in  the 
Commission's  annual  commcm  carrier 
statistical  publication  and  long  distance 
market  share  report.  Obligation  to 
comply:  Mandatory. 

Public  reporting  burden  for  the 
collections  of  information  is  as  noted 
above.  Send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  biutlen  to 
Performance  Evaluation  and  Records 
Management,  Washington,  EK]  20554. 

Federal  Communications  Commission. 

Magalie  Roman  Solas, 

Secretary. 

[FR  Doc.  99-27529  Filed  10-20-99;  8:45  am] 

BtUMQ  CODE  6713-01-P 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreefnent(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
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agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW,  Room  962.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 
Agreement  No.:  201088. 
Title:  Jacksonville — Birdsall  Marine 

Terminal  Agreement 
Parties: 

Jacksonville  Port  Authority,  Birdsall, 
Inc. 
Synopsis:  The  proposed  agreement 

permits  Birdsall,  Inc.,  to  operate  and 

use  certain  facilities  at  the  Talleyrand 

Docks.  The  Agreement  runs  through 

September  30,  2000. 
Agreement  No.:  201089. 
Title:  Broward-Worldwide-Camival 

Passenger  Cruise  Marine  Terminal 

Agreement. 
Parties; 

Broward  Coimty,  Worldwide  Shore 
Services,  Inc.,  Carnival  Corporation 
Synopsis:  The  proposed  agreement 

provides  for  the  use  of  certain 

facilities  at  Port  Everglades.  The 

agreement  runs  through  September 

30,  2009. 

Dated:  October  15, 1999. 

By  Order  of  the  Federal  Maritime 
CbrnmissioD. 
Bryant  L.  VanBrakle, 
Secretary. 

[PR  Doc.  99-27435  Filed  10-20-99;  8:45  am] 
BILIJNQ  CODE  CTSO-OI-M 


FEDERAL  MARITIME  COMMISSION 

Ocawi  Transportation  Intermediary 
License;  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Conmiission 
applications  for  licenses  as  Non- Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediaries  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984  as  amended  (46  U.S.C.  app.  1718 
and  46  CFR  515). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  Ucense  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 

Non- Vessel-Operating  Common 
Carrier  Ocean  Transportation 
Intermediary  Applicants: 
Delpa  International  Corp.,  7084  NW 

50th  Street,  Miami,  FL  33166, 


Officers:  Xonia  Torres,  Secretary, 
(Quahfying  Individual),  Daniel  A. 
Una,  President. 
Polonoz  Parcel  Service,  Inc.,  143  Doty 
Circle,  West  Springfield,  MA  01089, 
Officers:  Joanna  Chrzan,  Vice 
President,  (QuaUfying  Individual),  Jan 
Chrzan,  President. 
Non- Vessel-Operating  Common 
Carrier  and  Ocean  Freight  Forwarder 
Transportation  Intermediary  Applicants: 
H.L.M.  Cargo  Corp.,  5567  NW  72nd 
Avenue,  Miami,  FL  33166,  Officers:  Nilo 
E.  Villena,  Jr.,  President,  (Qualifying 
Individual),  Nilo  E.  Villena,  Sr.,  Vice 
President. 

Ocean  Freight  Forwarders — Ocean 
Transportation  Intermediary  Applicants: 
J-Lec  Corp.,  5405  NW  102nd  Avenue, 
Suite  223.  Sunrise,  FL  33351,  Officers: 
Luis  E.  Rodriguez,  Vice  President, 
Eduardo  G.  Sardinha,  President. 

Dated:  October  15, 1999. 
Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  99-27436  Filed  10-20-99;  8:45  am] 

BN.UNG  CODE  e73(M>1-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banlcs  or 
Banit  Holding  Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
November  4, 1999. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Piton,  LP.  and  Ram's  Horn.  LP., 
Tulsa,  Oklahoma;  to  acquire  voting 
shares  of  Sooner  Southwest  Bankshares, 
Inc.,  Tulsa,  Oklahoma;  and  thereby 
indirectly  acquire  voting  shares  of 
Security  First  National  Bank  of  Hugo, 
Hugo,  Oklahoma,  and  Community  Bank, 
Bristow,  Oklahoma. 


Board  of  Governors  of  the  Federal  Reserve 
System,  October  15, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-27465  Filed  10-20-99;  8:45  am] 
nUlNG  CODE  6210-01-F 

FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banit  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanidng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  appUcations  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enujnerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanidng  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  15, 
1999. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Cjmthia  Goodwin,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

2.  Advantage  Bankshares,  Inc., 
Village  of  North  Palm  Beach,  Florida;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Advantage  Bank,  Village  of 
North  Palm  Beach,  Florida  (in 
organization). 

B.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Community  Bancshares  of  Chanute, 
Inc.,  Chanute,  Kansas;  to  merge  with 
Edna  Bancshares,  Inc.,  Edna,  Kansas, 
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and  thereby  indirectly  acquire  First 
State  Bank,  Edna,  Kansas. 

2.  MBT Bancshares,  Inc.,  Kansas  City, 
Missouri;  to  acquire  100  percent  of  the 
voting  shares  of  Whiting  Bancshares, 
Inc.,  Whiting,  Kansas,  and  thereby 
indirectly  acquire  First  State  Bank  of 
Whiting,  Whiting,  Kansas,  and  First 
State  Bank  of  Lancaster,  Lancaster, 
Kansas. 

C.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  Capitol  Bancorp,  Lansing, 
Michigan;  Sun  Community  Bancorp, 
Tucson,  Arizona;  and  Sunrise  Capital 
Corporation,  Phoenix,  Arizona;  to 
acquire  51  percent  of  the  voting  shares 
of  Sunrise  Bank  of  Albuquerque, 
Albuquerque,  New  Mexico  (in 
organization).  Sunrise  Capital  Corp., 
also  has  applied  to  become  a  bank 
holding  company. 

2.  Capitol  Bancorp,  Lansing, 
Michigan;  Sun  Commimity  Bancorp, 
Tucson,  Arizona;  and  Nevada 
Community  Bancorp,  Las  Vegas. 
Nevada;  to  acquire  51  percent  of  the 
voting  shares  of  Black  Mountain 
Community  Bank,  Las  Vegas,  Nevada  (in 
organization). 

D.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  North  American  Bancshares,  Inc., 
Sherman,  Texas;  to  acquire  98.76 
percent  of  the  voting  shares  of  Marble 
Falls  National  Bancshares,  Inc.,  Marble 
Falls,  Texas,  and  thereby  indirectly 
acquire  Marble  Falls  National  Bank, 
Marble  Falls,  Texas. 

2.  Texas  Independent  Bancshares, 
Inc.,  Texas  City,  Texas;  to  acquire  100 
percent  of  the  voting  shares  of  American 
Independent  Bancshares,  Inc.,  Santa  Fe, 
Texas,  and  thereby  indirectly  acquire 
Texas  First  Bank,  Santa  Fe,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  15, 1999. 
Robert  deV.  Frierson, 
Associate  Secretaiy  of  the  Board. 
[PR  Doc.  99-27464  Filed  10-20-99;  8:45  am) 

BILUNG  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
NontMnking  Activities  or  to  Acquire 
Companies  that  are  Engaged  in 
NontMnking  Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225),  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 


assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  4, 1999. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  The  Chase  Manhattan  Corporation, 
New  York,  New  York;  to  acquire  all  of 
the  shares  of  Hambrecht  &  Quist  Group, 
Inc.  ("Group"),  San  Francisco, 
California,  and  thereby  engage 
worldwide  in:  extending  credit  and 
servicing  loans,  pursuant  to  § 
225.28(b)(1)  of  Regulation  Y;  leasing 
personal  or  real  property,  pursuant  to  § 
225.28(b)(3)  of  RegiUation  Y;  financial 
or  investment  advisory  activities, 
pursuant  to  §  225.28(b)(6)  of  Regulation 
Y;  providing  securities  brokerage, 
riskless  principal,  private  placement 
and  other  agency  transactional  services, 
pursuant  to  §§  225.28(b)(7)(i)(ii)(iii)  & 
(v)  of  Regulation  Y;  underwriting  and 
dealing  in  obligations  that  state  member 
banks  of  the  Federal  Reserve  System 
may  be  authorized  to  imderwrite  and 
deal  in  imder  12  U.S.C.  sections  24  and 
335  ("bank-eligible  securities"),  and 
engaging  in  investing  and  trading 
activities,  pursuant  to  §§  225.26(b)(8)(i) 
&  (ii)  of  Regulation  Y;  management 
consulting,  pursuant  to  §  225.28(b)(9)(i) 
of  Regulation  Y;  imderwriting  and 
dealing  in,  to  a  limited  extent,  all  types 
of  debt  and  equity  securities  other  than 
interests  in  open-end  investment 
companies,  see  J.P.  Morgan  &■  Co.,  75 
Fed.  Res.  Bull.  192  (1989);  and  acting  as 
the  general  partner  of  private 
investment  limited  partnerships  that 
invest  in  assets  in  which  a  bank  holding 
company  is  permitted  to  invest,  see 
Dresdner  Bank  AG,  84  Fed.  Res.  Bull. 
361  (1998).  Notificant  would  engage  in 
these  activities  in  accordance  with  the 
limitations  and  conditions  previously 
established  by  the  Board  by  regulation 
or  order,  with  an  exception  relating  to 
the  proposed  deeding  in  bank-ineligible 
seciuities  that  is  discussed  in  the  notice. 
Specifically,  Notificant  proposes, 
through  its  activities  as  a  dealer  in  bank- 


ineligible  securities,  to  acquire,  at  times, 
between  5  percent  and  25  percent  of  the 
voting  shares  of  various  companies. 
Notificant  also  intends  to  acquire 
certain  offshore  affiliates,  companies 
engaged  in  providing  services  to 
Hambrecht  k  Quist  Group,  and 
proprietary  investments  of  the  Group. 

2.  North  Fork  Bancorporation,  Inc., 
Melville,  New  York;  to  acquire  JSB 
Financial,  Inc.,  and  thereby  indirectly 
acquire  Jamaica  Savings  Bank  FSB,  both 
of  Lynbrook,  New  York,  pursuant  to  § 
225.28(b)(4)(ii)  of  Regulation  Y. 
Comments  regarding  this  application 
must  be  received  not  later  tiian 

November  15. 1999. 

• 

3.  North  Fork  Bancorporation,  Inc., 
Melville,  New  York;  to  acquire  Reliance 
Bancorp,  Inc.,  and  thereby  indirectly 
acquire  Reliance  Federal  Savings  Bank, 
both  of  Garden  City,  New  York, 
pursuant  to  §  225.28(b)(4)(ii)  of 
Regulation  Y.  Comments  regarding  this 
application  must  be  received  not  later 
than  November  15,  1999. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  15, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-27463  Filed  10-20-99:  8:45  am] 

BUJNG  COOE  6210-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NatkNial  Committse  on  Vital  and  Health 
Statistics:  Meeting 

Piu^uant  to  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Health  and  Human  Services  announces 
the  following  advisory  committee 
meetings. 

Name:  National  Committee  on  Vital  and 
Health  Statistics  (NCVHS). 

Times  and  Dates:  9:00  a.m.-5:p.m., 
November  3, 1999. 

Place:  Holiday  Inn,  Georgetown.  2101 
Wisconsin  Avenue.  NW.  Washington,  DC 

Status:  Open 

Purpose:  A  one  day  meeting  of  the 
National  Committee  on  Vital  and  Health 
Statistics  is  planned  for  November  3,  1999. 
The  meeting  will  focus  on  a  variety  of  health 
data  policy  issues.  Department  officials  will 
update  the  Committee  on  recent  activities  of 
the  HHS  Data  Council  and  the  status  ofHHS 
activities  in  implernenting  the  administrative 
simplication  provisions  of  Public  Law  104- 
191,  the  Health  Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAAJ.  The 
Committee  also  wll  discuss  its  draft  report 
on  Medicaid  managed  care  data  issues,  as 
well  as  possible  NCVHS  comments  on 
forthcoming  HIPAA  Notices  of  Proposed 
Rulemaking  relating  to  standards  for  claims 
attachments,  health  information  privacy,  and 
other  proposed  rules. 
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All  topics  are  tentative  and  subject  to 
change.  Prior  to  the  meeting,  please  check  the 
NCVHS  web  site,  where  a  detailed  agenda 
will  be  posted  when  available. 

Contact  Person  for  More  Information: 
Substantive  information  as  well  as 
summaries  of  NCVHS  meetings  and  a  roster 
of  committee  members  may  be  obtained  by 
visiting  the  NCVHS  website  (http:// 
aspe.os.dhhs.gov/ncvhs]  where  an  agenda  for 
the  meeting  will  be  posted  when  available. 
Additional  information  may  be  obtained  by 
calling  James  Scanlon.  NCVHS  Executive 
Staff  Director  Office  of  the  Assistance 
Secretary  for  Planning  and  Evaluation, 
OHHS,  Room  440-D,  Humphrey  Building, 
200  Independence  Avenue  SW  Washington, 
DC  20201,  telephone  (202)  690-7100,  or 
Marjorie  S.  Greenberg,  Executive  Secretary, 
NCVHS,  NCHS.  CDC,  Room  1100. 
Presidential  Building,  6525  Belcrest  Road, 
Hyattsville,  Maryland  20782,  telephone  (301) 
436-4253. 

NotM:  In  the  interest  of  security,  the 
Department  has  instituted  stringent 
procedures  for  entrance  to  the  Hubert  H. 
Humphrey  Building  by  non-government 
employees.  Thus,  individuals  without  a 
govenunent  identihcation  card  may  need  to 
have  the  guard  call  for  an  escort  to  the 
meeting  room. 

Dated:  October  14, 1999.    ' 
James  Scanlon, 

Director,  Division  of  Data  Policy. 
(FR  Doc.  99-2/438  Filed  10-20-99;  8:45  »ml 
MUJNO  COM  4181-04-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committaa  on  VKal  and  Health 
Stattotica:  Maating 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Health  and  Himian  Services  annoimces 
the  following  advisory  committee 
meeting. 

Name:  National  Committee  on  Vital  and 
Health  Statistics  (NCVHS),  Subcommittee  on 
Populations — Working  Group  on  Quality. 

Time  and  Date:  5:30  p.m. — 8:00  p.m., 
November  3, 1999. 

Place:  Wyndham  City  Center  Hotel,  1143 
New  Hampshire  Avenue,  NW,  Washington, 
DC  20037. 

Status:  Open. 

Purpose:  The  purpose  of  the  meeting  is  to 
identify  the  most  significant  data  gaps  in  the 
existing  National  Health  Information 
Infrastructure  that  inhibit  the  development 
and/or  production  of  clinical  quality 
measures  for  all  segments  of  the  population. 
A  panel  of  speakers  will  consist  of 
individuals  who  have  been  involved  in  the 
design,  testing  and  production  of  operational 
clinical  quality  measures.  Other  similar 
panels,  including  one  with  researchers  who 
have  developed  measures  to  support 
outcomes  research,  will  be  planned  in 
connection  with  future  NCVHS  meetings. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well  as 


summaries  of  meetings  and  a  roster  of 
Committee  members  may  be  obtained  from 
Stan  Edinger,  Lead  Staff  Person  for  the 
NCVHS  Subcommittee  on  Special 
Populations,  Working  Group  on  Quality, 
Agency  for  Health  Care  Policy  and  Research, 
2101  East  Jefferson  Street.  #600,  Rockville, 
MD  20852  telephone  (301)  594-1483;  or 
Marjorie  S.  Greenberg,  Executive  Secretary, 
NCVHS,  NCHS.  CDC,  Room  1100. 
Presidential  Building,  6525  Belcrest  Road, 
Hyattsville,  Maryland  20782,  telephone  (301) 
436-7050.  Information  also  is  available  on 
the  NCVHS  home  page  of  the  HHS  website: 
http://aspe/os.dhhs.gov/ncvhs,  where  an 
agenda  for  the  meeting  will  be  posted  when  . 
available. 

Dated:  October  14, 1999. 
James  Scanlon, 

Director.  Division  of  Data  Policy,  Office  of 
the  Assistant  Secretary  for  Planning  and 
Evaluation. 
[FR  Doc.  99-27439  Filed  10-20-99;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Subatancea  and 
Dloaase  Regiatry 

[ATSDR-155] 

Notice  of  the  Reviaed  Priority  Llat  of 
Hazardoua  Subatancea  That  Will  Be 
the  Subject  of  Toxicological  Profllea 

agency:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR), 
Department  of  Health  and  Human 
Services  (HHS). 
ACTION:  Notice. 

SUMMARY:  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA  or  Superfund),  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  (SARA),  requires 
that  ATSDR  and  the  Enviroimiental 
Protection  Agency  (EPA)  revise  the 
Priority  List  of  Hazardous  Substances. 
This  list  includes  substances  most 
commonly  foimd  at  facilities  on  the 
CERCLA  National  Priorities  List  (NPL) 
which  have  been  determined  to  be  of 
greatest  concern  to  public  health  at  or 
aroimd  these  NPL  hazardous  waste 
sites.  This  announcement  provides 
notice  that  the  agencies  have  developed 
and  are  making  available  a  revised 
CERCLA  Priority  List  of  275  Hazardous 
Substances,  based  on  the  most  recent 
information  available  to  ATSDR  and 
EPA.  Each  substance  on  the  priority  list 
is  a  candidate  to  become  the  subject  of 
a  toxicological  profile  prepared  by 
ATSDR  and  subsequently  a  candidate 
for  the  identification  of  priority  data 
needs. 


In  addition  to  the  Priority  List  of 
Hazardous  Substances,  ATSDR  has 
developed  a  Completed  Exposure 
Pathway  Site  Count  Report.  This  report 
lists  the  number  of  sites  or  events  with 
ATSDR  activities  where  a  substance  has 
been  foimd  in  a  completed  exposure 
pathway  (CEP).  This  report  is  included 
in  the  Support  Dociunent  of  the  Priority 
List. 

ADDRESSES:  Requests  for  a  copy  of  the 
report,  the  1999  CERCLA  Priority  List  of 
Hazardous  Substances  That  Will  Be  The 
Subject  of  Toxicological  Profiles  and 
Support  Document,  including  the  CEP 
report,  should  bear  the  docket  control 
number  ATSDR-155,  and  should  be 
submitted  to:  ATSDR  Information 
Center,  Division  of  Toxicology,  Mail 
Stop  E-29, 1600  Clifton  Rd.,  NE, 
Atlanta,  GA  30333.  Requests  must  be  in 
writing. 

Electronic  Availability:  The  1999 
Priority  List  of  Hazardous  Substances 
will  be  posted  on  ATSDR's  World-Wide 
Web  server  on  the  Internet  located  at 
http://www.atsdr.cdc.gov/99li8t.htinl. 
The  priority  list  will  also  be  posted  on 
the  Federal  Bulletin  Board  on  or  near 
the  day  of  publication  of  this  notice  in 
the  Federal  Register.  The  Federal 
Bulletin  Board  can  be  accessed  via  the 
Internet  at  http://fedbbs.access.gpo.gov/ 

libs/tsd frc.htm.  This  file  is  available 

in  WordPerfect,  Dbase,  and  ASCII 
formats. 

This  is  an  informational  notice  only, 
and  comments  are  not  being  solicited  at 
this  time.  However,  any  comments 
received  will  be  considered  for 
inclusion  in  the  next  revision  of  the  list 
and  placed  in  a  publicly  accessible 
docket;  therefore,  please  do  not  submit 
confidential  business  or  other 
confidential  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
ATSDR,  Division  of  Toxicology, 
Emergency  Response  and  Scientific 
Assessment  Branch,  1600  Clifton  Road 
NE,  Mail  Stop  E-29,  Atlanta,  GA  30333, 
telephone  888-442-8737. 
SUPPLEMENTARY  INFORMATK)N:  CERCLA 
establishes  certain  requirements  for 
ATSDR  and  EPA  with  regard  to 
hazardous  substances  that  are  most 
commonly  found  at  facilities  on  the 
CERCLA  NPL.  Section  104{i){2)  of 
CERCLA,  as  amended  (42  U.S.C. 
9604(i)(2)),  required  that  the  two 
agencies  prepare  a  list,  in  order  of 
priority,  of  at  least  100  hazardous 
substances  that  are  most  commonly 
found  at  facilities  on  the  NPL  and 
which,  in  their  sole  discretion,  have 
been  determined  to  pose  the  most 
significant  potential  threat  to  human 
health  (see  52  FR  12866,  April  17, 
1987).  CERCLA  also  required  the 
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agencies  to  revise  the  priority  list  to  became  available  for  the  1999  listing 

include  100  or  more  additional  activity.  This  additional  information  has 

hazardous  substances  (see  53  FR  41280,  been  entered  into  HazDat  since  the 

October  20, 1988),  and  to  include  at  development  of  the  1997  Priority  List  of 

least  25  additional  hazardous  Hazardous  Substances.  The  site-specific 

substances  in  each  of  the  three  information  from  HazDat  that  is  used  in 

successive  years  following  the  1988  the  listing  activity  has  been  collected 

revision  (see  54  FR  43619,  October  26,  from  ATSDR  public  health  assessments, 

1989;  55  FR  42067,  October  17, 1990;  56  health  consultations,  and  from  site  file 

FR  52166,  October  17,  1991).  CERCLA  data  packages  that  are  used  to  develop 

also  requires  that  ATSDR  and  EPA  shall,  these  public  health  assessments.  The 

at  least  annually  thereafter,  revise  the  new  information  may  include  more 

list  to  include  additional  hazardous  recent  NPL  frequency  of  occurrence 

substances  that  have  been  determined  to  data,  additional  concentration  data,  and 

pose  the  most  significant  potential  more  information  on  exposure  to 

threat  to  human  health.  In  1995,  the  substances  at  ISfPL  sites.  With  these 

agencies  altered  the  publication  additional  data,  17  substances  have 

schedule  of  the  priority  list  by  moving  been  replaced  on  the  list  of  2  75 

to  a  2-year  publication  schedule,  substances.  Of  the  17  replacement 

reflecting  the  stability  of  this  listing  substances,  12  are  new  candidate 

activity  (60  FR  16478.,  March  30, 1995).  substances,  and  5  are  substances  that 

As  a  result,  the  priority  list  is  now  on  were  previously  under  consideration, 

a  2-year  publication  schedule  with  a  These  replacement  substances  and 

yearly  informal  review  and  revision.  changes  in  the  order  of  substances 

Each  substance  on  the  CERCLA  Priority  appearing  on  the  CERCLA  Priority  List 

List  of  Hazardous  Substances  is  a  of  Hazardous  Substances  will  be 

candidate  to  become  the  subject  of  a  reflected  in  the  program  activities  that 

toxicological  profile  prepared  by  ^ly  on  the  list  for  future  direction. 

ATSDR  and  subsequenUy  a  candidate  jhese  changes  reflect  the  dynamic 

for  the  identification  of  priority  data  nature  of  scientific  data  on  substances 

°^Sr^".   ..1      .    .     ,.        f.         J  present  at  NPL  hazardous  waste  sites. 
The  imtial  priority  lists  of  hazardous  The  1999  Priority  List  of  Hazardous 

substances  (1987-1990)  were  based  on  Substances  includes  275  substances  that 

the  most  comprehensive  and  relevant  ^ave  been  determined  to  be  of  greatest 

information  available  when  the  lists  concern  to  public  health  based  on  the 

were  developed.  More  comprehensive  j^^^g^a  of  CERCLA  Section  104(i)(2)  (42 

sources  of  information  on  the  frequency  y  s.C.  9604(i)(2)).  A  total  of  815 

of  occurrence  and  the  potential  for  candidate  substances  have  been 

human  exposure  to  substances  at  NPL  analyzed  and  ranked  with  the  current 

sites  became  available  for  use  in  the  algorithm.  Of  these  candidates,  the  275 

^?^*U^?."^^''!0^'?  ^u  d«\«;°P°!«'^*  substances  on  the  priority  list  may 

?l^l^?^^  "^^'  '^^}^^^-  "k^       become  the  subject  of  to^dcologicd 
this  datable,  a  revised  approach  and  gj^^  -^  ^^  f^^^  -phe  top  25 

algorithm  for  rankmg  substances  was  Substances  on  the  1999  Priority  Ust  of 

developed  m  1991  and  a  notice  Hazardous  Substances  are  Usted  below. 

announcing  the  mtention  of  ATSDR  and 

EPA  to  revise  and  rerank  the  Priority 

List  of  Hazardous  Substances  was 

published  on  June  27, 1991  (56  FR 

29485).  The  subsequent  1991  Priority 

List  and  revised  approach  used  for  its 

compilation  was  summarized  in  the 

"Revised  Priority  List  of  Hazardous 

Substances"  Federal  Register  notice 

published  October  17, 1991  (56  FR 

52166).  The  same  approach  and  the 

same  basic  algorithm  have  been  used  in 

all  subsequent  activities,  including  the 

1999  listing  activity.  The  algorithm  used 

in  ranking  hazardous  substances  on  the 

priority  list  consists  of  three  criteria, 

which  are  combined  to  result  in  the 

total  score.  The  three  criteria  are: 

frequency  of  occurrence  at  NPL  sites; 

toxicity;  and  potential  for  human 

exposure. 

Since  HazDat  is  a  dynamic  database 
with  ongoing  data  collection,  additional 
information  from  the  HazDat  database 


Rank 


23 
24 
25 


Sut)stanc8  name 


BENZIDINE. 
ALDRIN. 
AROCLOR  1248. 


Rank 

Substance  name 

1  ....... 

ARSENIC. 

2 

LEAD. 

3 

MERCURY. 

4 

VINYL  CHLORIDE. 

5 

BENZENE. 

6 

POLYCHLORINATED  BIPHENYLS. 

7 

CADMIUM. 

8 

BENZO(A)PYRENE. 

9 

POLYCYCLIC    AROMATIC    HYDRO- 

CARBONS. 

10  .... 

BENZO(B)FLUORANTHENE. 

11  .... 

CHLOROFORM. 

12  .... 

DDT,  P.P'-. 

13  .... 

AROCLOR  1260. 

14  .... 

AROCLOR  1254. 

15  .... 

TRICHLOROETHYLENE. 

16  .... 

CHROMIUM,  HEXAVALENT. 

17  .... 

DIBENZO{A,H)ANTHRACENE. 

18  .... 

DIELDRIN. 

19  .... 

HEXACHLOROBUTADIENE. 

20.... 

DDE,  P.P'-. 

21  .... 

CREOSOTE. 

22.... 

CHLORDANE. 

ATSDR  and  EPA  intend  to  publish  the 
next  revised  list  of  hazardous 
substances  in  two  years,  with  an 
informal  review  and  revision  performed 
in  one  year.  These  revisions  will  reflect 
changes  and  improvements  in  data 
collection  and  availability.  Additional 
information  on  the  existing 
methodology  used  in  the  development 
of  the  CERCLA  Priority  List  of 
Hazardous  Substances  can  be  found  in 
the  Support  Document  to  the  List  and  in 
the  Federal  Register  notices  mentioned 
previously. 

In  addition  to  the  revised  priority  list, 
ATSDR  is  also  releasing  a  Completed 
Exposure  Pathway  Site  Count  Report.  A 
completed  exposure  pathway  (CEP)  is 
an  exposure  pathway  that  links  a 
contaminant  source  to  a  receptor 
population.  The  CEP  ranking  is  very 
siinilar  to  a  sub-component  of  the 
potential-for-human-exposure 
component  of  the  listing  algorithm.  The 
CEP  ranking  is  based  on  a  site  frequency 
coimt,  and  thus  lists  the  number  of  sites 
at  which  a  substance  has  been  found  in 
a  CEP.  ATSDR's  HazDat  database 
contains  this  information  which  is 
derived  bom  ATSDR  public  health 
assessments  and  health  consultations. 
Because  exposure  to  hazardous 
substances  is  of  significant  concern, 
ATSDR  has  been  tabidating  the 
substances  to  which  people  have  been 
exposed  at  hazardous  waste  sites. 
Recently  much  interest  has  been 
focused  on  this  tabidation.  Therefore, 
ATSDR  is  publishing  this  CEP  report 
along  with  the  CERCLA  Priority  List  of 
Hazardous  Substances.  Since  this  CEP 
report  focuses  on  doctimented  exposure, 
it  provides  an  important  prioritization 
based  on  substances  to  which  people  are 
exposed.  

The  substances  on  the  CEP  report  are 
similar  to  the  substances  on  the 
CERCLA  Priority  List  of  Hazardous 
Substances.  However,  there  are  some 
substances  that  are  on  the  CEP  report, 
because  they  are  frequently  found  in 
completed  exposure  pathways,  but  are 
not  on  the  CE}(CLA  Priority  List  because 
they  have  a  very  low  toxicity  {e.g., 
sodium).  Since  the  CERCLA  Priority  List 
incorporates  duee  different  components 
(toxicity,  frequency  of  occurrence,  and 
potential  for  human  exposure)  to 
determine  its  priority  substances, 
substances  with  very  low  toxicity  are 
not  on  the  CERCLA  Priority  List  and 
consequently  are  nr  t  the  subject  of 
toxicological  profiles.  Of  the  100 


56794 


Federal  Register /Vol.  64,  No.  203  /  Thursday,  October  21,  1999 /Notices 


substances  on  the  CEP  report,  the  25 


substances  found  at  the  most  number  of 
sites  in  a  CEP  are  presented  below. 


Substance  name 


Number  of  sites  with  suls- 

stance  in  a  CEP 

Alt  sites 

NPL  sites 

298 

206 

277 

239 

215 

147 

206 

167 

149 

116 

148 

105 

146 

102 

130 

96 

116 

97 

116 

75 

116 

73 

115 

74 

101 

6t 

99 

73 

98 

81 

94 

87 

93 

69 

86 

60 

84 

59 

82 

52 

81 

75 

80 

72 

77 

.66 

77 

46 

74 

50 

LEAD 

TRJCHLOROETHYLENE 

ARSENIC  „ 

TETRACHLOROETHYLENE 

BENZENE  

CADMIUM 

CHROMIUM 
POLYCHLORINATED  ^PHENYLS 

1,1.1-TRICHLOROETHANE  

ZINC 


MANGANESE > „ 

MERCURY 

COPPER 

VOLATILE  ORGANIC  COMIPbuNDS,  UNSPEciFiED 

CHLOROFORM  

1 ,1  -OICHLOROETHENE  

METHYLENE  CHLORIDE  „ 

TOLUENE  

NICKEL „ , 

BARIUM  

VINYL  CHLORIDE 

1.1-OICHLOROETHANE 

1 ,2-DICHLOROETHANE  

BENZO(A)PYRENE  

ANTIMONY  


Note:  Softed  by  the  All  Sites  column. 

ALL  Sites  =  all  sites  with  ATSDR  activities;  NPL  Sites  =  current  and  fomier  sites  on  the  National  Priorities  List,  as  mandated. 


Dated:  October  15, 1999. 
Georgi  Jones, 

Director,  Office  of  Policy  and  External  Affairs, 

Agency  for  Toxic  Substances  and  Disease 

Registry. 

[FR  Doc.  99-27466  Filed  10-20-99;  8:45  am] 

■LUNG  CODE  41S3-7t>-P 


DEPARTMEHT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  DIsmm  Control  And 
ProvMrtlon 

[60Oiy-00-03] 

Propoeod  Data  Collactiona  Submitted 
tor  PuMIe  Comment  and 
Racommandationa 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  reduction  Act  of  1995,  the 
Center  for  Disease  Control  and 
Prevention  is  providing  opporttinity  for 
public  comment  on  proposed  data 
collection  projects.  To  request  more 
information  on  the  proposed  projects  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  call  the  CDC 
Reports  Clearance  Officer  on  (404)  639- 
7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 


of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman,  CDC  Assistant  Reports 
Clearance  OfBcer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
conmients  should  be  received  within  60 
days  of  this  notice. 

Proposed  Projects 

1.  Surveillance  and  Evaluation  of 
Plasma  Donors  for  the  Human 
Immunodeficiency  Virus  (HIV)  and 
Hepatitis  C  Virus  (HCV)— New- 
National  Center  for  HIV,  STD,  and  TB 
Prevention  (NCHSTP).  In  1987,  the 
President  directed  the  Department  of 
Health  and  Human  Services  (DHHS)  to 
determine  the  nationwide  incidence  of, 
to  predict  the  future  of,  and  to 
determine  the  extent  to  which  human 
immunodeficiency  virus  (HIV)  was 
present  in  various  segments  of  the 
population.  In  response,  the  CDC 
formed  an  epidemiologic  team  to 


simimarize  existing  information.  An 
extensive  review  of  published  and 
unpublished  data  led  to  the  conclusion 
that  even  though  there  was  information 
suggesting  a  very  large  number  of 
Americans  were  infected,  there  was  no 
substitute  for  carefully  and  scientifically 
obtained  incidence  and  prevalence  data. 
The  need  to  monitor  HIV  seroprevalence 
existed  on  the  national  and  at  the  state 
and  local  levels  for  public  health 
management:  Targeting  and  evaluating 
prevention  programs,  planning  future 
health  care  needs  and  determining 
health  policy.  Research  has  also 
indicated  that  similar  studies  are 
needed  to  determine  the  incidence  and 
prevalence  of  hepatitis  C  (HCV) 
infection. 

A  complementary  family  of  smveys 
and  studies,  organized  by  the  CDC, 
provides  empirical  estimates  of  the 
extent  of  the  epidemic  of  the  human 
immunodeficiency  virus  (HIV)  in  the 
United  States.  The  national  surveillance 
system  of  HIV  infection  in  the  United 
States  includes  monitoring  incidence 
and  prevalence  rates  of  HIV-infection 
among  first  time  and  repeat  whole  blood 
donors.  Although  this  surveillance 
system  has  been  in  place  for  several 
years  to  monitor  HIV  trends  in  the 
United  States  blood  supply,  such  a 
system  does  not  exist  for  the  source 
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plasma  industry  for  either  HIV  or 
hepatitis  C  (HCV). 

The  source  plasma  industry  collects 
approximately  14  million  of  plasma 
each  year.  The  majority  of  source 
plasma  is  used  to  produce  immime 
globulins,  albumin  and  other  blood 
products  utilized  in  the  United  States 
and  in  other  countries.  Donors  may 
donate  up  to  two  times  per  week  and  are 
remunerated  for  each  donation. 
Although  the  source  collection  industry 
plays  an  important  role  in  the 
production  of  blood  products,  little 
information  regarding  HIV  or  HCV  rates 
within  the  industry  has  been  published 
to  date. 

The  objectives  of  this  study  of  HIV 
and  HCV  in  plasma  donors  are  to: 

1.  Analyze  the  risk  behavior 
characteristics  of  infected  donors  to 
assess  distribution  and  trends  of  HIV 
and  HCV; 

2.  Study  the  motivations  and  risk 
factors  of  HIV  and  HCV  infected 


deferred  donors  in  order  to  improve  the 
donor  screening  and  deferral  processes; 

3.  Monitor  additional  himian 
immimodeficiency  and  hepatitis 
viruses,  HIV  and  HCV  genetic  variation, 
and  other  infections  relevant  to  the 
epidemiology  of  HIV  and  HCV  among 
U.S.  plasma  donors; 

4.  Evaluate  the  laboratory 
characteristics  of  plasma  from  infected 
donors  to  determine  the  effectiveness  of 
current  and  anticipated  test  modalities; 
and 

5.  Evaluate  risk  factors  for 
transmission  of  HCV  among  recently 
infected  individuals. 

The  above  objectives  will  be  attained 
though  a  questionnaire  designed  to 
evaluate  demographic  information, 
knowledge  of  HIV  and  HCV,  risks  for 
HIV  and  HCV  and  motivations  for 
donating  plasma.  In  order  to  elucidate 
risks  for  transmission  among  this 
population,  a  group  of  HIV  and  HCV 
negative  persons  will  also  be  given  the 


questionnaire.  Respondents  will  be 
interviewed  with  the  aid  of  a  computer 
assisted  telephone  interview  (CATI)  and 
respondents  will  receive  a  stipend  for 
their  time  and  travel  expenses. 
Participation  is  volimtary,  and  all 
information  will  be  gathered  only  after 
written  informed  consent  has  been 
obtained. 

The  CDC  anticipates  430  individuals 
will  be  enrolled  annually  in  this  study 
(based  upon  combined  estimates 
obtained  from  the  plasma  companies 
regarding  the  number  of  HIV  and  HCV 
positive  donors  identified  per  year,  plus 
the  number  of  HIV  and  HCV  negative 
individuals  enrolled  as  comparisons).  It 
has  been  estimated  that  the  interview 
will  take  approximately  20  minutes  to 
complete;  therefore,  the  response 
burden  will  be  143  hours.  The 
approximate  hourly  wage  earned  per 
respondent  is  $10.00/hour.  The  total 
cost  to  the  respondents  would  be 
$1430.00. 


Form  name 

Number  of  re- 
spondents 

Number  of 
responses/  re- 
spondent 

1 

Avg.  burden 

per  response 

(in  hrs.) 

Total  Burden 
(in  hrs.) 

Questionnaire _ 

430 

1 

20/60 

143 

Date:  October  14, 1999. 
Nancy  Cheal,  * 

Acting  Associate  Director  for  Policy, 
Planning,  and  Evaluation,  Centers  for  Disease 
Control  and  Prevention  (CDC). 
[FR  Doc.  99-27467  Filed  10-20-99;  8:45  am] 
BNJJNG  CODE  4ie»-1»-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

CentMTS  for  Disease  Control  And 
Prevention 

[60Day-0(M)2] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  reduction  Act  of  1995,  the 
Center  for  Disease  Control  and 
Prevention  is  providing  opportimity  for 
public  comment  on  proposed  data 
collection  projects.  To  request  more 
information  on  the  proposed  projects  or 
to  obtain  a  copy  of  die  data  collection 
plans  and  instruments,  call  the  CDC 
Reports  Clearance  Officer  on  (404)  639- 
7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 


whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Perryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Proiects 

1.  Surveillance  and  Evaluation  of 
Blood  Donors  Positive  for  Human 
Immunodeficiency  Virus  (HIV) 
Antibody  or  HIV  Antigen  Surveillance 
and  Evaluation  of  Blood  Donors  Positive 
for  Human  Immunodeficiency  Virus 
(HIV)  Antibody  or  HIV  Antigen  (0920- 
0329) — ^Extension — National  Center  for 
HIV,  STD,  and  TB  Prevention 
(NCHSTP).  In  1987,  the  President 
directed  the  Department  of  Health  and 
Human  Services  (DHHS)  to  determine 
the  nationwide  incidence  of,  to  predict 
the  future  of,  and  to  determine  the 
extent  to  which  human 
immunodeficiency  virus  (HIV)  is 
present  in  various  segments  of  our 


population.  In  response,  CDC  formed  an 
epidemiological  team  to  summarize 
existing  information.  An  extensive 
review  of  published  and  impublished 
data  led  to  the  conclusion  that  even 
though  there  is  information  suggesting  a 
very  large  number  of  Americans  were 
infected,  there  was  no  substitute  for 
carefully  and  scientifically  obtained 
incidence  and  prevalence  data.  The 
need  to  monitor  HIV  seroprevalence 
existed  on  the  national  and  at  the  state 
and  local  levels  for  public  health 
management:  Targeting  and  evaluating 
prevention  programs,  planning  future 
health  care  needs  and  determining 
health  policy. 

On  a  national  basis,  HIV 
seroprevalence  projects  in  1987 
consisted  of  monitoring  the  HIV  status 
of:  Civilian  applicants  for  military 
service;  blood  donors,  including  follow- 
up  risk  factor  evaluation  in 
seropositives;  and  Job  Corps  entrants. 
HIV  prevalence  was  studied  in  settings 
of  special  public  health  interest 
^  including  selected  colleges  and  prisons, 
among  health  care  workers  in  hospital 
emergency  rooms  and  among  Native 
Americans  and  homeless  persons.  Other 
national  data  sources  were  examined, 
such  as  cohort  studies  of  groups  at  risk, 
including  homosexual  and  bisexual  men 
and  IV  drug  users,  providing 
information  on  knowledge  of  AIDS  and 
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risk  behaviors,  changes  in  behavior,  and 
incidence  of  HIV  infection. 

In  1987, 0MB  approved  the  "Family 
of  HIV  Seroprevalence  Surveys"  (0920- 
0232).  These  surveys  included  seven 
seroprevalence  surveys  that  involved 
interaction  with  individuals  (non- 
blinded  surveys).  One  of  these  surveys 
was  the  surveillance  and  evaluation  of 
blood  donors. 

The  objectives  of  this  study  are  to:  (1) 
Estimate  the  prevalence  and  incidence 
of  HIV  infection  among  blood  donors  at 
participating  blood  centers;  (2)  evaluate 
the  characteristics  of  infected  donors  to 
strengthen  the  effectiveness  of  the  donor 


screening  and  deferral  processes;  (3) 
analyze  the  risk  behavior  characteristics 
of  infected  donors  to  assess  distribution 
and  trends  of  HIV;  (4)  monitor 
additional  human  immimodeficiency 
viruses,  HIV  genetic  variation,  and  other 
infections  relevant  to  the  epidemiology 
of  HIV  among  U.S.  blood  donors  and 
seroconverted  recipients;  (5)  estimate 
the  risk  of  HTV  transmission  from 
screened  blood;  (6)  and  evaluate  new 
tests  to  decrease  transmission  by 
window  period  donors. 

In  1993  and  1996,  OMB  again 
approved  for  3  years  each,  the 
surveillance  and  evaluation  of  blood 


donors  who  test  positive  for  Human 
Immunodeficiency  Virus  (HIV) 
Antibody  and  their  needle-sharing  and 
sexual  partners  (0920-0329).  This 
request  is  for  an  additional  3-year 
approval.  The  CDC  anticipates  125 
positive  donors  vtdll  enroll  annually  in 
this  study  (based  upon  previous  3  year 
enrollment  rates  and  epidemiological 
progress  of  the  disease).  The  interview 
takes  approximately  1  hour  to  complete 
for  those  who  agree  to  the  interview  and 
10  minutes  to  complete  for  those  who 
refuse  to  enroll.  The  total  cost  to  the 
respondent  is  $8,206.19  over  the  3-year 
period. 


Respondents 


Number  of  re- 
spondents 


Number  of  re- 
sponses/Re- 
spondent 


Avg.  burden 
response 
(in  hours) 


Total  burden 
(in  hours) 


Biood  donors  (intennewed) 

Blood  donors  (refuse  interview) 

Total 


3^ 
275 


1.0 
0.16 


375 
44 


419.00 


Dated:  October  14, 1999. 
Nancy  Cheol, 

Acting  Associate  Director  for  Policy, 
Planning,  and  Evaluation,  Centers  for  Disease 
Control  and  Prevention  (CDC). 
[FR  Doc.  99-27468  Filed  10-20-99;  8:45  am] 
MJJNO  COM  4in-1t-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  for  Disease  Control  and 
Prevention 

[30DAY-00-04]  . 

Agency  Forma  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer;  Hiunan 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington.  IX:  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Pro|ect 

Gene-Environment  Interactions  in 
Berylliimi  Sensitization  and  Disease 
Among  Current  and  Former  Beryllium 
Industry  Workers — NEW — National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH).  Beryllium  is  a  light 
weight  metal  with  wide  application  in 


modem  technology.  The  size  of  the 
U.S.A.  Workforce  at  risk  of  beryllium 
exposure  is  estimated  at  approximately 
30,000,  with  exposed  workers  in 
primary  production,  nuclear  power  and 
weapons,  aerospace,  scrap  metal 
reclaiming,  specialty  ceramics,  and 
electronics  industries.  Demand  for 
beryllium  is  growing  worldvnde,  which 
means  that  increasing  numbers  of 
workers  are  likely  to  be  exposed.  An 
acute  pneumonitis  due  to  occupational 
exposure  to  berylliimi  was  common  in 
the  1940s  and  1950s,  but  has  virtually 
disappeared  with  improvements  in 
work-site  control  measiires.  Even  with 
the  improved  controls,  as  many  as  5% 
of  currentiy-exposed  workers  will 
develop  chronic  beryllium  disease 
(CBD). 

CBD  is  a  chronic  granulomatous  lung 
disease  mediated  through  a  poorly 
understood  immunologic  mechanism  in 
workers  who  become  sensitized. 
Sensitization  can  be  detected  using  a 
blood  test,  that  is  used  by  the  industry 
as  a  screening  tool.  The  screening  test 
for  sensitization  was  first  reported  in 
1989,  but  many  questions  remain  about 
the  natural  history  of  sensitization  and 
disease,  as  well  as  exposure  risk  factors. 
Sensitized  workers,  identified  through 
workplace  screening  programs,  undergo 
clinical  diagnostic  tests  to  determine 
whether  they  have  CBD.  The  proportion 
of  sensitized  workers  who  have 
beryllium  disease  at  initial  clinical 
evaluation  has  varied  form  41-100%  in 
different  workplaces.  Sensitized 
workers  often  develop  CBD  with  follow- 
up,  but  whether  all  sensitized  workers 
will  eventually  develop  beryllium 


disease  is  unknown.  Early  diagnosis  at 
the  subclinical  stage  and  careful  follow- 
up  seems  prudent  in  that  CBD  usually 
responds  to  corticosteroid  treatment. 
However,  the  efficacy  of  screening  in 
preventing  adverse  outcomes  of  the 
disease  has  not  yet  been  evaluated. 
While  eecent  research  has  suggested  that 
a  genetic  determinant  of  the  immime 
response  could  be  a  susceptibility 
factor,  this  has  not  been  well 
characterized. 

The  National  Institute  of 
Occupational  Safety  and  Health 
(NIOSH)  wants  to  determine  how 
beryllium  workers  and  former  workers 
develop  beryllium  disease  and  how  to 
prevent  it.  Through  the  proposed  study, 
NIOSH  has  the  opportunity  to 
contribute  to  the  scientific 
understanding  of  this  disease  in  the 
context  of  environmental  and  genetic 
etiologic  fectors.  The  goals  of  this 
investigation  are  to:  (1)  determine  the 
incidence  of  beryllium  sensitization  or 
disease  over  a  6-year  period;  (2)  seek  an 
association  with  exposure 
measurements;  (3)  identify  a  genetic 
determinant  of  susceptibility  to  CBD; 
and  (4)  characterize  that  genetic 
determinant  to  ascertain  if  it  is 
associated  with  cUnical  impairment  or 
progression  of  disease.  Through  a 
greater  understanding  of  the 
environmental  and  genetic  risk  factors 
associated  with  the  onset  and 
progression  of  CBD,  NIOSH  will  be  able 
to  develop  strategies  for  both  primary 
and  secondary  prevention  applicable  to 
beryllium-exposed  workers.  The  total 
annual  burden  hours  are  250. 
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Respondents 

Number  of 

respondents 

Responses 
per  respond- 
ent 

Hours  per  re- 
sponse 
(in  hrs.) 

Fnrmflr  Worknrs                                                                                   ,.......,..,..„.r,„„.,..,.-,i^„., , 

860.175 

1 

OS 

Dated:  October  13, 1999. 
Nancy  Cheal, 

Acting  Associate  Director  for  Policy, 
Planning,  and  Evaluation,  Centers  for  Disease 
Control  and  Prevention  (CDC) 
(FR  EJoc.  99-27193  Filed  10-20-99;  8:45  am] 
BOiJNG  CODE  4163-1S-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Chlidran  and 
Famllias 

Proposed  Information  Collaction 
Activity;  Commsnt  Request  Proposed 
Pro)ecL 

Title:  Federal  Parent  Locator  Service. 

0MB  No.  .0970-0142. 

Description:  The  Federal  Parent 
Locator  Service  is  a  computerized 
national  location  network  which 
provides  address  and  social  seciirity 
number  information  to  State  and  local 
child  support  enforcement  agencies 

Annual  Burden  Estimates 


upon  request  for  purposes  of  locating 
parents  to  establish  parentage  or 
establish  or  enforcement  a  child  support 
order  and  to  assist  authorized  persons  in 
resolving  parental  kidnapping  and  child 
custody  and  visitation  issues.  As  such, 
the  FPLS  services  as  a  conduct  between 
child  support  enforcement  offices  and 
Federal  and  State  agencies  by 
conducting  weekly,  biweekly,  or 
monthly  matches  of  the  collected 
information  with  various  agencies  and 
distributing  the  information  back  to  the 
requesting  State  or  local  child  support 
office. 

Respondents:  State,  Local  or  Tribal 
Govt. 


Instrument 

Numt>er  of 
respondents 

Numt)er  of  re- 
sponses per 
respondent 

Average  bur- 
den hours  per 
response 

Total  burden 
hours 

FPLS  

200 

24 

1 

4,800 

Estimated  Total  Annual  Burden 
Hours:  4,800. 

In  CompUance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 
370  L'Enfant  Promenade,  SW, 
Washington,  DC  20447. 

Attn:  ACF  Reports  Clearance  Officer. 
All  requests  shoiUd  be  identified  by  the 
title  of  the  information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 


Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication'. 

Dated:  October  15, 1999. 
Bob  Sargis, 

Acting  Reports  Clearance  Officer. 
[FR  Doc.  99-27437  Filed  10-20-99;  8:45  am] 

BHJJNG  CODE  41S4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Doctot  No.  99N^202] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Application  to 
Marlcet  a  New  Drug,  Biologic,  or  an 
Antibiotic  Drug  for  Human  Use— Form 
FDA356h 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  an 
opportimity  for  pubUc  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 


concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  application  form,  Application  to 
Market  a  New  Drug,  Biologic,  or  an 
Antibiotic  Drug  for  Human  Use,  Form 
FDA  356h,  and  a  related  regulation. 
This  form  applies  to  a  wide  range  of 
products  for  human  use  that  are 
regulated  by  both  the  Center  for 
Biologies  Evaluation  and  Research 
(CBER)  and  the  Center  for  Drug 
Evaluation  and  Research  (CDER) 
including  drugs  and  biologies. 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  December 
20. 1999. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  All  comments  should  be 
identified  with  the  docket  niunber 
found  in  brackets  in  the  heading  of  this 
doctunent. 

FOR  FURTHER  INFORMATION  CONTACT: 

JonnaLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
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Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-B27-4659. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520).  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  request 
or  requirements  that  members  of  ihe 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  acciuticy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  tbe  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
when  appropriate,  and  other  forms  of 
information  technology. 

AppUcation  to  Market  a  New  Drug, 
Biologic,  or  an  Antibiotic  Drug  for 
Human  Use;  Form  FDA  356h  (OMB 
Control  Number  0910-0338) — Extension 

FDA  is  the  Federal  agency  charged 
with  responsibility  for  determining  that 
drugs,  including  antibiotic  drugs,  and 
biologies  are  safe  and  effective. 
Manufacturers  of  a  drug,  or  biologic  for 
human  use  must  file  applications  for 
FDA  approval  of  the  product  prior  to 
introducing  it  into  interstate  commerce. 
Statutory  authority  for  the  collection  of 


this  information  is  provided  by  section 
505(a),  (b),  and  (j)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  355(a),  (b).  and  (j))  and  section 
351  of  the  Public  Health  Service  Act 
(PHS  Act)  (42  U.S.C.  262). 
Manufactiu«rs  of  new  drugs  for  hiunan 
use  regulated  imder  the  act  must  submit 
a  new  drug  application  (NDA)  for 
review  and  approval  to  CBER  or  CDER 
prior  to  marketing  a  drug  in  interstate 
commerce  (§  314.50  (21  CFR  314.50)). 
Manufacturers  of  generic  drugs 
regulated  imder  the  act  must  submit  a 
abbreviated  new  drug  application 
(ANDA)  for  review  and  approval  to 
CDER  prior  to  marketing  a  generic  drug 
in  interstate  commerce  (§  314.94  (21 
CFR  314.94)). 

Manufacturers  of  biological  products 
regulated  under  the  PHS  Act  must 
submit  an  establishment  license 
application  (ELA)  and  a  product  license 
application  (PLA)  or  biologies  license 
application  (BLA)  for  review  and 
approval  to  CBER  prior  to  marketing  a 
biological  product  in  interstate 
commerce  (§601.2  (21  CFR  601.2)). 
Blood  and  blood  components  fall  within 
the  category  of  biological  products.  All 
establishments  collecting  and/or 
preparing  blood  and  blood  components 
for  sale  or  distribution  in  interstate 
commerce  are  subject  to  the  licensing 
application  provisions  of  section  351  of 
the  PHS  Act.  Applicants  are  required  to 
report  to  FDA  any  transfer  of  owmership 
of  an  NDA  (21  CFR  314.72).  Applicants 
are  required  to  report  a  change  in 
ownership  of  an  ANDA  (21  CFR 
314.99(a)).  Manufacturers  of  a  drug  or 
biologic  for  hiunan  use  are  required  to 
file  supplemental  applications  for 
certain  changes  to  applications 
previously  approved  (21  CFR  314.70, 
314.71,  314.97,  and  601.12).  The  form  is 
also  submitted  with  an  amendment  to 
an  unapproved  original  application  or 
supplemental  application,  and  a 
presubmission  or  resubmission  of 
information  pertaining  to  an 
application. 

The  information  provided  by 
manufacturers  with  the  application  form 
is  necessary  for  FDA  to  carry  out  its 
mission  of  protecting  the  public  health 
and  helping  to  ensure  that  drugs  and 
biologies  for  himian  use  have  been 
shown  to  be  safe  and  effective.  Form 


FDA  356h  was  developed  initially  as  a 
checklist  to  assist  manufacturers  in 
filling  a  drug  application  and  has  been 
previously  used  only  by  manufactiuers 
of  products  regulated  under  the  act.  In 
the  Federal  Register  of  July  8, 1997  (62 
FR  36558),  FDA  announced  the 
availability  of  the  revised  Form  FDA 
356h.  The  form  was  revised  as  a 
"Reinventing  Government"  initiative  to 
harmonize  application  procedures 
between  CBER  and  CDER.  The 
application  form  serves  primarily  as  a 
checklist  for  firms  to  gather  and  submit 
to  the  agency  studies  and  data  that  have 
been  completed.  The  checklist  helps  to 
ensure  that  the  application  is  complete 
and  contains  all  the  necessary 
information,  so  that  delays  due  to  lack 
of  information  may  be  eliminated.  The 
form  provides  key  information  to  the 
agency  for  efilcient  handling  and 
distribution  to  the  appropriate  staff  for 
review.  For  biologies  manufacturers,  the 
form  will  replace  a  nimiber  of  different 
ELA  and  PLA  forms  that  were  formerly 
used  for  these  products.  The 
information  collection  burden  for 
various  ELA  and  PLA  forms  is  covered 
under  OMB  Control  No.  0910-0124. 

There  are  an  estimated  343  licensed 
biologies  manufacturers.  However,  not 
all  manufacturers  will  have  any 
submissions  in  a  given  year  and  some 
may  have  multiple  submissions.  The 
annual  responses  are  based  on 
submissions  received  by  FDA  in  1998. 
The  time  estimated  to  prepare  an  ELA/ 
PLA  or  BLA  under  §  601.2  for  CBER 
approval  to  market  a  new  product  is 
based  on  information  provided  by 
industry.  The  time  required  for 
preparing  an  ELA/PLA  or  BLA  includes 
the  estimate  for  filling  out  the  form.  The 
estimated  average  burden  hours  for  the 
other  submissions  using  Form  356h  to 
CBER  is  based  on  past  FDA  experience 
and  includes  the  time  to  fill  out  the 
form  and  collate  the  documentation. 
The  average  burden  hours  also  include 
the  time  to  prepare  an  amendment 
submitted  to  CBER.  The  estimated 
burden  hours  to  prepare  a  supplement 
to  CBER  (§601.12)  are  reported  under 
OMB  Control  No.  0910-0315. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden  for  Biologicsi 


21  CFR/FDA  Form 

No.  of 
respondents 

Total  annual  re- 
sponses 

Hours  per 
response 

Total  hours 

601.2 
Form  356h 
Total 

343 
343 

84 

4.947 

1,600 
16 

134,400 

79,152 

213.552 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 
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There  are  483  drug  apphcants  that 
submitted  the  form.  The  annual 
responses  are  based  on  submissions 
received  by  FDA  in  1997  and  1998.  The 
estimated  average  burden.hours  for  the 
submissions  using  Form  356h  to  ODER 


is  based  on  past  FDA  experience  and 
includes  the  time  to  fill  out  the  form 
and  collate  the  documentation.  The 
estimated  biirden  hours  to  prepare  an 
NDA  (§  314.50);  an  ANDA  (§  314.94); 
supplements  (21  CFR  314.70.  314.71, 


and  314.97);  and  amendments  (21  CFR 
314.60  and  314.96)  are  approved  under 
OMB  Control  No.  0910-0001. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  2.— Estimated  Annual  Reporting  Burden  for  Human  Drugs^ 

21  CFR  Part/FDA  Form 

No.  of 
resporxjents 

Total  annual  re- 
sponses 

Hours  per 
response 

Total  hours 

Form  356h 
Total 

483 

16.221 

24 

389,304 
389.304 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Dated:  October  13, 1999. 
William  K.  Hubbard, 

Senior  Associate  Commissioner  for  Policy, 
Planning  and  Legislation. 
[PR  Doc.  99-27499  Filed  10-20-99;  8:45  am) 
BILUNG  CODE  4160-01-f 


DEPAFITMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  990^4328] 

Draft  Guidance  for  Industry  on 
Developing  Antimicrobial  Drugs  to 
Treat  Catheter-Related  Bloodstream 
Infections;  Availability 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for 
industry  entitled  "Catheter-Related 
Bloodstream  Infections — Developing 
Antimicrobial  Drugs  for  Treatment." 
This  draft  guidance  is  one  in  a  series  of 
guidances  being  developed  to  assist 
pharmaceutical  manufactiirers  in 
developing  antimicrobial  drug  products. 
DATES:  Written  comments  on  the  draft 
guidance  may  be  submitted  by 
December  20, 1999.  General  comments 
on  agency  guidance  documents  are 
welcome  at  any  time. 
ADDRESSES:  Copies  of  this  draft 
guidance  for  industry  are  available  on. 
the  Internet  at  http://www.fda.gov/cder/ 
guidance/index.htm.  Submit  written 
requests  for  single  copies  of  the  draft 
guidance  entitled  "Catheter-Related 
Bloodstream  Infections — Developing 
Antimicrobial  Drugs  for  Treatment"  to 
the  Drug  Information  Branch  (HFD- 
210),  Center  for  Drug  Evaluation  and 
Research.  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857.  Send  one  self- 
addressed  adhesive  label  to  assist  that 


office  in  processing  your  requests. 
Submit  written  comments  on  the  draft 
guidance  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Renata  Albrecht,  Center  for  Drug 
Evaluation  and  Research  (HFD-590), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville.  MD  20857, 
301-827-2336. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  the  availability  of  a  draft 
guidance  for  industry  entitled 
"Catheter-Related  Bloodstream 
Infections — Developing  Antimicrobial 
Drugs  for  Treatment."  This  is  one  of  a 
series  of  guidances-uinder  development 
to  assist  manufacturers  in  planning  the 
necessary  clinical  studies  and  designing 
and  implementing  the  clinical  protocols 
for  drug  products  to  treat  infections. 
This  draft  guidance  discusses  catheter- 
related  bloodstream  infections,  i.e., 
bloodstream  infections  resulting  from  an 
infected  vascular  access  device  or 
contaminated  infusate.  The  issues  raised 
in  this  draft  guidance  will  be  discussed 
at  a  meeting  of  the  Anti-Infective  Drugs 
Advisory  Committee,  scheduled  for 
October  20. 1999  (64  FR  54335.  October 
6.  1999). 

This  level  1  draft  guidance  is  being 
issued  consistent  with  FDA's  good 
guidance  practices  (62  FR  8961, 
February  27,  1997).  The  draft  guidance 
represents  the  agency's  current  thinking 
on  catheter-related  bloodstream 
infections.  It  does  not  create  or  confer 
any  rights  for  or  on  any  person  and  does 
not  operate  to  bind  FDA  or  the  public. 
An  alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both. 

Interested  persons  may  submit  written 
comments  on  the  draft  guidance  to  the 
Dockets  Management  Branch  (address 
above).  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 


be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  draft  guidance  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  October  15, 1999. 

Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 

[FR  Doc.  99-27580  Filed  10-19-99;  11:59 
am] 

miXING  CODE  4160-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Firwncing  Administration 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  Health  and 
Human  Services  (HHS),  Health  Care 
Financing  Administration  (HCFA). 
ACTION:  Notice  to  delete  systems  of 
records. 

SUMMARY:  The  Health  Care  Financing 
Administration  is  deleting  twenty  (20) 
systems  of  records  from  its  inventory 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended. 
EFFECTIVE  DATE:  The  deletions  will  be 
effective  on  October  21.  1999. 
ADDRESSES:  The  public  should  address 
comments  to:  Director.  Division  of  Data 
Liaison  and  Distribution,  HCFA,  Room 
N2-04-27,  7500  Security  Boulevard, 
Baltimore.  Maryland  21244-1850.  The 
telephone  number  is  (410)  786-3573. 
Comments  received  will  be  available  for 
review  at  this  location,  by  appointment, 
during  regidar  business  hours,  Monday 
through  Friday  from  9  a.m.-3  p.m., 
eastern  time  zone. 

SUPPLEMENTARY  INFORMATION:  We  have 
conducted  a  review  of  each  Privacy  Act 
systems  of  records  under  our  control.  As 
a  result  of  this  review,  notice  is  hereby 
given  that  HCFA  is  deleting  twenty  (20) 
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systems  of  records.  The  systems  of 
records  are  being  deleted  because  they 
are  either  obsolete  and  no  longer  in  use, 
or  the  systems  have  been  phased  out 
following  the  reorganization  and 
replaced  with  existing  or  newly 
designed  systems.  All  records  were 
disposed  in  compliance  with  the 
"Retention  and  Disposal"  section  of 
each  notice. 

Deletions 

No.  09-70-0019 
System  Name:  "Actuarial  Sample 
Hospital  Stay  Record  Study 
(ASHSS)  System."  HHS/HCFA/ 
BDMS;  (Published  Federal  Register 
on  Wednesday,  October  13, 1982, 
Vol.  47,  No.  198,  pages  45703- 
45705) 

No.  09-70-0020 
System  Name:  "Actuarial  Sample  of 
Supplementary  Medical  Insurance 
(SMI)  Payments."  HHS/HCFA/ 
BDMS;  (Published  Federal  Register 
on  Wednesday,  October  13, 1982, 
Vol.  47,  No.  198,  page  45705) 

No.  09-70-0029 
System  Name:  "Evaluation  of 
Medicare  Competition 
Demonstration  (EMCD),"  HHS/ 
HCFA/ORD;  (PubUshed  Federal 
Register  on  Thursday,  December  22, 
1983,  Vol.  48,  No.  247,  pages 
56645-56647) 

No.  09-70-0034 
System  Name:  "Evaluation  of  Social/ 
Health  Maintenance  Organizations 
(SHMO)  Demonstrations."  HHS/ 
HCFA/ORD;  (Published  Federal 
Register  on  Monday,  July  22, 1985, 
Vol.  50,  No.  240,  pages  29766- 
29767) 

No.  09-70-0035 
System  Nagie:  "Aftercare  Evaluation 
System  (AES),"  HHS/HCFA/ORD; 
(Published  Federal  Register  on 
Wednesday,  September  2, 1987, 
Vol.  52,  No.  170,  pages  33290- 
33292) 

No.  09-70-0038 
System  Name:  "Evaluation  of  the  Tax 
Equity  and  Fiscal  Responsibility 
Act  of  1982  (TEFRA)  Health 
Maintenance  Organization  (HMO) 
and  Competitive  Medical  Plans 
(CMP)  Program,"  HHS/HCFA/ORD; 
(Published  Federal  Register  on 
Tuesday,  January  5, 1983,  Vol.  53, 
No.  2,  pages  182-184) 

No.  09-70-0041 
System  Name:  "Evaluation  of  the 
ORBRA  87  Medicare  Payment  of 
Influenza  Vaccination  (MPIV) 
Demonstration;"  HHS/HCFA/ORD; 
(Published  Federal  Register  on 
Thursday,  January  5, 1989,  Vol.  54, 
No.  3,  pages  329-331) 

No.  09-70-0044 


System  Name:  "Demonstration  and 
Evaluation  of  the  Medicare  Insured 
Group  (MIG)  Model;"  HHS/HCFA/ 
ORD;  (Published  Federal  Register 
on  Wednesday,  November  30, 1998, 
Vol.  53,  No.  230,  pages  48314- 
48315) 
No.  09-70-0047 

System  Name:  "HCFA  Medicare 
Mortality  Predictor  Data  (MMPD) 
File;"  HHS/HCFA/ORD;  (Published- 
Federal  Register  on  Tuesday,  May 
29, 1990,  Vol.  55,  No.  103,  pages 
21792-21794) 
No. 09-70-0054 

System  Name:  "Evaluation  of  the 
United  Mine  Workers  of  America 
Health  and  Retirement  Funds    . 
Medicare  Part  B  Capitation 
(UMWC)  Demonstration,"  HHS/ 
HCFA/ORD;  (Published  Federal 
Register  on  Wednesday,  March  4, 
1992,  Vol.  57,  No.  43,  pages  7765- 
7767) 
No.  09-70-0055 

System  Name:  "Implementation  and 
Evaluation  of  the  Staff-Assisted 
Home  Dialysis  (SAHD) 
Demonsti-ation,"  HHS/HCFA/ORD; 
(Published  Federal  Register  on 
Monday,  May  18, 1992,  Vol.  57,  No. 
96,  pages  21120-21123) 
No.  09-70-0056 

System  Name:  "Evaluation  of  the 
Medicaid  Expansion 
Demonstrations  (EMED),"  HHS/ 
HCFA/ORD;  (Published  Federal 
Register  on  Thursday,  April  23, 
1992,  Vol.  57.  No.  79,  pages  14839- 
14841) 
No.  09-70-0061 

System  Name:  "Evaluation  of  the 
Medicare  Case  Management 
Demonstration  (EMCM),"  HHS/ 
HCFA/ORD;  (PubUshed  Federal 
Register  on  Tuesday,  June  8, 1993, 
Vol.  58,  No.  108,  pages  32145- 
32146) 
No.  09-70-0062 

System  Name:  "Medicare  Cataract 
Surgery  Alternate  Payment 
Demonstration  Data  Base 
(MCSAP),"  HHS/HCFA/ORD; 
(Published  Federal  Register  on 
Monday,  Jime  21, 1993,  Vol.  58,  No. 
117, pages  33826-33828) 
No.  09-70-0507 

System  Name:  "Health  Insurance 
Microfihn  (HIUM),"  HHS/HCFA/ 
BDMS;  (Published  Federal  Register 
on  Tuesday,  October  27, 1981,  Vol. 
46,  No.  207,  pages  52703-52705) 
No.  09-70-0529 

System  Name:  "Pennsylvania 
Medicare/Medicaid  Duplicate  Paid 
Claims,"  HHS/HCFA/RO  ID; 
(Published  Federal  Register  on 
Friday,  January  5, 1990,  Vol.  55,  No. 
4,  pages  487-489) 


No.  09-70-1514 
System  Name:  "Medicare  Severity  of 
Illness  Data  (MSID)  File,"  HHS/ 
HCFA/HSQB;  (Published  Federal 
Register  on  Friday,  March  17, 1989, 
Vol.  54,  No.  51,  pages  11292-11293) 

No.  09-70-1515 
System  Name:  "Resident  Assessment 
System  and  Data  Base  for  Nursing 
(RASD),"  HHS/HCFA/HSQB; 
(Published  Federal  Register  on 
Wednesday,  January  2, 1991,  Vol. 
56,  No.  1,  pages  81-83) 

No.  09-70-3003 
System  Name:  "Correspondence 
Handling  and  Processing  System 
(CHAPS),"  HHS/HCFA/BDMS; 
(Published  Federal  Register  on 
Wednesday,  February  18, 1987,  Vol. 
52,  No.  32,  pages  4971-4972) 

No.  09-70-4002 
System  Name:  "Beneficiary  Inquiry 
Tracking  System  (BITS),"  HHS/ 
HCFA/OPHC;  (Published  Federal 
Register  on  Friday,  August  14, 
1987,  Vol.  52,  No.  157,  pages 
30435-30438) 

Dated:  October  18, 1999. 
Micliael  Hash, 

Deputy  Administrator,  Health  Care  Financing 

Administration. 

[PR  Doc.  99-27574  Filed  10-20-99;  8:45  amj 

BNJJNO  CODE  4120-03-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notica  of  Intant  To  Prapara  a 
Comprehansiva  Conaarvation  Plan  and 
Aaaociatad  Environmental  Impact 
Statamant 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice. 

SUMMARY:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  Service 
(Service)  is  preparing  a  Comprehensive 
Conservation  Plan  (CCP)  and  an 
Environmental  Impact  Statement  for 
Texas  Chenier  Plain  National  Wildlife 
Refuge  Complex,  Chambers,  Galveston 
and  Jefferson  Coimties,  Texas.  The 
Service  is  furnishing  this  notice  in 
compliance  with  Service  CCP  policy 
and  the  National  Environmental  Policy 
Act  (NEPA)  and  implementing 
regulations  for  the  following  purposes: 
(1)  To  advise  other  agencies  and  the 
public  of  our  intentions;  (2)  to  obtain 
suggestions  and  information  to  be 
included  in  the  EIS;  and  (3)  to  announce 
public  open  house  meetings. 
DATES:  Submit  comments  on  or  before 
December  31, 1999.  See  Supplementary 
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Information  for  meeting  dates  and 
locations. 

ADDRESSES:  Address  comments  and 
requests  for  more  information  to:  Louis 
J.  Bridges,  Project  Manager,  Research 
Management  Consultants,  Inc.,  P.O.  Box 
71,  (412  Nevava  Street),  Hot  Sulfur 
Springs,  Colorado  80451. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andy  Loranger,  Refuge  Complex 
Manager  (409)  267-3337;  John  Slown, 
U.S.  Fish  and  Wildlife  Service  Biologist/ 
Planner (505)  248-7458. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Fish  and  Wildlife  Service  started  the 
process  of  developing  a  Habitat 
Stewardship  Program  for  the  Texas 
Chenier  Plain  ecosystem  in  southeast 
Texas  in  1994.  This  Program  included 
potential  expansion  through  land 
acquisition  of  the  Texas  Chenier  Plain 
NWR  Complex.  This  Refuge  Complex 
encompasses  the  Anahuac,  McFaddin, 
Moody  and  Texas  Point  National 
Wildlife  Refuges.  Open  houses  and 
public  meetings  were  held  in  1994  and 
1996. 

Persons  and  organizations  involved  in 
the  scoping  process  for  the  Habitat 
Stewardship  Program  included:  the  U.S. 
Department  of  Agriculture,  Natural 
Resource  Conservation  Service;  U.S. 
Department  of  the  Interior,  National 
Marine  Fisheries  Service,  Texas  Parks 
and  Wildlife  Department;  Texas  General 
Land  Office;  U.S.  Army,  Corps  of 
Engineers;  members  of  national,  state 
and  local  conservation  organizations; 
grazing  permittees;  inholders  and 
neighboring  landowners;  and  other 
interested  citizens.  Comments  and 
concerns  received  have  been  used  to 
identify  issues  for  the  upcoming 
Comprehensive  Conservation  Plan  and 
EIS. 

Major  issues  to  be  addressed  in  the 
Comprehensive  Conservation  Plan  and 
associated  EIS  include  management  of 
the  Refuge  Complex  and  potential 
expansion  of  the  Complex'  refuges 
through  land  acquisition.  Specific 
refuge  management  issues  include 
management  of  public  recreational  uses 
such  as  hunting,  fishing  and  wildlife 
observation,  and  habitat  management 
strategies  (grazing,  cooperative  rice 
farming,  prescribed  burning,  water 
management)  for  wetland,  grassland  and 
woodland  habitats.  The  plan  will 
include  the  following  topics:  (a)  An 
assessment  of  existing  biological, 
physical,  and  cultural  resources,  and 
their  condition;  (b)  identification  of  the 
long  term  goals  and  objectives  of  the 
refuge,  consistent  with  the  National 
Wildlife  Refuge  System  mission;  (c) 
strategies  for  habitat  management, 
including  actions  for  wetlands, 
grasslands  and  woodlands;  (d)  strategies 
for  management  of  public  access  and 


uses,  including  himting,  fishing, 
wildlife  observation  and  photography, 
environmental  education  and 
interpretation;  (e)  strategies  for  land 
acquisition  or  cooperative  agreements 
with  adjacent  land  owners  to  further  the 
conservation  goals  of  the  plan. 

Public  open  houses  to  allow 
opportunities  for  direct  public  input  on 
the  scope  of  the  document  will  be  held 
at  a  time  and  place  to  be  determined. 
For  information  concerning  these  open 
houses,  please  contact  Louis  J.  Bridges, 
at  the  address  provided  above. 

All  comments  received  from 
individuals  on  Environmental 
Assessments  and  Environmental  Impact 
Statements  become  part  of  the  official 
public  record.  Requests  for  such 
comments  will  be  handled  in 
accordance  with  the  Freedom  of 
Information  Act,  the  Council  on 
Enviroiunental  Quality's  NEPA 
regulations  [40  CFR  1506.6(f)].  and  other 
Service  and  Departmental  policy  and 
procedures.  When  requested,  the 
Service  generally  will  provide  comment 
letters  with  the  names  and  addresses  of 
the  individuals  who  wrote  the 
comments.  However,  the  telephone 
number  of  the  commenting  individual 
will  not  be  provided  in  response  to  such 
requests  to  the  extent  permissible  by 
law.  Additionally,  public  comment 
letters  are  not  required  to  contain  the 
commentator's  name,  address,  or  other 
identifying  information.  Such  comments 
may  be  submitted  anonymously  to  the 
Service. 

The  environmental  review  of  this 
project  will  be  conducted  in  accordance 
with  the  requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  etseq.).  NEPA 
Regulations  (40  CFR  1500-1508),  other 
appropriate  Federal  laws  and 
regulations,  the  National  Wildlife 
Refuge  System  Improvement  Act  of 
1997,  and  Service  policies  and 
procedures  for  compliance  with  those 
regulations. 

We  estimate  that  the  draft  CCP/ 
Environmental  Impact  Statement  will  be 
available  in  November,  2001. 

Dated:  October  7, 1999. 
Stephen  W.  Perry, 

Acting  Regional  Director,  Region  2, 
Albuquerque,  New  Mexico. 
[FR  Doc.  99-27550  Filed  10-20-99;  8:45  am]  " 
BILLING  CODE  4310-69-U 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlita  Servica 

Notice  of  Racaipt  of  Applications  for 
Panmit 

The  following  applicants  have 
apphed  for  a  permit  to  conduct  certain 


activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.y. 

PRT-014420 


Applicant:  Thomas  Leuteritz,  George  Mason 
IJniversity,  Fairfax,  VA 

The  applicant  requests  a  permit  to 
import  blood  samples  from  Radiated 
tortoises  (Geochelone  radiata)  collected 
in  the  wild  in  Madagascar,  for  scientific 
research. 

PRT-016034 

Applicant:  International  Animal  Exchange, 
Femdale,  MI 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  three 
male  and  four  female  captive-bom  tigers 
(Panthera  tigris)  from  the  Bridgeport 
Nature  Center,  Inc.,  Bridgeport,  Texas, 
for  export  to  Safari  Park  Qin  Huang  Dao, 
Qinhuangdao,  China  for  the  purpose  of 
public  display  and  conservation 
education. 
PRT-016035 

Applicant:  International  Animal  Exchange, 
Femdale,  MI 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  four 
male  and  three  female  captive-bom 
tigers  [Panthera  tigris)  from  the 
Bridgeport  Nature  Center,  Inc.. 
Bridgeport,  Texas,  for  export  to  Beijing 
Badaling  Wild  Animal  World,  Beijing, 
China  for  the  purpose  of  public  display 
and  conservation  education. 
PRT-015401 

Applicant:  Cincinnati  Zoo  &  Botanical 
Gardens.  Cincinnati,  OH 

The  applicant  requests  a  permit  to 
export  one  male  captive-bom  Komodo 
Island  monitor  [Varanus  komodoensis] 
to  the  North  of  England  Zoological 
Society.  Chester,  United  Kingdom,  for 
the  purpose  of  enhancement  of  the 
species  through  propagation. 
PRT-018063 

Applicant:  Randy  Miller,  Big  Bear  City,  CA 

The  applicant  requests  a  permit  to 
export  and  re-import  tigers  [Panthera 
tigris)  and  progeny  of  the  animals 
currently  held  by  the  applicant  and  any 
animals  acquired  in  the  United  States  by 
the  applicant  to/frt)m  worldwide 
locations  to  enhance  the  survival  of  the 
species  through  conservation  education. 
This  notification  covers  activities 
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conducted  by  the  apphcant  over  a  three 

year  period. 

PRT-017745 

Applicant:  Jeffrey  R.  Powell,  Yale  University, 
New  Haven,  CT 

The  applicant  requests  a  permit  to  re- 
export up  to  5000  blood  samples 
collected  from  wild  Galapagos  tortoises 
[Geochelone  nigra)  to  Michel  C. 
Milinkovitch,  Free  University  of 
Brussels  (ULB),  Gosselies,  Belgium,  for 
the  purpose  of  enhancement  of  the 
species  through  scientific  research. 

Written  data  or  conunents  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  docimients  to  the 
following  office  within  30  days  of  the 
date  of  pubUcation  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  October  18, 1999. 
Kristen  Nelson, 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 

[FR  Doc.  99-27502  Filed  10-20-99;  8:45  am] 

BttJJNQ  CODE  4S10-66-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NI»-930-1320-00;  NMNM  99144] 

Request  for  Public  Comment  on  Fair 
Market  Value  and  Maximum  Economic 
Recovery;  Lease  by  Application  NMNM 
99144 

October  8, 1999. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  The  Biireau  of  Land 
Management  requests  public  comment 
on  the  fair  market  value  of  certain  coal 
resources  it  proposes  to  offer  for 
competitive  lease  sale. 

The  lands  included  in  Coal  Lease 
Application  NMNM  99144  are  located 
in  San  Juan  County,  New  Mexico  and 
are  described  as  follows: 

T.  30N..R.14W..NMPM 


Sec.  17.  All; 

Sec.  18,  All; 

Sec.  19,  All; 

Sec.  20,  All; 

Sec.  29,  All: 

Sec.  30,  All; 

Sec.  31,  Lot  1-4.  N'/iN^/zS'/i; 

Containing  4,483.88  acres,  more  or  less. 

The  average  thickness  of  the  coal 
under  consideration  is  about  12  feet 
with  an  in-place  of  approximately  90 
million  tons. 

The  public  is  invited  to  submit 
written  comments  on  the  fair  market 
value  and  the  maximum  economic 
recover  of  the  tract. 

In  addition,  notice  is  also  given  that 
a  public  hearing  will  be  held  on 
November  15, 1999,  on  the  fair  market 
value  and  maximum  economic  recovery 
of  the  proposed  lease  tract. 
DATES:  Conunents  must  be  received  on 
or  before  November  22, 1999. 
ADDRESSES:  For  more  complete  data  on 
this  tract,  please  contact  Powell  King  or 
Ida  T.  Viaireal,  Bureau  of  Land 
Management,  New  Mexico  State  Office, 
1474  Rodeo  Rd.,  Santa  Fe,  NM  87504. 

The  public  hearing  will  be  held  at 
7:00  p.m.  at  the  Farmington  Field 
Office,  1235  La  Plata  Highway, 
Farmington,  New  Mexico. 
FOR  FURTHER  INFORMATKNH  CONTACT: 
Charlie  F.  Beecham,  Team  Lead  Solid 
Minerals,  (505)  599-6372. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Federal  Coal 
Management  regulations  43  CFR  3422 
and  3425,  not  less  than  30  days  prior  to 
the  publication  of  the  sale  notice  of  sale, 
the  Secretary  shall  solicit  pubhc 
comments  on  the  fair  market  value 
appraisal,  and  maximum  economic 
recovery  and  on  factors  that  may  effect 
these  two  determinations.  Proprietary 
data  marked  as  confidential  may  be 
submitted  to  the  Bureau  of  Land 
Management  in  response  to  this 
solicitation  of  public  comments.  Data  so 
marked  shall  be  treated  in  accordance 
with  the  laws  and  regulations  governing 
the  confidentiality  of  such  information. 
A  copy  of  the  comments  submitted  by 
the  public  on  fair  market  value  and 
maximum  economic  recovery,  except 
those  portions  identified  as  proprietary 
by  the  author  and  meeting  exemptions 
stated  in  the  Freedom  of  Information 
Act,  will  be  available  for  public 
inspection  at  the  above  address  during 
regidar  business  hours  (9:00  a.m.  to  4:00 
p.m.)  Monday  through  Friday. 

Comments  shoulohe  sent  to  Bureau 
of  Land  Management  Farmington  Field 
Office,  1235  La  Plata  Highway, 
Farmington,  NM  87401  and  should 
address,  but  not  necessarily  be  limited 
to,  the  following  Information: 

1.  The  quahty  and  quantity  of  the  coal 
resource; 


2.  The  mining  method  or  methods, 
which  would  achieve  maximum 
economic  recovery  of  the  coal, 
including  specification  of  seams  to  be 
mined  and  the  most  desirable  timing 
and  rate  of  production. 

3.  The  quantity  of  coal; 

4.  If  this  tract  is  likely  to  be  mined  as 
part  of  an  existing  mine  and  therefore  be 
evaluated,  on  a  realistic  incremental 
basis,  in  relation  to  the  existing  mine  to 
which  it  has  the  greatest  value; 

5.  If  this  tract  should  be  evaluated  as 
part  of  a  potential  larger  mining  imit 
and  evaluated  as  a  portion  of  a  new 
potential  mine  (i.e.,  a  tract  which  does 
not  in  itself  form  a  logical  mining  unit); 

6.  The  configuration  to  the  mining, 
which  may  affect  coal  recovery; 

7.  Restrictions  to  the  mining,  which 
may  affect  coal  recovery; 

8.  The  price  that  the  mined  coal  could 
bring  when  sold; 

9.  Costs,  including  mining  and 
reclamation,  of  producing  the  coal  and 
the  time  of  production. 

10.  The  percentage  rate  at  which 
anticipated  income  streams  should  be 
discounted,  either  in  the  absence  of 
inflation  or  with  inflation,  in  which  case 
the  anticipated  rate  of  inflation  should 
be  given; 

11.  Depreciation  and  other  tax 
accounting  factors: 

12.  The  value  of  any  surfece  estate 
where  held  privately; 

13.  Documented  information  on  the 
terms  and  conditions  of  recent  and 
similar  coal  land  transactions  in  the 
lease  sale  acres;  and 

14.  Any  comparable  sales  data  of 
similar  coal  lands. 

The  values  given  above  may  or  may 
not  change  as  a  result  of  comments 
received  from  the  public  and  changes  in 
market  conditions  between  now  and 
when  final  economic  evaluations  are 
completed. 
Caraten  F.  GofiF, 
Acting  State  Director. 
(FRDoc.  99-27178  Filed  10-20-99;  8:45  am] 

BOUNG  CODE  4310-FB-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Marwgement 

[NM-952-0a-142O-BJl 

Notice  of  Rling  of  Plat  of  Survey;  New 
Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

summary:  The  plats  of  survey  described 
below  will  be  officially  filed  in  the  New 
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Mexico  State  Office,  Bureau  of  Land 
Management,  Santa  Fe,  New  Mexico,  on 
November  12, 1999. 

New  Mexico  Principal  Meridian,  New 
Mexico 

Taos  Pueblo,  Tract  E,  approved  September 
24, 1999. 

T.  29  N.,  R.  13  W.,  and  T,  29  N.,  R.  14  W., 
approved  September  29, 1999. 

T.  30  N.,  R.  13  W.,  and  T.  31  N.,  R.  13  W., 
approved  September  24, 1999. 

T.  31  N.,  R.  11  W.,  approved  September  29, 
1999. 

Indian  Meridian,  Oklahoma 

T.  11  N.,  R.  8  W.,  approved  September  29, 
1999. 

If  a  protest  against  a  survey,  as  shown 
on  any  of  the  above  plats  is  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest.  A  plat  will 
not  be  officially  filed  until  the  day  after 
all  protests  have  been  dismissed  and 
become  final  or  appeals  from  the 
dismissal  affirmed. 

A  person  or  party  who  wisl^es  to 
protest  against  any  of  these  surveys 
must  file  a  written  protest  with  the  NM 
State  Director,  Bureau  of  Land 
Management,  stating  that  they  wish  to 
protest. 

A  statement  of  reasons  for  a  protest 
may  be  filed  with  the  notice  of  protest 
to  the  State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  day  after  the 
protest  is  filed.  The  above-listed  plats 
represent  dependent  resurveys,  surveys, 
and  subdivisions. 

These  plats  will  be  available  for 
inspection  in  the  New  Mexico  State 
Office,  Bureau  of  Land  Management, 
P.O.  Box  27115,  Sante  Fe,  New  Mexico, 
87502-0115.  Copies  may  be  obtained 
from  this  office  upon  pajrment  of  $1.10 
per  sheet. 

Dated:  October  12, 1999. 

Robert  Bewley, 

Acting  Chief  Cadastral  Surveyor  For  New 
Mexico. 

[FR  Doc.  99-27551  Filed  10-20-99;  8:45  am) 
BIUING  CODE  4301-F»-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Pack  Servic* 

Golng-to*the-Sun  Road  Adviaory 
Committao 

agency:  National  Park  Service. 
action:  Establishment. 

SUMMARY:  The  Secretary  of  the  hiterior 
is  establishing  the  Going-to-the-Sun 
Road  Advisory  Committee  to  make 
recommendations  to  the  National  Park 


Service  concerning  alternatives  for  the 
reconstruction  of  the  Going-to-the-Sun 
Road,  Glacier  National  Park. 
FOR  FURTHER  INFORMAHON  CONTACT:  John 
K.  Kilpatrick,  Chief  of  Facility 
Management,  Glacier  National  Park, 
P.O.  Box  128,  West  Glacier,  Montana 
59936-0128;  telephone  406-888-7977; 
fax— 406-888-7808. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  intent  of  Congress 
as  expressed  in  Public  Law  105-277 
(The  Omnibus  Consolidated  and 
Emergency  Supplemental 
Appropriations  Act.  1999),  October  21, 
1998,  and  in  House  Report  105-825,  the 
Secretary  of  the  Interior  is 
administratively  estabUshing  the  Going- 
to-the-Sim  Road  Advisory  Committee  to 
advise  the  National  Park  Service  in  the 
development  of  alternatives  for 
reconstruction  of  the  Going-to-the-Sim 
Road  in  Glacier  National  Park,  focusing 
on  road  condition,  reconstruction 
strategies,  including  scheduling,  cost 
and  measures  to  mitigate  impacts  on 
visitors,  resoiirces,  and  local  economies. 
These  alternatives  will  then  be  analyzed 
in  an  environmental  document  that  will 
provide  the  basis  for  the  agency 
decision. 

Composition:  The  Committee  will  be 
comprised  of  1 7  members  appointed  by 
the  Secretary  of  the  Interior  as  follows: 

(a)  One  member  representing  the 
interests  of  the  Blackfeet  Tribe,  as 
recommended  by  the  Blackfeet  Tribal 
Council; 

(b)  One  member  representing  the 
interests  of  the  Confederated  Salish- 
Kootenai  Tribes,  as  recommended  by 
the  Confederated  SaUsh-Kootenai  Tribal 
Government; 

(c)  One  representative  of  local 
government  within  the  area 
immediately  east  of  Glacier  National 
Park; 

(d)  One  representative  of  local 
government  within  the  area 
immediately  west  of  Glacier  National 
Park; 

(e)  One  representative  from 
recommendations  of  the  Governor  of 
Montana; 

(f)  Two  representatives  of  local 
business  within  the  multiple  coimty 
area  immediately  east  of  Glacier 
National; 

(g)  Two  representatives  of  local 
business  within  the  multiple  coimty 
area  immediately  west  of  Glacier 
National  Park; 

(h)  One  representative  from 
recommendations  of  a  State  and/or 
national  tourism  (marketing) 
organization; 

(i)  One  representative  from 
recommendations  of  a  national 
environmental  organization; 


())  One  representative  from 
recommendations  of  a  national  historic 
preservation  organization; 

(kj  One  representative  having 
engineering  expertise  of  a  national 
reputation; 

(1)  One  representative  having 
economic  expertise  of  a  national 
reputation; 

(m)  One  representative,  at  large;  and, 

(n)  Two  representatives  from  Canada, 
hum  recommendations  of  the  tourism 
and  business  communities  of  Southern 
Alberta. 

Copies  of  the  Committee's  charter  will 
be  filed  with  the  appropriate 
committees  of  the  Congress  and  with  the 
Library  of  Congress  in  accordance  with 
section  9(c)  of  the  Federal  Advisory 
Committee  Act  (FACA).  5  U.S.C.  appx. 

Records  of  Meetings:  In  accordance 
with  requirements  of  the  Federal 
Advisory  Committee  Act,  5  U.S.C. 
Appx.  1994,  the  NPS  will  keep  a  record 
of  all  Committee  meetings. 

Administrative  Support:  To  the  extent 
authorized  by  law,  the  NPS  will  fund 
the  costs  of  the  Committee  and  provide 
administrative  support  and  technical 
assistance  for  the  activities  of  the 
Committee. 

Certification 

I  hereby  certify  that  the  administrative 
establishment  of  the  Going-to-the-Sxm 
Road  Advisory  Committee  is  necessary 
and  in  the  public  interest  in  coimection 
with  the  performance  of  duties  imposed 
on  the  Department  of  the  Interior  by  the 
Act  of  October  2, 1968,  as  amended,  16 
U.S.C.  1241  et  seq. 

Dated:  September  28. 1999. 
Bruce  Babbitt, 
Secretary  of  the  Interior. 
(FR  Doc.  99-27556  Filed  10-20-99;  8:45  am] 
BIUJNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servica 

Record  of  Deciaion  on  the  Hnal 
General  Management  Plan/ 
Environmental  Impact  Statement, 
Glacier  National  Park,  Montana 

agency:  National  Park  Service, 
Department  of  the  Interior. 
ACTION:  Availability  of  record  of 
decision  on  the  final  general 
management  plan  and  environmental 
impact  statement.  Glacier  National  Park, 
Montana. 

SUMMARY:  Pursuant  to  section  102(2)© 
of  the  National  Environmental  Policy 
Act  of  1969,  the  National  Park  Service 
-(NPS)  announces  the  availability  of  the 
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Record  of  Decision  for  the  Final  General 
Management  Plan/Environmental 
Impact  Statement  for  Glacier  National 
Park,  Montana. 

DATE:  The  Record  of  Decision  was 
signed  on  September  2, 1999. 

ADDRESSES:  Copies  of  the  Record  of 
Decision  can  be  found  at  www.nps.gov/ 
glac  or  by  writing  to:  GMP/EIS  Project, 
Glacier  National  Park,  West  Glacier, 
Montana  59936. 

Or  by  calling  (406)  888-7898  and 
leaving  yoiu  name  and  address.  Public 
reading  copies  of  the  Record  of  Decision 
will  be  available  at  the  following 
locations:  OfBce  of  the  Superintendent, 
Glacier  National  Park,  West  Glacier, 
Montana,  (406)  888-7901. 

Planning  and  Environmental  Quality, 
Intermoimtain  Support  Office — 
Denver,  National  Park  Service,  12795 
West  Alameda  Parkway,  Lakewood, 
Colorado  80228,  Telephone:  (303) 
969-2851, or (303)  969-2832. 

Office  of  Public  Affeirs,  National  Park 
'    Service,  Department  of  Interior,  18th 
and  C  Streets  NW,  Washington  DC 
20240,  Telephone:  (202)  208-6843. 

The  Record  of  Decision  is  also 
available  at  the  following  libraries: 
Browning  Public  Library,  Browning  MT, 
Great  Falls  Public  Library,  Great  Falls, 
MT,  Lewis  and  Clark  Library,  Helena, 
MT,  Bigfork  Library,  Bigfork,  MT. 
Lincoln  County  Public  Library,  Libby, 
MT,  Femie  Public  Library,  Femie, 
British  Columbia  Canada,  Columbia 
Falls  Public  Library,  Columbia  Falls, 
MT,  Whitefish  Library  Whitefish,  MT, 
Toole  County  Library,  Shelby  MT, 
Marion  Library,  Marion  MT,  Lincoln 
County  Public  Library,  Eureka  MT, 
Flathead  County  Library,  Kalispell,  MT, 
Missoula  City  library,  Missoula,  MT, 
Cut  Bank  Public  Library,  Cut  Bank,  MT, 
Poison  City  Library,  Poison,  MT,  and 
Lethbridge  Public  Library,  Lethbridge, 
Alberta  Canada. 

FOR  FURTHER  INFORMATION:  Contact 

Superintendent,  Glacier  National  Park  at 

the  above  address  and  telephbne 

number. 

R.  Everhait, 

Acting  Regional  Director,  Intennountain 

Region,  National  Park  Service 

[FR  Doc.  99-27560  Filed  10-20-99;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  availability  of  the  final  wild 
and  scenic  river  study  and  legislative 
environmental  impact  statement  for 
the  Lower  Sheenjek  River  in  Alaska 

AGENOES:  National  Park  Service, 

Interior. 

ACTION:  Notice  of  availability  of  the  final 

Wild  and  Scenic  River  Study  and 

Legislative  Environmental  Impact 

Statement  for  the  Lower  Sheenjek  River 

in  Alaska. 

SUMMARY:  The  National  Park  Service 
aimounces  the  availability  of  the  final 
Wild  and  Scenic  River  Study  and 
Legislative  Environmental  Impact 
Statement  for  the  Lower  Sheenjek  River 
in  Alaska.  The  doounent  describes  and 
analyzes  the  environmental  impacts  of  a 
proposed  action  and  a  no-action 
alternative.  The  proposed  action 
recommends  congressional  designation 
of  the  99-mile  segment  of  the  Lower 
Sheenjek  River  within  Yukon  Flats 
National  Wildlife  Refuge  as  a  National 
Wild  River.  Designation  would  ensure 
long-term  protection  of  the  river's 
outstanding  values  through  a 
cooperative  river  management  plan  for 
the  lower  river.  Under  the  no-action 
alternative,  the  lower  Sheenjek  River 
would  not  be  recommended  for 
designation.  The  no-action  alternative 
would  continue  existing  management 
conditions  on  the  river. 
DATES:  A  Record  of  Decision  will  be 
made  no  sooner  than  30  days  after  the 
date  of  this  notice. 

ADDRESSES:  Copies  of  the  study/LEIS  are 
available  on  request  from  Sheenjek 
River  Study,  National  Park  Service, 
2525  Gambell  Street,  Anchorage,  Alaska 
99503-2892;  by  FAX  at  (907)  257-2499; 
or  by  electronic  mail  to: 
Sbeenjek@nps.gov.  Copies  of  the  final 
Study/FEIS  are  also  available  for  public 
inspection  at  the  following  locations: 

•  Yukon  Flats  Refuge  office  in 
Fairbanks,  AK  (101 12th  Ave.,  Room 
264), 

•  Noel  Wien  Public  Library  in 
Fairbanks,  AK  (1215  Cowles  Street), 

•  Fort  Yukon  Village  Office  and 
Public  Library,  Fort  Yukon,  AK, 

•  National  Park  Service,  Alaska 
Regional  Office  (Anchorage,  AK,  2525 
Gambell  Street,  Room  405), 

•  U.S.  Fish  and  Wildlife,  Alaska 
Regional  Office  (Anchorage,  AK,  1011 
East  Tudor  Road,  External  Affairs 
Office,  1st  Floor), 

•  Alaska  Resources  Library  and 
Information  Services  (3150  C  Street, 
Suite  100),  and 


•  Anchorage  Loussac  Public  Library 

(3600  Denali  Street).  . 

FOR  FURTHER  INFORMATION  CONTACn'jack 
Mosby,  Program  Manager — Rivers, 
Trails,  and  Conservation  Assistance, 
National  Park  Service,  2525  Gambell 
Street,  Anchorage,  AK  99503-2892. 
Telephone  (907)  257-2650  or  email: 
jack__mosby@np8.gov 
SUPPlfMENTARY  MFORMATION:  Pursuant 
to  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (P.L.  - 
91-190,  as  amended),  the  National  Park 
Service,  in  cooperation  with  the  U.S. 
Fish  and  Wildlife  Service,  has  prepared 
a  final  Wild  and  Scenic  River  Study  and 
Legislative  Environmental  Impact 
Statement  for  the  Lower  Sheenjek  River 
in  Alciska. 

The  Lower  Sheenjek  River  study 
corridor  (two  miles  on  either  side  of  the 
river)  was  evaluated  and  found  to  meet 
the  eligibility  criteria  as  it  is  "free 
flowing"  and  contains  one  or  more 
"outstandingly  remarkable  values" 
(cultural  (subsistence),  wildUfe,  scenic, 
and  recreation).  It  was  recommended  as 
a  "wild  river"  due  to  the  lack  of 
development  along  the  river  corridor. 
Alternatives  presented  in  the  FEIS 
explore  the  impacts  of  the  designation 
versus  non-designation.  Alternative  A 
(the  proposed  action)  recommends  the 
Lower  Sheenjek  River  within  the  Yukon 
Flats  National  Wildlife  Refuge  be 
recommended  for  Congressional  action 
for  addition  to  the  National  Wild  and 
Scenic  Rivers  System  for  its 
outstandingly  remarkable  cultural 
(subsistence),  wildlife,  scenic,  and 
recreational  values.  The  segment  would 
be  classified  as  wild,  and  management 
of  the  federal  lands  would  remain  with 
the  U.S.  Fish  and  Wildlife  Service. 
Management  objectives  would  focus  on 
keeping  the  river  free  of  water  resource 
development,  major  extractive  resoxm:e 
development,  monitoring  the  impact  of 
human  use  on  the  rivers'  outstandingly 
remarkable  values,  and  generally 
maintaining  the  undeveloped  character 
of  the  river  corridor.  No  expenditures 
for  administrative  or  public  use 
facihties  would  be  required  under  this 
alternative,  although  some  funds  would 
be  spent  on  corridor  administration 
(estimated  at  less  than  $5,000  per  year 
and  a  onetime  allocation  of$40,000  to 
develop  a  cooperative  river  management 
plan).  No  land  acquisition  is  needed. 
Alternative  B  (no  action)  would 
continue  existing  conditions  on  the 
refuge.  The  river's  resource  values 
would  not  receive  any  additional 
statutory  protection  or  management 
attention  relative  to  other  rivers  or 
resources  in  the  Yukon  Flats  National 
WildUfe  Refuge. 
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The  majority  of  comments  provided 
during  the  review  of  the  1998  Draft 
Study/Legislative  Environmental  Impact 
Statement  supported  designation  of  the 
Lower  Sheenjek  River  (50  of  51 
individuals,  and  10  of  15  organizations 
with  two  organizations  only  providing 
comments  without  any 
recommendation) . 

The  responsible  officials  for  a  Record 
of  Decision  on  the  proposed  action  are 
the  National  Park  Service  and  Fish  and 
Wildlife  Service  regional  directors  in 
Alaska. 

Dated:  October  8. 1999. 
Robert  D.  Barbee, 

Regional  Director,  Alaska  Region.    , 
(FR  Doc.  99-27555  Filed  10-20-99;  8:45  am) 
BIUING  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Concessions  Management  Advisory 
Board;  Meeting 

AGENCY:  National  Park  Service, 
Department  of  the  Interior. 

ACTION:  Notice  of  meeting  of 
Concessions  Management  Advisory 
Board. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463.  86  Stat.  770,  5  U.S.C.  App 
1,  section  10),  notice  is  hereby  given 
that  a  meeting  of  the  Concessions 
Management  Advisory  Board  will  be 
held  on  Monday,  November  8, 1999 
through  Tuesday,  November  9, 1999,  in 
the  Secretary's  Conference  Room,  1849 
C  Street,  NW,  Rm.  5160,  Washington, 
DC  20240.  On  Tuesday,  November  9,  the 
Board  will  meet  in  Room  3121, 1849  C 
Street,  NW.  The  Board  will  convene  at 
10:00  a.m.  on  Monday,  November  8  and 
will  adjourn  at  approximately  4:00  p.m. 
on  Tuesday,  November  9. 

SUPPLEMENTARY  INFORMATION:  The 
Advisory  Board  was  established  by  Title 
IV,  Section  409  of  the  National  Park 
Omnibus  management  Act  of  1998, 
November  13, 1998  (Public  Law  105- 
391).  The  piupose  of  the  Board  is  to 
advise  the  Secretary  and  the  National 
Park  Service  on  matters  relating  to 
management  of  concessions  in  the 
National  Park  System. 

Topics  for  discussion  during  this 
meeting  include: 

•  Welcome  and  introductions 

•  Presentations  on  specific  aspects  of 
advisory  board  duties  and 
responsibilities  as  mandated  by 
legislation  with  a  focus  on: 


(1)  NPS  concessions  history  (key 
events  and  relationship  to  Concessions 
Program  development); 

(2)  Contract  and  franchise  fee 
determination  process  over  past  decade; 

(3)  Rate  Approval  Program;  and 

(4)  Handcraft  exemption  program. 
The  board  will  also  discuss  its 

organizational  and  administrative 
needs. 

The  meeting  will  be  open  to  the 
public,  however,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited,  and  persons  will  be 
accommodated  on  a  first-come-first- 
served  basis.  Anyone  may  file  with  the 
Board  a  written  statement  concerning 
matters  to  be  discussed.  The  Board  may 
also  permit  attendees  to  address  the 
Board,  but  may  restrict  the  length  of  the 
presentations,  as  necessary  to  allow  the 
Board  to  complete  its  agenda  within  the 
allotted  time. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
during  the  business  meeting  or  file 
written  statements.  Such  requests 
should  be  made  to  the  Director,  National 
Park  Service,  attention:  Manager, 
Concessions  Program  at  least  seven  days 
prior  to  the  meeting.  Fiuther 
information  concerning  the  meeting 
may  be  obtained  from  National  Park 
Service,  Concession  Program  Division, 
1849  C  St.,  NW,  Rm.  7313,  Washington, 
DC  20240,  Telephone  202/565-1210. 

Draft  minutes  of  the  meeting  will  be 
available  for  public  inspection  about  8 
weeks  after  the  meeting,  in  room  7313, 
Main  Interior  Building,  1849  C  Street, 
NW,  Washington,  DC. 

Dated:  October  15.  1999. 
Robert  Stanton, 
Director,  National  Park  Service. 
[FR  Doc.  99-27559  Filed  10-20-99;  8:45  am] 
BILUNG  CODE  4310-70-M 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
October  9, 1999.  Piu^uant  to  section 
60.13  of  36  CFR  Part  60  vmtten 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service.  1849  C  St.  NW, 
NC400,  Washington,  DC  20240.  Written 


comments  should  be  submitted  by 
November  5, 1999. 
Paul  Lusignan, 

Acting  Keeper  of  the  National  Register. 

ALABAMA 
Chambers  County 

Langdale  Historic  District  (Valley,  Alabama, 
and  the  West  Point  Manufacturing 
Company  MPS)  Roughly  bounded  by  65th 
St..  20th  Ave.,  61st.  58th,  and  55th  Sts.. 
16th  Ave.,  and  Chattahoochie  R..  Valley, 
99001299 

Riverview  Historic  District  (Valley,  Alabama, 
and  the  West  Point  Manufacturing 
Company  MPS)  Roughly  bounded  by 
School  and  G.I.  Sts.,  Chattahoochee  R.  and 
along  California  St.,  Valley.  99001300 

ARKANSAS 

Chicot  County 

Saunders — Cook  House,  4236  US  82  East, 

Lake  Village  vicinity.  99001296 
Pulaski  County  South  Scott  Street  Historic 

District,  Roughly  bounded  by  E.  24th,  S. 

Scott,  E.  25th,  and  South  Main  Sts.,  Little 

Rock.  99001297 

FLORIDA 
Lake  County 

Campbell  House,  3147  Co.  Rd.  470. 
Okahumpka,  99001298 

GUAM 

Guam  County 

Umatac  Outdoor  Library,  GU  4,  Umatac, 
99001301 

LOUISIANA 

Ouachita  Parish 

Grayson  House,  2300  DiSiard  St.,  Monroe, 
99001303 

MASSACHUSETTS 

Bristol  County 

High,  Church  and  Gould  Streets  Historic 

District,  56-60—122  High  St..  29-117 

Church  St.,  and  9—17  Gould  St.,  North 

Attleborou|h.  99001305 
Middlesex  County  Cutter,  Gershom.  House 

(Arlington  MRA)  1146  Massachusetts  Ave., 

Arlington.  99001306 
Washington  Square  Historic  District 

(Boundary  Increase),  140 — 160  Andover 

St..  Lowell,  99001307 
Suffolk  County  Congregation  Adath 

Jeshurun,  397  Blue  Hill  Ave..  Boston. 

99001304 
First  Congregational  Church  of  Hyde  Park,  6 
_  Webster  St.,  Boston.  99001308 
Mariner's  House,  11  North  Square.  Boston, 

99001302 

MINNESOTA 
Olmsted  County 

Viola  Cooperative  Creamer)',  10500  Viola  Rd. 
NE.  Viola  vicinity,  99001310 
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MISSOURI 
Ckile  County 

Lansdown — Higgins,  House,  5240  Tanner 
Bridge  Rd.,  Jefferson  City  vicinity, 
99001311 

NEW  JERSEY 

Cape  May  County 

Gandy.  John  Wesley.  House,  26  Tyler  Rd. 

(Upper  Township),  Greenfield  vicinity, 

99001309 
Cumberland  County  Bethel  African 

Methodist  Episcopal  Church,  Sheppards 

Mill  Rd.  (Greenwich  Township), 

Springtown  vicinity,  99001312 
Hudson  County  Jersey  City  YMCA,  654 

Bergan  Ave.,  Jersey  City,  99001314 

Hunterdon  County 

Peck's  Ferry  Bridge,  Locktown — Flemington 
Rd.  (Delaware  Township),  Locktown 
vicinity,  99001313 

Mercer  County 

University  Cottage  Club,  51  Prospect  Ave., 
Princeton  Borough,  99001315 

Monmouth  County 

Clarksburg  School,  524  Stagecoach  Rd. 
(Millstone  Township),  Clarksburg  vicinity, 
99001316 

NEW  YORK 

Clinton  County 

AuSable  Chasm  Bridge  (AuSable  River  Valley 

Bridges  MPS)  NY  9  over  AuSable  R., 

AuSable.  99001320 
Carpenter's  Flats  Bridge  (AuSable  River 

Valley  Bridges  MPS]  NY  9  over  AuSable  R.. 

AuSable,  99001321 
Delaware  and  Hudson  Railroad  Bridge 

(AuSable  River  Valley  Bridges  MPS)  Over 

AuSable  River  northeast  of  Lakeside  Rd., 

AuSable,  99001317 
Old  State  Road  Bridge  (AuSable  River  Valley 

Bridges  MPS)  Co.  Rt.  17B  over  AuSable  R., 

AuSable  Chasm,  99001319 
Palmer  Brook  Bridge  (AuSable  River  Valley 

Bridges  MPS)  Golf  Course  Rd.  over  Palmer 

Brook,  AuSable  Forks,  99001318 
Stone  Arch  Bridge  (AuSable  River  Valley 

Bridges  MPS]  Main  St.  over  AuSable  R., 

Keeseville,  99001323 
Swing  Bridge  (AuSable  River  VaUey  Bridges 

MPS)  Over  AuSable  R.  between  Clinton 

and  S.  AuSable  Sts.,  Keeseville,  99001322 

Essex  County 

Beer's  Bridge  (AuSable  River  Valley  Bridges 

MPS)  Private  Rd.  off  NY  73  over  AuSable 

R.,  Keene  Valley,  99001327 
NoUnan  Bridge  (AuSable  River  Valley 

Bridges  MPS)  Country  Club  Rd.  over 

AuSable  R.,  Keene  Valley,  99001328 
Ranney  Bridge  (AuSable  River  Valley  Bridges 

MPS)  Private  Rd.  off  NY  73  over  East 

Branch  of  AuSable  R.,  Keene  Valley, 

99001329 
Slater  Bridge  (AuSable  River  Valley  Bridges 

MPS]  East  Branch  of  AuSable  R.  off  St. 

Hubert's  Rd.,  Keene  Valley,  99001325 
Walton  Bridge  (AuSable  River  Valley  Bridges 

MPS)  Dr.  Ray  Rd.  access  over  AuSable  R., 

Keene,  99001326 


Wilmington  Bridge  (AuSable  River  Valley 
Bridges  MPS]  NY  86  over  AuSable  R., 
Wilmington,  99001324 

New  York  County 

Stone  Street  Historic  District,  Stone,  Pearl 
and  S.  William  Sts.  and  Mill  Ln.,  New 
York,  99001330 

Queens  County 

St.  James  Church,  86-02  Broadway. 
Elmhurst,  99001331 

NORTH  CAROLINA 

Chatham  County 

High  Point  Bending  and  Chair  Company, 
Former,  108  W.  3rd  St.,  Siler  City, 
99001332 

Gates  County 

Freeman,  Joseph,  Farm,  NW  side  of  SR 1213, 
.7  mi.  NE  of  Jet.  SR  1212,  Gates  vicinity, 
99001333 

omo 

Summit  County 

Oakwood  Cemetery  Chapel,  2420  Oakwood 
Dr.,  Cuyahoga  Falls,  99001334 

PENNSYLVANIA 

Venango  County 

Oil  City  North  Side  Historic  District  (Oil 
Industry  Resources  in  Western 
Pennsylvania  MPS)  Roughly  bounded  by 
Conrail  RR,  Manning  St.,  Park  Rd.,  Deer 
St.,  and  Linden,  Hasson,  Bishop,  Carroll 
and  E.  Bissell  Ave..  Oil  City,  99001335 

Wayne  County 

Equinunk  Historic  District  (Upper  Delaware 
Valley,  New  York  and  Pennsylvania,  MPS) 
Generally  following  SR191,  Pine  Mill, 
Lordville,  and  Grocery  Hill  Rds. 
(Buckingham  and  Manchester  Townships), 
Equinunk,  99001336 

PUERTO  RICO 

Guanica  Municipality  Guanica  Landing  Site 
and  Battlefield  Historic  District,  Roughly 
along  PR  332  and  PR  116,  Guanica  vicinity, 
99001337 

RHODE  ISLAND 

Providence  County 

Knight,  Jonathan,  House,  151  Laten  Knight 
Rd.,  Cranston,  99001347 

SOUTH  DAKOTA 

Aurora  County 

South  Dakota  Department  of  Transportation 
Bridge  No.  02-007-220  (Historic  Bridges  in 
South  Dakota  MPS)  Local  Rd.  over  Platte 
Cr.,  White  Lake  vicinity,  99001338 

South  Dakota  Department  of  Transportation 
Bridge  No.  02-012-240  (Historic  Bridges  in 
South  Dakota  MPS)  Local  Rd.  over  Platte 
Cr.,  White  Lake  vicinity,  99001339 

Minnehaha  County 

South  Dakota  Department  of  Transportation 
Bridge  No.  50-196-104  (Historic  Bridges  in 
South  Dakota  MPS]  Local  Rd.  over  Big 
Sioux  R.  (Sverdrup  Township),  Midway 
vicinity,  99001340 


Perkins  County 

South  Dakota  Department  of  Transportation 
Bridge  No.  53-101-196  (Historic  Bridges  in 
South  Dakota  MPS)  Local  Rd.  over  South 
Fork  Grand  R.,  Bison  vicinity,  99001341 

Turner  County 

South  Dakota  Department  of  Transportation 
Bridge  No.  63-016-150  (Historic  Bridges  in 
South  Dakota  MPS)  Local  Rd.  over 
unnamed  creek,  Marion  vicinity,  99001342 

South  Dakota  Department  of  Transportation 
Bridge  No.  63-160-056  (Historic  Bridges  in 
South  Dakota  MPS)  Local  Rd.  over  East 
Fork  of  Vermillion  R.,  Parker  vicinity, 
99001343 

TENNESSEE 

Campbell  County 

Jellico  Commercial  Historic  District,  Roughly 
along  North  and  South  Main  Sts.,  Jellico, 
99001344 

Cumberland  County 

Camp  Nakanawa  Wigwam,  Camp  Nakanawa 
Wigwam  Rd.,  Mayland  vicinity,  99001345 

VERMONT 

Rutland  County 

Brandon  State  School,  US  7,  Brandon, 
99001346 

[FR  Doc.  99-27558  Filed  10-20-99;  8:45  am) 
BHJJNQ  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servic* 

Notica  of  Availability  of  Draft  Director'a 
Order  #35:  Sale  or  Laaae  of  Services, 
Rasourcas,  or  Water  Availabia  within 
an  Area  of  the  National  Park  System 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  National  Park  Service 
(NPS)  is  updating  its  system  of  internal 
directives.  Within  this  system,  NPS 
Management  Policies  set  the  broad  ■ 
framework,  provide  direction,  and 
prescribe  the  parameters  for  making 
management  decisions.  Director's 
Orders  provide  specific  instruction  and 
outline  requirements  or  standards 
applicable  to  NPS  functions,  programs 
and  activities.  Special  Directive  78-2: 
Sale  or  Lease  of  Services,  Resources,  or 
Water  Available  within  an  Area  of  the 
National  Park  System  was  issued  as  an 
NPS  directive  on  March  30, 1978.  The 
NPS  is  updating  and  clarifying  Special 
Directive  78-2  and  converting  it  to 
Director's  Order  #35:  Sale  or  Lease  of 
Services,  Resources,  or  Water  Available 
within  an  Area  of  the  National  Park 
System.  The  draft  Director's  Order  #35 
is  available  for  public  review  and 
interested  parties  are  invited  to  provide 
comments. 
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DATES:  Written  comments  will  be 
accepted  on  or  before  November  22, 
1999. 

ADDRESSES:  Draft  Director's  Order  #35: 
Sale  or  Lease  of  Services,  Resources,  or 
Water  Available  within  an  Area  of  the 
National  Park  System  is  available  on  the 
Internet  at  http//www.nps.gov/refdesk/ 
Dorders/index.htm 

Requests  for  copies  and  written 
comments  should  be  sent  to  Chuck 
Pettee,  National  Park  Service,  Water 
Resources  Division,  1201  Oakridge 
Drive,  Suite  250,  Fort  Collins,  CO 
80525. 

FOR  FUFrraER  INFORMATION  CONTACT: 
Chuck  Pettee  at  (970)  225-3505. 
SUPPLEMENTARY  INFORMATION:  Special 
Directive  78-2:  Sale  or  Lease  of 
Services,  Resources,  or  Water  Available 
within  an  Area  of  the  National  Park 
System  was  issued  on  March  30, 1978, 
to  establish  standards  for  applying  the 
authority  in  section  3(e)  of  Public  Law 
91-383  (84  Stat.  827).  The  NPS  is 
revising  Special  Directive  78-2  to  fit  the 
new  NPS  Directive  System  format  and 
to  incorporate  new  policy  and 
procedure  decisions  made  dvuing  the 
intervening  time  period.  Upon  final 
approval  of  Director's  Order  #35:  Sale  or 
Lease  of  Services,  Resources,  or  Water 
Available  within  an  Area  of  the  National 
Park  System,  Special  Directive  78-2: 
Sale  or  Lease  of  Services,  Resources,  or 
Water  Available  within  an  Area  of  the 
National  Park  System  will  be  rescinded. 

Dated:  October  15, 1999. 
Abigail  Miller, 

Acting  Associate  Director,  Natural  Resource 

Stewardship  and  Science. 

[FR  Doc.  99-27557  Filed  10-20-99;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Rectamation 

Quarterly  Status  Report  of  Water 
Service,  Repayment,  and  Other  Water- 
Related  Contract  Negotiations 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of 
proposed  contractual  actions  that  are 
new,  modified,  discontinued,  or 
completed  since  the  last  publication  of 
this  notice  on  July  21, 1999.  The  January 
22, 1999,  notice  should  be  used  as  a 
reference  point  to  identify  changes.  This 
notice  is  one  of  a  variety  of  means  used 
to  inform  the  public  about  proposed 
contractual  actions  for  capital  recovery 
and  management  of  project  resources 
and  facilities.  Additional  Bureau  of 


Reclamation  (Reclamation) 
aimouncements  of  individual  contract 
actions  may  be  published  in  the  Federal 
Register  and  in  newspapers  of  general 
circulation  in  the  areas  determined  by 
Reclamation  to  be  affected  by  the 
proposed  action.  Armoimcements  may 
be  in  the  form  of  news  releases,  legal 
notices,  official  letters,  memorandums, 
or  other  forms  of  written  material. 
Meetings,  workshops,  and/or  hearings 
may  also  be  used,  as  appropriate,  to 
provide  local  publicity.  The  public 
participation  procedures  do  not  apply  to 
proposed  contracts  for  sale  of  surplus  or 
interim  irrigation  water  for  a  term  of  1 
year  or  less.  Either  of  the  contracting 
parties  may  invite  the  public  to  observe 
contract  proceedings.  All  public 
participation  procedures  will  be 
coordinated  with  those  involved  in 
complying  with  the  National 
Environmental  Policy  Act. 
ADDRESSES:  The  identity  of  the 
approving  officer  and  other  information 
pertaining  to  a  specific  contract 
proposal  may  be  obtained  by  calling  or 
writing  the  appropriate  regional  office  at 
the  address  and  telephone  number  given 
for  each  region  in  the  supplementary 
information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Simons,  Manager,  Water 
Contracts  and  Repa)anent  Office,  Bureau 
of  Reclamation,  PO  Box  25007,  Denver, 
Colorado  80225-0007,  telephone  303- 
445-2902. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  226  of  the  Reclamation 
Reform  Act  of  1982  (96  Stat.  1273)  and 
43  CFR  426.20  of  the  rules  and 
regulations  published  in  52  FR  11954, 
Apr.  13, 1987,  Reclamation  will  publish 
notice  of  the  proposed  or  amendatory 
contract  actions  for  any  contract  for  the 
deUvery  of  project  water  for  authorized 
uses  in  newspapers  of  general 
circulation  in  the  affected  area  at  least 
60  days  prior  to  contract  execution. 
Pursuant  to  the  "Final  Revised  Public 
Participation  Procedures"  for  water 
resource-related  contract  negotiations, 
published  in  47  FR  7763,  Feb.  22,  1982, 
a  tabulation  is  provided  of  all  proposed 
contractual  actions  in  each  of  the  five 
Reclamation  regions.  Each  proposed 
action  is,  or  is  expected  to  be,  in  some 
stage  of  the  contract  negotiation  process 
in  1999.  When  contract  negotiations  are 
completed,  and  prior  to  execution,  each 
proposed  contract  form  must  be 
approved  by  the  Secretary  of  the 
Interior,  or  pursuant  to  delegated  or 
redelegated  authority,  the  Commissioner 
of  Reclamation  or  one  of  the  regional 
directors.  In  some  instances, 
congressional  review  and  approval  of  a 
report,  water  rate,  or  other  terms  and 


conditions  of  the  contract  may  be 
involved. 

Public  participation  in  and  receipt  of 
comments  on  contract  proposals  will  be 
facilitated  by  adherence  to  the  following 
procedures: 

1.  Only  persons  authorized  to  act  on 
behalf  of  the  contracting  entities  may 
negotiate  the  terms  and  conditions  of  a 
specific  contract  proposal. 

2.  Advance  notice  of  meetings  or 
hearings  will  be  furnished  to  those 
parties  that  have  made  a  timely  written 
request  for  such  notice  to  the 
appropriate  regional  or  project  office  of 
Reclamation. 

3.  Written  correspondence  regarding 
proposed  contracts  may  be  made 
available  to  the  general  pubUc  pursuant 
to  the  terms  and  procedures  of  the 
Freedom  of  Information  Act  (80  Stat. 
383),  as  amended. 

4.  Written  comments  on  a  proposed 
contract  or  contract  action  must  be 
submitted  to  the  appropriate  regional 
officials  at  the  locations  and  within  the 
time  limits  set  forth  in  the  advance 
public  notices. 

5.  All  written  comments  received  and 
testimony  presented  at  any  public 
hearings  will  be  reviewed  and 
simimarized  by  the  appropriate  regional 
office  for  use  by  the  contract  approving 
authority. 

6.  Copies  of  specific  proposed 
contracts  may  be  obtained  from  the 
appropriate  regional  director  or  his 
designated  public  contact  as  they 
become  available  for  review  and 
comment. 

7.  In  the  event  modifications  are  made 
in  the  form  of  a  proposed  contract,  the 
appropriate  regional  director  shall 
determine  whether  repubUcation  of  the 
notice  and/or  extension  of  the  comment 
period  is  necessary. 

Factors  considered  in  making  such  a 
determination  shall  include,  but  are  not 
Umited  to:  (i)  The  significance  of  the 
modification,  and  (ii)  the  degree  of 
public  interest  which  has  been 
expressed  over  the  course  of  the 
negotiations.  As  a  minimum,  the 
regional  director  shall  furnish  revised 
contracts  to  all  parties  who  requested 
the  contract  in  response  to  the  initial 
public  notice. 

Acronym  Definitions  Used  Herein 

(BON)  Basis  of  Negotiation 

(BCP)  Boulder  Canyon  Project 

(CAP)  Central  Arizona  Project 

(CUP)  Central  Utah  Project 

(CVP)  Central  Valley  Project 

(CRSP)  Colorado  River  Storage  Project 

(D&MC)  Drainage  and  Minor 

Construction 
(FR)  Federal  Register 
(IDD)  Irrigation  and  Drainage  District 
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(ID}  Irrigation  District 

(M&I)  Municipal  and  Industrial 

(NEPA)  National  Environmental  Policy 

Act 
(O&M)  Operation  and  Maintenance 
(P-SMBP)  Pick-Sloan  Missouri  Basin 

Program 
(PPR)  Present  Perfected  Right 
(RRA)  Reclamation  Reform  Act 
(R&B)  Rehabilitation  and  Betterment 
(SOD)  Safety  of  Dams 
(SRPA)  Small  Reclamation  Projects  Act 
(WCUA)  Water  Conservation  and 

Utilization  Act 
(WD)  Water  District 

Pacific  Northwest  Region:  Bureau  of 
Reclamation,  1150  North  Curtis  Road, 
Suite  100,  Boise,  Idaho  83706-1234, 
telephone  208-378-5346. 

Completed  contract  actions: 

17.  Juniper  Flat  District  Improvement 
Company,  Wapinitia  Project,  Oregon: 
Repayment  contract  for  reimbursable 
cost  of  dam  safety  repairs  to  Wasco 
Dam.  This  contract  was  executed  in 
August  1999. 

Mid-Pacific  Region:  Bureau  of 
Reclamation,  2800  Cottage  Way, 
Sacramento,  CaUfomia  95825-1898, 
telephone  916-978-5250. 

New  contract  actions: 

41.  Resource  Renewal  Institute,  CVP, 
California:  Proposed  water  piuchase 
agreement  with  Resoiut:e  Renewal 
Institute  for  the  permanent  purchase  of 
water  rights  on  Butte  Creek  for  instream 
flow  purposes. 

42.  Sacramento  Area  Flood  Control 
Agency,  CVP,  California:  Execution  of  a 
long-term  Operations  Agreement  for 
flood  control  operations  of  Folsom  Dam 
and  Reservoir  to  allow  for  recovery  of 
costs  associated  with  operating  a 
variable  flood  control  pool  of  400,000  to 
670,000  acre-feet  of  water  during  the 
flood  control  season.  This  agreement  is 
to  conform  to  Federal  law. 

Modified  contract  actions: 
2.  Contractors  from  the  American 
River  Division,  Buchanan  Unit,  Cross 
Valley  Canal,  Delta  Division,  Friant 
Division,  Hidden  Unit,  Sacramento 
River  Division,  San  Felipe  Division, 
Shasta  Division,  Trinity  River  Division, 
and  West  San  Joaquin  Division,  CVP, 
California:  Early  renewal  of  existing 
long-term  and  interim  renewal  water 
service  contracts  with  contractors 
having  contracts  which  expire  between 
2000  and  2001;  water  quantities  for 
these  contracts  total  in  excess  of  5.6M 
acre-feet.  These  contract  actions  will  be 
accomplished  through  long-term 
renewal  contracts  pursuant  to  Pub.  L. 
102-575.  Prior  to  completion  of 
negotiation  of  long-term  renewal 
contracts,  existing  interim  renewal 
water  service  contracts  may  be  renewed 


through  successive  interim  renewal  of 
contracts. 

14.  Mercy  Springs  WD,  CVP, 
California:  Partial  assignment  of  about 
7,000  acre-feet  of  Mercy  Springs  WD's 
water  service  contract  to  Westlands  WD 
for  agricultural  use. 

29.  Widren  WD,  CVP,  California: 
Assignment  of  2,940  acre-feet  of  The 
District's  water  service  contract  to  the 
City  of  Tracy.  The  assignment  will 
require  approval  of  conversion  of  the 
District's  CVP  irrigation  water  to  M&I 
water. 

33.  Sierra  Pacific  Power  Company, 
Town  of  Femley,  State  of  California, 
City  of  Reno.  City  of  Sparks,  Washoe 
Coimty,  State  of  Nevada,  Truckee- 
Carson  ID,  and  any  other  local  interest 
or  Native-American  Tribal  interest,  who 
may  have  negotiated  rights  imder  Pub. 
L.  101-618;  Nevada  and  California: 
Contract  for  the  storage  of  non-Federal 
water  in  Truckee  River  reservoirs  as 
authorized  by  Pub.  L.  101-618  and  the 
Preliminary  Settlement  Agreement.  The 
contracts  shall  be  consistent  with  the 
Truckee  River  Water  Quality  Settlement 
Agreement  and  the  terms  and 
conditions  of  the  proposed  Truckee 
River  Operating  Agreement. 

Discontinued  contract  actions: 

22.  Reno,  Sparks,  and  Washoe 
County;  Washoe  and  Truckee  Storage 
Projects;  Nevada  and  California: 
Contract  for  the  storage  of  non-Federal 
water  in  Truckee  River  reservoirs  as 
authorized  by  Pub.  L.  101-618  and 
consistent  with  the  terms  and 
conditions  of  the  Truckee  River  Water 
Quality  Settlement  Agreement. 

23.  Sierra  Pacific  Power  Company  and 
Washoe  County  Water  Conservation 
District;  Washoe  and  Truckee  Storage 
Projects;  Nevada  and  California: 
Contract  for  the  storage  of  non-Federal 
water  in  Truckee  River  reservoirs  as 
authorized  by  Pub.  L.  101-618  and 
consistent  with  the  terms  and 
conditions  of  the  proposed  Truckee 
River  Operating  Agreement. 

Completed  contract  action: 
4.  Sacramento  River  settlement 
contractors,  CVP,  California: 
Administrative  policy  for  voluntary 
contract  assignments  which  provides  for 
repayment  of  O&M  deficit(s),  and 
pajmient  by  assignee  of  the  CVP  cost-of- 
service  rate  as  determined  in  accordance 
with  the  current  CVP  ratesetting  policy. 
Administrative  policy  letter  dated 
October  15, 1998,  and  in  process  of 
mailing  fact  sheet/policy  to  interested 
parties. 

Lower  Colorado  Region:  Bureau  of 
Reclamation,  PO  Box  61470  (Nevada 
Highway  and  Park  Street),  Boulder  City, 
Nevada  89006-1470,  telephone  702- 
293-8536. 


New  contract  actions: 

64.  Litchfield  Park  Service  Company. 
CAP.  Arizona:  Assignment  of  1.200 
acre-feet  of  CAP  M&I  water  to  the  City 
of  Scottsdale. 

65.  Brooke  Water,  L.L.C.,  CAP, 
Arizona:  Assignment  of  3,932  acre-feet 
of  CAP  M&I  water  to  Circle  City  Water 
Company. 

66.  California  WDs,  BCP,  California: 
Incorporate  into  the  water  deUvery 
contracts  with  several  water  districts 
(Coachella  Valley  WD,  Imperial  ID,  Palo 
Verde  ID,  and  The  Metropolitan  WD  of 
Southern  California),  through  new 
contracts,  contract  amendments, 
contract  approvals,  or  other  appropriate 
means,  the  agreement  to  be  reached 
among  those  water  districts  to  (i) 
quantity  the  Colorado  River  water 
entitlements  for  Coachella  Valley  WD 
and  Imperial  ID  and  (ii)  provide  a  basis 
for  water  transfers  among  California 
water  districts. 

67.  Coachella  Valley  WD,  BCP, 
California:  Amend  contract  designated 
symbol  14-20-650,  contract  No.  631, 
which  authorizes  the  United  States  to 
construct  irrigation  and  drainage  works 
for  certain  Indian  lands  within  the 
District,  to  provide  for  construction  of 
necessary  facilities  to  allow  water 
deliveries  for  irrigation  of  up  to  322 
acres  of  lands  on  the  Torres-Martinez 
Indian  Reservation  located  within  the 
District's  improvement  district  No.  1. 

Modified  contract  action: 

55.  E&R  Water  Company,  CAP, 
Arizona:  Assigiunent  of  rights,  title,  and 
interest  in  CAP  water  delivery 
subcontract  for  161  acre-feet  of  M&I 
water  to  Pine  Water  Company. 

Completed  contract  action: 

25.  United  States  Navy.  BCP.  Niland, 
California:  Contract  for  23  acre-feet  of 
surplus  Colorado  River  water  for 
domestic  use  delivered  through  the 
Coachella  Canal. 

Upper  Colorado  Region:  Bureau  of 
Reclamation,  125  South  State  Street, 
Room  6107,  Salt  Lake  City.  Utah  84138- 
1102,  telephone  801-524-3691. 

New  contract  actions: 

(h)  R&D  Investment,  LTD.,  Aspinall 
Unit,  CRSP,  Colorado:  Contract  for  1 
acre-foot  to  support  augmentation  plan. 
R&D  Investment  has  filed  an  application 
with  the  Division  4  Water  Court  of  the 
State  of  Colorado  seeking  decrees  for  up 
to  seven  domestic  weUs  to  serve  R&D 
Investment  with  domestic,  single- 
family,  residential  use;  lawn  and  garden 
irrigation;  and  fire  protection. 

20.  Mancos  Water  Conservancy 
District,  Mancos  Project,  Colorado: 
Amendment  to  repayment  contract  with 
the  District  to  increase  the  form  unit  size 
(for  acreage  limitation  purposes)  from 
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160  to  750  acres,  pursuant  to  the  Water 
Conservation  and  Utilization  Act  of 
1939. 
Modified  contract  action: 
16.  Dolores  Water  Conservancy 
District,  Dolores  Project,  Colorado: 
Carriage  contract  with  the  District  to 
carry  up  to  6,000  acre-feet  of  non-project 
water  in  project  faciUties  under  the 
authority  of  the  Warren  Act  of  1911. 
Completed  contract  action: 
(g)  Whetstone  Vista  L.L.C.,  Aspinall 
Unit,  CRSP,  Colorado:  Contract  for  1 
acre-foot  to  support  augmentation  plans, 
Water  Division  Court  No.  4,  State  of 
Colorado  (Case  No.  96CW298),  to 
provide  for  single-family  residential  use, 
irrigation,  and  livestock  watering. 
Great  Plains  Region:  Bureau  oi 
Reclamation,  PO  Box  36900,  Federal 
Building,  316  North  26th  Street, 
Billings,  Montana  59107-6900, 
telephone  406-247-7730. 
New  contract  actions: 

43.  Northern  Colorado  Water 
Conservancy  District,  Colorado-Big 
Thompson  Project,  Colorado:  Acting  by 
and  through  the  Pleasant  Valley 
Pipeline  Project  Water  Activity 
Enterprise,  beginning  discussions  and 
draft  BON  for  a  long-term  contract  for 
conveyance  of  nonproject  water  through 
Colorado-Big  Thompson  Project 
facilities. 

44.  Tom  Green  Covmty  Water  Control 
and  Improvement  District  No.  1,  San 
Angelo  Project,  Texas:  TTie  District  is 
requesting  a  deferment  of  its  2000 
construction  payment.  In  the  process  of 
developing  a  BON. 

Modified  contract  actions: 

15.  Fort  Shaw  ID,  Sim  River  Project, 
Montana:  Contract  for  SOD  costs  for 
repairs  to  Willow  Creek  Dam. 

20.  Fort  Clark  ID,  P-SMBP,  North 
Dakota:  Negotiation  of  water  service 
contract  to  continue  delivery  of  project 
water  to  the  District. 

37.  Greenfields  ID,  Sun  River  Project, 
Montana:  Contract  for  additional  SOD 
costs  for  repairs  to  Willow  Creek  Dam. 

Completed  contract  actions: 

35.  Green  Moimtain  Reservoir, 
Colorado-Big  Thompson  Project, 
Colorado:  In  compliance  with  the 
October  1996  Stipulation  and 
Agreement,  Orchard  Mesa  Check  Case 
No.  91CW247,  Colorado  Water  Division 
No.  5,  Reclamation  is  cxurently 
negotiating  a  long-term  Operating 
Agreement  among  Colorado  Public 
Service  Company  of  Colorado,  Orchard 
Mesa  ID,  and  Grand  Valley  Water  Users 
Association,  for  delivery  of  surplus 
Green  Mountain  Reservoir  water  to  the 
Federal  Grand  Valley  Power  Plant. 

37.  Greenfields  ID,  Sun  River  Project, 
Montana:  Contract  for  additional  SOD 


costs  for  repairs  to  Willow  Creek  Dam. 
Contract  has  been  executed. 

Dated:  October  14,  1999. 
A.  Jack  Gamer, 

Acting  Deputy  Director,  Office  of  Policy. 
[FR  Doc.  99-27471  Filed  10-2O-«9;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[DEA  186P] 

Controlied  SutMtances:  Proposed 
Aggregate  Production  Quotas  for  2000 

AGENCY:  Drug  Enforcement 
Administration  (DEA),  Justice. 
ACTION:  Notice  of  proposed  year  2000 
aggregate  production  quotas. 

SUMMARY:  This  notice  proposes  initial 
year  2000  aggregate  production  quotas 
for  controlled  substances  in  Schedules  I 
and  n  of  the  Controlled  Substances  Act 
(CSA). 

DATES:  Comments  or  objections  should 
be  received  on  or  before  November  22, 
1999. 

ADDRESSES:  Send  comments  or 
objections  to  the  Deputy  Administrator, 
Drug  Enforcement  Administration, 
Washington,  D.C.  20537,  Attn.:  DEA 
Federal  Register  Representative  (CCR). 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  L.  Sapienza,  Chief,  Drug  and 
Chemical  Evaluation  Section,  E)rug 
Enforcement  Administration, 
Washington,  D.C.  20537,  Telephone: 
(202) 307-7183. 

SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  CSA  (21  U.S.C.  826)  requires 
that  the  Attorney  General  establish 
aggregate  production  quotas  for  each 
basic  class  of  controlled  substance  listed 
in  Schedules  I  and  II.  This 
responsibility  has  been  delegated  to  the 
Administrator  of  the  DEA  by  Section 
0.100  of  Title  28  of  the  Code  of  Federal 
Regulations.  The  Administrator,  in  turn, 
has  redelegated  this  function  to  the 
Deputy  Administrator  of  the  DEA 
pursuant  to  Section  0.104  of  Title  28  of 
the  Code  of  Federal  Regulations. 

The  proposed  year  2000  aggregate 
production  quotas  represent  those 
quantities  of  controlled  substances  that 
may  be  produced  in  the  United  States  in 
2000  to  provide  adequate  supplies  of 
each  substance  for:  the  estimated 
medical,  scientific,  research,  and 
industrial  needs  of  the  United  States; 
lawful  export  requirements:  and  the 
establishment  and  maintenance  of 
reserve  stocks.  These  quotas  do  not 


include  imports  of  controlled 
substances  for  use  in  industrial 
processes. 

In  determining  the  proposed  year 
2000  aggregate  production  quotas,  the 
Deputy  Administrator  considered  the 
following  factors:  total  actual  1998  and 
estimated  1999  and  2000  net  disposals 
of  each  substance  by  all  manufactiu'ers: 
estimates  of  1999  year-end  inventories 
of  each  substance  and  of  any  substance 
manufactured  from  it  and  trends  in 
accumulation  of  such  inventories: 
product  development  requirements  of 
both  bulk  and  finished  dosage  from 
manufactiu^rs;  projected  demand  as 
indicated  by  procurement  quota 
applications  filed  pm^uant  to  Section 
1303.12  of  Title  21  of  the  Code  of 
Federal  Regulations;  and  other  pertinent 
information. 

In  the  past,  the  basic  class 
methamphetamine  has  been  listed  as 
desoxyephedrine  for  aggregate 
production  quota  purposes.  For 
clarification,  the  desoxyephedrine 
aggregate  production  quota  was  divided 
into  a  methamphetamine  for  sale  quota 
and  a  levo-desoxyephedrine  quote.  The 
aggregate  production  quota  for 
methamphetamine  for  conversion  was 
listed  separately.  In  order  to  more 
accurately  reflect  the  nomenclative  used 
in  Section  1308.12(d)  of  Title  21  of  the 
Code  of  Federal  Regulations,  levo- 
desoxyephedrine,  methamphetamine 
(for  sale)  and  methamphetamine  (for 
conversion)  are  now  listed  under  the 
basic  class  of  methamphetamine. 

Pursuant  to  Section  1303  of  Title  21 
of  the  Code  of  Federal  Regulations,  the 
Deputy  Administrator  of  the  DEA  will, 
in  early  2000,  adjust  aggregate 
production  quotas  and  individual 
manufacturing  quotas  allocated  for  the 
year  based  upon  1999  year -end 
inventory  and  actual  1999  disposition 
data  supplied  by  quota  recipients  for 
each  basic  class  of  Schedule  I  or  II 
controlled  substance. 

Therefore,  under  the  authority  vested 
in  the  Attorney  General  by  Section  306 
of  the  CSA  of  1970  (21  U.S.C.  826), 
delegated  to  the  Administrator  of  the 
DEA  by  Section  0.100  of  Title  28  of  the 
Code  of  Federal  Regulations,  and 
redelegated  to  the  Deputy  Administrator 
pursuant  to  Section  0.104  of  Title  28  of 
the  Code  of  Federal  Regulations,  the 
Deputy  Administrator  hereby  proposes 
that  the  year  2000  aggregate  production 
quotas  for  the  following  controlled 
substances,  expressed  in  grams  of 
anhydrous  acid  or  base,  by  estabUshed 
as  follows: 
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Basic  class 


Proposed  year 
2000  quotas 


Schedule  I 


2.5-Dimefhoxyamphetamine 

2,5-Dimethoxy-4-ethylamphetamine  (DOET)  

3-Methytfentanyl „ 

3-Methylthiofentanyl , 

3,4-Methy!enedioxyamphetamine  (MDA)  , 

3,4-Methylenedioxy-N-ethylamphetamine  (MDEA) 
3.4-Methylenedioxymethamphetamine  (MDMA)  ... 

3,4,5-Trimethoxyamphetamine  

4-Bromo-2,5-Dimethoxyamphetamine  (DOB) , 

4-Bromo-2.5-Dimethoxyphenethytamine  (2-CB) .... 

4-Methoxyamphetamine  

4-Methylaminorex  

4-Methyl-2,5-Dimethoxyaniphetamine  (DOM) 

5-Methoxy-3,4-Methylenedioxyamphetamine 

Acetyl-alpha-methylfentanyl , 

Acetyldihydrocodeine 

Acetylmethadot  , 

Allylprodine  n...^..... « 

Alphacetylmethadol „ 

Alpha-ethyttryptamine 

Alphameprodine - 

AlphamethadoJ 

Alpha-methylfentanyl 

Alpha-methylthiofentanyi ^ 

Aminorex ~ 

Benzytmorphine  ^ ~ 

Betacetyimethadol  

Beta-liydroxy-3-methytferrtanyl  .•. 

Beta-hydroxytentanyt 

Betameprodine  ..A^„ 

Betamethadd .i. „ 

Betaprodine 

Bufotenine 

Cathinone » ...— • 

Codeine-N-oxide 

Diethyltryptamine 

Diferraxin ^ „ 

Dihydromorphine 

DimethyJtryptamine ....... 

Heroin  

Hydroxypethidine  

Lysergic  acid  diettiylamine  (LSD) _ 

Mescaline 

Methaqualone , 

Methcathinone  -. 

Morphlne-N-oxide  

N,N-Dimethylamphetamine 

N-Ethyl-1-Phenylcyclohexylamine  (PCE)  

N-Ethylamphetamine  

N-Hydroxy-3,4-Methylenedioxyamphetamine 

Noracymethadol „ 

Norlevorphanol 

Normethadone  

Normorphine 

Para-tluorofentanyl 

Pholcodine 

Propiram 

Psilocyt)in 

Psilocyn 

Tetrahydrocannabinols  

Thiofentanyl  .,.....„. 

Trimeperidine , 


10,001,000 
2 
14 
2 
20 
30 
20 
2 
2 
2 
201,000 
3 
2 
2 
2 
2 
7 
2 
7 
2 
2 
2 
2 
2 
7 
2 
2 
2 
2 
2 
2 
2 
2 
9 
2 
2. 
10,000 
8 
3 
^  2 
2 
38 
7 
17 
9 
2 
7 
5 
7 
2 
2 
2 
7 
7 
2 
2 
415,000 
2 
2 
101,000 
2 
2 


Schedule  II 


1-Phenylcyclohexylamine  

1  -Piperidinocyclohexanecart)onltrile  (FCC) 

Alfentanil  

Alphaprodine 

Amobarbital .- 

Amphetamine „ „ 


12 

10 

3,800 

2 

12 

9,007,000 
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Basic  dass 


Cocaine 

Codeine  (for  sale) 

Codeine  (tor  conversion) 

Dextropropoxyphene 

Dihydrocodeine 

Diphenoxylate 

Ecgonine 

Ethyimorphine 

Fentanyl 


Giutethimide 

Hydrocodone  (for  sale) 

Hydrocodone  (for  conversion)  

Hydromorphone  

Isometfiadone  

Levo-alphacetytmethadol  (LAAM) 

Levometfiorphan , 

Levorphanoi  „ „ 

Meperidine 


Metazocine 

Metfiadone  (for  sale)  1!!™!!"!!!!!!!!!!"!!!!!!!!!! 

Methadone  (for  conversion) „ .. -. „ „.........„„ „ „. 

Methadone  Intermediate „ „„ .-...„ ,...„.„.„. ...,„..^„ '. ^.... 

Methamphetamine  „ ...: !~!..!"!."!".!.""!"",'!."!!""" 

595,000  grams  of  devo-desxyephedine  for  use  in  a  non-controlled,  non-prescription  product:  750.000  grams  for  meth- 
amphetamine for  conversion  to  a  Schedule  III  product;  and  74,000  grams  for  methamphetamine  (for  sale) 

Methylphenidate .,.,„ 

Morphine  (for  sale)  ; 

Morphine  (for  conversion) ; ; 

Nabilone „ „ _ „ ..........."...... 

Noroxymorphone  (for  sale) „..,...„..„.„ „ ..,!."]"" 

Noroxymorphone  (for conversion) ,...„ „..„ _ .......". "^..'. 

Opium  ,.„..w... .1 ..„ . ....".."...™™"!™.!;!!!!""" 

Oxycodone  (for  sale) „, _ „ ' [ '..'................ 

Oxycodone  (for  conversion)  ., „ „.... 

Oxymorphone '...".' 

Pentot)arbital [[[^, 

Phencyclidine 

Phenmetrazine „ , 

Phenylacetone  .... - 

Secobarbital .„ 

Sufentanil „„ „ 

Thebaine „ 


Proposed  year 
2000  quotas 


251,000 

54.504,000 

52,384,000 

114.078,000 

268,000 

615,000 

36,000 

12 

269.000 

2 

20,208,000 

20,700,000 

856,000 

12 

201,000 

2 

16,000 

10,731,000 

1 

8,347,000 

600.000 

9,503,000 

1,419.000 


14,957,000 

14,706,000 

97,160.000 

2 

25,000 

2,067,000 

720,000 

22,020,000 

271,000 

166.000 

22,037,000 

41 

2 

10 

22 

852 

35.102,000 


The  Deputy  Administrator  further 
proposes  that  aggregate  production 
quotas  for  all  other  Schedules  I  and  II 
controlled  substances  included  in 
Sections  1308.11  and  1308.12  of  Title  21 
of  the  Code  of  Federal  Regulations  be 
established  at  zero. 

All  interested  persons  are  invited  to 
submit  their  comments  and  objections 
in  writing  regarding  this  proposal.  A 
person  may  object  to  or  comment  on  the 
proposal  relating  to  any  of  the  above- 
mentioned  substances  without  filing 
comments  or  objections  regarding  the 
others.  If  a  person  believes  that  one  or 
more  of  these  issues  warrant  a  hearing, 
the  individual  should  so  state  and 
summarize  the  reasons  for  this  belief. 

In  the  event  that  comments  or 
objections  to  this  proposal  raise  one  or 
more  issues  which  the  Deputy 
Administrator  finds  warrant  a  hearing, 
the  Deputy  Administrator  shall  order  a 
public  hearing  by  notice  in  the  Federal 
Register,  simmiarizing  the  issues  to  be 


heard  and  setting  the  time  for  the 
hearing. 

The  Office  of  Management  and  Budget 
has  determined  that  notices  of  aggregate 
production  quotas  are  not  subject  to 
centralized  review  under  Executive 
Order  12866.  This  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  this  matter  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  Deputy  Administrator  hereby 
certifies  that  this  action  will  have  no 
significant  impact  upon  small  entities 
whose  interests  must  be  considered 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  6501  et  seq.  The  establishment  of 
aggregate  production  quotas  for 
Schedules  I  and  II  controlled  substances 
is  mandated  by  law  and  by  international 
treaty  obligations.  Aggregate  production 
quotas  apply  to  approximately  200  DEA 


registered  bulk  and  dosage  form 
manufacturers  of  Schedules  I  and  n 
controlled  substances.  The  quotas  re 
necessary  to  provide  for  the  estimated 
medical,  scientific,  research  and 
industrial  needs  of  the  United  States,  for 
export  requirements  and  the 
establishment  and  maintenance  of 
reserve  stocks.  While  aggregate 
production  quotas  are  of  primary 
importance  to  large  manufacturers,  their 
impact  upon  small  entities  is  neither 
negative  nor  beneficial.  Accordingly,  the 
Deputy  Administrator  has  determined 
that  this  action  does  not  require  a 
regulatory  flexibility  analysis. 

Dated:  October  12. 1999. 
Donnie  R.  Marshall, 

Deputy  Administrator. 

[FR  Dcx:.  99-27428  Filed  10-20-99;  8:45  am) 

BNXING  CODE  4410-OB-M 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Haaltli 
Administration 

[Doctot  No.  ICR-1218-0215(2000)] 

Personal  Protsetiva  Equipment  for 
Sliipyard  Employment;  Extonaion  of 
the  Offica  of  Management  and 
Budgefa  (OMB)  Approval  of  an 
Intennatlon  Collactlon  (Paperworlc) 
Request 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA);  Labor. 
ACnON:  Notice  of  an  opportunity  for 
public  comment. 

summary:  OSHA  solicits  comments 
ccmceming  the  proposed  extension  by 
OMB  of  the  information  collection 
requirements  contained  in  the  standard 
on  Personal  Protective  Equipment  for 
Shipyard  Employment  (PiPE).  29  CFR 
1915.152(b)(4)  and  (e)(4). 

Request  fiir  Comment 

The  Agency  seeks  comments  on  the 
following  issues: 

•  Whether  the  information  collection 
requirements  are  necessary  for  the 
proper  performance  of  the  Agency's 
functions,  including  whether  the 
information  is  useful; 

•  The  acciuacy  of  the  Agency's 
estimate  of  the  burden  (time  and  costs) 
of  the  information  collection 
requirements,  including  the  vaUdity  of 
the  methodology  and  assumptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated, 
electronic,  mechanical,  and  other 
technological  information  and 
transmission  collection  techniques. 
DATES:  Submit  written  comments  on  or 
before  December  20, 1999. 
AOORESSES:  Submit  written  comments 
to  the  Docket  OfBce,  Docket  No.  ICR- 
1218-0215(2000),  Occupational  Safety 
and  Hedth  Administration,  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitution  Avenue,  N.W., 
Washington,  DC  20210;  telephone:  (202) 
693-2350.  Commenters  may  transmit 
written  comments  of  10  pages  or  less  in 
length  by  facsimile  to  (202)  693-1648. 
FOn  FURTHER  INFORMATION  CONTACT: 
Theda  Kenney,  Directorate  of  Safety 
Standards  Programs,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-3605, 
200  Constitution  Avenue,  N.W., 
Washington.  DC  20210;  telephone:  (202) 
693-2222.  A  copy  of  the  Agency's 
Information  Collection  Request  (ICR) 


supporting  the  need  for  the  information 
collection  requirements  contained  in  the 
standard  on  Personal  Protective 
Equipment  for  Shipyard  Employment 
(29  CFR  1915.152)  is  available  for 
inspection  and  copying  in  the  Docket 
Office,  or  mailed  on  request  by 
telephoning  Theda  Kenney  at  (202)  693- 
2222  or  Barbara  Bielaski  at  (202)  693- 
2444.  For  electronic  copies  of  the  ICR, 
contact  OSHA  on  the  Internet  at 
http://www.osha.gov/comp-links.html, 
and  click  on  "Information  Collection 
Requests." 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  widi  an  opportunity  to 
comment  on  proposed  and  continuing 
information  collection  requirements  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  O'RA-gS)  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
ensures  that  information  is  in  die 
desired  format,  reporting  biurden  (time 
and  costs)  is  minimal,  coUection 
instruments  are  clearly  understood,  and 
OSHA's  estimate  of  the  information 
collection  biuden  is  correct. 

The  Occupational  Safety  and  Health 
Act  of  1970  (the  Act)  authorizes 
information  collection  by  employers  as 
necessary  or  appropriate  for 
enforcement  of  the  Act  or  for  developing 
information  regarding  the  causes  and 
prevention  of  occupational  injuries, 
illnesses,  and  accidents  (29  U.S.C.  657.) 
The  PPE  for  Shipyard  Employment 
standard  require»4hat  all  affected 
employers  conduct  a  hazard  assessment 
and  make  a  determination  regarding 
their  need  for  PPE.  This  is  a  one-time 
obligation  unless  conditions  in  the 
workplace  change  in  such  a  way  that 
new  or  different  hazards  arise,  thereby 
necessitating  an  updated  or  revised 
hazard  assessment.  The  employer  must 
verify  performance  of  the  required 
occupational  hazard  assessment  through 
a  dociunent  that  contains  the  following 
information:  Occupation,  the  date(s)  of 
the  hazard  assessment,  and  the  name  of 
the  person  performing  the  hazard 
assessment.  The  employer  must  also 
verify  that  each  affected  employee 
received  the  required  training  through  a 
document  that  contains  the  following 
information:  Name  of  each  employee 
trained,  the  date(s)  of  training,  and  type 
of  traiiiing  the  employee  received. 

The  information  collection 
requirements  (documentations)  verify 
that  employers  are  in  compliance  with 
the  standard.  OSHA  compliance  officers 


will  require  employers  to  disclose  the 
required  documentation  at  the  time  of 
an  inspection. 

n.  Proposed  Actions 

OSHA  estimates  that  employers  will 
expand  707  burden  hours  to  comply 
with  the  information  collection 
requirements  m  29  CFR  1915.152(b)(4l 
and  (e)(4).  This  is  a  decrease  of  OSHA's 
earlier  estimate  of  1,540  burden  hoius  to 
comply  with  the  information  collection 
requirements  in  the  above  provisions. 

OSHA  will  summarize  the  comments 
submitted  in  response  to  this  notice, 
and  will  include  this  siunmary  in  the 
request  to  OMB  to  extend  the  approval 
of  the  information  collection 
requirements  contained  in  the  above 
standard. 

Type  of  Review:  Extension  of 
currently  approved  information 
collection  requirement. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Titie:  Personal  Protective  Equipment 
for  Shipyard  Employment  (29  CFR 
1915.152). 

OMB  Number:  1218-0215. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions;  Federal 
government;  state,  local  or  tribal 
government. 

Number  of  Respondents:  8,000. 

Frequency:  Varies  (on  occasion, 
annually). 

Average  Time  per  Response:  Varies 
from  five  minutes  (0.08  hour)  to  3  hours. 

Estimated  Total  Burden  Hours:  707. 

m.  Authority  and  Signature 

Charles  N.  Jeffiess,  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506)  and  Secretary  of 
Labor's  Order  No.  6-96  (62  FR  111). 

Signed  at  Washington,  DC,  this  14th  day  of 
October  1999. 
Charles  N.  Jefifress, 
Assistant  Secretary  of  Labor. 
[PR  Doc.  99-27522  Filed  10-20-99;  8:45  am) 
BKIMG  CODE  4S10-2S-M 
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Peneion  and  Welfare  Benefits 
Administration 

[ProhibHad  Transaction  Exemption  99-42; 
Examption  Application  No.  D-10671,  at  ai.] 

Grant  of  Individual  Exemptiona;  Pacific 
Coast  Roofers  Pension  Plan  (the  Plan), 
etaL 

agency:  Pension  and  Welfare  Benefits 
Administration,  Labor. 
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ACTION:  Grant  of  individual  exemptions.     Exemption 


SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  hitemal  Revenue  Code  of  1986  (the 
Code).  . 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
.  Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department,  hi 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasiary  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

hi  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32836, 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Pacific  Coast  Roofers  Pension  Plan  (the 
Plan),  Located  in  San  Jose,  California, 
[Prohibited  Transaction  Exemption  99-42; 
Exemption  Application  No.  D-10671] 


The  restrictions  of  section  406(a)(1)(D) 
of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section 
4975(c)(1)(D)  of  the  Code,  shall  not 
apply  to  the  making  of  loans  by  certain 
banks  (the  Banks),  under  a  loan  program 
(the  Program)  providing  for  loans  to 
Bank  customers  for  residential  and 
commercial  re-roofing  jobs  that  are 
performed  by  contributing  employers  to 
the  Plan,  pursuant  to  an  arrangement  in 
which  the  Plan  will  purchase 
certificates  of  deposit  (the  CDs)  issued 
by  the  Banks,  provided  the  following 
conditions  are  met: 

(a)  Alan  D.  Biller  and  Associates,  hic, 
an  independent  investment  manager 
with  respect  to  the  Plan's  equities  and 
fixed-income  investments,  determines 
on  an  on-going  basis  the 
appropriateness  of  the  Plan's  investment 
of  up  to  5%  of  the  Plan's  total  assets  in 
CDs,  including  CDs  issued  under  the 
Program,  with  respect  to  the  Plan's 
overall  investment  objectives  and  policy 
guidelines; 

(b)  Turner  Dale  Associates,  Inc. 
(TDA),  an  independent  investment 
manager  with  respect  to  the  Plan's 
assets  involved  in  the  Program,  which  is 
also  independent  of  the  Banks,  acts  on 
the  Plan '5  behalf  pursuant  to  a  written 
Investment  Management  Agreement  to 
determine  on  an  on-going  basis  whether 
the  Plan  should  make  each  particular 
investment  in  the  CDs  under  the 
Program,  and  should  continue  or 
terminate  participation  in  the  Program; 

(c)  TDA  determines  at  least  annually 
that  the  Banks  participating  in  the 
Program  are  solvent  institutions,  based 
on  analysis  of  all  relevant  information 
involving  the  Banks'  financial  status; 

(d)  The  requirements  of  section 
408(b)(4)  of  the  Act  are  satisfied  if  any 
Bank  participating  in  the  Program  is  a 
fiduciary  or  other  party  in  interest  with 
respect  to  the  Plan  (see  29  CFR 
2550.408b-^); 

(e)  The  Plan's  CDs  will  have  a 
maturity  date  of  at  least  one  year  from 
the  date  of  issuance  and  will  pay  the 
maximum  rates  of  interest  provided  by 
the  Banks  for  CDs  of  the  same  size  and 
maturity  being  purchased  at  the  time  of 
the  transaction  by  customers  of  the  Bank 
not  participating  in  the  Program; 

(f)  The  Banks  offer  CDs  provided 
under  the  Program  to  other,  unrelated 
customers  in  the  ordinary  course  of 
business; 

(g)  Interest  rates  on  CDs  under  the 
Program,  and  the  total  net  rates  of  return 
to  the  Plan,  taking  into  consideration  all 
expenses  associated  with  the 
transaction,  are  at  least  comparable  to  or 


better  than  those  rates  which  the  Plan 
could  obtain  on  similar  fixed-income 
investments  of  similar  risk  and  term  at 
the  time  of  each  CD  purchase; 

(h)  No  person  who  is  a  party  in 
interest  with  respect  to  the  Plan, 
including  contributing  employers, 
trustees  and  other  plan  fiduciaries, 
receives  a  losm  under  the  Program; 

(i)  The  total  outstanding  amount  of 
CDs  purchased  by  the  Plan  from  the 
Banks  will  not  exceed  5%  of  the  Plan's 
total  assets  at  the  time  of  any 
transaction; 

(j)  No  Plan  trustee  currently  engages 
in  any  personal  or  business  transactions 
with  a  Bank  which  will  be  involved  in 
the  Program,  and  if  a  trustee  engages  in 
such  transactions  in  the  future,  the 
trustee  shall  recuse  himself  or  herself 
with  respect  to  any  decision  regarding 
the  Pro^^m  on  behalf  of  the  Plan; 

(k)  The  Plan's  investment  in  CDs  is 
not  part  of  an  agreement,  arrangement  or 
understanding  designed  to  benefit  any 
investment  manager,  other  Plan 
fiduciary,  or  contributing  employer, 
other  than  to  the  extent  that  residential 
or  commercial  re-roofing  jobs  will  be 
performed  by  contributing  employers  to 
the  Plan;  and 

(1)  If  a  customer  defaults  on  a  loan,  the 
Bank  has  no  claim  against,  or  recourse 
to,  the  CDs  or  other  assets  of  the  Plan. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Departments  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
August  26, 1999  at  64  FR  46725. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Jonas  Builders,  Inc.  Restated  Profit  Sharing 
Plan  (the  Plan),  Located  in  Milwaukee, 
Wisconsin,  [Prohibited  Transaction 
Exemption  99-43;  Exemption  Application 
No.  D-10764J 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  {b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  sale  of 
a  certain  building,  which  contains  a 
warehouse  and  a  single-family  residence 
(collectively;  the  Building),  by  the  Plan 
to  Mr.  Gerald  Jonas,  a  party  in  interest 
with  respect  to  the  Plan,  provided  that 
the  following  conditions  are  satisfied: 

(a)  All  terms  and  conditions  of  the 
sale  are  at  least  as  favorable  to  the  Plan 
as  those  which  the  Plan  could  obtain  in 
an  arm's-length  transaction  with  an 
unrelated  party; 
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(b)  The  fair  market  value  of  the 
Building  has  been  determined  by  an 
independent  qualified  appraiser; 

(c)  The  sale  of  the  Building  is  a  one- 
time transaction  for  cash; 

(d)  The  Plan  does  not  pay  any 
commissions,  costs  or  other  expenses  in 
connection  with  the  sale  of  the 
Building;  and 

(e)  The  Plan  receives  an  amoimt  equal 
to  the  greater  of  either:  (i)  The  original 
acquisition  cost  of  the  Building  plus  any 
improvement  costs  and  real  estate  taxes 
that  were  incurred  by  the  Plan  from  the 
date  the  Building  was  acquired  by  the 
Plan  until  the  date  of  the  sale  (i.e.,  the 
total  cost  of  $1,929,422.73,  as  of 
December  31, 1998);  or  (ii)  the  current 
fair  market  value  of  the  Building,  as 
established  by  an  independent  qualified 
appraiser  at  the  time  of  the  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
August  26, 1999  at  64  FR  46730. 
FOR  FURTHER  mFORMATION  CONTACT: 
Ekaterina  A.  Uzlyan  of  the  Department, 
telephone  (202)  219-«883.  (This  is  not 
a  toll-free  niunber.) 

General  Infonnation 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/ or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these  . 
exemptions  is  subject  to  the  express 


condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accvu'ately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  DC,  this  19th  day  of. 
October,  1999. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor. 
(FR  Doc.  99-27521  Filed  10-20-99;  8:45  am] 

BtLUNO  CODE  4S10-W-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (99-137)] 

NASA  Advisory  Council  (NAC), 
Technology  Subcommittee  of  the  Earth 
Systems  Science  and  Applications 
Advisory  Commitlee;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
annoimces  a  meeting  of  the  NASA 
Advisory  Council,  Technology 
Subcommittee  of  the  Earth  Systems 
Science  and  Applications  Advisory 
Committee. 

DATES:  November  17, 1999,  9:00  a.m.  to 
5:30  p.m. 

ADDRESSES:  NASA  Headquarters,  Room 
MIC3,  300  E  Street  SW,  Washington,  DC 
20546. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Granville  Paules,  Code  YF,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-0706. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Introductions,  Comments,  Adoption 

of  the  Agenda 
— Review  of  the  ESE  Technology 

Development/Investment  Plan  for 

FY2000 
— Discussion  of  external  partnering 

opportimities  (continued  fitim  earlier 

meetings) 


— Review  and  discussion  of  overall 
Technology  Program  performance 
metrics 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  October  18. 1999. 
Matthew  M.  Crouch, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  99-27500  Filed  10-20-99;  8:45  am] 

BILLINCI  CODE  4310-SS-P 


NATIONAL  FOUNDATION  OF  THE 
ARTS  AND  THE  HUMANITIES 

Meetings  of  Humanities  Panel 

agency:  The  National  Endowment  for 

the  Htmianities. 

ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  as  amended), 
notice  is  hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office,  1100 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  S.  Nelson,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Himianities, 
Washington,  D.C.  20506;  telephone 
(202)  606-8322.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  may  be  obtained  by 
contacting  the  Endowrment's  TDD 
terminal  on  (202)  606-8282. 
SUPPLEMENTARY  INFORMATION:  the 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  infonnation  that 
is  likely  to  disclose  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential  and/or  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19, 1993, 1  have  determined 
that  these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)(4). 
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and  (6)  of  section  552b  of  Title  5.  United 
States  Code. 

1.  DATE:  November  1, 1999 
TIME:  8:30  a.m.  to  5:00  p.m. 
ROOM:  315 

PROGRAM:  This  meeting  will  review 
applications  for  NEH/Dodge 
Humanities  Scholar  in  Residence, 
submitted  to  the  Division  of 
Education  at  the  October  15, 1999 
deadline 

2.  DATE:  November  2, 1999 
TIME:  8:30  a.m.  to  5:00  p.m. 
ROOM:  315 

PROGRAM:  This  meeting  will  review 
-applications  for  NEH/Dodge 
Humanities  Scholar  in  Residence, 
submitted  to  the  Division  of 
Education  at  the  October  15, 1999 
deadline 

3.  DATE:  November  2, 1999 
TIME:  9:00  a.m.  to  5:00  p.m. 
ROOM:  415 

PROGRAM:  This  meeting  will  review 
applications  for  Library  and 
Archival  Preservation  and  Access/ 
Reference  Materials,  submitted  to 
the  Division  of  Preservation  and 
Access  at  the  July  1, 1999  deadliiie 

4.  DATE:  November  4, 1999 
TIME:  9:00  a.m.  to  5:00  p.m. 
ROOM:  415 

PROGRAM:  This  meeting  will  review 
applications  for  Library  and 
Archival  Preservation  and  Access/ 
Reference  Materials,  submitted  to 
the  Division  of  Preservation  and 
Access  at  the  July  1, 1999  deadline 

5.  DATE:  November  9, 1999 
TIME:  9:00  a.m.  to  5:00  p.m. 
ROOM:  415 

PROGRAM:  This  meeting  will  review 
applications  for  Library  and 
Archival  Preservation  and  Access/ 
Reference  Materials,  submitted  to 
the  Division  of  Preservation  and 
Access  at  the  July  1, 1999  deadline 

6.  DATE:  November  16, 1999 
TIME:  9:00  a.m.  to  5:00  p.m. 
ROOM:  415 

PROGRAM:  This  meeting  will  review 
applications  for  Library  and 
Archival  Preservation  and  Access/ 
Reference  Materials,  submitted  to 
the  Division  of  Preservation  and 
Access  at  the  July  1, 1999  deadline 

7.  DATE:  November  30, 1999 
TIME:  9:00  a.m.  to  5:00  p.m. 
ROOM:  415 

PROGRAM:  This  meeting  will  review 
applications  for  National  Heritage 
reservation  Program,  submitted  to 
the  Division  of  Preservation  and 
Access  at  the  July  1. 1999  deadline 

Laura  S.  Nelson, 

Advisory  Committee  Management  Officer. 

[FR  Doc.  99-27573  Filed  10-20-99;  8:45  am] 

MLUNG  CODE  7536-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Notice  Of  Permits  Issued  Under  the 
Antarctic  Conservation  Act  of  1978 

agency:  National  Science  Foundation. 
ACTION:  Notice  of  permits  issued  imder 
the  Antarctic  Conservation  of  1978, 
Public  Law  95-541. 

summary:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 
This  is  the  required  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy,  Permit  Office, 
Office  of  Polar  Programs,  Rm.  755, 
National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
SUPPLEMENTARY  INFORMATKM:  On  August 
17, 1999,  the  National  Science 
Foimdation  published  a  notice  in  the 
Federal  Register  of  permit  applications 
received.  Permits  were  issued  on 
October  8, 1999  to  the  following 
applicants: 

Donald  B.  Siniff— Permit  No.  2000-003 
Michael  A.  Casstellini — Permit  No. 

2000-005 
Brent  S.  Stewart— Permit  No.  2000-011 
Norbert  Wu— Permit  No.  2000-013 
Nadene  G.  Kennedy, 
Permit  Officer. 

[FR  Doc.  99-27536  Filed  10-20-99;  8:45  am] 
BILLING  CODE  7S5S-01-M 


NUCLEAR  REGULATORY 
COIMMISSION 

Experts'  Meeting  on  Jet  impingement 
Effects  and  Lealt  Rates  From  Steam 
Generator  TuIms  During  Severe 
Accid«nts 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  A  meeting  with  a  group  of 
experts  will  be  held  at  Argonne  National 
Laboratory  (ANL)  to  discuss 
information,  data,  and  experimentation 
related  to  jet  impingement  effects  and 
leak  rates  firom  degraded  steam 
generator  tubes  imder  severe-accident 
conditions.  Input  from  this  meeting  will 
be  used  to  plan  experimental  and 
anal)rtical  work  to  be  carried  out  imder 
the  Steam  Generator  Tube  Integrity 
Research  Program  being  conducted  «t 
ANL  for  the  Nuclear  Regidatory 
Commission  (NRC).  In  tihe  recent  past, 
and  expected  to  continue  into  the 
future,  NRC  has  conducted  and/or 
evaluated  a  number  of  risk  analyses  in 
conjunction  with  various  actions  related 
to  steam  generator  tube  integrity. 


Because  risk  from  severe  accidents  can 
comprise  a  significant  portion  of  the 
overall  plant  risk,  the  risk  analyses  have 
addressed  the  contribution  from  severe 
accidents.  In  conducting  these  analyses, 
the  NRC  staff  has  identified  some  areas 
that  could  benefit  from  additional  data, 
modeling,  and  experimentation.  In 
particular,  we  are  interested  in 
evaluating  the  possibility  that  the  jet  of 
superheated  steam,  hydrogen  and 
entrained  particles  emanating  from  a 
cracked  tube  may  penetrate  the 
neighboring  tube  during  severe-accident 
transients.  In  addition,  we  need  to 
calculate  the  leak  rate  from  tubes  with 
throughwall  cracks  of  various  lengths 
under  severe-accident  conditions.  In  the 
absence  of  data  on  leak  rates  under  the 
conditions  of  interest,  one  would  need 
to  calculate  the  crack  opening  areas 
under  these  conditions  to  estimate  the 
leak  rates.  Besides  information  on  the 
mechanical  properties  of  Inconel  tubes 
at  the  temperatiu-es  of  interest,  we  need 
to  know  if  (and  how)  creep  and  creep 
crack  growth  play  a  role  in  the  crack 
opening  areas  developed  under  the 
time/temperature/pressure  exposures 
during  severe  accidents.  Also, 
information  is  needed  on  whether  the 
fluid  escaping  the  crack  will  cause 
erosion  of  the  crack  walls,  thereby 
increasing  the  crack  opening  areas.  We 
have  assembled  a  group  of  experts  in  the 
fields  of  high-temperature  metallurgy, 
fracture  mechanics,  thermal  hydraulics, 
severe-accident  propagation,  and 
erosion/corrosion  to  address  these 
questions/issues  during  the  meeting. 

If  you  are  an  expert  in  one  or  more  of 
the  above  fields,  and  wish  to  participate 
and  contribute  to  the  meeting,  you  are 
asked  to  contact  Dr.  Dwight  Diercks  at 
ANL  by  no  later  than  Thursday, 
November  11, 1999  to  provide  him 
information  for  you  to  obtain  access  to 
the  ANL  site.  Sufficient  time  is  not 
available  for  citizens  of  sensitive 
countries,  as  listed  in  the  DOE  web  site 
HTTP://WWW.DOE.GOV.  to  obtain 
clearance,  and  they  will  not  be  able  to 
participate  in  this  meeting. 
DATES:  November  19,  1999,  from  8:30 
a.m.  to  5  p.m. 

ADDRESSES:  Argonne  National 
Laboratory,  Building  212,  Room  B201, 
9700  South  Cass  Avenue,  Argonne, 
Illinois  60439. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Joseph  Muscara,  Mail  Stop  TlO-ElO, 
U.S.  Nuclear  Regulator  Commission, 
Washington,  DC  20555-0001. 
Telephone:  (301)  415-5844:  FAX:  (301) 
415-5074;  Internet:  JXM8®NnC.GOV. 

Or:  Dr.  Dwight  Diercks,  Argonne 
National  Laboratory,  9700  South  Cass 
Avenue,  Argonne,  Illinois  60439. 
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Telephone:  (630)  252-5032;  FAX:  (630) 
252-4798;  Internet: 
DIERCKS@ANL.  GOV. 

Dated  at  Rockville,  Maryland,  this  ISth  day 
of  October,  1999. 

For  the  Nuclear  Regulatory  Commission. 
Michael  E.  Mayfield. 

Chief,  Materials  Engineering  Branch,  Division 
of  Engineering  Technology,  Office  of  Nuclear 
Regulatory  Research. 

[FR  Doc.  99-27496  Filed  10-20-99;  8:45  am] 
MLUNG  CODE  7S«H>1-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Exceptad  Servlc* 

AQENCY:  OfBce  of  Personnel, 
Management. 

action:  Notice. 

summary:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A 
and  B,  and  placed  under  Schedule  C  in 
the  excepted  service,  as  required  by 
Civil  Service  Rule  VI,  Exceptions  from 
the  Competitive  Service. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Director,  Staffing  Reinvention  Office, 
Employment  Service  (202)  606-0830. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Personnel  Management  published  its 
last  monthly  notice  updating  appointing 
authorities  established  or  revoked  under 
the  Excepted  Service  provisions  of  5 
CFR  213  on  July  14, 1999  (64  FR  38044). 
Individual  authorities  established  or 
revoked  under  Schedules  A  and  B  and 
established  imder  SchedtUe  C  between 
June  1, 1999,  and  August  31, 1999, 
appear  in  the  listing  below.  Future 
notices  will  be  published  on  the  fourth 
Tuesday  of  each  month,  or  as  soon  as 
possible  thereafter.  A  consolidated 
listing  of  all  authorities  as  of  June  30 
will  also  be  published. 

Schedule  A 

No  Schedule  A  authorities  were 
established  dtuing  Jime  1999. 

The  following  Schedule  A  authorities 
were  revoked  during  Jime  1999: 

Department  of  Commerce 

One  position  above  GS-15  in  support 
of  the  President's  Commission  on 
Critical  Infrastructure  Protection. 
Effective  June  16, 1999. 

Department  of  Defense 

Two  positions  above  GS-15  in 
support  of  the  President's  Commission 
on  Critical  Infrastructure  Protection. 
Effective  June  16, 1999. 


Federal  Emergency  Management  Agency 

One  position  above  GS-15  in  support 
of  the  President's  Conunission  on 
Critical  Infrastructure  Protection. 
Effective  June  16, 1999. 

Department  of  Justice 

Two  positions  above  GS-15  in 
support  of  the  President's  Commission 
on  Critical  Infrastructure  Protection. 
Effective  June  16, 1999. 

Department  of  Transportation 

Two  positions  above  GS-15  in 
support  of  the  President's  Commission 
on  Critical  Infrastructure  Protection. 
Effective  June  16, 1999. 

Thrift  Depositor  Protection  Oversight 
Boaixi 

All  positions.  Effective  Jtme  21, 1999. 

No  Schedule  A  authorities  were 
established  or  revoked  during  July  1999. 

No  Schedule  A  authorities  were 
established  or  revoked  during  August 
1999. 

Schedule  B 

No  Schedule  B  authorities  were 
established  or  revoked  during  June 
1999. 

No  Schedule  B  authorities  were 
established  or  revoked  diuing  July  1999. 

No  SchedtUe  B  authorities  were 
established  or  revoked  during  August 
1999. 

Schedule  C 

The  following  Schedide  C  authorities 
were  established  during  June,  July  and 
August  1999: 

Council  on  Environmental  Quality 

Policy  Analyst  to  the  Chair,  Council 
on  Economic  Quality.  Effective  July  7, 
1999. 

Special  Assistant  to  the  Chair. 
Effective  August  12, 1999. 

Public  Affairs  Specialist/Deputy 
Director  for  Communications  to  the 
Director  for  Communications.  Effective 
August  23, 1999. 

Commission  on  Civil  Rights 

Special  Assistant  to  the 
Commissioner.  Effective  Jtme  11, 1999. 

Department  of  Agriculture 

Confidential  Assistant  to  the 
Administrator,  Rural  Utilities  Service. 
Effective  June  2, 1999. 

Confidential  Assistant  to  the 
Administrator,  Farm  Services  Agency. 
Effective  Jime  17, 1999. 

Special  Assistant  to  the 
Administrator,  Foreign  Agrictdtural 
Service.  Effective  Jime  23, 1999. 

Confidential  Assistant  to  the 
Administrator,  Farm  Service  Agency. 
Effective  June  23, 1999. 


Confidential  Assistant  to  the  Deputy 
Administrator,  Community 
Development.  Effectivejuly  2, 1999. 

Confidential  Assistant  to  the 
Administrator,  Foreign  Agriculture 
Service.  Effective  July  2, 1999. 

Special  Assistant  to  the  Assistant 
Secretary  for  Congressional  Relations. 
Effective  July  2, 1999. 

Confidential  Assistant  to  the  Director, 
Office  of  Communications.  Effective 
July  12, 1999. 

Confidential  Assistant  to  the  Deputy 
Administrator,  Office  of  Community 
Development.  Effective  July  14, 1999. 

Special  Assistant  to  the  Deputy 
.Administrator,  Community 
Development.  Effective  July  14, 1999. 

Confidential  Assistant  to  the 
Administrator,  Rural  Housing  Service. 
Effective  August  12, 1999. 

Special  Assistant  to  the  Confidential 
Assistant  to  the  Director.  Effective 
August  17, 1999. 

Special  Assistant  to  the  Associate 
Chief,  Chief  Operation  Officer.  Effective 
August  24, 1999. 

Department  of  the  Air  Force  (DOD) 

Staff  Assistant  to  the  Assistant  to  the 
Vice  President  for  National  Security 
Affairs.  Effective  July  9, 1999. 

Department  of  Commerce 

Confidential  Assistant  to  the  Deputy 
Assistant  Secretary.  Effective  June  8, 
1999. 

Senior  Advisor  to  the  Under  Secretary 
for  Technology,  Technology 
Administration.  Effiective  June  11, 1999. 

Confidential  Assistant  to  the  Deputy 
Chief  of  Staff  for  External  Affairs. 
Effiective  June  15, 1999. 

Senior  Policy  Advisor  to  the  Assistant 
to  the  Secretary  and  Director,  Office  of 
Strategic  Planning.  Effective  July  14, 
1999. 

PubUc  Affairs  Specialist  to  the 
Director,  Office  of  Public  Affairs  and 
Press  Secretary.  Effective  July  19, 1999. 

Deputy  Director  of  External  Affairs 
and  Director  of  Scheduling  to  the 
Director,  Office  of  External  A^irs. 
Effective  August  4, 1999. 

Confidential  Assistant  to  the  Director, 
Office  of  External  Affairs.  Effective 
August  9, 1999. 

Confidential  Assistant  to  the  Director, 
Office  of  Policy  and  Planning.  Effective 
August  10, 1999. 

Deputy  Director  to  the  Director,  Office 
of  External  Affairs.  Effective  August  12, 
1999. 

Deputy  Director,  to  the  Director, 
Office  of  Business  Liaison.  Effiective 
August  16, 1999. 

Confidential  Assistant  to  the  Chief  of 
Staff.  Effective  August  26, 1999. 
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Congressional  Affairs  Officer  to  the 
Associate  Director  for  Communications. 
Effective  August  26, 1999. 

Department  of  Defense 

International  Counterdrug  Specialist 
to  the  Deputy  Assistant  Secretary,  Drug 
Enforcement,  Policy  and  Support. 
Effective  Jime  4, 1999. 

Public  Affairs  Specialist  to  the  Deputy 
Assistant  Secretary  for 
Communications.  Effective  June  8. 1999, 

Special  Assistant  to  the  Under 
Secretary  of  Defense  for  Policy.  Effective 
July  28, 1999. 

Personal  and  Confidential  Assistant  to 
the  Principal  Deputy  Under  Secretary  of 
Defense  for  Policy.  Effective  August  26, 
1999. 

Department  of  Education 

Special  Assistant  to  the  Assistant 
Secretary,  Office  of  Vocational  and 
Adult  Education.  Effective  June  1,  1999. 

Deputy  Director  to  the  Director,  Office 
of  Bilingual  Education  and  Minority 
Language  Affairs.  Effective  June  8, 1999. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Legislation  and 
Congressional  Awaits.  Effective  June  11. 
1999. 

Confidential  Assistant  to  the  Director, 
Office  of  Public  Affairs.  Effective  Jime 
17, 1999. 

Special  Assistant  to  the  Assistant 
Secretary,  Office  of  Special  Education 
and  Rehabilitative  Services.  Effective 
June  17, 1999. 

Special  Assistant  to  the  Assistant 
Secretary,  Office  of  Special  Education 
and  Rehabilitative  Services.  Effective 
June  17, 1999. 

Confidential  Assistant  to  the  Special 
Advisor  to  the  Secretary.  Effective  June 
30, 1999. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Office  of 
Intergovernmental  and  Interagency 
Affairs.  Effective  June  30, 1999. 

Special  Assistant  to  the  Assistant 
Secretary,  Office  of  Legislative  and 
Congressional  Affairs.  Effective  July  9, 
1999. 

Confidential  Assistant  to  the  Director, 
Scheduling  and  Briefing  Staff.  Effective 
July  15, 1999. 

Special  Assistant  to  the  Deputy 
Secretary.  Effective  August  4, 1999. 

Special  Assistant  to  tne  Sgnior 
Advisor  to  the  Secretary  (Director, 
America  Reads  Challenge).  Effective 
August  6, 1999. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary,  Intergovernmental, 
Constituent  Relations,  and  Corporate 
Liaison  OIIA.  Effective  August  10,  1999. 

Confidential  Assistant  to  the  Assistant 
Secretary  of  Intergovernmental  and 
Interagency  Affairs.  Effective  August  18, 
1999. 


Special  Assistant  to  the  Director, 
Scheduling  and  Briefing  Staff.  Effective 
August  19,  1999. 

Confidential  Assistant  to  the  Deputy 
Assistant  Secretary.  Effective  August  19, 
1999. 

Department  of  Energy 

Special  Assistant  to  the  Director, 
Office  of  Arms  Control  and 
Nonproliferation.  Effective  July  14, 
1999. 

Special  Assistant  to  the  Chief 
Financial  Officer.  Effective  July  22, 
1999. 

Legislative  Affairs  Liaison  Officer  to 
the  Deputy  Assistant  Secretary  for 
House  Liaison.  Effective  July  22, 1999. 

Congressional  Liaison  Officer  to  the 
Assistant  Secretary  for  Congressional 
and  Intergovernmental  Affairs.  Effective 
August  9, 1999. 

Staff  Assistant  to  the  Assistant 
Secretary  for  Policy.  Effective  August 
23, 1999. 

Director  for  Indian  Affairs  to  the 
Assistant  Secretary  for  Congressional 
and  Intergovernmental  A^irs.  Effective 
August  26, 1999. 

Special  Assistant  to  the  Assistant 
Secretary  for  Environmental 
Management.  Effective  August  26, 1999. 

Department  of  Health  and  Human 
Services 

Confidential  Assistant  to  the  Strategic 
Planning  and  Policy  Coordinator. 
Effective  Jime  23, 1999. 

Congressional  Liaison  Specialist  to 
the  Deputy  Assistant  Secretary  for 
Legislation  (Congressional  Liaison). 
Effective  June  30, 1999. 

Congressional  Liaison  Specialist  to 
the  Deputy  Assistant  Secretary  for 
Legislation  (Congressional  Liaison). 
Effective  Jime  30, 1999. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Legislation 
(Human  Services).  Effective  July  2, 
1999. 

Senior  Advisor  to  the  Director,  Indian 
Health  Service.  Effective  July  28, 1999. 

Special  Assistant  to  the 
Commissioner,  Administration  for 
Children  Youth  and  Families.  Effective 
July  30.  1999. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Public  Affairs 
(Media).  Effective  August  16.  1999. 

Department  of  Housing  and  Urban 
Development 

Intergovernmental  Relations 
Specialist  to  the  Assistant  Secretary  for 
Congressional  and  Intergovernmental 
Relations.  Effective  July  6, 1999. 

Special  Counsel  to  the  General 
Counsel.  Effective  August  31, 1999. 


Department  of  the  Interior 

Special  Assistant  to  the  Chief  of  Staff. 
Effective  June  11, 1999. 

Special  Assistant  to  the  White  House 
Liaison.  Effective  June  30, 1999. 

Special  Assistant  to  the  Director,  Fish 
and  Wildlife  Service.  Effective  July  2, 
1999. 

Special  Assistant  to  the  Director, 
Minerals  Management  Service.  Effective 
August  4, 1999. 

Department  of  Justice 

Public  Affairs  Specialist  to  the 
Director,  Office  of  Public  Affairs. 
Effective  July  2. 1999. 

Public  Afrairs  Specialist  to  the 
Director,  Office  of  Public  Affairs. 
Effective  July  9,  1999. 

Secretary  (OA)  to  the  U.S.  Attorney, 
District  of  Maryland.  Effective  July  30, 
1999. 

Secretary  (OA)  to  the  U.S.  Attorney. 
Effective  July  30,  1999. 

Secretary  (OA)  to  the  U.S.  Attorney. 
Effective  August  9,  1999. 

Special  Assistant  to  the  Solicitor 
General.  Effective  August  26,  1999. 

Department  of  Labor 

Special  Assistant  to  the  Executive 
Secretary.  Effective  June  25,  1999. 

Intergovernmental  Assistant  to  the 
Assistant  Secretary  for  Congressional 
and  Intergovegmiental  Affdrs.  Effective 
July  2,  1999. 

Staff  Assistant  to  the  Director  of 
Scheduling  and  Advance.  Effective  July 
9,  1999. 

Special  Assistant  for  Public  Afbirs  to 
the  Assistant  Secretary  Employment 
Standards  Administration.  Effective  July 
30, 1999. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Federal  Contract 
Compliance  Programs.  Effective  August 
9, 1999. 

Senior  Advisor  to  the  Secretary  of 
Labor.  Effective  August  26, 1999. 

Department  of  the  Navy  (DOD) 

Staff  Assistant  to  the  Assistant 
Secretary  of  the  Navy  (Manpower  and 
Reserve  Affairs).  Effective  August  13, 
1999. 

Staff  Assistant  to  the  Under  Secretary 
of  the  Navy.  Effective  August  26. 1999. 

Department  of  State 

Senior  Policy  Advisor  to  the  Assistant 
Secretary,  Bureau  of  Legislative  Af&irs. 
Effective  June  2,  1999. 

Special  Assistant  to  the  Assistant 
Secretary,  Bureau  of  European  Affairs. 
Effective  July  2,  1999. 

Resources,  Plans  and  Policy  Advisor 
to  the  Director,  Office  of  the  Secretary, 
Resources,  Plans  and  Policy.  Effective 
July  28, 1999. 
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Resources,  Plans  and  Policy  Advisor 
to  the  Director,  Office  of  Resources, 
Plans  and  Policy.  Effective  July  28, 
1999. 

Senior  Advisor  to  the  Assistant 
Secretary,  Bureau  of  South  Asian 
Affairs.  Effective  July  30, 1999. 

Staff  Assistant  to  the  Under  Secretary 
of  State.  Effective  August  30, 1999. 

Department  of  Transportation 

Intergovernmental  Liaison  Officer  to 
the  Director,  Office  of  Intergovernmental 
Affairs.  Effective  August  19. 1999. 

Department  of  the  Treasury 

Deputy  to  the  Assistant  to  the 
Assistant  Secretary  for  Legislative 
Affairs  and  Public  Liaison.  Effective 
June  17. 1999. 

Special  Assistant  to  the  Director, 
Strategic  Planning  Scheduling  and 
Advance.  Effective  August  9,  1999. 

White  House  Liaison  to  the  Chief  of 
Staff.  Effective  August  12, 1999. 

Public  Affairs  Specialist  to  the 
Director,  Office  of  Public  Affairs. 
Effective  August  13,  1999. 

Special  Assistant  to  the  Assistant 
Secretary  for  Public  Affairs.  Effective 
Augtut  13, 1999. 

&cecutive  Assistant  to  the  Deputy 
Secretary.  Effective  August  16. 1999. 

Senior  Advisor  to  the  Deputy 
Secretary  of  the  Treasiuy.  Effective 
August  16, 1999. 

Department  of  Veterans  Affairs 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  International 
Affairs.  Effective  July  22, 1999. 

Special  Assistant  White  House 
Liaison/Special  Projects  Staff  to  the 
Assistant  Secretary  for  Human 
Resources  and  Administration.  Effective 
July  30, 1999. 

Environmental  Protection  Agency 

Congressional  Liaison  Specialist  to 
the  Associate  Administrator.  Office  of 
Congressional  and  Intergovernmental 
Affairs.  Effective  June  11, 1999. 

Senior  Advisor  to  the  Assistant 
Administrator,  Office  of  Resources  and 
Management.  Effective  June  15, 1999. 

Special  Assistant  to  the  Deputy 
Administrator.  Effective  June  15, 1999. 

Deputy  Director,  Office  of 
Conununications  and  Governmental 
Relations  to  the  Deputy  Regional 
Administrator.  Region  Nine.  Effective 
June  17, 1999. 

Special  Counsel  to  the  Regional 
Administrator.  Effective  July  9, 1999. 

Federal  Emergency  Management  Agency 

Advisor  for  Intergovenmiental  Affairs 
to  the  Director,  Office  of 
Intergovernmental  Affairs.  Effective 
June  11, 1999. 


Federal  Mine  Safety  and  Health  Review 
Commission 

Confidential  Assistant  to  the  Member. 
Effective  August  26, 1999. 

Export-Import  Bank  of  the  United  States 

Personal  and  Confidential  Assistant  to 
the  First  Vice  President  and  Vice 
Chairman.  Effective  July  8, 1999. 

Farm  Credit  Administration 

Executive  Assistant  to  the  Board 
Member.  Effective  July  26, 1999. 

National  Aeronautics  and  Space 
Administration 

Program  Support  Specialist  to  the 
Associate  Administrator,  Outreach 
Division,  Office  of  Legislative  Affairs. 
Effective  August  9, 1999. 

National  Credit  Union  Administration 

Commimications  and  Administrative 
Specialist  to  the  Board  Member. 
Effective  Jime  30, 1999. 

National  Transportation  Safety  Board 

Family  and  Government  Affairs 
Specialist  to  the  Director,  Office  of 
Government,  Public  and  Family  Matters. 
Effective  August  23, 1999. 

Special  Assistant  to  the  Member. 
Effective  August  26, 1999. 

Special  Assistant  to  the  Member. 
Effective  August  26, 1999. 

Office  of  Management  and  Budget 

Confidential  Assistant  to  the 
Associate  Director,  Education,  Income 
Maintenance,  and  Labor.  Effective  June 
23, 1999. 

Occupational  Safety  and  Health  Review 
Commission 

Confidential  Assistant  to  the 
(Chairman).  Effective  August  12, 1999. 

Coimsel  to  a  Commissioner  to  the 
Member  (Commissioner].  Effective 
August  12, 1999. 

Office  of  National  Drug  Control  Policy 

Staff  Assistant  to  the  Chief  of  Staff. 
Effective  August  16, 1999.  * 

Staff  Assistant  to  the  Deputy  Director 
Supply  Reduction.  Effective  August  16, 
1999. 

Office  of  Science  and  Technology  Policy 

Confidential  Assistant  to  the 
Associate  Director  Technology  Division. 
Effective  June  17, 1999. 

Public  Affairs  Specialist  to  the  Chief 
of  Staff.  Effective  July  22, 1999. 

Securities  and  Exchange  Commission 

Confidential  Assistant  to  the  Director 
of  Public  Affairs.  Effective  June  11, 
1999. 

Special  Advisor  to  the  Chairman. 
Effective  June  23, 1999. 


Confidential  Assistant  to  the 
Commissioner.  Effective  August  24, 
1999. 

Small  Business  Administration 

Deputy  Assistant  Administrator  for 
Congressional  and  Legislative  Affairs  to 
the  Assistant  Administrator  for 
Congressional  and  Legislative  Affairs. 
Effective  Jime  2, 1999. 

Assistant  Administrator  for  Marketing 
and  Outreach  to  the  Associate 
Administrator  for  Communications  and 
Public  Liaison.  Effective  June  8, 1999. 

Assistant  Administrator  for 
International  Trade  to  the  Associate 
Deputy  Administrator  for  Capital 
Access.  Effective  June  8, 1999. 

Deputy  Chief  of  Staff  to  the  Chief  of 
Staff.  Effective  June  11. 1999. 

Social  Security  Administration 

Public  Affairs  Specialist 
(Speechwriter)  to  the  Deputy 
Commissioner  for  Communications. 
Effective  June  11, 1999. 

United  States  Trade  and  Development 
Agency 

Special  Assistant  for  Public  Affairs 
and  Marketing  to  the  Director  of  the  U.S. 
Trade  and  Development  Agency. 
Effective  June  11, 1999. 

Office  of  the  United  States  Trade 
Representative 

Director  of  Scheduling  to  the  Chief  of 
Staff.  Effective  July  2, 1999. 

President's  Commission  on  White  House 
Fellowships 

Special  Assistant  to  the  Director, 
Presidential  Commission  on  White 
House  Fellowships.  Effective  July  9, 
1999. 

Small  Business  Administration 

Assistant  Administrator  for  Public 
Communications  to  the  Associate 
Administrator  for  Commimications  and 
Public  Liaison.  Effective  July  1,  1999. 

Deputy  Scheduler  to  die  Chief  of 
Staff.  Effective  July  26, 1999. 

Deputy  Director  of  Scheduling  to  the 
Chief  of  Staff.  Effective  July  27, 1999. 

Associate  Director  for  Field 
Operations  to  the  Associate 
Administrator  for  Field  Operations. 
Effective  July  28, 1999. 

Special  Assistant  to  the  Chief  of  Staff/ 
White  House  Liaison.  Effective  July  28, 
1999. 

United  States  Information  Agency 

Special  Projects  Officer  to  the 
Director,  Office  of  Citizen  Exchanges. 
Effective  August  26, 1999. 
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United  States  Tax  Court 

Trial  Clerk  to  the  Judge.  Effective  July 
30,  1999. 

Trial  Clerk  to  the  Judge.  Effective  July 
30. 1999. 

Trial  Clerk  to  the  Judge.  Effective  July 
30, 1999. 

Trial  Clerk  to  the  Judge.  Effective 
August  12. 1999. 

Trial  Clerk  to  the  Judge.  Effective 
August  12. 1999. 

Authority:  5  U.S.C.  3301  and  3302;  E.O. 
10577,  3  CFR  1954-1958  Comp.,  P.218.- 
Office  of  Personnel  Management. 
Janice  R.  Lachance, 
Director. 
[FR  Doc.  99-27235  Filed  10-20-99;  8:45  am) 

BILUNG  COOC  632S-01-P 


POSTAL  RATE  COMMISSION 
[Docket  No.  MC2000-1  ] 

Technical  and  Settlement  Conference; 
Meeting 

agency:  Postal  Rate  Commission. 
ACTION:  Notice  of  technical  and 
setdement  conference. 

summary:  An  initial  technical  and 
setUement  conference  has  been 
scheduled  in  docket  no.  MC2000-1.  The 
conference  will  discuss  potential 
settlement.  It  also  will  address  diversion 
of  mail,  the  accuracy  of  estimated  net 
revenue  effects,  and  the  possibility, 
frequency,  and  level  of  detail  of  data 
collection  during  the  experiment. 
DATES:  The  technical  and  setdement 
conference  has  been  schediUed  for 
October  27,  1999.  For  time  and  other 
dates,  see  the  SUPPLEMENTARY 
INFORMATION  section. 

ADDRESSES:  The  conference  will  be  held 
in  the  Commission's  hearing  room  at 
1333  H  Street,  NW.,  Suite  300, 
Washington,  DC  20268-0001. 
FOR  FURTHER  INFORMATION  CONTACT:  Ted 
P.  Gerarden,  director  of  the 
Commission's  Offf  ce  of  the  Consumer 
Advocate  (OCA),  at  202-789-6838. 
SUPPLEMENTARY  INFORMATION:  The  OCA 
hereby  gives  notice  of  a  technical  and 
setUement  conference  to  discuss  the 
request  (for  an  experimental  mail 
classification]  filed  on  September  27. 
1999.  by  the  United  States  Postal 
Service  (Postal  Service).  On  September 
30, 1999.  the  Commission  issued  a 
notice  of  the  request  and  provided  until 
October  25, 1999,  for  parties  to  file 
notices  of  intervention.  The 
Commission  also  encouraged 
participants  to  explore  settlement  "at 
the  earliest  opportimity  following  the 
deadline  for  intervention  and. 


preferably,  prior  to  the  prehearing 
conference,"  which  is  scheduled  for 
October  28  at  11  a.m.i  Accordingly, 
OCA  is  scheduling  a  technical  and 
setdement  conference  for  October  27, 
1999,  at  2  p.m. 

The  Postal  Service  has  expressed  a 
desire  for  expedition.  ^  In  that  spirit, 
OCA  has  held  informal  discussions  with 
the  Postal  Service  better  to  understand 
the  Service's  proposal  «nd  to  indicate 
questions  of  interest  to  OCA.  It  is 
desirable  that  other  parties  also  utilize 
informal  inquiry  methods  to  define  the 
issues,  further  the  exchange  of 
information  and  explanations  between 
the  Postal  Service  euid  the  participants, 
and  facilitate  setdement.^  The  Postal 
Service  and  other  interested  parties  are 
requested  to  have  individuals  present  at 
the  conference  who  are  familiar  with  the 
following  issues:  * 

1.  The  extent  of  potential  diversion  of 
mail  volume  from  Standard  Mail  (A)  to 
the  proposed  "ride-along"  classification. 

2.  The  accuracy  of  estimated  net 
revenue  effects  of  the  proposed  "Ride- 
Along"  classification. 

3.  The  possibility,  fi«quency,  and 
level  of  detafl  of  reporting  data  during 
the  course  of  the  experiment. 

The  informal  technical  and  setdement 
conference  will  be  held  October  27, 
1999,  beginning  at  2  p.m.  in  the 
Commission's  hearing  room  at  1333  H 
St.,  NW.,  Washington,  DC.  All  interested 
persons  are  welcome  to  attend  the 
conference,  but  all  such  persons  are 
placed  on  notice  that  attendance  at  the 
conference  will  not  confer  party  status. 
Any  interested  person  must  file 
pursuant  to  Ride  20  or  20a  of  the 
Commission's  rules  in  order  to 
intervene  or  to  obtain  limited 
participation  status  in  the  proceeding. 

The  Secretary  of  the  Commission  is 
requested  to  arrange  for  publication  of 
this  notice  in  the  Federal  Register. 

Authority:  39  U.S.C.  3623. 


'  Order  No.  1264,  Notice  and  Order  on  Filing  of 
Request  for  Establishment  of  Experimental  "Ride- 
Along"  Classification  (and  Flat  Rate)  for 
Periodicals.  Ordering  paragraphs  6  and  9  designated 
OCA  to  represent  the  interests  of  the  general  public 
and  to  act  as  settlement  coordinator  in  this- 
proceeding.  64  FR  54693-54695. 

'  Motion  of  the  United  States  Postal  Service  for 
Expedition  and  for  Waiver  of  Certain  Provisions  of 
Rule  64(h),  September  27,  1999.  at  2-4. 

^In  addition  to  informal  methods,  the 
Commission  has  authorized  parties  to  conduct 
formal  discovery  upon  intervention  in  the 
proceedings.  Order  No.  1264  at  11. 

*  Pending  the  outcome  of  settlement  negotiations, 
OCA  requests  that  the  Commission  treat  this  list  of 
issues  as  fiilfilling  the  requirements  of  paragraph  4 
of  Order  No.  12.64. 


Dated:  October  15. 1999. 
Mai-garel  P.  Crenshaw, 
Secretary. 

[FR  Doc.  99-27433  Filed  10-20-99;  8:45  am] 
BILLING  CODE  7710-FW-f> 

POSTAL  RATE  COMMISSION 
Notice  of  Visit 

AGENCY:  Postal  Rate  Commission. 
ACTION:  Notice  of  visit. 

SUMMARY:  Pitney  Bowes  employees  will 
visit  the  Commission  to  present  a 
briefing  at  10:00  a.m.  on  Pitney  Bowes' 
"fast  forward"  system  and  joint  Pitney 
Bowes/Postal  Service  activities.  This 
visit  has  been  scheduled  as  a  follow-up 
to  address  questions  raised  by  an  earlier 
Commission  visit  to  Pitney  Bowes 
facilities. 

DATES:  The  visit  is  scheduled  for 
Monday.  October  25, 1999. 
ADDRESSES:  Postal  Rate  Commission 
(Conference  Room).  1333  H  Street,  NW., 
Suite  300,  Washington,  DC  20268-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  P.  Crenshaw,  Secretary,  Postal 
Rate  Commission,  Suite  300. 1333  H 
Street,  NW.,  Washington.  DC  20268- 
0001 (202) 789-6840. 

Dated:  October  15,  1999. 
Margaret  P.  Crenshaw, 
Secretary. 

[FR  Doc.  99-27434  Filed  10-20-99;  8:45  am] 
BILLING  CODE  7710-FW-M 

POSTAL  RATE  COMMISSION 
[Docket  No.  RM99-4;  Orttor  No.  1268] 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Postal  Rate  Commission. 
ACTION:  Notice  of  alterations  to  Privacy 
Act  system  of  records. 

SUMMARY:  The  Commission  is  amending 
its  system  of  records.  The  amendments 
update  the  longstanding  system  and 
establish  a  second  system.  These 
changes  will  ensure  consistency  with 
the  Privacy  Act  of  1974,  as  amended. 

DATES:  The  amendments  take  effect 
November  22.  1999. 

ADDRESSES:  Send  communications 
regarding  this  notice  to  the  attention  of 
Margaret  P.  Crenshaw,  Secretary,  Postal 
Rate  Commission,  1333  H  Street  NW., 
Washington,  DC  20268-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfman,  General  Counsel. 
Postal  Rate  Commission,  at  202-789- 
6820. 
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SUPPLEMENTARY  INFORMATION:  On 
October  8. 1999,  the  Postal  Rate 
Commission  issued  an  order  adopting, 
in  accordance  with  the  Privacy  Act  of 
1974,  5  U.S.C.  552a(e)(4),  two  notices 
regarding  its  systems  of  records  and 
their  routine  uses.  The  notices  were 
initially  proposed  in  Order  No.  1256. 
They  were  published  at  64  FR  48875. 
The  Commission  invited  comments,  but 
no  comments  were  received. 

Introduction 

In  a  notice  published  at  64  FR  48875. 
the  Commission  set  out  revisions  to  its 
current  notice  regarding  its  system  of 
records  and  their  routine  uses.  The 
notice  was  issued  in  accordance  with 
the  Privacy  Act  of  1974,  5  USC 
552a(e)(4).  The  Commission  adopts  the 
referenced  notice  as  final.  Part  I 
describes  the  changes.  Part  n  presents 
the  complete  text.  As  notices  of  this 
type  generally  are  not  published  in  the 
Code  of  Federal  Regulations,  there  are 
no  corresponding  amendments  to  39 
CFR. 

Part  I— Background 

PRC-1.  To  date,  the  Commission's 
sole  system  of  records  for  Privacy  Act 
purposes  has  been  PRC-1,  named 
Official  Personnel  Files.  This  system 
consists  of  information  pertaining  to 
Commission  personnel  generally. 
However,  it  does  not  explicitly  include 
all  related  records  maintained  by  the 
Commission,  such  as  information 
regarding  travel  by  Commission 
personnel  on  official  business.  In  order 
to  indicate  clearly  that  all  such 
information  is  included  in  the  system, 
the  Commission  is  replacing  the 
previously-described  PRC-1  with  a 
more  comprehensive  system  extending 
to  all  persoimel,  pay,  leave  and  travel 
records.  This  new  system,  named 
Personnel,  Pay,  Leave,  and  Travel,  will 
continue  to  be  designated  PRC-1. 

The  statement  of  the  routine  uses  of 
records  contained  in  PRC-1  is  also 
revised,  relative  to  the  existing 
statement.  Two  previously-published 
routine  uses  are  abolished  because  they 
have  not  occurred  in  actual  practice, 
and  thus  are  apparently  unnecessary. 
Other  routine  uses  are  reworded,  either 
to  accommodate  expansions  in  the  use 
of  records  made  by  the  Commission  or 
the  Postal  Service,  or  to  conform  with 
language  recommendisd  by  the  Office  of 
Management  and  Budget  (OMB}.  The 
two  pre-existing  routine  uses  that 
encompass  litigation-related  disclosures 
have  been  combined  into  a  single 
category. 

The  system  notice  also  contains  new 
routine  uses  either  required  by  law  or 
which  the  Commission  anticipates  may 


be  necessary  in  the  performance  of 
agency  business.  These  include 
disclosiue  of  information  to  the 
National  Archives  and  Records 
Administration,  to  agency  contractors, 
and  to  the  OMB  for  potential  private 
relief  legislation.  One  of  these  new 
routine  uses  reflects  the  requirement 
that  federal  agencies  report  wage 
information  quarterly  to  the  Parent 
Locator  Service,  as  prescribed  by  Pub.  L. 
104-193,  the  PersAnal  Responsibility 
and  Work  Opportunity  Reconciliation 
Act. 

The  system  notice  does  not  contain  a 
routine  use  for  any  computer  matching 
activities  that  might  be  performed  on 
records  contained  in  PRC-1,  as  the 
Commission  has  not  performed  such 
matching  activities  in  the  past,  and  does 
not  intend  to  do  so  in  the  futiue. 
However,  the  Commission  provides 
payroll  records  to  the  Postal  Service  for 
routine  processing,  and  it  is  possible 
that  the  Postal  Service  might  use 
information  about  Commission 
persoimel  in  a  computer  matching 
activity. 

To  fulfill  its  statutory  obligations 
regarding  potential  matching  activities, 
particularly  under  the  Computer 
Matching  and  Privacy  Protection 
Amendments  of  1998  (Pub.  L.  100-508), 
the  Commission  has  notified  the  Postal 
Service  of  its  policy  that  use  of 
employee  records  for  computer 
matching  may  be  conducted  only  Math 
express  Commission  approval,  and  has 
requested  that  the  Postal  Service 
exclude  Commission  employees  bom 
any  matching  activities  it  otherwise 
conducts. 

PRC-2.  As  noted  above,  revised  PRC- 
1  incorporates  all  Commission  records 
pertaining  to  its  employees.  Virtually  all 
other  information  in  the  Commission's 
possession  concerning  individuals 
occurs  in  the  pleadings  and  other  filings 
submitted  by  participants  in  the 
Commission's  postal  rate,  mail 
classification,  and  other  official  public 
proceedings. ' 

To  provide  public  notice  of  the 
existence  of  information  about 
individuals  in  this  principal  substantive 
record-keeping  system,  the  Commission 
has  established  another  system  of 


<  The  Commission  maintains  a  short  press  list 
containing  the  names,  affiliations,  addresses,  and 
telephone  numbers  of  reporters  in  their  professional 
capacity.  In  the  Commission's  view,  this  list  does 
not  qualify  as  a  system  of  records  for  Privacy  Act 
purposes.  Various  Commission  offices  also 
maintain  correspondence  files  that  may  contain 
some  information  about  individuals  in  some 
instances.  However,  correspondence  in  these  files  is 
not  routinely  filed  or  retrieved  by  personal 
identifier,  and  consequently  none  of  them 
constitutes  a  system  of  records  in  the  Commission's 


records,  and  designated  it  as  PRC-2. 
This  system  contains  names,  addresses, 
and  contact  information  for  anyone  who 
intervenes  in  a  Coicnmission  proceeding, 
together  with  all  filings,  answers, 
exhibits  and  other  submissions 
provided  to  the  Commission.  Because 
all  these  materials  are  public  records 
under  the  terms  of  39  CFR  3001.42(b]. 
the  system  notice  states  under  the 
"Routine  Uses"  heading  that  all  records 
in  this  system  are  public  and  will  be 
disclosed  to  any  person  upon  request. 
The  Commission  adopts  the  notices 
regarding  its  systems  of  records  and 
their  routine  uses  set  out  in  the  ^ 

attachment  to  this  order,  effective  30 
days  following  publication  in  the 
Federal  Register.  In  accordance  v«rith  the 
Commission's  order,  the  secretary  shall 
cause  this  order  to  be  published  in  the 
Federal  Register  in  accordance  with 
applicable  regulations. 

Dated:  October  15, 1999. 
Margaret  P.  Crenshaw, 

Secretary. 

pnc-1 

SYSTEM  name: 

Personnel,  Pay.  Leave,  and  Travel 
(PRC-1). 

SECURfTY  CLASSnCATKM: 

None. 

SYSTEM  LOCATION: 

1333  H  Street  NW..  Suite  300, 
Washington,  DC  20268-0001. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 
Current  and  former  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  records  relating 
to  personnel,  pay,  leave,  and  travel.  This 
includes:  Name;  date  of  birth;  social 
security  niunber;  home  address;  grade; 
salary;  time  and  attendance;  alternate 
work  schedules;  biographical 
information;  leave  accrual  rate,  usage, 
and  balances;  training;  Civil  Service 
Retirement  and  Federal  Employees' 
Retirement  System  contributions;  FICA 
withholdings;  Federal,  State,  and  local 
tax  withholdings;  Federal  Employees' 
Group  Life  Insurance  withholdings; 
Federal  Employees'  Health  Benefits       '^ 
withholdings;  charitable  deductions; 
allotments  to  financial  organizations; 
garnishment  dociunents;  savings  bonds 
allotments;  travel  expenses;  parking 
permits;  carpools;  building  security 
records;  employee  locator;  and 
information  on  the  fare  subsidy 
program. 
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AUTHOmnr  for  MAI^f^ENANCE  OF  THE  SYSTEM: 

Includes  39  U.S.C.  3603,  44  U.S.C. 
3101,  5  U.S.C.  ch.  57  (relating  to  travel, 
transportation,  and  subsistence), 
together  with  any  amendments. 

PURPOSE(S): 

These  records  are  used  to  administer 
pay,  leave,  travel,  parking,  fare 
subsidies,  and  other  administrative 
functions. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

A.  Disclosure  to  the  U.S.  Postal  Service 

The  U.S.  Postal  Service  handles 
payroll  and  other  disbursements  on 
behalf  of  the  Postal  Rate  Commission. 
As  a  result,  records  related  to  payroll 
functions,  travel,  and  other 
disbursements  are  disclosed  as  a  routine 
use  to  the  U.S.  Postal  Service.  The 
records  from  the  Commission  are 
incorporated  into  Privacy  Act  systems  of 
records  maintained  by  the  U.S.  Postal 
Service  and  are  routinely  disclosed  for 
purposes  deHned  in  those  systems  of 
records.  The  main  systems  of  records  at 
the  U.S.  Postal  Service  are  Finance 
Records— Payroll  System.  (USPS 
050.020),  and  Finance  Records — 
Employee  Travel  Records  (USPS 
050.010). 

B.  Disclosure  for  Law  Enforcement 
Purposes 

Information  may  be  disclosed  to  the 
appropriate  Federal,  State,  local,  or 
foreign  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  rule,  regulation, 
or  order,  if  the  information  indicates  a 
violation  or  potential  violation  of  civil 
or  criminal  law  or  regulation  within  the 
jurisdiction  of  the  receiving  entity. 

C.  Disclosure  Incident  to  Requesting 
Information  » 

Information  may  be  disclosed  to  any 
source  from  which  additional 
information  is  requested  (to  the  extent 
necessary  to  identify  the  individual, 
inform  the  source  of  the  purpose(s)  of 
the  request,  and  to  identify  the  type  of 
information  requested),  when  necessary 
to  obtain  information  relevant  to  a 
decision  concerning  retention  of  an 
employee  or  other  personnel  action 
(other  than  hiring),  retention  of  a 
security  clearance,  the  letting  of  a 
contract,  or  the  issuance  or  retention  of 
a  grant,  or  other  benefit. 

D.  Disclosure  to  Requesting  Agency 

Disclosure  may  be  made  to  a  Federal, 
State,  local,  foreign,  or  tribal  or  other 
public  authority  of  the  fact  that  this 
system  of  records  contains  information 


relevant  to  the  retention  of  an  employee, 
the  retention  of  a  security  clearance,  the 
letting  of  a  contract,  or  the  issuance  or 
retention  of  a  license,  grant,  or  other 
benefit.  The  other  authority  mJay  then 
make  a  request  supported  by  the  written 
consent  of  the  individual  for  the  record 
if  it  chooses.  No  disclosiu'e  will  be  made 
unless  the  information  has  been 
determined  to  be  sufficiently  reliable  to 
support  a  referral  to  the  authority  or  to 
another  Federal  agency  for  criminal, 
civil,  administrative,  personnel,  or 
regulatory  action. 

E.  Disclosure  to  Office  of  Management 
and  Budget 

Information  may  be  disclosed  to  the 
Office  of  Management  and  Budget  at  any 
stage  in  the  legislative  coordination  and 
clearance  process  in  connection  with 
private  relief  legislation  as  set  forth  in 
OMB  Circular  No.  A-19. 

F.  Disclosure  to  Congressional  Offices 

Information  may  be  disclosed  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  the  individual. 

G.  Disclosure  During  Litigation 

Information  may  be  disclosed  to  the 
Department  of  Justice,  or  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  the  Postal  Rate 
Commission  is  authorized  to  appear, 
when: 

1.  The  Commission,  or  any 
component  thereof;  or 

2.  Any  employee  of  the  Commission 
in  his  or  her  official  capacity;  or 

3.  Any  employee  of  the  Commission 
in  his  or  her  individual  capacity  where 
the  Department  of  Justice  or  the 
Commission  has  agreed  to  represent  the 
employee;  or 

4.  The  United  States,  when  the 
Commission  determines  that  litigation  is 
likely  to  affect  the  Commission  or  any 
of  its  components  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
the  use  of  such  records  by  the 
Department  of  Justice  or  the 
Commission  is  deemed  by  the 
Commission  to  be  relevant  and 
necessary  to  the  litigation  provided, 
however,  that  in  each  case  it  has  been 
determined  that  the  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

H.  Disclosure  to  the  National  Archives 

Information  may  be  disclosed  to  the 
National  Archives  and  Records 
Administration  in  records  management 
inspections. 


/.  Disclosure  to  Contractors,  Grantees, 
and  Others 

Information  may  be  disclosed  to 
contractors,  grantees,  consultants,  or 
volimteers  performing  or  working  on  a 
contract,  service,  grant,  cooperative 
agreement,  job,  or'other  activity  for  the 
Postal  Rate  Commission  and  who  need 
the  information  in  the  performance  of 
their  duties  or  activities  for  the 
Commission.  If  appropriate,  recipients 
will  be  required  to  comply  with  the 
requirements  of  the  Privacy  Act  of  1974 
as  provided  in  5  U.S.C.  552a(m). 

/.  Disclosures  for  Administrative  Claims, 
Complaints,  and  Appeals 

Information  from  this  system  of 
records  may  be  disclosed  to  an 
authorized  appeal  grievance  examiner, 
formal  complaints  examiner,  equal 
employment  opportunity  investigator, 
arbitrator  or  other  person  properly 
engaged  in  investigation  or  settlement  of 
an  administrative  grievance,  complaint, 
claim,  or  appeal  filed  by  an  employee, 
but  only  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  proceeding.  Agencies  that  may 
obtain  information  under  this  routine 
use  include,  but  are  not  limited  to.  the 
Office  of  Personnel  Management,  Office 
of  Special  Counsel,  Merit  Systems 
Protection  Board,  Federal  Labor 
Relations  Authority,  Equal  Employment 
Opportunity  Commission,  and  Office  of 
Government  Ethics. 

K.  Disclosure  to  the  Office  of  Personnel 
Management 

Information  from  this  system  of 
records  may  be  disclosed  to  the  Office 
of  Personnel  Management  pursuant  to 
that  agency's  responsibility  for 
evaluation  and  oversight  of  Federal 
personnel  management. 

L.  Disclosure  in  Coxmection  with 
Litigation 

Information  from  this  system  of 
records  may  be  disclosed  in  connection 
with  litigation  or  settlement  discussions 
regarding  claims  by  or  against  the  Postal 
Rate  Commission,  including  public 
filing  with  a  court,  to  the  extent  that 
disclosure  of  the  information  is  relevant 
and  necessary  to  the  litigation  or 
discussions  and  except  where  court 
orders  are  otherwise  required  under 
section  (b)(  1 1 )  of  the  Privacy  Act  of 
1974,  5  U.S.C.  552a(b)(ll). 

Af.  Disclosure  for  Child  Support 
Enforcement 

The  name,  social  security  number, 
home  address,  date  of  birth,  date  of  hire, 
quarterly  earnings,  employer  identifying 
information,  and  State  of  hire  for  each 
employee  may  be  disclosed  to  the  Office 
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of  Child  Support  Enforcement, 
Administration  for  Children  and 
Families,  Department  of  Health  and 
Human  Services  for  the  purpose  of 
locating  individuals  to  establish 
paternity,  establishing  and  modifying 
orders  of  child  support,  identifying 
sources  of  income,  and  for  other  child 
support  enforcement  actions  as  required 
by  the  Personal  Responsibility  and 
Work  Opportimity  Reconciliation  Act 
(Wel&re  Reform  Law,  Pub.  L.  104-193). 


DISCLOSURE  TO  CONSUMER  REPORTINQ 
AQENOES: 

Information  from  this  system  of 
records  may  be  disclosed  to  a  consumer 
reporting  agency  as  provided  in  31 
U.S.C.  3711. 

TOUCIES  AND  PRACTICES  FOR  STORMO, 
RETRKVMQ,  ACCESSWIO,  RETANMNG,  AND 
(XSPOSINQ  OF  RECORDS  IN  THE  SYSTEM: 

SrORAQE: 

Records  are  stored  in  paper,  in 
folders,  in  file  cabinets,  and  on  the 
Postal  Rate  Commission's  computer 
network. 

RCnVEVABIUTY: 

Records  may  be  retrieved  by  name. 
Social  Security  Number,  or  oUier 
identification  number. 

SAFEOUAROS: 

Records  are  maintained  in  locked  file 
cabinets  or  combination  sales  and  on 
computers  and  computer  networks  that 
use  password  protections  and  other 
system  controls  to  prevent  imauthorized 
access  by  Postal  Rate  Commission  staff. 
Firewalls  prevent  access  to  internal 
Commission  dociiments  by  outsiders. 
All  records  and  computer  facilities  are 
maintained  in  Commission  offices,  and 
public  access  to  Commission  offices  is 
controlled. 

RETENTION  AND  disposal: 

Records  are  maintained  for  varying 
periods  of  time,  in  accordance  with 
NARA  General  Records  Schedules  2 
(pay  and  leave)  and  9  (travel). 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Chief  Administrative  Officer,  Postal 
Rate  Commission,  1333  H  Street  ^W., 
Suite  300,  Washington,  DC  20268-0001. 

NOTIFICATION  PROCEDURE: 
RECORD  ACCESS  PROCEDURES: 

All  requests  should  be  directed  to  the 
System  Manager.  Requesters  will  be 
required  to  provide  adequate 
identification,  such  as  a  driver's  license, 
employee  identification  card,  or  other 
identifying  dociunent,  and  dates  of 
employment. 


CONTESTING  RECORD  PROCEDURES: 

All  requests  should  be  directed  to  the 
System  Manager.  Requesters  will  be 
required  to  provide  adequate 
identification,  such  as  a  driver's  license, 
employee  identification  card,  or  other 
identifying  document,  and  dates  of 
employment. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  obtained  from:  the  subject  of  the 
record;  employment  applications, 
references,  and  other  employment- 
related  sources;  the  official  persoimel 
file  from  the  Office  of  Personnel 
Management;  and  internal  Postal  Rate 
Commission  documents,  including  time 
and  attendance  records,  leave  slips. 
travel  requests,  performance 
evaluations,  training  records,  and 
similar  internal  dociunents. 

EXEMPTIONS  CLAIMEO  FOR  THE  SYSTEM: 

None. 
PRC-2 

SYSTEM  NAME: 

Docket  Room  Records  (PRC-2). 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  location: 

1333  H  Street  NW.,  Suite  300, 
Washington.  DC  20268-0001. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  intervene  in  Postal 
Rate  Commission  proceedings  and 
individuals  whose  name  and  other 
identifying  information  appears  in 
records  filed  in  connection  with  Postal 
Rate  Commission  proceedings. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  names, 
addresses,  and  contact  information  for 
anyone  who  intervenes  in  a  proceeding 
before  the  Postal  Rate  Conunission; 
submissions,  filings,  answers,  exhibits, 
and  any  other  record  provided  to  the 
Commission  and  made  public  under 
Commission  rule  3001.42(b). 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
39  U.S.C.  3603. 

PURPOSES: 

These  records  are  used  under  the 
Postal  Rate  Commission's  rules  and 
procedures  in  Commission  proceedings, 
decisions,  opinions,  and  other  activities 
authorized  by  law. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

All  records  in  this  system  are  public 
and  will  be  disclosed  to  any  person 
upon  request. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  paper,  in 
folders,  in  file  cabinets,  and  on  the 
Postal  Rate  Commission's  computer 
network. 

retrievabiuty: 

Records  may  be  retrieved  by  name  or 
docket  number. 

SAFEGUARDS: 

Records  are  maintained  in  the  Postal 
Rate  Commission's  docket  room,  on 
computer  networks,  and  on  the 
Conunission  website.  All  records  and 
computer  facilities  are  maintained  in 
Commission  offices,  and  public  access 
to  Commission  offices  is  controlled. 

RETENTION  AND  DISPOSAL: 

Records  are  disposed  of  in  accordance 
with  approved  record  schedules.  Most 
records  pertaining  to  Commission 
decisions  are  retained  permanently. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Chief  Administrative  Officer,  Postal 
Rate  Commission,  1333  H  Street  NW., 
Suite  300,  Washington,  DC  20268-0001. 

NOTIFICATION  PROCEDURE: 
RECORD  ACCESS  PROCEDURES: 

All  requests  should  be  directed  to  the 
System  Manager.  Requesters  will  be 
required  to  provide  adequate 
identification,  such  as  a  driver's  license, 
employee  identification  card,  or  other 
identifying  document,  and  dates  of 
employment. 

CONTESTING  RECORD  PROCEDURE: 

All  requests  should  be  directed  to  the 
System  Manager.  Requesters  will  be 
required  to  provide  ad'equate 
identification,  such  as  a  driver's  license, 
employee  identification  card,  or  other 
identifying  docimient.  and  dates  of 
emplojmient. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  obtained  bom  interveners  in  Postal 
Rate  Commission  proceedings  and  from 
Commission  staff. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

[PR  Doc.  99-27432  Filed  10-20-99;  8:45  am] 
BILLING  CODE  FW-7710-P 
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POSTAL  SERVICE  BOARD  OF 
GOVERNORS 

Sunshine  Act  Meeting 

TIMES  AND  DATES:  1:00  p.m.,  Monday, 
November  1, 1999;  8:30  a.m.,  Tuesday, 
November  2,  1999. 

place:  Washington,  D.C.,  at  U.S.  Postal 
Service  Headquarters,  475  L'Enfant 
Plaza,  S.W.,  in  the  Benjamin  Franklin 
Room. 

STATUS:  November  1  (Closed): 
November  2  (Open). 

MATTERS  TO  BE  CONSIDERED: 

Monday,  November  1 — 1:00  p.m. 
(Closed) 

1.  Postal  Rate  Commission  Opinion 
and  Recommended  Decision  in  Docket 
No.  MC99-2,  Weight- Averaged, 
Nonletter-Size  Business  Reply  Mail. 

2.  NetPost — Mailing  Online  Major 
Market  Test. 

3.  Mailing  Online  Filing. 

4.  Los  Angeles,  California,  Terminal 
Annex. 

5.  Rate  Case  Filing. 

6.  Contract  for  External  Audit 
Services. 

7.  Office  of  Inspector  General  FY  2000 
Performance  Plan. 

8.  Compensation  Issues. 

9.  Persormel  Matters. 

Tuesday,  November  2 — 8:30  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting, 
October  4-5, 1999. 

2.  Remarks  of  the  Postmaster  General/ 
Chief  Executive  Officer. 

3.  Consideration  of  Semiaimual 
Report  to  Congress  on  Summary  of 
hivestigative  Activities  (Actions  Under 
39  use  3005  and  3007). 

4.  Quarterly  Report  on  Service 
Performance. 

5.  Tentative  Agenda  for  the  December 
6-7, 1999,  meeting  in  Washington,  D.C. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Thomas  J.  Koerber,  Secretary  of  the 
Board,  U.S.  Postal  Service,  475  L'Enfant 
Plaza,  S.W.,  Washington,  D.C.  20260- 
1000.  Telephone  (202)  268-4800. 
Thomas  |.  Koerl>er, 
Secretary. 

[PR  Doc.  99-27657  Filed  10-19-99;  1:14  pm] 
BILUNG  COOe  7710-12-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

pnvestm«nt  Company  Act  Release  No. 
24084;  812-11808} 

Evergreen  Equity  Trust  et  sL;  Notice  of 
Application 

October  14, 1999. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  imder 
rule  17d-l  under  the  Investment 
Company  Act  of  1940  (the  "Act")  for  an 
order  to  permit  certain  transactions  in 
accordance  with  section  17(d)  of  the  Act 
and  rule  17d-l  imder  the  Act. 

SUMMARY  OF  THE  APPLICATION: 

Applicants  request  an  order  to  permit 
certain  registered  investment  companies 
to  pay  to  an  affiliated  lending  agent,  and 
the  affiliated  lending  agent  to  accept, 
fees  based  on  a  share  of  the  revenue 
generated  from  securities  lending 
transactions. 

APPUCANTS:  Evergreen  Equity  Trust, 
Evergreen  Select  Equity  Trust, 
Evergreen  International  Trust,  Evergreen 
Fixed  Income  Trust,  Evergreen  Select 
Fixed  Income  Trust,  Evergreen 
Municipal  Trust,  Evergreen  Money 
Trust,  Evergreen  Select  Money  Market 
Trust  (collectively,  the  "Funds"),  First 
Union  National  Bank  ("First  Union"), 
and  Evergreen  Investment  Management 
Company  ("EIM"). 

RLING  DATE:  The  application  was  filed 
on  October  8.  1999. 
HEARING  AND  NOTIFICATION  OF  HEARING: 
An  order  granting  the  application  will 
be  issued  unless  the  Commission  orders 
a  hearing.  Interested  persons  may 
request  a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Conmiission 
by  5:30  p.m.  on  November  8,  1999  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  request  should  state  the 
nature  of  the  writer's  interest,  the  reason 
for  the  request,  and  the  issues  contested. 
Person  .who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Commission's  Secretary. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW,  Washington,  DC  20549-0609. 
Applicants,  200  Berkeley  Street,  Boston, 
MA  02116. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  J.  Zomada,  Branch  Chief,  at 
(202)  942-0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 


SUPPLEMENTARY  INFORMATKM:  The 

following  is  a  sununary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0102  (tel.  202-942-8090). 

Applicant's  Representations 

1.  Each  Fund  is  registered  imder  the 
Act  as  an  open-end  management 
investment  company.  The  Funds 
currently  consist  of  92  portfolios 
("Portfolios").  EIM,  a  subsidiary  of  First 
Union  Corporation,  is  registered  imder 
the  Investment  Advisers  Act  of  1940. 
EIM  or  an  entity  controlling,  controlled 
by,  or  under  common  control  with  EIM 
serves  as  investment  adviser  to  each 
Portfolio  of  the  Funds  (each,  an 
"Adviser").  First  Union,  a  whoUy- 
oviTied  subsidiary  of  First  Union 
Corporation,  is  a  national  banking 
association.^ 

2.  Each  Portfolio  is  permitted  by  its 
investment  objectives,  policies,  and 
restrictions  to  lend  its  portfolio 
securities.  Applicants  may  propose  that 
the  Funds  engage  First  Union  as 
custodian  and  &at  First  Union  act  as 
lending  agent  for  the  Funds  in 
transactions  where  the  Funds  loan 
portfoho  securities  to  unaffiliated 
borrowers  ("Borrowers").  First  Union, 
as  lending  agent,  would  be  responsible 
for,  among  other  things,  soliciting 
Borrowers  fitjm  a  pre-approved  list  of 
eligible  Borrowers,  entering  into  loans 
of  pre-approved  securities  on  pre- 
approved  terms,  negotiating  loans, 
requesting  Borrowers  to  add  collateral 
when  required,  and  performing  other 
administrative  functions.^  In  addition. 
First  Union  would,  under  guidelines 
established  by  the  Adviser,  invest  cash 
coUa'.eral  in  instruments  pre-approved 
by  the  Adviser. 

3.  A  Fund's  board  of  trustees 
("Board"),  including  a  majority  of  the 
trustees  who  are  not  "interested 
persons"  as  defined  in  section  2(a)(19) 
of  the  Act  ("Disinterested  Trustees"), 
will  establish  procedures  to  govern  the 
securities  leading  program.  These 
procedures  will  comply  with  the 
policies  and  procedures  set  forth  by  the 


<  Applicants  also  request  that  the  relief  apply  to 
any  other  registered  investment  company  that  in  the 
future  is  advised  by  EIM  or  an  entity  controlling, 
controlled  by,  or  under  common  control  (as  defined 
in  section  2(a)(9)  of  4he  Act)  with  EIM  ("Future 
Funds").  Applicants  state  that  all  registered 
investment  companies  that  currently  intend  to  rely 
on  the  relief  are  named  as  applicants  and  that  any 
Future  Funds  that  rely  on  the  relief  will  so  do  so 
only  in  accordance  with  the  terms  and  conditions 
of  the  application. 

^  Applicants  state  that  the  duties  to  be  performed 
by  First  Union  will  be  consistent  with  and  not 
exceed  the  parameters  set  forth  in  Nonvest  Bank 
(pub.  avail.  May  25. 1995). 
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Commission  and  its  staff.  The  duties  of 
First  Union,  as  the  lending  agent,  as 
well  as  procedures  governing  the 
securities  lending,  will  be  included  in 
the  Portfolio's  agreement  with  First 
Union  or  otherwise  detailed  in  writing. 
The  ultimate  responsibility  for 
determining  which  securities  are 
available  to  be  loaned  and  to  whom  the 
securities  may  be  loaned  will  reside 
with  the  Portfolio's  Adviser,  subject  to 
the  procediu«8  approved  by  the  Fimd's 
Board. 

4.  Each  Borrower  of  a  Portfolio's 
securities  will  be  required  to  tender 
collateral  to  be  held  by  the  Portfolio's 
custodian.  In  transactions  where  the 
collateral  is  other  than  cash,  First  Union 
typically  will  negotiate  on  behalf  of  a 
Portfolio  a  lending  fee  to  be  paid  by  the 
Borrower.  The  Borrower  will  deliver  to 
the  Portfolio's  custodian  U.S. 
Government  securities  or  bank  letters  of 
credit  equal  to  at  least  100%  of  the 
value  of  the  securities  loaned,  with  the 
collateral  to  be  increased,  as  necessary, 
to  cover  differences  between  the  market 
value  of  the  collateral  and  the  market 
value  of  the  loaned  securities.  At  the 
termination  of  the  loan,  the  Borrower 
will  pay  to  the  PortfoUo  the  lending  fee, 
or  which  First  Union  will  receive  a  pre- 
negotiated  percentage. 

5.  In  transactions  where  the  collateral 
consists  of  cash,  the  Portfolio  typically 
will  receive  a  portion  of  the  return 
earned  on  the  investment  of  the  cash 
collateral  by  or  imder  the  direction  of 
the  Portfolio's  Adviser.  Depending  on 
the  agreement  negotiated  with  the 
Borrower  by  First  Union,  a  percentage  of 
the  return  on  the  investment  of  the  cash 
collateral  may  be  remitted  by  the 
Portfolio  to  the  Borrower.  Cash 
collateral  delivered  by  the  Borrower  to 
the  Portfolio's  custodian  will  equal  at 
least  100%  of  the  portfolio  securities 
loaned,  and  will  be  supplemented  to 
cover  increases  in  the  market  value  of 
the  loaned  securities,  as  necessary.  Out 
of  amounts  earned  on  the  investment  of 
cash  collateral,  the  Borrower  would  be 
paid  the  amoimt  agreed  upon,  if  any, 
and,  out  of  any  remaining  earnings,  First 
Union  would  receive  its  pre-negotiated 
percentage  and  the  Portfolio  would 
receive  the  remainder. 

6.  Applicants  request  relief  to  permit 
the  Fimds  to  pay  First  Union,  and  First 
Union  to  accept,  fees  based  on  a  share 
of  the  proceeds  derived  by  the  Funds 
from  their  securities  lending  activities. 

Applicants'  Legal  Analysis 

1.  Section  17(d)  of  the  Act  and  Rule 
17d-l  under  the  Act  prohibit  an 
affiliated  person  of  a  registered 
investment  company  or  any  affiliated 
person  of  such  person,  acting  as 


principal,  from  participating  in  or 
effecting  any  transaction  in  coimection 
with  any  joint  enterprise  or  joint 
arrangement  or  profit  sharing  plan  in 
which  the  investment  company 
participates.  Section  2(a)(3)  of  the  Act 
defines  an  "affiliated  person"  of  an 
investment  company  to  include  any 
person  directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with,  the  other  person,  and  if  the  other 
person  is  an  investment  company,  any 
investment  adviser  of  that  company. 

2.  EIM,  as  investment  adviser  to  the 
Funds,  is  an  affiliated  person  of  each 
Fund.  Because  EIM  and  First  Union  are 
under  common  control,  First  Union  and 
EIM  are  affiliated  persons  and  First 
Union  is  an  affiliated  person  of  an 
affiliated  person  of  the  Funds. 
Accordingly,  applicants  request  an 
order  under  section  1 7(d)  of  the  Act  and 
rule  17d-l  imder  the  Act  to  the  extent 
necessary  to  permit  each  Fund  to  pay, 
and  First  Union  as  lending  agent  to 
receive,  fees  based  on  a  percentage  of 
the  revenue  generated  by  the  Funds' 
securities  lending  program. 

3.  Rule  17d-l  authorizes  the 
Commission  to  permit  a  proposed  joint 
transaction.  In  determining  whether  to 
permit  a  transaction,  the  Commission  is 
to  consider  whether  the  proposed 
transaction  is  consistent  with  the 
provisions,  policies,  and  purposes  of  the 
Act,  and  the  extent  to  which  the 
participation  of  the  investment 
company  is  on  a  basis  different  from  or 
less  advantageous  than  that  of  the  other 
participants.  For  the  reasons  discussed 
below,  applicants  believe  that  the 
requested  relief  satisfies  that  standards 
for  relief  set  forth  in  rule  17d-l. 

4.  Applicants  propose  that  the  Fimds 
adopt  the  following  procedures  to 
ensure  that  the  fee  arrangement  and 
other  terms  of  the  relationship  between 
the  Funds  and  First  Union  are  fair:- 

a.  In  connection  with  the  initial 
approval  of  First  Union  as  lending  agent 
to  a  Fund,  a  majority  of  the  Board  of  the 
Fund  (including  a  majority  of  the 
Disinterested  Trustees)  will  determine 
that:  (1)  The  contract  with  First  Union 
is  in  the  best  interests  of  the  Fimd  and 
its  shareholders;  (ii)  the  services  to  be 
performed  by  First  Union  are  required 
by  the  Fimd;  (iii)  the  nature  and  quality 
of  the  services  to  be  performed  by  First 
Union  are  at  least  equal  to  those 
provided  by  others  offering  the  same  or 
similar  services;  and  (iv)  the  fees  for 
First  Union's  services  are  fair  and 
reasonable  in  light  of  the  usual  and 
customary  charges  imposed  by  others 
for  services  of  the  same  nature  quality. 

b.  In  connection  with  the  initial 
approval  of  First  Union  as  lending  agent 
to  a  Fund,  the  Board  will  obtain 


competing  quotes  of  the  lending  agent 
fees  from  at  least  three  independent 
lending  agents  to  assist  the  Board  in 
making  the  findings  referred  to  in 
paragraph  (a)  above. 

c.  Each  Fund's  contract  with  First 
Union  for  lending  agent  services  will  be 
reviewed  annually  and  will  be  approved 
for  continuation  only  if  a  majority  of  the 
Board  (including  a  majority  of 
Disinterested  Trustees)  maikes  the 
findings  referred  to  in  paragraph  (a) 
above. 

d.  The  Board  of  each  Fimd,  including 
a  majority  of  Disinterested  Trustees  will 
(i)  determine  at  each  quarterly  meeting 
that  the  loan  transactions  during  the 
prior  quarter  were  effected  in 
compliance  with  the  conditions  and 
procedures  set  forth  in  the  application; 
and  (ii)  review  no  less  frequently  than 
annually  the  conditions  and  procediures 
for  continuing  appropriateness. 

e.  Each  Fund  will  (i)  maintain  and 
preserve  permanently  in  an  easily 
accessible  place  a  written  copy  of  the 
procedures  and  conditions  (and  any 
modification  thereto)  described  in  the 
application  or  otherwise  followed  in 
connection  with  lending  securities  and 
(ii)  maintain  and  preserve  for  a  period 
of  not  less  than  six  years  from  the  end 
of  the  fiscal  year  in  which  any  loan 
transaction  occurred,  the  first  two  years 
in  an  easily  accessible  place,  a  written 
record  of  each  loan  transaction  setting 
forth  a  description  of  the  security 
loaned,  the  identity  of  the  Borrower,  the 
terms  of  the  loan  transaction,  and  the 
information  or  materials  upon  which 
the  determination  was  made  that  each 
loan  was  made  in  accordance  with  the 
procedures  set  forth  above  and  the 
conditions  set  forth  in  the  application. 

Applicants'  Condition 

Applicants  agree  that  any  order  of  the 
Commission  granting  the  requested 
relief  will  be  subject  to  the  following 
conditions: 

1.  The  securities  lending  program  of 
each  Portfolio  will  comply  with  all 
present  and  futiu-e  applicable 
Commission  and  Commission  staff 
positions  regarding  seciuities  lending 
arrangements. 

2.  'The  approval  of  the  Board, 
including  a  majority  of  Disinterested 
Trustees,  shall  be  required  for  the  initial 
and  subsequent  approvals  of  First 
Union's  service  as  lending  agent  for  the 
Fund,  for  the  institution  of  all 

{)rocedures  relating  to  the  securities 
ending  program  of  the  Fund,  and  for 
any  periodic  review  of  loan  transactions 
for  which  First  Union  acted  as  lending 
agent. 

3.  No  Portfolio  may  lend  its  portfolio 
seciuities  to  a  borrower  that  is  an 
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affiliated  person  of  the  Fund,  EIM,  First 
Union,  or  an  affiliated  person  of  any 
such  person. 

For  the  Commission  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  9»-27444  Filed  10-20-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-24085;  812-11776] 

GW  Capital  Management,  LLC,  et  al.; 
Notice  of  Application 

October  15, 1999. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  for  an 
order  under  section  12(d)(l){J)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  for  an  exemption  from  section 
12(d)(1)  of  the  Act,  and  imder  sections 
6(c)  and  17(h)  of  the  Act  for  an 
exemption  from  section  17(a)  of  the  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  that  would  permit  them 
to  implement  a  "fund  of  funds" 
arrangement.  The  fund  of  funds  would 
invest  in  other  fimds  that  are  part  of  the 
same  group  of  investment  companies 
and  in  funds  that  are  not  part  of  the 
same  group  of  investment  companies  in 
reliance  on  section  12(d)(1)(F)  of  the 
Act. 

APPUCANTS:  GW  Capital  Management, 
LLC  ("Adviser"),  Maxim  Series  Fimd, 
Inc.  ("Fund"),  Orchard  Series  Fund 
("Trust"),  and  One  Orchard  Equities, 
Inc.  ("Distributor"). 
RUNG  DATES:  The  application  was  filed 
on  September  16, 1999.  Applicant  have 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
reflected  in  this  notice. 
HEARING  OR  NOTIFICATION  OF  HEARINQ:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  November  9, 1999,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit,  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 


notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  N.W.,  Washington,  D.C. 
20549-0609;  Applicants,  c/o  Beverly  A. 
Byrne,  Esq.,  Maxim  Series  Fund,  Inc., 
8505  East  Orchard  Road,  Englewood, 
CO  80111. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai,  Senior  Coimsel,  at  (202) 
942-0574  or  Michael  W.  Mundt,  Branch 
Chief,  at  (202)  942-0564,  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regidation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549-0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1.  The  Fimd  is  organized  as  a 
Maryland  corporation  and  the  Trust  is 
organized  as  a  Delaware  business  trust. 
The  Fund  and  the  Trust  are  registered 
under  the  Act  as  open-end  management 
investment  companies  and  are  part  of 
the  same  "group  of  investment 
companies"  (as  defined  in  section 
12(d)(l)(G)(ii)  of  the  Act).  The  Adviser 
is  registered  imder  the  Investment 
Advisers  Act  of  1940  and  serves  as 
investment  adviser  to  the  Fund  and  the 
Trust. 

2.  Applicants  request  relief  to  permit 
the  series  of  the  Fund  and  any  other 
registered  open-end  management 
investment  company  that  is  part  of  the 
same  "group  of  investment  companies" 
as  the  Fund  (collectively,  the  "F^file 
Portfolios")  to  piuY:hase  shares  of  series 
of  the  Fund,  series  of  the  Trust,  and 
other  registered  open-end  management 
investment  companies  or  series  that  are 
part  of  the  same  "group  of  investment 
companies"  as  the  Profile  Portfolios 
(collectively,  the  "Underlying 
Portfolios).'  The  Profile  Portfolios  also 
would  invest  in  other  registered  open- 
end  management  investment  companies 
that  are  not  part  of  the  same  "group  of 
investment  comj>anies"  as  the  Profile 


'  Applicants  request  relief  for  each  existing  or 
future  registered  open-end  management  investment 
cnmpany  or  series  of  such  company  that  is  part  of 
the  same  "group  of  investment  companies"  as  the 
Fund,  and  (1)  is,  or  will  be,  advised  by  the  Adviser 
or  by  any  entity  controlling,  controlled  by,  or  under 
common  control  with  the  Adviser;  or  (2)  for  which 
the  Distributor  or  any  entity  controlling,  controlled 
by,  or  under  common  control  with  the  Distributor 
serves  as  principal  underwriter.  Each  existing 
registered  open-end  management  investment 
company  that  currently  intends  to  rely  on  the  order 
is  named  as  an  applicant.  Any  registered  open-end 
management  investment  company  that  relies  on  the 
order  in  the  future  will  do  so  only  in  accordance 
with  the  terms  and  conditions  of  the  application. 


Portfolios  (the  "Other  Portfolios")  in 
reliance  on  section  12(d)(1)(F)  of  the 
Act. 

3.  Shares  of  the  Profile  Portfolios  are 
offered  to  separate  accoimts  of  Great- 
West  Life  &  Armuity  Insurance 
Company  and  its  affiliates  and  separate 
accounts  of  imaffiliated  insurers  for  the 
purpose  of  funding  variable  contracts 
issued  by  those  insurance  companies. 
Shares  may  also  be  offered  directly  to 
qualified  pension  and  retirement  plans. 
The  Profile  Portfolios  do  not  impose  any 
fit}nt-end  sales  charges,  contingent 
deferred  sales  charges,  or  rule  12b-l 
fees.  Applicants  state  that  the  Profile 
Portfolios  are  intended  as  an  efficient 
and  cost-effective  method  of  allowing 
investors  who  are  pursuing  long-term 
investment  goals,  namely,  owners  of 
variable  insurance  contracts  and 
qualified  plan  participants,  to  structure 
■a.  comprehensive  asset  allocation 
program  with  investments  in  the 
Underlying  Portfolios  and  Other 
Portfolios  consistent  with  the  investors' 
investment  time  horizon. 

Applicants'  Legal  Analjrsis 

Section  12(d)(1)  of  the  Act 

1.  Section  12(d)(1)(A)  of  the  Act 
provides  that  no  registered  investment 
company  may  acquire  securities  of 
another  investment  company  if  such 
securities  represent  more  than  3%  of  the 
acquired  company's  outstanding  voting 
stock,  more  than  5%  of  the  acquiring 
company's  total  assets,  or  if  such 
securities,  together  with  the  seciuities  of 
any  other  acquired  companies,  represent 
more  than  10%  of  the  acquiring 
companys  total  assets.  Section 
12(d)(1)(B)  of  the  Act  provides  that  no 
registered  open-end  investment 
company  may  sell  its  securities  to 
another  investment  company  if  the  sale 
will  cause  the  acquiring  company  to 
own  more  than  3%  of  the  acquired 
company's  voting  stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  by  investment  companies. 

2.  Section  12(d)(1)(G)  of  the  Act 
provides  that  section  12(d)(1)  shall  not 
apply  to  the  securities  of  an  acquired 
company  purchased  by  an  acquiring 
company  if:  (i)  The  acquiring  company 
and  the  acquired  company  are  part  of 
the  same  group  of  investment 
companies;  (ii)  the  acquiring  company 
holds  only  securities  of  acquired 
companies  that  are  part  of  the  same 
group  of  investment  companies, 
government  securities,  and  short-term 
paper;  (iii)  the  aggregate  sales  loads  and 
distribution-related  fees  of  the  acquiring 
company  and  the  acquired  company  are 
not  excessive  imder  rules  adopted 
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pursuant  to  section  22(b)  or  section 
22(c)  of  the  Act  by  a  securities 
association  registered  under  section  15A 
of  the  Securities  Exchange  Act  of  1934, 
or  the  Commission;  and  (iv)  the 
acquired  company  has  a  policy  that 
prohibits  it  from  acquiring  securities  of 
registered  open-end  investment 
companies  or  registered  unit  investment 
trusts  in  reliance  on  section  12(d)(1)(F) 
or  (G).  Section  12(d)(l)(G)(ii)  defines  the 
term  "group  of  investment  companies" 
to  mean  any  two  or  more  registered 
investment  companies  that  hold 
themselves  out  to  investors  as  related 
companies  for  purposes  of  investment 
and  investor  services.  Because  the 
Profile  Portfolios  will  invest  in  shares  of 
the  Other  Portfolios,  they  cannot  rely  on 
the  exemption  from  sections  12(d)(1)(A) 
and  (B)  afforded  by  section  12(d)(1)(G). 

3.  Section  12(d)(1)(F)  of  the  Act 
provides  that  section  12(d)(1)  shall  not 
apply  to  securities  purchased  by  an 
acquiring  company  if  the  company  and 
its  affiliates  own  no  more  than  3%  of  an 
acquired  company's  securities,  provided 
that  the  acquiring  company  does  not 
impose  a  sales  load  of  more  than  1.5% 
on  its  shares.  In  addition,  section 
12(d)(1)(F)  provides  that  no  acquired 
company  is  obligated  to  honor  any 
acquiring  company  redemption  request 
in  excess  of  1%  of  the  acquired 
company's  secixrities  during  any  period 
of  less  than  30  days,  and  the  acquiring 
company  must  vote  its  acquired 
company  shares  either  in  accordance 
with  instructions  from  its  shareholders 
or  in  the  same  proportion  as  all  other 
shareholders  of  the  acquired  company. 

4.  Section  12(d)(l)0)  of  the  Act 
provides  that  the  Commission  may 
exempt  persons  or  transactions  from  any 
provision  of  section  12(d)(1)  if  and  to 
the  extent  such  exemption  is  consistent 
with  the  public  interest  and  the 
protection  of  investors. 

5.  Applicants  request  relief  under 
section  12(d)(l)(J)  of  the  Act  from  the 
limitations  of  sections  12(d)(1)(A)  and 
(B)  to  permit  the  Profile  Portfolios  to 
invest  in  the  Underlying  Portfolios. 
Applicants  are  not  requesting  relief  bom 
section  12(d)(1)(F)  and  will  rely  on  that 
section  for  investments  in  Other 
PortfoUos. 

6.  Applicants  state  that  the  Profile 
PortfoUos'  investments  in  the 
Underlying  Portfolios  do  not  raise  the 
concerns  that  sections  12(d)(1)(A)  and 
(B)  were  designed  to  address,  which 
include  undue  influence,  duplicative 
fees,  and  overly  complex  fund 
arrangements.  Because  the  Profile 
Portfolios  and  Underlying  Portfolios  are 
part  of  the  same  group  of  investment 
companies,  applicants  submit  that  there 
is  little  potential  for  the  Adviser  to 


exercise  inappropriate  control  over  the 
Underlying  Portfolios.  Applicants 
further  state  that  the  proposed 
conditions  would  appropriately  address 
any  concerns  about  the  layering  of 
advisory  fees,  sales  charges,  and  other 
fees.  Applicants  state  that  the 
arrangements  would  not  become  overly 
complex  because  Underlying  Portfolios 
and  Other  Portfolios  generally  will  not 
invest  in  other  investment  companies  in 
excess  of  the  limits  of  section 
12(d)(1)(A). 

Section  17(a)  of  the  Act 

1.  Section  17(a)  of  the  Act  generally 
prohibits  an  affiliated  person  of  a 
registered  investment  company  from 
selling  securities  to,  or  purchasing 
securities  from,  the  company.  Section 
2(a)(3)  of  the  Act  defines  an  "affihated 
person"  of  another  person  to  include:  (a) 
Any  person  that  directly  or  indirectly 
owns,  controls,  or  holds  with  power  to 
vote  5%  or  more  of  the  outstanding 
voting  seciirities  of  the  other  person;  (b) 
any  person  5%  or  more  of  whose 
outstanding  voting  securities  are 
directly  or  indirectly  owned,  controlled, 
or  held  with  power  to  vote  by  the  other 
person;  (c)  any  person  directly  or 
indirectly  controlling,  controlled  by,  or 
under  common  control  with  the  other 
person;  and  (d)  if  the  other  person  is  an 
investment  company,  any  investment 
adviser  of  that  company.  Applicants 
state  that  the  Profile  Portfolios  and  the 
Underlying  Portfolios  will  be  advised  by 
the  Adviser.  As  a  result,  applicants 
submit  that  a  Profile  Portfolio  and 
Underlying  Portfolio  may  be  deemed  to 
be  affihated  persons  by  virtue  of  being 
imder  the  common  control  of  the 
Adviser,  or  to  the  extent  that  a  Profile 
Portfolio  owns  5%  or  more  of  the  shares 
of  an  Underlying  Portfoho.  AppUcants 
state  that  purchases  and  redemptions  of 
shares  of  die  Underlying  Portfolios  by 
the  Profile  Portfolios  could  be  deemed 
to  be  principal  transactions  between 
affiliated  persons  under  section  17(a). 

2.  Section  17(b)  provides  that  the 
Commission  shall  exempt  a  proposed 
transaction  from  section  1 7(a)  if 
evidence  establishes  that  (a)  the  terms  of 
the  proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching;  (b)  the  proposed 
transaction  is  consistent  with  the 
policies  of  the  registered  investment 
company  involved;  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act. 

3.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  persons  or 
transactions  from  any  provision  of  the 
Act  if  such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 


consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicants  request  an 
exemption  imder  sections  6(c)  and  17(b] 
of  the  Act  to  permit  the  Profile 
Portfolios  to  purchase  and  redeem 
shares  of  the  Underlying  Portfolios. 

4.  Applicants  state  that  the  terms  of 
the  proposed  transactions  will  be  fair 
and  reasonable  and  will  not  involve 
overreaching  because  shares  of 
Underljring  Portfolios  will  be  sold  and 
redeemed  at  their  net  asset  values. 
Applicants  also  state  that  the 
investment  by  the  Profile  PortfoUos  in 
the  Underlying  Portfolios  wiU  be 
effected  in  accordance  with  the 
investment  restrictions  of  the  Profile 
Portfolios  and  will  be  consistent  with 
the  poUcies  as  set  forth  in  the 
registration  statement  of  the  Profile 
Portfolios. 

Applicant's  Conditions 

Applicants  agree  that  any  order  of  the 
Commission  granting  the  requested 
relief  will  be  subject  to  the  following 
conditions: 

1.  AU  Underlying  Portfolios  will  be 
part  of  the  same  "group  of  investment 
companies,"  as  defined  in  section 
12(d)(l)(G)(ii)  of  the  Act,  as  the  Profile 
Portfolios. 

2.  No  Underljdng  Portfolio  or  Other 
Portfolio  will  acquire  securities  of  any 
other  investment  company  in  excess  of 
the  Umits  contained  in  section 
12(d)(1)(A)  of  the  Act,  except  to  the 
extent  that  such  Underlying  Portfolio  or 
Other  Portfoho  (a)  receives  securities  of 
another  investment  company  as  a 
dividend  or  as  a  result  of  a  plan  of 
reorganization  of  a  company  (other  than 
a  plan  devised  for  the  purpose  of 
evading  section  12(d)(1)  of  the  Act);  or 
(b)  acquires  (or  is  deemed  to  have 
acquired)  securities  of  another 
investment  company  piu^uant  to 
exemptive  relief  from  the  Commission 
permitting  such  Underlying  Portfolio  or 
Other  Portfolio  to  (i)  acquire  securities 
of  one  or  more  affiliated  investment 
companies  for  short-term  cash 
management  purposes;  or  (ii)  engage  in 
interfund  borrowing  and  lending 
transactions. 

3.  Any  sales  charges,  distribution- 
related  fees  and  service  fees  relating  to 
the  shares  of  the  Profile  Portfolios,  when 
aggregated  with  any  sales  charges, 
distribution-related  fees  and  service  fees 
paid  by  the  Profile  Portfolios  relating  to 
the  acquisition,  holding  or  disposition 
of  shares  of  the  Underlying  Portfolios 
and  Other  Portfolios,  will  not  exceed  the 
limits  set  forth  in  rule  2830  of  the 
Conduct  Rules  of  the  National 
Association  of  Securities  Dealers. 
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4.  Before  approving  any  advisory 
contract  under  section  15  of  the  Act,  the 
board  of  directors  of  the  Profile 
Portfolios,  including  a  majority  of  the 
directors  who  are  not  "interested 
persons,"  as  defined  in  section  2(a)(19) 
of  the  Act,  will  find  that  the  advisory 
fees  charged  imder  the  contract  are 
based  on  services  provided  that  are  in 
addition  to,  rather  than  duplicative  of, 
services  provided  under  any  Underlying 
Portfolio  or  Other  Portfolio  advisory 
contract.  This  finding,  and  the  basis 
upon  which  the  finding  was  made,  will 
be  recorded  fully  in  the  minute  books  of 
the  Profile  Portfolios. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  99-27498  Filed  10-20-99;  8:45  am) 

BILUNO  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3216] 

State  of  New  York;  (Amendment  #2) 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency,  effective 
September  18, 1999,  the  above- 
numbered  Declaration  is  hereby 
amended  to  establish  the  incident 
period  for  this  disaster  as  beginning  on 
September  16, 1999  and  continuing 
through  September  18, 1999. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
appUcations  for  physical  damage  is 
November  17, 1999  and  for  economic 
injury  the  deadUne  is  Jime  19,  2000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  October  8, 1999. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  99-27476  Filed  10-20-99;  8:45  am] 

BIUJNG  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3212] 

State  Of  North  Carolina  (Amendment 
#1) 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency  dated  October  4, 
1999,  the  above-numbered  Declaration 
is  hereby  amended  to  establish  the 
incident  period  for  this  disaster  as 
beginning  on  September  15, 1999  and 
continuing  through  October  4, 1999. 


All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
November  14, 1999,  and  for  economic 
injury  the  deadline  is  June  16,  2000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  October  8, 1999. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 

Assistance. 

[FR  Doc.  99-27475  Filed  10-20-99;  8:45  am] 

BILUNO  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3218] 

State  of  Soutti  Carolina  (Amendment 
#2) 

In  accordance  with  notices  received 
from  the  Federal  Emergency 
Management  Agency  dated  September 
30  and  October  6, 1999,  the  above- 
numbered  Declaration  is  hereby 
amended  to  include  Dillon,  Dorchester, 
Florence,  and  Orangeburg  Counties  in 
the  State  of  South  Carolina  as  a  disaster 
area  due  to  damages  caused  by 
Hurricane  Floyd.  This  declaration  is 
further  amended  to  establish  the 
incident  period  for  this  disaster  as 
beginning  on  September  14, 1999  and 
continuing  through  September  30, 1999. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Aiken,  Barnwell,  Calhoun,  Darlington, 
Lee,  Lexington,  Marlboro,  and  Sumter  in 
the  State  of  South  Carolina  may  be  filed 
tmtil  the  specified  date  at  the  previously 
designated  location.  Any  counties 
contiguous  to  the  above-named  primary 
coimties  and  not  listed  herein  have  been 
previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
November  19,  1999  and  for  economic 
injury  the  deadline  is  June  21,  2000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  October  8, 1999. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  99-27477  Filed  10-20-99;  8:45  am] 
niXING  COOE  a02S-<t1-P 


SMALL  BUSINESS  ADMINISTRATION 

Georgia  District  Advisory  Council; 
Public  Meeting 

The  U.S.  Small  Business 
Administration,  Georgia  District  Office, 


Advisory  Council  will  hold  a  public 
meeting  on  Friday,  November  5, 1999  at 
8:30  a.m.  at  the  Sheraton  Augusta  Hotel, 
2651  Perimeter  Parkway,  Augusta, 
Georgia  30909,  to  discuss  matters  as 
may  be  presented  by  members,  staff  of 
the  U.S.  Small  Business  Administration, 
or  others  present. 

For  furUier  information,  write  or  call 
Mr.  Charles  E.  Anderson,  District 
Director,  U.S.  Small  Business 
Administration,  1720  Peachtree  Road, 
N.E..  Suite  600,  Atlanta,  Georgia  30309, 
(404) 347-3012. 
Bettie  Baca, 

Counselor  to  the  Administrator. 
[FR  Doc  99-27478  Filed  10-20-99;  8:45  am] 

BtUMQ  CODE  M«S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Oregon  Advisory  Council;  Public 
Meeting 

The  U.S.  Small  Business 
Administration  Oregon  Advisory 
Coiuicil,  located  in  the  geographical 
area  of  Portland,  Oregon  will  hold  a 
public  meeting  from  8:00  a.m.  to  2:00 
p.m.  Tuesday,  October  26, 1999  at  6th 
Floor  Conference  Room,  1515  Bldg., 
1515  SW  Fifth  Avenue,  Portland, 
Oregon  to  discuss  such  matters  as  may 
be  presented  by  members,  SBA  staff  or 
others  present. 

For  fiuther  information,  write  or  call 
Donald  S.  Matsuda,  Deputy  District 
Director,  U.S.  Small  Business 
Administration,  1515  SW  Fifth  Avenue, 
Suite  1050,  Portland.  OR  97201-5494, 
telephone  niunber  (503)  32&-5221. 
Bettie  Baca, 

Counselor  to  the  Administrator. 
[FR  Doc.  99-27479  Filed  10-20-99;  8:45  am] 
BIUJNG  CODE  MBS-OI-P 


SMALL  BUSINESS  ADMINISTRATION 

Region  V  Advisory  Council  Meeting; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Wisconsin  State 
Advisory  Council,  located  in  the 
geographical  area  of  Milwaukee, . 
Wisconsin,  will  hold  a  public  meeting 
from  12  p.m.  to  1  p.m.,  October  21,  1999 
at  Metro  Milwaukee  Area  Chamber 
(MMAC)  Association  of  Commerce 
Building;  756  North  Milwaukee  Street, 
Fourth  Floor,  Milwaukee,  Wisconsin  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Yolanda  Lassiter,  U.S.  Small  Business 


56828 Federal  Register / Vol.  64,  No.  203 / Thursday,  October  21,  1999 /Notices 


Administration,  310  W.  Wisconsin  Ave., 

Milwaukee,  Wisconsin  53203;  fax  (414) 

297-3928. 

Bettie  Baca, 

Counselor  to  the  Administrator. 

[FR  Doc.  99-27474  Filed  10-20-99:  8:45  am] 

BILUNQ  CODE  S02S-41-P 


DEPARTMENT  OF  STATE 

Delegation  of  Authority  235 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  State  by  the  laws  of  the 
United  States,  including  section  1  of  the 
Department  of  State  Basic  Authorities 
Act  (22  U.S.C.  2651a).  I  hereby  delegate 
to  the  Under  Secretary  of  State  for 
Political  Affairs  the  authority  to  perform 
all  functions  conferred  upon  the 
Secretary  of  State  by  Executive  Order 
No.  13129  of  July  4, 1999,  entitled 
"Blocking  Property  and  Prohibiting 
Transactions  With  the  Taliban." 
Notwithstanding  this  delegation  of 
authority,  the  Secretary  of  State  or  the 
Deputy  Secretary  of  State  may  at  any 
time  exercise  any  authority  conferred 
upon  the  Secretary  by  this  Executive 
Order.  Actions  within  the  scope  of  this 
delegation  heretofore  taken  are  hereby 
ratified  and  confirmed. 

This  Delegation  of  Authority  shall  be 
published  in  the  Federal  Register  and 
shall  be  effective  upon  date  of  signature. 

Dated:  October  14, 1999. 
Madeleine  Albright, 
Secretary  of  State. 

[FR  Doc.  99-27547  Filed  10-20-99;  8:45  am) 
BILUNQ  COOE  4710-1»-F 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlniatratlon 
[Summary  Notice  No.  PE-9»-35] 

Patitiona  for  Exemption;  Summary  of 
Petltiona  Racalvad;  Diapoaitions  of 
Potmona  laauad 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 


The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
nimiber  involved  and  must  be  received 
on  or  before  November  10, 1999. 
ADDRESSES:  Send  conunents  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGG- 

200),  Petition  Docket  No. ,  800 

Independence  Avenue,  SW., 
Washington,  D.C.  20591. 

Conunents  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-cmts@faa.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone 
(202) 267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cherie  Jack  (202)  267-7271  or  Terry 
Stubblefield  (202)  267-7624  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regidations  (14  CFR  Part  11). 

Issued  in  Washington,  D.C.  on  October  14, 
1999. 

Gary  A.  Michel, 

Acting  Assistant  Chief  Counsel  for 
Regulations. 

Petitions  for  Exemption 

Docket  No.:  29119. 

Petitioner:  Era  Aviation,  Inc.       

Section  of  the  FAR  Affected:  14  CFR 
121.643(a)(2)  and  (3). 

Descritpion  of  Relief  Sought:  To 
permit  Era  Aviation,  Inc.,  to  operate  its 
DHC-6  aircraft  imder  the  fuel  supply 
requirements  of  14  CFR  part  135  in  Ueu 
of  the  fuel  requirements  of  part  121 
supplemental  operations. 

DocJcef  No.;  29657. 

Petitioner:  Constellation  Historical 
Society  and  the  Global  Aeronautical 
Foimdation.  

Sertjon  of  the  FAR  Affected:  14  CFR 
91.529(b). 

Description  of  Relief  Sought:  To  allow 
CHS  and  GAF  flight  engineers  to 
maintain  currency  inLocheed 
Constellation  model  aircraft  using  an 


Events  Based  Currency  program  in  lieu 
of  obtaining  50  hours  of  operating 
experience  every  6  months. 

Docket  No.:  29577. 

Petitioner:  Bombardier  Aerospace 
Corporation  d.b.a.  Bombardier  Business 
Jet  Solutions,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
47.13(g)  and  49.13(d). 

Description  of  Relief  Sought:  To 
permit  Bombardier  Aerospace 
Corporation  d.b.a.  Bombardier  Business 
Jet  Solutions,  Inc.,  Bombar£Qer 
Aerospace  Corporation,  and  Bombardier 
Business  Jet  Solutions,  Inc.,  to  use 
power  of  attorney  on  file  with  the  Civil 
Aviation  Registry,  that  do  not  have  a 
specific  expiration  date,  for  a  period  of 
6  years. 

Docket  No.:  29609. 

Petitioner:  The  Bush  Pilot,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
43.3(a)  and  (g)  and  paragraph  (c)  of 
appendix  A  to  part  43. 

Description  of  Relief  Sought:  To 
permit  BPI  to  perform  the  preventative 
maintenance  functions  listed  in 
paragraph  c  of  appendix  A  to  part  43  on 
an  aircraft  operated  imder  14  CFR  part 
135  without  holding  a  mechanics 
certificate. 

Disposition  of  Petitions 

DocJtefAfo.;  28452. 

Petitioner:  Boeing  Commercial 
Airplane  Group. 

Section  of  the  FAR  Affected:  4  CFR 
25.562(b)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  exempt  the  Boeing 
Commercial  Airplane  Group  from  the 
floor  warpage  testing  requirements  of 
§  25.562(b)(2)  for  Boeing  Models  737- 
700C/-900. 

Grant,  8/20/99,  Exemption  No.  6425A. 

Docket  No.:  28559. 

Petitioner:  Rockwell  Collins,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
21.327(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Rockwell  to  use 
a  printout  from  its  Order  Management 
System  for  Class  II  product  instead  of 
the  Application  for  Export  Certificate  of 
Airworthiness  (Form  8130-1),  even 
though  Rockwell  does  not  hold  a  ~ 
production  certificate. 

Grant,  5/24/99,  Exemption  No.  6604A. 

Docket  No.:  29002. 

Petitioner:  Peninsula  Airways,  Inc. 
d.b.a.  PenAir. 

Section  of  the  FAR  Affected:  114  CFR 
121.709(b)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  properly  trained 
PenAir  flight  crewmembers  to  install 
and/or  remove  medevac  stretchers  on 
PenAir  Fairchild  Metro  III  aircraft  and 
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make  the  appropriate  entries  in  the 
aircraft  maintenance  records. 

Grunt,  8/31/99.  Exemption  No.  6674A. 

Docket  No.:  2927A. 

Petitioner:  Airborne,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
135.299(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Airborne  pilots 
to  accomplish  a  line  operational 
evaluation  in  a  Level  C  or  Level  D  flight 
simulator  in  lieu  of  a  line  check  in  an 
aircraft. 

Denial,  9/3/99,  Exemption  No.  6990. 

Docket  No.:  29307. 

Petitioner:  Hughes  Flying  Service, 
Inc.. 

Section  of  the  FAR  Affected:  14  CFR 
135.299(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Hu^es  pilots  to 
accomplish  a  line  operational 
evaluation  in  a  Level  C  or  Level  D  flight 
simulator  in  lieu  of  a  line  check  in  an 
aircraft. 

Denial,  9/3/99,  Exemption  No.  6993. 

Docket  No.:  29331. 

Petitioner:  Corporate  Wings,  Inc.^ 

Section  of  the  FAR  Affected:  14  CFR 
135.299(a). 

Description  of  Relief  Sou^t/ 
Disposition:  To  permit  Corporate  Wings 
pilots  to  accomplish  a  line  operational 
evaluation  in  a  Level  C  or  Level  D  flight 
simulator  in  lieu  of  a  line  check  in  an 
aircraft. 

Denial,  9/3/99,  Exemption  No.  6992. 

Docket  No.:  29363. 

Petitioner:  Charter  Fleet  International. 

Section  of  the  FAR  Affected:  14  CFR 
135.299(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  CFI  pilots  to 
accomplish  a  line  operational 
evaluation  in  a  Level  C  or  Level  D  flight 
simulator  in  lieu  of  a  line  check  in  an 
aircraft. 

Denial,  9/3/99,  Exemption  No.  6991. 

Docket  No.:  29413. 

Petitioner  Hiawatha  Aviation  of 
Rochester,  Inc.  

Section  of  the  FAR  Affected:  14  CFR 
135.299(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Hiawatha  pilots 
to  accomplish  a  line  operational 
evaluation  in  a  Level  C  or  Level  D  flight 
simulator  in  lieu  of  a  line  check  in  an 
aircraft. 

Denial,  9/3/99,  Exemption  No.  6989. 

Docket  No.:  29515. 

Petitioner:  Peninsula  Airways,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
91.323(b)(4). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  PenAir  to  operate 
two  G-21A  aircraft.  Registration  Nos. 
N641  and  N22932,  at  a  maximum 
weight  of  8,920  pounds 


Partial  Grant,  9/1/99,  Exemption  No. 
6963. 

Docket  No.:  29552. 

Petitioner:  Northern  Illinois  Flight 
Cent  fir  iTic 

Section  of  the  FAR  Affected:  14  CFR 
135.299(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  NIFC  pilots  to 
accomplish  a  line  operational 
evaluation  in  a  Level  C  or  Level  D  flight 
simulator  in  lieu  of  a  line  check  in  an 
aircraft. 

Denial,  9/3/99,  Exemption  No.  6988. 

Docket  No.:  29554. 

Petitioner:  Phillipsburg  Aviation,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
135.251,  135.255, 135.353,  and 
appendices  I  &  J  of  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Phillipsbiu^  to 
conduct  local  sightseeing  flights  at  the 
annual  Special  Wish  Foundation 
fundraising  event  on  August  29, 1999, 
for  compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  14  CFR  part  121  and  part  135. 

Grant,  8/27/99,  Exemption  No.  6959. 

Docket  No.:  29620. 

Petitioner:  The  Boeing  Company^^ 

Section  of  the  FAR  Affected:  14  CFR 
25.1435(b)(1). 

Description  of  Relief  Sough  t/ 
Disposition:  To  permit  certification  of 
the  Model  737-900  by  showing 
compliance  by  similarity  to  the  Boeing 
737-700  hydraulic  system  and  by  an 
engineering  design  review  of  the  added 
straight-line  hydraulic  tube  installations 
of  the  Model  737-900  airplane. 

Gmnt,  8/20/99,  Exemption  No.  6953. 

Docket  No.:  29631. 

Petitioner:  Federal  Express 
Corporation. 

Section  of  the  FAR  Affected:  14  CFR 
121.344(b)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  FedEx  to  operate 
three  B-727  airplanes  (Registration  Nos. 
N190FE.  N246FE,  and  N464FE;  Serial 
Nos.  19083,  22068,  and  21288, 
respectively)  and  two  DC-10  airplanes 
(Registration  Nos.  N68052  and  N68059; 
Serial  Nos.  47806  and  46907, 
respectively)  without  installing,  in  each 
aircraft,  the  required  DFDR  until  the 
next  heavy  maintenance  check  after 
January  15,  2000. 

Partial  Grant,  9/2/99,  Exemption  No. 
6965. 

Docket  No.:  29690. 

Petitioner:  Western  North  Carolina  Air 
Museum. 

Section  of  the  FAR  Affected:  14  CFR 
135.251, 135.255, 135.353,  and 
appendices  I  &  J  of  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  allow  the  Air  Museum 


to  conduct  local  sightseeing  flights  at 
the  Air  Museum's  Open  House  held  at 
the  Hendersonville  Airport  during  the 
Henderson  County  Apple  Festival, 
September  4  through  7,  1999,  for 
compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135. 

Grant,  9/2/99,  Exemption  No.  6964.     ' 

Docket  No.:  29633. 

Petitioner:  Sandusky  Flying  Club. 

Section  of  the  FAR  Affected:  14  CFR 
135.251, 135.255. 135.353,  and 
appendices  I  &  J  of  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  allow  SFC  to  conduct 
local  sightseeing  flights  in  the  vicinity 
of  the  Sandusky  City  Airport,. for  its 
Dawn  Patrol  event  on  August  29, 1999, 
for  compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135. 

Grant,  8/26/99,  Exemption  No.  6956. 

Docket  No.:  29668. 

Petitioner:  Robert  Stone. 

Section  of  the  FAR  Affected:  14  CFR 
135.251, 135.255, 135.353.  and 
appendices  I  &  J  of  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Mr.  Stone  to 
conduct  local  sightseeing  flights  at  the 
annual  Special  Wish  Foundation 
fundraising  event  on  August  29, 1999, 
for  compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135. 

Gmnt,  8/27/99,  Exemption  No.  6958. 

Docket  No.:  29697. 

Petitioner:  Spectrum  Aeromed,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
25.562  and  25.785(b). 

Description  of  Relief  Sought/ 
Disposition:  To  exempt  Spectrum  from 
the  requirements  of  §§  25.562  and 
25.785(b)  of  the  FAR  for  installation  of 
medical  stretchers  on  the  Cessna 
Citation  Model  560XL  (Excel.). 

Grant,  8/23/99,  Exemption  No.  6952. 

Docket  No.:  29712. 

Petitioner:  Corvallis  Chapter  of  the 
Oregon  Pilots  Association.  

Section  of  the  FAR  Affected:  14  CFR 
135.251, 135.255, 135.353,  and 
appendices  I  &  J  of  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  allow  OP  A  to  conduct 
local  sightseeing  flights  at  Corvallis 
Municipal  Airport,  for  the  Corvallis  Fly- 
In  on  August  28, 1999,  for  compensation 
or  hire,  without  complying  with  certain 
anti-drug  and  alcohol  misuse  prevention 
requirements  of  part  135. 

Grant,  8/27/99,  Exemption  No.  6952. 

Docket  No.:  29713. 
Petitioner:  Experimental  Aircraft 
Association  Chapter  988. 
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Section  of  the  FAR  Affected:  14  CFR 
135.251.  135.255,  andl35.353,  and 
appendices  I  &  J  of  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  allow  EAA  Chapter  988 
to  conduct  local  sightseeing  flints  at 
Venango  Regional  Airport  in  Franklin, 
Pennsylvania,  for  a  Fly-In  on  August  28 
and  29, 1999,  for  compensation  or  hire, 
without  complying  with  certain  anti- 
drug and  alcohol  misuse  prevention 
requirements  of  part  135. 

Gmnt,  8/27/99,  Exemption  No.  6961. 

[PR  Doc.  99-27510  Filed  10-20-99;  8:45  am] 
MUJNO  COOE  4aio-i»-u 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Rule  on  Application 
To  impoae  and  Use  ttie  Revenue  From 
a  Passenger  Facility  CtMvge  (PFC)  at 
Fayelteville  Municipal  Airport, 
Fayetteville,  AR 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Fayetteville 
Municipal  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  K  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (PubUc  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  November  22  1999. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr.  Ben  Guttery, 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-610D,  Fort  Worth,  Texas  76193- 
0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Dale 
Frederick,  Manager  of  Fayetteville 
Municipal  Airport,  at  the  following 
address:  Dale  Frederick,  Airport 
Manager,  Fayetteville  Mimicipal 
Airport,  4500  South  School  Avenue, 
Suite  F,  Fayetteville,  AR  72701. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Airport  under  Section  158.23  of  Part 
158. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ben  Guttery,  Federal  Aviation 
Administration,  Southwest  Region, 
Airports  Division,  Planning  and 
Programming  Branch,  ASW-610D,  Fort 
Worth,  Texas  76193-0610,  (817)  222- 
5614. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 

SUPPLEMENTARY  INFORMATKW:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Fayetteville  Mimicipal  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  October  5, 1999,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Airport  was 
substantially  complete  within  the 
requirements  of  Section  158.25  of  part 
158.  The  FAA  wiU  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  January  28,  2000. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  April 
1,  2001. 

Proposed  charge  expiration  date: 
January  1,  2000. 

Total  estimated  PFC  revenue: 
$960,303.00. 

PFC  application  number:  99-03-C- 
00-FYV. 

Brief  description  of  proposed  projects: 
Prelects  To  Impose  and  Use  PEG'S 

Localizer-type  Directional  Aid  with 
Glide  Slope,  Taxiway  Rehabilitation, 
and  PFC  Administrative  Costs. 

Proposed  class  or  classes  of  air 
carriers  to  be  exempted  from  collecting 
PFC's:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-610D.  2601  Meacham  Blvd.,  Fort 
Worth,  Texas  76137-4298. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Fayetteville 
Mimicipal  Airport. 


Issued  in  Forth  Worth,  Texas  on  October  5, 
1999. 

Naomi  L.  Saunders, 

Manager,  Airports  Division. 

[PR  Doc.  99-27512  Filed  10-20-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
(99-01 -C-OO-LMT)  To  impoee  and  Use 
the  Revenue  From  a  Passenger  Facility 
CiMirge  (PFC)  at  Klamath  Falle  Airport 
Submitted  by  the  CHy  of  Klamath  Falls, 
OR 

agency:  Federal  Aviation    - 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on     - 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  PFC 
revenue  at  Klamath  Falls  Airport  under 
the  provisions  of  49  U.S.C.  40117  and 
Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  158). 

DATES:  Comments  must  be  received  on 
or  before  November  22, 1999. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  deUvered 
in  triplicate  to  the  FAA  at  the  following 
address:  J.  Wade  Bryan^,  Manager; 
Seattle  Airports  District  Office,  SEA- 
ADO;  Federal  Aviation  Administration; 
1601  Lind  Avenue  SW,  Suite  250; 
Ronton,  Washington  98055-4056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Harold  E. 
Wight,  Airport  Director,  at  the  following 
address:  City  of  Klamath  Falls,  6775 
Arnold  Avenue,  Klamath  Falls,  Oregon 
97603. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  IGamath  Falls 
Airport,  under  section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Vargas,  (425)  227-2660;  Seattle 
Airports  District  Office,  SEA-ADO; 
1601  Lind  Avenue  SW,  Suite  250; 
Ronton,  Washington  98055-4056.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  pubUc 
comment  on  the  application  (99-01-00- 
LMT)  to  impose  and  use  PFC  revenue  at 
Klamath  Falls  Airport,  under  the 
provisions  of  49  U.S.C.  40117  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 
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On  October  12. 1999.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  City  of  Klamath  Falls, 
Klamath  Falls  Airport.  Oregon,  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  dian  January  14, 1999. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  March 
1,  2000. 

Proposed  charge  expiration  date: 
October  1,  2009. 

Total  requested  for  use  approval: 
$787,521. 

Brief  description  of  proposed  project: 
Airport  master  plan  study;  Taxiway 
exteltsion  project;  Taxiway  and  apron 
reconstruction;  Install  Part  107  secxirity 
gates;  Reconstruct  T — hanger  taxiway; 
Seal  coat  runway  7/25;  Taxiway,  apron 
and  access  road  construction;  Construct 
perimeter  fencing;  Parking  lot 
rehabilitation;  Land  acquisition; 
Terminal  area  improvements;  Safety 
area  study;  Pavement  maintenance 
study;  Runway  7/25  safety  area 
improvements;  Acquire  snow  removal 
equipment;  Acquire  handicapped  lift; 
and  Runway  safety  area  design  and 
construction. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
Usted  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region.  Airports 
Division.  ANM-600, 1601  Lind  Avenue, 
S.W.,  Suite  315,  Renton,  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Klamath 
Falls  Airport. 

Issued  in  Renton,  Washington  on  October 
12, 1999. 
David  A.  Field, 

Manager,  Planning,  Programming  and 

Capacity  Brancli,  Nortitwest  Mountain 

Region. 

[FR  Doc.  99-27503  Filed  10-20-99;  8:45  am] 

BILLING  COOE  4»1»-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Cliarge  (PFC)  at 
Minot  international  Airport,  IMinot,  NO 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Minot 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  November  22, 1999. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Bismarck  Airports 
District  Office,  2000  University  Drive, 
Bismarck,  North  Dakota  58504.  In 
addition,  one  copy  of  any  comments 
submitted  to  the  FAA  must  be  mailed  or 
delivered  to  Mr.  Mike  Ryan,  Airport 
Director,  of  the  City  of  Minot,  North 
Dakota  at  the  following  address:  Minot 
International  Airport,  25  Airport  Road, 
Suite  10.  Minot.  North  Dakota  58701- 
1457.  Air  carriers  and  foreign  air 
carriers  may  submit  copies  of  written 
comments  previously  provided  to  the 
City  of  Minot,  North  Dakota  imder 
section  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Irene  R.  Porter,  Manager.  Bismarck 
Airports  District  Office.  2000  University 
Drive.  Bismarck.  North  Dakota  58504. 
(701)  250-4385.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Minot  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  September  30. 1999.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  City  of  Minot.  North 
Dakota  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  part  158.  The  FAA  will 


approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
December  29,  1999. 

The  following  is  a  brief  overview  of 
the  application. 

PFC:  application  number:  99-04-C- 
00-MOT. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  April 
1.  2000. 

Proposed  charge  expiration  date: 
November  30.  2003. 

Total  estimated  PFC  revenue: 
$757,551.00. 

Brief  description  of  proposed  projects: 
PFC  Application/ Administration; 
Acquire  Two  Passenger  Loading 
Bridges;  Acquire  1500  Gallon  Airport 
Rescue  and  Fire  Fighting  (ARFF) 
Vehicle;  Rehabilitate  Porous  Friction 
Course  on  Runways  13/31  and  8/26; 
Construct  Blast  Pads  on  Runway  13/31; 
Rehabilitate  Taxiway  C;  Install  Distance 
Remaining  Signs  &  Relocate/Modify 
Signs;  Construct  Service  Road;  Acquire 
ARFF/Snow  Removal  Equipment  (SRE)/ 
Security  Radios;  Acquire  1500  Gallon 
ARFF  Vehicle;  Reconstruct  and  Mark 
Taxiway  F;  Install  Access  Control 
System;  Install  Seciuity  Fencing; 
Replace  Segmented  Circle,  Rotating 
Beacon,  and  Install  Airport  Signs; 
Acquire  SRE  (Rotary  Snow  Blower); 
Upgrade  Seciuity  System;  and 
Rehabilitation  Taxiway  A. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operator  (ATCO)  Class 
Carriers  filing  FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  Office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  city  of 
Minot — ^Airport  Directors  offices  at  the 
Minot  International  Airport. 

Issued  in  Des  Plaines,  Illinois  on  October 
8,  1999. 

Cameron  Bryan, 

Acting  Manager,  Planning  and  Programming 
Branch.  Airports  Division,  Great  Lakes 
Region. 
[FR  Doc.  99-27511  Filed  10-20-99;  8:45  am] 

BILLiNG  COOE  4nO-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Bronx  County,  NY 

AGENCIES:  Federal  Highway 
Administration  (FHWA)  and  the  New 
York  State  Department  of    " 
Transportation  (NYSDOT). 


56832 


Federal  Register /Vol.  64.  No.  203  /  Thursday,  October  21,  1999 /Notices 


ACTION:  Notice  of  intent. 


SUMMARY:  The  FHWA  and  NYSDOT  are 
issuing  this  notice  to  advise  the  public 
that  an  environmental  impact  statement 
will  be  prepared  for  a  proposed  highway 
project  in  Bronx  County,  New  York. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Harold  J.  Brown,  Division 
Administrator,  Federal  Highway 
Administration  (FHWA)  Leo  O'Brian 
Federal  Building — 9th  Floor,  Albany, 
New  York  12207— Telephone  (518)  431- 
4127  or  Richard  Maitino,  Regional 
Director,  New  York  State  Department  of 
Transportation — ^Region  11  Office, 
Hunter's  Point  Plaza.  47-40  21st 
Street — 8th  Floor,  Long  Island  Qty,  New 
York  11101— Telephone:  (718)  482- 
4526. 

SUPPLEMENTARY  INFORMATION:  The- 
FHWA,  in  cooperation  with  the  New 
York  State  Department  of 
Transportation  (NYSDOT)  and  the  New 
York  City  Department  of  Transportation 
(NYCDOT),  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  rehabilitate, 
reconstruct,  or  replace  the  Shore  Road 
Bridge  (a.k.a.  Pelham  Park  bridge)  over 
the  Hutchison  River  on  Shore  Road  in 
Bronx  County,  New  York. 

The  Shore  Road  Bridge  serves  as  a 
critical  link  in  the  traffic  network  for  the 
area,  being  one  of  only  two  routes  that 
carries  traiffic  to  and  from  City  Island, 
Pelham  Bay  Park,  and  Orchard  Beach. 
The  Shore  Road  Bridge  is  also  a  highly 
visible,  heavily  used  structure.  Its 
replacement  raises  a  number  of 
environmental  issues  including  effects 
on  parkland,  historic  resources,  water 
quedity,  natural  resources,  and 
hazardous  materials  contamination. 

Improvements  to  the  bridge  are 
considered  necessary  to  provide  for  the 
existing  and  projected  traffic  demand, 
provide  for  safety  improvements 
(standard  shoulders  and  upgraded 
sidewalks  and  bikeways),  and  because 
the  nearly  100-year  old  bridge  is 
suffering  structural  degradation. 
Alternatives  under  consideration 
include  (1)  taking  no  action;  (2)  using 
alternate  travel  modes;  93)  rehabilitating 
the  existing  bridge,  and  (4)  constructing 
a  new  replacement  bridge.  Incorporated 
into  and  studied  with  the  various  build 
alternatives  will  be  design  variations  of 
bridge  type  (moveable  or  fixed), 
materials  (concrete  or  steel),  and 
alignment. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  otltie  known  to  have  interest 
in  this  proposal. 


A  public  hearing  will  be  held.  Public 
notice  will  be  given  of  the  time  and 
place  of  the  meeting  and  hearing.  The 
draft  EIS  will  be  available  for  public  and 
agency  review  and  comment  prior  to  the 
public  hearing  on  the  draft  EIS. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments,  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Plamiing  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Authority:  23  USC,  315;  23  CFR  771.123. 
Issued  on:  October  12, 1999. 
Douglas  P.  Conlan, 

District  Engineer,  FHWA,  Albany,  New  York. 
[PR  Doe.  99-27451  Filed  10-20-99  8:45  am) 

BIUJNG  CODE  4S10-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Natiofial  Highway  Traffic  Safaty 
Administration 

[Docket  No.  NHTSA-99-6352] 

Notice  of  Receipt  of  Petition  for 
Decision  that  Nonconfonning  1987- 
1995  Nissan  Pathfinder  Multi-Purpose. 
Passenger  Vehicies  Ara  Eligible  for 
Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1987-1995 
Nissan  Pathfinder  multi-purpose 
passenger  vehicles  (MPVs)  are  eligible 
for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  1987-1995  Nissan 
Pathfinder  MPVs  that  were  not 
originally  manufactiu^d  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  They  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into,  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATE:  The  closing  date  for  comments  on 
the  petition  is  November  22, 1999. 


ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  St.,  SW,  Washington,  DC 
20590.  [Docket  hours  are  from  9  am  to 
5  pmj. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Entwistle,  Office  of  Vehicle 

Safety  Compliance,  NHTSA  (202-366- 

5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufactiu^rs  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Champagne  Imports,  Inc.  of  Lansdale, 
Pennsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether 
1987-1995  Nissan  Pathfinder  MPVs  that 
were  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States.  The  vehicles  which  Champagne 
believes  are  substantially  similar  are 
1987-1995  Nissan  Pathfinder  MPVs  that 
were  manufactured  for  importation  into, 
and  sale  in  the  United  States  and 
certified  by  their  manufacturer  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U.S.  certified  1987- 
1995  Nissan  Pathfinder  MPVs  to  their 
U.S.  certified  counterparts,  and  found 
the  vehicles  to  be  substantially  similar 
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with  respect  to  compHance  with  most 
Federal  motor  vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  the  non-U.S.  certified 
1987-1995  Nissan  Pathfinder  MPVs,  as 
originally  manufactiired,  conform  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  their 
U.S.  certified  coimterparts,  or  are 
capable  of  being  readily  altered  to 
conform  tO  those  standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1987-1995  Nissan 
Pathfinder  MPVs  are  identical  to  their 
U.S.  certified  counterparts  with  respect 
to  compliance  with  Standards  Nos.  102 
Transmission  Shift  Lever  Sequence 
*  *  *.,  103  Defrosting  and  Befogging 
Systems,  104  Windshield  Wiping  and 
Washing  Systems,  105  Hydraulic  Brake 
Systems,  106  Brake  Hoses,  113  Hood 
Latch  Systems,  116  Brake  Fluid,  119 
New  Pneumatic  Tires  for  Vehicles  other 
than  Passenger  Cars,  124  Accelerator 
Control  Systems,  201  Occupant 
Protection  in  Interior  Impact,  203 
Impact  Protection  for  the  Driver  from 
the  Steering  Control  System,  204 
Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 
206  Door  Locks  and  Door  Locking 
Components,  207  Seating  Systems,  209 
Seat  Belt  Assemblies.  210  Seat  Belt 
Assembly  Anchorages,  212  Windshield 
Retention,  219  Windshield  Zone 
Intrusion,  emd  302  Flammability  of 
Interior  Materials. 

Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  tbe  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  a 
noncomplying  symbol  on  the  brake 
failure  indicator  lamp;  (b)  installation  of 
a  seat  belt  warning  lamp  that  displays 
the  appropriate  symbol;  (c)  recalibration 
of  the  speedometer/odometer  from 
kilometers  to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.-model  headlamp 
assemblies  that  incorporate  headlamps 
with  DOT  markings;  (b)  installation  of 
U.S.-model  front  and  rear  sidemarker/ 
reflector  assemblies;  (c)  installation  of 
U.S.-model  taillamp  assemblies;  (d) 
installation  of  a  center  high  moimted 
stop  lamp  on  vehicles  that  are  not 
already  so  equipped. 

Standard  No.  Ill  Rearview  Mirror: 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer 


microswitch  in  the  steering  lock 
assembly  and  a  warning  buzzer. 

Standard  No.  118  Power  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  120  Tire  Selection  and 
Rims  for  Motor  Vehicles  other  thafl 
Passenger  Cars:  installation  of  a  tire 
information  placard. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  installation  of  a  U.S.- 
model  seat  belt  in  the  driver's  position, 
or  a  belt  webbing-actuated  microswitch 
inside  the  driver's  seat  belt  retractor;  (b) 
installation  of  an  ignition  switch- 
actuated  seat  belt  warning  lamp  and 
buzzer.  The  petitioner  states  that  the 
vehicles  are  equipped  with  combination 
lap  and  shoulder  restraints  that  adjust 
by  means  of  an  automatic  retractor  and 
release  by  means  of  a  single  push  button 
at  both  front  designated  seating 
positions,  with  combination  lap  and 
shoiilder  restraints  that  release  by 
means  of  a  single  push  button  at  both 
rear  outboard  designated  seating 
positions,  and  with  a  lap  belt  in  the  rear 
center  designated  seatiiig  position. 

Standard  No.  301  Fuel  System 
Integrity:  installation  of  a  rollover  valve 
in  the  hiel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

The  petitioner  also  states  that  a 
vehicle  identification  number  plate 
must  be  affixed  to  the  vehicles  to  meet 
the  requirements  of  49  CFR  Part  565. 

Additionally,  the  petitioner  states  that 
the  vehicles  will  be  inspected  prior  to 
importation  to  assure  that  requisite  parts 
have  been  marked  in  compliance  with 
the  Theft  Prevention  Standard  at  49  CFR 
Part  541,  and  that  the  vehicles  will  be 
modified,  if  necessary,  to  conform  to 
that  standard. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  niunber  and  be  submitted 
to:  Docket  Management,  Room  PLr^Ol, 
400  Seventh  St.,  SW,  Washington,  DC 
20590.  [Docket  hours  are  from  10  am  to 
5  pm].  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  vfill  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  vdll  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 


Authority:  49  U.S.C.  30141  (a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  October  15. 1999. 
Marilynne  facobs. 

Director,  Office  of  Vehicle  Safety  Compliance. 
(FR  Doc.  99-27507  Filed  10-20-99;  8:45  am] 
BIUJNG  CODE  491»-«»^ 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safflfty 
Administration 

[Docket  No.  NHTSA-99-6353] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconfonning  1992- 
1999  Honda  Accord  Passenger  Cars 
Are  Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1992-1999 
Honda  Accord  passenger  cars  are 
eligible  for  importation. 

SUMMARY:  This  docmnent  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  1992-1999 
Honda  Accords  that  were  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  (1)  They 
are  substantially  similar  to  vehicles  that 
were  originally  manufact\u«d  for 
importation  into  and  sale  in  the  United 
States  and  that  were  certified  by  their 
manufacturer  as  compl}dng  wiUi  the 
safety  standards,  and  (2)  They  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  November  22,  1999. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management.  Room  PL-401,  400 
Seventh  St.,  SW,  Washington.  DC 
20590.  [Docket  hours  are  from  9  am  to 
5  pm]. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
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substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115.  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
confonn  to  all  appUcable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Champagne  Imports  of  Lansdale, 
Pennsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether 
non-U.  S.  certified  1992-1999  Honda 
Accords  are  eligible  for  importation  into 
the  United  States.  The  vehicles  which 
Champagne  believes  are  substantially 
similar  are  1992-1999  Honda  Accords 
that  were  manufactured  for  importation 
into,  and  sale  in,  the  United  States  and 
certified  by  their  manufacturer  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  1992-1999 
Honda  Accords  to  their  U.S.-certified 
counterparts,  and  found  the  vehicles  to 
be  substantially  similar  with  respect  to 
compliance  with  most  Federal  motor 
vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  non-U.S.  certified 
1992-1999  Honda  Accords,  as  originally 
manufactured,  conform  to  many  Federal 
motor  vehicle  safety  standards  in  the 
same  manner  as  their  U.S.  certified 
counterparts,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1992-1999  Honda 
Accords  are  identical  to  their  U.S.- 
certified  counterparts  with  respect  to 
compliance  with  Standard  Nos.  102 
Transmission  Shift  Lever  Sequence 
*  *  * ,  103  Deftvsting  and  Defogging 
Systems,  104  Windshield  Wiping  and 
Washing  Systems,  105  Hydraulic  Brake 
Systems,  106  Brake  Hoses,  109  New 
Pneumatic  Tires,  113  Hood  Latch 
Systems,  116  Brake  Fluid.  124 


Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints.  204  Steering 
Control  Rearward  Displacement.  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components.  207 
Seating  Systems.  209  Seat  Belt 
Assemblies.  210  Seat  Belt  Assembly 
Anchorages.  212  Windshield  Retention. 
216  Roof  Crush  Resistance,  219 
Windshield  Zone  Intrusion,  and  302 
Flammability  of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
non-U.S.  certified  1992-1999  Honda 
Accord  passenger  cars  comply  with  the 
Bimiper  Standard  foimd  in  49  CFR  Part 
581. 

Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  a 
noncomplying  symbol  on  the  brake 
&ilure  indicator  lamp;  (b)  Installation  of 
a  seat  belt  warning  lamp  that  displays 
the  appropriate  symbol;  (c)  recalibration 
of  the  speedometer/odometer  from 
kilometers  to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  headlamp 
assemblies  that  incorporate  headlamps 
with  DOT  markings;  (b)  installation  of 
U.S.-model  front  and  rear  sidemarker/ 
reflector  assemblies;  (c)  installation  of 
U.S.-model  taillamp  assemblies. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview Mirror: 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer 
microswitch  in  the  steering  lock 
assembly  and  a  warning  buzzer. 

Standard  No.  118  Power  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  installation  of  a  U.S.- 
model  seat  belt  in  the  driver's  position, 
or  a  belt  webbing-actuated  microswitch 
inside  the  driver's  seat  belt  retractor;  (b) 
installation  of  an  ignition  switch- 
actuated  seat  belt  warning  lamp  and 
buzzer;  (c)  replacement  of  the  driver's 
side  air  bags  and  knee  bolsters  on  1992 
and  1993  models  and  the  driver's  and 
passenger's  side  air  bags  and  knee 
bolsters  on  1994  through  1999  models 
with  U.S.-model  components  if  the 


vehicle  is  not  already  so  equipped.  The 
petitioner  states  that  the  vehicles  are 
eqmpped  with  combination  lap  and 
shoulder  restraints  that  adjust  by  means 
of  an  automatic  retractor  and  release  by 
means  of  a  single  push  button  at  both 
front  designated  seating  positions,  with 
combination  lap  and  shoulder  restraints 
that  release  by  means  of  a  single  push 
button  at  both  rear  outboard  designated 
seating  positions,  and  with  a  lap  belt  at 
the  rear  center  designated  seating 
position. 

Standard  No.  214  Side  Impact 
Protection:  installation  of  reinforcing 
beams  if  the  vehicle  is  not  already  so 
equipped. 

Standard  No.  301  Fue7  System 
Integrity:  installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

The  petitioner  states  that  a  vehicle 
identification  number  plate  must  be 
affixed  to  all  non-U.S.  certified  1992- 
1999  Honda  Accord  passenger  cars  to 
meet  the  requirements  of  49  CFR  Part 
565. 

The  petitioner  additionally  states  that 
all  vehicles  will  be  inspected  prior  to 
importation  to  assure  compliance  with 
the  Theft  Prevention  Standard  at  49  CFR 
Part  541,  and  that  vehicles  will  be 
modified  if  necesseuy  to  comply  with 
that  standard. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Management,  Room  PL-401, 
400  Seventh  St. ,  SW,  Washington,  DC 
20590.  (Docket  hours  are  from  9  am  to 
5  pm].  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1):  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  October  15, 1999. 
Maiilyiine  lacobs. 

Director,  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  99-27508  Filed  10-20-99;  8:45  am) 
BIIJJNQ  CODE  4mO-6»-P 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-99-6187;  Notice  1] 

Athay  Products  Corporation,  Receipt 
of  Application  for  Decision  of 
Inconsequential  Noncompliance 

Athey  Products  Corporation  (Athey) 
has  determined  that  certain  Mobil 
model  Street  Sweepers  it  produced  are 
not  in  full  compliance  with  49  CFR 
571.105,  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS]  No.  105,  "Hydraulic 
and  Electric  Brake  Systems,"  and  has 
filed  an  appropriate  report  pursuant  to 
49  CFR  part  573,  "Defect  and 
Noncompliance  Reports."  Athey  has 
also  applied  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
49  U.S.C.  Chapter  301— "Motor  Vehicle 
Safety"  on  the  basis  that  the 
noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  application. 

Paragraph  S5.5  of  FMVSS  No.  105 
states  that  each  vehicle  with  a  gross 
vehicle  weight  rating  greater  than 
10,000  pounds,  except  for  a  vehicle  with 
a  speed  attainable  in  2  miles  of  not  more 
than  33  mph,  shall  be  equipped  with  an 
antilock  brake  system  that  directly 
controls  the  wheeb  of  at  least  one  front 
axle  and  the  wheels  of  at  least  one  rear 
axle  of  the  vehicle.  The  effective  date  of 
this  requirement  was  March  1, 1999. 

Between  March  1, 1999  and  July  31, 
1999  Athey  sold  and/or  distributed  21 
Athey  Mobil  M8A  model  street 
sweepers  and  56  Mobil  M9D  model 
street  sweepers  which  were  not 
equipped  with  antilock  brake  systems 
(ABS)  as  required  by  FMVSS  No.  105. 

Athey  supports  its  application  by 
stating  that  the  noncompliant  vehicles 
are  capable  of  speeds  in  excess  of  33 
mph,  but  spend  the  majority  of  their 
operating  time  at  speeds  below  33  mph. 
According  to  Athey,  a  review  of 
information  from  its  customers 
indicated  that  these  street  sweepers 
spend  80%  to  90%  of  their  operation 
time  at  speeds  below  33  mph.  Athey 
further  stated  that  the  agency  recognized 
that  vehicle  stopping  distances  and 
stability  would  not  be  substantially 
improved  with  ABS  during  maximum 
braking  at  speeds  below  33  mph. 
Finally,  in  Athey's  opinion,  due  to  the 
low  speed  operation  of  these  vehicles 
and  the  type  of  road  use  of  street 
sweepers,  maximum  brake  application 


does  not  normally  cause  lockup  and  the 
subsequent  loss  of  vehicle  control  or 
jackknifing. 

Athey  fiuther  supports  its  application 
by  stating  that  the  hydraulic  service 
brake  system  with  which  the  street 
sweepers  are  equipped  is  capable  of 
providing  43%  more  brake  torque  than 
necessary  to  meet  the  30  mph  stopping 
performance  distance  in  FMVSS  No. 
105,  Table  II,  3rd  effectiveness,  column 
(d).  The  brake  system  on  these  street 
sweepers  is  also  capable  of  providing 
52%  more  brake  torque  than  required  to 
meet  the  stopping  performance 
requirements  of  tixe  60  mph  test 
(FMVSS  No.  105,  Table  II,  3rd 
effectiveness,  colimm  (d)).  Due  to  the 
excess  braking  capability  of  these 
vehicles,  Athey  believes  its  street 
sweepers  are  safe  during  their  limited 
operation  at  speeds  above  33  mph. 

In  Athey's  opinion,  valuable  public 
health  and  safety  benefits  are  gained  by 
states  and  municipalities  from  the  use  of 
street  sweepers  to  remove  trash, 
pollutants,  and  road  hazards  that  are 
capable  of  pimcturing  tires. 

In  addition  to  information  supporting 
its  arguments  that  the  noncompliance 
with  FMVSS  No.  105  is  inconsequential, 
Athey  cited  several  other  developments 
and  circumstances  that  it  considers 
relevant  to  its  application.  Athey  stated 
that  it  attempted  to  seciire  the  necessary 
ABS  equipment  bom  suppliers  in  order 
to  meet  the  March  1, 1999  effective  date 
for  ABS  installation,  but  experienced 
delays  in  receiving  ABS  equipment  from 
suppliers  due  to  a  backlog  of  orders. 
Many  other  truck  manufacturers  had 
ordered  ABS  equipment  and  the 
suppliers  were  also  developing  and 
distributing  similar  equipment  for  air- 
braked  trucks.  Accorthng  to  Athey,  ABS 
systems  meeting  the  requirements  of 
FMVSS  No.  105  will  be  installed  on  all 
vehicles  covered  by  the  requirements 
and  the  company  is  currently  working 
with  the  suppliers  of  ABS  equipment. 
Fiuther,  immediately  upon  becoming 
aware  of  the  noncompliance,  Athey 
halted  all  further  sales  and/or 
distribution  of  the  Mobile  model  MSA 
and  M9D  street  sweepers. 

Athey  also  noted  that  the  agency  had 
granted  a  temporary  exemption  to  the 
Johnson  Sweeper  Company  (JSC)  imder 
49  CFR  part  555  from  the  ABS 
requirements  of  FMVSS  No.  105.  The 
agency  cited  the  low  speed  operation  of 
the  JSC  street  sweepers  and  a  reduction 
in  the  number  of  sweepers  to  fill  the 
need  of  mimicipalities  if  JSC  sweepers 
were  not  available  as  factors  in  deciding 
to  grant  JSC  the  temporary  exemption. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  on  the  application  described 


above.  Comments  should  refer  to  the 
docket  number  and  be  submitted  to: 
U.S.  Department  of  Transportation, 
Docket  Management,  Room  PLr^Ol,  400 
Seventh  Street,  SW,  Washington,  DC 
20590.  It  is  requested  that  two  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  November  22. 
1999. 

Autliority:  49  U.S.C.  30118.  30120; 
delegations  of  authority  at  49  CFR  1.50  and 
501.8. 

Issued  on  October  18. 1999. 
Stephen  R.  Kratzke, 

Acting  Associate  Administrator  for  Safety 
Performance  Standards. 
IFR  Doc.  99-27515  Filed  10-20-99;  8:45  ami 

BILUNG  CODE  WIO-SB-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  arKf  Special  Programs 
Administration 

[Docket  No.  RSPA-99-5143  (Notice  No.  99- 
12] 

Safety  Advisory;  D0T-3AL  Cylinder^ 
in  Caitwn  Dioxide  Service; 
Manufacturer  Product  Recall 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Safety  advisory  notice. 

summary:  RSPA  was  recently  notified  of 
certain  cylinders  that  are  stamped 
incorrectly  with  the  marking  "DOT- 
3AL3000".  The  cylinders  should  have 
been  stamped  "DOT-3AL1800".  The 
manufacturer,  Luxfer  (USA),  has 
initiated  a  product  recall  of  the  affected 
cylinders  which  are  being  used  in 
carbon  dioxide  service.  TTie  purpose  of 
this  notice  is  to  advise  owners,  users, 
and  requalifiers  of  the  cylinders  to 
follow  the  precautionary  measures 
outlined  in  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Toughiry  or  Stanley  Staniszewski, 
Office  of  Hazardous  Materials 
Technology,  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation,  400 
Seventh  Street  SW,  Washington  DC 
20590-001;  telephone  number 
(202)366-4545. 
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SUPPLEMENTARY  INFORMATION:  Recently. 
RSPA  was  notified  by  Luxfer  (USA)  of 
the  manu&cture  and  sale  of  about  198 
DOT-3AL  specification  cylinders 
incorrectly  marlced  with  a  service 
pressure  of  3000  pounds  per  square  inch 
gauge  (psig)  instead  of  1800  psig.  The 
affected  cylinders  were  manufactxired  in 
February  1994  and  shipped  during  the 
first  half  of  1994.  The  model 
information  is  shown  as  follows:  CooS, 

5  pound  Carbon  Dioxide  (C02) 
cylinders,  Cast  Code  787,  Heat  Treat  Lot 
M98.  Since  contacting  its  customers 
about  cylinders  in  May  1999,  Luxfer 
(USA)  has  recovered  seven  cylinders  in 
the  following  states:  Maine, 
Pennsylvania,  New  York  and  Virginia. 

The  191  unaccounted-for  cylinders 
are  marked  with  serial  niunbers  X8321 
through  X8518.  They  may  have  been 
shipped  to  the  following  companies: 
Manitowoc  Beverage  System,  Inc.,  Hart 

6  Price,  Inc.,  Joe  Kirwan  Company, 
Sanyo  E  &  E  Corporation,  and  Foxx 
Equipment  Company. 

If  a  hydrostatic  pressure  test  is 
performed  on  one  of  these  cylinders  to 
the  prescribed  5/3  times  the  marked 
service  pressure,  the  cylinders  are  likely 
to  fail  at  the  5,000  psig  test  pressure. 
RSPA  is  not  aware  of  any  injuries  that 
have  occiured  as  a  result  of  these 
cylinders,  but  persons  are  advised  that 
serious  personal  injury,  death  or 
property  damage  could  result  from  a 
cylinder  failure.  All  persons  owning, 
using  or  having  access  to  one  of  these 
cylinders  shotdd,  as  soon  as  possible, 
contact:  Lee  Birch,  Product  CompUance 
and-Safety  Manger,  Luxfer  (USA),  3016 
Kansas  Avenue,  Riverside,  CA  92507; 
telephone  number  (909)  341-2214;  fax 
(909)  328-1117;  hitemet  web  site  at 
www.luxfercylinders.com. 

This  safety  advisory  is  available  for 
review  on  the  Internet  by  accessing  the 
HazMat  Safety  Homepage  at  http:// 
hazmat.dot.gov. 

Issued  in  Washington,  D.C.  on  October  15, 
1999. 

Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

[FR  Doc.  99-27509  Filed  10-20-99;  8:45  ami 

BtUMG  COOE  4»10-eO-P 


DEPARTMENT  OF  THE  TREASURY 

SubmiMion  for  0MB  Review; 
Comment  Request 

October  14. 1999. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 


Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  shoiUd  be 
addressed  to  the  OMB  reviewer  Usted 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  November  22, 
1999  to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0168. 

Form  Number:  IRS  Form  4361. 

Type  of  Review:  Extension. 

Title:  Application  for  Exemption 
Form  Self-Employment  Tax  for  Use  by 
Ministers,  Members  of  Religious  Orders 
and  Christian  Science  Practitioners. 

Description:  Form  4361  is  used  by 
ministers,  members  of  religious  orders, 
or  Christian  practitioners  to  file  for  an 
exemption  from  self-emplo3naaent  tax  on 
certain  earnings  and  to  certify  that  they 
have  informed  the  chiuch  or  order  that 
they  are  opposed  to  the  acceptance  of 
certain  public  insurance  benefits. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  10,270. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 

[In  minutes] 


Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 


Recordkeeping 

Learning  about  the  law  or  the  form 

Preparing  the  forni 

Copying,  assembling,  and  sending  the 
form  to  the  IRS  


7 
19 
17 

17 


Frequency  of  Response:  Other  (one- 
time). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  10,167  hours. 

OMB  Number:  1545-1414. 

Form  Number:  IRS  Form  8846. 

Type  of  Review:  Extension. 

Title:  Credit  for  Employer  Social 
Security  and  Medicare  Taxes  Paid  on 
Certain  Employee  Tips. 

Description:  Employers  in  food  or 
beverage  establishments  where  tipping 
is  customaiy  can  claim  an  income  tax 
credit  for  the  amount  of  Social  Security 
and  Medicare  taxes  paid  (employer's 
share)  on  tips,  other  than  tips  used  to 
meet  the  minimum  wage  requirement. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  68,684. 


Recordkeeping  

Learning  about  the  law  or  the 

form. 
Preparing  and  sending  the 

form  to  the  IRS. 


7  hr.,  25  min. 
18  min. 

26  min. 


Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  559,088  hours. 

OMB  Number:  1545-1487. 

Regulation  Project  Numbers:  REG- 
209827-96  and  REG-111672-99  Final. 

Type  of  Review:  Extension. 

Title:  Treatment  of  Distributions  to 
Foreign  Persons  Under  Sections 
367(e)(1)  and  367(e)(2). 

Description:  Sections  367(e)(1)  and 
367(e)(2)  provide  for  gain  recognition  on 
certain  transfers  to  foreign  persons 
under  sections  355  and  332.  Section 
6038B(a)  requires  U.S.  persons 
transferring  property  to  foreign  persons 
in  exchanges  described  in  sections  332 
and  355  to  furnish  information 
regarding  such  transfers. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  217. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  llliours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  2,471  hours. 

OMB  Number:  1545-1492. 

Fonn  Number:  IRS  Form  10001. 

Type  of  Review:  Extension. 

Title:  Request  for  Closing  Agreement 
Relating  to  Advance  Refunding  Issue 
Under  Sections  148  and  7121  and 
Revenue  Procedure  96-41. 

Description:  Form  10001  is  used  in 
conjunction  with  a  closing  agreement 
program  involving  certain  issuers  of  tax- 
exempt  advance  refunding  bonds. 
Revenue  Procedure  96—41  established 
this  voltmtary  compliance  program  and 
prescribed  the  filing  of  Form  10001  to 
request  a  closing  agreement. 

Respondents:  Not-for-profit 
institutions.  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Burden  Hours  Per 
Respondent:  3  hours. 

Frequency  of  Response:  Other  (one- 
time). 

Estimated  Total  Reporting  Burden: 
300  hours. 

Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5244, 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
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and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  99-27449  Filed  10-20-99;  8:45  am] 

BHJJNG  CODE  4830-01-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Low  Income  Taxpayer  Clinic  Grant 
Program:  Availability  of  Hscai  Year 
2000  Grant  Application  Package 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice. 

SUMMARY:  This  document  contains  a 
Notice  that  the  IRS  has  made  available 
the  grant  application  package  for  parties 
interested  in  applying  for  a  Low  Income 
Taxpayer  Clinic  Grant  for  Fiscal  Year 
2000.  The  IRS  vdll  award  up  to 
$6,000,0000  to  quahfying  organizations. 
DATES:  Grant  applications  for  Fiscal 
Year  2000  funds  must  be  received  by  the 
IRS  (not  postmarked)  by  November  26, 
1999. 

ADDRESSES:  Send  completed  grant 
applications  to:  Internal  Revenue 
Service,  Attn:  LITC  Program  Manager, 
OP:C:E:W:E,  NCFB  Room  C-7-171,  5000 
Ellin  Road,  Lanham,  MD  20706.  Copies 
of  the  grant  application  package  (IRS 
Pub.  3319)  can  be  downloaded  from  the 
IRS  hitemet  site  at:  http:// 
www.irs.ustreas.gov/prod/hot/ 
index.html  or  ordered  by  calling  1-800- 
829-3676. 

FOR  FURTHER  INFORMATION  CONTACT:  Eli 
McDavid,  LITC  Grant  Program  Manager, 
Volunteer  and  Education  Section,  (202) 
283-0181  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  3601  of  the  IRS  Restructuring 
and  Reform  Act  of  1998,  Pub.  L.  No. 
105-206,  added  new  section  7526  to  the 
Internal  Revenue  Code  ("Code"). 
Section  3601  authorizes  the  IRS,  subject 


to  the  availability  of  appropriated  funds, 
to  make  grants  to  provide  matching 
funds  for  the  development,  expansion, 
or  continuation  of  qualified  low  income 
taxpayer  clinics.  Section  3601 
authorizes  the  IRS  to  provide  grants  to 
quallBed  organizations  that  provide 
legal  assistance  to  low  income  taxpayers 
having  disputes  with  the  IRS  or  operate 
programs  to  inform  individuals,  for 
whom  English  is  a  second  language, 
about  their  rights  and  responsibilities 
imder  the  Code. 

Selection  Criteria 

The  following  selection  criteria  will 
be  used. 

1.  Experience  in  sponsoring  a  tax 
clinic  and  representing  taxpayers  in 
controversies  with  the  IRS; 

2.  Initiatives  developed  to  ensure 
quality  assistance  will  be  provided  to 
low  income  taxpayers  or  individuals  for 
whom  English  is  a  second  language; 

3.  Qualifications  of  organization, 
experience  in  providing  assistance  to 
low  income  taxpayers  or  individuals  for 
whom  English  is  a  second  language, 
organizational  structure,  and  experience 
in  managing  federal  grant  programs; 

4.  Reasonableness  of  proposed  budget 
(a  low  income  tax  clinic  must  provide 
matching  funds  on  a  doUar-for-doUar 
basis  for  all  grants  received  from  the 

ms); 

5.  Geographical  area  clinic  will  serve, 
number  of  taxpayers  in  area  eUgible  for 
representation  or  who  might  be  served 
by  clinic,  and/or  number  of  taxpayers  in 
geographical  area  for  whom  English  is  a 
second  language; 

6.  Existence  of  other  LITCs  serving 
same  population: 

7.  Quality  of  program  offered  by  LITC, 
including  qualifications  of 
administrators  and  qualified 
representatives,  system  for  monitoring 
student  participation,  system  for 
monitoring  cases  referred,  case  follow- 
up,  resolution  of  cases  and  record  if  any 
in  providing  service  to  low  income 
taxpayers  and  taxpayers  for  whom 
English  is  a  second  language; 

8.  Quality  of  program  for  informing 
individuals  for  whom  English  is  a 


second  language  of  their  tax  rights  and 
responsibilities,  if  applicable;  and 

9.  Alternative  funding  sources 
available  to  cUnic,  including  amounts 
received  from  other  grants  and 
contributions,  and  the  endowment  and 
resources  of  the  institution  sponsoring 
the  clinic.^ 

In  addition  to  the  foregoing  criteria,  to 
foster  parity  regarding  clinic  availability 
and  accessibility  for  taxpayers 
nationwide,  the  IRS  will  consider  the 
geographic  area  of  applicants  as  part  of 
the  decision  making  process.  The  IRS 
will  also  seek  to  attain  a  proper  balance 
of  academic  and  non-profit 
organizations  as  well  as  a  proper 
balance  of  start-up  and  existing  clinics. 

Comments 

Interested  parties  are  encouraged  to 
provide  comments  on  the  IRS's 
administration  of  the  grant  program  on 
an  ongoing  basis. 
Deborali  A.  Butler, 

Assistant  Chief  Counsel,  Office  of  Assistant. 

Chief  Counsel  (Field  Service). 

(FR  Doc.  99-27447  Filed  10-20-99;  8:45  am] 

BILUNG  CODE  4a30-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Quarterly  Publication  of  Individuals, 
Who  Have  Chosen  To  Expatriate,  as 
Required  by  Section  6039G 

agency:  Internal  Revenue  Service  (IRS). 
Treasury. 

action:  Notice. 

summary:  This  notice  is  provided  in 
accordance  with  IRC  section  6039G,  as 
amended,  by  the  Health  Insurance 
Portability  and  Accountability  Act 
(HIPPA)  of  1996.  This  listing  contains 
the  name  of  each  individual  losing 
United  States  citizenship  (within  the  ' 
meaning  of  section  877(a))  with  respect 
to  whom  the  Secretary  received 
information  during  the  quarter  ending 
September  30, 1999. 


Last  name 

First  name 

Middle  name 

alturki 

RAMI  

KHALIO 

astrup 

CECILIE. 

CECILIE 

ASTRUP _.. . 

BERGER 

ELWYNN  ^ _ 

SOL  _ „„ „ 

suMi „ :..„ „...:.... 

MICHELEINE  

CLAIR 

LEE 
MARIE 

berkowitz.. _ 

BINGLEY  „ ,. 

BRUNELLE  „ ,. 

CARRY , 

MICHAEL „... 

JOHN 

LOUIS 
M 

CARMONT 

CARMONT „...„ 

CATTIER ; 

MARIE  , _... 

EDWARD  ..„ 

t. 
marianne 

JOSEPH 

CERVENY 
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Last  name 


CHEUNG  

CHIUN  WANG  , —. 

CHOI "..•• 

CICEHO 

COE  

DE  CASTROVERDE  

DEVAL  

DIONISSIOU ......" 

DOMINGUEZ ., 

CXDYLE 

EBSTEIN 

EL-WADY 

ESTEVE  JR 

FIRMIN-  BULLOUGH  ~ 

FORSTER  

GARDNER 

GASIOR 

GATES-ROBERT - 

GAY 

GEBRIL 

GEDITZ - 

GETHING  ....;.. 

GILMOUR  ~ 

GRAY 

GROTTE  

HANAFUSA  „ 

HARRIS  

HEIL  - 

HERBERT 

HERNAN » 

HOLLAND  : 

HONEY  

HOPCROFT , 

HOTCHKISS : 

HOTSON 

HRUSKA 

IRGENS-MULLEfl  

JANSSENS  

JANSSENS  

KELLER 

KELLER  - 

KIM 

KIM  (YANG)  ..!..! 

KLASS  

KLINE 

KLUESENER  ...» » 

KNAPPER 

KOSCHITZKY 

LECH  , - 

UF 

LITZMAN 

LOMBARD-BLANC  AKA  BLANC-LOMB 

LONGAN  

LUNT 

MAORIS  .: 

MASSEY  JR 

MASSON  .„ „ 

MCCREA 

METHE 

MITCHELL  

MITCHELL  u^ 

lUbORE „„ 

NEUMANN ». 

NICHOLS  

ORNSTEIN 

OSBOURNE,  JR 

PAES  

PINKSTON 

POENSGEN  

POLATSIDIS 

REID  .„ 

REID  «... 

RUSSELL 


Rrst  name 


VINCENT 

JOHN 

YEARN  

SALVADOR  

DOUG. 

JOSE  

ADRIAN 

ANASTASIA. 

JOSE  

EILEEN 

AMIR  

NADIA  

JOACHIM  

IAN  

PHILIP. 

TANIA 

THOMAS. 

DIANE. 

CAROLE. 

FARUK. 

MARIE. 

NICOLA  

JOHN 

SONJA  

WILFRED. 
HIDESABURO. 

JENNIFER  

TANJA. 

DARYL  

MIGUEL 

IAN  

MARGARET  .... 
JOAN. 
HELEN. 
DOflOTHYF  .... 

MANIAF 

ROBERTA  

HUGO 

LIEVE. 

BEATRICE. 

YVAN. 

CHUNG  

JULIE 

DONG 

ILSE 

frank: 

ADELE. 

ELISABETH. 

DAVID. 

DORIS  

NING. 
JACOB. 
CATHERINE  ... 
KIEFFER. 

MICHAEL  

ROBERT  

WILLIAM 

BERNAROE. 

NADINE  

ANN 

DAVID  

GEOFFREY  .... 

ALFRED  

MARGOT 

WILLIAM. 
MONICA. 

THOMAS  

ALISA  

RAMONA. 

NORICA  

GEORGOS  

EVELYNF  

NEAL 

DAVID  


MickJIe  name 


SAI  SING 
HONG 
HONG 
ALFONSO 

L. 
WILLIAM 

NICOLAS 

JUNE 

AVRAHAM 

ABBAS 

JOSE 

GRAHAM 

MOZELLE 


JANE 

SCOTT 

THERESIA 


ANN 

GEORGE 

E. 

HAROLD 

VIRGINIA 


LOUANN 
F 

ANN 
FJ. 


LIN 
JIN 
CHUL 
LEONORE 


IRENE 


MARIE-LOUISE 

C.  LUNT 

N. 

JACOB 

LOUISE 

MARIE 

BRUCE 

IAN 

T, 

HERMINE 


PAUL 
MICHELLE 

A. 

KARL 
M. 

EVAN 
N.       . 
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Last  name 


SANCHEZ-DE-VANNY 

SA2AK  

SCAFFORD  

SCHALLER  

SCHMIDL 

SEKI  

SHAMBLEAU  ..... 

SIBAJA 

SIDEMAN 

SIHVOLA „.. 

SODMANN  

STANTON  

STIRZENBECHER 

SWINDELLS  

SWINDELLS  

SWOVELAND  

SWOVELAND  

THEMELIS  

TRUE  JR 

VERDEFLOR 

VOLCHEK  

WADSWORTH 

WAGGONER  

WALTERS 

WELBY 

WESTPHALEN  

WHITE  ., 

WILLIAMS 

WILLIAMS-PARKER  

WOLSTEN  HOLME  

WRIGHT  

ZONG 


JORGE  

SULEYMAN  ... 
MARK. 

KRISTINA 

REGINA 

MASAMITSU. 

KIM  

REBECCA. 
YARON. 

ALLAN  

EDWARD  

THOMAS  

PETER  

DAVID  

JOAN 

CARY  ....„ 

CYNTHIA  ....... 

THEOFANIS. 

ROY 

OSCAR  

ELIZABETH  ... 

GEORGE  

DONALD  

MARGARET  .. 

KENNETH  

JEFFREY  

DOUGLAS  

MEREDITH  .... 
MEREDITH. 

MONIKA  

BEATRICE  .... 
JAE 


First  name 


Middle  name 


MARIO 
SERVET 

B. 
SHARON 

ALEC 


ANTTON 

FERDINAND 

LLOYD 

GEORGE 

W. 

M. 

ROBERT 

ELAINE 

ANTHONY 

R. 

STEFANIE 

COWLES 

JOSEPH 

PATRICIA 

BENTLEY 

ALLAN 

J. 

LYNN 

GERLINDE 
MAYBELLE 
SOOK 


Approved:  October  5, 1999. 

Doug  Rogers, 

Chief,  Special  Projects  B-  Support  Branch, 
In  terna  tional  District.    - 

[FR  Doc.  99-27446  Filed  10-20-99;  8:45  am) 

BILUNG  CODE  4830-01-U 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0079] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

action:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  CVA),  is  annoimcing  an 
opportimity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired,  and  allow 


60  days  for  public  comment  in  response 
to  the  notice.  This  notice  solicits 
comments  for  information  used  to 
determine  continued  entitlement  to 
benefits  based  on  unemployment. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  December  20, 
1999. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0079"  in 
any  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (PubUc  Law  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  hoia  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  whether  the  proposed 
collection  of  information  is  necessary 


for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
informatibn  will  have  practical  utiUty; 
(2  J  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quahty,  utility,  and  clarity  of  the 
information  to  be  coUecteid;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Employment  Questioimaire,  VA 
Forms  21-4140,  21-4140-1  and  21- 
4140a. 

OMB  Control  Number:  2900-0079. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  38  CFR  4.16  permits  VA  to 
pay  100  percent  disability  compensation 
benefits  to  a  veteran  based  on 
unemployability  where,  otherwise,  the 
schedular  rating  is  less  than  total.  VA 
form  21-4140,  21-4140a  and  21-4140- 
1  are  used  to  gather  the  necessary 
information  to  determine  continued 
entitlement  to  benefits  based  on 
unemployment. 

Affected  Public:  Individuals  or 
households. 
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Estimated  Annual  Burden:  3,790 
hours. 

Estimated  Average  Burden  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  Generally  one 
time. 

Estimated  Number  of  Respondents: 

45.480. 

Dated:  September  2. 1999. 

By  direction  of  tiie  Secretary. 
Donald  L.  Neilson, 

Director.  Information  Management  Service. 
[FR  Doc.  99-27429  Filed  10-20-99;  8:45  am) 
BNJJNG  COM  nao-oi-p 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0055] 

Agency  Infonnation  Collection 
ActtvMM  Under  0MB  Revtaw 

agency:  Veterans  Benefits 

Administration,  Department  of  Veterans 

Affairs. 

Acnow;  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 


collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  infonnation  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  November  22, 1999. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington.  DC  20420,  (202)  273- 
8030  or  FAX  (202)  273-5981.  Please 
refer  to  "OMB  Control  No.  2900-0055." 
SUPPLEMENTARY  INFORMATION: 

Title:  Request  for  Determination  of 
Loan  Guaranty  Eligibility— Unremarried 
Surviving  Spouses,  VA  Form  26-1817. 

OMB  Control  Number  2900-0055. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  A  completed  VA  Form  26- 
1817  constitutes  a  formal  request  by  an 
imremarried  surviving  spouse  of  a 
veteran,  for  a  certificate  of  eligibility  for 
home  loan  benefits.  The  information  is 
used  to  determine  the  appUcant's  basic 
eligibility  for  the  benefit. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 


unless  it  displays  a  cvurently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  June 
30, 1999,  at  page  35253. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  250  hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  Generally  one 
time. 

Estimated  Number  of  Respondents: 
1,000. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer.  AUison  Eydt, 
OMB  Hiunan  Resources  and  Housing 
Branch,  New  Executive  Office  Bwlding, 
Room  12035,  Washington,  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0055"  in  any 
correspoitdence. 

Eteted:  September  9, 1999. 

By  direction  of  tlie  Secretary. 
Sandra  Mclntjrre, 
Management  and  Program  Analyst, 
Information  Management  Service. 
(FR  Doc.  99-27430  Filed  10-20-99;  8:45  am] 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  con-ections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewtiere  in  the  issue. 


Federal  Register 
Vol.  64.  No.  203 

Thursday,  October  21,  1999 


DEPARTMENT  OF  EDUCATION 

National  Advisory  Committee  on 
Institutional  Quality  and  Integrity 
(National  Advisory  Committee); 
Meeting 

Correction 

In  notice  document  99-25480, 
beginning  on  page  52777  in  the  issue  of 


Thursday,  September  30,  1999,  make 
the  following  correction: 

On  page  52778,  in  the  first  column,  in 
item  number  8,  in  the  first  line, 
"Carolina"  should  read  "Central". 
(FR  Doc.  C9-25480  Filed  10-20-99;  8:45  am] 
BHJJNG  CODE  190S-01-0 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  903 
[Doclwt  No.  FR-4420-F-«51 
RIN  2577-AB89 

Public  Housing  Agency  Plans 

AGENCY:  Office  of  the  Assistant 
Secretary  for  PubUc  and  Indian 
Housing,  HUD. 
action:  Final  rule. 

summary:  On  February  18, 1999,  HUD 
published  an  interim  rule  implementing 
section  511  of  the  Quality  Housing  and 
Work  Responsibihty  Act  of  1 998. 
Section  511  introduces  the  public 
housing  agency  (PHA)  plans — a  5-Year 
Plan  and  an  Aimual  Plan.  Through  these 
plans  a  PHA  will  advise  HUD,  its 
residents  and  members  of  the  public  of 
the  PHA's  mission  for  serving  the  needs 
of  low-income  and  very  low-income 
families,  and  the  PHA's  strategy  for 
addressing  those  needs.  This  rule  makes 
final  the  policies  and  procedxires 
described  in  the  February  18, 1999 
interim  rule,  taking  into  consideration 
the  public  conunents  received  on  the 
interim  rule. 

DATES:  Effective  Date:  November  22, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  contact  Rod 
Solomon,  Deputy  Assistant  Secretary, 
Office  of  PoUcy,  Program  and 
Legislative  Initiatives,  Office  of  Public 
and  Indian  Housing,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW,  Room  4116, 
Washington.  DC  20410;  telephone  (202) 
708-0713  (this  is  not  a  toll-free 
number).  Persons  with  hearing  or 
speech  impairments  may  access  that 
number  via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  (800)  877- 
8339. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  The  February  18,  1999  Interim  Rule 

On  February  18. 1999  (64  FR  8170), 
HUD  published  an  interim  rule  to 
implement  section  511  of  the  Quality 
Housing  and  Work  Responsibility  Act  of 
1998  (Public  law  105-276,  approved 
October  21, 1998;  112  Stat.  2461) 
(referred  to  as  the  "Public  Housing 
Reform  Act").  Section  511  of  the  Public 
Housing  Reform  Act,  which  added  a 
new  section  5A  to  the  U.S.  Housing  Act 
of  1937  Act  (42  U.S.C.  1437  et  seq:  see 
1437C-1),  introduces  the  public  housing 
agency  (PHA)  plans — a  5- Year  Plan  and 
an  Annual  Plan.  Through  these  plans  a 


PHA  will  advise  HUD,  its  residents  and 
members  of  the  public  of  the  PHA's 
mission  for  serving  the  needs  of  low- 
income  and  very  low-income  families, 
and  the  PHA's  strategy  for  addressing 
those  needs. 

The  5-Year  Plan  describes  the  mission 
of  the  PHA  and  the  PHA's  long  range 
goals  and  objectives  for  achieving  its 
mission  over  the  subsequent  5  years. 
The  Annual  Plan  provides  details  about 
the  PHA's  immediate  operations, 
program  participants,  programs  and 
services,  and  the  PHA's  strategy  for 
handling  operational  concerns, 
residents'  concerns  and  needs,  programs 
and  services  for  the  upcoming  fiscal 
year.  Both  planning  mechanisms  (the  5- 
Year  Plan  and  the  Annual  Plan)  require 
PHAs  to  examine  their  existing 
operations  and  needs  (particularly  the 
needs  of  the  families  they  serve)  and  to 
design  long-range  and  short-range 
strategies  to  address  those  needs. 

The  February  18, 1999  interim  rule 
established  the  initial  procedures  and 
requirements  for  development, 
submission  and  implementation  of  the 
PHA  plans.  The  interim  rule  became 
effective  on  March  22,  1999,  and  is 
codified  at  24  CFR  part  903  (entitled 
"Public  Housing  Agency  Plans").  The 
preamble  to  the  February  18, 1999 
interim  rule  described  in  detail  the 
provisions  of  24  CFR  part  903.  This 
preamble  to  the  final  rule  does  not 
repeat  that  description. 

B.  Electronic  Template  for  the  PHA 
Plans 

In  the  preamble  to  the  February  18, 
1999  interim  rule,  HUD  annoimced  that 
it  would  develop  software  and 
eventually  require  electronic 
submission  of  the  PHA  Plan  that  would 
provide  imiform  formats  and  layouts. 
On  July  30, 1999,  HUD  announced  the 
availability  of  the  PHA  Plan  Template, 
including  instructions  and 
supplemental  guidance  on  preparation 
and  submission  of  PHA  Plans.  The 
template  is  currently  provided  as  a  word 
processing  dociiment  that  will  be 
downloaded  by  PHAs,  completed,  and 
submitted  to  HUD  via  the  Internet. 
HUD's  goal  is  to  quickly  transform  the 
PHA  Plans  into  an  on-line  submission 
system  that  will  further  facilitate 
streamlined  PHA  submissions  to  HUD. 
By  using  the  electronic  template,  PHAs 
will  provide  responses  to  a  number  of 
structiu«d  questions  designed  to 
provide  the  most  relevant  data  regarding 
local  operations  in  a  concise  manner. 

The  PHA  Plan  template  also  serves  as 
a  central  reference  point  for  very 
detailed  information  about  the  PHA's 
operations  and  activities.  This  is 
accomplished  through  the  template's 


listing  of  required  "supporting 
documents"  that  must  be  available 
locally  for  public  review  and  serve  as  a 
resource  library  for  the  commxmity, 
while  eliminating  the  need  for  extensive 
submissions  to  HUD.  The  PHA  Plan 
template  is  available  at  HUD's 
homepage  website  at  http:// 
www.h  ud.gov/pih/pha/plans/phaps- 
home.html.  In  keeping  with  HUD's 
move  to  an  electronic  government,  the 
PHA  Plan  website  will  become  the 
primary  source  of  information  and 
resources  regarding  the  PHA  Plans.  In 
addition,  this  PHA  Plans  website  will 
serve  as  the  location  from  which 
agencies  download  the  electronic  PHA 
Plan  template  for  their  use  in 
developing  the  Plans.  Once  completed 
and  ready  for  submission,  PHAs  will 
transmit  the  electronic  PHA  Plans  to 
HUD  via  the  HUD  internet  site.  After 
HUD  approval,  these  Plans  will  be 
placed  on  display  on  this  same 
webpage. 

C.  The  September  21, 1999 
Amendments  to  the  Interim  Rule 

On  September  21, 1999  (64  FR  51045), 
HUD  published  a  rule  making  two 
amendments  to  the  February  18, 1999 
interim  rule.  First,  the  September  21, 
1999  rule  amended  §  903.3  to  extend  the 
due  date  for  initial  PHA  plan 
submissions  made  by  PHAs  with  fiscal 
years  beginning  on  January  1,  2000. 
Specifically,  the  September  21, 1999 
rule  provides  that  these  PHAs  must 
submit  their  first  PHA  plans  to  HUD  by 
December  1, 1999.  Second,  the 
September  21, 1999  rule  amended 
§  903.23  to  add  a  new  paragraph  (c) 
which  provides  that,  for  purposes  of  the 
submission  of  the  first  PHA  plans,  the 
date  on  which  the  PHA  submits  its  plan 
will  be  considered  to  be  the  submission 
due  date.  This  final  rule  reflects  the 
changes  made  by  the  September  21, 
1999  document. 

Section  II  of  this  preamble  highlights 
the  significant  changes  made  to  the 
February  18, 1999  interim  rule  at  this 
final  rule  stage.  Section  III  of  the 
preamble  discusses  the  basic  objectives 
of  the  PHA  planning  process.  Section  IV 
of  the  preamble  discusses  the 
participation  of  PHAs,  residents,  and 
other  groups  in  this  rulemaking  through 
public  forums  held  on  this  rule.  Section 
V  of  the  preamble  discusses  the  issues 
raised  on  the  rule  by  the  groups  that 
attended  four  public  forums  and  the 
issues  raised  by  the  members  of  the 
public  that  commented  on  the  rule 
during  the  60-day  public  conmient 
period. 
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n.  Significant  Changes  Between  the 
February  18, 1999  Interim  Rule  and 
This  Final  Rule 

This  rule  mak^  final  the  policies  and 
procedures  contained  in  the  February 
18, 1999  interim  rule,  and  takes  into 
consideration  the  public  comments 
received  on  the  interim  rule.  The 
significant  changes  made  to  the  interim 
rule  are  described  below. 

•  In  §  903.1  {What  are  the  Public 
Housing  Agency  Plans?)  paragraph  (c)  is 
revised  in  this  rule  to  note  that  HUD 
also  may  prescribe  the  format  of  certain 
required  attachments  to  be  submitted 
with  the  PHA  Plan  or  dociunents  to  be 
made  available  locally,  but  not 
submitted. 

•  Section  903.3  (When  Must  a  PHA 
Submit  the  Plans  to  HUD?)  reflects  the 
changes  that  were  made  by  the 
September  21, 1999  rule,  discussed  in 
Section  n.B  of  this  preamble. 

•  In  §903.7  (What  Information  Must 
a  PHA  Provide  in  the  Annual  Plan?), 
HUD  removed  the  language  in  the 
introductory  paragraph  that  lists  the 
information  that  need  not  be  included 
in  the  first  Annual  Plan.  This  paragraph 
is  revised  in  this  final  rule  to  provide 
that  HUD  will  advise  PHAs  by  separate 
notice  of  the  information  that  must  be 
included  in  the  first  Annual  Plan,  as 
well  as  any  special  instructions  or 
directions  that  may  be  applicable  to  first 
year  filing  of  the  Annual  Plan. 

In  this  introductory  paragraph,  HUD 
also  has  added  language  to  clarify  that 
the  Annual  Plan  must  be  consistent 
with  the  goals  and  objectives  of  the  5- 
Year  Plan. 

In  §  903.7(a)(2),  HUD  added  language 
to  require  PHAs  to  make  reasonable 
efforts  to  identify  the  housing  needs  of 
each  group  listed  in  paragraph  (a)(1)  of 
this  section  based  on  information 
provided  by  the  applicable  Consolidated 
Plan,  information  provided  by  HUD, 
and  generally  available  data. 

In  §  903.7(b)  (statement  of  financial 
resources),  HUD  removed  the  word 
"significant"  to  describe  resources  that 
PHAs  must  list,  and  revised  this 
language  to  provide  that  PHAs  must  list, 
by  general  categories,  their  resource 
commitments,  such  as  PHA  operating, 
capital,  and  other  proposed  resources. 

In  §  903.7(c)  (statement  of  the  PHA's 
policies  that  govern  eligibility,  selection 
and  admissions),  HUD  has  added 
language  to  paragraph  (c)(2)(i)  that 
simplifies  and  clarifies  the  provisions 
regarding  deconcentration  of  poverty 
and  income-mixing..  Most  importandy, 
HUD  has  clarified  that  the  initiative 


applies  to  all  family  (general  occupancy) 
developments;  and  that  with  respect  to 
the  identification  of  families, 
developments  and  buildings  as  higher 
income  or  lower  income,  PHAs  that  use 
a  dividing  line  of  the  average  income  in 
these  developments  will  be  considered 
to  be  in  compliance  with  the  law. 

With  respect  to  the  actions  then  to  be 
taken,  PHAs  may  offer  incentives  to 
eligible  families  that  would  help 
accomplish  the  deconcentration  and 
income  mixing  objectives.  Skipping  of  a 
family  on  a  waiting  list  to  reach  another 
family  with  a  lower  or  higher  income  is 
required,  provided  that  such  skipping  is 
uniformly  applied.  Such  skipping  must 
be  adopted  by  a  PHA  to  the  extent 
necessary  to  implement  the  statute's 
requirements.  Skipping  families  is 
consistent  with  site-based  and 
community-wide  waiting  lists. 
Admissions  policies  related  to 
deconcentration  do  not  impose  specific 
quotas. 

PH^s  may  consider  a  number  of 
approaches  as  they  examine  designing 
an  admissions  policy  to  achieve  the 
goals  of  deconcentration  and  income 
mixing,  such  as  the  use  of  skipping  over 
certain  fainilies  on  waiting  lists  based 
on  incomes;  the  establishment  of  certain 
preferences  such  as  worker  preferences; 
appropriate  affirmative  marketing 
efforts;  additional  applicant 
consultation  and  information;  provision 
of  additional  supportive  services  and 
amenities;  and  rent  incentives 
authorized  by  the  Act.  Of  course,  PHA 
policies  must  be  in  writing  and  followed 
consistently,  and  must  affirmatively 
further  fair  housing. 

In  §  903.7(c)(1)(A),  HUD  has  revised 
this  paragraph  to  provide  that  the  MTCS 
occupancy  data  upon  which  the  PHA 
must  assess  changes  in  racial,  ethnic  or 
disability-related  tenant  composition, 
has  been  confirmed  to  be  complete  and 
accurate  by  an  independent  audit  or  is 
otherwise  satisfactory  to  HUD. 

In  §  903.7(c)(1)(B),  HUD  revised  this 
paragraph  to  provide  that  at  least  every 
three  years  (as  opposed  to  biannually  as 
required  by  the  interim  rule),  PHAs 
must  use  independent  testers  or  means 
satisfactory  to  HUD  to  assure  that  the 
site-based  waiting  Ust  is  not  being 
implemented  in  a  discriminatory 
manner. 

In  §  903.7(e)  (statement  of  the  PHA's 
operation  and  management),  HUD 
revised  paragraph  (e)(1)  to  reflect  that 
PHAs  need  only  list  (not  describe)  their 
rules,  standards  and  policies  that  govern 
maintenance  and  management  of  their 
housing. 


In  §  903.7(g)  (statement  of  the  capital 
improvements  needed),  HUD  revised 
the  last  sentence  of  this  paragraph  to 
state  that  PHAs  receiving  capital 
funding  are  required  to  include  5-year 
plans  covering  large  capital  items.  This 
will  both  facilitate  basic  capital 
planning  and  asset  management,  and 
allow  more  flexible  use  of  capital  funds 
by  increasing  the  number  of  items  that 
have  been  subject  to  public  review. 

In  §  903.7(h),  (i),  (j),  and  (k)  which 
concern,  respectively,  statements 
pertaining  to  demolition  and/or 
disposition,  designated  housing, 
required  or  voluntary  conversion,  and 
homeownership  programs,  HUD  added 
language  to  each  of  these  paragraphs  to 
clarify  that  the  application  and  approval 
processes  discussed  in  these  paragraphs 
are  separate  application  and  approval 
processes  from  the  PHA  Annual  Plan 
submission  and  approval  process. 

hi  §  903.7(h),  HUD  has  added  a  new 
paragraph  concerning  submission  of  an 
interim  plan  for  demolition/ disposition 
that  was  previously  described  in  the 
preamble  to  the  February  18, 1999 
interim  rule. 

to  §903.7(1)  (statement  of  the  PHA's 
commimity  service  and  self-sufficiency 
programs),  HUD  added  language  that 
requires  the  PHA  to  address  any 
cooperation  agreements,  as  described  by 
section  12(d)(7)  of  the  1937  Act  that  the 
PHA  has  entered  into  or  plans  to  enter 
into.  This  statutory  section  requires  the 
PHA  to  make  best  efforts  to  enter  into 
cooperation  agreements  with  State, 
local,  and  other  agencies  that  provide 
assistance  to  target  supportive  services 
to  covered  families  and  provide 
information  to  facilitate  administration 
of  requirements  for  community  service 
and  tying  rents  to  welfare  compliance. 

In  §  903. 7(m),  HUD  revised  paragraph 
(l)(iv)  of  this  section  to  clarify  that  if  a 
PHA  expects  to  receive  public  housing 
drug  elimination  grant  funds,  the 
information  required  to  be  included  by 
the  Public  Housing  Drug  Elimination 
Program  regulations  must  be  submitted 
with  the  PHA  Plan. 

In  §903.7(q)  (statement  of  asset 
management),  HUD  clarifies  that  the 
PHA  need  not  repeat  information 
concerning  asset  management  that  is 
covered  by  other  plan  components. 

In  §  903. 7(r)  (additional  information 
to  be  provided),  HUD  removed  the 
requirement  to  submit  a  Table  of 
Contents  and  Executive  Summary. 
HUD's  template  eliminates  the  necessity 
of  a  separate  requirement  in  the 
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regulation  for  a  table  of  contents  or 
executive  summary. 

In  §  903.7(r),  HuD  adds  language  to 
provide  that  a  PHA  must  identiiy  in  the 
Aimual  Plan  the  basic  criteria  that  a 
PHA  will  use  to  determine  what 
constitutes  a  "substantial  deviation" 
from  the  5- Year  Plan,  and  a  "significant 
amendment  or  modification"  to  either 
the  5-Year  Plan  or  Annual  Plan  for 

f)urpo8es  of  §  903.21.  HUD  also  added 
anguage  to  provide  that  a  PHA  must 
include  in  the  PHA  plan  such  other 
information  as  HUD  may  request.  HUD 
will  advise  PHAs  of  any  additional 
information  through  advance  notice. 

•  hi  §  903.9  (Must  a  Troubled  PHA 
hiclude  Additional  Information  in  its 
Annual  Plan?),  HUD  has  added  a 
refisrence  to  the  regulations  of  the  Public 
Housing  Management  Assessment 
Program  (PHMAP)  (the  predecessor  to 
HUD's  new  assessment  system,  the 
Public  Housing  Assessment  System 
(PHAS))  in  recognition  that  some  PHAs 
may  have  been  designated  as  troubled 
under  the  PHMAP  regiilations  (24  CFR 
part  901). 

•  b  §  903.11  (Are  Certain  PHAs 
Eligible  to  Submit  a  Streamlined  Annual 
Plan?),  HUD  added,  in  paragraph  (b)(2), 
a  cross  reference  to  section  6(j)(2)  of  the 
1937  Act  that  addresses  PHAs  at  risk  of 
being  troubled. 

•  m  §  903.13  (What  Is  a  Resident 
Advisory  Board  and  What  Is  Its  Role  in 
Development  of  the  Annual  Plan?),  HUD 
revised  paragraph  (a)(1)  to  more  closely 
track  the  statutory  language.  In 
paragraph  (a)(2),  HUD  added  language 
concerning  the  reasonable  resources  to 
be  provided  to  Resident  Advisory 
Boards  by  PHAs.  In  HUD's  Capital  Fund 
Formula  proposed  rule,  published  on 
September  14, 1999  (64  FR  49924),  HUD 
advised  in  the  preamble  to  this 
proposed  rule  that  it  would  clarify  in 
the  PHA  Plan  final  rule  that  reasonable 
resources  for  the  Resident  Advisory 
Boards  must  provide  reasonable  means 
for  them  to  become  informed  on 
programs  covered  by  the  PHA  Plan,  to 
communicate  in  writing  and  by 
telephone  with  assisted  families  and 
hold  meetings  with  those  families,  and 
to  access  information  regarding  covered 
programs  on  the  internet,  taking  into 
account  the  size  and  resources  of  the 
PHA 

In  §  903.13(b)(1),  HUD  provides  an 
exception  to  the  requirement  to  appoint 
a  jurisdiction-wide  resident  council. 
This  language  as  revised  provides  that  if 
a  jurisdiction-wide  resident  coiuicil 
exists  that  complies  with  the  tenant 
participation  regulations  in  24  CFR  part 
964,  the  PHA  shall  appoint  the 
jurisdiction-wide  resident  coimcil  or  its 
representatives  as  the  Resident  Advisory 


Board,  except  that  members  shall  be 
added  or  another  Resident  Advisory 
Board  formed  to  provide  for  reasonable 
representation  of  femilies  receiving 
tenant-based  assistance  where 
necessary. 

In  §  903.13(b)(2),  HUD  clarifies  that  a 
tenant-based  assistance  program  of 
significant  size  is  one  that  is  20%  or 
more  of  the  PHA's  assisted  households. 

In  §  903.13(c),  HUD  clarifies  that  the 
PHA  must  consider  the 
recommendations  of  the  Resident 
Advisory  Board  or  Boards  in  preparing 
not  only  the  final  Annual  Plan  but  also 
any  significant  amendment  or 
modification  to  the  Annual  Plan. 
Section  511(g)(2)  of  the  Public  Housing 
Reform  Act  imposes  this  requirement. 

•  In  §903.15  (What  is  the 
Relationship  of  the  Public  Housing 
Agency  Plans  to  the  Consolidated  Plan), 
HUD  has  revised  this  section  to  allow 
PHAs,  subject  to  HUD  approval,  to 
change  their  fiscal  years  to  encourage 
coordination  with  local  ConsoUdated 
Plans. 

•  For  §  903.17,  HUD  changed  the  title 
of  this  section  to  read  "What  is  the 
Process  for  Obtaining  Public  Comment 
on  the  Plans?"  In  paragraph  (b)  of  this 
section,  HUD  clarifies  that  not  only  the 
proposed  PHA  plans,  but  all 
attachments  and  dociunents  related  to 
the  plans  must  be  available  for  review 
by  the  pubUc.  HUD  also  added  a  new 
paragraph  (c)  to  require  PHAs  to 
conduct  reasonable  outreach  activities 
to  encoinage  broad  public  participation 
in  the  PHA  plans. 

In  §  903.21,  HUD  added  a  new 
paragraph  (b)  to  clarify  that  any 
significant  amendment  or  modification 
to  a  PHA  Plan  is  subject  to  the 
requirements  of  §§  903.13,  903.15,  and 
903.17.  As  noted  earlier,  this 
requirement  is  consistent  with  section 
511(g)(2)  of  the  PubUc  Hoiising  Reform 
Act. 

In  §  903.23,  HUD  added  a  new 
paragraph  (b)(4)  to  clarify  that  a  plan 
deemed  approved  as  a  result  of  HUD's 
failiue  to  respond  by  the  75th  day  after 
the  PHA's  submission  does  not  apply  to 
the  plan  of  a  troubled  PHA.  This 
provision  is  consistent  with  section 
511(i)(4)(A)  of  the  Public  Housing 
Refonn  Act.  In  paragraph  (d)  of  this 
section,  HUD  added  language  to  clarify 
that  not  only  the  approved  PHA  plan, 
but  all  attachments  and  documents 
related  to  the  approved  plan  must  be 
available  for  review  by  the  public. 

In  addition  to  these  changes,  HUD 
made  editorial  changes  to  certain 
provisions  of  the  regulation. 


m.  The  Goals  of  the  PHA  Plans- 
Comprehensive  Planning;  Local 
Accountability;  Reduction  in 
Submissions;  and  Increased  Flexibility 

The  PHA  plan  concept  is  based  on  the 
highly  successful  consolidated  planning 
process  used  for  HUD's  community 
planning  and  development  programs. 
Like  the  Consolidated  Plan  for  CPD 
programs,  the  PHA  plans  provide  a 
plamiing  mechanism  by  which  a  PHA 
can  examine  its  long-range  needs  and  its 
short-range  needs,  specifically  the  needs  . 
of  the  families  that  it  serves,  and  design 
both  long-term  strategies  and  short-term 
strategies  for  addressing  those  needs. 
Like  the  Consolidated  Plan,  the  PHA 
plans  involve  consultation  with  affected 
groups  in  the  development  of  the  plan. 
Through  this  planning  mechanism, 
PHAs  will  make  more  efficient  use  of 
Federal  assistance,  more  effectively 
operate  their  programs,  and  better  serve 
their  residents. 

HUD  has  strived,  in  developing  its 
PHA  plan  regulations,  to  keep  the  plan 
submission  requirements  complete  but 
simple.  A  significant  step  in  meeting 
this  objective  is  HUD's  issuance  of  the 
electronic  template  for  the  PHA  Plans 
(as  discussed  earlier  in  this  preamble). 
"The  electronic  template  with  its 
"question  and  answer"  format  provides 
a  comprehensive  yet  easy  mechanism 
for  PHAs  to  record  and  submit  the 
information  required  for  the  PHA  Plans. 

To  the  extent  practicable,  the  PHA 
Annual  Plan  will  eventually  consolidate 
all  PHA  information  that  is  required  to 
be  submitted  under  existing  HUD 
planning  and  reporting  requirements 
into  one  document.  The  objective  is  for 
the  PHA  Annual  Plan  to  eventually 
supersede  submission  requirements 
currently  imposed  on  PHAs  imder 
various  HUD  programs.  For  example, 
see  HUD's  September  14, 1999  final  rule 
regarding  formula  allocation  for  the 
Public  Housing  Drug  Elimination 
Program  (64  FR  4990),  which  provides 
that  PHAs  must  submit  their  drug 
elimination  plans  with  their  PHA 
Annual  Plan.  In  addition,  the  process 
for  distributing  capital  funds  is  being 
combined  with  the  PHA  Plan  process. 
(HUD's  proposed  rule  on  the  allocation 
of  capital  funds  was  published  on 
September  14, 1999  at  64  FR  49924.) 
HUD  intends  that  the  new  PHA 
planning  process,  to  the  extent 
practicable,  will  allow  for  a  PHA  to  plan 
for  all  of  its  program  needs  based  on  the 
PHA's  fiscal  year.  This  will  assist  PHAs 
in  planning  in  a  comprehensive  manner 
and  will  expedite  the  release  of  public 
housing  funds. 

Further,  as  part  of  the  HUD  2020 
Management  Reform  effort,  HUD  is 
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moving  toward  electronic  reporting  for 
all  required  submissions  under  its 
programs.  In  addition  to  making 
submissions  easier  for  its  program 
participants  (paper  reduction), 
electronic  data  assists  HUD  and  its 
program  partners  to  exchange 
information  more  easily  and  to  monitor 
activity,  note  trends  in  programs  and  the 
performance  of  the  program  participants 
(weaknesses  and  strengths)  and  better 
serve  the  families  and  communities  that 
HUD  programs  are  designed  to  serve. 
HUD  believes  that  its  electronic 
template  for  the  PHA  Plans  is  a 
significant  first  step  in  achieving  these 
objectives. 

IV.  Public  Partidpation  in  the 
Development  of  this  Final  Rule 

Section  511  of  the -Public  Housing 
Reform  Act  requires  that  before  issuance 
of  a  final  rule,  HUD  seek  the 
recommendations  on  implementation  of 
the  PHA  plans  from  organizations 
representing  (1)  State  or  local  public 
housing  agencies;  (2)  residents, 
including  resident  management 
corporations;  and  (3)  other  appropriate 
parties.  Section  511  also  requires  HUD 
to  convene  not  less  than  two  public 
forums  at  which  the  persons  or 
organizations  making  recommendations 
may  express  their  views  concerning  the 
proposed  disposition  of  their 
recommendations.  In  addition  to  the 
general  solicitation  of  public  comments 
on  the  February  18, 1999  interim  rule, 
HUD  specifically  invited 
recommendations  on  implementation  of 
the  PHA  plans  fi'om  the  three  groups 
specified  in  the  statute,  and  included 
imder  the  third  category,  representatives 
of  affected  commimities  (See  preamble 
discussion  of  the  February  18,  1999 
interim  rule  at  64  FR  8170). 

In  order  to  ensure  broad  public 
participation  in  this  rulemaking,  HUD 
held  four  public  forums  to  discuss 
implementation  of  the  PHA  plans. 
These  forums  were  held  in  Atlanta, 
Georgia,  on  May  4, 1999;  Omaha, 
Nebraska,  on  May  19, 1999;  Syracuse, 
New  York,  on  June  28, 1999;  and 
Washington,  DC,  on  July  28, 1999.  The 
final  foriun  in  Washington,  DC  allowed 
persons  to  participate  via  telephone 
from  33  sites  aroimd  the  coimtry.  At 
each  of  the  forums :  helpful 
recommendations  and  suggestions  were 
made  by  the  fonun  participants,  issues 
were  discussed  and  ideas  exchanged  on 
the  PHA  planning  process,  specifically 
the  requirements  established  by  the 
February  18, 1999  interim  rule. 
Consistent  with  the  statutory 
requirements,  HUD  advised  the  fonun 
participants  of  its  proposed  disposition 
of  the  participants'  recommendations 


when  HUD  had  formulated  a  proposed 
disposition  of  a  specific  view  or 
recommendation  offered.  For  certain 
issues,  HUD  was  unable  to  offer  the 
forum  participants  a  proposed 
disposition,  because  the  issues  required 
further  deliberation  by  HUD,  but  HUD 
discussed  with  the  participants  the 
considerations  involved  in  HUD's 
decisionmaking  process. 

Section  V  of  this  preamble,  which 
immediately  follows,  provides  a 
summary  of  the  comments,  issues  and 
recommendations  made  on  the  February 
18, 1999  interim  rule,  those  made  at  the 
public  forums,  and  those  provided  as 
written  comments  during  the  60-day 
comment  period  on  the  rule. 

V.  Discussion  of  Public  Comments 
Raised  on  the  February  18, 1999 
Interim  Rule 

The  public  comment  period  on  the 
February  18, 1999  interim  rule  closed 
on  April  19, 1999.  Written  comments 
were  submitted  by  PHAs,  organizations 
representing  PHAs,  legal  services 
organizations,  public  interest/housing 
policy  organizations,  and  various  other 
organizations  and  individuals.  In 
addition  to  the  written  comments,  HUD 
also  received  comments  and  suggestions 
at  the  fovu  pubfic  forums  held 
throughout  the  coimtry. 

This  section  of  the  preamble  presents 
a  siunmary  of  the  significant  issues 
raised  by  the  public  commenters  on  the 
February  18, 1999  interim  rule,  both 
through  written  submission  of 
comments  and  at  the  forum.  The 
heading  "Comment"  states  the  comment 
or  comments  made  by  the  commenter  or 
commenters,  and  the  heading 
"Response"  presents  HUD's  response  to 
the  issue  or  issues  raised  by  the 
commenters. 

1 .  General  Comments 

Comment.  HUD  shoidd  view  the 
planning  process  and  the  Plan  itself  as 
a  mechanism  for  PHAs  to  express  local 
choices.  HUD  should  not  use  the  Plan 
as  a  tool  to  impose  substantive 
requirements  on  PHAs. 

Response.  HUD's  views  of  the  PHA 
planning  process  are  consistent  with 
those  of  the  commenters.  HUD  views 
the  PHA  planning  process  as  a 
mechanism  for  PHAs  to  express  local 
choices  consistent,  however,  with 
Federal  statutory  requirements.  The 
requirements  imposed  by  HUD  on  PHAs 
with  respect  to  the  PHA  planning  , 
process  are  those  required  to  be 
imposed  by  statute.  The  substantive 
requirements  imposed  on  PHAs  are 
those  imposed  through  the  statutes  and 
regulations  that  govern  the  various  HUD 
programs  in  which  PHAs  participate. 


The  statutory  and  regulatory 
requirements  governing  the  PHA 
planning  process  are  directed  to 
compiling  basic  information  about  PHA 
operations,  missions  and  goals,  and 
making  that  information  available  to 
HUD  and  to  the  public. 

Comment.  In  order  to  ensure 
acciuacy,  HUD  needs  to  work  with 
PHAs  to  ensure  software  compatibility. 
HUD  needs  to  address  the  problems 
with  the  MTCS  and  Commimity  2020 
software  packages,  which  are 
burdensome  to  use.  HUD  should 
provide  PHAs  with  software  early  in  the 
process.  PHAs  should  be  able  to  request 
local  HUD  offices  to  provide  various 
MTCS  printouts  to  help  with 
preparation  of  the  Plan. 

Response.  HUD  is  cognizant  of  PHA 
concerns  about  problems  with  the 
MTCS  software  and  Community  2020 
software.  HUD  has  been  working  with 
PHAs  to  minimize  problems  and 
increase  MTCS  reporting.  Based  on  data 
received  through  the  end  of  September 
1999,  MTCS  reporting  is  as  follows: 
tenant-based  section  8  is  reported  at 
95%;  public  housing  at  86%;  and 
overall  reporting  at  88%.  As  with  all 
new  software  products,  problems  will 
be  uncovered  and  have  been  uncovered 
with  respect  to  HUD  2020  software  and 
MTCS  but  HUD  is  working  to  eliminate 
these  problems.  With  respect  to  local 
assistance,  HUD's  local  Public  and 
Indian  Housing  offices  are  available  to 
offer  all  needed  assistance  to  PHAs. 

Comment.  It  will  be  difficult  to 
complete  the  Plan  without  additional 
funding. 

Response.  The  PHA  Plans  provide  for 
compilation  in  one  location  information 
that  PHAs  already  have  been  required  to 
put  together  under  various  other 
program  regulations.  By  requiring, 
however,  that  this  information  be  put 
together  one  time  annually  in  one 
source,  the  administrative  burden 
placed  on  PHAs  will  be  decreased  rather 
than  increased.  While  there  may  be 
increased  biu-den  during  the  first  year  of 
PHA  Plan  submissions,  once  the  first 
Plans  are  submitted  the  subsequent 
submissions  should  be  prepared  and 
submitted  with  significantly  less 
burden.  Additionally,  HUD  believes  that 
the  electronic  template  for  the  PHA 
Plans  issued  July  30,  1999.  helps  to 
reduce  administrative  biuden  in  the 
preparation  and  submission  of  the  PHA 
Plans.  As  requested  by  commenters 
HUD  has  made  (and  plans  to  continue 
to  make)  the  PHA  Plan  software 
available  at  no  cost. 

Comment.  HUD's  decision  to 
maintain  separate  submission  and 
approval  processes  for  activities  such  as 
demolition,  disposition,  conversion  to 
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vouchers,  designation,  and  public 
housing  homeownership  programs 
seems  to  contradict  the  Public  Housing 
Reform  Act's  mandate  to  deregulate  and 
consohdate.  By  creating  the  PHA  Plan 
process.  Congress  intended  to 
dramatically  limit  HUD's  traditional 
discretionary  powers  to  review  and 
approve  these  specific  programs. 
Maintaining  submission  and  approval 
processes  separate  from  the  PHA  Plan 
thwarts  this  intent. 

Response.  The  PHA  Plan  regulations 
reference  separate  submission  and 
approval  processes  for  various  activities 
such  as  demolition,  disposition,  and 
conversion  to  vouchers  because  the 
Congress  did  not  provide  for  a  common 
approval  process  in  its  enactment  of  the 
PHA  Plan,  and  in  particular  provided 
for  different  approval  standards  for 
these  activities.  PHAs  are  encouraged  to 
coordinate  public  consultation 
processes  for  these  appUcations  and 
simultaneously  submit  such  Plans,  but 
the  approval  j^ocesses  remain  separate. 

Comment.  The  currently  available 
census  data  is  too  old.  Annual  Plans 
should  not  be  required  until  new  census 
data  is  available  in  2002. 

Response.  HUD  has  no  statutory 
authority  to  defer  submission  of  Annual 
Plans  until  the  year  2002.  HUD 
recognizes  that  the  census  data  is  not 
the  optimiun  planning  mechanism  as 
the  decade  draws  to  a  close; 
nevertheless  it  remains  the  official 
census  data.  To  the  extent  that  PHAs 
need  to  refer  to  census  data,  which  is 
limited,  PHAs  can  continue  to  use  this 
data. 

Comment.  "One  size  fits  all" 
approach  of  the  PHA  Plan  does  not 
work  well  for  PHAs  because  of 
differences  in  size,  number,  and  type  of 
programs. 

Response.  HUD  beUeves  that  the  PHA 
planning  mechanism  provides  sufficient 
flexibility  for  PHAs  to  make  the 
necessary  adjustments  given  the  PHA's 
size,  number  and  type  of  programs.  This 
flexibiUty  is  also  reflected  in  HUD's 
electronic  template  for  the  PHA  Plans. 
Comment.  HUD  has  added  oversight 
in  the  rule  that  is  beyond  what  the 
Public  Housing  Reform  Act  requires. 
Response.  mJD's  oversight  of  PHA 
programs  and  activities  is  consistent 
with  the  Public  Housing  Reform  Act  and 
the  statutes  and  regulations  governing 
the  individual  HUD  programs  covered 
by  the  PHA  Plan. 

Comment.  HUD  shoidd  set  parameters 
for  who  can  sue  a  PHA  over  a  Plan. 

Response.  HUD  has  no  authority  to 
limit  legal  action  in  connection  with  a 
PHA  Plan. 

Comment.  Fair  housing 
considerations  should  be  addressed  in 


all  aspects  of  the  Plan.  The  final  rule 
should  specifically  direct  PHAs  to 
comply  with  fair  housing  laws  when 
making  choices  related  in  the  Plan. 

Response.  Fair  housing  considerations 
are  an  important  part  of  the  PHA 
planning  process  and  are  addressed  in 
the  regulation.  Please  see  §  903. 7{o)  the 
PHA  certification  requirement  and  the 
PHA's  obligation  to  affirmatively  further 
fair  housing. 

Comment.  All  policies  should  be  in 
the  Plan,  not  just  discretionary  ones. 
The  purpose  of  the  Pltm  is  to  provide  a 
framework  for  local  accoimtability.  The 
Plan  must  be  complete.  All  material 
must  be  included,  even  material  already 
submitted  to  HUD.  All  rent  policies 
should  be  included.  Even  with 
mandatory  policies,  PHAs  have  a  lot  of 
discretion. 

Response.  HUD  believes  that  the  rule 
provides  for  a  PHA  Plan  that  presents 
the  necessary  framework  for  local 
accountability.  In  addition,  the  rule 
provides  that  PHAs  must  make  HUD- 
specified  dociunents  (which  includes 
documents  covering  all  critical 
operations  of  a  PHA)  available  locally  to 
the  public  for  inspection.  Therefore,  the 
public  has  a  complete  view  of  the  PHA's 
operations. 

Comment.  In  the  preamble  to  the 
interim  rule,  quantifiable  goals  are 
discussed.  Where  the  Family  Self- 
Sufficiency  (FSS)  Program  is  discussed, 
the  goal  should  be  determined  by 
looking  at  how  many  families  have 
replaced  welfare  income  with  earnings. 

Response.  PHAs  are  welcome  to  frame 
an  FSS  goal  as  suggested  by  the 
commenter. 

2.  Coniments  Regarding  Timing  of  the 
Rule 

Comment.  The  time  frame  for 
implementation  in  the  interim  rule  is 
too  short  to  do  all  the  work  and  will 
create  a  serious  burden  for  PHAs.  This 
is  particularly  so  given  all  the  new 
changes  required  by  the  Public  Housing 
Reform  Act.  HUD  should  allow  for 
extensions  and  delay  publication  of  the 
final  rule  to  allow  adequate  time  for 
enhanced  rulemaking  sessions. 
Additionally,  HUD's  estimate  of  time 
needed  to  complete  the  planning 
process  does  not  take  into  accoimt  the 
lack  of  guidance  and  instructions 
provided  by  HUD.  HUD  should  issue 
guidance,  not  prescriptive  rules,  and 
this  help  should  be  given  early  in  the 
process,  not  later. 

Response.  The  Public  Housing  Reform 
Act  does  not  permit  HUD  to  delay 
issuance  of  this  final  rule.  HUD 
recognized,  however,  that  additional 
time  was  needed  by  PHAs  for 
submission  of  their  first  PHA  Plans  and 


HUD  has  provided  the  additional  time 
in  the  rule  published  on  September  21, 
1999,  and  discussed  earlier  in  this 
preamble.  In  addition  to  allowing  more 
time  to  prepare  and  submit  the  plans, 
HUD  believes  that  the  electronic 
template  assists  PHA's  in  significantly 
reducing  the  time  for  preparation  and 
submission  of  the  plan  elements. 
Issuance  of  the  electronic  template  was 
accompanied  by  additional  HUD 
guidance  on  the  PHA  Plans.  (See  Notice 
PIH  99-33  (HA),  issued  July  30, 1999.) 

3.  Comments  Regarding  Small  PHAs 

Comment.  The  rule  will  create  a  real 
hardship  for  small  PHAs,  who  have 
limited  staffs,  budgets,  and  relatively 
few  units.  It  is  unrealistic  to  expect 
small  PHAs  to  comply  with  the 
timelines  established  by  the  nUe  and  the 
extra  paperwork  required  by  the  rule. 
The  requirement  that  Plans  be 
submitted  75  days  prior  to  end  of  FY 
2000  is  a  major  burden  for  small  PHAs, 
who  need  time  to  complete  an  in-depth 
analysis.  Another  conunenter  stated  that 
the  requirement  is  also  a  burden 
because  small  PHAs  will  need  extra 
funds  to  complete  the  Plan  and  the 
commenter  stated  that  "CDBG  funds" 
will  not  be  available  until  after  the  Plan 
is  due.  In  addition,  coordination  with 
the  State's  Consolidated  Plan  and 
forming  Resident  Advisory  Boards  will 
take  considerable  time  for  small  PHAs. 
Small  PHAs  are  also  already 
overburdened  with  paperwork.  The 
final  rule  shoxUd  be  delayed  vmtil  HUD 
works  with  PHAs  to  further  streamline 
the  rule. 

Response.  As  noted  in  responses  to 
earlier  comments,  HUD  has  made 
considerable  effort  to  reduce  the 
administrative  biuden  of  the  PHA 
plaiming  process  on  all  PHAs,  and 
especially  small  PHAs.  With  respect  to 
the  timing,  HUD  provided  through  the 
September  21, 1999  final  rule,  the 
maximiun  additional  time  that  it  could 
provide  in  accordance  with  the  statutory 
requirements.  The  statute  itself  is 
cognizant  of  the  biuden  that  uniform 
requirements  can  place  on  small 
entities,  and  allows  HUD  to  provide 
streamlined  PHA  Plans  for  small  PHAs 
which  it  has  done.  As  HUD  also  has 
noted  earlier,  HUD  believes  that  its 
~  electronic  template  considerably 
reduces  the  administrative  biuden  on  all 
PHAs  especially  small  PHAs. 

Comment.  Small  PHAs  should  not 
have  to  submit  homeownership 
statements.  Most  small  PHAs  will 
probably  never  implement  a 
homeownership  program  because  they 
do  not  have  the  personnel  or  resoiut:es 
to  undertake  such  a  program. 
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Response.  Under  the  streamUned 
submission  for  small  PHAs,  small  PHAs 
are  only  required  to  provide  statements 
for  Section  8  Homeownership  programs 
that  they  plan  to  operate.  Again,  HUD 
believes  that  the  statements  required  by 
the  PHA  Plan  electronic  template 
significantly  reduce  the  PHA's 
administrative  burden. 

Comment.  Small  PHAs  should  not  be 
automatically  required  to  address  the 
crime  prevention  item  because  they 
have  not  had  to  address  the  seciuity 
indicator  in  PHMAP. 

Response.  Small  PHAs  are  only 
required  to  address  the  crime 
prevention  items  if  they  receive  funding 
under  the  Public  Housing  Drug 
Elimination  Program  (PHDEP). 

Comment.  Numerous  small  PHAs 
have  Federal  expenditiues  of  less  than 
$300,000  per  year.  Since  these  PHAs  are 
exempt  from  the  Single  Audit  Act,  they 
should  only  be  required  to  submit  audit 
information  if  HUD  has  approved  the 
PHAs  request  for  payment  for  a 
financial  audit. 

Response.  The  PHA  Plan  regulations 
do  not  require  the  submission  of  any 
financial  information  inconsistent  with 
the  Single  Audit  Act  (31  U.S.C.  7501- 
7507)  or  OMB  Circular  A-133  (Audits  of . 
States,  Local  Governments  and  Non- 
profit Organizations),  and  do  not  in 
themselves  add  audit  requirements. 

Comment.  Small  PHAs  have  limited 
resoinces.  One  commenter  specifically 
asked  whether  CLAP  funds  can  be  used 
to  complete  the  Plan.  Another 
commenter  asked  whether  operating 
reserves  be  used  and  reimbursed  from 
capital  funds. 

Response.  Capital  and  operating  funds 
can  be  used  to  complete  the  Plan, 
consistent  with  the  regulatory 
requirements  of  these  programs. 

4.  Comments  Regarding  Section  8-Only 
PHAs 

Comment.  Why  are  high  performing 
and  small  PHAs  exempt  fi'om 
submitting  a  grievance  procedures 
section  and  not  Section  8-only  PHAs. 
This  must  be  unintended. 

Response.  Section  8-only  PHAs  are 
not  exempt  from  the  grievance 
procedures  element  of  the  PHA  Plan. 
The  template,  however,  basically 
requires  that  these  PHAs  make  these 
procedures  available  locally. 

Comment.  Section  8-only  PHAs 
should  not  have  to  comply  with 
anything  in  this  rule.  Use  of  Section  8 
is  in  the  hands  of  residents.  The 
Consolidated  Plan  already  covers 
Section  8  issues  and  public  notice  is 
already  required  for  Section  8 
Administrative  Plans. 


Response.  The  statute  includes  PHAs 
that  receive  assistance  under  section 
8(o)  of  the  U.S.  Housing  Act  of  1937. 
HUD  has  no  authority  to  exclude  these 
PHAs  from  the  PHA  planning  process 
required  under  section  5A  of  the  1937 
Act. 

5.  Issues  on  Which  HUD  Specifically 
Sought  Comment 

In  the  preamble  to  the  February  18, 
1999  interim  rule,  HUD  specifically 
sought  comment  on  certain  issues  (see 
64  FR  8179).  Those  issues  are  listed 
here,  as  well  as  the  comments  received 
on  these  issues,  and  HUD's  responses  to 
the  comments. 

The  Feasibility  of  Combining  the  5-Year 
Plan  and/or  Annual  Plan  With  the 
Submission  of  the  Consolidated  Plan  - 
Either  in  Whole  or  in  Part 

Comment.  In  response  to  this  issue, 
many  commenters  would  like  to  see  the 
Consolidated  Plan  and  the  Annual  Plan 
combined  so  that  the  process  is  not  so 
burdensome  and  duplication  is  kept  at 
a  minimum.  Most  of  these  commenters, 
however,  requested  that  this  be  an 
option  and  not  a  requirement.  The 
commenters  stated  that  while 
,  combining  the  plans  makes  sense  for 
"joint  agencies"  (by  this  it  is  understood 
to  mean  agencies  administering  both 
Consolidated  Plan  and  PHA  Plan 
programs),  it  makes  no  sense  for 
independent  PHAs.  At  the  very  least, 
combining  the  two  types  of  plans 
should  not  be  a  requirement  for  the  first 
few  years  of  plan  submissions. 

Response.  PHAs  have  the  option  of 
submitting  the  Annual  Plan 
simultaneously  with  the  submission  of 
the  ConsoUdated  Plan  and  coordinating 
public  processes,  provided  that  the 
statutory  and  regulatory  requirements  of 
both  are  met.  Although  the  Congress 
provided  for  the  Annual  Plan  to  be 
consistent  with  the  Consolidated  Plan,  it 
did  not  provide  for  the  Annual  Plan  to 
be  part  of  the  Consolidated  Plan.  The 
Congress  established  separate 
requirements  for  development, 
submission  and  approvsil  of  the  Annual 
Plan.  Therefore  the  requirements  of  both 
plans  must  be  met. 

Comment.  For  PHAs  that  want  to 
combine  the  planning  process,  HUD 
should  assist  by  offering  guidance  on 
how  to  combine  the  processes  and 
allowing  PHAs  to  change  fiscal  years  to 
match  localities.  The  plans  should  be 
due  at  the  same  time. 

Response.  This  rule  allows  PHAs, 
subject  to  HUD  approval,  to  change 
fiscal  years  to  match  localities.  HUD's 
July  30, 1999  Notice  includes  guidance 
that  is  helpful  to  PHAs  interested  in 


combining  thfe  PHA  planning  process 
with  the  Consolidated  Planning  process. 

Ways  to  Streamline  or  Mei^ge  Current 
Information  Requirements  Already 
Reported  Electronically  by  PHAs  to 
HUD  With  the  Additional  Requirements 
Listed  in  This  Rule 

Comment.  In  order  to  streamline 
reporting,  HUD  should  increase  the 
acouacy  of  reports  on  the  HUD  website 
and  should  standardize  budgeting, 
requisitioning,  and  reporting 
requirements  for  all  funding. 

Response.  HUD  believesmat  the 
electronic  template  is  a  significant  step 
forward  in  meeting  the  conunenter's 
concerns.  HUD's  Office  of  PubHc  and 
Indian  Housing,  as  well  as  other  HUD 
offices,  are  working  on  standardization 
of  required  reports  under  HUD 
programs,  and  converting  these  to  a 
simple  electronic  format  that  can  be 
accessed  through  the  internet. 

Comment.  PHAs  should  not  have  to 
include  components  that  do  not  apply 
them. 

Response.  The  PHA  Plan  regulation 
includes  only  those  components  of  the 
Plan  that  PHAs  are  required  by  statute 
to  submit.  PHAs  are  only  required  to 
make  available  information  tbat  pertains 
to  programs  and  activities  they  actually 
conduct. 

How  Should  the  Term  "Substantial 
Deviation"  be  Defined 

Comment.  In  the  February  18, 1999 
interim  rule,  HUD  stated  that  a  PHA 
would  not  be  required  to  submit  an 
annual  update  of  the  5-Year  Plan,  but 
the  PHA  would  be  required  to  explain 
any  substantial  deviation  from  the  5- 
Year  Plan  in  its  Annual  Plan.  HUD 
solicited  comment  on  how  substantial 
deviation  should  be  defined.  Comments 
on  how  this  term  should  be  defined 
were  as  follows.  Substantial  deviation 
should  be  defined  as  any  changes  to  a 
PHA's  overall  mission,  any  changes  to 
the  goals  or  objectives  that  affect 
services  to  residents,  or  significant 
changes  to  a  PHA's  financial  situation. 
Substantial  deviation  should  be  defined 
as  a  complete  revision  or  abandonment 
of  one  or  more  of  the  components  in  a 
PHA's  5-Year  Plan.  A  substantial 
deviation  should  not  include  a  delay  in 
the  implementation  of  any  particidar 
component  caused  by  a  PHA's  business 
needs.  Substantial  deviation  should 
apply  only  to  the  mission  statement  and 
not  to  goals  or  objectives.  Community 
plamiing  is  not  a  static  process,  and 
goals  and  objectives  must  be  able  to  be 
changed  without  requiring  HUD 
approval  each  time.  It  should  be 
sufficient  that  Resident  Advisory  Boards 


56850      -  Federal  Register /Vol.  64,  No.  203  /  Thursday,  October  21.  1999 /Rules  and  Regulations 


and  PHA  Boards  review  and  approve 
these  changes.  The  definition  of 
substantial  deviation  needs  to  take  into 
account  the  social,  political,  and 
economic  conditions  of  an  area  because 
if  any  of  these  factors  changes, 
adjustments  will  need  to  be  made  in 
planning  dociunents.  Substantial 
deviation  should  mean  a  change  in  a 
PHA's  mission  statement  or  in  the  PHAs 
goals  or  objectives.  Substantial 
deviation  should  not  deal  with  meeting 
objectives,  nor  should  it  include 
deviations  based  on  emergencies  or 
cinnunstances  out  of  a  PHA's  control. 
HUD  should  combine  the  5- Year  Plan 
and  the  Annual  Plan.  This  would 
simplify  the  definition  of  substantial 
deviation  because  the  issue  woiild  be 
covered  by  the  term  significant 
amendments.  The  definition  of 
substantial  deviation  should  be 
determined  locally. 

Response.  HUD  appreciates  all  the 
suggestions  on  how  this  term  should  be 
defined.  These  comments  convince 
HUD  that  the  definition  of  substantial 
deviation  should  be  defined  at  the  local 
level,  as  suggested  by  some  of  the 
commenters.  HUD  t)elieves  that 
substantial  deviation  should  be  defined 
at  the  local  level  as  part  of  the  public 
participation  in  the  PHA  planning 
process.  PHAs  together  with  their 
residents,  local  partners  and  affected 
and  interested  members  of  the  pubhc 
are  in  a  better  position  to  define  these 
terms.  The  definition  of  this  term,  as 
well  as  others  defined  locally,  must  be 
noted  in  the  PHA  Plan.  The  definition 
must  be  applied  to  the  goals  and 
objectives  as  well  as  the  mission 
statement. 

With  respect  to  combining  the  two 
plans,  HUD  notes  that  to  a  certain  extent 
the  5 -Year  Plan  and  the  Annual  Plan  are 
combined  because  they  must  be 
submitted  at  the  same  time,  and  the 
Annual  Plan  reflects  the  mission  and 
long  range  goals  of  the  PHA  as  provided 
in  the  5-Year  Plan.  Additionally,  HUD's 
electronic  template  for  the  PHA  Plans 
provides  for  the  submission  to  be  made 
as  one. 

What  Constitutes  an  Acceptable  5-Year 
.  Plan? 

Comment.  An  acceptable  5-Year  Plan 
shoiild  be  one  that  a  PHA  believes  in. 
HUD  will  not  be  able  to  review  all  5- 
Year  Plans,  so  this  requirement  only 
matters  to  PHAs. 

Response.  HUD  is  required  to  review 
all  PHA  Plans,  5- Year  Plans  and  Annual 
Plans.  A  PHA's  5-Year  Plan  should 
provide  for  a  mission  and  goals  and 
objectives  that  a  PHA  beUeves  in.  HUD 
believes  that  these  goals  are  likely  to  be 
consistent  with  the  goals  and  objectives 


of  the  HUD  programs  under  which  the 
PHA  receives  funding. 
'  Comment.  The  February  18, 1999 
preamble  statement  about  what 
constitutes  an  acceptable  5- Year  Plan  is 
correct,  but  meeting  any  goals  depends 
on  annual  appropriations.  Any  5-Year 
Plan  should  have  to  preface  any  goal 
with  this  acknowledgement.  HUD 
cannot  expect  PHAs  to  meet  goals  if 
funding  is  lower  than  expected.  HUD 
should  make  specific  allowances  in  5- 
Year  Plans  for  the  fact  that  increasing 
housing  supply  is  dependent  on  HUD 
and  Congress. 

Response.  PHAs  may  condition  the 
achievement  of  goals  on  at  least  level 
annual  appropriations  where 
appropriate.  PHAs  should  establish 
goals  and  objectives  that  are  ambitious 
given  ciirrent  funding  levels. 

Comment.  The  5- Year  Plan  should  be 
a  strategic  plan  outlining  goals  and 
objectives,  strategies  to  meet  goals  and 
objectives,  and  barriers  and 
measurements  of  achievements. 

Response.  HUD  believes  that  this  is 
exactiy  what  the  5- Year  Plan  is,  but  to 
make  the  goals  and  objectives  ones  that 
can  be  practically  achieved,  they  need 
to  be  described  in  terms  of  quantifiable 
goals  and  objectives. 

Comment.  HUD  should  consider  a  5- 
Year  Plan  that  substantially  meets  or  in 
good  faith  attempts  to  address  the  18 
components. 

Response.  The  18  components 
constitute  the  substance  of  the  Annual 
Plan.  However,  a  5- Year  Plan  that 
establishes  quantifiable  goals  and 
objectives  that  substantially  meet  or 
show  a  reasonable  good  feith  effort  to 
address  the  purposes  of  the  18 
components  of  the  Annual  Plan  (which 
components  describe  the  PHA's  overall 
strategy  for  handling  operations  on  an 
annual  basis)  will  be  considered 
acceptable. 

The  Manner  of  Submission  of  the 
Information  Required  Under  the  Annual 
Plan. 

Comment.  The  manner  of  submission 
should  be  as  flexible  as  possible  and 
include  fax,  email,  postal  service,  and 
Internet. 

Response.  With  the  introduction  of 
the  PHA  Plan  electronic  template,  HUD 
believes  that  it  has  provided  a  highly 
flexible  manner  of  submission. 
Electronic  submission  provides  for  ease 
in  preparation,  revisions,  and 
submission.  For  PHAs  that  do  not  have 
the  capability  to  make  electronic 
submission  via  the  internet,  HUD's  local 
Offices  of  Public  and  Indian  Housing 
will  assist  PHAs  with  electronic 
submission. 


Conwient.  Several  commenters 
expressed  concern  about  electronic 
submission  of  the  plan.  Their  concerns 
were  as  follows.  HUD  should  provide 
free  software  for  submission  of  the  Plan, 
but  should  not  require  electronic 
submission  in  initial  years  so  PHAs  can 
focus  on  formulating  Plans  and  not  have 
to  fit  parameters  of  preconceived  format. 
This  is  especially  important  because 
PHAs  do  not  know  how  diffictdt  the 
software  will  be  to  master,  what  "bugs" 
the  software  will  have,  and  whether  it 
will  be  compatible  with  other  PHA 
systems.  The  Plan  shoiild  not  be 
submitted  electronically  because  the 
Plan  has  to  be  available  for  public  view. 
HUD  and  the  public  should  review 
identical  copies  of  the  Plan. 

Response.  With  respect  to  the  Plan 
software,  HUD  has  adopted  an  internet 
submission  system  that  utilizes 
commonly-used  office  software.  The 
electronic  template  for  the  Plan  has 
been  available  free  of  charge.  HUD  has 
been  testing  the  submission  system 
before  and  after  annoimcement  of  the 
template's  availability  on  July  30, 1999. 
HUD  believes  that  there  should  not  be 
any  delay  in  the  use  of  the  template  for 
PHA  Plan  submissions.  The  template 
will  significantiy  reduce  the 
administrative  burden  on  PHAs.  HUD  is 
ready  to  assist  PHAs  with  its  use  and 
will  respond  rapidly  to  correct  any 
"bugs"  in  the  system. 

With  respect  to  the  capability  of  PHAs 
to  submit  information  electronically,  in 
today's  environment,  HUD  believes  that 
all  PHAs  have  access  to  computers  and 
therefore  this  type  of  electronic 
capability  but  may  not  have  internet 
capability.  HUD's  local  Offices  of  Public 
and  Indian  Housing  will  assist  these 
PHAs  with  electronic  submission  of 
PHA  Plans  to  HUD  Headquarters  via  the 
internet. 

With  respect  to  public  review  of  the 
plan,  electronic  submission  does  not 
preclude  a  hard  copy  printout  by  the 
PHA  of  the  information  submitted 
electronically  to  HUD. 

Comment.  The  Plan  software  used  for 
submission  should  allow  for 
hyperlinked  access  to  pubUc 
information  foxmd  in  other  electronic 
'  submissions  or  as  pait,of  the 
Consolidated  Plan. 

Response.  The  PHA  Plan  is  required 
to  be  submitted  in  electronic  form,  and 
HUD  is  working  on  quick  and  easy 
electronic  access  to  public  information 
found  in  other  electronic  submissions  or 
as  part  of  the  Consolidated  Plan. 

Comment.  The  nile  offers  a  positive 
feature  in  providing  that  PHAs  will  not 
have  to  resubmit  previously  submitted 
items.  HUD  should,  however,  move 
expeditiously  to  consolidate  all  required 
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submissions.  Do  previously  submitted 
items  include  previously  submitted 
imfunded  CIAP  applications?  What  does 
HUD  mean  by  the  local  availability  of 
previously  submitted  items?  Does  this 
mean  a  file  cabinet,  specific  building, 
city,  town,  or  can  a  PHA  identify  the 
local  HUD  office? 

Response.  With  advancements  in 
technology,  HUD  believes  that 
eventually  it  as  well  as  its  program 
partners  will  be  able  to  consolidate 
information  (including  items  previously 
submitted  in  non-electronic  forms)  into 
an  easily  duwuluadable  electronic 
document.  HUD's  Office  of  Information 
Technology  is  working  to  move  HUD 
closer  to  that  objective  for  this  program 
as  well  as  others.  With  respect  to  the 
location  of  locally  available  information, 
the  PHA  will  identify  in  the  PHA  Plan 
the  location  closest  to  its  main  offices  (if 
not  made  available  at  its  main  office) 
that  contains  the  information  that  must 
be  made  available  locally,  including 
items  previously  submitted  to  HUD. 

Comment.  The  final  rule  should 
clarify  exactly  where  in  HUD  the  Plan 
should  be  submitted. 

Response.  The  PHA  Plans  are  to  be 
submitted  to  HUD  via  the  internet. 
Through  this  submission,  HUD  offices 
that  need  to  review  the  plans  or 
elements  of  the  plans  can  do  so 
simultaneously. 

HUD's  addition  of  items  to  the  Annual 
Plan  submission  and  whether 
commenters  recommend  any  other 
items  for  inclusion. 

Comment.  If  HUD  wants  to  add  items 
to  the  Plan,  they  must  do  so  by  public 
notice  and  comment.  HUD  should  not 
be  allowed  to  add  items  not  required  by 
the  Public  Housing  Reform  Act. 

Response.  To  the  extent  that  items 
added  by  HUD  to  the  Plan  are  not 
reasonably  within  the  Plan's  scope  and 
do  not  constitute  clarifications  of 
information  that  clearly  the  statute 
envisions  to  be  submitted,  HUD  will 
provide  the  opportunity  for  notice  and 
comment.  HUD  also  notes  that  it  may  be 
required  to  add  items  to  the  Plan  as  a 
result  of  new  statutory  requirements  and 
subsequently  enacted  statutes  may 
provide  for  immediate  implementation 
of  new  Plan  components  and  preclude 
the  opportunity  for  notice  and 
comment. 

Comment.  The  regulation  should 
require  that  PHAs  state  reasons  for 
decisions  made  and  any  policy  choices. 

Response.  The  PHA  Plan  electronic 
template  requires  PHAs  to  indicate  the 
reasons  they  selected  particular 
strategies  for  addressing  housing  needs. 

Comment.  Several  commenters 
offered  suggestions  on  items  that  should 


or  should  not  be  part  of  the  streamlined 
plans.  PHAs  that  have  been  high 
performing  for  two  consecutive  years 
should  only  have  to  submit  Plans  with 
admissions,  demolition/disposition,  and 
fair  housing  certification.  High 
performers  and  small  PHAs  should  also 
be  required  to  submit  grievance  policies, 
conversions,  and  community  service 
programs  because  these  programs 
directly  affect  residents.  Streamlined 
Plans  should  include  conversion, 
description  of  asset  management,  and 
Family  Self-Sufficiency  information 
because  so  many  PHAs  are  either  high 
performing  or  small. 

Response.  HUD  appreciates  the 
suggestions  made  by  the  commenters. 
At  this  time,  HUD  is  not  making 
changes  to  the  streamlined  plans  to  be 
submitted  by  high  performing  PHAs  or 
small  PHAs  that  are  not  troubled.  The 
PHA  Plan  electronic  template  makes  the 
Plan  submission  significantly  easier. 
With  respect  to  submissions  regarding 
conversions,  the  conversion  submission 
and  approval  process  is  a  separate 
process  as  HUD  has  noted  earlier  in  this 
preamble.  Other  dociunents  covered  by 
the  PHA  Plan  but  that  are  not  part  of  the 
Plan  submission  are  required  to  be 
available  locally  for  review.  The 
addition  of  documents  to  be  made' 
available  locally  but  not  submitted  to 
HUD  also  will  facilitate  the  public 
review. 

Comment.  What  should  high  performing 
PHAs  who  are  also  small  PHAs  submit 
(D? 

Response.  PHAs  that  are  small  PHAs 
and  also  designated  high  performing 
PHAs  should  submit  the  Plan  elements 
described  for  high  performing  PHAs. 

Comment.  The  final  rule  should 
clarify  the  definition  of  high  performing 
PHA  by  adding  the  following  language 
"as  of  the  last  aimual  or  interim 
assessment  of  the  PHA  before  the 
submission  of  the  5-Year  or  Aimual 
Plan". 

Response.  HUD  agrees  with  this 
comment  and  has  added  clarification 
language  to  the  regulation. 

What  Should  Constitute  "Significant" 
Amendments  or  Modffications  to  Either 
the  5- Year  Plan  or  Annual  Plan? 

Comment.  Comments  on  what 
constitutes  significant  amendments  or 
modifications  were  as  follows.  The  final 
rule  must  clarify  what  a  significant 
amendment  is  and  when  HUD  needs  to 
approve  it.  PHAs  should  be  able  to 
correct  errors  or  omissions  without 
having  to  restart  the  entire  process.  The 
final  rule  should  define  significant 
amendments  as  anything  that 
substantively  alters  the  policies  as 


originally  proposed  or  that  might  result 
in  a  different  outcome  for  or  treatment 
of  tenants,  participants,  or  applicants. 
Any  amendment  should  be  subject  to  a 
fair  housing  analysis.  The  definition  of 
significant  amendments  should  exclude 
any  changes  that  are  made  as  a  result  of 
new  HUD  regulations  not  in  effect  when 
the  Plan  was  developed. 

Response.  HUD  appreciates  these 
comments  and  has  decided  that  the 
changes  that  constitute  significant 
amendment  or  modification  should  be 
defined  at  the  local  level.  As  noted 
earlier  in  this  preamble  (under  the 
section  which  highlights  changes  made 
at  the  final  rule  stage),  HUD  has 
amended  §  903. 7(r)  to  provide  that  a 
PHA  must  include  in  die  PHA  Plan  a 
brief  statement  identifying  the  basic 
criteria  it  will  use  for  determining  what 
constitutes  a  significant  amendment  or 
modification  of  its  plan  for  purposes  of 
§903.21. 

Whether  the  Final  Rule  Shoidd  Provide 
That  a  PHA  Must  Post  Notice  in  the 
Projects  Owned,  Operated  or 
Administered  by  the  PHA  That  the  Plan 
has  Been  Approved  and  Provide 
Information  on  Where  the  Plan  may  be 
Inspected,  and  Also  Whether  the  PHA 
Should  Post  Notice  in  a  Newspaper  of 
General  Circidation  That  the  Plan  has 
Been  Approved  and  Information  About 
its  Availability  for  Review. 

Comment.  The  final  rule  shoidd  adopt 
a  requirement  that  PHAs  should  post  a 
notice  in  a  newspaper  of  general 
circulation  that  the  Plan  has  been 
approved  and  information  about  its 
availability  for  review.  The  final  rule 
should  require  that  notices  be  posted  at 
all  developments  and  that  copies  of 
pending  and  final  plans  should  be  made 
available  at  all  developments,  not  just 
the  principal  office  of  the  PHA.  In 
addition,  residents  should  be  able  to 
view  these  plans  in  the  evening  and  not 
just  during  normal  business  hours.  The 
final  rule  should  not  require  posting  and 
publication  of  notice  after  the  Plan  is 
completed  and  approved. 

Response.  HUD  appreciates  the 
comments  in  response  to  this  issue.  ' 
HUD  has  decided  not  to  change  the  rule 
at  this  time.  HUD,  however  encourages 
PHAs  to  adopt  these  suggestions. 
Additionally,  as  part  of  the  public  input 
on  the  plans,  the  PHAs  and  the  public 
may  wish  to  adopt  such  a  requirement 
as  part  of  their  local  process. 

Is  the  rule  organized  in  a  manner  that 
is  helpful  and  should  the  rule  include 
a  definition  section? 

Comment.  The  final  rule  should  not 
adopt  the  conversational  tone  and 
question-and-answer  format  used  in  the 
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interim  rule.  This  format  is  best 
reserved  for  supporting  docnmients  that 
are  designed  to  provide  additional 
guidance  for  complying  with  HUD 
regulations.  The  conversational  tone 
and  question-and-answer  format 
detracts  from  the  ability  of  governed 
entities  to  easily  ascertain  what  is 
required  of  them  and  to  locate 
provisions  that  govern  specific 
questions  with  optimal  speed  and 
efficiency. 

Response.  The  question-and-answer 
format  is  strongly  encouraged  by  the 
Administration's  Plain  Language 
initiative.  The  concern  is  that  too  many 
regiilations  are  incomprehensible 
because  they  are  written  using  terms 
that  are  too  legalistic  and  too 
entrenched  in  the  language  of  Federal 
bureaucracy.  The  majority  of  HUD's 
regulations  are  now  being  written  in  this 
format,  and  without  complaint  from 
HUD's  constituents.  HUD  notes  that 
only  one  commenter  made  this 
comment.  HUD  notes  that  the  PHA  Plan 
template  provides  for  consolidated, 
easily  referenced  information. 

Comment.  The  final  rule  should 
contain  a  definition  section. 

Response.  Many  of  the  terms  that 
HUD  would  generally  define  are  already 
defined  in  relations  governing  HUD 
programs  in  which  PHAs  are 
participants.  HUD  declines  to  repeat 
these  definitions  in  this  part.  For  other 
terms.  HUD  declines  to  be  overly 
prescriptive  and  prefers  to  give  PHAs 
greater  flexibiHty  by  allowing  them  to 
define  terms  at  the  local  level  given 
local  considerations. 

6.  Comments  on  Specific  Provisions  of 
the  Interim  Rule 

Section  903.1  What  are  the  PubUc 
Housing  Agency  Plans? 

Comment.  As  the  following  comments 
indicate,  several  commenters  were 
concerned  about  the  format  of  the  plans. 
Comments  were  as  follows.  HUD  should 
not  require  PHAs  to  submit  Plans  when 
HUD  has  not  specified  the  format  for  the 
Plan  nor  given  guidance  to  PHAs  on  all 
issues.  HUD  should  delay  publication  of 
the  final  rule  until  the  rule  can  be 
clarified.  HUD  needs  to  define  the 
format,  substance,  and  length  of  the 
Plan.  If  HUD  does  not  specify  a  format 
by  July  1, 1999,  initial  Plans  should  be 
accepted  in  any  format.  PHAs  should  be 
able  to  simply  reference  other 
dociunents  in  the  Plan  and  insert  only 
brief  summaries  of  those  documents. 

Response.  As  noted  earUer  in  this 
preamble,  HUD  has  addressed  these 
concerns  through  its  July  30, 1999 
issuance  ofthe  PHA  Plan  electronic 
template  and  accompanying  guidance. 


and  HUD's  decision  to  delay  the  date  for 
the  first  submissions  to  December  1, 
1999. 

Section  903.3  When  Must  a  PHA  Submit 
the  Plans  to  HUD? 

Comment.  HUD  needs  to  clarify  when 
the  75-day  process  starts  and  stops.  The 
interim  rule  is  not  clear  about  when 
PHAs  are  required  to  submit  their  Plans. 

Response.  HUD's  rule  published  on 
September  21, 1999,  clarifies  this 
process,  and  this  language  is  included 
in  this  final  rule. 

Comment.  Large  PHAs  should  be  able 
to  submit  separate  Annual  Plans  for 
different  jurisdictions  or  be  allowed  to 
submit  Plans  in  phases. 

Response.  The  statute  does  not  allow 
for  this  type  of  submission.  HUD 
believes  that  the  framework  for  the 
Annual  Plan  adopted  by  the  Congress  is 
similar  to  that  of  the  Consolidated  Plan, 
and  the  objective  of  this  fiamework  is  to 
consolidate  information  and  present  a 
single  unifying  plan  that  crosses 
jiuisdictional  lines  where  there  are  more 
than  one  jurisdiction.  The  additional 
objective  is  to  provide  for  one  annual 
submission  by  a  PHA,  not  staggered 
submissions. 

Section  903.5  What  Information  Must  a 
PHA  Provide  in  the  5-Year  Plan? 

Comment.  Why  is  HUD  requiring  a  5- 
Year  Plan  when  PHAs  only  get  funding 
on  a  yearly  basis? 

Response.  The  5-Year  Plan  is  a 
statutory  requirement.  Even  if  PHAs 
only  receive  funding  annually,  it  is 
funding  that  is  assured  annually  at  some 
level,  and  therefore  the  PHA  should 
plan  for  its  uses  on  a  long-term  basis. 

Comment.  The  5-Year  Plan  guidance 
needs  further  development.  The 
guidance  appears  to  be  a  vision 
statement  and  not  actual  work  items  to 
implement  long  range  strategy.  The 
required  statements  for  the  5-Year  Plan 
sbould  be  combined  into  the  Aimual 
Plan  (as  part  of  the  Executive  Sununary) 
because  the  Annual  Plan  has  to  contain 
changes  in  the  5-Year  Plan  anjnvay. 

Response.  The  guidance  and  PHA 
Plan  template  issued  on  July  30, 1999, 
provides  additional  guidance  to  PHAs 
on  development  and  preparation  of  the 
5- Year  Plan,  and  on  the  format.  PHAs 
are  welcome  to  develop  more  detailed 
plans  than  that  provided  by  the 
template. 

Comment.  The  5- Year  Plan  should  be 
subject  to  only  cursory  HUD  review. 

Response.  HUD's  review  must  be 
consistent  with  the  statutory  mandate 
imposed  on  HUD. 


Section  903.7  What  Information  Must  a 
PHA  Provide  in  the  Armual  Plan? 

This  section  of  the  rule  describes  the 
information  that  the  PHA  must  provide 
as  part  of  the  Annual  Plan.  There  were 
a  number  of  comments  praising  HUD's 
approach  to  not  require  the  submission 
of  certain  items.  There  was  also  praise 
for  elements  of  the  Plan  that  high 
performing  PHAs  and  small  PHAs  were 
not  required  to  submit.  The  following 
presents  the  questions  and  concerns 
raised  about  die  Plan  elements. 

Conunent.  The  fir  al  rule  needs  to 
contain  more  detailed  descriptions  of 
what  information  is  required  under  each 
section  of  the  Plan  so  that  PHA 
submissions  are  more  consistent.  For 
example,  under  §  903. 7(b)  (financial 
resources)  how  is  funding  to  be  broken 
down  for  Section  8;  §  903.7(c) 
(eligibility,  selection,  and  admissions) 
should  state  exactly  what  information  is 
required;  §  903.7(e)  (operation  and 
management)  needs  a  clear  list  of  what 
will  satisfy  a  "description  of  the 
management  organization";  §903.7(1) 
(commimity  service  and  self- 
sufficiency)  is  unclear  about  what 
information  is  to  be  submitted. 

Response.  These  comments  were 
submitted  before  HUD  issued  its  July  30, 
1999  guidance  and  the  PHA  Plan 
electronic  template.  The  PHA  Plan 
template  and  guidance  address  these 
concerns. 

Comment.  The  PHA  Annual  Plan 
should  only  include  the  information 
necessary  to  reach  the  strategies  and 
goals  described  in  the  PHA  5-Year  Plan. 
The  final  rule  should  not  expand  the  list 
of  items  that  are  required,  under  section 
511  of  the  Public  Housing  Reform  Act, 
to  be  included  in  the  Annual  Plan.  This 
will  bring  certainty  to  the  PHA  planning 
process  and  allow  PHAs  to  stead&stiy 
pursue  the  goals  outlined  in  the  5-Year 
Plan. 

Response.  HUD  believes  that  the  PHA 
Plan  regulation  closely  adheres  to  the 
statutory  requirements  and  does  not  go 
beyond  these  requirements. 

Comment.  The  February  18, 1999 
interim  rule  provides  that,  before 
submission  of  the  first  PHA  Annual 
Plan,  PHAs  may  submit  an  interim  PHA 
Annual  Plan  solely  with  respect  to 
demolition  and  disposition.  However, 
the  interim  Annual  Plan  must  include  a 
certification  of  consistency  with  the 
Consolidated  Plan,  and  confirm  that  a 
public  hearing  was  held  on  the 
proposed  action  and  that  the  resident 
advisory  board  was  consulted.  (See  the 
preamble  discussion  at  64  FR  8177- 
8178.)  HUD  should  extend  the  interim 
plan  provision  to  cover:  (1)  The  new 
voucher  payment  standard;  (2) 
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deconcentration  and  rent  choice 
policies;  and  (3)  any  voluntary  changes 
in  admission  preferences  prior  to  the 
submission  of  the  complete  initial 
annual  plan.  This  will  help  to  ensure 
that  residents  participate  in  the 
development  of  these  important 
policies,  and  that  the  policies  are 
consistent  with  the  Consolidated  Plan. 

Response.  The  interim  plans  for 
demolition  or  disposition  addressed  a 
particular  issue  in  the  statute  and 
legislative  history,  to  allow  continued 
submission  of  applications  for 
demolition  or  disposition  prior  to 
submission  of  the  first  annual  PHA 
Plans.  Interim  plans  are  unnecessary  for 
the  other  plan  elements  raised  by  the 
commenter. 

Comments  Regarding  the  Statement  of 
Housing  Needs 

Comment.  The  provision  of  this  data 
will  be  difficult  for  PHAs  that  do  not 
collect  the  required  waiting  list 
information.  It  would  be  easier  for  the 
PHAs  to  provide  the  required 
information  for  families  admitted  during 
the  PHA's  last  fiscal  year. 

Response.  The  statutory  language  is 
clear  that  the  information  that  must  be 
submitted  under  this  Annual  Plan 
element  is  waiting  list  information.  The 
guidance  to  the  template  makes  clear 
that  PHAs  are  not  being  required  to 
change  their  procedures  regarding  data 
verification  to  supply  this  data. 

Comment.  It  is  unclear  what 
information  PHAs  are  being  requested  to 
provide  or  what  constitutes  "housing 
need."  The  final  rule  should  clarify 
terms  such  as:  "affordable,"  "supply," 
"quality,"  "accessibility,"  "location," 
and  "size  of  units."  Further,  the  rule  is 
ambiguous  as  to  what  income  groups 
should  be  considered  for  purposes  of 
determining  housing  need.  This  must 
also  be  clarified. 

Response.  These  terms  are  addressed 
in  the  guidance  accompanying  the  PHA 
Plan  template. 

Comment.  PHAs  should  not  be 
required  to  assess  housing  needs  based 
on  the  race  or  ethnicity  of  applicants  for 
assisted  housing.  The  interim  rule  is 
unclear  whether  a  threshold  number  of 
applicants  belonging  to  a  certain  racial/ 
ethnic  group  triggers  the  need 
assessment,  or  whether  a  single 
applicant  from  that  group  is  sufficient. 
Further,  it  is  unclear  how  the 
information  will  help  the  PHA  meet  its 
obligation  to  serve  low,  very-low,  and 
extremely  low-income  families.  The  rule 
is  ambiguous  regarding  the  ethnic/racial 
groups  a  PHA  must  identify.  The 
collection  of  this  data  may  also  conflict 
with  civil  rights  and  fair  housing 
requirements. 


Response.  The  assessment  of  housing 
needs  as  provided  in  the  regulation  is 
consistent  with  HUD's  obligation  to 
affirmatively  further  fair  housing.  The 
guidance  accompanying  the  PHA  Plan 
template  also  addresses  this  issue. 

Comment.  PHAs  should  be  able  to  use 
the  "Housing  Needs  and  Market 
Analysis"  section  of  Consolidated  Plan 
as  their  plan  statement  of  housing 
needs.  However,  the  terms  used  in  the 
PHA  plan  interim  rule  differ  from  that 
used  in  the  Consolidated  Plan.  HUD 
should  provide  guidance  to  assist  PHAs 
in  using  the  relevant  provisions  of  the 
Consolidated  Plan  in  preparing  the 
annual  plan  statement  of  housing  needs. 
Another  commenter  expressed  the 
opposite  viewpoint.  The  Consolidated 
Plan  should  not  be  use^  to  develop  the 
statement  of  housing  needs.  The 
Consolidated  Plan  is  based  on  outdated 
1990  census  data.  Further,  the 
Consolidated  Plan  is  rarely  prepared  by 
the  PHA.  PHA  waiting  list  data  is  the 
most  acauate  indicator  of  the  potential 
resident  base.  Accordingly,  the  PHA 
waiting  list  should  be  used  to  develop 
the  annual  plan  statement  of  housing 
needs.  Another  commenter  expressed 
opposition  to  use  of  waiting  list  data. 
The  commenter  stated  that  gathering 
waiting  list  data  will  create  significant 
administrative  burden  for  PHAs. 

Response,  The  Consolidated  Plan  can 
serve  as  the  basic  soiuce  of  the  PHA's 
housing  needs  statement.  The  PHA, 
however,  needs  to  complete  the 
statement  of  housing  needs  as  provided 
in  the  PHA  Plan  regulation.  The  PHA 
Plan  template  significantly  simplifies 
this  task.  The  use  of  waiting  list  data  is 
a  statutory  requirement  and  HUD  has  no 
authority  to  remove  this  requirement. 

Comments  Regarding  the  Statement  of 
Financial  Resources 

Comment.  The  interim  rule  is  overly 
prescriptive  when  it  asks  PHAs  to 
identify  the  plaimed  uses  of  the 
financial  resoiuces  by  major  category 
(i.e.,  operations,  modernization  and  or 
development,  etc.).  This  is  addressed 
elsewhere  in  the  Aimual  Plan  and, 
therefore,  it  is  redundant  to  require 
PHAs  to  address  them  in  this  portion  of 
the  plan. 

Response.  The  financial  information 
required  by  the  rule  is  consistent  with 
statutory  intent  and  is  the  minimum 
necessary  to  allow  public  housing 
residents,  local  representatives, 
taxpayers,  and  other  interested  members 
of  the  public  to  sufficiently  determine  a 
PHA's  planned  uses  of  its  financial 
resources.  The  PHA  Plan  template 
reduces  the  administrative  burden  of 
compiling  and  submitting  this 
information. 


Comment.  HUD  should  clarify  what 
financial  data  is  required  in  the 
statement  of  financial  resources.  Are 
PHAs  required  to  provide  end  data  fit>m 
the  most  recent  calendar  year,  or  from 
the  most  current  fiscal  year? 

Response.  The  PHA  Plan  template 
clarifies  that  the  financial  data  required 
to  be  included  in  the  Plan  concerns 
funds  anticipated  to  be  available  during 
the  upcoming  fiscal  year. 

Comment.  The  statement  of  financial 
resources  should  include  detailed  PHA 
budgets  with  information  regarding  the 
operating  and  modernization  of  the 
public  housing,  as  well  as  persoimel, 
consultant  and  other  contractors, 
equipment,  supplies,  utilities,  and 
travel.  With  fully  disclosed  information, 
residents  and  the  public  will  better  be 
able  to  participate  and  reach  the  goals 
of  the  Public  Housing  Reform  Act. 

Response.  Current  operating  and 
modernization  budgets  are  required  to 
be  made  available  locally  for  review  by 
the  public. 

Comments  Regarding  the  Statement  of 
Eligibility,  Selection,  and  Admission 
Polices 

1.  Transfers 

Comment.  The  PHA  Annual  Plan 
should  include  specific  policies  for  the 
transfer  of  public  housing  residents  to 
other  public  housing  imits  within  the 
PHA.  Transfer  policies  and  practices  are 
of  critical  concern  to  residents  and 
Resident  Advisory  Boards.  Accordingly, 
all  PHAs  should  have  written  policies 
and  procedures  governing  transfers, 
which  should  be  included  in  the  PHA 
Annual  Plan. 

Response.  Transfer  policies  are 
covered  by  the  PHA  Plan  template. 
These  policies  typically  also  will  be  in 
the  PHA's  admissions  and  continued 
occupancy  policies,  which  are  required 
to  be  made  available  to  the  public 
locally. 

2.  Deconcentration 

Comment.  Several  commenters  raised 
concern  about  the  deconcentration 
policies.  Their  concerns  are  as  follows. 
Deconcentration  requirements  will 
lower  occupancy  rates,  make  waiting 
lists  longer,  and  increase  PHA 
administrative  costs.  HUD  therefore 
should  not  expand  on  the  statutory 
language  and  impose  a  deconcentration 
requirement  on  PHAs.  HUD  should 
accept  the  good  faith,  best  efforts  made 
by  a  PHA  to  achieve  deconcentration. 
HUD  should  permit  deconcentration  to 
be  addressed  at  a  local  level,  and  not 
establish  prescriptive  Federally 
mandated  requirements.  There  are 
differences  between  rural,  lu-ban  and 
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suburbtui  agencies  and  individual 
reason  for  which  families  move.  Any 
Federal  requirements  should 
acknowledge  variations  in  local 
conditions,  and  provide  PHAs  with  the 
flexibility  to  address  those  local  issues. 
HUD  should  provide  additional 
guidance  on  what  constitutes  an 
acceptable  deconcentration  policy.  The 
final  rule  should  provide  that  PHA 
deconcentration  policies  must 
affirmatively  further  fair  housing  and 
not  discriminate  against  a  protected 
class.  Further,  the  final  rule  should 
explicitly  prohibit  PHAs  from 
estabUshing  or  enforcing  racial  or 
financial  quotas.  The  rule  should  also 
require  that  PHAs  perform  an  Analysis 
of  Impediments  as  part  of  their  PHA 
plan  process.  (The  Consolidated  Plan 
includes  a  certification  that  requires  the 
preparation  of  an  Analysis  of 
hnpediments  to  Fair  Housing  Choice). 

Response.  Section  II  of  this  preamble 
addresses  the  changes  that  HUD  has 
made  with  respect  to  deconcentration. 
HUD  believes  that  these  changes 
address  and  balance  the  concerns  of  the 
commenters. 

Comment.  There  is  a  conflict  between 
the  mission  of  the  PHA  to  serve  low- 
income  families  and  the 
deconcentration  requirements  of  the 
interim  rule.  If  the  PHA  is  supposed  to 
focus  on  the  needs  of  low  income 
families,  how  can  it  also  be  expected  to 
undertake  efforts  to  attract  higher- 
income  famihes? 

Response.  HUD  understands  that 
these  two  objectives  may  appear  in 
conflict  with  each  other.  HUD's  focus 
and  the  PHA's  focus  remain  on 
addressing  the  needs  of  low  income 
fomihes,  but  these  needs  are  often  best 
served  and  best  addressed  by  housing 
that  provides  for  a  mix  of  family 
incomes — families  that  need  HUD 
assistance  but  are  not  all  in  the  same 
income  range. 

Comment.  The  deconcentration 
requirements  should  not  apply  if  the 
PHA's  developments  all  have  similar 
average  incomes.  In  such  a  situation 
there  is  no  income  concentration. 
Deconcentration  should  only  be 
req\iired  if  the  difference  hits  a  specific 
threshold,  e.g.  a  25%  disparity. 

Response.  HUD  declines  to  adopt  a 
threshold  disparity  as  reconunended  by 
the  commenter.  However,  the  new 
provisions  added  to  the  final  rule  on 
deconcentration  provide  a  measurement 
for  compliance.  The  rule  provides  that 
PHAs  shall  be  considered  to  be  in 
compliance  with  the  deconcentration 
requirements  if  they  determine  the 
average  household  income  in  such 
developments  and  define  higher-income 
families  as  those  with  incomes  over 


115%  of  this  average,  higher-income 
developments  as  those  where  the 
average  family  income  is  over  115%  of 
this  average,  lower-income  families  as 
those  with  incomes  under  115%  of  this 
average  and  lower-income 
developments  as  those  where  the 
average  family  income  is  under  115%  of 
this  average. 

Comment.  The  deconcentration 
requirements  should  only  be  applicable 
to  "traditional"  pubUc  housing 
developments  occupied  entirely  by 
households  eligible  for  public  housing. 
Mixed  income  developments.  Jobs  Plus 
sites,  Welfare-to-Work  sites,  and  other 
housing  developments  hosting  other 
demonstration  programs  should  not  be 
subject  to  the  deconcentration  rules. 
These  developments  have  special  work 
incentives,  different  rent  structures  and 
other  factors  that  attract  or  retain  special 
subpopulations  of  public  housing 
residents.  Accordingly,  they  are  not 
suitable  for  deconcentration  efforts. 

Response.  The  statute  does  not  limit 
applicability  of  the  deconcentration 
requirements  to  traditional  public 
housing  developments.  Generally,  HUD 
has  no  authority  to  set  such  limitations. 

Comment.  In  order  to  realize 
deconcentration,  FMRs  must  be 
increased  in  cities  where  the  cost  of 
housing  is  constantly  increasing.  This  is 
one  of  the  most  critical  methods  that 
will  allow  housing  residents  a  choice 
and  an  opportunity  to  lease  in  higher- 
income  neighborhoods. 

Response.  HUD  believes  that  its 
system  for  setting  fair  market  rents 
generally  meets  this  objective,  but  can 
be  improved.  HUD  ciurently  is 
reviewing  this  system. 

Comment.  HUD  should  not  require  a 
PHA  to  perform  an  analysis  of 
household  incomes  until  the  MTCS  data 
system  can  facilitate  this  type  of 
analysis. 

Response.  The  analysis  is  not 
dependent  upon  the  MTCS  data  system 
but  HUD  recognizes  that  this  system 
may  facilitate  the  PHA's  analysis.  HUD 
has  worked  to  correct  problems  with 
MTCS,  and  is  working  with  PHAs  to 
increase  the  level  of  reporting,  as  noted 
earlier  in  this  preamble.  HUD  believes 
that  PHAs  should  be  able  to  utilize  this 
system  in  performing  their  analysis. 

Conunent.  The  interiin  rule  requires 
that  PHAs  use  census  tracts  for  purposes 
of  developing  their  deconcentration 
policies.  The  use  of  census  tracts  for 
comparison  of  relative  income  does  not 
work  for  many  scattered-site 
developments  as  they  are  in  multiple 
census  tracks.  The  final  rule  should 
accommodate  this  problem  by 
exempting  scattered-site  projects  from 
the  deconcentration  plan  requirements. 


Response.  The  final  rule  does  not 
require  an  analysis  based  on  census 
tract  data. 

Comment.  PHAs  should  be  able  to 
identify  other  factors  (such  as  the  size 
of  units)  that  play  a  role  in  relative 
income  in  qrder  to  distinguish 
developments. 

Response.  The  rule  provides  a  safe 
harbor  for  defining  lower  income  and 
higher  income  which  is  simple,  then 
leaves  substantial  flexibility  for 
implementation. 

3.  Targeting 

Comment.  The  final  rule  should  state 
that  admissions  policies  must  include 
income  targeting  policies  and  must 
specify  that  local  preferences  are 
subordinate  to  Congressional  directive 
of  targeting.  HUD  needs  to  publish 
regulations  covering  how  targeting  must 
work  soon. 

Response.  These  policies  were  first 
addressed  in  HUD's  proposed  rule  on 
"Changes  to  Admission  and  Occupancy 
Requirements  in  Public  Housing  and 
Section  8  Housing  Assistance  Programs" 
published  on  April  30, 1999  (64  FR 
23460).  The  final  rule  on  this  subject  is 
expected  to  be  published  soon. 

Comment.  HUD  should  provide  clear 
guidance  about  the  interaction  between 
targeting,  deconcentration,  and  site- 
based  waiting  lists.  Which  takes 
precedence?  How  will  HUD  monitor  or 
evaluate  PHA  success? 

Response.  Full  compliance  with  both 
the  specific  income  targeting  minimum 
percentages  of  extremely  low-income 
households  and  with  deconcentration 
and  income  mixing  provisions  is 
required. 

4.  Site-Based  Waiting  Lists 

Various  proposals  were  made  to 
modify  the  February  18, 1999  interim 
rule's  treatment  of  site-based  waiting 
lists.  As  the  preamble  to  the  interim  rule 
discussed,  the  Senate  Conunittee  Report 
on  the  Senate  version  of  the  Public 
Housing  Reform  Act  (Congressional 
Record  of  October  8. 1998,  p.  S11840) 
provides  the  most  detailed  statement  on 
site-based  waiting  lists.  That  report  cites 
several  of  the  possible  benefits  of  site- 
based  waiting  lists,  but  also 
acknowledges  that  past  HUD  limitations 
were  based  on  concern  about  racial 
steering  and  a  desire  to  prevent  housing 
discrimination.  HUD  believes  that  the 
approach  proposed  in  the  February  18, 
1999  interim  rule  is  appropriately 
balanced  in  view  of  that  legislative 
history.  The  approach  generally  allows 
adoption  of  site-based  waiting  lists,  with 
protections  to  assure  that  applicants  are 
aware  of  their  choices  and  rights,  but 
also  calls  for  careful  monitoring  of 
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implementation.  This  final  rule 
therefore  generally  retains  these 
provisions,  except  that  the  requirement 
that  MTCS  data  be  confirmed  by 
independent  audit  is  supplemented  by 
other  means  of  verification  acceptable  to 
HUD  and  testing  or  other  HUD- 
approved  means  of  verifying 
appropriate  implementation  are 
required  at  least  every  three  years  rather 
than  two  years. 

Comment.  PHAs  should  not  be 
required  to  use  testers  biannually.  The 
requirement  is  excessive  if  there  is  no 
indication  of  possible  civil  rights 
violations.  Testers  should  only  be  used 
to  confirm  problems  where  there  is  an 
indication  of  steering  or  other  illegal 
activities.  Other  requirements  such  as 
the  review  of  MTCS,  absence  of  court 
orders,  PHA  certifications,  ongoing 
review  of  poUcies  and  HUD's 
monitoring  through  FHEO  are  sufficient 
safeguards.  HUD,  and  not  PHAs,  should 
provide  testers. 

Response.  As  noted  in  Section  II  of 
the  preamble  and  in  the  introduction  to 
this  section  of  the  public  comments, 
HUD  has  revised  this  requirement  on 
the  fi'equency  of  the  use  of  testers.  The 
final  nile  provides  that  testers  are  to  be 
used  every  three  years.  HUD  believes 
that  the  role  of  testers  is  not  only  to 
confirm  problems  but  to  determine  if 
problems  exist  that  have  not  yet  been 
raised. 

Comment.  Language  in 
§  903.7(c)(l)(v)(C)  (any  steps  necessary) 
is  too  broad  and  will  result  in  a  large 
burden  for  PHAs.  The  final  rule  should 
be  revised  to  state,  "any  reasonable  or 
business  practicable  steps  necessary." 
Additionally,  site-based  waiting  lists 
should  be  subject  to  no  more  scrutiny 
than  review  of  the  Plan. 

Response.  HUD  believes  that  the 
additional  language  recommended  by 
the  commenter  is  not  necessary.  "Any 
steps  necessary"  would  include 
business  practicable  steps.  With  respect 
to  review  of  site-based  waiting  lists,  site- 
based  waiting  lists  are  part  of  the  PHA 
Plan  approval  process;  that  is  the  only 
approval  necessary. 

Comment.  Additional  concerns  raised 
about  site-based  waiting  lists  included 
the  following.  The  final  rule  should 
ensure  that  site-based  waiting  lists 
increase  housing  choice  and  options  for 
minorities.  Policies  should  require  that 
public  housing  applicants  are  advised  of 
all  subsidized  housing  in  the  area.  PHAs 
should  supply  applicants  with  a  list  of 
every  assisted  housing  development  in 
the  market  area,  including  tax  credit 
properties,  and  HUD  should  give  this 
list  to  PHAs.  HUD  should  design  a 
standardized  pre-application  so  that 
applicants  could  copy  the  form  and 


submit  to  various  projects.  PHAs  should 
be  required  to  do  a  preliminary  racial 
impact  analysis.  Requiring  testers  is  a 
good  idea.  For  projects  going  into  initial 
occupancy,  HIJD  should  require  a 
lottery  system. 

Response.  HUD  appreciates  these 
comments,  but  declines  to  adopt  up- 
front the  recommendations  for 
additional  procedures  to  be  imposed  on 
PHAs.  HUD  believes  that  the  rule  takes 
the  appropriate  approach  to  site-based 
waiting  lists,  which  is  to  provide  the 
necessary  direction  and  guidance  to 
PHAs  on  the  establishment  of  site-based 
waiting  lists  and  describe  the 
circumstances  in  which  a  PHA  may 
adopt  a  site-based  waiting  list  and 
provide  for  careful  monitoring  of 
implementation. 

E.  Rent  Determination  Policies 

Comment.  Does  the  statement  of  rents 
charged  include  the  exception 
procedures  for  minimum  rents? 

Response.  Yes,  this  statement 
includes  the  exception  procedures  for 
minimiun  rents. 

Comment.  Several  comments  on  this 
rule  were  directed  to  the  changes  in  rent 
policies  made  by  the  Public  Housing 
Reform  Act.  These  comments  raised  the 
following  issues  and  questions.  Since 
PHAs  have  to  give  residents  90  days  to 
prove  they  have  a  long  term  hardship 
and  cannot  evict  for  nonpayment  of 
rent,  what  effect  will  imcoUected 
minimum  rents  have  on  PHMAP 
indicator?  Can  PHAs  submit  a 
modification  request?  Flat  rents  are 
based  on  rental  value  of  imits.  What  if 
rental  value  is  more  than  the  actual 
monthly  cost  to  provide  and  operate? 
The  final  rule  should  clarify  that  PHAs 
can  evict  for  nonpajrment  families  on 
minimum  rent  who  fail  to  request 
hardship  exemption  or  on  the  91st  day 
for  families  who  are  denied  hardship 
exemptions.  PHAs  will  be  at  a 
disadvantage  if  residents  can  set  their 
maximiun  rent  payments.  How  can 
PHAs  set  a  year-long  budget  when 
residents  can  change  their  rent 
payments  at  will?  HUD  should  limit 
rent  pa5mient  changes  to  once  per  year. 
The  final  rule  should  clarify  minimiun 
rent  is  discretionary  for  PHAs  and  can 
be  between  $0  and  $50. 

Response.  All  these  issues  will  be 
addressed  in  HUD's  final  rule  on 
Changes  to  Admission  and  Occupancy, 
expected  to  be  published  soon. 

Comment.  All  rent  policies  should  be 
in  Plans,  including  mandatory  pohcies. 

Response.  It  is  an  unnecessaiy 
administrative  burden  imposed  on 
PHAs  to  have  them  include  in  the  Plan 
those  PHA  policies  that  only  repeat 
statutory  or  regiUatory  requirements. 


Additionally,  the  addition  of  these 
policies  would  make  the  PHA  Plan 
unwieldy. 

F.  Operations  and  Management 

Comment.  The  Administrative  Plan 
should  be  incorporated  into  the  Annual 
Plan.  HUD  should  provide  guidance  on 
what  information  from  the 
Administrative  Plan  must  be  included 
in  the  Annual  Plan. 

Response.  The  PHA  template  provides 
guidance  on  information  in  the 
Administrative  Plan  that  must  be 
included  in  the  Annual  Plan.  The  PHA 
Plan  regulation  requires  the 
Administrative  Plan  to  be  made 
available  for  review  by  the  pubUc 
locally. 

Comment.  The  preamble  to  the 
interim  rule  states  that  this  section  is 
required  for  public  housing  and  Section 
8.  The  rule  text  only  mentions  public 
housing.  The  final  rule  should  clarify 
the  applicability  of  this  requirement. 
Limiting  the  requirement  to  public 
housing  is  not  allowed  by  the  Public 
Housing  Reform  Act.  Congress  did  not 
limit  the  statement  to  public  housing. 
PHAs  must  be  required  to  submit 
Section  8  Administrative  Plans. 

Response.  The  regulatory  text 
mentions  both  public  housing  and 
Section  8  tenant-based  assistance. 
Section  903.7(e)  which  addresses  the 
statement  of  a  PHA's  operation  and 
management  provides  in  paragraph 
(e)(2)  that  the  information  pertaining  to 
the  PHA's  rules,  standards  and  pohcies 
regarding  management  and  maintenance 
of  housing  appUes  only  to  public 
bousing.  This  is  the  only  portion  of  this 
subsection  that  applies  only  to  pubUc 
housing.  The  rest  of  §  903.7(e)  applies  to 
both  public  housing  and  Section  8 
tenant-based  assistance. 

G.  Grievance  Procedures 

No  significant  issues  were  raised  on 
this  element  of  the  plan. 

H.  Capital  Improvements 

Comment.  The  final  rule  should  be 
revised  to  state  that  Comprehensive 
Grant  Program  (CGP)  updates  will 
continue  to  satisfy  this  requirement 
HUD  must  distribute  CGP  formula 
amounts  in  a  timely  fashion  to  ensure 
inclusion  in  the  Plan.  Additionally, 
Annual  Plans  are  due  before  CGP 
planning  process  would  normally  take 
place.  Unless  a  separate  notice  is  issued 
that  describes  how  modernization 
program  submission  will  be  satisfied  by 
Plans,  PHAs  should  be  able  to  reference 
existing  submissions. 

Response.  HUD's  Comprehensive 
Grant  Program  is  being  replaced  by  the 
Capital  Fund  Program.  Accordingly,  all 
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forms  are  being  updated  to  reflect  the 
new  program.  Guidance  on  the  PHA 
Plan  template,  issued  July  30. 1999, 
addresses  how  PHAs  may  satisfy  Capital 
Fund  planning  requirements.  As  a 
transitional  phase,  PHAs  will  be 
permitted  to  use  properly  updated  CGP 
forms. 

/.  Demolition/Disposition 

Comment.  This  section  should  be 
incorporated  in  the  Asset  Management 
section. 

Response.  The  statute  provides  for 
separate  statements  to  be  submitted  on 
demolition/disposition  and  asset 
management.  (See  section  511(d)(8)  and 
(d)(17)).  However,  HUD's  PHA  Plan 
template  includes  an  optional  chart  by 
which  the  PHA  can  combine  these  and 
other  plan  sections. 

Comment.  The  final  rule  should 
require  that  the  PHA  Annual  Plans 
include:  Reasons  for  demolition;  a 
description  of  how  the  planned 
demolition  meets  statutory  criteria  for 
demolition  or  sale;  identification  of  any 
studies  relied  upon  that  support  the 
demoUtion  (and  the  studies  should  be 
available  to  Resident  Advisory  Boards); 
a  statement  of  specific  requirements  if 
consolidation  of  vacancies  is  plaimed; 
relocation  plans;  and  an  evaluation  in 
light  of  the  Consolidated  Plan.  The  final 
ride  also  should  require  that  the 
application  for  demolition  and  any 
supporting  documents  be  available  at 
PHA  office. 

Response.  The  PHA  Plan  regulation 
requires  that  demolition  and/or 
disposition  applications  must  be  made 
available^locally  for  review  by  members 
of  the  public.  Affected  or  interested 
parties  therefore  have  the  opportunity  to 
review  and  comment  to  the  PHA  on 
these  applications  if  they  so  choose.  As 
noted  earlier  in  this  preamble, 
demolition  and/ or  disposition  activities 
are  subject,  by  statute,  to  a  submission 
and  approval  process  separate  from  the 
PHA  Plan  submission  and  approval 
process.  It  would  be  an  unnecessary 
administrative  burden  to  have  a  PHA 
duplicate  in  the  PHA  Annual  Plan 
extensive  information  on  planned 
demolition  and/ or  disposition  that  the 
PHA  must  provide  under  the  separate 
demolition/ disposition  approval 
process. 

Comment.  The  interim  demolition/ 
disposition  plan  is  imauthorized  by  law 
and  is  inconsistent  with  deregulation 
and  streamlining  goals  the  Public 
Housing  Reform  Act.  HUD  is  prohibited 
from  enacting  early  any  piece  of  the 
Plan. 

Response.  The  Public  Housing  Reform 
Act  provisions  concerning  demolition/ 
disposition  were  effective  upon  the 


statute's  enactment.  The  interim  plan 
fulfills  Congressional  intent  that 
demolition/disposition  activities  not  be 
interrupted  or  halted  and  that  HUD 
continue  to  process  demolition/ 
disposition  applications  before,  if 
necessary,  approval  of  the  first  PHA 
plans. 

Comment.  The  rule  needs  to  clarify 
the  contents  of  the  interim  demolition/ 
disposition  plan.  Is  the  submission  a 
statement  or  does  the  PHA  have  to 
submit  all  components  of  the  Annual 
Plan. 

Response.  As  noted  earfier  in  this 
preamble,  HUD  has  added  language  at 
the  final  rule  stage  to  address 
submission  of  an  interim  demolition/ 
disposition  plan.  Also,  HUD's  notice  to 
PHAs  on  demolition/disposition 
processing  requirements  imder  the 
Public  Housing  Reform  Act,  PIH  Notice 
99-19,  issued  April  20, 1999,  describes 
the  information  to  be  submitted  in  the 
interim  demolition/disposition  plan. 

/.  Designated  Housing 

Comment.  PHAs  that  submit 
streamlined  Plans  should  have  to 
submit  this  information.  The  final  rule 
needs  to  address  how  currently 
approved  designated  housing  plans 
meet  the  requirements  of  the  Pubfic 
Housing  Reform  Act. 

Response.  Designated  housing  is 
subject  to  a  separate  application  and 
approval  process,  and  designated 
housing  is  subject  to  separate 
regulations.  A  streamlined  plan  does  not 
need  to  repeat  information  that  is 
already  required  to  be  submitted  under 
a  separate  approval  process,  and  the 
PHA  Plan  regulation  does  not  need  to 
duplicate  information  addressed  in 
other  regulations.  Designated  housing 
applications,  however,  are  required  to 
be  made  available  locally  for  review  by 
members  of  the  public. 

K.  Conversion 

Comment.  The  final  rule  should 
require  an  evaluation  of  conversion  in 
relation  to  the  Consolidated  Plan, 
include  certification  from  local  officials, 
describe  any  demolition/disposition 
plan  for  units,  set  forth  time  table,  and 
provide  for  certification  of  resident 
consultation. 

Response.  Demolition/disposition  and 
conversion  plans  are  subject  to  a 
submission  and  approval  process 
separate  from  the  PHA  plan  submission 
and  approval  process.  "These 
applications,  however,  are  required  to 
be  made  available  locally  for  review  by 
members  of  the  pubUc. 


L.  Homeownership 

Comment.  PHAs  should  be  allowed  to 
propose  creative  ways  to  increase 
homeownership  opporttmities. 

Response.  The  PHA  Plan  rule  reflects 
the  statutory  requirement  with  respect 
to  the  information  that  must  be  part  of 
the  PHA  Plan.  The  statute  requires  a 
description  of  any  homeownership 
programs  of  the  agency  imder  section 
8(y)  or  for  which  the  pubUc  housing 
agency  has  applied  or  will  apply  for 
approval  under  section  32  of  the  U.S. 
Housing  Act  of  1937.  The  fact,  however, 
that  the  statute  requires  this 
information,  and  the  rule  reflects  the 
statutory  requirement,  does  not 
preclude  PHAs  from  proposing  creative 
ways  to  increase  homeownership 
opportunities  and  these  proposals  can 
be  part  of  the  PHA's  5-Year  Plan  or 
other  information  that  it  may  choose  to 
provide  in  its  Annual  Plan. 

Comment.  PHAs  should  be  required 
to  establish  measures  to  increase 
accessibility  to  homeownership 
programs  for  persons  who  have 
successfully  participated  in  the 
Continuvun  of  Care  Program. 

Response.  HUD  believes  that 
establishing  such  a  requirement  exceeds 
HUD's  statutory  authority  with  respect 
to  the  PHA  planning  process. 

M.  Community  Service  and  Self- 
Sufficiency 

Comment.  Several  commenters 
addressed  concerns  not  about 
information  required  to  be  included  in 
the  PHA  Aimual  Plan  with  respect  to 
community  service  and  self-sufficiency^ 
but  implementation  of  these 
requirements.  The  comments  raised  the 
following  concerns.  Eviction  for 
noncompliance  with  this  requirement 
will  be  difficult  to  uphold  in  courts. 
PHAs  will  need  additional  insurance 
protection  to  cover  increased  nimiber  of 
volunteers.  Residents  who  volunteer  at 
a  church/temple  should  be  exempt  from 
community  service  requirements.  Does 
service  on  a  Resident  Advisory  Board 
count  towards  community  service. 
PHAs  should  not  have  to  monitor 
community  service  imless  they  have  an 
FSS  program.  Welfare  agencies  should 
conduct  monitoring.  The  final  rule 
should  list  the  exemptions  to  the 
community  service  requirement  listed 
in  section  512(a)(2)  of  the  Public 
Housing  Reform  Act.  This  requirement 
will  create  a  huge  burden  wnth  limited 
benefit.  Residents  should  be  able  to  self- 
certify  compliance  with  this 
requirement. 

Response.  These  issues  will  be 
addressed  in  HUD's  final  rule  on 
"Changes  to  Admissions  and 
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Occupancy  Requirements  in  Public 
Housing  and  Section  8  Housing 
Assistance  Programs,"  which  expected 
to  be  pubhshed  soon. 

Comment.  Rulemaking  for  this 
requirement  is  incomplete.  Will  PHAs 
be  required  to  submit  an  amendment  to 
their  Plans  when  the  final  rules  are 
published.  The  community  service 
requirement  should  not  be  implemented 
before  January  1,  2001. 

Response.  HUD  has  completed  the 
rulemaking  for  this  requirement.  HUD's 
final  rule  on  Changes  to  Admission  and 
Occupancy  Requirements,  which  is 
expected  to  be  published  soon, 
addresses  this  requirement.  HUD  has 
informed  the  PHAs  with  fiscal  years 
commencing  January  1,  2000,  that 
community  service  need  not  be  a  part  of 
their  PHA  Plans  for  that  fiscal  year. 

N.  Safety/Crime  Prevention 

Comment.  The  requirement  to  check 
for  lifetime  registration  for  sex  offenders 
is  an  imfunded  mandate.  Such  checks 
imdertaken  by  the  Federal  Bureau  of 
Investigation  (FBI)  cost  $27  and  take  30- 
90  days.  HUD  should  arrange  for  PHAs 
to  obtain  this  data  at  no  charge. 

Response.  This  issue  is  not  relevant  to 
this  rule,  but  pertains  to  HUD's  rule  on 
"One  Strike  Screening  and  Eviction  for 
Drug  Abuse  and  Other  Criminal 
Activity."  The  proposed  rule  for  this 
subject  was  published  on  July  23, 1999 
(64  FR  40262).  HUD  is  developing  the 
final  rule. 

Coaunent.  The  submission 
requirements  should  be  modified  to 
require  submission  of  Public  Housing 
Drug  Elimination  Program  (PHDEP) 
grants  only. 

Response.  For  high  [>erforming  and 
small  PHAs,  the  final  rule  limits  the 
submission  to  PHDEP  grant  information 
only. 

Comment.  Until  HUD  issues  a 
separate  notice  how  PHDEP  will  be 
satisfied  by  Plans,  PHAs  should  be  able 
to  reference  existing  submissions. 

Response.  HUD  issued  its  final  rule 
on  PHDEP  formula  allocation  on 
September  14, 1999  (64  FR  49900). 

O.Pets 

Note:  A  number  of  commenters  made 
substantive  suggesUons  regarding  how  pet 
policies  should  be  structured  (as  opposed  to 
comments  about  the  structuring  of  the  PHA 
Flans).  These  comments  will  be  responded  to 
in  the  Hnal  rule  concerning  pet  ownership  in 
public  housing. 

Comment.  The  final  rule  should 
clarify  when  this  submission  is 
required.  The  February  18, 1999  interim 
rule  states  that  this  submission  is  not 
required  until  HUD  issues  its  pet 
regulations,  but  there  are  already  pet 


rules  covering  elderly  and  people  with 
disabilities  projects.  In  addition,  the 
final  rule  should  clarify  whether  PHAs 
must  make  a  submission  if  they  have 
their  own  pet  policy  in  effect. 

Response.  The  regulations  governing 
pets  in  housing  for  the  elderly  or 
persons  with  disabilities  are  not 
required  to  be  covered  by  the  PHA 
Annual  Plan.  The  Public  Housing 
Reform  Act  requires  a  statement 
concerning  the  PHA's  policies  and 
requirements  pertaining  to  the 
ownership  of  pets  in  public  housing 
issued  in  accordance  with  section  31  of 
the  1937  Act.  HUD's  proposed  rule  to 
implement  section  31  of  the  1937  Act    _ 
was  published  on  June  23, 1999  (64  FR 
33640).  Approximately  4,000  timely 
public  comments  were  received  on  this 
rule,  and  approximately  3,000  public 
comments  continued  to  be  submitted  to 
HUD  well  past  the  August  23,  1999 
comment  deadline.  HUD  is  developing 
the  final  rule. 

P.  Civil  Rights 

Comment.  The  deconcentration 
policies  contradict  the  affirmatively 
furthering  fair  housing  policies. 

Response.  HUD  disagrees.  Both 
policies  work  to  improve  housing 
options  for  low-income  families. 

Comment.  HUD  needs  to  issue  further 
guidance  regarding  the  maintenance  of 
records  to  reflect  analysis  of  programs 
and  impediments.  The  guidance  needs 
to  address  which  programs  will  be 
analyzed,  how  the  analysis  is  to  be 
documented,  and  how  often  must  the 
analysis  be  done? 

Response.  This  final  rule  provides 
guidance  concerning  these  analyses. 

Q.  Asset  Management 

Comment.  This  requirement  is 
confusing  and  redundant.  Much  of  this 
area  is  covered  in  other  areas  of  the 
Plan. 

Response.  As  noted  earlier  in  this 
preamble,  the  statute  requires  a  separate 
submission  on  asset  management. 
However,  the  PHA  Plan  regulation  (and 
the  PHA  Plan  template)  clarify  that 
information  related  to  asset  management 
addressed  under  other  Plan  elements  is 
not  to  be  repeated  in  the  asset 
management  section. 

Comment.  This  requirement  is 
tmclear,  especially  with  regards  to 
Section  8.  More  gtiidance  is  needed  in 
the  final  rule. 

Response.  The  electronic  template 
issued  by  HUD  on  July  30, 1999, 
provides  the  additional  guidance  that  is 
needed  to  satisfactorily  respond  to  this 
element  of  the  PHA  Annual  Plan. 


Section  903.13  What  is  a  Resident 
Advisory  Board  and  What  is  its  Role  in 
Development  of  the  Annual  Plan? 

Comment.  When  a  Resident  Advisory 
Board  files  a  written  request  with  HUD 
claiming  that  a  PHA  has  failed  to 
provide  adequate  notice  and 
opportunity  for  comment,  HUD's  75-day 
review  limit  should  be  tolled  so  that  the 
PHA  may  respond  to  the  claim. 

Response.  Section  903.13(c)(2)  of  the 
PHA  Plan  regulation  addresses  the 
commenter's  concern. 

Comment.  It  is  very  difficult  and  even 
impossible  in  some  projects  to  obtain 
resident  participation.  In  those  cases 
where  PHAs  are  unsuccessful  in 
forming  Resident  Advisory  Boards 
because  of  a  lack  of  resident  interest,  the 
Resident  Advisory  Board  requirement 
should  be  considered  satisfied  if  the 
PHA  has  made  adequate  efforts  to 
establish  a  Board.  PHAs  can  only  make 
resident  participation  opportunities 
available,  they  cannot  require 
participation.  Additionally, 
confidentiality  is  very  important  to 
section  8  participants  and  results  in  less 
of  a  desire  to  participate.  If  HUD  wants 
to  ensure  residents  participation,  they 
should  make  such  participation  part  of 
the  lease  requirement. 

Response.  HUD  believes  that  the  cases 
in  which  PHAs  were  unable  to  form 
Resident  Advisory  Boards  will  be  few. 
If,  however,  PHAs  have  been 
imsuccessful  in  forming  Resident 
Advisory  Boards,  they  should  notify 
HUD  immediately  and  advise  the  efforts 
undertaken  to  establish  Resident 
Advisory  Boards.  HUD  will  determine  at 
that  time  what  additional  action  may  be 
necessary. 

Comment.  Resident  Advisory  Boards 
should  be  involved  in  the  preparation  of 
the  5-Year  Plan  as  well  as  the  Annual 
Plan. 

Response.  Section  903.19  of  the  rule 
permits  the  PHA  to  adopt  its  5-Year 
Plan  only  after,  among  other  things,  the 
PHA  has  consulted  with  the  Resident 
Advisory  Board  or  other  resident 
organizations  about  any  changes  made 
to  the  plan.  Additionally,  the  5- Year 
Plan  is  subject  to  public  input  and 
through  this  process,  Resident  Advisory 
Boards  have  the  opportimity  to  be 
involved  in  the  preparation  of  the  5- 
Year  Plan. 

Comment.  The  interim  rule  is  imclear 
about  whether  Resident  Advisory 
Boards  can  contact  HUD. directly  to 
protest  the  5-Year  Plan  in  addition  to 
the  Aimual  Plan.  The  final  rule  should 
protect  PHAs  by  providing  only  a 
restricted  right  of  protest. 

Response.  Any  party  may  complain  to 
HUD  concerning  a  PHA's 
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noncompliance  with  its  plan  or  with  the 
PHA  Plan  regulations. 

Comment.  The  final  rule  should 
identify  how  Resident  Advisory  Boards 
will  be  financially  supported,  what 
funds  are  available,  and  what  funds 
PHAs  will  provide.  For  example,  can  a 
PHA  give  stipends  to  residents  and 
exclude  them  from  rent  calculations,  or 
can  the  PHA  use  CIAP,  CGP.  or  Capital 
funds?  The  final  rule  should  make  clear 
that  the  resources  for  Resident  Advisory 
Boards  include  technical  assistance. 
HUD  should  provide  sufficient 
resources  to  Resident  Advisory  Boards 
to  ensure  that  residents  are  effectively 
represented. 

Response.  The  funds  available  to  . 
Resident  Advisory  Boards,  resident 
organizations  and  for  resident  activities 
are  generally  the  funds  appropriated  for 
HUD's  public  housing  funded  programs. 
For  example,  in  the  preamble  to  HUD's 
Capital  Fund  formula  proposed  rule 
published  on  September  14, 1999  (64  FR 
49924],  HUD  noted  that  various  funds 
allocated  to  Resident  Advisory  Boards, 
other  resident  organizations  and  for 
resident  participation  are  eligible 
Capital  Fund  management  expenses  if 
the  activities  engaged  in  by  these  groups 
are  directly  related  to  Capital  Fimd 
activities.  Funds  are  available  to 
Resident  Advisory  Boards  and  other 
resident  organizations  from  the  public 
housing  Operating  Fimd,  and  other 
HUD  funded  programs. 

Comment.  PHAs  should  be  allowed  to 
self-certify  to  compliance  with  Resident 
Advisory  Board  requirement. 

Response.  Section  903.13  only 
requires  that  PHAs,  in  submitting  their 
final  plans  to  HUD  for  approval,  must 
include  a  copy  of  the  recommendations 
made  by  the  Resident  Advisory  Board  or 
Boards  and  a  description  of  the  manner 
in  which  the  PHA  addressed  these 
recommendations.  If  the  Resident 
Advisory  Board  did  not  provide 
recommendations,  the  PHA  need  only 
note  that  in  its  plan  submission. 

Comment.  The  final  rule  should 
require  broader  collaboration  between 
PHAs  and  Resident  Advisory  Boards. 
The  final  rule  should  require  PHAs  to: 
produce  a  Plan  development  time-line 
before  the  Plan  development  process 
begins  and  share  this  time-line  with 
Resident  Advisory  Boards;  give  Resident 
Advisory  Boards  early  notice  of  when 
Plan  development  process  begins  and 
provide  copies  of  drafts  to  Resident 
Advisory  Boards:  hold  joint  meetings 
with  Resident  Advisory  Boards 
throughout  the  Plan  development 
process;  and  give  Resident  Advisory 
Boards  written  notice  of  their  right  to 
seek  recourse  from  HUD,  the 


mechanisms  to  seek  this  recourse,  and 
HUD  contact  information . 

Response.  The  final  rule  clarifies  that 
Resident  Advisory  Boards  are  to  assist 
and  make  recommendations  to  PHAs 
regarding  the  development  of  the  PHA 
plan,  and  any  significant  amendment  or 
modification  to  the  PHA  plan.  HUD 
declines  to  impose,  by  regulation, 
requirements  beyond  those  required  by 
statute.  HUD,  however,  encourages 
PHAs  to  involve  Resident  Advisory 
Boards  as  early  in  the  plan  development 
process  as  possible.  Since  PHAs  must, 
by  statute,  involve  Resident  Advisory 
Boards  in  the  PHA  Planning  process, 
PHAs  should  find  it  advantageous  to 
consult  with  these  Boards  as  early  as 
possible. 

Comment.  Section  903.13  is 
confusing.  HUD  should  add  sgme 
discussion  of  the  different  scenarios  a 
PHA  may  face  forming  a  Resident 
Advisory  Board  and  ensuring  adequate 
Section  8  representation. 

Response.  A  discussion  of  different 
scenarios  that  a  PHA  may  face  in 
forming  a  Resident  Advisory  Board  is 
not  appropriate  for  regulatory  text.  HUD 
will  provide  guidance  on  this  issue 
through  direct  notices  to  PHAs  and 
through  the  Office  of  Public  and  Indian 
Housing  website  at  HUD's  homepage. 

Comment.  Several  comments  were 
directed  to  the  rule's  requirement  that 
where  a  PHA  has  a  tenant-based 
assistance  program  of  significant  size, 
the  PHA  shall  assure  that  the  Resident 
Advisory  Board  or  Boards  has 
reasonable  representation  of  families 
receiving  tenant-based  assistance.  The 
comments  raised  the  following  issues. 
The  definition  of  significant  size  for  a 
Section  8  program  should  be  1,250  or 
more  certificates.  The  definition  of 
significant  size  shovdd  not  be  based  on 
the  ratio  of  public  housing  to  Section  8 
units.  A  Section  8-only  PHA  should  be 
required  to  form  an  Resident  Advisory 
Board  regardless  of  the  size  of  the 
program.  The  Resident  Advisory  Board 
requirement  should  be  satisfied  for 
Section  8-only  PHAs  if  the  PHA  has  an 
Family  Self-Sufficiency  (FSS) 
coordinating  committee  with  resident 
participation. 

Response.  HUD  continues  to  believe 
that  only  PHAs  with  a  tenant-based 
assistance  program  of  significant  size 
should  be  subject  to  the  Resident 
Advisory  Board  requirement.  HUD  has 
defined  significant  size  to  mean  at  least 
20  percent  of  assisted  households 
receive  tenant-based  assistance. 

Comment.  Any  waiver  of  this 
requirement  should  be  granted  only 
after  notice  of  waiver  is  given  to  all 
residents. 


Response.  The  waiver  of  this 
requirement  can  only  occur,  in 
accordance  with  the  statute,  if  the  PHA 
demonstrates  to  the  satisfaction  of  HUD 
that  there  exist  resident  councils  or 
other  organizations  that  adequately 
represent  the  interests  of  the  residents  of 
the  public  housing  agency,  and  have  the 
ability  to  perform  the  functions  of  a 
Resident  Advisory  Board.  Since  this 
requirement  can  only  be  waived  if  the 
residents  are  represented  through  some 
other  organization,  notification  of  the 
waiver  of  this  requirement  to  all 
residents  is  imnecessary. 

Comment.  The  final  rule  needs  to 
provide  criteria  and  guidelines  for  what 
constitutes  adequate  representation  and 
what  is  an  appropriate  size  for  an 
Resident  Advisory  Board.  The  final  rule 
should  require  that  Resident  Advisory 
Board  composition  take  into  account 
representation  based  on  geographic 
neighborhood  location  and  reflect  the 
racial/ethnic  makeup  of  resident 
households.  In  addition,  all  Resident 
Advisory  Boards  should  be  required  to 
meet  the  requirements  concerning  the 
structiuB  and  selection  of  authority- 
wide  resident  councils  contained  in  24 
CFR  part  964. 

Response.  Resident  Advisory  Boards 
should  not  be  viewed  as  a  totally  new 
concept.  Both  PHAs  and  public  housing 
residents  have  experience  with  similar 
boards  through  resident  councils.  One 
of  the  responsibilities  of  resident 
coimcils  is  to  advise  PHAs  in  all  aspect 
of  pubUc  housing  operations.  Given  the 
experience  to  date  between  PHAs  and 
resident  coimcils,  HUD  declines  to 
provide  more  specific  guidelines 
regarding  representation.  It  is  important 
to  note,  however,  that  the  final  rule 
provides  for  appointment  of  a 
jurisdiction-wide  resident  council  that 
complies  with  HUD's  regulations  in  24 
CFR  part  964,  or  its  representatives  as 
the  Resident  Advisory  Board.  If  a 
jurisdiction-wide  resident  council  does 
not  exist,  local  resident  councils  that  are 
in  compliance  with  part  964  shall  be 
appointed,  provided  that  the  PHA  may 
require  the  local  council  to  choose  a 
limited  niunber  of  representatives.  The 
PHA  may  appoint  other  members  only 
to  cover  public  housing  or  section  8 
families  not  represented  by  a  tenant 
council  that  complies  with  24  CFR  part 
964. 

Comment.  It  will  take  time  for  PHAs 
to  include  Section  8  participants  in 
Resident  Advisory  Boards.  PHAs  should 
be  required  to  address  how  they  will 
address  Section  8  participation  in  the 
Plan,  but  actual  participation  should  not 
be  required  for  the  initial  submission. 

Response.  HUD  does  not  believe  that 
the  inclusion  of  Section  8  participants 
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in  Resident  Advisory  Boards  will  take 
such  time  that  PHAs  will  be  unable  to 
rely  on  this  type  of  resident 
involvement  in  its  first  plans,  especially 
considering  that  the  first  plan 
submission  dates  have  been  delayed  by 
HUD. 

Comment.  The  final  rule  should  not 
require  PHAs  that  already  have  resident 
councils  to  form  Resident  Advisory 
Boards.  The  final  rule  should  specify, 
however,  that  any  resident  coimcils  that 
are  appointed  as  Resident  Advisory 
Boards  can  be  expanded  and  that  PHAs 
can  use  both  resident  councils  and 
Resident  Advisory  Boards. 

Response.  The  statute  provides  for 
formation  of  Resident  Advisory  Boards. 
HDD's  PHA  Plan  regulation,  however, 
requires  PHAs  to  appoint  existing 
resident  councils  as  Resident  Advisory 
Boards  when  these  coimcils  meet  the 
statutory  and  regulatory  requirements. 

Comment.  There  should  be  no 
automatic  appointments  to  Resident 
Advisory  Boards.  The  interim  rule 
places  too  great  a  burden  on  PHAs  to 
ensiue  compliance  with  24  CFR  part 
964  and  may  lead  to  perception  that 
PHAs  are  intruding  into  the  internal 
workings  of  resident  coimcils.  Using 
resident  councils  as  Resident  Advisory 
Boards  is  unwieldy — a  resident  council 
could  consist  of  as  many  as  50  residents. 
The  Public  Housing  Reform  Act  does 
not  require  that  any  particular  group 
have  an  absolute  right  to  serve.  HUD 
should  leave  it  up  to  PHAs  to  design 
their  own  Resident  Advisory  Boards. 

Response.  HUD  believes  that  the  rule 
is  clear  on  the  appointment  of  Resident 
Advisory  Boards.  The  rule  provides  that 
if  a  jurisdiction-wide  resident  council 
exists  that  complies  with  the  tenant 
participation  regulations  in  24  CFR  part 
964,  the  PHA  shall  appoint  the 
jurisdiction-wide  resident  council  or  its 
representatives  as  the  Resident  Advisory 
Board,  except  that  members  shall  be 
added  or  another  Resident  Advisory 
Board  formed  to  provide  for  reasonable 
representation  of  families  receiving 
tenant-based  assistance  where 
necessary.  If  a  jurisdiction-wide  resident 
council  does  not  exist  but  resident 
councils  exist  that  comply  with  the 
tenant  participation  regulations,  the 
PHA  shall  appoint  such  resident 
councils  or  their  representatives  to  serve 
on  Resident  Advisory  Boards,  provided 
that  the  PHA  may  require  that  the 
resident  councils  choose  a  limited 
number  of  representatives.  The  PHA 
would  appoint  other  representatives  of 
families  not  represented  by  qualifying 
resident  councils.  HUD  believes  that 
this  best  supports  the  purposes  and 
administration  of  part  964,  which  is  the 


only  regulation  specifically  protected  by 
the  Public  Housing  Reform  Act. 

Comment.  Participation  by  Section  8 
participants  is  not  required  by  Public 
Housing  Reform  Act.  Section  8 
participants  have  littie  significant 
relationship  with  a  PHA  after  initial 
lease  up,  and  Section  8  program  lacks 
the  communication  structure  of  pubUc 
housing.  Section  8  participants  should 
not  be  included  in  Resident  Advisory 
Board  requirement. 

Response.  Section  8  tenant-based 
assistance  is  covered  by  the  PHA 
planning  process.  HUD  believes  that  it 
is  important  that  Section  8  participants 
are  therefore  included  in  this  process  as 
well. 

Comment.  A  PHA's  city-wide  resident 
council  is  an  appropriate  entity  to 
discuss  the  Plan.  Why  does  HUD  require 
the  group  to  change  its  name  when  it  is 
discussing  the  Plan?  It  will  only  serve 
to  confuse. 

Response.  There  is  no  requirement  for 
a  resident  council  to  change  its  name. 
The  statute  uses  the  term  Resident 
Advisory  Board  and  describes  specific 
functions  that  the  Resident  Advisory 
Board  must  perform.  The  city-wide 
council  need  not  change  its  name  to 
Resident  Advisory  Board,  but  it  should 
be  clear  to  the  residents  that  the  councU 
has  been  appointed  the  Resident 
Advisory  Board  as  provided  by  the 
statute. 

Section  903.15  What  is  the  Relationship 
of  the  Public  Housing  Agency  Plan  to 
the  Consolidated  Plan? 

Comment.  Several  comments  were 
directed  to  the  requirement  that  the 
PHA  plan  be  consistent  with  the 
Consolidated  Plan.  These  comments 
raised  the  following  issues.  Consistency 
should  be  defined  as  broadly  as  possible 
and  should  be  worked  out  at  the  local 
level.  HUD  official  who  approves 
Consolidated  Plan  should  be  the  same 
official  who  determines  consistency. 
HUD  should  give  examples  of  what  it 
considers  to  be  consistent  Plans.  Thirty 
days  should  be  adequate  for  local 
government  review  Plan  and  certify  that 
it  is  consistent  with  Consolidated  Plan. 
HUD  should  work  with  States  to  ensure 
a  workable  process  of  determining 
consistency  with  Consolidated  Plan. 

Response.  HUD  appreciates  these 
conunents  and  agrees  that  consistency 
should  be  worked  out  at  the  local  level. 
HUD,  therefore,  declines  to  include  a 
definition  in  the  rule. 

Comment.  HUD  should  devise  an 
appeals  process  or  a  waiver  of 
certification  process  to  resolve  disputes 
between  Consolidated  Plans  and  PHA 
Plans.  There  are  several  concerns  about 
the  Consolidated  Plan  process.  For 


example,  what  if  PHAs  are  not  given 
adequate  notice  of  the  State  process  and 
Consolidated  Plan  does  not  adequately 
cover  housing  needs?  What  if  the  PHA 
Plan  has  to  be  consistent  with  various 
Consolidated  Plans?  What  if  die 
Consolidated  Plans  are  themselves  not 
consistent?  What  if  a  city's  goals  are  not 
consistent  with  a  PHA's  goals  and  the 
PHA's  goal  are  more  consistent  with 
national  goals? 

Response.  HUD  will  take  these 
comments  into  consideration  but  HUD 
is  not  adopting  these  concerns  in  this 
final  rule.  HUD  notes  that  the  statute 
requires  a  PHA  Plan  to  be  consistent 
with  the  consolidated  plan  and  does  not 
provide  for  exceptions.  HUD  beheves 
that  any  inconsistencies  between  a 
PHA's  plan  and  the  Consolidated  Plan 
would  probably  surface  during  the 
pubUc  hearing  process.  HUD  also  notes 
that  the  Consolidated  Plan  process  is 
subject  to  HUD's  regulations  in  24  CFR 
part  91,  which  require  public 
participation  and  consultation.  Before 
adopting  regulatory  measures  to  address 
possible  inconsistencies,  HUD  would 
like  experience  with  the  PHA  planning 
process  first  to  determine  if  there  are 
these  problems  as  suggested  by  the 
commenters,  and  these  problems  would 
not  be  resolved  by  either  of  the  public 
participation  and  consultation  processes 
that  govern  the  Consolidated  Plan  and 
the  PHA  Plan. 

Comment.  The  interim  rule  is  not 
clear  about  what  happens  if  the 
Consohdated  Plan  has  expired.  HUD 
should  allow  PHAs  to  certify  that  there 
is  no  active  Consolidated  Plan. 

Response.  Once  a  Consolidated  Plan, 
once  approved,  continues  in  existence 
until  a  new  or  updated  Consolidated 
Plan  is  submitted  and  approved. 

Conunent.  If  a  deconcentration  plan  is 
inconsistent  with  Consolidated  Plan's 
identified  needs,  PHAs  should  be 
required  to  explain  steps  taken  to 
address  this  impact. 

Response.  PHAs  are  required  to 
indicate  why  they  chose  the  strategy 
they  did  for  addressing  housing  needs. 

Section  903.17  Must  the  PHA  Make 
Public  the  Contents  of  the  Plans? 

Comment.  Notices  should  be  given  to 
other  organizations  and  agencies,  such 
as  legal  services  organizations,  welfare 
agencies,  local  governments,  and  non- 
profit housing  providers.  Copies  of 
Plans  should  be  available  at  no  cost  to 
those  who  cannot  afford  to  pay. 

Response.  With  respect  to  notification 
about  the  plan  to  other  organizations 
and  agencies,  the  final  rule  requires 
PHAs  to  undertake  reasonable  outreach 
to  encourage  participation.  With  respect 
to  copies  of  the  plan,  the  final  rule  is 
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clear  that  this  information  must  be 
available  for  public  review. 

Comment.  The  final  rule  should 
speciiy  that  notices  must  be  in 
compliance  with  State  public  meeting 
laws. 

Response.  HUD  need  not  adopt  this 
requirement  in  the  rule.  PHAs  must 
operate  in  accordance  with  applicable 
State  laws. 

Comment  The  final  rule  shoiUd 
provide  PHAs  with  alternate  ways  to 
provide  residents  with  notice. 

Response.  The  rule  tracks  the 
statutory  requirement,  and  makes  clear 
the  extent  of  the  pubUc's  opportunity 
for  participation  in  the  PHA  Plan 
process.  PHAs  are  encouraged  to  contact 
residents  about  the  PHA  plan  and  the 
pubUc  hearing  process  in  ways  that  the 
PHA  believes  will  provide  for  wide 
dissemination  of  this  information  and 
better  solicit  interest. 

Comment.  The  final  rule  should 
require  that  the  notice  list  the 
components  of  the  Plan  so  that  the 
public  is  clear  as  to  the  purpose  of  the 
Plan.  The  notice  should  also  make  clear 
that  this  is  the  public's  only  opportimity 
to  comment. 

Response.  HUD  declines  to  adopt 
such  a  requirement  in  the  final  rule. 
PHAs  are  welcome  to  list  the  Plan's 
components  in  the  notice  and  are  also 
encouraged  to  emphasize  to  the  public 
that  the  hearing  is  the  opportimity  for 
the  public  to  provide  comments  and 
have  input  before  the  plan's  adoption. 

Comment.  The  final  rule  should 
require  a  PHA  Board  to  wait  30  days 
after  the  pubUc  hearing  before  it  can 
approve  the  Plan). 

Response.  HUD  declines  to  adopt  this 
requirement.  The  30-day  wait  may  be  a 
delay  that  is  imnecessary  given  local 
circ\unstances.  The  public  housing 
residents,  the  public  and  local  officials 
may  be  totally  supportive  of  the  plan, 
and  under  these  circumstances  a  30-day 
delay  for  submission  of  the  plan  would 
serve  no  clear  purpose. 

Comment.  The  nnal  rule  should 
provide  for  public  participation  during 
the  development  of  the  Plan,  not  just 
when  the  Plan  is  ready  to  be  adopted. 

Response.  The  rule  reflects  the 
statutory  requirement.  HUD  declines  to 
impose  a  public  participation 
requirement  beyond  that  estabUshed  by 
statute.  PHAs,  however,  are  free  to 
involve  the  public  in  the  development 
of  the  plan  beyond  the  requirements 
imposed  by  the  statute. 

Comment.  Some  commenters 
suggested  that  the  45-day  notice 
requirement  should  be  reduced  to  15 
days.  One  commenter  suggested  that  the 
requirement  should  be  increased  to  60 
days. 


Response.  The  45-day  notice 
requirement  is  set  by  statute.  While 
HUD  could  extend  (he  time  period, 
HUD  cannot  reduce  this  period.  The 
final  rule  reflects  HUD's  decision  to 
adhere  to  the  minimum  statutory  time 
period. 

Comment.  Items  submitted  in  advance 
of  the  Plan,  such  as  deconcentration 
policies  and  new  preferences,  should 
not  be  accepted  without  input  from 
Resident  Advisory  Boards  and  public 
comment. 

Response.  All  items  that  are  part  of 
the  PHA  Plan,  regardless  of  whether 
submitted  in  advance,  are  subject  to 
Resident  Advisory  Board  input  and  the 
public  hearing  process. 

Section  903.21  May  the  PHA  Amend  or 
Modify  the  Plan? 

Comment.  Several  concerns  were 
raised  about  the  PHA's  amendment  or 
modification  of  the  plan.  Concerns  were 
as  follows.  Section  903.21(a)  may  strip 
a  PHA's  executive  director  of  the 
authority  to  reasonably  modify  certain 
policies,  rules,  or  regulations  without 
formal  Board  approval.  Fiuther,  the 
final  rule  should  clarify  that  a  "duly 
called"  meeting  is  not  subject  to  the  45- 
day  notice  requirement.  Section 
903.21(b)  will  significantly  slow 
implementation  of  changes  by  giving 
HUD  75  days  to  review  amendments  or 
modifications  to  the  Plan.  The  final  rule 
should  delete  this  provision  and, 
instead,  require  PHAs  to  submit 
significant  changes  as  part  of  next 
Annual  Plan.  The  final  rule  should 
require  that  only  modifications  to  the 
mission  statement  be  provided  to  HUD 
for  approval.  HUD  should  not  be 
allowed  more  than  30  days  to  approve/ 
disapprove  amendments.  The  final  rule 
should  provide  that  when  PHAs  amend 
or  modify  a  Plan,  the  public  should  be 
given  45  days  notice  of  the  meeting  to 
discuss  the  change.  The  notice  should 
include  a  description  of  any  proposed 
changes. 

Response.  These  req\iirements  and 
time  period  with  which  the  commenters 
are  concerned  derive  directly  bom  the 
statute,  and  track  the  statutory  language. 

Comment.  Section  903.21  does  not 
track  all  the  required  statutory  language. 
In  particular,  §903.21  does  not  include 
the  requirements  to  meet  with  Resident 
Advisory  Boards  and  to  conduct  a 
public  hearing  process. 

Response.  Consultation  with  the 
Resident  Advisory  Board  is  covered  in 
§  903.13,  and  the  public  hearing  process 
,  is  covered  in  §903.17. 

Comment.  Amendments  should  not 
be  necessary  for  any  changes  made  in 
response  to  HUD  actions  or  decisions. 


Response.  Depending  upon  HUD's 
actions  or  decisions  regarding  its  review 
of  the  PHA  Plan,  a  PHA's  failure  to 
amend  its  Plan  in  response  to  HUD 
actions  or  decisions  may  mean  that  the 
PHA  does  not  have  an  approved  plan. 
If  HUD's  action  requires  no 
discretionary  PHA  action,  no 
amendment  would  be  required.  Section 
903.23  addresses  these  issues. 
■  Comment.  PHAs  should  be  able  to 
inform  HUD  of  any  modifications  in  the 
yearly  progress  report. 

Response.  PHAs  are  bee  to  inform 
HUD  of  any  modifications  in  its  yearly 
progress  report,  but  PHAs  must  comply 
with  the  provisions  of  the  PHA  Plan 
regulation  for  significant  amendments 
and  modifications. 

Comment.  The  amendment  process 
should  not  interfere  with  the  day-to-day 
operations  of  a  PHA. 

Response.  None  of  the  PHA  planning 
process  shoidd  disrupt  the  day-to-day 
operations  of  a  PHA.  The  PHA  plan 
should  contribute  to  more  effective 
operations. 

Comment.  The  final  rule  shoiUd 
require  that  Resident  Advisory  Boards 
be  included  in  the  amendment  or 
modification  process. 

Response.  "The  statute  provides  for 
this  and  the  rule  reflects  this 
requirement. 

Section  903.23  What  is  the  Process  by 
Which  HUD  Reviews,  Approves,  or 
Disapproves  an  Annual  Plan? 

Comment.  HUD  should  indicate  that 
any  provisions  of  the  Public  Housing 
Reform  Act  that  are  not  yet  fully 
implemented  by  HUD  and  are 
components  of  the  Plan  will  not  be 
considered  in  the  approval  process. 

Response.  The  PHA  Plan  template 
addresses  what  is  currently  required  to 
be  included  in  the  PHA  Plan.  As 
provisions  of  the  Public  Housing  Reform 
Act  become  implemented  and  are 
required  by  statute  to  be  included  in  the 
PHA  Plan,  the  template  will  be  updated 
to  reflect  these  provisions,  and  PHAs 
will  be  notified. 

Comment.  HUD  should  use  a 
checklist  to  conduct  reviews  of  Plans, 
and  this  checklist  should  be  distributed 
to  PHAs. 

Response.  The  PHA  Plan  template 
serves  as  the  checklist  that  will  guide 
HUD  in  reviewing  PHAs  plans. 

Comment.  Troubled  PHAs  should  not 
be  "deemed  approved"  if  HUD  does  not 
respond  in  75  days.  Section  511 
contains  exceptions  for  troubled  PHAs. 
HUD  needs  to  add  language  to  §  903.23 
to  address  this  issue. 

Response.  The  PHA  Plan  final  rule 
reflects  the  exceptions  for  troubled 
PHAs  provided  in  section  511(i}(4)(A}. 
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Comment.  In  the  initial  year,  HUD 
should  not  penalize  PHAs  for  late  or 
incomplete  Plans.  Generally,  HUD 
should  not  penalize  PHAs  for  late  or 
incomplete  Plans  who  make  a  good  faith 
effort  to  comply. 

Response.  For  the  initial  PHA  plans, 
HUD  has  delayed  the  date  of  first 
submission  as  provided  in  the 
September  21, 1999  rule.  Additionally, 
the  PHA  Plan  template  makes 
preparation  and  submission  of  the  Plan 
much  easier.  With  the  template  and 
additional  time  to  prepare  and  submit 
plans,  HUD  does  not  believe  that  PHAs 
will  be  late  orplans  will  be  incomplete. 

Conmient.  Tne  final  rule  should 
clarify  what  the  process  is  when  HUD 
does  not  approve  a  Plan. 

Response.  HUD's  notice  to  the  PHA 
disapproving  the  plan  will  not  only 
advise  the  PHA  of  the  reasons  for  the 
disapproval  but  what  action  the  PHA 
needs  to  take  to  obtain  approval. 

Comment.  Based  on  experiences  with 
MTCS  and  the  physical  inspection 
process,  HUD  has  problems  improving 
the  accuracy  of  its  information  about 
PHAs.  HUD  should  provide  a 
mechanism  for  resolving  disputes  over 
inconsistencies  in  information 
contained  in  liUD  databases.  HUD 
should  be  required  to  identify  the 
specific  information  it  says  is 
inconsistent  and  give  PHAs  the 
opportunity  to  corroborate  or  correct  the 
information. 

Response.  The  relevancy  of  this 
comment  to  the  PHA  Plan  rule  is  not 
totally  clear.  HUD  notes,  however,  that 
its  physical  inspection  process  has  a 
mechanism  for  resolving  disagreements 
over  claims  that  information  in  HUD 
databases  is  inaccurate.  This  process  is 
part  of  the  Public  Housing  Assessment 
System.  HUD  has  similar  systems  for 
correcting  inaccurate  information  in 
other  programs. 

Comment.  The  final  rule  should 
provide  a  means  for  technical 
corrections,  re-submission,  and 
conditional  approval  if  HUD  review 
shows  a  need  for  minor  changes. 

Response.  For  minor  changes,  HUD 
believes  that  a  formal  process  mandated 
by  regulation  is  not  necessary.  HUD  and 
PHAs  should  be  able  to  easily  address 
technical  corrections  and  any  necessity 
for  minor  changes. 

Comment.  Complaints  about  PHA 
non-compliance  with  the  Plan  should 
have  to  pass  a  materiality  test  before 
disrupting  the  HUD  approval  process. 

RespoAse.  The  regulation  does  not 
provide  that  any  complaint  about  a 
PHA's  non-compliance  with  the  Plan 
will  disrupt  the  HUD  approval  process. 
Whether  a  complaint  is  filed  with  HUD 
during  the  review  process  or  after  HUD 


approval  has  been  given,  HUD  will- 
investigate,  but  this  investigation  will 
not  interfere  with  HUD's  responsibiUties 
to  PHAs  either  as  part  of  the  PHA  plan 
review  and  approval  process  or  in  other 
areas.  When  the  investigation  is 
complete,  and  a  finding  made,  HUD  will 
take  appropriate  action  if  action  is 
required. 

Comment.  The  final  rule  should  make 
clear  that  a  PHA  will  not  need  HUD 
approval  for  anything  the  PHA  does  not 
currently  need  HUD  approval  for. 

Response.  This  is  a  broad  statement 
but  HUD  believes  that  with  respect  to 
the  PHA  plans,  the  rule  is  clear  on  what 
requires  HUD  approval.  This  rule, 
however,  only  addresses  the  PHA  Plan 
requirements. 

Section  903.25  How  Does  HUD  Ensure 
PHA  Compliance  With  its  Plan? 

Comment.  The  final  rule  needs  to 
contain  more  detail  on  how  HUD  will 
measiu^  PHA  compliance  and  what 
actions  will  be  taken  if  a  PHA  is  not  in 
compliance. 

Response.  For  the  majority,  if  not  all, 
of  the  elements  that  constitute  the  PHA 
Plan,  compliance  is  measured  by  a 
PHA's  compliance  with  existing 
program  regulations.  The  PHA  Plan 
brings  together  in  one  source,  the  PHA's 
policies,  financial  information, 
operating  procedures,  grievance 
procedures,  and  similar  information,  but 
a  PHA's  compUance  with  these  policies 
or  procedures  is  covered  by  other 
program  regulations.  Therefore, 
assuming  that  a  PHA  has  an  approved 
PHA  Plan  and  follows  it,  a  PHA's 
compliance  will  be  measured  by  the 
PHA's  compliance  with  existing 
program  regulations. 

Comment.  HUD  shoiild  refrain  from 
taking  enforcement  actions  against 
PHAs  and  should  use  the  Plan  for 
monitoring  piuposes  only.  The  final 
rule  should  provide  a  process,  similar  to 
the  one  at  24  CFR  part  135,  subpart  D, 
for  receiving  complaints  against  non- 
complying  PHAs. 

Response.  HUD  believes  that  its 
response  to  the  preceding  comments 
covers  these  issues  as  well.  HUD's 
enforcement  actions  will  largely  be 
based  on  a  PHA's  compliance  with 
existing  program  regulations. 

VI.  Findings  and  Certifications 

Paperwork  Reduction  Act 

The  information  collection 
requirements  for  the  interim  rule  were 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  in  accordance  with 
the  requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520)  and  have  been  assigned  OMB 


Control  Number  2577-0226.  Changes 
made  to  the  information  collection 
reqtiirements  at  the  final  rule  stage  are 
not  yet  approved.  The  approval  when 
recieved  will  be  announced  by  separate 
notice.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  displays  a  valid 
control  number. 

Executive  Order  12866 

This  final  rule  v/as  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866, 
Regulatory  Planning  and  Review.  OMB 
determined  that  this  final  rule  is  a 
"significant  regulatory  action,"  as 
defined  in  section  3(f)  of  the  Order 
(although  not  economically  significant 
under  section  (3)(f)(l)  of  the  Order).  Any 
changes  made  to  the  final  rule 
subsequent  to  its  submission  to  OMB 
are  clearly  identified  in  the  docket  file, 
which  is  available  for  public  inspection 
in  the  office  of  the  Department's  Rules 
Docket  Clerk,  Room  10276,  451  Seventh 
Street  SW,  Washington  DC,  20410. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
final  rule,  and  in  so  doing  certifies  that 
this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  This  final  rule 
implements,  by  statutory  directive,  a 
comprehensive  planning  system  for 
PHAs  (which  also  provides  for  a 
consolidated  statement  of  PHA  policies 
on  various  PHA  operations)  and  also 
provides  a  consolidated  reporting 
mechanism.  The  PHA  plans  ultimately 
should  minimize  administrative  biuden 
on  all  PHAs,  including  small  PHAs, 
consistent  with  reasonable 
accountabiUty.  HUD  is  sensitive  to  the 
fact,  however,  that  the  uniform 
application  of  requirements  on  entities 
of  differing  sizes  may  place  a 
disproportionate  burden  on  small 
entities.  In  this  regard,  the  final  rule 
provides  for  submission  of  a 
streamlined  plan  by  small  entities.  For 
all  PHAs,  HUD's  PHA  plan  electronic 
template,  issued  July  30, 1999, 
significantly  reduces  the  burden  of 
preparation  and  submission  of  the  PHA 
Plan. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  final  rule  will  not 
have  substantial  direct  effects  on  States 
or  their  political  subdivisions,  or  the 
relationship  between  the  Federal 
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government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  This  rule  pertains 
solely  to  Federal  assistance  and  no 
programmatic  or  policy  changes  would 
result  from  this  final  rule  that  affect  the 
relationship  between  the  Federal 
Government  and  State  and  local 
governments. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
prepared  at  the  interim  rule  stage,  in 
accordance  with  HUD  regulations  in  24 
CFR  part  50  that  implement  section 
102(2)(C]  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4223). 
That  Finding  remains  applicable  to  this 
final  rule,  and  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  General  Coimsel, 
Room  10276,  Department  of  Housing 
and  Urban  Development,  451  7th  Street, 
SW,  Washington,  DC  20410. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4; 
approved  March  22, 1995)  (UMRA) 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  on  the  private 
sector.  This  rule  does  not  impose  any 
Federal  mandates  on  any  State,  local,  or 
tribal  governments,  or  on  the  private 
sector,  within  the  meaning  of  the 
UMRA. 

List  of  Subjects  in  24  CFR  Fart  903 

Administrative  practice  and 
procedure.  Public  housing.  Reporting 
and  recordkeeping  requirements 

For  the  reasons  stated  in  the 
preamble,  HUD  adopts  as  final,  the 
interim  rule  published  on  February  18, 
1999  (64  FR  8170),  by  revising  24  CFR 
part  903  to  read  as  follows: 

PART  903— PUBUC  HOUSING 
AGENCY  PLANS 

903.1    What  are  the  public  housing  agency 

plans? 
903.3    When  must  a  PHA  submit  the  plans 

to  HUD? 
903.5    What  information  must  a  PHA 

provide  in  the  5-Year  Plan? 
903.7    What  information  must  a  PHA 

provide  in  the  Annual  Plan? 
903.9    May  HUD  request  additional 

information  in  the  Annual  Plan  of  a 

troubled  PHA? 
903.11    Are  certain  PHAs  eligible  to  submit 

a  streamlined  Annual  Plan? 
903.13    What  is  a  Resident  Advisory  Board 

and  what  is  its  role  in  development  of 

the  Annual  Plan. 


903.15    What  is  the  relationship  of  the 

public  housing  agency  plans  to  the 

Consolidated  Plan? 
903.17    What  is  the  process  for  obtaining 

public  comment  on  the  plans? 
903.19    When  is  the  5-Year  Plan  or  Annual 

Plan  ready  for  submission  to  HUD? 
903.21    May  the  PHA  amend  or  modify  a 

plan? 
903.23    What  is  the  process  by  which  HUD 

reviews,  approves,  or  disapproves  an 

Annual  Plan? 
903.25    How  does  HUD  ensure  PHA 

compliance  with  its  plans? 
Authority.  42  U.S.C.  1437c;  42  U.S.C. 
3535(d). 

S  903.1    Wturt  ar«  the  puMk:  housing 
agency  plans? 

(a)  There  are  two  public  housing 
agency  plans.  They  are: 

(1)  The  5-year  plan  (the  5-Year  Plan) 
that  a  public  housing  agency  (PHA) 
must  submit  to  HUD  once  every  5  PHA 
fiscal  years;  and 

(2)  The  annual  plan  (Annual  Plan) 
that  the  PHA  must  submit  to  HUD  for 
each  fiscal  year  for  which  the  PHA 
receives: 

(i)  Section  8  tenant-based  assistance 
(imder  section  8(o)  of  the  U.S.  Housing 
Act  of  1937. 42  U.S.C.  1437f(o))  (tenant- 
based  assistance);  or 

(ii)  Amounts  from  the  public  housing 
operating  fimd  or  capital  fund  (imder 
section  9  of  the  U.S.  Housing  Act  of 
1937  (42  U.S.C.  1437g)  (public 
housing)). 

(b)  The  purpose  of  the  plans  is  to 
provide  a  firamework  for  local 
accountability  and  an  easily  identifiable 
source  by  which  public  housing 
residents,  participants  in  the  tenant- 
based  assistance  program,  and  other 
members  of  the  public  may  locate  basic 
PHA  policies,  rules  and  requirements 
concerning  its  operations,  programs  and 
services. 

(c)  HUD  may  prescribe  the  format  of 
submission  (including  electronic  format 
submission)  of  the  plans,  as  well  as  the 
format  of  attachments  to  the  plans  and 
documents  related  to  the  plan  that  the 
PHA  does  not  submit  but  may  be 
required  to  make  available  locally. 
PHAs  will  receive  appropriate  notice  of 
any  prescribed  format. 

(d)  The  requirements  of  this  part  only 
apply  to  a  PHA  that  receives  the  type  of 
assistance  described  in  paragraph  (a)  of 
this  section. 

(e)  In  addition  to  the  waiver  authority 
provided  in  24  CFR  5.110,  the  Secretary 
may,  subject  to  statutory  limitations, 
waive  any  provision  of  this  title  on  a 
program-wide  basis,  and  delegate  this 
authority  in  accordance  with  section 
106  of  the  Department  of  Housing  and 
Urban  Development  Reform  Act  of  1989 
(42  U.S.C.  3535(q))  where  the  Secretary 


determines  that  such  waiver  is 
necessary  for  the  effective 
implementation  of  this  part. 

(f)  References  to  the  "1937  Act"  in 
this  part  refer  to  the  U.S.  Housing  Act 
of  1937  (42  U.S.C.  1437  et  seq.) 

99034    Wlwn  must  a  PHA  submit  the 
plans  to  HUD? 

(a)  5-Year  Plan.  (1)  The  first  PHA 
fiscal  year  that  is  covered  by  the 
requirements  of  this  part  is  the  PHA 
fiscal  year  that  begins  January  1,  2000. 
The  first  5-Year  Plan  submitted  by  a 
PHA  must  be  submitted  for  the  5-year 
period  beginning  January  1,  2000.  The 
first  5-Year  Plans  for  such  PHAs  are  due 
on  December  1, 1999.  For  PHAs  whose 
fiscal  years  begin  after  January  1,  2000, 
the  5-Year  Plans  are  due  no  later  than 
75  days  before  the  commencement  of 
their  fiscal  year.  For  all  PHAs,  after 
submission  of  their  first  5-Year  Plan,  all 
subsequent  5- Year  Plans  must  be 
submitted  once  every  5  PHA  fiscal 
years,  no  later  than  75  days  before  the 
commencement  of  the  PHA's  fiscal  year. 

(2)  PHAs  may  choose  to  update  their 
5- Year  Plans  every  year  as  good 
'management  practice.  PHAs  must 
explain  any  substantial  deviation  from 
their  5-Year  Plans  in  their  Annual  Plans. 

(b)  The  Annual  Plan.  The  first  fiscal 
year  that  is  covered  by  the  requirements 
of  this  part  is  the  PHA  fiscal  year  that 
begins  January  1,  2000.  The  first  Annual 
Plans  for  such  PHAs  are  due  December 
1, 1999.  For  PHAs  whose  fiscal  years 
begin  after  January  1,  2000,  the  first 
Aimual  Plans  are  due  75  days  in 
advance  of  PHAs  fiscal  year 
commencement  dates.  For  all  PHAs. 
after  submission  of  the  first  Annual 
Plan,  all  subsequent  Annual  Plans  will 
be  due  75  days  in  advance  of  the 
commencement  of  a  PHA's  fiscal  year. 

S  903.5    What  information  must  a  PHA 
provide  in  the  5-Ysar  Plan? 

(a)  A  PHA  must  include  in  its  5-Year 
Plan  for  the  5  PHA  fiscal  years 
immediately  following  the  date  on 
which  the  5-Year  Plan  is  due  to  HUD, 
a  statement  of: 

(1)  The  PHA's  mission  for  serving  the 
needs  of  low-income,  very  low-income 
and  extremely  low-income  families  in 
the  PHA's  jurisdiction;  and 

(2)  The  PHA's  goals  and  objectives 
that  enable  the  PHA  to  serve  the  needs 
of  the  families  identified  in  the  PHA's 
Annual  Plan.  For  HUD,  the  PHA  and  the 
public  to  better  measiue  the  success  of 
the  PHA  in  meeting  its  goals  and 
objectives,  PHAs  must  adopt 
quantifiable  goals  and  objectives  for 
serving  those  needs  wherever  possible. 

(b)  After  submitting  its  first  5-Year 
Plan,  a  PHA  in  its  succeeding  5-Year 
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Plans,  in  addition  to  addressing  its 
mission,  goals  and  objectives  for  the 
next  5  years,  must  address  the  progress 
it  has  made  in  meeting  the  goals  and 
objectives  described  in  its  previous  5- 
Year  Plan. 

$90317    What  Information  must  a  PH A 
provide  in  the  Annual  Plan? 

With  the  exception  of  the  first  Annual 
Plan  submitted  by  a  PHA,  the  Annual 
Plan  must  include  the  information 
provided  in  this  section.  HUD  v\ill 
advise  PHAs  by  separate  notice, 
sufficiently  in  advance  of  the  first 
Annual  Plan  submission  date,  of  the 
information,  described  in  this  section 
that  must  be  included  in  the  first 
Annual  Plan,  and  any  additional 
instructions  or  directions  that  may  be 
necessary  with  respect  to  preparation 
and  submission  of  the  first  Annual  Plan. 
The  information  described  in  this 
section  applies  to  both  pubhc  housing 
and  tenant-based  assistance,  except 
where  specifically  stated  otherwise. 
Additionally,  the  information  that  the 
PHA  must  submit  for  HUD  approval 
imder  the  Annual  Plan  are  the 
discretionary  policies  of  the  various 
plan  components  or  elements  (for 
example,  rent  policies)  and  not  the 
statutory  or  regulatory  requirements  that 
govern  these  components.  The  PHA's 
Annual  Plan  also  must  be  consistent 
with  the  goals  and  objectives  of  the 
PHA's  5- Year  Plan. 

(a)  A  statement  of  housing  needs.  (1) 
This  statement  must  address  the 
housing  needs  of  the  low-income  and 
very  low-income  families  who  reside  in 
the  jurisdiction  served  by  the  PHA,  and 
other  families  who  are  on  the  public 
housing  and  Section  8  tenant-based 
assistance  waiting  lists,  including: 

(i)  Famihes  with  incomes  below  30 
percent  of  area  median  (extremely  low- 
income  families); 

(ii)  Elderly  famihes  and  famiUes  with 
disabilities; 

(iii)  Households  of  various  races  and 
ethnic  groups  residing  in  the 
jurisdiction  or  on  the  waiting  list. 

(2)  A  PHA  must  make  reasonable 
efforts  to  iitfentify  the  housing  needs  of 
each  of  the  groups  Usted  in  paragraph 
(a)(1)  on  this  section  based  on 
information  provided  by  the  applicable 
Consolidated  Plan,  information 
provided  by  HUD,  and  other  generally 
available  data.  The  identification  of 
housing  needs  should  address  issues  of 
affordability,  supply,  quality, 
accessibility,  size  of  units  and  location. 
The  statement  of  housing  needs  also 
must  describe  the  ways  in  which  the 
PHA  intends,  to  the  maximum  extent 
practicable,  to  address  those  needs,  and 


the  PHA's  reasons  for  choosing  its 
strategy. 

(b)  A  statement  of  financial  resources. 
This  statement  must  address  the 
financial  resources  that  are  available  to 
the  PHA  for  the  support  of  Federal 
public  housing  and  tenant-based 
assistance  programs  administered  by  the 
PHA  during  the  plan  year.  The 
statement  must  include  a  listing,  by 
general  categories,  of  the  PHA's 
anticipated  resources,  such  as  PHA 
operating,  capital  and  other  anticipated 
Federal  resources  available  to  the  PHA, 
as  well  as  tenant  rents  and  other  income 
available  to  support  pubhc  housing  or 
tenant-based  assistance.  The  statement 
also  should  include  the  non-Federal 
sources  of  funds  supporting  each 
Federal  program,  and  state  the  planned 
uses  for  the  resources. 

(c)  A  statement  of  the  PHA 's  policies 
that  govern  eligibility,  selection,  and 
admissions.  This  statement  must 
describe  the  PHA's  policies  governing 
resident  or  tenant  eligibility,  selection 
and  admission.  This  statement  also 
must  describe  any  PHA  admission 
preferences,  and  any  assignment  and 
occupancy  policies  that  pertain  to 
public  housing  units  and  housing  imits 
assisted  under  section  8(o)  of  the  1937 
Act.  The  requirement  to  submit  PHA 
policies  governing  assignment  only 
appUes  to  public  housing.  This 
statement  also  must  include  the 
foUovring  information: 

(1)  The  PHA's  procedures  for 
maintaining  waiting  lists  for  admission 
to  the  PHA's  pubhc  housing  projects. 
The  statement  must  address  any  site- 
based  waiting  lists,  as  authorized  by 
section  6(s)  of  the  1937  Act.  This  section 
permits  PHAs  to  estabhsh  a  system  of 
site-based  waiting  lists  that  is  consistent 
with  all  applicable  civil  rights  and  fair 
housing  laws  and  regulations. 
Notwithstanding  any  other  regulations, 
a  PHA  may  adopt  site-based  waiting 
lists  where: 

(i)  The  PHA  regularly  submits 
required  occupancy  data  to  HUD's 
Multifamily  Tenant  Characteristics 
Systems  (MTCS)  in  an  accurate, 
complete  and  timely  manner; 

(ii)  The  system  of  site-based  waiting 
lists  provides  for  full  disclosure  to  each 
applicant  of  any  option  available  to  the 
applicant  in  the  selection  of  the 
development  in  which  to  reside, 
including  basic  information  about 
available  sites  (location,  occupancy, 
number  and  size  of  accessible  units, 
amenities  such  as  day  care,  seciuity, 
transportation  and  training  programs) 
and  an  estimate  of  the  period  of  time  the 
applicant  would  likely  have  to  wait  to 
be  admitted  to  units  of  different  sizes 


and  types  (e.g.,  regular  or  accessible)  at 
each  site; 

(iii)  Adoption  of  site-based  waiting 
lists  would  not  violate  any  court  order 
or  settlement  agreement,  or  be 
inconsistent  with  a  pending  complaint 
brought  by  HUD; 

(iv)  The  PHA  includes  reasonable 
measures  to  assure  that  such  adoption  is 
consistent  with  affirmatively  furthering 
fair  housing,  such  as  reasonable 
marketing  activities  to  attract  applicants 
regardless  of  race  or  ethnicity; 

(v)  The  PHA  provides  for  review  of  its 
site-based  waiting  list  policy  to 
determine  if  it  is  consistent  with  civil 
rights  laws  and  certifications  through 
the  following  steps: 

(A)  As  part  of  the  submission  of  the 
Annual  Plan,  the  PHA  shall  assess 
changes  in  racial,  ethnic  or  disability- 
related  tenant  composition  at  each  PHA 
site  that  may  have  occiirred  during  the 
implementation  of  the  site-based 
waiting  list,  based  upon  MTCS 
occupancy  data  that  has  been  confirmed 
to  be  complete  and  acciuate  by  an 
independent  audit  (which  may  be  the 
annual  independent  audit]  or  is 
otherwise  satisfactory  to  HUD; 

(B)  At  least  every  three  years  the  PHA 
uses  independent  testers  or  other  means 
satisfactory  to  HUD,  to  assure  that  the 
site-based  waiting  list  is  not  being 
implemented  in  a  discriminatory 
manner,  and  that  no  patterns  or 
practices  of  discrimination  exist,  and 
providing  the  results  to  HUD;  and 

(C)  Taking  any  steps  necessary  to 
remedy  the  problems  surfaced  during 
the  review  and  the  steps  necessary  to 
affirmatively  further  fair  housing. 

(2)  The  PHA's  admissions  poUcy  with 
respect  to  deconcentration  of  very  low- 
income  families  and  income-mixing,  as 
required  by  section  16(a)(3)(B)  of  the 
1937  Act  (42  U.S.C.  1437n).  To 
implement  this  requirement,  which  is 
only  appUcable  to  pubUc  housing,  PHAs 
must: 

(i)  Determine  and  compare  the 
relative  tenant  incomes  of  each 
development  occupied  predominately 
by  families  with  children.  PHAs  shall  be 
considered  to  be  in  compliance  with 
these  requirements  if  they  determine  the 
average  household  income  in  all  such 
developments  combined  and  define 
higher-income  families  as  those  with 
incomes  over  this  average,  higher- 
income  developments  and  buildings  as 
those  where  the  average  family  income 
is  over  this  average,  lower-income 
families  as  those  vnth  incomes  under 
this  average  and  lower-income 
developments  and  buildings  as  those 
where  the  average  family  income  is 
under  this  average; 
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(ii)  Consider  what  admissions  policy 
measures  or  incentives,  if  any,  will  be 
needed  to  bring  higher-income  families 
into  lower-income  and  buildings 
developments  and  lower-income 
fiunilies  into  higher  income 
developments  and  buildings.  PHA 
policies  must  devote  appropriate 
attention  to  both  of  these  goals.  PHA 
policies  must  affirmatively  further  hii 

housing;  and 

(iii)  Make  any  appropriate  changes  in 
their  admissions  policies. 

(3)  The  policies  governing  eligibility, 
selection  and  admissions  are  applicable 
to  public  housing  and  tenant-based 
assistance,  except  that  the  information 
requested  on  site-based  waiting  lists  and 
deconcentration,  which  information  is 
applicable  only  to  public  housing. 

(d)  A  statement  of  the  PHA's  rent 
determination  policies.  This  statement 
must  describe  the  PHA's  basic 
discretionary  policies  that  pertain  to 
rents  charged  for  public  housing  imits, 
applicable  flat  rents,  and  the  rental 
contributions  of  families  receiving 
tenant-based  assistance.  For  tenant- 
based  assistance,  this  statement  also 
shall  cover  any  discretionary  minimum 
tenant  rents  and  pajrment  standard 
policies. 

(e)  A  statement  of  the  PHA's 
operation  and  management.  (1)  This 
statement  must  list  the  PHA's  rules, 
standards,  and  policies  that  govern 
maintenance  and  management  of 
housing  owned,  assisted,  or  operated  by 
the  PHA.  The  policies  listed  in  this 
statement  must  include  a  description  of 
any  measures  necessary  for  the 
prevention  or  eradication  of  pest 
infestation  which  includes  cockroach 
infestation.  Additionally,  this  statement 
must  include  a  description  of  PHA 
management  organization,  and  a  listing 
of  the  programs  administered  by  the 
PHA. 

(2)  The  information  pertaining  to 
PHA's  rules,  standards  and  policies 
regarding  management  and  maintenance 
of  housing  applies  only  to  public 
housing.  The  information  pertaining  to 
PHA  and  program  management  and 
listing  of  administered  programs  applies 
to  public  housing  and  tenant-based 
assistance. 

(f)  A  statement  of  the  PHA  grievance 
procedures.  This  statement  describes 
the  grievance  and  informal  hearing  and 
review  procedures  that  the  PHA  makes 
available  to  its  residents  and  appUcants. 
This  includes  public  housing  grievance 
procedures  and  tenant-based  assistance 
informal  review  procedures  for 
applicants  and  hearing  procedures  for 
participants. 

(g)  A  statement  of  capital 
improvements  needed.  With  respect  to 
public  housing  only,  this  statement 


describes  the  capital  improvements 
necessary  to  ensure  long-term  physical 
and  social  viability  of  the  public 
housing  projects,  including  the  capital 
improvements  to  be  imdertaken  in  the 
year  in  question  and  their  estimated 
costs,  and  any  other  information 
required  for  participation  in  the  Capital 
Fimd.  PHAs  also  are  required  to  include 
5-Year  Plans  covering  large  capital 

items. 

(h)  A  statement  of  any  demolition 
and/or  disposition.  (1)  Plan  for 
Demolition/Disposition.  WiUi  respect  to 
public  housing  only,  a  description  of 
any  public  housing  project,  or  portion  of 
a  public  housing  project,  owned  by  the 
PHA  for  which  the  PHA  has  applied  or 
will  apply  for  demolition  and/or 
disposition  approval  under  section  18  of 
the  1937  Act  (42  U.S.C.  1437p),  and  the 
timetable  for  demolition  and/or 
disposition.  The  application  and 
approval  process  for  demolition  and/or 
disposition  is  a  separate  process. 
Approval  of  the  PHA  Plan  does  not 
constitute  approval  of  these  activities. 

(2)  InterimPlan  for  Demolition/ 
Disposition.  Before  submission  of  the 
first  Annual  Plan,  PHAs  may  submit  an 
interim  PHA  Annual  Plan  solely  with 
respect  to  demolition/disposition.  The 
interim  plan  must  provide  the  required 
description  of  the  action  to  be  taken, 
include  a  certification  of  consistency 
with  the  Consolidated  Plan,  and 
description  of  how  the  plan  is 
consistent  with  the  Consolidated  Plan, 
and  confirm  that  a  public  hearing  was 
held  on  the  proposed  action  and  that  the 
resident  advisory  board  was  consulted. 
Interim  plans  for  demolition/disposition 
are  subject  to  PHA  Plan  procedural 
requirements  in  this  part  (see  §§  903.13, 
903.15,  903.17,  903.19,  903.21,  903.23, 
903.25)  except  that  if  a  resident  advisory 
board  has  not  yet  been  formed,  the  PHA 
may  seek  a  waiver  of  the  requirement  to 
consult  with  the  resident  advisory  board 
on  the  groimds  that  organizations  that 
adequately  represent  residents  for  this 
purpose  were  consulted.  The  actual 
application  for  demolition  or 
disposition  could  be  submitted  at  the 
same  time  or  at  a  later  date. 

(i)  A  statement  of  the  public  housing 
projects  designated  as  housing  for 
elderly  families  or  families  with 
disabilities  or  elderly  families  and 
families  with  disabilities.  With  respect 
to  public  housing  only,  this  statement 
identifies  any  public  housing  projects 
owned,  assisted,  or  operated  by  the 
PHA,  or  any  portion  of  these  projects, 
that  the  PHA  has  designated  for 
occupancy  only  by  the  elderly  families 
or  oiily  by  families  with  disabilities,  or 
by  elderly  families  and  families  with 
disabilities  or  will  apply  for  designation 
for  occupancy  by  only  elderly  femilies 


or  only  families  with  disabilities,  or  by 
elderly  families  and  families  with 
disabilities  as  provided  by  section  7  of 
the  1937  Act  (42  U.S.C.  1437e).  The 
designated  housing  application  and 
approval  process  is  a  separate  process. 
Approval  of  the  PHA  Plan  does  not 
constitute  approval  of  these  activities. 

(j)  A  statement  of  the  conversion  of 
public  housing  to  tenant-based 
assistance.  (1)  This  statement  describes 
any  building  or  buildings  that  the  PHA 
is  required  to  convert  to  tenant-based 
assistance  under  section  33  of  the  1937 
Act  (42  U.S.C.  1437Z-5),  or  the  status  of 
any  building  or  buildings  that  the  PHA 
may  be  required  to  convert  to  tenant- 
based  assistance  under  section  202  of 
the  Fiscal  Year  1996  HUD 
Appropriations  Act  (42  U.S.C.  14371 
note),  or  describes  that  the  PHA  plans 
to  voluntarily  convert  under  section  22 
of  the  1937  Act  (42  U.S.C.  1437t).  The 
statement  also  must  include  an  analysis 
of  the  projects  or  buildings  required  to 
be  converted  under  section  33.  For  both 
voluntary  and  mandatory  conversions, 
the  statement  must  include  the  amoimt 
of  assistance  received  commencing  in 
Federal  Fiscal  Year  1999  to  be  used  for 
rental  assistance  or  other  housing 
assistance  in  connection  with  such 
conversion.  The  application  and 
approval  processes  for  required  or 
voluntary  conversions  are  separate 
approval  processes.  Approval  of  the 
PHA  Plan  does  not  constitute  approval 
of  these  activities. 

(2)  The  information  required  under 
this  paragraph  (j)  of  this  section  is 
applicable  to  public  housing  and  only 
that  tenant-based  assistance  which  is  to 
be  included  in  the  conversion  plan. 

(k)  A  statement  of  homeownership 
programs  administered  by  the  PHA. 
This  statement  describes  any 
homeownership  programs  administered 
by  the  PHA  imder  section  8(y)  of  the 
1937  Act  (42  U.S.C.  1437f(y)),  or  under 
an  approved  section  5(h) 
homeownership  program  (42  U.S.C. 
1437c(h)),  or  an  approved  HOPE  I 
program  (42  U.S.C.  1437aaa)  or  for  any 
homeownership  programs  for  which  the 
PHA  has  applied  to  administer  or  will 
apply  to  administer  imder  secfion  5(h), 
the  HOPE  I  program,  or  section  32  of  the 
1937  Act  (42  U.S.C.  1437Z-4).  The 
application  and  approval  process  for 
homeownership  imder  the  programs 
described  in  paragraph  (k)  of  this 
section,  with  the  exception  of  the 
section  8(y)  homeownership  program, 
are  separate  processes.  Approval  of  the 
PHA  Plan  does  not  constitute  approval 
of  these  activities. 

(1)  A  statement  of  the  PHA's 
community  service  and  self-sufficiency 
progmms.  (1)  This  statement  describes: 
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(i)  Any  PHA  programs  relating  to 
services  and  amenities  coordinated, 
promoted  or  provided  by  the  PHA  for 
assisted  families,  including  programs 
provided  or  offered  as  a  result  of  the 
PHA's  partnership  with  other  entities; 

(ii)  Any  PHA  pr5grams  coordinated, 
promoted  or  provided  by  the  PHA  for 
the  enhancement  of  the  economic  and 
social  self-sufficiency  of  assisted 
families,  including  programs  provided 
or  offered  as  a  result  of  the  PHA's 
partnerships  with  other  entities,  and 
activities  under  section  3  of  the  Housing 
and  Community  Development  Act  of 
1968  and  under  requirements  for  the 
Family  Self-Sufficiency  Program  and 
others.  The  description  of  programs 
offered  shall  include  the  program's  size 
(including  required  and  actual  size  of 
the  Family  Self-Sufficiency  program) 
and  means  of  allocating  assistance  to 
households. 

(iii)  How  the  PHA  will  comply  with 
the  requirements  of  section  12(c)  and  (d) 
of  the  1937  Act  (42  U.S.C.  1437j(c)  and 
(d)).  These  statutory  provisions  relate  to 
conununity  service  by  public  housing 
residents  and  treatment  of  income 
changes  in  public  housing  and  tenant- 
based  assistance  recipients  resulting 
from  welfare  program  requirements. 
PHAs  must  address  any  cooperation 
agreements,  as  described  in  section 
12(d)(7)  of  the  1937  Act  (42  U.S.C. 
1437j(d){7)),  that  the  PHA  has  entered 
into  or  plans  to  enter  into. 

(2)  The  information  required  by 
paragraph  (1)  of  this  section  is 
appUcable  to  both  public  housing  and 
tenant-based  assistance,  except  that  the 
information  regarding  the  PHA's 
compliance  with  the  community  service 
requirement  appUes  only  to  public 
housing. 

(m)  A  statement  of  the  PHA's  safety 
and  crime  prevention  measures.  With 
respect  to  pubUc  housing  only,  this 
statement  describes  the  PHA's  plan  for 
safety  and  crime  prevention  to  ensure 
the  safety  of  the  public  housing 
residents  that  it  serves.  The  plan  for 
safety  and  crime  prevention  must  be 
estabUshed  in  consultation  with  the 
pohce  officer  or  officers  in  command  of 
the  appropriate  precinct  or  pohce 
departments,  and  the  plan  must 
provide,  on  a  development-by- 
development  or  jurisdiction  wide-basis, 
the  measures  necessary  to  ensure  the 
safety  of  public  housing  residents. 

(1)  The  statement  regarding  the  PHA's 
safety  and  crime  prevention  plan  must 
include  the  following  information: 

(i)  A  description  of  the  need  for 
measures  to  ensure  the  safety  of  pubUc 
housing  residents; 


(ii)  A  description  of  any  crime 
prevention  activities  conducted  or  to  be 
conducted  by  the  PHA;  and 

(iii)  A  description  of  the  coordination 
between  the  PHA  and  the  appropriate 
police  precincts  for  carrying  out  crime 
prevention  measures  and  activities. 

(2)  If  the  PHA  expects  to  receive  drug 
elimination  program  grant  funds,  the 
PHA  must  submit,  in  addition  to  the 
information  required  by  paragraph 
(m)(l)  of  this  section,  the  plan  required 
by  HUD's  PubUc  Housing  Drug 
Elimination  Program  regulations  (see  24 
CFR  part  761). 

(3)  If  HUD  determines  at  any  time  that 
the  security  needs  of  a  public  housing 
project  are  not  being  adequately 
addressed  by  the  PHA's  plan,  or  that  the 
local  poUce  precinct  is  not  assisting  the 
PHA  with  compUance  with  its  crime 
prevention  measures  as  described  in  the 
Annual  Plan,  HUD  may  mediate 
between  the  PHA  and  the  local  precinct 
to  resolve  any  issues  of  confhct. 

(n)  A  statement  of  the  PHA 's  policies 
and  rules  regarding  ownership  of  pets  in 
public  housing.  This  statement 
describes  the  PHA's  policies  and 
requirements  pertaining  to  the 
ownership  of  pets  in  pubUc  housing 
issued  in  accordance  with  section  31  of 
the  1937  Act  (42  U.S.C.  1437a-3). 

(o)  Civil  ri^ts  certification.  (1)  The 
PHA  must  certify  that  it  will  carry  out 
its  plan  in  conformity  with  title  VI  of 
the  Civil  Rights  Act  of  1964  (42  U.S.C. 
2000d-20O0d-4),  the  Fair  Housing  Act 
(42  U.S.C.  3601-19),  section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
794),  and  title  II  of  the  Americans  with 
DisabiUties  Act  of  1990  (42  U.S.C.  12101 
et  seq.),  and  also  certify  that  it  will 
affirmatively  further  fair  housing.  The 
certification  is  applicable  to  both  the  5- 
Year  Plan  and  the  Annual  Plan. 

(2)  PHAs  shall  be  considered  in 
compliance  with  the  certification 
requirement  to  affirmatively  further  fair 
housing  if  they  examine  their  programs 
or  proposed  programs,  identify  any 
impediments  to  fair  housing  choice 
within  those  programs,  address  those 
impediments  in  a  reasonable  fashion  in 
view  of  the  resources  available,  work 
with  local  jurisdictions  to  implement 
any  of  the  jurisdiction's  initiatives  to 
affirmatively  further  fair  housing  that 
require  the  PHA's  involvement,  and 
maintain  records  reflecting  these 
analyses  and  actions. 

(pj  Recent  results  of  PHA's  fiscal  year 
audit.  The  PHA's  plan  must  include  the 
residts  of  the  most  recent  fiscal  year 
audit  of  the  PHA  conducted  imder 
section  5(h)(2)  of  the  1937  Act  (42 
U.S.C.  1437c(h)). 

(q)  A  statement  of  asset  management. 
To  the  extent  not  covered  by  other 


components  of  the  PHA  Annual  Plan, 
this  statement  describes  how  the  PHA 
will  carry  out  its  asset  management 
functions  with  respect  to  the  PHA's 
public  housing  inventory,  including 
how  the  PHA  will  plan  for  long-term 
operating,  capital  investment, 
rehabilitation,  modernization, 
disposition,  and  other  needs  for  such 
inventory. 

(r)  Additional  information  to  be 
provided.  (1)  For  all  Annual  Plans 
following  submission  of  the  first  Annual 
Plan,  a  PHA  must  include  a  brief 
statement  of  the  PHA's  progress  in 
meeting  the  mission  and  goals  described 
in  the  5- Year  Plan; 

(2)  A  PHA  must  identify  the  basic 
criteria  the  PHA  will  use  for 
determining: 

(i)  A  substantial  deviation  from  its  5- 
Year  Plan;  and 

(ii)  A  significant  amendment  or 
modification  to  its  5-Year  Plan  and 
Annual  Plan. 

(3)  A  PHA  must  include  such  other 
Information  as  HUD  may  request  of 
PHAs,  either  on  an  individual  or  across- 
the-board  basis.  HUD  will  advise  the 
PHA  or  PHAs  of  this  additional 
information  through  advance  notice. 

§903.9    May  HUD  rw|UMt  additional 
information  in  tha  Annual  Plan  of  a  trouMad 
PHA? 

HUD  may  request  that  a  PHA  that  is 
at  risk  of  being  designated  as  troubled 
or  is  designated  as  troubled  imder 
section  6(j)(2)  of  the  1937  Act  (42  U.S.C. 
1437d(j)(2)).  under  the  Public  Housing 
Management  Assessment  Program  (24 
CFR  part  901)  or  under  the  PubUc 
Housing  Assessment  System  (24  CFR 
part  902)  include  its  operating  budget, 
and  include  or  reference  any  applicable 
memorandiun  of  agreement  with  HUD 
or  other  plan  to  improve  performance 
and  such  other  material  as  HUD  may 
prescribe. 

§903.11    Ara  certain  PHAs  aligibta  to 
submit  a  straamiinad  Annual  Plan? 

(a)  Yes,  the  foUowing  PHAs  may 
submit  a  streamlined  Annual  Plan,  as 
described  in  paragraph  (b)  of  this 
section: 

(1)  PHAs  that  are  determined  to  be 
high  performing  PHAs  as  of  the  last 
aimual  or  interim  assessment  of  the 
PHA  before  the  submission  of  the  5-Year 
or  Annual  Plan; 

(2)  PHAs  with  less  than  250  pubUc 
housing  units  (small  PHAs)  and'that 
have  not  been  designated  as  troubled 
under  section  6(j)(2);  and 

(3)  PHAs  that  only  administer  tenant- 
based  assistance  and  that  do  not  own  or 
operate  public  housing. 

(b)  All  streamlined  plans  must 
provide  information  on  how  the  pubUc 
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may  reasonably  obtain  additional 
information  on  the  PHA  poUcies 
contained  in  the  standard  Annual  Plan, 
but  excluded  from  their  streamlined 
submissions.  A  streamlined  plan  must 
include  the  following  information: 

(1)  For  high  performing  PHAs,  the 
streamlined  Annual  Plan  must  include 
the  information  required  by  §  903.7(a), 
(b).  (c).  (d).  (gj,  (h).  (m).  (n).  (o).  (p)  and 
(r).  The  information  required  by 

§  903. 7(m)  must  be  included  only  to  the 
extent  this  information  is  required  for 
PHA's  participation  in  the  public 
housing  drug  elimination  program  and 
the  PHA  anticipates  participating  in  this 
program  in  the  upcoming  year. 

(2)  For  small  PHAs  that  are  not 
designated  as  troubled  or  that  are  not  at 
risk  of  being  designated  as  troubled 
under  section  6(j){2)  of  the  1937  Act  the 
streamlined  Annual  Plan  must  include 
the  information  required  by  §  903.7(a), 
(b).  (c).  (d).  (g).  (h),  (k),  (m).  (n).  (o).  (p) 
and  (r).  The  information  required  by 

§  903. 7(k)  must  be  included  only  to  the 
extent  that  the  PHA  participates  in 
homeownership  programs  imder  section 
8(y).  The  information  required  by 
§  903. 7(m)  must  be  included  only  to  the 
extent  this  information  is  required  for 
the  PHA's  participation  in  the  public 
housing  drug  elimination  program  and 
the  PHA  anticipates  participating  in  this 
program  in  the  upcoming  year. 

(3)  For  PHA's  that  administer  only 
tenant-based  assistance,  the  streamlined 
Aimual  Plan  must  include  the 
information  required  by  §  903.7(a),  (b), 
(c).  (d).  (e),  (f),  (k).  (1).  (o).  (p)  and  (r). 

1903.13    Wlwt  is  a  RMictont  Advisory 
Board  and  wrhat  is  its  tola  In  davalopmant 
of  tha  Annual  Plan?. 

(a)  A  Resident  Advisory  Board  is  a 
board  or  boards,  as  provided  in 
paragraph  (b)  of  this  section,  whose 
membership  consists  of  individuals  who 
adequately  reflect  and  represent  the 
residents  assisted  by  the  PHA. 

(1)  The  role  of  the  Resident  Advisory 
Board  (or  Resident  Advisory  Boards)  is 
to  assist  and  make  recommendations 
regarding  the  development  of  the  PHA 
plan,  and  any  significant  amendment  or 
modification  to  the  PHA  plan. 

(2)  The  PHA  shall  allocate  reasonable 
resources  to  assure  the  effective 
functioning  of  Resident  Advisory 
Boards.  Reasonable  resources  for  the 
Resident  Advisory  Boards  must  provide 
reasonable  means  for  them  to  become 
informed  on  programs  covered  by  the 
PHA  Plan,  to  commimicate  in  writing 
and  by  telephone  with  assisted  famifies 
and  hold  meetings  with  those  families, 
and  to  access  information  regarding 
covered  programs  on  the  internet,  taking 


into  account  the  size  and  resoiut:es  of 
the  PHA. 

(b)  Each  PHA  must  establish  one  or 
more  Resident  Advisory  Boards,  as 
provided  in  paragraph  (b)  of  this 
section. 

(1)  If  a  jurisdiction-wide  resident 
council  exists  that  complies  with  the 
tenant  participation  regulations  in  24 
CFR  part  964.  the  PHA  shall  appoint  the 
jurisdiction-wide  resident  council  or  its 
representatives  as  the  Resident  Advisory 
Board,  except  that  members  shall  be 
added  or  another  Resident  Advisory 
Board  formed  to  provide  for  reasonable 
representation  of  famihes  receiving 
tenant-based  assistance  where  such 
representation  is  required  under 
paragraph  (b)(2)  of  this  section.  If  a 
jurisdiction-wide  resident  coimcil  does 
not  exist  but  resident  coimcils  exist  that 
comply  with  the  tenant  participation 
regulations,  the  PHA  shall  appoint  such 
resident  councils  or  their 
representatives  to  serve  on  or  more 
Resident  Advisory  Boards,  provided 
that  the  PHA  may  require  that  the 
resident  councils  choose  a  limited 
number  of  representatives. 

(2)  Where  me  PHA  has  a  tenant-based 
assistance  program  of  significant  size 
(where  tenant-based  assistance  is  20% 
or  more  of  assisted  households),  the 
PHA  shall  assure  that  the  Resident 
Advisory  Board  or  Boards  has 
reasonable  representation  of  families 
receiving  tenant-based  assistance  and 
that  a  reasonable  process  is  undertaken 
to  choose  this  representation. 

(3)  Where  or  to  the  extent  that 
resident  councils  that  comply  with  the 
tenant  participation  regulations  do  not 
exist,  the  PHA  shall  appoint  Resident 
Advisory  Boards  or  Board  members  as 
needed  to  adequately  reflect  and 
represent  the  interests  of  residents  of 
such  developments;  provided  that  the 
PHA  shall  provide  reasonable  notice  to 
such  residents  and  urge  that  they  form 
resident  councils  with  the  tenant 
participation  regulations. 

(c)  Tue  PHA  must  consider  the 
recommendations  of  the  Resident 
Advisory  Board  or  Boards  in  preparing 
the  final  Annual  Plan,  and  any 
significant  amendment  or  modification 
to  the  Annual  Plan,  as  provided  in 
§903.21. 

(1)  In  submitting  the  final  plan  to 
HUD  for  approval,  or  any  significant 
amendment  or  modification  to  the  Plan 
to  HUD  for  approval,  the  PHA  must 
include  a  copy  of  the  recommendations 
made  by  the  Resident  Advisory  Board  or 
Boards  and  a  description  of  the  manner 
in  which  the  PHA  addressed  these 
recommendations . 

(2)  Notwithstanding  the  75-day 
limitation  on  HUD  review,  in  response 


to  a  written  request  from  a  Resident 
Advisory  Board  claiming  that  the  PHA 
failed  to  provide  adequate  notice  and 
opportunity  for  comment,  HUD  may 
make  a  finding  of  good  cause  during  the 
required  time  period  and  require  the 
PHA  to  remedy  the  failure  before  final 
approval  of  the  plan. 

§903.15    What  is  tha  relationship  of  the 
public  housing  agency  plans  to  the 
Consolidatad  Plan? 

(a)  The  PHA  must  ensure  that  the 
Annual  Plan  is  consistent  with  any 
applicable  Consolidated  Plan  for  the 
jurisdiction  in  which  the  PHA  is 
located.  The  Consohdated  Plan  includes 
a  certification  that  requires  the 
preparation  of  an  Analysis  of 
Impediments  to  Fair  Housing  Choice. 

(1)  The  PHA  must  submit  a 
certification  by  the  appropriate  State  or 
local  officials  that  the  Annual  Plan  is 
consistent  with  the  Consolidated  Plan 
and  include  a  description  of  the  manner 
in  which  the  applicable  plan  contents 
are  consistent  with  the  Consolidated 
Plans. 

(2)  For  State  agencies  that  are  PHAs, 
the  applicable  Consolidated  Plan  is  the 
State  Consohdated  Plan. 

(b)  A  PHA  may  request  to  change  its 
fiscal  year  to  better  coordinate  its 
planning  with  the  planning  done  under 
the  Consolidated  Plan  process,  by  the 
State  or  local  officials,  as  applicable. 

f  903.1 7    What  Is  the  process  for  otrtaining 
public  comment  on  the  plans? 

(a)  The  PHA's  board  of  directors  or 
similar  governing  body  must  conduct  a 
public  hearing  to  discuss  the  PHA  plan 
(either  the  5-Year  Plan  and/ or  Annual 
Plan,  as  apphcable)  and  invite  pubUc 
comment  on  the  plan(s).  The  hearing 
must  be  conducted  at  a  location  that  is 
convenient  to  the  residents  served  by 
the  PHA. 

(b)  Not  later  than  45  days  before  the 
public  hearing  is  to  take  place,  the  PHA 
must: 

(1)  Make  the  proposed  PHA  plan(8). 
the  required  attachments  and 
documents  related  to  the  plans,  and  all 
information  relevant  to  the  public 
hearing  to  be  conducted,  available  for 
inspection  by  the  public  at  the  principal 
office  of  the  PHA  during  normal 
business  hours;  and 

(2)  Publish  a  notice  informing  the 
public  that  the  information  is  available 
for  review  and  inspection,  and  that  a 
public  hearing  will  take  place  on  the 
plan,  and  the  date,  time  and  location  of 
the  hearing. 

(c)  PHAs  shall  conduct  reasonable 
outreach  activities  to  encourage  broad 
public  participation  in  the  PHA  plans. 
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§  903.1 9    When  is  the  5- Year  Plan  or 
Annual  Plan  ready  for  submission  to  HUD? 

A  PHA  may  adopt  its  5-Year  Plan  or 
its  Annual  Plan  and  submit  the  plan  to 
HUD  for  approval  only  after: 

(a)  The  PHA  has  conducted  the  public 
hearing; 

(b)  The  PHA  has  considered  all  public 
comments  received  on  the  plan; 

(c)  The  PHA  has  made  any  changes  to 
the  plan,  based  on  comments,  after 
consiUtation  with  the  Resident  Advisory 
Board  or  other  resident  organization. 

§  903.21    May  the  PHA  amend  or  modify  a 
plan? 

(a)  A  PHA,  after  submitting  its  5- Year 
Plan  or  Aimual  Plan  to  HUD,  may 
amend  or  modify  any  PHA  policy,  rule, 
regulation  or  other  aspect  of  the  plan.  If 
the  amendment  or  modification  is  a 
significant  amendment  or  modification, 
as  defined  in  §  903.7(r)(2),  the  PHA: 

(1)  May  not  adopt  the  amendment  or 
modification  until  the  PHA  has  duly 
caUed  a  meeting  of  its  board  of  directors 
(or  similar  governing  body)  and  the 
meeting,  at  which  the  amendment  or 
modification  is  adopted,  is  open  to  the 
public;  and 

(2)  May  not  implement  the 
amendment  or  modification,  imtil 
notification  of  the  amendment  or 
modification  is  provided  to  HUD  and 
approved  by  HUD  in  accordance  with 
HUD's  plan  review  procedures,  as 
provided  in  §  903.23. 

(b)  Each  significant  amendment  or 
modification  to  a  PHA  Plan  submitted  to 
HUD  is  subject  to  the  requirements  of 
§§903.13.  903.15,  and  903.17. 

§  903.23    What  is  the  process  by  which 
HUD  reviews,  approves,  or  disapproves  an 
Annual  Plan? 

(a)  Review  of  the  plan.  When  the  PHA 
submits  its  Annual  Plan  to  HUD, 
including  any  significant  amendment  or 
modification  to  the  plan,  HUD  reviews 
the  plan  to  determine  whether: 


(1)  The  plan  provides  all  the 
information  that  is  required  to  be 
included  in  the  plan; 

(2)  The  plan  is  consistent  with  the 
information  and  data  available  to  HUD 
and  with  any  applicable  ConsoUdated 
Plan  for  the  jurisdiction  in  which  the 
PHA  is  located;  and 

(3)  The  plan  is  not  prohibited  or 
inconsistent  with  the  1937  Act  or  any 
other  applicable  Federal  law. 

(b)  Disapproval  of  the  plan.  (1)  HUD 
may  disapprove  a  PHA  plan,  in  its 
entirety  or  with  respect  to  any  part,  or 
disapprove  any  significant  amendment 
or  modification  to  the  plan,  only  if  HUD 
determines  that  the  plan,  or  one  of  its 
components  or  elements,  or  any 
significant  amendment  or  modification 
to  the  plan: 

(i)  Does  not  provide  all  the 
information  that  is  required  to  be 
included  in  the  plan; 

(ii)  Is  not  consistent  with  the 
information  and  data  available  to  HUD 
or  with  any  applicable  Consolidated 
Plan  for  the  jurisdiction  in  which  the 
PHA  is  located;  or 

(iii)  Is  not  consistent  with  applicable 
Federal  laws  and  regulations. 

(2)  Not  later  than  75  days  after  the 
date  on  which  the  PHA  submits  its  plan, 
or  the  date  on  which  the  PHA  submits 
its  significant  amendment  or 
modification  to  the  plan,  HUD  will  issue 
written  notice  to  the  PHA  if  the  plan  or 
a  significant  amendment  or 
modification  has  been  disapproved.  The 
notice  that  HUD  issues  to  the  PHA  must 
state  with  specificity  the  reasons  for  the 
disapproval.  HUD  may  not  state  as  a 
reason  for  disapproval  the  lack  of  time 
to  review  the  plan. 

(3)  If  HUD  fails  to  issue  the  notice  of 
disapproval  on  or  before  the  75th  day 
after  the  PHA  submits  the  plan,  HUD 
shall  be  considered  to  have  determined 
that  all  elements  or  components  of  the 
plan  required  to  be  submitted  and  that 


were  submitted,  and  to  be  reviewed  by 
HUD  were  in  compliance  with 
applicable  requirements  and  the  plan 
has  been  approved. 

(4)  The  provisions  of  paragraph  (b)(3) 
of  this  section  do  not  apply  to  troubled 
PHAs.  The  plan  of  a  troubled  PHA  must 
be  approved  or  disapproved  by  HUD 
through  written  notice. 

(c)  Designation  of  due  date  as 
submission  date  for  initial  plan 
submissions.  For  purposes  of  the  75-day 
period  described  in  paragraph  (b)  of  this 
section,  the  first  5-year  and  Annual 
Plans  submitted  by  a  PHA  will  be 
considered  to  have  been  submitted  on 
their  due  date  (December  1, 1999  or  75 
days  before  the  start  of  the  PHA  fiscal 
year,  as  appropriate;  see  §  903.3). 

(d)  Public  availability  of  the  approved 
plan.  Once  a  PHA's  plan  has  been 
approved,  a  PHA  must  make  its 
approved  plan  and  the  required 
attachments  and  documents  related  to 
the  plan,  available  for  review  and 
inspection,  at  the  principal  office  of  the 
PHA  during  normal  business  hours. 

1903^    How  does  HUD  ensure  PHA 
compliance  with  its  plan? 

A  PHA  must  comply  with  the  rules, 
standards  and  policies  established  in 
the  plans.  To  ensure  that  a  PHA  is  in 
compliance  with  all  policies,  rules,  and 
standards  adopted  in  the  plan  approved 
by  HUD,  HUD  shall,  as  it  deems 
appropriate,  respond  to  any  complaint 
concerning  PHA  noncompliance  with 
its  plan.  If  HUD  should  determine  that 
a  PHA  is  not  in  comphance  with  its 
plan,  HUD  will  take  whatever  action  it 
deems  necessary  and  appropriate. 

Dated:  October  14. 1999. 

Harold  Lucas, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

(FR  Doc.  99-27302  Filed  10-20-99;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  964 
[Dockat  No.  FR-4502-F-02] 
Rm  2577-AC13 

Public  Houaing  Agency  Organization; 
Required  Reaident  MemtMrahIp  on 
Board  of  Diractora  or  Similar 
QovamingBody 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
action:  Final  rule. 

SUMMARY:  On  June  23, 1999,  HUD 
published  a  proposed  nde  to  implement 
section  2(b)  of  the  United  States 
Housing  Act  of  1937,  which  was  added 
by  section  505  of  the  Quahty  Housing 
and  Work  Responsibility  Act  of  1998. 
Section  2(b)  requires,  with  certain 
exceptions,  that  the  membership  of  the 
board  of  directors  or  similar  governing 
body  of  a  public  housing  agency  (PHA) 
must  contain  not  less  than  one  member 
who  is  directly  assisted  by  the  PHA. 
This  final  rule  makes  effective  the 
policies  and  procedures  described  in  the 
June  23, 1999  proposed  rule  and  takes 
into  consideration  the  public  comments 
received  on  the  proposed  rule. 
DATES:  Effective  Date:  November  22, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Rod 
Solomon,  Deputy  Assistant  Secretary  for 
Policy,  Programs,  and  Legislative 
hiitiatives.  Room  4116.  U.S.  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  SW,  Washington, 
DC  20410-5000;  telephone  (202)  708- 
0713;  or  Paula  Blunt,  Office  of  Public 
and  Indian  Housing,  Room  4226,  U.S. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410-5000;  telephone 
(202)  619-8201.  Hearing-  or  speech- 
impaired  individuals  may  access  these 
numbers  via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  (800)  877- 
8339.  With  the  exception  of  the  "800" 
number,  these  are  not  toll-free  telephone 
numbers. 
SUPPLEMENTARY  INFORMATION: 

I.  The  June  23, 1999  Proposed  Rule 

On  June  23, 1999  (64  FR  33644),  HUD 
published  a  proposed  rule  to  implement 
section  505  of  the  Quality  Housing  and 
Work  Responsibility  Act  of  1998  (Pub. 
L.  105-276,  approved  October  21,  1998; 
112  Stat.  2461,  2522)  (the  "Public 
Housing  Reform  Act").  The  Public 
Housing  Reform  Act  constitutes  a 
substantial  overhaul  of  HUD's  public 
housing  and  Section  8  assistance 


programs.  Among  other  goals,  the 
changes  made  by  the  Public  Housing 
Reform  Act  are  designed  to  provide  for 
more  resident  involvement,  and  to 
increase  resident  participation  and 
awareness  in  creating  and  maintaining  a 
positive  living  environment. 

Section  505  of  the  Public  Housing 
Reform  Act  amended  section  2  of  the 
United  States  Housing  Act  of  1937  (42 
U.S.C.  1437)  (the  "1937  Act").  New 
section  2(b)(1)  of  the  1937  Act  requires, 
except  in  certain  cases,  that: 

the  membership  of  the  board  of  directors  or 
similar  governing  body  of  each  pubhc 
housing  agency  shall  contain  not  less  than  1 
member — (A)  who  is  directly  assisted  by  the 
public  housing  agency:  and  (B)  who  may,  if 
provided  for  in  the  public  housing  agency 
plan,  be  elected  by  the  residents  directly 
assisted  by  the  public  housing  agency. 

New  section  2(b)(2)  of  the  1937  Act 
establishes  two  exceptions  to  the 
resident  board  member  requirement. 
First,  public  housing  agencies  (PHAs) 
that  are  located  in  a  State  that  requires 
the  members  of  a  board  of  directors  or 
similar  governing  body  of  a  PHA  to  be 
salaried  and  to  serve  on  a  full-time  basis 
are  excepted  firom  the  resident  board 
member  requirement.  Second,  PHAs 
with  less  than  300  imits  are  excepted 
from  the  resident  board  member 
requirement  if  they  meet  two 
conditions: 

(1)  The  PHA.must  provide  reasonable 
notice  to  the  resident  advisory  board  of 
the  opportunity  for  residents  to  serve  on 
the  PHA  board  of  directors  or  similar 
governing  body;  and 

(2)  The  PHA  must  wait  a  reasonable 
time  after  the  resident  advisory  board 
has  received  this  notice. 

Resident  advisory  boards  participate 
in  the  PHA  planning  process  and  assist 
and  make  recommendations  regarding 
the  PHA  Plan.  The  membership  of  a 
resident  advisory  board  is  made  up  of 
individuals  who  adequately  reflect  and 
represent  the  residents  assisted  by  the 
PHA.  (See  24  CFR  903.13  for  additional 
information  regarding  resident  advisory 
boards.)  Part  903  of  24  CFR  (entitled 
"Public  Housing  Agency  Plans")  was 
established  by  interim  rule  published  on 
February  18, 1999  (64  FR  8170). 

The  June  23, 1999  rule  proposed  to 
implement  section  2(b)  in  a  new  subpart 
E  to  24  CFR  part  964,  which  contains 
HUD's  regulations  concerning  resident 
participation  and  resident  opportunities 
in  public  housing.  The  preamble  to  the 
Jime  23, 1999  proposed  rule  describes  in 
detail  the  proposed  amendments  to  24 
CFR  part  964. 


n.  Significant  Changes  Between  June 
23, 1999  Proposed  Rule  and  This  Final 
Rule 

This  final  rule  makes  effective  the 
policies  and  procedures  contained  in 
the  June  23, 1999  proposed  rule  and 
takes  into  consideration  the  public 
comments  received  on  the  proposed 
rule.  The  major  changes  made  by  this 
final  rule  in  response  to  pubhc 
conunent  are  described  below.  The 
rationale  for  these  changes  are  discussed 
in  greater  detail  in  Section  m  of  this 
preamble. 

1.  Covered  funding.  The  final  rule 
clarifies  that,  subject  to  certain 
exceptions,  the  statutory  resident  board 
member  requirement  applies  to  any 
PHA  that  has  a  public  bousing  annual 
contributions  contract  with  HUD  or  that 
administers  Section  8  tenant-based 
rental  assistance.  The  requirement  does 
not  apply  to  any  State  financed  housing 
assistance  or  Section  8  project-based 
assistance. 

2.  State  and  local  procedures. 
Sections  964.435  (which  describes 
initial  implementation  of  the  resident 
board  member  requirement)  and 
964.440  (which  describes  the 
proced\ires  for  filling  an  open  board 
member  seat)  of  the  proposed  rule  are 
not  included  in  this  final  rule.  These 
sections  established  specific  board-level 
procedures  that  were  intended  to  assist 
-PHAs  in  implementing  the  resident 
board  member  requirement.  HUD 
decided  not  to  include  these  sections  in 
the  final  rule  and  instead  leave  the  type 
of  implementation  details  covered  by 
§§  964.435  and  964.440  to  State  and 
local  governments  to  resolve.  It  is 
important  to  note,  however,  that  the 
exclusion  of  these  sections  from  the 
final  rule  does  not  relieve  covered  PHAs 
of  the  responsibiUty  to  implement  the 
resident  board  member  requirement. 
The  resident  board  member  requirement 
took  effect  beginning  on  October  1, 
1999.  HUD  believes  that 
implementation  of  this  new  requirement 
should  occiu  as  soon  as  possible  after 
this  date.  All  covered  PHAs  must  take 
the  steps  necessary  to  comply  with  this 
requirement  if  they  have  not  done  so 
already. 

In  addition,  as  a  result  of  the  decision 
to  remove  §§  964.435  and  964.440,  the 
definitions  of  the  terms  "elected  board 
member"  and  "related  unit  of  general 
local  government"  have  not  been 
included  in  the  final  rule  because  they 
are  no  longer  necessary. 

3.  Exceptions  to  resident  board 
member  requirement.  For  purposes  of 
clarity,  this  fined  rule  reorganizes  the 
listing  of  the  exceptions  to  the  statutory 
resident  board  member  requirement. 
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The  description  of  the  exception  for 
small  PHAs  is  still  located  in  §  964.425 
(which  has  been  re-designated  as  "Small 
public  housing  agencies").  The  other 
two  exceptions — for  PHA  boards  with 
full-time  salaried  members  and  for 
PHAs  with  no  governing  boards — have 
been  relocated  to  §  964.405  (which 
describes  the  scope  of  the  applicability 
of  the  resident  board  member 
requirement). 

4.  PHAs  that  only  administer  Section 
8  assistance.  The  final  rule  clarifies  that 
PHAs  that  only  administer  Section  8 
assistance  qualify  for  the  "small  PHA" 
(i.e.,  those  with  less  than  300  public 
housing  units)  exception  to  the  resident 
board  member  requirement  regardless  of 
the  number  of  Section  8  vouchers  they 
administer. 

5.  Eligibility  for  "small  PHA" 
exception.  The  final  rule  clarifies  that, 
in  order  to  qualify  for  the  "small  PHA" 
exception,  the  PHA  must  satisfy  all  of 
the  conditions  described  in  §  964.425. 
Specifically,  the  PHA  must:  (a)  have  less 
than  300  public  housing  units  (or  no 
public  housing  units);  (b)  provide 
reasonable  notice  to  the  resident 
advisory  board  of  the  opportunity  for 
residents  to  serve  on  the  governing 
board;  (c)  not  be  notified  of  the 
intention  of  any  resident  to  participate 
on  the  governing  board  within  a 
reasonable  time;  and  (d)  repeat 
notification  to  the  resident  advisory 
board  at  least  once  every  year.  If  any  of 
these  conditions  are  not  satisfied,  the 
PHA  is  subject  to  the  resident  board 
member  requirements.  For  example,  if  a 
small  PHA  (after  providing  the  required 
notice  to  the  resident  advisory  board)  is 
notified  of  a  resident's  intention  to  serve 
on  the  governing  board,  the  PHA  must 
comply  with  the  requirements  of  new  24 
CFR  part  964,  subpart  E. 

6.  "Reasonable  time"  must  not  be  less 
than  30  days.  The  final  rule  provides 
that,  in  order  to  qualify  for  the  "small 
PHA"  exception,  the  PHA  must  provide 
residents  with  at  least  30  days  to 
express  their  interest  in  serving  on  the 
PHA  governing  board. 

7.  Resident  participation  on  the  board 
must  include  matters  regarding  covered 
assistance.  The  final  rule  clarifies  that  a 
resident  board  member  must  be  allowed 
to  take  part  in  PHA  board  decisions 
related  to  the  administration,  operation, 
and  management  of  Federal  public 
housing  programs  and  Section  8  tenant- 
based  assistance  programs.  This  rule 
does  not  extend  to  matters  that:  (a) 
Exclusively  relate  to  other  types  of 
housing  assistance  (such  as  State 
financed  housing  assistance);  or  (b)  do 
not  involve  housing  assistance  (as  may 
ocoir  where  the  city  or  county 


governing  body  also  serves  as  the  PHA 
board). 

However,  a  PHA  may  choose  to 
expand  the  scope  of  resident  member 
involvement  to  matters  not  covered  by 
this  rule. 

8.  Eligible  resident.  The  final  rule 
provides  that,  in  order  for  a  resident  to 
be  eligible  for  board  membership,  the 
resident's  name  must  appear  on  the 
lease  and  the  resident  must  be  at  least 
18  years  of  age. 

9.  Resident  board  member  no  longer 
directly  assisted.  The  final  rule  clarifies 
that  a  resident  board  member  who  is  no 
longer  directly  assisted  by  the  PHA  may 
be  removed  for  that  cause  from  the  PHA 
board,  where  such  action  is  permitted 
under  State  or  local  law.  Alternatively, 
the  board  member  may  be  allowed  to 
complete  his/her  current  term  as  a 
member  of  the  PHA  governing  board. 
However,  the  board  member  may  not  be 
re-appointed  (or  re-elected)  to  the 
governing  board  for  piu°poses  of  serving 
as  the  statutorily  required  resident 
board  member. 

10.  Minimum  qualifications  for  board 
membership.  The  final  rule  provides 
that  any  generally  applicable 
qualifications  for  board  membership 
also  apply  to  residents,  unless  the 
application  of  the  requirements  would 
result  in  the  governing  board  not 
containing  at  least  one  eligible  resident 
as  a  member.  Further,  PHAs  and 
localities  may  not  establish  eligibility 
requirements  for  board  membership  that 
are  solely  applicable  to  residents. 

11.  Election  procedures.  The  fined  rule 
adopts  several  of  the  relevant  election 
procedures  described  in  §964.130.  This 
section  establishes  the  requirements 
governing  the  election  of  public  housing 
resident  councils.  Further,  any  election 
procedures  devised  by  the  PHA  must 
facilitate  fair  elections. 

12.  Conflicts  of  interest.  The  final  rule 
clarifies  that  a  resident  board  member 
may  take  part  in  any  matters  before  the 
board  so  long  sis  that  matter  is  not 
applicable  to  that  resident  in  a  personal 
capacity.  A  resident  board  member  may 
only  be  excluded  from  participation  in 
a  matter  that  uniquely  applies  to  that 
resident,  and  the  resident  may  be 
involved  in  any  matter  that  is  generally 
applicable  to  residents.  The  final  rule 
also  makes  clear  that  having  a  lease  with 
the  PHA  does  not  constitute  a  conflict 
of  interest  for  the  resident  board 
member.  Further,  the  rule  clarifies  that 

a  board  member's  status  as  a  public 
housing  resident  or  recipient  of  Section 
8  tenant-based  assistance  does  not 
constitute  a  conflict  of  interest. 

13.  Conforming  change.  The  final  rule 
also  makes  a  technical,  non-substantive 
change  to  24  CFR  part  964.  Specifically. 


the  rule  removes  outdated  §964.110, 
which  describes  HUD's  policy  regarding 
resident  membership  on  the  PHA 
governing  board.  These  provisions  have 
been  incorporated  in  new  subpart  E. 

m.  Discussion  of  Public  Comments 
Received  on  the  lune  23, 1999  Proposed 
Rule 

The  public  comment  period  on  the 
June  23, 1999  proposed  rule  closed  on 
August  23, 1999.  HUD  received  71 
comments  on  the  proposed  rule. 
Comments  were  submitted  by  PHAs;  the 
three  main  organizations  representing 
PHAs;  legal  services  organizations; 
resident  organizations;  low-income 
housing  advocates;  and  various  other 
organizations  and  individuals. 

This  section  of  the  preamble  presents 
a  summary  of  the  significant  issues 
raised  by  the  public  commenters  on  the 
May  29,  1998  proposed  rule  and  HUD's 
responses  to  these  comments. 

A.  Support  for  Proposed  Rule 

Several  commenters  supported  the 
proposed  amendments  to  24  CFR  part 
964.  One  of  the  commenters  wrote  to 
express  his  strong  support  for  the  rule 
based  on  his  experience  as  the  executive 
director  of  a  PHA  that  has  had  a  resident 
board  member  for  25  years.  However, 
the  majority  of  the  commenters  writing 
in  support  also  expressed  concerns 
regarding  the  implementation  of  the 
resident  board  membership 
requirements. 

B.  Opposition  to  Resident  Board 
Member 

Several  commenters  opposed  the 
resident  board  membership 
requirement.  Although  these 
commenters  provided  a  variety  of 
reasons  for  their  opposition,  they  all 
agreed  that  a  PHA  board  should  not  be 
required  to  include  a  public  housing 
resident  as  a  member. 

Comment:  Residents  are  not  qualified 
to  serve  on  PHA  board.  Several  of  the 
commenters  wrote  that  public  housing 
residents  lack  the  necessary  experience 
and  expertise  to  serve  on  a  PHA  board. 
One  of  these  commenters  wrote  that 
resident  board  members,  many  of  whom 
have  never  owned  property  or  managed 
a  bank  account,  will  be  required  to  make 
sound  financial  and  management 
decisions.  Another  commenter  wrote 
that  most  of  the  qualified  residents  are 
elderly  or  caring  for  families  and, 
therefore,  unable  to  serve  on  a  PHA 
board.  The  commenters  feared  that 
resident  board  members  would  lower 
the  standard  for  PHA  board  membership 
and  weaken  the  PHA's  ability  to  gamer 
local  support.  The  commenters  also 
worried  that  the  requirement  would 
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discourage  qualified  persons  from 
serving  on  the  PHA  board. 

Comment:  Requirement  will  endanger 
confidentiality  of  board  deliberations 
and  create  conflicts  of  interest.  Several 
conunenters  wrote  that  resident 
members  would  endanger  the 
confidentiality  of  board  deliberations. 
Other  commenters  wrote  that  the 
requirement  may  pose  a  conflict  of 
interest  for  a  resident  required  to  make 
decisions  that  will  financially  impact 
the  resident's  family.  Several 
commenters  worried  about  the  potential 
for  abuse  of  power  by  a  resident  board 
member. 

Comment:  Requirement  presents 
logistical  difficulties.  Several 
commenters  wrote  about  the  logistical 
difficulties  presented  by  the  PHA  board 
membership  requirement.  For  example, 
one  commenter  wrote  that  in  rural  areas 
PHAs  will  have  difficulty  ensiuing  that 
a  resident  board  member  travels  the 
necessary  distance  to  attend  PHA  board 
meetings.  The  commenter  also  wrote 
that  board  meetings  are  often  held 
during  working  hours,  which  makes  it 
difficult  for  employed  residents  to 
attend. 

Comment:  Residents  are  not 
interested  in  serving  on  PHA  boards. 
Other  commenters  wrote  that  PHAs 
often  have  difficiilty  attracting  resident 
participation.  According  to  the 
commenters,  this  could  result  in  a 
resident  board  member  who  does  not 
fully  or  enthusiastically  participate  in 
decisionmaking.  One  commenter  wrote 
that  the  lack  of  resident  interest 
indicates  that  public  iiousing  residents 
do  not  have  the  necessary  responsibility 
or  dedication  to  serve  on  a  PHA  board. 

Comment:  Requirement  is 
uimeceasary — residents  already  have 
input  in  PHA  management  and 
operations.  Several  conunenters  wrote 
that  the  PHA  board  membership 
requirement  is  lumecessary.  These 
commenters  noted  that  residents 
currently  have  the  right  to  provide  input 
in  public  housing  management  and 
operations  through  the  resident  advisory 
board  and  other  forums. 

HUD  Response.  (This  response 
applies  to  all  of  the  conunents  discussed 
in  this  section  m.B.)  HUD's  part  964 
regulations  have  always  encouraged 
active  resident  participation  in  PHAs, 
including  involvement  in  management 
and  operation  (§  964.15)  and  resident 
membership  on  PHA  governing  boards 
(§  964.110).  HUD  understands  that  these 
commenters  have  concerns  regarding 
the  efiiectiveness  of  requiring  a  resident 
board  member.  HUD  is  not  in  a  position, 
however,  to  revise  or  rescind  this 
requirement  because  it  is  a  statutorily 
mandated  requirement.  As  noted  in  die 


preamble  to  the  July  2, 1999  proposed 
rule  and  the  preamble  to  this  rule, 
section  2(b)  of  the  1937  Act  requires  that 
each  PHA  governing  board  contain  at 
least  one  member  who  is  directly 
assisted  by  the  PHA.  Congress  enacted 
new  section  2(b)  because  Congress 
viewed  the  resident  board  member 
requirement  as  necessary  to  promote  a 
better  understanding  of  resident 
concerns  and  to  foster  better  relations 
and  commimication  between  residents 
and  PHAs  (S.  Rep.  No.  105-21,  at  7 
(1998)). 

C.  Federalism  Concerns 

Many  commenters  raised  concerns 
regarding  the  Federalism  implications  of 
the  proposed  rule.  The  comments  reflect 
the  belief  that  the  proposed  rule 
infringes  on  the  rights  of  PHAs,  as  well 
as  the  rights  of  States  and  localities.  The 
commenters  wrote  that  accomplishing 
the  statutory  goal  of  including  a  resident 
member  on  each  PHA  board  will  be 
much  more  difficiilt  than  the  proposed 
rule  contemplates.  A  large  portion  of  the 
comments  point  out  that  section  2(b) 
confficts  with  many  State  laws 
governing  PHA  board  membership. 
Several  of  the  conunenters  wrote  that 
adding  an  additional  seat  to  an  elected 
board  would  conflict  with  the  State 
election  laws  and  infringe  on  the  rights 
of  States.  Many  of  the  commenters 
asked  HUD  to  seek  a  change  to  the  law 
where  the  organization  of  the  board  is 
not  conducive  to  resident  participation, 
such  as  where  the  board  is  the  city 
council. 

One  of  the  commenters  wrote  that 
section  2(b)  may  be  imconstitutional. 
According  to  the  commenter,  section 
2(b)  would  unconstitutionally  "rewrite 
State  housing  authority  laws,"  and 
"prescribe  the  manner  in  which 
appointing  authorities  will  exercise  the 
prerogative  of  appointment,  which 
derives  from  State  statute."  The 
commenter  wrote  that  the  "Federal 
government  may  neither  issue  directives 
requiring  the  States  to  address  particular 
problems,  nor  command  the  State's 
officers,  or  those  of  their  political 
subdivisions,  to  administer  or  enforce  a 
Federal  regulatory  program"  (quoting 
the  United  States  Supreme  Court 
decision  in  Printz  v.  United  States,  521 
U.S.  98  (1997)).  The  commenter  also 
noted  that  many  PHAs  operate  programs 
that  "have  nothing  to  do  with  the 
Federal  government."  However,  the 
"Federal  mandate  contained  in  (section 
2(b)  and  the  proposed  rule)  necessarily 
affects  the  nonfederal  activities  of 
PHAs. 

The  commenter  acknowledged  that 
the  Federal  government  may  attach 
conditions  to  the  receipt  of  Federal 


funding.  However,  the  commenter  wrote 
that  "the  mandates  involved  here  are 
directed,  not  to  the  [PHA]  that  is  party 
to  the  (Annual  Contributions  Contract 
(ACC)),  but  to  the  appointing  authority, 
which  is  not."  The  commenter  also 
acknowledged  that  the  Federal 
government  can  preempt  State  law,  but 
did  not  believe  that  preemption  was 
justified  in  this  context.  Specifically,  the 
commenter  did  not  find  explicit 
statutory  language  authorizing 
peremption,  nor  the  existence  of  "a 
regulatory  scheme  so  pervasive  as  to 
imply  (a  Federal)  intent  to  occupy  a 
particular  field."  Neither  did  the 
commenter  believe  that  preemption 
would  be  justified  due  to  a  conflict 
between  State  law  and  section  2(b). 

HUD  Response.  HUD  agrees  that  this 
rulemaking,  which  seeks  to  implement 
the  explicit  statutory  directive  of  section 
2(b),  may  have  direct  effects  on  States 
and  localities.  The  Federalism 
implications  of  the  rulemaking, 
however,  derive  solely  from  the 
statutory  text  and  substance  of  section 
2(b).  The  scope  of  the  rule  is  exclusively 
concerned  with  implementation  of  the 
statutory  resident  board  membership 
requirement. 

HUD  believes  that  this  rulemaking  is 
necessary  to:  (1)  Provide  guidance  to 
PHAs  in  fulfilling  this  requirement;  (2) 
minimize  the  potential  burdens  on 
States  and  local  governments  in  carrying 
out  the  statutory  mandate;  and  (3) 
ensure  that  the  Federal  objective  of 
increasing  resident  involvement  in 
public  housing  is  achieved.  In  most 
instances  where  section  2(b)  provides 
HUD  with  the  flexibility  to  leave  a 
matter  to  the  discretion  of  a  State  or 
locality,  HUD  has  elected  to  do  so.  As 
is  noted  in  the  summary  of  comments 
below,  many  commenters  requested 
additional  regulatory  guidance  on  a 
variety  of  matters  related  to  the  statutory 
resident  board  membership 
requirement.  In  most  of  these  instances, 
HUD  has  declined  to  adopt  the 
suggestion  made  by  the  commenters  on 
the  basis  that  States  and  localities 
should  have  flexibiUty  in  implementing 
the  requirements  of  section  2(b).  In  one 
instance,  HUD  decided  not  to  include 
two  sections  of  the  proposed  rule 
(§§964.435  and  964.440)  specifically  to 
provide  States  and  localities  with  the 
flexibility  to  reconfigure  their  PHA 
governing  boards  to  comply  with  the 
requirements  of  section  2(b)  in  a  manner 
best  suited  to  local  conditions. 

HUD  is  not  in  a  position  to  determine 
the  Constitutionality  of  section  2(b). 
However,  HUD  has  concluded  that 
section  2(b)  preempts  any  conflicting 
State  laws  regarding  PHA  board 
membership.  This  final  rule  reflects  this 
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statutory  preemption,  and  does  not 
constitute  a  decision  on  HUD's  part  to 
preempt  State  law  through  its 
rulemaking  authority. 

Executive  Order  12612,  Federalism, 
was  issued  on  October  30, 1987  (52  FR 
41685).  The  Order  requires  that 
executive  branch  agencies  take 
Federalism  concerns  into  account  when 
developing  and  implementing  agency 
policy  initiatives  that  have  substantial, 
direct  effects  on  States  or  their  political 
subdivisions,  or  on  the  relationship  or 
distribution  of  power  among  the  various 
levels  of  government.  Section  4  of 
Executive  Order  12612  contains  special 
provisions  governing  the  preemption  of 
State  law  by  Federal  statutes  and 
regiUations.  Specifically,  section  4  of  the 
Order  provides  that: 

To  the  extent  permitted  by  law,  Executive 
departments  and  agencies  shall  construe,  in 
regulations  and  otherwise,  a  federal  statute  to 
preempt  State  law  only  when  the  statute 
contains  an  express  preemption  provision  or 
there  is  some  other  firm  and  palpable 
evidence  compelling  the  conclusion  that  the 
Ckingress  intended  preemption  of  State  law, 
or  when  the  exercise  of  State  authority 
directly  conflicts  with  the  exercise  of  Federal 
authority  under  the  Federal  statute. 

Although  section  2(b)  does  not 
expressly  provide  for  the  preemption  of 
State  laws  governing  PHA  board 
membership,  HUD  has  concluded  that 
"firm  and  palpable"  evidence  exists  for 
concluding  that  the  Congress  intended 
the  preemption  of  State  law  in  those 
cases  where  the  "State  authority  directly 
conflicts"  with  the  Federal  resident 
board  membership  requirement. 

The  first  reason  for  HUD's  conclusion 
is  the  statutory  language  of  section  2(b). 
The  statutory  resident  board 
membership  requirement  is  explicit: 

Except  as  provided  *  *  *  the  membership 
of  the  board  of  directors  or  similar  governing 
body  of  each  (PHA)  shall  contain  not  less 
than  1  member  •  •  *  who  is  directly  assisted 
by  the  (PHA). 

The  exceptions  referred  to  are:  (1)  For 
small  PHAs  with  less  than  300  units; 
and  (2)  for  PHAs  in  States  that  require 
that  PHA  board  members  be  full-time 
salaried  employees.  The  two  statutory 
exceptions  reflect  Congressional 
awareness  that  the  resident  board 
membership  requirement  may  be 
burdensome  for  small  PHAs  or  conflict 
with  certain  State  requirements. 
Nevertheless,  the  Congress  elected  to 
provide  exceptions  only  for  the  two 
narrow  situations  described  above. 
Accordingly,  HUD  has  concluded  that 
the  statutory  language  of  section  2(b) 
contains  finn  and  padpable  evidence 
that  the  Congress  intended  the  resident 
board  membership  requirement  to  be 


broadly  applicable,  regardless  of 
conflicting  State  law. 

HUD's  second  reason  for  its 
conclusion  is  based  on  the  dominant 
Federal  interest  in  the  public  and 
assisted  housing  programs  administered 
imder  the  1937  Act.  HUD's  August  22. 
1988  (53  FR  31926)  notice 
implementing  Executive  Order  12612 
provides  that  HUD  will  infer 
preemption  where  "the  field  is  one  in 
which  Federal  interest  is  sufficiendy 
dominant  to  provide  firm  and  palpable 
evidence  that  Congress  intended  to 
preclude  enforcement  of  State  laws  on 
the  same  subject."  HUD  beheves,  for  the 
following  reasons,  that  the  section  2(b) 
requirements  satisfy  this  test. 

The  1937  Act,  a  Federal  statute, 
establishes  the  basic  framework  for  most 
of  the  public  and  assisted  housing 
programs  operated  by  PHAs  throughout 
the  coimtry.  HUD  is  the  Federal  agency 
responsible  for  establishing  and 
enforcing  the  regulatory  and  contractual 
requirements  necessary  to  carrying  out 
the  purposes  of  the  1937  Act.  With  few 
exceptions,  HUD  is  the  primary  source 
of  funding  for  public  housing 
developments  assisted  under  the  1937 
Act.  Given  this  dominant  Federal  role  in 
the  administration  of  1937  Act 
programs,  HUD  has  concluded  that 
section  2(b)  preempts  any  conflicting 
State  laws  governing  PHA  board 
membership. 

Further,  as  one  of  the  commenters 
acknowledges,  the  Federal  government 
may  establish  conditions  on  the  receipt 
of  Federal  funds.  For  the  recipients  of 
the  Federal  funds,  these  conditions 
preempt  any  conflicting  State  or  local 
requirements.  As  this  final  rule  makes 
clear,  the  resident  board  member 
requirement  is  a  condition  to  the  receipt 
of  funding  under  the  1937  Act.  For 
example,  the  requirements  of  section 
2(b)  apply  solely  to  PHAs  that  have  an 
ACC  with  HUD  or  that  administer 
tenant-based  rental  assistance  imder 
section  8  of  the  1937  Act  (see  §  964.405). 
Additionally,  resident  participation  is 
required  only  for  those  PHA  board 
decisions  related  to  Federally  funded 
public  housing  and  Section  8  tenant- 
based  assistance  programs.  The 
requirements  of  section  2(b)  do  not 
extend  to  PHA  board  decisions  that 
exclusively  affect  other  types  of  housing 
assistance,  or  that  do  not  regard  housing 
assistance.  (See  §  964.430(a)(2).)  As  a 
condition  of  1937  Act  funding,  the 
statutory  resident  board  member 
requirement  supersedes  any  conflicting 
State  or  local  requirements  regarding 
PHA  board  membership  for  those  PHAs 
receiving  assistance  under  the  1937  Act. 


D.  Other  General  Comments  Regarding 
the  Proposed  Rule 

Comment:  Stipends  and  Per  Diems 
Should  be  Excluded  from  Income.  Two 
commenters  wrote  that  stipends  and 
per-diem  expenses  are  common  for  PHA 
board  members.  The  commenters 
suggested  that  HUD  exclude  these  items 
from  the  income  of  the  resident  board 
member.  Otherwise,  the  board  member 
would  risk  an  increase  in  rent,  which  is 
calculated  based  on  resident  income. 

HUD  Response.  HUD  agrees  that 
counting  such  stipends  as  "income"  for 
the  purposes  of  determining  rent  could 
serve  as  a  deterrent  to  residents  who 
would  otherwise  be  interested  in 
serving  on  the  PHA  Board.  HUD  is 
addressing  this  issue  in  the  final  rule  on 
Admission  and  Occupancy  to  reflect 
that  stipends  for  services  rendered  as  a 
resident  board  member  are  to  be  treated 
as  resident  services  stipends,  which  are 
exempted  from  a  resident's  income  to 
the  extent  other  such  stipends  are 
exempt.  (For  additional  details 
regarding  the  Admission  and 
Occupancy  rule,  see  the  proposed  nde 
published  on  April  30, 1999  (64  FR 
23460).) 

Comment:  What  happens  to  a  resident 
board  member  who  is  no  longer 
"directly  assisted"  by  the  PHA?  Several 
commenters  asked  whether  a  resident 
who  is  no  longer  directly  assisted  by  the 
PHA  (due  to  eviction,  etc.)  could 
continue  to  serve  on  the  PHA  board. 
Some  of  the  commenters  wrote  that 
requiring  the  resident  to  leave  the  board 
might  conflict  with  State  or  local 
requirements  governing  the  selection 
and  removal  of  board  members.  Other 
commenters  asked  whether  the  resident 
who  replaces  the  removed  board 
member  would  complete  the  original 
board  membership  term  or  start  a  new 
term. 

HUD  Response.  A  resident  board 
member  who  ceases  to  be  directly 
assisted  by  the  PHA  is  no  longer  an 
"eligible  resident"  as  defined  in 
§  964.410.  Such  a  board  member  may  be 
removed  from  the  PHA  board  for  that 
cause,  where  such  action  is  permitted 
under  State  or  local  law.  State  laws  and 
PHA  policies  should  be  changed,  where 
necessary,  to  reflect  that  resident  board 
members  who  cease  to  be  directly 
assisted  by  the  PHA  may  be  removed 
from  the  board  for  cause.  Alternatively, 
the  board  member  may  be  allowed  to 
complete  his/her  current  term  as  a 
member  of  the  PHA  governing  board. 
However,  the  board  member  may  not  be 
re-appointed  (or  re-elected)  to  the 
governing  board  for  purposes  of  serving 
as  the  statutorily  required  resident 
board  member. 
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Comment:  Final  rule  should  provide 
for  the  removal  of  disruptive  resident 
board  members.  One  commenter 
suggested  that  HUD  revise  the  proposed 
rule  to  provide  for  the  removal  of  unruly 
or  disruptive  resident  PHA  board 
members. 

HUD  Response.  As  previously  noted, 
section  2(b)  of  the  1937  Act  and 
§  964.430  of  this  final  rule,  provide  that 
a  resident  board  member  is  a  full 
member  of  the  governing  board.  As  a 
full  member,  the  resident  board  member 
is  subject  to  the  same  rules  regarding 
behavior  as  any  other  board  member. 
HUD  does  not  see  any  need  to  impose 
additional  procediu«s  regulating  the 
behavior  of  resident  board  members. 
Moreover,  the  imposition  of  such 
procedures  specific  to  resident  board 
members  would  imdermine  the  resident 
board  member's  position  as  a  full 
member  of  the  governing  board  and 
would  run  counter  to  Congress'  intent  in 
enacting  the  resident  board  member 
requirement. 

Comment:  Final  rule  should  contain  a 
mechanism  for  resident  complaints, 
investigation,  and  consequences  of  PHA 
noncompliance.  One  commenter  made 
this  suggestion. 

HUDResponse.  HUD  has  not  adopted 
the  change  suggested  by  this 
commenter.  PHAs  that  fail  to  comply 
with  the  requirements  of  this  final  rule 
are  subject  to  the  same  noncompliance 
and  enforcement  procedures  that  apply 
to  other  1937  Act  requirements. 
Consequently,  HUD  does  not  see  the 
need  to  implement  additional 
compliance  procedures. 

Comment:  Rule  should  provide  for 
training  and  provision  of  resources  to 
resident  board  member.  Two 
commenters  wrote  that  the  final  rule 
should  provide  for  the  training  of 
resident  board  members  by  an 
independent  training  entity  on  all 
aspects  of  PHA  operations.  The 
commenters  also  suggested  that  resident 
board  members  should  be  provided  with 
adequate  resources  (office  space,  phone, 
photocopier,  etc.)  to  carry  out  their 
duties. 

HUD  Response.  HUD  has  not  changed 
the  rule  to  reflect  this  request.  Resident 
board  members  are  to  be  treated  as  any 
other  member  of  the  governing  board.  If 
all  board  members  are  provided  with 
resources,  such  as  office  space  and 
office  equipment,  these  must  also  be 
made  available  to  the  resident  board 
member.  HUD  will  not,  however, 
require  that  PHAs  supply  additional 
resources  to  the  resident  board  member. 
HUD  continues  to  encourage  PHAs  to 
maintain  partnerships  to  provide 
training  to  residents  consistent  with 
§964.140. 


Comment:  What  happens  if  there  is 
only  one  resident  who  expresses  interest 
in  serving  on  the  board?  Several 
commenters  posed  this  question. 

HUD  Response.  Appointing 
authorities  are  not  required  to  appoint 
any  specific  member  to  the  board  of 
directors.  If  there  is  limited  interest 
among  residents  so  that  the  PHA  or 
appointing  authority  believes  there  is  no 
real  choice  in  who  becomes  a  board 
member,  the  PHA  or  appointing 
authority  may  undertake  outreach 
efforts  to  identify  a  pool  of  interested 
residents.  However,  a  PHA  is  required 
to  have  a  resident  on  its  board, 
regardless  of  the  number  of  residents 
who  are  interested. 

E.  Comments  Regarding  §  964.405 — 
Applicability 

Proposed  §  964.404  identifies  the 
types  of  assistance  to  which  the  resident 
board  membership  requirement  applies. 
The  proposed  rule  provides  that  new 
subpart  E  is  applicable  to  "any  [PHA] 
that  has  a  public  housing  annual 
contributions  contract  with  HUD  or  a 
housing  assistance  payments  contract 
with  HUD  under  section  8  of  the  United 
States  Housing  Act  of  1937  (42  U.S.C. 
1437f)." 

Comment:  Does  the  resident  board 
membership  requirement  apply  to  PHAs 
that  only  administer  Section  8 
assistance?  Several  commenters  asked 
whether  the  resident  board  membership 
requirements  are  applicable  to  PHAs 
that  do  not  administer  public  housing 
programs,  but  do  administer  Section  8 
assistance.  One  of  the  commenters 
wrote  that  the  wording  of  proposed 
§  964.405  is  confusing  because  it  refers 
to  a  Section  8  "housing  assistance 
payment  [HAP]  contract  with  HUD." 
The  conunenter  noted  that  under  the 
tenant-based  Section  8  program,  there  is 
no  HAP  contract  with  HUD.  Another 
commenter  noted  that  section  2(b) 
establishes  an  exception  for  small  PHAs 
based  on  the  number  of  "public  housing 
units"  operated  by  the  PHA.  According 
to  the  commenter,  this  statutory 
language  implies  that  PHAs  that  do  not 
operate  any  "public  housing  units"  are 
totally  exempt  from  the  resident  board 
membership  requirements. 

HUD  Response.  PHAs  that  only 
administer  Section  8  assistance  are 
subject  to  the  resident  board 
membership  requirement.  However, 
they  fall  within  the  category  of  PHAs 
with  less  than  300  public  housing  units, 
regardless  of  the  number  of  Section  8 
vouchers  they  administer.  This  means 
that  these  PHAs  are  exempt  from  the 
resident  board  member  requirement, 
provided:  (1)  They  have  given  adequate 
prior  notice  to  the  resident  advisory 


board  of  the  opportimity  for  a  resident 
to  become  a  resident  board  member,  and 
(2)  that  within  a  reasonable  time  of  such 
notice,  the  PHA  has  not  been  notified  of 
any  residents  who  are  interested  in  such 
participation.  This  rule  makes  the 
necessary  qualification  to  §  964.425, 
which  describes  the  "small  PHA" 
exception  to  the  resident  board  member 
requirement. 

The  final  rule  also  clarifies  that  the 
resident  board  membership  requirement 
applies  to  PHAs  that  "administer 
tenant-based  rental  assistance  under 
Section  8  of  the  1937  Act.  The  change 
is  in  response  to  the  conunenter  who 
noted  that  under  the  tenant-based 
Section  8  program  there  is  no  HAP 
contract  with  HUD. 

HUD  also  notes  that,  under  the 
interim  rule  on  PHA  Plans  published  in 
the  Federal  Register  on  February  18, 
1998  (64  FR  8170),  all  PHAs  (including 
those  that  only  admiliister  Section  8 
assistance)  are  required  to  establish  a 
resident  advisory  board.  (The  PHA  Plan 
interim  rule  is  codified  at  24  CFR  part 
903.) 

F.  Comment  Regarding  §964.410 — 
Additional  Definitions 

Proposed  §  964.410  defines  various 
terms  that  are  applicable  to  the  resident 
board  membership  requirements 
described  in  new  24  CFR  part  964, 
subpart  E. 

Comment:  Definition  of  "directly 
assisted"  should  be  narrowed/ 
broadened.  Proposed  §  964.410  defines 
"directly  assisted"  to  mean  "a  public 
housing  resident  or  a  participant  in  the 
tenant-based  section  8  program."  Two 
commenters  objected  to  this  definition. 
One  of  the  commenters  suggested  that 
the  scope  of  the  definition  be  narrowed 
to  only  include  Federal  programs.  The 
commenter  noted  that  many  PHAs 
administer  State  housing  programs  that 
should  not  be  subject  to  Federal 
requirements.  However,  the  second 
commenter  suggested  that  the  definition 
include  all  persons  assisted  by  the  PHA, 
including  those  assisted  under 
Department  of  Agriculture  Riual 
Development  projects. 

HUD  Response.  The  final  rule  clarifies 
that  "directly  assisted"  means  residing 
'in  public  housing  or  receiving  Section  8 
tenant-based  assistance.  Direct 
assistance  does  not  include  any  State- 
financed  housing  assistance  programs, 
section  8  project-based  assistance,  or 
Section  8  new  construction  assistance. 

Comment:  Definition  of  "elected 
board  member"  should  exclude 
residents  who  serve  on  PHA  board  as  a 
result  of  being  elected  to  another  office. 
The  proposed  rule  defines  "elected 
board  member"  to  mean  "either  a 
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member  of  the  govemmg  board  who  is 
elected  directly  to  the  governing  board 
or  who  serves  on  the  board  as  a  result 
of  being  elected  to  another  office" 
(emphasis  supplied).  One  commenter 
wrote  that  the  definition  shoiUd  be 
revised  to  exclude  resident  board 
members  who  serve  on  the  board  as  a 
result  of  being  elected  to  another  office. 
According  to  the  commenter,  including 
such  members  in  the  definition 
frustrates  the  democratic  electoral 
process  contemplated  by  section  2(b). 

HUD  Response.  As  a  result  of  the 
decision  to  remove  §  964.435  from  the 
final  rule,  the  definition  of  the  term 
"elected  board  member"  is  no  longer 
necessary  and  has  also  been  removed 
from  the  final  rule.  This  comment  and 
the  following  discussion  are  included  in 
the  final  rule,  however,  because  the 
situation  where  a  resident  board 
member  may  serve  on  a  governing  board 
as  a  result  of  being  elected  to  another 
office  may  still  occur. 

There  are  a  number  of  jurisdictions  in 
which  certain  local  elected  officials  may 
also  act,  by  virtue  of  their  elected  office, 
as  members  of  the  PHA  governing 
board.  For  example,  a  city  council  may 
also  act  as  the  local  PHA  governing 
board.  In  cases  like  these,  when  a 
person  is  elected  to  the  city  council  they 
are  also,  automatically,  "elected"  to  the 
PHA  governing  board.  These  members 
have  dual  roles.  The  definition  of 
"elected  board  member"  in  the 
proposed  rule  makes  clear  that  these 
elected  officials  are  elected  board 
members.  If  a  PHA  resident  is  elected  to 
such  a  "dual-purpose"  local  office,  then 
that  resident  may  also  serve  as  the 
statutorily  required  resident  board 
member  imder  section  2(b). 

The  conmient  suggests  that  this 
creates  a  conflict  if  the  PHA  Plan 
provides  for  the  resident  board  member 
to  be  "elected  by  the  residents  direcdy 
assisted  by  the  (PHA)."  The  conflict 
appears  to  stem  from  the  fact  that  the 
resident  board  member  has  not  been 
directly  elected  by  the  residents,  as 
provided  for  in  the  PHA  Plan.  In  this 
case,  however,  there  is  no  conflict. 

The  requirement  to  have  at  least  one 
resident  board  member  is  mandatory, 
while  provision  for  direct  elections  is 
merely  permissive.  If  provided  for  in  the 
PHA  Plan,  section  2(b)  states  that  a 
resident  may  be  directly  elected  by 
residents.  Even  if  it  is  provided  for  in 
the  PHA  Plan,  section  2(b)  does  not 
require  the  direct  election  by  residents. 
Therefore,  if  a  resident  becomes  a  board 
member  by  virtue  of  holding  some  other 
elected  office,  that  resident  may  also 
qualify  as  the  statutorily  required  board 
member  imder  section  2(b),  even  though 
the  resident  was  not  directly  elected  by 


residents.  However,  the  locafity  is  free 
to  decide  that  the  "dual  purpose" 
resident  should  not  also  serve  as  the 
statutorily  required  resident  board 
member.  The  locality  could  then  hold 
the  election  provided  for  in  the  PHA 
Plan,  and  have  the  resident  board 
member  directly  elected  by  the  public 
housing  residents. 

Comment:  Definition  of  "eligible 
resident"  should  include  additional 
criteria.  Proposed  §964.410  provides 
that  a  resident  is  eligible  to  serve  on  a 
PHA  board  if  the  resident  "is  directly 
assisted  by  a  [PHA]  and  is  eighteen 
years  of  age  or  older."  Several 
conmienters  requested  that  the 
definition  provide  additional  eligibility 
criteria.  For  example,  one  of  the 
commenters  suggested  that  the  criteria 
for  board  membership  should  be  the 
same  as  for  membership  in  a  public 
housing  Resident  Council.  However,  the 
commenter  also  suggested  that  the 
Resident  Coimcil  eligibility 
requirements  at  §  964.125  should  be 
revised  so  that  residents  whose  names 
do  not  appear  on  the  lease  are  eligible 
for  board  membership.  Other 
commenters  recommended  that  only 
residents  in  good  standing  should  be 
eligible  for  PHA  board  membership. 
One  conunenter  suggested  that  any 
minimum  qualifications  for  PHA  board 
members  should  also  apply  to  residents. 
Another  commenter  requested 
clarification  on  whether  Section  8 
Existing  or  New  Construction  residents 
are  eligible  to  serve  on  a  PHA  board. 

HUD  Response.  In  response  to  these 
comments,  HUD  reevaluated  the 
requirements  contained  in  the  definition 
of  the  term  "eUgible  resident"  to  make 
sure  that  the  definition  was  appropriate 
and  capable  of  being  implemented  in  a 
fair  and  consistent  maimer.  HUD  is 
concerned  about  implementation  of  the 
resident  board  member  requirement 
being  delayed  because  of  conflicts  over 
secondary  issues  such  as  the  definition 
of  an  eligible  resident.  Accordingly, 
HUD  has  made  the  following  changes  to 
the  definition  of  "eligible  resident." 

HUD  has  decided  to  include  in  the 
definition  that  to  be  eligible,  a  resident 
must  be  named  in  the  lease.  The  reason 
for  this  change  is  to  make  clear  exactly 
who  may  become  a  resident  board 
member  and  to  avoid  any  possible 
conflicts  about  who  is  a  resident 
directly  assisted  by  a  PHA.  A  person  is 
a  resident  directiy  assisted  if  he  or  she 
is  are  listed  on  the  lease. 

HUD  agrees  with  the  commenters  who 
wrote  that  any  general  minimum 
qualifications  for  board  membership 
should  also  apply  to  residents.  HUD  has 
revised  the  proposed  rule  to  adopt  this 
suggestion.  However,  these 


requirements  cannot  excuse  a  PHA's 
failure  to  comply  with  the  requirements 
of  section  2(b).  A  PHA  must  have  at 
least  one  resident  board  member  despite 
these  minimum  qualifications.  Further, 
PHAs  and  localities  may  not  establish 
eligibility  requirements  for  board 
membership  that  are  solely  applicable  to 
residents. 

HUD  has  decided  not  to  include  a 
requirement  that  a  resident  be  in  good 
standing.  HUD  believes  that  the  term 
"good  standing"  may  be  defined  in 
different  ways  by  each  PHA  and  could 
be  used  to  exclude  a  resident  from 
participaunDn  without  good  cause.  Other 
than  the  requirement  that  a  resident 
must  be  named  in  the  lease,  the 
definition  of  "eligible  resident"  remains 
the  same  as  in  the  proposed  rule. 

G.  Comments  Regarding  §964.420 — 
Election  of  Resident  Board  Member 

Proposed  §  964.420  provides  that 
residents  directiy  assisted  by  a  PHA 
may  elect  a  resident  board  member,  if 
provided  for  in  the  PHA  Plan. 

Comment:  PHA  should  be  required  to 
advise  residents  of  election  procedures. 
One  commenter  suggested  that  a  PHA 
should  be  required  to  advise  all 
residents  of  the  election  procedures  in 
writing.  Another  commenter 
recommended  that  the  a  PHA  should  be 
required  to  certify  that  it  has  advised  the 
PHA  resident  advisory  board  that 
resident  board  members  may  be  elected. 

HUD  Response.  HUD  believes  tijat 
most  decisions  regarding  election 
procedure  should  be  determined  locally. 
However.  HUD  agrees  that  some 
minimal  standards  must  be  met. 
Accordingly,  HUD  has  revised  the 
proposed  rule  to  adopt  several  of  the 
relevant  provisions  of  24  CFR  964.130, 
which  describes  the  election  procedures 
for  public  housing  resident  councUs. 
Specifically,  the  final  rule  requires  that 
the  PHA  must  provide  residents  with  at 
least  30  days  advance  notice  for 
nominations  and  elections.  The  notice 
should  include  a  description  of  the 
election  procedures,  eligibility 
requirements,  and  dates  of  nominations 
and  elections.  Further,  any  election 
procedures  devised  by  the  PHA  must 
facilitate  fair  elections. 

Comment:  Resident  council  election 
procedures  should  be  incorporated  in 
final  rule.  One  commenter  suggested 
that  the  resident  coimcil  election 
procedures  described  in  §964.130 
should  be  incorporated  in  new  subpart 
E.  According  to  the  commenter,  this  will 
ensure  that  sufficient  notice  is  provided 
to  residents  before  elections,  and  that 
election  are  held  on  a  fair  and  frequent 
basis. 
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HUD  Response.  As  noted  in  the 
response  to  the  previous  comment,  HUD 
has  revised  the  proposed  rule  to  adopt 
several  of  the  relevant  provisions  of  24 
CFR  964.130,  which  describes  the 
election  procedures  for  public  housing 
resident  coimcils. 

Comment:  Final  rule  should  require 
the  election  of  resident  board  members. 
Several  commenters  wrote  that  the  final 
nUe  should  require  that  resident  board 
members  be  elected.  According  to  the 
commenters,  this  will  ensure  that  the 
board  membership  process  is  fair  and 
democratic. 

HUD  Response.  The  statute  provides 
that  the  decision  to  allow  an  elected 
resident  board  member  is  to  be  made 
locally.  Section  2(b)  does  not  establish 
a  right  to  an  elected  resident  board 
member,  it  merely  allows  for  the 
possibility  and  requires  that  this  choice 
become  part  of  the  PHA  Plan.  The 

gurpose  of  informing  residents  of  the 
ict  that  a  resident  board  member  may 
be  elected  is  to  allow  residents  to 
petition  their  PHAs  to  allow  elected 
resident  board  members.  In  the  end, 
however,  the  decision  to  allow  elected 
resident  board  members  is  a  local  one. 

H.  Comments  Regarding  §  964.425 — 
Exceptions 

Proposed  §  964.425  describes  the 
exceptions  to  the  resident  board 
membership  requirements.  Specifically, 
the  proposed  rule  exempts  PHAs  that 
are  not  governed  by  a  PHA  board,  or  are 
located  in  a  State  that  requires  board 
members  to  serve  on  a  full-time  salaried 
basis.  The  proposed  rule  also  provides 
that  PHAs  with  less  than  300  public 
housing  units  are  exempted  fit)m  the 
resident  board  member  requirement, 
provided  the  PHA  has:  (1)  Provided 
reasonable  notice  to  the  resident 
advisory  board  of  the  opportiinity  for 
residents  to  serve  on  the  governing 
board;  and  (2)  not  been  notified  of  the 
intention  of  any  resident  to  participate 
on  the  governing  board  within  a 
reasonable  time  of  the  resident  advisory 
board  receiving  the  notice. 

As  noted  in  Section  II  of  this 
preamble,  this  final  rule  reorganizes  the 
listing  of  the  exceptions  to  the  statutory 
resident  board  member  requirement. 
The  description  of  the  exception  for 
small  PHAs  is  still  located  in  §  964.425. 
The  other  two  exceptions — for  PHA 
boards  with  full-time  salaried  members 
and  for  PHAs  with  no  governing 
boards — have  been  relocated  to 
§  964.405  (which  describes  the  scope  of 
the  applicability  of  the  resident  board 
member  requirement). 

Comment:  Reasonable  notice  should 
be  provided  to  all  residents.  Several 
commenters  wrote  that  a  PHA  should  be 


required  to  provide  reasonable  notice  to 
all  residents,  not  just  the  resident 
advisory  board.  One  commenter  wrote 
that  the  notice  could  accompany  the 
monthly  rent  notifications,  or  the 
mailings  regarding  the  PHA  Plan 
process.  Another  commenter  suggested 
that  the  notice  could  be  posted  at  each 
public  housing  site  and  rental  office. 

Several  commenters  were  concerned 
that  PHAs  that  do  not  administer  public 
housing  programs  imder  the  1937  Act 
(but  do  admhiister  Section  8  assistance) 
might  not  be  able  to  comply  with  the 
notification  requirement.  According  to 
these  commenters,  such  agencies  do  not 
have  resident  advisory  boards. 

HUD  Response.  HUD  has  not 
incorporated  this  request  into  the  final 
rule.  Section  2(b)  of  the  1937  Act 
specifies  that  notice  must  be  given  to 
the  resident  advisory  board.  Section  2(b) 
does  not  require  or  provide  for  the 
notification  of  all  public  housing 
residents.  The  procedures  for  ensuring 
that  residents  are  made  aware  of  the 
opportunity  to  participate  on  the  PHA 
board  should  be  determined  locally 
(including  how  the  resident  advisory 
board  will  notify  the  residents  of  such 
opportunities,  and  when  that  notice 
needs  to  be  given). 

In  response  to  the  commenters 
concerned  about  the  ability  of  PHAs  that 
do  not  administer  1^37  Act  public 
housing  programs  to  comply  with  the 
notification  requirements,  HUD  again 
notes  that  its  interim  rule  on  PHA  Plans 
(February  18, 1999;  64  FR  8170)  requires 
that  all  PHAs  establish  resident  advisory 
boards  (see  §  901.13(b)  of  the  interim 
rule). 

Comment:  Final  rule  should  specify 
what  constitutes  a  "reasonable  time". 
To  qualify  for  exemption,  small  PHAs 
must  also  provide  residents  with  a 
"reasonable  time"  to  express  their 
intention  to  participate  on  the  governing 
board.  Several  commenters  suggested 
that  the  final  rule  should  specify  what 
constitutes  a  "reasonable  time."  Two 
commenters  recommended  that  the  rule 
provide  for  a  45-day  period.  Another 
commenter  suggested  a  120-day  period. 
One  of  the  commenters  suggested  that 
PHAs  provide  residents  with  written 
procedures  for  indicating  their  interest 
in  serving  on  the  governing  board. 

HUD  Response.  In  developing  this 
final  rule  (and  the  June  23, 1999 
proposed  rule),  HUD  wished  to  provide 
PHAs  with  flexibility  in  implementing 
the  resident  board  member  requirement. 
The  language  of  this  final  rule  tracks  the 
statutory  language  of  section  2(b)  and 
requires  that  PHAs  must  provide 
residents  with  a  reasonable  time  to 
express  their  interest  in  serving  on  the 
PHA  governing  board.  HUD  does  not 


believe  it  woidd  be  appropriate  to 
dictate  by  regulation  exactly  how  much 
time  is  "reasonable,"  nor  what 
procedures  should  govern  resident 
expressions  of  interest.  HUD  defers  to 
PHAs  to  make  these  determinations  on 
a  local  basis.  However,  HUD  agrees  that 
a  minimum  time  period  should  be 
established  to  ensure  that  residents  have 
adequate  time  to  indicate  their  interest. 
Accordingly,  this  final  rule  provides 
that  the  "reasonable  time"  provided  by 
PHAs  must  not  be  less  than  30  days. 

Comment:  HUD  should  establish 
additional  exemptions.  Several 
commenters  advocated  that  HUD 
expand  the  list  of  exceptions  to  the 
resident  board  membership 
requirement.  For  example,  one 
commenter  recommended  that  HUD 
should  exempt  PHAs  with  less  than  500 
public  housing  imits.  Two  commenters 
suggested  that  the  final  rule  exempt 
PHAs  already  subject  to  State  or  local 
resident  board  membership 
requirements.  Another  commenter 
wrote  that  HUD  should  extend  the 
exemption  for  full-time  salaried  PHA 
boards  to  include  part-time  board 
members.  Several  commenters 
advocated  the  exemption  of  PHAs  that 
do  not  administer  public  housing  or 
Section  8  programs  as  their  principal 
means  of  providing  housing  assistance. 

Several  commenters  wrote  that  PHA 
boards  consisting  of  elected  officials 
(such  as  city  coimcil  members  or  county 
commissioners)  should  not  be  subject  to 
the  resident  board  membership 
requirements.  These  commenters  noted 
that  these  officials  often  take  oaths  of 
office  and  are,  therefore,  subject  to  a 
different  standard  of  accountability  than 
a  public  housing  resident.  Other 
commenters  advocated  an  exemption  for 
elected  PHA  boards. 

HUD  Response.  Section  2(b)  provides 
clear  and  narrow  exceptions  to  the 
resident  board  member  requirement. 
The  statute  does  not  provide  HUD  with 
the  authority  to  establish  additional 
exceptions. 

Coirunent:  Small  PHAs  should  be 
required  to  comply  with  resident  board 
membership  requirement.  One 
commenter  wrote  that  all  PHAs,  even 
those  with  under  300  imits,  should  be 
required  to  include  a  resident  member 
on  the  governing  board.  Another 
commenter  iirged  that  HUD  not  revise 
the  proposed  rule  to  expand  the  list  of 
exceptions. 

HlID  Response.  The  statutory 
language  of  section  2(b)  expUcitly 
exempts  small  PHAs  with  less  than  300 
units  from  the  resident  board 
membership  requirement  if  they  follow 
certain  procedures.  Accordingly,  HUD 
does  not  have  the  statutory  authority  to 
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adopt  the  suggestion  made  by  the 
conunenter. 

/.  Comments  Regarding  §  964.430— 
Nondiscrimination 

Proposed  §964.430  provides  that  a 
"resident  board  member  is  a  full 
member  of  the  governing  board." 
Further,  proposed  §  964.430(c)  provides 
that  a  PHA  board  "may  not  exclude  any 
resident  board  member  from 
participating  in  any  matter  before  the 
governing  board  on  the  groimds  that  the 
resident  board  member's  lease  with  the 
[PHA]  either  results  or  may  result  in  a 
conflict  of  interest,  imless  the  matter  is 
clearly  applicable  to  the  resident  board 
member  only  in  a  personal  capacity." 

Comment:  State  or  local  conflict  of 
interest  requirements  should  be 
applicable  to  resident  board  members. 
Several  conunenters  objected  to  the 
proposed  conflict  of  interest  language 
quoted  above.  According  to  these 
conunenters,  the  proposed  rule  is  not 
strict  enough,  and  would  allow 
residents  to  unfairly  benefit  from  their 
policy  quaking  position.  The 
conunenters  suggested  that  State  and 
local  conflict  of  interest  requirements, 
which  apply  to  the  other  members  of  the 
PHA  board,  should  also  be  applicable  to 
resident  board  members. 

HUD  Response.  Section  2Cb)  of  the 
1937  Act  makes  clear  that  resident 
board  members  must  be  treated  as  full 
members  of  the  PHA  governing  board. 
In  implementing  this  requirement,  HUD 
has  attempted  to  address  possible 
conflicts  of  interest  issues  by  providing 
a  resident  may  not  take  part  in  any 
decisions  or  activities  that  relate 
specifically  to  that  resident  in  a 
personal  capacity.  However,  section  2(b) 
is  clear  that  a  resident  must  not  be 
precluded  from  board  membership  and 
activities  based  on  his  or  her  status  as   . 
a  resident  of  public  housing  or  a 
recipient  of  Section  8  tenant-based 
assistance. 

Comment:  Suggested  clarification  to 
conflict  of  interest  provision.  One 
commenter  suggested  that  the  language 
of  proposed  §  964.430(c)  be  clarified  to 
provide  that  a  resident  may  vote  on  all 
matters  of  general  applicability, 
including  issues  regarding  rents.  The 
commenter  recommended  the  following 
addition  to  the  proposed  regulatory 
language:  "*  *  *  imless  the  matter  is 
clearly  applicable  to  the  resident  board 
member  only  in  a  personal  capacity 
which  applies  uniquely  to  that  member 
and  not  generally  to  residents  or  to  a 
subcategory  of  residents"  (emphasis 
supplied  to  indicate  additional 
language).  Another  commenter 
suggested  that  HUD  issue  additional 
guidance  regarding  the  conflict  of 


interest  governing  resident  participation 
on  a  PHA  board.  The  commenter  wrote 
that  such  guidance  woidd  prevent 
misinterpretation  of  the  conflict  of 
interest  provisions  and  facilitate 
compliance  with  these  requirements. 

Hl/D  Response.  HUD  has  revised  the 
rule  generally  to  adopt  the  language 
suggested  by  the  first  commenter.  HUD 
agrees  with  the  commenter  that  the 
addition  of  this  language  clarifies  the 
conflict  of  interest  requirements,  and 
will  assist  PHAs  and  residents  to 
comply  with  these  provisions.  HUD 
believes  that  the  regulatory  language  of 
revised  §  964.430(c)  makes  clear  that  a 
resident  board  member  may  take  part  in 
any  matters  before  the  board  so  long  as 
that  matter  is  not  applicable  to  that 
resident  in  a  personal  capacity.  A 
resident  board  member  may  only  be 
excluded  fi-om  participation  in  a  matter 
that  uniquely  applies  to  that  resident, 
and  the  resident  may  be  involved  in  any 
matter  that  is  generally  applicable  to 
residents. 

HUD  wishes  to  reiterate  that  having  a 
lease  with  the  PHA  does  not  constitute 
a  conflict  of  interest  for  the  resident 
board  member.  If  such  a  lease  could  be 
viewed  as  constituting  a  conflict  of 
interest,  the  intent  of  section  2(b)  would 
be  firustrated.  Under  such  an 
interpretation,  no  resident  with  a  lease 
with  the  PHA  woidd  be  able  to  serve  on 
its  governing  board.  HUD  also  wishes  to 
clarify  that,  for  similar  reasons,  the 
board  member's  status  as  a  public 
housing  resident  or  recipient  of  Section 
8  tenant-based  assistance  does  not 
constitute  a  conflict  of  interest.  Such  an 
interpretation  would  prevent  residents 
directly  assisted  by  the  PHA  bom 
serving  on  the  governing  board. 

In  response  to  the  second  commenter, 
HUD  may  issue  additional  guidance 
regarding  the  conflict  of  interest 
provisions  (or  other  provisions  of  this 
final  rule)  as  necessary.  Such  guidance 
may  be  issued  in  a  handbook.  Federal 
Register  notice,  or  other  appropriate 
means. 

Comment:  Resident  participation 
should  be  limited  to  Federal  programs. 
Several  conunenters  noted  that  PHAs 
administer  non-Federal  housing 
programs.  These  conunenters 
recommended  that  the  final  rule  limit 
the  participation  of  the  resident  board 
members  to  those  decisions  regarding 
Federal  assistance. 

HUD  Response.  This  final  rule 
clarifies  that  a  resident  board  member 
must  be  allowed  to  take  part  in 
decisions  related  to  the  administration, 
operation,  and  management  of  Federal 
public  housing  programs  and  Section  8 
tenant-based  rental  assistance  programs. 
This  rule  does  not  extend  to  matters 


that:  (1)  Exclusively  relate  to  other  types 
of  housing  assistance  (such  as  State 
financed  housing  assistance);  or  (2)  do 
not  involve  housing  assistance  (as  may 
occiu  where  the  city  or  county 
governing  body  also  serves  as  the  PHA 
board).  However,  a  PHA  may  choose  to 
expand  the  scope  of  resident  member 
involvement  to  matters  not  covered  by 
this  rule. 

/.  Comments  Regarding  §  964.435 — 
Initial  Implementation  of  Resident 
Board  Member  Requirement 

Proposed  §  964.435  provides  that  if 
the  PHA  board  consists  of  appointed 
board  members,  the  first  seat  on  the 
board  that  becomes  open  on  or  after 
October  1, 1999,  would  have  to  be  filled 
by  an  eligible  resident.  If  the  board 
consists  of  elected  board  members,  the 
chief  executive  officer  of  the  unit  of 
general  local  government  whose 
jiuisdiction  coincides  most  directly 
with  the  jurisdiction  of  the  PHA  woiUd 
have  to  create  at  least  one  additional 
seat  on  the  board,  by  December  31, 
1999,  and  would  have  to  fill  that  seat 
with  an  eUgible  resident.  In  the  case  of 
multi-jiuisdictional  PHAs,  the  chief 
executive  officers  of  each  unit  of  general 
local  government  that  comprises  the 
jurisdiction  of  the  PHA  would  be  jointly 
responsible  for  creating  and  filling  any 
additional  seats. 

HUD  received  a  niunber  of  public 
comments  on  the  initial  implementation 
procedures  described  in  proposed 
§  964.435.  Several  of  these  conunenters 
raised  the  Federalism  concerns 
siunmarized  in  section  m.C  of  this 
preamble.  As  noted,  HUD  has 
responded  to  these  concerns  by  not 
including  §  964.435  in  the  final  rule.  In 
developing  the  regulations 
implementing  section  2{b),  HUD  wished 
to  grant  PHAs  and  localities  flexibility 
in  complying  with  the  resident  board 
member  requirement.  Rather  than 
specifying  regulatory  procedures  for  the 
appointment  of  residents  to  a  PHA 
board,  HUD  has  decided  to  leave  these 
procediues  to  each  locality.  HUD  is 
mindful  of  the  implementation 
difficulties  presented  by  the  statutory 
resident  board  member  requirement, 
and  encourages  the  development  of 
local  solutions  to  these  problems. 

Several  conunenters  raised  question^^ 
or  issues  about  the  specific  procedures 
described  in  proposed  §  964.435.  As  a 
result  of  the  decision  not  to  include 
§  964.435  in  the  final  rule,  these  public 
comments  are  no  longer  applicable  to 
this  final  rule  and  are  not  discussed  in 
the  summary  below. 

Comment:  May  a  PHA  choose  to  elect 
a  resident  board  member  in  a 
jurisdiction  where  PHA  board  members 
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are  typically  appointed?  One 
commenter  posed  this  question. 

HUD  Response.  The  statutory 
language  of  section  2fb)  is  clear — 
residents  directly  assisted  by  the  a  PHA 
may  elect  a  resident  board  member,  if 
provided  for  in  the  PHA  Plan.  A  PHA 
could,  therefore,  choose  to  elect  a 
resident  board  member  in  a  jurisdiction 
where  PHA  board  members  are  usually 
appointed.  The  winner  of  the  election 
would  then  be  appointed  and  serve  as 
the  statutorily  required  board  member 
under  section  2(b).  However,  the  choice 
to  hold  such  an  election  would  need  to 
be  provided  for  in  the  PHA  Plan. 

Conunent:  HUD  should  postpone 
implementation  date  until  July  1,  2000. 
Several  commenters  wrote  that  the 
implementation  dates  provided  in  the 
proposed  rule  are  imrealistic.  The 
commenters  noted  that  many 
jurisdiction  will  have  to  revise  their 
local  laws  in  order  to  permit  the 
appointment  of  a  resident  board 
member.  The  conunenters  suggested 
that  HUD  delay  the  implementation 
dates  to  permit  localities  to  conform 
their  laws  governing  the  selection  and 
appointment  of  board  members  to  the 
reqiiirements  of  section  2(b).  Several 
commenters  proposed  an 
implementation  date  of  July  1,  2000, 
which  reflects  the  probable  effective 
date  of  the  necessary  legislation. 

HUD  Response.  While  HUD  has 
decided  not  to  include  §  964.435  in  the 
final  rule,  section  503  of  the  Public 
Housing  Reform  Act  is  clear  that  the 
amendments  made  by  the  statute, 
including  the  resident  board  member 
requirement,  will  take  effect  beginning 
on  October  1, 1999.  HUD  believes  that 
implementation  of  section  2(b)  should 
occur  as  soon  as  possible  after  this  date 
if  a  PHA  is  not  already  in  compliance. 
Congress  provided  a  one  year  period 
from  enactment  to  implementation  to 
provide  PHAs  and  localities  with 
adequate  notice  of  the  resident  board 
member  requirements. 

Comment:  Implementation  should  be 
"phased-in".  Many  commenters 
suggested  that  HUD  "phase-in" 
implementation  of  the  board 
membership  requirement.  These 
commenters  wrote  that  the  final  rule 
should  allow  PHAs  to  implement  tha 
new  requirement  at  some  point  during 
a  specified  period  (the  next  5  board 
vacancies,  2  years,  etc.)  These 
commenters  feared  that  the  proposed 
implementation  schedule  might  force 
the  removal  of  the  most  knowledgeable 
PHA  board  member,  in  order  to  make 
room  for  a  resident. 

HUD  Response.  HUD  has  not  adopted 
the  change  suggested  by  these 
commenters.  As  noted  in  the  response 


to  the  previous  comment,  the  resident 
board  member  requirement  becomes 
effective  beginning  October  1, 1999. 
HUD  believes  that  implementation  of 
section  2(b)  should  occm  as  soon  as 
possible  after  this  date.  All  covered 
PHAs  must  take  the  steps  necessary  to 
comply  with  this  requirement  if  they 
have  not  done  so  already.  It  has  been 
one  year  since  section  2(b)  became  law, 
providing  States  and  PHAs  time  to 
address  the  concerns  this  provision 
raises  and  to  determine  how  best  to 
implement  this  statutory  requirement. 

Comment:  Implementation  date 
should  not  be  postponed.  One 
commenter  advocated  that  HUD  adopt 
the  proposed  implementation  schedule 
without  change.  The  commenter  wrote 
that  implementation  should  not  be 
delayed. 

HUD  Response.  HUD  agrees  with  this 
commenter  that  implementation  of  the 
resident  board  member  requirement 
should  occur  as  soon  as  possible  after 
October  1, 1999.  All  covered  PHAs  must 
take  the  steps  necessary  to  comply  with 
this  requirement  if  they  have  not  done 
so  already.  As  noted  above.  States  and 
PHAs  have  had  time  to  address  the 
concerns  raised  by  section  2(b)  and  to 
determine  how  best  to  implement  this 
statutory  requirement. 

K.  Comments  Regarding  §  964.440 — 
Filling  an  Open  Board  Member  Seat 

Proposed  §  964.440  describes  the 
procedures  governing  the  filling  of  an 
open  board  seat  by  a  resident.  HUD 
received  a  number  of  public  comments 
on  proposed  §  964.440.  Several  of  these 
commenters  raised  the  Federalism 
concerns  summarized  in  Section  m.C  of 
this  preamble,  above.  As  noted,  HUD 
has  responded  to  these  concerns  by  not 
including  §  964.440  in  the  final  rule.  In 
developing  the  regulations 
implementing  section  2(b),  HUD  wished 
to  grant  PHAs  and  localities  with 
flexibility  in  complying  with  the 
resident  board  member  requirement. 
Rather  than  specifying  regidatory 
procedmes  for  the  appointment  of 
residents  to  a  PHA  board,  HUD  has 
decided  to  leave  these  procedures  to 
each  locality.  HUD  is  mindful  of  the 
implementation  difficulties  presented 
by  the  statutory  resident  board  member 
requirement,  and  encourages  the 
development  of  local  solutions  to  these 
problems. 

Several  commenters  raised  questions 
or  issues  about  the  specific  procedures 
described  in  proposed  §  964.440.  As  a 
result  of  the  decision  not  to  include 
§  964.440  in  the  final  rule,  these  public 
comments  are  no  longer  applicable  to 
this  final  nde  and  are  not  discussed  in 
this  summary. 


IV.  Findings  and  Certifications 

Environmental  Impact 

This  final  rule  does  not  direct, 
provide  for  assistance  or  loan  and 
mortgage  insiuance  for,  or  otherwise 
govern  or  regulate,  real  property 
acquisition,  disposition,  leasing, 
rehabilitation,  alteration,  demolition,  or 
new  construction,  or  establish,  revise,  or 
provide  for  standards  for  construction  or 
construction  materials,  manufactured 
housing,  or  occupancy.  Therefore,  under 
HUD'S  regulations  at  24  CFR  50.19(c)(1), 
this  rule  is  categorically  excluded  from 
environmental  review  under  the 
National  Enviromnental  Policy  Act  of 
1969  (42  U.S.C.  4321). 

Regulatory  Flexibility  Act 

The  Secretary  has  reviewed  this  final 
rule  before  publication  and  by 
approving  it  certifies,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small 
entities.  The  final  rule  implements 
section  505  of  the  Public  Housing 
Reform  Act  (42  U.S.C.  1437),  which 
requires  with  certain  exceptions,  that 
the  board  of  directors  or  similar 
governing  body  of  a  PHA  contain  not 
less  than  one  member  who  is  directly 
assisted  by  the  PHA.  Section  505  and 
this  final  rule  provide  flexibility  for 
smaller  PHAs  through  an  exception  for 
PHAs  that  have  less  than  300  public 
housing  imits.  Consequently,  HUD  does 
not  believe  that  this  final  rule  will  have 
a  significant  economic  impact  on  a   . 
substantial  number  of  small  entities. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531- 
1538)  (UMRA)  requires  Federal  agencies 
to  assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 
governments  and  on  the  private  sector. 
This  final  rule  does  not  impose,  within 
the  meaning  of  the  UMRA,  any  Federal 
mandates  on  any  State,  local,  or  tribal 
governments  or  on  the  private  sector. 

Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  imder  section  6(a)  of 
Executive  Order  12612  (captioned 
"Federalism"),  has  determined  that  the 
policies  contained  in  this  final  rule  will 
have  federalism  implications. 
Specifically,  the  requirement  that  the 
membership  of  the  board  of  directors  or 
similar  governing  body  of  a  PHA  must 
contain  not  less  Qian  one  member  who 
is  directly  assisted  by  the  PHA  will  have 
direct  effects  on  any  State  or  local  laws 
that  govern  the  organization  of  PHAs. 
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HUD  provided  copies  of  the  June  23, 
1999  proposed  nUe  to  each  of  the  50 
State  Attorney  Generals  and  specifically 
invited  their  comments  on  the  proposed 
regulatory  requirements.  HUD  has  also 
prepared  and  submitted  to  the  Office  of 
Management  and  Budget  a  Federalism 
Assessment  that  addresses  the 
Federalism  implications  raised  by  this 
rulemaking. 

Regulatory  Planning  and  Review 

The  Office  of  Management  and  Budget 
has  reviewed  this  rule  under  Executive 
Order  12866  (captioned  "Regulatory 
Planning  ^d  Review")  and  determined 
that  this  rule  is  a  "significant  regulatory 
action"  as  defined  in  section  3(fl  of  the 
Order  (although  not  an  economically 
significant  regulatory  action  imder  the 
Order).  Any  changes  made  to  this  rule 
as  a  result  of  that  review  are  identified 
in  the  docket  file,  which  is  available  for 
pubUc  inspection  diuing  regular 
business  hours  (7:30  a.m.  to  5:30  p.m.) 
at  the  Office  of  the  General  Counsel, 
Rules  Docket  Clerk,  Room  10276,  U.S. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410-0500. 

List  of  Subjects  in  24  CFR  Part  964 

Grant  programs — housing  and 
community  development.  Public 
housing,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  discussed  in  the 
preamble,  HUD  amends  24  CFR  part  964 
as  follows: 

PART  964— TENANT  PARTICIPATION 
AND  TENANT  OPPORTUNITIES  IN 
PUBUC  HOUSING 

1.  The  authority  citation  for  24  CFR 
part  964  is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1437, 1437d,  1437g. 
14371, 1437r,  14371,  and  3535(d). 

2.  Amend  §  964.3  as  follows: 

a.  Revise  paragraph  (a); 

b.  Redesignate  paragraph  (e)  as 
paragraph  (f);  and 

c.  Add  new  paragraph  (e). 

The  addition  and  revision  to  §  964.3 
read  as  follows: 

i964^    AppllcabUity  and  scope. 

(a)  The  policies  and  procediues 
contained  in  this  part  apply  to  any  PHA 
that  has  a  Pubhc  Housing  Annual 
Contribiitions  Contract  (ACC)  with 
HUD.  This  part,  except  for  subpart  E, 
does  not  apply  to  PHAs  with  housing 
assistance  payments  contracts  with 
HUD  irnder  section  8  of  the  U.S. 
Housing  Act  of  1937. 
***** 

(e)  Subpart  E  of  this  part  implements 
section  2^)  of  the  United  States 


Housing  Act  of  1937  (42  U.S.C.  1437), 
which 'provides  for  resident 
membership  on  the  board  of  directors  or 
similar  governing  body  of  a  PHA. 
Subpart  E  appUes  to  any  public  housing 
agency  that  has  a  public  housing  annual 
contributions  contract  with  HUD  or 
administers  tenant-based  rental  under 
section  8  of  the  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437f). 


§964.110    [Removed] 

2.  Remove  §964.110. 

3.  Add  subpart  E  to  read  as  follows: 

Subpart  E — Resident  Board  MemtMrs 

Sec. 

964.400  Purpose. 

964.405  Applicability. 

964.410  Additional  definitions. 

964.415  Resident  board  members. 

964.420  Resident  board  member  may  be 

elected. 

964.425  Small  public  housing  agencies. 

964.430  Nondiscrimination. 

Subpart  E — Resident  Board  IMembers 

S  964.400    Purpose. 

The  purpose  of  this  subpart  is  to 
implement  section  2(b)  of  the  United 
States  Housing  Act  of  1937  (42  U.S.C. 
1437). 

§964.405    Applicability. 

(a)  General.  Except  as  described  in 
paragraph  (b)  of  this  section,  this 
subpart  applies  to  any  public  housing 
agency  that  has  a  public  housing  annual 
contributions  contract  with  HUD  or 
administers  tenant-based  rental 
assistance  under  section  8  of  the  United 
States  Housing  Act  of  1937  (42  U.S.C. 
1437f). 

(b)  Exceptions.  The  requirements  of 
this  subpart  do  not  apply  to  a  pubUc 
housing  agency  that  is: 

(1)  Located  in  a  State  that  requires  the 
members  of  a  governing  board  to  be 
salaried  and  to  serve  on  a  full-time 
basis;  or 

(2)  Not  governed  by  a  governing 
board. 

{964.410    Additional  definitions. 

The  following  additional  definitions 
apply  to  this  subpart  only: 

Directly  assisted.  Directly  assisted 
means  a  public  housing  resident  or  a 
recipient  of  housing  assistance  in  the 
tenant-based  section  8  program.  Direct 
assistance  does  not  include  any  State 
financed  housing  assistance  or  Section  8 
project-based  assistance. 

Eligible  resident.  An  eligible  resident 
is  a  person: 

(1)  Who  is  directly  assisted  by  a 
public  housing  agency; 

(2)  Whose  name  appears  on  the  lease; 
and 


(3)  Is  eighteen  years  of  age  or  older. 

Governing  board.  Governing  board 
means  the  board  of  directors  or  similar 
governing  body  of  a  public  housing 
agency. 

Resident  board  member.  A  resident 
board  member  is  a  member  of  the 
governing  board  who  is  directly  assisted 
by  that  pubhc  housing  agency. 

§  964.41 5    Resident  board  members. 

(a)  General.  Except  as  provided  in 
§§  964.405(b)  and  964.425,  the 
membership  of  the  governing  board  of 
each  public  housing  agency  must 
contain  not  less  than  one  eligible 
resident  board  member. 

(b)  Resident  board  member  no  longer 
directly  assisted.  (1)  A  resident  board 
member  who  ceases  to  be  directly 
assisted  by  the  public  housing  agency  is 
no  longer  an  "eligible  resident"  as 
defined  in  §  964.410. 

(2)  Such  a  board  member  may  be 
removed  from  the  PHA  board  for  that 
cause,  where  such  action  is  permitted 
under  State  or  local  law. 

(3)  Alternatively,  the  board  member 
may  be  allowed  to  complete  his/her 
current  term  as  a  member  of  the 
governing  board.  However,  the  board 
member  may  not  be  re-appointed  (or  re- 
elected) to  the  governing  board  for 
purposes  of  serving  as  the  statutorily 
required  resident  board  member. 

(c)  Minimum  qualifications  for  board 
membership.  Any  generally  applicable 
qualifications  for  board  membership 
also  apply  to  residents,  unless  the 
appUcation  of  the  requirements  would 
result  in  the  governing  board  not 
containing  at  least  one  eligible  resident 
as  a  member.  Further,  PHAs  and 
localities  may  not  establish  eligibility 
requirements  for  board  membership  that 
are  solely  applicable  to  residents. 

§964.420    Resident  board  memtwr  may  be 
eiectsd. 

(a)  General.  Residents  directly 
assisted  by  a  pubUc  housing  agency  may 
elect  a  resident  board  member  if 
provided  for  in  the  pubUc  housing 
agency  plan,  adopted  in  accordance 
with  24  CFR  part  903. 

(b)  Notice  to  residents.  The  pubhc 
housing  agency  must  provide  residents 
with  at  least  30  days  advance  notice  for 
nominations  and  elections.  The  notice 
should  include  a  description  of  the 
election  procedures,  ehgibiUty 
requirements,  and  dates  of  nominations 
and  elections.  Any  election  procediues 
devised  by  the  pubhc  housing  agency 
must  facilitate  fair  elections. 

1 964.425    Small  public  housing  agencies. 
(a)  General.  The  requirements  of  this 
subpart  do  not  apply  to  any  public 
housing  agency  that: 
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(1)  Has  less  than  300  public  housing 
units  (or  has  no  public  housing  units): 

(2)  Has  provided  reasonable  notice  to 
the  resident  advisory  board  of  the 
opportunity  for  residents  to  serve  on  the 
governing  board; 

(3)  Has  not  been  notified  of  the 
intention  of  any  resident  to  participate 
on  the  governing  board  witMn  a 
reasonable  time  (which  shall  not  be  less 
than  30  days)  of  the  resident  advisory 
board  receiving  the  notice  described  in 
paragraph  (a)(3)  of  this  section;  and 

(4)  Repeats  the  requirements  of 
paragraphs  (a)(2)  and  (a)(3)  of  this 
section  at  least  once  every  year. 

(b)  Public  housing  agencies  that  only 
administer  Section  8  assistance.  A 
public  housing  agency  that  has  no 
public  housing  units,  but  administers 
Section  8  tenant-based  assistance,  is 
eUgible  for  the  exception  described  in 
paragraph  (a)  of  this  section,  regardless 
of  the  number  of  Section  8  vouchers  it 
administers. 

(c)  Failure  to  meet  requirements  for 
exception.  A  public  housing  agency  that 
is  otherwise  eligible  for  the  exception 
described  in  paragraphs  (a)  and  (b)  of 
this  section,  but  does  not  meet  the  three 
conditions  described  in  paragraphs 


(a)(2)  through  (a)(4)  of  this  section,  must 
comply  with  the  requirements  of  fhis 
subpart. 

§964.430    Nondiscrimination. 

(a)  Membership  status. — (1)  General. 
A  resident  board  member  is  a  full 
member  of  the  governing  board. 

(2)  Resident  participation  must 
include  matters  regarding  Federal 
public  housing  and  Section  8  tenant- 
based  assistance.  A  resident  board 
member  must  be  allowed  to  take  part  in 
decisions  related  to  the  administration, 
operation,  and  management  of  Federal 
public  housing  programs  and  Section  8 
tenant-based  rental  assistance  programs. 
This  rule  does  not  extend  to  matters 
that: 

(i)  Exclusively  relate  to  other  types  of 
housing  assistance  (such  as  State 
financed  housing  assistance);  or 

(ii)  Do  not  involve  housing  assistance 
(as  may  occiu'  where  the  city  or  county 
governing  body  also  serves  as  the  PHA 
board). 

(3)  Public  housing  agency  may 
expand  scope  of  resident  participation. 
A  public  housing  agency  may  choose  to 
expand  the  scope  of  resident  member 
involvement  to  matters  not  required 
imder  paragraph  (a)(2)  of  this  section. 


(b)  Residence  status.  A  governing 
board  may  not  prohibit  any  person  from 
serving  on  the  governing  board  because 
that  person  is  a  resident  of  a  public 
housing  project  or  is  assisted  imder 
section  8  of  the  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437f). 

(c)  Conflict  of  interest.  A  governing 
board  may  not  exclude  any  resident 
board  member  from  participating  in  any 
matter  before  the  governing  board  on  the 
grounds  that  the  resident  board 
member's  lease  with  the  public  housing 
agency,  or  the  resident  board  member's 
status  as  a  public  housing  resident  or 
recipient  of  Section  8  tenant-bised 
assistance,  either  results  or  may  result 
in  a  conflict  of  interest,  unless  the 
matter  is  clearly  applicable  to  the 
resident  board  member  only  in  a 
personal  capacity  and  applies  imiquely 
to  tbat  member  and  not  generally  to 
residents  or  to  a  subcategory  of 
residents. 

Dated:  October  14, 1999. 
Harold  Lucas, 

Assistant  Secretary  for  Public  and  Indian 

Housing. 

[FR  Doc.  99-27301  Filed  10-20-99;  8:45,am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  982 

[Dockat  No.  FR  4450  F  03] 
RIN  2577-AB96 

Renewal  of  Expiring  Annual 
Contributiona  Contracta  in  tt>e  Tenant- 
Baaad  Section  8  Program;  Formula  for 
Allocation  of  Houaing  Aaaiatanoe 

AGENCY:  Office  of  Public  and  Indian 
Housing.  HUD. 
ACTXM:  Final  rule. 

summary:  This  rule  specifies  the  method 
HUD  will  use  in  allocating  housing 
assistance  available  to  renew  expiring 
contracts  with  public  housing  agencies 
(PHAs)  for  Section  8  tenant-based 
housing  assistance.  As  required  by 
statute,  this  rule  is  the  product  of  a 
negotiated  rulemaking,  following 
implementation,  as  further  required  by 
statute,  of  a  HUD  notice  on  this  subject. 
EFFECTIVE  DATE:  November  22, 1999. 
FOR  FURTHER  »IF0RMAT10N  CONTACT: 
Robert  Dalzell,  Office  of  Public  and 
Indian  Housing,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW,  Room  4204,  Washington,  DC 
20410;  telephone  (202)  708-1380.  (This 
is  not  a  toll-free  number.)  Persons  with 
hearing  or  speech  impairments  may 
access  that  nimiber  via  TTY  by  calling 
the  Federal  Information  Relay  Service  at 
(800) 877-8339. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  statutory  provision  that  provides 
the  fbimdation  for  this  rule  is  section 
8(dd)  of  the  United  States  Housing  Act 
of  1937  (the  1937  Housing  Act)(42 
U.S.C.  1437(dd)),  as  added  by  section 
556(a)  of  the  Quality  Housing  and  Work 
Responsibility  Act  of  1998  (Pub.  L.  105- 
276, 112  Stat.  2461,  approved  October 
21, 1998)  ("Public  Housing  Reform 
Act").  The  new  section  8(dd)  directs 
HUD  to  establish  an  allocation  baseline 
amoimt  of  assistance  (budget  authority) 
to  cover  the  renewals,  and  to  apply  an 
inflation  factor  (based  on  local  or 
regional  factors)  to  the  baseline.  The 
new  provision  states  as  follows: 

(dd)  Tenant-Based  Contract  Renewals. — 
Subject  to  amounts  provided  in 
appropriation  Acts,  starting  in  fiscal  year 
1999,  the  Secretary  shall  renew  all  expiring 
tenant-based  annual  contribution  contracts 
under  this  section  by  applying  an  inflation 
factor  based  on  local  or  regional  factors  to  an 
allocation  baseline.  The  allocation  baseline 
shall  be  calculated  by  including,  at  a 
minimum,  amounts  sufficient  to  ensure 
continued  assistance  for  the  actual  number  of 


families  assisted  as  of  October  1, 1997,  with 
appropriate  upward  adjustments  for 
incremental  assistance  and  additional 
families  authorized  subsequent  to  that  date. 

Section  556(b)  of  the  Public  Housing 
Reform  Act  required  the  Department  to 
implement  section  8(dd)  of  the  1937 
Housing  Act  through  notice  not  later 
than  December  31, 1998,  and  to  issue 
final  regulations  on  the  allocation  of 
tenant-based  Section  8  annual 
contributions  contract  renewal  funding 
that  are  developed  through  the 
negotiated  rulemaking  process  no  later 
than  October  21, 1999. 

On  December  30, 1998,  the 
Department  issued  HUD  Notice  98-65  to 
implement  the  provision,  satisfying  the 
requirement  of  section  556(b)  to 
implement  the  new  provision  through 
Notice  not  later  than  December  31, 
1998.  The  Department  published  a 
notice  in  the  Federal  Register  on 
February  18, 1999,  advising  the  public 
of  the  provisions  of  HUD  Notice  98-65. 
The  Department  has  developed  this 
final  rule  implementing  the 
requirements  of  section  8(dd)  of  the 
1937  Housing  Act  through  a  negotiated 
rulemaking  process,  in  accordance  with 
the  statutory  requirements  of  section 
556. 

n.  Negotiated  Rulemaking 

HUD  convened  a  negotiated 
nilemaking  advisory  committee  to  assist 
in  developing  this  final  rule — ^the 
Section  8  Housing  Certificate  Fimd 
Negotiated  Rulemaking  Conunittee.  (See 
publication  of  notice  of  establishment  of 
the  Committee  on  April  26,  1999,  64  FR 
20232.)  The  charter  for  the  Committee 
stated:  "The  purpose  of  the  Committee 
is  to  discuss  and  negotiate  a  rule  that 
would  change  the  current  method  of 
distributing  funds  to  public  housing 
agencies  (PHAs)  for  purposes  of 
renewing  assistance  contracts  in  the 
tenant-based  Section  8  program.  The 
committee  will  consist  of  persons 
representing  stakeholder  interests  in  the 
outcome  of  the  rule."  Records  of  the 
advisory  conunittee's  deliberations  can 
be  foimd  at  http://www.hud.gov/pih/ 
pih.html. 

The  members  of  the  advisory 
committee  were  as  follows: 

Housing  Agencies 

Massachusetts  Department  of  Housing  and 

Community  Development,  Boston,  MA 
New  Jersey  Department  of  Community 

Affoirs,  Trenton,  NJ 
Southeastern  Minnesota  Multi-County 

Housing  and  Redevelopment  Authority, 

Wabasha,  MN 
Oklahoma  Housing  Finance  Agency, 

Oklahoma  City,  OK 
Fort  Worth  Housing  Authority,  Fort  Worth 

TX 


Minneapolis  Metropolitan  Council  Housing 

and  Redevelopment  Agency,  Saint  Paul. 

MN 
Santa  Cruz  County  Housing  Authority,  Santa 

Cruz,  CA 
Burlington  Housing  AuQiority,  Burlington, 

VT 
Michigan  State  Housing  Development 

Authority,  Lansing,  MI 
New  York  City  Housing  Authority,  NY,  NY 
Atlanta  Housing  Authority,  Atlanta,  GA 
Cincinnati  Metropolitan  Housing  Authority, 

Cincinnati,  OH 
Housing  Authority  of  the  City  of  Los  Angeles, 

Los  Angeles,  CA 
Stillwater  Housing  Authority,  Stillwater,  OK 
Spokane  Housing  Authority,  Spokane,  WA 
Jacksonville  Housing  Authority,  Jacksonville, 

Panama  City  Housing  Authority,  Bay  Coimty, 

FL 
Alameda  County  Housing  Authority, 

Hayward,  CA 
Housing  Authority  of  New  Orleans,  New 

Orleans,  LA 
Stustman  County  Housing  Authority, 

Stustman  County,  ND 

Public  Interest  Groups 

Center  on  Budget  and  Policy  Priorities, 

Washington,  DC 
New  Community  Corporation,  Newark,  NJ 
Disability  Rights  Action  Coalition  for 

Housing 
Section  8  Resident  Council  of  New  Orleans, 

Inc.,  New  Orleans,  LA 

Independent  Accounting  and  Consulting 
Firms 

Fenton,  Ewald  &  Associates,  PC 
IMRglobal — Orion  Consulting,  Inc. 

National/Regional  PHA  Associations 

National  Leased  Housing  Association 
(NLHA) 

National  Association  of  Housing  and 
Redevelopment  Officials  (NAHRO) 

Council  of  Large  Public  Housing  Authorities 
(CLPHA) 

Public  Housing  Authority  Directors 
Association  (PHADA) 

(Note  that  1.  Fenton,  Ewald  &  Associates,  PC 
was  made  an  alternate  due  to  its 
representative's  time  constraints  and  that 
the  Southeast  Regional  Section  Eight 
Housing  Association  (SERSHA)  was  added 
as  a  member  of  the  Conunittee] 

Federal  Government 

U.S.  Department  of  Housing  and  Urban 
Development 

The  Committee  met  in  Washington, 
DC,  on  April  27  and  28, 1999,  on  June 
2  and  3, 1999,  on  June  21  and  22, 1999, 
on  July  19  and  20, 1999,  on  August  19 
and  20, 1999  and  on  September  28  and 
29th,  1999.  (See  notices  of  meetings:  64 
FR  26923,  May  18, 1999  and  64  FR 
30450,  June  8, 1999.)  These  Committee 
meetings  were  led  by  Larry  Susskind 
and  David  Fairman  of  the  Consensus 
Building  Institute  ("CBI"),  as 
fecilitators/mediators.  Tom  Fee  and 
Michael  Lewis,  also  of  CBI,  assisted  in 
the  fecilitation/mediation.  Kelly 
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Davenport  of  CBI  provided  further 
assistance,  taking  minutes  of  the 
meetings. 

HUD  appreciates  the  active 
participation  in  this  negotiated 
rulem^ng  process  by  such 
knowledgeable  groups.  The  participants 
spent  many  days  reviewing  materials, 
working  with  others  in  small  groups  to 
prepare  draft  position  papers,  attended 
meetings  of  the  Committee,  and 
participated  in  teleconferences. 
Ultimately,  the  members  reached 
consensus  on  the  content  of  this  rule. 
During  the  course  of  their  deliberations, 
they  provided  valuable  advice  to  the 
Department  on  broader  issues,  not 
reflected  in  this  rule. 

m.  Discussion  of  Commeiits 

A.  General 

This  section  provides  a  brief  overview 
of  the  most  important  issues  discussed 
in  the  meetings  of  the  Committee  over 
the  course  of  its  deliberations.  This 
overview  of  the  issues  is  not  a  detailed 
recitation  of  the  more  than  12  days  of 
meetings  or  the  multiple  additional 
work  group  meetings/conference  calls 
that  took  place  during  the  term  of  the 
Committee's  charter  but  rather 
highlights  the  significant  issues 
considered  by  the  Conunittee.  In 
addition  to  providing  HUD  with 
recommendations  related  to  this 
regulation  on  the  methodology  for 
allocating  Section  8  renewal  funding, 
the  Committee  also  provided 
recommendations  on  related  issues 
(including  policy  on  ACC  reserves)  that 
HUD  intends  to  implement  through  a 
Federal  Register  Notice.  This  overview 
of  the  discussion  of  the  Committee 
focuses  ordy  on  the  issues  related  to  the 
regidation  itself  and  not  on  the  issues 
discussed  in  conjimction  with 
developing  separate  Notice(s). 

B.  Establishing  the  Baseline 

To  initiate  discussion  of  housing 
assistance  allocation  methods,  HUD 
staff  provided  background  information 
to  the  Committee  regarding  the  various 
methods  used  over  time  to  calculate 
renewals.  An  explanation  of  the  ciurent 
renewal  funding  Notice,  PIH  98-65 
(HA),  including  the  process  for  setting 
the  baseline  and  awarding  renewal 
funding  for  Fiscal  Year  1998,  was 
reviewed  by  HUD  staff. 

Issue.  The  Committee  discussed 
specific  details  regarding  accoimting 
rules  and  anomalies  of  the  ciurent 
method  of  calculating  the  allocation  of 
renewal  funding.  Several  members 
expressed  concern  that  there  was  the 
possibility  of  discrepancies  between 
historical  dociunented  unit  counts  and 


the  unit  coimts  in  HUD's  data  systems. 
Members  questioned  whether  a 
crosscheck  of  the  data  in  the  HUDCAPS 
system  against  their  own  data  was 
possible.  Some  members  felt  that  the 
October  1, 1997  baseline  data  were 
somewhat  arbitrary  and  could  adversely 
impact  agencies.  Members  suggested 
alternative  ways  to  setting  the  baseline 
units,  such  as  choosing  dates  other  that 
October  1, 1997.  Concerns  about  using 
October  1, 1997  included  that  this  date 
"freezes"  many  inequities  among  PHAs 
(e.g.,  rewarding  those  who  continued 
leasing  during  the  90-day  freeze  period 
declared  by  HUD).  A  suggestion  was 
made  to  use  October  1, 1998  as  the 
baseline  date,  because  at  this  time  all 
PHAs  would  have  had  time  to  adjust  to 
HUD  interim  rules  and  guidelines  on 
baseline  accounting  and  renewal 
funding. 

Response.  HUD  noted  that  it  had 
confidence  that  data  discrepancies  in 
HUDCAPS  are  minor,  and  that  most  of 
the  discrepancies  between  HUDCAPS 
and  PHA  data  wotUd  be  attributable  to 
data  entry  problems,  or  differences  in 
interpretations  of  unit  or  project 
classifications.  HUD  representatives 
stated  that  they  would  check  the  kinds 
of  information  that  could  be  shared  and 
how  this  information  could  be  shared. 
HUD  representatives  stated  that  they 
had  revised  the  baseline  determination 
method  to  ensure  that  each  PHA  woidd 
receive  the  higher  of  the  number 
contracted  or  the  number  leased  on 
October  1,  1997.  HUD  indicated  that  the 
statute  required  a  focus  on  the  state  of 
housing  authorities  as  of  October  1 , 
1997  and  that  using  other  dates  would 
not  satisfy  the  statutory  mandate. 

Conclusion:  The  Conunittee  reached 
consensus  that  the  baseline  niunber  of 
units  should  be  the  higher  of  the 
number  of  imits  leased  as  of  October  1 , 
1997  or  the  number  of  units  reserved  by 
HUD  as  of  October  1,  1997.  The 
Department  has  added  approximately 
19,000  units  to  its  previously  reserved 
number  of  imits  as  a  result  of  the 
comparison.  This  increase  in  the 
number  of  units  as  well  as  transactions 
that  have  taken  place  since  October  1, 
1997  will  be  reflected  in  the  baseline 
established  as  of  December  31, 1999,  in 
accordance  with  the  nUe.  In  response  to 
the  Committee's  recommendation,  HUD 
will  establish  a  mechanism  for  PHAs  to 
request  an  adjustment  of  the  baseline 
unit  number  assigned  to  them  if  they 
can  demonstrate  that  the  niunber  in 
HUD's  system  is  inaccurate. 

C.  Unit-Based  vs.  Dollar  Based  Funding 
Allocation 

Issue.  The  Committee  discussed 
moving  from  the  current  "unit-based" 


funding  system  (using  units  multiplied 
by  an  adjusted  per  unit  cost  as  the  basis 
for  determining  annual  funding 
amounts)  to  a  "dollar-based"  system:  A 
dollar-based  system  would  fund  PHAs 
by  adjusting  their  previous  year's  dollar 
grant  amount  to  account  for  changes  in 
local  rental  costs,  without  considering 
how  many  units  were  rented  through 
the  program  in  the  previous  year. 
Initially  there  appeared  to  be  a 
preference  for  a  dollar-based  system,  for 
reasons  of  administrative  simplicity  and 
ability  to  serve  more  households  if  costs 
are  contained.  Some  Committee 
members  raised  concerns  regarding 
switching  to  a  dollar-based  system, 
because  it  might  lead  to  significant 
swings  in  the  number  of  families 
assisted  year-to-year. 

The  Committee  extensively  explored 
possible  adjustment  factors  that  would 
be  applied  to  PHA's  previous  year  grant 
amount  in  a  dollar-based  system,  llie 
Committee  reviewed  data  analysis  from 
Andersen  Consulting  Corporation  that 
compared  the  accuracy  of  different 
adjustment  factors  against  the  actual 
experience  of  approximately  400 
housing  authorities  over  the  course  of  3 
years  (1995-1997)  for  which  reliable 
historical  data  was  available.  The  most 
reliable  predictor  of  future  costs  proved 
to  be  changes  in  a  housing  authority's 
most  recent  year's  actual  costs  in 
HUDCAPS.  The  analysis  uncovered 
significant  problems  in  using  MTCS 
data  for  the  purpose  of  calculating 
renewals  at  this  time. 

Response.  HUD  indicated  that  it  is 
cognizant  of  its  obligation  to  protect 
existing  assisted  famiUes  from  losing 
their  assistance  due  to  a  shortfall  in 
funding.  In  addition  a  number  of  the 
reasons  why  per  unit  costs  might  vary 
would  not  be  related  to  the  PHA's 
discretionary  actions  (e.g.,  the  need  to 
meet  new  income  targeting 
requirements). 

Conclusion:  After  much  discussion, 
the  Committee  and  HUD  reached 
consensus  that  the  Department  should 
have  authority  to  use  the  current  unit- 
based  method  for  the  next  several  years. 
Given  the  limitations  of  current  data 
systems  and  adjustment  factors,  the 
unit-based  system  has  the  best  potential 
to  predict  fluctuations  in  per  unit  costs 
and  to  ensure  reasonably  adequate 
funding  to  support  the  reserved  number 
of  units  in  a  housing  authority's 
inventory. 

Issue.  Some  members  of  the 
Committee,  including  HUD,  expressed 
concern  that  the  current  method  creates 
a  disincentive  for  PHAs  to  contain  per- 
unit  costs,  because  the  higher  a  PHA's 
per-imit  costs,  the  higher  its  funding  for 
the  next  year.  Additionally,  the  current 
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system  creates  a  disincentive  for  PHAs 
to  lease  more  than  their  contracted 
niunber  of  units,  because  their  funding 
allocations  are  determined  based  on  the 
number  of  reserved  units,  not  the  leased 
niunber  of  units. 

Other  members  of  the  Committee 
asserted  that  costs  are  largely  outside  of 
the  control  of  a  PHA.  Rents  are  set  by 
the  local  market  and  the  size  of  the 
fomily.  The  PHA  does  not  control  the 
local  rental  market  and  has  little  control 
over  the  family  size,  because  it  has  to 
follow  the  waiting  list.  Tenant 
contributions  are  affected  for  the  most 
part  by  tenant  incomes.  Again,  this 
lactor  is  largely  controlled  by  residents 
themselves,  as  well  as  the  local  job 
market.  However,  in  some  important 
instances,  a  PHA  can  influence  the  per- 
unit  cost.  These  instances  include,  but 
are  not  limited  to,  rent  reasonableness, 
subsidy  standards,  and  payment 
standards.  (For  this  piupose,  "subsidy 
standards"  refer  to  a  PHA's  policy  for 
determining  the  appropriate  unit  size 
for  a  particular  household.) 

Committee  members  also  made  the 

C'  at  that  PHAs  themselves  do  not 
efit  from  an  increase  in  the  grant 
amount  for  renewals,  because  their 
administrative  fiee  is  not  tied  to  the  grant 
amoimt  used  to  subsidize  families.  The 
administrative  fee  formula  actually 
provides  an  incentive  for  cost 
containment,  because  a  PHA  would 
benefit  from  being  able  to  lease  more 
imits — ^which  could  only  "be 
accomphshed  by  lower  per-imit  costs. 

Members  of  the  Committee  also 
emphasized  how  difficult  it  would  be  to 
isolate  how  much  of  a  change  in  per- 
unit  costs  was  attributable  to  actions 
taken  by  a  PHA  as  opposed  to  market/ 
demographic  changes  totally  outside  the 
control  of  the  PHA. 

Response.  HUD  is  concerned  that  the 
regulation's  methodology  not  create  an 
incentive  or  bias  toward  higher  per-unit 
costs  as  a  result  of  PHA  policies  that  can 
affect  per-unit  costs.  Such  a  bias  can 
result  both  from  the  current  rule's 
characteristic  of  adapting  to  higher  costs 
over  time  without  penalty  and  from  its 
subtraction  of  funding  to  support 
additional  units  that  a  PHA  is  able  to 
put  imder  lease  because  of  cost  saving 
measures.  HUD  acknowledged  that  there 
are  very  significant  difficulties 
administratively  in  isolating  the  effects 
of  PHA  policies  on  cost  per  unit.  HUD 
proposed  that  the  rule  give  it  flexibility 
to  put  in  place  checks  and  balances  that 
would  offset  the  impact  of  PHA  policies 
on  per-unit  costs  and  ultimately  the 
allocation  amount. 

Conclusion:  HUD's  proposed 
mechanism  for  addressing  cost 
containment  is  embodied  in  paragraph 


(g)  of  the  rule.  Paragraph  (g)(1)  permits 
HUD  to  put  in  place  mechanisms  to  step 
in  to  prevent  a  PHA  from  becoming 
overextended  and  exceeding  its 
allocated  funding.  Paragraph  (g)(2)  gives 
HUD  the  ability  to  act  on  either  a  case- 
by-case  or  a  systemic  basis.  If  the 
Department's  analysis  of  the  program 
costs  and  related  factors  determines  that 
systemic  adjustments,  including  cost 
containment  and  other  cost  adjustments, 
to  the  program  are  necessary  because  of 
threats  to  the  futiue  availability  of 
funding,  HUD  has  agreed  that  it  would 
consult  with  PHA  representatives  and 
other  relevant  stakeholders  before 
putting  such  a  policy  in  place.  HUD 
further  indicated  that  any  such  cost 
adjustment  would  be  consistent  with 
the  legitimate  program  goals.  These 
goals  are: 

(1)  Deconcentration  of  poverty  and 
expanding  housing  opportunities; 

(2)  Not  imposing  unreasonable  rent 
burdens  on  residents; 

(3)  CompUance  with  the  income 
targeting  requirements  of  the  Public 
Housing  Reform  Act; 

(4)  Consistency  with  applicable 
consolidated  plan(s); 

(5)  Assuring  rent  reasonableness; 

(6)  Maintaining  program  efficiency 
and  economy; 

(7)  Providmg  service  to  additional 
households  within  budgetary 
limitations;  and 

(8)  Providing  service  to  the  adjusted 
baseline  number  of  families. 

Paragraph  (g)(3)  gives  HUD  the 
flexibility  to  keep  PHAs  with  declining 
per  unit  costs  from  losing  funding  imder 
the  regulation  and  to  allow  additional 
households  to  be  served  if  costs  are 
contained.  Many  factors  are  intersecting 
to  influence  per  unit  costs  at  this  time 
(including  the  merger  of  the  certificate 
and  voucher  program,  the  requirement 
for  income  targeting,  the  requirement 
that  payment  standards  not  impose 
imreasonable  rent  burdens,  the 
flexibility  of  housing  authorities  to  set 
payment  standards  between  90%  and 
110%  of  FMR  on  their  own  as  well  as 
the  continued  implementation  of  this 
rule's  methodology  that  indexes  funding 
closely  to  per  unit  costs).  HUD  will  gain 
program  experience  as  it  monitors 
program  costs  and  analyzes  the  reasons 
for  fluctuations  in  costs. 

D.  Inflation  Factors 

Issue:  The  Committee  considered 
other  more  up-to-date  measurement  of 
rents,  or  weighting  the  Annual 
Adjustment  Factor  so  that  the  most 
recent  inflation  data  coimt  for  more  than 
older  data.  Additionally,  the  Committee 
recommended  that  inflation  factors  be 
more  closely  attuned  to  individual 


PHAs'  housing  markets:  examples 
included  local  rents,  and  the  use  of  local 
government  or  real  estate  agency  data  on 
rents. 

Response:  Based  on  its  program 
experience,  HUD  staff  advised  that  some 
of  these  options  could  work,  but  that  the 
smaller  the  sample  area,  the  higher  the 
cost  to  obtain  statistically  valid  data  on 
costs.  Sometimes  the  more  accurate  the 
Annual  Adjustment  Factors  (AAFs) 
could  produce  lower  rather  than  higher 
inflation  factors  for  some  PHAs.  A 
review  and  comparison  of  the  Annual 
Adjustment  Factor  and  the  National 
Inflation  Factor  were  presented. 

Conclusion:  The  Committee  agreed  to 
keep  the  AAF  as  it  exists  in  the  rule  for 
the  time  being.  HUD  will  examine 
lyhether  it  can  get  better  data  and  more 
predictable  information  in  the  future.  At 
the  Committee's  request,  HUD  added  a 
provision  that  will  allow  it  to  consider 
requests  from  PHAs  on  a  case-by-case 
basis  in  instances  where  because  of 
special  circumstances  the  AAF  is  not 
accurately  predicting  per  unit  cost. 

IV.  Renewal  Funding  Level 
Consideration 

The  renewal  formula  included  in  this 
regulation  assumes  continuation  of  the 
current  system,  in  which  the 
Department  allocates  sufficient  funds  to 
renew  100  percent  of  the  units  reserved 
for  a  PHA,  even  though  many  PHAs  do 
not  use  all  of  the  allocated  funds.  The 
Department  subsequentiy  recaptiues 
funds  that  PHAs  do  not  use  after  the  end 
of  their  fiscal  years.  This  system  of 
initially  overfunding  on  a  national  basis 
and  then  recapturing,  has  the  advantage 
of  assuring  that  each  PHA  will  have  the 
necessary  renewal  funds,  but  it  also  has 
created  some  confusion  in  Congress  and 
elsewhere. 

At  the  end  of  the  fiscal  year  2000 
appropriations  process,  the  Senate 
Appropriations  Committee  raised 
substantial  concerns  about  the  tenants 
based  assistance  program  that  appear  to 
be  partly  related  to  this  system.  "The 
Administration  is  exploring  the 
feasibility  and  desirability  of  an 
approach  that  would  minimize 
overfunding  and  subsequent  recapttue, 
while  still  meeting  the  basic 
requirement  that  each  PHA  have  the 
necessary  funding  for  timely  renewals. 
The  evaluation  and  any  Administration 
proposals  will  be  mindful  of  the 
consensus  reached  by  the  negotiated 
rulemaking  committee. 

V.  Explanation  of  Rule  Text 

Renewal  Units 

This  rule  revises  part  982,  governing 
tenant-based  assistance.  It  adds  a  new 
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defined  tenn,  "renewal  units"  to  the 
definitions  found  at  §  982.4.  This  rule 
also  adds  a  new  §  982.102  to  outline  a 
multi-step  process  for  calculating  the 
number  of  units  that  constitute 
"renewal  imits."  The  total  number  of 
renewal  units  will  be  assigned  to  one  or 
more  (if  applicable)  of  a  housing 
agency's  funding  increments. 
Ultimately,  the  Department  will 
multiply  the  number  of  renewal  units 
times  the  adjusted  per  unit  cost  to 
calculate  the  amount  of  funding  a 
housing  agency  will  receive  to  renew  a 
given  funding  increment. 

Applicability 

This  rule  will  apply  to  the  renewal  of 
funding  increments  that  expire  in 
calendw  year  2000  and  thereafter  (the 
initial  increments  covered  by  the 
regulation  would  be  those  that  expire  on 
January  31,  2000).  The  Department 
adjusted  to  a  calendar  year  basis  for 
allocating  renewal  funding  in  the  first 
quarter  of  1999.  The  Department 
adjusted  to  a  calendar  year  basis  to 
ensure  that  it  would  have  adequate  time 
to  process  renewal  funding  in  advance 
of  expirations  even  if  appropriations  are 
not  finalized  until  late  in  a  given  fiscal 
year  or  early  in  a  subsequent  fiscal  year. 
The  regulation  also  makes  it  clear  that 
it  applies  to  units  that  a  housing  agency 
project  bases  piusuant  to  regulatory 
flexibility  to  project  base  up  to  15%  of 
the  tenant-based  units  that  are  reserved 
for  it. 

Renewal  Methodology 

The  new  §  982.102  outlines  the 
method  for  calculating  renewal  funding. 
The  Department  does  have  the  ability  to 
adjust  the  amounts  allocated  if  the 
Department's  appropriation  is  not 
sufficient  to  fully  fund  all  housing 
agencies  pursuant  to  the  regulation. 

DetOTmining  the  Amount  of  Budget 
Authority  Allocated  for  Renewal  of  an 
Expiring  Fimding  Increment 

The  basic  calculation  the  Department 
performs  to  determine  the  renewal 
funding  for  an  expiring  increment  is 
multiplication  of  the  number  of  renewal 
units  assigned  to  the  increment  by  the 
adjusted  per  unit  cost. 

For  example,  the  Department 
calculated  the  adjusted  baseline  niunber 
of  units  for  the  Main  Street  Housing 
Authority  to  be  115  for  the  year  2000. 
It  then  multipUed  the  adjusted  baseUne 
niunber  of  units  (115)  by  the  final  per 
unit  cost  ($4979)  to  calculate  the  gross 
amount  of  renewal  funding  for  the 
housing  authority,  $572,585. 


Determining  the  Nimiber  of  Renewal 
Units 

The  Department  will  determine  the 
number  of  renewal  units  for  each 
calendar  year  as  of  the  last  day  of  the 
previous  calendar  year  throu^  a  3-step 
process. 

Step  1 — The  Department  will 
calculate  the  initial  baseline.  It  will  be 
set  at  the  reserved  number  of  units  (the 
number  of  units  awarded  to  the  housing 
agency  during  the  history  of  the 
program)  as  of  December  31, 1999.  The 
statute  requires  that  the  Department 
ensure,  at  a  minimum,  sufficient 
funding  for  the  niunber  of  families 
assisted  as  of  October  1. 1997.  The 
Department  has  already  compared  the 
number  of  reserved  units  as  of  October 
1, 1997  with  the  number  of  program 
famihes  assisted  as  of  that  date.  In 
instances  in  which  the  number  of 
program  femiUes  exceeded  the  reserved 
units  as  of  October  1, 1997,  the 
Department  reserved  additional  units  to 
account  for  the  difference.  These 
additional  units  were  awarded  to 
housing  agencies  in  or  before  September 
of  1999.  Because  of  the  actions  the 
Department  has  taken  to  account  for  the 
October  1, 1997  statutory  minimum,  it 
believes  the  number  of  reserved  units 
will  already  have  taken  into  account  the 
statutory  October  1, 1997  requirement 
when  it  sets  the  initial  baseline  as  of 
December  31, 1999.  In  the  event  the 
Department  has  made  an  error  in  its 
analysis  to  ensure  adherence  to  the 
statutory  minimum,  the  Department  has 
the  ability  to  correct  for  such  an  error 
in  982.102(d)(3). 

For  example,  on  December  31, 1999, 
the  Department's  records  indicated  that 
it  had  reserved  110  imits  for  the  housing 
authority.  The  Department  would  set 
the  initial  baseline  at  110  units. 

Step  2— Each  calendar  year,  the 
Department  will  review  all  of  the 
transactions  that  have  altered  the 
number  of  reserved  units  since  it  set  the 
initial  baseline.  The  Department  will 
make  adjustments  to  add  to  the  initial 
baseline  any  additional  units  awarded 
to  the  housing  authority  by  the 
Department  supported  bom  additional 
funding  reserved  since  setting  of  the 
initial  baseline.  Adjustments  to  the 
baseline  number  of  units  will  include 
imits  supported  by  incremental  funding 
as  well  as  other  fimding  such  as  that 
awarded  to  provide  continued 
assistance  to  assisted  families  pursuant 
to  the  conversion  of  project  based 
assistance  to  tenant-based  assistance. 
The  Department  also  will  include 
adjustments  for  budget  authority 
reallocated  from  one  housing  authority 
to  others.  In  this  case,  the  adjusted 


baseline  of  the  PHA  whose  budget 
authority  is  being  reallocated  would 
decrease,  reflecting  the  decrease  in 
budget  authority,  and  the  adjusted 
baseline  of  PHAs  to  which  the  budget 
authority  is  being  reallocated  would 
increase. 

For  example,  in  calendar  year  2000, 
the  Main  Street  Housing  Authority 
received  10  incremental  units  in  the 
Family  Unification  Program.  In  2000, 
the  authority  also  had  10  units  added  to 
its  inventory  as  a  result  of  the 
conversion  of  a  property  from  project 
based  to  tenant-based  assistance.  All  20 
of  these  additional  units  would  be 
added  to  the  initial  baseline  to  calculate 
the  adjusted  baseline  number  of  units. 
130  for  the  year  2001. 

Step  3 — In  its  final  step  in 
determining  the  number  of  renewal 
units  that  will  be  used  to  calculate 
renewal  funding,  the  Department  will 
further  adjust  the  baseline  number  by 
subtracting  the  number  of  units 
supported  by  contracts  that  are  not 
scheduled  to  expire  until  after  the  end 
of  the  calendar  year.  The  baseline 
number  of  units  includes  such  non- 
expiring  units;  however,  the  Department 
has  previously  allocated  sufficient 
budget  authority  to  support  such  units 
beyond  the  time  period  for  which  it  is 
allocating  renewal  funding. 

For  example,  the  Department's 
records  indicate  that  the  Main  Street 
Housing  Authority  has  15  units  in  its 
Initial  Baseline  number  of  units  that  are 
not  scheduled  to  expire  until  2002.  The 
Department  would  ihen  subtract  15 
units  from  the  Main  Street  Housing 
Authority's  130  units  to  revise  the 
Adjusted  Baseline  Number  of  Units  to 
115.  Similarly,  in  the  event  that  the 
Department  awarded  budget  authority 
for  50  incremental  units  for  Welfare  to 
Work  in  2000  that  would  not  expire 
until  2001,  the  Department  would 
subtract  the  50  units  from  the  baseline 
in  2000  because  they  would  not  expire 
during  that  year. 

Determining  the  Adjusted  per  Unit  Cost 

The  Department  will  derive  an  annual 
actual  per  unit  cost  using  a  3  step 
process. 

Step  1 — The  Department  will  extract 
the  total  expenditures  for  all  of  the 
housing  authority's  Section  8  tenant- 
based  assistance  programs  and  the  unit 
months  leased  information  from  the 
most  recent  approved  year  end 
statement  (Form  HUD-52681)  that  each 
housing  authority  has  filed  wdth  the 
Department.  The  Department  will 
divide  the  total  expenditures  for  all  of 
the  housing  authority's  Section  8  tenant- 
based  assistance  programs  by  the  unit 
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months  leased  to  derive  an  average 
monthly  per  imit  cost. 

Step  2 — The  Department  will 
multiply  the  monthly  per  unit  cost  by 
12  (months)  to  obtain  an  annual  per  imit 
cost. 

Step  3 — ^The  Department  will  then 
multiply  the  result  of  step  2  above  by 
the  Section  8  Housing  Assistance 
Payments  Program  Contract  Rent 
Annual  Adjustment  Factors  (table  1 
amount  with  the  highest  cost  utiUty 
included)  for  the  applicable  intervening 
Federal  Fiscal  Years  between  the  time  of 
the  last  year  end  statement  and  the  time 
of  the  renewal  to  generate  an  adjusted 
annual  per  unit  cost. 

For  example,  the  Main  Street  Housing 
Authority's  1998  Year  End  Statement 
(the  most  recent  one  approved) 
indicated  that  it  expended  $120,000  in 
its  tenant-based  Section  8  assistance 
programs  and  that  it  achieved  300  unit 
months  leased.  The  Department  would 
take  the  total  expenditiue  ($120,000) 
and  divide  it  by  the  unit  months  leased 
(300)  to  calculate  the  monthly  per  unit 
cost  ($400)  and  then  multiply  the  result 
by  1 2  months  to  obtain  an  actual  annual 
per  unit  cost  ($4,800). 

To  continue  the  example,  the  Annual 
Adjustment  Factors  for  the  Main  Street 
Housing  Authority  were  1.5%  in  1999 
and  2.2%  for  2000.  The  Department 
would  take  the  original  annual  per  unit 
cost  ($4,800)  and  adjust  it  by  1.5% 
($4,872)  and  then  again  by  2.2%  to 
obtain  the  resulting  adjusted  per  unit 
cost  ($4,979). 

Many  housing  agencies  have 
jiuisdictions  that  cover  multiple  rental 
markets  with  separate  AAFs.  In  such 
instances,  the  Department  will  use  the 
highest  AAF  that  applies  to  a  portion  of 
the  housing  agency's  units  and  use  it  as 
the  adjustment  factor. 

For  example,  the  Main  Street  Housing 
Authority  is  a  regional  agency  that 
covers  a  metropolitan  area  with  an  AAF 
for  1999  set  at  2.1%  and  for  2000  set  at 
1.9%.  The  housing  authority's 
jurisdiction  also  covers  several  non- 
metropolitan  counties  outside  of  the 
metropolitan  area  assigned  an  AAF  for 
1999  of  1.5%  and  for  2000  set  at  2.0%. 
In  this  instance,  the  Department  will  use 
the  higher  metropolitan  area  AAF  for 
1999  (2.1%)  and  the  higher  non- 
metropolitan  area  AAF  for  2000  (2.0%). 

CACC  Amendment  To  Add  Renewal 
Funding 

The  Department  intends  to  process 
renewal  funding  if  possible  at  least  a 
month  before  a  given  funding  increment 
is  due  to  expire.  A  normal  renewal  will 
extend  the  expiration  date  for  one  year. 


Modification  of  Allocation  of  Budget 
Authority 

The  regulation  permits  HUD  to 
address  the  issue  of  cost  containment 
through  this  provision.  Paragraph  (g)(1) 
permits  HUD  to  put  in  place 
mechanisms  to  step  in  to  prevent  a  PHA 
from  becoming  overextended  and 
exceeding  its  adlocated  funding. 
Paragraph  (g)(2)  gives  HUD  the  ability  to 
act  on  either  a  case-by-case  or  a 
systemic  basis.  If  the  Department's 
analysis  of  the  program  costs  and 
related  factors  determines  that  systemic 
adjustments  to  the  program,  including 
cost  containment  and  other  cost 
adjustments,  are  necessary  because  of 
threats  to  the  future  availability  of 
funding,  HUD  has  agreed  that  it  would 
consult  with  PHA  representatives  and 
other  relevant  stakeholders  before 
putting  such  a  policy  in  place. 
Paragraph  (g)(3)  gives  HUD  the 
flexibility  to  keep  PHAs  with  declining 
per  unit  costs  from  losing  funding  under 
the  regulation  and  to  allow  additional 
households  to  be  served  if  costs  are 
contained. 

Ability  To  Prorate  and  Synchronize 
Contract  Funding  Increments 

Notwithstanding  the  formula  amount 
that  HUD  derives  pursuant  to  the 
regulation,  the  Department  is  permitted 
to  prorate  the  renewal  of  units  that 
expire  on  different  dates  throughout  the 
year  in  order  to  have  their  expiration 
date  match  the  expiration  of  other  units 
within  the  housing  authority's  inventory 
and/or  a  given  point  in  time  in  relation 
to  the  housing  authority's  fiscal  year. 
The  Department  will  consider  using  this 
flexibility  in  order  to  merge  the  multiple 
sets  of  units  for  the  purpose  of 
allocating  renewal  funding  in  the  future. 
The  Department  desires  to  consolidate 
increments  as  much  as  possible  in  order 
to  reduce  the  tracking  required  for 
thousands  of  separate  increments.  The 
Department  will  endeavor  to 
synchronize  and/or  merge  all 
increments  so  as  to  expire  6  months 
after  the  housing  agency's  fiscal  year. 
Such  a  schedule  would  permit  the 
Department  to  use  a  year  end  statement 
that  is  less  than  a  year  old  to  calculate 
cvurent  per  imit  costs  at  the  time  of  the 
renewal. 

For  example,  the  Main  Street  Housing 
Authority  has  115  units  that  require 
renewal  on  April  1,  2000  and  also  has 
20  units  that  were  awarded  to  it  on 
August  1, 1999  that  would  require 
renewal  on  August  1 ,  2000.  If  the 
Department  decided  to  merge  the  two 
sets  of  units  for  future  renewals,  it 
would  have  the  ability  to  prorate  the 
renewal  of  the  20  units  so  that  they 


would  expire  on  April  1,  2001, 
simultaneously  widi  the  expiration  of 
the  other  115  units.  The  Department 
would  be  able  to  merge  the  two  sets  of 
units  into  one  set  of  135  units  for  the 
piupose  of  calculating  future  renewal 
funding. 

Reallocation  of  Renewal  Units 

This  provision  gives  HUD  the  abiUty 
by  Federal  Register  notice  to 
permanently  de-reserve  imits  and  their 
associated  budget  authority  from  a  PHA 
with  performances  deficiencies 
(particularly  underleasing)  and  to 
reallocate  the  budget  authority  to  other 
PHAs.  The  reallocation  would  not 
preclude  a  PHA  from  being  awarded 
new  units  in  the  future. 

VI.  Findings  and  Certifications 

Impact  on  Small  Entities 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601-612,  requires  that  an  agency 
analyze  the  impact  of  a  rule  on  small 
entities  whenever  it  determines  that  the 
rule  is  likely  to  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Most  small  PHAs  do  not  qualify 
as  "small  governmental  entities"  under 
the  Act.  However,  this  rule,  developed 
in  consultation  with  a  negotiated 
rulemaking  conmiittee  including 
representatives  of  small  PHAs,  will  not 
be  likely  to  have  a  significant  impact  on 
a  substantial  number  of  small  PHAs  or 
on  the  few  of  them  that  qualify  as 
"small  governmental  entities." 
Therefore,  no  further  analysis  is 
required  under  the  Act. 

Environmental  Impact 

This  final  rule  does  not  direct, 
provide  for  assistance  or  loan  and 
mortgage  insinance  for,  or  otherwise 
govern  or  regulate,  real  property 
acquisition,  disposition,  leasing  (other 
than  tenant-based  rental  assistance), 
rehabilitation,  alteration,  demolition,  or 
new  construction.  This  rule  also  does 
not  establish,  revise  or  provide  for 
standards  for  construction  or 
construction  materials,  manufactured 
housing,  or  occupancy.  Accordingly, 
under  HUD  regulations  (24  CFR 
50.19(c)(1)),  this  rule  is  categorically 
excluded  from  the  requirements  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321)  and  is  not  subject 
to  environmental  review  imder  related 
laws  and  authorities  (24  CFR  50.4). 

Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  states  or  their  poUtical 
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subdivisions,  or  the  relationship 
between  the  federal  government  and  the 
states,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
rule  is  not  subject  to  review  under  the 
order. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1532)  estabUshes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 
governments  and  the  private  sector. 
This  proposed  rule  does  not  impose  a 
Federal  mandate  that  will  result  in  the 
expenditure  by  State,  local,  or  tribal 
governments  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year. 

Regulatory  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  reviewed  this  proposed  rule 
under  Executive  Order  12866, 
Regulatory  Planning  and  Review,  issued 
by  the  President  on  September  30, 1993. 
Any  changes  made  in  this  proposed  rule 
after  its  submission  to  OMB  are 
identified  in  the  docket  file,  which  is 
available  for  public  inspection  during 
regular  business  hours  in  the 
Reg\ilations  Division,  Office  of  General 
Coimsel,  Room  10276,  U.S.  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  SW,  Washii^on, 
DC  20410. 

Catalog 

The  Catalog  of  Federal  Domestic 
Assistance  niunbers  for  these  programs 
are  14.855  and  14.857. 

List  of  Sulqects  in  24  CFR  Part  982 

Grant  programs — chousing  and 
community  development.  Housing,  Rent 
subsidies. 

Accordingly,  HUD  amends  part  982  of 
title  24  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  982— SECTION  8  TENANT- 
BASED  ASSISTANCE:  HOUSING 
CHOICE  VOUCHER  PROGRAM 

1.  The  authority  citation  for  part  982 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437f  and  3535(d). 

2.  Amend  §  982.4(b)  by  adding  the 
definition  of  Renewal  units,  in 
alphabetical  order,  to  read  as  follows: 

f  982.4    Definitions. 

***** 

(b)*  •  * 

Renewal  units.  The  number  of  units, 
as  determined  by  HUD,  for  which 
funding  is  reserved  on  HUD  books  for  a 


PHA's  program.  This  number  is  used  is 
calculating  renewal  budget  authority  in 
accordance  with  §  982.102. 


§§982.102  and  982.103    [Redesignated  as 
§§982.103  and  982.104] 

3.  Redesignate  §§982.102  and  982.103 
as  §§  982.103  and  982.104,  respectively. 

4.  Add  a  new  §  982.102  to  read  as 
follows: 

§  982.1 02    Allocation  of  budget  auttK>r1ty 
for  renewal  of  expiring  CACC  funding 
increments. 

(a)  Applicability.  This  section  applies 
to  the  renewal  of  CACC  funding 
increments  in  the  program  (as  described 
in  §  982.151(a)(2}}  that  expire  after 
December  31, 1999  (including  any 
assistance  that  the  PHA  has  attached  to 
imits  for  project  based  assistance  under 
part  983  of  this  title).  This  section 
implements  section  8(dd)  of  the  1937 
Act  (42  U.S.C.  1437f(dd)), 

(b)  Renewal  Methodology.  HUD  will 
use  the  following  methodology  to 
determine  the  amoimt  of  budget 
authority  to  be  allocated  to  a  PHA  for 
the  renewal  of  expiring  CACC  funding 
increments  in  the  program,  subject  to 
the  availability  of  appropriated  funds.  If 
the  amount  of  appropriated  funds  is  not 
sufficient  to  provide  the  full  amoimt  of 
renewal  funding  for  PHAs,  as  calculated 
in  accordance  with  this  section,  HUD 
may  establish  a  procedure  to  adjust 
allocations  for  the  shortfall  in  funding. 

(c)  Determining  the  amount  of  budget 
authority  allocated  for  renewal  of  an 
expiring  funding  increment.  Subject  to 
availability  of  appropriated  funds,  as 
determined  by  HUD,  the  amount  of 
budget  authority  allocated  by  HUD  to  a 
PHA  for  renewal  of  each  program 
funding  increment  that  expires  during  a 
calendar  year  will  be  equal  to: 

(1)  Number  of  renewal  units.  The 
munber  of  renewal  units  assigned  to  the 
funding  increment  (as  determined  by 
HUD  pursuant  to  paragraph  (d)  of  this 
section);  multiplied  by 

(2)  Adjusted  annual  per  unit  cost.  The 
adjusted  annual  per  unit  cost  (as 
determined  by  HUD  pursuant  to 
paragraph  (e)  of  this  section). 

(d)  Determining  the  number  of 
renewal  units. — (1)  Number  of  renewal 
units.  HUD  will  determine  the  total 
nmnber  of  renewal  units  for  a  PHA's 
program  as  of  the  last  day  of  the 
calendar  year  previous  to  the  calendar 
year  for  which  renewal  funding  is 
calciilated.  The  number  of  renewal  units 
for  a  PHA's  program  will  be  determined 
as  follows: 

(i)  Step  1 :  Establishing  the  initial 
baseline.  HUD  will  establish  a  baseline 
number  of  units  ("baseline")  for  each 


PHA  program.  The  initial  baseline 
equals  the  nimiber  of  imits  reserved  by 
HUD  for  the  PHA  program  as  of 
Etecember  31,  1999. 

(ii)  Step  2:  Establishing  the  adjusted 
baseline.  The  adjusted  baseline  equals 
the  initial  baseline  with  the  following 
adjustments  from  the  initial  baseline  as 
of  the  last  day  of  the  calendar  year 
previous  to  the  calendar  year  for  whidi 
renewal  funding  is  calciilated: 

(A)  Additional  units.  HUD  will  add  to 
the  initial  baseUne  any  additional  units 
reserved  for  the  PHA  after  December  31, 
1999. 

(B)  Units  removed.  HUD  vill  subtract 
from  the  initial  baseline  any  units  de- 
reserved  by  HUD  from  the  PHA  program 
after  December  31, 1999. 

(iii)  Step  3:  Determining  the  number 
of  renewal  units.  The  number  of  renewal 
imits  equals  the  adjusted  baseline  minus 
the  number  of  units  supported  by 
contract  funding  increments  that  expire 
after  the  end  of  the  calendar  year. 

(2)  Funding  increments.  HUD  will 
assign  all  units  reserved  for  a  PHA 
program  to  one  or  more  funding 
increment(s). 

(3)  Correction  of  errors.  HUD  may 
adjust  the  number  of  renewal  units  to 
correct  errors. 

(e)  Determining  the  adjusted  per  unit 
cost.  HUD  will  determine  the  PHA's 
adjusted  per  unit  cost  when  HUD 
processes  the  allocation  of  renewal 
funding  for  an  expiring  contract  funding 
increment.  The  adjusted  per  unit  cost 
calculated  will  be  determined  as 
follows: 

(1 )  Step  1 :  Determining  monthly 
program  expenditure. — (i)  Use  of  most 
recent  HUD-approved  year  end 
statement.  HUD  will  determine  the 
PHA's  monthly  per  unit  program 
expenditure  for  the  PHA  certificate  and 
voucher  programs  (including  project- 
based  assistance  under  such  programs) 
under  the  CACC  with  HUD  using  data 
from  the  PHA's  most  recent  HUD- 
approved  year  end  statement. 

(ii)  Monthly  program  expenditure. 
The  monthly  program  expenditure 
equals: 

(A)  Total  program  expenditure.  The 
PHA's  total  program  expenditure  (the 
total  of  housing  assistance  payments 
and  administrative  costs)  for  the  PHA 
fiscal  year  covered  by  the  approved  year 
end  statement;  divided  by 

(B)  Total  unit  months  leased.  The 
total  of  unit  months  leased  for  the  PHA 
fiscal  year  covered  by  the  approved  year 
end  statement. 

(2)  Step  2:  Determining  annual  per 
unit  cost.  HUD  will  determine  the 
PHA's  annual  per  unit  cost.  The  annual 
per  unit  cost  equals  the  monthly 
program  expenditures  (as  determined 
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under  paragraph  (e)(l)(ii)  of  this  section) 
multiplied  by  12. 

(3)  Step  3:  Determining  adjusted 
annual  per  unit  cost,  (i)  HUD  will 
determine  the  PHA's  adjusted  annual 
per  unit  cost.  The  adjusted  annual  per 
unit  cost  equals  the  annual  per  unit  cost 
(as  determined  under  paragraph  (e)(2)  of 
this  section)  multiplied  ciunulatively  by 
the  applicable  published  Section  8 
housing  assistance  payments  program 
annual  adjustment  factors  in  effect 
during  the  period  from  the  end  of  the 
PHA  fiscal  year  covered  by  the 
approved  year  end  statement  to  the  time 
when  HUD  processes  the  allocation  of 
renewal  funding. 

(ii)  Use  of  annual  adjustment  factor 
applicable  to  PHA  jurisdiction.  For  this 
purpose,  HUD  will  use  the  annual 
adjustment  foctor  from  the  notice 
published  annually  in  the  Federal 
Raglfler  pursuant  to  part  888  that  is 
applicable  to  the  jurisdiction  of  the 
PHA.  For  a  PHA  whose  jurisdiction 
spans  multiple  annual  adjxistment  factor 
areas,  HUD  will  use  the  highest 
applicable  annual  adjustment  fector. 

(iii)  Use  of  annual  adjustment  factors 
in  effect  subsequent  to  most  recent  Year 
End  Statement.  HUD  will  use  the 
Annual  Adjustment  Factors  in  effect 
during  the  time  period  subsequent  to 
the  time  covered  by  the  most  recent 
HUD  approved  Year  End  Statement  and 
the  time  of  the  processing  of  the 
contract  funding  increment  to  be 
renewed. 

(iii)  Special  circumstances.  At  its 
discretion,  HUD  may  modify  the 
adjusted  annual  per  unit  cost  based  on 
receipt  of  a  modification  request  fiom  a 
PHA.  The  modification  request  must 
demonstrate  that  because  of  s|>ecial 
ciicimistances  application  of  the  annual 
adjustment  factor  will  not  provide  an 
acciuate  adjusted  annual  per  unit  cost. 

(4)  Correction  of  errors.  HUD  may 
correct  for  errors  in  the  adjusted  per 
unit  cost. 


(f)  CACC  amendment  to  add  renewal 
funding.  HUD  will  reserve  allocated 
renewal  funding  available  to  the  PHA 
within  a  reasonable  time  prior  to  the 
expiration  of  the  funding  increment  to 
be  renewed  and  establish  a  new 
expiration  date  one-year  from  the  date 
of  such  expiration. 

(g)  Modification  of  allocation  of 
budget  authority. — (1)  HUD  authority  to 
conform  PHA  program  costs  with  PHA 
program  finances  through  Federal 
Register  notice.  In  the  event  that  a  PHA's 
costs  incurred  threaten  to  exceed  budget 
authority  and  allowable  reserves,  HUD 
reserves  the  right,  through  Federal 
Register  notice,  to  bring  PHA  program 
costs  and  the  nimiber  of  families  served, 
in  line  with  PHA  program  finances. 

(2)  HUD  authority  to  limit  increases  of 
per  unit  cost  through  Federal  Register 
notice.  HUD  may,  by  Federal  Register 
notice,  limit  the  amount  or  percentage 
of  increases  in  the  adjusted  annual  per 
unit  cost  to  be  used  in  calculating  the 
allocation  of  budget  authority. 

(3)  HUD  authority  to  limit  decreases 
to  per  unit  costs  through  Federal 
Register  notice.  HUD  may,  by  Federal 
Register  notice,  limit  the  amount  or 
percentage  of  decreases  in  the  adjusted 
annual  per  unit  cost  to  be  used  in 
calculating  the  allocation  of  budget 
authority. 

(4)  Contents  o/ Federal  Register 
notice.  U  HUD  publishes  a  Federal 
Register  notice  pursuant  to  paragraphs 
(g)(1),  (g)(2)  or  (g)(3)  of  this  section,  it 
will  describe  the  rationale, 
circiunstances  and  procedures  under 
which  such  modifications  are 
implemented.  Such  circimistances  and 
procedures  shall,  be  consistent  with  the 
objective  of  enabling  PHAs  and  HUD  to 
meet  program  goals  and  requirements 
including  but  not  limited  to: 

(i)  Deconcentration  of  poverty  and 
expanding  housing  opportunities; 

(ii)  Reasonable  rent  burden; 

(iii)  Income  targeting; 

(iv)  Consistency  wim  appUcable 
consolidated  plan(s); 


(v)  Rent  reasonableness; 

(vi)  Program  efficiency  and  economy; 

(vii)  Service  to  additional  households 
within  budgetary  limitations:  and 

(viii)  Service  to  the  adjusted  baseline 
number  of  families. 

(5)  Public  consultation  before 
issuance  of  Federal  Register  notice. 
HUD  will  design  and  imdertake 
informal  public  consultation  prior  to 
issuing  Federal  Register  notices 
pursuant  to  paragraphs  (g)(1)  or  (g)(2)  of 
this  section. 

(h)  Abihty  to  prorate  and  synchronize 
contract  funding  increments. 
Notwithstanding  paragraphs  (c)  through 
(g)  of  this  section,  HUD  may  prorate  the 
amount  of  budget  authority  allocated  for 
the  renewal  of  funding  increments  that 
expire  on  different  dates  throughout  the 
calendar  year.  HUD  may  use  such 
proration  to  synchronize  the  expiration 
dates  of  fundhig  increments  tmder  the 
PHA's  CACC. 

(i)  Reallocation  of  budget  authority.  If 
a  PHA  has  performance  deficiencies, 
such  as  a  ^lure  to  adequately  lease 
units,  HUD  may  reallocate  some  of  its 
budget  authority  to  other  PHAs.  U  HUD 
determines  to  reallocate  budget 
authority,  it  will  reduce  the  number  of 
units  reserved  by  HUD  for  the  PHA 
program  of  the  PHA  whose  budget 
authority  is  being  reallocated  and 
increase  the  number  of  imits  reserved  by 
HUD  for  the  PHAs  whose  programs  are 
receiving  the  benefit  of  the  reallocation, 
so  that  such  PHAs  can  issue  vouchers. 
HUD  will  publish  a  notice  in  the 
Federal  Register  that  will  describe  the 
circiunstances  and  procedures  for 
reallocating  budget  authority  pursuant 
to  this  paragraph. 

Dated:  October  15, 1999. 
Deborah  Vincent, 

General  Deputy  Assistant,  Secretary  for  Public 

and  Indian  Housing. 

[PR  Doc.  99-27445  Filed  10-20-99;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  964 

[Docfcat  No.  FR-4501-<M)1] 
RIN  2577-AC12 

DIraet  Funding  of  Public  Housing 
Rasktont  Managamant  Corporations 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
ACTION:  Proposed  rule. 

summary:  This  proposed  rule  revises 
HUD's  regulations  regarding  resident 
participation  and  resident  opportunities 
in  public  housing.  Specifically,  the  rule 
woiUd  make  conforming  amendments  to 
the  HUD  regulations  to  reflect  recent 
statutory  changes  made  by  the  Quality 
Housing  and  Work  Responsibility  Act  of 
1998.  The  proposed  rule  provides  that  a 
resident  management  corporation  (RMC) 
may  receive  capital  and  operating  funds 
firom  HUD  if  the  RMC  has  prhnary 
management  responsibility  for  the 
pubUc  housing  project  and  HUD 
determines  that  the  RMC  has  the 
capacity  to  effectively  discharge  such 
responsibihty. 

DATES:  Comments  Due  Date:  December 
20, 1999. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Regulations 
Division,  Office  of  General  Counsel, 
Room  10276,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW,  Washington,  DC  20410- 
0500.  Commimications  should  refer  to 
the  above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paula  Blunt,  Director,  Customer 
Services  and  Amenities  Division, 
Department  of  Housing  and  Urban 
Development,  Office  of  Public  and 
Indian  Housing.  451  Seventh  Street, 
SW,  Room  4228,  Washington,  DC  20410; 
telephone  (202)  619-8201  (this  is  not  a 
toll-free  telephone  number).  Persons 
with  hearing  or  speech  disabilities  may 
access  this  nimiber  via  TTY  by  calling 
the  free  Federal  Information  Relay  . 
Service  at  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  20  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437  et 


seq.)  (the  "1937  Act")  encoiuages 
resident  management  of  public  housing 
projects  as  a  means  of  improving 
existing  living  conditions  in  public 
housing.  HUD  has  implemented  section 
20  of  the  1937  Act  in  its  regulations  at 
24  CFR  part  964  (captioned  "Tenant 
Participation  and  Tenant  Opportunities 
in  Public  Housing").  Under  section  20, 
and  24  CFR  part  964,  an  RMC  must  be 
a  nonprofit  corporation  organized  imder 
the  laws  of  the  State  in  which  the  public 
housing  project  is  located,  and  the 
tenants  of  the  project  must  be  the  sole 
voting  members  of  the  RMC. 

An  eligible  RMC  enters  into  a 
management  contract  with  the  public 
housing  agency  (PHA)  establishing  the 
respective  management  rights  and 
responsibilities  of  the  RMC  and  the 
PHA.  The  contract  must  be  consistent 
with  the  requirements  of  the  1937  Act 
and  may  provide  for  the  RMC  to 
perform  any  or  all  of  the  management 
functions  for  which  the  PHA  is 
responsible  to  HUD.  The  management 
contract  is  treated  as  a  contracting  out 
of  services  and  is  subject  to  any 
provision  of  a  collective  bargaining 
agreement  regarding  the  contracting  out 
of  services  to  which  the  PHA  is  subject. 
To  assist  and  encourage  resident 
management  of  public  housing,  HUD  is 
developing  a  sample  management 
contract  for  use  by  RMCs  and  PHAs. 
Once  completed,  the  sample  contract 
will  be  included  as  part  of  a  broader 
HUD  notice,  which  will  also  discuss 
other  issues  related  to  pubUc  housing 
management. 

The  performance  of  the  RMC  is 
subject  to  periodic  review  by  the  PHA 
to  ensure  that  the  RMC  complies  with 
all  applicable  requirements  and 
standards  of  performance. 

n.  Public  Housing  Reform 

On  October  21, 1998,  President 
Clinton  signed  into  law  HUD's  fiscal' 
year  1999  Appropriations  Act,  which 
includes  the  Quality  Housing  and  Work 
Responsibility  Act  of  1998  (Pub.  L.  105- 
276;  112  Stat.  2461,  2522)  (the  "Public 
Housing  Reform  Act"  or  "Act").  The 
Public  Housing  Reform  Act  constitutes 
a  substantial  overhaul  of  HUD's  public 
housing  and  Section  8  assistance 
programs.  The  changes  made  by  the 
Public  Housing  Reform  Act  are  directed 
at  revitalizing  and  improving  HUD's 
public  housing  and  Section  8  tenant- 
based  programs.  These  changes  are  also 
designed  to  provide  for  more  resident 
involvement,  and  to  increase  resident 
participation  and  awareness  in  creating 
and  maintaining  a  positive  living 
environment. 


m.  This  Proposed  Rule 

This  proposed  rule  would  amend  24 
CFR  part  964  to  reflect  recent  statutory  - 
changes  made  to  section  20  of  the  1937 
Act  by  section  532  of  the  Public 
Housing  Reform  Act.  Section  532  of  the 
Public  Housing  Reform  Act  provides  for 
the  direct  provision  of  capital  and 
operating  assistance  to  an  RMC  if:  (1) 
The  RMC  petitions  HUD  for  the  release 
of  the  funds;  (2)  the  management 
contract  .between  the  RMC  and  the  PHA 
provides  for  the  RMC  to  assume  the 
primary  management  responsibilities  of 
the  PHA;  and  (3)  HUD  determines  that 
the  RMC  has  the  capability  to  effectively 
discharge  such  responsibilities.  In  all 
other  cases,  operating  and  capital 
funding  will  be  provided  to  the  RMC  by 
the  PHA. 

The  proposed  rule  provides  that  HUD 
will  consider  this  third  requirement  to 
be  satisfied  if  the  RMC  is  designated  at 
least  a  "standard  performer"  imder  the 
Public  Housing  Assessment  System 
(PHAS)  (see  24  CFR  part  902);  and  the 
RMC  is  not  in  violation  of  any  financial, 
accoimting,  prociirement,  civil  rights, 
fair  housing,  or  other  program 
requirements  that  HUD  determines  call 
into  question  the  capability  of  the  RMC 
to  effectively  discharge  its 
responsibilities  under  the  contract. 

"The  standard  that  HUD  will  use  to 
determine  RMC  eligibility  for  direct 
assistance  does  not  impose  any  new 
requirements  on  RMCs.  The  proposed 
rule  reflects  existing  performance 
measures  and  program  requirements 
that  RMCs  must  already  comply  with. 
For  example,  RMCs  are  already  subject 
to  the  PHAS  performance  measures 
described  in  24  CFR  part  902.  Fiuther, 
RMCs  are  currently  required  to  comply 
with  all  applicable  program,  civil  rights, 
and  financial  requirements  as  a 
condition  of  assistance  under  HUD's 
public  housing  programs.  HUD  believes 
that  the  use  of  existing  measures  will 
allow  HUD  to  accurately  determine 
RMC  management  capability,  while 
minimizing  the  burdens  imposed  on 
RMCs. 

The  Annual  Contributions  Contract 
between  HUD  and  the  PHA  will  provide 
for  the  direct  allocation  of  operating  and 
capital  assistance  to  RMCs  that  meet  the 
requirements  described  above.  Any 
direct  capital  or  operating  assistance 
provided  to  the  RMC  must  be  used  for 
purposes  of  operating  the  public 
housing  developments  of  the  PHA  and 
for  performing  other  eligible  activities 
with  respect  to  public  housing.  If  HUD 
provides  direct  funding  to  an  RMC,  the 
PHA  is  not  responsible  for  the  actions 
of  the  RMC. 
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In  addition  to  implementing  section 
532  of  the  Public  Housing  Reform  Act, 
this  proposed  rule  would  also  make  one 
clarifying  change  to  24  CFR  part  964. 
Specifically,  this  rule  would  revise 
§964.225  (entitled  "Resident 
management  requirements")  to  clarify 
that  an  RMC  must  be  in  compliance 
with  any  local  licensing  requirement,  or 
other  local  requirement,  governing  the 
qualifications  or  operations  of  a 
property  manager. 

IV.  Other  Changes  Nfade  by  the  Public 
Housing  Refonn  Act  to  Public  Housing 
Resident  Requirements 

In  addition  to  the  changes  described 
above,  the  Public  Housing  Reform  Act 
makes  various  other  amendments  to  the 
statutory  requirements  regarding  - 
resident  participation  and  resident 
opportxmities  in  public  housing.  For 
example,  the  Public  Housing  Reform 
Act  requires  the  participation  of 
residents  on  the  governing  board  of  a 
PHA  (section  505  of  the  Act)  and 
provides  for  grant  funding  of  services 
for  public  housing  residents  (section 
538  of  the  Act). 

The  resident  board  membership 
requirements  established  by  section  505 
of  the  Act  are  being  implemented 
through  a  separate  proposed  rulemaking 
published  on  June  23, 1999  (64  PR 
33644).  The  June  23, 1999  proposed  rule 
would  create  a  new  subpart  E  to  24  CFR 
part  964  describing  these  requirements. 
The  other  changes  made  by  die  Public 
Housing  Reform  Act  affecting  the  part 
964  requirements  will  be  the  subject  of 
a  separate  proposed  rulemaking.  HUD  is 
committed  to  the  development  of  this 
proposed  rule  with  the  active 
participation  of  public  housing 
residents  (see  Section  V  of  this  preamble 
below). 

V.  HUD's  Ongoing  Efibrts  To  Promote 
Effective  Resident  Participation 

To  further  promote  effective  resident 
participation  in  public  housing,  HUD  is 
taking  various  steps  to  promote  resident 
involvement  in  creating  and 
maintaining  a  positive  Hving 
environment.  As  discussed  above,  HUD 
is  developing  a  proposed  rule  that  will 
implement  the  resident  related 
amendments  made  by  the  Public 
Housing  Reform  Act.  HUD  is  committed 
to  developing  this  proposed  rule  with 
the  active  participation  of  pubUc 
housing  residents.  HUD  will  solicit 
resident  input  through  the  scheduling  of 
public  forums,  solicitations  for  written 
comments,  and/or  other  appropriate 
means. 

HUD's  goal  in  undertaking  this 
rulemaking  is  to  develop  a  set  of  easy- 
to-imderstand  regulations  that  reflect 


the  meaningful  contributions  of  public 
housing  residents.  Accordingly,  the 
proposed  rule  will  not  only  implement 
statutory  amendments  made  by  the 
PubUc  Housing  Reform  Act,  but  will 
also  streamline  and  reorganize  24  CFR 
part  964  to  simplify  and  improve  the 
clarity  of  HUD's  resident  participation 
requirements. 

HUD  is  taking  several  other  steps  to 
increase  resident  participation  in  public 
housing.  For  example,  HUD  will 
conduct  training  for  resident 
organizations  and  PHAs  on  the  new 
Public  Housing  Reform  Act.  HUD  will 
also  clarify  in  the  PHA  Plan  regulation 
that  reasonable  resources  for  the 
Resident  Advisory  Boards  must  provide 
reasonable  means  for  them  to  become 
informed  on  programs  covered  by  the 
PHA  Plan,  to  communicate  in  writing 
and  by  telephone  with  assisted  femihes 
and  hold  meetings  with  those  families, 
and  to  access  information  regarding 
covered  programs  on  the  internet,  taking 
into  accoimt  the  size  and  resources  of 
die  PHA. 

VI.  Findings  and  Certifications 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regiilations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4223).  The  Finding  of 
No  Significant  Impact  is  available  for 
pubUc  inspection  between  the  hours  of 
7:30  a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  the  Rides  Docket  Clerk,  Office 
of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  (the  RFA),  has  reviewed  and 
approved  this  proposed  rule  and  in  so 
doing  certifies  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  reasons  for  HUD's  determination 
are  as  follows: 

(1)  A  Substantial  Number  of  Small 
Entities  Will  Not  be  Affected.  The 
proposed  rule  is  exclusively  concerned 
with  public  housing  agencies  that 
contract  with  RMCs  for  the  management 
and  operation  of  specific  public  housing 
projects.  Specifically,  the  rule  would 
make  various  conforming  amendments 
to  24  CFR  part  964  (captioned  "Tenant 
Participation  and  Tenant  Opportunities 
in  Public  Housing")  to  reflect  recent 
statutory  changes  made  by  the  Public 


Housing  Reform  Act.  Under  the 
definition  of  "Small  governmental 
jurisdiction"  in  section  601(5)  of  the 
RFA,  the  provisions  of  the  RFA  are 
applicable  only  to  those  few  public 
housing  agencies  that  are  part  of  a 
political  jurisdiction  with  a  population 
of  under  50,000  persons.  The  number  of 
entities  potentially  affected  by  this  rule 
is  therefore  not  substantial. 

(2)  No  Significant  Economic  Impact. 
The  Public  Housing  Reform  Act 
improves  and  simplifies  the  way  in 
which  PHAs  and  RMCs  are  funded. 
Specifically,  section  519  of  the  Public 
Housing  Reform  replaces  funding  under 
the  existing  Performance  Funding 
System  (PFS)  with  formula  funding 
imder  the  new  Operating  Fimd  and  the 
Capital  Improvement  Assistance 
Program  (CLAP)  and  the  Comprehensive 
Grant  Program  with  formula  allocations 
imder  the  new  Capital  Fimd.  The 
implementation  of  section  519  is 
beyond  the  scope  of  this  proposed  rule, 
and  is  the  subject  of  separate  negotiated 
rulemakings  that  HUD  is  currently 
imdertaking.  Accordingly,  the  economic 
impact  of  this  proposed  rule  will  not  be 
sig^iificant,  and  it  will  not  affect  a 
substantial  number  of  small  entities. 

Notwithstanding  HUD's 
determination  that  this  rule  will  not 
have  a  significant  economic  effect  on  a 
substantial  niunber  of  small  entities, 
HUD  specifically  invites  comments 
regarding  any  less  burdensome 
alternatives  to  this  rule  that  will  meet 
HUD's  objectives  as  described  in  this 
preamble. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Kfandates 
Reform  Act  of  1995  (2  U.S.C.  1531- 
1538)  (UMRA)  requires  Federal  agencies 
to  assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 
governments  and  on  the  private  sector. 
This  proposed  rule  would  not  impose, 
within  the  meaning  of  the  UMRA,  any 
Federal  mandates  on  any  State,  local,  or 
tribal  governments  or  on  the  private 
sector. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  for  HUD  under 
section  6(a)  of  Executive  Order  12612, 
Federalism,  has  determined  that  this 
rule  will  not  have  federalism 
implications  concerning  the  division  of 
local.  State,  and  Federal  responsibilities. 
This  proposed  rule  would  revise  24  CFR 
part  964  to  reflect  recent  statutory 
changes  made  to  section  20  of  the  1937 
Act  by  section  532  of  the  Public 
Housing  Act.  The  proposed  rule  would 
also  ma^e  several  clarifying  and 
technical  changes  to  the  pwt  964.  No 
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programmatic  or  policy  change  will 
result  from  this  rule  that  will  affect  the 
relationship  between  the  Federal 
government  and  State  and  local 
governments. 

Regulatory  Planning  and  Review 

The  Office  of  Management  and  Budget 
has  reviewed  this  rule  under  Executive 
Order  12866  (captioned  "Regulatory 
Planning  and  Review")  and  determined 
that  this  rule  is  a  "significant  regulatory 
action"  as  defined  in  section  3(f)  of  the 
Order  (although  not  an  economically 
significant  regulatory  action  under  the  . 
Order).  Any  changes  made  to  this  rule 
as  a  result  of  that  review  are  identified 
in  the  docket  file,  which  is  available  for 
public  inspection  during  regular 
business  hours  (7:30  a.m.  to  5:30  p.m.) 
at  the  Office  of  the  General  Coimsel, 
Rules  Docket  Clerk,  Room  10276.  U.S. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410-0500. 

List  of  Subjects  in  24  CFR  Part  964 

Grant  programs — housing  and 
community  development.  Public 
housing,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  for  the  reasons  described 
in  the  preamble,  HUD  proposes  to 
amend  24  CFR  part  964  as  follows: 

PART  964— TENANT  PARTICIPATION 
AND  TENANT  OPPORTUNITIES  IN 
PUBUC  HOUSING 

1.  The  authority  citation  for  part  964 
is  revised  to  read  as  follows: 


Authority:  42  U.S.C.  1437d,  1437g,  1437r. 
3535(d). 

2.  Amend  §  964.225  as  follows: 

a.  Redesignate  paragraphs  (h),  (i),  (j), 
and  (k)  as  paragraphs  (i),  (j),  (k),  and  (1). 
respectively; 

b.  Add  new  paragraph  (h);  and 

c.  Revise  newly  designated  paragraph 

(j). 

The  addition  and  revision  to 
§  964.225  read  as  follows: 

§964.225    Resident  management 
requirements. 

***** 

(h)  Direct  provision  of  operating  and 
capital  assistance  to  RMC. — (1)  Direct 
provision  of  assistance  to  RMC.  The 
ACC  shall  provide  for  the  direct 
provision  of  operating  and  capital 
assistance  by  HUD  to  an  RMC  if: 

(i)  The  RMC  petitions  HUD  for  the 
release  of  funds; 

(ii)  The  contract  provides  for  the  RMC 
to  assimie  the  primary  management 
responsibilities  of  the  PHA; 

(iii)  The  RMC  has  been  designated  as 
at  least  a  "standard  performer"  imder 
the  Public  Housing  Assessment  System 
(PHAS)  (see  24  CFR  part  902);  and 

(iv)  The  RMC  is  not  in  violation  of 
any  financial,  accounting,  procurement, 
civil  rights,  fair  housing  or  other 
program  requirements  that  HUD 
determines  call  into  question  the 
capability  of  the  RMC  to  effectively 
discharge  its  responsibilities  under  the 
contract. 

(2)  Use  of  assistance.  Any  direct 
capital  or  operating  assistance  provided 


to  the  RMC  must  be  used  for  purposes 
of  performing  eligible  activities  with 
respect  to  public  housing  as  may  be 
provided  uiider  the  contract. 

(3)  Responsibilities  of  PHA.  If  HUD 
provides  direct  funding  to  a  RMC  under 
paragraph  (h)(1)  of  this  section,  the  PHA 
is  not  responsible  for  the  actions  of  the 
RMC. 
***** 

(j)  Ronding,  insurance,  and  licensing. 
(1)  Bonding  and  insurance. — Before 
assiuning  any  management 
responsibility  under  its  contract,  the 
RMC  must  provide  fidelity  bonding  and 
insurance,  or  equivalent  protection  that 
is  adequate  (as  determined  by  HUD  and 
the  PHA)  to  protect  HUD  and  the  PHA 
against  loss,  theft,  embezzlement,  or 
fraudulent  acts  on  the  part  of  the  RMC 
or  its  employees. 

(2)  Licensing  and  other  local 
requirements.  An  RMC  must  be  in 
compliance  with  any  local  licensing,  or 
other  local  requirement,  governing  the 
qualifications  or  operations  of  a 
property  manager. 
***** 

Dated:  October  13, 1999. 
Deborah  Vincent, 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

[FR  Doc.  99-27303  Filed  10-20-99;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Pwt«  888  and  982 
[DockM  No.  Fn  4428  F  04] 
RiN2S77-AB91 


SMtkNi  8  Tenant  Based  i 
Statulo^  Mafgar  of  Section  8 
Cef  tiflcala  and  Voucher  r 
Houalng  ClMiea  Voucher  Program 

agency:  Office  of  the  Secretary,  HUD. 
action:  Final  rule. 


:  This  final  rule  adopts  as  final 
certain  provisions  of  the  interim  rule 
published  on  May  14, 1999,  to 
implement  the  statutory  merger  of  the 
Section  8  tenant-based  certificate  and 
voucher  programs  into  the  new  Housing 
Choice  Voucher  Program,  and  makes 
amendments  to  other  provisions  of  this 
interim  rule.  This  final  rule  takes  into 
consideration  the  public  comments 
received  on  the  interim  rule,  and  most 
of  the  amendments  made  at  this  final 
nde  stage  are  in  response  to  public 
comment. 

EFFECTIVE  DATE:  November  22,  1999. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Gerald  J.  Benoit,  Office  of  Public  and 
hidian  Housing,  Department  of  Housing 
and  Urban  Development,  Room  4210, 
451  Seventh  Street,  SW,  Washington. 
DC  20410;  telephone  (202)  708-0477. 
(This  is  not  a  toll-fi«e  number.)  Hearing 
or  speech-impaired  individuals  may 
access  this  number  via  TTY  by  calling 
the  toll-free  Federal  Information  Relay 
Service  at  1-800-877-8339. 
8UPf>t.EMENTARY  INFORMATION: 

I.  Background 

On  May  14, 1999  (64  FR  26632),  HUD 
published  for  public  comment  an 
interim  rule  amending  the  regulations 
for  the  Section  8  tenant-based  program. 
The  interim  rule  implemented  most  of 
die  Section  8  tenant-based  program 
provisions  contained  in  the  Quality 
Housing  and  Work  Responsibility  Act  of 

1998  (Tide  V  of  the  FY  1999  HUD 
Appropriations  Act;  Public  Law  105- 
276,  approved  October  21, 1998;  112 
Stat.  2461)  (the  "1998  Act").  Of 
particular  significance,  the  May  14, 

1999  interim  rule  implemented  section 
545  of  the  1998  Act.  Section  545 
provides  for  the  complete  merger  of  the 
Section  8  tenant-based  certificate  and 
voucher  programs. 

HUD  had  previously  promulgated 
regulations  (known  as  the  "coidorming 
rule")  that  combined  and  conformed 
rules  for  Section  8  tenant-based 
assistance  to  the  extent  permitted  by 
prior  law.  The  new  tenant-based 


program  has  features  of  the  previously 
authorized  certificate  and  voucher 
programs,  plus  new  features,  as 
described  in  the  preamble  to  the  interim 
rule. 

HUD  provided  for  a  90-day  delayed 
effective  date  for  the  interim  rule  (in 
contrast  to  the  customary  30-day 
delayed  effective  date  for  most  HUD 
rules  issued  for  effect),  in  order  to  afford 
public  housing  agencies  (PHAs) 
additional  time  to  prepare  for  the 
implementation  of  the  interim  rule.  On 
August  11, 1999,  HUD  published  a 
notice  changing  the  effective  date  of  the 
interim  rule  to  October  1, 1999.  (See  64 
FR  43613.) 

This  rule  does  not  implement  the 
1998  Act  revisions  to  the  project-based 
certificate  program,  which  is  the  subject 
of  24  CFR  part  983.  Until  HUD  issues 
revisions  to  part  983,  PHAs  may 
continue  to  provide  project-based 
assistance  in  accordance  with  the 
published  part  983. 

n.  Public  Forums 

In  addition  to  the  comments 
submitted  in  response  to  publication  of 
the  interim  rule,  HUD  convened  three 
public  forums  on  the  May  14, 1999 
interim  rule.  Section  559  of  the  1998 
Act  requires  that  before  HUD  publishes 
its  final  rule  on  the  merger  of  the 
Section  8  certificate  and  voucher 
programs,  HUD  is  to  seek 
recommendations  from  organizations 
representing:  (1)  State  or  local  PHAs;  (2) 
owners  and  managers  of  tenant-based 
housing  assistance  imder  section  8  of 
the  U.S.  Housing  Act  of  1937;  and  (3) 
legal  services  organizations.  Section  559 
also  requires  HUD  to  convene  not  less 
than  two  public  forums  at  which  the 
persons  or  organizations  making 
recommendations  may  express  their 
views  concerning  the  proposed 
disposition  of  their  recommendations. 

The  three  public  forums  convened  by 
HUD  on  this  rule  were  held  in  Omaha, 
Nebraska  on  May  19, 1999,  in  Syracuse, 
New  York  on  June  28, 1999,  and  in 
Washington,  DC,  on  July  28, 1999.  At 
each  of  these  forums,  forum  participants 
made  helpful  recommendations  and 
suggestions,  discussed  issues  and 
exchanged  ideas  on  the  merger  of  the 
section  8  certificate  and  voucher 
programs,  especially  the  requirements 
established  in  the  May  14, 1999  interim 
rule.  Consistent  with  the  statutory 
reqiiirements,  HUD  advised  the  forum 
participants  of  its  proposed  disposition 
of  the  participants  recommendations 
when  HUD  had  formtdated  a  proposed 
disposition  of  a  specific  view  or 
recommendation  offered.  For  certain 
issues,  HUD  was  unable  to  offer  the 
forum  participants  a  proposed 


disposition,  because  the  issues  required 
further  deliberation  by  HUD,  but  HUD 
discussed  with  the  participants  the 
considerations  involved  in  HUD's 
decisiomnaking  process. 

m.  Significant  Changes  Between  the 
May  14, 1999  Interim  Rule  and  This 
Final  Rule 

This  section  highlights  the  significant 
changes  made  to  the  May  14, 1999 
interim  nde  at  this  final  rule  stage.  This 
final  rule  adopts  without  change  the 
amendments  made  to  24  CFR  parts  248, 
791,  and  792  in  the  May  14, 1999 
interim  rule.  This  rule  makes  a 
conforming  amendment  to  24  CFR  part 
888  and  also  makes  further  amendments 
to  several  sections  of  part  982.  The 
major  changes  made  by  this  final  rule  to 
parts  888  and  982  are  summarized 
below.  Other  changes  are  also  noted  in 
the  discussion  of  the  public  comments. 

•  Amendments  to  24  CFR  part  888. 
The  final  rule  amends  part  888,  which 
describes  the  regulations  governing  feir 
market  rents  and  contract  annual 
adjustment  factors  for  the  Section  8 
housing  assistance  payment  program. 
Specifically,  the  final  rule  revises  the 
part  888  requirements  regarding  fair 

.market  rents  to  increase  the  FN^  for  a 
manu&ctured  home  space  rental  from 
30  percent  to  40  percent  of  the  FMR  for 
a  two-bedroom  imit  to  reflect  the  new 
procedures  applicable  to  manufoctured 
home  space  rental  under  the  Section  8 
Housing  Choice  Voucher  program. 

•  £te/2i7Jtions.  The  final  rule  revises 
§  982.4  (Definitions)  to  provide  three 
new  definitions  applicable  to  the 
Section  8  Housing  Choice  Voucher 
program — "Family  rent  to  owner," 
"UtiUty  reimbursement,"  and  "Welfere- 
to-work  (WTW)  families."  Additionally, 
the  final  rule  removes  the  definitions  of 
"extremely  low  income  family"  and 
"utility  reimbursement"  from  part  982 
and  replaces  them  with  a  cross- 
-reference  to  part  5.  The  definitions  of 
these  terms  are  applicable  to  several 
HUD  programs.  Part  5  was  established 
by  HUD  to  provide  the  definitions  and 
other  program  requirements  that  are 
generally  applicable  to  HUD  programs. 
Accordingly,  it  is  unnecessary  to  repeat 
the  definitions  of  these  terms  in  part 
982. 

•  Equal  opportunity  requirements. 
The  rule  revises  paragraph  (c)  of 

§  982.53  to  provide  that  the  actions  to 
affirmatively  further  fair  housing  must 
be  in  accordance  with  the  requirements 
of  the  PHA  Plan  regulation  in  24  CFR 
903.7(o). 

•  Admimsfrat/vB  p7a/i.  The  rule 
revises  paragraph  (b)  of  §  982.54  to 
specify  that  the  PHA's  administrative 
plan  is  a  supporting  document  to  the 
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PHA  plan  and  must  be  available  for 
public  review. 

•  Income  targeting.  The  final  rule 
amends  the  income  targeting  provisions 
at  §  982.201(b)(2).  Specifically,  the  final 
rule  establishes  the  limited 
circumstances  in  which  ^  PHA  may 
admit  a  percentage  of  extremely  low 
income  families  lower  than  the  75 
percent  required  imder  the  income 
targeting  provisions  of  the  1998  Act. 

•  Local  admission  preferences.  The 
final  rule  amends  §  982.207  to  provide 
that  a  PHA  must  not  deny  a  local 
preference,  nor  otherwise  exclude  or 
penalize  a  family  in  admission  to  the 
programs,  solely  because  the  family 
resides  in  public  housing.  Further,  the 
final  rule  clarifies  and  emphasizes 
certain  requirements  for  PHA  adoption 
of  residency  preferences.  For  example, 
the  rule  specifies  that  a  PHA  may  only 
implement  residency  preferences  in 
accordance  with  applicable  non- 
discrimination and  equal  opportunity 
requirements. 

The  rule  provides  that  a  PHA  may 
establish  local  admission  preferences 
for:  (a)  Working  families;  (b)  persons 
with  disabilities;  (c)  victims  of  domestic 
violence;  and  (d)  single  persons  who  are 
elderly,  displaced,  homeless,  or  a 
person  with  disabilities. 

•  PHA  approval  of  assisted  tenancy. 
The  final  rule  amends  §  982.305(a), 
which  describes  the  requirements  that 
must  be  satisfied  before  a  PHA  may 
approve  the  assisted  tenancy. 
Specifically,  the  final  rule  provides  that 
at  the  time  a  family  initially  receives 
tenant-based  assistance  for  occupancy  of 
a  dwelling  imit,  the  PHA  must  ensure 
that  the  family  share  may  not  exceed  40 
percent  of  the  fomily's  monthly  adjusted 
income. 

•  PHA  disapproval  of  owner.  This 
rule  adds  to  §  982.306(d)  a  statement 
that  the  restriction  against  a  PHA 
approval  of  a  unit  occupied  by  a  femily 
member  only  applies  at  the  time  a 
family  initially  receives  tenant-based 
assistance  for  occupancy  of  a  particular 
unit,  but  does  not  apply  to  PHA 
approval  of  a -new  tenancy  with 
continued  tenant-based  assistance  ia  the 
same  unit. 

•  Lease  and  tenancy.  The  final  rule 
makes  various  revisions  to  §982.308, 
which  sets  forth  the  lease  and  tenancy 
requirements  imder  the  Section  8 
Housing  Choice  Voucher  program. 
Among  other  changes,  the  final  nUe 
provides  that  owners  may  use  another 
form  of  lease  (such  as  a  PHA  model 
lease)  if  the  owner  does  not  use  a 
standard  lease  form  for  rental  to 
imassisted  families.  The  final  rule  also 
defines  what  constitutes  "legal 
capacity"  to  enter  into  a  lease.  Further, 


the  rule  specifies  the  minimum 
information  that  must  be  contained  in 
the  lease.  The  final  rule  also  establishes 
certain  requirements  regarding  changes 
to  the  lease  or  rent.  For  example,  the 
final  rule  specifies  that  all  changes  to 
the  lease  must  be  in  writing. 
Additionally,  the  rule  specifies  that  in 
certain  situations,  Section  8  assistance 
will  not  be  continued  imless  the  PHA 
has  approved  a  new  tenancy  in 
accordance  with  program  requirements 
and  has  executed  a  new  HAP  contract 
with  the  owner. 

•  Owner  notice  of  grounds  for 
termination  of  lease.  This  final  rule 
amends  §  982.310  (captioned  "Owner 
termination  of  tenancy")  to  clarify  that 
the  owner  must  give  the  tenant  a  written 
notice  that  specifies  the  grounds  for 
termination  of  tenancy  during  the  term 
of  the  lease.  The  tenancy  does  not 
terminate  before  the  owner  has  given 
this  notice,  and  the  notice  must  be  given 
before  the  commencement  of  the 
eviction  action. 

•  Portability.  The  final  rule  amends 
§982.355,  which  establishes  the 
portability  procedures  governing 
administration  by  the  receiving  PHA. 
The  final  rule  provides  that  when  a 
family  has  a  right  to  lease  a  unit  in  the 
receiving  PHA  jiuisdiction,  the 
receiving  PHA  must  provide  assistance 
for  the  family.  Receiving  PHA 
procediues  and  preferences  for  selection 
among  eligible  applicants  do  not  apply, 
and  the  receiving  PHA  waiting  list  is  not 
used.  However,  the  receiving  PHA  may 
deny  or  terminate  assistance  for  family 
action  or  inaction  in  accordance  with 

§  982.552  ("PHA  denial  or  termination 
of  assistance  for  family")  and  §  982.553 
("Crime  by  family  members"). 

•  PHA  unit  inspection.  The  final  rule 
removes  §  982.405(f)  of  the  interim  rule. 
Paragraph  (f)  of  §  982.405  required  that 
a  PHA  adopt  procedural  guidelines  and 
performance  standards  for  conducting 
required  HQS  inspections. 

•  Late  payment  penalties.  The  final 
rule  amends  the  late  payment 
provisions  located  in  §982.451(b)(5)(ii). 
Specifically,  the  final  rule  provides  that 
the  HAP  contract  shall  provide  for 
penalties  against  the  PHA  for  late 
housing  assistance  payments  due  to  the 
owner  only  if  all  of  the  following 
conditions  apply:  (a)  The  penalties  are 
in  accordance  with  generdly  accepted 
practices  and  law  in  the  local  housing 
market;  (b)  it  is  the  owner's  practice  to 
charge  such  penalties  for  assisted  and 
imassisted  tenants;  and  (c)  the  owner 
also  charges  such  penalties  against  the 
tenant  for  late  payment  of  family  rent  to 
the  owner.  The  interim  rule  provision 
regarding  late  payment  penalties  only 
referenced  the  first  condition  identified 


above  [i.e.,  generally  accepted  local 
practice  and  law). 

•  Owner  breach  of  contract.  The  hnal 
rule  revises  §  982.453  (captioned 
"Owner  breach  of  contract"). 
Specifically,  the  final  rule  expands  the 
list  of  owner  actions  considered  to  be  a 
breach  of  the  HAP  contract  to  include 
violent  criminal  activity. 

•  Payment  standard  for  pre-merger 
voucher  tenancies.  The  final  rule  revises 
§  982.502,  which  establishes  the 
requirements  governing  conversion  to 
the  Section  8  Housing  Choice  Voucher 
program.  The  interim  rule  (and  this  final 
rule)  provide  that  if  the  PHA  entered 
into  a  HAP  contract  for  a  voucher 
tenancy  before  the  merger  date,  the 
tenancy  will  continue  to  be  considered 
and  treated  as  a  tenancy  under  the 
voucher  program,  and  will  be  subject  to 
the  voucher  program  requirements  of 
part  982.  The  final  rule  revises  §  982.502 
to  remove  the  provision  for  a  shopping 
incentive  for  over-FMR  certificate 
tenancies  before  the  effective  date  of  the 
second  regular  reexamination  of  family 
income  and  composition  on  or  after  the 
merger  date.  The  shopping  incentive 
was  never  applicable  to  over-FMR 
certificate  tenancies  and  will  not  be 
triggered  by  conversion  of  these  families 
to  the  voucher  program. 

•  HUD  approval  of  payment  standard 
amount  below  the  basic  range.  The  final 
rule  amends  §  982.503  (captioned 
"Voucher  tenancy:  Payment  standard 
amount  and  schedule")  to  provide  that 
HUD,  in  its  sole  discretion,  may  approve 
a  PHA  request  for  approval  to  establish 

a  payment  standard  amount  that  is 
lower  than  the  basic  range.  In 
determining  whether  to  approve  the 
PHA  request.  HUD  will  consider 
appropriate  factors,  including  rent 
burden  of  families  assisted  under  the 
program.  HUD  will  not  approve  a  lower 
payment  standard  if  the  feonily  share  for 
more  than  40  percent  of  participants  in 
the  PHA's  voucher  program  exceeds  30 
percent  of  adjusted  monthly  income. 

•  How  to  calculate  housing  assistance 
payment.  The  final  rule  amends 

§  982.505  (captioned  "Voucher  tenancy: 
How  to  calculate  housing  assistance 
payment").  Specifically,  the  fined  rule 
provides  that  during  the  first  24  months 
of  the  HAP  contract,  the  payment 
standard  for  «  family  is  the  higher  of:  (a) 
the  initial  payment  standard  (minus  any 
amoimt  by  which  the  initial  rent  to 
owner  exceeds  the  current  rent  to 
owner);  or  (b)  the  payment  standard,  as 
determined  at  the  most  recent  regular 
reexamination  of  family  income  and 
composition  after  the  beginning  of  the 
HAP  contract  term.  After  the  firet 
twenty  four  months  of  the  HAP  contract 
term,  the  payment  standard  is  the 
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payment  standard  as  determined  at  the 
most  recent  regular  reexamination  of 
family  income  and  composition  after  the 
beginning  of  the  HAP  contract  term. 

•  PHA  denial  or  termination  of 
assistance  for  family.  The  final  rule 
revises  §982.552(c)(l)(x)  to  elaborate  on 
factors  that  a  PHA  may  consider  in  its 
decision  to  deny  or  terminate  assistance 
because  of  action  or  failure  to  act  by 
members  of  the  family. 

•  FMR  for  manufactured  home  space. 
As  explained  in  more  detail  in  the 
comment  section  of  this  preamble,  the 
final  nde  amends  §  982.623  (captioned 
"Manufactured  home  space  rental: 
Housing  assistance  payment")  to 
provide  that  the  FMR  for  a 
manufectured  home  space  is  generally 
40  percent  of  the  published  FMR. 
Previously,  the  FMRs  for  manufactiued 
home  spaces  were  based  on  a  30  percent 
figure. 

IV.  Discussion  of  Public  Comments. 

The  public  comment  period  closed  on 
July  13,  1999.  During  that  period,  HUD 
received  written  comments  from  PHAs; 
regional/State  housing  agencies; 
organizations  representing  PHAs; 
organizations  representing  women  who 
are  victims  of  domestic  violence;  legal 
services  organizations;  advocates  for 
persons  with  disabilities;  low  income 
housing  advocates;  and  various  other 
organizations  and  individuals.  At  the 
close  of  the  public  comment  period, 
HUD  had  received  97  written 
comments.  The  summary  of  public 
comments  that  follows  presents  the 
major  issues,  recommendations  and 
questions  raised  by  the  public  on  the 
May  14, 1999  interim  rule,  whether 
made  at  the  public  forums,  or  provided 
as  written  comments  diuing  the  60-day 
comment  period  on  the  rule. 

The  summary  is  organized  by 
regulatory  section  (e.g.,  §982.201).  The 
underlined  headings  that  follow  each 
regulatory  section  present  the  issue  and 
are  followed  by  a  brief  description  of  the 
comment.  Comments  that  are  not 
directed  to  a  specific  regulatory  section 
are  described  under  the  heading 
"Miscellaneous  comments". 

As  previously  indicated,  the  interim 
rule  published  on  May  14, 1999  (as 
modified  by  the  technical  corrections 
published  on  September  14, 1999)  was 
effective  on  October  1, 1999  and  PHAs 
must  implement  that  rule  beginning 
October  1, 1999.  This  final  rule  includes 
additional  changes  to  the  interim  rule, 
which  PHAs  must  implement  beginning 
on  the  effective  date  of  this  rule. 

Section  982.4  Definitions. 

Comment:  Definition  of  PHA.  HUD 
should  revise  the  definition  of  PHA  to 


include  non-profit  disability 
organizations  administering  the  Section 
8  Mainstream  Program  for  people  with 
disabilities. 

HUD  response.  The  rule  contains  the 
United  States  Housing  Act  of  1937  (42 
U.S.C.  1437n{d))  (1937  Act)  definition  of 
"PHA."  In  addition  to  the  traditional 
definition  of  a  PHA  as  a  governmental 
entity  or  public  body  authorized  to 
administer  a  1937  Act  program,  for 
administration  of  the  tenant-based 
program  only,  the  rule  includes  in  the 
definition  of  "PHA"  additional  entities: 
a  consortiiun  of  PHAs;  a  non-profit 
entity  administering  certificates  or 
vouchers  imder  a  contract  with  HUD  or 
a  PHA  on  October  21, 1998;  and  for  any 
area  outside  the  jiuisdiction  of  a  PHA 
with  a  tenant-based  program  or  where 
HUD  determines  that  the  PHA  is  not 
administering  the  tenant-based  program 
effectively,  a  private  non-profit  or 
governmental  entity  or  public  body  that 
would  otherwise  lack  jiuisdiction  to 
administer  the  program  in  such  area.  A 
minor  correction  is  made  to  this 
provision  in  this  final  rule. 

Comment:  Definition  of  "tenant  rent". 
Tenant  rent  should  be  defined  as  "The 
amount  payable  by  the  tenant  as  rent  to 
the  unit  owner.  In  the  certificate 
program,  it  is  the  total  tenant  payment 
minus  any  utility  allowance." 

Rule  needs  to  clarify  whether  the 
method  of  determining  total  tenant 
payment  (TTP)  in  the  Admissions  and 
Occupancy  proposed  rule  (published 
April  30, 1999)  at  §  5.613  will  apply  to 
the  voucher  program.  Section  982.505 
incorporates  the  TTP  concept,  but 
§  5.601(a)(2)(ii)  of  the  current  rule  states 
that  the  definitions  of  "total  rent"  and 
"total  ten2mt  payment"  do  not  apply  to 
the  voucher  program.  Clarification  is 
needed. 

HUD  response.  The  definition  of  TTP 
in  part  5  will  apply  to  the  voucher 
program  resulting  from  the  merger  of  the 
certificate  and  voucher  programs. 
However,  the  definitions  of  tenant  rent 
and  utility  reimbursement  in  part  5  will 
not  apply  to  the  voucher  program. 
Instead,  in  this  part  982  rule,  the  term 
"family  rent  to  owner"  is  used  instead 
of  "tenant  rent."  Definitions  of  "family 
rent  to  owner"  and  "utility 
reimbursement"  for  the  voucher 
program  were  added  to  §  982.4.  Family 
rent  to  owner  is  the  portion  of  the  rent 
to  owner  paid  by  the  family.  Family  rent 
to  owner  is  calculated  by  subtracting  the 
housing  assistance  payment  to  the 
owner  from  the  rent  to  owner.  A  utility 
reimbursement  in  the  voucher  program 
is  the  portion  of  the  housing  assistance 
payment  which  exceeds  the  rent  to 
owner.  A  utility  reimbiusement  is  only 


paid  when  the  housing  assistance 
payment  exceeds  the  rent  to  owner. 

Comment:  Merger  date  of  August  12. 
1999.  PHAs  expressed  concgm  about 
the  merger  date  of  August  12, 1999 
because  (1)  the  Admissions  and 
Occupancy  proposed  rule,  published 
April  30, 1999  (64  FR  23460),  covered 
related  topics;  (2)  HUD  needs  to  revise 
the  voucher  contracts  and  forms;  and  (3) 
PHAs  need  to  obtain  computer  software 
capable  of  implementing  the  changes 
required  by  part  982. 

HUD  response.  In  a  Federal  Register 
notice  of  August  11, 1999  (64  FR  43613), 
HUD  extended  the  merger  date  defined 
in  §  982.4  of  the  interim  merger  rule  to 
October  1,1999. 

Section  982.53  Equal  opportunity 
requirements. 

Comment:  State  equal  opportunity 
requirements.  The  language  in 
§  982.53(d)  needs  to  be  expanded  to 
include  not  only  State  laws  but  also 
local  ordinances.  These  tools  are  used 
increasingly  by  local  communities  to 
promote  fair  housing. 

HUD  response.  Section  982.53(d)  was 
revised  to  change  the  "state  law" 
references  to  "State  and  local  laws". 

Comment:  Affirmatively  furthering 
fair  housing  requirements.  The  language 
of  the  section  is  too  broad,  requiring 
PHAs  to  take  imdefined  actions  based 
on  imdefined  criteria.  HUD  should 
require  PHAs  to  establish  mechanisms 
to  respond  to  complaints  of 
discrimination  in  the  Section*  8  program, 
including  informing  voucher  holders  of 
their  rights  and  the  remedies  available 
to  them.  This  provision  also  should 
require  conformity  with  any  city  or 
county  laws  that  prohibit 
discrimination. 

The  final  rule  should  provide  that  the 
PHA  must  refrain  from  actions  that  are 
discriminatory  or  segregative,  or  that 
perpetuate  the  effects  of  past 
discrimination  or  segregation  by  the 
PHA;  administer  the  program  to  remedy 
past  discrimination  and  segregation  in 
PHA  programs  and  local  government 
policies;  administer  the  program  to 
promote  fair  housing  rights  and  choice; 
eliminate  impediments  to  fair  housing 
choice;  and  remedy  the  effects  of 
discrimination  and  segregation  in  the 
market.  HUD  needs  to  clarify  what  it 
means  by  "impediments  to  fair  housing  . 
choice". 

HUD  response.  Many  of  the  changes 
sought  by  the  commenters  are  part  of 
existing  rules.  For  example,  under 
§  982.301(b).  PHAs  must  include 
information  about  federal.  State  and 
local  equal  opportunity  requirements 
and  housing  discrimination  complaint 
forms  in  the  briefing  packet  given  to 
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new  families.  Section  982.304  specifies 
that  the  PHA  must  give  the  family 
information  on  how  to  fill  out  and  file 
a  housing  discrimination  complaint  if 
the  family  claims  that  illegal 
discrimination  has  prevented  the  family 
from  finding  or  leasing  a  suitable  unit. 
In  addition,  §  982.52  specifies  that  the 
voucher  program  requires  compliance 
with  all  equal  opportunity  requirements 
imposed  by  contract  or  federal  law  and 
the  PHA  must  submit  a  signed 
certification  that  it  wiU  administer  the 
program  in  conformity  with  civil  rights 
laws. 

The  PHA  obligation  to  affirmatively 
further  fair  housing  is  identical  to  the 
requirement  contained  in  the  PHA  plan 
final  rule.  It  is  important  to  note  that  in 
implementing  program  changes  covered 
by  the  1998  Act,  both  HUD  and  the  PHA 
must  ensiue  compliance  with  applicable 
nondiscrimination  requirements  and 
affirmatively  further  fair  housing.  The 
PHA  obligation  to  affirmatively  further 
fair  housing  is  specifically  required  by 
both  the  part  982  (the  housing  choice 
voucher  program)  and  part  903  (the 
PHA  plan)  rules. 

Section  982.54  Administrative  plan. 

Comment:  Section  8  administrative 
plan.  HUD  should  eliminate  a  separate 
Section  8  administrative  plan  and 
incorporate  the  information  required  by 
this  plan  in  the  PHA  plan.  A  separate 
Section  8  administrative  plan  shoidd 
apply  only  to  those  PHAs  that  are  not 
yet  operating  imder  an  approved  PHA 
plan. 

HUD  response.  Notice  PIH  99-33 
(HA)  issued  on  July  30, 1999,  provided 
further  PHA  plan  instructions, 
including  a  mandatory  electronic 
template  for  submission  of  the  PHA 
plan.  As  stated  in  the  HUD  notice,  PHAs 
will  provide  statements  of  policy  using 
short  responses  and  by  checking  boxes 
in  the  PHA  plan  template.  To  ensure 
that  the  public  has  access  to  detailed 
information  about  all  of  the  PHA's 
discretionary  policies,  the  HUD  notice 
calls  for  the  administrative  plan  to  be  a 
supporting  document  to  the  PHA  Plan 
and  available  for  public  review. 
Therefore,  the  PHA  will  not  be  required 
to  repeat  administrative  plan 
information  in  the  PHA  plan. 

Section  982.151  Annual  Contributions 
Contract. 

Comment:  Funding.  There  should  be 
no  reduction  in  assistance  amounts 
based  upon  differences  between  the  Fair 
Market  Rent  (FMR)  and  pajrment 
standards  in  existing  voucher  Annual 
Contribution  Contracts  (ACCs)  and 
merged  ACCs.  All  funding  must  be 
transferred. 


HUD  response.  Conversion  to  the 
merged  program  will  not  result  in  the 
loss  of  PHA  funding  for  the  Section  8 
program.  HUD  is  publishing  a  separate 
rule  on  renewal  funding  for  the  Section 
8  tenant-based  assistance  program. 

Section  982.152  Administrative  fee. 

Conmient:  Administrative  fees.  The 
final  rule  needs  more  specific  guidance 
on  when  to  apply  for  additionad 
administrative  funds,  because  PHAs 
may  be  reluctant  to  apply  for  such  fees. 

HUD  response.  Guidance  concerning 
PHA  administrative  fees  is  published 
annually  in  the  Federal  Register  and  in 
HUD  handbooks  and  notices. 

Comment:  Administrative  fee  bonuses 
for  high  performers.  This  section  should 
provide  for  an  additional  administrative 
fee  as  a  bonus  or  incentive  to 
particularly  high-performing  PHAs,  if 
HUD  chooses  to  develop  such  an 
incentive. 

HUD  response.  The  statute  does  not 
permit  HUD  to  provide  bonus 
administrative  fees  to  high  performance 
PHAs. 

-Conmient:  Additional  administrative 
fees  for  conversion  to  the  merged 
program.  HUD  should  provide 
additional  administrative  fees  to 
facilitate  conversion,  and  HUD  shoidd 
convert  the  certificate  program  quickly 
while  ensuring  rent  neutrality  through 
appropriate  voucher  payment  standards. 

HUD  response.  There  are  no  funds 
available  for  this  piupose;  the  statute 
does  not  permit  HUD  to  provide  PHAs 
with  additional  administrative  fees  to 
facilitate  the  merger. 

Section  982.154  ACC  reserve  account. 

Comment:  ACC  reserve  account.  A 
change  in  language  (from  the  word 
"establishes"  to  "may")  will  open  the 
door  to  the  elimination  of  individual 
PHA  reserve  accounts.  It  is  both  jmident 
and  essential  for  the  efficient  operation 
of  the  Section  8  program  that  PHAs  have 
access  to  funds  for  various  imexpected 
cost  increases.  HUD  should  change  the 
language  back  to  the  word  "establishes". 

HUD  response.  The  text  of 
§  982.154(a)  was  changed  in  the  May  14, 
1999  interim  rule  to  more  clearly  reflect 
the  fact  that  HUD  has  discretion  to 
determine  the  amoimt  of  the  ACC 
reserve  account  as  provided  in  the  ACC 
for  many  years.  This  change  in 
regulatory  text  does  not  signal  a  change 
in  HUD  authority  to  determine  the 
amount  of  the  ACC  reserve  account. 
HUD  is  pubUshing  a  separate  rule  on 
renewal  funding,  which  will  address  the 
ACC  reserve  account. 


Section  982.162  Use  of  HUD-required 
contracts  and  other  forms. 

Comment:  HUD  forms  and  contracts. 
HUD  needs  to  revise  its  reqtiired 
contracts  in  a  timely  manner  and  have 
an  adequate  supply  for  PHAs. 

HUD  response.  The  merged  program 
housing  assistance  payments  (HAP) 
contract  (form  HUD-52641)  and  tenancy 
addendum  (form  HUD-52641-A)  are 
posted  on  the  HUD  web  at 
www.hudclips.org.  Until  other  contracts 
and  forms  are  issued,  PHAs  may 
continue  to  use  the  current  voucher 
program  forms  (e.g.,  rental  voucher  and 
HAP  contract  for  leasing  manufactured 
home  spaces). 

Section  982.201  Eligibility  and  targeting. 

Comment:  Targeting  requirements 
effect  on  welfare  reform  and  working 
poor.  Targeting  that  limits  assistance  to 
extremely  low  income  families  is 
contrary  to  welfare  reform  efforts  and 
will  deny  assistance  to  the  working 
poor.  Targeting  rewards  welfare 
recipients  by  moving  them  up  on  PHA 
waiting  lists.  Conversely,  the  rule 
penalizes  the  working  poor  by  moving 
those  individuals  further  down  the  list. 

HUD  response.  The  targeting 
requirements  are  statutory,  but  the  rule 
permits  variations  where  needed  and  as 
authorized  by  the  statute.  Section  16(d) 
of  the  1937  Act  provides  that  at  least  75 
percent  of  annual  admissions  to  the 
Section  8  tenant-based  assistance 
program  must  be  families  whose 
incomes  do  not  exceed  30  percent  of 
area  median  income.  In  the  final  nde, 
such  families  are  called  "extremely  low 
income  families",  a  new  term  defined  at 
§5.603  of  this  title. 

The  statute  permits  HUD  to  exercise 
some  discretion  to  modify  the  impact  of 
the  statutory  requirement  to  target  75 
percent  of  a  PHA's  tenant-based 
program  admissions  to  extremely  low 
income  families.  Section  16(b)(1)  of  the 
1937  Act  permits  HUD  to  establish  the 
extremely  low  income  limit  higher  or 
lower  than  30  percent  of  area  median 
income  where  HUD  determines  a  higher 
or  lower  limit  is  necessar>'  because  of 
unusually  high  or  low  incomes. 

HUD  has  determined  that  one-person 
households  with  incomes  below  their 
State  Supplemental  Security  Income 
(SSI)  benefit  level  are  of  unusually  low 
income  and  that  a  modification  to  the 
income  limit  for  extremely  low  income 
determination  standards  was  needed. 
HUD  issued  Notice  PDR  99-04  (on  July 
21, 1999)  to  make  changes  in  the 
Section  8  existing  bousing  extremely 
low  income  limit  determinations.  The 
extremely  low  income  limit  amounts 
have  been  increased  wherever  necessary 


56898         Federal  Register /Vol.  64,  No.  203  /  Thursday,  October  21.  1999 /Rules  and  Regulations 


so  that  the  one-person  30  percent  of 
median  income  limit  is  at  least  as  high 
as  the  State  SSI  benefit  level. 
HUD  will  not  make  further 
adjustments  to  this  year's  30  percent  of 
area  median  income  determination  to 
accommodate  minimum  wage 
households.  Such  a  change  would  go  far 
beyond  other  adjustments  and 
drastically  alter  the  thirty  percent 
standard. 

In  addition,  under  the  authority  of 
section  16(d)  of  the  1937  Act,  a 
provision  has  been  added  to  the  final 
rule  that  allows  a  reduced  targeting 
percentage  for  welfare-to-work  voucher 
admissions,  only  if  and  to  the  extent  the 
PHA  has  demonstrated  that  compliance 
with  the  targeting  obligations  for  such 
welfare-to-work  families  would  interfere^ 
with  the  objectives  of  the  welfare-to- 
work  voucher  program.  HUD  expects 
this  authority  to  be  needed  only  in 
exceptional  circumstances. 

Comment:  Lower  targeting 
requirements  for  good  cause.  The  rule 
must  specify  the  standard  for  good 
cause  requests  made  by  PHAs  to 
establish  different  targeting 
requirements,  and  what  documentation 
the  PHAs  must  provide  to  HUD.  The 
rule  should  provide  that  a  targeting 
exception  will  be  granted  only  in 
unusual  or  extraordinary  circiunstances. 

HUD  should  consider  fair  housing 
concerns  and  the  consolidated  plan  in 
approving  a  different  targeting 
percentage. 

HUD  response.  HUD  has  authority 
under  section  16(d)  of  the  1937  Act  to 
approve  for  good  cause  PHA 
establishment  and  implementation  of 
different  targeting  requirements  for  the 
PHA's  Section  8  tenant-based  program, 
in  accordance  with  the  PHA  plan.  HUD 
will  carefully  scrutinize  all  requests  for 
targeting  exceptions  and  will  only 
approve  exceptions  on  a  case-by-case 
when  fully  justified  by  exceptional 
circimistances.  The  final  rule  adds 
provisions  that  specify  two  cases  when 
a  PHA  may  adopt  a  different  targeting 
standard: 

— When  HUD  has  approved  a  lower 
targeting  requirement  for  a  PHA  in 
accordance  with  specific  good  cause 
standards  specified  in  the  rule,  which 
are  designed  to  demonstrate  that  the 
PHA  is  not  able  to  find  a  sufficient 
number  of  extremely  low  income 
families  to  fill  available  program 
openings  despite  outreach  and 
marketing  and  that  the  vouchers  will 
substantially  address  worst  case 
housing  needs. 
— The  targeting  disregard  for  families 
that  receive  vouchers  funded  under 
the  HUD  welfare-to-work  program  (or 


a  renewal  of  that  funding)  explained 

above. 

The  following  is  a  more  detailed 
description  of  ^e  first  type  of  targeting 
exception.  In  both  cases,  the  use  of  a 
modified  targeting  standard  must  be 
consistent  with  the  PHA  plan.  In 
addition,  any  HUD  approval  of  a 
targeting  exception  must  be  consistent 
with  the  PHA  obligation  to  administer 
the  program  in  a  manner  that 
affirmatively  furthers  fair  housing. 

The  rule  provides  that  a  PHA  may 
admit  less  than  seventy  five  percent  of 
extremely  low  income  famihes  during 
the  PHA  fiscal  year  if  HUD  determines 
there  is  good  cause  for,  and  approves 
the  use  of,  a  lower  targeting  standard  by 
the  PHA.  HUD  may  approve  a  lower 
targeting  requirement  if  HUD 
determines  that: 

(1)  The  PHA  has  opened  its  waiting 
list  for  a  reasonable  time  for  admission 
of  extremely  low  income  families 
residing  in  the  same  metropolitan 
statistical  area  (MSA)  or 
nonmetropolitan  county,  both  within 
and  without  the  PHA  jurisdiction; 

(2)  The  PHA  has  provided  full  public 
notice  of  such  opening  to  such  families, 
and  has  conducted  outreach  and 
marketing  to  reach  such  families, 
including  families  on  waiting  Usts  of 
other  PHAs  in  the  same  MSA  or 
nonmetropolitan  county. 

(3)  Admission  of  the  additional  very 
low  income  famihes  other  than 
extremely  low  income  famihes  to  the 
PHA's  tenant-based  voucher  program 
will  substantially  address  worst  case 
housing  needs  as  determined  by  HUD. 

If  there  are  not  enough  extremely  low 
income  femilies  to  fill  available  program 
slots  during  the  PHA  fiscal  year,  even 
though  the  PHA  has  opened  the  waiting 
list,  given  public  notice,  and  conducted 
outreach  and  marketing  and  the 
vouchers  will  address  worst  case 
housing  needs,  then  HUD  may  approve 
the  PHA's  use  of  a  lower  targeting 
standard. 

Comment:  Higher  targeting  goals.  The 
rule  should  permit  PHAs  to  meet  their 
targeting  obligations  by  targeting  at  least 
75  percent  of  newly  available  vouchers 
to  households  with  incomes  below  20  or 
25  percent  of  area  median  income. 

HUD  response.  The  statute  requires 
that  at  least  75  percent  of  new 
admissions  be  families  having  incomes 
up  to  30  percent  of  median.  At  its 
option,  a  PHA  may  choose  to  limit 
admissions  to  families  with  incomes 
lower  than  30  percent  of  area  median 
income.  The  extremely  low  income 
limit  is  the  maximum  qualifying 
income.  Any  family  with  an  annual 
income  below  the  extremely  low  income 


limit  coimts  as  an  extremely  low  income 
family,  and  the  adnaission  of  such  a 
family  counts  toward  satisfaction  of  the 
PHA's  targeting  responsibihties. 

Comment:  Targeting  requirements 
effect  on  the  Section  8  homeownership 
program.  By  giving  preference  to 
welfare  recipients,  the  targeting  limits 
negate  the  impact  of  HUD's  recently 
issued  Section  8  homeownership 
proposed  rule.  pubUshed  April  30, 1999 
(64  FR  23488). 

HUD  response.  HUD  anticipates  that 
most  participants  in  die  Section  8 
homeownership  program  will  be  current 
program  participants,  not  appUcants. 
Since  famiUes  continuing  to  receive 
assistance  under  the  1937  Act  are  not 
considered  as  new  admissions,  their 
income  levels  are  not  examined  for 
compliance  with  income  targeting 
requirements.  Therefore,  the  income 
targeting  requirements  may  have 
minimal  impact  on  the  implementation 
of  the  Section  8  homeownership 
program. 

Comment:  Targeting  requirements 
effect  on  deconcentration  goals  and  the 
number  of  families  assisted.  Targeting 
goals  conflict  with  deconcentration 
goals.  The  targeting  policy  may  add 
additional  cost  to  the  Section  8  tenant-  ^ 
based  program,  reducing  the  niunber  of 
famihes  assisted. 

HUD  response.  The  statutory  and 
regulatory  targeting  reqiiirement  is 
designed  to  assiue  that  available 
assistance  funds  are  targeted  to  the 
families  that  need  it  most.  HUD  is 
making  adjustments  in  the  final  rule  to 
assure  reasonable  use  of  the  program  by 
eUgible  famiUes  by  allowing  targeting 
exceptions  in  accordance  with  the  law, 
as  described  above.  Although  assistance 
is  targeted  to  extremely  low  income 
famihes,  such  famihes  have  the  right  to 
move  anywhere  in  the  PHA  jurisdiction 
and  may  also  receive  housing  assistance 
outside  the  PHA  jimsdiction  imder 
portability  procedwes. 

Comment:  Income  used  to  determine 
"extremely  low  income".  Adjusted 
income  should  be  used  to  calculate 
targeting  Umits.  Using  adjusted  income 
in  the  determination  of  income  targeting 
requirements  would  be  more 
appropriate,  since  it  provides  a  more 
reaUstic  picture  of  those  persons  in  need 
of  housing  assistance. 

HUD  response.  HUD  has  not  made  the 
recommended  change.  Annual  income, 
not  adjusted  income,  is  compared  to  the 
income  limits  to  determine  whether  the 
family  is  extremely  low  income.  Use  of 
annual  income  for  this  piupose  is 
consistent  with  both  the  statute  and  the 
method  used  to  determine  whether  the 
family  is  very  low  income,  low  income, 
or  moderate  income. 
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Comment:  Income  targeting 
implementation.  Will  PHAs  be  forced  to 
skip  very  low  income  families  on  the 
waiting  list  to  attain  the  required 
percentage  of  extremely  low  income 
ramilies?  HUD  should  provide 
directions  for  waiting  list  management. 
Will  program  slots  be  held  open  until 
there  are  enough  extremely  low  income 
applicants  so  that  the  75  percent 
admission  requirement  is  satisfied,  or 
shoidd  such  slots  be  filled  by  other 
eUgible  applicants  until  there  is  an 
extremely  low  income  applicant? 

HUD  response.  HUD  expects  to 
provide  further  guidance  on  techniques 
for  implementation  of  the  income 
targeting  requirements,  and  other 
questions  concerning  requirements 
under  this  rule.  Meeting  the  income 
targeting  requirements  will  require 
skipping  higher  income  families  on  the 
waiting  list  as  necessary  to  satisfy  the 
PHA's  annual  targeting  requirement. 

Comment:  Effect  of  portability  on 
targeting  requirements.  If  a  family 
moves  under  portability,  is  the 
admission  coimted  against  the  initial 
PHA  or  the  receiving  PHA?  If  a  family 
exercises  its  right  of  portability,  and  the 
recipient  PHA  decides  to  absorb  the 
family,  does  the  admission  count 
toward  the  recipient  PHA's  targeting 
goal,  or  does  the  admission  always 
cotmt  toward  the  initial  PHA's  targeting 
goal?  If  the  receiving  PHA  bills  but  does 
not  absorb,  is  the  family  classified  as  a 
new  admission?  May  a  proposed 
recipient  PHA  refuse  to  accept  a  porting 
family  if  acceptance  will  cause  the 
recipient  PHA  to  fall  below  its  targeting 
requirement?  If  a  recipient  PHA  bills  the 
initial  PHA  for  a  participating  family 
and  the  recipient  PHA  later  decides  to 
absorb  the  family,  does  the  absorption 
count  as  an  admission  for  the  purposes 
of  income  targeting? 

HUD  response.  Admission  of  an 
applicant  family  that  moves  under 
portability  procediu^s  is  charged  against 
the  initial  PHA's  targeting  obligation — 
even  if  the  family  is  initially  assisted  at 
the  receiving  PHA — if  the  receiving 
PHA  bills  the  iniUal  PHA.  The 
admission  is  included  in  the  initial  PHA 
base  of  annual  admissions  (to  which  the 
75  percent  minimum  targeting 
percentage  is  applied).  If  a  portable 
family  is  an  extremely  low  income 
family  at  the  time  of  admission,  the 
admission  also  counts  toward 
satisfaction  of  the  initial  PHA's 
minimum  targeting  percentage. 

As  in  the  past,  "admission"  is  the  first 
execution  of  a  HAP  contract  by  a  PHA 
on  behalf  of  a  family.  For  purposes  of 
targeting,  the  initial  PHA  coimts  the 
admission  of  the  portable  family  as  an 
extremely  low  income  admission  if  the 


family's  aimual  income  is  at  or  below  30 
percent  of  median  income  at  the 
location  of  the  housing  where  the  family 
is  initially  assisted  at  admission  to  the 
program  (in  the  jurisdiction  of  the 
receiving  PHA — if  the  family  is  initially 
assisted  (admitted  in  the  receiving  PHA 
jurisdiction).)  If  a  portable  family  is  not 
an  extremely  low  income  family  when 
admitted  to  the  program  (in  the  initial 
PHA  or  receiving  PHA  jiuisdiction),  the 
admission  does  not  count  towards 
meeting  the  initial  PHA's  income 
targeting  requirements.  However,  if  the 
receiving  PHA  decides  to  absorb  the 
portable  family  (at  admission),  the 
receiving  PHA  counts  the  family 
towards  the  receiving  PHA's  ta^eting 
requirements. 

Comment:  Targeting  requirements  for 
PHAs  vrith  identical  jurisdictions.  The 
rule  provides  that  two  or  more  PHAs 
with  identical  jurisdiction  must  jointly 
meet  the  targeting  goals.  No  PHA  shoiild 
be  responsible  for  tiie  action  of  another 
PHA.  This  requirement  unfairly 
penalizes  a  high-performing  PHA  that 
has  the  identical  jurisdiction  as  a 
troubled  PHA. 

HUD  needs  to  define  the  meaning  of 
"identical  jiuisdiction."  Does 
"overlapping"  mean  the  same  as 
"identical"? 

HUD  response.  The  final  rule  has 
been  revised  to  clarify — in  accordance 
with  the  law,  and  as  intended  by  the 
interim  rule — that  the  requirement  to 
jointly  meet  income  targeting 
requirements  only  applies  when  the 
geographic  jurisdictions  of  two  or  more 
PHAs  are  "identical" — not  merely 
overlapping,  as  is  frequently  the  case  for 
coimty,  regional  and  state  PHAs.  Thus, 
the  obligation  for  PHAs  to  coordinate 
their  income  targeting  only  applies  if 
every  part  of  the  jiuisdiction  of  each 
PHA  is  also  the  jurisdiction  of  the  other 
PHA.  Section  982.201  (b)(2)(v)  was  also 
revised  in  the  final  rule  to  require  that 
coordination  of  income  targeting  only 
applies  if  the  PHAs  with  identical 
jurisdictions  agree  to  being  treated  as  a 
single  jurisdiction  for  purposes  of 
income  targeting. 

Comment:  Income  limit  for  issuance 
of  a  voucher.  The  reference  to  "family 
unit  size"  in  §982. 201(b)(4)  of  the 
interim  rule  should  be  just  "femily 
size." 

HUD  response.  HUD  made  the 
recommended  change  in  the  technical 
corrections  to  the  interim  rule  that  were 
published  in  the  Federal  Register  on 
September  14,  1999  (64  FR  49656). 

Comment:  Income  limit  for  admission. 
Section  982.201(b)(4)  of  the  interim  rule 
seems  to  permanently  limit  the  use  of  a 
voucher  to  only  those  areas  for  which 
the  family  was  eUgible  for  admission.  In 


reality,  once  admitted,  the  family  is  able 
to  move  to  any  area.  The  last  sentence 
of  paragraph  (b)(4)  should  be  revised  to 
read:  "At  admission,  the  family  may 
only  use  the  voucher  to  rent  a  unit  in 
an  area  where  the  family  is  income 
eligible." 

HUD  response.  HUD  has  adopted  this 
recommended  change. 

Section  982.202  How  applicants  are 
selected:  General  requirements. 

Comment:  Local  admission 
preferences:  income  skipping.  The 
prohibition  against  local  preferences  for 
admission  of  higher  income  families 
over  families  of  lower  income 
(§  982.202(b)(3)(ii))  is  not  required  by 
statute  and  should  be  deleted.  It  is 
inconsistent  with  the  intent  of  the 
targeting  requirements  of  the  1998  Act 
(section  513).  Unlike  the  express 
prohibition  on  income-skipping  in  the 
project-based  component  of  the  Section 
8  program,  the  parallel  provision 
concerning  income  targeting  in  the 
tenant-based  Section  8  program  says 
absolutely  nothing  about  income- 
skipping.  Silence  in  the  statute  should 
not  be  interpreted  as  a  prohibition  of 
income-skipping. 

HUD  response.  HUD  has  decided  to 
continue  this  requirement.  Ck)ntinuation 
of  this  requirement  will  help  to  ensure 
that  extremely  low  income  families  are 
admitted  to  the  tenant-based  program. 

Section  982.207  Waiting  list:  Local 
preferences  in  adihission  to  program. 

Comment:  Local  admission 
preferences:  victims  of  domestic 
violence.  PHAs  should  consider 
preferences  for  individuals  who  are 
victims  of  domestic  violence,  as 
provided  in  HUD's  admission  and 
occupancy  proposed  rule  (published  in 
the  Federal  Register  on  April  30. 1999, 
64  FR  23460). 

HUD  response.  The  1998  Act  states 
that  it  is  the  "sense  of  Congress"  that 
each  PHA  involved  in  selection  of 
families  assisted  in  the  public  housing 
program,  or  in  the  Section  8  tenant- 
based  assistance  program,  "should 
*  *  *  consider"  preferences  for 
individuals  who  are  victims  of  domestic 
violence  (section  514(e)  of  the  1998 
Act).  HUD  has  amended  this  rule  to 
provide  that  the  PHA  "should  consider" 
whether  to  adopt  a  local  preference  for 
admission  of  families  that  include 
victims  of  domestic  violence 
(§  982.207).  After  such  consideration, 
the  PHA  may  or  may  not  choose  to 
adopt  such  a  preference. 

Comment:  Local  admission 
preferences:  preference  for  elderly, 
disabled  and  displaced  over  other 
singles.  May  a  PHA  continue  to  provide 
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an  admission  preference  to  elderly, 
disabled  and  displaced  single  persons 
over  other  single  persons? 

HUD  response.  Yes.  Even  though  the 
1998  Act  repealed  the  requirement  that 
PHAs  must  provide  an  admission 
preference  to  single  persons  who  are 
elderly,  disabled,  or  displaced  persons 
before  other  single  persons,  the  PHA 
may  opt  to  continue  this  practice  as  part 
of  its  local  admission  preference 
policies. 

Comment:  Local  admission 
preferences:  equal  opportunity 
requirements.  The  final  rule  should 
provide  that  HUD  will  approve  an 
admission  preference  only  if  it  is 
consistent  with  civil  rights  laws  and 
affirmatively  furthers  fair  housing. 

HUD  response.  By  law,  the  PHA  may 
adopt  local  preferences  in  accordance 
with  local  housing  needs  and  priorities 
as  determined  by  the  PHA.  HUD  does 
not  approve  the  PHA's  local  admission 
preferences.  HUD  only  conducts  a 
limited  review  to  determine  whether  the 
PHA's  selection  procedures  "are 
consistent  with  information  and  data 
available  to  [HUD]."  and  "are  not 
prohibited  by  or  inconsistent  with 
applicable  law"  (section  511  of  the  1998 
Act,  adding  section  5A(i)(l)  of  the  1937 
Act). 

The  PHA's  local  admission 
preferences  must  be  consistent  with  the 
PHA  plan  and  the  consolidated  plans 
for  local  governments  in  the  PHA 
jurisdiction.  Of  course,  PHAs  must 
administer  tenant-based  assistance  in 
conformity  with  civil  rights  laws  and 
must  affirmatively  further  fair  housing. 
Equal  opportimity  requirements  are 
specificKl  in  §  982.53. 

Comment:  Local  admission 
preferences:  local  housing  needs.  In 
light  of  the  demand  and  need  for 
affordable  housing,  HUD  should  require 
that  all  admission  preferences  used  by 
the  PHA  should  be  based  on  local 
housing  needs. 

HUD  response.  Sections  982.207(a)(1) 
and  (2)  reflect  the  statutory 
requirements  for  local  preferences  in  the 
merged  program.  The  regulations 
require  that  the  PHA  system  of  local 
preferences  be  based  on  local  housing 
needs  and  priorities,  as  determined  by 
the  PHA.  The  PHA  must  use  generally 
accepted  data  sources  in  determining 
local  housing  needs  and  priorities,  and 
must  consider  public  comment  on  the 
PHA  plan  and  the  jiuisdlction's 
consolidated  plan. 

Local  admission  preferences:  waiting 
list.  The  rule  should  explicitly  require 
PHAs  to  consider  the  needs  of  persons 
on  their  waiting  list  in  determining  local 
preferences. 


The  rule  should  provide  that  the 
waiting  list  is  a  "generally  accepted  data 
source"  to  be  used  by  the  PHA  in 
determining  housing  needs  and 
priorities. 

HUD  response.  PHA  waiting  lists  may 
be  an  excellent  source  of  local  housing 
needs  information  in  some 
communities,  and  an  unreliable  data 
source  in  other  communities.  PHA 
practices  in  purging  or  updating  their 
waiting  lists  vary  widely.  Some  PHAs 
periodically  close  the  waiting  list,  while 
other  PHAs  have  never  closed  the 
waiting  list  since  the  program  began  in 
1975.  For  these  reasons,  HUD  is  not 
mandating  use  of  the  waiting  list  as  a 
basis  for  local  admission  preferences. 

Comment:  Local  admission 
preferences:  preference  for  workers.  The 
rule  ciurently  provides  that  a  PHA 
which  grants  an  admission  preference  to 
a  family  who  is  employed  must  grant 
the  same  preference  to  people  with 
disabilities  and  to  the  elderly.  This 
requirement  should  be  included  in  the 
final  rule. 

HUD  response.  The  rule  is  revised  to 
clarify  that  the  PHA  may  establish  a 
preference  for  admission  of  working 
families  {§  982.207(b)).  An  applicant 
family  must  be  given  the  benefit  of  the 
working  family  preference  if  the  head 
and  spouse,  or  sole  member  is  either  age 
62  or  older  or  a  person  with  disabilities. 

Comment:  Local  admission 
preferences:  public  housing  tenants. 
HUD  should  retain  the  prohibition 
against  Section  8  preferences  that 
discriminate  against  public  housing 
tenants. 

HUD  response.  The  1998  Act  repealed 
the  statutory  requirement  (the  so  called 
"Bartlett  amendment")  that  a  PHA  must 
permit  public  housing  tenants  to  retain 
their  pre-public  housing  preference 
status  on  the  PHA's  Section  8  waiting 
list.  This  prior  requirement  has 
therefore  been  removed  from  the 
program  rule. 

However,  the  Congress  has  not 
repealed  section  8(s)  of  the  1937  Act  (42 
U.S.C.  1437f(s)),  which  provides  that  a 
PHA  must  not  deny  a  local  preference, 
nor  otherwise  exclude  or  penalize  a 
family  in  admission  to  the  voucher 
program,  solely  because  the  family 
resides  in  a  public  housing  project.  HUD 
has,  therefore,  added  a  new  provision 
that  specifies  this  continuing  statutory 
requirement  (§  982.207(a)(4)).  hi 
addition,  the  regulation  clarifies  that  a 
PHA  may  establish  a  preference  for 
public  housing  residents  who  are 
victims  of  a  crime  of  violence. 

Section  982.303  Term  of  voucher. 

Comment:  Voucher  term  extensions. 
HUD  should  grant  PHAs  discretion  to 


extend  voucher  time  limits  if  a 
discrimination  complaint  has  been  filed 
with  a  proper  fair  housing  enforcement 
agency,  in  connection  with  reasonable 
accommodation  requests,  and  to 
iacrease  housing  choice  opportunities. 

HUD  response.  The  final  rule  is  . 
revised  to  allow  PHA  discretion  to 
extend  the  cumulative  voucher  term 
beyond  the  prior  120  day  limit,  whether 
for  reasonable  accommodation  or  other 
good  cause  determined  by  the  PHA  and 
stated  in  the  administrative  plan 
(§  982.303(b)).  This  change  will  permit 
additional  local  administrative 
flexibility  consistent  with  the 
Congressional  policy  to  grant  PHAs 
maximum  local  discretion  in 
administration  of  their  programs. 

Section  982.305  PHA  approval  of 
assisted  tenancy. 

Comment:  15-day  initial  inspection  " 
requirement  for  PHAs  with  1250  uruts  or 
less.  The  15-day  Housing  Quality 
Standards  (HQS)  inspection 
requirement  is  not  reasonable  for  rural 
areas,  where  rental  units  are  scattered 
and  often  located  miles  away  from  a 
PHA  office.  The  final  rule  should 
provide  rural  PHAs  vdth  the  same 
flexibility  the  interim  rule  currently 
provides  large  PHAs  in  complying  with 
the  HQS  inspection  requirements. 

HUD  shoiUd  permit  all  PHAs 
(regardless  of  size)  to  comply  with  HQS 
inspection  requirements  within  a 
"reasonable  time". 

All  PHAs  should  be  required  to 
comply  with  the  15-day  inspection 
requirement.  Failiue  to  conduct  a  timely 
HQS  inspection  imposes  a  serious 
hardship  on  the  family  because  voucher 
assistance  cannot  commence  until 
completion  of  the  inspection.  Therefore, 
a  femiily  must  usually  pay  a  market  rent 
for  the  unit  pending  completion  of  the 
HQS  inspection. 

PHAs  faced  with  uncooperative 
tenants  or  owners  should  be  exempted 
from  the  15-day  inspection  requirement. 

HUD  response.  Tne  15-day  initial 
HQS  inspection  standard  is  statutory 
and  appUes  to  all  PHAs  with  1250  or 
fewer  budgeted  tenant-based  Section  8 
imits.  The  law  provides  a  different 
standard  for  PHAs  with  more  than  1250 
budgeted  units.  HUD  does  not  have 
discretion  to  provide  rural  (or  non-rural) 
PHAs  with  relief  from  the  15-day 
deadline  imless  a  PHA  has  more  than 
1250  units. 

Although  HUD  cannot  exempt  PHAs 
feced  with  imcooperative  owners  or 
tenants  from  the  initial  HQS  inspection 
deadline,  the  regulation  {Jrovides  that 
the  15-day  clock  begins  after  both  the 
family  and  owner  request  approval  of 
the  tenancy,  and  the  15-day  clock  is 
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suspended  during  any  time  when  the 
unit  is  not  available  for  inspection.  "Not 
available  for  inspection"  encompasses  a 
multitude  of  reasons  why  the  unit  is 
luiavailable,  including  lack  of 
cooperation  by  tenants  or  owners. 

HUD  expects  to  enforce  the  15-day 
inspection  deadline  by  including  this 
element  in  the  PHA's  SEMAP  rating, 
after  appropriate  rulemaking. 

Comment:  15-day  initial  inspection 
requirement  for  PHAs  with  more  than 
1250  units.  HUD  lacks  authority  to 
establish  a  presumptive  standard  of  15 
days  for  inspections  by  large  PHAs.  The 
law  only  requires  a  maximum  15-day 
inspection  period  for  PHAs  with  1250  or 
fewer  assisted  units.  For  PHAs  that 
provide  assistance  to  more  than  1250 
families,  the  statute  xequires  that  pre- 
assistance  inspections  be  conducted 
"before  the  expiration  of  a  reasonable 
period."  The  interim  rule  text  requires 
PHAs  with  more  than  1250  units  to 
conduct  the  initial  HQS  inspection 
within  a  reasonable  time  after  the  family 
submits  a  request  for  approval  of  the 
tenancy  and,  to  the  extent  practicable, 
within  15  days  after  the  family  and  the 
owner  submit  a  request  for  approval  of 
the  tenancy. 

The  rule  should  provide  that  the 
period  for  PHA  inspection  of  the  unit  is 
tolled  during  any  period  when  the  unit 
is  not  available  for  inspection. 

HUD  response.  The  interim  rule 
provides  that  PHAs  with  more  than 
1250  units  must  conduct  the  initial  HQS 
inspection  within  a  reasonable  time 
after  the  family  submits  a  request  for 
approval  of  the  tenancy.  To  the  extent 
practicable,  the  inspection  must  be 
conducted  within  15  days  after  the 
family  and  the  owner  submit  a  request 
for  approval  of  the  tenancy  to  the  PHA. 
These  provisions  are  an  appropriate 
exercise  of  HUD's  rulemaking  authority 
in  implementing  the  statutory 
inspection  requirements  for  large  PHAs. 
If  it  is  practicable  for  a  PHA  to  conduct 
the  inspection  within  15  days,  then  15 
days  is  a  reasonable  inspection 
deadline,  and  is  consistent  with  the  law. 

The  interim  rule  already  provides  for 
suspending  the  clock  for  all  PHAs  when 
the  xuiit  is  not  available  for  inspection. 

Comment:  Applicability  of  rent 
burden  cap  to  lease  renewals.  The  rule 
should  require  PHA  approval  of  renewal 
tenancies.  The  rule  should  also  provide 
that  the  PHA  may  not  approve  a  renewal 
tenancy  unless  the  family  share  (rent — 
including  tenant-paid  utilities — minus 
the  Section  8  subsidy  payment)  does  not 
exceed  40  percent  of  the  family's 
adjusted  income. 

HUD  response.  The  40  percent  rent 
burden  threshold  does  not  apply  to 
lease  renewals.  The  40  percent  rent 


biuden  threshold  only  applies  when  a 
imit  is  first  leased  by  a  family  (on  or 
after  October  1, 1999 — the  effective  date 
of  the  merger  rule)  with  tenant-based 
assistance  under  the  voucher  program. 
Thus  the  maximum  rent  burden 
requirement  applies  to:  (1)  the  initial 
rent  for  the  unit  rented  with  voucher 
assistance  by  a  family  when  admitted  to 
the  voucher  program  on  or  after  October 
1, 1999  (the  merger  date);  and  (2)  the 
initial  rent  for  any  unit  a  participant 
first  rents  with  voucher  assistance  on  or 
after  October  1, 1999 — i.e.,  to  all  moves 
by  program  participants  on  or  after 
October  1,1999. 

Section  932.306  PHA  disapproval  of 
owner. 

Comment:  Optional  PHA  disapproval 
of  owners.  HUD  should  provide  an 
appeals  process  for  owners  prohibited 
from  participating  in  the  program.  HUD 
should  act  as  independent  arbitrator 
between  the  PHA  and  the  owner. 

There  must  be  clear  definitions  and 
processes  for  implementing  this 
provision;  otherwise,  the  provision  may 
used  to  deny  Section  8  contracts  to 
owners  where  local  governmental 
officials  or  "influential"  residents 
simply  do  not  want  Section  8  families. 

Section  982.306(c)(5)  of  the  interim 
rule  provides  that  the  PHA  is  authorized 
to  disapprove  an  owner  if  the  owner  has 
a  history  or  practice  of  "failing"  to 
terminate  tenancy  of  the  undesirable 
tenants  described  in  the  statute.  The 
statutory  language  does  not  use  the  term 
"fail"  but  uses  the  term  "refuse."  This 
minor  change  from  the  statutory 
language  may  seem  innocuous,  but  in 
practice  it  can  be  significant.  This 
section  needs  to  conform  to  the 
statutory  language. 

HUD's  HUB  offices  should  consider 
coordinating  information  in  multi-State 
metropolitan  areas  to  minimize  chances 
for  "bad"  landlords  to  become  Section 
8  program  participants  by  "PHA- 
shopping." 

HUD  response.  Owners  have  no 
statutory  or  regulatory  right  to 
participate  in  the  housing  choice 
voucher  program,  and  consequently 
have  no  due  process  right  to  a  hearing 
on  a  PHA's  decision  to  disapprove 
owner  participation.  There  is  no  federal 
mandate  for  PHAs  or  HUD  to  grant 
owners  a  process  for  appeal  of  a  PHA 
decision  to  disapprove  owner 
participation.  The  PHA  has  discretion 
whether  to  provide  a  local  review  or 
appeal  process  to  owners  disapproved 
by  the  PHA  for  the  reasons  authorized 
by  the  regulations,  and  the  natiue  of  any 
such  process. 

HUD  has  not  substantively  changed 
the  statutory  requirement.  HUD 


considers  the  term  "fail"  more 
appropriate  to  and  consistent  with  the 
statutory  requirement,  and  clarifies  that 
the  PHA's  authority  to  disapprove  an 
owner  does  not  require  a  specific  PHA 
demand  and  refusal  of  the  PHA  demand 
by  the  owner.  This  implementation  of 
the  law  is  within  HUD's  rulemaking 
authority. 

HUD  will  explore  ways  too  coordinate 
this  information  as  suggested  by  the 
commenters.  In  the  meantime,  PHAs 
may  wish  to  establish  a  commimication 
process  to  share  information  about 
owners  denied  participation  in  the 
voucher  program. 

-Section  982.307  Tenant  screening. 

Comment:  Optional  PHA  screening  of 
applicants:  General.  HUD  should 
eliminate  the  option  for  PHAs  to  screen 
family  behavior  or  suitability  for 
tenancy.  Does  the  PHA  now  owe  any 
obligation  to  the  landlord  and  can  a 
participant  appeal  this  determination? 

The  voucher  program  is  based  on  the 
private  market  principle  that 
prospective  private  landlords  (not  PHAs 
or  other  third  parties)  can  best 
determine  a  family's  suitability  for 
tenancy.  The  only  purpose  of  PHA 
screening  should  be  the  provision  of 
supplemental  information  for 
prospective  private  landlords. 

PHAs  should  be  encouraged  to  share 
their  screening  information  regarding 
family  behavior  and  suitability  for 
tenancy  to  owners  to  assist  owners  in 
making  the  required  independent 
determination  of  suitability  of  potential 
tenants. 

The  rule  needs  to  clarifj'  that  the  final 
decision  on  tenant  acceptability  rests 
with  the  owner.  The  PHA  can  choose  to 
collect  screening  information  and 
provide  it  to  the  private  owner,  but  it  is 
up  to  the  private  owner,  based  on  this 
information,  to  make  a  decision  on 
acceptability.  However,  if  the  final  rule 
authorizes  PHA  denial  of  admission 
based  on  screening  criteria,  the  rule 
must  establish  clear,  objective  and  non- 
discriminatory guidelines  on  screening 
criteria. 

HUD  response.  The  1998  Act  provides 
that  PHAs  "may  elect  to  screen 
applicants  for  the  [housing  choice 
voucher]  program  in  accordance  with 
such  requirements  as  [HUD]  may 
establish".  This  final  rule  permits  PHA 
screening  of  program  applicants,  and 
permits  the  PHA  to  deny  admission  as 
a  result  of  the  screening.  In  accordance 
with  existing  program  requirements,  the 
PHA  must  give  the  opportunity  for 
informal  review  of  the  PHA  decision  to 
deny  program  admission  as  a  result  of 
the  PHA  screening. 
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PHAs  may  establish  local  screening 
criteria.  PHAs  are  encouraged  to  share 
screening  information,  when 
practicable.  It  is  important  to  note, 
however,  that  regardless  of  whether  the 
PHA  opts  to  screen  applicants,  the 
owner  remains  responsible  for  screening 
and  selection  of  the  family  to  occupy 
the  owner's  imit. 

Comment:  Optional  PHA  screening  of 
applicants:  equal  opportunity  concerns. 
Screening  will  disproportionately 
exclude  person  with  physical  or 
psychological  disabilities.  The  final  rule 
should  require  PHAs  to  consider 
measiues  for  reasonable  accommodation 
of  disabilities  before  making  a  final 
decision  to  reject  an  applicant. 

HUD  response.  PHAs  must  administer 
tenant-based  assistance  in  conformity 
with  civil  rights  laws  and  affirmatively 
further  fair  housing.  Equal  opportimity 
requirements  are  specified  in  §  982.53. 
In  addition.  PHA  denials  of  admission 
are  subject  to  the  program  requirements 
concerning  informal  reviews. 

Comment:  Optional  PHA  screening  of 
applicants:  PHA  plan.  A  PHA's 
screening  criteria  should  be  part  of  the 
PHA  plan,  and  should  be  subject  to 
public  and  resident  scrutiny  and 
comment. 

HUD  response.  Any  PHA  screening 
criteria  will  be  included  in  PHA 
administrative  plan  which  is  a 
supporting  document  to  the  PHA  plan 
and  availdile  for  public  review. 

Comment:  Optional  PHA  screening  of 
applicants:  portability.  The  portability 
provisions  must  continue  to  allow  the 
receiving  PHA  to  screen  participants 
with  portable  vouchers  based  on  the 
receiving  PHAs  local  policies  consistent 
with  §982.307. 

HUD  response.  The  receiving  PHA 
may  opt  to  screen  the  portable  family 
using  the  receiving  PHA's  screening 
criteria  only  if  the  family  is  not  a 
current  participant  in  the  tenant-based 
program  (i.e.,  die  family  is  not  receiving 
housing  assistance  pursuant  to  a 
certificate  or  voucher  HAP  contract). 

Section  982.308  Lease  and  tenancy. 

Comment:  Tenant's  legal  capacity. 
Additional  guidance  is  required 
regarding  the  tenant's  leeaJ  capacity. 

HUD  response.  The  nue  is  revised  to 
specify  that  the  tenant  must  have  legal 
capacity  to  enter  a  lease  under  State  and 
local  law,  and  that  "legal  capacity" 
means  that  the  tenant  is  bound  by  the 
terms  of  the  lease,  and  may  enforce  the 
terms  of  the  lease  against  the  owner 
(§982.308). 

Comment:  PHA  model  lease.  In 
several  jurisdictions,  most  landlords  use 
no  written  lease  at  all.  In  some 
jurisdictions,  some  landlords  do  not  use 


a  written  lease.  If  the  lease  term  is  not 
defined,  PHAs  will  not  be  able  to  plan 
reinspections  and  lease  renewals  in 
advance.  Many  landlords  rely  on  a  PHA 
to  provide  the  written  lease.  Further,  the 
landlords'  standard  leases  might  contain 
clauses  that  are  contradictory  to  Section 
8  voucher  program  requirements. 

HUD  response.  Section  982.308(b)(2) 
was  revised  to  specify  that  if  the  owner 
does  not  use  a  standard  lease  form  for 
rental  to  unassisted  tenants,  the  owner 
may  use  another  form  of  lease,  such  as 
a  PHA  model  lease  (including  the  HDD- 
prescribed  tenancy  addendimi).  The 
HAP  contract  prescribed  by  HUD  will 
contain  the  owner's  certification  that  if 
the  owner  uses  a  standard  lease  form  for 
rental  to  imassisted  tenants,  the  lease  is 
in  such  standard  form.  The  regulations 
provide  that  a  participating  owner  must 
certify  that  the  terms  and  conditions  of 
the  lease  are  consistent  with  State  and 
local  law.  It  will  be  a  violation  of  the 
HAP  contract  if  the  owner  certification 
of  lease  consistency  with  State  and  local 
law  is  deficient. 

Comment:  Prohibited  lease 
provisions.  A  list  of  prohibited  lease 
provisions  should  be  required  by  the 
final  rule.  The  "tenancy  addendimi"  is 
a  HUD  form  that  is  not  subject  to 
rulemaking  procedures,  and  the  courts 
may  not  have  access  to  the  addendum 
or  know  what  weight  to  give  the 
addendum. 

HUD  response.  The  recommendation 
is  inconsistent  with  the  statutory 
provision,  which  requires  use  of  the 
lease  that  the  owner  uses  in  the  locality. 
Congress  revised  the  lease  provisions  to 
minimize  differences  between  voucher 
tenancies  and  imassisted  tenancies  to 
facilitate  expanded  owner  participation 
in  the  Section  8  voucherprogram. 

Comment:  Lease  and  Tenancy 
Addendum.  Many  property  owners  may 
refuse  to  sign  a  Mrritten  lease,  but  they 
wiU  sign  the  HUD  lease  addendum.  "To 
ensure  a  broad  range  of  housing  choice, 
the  only  required  rental  agreement 
should  be  the  HUD  lease  addendum. 
The  voucher  recipient  should  be 
allowed  the  choice  of  a  verbal 
agreement  or  any  type  of  written  rental 
agreement  or  lease  sufficient  for 
execution  of  a  HAP  contract. 

The  tenancy  addendum  should  not  be 
part  of  the  HAP  contract.  There  is  an 
inherent  conflict  between  including  a 
legal  document  to  be  signed  by  the 
owner  and  tenant,  as  an  attachment  to 
or  part  of  a  lease,  in  a  document  (the 
HAP  contract)  to  be  signed  by  the  owner 
and  the  PHA,  and  barring  the  tenant 
from  using  any  legal  process  to  involve 
the  PHA  in  its  enforcement. 

The  regulations  do  not  provide  the 
tenant  with  all  enforcement  tools  that  it 


may  need  to  protect  itself  from  a  bad 
landlord. 

HUD  response.  The  statute  now 
requires  use  in  the  voucher  program  of 
the  lease  the  owner  uses  in  die  locality. 
The  HUD-prescribed  tenancy  addendum 
states  the  special  requirements  of  a 
voucher  tenancy  in  accordance  with 
federal  law,  but  is  not  intended  to  be  a 
substitute  for  a  complete  lease.  The 
lease  is  composed  of  two  parts:  The 
owner's  standard  form  lease,  plus  the 
federal  tenancy  addendum. 

Section  982.456  clarifies  that  the 
tenant  is  authorized  to  enforce  rights 
under  the  tenancy  addendum,  but  does 
not  have  the  right  to  enforce  other 
provisions  of  the  HAP  contract.  The 
statute  (section  8(o)(7))  specifically 
authorizes  HUD  to  specify  an  addendum 
to  the  HAP  contract  concerning  the 
lease  and  the  assisted  tenancy. 
Accordingly,  the  tenancy  addendum, 
dealing  with  requirements  of  tenancy,  is 
included  in  the  HAP  contract  executed 
between  the  PHA  and  owner.  However, 
since  the  tenancy  addendum  also  sets 
forth  owner  lease  obligations,  HUD  has 
required  that  the  tenancy  addendum 
also  be  part  of  the  lease  executed  by  the 
tenant  and  the  owner,  directly 
enforceable  by  the  tenant  against  the 
owner.  The  requirement  that  the 
tenancy  addendum  be  part  of  the  lease 
assures  tenant  access  to  a  legal  process 
to  enforce  the  rights  contained  in  the 
tenancy  addendum. 

HUD  has  reexamined  its  position 
concerning  whether  a  minimal  amount 
of  leasing  information  is  needed  since 
leases  vary  widely,  and  some  owners  do 
not  typically  provide  a  written  lease. 
Accordingly,  §  982.308(d)  of  the  final 
rule  provides  that  the  lease  must 
include,  in  addition  to  the  utilities  and 
appliances  to  be  furnished  by  the 
owner,  the  names  of  the  owner  and 
tenant,  the  address  of  the  unit  rented, 
the  term  of  the  lease,  and  the  amount  of 
monthly  rent  to  owner. 

Comment:  PHA  approval  of  the  lease. 
Final  rule  should  require  that  the  lease 
be  approvable  by  die  PHA.  The  only 
practical  way  to  make  sure  that  an 
owner's  lease  complies  with  State  and 
local  law  is  for  the  PHA  to  review  and 
approve  the  lease. 

Both  the  tenant  and  PHA  should  have 
60  days  advance  notice  of  any  proposed 
changes  to  the  lease  so  the  PHA  may 
screen  leases  and  approve  the  tenancy. 
This  is  especially  important  for  any  new 
changes  in  security  deposits, 
responsibility  for  utilities,  and  proposed 
rent  changes  that  may  be  affected  by  the 
new  lease. 

If  HUD  no  longer  will  require  a  new 
HAP  contract  for  a  revised  lease,  which 
in  itself  is  a  welcome  reduction  in  work. 
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it  should  retain  the  PHA's  authority  to 
disapprove  the  continued  tenancy  if  the 
revised  lease  violates  any  program 
requirements  or  State  and  local  law.  The 
PHA  should  review  the  terms  of  the  new 
tenancy,  determine  whether  a  HAP 
contract  should  be  executed  for  this 
tenancy,  and  review  the  terms  and 
conditions  of  the  lease. 

HUP  response.  HUD  has  not  revised 
the  interim  rule  to  require  PHA 
approval  of  leases.  Instead,  the. housing 
choice  voucher  program  regulations 
provide  that  a  participating  owner  must 
certify  that  the  terms  emd  conditions  of 
the  lease  are  consistent  with  State  and 
local  law.  It  will  be  a  violation  of  the 
HAP  contract  if  the  owner  certification 
of  lease  consistency  with  State  and  local 
law  is  deficient.  PHAs  are  not  required 
to  review  the  lease  to  assure  such 
consistency,  although  the  rule  provides 
in  §  982.308(c)  that  the  PHA  may  opt  to 
review  leases  for  State  and  local  law 
compliance. 

The  PHA  will  only  provide  housing 
assistance  for  a  tenancy  approved  by  the 
PHA.  If  both  parties  agree  to  terminate 
the  lease,  the  family  is  not  considered 
to  be  moving  in  violation  of  the  lease. 

The  final  rule  is  revised  (§  982.308(g)) 
to  specify  that  PHA  approval  of  the 
tenancy,  and  execution  of  a  new  HAP 
contract,  are  required  for  the  following 
changes  in  the  lease:  (1)  Changes  in 
tenant  or  owner  responsibilities  for 
utilities  or  appliances;  (2)  changes  in  the 
lease  term;  and  (3)  if  the  family  moves 
to  a  new  unit,  even  if  the  unit  is  in  the 
same  building  or  complex.  PHA 
approval  of  the  tenancy,  and  execution 
of  a  new  HAP  contract,  are  not  required 
for  other  changes  in  the  lease  such  as  a 
change  in  family  composition  or  a 
change  in  the  amount  of  rent  to  owner. 

Of  course,  lease  changes  are  subject  to 
the  essential  program  requirements,  as 
stated  in  the  tenancy  addendum.  In 
addition,  §  982.308(g)  of  the  final  rule 
specifies  that  the  owner  must  notify  the 
PHA  of  any  changes  in  the  amount  of 
the  rent  to  owner  at  least  sixty  days 
before  any  such  changes  go  into  effect. 
Any  such  changes  are  subject  to  rent 
reasonableness  requirements  that  bar 
owner  from  charging  more  than  the 
market  rent  for  comparable  imassisted 
omits. 

Section  982.309  Term  of  assisted 
tenancy 

Comment:  Lease  term  of  less  than  one 
year.  HUD  appropriately  allows  PHAs 
ability  to  approve  leases  with  initial 
terms  of  less  than  one  year. 

PHAs  should  have  greater  flexibility 
to  approve  lease  term  of  less  than  one 
year. 


Section  982.309(a)  of  the  interim  rule 
provides  that  a  PHA  may  approve  a 
lease  term  of  less  than  one  year  if  such 
a  lease  term  is  the  prevailing  local 
practice  and  the  PHA  determines  that 
the  shorter  term  will  improve  housing 
opportimities  for  the  family.  Some 
PHAs  serve  a  mmiber  of  communities, 
each  with  a  prevailing  local  practice, 
thus  making  it  difficult  for  the  PHA  to 
develop  a  consistent  lease  term  policy. 
The  final  rule  should  provide  PHAs 
.with  the  latitude  to  allow  a  lease  term 
of  less  than  one  year  (whether  or  not  it 
is  the  prevailing  local  practice  in  a 
particular  community),  as  long  as  it 
appears  to  be  the  prevailing  practice  in 
the  State. 

Clients  who  reside  in  college 
communities  have  difficulty  finding 
owners  who  are  vdlling  to  sign  a  one- 
year  lease.  Provision  for  leases  of  less 
than  one  year  will  expand  housing 
choice  for  these  clients. 

The  final  rule  should  provide  that 
imder  no  circumstances  may  a  PHA 
allow  for  a  lease  term  of  less  than  6 
months;  otherwise  some  PHAs  may  use 
month-to-month  leases,  which  do  not 
adequately  protect  tenants  fi'om 
arbitrary  eviction. 

A  lease  term  of  less  than  one  year 
should  only  be  granted  if  the  landlord 
would  reject  the  lease  because  of  the 
one-year  lease  term. 

Initial  lease  terms  of  less  than  one 
year  seem  inconsistent  with  the  goal  of 
family  stabilization  and  allow  a 
loophole  for  future  rent  increases.  The 
term  "prevailing  local  market  practice" 
should  be  clarified. 

Rule  should  make  clear  that  approval 
of  lease  terms  of  less  than  one  year  must 
meet  two  tests:  (1)  The  PHA  determines 
that  such  shorter  term  would  improve 
housing  opportunities  for  the  tenant; 
and  (2)  such  shorter  term  is  considered 
to  be  a  prevailing  local  market  practice. 
This  should  be  a  case-by-case 
determination. 

HUD  response.  The  statute  authorizes 
PHA  approval  of  initial  lease  terms  of 
less  than  one  year  under  certain 
circumstances.  The  conditions  for 
approval  of  an  initial  lease  term  of  less 
than  one  (1)  year  are  statutory.  HUD 
intends  to  permit  PHAs  to  use  local 
judgment  to  determine  prevailing  local 
practice  with  respect  to  lease  terms. 

The  regulatory  text  in  the  interim  rule 
(and  carried  forward  to  the  final  rule)  is 
clear  that  approval  of  initial  lease  terms 
of  less  than  one  year  must  meet  both 
statutory  tests.  PHAs  may  opt  to 
determine  case-by-case  whether 
approval  will  improve  an  individual 
family's  housing  opportimities,  or  the 
PHA  may  make  a  determination  based 
on  its  overall  (not  case-by-case) 


judgment  of  market  opportimities.  PHAs 
will  determine  what  is  prevailing  local 
practice  with  respect  to  lea^e  terms. 

Comment:  Automatic  lease  renewals. 
The  final  rule  needs  to  include 
automatic  renewal  in  the  absence  of  the 
landlord  or  tenant  affirmatively 
terminating  the  tenancy.  The  automatic 
renewal  will  protect  a  tenant  from  a 
landlord  who  decides  at  the  last 
moment  not  to  renew. 

HUD  response.  The  recommendation 
is  inconsistent  with  the  statutory 
provision,  which  requires  use  of  the 
lease  that  the  owner  uses  in  the  locality. 
Congress  revised  the  lease  provisions  to 
minimize  differences  between  voucher 
tenancies  and  imassisted  tenancies  to 
facilitate  expanded  owner  participation 
in  the  Section  8  voucher  program. 

Comment:  Mutual  termination  of  the 
lease  by  the  owner  and  tenant; 
termination  of  the  lease  by  the  tenant 
after  notice.  The  mutual  termination 
provision  in  former  §982. 309(b)(3) 
should  be  retained  to  clarify,  at  a 
minimuTTi,  that  owners  and  tenants  are 
free  to  negotiate  a  mutual  tennination 
during  the  lease  term. 

Lease  termination  provisions  should 
remain  as  in  former  §  982.309(d)  which 
provided  that,  after  the  initial  term  of 
the  lease,  the  family  may  terminate  the 
lease  at  any  time,  and  that  the  lease  may 
not  require  the  family  to  give  more  than 
60  calendar  days  notice  of  such 
termination  to  the  owner.  It  is  desirable 
to  not  allow  the  family's  right  to 
terminate  the  lease,  after  the  initial 
term,  to  be  dependent  upon  the  terms  of 
the  particular  lease  used.  Families  may 
be  locked  into  long  periods,  which  will 
restrict  their  mobility. 

HUD  response.  The  recommendations 
are  inconsistent  with  the  new  statutory 
requirement  to  use  the  standard  lease 
form  that  an  owner  uses  for  other 
tenancies  in  the  locality.  Congress 
revised  the  lease  provisions  to  minimize 
differences  between  voucher  tenancies 
and  unassisted  tenancies  to  facilitate 
expanded  owner  participation  in  the 
Section  8  voucher  program. 

Section  962.310  Owner  termination  of 
tenancy. 

Comment:  Owner  lease  termination 
notice.  The  law  provides  that  any 
termination  of  a  voucher  tenancy  by  the 
owner  "shall  be  preceded  by  the 
provision  of  written  notice  by  the  owner 
to  the  tenant  speciiying  the  grounds  for 
that  action."  Section  982.310(e)(1) 
contradicts  this  statutory  requirement 
because  it  permits  an  owner  to  combine 
the  notice  of  grounds  with  an  initial 
pleading  used  to  begin  an  eviction 
action. 
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The  rule  should  specify  how  much 
notice  the  owner  must  give  to  end  the 
lease  without  cause  at  the  end  of  a  lease 
term. 

HUD  response.  Section  982.310(e)  has 
been  revised  to  specify  that  the  tenancy 
does  not  terminate  during  the  term  of 
the  lease  before  the  owner  has  given 
notice  to  the  tenant  that  specifies  the 
grounds  for  termination.  The  regulations 
continue  to  require  that  the  notice  must 
be  given  at  or  before  the  beginning  of 
any  eviction  action. 

The  termination  notice  must  be  in 
accordance  with  the  lease  and  State  and 
local  law.  HUD  does  not  specify  the 
length  of  notice  periods  required  for 
eviction  of  the  tenant. 

Comment:  Applicability  of  Part  247  to 
lease  terminations.  Paragraph  (g)  of  this 
section  needs  to  be  removed.  It  was 
originally  included  to  minimize  the 
landlord's  burden  when  Section  8 
requirements  and  Part  247  requirements 
were  roughly  equivalent.  Now  the 
landlord  is  allowed  to  terminate  the 
lease  without  good  cause.  Leaving  this 
paragraph  in  the  final  rule  would  mean 
that  Section  8  tenants  in  federally 
subsidized  projects  under  part  247 
would  not  be  entitled  to  the  same 
protections  as  other  residents  of  the 
project. 

HUD  response.  HUD  disagrees  with 
the  commenter.  The  same  tenancy 
reqmrements  should  apply  to  all 
voucher  tenancies. 

Comment:  Lease  termination  for  a 
lease  with  an  initial  term  exceeding  one 
year.  Section  982.310(d)(2)  needs  to  be 
revised  because  it  requires,  in  the  case 
of  a  lease  with  an  initial  term  of  two 
years,  that  the  landlord  cannot 
terminate  the  tenancy,  except  for  tenant 
misfeasance  or  nonfeasance  for  a  full 
two  years.  The  opening  clause  for 
paragraph  (d)(2)  should  read:  "Diuing 
the  shorter  of  the  first  year  of  the  lease 
term  or  the  initial  lease  term,  the  owner 
may  not  terminate  the  tenancy  for  'other 
good  cause' imless.  *  *  *" 

HUD  response.  The  interim  rule 
provision  is  not  in  error.  The  final  rule 
continues  to  provide  that  an  owner  may 
opt  to  offer  an  initial  lease  term  longer 
than  one  year.  Diuing  the  initial  lease 
term,  the  owner  can  only  terminate 
tenancy  for  cause.  This  is  not  a  new 
requirement.  Of  course,  the  initial  HAP 
contract  term  may  not  extend  beyond 
the  ACC  expiration  date  for  the  hinding 
soiuce  from  which  the  HAP  contact  is 
to  be  funded. 

Definition  of  "serious  lease  violation". 
HUD  should  define  what  constitutes  a 
"serious  lease  violation."  This  should 
be  changed  to  serious  or  repeated 
violation,  the  standard  required  for 
evictions  in  the  Section  8  programs. 


Serious  lease  violations  should  not 
include  late  payments  or  "minor 
violations".  The  definition  of  "serious 
lease  violation"  should  not  include 
"other  amounts  due  under  lease." 
Tenants  should  not  be  subject  to 
eviction  for  failure  to  pay  late  charges  or 
disputed  damage  charges  when  a  good 
faidi  dispute  exists  over  liability  for 
charges. 

The  defijoition  of  serious  lease 
violation  should  not  include  minor 
violations  or  repeated  minor  violations 
of  the  lease. 

HUD  response.  The  regulation  is  clear 
that  a  "minor"  lease  violation  is  not  a 
"serious"  lease  violation.  HUD  has 
determined  that  it  would  be  impossible 
to  provide  an  exhaustive  list  of  actions 
or  inactions  that  are  considered  serious 
lease  violations.  The  eviction 
determination  is  ultimately  made  on  a 
case-by-case  basis  by  judges  in  State  or 
local  landlord/tenant  courts.  The  courts 
determine  whether  a  lease  violation  has 
occiured,  and  whether  the  violation  is 
sufficiently  "serious"  to  justify  eviction 
from  the  assisted  unit. 

Section  982.314  Move  with  continued 
tenant-based  assistance. 

Comment:  Prohibition  on  family 
moves.  Permitting  a  PHA  to  prohibit  a 
family  irom  moving  during  the  first  year 
of  the  assisted  tenancy  may  result  in  the 
termination  of  a  family's  assistance 
without  good  cause.  'This  may  occur 
when  the  initial  lease  term  is  less  than 
one  year  and  the  landlord  refuses  to 
renew  the  lease  without  good  cause.  The 
family  would  be  prohibited  from 
moving  and.  therefore,  lose  its 
assistance.  HUD  should  revise 
§  982.314(c)(2)  to  authorize  PHAs  to 
prohibit  any  moves  by  a  family  during 
its  initial  lease  term  (instead  of  during 
its  initial  year  of  assisted  occupancy); 
and  to  permit  a  family  to  move 
whenever  the  landlord  refuses  to  renew 
the  family's  tenancy  without  good 
cause. 

HUD  response.  Consistent  with  the 
commenter's  recommendation, 
§  982.314(c)(2)(i)  is  revised  to  change 
the  time  frame  .from  "first  year"  to 
"initial  lease  term." 

Section  982.352  Eligible  housing. 

Comment:  PHA-owned  units.  The  rule 
shotild  not  require  a  PHA  to  obtain  the 
services  of  an  independent  agency  to 
determine  rent  reasonableness  and 
conduct  HQS  inspections.  PHAs  should 
be  trusted  to  offer  a  decent  imit  and 
reasonable  rent  to  an  otherwise  eligible 
family.  Generally  accepted  accoiuiting 
practices  permit  a  separation  of  duties 
and  control  within  the  same 
organization.  The  independent  auditor 


should  be  required  to  conduct  a  random 
samphng  of  Section  8  files  where  the 
PHA  is  the  ovraer.  PHA  rent 
reasonableness  data  and  other  periodic 
checks  on  leased  imits  provide  adequate 
protection  for  the  government  and  the 
taxpayer. 

HUD  should  permit  high-performing 
PHAs  to  conduct  their  own  inspections 
of  PHA-owned  imits. 

The  final  rule  should  clarify  how 
HUD  will  epprove  an  independent 
agency.  Is  it  HUD's  intention  to  permit 
a  nei^boring  PHA  to  perform  such 
services? 

HUD  response.  The  special 
requirements  for  independent 
inspections  and  contract  rent 
negotiations  and  reviews  for  PHA- 
owned  housing  are  statutory.  These 
reqiiirements  reflect  legitimate  and 
substantial  concern  with  the  inherent 
conflict  of  interest  when  the  PHA 
contract  administrator — ^responsible  for 
oversight  of  the  Section  8  owner — is 
itself  the  Section  8  owner,  or 
substantially  controls  the  nominal 
ownership  entity. 

The  HUD  field  office  wall  review  any 
independent  agency  arrangement  to 
ensvire  that  the  independent  agency  has 
an  arms-length  relationship  with  the 
PHA.  A  neighboring  PHA  may  act  as  an 
acceptable  independent  agency — so  long 
as  the  neighboring  PHA  is  authentically 
independent  of  the  PHA  unit  owner.  A 
unit  of  general  local  government  such  as 
the  Community  Development  Agency 
may  also  be  an  acceptable  independent 
agency,  imless  the  PHA  is  itself  part  of 
the  same  unit  of  general  local 
government  or  an  agency  of  such 
government. 

Conunent:  Administrative  fees  for 
PHA-owned  units.  The  reasoning  behind 
requiring  PHAs  to  obtain  the  services  of 
independent  entity  is  soimd,  but  PHAs 
should  earn  the  full  administrative  fee 
for  the  unit. 

HUD  response.  The  statute  provides 
for  a  lower  administrative  fee  for  PHA- 
owned  units. 

Section  982.353  Where  family  can  lease 
a  unit  with  tenant-based  assistance. 

Comment:  Portable  moves  during  first 
12  months.  The  rule  shoiUd  provide  that 
the  PHA's  discretion  regarding  whether 
to  allow  portability  in  the  first  12  month 
period  from  a  non-resident  family's 
admission  to  the  program  must  be 
exercised  program-wide,  not  family-by- 
femily. 

Rule  should  clarify  that  the  PHA  will 
provide  reasonable  accommodation  to 
bmiUes  during  the  12-month  initial 
period  that  might  include  waiver  of  its 
policy  under  §  982.353(c). 
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HUD  response.  The  statute  permits 
PHAs  to  prohibit  portability  during  the 
first  12  months  from  admission  for 
families  who  did  not  live  in  the  PHA 
jiirisdiction  when  they  applied  for 
assistance.  This  provision  maintains  the 
local  character  of  a  PHA's  voucher 
program,  and  prevents  femilies  from 
shopping  for  assistance  from  different 
PHAs,  regardless  of  where  the  family 
intends  to  live  with  assistance  under  the 
program.  The  decision  to  allow  or  deny 
portabiUty  during  the  first  12  months 
after  family  admission  is  appropriately 
left  to  PHA  discretion — ^to  exercise  on  a 
program-wide  or  case-by-case  basis. 

.^Jthough  HUD  has  not  made  the 
recommended  change  concerning 
reasonable  accommodation,  PHAs  must 
consider  reasonable  accommodation  in 
the  context  of  all  program  requirements 
and  functions  in  accordance  with  the 
statute  and  HUD  equal  opportunity 
requirements.  Equal  opportunity 
requirements  are  specified  in  §  982.53. 

Comment:  Income  eligibility  of 
portable  family.  HUD  should  eliminate 
the  requirement  to  determine  income- 
eligibility  of  a  porting  family  admitted 
(initially  assisted]  in  the  jurisdiction  of 
a  receiving  PHA  (§  962.353(d)(3)).  If  the 
family  is  found  eligible  by  the  initial 
PHA,  there  is  no  reason  to  impose  the 
burden  of  a  second  income-eligibility 
determination  by  the  receiving  PHA. 

HUD  response.  The  statute  requires 
that  an  applicant  be  income  eligible 
before  initially  receiving  housing 
assistance.  If  the  family  will  first  receive 
assistance  in  the  receiving  PHA's 
jurisdiction,  then  the  family  must  be 
income  eligible  in  the  receiving  PHA's 
jurisdiction. 

Section  982.355  Portability: 
Administration  by  receiving  PHA. 

Comment:  Effect  of  preferences  on 
portability.  The  final  rule  should 
explicitly  provide  that  a  receiving  PHA 
may  not  use  a  local  residency  preference 
to  der^  portability. 

HUD  response.  The  rule  is  revised  to 
clarify  that  when  the  family  has  a  right 
to  lease  a  unit  in  the  receiving  PHA 
jurisdiction  under  portability 
procedures,  the  receiving  PHA  must 
provide  assistance  for  the  family 
(§  982.355(c)(10)).  Receiving  PHA 
selection  preferences  (including  any 
residency  preferences)  do  not  apply, 
and  the  receiving  PHA  waiting  list  is  not 
used.  However,  the  receiving  PHA  may 
deny  or  terminate  assistance  for  family 
action  or  inaction  in  accordance  with 
§§  982.552  and  982.553. 

Conunent:  Portability  to  areas 
serviced  by  other  PHAs.  Section 
982.353(b)  imposes  restrictions  on 
portabiUty  by  requiring  that  the  area  to 


which  the  family  wants  to  move  must 
have  a  PHA  adininistering  a  Section  8 
Housing  Choice  Voucher  Program.  In 
many  instances  this  will  not  allow 
families  to  leave  urban  areas  for 
suburban  areas  or  rural  areas. 

HUD  response.  The  statute  provides 
for  portability  to  any  area  in  the  United 
States  that  is  in  the  jurisdiction  of  a 
PHA  administering  a  tenant-based 
Section  8  program.  In  practice,  in  most 
communities  there  is  a  PHA  that 
operates  a  Section  8  program.  Often, 
multi-jiuisdictional  PHAs  (such  as  state 
agencies]  administer  the  certificate  and 
voucher  programs  in  areas  where  there 
are  no  local  PHAs. 

Section  982.405  PHA  initial  and 
periodic  unit  inspection. 

Comment:  HQS  procedural  guidelines 
and  performance  standards.  HUD  needs 
to  provide  additional  guidance 
regarding  the  procedural  guidelines  and 
performance  standards  that  must 
conform  to  practice  utilized  in  the 
private  housing  market. 

If  the  Secretary  exercises  discretion  to 
issue  procedurei]  guidelines  and 
performance  standards,  they  must  be 
published  for  notice  and  comment. 

The  rule  cannot  directly  delegate  a 
secretarial  duty  to  a  PHA,  and  HUD 
guidelines  and  standards  need  to  be 
published  in  an  accessible  format  with 
no  hidden  criteria. 

HUD  response.  Section  982.405(f)  of 
the  interim  rule  which  required  the 
PHA  to  adopt  procedural  guideUnes  and 
performance  standards  for  conducting 
required  HQS  inspections  has  been 
deleted.  HUD  has  determined  that  the 
pre-merger  HQS  inspection 
requirements  and  the  SEMAP  HQS- 
related  performance  standards  meet  the 
section  8(o)(8)(E)  statutory  requirement 
for  the  Secretary  to  establish  inspection 
guidelines  and  performance  standards. 

Section  982.451  Housing  assistance 
payments  contract. 

Comment:  PHA  penalties  for  late 
bousing  assistance  payments  to  owners. 
The  rule  shotdd  exempt  new  or  revised 
HAP  contracts  from  penalties  for  late 
payment  of  housing  assistance  to 
owners.  The  paperwork  and  other 
administrative  work  involved  in 
preparing  a  new  or  revised  HAP 
contract  may  make  it  difficult  for  a  PHA 
(and  in  particular  a  large  PHA)  to  avoid 
a  late  payment.  Recurring  late  pajmients 
should  be  penalized. 

The  rule  should  clarify  whether  a 
owner  that  normally  does  not  charge  a 
late  fee  to  tenants  can  still  charge  a  late 
fee  to  the  PHA.  If  the  owner  can  charge 
late  fees  to  the  PHA,  does  the  PHA  have 
the  right  to  determine  the  maximum 


amount  of  liability  it  will  assimie? 
Fiuther  clarification  is  needed  on 
whether  late  fees  will  be  determined 
based  on  date  the  payment  is  mailed. 

HUD  response.  The  interim  rule 
provided  that  the  PHA  may  be  assessed 
a  late  rental  payment  penalty  only  if  it 
is  in  accordance  with  generally  accepted 
practices  and  law  in  the  local  housing 
market.  The  interim  rule  also  stated  that 
a  PHA  is  not  obUgated  to  pay  any  late 
payment  penalty  if  HUD  determines  that 
the  late  payment  is  attributable  to 
factors  beyond  the  PHA's  control. 
Section  982.451  of  the  final  rule  has 
been  revised  to  add  two  more 
conditions  for  owner  assessment  of  a 
late  fee  to  the  PHA:  it  must  be  the 
owner's  practice  to  charge  such 
penalties  for  assisted  and  imassisted 
tenants,  and  the  owner  must  charge 
such  penalties  against  the  tenant  for  late 
payment  of  family  rent  to  owner. 

The  interim  rule  specified  that  the 
PHA  may  add  to  the  HAP  contract  a 
provision  which  defines  when  the 
housing  assistance  payment  by  the  PHA 
is  deemed  received  by  the  owner.  There 
is  nothing  that  would  prohibit  a  PHA 
from  defining  "receipt  of  the  housing 
assistance  payment  by  the  owner"  as  the 
date  the  PHA  mailed  the  funds  to  the 
owner  or  the  date  of  actual  receipt  by 
the  ovkmer. 

Conunent:  Funding  for  PHA  penalties 
for  late  housing  assistance  payments  to 
owners.  It  is  unfair  to  penalize  PHAs  for 
late  payments  unless  HUD  headquarters 
is  willing  to  pay  for  the  late  payments. 

HUD  response.  The  statute  provides 
for  payment  of  penalties  for  late 
payments  of  housing  assistance  under 
certain  circumstances.  The  statute 
further  provides  that  a  late  payment  fee 
may  only  be  paid  from  the  PHA's 
administrative  fee  income,  including 
any  amoimts  in  the  PHA  administrative 
fee  reserve.  The  PHA  is  not  obligated  to 
pay  any  late  fee  if  HUD  determines  that 
the  late  payment  is  due  to  factors 
beyond  the  control  of  the  PHA. 

Section  982.453  Owner  breach  of 
contract. 

Comment:  Owner  breach  of  HAP 
contract  for  "drug-related  criminal 
activity".  The  change  to  §  982.453(a)(5) 
to  make  "drug-related  criminal  activity" 
(instead  of  only  "drug  traffioking")  an 
owner  breach  of  contract  was  a  good 
one.  Why  did  the  change  not  edso 
include  violent  criminal  activity  as  a 
contract  breach? 

HUD  response.  Section  982.453(a) 
was  revised  to  add  commission  of  any 
violent  criminal  activity  by  the  owner  as 
a  breach  of  the  HAP  contract. 
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Section  982.502  Conversion  to  voucher 
proffom. 

Comment:  Deadline  for  conversion  to 
the  merged  program  after  the  merger 
date.  Conversion  firom  pre-merger 
assistance  should  be  expedited. 
Conversion  should  be  effective  upon  the 
next  regular  reexamination  on  or  after 
the  merger  date.  The  final  rule  should 
provide  that  a  landlord  and  tenant  may 
jointly  (not  individually)  convert  their 
regular  certificate  tenancy  to  a  voucher 
tenancy  at  any  time  after  the  merger 
date.  Reducing  the  nimiber  of  certificate 
conversions  during  the  second  year  after 
the  merger  date  will  reduce  PHA 
administrative  burdens  that  may  delay 
one  or  more  assistance  payments  to  a 
family. 

Conversion  from  pre-merger 
assistance  shoiild  be  delayed.  Requiring 
that  conversion  take  place  at  the  second 
regular  reexamination  is  too  restrictive. 
HUD  should  permit  an  extension  in 
situations  where  the  tenant  and  owner 
cannot  agree  to  convert. 

PHAs  should  be  permitted  to  delay 
the  transition  of  certificate  families 
leased  units  with  exception  rents  as  a 
reasonable  accommodation  imtil  the 
fomily  leaves  the  Section  8  program  or 
moves  to  another  imit. 

HUD  response.  The  interim  rule 
provided  for  the  complete  conversion  of 
all  pre-merger  tenant-based  assistance  to 
the  merged  program  no  later  than  the 
effective  date  of  the  second  regular 
reexamination  on  or  after  the  merger 
date  (October  1, 1999).  HUD  considers 
this  time  frame  reasonable  and  has  not 
adopted  the  recommendations  to 
shorten  or  lengthen  the  time.  It  is  noted, 
however,  if  both  a  participant  and  the 
owner  want  to  convert  to  the  merged 
program  sooner  than  required,  they  may 
do  so  by  executing  a  new  lease  and  HAP 
contract.  In  addition,  the  technical 
correction  to  the  interim  rule  published 
on  September  14, 1999,  addresses 
approval  of  higher  payment  standards 
and  approval  of  exception  payment 
standards  as  a  reasonable 
accommodation  for  a  tenant  with 
disabilities. 

Comment:  Continuing  current  benefits 
after  conversion.  HUD  should  not 
terminate  program  assistance  upon 
conversion.  HUD  should  allow 
"grandfathering"  of  pre-existing 
benefits.  Terminating  program 
assistance  will  create  imdue  hardship 
on  the  family  and  create  an  impact  on 
PHA  staff. 

HUD  response.  The  conversion  time 
frame  is  reasonable  and  the  rule 
provides  for  a  uniform  delay  in 
increases  in  the  femily  share  of  rent  that 


may  result  irora  implementation  of  the 
housing  choice  voucher  program. 

Comment:  Delayed  reductions  in 
subsidy  for  over-FMR  tenancies  based 
on  payment  standard  revisions.  To 
protect  families  with  over-FMR 
tenancies,  the  final  rule  could  simply 
require  that  over-FMR  tenancies  be 
treated  no  differently  than  other 
certificate  tenancies.  Alternately  the 
final  rule  could  require  that  the  subsidy 
for  over-FMR  tenancies  be  calculated 
based  on  the  higher  of  the  FMR  or 
payment  standard  for  the  transition 
period  before  the  second  annual 
reexamination  after  October  1, 1999. 

HUD  response.  The  regulation  has 
been  revised  to  require  that  any 
reduction  in  subsidy  attributable  to  the 
decrease  in  the  pa)mient  standard  will 
be  delayed  until  the  effective  date  of  the 
family's  second  regular  reexamination 
on  or  after  the  payment  standard 
decrease.  This  is  a  change  in  practice  for 
the  voucher  program.  Before  this  final 
rule,  a  voucher  participant's  subsidy 
was  based  on  the  higher  of  the  current 
payment  standard  or  the  payment 
standard  in  effect  when  the  participant 
initially  leased  a  specific  imit  under  the 
voucher  program. 

Comment:  New  certificate  HAP 
contracts  after  the  merger  date.  The 
final  rule  should  permit  execution  of  a 
new  certificate  HAP  contract  until  the 
family's  second  annual  reexamination 
after  August  12, 1999  under  certain 
cinnunstances. 

HUD  response.  HUD  has  not  made  the 
recommended  change  to  permit 
execution  of  new  certificate  program 
HAP  contracts  after  the  October  1,  1999 
merger  date.  The  requirement  that  only 
voudier  HAP  contracts  may  be  executed 
on  or  after  October  1, 1999,  will 
facilitate  conversion  to  the  housing 
choice  voucher  program. 

Comment:  Timing  ofHQS  inspections 
and  income  reexaminations  during 
conversion  period.  HUD  should  clarify 
whether  the  regularly  scheduled  annual 
HQS  inspection  and  the  family  income 
determination  for  a  continually  assisted 
tenant  will  suffice  for  the  purpose  of  the 
conversion.  Unless  the  property  is  due 
for  an  annual  HQS  inspection,  the  PHA 
should  not  be  required  to  conduct  an 
HQS  inspection  upon  conversion. 

HUD  response.  The  regularly 
scheduled  annual  HQS  inspection  and 
family  income  reexamination  will 
suffice  for  purposes  of  the  conversion  to 
the  merged  program.  A  new  HQS 
inspection  or  income  reexamination  is 
not  automatically  triggered  because  a 
certificate  program  imit  is  being 
converted  to  the  merged  program  and  a 
voucher  HAP  contract  wUl  be  executed. 
A  new  HQS  inspection  and  a  new 


income  reexamination  for  the  family  is 
not  required  imtil  12  months  lapse  from 
the  date  of  the  last  HQS  inspection  and 
income  reexamination  under  the  - 
certificate  program. 

Conwfient:  Currency  of  income 
verifications  during  conversion  period. 
HUD  should  clarify  whether  the  period 
of  time  for  which  verifications  are  valid 
may  be  extended  for  more  than  120  days 
to  allow  the  PHA  to  determine  income 
and  the  femily  share  well  in  advance 
(more  than  120  days)  of  the  conversion 
date.  At  the  mandatory  120  day 
notification  period,  the  PHA  will  not 
have  income  verifications  for  the 
ciurent  year,  and  the  PHA  should 
probably  be  collecting  such  information 
with  the  120  day  notice. 

HUD  response.  HUD  recognizes  that 
the  PHA  may  not  be  able  to  meet  the 
normal  time  frames  for  the  currency  of 
the  family's  income  verification  data 
diuing  the  transition  period  to  the 
housing  choice  voucher  program. 
Chapter  10  of  Handbook  7420.7,  PHA 
Administrative  Practices  Handbook, 
provides  guidance  (not  requirements) 
with  respect  to  income  reexaminations. 
That  handbook  states  that  income 
verification  data  should  not  be  older 
than  120  days.  It  is  acceptable  to  HUD 
if  the  income  verification  data  is  older 
than  the  120  day  norm  in  order  to 
fecilitate  the  conversion  to  the  housing 
choice  voucher  program  and  to  provide 
needed  information  to  participant 
femilies. 

Comment:  Reporting  of  conversions 
on  Form  HUD-50058.  HUD  should 
confirm  that  the  correct  update  type  to 
be  used  is  "reexamination"  for  all  Form 
HUD-50058  reporting  of  conversions  of 
certificate  to  voucher  tenancies. 

HUD  response.  Termination  of  the 
certificate  HAP  contract  and  execution 
of  a  voucher  HAP  contract  does  not 
constitute  an  admission.  The  family  is  a 
current  participant  in  the  tenant-based 
Section  8  prc^ram  and,  therefore, 
"reexamination"  is  the  correct  term  to 
describe  the  process  of  updating  the 
information  concerning  the  family's 
income  and  composition. 

Comment:  Grandfathering  of  pre- 
merger units  rented  from  relatives.  The 
final  rule  should  claoify  how  current 
tenancies  involving  a  landlord  who  is 
leasing  to  a  relative  are  to  be  treated 
when  the  ciurent  certificate  assistance  is 
converted  to  a  voucher  HAP  contract. 

HUD  response.  Section  982.306(d) 
was  revised  to  clarify  that  the 
prohibition  on  renting  a  unit  from  a 
relative  does  not  apply  for  continued 
assistance  in  the  same  unit- Therefore, 
the  prohibition  on  renting  a  imit  from  a 
relative  is  not  triggered  by  the 
conversion  to  the  housing  choice 
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voucher  program  if  the  Section  8 
participant  does  not  move  from  the  imit 
assisted  under  the  certificate  program. 

Comment:  Owner  damage  claims 
during  the  conversion  period.  HUD 
should  clarify  that  all  legitimate  damage 
claims  can  be  processed  for  payment  at 
the  conversion  of  the  family's  assistance 
regardless  of  whether  the  family  moves 
or  remains  in  place. 

HUD  response.  PHA  reimbursement 
for  damage  claims  was  eliminated 
beginning  on  October  2, 1995.  However, 
HAP  contracts  executed  before  that  date 
permit  owners  to  submit  a  damage  claim 
to  the  PHA  if  the  family  moves  in 
violation  of  the  lease.  If  a  participant 
remains  in  the  same  unit  after 
conversion  to  the  housing  choice 
voucher  program,  there  is  no  "niove  in 
violation  of  the  lease"  to  trigger 
eligibility  for  a  damage  claim  (for  a  unit 
under  a  HAP  contract  executed  before 
October  2,  1995).  If  a  certificate 
participant  moves  to  another  unit  as  a 
result  of  the  conversion  to  the  voucher 
program  (e.g.,  the  owner  does  not  wish 
to  participate  in  the  voucher  program), 
the  PHA  may  process  any  damage  claim. 

Comment:  Renewal  of  certificate 
tenancies  during  the  conversion  period. 
Section  982.502(d)  should  emphasize 
conversion  of  certificate  assistance,  not 
termination  of  assistance.  The 
regulation  should  refer  to  the  renewal  of 
the  certificate  tenancies  under  the 
voucher  program. 

HUD  response.  HUD  has  not  made  the 
recommended  change  to  §  982.502(d). 

The  conversion  process  from  the 
certificate  program  to  the  voucher 
program  cannot  be  characterized  as  a 
"renewal."  Any  remaining  certificate 
HAP  contracts  must  be  terminated  on 
the  effective  date  of  the  family's  second 
regular  reexamination  after  the  October 
1, 1999  merger  date.  Termination  of  the 
certificate  HAP  contract  and  the 
certificate  program  tenancy  and  lease 
permits  the  PHA  to  execute  a  new  HAP 
contract  under  the  housing  choice 
voucher  program  on  behalf  of  the 
family. 

Comment:  Unit  rent  increases  after 
conversion.  Clarification  is  requested 
regarding  whether  owners  will  be  able 
to  raise  rents  they  were  receiving  under 
the  regular  certificate  program  to  market 
level  (reasonable  rent)  at  the  time  of 
conversion  to  a  voucher  tenancy.  The 
result  may  be  in  excess  of  the  voucher 
payment  standard  and  require  tenants  to 
move. 

HUD  response.  Yes,  if  an  owner  were 
charging  an  artificially  low  rent  under 
the  certificate  program,  it  is  possible 
that  the  owner  would  be  able  to  raise 
the  rent  after  the  certificate  program 
HAP  contract  is  canceled.  The  PHA 


must  ensure  that  any  increases  in  the 
rent  to  owner  meet  the  program's  rent 
reasonableness  requirements. 

Comment:  Rent  burden  caps  during 
the  conversion  period.  Clarification  is 
requested  concerning  whether  there  are 
any  restrictions  on  how  great  the  family 
share  can  be  if  the  family  remains  in  the 
same  unit.  Many  families  will  prefer  to 
remain  in  place  even  though  their 
family  share  will  increase. 

HUD  response.  The  initial  rent  burden 
cap  does  not  apply  to  participants  who 
remain  in  the  same  unit. 

Section  982.503  Voucher  tenancy: 
payment  standard  amount  and 
schedule. 

Comment:  Payment  standards.  The 
final  rule  should  include  guidance  on 
the  legal  standards  applicable  to  PHA 
determination  of  the  payment  standard 
schedule.  Further,  HUD  should  clarify  a 
PHA's  discretion  to  vary  the  payment 
standard  by  unit  size  within  designated 
parts  of  an  FMR  area,  and  the  final  rule 
should  specify  requirements  for  HUD 
approval  of  a  payment  standard  below 
90  percent  of  FMR.  If  justified  by  rent 
burden  and  other  data,  HUD  should  be 
able  to  require  a  PHA  to  use  a  payment 
standard  above  110  percent  of  FMR. 

PHAs  should  not  be  permitted  to 
lower  payment  standards  for  existing 
certificate  holders  who  will  be 
converted,  nor  for  current  voucher 
holders,  without  prior  HUD  approval. 

HUD  response.  HUD  will  provide 
further  guidance  on  implementation  of 
the  Housing  Choice  Voucher  Program, 
including  PHA  establishment  of  the 
payment  standard.  The  statute  provides 
that  PHAs  may  set  the  payment 
standard  anywhere  between  90  and  110 
percent  of  the  FMR.  The  statute  does  not 
authorize  HUD  to  require  a  PHA  to  use 
a  payment  standard  above  110  percent 
of  FMR.  The  PHA  may  not  set  a  lower 
standard  applicable  only  to  prior 
certificate  program  participants.  One 
payment  standard  schedule  will  apply 
to  participants  in  the  pre-merger 
certificate  and  voucher  programs. 

PHAs  may  opt  to  set  aifferent 
payment  standards  by  unit  size  within 
the  90  to  110  percent  FMR  range.  PHAs 
may  opt  to  set  different  payment 
standards  within  the  90  to  110  percent 
of  FMR  range  for  different  market  areas 
of  the  PHA  jurisdiction  (e.g.,  a  low 
poverty  neighborhood).  If  more  than  one 
PHA  operates  in  a  jurisdiction,  each 
PHA  has  discretion  in  deciding  whether 
the  PHA  will  use  a  uniform  (or  a 
different)  payment  standard  within  the 
90  to  110  percent  of  FMR  range  for  each 
unit  size  and  geographic  area. 

A  new  paragraph  (d)  was  added  to 
§  982.503  to  specify  that  HUD  will  not 


approve  a  payment  standard  below  90 
percent  of  FMR  if  the  family  share  for 
more  than  40%  of  the  current 
participants  for  the  applicable  unit  sizes 
exceeds  TTP.  Such  funding  may  be 
based  on  the  most  recent  income 
examinations. 

Comment:  Exception  payment 
standards:  HUD  approval  requirements. 
The  final  rule  should  not  limit  the  total 
population  of  an  exception  area  (i.e.,  an 
area  where  HUD  has  approved  a 
payment  standard  higher  than  the 
applicable  FMR)  to  50%  of  the 
population  of  the  FMR  area.  In  FMR 
areas  containing  a  large  city,  the 
granting  of  an  exception  rent  for  the  city 
may  preclude  other  portions  of  the  FMR 
area  from  obtaining  an  exception  rent. 
HUD  should  provide  all  PHAs  with 
equal  opportunity  to  represent  their  case 
for  an  exception  rent. 

HUD  should  make  clear  that  every 
PHA  that  administers  a  voucher 
program  within  an  area  for  which  HUD 
has  approved  an  exception  payment 
standard  must  use  the  approved 
exception  standard. 

HUD  should  (1)  permit  PHAs  seeking 
an  exception  payment  standard  above 
120  percent  of  FMR  to  use  the  "median 
rent  method"  justification,  (2)  permit 
PHAs  to  use  a  recent  HUD/RDD  survey 
to  justify  an  exception  payment 
standard,  and  (3)  in  particularly  tight 
markets,  permit  PHAs  to  justify  a 
payment  standard  exception  by  a 
method  that  is  not  based  on  rent  data. 

The  rent  for  most  decent,  safe,  and 
sanitary  units  in  certain  areas  is  often 
greater  than  10  percent  more  than  the 
FMR.  This  may  result  in  tenants  with 
more  expensive  special  housing  needs 
(such  as  persons  with  disabilities) 
paying  greater  than  40  percent  of  their 
incomes  in  rent. 

PHAs  need  increased  flexibility  in 
establishing  exception  rents  based  on 
local  housing  needs  and  demands. 

HUD  response.  The  FMRs  are  housing 
market-wide  estimates  of  rents  that 
provide  opportunities  to  rent  standard 
quality  housing  of  a  modest  nature. 
FMRs  are  set  at  the  40th  percentile 
rent — the  dollar  amount  below  which  40 
percent  of  standard  quality  rental 
housing  units  rent  in  the  FMR 
geographic  area.  Consistent  with  the 
statute,  the  regulation  provides  for  HUD 
approval  of  PHA  requests  for  payment 
standards  higher  than  1 10  percent  of  the 
FMR. 

The  rationale  for  limiting  exception 
payment  standards  to  50  percent  of  the 
population  in  the  FMR  area  is  that  to  do 
otherwise  would  result  in  approvals  of 
exceptions  being  the  norm,  not  an 
exception.  If  an  exception  payment 
standard  is  necessary  for  more  than  50 
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percent  of  the  population  in  an  FMR 
area,  then  the  FMR  is  inappropriate  and 
should  be  revised.  It  is  noted  Uiat  the 
merger  regulation  permits  additional 
flexibility  in  this  area  than  did  the 
previous  regulations  for  the  certificate 
and  voucher  program.  The  previous 
regulations  for  the  certificate  and 
voucher  program  restricted  the  number 
of  exceptions  over  100  percent  of  FMR, 
while  the  merger  regulations  restrict  the 
number  of  exceptions  over  110  percent 
of  FMR. 

Section  982.503(b)(3)  provides  that 
exception  rents  above  120  percent  of  the 
FMR  will  only  be  approved  for  the  total 
area  of  a  coimty,  PHA  jurisdiction,  or  a 
U.S.  census  "place"  (e.g.,  city,  borough, 
town,  or  village).  Accordingly,  the 
"median  rent  method"  which  provides 
census  tract  data  is  not  appropriate 
justification  for  an  exception  rent 
applicable  to  areas  larger  than  census 
tracts.  Likewise,  the  random*digit 
dialing  survey  which  provides  MSA 
wide  data  is  not  appropriate  for  an 
exception  rent  appUcable  to  an  area 
smaller  than  a  MSA. 

If  more  than  one  PHA  operates  in  a 
jurisdiction,  each  PHA  has  discretion  in 
deciding  whether  they  will  use  a 
uniform  (or  a  different)  exception 
payment  standard  for  each  unit  size  and 
geographic  area.  The  final  rule  has  not 
modified  the  interim  rule  requirement 
in  Section  982.503  that  any  PHA  with 
jurisdiction  in  the  exception  area  may 
use  the  HUD-approved  exception 
payment  standard  amount. 

Ck)minent:  Exception  payment 
standards:  Persons  with  disabilities. 
PHAs  should  be  required  to  use  120% 
of  FMR  as  the  payment  standard  for 
persons  with  (Usabilities  who  have 
already  been  granted  an  individual 
exception  rent.  HUD  also  should  require 
PHAs  to  use  up  to  120  percent  FMR  as 
the  payment  standard  when  needed  as 
a  reasonable  accommodation  for  a 
tenant  with  disabilities. 

The  rule  needs  to  permit  PHAs  to 
approve  exceptions  to  the  established 
payment  standard  to  provide  for 
reasonable  accommodations  for  persons 
with  disabilities. 

HUD  should  inform  PHAs  to  consider 
the  high  rental  costs  of  providing 
accessible  units  for  people  with 
disabilities.  HUD  shoidd  issue  guidance 
on  exception  rents  and  have  an 
expedited  and  simple  process  to  grant 
such  exceptions. 

HUD  response.  The  technical 
correction  to  the  interim  rule  published 
on  September  14, 1999  authorizes 
approval  of  exception  payment 
standards  as  a  reasonable 
accommodation  for  a  tenant  with 
disabilities.  Section  982.503  was 


corrected  to  specify  that  a  PHA  may 
establish  a  higher  payment  standard 
between  90  percent  and  110  percent  of 
the  FMR  when  required  as  a  reasonable 
accommodation  for  a  family  that 
includes  a  person  with  disabilities.  In 
addition,  HUD  field  ofBces  may  approve 
a  pajrment  standard  over  110  percent 
and  up  to  120  percent  of  the  FMR  for 
this  purpose. 

Ck)mment:  Exception  payment 
standards:  equal  opportunity  concerns. 
Section  982.503(c)(4)  describes  the 
condition  that  will  permit  HUD  to 
approve  an  exception  rent.  Among  other 
factors,  HUD  will  consider  the  ability  of 
families  to  find  housing  outside  areas  of 
high  poverty.  The  final  rule  should 
explicitly  provide  that  PHAs  have  an 
obligation  to  affirmatively  further  fair 
housing. 

The  rule  fails  to  make  clear  that  the 
pajmient  standard  must  comply  with  the 
fair  housing  and  civil  rights  laws, 
affirmatively  further  fair  housing,  and 
be  consistent  with  the  applicable 
Consolidated  Plan.  The  rule  should 
require  PHAs  to  articulate  the  fair 
housing  considerations  that  went  into 
setting  the  payment  standard. 

HUD  response.  The  statute 
specifically  delegates  to  the  PHA  the 
establishment  of  a  payment  standard 
between  90  to  110  percent  of  the  FMR. 
The  PHA  rationale  for  establishing  the 
payment  standard  is  addressed  in  the 
PHA  plan. 

HUD  has  retained  the  previous 
regulatory  requirement  that  mandatory 
justifications  for  approval  of  an 
exception  payment  standard  include 
that  the  higher  amount  is  needed  either 
(1)  to  help  families  find  housing  outside 
of  areas  of  high  poverty,  or  (2)  because 
families  have  trouble  finding  housing 
for  lease  within  the  term  of  the  voucher. 

Administration  of  all  aspects  of  the 
merged  program  is  subject  to  dvil  rights 
laws  and  fair  housing  laws.  Equal 
opportunity  requirements  (including 
affirmatively  furthering  iedi  housing 
requirements)  are  specified  in  §  982.53. 

Comment:  HUD  review  of  PHA 
payment  standard  schedules.  The  final 
rule  should  provide  that  HUD  will 
initially  monitor  rent  burdens  of  PHAs 
utilizing  payment  standards  at  90 
percent  of  FMR  and  that  a  review  of 
payment  standards  should  be  triggered 
by  a  voucher  failure  rate  above  30 
percent. 

The  final  rule  should  specify  that  the 
scope  of  HUD's  payment  standard 
review  includes  mobility  (i.e.,  the 
ability  of  families  to  find  housing 
outside  of  high  poverty  areas)  and  fair 
housing  choice  (i.e.,  the  ability  of 
families  to  find  housing  outside  areas  of 
minority  concentration). 


The  trigger  for  HUD  review  of  the 
adequacy  of  the  payment  standard 
should  be  when  30  (not  40)  percent  of 
the  participants  have  high  rent  burdens. 

HtID  response.  The  statute  provides 
that  HUD  shaU  monitor  rent  bvudens 
and  review  any  payment  standard  that 
results  in  a  si^ifficant  percentage  of  the 
families  occupying  units  of  any  size 
paying  more  than  30  percent  of  adjusted 
income  for  rent.  HUD  intends  to 
monitor  rent  bxirdens  on  a  case-by-case 
basis,  PHA-by-PHA,  in  consideration  of 
the  unique  circumstances  of  different 
housing  markets  and  PHA 
administrative  policies.  As  required  by 
the  statute,  HUD's  review  of  the 
payment  standard  will  be  based  on  the 
rent  biirden  of  participants,  not  the 
success  rates  of  applicants. 

HUD  has  not  revised  the  regulatory 
standard  specified  in  the  interim  rule 
for  HUD  review  of  the  adequacy  of  the 
PHA  payment  standard.  However,  HUD 
will  reexamine  the  appropriateness  of 
the  trigger  for  a  HUD  payment  standard 
review  after  there  is  experience  with 
implementation  of  the  housing  choice 
voucher  program. 

Section  982.504  Voucher  tenancy: 
Payment  standard  for  family  in 
restructured  subsidized  multifamily 
project. 

Comment:  Future  funding  for 
restructured  subsidized  projects. 
Funding  for  femilies  converted  from 
project-based  assistance  must  be  at  an 
adequate  level  in  the  futuire,  using  the 
same  comparability  method  as  is  used 
when  the  initial  tenant-based  contract  is 
calculated. 

HUD  response.  HUD's  policies  for 
providing  renewal  funding  for  expiring 
ACCs  have  been  developed  piu-suant  to 
negotiated  rulemaking.  Actual  costs  are 
a  fector  in  providing  renewal  funding. 

Comment:  Payment  standard  for 
restructured  subsidized  projects.  This 
regulatory  section  is  more  appropriately 
part  of  HUD's  regulations  in  24  CFR  part 
401.  This  section  lacks  clarity  and 
consistency  with  the  rules  on  HUD's 
Mark-to-Market  program. 

HUD  response.  The  regulatory 
provision  is  consistent  with  HUD's 
mark-to-market  program.  The 
regulations  for  the  mark-to-market 
program  specifically  provide  that  the 
amoimt  of  the  voucher  program  rental 
assistance  will  be  as  provided  for  in  the 
^oucher  regulation. 

Section  982.508  Rent  to  owner: 
maximum  rent  at  initial  occupancy. 

Comment:  Initial  rent  burden  cap. 
The  40  percent  maximum  initial  rent 
burden  reqiiirement  contradicts  the 
intent  of  the  Section  8  voucher  program, 
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which  was  designed  to  give  families  the 
freedom  to  find  housing  outside  of  low 
income  areas  and  to  move  closer  to 
employment  or  educational 
opportunities.  It  is  not  imusual  for 
families  to  choose  to  pay  more  than 
40%  of  income  in  order  to  obtain  good 
housing  in  non-impacted  areas.  As  an 
example,  seniors  often  spend  a  higher 
percentage  of  their  income  on  housing 
in  order  to  ensure  their  safety  and 
seciuity. 

The  40  percent  maximum  rent  bidden 
requirement  might  adversely  impact 
certain  families,  such  as  large  families, 
seniors  and  persons  with  disabilities 
requiring  special  amenities  or  services. 

m  high-rent  areas,  such  as  New  York, 
the  40  percent  maximum  rent  biu-den  is 
imrealistic  and  will  make  it  more 
difficult  for  famihes  to  find  safe  and 
sanitary  housing.  A  family  may  actually 
be  prevented  from  reducing  its  rent 
burden  (for  example  bom  55%  of 
income  to  45%  of  income). 

The  40  percent  rent  burden  limit 
should  apply  throughout  the  life  of  the 
tenancy. 

HUD  response.  The  maximum  initial 
rent  burden  requirement  is  statutory  and 
cannot  be  waived  by  HUD.  The  40 
percent  maximum  rent  burden 
requirement  applies  when  an  applicant 
receives  Section  8  tenant-based  voucher 
assistance  for  the  first  time  on  or  after 
October  1, 1999,  and  every  time  a 
participant  (in  the  certificate  or  voucher 
program)  moves  to  different  unit  on  or 
after  October  1, 1999. 

After  admission,  the  40  percent 
maximimi  initial  rent  burden  cap  does 
not  apply  to  future  changes  of  tenant 
income  or  changes  in  the  rent  to  owner 
amoimt  if  the  participant  stays  in  the 
same  tenant-based  assistance  unit. 
Further,  the  40  percent  initial  rent 
biirden  cap  does  not  apply  to  families 
who  will  participate  in  the  Section  8 
tenant-based  homeownership  program 
(for  which  a  proposed  rule  was 
published  on  April  30, 1999,  64  FR 
23488)  since  homeownership  famiUes 
do  not  pay  rent,  or  any  of  the  project- 
based  Section  8  programs. 

Comment:  Effect  of  the  minimum  rent 
on  the  initial  rent  burden  cap.  The  part 
5  regulation  permits  a  PHA  to  set  a 
minimimi  rent  of  up  to  $50.  The  merger 
rule  requires  an  initial  rent  burden  cap 
of  40  percent  of  the  family's  monthly 
adjusted  income.  These  two  regulations 
clash  for  famihes  who  have  very  little  or 
no  income  at  the  time  of  admission  (or 
at  the  time  of  a  move  while  they  are 
participants). 

HUD  response.  It  is  true  that  the 
initial  40  percent  rent  burden  cap  will 
limit  admission  of  any  family  whose 
total  tenant  payment  is  based  on  a 


calculation  other  than  30  percent  of 
adjusted  income.  For  example,  elderly 
and  disabled  famiUes  with  large  medical 
expenses,  families  with  little  or  no 
income,  welfare  families  in  "as  paid" 
States,  and  ^unifies  with  imdociunented 
alien  femily  members  most  likely  will 
not  be  eligible  to  participate  in  the 
program  because  of  this  40  percent  rent 
burden  cap.  HUD  is  seeking  a  technical 
correction  to  the  40  percent  rent  burden 
legislative  requirement  to  exempt 
families  whose  total  tenant  payment  is 
based  on  a  minimum  rent,  welfare  rent 
or  10  percent  of  gross  income.  In  the 
meantime,  a  PHA  should  allow  such 
families  that  cannot  find  housing  below 
the  40  percent  rent  burden  cap  to  retain 
their  current  position  on  the  waiting 
list,  in  anticipation  of  the  requested 
legislation  being  enacted  into  law. 

Section  982.509  Rent  to  owner  in 
subsidized  projects 

Comment:  Rent  to  owner  in 
subsidized  projects.  The  rule  should 
retain  the  provisions  of  former 
§  982.512.  This  section  has  been 
removed  and  should  be  retained. 

HUD  response.  The  basic  content  of 
former  §  982.512  is  now  found  in 
§  982.521 ,  but  with  respect  to 
certificates  only. 

Section  982.521  Regular  tenancy:  Rent 
to  owner  in  a  subsidized  project. 

Comment:  HOME  program  rents.  The 
HOME  rent  provisions  should  apply 
equally  to  the  certificate  and  the 
housing  choice  voucher  program.  The 
previous  clarifications  with  regard  to 
rents  in  the  HOME  program  have  been 
lost  in  this  new  rule. 

HUD  response.  The  HOME  program 
regulations  specify  how  rents  are 
determined  for  HOME  program  units. 
Section  8  requirements  do  not  over-ride 
the  HOME  rental  limitations.  It  is  not 
necessary  to  repeat  HOME  rental 
requirements  in  the  Section  8  rule. 

Section  982.552  PHA  denial  or 
termination  of  assistance  for  family. 

Comment:  Mandatory  termination  of 
assistance  for  a  tenant-based  program 
participant  evicted  for  serious  lease 
violations.  A  lease  violation  should  not 
be  groimds  for  terminating  assistance  to 
a  femily.  There  may  be  certain 
circumstances  that  merit  leniency;  for 
example,  if  an  abusive  spouse  abandons 
the  family  resulting  in  the  family's 
eviction  for  nonpayment  of  rent.  The 
automatic  termination  provision 
luifairly  favors  landlords,  because  it 
effectively  deprives  tenants  from  the 
opportunity  to  contest  a  landlord's 
allegation  of  a  serious  lease  violation. 


Termination  of  assistance  due  to  lease 
violations  should  remain  a  discretionary 
ground  for  termination.  This  discretion 
is  necessary  to  avoid  unjust  and 
inappropriate  terminations. 

HUD  response.  HUD  has  determined 
that  the  mandatory  nature  of  this 
provision  is  necessary  in  order  to  foster 
responsibility  in  the  Section  8  program. 
Section  8  assistance  is  a  scarce  benefit. 
This  provision  indicates  that  HUD  will 
not  reward  serious  lease  violations,  such 
as  behavior  that  threatens  other 
residents  or  the  safety  or  maintenance  of 
the  premises,  by  providing  continued 
Section  8  assistance  in  a  different  unit. 
Furthermore,  this  policy  will  address 
the  complaint  that  some  assisted 
families  have  kept  their  Section  8 
benefits  even  after  they  have  caused 
extensive  damage  or  incurred  a  large 
unpaid  rent  debt.  Additional  efforts  to 
hold  families  accoiuitable  for  actions  by 
family  members  should  increase  owner 
participation  and  provide  expanded 
housing  opport\inities  for  low  income 
families  in  nontraditional 
neighborhoods.  It  is  noted  that 
termination  of  assistance  is  only 
required  for  an  eviction  resulting  fittm 
a  serious  lease  violation  (not  repeated 
lease  violations).  Therefore,  the  family 
will  be  protected  by  the  due  process 
they  receive  through  the  judicial 
eviction  process  and,  additionally,  the 
PHA  must  give  the  family  the 
opportunity  for  an  informal  hearing 
before  assistance  termination. 

Conunent:  Mandatory  denial  of 
admission  if  applicant  is  evicted  from 
federally  assisted  housing  for  serious 
lease  violations.  The  provision  in 
§  982.552(b)  specifying  denial  of 
admission  if  the  applicant  is  evicted 
from  federally  assisted  housing  for 
serious  lease  violations  should  be  stated 
as  a  requirement  and  not  a  discretionary 
matter. 

HUD  response.  Section  982.552.(b)(l) 
is  reserved  and  a  new  paragraph 
(c)(l)(ii)  is  added  to  permit  PHAs  to 
deny  admission  or  terminate  assistance 
if  any  member  of  the  family  has  been 
evicted  from  Federally  assisted  housing 
in  the  last  five  years.  This  is  a  change 
from  the  interim  rule,  which  prohibited 
admissions  of  femiUes  evicted  from 
Federally  assisted  housing  for  serious 
lease  violations.  HUD  may  review  this 
matter  again  as  it  finahzes  the  pending 
"One  Strike"  regulation. 

Comment:  Termination  of  assistance 
if  participant  fails  to  meet  wel fare-to- 
work  program  obligations.  HUD  should 
remove  §982.552(c)(l)(x),  which 
authorizes  PHAs  to  terminate  section  8 
assistance  if  the  family  fails  to  fulfill  its 
obligations  under  the  section  8  welfare- 
to-work  voucher  program.  If  HUD 
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decides  to  keep  the  provision,  HUD 
should,  at  a  miniirmm,  modify  the  rule 
to  require  a  much  higher  threshold  of 
improper  behavior  on  the  part  of  the 
family  before  the  family  puts  its  housing 
assistance  in  jeopardy. 

HUD  response.  The  rule  is  revised  to 
add  requirements  to  the  PHA  briefing  of 
the  family  participating  in  the  welfare- 
to-work  voucher  program,  and  to  the 
material  provided  in  the  family's 
information  packet  (§  982.301(a)  and 
(b)).  Specifically,  the  PHA  must  advise 
(both  verbally  and  in  writing)  the  family 
of  the  local  welfare-to-work  voucher 
program  family  obligations  and  that 
fiailure  to  meet  these  obligations  is 
groimds  for  PHA  denial  of  admission  or 
termination  of  assistance. 

HUD  is  not  mandating  federal 
standards  for  family  obligations  under 
the  welfare-to-work  voucher  program, 
since  there  is  local  flexibility  in 
designing  such  obligations.  The  option 
for  PHA  termination  of  assistance  or 
denial  of  admission  will  permit  PHAs  to 
prevent  program  abuse  by  families  that 
willfully  and  persistently  violate  work- 
related  obligations  under  the  welfare-to- 
work  voucher  program.  Of  coinse,  the 
PHA  must  give  the  family  the 
opportunity  for  an  informal  review  or 
informal  hearing  before  the  PHA  denies 
admission  or  terminates  assistance. 

Comment:  HUD  authority  to  regulate 
terminations  of  assistance.  HUD  has 
exceeded  Congressional  authorization  in 
mandating  certain  required  grounds  for 
termination.  Any  required  grounds  for 
termination  should  be  limited  to  those 
which  are  mandated  by  Ck>ngress. 

HUD  response.  HUD  has  authority  to 
define  groimds  for  termination  of 
assistance  and  has  done  so  in  a 
comprehensive  manner  since  1984. 

Section  982.623  Manufactured  home 
space  rental:  Housing  assistance 
payment.  Section  888.111  Fair  market 
rents  for  existing  housing:  Applicability, 
and  Section  888.113  Fair  market  rents 
for  existing  housing:  Methodology. 

Ck>mment:  Housing  assistance 
payment  calculation  andFMRfor 
manufactured  home  space  rentals.  HUD 
should  clarify  that  tenant-paid  utilities 
referenced  in  the  regulations  are  directly 
related  to  the  space  (such  as  water  or 
sewer  charges)  and  not  utilities  related 
to  the  imit  such  as  electricity  or  fuel. 

HUD  response.  The  part  982 
regulation  refers  to  the  utility  allowance 
for  teiumt-paid  utilities.  The  PHA  utility 
allowance  for  manufactured  home  space 
rentals  is  not  limited  to  the  tenant-paid 
utilises  directly  related  to  the  space 
rental,  such  as  water  and  sewer 
expenses.  Instead,  the  utility  allowance 
covers  all  tenant-paid  utilities  including 


electricity  and  gas  for  the  manufactured 
home. 

Section  888.111  is  revised  primarily 
to  delete  references  to  the  certificate 
program  and  update  the  appUcability 
language.  Since  the  maximum  subsidy 
now  includes  utilities  for  the 
manufactiired  home  and  the  1998  Act 
revised  the  subsidy  formula, 
§  888.113(e)  is  revised  to  increase  the 
FMR  for  a  manufactined  home  space 
rental  from  30  percent  to  40  percent  of 
the  FMR  for  a  two-bedroom  tmit. 

Miscellaneous  Comments 

Comment:  Applicability  of  rule  to  the 
Shelter  Plus  Care  and  Housing 
Opportunities  for  People  with  AIDS 
(HOPWA)  programs.  Clarification  is 
requested  concerning  whether  the 
requirements  of  new  Housing  Choice 
Voucher  Program  applicable  to  the 
tenant-based  components  of  the  Shelter 
Plus  Care  and  HOPWA  regulations. 

HUD  response.  Although  the 
regulations  for  the  tenant-based 
components  of  the  Shelter  Plus  Care  and 
HOPWA  Programs  are  similar  to  the 
Section  8  tenant-based  regulations,  a 
change  to  part  982  will  not 
automatically  revise  the  Shelter  Plus 
Care  or  HOPWA  regulations  imless  the 
part  982  regulations  are  incorporated  by 
reference. 

UL  Findings  and  Certificatioiis 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  and  have  been 
assigned  OMB  Control  Number  2577- 
0226.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  displays  a  valid 
control  number. 

Enviroimiental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  on  the  May  14, 1999  interim  rule 
in  accordance  with  HUD  regulations  in 
24  CFR  part  50  that  implement  section 
102(2)(C)  of  the  National  Environmental 
Pohcy  Act  of  1969  (42  U.S.C.  4223).  The 
Finding  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  General  Coimsel, 
Room  10276,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW,  Washington,  DC. 


Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531- 
1538)  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribed  governments  and  the  private 
sector.  This  final  rule  does  not  impose 
any  Federal  mandates  on  any  State, 
local,  or  tribal  govenunents  or  the 
private  sector  within  the  meaning  of 
Unfunded  Mandates  Reform  Act  of 
1995. 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  final  rule  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  OMB  determined 
that  this  final  rule  is  a  "significant 
regulatory  action,"  as  de&ied  in  section 
3(f)  of  the  Order  (although  not 
economically  significant,  as  provided  in 
section  3(f)(1)  of  the  Order).  Any 
changes  made  to  the  final  rule 
subsequent  to  its  submission  to  OMB 
are  identified  in  the  docket  file,  which 
is  available  for  public  inspection  in  the 
office  of  the  Department's  Rules  Docket 
Clerk,  Room  10276, 451  Seventh  Street, 
SW,  Washington,  DC  20410-0500. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  (the  RFA),  has  reviewed  and 
approved  this  final  rule  and  in  so  doing 
certifies  that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  final  rule  is  exclusively  concerned 
with  pubUc  housing  agencies  that 
administer  tenant-has^  housing 
assistance  under  Section  8  of  the  United 
States  Housing  Act  of  1937.  Specifically, 
the  final  rule  would  establish 
requirements  governing  tenant-based 
assistance  for  an  eligible  family.  The 
final  regulatory  amendments  woidd  not 
change  the  amount  of  funding  available 
under  the  Section  8  voucher  program. 
Accordingly,  the  economic  impact  of 
this  rule  wUl  not  be  significant,  and  it 
will  not  affect  a  substantial  number  of 
small  entities. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  for  HUD  under 
section  6(a)  of  Executive  Order  12612, 
Federalism,  has  determined  that  this 
rule  will  not  have  federalism 
implications  concerning  the  division  of 
local,  State,  and  Federal  responsibilities. 
Nq  programmatic  or  policy  change 
under  this  rule  will  £^ect  the 
relationship  between  the  Federal 
government  and  State  and  local 
governments. 
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Ckitalog  of  Domestic  Assistance 
Numbers 

The  Catalog  of  Domestic  Assistance 
numbers  for  the  programs  affected  by 
this  final  rule  are  14.146, 14.147, 
14.850, 14.851. 14.852, 14.855, 14.857, 
and  15.141. 

List  of  Subjects 

24  CFR  Part  888 

Grant  programs — ^housing  and 
community  development,  Rent 
subsidies. 

24  CFR  Part  982 

Grant  programs — housing  and 
commimity  development.  Housing,  Rent 
subsidies. 

For  the  reasons  discussed  in  the 
preamble,  HUD  adopts  the  amendments 
made  to  24  CFR  parts  248,  791,  and  792 
in  the  interim  rule  published  on  May 
14, 1999  at  64  FR  26632  without  change, 
and  HUD  amends  24  CFR  parts  888  and 
982  as  follows: 

PART  888— SECTION  8  HOUSING 
ASSISTANCE  PAYMENT  PROGRAI*- 
FAIR  MARKET  RENTS  AND 
CONTRACT  RENT  ANNUAL 
ADJUSTMENT  FACTORS 

1.  Revise  the  authority  citation  for 
part  888  to  read  as  follows: 

Authority:  42  U.S.C.  1437f  and  3535d. 

2.  Revise  §  888.111  to  read  as  follows: 

§  888.1 1 1    Fair  market  rants  for  existing 
housing:  Applicattility. 

(a)  The  fair  market  rents  (FMRs)  for 
existing  housing  are  determined  by 
HUD  and  are  used  in  the  Section  8 
Housing  Choice  Voucher  Program 
("voucher  program")  (part  982  of  this 
title).  Section  8  project-based  assistance 
programs  and  oUier  programs  requiring 
their  use.  In  the  voucher  program,  the 
FMRs  are  used  to  determine  payment 
standard  schedules.  In  the  Section  8 
project-based  assistance  programs,  the 
FMRs  are  used  to  determine  the 
maximum  initial  rent  (at  the  beginning 
of  the  term  of  a  housing  assistance 
pa)rments  contract). 

(b)  Fair  market  rent  means  the  rent, 
including  the  cost  of  utilities  (except 
telephone),  as  established  by  HUD, 
pursuant  to  this  subpart,  for  units  of 
varying  sizes  (by  number  of  bedrooms), 
that  must  be  paid  in  the  market  area  to 
rent  privately  owned,  existing,  decent, 
safe  and  sanitary  rental  housing  of 
modest  (non-luxury)  nature  with 
suitable  amenities. 

3.  In  §  888.113,  revise  paragraph  (e)  to 
read  as  follows: 


§  888.1 1 3    Fair  maricet  rents  for  existing 
housing:  Methodoiogy. 

•        •        *        »        * 

(e)  Manufactured  home  space  rental. 
The  FMR  for  a  manufactured  home 
space  rental  (for  the  voucher  program 
under  part  982  of  this  title)  is: 

(1)  40  percent  of  the  FMR  for  a  two 
bedroom  unit,  or 

(2)  When  approved  by  HUD  on  the 
basis  of  survey  data  submitted  in  public 
comments,  the  40th  percentile  of  the 
rental  distribution  of  manufactured 
home  spaces  for  the  FMR  area.  HUD 
accepts  public  comments  requesting 
revision  of  the  proposed  manufactured 
home  spaces  FMRs  for  areas  where 
space  rentals  are  thought  to  differ  from 
40  percent  of  the  FMR  for  a  two- 
bedroom  unit.  To  be  considered  for 
approval,  the  comments  must  contain 
statistically  valid  survey  data  that  show 
the  40th  percentile  manufactured  home 
space  rent  (including  the  cost  of  utilities 
for  the  manufactured  home)  for  the  FMR 
area.  Once  approved,  the  revised 
manufact\ued  home  space  FMRs 
establish  new  base-year  estimates  that 
will  be  updated  annually  using  the  same 
data  used  to  update  the  FMRs. 

4.  Amend  §  982.4  as  follows: 

a.  In  paragraph  (b),  add,  in 
alphabetical  order,  definitions  of  the 
terms  "family  rent  to  owner",  "utility 
reimbursement",  and  "welfare-to-work 
(WTW)  famiUes"; 

b.  In  paragraph  (b),  in  the  definition 
of  "public  housing  agency"  remove 
from  the  end  of  paragraph  (1)  of  this 
definition  the  word  "or"  and  add  in  its 
place  the  word  "and",  and  remove  frtim 
paragraph  (2)(i)  of  this  definition  the 
word  "consortia"  and  add  in  its  place 
the  word  "consortium";  and 

c.  Revise  paragraph  (a)(4)  of  §  982.4  to 
read  as  follows: 

1982.4    Definitions. 

(a)*  •  * 

(4)  Definitions  concerning  family 
income  and  rent.  The  terms  "adjusted 
income,"  "annual  income,"  "extremely 
low  income  family,"  "tenant  rent," 
"total  tenant  payment,"  "utility 
allowance,"  and  "utility 
reimbursement"  are  defined  in  part  5, 
subpart  F  of  this  title.  The  definitions  of 
"tenant  rent"  and  "utihty 
reimbursement"  in  part  5,  subpart  F  of 
this  title,  apply  to  the  certificate 
program,  but  do  not  apply  to  the  tenant- 
based  voucher  program  under  part  982. 

(b)*  *  * 

Family  rent  to  owner.  In  the  voucher 
program,  the  portion  of  rent  to  owner 
paid  by  the  family.  For  calculation  of 
family  rent  to  owner,  see  §  982.515(b). 


Utility  reimbursement.  In  the  voucher 
program,  the  portion  of  the  housing 
assistance  payment  which  exceeds  the 
amoimt  of  the  rent  to  owner.  (See 
§  982.514(b)).  (For  the  certificate 
program,  "utility  reimbursement"  is 
defined  in  part  5,  subpart  F  of  this  title.) 

*  *        •        •        * 

Welfare-to-work  (WTW)  families. 
Families  assisted  by  a  PHA  with 
voucher  funding  awarded  to  the  PHA 
luider  the  HUD  welfare-to-work  voucher 
program  (including  any  renewal  of  such 
WTW  funding  for  the  same  purpose). 

5.  Amend  §  982.53  as  follows: 

a.  Revise  paragraph  (c)  as  set  forth 
below; 

b.  Amend  paragraph  (d)  by  revising 
the  reference  to  "State  law"  in  the  title 
to  read  "State  and  local  law":  and  by 
revising  both  references  to  "State  laws" 
in  the  rule  text  to  read  "State  and  local 
laws". 

§982.53    Equal  opportunity  requirements. 

*  *         •         •         • 

(c)  Obligation  to  affirmatively  further 
fair  housing.  The  PHA  shall 
affirmatively  further  fair  housing  as 
required  by  §  903. 7(o)  of  this  title. 

*  *        *        *        * 

6.  In  §  982.54,  revise  paragraph  (b)  to 
read  as  follows: 

§962.54    Administrative  plan. 

*  *        *        *        • 

(b)  The  administrative  plan  must  be  in 
accordance  with  HUD  regulations  and 
requirements.  The  administrative  plan 
is  a  supporting  document  to  the  PHA 
plan  (part  903  of  this  title)  and  must  be 
available  for  public  review.  The  PHA 
must  revise  the  administrative  plan  if 
needed  to  comply  with  HUD 
requirements. 

*  *        •        •        • 

7.  Amend  §982.201  as  follows: 

a.  Revise  the  section  heading  and 
paragraph  (b)(2)(i)  as  set  forth  below; 

b.  Redesignate  paragraphs  (b)(2)(ii) 
through  (iv)  as  paragraphs  (b)(2)(iv) 
through  (vi)  respectively. 

c.  Add  new  paragraphs  (b)(2)(ii)  and 
(iii)  as  set  forth  below. 

d.  Revise  the  first  sentence  of 
paragraph  (b)(2){vi),  as  redesignated,  to 
read  as  set  forth  below: 

e.  Add  new  paragraph  (b)(2)(vii)  as  set 
forth  below. 

f.  Revise  the  last  sentence  of 
paragraph  (b)(4)  to  read  as  set  forth 
below: 

§  982.201    Eiigibiilty  and  targeting. 

*  *         •        *         • 

(b)*  *  *" 
(2)*   *   * 

(i)  Not  less  than  75  percent  of  the 
families  admitted  to  a  PHA's  tenant- 
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based  voucher  program  during  the  PHA 
fiscal  year  from  the  PHA  waiting  list 
shall  be  extremely  low  income  families. 
Annual  income  of  such  families  shall  be 
verified  within  the  period  described  in 
paragraph  (e)  of  this  section. 

(ii)  A  PHA  may  admit  a  lower  percent 
of  extremely  low  income  families  during 
a  PHA  fiscal  year  (than  otherwise 
reqiilred  imder  paragraph  (b)(2)(i)  of  this 
section)  if  HUD  approves  the  use  of 
such  lower  percent  by  the  PHA,  in 
accordance  with  the  PPiA  plan,  based  on 
HUD's  determination  that  the  following 
cinnimstances  necessitate  use  of  such 
lower  percent  by  the  PHA: 

(A)  The  PHA  has  opened  its  waiting 
Ust  for  a  reasonable  time  for  admission 
of  extremely  low  income  families 
residing  in  the  same  metropolitan 
statistical  area  (MSA)  or  non- 
metropolitan  coimty,  both  inside  and 
outside  the  PHA  jurisdiction; 

(B)  The  PHA  has  provided  full  public 
notice  of  such  opening  to  such  families, 
and  has  conducted  outreach  and 
marketing  to  such  families,  including 
outreach  and  marketing  to  extremely 
low  income  families  on  the  Section  8 
and  public  housing  waiting  lists  of  other 
PHAs  with  jurisdiction  in  the  same 
MSA  or  non-metropolitan  county; 

(C)  Notwithstanding  such  actions  by 
the  PHA  (in  accordance  with  paragraphs 
(b)(2)(ii)(A)  and  (B)  of  this  section), 
there  are  not  enough  extremely  low 
income  famihes  on  the  PHA's  waiting 
list  to  fill  available  slots  in  the  program 
during  any  fiscal  year  for  which  use  of 

a  lower  percent  is  approved  by  HUD; 
and 

(D)  Admission  of  the  additional  very 
low  income  families  other  than 
extremely  low  income  families  to  the 
PHA's  tenant-based  voucher  program 
will  substantially  address  worst  case 
housing  needs  as  determined  by  HUD. 

(iii)  If  approved  by  HUD,  the 
admission  of  a  portion  of  very  low 
income  welfare-to-work  (WTW)  families 
that  are  not  extremely  low  income 
femilies  may  be  disregarded  in 
determining  compliance  with  the  PHA's 
income-targeting  obligations  under 
paragraph  (b)(2)(i)  of  this  section.  HUD 
wiU  grant  such  approval  only  if  and  to 
the  extent  that  the  PHA  has 
demonstrated  to  HUD's  satisfaction  that 
compliance  with  such  targeting 
obligations  with  respect  to  such  portion 
of  WTW  families  would  interfere  with 
the  objectives  of  the  welfare-to-work 
voucher  program.  If  HUD  grants  such 
approval,  admission  of  that  portion  of 
WTW  families  is  not  coimted  in  the  base 
number  of  families  admitted  to  a  PHA's 
tenant-based  voucher  program  during 


the  fiscal  year  for  purposes  of  income 
targeting. 

•  •        *        •        * 

(vi)  If  the  jtuisdictions  of  two  or  more 
PHAs  that  administer  the  tenant-based 
voucher  program  cover  an  identical 
geographic  area,  such  PHAs  may  elect  to 
be  treated  as  a  single  PHA  for  purposes 
of  targeting  imder  paragraph  (b)(2)(i)  of 
this  section.  *  *  * 

(vii)  If  a  family  initially  leases  a  unit 
outside  the  PHA  jimsdiction  under 
portability  procedures  at  admission  to 
the  voucher  program  on  or  after  the 
merger  date,  such  admission  shall  be 
counted  against  the  targeting  obligation 
of  the  initial  PHA  (unless  the  receiving 
PHA  absorbs  the  portable  family  into 
the  receiving  PHA  voucher  program 
from  the  point  of  admission). 
***** 

(4)  *  *  *  At  admission,  the  family 
may  only  use  the  voucher  to  rent  a  unit 
in  an  area  where  the  family  is  income 
eligible. 

*  *        *        •        • 

8.  Amend  §  982.207  as  follows: 

a.  Add  paragraph  (a)(4)  to  read  as  set 
forth  below; 

b.  Revise  paragraphs  (b)  and  (d)  to 
read  as  set  forth  below: 

§982.207    Waiting  list:  Local  pretarancM  in 
admission  to  program. 

(a)*  *  * 

(4)  The  PHA  shall  not  deny  a  local 
preference,  nor  otherwise  exclude  or 
penalize  a  family  in  admission  to  the 
program,  solely  because  the  family 
resides  in  a  public  housing  project.  The 
PHA  may  establish  a  preference  for 
families  residing  in  public  housing  who 
are  victims  of  a  crime  of  violence  (as 
defined  in  18  U.S.C.  16). 

(b)  Particular  local  preferences.  (1) 
Residency  requirements  or  preferences. 
(i)  Residency  requirements  are 
prohibited.  Although  a  PHA  is  not 
prohibited  from  adopting  a  residency 
preference,  the  PHA  may  only  adopt  or 
implement  residency  preferences  in 
accordance  with  non-discriminatioiT' 
and  equal  opportunity  requirements 
listed  at  §  5.105(a)  of  this  title. 

(ii)  A  residency  preference  is  a 
preference  for  admission  of  persons  who 
reside  in  a  specified  geographic  area 
("residency  preference  area").  A  coimty 
or  municipality  may  be  used  as  a 
residency  preference  area.  An  area 
smaller  than  a  coiuity  or  municipality 
may  not  be  used  eis  a  residency 
preference  area. 

(iii)  Any  PHA  residency  preferences 
must  be  included  in  the  statement  of 
PHA  policies  that  govern  eligibility, 
selection  and  admission  to  the  program, 
which  is  included  in  the  PHA  annual 


plan  (or  supporting  dociunents) 
piusuant  to  part  903  of  this  title.  Such 
policies  must  specify  that  use  of  a 
residency  preference  will  not  have  the 
purpose  or  effect  of  dela)ring  or 
otherwise  denying  admission  to  the 
program  based  on  the  race,  color,  ethnic 
origin,  gender,  religion,  disability,  or  age 
of  any  member  of  an  applicant  family. 

(iv)  A  residency  preference  must  not 
be  based  on  how  long  an  applicant  has 
resided  or  worked  in  a  residency 
preference  area.  <- 

(v)  Applicants  who  are  working  or 
who  have  been  notified  that  they  are 
hired  to  work  in  a  residency  preference 
area  must  be  treated  as  residents  of  the 
residency  preference  area.  The  PHA 
may  treat  graduates  of,  or  active 
participants  in,  education  and  training 
programs  in  a  residency  preference  area 
as  residents  of  the  residency  preference 
area  if  the  education  or  training  program 
is  designed  to  prepare  individuals  for 
the  job  market. 

(2)  Preference  for  working  families. 
The  PHA  may  adopt  a  preference  for 
admission  of  working  families  (families 
where  the  head,  spouse  or  sole  member 
is  employed).  However,  an  applicant 
shall  be  given  the  benefit  of  die  working 
family  preference  if  the  head  and 
spouse,  or  sole  member  is  age  62  or 
older,  or  is  a  person  with  disabilities. 

(3)  Preference  for  person  with 
disabilities.  The  PHA  may  adopt  a 
preference  for  admission  of  families  that 
include  a  person  with  disabilities. 
However,  the  PHA  may  not  adopt  a 
preference  for  admission  of  persons 
with  a  specific  disability. 

(4)  Preference  for  victims  of  domestic 
violence.  The  PHA  should  consider 
whether  to  adopt  a  local  preference  for 
admission  of  families  that  include 
victims  of  domestic  violence. 

(5)  Preference  for  single  persons  who 
are  elderly,  displaced,  homeless  or  a 
person  with  disabilities.  The  PHA  may 
adopt  a  preference  for  admission  of 
sin^e  persons  who  are  age  62  or  older, 
displaced,  homeless,  or  a  person  with 
disabilities. 

*        *        *        •        * 

(d)  Preference  for  higher-income 
families.  The  PHA  must  not  select 
families  for  admission  to  the  program  in 
an  order  different  from  the  order  on  the 
waiting  list  for  the  purpose  of  selecting 
higher  income  families  for  admission  to 
the  program. 
***** 

9.  In  §  982.301 ,  add  new  paragraph 
(a)(5)  and  revise  paragraph  (b)(14)  to 
read  as  follows: 


f  982.301 
sslsctad. 

(a)*  * 


Information  whan  family  is 
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(5)  In  briefing  a  welfare-to-work 
family,  the  PHA  must  include 
specification  of  any  local  obligations  of 
a  welfare-to-work  family  and  an 
explanation  that  failure  to  meet  these 
obligations  is  grounds  for  PHA  denial  of 
admission  or  termination  of  assistance. 
***** 

(b)*  *  * 

(14)  Family  obligations  imder  the 
program,  including  any  obligations  of  a 
welfare-to-work  family. 

***** 

10.  hi  §  982.303,  revise  paragraph  (b) 
to  read  as  follows: 

§  982.303    Term  of  voudwr. 

***** 

(b)  Extensions  of  term.  (1)  At  its 
discretion,  the  PHA  may  grant  a  family 
one  or  more  extensions  of  the  initial 
voucher  term  in  accordance  with  PHA 
policy  as  described  in  the  PHA 
administrative  plan.  Any  extension  of 
the  term  is  granted  by  PHA  notice  to  the 
family. 

(2)  If  the  family  needs  and  requests  an 
extension  of  the  initial  voucher  term  as 
a  reasonable  accommodation,  in 
accordance  with  part  8  of  this  title,  to 
make  the  program  accessible  to  a  family 
member  who  is  a  person  with 
disabilities,  the  PHA  must  extend  the 
voucher  term  up  to  the  term  reasonably 
required  for  that  purpose. 
***** 

11.  Amend  §  982.305  as  follows: 

a.  In  paragraph  (a)(3),  remove  the 
word  "and". 

b.  In  paragraph  (a)(4),  remove  the 
period  at  the  end  and  insert  in  its  place 
";  and". 

c.  Add  new  paragraph  (a)(5)  to  read  as 
follows: 

1962.305    PHA  approval  of  assisted 
tananqf. 

(a)*  *  * 

(5)  At  the  time  a  family  initially 
receives  tenant-based  assistance  for 
occupancy  of  a  dwelling  xmit,  the  family 
share  does  not  exceed  40  percent  of  the 
family's  monthly  adjusted  income. 
***** 

12.  In  §  982.306,  revise  the  section 
heading,  amend  the  introductory 
paragraph  {c)(5)  to  add  the  words 
"engaged  in"  after  the  words  "for 
activity"  and  amend  paragraph  (d)  to 
add  a  new  final  sentence  to  that 
paragraph  to  read  as  follows: 

§  982.306    PHA  disapproval  of  owner. 

***** 

(d)  *  *  *  This  restriction  against  PHA 
approval  of  a  iinit  only  applies  at  the 
time  a  family  initially  receives  tenant- 
based  assistance  for  occupancy  of  a 
particular  imit,  but  does  not  apply  to 


PHA  approval  of  a  new  tenancy  with 
continued  tenant-based  assistance  in  the 
same  unit. 

*  *        *        *        *  f 

13.  In  §982.308,  revise  paragraphs  (a), 
(b),  (d),  and  (f),  and  add  new  paragraph 
(g),  to  read  as  follows: 

§  982.308    Lease  and  tenancy. 

(a)  Tenant's  legal  capacity.  The  tenant 
must  have  legal  capacity  to  enter  a  lease 
under  State  and  local  law.  "Legal 
capacity"  means  that  the  tenant  is 
bound  by  the  terms  of  the  lease  and  may 
enforce  the  terms  of  the  lease  against  the 
owner. 

(b)  Foim  of  lease.  (1)  The  tenant  and 
the  owner  must  enter  a  written  lease  for 
the  ixnit.  The  lease  must  be  executed  by 
the  owner  and  the  tenant. 

(2)  If  the  owner  uses  a  standard  lease 
form  for  rental  to  unassisted  tenants  in 
the  locality  or  the  premises,  the  lease 
must  be  in  such  standard  form  (plus  the 
HUD-prescribed  tenancy  addendiun).  If 
the  owner  does  not  use  a  standard  lease 
form  for  rental  to  imassisted  tenants,  the 
owner  may  use  another  form  of  lease, 
such  as  a  PHA  model  lease  (including 
the  HUD-prescribed  tenancy 
addendum).  The  HAP  contract 
prescribed  by  HUD  will  contain  the 
ov«ier's  certification  that  if  the  owner 
uses  a  standard  lease  form  for  rental  to 
unassisted  tenants,  the  lease  is  in  such 
standard  form. 
***** 

(d)  Required  information.  The  lease 
must  specify  all  of  the  following: 

(1)  The  names  of  the  owner  and  the 
tenant; 

(2)  The  unit  rented  (address, 
apartment  number,  and  any  other 
information  needed  to  identify  the 
contract  imit); 

(3)  The  term  of  the  lease  (initial  term 
and  any  provisions  for  renewal); 

(4)  The  amoimt  of  the  monthly  rent  to 
owner;  and 

(5)  A  specification  of  what  utifities 
and  appliances  are  to  be  supplied  by  the 
owner,  and  what  utilities  and 
appUances  are  to  be  supplied  by  the 

family. 

*  *        •        •        • 

(f)  Tenancy  addendum.  (1)  The  HAP 
contract  form  required  by  HUD  shall 
include  an  addendiun  (the  "tenancy 
addendum"),  that  sets  forth: 

(i)  The  tenancy  requirements  for  the 
program  (in  accordance  with  this 
section  and  §§  982.309  and  982.310); 
and 

(ii)  The  composition  of  the  household 
as  approved  by  the  PHA  (family 
members  and  any  PHA-approved  live-in 
aide). 

(2)  All  provisions  in  the  HUD- 
required  tenancy  addendum  must  be 


added  word-for-word  to  the  owner's 
standard  form  lease  that  is  used  by  the 
owner  for  unassisted  tenants.  The  tenant 
shall  have  the  right  to  enforce  the 
tenancy  addendiun  against  the  owner, 
and  the  terms  of  the  tenancy  addendum 
shall  prevail  over  any  other  provisions 
of  the  lease. 

(g)  Changes  in  lease  or  rent.  (1)  If  the 
tenant  and  the  owner  agree  to  any 
changes  in  the  lease,  such  changes  must 
be  in  writing,  and  the  owner  must 
immediately  give  the  PHA  a  copy  of 
such  changes.  The  lease,  including  any 
changes,  must  be  in  accordance  with  the 
requirements  of  this  section. 

(2)  In  the  following  cases,  tenant- 
based  assistance  shall  not  be  continued 
unless  the  PHA  has  approved  a  new 
tenancy  in  accordance  with  program 
requirements  and  has  executed  a  new 
HAP  contract  with  the  owner: 

(i)  If  there  are  any  changes  in  lease 
requirements  governing  tenant  or  owner 
responsibilities  for  utilities  or 
appliances; 

(ii)  If  there  are  any  changes  in  lease 
provisions  governing  the  term  of  the 
lease; 

(iii)  If  the  family  moves  to  a  new  unit, 
even  if  the  unit  is  in  the  same  building 
or  complex. 

(3)  PHA  appiy)val  of  the  tenancy,  and 
execution  of  a  new  HAP  contract,  are 
not  required  for  changes  in  the  lease 
other  than  as  specified  in  paragraph 
(g)(2)  of  this  section. 

(4)  The  owner  must  notify  the  PHA  of 
any  changes  in  the  amount  of  the  rent 
to  owner  at  least  sixty  days  before  any 
such  changes  go  into  effect,  and  any 
such  changes  shall  be  subject  to  rent 
reasonableness  requirements  (see 
§982.503). 

14.  In  §  982.310,  paragraph  (e)(l)(i)  is 
revised  to  read  as  follows: 

1 982.31 0    Owner  termination  of  tenanqr. 

***** 

(e)*  *  * 

(D*  *  * 

(i)  The  owner  must  give  the  tenant  a 
written  notice  that  specifies  the  grounds 
for  termination  of  tenancy  during  the 
term  of  the  lease.  The  tenancy  does  not 
terminate  before  the  owner  has  given 
this  notice,  and  the  notice  must  be  given 
at  or  before  commencement  of  the 
eviction  action. 
***** 

15.  In  §982.314,  paragraph  (c)(2)(i)  is 
revised  to  read  as  follows: 

§  982.31 4    Move  with  continued  tenant- 
based  assistance. 

***** 

(c)*  *  • 
(2)*  •  • 
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(i)  Policies  tliat  prohibit  any  move  by 
the  family  during  the  initial  lease  tenn; 
and  ***** 

16.  Amend  §982.355  as  follows: 

a.  Revise  the  section  heading; 

b.  In  paragraph  (c)(9),  remove  the 
phrase  "with  §  982.552",  insert  in  its 
place  the  phrase  "with  §§  982.552  and 
§982.553":  and 

c.  Add  new  paragraph  (c)(10),  to  read 
as  follows: 

IM2.355    Portability:  Adminietraticn  by 
receiving  PNA. 

*        •        *        •        * 

(c)*  *  • 

(10)  When  the  family  has  a  right  to 
lease  a  unit  in  the  receiving  PHA 
jiuisdiction  under  portability' 
procedures  in  accordance  with 
§  982.353(b),  the  receiving  PHA  must 
provide  assistance  for  the  family. 
Receiving  PHA  procediues  and 
preferences  for  selection  among  eligible 
applicants  do  not  apply,  and  the 
receiving  PHA  waiting  list  is  not  used. 
However,  the  receiving  PHA  may  deny 
or  terminate  assistance  for  family  action 
or  inaction  in  accordance  with 
§§982.552  and  982.553. 


1982.406    [AiModwq 

17.  Amend  §  982.405  by  removing 
paragraph  (f). 

18.  In  §  982.  451,  revise  paragraph 
(b)(5)(ii)  to  read  as  follows: 

1 982.451    Housing  aMietance  payments 
oontracL 

*        •        *        *        • 

(b)*  *  * 

(5)*  *  • 

(ii)(A)  The  HAP  contract  shall  provide 
for  penalties  against  the  PHA  for  late 
payment  of  housing  assistance 
payments  due  to  the  owner  if  all  the 
following  circumstances  apply: 

(i)  SvLch  penalties  are  in  accordance 
with  generally  accepted  practices  and 
law,  as  appUcable  in  the  local  housing 
market,  governing  penalties  for  late 
payment  of  rent  by  a  tenant; 

(2)  It  is  the  owner's  practice  to  charge 
such  penalties  for  assisted  and 
unassisted  tenants;  and 

[3]  The  owner  also  charges  such 
penalties  against  the  tenant  for  late 
payment  of  family  rent  to  owner. 

(B)  The  PHA  is  not  obligated  to  pay 
any  late  payment  penalty  if  HUD 
determines  that  late  payment  by  the 
PHA  is  due  to  factors  beyond  the  PHA's 
control.  The  PHA  may  add  HAP 
contract  provisions  which  define  when 
the  housing  assistance  payment  by  the 
PHA  is  deemed  received  by  the  owner 
{e.g..  upon  mailing  by  the  PHA  or  actual 
receipt  by  the  owner). 


19.  Amend  §  982.453,  by  adding  new 
paragraph  (a)(6)  to  read  as  follows: 

§982.453    Owne(  t)reach  of  contract 

(a)*  *  * 

(6)  If  the  owner  has  committed  any 
violent  criminal  activity. 

***** 

20.  Amend  §  982.502  by  revising  the 
last  sentence  of  paragraph 

(c)  and  adding  paragraphs  (c)(1)  and 
(2)  to  read  as  follows: 

f  982.502    Conversion  to  voucher  program. 

***** 

(c)  *  *  *  However,  before  the 
effective  date  of  the  second  regular 
reexan^nation  of  family  income  and 
composition  on  or  after  the  merger  date, 
the  payment  standard  for  the  family    . 
shall  be  the  higher  of: 

(1)  The  initial  payment  standard  for 
the  family  at  the  beginning  of  the  HAP 
contract  term;  or 

(2)  The  payment  standard  for  the 
family  as  calculated  in  accordance  with 
§  982.505,  except  that  §  982.505(b)(2) 
shall  not  be  applicable. 
***** 

21.  Amend  §  982.503  by  revising 
paragraph  (d)  and  adding  a  new 
paragraph  (e)  to -read  as  follows: 

§982.503    Voucher  tenancy:  Payment 
standard  amount  artd  schsduie. 

*        *        *        *        * 

(d)  HUD  approva]  of  payment 
standard  amount  below  the  basic  range. 
HUD  may  consider  a  PHA  request  for 
approval  to  establish  a  pajonent 
standard  amoimt  that  is  lower  than  the 
basic  range.  At  HUD's  sole  discretion, 
HUD  may  approve  PHA  establishment 
of  a  payment  standard  lower  than  the 
basic  range.  In  determining  whether  to 
approve  the  PHA  request,  HUD  will 
consider  appropriate  fectors,  including 
rent  burden  of  families  assisted  imder 
the  program.  HUD  will  not  approve  a 
lower  payment  standard  if  the  family 
share  for  more  than  40  percent  of 
participants  in  the  PHA's  voucher 
program  exceeds  30  percent  of  adjusted 
monthly  income.  Such  determination 
may  be  based  on  the  most  recent 
examinations  of  family  income. 

(e)  HUD  review  of  PHA  payment 
standard  schedules.  (1)  HUD  will 
monitor  rent  burdens  of  families 
assisted  in  a  PHA's  voucher  program. 
HUD  will  review  the  PHA's  payment 
standard  for  a  particular  imit  size  if 
HUD  finds  that  40  percent  or  more  of 
such  families  occupying  imits  of  that 
unit  size  currently  pay  more  than  30 
percent  of  adjusted  monthly  income  as 
the  family  share.  Such  determination 
may  be  based  on  the  most  recent 
examinations  of  family  income. 


(2)  After  such  review,  HUD  may,  at  its 
discretion,  require  the  PHA  to  modify 
payment  standard  amoimts  for  any  unit 
size  on  the  PHA  payment  standard 
schedule.  HUD  may  require  the  PHA  to 
establish  an  increased  payment  standard 
amount  within  the  basic  range. 

22.  Amend  §  982.505  as  follows: 

a.  Amend  paragraph  (b)(1)  by 
removing  the  phrase  "payment 
standard"  and  inserting  instead  the 
phrase  "payment  standard  for  the 
family"; 

b.  Revise  paragraph  (c)(1) 
introductory  text; 

c.  Amend  paragraph  (c)(3)  by 
inserting  "first  24  months  of  the"  after 
the  words  "Ehuing  the"; 

d.  Redesignate  paragraph  (c)(4)  as 
paragraph  (c)(5);  and 

e.  Add  new  paragraph  (c)(4)  to  read  as 
follows: 

§982.505    Voucher  tenancy:  How  to 
caicuiate  housing  assistance  payment 

***** 

(c)  *  *  *  (1)  The  payment  standard 
for  the  family  is  the  lower  of: 

***** 

(4)  After  the  first  24  months  of  the 
HAP  contract  term,  the  payment 
standard  for  a  family  is  the  payment 
standard  as  determined  in  accordance 
with  paragraphs  (c)(1)  and  (c)(2)  of  this 
section,  as  determined  at  the  effective 
date  of  the  most  recent  regular 
reexamination  of  family  income  and 
composition  after  the  begiiming  of  the 
HAP  contract  term. 
***** 

23.  Revise  §  982.508  to  read  as 
follows: 

§982.508    Maximum  family  share  at  Initial 
occupancy. 

At  the  time  the  PHA  approves  a 
tenancy  for  initial  occupancy  of  a 
dwelling  unit  by  a  femily  with  tenant- 
based  assistance  imder  the  program,  the 
femily  share  must  not  exceed  40  percent 
of  the  femily's  adjusted  monthly 
income.  The  determination  of  adjusted 
monthly  income  must  be  based  on 
verification  information  received  by  the 
PHA  no  earlier  than  60  days  before  the 
PHA  issues  a  voucher  to  the  family. 

§982.514    [Amended] 

24.  In  §  982.514,  amend  paragraph  (b) 
by  inserting  the  parenthetical  "("utility 
reimbursement")"  after  the  phrase  "the 
balance  of  the  housing  assistance 
payment". 

25.  Amend  §  982.515  by  revising 
paragraph  (b)  and  adding  a  new 
paragraph  (c)  to  read  as  follows: 
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§  982.51 5    Family  share:  Family 
responsibility. 

***** 

(b)  The  family  rent  to  owner  is 
calculated  by  subtracting  the  amount  of 
the  housing  assistance  payment  to  the 
owner  from  the  rent  to  owner. 

(c)  The  PHA  may  not  use  housing 
assistance  payments  or  other  program 
funds  (including  any  administrative  fee 
reserve)  to  pay  any  part  of  the  family 
share,  includUig  the  family  rent  to 
owner.  Payment  of  the  whole  family 
share  is  the  responsibility  of  the  family. 

26.  Amend  §  982.516  by  revising 
paragraph  (a)(1)  and  by  adding  new 
paragraph  (g)  to  read  as  follows: 

§  982.51 6    Family  income  and  composition: 
Regular  and  interim  examinations. 

(a)*  *  * 

(1)  PHA  responsibility  for 
reexamination  and  verification.  The 
PHA  must  conduct  a  reexamination  of 
femily  income  and  composition  at  least 
annually. 
*        *        ♦        *        * 

(g)  Execution  of  release  and  consent. 
(1)  As  a  condition  of  admission  to  or 
continued  assistance  imder  the  program, 
the  PHA  shall  require  the  family  head, 
and  such  other  family  members  as  the 
PHA  designates,  to  execute  a  HUD- 
approved  release  and  consent  form 
(including  any  release  and  consent  as 
required  under  part  760  of  this  title) 
authorizing  any  depository  or  private 
source  of  income,  or  any  Federal,  State 
or  local  agency,  to  furnish  or  release  to 
the  PHA  or  HUD  such  information  as 
the  PHA  or  HUD  determines  to  be 
necessary. 


(2)  The  PHA  and  HUD  must  limit  the 
use  or  disclosure  of  information 
obtained  from  a  family  or  from  another 
soiut:e  pursuant  to  this  release  and 
consent  to  purposes  directly  in 
connection  with  administration  of  the 
program. 

27.  Amend  §  982.552  as  follows: 

a.  Revise  the  section  heading  and 
remove  and  reserve  paragraph  (b)(1); 

b.  Revise  paragraphs  (c)(l)(ii)  and 
(c)(l)(x)  to  read  as  set  forth  below; 

c.  Remove  paragraph  (c)(3),  and  revise 
paragraph  (c)(2)  to  read  as  follows: 

§982.552    PHA  denial  or  termination  of 
assistance  for  family. 

*        *        •        *        * 

(1)  *  *  * 

(ii)  If  any  member  of  the  family  has 
been  evicted  from  federally  assisted 
housing  in  the  last  five  years; 
***** 

(x)  If  a  welfare-to-work  (WTW)  family 
fails  to  fulfill  its  obligations  under  the 
welfare-to-work  voucher  program. 

(2)  PHA  discretion  to  consider 
circumstances.  In  determining  whether 
to  deny  admission  or  terminate 
assistance  because  of  action  or  failure  to 
act  by  members  of  the  family: 

(i)  The  PHA  has  discretion  to  consider 
all  of  the  circumstances  in  each  case, 
including  the  seriousness  of  the  case, 
the  extent  of  participation  or  culpability 
of  individual  family  members, 
mitigating  circumstances  related  to  the 
disability  of  a  family  member,  and  the 
effects  of  denial  or  termination  of 
assistance  on  other  family  members  who 


were  not  involved  in  the  action  or 
failure. 

(ii)  The  PHA  may  impose,  as  a 
condition  of  continued  assistance  for 
other  family  members,  a  requirement 
that  other  family  members  who 
participated  in  or  were  culpable  for  the 
action  or  failiue  will  not  reside  in  the 
unit.  The  PHA  may  permit  the  other 
members  of  a  participant  family  to 
Continue  receiving  assistance. 

(iii)  If  the  family  includes  a  person 
with  disabilities,  the  PHA  decision 
concerning  such  action  is  subject  to 
consideration  of  reasonable 
accommodation  in  accordance  with  part 
8  of  this  title. 
***** 

28.  Amend  §  982.623  by  revising 
paragraph  (b)(1)  to  read  as  follows: 

§982.623    Manufactured  home  space 
rental:  Housing  assistanciftpayment 

*        *  _     *        •        • 

(b)  *  *  * 

(1)  There  is  a  separate  fail  market  rent 
for  a  manu&ctiued  home  space.  The 
FMR  for  a  manufactiu^d  home  space  is 
determined  in  accordance  with 
§  888.113(e)  of  this  title.  The  FMR  for  a 
manufactured  home  space  is  generally 
40  percent  of  the  published  FMR  for  a 
two-bedroom  imit 
***** 

Dated:  October  14, 1999. 
Harold  Lucas, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 
(FR  Doc.  99-27519  Filed  10-20-99;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  165 
[OPP-190001A;  FRL-5776-31 
RIN  2070-AB95 

Standarda  for  Paatlclda  Containera 
and  Containinant 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  partial  reopening 
of  the  comment  period. 

summary:  EPA  issued  a  proposed  rule  in 
the  Federal  Register  proposing 
container  design  and  residue  removal 
requirements  for  refillable  and 
nonrefillable  pesticide,  containers  and 
standards  for  pesticide  containment 
structures.  (59  FR  6712,  Feb.  11. 1994). 
EPA  is  today  reopening  the  comment 
period  to  obtain  public  comment  on 
three  issues  brought  out  in  the 
comments  on  the  proposed  rule  or  by 
recently  enacted  legislation  and  on  one 
other  issue.  EPA  is  considering  changes 


that  would  reduce  the  scope  of  the 
container  standards,  add  an  exemption 
for  certain  antimicrobial  pesticides,  and 
adopt  some  of  the  Department  of 
Transportation  (DOT)  hazardous 
materials  regiilations.  EPA  is  also 
seeking  comment  on  the  definition  for 
small  business  used  to  identify  small 
pesticide  formulators,  agrichemical 
dealers  and  commercial  pesticide 
applicators  in  the  small  entity  impact 
analysis.  These  potential  changes,  if 
adopted  in  the  final  rule,  would  support 
EPA's  goal  of  pollution  prevention  by 
promoting  the  use  of  refillable 
containers  and  would  harmonize  and 
promote  consistency  within  the  Federal 
packaging  standards  by  adopting  the 
DOT  standards.  In  addition,  the  changes 
would  decrease  the  estimated  economic 
impact  by  reducing  the  nxunber  of 
pesticide  products  subject  to  the 
container  requirements  compared  to  the 
original  proposal. 

DATES:  Comments,  identified  by  the 
docket  nmnber  OPP-190001A,  must  be 
received  on  or  before  December  20, 
1999. 


ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please,  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
"SUPPLEMENTARY  INFORMATION" 
section  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Fitz,  Office  of  Pesticide  Programs 
(7506C),  401  M  St.',  SW,  Washington,  DC 
20460;  telephone  number  (703)  305- 
7385;  and  e-mail  address: 
fitz.nancy®epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  a  pesticide 
formulator,  agrichemical  dealer,  or  an 
independent  commercial  applicator. 
However,  the  issues  addressed  in  this 
action  apply  mainly  to  pesticide 
formulators.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 


Pesticide  formulators 


Agrichemical  dealers 

Independent  commercial  applicators 


NAICS 


32532 


44422 

115112 


SIC 


2879 


5191 
0721 


Examples  of  Potentially  Affected  Entities 


Establishments  that  formulate  and  prepare  insecticides,  fungicides,  herbicides, 
or  other  pesticides  from  technical  chemicals  or  concentrates  produced  by 
pesticide  manufacturing  establishments.  Some  formulating  establishments 
are  owned  by  the  large  basic  pesticide  producers  and  others  are  inde- 
pendent. 

Retail  dealers  that  distribute  or  sell  pesticides  to  agricultural  users. 

Businesses  that  apply  pesticides  for  compensation  (by  aerial  and/or  ground 
application)  and  that  are  not  affiliated  with  agrichefrrical  dealers. 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  giiide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  above  could  also  be 
affected.  The  Standard  Industrial 
Classification  (SIC)  codes  and  the  North 
American  Industrial  Classification 
System  (NAICS)  codes  have  been 
provided  to  assist  you  and  others  in 
determining  whether  or  not  this  action 
applies  to  certain  entities.  To  determine 
whether  you  or  your  business  is  affected 
by  this  action,  you  should  carefully 
examine  the  applicability  provisions  in 
Unit  Vn  of  this  docxunent  and  in 
S§  165.100, 165.120, 165.122, 165.140, 
165.141,  and  165.142  of  the  original 
proposed  rule  (59  FR  6712,  February  11, 
1994).  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consiUt  the  person 
listed  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 


B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
various  support  documents  from  the 
EPA  internet  Home  Page  at  http:// 
www.epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register  -  Environmental 
Documents."  You  can  also  go  directly  to 
the  "Federal  Register"  listings  at  http:/ 
/www.epa.gov/fedrgstr/. 

2.  Fax  on  Demand.  You  may  request 
to  receive  a  fexed  copy  of  this 
document,  as  well  as  some  supporting 
information,  if  available,  by  using  a 
faxphone  to  call  (202)  401-0527  and 
selecting  item  6077.  You  may  also 
follow  the  automated  menu. 

3.  In  person.  The  EPA  has  established 
an  official  record  for  this  action  under 
docket  control  number  OPP-190001A. 
The  official  record  consists  of  the 
dociunents  specifically  referenced  in 
this  action,  any  public  comments 


received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  docvunents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  pubUc  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  A  public 
version  of  this  record,  including 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  the 
comment  period,  is  available  for 
inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA,  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluchng  legal  holidays.  "Hie 
PIRIB  telephone  number  is  703-305- 
5805. 

C.  How  and  to  Whom  do  I  Subaut 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
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ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-190001A  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW, 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
yoiu"  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Rm.  119,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 
The  PIRIB  is  open  from  8:30  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  The  PIRIB  telephone 
number  is  703-305-5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  the  docket  control 
number  OPP-190001A.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI 
Information  That  I  Want  to  Submit  to 
the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  version  of  the 
official  record.  Information  not  marked 
confidential  will  be  included  in  the 
public  version  of  the  official  record  by 
EPA  without  prior  notice.  If  you  have 
any  questions  about  CBI  or  the 
procedures  for  claiming  CBI,  please 
consult  with  the  person  identified  in  the 
"FOR  FURTHER  INFORMATION 
CONTACT"  section. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

We  invite  you  to  provide  your  views 
on  the  various  options  we  discuss  in 


this  document,  new  approaches  we 
haven't  considered,  the  potential 
impacts  of  the  various  options 
(including  possible  unintended 
consequences),  and  any  data  or 
information  that  you  would  like  the 
Agency  to  consider  during  the 
development  of  the  final  action.  You 
may  find  the  following  suggestions 
helpful  for  preparing  your  comments: 

•  Explain  your  views  as  clearly  as 
possible. 

•  Describe  any  assumptions  that  you 
use. 

•  Provide  solid  technical  information 
and/or  data  to  support  your  views. 

•  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrive  at  the 
estimate. 

•  Tell  us  what  you  support,  as  well  as 
what  you  disagree  with. 

•  Provide  specific  examples  to 
illustrate  your  concerns. 

•  Offer  alternative  ways  to  improve 
the  rule. 

•  Make  sure  to  submit  your  conmients 
by  the  deadline  in  this  notice. 

•  To  ensure  proper  receipt  by  EPA,  be 
sure  to  identify  the  docket  control 
nimiber  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Background 

A.  Statutory  Background 

Sections  19(e)  and  (f)  of  the  Federal 
Insecticide,  Fxmgicide,  and  Rodenticide 
Act  (FIFRA)  grant  EPA  broad  authority 
to  estabUsh  standards  and  procedures  to 
assure  the  safe  use,  reuse,  storage,  and 
disposal  of  pesticide  containers.  FIFRA 
section  19(e)  requires  EPA  to 
promulgate  regulations  for  "the  design 
of  pesticide  containers  that  will  promote 
the  safe  storage  and  disposal  of 
pesticides."  The  regulations  must 
ensure,  to  the  fullest  extent  practicable, 
that  the  containers: 

(1)  Accommodate  procedures  used  for 
removal  of  pesticides  from  the 
containers  and  rinsing  of  the  containers. 

(2)  Facilitate  safe  use  of  the 
containers,  including  elimination  of 
splash  and  leakage. 

(3)  Facilitate  saie  disposal  of  the 
containers. 

(4)  Facilitate  safe  refill  and  reuse  of 
the  containers. 

FIFRA  section  19(f)  requires  EPA  to 
promulgate  regulations  "prescribing 
procedm-es  and  standards  for  the 
removal  of  pesticides  from  containers 
prior  to  disposal."  The  regulations  may: 

(1)  Specify,  for  each  major  type  of 
pesticide  container,  procedures  and 
standards  for,  at  a  miTiiiniim,  triple 


rinsing  or  the  equivalent  degree  of 
pesticide  removal. 

(2)  Specify  procedures  that  can  be 
implemented  promptly  and  easily  in 
various  circumstances  and  conditions. 

(3)  Provide  for  reusing,  whenever 
practicable,  or  disposing  of  rinse  water 
and  residue. 

(4)  Coordinate  with  requirements 
imposed  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
for  rinsing  containers. 

Section  19(f)  provides  that  EPA,  in  its 
discretion,  may  exempt  products 
intended  solely  for  household  use. 

In  addition,  section  19(h),  titled 
"Relationship  to  Solid  Waste  Disposal 
Act,"  specifies  that  nothing  in  section 
19  shall  diminish  the  authorities  or 
requirements  of  RCRA. 

The  Food  Quality  Protection  Act 
(FQPA)  of  1996  amended  section  19(h) 
of  FIFRA  to  add  an  exemption  for 
certain  antimicrobial  pesticides.  Since 
this  new  statutory  language  was  not  in 
existence  at  the  time  of  the  original 
proposed  rule,  EPA  seeks  comment  on 
EPA's  interpretation  of  how  this 
statutory  exemption  applies  to  the 
proposed  container  regulations. 

The  Regulatory  Flexibility  Act  (RFA) 
(5  U.S.C.  601  et  seq.)  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  for  any  rule  for  which  the 
agency  is  required  to  issue  a  notice  of 
proposed  rulemaking  tmder  the 
Administrative  Procedures  Act  or  any 
other  statute,  uinless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  the 
purpose  of  analyzing  potential  impacts 
on  small  entities,  section  601(6)  of  the 
RFA  defines  small  entities  to  include 
small  governments,  small  non-profit 
organizations,  and  small  businesses, 
which  are  also  further  defined  in  section 
601.  The  definition  of  small  business 
provided  in  section  601(3)  uses  the 
definition  of  small  business  in  section  3 
of  the  Small  Business  Act,  15  U.S.C. 
632,  imder  which  the  Small  Business 
Administration  (SBA)  establishes  small 
business  size  standards.  13  CFR 
121.201. 

In  analyzing  potential  impacts,  the 
RFA  recognizes  that  it  may  be 
appropriate  at  times  to  use  an  alternate 
definition  of  small  business.  As  such, 
section  601(3)  of  the  RFA  provides  that 
an  agency  may  establish  a  different 
definition  of  small  business  after 
consultation  with  the  SBA  Office  of 
Advocacy  and  after  notice  and  an 
opportunity  for  public  comment.  In  this 
document,  EPA  seeks  comments  on  the 
"small  business"  definitions  used  to 
identify  potentially  affected  small 
entities  in  the  initial  regiUatory 
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flexibility  analysis  that  was  prepared  for 
the  1994  proposed  rule,  i.e.,  for 
identifying  small  pesticide  fonnulators, 
small  agrichemical  dealers,  and  small 
commercial  pesticide  applicators. 

B.  Regulatory  Background 

In  a  Notice  of  Proposed  Rulemaking 
issued  on  February  11, 1994  (59  FR 
6712)  (Ref.  1),  EPA  proposed  standards 
for  pesticide  containers  and 
containment  structures.  This  proposal 
included  requirements  for  nonrefiUable 
and  refiUable  containers  that  would 
ensure  the  safe  use  and  disposal  of  the 
containers.  The  proposal  also  included 
standards  for  containment  structures, 
which  would  promote  safe  storage  by 
facilitating  the  safe  use,  refill,  and  reuse 
of  refiUable  containers.  Additionally, 
the  proposed  rule  contained 
amendments  to  the  labeling  regulations 
in  40  CFR  part  156  to  ensiue  adequate 
levels  of  residue  removal  from 
containers. 

The  public  comment  period  for  the 
proposed  rule  closed  on  July  11, 1994. 
EPA  received  about  1,900  pages  of 
comments  from  over  200  commenters, 
including  many  trade  associations  and 
individual  companies  from  the  pesticide 
manufacturing,  pesticide  retail,  and 
container  manufacturing  industries  as 
well  as  many  State  regulatory  agencies. 
A  summary  of  these  comments  is 
available  in  the  docket.  (Ref.  2) 

EPA  received  many  comments  during 
the  public  comment  period  on  two  of 
the  issues  being  re-opened  for  comment 
in  this  document;  specifically,  the  scope 
of  the  container  standards  and  the 
relationship  between  the  1994  proposed 
rule  and  the  Department  of 
Transportation  (EK3T)  standards  for 
hazardous  materials  packaging.  For  each 
of  these  issues,  a  brief  summary  of  the 
comments  and  a  description  of  a 
modified  regulatory  option  being 
considered  are  provided. 

m.  Scope  of  the  Container  Standards 

A.  Background  on  1994  Proposal 

In  the  February  1994  Notice  of 
Proposed  Rule  Making  (NPRM),  EPA 
proposed  that  the  container  standards 
would  generally  apply  to  all  pesticides 
and  all  containers,  regardless  of  the  - 
pesticide  market  sector  (e.g., 
agricultural,  industrial,  institutional, 
household,  etc.),  the  type  of  pesticide 
(e.g.,  insecticide,  herbicide,  sanitizer, 
disinfectant,  etc.),  or  the  type  of 
container  (e.g.,  plastic  jug,  steel  drum, 
paper  bag,  minibulk  tank,  etc.).  Where 
appropriate,  EPA  proposed  a  limited 
applicabiUty  for  specific  requirements. 
For  example,  the  proposed  nonrefiUable 
container  dispensing  capability 


standards  would  only  apply  to 
containers  holding  liquid  pesticides, 
i.e.,  those  containers  that  have  the 
potential  to  drip  or  "glug"  (the  common 
industry  term  for  not  pouring  in  a 
continuous,  coherent  stream)  during 
pouring. 

During  the  public  comment  period, 
many  commenters  opposed  the  broad 
scope  of  the  proposed  container 
standards  and  requested  EPA  to  exempt 
a  specific  subset  of  pesticides  from  the 
scope  of  the  container  requirements. 
The  categories  of  pesticides  that  were 
suggested  for  exemption  from  the  rule 
include:  (1)  Lower-risk  pesticides;  (2) 
nonagricultural  pesticides  in  general;  (3) 
antimicrobial  pesticides;  (4)  swimming 
pool  chemicals;  (5)  industrial  biocides; 
and  (6)  disinfectants  and/or  sanitizers. 
To  support  the  exemption  requests, 
commenters  generally  argued  that  the 
pesticides  suggested  for  exemption  pose 
lower  risk  than  agricultural  pesticides 
(e.g.,  active  ingredients  that  are  less 
toxic,  less  persistent,  more 
biodegradable,  and/or  at  a  lower 
concentration,  and  the  pesticides  are  in 
smaller  containers,  etc.);  that  the 
containers  suggested  for  exemption  are 
handled  differently  than  containers  for 
agricultural  pesticides;  and/or  it  would 
be  more  biudensome  for  these 
pesticides/containers  to  come  into 
compUance  than  for  agricultural 
pesticides/containers.  See  the  comment 
summary  document  (Ref.  2)  for  more 
information. 

B.  Regulatory  Option  Under 
Consideration 

EPA  is  considering  exempting  some 
pesticides  and  containers  from  the  final 
container  rule.  However,  rather  than 
exempting  products  based  on  the 
pesticide  market  sector  or  the  type  of 
pesticide,  EPA  believes  it  is  more 
appropriate  to  exempt  pesticides  based 
on  the  relative  risk  they  pose. 

Under  the  regulatory  option  being 
considered  for  defining  the  general 
scope  of  the  rule  (i.e.,  for  pesticides 
other  than  antimicrobial  products  that 
are  eligible  for  exemption),  a  pesticide 
product  would  be  subject  to  the 
container  standards  if  the  product  met 
at  least  one  of  the  criteria  being 
considered:  (1)  The  product  is  classified 
in  Toxicity  Category  I  or  0;  (2)  the 
container  capacity  is  greater  than  or 
equal  to  the  container  size  criterion  of 
5  liters  (1.3  gallons)  or  5  kilograms  (11 
pounds);  or  (3)  the  product  is  intended 
for  outdoor  use  and  the  label  includes 
at  least  one  of  the  specified 
environmental  hazard  statements.  If  the 
product  does  not  meet  any  of  these 
criteria,  it  would  not  be  subject  to  the 
container  standards.  (See  Unit  IV  of  this 


document  for  a  discussion  of  which 
antimicrobial  pesticides  would  be 
subject  to  the  container  standards.) 

C.  Discussion 

1.  General  principle  of  risk.  When 
considering  which  pesticides  should  be 
subject  to  the  pesticide  container 
regulations,  it  is  worth  reviewing  the 
goals  of  the  proposed  container 
standards,  which  include: 

•  Ensuring  that  pesticide  containers 
are  strong  and  durable  to  minimize 
container  failiues  and  the  subsequent 
releases  of  pesticide  to  the  environment 

•  Minimizing  hvunan  exposure  diuing 
container  handling,  e.g.,  loading  and 
imloading  the  container,  container 
cleaning,  and  management  before 
disposal 

•  Facilitating  container  disposal  and 
recycling 

•  Minimizing  cross-contamination  in 
refiUable  containers 

•  Codifying  safe  refilling  management 
practices 

Failure  to  attain  any  of  these  goals 
could  lead  to  unreasonable  adverse 
effects  on  the  environment.  For 
example,  the  first  item  relates  to  an 
event  that  can  easily  be  visualized  as 
causing  people  or  the  environment  to  be 
directly  exposed  to  pesticides  -  a 
container  fails  and  releases  the 
pesticide.  Regarding  the  second  item,  a 
pesticide  user  could  be  exposed  if 
pesticide  splashes  or  drips  from  a 
container  while  the  user  is  handling  the 
container.  Under  exposure  scenarios 
such  as  these  (or  under  pesticide 
exposures  during  container  disposal  or 
recycling,  from  cross-contamination  or 
from  imsafe  refilling  practices), 
unreasonable  adverse  effects  would  be 
more  likely  to  occur  with  pesticides  that 
are  higher-risk  than  with  pesticides  that 
are  lower-risk.  Therefore,  EPA  has 
considered  several  characteristics  of 
pesticides  and  containers  to  distinguish 
between  those  that  are  higher-risk  and 
those  that  are  lower-risk  in  such 
situations. 

2.  Toxicity  criteria.  One  factor  in 
distingiiishing  higher-risk  pesticides  is 
the  toxicity  of  the  pesticide.  EPA  is 
considering  the  following  criteria  to 
identify  the  higher-toxicity,  higher-risk 
pesticides  for  general  inclusion  in  the 
container  rule: 
i.  Toxicity  Category  I  classification 
ii.  Toxicity  Category  n  classification 
iii.  One  of  several  environmental 
hazard  statements  (e.g.  "This  pesticide 
is  toxic  to  wildUfe.")  on  their  labels. 

The  regulations  in  40  CFR  156.10(h) 
define  four  categories  that  account  for 
htunan  toxicity,  with  Toxicity  Category 
I  including  the  most  toxic  pesticides 
and  Toxicity  Category  IV  the  least  toxic. 
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These  categories  are  based  on  hazard 
information,  including  the  oral  LD50, 
inhalation  LCso,  dermal  LDso.  eye 
effects,  and  skin  effects  of  the  pesticide. 


The  following  table  1  describes  the 
hazard  indicators  defining  each  toxicity 
category  as  set  out  in  §  156.10(h)(1),  the 
human  hazard  signal  word  for  each  as 


required  by  §  156.10(h)(l)(i).  and  the 
precautionary  statements  regarding 
hazard  to  humans  and  domestic  aniirmls 
set  forth  in  §  156.10(h)(2)(i)(B). 


Table  1.— Information  on  Toxicity  Categories  as  set  out  in  40  CFR  156.10(h) 


Hazard  Indicators. 
Oral  LDjo 

Inhalation  LCso 

Denmal  LDjo 

Eye  effects 

Skin  effects 

Required  Label  Language. 
Human  hazard  signal  word 


Precautionary  statements 
regarding  hazard  to  hu- 
mans and  domestic  ani- 
mals: oral,  inhalation,  or 
demial  toxicity. 


Precautionary  statements 
regarding  hazard  to  hu- 
mans and  domestic  ani- 
mals: skin  and  eye  local 
effects. 


Toxicity  Categories 


Up  to  and  including  50  mg/ 

kg- 
Up  to  and  including  0.2  mg/ 

kg. 
Up  to  and  including  200  mg/ 

kg. 
Corrosive;  corneal  opacity 

not  reversible  within  7 

days. 

Corrosive 


"Danger";  and  in  some 
cases:  "Poison"  and  the 
skull  and  crossbones. 

Fatal  (poisonous)  If  swal- 
lowed [inhaled  or  ab- 
sort>ed  through  skin].  Do 
not  breathe  vapor  (dust  or 
spray  mist].  Do  not  get  in 
eyes,  on  skin,  or  on  cloth- 
ing. [Front  panel  state- 
ment of  practical  treatment 
required.]. 

Corrosive,  causes  eye  and 
skin  damage  [or  skin  irrita- 
tion]. Do  not  get  in  eyes, 
on  skin,  or  on  clothing. 
Wear  goggles  or  face 
shield  and  rubber  gloves 
when  handling.  Harmful  or 
fatal  if  swallowed.  [Appro- 
priate first  aid  statement 
required.]. 


II 


From  50  thru  500  mg/kg  

From  0.2  thru  2  mg/kg 

From  200  thru  2,000  mg/kg 

Corneal  opacity  reversible 
within  7  days;  irritation 
persisting  for  7  days. 

Severe  irritatkxi  at  72  hours. 


••Warning" 


May  be  fatal  if  swallowed 
[inhaled  or  at>sorbed 
through  skin].  Do  not 
breathe  vapor  [dust  or 
spray  mist].  Do  not  get  in 
eyes,  on  skin,  or  on  cloth- 
ing [Appropriate  first  aid 
statement  required.]. 


Causes  eye  [and  skin]  imta- 
tion.  Do  not  get  in  eyes, 
on  skin,  or  on  clothing. 
Harmful  if  swallowed.  [Ap- 
propriate first  aid  state- 
ment required.]. 


II) 


From  500  thru  5,000 
mg/kg. 

From  2  thru  20  mg/kg  .. 

From  2.000  thru  20,000 
mg/kg. 

No  comeal  opacity;  irri- 
tation reversible  with- 
in 7  days. 

Moderate  imtatkxi  at  72 
hours. 

••Cautkxi" 


Harmful  if  swallowed 
[inhaled  or  absortied 
through  skin].  Avoid 
breathing  vapors 
[dust  or  spray  mist]. 
Avoid  contact  with 
skin  [eyes  or  cloth- 
ing]. [Appropriate  first 
aid  statement  re- 
quired.]. 

Avoid  contact  with  skin, 
eyes  or  clothing.  In 
case  of  contact  im- 
mediately flush  eyes 
or  skin  with  plenty  of 
water.  Get  medical 
attention  if  irritation 
persists. 


IV 


Greater  than  5,000  mg/ 

kg 
Greater  than  20  mg/kg 

Greater  tfian  20,000 
mg/kg 

No  imtation. 


Mud  or  siigtrt  inltaton  at 
72  hours. 


"Caufion" 


[No  precautkjnary  state- 
ments required.] 


\Uo  precautk>nary  state- 
ments required.] 


Because  these  categories  cover  the  full 
range  of  toxicities  in  a  continuum,  it  is 
difficult  to  make  a  clear-cut  distinction 
among  them.  However,  EPA  is 
considering  an  option  that  would 
specify  the  two  most  hazardous  groups 
~  Toxicity  Categories  I  and  U  -  as 
criteria  for  pesticides  that  would  be 
subject  to  the  container  standards.  EPA 
believes  it  is  appropriate  to  use 
classification  in  Toxicity  Categories  I 
and  II  as  criteria  for  inclusion  in  the 
container  standards,  because  it  would 
include,  by  the  definitions  given  in  table 
1,  the  most  toxic  pesticides.  In  addition, 
the  specified  label  language  seems  to 
indicate  a  notable  difference  in  the 
hazard  posed  by  pesticides  in  Toxicity 
Category  II  and  those  in  Toxicity 
Category  HI. 


The  United  States  is  participating  in 
a  global  effort  to  harmonize  the 
classification  and  labeling  of  chemicals 
for  human  and  environmental  hazards, 
which  is  being  lead  by  international 
agencies  such  as  the  Organization  for 
Economic  Cooperation  and 
Development  (OECD),  World  Health 
Organization,  International  Labor 
Organization  and  the  United  Nations 
Committee  of  Experts  on  the  Transport 
of  Dangerous  Goods.  OECD  is  the  focal 
point  for  the  harmonization  of 
classification  for  health  and 
environmental  hazards,  including 
toxicity  endpoints  for  acute  toxicity, 
reproductive  toxicity,  carcinogenicity, 
mutagenicity,  sensitization,  irritation 
and  corrosion,  and  target  organ  effects 
and  environmental  endpoints  for 
aquatic  and  terrestrial  effects.  The 


harmonized  system  is  to  be  based  on  the 
intrinsic  natme  of  all  chemicals  and 
mixtures  regardless  of  their  intended 
use  (certain  chemicals  have  both 
pesticide  and  non-pesticidal  uses). 

The  global  harmonization  effort  is  still 
under  negotiation.  A  basic  principle  of 
the  effort  is  that  the  level  of  protection 
should  not  be  reduced.  Hazard 
categories  will  be  defined,  but  countries 
will  select  elements  deemed  appropriate 
for  regulating  transport,  worker  and 
environmental  protection.  However, 
there  may  be  new  definitions  of  each 
toxicity  category,  particularly  with 
regard  to  inhalation  toxicity,  and  the 
niunber  of  products  captured  by  each 
may  expand  or  contract.  Since  in  this 
notice  EPA  is  considering  an  approach 
of  exempting  certain  pesticide  products 
from  the  container  standards  based  on 
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their  toxicity  category,  any  change  in 
the  toxicity  classification  may  change 
the  universe  of  products  subject  to  the 
container  rule.  If  the  final  criteria  for 
toxicity  categories  differ  significantly 
from  those  currently  used  by  EPA,  a 
clarification  of  the  products  subject  to 
the  container  standards  can  be  included 
in  the  final  rule. 

EPA  believes  it  is  important  and 
necessary  to  also  account  for 
environmental  factors  when  evaluating 
the  risk  posed  by  pesticide  containers. 
The  approach  EPA  is  currently 
considering  is  to  rely  on  whether  or  not 
at  least  one  of  the  environmental  hazard 
statements  is  included  on  the  label. 
Some  environmental  hazard  statements 
are  required  by  40  CFR  156.10(h)(2)(ii). 
For  the  purposes  of  the  regulatory 
option  being  considered  here,  EPA  is 
looking  at  the  following  environmental 
hazard  statements  (label  statements)  or 
similar  warnings  or  precautionary 
statements  pertaining  to  wildlife,  fish, 
birds,  or  groimdwater: 

•  liiis  pesticide  is  toxic  (or  extremely 
toxic)  to  wildlife. 

•  This  pesticide  is  toxic  (or  extremely 
toxic)  to  fish. 

•  This  pesticide  is  toxic  (or  extremely 
toxic)  to  birds. 

•  liiis  chemical  is  knovm  to  leach 
through  soil  into  groimd  water  under 
certain  conditions  as  a  result  of 
agricultural  use.  Use  of  this  chemical  in 
areas  where  soils  are  permeable, 
particularly  where  the  water  table  is 
shallow,  may  result  in  ground-water 
contamination. 

•  This  chemical  demonstrates  the 
properties  and  characteristics  associated 
with  chemicals  detected  in  ground 
water.  Use  of  this  chemical  in  areas 
where  soils  are  permeable,  particularly 
where  the  water  table  is  shallow,  may 
result  in  eroiuid-water  contamination. 

EPA  believes  it  is  appropriate  to 
consider  only  realistic  environmental 
exposure  scenarios.  For  example,  it  is 
possible  that  the  label  of  a  pesticide 
product  for  indoor  use  could  have  one 


-of  the  ABvironmental  hazard  statements, 
such  as  "This  pesticide  is  toxic  to  fish." 
hi  this  case,  the  chance  of  fish  in  the 
environment  being  exposed  ifthe 
container  fails  is  very  small,  since  the 
container  would  most  likely  be  stored 
and  the  pesticide  used  inside. 
Therefore,  in  the  regulatory  option  being 
considered,  the  environmental  hazard 
criterion  would  apply  only  to  pesticides 
intended  for  outdoor  use. 

EPA  is  considering  specifying  several 
environmental  hazard  criteria  in 
addition  to  the  label  statements  listed 
earlier.  Some  pesticides  are  classified  as 
restricted  use  for  environmental  or 
ecological  reasons.  EPA  is  considering 
adding  this  criterion  (classification  as 
restricted  use  for  environmental  or 
ecological  reasons)  to  help  distinguish 
the  higher-risk  pesticides  in  terms  of 
environmental  risk.  However,  EPA         ♦ 
believes  that  pesticides  that  meet  this 
criterion  wouJd  most  likely  have  at  least 
one  of  the  specified  environmental 
hazard  statements  on  their  labels.  EPA 
is  also  considering  adding  a  criterion  for 
"biological  activity"  or  phytotoxicity  to 
include  pesticides  that  are  applied  at 
low  application  rates.  Low  application 
rate  pesticides  may  not  trigger  the 
container  size  criterion  since  only  small 
volumes  are  used.  However,  a  sniall 
release  of  a  low  application  rate 
herbicide  may  still  pose  significant  risks 
in  the  environment,  because  such 
pesticides  are  designed  and  intended  to 
be  effective  in  low  doses.  These 
potential  criteria  are  not  included  in  the 
draft  regulatory  language  in  this 
document,  although  EPA  may  decide  to 
include  one  or  both  of  theln  in  the  final 
rule. 

3.  Container  size  criterion.  In 
addition,  EPA  is  concerned  that  even 
products  that  don't  meet  any  of  the 
higher-toxicity  criteria  may  pose  a 
significant  risk  if  they  are  present  in 
large  enough  quantities.  Therefore,  EPA 
is  also  considering  container  size  as  a 
criterion  for  defining  the  scope  of  the 
container  standards.  EPA  is  currently 


considering  a  size  criterion  of  5.0  liters 
(1.3  gallons)  for  containers  holding 
liquid  formulations  and  5.0  kilograms 
(11.0  pounds)  for  containers  holding 
solid  formulations.  These  sizes  were 
selected  to  be  consistent  with  the 
limited  quantity  exceptions  in  the  DOT 
Hazardous  Materials  Regulations  (HMR) 
in  49  CFR  parts  171-180.  As  described 
in  Unit  V  of  this  document,  many 
commenters  strongly  urged  EPA  to  be 
consistent  vdth  the  DOT  HMR  which 
would  include  adopting  the  DOT 
limited  quantity  exceptions.  Therefore, 
EPA  believes  it  is  appropriate  to  base  a 
container  size  criterion  on  the  package 
sizes  delineated  in  the  E)OT  limited 
quantity  exceptions. 

4.  General  discussion.  The  flow  chart 
below  depicts  the  changes  being 
considered  for  the  scope  of  the 
container  stondards  for  pesticides  other 
than  antimicrobial  pesticides  that  are 
eligible  for  exemption.  The  changes  to 
the  scope  and  applicability  provisions 
would  be  the  same  for  nonrefillable 
containers  (in  proposed  subpart  F)  and 
refiUable  containers  (in  proposed 
subpart  G).  Under  the  approach  being 
considered  for  the  general  scope  (and  as 
shown  in  the  flow  chart),  the  container 
standards  would  not  apply  to 
manufacturing  use  products,  as      , 
proposed  in  1994.  Regarding  products 
other  than  manufacturing  use  products, 
if  the  pesticide  product  meets  at  least 
one  of  the  criteria  being  considered  (i.e.. 
Toxicity  Category  I,  Toxicity  Category  II, 
greater  than  (or  equal  to)  the  minimum 
container  size,  or  outdoor  use  products 
with  one  of  the  label  environmental 
hazard  statements)  then  the  product 
would  be  subject  to  the  container 
standards.  If  the  product  did  not  meet 
any  one  of  these  criteria,  it  would  not 
be  subject  to  the  container  standards. 
Potential  alternative  regulatory  text  that 
is  being  considered  for  the  final  rule  is 
provided  in  Unit  VII  of  this  document. 

BNUNQ  CODE  asao-so-f 
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Is  the  pesticide  product  a  manufacturing 
product? 


3 


Yes 


No 


PMiieida  product 
••  eMmpl  from  all 
requirements. 


Does  the  pesbcide  product  meet  the  criteria 
of  Toxicity  Category  I  or  II  as  set  out  in  40 
CFR  156.10? 


Yes 


No 


Is  Ihe  pesticide  product's  container  size 
greater  than  or  equal  to  5.0  liters 
(1.3  gallons)  for  liquids  or  5.0  kilograms 
(1 1  pounds)  tor  solids? 


1 


Peetieida  product 
is  subject  to  al 
rsquirsmsnts. 


Yes 


No 


Does  the  label  of  ttie  pesticide  product 
include  one  of  the  specified  environnfwntal 
hazard  statements  (addressing  wildlife,  fish, 
birds  or  ground  vwiter  ? 


Yes 


Ys« 


Is  Uw  pesticide  product  intended  for 
outdoor  use'' 


No 


No 


Pesticide  product 
■4  is  sxsmpi  from  all 
rsquirsmsnts. 


nUMG  CODE  6660-60-C 

EPA  believes  that  it  has  authority  to 
reduce  the  scope  of  these  regulations. 
FIFRA  section  19(e)  requires  EPA  to 
promulgate  regulations  that  promote  the 
safe  storage  and  disposal  of  pesticides. 
FIFRA  section  19(f)  requires  EPA  to 
promulgate  regulations  prescribing 
procedures  and  standards  for  the 
removal  of  pesticides  from  containers 
prior  to  disposal,  but  provides  the  EPA 
with  much  discretion  in  accomplishing 
this  goal.  In  addition,  FIFRA  section 
25(b)  allows  EPA  to  exempt  (by 
regulation)  any  pesticide  from  the 
requirements  of  FIFRA  if  EPA 
determines  that  pesticide  to  be  of  a 
character  which  is  unnecessary  to  be 
subject  to  FIFRA  in  order  to  carry  out 
the  purposes  of  FIFRA. 

Under  the  changes  being  considered 
to  the  scope  of  the  container  rule,  the 
standards  would  not  apply  to  small 
containers  holding  pesticides  in 
Toxicity  Category  III  or  IV  that  don't 
have  any  of  the  environmental  hazard 
statements  on  their  labels  or  that  have 
at  least  one  of  the  environmental  hazard 
statements  but  are  not  intended  for 
outdoor  use.  EPA  believes  it  is 
appropriate  to  exclude  these  groups  of 
pesticides  and  containers  from 
regulation  because  the  relatively  small 
risk  to  humans  and  the  environment  if 
the  container  fails,  due  to  their  low 
toxicity,  small  quantity  and/or  limited 
exposxue  to  the  environment,  is  not 


commensurate  with  the  costs  of 
imposing  the  standards  on  these 
pesticides  and  containers. 

These  potential  changes  to  the  scope 
of  the  proposed  rule  are  being 
considered  only  for  the  container  design 
and  residue  removal  standards  in 
subparts  F  and  G  -  not  for  the  proposed 
modifications  to  the  40  C^FR  part  156 
label  provisions.  EPA  believes  that  it  is 
appropriate  to  have  container  cleaiiing 
and  disposal  instructions  on  the  labels 
of  all  pesticides  because  of  safety  and 
environmental  protection 
considerations  for  recycling  operations. 
It  is  necessary  for  pesticide  containers  to 
be  properly  emptied  and  cleaned  prior 
to  being  recycled  to  protect  workers 
who  handle  the  recyclable  material  and 
to  prevent  releases  of  pesticides  to  the 
enviroiunent.  Because  pesticide 
containers  from  all  segments  of  the 
pesticide  industry  are  currently  being 
recycled,  container  cleaning  and 
disposal  instructions  are  needed  on  the 
labels  of  all  pesticides.  EPA  believes 
that  FIFRA  sections  19(e)  and  (f) 
provide  the  Agency  with  the  authority 
to  make  this  determination. 

D.  Jiequest  for  Comments 

EPA  solicits  comments  on  the 
potential  modifications  to  the  scope  and 
applicability  of  the  container  standards. 
In  addition  to  any  general  comments  on 
the  approach  being  considered,  EPA 
requests  comments  on  the  following 


specific  issues.  (1)  Is  it  appropriate  to 
apply  the  container  standards  only  to 
the  higher-risk  pesticides?  (2)  Are  the 
criteria  being  considered  by  EPA  to 
distinguish  between  higher-risk  and 
lower-risk  pesticides  appropriate?  (3)  In 
particular,  is  container  size  a  reasonable 
factor  to  consider  and,  if  so,  is  the 
suggested  size  criterion  appropriate  or 
should  EPA  adopt  a  different  size  limit? 
(4)  Should  alternative  or  additional 
environmental  hazard  criteria,  such  as 
those  described  in  Unit  III.C.2  of  this 
document  be  considered?  (5)  Are  there 
certain  container  types  (e.g.,  glass 
containers)  that  are  sufficiently  unsafe 
that  such  container  types  should  be 
regulated  for  all  pesticides?  (6)  Should 
the  potential  modifications  to  the  scope 
be  made  to  the  container-related 
provisions  only  or  should  the  changes 
also  be  made  to  the  proposed  label 
standards? 

IV.  Antimicrobial  Exemption 

A.  Statutory  Background 

The  Food  Quality  Protection  Act 
(FQPA)  of  1996,  Public  Law  No.  104- 
170,  amended  section  19  of  FIFRA  to 
exempt  certain  types  of  antimicrobial 
pesticides  from  the  pesticide  container 
provisions  imder  certain  circiunstances. 
Specifically,  FQPA  added  the  following 
to  FIFRA  section  19(h): 

A  household,  industrial,  or  institutional 
antimicrobial  product  that  is  not  subject  to 
regulation  under  the  Solid  Waste  Disposal 
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Act  (42  U.S.C.  6901  et  seq.)  shall  not  be 
subject  to  the  provisions  of  subsections  (a), 
(e).  and  (f).  unless  the  Administrator 
detennines  that  such  product  must  be  subject 
to  such  provisions  to  prevent  an 
unreasonable  adverse  effect  onthe 
environment. 

Since  this  language  was  added  after 
the  pesticide  container  and  containment 
rule  was  proposed.  EPA  believes  it  is 
appropriate  to  solicit  public  conunent 
on  the  applicability  of  this  provision  to 
the  proposed  container  regulations.  In 
addition,  EPA  must  interpret  the 
antimicrobial  exemption  provision  to 
answer  two  broad  questions.  First,  what 
is  the  scope  of  "household,  industrial, 
or  institutional  antimicrobial  product[8] 
that  [are]  not  subject  to  regtilation  imder 
the  Sohd  Waste  Disposal  Act"?  Second, 
which  "product{sl  must  be  subject  to 
[the  container]  provisions  to  prevent  an 
unreasonable  adverse  effect  on  the 
environment"? 

B.  Scope  of  the  Antimicrobial 
Exemption 

l.Re^latory  option  under 
considemtion.  EPA  believes  that  a 
"household,  industrial,  or  institutional 
antimicrobial  product  that  is  not  subject 
to  regulation  under  the  SoUd  Waste 
EKsposal  Act"  is  a  pesticide  product  that 
meets  all  of  the  following  criteria,  (i) 
The  product  meets  the  definition  of 
"antimicrobial  pesticide"  in  section 
2  (mm)  of  FIFRA;  (ii)  the  product  is 
classified  in  at  least  one  of  the  following 
antimicrobial  product  use  categories:  (a) 
food  handling/storage  establishments 
premises  and  equipment;  (b) 
commercial,  institutional,  and  industrial 
premises  and  equipment;  (c)  residential 
and  public  access  premises;  (d)  medical 
premises  and  equipment;  (e)  materials 
preservatives;  (f)  industrial  processes 
and  water  systems;  (g)  antifouling 
coatings;  (h)  wood  preservatives;  or  0) 
swimming  pools;  and  (iii)  the  product  is 
not  subject  to  regulation  imder  the 
Resotuce  Conservation  and  Recovery 
Act  as  a  hazardous  waste  when  it 
becomes  a  waste. 

2.  Discussion.  The  first  criterion  above 
requires  an  "antimicrobial  product"  to 
be  an  "antimicrobial  pesticide,"  as 
defined  in  FIFRA.  Section  2(mm)  of 
FIFRA  provides  the  following  definition 
for  an  antimicrobial  pesticide. 

(1)  IN  GENERAL.-The  term  'antimicrobial 
pesticide'  means  a  pesticide  that- 

(A)  is  intended  to-  (i)  disinfect,  sanitize, 
reduce,  or  mitigate  growth  or  development  of 
microbiological  organisms;  or 

(ii)  protect  inanimate  objects,  industrial 
processes  or  systems,  surfaces,  water,  or 
other  chemical  substances  from 
contamination,  fouling,  or  deterioration 


caused  by  bacteria,  viruses,  fungi,  protozoa, 
algae,  or  slime:  and 

(B)  in  the  intended  use  is  exempt  from,  or 
otherwise  not  subject  to,  a  tolerance  imder 
section  408  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  346a  and  348)  or  a 
food  additive  regulation  under  section  409  of 
such  Act. 

(2)  EXCLUDED  PRODUCTS.-The  term 
'antimicrobial  pesticide'  does  not  include  — 

(A)  a  wood  preservative  or  antifouling 
paint  product  for  which  a  claim  of  pesticidal 
activity  other  than  or  in  addition  to  an 
activity  described  in  paragraph  (1)  is  made; 

(B)  an  agricultural  fungicide  product;  or 

(C)  an  aquatic  herbicide  product. 

(3)  INCLUDED  PRODUCTS.-The  term 
'antimicrobial  pesticide'  does  include  any 
other  chemical  sterilant  product  (other  than 
liquid  chemical  sterilant  products  exempt 
under  subsection  (u)),  any  other  disinfectant 
product,  any  other  industrial  microbiocide 
product,  and  any  other  preservative  product 
that  is  not  excluded  by  paragraph  (2). 

Because  this  is  a  very  complex 
definition,  EPA  considered  using  a  more 
straightforward  definition  for 
"antimicrobial  product."  Specifically, 
EPA  considered  defining  "antimicrobial 
product"  to  be  any  product  covered 
under  section  (1)(A)  of  the  definition  of 
"antimicrobial  pesticide"  in  FIFRA 
section  2(mm),  without  taking  the 
remainder  of  that  definition  into 
account.  However,  EPA  rejected  this 
approach  because  the  Agency  is 
imaware  of  evidence  that  indicates 
Congress  intended  "antimicrobial 
products"  to  be  different  than 
"antimicrobial  pesticides." 
Additionally,  EPA  believes  that 
distinguishing  between  "antimicrobial 
products"  and  "antimicrobial 
pesticides"  could  be  confusing  to 
regulators  and  the  regulated  industry 
and  could  pose  enforcement  problems. 
If  a  pesticide  product  is  not  included  in 
the  definition  of  antimicrobial  pesticide 
(e.g.,  if  it  is  excluded  by  paragraph  (2) 
of  the  definition),  it  is  not  eligible  for 
the  antimicrobial  product  exemption 
from  the  container  standards  and,  thus, 
is  subject  to  the  general  scope  criteria  as 
discussed  in  Unit  III  of  this  document. 

The  second  criterion  for  defining  the 
scope  of  the  antimicrobial  exemption 
states  that  a  pesticide  product  is  a 
"household,  industrial,  or  institutional" 
product  if  it  is  classified  in  at  least  one 
of  nine  specified  antimicrobial  product 
use  categories. 

In  response  to  other  FQPA  provisions 
pertaining  to  antimicrobial  pesticides. 
EPA  is  developing  regulations  on  the 
registration  of  antimicrobial  pesticides 
and  the  associated  data  requirements.  In 
its  proposal  on  data  reqtiirements  (that 
would  amend  40  CFR  part  158l.  EPA 
intends  to  categorize  all  antimicrobial 
uses  into  one  of  the  following  12  tise 


categories.  All  currently  registered 
antimicrobial  use  patterns  are  included 
in  one  of  these  larger  use  classifications 
for  data  requirement  piuposes,  but  EPA 
has  not  to  date  classified  the  existing 
use  patterns  in  this  organized  fashion. 

•  Agrictiltural  premises  and 
equipment 

•  Food  handling/storage 
establishments  premises  and  equipment 

•  Commercial,  institutional,  and 
industrial  premises  and  equipment 

•  Residential  and  public  access 
premises 

•  Medical  premises  and  equipment 

•  Hiunan  drinking  water  systems 

•  Materials  preservatives 

•  Industrial  processes  and  water    - 
systems 

•  Antifouling  coatings 

•  Wood  preservatives 

•  Swimming  pools 

•  Aquatic  areas 

The  list  of  the  12  use  categories  with  all 
of  the  appropriately  classified  use  sites 
is  included  in  the  docket  (Ref.  3). 

In  today's  document,  EPA  is 
considering  the  approach  of  identifying 
nine  of  these  use  categories  to  identify 
"household,  industrial,  or  institutional" 
antimicrobial  products.  Specifically, 
EPA  believes  that  the  following  nine  use 
categories  generally  fit  within  the 
common  understanding  of  household, 
industrial  and  institutional  uses: 

•  Food  handling/storage 
establishments  premises  and  equipment 

•  Commercial,  institutional,  and 
industrial  premises  and  equipment 

•  Residential  and  public  access 
premises 

•  Medical  premises  and  equipment 

•  Materials  preservatives 

•  Industrial  processes  and  water 
systems 

•  Antifouling  coatings 

•  Wood  preservatives 

•  Swimming  pools 

The  other  three  categories,  which  are 
listed  below,  would  not  be  considered 
household,  industrial,  or  institutional 
uses  because  they  fall  outside  the 
common  understanding  of  these  uses: 

•  Agricultural  premises  and 
equipment 

•  Human  drinking  water  systems 

•  Aquatic  areas 

EPA  considered  developing 
definitions  for  household,  industrial, 
and  institutional  use,  but  rejected  this 
approach  because  of  the  difficulty  in 
distinguishing  among  these  pesticide 
market  sectors.  EPA  believes  that 
relyii^  on  the  antimicrobial  product  tise 
categories  in  the  antimicrobial 
registration  data  requirements  rule  to 
distinguish  between  "household, 
industrial,  and  institutional 
antimicrobial  products"  and  all  others 
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for  the  purposes  of  the  container  rule 
will  offer  a  consistent  approach  to  the 
definitional  issues  involved  with  this 
criterion.  There  may  be  implementation 
issues  with  this  approach  since  it  is 
unlikely  that  the  pesticide  container  and 
containment  rule  and  the  rule  on 
airdmicrobial  pesticide  registration  data 
requirements  will  be  finalized  at  the 
same  time.  However,  EPA  will 
coordinate  between  these  rules  to 
ensure  consistency  and  proper  notice  to 
the  public  on  the  issue  of  antimicrobial 
product  use  categories. 

The  third  criterion  for  defining  the 
scope  of  the  antimicrobial  exemption 
establishes  that  a  pesticide  product  "is 
not  subject  to  regulation  under  the  Solid 
Waste  Disposal  Act"  if  it  is  not  subject 
to  regulation  under  the  Resoiut:e 
Conservation  and  Recovery  Act  as  a 
hazardous  waste  when  it  becomes  a 
waste.  The  Solid  Waste  Disposal  Act 
(SWDA)  is  the  Federal  waste 
management  statute,  which  is 
commonly  referred  to  as  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
42  U.S.C.  6901  to  6992k.  (Technically, 
RCRA  was  the  name  of  the  law  that 
extensively  amended  the  SWDA  in 
1976.)  The  terms  "RCRA"  and  "SWDA" 
are  used  synonymously  in  this 
document. 

EPA  believes  that  the  intent  of  the 
statutory  language  in  question  ~  "that  is 
not  subject  to  regulation  under  the 
SWDA"  --  is  to  include  in  the 
antimicrobial  exemption  household, 
industrial,  or  institutional  antimicrobial 
products  that  are  not  subject  to 
regulation  under  RCRA  as  hazardous 
wastes  when  they  become  wastes.  If  a 
household,  industrial,  or  institutional 
antimicrobial  product  woiUd  be 
classified  as  a  hazardous  waste  when  it 
becomes  a  waste  (either  by  being  on  one 
of  the  RCRA  hazardous  waste  lists  or  by 
meeting  one  of  the  hazardous  waste 
characteristics),  then  the  product  would 
not  be  eligible  for  the  FIFRA  section 
19(h)  exemption.  An  initial  review    ■ 
showed  that  none  of  the  "listed 
hazardous  waste  pesticides"  are 
antimicrobial  pesticides.  EPA  believes 
that  most  household,  industrial,  and 
institutional  antimicrobial  products 
would  not  be  subject  to  regulation  under 
RCRA  as  hazardous  wastes  when  they 
become  wastes  and,  therefore,  would  be 
eligible  for  the  FIFRA  section  19(h) 
exemption. 

EPA  considered  several  other 
interpretations  of  the  SWDA  reference, 
but  rejected  them  because  the  group  of 
pesticides  that  would  be  exempt  did  not 
appear  to  be  an  accurate  or  realistic 
representation  of  Congress's  intent.  One 
alternative  interpretation  is  based  on  the 
fact  that  household,  industrial,  or 


institutional  antimicrobial  products  are 
products  and  not  weistes.  Pesticide 
products  are  regulated  by  FIFRA; 
pesticide  wastes  are  regulated  by  RCRA. 
Under  this  interpretation,  no  household, 
industrial,  or  institutional  antimicrobial 
products  would  or  could  ever  be  subject 
to  regulation  under  the  Solid  Waste 
Disposal  Act,  and,  therefore,  they  all 
would  be  eligible  for  the  FIFRA  section 
19(h)  exemption.  However,  EPA 
believes  that  the  scope  of  the  exemption 
imder  this  interpretation  is  too  broad  to 
realistically  represent  the  Congressional 
intent. 

Another  alternative  would  be  to 
include  in  the  exemption  only 
household,  industrial,  or  institutional 
antimicrobial  products  that  are  not 
subject  to  any  regulation  under  RCRA 
(i.e.,  as  solid  waste  or  hazardous  waste) 
when  they  become  wastes.  However, 
this  interpretation  would  appear  to 
eliminate  the  exemption  altogether, 
because  all  antimicrobial  product  waste 
(including  liquids)  would  fit  into  the 
RCRA  regulatory  definition  of  "solid 
waste."  Therefore,  all  of  the  household, 
industrial,  or  institutional  antimicrobial 
products  would  be  subject  to  regulation 
imder  the  Solid  Waste  Disposal  Act. 
Under  this  interpretation,  none  of  these 
products  would  be  eligible  for  the 
FIFRA  section  19(h)  exemption.  It  seems 
reasonable  to  presume  that  Congress  did 
not  intend  this  result,  as  it  would 
clearly  nullify  the  exception  that 
Congress  had  crafted  for  antimicrobial 
pesticides.  It  would  seem  to  be  an 
absurd  interpretation  that  Congress 
intended  this  section  to  have  no  effect. 
Further,  it  is  reasonable  to  presiune, 
given  the  structure  and  regulatory 
history  of  SWDA,  that  Congress 
intended  its  reference  to  regulation 
imder  SWDA  to  mean  regulation  as  a 
hazardous  waste  imder  SWDA.  Though 
SWDA  does  provide  for  regulation  of 
solid  waste  (in  particular,  restrictions  on 
"open  dumping"),  hazardous  waste  has 
been  subject  to  much  more  extensive 
regulation  and  has  been  to  a  significant 
degree  the  focus  of  Federal  regulation 
under  SWDA.  (Ref.  4)  It  is  therefore 
likely  that  the  most  reasonable 
interpretation  of  this  provision  is  to 
interpret  "subject  to  regulation  under 
the  Solid  Waste  Disposal  Act"  to  mean 
"subject  to  regulation  as  a  hazardous 
waste  under  the  Solid  Waste  Disposal 
Act." 

In  summary,  EPA  believes  that  the 
scope  of  "household,  industrial,  or 
institutional  antimicrobial  products  that 
are  not  subject  to  regulation  under  the 
Solid  Waste  Disposd  Act"  includes 
pesticide  products  that:  (1)  Meet  the 
definition  of  antimicrobial  pesticide  in 
FIFRA  section  2(mm);  (2)  fall  within  one 


of  the  specified  antimicrobial  product 
use  categories;  and  (3)  are  not  subject  to 
regulation  under  RCRA  as  hazardous 
wastes  when  they  become  wastes. 
Throughout  the  remainder  of  this 
document,  these  pesticides  are  referred 
to  as  "eligible  antimirnbial  pesticides," 
i.e.,  those  pesticides  that  are  eligible  for 
the  antimicrobial  exemption. 

3.  Request  for  comments.  EPA 
requests  comments  on  this 
interpretation  of  the  statutory 
antimicrobial  exemption.  In  addition  to 
general  comments,  EPA  solicits 
comments  on  the  following  specific 
questions. 

i.  Is  it  appropriate  to  adopt  the 
statutory  definition  for  "antimicrobial 
pesticide"  to  define  "antimicrobial 
product"  for  the  purposes  of  the 
pesticide  container  and  containment 
rule?  If  an  alternative  definition  of 
antimicrobial  product  should  be 
adopted,  please  explain  why  and 
provide  an  alternative  definition. 

ii.  Is  it  appropriate  to  rely  on 
antimicrobial  product  use  categories 
developed  for  data  requirement 
purposes  to  distinguish  among 
household,  industrial,  and  institutional 
antimicrobials  and  all  others  for 
container  regulatory  purposes  or  should 
EPA  adopt  another  approach  such  as 
defining  each  of  these  pesticide  use 
sectors? 

iii.  Is  EPA's  interpretation  of  the 
statutory  reference  to  the  SWDA 
appropriate  or  should  EPA  adopt  an 
alternative  interpretation? 

In  addition,  EPA  requests  information 
about  which  antimicrobial  pesticides,  if 
any,  are  subject  to  regulation  as 
hazardous  wastes  under  RCRA  when 
they  become  wastes. 

C.  Preventing  Unreasonable  Adverse 
Effects  on  the  Envimnment 

1.  Regulatory  option  under 
consideration.  Under  the  regulatory 
option  being  considered,  EPA  has 
determined  that  eligible  antimicrobial 
products  classified  in  Toxicity  Category 
I  must  be  subject  to  a  substantial 
majority  of  the  container  provisions  to 
prevent  an  unreasonable  adverse  effect 
on  the  environment.  As  discussed  in 
greater  detail  below,  eligible  Toxicity 
Category  I  antimicrobial  products  would 
be  subject  to  all  of  the  nonrefiUable  and 
refillable  container  standards  with  two 
exceptions.  First,  eligible  Toxicity 
Category  I  antimicrobial  products  would 
be  exempt  from  the  nonrefiUable 
residue  removal  standard.  Second, 
eligible  Toxicity  Category  I 
antimicrobial  products  that  are  used  in 
swimming  pools  would  be  exempt  from 
certain  refillable  container  standards 
(including,  but  not  limited  to  serial 
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niimber  markings,  one-way  valves  or 
tamper-evident  devices,  and  some 
recordkeeping)  that  woidd  greatly 
interfere  with  the  ciirrent  wide  use  of 
refiUable  containers  in  that  industry 
segment. 

2.  Description  of  options.  EPA 
considered  a  wide  range  of  options  for 
determining  which  eligible 
antimicrobial  products  must  be  subject 
to  the  container  provisions  to  prevent  an 
unreasonable  adverse  effect  on  the 
environment.  The  four  options  that  EPA 
preliminarily  beUeves  to  be  the  most 
appropriate  are  described  in  Units 
rV.C.2.i  •  iv  of  this  dociunent.  The 
options  are  listed  in  the  order  of  how 
many  eligible  antimicrobial  products 
would  be  exempt,  where  option  1  would 
exempt  the  most  and  option  4  would 
exempt  the  least.  Options  2  and  3  would 
exempt  the  same  n\imber  of  products, 
but  would  apply  different  sets  of 
standards  to  me  products  that  would  be 
included. 

This  section  of  the  dociunent  is 
intended  to  provide  a  brief  summary  of 
the  options.  The  following  unit  provides 
a  comparison,  analysis,  and  more 
detailed  explanation  of  the  options  and 
explains  why  option  3  is  put  forth  as 
EPA's  preferred  option. 

i.  Option  i.  Exempt  all  eligible 
antimicrt^ials,  but  include  a  provision 
to  require  a  specific  product  or  group  of 
products  to  comply  with  the  container 
regulations  if  a  problem  becomes 
evident.  Ehgible  antimicrobials  (i.e., 
household,  industrial,  or  institutional 
antimicrobial  products  that  are  not 
subject  to  regulation  under  the  Solid 
Waste  Disposal  Act)  would  be  exempt 
from  the  pesticide  container  regulations, 
unless  EPA  specifically  includes  the 
antimicrobial  product  or  products.  EPA 
could  make  a  case-by-case 
determination  that  a  specific  product  or 
group  of  products  must  be  subject  to  the 
container  standards  to  prevent  an 
unreasonable  adverse  effect  on  the 
environment.  The  regulations  could 
include  a  provision  such  as  the 
following  to  allow  such  case-by-case 
decisions  to  be  made:  "EPA  may 
determine  that  an  antimicrobial  product 
or  products  must  comply  with  the 
container  standards.  EPA  may  consider 
evidence  such  as  field  studies,  use 
history,  accident  data,  monitoring  data, 
or  other  pertinent  evidence  in  deciding 
whether  the  product  must  comply  with 
the  container  standards  to  prevent  an 
imreasonable  adverse  effect  on  the 
environment." 

The  overall  criterion  that  would  be 
used  to  make  product-specific  inclusion 
decisions  is  that  the  antimicrobial 
product  would  cause  an  unreasonable 
adverse  effect  on  the  enviroimient 


unless  it  complied  with  the  container 
standards.  EPA  would  qonsider 
requiring  a  specific  antimicrobial 
product  to  comply  with  the  container 
standards  in  situations  where  EPA 
became  aware  of  situations  such  as,  but 
not  limited  to:  (1)  An  antimicrobial 
product  with  a  non-negligible  niunber  of 
containers  that  leaked  or  otherwise 
accidentally  released  pesticide  to  the 
environment;  (2)  an  antimicrobial 
product  with  a  non-negligible  number  of 
container-related  documentable 
exposures  to  persons  using  the  product, 
particularly  if  there  are  significant 
health  effects  to  the  pesticide  users;  or 
(3)  the  use  of  refillable  containers  to 
distribute  antimicrobial  products  has 
expanded  into  new  market  segments 
and  use  sites,  where  the  safeguards  of 
the  proposed  regulations  are  necessary 
to  prevent  exposure  and  unreasonable 
risks  to  pesticide  users  and  human 
health  and  the  environment  in  general. 
In  situations  such  as  these,  EPA  could 
decide  to  require  just  the  specific 
product  in  question  to  comply  with  the 
container  regulations.  However,  EPA 
could  also  require  similar  products 
distributed  in  similar  containers  to 
comply  with  the  container  standards  if 
the  Agency  coiUd  reasonably  expect  the 
same  problems  &x>m  these  other 
antimicrobial  products. 

A  provision  such  as  this  could  be 
added  to  any  of  the  other  options  to 
account  for  new  information  about 
problems  with  specific  products  that 
might  not  be  included  by  the  general 
criteria.  In  order  to  simplify  this 
discussion,  EPA  chose  not  to  add  such 
a  provision  to  create  a  "suboption"  for 
each  of  the  following  options.  In  the 
final  rule,  however,  EPA  may  decide  to 
add  a  "case-by-case  provision"  to  one  of 
the  following  options. 

ii.  Option  2.  Subject  eligible 
antimicrobials  classified  in  Toxicity 
Category  I  to  all  of  the  container 
regulations.  Eligible  antimicrobials 
classified  in  Toxicity  Category  I  would 
be  included  in  the  pesticide  container 
regulations.  Other  eligible 
antimicrobials  (i.e.,  those  in  Toxicity 
Categories  n,  m,  and  IV)  would  be 
exempt  from  the  container  regulations. 
Under  this  option,  EPA  would  make  a 
determination  that  eligible 
antimicrobials  classified  in  Toxicity 
Category  I  must  be  subject  to  all  of  the 
container  regulations  to  prevent  an 
unreasonable  adverse  effect  on  the 
environment. 

iii.  Option  3.  Subject  eligible 
antimicrobials  classified  in  Toxicity 
Category  I  to  a  subset  of  the  container 
regulations.  This  option  is  similar  to 
option  2  in  that  eligible  antimicrobials 
classified  in  Toxicity  Category  I  would 


be  included  in  the  pesticide  container 
regulations  and  other  eligible 
antimicrobials  (i.e.,  those  in  Toxicity 
Categories  II,  HI,  and  IV)  would  be 
exempt  fi-om  the  container  standards. 
EPA  would  make  an  unreasonable 
adverse  effects  determination  similar  to 
that  in  option  2.  Under  this  option, 
however,  only  a  subset  of  the  container 
standards  would  apply  to  eligible 
antimicrobial  pesticides  in  Toxicity 
Category  I. 

Specifically,  ehgible  Toxicity 
Category  I  antimicrobial  products  would 
be  subject  to  all  of  the  nonrefiUable 
container  standards  except  for  the 
residue  removal  standard  (which  was 
proposed  as  §  165.104).  Also,  eligible 
Toxicity  Category  I  antimicrobial 
products  that  are  u$ed  in  swimming 
pools  would  be  exempt  from  certain 
refillable  container  standards 
(including,  but  not  limited  to  serial 
number  markings,  one-way  valves  or 
tamper-evident  devices,  and  some 
recordkeeping).  All  other  eligible 
Toxicity  Category  I  antimicrobial 
products  woiUd  have  to  comply  with  all 
of  the  refillable  container  standards.  The 
full  fist  of  requirements  that  would 
apply  imder  this  approach  is  provided 
in  the  potential  alternative  regulatory 
text  in  Unit  VII  of  this  document.  The 
exemptions  from  specific  requkements 
are  discussed  in  more  detail  in  Unit 
IV.C.3  of  this  document. 

iv.  Option  4.  Apply  the  scope  criteria 
being  considered  for  other  pesticides  (as 
discussed  in  Unit  HI  of  this  document) 
to  eligible  antimicrobials.  Eligible 
antimicrobials  would  be  subject  to  the 
same  exclusion/inclusion  criteria  as 
other  pesticides,  according  to  the 
modifications  being  considered  for  the 
scope  of  the  container  regulations.  As 
discussed  in  Unit  m  of  this  docimient, 
EPA  is  considering  criteria  based  on:  (a) 
Classification  in  Toxicity  Categories  I  or 
n;  (b)  container  size;  and  (c) 
environmental  hazard  statements  on  the 
labels  of  outdoor  pesticides  to 
distinguish  between  higher-risk  and 
lower-risk  pesticides.  Under  this 
approach,  EPA  would  make  a 
determination  that  eligible 
£uitimicrobials  that  meet  any  of  the 
criteria  must  be  subject  to  the  container 
regulations  to  prevent  an  unreasonable 
adverse  effect  on  the  environment. 

3.  Discussion.  One  issue  regarding 
these  options  is  whether  EPA  can  set 
general  criteria  for  making  an 
imreasonable  adverse  effect 
determination  or  if  such  a  determination 
must  be  made  on  a  case-by-case  basis. 
EPA  believes  that  the  statutory  language 
"tmless  the  Administrator  determines 
that  [an  eligible  antimicrobial]  product 
must  be  subject  to  [the  container] 
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provisions  to  prevent  an  unreasonable 
adverse  effect  on  the  environment"  does 
not  preclude  the  adoption  of  either 
approach  (general  criteria  or  a  case-by- 
case  decision).  Section  19(h)  provides 
the  Agency  with  considerable  flexibility 
to  make  a  reasonable  interpretation  of 
the  statutory  language.  EPA  believes 
that  the  Agency  can  set  general  criteria 
and/or  make  case-by-case  decisions  in 
making  uiu«asonable  adverse  effect 
determinations. 

Another  issue  regarding  these  options 
is  estimating  how  many  products  would 


be  included  in  the  regtilations  by  each 
of  the  options.  (Ref.  5)  EPA  estimates 
that  there  are  about  5,000  registered 
antimicrobial  end-use  products  being 
marketed  in  the  United  States.  While 
not  all  of  these  products  would  be 
household,  industrial,  or  institutional 
antimicrobial  products  that  are  not 
subject  to  regiUation  under  the  SWDA, 
this  analysis  will  use  5,000  products  as 
a  reasonable  upper  limit.  To  estimate 
the  percentage  of  eligible  antimicrobial 
pesticides  classified  in  Toxicity 


Categories  I  and  II,  EPA  analyzed 
information  in  an  Office  of  Pesticide 
Programs  data  base.  Based  on  this 
analysis.  EPA  estimates  that  about  70% 
of  eligible  antimicrobial  products  are 
classified  in  Toxicity  Category  I  and  an 
additional  15%  are  classified  in 
Toxicity  Category  II.  The  number  and 
percent  of  eligible  antimicrobial 
products  that  would  have  to  comply 
with  the  container  standards  under  the 
four  options  is  simmiarized  in  the 
following  table  2. 


Table  2.—  Summary  of  Options  for  Exempting  Certain  Antimicrobial  Products 


option  Number 

Description 

Products  Included 

Products  Exempted 

Number 

Percent 

Number 

Percent 

Option  1  .„„.„..„„. 

Exempt  all  except  case-by-case 

Include  Toxicity  Category  1  .... .....„,„ 

Include  Toxicity  Category  1  „ 

Include  Toxicity  Category  1  &  II.  container  size,  en- 
vironmental criteria. 

some 

3,500 

3,500 

4,250  -  4,500 

>0 

70 

70 

85-90 

most  (<  5.000) 

1,500 

1.500 

500-750 

<  100 

Option  2 

Option  3 

Option  4 

30 

30 

10-15 

Under  option  1,  eligible 
antimicrobials  would  be  exempt  fit}m 
the  pesticide  container  regulations, 
unless  EPA  made  a  case-by-case 
determination  that  a  specific  product  or 
group  of  products  must  be  subject  to  the 
container  standards  to  prevent  an 
unreasonable  adverse  effect  on  the 
environment.  This  option  would  exempt 
nearly  all  eligible  antimicrobials  from 
the  container  rule.  Therefore,  this 
option  would  have  the  lowest  economic 
costs  since  the  economic  costs  of  the 
rule  are  directly  related  to  the  number 
of  products  that  would  be  regulated. 


EPA  rejected  option  1  because  the 
Agency  believes  that  the  risk  of 
exempting  nearly  all  eligible 
antimicrobial  products  is  too  high. 
Under  this  approach,  few,  if  any, 
antimicrobial  pesticides  would  initially 
be  subject  to  these  regulations,  even 
those  antimicrobial  pesticides  that  are 
in  Toxicity  Category  I.  A  high 
percentage,  about  70%,  of  eligible 
antimicrobials  are  classified  in  Toxicity 
Category  I  (mostly  because  they  meet 
the  criteria  for  eye  and/or  skin  effects). 
This  is  a  significantly  larger  percentage 
than  for  other  segments  of  the  pesticide 


industry.  Based  on  an  analysis  of 
information  in  an  Office  of  Pesticide 
Programs  data  base  (Ref.  5),  EPA 
estimates  that  about  20%  of  agricultural 
pesticides  are  classified  in  Toxicity 
Category  I  (with  an  additional  15%  in 
Toxicity  Category  H)  and  about  10%  of 
pesticides  for  forestry  and  ornamental 
tvuf  and  plants  are  classified  in  Toxicity 
Category  r(with  an  additional  15%  in 
Toxicity  Category  II).  This  information 
is  summarized  in  the  following  table  3. 


Table  3.—  Comparison  of  Highly  Toxic  Products  in  Different  Pesticide  Market  Segments 


Pesticide  Industry  Segment 


Percentage  of  Products 


Toxicity 
Category 

I 


ToxicJty 
Category 

II 


Toxicity 

Category 

lorll 


Forestry  and  ornamental  turf  and  plants 

Agricultural  crops 

Eligible  antimicrobials  


10 
20 
70 


15 
15 
15 


25 
35 
85 


In  addition,  the  large  quantity  of 
antimicrobial  products  used  each  year 
supports  including  some  of  these 
products  within  the  scope  of  the 


container  requirements.  The  following 
table  4  summarizes  the  U.S.  usage  of 
different  tjrpes  of  pesticides  in  1995. 
(Ref.  6)  According  to  this  information. 


eligible  antimicrobial  pesticides  account 
for  over  40%  of  all  pesticides  used  \n 
1995  (on  a  weight  basis). 


Table  4.—  Pesticide  Usage  in  the  United  States  in  1995 


Quantity  of  Pesticide  Used 


Type  of  Pesticide 


Millions  of  pounds  active 
ingredient 


Percent 


Conventional  pesticides 


NofHantimicrobUil  pesticides 


973 


21 
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Table  4.—  Pesticide  Usage  in  the  United  States  in  1995— Continued 


Quantity  of  Pesticide  Used 

Type  of  Pesticide                                                         Millions  of  pounds  active  Z~, 
ing/edient ^^"^"^ 

Sulfur,  petroleuni  (oil,  distillates,  etc.).  sulfuric  acid  and  otfier  miscellaneous  chemicals 
used  as  pesticides 249  6 

Subtotal  1222  27 

Eligible  antimicrobial  pesticidM 

Wood  preservatives ' 718  16 

Specialty  biocides  by  end  use. 

Swimming  pods,  spas,  individual  water  treatment  ^  175  4 

Disinfectants  and  sanitizers  ^ 32  1 

Otf>er* „ 50  1 

Chlorine/fiypochlorites. 
Bleacfiing  disinfectant  and  pools  925  20 

Subtotal  1,900  42 

Non^ligible  antimicrobial  pesticidM ' 

Chlorine/hypocMorites. 
Disinfection  of  potable  and  waste  water 1,390  31 

Subtotal  1,390  31 

TOTAL  ft  4,512       100 

^  Includes  water  and  air  bome  preservatives  and  creosote/coal  tar/petroleum  presen/atives.  The  original  report  (Ref.  6)  also  included  7  million 
pounds  of  fire  retardants  in  the  category  of  wood  preservatives.  The  7  million  pounds  of  fire  retardants  are  not  included  as  wood  preservatives  in 
this  table. 

2  Specialty  biocides  only.  Does  not  include  hypochlorite  or  chlorine  consumption,  which  is  reported  separately. 

3  Includes  industrial/institutional  applications  and  household  cleaning  products.  Specialty  biocides  only.  Does  not  include  hypochlorite  or  chlo- 
rine consumption,  which  is  reported  separately. 

*  Includes  biocides  for  adhesives  and  sealants,  leather,  synthetic  latex  polymers,  metalworking  fluids,  paints  and  coatings,  petroleum  products, 
plastics,  and  textiles.  Does  not  include:  hospital  and  medical  antiseptics,  food  and  feed  preservatives,  and  cosmetics/toiletries.  These  latter  types 
of  usage  are  not  included  (in  Ref.  6),  as  they  are  regulated  largely  by  the  Food  and  Drug  Administration  (FDA)  under  the  Food,  Drug,  and  Cos- 
metic Act  rather  than  FIFRA.  The  FDA  and  EPA  share  regulatory  responsibilities  over  some  of  the  specialty  biocide  usage  reported  in  the  table. 

'  This  category  of  chlorine/hypochlorites  usage  is  not  considered  a  "household,  Industrial,  or  institutional  use."  See  the  discussion  of  anti- 
microbial use  product  use  categories  in  Unit  IV.B.2  of  this  document. 

B  The  total  is  7  millions  pounds  less  than  in  Ref.  6  because  7  million  pounds  of  fire  retardants  were  removed  from  the  original  estimate  of 
wood  presen/atives.  See  footnote  1 . 


Because  most  eligible  antimicrobial 
products  pose  a  high  (Toxicity  Category 
I)  or  relatively  high  (Toxicity  Category 
n)  hazard  to  humans  and  the  large 
quantity  of  eligible  antimicrobials  used 
annually  (over  40%  of  pesticides  used 
in  1995,  based  on  pounds  of  active 
ingredient),  EPA  believes  that  it  is 
appropriate  and  necessary  to  require 
certain  eligible  antimicrobial  products 
to  comply  with  the  container  standards 
to  prevent  unreasonable  adverse  effects 
on  the  environment. 

In  option  2,  EPA  would  require 
eligible  antimicrobial  products  in 
Toxicity  Category  I  to  comply  with  the 
container  standards.  EPA  believes  it  is 
appropriate  to  include  these  products 
because  they  present  the  highest 
hazards  to  humans.  Subjecting  these 
highest-risk  pesticides  to  the  container 
standards  that  are  intended  to  ensure 
the  safe  storage,  use,  refill/reuse  and 
disposal  of  pesticides  would  provide 
benefits,  by  lowering  the  overall  risk  to 
man  and  the  environment,  that  would 
not  be  obtained  by  option  1. 

However,  EPA  prefers  option  3,  a 
variation  of  option  2,  because  it  offers 


some  cost  and  environmental  benefits 
over  option  2.  Option  3  would  exempt 
eligible  antimicrobial  products  in 
Toxicity  Category  I  from  certain 
container  requirements. 

To  ease  the  economic  impact  on 
registrants  of  antimicrobial  pesticides, 
option  3  would  exempt  eligible 
antimicrobial  products  firom  the 
nonrefillable  residue  removal  standard, 
which  was  proposed  as  §  165.104.  While 
representatives  from  all  sectors  of  the 
pesticide  industry  commented  that  the 
proposed  nonrefillable  residue  removal 
standard  would  be  a  burdensome  and 
costly  requirement,  the  antimicrobial 
industry  pointed  out  some 
characteristics  of  their  containers  and 
products  that  pose  particular  difficulties 
with  respect  to  residue  removal. 
Commenters  stated  that  antimicrobial 
products  tend  to  have  extremely  low 
active  ingredient  concentrations,  which 
makes  it  difficult  to  make  the 
measurements  needed  to  determine 
compliance  with  the  proposed  standard. 
In  addition,  commenters  said  that 
antimicrobial  formulations  often  contain 
ingredients  that  create  foam  when 


containers  are  shaken  during  the  triple 
rinsing  procedure,  making  it  more 
difficult  to  comply  with  the  proposed 
residue  removal  standard.  (Ref.  2)  Based 
on  the  comments,  EPA  believes  these 
problems  are  more  prevalent  with 
antimicrobials  than  with  other 
pesticides.  EPA  also  believes  that  the 
"unreasonable  adverse  effect"  language 
of  section  19(h),  which  requires  review 
of  costs  and  benefits,  allows  EPA  more 
flexibility,  to  exempt  antimicrobial 
pesticides  from  these  requirements  than 
does  the  language  in  section  19(e)  and 
(f)  which  is  more  directed  at  risk. 
Therefore,  imder  the  regulatory 
approach  under  consideration,  eligible 
antimicrobial  products  would  not  have 
to  comply  with  the  nonrefillable  residue 
removal  standard.  Please  note  that  EPA 
is  considering  a  range  of  modifications 
to  the  residue  removal  standard  in  the 
final  rule  that  take  into  accoimt  all  of 
the  comments  on  the  proposed 
standard.  This  document  is  not 
soliciting  additional  comments  on  the 
proposed  nonrefillable  residue  removal 
standard. 
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Another  significant  concern  with  the 
proposed  rule  that  was  raised  in  the 
public  comments  was  that  the  refillable 
container  standards  posed  many 
impediments  to  the  extensive  and 
successhil  use  of  refillable  containers 
that  are  currently  used  to  distribute 
swimming  pool  chemicals.  The 
swimming  pool  chemical  industry 
commented  that  the  following  proposed 
requirements  would  require  significant 
and  costly  changes  to  the  many 
refillable  containers  currently  used:  the 
serial  number  marking;  one-way  valves 
or  tamper-evident  devices;  relabeling 
the  container;  and  recordkeeping.  (Ref. 
2)  EPA  agrees  that  applying  these 
requirements  to  swimming  pool 
pesticides  would  disrupt  the  current 
refillable  container  system  for 
swimming  pool  chemicals  and  would 
probably  cause  the  refillables  to  be 
replaced  by  millions  of  single-use, 
nonrefillable  containers.  EPA  believes 
that  adding  millions  of  pounds  of  these 
nonrefillable  containers  to  the  waste 
stream  is  inconsistent  with  the  goals  of 
section  19(e)  of  FIFRA,  particularly  that 
the  regulations  facilitate  the  safe  refill 
and  reuse  of  containers. 

In  addition,  many  of  the  proposed 
refillable  container  standards  in 
question  are  intended  to  minimize  the 
possibility  of  cross-contamination  in 
refillable  containers.  Cross- 
contamination  is  less  of  a  concern  for 
swimming  pool  pesticides  than  for 
agricidtural  pesticides  for  several 
reasons,  first,  several  commenters 
indicated  that  the  refillable  containers 
in  the  swimming  pool  market  are  only 
used  to  distribute  sodium  hypochlorite 
and  not  other  kinds  of  antimicrobial 
pesticides.  (Ref.  2)  Second,  these 
antimicrobial  pesticides  are  used  on  the 
same  site,  i.e.,  swimming  pools.  EPA 
evaluates  the  risks  posed  by  swimming 
pool  pesticides  at  the  concentrations  at 
which  they  are  used.  Therefore,  low 
levels  of  contamination  from  other 
swimming  pool  chemicals  would  pose 
little  additional  risk  to  humans  or  the 
environment  because  of  the  low 
concentrations  and  because  the 
contaminant  is  intended  to  be  used  in 
swimming  pools.  In  other  words,  the 


contaminant  would  not  be  applied  to  a 
site,  pest,  or  crop  for  which  it  wasn't 
intended,  which  could  easily  happen  in 
an  agricultxiral  setting,  [Note:  this  does 
not  exempt  swimming  pool  chemicals 
from  complying  with  the  product 
chemistry  registration  requirements  and 
related  policies,  including  PR  Notice 
96-8  "Toxicologically  Significant  Levels 
of  Pesticide  Active  Ingredients"  (Ref. 
7)]. 

Therefore,  this  option  woidd  exempt 
svdmming  pool  antimicrobial  pesticides 
from  certain  refillable  container 
standards. 

As  described  above  in  the  discussion 
of  options  2  and  3,  EPA  believes  it  is 
appropriate  to  require  eligible 
antimicrobial  products  that  are  in 
Toxicity  Category  I  to  comply  with  most 
of  the  container  standards.  About  70% 
of  eligible  antimicrobials  would 
therefore  have  to  comply  with  most  of 
the  container  standards.  This  might  be 
considered  too  large  a  percentage  of 
antimicrobial  products  to  be  subject  to 
the  regulation.  Therefore,  EPA  is 
requesting  comments  on  possible  ways 
to  divide  the  eligible  antimicrobial 
products  in  Toxicity  Category  I  into 
subcategories,  for  the  purposes  of 
regulating  the  products  that  pose  the 
highest  risk  and  exempting  the  others. 
For  example,  the  formulation  of  the 
product  may  be  related  to  the  exposure 
of  the  handler  when  dispensing  a 
product  from  a  container.  For  example, 
liquid  formulations  may  cause  higher 
exposiu*es  than  solid  formulations  due 
to  dripping,  glugging,  and  leaking.  In 
this  example,  EPA  could  choose  to 
require  only  liquid  eligible 
antimicrobial  products  in  Toxicity 
Category  I  to  comply  with  most  of  the 
container  standards.  EPA  requests 
comments  on  whether  it  is  appropriate 
to  divide  eligible  antimicrobial  products 
in  Toxicity  Category  I  into  subcategories 
and,  if  so,  EPA  requests  suggestions  on 
reasonable  criteria  for  making  such  a 
distinction. 

Option  4  would  apply  the  same 
exclusion/inclusion  criteria  being 
considered  for  other  pesticides  to 
eligible  antimicrobials.  As  discussed  in 
Unit  m  of  this  docimient,  EPA  is 
considering  criteria  based  on  (1) 


classification  in  Toxicity  Categories  I  or 
II;  (2)  container  size:  and  (3) 
environmental  hazards  to  distinguish 
between  higher-risk  and  lower-risk 
pesticides.  Subjecting  a  larger  group  of 
higher-risk  pesticides  to  the  container 
standards  would  provide  more  benefits 
~  by  further  lowering  the  overall  risk  to 
man  and  the  environment  -  than  for 
options  2  and  3.  However,  EPA  rejected 
option  4  mainly  because  the  Agency 
believes  that  the  FQPA  amendment  to 
FIFRA  section  19(h)  indicates  a 
Congressional  intent  for  EPA  to  regulate 
eligible  antimicrobial  products 
differently  than  all  other  pesticide 
products.  In  particiilar,  the  standard  set 
for  subjecting  antimicrobial  products  to 
the  container  standeirds  by  FIFRA 
section  19(h)  is  "to  prevent  an 
unreasonable  adverse  effect  on  the 
environment."  On  the  other  hand,  the 
mandates  in  FIFRA  sections  19(e)  and 
(f)  establish  a  level  of  "safety,"  e.g., 
"safe  storage  and  disposal"  and  "safe 
use."  In  addition.  Congress's  revision  to 
section  19Ch)  indicates  that  Congress 
was  particularly  concerned  about  the 
economic  impacts  of  section  19(e)  and 
(f)  on  the  manufacture  and  use  of 
antimicrobial  pesticides.  Therefore,  EPA 
believes  that  Congress  intended  that 
eligible  antimicrobial  products  should 
not  be  regulated  unless  there  is  an 
extremely  serious  risk  to  himians  or  the 
environment  if  exposed  during  a 
container  incident,  as  there  would  be  for 
Toxicity  Category  I  products.  EPA 
believes  a  Toxicity  Category  I  product 
would  pose  a  serious  risk  in  such  a 
situation  regardless  of  whether  it  is 
classified  in  Toxicity  Category  I  because 
of  its  systemic  toxicity,  e.g.,  oral  or 
dermal  LDso  or  inhalation  LXZ^.  or 
because  of  its  eye  and/or  skin  effects. 

Because  of  the  many  questions  raised 
by  the  statutory  antimicrobial 
exemption,  it  is  instructive  to  review  the 
approach  EPA  is  considering  to 
implement  this  exemption.  The 
following  flow  chart  depicts  EPA's 
potential  approach  for  implementing  the 
antimicrobial  exemption  as  discussed 
above. 
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Is  tw  p«sticlde  included  in  the  definition  of 
'antimicrobial  pesticide'  as  defined  in  FIFRA  section 
2(min)? 


I 


Ym 


Is  the  antimicrobial  product  classified  in  at  least 
one  of  Ihe  following  nne  antimicrobial  product  use 
categones:  (1)  food  handling/storage 
•stablislimants  premises  and  equipment;  (2) 
commercial,  institutional,  arvJ  industrial  premises 
arxj  equipment;  (3)  residential  and  public  access 
premises;  (4)  medical  premises  and  equipment;  (5) 
materials  preservatives:  (6)  industrial  processes 
and  water  systems;  (7)  antitouling  coatings;  (8) 
wood  preservatives;  or  (9)  swimming  pools? 


Yes 


Is  the  antimicrobial  product  subject  to  regulation 
under  the  Resource  Conservation  and  Recovery 
Act  as  a  hazardous  waste  wtien  it  becomes  a 
waste? 


tte 


Does  tfie  pesticide  product  meet  the  criteria  of 
Toxicity  Catagory  I  as  set  out  in  40  CFR  Ise.lC 


No 


No 


No 


The  antimicrobM  exemplion 
doesn't  apply  to  thie  product. 
_f  Go  to  tho  genoral  scope  and 
appNcabUily  of  the  container 
standards. 


Ym 


Yes 


The  antinrierobial  pssticids 
product  is  subjset  to  the  Isbsl 
standards  and  the  nonroNlaMe 
eontainsr  raquirsntsnts  exespl 
for  the  residue  removal 
standard. 


No 


The  antimicrobial  pesticids 
product  is  exempt  from  aH 
rsquiremonts. 


Is  the  antimicrobial  pesticide 
product  used  in  swimming  pools? 


The  antimtcrobial  pesticide 
product  ie  subfect  to  al  of 
the  refillable  container 
standards. 


I 


Yes 


The  antimierobial  pssticids 
product  is  subiset  to  ths 
rsfiHaMs  eontainsr  standards 
sxespt  for  ths  serial  numbsr 
marWng,  one-way 
valvortampsr-evidant  dsvice, 
rslabsfing,  and  some 
rocerdkssping  roquirsmsnts. 


MLLMQ  CODE  asao-ao-c 

EPA  is  interpreting  the  antimicrobial 
pesticide  exemption  to  be  an  exemption 
firom  the  container  design  and  residue 
removal  standards  in  proposed  subpart 
F  for  nonrefillable  containers  and 
proposed  subpart  G  for  reHllable 
containers.  On  the  other  hand,  EPA  does 
not  intend  to  exempt  eligible 
antimicrobials  from  the  proposed 
container-related  labeling  requirements. 
EPA  believes  that  container  cleaning 
and  disposal  instructions  should  be 
included  on  the  labels  of  all  pesticides. 
As  described  in  Unit  III.C.4  of  this 
document,  it  is  necessary  for  pesticide 
containers  to  be  properly  emptied  and 
cleaned  prior  to  being  recycled  to 
protect  workers  who  handle  the 
recyclable  material  and  to  prevent 
releases  of  pesticides  to  the 
environment.  Because  containers  from 
all  segments  of  the  pesticide  industry, 
including  eligible  anlimicrobial 


products,  are  currently  being  recycled, 
container  cleaning  and  disposal 
instructions  are  needed  on  the  labels  of 
all  pesticides.  EPA  believes  that  section 
3  of  FIFRA  provides  the  Agency  with 
the  authority  to  require  cleaning  and 
disposal  instructions  on  the  labels  of 
eligible  antimicrobial  pesticides. 
Cleaning  and  disposal  instructions  were 
required  on  the  labels  of  eligible 
antimicrobial  products  as  part  of  the 
directions  for  use  before  FIFRA  section 
19(a)  was  added  in  1988. 

Decisions  on  the  label  requirements  to 
be  included  in  the  final  rule  will  be 
made  sepeuBtely  from  the  issues 
discussed  in  this  document.  When 
making  these  decisions,  EPA  will 
consider  all  the  conunents  received 
during  the  initial  public  comment 
period,  including  suggestions  for 
alternative  label  instructions  for 
household  and  institutional  pesticides. 


EPA  is  not  soliciting  further  comments 
on  the  specific  label  statements  and 
standards  proposed  in  1994. 

4.  Request  for  comments.  EPA 
requests  comments  on  the  approach 
under  consideration  for  determining 
that  an  eligible  antimicrobial  product 
must  be  subject  to  the  container 
standards  to  prevent  an  imreasonable 
adverse  effect  on  the  environment, 
specifically,  setting  classification  in 
Toxicity  Category  1  as  a  general 
criterion  and  requiring  these  eligible 
antimicrobial  pesticides  to  comply  with 
a  subset  of  the  container  standards,  as 
well  as  the  other  possible  approaches. 
EPA  also  solicits  conunents  on  the 
following  specific  questions. 

i.  Should  EPA  establish  general 
criteria  for  making  this  determination 
(such  as  classification  in  Toxicity 
Category  I)  or  should  such  a 
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determination  be  made  only  on  a  case- 
by-case  basis? 

ii.  If  general  criteria  should  be 
included,  is  the  criterion  being 
considered  appropriate  or  should  EPA 
establish  alternative  or  additional 
general  criteria,  such  as  classification  in 
Toxicity  Category  U,  a  provision  that 
accounts  for  environmental  risk,  and/or 
a  container  size  limit? 

iii.  Should  EPA  establish  a  detailed 
procedure  for  making  a  case-by-case 
determination  if  there  is  a  serious 
hazard  problem  related  to  the  containers 
of  a  specific  antimicrobial  product  or 
group  of  products?  Are  the  examples  of 
situations  where  EPA  might  make  such 
a  determination,  as  discussed  in  Unit 
IV.C.2.i  of  this  dociunent,  reasonable? 
What  other  situations  or  criteria  should 
EPA  use  in  making  a  decision  to  require 
a  specific  product  to  comply  with  the 
container  regulations? 

iv.  Is  it  appropriate  to  subject  eligible 
antimicrobial  products  to  only  a  subset 
of  the  container  requirements  as  set  out 
in  option  3? 

V.  Is  it  appropriate  for  EPA  to  divide 
eligible  antimicrobial  products  in 
Toxicity  Category  I  into  subcategories?  If 
so,  what  would  be  reasonable  criteria  for 
making  such  a  distinction? 

vi.  Should  eligible  antimicrobial 
pesticides  in  Toxicity  Categories  II,  m, 
and  IV  be  exempt  from  the  container- 


related  standards  only,  i.e.,  should  they 
be  required  to  comply  with  the  label 
standards?  If  eligible  antimicrobial 
pesticides  in  Toxicity  Categories  H,  ni, 
and  IV  should  be  exempt  from  the  label 
standards,  please  explain  why  these 
containers  do  not  need  to  be  properly 
cleaned  prior  to  being  disposed  of  or 
recycled. 

D.  Summary  of  Scope  Modifications  and 
the  Antimicrobial  Exemption 

As  described  in  Unit  IV.C.3  of  this 
document,  EPA  is  considering  different 
criteria  for  antimicrobial  pesticides  than 
for  all  other  pesticides  in  terms  of 
determining  whether  they  would  be 
subject  to  the  container  standards.  For 
antimicrobials  that  are  "eligible"  for 
exemption,  i.e.,  household,  industrial, 
and  institutional  antimicrobial 
pesticides  that  are  not  subject  to  RCRA, 
EPA  is  considering  requiring  those  that 
are  classified  in  Toxicity  Category  I  to 
comply  with  most  of  the  container 
standards.  EPA  has  determined  that 
eligible  antimicrobial  pesticides  that  are 
classified  in  Toxicity  Category  I  must  be 
subject  to  the  container  standards  (other 
than  the  noiuefillable  residue  removal 
standard  and,  for  antimicrobial  products 
used  in  swimming  pools,  some  of  the 
refillable  container  standards)  to 
prevent  an  uiueasonable  adverse  effect 
on  the  environment. 


For  all  pesticides  other  than  eligible 
antimicrobials,  EPA  is  considering 
applying  the  full  set  of  container 
standards  to  those  that  meet  at  least  one 
of  the  following  criteria:  Toxicity 
Category  I  classification.  Toxicity 
Category  II  classification,  container  size 
greater  than  or  equal  to  5.0  litns  for 
liquids  or  5.0  kilograms  for  solids,  or 
outdoor  use  pesticides  that  have  one  of 
the  specified  environmental  hazard 
statements  on  their  label.  EPA  has 
determined  that  pesticides  that  meet 
one  of  these  criteria  are  higher-risk  from 
a  container-release  point  of  view  and 
should  be  subject  to  the  container 
standards. 

Because  of  the  overlap  in  criteria 
being  considered  to  delineate  the 
antimicrobial  exemption  and  to  define 
the  general  scope  of  the  container 
standards,  it  is  useful  to  consider  how 
these  approaches  would  mesh  in  the 
final  rule.  The  following  table  5  sets  out 
which  pesticides  woidd  be  included  in 
the  contaiiier  regulations  (for  both 
nonrefillable  and  refillable  containers) 
and  which  would  be  exempt, 
considering  both  the  possible 
modifications  to  the  scope  and  the 
exemption  for  certain  antimicrobial 
pesticides.  Potential  alternative 
regulatory  text  that  is  being  consid^ed 
for  the  final  rule  is  provided  in  Unit  VII 
of  this  doomient. 


Table  5.— Summary  of  the  Scope  Modifications  and  the  Antimicrobial  Exemption 


General  Category 

Conditions  for  Inclusion  or  Exemption  ' 

Included 
or  Ex- 
empt?- 

Manufacturing  use  products 

Any  manufacturing  use  product  is  exempt  from  the  regulations. 

Exempt 

Antimicrobial  products  ttiat  are  eligible  for  exemption  and 
that  are  end  use  products. 

A  product  is  Induded  In  the  regulations  if  it  satisfies  all  of  the  following 
conditions: 

•  It  is  an  end  use  product 

•  It  Is  a  household,  industrial,  or  Institutional  antimicrobial  product  that 
is  not  a  hazardous  waste  when  disposed.. 

•  It  is  in  Toxicitv  Cateoorv  1           

Included 

■ 

[Note:  Although  these  products  are  Included  in  the  regulations,  they  are 
exempt  from  certain  specific  requirements,  such  as  the  residue  re- 
moval standard  for  nonrefillable  containers.  Also,  swimming  pool  pes- 
ticides in  this  category  are  exempt  from  some  of  ttte  refillable  con- 
tainer standards.]. 

A  product  Is  exempt  from  ttie  regulations  If  it  satisfies  all  of  the  fol- 
lowing conditions: 
•  It  is  an  end  use  oroduct            

Exempt 

• 

•  It  is  a  household,  industrial,  or  Institutonal  antimicrobial  product  that 
Is  not  a  hazardous  waste  when  disposed.. 

•  It  is  in  Toxicitv  Cateoorv  II  III  or  IV                    

All  other  end  use  products,  which  includes  the  following 
three  categories:  (1)  products  that  are  not  antimicrobial 
products;  (2)  antimicrobial  products  that  are  not  eligible 
for  exemption   because  they  are  hazardous  wastes 
when  disposed;  and  (3)  antimicrobial  products  that  are 
not  eligible  for  exemption  because  they  are  not  house- 
hold, industrial,  or  institutional  antimicrobial  products. 

A  product  is  included  in  the  regulations  if  it  satisfies  both  of  the  fol- 
lowing conditions: 

•  It  is  In  the  "all  other  end  use  products"  general  category 

•  It  is  In  Toxicity  Category  1  or  II «. 

IndiKled 
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Table  5.— Summary  of  the  Scxjpe  Moojrcatkdns  and  the  Antimicrobial  Exemption— Continued 


General  Category 

Conditions  for  Inclusion  or  Exemption  ■ 

Included 
or  Ex- 
empt? 2 

A  product  is  included  in  the  regulations  if  it  satisfies  ail  of  the  following 

conditions: 
•  It  is  in  the  "all  other  end  use  products"  general  category 

Included 

•  It  is  in  Toxicity  Category  III  or  IV 

•  It  is  in  a  container  whose  capacity  is  equal  to  or  greater  than  5  liters 
(1.3  gallons)  or  5  kilograms  (11  pounds).. 

< 

A  product  is  included  in  the  regulations  if  it  satisfies  all  of  the  following 

conditions: 
•  It  is  in  the  "all  other  end  use  products"  general  category 

Included 

•  It  is  in  Toxicity  Category  III  or  IV. 

•  It  is  in  a  container  whose  capacity  is  less  than  5  liters  or  5  kilograms. 

•  It  has  a  label  with  at  least  one  of  the  environmental  hazard  state- 
ments.. 

•  It  has  a  label  that  permits  outdoor  use 

- 

A  product  is  exempt  from  the  regulatbns  if  it  satisfies  all  of  the  fol- 
lowing conditions: 
•  It  is  in  the  "all  other  end  use  products"  general  category 

Exempt 

•  It  is  in  Toxicity  Category  III  or  IV. 

•  It  is  in  a  container  wt>ose  capacity  is  less  than  5  liters  or  5  kilograms. 

•  It  has  a  label  with  at  least  one  of  tfie  environmental  hazard  state- 
ments.. 

•  It  has  a  label  that  does  not  permit  outdoor  use 

A  product  is  exempt  from  the  regulations  if  it  satisfies  all  of  the  fol- 
lowing conditions: 
•  It  is  in  the  "all  other  end  use  products"  general  category 

Exempt 

•  It  is  in  Toxicity  Category  III  or  IV 

•  It  is  in  a  container  whose  capacity  is  less  than  5  liters  or  5  kilograms. 

•  It  has  a  label  without  any  of  the  environmental  hazard  statements 

^  This  column  lists  the  conditions  that  detennine  whether  a  product  is  included  in  the  regulations  or  is  exempt  from  the  regulations. 
2  This  column  provides  a  quk:k  indicatkxi  of  wtiether  the  products  described  in  the  previous  column  are  included  in  the  regulatk>ns  or  are  ex- 
empt from  ttie  regulations. 


E.  Request  for  Comments 

EPA  requests  conunents  on  the  overall 
approach  being  considered  for 
implementing  the  antimicrobial 
exemption  and  for  modifying  the  scope 
of  the  container  standards.  EPA  solicits 
comments  on  the  complexity,  clarity, 
and  appropriateness  of  the  approach 
and  on  potential  alternatives.  Also,  EPA 
requests  input  on  the  potential  impacts 
of  the  approach  being  considered,  i.e., 
how  many  pesticides  would  be 
excluded  and  how  many  would  be 
included. 

V.  Department  of  Transportation  (DOT) 
Packaging  Standards 

A.  Background  on  1994  Proposal 

The  third  issue  being  opened  for 
comment  in  this  document  is  a 
regulatory  approach  being  considered 
by  EPA  to  adopt  and  refer  to  the 
relevant  portions  of  the  DOT  Hazardous 
Materials  Regulations  (HMR). 

D\mng  the  public  comment  period, 
EPA  received  many  comments  that 
urged  EPA  to  be  consistent  with  the 
DOT  regidations.  Over  20  respondents, 
including  individual  companies  and 
trade  groups  from  the  pesticide 


registrant  and  container  manufacturing 
industries,  provided  commentary  on  the 
DOT  HMR  and  the  United  Nations 
(U.N.)  Recommendations  on  the 
Transport  of  Dangerous  Goods.  All  of 
the  commenters  agreed  that  EPA  should 
be  consistent  with  the  DOT  HMR  and 
the  U.N.  standards  in  terms  of 
definitions,  requirements,  and  testing. 
Respondents  argued  that  such 
consistency  would:  (1)  Facilitate 
compliance  because  the  industry  is 
already  familiar  with  the  DOT  and  U.N. 
standards;  (2)  eliminate  the  potential 
biu-den  of  complying  with  two  different, 
overlapping  regulatory  schemes;  and  (3) 
not  establish  additional  trade  barriers. 
Most  of  the  commenters  on  the  DOT 
issue  specifically  favored  the  use  of 
DOT'S  packing  group  III  criteria  as  the 
minimvun  standard  for  pesticide 
products  not  regulated  by  DOT  as 
hazardous  materials.  (Ref.  2) 

EPA  is  considering  incorporating  this 
suggestion  to  change  the  container 
regulations  by  adopting  and  referring  to 
the  DOT  packing  group  III  criteria. 
While  EPA  discussed  the  DOT 
standards  in  some  detail  in  the 
preamble  of  the  1994  proposal,  EPA  did 


not  specifically  discuss  the  approach  of 
adopting  and  referring  to  the  DOT  HMR 
in  the  final  rule.  Therefore,  EPA  is 
describing  the  approach  imder 
consideration  and  soliciting  comments 
in  this  document. 

B.  Regulatory  Option  Under 
Consideration 

Pesticides  that  are  classified  as  DOT 
hazardous  materials  would  continue  to 
be  packaged  in  accordance  with  the 
DOT  HMR.  Under  the  regulatory 
approach  being  considered  for  die  final 
rule,  EPA  would  cross-reference  the 
HMR,  so  EPA  could  enforce  these 
standards.  Pesticides  that  are  not 
classified  as  DOT  hazardous  materials 
would  be  required  to  be  packaged  in 
accordance  with  the  specified  packaging 
design,  construction,  and  marking 
standards  that  would  apply  to  a  DOT 
packing  group  III  material.  All 
pesticides,  regardless  of  DOT  hazardous 
material  classification,  would  have  to 
comply  with  additional  requirements 
for  pesticides  ("pesticide-specific 
requirements")  that  have  no  equivalents 
in  the  DOT  HMR,  e.g.,  a  standard  for 
minimizing  dripping.  In  addition,  EPA 
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is  considering  incorporating  a  provision 
to  provide  exceptions  for  pesticides  not 
classified  as  DOT  hazardous  materials 
that  would  be  similar  to  the  limited 
quantity  exceptions  in  the  DOT  HMR. 
Potential  regulatory  language  that  is 
being  considered  for  the  approach  of 
referring  to  and  adopting  the  DOT 
standards  is  provided  in  Unit  VII  of  this 
document. 

C.  Discussion 

1.  Adoption  of  the  DOT  standards. 
The  HMR  are  based  on  the  authority  in 
the  Federal  hazardous  materials 
transportation  law,  the  Hazardous 
Materials  Transportation  Act,  and  are 
found  in  49  CFR  Parts  171  through  180. 
The  HMR  establish  standards  governing 
a  wide  range  of  the  safety  aspects  of 
transportation,  including  requirements 
for  classification  of  materials,  packaging 
(including  manufacture,  continuing 
qualification,  and  maintenance),  hazard 
communication  (i.e.,  package  marking, 
labeling,  placarding,  and  shipping 
documentation),  transportation  and 
handling,  and  incident  reporting.  For 
the  piuposes  of  applying  DOT  standards 
to  pesticides  that  are  not  classified  as 
EKDT  hazardous  materials,  EPA  has 
focused  on  the  DOT  requirements  for 
package  design  (and  manufacture, 
continuing  qualification,  and 
maintenance)  and  package  marking, 
because  these  are  the  areas  that  overlap 
with  the  proposed  pesticide  container 
standards.  EPA  is  not  considering 
incorporating  the  HMR  standards  for 
labeling,  placarding,  shipping 
documentation,  transportation  and 
handling,  and  incident  reporting  for 
pesticides  that  are  not  classified  as  DOT 
hazardous  materials.  In  general,  these 
standards  are  outside  the  scope  of  the 
original  proposed  rule  for  pesticide 
containers  and  containment.  In  other 
words,  EPA  is  considering  referring  to 
and  adopting  only  a  subset  of  the  DOT 
HMR  for  pesticides  that  are  not 
classified  as  DOT  hazardous  materials. 

The  DOT  HMR  include  general 
packaging  requirements  that  address 
areas  such  as  compatibility,  closures, 
venting,  and  filling  limits.  The  HMR 
also  set  out  performance  standards  for 
packaging,  including  drop, 
leakproofiiess,  hydrostatic  pressure, 
stacking,  and  vibration  tests.  The 
stringency  of  these  tests  varies 
according  to  the  packing  group  (PG)  of 
the  material  being  transported.  The 
packing  group  represents  a  measure  of 
the  relative  hazards,  where  PG  I 
includes  materials  that  pose  a  relatively 
great  hazard  and  PG  III  includes 
materials  that  pose  a  relatively  minor 
hazard. 


Under  the  revisions  to  the  pesticide 
container  rule  being  considered, 
pesticides  that  are  classified  as  DOT 
hazardous  materials  would  continue  to 
be  packaged  in  accordance  with  the 
DOT  HMR.  Most  pesticides  that  are 
classified  as  DOT  hazardous  materials 
are  in  Packing  Group  III,  although  some 
are  in  PG  n  and  a  few  are  in  Packing 
Group!.  (Ref.  8)  Nothing  in  the 
pesticide  container  rule  would  change 
any  of  the  incorporated  DOT 
requirements  ~  if  a  pesticide  is 
categorized  as  a  PG  II  material,  it  would 
continue  to  have  to  meet  the  PG  II 
standards  and  likewise  for  pesticides  in 
PGIorPGin. 

Under  the  regulatory  approach  being 
considered,  pesticides  that  are  not 
classified  as  DOT  hazardous  materials 
would  be  required  to  be  packaged  in 
accordance  with  the  specified  packaging 
design,  construction,  and  marking 
standards  that  would  apply  to  a  DOT  PG 
ni  material.  Such  pesticides  would  not 
have  to  meet  the  DOT  standards  for 
labeling,  placarding,  or  shipping  papers 
which,  as  discussed  above,  are  outside 
the  scope  of  the  original  proposed 
container  regulations.  Specifically, 
pesticides  that  are  not  classified  as  DOT 
hazardous  materials  would  have  to 
comply  with  the  packaging  standards  in 
49  CFR  173.24, 173.24a,  173.24b, 
173.28, 173.203, 173.213, 173.240,  and 
173.241,  the  packaging  standards  and 
testing  requirements  in  49  CFR  part  178; 
and  the  continuing  qualification  and 
maintenance  requirements  in  49  CFR 
part  180.  EPA  would  retain  its 
independent  authority  to  enforce 
compliance  with  these  regulations  as 
with  any  other  regulations  promulgated 
under  FIFRA. 

2.  Include  pesticide-specific 
standards.  One  issue  involved  with  the 
regulatory  approach  imder 
consideration  is  whether  the  DOT 
package  design  and  marking  standards 
should  be  the  only  requirements  for 
pesticide  containers  or  whether  EPA 
should  promulgate  additional  standards 
that  apply  only  to  pesticide  containers. 
Some  of  the  commenters  on  the 
proposed  rule  implied  that  the  only 
standards  necessary  are  the  DOT 
standards  and  that  EPA  should  not  add 
any  additional  requirements.  EPA 
disagrees  with  this  assessment  and 
believes  that  it  is  appropriate  to 
promulgate  additional  pesticide-specific 
requirements  because  the  purposes  of 
the  two  sets  of  regulations  are  different. 

The  Hazardous  Materials 
Transportation  Act  provides  DOT  with 
the  authority  to  "issue  regulations  for 
the  safe  transportation  of  hazardous 
materials  in  intrastate,  interstate,  and 
foreign  commerce  ...  [that]  shall  govern 


any  aspect  of  hazardous  materials 
transportation  safety  which  the 
Secretary  of  Transportation  deems 
necessary  or  appropriate."  An  overall 
goal  of  this  law  is  "to  improve  the 
regulatory  and  enforcement  authority  of 
the  Secretary  of  transportation  to  protect 
the  Nation  adequately  against  the  risks 
to  life  and  property  which  are  inherent 
in  the  transportation  of  hazardous 
materials  in  commerce." 

Section  19  of  FIFRA  gives  EPA  a 
much  broader  mandate  for  addressing 
pesticide  containers.  Section  19(e) 
requires  EPA  to  promulgate  "regulations 
for  the  design  of  pesticide  containers 
that  will  promote  the  safe  storage  and 
disposal  of  pesticides."  This  section 
further  specifies  that  the  regulations 
ensure  that  containers  accommodate 
procedures  used  for  the  removal  of 
pesticides  and  facilitate  the  safe  use, 
safe  disposal,  safe  refill,  and  safe  reuse 
of  the  containers.  In  addition,  section 
19(f)  requires  EPA  to  "promulgate 
regulations  prescribing  procedures  and 
standards  for  the  removal  of  pesticides 
from  containers  prior  to  disposal." 

EPA  believes  the  broader  mandate  in 
FIFRA  justifies  the  approach  of 
requiring  that  pesticides  meet  certain 
pesticide-specific  requirements  in 
addition  to  the  DOT  standards.  In  the 
regulatory  option  under  consideration, ' 
EPA  would  not  include  in  the  final 
regulations  a  proposed  FIFRA-specific 
container  standard  if  there  was  an 
equivalent  DOT  standard  (e.g.,  the  drop 
test  for  minibulks).  EPA  would  merely 
incorporate  the  equivalent  DOT 
standard.  However,  EPA  would  retain 
other  proposed  standards  (e.g.,  the 
container  dispensing  standards  to 
minimize  dripping  and  to  require 
pouring  in  a  continuous,  coherent 
stream)  that  did  not  have  equivalent 
DOT  standards. 

Therefore,  all  pesticides  that  would  be 
subject  to  the  pesticide  container 
regulations  -  regardless  of  whether  or 
not  they  are  classified  as  DOT 
hazardous  materials  ~  would  have  to 
comply  with  both  the  DOT  HMR 
requirements  incorporated  into  EPA's 
regulations  and  the  pesticide-specific 
requirements  in  the  final  pesticide 
container  rule. 

Table  6  categorizes  the  proposed 
pesticide  container  "design"  and 
marking  requirements  according  to 
whether  or  not  the  DOT  HMR  have  an 
equivalent  standard.  The  table  is 
included  only  to  provide  a  general  idea 
of  the  proposed  requirements  that  EPA 
may  replace  in  the  final  rule  with  DOT 
standards  and  those  proposed  standards 
that  EPA  would  retain  as  pesticide- 
specific  requirements.  EPA  is  not 
soliciting  further  comments  on  the 
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proposed  pesticide  container  standards 
listed  in  the  table,  except  regarding  the 
extent  to  which  DOT  standards  are 


appropriate  equivalents  to  such 
standards.  EPA  has  considered  the 
comments  previously  submitted  on 


these  proposed  requirements  and  will 
continue  to  do  so  as  the  final  rule  is 
developed. 


Table  6.—  Comparison  of  the  Proposed  Container  Standards  with  the  DOT  Requirements 


Proposed  Pesticide  Container  Requirement 


Proposed  40  CFR 

Equivalent  49 
CFR  Cite 

165.102(b) 
165.102(c)(2) 

173.24(b) 

173.24(e) 

178.3(a) 

178.503(a) 

165.102(d)(3) 

173.24(f) 

165.111 

178.2(a)(2) 

165.114 

178.601(1) 

165.124(b) 

178.3(a) 

178.503(a) 

178.703 

165.124(c) 

173.24(b) 

173.24(e) 

178.704 

165.124(d) 

178.603 
178.803 
178.810 

165.125 

178.602 
,    178.603 

165.126 

178.2(a)(2) 

165.128 

178.601(1) 
178.801(1) 

165.134(e) 

173.28 
180.352 

165.134(f) 

no  time  Hmit 

165.102(c)(1) 

none 

165.102(d)(1) 

none 

165.102(d)(2) 

none 

165.102(e) 

none 

165.104 

none 

165.124(b) 

none 

165.125(e) 

none 

165.124(f) 

none 

Proposed  Pesticide  Container  Standards  witti  DOT  Equivalents 
Nonrefillat>les:  Container  integrity/compatibility  

Nonrsfillables:  Marking  -  container  material  '. 

Nonrefillables:  Dispensing  -  reclose  securely 

Nonrefiltat)tes;  Certification ^ '. 

htonrefillabtes:  Recordkeeping^ 

Refillables:  Marking  other  than  serial  number  and  EPA  statement  

Refillat)les:  Minitxjik  container  integrity ., 

ReflHables:  Drop  test  for  minibulk  containers .*. 

Refillabies:  Drop  test  methodotogy 

Refillables:  Certificattoni  '.. 

Refillabies:  Recordkeeping^ 

Refillables:  lnspectk>n  prior  to  refill 

Refillables:  Age  of  plastic  liquid  minibulk 

Proposed  Pestk:kJe  Container  Standards  without  DOT  Equivalents 

NonrefHIables:  Mariung  -  EPA  registratk)n  no „ 

Nonrefillables:  Dispensing  -  minimize  glugging 

Nonrefillables:  Dispensing  -  no  dripping 

Nonrefillables:  Standardized  closures 

Nonrefillat}les:  Residue  removal  standard ..; „ 

Refillabies:  Martdng  -  serial  number  and  EPA  statement 

Refillables:  Apertures 

Refillabies:  Bulk  container  stanctards 

^  The  DOT  HMR  include  provisions  for  certification  and  recordkeeping  for  the  standards  in  the  HMR. 
proposed  certifk:ation  and  recordkeeping  requirements  for  the  pesticide-specific  requirements. 


However,  EPA  may  choose  to  retain  the 


The  proposed  "procedural" 
requirements  for  registrants  and  refiUers 
in  proposed  40  CFR  165.130, 165.132, 
165.134,  and  165.136  are  not  included 
in  the  table  because  they  are  not 
container  design  or  marking 
requirements.  These  four  sections 
would  establish  requirements  for 
registrants  to  develop  and  provide 
certain  documents  to  refiUers,  for 
refiUers  to  obtain  these  documents  and 
follow  specified  container  handling 
procedures,  and  for  both  registrants  and 
refiUers  to  maintain  records.  Under  the 
approach  being  considered  for  the  final 
rule,  EPA  would  generaUy  retain  these 
procedural  standards  in  the  final  rule. 


However,  some  of  the  requirements, 
such  as  the  registrants  providing 
refiUers  a  Ust  of  acceptable  containers 
which  would  be  identified  by  the 
container  manufacturer  and  model 
niunber,  may  need  to  be  modified  to 
mesh  with  the  revisions. 

3.  Limited  quantity  exception.  The 
HMR  include  exceptions  from  portions 
of  the  overall  regulatory  scheme  in 
certain  situations,  e.g.,  for  damaged 
packages  placed  in  salvage  dnmis  (49 
cm  173.3),  for  small  quantities  of 
hazardous  materials  (49  CFR  173.4),  and 
for  the  shipment  of  waste  materials  (49 
CFR  173.12).  Also,  the  regulations  in  49 
CFR  173.150  -  173.156  set  out  limited 


quantity  and  consimier  commodity 
exceptions  for  different  hazard  classes 
and  divisions.  The  limited  quantity 
exceptions  provide  relief  from  some  of 
the  HMR  requirements,  specifically  the 
labeling  requirements  (imless  the 
package  is  transported  by  aircraft),  the 
packaging  standards  and  testing 
requirements  in  49  CFR  part  178,  and 
the  placarding  provisions.  Also,  if  a 
limited  quantity  meets  the  definition  of 
"consumer  commodity,"  reUef  from  the 
shipping  paper  requirements  is 
provided  in  many  cases. 

In  the  HMR,  the  size  of  packages  that 
are  eligible  for  limited  quantity 
exceptions  varies  according  to  the 
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hazard  class  (e.g.,  Class  8),  hazard 
division  (e.g..  Division  6.1),  and,  in 
some  cases,  the  packing  group  of  the 
material.  The  DOT  limited  quantity 
exceptions  generally  provide  regulatory 
relief  from  the  HMR,  although  they  do 
add  some  requirements.  First,  the 
exceptions  only  apply  to  combination 
packaging  (e.g.,  four  plastic  jugs  in  a 
cardboard  box).  Second,  the  packaging 
must  comply  with  the  general  packaging 
standards  in  49  CFR  173.24.  Third,  the 
package  cannot  exceed  30  kilograms  (66 
pounds)  gross  weight. 

Pesticides  already  regulated  imder 
DOT'S  hazardous  materials  regulations 
as  Packing  Group  I,  n  or  m  materials 
shall  be  subject,  under  EPA's  FIFRA 
r^ulations,  to  the  same  limited  quantity 
exception  to  which  they  are  subject 
under  DOT's  regulations.  For  pesticides 
not  already  regulated  under  DOT's 
regulations,  EPA  is  considering 
incorporating  the  relevant  parts  of  the 
limited  quantity  exception  in  49  CFR 
173.15^for  Class  9  hazardous  materials 
(miscellaneous  hazardous  materials) 
into  the  final  pesticide  container  nde. 
Based  on  amendments  made  by  EK3T  in 
1996,  the  package  sizes  eligible  for  the 
Class  9  limited  quantity  exceptions  are 
those  that  are  less  than  5.0  liters  (1.3 
gallons)  for  liquids  and  less  than  5.0 
kilograms  (11  poimds)  for  solids.  The 
purposes  of  incorporating  a  DOT  limited 
quantity  exception  are  to  maintain 
consistency  with  the  HMR  and  to 
provide  regulatory  reUef  for  relatively 
small  quantities  of  pesticides. 

EPA  is  considering  using  the  Class  9 
limited  quantity  exception  for  pesticides 
not  previously  covered  by  DOT 
regulations  for  several  reasons.  First, 
Class  9  includes  miscellaneous 
hazardous  materials,  which  are  defined 
in  49  CFR  173.140  to  be  materials  that 
pose  a  hazard  during  transportation  but 
don't  meet  the  definition  of  any  other 
hazard  class.  Pesticides  that  have  not 
previously  been  covered  by  DOT's 
hazardous  materials  regulations  (i.e., 
that  are  not  classified  as  DOT  hazardous 
materials)  logically  fit  into  such  a 
grouping.  Second,  DOT  has  generally 
placed  hazardous  materials  that  are 
defined  as  DOT  hazardous  materials  as 
a  result  of  EPA  regulation  (e.g. 
hazardous  substances  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  and  hazardous  wastes  uinder  RCRA) 
into  Class  9.  Therefore,  EPA  would  be 
following  DOT  precedent  by  regulating 
these  pesticides  consistendy  with  many 
other  Class  9  hazardous  materials. 

Under  the  regulatory  approach  being 
considered,  EPA  would  be  applying 
only  the  DOT  packaging  and  marking 
standards  to  pesticide  containers  —  not 


the  DOT  labeling,  placarding,  and 
shipping  paper  requirements.  Therefore, 
only  the  "relevant  parts"  of  the  limited 
quantity  exception  would  need  to  be 
incorporated  ~  not  the  provisions  that 
relate  to  DOT  labeling,  placarding,  and 
shipping  paper  standards.  Also,  EPA 
beUeves  it  is  unnecessary  to  incorporate 
the  consumer  commodity  exception  (as 
opposed  to  the  limited  quantity 
exception)  because  the  only  additional 
reUef  provided  by  a  consumer 
conunodity  exception  is  from  the 
shipping  paper  requirements. 

4.  EPA  modification.  The  regulatory 
text  under  consideration  (in  Unit  VII  of 
this  document)  includes  a  provision  that 
woiUd  allow  EPA  to  modify  or  waive 
the  requirements  of  the  regulatory 
section  that  refers  to  and  adopts  the 
DOT  requirements  if  a  person  provides 
an  application  for  exemption  to  the 
Director  of  the  Office  Pesticide  Programs 
that  contains  data  showing  that  the 
alternative,  i.e.,  the  partial  or  modified, 
set  of  standards  achieves  a  level  of 
safety  that  is  at  least  equal  to  that 
specified  in  the  requirements  of  this 
section.  This  provision  is  included  to 
provide  flexibiUty  in  cases  where,  for 
some  reason,  a  container  could  not  meet 
all  of  the  DOT  packing  group  III 
standards,  but  would  still  function 
safely  and  adequately  during  the  use, 
handling,  cleaning,  and  disposal  of  the 
pesticide  container. 

The  DOT  standards  provide  the 
regulated  industry  with  a  similar 
opportunity  to  obtain  adnunistrative 
relief  from  the  Hazardous  Materials 
Regulations  through  an  exemption 
process  described  in  49  CFR  part  107. 
DOT  receives  applications  for 
exemptions  and  grants  exceptions  if  the 
situations  meet  the  criterion  of 
equivalent  levels  of  safety  or  levels  of 
safety  consistent  with  the  public  interest 
and  the  policy  of  the  Hazardous 
Materials  Transportation  Act.  For 
example,  in  a  Federal  Register  notice 
(Ref.  9),  DOT  announced  the  actions 
taken  on  exemptions  from  Jidy  1997 
through  December  1997,  which 
included  granting  32  modification 
exemptions,  48  new  exemptions  and  39 
emergency  exemptions,  denying  seven 
exemption  appUcations,  and  having 
seven  exemption  applications 
withdrawn. 

It  is  essential  for  EPA  to  incorporate 
a  modification  process  into  its 
regulations  to  prevent  EPA  regulations 
from  being  less  flexible  than  the  DOT 
requirements,  which  would  happen  if 
DOT  granted  an  exemption  for  a 
pesticide  and  EPA  did  not  have  a 
mechanism  to  provide  the  same  relief. 
EPA  anticipates  that  the  modification 
process  woidd  be  used  predominantly 


to  maintain  consistency  with 
exemptions  granted  by  DOT  that  affect 
pesticides,  although  ^A  would 
maintain  its  authority  to  deny  an 
exemption,  even  where  EKDT  has 
granted  an  exemption,  if  EPA  could  not 
find  that  an  exemption  was  appropriate 
under  FIFRA  and  its  regulations.  On  the 
other  hand,  EPA  could  choose  to 
implement  the  modification  provision 
for  technical  reasons,  if  a  registrant  can 
show  that  the  modified  or  more  limited 
set  of  standards  achieves  a  level  of 
safety  that  is  at  least  equal  to  the  full  set 
of  incorporated  DOT  requirements. 

EPA  believes  the  draft  modification 
provision  is  sufficient  because  of  the 
interaction  between  the  Agency  and 
pesticide  registrants,  despite  the  fact  it 
is  significantiy  less  detailed  than  the 
DOT  exemption  process.  However,  EPA 
is  considering  the  option  of  adopting  a 
more  detailed  exclusion  process  in  die 
final  rule  if  the  Agency  concludes  that 
a  general  provision  would  not  be 
adequate,  based  on  comments  or 
information  received  during  the 
comment  period. 

5.  Providing  notice  to  the  public.  The 
regulatory  text  imder  consideration  (in 
Unit  Vn  of  this  document)  also  includes 
a  provision  that  says  EPA  will  provide 
notice  to  the  public  in  the  Federal 
Register  if  DOT  proposes  to  change  any 
of  the  regulations  that  are  incorporated 
in  EPA's  pesticide  container  regulations. 
The  intent  of  this  provision  is  to  ensuire 
that  the  pesticide-related  regulated 
community  is  notified  of  regulatory 
modifications  being  considered  by  DOT, 
since  the  i}esticide  industry  may  not 
regularly  monitor  DOT's  regulatory 
activity. 

6.  Aitemative  approach.  Under  the 
regulatory  approach  being  considered 
for  the  final  rule,  EPA  would  refer  to 
and  adopt  the  full  HMR  for  pesticides 
that  are  classified  as  DOT  hazardous 
materials.  Specifically,  §  165.102(b)(1) 
of  the  potential  aitemative  regulatory 
language  includes  the  following 
statement:  "Pesticide  products  that  meet 
the  definition  of  a  hazardous  material  in 
49  CFR  171.8  shall  be  packaged  as 
required  by  49  CFR  parts  171-180."  EPA 
believes  this  approach  is  advantageous 
because  EPA  could  enforce  the  DOT 
standards  for  pesticides  that  are  DOT 
hazardous  materials. 

However,  EPA  is  considering  not 
expUcitiy  stating  in  its  regulations  that 
pesticides  that  are  DOT  hazardous 
materials  must  comply  with  the  DOT 
HMR.  EPA  requests  comments  on 
whether  the  Agency  should  simply 
include  a  reference  to  the  DOT  HMR, 
such  as  "Pesticide  products  that  meet 
the  definition  of  a  hazardous  material  in 
49  CFR  171.8  are  subject  to  the 
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requirements  of  49  CFR  parts  171-180." 
Another  alternative  would  be  to  cite 
only  the  portions  of  the  HMR  that 
pesticides  that  are  not  classified  as  DOT 
hazardous  materials  would  have  to 
comply  with. 

Under  the  regulatory  approach  being 
considered  for  the  final  rule,  pesticides 
that  are  not  classified  as  DOT  hazardous 
materials  would  be  required  to  be 
packaged  in  accordance  with  the 
specified  packaging  design, 
construction,  and  marking  standards 
that  would  apply  to  a  DOT  packing 
group  in  material.  EPA  believes  this 
approach  would  be  the  most 
straightforward  in  terms  of  compliance 
by  the  regulated  industry  and 
enforcement  by  the  appropriate 
governmental  agencies.  The  pesticide 
registrants  and  enforcement  officials 
could  rely  on  the  marking  indicating 
compliance  with  the  packing  group  m 
standards. 

EPA  considered  but  rejected  an 
alternative  approach  specifying  that 
pesticides  that  are  not  classified  as  DOT 
hazardous  materials  would  be  required 
to  be  packaged  in  containers  that  are 
capable  of  meeting  the  specified 
packaging  design,  construction,  and 
some  of  the  marking  standards  that 
would  apply  to  a  DOT  packing  group  ni 
material.  Under  this  approach,  the 
containers  would  not  actually  have  to  be 
marked  to  indicate  compliance  with  the 
PG  in  standards.  This  would  eliminate 
the  need  to  comply  with  some  of  the 
continued  maintenance  and  production 
testing.  However,  to  make  this  approach 
work  logistically,  EPA  would  have  to 
specify  some  recordkeeping  so  the 
Agency  could  determine  that  the 
containers  were  capable  of  meeting  the 
PG  III  standards  and  require  some 
marking,  such  as  "Meets  EPA  standards 
for  refiUable  containers",  to  provide  an 
indicator  of  compliance  to  enforcement 
officials.  Standards  similar  to  these  two 
provisions  were  included  in  the 
proposal  and  were  strongly  criticized  by 
commenters,  who  opposed  standards 
that  would  create  a  different  framework 
and  set  of  packaging  standards  for 
accomplishing  the  same  goals  as  the 
existing  DOT  standards. 

D.  Request  for  Comments 

EPA  requests  conunents  on  the 
regulatory  approach  discussed  above  for 
revising  the  pesticide  container 
regulations  to  refer  to  and  adopt  the 
DOT  HMR  packaging  and  marking 
standards.  In  addition  to  general 
comments,  EPA  solicits  comments  on 
the  following  questions  and  issues: 

(1)  Is  it  clear  which  portions  of  the 
DOT  HMR  would  be  referred  to  and 
adopted? 


(2)  Does  the  sample  regulatory  text  in 
Unit  VII  of  this  document  accomplish 
EPA's  intent? 

(3)  Is  the  approach  of  incorporating 
the  Class  9  limited  quantity  exception 
appropriate? 

[4]  The  regulatory  option  under 
consideration  would  expand  the 
number  of  tests  containers  are  required 
to  meet.  Under  the  original  1994 
proposal,  nonrefiUable  containers 
weren't  subject  to  any  of  the  DOT 
performance  tests  and  minibulks  were 
subject  to  a  drop  test  only.  Despite  the 
large  increase  in  potentially  applicable 
testing  requirements,  EPA  believes 
referring  to  and  adopting  the  DOT  HMR 
PG  III  standards  would  not  greatly 
increase  the  economic  burden  of  the 
regulations  because:  (i)  Many  pesticide 
products,  including  an  estimated  one- 
third  of  all  agricultural  products,  are 
classified  as  DOT  hazardous  materials 
(Ref.  8);  (ii)  many  other  pesticides  are 
packaged  in  containers  that  meet  the 
DOT  PG  in  standards,  even  though  it 
isn't  required;  and  (iii)  the  container 
and  pesticide  manufacturing  industries 
are  famihar  with  the  DOT  regulations.  Is 
EPA's  assessment  that  there  would  only 
be  a  relatively  minor  cost  increase 
attributed  to  the  regulatory  approach 
being  considered  accurate?  EJPA  also 
requests  specific  information  about  the 
potential  economic  impacts  of  referring 
to  and  adopting  the  DOT  PG  lU 
standards,  such  as  the  costs  of 
conducting  the  leakproofiiess, 
hydrostatic  pressure,  stacking,  and  drop 
testing. 

(5)  In  general,  the  proposed 
regulations  would  apply  to  all  types  of 
packaging,  including  but  not  Umited  to 
rigid  (plastic  and  steel)  containers, 
paper  and  plastic  bags,  and  water- 
soluble  packaging,  although  specific 
requirements  would  apply  to 
appropriate  subsets  of  these  container 
types.  Under  the  regulatory  approach 
discussed  in  this  document,  EPA  would 
require  all  types  of  pesticide  containers 
to  meet  the  DOT  PG  m  standards.  EPA 
believes  that  it  may  be  easier  for  some 
kinds  of  packaging,  e.g.,  rigid  plastic  or 
steel  containers,  to  comply  with  the 
DOT  PG  m  standards  than  for  other 
types  of  containers,  e.g.,  bags  or  water- 
soluble  film.  EPA  requests  comments 
about  whether  the  ease  of  complying 
with  the  DOT  PG  HI  standards  varies 
according  to  the  container  type  and 
whether  certain  kinds  of  packaging  may 
be  disproportionately  impacted. 

(6)  Is  the  provision  that  would  allow 
EPA  to  modify  or  waive  the 
requirements  referring  to  and  adopting 
the  DOT  requirements  sufficient  or 
should  EPA  include  a  more  detailed 
exemption  provision? 


t7)  Should  EPA  adopt  any  of  the 
alternative  approaches  discussed  in 
Unit  V.C.6  of  this  document  instead  of 
the  preferred  approach  discussed  in 
Units  V.B  and  V.C.I  -  V.C.5  of  this 
document? 

VI.  Proposed  Definition  of  Small 
Business  Used  in  Impact  Analysis 

As  discussed  in  Unit  U.A.  of  this 
document,  section  601(3)  of  the  RFA 
establishes  as  the  default  definition  of 
small  business  the  SBA  size  standards, 
which  are  primarily  intended  to  define 
whether  a  business  entity  is  eligible  for 
government  programs  and  preferences 
reserved  for  small  businesses  (13  CFR 
121.101).  Section  601(3)  of  the  RFA  also 
allows  an  agency  to  establish  an 
alternate  definition  of  small  business 
after  consultation  with  the  SBA  Office 
of  Advocacy  and  after  notice  and  an 
opportimity  for  public  comment. 

In  the  regulatory  impact  analyses 
(RIA)  and  the  initial  regulatory 
flexibility  analyses  for  the  1994 
proposed  rule  (Ref.  10  and  11),  EPA 
used  alternate  definitions  of  small 
business  for  identifying  the  potentially 
affected  small  entities.  The  alternate 
definitions  were  presented  in  these  ' 
analyses,  but  EPA  did  not  specifically 
solicit  comment  on  these  alternate 
definitions  in  conjunction  with  the  1994 
proposed  rule.  EPA  is,  therefore, 
specifically  seeking  conmient  on  the 
establishment  of  these  alternate 
definitions  for  use  in  identifying  small 
pesticide  formulators,  small 
agrichemical  dealers,  and  smaU 
independent  custom  (aerial  and  ground) 
applicators  for  analytical  purposes 
related  to  this  rulemaking.  These 
alternate  definitions  are  only  used  for 
analytical  purposes  and  do  not  in  any 
way  affect  the  scope  or  any  other 
provision  of  the  proposed  rule. 

The  following  discussion  provides 
additional  information  about  the 
alternate  definitions  that  EPA  used  in 
the  regulatory  flexibility  analysis  for  the 
1994  proposed  rule. 

A.  Overview  of  the  Alternate  Definitions 
for  Use  in  the  Analysis 

As  described  in  Unit  LA.  of  this 
docimient,  the  three  major  industry 
sectors  that  would  be  affected  by  the 
pesticide  container  and  containment 
rule  are  pesticide  formulators,    - 
agrichemical  dealers,  and  independent 
custom  (aerial  and  ground)  applicators. 
The  SBA,  at  13  CFR  part  121,  defines  a 
small  business  as  having: 

•  500  or  fewer  employees  for  pesticide 
formulators  (SIC  2879) 

•  100  or  fewer  employees  for 
agrichemical  dealers  (SIC  5191) 
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•  Maximum  revenues  of  $5.0  million 
for  independent  applicators  (SIC  0721) 

In  analyzing  the  potential  impacts  of 
the  1994  proposed  rule,  EPA 
detennined  that  it  was  appropriate  to 
use  alternate  definitions  to  assess  the 
potential  impacts  on  small  pesticide 
formulators,  small  agrichemical  dealers, 
and  small  independent  custom  (aerial 
and  ground)  applicators.  EPA's 
alternative  definitions  of  small 
businesses  for  pesticide  formulators, 
agrichemical  dealers,  and  independent 
commercial  pesticide  applicators  are 
given  in  the  following  table  7.  SBA's 
definitions  are  also  provided  in  the  table 
for  the  purposes  of  comparison. 

Table  7.— Comparison  of  the  Defi- 
nitions OF  Small  Businesses  to 
Use  in  Analyzing  Impacts 


Table  7.— Comparison  of  the  Defi- 
nitions OF  Small  Businesses  to 
Use  in  Analyzing  Impacts— Con- 
tinued 


Definition  of  Small  Busi- 
ness 

Industry  Sector 

SBA  defini- 
tion (13 
CFR  part 
121) 

Proposed 
EPA  defini- 
tion 

Agrichemical 
dealers. 

Independent  com- 
mercial applica- 
tors^ 

100  or 
fewer 
employ- 
ees. 

Maximum 
revenues 
of  $5.0 
million. 

t  to  9  em- 
ployees 

One  plane 
and 

$93,750 
in  sales 

Definition  of  Small  Busi- 
ness 

Industry  Sector 

SBA  defini- 
tion (13 
CFR  part 
121) 

Proposed 
EPA  defini- 
tion 

Pesticide  fomiula- 
tors. 

500  or 
fewer 
employ- 
ees. 

1  to  19  em- 
ployees 

^  Profiles  of  small,  medium,  and  large  facili- 
ties were  developed  for  aerial  applicators  but 
not  for  ground  applicators,  because  not 
enough  information  was  available  to  profile 
ground  applicators. 

B.  Discussion 

After  careful  consideration  of  the  SBA 
small  business  definitions  for  the  three 
industry  sectors,  EPA  determined  that  it 
was  appropriate  to  use  alternate 
definitions  of  small  business.  As 
indicated  previously,  the  SBA  size 
standards  are  primarily  intended  to 
define  whether  a  business  entity  is 
eligible  for  government  programs  and 
preferences  reserved  for  small 


businesses  (13  CFR  121.101).  with  the 
objective  "to  ensure  that  a  concern  that 
meets  a  specific  size  standard  is  not 
dominant  in  its  field  of  operation."  (13 
CFR  121.102(b)).  See  section  632(a)(1)  of 
the  Small  Business  Act.  Under  SBA's 
definitions,  all  agrichemical  dealers,  all 
independent  commercial  applicators, 
and  nearly  all  pesticide  formulators 
would  be  considered  small  businesses. 
When  assessing  the  potential  impacts  on 
small  entities,  however,  EPA  believes 
that  it  is  important  to  ensure  that  the 
definition  of  small  business  is  not  as 
broad.  EPA  is  concerned  that  using  an 
overly  broad  definition  of  small 
business  in  the  analysis  may  cause 
potentially  significant  economic 
impacts  on  smaller  focilities  to  be 
camouflaged  when  combined  with 
information  about  potential  impacts  on 
those  facilities  that  meet  the  SBA  size 
standard  for  small  business,  but  which 
are  not  typical  of  a  small  business  in 
that  industrial  sector.  For  example,  a 
small  pesticide  formulator  with  1  to  19 
employees  is  goii^  to  have  significantly 
different  sales  and  profits  than  a 
formulating  facility  with  over  100 
employees.  To  account  for  such 
differences.  faciUties  in  the  pesticide 
formulating,  agrichemical  dealer,  and 
independent  applicator  industries  were 
profiled  as  small,  medium  or  large,  as 
summarized  in  the  following  table  8. 


Table  8.—  Profile  of  Small,  Medium,  and  Large  Business  Categories  Used  in  the  Impact  Analysis 


Industry  sector/size 


Pesticide  formulators 

Small ..•" : 

Medium 

Large  

Agrichemical  dealers 

Small  

Mediufn 

Large 

Independent  applicators^ 

Small  ..._ 

Medium  

Large 


Definition  of  category 


1  to  19  employees  

20  to  99  employees  

100  to  2,499  employees 


1  to  9  employees  .... 
10  to  49  employees 
50  to  99  employees 


1  plane  and  $93,750  in  sales  

2  to  4  planes  and  $375,000  in  sales  

S  or  more  planes  and  $750,000  in  sales 


Numt>er  of 
facilities 


172 
81 
24 

12.991 

3.623 

181 

780 

1.120 

100 


Percent  of 
facilities 


62 

29 

9 

77 
22 

1 

39 

56 

5 


1  Profiles  of  small,  medium,  and  large  facilifies  were  developed  for  aerial  applicators  but  not  for  ground  applicators,  because  not  enough  infor- 
mation was  available  to  profile  ground  applicators. 


In  considering  the  analysis  of  the 
1994  proposed  rule  on  pesticide 
formiil^tors.  the  RIA  defined  a  number 
of  "representative"  facilities,  with 
different  financial  characteristics  (e.g.. 
sales,  net  profit  before  tax,  and  tax  rate) 
and  varying  operating  characteristics 
(number  of  employees,  filling  lines,  and 
formulations).  The  RIA  then  evaluated 
the  impacts  of  three  different  regulatory 
options  on  a  small  and  mediimi-sized 


representative  facility  in  each  of  the  four 
different  pesticide  markets  (agricultural, 
industrial,  institutional,  and  household] 
and  on  four  different  kinds  of  large 
representative  facilities  in  the 
agricultural  market.  For  each  regulatory 
option,  the  RIA  also  considered  two 
different  implementation  scenarios  for 
the  nonrefilable  residue  removal 
standard.  Based  on  the  regulatory 
flexibility  analysis  prepared  for  the  1994 


proposed  rule,  Table  9  provides  a 
summary  illustration  of  the 
representative  facilities  that  might  be 
significantly  impacted  under  the 
different  regulatory  options  and 
implementation  scenarios  presented  in 
the  1994  proposed  rule. 

Table  9  below  shows  that,  for  the 
options/scenarios  identified  in  the 
analysis  with  a  potential  for  significant 
impacts,  the  small  representative 
facilities  are  more  likely  to  have  these 
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impacts  than  the  medium  or  large 
facilities.  If  EPA  bad  evaluated  the 
impact  of  the  proposed  regulations  on 
only  medium  or  large  facilities  (based 
on  an  "average"  small  business  under 
SBA's  definition),  the  potential  impacts 
on  these  small  companies  might  not 
have  been  identified  as  clearly  in  the 
analysis. 


The  initial  regulatory  flexibility 
analysis  identified  residue  removal 
testing  as  the  most  critical  variable 
affecting  EPA's  small  formulators.  The 
proposed  regulations  addressed  this 
issue  in  several  ways.  First,  the  proposal 
made  allowances  for  using  residue 
removal  test  data  from  similar  products 
and  containers  as  documentation  that 
another  container/formulation 


combination  meets  the  residue  removal 
standard  (i.e.,  implementation  scenario 
1).  Second,  the  regulations  include  a 
provision  for  obtaining  a  waiver  from 
the  residue  removal  standard.  The 
regulatory  flexibility  analysis  also 
describes  an  alternative  to  increase  the 
compliance  period  for  residue  removal 
testing,  although  this  alternative  was  not 
included  in  the  proposed  rule. 


Table  9.— REPRESEhrrATivE  Facilities  that  would  be  Significantly  Impacted  by  the  Proposed  Pesticide 

Container  Regulations^ 


Representative  Fa- 
cility by  Market 
and  Size 

sQption  1 

2  Option  2 

2  Option  3 

3  Scenario  1 

3  Scenario  2 

3 Scenario  1 

3  Scenario  2 

3 Scenario  1 

3  Scenario  2 

Small  agricultural 
facility 

X 

X 

X 

Small  industrial  fa- 
cility   

X 

X 

X 

Small  institutional 
facility 

X 

X 

X 

Small  household 
facility 

X 

X 

Medium  agricul- 
tural facility  

■    - 

X 

Medium  industrial 
facility 

X 

X 

X 

Medium  institu- 
tional facility 

X 

X 

Medium  household 
facility 

« 

Large  agricultural 
facility  1  

Large  agricultural 
facility  2  

Large  agricultural 

facility  3  

X 

X 

Large  agricultural 
facility  4  

'  In  the  analysis,  a  representative  facility  was  determined  to  be  significantly  Impacted  If  the  ratio  of  Its  annualized  cost  of  compliance  (ARR) 
over  its  sales  was  greater  than  one  percent  and  the  ratio  of  Its  ARR  over  its  profits  before  tax  was  greater  than  20%. 

2  EPA  considered  three  regulatory  options.  Option  1  Included  the  least  stringent  standards,  option  2  was  the  EPA  proposed  rule,  and  option  3 
included  the  most  stringent  requirements. 

3  For  each  regulatory  option,  EPA  considered  two  implementation  scenarios  for  the  nonreflllable  residue  removal  requirement.  Under  scenario 
1 ,  50%  of  container/formulation  combinations  would  have  to  be  tested  to  determine  compliance  with  the  residue  removal  standard.  Under  sce- 
nario 2,  an  contalner/formulation  combinations  would  have  to  be  tested. 


This  example  of  the  economic  impact 
analysis  and  regulatory  flexibility 
analysis  for  pesticide  formulators 
supports  the  use  of  EPA's  alternative 
definitions  for  small  businesses,  by 
showing  that  EPA's  alternative 
definitions: 

•  Are  more  reflective  of  the  small 
facilities  in  the  relevant  industry  sectors 

•  Provide  a  more  meaningful  analysis 
of  the  facilities  likely  to  have  the  most 
significant  economic  impact 


•  Distinguish  facilities  that  have  the 
stronger  technical  expertise  and  larger 
revenue  sources  (and,  therefore,  can 
more  easily  comply  with  the 
regulations)  from  those  that  do  not. 

C.  Consultation  with  the  SBA  Office  of 
Advocacy 

EPA  recently  contacted  the  SBA 
Office  of  Advocacy  for  the  purpose  of 
consulting  on  the  use  and  establishment 
of  the  alternate  definitions  of  small 


business  for  analytical  purposes  related 
to  this  rulemaking.  (Ref.  12)  After  a 
discussion  of  the  potential  changes 
presented  in  this  action,  the  regulatory 
flexibility  analysis  prepared  for  the  1994 
proposed  rule,  and  the  alternate 
definitions  EPA  used  in  that  analysis, 
the  SBA  suggested  that  EPA  consider 
combining  the  small  and  medium 
categories  for  the  purpose  of  analyzing 
the  potential  impacts  on  small  entities. 
SBA  indicated  that  it  generally 
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recommends  using  a  broader  deiinition 
of  small  business  to  ensure  a  broader 
assessment  of  the  potential  impacts  on 
small  entities.  Additional  information  is 
available  in  the  public  version  of  the 
official  record  described  in  Unit  I.B.3  of 
this  document. 

D.  Request  for  Comments 

EPA  solicits  comments  on  the 
alternate  definitions  used  in  the  impact 
analyses  to  identify  small  pesticide 
formulators,  small  agrichemical  dealers, 
and  small  independent  commercial 
applicators.  EPA  will  consider  SBA's 
recommendations,  along  with  any 
public  comments  received,  when 
preparing  the  final  rule.  Ck)mments 
regarding  the  alternate  definitions 
should  be  submitted  to  EPA  according 
to  the  process  established  in  Unit  I.C.  of 
this  dociiment. 

Vn.  Potential  Alternative  Regolatoiy 
Text 

If  the  changes  discussed  in  this 
document  are  adopted,  the  potential 
alternative  regulatory  text  in  this 
section,  or  a  variation  of  it,  may  be 
incorporated  into  the  final  rule. 
However,  EPA  may  choose  to  retain  me 
regulatory  text  from  the  original  1994 
proposal  or  incorporate  language 
implementing  one  of  the  alternative 
approaches  discussed  in  this  section. 

EPA  is  considering  the  following  two 
modifications  to  the  regulatory  text  for 
the  final  rule  for  Subpart  F 
"NonrefiUable  Container  Standards: 
Container  Design  and  Residue 
Removal."  First,  EPA  is  considering 
replacing  the  proposed  regulatory  text 
for  40  CFR  165.100  with  the  following. 

§  165.100  Applicability  and  scope. 

(a)  Scope.  This  subpart  establishes  design 
and  construction  standards  and  requirements 
for  nonrefillable  containers  used  for  the  sale 
or  distribution  of  pesticide  products.  This 
subpart  applies  to  pesticide  registrants. 

(b)  Manufacturing  use  products.  This 
subpart  does  not  apply  to  containers  that 
contain  manufacturing  use  products,  as 
defined  in  §  158.153(h)  of  this  chapter. 

(c)  Antimicrobial  pesticide  products.  (1) 
Except  as  provided  in  paragraph  (c)(2)  of  this 
section,  tMs  subpart  does  not  apply  to 
containers  that  contain  a  pesticide  product 
that  meets  all  of  the  following  criteria: 

(i)  The  pesticide  product  meets  the 
definition  of  "antimicrobial  pesticide"  in 
FIFRA'  section  2(mm). 

(ii)  The  label  of  the  pesticide  product 
includes  directions  for  use  on  sites  in  at  least 
one  of  the  following  antimicrobial  product 
use  categories: 

(A)  Food  handling/storage  establishments 
premises  and  equipment. 

(B)  Commercial,  institutional,  and 
industrial  premises  and  equipment. 

(C)  Residential  and  public  access  premises. 

(D)  Medical  premises  and  equipment. 

(E)  Materials  preservatives. 


(F)  Industrial  processes  and  water  systems. 

(G)  Antifouling  coatings. 
(H)  Wood  preservatives. 

(1)  Swimming  pools. 

(iii)  The  pesticide  product  does  not  meet 
the  criteria  for  hazetrdous  waste  as  set  out  in 
part  261  of  this  chapter  when  the  pesticide 
product  is  intended  to  be  disposed. 

(2)  A  pesticide  product  that  meets  the 
criteria  in  paragraphs  (c)(l)(i)  through  (l)(iii) 
of  this  section  is  subject  to  the  following 
requirements  if  the  pesticide  meets  the 
criteria  of  Toxicity  Category  I  as  set  out  in 

§  156.10(h)(1)  of  this  chapter: 

(i)  40  CFR  165.102(b)  regarding  DOT 
standards  for  nonrefillable  containers. 

(ii)  40  CFR  165.102(c)  regarding  permanent 
marking  for  nonrefillable  containers. 

(iii)  40  CFR  165.102(d)  regarding  container 
dispensing  for  nonrefillable  containers. 

(iv)  40  CFR  165.111  regarding  certification 
for  nonrefillable  containers. 

(v)  40  CFR  165.114  regarding 
recordkeeping  and  inspections  for 
nonrefillable  containers. 

(vi)  40  CFR  165.117  regarding  compliance 
dates  for  nonrefillable  containers. 

(d)  General  applicability.  Except  for 
pesticide  products  that  are  excluded  by 
paragraph  (b)  of  this  section  or  addressed  by 
paragraph  (c)  of  this  section,  a  pesticide 
product  distributed  or  sold  in  a  nonrefillable 
container  shall  meet  all  of  the  standards  of 
this  subpart  if  at  least  one  of  the  conditions 
in  paragraphs  (d)(1)  through  (4)  of  this 
section  is  met: 

(1)  The  product  meets  the  criteria  of 
Toxicity  Category  I  as  set  out  in  § 
156.10(h)(1)  of  this  chapter. 

(2)  The  product  meets  the  criteria  of 
Toxicity  Category  II  as  set  out  in  § 
156.10(h)(1)  of  this  chapter. 

(3)  The  container  size  is  equal  to  or  larger 
than  5.0  liters  (1.3  gallons)  for  liquid 
formulations  or  5.0  kilograms  (11.0  pounds) 
for  solid  formulations. 

(4)  The  product  label  meets  the  standards 
in  paragraphs  (d)(4)(i)  and  (ii)  of  this  section. 

(i)  The  product  label  includes  at  least  one 
of  the  following  environmental  hazard 
statements: 

(A)  This  pesticide  is  toxic  (or  extremely 
toxic)  to  wildlife. 

(B)  This  pesticide  is  toxic  (or  extremely 
toxic)  to  fish. 

(C)  This  pesticide  is  toxic  (or  extremely 
toxic)  to  birds. 

(D)  This  chemical  is  known  to  leach 
through  soil  into  ground  water  under  certain 
conditions  as  a  result  of  agricultural  use.  Use 
of  this  chemical  in  areas  where  soils  are 
permeable,  particularly  where  the  water  table 
is  shallow,  may  result  in  ground-water 
contamination. 

(E)  This  chemical  demonstrates  the 
properties  and  characteristics  associated  with 
chemicals  detected  in  ground  water.  Use  of 
this  chemical  in  areas  where  soils  are 
permeable,  particularly  where  the  water  table 
is  shallow,  may  result  in  ground-water 
contamination. 

(F)  Any  environmental  hazard  statement 
pertaining  to  wildlife,  fish,  birds,  or 
groundwater. 

(ii)  The  product  label  permits  outdoor  use. 


Second,  EPA  is  considering  deleting 
proposed  §§  165.102(a)(3]  and 
165.102(b)  and  incorporating  the 
ToUowing  regiilatory  text  as  §  165.102(b). 
Proposed  §§  165.102(a)(1)  and 
165.102(a)(2)  would  not  be  changed 
imder  the  regulatory  approaches  being 
considered  in  this  document.  The 
proposed  standard  for  container 
integrity  in  proposed  §  165.102(b)  could 
be  deleted  because  there  is  an 
equivalent  standard  in  the  incorporated 
DOT  standards. 

§  165.102(b)  DOT  standards.  (1)  Pesticide 
products  that  meet  the  definition  of  a 
hazardous  material  in  49  CFR  171.8  shall  be 
packaged  as  required  by  49  CFR  parts  171- 
180.  In  addition,  such  pesticide  products 
shall  comply  with  the  requirements  of  this 
subpart. 

(2)  Pesticide  products  that  do  not  meet  the 
definition  of  a  hazardous  material  in  49  CFR 
171.8  shall  be  packaged  in  containers  that  are 
designed,  constructed,  and  marked  to  comply 
with  the  requirements  of  49  CFR  173.24, 
173.24a,  173.24b,  173.28. 173.203, 173.213, 
173.240,  173.241,  Part  178,  and  Part  180  as 
applicable  to  a  Packing  Group  ID  material, 
liquid  or  solid,  as  appropriate.  In  addition, 
such  pesticide  products  shall  comply  with 
the  requirements  of  this  subpart 

(3)  Limited  quantities  of  pesticide  products 
that  do  not  meet  the  definition  of  a  hazardous 
material  in  49  CFR  171.8  are  excepted  fit>m 
the  requirements  set  out  in  paragraph  (b)(2) 
of  this  section  when  packaged  in 
combination  packagings  according  to  this 
paragraph.  Each  package  shall  conform  to  the 
general  requirements  for  packagings  and 
packages  in  49  CFR  173.24  and  may  not 
exceed  30  kilograms  (66  pounds)  gross 
weight.  The  following  combination 
packagings  are  authorized: 

(i)  For  liquids,  inner  packagings  not  over 
5.0  liters  (1.3  gallons)  net  capacity  each, 
packed  in  strong  outer  packagings. 

(ii)  For  solids,  inner  packagings  not  over 
5.0  kilograms  (11.0  pounds)  net  capacity 
each,  packed  in  strong  outer  packagings. 

(4)  The  Agency  may  modify  or  waive  the 
requirements  of  this  section  if  a  person 
provides  an  application  for  exemption  to  the 
Director  of  the  Office  of  Pesticide  Programs 
that  contains  data  showing  that  the 
alternative  (partial  or  modified)  set  of 
standards  achieves  a  level  of  safety  that  is  at 
least  equal  to  that  specified  in  the 
requirements  of  this  section. 

(5)  If  the  Department  of  Transportation 
proposes  to  change  any  of  the  regulations 
that  are  incorporated  in  paragraph  (b)(1), 
(b)(2),  or  (b)(3)  of  this  section,  the  Agency 
will  provide  flotice  to  the  public  in  the 
Federal  Register. 

EPA  is  considering  the  following  two 
modifications  to  the  regulatory  text  for 
the  final  rule  for  Subpart  G  "Refillable 
Container  Standards:  Container  Design 
and  Residue  Removal."  First,  EPA  is 
considering  replacing  the  proposed 
regulatory  text  for  40  CFR  165.120  with 
the  following  potential  alternative 
regulatory  text.  [This  language  is  very 
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similar  to  the  above  regulatory  text  for 
nonrefillable  containers.  The  main 
differences  are  the  lists  of  regulatory 
sections  that  eligible  antimicrobial 
products  in  Toxicity  Category  I  would 
have  to  comply  with.] 
§  165.120  Applicability  and  scope. 

(a]  Scope.  This  subpart  establishes  design 
and  construction  standards  and  requirements 
for  refillable  containers  used  for  the  sale  or 
distribution  of  pesticide  products.  This 
subpart  also  establishes  the  standards  and 
requirements  for  repackaging  pesticide 
products  into  refillable  containers. 

(b]  Manufacturing  use  products.  This 
subpart  does  not  apply  to  containers  that 
contain  manufacturing  use  products,  as 
defined  in  §  158.153(h)  of  this  chapter. 

(c]  Antimicrobial  pesticide  products.  (1) 
Except  as  provided  in  paragraphs  (c)(2)  and 
(3)  of  this  section,  this  subpart  does  not  apply 
to  containers  that  contain  a  pesticide  product 
that  meets  all  of  the  following  criteria: 

(i)  The  pesticide  product  meets  the 
definition  of  "antimicrobial  pesticide"  in 
FIFRA  section  2(mm). 

(ii)  The  label  of  the  pesticide  product 
includes  directions  for  use  on  sites  in  at  least 
one  of  the  following  antimicrobial  product 
use  categories: 

(A)  Food  handling/storage  establishments 
premises  and  equipment. 

(B)  Commercial,  institutional,  and 
industrial  premises  and  equipment. 

(C)  Residential  and  public  access  premises. 

(D)  Medical  premises  and  equipment. 

(E)  Materials  preservatives. 

(F)  Industrial  processes  and  water  systems. 

(G)  Antifouling  coatings. 
(H)  Wood  preservatives. 

(1)  Swimming  pools. 

(iii)  The  pesticide  product  does  not  meet 
the  criteria  for  hazardous  waste  as  set  out  in 
part  261  of  this  chapter  when  the  pesticide 
product  is  intended  to  be  disposed. 

(2)  A  pesticide  product  that  meets  the 
criteria  in  paragraphs  (c)(l)(i).  (c)(l)(ii)(A) 
through  (ii)(H),  and  (c)(l)(iii)  of  this  section 
is  subject  to  the  following  requirements  if  the 
p>esticide  meets  the  criteria  of  Toxicity 
Category  I  as  set  out  in  40  CFR  156.10(h)(1): 

(i)  40  CFR  165.124(a)  regarding  DOT 
standards  for  refillable  containers. 

(ii)  40  CFR  165.124(b)  regarding  permanent 
marking  for  refillable  containers. 

(iii)  40  CFR  165.124(e)  regarding  apertures 
for  refillable  containers. 

(iv)  40  CFR  165.124(f)  regarding  standards 
for  bulk  refillable  containers. 

(v)  40  CFR  165.126  regarding  certification 
for  refillable  containers. 

(vi)  40  CFR  165.128  regarding 
recordkeeping  and  inspection  for  refillable 
containers. 

(vii)  40  CFR  165.129  -  165.136  regarding 
procedural  standards  for  registrants  and 
refillers  who  repackage  pesticide  into 
refillable  containers. 

(viii)  40  CFR  165.139  regarding  compliance 
date  for  refillable  containers. 

(3)  A  pesticide  product  that  meets  the 
criteria  in  paragraphs  (c)(l)(i),  (c)(l)(ii)(I), 
and  (c)(l)(iii)  of  this  section  is  subject  to  the 
following  standards  if  the  pesticide  meets  the 
criteria  of  Toxicity  Category  I  as  set  out  in 

§  156.10(h)(1)  of  this  chapter: 


(i)  40  CFR  165.124(a)  regarding  DOT 
standards  for  refillable  containers; 

(ii)  40  CFR  165.124(f)  regarding  standards 
for  bulk  refillable  containers; 

(iii)  40  CFR  165.126  regarding  certification 
for  refillable  containers; 

(iv)  40  CFR  165.128  regarding 
recordkeeping  and  inspection  for  refillable 
containers; 

(v)  40  CFR  165.129  regarding  the  transfer 
of  registered  pesticide  products  into  refillable 
containers; 

(vi)  40  CFR  165.130  -  165.132  regarding 
procedural  standards  for  registrants  who 
repackage  pesticide  into  refillable  containers; 

(vii)  40  CFR  165.134(a)  -  165.134(h) 
regarding  procedural  standards  for  refillers 
who  repackage  pesticide  into  refillable 
containers; 

(viii)  40  CFR  165.136(a)  regarding 
recordkeeping  for  each  pesticide  product  that 
is  repackaged  by  a  refiller;  and 

(ix)  40  CFR  165.139  regarding  compliance 
date  for  refillable  containers. 

(d)  General  applicability.  Except  for 
pesticide  products  that  are  excluded  by 
paragraph  (b)  of  this  section  or  addressed  by 
paragraph  (c)  of  this  section,  a  pesticide 
product  distributed  or  sold  in  a  nonrefillable 
container  shall  meet  all  of  the  standards  of 
this  subpart  if  at  least  one  of  the  conditions 
in  paragraphs  (d)(1)  through  (4)  below  is  met: 

(1)  The  product  meets  the  criteria  of 
Toxicity  Category  I  as  set  out  in  § 
156.10(h)(1)  of  this  chapter. 

(2)  The  product  meets  the  criteria  of 
Toxicity  Category  II  as  set  out  in  § 
156.10(h)(1)  of  this  chapter. 

(3)  The  container  size  is  equal  to  or  larger 
than  5.0  liters  (1.3  gallons)  for  liquid 
formulations  or  5.0  kilograms  (11.0  pounds) 
for  solid  formulations. 

(4)  The  product  label  meets  the  standards 
in  paragraphs  (d)(4)(i)  and  (ii)  of  this  section: 

(i)  The  product  label  includes  at  least  one 
of  the  following  environmental  hazard 
statements: 

(A)  This  pesticide  is  toxic  (or  extremely 
toxic)  to  wildlife. 

(B)  This  pesticide  is  toxic  (or  extremely 
toxic)  to  fish. 

(C)  This  pesticide  is  toxic  (or  extremely 
toxic)  to  birds. 

(D)  This  chemical  is  known  to  leach 
through  soil  into  ground  water  under  certain 
conditions  as  a  result  of  agricultural  use.  Use 
of  this  chemical  in  areas  where  soils  are 
permeable,  particularly  where  the  water  table 
is  shallow,  may  result  in  ground-water 
contamination. 

(E)  This  chemical  demonstrates  the 
properties  and  characteristics  associated  with 
chemicals  detected  in  ground  water.  Use  of 
this  chemical  in  areas  where  soils  are 
permeable,  particularly  where  the  water  table 
is  shallow,  may  result  in  ground-water 
contamination. 

(F)  Any  environmental  hazard  statement  . 
pertaining  to  wildlife,  fish,  birds,  or 
groundwater. 

(ii)  The  product  label  permits  outdoor  use. 

Second,  EPA  is  considering  deleting 
proposed  §§  165.124(a)(3)  and 
165.124(c)  and  incorporating  the 
following  regulatory  text  as  §  165.124(c). 


Proposed  §§  165.124(a)(1)  and 
165.124(a)(2)  would  not  be  changed 
under  the  regulatory  approaches  being 
considered  in  this  docimient.  The 
proposed  standard  for  minibulk 
container  integrity  in  proposed 
§  165.124(c)  could  be  deleted  because 
diere  is  an  equivalent  standard  in  the 
incorporated  DOT  standards. 

§  165.124(c)  DOT  standards.  (1)  Pesticide 
products  that  meet  the  definition  of  a 
hazardous  material  in  49  CFR  171.8  shall  be 
packaged  as  required  by  49  CFR-parts  171- 
180.  In  addition,  such  pesticide  products 
shall  comply  with  the  requirements  of  this 
subpart. 

(2)  Pesticide  products  that  do  not  meet  the 
definition  of  a  hazardous  material  in  49  CFR 
171.8  shall  be  packaged  in  containers  that  are 
designed,  constructed,  and  marked  to  comply 
with  the  requirements  of  49  CFR  173.24, 
173.24a,  173.24b,  173.28, 173.203. 173.213. 
173.240, 173.241,  Part  178,  and  Part  180  as 
applicable  to  a  Packing  Group  III  material, 
liquid  or  solid,  as  appropriate.  In  addition, 
such  pesticide  products  shall  comply  with 
the'requirements  of  this  subpart. 

(3)  Limited  quantities  of  pesticide  products 
that  do  not  meet  the  definition  of  a  hazardous 
material  in  49  CFR  171.8  are  excepted  from 
the  requirements  set  out  in  paragraph  (b)(2) 
of  this  section  when  packaged  in 
combination  packagings  according  to  this 
paragraph.  Each  package  shall  conform  to  the 
general  requirements  for  packagings  and 
packages  in  49  CFR  173.24  and  may  not 
exceed  30  kilograms  (66  pounds)  gross 
weight.  The  following  combination 
packagings  are  authorized: 

(i)  For  liquids,  inner  packagings  not  over 
5.0  liters  (1.3  gallons)  net  capacity  each, 
packed  in  strong  outer  packagings. 

(ii)  For  solids,  inner  packagings  not  over 
5.0  kilograms  (11.0  pounds)  net  capacity 
each,  packed  in  strong  outer  packagings. 

(4)  The  Agency  may  modify  or  waive  the 
requirements  of  this  section  if  a  person 
provides  an  application  for  exemption  to  the 
Director  of  the  Office  of  Pesticide  Programs 
that  contains  data  showing  that  the 
alternative  (partial  or  modified)  set  of 
standards  achieves  a  level  of  safety  that  is  at 
least  equal  to  that  specified  in  the 
requirements  of  this  section. 

(5)  If  the  Department  of  Transportation 
proposes  to  change  any  of  the  regulations 
that  are  incorporated  in  section  (b)(1),  (b)(2), 
or  (b)(3)  of  this  section,  the  Agency  will 
provide  notice  to  the  public  in  the  Federal 
Register. 

Vm.  Statutory  Review  Requirements 

As  required  by  FIFRA  25(a),  this 
document  was  submitted  to  the  U.S. 
Department  of  Agricultiu«  (USDA)  for 
review  and  comment.  USDA  elected  not 
to  comment  officially  on  it.  This 
dociunent  was  submitted  to  the 
Committee  on  Agriculture  of  the  U.S. 
House  of  Representatives  and  the 
Committee  on  Agriculture,  Nutrition,   , 
and  Forestry  of  the  U.S.  Senate.  EPA  did 
not  receive  comments  on  this  document. 
The  FIFRA  Scientific  Advisory  Panel 
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(SAP)  waived  its  review  of  this 
document. 
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X.  Regulatory  Assessment 
Requirements 

The  regulatory  assessment 
requirements  applicable  to  the  original 
proposed  rule  are  discussed  in  the 
preamble  for  that  proposal.  (See  59  FR 
6774,  February  11,  1994)  The  following 
discussion  is  intended  to  supplement 
that  original  discussion  by  describing 
the  regulatory  assessment  requirements 
applicable  to  this  action. 

.  A.  Executive  Order  12866 

Under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 


Review  {56  FR  51735.  October  4, 1993), 
it  has  been  determined  that  this  action 
is  not  a  "significant  regulatory  action" 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB).  The 
Agency's  estimated  impacts  of  Uie 
proposed  rule  are  contained  in  a 
docimient  entitled  "Regulatory  Impact 
Analysis:  Proposed  Container  Design 
and  Residue  Removal  Regulations  imder 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  as  Amended.  1988" 
(Ref.  10)  The  Agency's  estimates  with 
regard  to  the  potential  changes 
discussed  in  this  docimient  are 
contained  in  a  docimient  entiUed 
"Economic  Analysis  for  the  Potential 
Changes  Discussed  in  the  Supplemental 
Federal  Register  Notice"  (Ref.  13).  Both 
of  these  dociunents  are  available  as  a 
part  of  the  pubUc  version  of  the  of^cial 
record  for  this  rulemaking  (see  Unit 
I.B.3  of  this  docimient).  The  impacts 
related  to  the  potential  changes 
discussed  in  this  document  are  briefly 
summarized  here. 

1.  Summary  of  potential  economic 
impacts.  EPA  estimates  that  the 
potential  changes  presented  in  this 
document  would  decrease  the  overall 
estimated  cost  of  the  rule  by  13  to  27%. 

As  set  out  in  the  Regulatory  Impact 
Analysis  (RIA)  of  the  1994  proposed 
rule  (Ref.  10).  the  annualized  cost  of  the 
proposed  rule  was  estimated  to  be 
between  $38.7  million  and  $49.9 
milUon,  which  would  be  split  between 
the  pesticide  formulating  industry 
(about  $20  million  to  $27.2  million),  the 
pesticide  refilling  industry  ($11.2 
million),  independent  (for-hire) 
pesticide  applicators  ($1.6  million)  and 
pesticide  end  users  ($6  million  to  nearly 
$10  million). 

The  potential  regulatory  changes 
discussed  in  this  document  would 
primarily  affect  the  pesticide 
formulating  industry.  The  proposed 
regulations  that  would  apply  to  the 
pesticide  refilling  industry  (i.e.,  mainly 
the  "procedural"  container-related 
standards  and  the  containment 
regulations),  independent  pesticide 
applicators  (the  containment  standards), 
and  pesticide  end  users  (the  label 
requirements)  would  not  be  modified 
significantly  by  the  changes  discussed 
in  this  document. 

EPA  estimates  that  the  potential 
changes  discussed  in  this  document 
would  decrease  the  overall  cost  of  the 
rule  by  13  to  27%.  The  regulatory 
options  discussed  in  Units  in  and  IV  of 
this  document  would  lower  the  costs  by 
decreasing  the  number  of  pesticide 
products  and  containers  that  would  be 
subject  to  the  pesticide  container 
standards  and  by  excluding  certain 
antimicrobial  products  from  the 


nonrefillable  residue  removal  standard. 
(See  Ref.  13  for  a  more  detailed 
discussion  of  the  economic  analysis.) 

2.  Antimicrobial  exemption.  EPA 
estimates  that  about  25%  of  the  20.000 
currently  registered  pesticide  products 
are  eligible  antimicrobial  pesticides.  As 
discussed  in  Unit  IV.C.3  of  this 
document,  an  estimated  70%  of  eligible 
antimicrobial  pesticides  are  classified  in 
Toxicity  Category  I  and.  therefore, 
would  be  subjected  to  the  container 
standards.  Also,  the  nonrefillable 
residue  removal  standard  accounts  for 
about  50%  of  the  aimuafized  cost  for  the 
pesticide  formulating  industry,  as 
estimated  in  the  economic  analysis  of 
the  proposed  rule. 

If  EPA  implemented  the  exemption 
for  certain  antimicrobial  products  as 
discussed  in  this  document,  30%  of  the 
eligible  antimicrobial  products  would 
be  exempt  from  the  rule  and  the 
remaining  products  would  not  have  to 
comply  with  the  nonrefillable  residue 
removal  standard.  In  this  scenario,  the 
cost  to  the  pesticide  formulating 
industry  for  eligible  antimicrobials  to 
comply  With  the  rule  would  be  $1.8 
million  to  $2.4  million  (compared  to  a 
range  of  $5.0  miUion  to  $6.8  million  for 
the  same  products  to  comply  with  the 
proposed  rule). 

3.  Modifications  to  the  scope.  For  the 
purpose  of  analyzing  how  many 
products,  other  than  eligible 
antimicrobials,  would  be  included  by 
the  scope  modifications  under 
consideration,  EPA  estimates  that  50  to 
90%  of  pesticides  other  than  eligible 
antimicrobial  pesticides  would  meet 
one  of  the  scope  criteria,  as  shown  in 
the  following  table  10. 

Table  10.— Analysis  of  the  Scope 
CRitERiA  Under  Consideration 


Criterion 

Percentage  of 

products  Included 

in  criterion  (%) 

Toxicity  Category  1 

Toxicity  Category  II 

Environmental  Hazard 

Statement „. 

Container  Size 

10-25 
15-20 

10-20 
15-25 

ToW 

50-90 

According  to  this  estimate.  10  to  50% 
of  products  other  than  eligible 
antimicrobials  would  be  categorized  as 
"lower-risk"  and  would  be  exempt  from 
the  container  standards.  If  EPA 
implemented  the  modifications  to  the 
scope  as  discussed  in  this  document, 
the  cost  to  the  formulating  industry  for 
products  other  than  eligible 
antimicrobials  to  comply  with  the  rule 
would  be  $7.5  million  to  $18.4  million 
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I  (compared  to  a  range  of  $15.0  million  to     antimicrobial  exemption  and  the 


I  $20.4  milhon  for  the  proposed  rule). 
I     4.  Combined  cost  decrease.  Therefore, 
I  the  estimated  annual  cost  to  the 
I  pesticide  formtilating  industry  of  the 
I  container  standards  (considering  the 


modifications  to  the  scope)  would  be 
$9.3  million  to  $20.8  million.  The 
following  table  11  compares  the  costs  of 
the  container  standards  estimated  for 
the  proposed  rule  and  the  changes  being 


considered  in  this  document.  EPA 
estimates  that  the  changes  considered  in 
this  document  would  lead  to  a  $6.4 
million  to  $10.6  million  cost  decrease 
compared  to  the  proposed  rule  ~  a  13 
to  27%  decrease. 


Table  11.— Comparison  of  Cost  Estimates 


Industry  Segment 


Pestictde  formulating  industry 

Pesticide  refilling  Industry 

Independent  (for-hire)  pesticide  applicators 
Pesticide  end  users 

Toirt  


Annualized  Cost  (millions  of  $) 


1994  Proposal  (59 
FR  6712) 


19.9-27.2 

11.2 

1.6 

6.0  -  9.9 


38.7  -  48.9 


Changes  in  this 
Document 


9.3  -  20.8 
11.2 

.    1-6 
6.0  -  9.9 


28.1-43.5 


Percent  Decrease 

(%) 


31-53 
0 
0 
0 


13-27 


5.  DOT  packaging  standards.  The 
third  major  regulatory  change 
considered  in  this  dociunent  would 
require  all  pesticide  containers  (that  are 
subject  to  the  container  regulations)  to 
comply  with  at  least  the  DOT  packing 
group  in  standards  in  addition  to 
pesticide-specific  requirements  which 
were  previously  proposed.  Unlike  the 
other  two  issues  that  have  already  been 
discussed,  the  change  to  refer  to  and 
adopt  the  DOT  PG  III  standards  would 
increase  the  costs  to  the  pesticide 
formulating  industry. 

However,  EPA  believes  that  the 
magnitude  of  the  cost  increase  from 
referring  to  and  adopting  the  DOT  PG  III 
standards  will  be  relatively  minor, 
particularly  compared  to  the  $6.4 
million  to  $10.6  million  decrease  firom 
the  other  changes.  As  discussed  in  Unit 
V.D  of  this  document,  despite  the 
increase  in  potentially  applicable  testing 
requirements,  EPA  believes  referring  to 
and  adopting  the  DOT  standards  woidd 
not  greatly  increase  the  economic 
buurden  of  the  regulations  because:  (i) 
Many  pesticide  products  are  classified 
as  DOT  hazardous  materials;  (ii)  many 
other  pesticides  are  volimtarily 
packaged  in  containers  that  meet  the 
DOT  standards;  and  (iii)  the  container 
and  pesticide  manufacturing  industries 
are  famihar  with  the  DOT  relations. 

6.  Request  for  comments.  EPA  is 
interested  in  comments  on  its 
assessment  of  the  potential  impacts 
associated  with  the  changes  presented 
in  this  dociunent.  EPA  is  particularly 
interested  in  any  information  or  data 
specific  to  the  number  of  products  and 
containers  that  would  be  excluded  by 
these  potential  changes,  and  any 
information  or  data  related  to  the  costs 
or  cost  savings  attributable  to  each  of 
these  potential  changes. 


B.  Paperwork  Reduction  Act 

This  action  does  not  contain  any  new 
information  collection  requirements  that 
need  additional  approval  or  review  by 
the  Office  of  Management  and  Budget 
(OMB)  imder  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq  (PRA).  In 
conjimction  with  the  proposed  rule  that 
was  published  in  1994,  EPA  prepared 
an  Information  Collection  Request  (ICR) 
document  for  the  paperwork  burden 
imposed  by  the  proposed  container  and 
labeling  standards  (EPA  ICR  No. 
1631.01)  (Ref.  14).  Although  EPA 
specifically  sought  comment  on  the  ICR 
document  in  the  proposed  rule,  EPA  is 
hereby  seeking  additional  comment  on 
the  original  estimated  burden  presented 
in  that  ICR  document,  specifically  with 
regard  to  the  anticipated  decrease  in  the 
burden  resulting  from  this  action.  The 
ICR  document  is  available  in  the  public 
version  of  the  official  record  for  the 
proposed  rule  (Ref.  14),  and  a  copy  may 
be  obtained  in  person  from  the  PIRIB  as 
described  in  Unit  I.B.3.  of  this 
dociunent,  by  mail  from  Sandy  Farmer, 
OP  Regulatory  Information  Division; 
U.S.  Environmental  Protection  Agency 
(2137);  401  M  St.,  SW.;  Washington,  DC 
20460,  by  calling  (202)  260-2740,  or 
electronically  by  sending  an  e-mail 
message  to  "farmer.sandy@epa.gov."  An 
electronic  copy  of  the  ICR  document  has 
also  been  posted  with  this  Federal 
Register  notice  on  EPA's  home  page. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
subject  to  OMB  approval  under  the  PRA 
unless  it  displays  a  ourently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations,  after 
initial  pubUcation  in  the  Federal 
Register  as  part  of  the  final  rule,  are 
maintained  in  a  list  at  40  CFR  part  9. 
The  information  requirements  contained 


in  EPA's  1994  proposal,  as  potentially 
amended  by  the  changes  discussed  in 
this  dociunent,  are  not  effective  until 
EPA  issues  a  final  rule  and  has  obtained 
OMB  approval  for  the  information 
collection  requirements  contained  in  the 
final  rule. 

Under  the  PRA,  "burden"  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

EPA  anticipates  that  the  changes 
being  considered  in  this  document 
should  decrease  the  estimated  total 
annual  reporting  and  recordkeeping 
burden  of  573,425  hours  by  about  13  to 
27%.  This  decrease  results  mainly  from 
decreasing  the  number  of  products  and 
containers  subject  to  the  regulations. 
Not  requiring  eligible  antimicrobial 
products  to  comply  with  the 
nonrefillable  residue  removal  standard 
should  further  decrease  the  original 
burden  estimates.  In  addition,  referring 
to  and  adopting  the  DOT  standards  as  a 
TTiipimiim  should  Streamline  the 
reporting  and  recordkeeping  process  by 
allowing  companies  to  use  the  processes 
and  systems  they  currentiy  have  in 
place  for  complying  with  the  DOT  HMR. 
Many  companies  cited  this  as  a 
significant  reason  for  supporting  the 
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DOT  regulatory  option.  On  the  other 
hand,  the  potential  additional  step  of 
EPA  providing  a  separate  notice  in  the 
Federal  Register  whenever  DOT  issued 
a  Federal  Register  notice  that  proposes 
to  change  any  of  the  incorporated  DOT 
standards  may  increase  the  burden  on 
EPA  and  industry.  However,  EPA 
believes  that  any  such  increase  would 
be  insignificant  compared  to  the 
decreases  described  above. 

Please  note  that  OMB  has  not 
approved  the  ICR  associated  with  the 
container  and  labeling  provisions  in  the 
1994  proposed  rule.  Instead,  OMB 
provided  comments  about  the  proposed 
residue  removal  standard  and  the 
potential  burden  that  the  standard  may 
have  on  registrants  of  products  with 
active  ingredients  that  have  low 
toxicities  or  that  are  present  at  small 
concentrations.  Specifically,  OMB 
stated  that  "EPA  should  consider  less 
burdensome  testing  requirements  to 
meet  the  objective  that  disposal  of 
containers  pose  no  unreasonable  risk  to 
health  or  the  environment."  As  stated  in 
Unit  IV.C.3  of  this  document,  EPA  is 
considering  changes  to  the  residue 
removal  standard  in  the  context  of 
preparing  a  final  rule,  but  is  not 
specifically  addressing  this  issue  in  this 
document.  However,  EPA's  preferred 
approach  for  implementing  the  PQPA 
antimicrobial  provision  ~  excluding 
eligible  antimicrobial  products  in 
Toxicity  Category  I  from  the 
nonrefiUable  residue  removal  standard 
and  exempting  all  other  eligible 
antimicrobial  products  from  the  entire 
rule  -  would  greatly  decrease  the 
potential  biutien  that  would  be  imposed 
by  the  final  rule  and  would  address 
OMB's  comment. 

EPA  is  specifically  interested  in  your 
comments  on  EPA's  need  for  this 
information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  the  use  of 
automated  collection  techniques.  Send 
comments  on  the  ICR  to  the  EPA  at  the 
address  provided  in  Unit  I.C  of  this 
document.  In  addition,  send  a  copy  of 
your  comments  on  the  ICR  to  OMB  at 
the  following  address:  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  St..  NW.,  Washington,  DC  20503, 
marked  "Attention:  Desk  Officer  for 
EPA."  Please  remember  to  include  the 
ICR  number  in  any  correspondence.  The 
final  rule  will  respond  to  comments  that 
EPA  receives  on  the  information 
collection  requirements. 

C.  Unfunded  Mandates  Reform  Act 

Pursuant  to  Tide  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (PubUc 


Law  104-4),  EPA  has  determined  that 
this  regulatory  action  is  not  subject  to 
the  requirements  of  sections  202  and 
205,  because  this  action  does  not 
contain  a  "Federal  mandate"  that  would 
result  in  expenditures  of  $100  million  or 
more  for  State,  local,  or  Tribal 
governments,  in  the  aggregate,  or  for  the 
private  sector  in  any  one  year.  This 
regulatory  action  would  not  impose  an 
enforceable  duty  on  any  State,  local  or 
Tribal  governments  or  on  anyone  in  the 
private  sector.  In  addition,  this 
document  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments. 
Therefore,  no  action  is  needed  under 
section  203  of  the  Unfunded  Mandates 
Reform  Act. 

D.  Executive  Order  12875 

Under  Executive  Order  1 2875, 
entitled  Enhancing  Intergovernmental 
Partnerships  (58  FR  58093,  October  28, 
1993),  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local  or 
tribal  government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting,  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
commimications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  imfunded  mandates." 

Today's  document  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local  or  tribal  governments.  This 
document  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  document. 

E.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19,1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  imiquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 


substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
siunmary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  fribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  document  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
govenunents.  This  document  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  document. 

F.  Executive  Order  12898 

Pursuant  to  Executive  Order  12898, 
entitled  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994).  the  Agency  has  considered 
environijjpntal  justice  related  issues 
with  regard  to  the  potential  impacts  of 
this  action  on  the  environmental  and 
health  conditions  in  low-income  and 
minority  communities  and  has 
determined  that  this  document  will  not 
adversely  affect  environmental  justice. 

G.  Executive  Order  13045 

This  document  is  not  subject  to 
Executive  Order  13045.  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
because  this  is  not  an  economically 
significant  regulatory  action  as  defined 
by  Executive  Order  12866  (see  Unit  X.A 
above),  nor  do  the  environmental  health 
or  safety  risks  addressed  by  this  action 
have  an  affect  on  children. 

H.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the  RFA. 
EPA  hereby  certifies  that  this  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 


1 56944  Federal  Register /Vol.  64,  No.  203  /  Thursday,  October  21.  1999  /  Proposed  Rules 


I  entities.  The  RFA  requires  an  agency  to 
prepare  a  regulatory  flexibility  analysis 
for  any  rule  for  which  the  agency  is 
required  to  issue  a  notice  of  proposed 
I  rulemaking  imder  the  Administrative 
Procedures  Act  or  any  other  statute, 
unless  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  action  does  not  impose 
any  new  requirements  that  would  result 
in  any  adverse  impacts  on  the 
potentially  affected  entities.  Instead,  the 
changes  considered  in  this  document 
would  decrease  the  potential  impacts  of 
the  1994  proposed  rule.  EPA  prepared 
an  initial  regulatory  flexibility  analysis 
for  the  1994  proposed  rule.  Although 
EPA  did  not  specifically  certify  under 
section  605(b)  of  the  RFA,  EPA  stated 
that  the  regulatory  flexibility  analysis 
showed  that  there  would  not  be 
significant  impact  on  potentially 
affected  small  facilities  and  that  there 
would  not  be  a  substantial  number  of 
small  aerial  applicators  adversely 
impacted  (see  59  FR  6712,  at  6776).  This 
action  does  not  affect  that  conclusion 
and  the  potential  changes  would  only 
decrease  the  estimated  total  impact 
presented  in  that  analysis. 

The  initial  regulatory  flexibility 
analysis  that  EPA  prepared  as  part  of  the 
1994  proposed  rule  made  the  following 
conclusions.  First,  whether  or  not  small 
formulating  facilities  would  be 
significantly  impacted  depended  on 
how  many  container/formulation 
combinations  would  need  to  be  tested  to 
confirm  compliance  with  the  proposed 
residue  removal  standard.  Second, 
representative  refiUers/refiUing 
establishments  would  not  be  adversely 
affected  by  compliance  with  the  1994 
proposed  regulations.  Third,  some  small 
for-hire  applicators,  primarily  aerial 
application  businesses,  could  be 
adversely  affected  by  the  proposed 
containment  requirements. 

The  potential  changes  discussed  in 
this  document  woidd  not  affect 
pesticide  refillers  and  for-hire 
applicators  significanUy,  so  the  relevant 
conclusions  presented  in  the  initial 
regulatory  flexibihty  analysis  that  EPA 
prepared  as  part  of  the  1994  proposed 
rule  would  not  change.  The  rest  of  this 
discussion  focuses  on  EPA's  assessment 
of  the  potential  impact  of  the  changes 
considered  in  this  document  on  small 
formulating  facilities,  including  the 
nonrefillable  residue  removal  standard. 

EPA  anticipates  that  the  changes 
being  considered  in  this  docimient 
would  decrease  the  costs  for  small 
formulators.  As  discussed  previously, 
EPA  estimates  that  the  changes  in  this 
document  would  lead  to  a  13  to  27% 
lower  cost  than  the  cost  of  the  proposed 


rule.  EPA  believes  that  all  formulators 
would  experience  similar  cost 
decreases,  since  formulators  in  each  of 
the  size  categories  -  small,  mediimi, 
and  large  --  would  have  products 
exempt  from  the  container  regiUations 
by  either  the  antimicrobial  exemption  or 
the  scope  criteria. 

In  addition,  EPA  believes  that  the 
antimicrobial  exemption  would  make  it 
unlikely  that  small  formulating  facilities 
in  the  household,  industrial,  and 
institutional  pesticide  markets  would  be 
significantly  impacted.  The  crucial 
factor  determining  the  significance  of 
the  impact  on  these  facilities  was  the 
implementation  of  the  residue  removal 
standard.  Under  the  approach  being 
considered,  antimicrobial  products  that 
would  be  subject  to  the  container 
standards  (eligible  antimicrobial 
pesticides  in  Toxicity  Category  I)  would 
not  have  to  comply  with  the 
nonrefillable  residue  removal  standard. 
While  small  household,  institutional, 
and  industrial  formulators  produce 
pesticides  other  than  antimicrobials, 
exempting  antimicrobial  products  from 
the  nonrefillable  residue  removal 
standard  should  greatly  decrease  the 
potential  economic  impact  on  these 
facilities.  Also,  it  is  worth  noting  that 
changes  to  the  residue  removal  standard 
are  being  considered  separately  from 
this  document. 

As  discussed  previously,  the  change 
to  refer  to  and  adopt  the  DOT  PG  m 
standards  would  increase  the  costs  to 
the  pesticide  formulating  industry. 
However,  EPA  believes  that  the 
magnitude  of  the  cost  increase  from 
referring  to  and  adopting  the  DOT  PG  HI 
standards  will  be  relatively  minor, 
particularly  compared  to  the  significant 
cost  decrease  due  to  the  other  changes 
being  considered.  EPA  therefore 
certifies  that  the  regulatory  changes 
considered  in  this  notice  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

As  discussed  in  Unit  VI.  of  this 
document,  EPA  believes  it  is 
appropriate  to  use  alternate  definitions 
of  small  business  for  the  sole  purpose  of 
assessing  the  potential  impacts  of  the 
proposed  rule  on  the  potentially 
impacted  small  businesses.  With  this 
document,  EPA  is  providing  the  public 
with  an  opportunity  to  comment  on 
these  definitions  and  has  consiilted  with 
the  SBA  Office  of  Advocacy  as  required 
by  section  601(3).  Seeking  comment  on 
the  use  of  the  alternate  definitions  does 
not  impact  EPA's  ability  to  certify  that 
this  action,  which  is  likely  to  decrease 
the  potential  burden  of  the  1994 
proposed  rule,  will  not  result  in  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Comments , 


regarding  the  potential  impacts  of  these 
changes,  including  any  comments  on 
the  definitions,  should  be  submitted  to 
EPA  according  to  the  process 
established  in  Unit  I.C  of  this 
document. 

/.  National  Technology  Transfer  and 
Advancement  Act 

This  docimient  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  volimtary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA).  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Section  12(d) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  business 
practices,  etc.)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  requires 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
volimtary  consensus  standards.  EPA 
invites  public  comment  on  this 
conclusion. 

/.  Federalism  Review 

On  August  4, 1999,  President  Clinton 
issued  a  new  executive  order  on 
federalism,  Executive  Order  13132  (64 
FR  43255,  August  10, 1999),  which  will 
go  into  effect  on  November  2, 1999.  In 
die  interim,  the  ciurent  Executive  Order 
12612  (52  FR  41685,  October  30, 1987) 
on  federalism  still  applies.  Under  this 
order,  this  rule  will  not  have  a 
substantial  direct  effect  upon  States, 
upon  the  relationship  between  the 
national  government  and  the  States,  or 
upon  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  This  rule  does  not 
apply  to  States;  it  applies  to  pesticide 
registrants,  manufacturers  and 
agricidtural  chemical  dealers. 

List  of  Sulqects  in  40  CFR  Part  165 

Environmental  protection. 
Antimicrobial  pesticides.  Packaging  and 
containers.  Pesticides  and  pests. 

Dated:  October  12, 1999. 

Carol  M.  Browner, 

Administrator. 

(FR  Doc.  99-27397  Filed  10-20-99;  8:45  am) 
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12905  (Amended  by 

EO  13138) 53879 

12936  (See  EO 

13140) 55115 

12960  (See  EO 

13140) 55115 

12961  (Revoked  by 

EO  13138) 53879 

12978  (See  Notice  of 

October  19,  1999) 56667 

12994  (Amended  by 

EO  13138) 53879 

13010  (Revoked  In 

part  by  EO 

13138) 53879 

13017  (Revoked  by 

EO  13138) 53879 

13021  (Amended  by 

EO  13138) 53879 

13037  (Revoked  by 

EO  13138) 53879 

13038  (Revoked  by 

EO  13138) 53879 

13050  (Revoked  by 

EO  13138) 53879 

13062  (Superseded  in 

part  by  EO 

13138) 53879 

13086  (See  EO 

13140) 55115 

13115  (Amended  by 

EO  13138) 53879 

13138 53879 

13139 54175 

13140 55115 

Administrative  Ordara: 
Memorandums: 

April  16,  1999 53883 

September  24,  1999 55809 

Notk«  of  October  19, 

1999 56667 

Presidential  Detenninations: 
No.  9^-38  of 

September  21, 

1999 53573 

No.  99-39  of 

September  21, 

1999 53575 

No.  99-40  of 

September  21 , 

1999 53577 

No.  99-41  of 

September  22. 

1999 53579 
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No.  99-42  Of 

September  29, 

1999 54499 

No.  99-43  of 

September  30, 

1999 54501 

No.  99-44  of 

September  30, 

1999 54503 

No.  99-45  of 

September  30, 

1999 53505 

5CFR 

532 , 53179 

831 ..: 53581 

842 - 53581 

870 54761 

1201 54507 


7CFR 

210 

215 

220 

235 

245 

246 


55407 

55407 

55407 

55407 

55407 

56669 

301 55811 

735 54508 

915 53181 

923! „ 53885 

944 53181 

984 „ 56131 

997 _...56133 

998 56133 

999 56133 

1000 53885 

1001 53885 

1002 53885 

1004 53885 

1005 - 53885 

1006 53885 

1007 „ 53885 

1012 53885 

1013 53885 

1030 53885 

1032 53885 


1033 

1036 

1040 

1044 

1046 

1049 „ 

1050 

1064 

1065 

1068 

1076 

1079 

1106 

1124 

1126 

1131 

1134 

1135 

1137 

1138....„ 

1139 

1755 „., 

2003 

3570 


.53885 
.53885 
.53885 
.53885 
.53885 
..53885 
.53885 
.53885 
.53885 
.53885 
..53885 
..53885 
..53885 
..53885 
..53885 
..53885 
..53885 
..53885 
..53885 
..53885 
..53885 
.53886 
..56399 
..56399 


8CFR 

3 


.56135 


Ch.  1, 


.54794 


9CFR 

3 56142 

77 56399 

94 55812.55813 

303 56400 

304 56400 

307 56400 

308 56400 

312 56400 

314 56400 

317 53186 

327 56400 

331 56400 

350 56400 

381 53186,  56400 

416 56400 

10CFR 

20 54543.55524 

50 53582 

72 53582.  561 14 

431 „ 541 14 

600...... 56418 

Propcwd  RitoK 

2 55176 

20 56274 

50 53270.56476 

11CFR 

110 55125 

Propo— d  RutoK 

100 55440 

102 „ 55440 

104 55440 

12CFR 

204 53617 

262 53188 

602 54511 

612 55621 

614 55621 

615 ..- 56675 

618 55621 

741 56148 

910 55125 

PrmmmmI  fllllM" 

714 55866 

724 55871 

745 55871 

1750 56274 

13  CFR 

PropoMd  Rules: 

121 55873 

14  CFR 

25 54761 

36 55598 

39 53189.53191,53193, 

53620,  53621,  53623,  53625. 
54199,  54200,  54202,  54512, 
54513.  54515,  54517,  54518, 
54763,  54767,  54769,  54770, 
54773.  54774,  55407,  55409, 
55411,  55413,  55414,  55416, 
55621,  55624.  55815.  56151. 
56158.  56158,  56159,  56161, 
56163,  56420,  56422,  56424, 
56426 

71 53627,  53887.  53888, 

53889,  53890,  53891 ,  53892, 
53893,  53894,  53895,  53896, 
53898,  53899,  54203,  54204. 
54205,  54206,  55131.  55815, 
55816,  55817,  55818.  55819. 


55820,  56251,  56428,  56429. 

56676 

93  53558 

97 ......... ...kV32,K 

PropoMd  Rules: 

Ch.  1 56275 

11 56708 

39 53275.  53951,  53953, 

54227.  54229,  54230,  54232, 
54234.  54237,  54239,  54240, 
54242,  54246.  54248.  54249. 
54580,  54582.  54584.  54587, 
54589,  54591.  54594.  54596, 
54598.  54795,  54797,  54799, 
54801.  54804,  54808,  54811, 
54815,  54818,  54822,  54826, 
54829,  54833,  55177,  55181, 
55184,  55188.  55191.  55195, 
55196,  55197,  55200,  55204, 
55207.  55211,  55440,  55636, 
55638,  55640,  55642,  55644, 
56276,  56279. 56281 ,  56709, 
56712,  56715 

71 53956,  53957 

91 56708 

121 „ 56708 

135 56708 

145 56708 

193 53958 

450 54448 

15  CFR 

774 54520 

902 , 54732.  55821 

2014 56429 

PrcMMMttd  Rutatt: 

30 53861 

732 53864 

740 53854 

743 „ 53854 

748 „.. 53854 

750 „ 53854 

752 _ 53854 

758 53854 

762 „ 53854 

772 53854 

16  CFR 

Prepoeed  Rules: 

453 56717 

17  CFR 

210 .............53900 

228 53900 

229 53900 

230 53900 

232 56430 

239 53900.  56430 

240 53900 

249 53900,  56430 

259 56430 

260 53900 

269 56430 

274 56430 

Proposed  Rules: 

210 55648 

228 55648 

229 „ 55648 

240 55648 

18  CFR 

2 54522 

157 54522 

284 54522 

380 54522 

385 54522.  56172 


Proposed  Rules: 

385 53959 

19  CFR 

24 56433 

122 53627 

159 56433 

174 56433 

20  CFR 

Proposed  Rules: 

404 - 55214 

422 55216 

718 54966 

722 54966 

725 - ...54966 

726 - 54966 

727 ........54966 

21  CFR 

Ch.  Il.„ 54794 

3 56441 

5.... 56441 

10...: » 56441 

20 56441 

25 56454 

50 54180,56441 

56 56441 

58 56441 

173 56172 

178 :. 53925 

207 56441 

310 56441 

312 ...54180,56441 

316 56441 

558 53926 

600 56441 

601 56441 

607 56441 

610 .;.. 56441 

640 ....._...... 56441 

660 56441 

878 53927 

900 53195 

Propossd  Rutss: 

5 53281 

25 53281 

314 ......53960 

500 „ 53281 

510 53281 

558 53281 

601 53960 

880. 53294 

22CFR 

Ch.V »54538 

40 55417 

42 55417 

171 54538 

514 53928 

Propossd  Ruiss: 

194 53632 

24  CFR   . 

200 .53930,  55828 

203 56108 

234 56108 

882 53868 

888 53450,  56894 

902 56676 

903 56844 

964 56870 

982 56882,  56894 

Propossd  Rules; 

964 56890 
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25CFR 

516 54541 

Proposed  Rules: 

151 55878 

26CFR 

1 55137 

301 56246 

Proposed  Rules: 

1 54836,  56246,  56718 

25 56179 


27CFR 

1 

47 

55 


.54776 
.55625 
.55625 


28CFR 

Ch.  I 

Proposed  Rules: 

571 


29CFR 
4044 


..54794 
.53872 

.55828 


30CFR 

202 „ 56454 

206 56454 

250 53195 

948 53200 

950 53202 

Proposed  Rules; 

250 53298 

901 „.r. 55878 

904 56179 

915 54840 

946 54843 

948 .,..„ 54845 


32CPR 

700 

1800...... 


Proposed  Rules: 

199 , 

806 „. 


.56062 
.53769 

.56283 
.56181 


33CFR 

100 53208,  53628,  55829, 

55830 

117 53209,  54776,  55137. 

55419.  55831.  56252.  56677 

165 55138,55420 

Propossd  Ruiss: 

Ch.  1 56286 

20 53970 

100 54847,  54849 

117 55217 

165 54242.  54963 

175 53971 

181 56287 

183..,.. „ : 56287 

207 55441 


.56612 
.54254 


34CFR 

602 

Proposed  Rules: 
75 

36CFR 

13 56455 

1275 56678 

Proposed  Rules: 

217 59074,56293 

219 59074.56293 


37  CFR 

Proposed  Rulee: 

1 53772 

3 53772 

5 53772 

10 53772 

38  CFR 

3 54206 

17 _ 54207 

Proposed  Rules: 

20 53302 

39  CFR 

776 56253 

Proposed  Rules: 

111 54255 

40  CFR 

52 53210,  53931,  54559, 

55139.  55141,  55421.  55831 

61 53212 

62 55141 

63 56173 

76 55834 

81 55421 

480 54218.  54777,  54779, 

55838.  56464,  56678,  56681, 
56690.  56697 

201 55141 

261 56256,  56469 

262 56469 

268 56469 

271 55142.  55153.  55629. 

56173 

300 53213.53629 

Proposed  Rules: 

49 54851 

52 53303,  53973.  54600, 

54601.54851,55219,55220, 

55442,  55662,  55667.  55879. 

56181 

76 .55880 

81 „.. 55442 

122 .♦. 53304 

123 53304 

124 53304 

130 53304 

131 53304 

132 53632 

1 65 „... „.5691 8 

180 56477 

194 56185 

197 53304 

258 53976 

261 55443.  55880 

264 54604 

271 55222.  55671 

41  CFR 

51-2 55841 

51-5 „. 55841 

42CFR 

121 56650 

Pmnnanri  Rtitas' 

8 56294 

57 , „ 54263 

58 54263 

447 54263 

43  CFR 

1820 „ 53213 

3500 53512 

3510 53512 


3520. 
3530. 
3540. 
3550. 
3560. 
3570. 


.53512 
.53512 
.53512 
.53512 
.53512 
.53512 


3800 53213 

Proposed  Rules: 

2800 55452 

2880 55452 

44  CFR 

62 56174 

64 „ 56256 

65 53931,  53933,  53936 

67 53938.53939 

206 55158 

Proposed  Rules: 

67.. 53980,53982 

45  CFR 

96 55843 

Proposed  Rules: 

302 55074 

303 55074 

304 55074 

305 55074 

308 55102 


46  CFR 

1 

2 

4 

10 ..... 

12 

15 

27 

31 

34 

38 

52 

53 

54 

56 

57 

58 

59 

61 , 

63 

64 

67 

68 ^ 

69 

76 

91 

95 

98 „.. 

105 

107 

108 

109 

118 

125 

133 

147 

151 

153 

160 

161 

162 

167 

169 

177 

181 

189 

193 


53220 

-.53220 

53220 

.53220,  53230 

..- 53230 

53220 

56257 

., 53220 

53220 

53220 

53220 

53220 

53220 

53220 

53220 

53220 

53220 

53220 

53220 

53220 

53220 

53220 

53220 

53220 

53220 

53220 

53220 

53220 

53220 

53220 

53220 

53220 

53220 

53220 

53220 

:. 53220 

53220 

53220 

53220 

53220 

53220 

53220 

53220 

53220 

53220 

53220 


197. 
199. 
204. 


.53220 
.53220 
.54782 


5... 
15. 


..53970 
.56720 


47  CFR 

Ch.  1 54561,  55671 

0 55161,  55425,  56269 

1 53231 

13 ....„ 53231 

20 54564 

22 53231 ,  54564 

64 53242,  53944,  54577. 

55163,  55164,  56177 

73 54224,  54225,  54783, 

54784,  54785,  54786,  55172, 

55173,  55174.  55434,  56703, 

56704 

80 53231 

87 „ 53231 

90 _ „ 53231 

95 ^ 53231 

97 :..... 53231 

101 53231 


54 „ 53648 

61 53648 

69 53648 

73 5^55,  54268,  54269, 

54270,  55222,  55223,  55452, 

55453,  56723,  56724 

76 54854 

46  CFR 

Ch.19 54538 

1 , 53264 

15 „ 53264 

19 - - 53264 

52 _ 53264 

201 „ „ 56704 

209 » 55632 

211 .55632 

213 56704 

214 55632 

237 53447 

252 55632 

415 54963 

Proposed  Rules: 

204 56724 

252 56724 

909 55453 

970 55453 

1804 54270 

1812 54270 

1852 54270 

9903 56296 

49  CFR 

Ch.  Ill 56478 

1 56270 

71 „ 56705 

172 54730 

1002 53264 

1003 53264 

1007 „ 53264 

1011 „ .„. 53264 

1012 53264 

1014 53264 

1017 53264 

1018 53264 

1019 53264 

1021 53264 

1034......: „ 53264 

1039 53264 


IV 
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1100.. 
1101.. 
1103.. 
1104.. 
1105.. 
1113.. 
1133., 
1139. 
1150. 
1151. 
1152. 


.53264 
.53264 
.53264 
.53264 
.53264 
.53264 
.53264 
.53264 
.53264 
..53264 
..53264 


1177 

53264 

1180 

53264 

1184 

53264 

PropoMdRulM: 

71                    

55892 

192 

56725 

195 , 

56725 

661 

54855 

SO  cm 

17 56582,  56590.  56596 


216 53269 

222 55858,  55860 

223 55434, 55858.  55860 

600 54786 

635 53949,  54577,  55633, 

56472 

648 54732,  55821 

660 54786,56177 

679 53630.  53950,  54225. 

54578,  54791,  54792,  55438, 
55634.  55865,  56271,  56272, 


56473,  56474,  56475 
PrapoMdRulM: 

17 53655,  55892.  56297 

216 56298 

227 56297 

648 55688 

660 54272.  55689.  56479 

679 53305,56481 


REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 
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COMMENTS  DUE  NEXT 
WEEK 


RULES  GOING  INTO 
EFFECT  OCTOBER  21, 
1999 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Peanuts,  domestically 
produced  and  imported; 
published  10-18-99 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 

Overseas  use  of  purchase 
card;  published  10-21-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation   ' 
plans;  approval  and 
promulgation;  various 
States: 

Virginia;  published  9-21-99 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Metolachlor;  published  10- 

21-99 
Pyriproxyfen;  published  10- 
21-99 

Sethoxydim;  published  10- 

21-99 
Tebufenozide,  etc.; 

published  10-21-99 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 

Funding  and  fiscal  affairs, 
loan  policies  and 
operations,  and  funding 
operations — 

Financial  assistance  to 
associations;  published 
10-21-99 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  and  Indian  housing: 
Public  housing  agency  plans 
Plan  submission  dates 
change;  published  9-21- 
99 

TRANSPORTATION 
DEPARTMENT 
Fadcral  Aviation 
Administration 

Airworthiness  directives: 
Burkhart  Grob  Luft-Und 
Raumfahrt  GmbH  &  CO 
KG;  published  9-29-99 


AGRICULTURE 
DEPARTMENT 
_  Agricultural  Marketing 
Service 

Olive  oil  promotion,  research, 
and  information  order 
comments  due  by  10-25-99; 
published  8-26-99 
Referendum  procedures; 

comments  due  by  10-25- 

99;  published  8-26-99 
Oranges,  grapefruit, 
tangerines,  and  tangelos 
grown  in — 
Florida;  comments  due  by 

10-27-99;  published  9-27- 

99 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

l-lawaiian  and  territorial 
quarantine  notices: 
Baggage  inspection  for 
domestic  flights  from 
Puerto  Rico  to  U.S.  Virgin 
Islands;  comments  due  by 
10-29-99;  published  8-30- 
99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone- 
North  Pacific  groundfish; 

comments  due  by  10- 

29-99;  published  10-14- 

99 
Pollock;  comments  due  by 

10-29-99;  published  10- 

20-99 
Caribbean.  Gulf,  and  South 
Atlantic  fisheries — 
Pelagic  sargassum  habitat 

in  South  Atlantic; 

comments  due  by  10- 

25-99;  published  8-26- 

99 
Northeastern  United  States 
fisheries — 
fNtortheast  multispedes; 

comments  due  by  10- 

28-99;  published  9-13- 

99 
West  Coast  States  and 
Westem  Pacific 
fisheries — 
Pacific  Coast  groundfish; 

comments  due  by  10- 

25-99;  published  10-8- 

99 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Exchange  Act: 


Electronic  signatures  by 
customers,  participants, 
and  clients  of  registrants; 
comments  due  by  10-29- 
99;  published  8-30-99 
Foreign  futures  and  options 

transactkKis: 

Board  of  trade  members; 
registration  or  exemptk)n 
from  registration; 
clarification;  comments 
due  by  10-25-99; 
published  8-26-99 

Foreign  firms  acting  as 
futures  commission 
merchants  or  introducing 
brokers;  direct  acceptance 
of  orders  from  U.S. 
customers  without 
registering  with  agency; 
comments  due  by  10-25- 
99;  published  8-26-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution;  standards  of 
perfonnance  for  new 
stationary  sources: 
Small  municipal  waste 
combustion  units — 
Emission  guidelines; 
comments  due  t)y  10- 
29-99;  published  8-30- 
99 

New  spurce  performance 
standards;  comments 
due  by  10-29-99; 
published  8-30-99 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

California;  comments  due  by 
10-25-99;  published  9-23- 
99 

Air  quality  Implementation 
plans;  approval  and 
promulgation;  varkHiS 
States: 
California;  comments  due  by 

10-25-99;  published  9-24- 

99 
Connectrcut;  comments  due 

by  10-28-99;  published  9- 

28-99 
Maryland;  comments  due  t>y 

10-25-99:  published  9-23- 

99 

Massachusetts;  comments 

due  by  10-27-99; 

published  9-27-99 
New  Hampshire;  comments 

due  by  10-29-99; 

published  9-29-99 
Air  quality  implementatnn 
plans:  VAvapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Colorado;  comments  due  by 
10-25-99;  published  9-24- 
99 


Hazardous  waste  program 
autfiorizations: 
Vermont;  comments  due  t)y 

10-25-99;  published  9-24- 

99 

Hazardous  waste: 
L^nd  disposal  restrictions— 
Mercury-ljearing  wastes; 
treatment  standards; 
comments  due  t>y  10- 
26-99;  published  7-27- 
99 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities; 
Desmedipham;  comments 

due  by  10-25-99; 

published  8-25-99 
Pyridate;  comments  due  by 

10-25-99;  published  8-25- 

99 
Superfund  program: 
National  oil  and  hazardous 

substances  continger>cy 

plan — 

National  priorities  list 
update;  comments  due 
by  10-25-99;  published 
9-23-99 
Toxic  substances: 
Inventory  update  rule; 
amendments;  comments 
due  by  10-25-99; 
published  8-26-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Integrated  interstate 
universal  service  and 
interstate  access  reform 
plan  covering  price  cap 
incumbent  local  exchange 
carriers:  comments  due 
by  10-29-99;  published 
10-4-99 
Telecommunications  Act  of 
1996;  implenfientation — 
Access  charge  reform; 
local  exchange  carriers 
price  cap  performance 
review;  comments  due 
by  10-29-99;  published 
9-22-99 
Radio  services,  special: 
Maritime  servues — 
Privately  owned 
accounting  autfiorities; 
accounts  settlement; 
streamlining;  biennial 
regulatory  review; 
comments  due  by  10- 
25-99;  published  9-3-99 
Radk)  stations;  table  of 
assignrrtents: 

Oregon;  comments  due  by 
10-25-99;  published  9-16- 
99 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Assessments: 


VI 


Federal  Registei 


r/Vol.  64,  No.  203 /Thursday,  October  21,  1999 /Reader  Aids 


Risk  classifications;  capital 
component;  reporting  date 
change;  comments  due  by 
10-25-99;  published  9-8- 
99 
FEDERAL  RESERVE 
SYSTEM 

Consumer  leasing  (Regulation 
M): 

Disclosure  requirements; 
delivery  by  electronic 
communication;  comments 
due  by  10-29-99; 
published  9-14-99 
Electronic  fund  transfers 
(Regulation  E): 
Disclosure  requirements; 
delivery  by  electronic 
communication;  comments 
due  by  10-29-99; 
published  9-14-99 
Equal  credit  opportunity 
(Regulation  B): 
Disclosure  requirements; 
delivery  by  electronic 
communication;  comments 
due  by  10-29-99; 
published  9-14-99 
Truth  in  lending  (Regulation 
Z): 

Disclosure  requirements; 
delivery  by  electronic 
communication;  comments 
due  by  10-29-99; 
published  9-14-99 
Tmth  in  savings  (Regulation 
DD): 

Disdosure  requirements; 
delivery  by  electronic 
communication;  comments 
due  by  10-29-99; 
published  9-14-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
AdmintoUatlon 
Animal  drugs,  feeds,  and 
related  products: 
Sheep  as  minor  species; 
comments  due  by  10-26- 
99;  published  7-26-99 
Medical  devices 
Surgeon's  and  patient 
examination  gloves; 


reclassification;  comments 
due  by  10-28-99; 
published  7-30-99 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Minerals  management: 
Mining  claims  or  sites; 
location,  recording,  and 
maintenance;  reporting 
and  recordkeeping 
requirements;  comments 
due  by  10-26-99; 
published  8-27-99 
Mining  claims  or  sites; 
location,  recording,  ar>d 
maintenance;  comments 
due  by  10-26-99; 
published  8-27-99 
Mining  claims  or  sites; 
location,  recording,  and 
maintenance;  reporting 
and  recordkeeping 
requirements 

Correctkin;  comments  due 
by  10-26-99;  published 
9-8-99 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Offica 
Pemianent  program  and 
abarxloned  mine  land 
reclamation  plan 
submissions: 

Iowa;  comments  due  by  10- 
25-99;  published  10-8-99 
West  Virginia;  comments 
due  by  10-25-99; 
published  10-8-99 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ancfwrage  reguiatkxis: 
FkxkJa;  comments  due  by 
10-29-99;  published  8-30- 
99 
Drawbridge  operations: 
Maine;  comments  due  by 
10-25-99;  published  8-25- 
99 
Regattas  and  marine  parades: 
International  Tug-of-Wan 
comments  due  by  10-25- 
99;  published  10-8-99 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Admlniatration 

Airworthiness  directives: 
Boeing;  comments  due  by 

10-25-99;  published  8-25- 

99 
Burkhart  Grob  Luft-Und 

Raumfahrt  GmbH  &  CO 

KG;  comments  due  by 

10-29-99:  published  9-29- 

99 
Cessna;  comments  due  by 

10-25-99;  published  9-10- 

90 
Pilatus  Aricraft  Ltd.; 

comments  due  by  10-27- 

99;  published  9-28-99 
Raytheon;  comments  due  by 

10-27-99;  published  8-31- 

99 
Saab;  comments  due  by  10- 

25-99;  published  9-23-99 

Class  D  and  Class  E 

airspace;  comments  due  by 

10-29-99;  published  9-14-99 
Class  E  airspace;  comments 

due  by  10-25-99;  published 

9-14-99 

TRANSPORTATION 
DEPARTMENT 

Research  and  Special 
Programs  Administration 

Pipeline  safety: 
Hazardous  Ik^uid 
transportation— 
Underwater  abandoned 
pipeline  fjacilities; 
comments  due  by  10- 
29-99;  published  3-30- 
99 


UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
publk:  bills  from  the  current 
session  of  Congress  whk:h 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  i^ws 
Update  Senm»)  on  202-523- 


6641.  This  list  is  also 
available  online  at  http;// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  forni  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  wilt  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  httpV/ 
www.access.gpo.gov/nara/ 
lndex.html.  Some  laws  may 
not  yet  be  available. 

S.  55»P.L  10»-72 

To  designate  the  Federal 
building  located  at  300  East 
8th  Street  in  Austin,  Texas  as 
the  "J.J.  Jake'  Pickle  Federal 
BuiWing".  (Oct.  19,  1999;  113 
Stat.  1045) 

Last  List  October  14,  1999 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notiftoation  seroice  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  www.gsa.gov/ 
archives/publaws-l.html  or 
send  E-mail  to 
iistservOwww.gsa.gov  with 
the  following  text  message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  sennce. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


Mr^U/ ^.    ^W 


tXrUMjLAM '^^t^;l**^i;^ 


Public  Papers 
of  the 
Presidents 
of  tlie 
United  States 

WiUiam  J.  Clinton 

1993 
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(Book  I) $56.00 

1994 

(Book  II)  $52.00 
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(Book  I) $60.00 

1995 

(Book  II)  $65.00 

1996 

(Book  I) $66.00 
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1997 
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Order  Now! 

The  United  States  Government  Manual 
1999/2000 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$46  per  copy 


Superintendent  of  Documents  Publications  Order  Form 
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Ordir  PnicMdng  Coda: 

♦7917 


Charge  your  order. 

It's  Eaayl 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


IZl  YES,  please  send  me copies  of  The  United  States  Government  Manual  1999/2000, 

S/N  06^-000-0010^2  at  $46  ($57.50  foreign)  each. 
Total  cost  of  my  order  is  $ Price  inchides  regular  domestic  postage  and  handUng  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 


Company  or  personal  name 

(Please  type  or  print) 

Additional  addi«.Wanention  line 

Street  address 

City.  State,  ZIP  code 

Daytime  phone  including  area  code 

Purchase  order  number  (optional) 

May  ifemritc  your  nam^Mdresavalaliie  to  ottaer  mailers?     [_]  [ | 


LJ  GPO  Deposit  Account 

n  VISA      [H  MasterCard  Account 


l-D 


I  I  I  I  I  I  I  I 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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'  The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Weekly  Compilalion  of 

Presidential 
Documents 


Monday.  Iniisy  13. 1M7 
Volume  33~NuBiber  2 
Plger-M 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers 
materials  released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a  ~ 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  Nationai 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Code: 

*5420 


Charge  your  order. 
Ite  Easy! 

To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

I I  YES,  please  enter      '       one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I  can 

keep  up  to  date  on  Presidential  activities.' 

EH  $137.00  First  Class  Mail         CD  $80.00  Regular  Mail 

The  total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

International  customers  please  add  25%. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  E)ocunients 

I I  GPO  Deposit  Account         |     |     | 

n  VISA      n  MasterCard  Account 


-D 


Street  address 


City.  State,  ZIP  code 


Daytime  phone  including  area  code 


1  1  1  1          1      1    1    1  1    1  1 

■    I'  T                                                      i  natnc  you  for 

.J.    1               rrredit  card  expiration  dflfp)                    „j„..  j..jj..f 

Purchase  order  number  (optional) 

May  we  make  your  nanM/address  avaflabie  to  other  maflers? 


YES     NO 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
leam  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  wilhbe 
sent  approximately  90  days 
before  the  shown  date. 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


/• 


:  AFR   SMITH212J 

:  JOHN    SMITH 

'•   212  MAIN  STREET 

•   FORESTVILLE  MD  20704 


DEC97R1 


:  AFRDO    SMITH212J 

:  JOHN    SMITH 

t  212    MAIN    STREET 

'  FORESTVILLE   MD   20704 


DEC97RI 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to 
the  Superintendent  of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


'  Superintendent  of  Documents  Subscription  Order  Form 

Ofdw  ProDwsing  codb:  Charge  yout  Order. 

*54<S8  «  H'sEaeyl 

□  VfC'  u  /  X     f  11  To  fax  your  orders  (202)  512-2250 

YE^,  enter  my  subscnpoon(s)  as  foUows:  ^^^^  ^^  ^^^^  ^202)  511-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  Ust 

of  CFR  Sections  Affected  (LS A),  at  $607  each  per  year. 
subscriptions  to  Federal  Register,  da//)' on(y  (FRDO),  at  $555  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Company  or  personal  name 


Price  includes  regular  domestic  post^e  and  handling,  and  is  subject  to  change. 


Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  Stale.  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 


YES     NO 


Maywcimri(eyauriimtAHldR9BavaU)ietoadKrinaikn?     |__]  [ | 


I    I  GPO  Deposh  Account         

r~]  VISA       [U  MasterCard  Account 


l-D 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Audiorizing  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 
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GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 


Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http.7/www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


Eping  America 
rmed 
: 


.electronically! 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 
-  Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 
Internet  E-Mail:  gpoaccess@gpo.gov 
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Public  Laws 


106th  Congress,  Ist  Session,  1999 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  106th  Congress,  1st  Session,  1999. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents. 
U.S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara/index.html 


Superintendent  of  Documents  Subscriptions  Order  Form 

LJ  yes,  enter  ray  subscription(s)  as  follows: 


Onkr  ProeaMlng  CodK 

*6216 


ChargB  your  ordtr. 
IfEagyl 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  106th  Congress,  1st  Session,  1999  for  $136  per  subscription. 


The  total  cost  of  my  order  is  $   

International  customers  please  add  25%. 


Price  inchides  regular  domestic  postage  and  handlii^  and  is  subject  to  change. 
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Washington.  DC  20408.  under  the  Federal  Register  Act  (44  U.S.C. 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Servica 
7  CFR  Part  56 

[Docket  No.  PY-99-002] 
Refrigeration  Requirements  for  Shell 

Eggs 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

summary:  The  Agricultural  Marketing 
Service  (AMS)  is  revising  its  regulations 
governing  the  voluntary  shell  egg 
grading  program  by  adding  a  definition 
of  the  term  "ambient  temperature,"  by 
amending  the  refrigeration 
requirements,  and  by  adding  a  labeling 
requirement.  Amendments  to  the  Egg 
Products  Inspection  Act  (EPIA)  in  1991 
involved  refrigeration  and  labeling 
requirements  to  enhance  the  safety  of 
table  eggs  nationwide  and  to  protect  the 
health  and  welfare  of  the  consuming 
public.  AMS  is  amending  7  CFR  part  56 
to  conform  to  the  FSIS  temperature  and 
labeling  requirements. 
DATES:  Effective  Date:  October  25, 1999. 
Comment  Date:  Conunents  are  due  on 
or  before  December  21, 1999. 

ADDRESSES:  Send  written  comments  to 
Douglas  C.  Bailey,  Chief, 
Standardization  Branch,  Potiltry 
Programs,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agricultiire, 
STOP  0259, 1400  Independence 
Avenue.  SW,  Washington,  DC  20250- 
0259.  Comments  may  be  faxed  to  202/ 
690-0941. 

State  that  your  comments  refer  to 
Docket  No.  PY-99-002  and  note  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register. 

Comments  may  be  inspected  at  the 
above  location  during  regular  business 
hours. 


FOR  FURTHER  INFORMATION  CONTACT:  Rex 
A.  Barnes,  Chief,  Grading  Branch,  202/ 
720-3271. 

SUPPLEMENTARY  INFORMATION: 
Background 

AMS  administers  a  volimtary  grading 
program  for  shell  eggs  under  the 
Agricultural  Marketing  Act  of  1946,  as 
amended  (7  U.S.C.  1621  et  seq.),  with 
implementing  regulations  in  7  CFR  part 
56.  Any  interested  person,  commercial 
firm,  or  government  agency  that  applies 
for  service  must  comply  with  the  terms 
and  conditions  of  the  regulations  and 
must  pay  for  the  services  rendered. 
AMS  graders  monitor  processing 
operations  and  verify  ihe  quality, 
quantity,  and  condition  of  eggs  packed 
into  packages  bearing  official  USDA 
identification.  AMS  also  has  facility  and 
operating  requirements  for  the  official 
plants  in  which  these  services  are 
performed.  Ciurently,  about  one-third  of 
the  nation's  table  eggs  are  marketed 
tmder  the  voluntary  grading  program. 

The  EPIA  (21  U.S.C.  1031  et  seq.) 
provides  for  the  mandatory  inspection 
of  egg  products  operations  and  the 
mandatory  surveillance  of  the 
disposition  of  shell  eggs  that  are 
undesirable  for  hiunan  consumption. 
From  its  enactment  in  1970,  AMS 
administered  the  EPIA  and  the 
regulations  implementing  it  in  7  CFR 
part  59. 

Congress  amended  the  EPIA  as  part  of 
the  Food,  Agriculture,  Conservation  and 
Trade  Act  Amendments  of  1991  (Pub.L. 
102-237)(hereafter  referred  to  as  "the 
1991  EPIA  amendments").  The  1991 
EPIA  amendments  require  that  egg 
handlers  store  and  transport  shell  eggs 
destined  for  the  ultimate  consumer 
imder  refrigeration  at  an  ambient 
temperature  of  no  greater  than  45  °F  (7.2 
"C)  (21  U.S.C.  1034(e)(1)(A),  see  also  21 
U.S.C.  1037(c)).  These  refrigeration 
reqtiirements  apply  to  shell  eggs  after 
they  have  been  packed  into  a  container 
destined  for  the  ultimate  consiuner.  Egg 
handlers  are  also  required  to  label  shell 
egg  containers  to  indicate  that 
refrigeration  is  required  (21  U.S.C. 
1034(e)(1)(B)). 

The  AMS  proposed  changes  to  7  CFR 
parts  56  and  59  (57  FR  48569,  October 
27,  1992).  Changes  to  part  59  would 
implement  the  mandatory  1991  EPIA 
amendments.  Changes  to  part  56  would 
make  conforming  changes  to  the 
voluntary  shell  egg  grading  regulations. 


Before  AMS  published  the  final  rule, 
however,  the  Department  consolidated 
food  safety  responsibilities  under  FSIS 
following  enactment  of  the  Federal  Crop 
Insurance  Reform  and  Department  of 
Agriculture  Reorganization  Act  of  1994 
(Pub.L.  103-354;  7  U.S.C.  2204e). 
Responsibility  for  egg  products 
inspection  functions  under  the  EPIA 
was  delegated  to  FSIS,  while  shell  egg 
surveillance  and  grading  functions 
continued  to  be  administered  by  AMS. 

FSIS  promulgated  a  final  rule  with 
request  for  comments  to  implement  the 
1991  EPIA  amendments  in  7  CFR  part 
59  (63  FR  45663,  August  27,  1998; 
effective  August  27,  1999).  AMS 
duplicated  those  portions  of  7  CFR  part 
59  pertinent  to  shell  egg  surveillance 
and  redesignated  them  as  a  new  7  CFR 
part  57  (63  FR  69968,  December  17, 
1998;  effective  December  18,  1998). 
FSIS  redesignated  and  transferred  the 
remaining  portions  of  7  CFR  part  59  to 
9  CFR  part  590  (63  FR  72351,  December 
31, 1998;  effective  December  31,  1998). 

The  new  FSIS  temperature  and 
labeling  requirements  in  9  CFR  part  590 
became  effective  August  27, 1999.  The 
proposed  changes  to  7  CFR  part  56 
(shell  egg  grading)  were  not  finalized 
when  FSIS  published  its  final  rule 
amending  7  CFR  part  59.  Therefore, 
since  the  proposed  rule  was  published 
some  years  ago,  AMS  is  publishing  this 
rule  as  an  interim  final  rule  with  request 
for  comment,  and  is  only  making 
changes  deemed  necessary  to  avoid  a 
conflict  between  the  requirements  of  the 
final  rule  published  by  FSIS  and  the 
AMS  shell  egg  grading  program. 

Comments 

One  hundred  and  fifty-nine  comments 
were  submitted  in  response  to  the 
proposed  rule  amending  7  CFR  parts  56 
and  59  (57  FR  48569,  October  27,  1992). 
Thirty-one  commenters,  including 
private  citizens,  State  departments  of 
agricultm-e,  several  trade  associations, 
and  several  members  of  the  egg 
industry,  supported  the  proposal.  The 
remaining  commenters  opposed  the 
proposed  rule  or  suggested  alternatives 
to  it. 

There  were  no  comments  related  to 
the  grading  of  eggs  or  the  official 
identification  of  graded  eggs.  Rather, 
most  of  the  opposing  comments  covered 
three  primary  issues:  Labeling, 
exemption  of  small  producers,  and  cost 
to  comply  with  the  regulations.  A  full 
discussion  and  analysis  of  these 
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comments  is  found  in  FSIS'  final  rule 
(63  FR  45663,  August  27, 1998) 
amending  7  CFR  part  59  (now  9  CFR 
part  590). 

Summary  of  Revisions 

AMS  is  revising  the  regulations  in  7 
CFR  part  56  to  conform  to  the  FSIS 
temperature  and  labeling  requirements, 
and  is  making  several  minor  technical 
and  editorial  changes. 

A  new  term  is  added  to  §  56.1  to 
define  "ambient  temperature."  This 
term  means  the  air  temperature 
maintained  in  an  egg  storage  facility  or 
transport  vehicle.  This  term  is  revised 
firom  that  proposed  to  conform  to 
regulations  promulgated  by  FSIS  to 
implement  die  EPIA  amendments. 

A  new  labeling  requirement  is  added 
to  the  authority  to  use  official 
identification  in  §  56.35.  It  requires  that 
consumer  packages  bearing  official  U.S. 
Grade  AA,  A,  or  B  identification  be 
labeled  with  the  words  "Keep 
Refrigerated"  or  words  of  similar 
meaning.  This  requirement  is  added  to 
provide  graders  the  authority  to  ensure 
that  officially  graded  eggs  are  packed 
into  containers  that  are  properly 
labeled,  AMS'  description  of  containers 
holding  shell  eggs  that  must  bear  the 
refrigeration  label  (those  bearing  official 
grade  marks)  is  consistent  with  the  type 
of  containers  covered  by  FSIS 
regidation.  The  FSIS  regulation  pertains 
to  containers  destined  for  the  lUtimate 
consumer. 

The  temperature  requirements 
specified  in  §  56.76  {c)(l)  and  (f)(1)  are 
changed  to  conform  to  the  FSIS 
requirements. 

The  revision  to  §  56.76  (c)(1) 
specifically  requires  cooler  rooms  to  be 
refrigerated  and  capable  of  maintaining 
an  ambient  temperature  no  greater  than 
45  °F  (7.2  "C).  Currently,  this  section 
requires  cooler  rooms  to  be  capable  of 
reducing  within  24  hours  and  holding 
the  maximum  voliune  of  eggs  handled 
to  60  "F  (15.6  "O  or  lower.  Text 
regarding  the  provision  of  thermometers 
is  also  revised  to  clarify  that  the 
thermometers  would  be  used  to  monitor 
cooler  room  tsmperatiires. 

The  revision  to  §  56.76  (f)(1) 
specifically  requires  that  shell  eggs  to  be 
officially  identified  as  U.S.  Grade  AA, 
A,  or  B  shall  be  refrigerated  at  an 
ambient  temperature  no  greater  than  45 
"F  (7.2  °C)  promptly  after  packaging. 
These  eggs,  when  shipped  between 
official  plants,  are  also  to  be  transported 
at  an  ambient  temperatxire  no  greater 
than  45  "F  (7.2  "C).  This,  again,  is  to  be 
consistent  with  the  FSIS  regulation  in 
that  shell  eggs  subject  to  the  new  FSIS 
temperatiire  requirement  are  also 
subject  to  the  revised  temperatiue 


requirement  under  the  grading  program. 
Currently,  this  section  requires  that  eggs 
held  in  the  official  plant  be  placed 
imder  re&igeration  of  60  °F  (15.6  °C)  or 
lower  promptly  after  packaging.  It  also 
requires  officially  identified  eggs  with 
an  internal  temperature  of  70  °F  (21.1 
°C)  or  higher  to  be  transported  at  a 
temperature  of  60  °F  (15.6  °C)  or  less 
when  shipped  from  an  official  plant. 

AMS  is  responsible  for  the  voluntary 
grading  of  shell  eggs  for  quality  and  the 
official  identification  of  eggs  as  U.S. 
Consumer  Grades  AA,  A,  or  B.  The 
grades  are  defined  in  the  official  U.S. 
Standards,  Grades,  and  Weight  Classes 
for  Shell  Eggs  (AMS-56)  that  are 
maintained  by  AMS.  Once  eggs  have 
been  officially  graded,  and  are  packed 
into  containers  that  are  officially 
identified  and  destined  for  the  ultimate 
consumer,  they  are  subject  to  FSIS' 
refrigeration  requirements.  Occasions 
can  arise,  however,  where  eggs  have 
been  officially  graded,  but  are  not  yet 
packed  into  containers  for  the  ultimate 
consumer.  For  example,  during 
wholesale  trading  one  official  plant 
could  grade  eggs  and  pack  them  into 
cases  using  open  trays  called  flats  for 
shipping  to  a  second  official  plant.  In 
AMS'  view,  these  eggs  should  also  be 
subject  to  refrigeration.  Therefore,  all 
eggs  that  are  officially  identified  as  U.S. 
Consumer  Grade  AA,  A,  or  B,  regardless 
of  the  container  type  in  which  they  are 
placed,  are  covered  by  this  nde. 

Finally,  the  heading  for  §  56.76  (f)  and 
the  text  of  paragraph  (f)(1)  are  revised 
for  clarity. 

Regulatory  Flexibility  Act 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.),  the  AMS  has 
considered  the  economic  impact  of  this 
rule  on  small  entities.  The  purpose  of 
the  RFA  is  to  fit  regulatory  actions  to  the 
scale  of  businesses  subject  to  such 
actions  in  order  that  small  businesses 
will  not  be  imdiUy  or  disproportionately 
burdened.  The  Small  Business 
Administration  defines  small  entities 
that  produce  and  process  chicken  eggs 
as  those  whose  annual  receipts  are  less 
than  $9,000,000  (13  CFR  121.201). 
Approximately  550,000  egg  laying  hens 
are  needed  to  produce  enough  eggs  to 
gross  $9,000,000.  Thus,  entities  with 
less  than  550,000  laying  hens  would 
meet  the  small  business  definition. 

The  Agricultural  Marketing  Act  of 
1946,  as  amended,  authorizes  a 
voluntary  grading  program  for  shell . 
eggs,  with  implementing  regulations  in 
7  CFR  part  56.  Shell  egg  processors  that 
apply  for  service  must  pay  for  the 
services  rendered.  These  user  fees  are 
proportional  to  the  volume  of  shell  eggs 


graded,  so  that  costs  are  shared  by  all 
users.  Shell  egg  processors  who  meet 
the  facility  and  operating  requirements 
are  entitled  to  pack  their  eggs  in 
packages  bearing  official  USDA  grade 
identification  when  AMS  graders  are 
present  to  certify  that  the  eggs  meet  the 
requirements  as  labeled.  Plants  in  which 
these  grading  services  are  performed  are 
called  official  plants.  There  are  about 
700  shell  egg  processors  registered  with 
the  Department  that  have  3,000  or  more 
laying  hens.  Of  these,  159  are  official 
plants  that  use  USDA's  grading  service 
and  would  be  subject  to  this  rule.  Of 
these  159  official  plants,  the  AMS 
believes  approximately  25  would  meet 
the  small  business  definition. 

The  EPLA.  enacted  in  1970,  authorizes 
the  mandatory  inspection  of  egg 
products  operations  and  the  mandatory 
surveillance  of  the  disposition  of  shell 
eggs  that  are  undesirable  for  human 
consimiption,  with  implementing 
regulations  in  7  CFR  part  59.  Congress 
amended  the  refrigeration  and  labeling 
requirements  of  the  EPIA  as  part  of  the 
Food,  Agriculture,  Conservation  and 
Trade  Act  Amendments  of  1991 .     

The  AMS  proposed  changes  to  7  CFR 
part  59  to  implement  the  1991  EPLA 
amendments  and  to  7  CFR  part  56  to 
make  its  temperature  and  labeling 
requirements  consistent  with  part  59. 
Before  AMS  published  the  final  rule, 
however,  the  Department  consolidated 
food  safety  responsibilities  imder  FSIS. 
Egg  products  inspection  functions  under 
the  EPIA  were  delegated  to  FSIS,  while 
shell  egg  surveillance  and  grading 
functions  continued  to  be  administered 
by  AMS.  FSIS  promulgated  a  final  rule 
with  request  for  comments  to 
implement  the  1991  EPIA  amendments 
in  7  CFR  part  59.  later  redesignated  as 
9  CFR  part  590.  which  became  effective 
August  27, 1999.  Among  other  changes, 
the  amendments  require  a  storage 
temperature  at  no  greater  than  45  °F  (7.2 
°C)  for  eggs  after  they  have  been  packed 
into  containers  destined  for  the  ultimate 
consumer. 

Since  the  proposed  changes  to  the 
shell  egg  grading  regulations  were  not 
finalized,  AMS  is  revising  7  CFR  part  56 
to  conform  to  the  FSIS  temperature  and 
labeling  requirements  mandated  by  the 
1991  EPLA  amendments.  Because  the 
proposed  rule  was  published  some  years 
ago,  AMS  is  publishing  this  rule  as  an 
interim  final  rule  with  request  for 
comments.  We  are  only  making  changes 
deemed  necessary  to  avoid  conJQict 
between  the  requirements  of  the  final 
rule  pubUshed  by  FSIS  and  the  AMS 
shell  egg  mading  program. 

All  sneu  egg  processors  that  currently 
use  or  are  likely  to  use  USDA  grading 
service  typically  have  over  3,000  layers 
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and  are  therefore  required  to  comply 
with  the  provisions  of  the  EPIA. 
Accordingly,  all  eggs  these  processors 
pack  into  consumer  containers  for  the 
ultimate  consumer  must  comply  with 
EPIA  refrigeration  and  labeling 
requirements.  Additionally,  industry 
practice  is  to  refirigerate  all  processed 
and  graded  eggs  the  same  way,  whether 
packed  into  containers  destined  for  the 
ultimate  consumer,  or  only  officially 
identified  as  U.S.  Grade  AA,  A,  or  B. 

Therefore,  AMS  has  determined  that 
the  provisions  of  this  rule  will  not 
impose  any  additional  requirements  on 
small  or  large  egg  handlers. 
Accordingly,  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  that 
use  USDA's  voluntary  shell  egg  grading 
service.  In  addition,  FSIS  discussed  its 
RFA  analysis  when  it  published  its  final 
rule  for  7  CFR  part  59,  and  determined 
that  it  would  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  all  small  entities  that 
produce  and  process  chicken  eggs. 

Alternatives  to  the  Rule 

AMS  considered  leaving  the  ciurent 
temperature  requirements  in  7  CFR  part 
56  unchanged.  However,  those 
requirements  would  then  be  different 
fi-om  the  FSIS  requirements  in  9  CFR 
part  590  mandated  by  the  1991  EPIA 
amendments.  Because  this  would  create 
confusion  among  users  of  the 
regulations  by  suggesting  that  storage 
and  transport  temperatiu^s  above  45  °F 
(7.2  °C)  would  be  permissible,  AMS 
determined  this  alternative  to  be 
unacceptable.  Moreover,  by  revising 
grading  program  storage  and  transport 
temperatiue  requirements  to  be 
consistent  with  FSIS,  AMS  can  better 
preserve  the  quality  of  officially 
identified  eggs  and  better  accomplish 
the  program's  objective  of  providing 
consumers  with  high  quality  shell  eggs. 

AMS  also  considered  leaving 
unchanged  the  proposed  phrase 
"containers  destined  for  the  idtimate 
consumer"  in  §§  56.76  {c){l)  and  {f)(l). 
This  phrase  does  conform  to  FSIS 
requirements  in  9  CFR  part  590. 
However,  occasions  can  arise  where 
eggs  have  been  officially  graded,  but  are 
not  yet  packed  into  containers  for  the 
ultimate  consumer.  AMS  therefore 
chose  to  make  all  shell  eggs  that  are  to 
be  officially  identified  as  U.S.  Grade 
AA,  A,  or  B  subject  to  these  regulations. 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 


Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  This  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  that  must  be  exhausted  prior 
to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  the  information  collection  and 
recordkeeping  requirements  that  appear 
in  part  56  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  OMB  control 
niunber  0581-0128.  There  are  no  new 
requirements  provided  for  in  this 
rulemaking  action. 

Piu-suant  to  5  U.S.C.  535,  it  is  also 
foimd  and  determined  upon  good  cause 
that  it  is  impractical,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice  prior  to  putting  this 
rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register. 
This  action  is  necessary  to  conform 
AMS  temperature  and  labeling 
requirements  in  7  CFR  part  56  with 
recent  changes  to  FSIS  requirements  in 
90  CFR  part  590.  The  FSIS  changes 
became  effective  on  August  27, 1999. 
Accordingly,  the  changes  made  in  this 
action  should  be  implemented  as  soon 
as  possible  to  eliminate  any  confusion 
in  the  industry.  Fiuthermore,  industry 
use  of  this  program  is  voluntary. 

List  of  Subjects  in  7  CFR  Part  56 

Eggs  and  egg  products.  Food  grades 
and  standards.  Food  labeling.  Reporting 
and  recordkeeping  requirements. 

For  reasons  set  forth  in  the  preamble, 
7  CFR  part  56  is  amended  as  follows: 

PART  56— VOLUNTARY  GRADING  OF 
SHELL  EGGS 

1.  The  authority  citation  for  part  56 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1621-1627. 

2.  Section  56.1  is  amended  by  adding 
alphabetically  a  new  term  ambient 
temperature  to  read  as  follows: 

S  56.1    Meaning  of  words  and  terms 


3.  In  §  56.35,  paragraph  (d)  is  added 
to  read  as  follows: 

§  56.35    Authority  to  use,  and  approval  of 
official  identification. 


(d)  Refrigeration  labeling.  All 
containers  bearing  official  U.S.  Grade 
AA,  A,  or  B  identification  shall  be 
labeled  to  indicate  that  refrigeration  is 
required,  e.g.,  "Keep  Refiigerated,"  or 
words  of  similar  meaning. 

4.  Section  56.76  is  amended  by 
revising  paragraphs  {c)(l),  (f)(1),  (f)(3) 
and  the  heading  of  paragraph  (f),  to  read 
as  follows: 

S  56.76    Minimum  facility  and  opeiating 
requirements  for  shell  egg  grading  and 
pacldng  plants. 

***** 

(c)  Cooler  room  requirements.  (1) 
Cooler  rooms  shall  be  refrigerated  and 
capable  of  maintaining  an  ambient 
temperature  no  greater  than  45  °F  (7.2 
°C).  Accurate  thermometers  shall  be 
provided  for  monitoring  cooler  room 
temperatures. 
***** 

(f)  Requirements  for  eggs  that  are  to  be 
officially  identified.  (1)  Shell  eggs  that 
are  to  be  officially  identffied  as  U.S. 
Grade  AA,  A,  or  B  shall  be  placed  under 
refrigeration  at  an  ambient  temperature 
no  greater  than  45  °F  (7.2  °C)  promptiy 
after  packaging.  Shell  eggs  officially 
identified  as  U.S.  Grade  AA,  A,  or  B, 
when  shipped  between  official  plants, 
shall  be  transported  at  an  ambient 
temperatiue  no  greater  than  45  °F  (7.2 
°C). 

(2)  *  *  * 

(3)  Eggs  that  are  to  be  officially 
identified  as  U.S.  Grade  AA,  A,  or  B 
shall  be  packaged  only  in  new  or  good 
used  cases  and  packing  materials.  Cases 
and  packing  materials  must  be 
reasonably  clean,  free  of  mold, 
mustiness,  and  off  odors,  and  must  be 
of  sufficient  strength  and  durability  to 
adequately  protect  the  eggs  diuing 
normal  distribution. 


£>ated:  Octolier  15. 1999. 
Kathleen  A.  Meirigan, 
Administiator, 

Agricultural  Marketing  Service. 
IFR  Doc.  99-27546  Filed  10-21-99;  8:45  am] 
BILLING  CODE  MICMO-P 


Ambient  temperature  means  the  air 
temperature  maintained  in  an  egg 
storage  fricility  or  transport  vehicle. 
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DEPARTMErfT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inapection 
Sarvloa 

7  CFR  Pari  301 
[Dodwl  No.  99-033-2] 

Aaian  Longhomad  Beetle;  Addition  to 
Quarantined  Areaa 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Affirmation  of  interim  rule  as 
final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  Asian  longhomed 
beetle  regulations  by  expanding  the 
quarantined  areas  in  the  State  of  New 
York  to  include  new  areas  in  New  York 
City  and  in  Nassau  and  Suffolk 
Counties.  As  a  result  of  the  interim  rule, 
the  interstate  movement  of  regulated 
articles  from  those  areas  is  restricted. 
The  interim  rule  was  necessary  on  an 
emergency  basis  to  prevent  the  artificial 
spread  of  the  Asian  longhomed  beetle  to 
noninfested  areas  of  the  United  States. 
EFFECTIVE  DATE:  The  interim  rule 
became  efiiective  on  May  21, 1999. 
FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
Ronald  P.  Milberg,  Operations  Officer, 
Program  Support,  PPQ,  APHIS,  4700 
River  Road  Unit  134,  Riverdale,  MD 
20737-1236;  (301)734-5255. 
SUPPLEMENTARY  INFORMATK)N: 

Background 

In  an  interim  rule  effective  May  21, 
1999,  and  published  in  the  Federal 
Register  on  May  27, 1999  (64  FR  28713- 
28715.  Docket  No.  99-033-1).  we 
amended  the  Asian  longhomed  beeUe 
(ALB)  regulations  in  7  CFR  301.51-1 
through  301.51-9  by  adding  new  areas 
in  New  York  Qty  and  in  Nassau  and 
Suffolk  Counties,  NY,  to  the  list  of 
quarantined  areas  in  §  301.51-3(c).  As  a 
result  of  this  action,  the  interstate 
movement  of  regulated  articles  from  the 
quarantined  areas  is  restricted. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before  July 
26, 1999.  We  did  not  receive  any 
comments.  Therefore,  for  the  reasons 
given  in  the  interim  mle.  we  are 
adopting  the  interim  rule  as  a  final  rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Orders 
12866, 12372.  and  12988,  and  the 
Paperwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  emd  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 


Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C.  604  of  the 
Regulatory  Flexibility  Act.  we  have 
performed  a  final  regulatory  flexibility 
analysis,  which  is  set  out  below, 
regarding  the  economic  effects  of  the 
interim  rule  on  small  entities. 

This  rule  affirms  an  interim  mle  that 
amended  the  ALB  regulations  by 
expanding  the  quarantined  areas  in  the 
State  of  New  York  to  include  new  areas 
in  New  York  City  and  in  Nassau  and 
Suffolk  Counties.  As  a  resiilt  of  the 
interim  rule,  the  interstate  movement  of 
regulated  articles  from  those  areas  is 
restricted.  The  interim  rule  was 
necessary  on  an  emergency  basis  to 
prevent  the  artificial  spread  of  the  Asian 
longhomed  beetle  to  noninfested  areas 
of  the  United  States. 

The  small  businesses  potentially 
affected  by  the  interim  rule  are 
nurseries,  arborists,  tree  removal 
services,  and  firewood  dealers  located 
within  the  quarantined  areas.  We 
estimate  that  there  are  fewer  than  100 
such  businesses  in  the  quarantined 
areas.  They  could  be  affected  in  two 
ways.  First,  if  a  business  wishes  to  move 
regulated  articles  interstate  frt)m  a 
quarantined  area  it  must  either:  (1)  Enter 
into  a  compliance  agreement  with 
APHIS  for  the  inspection  and 
certffication  or  limited  permitting  of 
regulated  articles  for  interstate 
movement  from  the  quarantined  area;  or 
(2)  present  its  regulated  articles  to  an 
APHIS  inspector  for  inspection  and 
obtain  a  certificate  or  a  limited  permit, 
issued  by  the  APHIS  inspector,  for  the 
interstate  movement  of  the  regulated 
articles.  In  either  case,  the  inspections 
of  regulated  articles  may  be 
inconvenient,  but  these  inspections  do 
not  resiUt  in  any  additional  direct  costs 
for  businesses  because  APHIS  provides 
the  services  of  the  inspector  without 
cost,  as  long  as  those  services  are 
administered  during  normal  working 
houurs.  There  is  also  no  cost  for  the 
compliance  agreement,  certificate,  or 
limited  permit  for  interstate  movement 
of  regulated  articles. 

Second,  because  of  ALB  infestation, 
some  regulated  articles  may  not  qualify 
for  interstate  movement  imder  a 
certificate  or  limited  permit.  In  this 
case,  a  business  wishing  to  move  such 
regulated  articles  interstate  from  a 
quarantined  area  would  be  deprived  of 
the  opportunity  to  benefit  from  the  sale 
of  the  affected  regulated  articles  in 
another  State.  It  is  difficidt  to  estimate 
the  niunber  or  value  of  regulated  articles 
that  would  be  determined  to  be  infested 
upon  inspection  and,  therefore,  denied 
a  certificate  or  a  limited  permit. 
However,  based  on  our  experience,  we 


expect  that  the  number  and  value  would 
be  small.  Since  1996,  APHIS  has  not 
been  requested  to  perform  a  single 
inspection  in  the  previously 
quarantined  areas  in  the  State  of  New 
York. 

ALB  has  the  potential  to  cause 
extensive  tree  damage  and  serious 
economic  losses  to  many  businesses, 
both  large  and  small,  in  the  United 
States.  In  the  eastem  region  of  the 
United  States  alone,  which  includes  the 
north-central  States,  there  are  279 
million  acres  of  hardwood  forests, 
representing  about  75  percent  of  the 
land  of  all  eastem  forests.  That  forest 
acreage  is  in  addition  to  land  in  luban 
and  subiuban  areas  where  hardwood 
trees  are  common  in  streets,  backyards, 
and  parks.  It  is  estimated  that  maple 
trees  accoimt  for  at  least  30  percent  of 
the  street  and  park  plantings  in  inban 
areas.  Nvirsery  stock  and  certain  fruit 
trees  are  also  at  risk. 

In  1996,  the  timber  processing  and 
manufactxuing  industry  in  the  northeast 
region  accoimted  for  7  percent  of  the 
employment,  6  percent  of  the  wages  and 
salaries,  and  7  percent  of  the  value  of 
shipments  of  all  manufacturing 
industries  in  that  region.  This  translates 
to  a  workforce  of  272,100  employees 
earning  $7.4  billion.  Timber  processing 
and  manu&cturing  industry  shipments 
were  valued  at  $44  billion  in  1996. 
These  statistics  on  the  timber  processing 
and  manufactining  industries  reflect 
products  made  from  softwood  timber  as 
well  as  hardwood  timber;  however,  the 
effect  of  hardwood  timber  on  the  totals 
is  significant.  As  an  example,  hardwood 
accoimted  for  52  percent  of  the  net 
volume  of  growing  stock  on  timberland 
in  seven  northeastern  States  in  1992. 

In  1994,  U.S.  firms  engaged  primarily 
in  the  production  of  ornamental  nursery 
products,  including  nursery  stock, 
employed  134,591  workers  who  earned 
$2.2  billion  in  wages.  In  1993,  sales  of 
plants  (trees  and  shrubs)  by  nurseries 
and  greenhouses  in  the  United  States 
totaled  an  estimated  $3.1  billion,  of 
which  $212  million  was  derived  from 
sales  in  seven  northeastern  States. 
During  fiscal  year  1993, 103.9  million 
landscape  trees  were  sold  in  the  United 
States,  including  5.7  million  in  seven 
northeastem  States.  Approximately  half 
of  all  landscape  trees  sold  in  the  United 
States  are  hardwood  trees. 

The  maple  syrup  industry  relies  on 
healthy  maple  trees,  especially  the  sugar 
maple,  for  its  production.  In  1998,  four 
northeastem  States  (Maine,  New 
Hampshire.  New  York,  and  Vermont) 
accounted  for  70  percent  of  the  value  of 
U.S.  maple  syrup  production  ($31.5 
million). 
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The  tourism  industry  in  the 
northeastern  States  is  tied  heavily  to  leaf 
color  changes  in  the  fall,  and  the  maple 
tree  is  noted  for  producing  some  of  the 
most  vivid  colors.  Between  mid- 
September  and  late  October,  for 
example,  the  hardwood  forests  of  New 
England  draw  1  million  tourists  and 
generate  $1  billion  in  revenue.  It  is 
estimated  that  up  to  one-fourth  of  the 
tourism  revenue  generated  aimually  in 
New  England  is  due  to  the  Ml  foliage 
displays. 

The  commercial  fruit  industry  is  also 
at  risk,  as  pear,  apple,  plimi,  and  citrus 
trees  are  susceptible  to  ALB  infestation. 
We  estimate  that,  for  the  United  States 
as  a  whole,  the  cost  of  replacing  host 
fruit  trees  would  amount  to  $5.2  billion 
alone  for  pear,  apple,  and  pliun 
orchards  and  $10.4  billion  for  citrus. 
The  fruits  of  host  trees  would  also  be 
affected  by  a  widespread  infestation. 
The  average  1995-97  value  of  utilized 
production  in  the  United  States  of  the 
four  fruits  noted  above  is  estimated  at 
$4.7  billion. 

The  quarantine  imposed  by  this  rule 
has  been  determined  to  be  the  most 
effective  means  of  preventing  the 
artificial  spread  of  ALB,  as  biological 
controls  and  pesticides  do  not  presently 
appear  to  be  effective  alternatives.  The 
only  other  alternative  we  considered    • 
was  not  to  quarantine  the  newly 
infested  areas;  we  rejected  this 
alternative  because  it  would  fail  to 
prevent  the  artificial  spread  of  ALB  into 
noninfested  areas  of  the  United  States. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  7  CFR  part  301  and 
that  was  published  at  64  FR  28713- 
28715  on  May  27, 1999. 

Authority:  7  U.S.C.  147a,  ISObb,  ISOdd, 
150ee,  150ff,  161. 162,  and  164-167;  7  CFR 
2.22,  2.80,  and  371.2(c). 

Done  in  Washington,  DC,  this  18th  day  of 
October,  1999. 

Bobby  R.  Acord, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  99-27659  FUed  10-21-99;  8:45  am] 
BMJJNQ  CODE  M10-34-P 
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12  CFR  Part  347 
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Extended  Examination  Cycle  For  U.S. 
Branches  and  Agencies  of  Foreign 
Banks 

AGENCIES:  Office  of  the  Comptroller  of 
the  Currency,  Treasury;  Board  of 
Governors  of  the  Federal  Reserve 
System;  and  the  Federal  Deposit 
Insurance  Corporation. 
ACTION:  Joint  final  rule. 

summary:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC),  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board),  and  the  Federal  Deposit 
Lasurance  Corporation  (FDIC) 
(collectively,  the  Agencies)  are  adopting 
as  a  joint  final  rule  their  joint  interim 
rule  implementing  section  2214  of  the 
Economic  Growth  and  Regulatory 
Paperwork  Reduction  Act  of  1996 
(EGRPRA).  Section  2214  of  EGRPRA 
authorizes  the  Agencies  to  extend  the 
examination  cycle  for  certain  United 
States  branches  and  agencies  of  foreign 
banks.  This  joint  final  rule  makes 
United  States  branches  and  agencies  of 
foreign  banks  with  total  assets  of  $250 
million  or  less  eligible  for  an  18-month 
examination  cycle  if  they  meet  certain 
qualifying  criteria. 

EFFECTIVE  DATE:  October  22, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
OCC:  Martha  Clarke,  Senior  Attorney, 
International  Activities  (202/874-0680); 
Jose  Tuya,  Director,  International 
Banking  &  Finance  (202/874-4730);  or 
Karl  Betz,  Attorney,  Legislative  and 
Regulatory  Activities  (202/874-5090), 
Office  of  the  Comptroller  of  the 
Currency,  250  E  Street  SW., 
Washington,  D.C.  20219. 

Board:  Barbara  J.  Bouchard,  Manager, 
Division  of  Banking  Supervision  and 
Regulation  (202/452-3072);  or  Jonathan 
D.  Stoloff,  Counsel,  Legal  Division  (202/ 
452-3269).  Board  of  Governors  of  the 


Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue  NW.,  Washington, 
D.C.  20551. 

FDIC:  Karen  Walter,  Chief, 
International  Branch,  Division  of 
Supervision  (202/898-3540);  or  Mark 
Mellon,  Counsel,  Regulation  and 
Legislation  Section,  Legal  Division  (202/ 
898-3854),  Federal  Deposit  Insurance 
Corporation.  550  17th  Street  NW., 
Washington,  D.C.  20429. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  fiitemational  Banking  Act  of  1978 
(the  IB  A),  I  as  amended  by  the  Foreign    ^ 
Bank  Supervision  Enhancement  Act  of 
1991,2  prescribed  a  12-month 
examination  schedule  for  U.S.  branches 
and  agencies  of  foreign  banks.  Section 
2214  of  EGRPRA  modified  that 
requirement  by  amending  section 
3105(c)(1)(C)  of  the  IBA  to  provide  that 
U.S.  branches  and  agencies  of  foreign 
banks  are  subject  to  on-site  examination 
as  frequently  as  national  banks  and  state 
banks  are  examined  by  their  appropriate 
federal  banking  agencies.' 

In  general,  national  banks  and  state 
banks  must  be  examined  every  12 
months.  However,  section  1 1 1  of  the 
Federal  Deposit  Insurance  Corporation 
Improvement  Act  of  1991  '*  authorized 
an  18-month  examination  cycle  for 
certain  national  banks  and  state  banks 
with  a  composite  rating  of  1  under  the 
Uniform  Financial  Institutions  Rating 
System  (UFIRS)  and  total  assets  of  $100 
million  or  lees.  Subsequently,  section 
306  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994  ^  expanded 
the  availability  of  the  18-month 
examination  cycle  to  certain  national 
banks  and  state  banks  with  a  composite 
rating  of  1  imder  UFIRS  and  total  assets 
of  less  than  $250  million,  as  well  as  to 
certain  national  banks  and  state  banks 
with  a  composite  rating  of  2  under 
UFIRS  and  total  assets  of  $100  million 
or  less.  Finally,  section  2221  of  EGRPRA 
amended  section  10(d)  of  the  Federal 
Deposit  Insurance  Act  (FDI  Act)  *  to 
provide  that  at  any  time  after  September 
23,  1996,  U.S.  bank  supervisory 
agencies  coiild  extend  the  18-month 
examination  cycle  to  certain  national 
banks  and  state  banks  with  a  composite 
rating  of  2  and  total  assets  of  $250 
million  or  less.  Effective  April  2, 1998, 


)  Pub.  L.  95-369.  92  SUt.  607. 

2  Pub.  L.  102-242.  105  Stat.  2286. 

^Section  2214  of  EGRPRA.  Pub.  L.  104-208. 110 
Stat.  3009.  Section  310S(c)(l)(C)  is  codified  at  12 
U.S.C.  3105(c)(l)(a. 

*Pub.  L.  102-242.  105  Stat.  2236  (sectioD  111  if 
codified  at  12  U.S.C.  lB20(d)). 

'Pub.  L.  103-325. 108  Stat.  2160. 

6  Section  10(d)  of  the  FDI  Act  is  codified  at  12 
U.S.C.  lB20(d)(10). 
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the  Agencies  issued  a  final  rule  that 
extended  the  examination  cycle  to  18 
months  for  certain  national  banks  and 
state  banks  that  satisfy  the  requirements 
of  section  2221  of  EGRPRA.  63  FR 
16377  (April  2, 1998).  To  be  eligible  for 
the  extended  cycle,  the  national  bank  or 
state  bank  must: 

(a)  Have  total  assets  of  $250  million 
or  less; 

(b)  Be  rated  a  composite  2  or  better 
under  the  UFIRS; 

(c)  Be  well  capitalized; 

(d)  Be  well  managed; 

"    (e)  Not  be  subject  to  a  formal 
enforcement  action;  and  (f)  Not  have 
experienced  a  change  of  control  during 
the  preceding  12-month  period  in  which 
a  full-scope,  on-site  examination  would 
have  been  required  but  for  section  10(d) 
of  the  FDI  Act. 

Interim  Rule 

To  implement  section  2214  of 
EGRPRA,  the  Agencies  issued  a  joint 
interim  rule  on  August  28, 1998,  that 
similarly  extended  the  examination 
cycle  for  certain  U.S.  branches  and 
agencies  of  foreign  banks.  63  FR  46118. 
Under  the  joint  interim  rule,  a  U.S. 
branch  or  agency  of  a  foreign  bank  may 
be  considered  for  an  18-month 
examination  cycle  if  the  branch  or 
agency  meets  certain  criteria  and  if  there 
are  no  other  factors  that  cause  the 
appropriate  federal  banking  agency  to 
conclude  that  more  fi«quent 
examinations  of  the  branch  or  agency 
are  appropriate.  To  be  eligible  for  an  18- 
month  examination  cycle,  the  U.S. 
branch  or  agency  of  a  foreign  bank  must: 

(a)  Have  total  assets  of  $250  million 
or  less; 

(b)  Have  received  a  composite  RCXIA  ^ 
supervisory  rating  of  1  or  2  at  its  most 
recent  examination; 

(c)  Satisfy  the  requirements  of  either 
paragraph  (1)  or  (2): 

(1)  The  foreign  bank's  most  recently 
reported  capital  adequacy  position 
consists  of,  or  is  equivalent  to,  Tier  1 
and  total  risk-based  capital  ratios  of  at 
least  6  percent  and  10  percent, 
respectively,  on  a  consolidated  basis;  or 

(2)  The  branch  or  agency  has 
maintained,  on  a  daily  basis  over  the 
past  three  quarters,  eligible  assets  in  an 
amount  not  less  than  108  percent  of 
third  party  liabilities  (determined 
consistent  with  applicable  federal  and 
state  law)  and  sufficient  liquidity  is 
ciirrently  available  to  meet  its 
obligations  to  third  parties; 


''  The  supervisory  rating  system  for  branches  and 
agencies  of  foreign  banlu  is  referred  to  as  ROCA. 
The  four  components  of  ROCA  are:  risk 
management,  operational  controls,  compliance,  and 
asset  quality. 


(d)  Not  be  subject  to  a  formal 
enforcement  action  or  order  by  the 
Board,  FDIC,  or  OCC;  and 

(e)  Not  have  experienced  a  change  in 
control  diuing  the  preceding  12-month 
period  in  which  a  full-scope,  on-site 
examination  would  have  been  required 
but  for  section  3105(c)(1)(C)  of  the  IBA. 

The  Agencies  noted  in  the  joint 
interim  rule  that  each  Agency  retains 
the  authority  to  examine  a  U.S.  branch 
or  agency  of  a  foreign  bank  as  frequently 
as  the  Agency  deems  necessary.  The 
joint  interim  rule  also  provided  that,  in 
determining  whether  a  U.S.  branch  or 
agency  of  a  foreign  bank  is  eligible  for 
an  extended  examination  cycle,  the 
Agencies  may  consider  additional 
factors,  including  whether: 

(a)  Any  of  the  individual  components 
of  the  ROCA  rating  of  the  U.S.  branch 
or  agency  is  rated  3  or  worse; 

(b)  The  results  of  any  off-site 
supervision  indicate  a  deterioration  in 
the  condition  of  the  U.S.  branch  or 
agency; 

(c)  The  size,  relative  importance,  and 
role  of  a  particular  U.S.  branch  or 
agency  when  reviewed  in  the  context  of 
the  foreign  bank's  entire  U.S.  operations 
otherwise  necessitate  an  annual 
examination  (including,  for  example, 
whether  the  office  generates  a 
significant  level  of  assets  that  are 
booked  elsewhere);  and 

(d)  The  condition  of  the  foreign  bank 
itself  gives  rise  to  a  need  to  examine  the 
U.S.  branch  or  agency  every  12  months. 

The  Agencies  noted  further  that  they 
generally  will  determine  whether  to 
apply  the  18-month  examination  cycle 
to  a  particular  U.S.  branch  or  agency 
based  on  the  overall  risk  assessment  for 
that  office,  as  well  as  the  factors  noted 
in  the  joint  interim  rule. 

Since  U.S.  branches  and  agencies  of 
'  foreign  banks  do  not  receive  separate 
examination  ratings  of  their 
management,  the  Agencies  stated  in  the 
joint  interim  rule  that  they  will  use 
certain  criteria  as  a  proxy  for  the  well 
managed  criterion  applicable  to  U.S. 
banks,  including  the  ROCA  component 
and  composite  ratings,  the  existence  of 
any  formal  enforcement  action  or  order 
issued  by  an  Agency,  and  the  other 
discretionary  standards  described  in  the 
preceding  paragraph. 

The  joint  interim  rule  became 
effective  immediately,  but  the  Agencies 
invited  public  comment  on  any  aspect 
of  the  joint  interim  rule.  As  discussed  in 
the  following  paragraphs,  the 
commenters  stron^y  favored  adopting 
the  expanded  examination  cycle  as  set 
forth  in  the  joint  interim  rule. 


Comments  Received 

In  response  to  their  request  for 
comment  on  the  joint  interim  rule,  the 
Agencies  received  a  total  of  seven 
conmients,  including  six  from  banks 
and  one  bom  a  trade  association.  The 
commenters  strongly  supported  the 
expanded  examination  cycle  for  U.S. 
branches  and  agencies  of  foreign  banks. 
They  agreed  that  the  expanded 
examination  cycle  woidd  reduce 
regulatory  burden  on  smaller,  well-run 
branches  and  agencies  that  do  not  pose 
significant  supervisory  concerns. 

One  conunenter,  while  expressing 
support  for  the  nile,  requested  that  the 
Agencies  clarify  four  points. 

First,  the  commenter  sought 
clarification  that  the  two  tests  for 
determining  whether  a  branch  or  agency 
is  well  capitalized  are  alternative  tests 
and  that  use  of  one  test  for  one 
examination  cycle  does  not  preclude 
use  of  the  other  test  in  subsequent  exam 
cycles.  The  commenter  is  correct.  The 
criterion  based  on  capital  states  that  the 
U.S.  branch  or  agency  must  satisfy  the 
requirements  of  either  test.  Reliance  on 
one  of  the  eligibility  tests  for  an 
extended  examination  cycle  does  not 
preclude  subsequent  reliance  on  the 
other  test.  The  two  capital  adequacy 
tests  contained  in  this  rule  are  limited 
in  their  applicability  to  determining 
whether  a  branch  or  agency  is  eligible 
for  an  extended  examination  cycle. 
These  two  capital  adequacy  tests  have 
no  effect  on  special  asset  maintenance 
requirements. 

Second,  the  commenter  also  requested 
guidance  as  to  how  the  "well 
capitalized"  criterion  will  be 
implemented.  Capital  adequacy  will  be 
determined  using  regulatory  and 
supervisory  reports,  and  public 
information  where  appropriate.  The 
foreign  bank's  capital  adequacy  may  be 
assessed  on  the  basis  of  the  home 
country  supervisor's  capital  standards  if 
those  standards  are  in  all  respects 
consistent  with  the  Basel  Accord. 

Third,  the  conunenter  requested  that 
the  Agencies  clarify  whether  both 
eligible  assets  and  average  third  party 
liabilities  are  to  be  determined 
consistent  with  applicable  federal  and 
state  law.  The  commenter  noted  that  the 
wording  of  the  alternative  capital  test 
using  eUgible  assets  in  the  interim  rule 
suggested  that  average  third  party 
liabilities  were  not  to  be  determined  in 
accordance  with  applicable  federal  and 
state  law.  The  Agencies  have  amended 
that  provision  in  the  final  rule  to  clarify 
that  both  eligible  assets  and  average 
third  party  liabilities  are  to  be 
determined  consistent  with  applicable 
federal  and  state  law. 


Federal  Register /Vol.  64,  No.  204 /Friday,  October  22.  1999 /Rules  and  Regulations  56951 


Finally,  the  conunenter  asked  how  the 
Agencies  would  determine  the 
sufficiency  of  a  branch's  or  agency's 
liquidity  under  the  alternative  capital 
test.  The  alternative  capital  test 
measures  eligible  assets  against  average 
third  party  liabilities  over  the  past  three 
quarters.  "The  requirement  that  sufficient 
liquidity  is  available  to  meet  obligations 
to  third  parties  is  designed  to  ensure 
that  the  branch  or  agency  is  able  to  meet 
unexpected  demands  in  the  event  of  a 
sudden  economic  downtiun  or  other 
adverse  events  affecting  the  foreign  bank 
or  its  U.S.  offices  subsequent  to  the  last 
quarter  measiured  under  the  alternative 
capital  test.  Accordingly, 
determinations  regarding  the  sufficiency 
of  a  branch's  or  agency's  liquidity  need 
to  be  made  on  a  case-by-case  basis. 

Final  Rule 

In  light  of  the  comments  received,  the 
Agencies  are  adopting  the  joint  interim 
rule  as  a  joint  final  rule  with  the 
clarifications  discussed  above.  Under 
the  joint  final  rule,  in  order  to  be 
eligible  for  the  extended  examination 
cycle,  a  U.S.  branch  or  agency  of  a 
foreign  bank  must: 

(a)  Have  total  assets  of  $250  million 
or  less; 

(b)  Have  a  composite  ROCA 
supervisory  rating  of  1  or  2  at  its  most 
recent  examination; 

(c)  Meet  either  of  the  "well 
capitalized"  criteria  noted  above; 

(d)  Not  be  subject  to  a  formal 
enforcement  action  or  order  by  the 
Board.  FDIC,  or  CX:C;  and 

(e)  Not  have  undergone  a  change  in 
control  during  the  preceding  12-month 
period  in  which  a  full-scope,  on-site 
examination  would  have  been  required 
but  for  section  3105(c)(1)(C)  of  the  IBA. 
For  purposes  of  this  rule,  a  branch  or 
agency  of  a  foreign  bank  will  be  deemed 
to  have  imdergone  a  change  in  control 
if  it  is  sold  to  another  foreign  bank  or 

if  there  has  been  a  change  in  control  of 
the  foreign  bank. 

The  Agencies  may  consider  other 
factors  in  determining  whether  a  U.S. 
branch  or  agency  that  meets  the 
foregoing  criteria  should  not  be  eligible 
for  an  extended  examination  cycle. 
These  discretionary  factors  include 
whether: 

(a)  Any  of  the  individual  components 
of  the  ROCA  rating  of  the  U.S.  office  is 
rated  3  or  worse; 

(b)  The  results  of  any  off-site 
supervision  indicate  a  deterioration  in 
the  condition  of  the  office; 

(c)  The  size,  relative  importance,  and 
role  of  a  particular  office  when  reviewed 
in  the  context  of  the  foreign  bank's 
entire  U.S.  operations  otherwise 
necessitates  an  annual  examination 


(including,  for  example,  whether  the 
office  generates  a  significant  level  of 
assets  that  are  booked  elsewhere);  and 

(d)  The  condition  of  the  foreign  bank 
itself  gives  rise  to  such  a  need. 

The  Agencies  will  base  their 
determination  whether  to  apply  the  18- 
month  examination  cycle  to  a  particular 
U.S.  branch  or  agency  on  the  overall  risk 
assessment  for  that  office.  Each  Agency 
retains  the  authority  to  examine  a 
branch  or  agency  within  its  jurisdiction 
as  frequently  as  the  Agency  deems 
necessary.  Thus,  for  instance,  the 
appropriate  Agency  may  determine  that 
changes  in  the  level  or  direction  of  risk 
in  a  branch  or  agency  or  in  the  level  of 
third  party  liabilities  may  warrant 
examining  the  branch  or  agency  before 
the  expiration  of  an  18-month  exam 
cycle. 

The  Agencies  believe  that  an 
extended  examination  cycle  for  eligible 
U.S.  offices  of  foreign  banks  is 
consistent  with  principles  of  safety  and 
soxmdness  because  it  will  permit  die 
Agencies  to  focus  their  resources  on 
those  offices  that  present  the  most 
immediate  supervisory  concerns  while 
concomitantly  reducing  the  regulatory 
burden  on  smaller  offices  that  do  not 
pose  a  similar  level  of  concern.  The 
Agencies  will  continue  to.  use  off-site 
supervision  techniques,  including  the 
submission  of  regulatory  reports,  to 
monitor  the  condition  and  any  changes 
in  the  risk  profile  of  offices  scheduled 
to  be  examined  on  the  extended  18- 
month  examination  cycle. 

Immediate  Efifective  Date 

The  Agencies  find  good  cause  for  < 
dispensing  with  the  30-day  delayed 
effective  date  prescribed  by  the 
Administrative  Procediu«  Act  (APA),  5 
U.S.C.  551  et  seq.  The  expanded 
examination  cycle  was  effective  upon 
publication  of  the  joint  interim  rule  in 
August  1998.  This  joint  final  rule  adopts 
the  interim  rule  with  minor  changes. 
While  the  Agencies  invited  interested 
parties  to  comment  on  the  rule  at  that 
time,  each  Agency  already  has 
implemented  the  expanded  examination 
cycle.  Accordingly,  depository 
institutions  will  not  require  any 
additional  time  to  adjust  their  policies 
or  practices  in  order  to  comply  with  the 
joint  final  rule. 

Regulatory  Flexibility  Act 

A  regulatory  flexibility  analysis  under 
the  Regxilatory  Flexibility  Act  is  only 
required  when  an  agency  is  required  to 
publish  a  general  notice  of  proposed 
rulemaking  for  any  proposed  rule.  5 
U.S.C.  603.  As  noted  previously,  the 
Agencies  have  determined  that  it  was 
not  necessary  to  publish  a  notice  of 


proposed  rulemaking  for  this  joint  final 
rule.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

Title  II  of  the  Small  Business 
Regidatory  Enforcement  Fairness  Act  of 
1996  (SBREFA) «  provides  generally  for 
agencies  to  report  rules  to  Congress  and 
the  General  Accounting  Office  (GAO) 
for  review.  The  reporting  requirement  is 
triggered  when  a  Federal  Agency  issues 
a  final  rule.  The  Agencies  filed  the 
appropriate  reports  with  Congress  and 
the  GAO  as  required  by  SBREFA.  The 
Office  of  Management  and  Budget  has 
determined  that  the  joint  final  rule  does 
not  constitute  a  "major  rule"  as  defined 
by  SBREFA. 

Paperwork  Reduction  Act 

In  accordance  wdth  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  the  Agencies  have  determined 
that  no  collections  of  information 
piusuant  to  the  Paperwork  Reduction 
Act  are  contained  in  this  joint  final  nde. 

OCC  Executive  Order  12866  Statement 

The  OCC  has  determined  that  this 
final  rule  is  not  a  significant  regulatory 
action  under  Executive  Order  12866. 

OCC  Unfunded  Mandates  Act  of  1995 
Statement 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104-4,  109  Stat.  48  (March  22.  1995) 
(Unfunded  Mandates  Act),  requires  that 
an  agency  prepare  a  budgetary  impact 
statement  before  promulgating  a  rule 
that  includes  a  Federal  mandate  that 
may  result  in  the  expenditure  by  state, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
If  a  budgetary  impact  statement  is 
required,  section  205  of  the  Unfunded 
Mandates  Act  also  requires  an  agency  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  before 
promulgating  a  rule.  Because  the  OCC 
has  determined  that  this  joint  final  rule 
v^U  not  result  in  expenditiu^s  by  state, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year, 
the  OCC  has  not  prepared  a  budgetary 
impact  statement  or  specifically 
addressed  the  regulatory  alternatives 
considered.  As  discussed  in  the 
preamble,  this  joint  final  rule  will  have 
the  effect  of  reducing  regulatory  burden 
on  certain  national  banks. 


«Pub.  L.  104-121. 


56952  Federal  Register / Vol.  64,  No.  204 /Friday.  October  22,  1999 /Rules  and  Regulations 


List  of  Subjects 

12CFRPart4 

Freedom  of  information,  Organization 
and  functions  (Government  agencies), 
Reporting  and  recordlceeping 
requirements. 

12  CFR  Part  211 

Exports,  Federal  Reserve  System, 
Foreign  banking,  Holding  companies, 
Investments,  Reporting  and 
recordkeeping  requirements. 

12  CFR  Part  347 

Allocated  transfer  risk  reserve.  Banks, 
banking.  Bank  deposit  insurance.  Bank 
mergers.  Credit,  Foreign  banking. 
Foreign  branches.  Foreign  investments. 
Insured  branches.  International  lending. 
International  operations.  Investments, 
Reporting  and  recordkeeping 
requirements. 

Office  of  the  Ckimptroller  of  the  Currency,  12 
CFR  Chapter  I,  Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  part  4  of  chapter  I  of  title  12 
of  the  Code  of  Federal  Regulations  is 
amended  as  foUows: 

PART  4— ORGANIZATION  AND 
FUNCTIONS,  AVAILABILITY  AND 
RELEASE  OF  INFORMATION, 
CONTRACTING  OUTREACH 
PROGRAM 

Accordingly,  the  interim  rule 
amending  12  CFR  Part  4,  which  was 
published  at  63  FR  46118  on  August  28, 
1998,  is  adopted  as  a  final  rule  with  the 
following  changes. 

1.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  93a.  Subpart  A  also 
issued  under  5  U.S.C.  552;  12  U.S.C.  481, 
1820(d),  and  3105(c)(1).  Subpart  B  also 
issued  under  5  U.S.C.  552;  E.O.  12600  (3 
CFR,  1987  Comp.,  p.  235).  Subpart  C  also 
issued  under  5  U.S.C.  301,  552;  12  U.S.C. 
481,  482,  1821(o),  1821(t);  18  U.S.C.  641, 
1905, 1906;  31  U.S.C.  9701.  Subpart  D  also 
issued  under  12  U.S.C.  1833e. 

2.  In  §4.7,  paragraphs  (b)(l)(iii)(B) 
and  (b)(2)  introductory  text  are  revised 
to  read  as  follows: 

1 4.7    Frequency  of  examination  of  Federal 
agencies  and  brancties. 

***** 

(b)*    •    * 
(1).    *    . 

(iii)*    *     * 

(B)  The  branch  or  agency  has 
maintained  on  a  daily  basis,  over  the 
past  three  quarters,  eligible  assets  in  an 
amoimt  not  less  than  108  percent  of  the 
preceding  quarter's  average  third  party 
liabilities  (determined  consistent  with 
applicable  federal  and  state  law),  and 


sufficient  liquidity  is  currently  available 
to  meet  its  obligations  to  third  parties; 

***** 

(2)  Discretionary  standards.  In 
determining  whether  a  Federal  branch 
or  agency  that  meets  the  standards  of 
paragraph  (b)(1)  of  this  section  should 
not  be  eligible  for  an  18-month 
examination  cycle  pursuant  to  this 
paragraph  (b),  the  OCC  may  consider 
additional  factors,  including  whether: 
***** 

Dated:  September  17, 1999. 
)ohn  D.  Hawke,  Jr., 

Comptroller  of  the  Currency. 

Federal  Reserve  System,  12  CFR  Chapter  D, 
Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  the  Board  amends  12  CFR 
Part  211  as  follows: 

PART  211— INTERNATIONAL 
BANKING  OPERATIONS 
(REGULATION  K) 

Subpart  B— Foreign  Banking 
Organizations 

Accordingly,  the  interim  rule 
amending  12  CFR  Part  211,  which  was 
published  at  63  FR  46118  on  August  28, 
1998,  is  adopted  as  a  final  rule  with  the 
following  changes. 

1.  The  authority  citation  for  part  211 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  221  et  seq.,  1818, 
1835a,  1841  et  seq..  3101  et  seq.,  and  3901 
et  seq. 

2.  In  §  211.26,  paragraphs 
(c)(2)(i)(C)(2)  and  (c)(2){ii)  introductory 
text  are  revised  to  read  as  follows: 

§211.26    Examinatkm  of  offices  and 
affiliates  of  foreign  iMinlu. 

***** 

(c)*  *  • 

(2)*  *  * 

(i)*  *  * 

(O*   *   * 

(2)  The  branch  or  agency  has 
maintained  on  a  daily  basis,  over  the 
past  three  quarters,  eligible  assets  in  an 
amount  not  less  than  108  percent  of  the 
preceding  quarter's  average  third  party 
liabilities  (determined  consistent  with 
applicable  federal  and  state  law)  and 
sufficient  liquidity  is  currently  available 
to  meet  its  obligations  to  third  parties; 
***** 

(ii)  Discretionary  standards.  In 
determining  whether  a  branch  or  agency 
of  a  foreign  bank  that  meets  the 
standards  of  paragraph  (c)(2)(i)  of  this 
section  should  not  be  eligible  for  an  18- 
month  examination  cycle  pursuant  to 
this  paragraph  (c)(2),  the  Board  may 


consider  additional  factors,  including 
whether: 

***** 

By  Order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  October  12, 1999. 
Jennifer  J.  Jolinson, 
Secretory  of  the  Board. 

Federal  Deposit  Insurance  Corporation,  12 
CFR  Chapter  III,  Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  the  Board  of  Directors  of  the 
FDIC  amends  part  347  of  chapter  III  of 
title  12  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  347— INTERNATIONAL 
BANKING 

1.  The  authority  citation  for  part  347 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1813, 1815, 1817, 
1819, 1820, 1828,  3103,  3104,  3105,  3108; 
Title  a.  Pub.  L.  No.  98-181,  97  Stat.  1153. 

2.  Section  347.214  is  revised  to  read 
as  follows: 

§  347.21 4    Examinatlbn  of  branches  of 
foreign  tunics. 

(a)  Frequency  of  on-site  examination. 
Each  branch  or  agency  of  a  foreign  bank 
shall  be  examined  on-site  at  least  once 
during  each  12-month  period  (beginning 
on  the  date  the  most  recent  examination 
of  the  office  ended)  by: 

(1)  The  Board  of  Governors  of  the 
Federal  Reserve  System  (Board); 

(2)  The  FDIC,  if  an  insured  branch; 

(3)  The  Office  of  the  Comptroller  of 
the  Currency  (OCC),  if  the  branch  or 
agency  of  the  foreign  bank  is  licensed  by 
the  Comptroller;  or 

(4)  The  state  supervisor,  if  the  office 
of  the  foreign  bank  is  licensed  or 
chartered  by  the  state. 

(b)  18-month  cycle  for  certain  small 
institutions.  (1)  Mandatory  standards. 
The  FDIC  may  conduct  a  full-scope,  on- 
site  examination  at  least  once  during 
each  18-month  period,  rather  than  each 
12-month  period  as  provided  in 
paragraph  (a)  of  this  section,  if  the 
insured  branch: 

(i)  Has  total  assets  of  $250  million  or 
less; 

(ii)  Has  received  a  composite  ROCA 
supervisory  rating  (which  rates  risk 
management,  operational  controls, 
compliance,  and  asset  quality)  of  1  or  2 
at  its  most  recent  examination; 

(iii)  Satisfies  the  requirement  of  either 
the  following  paragraph  (b)(iii)(A)  or 
(B): 

(A)  The  foreign  bank's  most  recently 
reported  capital  adequacy  position 
consists  of,  or  is  equivalent  to.  Tier  1 
and  total  risk-based  capital  ratios  of  at 
least  6  percent  and  10  percent, 
respectively,  on  a  consolidated  basis;  or 
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(B)  The  insured  branch  has 
maintained  on  a  daily  basis,  over  the 
past  three  quarters,  eligible  assets  in  an 
amount  not  less  than  108  percent  of  the 
preceding  quarter's  average  third  party 
liabilities  (determined  consistent  with 
applicable  federal  and  state  law)  and 
sufficient  liquidity  is  ciurently  available 
to  meet  its  obligations  to  third  parties; 

(iv)  Is  not  subject  to  a  formal 
enforcement  action  or  order  by  the 
Board,  FDIC,  or  the  OCC;  and 

(v)  Has  not  experienced  a  change  in 
control  during  the  preceding  12-month 
period  in  which  a  full-scope,  on-site 
examination  would  have  been  required 
but  for  this  section. 

(2)  Discretionary  standards.  In 
determining  whether  an  insured  branch 
that  meets  the  standards  of  paragraph 
(b)(1)  of  this  section  should  not  be 
eligible  for  an  18-month  examination 
cycle  pursuant  to  this  paragraph  (b),  the 
FIDIC  may  consider  additional  factors, 
including  whether: 

(i)  Any  of  the  individual  components 
of  the  ROCA  supervisory  rating  of  an 
insured  branch  is  rated  "3"  or  worse; 

(ii)  The  results  of  any  off-site 
monitoring  indicate  a  deterioration  in 
the  condition  of  the  insured  branch; 

(iii)  The  size,  relative  importance,  and 
role  of  a  particular  insured  branch  when 
reviewed  in  the  context  of  the  foreign 
bank's  entire  U.S.  operations  .othenvise 
necessitate  an  annual  examination;  and 

(iv)  The  condition  of  th0  parent 
foreign  bank  gives  rise  to  such  a  need. 

(c)  Authority  to  conduct  more 
frequent  examinations.  Nothing  in 
paragraphs  (a)  and  (b)  of  this  section 
limits  the  authority  of  the  FDIC  to 
examine  any  insured  branch  as 
frequently  as  it  deems  necessary. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC,  this  20th  day  of 
April,  1999. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 

(PR  Doc.  99-27624  Filed  10-21-99;  8:45  am] 
BOUNO  CODE  4S10-33-P  6210-01-P  Sn4-01-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  701 

Organization  and  Operations  of 
Federal  CredK  Unions;  Statutory  Lien 

agency:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Final  rule. 

SUMMARY:  Pivsuant  to  its  practice  of 
periodically  reviewing  existing 
regulations  and  policy  statements. 


NCUA  proposed  to  update,  clarify  and 
convert  to  a  regulation  the  provisions  of 
an  existing  Interpretive  Ruling  and 
Policy  Statement  implementing  the 
statutory  lien  authority  granted  by  the 
Federal  Credit  Union  Act.  As  revised  to 
reflect  comments  on  the  proposed  rule 
and  to  incorporate  other  improvements, 
the  final  rule  implements  the  statutory 
right  of  federal  credit  unions  to  impress 
a  lien  against  the  shares  and  dividends 
of  their  members,  and  to  enforce  that 
lien  to  satisfy  members'  outstanding 
financial  obligations  due  and  payable  to 
the  credit  union,  even  when  such 
obligations  are  not  seciu^d  by  shares. 
DATES:  Effective  November  22,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  W.  Widerman,  Trial  Attorney, 
Division  of  Litigation  &  Liquidations, 
Office  of  General  Counsel,  at  the  above 
address  or  telephone:  (703)  518-6557. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Prior  Interpretations  of  Statutory 
Authority 

Section  107(11)  of  the  Federal  Credit 
Union  Act,  12  U.S.C.  1757(11) 
(hereinafter  "§  1757(11)").  provides  that 
a  federal  credit  union  "shall  have  [the] 
power  *  *  *  to  impress  and  enforce  a 
lien  upon  the  shares  and  dividends  of 
any  member  to  the  extent  of  any  loan 
made  to  him  and  any  dues  or  charges 
payable  by  him."  Beginning  in  1979, 
NCUA  took  the  position  that  a  federal 
credit  union  could  enforce  the  lien 
granted  by  §  1757(11)  only  after  it  had 
obtained  a  coiul  judgment  on  the  debt, 
unless  state  law  allowed  enforcement  of 
the  lien  without  first  obtaining  such  a 
judgment.  NCUA,  Manual  of  Laws 
Affecting  Federal  Credit  Unions  1-17  (6/ 
78  ed.);  NCUA,  Credit  Manual  for 
Federal  Credit  Unions  29  (12/79  ed.). 
Once  the  prerequisite  judgment  was 
obtained,  the  credit  union  could  apply 
the  member's  shares  to  his  or  her 
outstanding  loan  balance. 

In  1982,  NCUA  reconsidered  this 
interpretation  of  §  1757(11)  because 
experience  indicated  that  it  placed 
credit  imions  at  a  disadvantage 
compared  to  other  financial  institutions, 
which  generally  can  offset  a  borrower's 
loan  without  first  obtaining  a  court 
judgment.  47  FR  44340  (October  7, 
1982).  As  a  result,  NCUA  issued 
Interpretive  Ruling  and  Policy 
Statement  No.  82-5  ("IRPS  82-5"). 
reinterpreting  §  1757(11)  to  authorize  a 
credit  union  to  enforce  the  lien  on  the 
shares  and  dividends  of  a  member 
without  first  obtaining  a  court  judgment 
against  the  member,  state  law  to  the 
contrary  notwithstanding.  47  FR  57483 
(December  27, 1982).  The  NCUA  Board 


concluded,  and  still  maintains,  that  the 
reinterpretation  of  §  1757(11)  is  more 
consistent  with  Congressional  intent. 

B.  Proposed  Rule 

In  1987,  NCUA  issued  Interpretive 
Ruling  and  Policy  Statement  No.  87-2 
entitled  "Developing  and  Reviewing 
Government  Regulations,"  52  FR  35231 
(Sept.  18,  1987)  ("IRPS  87-2").  IRPS  87- 
2  established  the  policy  of  reviewing  all 
existing  NCUA  regulations  every  three 
years  for  the  purpose  of  updating, 
clarifying  and  simplifying  them,  and 
eliminating  redundant  and  unnecessary 
provisions.  Id.  at  35232. 

To  fulfill  the  purpose  of  IRPS  87-2. 
NCUA  issued  a  proposed  rule  updating, 
clarifying  and  converting  to  a  regulation 
the  provisions  of  IRPS  82-5.  63  FR 
57943  (October  29, 1998).  By  the 
comment  deadline  of  January  27, 1999. 
NCUA  received  27  comments  in 
response  to  the  proposed  rule. 
Comments  were  submitted  by  nine  state 
credit  union  leagues,  ten  individual 
credit  unions,  four  attorneys  who 
represent  credit  unions,  three  national 
credit  imion  trade  associations,  and  one 
banking  industry  trade  association. 

C.  Final  Rule 

There  are  two  principal  differences 
between  the  proposed  rule  and  the  final 
rule.  The  first  is  that,  consistent  with 
the  overwhelming  consensus  of 
comments,  the  final  rule  abandons  the 
shift  in  policy  since  IRPS  82-5  toward 
limiting  application  of  the  statutory  lien 
to  loan-related  indebtedness  to  the 
credit  union,  e.g..  impaid  loan  princifial 
and  interest  and  charges  such  as  a  late 
fee  and  collection  expenses.  The  final 
rule  reads  §  1757(11)  expansively  to 
apply  the  statutory  lien  to  outstanding 
member  financial  obligations  of  any 
kind  owed  to  the  credit  imion.  * 

§  701.39(a)(5).  The  second  principal 
difference  is  that,  instead  of  requiring 
separate  disclosiue  at  the  time  a  lien  is 
impressed,  the  final  rule  codifies  credit 
unions'  nearly  imifbrm  practice  of 
putting  members  on  notice  in  advance, 
in  account  opening  and  loan 
doctunentation.  of  the  credit  union's 
right  to  impress  a  lien  and  to  enforce  it 
without  further  notice.  §  701.39(a)(4). 

n.  Section-by-Section  Analysis  of 
Comments 

Six  commenters  favored  retaining  the 
statutory  lien  authority  in  an  IRPS 
instead  of  c  }nverting  it  to  a  rule,  one 
favored  the  rule  over  an  IRPS.  and  one 
wished  to  eliminate  both  the  IRPS  and 
the  rule  in  fa\  ir  of  the  language  of 
§  1757(11)  itself.  Converting  IRPS  82-5 
to  a  regulation  is  consistent  with 
NCUA's  preference  for  using  regulations 
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to  implement  statutory  mandates  and 
using  IRPSs  to  offer  guidance  and 
articulate  policy.     • 

Those  who  oppose  conversion  to  a 
rule  generally  contend  that  credit 
unions  may  be  misled  to  believe  that  the 
rule  comprehensively  addresses  the 
statutory  lien  when  in  fact  its  operation 
may  in  certain  respects  rely  on  state 
laws  which  the  nile  neither  expressly 
preempts  nor  expressly  incorporates  by 
reference.  As  described  below,  the  final 
rule  addresses  this  problem  by  itemizing 
preempted  state  law  prerequisites  in  one 
case,  §  701.39(d)(3),  and  elsewhere  by 
inserting  the  proviso  "except  as 
otherwise  provided  by  law,"  which  the 
rule  defines.  §  701.39(a)(1). 

Two  commenters  requested  that 
NCUA  republish  a  proposed  rule  on 
statutory  liens  for  a  second  roimd  of 
public  comments.  This  suggestion  is 
premature,  having  been  made  before 
NCUA  had  even  had  an  opportunity  to 
react  to  the  comments  it  received  in 
response  to  the  proposed  rule. 
Furthermore,  now  that  NCUA  has 
reviewed  those  comments,  a  substantial 
number  of  suggested  revisions  have 
been  adopted  in  the  final  rule.  As  a 
result,  the  final  rule  is  quite  different 
from  the  proposed  rule,  yet  for  the  most 
part  does  not  depart  from  the  substance 
of  IRPS  82-5.  Thus,  NCUA  has 
concluded  that  a  further  round  of 
comments  is  imwarranted.^ 

A.  Section  701.39(a)— Definitions 

The  proposed  rule  had  no  separate 
section  devoted  to  definitions  used  in 
the  rule,  although  several  terms  were 
defined  in  the  text  of  the  rule,  e.g., 
"statutory  lien"  and  "member."  NCUA 
concurs  with  commenters  who 
suggested  improving  the  rule  by 
defining  certain  terms  used  frequently 
throughout.  Thus,  the  final  rule 
combines  the  existing  and  the  new 
definitions  in  §  701.39(a). 

1.  "Except  as  otherwise  provided  by 
law"  or  "except  as  otherwise  provided 
by  federal  law."  The  proposed  rule 
expressly  provided  that  "A  statutory 
lien  pursuant  to  section  107(11)  of  Uie 
Act,  12  U.S.C.  1757(11),  preempts  state 
laws  governing  the  right  of  a  creditor  to 
impress  and  enforce  a  lien,  as  well  as 
the  common  law  right  of  set-off."  The 
purpose  of  this  "preemption"  provision 
was  to  put  credit  unions  in  parity  with 
other  federally-insiired  financial 
institutions  by  exempting  them  bom 
state  laws  requiring  a  creditor  to  obtain 


'  Two  commenters  requested  that  NCUA  delay 
the  effective  date  of  the  final  rule  to  allow  them  to 
amend  by-laws,  policies  and  account  and  loan 
documentaiton  to  accommodate  the  proposed 
separate  notice  requirement.  Because  the  final  rule 
abandons  that  proposal,  the  request  is  declined. 


a  court  judgment  on  the  debt  before 
enforcing  a  lien. 

Two  commenters  complained  that  the 
language  of  the  provision  as  proposed  is 
overbroad,  sweeping  within  its  ambit 
state  laws  that  may  benefit  credit  unions 
and  on  which  they  should  be  free  to 
rely.  Both  commenters  suggest  that  the 
final  rule  enumerate  which  state  laws  it 
preempts  and  which  ones  it  does  not 
preempt.  One  commenter  advocates  not 
preempting  the  common  law  right  of 
set-off,  so  it  will  remain  available  to 
credit  unions  which  prefer  that  over  the 
statutory  lien. 

To  eliminate  ambiguity  caused  by  the 
proposed  rule's  blanket  preemption 
provision,  the  final  rule  deletes  that 
provision.  In  its  place,  NCUA  has 
inserted  the  qualifying  language  "except 
as  otherwise  provided  by  law"  or  "by 
federal  law"  as  a  preface  to  several 
provisions  of  the  rule.^  See  §§  701.39(b), 
(c)  and  (d)(1).  This  proviso  is  defined  as 
"a  federal  and/or  state  law,  as  the  case 
may  be,  which  supersedes  a 
requirement  of  [the  rule.]"  "Except  as 
otherwise  provided  by  law"  refers  to 
both  state  and  federal  laws;  "except  as 
otherwise  provided  by  federal  law" 
refers  to  federal  laws  only,  (emphasis 
added.)  Section  701.39(a)(1)  not  only 
signals  the  possible  existence  of 
superseding  federal  and/or  state  law 
requirements,  but  alerts  credit  unions  of 
their  responsibility  to  "ascertain 
whether  such  statutory  or  case  law 
exists  and  is  applicable." 

2.  "Impress."  NCUA  recognizes  that 
"impress"  is  a  term  of  art  which  may  be 
imfamiliar.  Therefore,  the  final  rule 
defines  it  as  the  act  of  attaching  a  lien 
to  a  member's  account,  which  makes  the 
lien  enforceable  against  the  funds  in 
that  account.  §  701.39(a)(2). 

3.  "Member."  The  proposed  rule 
defined  a  "member"  for  statutory  lien 
purposes  to  include  not  only  the  maker 
of  a  note  or  equivalent  instrument 
establishing  indebtedness  to  the  credit 
union,  but  also  co-makers  and 
guarantors.  Four  commenters  supported 
the  effort  to  extend  the  reach  of  (he 
statutory  lien  to  accommodation  parties, 
but  suggested  expanding  the  definition 
to  encompass  any  member  who  is 
responsible  for  repayment  of  an 
obligation  to  the  credit  union.  This 
would  address  the  practice  by  credit 
unions  of  using  various  different  terms 
to  refer  to  different  levels  of 
responsibility  for  repayment,  such  as 
maker,  co-maker,  guarantor,  co-signer, 
endorser,  surety,  acconunodation  party. 


To  that  end,  the  find  rule  expands  the 
definition  of  "member"  to  include  "any 
member  who  is  primarily  or  secondarily 
responsible  for  an  outstanding  financial 
obligation  to  the  credit  imion,  including 
without  limitation  an  obligor,  maker,  co- 
maker, guarantor,  co-signer,  endorser, 
surety  or  accommodation  party." 
§  701.39(a)(3). 

4.  "Notice."  In  response  to  comments 
about  the  vagueness  and  timing  of  the 
"notice"  credit  unions  must  give  when 
impressing  a  statutory  lien,  see 

§  701.39(c),  the  final  rule  defines  the 
term  "notice"  as  written  notice 
disclosing  that  the  credit  union  has  the 
right  to  impress  and  enforce  a  statutory 
lien  in  the  event  of  failure  to  satisfy  a 
financial  obligation,  and  may  do  so 
without  further  notice  to  the  member. 
§  701.39(a)(4).  In  a  significant  departing 
from  the  proposed  rule,  the  definition 
now  provides  that  notice  may  be  given 
at  the  time,  or  at  any  time  before,  the 
member  incurs  the  financial  obligation. 
In  recognition  of  the  increasing  use  of 
paperless  electronic  transactions,  NCUA 
interprets  "written  notice"  to  include  a 
notice  conveyed  in  writing 
electronically,  e.g.,  "on-line"  or  via  e- 
mail,  imless  otherwise  required  by 
federal  law  or  regulation.  The  rule 
contemplates  a  notice  disclosing  in 
plain  language  the  practical  effect  of  a 
statutory  lien,  rather  than  a  technical 
definition  of  that  term. 

5.  "Statutory  lien."  The  proposed  rule 
defined  a  statutory  lien  under  §  1757(11) 
as  a  security  interest  in  a  member's 
shares  and  dividends.  Seven 
commenters  insisted  that  this  definition 
is  technically  incorrect  and 
inappropriate  for  three  reasons.  First, 
because  the  statutory  lien  is  a  right 
conferred  by  statute,  whereas  a  security 
interest  is  given  voluntarily  or 
consensually.  Compare  11  U.S.C. 
101(51)  with  11  U.S.C.  101(53).  Second, 
because  a  security  interest  is  by 
definition  an  interest  generally  limited 
to  tangible  property  or  fixtures.  See 
Black's  Law  Dictionary  1357, 1413  (6th 
ed.  1990)  ("security  interest"  and 
"statutory  lien");  UCC  §  1-201(37);  26 
U.S.C.  6323(h).  Third,  because  "security 
interest"  is  a  term  of  art  associated  with 
the  Uniform  Commercial  Code  (UCC), 
the  statutory  lien  authority  may  be 
subject  to  interpretations  under  UCC 
Article  9  affecting  attachment  and 
enforceability.3  These  criticisms  are 
well  taken.  Therefore,  the  final  rule 
redefines  the  term  "statutory  lien"  as  "a 
light  in  or  claim  to  a  member's  shares 
and  dividends  equal  to  the  amount  of 


2  In  one  provision  §  701.39(d)(3),  the  final  rule 
enumerates  two  specific  prerequisites  of  state  law 
from  which  the  rule  exempts  federal  credit  unions 
when  enforcing  a  statutory  lien. 


^The  UCC  expressly  provides  that  Article  9  "does 
not  apply  *  *  *  to  a  lien  given  by  statute  or  other 
rule  of  law*  *  *."  UCC  §§9-102(2).  9-104(c). 
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that  member's  outstanding  Hnancial 
obligations  to  the  credit  union,  as  that 
amount  varies  from  time  to  time." 
§  701.39(a)(5).'' 

The  proposed  rule  limited  application 
of  the  statutory  lien  to  outstanding 
indebtedness  to  the  credit  union 
consisting  of  "loan  principal  and 
interest  and  other  charges"  owed  by  a 
member  as  either  maker,  co-maker  or 
guarantor  of  the  indebtedness.  This 
provision  reflected  a  policy  shift, 
articulated  since  IRPS  82-5,  toward 
narrowing  the  scope  of  the  statutory  lien 
to  loan-related  indebtedness.  NCUA 
received  23  comments  overwhelmingly 
challenging  this  interpretation  of 
§  1757(11).  As  the  commenters 
uniformly  insisted,  the  statutory 
language  of  §  1757(11)  imposes  no  such 
limitation  and,  as  noted  in  the  preamble 
of  the  proposed  rule,  "can  be  read  to 
apply  to  member  financial  obligations 
beyond  [loan-related]  indebtedness  to 
the  credit  union."  63  FH  57994.  The 
comments  caused  NCUA  to  reconsider 
and  to  abandon  its  interpretation 
limiting  the  scope  of  §  1757(11)  to  loan- 
related  indebtedness.  Accordingly,  the 
final  rule  expands  the  definition  of 
"statutory  lien"  to  encompass  any 
"outstanding  financial  obligation  to  the 
credit  union,"  not  just  loan-related 
indebtedness.  §  701.39(a)(5). 

B.  Section  701 .39(b)— Superior  Claim 

1.  Subordination.  The  proposed  rule 
provided  that  a  statutory  lien  "gives  the 
federal  credit  union  priority  over  all 
other  creditors  when  claims  are  asserted 
against  members'  account(s)."  Five 
commenters  contend  that  this  is  an 
overstatement  because  the  credit 
union's  lien  remains  subordinate  to 
certain  limited  types  of  claims,  e.g.,  an 
IRS  levy  and  a  perfected  security 
interest  in  a  share  certificate.  NCUA 
agrees.  Instead  of  attempting  to 
enumerate  all  possible  instances  where 
a  statutory  lien  does  not  have  priority, 
NCUA  has  revised  the  final  rule  to  read: 
"Except  as  otherwise  provided  by  law, 

a  statutory  lien  gives  the  federal  credit 
imion  priority  over  other  creditors  when 
claims  are  asserted  against  a  member's 
account(s)."  §  701.39. 

2.  Exemptions.  Similarly,  the 
proposed  rule  contained  an 
"exemptions"  provision  enumerating 
three  instances  in  which  federal  law 
bars  resort  to  a  statutory  lien  to  offset  an 


outstanding  financial  obligation. ^  Nine 
commenters  raised  two  principal 
objections  to  this  provision.  First,  that 
an  itemized  list  of  exemptions  which  is 
less  than  complete — as  they  contend 
was  the  case  in  the  proposed  rule — is  "a 
trap  for  the  imwary",  who  may  be 
misled  to  rely  on  it  as  the  sole, 
comprehensive  source  of  interpretation 
of  federal  law  exemptions.  These 
commenters  advocate  either  eliminating 
the  proposed  "exemption"  provision 
altogether  from  the  final  rule,  or  making 
it  truly  comprehensive  by  completely 
enumerating  all  federal  law  exemptions. 
Second,  that  the  final  rule  should  not 
attempt  to  itemize  specific  statutory  lien 
exemptions  because,  far  from  being 
uniformly  settled,  the  applicability  of 
each  is  subject  to  evolving  interpretation 
of  the  law  based  on  the  facts  of  each 
case.  Taking  account  of  these  comments, 
NCUA  has  decided  to  omit  an 
"exemptions"  provision  from  the  final 
rule  and,  instead,  to  put  credit  imions 
on  notice  by  prefacing  the  sections  on 
impressing  and  enforcing  a  statutory 
lien  {§§  701.39(b)  and  (c))  with  the 
qualifying  language  "except  as 
otherwise  provided  by  federal  law" — a 
proviso  which  the  rule  defines. 
§701.39(a)(l).6 

C.  Section  701.39(c) — Impressing  a 
Statutory  Lien 

Following  IRPS  82-5,  the  proposed 
rule  authorized  credit  unions  to  impress 
a  statutory  lien  in  either  of  three  ways: 
(1)  By  noting  the  existence  of  the  lien  in 
the  credit  union's  records  of  the 
member's  account(s);  (2)  by  reciting  in 
a  loan  dociunent  signed  by  the  member 
that  shares  and  dividends  are  subject  to 
the  lien;  or  (3)  by  duly  adopting  a  by- 
law or  policy  of  the  board  of  directors 
establishing  a  statutory  lien  to  satisfy  its 
members'  delinquent  indebtedness.  See. 
e.g.,  Federal  Credit  Union  Bylaws,  Art. 


*  A  statutory  lien  is  a  "floating"  lien,  meaning  it 
"floats"  as  the  outstanding  balance  of  the  obligation 
varies  from  time  to  time,  and  as  the  member's 
account  balance  is  reduced  by  withdrawals  or 
increased  by  deposits  or  dividend  payments.  When 
the  statutory  lien  is  enforced,  it  applies  to  all  funds 
in  the  account  at  that  point,  which  may  be  less  than 
the  outstanding  balance  of  the  obligation. 


^  Impressing  a  lien  upon  an  Individual  Retirement 
Account,  26  U.S.C.  408(a)(4);  enforcing  a  lien  to 
offset  credit  card  debt,  12  CFR  226.12(d);  and 
enforcing  a  lien  on  a  member's  account  which  is  the 
subject  of  an  "automatic  stay"  in  bankruptcy.  11 
U.S.C.  362(a)(7). 

*  Four  commenters  criticized  guidance  in  the 
preamble  (but  not  in  the  proposed  rule  itself)  for 
failing  to  take  account  of  the  impact  of  state  law 
definitions  of  ownership  interests  in  a  credit  union 
account  e.g.,  partnerships,  trusts,  tenants  by  the 
entirety.  To  prevent  unequal  treatment  of  federal 
credit  unions  and  st8teK:hartered  credit  unions,  the 
final  rule  does  not  preempt  these  definitions.  Thus, 
the  definition  of  an  ownership  interest  may  restrain 
a  credit  union  from  enforcing  a  lien  on  the  account 
of  a  member  who  falls  outside  the  definition  of  the 
member  who  has  failed  to  satisfy  a  financial 
obligation  to  the  credit  union.  For  example,  if  an 
individual  member  foils  to  repay  a  loan  to  the  credit 
union,  the  credit  union  may  impress  and  enforce  a 
lien  on  that  member's  other  personal  accounts  at 
the  credit  union;  however,  tlie  credit  union  may  not 
enforce  a  lien  on  an  account  owned  by  that  member 
as  tenant  by  the  entirety  with  his  or  her  spouse. 


m,  §5(d)  (12/87  ed.).  In  contrast  to  IRPS 
82-5,  the  proposed  rule  required  written 
disclosure  to  the  member  at  the  time  a 
statutory  lien  is  impressed  by  notation 
on  a  member's  account  record,  or 
through  a  duly  adopted  by-law  or 
policy.  Under  the  definition  of 
"member,"  this  also  would  require 
notice  to  accommodation  parties.  See 
%  701.39(a)(2).  The  final  rule  modifies 
the  proposed  options  as  follows. 

1 .  Separate  notice  proposal.  Eight 
commenters  oppose  the  new  so-called 
"separate  notice"  requirement 
altogether,  and  three  prefer  it  in 
modified  form,  despite  acknowledging 
its  purpose — to  ensiu^  that  members  are 
aware  when  their  credit  union  exercises 
its  right  to  impress  a  lien  on  their 
accoimts.  The  commenters  object  that 
the  separate  notice  requirement  imposes 
an  undue  regulatory  burden  because:  (1) 
It  is  redundant  if  a  credit  union  already 
has  included  such  notice  in  the 
member's  account  opening 
documentation;  (2)  it  could  be 
interpreted  as  demanding  an 
explanation  of  the  literal  term  "statutory 
lien,"  instead  of  or  in  addition  to 
disclosure  of  its  effect  on  a  member's 
account,  thereby  forcing  credit  unions  to 
modify  and  reprint  account  and  loan 
forms;  and  (3)  there  is  no  apparent 
record^of  disclosure  problems  justifying 
additional  notice  to  members.  One 
commenter  condemned  the  entire 
provision  on  impressing  a  lien  as  a 
regulatory  burden  at  odds  with  the 
Regulatory  Flexibilify  Act:  compliance 
with  that  statute  is  addressed  below  in 
section  III  of  the  preamble. 

NCUA  has  determined  that  its 
disclosure  objective  still  can  be 
accomplished  by  a  notice  requirement 
that  is  consistent  with  credit  unions' 
nearly  uniform  practice  of  disclosing  the 
right  to  impress  and  enforce  a  statutory 
lien  in  advance  in  account  opening  and 
loan  documentation.  The  final  rule's 
definition  of  "notice"  codifies  this 
practice.  §  701.39(a)(4).  Moreover,  the 
definition  abandons  the  proposal  to 
require  separate  notice  at  the  time  a  loan 
is  granted  or  a  financial  obligation  is 
inciuxed  even  when  such  notice  already 
was  given  by  a  method  prescribed  in  the 
rule.  This  relaxation  of  the  original 
separate  notice  proposal  should 
minimize,  if  not  completely  eliminate, 
any  additional  regulatory  burden. 

2.  Account  documentation.  The 
language  from  IRPS  82-5  allowing  a  lien 
to  be  impressed  "by  noting  the  existence 
of  the  lien  of  the  on  the  credit  union's 
records  of  the  member's  aocount(s)"  is 
archaic.  The  modem  equivalent  of 
"noting  the  existence  of  the  lien"  is  to 
give  members  advance  notice  of  the 
right  to  impress  and  enforce  it,  and  the 
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modem  equivalent  of  a  "credit  union's 
record{s)  of  the  member's  account(s)"  in 
which  that  disclosure  is  made  is  an 
account  agreement  or  other  account 
opening  documentation.  To  reflect  this 
reality,  the  final  rule  permits  credit 
unions  to  impress  a  statutory  lien  "by 
giving  notice  thereof  in  the  member's 
account  agreement(s)  or  other  account 
opening  documentation."  §  701.39(c)(1). 

3.  Signature  requirement.  Two 
commenters  questioned  the  signature 
requirement  for  a  loan  dociunent 
reciting  that  shares  and  dividends  are 
subject  to  a  lien,  pointing  out  that  loan 
doctunents  such  as  credit  card 
agreements  do  not  require  the 
borrower's  signature,  and  that  loans 
increasingly  are  contracted  for  through 
paperless  electronic  transactions  in 
which  a  signature  is  anachronistic.  To 
account  for  these  developments,  the 
final  rule  provides  that  a  loan  docujnent 
must  be  "signed  or  otherwise 
acknowledged  by  the  member(s)." 

§  701.39(c)(2). 

4.  Board  policy.  Seven  commenters 
who  advocated  permitting  a  statutory 
lien  to  be  impressed  by  means  of  a  duly- 
adopted  policy  of  the  board  of  directors 
apparently  overlooked  the  proposed 
rule's  provision  exactly  to  that  effect.  It 
is  retained  without  modification  in  the 
final  rule.  §701. 39(b)(3). 

D.  Section  701.39(d)— Enforcing  a 
Statutory  Lien 

1 .  Application  of  funds.  Under 
proposed  rule,  a  statutory  lien  is 
enforced  on  a  member's  accoimt  "by 
debiting  the  balance  of  funds  in  the 
account  and  applying  it  to  ofi'set  the 
member's  outstanding  indebtedness 
*  *  *."  Although  no  comment 
addressed  this  subsection,  the  following 
conforming  and  technical  revisions  have 
been  made.  First,  the  proviso  "Except  as 
otherwise  provided  by  federal  law"  now 
precedes  the  text  of  the  subsection. 

§  701.39(d)(2).  Second,  the  words 
"applying  [the  balance]  to  offset  the 
member's  indebtedness,  including 
unpaid  loan  principal  and  interest,  and 
fees  and  charges  attributable  to  the 
indebtedness"  have  been  replaced  by 
the  words  "applying  [funds]  to  the 
extent  of  any  of  the  member's 
outstanding  financial  obligations  due 
and  payable  to  the  credit  union."  Id. 

2.  Default  required.  The  proposed  rule 
required  that  a  member  be  in  default  on 
his  or  her  indebtedness  to  the  credit 
imion  before  it  can  enforce  its  statutory 
lien.'  The  one  comment  addressing  this 


provision  suggested  defining  "default" 
for  enforcement  purposes  as  "the  failure 
to  satisfy  a  financial  obligation."  The 
final  rule  adopts  this  suggestion,  but 
also  inserts  the  word  "outstanding" 
preceding  "financial  obligation." 
§  701.39(d)(2).  NCUA  interprets  the 
words  "financial  obligation"  to 
encompass  not  only  a  repayment 
obligation,  but  related  noimionetary 
obligations  such  as  a  restriction  on  the 
sale  of  collateral  securing  a  loan. 
3.  Neither  judgment  nor  set-off 
required.  The  proposed  rule  provides 
that  a  court  judgment  on  the  member's 
debt  is  not  a  prerequisite  to  enforcement 
of  a  statutory  lien.  This  provision 
expressly  preempts  state  laws  to  the 
contrary.  No  comment  addressed  this 
subsection.  However,  to  indicate  that 
credit  unions  also  need  not  exercise  the 
equitable  right  of  set-off  as  a 
prerequisite  to  enforcing  a  statutory 
lien,  a  clause  to  that  effect  has  been 
inserted  within  this  subsection. 
§  701.39(d)(3). 

E.  Withdrawal  of  Current  Interpretive 
Ruling  and  Policy  Statement 

Concurrent  with  the  effective  date  of 
the  final  rule  implementing  the 
statutory  lien,  the  NCUA  Board 
withdraws  the  current  IRPS  82-5,  47  FR 
57483  (December  27, 1982). 

m.  Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis  to 
describe  any  significant  economic 
impact  any  proposed  regulation  may 
have  on  a  substantial  niunber  of  small 
entities  (primarily  those  imder  $1 
million  in  assets).  The  final  rule  on  the 
statutory  lien  would  reduce  existing 
regulatory  burdens.  Therefore,  the 
NCUA  Board  has  determined  and 
certifies  that  the  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  credit 
unions.  Accordingly,  a  Regulatory 
Flexibility  Analysis  is  not  required. 

Paperwork  Reduction  Act 

The  final  rule  has  no  information 
collection  requirements.  Therefore,  no 
Paperwork  Reduction  Act  analysis  is 
required. 

Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 


^  Default  as  a  prerequisite  for  enforcement 
distinguishes  a  statutory  lien  from  a  loan  secured 
by  the  member's  pledge  of  his  or  her  shares 
(commonly  known  as  a  "share  secured  loan").  Until 


a  statutory  lien  is  enforced  following  a  member's 
default,  the  member  is  permitted  to  make 
withdrawals  from  the  impressed  account(s)  even  to 
a  level  below  that  of  the  outstanding  obligation.  In 
the  case  of  a  share  secured  loan,  however,  the 
member  never  can  make  withdrawals  below  the 
level  of  the  outstanding  obligation. 


actions  on  state  interests.  The  final  rule 
does  not  apply  to  State-chartered  credit 
luiions  and,  thus,  would  not  effect  State 
interests.  Therefore,  no  analysis  is 
required. 

List  (rf^  Subjects  in  12  CFR  Part  701 

Credit,  Credit  imions,  Insinance, 
Liens,  Mortgages,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds.  Statutory  Uens 

By  the  National  Credit  Union 
Administration  Board  on  October  6, 1999. 
Becky  Baker, 
Secretary  of  the  Board. 

Accordingly,  12  CFR  chapter  VII  is 
amended  as  follows: 

PART  701— ORGANIZATION  AND 
OPERATION  OF  FEDERAL  CREDTT 
UNIONS 

1.  The  authority  citation  for  part  701 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1752(5),  1755, 1756, 
1757, 1759, 1761a,  1761b,  1766, 1767, 1782. 
1784, 1787,  and  1789.  Section  701.6  is  also 
authorized  by  31  U.S.C.  3717.  Section  701.31 
is  also  authorized  by  15  U.S.C.  1601  et  seq., 
42  U.S.C.  1861  and  42  U.S.C.  3601-3610. 
Section  701.35  is  also  authorized  by  42  U.S.C 
4311-4312. 

2.  Part  701  is  amended  to  add 
§  701.39,  which  reads  as  follows: 

1701.39    Statutory  lien. 

(a)  Definitions.  Within  this  section, 
each  of  the  following  terms  has  the 
meaning  prescribed  below: 

(1)  Except  as  otherwise  provided  by 
law  or  except  as  otherwise  provided  by 
federal  law  is  a  qualifying  phrase 
referring  to  a  federal  and/ or  state  law,  as 
the  case  may  be,  which  supersedes  a 
requirement  of  this  section.  It  is  the 
responsibility  of  the  credit  union  to 
ascertain  whether  such  statutory  or  case 
law  exists  and  is  applicable; 

(2)  Impress  means  to  attach  to  a 
member's  accovmt  and  is  the  act  which 
makes  the  lien  enforceable  against  that 
accoimt; 

(3)  Member  means  any  member  who 
is  primarily,  secondarily  or  otherwise 
responsible  for  an  outstanding  financial 
obligation  to  the  credit  union,  including 
without  limitation  an  obligor,  maker,  co- 
maker, guarantor,  co-signer,  endorser, 
surefy  or  accommodation  party; 

(4)  Notice  means  vmtten  notice  to  a  - 
member  disclosing,  in  plain  language, 
that  the  credit  tinion  has  the  right  to 
impress  and  enforce  a  statutory  lien 
against  the  member's  shares  and 
dividends  in  the  event  of  failiue  to 
satisfy  a  financial  obligation,  and  may 
enforce  the  right  without  further  notice 
to  the  member.  Such  notice  must  be 
given  at  the  time,  or  at  any  time  before. 
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the  member  incurs  the  financial 
obligation; 

(5)  Statutory  lien  means  the  right 
granted  by  section  107(11)  of  the 
Federal  Credit  Union  Act,  12  U.S.C. 
1757(11),  to  a  federal  credit  union  to 
establish  a  right  in  or  claim  to  a 
member's  shares  and  dividends  equal  to 
the  amount  of  that  member's 
outstanding  financial  obligation  to  the 
credit  union,  as  that  amount  varies  from 
time  to  time. 

(b)  Superior  claim.  Except  as 
otherwise  provided  by  law,  a  statutory 
lien  gives  the  federal  credit  union 
priority  over  other  creditors  when 
claims  are  asserted  against  a  member's 
account(s). 

(c)  impressing  a  statutory  lien.  Except 
as  otherwise  provided  by  federal  law,  a 
credit  union  can  impress  a  statutory  lien 
on  a  member's  accoimt(s) — 

(1)  Account  records.  By  giving  notice 
thereof  in  the  member's  account 
agreement(s)  or  other  account  opening 
dociunentation;  or 

(2)  Loan  documents.  In  the  case  of  a 
loan,  by  giving  notice  thereof  in  a  loan 
document  signed  or  otherwise 
acknowledged  by  the  member(s);  or 

(3)  By-Law  or  policy.  Through  a  duly 
adopted  credit  luiion  by-law  or  policy  of 
the  board  of  directors,  of  which  the 
member  is  given  notice. 

(d)  Enforcing  a  statutory  lien.  (1) 
Application  of  funds.  Except  as 
otherwise  provided  by  federal  law,  a 
federal  credit  imion  may  enforce  its 
statutory  lien  against  a  member's 
accoimt(s)  by  debiting  funds  in  the 
accoiwt  and  applying  them  to  the  extent 
of  any  of  the  member's  outstanding 
financial  obligations  to  the  credit  union. 

(2)  Default  required.  A  federal  credit 
union  may  enforce  its  statutory  lien 
against  a  member's  accoimt(s)  only 
when  the  member  fails  to  satisfy  an 
outstanding  financial  obligation  due  and 
payable  to  the  credit  imion. 

(3)  Neither  judgment  nor  set-off 
required.  A  federal  credit  imion  need 
not  obtain  a  court  judgment  on  the 
member's  debt,  nor  exercise  the 
equitable  right  of  set-off,  prior  to 
enforcing  its  statutory  lien  against  the 
member's  accoimt> 

[FR  Doc.  99-26755  Filed  10-21-99;  8:45  am] 
BILUNQ  CODE  7S3»-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-19-AD;  Amendment 
3»-1 1 381 ;  AD  99-22-03] 

RIN  2120-AA64 

Airworthiness  Directives;  British 
Aerospace  BAe  Model  ATP  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
BAe  Model  ATP  airplanes,  that  requires 
repetitive  inspections  to  detect  chafing 
on  the  fuel  manifold  drain  hose  and  the 
adjacent  access  panel;  and  corrective 
actions,  if  necessary;  and  installation  of 
a  protective  spiral  wrap  on  the  fuel 
manifold  drain  hose,  llus  amendment 
also  provides  for  an  optional 
terminating  action  for  the  repetitive 
inspections.  This  amendment  is 
prompted  by  reports  of  chafing  between 
the  fuel  manifold  xirain  hose  and  the 
access  panel  due  to  contact  between  the 
two  components  over  time.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  chafing  within  the  engine 
nacelle,  which  could  result  in 
flammable  fluid  leaking  into  a  zone  that 
contains  ignition  sources. 

DATES:  Effective  November  26,  1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
26,  1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace  Regional 
Aircraft  American  Support,  13850 
Mclearen  Road,  Hemdon,  Virginia 
20171.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 


that  is  applicable  to  certain  British 
Aerospace  BAe  Model  ATP  airplanes 
was  published  in  the  Federal  Register 
on  August  23,  1999  (64  FR  45925).  That 
action  proposed  to  require  repetitive 
inspections  to  detect  chafing  on  the  fuel 
manifold  drain  hose  and  the  adjacent 
access  panel;  and  corrective  actions,  if 
necessary;  and  installation  of  a 
protective  spiral  wrap  on  the  fuel 
manifold  drain  hose.  That  action  also 
provides  for  an  optional  terminating 
action  for  the  l^petitive  inspections. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Correction  of  Address 

The  FAA  has  been  informed  that  the 
title  of  the  location  where  service 
information  may  be  obtained  has 
changed.  The  FAA  has  made  this 
change  in  the  final  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  change  noted  above, 
the  FAA  has  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
described  previously.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

The  FAA  estimates  that  10  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD. 

It  will  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
required  inspection  on  the  fuel  manifold 
drain  hose  and  access  panel,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  inspection  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be  $1,200, 
or  $120  per  airplane,  per  inspection 
cycle. 

It  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  installation  of  the  spiral  wrap 
on  the  fuel  manifold  drain  hose,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately, 
$10  per  airplane.  Based  on  these  figiu^s, 
the  cost  impact  of  the  inspections 
required  by  this  AD  on  U.S.  operators  is 
estimated  to  be  $700,  or  $70  per 
airplane. 

'The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
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the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futxu«  if  this  AD 
were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
option  rather  than  continue  the 
repetitive  inspections,  it  will  take 
approximately  7  work  hours  per 
airplane  to  accomplish  the  optional 
terminating  action,  at  an  average  labor 
rate  of  $60  per  work  hour.  Required 
parts  will  cost  approximately  $1 ,600 
(pre-modification  35215A)  or  $2,400 
(post-modification  35215A)  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  this  optional  terminating 
action  is  estimated  to  be  $2,020  (pre- 
modification  35215A)  or  $2,820  (post- 
modification  35215A)  per  airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  AODflESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.Q  106(g),  40113.  44701. 

§39.13    [AmwKlMf] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-22-03    British  Aerospace  Regional 
Aircraft  [Formerly  Jetstream  Aircraft 
Limited;  British  Aerospace  (Commercial 
Aircraft)  Limited]:  Amendment  39- 
11381.  Docket  99-NM-19-AD. 

Applicability:  BAe  Model  ATP  airplanes, 
except  those  airplanes  on  which  British 
Aerospace  Modification  10455A  or  10455B 
(reference  British  Aerospace  Service  Bulletin 
ATP-71-15.  dated  December  11, 1998)  has 
been  accomplished,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accpmplished  previously. 

To  prevent  chafing  vrithin  the  engine 
nacelle,  which  could  result  in  flammable 
fluid  leaking  into  a  zone  that  contains 
ignition  sources,  accomplish  the  following: 

Repetitive  Inspections  and  Correctiye 
Actions 

(a)  Prior  to  the  accumulation  of  3,000  total 
flight  hours,  or  within  1  month  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  the  actions  required  in 
paragraphs  (a)(1),  (a)(2),  and  (a)(3)  of  this  AD 
in  accordance  with  British  Aerospace  Alert 
Service  Bulletin  ATP-A71-14,  dated 
November  4, 1998.  Thereafter,  repeat  the 
inspections  required  by  paragraphs  (a)(1)  and 
(a)(2)  of  this  AD  at  intervals  not  to  exceed 
1 ,300  flight  hours,  until  accomplishment  of 
the  actions  specified  in  paragraph  (b)  of  this 
AD. 

(1)  Perform  an  inspection  of  the  access 
panel,  part  number  (P/N)  JD713J0037-000,  to 
detect  chafe  damage.  If  any  chafe  damage  is 
detected,  repair  the  access  panel  in 
accordance  with  the  service  bulletin  at  the 
time  specified  in  paragraph  (a)(l)(i),  (a)(l)(ii), 
or  (a)(l)(iii),  of  this  AD,  as  applicable. 

(i)  If  the  damage  has  reduced  the  skin 
thickness  by  10  percent  or  less:  Repair  within 
600  flight  hours. 

(ii)  If  the  damage  has  reduced  the  thickness 
of  the  skin  by  more  than  10  percent,  but  less 
than  20  percent:  Repair  within  100  flight 
hours. 

(iii)  If  the  damage  has  reduced  the 
thickness  of  the  skin  by  more  than  20 
percent:  Repair  prior  to  further  flight. 

(2)  Perform  an  inspection  of  the  fuel 
manifold  drain  hose.  P/N  )D007J0983-000 


(C37351),  to  detect  chafe  damage.  If  any  chafe 
damage  is  detected,  either  replace  the  hiel 
manifold  drain  hose  with  a  new  fuel 
manifold  drain  hose,  P/N  JD007J0983-000,  in 
accordance  with  the  service  bulletin  at  the 
time  specified  in  paragraph  (a)(2)(i),  (a)(2)(ii), 
or  (a)(2)(iii)  of  this  AD.  as  applicable;  or 
accomplish  the  replacement  specified  in 
paragraph  (b)  of  this  AD.  Replacement  of  the 
fuel  manifold  drain  in  accordance  with 
paragraph  (b)  of  this  AD  constitutes 
terminating  action  for  the  repetitive 
inspections  required  by  this  AD. 

(i)  If  there  are  signs  of  worn  or  polished 
strands  in  the  outer  braid,  but  no  strand  is 
broken:  Replace  within  1,500  flight  hours. 

(ii)  If  five  or  less  strands  are  broken: 
Replace  within  300  flight  hours. 

(iii)  If  more  than  five  strands  are  broken  or 
any  sign  of  fuel  leakage  exists:  Replace  prior 
to  further  flight. 

(3)  Install  a  protective  spiral  binding,  P/N 
EFVVRAP-125,  on  the  fuel  manifold  drain 
hose. 

Optional  TerminatiBg  Action 

(b)  Replacement  of  the  fuel  manifold  drain 
hose,  P/N  JD007)0983-000  (C37351),  with  a 
new,  improved  drain  hose,  P/N  JD007J2377- 
000  (C44311),  in  accordance  with  British 
Aerospace  Service  Bulletin  ATP-71-15, 
dated  December  11, 1998,  constitutes 
terminating  action  for  the  requirements  of 
this  AD. 

Alternative  Methods  of  Cmnpliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  British  Aerospace  Alert  Service  Bulletin 
ATP-A71-14,  dated  November  4, 1998;  or 
British  Aerospace  Service  Bulletin  ATP-71- 
15,  dated  December  11, 1998,  as  applicable. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  British  Aerospace  Regional  Aircraft 
American  Support,  13850  Mclearen  Road, 
Hemdon,  Virginia  20171.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
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Washington:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
November  2ri,  1999. 

Issued  in  Renton,  Washington,  on  October 
14,  1999.     „ 
D.L.  Ri^n. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-27328  Filed  10-21-99;  8:45  amj 

BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-32-AD;  Amendment 
39-1 1 382;  AD  99-22-04] 

RIN  2120-AA64 

Airworthinesa  Directives;  Bombardier 
Model  DHC-a-102,  -103,  -106,  -201, 
-202,  -301,  -311,  and  -315  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Bombardier  Model 
DHC-8-102.  -103,  -106.  -201,  -202, 
-301,  -311,  and  -315  series  airplanes, 
that  requires  modification  of  the  wiring 
of  the  emergency  lighting  system.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  the  pilots  from  having  full 
authority  over  the  cabin  emergency 
lights,  which  could  result  in  delayed 
egress  of  the  passengers  and  crew  firom 
the  cabin  during  emergency  evacuation. 

DATES:  Effective  November  26, 1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
26,  1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bombardier,  Inc. ,  Bombardier 
Regional  Airplane  Division,  Garratt 
Boulevard,  Downsview,  Ontario  M3K 
1Y5,  Canada.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Engine  and 
Propeller  Directorate,  New  York 
Airplane  Certification  Office,  10  Fifth 
Street.  Third  Floor.  Valley  Stream,  New 


York;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Luciano  L.  Castracane,  Aerospace 
Engineer,  Systems  and  Flight  Branch, 
ANE-172,  Engine  and  Propeller 
Directorate,  New  York  Airplane 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York 
11581,  telephone  (516)  256-7535;  fax 
(516) 256-2716. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Bombardier 
Model  DHC-8-102, -103,  -106,  -201, 
-202.  -301,  -311,  and  -315  series 
airplanes  was  published  in  the  Federal 
Register  on  August  20, 1999  (64  FR 
45474).  That  action  proposed  to  require 
modification  of  the  wiring  of  the 
emergency  lighting  system. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  10  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  20 
work  hours  per  airplane  to  accomplish 
the  required  modification,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Reqiiired  parts  will  cost  approximately 
$595  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  required 
modification  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $17,950,  or 
$1,795  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiue  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 


not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [AmwKtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-22-04    Bombardier,  Inc.  (Formerly  de 
Havilland,  Inc.):  Amendment  39-11382. 
Docket  99-NM-32-AD. 

Applicability:  Model  DHC-8-102,  -103, 
-106,  -201,  -202,  -301,  -311,  and  -315  series 
airplanes;  serial  numbers  459  through  501, 
excluding  serial  numbers  462,  464,  467,  469, 
478,  479,  481,  482,  487,  489.  490,  491,  493, 
495,  498,  499,  and  500;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identifled  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modiHed,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  otthis  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 
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Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  pilots  from  having  full 
authority  over  the  cabin  emergency  lights, 
which  could  result  in  delayed  egress  of  the 
passengers  and  crew  from  the  cabin  during 
an  emergency  evacuation,  accomplish  the 
following: 

Modification 

(a)  For  airplanes  on  which  Bombardier 
Modification  8/2407  has  been  installed 
during  production:  Within  12  months  after 
the  ef^tive  date  of  this  AD,  modify  the 
wiring  of  the  emergency  lighting  system  in 
accordance  with  Bombardier  Service  Bulletin 
S.B.  8-33-40.  Revision  "B,"  dated  October 
21, 1998. 

Note  2:  Modification  of  the  wiring  of  the 
emergency  lighting  system  accomplished 
prior  to  the  effective  date  of  this  AO  in 
accordance  with  Bombardier  Service  Bulletin 
S.B.  8-33-40,  dated  May  8, 1998.  or  Revision 
"A,"  dated  July  28, 1998,  is  considered 
acceptable  for  compliance  with  the 
modification  required  by  paragraph  (a)  of  this 
AD. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  International  Branch,  ANM- 
116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Pennits 

(c)  Special  flight  pennits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Refisrenoe 

(d)  The  modification  shall  be  done  in 
accordance  with  Bombardier  Service  Bulletin 
S.B.  8-33-40,  Revision  "B,"  dated  October 
21, 1998.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Bombardier,  Inc.,  Bombardier  Regional 
Airplane  Division,  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5,  Canada. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW,,  Renton,  Washington;  or  at  the 
FAA,  Engine  and  Propeller  Directorate,  New 
York  Airplane  Certification  Office,  10  Fifth 
Street.  Third  Floor,  Valley  Stream,  New  York; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington.  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF-98- 
33.  dated  September  8, 1998. 


(e)  This  amendment  becomes  effective  on 
November  26, 1999. 

Issued  in  Renton.  Washington,  on  October 
14, 1999. 
D.L.  Riggin. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Sennce. 
[FR  Doc.  99-27327  Filed  10-21-99;  8:45  am) 

MLUNQ  CODE  4eiO-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dockst  No.  99-NM-52-AD;  Amendment 
39-11383;  AD  99-22-05] 

RIN  2120-AA64 

Airworthiness  Directives;  Short 
Brothers  Model  SD3-60  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  IXDT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Short  Brothers  Model 
SD3-60  series  airplanes,  that  requires 
repetitive  inspections  of  the  elevator 
trim  control  cables  for  signs  of  wear 
damage  or  broken  wires;  replacement  of 
damaged  or  broken  cables  with  certain 
new  cables;  and  replacement  of  all  7x7 
cables  with  7x19  cables.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failiue  of  the  elevator  trim  cable 
due  to  fatigue  cracking,  which  if  not 
corrected,  could  result  in  reduced 
controllability  of  the  airplane. 
DATES:  Effective  November  26,  1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
26, 1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Short  Brothers,  Airworthiness  & 
Engineering  Quality,  P.O.  Box  241, 
Airport  Road,  Belfast  BT3  9DZ, 
Northern  Ireland.  This  information  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 


International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425) 227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Short  Brothers 
Model  SD3-60  series  airplanes  was 
published  in  the  Federal  Register  on 
August  4, 1999  (64  FR  42291).  That 
action  proposed  to  require  repetitive 
inspections  of  the  elevator  trim  control 
cables  for  signs  of  wear  damage  or 
broken  wires;  replacement  of  damaged 
or  broken  cables  with  certain  new 
cables;  and  replacement  of  all  7x7 
cables  with  7x19  cables. 

Comment  Received 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comment  received. 

Request  To  Review  Inspection  Interval 

One  commenter  requests  that  the 
proposed  AD  be  revised  to  either  delete 
the  requirement  to  repetitively  inspect 
to  detect  wear  damage  or  broken  wires 
of  the  elevator  trim  cables  at  intervals  of 
12  months,  or  extend  the  intervals  to  24 
months.  (The  proposed  AD  ciurently 
requires  repetitive  inspections  at 
intervals  not  to  exceed  "12  months  or 
2,400  flight  hours,  whichever  occurs 
first").  The  commenter  states  that  the 
cause  of  the  cable  degradation  is  the 
repeated  operation/movement  of  the 
cables  over  small  radius  pulleys,  which 
is  a  factor  of  flights  and  flight  hours,  not 
calendar  time.  The  commenter  also 
notes  that  the  2,400  flight  hour  interval 
does  not  correlate  with  12  months  for 
these  airplanes,  since  most  are  operated 
at  significantly  less  than  2,400  flight 
hours  per  year.  The  commenter  also 
states  that  the  current  SD3-60 
maintenance  program  does  not  specify 
inspection  of  the  elevator  trim  cables  at 
12  months,  and  does  not  contain  any 
inspection  with  a  12-month  interval 
where  niunerous  imits  are  to  be 
removed,  as  would  be  required  in  order 
to  inspect  the  elevator  trim  cable  circuit. 
The  commenter  states  that  Shorts 
Service  Bulletin  SD360-27-27,  Revision 
1,  dated  April  1, 1999,  is  in  error  in 
referencing  Revision  8  of  the 
maintenance  program  as  containing 
such  inspection  intervals. 

The  FAA  does  not  concur  with  the 
request  to  delete  or  revise  the 
requirement  for  inspections  at  12-month 
intervsils.  Service  history  has  shown 
these  cables  to  be  susceptible  to 
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breakage  earlier  than  anticipated.  After 
several  incidents  in  which  segments  of 
the  elevator  trim  cable  severed  in  flight, 
more  frequent  inspections  of  the  cables 
have  been  deemed  necessary  in  order  to 
preclude  such  in-flight  events.   ' 

Additionally,  the  inspection  intervals 
in  the  proposed  AD  were  intended  to 
parallel  normally  scheduled 
maintenance  for  the  majority  of  affected 
operators.  Shorts  Information  Letter 
SD360-IL-199.  Revision  1,  dated  April 
1999,  states  that  a  review  of  the  current 
maintenance  program  inspection 
intervals  has  resulted  in  the  proposal  to 
reduce  this  inspection  interval  from  a 
"D-Check",  wldch  is  equivalent  to  4,800 
flight  hours  or  2  years,  to  a  "C-Check" 
interval,  which  is  equivalent  to  the 
2,400  flight  hour  or  12-month  interval 
required  by  this  AD.  However,  imder 
the  provisions  of  paragraph  (c)  of  the 
AD,  the  FAA  may  approve  an  operator's 
request  for  adjustment  of  the 
compliance  time  intervals  if  data  are 
provided  to  substantiate  that  such  an 
adjustment  would  constitute  an 
acceptable  level  of  safety.  The  FAA  has 
determined  that  the  requirement  for 
inspections  at  the  intervals  specified  in 
this  AD  is  appropriate  to  adckess  the 
identified  imsafe  condition.  No  change 
is  made  to  the  final  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  45  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  20 
work  hours  per  airplane  to  accomplish 
the  required  cable  inspection,  \ad  that 
the  average  labor  rate  is  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $54,000,  or  $1,200  per 
airplane,  per  inspection  cycle. 

The  FAA  estimates  that  it  will  take 
approximately  75  work  hours  per 
airplane  to  accomplish  the  required 
cable  replacement,  and  that  the  average 
labor  is  $60  per  work  hour.  Required 
parts  will  cost  approximately  $4,500  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  cable  replacejnent 
required  by  this  AD  on  U.S.  operators  is 
estimated  to  be  $405,000,  or  $9,000  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 


those  actions  in  the  fataie  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  AOOflESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Anwnded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-22-4)5    Short  Brothers,  PLC:  Amendment 
39-11383.  Docket  99-NM-52-AD. 

Applicability:  All  Model  SD3-60  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modiHed,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 


owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  elevator  trim  cable 
due  to  fatigue,  which  if  not  corrected,  could 
result  in  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

Inspection 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  perform  a  visual  inspection 
to  detect  wear  damage  or  broken  wires  of  the 
elevator  trim  cables,  in  accordance  with 
Shorts  Service  Bulletin  SDj60-27-27, 
Revision  1,  dated  April  1. 1999. 

(1)  If  no  wear  damage  or  broken  wire  is 
detected,  repeat  the  inspection  specified  in 
paragraph  (a)  of  this  AD  thereafter  at 
intervals  not  to  exceed  12  months  or  2,400 
flight  hours,  whichever  occurs  first. 

(2)  If  any  wear  damage  or  broken  wire  is 
detected,  prior  to  further  flight,  replace  the 
damaged  cable  with  a  7x19  cable  in 
accordance  with  the  service  bulletin.  Repeat 
the  inspection  specified  in  paragraph  (a)  of 
this  AD  thereafter  at  intervals  not  to  exceed 
12  months  or  2,400  flight  hours,  whichever 
occurs  first. 

Replacement  and  Inspection 

(b)  Prior  to  the  accumulation  of  10.000 
total  flight  hours,  or  within  12  months  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  replace  all  7x7  elevator  trim 
cables  with  7x19  cables  in  accordance  with 
Shorts  Service  Bulletin  SD360-27-27, 
Revision  1,  dated  April  1,  1999.  Repeat  the 
inspection  sptecified  in  paragraph  (a)  of  this 
AD  thereafter  at  intervals  not  to  exceed  12 
months  or  2,400  flight  hours,  whichever 
occurs  first. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 
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Incorporadon  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Shorts  Service  Bulletin  SD360-27-27, 
Revision  1,  dated  April  1, 1999.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Short 
Brothers.  Airworthiness  &  Engineering 
Quality,  P.O.  Box  241,  Airport  Road,  Belfast 
BT3  9DZ,  Northern  Ireland.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington.  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  016-11-98. 

(f)  This  amendment  becomes  effective  on 
November  26, 1999. 

Issued  in  Renton,  Washington,  on  October 
14, 1999. 
D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-27326  Filed  10-21-99;  8:45  am] 
BNXINQ  CODE  4910-13-U 


DEPARTMEMT  OF  TRANSPORTATION 
FMeral  Aviation  Adminiatratlon 

14  CFR  Part  39 

[Doclwt  No.  99-NII»-117-AD;  Amwidment 
39-11384;  AD  99-22-06] 

RIN  212fr-AA64 

Akworthinasa  Directives; 
Conatniecionaa  Aeronauticaa,  S.A. 
(CASA),  Model  CN-235  Seriaa 
Airplanaa 

agency:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  all  CASA  Model  CN-235 
series  airplanes,  that  currently  requires 
rej)etitive  eddy  current  inspections  to 
detect  fatigue  cracks  in  the  nose  landing 
gear  (NLG)  turning  tube,  and 
replacement  of  cracked  tubes.  This 
amendment  adds  a  requirement  for  the 
replacement  of  the  existing  NLG  tiuning 
tube  constructed  of  aluminum  alloy, 
with  a  new  NLG  turning  tube  made  of 
steel;  such  replacement  terminates  the 
repetitive  inspections.  This  amendment 
is  prompted  by  issu£ince  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  fatigue  cracking  and 
failine  of  the  NLG  turning  tube,  which 
could  result  in  reduced  structxnal 
integrity  of  the  NLG. 
DATES:  Effective  November  26. 1999. 


The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
26, 1999. 

The  incorporation  by  reference  of 
CASA  Maintenance  Instructions  COM 
235-092,  Revision  02,  dated  May  5, 
1995,  listed  in  the  regulations  was 
approved  previously  by  the  Director  of 
the  Federal  Register  as  of  March  4, 1997 
(62  FR  3994,  January  28, 1997). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Construcciones  Aeronauticas,  S,A., 
Getafe,  Madrid,  Spain.  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055^056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  97-02-17, 
amendment  39-9902  (62  FR  3994, 
January  28, 1997),  which  is  applicable 
to  all  CASA  Model  CN-235  series 
airplanes,  was  published  in  the  Federal 
Register  on  August  12, 1999  (64  FR 
43953).  The  action  proposed  to 
supersede  AD  97-02-17,  to  continue  to 
require  repetitive  eddy  ciurent 
inspections  to  detect  fatigue  cracks  in 
the  nose  landing  gear  (NLG)  turning 
tube,  and  replacement  of  cracked  tubes. 
The  action  proposed  to  add  a 
requirement  to  replace  the  existing  NLG 
turning  tube  constructed  of  alumintun 
alloy  with  a  new  NLG  turning  tube 
made  of  steel,  which  would  terminate 
the  repetitive  inspections. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  2  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 


The  actions  that  are  cmrently 
required  by  AD  97-02-17,  and  retained 
in  this  AD,  take  approximately  8  work 
hoins  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  currently  required  actions  on  U.S. 
operators  is  estimated  to  be  $480  per 
airplane. 

The  new  actions  that  are  required  by 
this  AD  action  will  take  approximately 
16  work  hours  per  airplane  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hoiu".  Required  parts  will 
cost  approximately  $20,722  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  actions  required  by  this 
AD  on  U.S.  operators  is  estimated  to  be 
$43,364,  or  $21,682  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  woidd  accomplish 
those  actions  in  the  futtne  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment, 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
RegulatorvPolicies  and  Procedures  (44 
FR  11034fTebruary  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
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Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DrRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9902  (62  FR 
3994,  January  28, 1997),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-11384,  to  read  as 
follows: 

99-n22-06    Constmcciones  Aeronauticas, 
S.A.  (CASA):  Amendment  39-11384. 
Docket  99-NM-117-AD.  Supersedes  AD 
97-02-17,  Amendment  39-9902. 

Applicability:  All  Model  CN-235  series 
airplanes;  including  Model  CN-235  series 
airplane,  serial  number  C-011;  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Co/npy/ance;  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  and  failure  of 
the  nose  landing  gear  (NLG)  turning  tube, 
which  could  result  in  reduced  structural 
integrity  of  the  NLG,  accomplish  the 
following: 

Restatement  of  Requirements  of  AD  97-02- 
17,  Amendment  39-9902 

(a)  At  the  applicable  time  specified  in 
either  paragraph  (a)(1)  or  (a)(2)  of  this  AD, 
conduct  a  high  frequency  eddy  current 
(HFEC)  inspection  to  detect  fatigue  cracking 
in  the  NLG  turning  tube,  in  accordance  with 
the  procedures  specified  in  Annex  1  and 
Annex  2  of  CASA  Maintenance  Instructions 
COM  235-092,  Revision  02,  dated  May  5, 
1995. 

(1)  For  Model  CN-235  airplanes  [Basic 
model;  Maximum  Takeoff  Weight  (MTOW)  = 
31,746  lbs.  (14,400  kgs.)]:  Conduct  the 
inspection  prior  to  or  upon  the  accumulation 
of  6,000  landings  on  the  NLG  turning  tube, 
or  within  50  landings  after  March  4, 1997 
(the  effective  date  of  AD  97-02-17, 
amendment  39-9902),  whichever  occurs 
later. 

(2)  For  Model  CN-235-100  series  airplanes 
[MTOW  =  33,290  lbs.  (15,100  kgs.)]  and 
Model  CN-235-200  series  airplanes  (MTOW 
=  34,833  lbs.  (15,800  kgs)]:  Conduct  the 


inspection  prior  to  or  upon  the  accumulation 
of  4,800  landings  on  the  NLG  turning  tube, 
or  within  50  landings  after  March  4,  1997, 
whichever  occurs  later. 

(b)  If  no  cracking  is  detected  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  200  landings  until  the 
requirements  of  paragraph  (d)  are 
accomplished. 

(c)  If  any  cracking  is  detected  during  any 
inspection  required  by  paragraph  (a)  or  (b)  of 
this  AD,  prior  to  further  flight,  accomplish 
the  actions  required  by  paragraph  (c)(1)  or 
(c)(2)  of  this  AD.  After  the  effective  date  of 
this  AD,  only  the  actions  specified  by 
paragraph  (c)(2)  of  this  AD  shall  be 
accomplished. 

(1)  Replace  the  NLG  turning  tube  with  a 
new  unit  in  accordance  with  CASA 
Maintenance  Instructions  COM  235-092, 
Revision  02,  dated  May  5,  1995.  After 
replacement,  repeat  the  HFEC  inspection 
prior  to  or  upon  the  accumulation  of  6,000 
landings  on  the  new  NLG  turning  tube 
installed  on  Model  CN-325  airplanes  (basic 
model);  or  prior  to  or  upon  the  accumulation 
of  4,800  landings  on  the  new  NLG  turning 
tube  installed  on  Model  CN-325-100  and 
-200  series  airplanes.  Thereafter,  repeat  the 
inspection  at  intervals  not  to  exceed  200 
landings. 

(2)  Remove  the  NLG  turning  tube.  P/N  GA 
63433,  from  the  NLG  yoke  assembly  and 
install  a  new  turning  tube,  P/N  GA  65924, 
and  identify  the  modified  NLG  with  a  P/N 
SB-A0002-0101  data  plate  with  the  service 
bulletin  number  inscribed,  in  accordance 
with  CASA  Service  Bulletin  35-CSB-32-O01, 
dated  February  16, 1999. 

New  Requirements  of  this  AD 

(d)  Remove  the  NLG  turning  tube,  P/N  GA 
63433,  from  the  NLG  yoke  assembly  and 
install  a  new  turning  tube,  P/N  GA  65924, 
and  identify  the  modified  NLG  with  a  P/N 
SB-A0002-0101  data  plate  with  the  service 
bulletin  number  inscribed,  in  accordance 
with  CASA  Service  Bulletin  35-CSB-32-001, 
dated  February  16, 1999.  Except  as  provided 
by  paragraph  (c)(2)  of  this  AD.  accomplish 
the  actions  at  the  later  of  the  times  specified 
in  paragraphs  (d)(1)  and  (d)(2)  of  this  AD. 
Accomplishment  of  these  actions  constitutes 
terminating  action  for  the  requirements  of 
this  AD. 

(1)  Prior  to  the  accumulation  of  4,800  total 
flight  cycles;  or 

(2)  Within  1  year  or  200  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
first. 

(e)  As  of  the  effective  date  of  this  AD,  no 
"Person  shall  install  a  NLG  turning  tube,  P/N 

GA  63433,  on  any  airplane. 

Alternative  Methods  of  Compliance 

(fl  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-H6. 


Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(h)  The  actions  shall  be  done  in  accordance 
with  CASA  Maintenance  Instructions  COM 
235-092,  Revision  02,  dated  May  5, 1995;  or 
CASA  Service  Bulletin  35-CSB^32-001, 
dated  February  16, 1999;  as  applicable. 

(1)  The  incorporation  by  reference  of  CASA 
Service  Bulletin  35-CSB-32-001,  dated 
Februan,'  16, 1999.  is  approved  by  the 
Director  of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 

(2)  The  incorporation  of  reference  of  CASA 
Maintenance  Instructions  COM  235-092, 
Revision  02,  dated  May  5, 1995.  was 
approved  previously  by  the  Director  of  the 
Federal  Register  as  of  March  4, 1997  (62  FR 
3994,  January  28,  1997). 

(3)  Copies  may  be  obtained  from 
Constmcciones  Aeronauticas,  S.A.,  Getafe, 
Madrid,  Spain.  Copies  may  be  inspected  at 
the  FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington.  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Spanish  airworthiness  directive  01/95, 
Rev.  2,  dated  February  15, 1999. 

(i)  This  amendment  becomes  effective  on 
November  26, 1999. 

Issued  in  Renton.  Washington,  on  October 
14. 1999. 
D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-27325  Filed  10-21-99;  8:45  am] 
BHJJNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-181-AD;  Amendment 
39-11385;  AD  99-22-07] 

RIN  2120-AA64 

Airworthiness  Directives;  AirtHis  IModel 
A330  and  A340  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A330  and  A340  series  airplanes,  that 
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requires  a  one-time  inspection  of  the  rail 
release  pins  and  parachute  pins  of  the 
escape  slide/raft  pack  assembly  for 
correct  installation,  and  corrective 
actions,  if  necessary.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  improper 
deployment  of  the  escape  slide/raft  and 
blockage  of  the  door  in  the  event  of  an 
emergency  evacuation. 

DATES:  Effiective  November  26, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
26. 1999. 

AODRESSes:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  Customer 
Services  Directorate,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street  NW.,  suite  700,  Washington.  DC. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPtEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A330  and  A340  series  airplanes 
was  published  in  the  Federal  Register 
on  August  20,  1999  (64  FR  45487).  That 
action  proposed  to  require  a  one-time 
inspection  of  the  rail  release  pins  and 
parachute  pins  of  the  escape  slide/raft 
pack  assembly  for  correct  installation, 
and  corrective  actions,  if  necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 


Cost  Impact 

None  of  the  airplanes  affected  by  this 
action  are  on  the  U.S.  Register.  All 
airplanes  included  in  the  applicability 
of  this  rule  ciurently  are  operated  by 
non-U.S.  operators  under  foreign 
registry;  therefore,  they  are  not  directly 
a^cted  by  this  AD  action.  However,  the 
FAA  considers  that  this  rule  is 
necessary  to  ensiue  that  the  unsafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  airplanes  are 
imported  and  placed  on  the  U.S. 
Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  will  require 
approximately  7  work  hours  to 
accomplish  the  required  inspection,  at 
an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  this  AD  will  be  $420  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  vriH 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities       " 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Relations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-22-07    Airbus  Industrie:  Amendment 
39-11385.  Docket  99-NM-181-AD. 

Applicability:  Model  A330  series  airplanes, 
certificated  in  any  category,  serial  numbers 
12  through  223  inclusive,  except  serial 
numbers  181, 195.  209,  and  222;  and  Model 
A340  series  airplanes,  certificated  in  any 
category,  serial  numbers  2  through  233 
inclusive,  except  serial  number  204. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheQier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  improper  deployment  of  the 
escape  slide/raft  and  blockage  of  the  door  in 
the  event  of  an  emergency  evacuation, 
accomplish  the  following: 

Inspection 

(a)  Within  2,000  flight  hours  or  6  months 
after  the  effective  date  of  this  AD,  whichever 
occurs  later:  Perform  a  one-time  detailed 
visual  inspection  of  the  rail  release  pins  and 
parachute  pins  of  the  escape  slide/raft  pack 
assembly  installed  on  all  passenger/crew 
doors  (type  A)  and  emergency  exit  doors 
(type  A  or  type  1)  for  correct  installation,  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A330-25-3086  (for  Model  A330 
series  airplanes)  or  A340-25-4115  (for  Model 
A340  series  airplanes),  both  Revision  01, 
both  dated  June  11, 1999. 

(1)  During  the  inspection  performed  in 
accordance  with  paragraph  (a)  of  this  AD,  if 
a  rail  release  pin  of  the  escape  slide/raft  pack 
assembly  is  found  to  be  missing  or 
incorrectly  installed:  Prior  to  fiulher  flight, 
re-install  the  rail  release  pin  into  the  release 
rail,  or,  if  re-installation  is  not  possible. 


Federal  Register / Vol.  64,  No.  204 /Friday,  October  22,  1999 /Rules  and  Regulations  56965 


remove  the  discrepant  escape  slide/raft  pack 
assembly  and  replace  with  a  new  pack 
assembly  of  the  same  part  number:  in 
accordance  with  the  applicable  service 
bulletin. 

(2)  During  the  inspection  performed  in 
accordance  with  paragraph  (a)  of  this  AD,  if 
8  parachute  pin  of  the  escape  slide/raft  pack 
assembly  is  found  to  be  missing  or 
incorrectly  installed:  Prior  to  further  flight, 
remove  the  discrepant  escape  slide/raft  pack 
assembly  and  replace  with  a  new  pack 
assembly  of  the  same  part  number:  in 
accordance  with  the  applicable  service 
bulletin. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
extensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  reqvured." 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  Airbus  Industrie  Service  Bulletin  A330- 
23-3086,  including  Appendix  01,  Revision 
01,  dated  June  11, 1999;  or  Airbus  Industrie 
Service  Bulletin  A340-25-4115,  including 
Appendix  01,  Revision  01,  dated  June  11, 
1999;  as  applicable.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  GFR  part  51.  Copies  may  be 
obtained  from  Airbus  Industrie,  Customer 
Services  Directorate,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  1999- 


178-086(B)  (for  Model  A330  series  airplanes) 
and  1999-179-107(B)  (for  Model  A340  series 
airplanes),  both  dated  May  5, 1999. 

(e)  This  amendment  becomes  effective  on 
November  26, 1999. 

Issued  in  Renton,  Washington,  on  October 
14, 1999. 
D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-27324  Filed  10-21-99;  8:45  am] 
BILUNO  CODE  4810-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  187 

[CGD8»-0S0] 

RIN2115-AD35 

Vessel  Identification  System 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  removes  its 
Guidelines  for  State  Vessel  Titling 
Systems.  These  guidelines,  though  in 
the  Code  of  Federal  Regulations  since 
1995,  were  never  made  effective.  We 
now  plan  to  issue  a  separate  document 
proposing  to  substantially  change  them. 
Therefore,  it  is  not  in  the  public  interest 
to  continue  delaying  their  effective  date. 
DATES:  This.rule  is  effective  October  22, 
1999. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  are  part 
of  docket  CGD  89-050  and  are  available 
for  inspection  or  copying  at  the  office  of 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406),  U.S.  Coast 
Guard  Headquarters,  2100  Second  Street 
SW.,  room  3406,  Washington,  DC 
20593-0001,  between  9:30  a.m.  and  2 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  nimiber 
is  202-267-1477. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  rule,  contact  ENS 
Christopher  Williammee,  Office  of 
Information  Resources,  Coast  Guard, 
telephone  202-267-6989,  electronic 
mail  Cwilliammee@comdt.usc^.mil. 
SUPPt^MENTARY  INFORMATION: 

Regulatory  Information 

On  April  25. 1995,  we  published  an 
interim  final  rule  in  the  Federal 
Register  (60  FR  20310)  establishing  a 
vessel  identification  system  and 
prescribing  guidelines  for  State  vessel 
titling  systems.  The  rule  went  into  effect 
on  April  24, 1996,  with  the  exception  of 


Subpart  D,  Guidelines  for  State  Vessel 
Titling  Systems.  On  February  23, 1996, 
we  published  an  interim  final  rule  (61 
FR  6943)  delaying  the  effective  date  of 
Subpart  D  imtil  April  23, 1998,  to  allow 
the  Coast  Guard,  States,  and  public 
more  time  to  review  the  complexities  of 
the  standards  relating  to  State  titling.  On 
April  21,  1998,  we  published  another 
interim  final  rule  (63  FR  19657),  which 
delayed  the  effective  date  of  Subpart  D 
imtil  April  24, 1999.  Then,  on  April  19, 
1999,  we  published  a  fourth  interim 
final  rule  (64  FR  19039)  once  again 
delaying  the  effective  date  of  Subpart  D 
imtil  October  24. 1999. 

These  guidelines,  though  in  the  Code 
of  Federal  Regulations  since  1995,  were 
never  made  effective.  We  now  plan  to 
issue  a  separate  doctmient  in  January 
2000  proposing  to  substantially  change 
them.  Because  of  this,  imder  5  U.S.C. 
553(d)(3),  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Discussion 

We  have  delayed  the  effective  date  of 
Subpart  D  three  times  since  its  original 
publication  in  an  interim  final  rule  in 
the  Federal  Register  (60  FR  20310)  on 
April  25, 1995.  From  comments 
received  from  April  25, 1995,  through 
December  4,  1997,  we  have  begim 
drafting  a  Supplemental  Notice  of 
Proposed  Rulemaking  (SNPRM)  to 
propose  substantial  changes  to  33  CFR 
part  187.  Subpart  D  is  undergoing 
extensive  revisions  for  the  SNPRM. 
based  on  comments  received  from  the 
States,  the  marine  lending  industry,  and 
maritime  law  interests.  Since  we  are 
currently  revising  Subpart  D 
substantially  and  have  no  intention  of 
allowing  it  to  become  effective  as 
written,  we  are  removing  and  reserving 
the  subpart  rather  than  continuing  to 
delay  its  effective  date.  Therefore,  to 
prevent  the  current  subpart  from 
becoming  effective  on  c3ctober  24, 1999, 
this  Final  Rule  removes  and  res^es 
Subpart  D.  We  will  publish  the  SNPRM 
in  November  1999  and  will,  at  that  time, 
invite  comments  on  all  of  the  proposed 
changes  to  Subpart  D. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(0  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26, 1979). 
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We  expect  the  economic  Impact  of 
this  rule  (with  or  without  Guidelines  for 
State  Vessel  Titling  Systems)  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  With  or  without 
the  Guidelines,  the  expected  cost  is 
considerably  less  than  $100  million. 
Therefore,  the  rule  is  not  significant  and 
does  not  require  a  full  Regiilatory 
Evaluation. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jiuisdictions  with       > 
populations  of  less  than  50,000. 

This  rulemaking  affects  U.S.  States.  It 
imposes  zero  mandatory  costs. 
According  to  the  U.S.  Bureau  of  the 
Census,  none  of  the  States  eligible  to 
participate  in  VIS  has  a  population  less 
than  50,000.  Therefore,  we  conclude 
there  are  no  small  entities  affected  and 
no  impact  upon  small  entities. 

Therefore,  the  Coast  Guiird  certifies 
under  5  U.S.C.  605(b)  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  oflnformation 

This  rule  calls  for  no  new  collection 
of  information  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

We  have  analyzed  this  rule  tmder  E.O. 
12612  and  have  determined  that  this 
rule  does  not  have  sufficient 
implications  for  federalism  to  warrant 
the  preparation  of  a  Federalism 
Assessment. 

Unfunded  Mandates  Reform  Act  and 
Rnhanring  the  Intergovernmental 
Partnership 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  and  E.O. 
12875,  Enhancing  the  Intergovernmental 
Partnership,  (58  FR  58093,  October  28, 
1993)  govern  the  issuance  of  Federal 
regulations  that  require  unfunded 
mandates.  An  uinfunded  mandate  is  a 
regulation  that  requires  a  State,  local,  or 
tribal  government  or  the  private  sector 
to  inciu-  direct  costs  without  the  Federal 
Government's  having  first  provided  the 


funds  to  pay  those  costs.  This  rule  will 
not  impose  an  unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  E.O.  12630, 
Governmental  Actions  and  Interference 
with  Constitutionally  ProtectiBd  Property 
Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  E.O. 
12988,  Civil  Justice  Reform,  to  minimize 
litigation,  eliminate  ambiguity,  and 
reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under  E.O. 
13045,  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Environment 

We  considered  the  environmental 
impact  of  this  rule  and  concluded  that, 
imder  figure  2-1,  paragraph  (34),  of 
Conunandant  Instruction  M16475.1C, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
This  rule  removes  delayed  guidelines 
for  State  vessel  titling  systems.  This 
action  clearly  would  have  no 
environmental  consequences.  A 
"Categorical  Exclusion  Determination" 
is  ava^able  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  187 

Administrative  practice  and 
procedure.  Marine  safety.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  187  as  follows: 

PART  187— VESSEL  IDEKTinCATION 
SYSTEM 

1.  The  authority  citation  for  part  187 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2103;  49  CFR  1.46. 

§§187.301—187.331  Subpart  D— [Removed 
and  Reserved] 

2.  Remove  and  reserve  subpart  D, 
consisting  of  §  187.301  through 
§187.331. 

Dated:  October  18, 1999. 
lefErey  P.  High, 

Acting  Assistant  Commandant  for  Marine 
Safety  and  Environmental  Protection. 

(FR  Doc.  99-27660  Filed  10-21-99;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart300 

(FRL-6462-1J 

National  Priorities  List  for  Uncontrolled 
Hazardous  Waste  Sites 

agency:  Environmental  Protection 

Agency. 

ACTKM:  Final  rule. 

summary:  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
("CERCLA"  or  "the  Act"),  as  amended, 
requires  that  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  ("NCP")  include  a  list 
of  national  priorities  among  the  known 
releases  or  threatened  releases  of 
hazardous  substances,  pollutants,  or 
contaminants  throughout  the  United 
States.  The  National  Priorities  List 
("NPL")  constitutes  this  list.  The  NPL  is 
intended  primarily  to  guide  the 
Environmental  Protection  Agency 
("EPA"  or  "the  Agency")  in  determining 
which  sites  warrant  fiuther 
investigation  to  assess  the  nature  and 
extent  of  public  health  and 
environmental  risks  associated  with  the 
site  and  to  determine  what  CERCLA- 
financed  remedial  action(s),  if  any,  may 
be  appropriate.  This  rule  adds  10  new 
sites  to  the  NPL:  9  sites  to  the  General 
Superfund  Section  of  the  NPL  and  one 
site  to  the  Federal  Facilities  Section  of 
the  NPL. 

EFFECTIVE  DATE:  The  effective  date  for 
this  amendment  to  the  NCP  shall  be 
November  22, 1999. 
ADDRESSES:  For  addresses  for  the 
Headquarters  and  Regional  docket,  as 
well  as  further  details  on  what  these 
dockets  contain,  see  Section  n, 
"Availability  of  Information  to  the 
Public"  in  the  SUPPLEMENTARY 
INFORMATKm  portion  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yolanda  Singer,  phone  (703)  603-8835, 
State,  Tribal  and  Site  Identification 
Center,  Office  of  Emergency  and 
Remedial  Response  (mail  code  5204G), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW,  Washington,  DC, 
20460,  or  the  Superfund  Hotline,  phone 
(800)  424-9346  or  (703)  412-9810  in  the 
Washington,  DC,  metropolitan  area. 
SUPPLEMENTARY  INFORMATION: 
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E.  What  Happens  to  Sites  on  the  NPL? 

F.  How  are  Site  Boundaries  Defined? 

G.  How  are  Sites  Removed  from  the  NPL? 
H.  Can  Portions  of  Sites  be  Deleted  from 

the  NPL  as  They  Are  Cleaned  Up? 
I.  What  is  the  Construction  Completion  List 
(CCL)? 
n.  Availability  of  Information  to  the  Public 

A.  Can  I  Review  the  Documents  Relevant 
to  this  Final  Rule? 

B.  What  Documents  are  Available  for 
Review  at  the  Headquarters  Docket? 

C.  What  Documents  are  Available  for 
Review  at  the  Regional  Docket? 

D.  How  Do  I  Access  the  Documents? 

E.  How  Can  1  Obtain  a  Current  List  of  NPL 
Sites? 

in.  Contents  of  This  Final  Rule 

A.  Additions  to  the  NPL 

B.  Status  of  NPL 

C.  What  Did  EPA  Do  With  the  Public 
Comments  It  Received? 

IV.  Executive  Order  12866 

A.  What  is  Executive  Order  12866? 

B.  Is  this  Final  Rule  Subject  to  Executive 
Order  12866  Review? 

V.  Unfunded  Mandates 

A.  What  is  the  Unfunded  Mandates  Reform 
Act  (UMRA)? 

B.  Does  UMRA  Apply  to  This  Final  Rule? 

VI.  Effect  on  Small  Businesses 

A.  What  is  the  Regulatory  Flexibility  Act? 

B.  Does  the  Regulatory  Flexibility  Act 
Apply  to  this  Final  Rule? 

VII.  Possible  Changes  to  the  Effective  Date  of 
the  Rule 

A.  Has  This  Rule  Been  Submitted  to 
Congress  and  the  General  Accounting 
Office? 
•    B.  Could  the  Effective  Date  of  This  Final 
Rule  Change? 

C.  What  Could  Cause  the  Effective  Date  of 
This  Rule  to  Change? 

Vm.  National  Technology  Transfer  and 
Advancement  Act 

A.  What  is  the  National  Technology 
Transfer  and  Advancement  Act? 

B.  Does  the  National  Technology  Transfer 
and  Advancement  Act  Apply  to  this 
Final  Rule? 

IX.  Executive  Order  12898 

A.  What  is  Executive  Order  12898? 

B.  Does  Executive  Order  12898  Apply  to 
This  Final  Rule? 

X.  Executive  Order  13045 

A.  What  is  Executive  Order  13045? 

B.  Does  Executive  Order  13045  Apply  to 
This  Final  Rule? 

XI.  Paperwork  Reduction  Act 

A.  What  is  the  Paperwork  Reduction  Act? 

B.  Does  the  Paperwork  Reduction  Act 
Apply  to  This  Final  Rule? 

Xn.  Executive  Orders  on  Federalism 
What  Are  The  Executive  Orders  on 

Federalism  and  Are  They  Applicable  to 

This  Final  Rule? 
Xm.  Executive  Order  13084 
What  is  Executive  Order  13084  and  is  it 
Applicable  to  this  Final  Rule? 

L  Background 

A.  What  Are  CERCLA  and  SARA? 

In  1980,  Congress  enacted  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 


Act.  42  U.S.C.  9601-9675  ("CERCLA"  or 
"the  Act"),  in  response  to  the  dangers  of 
uncontrolled  releases  of  hazardous 
substances.  CERCLA  was  amended  on 
October  17, 1986.  by  the  Superfund 
Amendments  and  Reauthorization  Act 
("SARA"),  Public  Lav^r  99-499. 100  Stat. 
1613  et  seq. 

B.  What  Is  the  NCP? 

To  implement  CERCLA,  EPA 
promulgated  the  revised  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  ("NCP").  40  CFR  part 
300.  on  July  16.  1982  (47  FR  31180), 
pursuant  to  CERCLA  section  105  and 
Executive  Order  12316  (46  FR  42237, 
August  20. 1981).  The  NCP  sets 
guidelines  and  procedures  for 
responding  to  releases  and  threatened 
releases  of  hazardous  substances, 
pollutants,  or  contaminants  under 
CERCLA.  EPA  has  revised  the  NCP  on 
several  occasions.  The  most  recent 
comprehensive  revision  was  on  March 
8. 1990  (55  FR  8666). 

As  required  under  section 
105(a)(8)(A)  of  CERCLA,  the  NCP  also 
includes  "criteria  for  determining 
priorities  among  releases  or  threatened 
releases  throughout  the  United  States 
for  the  purpose  of  taking  remedial 
action  and,  to  the  extent  practicable, 
taking  into  accoimt  the  potential 
urgency  of  such  action  for  the  purpose 
of  taking  removal  action."  ("Removal" 
actions  are  defined  broadly  and  include 
a  wide  range  of  actions  taken  to  study, 
clean  up.  prevent  or  otherwise  address 
releases  and  threatened  releases  42 
U.S.C.  9601{23J.) 

C.  What  Is  the  National  Priorities  List 
(NPL)? 

The  NPL  is  a  list  of  national  priorities 
among  the  known  or  threatened  releases 
of  hazardous  substances,  pollutants,  or 
contaminants  throughout  the  United 
States.  The  list,  which  is  appendix  B  of 
the  NCP  (40  CFR  part  300),  was  required 
under  section  105(a)(8)(B)  of  CERCLA, 
as  amended  by  SARA.  Section 
105(a)(8)(B)  defines  the  NPL  as  a  hst  of 
"releases"  and  the  highest  priority 
"facilities"  and  requires  that  the  NPL  be 
revised  at  least  annually.  The  NPL  is 
intended  primarily  to  guide  EPA  in 
determining  which  sites  warrant  further 
investigation  to  assess  the  nature  and 
extent  of  public  health  and 
environmental  risks  associated  with  a 
release  of  hazardous  substances.  The 
NPL  is  only  of  limited  significance, 
however,  as  it  does  not  assign  liability 
to  any  party  or  to  the  owner  of  any 
specific  property.  Neither  does  placing 
a  site  on  the  NPL  mean  that  any 
remedial  or  removal  action  necessarily 
need  be  taken. 


For  purposes  of  listing,  the  NPL 
includes  two  sections,  one  of  sites  that 
are  generally  evaluated  and  cleaned  up 
by  EPA  (the  "General  Superfund 
Section"),  and  one  of  sites  that  are 
owned  or  operated  by  other  Federal 
agencies  (the  "Federal  Facilities 
Siection").  With  respect  to  sites  in  the 
Federal  Facilities  Section,  these  sites  are 
generally  being  addressed  by  other 
Federal  agencies.  Under  Executive 
Order  12580  (52  FR  2923.  January  29. 
1987)  and  CERCLA  section  120.  each 
Federal  agency  is  responsible  for 
carrying  out  most  response  actions  at 
facilities  under  its  own  jiuisdiction, 
custody,  or  control,  although  EPA  is 
responsible  for  preparing  an  HRS  score 
and  determining  whether  the  facility  is 
placed  on  the  NPL.  EPA  generally  is  not 
the  lead  agency  at  Federal  Facilities 
Section  sites,  and  its  role  at  such  sites 
is  accordingly  less  extensive  than  at 
other  sites. 

D.  How  Are  Sites  Listed  on  the  NPL? 

There  are  three  mechanisms  for 
placing  sites  on  the  NPL  for  possible 
remedial  action  (see  40  CFR  300.425(c) 
of  the  NCP):  (1)  A  site  may  be  included 
on  the  NPL  if  it  scores  sufficiently  high 
on  the  Hazard  Ranking  System  ("HRS"), 
which  EPA  promulgated  as  appendix  A 
of  the  NCP  (40  CFR  part  300).  The  HRS 
serves  as  a  screening  device  to  evaluate 
the  relative  potential  of  uncontrolled 
hazardous  substances  to  pose  a  threat  to 
human  health  or  the  environment.  On 
December  14,  1990  (55  FR  51532),  EPA 
promulgated  revisions  to  the  HRS  partly 
in  response  to  CERCLA  section  105(c). 
added  by  SARA.  The  revised  HRS 
evaluates  four  pathways:  ground  water, 
surface  water,  soil  exposure,  and  air,  As 
a  matter  of  Agency  policy,  those  sites 
that  score  28.50  or  greater  on  the  HRS 
are  eligible  for  the  NPL:  (2)  Each  State 
may  designate  a  single  site  as  its  top 
priority  to  be  listed  on  the  NPL, 
regardless  of  the  HRS  score.  This 
mechanism,  provided  by  the  NCP  at  40 
CFR  300.425(c)(2)  requires  that,  to  the 
extent  practicable,  the  NPL  include 
within  the  100  highest  priorities,  one 
facility  designated  by  each  State 
representing  the  greatest  danger  to 
public  health,  welfare,  or  the 
environment  among  known  facilities  in 
the  State  (see  42  U.S.C.  9605(a)(8)(B)); 
(3)  The  third  mechanism  for  listing, 
included  in  the  NCP  at  40  CFR 
300.425(c)(3),  allows  certain  sites  to  be 
listed  regardless  of  their  HRS  score,  if 
all  of  the  following  conditions  are  met: 

•  The  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  of  the 
U.S.  Public  Health  Service  has  issued  a 
health  advisory  that  recommends 
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dissociation  of  individuals  from  the 
release. 

•  EPA  determines  that  the  release 
poses  a  significant  threat  to  public 
health. 

•  EPA  anticipates  that  it  will  be  more 
cost-effective  to  use  its  remedial 
authority  than  to  use  its  removal 
authority  to  respond  to  the  release. 

EPA  promidgated  an  original  NPL  of 
406  sites  on  September  8. 1983  (48  FR 
40658).  The  NPL  has  been  expanded 
since  then,  most  recently  on  September 
17. 1999  (64  FR  50459). 

B.  What  Happens  to  Sites  on  the  NPL? 

A  site  may  undergo  remedial  action 
financed  by  the  Trust  Fund  established 
imder  CERCLA  (commonly  referred  to 
as  the  "Superfund")  only  after  it  is 
placed  on  the  NPL,  as  provided  in  the 
NCP  at  40  CFR  300.425(b)(1). 
("Remedial  actions"  are  those 
"consistent  with  permanent  remedy, 
taken  instead  of  or  in  addition  to 
removal  actions  ***."  42  U.S.C. 
9601(24).)  However,  under  40  CFR 
300.425(b)(2)  placing  a  site  on  the  NPL 
"does  not  imply  that  monies  will  be 
expended."  EPA  may  pursue  other 
appropriate  authorities  to  respond  to  the 
releases,  including  enforcement  action 
imder  CERCLA  and  other  laws. 

F.  How  Are  Site  Boundaries  Defined? 

The  NPL  does  not  describe  releases  in 
precise  geographical  terms;  it  would  be 
neither  feasible  nor  consistent  with  the 
limited  purpose  of  the  NPL  (to  identify 
releases  that  are  priorities  for  further 
evaluation),  for  it  to  do  so. 

Although  a  CERCLA  "facility"  is 
broadly  defined  to  include  any  area 
where  a  hazardous  substance  release  has 
"come  to  be  located"  (CERCLA  section 
101(9)),  the  listing  process  itself  is  not 
intended  to  define  or  reflect  the 
boundaries  of  such  facilities  or  releases. 
Of  course,  HRS  data  (if  the  HRS  is  used 
to  list  a  site)  upon  which  the  NPL 
placement  was  based  will,  to  some 
extent,  describe  the  release(s)  at  issue. 
That  is,  the  NPL  site  wouJd  include  all 
releases  evaluated  as  part  of  that  HRS 
analysis. 

When  a  site  is  listed,  the  approach 
generally  used  to  describe  the  relevant 
release(s)  is  to  delineate  a  geographical 
area  (usually  the  area  within  an 
installation  or  plant  boundaries)  and 
identify  the  site  by  reference  to  that 
area.  As  a  legal  matter,  the  site  is  not 
coextensive  with  that  area,  and  the 
boimdaries  of  the  installation  or  plant 
are  not  the  "boimdaries"  of  the  site. 
Rather,  the  site  consists  of  all 
contaminated  areas  within  the  area  used 
to  identify  the  site,  as  well  as  any  other 
location  to  which  that  contamination 


has  come  to  be  located,  or  from  which 
that  contamination  came. 

In  other  words,  while  geographic 
terms  are  often  used  to  designate  the  site 
(e.g.,  the  "Jones  Co.  plant  site")  in  terms 
of  the  property  owned  by  a  particular 
party,  the  site  properly  understood  is 
not  limited  to  that  property  (e.g.,  it  may 
extend  beyond  the  proper^  due  to 
contaminant  migration),  and  conversely 
may  not  occupy  the  full  extent  of  the 
property  {e.g.,  where  there  are 
uncontaminated  parts  of  the  identified 
property,  they  may  not  be,  strictly 
speaking,  part  of  the  "site").  The  "site" 
is  thus  neither  equal  to  nor  confined  by 
the  boimdaries  of  any  specific  property 
that  may  give  the  site  its  name,  and  the 
name  itself  should  not  be  read  to  imply 
that  this  site  is  coextensive  with  the 
entire  area  within  the  property 
boundary  of  the  installation  or  plant. 
The  precise  nature  and  extent  of  the  site 
are  typically  not  known  at  the  time  of 
listing.  Also,  the  site  name  is  merely 
used  to  help  identify  the  geographic 
location  of  the  contamination.  For 
example,  the  name  "Jones  Co.  plant 
site,"  does  not  imply  that  the  Jones 
company  is  responsible  for  the 
contamination  located  on  the  plant  site. 

EPA  regulations  provide  that  the 
"nature  and  extent  of  the  problem 
presented  by  the  release"  will  be 
determined  by  a  remedial  investigation/ 
feasibility  study  (RI/FS)  as  more 
information  is  developed  on  site 
contamination  (40  CFR  300.5).  During 
the  RI/FS  process,  the  release  may  be 
found  to  be  larger  or  smaller  than  was 
originally  thought,  as  more  is  learned 
about  the  80urce(s)  and  the  migration  of 
the  contamination.  However,  this 
inquiry  focuses  on  an  evaluation  of  the 
threat  posed;  the  boundaries  of  the 
release  need  not  be  exacUy  defined. 
Moreover,  it  generally  is  impossible  to 
discover  the  full  extent  of  where  the 
contamination  "has  come  to  be  located" 
before  all  necessary  studies  and 
remedial  work  are  completed  at  a  site. 
Indeed,  the  known  boundaries  of  the 
contamination  can  be  expected  to 
change  over  time.  Thus,  in  most  cases, 
it  may  be  impossible  to  describe  the 
boundaries  of  a  release  with  absolute 
certainty. 

Fiuther,  as  noted  above,  NPL  listing 
does  not  assign  liability  to  any  party  or 
to  the  owner  of  any  specific  property. 
Thus,  if  a  party  does  not  believe  it  is 
liable  for  releases  on  discrete  parcels  of 
oroperty,  supporting  information  can  be 
submitted  to  die  Agency  at  any  time 
after  a  party  receives  notice  it  is  a 
potentially  responsible  party. 

For  these  reasons,  the  NPL  need  not 
be  amended  as  further  research  reveals 


more  information  about  the  location  of 
the  contamination  or  release. 

G.  How  Are  Sites  Removed  From  the 
NPL? 

EPA  may  delete  sites  from  the  NPL 
where  no  further  response  is 
appropriate  under  Superfund,  as 
explained  in  the  NCP  at  40  CFR 
300.425(e).  This  section  also  provides 
that  EPA  shall  consult  with  states  on 
proposed  deletions  and  shall  consider 
whether  any  of  the  following  criteria 
have  been  met: 

(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required;  ' 

(ii)  All  appropriate  Superfund- 
financed  response  has  been 
implemented  and  no  further  response 
action  is  required;  or 

(iii)  The  remedial  investigation  has 
shown  the  release  poses  no  significant 
threat  to  public  health  or  the 
enviroimient,  and  taking  of  remedial 
measures  is  not  appropriate. 

As  of  October  12, 1999,  the  Agency 
has  deleted  201  sites  frt)m  the  NPL. 

H.  Can  Portions  of  Sites  be  Deleted 
From  the  NPL  as  They  Are  Cleaned  Up? 

In  November  1995,  EPA  initiated  a 
new  policy  to  delete  portions  of  NPL 
sites  where  cleanup  is  complete  (60  FR 
55465,  November  1, 1995).  Total  site 
cleanup  may  take  many  years,  while 
portions  of  the  site  may  have  been 
cleaned  up  and  available  for  productive 
use.  As  of  October  12, 1999,  EPA  has 
deleted  portions  of  16  sites. 

/.  What  Is  the  Construction  Completion 
Ust(CCL)? 

EPA  also  has  developed  an  NPL 
construction  completion  list  ("CCL")  to 
simplify  its  system  of  categorizing  sitea 
and  to  better  communicate  the 
successful  completion  of  cleanup 
activities  (58  FR  12142,  March  2, 1993). 
Inclusion  of  a  site  on  the  CCL  has  no 
legal  significance. 

Sites  qualify  for  the  CCL  when:  (1) 
Any  necessary  physical  construction  is 
complete,  whether  or  not  final  cleanup 
levels  or  other  requirements  have  been 
achieved;  (2)  EPA  has  determined  that 
the  response  action  should  be  limited  to 
measures  that  do  not  involve 
construction  (e.g.,  institutional 
controls);  or  (3)  the  site  qualifies  for 
deletion  from  the  NPL. 

Of  the  201  sites  that  have  been 
deleted  bom  the  NPL,  192  sites  were 
deleted  because  they  have  been  cleaned 
up  (the  other  9  sites  were  deleted  based 
on  deferral  to  other  authorities  and  are 
not  considered  cleaned  up).  As  of 
October  12, 1999,  there  are  a  total  of  670 
sites  on  the  CCL.  This  total  includes  the 
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192  deleted  sites.  For  the  most  up-to- 
date  information  on  the  CCL,  see  EPA's 
Internet  site  at  http://www.epa.gov/ 
superfund. 

n.  Availability  of  Information  to  the 
Public 

A.  Can  I  Review  the  Documents 
Relevant  to  This  Final  Rule? 

Yes,  dociunents  relating  to  the 
evaluation  and  scoring  of  the  site  in  this 
final  rule  are  contained  in  dockets 
located  both  at  EPA  Headquarters  and  in 
the  Regional  offices. 

B.  What  Documents  Are  Available  for 
Review  at  the  Headquarters  Docket? 

The  Headquarters  docket  for  this  rule 
contains  HRS  score  sheets,  the 
Documentation  Record  describing  the 
information  used  to  compute  the  score, 
pertinent  information  regarding 
statutory  requirements  or  EPA  listing 
policies  that  affect  the  site,  and  a  list  of 
documents  referenced  in  the 
Documentation  Record.  The 
Headquarters  docket  also  contains 
comments  received,  and  the- Agency's 
responses  to  those  comments.  The 
Agency's  responses  are  contained  in  the 
"Support  Document  for  the  Revised 
National  Priorities  List  Final  Rule — 
October  1999." 

C.  What  Documents  Are  Available  for 
Review  at  the  Regional  Dockets? 

The  Regional  dockets  contain  all  the 
information  in  the  Headquarters  docket, 
plus  the  actual  reference  dociunents 
containing  the  data  principally  relied 
upon  by  EPA  in  calculating  or 
evaluating  the  HRS  score  for  the  site. 


These  reference  documents  are  available 
only  in  the  Regional  dockets. 

D.  How  Do  I  Access  the  Documents? 

You  may  view  the  documents,  by 
appointment  only,  after  the  publication 
of  this  document.  The  hours  of 
operation  for  the  Headquarters  docket 
are  from  9  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  Federal 
holidays.  Please  contact  tibe  Regional 
dockets  for  hours. 

Following  is  the  contact  information 
for  the  EPA  Headquarters:  Docket 
Coordinator,  Headquarters,  U.S.  EPA- 
CERCLA  Docket  Office,  Crystal  Gateway 
#1, 1st  Floor,  1235  Jefferson  Davis 
Hijdiway,  Arlington,  VA,  703/603-8917. 

The  contact  information  tor  the 
Regional  dockets  is  as  follows: 
Barbara  Callahan,  Region  1  (CT,  ME, 

MA,  NH,  RI.  VT),  U.S.  EPA,  Records 

Center,  Mailcode  HSC,  One  Congress 

Street.  Suite  1100,  Boston,  MA 

02114-2023:  617/918-1356. 
Ben  Conetta,  Region  2  (NJ.  NY,  PR.  VI), 

U.S.  EPA.  290  Broadway,  New  York. 

NY  10007-1866;  212/637-4435. 
Dawn  Shellenberger  (GCI),  Region  3 

(DE.  DC.  MD.  PA.  VA,  WV).  U.S.  EPA, 

Library.  1650  Arch  Street.  Mailcode 

3PM52.  Philadelphia,  PA  19103;  215/ 

814-5364. 
Joellen  O'Neill,  Region  4  (AL,  FL,  GA. 

KY.  MS,  NC,  SC.  TN).  U.S.  EPA.  61 

Forsyth  Street.  SW.  9th  floor,  Atlanta, 

GA  30303;  404/562-8127. 
Region  5  (IL.  IN,  MI.  MN,  OH,  WI),  U.S. 

EPA.  Records  Center,  Waste 
-  Management  Division  7-J,  Metcalfe 

Federal  Building,  77  West  Jackson 

Boulevard,  Chicago.  IL  60604;  312/ 

886-7570. 


Brenda  Cook,  Region  6  (AR.  LA,  NM, 
OK,  TX),  U.S.  EPA,  1445  Ross 
Avenue,  Mailcode  6SF-RA,  Dallas,  TX 
75202-2733; 214/665-7436. 

Carole  Long,  Region  7  (lA,  KS,  MO,  NE), 
U.S.  EPA,  901  North  5th  Street. 
Kansas  City,  KS  66101;  913/551-7224; 

David  Williams,  Region  8  (CO.  MT.  ND. 
SD.  UT.  WY),  U.S.  EPA.  999  18th 
Street,  Suite  500,  Mailcode  8EPR-SA. 
Denver,  CO  80202-2466;  303/312- 
6757. 

Carolyn  Douglas,  Region  9  (AZ.  CA,  HI, 
NV,  AS,  GU),  U.S.  EPA,  75  Hawthorne 
Street,  San  Francisco,  CA  94105;  415/ 
744-2343. 

David  Bennett,  Region  10  (AK.  ID.  OR, 
WA),  U.S.  EPA,  11th  Floor,  1200  6th 
Avenue,  Mail  Stop  ECL-115.  Seattle. 
WA  98101;  206/553-2103. 

E.  How  Can  I  Obtain  a  Current  List  of 
NPL  Sites? 

You  may  obtain  a  current  list  of  NPL 
sites  via  the  Internet  at  http:// 
www.epa.gov/superfund/  (look  under 
site  information  category]  or  by 
contacting  the  Superfund  Docket  (see 
contact  information  above). 

m.  Contents  ofThis  Final  Rule 

A.  Additions  to  the  NPL 

This  final  rule  adds  10  sites  to  the 
NPL;  9  sites  to  the  General  Superfund 
Section  of  the  NPL  and  one  site  to  the 
Federal  Facilities  Section  of  the  NPL. 
Table  1  presents  the  9  sites  in  the 
General  Superfund  Section  and  Table  2 
contains  the  one  site  in  the  Federal 
Facilities  Section.  Sites  in  each  table  are 
arranged  alphabetically  by  State. 


Table  1.— National  Priorities  List  Final  Rule,  General  Superfund  Section 


state 


Site  name 


City/county 


MT. 
MT. 
NC. 
NJ  . 
NJ  . 
NM 
TX  . 
TX  . 
WV 


Basin  Mining  Area  

Upper  Tenmile  Creek  Mining  Area 

Georgia-Pacific  Corporation  (Hardwood  Sawmill  ... 
Iceland  Coin  Laundry  Area  Ground  Water  Plume 

Lightman  Drum  Company  

Fruit  Avenue  Plume 

Garland  Creosoting ;, 

State  Road  114  Ground  Water  Plume 

Vienna  Tetrachloroethene 


Basin. 

Lewis  and  Clark. 

Plyrrwuth. 

Vineland. 

Winstow  Township. 

Altxjquerque. 

Longview. 

Levelland. 

Vienna. 


Numtwr  of  Sites  Added  to  the  General  Superfund  Section:  9. 


Table  2.— National  Priorities  List  Final  Rule,  Federal  Facilities  Section 

State 

Site  name 

City/county 

NJ  

McGuire  Air  Force  Base  #1 

Wrightstown. 

Number  of  Sites  Added  to  the  Federal  Facilities  Section:  1 . 
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B.  Status  ofNPL 

With  the  10  new  sites  added  to  the 
NPL  in  today's  final  rule;  the  NPL  now 
contains  1,221  final  sites;  1,062  in  the 
General  Superfund  Section  and  159  in 
the  Federal  Facilities  Section.  With  a 
separate  rule  (published  elsewhere  in 
today's  Federal  Register)  proposing  to 
add  9  new  sites  to  the  NPL,  there  are 
now  57  sites  proposed  and  awaiting 
final  agency  action,  52  in  the  General 
Superftmd  Section  and  5  in  the  Federal 
Facilities  Section.  Final  and  proposed 
sites  now  total  1,278.  (These  nxunbers 
reflect  the  status  of  sites  as  of  October 
12, 1999.  Sites  deletions  may  affect 
these  numbers  at  time  of  publication  in 
the  Federal  Register.) 

C.  What  Did  EPA  Do  With  the  Public 
Comments  It  Received? 

EPA  reviewed  all  comments  received 
on  the  sites  in  this  rule.  The  following 
sites  were  proposed  on  July  22, 1999  (64 
FR  39886):  Basin  Mining  Area,  Upper 
Tenmile  Creek  Mining  Area,  Lightman 
Drum  Company,  Iceland  Coin  Laundry 
Area  Ground  Water  Plume,  Fruit 
Avenue  Plume,  Garland  Creosoting, 
State  Road  114  Ground  Water  Plume, 
and  McGuire  Air  Force  Base  #1.  The 
Vienna  Tetrachloroethene  site  was 
proposed  on  April  23, 1999  (64  FR 
19968).  The  Georgia-Pacific  Corporation 
Hardwood  Sawmill  site  was  proposed 
on  January  19, 1999  (64  FR  2942). 

For  the  State  Road  114  Groimd  Water 
Plvune,  Basin  Mining  Area,  and  Upper 
Tenmile  Creek  Mining  Area  sites,  EPA 
received  only  comments  in  fevor  of 
placing  the  sites  on  the  NPL.  EPA 
received  no  comments  on  the  actual 
scoring  of  these  sites  and  the  Agency 
has  identified  no  other  reason  to  change 
the  original  HRS  scores  for  the  sites. 
Therefore,  EPA  is  placing  these  sites  on 
the  final  NPL  at  this  time. 

No  comments  affecting  the  HRS 
scoring  were  received  on  several  sites 
(Lightman  Drum  Company,  Iceland  Coin 
Laimdry  Area  Groimd  Water  Plimie, 
Fruit  Avenue  Plume,  Garland 
Creosoting)  and  therefore,  EPA  is 
placing  them  on  the  final  NPL  at  this 
time. 

EPA  responded  to  all  relevant 
comments  received  on  the  other  sites. 
EPA's  responses  to  site-specific  public 
comments  are  addressed  in  the 
"Support  Document  for  the  Revised 
National  Priorities  List  Final  Ride — 
October  1999." 

IV.  Executive  Order  12866 

A.  What  Is  Executive  Order  12866? 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4, 1993))  the  Agency 
must  determine  whether  a  regulatory 


action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

B.  Is  This  Final  Rule  Subject  to 
Executive  Order  12866  Review? 

No,  the  Office  of  Management  and 
Budget  (OMB)  has  exempted  this 
regulatory  action  fi-om  Executive  Order 
12866  review. 

V.  Unfunded  Mandates 

A.  What  Is  the  Unfunded  Mandates 
Reform  Act  (UMRA)? 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  Agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  ndes 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before  EPA 
promulgates  a  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  widi  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 


any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
ofiicials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatoiy 
proposals  with  significant  Federal 
intergovemmenti  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regidatory  requirements. 

B.  Does  UMRA  Apply  to  This  Final 
Rule? 

No,  EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments  in  the  aggregate,  or 
by  the  private  sector  in  any  one  year. 
This  rule  will  not  impose  any  federal 
intergovernmental  mandate  because  it 
imposes  no  enforceable  duty  upon  State, 
tribal  or  local  governments.  Listing  a 
site  on  the  NPL  does  not  itself  impose 
any  costs.  Listing  does  not  mean  that 
EPA  necessarily  will  undertake 
remedial  action.  Nor  does  listing  require 
any  action  by  a  private  party  or 
determine  liability  for  response  costs. 
Costs  that  arise  out  of  site  responses 
result  from  site-specific  decisions 
regarding  what  actions  to  take,  not 
directly  from  the  act  of  listing  a  site  on 
the  NPL. 

For  the  same  reasons,  EPA  also  has 
determined  that  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  In  addition,  as  discussed 
above,  the  private  sector  is  not  expected 
to  incur  costs  exceeding  $100  million. 
EPA  has  fulfilled  the  requirement  for 
analysis  under  the  Unfunded  Mandates 
Reform  Act. 

VI.  Effect  on  Small  Businesses 

A.  What  Is  the  Regulatory  Flexibility 
Act? 

Piu^uant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996)  whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
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head  of  an  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  SBREFA  amended  the 
Regulatory  Flexibility  Act  to  require 
Federal  agencies  to  provide  a  statement 
of  the  factual  basis  for  certifying  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

B.  Does  the  Regulatory  Flexibility  Act 
Apply  to  this  Final  Rule? 

No.  While  this  rule  revises  the  NFL, 
an  NPL  revision  is  not  a  typical 
regulatory  change  since  it  does  not 
automatically  impose  costs.  As  stated 
above,  adding  sites  to  the  ^fPL  does  not 
in  itself  require  any  action  by  any  party, 
nor  does  it  determine  the  liability  of  any 
party  for  the  cost  of  cleanup  at  the  site. 
Fiuther,  no  identifiable  groups  are 
affected  as  a  whole.  As  a  consequence, 
impacts  on  any  group  are  hard  to 
predict.  A  site's  inclusion  on  the  NPL 
could  increase  the  likelihood  of  adverse 
impacts  on  responsible  parties  (in  the 
form  of  cleanup  costs),  but  at  this  time 
EPA  cannot  identify  the  potentially 
affected  businesses  or  estimate  the 
number  of  small  businesses  that  might 
also  be  affected. 

The  Agency  does  expect  that  placing 
the  site  in  this  rule  on  the  NPL  could 
significantly  affect  certain  industries,  or 
firms  within  industries,  that  have 
caused  a  proportionately  high 
percentage  of  waste  site  problems. 
However,  EPA  does  not  expect  the 
listing  of  this  site  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses. 

In  any  case,  economic  impacts  would 
occiu  only  through  enforcement  and 
cost-recovery  actions,  which  EPA  takes 
at  its  discretion  on  a  site-by-site  basis. 
EPA  considers  many  factors  when 
determining  enforcement  actions, 
including  not  only  a  firm's  contribution 
to  the  problem,  but  also  its  ability  to 
pay.  The  impacts  (from  cost  recovery) 
on  small  governments  and  nonprofit 
organizations  would  be  determined  on  a 
similar  case-by-case  basis. 

For  the  foregoing  reasons,  I  hereby 
certify  that  this  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities.  Therefore,  this  regulation  does 
not  require  a  regulatory  flexibility 
analysis. 


Vn.  Possible  Changes  to  the  Efifective 
Date  of  the  Rule 

A.  Has  This  Rule  Been  Submitted  to 
Congress  and  the  General  Accounting 
Office? 

The  Congressional  Review  Act,  5   - 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  has  submitted 
a  report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U^S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  "major  rule" 
cannot  take  effect  imtil  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

B.  Could  the  Effective  Date  of  This  Final 
Rule  Change? 

Provisions  of  the  Congressional 
Review  Act  (CRA)  or  section  305  of 
CERCLA  may  alter  the  e£fiective  date  of 
this  regulation. 

Under  the  CRA,  5  U.S.C.  801(a), 
before  a  rule  can  take  effect  the  federal 
agency  promulgating  the  rule  must 
submit  a  report  to  each  House  of  the 
Congress  and  to  the  Comptroller 
General.  This  report  must  contain  a 
copy  of  the  rule,  a  concise  general 
statement  relating  to  the  rule  (including 
whether  it  is  a  major  rule),  a  copy  of  the 
cost-benefit  analysis  of  the  rule  (if  any), 
the  agency's  actions  relevant  to 
provisions  of  the  Regulatory  Flexibility 
Act  (affecting  small  businesses)  and  the 
Unfunded  Mandates  Reform  Act  of  1995 
(describing  unfunded  federal 
requirements  imposed  on  state  and  local 
governments  and  the  private  sector), 
and  any  other  relevant  information  or 
requirements  and  any  relevant 
Executive  Orders. 

EPA  has  submitted  a  report  under  the 
CRA  for  this  rule.  The  rule  will  take 
effect,  as  provided  by  law,  within  30 
days  of  publication  of  this  document, 
since  it  is  not  a  major  rule.  Section 
804(2)  defines  a  major  rule  as  any  rule 
that  the  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA)  of  the  Office  of  Management  and 
Budget  (OMB)  finds  has  resulted  in  or 
is  likely  to  result  in:  an  annual  effect  on 
the  economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices  for 
consiuners,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 


significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iimovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  and 
export  markets.  NPL  listing  is  not  a 
major  rule  because,  as  explained  above, 
the  listing,  itself,  imposes  no  monetary 
costs  on  any  person.  It  establishes  no 
enforceable  duties,  does  not  establish 
that  EPA  necessarily  will  undertake 
remedial  action,  nor  does  it  require  any 
action  by  any  party  or  determine  its 
liability  for  site  response  costs.  Costs 
that  arise  out  of  site  responses  result 
from  site-by-site  decisions  about  what 
actions  to  take,  not  directly  from  the  act 
of  hsting  itself.  Section  801(a)(3) 
provides  for  a  delay  in  the  effective  date 
of  major  rules  after  this  report  is 
submitted. 

C.  What  Could  Cause  the  Effective  Date 
of  This  Rule  to  Change? 

UnderS  U.S.C.  801(b)(1)  a  rule  shall 
not  take  effect,  or  continue  in  effect,  if 
Congress  enacts  (and  the  President 
signs)  a  joint  resolution  of  disapproval, 
described  imder  section  802. 

Another  statutory  provision  that  may 
affect  this  rule  is  CERCLA  section  305, 
which  provides  for  a  legislative  veto  of 
regulations  promulgated  under 
CERCLA.  Although  INS  v.  Chadha.  462  ' 
U.S.  919,103  S.  Ct.  2764  (1983)  and  Bd. 
of  Regents  of  the  University  of 
Washington  v.  EPA.  86  F.3d  1214,1222 
(D.C.  Cir.  1996)  cast  the  validity  of  the 
legislative  veto  into  question,  EPA  has 
transmitted  a  copy  of  this  regiUation  to 
the  Secretary  of  the  Senate  and  the  Clerk 
of  the  House  of  Representatives. 

If  action  by  Congress  under  either  the 
CRA  or  CERCLA  section  305  calls  the 
effective  date  of  this  regulation  into 
question.  EPA  will  publish  a  document 
of  clarification  in  the  Federal  Register. 

Vm.  National  Technology  Transfer  and 
Advancement  Act 

A.  What  Is  the  National  Technology 
Transfer  and  Advancement  Ad? 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113.  section  12(d)  (15  U.S.C.  272  note), 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procediues.  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  TheNTTAA  directs  EPA  to 
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provide  Congress,  through  0MB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

B.  Does  the  National  Technology 
Transfer  and  Advancement  Act  Apply 
to  This  Final  Rule? 

No.  This  rulemaking  does  not  involve 
technical  standards.  Therefore.  EPA  did 
not  consider  the  use  of  any  voluntary 
consensus  standards. 

K.  Executive  Order  12898 

A.  What  is  Executive  Order  12898? 

Under  Executive  Order  12898, 
"Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations,"  as  well  as  through  EPA's 
April  1995,  "Environmental  Justice 
Strategy,  OSWER  Environmental  Justice 
Task  Force  Action  Agenda  Report."  and 
National  Environmental  Justice 
Advisory  Council.  EPA  has  undertaken 
to  incorporate  environmental  justice 
into  its  policies  and  programs.  EPA  is 
committed  to  addressing  environmental 
justice  concerns,  and  is  assuming  a 
leadership  role  in  environmental  justice 
initiatives  to  enhance  environmental 
quality  for  all  residents  of  the  United 
States.  The  Agency's  goals  are  to  ensure 
that  no  segment  of  the  population, 
regardless  of  race,  color,  national  origin, 
or  income,  bears  disproportionately 
high  and  adverse  human  health  and 
environmental  effects  as  a  result  of 
EPA's  policies,  programs,  and  activities, 
and  all  people  live  in  clean  and 
sustainable  communities. 

B.  Does  Executive  Order  12898  Apply  to 
this  Final  Rule? 

No.  While  this  rule  revises  the  NPL. 
no  action  will  result  from  this  rule  that 
will  have  disproportionately  high  and 
adverse  human  health  and 
environmental  effects  on  any  segment  of 
the  population. 

X.  Executive  Order  13045 

A.  What  Is  Executive  Order  13045? 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or^afety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 


preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

B.  Does  Executive  Order  13045  Apply  to 
This  Final  Rule? 

This  rule  is  not  subject  to  E.O.  13045 
because  it  is  not  an  economically 
significant  rule  as  defined  by  E.O. 
12866,  and  because  the  Agency  does  not 
have  reason  to  believe  the 
environmental  health  or  safety  risks 
addressed  by  this  section  present  a 
disproportionate  risk  to  children. 

XI.  Paperwork  Reduction  Act 

A.  What  Is  the  Paperwork  Reduction 
Act? 

According  to  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
that  requires  OMB  approval  under  the 
PRA,  unless  it  has  been  approved  by 
OMB  and  displays  a  currently  valid 
OMB  control  number.  The  OMB  control 
numbers  for  EPA's  regulations,  after 
initial  display  in  the  preamble  of  the 
final  rules,  are  listed  in  40  CFR  part  9. 
The  information  collection  requirements 
related  to  this  action  have  already  been 
approved  by  OMB  pursuant  to  the  PRA 
under  OMB  control  nvmiber  2070-0012 
(EPA  ICR  No.  574). 

B.  Does  the  Paperwork  Reduction  Act 
Apply  to  This  Final  Rule? 

No.  EPA  has  determined  that  the  PRA 
does  not  apply  because  this  rule  does 
not  contain  any  information  collection 
requirements  that  require  approval  of 
the  OMB. 

Xn.  Executive  Orders  on  Federalism 

What  Are  The  Executive  Orders  on 
Federalism  and  Are  They  Applicable  to 
This  Final  Rule? 

Under  Executive  Order  12875.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  any  written  communications 
from  the  governments,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 


12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
State,  local  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

This  rule  does  not  create  a  mandate 
on  State,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

On  August  4, 1999,  President  Clinton 
issued  a  new  executive  order  on 
iiederalism.  Executive  Order  13132.  (64 
FR  43255  (August  10. 1999).)  which  vnti 
take  effect  on  November  2. 1999.  In  the 
interim,  the  ciurent  Executive  Order 
12612  (52  FR  41685  (October  30, 1987),) 
on  federalism  still  applies.  This  rule 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  12612.  This  rule  will 
not  result  in  the  imposition  of  any 
additional  requirements  on  any  State, 
local  governments  or  other  political 
subdivisions  within  any  State. 
Accordingly,  the  requirements  of 
section  6(c)  of  Executive  Order  12612  do 
not  apply  to  this  rule. 

Xm.  Executive  Order  13084 

What  is  Executive  Order  13084  and  Is  It 
Applicable  to  this  Final  Rule? 

Under  Executive  Order  13084,  EPA 

may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significanUy  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  commimities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments,  ff  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
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and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
commtmities." 

This  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments  because  it 
does  not  significantly  q^  uniquely  affect 
their  commimities.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

List  of  Sul^ects  in  40  CFR  Part  300 

Environmental  protection,  Air 
pollution  control,  Chemicals,  Hazardous 


substances,  Hazardous  waste. 
Intergovernmental  relations.  Natural 
resoiut:es,  Oil  pollution.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Dated:  October  15, 1999. 

Timothy  Fields,  Jr.. 

Assistant  Administrator,  Office  of  Solid  Waste 
and  Emergency  Response. 

40  CFR  part  300  is  amended  as 
follows: 


PART  30(K-[AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C 
9601-9657;  E.O.  12777.  56  FR  54757.  3  CFR, 
1991  Comp..  p.  351;  E.O.  12580.  52  FR  2923, 
3  CFR,  1987  Comp..  p.  193. 

2.  Table  1  and  Table  2  of  appendix  B 
to  part  300  are  amended  by  adding  the 
following  sites  in  alphabetical  order  to 
read  as  follows: 


Appendix  B  to  Part  300— National  Priorities  List 

Table  1.— General  Superfund  Section 


state 


Site  name 


City/County 


Notes(a) 


MT Basin  Mining  Area Basin. 

MT Upper  Tenmile  Creek  Mining  Area „ Lewis  and  Clark. 

•  •                             •                             •  « 
NO Georgia-Pacific  Corporation  Hardwood  SawmiH Plymouth. 

•  •  •  •  * 

NJ  Iceland  Coin  Laundry  Area  Ground  Water  Plume Vineland. 

»  •  •  •  * 

NJ  Lightman  Drum  Company Winskw 

•  •  »  •  • 

NM  Faiit  Avenue  Plume  .^ Albuquerque. 


TX  Garland  Creosoting Longview. 

*  .  •  •  • 

TX  State  Road  114  Ground  Water  Plume Levelland. 

•  «  «  • 

WV Vienna  Tetrachtoroethene Vienna. 


Township 


(a)  A  =  Based  on  issuance  of  health  advisory  by  Agency  for  Toxic  Substance  and  Disease  Registry  (if  scored.  HRS  score  need  not  be  S 
28.50).  . 

C  =  Sites  on  constmction  completion  list. 

S  =  State  top  priority  (included  among  the  100  top  priority  sites  regardless  of  score). 
P  =  Sites  with  partial  deletion(s). 

Table  2.— Federal  Facilities  Section 


state 


Site  name 


City/County 


Notes(a) 


NJ  McGuire  Air  Force  Base  #1 


Wrightstown. 


(a)  A  =  Based  on  issuance  of  health  advisory  by  Agency  for  Toxic  Substance  and  Disease  Registry  (if  scored,  HRS  score  need  not  be  < 
28.50). 
C  =  Sites  on  construction  completion  list. 

S  =  State  top  priority  (included  among  the  100  top  priority  sites  regardless  of  score). 
P  =  Sites  with  partial  deletion(s). 

(FR  Doc.  99-27537  Filed  10-21-99;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPltft73 

[MM  Doclwt  No*.  96-43  and  94-149,  FCC 
99-267] 

1998  Biwmial  Regulatory  Review— 
Streamlining  of  Maaa  Madia 
Appllcatlona,  Rulaa,  and  Proceaaes 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  addresses 
thirty-eight  petitions  for 
reconsideration.  The  document  grants  in 
part'several  petitions,  clarifies  certain 
rules  adopted  in  the  Report  and  Order 
(hereafter  the  "Streamlining  Order")  in 
this  proceeding,  and  denies  other 
petitions  in  whole  or  in  part.  Petitioners 
had  not  provided  grounds  for 
reconsidering  or  reversing  any  policies 
adopted  in  the  Streamlining  Order. 
Nevertheless,  several  petitioners 
pointed  out  specific  circumstances  in 
which  the  Commission  could  exempt 
permittees  from  strict  compliance  with 
the  rules  while  ensuring  that  the  policy 
underlying  the  rule  remained  intact.  It 
also  eliminates  the  requirement  that 
applications,  amendments,  and  other 
requests  for  Commission  action  contain 
an  original  signature,  and  it  revises  the 
criteria  for  evaluating  "minor  change" 
applications  in  the  FM  broadcasting 
service.  These  actions  will  further  the 
Streamlining  Order's  stated  goals  of 
making  the  Commission's  broadcast 
licensing  procedures  more  efficient  and 
eliminating  unwarranted  regulatory 
burdens  on  Commission  broadcast 
regulatees. 

DATES:  E&ective  December  21, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Wagner,  (202)  418-2700,  Audio 
Services  Division,  Mass  Media  Biueau. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order 
("M060").  adopted  September  29, 
1999;  released  October  6, 1999.  The  full 
text  of  the  Commission's  M060  is 
available  for  inspection  and  copying  ' 
diiring  normal  business  hours  in  the 
FCC  Dockets  Branch  (Room  TW-A306), 
445  12th  Street,  SW,  Washington  D.C 
20554.  The  complete  text  of  this  MO&O 
may  also  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Services, 
(2021  857-3500, 1231  20th  Street,  NW, 
Washington.  DC  20036. 


Synopsis  of  Memorandum  Opinion  and 
Order 

Introduction  and  Background 

1.  On  November  26, 1998,  the 
Commission  released  its  Report  and 
Order  in  MM  Docket  Nos.  98--t3  and 
94-149. 13  FCC  Red  23,056  (1998),  63 
FR  70039.  In  the  Streamlining  Order, 
the  Commission  significantly  modified 
its  broadcast  application  and  licensing 
procedures  to  make  them  more  efficient 
and  eliminate  unwarranted  regulatory 
biudens.  Specifically,  in  the 
Streamlining  Order,  the  Commission  (1) 
Adopted  an  electronic  filing  mandate 
for  key  Mass^edia  Bureau  broadcast 
application  and  reporting  forms, 
establishing  a  "phase-in"  period  of  six 
months  between  the  date  that  the 
pertinent  form  becomes  available  for 
filing  electronically  and  the  date  that 
electronic  filing  would  become 
mandatory;  (2)  substantially  revised  key 
forms  to  replace  many  narrative  exhibits 
with  "yes"  or  "no"  certifications, 
supplemented  with  detailed 
instructions  and  worksheets;  (3) 
adopted  a  system  of  randoni  audits  to 
ensure  the  integrity  of  out  application 
process,  as  well  as  compliance  with  the 
Communications  Act  and  the 
Commission's  Rules,  under  the 
streamlined  application  procedures;  (4) 
extended  the  construction  period  for  all 
broadcast  stations  to  three  years  (from 
18  months  for  radio  stations  and  24 
months  for  television  stations)  and 
provided  for  automatic  forfeiture  of  the 
permit  if  a  station  is  not  operational 
with  an  application  for  covering  license 
on  file  by  the  end  of  that  period;  (5) 
adopted  a  formal  system  by  which  the 
construction  period  would  be  "tolled" 
in  the  event  that  (a)  An  "act  of  God" 
interfered  with  construction  efforts,  or 
(b)  a  permit  itself  was  the  subject  of 
administrative  or  judicial  review;  (6) 
eliminated  the  restriction  on  payment 
allowable  for  the  sale  of  an  unbuilt 
construction  permit;  (7)  eliminated  the 
requirement  that  broadcast  station 
ownership  reports  be  filed  every  year  on 
the  date  of  the  station's  license  renewal 
and  substituted  a  requirement  that  the 
report  be  filed  only  every  two  years;  and 
(8)  modified  the  ownership  report  form 
to  require  the  provision  of  information 
on  the  racial  and  gender  identity  of 
broadcast  licensees/principals. 

2.  Thirty-eight  parties  filed  petitions 
for  reconsideration  of  the  Streamlining 
Order.  The  issues  raised,  and  the 
Commission's  resolution  of  each  issue, 
are  summarized  below. 


Discussion 

Worksheets 

3.  In  the  Streamlining  Order,  the 
Commission  stated  that  it  would  assist, 
applicants  in  completing  the  new 
certification-based  forms  by  providing 
detailed  worksh^ts  and  instructions. 
The  Commission  also  determined  that  it 
would  not  require  applicants  to  retain 
worksheets,  place  them  in  the  station 
public  files,  or  file  them  with  the 
Commission. 

4.  In  the  MO&O,  the  Commission 
rejected  arguments  by  the  Federal 
Communications  Bar  Association  that 
the  filing  and  retention  of  worksheets 
would  constitute  a  minimal  biuden  on 
the  applicant  and  woidd  ensure  the 
integrity  of  the  application  process.  The 
Commission  stated  that  the  worksheets 
were  designed  "to  provide  guidance" 
and  that  it  would  be  contrary  to  the 
purpose  of  the  streamlining  proceeding 
to  treat  the  worksheets  as  part  of  the 
application.  Additionally,  the 
Commission  stated  that  the  certification 
requirement,  buttressed  by  the  formal 
audit  program  and  the  agency's 
authority  to  request  additional 
information  from  applicants  as 
necessary,  will  be  sufficient  to  ensure 
the  integrity  of  the  application  process. 

Contour  Maps 

5.  In  the  Streamlining  Order,  the 
Commission  required  the  submission 
with  the  application  of  the  coverage 
contoiir  overlap  map  upon  which  the 
applicant  relied  in  certifying  its 
compliance  with  the  local  radio 
ownership  rules.  In  response  to 
Petitioner  David  Tillotson,  the 
Commission  carved  a  limited  exception 
to  this  requirement:  when  the 
acquisition  will  result  in  same-service 
overlap  of  stations  licensed  to  the  same 
commimity  (and  no  other  station 
outside  the  community  of  license  is 
involved),  an  applicant  will  be 
permitted  to  certify  compliance  with  the 
local  radio  ownership  nUes  simply  by 
showing  that  there  are  greater  than  the 
requisite  number  of  stations  licensed  to 
that  commimity. 

Enforcement  and  Audits 

6.  In  the  Streamlining  Order,  the 
Commission  adopted  a  system  of 
random  audits  to  prevent  abuse  of  its 
licensing  process.  Pursuant  to  this 
system,  up  to  five  percent  of  all 
broadcast  applications  would  be  subject 
to  heightened  scrutiny  prior  to  grant, 
typically  during  the  petition  to  deny 
period,  and  subject  up  to  five  percent  of 
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all  applications  to  a  formal  audit  after 
grant. 

7.  In  the  M060,  the  Commission 
rejected  the  contention  of  petitioner 
Tillotson  that  audits  must  be  conducted 
prior  to  grant  or,  in  any  event,  prior  to 
the  date  on  which  grant  of  an 
application  becomes  final.  According  to 
the  petitioner,  lending  institutions  and 
investors  will  be  reluctant  to  advance 
funds  based  upon  a  qualified  opinion 
letter  from  coimsel  regarding  finality 
disclosing  that  a  granted  application 
may  still  be  subject  to  an  audit.  The 
Commission  held  that  the  post-grant 
audit  program  does  not  alter  the  concept 
of  a  grant's  "finality,"  as  the  agency  has 
the  authority  under  47  U.S.C.  312(a)(7) 
to  revoke  a  construction  permit  or 
license  at  any  time  after  grant.  The 
adoption  of  a  post-grant  audit  program 
therefore  will  not  make  permit  grants 
any  less  "final"  than  imder  existing  law. 

Collection  of  Information  on  Minority 
and  Female  Ownership 

8.  In  the  Streamlining  Order,  the 
Commission  adopted  a  proposal  to 
revise  its  Annual  Ownership  Report,  to 
be  submitted  on  FCC  Form  323,  to 
collect  race  and  gender  information 
about  the  attributable  owners  of 
broadcast  licenses.  In  the  MO&O,  the 
Commission  rejected  the  argument  by 
the  National  Association  of  Broadcasters 
that  the  requirement  imposes  a 
"significant  burden"  on  broadcasters 
and  duplicates  information  already 
collected  by  the  National 
Telecommunications  and  Information 
Administration  ["NTIA").  The 
Commission  held  that  the  collection  of 
race  and  gender  data  is  consistent  with 
its  statutory  mandate  to  "promote  the 
policies  and  purposes  of  [the 
Communications  Act]  favoring  diversity 
of  media  voices"  and  to  promote  the 
public  policy  of  "disseminating  licenses 
among  a  wide  variety  of  applicants, 
including  *  *  *  businesses  owned  by 
members  of  minority  groups  and 
women."  Collection  of  this  data  will 
make  it  easier  for  the  Commission  to 
monitor  the  success  of  these  policies. 

9.  Additionally,  the  Commission  held 
that  the  requirement  will  not  imdiUy 
burden  broadcasters,  because  it  will  not 
require  broadcasters  to  obtain 
information  from  anyone  whose 
interests  are  not  currently  reportable. 
Finally  on  this  issue,  the  Commission 
found  that  the  NTIA's  race  and  gender 
collection  methodology  does  not 
include  information  on  women  and 
does  not  ensiue  that  the  NTIA  report 
includes  a  complete  listing  of  all 
stations  owned  by  minorities;  NTIA  data 
is  therefore  an  inadequate  substitute  for 


the  data  to  be  collected  by  the 
Commission. 

Revised  Construction  Periods 

10.  In  order  to  reduce  the  time  spent 
in  applicant  preparation  and  staff  study 
of  extension  applications,  the 
Commission  determined  in  the 
Streamlining  Order  to:  (1)  Apply  a 
imiform  three-year  term  to  all 
construction  permits;  (2)  exclude  from 
the  calculation  of  this  term  those 
periods  during  which  the  permit  itself 
was  the  subject  of  administrative  or 
judicial  review  or  where  construction 
delays  were  caused  by  an  "act  of  God," 
i.e.,  "toll"  the  construction  period  for 
these  events;  (3)  eliminate  the  practice 
of  providing  extra  time  for  construction 
after  a  permit  has  been  modified  or 
assigned/transferred;  and  (4)  make 
construction  permits  subject  to 
automatic  forfeiture  upon  expiration. 
Petitioners  challenged  the  scope  of 
application  of  the  new  rules  and  the 
tollingprovisions  of  the  new  rules. 

11.  Tne  Commission  rejected  the 
challenges  and  affirmed  the 
Streamlining  Order's  application  of  the 
revised  construction  period  rules  to  all 
outstanding  permits.  First,  the 
Commission  held  that  the  Notice  of 
Proposed  Rule  Making  in  this 
proceeding,  13  FCC  Red  11,349  (1998), 
63  FR  19926  (April  17, 1998),  let 
interested  conunenters  know  that  their 
interests  were  likely  to  be  affected  by 
the  proceeding,  and  it  fairly  apprised 
interested  parties  of  the  subjects  and 
issues  of  the  rule  making.  The 
Streamlining  Order  did  not  "reach 
back"  into  past  construction  periods 
and  change  the  legal  consequences  of 
actions  taken  those  periods.  Since 
permittees  or  licensees  have  no 
proprietary  interest  in  their 
authorizations,  permit  forfeiture 
resiUting  from  application  of  the  rules 
cannot  constitute  an  unconstitutional 
government  "taking"  so  long  as  notice 
requirements  were  met  when  the  rules 
were  adopted.  Nonetheless,  the  M060 
provides  relief  for  a  group  of  permittees 
holding  valid  permits  on  the  effective 
date  of  the  Streamlining  Order, 
including  permittees  whose 
authorizations  have  expired  but  for 
which  the  forfeiture  is  not 
administratively  "final."  Specifically,  it 
establishes  for  those  permittees  a 
revised  automatic  forfeiture  date  of  one 
year  from  the  effective  date  of  the 
M06O. 

12.  Additionally,  the  Commission 
held  that  the  "tolling"  provisions 
adopted  in  the  Streamlining  Order  strike 
the  proper  balance  between  the 
fundamental  public  interest  in 
expediting  new  broadcast  service  and 


the  recognition  that  there  are  some 
legitimate  obstacles  that  may  prevent 
construction.  By  adding  one  hill  year  to 
all  full-service  television  broadcast 
permits  and  one  and  one-half  years  to 
all  other  broadcast  permits,  the 
Commission  has  built  in  a  "cushion"  of 
additional  time  sufficient  for  diligent 
permittees  to  complete  construction 
unless  faced  with  insiumoimtable 
circumstances. 

13.  The  Commission  specifically 
rejected  the  contention  of  several 
petitioners  that  local  zoning  matters 
should  constitute  a  circumstance 
beyond  the  permittee's  control  such  that 
the  "tolling"  provisions  should  be 
invoked;  it  held  that  zoning  delays  often 
stem  from  misjudgments  by  ftermittees 
in  specifying  transmitter  sites  and  that 
diligent  permittees  can  overcome  zoning 
obstacles  given  the  increased 
construction  period  now  allotted.  It  did, 
however  expand  the  tolling  provision  to 
include  certain  circumstances  raised  by 
petitioners,  i.e.:  (1)  When  there  is  the 
failure  of  a  Commission-imposed 
condition  precedent  to  conmiencement 
of  operation  (such  as  where  a 
broadcaster  ordered  to  change 
frequencies  to  accommodate  another  has 
not  done  so  in  a  timely  manner),  and  (2) 
in  certain  limited  circiunstances 
involving  low  power  television  stations, 
due  to  the  unique  nature  of  this 
secondary  service  and  the  impact  of  the 
transition  to  digital  television  on  that 
service. 

14.  The  Conunission  also  clarified  the 
notification  procedures  to  be  utilized  by 
permittees  seeking  to  have  their 
construction  periods  "tolled."  Apart 
irom  the  information  required  by  the 
Streamlining  Order  for  tolling 
notifications  (date/circumstances  of  the 
tolling  event,  station  call  sign, 
frequency,  community  of  license,  and 
construction  permit  application  file 
number),  the  tolhng  notification  should 
contain  the  following  information:  (1) 
The  grant  date  and  original  expiration 
date  of  the  construction  permit;  (2)  a 
brief  description  of  the  tolling  event;  (3) 
a  specific  reference  to  §  73.3598  of  the 
Commission's  rules,  the  Stivamlining 
Order,  or  the  MO&O  demonstrating  that 
the  cinnunstances  qualify  as  an 
approved  tolling  event;  (4)  the  date(s) 
during  which  the  tolling  Impediment 
prevented  construction;  and  (5)  if 
possible  at  the  time  of  notification,  the 
permittee's  calculation  of  the  revised 
permit  expiration  date. 

FM  Minor  Change  Tenderability  Criteria 

15.  Prior  to  the  institution  of  the 
competitive  bidding  procedures  for 
broadcast  facilities,  applications  for 
facilities  in  the  non-reserved  FM  band 
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would  be  acceptable  for  filing  only  if 
they  met  a  two-tiered  minimum  filing 
requirement.  First,  the  application  had 
to  include  six  essential  elements:  (1) 
The  applicant's  name  and  address;  (2) 
the  applicant's  original  signature;  (3)  the 
applicant's  principal  community;  (4)  the 
specified  channel  or  frequency;  (5)  the 
class  of  station  proposed;  and  (6)  the 
transmitter  site  coordinates. 
Additionally,  the  applicant  could  omit 
no  more  than  three  of  the  "second  tier" 
items  specified  in  Appendix  C  to  the 
Report  and  Order  in  MM  Docket  No. 
91-347,  7  FCC  Red  5074  (1992),  57  FR 
34,872  (August  7, 1992).  In  order  to 
facilitate  the  auction  process,  the 
Commission  abolished  the  two-tier 
system  for  all  full-service  FM 
applications  for  new  facilities  and  major 
changes  in  the  First  Report  and  Order  in 
MM  Docket  No.  97-234.  GC  Docket  No. 
92-52.  and  GEN  Docket  No.  90-264, 13 
FCC  Red  15.920  (1998),  63  FR  48615 
(September  30, 1998).  Subsequently,  in 
the  Notice  of  Proposed  Rule  Making  in 
this  proceeding,  the  Commission 
concluded  that  the  rationale  underlying 
the  auction-related  processing  rule 
change  applied  only  to  new  and  major 
change  applications.  However,  in  light 
of  the  revisions  to  the  application  forms 
and  processing  procedures  proposed  in 
the  Notice  of  Proposed  Rule  Making,  the 
Commission  invited  comment  on 
whether  or  not  it  should  modify  the 
"tenderability"  and  two-tier  standards 
for  minor  change  FM  applications. 

16.  The  Commission  received  no 
comments  on  this  issue,  and  it  did  not 
address  the  matter  in  the  Streamlining 
Order  In  the  MO&O,  therefore,  the 
Commission  clarified  and  modified  the 
two-tier  review  system  for  FM  minor 
change  applications.  This  action  is 
necessary  because  many  of  the  "second 
tier"  elements  have  been  eliminated  as 
a  result  of  the  streamlined  application 
forms.  The  Commission  incorporated 
the  six  remaining  elements  contained  in 
Appendix  C  to  the  Report  and  Order  in 
MM  Docket  No.  91-347  directly  into 

§  73.3564  of  its  rules.  Applicants  FM 
filing  minor  change  applications  will  be 
considered  to  meet  the  minimum  filing 
requirements  if  they  omit  no  more  than 
three  of  the  six  items.  Applicants 
omitting  up  to  three  of  the  second-tier 
elements  will  be  sent  a  deficiency  letter 
by  the  staff  and  given  one  opportimity 
to  correct  all  tender  and  acceptance 
defects;  applications  omitting  more  than 
three  of  the  six  will  be  returned. 

Broadcast  Application  Signature 
Requirement 

17.  Section  73.3513  of  the 
Commission's  rules  specifies  who  must 
sign  the  certification  section  of  the 


broadcast  application  or  amendment  on 
behalf  of  various  broadcast  entities.  It 
also  specifies  that  the  applicant's 
attorney  may  sign  in  case  of  the 
applicant's  disability  or  absence  from 
the  United  States.  Commission  case  law 
consistently  has  held  that  the 
application  must  bear  an  original 
signature;  facsimile  signatiu«s  have 
been  held  to  be  unacceptable.  The  basis 
for  this  policy  has  been  that  the  original 
signature  requirement  provides 
assurance  that  the  applicant  has 
personally  reviewed  the  application  and 
can  be  held  responsible  for  the 
truthfulness  and  accuracy  of  the 
application. 

18.  In  the  MO&O,  the  Commission 
stated  that  it  no  longer  believed  that  the 
original  signature  requirement  is  the 
only  reliable  means  of  guaranteeing 
application  review:  applicants  can  be 
held  accountable  for  false  information 
and  representations  made  in 
applications  irrespective  of  whether  or 
not  the  application  contains  an  original 
signature.  The  Commission  cited  47 
CFR  73.1015  (requiring  truthful  written 
responses  to  Commission  inquiries);  47 
CFR  73.3513(d)  (willful  false  statements 
in  applications  will  be  considered,  inter 
alia,  a  violation  of  section  73.1015);  see 
also  47  CFR  1.52  (facsimile  signature  of 
attorney  or  imrepresented  party 
sufficient  for  subscription  and 
verification  of  pleadings).  The  agency 
noted  that  there  also  may  be  cases — for 
example,  informal  requests  for  special 
temporary  authorization  in  emergency 
situations — where  permitting  the  use  of 
facsimile  signatures  could  expedite 
Commission  action  furthering  the  public 
interest.  Accordingly,  the  Commission 
amended  §  73.3513  to  permit  facsimile 
signatures  by  the  appropriate  signatory. 

Administrative  Matters 

Supplemental  Final  Paperwork 
Reduction  Act  of  1995  Analysis 

19.  The  action  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1995  and 
found  to  impose  new  or  modified 
reporting  and  recordkeeping 
requirements  on  the  public. 
Implementation  of  these  new  or 
modified  reporting  and  recordkeeping 
requirements  are  subject  to  approval  by 
the  Office  of  Management  and  Budget  as 
prescribed  by  the  Act.  The  new  or 
modified  paperwork  requirements 
contained  in  this  M0&-0  which  are 
subject  to  approval  by  the  Office  of 
Management  and  Budget  will  go  into 
effect  upon  0MB  approval. 


Regulatory  Flexibility  Analysis 

20.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  as  amended,  5 
U.S.C.  601  et  seq.,  the  Commission's 
Supplemental  Final  Regulatory 
Flexibility  Analysis  in  this  MOSO  is 
reprinted  below  at  paragraphs  25-38. 

Ordering  Clauses 

21.  Accordingly,  if  is  ordered  that. 
That  the  petitions  for  reconsideration  of 
the  Streamlining  Order  ARE  GRANTED 
IN  PART  AND  DENIED  IN  PART,  and 
the  motions  for  stay  filed  by  Z-Spanish 
Media,  et  al.  and  W.  Russell  Withers,  Jr. 
IS  DISMISSED. 

22.  It  is  further  ordered,  That, 
pursuant  to  authority  in  sections  4(i) 
and  (j),  301,  303(f),  303(g),  303(h), 
303(j),  303(r),  307(c),  308(b),  319(b),  and 
403  of  the  Communications  Act  of  1934, 
as  amended,  47  U.S.C.  154(i),  154(j), 
301,  303(f),  303(g),  303(h),  303(j),  303(r). 
307(c),  308(b),  319(b),  and  403,  Part  73 
of  the  Conunission's  Rules  IS 
AMENDED  as  set  forth  below. 

23.  It  is  further  ordered.  That  the  rule 
amendments  set  forth  in  Appendix  C 
WILL  BECOME  EFFECTIVE  60  days 
after  their  publication  in  the  Federal 
Register,  and  the  information  collection 
requirements  contained  in  these  rules 
will  become  effective  60  days  after 
publication  in  the  Federal  Register, 
following  0MB  approval,  unless  a 
notice  is  published  in  the  Federal 
Register  stating  otherwise. 

24.  It  is  further  ordered,  That  the 
Commission's  Office  of  Public  A^irs, 
Reference  Operations  Division,  SHALL 
SEND  a  copy  of  this  Memorandum 
Opinion  and  Order,  including  the 
Supplemental  Final  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Coimsel  for  Advocacy  of  the  Small 
Business  Administration. 

Supplemental  Final  Regulatory 
Fleidbility  Analysis 

25.  As  required  by  the  Regulatory 
Flexibility  Act  ("RFA"),  5  U.S.C.  603,  a 
Final  Regulatory  Flexibility  Analysis 
("FRFA")  was  incorporated  in 
Appendix  B  of  the  Report  and  Order  in 
this  proceeding.  ^  The  Commission's 
Supplemental  Final  Regulatory 
Flexibility  Analysis  ("Supplemental 
FRFA")  in  this  Memorandum  Opinion 
and  Order  reflects  revised  or  additional 
information  to  that  contained  in  the 
FRFA.  This  Supplemental  FRFA  is  thus 
limited  to  matters  raised  in  response  to 
the  Firsf  Report  and  Order  that  are 
granted  on  reconsideration  in  the 
Memorandum  Opinion  and  Order.  This 
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Supplemental  FRFA  conforms  to  the 
RFA,  as  amended  by  the  Contract  with 
America  Advancement  Act  of  1996.2 

I.  Need  for  and  Objectives  of  Action 

26.  The  actions  taken  in  this 
Memorandum  Opinion  and  Order  are  in 
response  to  petitions  for  reconsideration 
of  the  rules  and  policies  adopted  in  the 
Report  and  Order  to  streamline  the 
Commission's  broadcast  appUcation 
procediu-es,  reducing  both  applicant  and 
licensee  burdens  as  well  as  increasing 
the  efficiency  of  application  processing 
to  conserve  staff  resources,  while  at  the 
same  time  preserving  the  public's  ability 
to  participate  in  the  broadcast  license 
process.  The  petitions  are  denied,  with 
the  following  exceptions. 

27.  The  first  amendment  to  the  rules 
and  policies  adopted  in  the  Report  and 
Order  in  this  proceeding  is  based  on 
petitions  arguing  that  the  promulgated 
provisions  for  seeking  extension  of  time 
to  construct  were  too  restrictive  and  did 
not  account  for  certain  circumstances 
legitimately  beyond  the  control  of  the 
permittee.  While  rejecting  the  majority 
of  the  petitioners'  arguments,  we  did 
state  that  we  would  accord  relief  to 
permittees  who  are  prevented  form 
construction  by  operation  of  a 
Commission-imposed  condition  or  by 
Commission  processing  requirements 
for  permit  modifications,  the  latter  being 
most  prevalent  in  the  Low  Power 
Television  ("LPTV")  service. 

28.  Second,  in  response  to  a  petition 
claiming  that  such  procedure  was  cosdy 
and  often  unnecessary,  we  exempted 
applicants  for  assignment/transfer  of 
control  of  broadcast  stations  from  the 
requirement  that  applications  proposing 
local  radio  ownership  concerns  must  be 
accompanied  by  a  contour  map 
detailing  the  stations  serving  the 
pertinent  broadcast  "market."  No  map 
would  be  reqiiired  if  the  applicant  coiUd 
demonstrate  that  a  sufficient  number  of 
stations  are  licensed  to  the  commimity 
in  question  that  the  numerical  cap  will 
not  be  approached. 

29.  Third,  the  Notice  of  Proposed  Rule 
Making  {"NPRM")  in  this  proceeding  ^ 
invited  comments  on  a  streamlined 
approach  to  FM  "minor  change" 
applications,  which  currenUy  are 
evaluated  under  a  two-tiered  review 
process.  The  NPRM  invited  comment  on 
a  proposal  that  would  parallel  the 
approach  previously  adopted  with 
respect  to  applications  for  new  FM 
stations  and  "major  change" 


applications.  The  Commission  received 
no  comments  on  this  issue,  and  it  was 
not  addressed  in  the  Report  and  Order. 
However,  the  streamlined  application 
forms  adopted  in  the  Report  and  Order 
eliminated  many  of  the  second-tier 
review  elements.  Accordingly,  this 
Memorandum  Opinion  and  Order 
incorporates  the  remaining  elements 
directly  into  the  FM  processing  rules, 
specifically  47  CFR  73.3564. 

30.  Finally,  this  Memorandum 
Opinion  and  Order  adopts  sua  sponte  a 
rule  permitting  the  use  of  facsimile 
signatures  in  place  of  the  original 
applicant  signature  that  had  previously 
been  required  on  all  apphcations  and 
requests  for  Commission  action.  The 
Commission  believes  that  an  applicant 
can  be  held  accountable  for  false 
information  and  representations  in  an 
application  whether  or  not  the 
application  contains  an  original 
signature,  and  permitting  facsimile 
signatiires  will  in  some  cases  exiiedite 
the  submission  and  processing  of 
requests  for  Commission  action. 

n.  Summary  of  Significant  Issues 
Raised  by  Public  in  Response  to  Final 
Regulatory  Flexibility  Analysis 

31.  No  petitions  or  comments  were 
received  in  response  to  the  FRFA. 
Several  petitioners,  however,  raised 
indirectly  small  business-related  issues. 
As  indicated  above,  for  example,  several 
petitioners  stated  that  the  revised 
construction  period/tolling  procediues 
woidd  disproportionately  impact  LPTV 
permittees;  *  another  petitioner 
commented  that  the  construction 
period/toUing  procedures  will 
disproportionately  impact  public 
television  stations,  especially  those 
proposing  to  construct  their  initial 
facility  as  a  digital  broadcast  station. 
One  petitioner  argued  that  the 
contemporaneous  notification 
procedure  would  increase,  as  opposed 
to  decrease,  the  burden  on  permittees.^ 
Another  petitioner  claimed  that  the 
contour  map  submission  requirement 
was  unduly  expensive  and  unnecessary 
in  many  assignment/transfer  cases,  even 
those  involving  the  local  radio 
ownership  rules.^  Finally,  one 
petitioner  noted  that  the  requirement 
that  broadcasters  provide  information 
regarding  the  race,  ethnicity,  and  gender 
of  any  attributable  owner  was 
burdensome  and  unnecessary,  given 
that  ethnicity  and  gender  data  is  already 
collected  by  the  National 


^Public  Law  104-121,  110  Stat.  847  (1996) 
("CWAAA");  see  generally  5  U.S.C.  601  et.  seq. 
Title  n  of  the  CWAAA  is  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of  1996 
("SBREFA"). 

313  FCX:  Red  11,349  (1998). 


*  See  Comments  of  Browne  Mountain  Television, 
Equity  Broadcasting  Corporation,  UP  Wireless, 
L.L.C.,  and  Z-Spanish  Media,  et  al. 

'  See  Comments  of  Z-S(>anish  Media,  et  al. 

'  See  Comments  of  David  Tillotson. 


Telecommunications  and  Information 
Administi«tion  ("NITA").' ' 

m.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which 
Rules  Will  Apply 

32.  Under  the  RFA,  small  entities  may 
include  small  organizations,  small 
businesses,  and  small  governmental 
jiuisdictions.  5  U.S.C.  601(6).  The  RFA, 
5  U.S.C,  601(3),  generally  defines  die 
term  "small  business"  as  having  the 
same  meaning  as  the  term  "small 
business  concern"  imder  the  Small 
Business  Act,  15  U.S.C.  632.  A  small 
business  is  one  which:  (1)  Is 
independenUy  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  ("SBA").  Pursuant  to  5 
U.S.C.  601(3),  the  statutory  definition  of 
a  small  business  applies  "unless  an 
agency  after  consultation  with  the  Office 
of  Advocacy  of  the  SBA  and  after 
opportimity  for  public  comment, 
establishes  one  or  more  definitions  of 
such  term  which  are  appropriate  to  the 
activities  of  the  agency  and  publishes 
such  definition(s)  in  the  Federal 
Register." 

33.  In  the  FRFA,  we  utiUzed  the 
definition  of  "small  business" 
promulgated  by  the  SBA.  No  petitions 
or  comments  were  received  concerning 
the  Commission's  use  of  the  SBA's 
small  business  definition  for  the 
purposes  of  the  FRFA,  and  we  will 
therefore  continue  to  employ  such 
definition  for  this  Supplemental  FRFA. 
We  hereby  incorporate  by  reference  the 
description  and  estimate  of  the  numbers 
of  small  entities  from  the  FRFA  in  this 
proceeding. 

TV.  Description  of  Projected  Reporting, 
Recordkeeping,  and  other  Compliance 
Requirements 

34.  The  Report  and  Order  adopted  a 
number  of  ndes  and  policies  that 
included,  but  reduced,  reporting, 
record-keeping,  and  compliance 
requirements.  These  were  described  in 
detail  in  the  FRFA  and  are  not  increased 
in  any  way  by  the  rule  and  policy 
amendments  adopted  in  this 
Memorandum  Opinion  and  Order. 
Those  reporting  and  recordkeeping 
requirements  that  were  amended  were 
in  fact  ameliorated.  For  example,  certain 
assignment/transfer  applicante  will  not 
need  to  submit  contour  maps  to 
demonstrate  compliance  with  the  local 
radio  ownership  rules. 

35.  Additionally,  while  the 
Memorandum  Opinion  and  Order 


''  See  Comments  of  Association  of  America's 
Public  Television  Stations. 
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retains  the  requirement  that  permittees 
and  licensees  compile  and  retain 
information  concerning  the  ethnicity 
and  gender  of  its  attributable  owners, 
they  must  submit  this  information  on  a 
biennial,  rather  than  annual,  basis.  As 
stated  in  the  FRFA,  not  all  broadcast 
licensees  are  required  to  file  ownership 
reports  at  all;  sole  proprietorships  and 
partnerships  comprised  solely  of  natural 
persons  are  exempt  from  the  filing 
requirement.  Furthermore,  the  modified 
reporting  requirements  apply  only  to 
commercial  broadcast  stations,  not  to 
the  2401  noncommercial  educational 
FM  and  television  stations  authorized  as 
ofAprilao,  1999. 

V.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

36.  The  FRFA  described  in  some 
detail  the  steps  taken  in  the  Report  and 
Order  to  minimize  significant  economic 
impact  on  small  entities  and  the 
alternatives  considered.  The  rule  and 
policy  amendments  adopted  in  this 
Memorandum  Opinion  and  Order 
should  also  serve  to  minimize  the 
adverse  impact  of  the  "streamlining" 
ndes  on  small  entities.  Initially,  with 
respect  to  the  revised  construction 
period/tolling  rules,  we  note  that  small 
entities  that  might  require  more  time  to 
construct  an  authorized  broadcast 
station  than  would  a  large  corporation 
would  likely  benefit  from  the  rules 
adopted  in  the  Report  and  Order.  These 
entities  would  now  be  given  on  extra 
year  to  construct  a  new  television 
facility  and  18  extra  months  to  complete 
a  radio  station.  Furtherinore.  these 
revised  construction  periods  apply  to  all 
outstanding  permits.  Therefore,  to  the 
extent  that  such  smaller  entities  needing 
some  additional  time  will  be  granted  up 
to  three  "unencumbered"  years  simply 
upon  a  written  request  for  such 
treatment 

37.  As  urged  by  several  petitioners, 
the  Memorandum  Opinion  and  Order 
modifies  the  rules  and  policies 
promulgated  in  the  Report  and  Order  in 
such  ways  that  will  indirectly  benefit 
smaller  broadcast  entities.  For  example, 
the  elimination  of  the  need  to  compose 
and  submit  station  service  contour  maps 
in  all  assigrmient/transfer  applications 
implicating  the  local  radio  ownership 
rules  will  likely  benefit  smaller  entities 
owning  fewer  broadcast  stations. 

VI.  Report  to  Congress 

38.  The  Commission  will  send  a  copy 
of  the  Memorandum  Opinion  and  Order 
in  this  proceeding,  including  this 
Supplemental  FRFA,  in  a  report  that 
will  be  sent  to  Congress  pursuant  to  the 
Small  Business  Regulatory  Enforcement 


Fairness  Act  of  1996.  See  5  U.S.C. 
801(1)(1)(A).  In  addition,  the 
Commission  will  send  a  copy  of  this 
Memorandum  Opinion  and  Order, 
including  this  Supplemental  FRFA,  to 
the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Reporting  and  recordkeeping 
requirements,  Television. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  Part  73  as 
follows: 

Part  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

2.  Section  73.3513  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

f  73.351 3    Signing  of  applications. 

***** 

(c)  Facsimile  signatures  are 
acceptable.  Only  the  original  of 
applications,  amendments,  or  related 
statements  of  fact,  need  be  signed; 
copies  may  be  conformed. 
***** 

3.  Section  73.3564  is  amended  by 
revising  paragraph  (a)(2)  and  adding 
paragraph  (a)(3)  to  read  as  follows: 

$73.3564    Acceptance  of  applications. 

***** 

(a)*    •    * 

(2)  In  the  case  of  minor  modifications 
of  facilities  in  the  non-reserved  FM 
band,  applications  will  be  placed  on 
public  notice  if  they  meet  the  following 
two-tiered  minimum  filing  requirements 
as  initially  filed  in  first-come/first-serve 
proceedings: 

(i)  The  application  must  include: 

(A)  Applicant's  neime  and  address, 

(B)  Applicant's  signature, 

(C)  Principal  community, 

(D)  Channel  or  frequency, 

(E)  Class  of  station,  and 

(F)  Transmitter  site  coordinates;  and 
(ii)  The  application  must  not  omit 

more  than  three  of  the  following  second- 
tier  items: 

(A)  A  list  of  the  other  media  interests 
of  the  applicant  and  its  principals, 

(B)  Certification  of  compliance  with 
the  alien  ownership  provisions 
contained  in  47  U.S.C.  310(b). 

(C)  Tower/anteima  heights, 


(D)  Effective  radiated  power, 

(E)  Whether  the  antenna  is  directional 
or  omnidirectional,  and 

(F)  An  exhibit  demonstrating 
compliance  with  the  contour  protection 
requirements  of  47  CFR  73.215,  if 
applicable. 

(3)  Applications  found  not  to  meet 
minimimi  filing  requirements  will  be 
returned  to  the  applicant.  Applications 
found  to  meet  minimimi  filing 
requirements,  but  that  contain 
deficiencies  in  tender  and/or  acceptance 
information,  shall  be  given  an 
opportimity  for  corrective  amendment 
pursuant  to  73.3522  of  this  part. 
Applications  found  to^  substantially 
complete  and  in  accordance  with  the 
Commission's  core  legal  and  technical 
requirements  will  be  accepted  for  filing. 
Applications  with  uncorrected  tender 
and/ or  acceptance  defects  remaining 
after  the  opportimity  for  corrective 
amendment  will  be  dismissed  with  no 
further  opportimity  for  amendment. 


[FR  Doc.  99-27638  Filed  10-21-99;  8:45  am] 
BiLUNO  cooE  vm-m-p 

DEPARTMENT  OF  TRANSPORTATION 

Reseaivh  and  Special  Programs 
Administration 

49  CFR  Part  192 

[Docket  No.  PS-107;  Amdt  192-87] 

RIN  2137-AB50 

Detarminrng  the  Extent  of  Corrosion 
on  Gas  Pipelines 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  final  rule  requires  that 
when  gas  pipeline  operators  find 
harmful  external  corrosion  on  buried 
metallic  pipelines  that  have  been 
exposed,  they  must  investigate  further 
to  determine  if  additional  harmful 
corrosion  exists  in  the  vicinity  of  the 
original  exposure.  Further  investigation 
can  help  determine  the  significance  of 
the  initial  corrosion  discovery.  The  new 
requirement  may  prevent  accidents  due 
to  corrosion  that  might  otherwise  go 
undetected  near  an  exposed  portion  of 
pipeline. 

EFFECTIVE  DATE:  This  final  rule  becomes 
effective  November  22, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  L.M. 
Furrow  at  (202)  366-4559  or 
furrowl@rspa.dot.gov.  General 
information  about  RSPA's  pipeline 
safety  program  can  be  obtained  at  http:/ 
/ops.dot.gov. 
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SUPPLEMENTARY  INFORMATION: 
Background 

Whenever  a  gas  pipeline  operator 
learns  that  any  portion  of  a  buried 
metallic  pipeline  is  uncovered,  the 
operator  is  required  to  examine  that 
portion  for  evidence  of  external 
corrosion,  if  the  pipe  is  bare  or  has  a 
deteriorated  coating  (49  CFR  192.459). 
In  a  notice  of  proposed  rulemaking 
(NfPRM)  (54  FR  27041;  June  27,  1989), 
RSPA  proposed  to  amend  this  safety 
standard  to  require  that  when  corrosion 
requiring  remedial  action  is  found,  the 
operator  must  investigate  further  to 
determine  the  extent  of  the  corrosion. 
The  proposed  rule  did  not  specify  the 
method  or  scope  of  further 
investigation. 

The  proposed  rule  was  in  response  to 
a  rulemaking  recommendation  the 
National  Transportation  Safety  Board 
(NTSB)  made  after  its  investigation  of  a 
major  gas  pipeline  accident  that 
occiured  February  21, 1986,  in 
Lancaster,  Kentucky.  As  discussed  in  its 
report  of  the  investigation  (NTSB/PAR- 
87-01),  NTSB  found  that  the  accident 
could  be  attributed  to  inadequate 
inspection  of  the  pipeline  when  it  was 
excavated  some  time  before  the 
accident.  Although  the  operator's  visual 
inspection  showed  corrosion  potentially 
requiring  remedial  action,  the  inspectors 
did  not  look  for  corrosion  adjacent  to 
and  below  the  portion  of  pipe  that  had 
been  exposed.  The  location  of  the 
failure  was  only  about  one  foot  from  the 
location  of  the  last  corrosion  pit 
measured  when  the  pipe  was 
uncovered. 

The  proposed  rule  also  would 
conform  §  192.459  with  49  CFR 
195.416(e),  the  comparable  hazardous 
liquid  pipeline  safety  standard.  Under 
this  latter  standard,  if  harmful  corrosion 
is  discovered  on  certain  exposed 
hazardous  liquid  pipelines,  the  operator 
is  required  to  investigate  further  to 
determine  the  extent  of  the  corrosion. 

Discussion  of  Comments 

RSPA  received  31  written  comments 
on  the  NPRM.  Twenty-seven  of  the 
comments  were  from  gas  pipeline 
operators;  two  were  firom  trade 
associations  representing  operators,  the 
American  Gas  Association  (AGA)  and 
the  Interstate  Natural  Gas  Association  of 
America  (INGAA);  one  was  from  the 
Public  Utility  Commission  of  Oregon; 
and  one  was  from  NTSB. 

Many  operators  thought  the  proposed 
rule  was  reasonable.  They  said  it  was 
consistent  with  their  standard  operating 
practices. 

At  the  same  time,  other  operators  felt 
existing  §  192.459  implies  an  obligation 


to  investigate  the  extent  of  harmful 
corrosion,  making  the  proposed  rule 
redundant.  We  disagree,  however, 
because  of  the  difference  between 
§  192.459  and  §  195.416(e).  The  present 
wording  of  §  192.459  does  not  explicitly 
require  further  investigation,  while 
§  195.416(e)  does  explicitly  require 
further  investigation.  This  difference  in 
regulatory  terms  definitely  weakens  the 
argument  that  §  192.459  implicitly 
requires  further  investigation. 

Only  three  commenters,  all  operators, 
opposed  the  proposed  rule.  One  of  these 
commenters  thought  the  proposal  was 
unnecessary  because  other  part  192 
standards  adequately  cover  corrosion 
control.  However,  we  think  the 
Lancaster  accident  shows  the  need  for 
the  proposed  rule.  If  the  operator's 
inspectors  had  fully  investigated  the 
pipeline  in  the  vicinity  of  the 
excavation,  they  could  have  discovered 
the  harmful  corrosion  that  led  to  the 
subsequent  accident.  Their  failure  to  do 
so  was  not  contrary  to  any  other  part 
192  corrosion  control  standard. 

The  second  commenter  said  the 
proposal  would  discourage  operators 
from  exposing  and  inspecting  pipelines. 
But  considering  the  overriding  need  for 
excavations  in  maintaining  or 
constructing  buried  pipelines,  we  doubt 
the  proposed  rule  is  likely  to  have  a 
significant  impact  on  excavation 
decisions.  Moreover,  we  do  not  think 
excavation  decisions  have  been 
inhibited  by  the  comparable 
requirement  of  §  195.416(e)  to 
investigate  the  extent  of  harmful 
corrosion. 

The  third  commenter  who  opposed 
the  proposed  rule  considered  it 
ineffective  because  of  the  different 
approaches  operators  would  take  to 
comply  with  the  rule.  Yet  the  proposed 
rule  was  intentionally  designed  to 
permit  varying  approaches  to 
compliance  because  of  the  different 
conditions  that  are  encountered  at 
excavation  sites.  Assiuning  each 
operator's  approach  is  sufficient  to 
determine  the  extent  of  harmful 
corrosion  foimd  at  an  excavation,  the 
rule  should  be  effective  overall. 

The  Public  Utility  Commission  of 
Oregon  commented  that  exposed  pipe 
should  be  investigated  further  whenever 
any  corrosion  is  observed,  even  if  the 
corrosion  does  not  need  remedial 
action.  Although  the  aim  of  this 
comment  is  increased  safety,  we  do  not 
think  it  would  be  sensible  to  require 
operators  to  explore  beyond  the  original 
excavation  unless  harmful  corrosion  has 
been  observed.  Otherwise,  there  would 
be  no  reasonable  expectation  that  any 
further  investigation  might  be 
productive. 


Many  commenters  addressed  the 
method  of  investigation  that  would  be 
required  for  compliance.  Most  of  these 
commenters,  including  AGA,  liked  the 
performance-type  wording  of  the 
proposed  rule,  which  would  permit 
operators  to  use  any  appropriate 
method.  A  few  operators,  however,  were 
concerned  that  the  proposed  rule 
inadequately  defined  the  method  of 
investigation.  These  commenters 
wanted  the  nde  to  specify  particular 
methods,  such  as  enlarging  the 
excavation,  digging  potholes,  searching 
corrosion  and  leak  history  records,  or 
nmning  an  electrical  survey,  special 
leak  survey,  or  in-line  inspection.  They 
argued  that  specifying  methods  would 
clarify  the  operator's  discretion  in 
choice  of  method  and  avoid  potential 
disputes  with  government  inspectors 
over  whether  continued  excavation  is 
mandatory. 

We  anticipated  this  concern  about 
inspection  methods  and,  in  the 
preamble  of  the  NPRM,  explained  that 
additional  excavation  would  not  be 
mandatory.  We  said  the  proposed  rule 
would  permit  buried  pipe  at  or  near  an 
excavation  to  be  examined  either 
visually  or  by  indirect  methods. 
Nevertheless,  in  the  final  rule,  we  have 
slightly  modified  the  wording  of  the 
proposed  rule  to  avoid  possible 
confusion  on  this  point.  The  final  rule 
states  that  indirect  mettiods  may  be 
used  as  well  as  visual  examination  to 
carry  out  the  further  investigation.  We 
have  not  listed  particular  methods  since 
the  alternatives  to  excavation  and  visual 
examination  for  determining  the 
presence  of  corrosion  are  well  known. 
Also,  mentioning  acceptable  methods 
could  unnecessarily  limit  the  use  of  new 
technologies. 

A  majority  of  the  commenters 
addressed  the  scope  of  "further 
investigation."  About  half  of  these 
commenters,  including  AGA,  v^ere 
pleased  that  the  performance-type 
wording  of  the  proposed  rule  would 
leave  this  decision  to  the  operator's 
discretion.  However,  most  of  the 
remeiining  commenters  were  worried 
that  the  performance-type  wording 
could  be  interpreted  to  require  endless 
investigation  of  a  biu'ied  pipeline  for 
corrosion.  To  limit  the  investigation, 
these  commenters  suggested  various 
changes  to  the  proposed  rule.  One 
operator  suggested  the  rule  require  only 
a  reasonable  effort.  Several  commenters. 
including  INGAA,  suggested  restricting 
the  investigations  to  corrosion  that  is 
"within  and  continuous  beyond  the 
bounds  of  the  exposed  portion  of  the 
pipeline."  Others  suggested  limiting  the 
investigations  to  corrosion  that  is 
"contiguous"  with  the  original 
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excavation.  In  contrast,  NTSB  urged  us 
to  require  that  investigations  include  the 
entire  circumference  of  pipe  irrespective 
of  corrosion  continuity. 

The  issue  of  how  far  to  carry  an 
investigation  of  harmful  corrosion  found 
at  an  excavation  was  discussed  in  the 
NPRM.  Mindful  of  the  Lancaster 
accident,  we  were  concerned  that 
harmful  corrosion  located  near  the 
exposed  portion  of  pipe  would  go 
undetected  if  operators  investigated 
only  for  corrosion  that  adjoins  corrosion 
observed  on  the  exposed  portion. 
However,  recognizing  the  complexity  of 
specifying  the  scope  of  investigation,  we 
stated  that  the  proposed  rule  would 
allo.w  operators  to  use  their  own 
judgment  on  where  to  stop  investigating 
for  corrosion.  Although  many 
commenters,  including  AGA,  supported 
this  approach,  we  are  sensitive  to  the 
position  that  the  proposed  rule  could  be 
interpreted  to  set  in  motion  a  seemingly 
endless  search  for  harmful  corrosion  on 
some  pipelines. 

We  agree  that  only  a  reasonable  effort 
should  be  required  to  find  corrosion  in 
the  vicinity  of  an  exposed,  corroded 
pipe.  Nonetheless,  we  believe  the 
addition  of  language  indicating  that 
only  a  reasonable  effort  be  made  is 
uimecessary  because  performance 
language  always  requires  a  reasonable 
effort.  This  approach  is  consistent  with 
common  practice.  The  final  rule 
language  indicates  that  the  operator 
shall  investigate  circiimferentially  and 
longitudinally  beyond  the  exposed  pipe 
to  determine  whether  additional 
corrosion  exists  in  the  vicinity,  as  NTSB 
recommended  in  its  comment. 

To  further  define  the  required  scope 
of  investigation,  we  have  also  modified 
the  wording  of  the  proposed  rule  to 
make  it  clear  that  the  investigation  is 
required  only  in  the  vicinity  of  the 
exposed  area.  This  change  is  consistent 
with  the  purpose  of  the  proposed  rule, 
which  was  to  prevent  accidents  due  to 
the  existence  of  harmful  corrosion  near 
the  area  of  pipe  exposure. 

A  few  commenters  suggested  that  the 
final  rule  exclude  distribution  lines  on 
the  ground  that  their  lower  operating 
pressures  pose  less  risk  than 
transmission  lines.  Similarly,  one 
commenter  asked  us  to  exclude 
transmission  lines  that  operate  below 
certain  stress  levels.  These  commenters 
apparently  felt  that  further  investigation 
of  known  areas  of  harmful  corrosion  is 
not  warranted  on  low-pressure 
pipelines.  We  disagree.  While  corrosion 
may  cause  only  a  leak  in  a  pipeline 
operating  at  low  pressure  as  opposed  to 
a  rupture  in  a  high-pressure  pipeline, 
the  damages  resulting  fiom  a  leak  can  be 
just  as  serious  as  from  a  rupture.  For 


this  reason,  we  have  not  excluded 
distribution  lines  or  low-pressure 
transmission  lines  from  the  final  rule. 

Advisory  Committee  Review 

We  presented  the  NPRM  for 
consideration  by  the  Technical  Pipeline 
Safety  Standards  Committee  (TPSSC)  at 
a  meeting  in  Washington,  DC  on 
September  12,  1989.  The  TPSSC  is 
RSPA's  statutory  advisory  committee  for 
gas  pipeline  safety.  It  has  15  members, 
representing  industry,  government,  and 
the  public,  who  are  qualified  to  evaluate 
gas  pipeline  safety  standards.  The 
TPSSC  voted  imanimously  to  find  the 
proposed  rule  technically  feasible, 
reasonable,  and  practicable.  The 
TPSSC's  report  of  its  consideration  of 
the  NPRM  is  available  in  the  docket. 

In  addition,  in  March  of  this  year  we 
invited  the  current  members  of  the 
TPSSC  to  review  and  comment  on  the 
risk  assessment  information  related  to 
the  proposed  rule,  including  the 
estimated  costs  and  benefits  included  in 
the  Regulatory  Evaluation.  Of  the  15 
committee  members,  only  three 
submitted  substantive  comments,  and 
these  are  discussed  in  the  Final 
Regulatory  Evaluation. 

One  member  suggested  that  we 
publish  another  notice  of  proposed 
rulemaking  in  view  of  the  long  period 
since  the  initial  notice.  However,  as 
stated  above,  we  recently  gave  the 
TPSSC  an  opportunity  to  review  and 
conunent  on  the  Regulatory  Evaluation. 
We  also  offered  the  public  an 
opportunity  to  comment  on  the 
Environmental  Assessment  of  the  NPRM 
(see  further  discussion  below  under  the 
National  Environmental  Policy  Act 
subheading).  Considering  these  recent 
opport\mities  for  additional  comment 
and  that  the  final  rule  essentially 
codifies  standard  industry  practice,  we 
feel  there  would  be  little  or  no  new 
information  to  be  gained  from 
publishing  another  notice  of  proposed 
rulemaking. 

Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

DOT  does  not  consider  this  action  to 
be  a  significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
(58  FR  51735,  October  4. 1993),  and  the 
Office  of  Management  and  Budget 
(0MB)  has  not  reviewed  this  rulemaking 
document.  Also,  DOT  does  not  consider 
this  action  significant  under  its 
regulatory  policies  and  procedures  (44 
FR  11034,  February  26, 1979). 

We  prepared  a  Final  Regulatory 
Evaluation  of  the  costs  and  benefits  of 
this  action,  a  copy  of  which  is  available 


in  the  docket.  This  Evaluation  shows 
that  because  the  final  rule  is  in  keeping 
with  current  practices  of  prudent 
operators,  applies  only  in  limited 
circumstances,  and  permits  operators  to 
decide  both  the  method  and  extent  of 
compliance  effort,  the  impact  of  the 
final  rule  should  be  minimal. 


B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  RSPA  must 
consider  whether  a  rulemaking  would 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
Because  this  action  is  in  keeping  with 
current  practices  of  prudent  operators, 
applies  only  in  limited  circumstances, 
and  permits  operators  to  decide  both  the 
method  and  extent  of  their  compliance 
effort,  I  certify  that  this  rulemaldng 
action  will  not  have  a  significant 
economic  impact  on  a  substantial     > 
number  of  small  entities. 

C.  Executive  Order  12612 

This  action  woidd  not  have 
substantial  direct  effects  on  states,  on 
the  relationship  between  the  Federal 
Government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  Government.  Therefore,  in 
accordance  with  Executive  Order  12612 
(52  FR  41685;  October  30.1987),  RSPA 
has  determined  that  the  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment. 

D.  Executive  Order  13084 

We  have  analyzed  this  final  rule  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13084,  "Consultation  and  Coordination 
with  Indian  Tribal  Governments." 
Because  the  final  rule  will  not 
significantly  or  uniquely  affect  the 
Indian  trib^  governments,  the  funding 
and  consultation  requirements  of 
Executive  Order  13084  do  not  apply. 

E.  Paperwork  Reduction  Act  of  1995 

The  final  rule  has  no  effect  on  the 
paperwork  burden  of  operators  subject 
to  part  192.  The  action  expands  the 
scope  of  some  inspections  for  which 
records  are  required  by  49  CFR 
192.491(c),  without  expanding  the 
burden  of  that  recordkeeping 
requirement. 

F.  Unfunded  Mandates  Reform  Act  of 
1995 

The  final  rule  does  not  impose 
unfunded  mandates  under  the 
Unfunded  Mandates  Reform  Act  of 
1995.  It  will  not  resuU  in  costs  of  $100 
million  or  more  to  either  State,  local,  or 
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tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  and  is  the  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule. 

G.  National  Environmental  Policy  Act 

We  have  analyzed  the  final  rule  for 
purposes  of  the  National  Environmental 
Policy  Act  (42  U.S.C.  4321  et  seq.).  Only 
in  limited  circumstances  will  operators 
enlarge  an  area  of  exposed  pipe  to 
investigate  the  extent  of  corrosion.  And 
non-invasive  investigative  techniques 
may  be  used  where  necessary  to 
safeguard  people  and  the  enviroiunent. 

The  public  was  given  30  days  to 
comment  on  the  Draft  Environmental 
Assessment  (64  PR  28136,  May  25, 
1999),  and  one  comment  was  received. 
This  comment  requested  that  operators 
be  allowed  to  use  corrosion  pigs  to 
locate  metal  loss  due  to  corrosion  in  lieu 
of  expanding  the  excavation.  This 
option  is  allowed  imder  the  final  rule. 

We  have  determined  that  the  final 
rule  will  not  significantly  affect  the 
quality  of  the  human  environment. 

H.  Impact  on  Business  Processes  and 
Computer  Systems 

Many  computers  that  use  two  digits  to 
keep  track  of  dates  will,  on  January  1, 
2000,  recognize  "double  zero"  not  as 


2000  but  as  1900.  This  glitch,  the  Year 
2000  Problem,  could  cause  computers  to 
stop  nmning  or  to  start  generating 
erroneous  data.  The  Year  2000  Problem 
poses  a  threat  to  the  global  economy  in 
which  Americans  live  and  work.  With 
the  help  of  the  President's  Council  on 
Year  2000  Conversion,  federal  agencies 
are  reaching  out  to  increase  awareness 
of  the  problem  and  to  offer  support.  We 
db  not  want  to  impose  new 
requirements  that  would  mandate 
business  process  changes  when  the 
resources  necessary  to  implement  those 
requirements  would  otherwise  be 
applied  to  the  Year  2000  Problem. 
This  final  rule  does  not  require 
business  process  changes  or  require 
modifications  to  computer  systems. 
Because  the  final  rule  apparently  does 
not  affect  the  ability  of  organizations  to 
respond  to  the  Year  2000  Problem,  we 
do  not  intend  to  delay  the  effectiveness 
of  the  rule  changes. 

List  of  Subjects  in  49  CFR  Part  192 

Natiu-al  gas.  Pipeline  safety,  Reporting 
and  recordkeeping  requirements. 

In  consideration  of  the  foregoing, 
RSPA  amends  49  CFR  part  192  as 
follows: 

1.  The  authority  citation  for  part  192 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  5103,  60102.  60104. 
60108.  60109,  60110,  60113,  and  60118;  and 
49  CFR  1.53. 

2.  Section  192.459  is  revised  to  read 
as  follows: 

§  1 92.459    External  corrosion  control: 
Examination  of  buried  pipeline  when 
exposed. 

Whenever  an  operator  has  knowledge 
that  any  portion  of  a  buried  pipeline  is 
exposed,  the  exposed  portion  must  be 
examined  for  evidence  of  external 
corrosion  if  the  pipe  is  bare,  or  if  the 
coating  is  deteriorated.  If  external 
corrosion  requiring  remedial  action 
under  §§  192.483  throu^  192.489  is 
found,  the  operator  shall  investigate 
circiunferentially  and  longitudinally 
beyond  the  exposed  portion  (by  visual 
examination,  indirect  method,  or  both) 
to  determine  whether  additional 
corrosion  requiring  remedial  action 
exists  in  the  vicinity  of  the  exposed 
portion. 

Issued  in  Washington,  DC.  on  October  18, 
1999. 

Kelley  S.  Coyner, 

Administrator. 

(FR  Doc.  99-27668  Filed  10-21-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Faderal  Energy  Regulatory 
Commission 

18CFRPait281 

[Docket  Not.  RM7»-15-001.  RM89-67-000, 
RIM1-1-000,  RM91-13-000] 

termination  of  Rulemaldng 
Proceedings 

Issued  October  18. 1999. 

agency:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTION:  Proposed  rulemaking: 
termination. 

summary:  The  Commission  has 
determined  that  it  will  take  no  further 
action  in  Docket  Nos.  RM79-15-001, 
RM89-67-000,  RM91-1-000  and 
RM91-1 3-000,  and  therefore,  the 
dockets  may  be  closed. 

Before  Commissioners:  James  J.  Hoecker, 
Chairman;  Vicky  A.  Bailey,  William  L. 
Massey,  Linda  Breathitt,  and  Curt 
Hebert.  Jr. 

Proposed  Regulations  for  the 
Implementation  of  Section  401  of  the 
Natural  Gas  Policy  Act  of  1978 

Docket  No.  RM79-1 5-001 

Hearing  and  Public  Comment  on  the 
Propoaed  Rule  of  the  Department  of  Energy 
Relating  to  Establishing  Natural  Gas 
Curtailment  Priorities  Interstate  Pipelines 

Docket  No.  RM89-67-000 

Chemical  Manufacturers  Association 

Docket  No.  RM91-1-000 

Illinois  Commerce  Commission 

Docket  No.  RM91-1 3-000 

Order  Terminating  Dockets 

After  reviewing  the  records  in  the 
captioned  dockets,  the  Commission  has 
determined  that  it  will  take  no  further 
action  in  these  proceedings  and 
therefore  that  the  dockets  may  be 
closed. 


Docket  Nos.  RM79-15-001,  RM80-67- 
000  and  RM91-1-000 

On  July  29, 1981,  the  U.S.  Court  of 
Appeals  for  the  DC  Circuit  issued  an 
order  ^  remanding  in  part  a  final  rule 
issued  by  the  Commission  in  Docket  No. 
RM79-15-O00  2  pursuant  to  section  401 
of  the  Natural  Gas  Policy  Act  (NGPA). 
Specifically,  the  court  remanded  the 
Commission's  finding  that  it  was  bound, 
for  purposes  of  establishing  interstate 
pipelines'  natural  gas  ciulailment 
priorities,^  by  the  Secretary  of 
Agriculture's  decision  to  certify  100 
percent  of  agricultural  users'  current 
requirements  as  necessary  for  the 
maintenance  of  food  and  fiber 
production. 

On  July  17. 1980,  in  Docket  No. 
RM8O-67-O00,  the  Commission  issued  a 
notice  of  proposed  rulemaking  to  review 
natural  gas  curtailment  priorities  for 
interstate  pipelines. 

On  June  19. 1990,  in  Docket  No. 
RM91-1-000.  Chemical  Manufacturers 
Association  (Chemical  Manufacturers) 
filed  a  petition  for  review  of  natural  gas 
pipeline  cxutailment  procedures  for  the 
purpose  of  distinguishing  between 
supply  and  capacity  related 
curtailments. 

Since  there  is  no  foreseeable  need  for 
ciulailment  of  interstate  pipelines' 
natural  gas  supply  deliveries,  the 
Commission  is  not  reviewing 
curtailment  priorities  at  this  time.'* 
Further,  in  the  tmlikely  event  of  the 
need  for  pipeline  supply  curtailment 
arising  in  the  foreseeable  future,  the 
records  in  these  dockets  would  be  stale  - 


>  Process  Gas  Consumers  Group  v.  U.S. 
Depaitment  of  Agriculture,  694  F.2d  728  (1981). 
modified.  694  F.2d  778  (1982). 

244  FR  3.725  (1979). 

'The  Commission's  regulations  at  18  CFR  Part 
281  relating  to  natural  gas  curtailment  priorities 
were  promulgated  in  1979.  44  FR  26,862  (May  8, 
1979). 

♦Data  collected  by  the  Energy  Information 
Administration  (EIA)  and  summarized  in  its  June 
1999  publication  on  "Natural  Gas  1998,  Issues  and 
Trends"  (EIA  report),  shows  that  as  the  result  of  the 
Commission's  open  access  program,  almost  all 
natural  gas  is  now  purchased  directly  from 
producers  with  pipelines  principally  providing 
transportation  services  for  their  customers.  EIA 
report  at  p.  109.  Further,  the  Form  2  data  that  the 
Commission  requires  pipelines  to  file  shows  that 
pipelines'  gas  sales  have  steadily  decreased  to 
relatively  minimal  volumes  since  the  Commission 
initiated  its  open  access  program  in  1985.  (EIA's 
repori  is  available  on  the  Web  at  http:// 

www.eia.doe.gov/oil_^as/natural gas/ 

analysis publications/ 

natural gas 1998 issues and^trends/ 

it98.html.) 


for  such  purposes.  Accordingly,  the 
Commission  is  terminating  these 
dockets. 

Docket  No.  RM91-13-O00 

On  April  30, 1991,  in  Docket  No. 
RM91-1 3-000,  the  Illinois  Commerce 
Commission  filed  a  petition  for  a 
rulemaking  to  address  the  extent  to 
which  local  distribution  companies 
(LDCs)  should  be  shielded  from  the 
passthrough  of  interstate  pipelines'  take- 
or-pay  obligations  as  a  means  of 
providing  &e  LDCs  with  relief  from 
bypass  by  interstate  pipelines.  The 
Commission's  bjrpass  policy  has  been 
developed  in  individual  cases,  and  the 
issues  raised  in  the  petition  have  been 
largely  resolved.  Accordingly,  the 
Commission  is  terminating  rulemaking 
Docket  No.  RM-1 3-000. 

The  Commission  Orders 

The  proceedings  in  Docket  Nos. 
RM79-15-001,  RM80-67-000,  RM91- 
1-000,  and  RM91-1 3-000  are 
terminated. 

By  the  Commission. 
David  P.  Boergers, 

Secretary. 

[FR  Doc.  99-27607  Filed  10-21-99;  8:45  ami 
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DEPARTI/IENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  916 
[SPATS  No.  KS-021-FOR] 

iCAnsas  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  withdrawal  of 

proposed  amendment. 

summary:  OSM  is  announcing  the 
withdrawal  of  an  amendment  to  the 
Kansas  regulatory  program  (Kansas . 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  Kansas  proposed  to  condense 
and  revise  its  previously  approved 
revegetation  success  guidelines.  Kansas 
intended  to  revise  its  program  to  be 
consistent  with  the  corresponding 
Federal  regulations  and  to  improve 
operational  efficiency.  Kansas  is 
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withdrawing  the  amendment  at  its  own 
initiative. 

FOR  FURTHER  INFORMATION  PONTACT:  John 
W.  Coleman,  Mid-Continent  Regional 
Coordinating  Center,  Office  of  Surface 
Mining,  Alton  Federal  Building,  501 
Belle  Street,  Alton,  Illinois  62002. 
Telephone:  (618)  463-6460.  Internet: 
jcoIeman@mcrgw.osmre.gov. 
SUPPLEMENTARY  INFORMATION:  By  letter 
dated  July  12, 1999  (Administrative 
Record  No.  KS-616),  Kansas  sent  us  an 
amendment  to  its  program  under 
SMCRA.  Kansas  proposed  to  amend  the 
Kansas  Revegetation  Guidelines. 

We  announced  receipt  of  the 
amendment  in  the  July  26, 1999, 
Federal  Register  (64  FR  40323)  and 
invited  public  conmient  on  its 
adequacy.  The  public  comment  period 
ended  August  25. 1999. 

On  September  8, 1999 
(Administrative  Record  No.  KS-616.4), 
we  notified  Kansas  of  deficiencies  in  its 
amendment.  On  October  5, 1999 
(Administrative  Record  No.  KS-616.5), 
Kansas  requested  that  the  amendment 
be  Vkrithdrawn.  Kansas  intends  to  revise 
the  amendment  and  submit  it  at  a  later 
date.  Therefore,  the  proposed 
amendment  announced  in  the  July  26, 
1999,  Federal  Register  is  withdrawn. 

List  of  Subiects  in  30  CFR  Part  916 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  October  14, 1999. 
Richard  J.  Seibel, 

Acting  Regional  Director,  Mid-Continent 
Regional  Coordinating  Center. 
[FR  Doc.  99-27670  Filed  10-21-99;  »:45  am) 
mXMQ  CODE  4310-06-P 


DEPARTMENT  OF  THE  INTERIOR 

Offic*  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  936 
[SPATS  Ho.  OK-026-FOR] 

Oklahoma  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
announcing  receipt  of  additional 
information  and  documentation  to 
support  provisions  in  a  previously 
proposed  amendment  to  the  Oklahoma 
regulatory  program  (Oklahoma  program) 
under  the  Surface  Mining  Control  and 


Reclamation  Act  of  1977  (SMCRA). 
Okleihoma  provided  a  policy  statement 
for  its  bond  release  guidelines  relating 
to  revegetation  success  standards  for 
diversity  on  lands  reclaimed  for  use  as 
pastureland  and  grazingland.  Oklahoma 
also  submitted  evidence  of  consultation 
with  the  U.  S.  Soil  Conservation  Service 
(SCS)  regarding  the  use  of  test  plots  as 
a  statistically  valid  sampling  technique 
for  demonstrating  success  of 
productivity  on  prime  farmland. 
Oklahoma  intends  to  revise  its  program 
to  be  consistent  with  the  corresponding 
Federal  regulations. 

This  dociunent  gives  the  times  and 
locations  that  the  Oklahoma  program 
and  the  additional  information  and 
supporting  documentation  for  its 
previous  amendment  to  that  program 
are  available  for  your  inspection,  the 
comment  period  during  which  you  may 
submit  written  comments  on  the 
amendment,  and  the  procedures  that  we 
will  follow  for  the  public  hearing,  if  one 
is  requested. 

DATES:  We  will  accept  written 
comments  until  4:00  p.m.,  c.s.t., 
November  22, 1999.  If  requested,  we 
will  hold  a  public  hearing  on  the 
amendment  on  November  16, 1999.  We 
will  accept  requests  to  speak  at  the 
hearing  until  4:00  p.m.,  cs.t.  on 
November  8, 1999. 

ADDRESSES:  You  should  mail  or  hand 
deliver  written  comments  and  requests 
to  speak  at  the  hearing  to  Michael  C. 
Wolfrom,  Director,  Tulsa  Field  Office,  at 
the  address  listed  below. 

You  may  review  copies  of  the 
Oklahoma  program,  the  amendment,  a 
listing  of  any  scheduled  public  hearings, 
and  all  written  comments  received  in 
response  to  this  document  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  You  may  receive 
one  firee  copy  of  the  amendment  by 
contacting  OSM's  Tulsa  Field  Office. 

Michael  C.  Wolfrom,  Director,  Tulsa 
Field  Office,  Office  of  Surface  Mining, 
5100  East  Skelly  Drive,  Suite  470, 
Tulsa,  Oklahoma  74135-6547, 
Telephone:  (918)  581-6430. 

Oklahoma  Department  of  Mines,  4040 
N.  Lincoln  Blvd.,  Suite  107, 
Oklahoma  City,  Oklahoma  73105. 
Telephone:  (405)  521-3859. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  C.  Wolfix»m,  Director,  Tulsa 
Field  Office.  Telephone:  (918)  581- 
6430.  Internet: 
mwolfrom@tokgw.osmre.gov. 

SUPPLEMENTARY  INFORMATION: 


L  Background  on  the  Oklahoma 
Program 

On  January  19, 1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Oklahoma  program.  You  can  find 
background  information  on  the 
Oklahoma  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  in  the  January  19, 1981, 
Federal  Register  (46  FR  4902).  You  can 
find  later  actions  concerning  the 
Oklahoma  program  at  30  CFR  936.15 
and  936.16. 

n.  Description  of  the  Proposed 
Amendment 

On  February  17, 1994.  Oklahoma 
proposed  to  amend  its  program  by     * 
revising  its  Bond  Release  Guidelines 
(Administrative  Record  No.  ■OK-959.01). 
We  approved  this  amendment,  with 
additional  requirements,  on  January  10, 
1995  (60  FR  2512).  By  letter  dated 
September  30, 1999  (Administrative 
Record  No.  OK-984),  Oklahoma  sent  us 
additional  information  and 
documentation  to  support  the 
provisions  in  its  previously  proposed 
amendment  that  we  had  approved  with 
additional  requirements.  In  the  January 
10, 1995,  Federal  Register,  we  approved 
sections  II.,  HI.,  and  V.B.2.d  and  e  of 
Oklahoma's  bond  release  guidelines 
with  the  following  required 
amendments  codified  at  30  CFR 
936.16(c)  and  (g): 

(c)  By  March  13, 1995,  Oklahoma  shall 
revise  sections  II. B  and  III.B  in  the  Bond 
Release  Guidelines  to  identify  the  method  it 
will  use  in  developing  a  phase  III 
revegetation  success  standard  for  diversity  on 
lands  reclaimed  Ibr  use  as  pastureland  and 
grazingland. 

(g)  By  March  13.  1995,  Oklahoma  must 
submit,  before  Oklahoma  allows  the  use  of 
test  plots  as  proposed  at  subsections  V.B.2.d 
and  V.B.2.e  in  the  Bond  Release  Guidelines, 
evidence  of  consultation  with  the  U.S.  Soil 
Conservation  Service  regarding  the  use  of  test 
plots  as  a  statistically  valid  sampling 
technique  for  demonstrating  success  of 
productivity  on  prime  farmlands. 

In  response  to  30  CFR  936.16(c), 
Oklahoma  provided  a  policy  statement 
relating  to  its  bond  release  guidelines 
for  pastureland  and  grazingland.  In 
response  to  30  CFR  936.16(g),  Oklahoma 
submitted  evidence  of  consultation  with 
the  SCS  regardiifg  the  use  of  test  plots 
as  a  statistically  valid  sampling 
technique  for  demonstrating  success  of 
productivity  on  prime  farmland. 
Following  is  a  simimary  of  the 
additional  information  and 
documentation. 
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A.  n.  Pastureland  and  III.  Gmzingland— 
Subsections  A.l.g.;  30  CFR  936.16(c) 

In  its  letter  dated  September  30. 1999, 
Oklahoma  included  a  policy  statement 
that  identifies  the  method  it  will  use  in 
developing  a  revegetation  success 
standard  for  diversity  on  lands 
reclaimed  for  use  as  pastureland  and 
grazingland.  Oklahoma  indicated  that 
the  oirrently  approved  provisions  in  its 
Bond  Release  Guidelines  under  n.A.l.g. 
and  III.A.l.g.  contain  the  required 
diversity  standards: 

g.  Perennial  species  that  are  not  listed  in 
the  approved  reclamation  plan  but  which  the 
Department  approves  as  being  desirable  and 
compatible  with  the  postmining  land  use  can  ■ 
make  up  to  20%  of  total  ground  cover  not  to 
exceed  5%  ground  cover  by  any  one  of  these 
species. 

Oklahoma  stated  that  the  above  Bond 
Release  Guidelines  ensure  that  80%  of 
the  ground  cover  is  composed  of  the 
species  listed  in  the  approved 
reclamation  plan  and  that  it  is 
comprised  of  vegetation  that  meets  the 
requirement  for  seasonality, 
permanence,  and  regeneration  on  both 
pastureland  and  grazingland.  In  a  letter 
dated  May  21, 1996  (Administrative 
Record  OK-960.04).  Oklahoma  stated 
that  the  above  diversity  standard  is 
based  primarily  on  the  seed  mix  and  the 
comparison  of  this  seed  mix  to  the  stand 
established  after  reclamation. 

B.  V.  Prime  Farmland  Cropland- 
Subsections  V.B.2.d  and  e;  30  CFR 
936.16(g) 

Oklahoma  submitted  a  letter  from  the 
SCS  dated  March  2, 1993,  as  evidence 
of  consultation  with  the  SCS  regarding 
the  use  of  test  plots  as  a  statistically 
valid  sampling  technique  for 
demonstrating  success  of  productivity 
on  prime  farmland.  In  this  letter,  the 
SCS  stated  that  it  had  reviewed 
Oklahoma's  proposal  on  sampling 
techniques  for  row  crops  on  prime 
farmland.  The  SCS  also  referred 
Oklahoma  to  Dr.  James  Stiegler  at  the 
Oklahoma  State  University  for  technical 
evaluation  of  its  statistical  methods  of 
sampling.  Oklahoma  submitted  a  letter 
from  the  Dr.  James  Stiegler  dated  April 
24,  1996.  In  this  letter.  Dr.  Stiegler 
stated: 

I  have  looked  over  the  material  that  you 
have  provided  to  me  regarding  the  statistical 
adequacy  of  using  test  plots  to  prove  the 
productivity  of  reclaimed  soils.  The  method 
of  selecting  and  sampling  of  the  test  plots  as 
described  will  result  in  valid  data  to  support 
soil  productivity. 

m.  Public  Comment  Procedures 

Under  the  provisions  of  30  CFR 

732.17(h),  we  are  requesting  comments 
on  whether  the  additional  information 


and  documentation  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  we  approve  the 
amendment,  it  will  become  part  of  the 
Oklahoma  program. 

Written  Comments 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  administrative  record,  which  we 
will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  from 
administrative  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  yoiu'  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

"Your  written  comments  should  be 
specific  and  pertain  only  to  the  issues 
proposed  in  this  rulemaking.  You 
should  explain  the  reason  for  any 
recommended  change.  In  the  final 
rulemaking,  we  wrill  not  necessarily 
consider  or  include  in  the 
Administrative  Record  any  comments 
received  after  the  time  indicated  under 
DATES  or  at  locations  other  than  the 
Tulsa  Field  Office. 

Please  submit  Internet  comments  as 
an  ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  SPATS  No. 
OK-026-FOR  "  and  yoiu-  name  and 
return  address  in  your  Internet  message. 
If  you  do  not  receive  a  confirmation  that 
we  have  received  your  Internet  message, 
contact  the  Tulsa  Field  Office  at  (918) 
581-6430. 

Public  Hearing 

If  you  wish  to  speak  at  the  public 
hearing,  contact  the  person  listed  imder 
FOR  FURTHER  INFORMATION  CONTACT  by 
4:00  p.m.,  c.s.t.  on  November  8, 1999. 
We  will  arrange  the  location  and  time  of 
the  hearing  with  those  persons 
requesting  the  hearing.  If  you  are 
disabled  and  need  special 
accommodation  to  attend  a  public 
■  hearing,  contact  the  individual  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.  The  hearing  will  not  be  held 
if  no  one  requests  an  opportunity  to 
speak  at  the  public  hearing. 

To  assist  the  transcriber  and  ensure  an 
accurate  record,  we  request  that  you 


provide  us  with  a  written  copy  of  yoiu" 
testimony.  The  public  hearing  will 
continue  on  the  specified  date  vmtil  all 
persons  scheduled  to  speak  have  been 
heard.  If  you  are  in  the  audience  and 
have  not  been  scheduled  to  speak  and 
wish  to  do  so,  you  will  be  allowed  to 
speak  after  those  who  have  been 
scheduled.  We  will  end  the  hearing  after 
all  persons  scheduled  to  speak  and 
persons  present  in  the  audience  who 
wish  to  speak  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  If  you  wish  to 
meet  with  us  to  discuss  the  amendment, 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
are  open  to  the  public  and,  if  possible, 
we  will  post  notices  of  meetings  at  the 
locations  listed  imder  ADDRESSES.  We 
also  make  a  written  summary  of  each 
meetiag  a  part  of  the  Administrative 
Record. 

IV.  Procedural  Determinations 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  exempts  this  rule  from  review 
under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  State  regulatory  programs 
and  program  amendments  must  be 
based  solely  on  a  determination  of 
whether  the  submittal  is  consistent  with 
SMCRA  and  its  implementing  Federal 
regulations  and  whether  the  other 
requirements  of  30  CFR  Parts  730,  731, 
and  732  have  been  met. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement  since 
section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  agency  decisions 
on  State  regulatory  program  provisions 
do  not  constitute  major  Federal  actions 
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within  the  meaning  of  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (42  U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  0MB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  ^le  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Therefore,  this  rule  will  ensure  that 
existing  requirements  previously 
published  by  OSM  will  be  implemented 
by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
woidd  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assimiptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

OSM  has  determined  and  certifies 
under  the  Unfunded  Mandates  Reform 
Act  (2  U.S.C.  1502  et  seq.)  that  this  rule 
will  not  impose  a  cost  of  $100  million 
or  more  in  any  given  year  on  local,  state, 
or  tribal  govermnents  or  private  entities. 

List  of  Subfects  in  30  CFR  Part  936 

Intergovernmental  relations.  Surface 
mining,  Undergroimd  mining. 

Dated:  October  15, 1999. 
Richard  J.  Seibel, 

Acting  Regional  Director,  Mid-Continent 
Regional  Coordinating  Center. 
[FR  Doc.  99-27671  Filed  10-21-99;  8:45  am] 
BILUN6  COOE  4310-OS-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  85  and  86 

[AMS-FRL-6462-6] 

RIN  206fr-AI1 2, 2060-AI23 

Control  Of  Emissions  of  Air  Pollution 
From  2004  and  Later  lAodei  Year 
Highway  Engines  and  Vehicles; 
Revision  of  Light-duty  Trucic  Definition 

agency:  Enviromnental  Protection 
Agency  (EPA). 


ACTION:  Notice  of  public  hearing. 

SUMMARY:  This  dociunent  announces  the 
time  and  place  for  a  public  hearing 
regarding  EPA's  proposed  rule  to 
implement  new  emission  standards  for 
hi^way  vehicles  and  engines.  The 
proposed  nde  was  signed  by  the  EPA 
Administrator  on  October  6,  1999,  and 
will  be  published  in  the  Federal 
Register  prior  to  the  hearing.  See 
ADDRESSES  for  availability  of  the 
proposed  rule. 

DATES:  EPA  will  conduct  a  public 
hearing  on  the  proposed  rule  on 
November  2, 1999,  in  Philadelphia,  PA 
beginning  at  10:00  a.m.  We  must  receive 
your  comments  on  this  NPRM  by 
December  2, 1999.  EPA  requests  that 
parties  who  want  to  testify  notify  the 
contact  person  listed  in  the  ADDRESSES 
section  of  this  document  one  week 
before  the  date  of  the  hearing. 
ADDRESSES:  The  public  hearing  will  be 
held  at  Top  of  the  Tower.  171 7  Arch 
Street,  51st  Floor,  Philadelphia,  PA 
19103,  telephone:  215-567-8787,  fax: 
215-557-5171.  Materials  relevant  to  the 
proposal  have  been  placed  in  Docket 
Nos.  A-98-32  and  A-95-27.  The  docket 
is  located  at  the  Air  Docket  Section, 
Mail  Code  6102,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington  DC  20460,  in  room  M-1500 
Waterside  Mall.  Dociunents  may  be 
inspected  Monday  through  Friday  from 
8:00  a.m.  to  5:30  p.m.  The  telephone 
number  is  (202)  260-7548  and  the 
facsimile  number  is  (202)  260-4400.  A 
reasonable  fee  may  be  charged  by  EPA 
for  copying  docket  materials. 

The  proposed  rule  is  available  in  the 
public  docket  for  review,  and  was  also 
made  available  on  the  EPA  web  page  on 
October  6,  1999.  See:  http:// 
www.epa.gov/oms/hd-hwy.htm. 

Written  comments  should  be 
submitted  (in  duplicate,  if  possible)  to: 
EPA  Air  and  Radiation  Docket,  Attn: 
Docket  No.  A-98-32,  Room  M-1500 
(Mail  Code  6102),  401  M  Street  SW, 
Washington,  DC  20460.  EPA  requests 
that  a  copy  of  the  comments  also  be  sent 
to  the  contact  person  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Borushko,  U.S.  Environmental 
Protection  Agency,  Engine  Programs 
and  Compliance  Division,  2000 
Traverwood  Drive,  Ann  Arbor,  MI, 
48105-2498.  Telephone  (734)  214-4334; 
Fax  (734)  214-4816;  e-mail 
borushko.margaret@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Procedures  for  Public  Participation 

A.  Comments  and  the  Public  Docket 

The  Agency  encoiu-ages  all  parties 
that  have  an  interest  in  this  proposal  to 


offer  comment  on  various  topics.  The 
most  useful  comments  are  those 
supported  by  appropriate  and  detailed 
rationales,  data,  and  analyses.  The 
Agency  also  encourages  conunenters 
that  disagree  with  elements  of  the 
proposed  to  suggest  and  analyze 
alternate  approaches  to  meeting  the  air 
quality  goals  of  this  proposal.  All 
comments,  with  the  exception  of 
proprietary  information,  should  be 
directed  to  the  EPA  Air  Docket  Section, 
Docket  No.  A-98-32  before  the  date 
specified  above.  Information  related  to 
this  rulemaking  is  also  found  in  dockets 
A-95-27  and  A-97-10. 

Commenters  who  wish  to  submit 
proprietary  information  for 
consideration  should  clearly  separate 
such  information  from  other  conunents 
by  (1)  labeling  proprietary  information 
"Confidential  Business  Information" 
and  (2)  sending  proprietary  information 
directly  to  the  contact  person  listed  (see 
FOR  FURTHER  INFORMATION  CONTACT)  and 
not  to  the  public  docket.  This  will  help 
ensure  that  proprietary  information  is 
not  inadvertently  placed  in  the  docket. 
If  a  commenter  wants  EPA  to  use  a 
submission  of  confidential  information 
as  part  of  the  basis  for  the  final  rule, 
then  a  non-confidential  version  of  the 
document  that  summarizes  the  key  data 
or  information  should  be  sent  to  the 
docket.  Any  information  or  data  that 
constitutes,  in  whole  or  in  part,  a  basis 
of  EPA's  regulatory  actions  will  be  made 
public. 

Information  covered  by  a  claim  of 
confidentiality  will  be  disclosed  by  EPA 
only  to  the  extent  allowed  and  in 
accordance  with  the  procedures  set 
forth  in  40  CFR  part  2.  If  no  claim  of 
confidentiality  accompanies  the 
submission  when  it  is  received  by  EPA, 
it  will  be  made  available  to  the  public 
without  further  notice  to  the 
commenter. 

B.  Public  Hearing 

The  Agency  will  hold  a  public 
hearing  as  noted  in  the  DATES  section 
above.  Any  person  desiring  to  present 
testimony  at  the  public  hearing  is  asked 
to  notify  the  contact  person  listed  above 
at  least  one  week  prior  to  the  date  of  the 
hearing.  This  notification  should 
include  an  estimate  of  the  time  required 
for  the  presentation  of  the  testimony 
and  any  need  for  audio/visual 
equipment.  EPA  suggests  that  sufficient 
copies  of  the  statement  or  material  to  be 
presented  be  available  to  the  audience. 
In  addition,  it  is  helpful  if  the  contact 
person  receives  a  copy  of  the  testimony 
or  material  prior  to  the  hearing. 

The  hearing  will  be  conducted 
informally,  and  technical  rules  of 
evidence  will  not  apply.  A  sign-up  sheet 
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will  be  available  at  the  hearing  for 
scheduling  the  order  of  testimony.  A 
written  transcript  of  the  hearing  will  be 
prepared.  The  official  record  of  the 
hearing  will  be  kept  open  for  30  days 
after  the  hearing  to  allow  submittal  of 
supplementary  information. 

Dated:  October  18.  1999. 
Robsrt  Perciasepe, 
Assistant  Administrator  for  Air  and 
Radiation. 

(FR  Doc.  99-27674  Filed  10-21-99;  8:45  am] 
■NXINQ  CODE  «a0-60-l> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  147 
[FRL-6461-6] 

State  of  Alabama;  Underground 
Injaction  Control  (UIC)  Program 
RavMon;  Approval  of  Alabama'a  Claaa 
II  UIC  Program  RaviakNi 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  ndemaking. 

SUMMARY:  EPA  annoimces  a  proposed 
rulemaking,  public  hearing  and  public 
comment  period  regarding  approval  of 
Alabama's  Class  U  Undergroimd 
Injection  Control  (UIC)  Program 
Revision  to  regulate  as  "undergroimd 
injection"  hydraulic  fractiuing 
associated  with  coal  bed  methane  gas 
production.  Section  1422(b)(4)  of  the 
Safe  Drinking  Water  Act  (SDWA) 
requires  that  prior  to  approving, 
disapproving,  or  approving  in  part  a 
State's  UIC  program,  the  Administrator 
provide  opportunity  for  a  public 
hearing.  'This  notification  advises  the 
public  of  the  date,  time  and  location  of 
the  public  hearing.  The  public  comment 
period  and  public  hearing  will  provide 
EPA  with  information  and  public 
opinion  necessary  to  approve, 
disapprove,  or  approve  in  part  under 
provisions  of  section  1425  of  the  SDWA, 
the  revision  application  from  the 
Alabama  Oil  and  Gas  Board  to  regulate 
hydraulic  fracturing  of  coal  beds.  The 
proposed  rulemaking  is  the  Agency's 
preliminary  determination  to  approve 
revision  to  Alabama's  Class  n  UIC 
program  administered  by  the  State  Oil 
and  Gas  Board. 

DATES:  Written  comments  on  EPA's 
proposed  rule  approving  the  Alabama 
Class  II  UIC  Program  Revision  must  be 
received  by  the  close  of  business 
Monday,  November  29, 1999.  A  public 
hearing  will  be  held  Monday,  November 
22, 1999,  at  5:00  p.m.  Central  Standard 
Time  (CST)  to  discuss  approval  of  the 


Alabama  Class  11  UIC  Program  revision 
to  regulate  hydraulic  fracturing  of  coal 
beds.  Registration  for  the  hearing  will 
begin  at  4:00  pm;  however,  speakers 
may  also  register  prior  to  the  meeting. 
ADDRESSES:  Persons  wrishing  to 
comment  upon  or  object  to  any  aspects 
of  this  proposed  approval  action  of 
Alabama's  revision  to  its  Class  11 
Program  are  invited  to  submit  oral  or 
written  comments  at  the  public  hearing 
or  submit  written  comments  to  the 
Ground  Water/Drinking  Water  Branch, 
Groimd  Water  &  UIC  Section,  United 
States  Environmental  Protection 
Agency,  Region  4,  Sam  Nunn  Atlanta 
Federal  Center,  61  Forsyth  Street,  S.W., 
Atlanta,  GA  30303-6960,  Attention:  Mr. 
Larry  Cole.  Copies  of  docmnents 
regarding  this  action  are  available  for 
inspection  and  copying  between  8:30 
a.m.  and  4:00  p.m.  Monday  through 
Friday  at  the  following  locations: 
Environmental  Protection  Agency, 
Region  4,  9th  Floor  Library,  Sam  Nimn 
Atlanta  Federal  Center,  61  Forsyth 
Street,  S.W.,  AUanta,  GA  30303-8960, 
PH:  (404)  562-8190;  and  the  State  Oil  & 
Gas  Board  of  Alabama,  420  Hackberry 
Lane,  Tuscaloosa,  AL  35489-9780,  PH: 
(205) 349-2852. 

The  public  hearing  will  be  held  at  the 
University  of  Alabama  in  the  Sellers 
Auditorium  of  the  Bryant  Conference 
Center,  240  Bryant  Drive,  Tuscaloosa, 
Alabama  35401.  Those  interested 
should  contact  the  Bryant  Conference 
Center  at  (205)  348-8751  for  directions. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Larry  Cole,  at  (404)  562-9474  or  at  the 
following  address:  Environmental 
Protection  Agency,  Water  Management 
Division,  Ground  Water/Drinking  Water 
Branch,  Ground  Water  &  UIC  Section, 
Sam  Nunn  Atlanta  Federal  Center,  61 
Forsyth  Street,  S.W.,  Atlanta,  GA 
30303-8960. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  Information 

On  August  2, 1982,  EPA  granted 
primary  enforcement  responsibility 
(primacy)  for  the  Class  n  Underground 
Injection  Control  (UIC)  Program  under 
section  1425  of  the  Safe  Drinking  Water 
Act  (SDWA)  to  the  State  of  Alabama. 
The  SDWA  requires  EPA  to  approve  an 
effective  in-place  state  UIC  Program  to 
protect  Undergrouind  Sources  of 
Drinking  Water  (USDW)  from 
endangerment  that  could  residt  bom  the 
improper  injection  of  fluids  associated 
with,  among  other  things,  oil  and  gas 
production.  On  May  3, 1994,  the  Legal 
Environmental  Assistance  Foundation, 
Inc.  (LEAF)  submitted  a  petition  to  EPA 
to  withdraw  Alabama's  UIC  Program 
asserting  that  the  State  was  not 


regulating  activities  associated  with  coal 
bed  methane  gas  production  wells. 
Following  EPA's  May  5, 1995  denial  of 
the  petition,  LEAF  sought  review  of  this 
decision  by  the  United  States  Court  of 
Appeals  for  the  Eleventh  Circuit.  On 
August  7, 1997,  in  LEAF  v.  EPA,  118  F. 
3d  1467  (11th  Cir.  1997),  the  Court  held 
as  follows:  hydraulic  fracturing 
activities  constitute  "underground 
injection"  under  Part  C  of  the  Safe 
Drinking  Water  Act.  id.  at  1478;  all 
undergroimd  injection  is  required  to  be 
regulated  (by  permit  or  rule),  id.  at  1474; 
and  hydraulic  fracturing  associated  with 
coal  bied  methane  gas  production  is  not 
currently  regulated  imder  Alabama's 
UIC  Program,  id.  at  1471.  On  February 
18, 1999,  the  Eleventh  Circuit  issued  a 
Writ  of  Mandamus  directed  at  EPA  to 
enforce  its  August  1997  decision.  The 
Writ  established  a  schedule  for  EPA  to' 
follow  to  determine  whether,  in  light  of 
the  Court's  ruling  regarding  hydraulic 
fracturing,  EPA  should  withdraw 
approval  of  Alabama's  UIC  Program. 
"The  Writ  also  stated  that  once  hydraulic 
fracturing  associated  with  methane  gas 
production  is  regulated  as  underground 
injection  by  the  State  of  Alabama  and 
the  program  revision  is  approved  by 
EPA,  the  withdrawal  proceedings  may 
cease.  To  date,  EPA  has  been  following 
the  Writ  of  Mandamus  withdrawal 
schedule  pending  approval  of 
Alabama's  program  revision. 

Withdrawal  Activities  to  Date 

Section  1425  of  the  SDWA  and 
subsequent  published  EPA  guidance 
documents  do  not  contain  express 
procedures  for  the  withdrawal  of  a 
section  1425  program.  EPA  has 
promulgated  procedures  for 
withdrawdng  a  section  1422  program  at 
40  CFR  145.34(b).  hi  light  of  the  Court's 
Writ  of  M-:Jidamus,  which  essentially 
tracks  the  withdrawal  procedures  in 
section  145.34(b),  EPA  followed  these 
procedures  in  proposing  to  withdraw 
Alabama's  section  1425  program. 

On  March  19, 1999,  the  Regional 
Administrator  of  EPA  Region  4  notified 
the  Supervisor  of  the  State  Oil  and  Gas 
Board  of  Alabama  of  EPA's  decision  to 
initiate  the  process  to  withdraw 
approval  of  the  Alabama  UIC  Program. 
TTie  Regional  Administrator's  notice  to 
the  Supervisor  of  the  State  Oil  and  Gas 
Board  of  Alabama  constituted  the  first 
step  in  the  withdrawal  process. 
According  to  the  procedures  established 
in  40  CFR  145.34(b)  and  the  Writ  of 
Mandamus,  the  State  was  given  30  days 
after  the  notice  to  demonstrate  that  its 
UIC  Program  is  in  compliance  with  the 
SDWA  and  40  CFR  part  145  (i.e.,  that 
hydraulic  fracturing  associated  with 
methane  gas  production  is  regulated  as 
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"underground  injection,"  by  permit  or 
rule,-  piusuant  to  the  EPA  approved 
Underground  Injection  Control 
Program).  The  Supervisor  of  the  State 
Oil  and  Gas  Board  responded  to  the 
Regional  Administrator's  letter  by  a 
letter  dated  April  15, 1999.  The 
response  indicated  that  on  March  5, 
1999,  the  State  Oil  &  Gas  Board  of 
Alabama  promulgated  rules  which 
regulate  hydraulic  fracturing  of  coal  bed 
methane  gas  wells  by  rule  authorization. 
These  new  regulations  were  added  as  an 
Emergency  Order  and  sent  to  the 
Alabama  Legislative  Reference  Service 
under  section  41-22-5  of  the  Code  of 
Alabama  (1975).  They  became  effective 
on  March  11, 1999,  for  a  period  of  no 
longer  than  120  days,  and  indicated  that 
the  State  Oil  &  Gas  Board  rule  would  be 
made  permanent  prior  to  the  expiration 
of  the  Emergency  Order. 

By  letter  dated  May  18, 1999,  the 
Regional  Administrator  notified  the 
Supervisor  of  the  State  Oil  and  Gas 
Board  that,  in  order  for  the  regulation  of 
hydraulic  fractiuing  for  coal  bed 
methane  to  become  part  of  an  EPA 
approved  UIC  program,  Alabama  should 
submit  a  revised  UIC  program  package 
containing  new  regulations  to  EPA  for 
review  and  approval.  That  action 
constituted  the  second  step  in  the 
withdrawal  process  set  out  in  40  CFR 
145.34(b)  and  the  Writ  of  Mandamus. 

On  May  21, 1999,  Region  4 
announced  in  the  Federal  Register  a 
public  hearing  in  the  Tuscaloosa  Public 
Library  on  July  28, 1999  giving  the 
public  the  opportunity  to  comment  on 
withdrawal  of  Alabama's  Class  II 
Underground  Injection  Control  Program. 
Region  4  received  written  and  oral 
comments  at  the  hearing,  but  the 
hearing  was  canceled  prior  to 
conclusion  by  the  Tuscaloosa  Fire 
Marshall  due  to  overcrowding.  In  the 
August  10, 1999,  Federal  Register, 
Region  4  rescheduled  the  July  28, 1999 
public  hearing  for  September  9, 1999, 
and  extended  the  public  comment 
period  until  September  16, 1999, 
allowing  the  public  the  opportunity  to 
make  comments  concerning  withdrawal 
of  Alabama's  Class  U  UIC  program.  At 
the  September  9, 1999,  public  hearing. 
Region  4  received  comments  from 
concerned  citizens,  the  Legal 
Enviromnental  Assistance  Foundation, 
industry  representatives,  and  the 
Alabama  Chapter  of  the  Sierra  Club. 
Comments  obtained  from  both  of  those 
public  hearings  and  written  comments 
received  until  the  close  of  business  on 
September  16, 1999,  are  part  of  Region 
4's  administrative  record  on  the 
proposed  withdrawal  of  Alabama's  UIC 
program. 


EPA  received  a  wide  range  of 
comments.  Some  considered  Alabama's 
hydraulic  fracturing  rule,  originally 
adopted  by  the  Oil  and  Gas  Board  in 
March  1999,  and  revised  by  the  Board 
in  August  1999.  adequate  to  protect 
underground  sources  of  drinking  water; 
others  did  not.  Some  comments  at  the 
public  hearing  reflected  environmental 
concerns  from  hydraulic  fractiuing 
activities  beginning  in  September  of 
1989.  Other  comments  recommended 
adding  a  tracer  to  the  hydraulic 
fracturing  fluid  in  order  to  verify  if  the 
fracturing  fluids  are  endangering 
USDWs.  Some  commented  that 
potential  over-regulation  of  the  coal  bed 
industry  could  place  an  imdue 
economic  burden  on  industry.  Written 
and  oral  comments  received  at  both 
public  hearings,  plus  written  comments 
received  during  the  public  notice 
comment  period  were  reviewed  by  EPA 
Region  4  after  the  public  notice 
comment  period  ended  on  Thursday, 
September  16.  1999. 

On  September  23. 1999.  the  Regional 
Administrator  of  Region  4  notified  the 
Supervisor  of  the  State  Oil  and  Gas 
Board  of  Alabama's  Class  n  UIC 
program's  continuing  specific 
deficiencies  and  necessary  remedial 
actions.  That  action  constituted  the 
third  step  in  the  withdrawal  process  set 
out  in  40  CFR  145.34(b).  If  the  State  of 
Alabama's  program  revision  correcting 
the  deficiencies  is  not  approved  by  EPA 
through  rulemaking  by  December  22, 
1999,  the  Writ  of  Mandamus  directs 
EPA  to  withdraw  approval  of  Alabama's 
UIC  Program. 

Alabama  Class  n  UIC  Program  Revision 

The  Safe  Drinking  Water  Act  required 
EPA  to  implement  a  regulatory  program 
to  prevent  underground  injection 
activities  from  endangering 
Undergroimd  Sources  of  Drinking  Water 
(USDWs)  which  are  aquifers  capable  of 
yielding  a  significant  amount  of 
drinking  water  containing  less  than 
10,000  milligram  per  liter  (mg/liter)  of 
total  dissolved  solids.  The  State  of 
Alabama  currently  has  primary 
responsibility  for  implementing  a  UIC 
program  preventing  endangerment  of 
USDWs.  The  Alabama  Oil  and  Gas 
Board  has  held  primary  enforcement 
authority  for  the  Class  n  UIC  program 
since  the  program  was  originally 
approved  by  EPA  pursuant  to  section 
1425  of  the  SDWA  on  August  2, 1982. 
The  appUcation  for  program  revision 
submitted  by  the  Alabama  Oil  and  Gas 
Board  on  October  6, 1999.  requests  that 
EPA  approve  the  program  revision  for 
primary  administrative  and  enforcement 
authority  for  the  regulation  of  hydraulic 
fracturing  of  coal  beds  on  all  lands 


subject  to  the  State's  police  power  and 
taxing  authority  and  all  lands  owned  or 
under  the  jurisdiction  of  the  United 
States,  except  those  wells  located  on 
Indian  lands  as  defined  in  40  CFR  144.3. 
The  application  includes  a  program 
description,  copies  of  all  applicable 
rules  and  forms,  a  statement  of  legal 
authority  and  appropriate  memoranda 
of  agreement. 

EPA  is  proposing  to  approve 
Alabama's  UIC  program  revision 
addressing  hydraulic  fracturing 
pursuant  to  section  1425  of  the  SDWA. 
Section  1425  provides  that  EPA  may 
approve  that  portion  of  a  State's  UIC 
program  which  relates  to  "any 
imderground  injection  for  the  secondary 
or  tertiary  recovery  of  oil  or  natural  gas" 
if  the  program  meets  certain 
requirements  of  section  1421  and 
"represents  an  effective  program 
(including  adequate  recordkeeping  and 
reporting)  to  prevent  underground 
injection  which  endangers  drinking 
water  sources."  EPA  interprets  section 
1425  broadly  as  establishing  an 
alternative  method  (in  lieu  of  the 
showing  required  by  section 
1422(b)(1)(A))  for  a  State  to  obtain 
primary  enforcement  responsibility  for 
those  portions  of  its  UIC  program 
related  generally  to  the  recovery  and 
production  of  oil  and  natural  gas  (46  FR 
27333  (May  19,  1981)).  Accordingly. 
EPA  is  proposing  to  approve  the 
hydraulic  fracturing  component  of 
Alabama's  UIC  program  imder  section 
1425. 

Although  section  1425  of  the  SDWA 
does  not  specifically  refer  to  hydraulic 
fracturing  for  methane  production,  it  is 
reasonable  to  assume  that  Congress 
would  have  intended  that  approval  of 
State  underground  injection  programs 
relating  to  this  type  of  gas  production 
activity  would  Ml  within  the  more 
flexible  approval  standards  Congress 
established  for  oil-  and  gas-related 
injection  programs  in  section  1425.  The 
legislative  history  of  section  1425 
indicates  that  Congress  intended  it  to 
cover  the  same  set  of  underground 
injection  practices  related  to  oil  and  gas 
production  as  had  been  covered  by 
section  1422,  i.e.,  all  of  them.  Nothing 
suggests  that  Congress,  in  creating  an 
alternative  demonstration  for 
"secondary  or  tertiary  recovery  "-related 
injection  imder  section  1425,  was 
leaving  behind  another  iindefined 
category  of  oil-  and  gas-related  injection 
activities  for  approval  exclusively 
pursuant  to  section  1422.  Congress'  use 
of  the  terms  "secondary  or  tertiary 
recovery"  in  section  1425  in  all 
likelihood  reflects  nothing  more  than 
Congress'  belief  that  those  terms 
covered  all  relevant  oil-  and  gas-related 
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injection  activities.  To  conclude 
otherwise  would  require  States  to  seek 
approval  for  their  oil-  and  gas-related 
UIC  program  under  both  section  1425 
and  1422.  This  would  be  both 
inefficient  and  inconsistent  with 
Congress'  expressed  admonition  that 
EPA  not  prescribe  unnecessary 
requirements  related  to  oil-  and  gas- 
related  injection  (42  U.S.C.  300h(b)(2)). 

Pursuant  to  the  State  of  Alabama's 
authority  under  section  9-17-6(c)(3) 
and  (13)  of  the  Code  of  Alabama  and  in 
accordance  with  the  Eleventh  Circuit's 
LEAF  decision,  the  State  Oil  and  Gas 
Board  of  Alabama  adopted  on  August 
20, 1999,  a  rule  to  regulate  hydraulic 
fractxuing  of  coal  beds.  This  rule, 
submitted  to  EPA  along  with  Alabama's 
program  revision  package,  embodies  the 
State's  requirements  for  such  fractiiring 
activities.  In  summary,  the  new  rule 
(Rule  400-4-5-.04)  establishes 
standards  and  procediues  which  the 
State  Oil  and  Gas  Board  of  Alabama  will 
apply  when  evaluating  proposals  to 
hydraulically  fracture  coal  beds.  Among 
o^er  things.  Rule  400-4-5-.04  of  the 
State  Oil  and  Gas  of  Alabama 
Administrative  Code  specifically 
provides  that  each  coal  bed  shall  be 
hydraidically  fractured  so  as  not  to 
endanger  any  underground  source  of 
drinking  water  (USDW),  and  coal  beds 
shaU  not  be  hydraulically  fractiued  in  a 
manner  that  allows  the  movement  of 
fluid  containing  any  contaminant  into  a 
USDW,  if  the  presence  of  that 
contaminant  may  cause  a  violation  of 
any  applicable  primary  drinking  water 
regulation  imder  40  CFR  part  141  or 
otherwise  adversely  affect  the  health  of 
persons.  It  is  EPA's  interpretation  that 
this  is  consistent  with  part  C  of  the  Safe 
Drinking  Water  Act. 

The  rule  establishes  requirements 
that,  should  hydraulic  fractiiring  of  coal 
bed  operations  occvu-  in  a  USDW,  the 
operator  must  certify  that  the  injectate 
meets  inking  water  standards  before 
approval  for  injection  can  be  obtained. 
Additional  requirements  pertaining  to 
the  depth  of  the  hydraulic  fracturing 
operation  and  geologic  confining  strata 
were  established  to  prevent  impacts  on 
private  and  public  drinking  water 
supplies.  For  example,  hydraulic 
fracturing  of  coal  beds  is  prohibited  at 
depths  of  less  than  300  feet  from  the 
surface.  Fracturing  at  lower  depths  also 
requires  additional  demonstrations 
including  delineation  of  drinking  water 
use  aroimd  the  fracturing  operation  and 
assurances  for  the  prevention  of  upward 
movement  of  fluids.  For  every  proposal 
to  hydraulically  fractiu^  a  coal  bed, 
written  approval  frt)m  the  Oil  and  Gas 
Supervisor  must  be  obtained  before  the 
operation  can  commence. 


EPA  Region  4  believes  that  Rule  400- 
4-5-.04's  requirements,  together  with 
the  additional  elements  of  Alabama's 
revision  package,  represent  an  effective 
program  to  prevent  underground 
injection  which  endangers  drinking 
water  sources.  Section  1425  requires  a 
State  to  demonstrate  that  its 
Underground  Injection  Control  (UIC) 
Program  meets  the  requirements  of 
section  1421(b)(1)(A)  through  {D)  and 
represents  an  effective  program 
(including  adequate  record  keeping  and 
reporting)  to  prevent  imderground 
injection  which  endangers  drinking 
water  sources.  Accordingly,  section 
1425  requires  that  a  State,  in  order  to 
receive  approval  under  the  optional 
demonstration,  makes  a  successful 
showing  that  its  program  meets  the 
following  five  conditions: 

■{1]  Section  1421(b)(1)(A)  requires  that  an 
approvable  State  program  prohibit  any 
underground  injection  in  such  State  which  is 
not  authorized  by  permit  or  rule. 

(2)  Section  1421(b)(1)(B)  requires  that  an 
approvable  State  program  shall  require  that: 
(i)  the  applicant  for  a  permit  must  satisfy  the 
State  that  the  underground  injection  will  not 
endanger  drinking  water  sources;  and  (ii),  no 
rule  may  l>e  promulgated  which  authorizes 
any  underground  injection  which  endangers 
drinking  water  sources. 

(3)  Section  1421(b)(1)(C)  requires  that  an 
approvable  State  program  include  inspection, 
monitoring,  record  keeping,  and  reporting 
requirements. 

(4)  Section  1421(b)(1)(D)  requires  that  an 
approvable  State  program  apply  to:  (i) 
underground  injection  by  Federal  agencies; 
and  (ii),  underground  injection  by  any  other 
person,  whether  or  not  occurring  on  property 
owned  or  leased  by  the  United  States. 

(3)  Section  1425(a)  requires  that  an 
approvable  State  program  represent  an 
effective  program  to  prevent  underground 
injection  which  endangers  drinking  water 
sources. 

EPA  Region  4  has  concluded  that  the 
current  Rule  400-4-5-.04,  (Protection  of 
Undergroimd  Sources  of  Drinking  Water 
during  the  Hydraulic  Fractiuing  of  Coal 
Beds),  along  with  the  rest  of  Alabama's 
revision  package,  satisfies  the  above  five 
conditions  of  section  1425  for  approving 
a  State's  program.  The  basis  for  otir 
conclusion  for  each  condition  is  as 
follows: 

(1)  Rule  400-4-5.-04  (4)  states,  "Coal 
beds  shall  not  be  hydraulically  fractured 
until  the  written  approval  of  the 
Supervisor  is  obtained."  This  satisfies 
the  requirement  of  section 
1421(b)(1)(A). 

(2)  Section  1421(b)(l)(B)(i)  is  satisfied 
because,  while  the  Alabama  regulation 
does  not  establish  a  permit  requirement. 
Rule  400-4-5-.G4(4)  states,  "Coal  beds 
shall  not  be  hydraulically  fractured 
until  the  written  approval  of  the 
Supervisor  is  obtained."  Section 


1421(b)(l)(B)(ii)  is  also  satisfied  because 
Rule  400-4-5-.04(2)  states,  "Coal  beds 
shall  not  by  hydraulically  fractured  in  a 
manner  that  allows  the  movement  of 
fluid  containing  any  contaminant  into  a 
USDW,  if  the  presence  of  that 
contaminant  may:  (a)  cause  a  violation 
of  any  applicable  primary  drinking 
water  regulation  under  40  CFR  part  141; 
or  (b)  otherwise  adversely  affect  the 
health  of  persons." 

(3)  Section  1421(b)(1)(C)  is  satisfied 
since  Rule  400— 4-5-. 04  includes 
inspection,  monitoring,  recordkeeping 
and  reporting  requirements.  The  State 
rule  provides  adequate  inspection  of  a 
hydraulic  fracturing  operation  in 
accordance  with  section  1421(b)(1)(C). 
The  last  sentence  of  Rule  400-4-5- 
.04(4)  states  that  "In  accordance  with 
Rule  40O-4-3-.01(2),  the  Supervisor 
may  send  a  duly  authorized 
representative  to  witness  the  fracturing 
operation."  Additionally,  Rule  400-4- 
5-.04(5)(c)(3),  which  covers  coal  beds  in 
the  depth  interval  300  to  749  feet  states 
that,  "A  representative  of  the  Board 
shall  conduct  a  field  recoimaissance 
within  a  V4-mile  radius  of  the  coalbed 
methane  gas  well  to  determine  the 
location  of  any  additional  fr^sh-water 
supply  wells  Uiat  may  not  be  identified 
in  the  previous  described  doctiments." 

The  rule  also  provides  for  adequate 
monitoring  of  fracturing  operations. 
Rule  400-4-5-.04(3)  states  that,  "the 
operator  shall  certify  in  writing  to  the 
Supervisor  that  the  proposed  fracturing 
operation  will  not  occur  in  a  USDW," 
and  provide  evidence  supporting  how 
the  determination  was  made.  Otherwise, 
if  the  proposed  fracturing  occurs  in  a 
USDW,  the  operator  shall  certify  in 
writing  to  the  Supervisor  that  the 
mixture  of  fluids  to  be  used  to 
hydraulically  fracture  the  coal  beds  does 
not  exceed  the  maximum  contaminant 
levels  contained  in  40  CFR  part  141, 
subpart  B  and  G.  EPA  believes  these 
requirements  of  the  Alabama  State  Rule 
adequately  fulfill  the  monitoring 
requirements  of  an  effective  State 
program. 

Ine  rule  provides  for  adequate 
reporting  requirements.  In  addition  to 
Rule  400-4-5-.04(3)  mentioned  above. 
Rule  400-4-5-.04(5)(a)(3)  requires  the 
submittal  of  Form  OGB-7,  Well  Record 
and  Completion  Report,  for  casing  and 
cementing  specifications.  U  the  coal  bed 
methane  gas  well  is  in  a  state  of 
completion  or  recompletion,  and  Form 
OGB-7  is  not  required  to  be  filed  with 
the  Board  prior  to  the  fracturing 
operation,  then  the  Supervisor  shall 
require  the  operator  to  submit  a 
wellbore  schematic  showing  the 
specifications  of  the  casing  and 
cementing  program. 
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The  rulealso-piovides  for  adequate 
recordkeeping.  Rule  400-4-5-.04{7) 
requires  that  operators  maintain  records 
until  such  time  that  the  coalbed 
methane  gas  well  has  been  plugged  for 
permanent  abandonment,  but  not  less 
than  three  (3)  years  following 
completion  of  the  fracturing  operation. 

(4)  Section  1421(b)(1)(D)  is  satisfied 
since  the  State's  Rule  and  Alabama's 
existing  UlC  Program  applies  to  all 
relevant  entities.  The  Alabama  Oil  and 
Gas  Board  has  the  authority  to  regulate 
operators  who  hydraulically  fracture 
coal  beds.  Rule  400-1-1.03(32)  defines 
operator  as  "any  person  who,  duly 
authorized,  is  in  charge  of  the 
development  of  a  lease  or  the^  operation 
of  a  producing  well,  and,  in  addition, 
for  the  purpose  of  assigning 
responsibility,  may  also  be  the  person 
indicated  as  operator  by  the  most 
current  records  of  the  Board."  Rule  400- 
1-1-03(34)  defines  person  as  "any 
natural  person,  firm,  corporation, 
association,  partnership,  joint  venture, 
receiver,  trustee,  guardian,  executor, 
administrator,  fiduciary,  representative 
of  any  kind,  or  any  other  group  acting 
as  a  unit,  and  the  plural  as  well  as  the 
singular  number."  Therefore,  this 
program  revision  applies  to 
underground  injection  by  Federal 
agencies  and  underground  injection  by 
any  other  person,  whether  or  not 
occurring  on  property  owned  or  leased 
by  the  United  States. 

(5)  Finally,  the  requirement  of  section 
1425  is  met  because  the  current  revision 
application  package  and  Rule  400-4-5- 
.04,  represents  an  effective  program 
imder  section  1425(a)  to  prevent 
underground  injection  which  endangers 
drinking  water  sources.  State  Rule  400- 
4-5-. 04  (2)  states.  "Coal  beds  shall  not 
be  hydraulically  fractured  in  a  manner 
that  £dlows  the  movement  of  fluid 
containing  any  contaminant  into  a 
USDW,  if  the  presence  of  that 
contaminant  may:  (a)  cause  a  violation 
of  any  applicable  primary  drinking 
water  regulation  under  40  CFR  part  141; 
or  (b)  otherwise  adversely  affect  the 
health  of  persons."  This  statement 
embodies  emd  is  consistent  with  the 
"endangerment"  standard  in  section 
1421(d)(2)  of  the  SDWA.  This  statement 
provides  the  basic  prohibition  against 
hydraulic  fracturing  which  endangers 
drinking  water  sources. 

The  State  has  also  adopted  a  number 
of  regulatory  provisions  preventing 
underground  injection  which  endangers 
drinking  water  sources.  State  Rule  400- 
4-5-.04{3)  states,  "The  operator  shall 
certify  in  writing  to  the  Supervisor  that 
the  proposed  fractiiring  operation  will 
not  occur  in  a  USDW.  Evidence  that 
supports  how  the  determination  was 


made  shall  accompany  such 
certification  and  be  acceptable  to  the 
Supervisor.  Otherwise,  the  operator 
shall  certify  in  writing  to  the  Supervisor 
that  the  mixture  of  fluids  to  be  used  to 
hydraulically  fractiu^  the  coal  beds  does 
not  exceed  the  maximum  contcuninant 
levels  contained  in  4b"GFR  part  141, 
subpart  B  and  G."  This  provision 
requires  a  certification  Uiat  fracturing 
fluids  will  not  be  injected  into  a  USDW 
or  establishes  specifications  for  the 
specifications  for  the  quality  of  the 
injectate  should  the  injection  occur  into 
the  USDW.  Specifically,  it  states  that  the 
injectate  must  meet  drinking  water 
standards.  Therefore,  EPA  concludes 
that  adequate  provisions  have  been 
established  to  prevent  endangerment 
from  hydraulic  fracturing  operations. 

State  Rule  400-4-5-.04(5){a)5  states, 
"A  geophysical  log,  or  gamma  ray  log, 
shall  be  evaluated  to  determine  the  type 
and  thickness  of  strata  overlying  the 
uppermost  coal  bed  to  be  fractured. 
Impervious  strata,  such  as  shale,  must 
overlie  the  uppermost  coal  bed  and  be 
of  sufficient  thickness  and  consistency 
to  serve  as  a  barrier  to  the  upward 
movement  of  fluids.  Otherwise,  a 
fracturing  proposal  will  be  denied." 
This  provision  will  ensure  that 
underground  injection  will  not  cause 
movement  of  fluids  from  the  fractiuing 
zone,  which  may  be  of  lesser  quality, 
into  upper  tmderground  sources  of 
drinking  water.  Should  injection  occur 
below  the  USDW,  where  injectate 
quality  will  not  be  addressed  by  400-4- 
5-.04(3),  this  provision  prohibits  the 
upward  movement  of  injectate  and  other 
formation  fluids  into  the  USDW.  The 
quality  (measured  as  total  dissolved 
solids)  ef  aquifers  in  the  formations 
where  hydraulic  fracturing  of  coal  beds 
occurs  generally  decreases  as  depth  of 
the  aquifer  increases  (Passion  et  al, 
1991;  Passion  and  Hinkle,  1997).  In 
other  words,  if  injection  does  not  occur 
in  a  USDW,  it  is  probably  below  the 
lowermost  USDW.  Therefore,  injection 
occurring  below  the  USDW  is  prevented 
irom  moving  upwards  into  the  USDW 
and  downward  movement  would  not  be 
towards  a  USDW.  EPA  concludes  that 
adequate  provisions  have  been 
established  to  prevent  endangerment 
from  movement  of  injection  fluids  and 
formation  fluids  into  a  USDW. 

Additional  protection  is  afforded 
because  operators  will  be  required  to 
follow  the  requirements  of  Rule  400-4- 
3-.02,  Casing  Requirements,  which  will 
be  evaluated  by  the  Supervisor  to  ensure 
compliance.  Hydraulic  fracturing  will 
not  be  allowed  unless  the  coalbed 
methane  well  is  constructed  in 
accordance  with  Rule  400-4-3.02.  Rule 
400-4-3.02  provides  requirements  to 


ensure  the  integrity  of  the  surface  casing 
and  provides  minimimi  criteria  for 
cased  hole  and  open-hole  completion  of 
coalbed  methane  wells.  In  accordance 
vdth  Rule  400-4-5.04(2).  "any  coalbed 
methane  gas  well  that  is  not  constructed 
in  accordance  with  Rule  400— 4-3-.02 
shall  not  be  allowed  to  produce  and 
may  be  required  to  be  immediately 
plugged  and  abandoned."  Therefore, 
EPA  concludes  that  adequate  provisions 
have  been  established  to  prevent 
endangerment  during  hydraulic 
fracturing  caused  by  well  integrity 
failure. 

Additionally,  a  Cement  Bond  Log 
shall  be  evaluated  for  coal  bed  proposals 
in  the  750-1000  feet  depth  range  and  is 
required  for  Coal  Bed  proposals  in  the 
300-749  feet  depth  range  to  ascertain 
the  top  of  cement  and  degree  of  bonding 
above  the  upper  most  coaJ  bed  to  be 
fractured.  Rule  4004-5-.04(5)(c)  also 
requires  that  records  of  fresh-water 
supply  wells  within  a  'A-mile  radius  of 
the  coal  bed  gas  well  shall  be  used  in 
delineating  the  construction  and 
completion  depth  of  such  supply  wells. 
A  field  reconnaissance  within  a  'A-mile 
radius  to  determine  the  location  of  any 
additional  &«sh-water  supply  wells 
shall  be  conducted  by  the  Board. 
Fracturing  operations  shall  not  be 
allowed  if  the  Sjipervisor  determines 
that  any  fresh-water  supply  well  located 
within  V4-mile  radius  of  the  coal  bed 
methane  gas  well  could  be  adversely 
impacted  in  a  manner  described  in  part 
400-4-5.04(2)  of  the  rule  as  a  result  of 
the  fracturing  operation.  All  of  these 
provisions  provide  additional 
assurances  that  underground  injection 
does  not  endanger  drinking  water 
sources. 

Rule  400-1-1.06,  referenced  in 
Alabama's  revision  package,  requires  . 
operators  to  allow  and  assist  State 
agents  in  making  any  and  all 
inspections  that  may  be  required  by  the 
Board.  The  agents  are  to  have  access  to 
all  records  and  shall  be  permitted  to 
come  upon  any  property  at  all  times  to 
make  such  inspections.  This  ensures  an 
adequate  surveillance  program  is  in 
place  to  determine  compliance  with  its 
requirements  of  Rule  400-4-5.04  and 
State  regulations  and  provides  an 
effective  means  to  enforce  against 
violators. 

EPA  concludes  that  Alabama's  UIC 
revision  application  satisfies  section 
1425(a)  which  requires  that  an 
approvable  State  program  represents  an 
effective  program  to  prevent 
underground  injection  which  endangers 
drinking  water  sources. 

At  the  public  hearing  EPA  will  accept 
comments  on  its  proposal  to  approve 
Alabama's  review  to  its  Class  U  UIC 
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Program  covering  hydraulic  firacturing. 
Copies  of  Federal  Register  outlining  this 
rule  will  be  available  at  the  public 
hearing  and  can  be  also  be  obtained  by 
contacting  Larry  Cole  at  EPA. 

n.  Regulatory  Impact 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

a.  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
commimities; 

b.  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

c.  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

d.  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

This  rule  does  not  meet  any  of  the 
conditions  described  above  and 
therefore,  is  not  a  "significant  regulatory 
action"  and  is  not  subject  to  OMB 
review.  The  rule  would  only  approve 
regulations  adopted  by  the  State  of 
Alabama  and  effective  as  a  matter  of 
State  law  and,  therefore,  would  not 
itself  adversely  affect  in  a  material  way 
any  of  the  activities  or  entities  referred 
to  in  the  Executive  Order. 

B.  Executive  Order  13045:  Children's 
Health  Protection 

Executive  Order  13045,  "Protection  of 
Children  from  Enviroiunental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997),  appUes  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  imder  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  plarmed  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 


This  rule  is  not  subject  to  E.0. 13045 
because  it  is  not  economically 
significant  as  defined  in  E.0. 12866,  and 
because  the  Agency  does  not  have 
'  reason  to  believe  the  environmental 
health  or  safety  risks  authorized  by  this 
action  impact  children.  The  rule  would 
merely  approve  regidations  adopted  by 
the  State  of  Alabama  and  effective  as  a 
matter  of  State  law  and  would  not  itself 
bring  about  any  changes  in 
enviroiunental  protection  in  the  State  of 
Alabama.  Therefore  it  would  not  present 
any  foreseeable  effect  on  children's 
health  and  well  being. 

C.  Paperwork  Reduction  Act 

EPA  has  determined  that  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  does  not  apply  to  this 
proposed  rule  since  no  information 
collection  requirements  would  be 
established  by  this  rule. 

D.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601  et  seq.,  as  amended 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA), 
EPA  generally  is  required  to  prepare  an 
initial  regidatory  flexibility  analysis 
describing  the  impact  of  the  regulatory 
action  on  small  entities  as  part  of  any 
proposed  rulemaking.  However,  imder 
section  605(b)  of  the  RFA,  if  EPA 
certifies  that  the  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities, 
EPA  is  not  required  to  prepare  an  initial 
regulatory  flexibility  analysis.  Piu-suant 
to  section  605(b)  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  605(b),  the 
Administrator  certifies  that  this 
proposed  nde  would  not  have  a 
significant  economic  impact  on  small 
entities. 

This  rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  because  the 
rule  would  not  create  any  new 
requirements  but  merely  approve 
regulations  adopted  by  the  State  of 
Alabama  and  effective  as  a  matter  of 
State  law.  Accordingly,  the  rule  would 
impose  no  additional  requirements  on 
small  entities  beyond  those  already 
imposed  under  Alabama  law  and, 
therefore,  would  have  no  economic 
impact  on  such  entities. 

E.  Executive  Orders  on  Federalism 

Under  Executive  Order  12875  (48  FR 
58093,  October  28, 1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 


governments.  If  the  mandate  is 
imfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget  a 
description  of  the  extent  of  the  EPA's 
prior  consultation  with  representatives 
of  affected  State,  local  and  tribal 
governments,  the  natiue  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  (Jrder  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  rule  would  not  create  a 
mandate  on  state,  local  or  tribal 
governments.  The  rule  would  not 
impose  any  enforceable  duties  on  these 
entities.  The  rule  would  merely  approve 
regulations  adopted  by  the  State  of 
Alabama  to  ensure  that  hydraulic 
fracturing  of  coal  bed  seams  in 
connection  with  methane  gas 
production  will  not  endanger 
undergroimd  soiuces  of  drinking  water. 

On  August  4, 1999,  President  Clinton 
issued  a  new  Executive  Order  on 
Federalism,  Executive  Order  13132,  (64 
FR  43255  (August  10, 1999)),  which  will 
take  effect  on  November  2, 1999.  In  the 
interim,  the  ciurent  Executive  Order 
12612.  (52  FR  41685  (October  30, 
1987)),  on  federalism  still  applies.  This 
rule  would  not  have  a  substantial  direct 
effect  on  States,  on  the  relationship- 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  12612, 
because  this  rule  would  affect  only  one 
State.  This  rule  would  simply  approve 
regulations  adopted  by  the  State  of 
Alabama  to  ensiue  that  hydraulic 
fractiuing  of  coal  bed  seams  in 
connection  with  methane  production 
will  not  endanger  imderground  soiuY:es 
of  drinking  water  and  make  such 
regulations  part  of  the  federally- 
approved  UIC  program  that  the  State  has 
volimtarily  chosen  to  operate. 

F.  Unfunded  Mandates  Reform  Act 

Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
federal  agencies  to  assess  die  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  govenunents  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
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result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
vvrritten  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  imiquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
imder  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this 
proposed  rule  does  not  contain  a  federal 
mandate  (imder  the  regulatory 
provisions  of  Title  n  of  UMRA)  for  state, 
local,  and  tribal  governments,  or  the 
private  sector.  Today's  nde  would 
merely  approve  requirements  already  in 
place  in  the  State  of  Alabama.  The  rule 
would  impose  no  additional  enforceable 
duty  on  any  state,  local  or  tribal 
govenmients  or  the  private  sector.  Thus, 
today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA.  EPA  has  also  determined 
that  this  rule  contains  no  regidatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  thus, 
today's  rule  is  not  subject  to  the 
requirements  of  section  203  of  UMRA. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Under  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA),  the  Agency  is  required  to 
use  voluntary  consensus  standards  in  its 
regulatory  and  prociuement  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluintary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 


sampling  procedures,  business 
practices,  etc.)  that  are  developed  or 
adopted  by  volimtary  consensus 
standard  bodies.  Where  available  and 
potentially  applicable  voluntary 
consensus  standards  are  not  used  by 
EPA,  the  Act  requires  the  Agency  to 
provide  Congress,  through  the  Office  of 
Management  and  Budget,  an 
explanation  of  the  reasons  for  not  using 
such  standards. 

EPA  does  not  believe  that  this 
proposed  nde  addresses  any  technical 
standards  subject  to  the  NTTAA. 

H.  Executive  Order  13084:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
1 3084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  proposed  rule  would  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

List  of  Subjects  in  40  CFR  Part  147 

Environmental  protection. 
Intergovernmental  relations.  Water 
supply. 

Dated:  October  14. 1999. 
John  H.  Hankinson,  Jr., 

Regional  Administrator,  Region  4. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  147  is  proposed 
to  be  amended  as  follows: 


PART  147— [AMENDED] 

1.  The  authority  citation  for  part  147 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300h;  and  42  U.S.C. 
6901  et  seq. 

Subpart  B— Alabama 

2.  Section  147.52  is  added  to  Subpart 
B  to  read  as  follows: 

§  1 47.52    State-Mlminist»r»d  program- 
Hydraulic  Fracturing  of  Coal  Beds. 

The  UIC  program  for  hydraulic 
fracturing  of  coal  beds  m  the  State  of 
Alabama,  except  those  on  Indian  lands, 
is  the  program  administered  by  the  State 
Oil  and  Gas  Board  of  Alabama, 
approved  by  EPA  pursuant  to  section 
1425  of  the  SDWA.  Notice  of  this 
approval  was  published  in  the  Federal 
Register  on  [date  of  final  rule];  the 
effective  date  of  this  program  is  30  days 
after  the  date  of  publication  of  the 
Notice  of  Approval.  This  program 
consists  of  the  following  elements,  as 
submitted  to  EPA  in  the  State's  program 
application: 

(a)  Incorporation  by  reference.  The 
requirements  set  forth  in  the  State 
regulations,  400-4-5-.04.  Protection  of 
Undergroimd  Sources  of  Drinking  Water 
during  the  Hydraulic  Fracturing  of  Coal 
Beds,  are  hereby  incorporated  by 
reference  and  made  a  part  of  the 
applicable  UIC  program  imder  the 
SDWA  for  the  State  of  Alabama.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 

Register  on in  accordance  with  5 

U.S.C.  552(a)  and  1  CFR  part  51. 

(b)  The  Memorandum  of  Agreement 
between  EPA  Region  4  and  the  Alabama 
Oil  and  Gas  Board  and  addendums 
signed  by  the  EPA  Regional 
Administrator. 

(c)  Statement  of  Legal  Authority. 
"Pursuant  to  my  authority  as  Attorney 
General  for  the  State  of  Alabama  and  for 
reasons  set  forth  in  this  statement,  I 
hereby  certify  that  in  my  opinion,  the 
laws  of  the  State  of  Alabama  provide  the 
State  Oil  and  Gas  Board  (hereinafter 
referred  to  as  "the  Board")  adequate 
authority  to  carry  out  an  Underground 
Injection  Program  for  the  control  of 
imderground  injection  activity  related  to 
the  hydraulic  fitictuiring  of  coal  beds." 
Opinion  by  Attorney  General  dated 
October  8, 1999. 

(d)  The  Program  Description  and  any 
other  materials  submitted  as  part  of  the 
application  or  as  supplements  thereto. 

[FR  Doc.  99-27516  Filed  10-18-99;  2:49  pm] 
BtLUNG  CODE  6S«fr-«0-l> 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart300 
[FRL-64e2-2] 

National  Priorltioa  List  for  Uncontrollad 
Haardous  Waste  Sitae,  Propoasd  Rule 
No.  30 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

summary:  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA"  or  "the  Act"),  requires  that 
the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
("NCP")  include  a  list  of  national 
priorities  among  the  known  releases  or 
threatened  releases  of  hazardous 
substances,  pollutants,  or  contaminants 
throughout  die  United  States.  The 
National  Priorities  List  ("NPL") 
constitutes  this  list.  The  NPL  is 
intended  primarily  to  guide  the 
Environmental  Protection  Agency 
("EPA"  or  "the  Agency")  in  determining 
which  sites  warrant  further 
investigation  to  assess  the  nature  and 
extent  of  public  health  and 
environmental  risks  associated  with  the 
site  and  to  determine  what  CERCLA- 
financed  remedial  action(s),  if  any,  may 
be  appropriate.  This  proposed  rule 
proposes  to  add  9  new  sites  to  the  NPL. 
All  of  the  sites  are  being  proposed  to  the 
General  Superfimd  Section  of  the  NPL. 
DATES:  Comments  regarding  any  of  these 
proposed  listings  must  be  submitted 
(postmarked)  on  or  before  December  21, 
1999. 

addresses:  By  Postal  Mail:  Mail 
original  and  three  copies  of  comments 
(no  facsimiles  or  tapes)  to  Docket 
Coordinator,  Headquarters;  U.S.  EPA; 
CERCLA  Docket  Office;  (Mail  Code 
5201G);  401  M  Street,  SW;  Washington, 
DC  20460;  703/603-9232. 

By  Express  Mail:  Send  original  and 
three  copies  of  comments  (no  facsimiles 
or  tapes)  to  Docket  Coordinator, 
Headquarters;  U.S.  EPA;  CERCLA 
Docket  Office;  1235  Jefferson  Davis 
Highway;  Crystal  Gateway  #1,  First 
Floor;  Arlington,  VA  22202. 

By  E-Mail:  Comments  in  ASCII  format 
only  may  be  mailed  directly  to 
superfund.docket@epa.gov.  E-mailed 
comments  must  be  followed  up  by  an 
original  and  three  copies  sent  by  mail  or 
express  mail. 

For  additional  Docket  addresses  and 
further  details  on  their  contents,  see 
section  n,  "Public  Review/Public 
Comment,"  of  the  SUPPLEMENTARY 
INFORMATION  (>ortion  of  this  preamble. 


FOR  FURTHER  INFORMATION  CONTACT: 
Yolanda  Singer,  phone  (703)  603-8835, 
State,  Tribal  and  Site  Identification 
Center,  Office  of  Emergency  and 
Remedial  Response  (Mail  Code  5204G), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW,  Washington,  DC, 
20460,  or  the  Superfund  Hotline,  Phone 
(800) 424-9346  or  (703) 412-9810  in  the 
Washington,  E)C,  metropolitan  area. 

SUPPLEMENTARY  INFORMATION: 
Talrfe  of  Contents 

I.  Background 

A.  What  are  CERCLA  and  SARA? 

B.  What  is  the  NCP? 

C.  What  is  the  National  Priorities  List 
(NPL)? 

D.  How  are  Sites  Listed  on  the  NPL? 

E.  What  Happens  to  Sites  on  the  NPL? 

F.  How  Are  Site  Boundaries  Defined? 

G.  How  Are  Sites  Removed  From  the  NPL? 
H.  Can  Portions  of  Sites  Be  Deleted  from 

the  NPL  as  They  Are  Cleaned  Up? 
I.  What  is  the  Construction  Completion  List 
(CCL)? 
n.  Public  Review/Public  Comment 

A.  Can  I  Review  the  Documents  Relevant' 
to  This  Proposed  Rule? 

B.  How  do  I  Access  the  Documents? 

C.  What  Documents  Are  Available  for 
Public  Review  at  the  Headquarters 
Docket? 

D.  What  Docimients  Are  Available  for 
Public  Review  at  the  Regional  Dockets? 

E.  How  Do  I  Submit  My  Comments? 

F.  What  Happens  to  My  Comments? 

G.  What  Should  I  Consider  When 
Preparing  My  Comments? 

H.  Can  I  Submit  Conunents  After  the 
Public  Conunent  Pedod  Is  Over? 

I.  Can  I  View  Public  Conunents  Submitted 
by  Others? 

J.  Can  I  Submit  Comments  Regarding  Sites 
Not  Currently  Proposed  to  the  NPL? 
ni.  Contents  of  This  Proposed  Rule 

A.  Proposed  Additions  to  the  NPL 

B.  Status  of  NPL 

IV.  Executive  Order  12866 

A.  What  is  Executive  Order  12866? 

B.  Is  This  Proposed  Rule  Subject  to 
Executive  Order  12866  Review? 

V.  Unfunded  Mandates 

A.  What  is  the  Unfunded  Mandates  Reform 
Act  (UMRA)? 

B.  Does  UMRA  Apply  to  This  Proposed 
Rule? 

VI.  Effect  on  Small  Businesses 

A.  What  is  the  Regulatory  Flexibility  Act? 

B.  Has  EPA  Conducted  a  Regulatory 
Flexibility  Analysis  for  This  Rule? 

Vn.  National  Technology  Transfer  and 
Advancement  Act 

A.  What  is  the  National  Technology 
Transfer  and  Advancement  Act? 

B.  Does  the  National  Technology  Transfer 
and  Advancement  Act  Apply  to  This 
Proposed  Rule? 

Vni.  Executive  Order  12898 

A.  What  is  Executive  Order  12898? 

B.  Does  Executive  Order  12898  Apply  to 
this  Proposed  Rule? 

IX.  Executive  Order  13045 
A.  What  is  Executive  Order  13045? 


B.  Does  Executive  Order  13045  Apply  to 
this  Proposed  Rule? 

X.  Paperwork  Reduction  Act 

A.  What  is  the  Paperwork  Reduction  Act? 

B.  Does  the  Paperwork  Reduction  Act 
Apply  to  this  Proposed  Rule? 

XI.  Executive  Orders  on  Federalism 
What  Are  The  Executive  Orders  on 

Federalism  and  Are  They  Applicable  to 
This  Proposed  Rule? 
Xn.  Executive  Order  13084 
What  is  Executive  Order  13084  and  Is  It 
Applicable  to  this  Proposed  Rule? 

I.  Background 

A.  What  Are  CERCLA  and  SARA? 

In  1980,  Congress  enacted  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  42  U.S.C.  9601-9675  ("CERCLA"  or 
"the  Act"),  in  response  to  the  dangers  of 
imcontroUed  releases  of  hazardous 
substances.  CERCLA  was  amended  on 
October  17, 1986,  by  the  Superfund 
Amendments  and  Reauthorization  Act 
("SARA"),  Public  Law  99-499,  100  StaL 
1B13  etseq. 

B.  What  Is  the  NCP? 

To  implement  CERCLA,  EPA 
promidgated  the  revised  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  ("NCP"),  40  CFR  part 
300,  on  July  16, 1982  (47  FR  31180), 
pursuant  to  CERCLA  section  105  and 
Executive  Order  12316  (46  FR  42237. 
August  20, 1981).  The  NCP  sets 
guidelines  and  procedures  for 
responding  to  releases  and  threatened 
releases  of  hazardous  substances, 
pollutants,  or  contaminants  under 
CERCLA.  EPA  has  revised  the  NCP  on 
several  occasions.  The  most  recent 
comprehensive  revision  was  on  March 
8, 1990  (55  FR  8666). 

As  required  imder  section 
105(a)(8)(A)  of  CERCLA,  the  NCP  also 
includes  "criteria  for  determining 
priorities  among  releases  or  threatened 
releases  throughout  the  United  States 
for  the  purpose  of  taking  remedial 
action  and,  to  the  extent  practicable, 
taking  into  account  the  potential 
urgency  of  such  action  for  the  purpose 
of  taking  removal  action."  "Removal" 
actions  are  defined  broadly  and  include 
a  wide  range  of  actions  taken  to  study, 
clean  up,  prevent  or  otherwise  address 
releases  and  threatened  releases  (42 
U.S.C.  9601(23)). 

C.  What  Is  the  National  Priorities  List 
(NPL)?  ' 

The  NPL  is  a  list  of  national  priorities 
among  the  known  or  threatened  releases 
of  hazardous  substances,  pollutants,  or 
contaminants  throughout  the  United 
States.  The  list,  which  is  appendix  B  of 
the  NCP  (40  CFR  part  300),  was  required 
under  section  105(a)(8)(B)  of  CERCLA, 
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as  amended  by  SARA,  section 
105(a)(8)(B)  defines  the  NPL  as  a  list  of 
"releases"  and  the  highest  priority 
"facilities"  and  requires  that  the  NPL  be 
revised  at  least  annually.  The  NPL  is 
intended  primarily  to  guide  EPA  in 
determining  which  sites  warrant  further 
investigation  to  assess  the  natiue  and 
extent  of  public  health  and 
environmental  risks  associated  with  a 
release  of  hazardous  substances.  The 
NPL  is  only  of  limited  significance, 
however,  as  it  does  not  assign  liability 
to  any  party  or  to  the  owner  of  any 
specific  property.  Neither  does  placing 
-a  site  on  the  NPL  mean  that  any 
remedial  or  removal  action  necessarily 
need  be  taken.  See  Report  of  the  Senate 
Committee  on  Environment  and  Public 
Works,  Senate  Rep.  No.  96-848,  96th 
Cong.,  2d  Sess.  60  (1980),  48  FR  40659 
(September  8, 1983). 

For  purposes  of  listing,  the  NPL 
includes  two  sections,  one  of  sites  that 
are  generally  evaluated  and  cleaned  up 
by  EPA  (the  "General  Superfund 
Section"),  and  one  of  sites  that  are 
owned  or  operated  by  other  Federal 
agencies  (the  "Federal  Facilities 
Section").  With  respect  to  sites  in  the 
federal  Facilities  section,  these  sites  are 
generally  being  addressed  by  other 
Federal  agencies.  Under  Executive 
Order  12580  (52  FR  2923,  January  29, 
1987)  and  CERCLA  section  120,  each 
Federal  agency  is  responsible  for 
carrying  out  most  response  actions  at 
facilities  under  its  own  jurisdiction, 
custody,  or  control,  although  EPA  is 
responsible  for  preparing  an  HRS  score 
and  determining  whether  the  facility  is 
placed  on  the  NPL.  EPA  generally  is  not 
the  lead  agency  at  Federal  Facilities 
Section  sites,  and  its  role  at  such  sites 
is  accordingly  less  extensive  than  at 
other  sites. 

D.  How  Are  Sites  Listed  on  the  NPL? 

There  are  three  mechanisms  for 
placing  sites  on  the  NPL  for  possible 
remedial  action  (see  40  CFR  300.425(c) 
of  the  NCP):  (1)  A  site  may  be  included 
on  the  NPL  if  it  scores  sufficiently  high 
on  the  Hazard  Ranking  System  ("HRS"), 
which  EPA  promulgated  as  a  appendix 
A  of  the  NCP  (40  CFR  part  300).  The 
HRS  serves  as  a  screening  device  to 
evaluate  the  relative  potential  of 
uncontrolled  hazardous  substances  to 
pose  a  threat  to  human  health  or  the 
enviromnent.  On  December  14, 1990  (55 
FR  51532),  EPA  promulgated  revisions 
to  the  HRS  partly  in  response  to 
CERCLA  section  105(c),  added  by 
SARA.  The  revised  HRS  evaluates  four 
pathways:  Ground  water,  surface  water, 
soil  exposure,  and  air.  As  a  matter  of 
Agency  policy,  those  sites  that  score 
28.50  or  greater  on  the  HRS  are  eligible 


for  the  NPL;  (2)  Each  Slate  may 
designate  a  single  site  as  its  top  priority 
to  be  listed  on  the  NPL,  regardless  of  the 
HRS  score.  This  mechanism,  provided 
by  the  NCP  at  40  CFR  300.425(c)(2) 
requires  that,  to  the  extent  practicable, 
the  NPL  include  within  the  100  highest 
priorities,  one  facility  designated  by 
each  State  representing  the  greatest 
danger  to  public  health,  welfare,  or  the 
environment  among  known  facilities  in 
the  State  (see  42  U.S.C.  9605(a)(8)(B)); 
(3)  The  third  mechanism  for  listing, 
included  in  the  NCP  at  40  CFR 
300.425(c)(3),  allows  certain  sites  to  be 
listed  regardless  of  their  HRS  score,  if 
all  of  the  following  conditions  are  met: 

•  The  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  of  the 
U.S.  Public  Health  Service  has  issued  a 
health  advisory  that  recommends 
dissociation  of  individuals  from  the 
release. 

•  EPA  determines  that  the  release 
poses  a  significant  threat  to  public 
health. 

•  EPA  anticipates  that  it  will  be  more 
cost-effective  to  use  its  remedial 
authority  than  to  use  its  removal 
authority  to  respond  to  the  release. 

EPA  promulgated  an  original  NPL  of 
406  sites  on  September  8.  1983  (48  FR 
40658).  The  NPL  has  been  expanded 
since  then,  most  recently  on  September 
17,  1999  (64  FR  50459). 

E.  What  Happens  to  Sites  on  the  NPL? 

A  site  may  undergo  remedial  action 
financed  by  the  Trust  Fund  established 
imder  CERCLA  (commonly  referred  to 
as  the  "Superfund")  only  after  it  is 
placed  on  the  NPL,  as  provided  in  the 
NCP  at  40  CFR  300.425(b)(1). 
("Remedial  actions"  are  those 
"consistent  with  permanent  remedy, 
taken  instead  of  or  in  addition  to 
removal  actions.  *  *  *"  42  U.S.C. 
9601(24).)  However,  under  40  CFR 
300.425(b)(2)  placing  a  site  on  the  NPL 
"does  not  imply  that  monies  will  be 
expended."  EPA  may  pursue  other 
appropriate  authorities  to  remedy  the 
releases,  including  enforcement  action 
imder  CERCLA  and  other  laws. 

F.  How  Are  Site  Boundaries  Defined? 

The  NPL  does  not  describe  releases  in 
precise  geographical  terms;  it  would  be 
neither  feasible  nor  consistent  with  the 
limited  purpose  of  the  NPL  (to  identify 
releases  that  are  priorities  for  further 
evaluation),  for  it  to  do  so. 

Although  a  CERCLA  "facility"  is 
broadly  defined  to  include  any  area 
where  a  hazardous  substance  release  has 
"come  to  be  located"  (CERCLA  section 
101(9)),  the  listing  process  itself  is  not 
intended  to  define  or  reflect  the 
boundaries  of  such  facilities  or  releases. 


Of  course,  HRS  data  (if  the  HRS  is  used 
to  list  a  site)  upon  which  the  NPL 
placement  was  based  will,  to  some 
extent,  describe  the  release(s)  at  issue. 
That  is,  the  NPL  site  would  include  all 
releases  evaluated  as  part  of  that  HRS 
analysis. 

when  a  site  is  listed,  the  approach 
generally  used  to  describe  the  relevant 
release(s)  is  to  delineate  a  geographical 
area  (usually  the  area  within  an 
installation  or  plant  boundaries)  and 
identify  the  site  by  reference  to  that 
area.  As  a  legal  matter,  the  site  is  not 
coextensive  with  that  area,  and  the 
boundaries  of  the  installation  or  plant 
are  not  the  "boundaries"  of  the  site. 
Rather,  the  site  consists  of  all 
contaminated  areas  within  the  area  used 
to  identify  the  site,  as  well  as  any  other 
location  to  which  contamination  from 
that  area  has  come  to  be  located,  or  from 
which  that  contamination  came. 

In  other  words,  while  geographic 
terras  are  often  used  to  designate  the  site 
(e.g.,  the  "Jones  Co.  plant  site")  in  terms 
of  the  property  owned  by  a  particular 
party,  the  site  properly  uinderstood  is 
not  limited  to  that  property  (e.g.,  it  may 
extend  beyond  the  property  due  to 
contaminant  migration),  and  conversely 
may  not  occupy  the  full  extent  of  the 
property  (e.g.,  where  there  are 
uncontaminated  parts  of  the  identified 
property,  they  may  not  be,  strictly 
speaking,  part  of  the  "site").  The  "site" 
is  thus  neither  equal  to  nor  confined  by 
the  boundaries  of  any  specific  property 
that  may  give  the  site  its  name,  and  the 
name  itself  should  not  be  read  to  imply 
that  this  site  is  coextensive  with  the 
entire  area  within  the  property 
boundary  of  the  installation  or  plant. 
The  precise  nature  and  extent  of  the  site 
are  typically  not  known  at  the  time  of 
listing.  Also,  the  site  name  is  merely 
used  to  help  identify  the  geographic 
location  of  the  contamination.  For 
example,  the  "Jones  Co.  plant  site," 
does  not  imply  that  the  Junes  company 
is  responsible  for  the  contamination 
located  on  the  plant  site. 

EPA  regulations  provide  that  the 
"nature  and  extent  of  the  probelm 
presented  by  the  release"  will  be 
determined  by  a  Remedial  Investigation/ 
Feasibility  Study  ("RI/FS")  as  more 
information  is  developed  on  site 
contamination  (40  CFR  300.5).  During 
the  RI/FS  process,  the  release  may  be 
found  to  be  larger  or  smaller  than  was 
originally  thought,  as  more  is  learned 
about  the  source(s)  and  the  migration  of 
the  contamination.  However,  ti^s 
inquiry  focuses  on  an  evaluation  of  tiie 
threat  posed;  the  boundaries  of  the 
release  need  not  be  exactly  defined. 
Moreover,  it  generally  is  impossible  to 
discover  the  full  extent  of  where  the 
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contamination  "has  come  to  be  located" 
before  all  necessary  studies  and 
remedial  work  are  completed  at  a  site. 
Indeed,  the  boundaries  of  the 
contamination  can  be  expected  to 
change  over  time.  Thus,  in  most  cases, 
it  may  be  impossible  to  describe  the 
boimdaries  of  a  release  with  absolute 
certainty. 

Further,  as  noted  above,  NPL  listing 
does  not  assign  liability  to  any  party  or 
to  the  owner  of  any  specific  property. 
Thus,  if  a  party  does  not  believe  it  is 
liable  for  releases  on  discrete  parcels  of 
property,  supporting  information  can  be 
submitted  to  the  Agency  at  any  time 
after  a  party  receives  notice  it  is  a 
potentially  responsible  party. 

For  these  reasons,  the  NPL  need  not 
be  amended  as  further  research  reveals 
more  information  about  the  location  of 
the  contamination  or  release. 

G.  How  Are  Sites  Removed  From  the 
NPL? 

EPA  may  delete  sites  from  the  NPL 
where  no  further  response  is 
appropriate  under  Superfund,  as 
explained  in  the  NCP  at  40  CFR 
300.425(e).  This  section  also  provides 
that  EPA  shall  consult  with  states  on 
proposed  deletions  and  shall  consider 
whether  any  of  the  following  criteria 
have  been  met:  (i)  Responsible  parties  or 
other  persons  have  implemented  all 
appropriate  response  actions  reqiiired; 
(ii)  All  appropriate  Superfund-financed 
response  has  been  implemented  and  no 
further  response  action  is  required;  or 
(iii)  The  remedial  investigation  has 
shown  the  release  poses  no  significant 
threat  to  public  health  or  the 
environment,  and  taking  of  remedial 
measures  is  not  appropriate.  As  of 
October  12, 1999,  the  Agency  has 
deleted  201  sites  from  the  NPL. 

H.  Can  Portions  of  Sites  Be  Deleted 
From  the  NPL  as  They  Are  Qeaned  Up? 

In  November  1995,  EPA  initiated  a 
new  policy  to  delete  portions  of  NPL 
sites  where  cleanup  is  complete  (60  FR 
55465,  November  1, 1995).  Total  site 
cleanup  may  take  many  years,  while 
portions  of  the  site  may  have  been 
cleaned  up  and  available  for  productive 
use.  As  of  October  12, 1999,  EPA  has 
deleted  portions  of  16  sites. 

/.  What  Is  the  Construction  Completion 
UstlCCL)? 

EPA  also  has  developed  an  NPL 
construction  completion  list  ("CCL")  to 
simplify  its  system  of  categorizing  sites 
and  to  better  communicate  the 
successful  completion  of  cleanup 
activities  (58  FR  12142,  March  2, 1993). 
Inclusion  of  a  site  on  the  CCL  has  no 
legal  significance. 


Sites  qualify  for  the  CCL  when:  (1) 
Any  necessary  physical  construction  is 
complete,  wheUier  or  not  final  cleanup 
levels  or  other  requirements  have  been 
achieved;  (2)  EPA  has  determined  that 
the  response  action  should  be  limited  to 
measures  that  do  not  involve 
construction  (e.g.,  institutional 
controls);  or  (3)  The  site  qualifies  for 
deletion  from  the  NPL. 

Of  the  201  sites  that  have  been 
deleted  from  the  NPL,  192  sites  were 
deleted  because  they  have  been  cleaned 
up  (the  other  ^  sites  were  deleted  based 
on  deferral  to  other  authorities  and  are 
not  considered  cleaned  up).  As  of 
October  12, 1999,  there  are  a  total  of  670 
sites  on  the  CCL.  This  total  includes  the 
192  deleted  sites.  For  the  most  up-to- 
date  information  on  the  CCL,  see  EPA's 
Internet  site  at  http://www.epa.gov/ 
superfund. 

n.  Public  Review/Public  Comment 

A.  Can  I  Review  the  Documents 
Relevant  to  This  Proposed  Rule? 

Yes,  documents  that  form  the  basis  for 
EPA's  evaluation  and  scoring  of  the  sites 
in  this  rule  are  contained  in  dockets 
located  both  at  EPA  Headquarters  in 
Washington,  DC  and  in  the  Regional 
offices. 

B.  How  Do  I  Access  the  Documents? 

You  may  view  the  docimients,  by 
appointment  only,  in  the  Headquarters 
or  the  Regional  dockets  after  the 
appearance  of  this  proposed  rule.  The 
hours  of  operation  for  the  Headquarters 
docket  are  bora.  9  a.m.  to  4  p.m., 
Monday  through  Friday  excluding 
Federal  holidays.  Please  contact  the 
Regional  dockets  for  hours. 

Following  is  the  contact  information 
for  the  EPA  Headquarters  docket: 
Docket  Coordinator,  Headquarters,  U.S. 
EPA  CERCLA  Docket  Office,  Crystal 
Gateway  #1, 1st  Floor,  1235  Jefferson 
Davis  Highway,  Arlington,  VA  22202, 
703/603-9232.  (Please  note  this  is  a 
visiting  address  only.  Mail  comments  to 
EPA  Headquarters  as  detailed  at  the 
beginning  of  this  preamble.) 

The  contact  information  for  the 
Regional  dockets  is  as  follows: 
Barbara  Callahan,  Region  1  (CT,  ME, 
MA,  NH,  RI,  VT),  U.S.  EPA,  Records 
Center,  Mailcode  HSC,  One  Congress 
Street,  Suite  1100,  Boston,  MA 
02114-2023; 617/918-1356 
Ben  Conetta,  Region  2  (NJ,  NY,  PR,  VI), 
U.S.  EPA,  290  Broadway,  New  York, 
NY  10007-1866;  212/637-4435 
Dawn  Shellenberger  (GCI),  Region  3 
(DE,  DC,  MD,  PA,  VA,  WV),  U.S.  EPA, 
Library,  1650  Arch  Street,  Mailcode 
3PM52,  Philadelphia,  PA  19103;  215/ 
814-5364. 


Joellen  O'Neill,  Region  4  (AL,  FL,  GA, 
KY,  MS,  NC,  SC,  TN),  U.S.  EPA,  61 
Forsyth  Street,  SW,  9th  floor,  Atlanta. 
GA  30303;  404/562-8127. 
Region  5  (IL,  IN.  MI,  MN,  OH,  WI),  U.S. 
EPA,  Records  Center,  Waste 
Management  Division  7-J,  Metcalfe 
Federal  Building,  77  West  Jackson 
Boulevard,  Chicago,  IL  60604;  312/ 
886-7570. 
Brenda  Cook,  Region  6  (AR,  LA,  NM, 
OK,  TX),  U.S.  EPA,  1445  Ross 
Avenue,  Mailcode  6SF-RA,  Dallas, 
TX  75202-2733; 214/665-7436. 
Carole  Long,  Region  7  (lA,  KS,  MO,  NE), 
U.S.  EPA,  901  North  5th  Street, 
Kansas  City,  KS  66101;  913/551-7224. 
David  Williams,  Region  8  (CO,  MT,  ND, 
SD,  UT,  WY),  U.S.  EPA,  999  18th 
Street,  Suite  500,  Mailcode  8EPR-SA, 
Denver,  CO  80202-2466;  303/312- 
6757. 
Carolyn  Douglas,  Region  9  (AZ,  CA,  HI, 
NV,  AS,  GU),  U.S.  EPA,  75  Hawthorne 
Street,  San  Francisco,  CA  94105;  415/ 
744-2343. 
David  Bennett.  Region  IQ  (AK,  ID,  OR. 
WA),  U.S.  EPA,  11th  Floor,  1200  6th 
Avenue,  Mail  Stop  ECL-115,  Seattle, 
WA  98101;  206/553-2103. 
You  may  also  request  copies  frt>m 
EPA  Headquarters  or  the  Regional 
dockets.  An  informal  request,  rather 
than  a  formal  written  request  under  the 
Freedom  of  Information  Act,  should  be 
the  ordinary  procedure  for  obtaining 
copies  of  any  of  these  docimients. 

C.  What  Documents  Are  Available  for 
Public  Review  at  the  Headquarters 
Docket? 

The  Headquarters  docket  for  this  rule 
contains:  HRS  score  sheets  for  the 
proposed  site;  a  Documentation  Record 
for  the  site  describing  the  information 
used  to  compute  the  score;  information 
for  any  site  affected  by  particular 
statutory  requirements  or  EPA  listing 
policies;  and  a  list  of  documents 
referenced  in  the  Documentation 
Record. 

D.  What  Documents  Are  Available  for 
Public  Review  at  the  Regional  Dockets? 

The  Regional  dockets  for  this  rule 
contain  all  of  the  information  in  the 
Headquarters  docket,  plus,  the  actual 
reference  docimients  containing  the  data 
principally  relied  upon  and  cited  by 
EPA  in  calculating  or  evaluating  the 
HRS  score  for  the  sites.  These  reference 
documents  are  available  only  in  the 
Regional  dockets. 

E.  How  Do  I  Submit  My  Comments? 

Comments  must  be  submitted  to  EPA 
Headquarters  as  detailed  at  the 
begiiming  of  this  preamble  in  the 
ADDRESSES  section.  Please  note  that  the 
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addresses  differ  according  to  method  of 
delivery.  There  are  two  different 
addresses  that  depend  on  whether 
comments  are  sent  by  express  mail  or  by 
postal  mail. 

F.  What  Happens  to  My  Comments? 

EPA  considers  all  comments  received 
during  the  comment  period.  Significant 
comments  will  be  addressed  in  a 
support  document  that  EPA  will  publish 
conourently  with  the  Federal  Register 
document  if,  and  when,  the  site  is  listed 
on  the  NPL. 

G.  What  Should  I  Consider  When 
Preparing  My  Comments? 

Comments  that  include  complex  or 
voluminous  reports,  or  materials 
prepared  for  purposes  other  than  HRS 
scoring,  should  point  out  the  specific 
information  that  EPA  should  consider 
and  how  it  affects  individual  HRS  factor 
values  or  other  listing  criteria 
[Northside  Sanitary  Landfill  v.  Thomas, 
849  F.2d  1516  (D.C.  Cir.  1988)).  EPA 
will  not  address  voluminous  comments 
that  are  not  specifically  cited  by  page 
number  and  referenced  to  the  HRS  or 
other  listing  criteria.  EPA  will  not 
address  comments  imless  they  indicate 
which  component  of  the  HRS 
documentation  record  or  what 
particular  point  in  EPA's  stated 
eligibility  criteria  is  at  issue. 

H.  Can  I  Submit  Comments  After  the 
Public  Comment  Period  Is  Over? 

Generally,  EPA  will  not  respond  to 
late  comments.  EPA  can  only  guarantee 
that  it  will  consider  those  comments 
postmarked  by  the  close  of  the  formal 
comment  period.  EPA  has  a  policy  of 
not  dela)dng  a  final  listing  decision 
solely  to  accommodate  consideration  of 
late  comments. 

/.  Can  /  View  Public  Comments 
Submitted  by  Others? 

During  the  comment  period, 
comments  are  placed  in  the 
Headquarters  docket  and  are  available  to 
the  public  on  an  "as  received"  basis.  A 
complete  set  of  comments  will  be 
available  for  viewing  in  the  Regional 
docket  approximately  one  week  after  the 
formal  comment  period  closes. 

/.  Can  I  Submit  Comments  Regarding 
Sites  Not  Currently  Proposed  to  the 
NPL? 

In  certain  instances,  interested  parties 
have  written  to  EPA  concerning  sites 
which  were  not  at  that  time  proposed  to 
the  NPL.  If  those  sites  are  later  proposed 
to  the  NPL,  parties  should  review  their 
earlier  concerns  and,  if  still  appropriate, 
resubmit  those  concerns  for 
consideration  diuing  the  formal 


comment  period.  Site-specific 
correspondence  received  prior  to  the 
period  of  formal  proposal  and  comment 
will  not  generally  be  included  in  the 
docket. 

m.  Contents  ofThis  Proposed  Rule 

A.  Proposed  Additions  to  the  NPL 

With  today's  proposed  rule,  EPA  is 
proposing  to  add  9  new  sites  to  the  NPL; 
all  to  the  General  Superfund  Section  of 
the  NPL.  The  sites  are  being  proposed 
based  on  HRS  scores  of  28.50  or  above. 
The  sites  being  proposed  in  this  rule  are 
presented  in  Table  1  which  follows  this 
preamble. 

B.  Status  of  NPL 

A  final  rule  published  elsewhere  in 
today's  Federal  Register  finalizes  10 
sites  to  the  NPL;  resulting  in  an  NPL  of 
1,221  final  sites;  1,062  in  the  General 
Superfund  Section  and  159  in  the 
Federal  Facilities  Section.  With  this 
proposal  of  9  new  sites,  there  are  now 
57  sites  proposed  and  awaiting  final 
agency  action,  52  in  the  General 
Superfund  Section  and  5  in  the  Federal 
Facilities  Section.  Final  and  proposed 
sites  now  total  1,278.  (These  numbers 
reflect  the  status  of  sites  as  of  October 
12, 1999.  Sites  deletions  may  affect 
these  numbers  at  time  of  publication  in 
the  Federal  Register.) 

IV.  Executive  Order  12866 

A.  What  Is  Executive  Order  12866? 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4, 1993))  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  OKfB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  t)roductivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  commimities;  (2J  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 


B.  Is  This  Proposed  Rule  Subject  to 
Executive  Order  12866  Review? 

No,  the  Office  of  Management  and 
Budget  (OMB)  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

V.  Unfunded  Mandates 

A.  What  Is  the  Unfiinded  Mandates 
Reform  Act  (UMRA)? 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4,  establishes  requirements  for 
Federal  Agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
^nd  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before  EPA 
promulgates  a  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  vfiih  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affiect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  govenunents  on  compliance  with 
the  regulatory  requirements. 

B.  Does  UMRA  Apply  to  This  Proposed 
Rule? 

No,  EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments  in  the  aggregate,  or 
by  the  private  sector  in  any  one  year. 
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This  rule  will  not  impose  any  federal 
intergovernmental  mandate  because  it 
imposes  no  enforceable  duty  upon  State, 
tribal  or  local  governments.  Listing  a 
site  on  the  NPL  does  not  itself  impose 
any  costs.  Listing  does  not  mean  that 
EPA  necessarily  will  undertake 
remedial  action.  Nor  does  listing  require 
any  action  by  a  private  party  or 
determine  liability  for  response  costs. 
Costs  that  arise  out  of  site  responses 
residt  from  site-specific  decisions 
regarding  what  actions  to  take,  not 
directly  from  the  act  of  listing  a  site  on 
the  NPL. 

For  the  same  reasons,  EPA  also  has 
determined  that  this  rule  contains  no 
regiilatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  In  addition,  as  discussed 
above,  the  private  sector  is  not  expected 
to  incur  costs  exceeding  $100  million. 
EPA  has  fulfilled  the  requirement  for 
antdysis  under  the  Unfunded  Mandates 
Reform  Act. 

VI.  Effisct  on  Small  Businesses 

A.  What  Is  the  Regulatory  Flexibility 
Act? 

Pursuant  to  the  Regidatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996)  whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  miist  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e.,  small  btisinesses,  small 
organizations,  and  small  governmental 
jiirisdictions).  However,  no  regulatory 
flexibihty  analysis  is  required  if  the 
head  of  an  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  nvunber  of  small 
entities.  SBREFA  amended  the 
Regulatory  Flexibility  Act  to  require 
Federal  agencies  to  provide  a  statement 
of  the  factual  basis  for  certifying  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities. 

B.  Has  EPA  Conducted  a  Regulatory 
Flexibility  Analysis  for  This  Rule? 

No.  While  this  rule  proposes  to  revise 
the  NPL,  an  NPL  revision  is  not  a 
typical  regulatory  change  since  it  does 
not  automatically  impose  costs.  As 
stated  above,  adding  sites  to  the  NPL 
does  not  in  itself  require  any  action  by 
any  party,  nor  does  it  determine  the 
liability  of  any  party  for  the  cost  of 
cleanup  at  the  site.  Fiuther,  no 
identifiable  groups  are  affected  as  a 
whole.  As  a  consequence,  impacts  on 
any  group  are  hard  to  predict.  A  site's 


inclusion  on  the  NPL  could  increase  the 
likelihood  of  adverse  impacts  on 
responsible  parties  (in  the  form  of 
cleanup  costs),  but  at  this  time  EPA 
cannot  identify  the  potentially  affected 
businesses  or  estimate  the  number  of 
small  businesses  that  might  also  be 
affected. 

The  Agency  does  expect  that  placing 
the  sites  in  this  proposed  rule  on  the 
NPL  could  significantly  affect  certain 
industries,  or  firms  within  industries, 
that  have  caused  a  proportionately  high 
percentage  of  waste  site  problems. 
However,  EPA  does  not  expect  the 
listing  of  these  sites  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses. 

In  any  case,  economic  impacts  would 
occur  only  through  enforcement  and 
cost-recovery  actions,  which  EPA  takes 
at  its  discretion  on  a  site-by-site  basis. 
EPA  considers  many  Actors  when 
determining  enforcement  actions, 
including  not  only  a  firm's  contribution 
to  the  problem,  but  also  its  ability  to 
pay.  The  impacts  (frt>m  cost  recovery) 
on  small  governments  and  nonprofit 
organizations  would  be  determined  on  a 
similar  case-by-case  bsisis. 

For  the  foregoing  reasons,  I  hereby 
certify  that  this  proposed  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore,  this 
proposed  regulation  does  not  require  a 
regulatory  flexibility  analysis. 

Vn.  National  Technology  Transfer  and 
Advancement  Act 

A.  What  Is  the  National  Technology 
Transfer  and  Advancement  Act? 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  272  note), 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Volimtary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

B.  Does  the  National  Technology 
Transfer  and  Advancement  Act  Apply 
to  This  Proposed  Rule? 

No.  This  proposed  rulemaking  does 
not  involve  technical  standards. 


Therefore,  EPA  did  not  consider  the  use 
of  any  voluntary  consensus  standards. 

Vm.  ExecutlTe  Order  12898 

A.  What  is  Executive  Order  12898? 

Under  Executive  Order  12898, 
"Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations,"  as  well  as  tiirough  EPA's 
April  1995,  "Environmental  Justice 
Strategy,  OSWER  Environmental  Justice 
Task  Force  Action  Agenda  Report,"  and 
National  Environmental  Justice 
Advisory  Council,  EPA  has  undertaken 
to  incorporate  environmental  justice 
into  its  policies  and  programs.  EPA  is 
committed  to  addressing  environmental 
justice  concerns,  and  is  assuming  a 
leadership  role  in  environmental  justice 
initiatives  to  enhance  environmental 
quality  for  all  residents  of  the  United 
States.  The  Agency's  goals  are  to  ensiue 
that  no  segment  of  the  population, 
regardless  of  race,  color,  national  origin, 
or  income,  bears  disproportionately 
high  and  adverse  human  health  and 
environmental  effects  as  a  result  of 
EPA's  policies,  programs,  and  activities, 
and  all  people  live  in  clean  and 
sustainable  commimities. 

B.  Does  Executive  Order  12898  Apply  to 
This  Proposed  Rule? 

No.  While  this  rule  proposes  to  revise 
the  NPL,  no  action  will  result  from  this 
proposal  that  will  have 
disproportionately  high  and  adverse 
human  health  and  environmental  effects 
on  any  segment  of  the  population. 

K.  Executive  Order  13045 

A.  What  Is  Executive  Order  13045? 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  imder  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

B.  Does  Executive  Order  13045  Apply  to 
This  Proposed  Rule? 

This  proposed  nde  is  not  subject  to 
E.O.  13045  because  it  is  not  an 
economically  significant  rule  as  defined 
by  E.0. 12866,  and  because  the  Agency 


does  not  ha 
environmei 
addressed  t 
a  dispropoT 
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does  not  have  reason  to  believe  the 
environmental  health  or  safety  risks 
addressed  by  this  proposed  nile  present 
a  disproportionate  risk  to  children. 

X.  Paperwork  Reduction  Act 

A.  What  Is  the  Paperwork  Reduction 
Act? 

According  to  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
that  requires  OMB  approval  under  the 
PRA,  unless  it  has  been  approved  by 
OMB  and  displays  a  currently  valid 
OMB  control  niunber.  The  OMB  control 
numbers  for  EPA's  regulations,  after 
initial  display  in  the  preamble  of  the 
final  rules,  are  listed  in  40  CFR  part  9. 
The  information  collection  requirements 
related  to  this  action  have  already  been 
approved  by  OMB  pursuant  to  the  PRA 
under  OMB  control  number  2070-0012 
(EPA  ICR  No.  574). 

B.  Does  the  Paperwork  Reduction  Act 
Apply  to  This  Proposed  Rule? 

No.  EPA  has  determined  that  the  PRA 
does  not  apply  because  this  rule  does 
not  contain  any  information  collection 
reqiurements  that  require  approval  of 
the  OMB. 

XI.  Executive  Orders  on  Federalism 

What  Are  The  Executive  Orders  on 
Federalism  and  Are  They  Applicable  to 
This  Proposed  Rule? 

Under  Executive  Order  12875.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 


EPA  complies  by  consulting,  Executive  ' 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  any  written  commimications 
fi-om  the  governments,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
State,  local  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

This  proposed  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  proposed  nde  does 
not  impose  any  enforceable  duties  on 
these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  proposed  rule. 

On  August  4, 1999,  President  Clinton 
issued  a  new  executive  order  on 
federalism.  Executive  Order  13132,  (64 
FR  43255  (August  10, 1999),)  which  will 
take  effect  on  November  2, 1999.  In  the 
interim,  the  current  Executive  Order 
12612  (52  FR  41685  (October  30, 1987),) 
on  federalism  still  applies.  This 
proposed  rule  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  12612.  This  proposed 
rule  will  not  result  in  the  imposition  of 
any  additional  requirements  on  any 
State,  local  governments  or  other 
political  subdivisions  within  any  State. 
Accordingly,  the  requirements  of 


section  6(c)  of  Executive  Order  12612  do 
not  apply  to  this  proposed  rule. 

Xn.  Executive  Order  13084 

What  is  Executive  Order  13084  and  Is  It 
Applicable  to  this  Proposed  Rule? 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
imiquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  commimities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
simmiary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  imiquely  affect  their 
communities." 

This  proposed  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments  because  it  does  not 
significantly  or  imiquely  affect  their 
communities.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  proposed  rule. 


Table  1.— National  Priorities  List  Proposed  Rule  No.  30,  General  Superfund  Section 


state 


Site  name 


City/county 


CA 

FL. 

LA 

NY 

NY 

PR 

Rl  . 

SC 

UT 


Leviathan  Mine  

Trans  Circuit,  Inc .•... 

Marion  Pressure  Treating 

Jackson  Steel 

Lawrence  Aviation  Industries,  Inc 

Scorpio  Recycling,  Inc 

Gentredale  Manor  Restoration  Project 

Macalloy  Corporation 

Intermountain  Waste  Oil  Refinery  


Alpine  County. 

Lake  Park. 

Marlon. 

Mineola/North  Hempstead. 

Port  Jefferson  Station. 

Candeleria  Ward. 

North  Providence. 

North  Charleston. 

Bountiful. 


Number  of  Sites  Proposed  to  General  Superfund  Section:  9. 


List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection,  Air 
pollution  control.  Chemicals,  Hazardous 
substances,  Hazardous  waste. 


Intergovernmental  relations.  Natural 
resources.  Oil  pollution.  Penalties, 
Reporting  and  recordkeeping 


requirements.  Superfund,  Water 
pollution  control.  Water  supply. 

Authority:  33  U.S.C.  1321(c)(2):  42  U.S.C. 
9601-9657:  E.G.  12777.  56  FR  54757.  3  CFR. 
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1991  Comp..  p.  351;  E.O.  12580.  52  FR  2923. 
3  CFR.  1987  Comp.,  p.  193. 
Dated:  October  15. 1999. 
Timothy  Fields,  Jr.. 

Assistant  Administrator,  Office  of  Solid  Waste 
and  Emergency  Response. 
(PR  Doc.  99-27538  Filed  10-21-99;  8:45  am] 
MLLMO  CODE  SMO-«0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  710 
[OPPTS-«2053A;  FRL-4388-1] 
RIN2070-AC61 

tSCA  Invantory  Update  Rula 
Amandmanta;  Extanakm  of  Comment 
Period 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  extension  of 
comi^nt  period. 

summary:  EPA  is  extending  the 
comment  period  for  the  proposed  rule  to 
amend  the  TSCA  Inventory  Update  Rule 
(lUR)  published  on  August  26,  1999.  hi 
response  to  several  requests,  the 
comment  period  is  being  extended  by  60' 
days  imtil  December  24. 1999.  The 
comment  period  for  the  proposed  rule 
was  scheduled  to  close  on  October  25, 
1999.  Under  section  8(a)  of  the  Toxic 
Substances  Control  Act  (TSCA).  EPA 
currently  requires  manufacturers 
(including  importers)  of  certain 
chemical  substances  and  mixtiues  on 
the  TSCA  Chemical  Substances 
Inventory  to  report  current  data 
regarding  production  volume,  plant  site 
information,  and  site-limited  status.  The 
proposed  rule  requires  the  reporting  of 
additional  data  that  would  assist  EPA  in 
evaluating  potential  exposures  and  risks 
resulting  from  industrial  chemical 
operations  and  commercial  and 
consumer  uses  of  chemical  substances. 
The  proposed  rule  also  modifies 
reporting  and  recordkeeping 
requirements,  removes  one  reporting 
exemption  and  creates  others,  and 
modifies  confidential  business 
information  (CBI)  reporting  and 
retention  procedures.  Information  from 
the  proposed  lUR  Amendments  will 
help  both  EPA  and  the  public  better 
identify  and  mitigate  potential 
exposures  and  risks  associated  with 
TSCA  chemicals. 

DATES:  Comments,  identified  by  docket 
control  number  OPPTS-82053.  must  be 
received  by  EPA  on  or  before  December 
24. 1999. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 


instructions  for  each  method  as 
provided  in  Unit  III.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA.  it  is 
imperative  that  you  identify  docket 
control  number  OPPTS-82053  in  the 
subject  line  of  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact.  Christine 
M.  Augustyniak,  Associate  Director, 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460;  telephone:  (202)  554-1404, 
TDD:  (202)  554-0551;  e-mail:  TSCA- 
Hotline@epa.gov. 

For  technical  information  contact 
Susan  Krueger,  Project  Manager, 
Economics,  Exposiue  and  Technology 
Division  (7406),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460;  telephone:  (202) 
260-1713,  fax:  (202)  260-1661;  e-mail: 
krueger.susan@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Does  this  Action  Apply  to  Ma? 

You  may  be  potentially  affected  by 
this  action  if  you  manufacture  or  import 
chemical  substances  and  mixtures 
currently  subject  to  reporting  under  the 
Inventory  Update  Rule  (lUR)  at  40  CFR 
part  710  or  manufacture  or  import 
inorganic  chemical  substances.  In  the 
past,  processors  of  chemiced  substances 
have  not  been  required  to  comply  with 
the  requirements  at  40  CFR  part  710. 
The  proposed  amendments  do  not 
change  the  status  of  processors  under 
the  regulations  at  40  CFR  part  710. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Examples  of 

Category 

NAICS 

Potentially  Reg- 
ulated Persons 

Chemical 

325, 

Chemical  man- 

manufactur- 

32411 

ufacturers  (in- 

ers and  im- 

cluding im- 

porters 

porters)  cur- 
rently subject 
to  lUR  report- 
ing 

Chemical  man- 
ufacturers (in- 
cluding im- 
porters) of  in- 
organic 
chemical  sub- 
stances 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 


regulated  by  this  action.  Other  types  of 
entities  not  listed  above  could  also  be 
affected.  The  North  American  Industrial 
Classification  System  (NAICS)  codes 
have  been  provided  to  assist  you  and 
others  in  determining  whether  or  not 
this  action  applies  to  certain  entities.  To 
determine  whether  you  or  your  business 
is  affected  by  this  action,  you  should 
carefully  examine  the  applicability 
provisions  in  40  CFR  part  710.  If  you 
Rave  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  technical 
person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

n.  How  Can  I  Get  Additional 
Information  or  Copies  of  this  Document 
or  Other  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
various  support  documents  firom  the 
EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  docimient  under 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  "Federal  Register"  listings  at  http:/ 
/www.epa.gov/fedrgstr/. 

In  addition,  electronic  copies  of  this 
document  and  various  support 
documents  may  be  accessed  at  http:// 
www.epa.gov/opptintr/iuramend. 

2.Jn  person.  The  Agency  has 
established  ah  official  record  for  this 
action  imder  docket  control  number 
OPPTS-82053.  The  official  record 
consists  of  the  dociunents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  CBI.  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  docimients.  The  public  version  of - 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
Rm.  NE-B607,  Waterside  Mall,  401  M 
St.,  SW.,  Washington,  DC.  The  Center  is 
open  fi'om  noon  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Center  is  (202)  260-7099. 

m.  How  and  to  Whom  Do  I  Submit 
Comments? 

As  described  in  Unit  I.C.  of  the 
proposed  rule  published  in  the  Federal 
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Register  of  August  26, 1999  (40  FR 
46772)  (FRL-6097-4),  you  may  submit 
comments  through  the  mail,  in  person, 
or  electronically.  Please  follow  the 
instructions  in  the  proposed  rule.  Do 
not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  docket  control 
number  OPPTS-82053  in  the  subject 
line  of  the  first  page  of  your 
correspondence. 

IV.  How  Should  I  Handle  CBI 
Informatioii  That  I  Want  to  Submit  to 
the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  in  response  to  this 
dociunent  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  technical  person 
identified  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

V.  What  Should  I  Consider  As  I  Prepare 
My  Comments  for  EPA? 

EPA  invites  you  to  provide  your 
views  on  the  various  options  proposed, 
new  approaches  EPA  has  not 
considered,  the  potential  impacts  of  the 
various  options  (including  possible 
unintended  consequences),  and  any 
data  or  information  that  you  would  like 
the  Agency  to  consider  during  the 
development  of  the  final  action.  You    _ 
may  find  the  following  suggestions 
helpful  for  preparing  your  comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Tell  us  what  you  support,  as  well 
as  what  you  disagree  with. 

6.  Provide  specific  examples  to 
illustrate  yoiu*  concerns. 

7.  Offer  alternative  ways  to  improve 
the  proposed  nde  or  collection  activity. 


8.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
docimient. 

9.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  provide  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  yoiu' 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation,  and  the  appropriate  EPAor 
OMB  ICR  number. 

VI.  What  Action  is  EPA  Taking? 

EPA  is  extending  the  comment  period 
for  EPA's  August  26, 1999  proposed  rule 
(64  FR  46772)  to  add  exposure  related 
information  requirements,  alter  CBI 
reporting  and  retention  procedures, 
revise  reporting  thresholds  and 
exemptions,  and  make  other  revisions. 
EPA  proposed  these  changes  piu-suant 
to  its  authority  imder  TSCA  section  8(a). 

Vn.  Do  Any  Regulatory  Assessment 
Requirements  Apply  to  this  Action? 

No.  This  action  is  not  a  rulemaking, 
it  merely  extends  the  date  by  which 
public  comments  on  a  proposed  rule 
must  be  submitted  to  EPA  on  a 
proposed  rule  that  previously  published 
in  the  Federal  Register  of  August  26, 
1999  (64  FR  46772).  For  information 
about  the  applicability  of  the  regulatory 
assessment  requirements  to  the 
proposed  rule,  please  refer  to  the 
discussion  in  Unit  XI.  of  that  document. 

List  of  Subjects  in  40  CFR  Part  710 

Environmental  protection.  Chemicals, 
Hazardous  materials.  Reporting  and 
recordkeeping  requirements. 

Dated:  October  7, 1999. 

William  H.  Sanders  m. 

Director,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  99-27678  Filed  10-21-99;  8:45  am] 

BIlllNG  CODE  6560-60-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Doctot  No.  99-292;  FCC  99-257] 

Broadcast  Services;  Radio  Stations, 
Television  Stations 

agency:  Federal  Communications 

Conunission. 

ACTION:  Notice  of  proposed  rule  making. 

summary:  This  document  solicits 
comment  the  establishment  of  a  "Class 
A"  Low  Power  Television  (LPTV) 
service  that  would  afford  some  measure 
of  "primary"  station  status  to  qualifying 
stations  that  woidd  provide  them  with 


a  degree  of  protection  against  channel 

displacement. 

DATES:  Comments  are  due  December  21, 

1999  and  Reply  Comments  are  due 

January  20,  2000. 

ADDRESSES:  Federal  Communications 
Commission.  445  12th  Street,  S.W., 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Larson,  Associate  Biu^au  Chief 
(Engineering),  Mass  Media  Bureau 
(202)418-2600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making  in  MM  Docket 
No.  99-292,  FCC  99-257.  adopted 
September  22, 1999,  and  released 
September  29, 1999.  The  complete  text 
of  this  Notice  of  Proposed  Rule  Making 
is  available  for  inspection  and  copying 
diu-ing  normal  business  hours  in  the 
FCC  Dockets  Branch  (Room  TW-A306), 
445  12th  Street,  S.W.,  Washington,  D.C. 
The  complete  text  of  this  Notice  of 
Proposed  Rule  Making  may  also  be 
purchased  from  the  Conunission's  copy 
contractor.  International  Transcription 
Services  (202)857-3800.  1231  20th 
Street,  N.W.,  Washington.  D.C.  20036. 

Synopsis  of  Notice  of  Proposed  Rule 
Making 

I.  Introduction 

1.  By  this  document  we  consider 
additional  interference  protections  for 
certain  stations  in  the  Low  Power 
Television  (LPTV)  service '.  At  this 
stage,  we  believe  it  is  appropriate  to 
consider  the  creation  of  a  new  "Class  A" 
LPTV  service  that  would  afford  some 
measure  of  "primary"  status  to 
qualifying  stations.  The  stability  this 
status  could  provide  to  these  stations 
would  enhance  their  ability  to  furnish 
valuable  service  to  their  communities, 
including  locally  produced 


'  The  Low  Power  Television  Service  (Subpart  G 
of  Part  74  of  the  Commission's  Rules)  primarily 
consists  of  low  power  television  (LPTV)  stations 
and  television  translator  stations.  LPTV  stations 
may  retransmit  the  programs  of  full  service 
television  stations  and  may  originate  programming. 
A  TV  translator  station  rebroadcasts  the  programs 
and  signals  of  a  television  broadcast  station  and 
may  originate  emergency  warnings  of  imminent 
danger  and,  additionally,  not  more  than  thirty- 
seconds  per  hour  of  public  service  announcements 
and  material  seeking  or  acknowledging  financial 
support  deemed  necessary  to  the  continued 
operation  of  the  station.  Stations  in  the  low  power 
television  service  are  authorized  with  "secondary" 
frequency  use  status  and,  as  such,  may  not  cause 
interference  to.  and  must  accept  interference  from 
full  service  television  stations  and  other  primary 
services.  Additionally,  as  the  name  suggests.  LPTV 
service  stations  have  lower  authorized  power  levels 
than  full  service  stations.  However,  unlike  full 
service  stations,  they  are  not  restricted  to  operating 
on  a  channel  specified  in  a  table  of  allotments. 
Also,  they  are  not  subject  to  numerous  rules 
applicable  to  full  service  stations. 
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pmgramming.  Additionally,  it  could 
augment  their  capacity  to  obtain 
financing,  to  engage  in  the  long-term 
planning  necessary  to  support  the 
continuation  of  this  service,  and  to  enter 
the  world  of  digital  television.  A  Class 
A  service  could  help  to  preserve  LPTV 
stations  that,  in  some  cases,  are  a 
commimity's  only  local  television 
station.  It  could  also  preserve  and 
enhance  the  increased  broadcast 
ownership  diversity  resulting  from  the 
LPTV  service,  including  significant 
opportimities  for  minorities,  women 
and  small  businesses. 

2.  The  dociunent  responds  to  a 
petition  for  rule  making  filed  by  the 
Commimity  Broadcasters  Association 
(CBA).2  CBA  urges  the  Commission  to 
secure  a  permanent  spectrum  home  for 
low  power  television  (LPTV)  stations 
that  provide  substantial  amoimts  of 
locally  produced  programming  to  their 
communities,  thereby  avoiding 
disruption  or  even  elimination  of 
service  due  to  the  emergence  of  digital 
television  (DTV)  and  other  new  primary 
services.^  The  document  seeks 
comments  on  creation  of  a  form  of 
primary  status  for  qualifying  stations 
and  on  the  appropriate  regidatory 
framework  for  a  Class  A  television 
service. 

n.  Background 

A.  The  Low  Power  Television  Service 

3.  The  Commission  created  the  low 
power  television  service  in  ISSZ."*  In  so 
doing,  it  noted  that  the  first  of  its 
"decision  criteria"  had  been  the  "public 
need  for  program  diversity." '  Fiuther,  it 
acknowledged  the  potential  for  these 
stations  to  provide  local  program  service 
and  concluded  that  the  very  nature  of 
the  service  made  it  likely  that  LPTV 
stations  would  have  to  be  very  "directly 


^The  petition  was  filed  on  September  30, 1997, 
and  amended  on  Match  18, 1998.  On  April  21, 

1998,  the  Commission  gave  public  notice  of  the 
filing  of  the  petition  and  amendment  (RM-9260) 
and  sought  public  comment.  Public  Notice  (No. 
82996),  "Petition  for  Rulemaking  Filed  for  "Class 
A"  TV  Service"  (RM-9260).  April  21,  1998. 

'On  February  2, 1999,  legislation  was  introduced 
in  the  U.S.  House  of  Representatives  by 
Representative  Norwood  (R-GA),  et  ai,  the 
"Community  Broadcasters  Protection  Act  of  1999" 
(H.R.  486),  proposing  a  primary  Class  A  service  for 
qualifying  LPTV  stations.  On  April  13. 1999,  a 
hearing  was  held  before  the  House  Subcommittee 
on  Telecommunications,  Trade  and  Consumer 
Protection  on  "The  Regulatory  Classification  of 
Low-Power  Television  Stations."  On  August  5, 

1999,  the  "Community  Broadcasters  Protection  Act 
of  1999"  (S.  1547]  was  introduced  in  the  U.S. 
Senate  by  Senator  Bums  (R-MT).  et  al.  The 
legislative  proposals  are  similar  in  many  respects  to 
the  CBA  petition  and  different  in  others. 

'Report  and  Order  in  BC  Docket  No.  78-253,  51 
R.  R.  2d  476  (1982). 

'  Id.  at  484,  see  also  Notice  of  Inquiry  in  BC 
Docket  78-253,  68  FCC  2d  1525,  1536  (1978). 


responsive"  to  the  interests  of  local 
consumers.*  Moreover,  it  deduced  that 
the  relatively  low  construction  cost  and 
small  coverage  area  of  LPTV  stations 
suited  them  to  programming  to  smaller 
communities  and  discrete  groups  in 
larger  communities.^ 

4.  The  Commission,  however,  also 
recognized  that  important  spectrum 
utilization  issues  were  present. 
Accordingly,  it  created  LPTV  as  a 
"secondary  spectrum  priority"  service 
whose  members  "may  not  cause 
objectionable  interfierence  to  existing 
full  service  stations,  and  *  *  *  must 
yield  to  facilities  increases  of  existing 
full  service  stations  or  to  new  full 
service  stations  where  interference 
occurs."* 

5.  Since  its  inception,  and 
notwithstanding  its  limitations,  the 
LPTV  service  has  grown  and  is 
providing  significant  television  service 
to  diverse  audiences  throughout  the 
country.  CurrenUy,  there  are  some  2,200 
licensed  LPTV  stations  in 
approximately  1000  communities,^ 
operating  in  all  50  states.  Commenters 
on  the  CBA  petition  point  out  that  LPTV 
stations  provide  a  valuable  service. 
They  say  that,  due  to  their  very  nature, 
LPTV  stations  can  be  fit  into  areas 
where  a  higher  power  station  cannot  be 
accommodated  in  the  Table  of 
Allotments  ">  and,  in  many  cases,  are 
the  only  television  station  in  an  area 
providing  local  news,  weather  and 
public  affairs  programming." 
Additionally,  even  in  well-served 
markets,  LPTV  stations  can  and  do 
provide  service  to  the  residents  of 
discrete  geographical  communities 
within  those  markets.'^  Commenters  say 
that  many  stations  air  programming, 
often  locally  produced,  to  residents  of 
specific  ethnic,  racial  and  interest 
communities  within  the  larger  area. 


«/(/.  at  484-485. 

'W.  at  485. 

*ld.  at  486;  see  also  id.  at  n.  23.  "(Because)  it  is 
integral  to  the  concept  of  a  secondary  service  that 
it  yield  to  a  mutually  exclusive  primary  service,  we 
shall  not  take  low  power  stations  into  account  in 
authorizing  full  service  stations,  and  we  urge  low 
power  applicants  to  consider  this  fact  when  they 
Select  channels." 

^Public  Notice,  "Broadcast  Station  Totals  as  [of] 
August  12,  1999." 

■"See,  e.g..  comments  of  AirWaves,  Inc.  at  1.  All 
references  to  comments  and  reply  comments 
periain  to  comments  filed  in  response  to  Public 
Notice  (No.  82996). 

■ '  Comments  of  Free  Life  Ministries,  Inc.  at  1. 

<  2  In  its  comments,  D  Lindsey  Communications 
notes  that  its  LPTV  station  is  the  only  station 
providing  local  news  for  residents  of  Temecula  and 
Murrietta.  CA,  both  of  which  are  within  the  Los 
Angeles  DMA.  Comments  of  D  Lindsey 
Communications  At  1.  See  also  comments  of  Engle 
Broadcasting  at  1-2. 


including  airing  programming  in  foreign 
languages. '3 

6.  The  LPTV  service  has  also 
significantly  increased  the  diversity  of 
broadcast  station  ownership.  Stations 
are  operated  by  such  diverse  entities  as 
community  groups,  schools  and 
colleges,  religious  organizations,  radio 
and  TV  broadcasters,  and  a  wide  variety 
of  small  businesses.  The  service  has 
provided  first-time  ownership 
opportunities  for  minorities  and 
women.  '* 

7.  The  low  power  television  service 
also  includes  television  translator 
stations,  which  rebroadcast  the 
programs  of  full  service  TV  stations. 
Ciurently,  there  are  approximately  4,900 
licensed  TV  translators; "  most  operate 
in  the  western  mountainous  regions  of 
the  coimtry.  Translators  deliver  free     * 
over-the-air  television  service,  mostly  to 
rural  commimities  that  cannot  directly 
receive  the  nearest  TV  stations  because 
of  distance  or  intervening  terrain 
obstructions.  They  also  provide  "fill-in" 
service  to  terrain-obstructed  areas 
within  a  full  service  station's  service 
area. 

8.  The  pursuit  of  other  compelling 
public  interest  goals  may  negatively 
affect  the  service  of  LPTV  stations  in 
certain  commtmities.  >^  Specifically,  to 
facilitate  the  transition  from  analog  to 
digital  television,  the  Commission  has 
provided  a  second  channel  for  each  full 
service  television  licensee  in  the 
coimtry  that  will  be  used  for  digital 
broadcasting  during  the  period  of 
conversion  to  an  all-digital  broadcast 
service. '^  At  the  same  time,  the  amoimt 
of  radio  frequency  spectrum  allocated  to 
broadcast  television  is  being  reduced.'* 


"  See,  e.g.,  comments  of  Community 
Broadcasting  Company  of  San  Diego  at  2;  comments 
of  Hispanic  Broadcasters  of  AZ,  Inc.  at  1;  Channel 
19  TV  Corp.  at  2;  comments  of  ZGS  Broadcast 
Holdings,  Inc.  at  1 ,  comments  of  National  Minority 
T.V.,  Inc  at  1;  comments  of  Liberty  University,  Inc. 
at  2;  comments  of  Debra  Goodworth,  Turnpike 
Television  at  1-2. 

'<  First  Report  and  Order  in  MM  Docket  No.  93- 
114,  9  FCC  Red  2555,  59  FR  31552,  June  20  1994. 

"Public  Notice,  "Broadcast  Station  Totals  as  [of] 
August  12,  1999." 

'*TV  translator  stations  may  be  affected  to  a 
lesser  extent,  given  that  most  are  distantly  located 
from  full  service  stations  or  are  terrain-shielded 
from  them.  For  instance,  in  the  DTV  proceeding  the 
Commission  estimated  that  approximately  55  to  65 
percent  of  existing  LPTV  stations  and  80  to  90 
percent  of  all  TV  translators  would  be  able  to 
continue  to  operate  and  that  operations  in  or  near 
major  urban  areas  would  be  most  affected.  Sixth 
Further  Notice  of  Proposed  Rule  Making,  MM 
Docket  No.  87-268, 11  FCC  Red  10968,  61  FR 
43209,  August  21, 1996. 

"There  are  ciurently  1,599  such  stations,  both 
VHF  and  UHF,  commercial  and  noncommercial. 
Public  Notice,  "Broadcast  Station  Totals  as  [sic] 
August  12, 1999." 

"  See  Section  3004  of  the  Balanced  Budget  Act 
of  1997,  Public  Law  105-33,  111  Stat.  251, 


B.  Current  s 
Station  Dis 
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The  conversion  will  eventually 
accommodate  more  television  stations 
in  the  reduced  spectrum.  In  the 
meantime,  however,  nimierous  LPTV 
stations  will  be  displaced.'^  Many  will 
have  to  find  new  channels;  some  will  be 
unable  to  do  so  and  will  have  to  cease 
operating.20  As  we  have  stated,  revisions 
to  the  DTV  Table  to  protect  or  otherwise 
accommodate  LPTV  stations  "would,  by 
their  very  nature,  pose  restrictions  on 
our  choice  of  allotments  for  full  service 
DTV  stations."  21 

B.  Current  Measures  To  Ameliorate 
Station  Displacement 

9.  In  recognition  of  the  severe 
consequences  the  transition  to  digital 
television  will  have  on  many  stations  in 
the  LPTV  service,  the  Commission  took 
a  number  of  steps  intended  to 
ameliorate  those  consequences.  Despite 
all  of  the  measiu«s  that  we  have  taken 
to  mitigate  the  impact  of  the  DTV 
transition  on  stations  in  the  LPTV 
service  that  transition  will  have 
significant  adverse  effects  on  many 
stations,  primarily  LPTV  stations 
operating  in  urban  areas  where  there  are 
few,  if  any,  available  replacement 
channels.  Although  we  have  previously 
rejected  pleas  by  low  power  advocates 
to  grant  them  fiUl  primary  status,  we 
have  not  explored  the  option  of  granting 
something  less  than  full  primary  status, 
such  as  the  Class  A  status  suggested  by 


approved  August  5, 1997;  see  also  Report  and  Order 
in  ET  Docket  No.  97-157  12  FCC  Red  22953, 63  FR 
06669,  February  10, 1998;  see  also  Sixth  Report  and 
Order  in  MM  Docket  No.  87-268, 12  FCC  Red 
14588.  62  FR  26684.  May  14,  1997,  recon.  granted 
in  part,  denied  in  part  Memorandum  Opinion  and 
Order  on  Reconsideration  of  the  Sixth  Report  and 
Order  in  MM  Docket  No.  87-268, 13  FCC  Red  7418, 
63  FR  13546,  Marcli  20, 1998,  second  recon.  granted 
in  part,  denied  in  ptirt  Second  Memorandum 
Opinion  and  Order  on  Reconsideration  of  the  Fifth 
and  Sixth  Report  and  Orders  in  MM  Docket  No.  87- 
268, 64  FR  4322.  January  28, 1999. 

■^For  example,  approximately  260  LPTV  stations 
operate  on  a  channel  from  channel  60-69  and  are 
required  by  law  to  vacate  these  channels  by  the  end 
of  the  DTV  transition  period  or  earlier  if  they  cause 
interference  to  primary  services  using  these 
channels. 

^  As  an  indication  of  the  extent  of  potential 
displacement,  on  June  1, 1998,  548  LPTV  stations 
and  472  television  broadcast  translator  stations  filed 
"displacement  relief'  applications  for  operation  on 
a  di^erent  channel.  Of  these  303  applications  were 
filed  by  stations  on  channels  60-69.  These 
consisted  of  116  LPTV  and  187  translator 
applications.  Over  280  applications  in  over  100 
groups  were  mutually  exclusive  and  the  parties 
were  given  time  in  which  to  try  and  resolve  their 
situations.  As  a  result,  the  number  of  mutually 
exclusive  applications  has  been  reduced  to  98  in  40 
groups.  Since  then,  we  have  received  other 
displacement  relief  applications,  bringing  the  total 
received  to  814  LPTV  and  772  TV  translator 
applications;  about  750  of  the  displacement  relief 
applications  have  been  granted. 

^'  Memorandum,  Opinion  and  Order  on 
Reconsideration  of  the  Sixth  Report  and  Order  in 
MM  Docket  No.  87-268.  supra  at  7462. 


CBA.  As  we  noted  above,  the  greater 
stability  that  Class  A  status  could 
provide  such  stations,  many  of  which 
are  small  businesses,  may  enable  them 
to  make  long  term  commitments  to 
continuation  of  service,  expansion  of 
service  (including  digital  operations), 
station  upgrades  and  program 
production  and  purchases.  Moreover, 
the  comments  filed  in  response  to  the 
CBA  petition  indicate  that  such  status 
would  be  of  tremendous  benefit  in 
obtaining  the  financial  backing 
necessary  to  these  ends.  Finally,  such 
status  could  remove  the  cloud  over 
qualifying  LPTV  service  stations  that, 
even  if  they  were  to  weather  the  DTV 
transition  and  possible  displacement, 
they  could  be  displaced  or  eliminated  at 
any  time  by  additional  DTV  stations  by 
new  entrants  or  by  future  primary 
services.  On  the  other  hand.  Class  A 
stations  need  not  threaten  the 
conversion  to  DTV  because  their  "less 
than  full"  primary  status  could  be 
tailored  with  appropriate  safeguards. 
Accordingly,  we  herein  consider 
whether  and  how  to  craft  a  Class  A 
service  with  some  measure  of  primary 
status  for  qualifying  stations,  and  we 
seek  comment  in  this  regard. 

C.  The  CBA  Petition 

10.  On  September  30, 1997,  the 
Community  Broadcasters  Association 
filed  a  Petition  for  Rule  Making 
requesting  that  Part  73,  Subpart  E  of  the 
Commission's  Rules  be  amended  to 
create  a  Class  A  low  power  television 
service  that  would  afford  primary 
protection  status  to  the  members  of  the 
Class;  the  petition  was  amended  on 
March  18, 1998.22  cBA  proposed  that 
Class  A  stations  be  regulated  as 
television  broadcast  stations,  except  for 
rules  related  to  station  power  or  the 
manner  in  which  the  stations  were 
initially  authorized  as  LPTV  stations. 2-'' 
Initial  applications  to  attain  Class  A 
status  would  have  to  be  filed  within  one 
year  of  the  effective  date  of  the  rules  for 
the  new  service.  These  applications 
would  be  considered  minor  change 
applications,  not  subject  to  the  filing  of 
competing  applications.  They  could  not 
propose  a  channel  change  or  facilities 
changes  that  would  extend  a  station's 
currently  protected  service  area.  Under 


^  All  references  to  proposed  Part  73  amendments, 
unless  otherwise  specified,  are  to  the  amended 
rules  as  set  forth  in  Appendix  A  to  the  March  18, 
1998.  "Amendment  to  Petition  for  Rule  Making." 

^'  For  example.  Class  A  stations  would  not  be 
confined  to  use  of  channels  designated  in  the 
analog  or  digital  TV  allotment  tables,  nor  would 
they  be  subject  to  analog  full  service  TV  minimum 
distance  separations,  certain  DTV  technical 
application  evaluation  criteria,  or  the  Commission's 
multiple  ownership  and  cross  ownership 
restrictions. 


the  proposal,  an  applicant  would  be 
required:  (1)  To  demonstrate  that  for  the 
period  of  3  months  immediately 
preceding  submission  of  the 
application,  its  LPTV  station  compUed 
with  the  minimimi  operating  schedule 
for  TV  broadcast  stations  (47  CFR 
73.1740)  and  broadcast  not  less  than  3 
hours  in  each  calendar  week  of  locally 
produced  programming,  (2)  to  show  that 
the  Class  A  station  would  not  cause 
interference  within  the  Grade  B  contour 
of  any  television  station  operating  on  a 
channel  specified  in  the  TV  Table  of 
Allotments  (47  CFR  73.606(b))  or  the 
DTV  Table  of  Allotments  (47  CFR 
73.622(b))  as  of  the  date  of  filing  of  the 
Class  A  application  or  within  the 
protected  contour  of  any  prior- 
authorized  LPTV  or  TV  translator 
station,  (3)  to  certify  that  on  and  after 
the  filing  of  the  application  that  its 
station  operated  and  would  continue  to 
operate  in  compliance  with  the 
pertinent  regulations  of  Part  73.  Class  A 
stations  woiild  be  protected  from 
interference  within  their  principal 
service  contours,  could  apply  for  a 
change  of  channel  to  resolve 
interference  conflicts  without  being 
subject  to  competing  applications,  could 
seek  interference-free  operations  at 
certain  higher  levels  of  effective 
radiated  power  ("ERP")  than  now 
permitted  in  the  LPTV  service,  and 
could  apply  to  convert  to  digital 
operation  on  their  existing  channels  or 
seek  authorization  on  an  additional 
channel  for  this  purpose  where 
interference  standards  could  be  met. 

11.  On  August  27, 1998.  CBA  filed  a 
"Report  of  Ex  Parte  Commimication" 
[ex  parte  letter)  indicating  that,  as  a 
resiilt  of  conversations  with  Mass  Media 
Bureau  personnel,  it  would  clarify  some 
parts  of  its  proposal.  Principally.  CBA 
clarified  that  Class  A  television  stations 
should  not  be  permitted  to  cause 
interference  with  DTV  stations  within 
service  areas  that  replicate  their  NTSC 
service  areas,  even  if  DTV  stations  were 
to  commence  operation  at  less  than  the 
allotted  transmission  parameters;  that 
the  protected  service  area  for  Class  A 
stations  be  defined  in  the  same  manner 
as  that  for  LPTV  stations  (section 
74.707(a)  of  the  Commission's  Rules)  or 
the  equivalent  coverage  for  digital 
operations;  that  its  proposal  to  exempt 
Class  A  stations  from  section  73.622  of 
the  Commission's  Rules  was  intended  to 
permit  stations  to  operate  digitally 
without  being  limited  to  channels  listed 
in  the  DTV  Allotment  Table  (other  parts 
of  that  rule,  such  as  computations  of 
distance,  might  be  applicable  to  Class 
A.) 
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D.  Comments  on  the  CBA  Petition 

12.  Mora  than  sixty  comments  were 
filed  in  response  to  the  CBA's 
rulemaking  petition.  A  large  majority  of 
the  commenters  favored  the  creation  of 
a  Class  A  service,  pointing  to  the  service 
LPTV  stations  now  provide,  especially 
local  programming,  as  well  as 
programming  designed  for  niche 
markets  and  racial  and  ethnic 
minorities. 

m.  Discuasion 

13.  We  seek  comment  on  whether  and 
how  to  create  a  Class  A  primary 
television  service  for  qualifying  stations 
in  the  LPTV  service.  We  tentatively 
conclude  that  the  local  service  they 
provide  their  audiences  warrants 
protection  to  the  extent  possible,  and  we 
seek  comment  on  this  tentative 
conclusion. 

14.  We  also  wish  to  consider  if  there 
are  drcimistances  under  which  it  would 
be  appropriate  to  extend  opportunities 
for  Class  A  status  to  certain  television 
translator  stations.  Translator  stations 
deliver  television  programming  to 
remote  communities  and  are  often  a 
community's  only  means  of  receiving 
free  off-air  television  programming, 
particularly  at  locations  where  the 
signals  of  the  nearest  TV  stations  are 
blocked  by  moimtainous  terrain.^'*  The 
National  Translator  Association  believes 
that  a  translator  should  be  able  meet  a 
minimiun  local  programming 
qualification  for  Class  A  status  by 
rebroadcasting  the  local  programming  of 
a  full  service  station  within  that 
station's  Grade  B  contour.  We  seek 
comment  on  this  proposal.  We  also  ask 
if  there  are  other  situations  that  would 
warrant  Class  A  status  for  translators; 
for  example,  translators  that  provide  the 
only  television  service  to  a  community. 

15.  Altering  the  status  of  LPTV  at  this 
highly  fluid  juncture  in  the  transition  to 
digital  television  would  require  a 
careful  balancing  of  many  competing 
considerations.  Perhaps  most  critically, 
we  must  ensure  that  the  transition  of 
full  power  television  to  digital 
broadcasting  is  not  undermined.  We 
must  ensure  our  capacity  to 
accommodate  necessary  adjustments  in 
full  power  stations'  operating 
parameters  as  digital  service  is  being 
implemented.  Therefore,  the  details  and 
precise  characteristics  of  any  Class  A 
low  power  service,  particidarly  as  to 
interference  with  full  power  stations, 
would  have  to  be  carefully  crafted  if  our 
goals  of  a  stable,  protected  low  power 


service  and  a  supple  full  power  digital 
environment  are  all  to  be  compatible 
and  attainable.  We  are  also  concerned 
that  the  creation  of  a  Class  A  LPTV 
service  not  unduly  disrupt  important 
services  provided  by  secondary  service 
facilities  such  as  television  translators, 
including  public  translators  and 
translators  that  serve  rural  areas.  We 
turn  now  to  these  matters. 

A.  Defining  Interference  Protection 
Rights  and  Responsibilities 

16.  The  most  important  question 
before  us  is  what  does  "primary" 
service  mean  in  this  context?  To  what 
level  of  protection  should  Class  A 
stations  be  entitled?  This  issue  is  the 
most  problematical  issue  to  be  resolved. 
Significant  DTV  issues  include 
protection  to  allotted  and  authorized 
service,  needs  of  DTV  stations  to  make 
adjustments  to  correct  unforeseen 
problems,  need  to  accommodate  DTV 
stations  allocated  on  non-core  channels, 
maximization  of  DTV  service  areas,  and 
requests  for  DTV  allotments  by  new 
entrants.  There  are  also  NTSC  TV 
protection  issues,  which  involve 
pending  applications  for  new  stations 
and  petitions  to  amend  the  TV  allotment 
table,  as  well  as  pending  and  future 
facilities  modification  requests. 

1.  DTV  Protection  Issues 

17.  Service  Replication.  We 
tentatively  conclude  that  Class  A  status 
cannot  be  permitted  to  interfere  with 
DTV  broadcasters'  ability  to  replicate 
insofar  as  possible  their  NTSC  service 
areas,  a  primary  goal  in  the  DTV 
proceeding.'^  We  seek  comment  on  this 
tentative  conclusion.  At  a  minimum,  we 
intend  for  Class  A  stations  to  protect  the 
service  areas  resulting  from  the  DTV 
allotment  parameters  and  any  additional 
DTV  service  authorized  by  construction 
permit  or  license  or  proposed  in  a  DTV 
construction  permit  application  before 
the  filing  of  a  Class  A  "TV  application. 
As  stations  under  Part  73  of  our  rules, 
we  believe  it  woidd  be  appropriate  for 
Class  A  applicants  to  determine 
noninterference  to  DTV  in  the  same 
manner  as  applicants  for  full  service 
NTSC  facilities.  In  this  manner.  Class  A 
facilities  would  not  be  permitted  to 
increase  the  population  receiving 
interference  within  a  DTV  broadcaster's 


"Translator  licensees  could  elect  to  become 
LPTV  operators  and  adapt  their  operations  so  as  to 
meet  any  qualifications  we  might  establish  for  Class 
A  status. 


"  Service  areas  to  be  replicated  approximate  the 
areas  within  the  NTSC  Grade  B  service  contours. 
DTV  channels  and  associated  allotment  powers  and 
antenna  heights  were  chosen  to  achieve  service  area 
replication  insofer  as  possible.  Allotment 
parameters  are  specified  in  Appendix  6  of  the 
second  DTV  reconsideration  order.  (Second 
Memorandum  Opinion  and  Order  on 
Reconsideration  of  the  Fifth  and  Sixth  Report  and 
Orders  in  MM  Docket  No.  87-268, 64  FR  4322, 
January  28, 1999. 


replicated  service  area  and  any 
additional  area  associated  with  its  DTV 
license  or  construction  permit.  We 
would  not  permit  Class  A  stations  to 
cause  "de  minimis"  levels  of 
interference  to  DTV  service.^*  Criteria 
for  protecting  DTV  service  are  given  in 
sections  73.622  and  73.623  of  our  rules 
and  in  OET  Bulletin  69."  We  seek 
comment  on  these  proposals. 

18.  Allotment  Aajustments.  There  are 
other  DTV  issues  to  be  worked  out  in 
this  proceeding.  Channel  changes  and 
adjustments  to  station  facilities  may  be 
necessary  to  correct  unforeseen 
technical  problems  among  DTV  stations. 
While  we  have  confidence  in  our  DTV 
Table,  situations  may  arise  which 
warrant  corrective  action.  Any 
requirement  to  protect  Class  A  stations 
must  not  restrict  our  flexibility  to  make 
necessary  adjustments  to  DTV  allotment 
parameters,  including  channels  changes. 
Accordingly,  we  propose  that  Class  A 
primary  status  include  this  "safety  net" 
provision. 

19.  We  stated  in  the  DTV  Sixth  Report 
and  Order  that  we  would  review  all 
requests  for  modification  of  the  DTV 
Table  for  their  impact  on  LPTV  stations 
and  "strongly  advised"  industry 
coordinating  committees  to  consider 
LPTV  and  "TV  translator  stations  in 
developing  proposed  modifications  to 
the  DIY  Table  and  to  avoid  impact  on 
such  stations  wherever  possible.^*  We 
propose  that  this  provision  also  extend 
to  Class  A  stations.  Commenters  should 
address  the  extent  of  protection  Class  A 
stations  should  afford  to  and  receive 
from  full  service  DTV  stations. 

20.  Serrice  Area  Increases.  Another 
issue  concerns  "maximization"  of  DTV 
service;  i.e.,  facilities  increases  to 
enlarge  DTV  service  areas  heyond 
NTSC-replicated  service  areas.  In  the 
DTV  proceeding,  we  permitted 


^*ln  the  DTV  proceeding,  we  permitted  DTV 
stations  in  the  initial  allotment  table  to  decrease  by 
two  percent  the  populations  served  by  NTSC  and 
other  DTV  stations,  not  to  exceed  a  total  reduction 
of  more  than  ten  percent.  Unlike  this  DTV 
allowance,  applicants  seeking  facilities 
modifications  of  full  service  NTSC  stations 
similarly  may  not  cause  any  additional  interference 
to  DTV  service.  See  Memorandum  Opinion  and 
Order  on  Reconsideration  of  the  Sixth  Report  and 
Order  in  MM  Docket  No.  87-268, 13  FCC  Red  7418, 
63  FR  13546,  March  20.  1998. 

"OET  Bulletin  69,  Longley-Rice  Methodology  for 
Evaluating  TV  Coverage  and  Interference  (July  2, 
1997),  available  at  FCC  Internet  address  http:// 
www.fcc.gOv/oct/info/documents/bulletins/#69. 

»DTV  Sixth  Report  and  Order  at  Paragraph  182. 
See  also  the  Notice  of  Proposed  Rule  Making  in  ET 
Docket  No.  99-34,  "An  Industry  Coordination 
Committee  System  for  Broadcast  Digital  Television 
Service",  FCC  99-8,  64  FR  06296  (February  9, 
1999),  at  Paragraph  4.  Paragraph  16  of  this  Notice 
seeks  comment  on  whether  coordinating 
committees  should  assist  with  coordination  of 
certain  LPTV  and  TV  translator  activities,  including 
stations  affected  by  the  implementation  of  DTV. 
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broadcasters  to  request  facilities 
increases  that  would  enable  them  to 
provide  service  to  larger  audiences,  and 
this  was  a  partial  basis  for  establishing 
the  de  minimis  interference  alloweince. 
We  seek  comment  on  whether  a  Class  A 
station  should  be  required  to  jdeld  to 
subsequently  increased  or  relocated 
facilities  of  DTV  stations  or  should  have 
to  protect  a  DTV  station's  ability  to 
maximize  its  facilities.  Conversely, 
should  the  service  areas  of  authorized  or 
proposed  Class  A  facilities  be  protected 
against  subsequent  DTV  application 
proposals  to  increase  or  modify  service 
areas  beyond  the  areas  produced  by  a 
station's  DTV  allotment  parameters? 

21.  New  DTV  Entrants.  We  seek 
comment  on  whether  existing  Class  A 
stations  should  be  protected  by  new 
entrants  seeking  new  DTV  channel 
allotments  and  whether  Class  A  stations 
should  be  considered  as  primary 
television  broadcast  stations  with 
respect  to  future  primary  services;  i.e., 
their  operations  on  "core"  channels 
(channels  2-51)  could  not  be  displaced 
by  future  primary  services.-^  WiUiout- 
protection  against  displacement  by 
future  primary  services,  these  stations 
would  still  lack  the  certainty  and 
stability  that  they  seek  and  that  we 
tentatively  believe  are  important  to  their 
continued  viability  as  significant 
sources  of  local  programming. 

22.  Hybrid  Primary  Status.  We  seek 
comment  on  whether  Class  A  service 
should  have  a  hybrid  primary  status  that 
protects  existing  service  while 
protecting  Class  A  stations  against  new 
DTV  and  future  primary  services  on 
core  spectrum.  In  this  instance  we 
believe  that  consideration  should  be 
given  to  the  preservation  and  stability  of 
an  existing  service  to  the  public,  for 
which  investments  have  already  been 
made.  We  seek  comment  on  whether 
Class  A  station  licensees  should  be 
afforded  the  certainty  that  their  stations 
will  not  be  vulnerable  to  displacement 
by  new  and  future  DTV  stations  or  other 
primary  services. 

23.  We  seek  comment  on  these 
proposals.  Should  interference 
protection  by  DTV  allotment  petitions 
for  new  DTV  service  be  given  to  earlier- 
filed  Class  A  station  applications,  in 
addition  to  authorized  stations?  Should 
distance  separations  be  used  to  protect 
Class  A  stations?  If  so,  which  distances 
should  apply?  Alternatively,  should  the 
service  contours  of  Class  A  stations  be 
protected,  and  are  the  protection  criteria 


in  section  73.623(c)  of  our  rules  suitable 
for  this  piupose? 

2.  NTSC  TV  Protection  Issues 

24.  Authorized  Service.  With  regard  to 
NTSC  television,  we  agree  with  CBA 
that  applicants  for  Class  A  stations 
should  protect  previously  authorized 
service  within  a  station's  Grade  B 
contour  in  the  manner  given  in  section 
74.705  of  the  LPTV  rules.  LPTV  stations 
have  been  engineered  to  avoid  causing 
interference  to  the  Grade  B  contour  of 
full-service  stations,  often  using 
directional  antennas  to  avoid  such 
interference  and,  for  this  reason, 
continuation  of  the  current  standards 
would  appear  to  be  more  appropriate 
than  a  different  form  of  interference 
protection,  such  as  minimum  distance 
separations  between  stations.  We 
believe  that  Class  A  station  applicants 
should  be  permitted  to  utilize  all  means 
for  interference  analysis  afforded  to 
LPTV  stations  in  the  DTV  proceeding, 
such  as  use  of  the  Longley-Rice  terrain- 
dependent  propagation  model.  To 
provide  additionaJ  stability,  we  would 
consider  not  imposing  a  requirement 
that  Class  A  stations  protect  NTSC 
stations  at  locations  beyond  their  Grade 
B  contours  wherever  their  signals  are 
regularly  viewed. -'o 

25.  Pending  Application  and 
Allotment  Proposals  for  New  NTSC 
Stations.  Additionally,  we  have 
questions  concerning  protection  of 
pending  application  and  allotment 
proposals  for  new  NTSC  full  power 
stations.  Altogether,  these  proposals 
could  result  in  approximately  250  new 
TV  stations,  most  located  in  the  eastern 
half  of  the  country  or  in  the  western 
coastal  region. 

26.  We  nave  previously  stated  that  we 
would  seek  to  accommodate  applicants 
and  petitioners  who  have  pending 
proposals  for  channels  60-69,  none  of 
which  can  be  granted  due  to  the 
reallocation  of  these  channels,  or  freeze 
waivers  that  conflict  with  DTV  stations 
or  allotments.^'  We  stated  that  these 
parties  will  be  given  an  opportunity  to 


^Section  3003  of  the  Balanced  Budget  Act  of 
1997  mandates  that  the  Commission  auction 
recaptured  broadcast  channels  between  channels  2- 
59.  Citation  at  footnote  IB,  supra. 


»47  CFR  74.703(b).  The  Report  and  Order 
establishing  the  LPTV  service  allows  consideration 
of  certain  mitigating  circumstances  in  the  event  of 
interference  caused  beyond  a  TV  station's  Grade  B 
-contour,  for  example,  the  programming  of  the  signal 
being  degraded  can  be  received  from  another  station 
or  interference  occurs  due  to  anomalous  reception 
conditions  such  as  a  viewer's  use  of  a  taller  than 
normal  outdoor  receiving  antenna.  Report  and 
Order  in  EC  Docket  No.  78-253,  supra. 

"  See  Reallocation  of  Television  Channels  60-69. 
the  746-«06  MHz  Band.  Report  and  Order,  12  FCC 
Red  22953.  63  FR  06669  (1998)  and  see  also 
Advanced  Television  Systems  and  Their  Impact 
upon  the  Existing  Television  Broadcast  Service, 
Second  Memorandum  Opinion  and  Order  on 
Reconsideration  of  the  Fifth  and  Sixth  Report  and 
Orders,  64  FH  4322,  January  28, 1999. 


seek  replacement  channels  below 
channel  60,  where  this  is  possible,  and 
that  the  details  of  the  amendment 
opportunity  period  would  be 
announced  by  public  notice.  This  public 
notice  will  be  issued  shortly. 

27.  Releasing  the  NTSC  amendment 
opportunity  Notice  soon  after  the 
adoption  of  the  Class  A  Notice  of 
Proposed  Rule  Making  will  assist  us  in 
gauging  the  impact  of  NTSC  channel 
changes  on  LPTV  and  TV  translator 
stations  and,  thus,  the  extent  to  which 
new  NTSC  service  would  limit 
opportunities  for  Class  A  service.  It  is 
not  possible  to  approximate  the 
magnitude  of  risk  without  first 
evaluating  the  NTSC  channel  change 
proposals  filed  in  the  amendment 
period.  Based  on  our  experience  in 
developing  the  DTV  allotment  table,  we 
believe  it  may  be  difficult,  if  not 
impossible,  for  many  NTSC  applicants 
and  petitioners  to  find  replacement 
channels  consistent  with  our 
interference  protection  requirements.  It 
is  also  likely,  however,  that  many  of  the 
NTSC  new-station  proposals  will  no 
longer  be  pending  if  and  when  we  begin 
authorizing  Class  A  service.  Our 
proposal  that  Class  A  applicants  protect 
authorized  NTSC  stations  would  apply 
to  any  now-pending  station  proposals 
that  would  be  earlier-authorized.  We 
invite  comment  and  analyses  on  the 
extent  to  which  new  NTSC  service 
could  affect  the  viability  of  a  new  Class 
A  service.'- 

28.  There  is  also  the  question  of 
interference  protection  rights  for  any 
NTSC  application  and  allotment 
proposals  still  pending  at  the  time  Class 
A  applications  are  filed,  if  we  were  to 
adopt  a  Class  A  service.  There  are  NTSC 
station  proposals  in  applications  that 
have  remained  pending  for  several  years 
through  no  fault  of  the  applicants.-*' 
Many  other  applications  were  submitted 
in  response  to  our  decision  in  the  DTV 
proceeding  to  permit  a  last  filing 
opportimity  for  new-station  proposals 
that  were  then  already  under 
development.''*  We  also  maintained  and 


'-  A  number  of  mutually  exclusive  LPTV  and  TV 
translator  applications,  including  displacement 
relief  applications,  will  participate  in  the 
September  broadcast  auction.  We  strongly  advise 
applicants  to  consider  the  likelihood  of  any  channel 
displacement  that  could  result  from  the 
authorization  of  new  NTSC  stations  or  channel 
changes  by  applicants  and  petitioners  eligible  to  file 
in  the  NTSC  amendment  opportunity  window. 

^'  Processing  of  these  applications  was  frozen  as 
the  result  of  a  court  decision  invaUdating  the 
Commission's  comparative  policv  in  Bechtel  v. 
FCC.  10  F.3d  875  (D.C.  Cir.  1993).  Some  of  these 
pending  applications  have  since  been  involved  in 
settlements  among  the  parties. 

"  In  the  DTV  prticeeding,  we  established  |uly  25, 
1996  as  the  last  date  for  filing  rule  making  petitions 

Continued 
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protected  vacant  NTSC  allotments 
outside  of  the  freeze  areas  that  are  the 
subject  of  pending  applications,  and 
avoided  creating  DTV  allotments  that 
would  conflict  with  these  proposed  new 
NTSC  allotments.^-''  And,  as  we  noted 
above,  new  NTSC  service  would 
increase  competition  and  enhance 
broadcast  diversity. 

29.  We  also  recognize  that  himdreds 
of  new  NTSC  full  power  stations  could 
potentially  jeopardize  the  continued 
operations  of  prospective  Class  A  LPTV 
stations,  perhaps  including  LPTV 
stations  that  began  operating  long  before 
many  of  the  NTSC  proposals  were  even 
conceived.  Failure  to  protect  Class  A 
stations  from  later-authorized  new- 
station  NTSC  proposals  could  affect  the 
extent  of  relief  and  stability  offered  by 

a  Class  A  service,  thereby  minimizing 
its  potential  value  to  viewers.  The 
Diunber  of  mutually  exclusive  LPTV  and 
translator  displacement  applications 
filed  to  date  suggests  that  additional 
replacement  channels  may  not  be 
available  in  some  areas. 

30.  We  seek  comment  on  how  we 
should  balance  this  difficult  policy 
issue.  Should  Class  A  applicants  be 
required  to  protect  new  NTSC  TV 
station  proposals  in  pending 
applications  or  allotment  petitions?  If 
not,  should  operating  Class  A  stations 
be  required  to  protect  the  actual  service 
of  later-authorized  facilities? 
Alternatively,  should  applicants  and 
allotment  petitioners  for  new  NTSC 
stations  be  required  to  protect  earlier- 
authorized  Class  A  stations?  Are  there 
measures  we  could  adopt  that,  in  some 
instances,  could  accommodate  both  new 
NTSC  stations  and  prospective  Class  A 
stations?  We  invite  comments  on  this 
difficult  issue. 

31.  NTSC  Facilities  Modifications.  An 
issue  also  arises  regarding  Class  A 
protection  rights  and  responsibilities 
with  respect  to  NTSC  TV  facilities 
modifications  (minor  changes):  for 
example,  stations  site  relocation  or 
increased  power.  Considering  that  both 
facilities  would  be  "primary"  imder  part 
73  of  our  rules,  we  are  inclined  to  favor 
a  "first-in"  approach  for  affording 
protection  priority.  Under  this 
approach,  protection  rights  between 
proposed  NTSC  TV  facility 
modifications  and  initial  and  modified 
Class  A  stations  would  be  given  to  the 


to  add  new  channel  allotments  to  the  TV  Table  of 
Allotments  and  September  20,  1996  as  the  last  date 
to  file  applications  for  new  NTSC  TV  stations 
(except  for  applications  filed  in  response  to 
application  cutoff  lists).  See  Sixth  Further  Notice  of 
Proposed  Rulemaking  in  MM  Docket  No.  87-268, 
n  FCX:  Red  10968,  61  PR  43209  (1996). 

"  Sixth  Report  and  Order  in  MM  Docket  No.  87- 
266,  Bupia,  at  paragraph  112. 


earlier-filed  application.  We  would  be 
disinclined  to  consider  NTSC  minor 
change  and  Class  A  applications  to  be 
mutually  exclusive  in  the  event  one  was 
filed  before  grant  of  the  other.  Priority 
to  the  earlier-filed  application  in  such 
situations  coidd  result  in  much  faster 
authorization  of  service.  We  invite 
comments  on  this  proposal  and  whether 
the  triggering  event  for  interference 
protection  rights  should  be  the 
application  filing  date.  We  also  ask  in 
what  manner  NTSC  proposals  should 
protect  earlier-filed  Class  A  proposals. 
Should  such  protection  be  based  on 
minimimi  distance  separations  between 
the  stations  or  should  such  NTSC 
station  proposals  be  required  to  provide 
contour  protection  to  Class  A  stations  in 
the  manner  that  LPTV  stations  protect 
NTSC  stations? 

3.  LPTV  and  TV  Translator  Station 
Protection  Issues 

32.  We  believe  that  Class  A  stations 
should  protect  the  service  contours  of 
previously  authorized  LPTV  and  TV 
translator  stations  and  must  continue  to 
accept  interference  from  such  stations. 
In  this  regard,  we  note  that  any 
"primary"  service  classification  that 
would  bie  given  Class  A  stations  would 
be  a  hybrid  of  current  concepts  of 
primary  and  secondary  services.  This  is 
because  we  agree  with  CBA  that  Class 
A  stations  should  have  to  protect 
existing  LPTV  and  translator  stations, 
which  would  not  be  the  case  with  a  full 
primary  service.  With  this  hybrid.  Class 
A  stations  could  have  primary  status 
with  regard  to  translator  and  other 
secondary  service  applications  filed  in 
the  future  but  not  against  existing 
secondary  facilities.  We  envision 
carrying  over  the  ciurent  contour 
protection  standards  (section  74.707  of 
the  LPTV  rules)  for  interference 
protection  among  Class  A  stations  and 
also  between  Class  A  stations  and  LPTV 
and  TV  translator  stations;  i.e.,  Class  A 
stations  would  continue  to  provide  the 
same  protection  to  translators  and  non- 
Class  A  LPTV  stations  as  they  did  when 
regulated  under  part  74.  LPTV  and 
translator  stations  would  protect 
previously  authorized  Class  A  stations 
in  the  same  manner.  We  further  propose 
that  Class  A.  LPTV  and  TV  translators 
licensees,  permittees  and  applicants  be 
permitted  to  negotiate  interference 
agreements  in  the  manner  now 
permitted  in  the  LPTV  service. 
Inasmuch  as  Class  A  stations  would 
come  from  the  LPTV  service  (at  the  least 
the  initial  stations),  the  transition  to 
Class  A  would  appear  to  be  the  least 
disruptive  by  continuing  the  use  of 
LPTV  protection  standards. 


33.  We  invite  comments  as  to  how 
these  standards  should  be  applied. 
Should  applications  to  modify  Class  A 
facilities  be  required  to  protect 
previously  filed  LPTV  and  TV  translator 
applications?  Should  applications  for 
new  stations  and  major  changes  in  the 
two  services  be  filed  in  the  same 
windows  and  participate  in  the  same 
auctions — excluding  the  initial 
applications  for  Class  A  status  of 
stations  that  were  first  authorized  in  the 
LPTV  service?  What  criteria  should 
govern  interference  protection  to  and 
from  digital  Class  A  stations?  In  this 
regard,  would  it  be  appropriate  to  use 
the  protection  ratios  applicable  to  DTV 
station  facilities  modifications?  ^ 

4.  Land  Mobile  Radio  and  Other 
Services 

34.  As  indicated  in  the  comments, 
land  mobile  radio  services,  including 
public  safety  services,  now  operate  on 
designated  channels  in  the  channel  14- 
20  band  in  several  major  cities.^^  Public 
safety  services  will  also  be  operating  on 
reallocated  TV  channels  63,  64,  68  and 
69  and  other  yet  to  be  determined 
primary  services  will  eventually  occupy 
the  remaining  spectrum  from  channel 
60  to  channel  69.'*  Congress  has 
mandated  that  all  broadcast  operations 
on  channels  60-69  cease  at  the  end  of 
the  DTV  transition  period. '^  In  reply 
comments,  CBA  indicates  that 
compliance  with  Part  73  rules  would 
ensure  protection  to  land  mobile 
operations  on  channels  14-20.  We 
concur  that  spectrum  allocated  for  land 
mobile  operations  and  authorized  land 
mobile  service  should  continue  to  be 
protected,  and  we  propose  to  apply  to 
Class  A  stations  the  protection 
requirements  currently  contained  in 
section  74.709  of  the  Commission's 
Rules.  We  also  would  continue  the 
requirements  in  this  rule  concerning 
protection  of  the  Off  Shore  Radio 
Service  in  the  Gulf  of  Mexico  region.** 
Finally,  we  are  inclined  to  carry  over  to 
the  Class  A  service  the  "earliest  user" 
provisions  for  protecting  cable 
television  and  the  other  services  listed 
in  section  74.703(d),  to  which  we  would 
add  "earlier  used"  TV  translator  input 


M47  CFR  73.623(c). 

"See  47  CFR  74.709. 

"  See  generally  Report  and  Order  in  ET  Docket 
No.  97-157, 12  rcC  Red  22953,  63  FR  06669  (1998), 
recon  den.  Memorandum  Opinion  and  Order  in  ET 
Docket  No.  97-157,  FCC  98-261,  63  FR  63798 
(1996). 

^See  section  3(X)4  of  the  Balanced  Budget  Act  of 
1997,  supra  at  footnote  20. 

■*<» Section  74.709(e)  of  the  Commission's  Rules 
provides  that  LPTV  or  TV  translator  applications  for 
channels  15-18  will  not  be  accepted  for  specified 
locations  in  the  area  of  the  Gulf  of  Mexico. 
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channels.  We  invite  comment  on  these 
matters. 

5.  Class  A  Protected  Service  Area 

35.  LPTV  stations  protect  other  LPTV 
and  TV  translator  stations  to  the 
following  signal  contours:  62  dBu  for 
stations  on  channels  2-6,  68  dBu  for 
stations  on  channels  7-13,  and  74  dBu 
for  stations  on  channels  14  and  above, 
in  combination  with  the  Commission's 
F(50,50)  propagation  curves."'  We  find 
merit  in  continuing  for  Class  A 
television  the  protected  areas  now 
afforded  LPTV  stations.  This  would  fit 
well  with  our  primary  purposes  of 
preserving  existing  service  provided  by 
LPTV  stations  and  minimizing 
disruption  or  preclusion  of  other 
services.  We  have  no  readily  available 
contour  values  for  digital  stations  other 
than  those  values  that  define  DTV  noise- 
limited  service:  28  dBu  for  channels  2- 

6,  36  dBu  for  channels  7-13,  and  41  dBu 
for  channels  14  and  above,  in 
combination  with  the  locations  of  the 
predicted  F(50,90)  field  strength.^  We 
invite  comment  on  the  protected  service 
area  of  Class  A  stations  and,  in 
particular,  on  whether  other  field 
strength  values  might  be  better  suited 
for  analog  and  digital  Class  A  service. 

B.  Class  A  Eligibility 

36.  Opportunity  Period  to  Apply  for 
Class  A  Status.  Under  its  proposed 
section  73.627(a),  qualifying  stations  in 
the  LPTV  service  would  be  able  to  apply 
for  Class  A  status,  only  within  one  year 
after  the  effective  date  of  the  rules 
adopting  a  Class  A  service.  Some 
commenters  object  to  this  aspect  of  the 
proposal  and  believe  that  Class  A 
eligibility  ought  to  be  ongoing  as  LPTV 
stations  become  qualified.  On  the  one 
hand,  we  believe  that  there  may  be 
practical  limits  on  the  number  of  LPTV 
stations  that  could  become  Class  A 
stations.  Based  on  our  findings  in  the 
DTV  proceeding,  we  believe  there  is 
insufficient  spectnmi  to  provide 
primary  status  on  a  wholesale  basis  to 
the  more  than  2,200  LPTV  stations.  On 
the  other  hand,  is  it  unduly  restrictive 
to  limit  the  opportunity  to  convert  to 
Class  A  status  to  only  Uiose  stations  that 
could  qualify  in  the  twelve  month 
period  following  conclusion  of  this 
proceeding,  ignoring  other  LPTV 
stations  that  provide  similar  local 
service  but  at  a  later  date?  Accordingly, 
we  seek  comment  on  the  correct  balance 
to  strike  between  these  competing 
considerations. 

37.  Qualifying  Criteria.  Another  issue 
is  the  qualifying  criteria  for  Class  A 


status.  We  seek  comment  on  whether 
Class  A  applicants  should  be  required  to 
meet  the  definition  of  "Small 
Business"  "^  and  provide  a  certain 
amount  of  local  programming  as  more 
fully  discussed  below.  We  note  that 
many  LPTV  stations  operate  as  small 
businesses  and  that  this  would  be 
consistent  with  our  ongoing  obligation 
to  consider  barriers  affecting  small 
businesses  (for  example,  in  the  areas  of 
spectnmi  and  financing).'*"  Commenters 
should  address  whether  broader  service 
eligibility  criteria  are  needed  to  afford 
Class  A  opportimities  to  other  types  of 
LPTV  licensees,  such  as  educational 
organizations. 

38.  CBA  proposed  that  Class  A 
applicants  be  required  to  show  that  for 
the  three  months  preceding  filing  they 
have  (1)  provided  three  hours  per  week 
of  programming  produced  within  the 
city  grade  service  contour  of  the  station, 
or  produced  within  the  city  grade 
service  contour  of  any  of  a  group  of 
commorUy  controlled  stations  operating 
in  contiguous  or  closely  grouped  areas 
that  carry  common  local  or  specialized 
programming  not  otherwise  available  to 
their  communities  and  (2)  have 
complied  with  the  minimum  operating 
schedule  required  for  television 
stations. 

39.  Given  the  benefits  that  would 
accrue  to  an  LPTV  station  converting  to 
Class  A  status,  and  the  difficulty  in 
balancing  the  stability  of  qualifying 
LPTV  stations  with  the  preclusive 
impact  on  other  services,  we  seek 
comment  on  whether  these  proposals 
are  appropriate  or  whether  more 
stringent  or  well-defined  qualifications 
would  be  in  order.  For  example,  is 
"locally  produced"  too  vague  a  criteria, 
as  opposed  to  programming  aired  live  or 
filmed  in  the  commimity?  We  ask 
commenters  to  address  tiiis  question. 
Should  we  require  that  some  or  all  of 
the  qualifying  progranmiing  be 
informational  in  nature?  In  this  regard, 
is  it  sufficient  to  rely  on  applicants' 
certifications  of  compliance  with 
pertinent  content  regulations  applicable 


<■  47  CFR  74.707(a). 
«47CFR  73.622(e). 


'^The  general  definition  of  the  tenn  "small 
business"  is  given  in  the  Initial  Regulatory 
Flexibility  Analysis,  infra. 

**  Under  section  257  of  the  Telecommunications 
Act  of  1996,  the  Commission  is  required  to  identify 
and  eliminate  "market  entry  barriers  for 
entrepreneur^  and  other  small  businesses  in  the 
provision  and  ownership  of  telecommunications 
services  and  information  services,  or  in  the 
provision  of  parts  or  services  to  providers  of 
telecommunications  services  and  informational 
services  *  *  *  and  must  promote  the  policies  and 
purposes  of  this  Act  favoring  diversity  of  media 
voices,  vigorous  economic  competition, 
technological  advancement,  promotion  of  the 
public  interest,  convenience  and  necessity."  See 
Telecommunications  Act  of  1996,  Pubic  Law  104, 
section  257, 110  Stat  56  (1996). 


to  fiTll  service  stations,  also  proposed  by 
the  CBA?  If  three  hours  per  week  out  of 
a  potential  168  hours  of  broadcasting 
per  week  sufficient  or  should  we  require 
more  [e.g.,  a  minimimi  of  seven  hours 
per  week  or  at  least  one  hour  per  day 
of  locally  originated  programming?) 
Should  repeated  progranuning  or  locally 
produced  commercials  count?  Should 
local  production  requirements  continue 
after  the  application  has  been  filed?  To 
ensure  continued  eligibility  for  Class  A 
status,  should  licensees  be  required  to 
certify  annually  as  to  their  compliance 
with  the  local  programming,  children's 
informational  programming  and 
commercialization  regulations  and 
minimum  operating  hours?  If  a  Class  A 
station  is  to  be  sold,  should  the  buyer 
be  required  to  certify  continued 
compliance  with  these  provisions?  Is 
three  months  a  sufficient  period  in 
which  to  determine  the  commitment  of 
an  LPTV  station  to  local  origination  to 
warrant  awarding  it  Class  A  status?  Are 
there  alternative,  possibly  more 
objective,  criteria  that  we  could  use  to 
determine  which  LPTV  stations  have 
made  particular  efforts  to  respond  to  the 
needs  of  their  communities  so  as  to 
justify  an  upgrade  to  Class  A  status? 
Would  signal  coverage  or  audience 
ratings  provide  such  criteria?  *^  Is  there 
some  other  qualification  criteria  that 
would  not  involve  the  Commission  in 
content  regulation? 

40.  Statutory  requirements  that  now 
apply  to  LPTV  stations  must  also  apply 
to  Class  A  stations;  for  example,  the 
prohibitions  on  the  broadcasting  of 
obscene  material.  In  creating  the  LPTV 
service,  the  Commission  determined 
that  the  "equal  time"  and  "lowest  unit 
charge"  provisions  in  sections  312(a)(7) 
and  315  of  the  Communications  Act 
would  apply  to  LPTV  stations  "to  the 
extent  their  origination  capacity  permits 
*  *  *  [T]he  reasonable  requests  of 
legally  qualified  candidates  for  federal 
elective  office  who  seek  to  purchase 
reasonable  amounts  of  time  or  respond 
to  their  opponents  messages  must  be 
acceded  to,  so  long  as  they  provide 
program  material  that  is  compatible 
with  the  station's  origination 
equipment."  ''*'  We  believe  that  these 
statutory  provisions  should  apply  to  all 
Class  A  stations,  which,  we  expect, 
would  be  equipped  with  or  have,  access 
to  the  necessary  origination  equipment. 

41.  Are  there  part  73  rules  with  which 
Class  A  stations  should  not  have  to 


"We  realize  that,  often.  LPTV  stations  are  not 
rated  by  national  audience  rating  services.  This 
would  not,  however,  preclude  an  LPTV  licensee 
desiring  Class  A  status  from  undertaking  its  own 
study  of  audience  share  or  public  acceptance. 

«  Report  and  Order  in  BC  Docket  No.  78-253  at 
para  105.  Qtation  given  in  footnote  5,  supra. 
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comply,  including  certain  rules 
identified  in  the  CBA  petition  or  others 
such  as  the  public  inspection  file'*''  and 
main  studio  rules?  *'^  If  we  do  not  apply 
the  public  inspection  file  rule  to  Class 
A  stations,  should  we  nevertheless 
apply  the  issue  responsive  programming 
requirement  inherent  in  itto  Class  A 
licensees?  Should  Class  A  stations  have 
to  comply  with  the  part  73  requirements 
for  informational  and  educational 
children's'  programming'*'^  and  the 
limits  on  commercialization  during 
children's  programming? '"  Are  there 
current  LPTV  rules  in  part  74,  other 
than  interference  protection  provisions, 
which  should  be  carried  over  to  a  Class 
A  service?  Finally,  what  process  should 
we  use  for  Class  A  licensees  who  wish 
to  revert  to  LPTV  status? 

C.  Qass  A  Applications 

42.  Initial  Class  A  Licenses.  Although 
CBA  proposed  that  initial  applications 
for  Class  A  status  should  not  include 
changes  in  channel  or  facilities  changes 
that  would  increase  a  station's  coverage 
area,  that  initial  Class  A  applications 
not  be  subject  to  the  filing  of  mutually 
exclusive  applications,  and  that  Class  A 
applicants  be  allowed  to  pursue  a 
changes  of  channel  or  extensions  of 
coverage  area  in  separate  applications 
filed  simultaneously  with  initial  Class  A 
status  applications,  we  do  not  believe 
that  applicants  should  be  permitted  to 
file  Class  A  facilities  modification 
applications  at  the  same  time.  The 
authorization  process  would  be  quicker 
and  less  complicated  if  modification 
applications  were  filed  only  after  Class 
A  status  had  been  initially  authorized. 
We  therefore  seek  comment  on  whether 
initial  Class  A  applications  should  be 
limited  to  the  conversion  of  existing 
facilities  to  Class  A  status,  with  no 
accompanying  changes  in  those 
facilities.  Moreover,  by  protecting  all 
existing  facilities,  including  those  of 
LPTV  and  translator  stations,  there 
should  be  no  possibility  of  mutual 
exclusivity  between  or  among  Class  A 
conversion  applications.  Accordingly, 
we  propose  that  initial  Class  A 
applications  be  filed  as  "minor 
changes"  and  be  processed  in  a  maimer 
consistent  with  such  status. 

43.  We  propose  that  all  Class  A 
applications  would  be  filed  on  FCC 
Form  301 ,  including  all  required 
exhibits.  In  the  interest  of  streamlining 
the  process,  we  seek  comment  on 
whether  certifications  of  compliance 
with  filing  requirements  would  suffice 


in  lieu  of  application  exhibits?  Should 
applicants  certify  that  their  stations 
comply  with  relevant  interference 
standards  in  lieu  of  detailed  analyses? 
Should  a  special  application  form  be 
developed  to  expedite  the  process? 
Development  of  a  new  form  fot  Class  A 
TV  coiUd  help  to  expedite  application 
processing.  In  this  regard,  we 
contemplate  that,  consistent  with  our 
streamlining  actions,' '  we  would 
require  electronic  filing  of  Class  A 
applications  irrespective  of  the 
particular  form  to  be  used. 

44.  Class  A  Facilities  Changes.  The 
definition  of  major  and  minor  facilities 
changes  is  another  important  issue  to  be 
considered.  The  LPTV  service  rules 
define  "minor"  changes  to  be  changes  to 
existing  facilities  such  as  an  antenna 
site  relocation  of  less  than  200  meters 
or,  more  generally,  any  changes  (other 
them  a  channel  change)  that' do  not 
extend  a  station's  protected  signal 
contour  in  any  direction.'^  xj^ig 

definition  has  ensured  that  LPTV  minor 
change  applications  are  not  mutually 
exclusive  with  other  applications. 
However,  it  has  often  hkidered  stations 
from  making  desired  or  needed  changes 
such  as  power  increases,  antenna 
changes,  or  site  relocations.  These 
changes  often  must  be  requested  in 
application  filing  windows  and  are 
subject  to  competing  mutually  exclusive 
applications  and  the  auction  process.  As 
a  result,  stations  are  finding  it  difficult 
to  improve  their  facilities  or  respond  to 
urgent  situations,  such  as  loss  of  their 
transmitter  site.  Stations  with  critical 
needs  have  been  forced  to  seek 
operation  under  special  temporary 
authority. 

45.  We  agree  that  the  current  minor 
change  provisions  in  the  LPTV  service 
may  be  too  restrictive.  We  seek  a  "minor 
change"  definition  that  would  permit 
additional  flexibility  to  change  facilities, 
including  changes  to  improve  coverage, 
but  also  would  assure  that  such  changes 
would  not  cause  interference  to  existing 
service.  As  one  way  of  striking  a 
balance,  we  could  routinely  grant  Class 
A  facilities  changes  that  meet  the 
current  LPTV  definition,  but  permit 
other  more  expansive  changes  on  a  first- 
come  first-served  basis  provided  the 
proposed  facilities  would  not  conflict 
with  previously  authorized  or  proposed 
facilities.  Under  this  approach.  Class  A 
stations  could  seek  authorization  for 
increased  power,  up  to  the  limits  of  the 
service,  outside  of  die  window  and 


auction  procedures,  provided  their' 
proposals  met  all  interference  protection 
requirements.  This  approach  would  be 
more  consistent  with  die  minor  change 
provisions  for  full  service  radio  and  TV 
stations,  and  we  propose  it  for  Class  A 
stations.'^ 

46.  One  important  distinction 
between  full  power  TV  service  and  the 
proposed  Class  A  service  exists, 
however,  which  may  warrant  a 
somewhat  different  process  for  Class  A 
modifications.  TV  minor  change 
applications  are  not  subject  to  a  30-day 
petition  to  deny  period,  but  are  subject 
to  the  filing  of  informal  objections. 
However,  unlike  Class  A  stations, 
analog  full-power  analog  TV 
interference  is  governed  through 
channel  allotments  based  on  mileage 
separation  requirements  which  serve  to 
ensure  facilities  changes  will  not  result 
in  interference  problems.'''  Because  we 
do  not  propose  specific  separation 
requirements  for  Class  A  stations,  we 
invite  comment  on  whether  we  should 
subject  the  "more  expansive"  Class  A 
minor  change  applications  to  a  30-day 
petition  to  deny  period.  The 
opportunity  to  file  petitions  to  deny 
could  serve  to  give  some  assurance  that 
Class  A  facilities  increases  would  not 
result  in  interference  to  existing  service. 
This  approach  would  essentially 
duplicate  the  process  we  now  use  in 
considering  LPTV  displacement 
applications. 

47.  We  contemplate  further  requiring 
that  the  station  be  able  to  continue  to 
serve  at  least  part  of  the  community 
identified  on  its  authorization.  Any  of 
the  above  provisions  could  also  be  used 
for  digital  Class  A  stations.  Facilities 
changes  for  analog  or  digital  Class  A 
stations  that  would  not  meet  the 
definition  for  minor  changes  would  be 
subject  to  filing  windows  and  the 
auction  process.  We  invite  comment  on 
how  we  should  define  major  and  minor 
Class  A  TV  facilities  changes  and  on 
other  ways  to  streamline  Ae 
authorization  of  Class  A  TV  service.  If 
we  were  to  adopt  a  more  inclusive 
definition  of  minor  facilities  changes  for 
Class  A  stations,  should  it  also  apply  to 
television  translator  and  non  Class  A 
LPTV  stations?  We  would  be  inclined  to 
do  so  because  of  the  technical  and 
application  processing  similarities 


"47  CFR  73.3526  and  73.3527. 
«47CFR  73.1125. 
*»  47  CFR  73.671. 
»47  CFR  73.670. 


^'  "Streamlining  of  Mass  Media  Applications, 
Rules  and  Processes",  Report  and  Order  in  MM 
Docket  Nos.  96-43.  13  FCC  Red  23056.  63  FR  70040 
(1998). 

"47  CFR  73.3572(a). 


"  We  recently  altered  the  definitions  of  "major" 
and  "minor"  focilities  changes  for  the  AM. 
Noncommercial  FM  and  FM  translator  services  so 
that  fewer  changes  are  regarded  as  major.  See 
Report  and  Order  in  MM  Docket  98-93,  64  FR 
19498  (1999).  Most  facilities  modifications  in  the 
FM  and  TV  services  are  now  considered  minor. 

'^This  approach  is  also  applicable  for  DTV 
allotments  not  included  in  the  initial  allotment 
table  (See  47  CFR  73.623(d). 
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between  the  LPTV  and  proposed  Class 
A  services. 

48.  Class  A  Channel  Displacement 
Relief.  Through  additional  protections 
for  class  A  stations,  we  hope  to  reduce 
their  risk  of  channel  displacement  or 
tennination.  However,  it  could  be 
necessary  for  a  Class  A  station  to  seek 
operations  on  a  different  channel,  as  a 
way  to  avoid  or  eliminate  Interference 
conflicts.  In  that  event,  we  propose  that 
Class  A  stations  be  permitted  to  apply 
for  new  channels  on  a  first-come,  first- 
served  basis,  not  subject  to  mutually 
exclusive  applications.  We  believe  there 
is  a  need  for  displacement  relief 
procedures  in  a  Class  A  service,  and  we 
propose  to  adopt  procedures  similar  to 
those  used  in  the  LPTV  service,  which 
have  worked  well  over  the  years.'*  Class 
A  stations  causing  or  receiving 
interference  with  NTSC  TV,  DTV  or  any 
other  service  or  predicted  to  cause  such 
interference  would  be  entitled  to  apply 
for  a  channel  change  and/or  other 
related  facilities  changes  on  a  first-come 
first-served  basis.  We  propose  that 
displacement  applications  filed  by  Class 
A  licensees  be  treated  as  major  changes, 
with  the  specific  exception  that  such 
applications  would  be  permitted  to  be 
filed  at  any  time  that  displacement 
status  could  be  demonstrated.  Thus, 
Class  A  displacement  applications 
would  not  have  to  be  filed  in  a  window. 
Applications  of  Class  A  stations  would 
not  be  mutually  exclusive  unless  filed 
on  the  same  day.  We  tentatively 
conclude  that  mutually  exclusive 
applications  would  be  subject  to  the 
auction  procedures  pursuant  to  section 
309(j)  of  the  Communications  Act.  We 
seek  comment  on  these  matters. 
Commenters  may  also  address  whether 
Class  A  applications  could  be  excluded 
from  the  auction  requirements 
consistent  with  legislative  intent,  and 
the  basis  on  which  we  would  resolve 
mutual  exclusivity  when  it  arises. 

49.  We  note  that  in  the  LPTV  service, 
displacement  applications  related  to 
DTV  conflicts  or  channel  relocations 
from  channels  60-69  are  given  priority 
over  all  other  types  of  nondisplacement 
applications,  regardless  of  when  these 
were  filed.  We  seek  conunent  on 
whether  we  should  adopt  a  similar 
policy  for  prioritizing  Class  A  fecilities 
modification  applications,  and  whether 
some  or  all  of  the  LPTV  displacement 
relief  provisions  should  apply  to  Class 
A  television.  Should  there  be  any 
different  or  special  provisions  for  Class 
A  TV  conflicts  with  DTV  stations? 
Should  there  be  a  limitation  on  how  far 
a  station  should  be  permitted  to  relocate 
its  antenna  site  to  avoid  or  eliminate  an 


interference  conflict  or  would  some 
form  of  a  minimum  coverage 
requirement  provide  a  natiiral  limit  on 
this  distance?  ^  Should  we  consider 
reasons  for  displacement  other  than 
electromagnetic  interference,  such  an 
unavoidable  loss  of  antenna  site?  We 
ask  whether  Class  A  displacement 
applications  should  have  priority  over 
Part  74  LPTV  or  TV  translator  non- 
displacement  applications  filed  earlier 
or  on  the  same  day?  If  a  Class  A  station 
and  a  non-Class  A  LPTV  station  file 
mutually  exclusive  displacement 
applications,  should  we  favor  the  Class 
A  application?  We  invite  comment  on 
these  issues. 

50.  Channels  60-69.  In  the  Balanced 
Budget  Act  of  1997  ("Budget  Act")," 
Congress  required  that  the  Commission 
"seek  to  assm«"  that  a  qualifying  LPTV 
station  authorized  on  a  channel  from 
channel  60  to  chaimel  69  be  assigned  a 
channel  below  channel  60  to  permit  its 
continued  operation.-'*''  In  the  DTV 
proceeding,  we  amended  our  rules  to 
permit  all  LPTV  stations  on  channels  60 
to  69  to  file  displacement  relief 
applications  requesting  a  channel  below 
channel  60,  even  where  there  is  no 
predicted  or  actual  interference 
conflict. '9  On  Jime  1, 1998,  we  received 
116  applications  from  LPTV  stations 
and  187  applications  from  TV  translator 
stations  operating  on  these  channels. 
We  note  that  these  applications  have  a 
higher  priority  than  all  other 
nondisplacement  applications  for  LPTV 
and  TV  translators,  regardless  of  when 
the  applications  were  filed.  Other  LPTV 
and  TV  translator  stations  on  channels 
60 — 69  who  have  so  far  not  elected  to 
file  displacement  applications,  may  do 
so  at  any  time  provided  they  protect  the 
proposed  facilities  of  earlier-filed 
displacement  applications.  The 
Commission  has  not  selected  chaimels 
for  qualifying  LPTV  stations;  however,  it 
has  provided  the  opportunity  for 
affected  stations  to  seek  channels  below 
channel  60  on  a  priority  basis.  We  invite 


"47  CFR  73.3572(a)(2). 


''See  paragraph  54,  infra.  LPTV  stations 
displaced  by  interference  conflicts  with  analog  TV 
service  are  permitted  to  relocate  their  sites  within 
16  kilometers;  there  is  no  relocation  restriction  to 
resolve  DTV  conflicts. 

"See  Public  Law  105-33,  111  Stat.  251.  section 
3004  (1997),  adding  new  section  337(e)  to  the 
Communications  Act. 

'"Section  337(f)(2)  of  the  Communications  Act  of 
1934,  as  amended,  establishes  criteria  for  qualifying 
LPTV  stations.  The  qualifications  are:  the  station 
broadcast  a  minimum  of  18  hours  per  day:  the 
station  broadcast  an  average  of  at  least  3  hours  per 
week  of  programming  that  was  produced  within  the 
market  area  served  by  the  station;  and.  the  station 
was  in  compliance  with  the  requirements 
applicable  to  low-power  television  stations. 

'«  Memorandum  Opinion  and  Order  on 
Reconsideration  of  the  Sixth  Report  and  Order, 
supra,  at  paragraph  116. 


comment  on  whether  any  and  if  so, 
what  further  actions  should  be  taken  to 
meet  this  Congressional  mandate. 
Should  we  give  special  consideration  to 
the  processing  of  displacement 
applications  from  qualifying  stations  in 
the  LPTV  service  seeking  to  vacate  use 
of  a  chaimel  above  channel  59?  Should 
these  applications  be  given  priority 
where  they  are  mutually  exclusive  vnth 
other  displacement  applications  that  do 
not  qualify  imder  the  terms  of  the 
Budget  Act? 

D.  Other  Technical  Issues 

51.  Television  Channels  for  Class  A 
Stations.  We  propose  not  to  authorize 
Class  A  service  on  chaimels  52-59.  In 
the  DTV  proceeding,  channels  2-51 
were  established  as  the  permanent 
"core"  spectrum,  permitting  the 
recovery  of  channels  52-59  at  the  end 
of  the  DTV  transition  period.*"  In  the 
interest  of  providing  long  term  stability 
for  Class  A  stations,  we  believe  it  would 
be  best  not  to  authorize  Class  A  status 
on  these  channels,  only  to  subject 
stations  to  future  displacement 
Accordingly,  we  propose  to  grant  Class 
A  status  only  to  qualifying  stations 
already  authorized  to  operate  on 
channels  2-51. 

52.  We  recognize  that  this  spectrum 
limitation  could  adversely  affect 
stations  above  channel  51.  LPTV  and  TV 
translator  operators  on  channels  60-69 
have  a  presumption  of  displacement 
and  may  seek  replacement  channels  at 
any  time  without  further  qualification. 
However,  operators  on  channels  52-59 
may  seek  displacement  relief  only  - 
where  there  is  an  actual  or  potential 
interference  conflict,  including  a 
conflict  with  a  DTV  co-channel 
allotment.  Nonetheless,  these  operators 
face  displacement  when  channels  52-59 
are  reclaimed,  and  would  be  barred 
from  becoming  Class  A  stations  if  they 
could  not  secure  a  replacement  channel 
below  channel  52.  Thus,  we  ask  if  the 
presiunption  of  displacement  should  be 
extended  to  LPTV  and  TV  translator 
stations  authorized  on  these  channels, 
giving  these  operators  an  immediate 
opportunity  to  seek  replacement 
channels  while  such  channels  might 
still  be  available.  We  recognize  this 
could  lead  to  additional  competition  for 
replacement  channels,  channels  which 
may  be  needed  now  by  some  LPTV  and 
translator  stations  facing  imminent 
displacement  We  invite  comment  on 
spectrum  issues  for  Class  A  stations 
and,  in  particular,  on  whether  we 
should  extend  a  presumption  of 
channels  displacement  to  LPTV  and  TV 

""Sixth  Report  and  Order  in  MM  Docket  No.  87- 
268,  supra,  at  paragraph  83. 
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translator  stations  authorized  for 
channels  52-59. 

53.  Power  Levels.  We  believe  the 
current  power  levels  are  sufficient  to 

Preserve  existing  service,  and  we 
olieve  that  further  increases  could 
hinder  the  implementation  of  digital 
television  and  could  limit  the  number  of 
Class  A  stations  that  could  be 
authorized.  C3A  has  proposed 
mairimiim  levels  of  effective  radiated 
power  (ERP)  for  Class  A  stations  that 
exceed  the  ERP  limits  in  the  LPTV 
service  rules.^'  However,  we  note  that 
our  primary  purpose  in  this  proceeding 
is  to  provide  additional  stability  for 
qualifying  LPTV  stations,  and  this  by 
itself  is  a  formidable  undertaking.  Our 
current  belief  is  that  any  further  power 
increases  for  Class  A  stations  shoidd 
await  a  fuller  understanding  of  the 
coverage  and  interference  potential  of 
full  service  digital  television  stations. 
We  invite  comment  on  this  aspect  of  the 
proposed  Class  A  service. 

54.  Covemge  Requirements.  Another 
issue  to  be  resolved  is  whether  to 
require  Class  A  stations  to  provide  some 
requisite  level  of  coverage  over  their 
community.  We  question  whether  a 
minimiiin  coverage  requirement  should 
be  imposed  on  Class  A  stations.  Such 
stations  may  not  operate  with  sufficient 
power  to  serve  large  communities,  and 
vm  have  expressed  reservations  about 
increasing  power  limits  for  Class  A 
stations  beyond  the  current  limits  in  the 
LPTV  service.  Those  Class  A  stations 
that  are  intended  to  serve  an  entire 
community  that  is  otherwise  unserved 
or  underserved  would  appear  to  have 
ample  incentive  to  provide  a  requisite 
level  of  service  to  the  residents  of  the 
whole  of  that  community  without  a 
Commission  requirement  to  do  so.  Other 
stations,  by  their  very  nature,  might 
intend  to  serve  only  a  narrow  segment 
of  their  community. 

55.  We  seek  comment  on  whether  to 
require  any  certain  signal  level  or  other 
measure  of  Class  A  reception  quality  to 
any  particular  geographical  area  or 
population.  Alternatively,  if  we  do    ^ 
adopt  a  coverage  requirement,  shoiUd  it 
be  couched  in  terms  of  a  certain 
proportion  of  the  Class  A  station's  signal 
contour  having  to  be  placed  over  at  least 
some  part  of  its  community  of  license?  ^^ 


»i  In  the  DTV  proceeding,  section  74.735  of  the 
LPTV  rules  was  amended  to  replace  transmitter 
power  output  limits  with  limits  for  effective 
radiated  power.  The  limits  for  analog  LPTV  and  TV 
translator  stations  are  3  kW  and  150  kW  for  VHF 
and  UHF  channels,  respectively.  For  digital 
operations,  the  limits  are  300  watts  for  VHF  and  IS 
kW  for  UHF  staUons. 

"We  recognize  that,  in  effect,  LPTV  stations  are 
licensed  to  serve  particular  areas  rather  than 
particular  communities.  This  type  of  requirement 
would  require  that  Class  A  stations  be  licensed  to 


This  t5rpe  of  requirement  woiild  serve  to 
maintain  a  connection  between  the 
Class  A  station  and  its  community  of 
license  without  requiring  it  to  serve  any 
requisite  portion  of  that  community. 
This  would  be  particularly  beneficial 
where  the  community  of  license  is  large 
and  the  Class  A  station  is  intended  to 
serve  only  a  part  of  it.  We  seek  comment 
on  this  issue  and  on  what  portion  of  a 
Class  A  station's  signal  contour,  if  any, 
should  have  to  be  placed  over  some  part 
of  its  community  of  license. 

E.  Ownership  Restrictions 

56.  A  principal  objective  of  any 
proposal  to  elevate  certain  LPTV 
stations  to  Class  A  status  is  to  recognize 
their  contribution  to  local  diversity. 
Accordingly,  our  preliminary  view  is 
that,  if  we  create  a  Class  A  service,  these 
rules  should  apply  to  Class  A  licensees 
to  the  same  extent  they  apply  to  full 
service  licensees,  at  least  with  regard  to 
local  ownership  limits.  At  the  present 
time,  we  do  not  believe  it  appropriate  to 
apply  the  national  audience  reach  cap  to 
Class  A  stations.  That  reach  cap  is 
premised  on  the  ability  of  a  full  service 
station  to  reach  the  entire  market  (or,  in 
the  case  of  UHF  stations,  to  actually 
reach  half  of  the  entire  market).  As 
noted  above,  we  do  not  anticipate  that 
Qass  A  stations  woidd  be  required  to 
reach  or,  in  many  instances,  would  be 
able  to  reach  an  appreciable  portion  of 
the  markets  in  which  they  are  located. 
Thus,  it  would  be  inequitable  to  charge 
a  Class  A  station  with  reaching  its  entire 
market,  and  to  cap  Class  A  stations 
under  common  ownership  to  reaching  a 
theoretical  35%  of  the  national  TV 
audience,  when,  in  actuality,  such  a 
group  of  stations  might  reach  only  a 
small  proportion  of  that  figure.  We  seek 
comment  on  these  issues.  In  this  regard, 
there  are  several  questions  we  would 
like  addressed  by  commenters.  First,  to 
what  degree  would  application  of  part 
73  multiple  and  cross-ownership 
limitations  limit  the  ability  of  LPTV 
stations  to  upgrade  to  Class  A?  Second, 
if  we  do  decide  to  impose  these 
ownership  limitations,  should  we 
grandfather  existing  combinations  that 
would  be  prohibited  by  the  rule  and,  if 
so,  should  grandfathered  status 
terminate  at  some  point?  Third,  on  the 
local  level,  what  should  be  the 
triggering  threshold  for  any  applicable 
ownership  restraints?  For  example, 
should  the  duopoly  rule  for  Class  A 
stations  prohibit  common  ownership  of 
stations  whose  protected  service 
contours  overlap? 


F.  Digital  Class  A  Stations 

57.  We  propose  to  allow  Class  A 
stations  at  any  time  to  request  authority 
to  convert  firom  analog  to  digital 
operation  on  their  existing  chaimels, 
provided  interference  protection 
standards  are  met.  However,  we  will 
not,  as  CBA  proposed,  permit  Class  A 
stations  to  apply  for  a  second  channel 
for  digital  operations.  We  invite 
comments  on  this  issue. 

58.  Digital  operation  by  Class  A 
stations  presents  the  issue  of 
compliance  with  the  technical  and 
service  rules  applicable  to  full  service 
DTV  stations."  We  invite  comment  on 
rules  that  should  or  should  not  apply  to 
digital  Class  A  stations.  We  ciurenUy 
believe  that,  at  a  minimum,  these 
stations  should  have  some  broadcast 
requirement,  and  we  seek  comment  on 
this  view.  What  supplementary  and 
ancillary  fees  regulatory  approach 
should  apply  to  Class  A  broadcasters 
providing  feeable  services?  Should  it  be 
the  same  as  we  apply  to  full  service 
DTV  stations?  We  also  believe  primary 
stations  should  be  required  to  use  the 
transmission  standard  adopted  for  DTV 
stations  and  seek  comment  on  this 
issue.  Within  what  period  of  time  after 
receiving  digital  autiiority,  such  as 
CBA's  proposal  of  18  months,  should 
we  require  stations  to  commence  digital 
operation? 

G.  Remaining  Issues 

59.  Three  remaining  issues  should 
also  be  addressed.  One  issue  concerns 
the  format  of  call  signs  to  be  issued  to 
Class  A  stations?  LPTV  stations  may 
request  use  of  foiu-letter  call  signs, 
which  must  be  appended  by  the  suffix 
"-LP".  Should  Class  A  stations  be 
assigned  four-letter  call  signs  without  a 
designating  suffix  other  than  "-TV,"  for 
example,  in  the  manner  of  Class  A  FM 
radio  stations?  If  not.  what  is  an 
appropriate  suffix?  Another  issue, 
which  is  not  mentioned  in  the  CBA 
petition,  is  the  issue  of  whether  Class  A 
transmitters  should  be  certified  (similar 
to  the  previous  "type  acceptance" 
requirement)  or  should  the  less  stringent 
part  73  "verification"  requirement  or 
some  other  criteria  apply?  Finally,  what 
class  of  fees  shoiild  apply  to  Class  A 
applicants?  We  believe  it  appropriate  to 
classify  Class  A  applications  as  minor 


a  particular  community  even  though  they  would 
not  have  to  serve  a  requisite  percentage  of  the  entire 
community  or  its  population. 


"  See  Foiuth  Report  and  Order  in  MM  Docket  87- 
268, 11  FCC  Red  17771, 62  FR  14006  (1996);  Fifth 
Report  and  Order  in  MM  Docket  No.  87-268, 12 
FOC  Red.  12809,  62  FR  26966  (1997),  recon.  granted 
in  part  and  denied  in  remainder  Memorandum 
Opinion  and  Order  on  Reconsideration  of  the  Fifth 
Report  and  Order  in  MM  Docket  No.  87-268,  supra; 
Sixth  Report  and  Order  in  MM  Docket  87-658, 
supra,  recon.  granted  in  part  and  denied  in 
remainder  13  FCC  Red  7418, 63  FR  13546  (1998). 
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modifications  for  fee  purposes.  How 
should  Class  A  stations  be  considered 
for  the  purposes  of  regulatory  fees 
assessed  piirsuant  to  section  9  of  the 
Communications  Act  of  1934,  as 
amended?  ^  We  seek  comment  on  these 
and  other  issues. 

IV.  Conclusion 

60.  In  this  document,  we  seek 
comment  on  the  creation  of  a  Class  A 
low  power  television  service,  which 
would  afford  stability  to  LPTV  stations 
providing  local  service,  while  also 
considering  the  needs  of  other  services, 
foremost  among  these  the  transition  to 
digital  television  service.  Creation  of 
such  a  service  will  require  the  balancing 
of  a  number  of  factors,  which  will  not 
be  easy  to  strike.  Accordingly,  we  seek 
comment  on  all  of  the  issues  raised 
herein  to  assist  us  in  achieving  that 
balance. 

V.  Administrative  Matters 

61.  Comments  and  Reply  Comments. 
Pursuant  to  47  CFR  1.415  and  1.419, 
interested  parties  may  file  comments  on 
before  60  days  after  publication  in  the 
Federal  Register  and  reply  comments 
on  or  before  90  days  after  publication  in 
the  Federal  Register.  Comments  may  be 
filed  using  the  Conunission's  Electronic 
Comment  Filing  System  (ECFS)  or  by 
filing  paper  copies.  See  Electronic  Filing 
of  Dociunents  in  Rulemaking 
Proceedings,  63  FR  24,121  (1998). 

62.  Conunents  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  <http://www.fcc.gov/e-file/ 
ecfs.html>.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
conunenters  should  include  their  full 
name,  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address."  A  sample  form  and  directions 
will  be  sent  in  reply. 

63.  Parties  who  choose  to  file  by 
paper  must  file  an  original  and  four 
copies  of  each  filing.  If  more  than  one 
docket  or  rulemaking  number  appear  in 
the  caption  of  this  proceeding, 
commenters  must  submit  two  additional 


»«47  U.S.C.  159. 


copies  for  each  additional  docket  or 
rulemaking  number.  All  filings  must  be 
sent  to  the  Commission's  Secretary, 
Magalie  Roman  Salas,  Office  of  the 
Secretary,  Federal  Communications 
Commission,  445  Twelfth  Street,  S.W.; 
TW-A325,  Washington,  D.C.  20554. 

64.  Parties  who  cnoose  to  file  by 
paper  should  also  submit  their 
comments  on  diskette.  These  diskettes 
should  be  submitted  to:  Wanda  Hardy, 
445  Twelfth  Street.  S.W.;  3-C221. 
Washington,  D.C.  20554.  Such  a 
submission  should  be  on  a  3.5  inch 
diskette  formatted  in  an  IBM  compatible 
format  using  WordPerfect  5.1  for 
Windows  or  compatible  software.  The 
diskette  should  be  accompanied  by  a 
cover  letter  and  should  be  submitted  in 
"read  only"  mode.  The  diskette  should 
be  clearly  labelled  with  the  conmienter's 
name,  proceeding  (including  the  lead 
docket  number  in  this  case  (MM  Docket 
No.  99-292),  type  of  pleading  (comment 
or  reply  comment),  date  of  submission, 
and  die  name  of  the  electronic  file  on 
the  diskette.  The  label  should  also 
include  the  following  phrase  "Disk 
Copy — Not  an  Original."  Each  diskette 
should  contain  only  one  party's 
pleadings,  preferably  in  a  single 
electronic  file.  In  addition,  commenters 
must  send  diskette  copies  to  the 
Commission's  copy  contractor, 
International  Transcription  Service, 
hic,  445  Twelfth  Street,  S.W.;  CY-B402. 
Washington.  D.C.  20554. 

65.  Ex  Parte  Rules.  This  is  a  permit- 
but-disclose  notice  and  comment 
rulemaking  proceeding.  Ex  parte 
presentations  are  permitted  except 
during  the  Sunshine  Agenda  period, 
provided  they  are  disclosed  as  provided 
in  the  Commission's  Rules.  See 
generally  47  CFR  1.1202, 1.1203,  and 
1.1206(a). 

66.  Initial  Regulatory  Flexibility 
Analysis.  With  respect  to  this  document, 
an  Initial  Regulatory  Flexibility 
Analysis  ("IRFA")  is  provided.  As 
required  by  section  603  of  the 
Regulatory  Flexibility  Act,  the 
Commission  has  prepared  an  IRFA  of 
the  expected  impact  on  small  entities  of 
the  proposals  contained  in  this 
document.  Written  public  comments  are 
requested  on  the  IRFA.  In  order  to  fulfill 
the  mandate  of  the  Contract  with 
America  Advancement  Act  of  1996 
regarding  the  Final  Regulatory 
Flexibility  Analysis,  we  ask  a  number  of 
questions  in  our  IRFA  regarding  the 
prevalence  of  small  businesses  in  the 
television  broadcasting  industry. 
Comments  on  the  IRFA  must  be  filed  in 
accordance  with  the  same  filing 
deadlines  as  comments  on  the 
document,  but  they  must  be  filed  in 
accordance  with  the  same  filing 


deadlines  as  comments  on  the 
document,  but  they  must  have  a  distinct 
heading  designating  them  as  responses 
to  the  ERFA.  The  Secretary  shall  send  a 
copy  of  this  document,  including  the 
IRFA,  to  the  Chief  Coimsel  for  Advocacy 
of  the  Small  Business  Administration  in 
accordance  with  section  603(a)  of  the 
Regulatory  Flexibility  Act,  Public  Law 
96-354,  94  Stat.  1164,  5  U.S.C.  601  et 
seq.  (1981),  as  amended. 

67.  Authority.  This  document  is 
issued  pursuant  to  authority  contained 
in  sections  4(i),  303,  and  307  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  303,  and 
307. 

Initial  Regulatory  Flexibility  Act 
Analysis 

68.  As  required  by  section  603  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  603 
("W'A"),  the  Commission  is 
incorporating  an  Initial  Regulatory 
Flexibility  Analysis  ("IRFA")  of  the 
expected  impact  on  small  entities  of  the 
policies  and  proposals  as  an  Appendix 
to  this  Notice  of  Proposed  Rule  Making. 
Written  public  comments  concerning 
the  effect  of  the  proposals  in  this 
document,  includii^g  the  IRFA,  on  small 
businesses  are  required.  Comments 
must  be  filed  in  accordance  with  the 
same  filing  deadlines  as  comments  on 
the  document,  but  they  must  have  a 
separate  and  distinct  heading 
designating  them  as  responses  to  the 
IRFA.  The  Secretary  shall  send  a  copy 
of  this  document,  including  the  IRFA,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  paragraph  603(a)  of  the 
Regulatory  Flexibility  Act.** 

69.  Reason  Why  Agency  Action  is 
Being  Considered:  The  Community 
Broadcasters  Association  filed  a  Petition 
for  Rule  Making  asking  that  the 
Commission  create  a  "Class  A" 
broadcast  service  consisting  of  low- ' 
power  television  stations  that  had 
provided  at  least  three  hours  per  week 
of  locally  produced  programming 
during  the  three  months  immediately 
preceding  the  filing  of  their  application 
for  Class  A  status  and  met  other 
eligibility  criteria.  Public  Notice  of  that 
Petition  was  given  on  April  21, 1998. 
Comments  and  reply  comments  were 
filed.  On  the  basis  of  those  comments, 
the  Commission  believes  that  a  Notice  of 
Proposed  Rule  Making,  considering 
creation  of  such  a  class  of  television 
broadcast  stations  is  appropriate. 
Creation  of  such  a  class  of  television 
stations  would  provide  qualifying  low 
power  television  stations  primary  status 
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that  should  help  them  survive  the 
transition  to  digital  television,  which 
will  require,  during  the  transition,  a 
doubling  of  the  number  of  authorized 
primary  full  service  stations  that  will 
otherwise  displace  numerous  low  power 
stations  and  eliminate  a  number  of  these 
stations.  The  dociunent  considers 
creation  of  the  Class  A  service  and  asks 
specific  questions  on  issues  on  which  a 
further  record  is  necessary  and 
appropriate. 

70.  Need  For  and  Objectives  of  the 
Proposed  Rule  Changes:  The  dociunent 
in  this  proceeding  is  seeking  comment 
on  whether  and  how  the  Commission 
should  create  a  Class  A  service  that  will 
give  qualifying  low  power  television 
broadcast  stations  primary  status.  This 
will  allow  the  continued  development 
of  locally  produced  programming  aired 
on  these  stations  to  tfie  benefit  of  the 
informational  and  entertainment  needs 
of  the  audiences  they  serve 
notwithstanding  the  transition  to  digital 
broadcast  television  service. 

71.  Legal  Basis:  Authority  for  the 
actions  proposed  in  this  dociunent  may 
be  found  in  sections  4(i].  303  and  307 
of  the  Commissions  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  303,  307  and 
307. 

72.  Reporting,  Recordkeeping,  and 
Other  Compliance  Requirements:  The 
Commission  is  not  proposing  any  new 
or  modified  reporting,  recordkeeping, 
information  collection,  or  compliance 
requirements  in  this  proceeding. 

73.  Federal  Rules  that  Overlap, 
Duplicate,  or  Conflict  with  the  Proposed 
Rules:  The  initiatives  and  proposed' 
rules  raised  in  this  proceeding  do  not 
overlap,  duplicate  or  conflict  with  any 
other  rules. 

74.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Rules  Would  Apply:  Under  the  RFA, 
small  entities  may  include  small 
organizations,  small  businesses,  and 
small  governmental  jurisdictions.  5 
U.S.C.  601(6).  The  RFA.  5  U.S.C.  601(3), 
generally  defines  the  term  "small 
business"  as  having  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act,  15  U.S.C. 
632.  A  small  business  concern  is  one 
which:  (1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration 
("SBA").  Pursuant  to  5  U.S.C.  601(3). 
the  statutory  definition  of  a  small 
business  applies  "unless  an  agency  after 
consultation  with  the  Office  of 
Advocacy  of  the  SBA  and  after 
opportunity  for  public  comment, 
establishes  one  or  more  definitions  of 
such  term  which  are  appropriate  to  the 


activities  of  the  agency  and  publishes 
such  definition(s)  in  the  Federal 
Register.  There  are  approximately  2,200 
LPTV  stations  that  potentially  could  be 
afiected  by  decisions  reached  it  this 
proceeding.  The  impact  of  actions  taken 
in  this  proceeding  on  small  entities 
would  ultimately  depend  on  the  final 
decisions  taken  by  the  Commission  and 
the  number  of  LPTV  stations  that  would 
qualify  and  apply  for  Class  A  status. 
However,  the  impact  of  the  decisions 
taken  in  this  proceeding  on  LPTV 
stations  should  be  a  positive  one, 
enabling  those  qualifying  for  Class  A 
status  to  gain  a  greater  degree  of  security 
in  the  continuation  of  their  existence 
without  the  potential  for  continuing 
displacement  diuing  the  transition  to 
digital  television. 

75.  Any  Significant  Alternatives 
Minimizing  the  Impact  on  Small  Entities 
and  Consistent  with  the  Stated 
Objectives:  This  document  solicits 
comment  on  a  variety  of  alternatives 
discussed  herein.  Any  significant 
alternatives  presented  in  the  comments 
will  be  considered.  This  proposal  will 
ultimately  provide  benefits  all 
qualifying  low  power  television  stations 
by  facilitating  means  for  them  to  survive 
the  transition  to  digital  television.  We 
seek  comment  on  the  alternatives 
proposed  in  this  document,  on  any 
other  alternatives  that  commenters  feel 
would  provide  benefits  to  such  stations 
as  they  go  through  the  period  of 
transition  to  digital  television,  and  on 
whether  there  is  a  significant  economic 
impact  on  any  class  of  small  licensees 
or  permittees  as  a  result  of  any  of  our 
proposed  approaches. 

Initial  Paperwork  Reduction  Act 
Analysis 

76.  This  document  explores  the 
potential  creation  of  a  Class  A  service  of 
television  broadcasters.  In  this  Notice  of 
Proposed  Rule  Making,  we  solicit 
comment  on  the  possibility  of  creating 

a  new  application  form  for  LPTV 
licensees  applying  for  Class  A  status.  As 
part  of  oiu-  continuing  effort  to  reduce 
paperwork  burdens,  we  invite  the 
general  public  and  the  Office  of 
Management  and  Budget  ("OMB")  to 
take  this  opportunity  to  comment  on  the 
information  collection  contained  in  the 
Notice  of  Proposed  Rule  Making.  Public 
and  agency  comments  are  due  at  the 
same  time  as  other  comments  on  this 
document;  OMB  comments  are  due  60 
days  bom  the  date  of  publication  of  this 
document  in  the  Federal  Register. 
Comments  should  address:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  shall 


have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
In  addition  to  filing  comments  with  the 
Secretary,  a  copy  of  any  comments  on 
the  information  collections  contained 
herein  should  be  submitted  to  Judy 
Boley,  Federal  Communications 
Commission,  445  Twelfth  Street,  S.W.; 
1-C8004.,  Washington,  DC  20554,  or  via 
the  Internet  to  jboley@fcc.gov  and  to 
Virginia  Huth,  OMB  Desk  Officer,  725 
17th  St.,  N.W.  Room  10236  NEOB, 
Washington,  DC  20503  or  via  the 
Internet  to  VHuth@omb.eop.gov. 

77.  Additional  Information.  For 
additional  information  on  this 
proceeding,  please  contact  Keith  Larson, 
Office  of  the  Bureau  Chief,  Mass  Media 
Bureau,  (202)  418-2600  or  Roger 
Holberg,  Policy  and  Rules  Division, 
Mass  Media  Bureau,  (202)  418-2134. 

Federal  Communications  Commission. 

Magalie  Roman  Saias, 

Secretary. 

[FR  Doc.  99-27530  Filed  10-21-99;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanlc  and  Atmospheric 
Administration 

50  CFR  Part  216 

[Docket  No.  990901241-9247-01;  I.D. 
1231966] 

RIN  0648-AiM09 

Talcing  and  Importing  Marine 
Mammals;  Taking  Marine  Mammals 
Incidental  to  Construction  and 
Operation  of  Offshore  Oil  and  Gas 
Platforms  in  the  Beaufort  Sea 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

summary:  NMFS  has  received  a  revised 
application  for  a  Letter  of  Authorization 
(LOA)  from  BP  Exploration  (Alaska), 
900  East  Benson  Boiilevard,  Anchorage, 
AK  99519  (BPXA)  to  take  small  numbers 
of  marine  mammals  incidental  to 
construction  and  operation  of  oflfehore 
oil  and  gas  platforms  at  the  Northstar 
development  in  the  Beaufort  Sea  in  state 
and  Federal  waters  and  a  petition  from 
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6PXA  for  regulations  governing  such 
take.  By  this  document,  NMFS  is 
proposing  regiilations  to  govern  that 
take.  In  order  to  implement  these 
regulations,  NMFS  must  determine  that 
these  takings  will  have  a  negligible 
impact  on  the  affected  species  and 
stocks  of  marine  mammals,  and  vtrill  not 
have  an  unmitigable  adverse  impact  on 
the  availability  of  the  species  or  stock(s) 
for  subsistence  uses.  NMFS  invites 
comment  on  the  petition/application, 
and  the  regulations. 

DATES:  Comments  and  information  must 
be  postmarked  no  later  than  December 
21, 1999.  Comments  on  the  collection  of 
information  requirement  must  be 
received  no  later  than  December  21, 
1999. 

ADDRESSES:  Comments  should  be 
addressed  to  Donna  Wieting,  Chief, 
Marine  Mammal  Conservation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910-3226.  A  copy  of  the  updated 
application,  Technical  Monitoring  Plan, 
Biological  Opinion  and  a  list  of  the 
references  used  in  this  document  may 
be  obtained  by  writing  to  this  address  or 
by  telephoning  one  of  the  contacts  listed 
here  (see  FOR  FURTHER  INFORMATION 
CONTACT).  Comments  regarding  the 
burden-hour  estimate  or  any  other 
aspect  of  the  collection  of  information 
requirement  contained  in  this  rule 
should  be  sent  to  the  preceding 
individual  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(0MB),  Attention:  NOAA  Desk  Officer, 
Washington,  D.C.  20503. 

A  copy  of  the  final  environmental 
impact  statement  (FEIS)  for  Northstar 
may  be  obtained  by  contacting  the  U.S. 
Army  Engineer  District,  Alaska, 
Regulatory  Branch,  P.O.  Box  898, 
Anchorage,  AK  99506-0898. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  HoUingshead  (301)  713- 
2055.  Brad  Smith,  (907)  271-5006. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  101(a)(5)(A)  of  the  Marine 
Mammal  Protection  Act  (16  U.S.C.  1361 
et  seq.)  (MMPA)  directs  the  Secretary  of 
Commerce  (Secretary)  to  allow,  upon 
request,  the  incidental,  but  not 
intentional  taking  of  marine  mammals 
by  U.S.  citizens  who  engage  in  a 
specified  activity  (other  than 
conunercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  regulations  are  issued. 

Permission  may  be  granted  for  periods 
of  5  years  or  less  if  the  Secretary  finds 
that  the  taking  will  have  a  negligible 


impact  on  the  species  or  stock(s)  of 
affected  marine  mammals,  will  not  have 
an  unmitigable  adverse  impact  on  the 
availability  of  the  species  or  stock(s)  for 
subsistence  uses,  and  regulations  are 
prescribed  setting  forth  the  permissible 
methods  of  taking  and  the  requirements 
pertaining  to  the  monitoring  and 
reporting  of  such  taking. 

Summary  of  Request 

On  November  30, 1998,  NMFS 
received  an  application  for  LOAs 
granting  an  incidental,  small  take 
exemption  under  section  101(a)(5)(A)  of 
the  MMPA  from  BPXA  to  take  marine 
mammals  incidental  to  construction  and 
operation  of  offshore  oil  and  gas 
platforms  at  the  Northstar  and  Liberty 
developments  in  the  Beaufort  Sea  in 
state  and  Federal  waters.  On  March  1, 
1999  (64  FR  9965).  NMFS  published  an 
advance  notice  of  proposed  rulemaking 
(ANPR)  on  the  application  and  invited 
interested  persons  to  submit  comments, 
information,  and  suggestions  concerning 
the  application,  and  the  structure  and 
content  of  regulations  if  the  application 
is  accepted.  Because  of  delays  in 
construction  during  1999,  and  in  issuing 
this  proposed  rule,  on  October  1,  1999, 
BPXA  updated  their  application  to 
NMFS.  This  application  is  available 
upon  request  (see  ADDRESSES). 
Following  is  a  brief  description  of  the 
proposed  scope  of  work  for  the 
Northstar  project.  For  more  detailed 
descriptions  please  refer  to  the  BPXA 
application.  Description  of  the  Activity 
BPXA  proposes  to  produce  oil  from  two 
offshore  oil  developments.  Northstar 
and  Liberty.  These  two  developments 
will  be  the  first  in  the  Beaufort  Sea  that 
use  a  subsea  pipeline  to  transport  oil  to 
shore  and  then  into  the  Trans- Alaska 
Pipeline  System.  The  Northstar  Unit  is 
located  between  2  and  8  miles  (mi)(3.2 
and  12.9  kilometers  (km))  offshore  from 
Pt.  Storkersen,  AK.  This  unit  is  adjacent 
to  the  Prudhoe  Bay  industrial  complex 
and  is  approximately  54  mi  (87  km) 
northeast  of  Nuiqsut,  a  Native  Alaskan 
community. 

Construction  is  scheduled  to  begin  in 
December  1999.  with  both  island 
construction  and  offshore  pipeline 
installation  occurring  in  2000.  The 
proposed  construction  activity  includes 
the  construction  of  several  ice  roads, 
one  from  West  Dock  and  the  Pt. 
Mclntyre  drill  site  to  the  Northstar 
gravel  mine,  one  frt>m  the  Kuparuk 
River  delta  mine  site  to  Seal  Island,  and 
one  along  the  pipeline  route  to  Seal 
Island.  The  gravel-haul  road  will  have  a 
parallel  alternate  road  to  transport 
service  equipment,  construction 
materials  and  alternate  gravel  hauling 
when  maintenance  or  repair  of  the  main 


ice  road  is  required.  In  addition  to  these 
main  ice  roads  it  is  expected  that  three 
to  foiu'  access  roads  will  be  cleared  of     ■ 
snow  to  allow  light  vehicle  traffic 
between  the  pipeline  construction 
activities  and  the  gravel-haul  ice  road. 
These  on-ice  access  roads  will  have  the 
snow  cleared  regularly,  with 
intermittent  flooding  to  maintain  safe 
traffic  conditions. 

It  is  estimated  that  during  the  winter 
approximately  16,800  large-volume  haul 
trips  between  the  onshore  mine  site  and 
a  reload  area  in  the  vicinity  of  Egg 
Island,  and  28,500  lighter  dump  truck 
trips  from  Egg  Island  to  Seal  Island  will 
be  necessary  to  transport  construction 
gravel  to  Seal  Island.  An  additional  300 
truck  trips  will  be  necessary  to  transport 
concrete-mat  slope  protection  materials 
to  the  island. 

Construction  of  a  gravel  island  work 
surface  for  drilling  and  oil  production 
facilities,  and  the  construction  and 
installation  of  two  10  in  (0.25  m) 
pipelines,  one  to  transport  crude  oil  and 
one  for  gas  for  field  injection  will  take 
place  during  the  winter  and  into  the 
open  water  season  of  2000,  while  the 
transport  and  installation  of  the  drill  rig 
and  associated  equipment  will  occur 
during  the  summer,  ending  around 
September  1,  2000.  The  two  pipelines 
will  be  buried  together  in  a  single 
trench.  During  the  sununer 
approximately  90  to  100  barge  trips 
from  Prudhoe  Bay  or  Endicott  are 
expected  to  support  construction. 

The  operational  phase  will  begin  with 
drilling  as  early  as  the  4*  quarter  of 
2000,  and  will  continue  for  2  years. 
Power  will  be  supplied  by  diesel 
generators.  This  phase  of  drilling  will 
temporarily  cease  in  mid-August  2001 
to  allow  installation  and  start-up  of 
process  facilities.  Drilling  is  expected  to 
resume  by  November  2001.  Drilling  will 
continue  imtil  23  development  wells  (15 
production.  7  gas  injection)  are  drilled. 
After  drilling  is  completed,  only 
production-related  site  activities  will 
occur.  In  order  to  support  operations  at 
Northstar.  the  proposed  operations 
activity  includes  the  annual 
construction  of  an  ice  road  from  Pt. 
Mclntyre  to  the^hore  crossing  of  the 
pipeline  and  along  the  pipeline  route  to 
Seal  Island.  Ice  roads  will  be  used  to 
resupply  needed  equipment,  parts, 
foodstuffs,  and  products,  and  for 
hauling  wastes  back  to  existing 
facilities.  During  the  summer,  barge 
trips  will  be  required  between  West 
Dock  or  Endicott  and  the  island  for 
resupply. 

Year-round  helicopter  access  to 
Northstar  is  planned  for  movement  of 
personnel,  foodstuffs  and  emergency 
movement  of  supplies  and  equipment. 
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Helicopters  will  fly  at  an  altitude  of  at 
least  1,000  ft  (305  m),  except  for 
takeoffs,  landings,  and  safe-flight 
operations. 

Comments  and  Responses 

On  March  1. 1999  (64  FR  9965), 
NMFS  published  an  ANPR  on  BPXA's 
application  and  invited  interested 
persons  to  submit  comments, 
information,  and  suggestions  concerning 
the  application  and  the  structure  and 
content  of  regulations,  if  the  application 
is  accepted.  During  the  30-day  comment 
period  on  that  notice,  comments  were 
received  from  the  Marine  Mammal 
Commission  (MMC),  Greenpeace 
Alaska,  the  Alaska  Eskimo  Whaling 
Commission  (AEWC),  the  North  Slope 
Borough  (NSB),  and  the  Inupiat 
Community  of  the  Arctic  Slope  (ICAS). 
These  comments  are  addressed  here. 

In  addition  to  the  application  for 
regulations,  on  August  14. 1998,  NMFS 
received  an  application  from  BPXA 
requesting  a  1-year  authorization  for  the 
harassment  of  small  numbers  of  several 
species  of  marine  mammals  incidental 
to  construction  of  the  Northstar 
development  in  the  Alaskan  Beaufort 
Sea.  This  application  was  submitted  by 
BPXA  to  ensiu-e  that,  if  construction 
began  during  the  winter  of  1998/99,  it 
would  have  an  authorization  to  take 
marine  mammals  during  the  lengthy 
period  of  time  for  developing  and 
promulgating  rulemaking.  This 
application  and  NMFS'  preliminary 
determination  that  the  incidental 
harassment  caused  by  this  activity 
would  have  no  more  than  a  negligible 
impact  on  small  numbers  of  marine 
mammals  and  not  have  an  unmitigable 
impact  on  subsistence  needs  for  these 
species  were  published  on  October  26, 
1998  (63  FR  57096),  and  a  30-day 
comment  period  was  provided.  An 
Interim  Incidental  Harassment 
Authorization  (IHA),  limited  to  ice  road 
construction  at  Northstar  was  issued  to 
BPXA  on  March  15,  1999  (64  FR  13778, 
March  22, 1999).  That  document  noted 
that  comments  received  on  the  IHA 
application  would  be  addressed  in  a 
future  Federal  Register  document. 
Because  NMFS  was  notified  by  BPXA 
that  they  would  not  be  proceeding  with 
construction  at  Northstar  diuing  die 
spring  and  summer  of  1998,  NMFS  did 
not  issue  an  IHA  to  BPXA  for  the 
construction  of  Northstar  during  1999. 
Therefore,  this  document  contains  the 
comments  and  NMFS"  responses  to 
those  comments  submitted  in  response 
to  the  IHA  application  (updated  where 
necessary),  in  addition  to  those 
comments  received  diuing  the  ANPR. 
Because  two  separate  actions  are  being 
discussed  in  this  section,  dates  have 


been  provided  in  order  to  clarify  which 
action  is  under  discussion  (11/98  refers 
to  comments  on  the  IHA;  3/99  refers  to 
comments  on  the  ANPR). 

Liberty  Project  Concerns 

Comment  1 :  Several  commenters 
noted  that  because  a  Draft 
Environmental  Impact  Statement  (DEIS) 
has  not  been  released  by  the  Minerals 
Management  Service  (MMS),  it  would 
be  prematiu«  to  consider  proposing 
regulations  to  authorize  the  taking  of 
marine  mammals  during  the 
construction  and  operation  of  the 
Liberty  oil  and  gas  development  project. 

Response:  NMFS  agrees.  While  this 
Federal  Register  document  contains 
generic  regulations  for  the  taking  of 
marine  mammals  incidental  to  offshore 
oil  and  gas  development  in  the  U.S. 
Beaufort  Sea,  the  only  project  under 
consideration  in  this  rulemaking  is  the 
Northstar  project.  NMFS  will  not  issue 
proposed  regulations  regarding 
incidental  takes  for  the  Liberty  project 
until  after  a  DEIS  has  been  released  by 
MMS.  This  document  is  scheduled  to  be 
released  either  late  this  year  or  early 
next  year. 

Northstar  Concerns 

Comment  2:  The  AEWC  (3/99) 
believes  it  is  not  in  a  position  to 
comment  on  incidental  take  regulations 
relative  to  Northstar  because:  (1)  the 
AEWC  is  unaware  of  any  final 
determination  regarding  the  proposed 
subsea  pipeline  route  for  Northstar;  (2) 
the  bowhead  whale  subsistence  whaling 
community  objects  to  the  proposed 
pipeline  route  in  Alternative  5  of  the 
FEIS,  and  that  the  AEWC  will  object  to 
the  project  as  a  whole,  if  Alternative  5 
is  selected,  since  that  alternative  will 
place  the  subsea  pipeline  at  greater  risk 
of  damage  from  ice  and  erosion;  and  (3) 
the  U.S.  Army  Corps  of  Engineers 
(Corps)  reports  that  for  present  and 
reasonably  foreseeable  oil  production  in 
the  Beaufort  Sea,  the  "ciunulative 
probability  of  one  or  more  major  oil 
spills  (greater  than  1,000  barrels)  is  95.2 
percent"  over  the  next  20  years. 

Response:  While  NMFS  has 
preliminarily  determined  that  either 
alternative  2  or  5  will  result  in  no  more 
than  a  negligible  impact  on  marine 
mammals  and  not  have  an  immitigable 
impact  on  subsistence  needs  for  marine 
mammals,  the  Corps  chose  Alternative 
2,  not  Alternative  5,  as  the  preferred 
action.  For  discussion  on  oil  spill 
impacts,  please  refer  to  a  discussion  on 
that  subject  later  in  this  document. 

MMPA  concerns 

Comment  3:  The  AEWC  (3/99) 
believes  that  a  30-day  comment  period 


is  insufficient  for  proposed  regulations 
on  Beaufort  Sea  oil  and  gas 
development  and  production.  Therefore, 
the  AEWC  requests  that  the  public 
comment  period  for  the  proposed 
regulations  be  no  less  than  60  days. 

Response:  NMFS  agrees  and  has 
extended  the  normal  45-day  comment 
period  for  proposed  rules  for  an 
additional  15  days  for  these  regulations. 
However,  in  order  to  complete 
rulemaking  in  a  timely  maimer,  and 
because  most  issues  have  been 
addressed  already  in  the  FEIS  issued  by 
the  Corps  under  the  National 
Environmental  Policy  Act  (NEPA),  an 
extension  beyond  60  days  is  unlikely  to 
be  available. 

Comment  4:  Greenpeace  (11/98)  states 
that  BPXA's  reliance  on  harassment  and 
"take  itself  to  displace  seals  from 
construction  activities  violates  the  spirit 
and  intent  of  the  MMPA.  The  MMC  (3/ 
99)  notes  that  BPXA's  petition  for 
rulemaking  suggests  that  regulations 
and  LOAs  authorize  the  intentional 
hazing  (harassment)  of  whales  and  seals 
to  reduce  the  likelihood  of  their 
encountering  oil  if  there  is  an  oil  spill. 
The  MMC  wants  to  ensure  that  BPXA 
recognizes  that  intentional  hazing 
cannot  be  authorized  under  section 
101(a)(5)(A)  of  the  MMPA. 

Response:  Section  101(a)(5)(A) 
requires  NMFS  to  implement 
"regulations  setting  forth  *  *  * 
permissible  methods  of  taking  pursuant 
to  such  activity,  and  other  means  of 
effecting  the  least  practicable  adverse 
impact  on  such  species  or  stock  and  its 
habitat  *  *  *."  Therefore,  if  there  is  an 
authorization  for  the  incidental 
harassment  of  marine  mammals,  and 
that  incidental  harassment  takes  place, 
the  fact  that  the  marine  manmunals  do 
not  return  to  the  area  is  not  considered 
by  NMFS  to  be  a  violation  of  the 
MMPA.  In  fact,  because  certain 
activities  (e.g.,  ice  road  construction,  oil 
spills)  have  some  potential  for  serious 
injury  or  mortality  for  marine  mammals 
that  remain  within  the  area,  NMFS 
believes  that  early  displacement  of  these 
animals  would  be  to  the  animals' 
benefit.  When  mitigation  measures  that 
lower  the  potential  for  marine  mammals 
to  be  seriously  injured  or  killed  have 
been  identified,  those  measures, 
including,  when  necessary,  intentional 
harassment  measures  can  be  authorized' 
under  the  appropriate  provision  of  the 
MMPA. 

Comment  5:  Greenpeace  (11/98) 
contends  that  NMFS  artificially 
segregated  the  IHA  process.  Greenpeace 
states  that  the  MMPA  does  not  provide 
for  NMFS  to  issue  "first-year 
construction"  and  later  "construction 
and  operation." 
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Response:  NMFS  disagrees.  While  the 
MMPA  does  not  provide  for  this 
segregation,  it  also  does  not  prohibit 
issuing  an  IHA  in  1  year  and  then 
promulgating  regulations  for  a  5-year 
authorization.  Congress  implemented 
the  IHA  process  as  an  expedited 
procedure  recognizing  the  time 
necessary  in  the  Federal  Government  for 
the  promulgation  of  regulations. 
Congress  recognized  that  NMFS  must  be 
afforded  some  procedural  flexibility  in 
order  to  streamline  the  review  of  small 
take  authorizations  when  the  taking  is 
limited  to  incidental  harassment(see 
MMPA  Amendments  of  1994.  H.R.  Rep. 
No.  103-439,  at  29-30. 1994).  Even 
imder  an  ideal  schedule,  regulations 
could  not  be  implemented  within  the 
time  period  between  the  release  of  the 
DEIS  and  receipt  of  a  small  take 
application  and  the  proposed  time  for 
ice-road  construction  in  early  winter, 
1998/99.  This  prompted  BPXA's  IHA 
application. 

Comment  6:  Greenpeace  (11/98) 
contends  that,  because  NMFS'  IHA 
review  process  took  73  days,  instead  of 
the  statutory  45  days,  NMFS  improperly 
noticed  the  proposed  action  in  the 
Federal  Re^ster. 

Response:  While  there  is  a  statutory 
requirement  for  NMFS  to  publish  notice 
of  receipt  of  an  application  not  later 
than  45  days  after  receipt  of  an 
application,  that  process  may  be 
delayed  due  to  either  the  adequacy  of 
the  application  or  meeting  certain 
reqiurements  imder  the  NEPA.  In  this 
case,  because  the  supporting  NEPA 
dociunentation  (i.e.,  the  FEIS  for  this 
activity  would  not  be  released  within 
the  statutory  120  days  of  receipt  of  an 
IHA  application,  and  because  NMFS 
determined  that  it  could  not  issue  an 
IHA  to  BPXA  without  this  document, 
NMFS  determined  that,  because  of  the 
complexity  of  the  activity,  a  more 
detailed  review  could  be  imdertaken 
than  statutorily  allowed  by  the  MMPA. 

Comment  7:  Greenpeace  (3/99) 
believes  that  NMFS  did  not  fairly 
consider  Greenpeace's  comments  on 
BPXA's  application  for  an  interim  IHA 
for  Northstar  construction. 

Response:  NMFS  gave  full 
consideration  to  Greenpeace's 
comments  contained  in  their  November 
24, 1998,  letter  when  it  issued  an 
interim  IHA  to  BPXA  on  March  15, 1999 
(64  FR 13778,  March  22. 1999).  As 
mentioned  previously,  NMFS'  review  of 
comments  submitted  on  the  1998  IHA 
application  are  addressed  in  responses 
in  various  parts  of  this  dociunent. 

Scientific  evidence  concerns 

Comment  8:  Greenpeace  (3/99) 
believes  that  there  is  an  overwhelming 


lack  of  scientific  evidence  supporting 
the  claim  that  BPXA's  construction  and 
operation  of  the  Northstar  and  Liberty 
projects  pose  a  negligible  impact  to 
marine  mammals  and  do  not  pose  an 
unmitigable  impact  on  the  availability 
of  marine  mammals  for  subsistence 
uses.  Greenpeace  believes  that  the 
Northstar  DEIS  and  FEIS  are  inadequate 
for  supporting  these  claims. 

Response:  NMFS  has  reviewed  both 
the  DEIS  and  FEIS  prepared  by  the 
Corps  on  the  Northstar  project  and  has 
determined  that  that  document  contains 
the  best  scientific  information  (and 
Traditional  Knowledge)  available  for 
assessing  impacts  on  marine  mammals 
by  the  construction  and  operation  of  the 
Northstar  project.  As  noted  later  in  this 
document,  NMFS  has  preliminarily 
determined  that  the  best  scientific 
information  available  indicates  that 
construction  and  operation  of  Northstar 
will  have  no  more  than  a  negligible 
impact  on  marine  mammals  and  not 
have  an  unmitigable  adverse  impact  on 
subsistence  uses  of  marine  mammals. 
NMFS  will  continue  to  evaluate  new 
information  during  this  rulemaking 
period  and  invites  reviewers  to  submit 
data  or  references  on  the  potential 
impacts  on  marine  mammals  from  oil 
development  on  the  North  Slope. 

Small  Take  Concerns-Ringed  Seals 

Comment  9:  For  reasons  stated  in 
their  letter,  including  the  lack  of  current 
reliable  figiu-es  for  ringed  seal 
populations,  Greenpeace  (11/98) 
contends  that  it  is  impossible  for  NMFS 
to  meet  the  negligible  impact 
requirement  of  the  MMPA  without 
ciurent  information  on  the  status  of  the 
Beaufort  Sea  ringed  seal  population. 

Response:  NKff  S  uses  the  best 
scientific  information  available  when 
making  determinations  that  marine 
mammal  takings  are  small,  that 
activities  are  having  no  more  than  a 
negligible  impact  on  the  species  or 
stock(s)  of  marine  mammals  and  not 
having  an  uiunitigable  adverse  impact 
on  the  availability  of  the  species  or 
stock(s)  of  marine  mammals  for 
subsistence  uses.  Hill  and  DeMaster 
(1998)  indicates  that  there  are  no 
current  population  estimates  available 
for  ringed  seals.  However,  such 
estimates  are  not  critical  when  takings 
are  expected  to  be  limited  to  incidental 
harassment.  Provided  the  activity  itself 
is  not  having  more  than  a  negligible 
impact  on  the  population,  population 
fluctuations  due,  for  example,  to 
increasing  polar  bear  popiUations, 
global  warming  and  persistent  organic 
pollutants  are  not  critical,  but  are 
considered  when  making 
determinations  on  potential  biological 


removal  (PBR)  levels.  However,  while 
there  are  no  ciirrent  population 
estimates  available,  crude  population 
estimates  have  been  made:  Kelly  (1988) 
estimated  that  1-1.5  million  seals  occiur 
in  Alaskan  waters,  Frost  and  Lowry 
(1984)  extrapolated  a  vtrinter  population 
of  40,000  ringed  seals  from  a  mean 
density  estimate  of  0,4  seals/km-  and 
estimated  that  die  summer  population 
would  be  80,000.  Amstrup  (1995) 
estimated  a  population  size  of  326,500 
(208,000  in  the  pack  ice  and  118,500  in 
the  shorefast  ice). 

Because  NMFS  expects  that  ringed 
seals  may  be  harassed,  but  not  killed  as 
a  resvdt  of  industry  activities, 
knowledge  of  the  species'  local  density 
is  more  important  than  a  reliable 
estimate  of  population  abundance. 
There  are  numerous  studies  that  have 
docimiented  the  density  of  ringed  seals 
in  the  Northstar  area.  ADF&G  surveys 
have  shown  densities  of  0.33  to  0.66 
seals/km^  (0.85  to  1.71  seals/mi^)  (Frost 
et  al.,  1997;  Corps,  1999)  and  a  1997 
survey  in  the  Northstar  area  showed  an 
average  density  of  0.42  ringed  seals/km^ 
on  landfast  ice  over  water  depths  of  5- 
20  m  (16.4-65.6  ft)  (Miller  et  al,  1998). 
Virtually  no  seals  were  seen  where 
water  depths  were  less  than  3  m  (9.8 
ft)(Miller  et  al,  1998).  The  Northstar 
ringed  seal  surveys  included  as  part  of 
the  monitoring  plan  will  provide  up-to- 
date,  site-specific  density  estimates  at 
Northstar,  and  can  be  compared  with    . 
past  density  estimates.  Because  these 
surveys  began  in  1997, .they  will  provide 
a  baseline  against  which  results  of 
future  seal  surveys  during  and  after 
Northstar  construction  can  be 
compared. 

Although  aerial  surveys  during  spring 
are  the  standard  method  for 
documenting  densities  and  distribution 
of  ringed  seals,  the  densities  tend  to  be 
underestimated  because  not  all  ringed 
seals  are  hauled  qut  on  the  ice  at  any 
one  time,  and  aerial  surveys  may  not  see 
all  seals  hauled  out  on  the  ice.  These 
underestimates  are  taken  into  account 
when  estimating  impacts  and  levels  of 
take. 

Comment  10:  Greenpeace  (11/98)  is 
concerned  about  the  effects  of  an 
increasing  polar  bear  popidation  and 
anthropogenic  and  non-anthropogenic 
impacts  on  ringed  seals. 

Response:  Because  the  taking  of 
ringed  seals  incidental  to  Northstar 
activities  will  be  almost  exclusively  by 
incidental  harassment  and  no  serious 
injury  or  mortality  is  expected  as  a 
result  of  Northstar  construction  and 
operation,  fluctuating  population  levels 
shoiUd  be  of  littie  consequence. 
Provided  the  total  taking  by  the  activity 
itself  is  having  no  more  than  a  negligible 
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impact  on  the  species  or  stock(s)  and 
will  not  have  an  unmitigable  adverse 
impact  on  the  availability  of  the  species 
or  stock(s)  for  subsistence  uses,  the 
authorization  can  be  granted.  It  should 
be  noted  moreover,  that  the  U.S.  Fish 
and  Wildlife  Service  (USFWS)  believes 
the  polar  bear  population  on  the  North 
Slope  has  reached  its  carrying  capacity 
and  that  its  growth  rate  will  slow  or 
stabilize. 

NMFS  believes  that  the  research  and 
monitoring  underway  since  1997,  at 
Northstar  and  the  central  Beaufort  Sea, 
including  aerial  monitoring  surveys 
conducted  by  both  ADF&G  and  LGL 
Limited  support  the  scientific  evidence 
that  the  takings  incidental  to  Northstar 
construction  and  operation  will  be 
negligible. 

Comment  11:  Greenpeace  (11/98) 
questions  BPXA's  statement  that  ringed 
seals  give  birth  in  their  lairs  "starting  in 
late  March  and  nurse  their  pups  for  4- 
6  weeks."  This,  Greenpeace  believes, 
underestimates  the  birthing  and  nursing 
periods  for  ringed  seals.  Ringed  seals 
continue  birthing  through  April  and 
early  May,  with  nursing  in  subnivean 
lairs  continuing  through  May  and  early 
June.  As  such,  harassment  and  take  of 
ringed  seals  will  be  significantly  greater 
than  that  which  is  set  forth  by  BPXA  in 
its  application. 

Response:  NMFS  agrees  that  the 
BPXA  statement  could  have  included 
more  complete  information  on  the  life 
history  of  ringed  seals.  NMFS  does  not 
agree  that  the  impact  will  be 
significantly  greater  than  what  is 
provided  in  the  application  because 
BPXA  has  timed  its  operations  to  avoid, 
to  the  greatest  extent  practicable, 
harassment  during  the  period  when 
ringed  seals  are  pupping.  By 
constructing  the  ice  roads  between 
December  and  February,  well  prior  to 
the  ringed  seal  pupping  season,  and 
maintaining  and  operating  those  roads 
during  the  season,  it  is  unlikely  that 
ringed  seals  would  remain  in  the 
vicinity  of  the  ice  road  corridor  and 
expose  themselves  and  later,  their 
young,  to  the  noise  if  the  female  was 
within  an  area  that  was  annoying  to  it. 

Comment  12:  Greenpeace  (11/98) 
questions  BPXA's  use  of  March  20  as 
the  beginning  date  to  require  ringed  seal 
surveys  in  previously  imdisturbed  areas. 
Greenpeace  believes  that  this  fails  to 
protect  seals  occup)dng  lairs  prior  to 
March  20. 

Response:  Due  to  the  instability  of  the 
shorefast  ice  during  mid-  to  late-March, 
it  is  highly  unlikely  that  roads  relating 
to  Northstar  construction  or  operation 
would  be  constructed  after  March  20. 
NMFS  reviewed  the  citation  provided 
by  BPXA  and  noted  that  the  late-March 


date  was  for  the  area  of  the  eastern 
Beaufort  Sea  about  60°  N,  not  in  the 
Beaufort  Sea  at  about  70°  30'N.  Smith 
(1988)  noted  the  difference  in 
reproductive  timing  between  his  data 
for  a  mid- April  birtliing  in  the  Western 
Arctic  at  approximately  72°  N  and 
McLaren's  mid-March  date.  Smith 
(1988)  suggests  a  latitudinal  gradient  in 
the  time  of  pupping.  If  so,  NMFS  notes 
that  the  March  20  date  should  be 
conservative.  This  date  was  the  standard 
date  for  operational  constraints  on  the 
on-ice  seismic  industry  prior  to 
establishment  of  the  small  take 
authorizations  in  1982  (see  47  FR  21248, 
May  18, 1982).  If  better  scientific 
information  is  provided  that  indicates  a 
different  start  date  should  be  flied  or 
that  different  methods  should  be 
implemented,  NMFS  is  willing  to 
consider  that  information. 

Comment  13:  Greenpeace  (11/98) 
contends  that  BPXA's  50  m  (164  ft) 
distance  for  avoiding  any  detected 
ringed  seal  lairs  is  insufficient  and 
unsupported  if  the  intent  is  to  avoid  any 
take.  If  so,  then  the  distance  would  have 
to  be  greater  than  3  km  (1.86  mi). 

Response:  While  NMFS  agrees  that  at 
present  there  is  no  scientific  evidence 
supporting  a  distance  of  50  m  (164  ft) 
from  lairs  for  avoiding  takes  of  ringed 
seal  pups,  there  is  also  little  support  for 
a  distance  as  great  as  3  km  (1.86  mi).  As 
ringed  seals  departed  lairs  in  response 
to  vibroseis  and  its  associated 
equipment  at  a  distance  up  to  644  m 
(2,113  ft)(Kelly  et  al.  1986),  and  as 
Bimis  and  Kelly  (1982)  suggest  that 
heavy  equipment  and  human  activity 
are  the  major  source  of  disturbance,  not 
the  vibroseis  noise  itself,  NMFS 
presumes  that  ice  road  construction  is 
likely  to  disturb  ringed  seals  about  the 
same  degree  as  vibroseis.  Therefore,  ice 
roads  constructed  in  water  (ice  and 
water  combined)  deeper  than  8  ft  (2.4 
m)  should  avoid  active  seal  lairs  by  at 
least  650  m  (2,132  ft)  imless  a  small  take 
authorization  has  been  issued, 
especially  after  March  20.  However, 
because  ice  roads  for  gravel  hauling  and 
pipeline  trenching  at  Northstar  cannot 
deviate  greatly  from  a  straight  line, 
NMFS  retained  the  requirement  under 
the  Interim  IHA  issued  to  BPXA  on 
March  15, 1999,  that  ice  road 
construction  begun  after  March  20, 1999 
avoid  ringed  seal  lairs  by  50  m  (164  ft), 
and  did  not  increase  that  distance  as 
recommended.  However,  while  NMFS 
believes  that  it  is  very  unlikely  that  any 
new  ice  roads  would  be  constructed  that 
late  in  the  season  in  the  Beaufort  Sea 
due  to  the  condition  of  the  ice  in  most 
years,  it  is  inviting  further  discussion  on 
this  is^ue  during  this  rulemaking.  At 
this  time,  NMFS  proposes  to  require  all 


ice  roads,  except  the  gravel  road  and  the 
pipeline  road,  avoid  seal  lairs  by  a 
minimum  of  150  m  (492  ft),  which  is  an 
increase  over  the  50-m  (164  ft)  retained 
in  the  Interim  IHA  and  is  similar  to 
NMFS'  requirements  for  vibroseis 
surveys. 

Marine  Mammal  Concerns-Bearded 
Seals 

Comment  14:  Greenpeace  (11/98) 
believes  that  (1)  given  the  lack  of 
population  data  for  bearded  seals,  it  is 
not  possible  for  BPXA  to  estimate  the 
number  of  bearded  seals  that  would  be 
taken  and  (2)  given  the  lack  of  baseline 
data  on  the  population  of  bearded  seals, 
it  is  impossible  for  NMFS  to  determine 
that  the  take  of  these  marine  mammals 
would  pose  a  negligible  impact. 

Response:  Using  data  collected  in 
1996  and  1997  near  Seal  Island  (Harris 
et  al.,  1997,  1998),  BPXA  calculated 
estimates  of  harassment  takes  that  might 
occur  as  a  result  of  construction  and 
related  activities  at  Northstar.  The 
calculation  method  was  provided  in  the 
BPXA  IHA  application.  Based  on  this 
calculation  method,  BPXA  estimates 
that  between  9  and  26  bearded  seals 
might  be  harassed  incidental  to 
Northstar  open-water  activities.  When 
takes  are  limited  to  the  incidental 
harassment  of  small  numbers  of  marine 
mammals,  a  negligible  impact 
determination  can  be  made  without 
recent  baseline  data  (see  response  to 
Gonmient  9). 

Marine  Mammal  Concerns-Spotted 
Seals 

Comment  15:  Greenpeace  (11/98) 
states  that  BPXA's  application  fails  to 
include  any  information  on  the  current 
use  of  the  area  by  spotted  seals,  or  the 
potential  effects  of  summer  construction 
activities  on  the  species. 

Response:  This  information  was 
provided  in  various  sections  of  BPXA's 
IHA  application  (and  later  in  the 
Northstar/Liberty  LOA  application).  For 
example,  information  on  the  status  and 
distribution  of  spotted  seals  was 
provided  on  page  23  to  25  of  the  IHA 
application  and  information  on 
potential  impacts  was  provided  on 
pages  51  through  55  of  that  document. 
However,  because  most  spotted  seals  are 
found  in  the  Bering  and  Chukchi  seas, 
fewer  than  5  spotted  seals  are  expected 
to  be  exposed  to  harassment  takes 
during  the  open  water  season  and  none 
during  the  hard  water  (ice)  season. 

Marine  Mammal  Concems-Bowbeads 

Comment  16:  The  MMC  (3/99)  notes 
that  the  petition  indicates  that  as  many 
as  1,380  bowhead  whales  could  possibly 
be  taken  annually  by  harassment 
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incidental  to  Northstar  construction  and 
operation.  Although  the  effects  of 
incidental  harassment  on  the  bowhead 
population  may  well  be  negligible,  it  is 
not  clear  why  the  possible  cumulative 
effects  are  expected  to  be  negligible  or 
why  taking  up  to  1,380  bowheads 
annually  (6,900  over  5  years)  is 
considered  to  be  a  "small"  nimiber. 

Response:  NMFS  cautions  that 
BPXA's  estimate  that  1,380  bowhead 
whales  might  be  harassed  incidental  to 
Northstar  construction,  and  later 
operations,  is  a  maximum  take  level,  not 
the  best  estimated  take  level.  The 
expected  average  level  of  take  by 
harassment  for  bowheads  is  173  animals 
annually  (based  on  the  best  scientific 
information  that  approximately  1.88 
percent  of  the  bowhead  population  will 
migrate  within  10  km  (6.2  mi)  of  the 
barrier  islands)  (BPXA,  1998).  Only  in 
those  years  (such  as  the  single  year 
(1997)  between  1979  and  1997)  when 
the  bowhead  migration  corridor  is  close 
to  shore,  would  BPXA  and  NMFS 
expect  up  to  52  percent  of  the  bowhead 
population  to  incur  a  take  by  incidental 
harassment.  Takings  by  Northstar 
during  this  event  may  result  in  up  to 
1,380  bowheads  being  harassed.  As 
takings  by  harassment  at  this  level 
would  not  be  expected  every  year  (and 
might  not  occur  during  a  5-year 
authorization),  NMFS  believes  that  the 
takings  (by  harassment)  should  be 
considered  small.  Also  because  most 
bowheads  that  would  be  encountered 
would  be  migrating,  it  is  imlikely  that 
a  given  bowhead  would  be  incidentally 
harassed  on  more  than  one  date. 

Comment  17:  Greenpeace  (11/98) 
contends  that  construction  activities  at 
Northstar  pose  a  significant  threat  to  the 
migration  of  bowhead  whales.  Any 
delays  in  scheduling  could  result  in  an 
even  greater  number  of  industrial 
activities  occurring  during  the  fall 
bowhead  migration. 

Response:  NMFS  recognizes  that 
delays  in  construction  scheduling  could 
result  in  increased  harassment  takes  of 
bowhead  whales.  This  tias  been 
partially  recognized  by  BPXA  in  their 
July  26, 1999  letter  to  NMFS  wherein 
they  note  that  movement  of  the  drilling 
rig  is  currently  scheduled  for  September 
1,  2000.  BPXA  has  also  assured  NMFS 
and  the  AEWC/NSB  that  all 
construction  and  operational  activities 
at  Northstar  during  the  bowhead 
migration  period  would  be  conducted 
safely  and  would  not  interfere  with  the 
fall  bowhead  hunt.  As  a  result,  NMFS 
will  need  to 'base  its  determinations  of 
negligible  impact  on  marine  mammals 
and  no  umnitigable  adverse  impact  on 
subsistence  uses  on  statements  made  by 
BPXA  and  analysis  of  data  in  the  FEIS 


and  BPXA  application.  If  NMFS  cannot 
make  a  finding  of  negligible  impact  (and 
no  unmitigable  adverse  impact  on 
subsistence  uses)  determination,  then 
the  LOA  (if  issued)  would  either  not 
authorize  incidental  takes  during  the 
bowhead  migration,  or,  in  coordination 
with  the  AEWC/NSB,  identify 
mitigation  measures  that  would  allow 
NMFS  to  make  a  negligible  impact 
determination. 

Coniment  18:  Greenpeace  (11/98) 
notes  that  the  DEIS  for  Northstar 
describes  impacts  from  pile  driving 
required  for  installation  of  island  slope 
protection  as  "one  of  the  greatest  noise 
impacts  to  bowhead  whales"  and  that 
data  was  not  presented  by  BPXA  on 
how  far  away  from  the  island  this  sound 
source  could  be  heard,  and  even  though 
bowheads  aren't  yet  "in  the  vicinity" 
they  still  jeceive  sounds  transmitted 
over  long  distances.  Greenpeace 
contends  that  this  impact  should  be 
analyzed  in  detail  because  even  a  short 
delay  in  the  schedule  could  result  in 
this  massive  sound  source  taking  place 
during  bowhead  migration. 

Response:  BPXA's  application 
describes  in  detail  expected  soimd 
pressure  levels  (SPLs)  ftt)m  pile  driving 
in  the  Beaufort  Sea.  According  to  the 
application  (BPXA,  1998),  impact 
hammering  measured  at  Sandpiper, 
nearby  to  Northstar,  received  soimd 
levels  just  above  the  seabottom  1  km 
(0.6  mi)  fi-om  Sandpiper  Island  ranged 
from  110  to  135  dB  re  1  jiPaRMs-  These 
transient  signals  from  impact 
hanunering  were  similar  in 
characteristics  to  seismic  pulses,  but 
considerably  weaker;  the  received  levels 
at  1  km  (0.6  mi)  range  were  similar  to 
those  from  a  seismic  vessel  more  than 
10  km  (6.2  mi)  away.  Vibratory 
hammering  produced  even  lower  noise 
levels.  To  mitigate  noise  levels  from 
impact  hammering,  BPXA  has  adopted 
NMFS  suggestion  (found  in  the  March  4, 
1999,  Biological  Opinion),  to  install 
sheet  piling  using  agitation  methods 
instead  of  impact  hammering.  This  work 
is  anticipated  to  be  completed  prior  to 
bowhead  migration.  Therefore,  even  if 
island  construction  continues  after 
bowhead  whales  appear,  these  noises 
would  not  be  expected  to  significantly 
affect  those  bowhead  whales  in  the 
main  bowhead  migration  corridor. 

Comment  19:  Greenpeace  (11/98) 
states  that  industrial  noise  and  other 
activities  interfere  with  cow-calf 
bonding,  and  causes  displacement  from 
migratory  routes.  The  energetic  costs  of 
noise-related  changes  in  behavior  and 
distribution  patterns  are  potentially 
significant  and  will  inevitably  constitute 
harassment  and  take. 


Response:  Loud  industrial  noises, 
such  as  seismic  surveys,  in  the  marine 
environment  have  been  identified  as 
potentially  interfering  with  cow-calf 
bonding.  However,  the  best  information 
indicates  that  this  interference  would 
need  to  occur  aroimd  the  time  of  birth 
or  shortly  thereafter  (Gentry,  R.  pers. 
comm.,  1999).  Since  bowhead  whales 
are  bom  in  the  spring  in  the  Bering  Sea, 
and  as  the  spring-time  eastern  migration 
through  the  Beaufort  Sea  is  well 
ofishore  of  the  Northstar  site,  noise  from 
Northstar  is  unlikely  to  interfere  with 
bonding.  Changes  in  marine  mammal 
migration  patterns  and  behavior  due  to 
anthropogenic  noise  constitute  Level  B 
harassment.  For  that  reason,  BPXA  has 
applied  for  a  small  take  authorization 
imder  section  101(a)(5)(A)  of  the 
MMPA. 

Comment  20:  Greenpeace  (11/98) 
contends  that  given  the  lack  of  studies 
and  information  on  the  effects  of 
construction  and  heavy  equipment 
activity  on  artificial  islands  on 
cetaceans,  NMFS  should  take  the 
precautionary  approach  and  deny 
BPXA's  request  for  an  IHA  until  such 
time  as  the  applicant  can  present 
conclusive  data  that  its  activities  will 
not  harm,  harass,  or  take  cetaceans. 

Response:  BPXA  applied  for  an  IHA 
on  the  assumption  that  it  will  take,  by 
harassment,  several  species  of  marine 
manunals  incidental  to  the  construction 
at  Northstar.  However,  because  work  on 
Northstar  did  not  proceed  into  the  open 
water  season  of  1999,  an  IHA  to 
incidentally  harass  bowhead  whales 
during  construction  of  Northstar  was 
not  issued  to  BPXA  in  1999.  NMFS 
believes  that  both  the  IHA  application 
and  the  LOA  application  provide 
detailed  information  on  the  anticipated 
impacts  on  marine  mammals  fittm 
construction  at  Northstar. 

Negligible  Impact  Concerns 

Comment  21:  Greenpeace  (3/99) 
beUeves  that  BPXA  fails  to  consider  the 
impact  of  the  full  array  of  Northstar  and 
Liberty  construction  and  operation 
activities  on  marine  mammals.  The 
proposed  LOAs  and  regulations  seek  to 
include  the  impacts  of  oil  spills  on 
marine  mammals,  and  are  being 
proposed  at  a  time  when  the 
environmental  review  of  Northstar  is 
incomplete,  a  final  determination  on  the 
project  has  not  yet  been  made,  and  the 
public  environmental  review  of  Liberty 
has  not  progressed  beyond  the  scoping 
stage.  Greenpeace  (3/99)  believes  that 
incidental  takes  would  not  be  negligible 
given  BPXA's  request  that  the  5-year 
regulations  include  lethal  takes  of 
marine  mammals  caused  by  oil  spills. 
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Response:  Please  see  our  response  to 
comment  1  regarding  the  Liberty 
project.  Since  the  time  that  Greenpeace 
submitted  its  letter  (3/99),  the  Corps  has 
completed  its  environmental  review  of 
the  Northstar  project. 

NMFS  believes  that  a  small  oil  leak  or 
spill  at  either  the  oil  rig  or  the  pipeline 
would  affect  only  a  small  nimiber  of 
marine  mammals  and  have  no  more 
than  a  negligible  impact  on  marine 
mammals  and  subsistence  uses  of  those 
marine  mammals.  However,  a  large  oil 
spill,  although  unlikely  to  occur  during 
the  5-year  authorization  time  period 
under  consideration  here,  coidd  residt 
in  a  niunber  of  marine  mammals  being 
taken,  and,  if  the  spill  intersects  with 
the  bowhead  migration  corridor  during 
the  time  of  the  bowhead  migration 
could  have  more  than  a  negligible 
impact  on  marine  mammals  and  the 
subsistence  uses  of  that  species.  Because 
the  probability  of  a  large  oil  spill 
occurring  during  the  5-year  period  of 
the  authorization  that  will  affect  marine 
mammals  is  low,  NMFS  believes  that  a 
finding  of  negligible  impact  may  be 
appropriate  even  though  the  potential 
e^cts  could  be  significant.  As  in  this 
case,  NMFS  will  need  to  balance  the 
probability  of  occurrence  with  the 
potential  severity  of  harm  to  the  species 
and  stocks  of  potentially  affected  marine 
mammal(s)  to  determine  negligible 
impact.  When  applying  this  balancing 
test,  NMFS  needs  to  evaluate  as 
thoroughly  as  possible  the  risks 
involved  and  the  potential  impacts  on 
marine  mammal  populations.  This 
determination  will  be  made  based  on 
the  best  available  scientific  information 
and,  if  determined  to  be  negligible  and 
an  LOA  is  issued,  will  be  supported  or 
negated  later  through  the  required 
monitoring  program.  For  information  on 
cumulative  impacts  please  refer  to 
response  to  Comment  29  later  in  this 
document. 

Coordination  Concerns 

Comment  22:  The  MMC  (3/99)  noted 
that  neither  the  BPXA  petition  for 
regulations  nor  the  Federal  Register 
ANPR  recognize  the  possibility  that 
road  construction,  etc.  could  attract 
polar  bears  and  cause  ringed  seals  in  the 
affected  areas  to  be  more  vulnerable  to 
predation  by  the  bears.  The  MMC 
therefore  recommends  that  NMFS 
consult  with  the  USFWS  to  determine 
and,  if  appropriate,  cooperatively 
specify  monitoring  requirements  for 
polar  bears  and  ringed  seals. 

Response:  NMFS  concurs  that 
coordination  with  the  USFWS  on 
monitoring  is  warranted.  That 
coordination  begins  with  the  release  of 
this  document,  hi  addition,  the  USFWS 


has  been  invited  to  attend  peer  review 
workshops  wherein  NMFS  and  others 
review  previous  monitoring  and 
upcoming  monitoring  plans. 

Subsistence  Concerns 

Comment  23:  The  NSB  (3/99) 
requested  that  if  the  petition  (for 
regulations)  is  approved,  it  should  be 
with  strong  additional  consideration 
given  to  tailoring  industry  operation 
schedules  to  respect  the  whaling  season 
of  Nuiqsut,  and  its  subsistence  use  of 
Cross  Island. 

Response:  BPXA  anticipates  that  they 
will  coordinate  the  construction  and 
operation  of  Northstar  with  both  the 
AEWC  and  the  NSB,  and  will 
successfully  conclude  a  Conflict  and 
Avoidance  Agreement  (C&AA)  with  the 
affected  villages.  NMFS  invites 
additional  comment  on  its  regulations 
concerning  its  requirements  for  making 
a  finding  of  no  unmitigable  adverse 
impact  on  subsistence  uses  In  §  216.205. 

Comment  24:  For  several  stated 
reasons,  Greenpeace  (11/98)  believes 
that  NMFS'  deferral  of  addressing  any 
unmitigable  adverse  impacts  to  the 
C&AA.  a  private  BPXA-NSB  negotiation, 
results  in  significant  procedural  flaws  in 
the  IHA  process.  Greenpeace  concludes 
that  the  C&AA  is  an  essential  element  in 
avoidance  of  unmitigable  adverse 
impacts  on  subsistence.  The  C&AA 
should  be  made  available  for  public 
review  prior  to  issuance  of  the  IHA. 

Response:  NMFS  does  not  agree.  The 
C&AA  is  an  agreement  between  two  (or 
more)  non-Federal  organizations  that  is 
not  subject  to  either  public  or  Federal 
review  and  is  not  recognized  by  the 
MMPA.  As  a  courtesy,  these  parties 
provide  a  signed  copy  of  the  C&AA  to 
NMFS.  hi  order  for  NMFS  to  determine 
that  there  will  not  be  an  unmitigable 
adverse  impact  on  the  availability  of 
marine  mammals  for  taking  for 
subsistence  purposes,  the  application 
instructions  require  that  the  information 
items  specified  in  §216.104(a)(ll)  and 
(a)(12)  must  be  provided.  If  commenters, 
including  the  NSB,  believe  the  activity 
will  have  an  adverse  impact  on 
subsistence  uses  that  at  present  is 
unmitigated,  they  have  the  opportunity 
to  comment  on  these  statements  in  the 
application.  If  during  the  comment 
period  evidence  is  provided  indicating 
that  an  immitigated  adverse  impact  to 
subsistence  needs  will  result  from  the 
activity,  a  small  take  authorization  may 
be  delayed  to  resolve  this  disagreement. 
If  significant  comments  are  not  received 
on  this  issue,  NMFS  will  review  the 
information  and  determine  whether  or 
not  there  are  any  unmitigable  adverse 
impacts  prior  to  issuance  of  the  small 
take  authorization.  If,  on  the  other  hand. 


an  adverse  impact  is  identified,  which 
may  be  mitigated,  then  NMFS  can,  as 
here,  make  it  a  requirement  of  the  small 
take  authorization  that  parties  continue 
to  meet  to  resolve  these  differences.  If  a 
C&AA  is  not  signed,  NMFS  has  the 
option  to  review  each  party's  concerns, 
and  may,  if  warranted  and  under  proper 
procedures,  amend  or  suspend  an 
authorization.  NMFS  recognizes, 
however,  that  receipt  of  a  signed  C&AA 
prior  to  issuing  a  small  take 
authorization  supports  NMFS 
preliminary  determination  that  the 
activity  will  not  have  an  unmitigable 
adverse  impact  on  subsistence  needs. 

Comment  25:  Greenpeace  (11/98) 
states  that  BPXA's  IHA  application  fails 
to  consider  the  impact  of  its  activities 
on  the  communities  of  Point  Hope, 
Point  Lay,  and  Wainwright.  These 
communities  rely  on  migrating 
subsistence  species  such  as  the 
bowhead  whales  that  pass  through  the 
impact  zone  of  Northstar  construction 
activities. 

Response:  The  three  mentioned 
communities  hunt  bowhead  whales  in 
the  Chuckchi  Sea  during  the  spring 
migration,  not  during  the  fall  migration 
when  bowheads  might  be  incidentally 
harassed  by  activities  at  Northstar. 
Because  no  bowheads  are  expected  to  be 
seriously  injured  or  killed  as  a  residt  of 
construction  and  operation  of  the 
Northstar  Unit  (thereby  depriving  those 
communities  of  a  potential  harvest),  and 
because  the  spring  migratory  path  of 
bowheads  will  not  be  affected  by 
Northstar  construction  or  operation, 
NMFS  has  been  unable  to  identify  an 
adverse  impact  to  the  subsistence  needs 
of  these  communities.  If  these 
communities  believe  that  the  Northstar 
project  will  have  an  unmitigable  adverse 
impact  on  their  subsistence  needs,  they 
wiU  have  an  opportimity  by  review  of 
this  document  to  express  those 
concerns. 

Comment  26:  Greenpeace  (11/98) 
supports  its  opinion  (on  subsistence 
impacts)  by  quoting  from  the  DEIS  that 
BPXA's  Northstar  proposal  would  result 
in  "bowhead  whale  avoidance  response 
to  noise  generated  at  Seal  Island  and 
project-related  vessel  and  helicopter 
noise  and  activity,"  which  the  DEIS 
concludes  would  be  "significant  to 
subsistence  harvesting"  (DEIS  page  ES- 
97). 

Response:  The  DEIS  and  FEIS  identify 
two  sources  of  noise  during  Northstar 
construction  that  have  the  potential  to 
result  in  a  more  than  negligible 
bowhead  deflection  during  the  Nuiqsut 
bowhead  subsistence  hunt.  These  are 
impact  hammering  and  vessel  activity. 
The  DEIS  identified  ocean  going  tugs  as 
having  a  potential  deflection  of 
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migration  patterns  at  distances  ranging 
from  9.3  mi  (15  km)  to  25  mi  (40  km). 
If  large  ships  are  active  at  Northstar 
during  the  fall  bowhead  migration, 
deflection  behavior  could  occur  at  the 
western  border  of  Nuiqsut's  bowhead 
harvest  area.  If  bowheads  deflected  at  a 
distance  of  25  mi  (40  km),  and  no 
bowheads  were  struck  within  the 
eastern  range  of  the  Cross  Island 
whaling  area,  impacts  to  the  fall  whale 
harvest  coiUd  be  significant.  The  DEIS 
and  FEIS  also  note  however,  that 
bowheads  near  the  western  border  of 
Nuiqsut's  bowhead  harvest  area  are  not 
expected  to  be  affiected  by  small  vessels 
operating  at  Seal  Island  (i.e.,  Northstar). 

Pile  driving  for  the  installation  of 
island  slope  protection  woidd  be  one  of 
the  greatest  noise  impacts  to  bowhead 
whales,  if  it  were  to  occur  diuing  the 
migration  period  (Corps,  1998. 
However,  impact  pile  driving  for  sheet 
piling  for  the  island  perimeter  and 
docks  and  for  well  conductors  are 
scheduled  to  be  completed  by  the  end 
of  July,  prior  to  the  initiation  of  the 
bowhead  whaling  season.  In  addition, 
impact  pile  driving  has  been  replaced, 
where  possible,  by  agitation  methods. 
Therefore,  at  this  time,  significant 
impacts  bom  construction  at  Northstar 
during  the  bowhead  migration  season 
are  not  anticipated. 

Comment  27:  Greenpeace  (11798) 
notes  that  the  DEIS  (page  10-27) 
concludes  that  "island  construction 
woidd  have  a  significant  effect  (i.e., 
"cimiiUative  effects  of  noise  on 
bowhead  whale  migration  routes  and 
resulting  effects  on  subsistence  whaling 
activities  are  considered  significant 
cumulative  impacts"). 

Response:  It  should  be  noted  that  this 
statement  has  been  modified  in  the  FEIS 
to  note  that  "significant  long-term 
displacement  of  bowhead  whales  is  not 
expected  to  occiu-  as  a  result  of 
Northstar  operations." 

Cumulative  Effects  Concerns 

Comment  28:  Greenpeace  (11/98) 
states  that  NMFS  must  consider  the 
impact  of  climate  change  on  the  Arctic 
marine  ecosystem  in  a  cumulative 
assessment  of  the  impacts  of  seismic 
activities  on  "protected  resources"  in 
the  agency's  trust. 

Response:  NMFS  disagrees,  noting 
that  long-term  cumulative  impacts  are 
an  issue  for  discussion  imder  NEPA,  not 
the  MMPA.  Section  101(a)(5)(A)  of  the 
MMPA  requires  NMFS  to  make  an 
assessment  of  the  total  taking  by  a 
specified  activity  (i.e.,  oil  and  gas 
development)  in  a  specified  geographic 
region  during  an  authorization  period. 
If,  among  other  things,  the  total  taking 
will  not  have  more  than  a  negligible 


impact  on  the  affected  marine  mammal 
stocks,  the  authorization  would  appear 
to  be  appropriate.  (There  is  not  a  similar 
requirement  for  assessing  total  takings 
for  authorizations  under  section 
101(a)(5)(D)  of  the  MMPA).  It  should  be 
noted  however,  that  seismic  activities 
are  the  subject  of  a  separate  small  take 
authorization  process  and  not  a  part  of 
BPXA's  application.  / 

Comment  29:  Greenpeace  (3/99) 
contends  that  BPXA  fails  to  consider  the 
cumulative  impacts  of  Northstar  and 
Liberty  construction  and  operation  that 
will  affect  marine  mammals, 
subsistence,  and  the  Arctic  marine 
environment.  These  impacts  include 
chronic  pipeline  leaks,  oil  spills,  noise, 
pollution  and  other  forms  of  industrial 
disturbance. 

Response:  Unlike  Comment  28,  NMFS 
views  this  comment  on  ciunulative 
impact  as  meaning  the  "total  taking"  of 
marine  mammals  by  the  Northstar  and 
Liberty  projects.  To  evaluate  expected 
impacts  and  to  determine  whether  these 
takings  can  be  considered  negligible  and 
not  have  an  unmitigable  adverse  impact 
on  subsistence  uses,  one  must  first 
imderstand  the  statutory  mandates  of 
section  101(a)(5)  of  the  MMPA,  and 
Congressional  intent  as  provided  in 
House  Reports.  Section  101(a)(5)(A)  of 
the  MMPA  requires  the  Secretary  to 
"find  that  the  total  of  such  taking  during 
each  five-year  (or  less)  period  concerned 
will  have  a  negligible  impact  on  such 
species  or  stock  and  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  such  species  or  stock  for 
taking  for  subsistence  uses  •  *  *." 
Current  NMFS  regulations  require  that " 

*  *  *  the  total  taking  by  the  specified 
activity  during  the  specified  time  period 
will  have  a  negligible  impact  on  the 
species  of  stodt  of  marine  mammal(s) 

(§  216.102).  NMFS  believes  that  this 
statement  accurately  reflects  the 
statutory  meaning  of  the  phrase  "such 
taking  during  each  five-year  (or  less) 
period."  The  specified  activity  is 
defined  in  NMFS  regulations  as  "any 
activity,  other  than  commercial  fishing, 
that  takes  place  in  a  specified 
geographical  region  and  potentially 
involves  the  taking  of  small  numbers  of 
marine  mammals."  It  was  the  intent  of 
Congress  that  "the  specified  activity 

*  *  *  referred  to  in  section  101(a)(5) 
[should]  be  narrowly  identified  so  that 
the  anticipated  effects  will  be 
substantially  similar.  Thus,  for  example, 
it  would  not  be  appropriate  for  the 
Secretary  to  specify  an  activity  as  broad 
and  diverse  as  outer  continental  shelf 
oil  and  gas  development.  Rather,  the 
particular  elements  of  that  activity 
should  be  separately  specified  as,  for 


example,  seismic  exploration  or  core 
drilling"  (H.R.  Rep.  No.  97-228  at  p.  19, 
1981). 

When  an  applicant  requests  NMFS 
promulgate  a  5-year  set  of  regulations, 
applicants  are  required  to  submit  the 
information  requested  in  §  216.104(a)  on 
their  activity  as  a  whole,  which 
includes,  but  is  not  necessarily  limited 
to,  an  assessment  of  total  impacts  by  all 
persons  conducting  the  activity 
(§  216.105).  NMFS  believes  that  BPXA 
provided  the  required  information  since 
they  discussed  combined  impacts  and 
included  incidental  take  estimates  for 
both  Northstar  and  Liberty  projects,  but 
did  not  include  discussion  of  seismic 
work,  moving  exploratory  drilling 
equipment,  etc. 

Mitigation  Concerns 

Comment  30:  The  MMC  (3/99)  notes 
that  if  work  is  required  after  March  20 
in  a  previously  undistiu'bed  area,  a 
survey  will  be  conducted  to  determine 
the  presence  of  ringed  seal  lairs  prior  to 
commencement  of  activities.  However, 
it  does  not  indicate  how  the  presence  of 
an  active,  ringed  seal  lair  would 
influence  construction  activities,  or 
what  mitigation  measives  would  be 
undertaken.  Would  the  road  be  rerouted 
to  avoid  active  ringed  seal  lairs  by  some 
specified  distance  or  will  it  be  routed  in 
the  straightest  line  possible  and  assiune 
that  any  pup  in  a  lair  within  a  certain 
distance  will  be  abandoned  and  die? 

Response:  Due  to  the  instability  of 
shorefast  ice  during  that  time  of  the 
year,  it  is  highly  ludikely  that  any  roads 
relating  to  Northstar  construction  or 
operation  would  be  constructed  after 
March  20.  If  ice  roads  are  constructed, 
they  would  be  secondary  roads  and  not 
the  main  gravel  hauling  road  and . 
pipeline  road,  which  are  not  flexible 
and  cannot  be  rerouted  to  avoid  seal 
lairs.  However,  for  secondary  roads  in 
previously  undistiu-bed  areas,  NMFS 
proposes  to  require  these  roads  to  avoid 
seal  lairs  by  a  minimum  of  150  m  (492 
ft),  similar  to  NMFS'  requirements  on 
vibroseis  surveys. 

Comment  31:  Greenpeace  (11/98) 
believes  that  BPXA  will  not  take  even 
the  most  basic  of  mitigation  measures  in 
ceasing  operations  during  the  bowhead 
migration. 

Response:  Scheduling  has  been 
designed  to  complete  as  much  of  the 
construction  activity  prior  to  the 
bowhead  migration  and  bowhead 
subsistence  hunting  period  as  possible. 
Mitigation  measures  are  described  in  the 
section  entitled  "Proposed  Mitigation 
Measiu^s."  NMFS  will  be  reviewing 
BPXA's  current  schedule  for  potential 
impacts  on  bowhead  whales  and  other 
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marine  mammals  during  this 
rulemaking. 

Comment  32:  Greenpeace  (11/98) 
states  that  it  is  impossible  to  place 
adequate  mitigation  measures  (i.e., 
safety  zones)  into  place  when  there  is 
inadequate  knowledge  about  the 
impacts  of  seismic  operations  on 
cetaceans'  hearing  and  behavior. 
Greenpeace  believes  the  precautionary 
principle  requires  further  research 
before  "potentially  permanent"  damage 
is  incurred. 

Response:  Seismic  operations  have 
not  been  requested  for  inclusion  luider 
either  the  IHA  or  the  5-year 
authorization.  The  application  contains 
a  description  of  actions  BPXA  will  take 
to  mitigate  noise  from  construction  on 
bowhead  whales.  While  NMFS  believes 
that  sufficient  information  is  available 
(see  discussions  elsewhere  in  this 
document)  on  the  expected  impacts  of 
construction  and  operations  at  Northstar 
on  marine  mammals  to  make  a 
preliminary  determination  that  the 
taking  will  be  negligible  and  not  have  an 
unmitigable  impact  on  marine 
mammals,  NMFS  agrees  that  additional 
information  is  warranted.  This 
information  will  be  obtained  during 
construction  and  operation  through  a 
monitoring  program  funded  by  BPXA. 

Monitoring  and  Reporting  Concerns 

Comment  33:  The  MMC  (3/99) 
recommends  that  NMFS  initiate  the 
nilemaking  as  requested,  provided  it  is 
satisfied  that  the  planned  marine 
mammals  and  related  monitoring 
programs  will  be  adequate  to  verify  how 
and  over  what  distances  marine 
mammals  may  be  affected,  that  only 
small  nimibers  of  marine  mammals  are 
taken,  and  that  the  cimiulative  impacts 
on  the  affected  species  and  stocks  are 
negligible. 

Response:  On  July  1, 1999,  NMFS 
scientists  and  others  met  in  Seattle  to 
discuss  the  open  water  monitoring 
program  for  construction  and  operation 
at  Northstar.  Based  on  the 
recommendations  from  that  peer  review 
workshop,  BPXA  has  made  appropriate 
amendments  to  the  monitoring  plan 
found  in  its  application  and  in  the 
updated  monitoring  plan  submitted  to 
NMFS  on  May  6, 1999.  A  copy  of  its 
August,  1999  monitoring  plan  is 
available  iipon  request  (see  ADDRESSES)). 

While  BrXA  siunmarized  monitoring 
plans  for  on-ice  monitoring  during  that 
meeting,  discussion  and  evaluation  of 
that  portion  of  BPXA's  monitoring  plan 
was  set  aside  for  discussion  late  this 
year  with  appropriate  seal  biologists. 
The  recommendations  of  the  MMC  will 
be  provided  to  reviewers  of  BPXA's  on- 
ice  monitoring  plans. 


Comment  34:  The  MMC  (3/99) 
reconmiends  that  NMFS  specify  in  the 
regulations  that  proposed  monitoring 
plans  and  the  results  of  the  monitoring 
programs  be  reviewed  annually  by 
NMFS  and  outside  experts  to  confirm 
that  the  monitoring  programs  are 
capable  of  detecting  any  non-negligible, 
cumulative  population-level  effects  and 
that  the  requirements  will  be  revised  as 
necessary  if  there  is  imcertainty  in  that 
regard. 

flesponse:  NMFS  believes  that 
conditions  regarding  monitoring  and 
peer-review  of  monitoring  plans,  and 
the  results,  should  be  requirements 
imder  LOAs,  not  regulations.  Under 
LOAs,  requirements,  including 
independent  peer  review,  can  be 
modified  more  efficifhtly  and  timely 
than  is  possible  under  regulations. 

Comment  35:  The  MMC  (3/99)  noted 
that  BPXA  proposes  to  use  a  comparison 
of  "before"  and  "after"  aerial  survey 
data  to  assess  the  impact  of  the  offshore 
developments  on  ringed  seal  numbers 
and  distribution.  The  MMC  suggested 
how  those  comparisons  should  be 
undertaken. 

Response:  This  work,  now  in  its 
second  year  of  data  collection,  is 
discussed  in  detail  in  the  Technical 
Plan  for  Marine  Mammal  and  Acoustic 
Monitoring  during  Construction  of 
BPXA's  Northstar  Oil  Development  for 
1999.  A  copy  of  this  report  is  available 
upon  request  (see  ADDRESSES).  The 
MMC  recommendation  has  been 
forwarded  to  marine  mammal  scientists 
for  consideration. 

Comment  36:  The  MMC  (3/99) 
questions  whether  a  visual  survey  alone 
will  detect  even  the  majority  of  seal  lairs 
in  the  vicinity  of  the  proposed  activities 
and  therefore  ensure  that  those  activities 
will  have  the  least  practical  adverse 
impact  possible.  If  NMFS  concurs  that 
the  use  of  dogs  puts  ringed  seals  at  risk, 
then  alternative  methods  should  be 
considered  to  help  ensm^  that  the 
activities  have  the  least  practical 
adverse  impacts  possible. 

Response:  NMFS  believes  that  by 
requiring  BPXA  to  construct  ice  roads 
for  gravel  hauling  and  pipeline 
construction  as  early  in  the  season  as 
practicable,  at  a  time  prior  to 
establishment  of  lairs,  impacts  have 
been  mitigated  to  the  greatest  extent 
practicable.  In  addition,  NMFS  believes 
that  the  noise  from  construction  will 
deter  ringed  seals  fitim  establishing  new 
breathing  holes  or  lairs  in  the  vicinity  of 
ice  roads.  While  dogs  under 
experienced  handlers  are  unlikely  to  put 
ringed  seals  at  risk,  NMFS  recognizes 
that  some  distiubance  at  seal  breathing 
holes  and  lairs  by  approaching  dogs  and 
humans  is  likely.  As  a  residt,  NMFS 


questions  the  value  of  using  dogs  as  a 
monitoring  tool  (as  opposed  to  using 
dogs  as  a  research  tool)  to  determine 
impacts  caused  by  ice  road 
construction,  operation,  and 
maintenance.  Alternatively,  long  term 
monitoring  of  ringed  seal  trends  in 
density  have  been  imdertaken  by 
funding  under  MMS  by  ADF&G  and  by 
BPXA.  NMFS  believes  that  this  latter 
monitoring  is  preferable  for  the 
Northstar  project,  but  invites  additional 
comments  on  the  subject. 

Comment  37:  The  MMC  (3/99)  notes 
that  the  petition  does  not  indicate  what 
would  be  considered  a  significant 
difference  in  the  number  of  abandoned 
and  active  holes  between  the  reference 
(i.e.,  control)  area  and  the  construction 
area  or  what  would  be  done  if  a 
significant  difference  is  detected.  In 
addition,  while  the  counting  bias  is 
likely  to  be  constant,  the  reduced 
nimibers  produced  by  failing  to  coimt 
inactive  sites  could  affect  the  ability  to 
show  a  significant  difference  in  the 
ratios.  The  MMC  suggests  that  this 
potential  problem  could  be  alleviated  by 
ground  truthing  the  aerial  surveys  to 
calculate  a  correction  factor  for 
abandoned  and  active  holes  counted 
from  the  air. 

Response:  NMFS  has  determined  that 
the  on-ice  portion  of  the  BPXA 
monitoring  program  will  need  to  be  the- 
subject  of  a  peer  review  workshop.  This 
workshop  is  tentatively  scheduled  for 
mid-October.  The  issues  raised  by  the 
MMC  in  this  comment  and  in  previous 
conunents  will  be  reviewed  at  this 
workshop. 

Comment  38:  Greenpeace  (11/98) 
concludes  that  BPXA's  IHA  application 
must  be  denied  by  NMFS  on  the  basis 
that  it  lacks  a  peer-reviewed  monitoring 
plan  based  on  soimd  science. 

Response:  In  accordance  with  section 
101(a)(5)(D)(ii)  of  the  MMPA,  the 
authorization  (i.e.,  the  IHA).  where 
applicable,  is  to  contain  requirements 
for  monitoring  and  reporting  of  takings 
by  harassment,  including  the     • 
requirements  for  the  independent  peer- 
review  of  proposed  monitoring  plans  or 
other  research  proposals  where  the 
proposed  activity  may  affect  the 
availability  of  a  species  or  stock  for 
taking  for  subsistence  uses.  Because 
takings  authorized  during  the  winter  are 
unlikely  to  affect  the  availability  of  a 
species  or  stock  of  marine  manunal  for 
subsistence  piuposes,  the  IHA  did  not 
need  to  contain  requirements  for 
independent  peer  review  for  ice  road 
construction  and  related  on-ice 
activities.  Because  the  open  water 
portion  of  the  Northstar  construction, 
which  has  the  potential  to  adversely 
affect  the  availability  of  subsistence  uses 
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of  bowhead  whales,  was  not  conducted, 
and  because  an  IHA  for  that  portion  of 
the  activity  was  not  issued,  jJeer  review 
of  Northstar  construction  monitoring 
was  neither  needed  nor  conducted 
under  MMPA  section  101(a)(5)(D)  IHA 
application.  It  should  be  noted  that 
while  not  required  for  authorizations 
is§ued  under  section  101(a)(5)(A)  of  the 
MMPA,  peer  review  of  monitoring  plans 
has  been  incorporated  into  these 
regulations  in  accordance  with  findings 
made  at  a  Seattle  workshop  held  in  1994 
with  the  AEWC,  the  oil  and  gas  industry 
and  others. 

NEPA  Concerns 

Comment  39:  Greenpeace  (3/99) 
contends  that  the  Northstar  DEIS  and 
FEIS  fail  to  provide  the  environmental 
analysis  required  by  NEPA  for 
incidental  takes  of  marine  mammals. 
Quantitative  information  regarding 
estimated  harassment  and  "take" 
provided  in  BPXA's  current  petition  for 
regulations  was  not  provided  in  the 
DEIS  or  FEIS  for  Northstar.  Greenpeace 
also  believes  that  the  DEIS  and  FEIS 
failed  to  analyze  the  environmental 
impacts  of  specific  activities,  such  as  ice 
road  construction,  gravel  hauling,  island 
construction,  helicopter  overflights  and 
other  forms  of  noise  and  industrial 
distiirbance  that  are  now  described  in 
greater  detail  in  BPXA's  current  petition 
toNMFS. 

Response:  NMFS  notes  that 
qualitative  impacts  on  marine  mammals 
from  the  noise  from  construction, 
production  and  other  activities  and  from 
oil  spills  were  each  discussed  in 
separate  chapters  (Chs.  9  and  8, 
respectively)  of  the  DEIS  and  FEIS. 
Additional  discussion  on  impacts  to 
marine  mammals  was  provided  in  Chs. 
6.5  and  6.9.1.1  of  the  DEIS  and  FEIS  and 
impacts  on  subsistence  use  impacts  was 
discussed  in  Chs.  7.2.1  and  7.3  of  the 
DEIS  and  FEIS.  In  addition,  a  detailed 
description  of  the  activity  at  Northstar 
was  described  in  Appendix  A.  In 
review,  NMFS  agrees  that  the  DEIS  and 
FEIS  did  not  provide  sufficient 
information  on  one  part  of  the  project, 
the  construction  of  ice  roads.  As  a  result 
of  that  review,  an  Environmental 
Assessment  (EA)  was  prepared  prior  to 
issuance  of  the  Interim  IHA  to  BPXA  on 
March  15, 1999.  After  review  of  the 
information  contained  in  that  EA,  in 
addition  to  information  contained  in  the 
DEIS,  NMFS  determined  that  neither  the 
proposed  action  (i.e.,  issuance  of  an  IHA 
for  taking  marine  mammals  incidental 
to  ice  road  construction),  nor  the 
identified  alternatives  to  that  proposed 
action,  would  have  a  significant  impact 
on  the  human  environment. 


NMFS  believes  that  these  NEPA 
documents  support  NMFS'  preliminary 
determination  that  construction  and  oil 
production  at  Northstar  will  have  no 
more  than  a  negligible  impact  on 
affected  marine  mammal  stocks  and  will 
not  have  an  unmitigable  adverse  impact 
on  the  availability  of  such  stocks  for 
taking  for  subsistence  uses. 

Comment  40:  Greenpeace  (3/99) 
believes  the  proposed  actions  artificially 
segment  the  environmental  review  of  - 
the  Northstar  and  Liberty  projects  and 
their  impacts,  thereby  violating  NEPA. 
Instead  of  one  comprehensive  review 
and  analysis  of  m^arine  mammal 
harassment  and  "take,"  the  process  has 
been  segmented  into  separate  reviews 
for  an  interim  IHA,  an  LOA,  and  the 
promulgation  of  5-year  regulations. 

Response:  The  issue  of  segmenting  the 
MMPA  authorizations  has  been 
addressed  previously  in  this  document. 
The  concern  regarding  segmenting 
under  NEPA  should  be  addressed  to 
either  the  Corps  or  MMS. 

Comment  41:  Greenpeace  (11/98) 
states  that  NMFS  cannot  rely  on  the 
Northstar  DEIS  for  its  NEPA  compliance 
because  this  (IHA)  authorization  was 
not  identified  in  tbe  DEIS  as  one  of  the 
agency  actions  it  was  intended  to  cover. 

Response:  While  notice  of  NMFS' 
responsibilities  under  the  MMPA  were 
not  cited  in  either  the  notice  of 
availability  of  die  DEIS  (63  FR  28375, 
May  22, 1998,  or  the  Corps'  public 
notice  (SPN  98-3,  June  1,  1998)),  NMFS 
permitting  requirements  under  the 
MMPA  and  Endangered  Species  Act 
(ESA)  were  cited  in  tables  ES-2  and  1- 
2  of  the  DEIS  and  FEIS.  The  lack  of  a 
detailed  description  of  each  of  the 
permit/regulatory  actions  listed  for  the 
several  Federal,  state  and  local  agencies 
does  not  preclude  adoption  of  the 
Corps"  FEIS  for  dieir  action(s). 
Procedures  for  adoption  by  cooperating 
agencies  are  contained  in  Coimcil  on 
Environmental  Quality  (CEQ) 
regulations  in  40  CFR  1506.3(c)  which 
will  be  followed  by  NMFS. 

Comment  42:  Greenpeace  (11/98) 
believes  (1)  the  public  should  have  the 
benefit  of  new  information  and 
responses  to  comments  contained  in  the 
Northstar  FEIS,  (2)  NMFS  has  relied  on 
information  in  the  DEIS  which  is 
incorrect  and/or  under  review  and 
subject  to  change  in  the  FEIS,  and  (3) 
NMFS  should  deny  BPXA's  August  12, 
1998,  request  for  an  IHA  and  consider 
a  new  request  for  construction  and 
operation  based  on  the  FEIS. 

Response:  NMFS  does  not  believe  that 
delaying  commencement  of  the  small 
take  authorization  process  until 
completion  of  NEPA  documentation  is 
warranted.  Proper  procedures  under 


NOAA's  NEPA  guidelines  are  for 
proposed  actions  to  accompany  a  DEIS 
or  Draft  EA.  Not  beginning  the  IHA 
process  or  the  regulatory  process  until 
completion  of  NEPA  leads  to 
unnecessary  and  potentially  extensive 
delays  in  processing  applications,  a 
problem  previously  recognized  by 
Congress  when  it  amended  the  \^PA 
to  expedite  the  small  take  program.  The 
BPXA  IHA  application  was  submitted  to 
NMFS  on  August  14,  1998,  in 
coordination  with  the  release  of  the 
DEIS.  There  is  no  mandate  for  an 
application  bora  a  non-governmental 
U.S.  citizen  (as  defined  in  §  216.103)  to 
be  in  total  agreement  with  a  NEPA 
document  in  which  it  was  not  an  active 
participant.  NMFS  determined  that 
BPXA's  application  met  the 
requirements  of  NMFS'  regulations  for 
applications  for  IHAs.  The  DEIS  and 
FEIS  provide  NMFS  with  information 
that  supports,  or  in  some  cases  refutes, 
information  found  in  the  application. 
Therefore,  to  delay  the  applicant's 
activity  in  order  to  conduct  consecutive 
public  review  instead  of  concurrent 
review  is  neither  warranted  nor  required 
by  law.  Information  provided  in  the 
FEIS  has  been  analyzed  by  NMFS,  a 
cooperating  agency  in  its  preparation,  to 
assess  impacts  of  die  activity  on  marine 
mammals. 

Endangered  Species  Act  (ESA)  Concerns 

Comment  43:  Without  clarification, 
Greenpeace  (3/99)  contends  that  the 
LOAs  and  regulations  will  result  in 
violations  of  both  the  intent  and  the 
letter  of  the  ESA.  Greenpeace  (11/98) 
believes  the  requested  IHA  would 
violate  the  ESA  because  (1)  the  ESA 
requires  each  agency  to  use  the  best 
scientific  information  available,  (2) 
NMFS  acknowledges  the  conflict 
between  offshore  oil  and  gas 
development  and  bowheads,  (3)  the 
uncertainty  of  western  science  on  the 
impacts  of  industrial  noise  on 
bowheads,  and  (4)  research  continues 
on  the  reactions  of  whales  to  noise 
created  by  oil  exploration  activities. 

Response:  On  March  4.  1999,  NMFS 
completed  formal  consultation  with  the 
Corps  imder  section  7  of  the  ESA  for  the 
construction  and  operation  of  the 
Northstar  project  with  the  issuance  of  a 
Biological  Opinion  (BO).  The  BO.  which 
found  that  the  construction  and 
operation  of  the  Northstar  project 
activity  will  not  jeopardize  the 
continued  existence  of  any  species 
under  the  jurisdiction  of  NMFS,  was 
based  upon  the  best  scientific  and 
commercial  data  available.  Because 
issuance  of  an  LOA  to  BPXA  for  the 
incidental  take  of  bowhead  whales  is 
also  considered  a  Federal  action.  NMFS 
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has  begun  consultation  on  this  action.  If 
the  finding  of  NMFS  is  that  the  taking 
of  bowhead  whales  is  not  likely  to 
adversely  affect  the  bowhead  whale 
stock,  prior  to  completion  of  rulemaking 
and  if  a  small  take  authorization  is 
determined  to  be  appropriate,  an 
Incidental  Take  Statement  will  be 
appended  to  the  BO  authorizing  the 
incidental  harassment  of  bowhead 
whales  under  the  ESA. 

Legal  concerns 

Comment  44:  The  ICAS  (3/99)  note 
that  NMFS  has  felled  to  consult  with 
ICAS  over  the  LOAs  for  the  take  of  small 
numbers  of  marine  mammals  by 
incidental  harassment  for  construction 
and  operation  at  Northstar  and  Liberty. 
ICAS  requests  that  all  regulatory 
activities  regarding  these  LOAs  halt. 
ICAS  claims  that  the  Northstar  project 
has  demonstrated  that  insufBcient 
studies  have  been  done  to  document  an 
acciirate  picture  of  the  Arctic  ocean 
marine  environment  sufficient  to 
monitor  the  LOA  or  loss  due  to 
harassment  on  the  interrelations  of  the 
marine  environment  with  subsistence 
resources  in  the  event  of  an  incidental 
construction-related  oil  spill  or  a 
catastrophic  spill.  ICAS  has  not  been 
provided  the  necessary  time, 
opportunity  or  resources  to  effectively 
research  and  comment  on  regulations 
pursuant  to  section  101(a)  of  the  MMPA 
due  to  a  lack  of  meaningful  contact  with 
NMFS  pursuant  to  parameters 
consistent  with  Presidential  Executive 
Orders  (i.e..  E.0. 13084  (May  14, 1998) 
and  E.0. 12898  (February  11, 1994)). 

Response:  For  many  years,  NMFS  has 
consulted  with  the  federally-recognized 
Alaska  Native  villages  of  Barrow, 
Kaktovik  and  Nuiqsut  and  the  AEWC  on 
the  issuance  of  authorizations  for  the 
taking  of  bowhead  whales  and  other 
marine  mammals  incidental  to  oil  and 
gas  exploration  in  the  U.S.  Beaufort  Sea. 
In  1978,  the  ICAS  entered  into  a 
resolution  with  the  AEWC  that  provided 
the  latter  organization  with  the 
authority  to  enter  into  agreements  with 
the  Federal  Government  on  matters 
pertaining  to  the  bowhead  whale.  In 
turn,  the  AEWC  is  responsible  for 
informing  the  villages  of  any  actions 
taken  by  the  Federal  Government  which 
affect  subsistence  whaling  in  Alaska.  By 
letter,  NMFS  has  requested  ICAS  to 
update  the  status  of  this  agreement  and 
has  offered  to  meet  with  ICAS  at  its 
convenience.  In  the  interim,  NMFS 
intends  to  comply  fully  with  E.0. 
13084,  Considtation  and  Coordination 
With  Indian  Tribal  Governments. 


Description  of  Habitat  and  Marine 
Mammal  Affected  by  the  Activity 

A  detailed  description  of  the  Beaufort 
Sea  ecosystem  and  its  associated  marine 
mammals  can  be  found  in  the  DEIS  and 
FEIS  prepared  for  the  Northstar 
development  (Corps,  1998,  1999).  This 
information  is  not  repeated  here  but  will 
be  considered  part  of  the  record  of 
decision  for  this  rulemaking.  A  copy  of 
the  FEIS  is  available  from  the  Corps 
upon  request  (see  ADDRESSES). 

Marine  Mammals 

The  Beaufort/Chukchi  Seas  support  a 
diverse  assemblage  of  marine  mammals, 
including  bowhead  whales  [Balaena 
mysticetus),  gray  whales  [Eschrichtius 
mbustus),  beluga  whales 
[Delphinapterus  leucas),  ringed  seals 
[Phoca  hispida),  spotted  seals  [Phoca 
largha)  and  bearded  seals  [Erignathus 
baihatus).  Descriptions  of  the  biology 
and  distribution  of  these  species  and  of 
others  can  be  found  in  several 
documents  (e.g.,  Hill  and  DeMaster, 
1998)  including  the  BPXA  application 
and  the  previously  mentioned  FEIS. 
Please  refer  to  those  documents  for 
specific  information  on  these  species. 
By  citation,  this  information  is 
incorporated  into  this  document  and 
into  NMFS'  decision-making  process.  In 
addition  to  the  species  mentioned  in 
this  paragraph.  Pacific  walrus 
[Odobenus  rosmams)  and  polar  bears 
iUrus  maritimus)  also  have  the  potential 
to  be  taken.  Appropriate  applications  for 
taking  these  species  under  the  MMPA 
have  been  submitted  to  the  USFWS  by 
BPXA. 

Potential  Efiiects  on  Marine  Mammals 

Noise  Impacts 

Sounds  and  non-acoustic  stimuli  will 
be  generated  during  construction  by 
vehicle  traffic,  ice-cutting,  pipeline 
construction,  offshore  trenching,  gravel 
dumping,  sheet  pile  driving,  and  vessel 
and  helicopter  operations.  Sounds  and 
non-acoustic  stimuli  will  be  generated 
during  oil  production  operations  by 
generators,  drilling,  production 
machinery,  gas  flaring,  camp  operations 
and  vessel  and  helicopter  operations. 
The  sounds  generated  from  construction 
and  production  operations  and 
associated  transportation  activities  will 
be  detectable  imderwater  and/or  in  air 
some  distance  away  from  the  area  of  the 
activity,  depending  upon  the  nature  of 
the  soimd  source,  ambient  noise 
conditions,  and  the  sensitivity  of  the 
receptor.  At  times,  some  of  these  sounds 
are  likely  to  be  strong  enough  to  cause 
an  avoidance  or  other  behavioral 
disturbance  reaction  by  small  numbers 
of  marine  mammals  or  to  cause  masking 


of  signals  important  to  marine 
mammals.  The  type  and  significance  of 
behavioral  reaction  is  likely  to  depend 
on  the  species  and  season,  and  the 
behavior  of  the  animal  at  the  time  of 
reception  of  the  stimulus,  as  well  as  the 
distance  and  level  of  the  sound  relative 
to  ambient  conditions. 

In  winter  and  spring,  on-ice  travel  and 
construction  activities  will  displace    * 
some  ringed  seals  along  the  ice  road  and 
pipeline  construction  corridors.  BPXA 
plans  to  begin  winter  construction 
activities  in  early  December,  well  in 
advance  of  female  ringed  seals 
establishing  birthiHg  lairs  beginning  in 
late  March.  The  noise  and  general 
human  activity  will  displace  female 
seals  away  from  activity  areas  that  could 
negatively  affect  the  female  and  yoimg, 
ff  birth  lairs  were  constructed  there. 

During  the  open-water  season,  all  six 
species  of  whales  and  seals  could 
potentially  be  exposed  to  vessel  or 
construction  noise  and  to  other  stimuli 
associated  with  the  plaimed  operations. 
Vessel  traffic  is  known  to  cause 
avoidance  reactions  by  whales  at  certain 
times  (Richardson  et  al.,  1995).  Pile 
driving,  helicopter  operations,  and 
possibly  other  activities  may  also  lead  to 
distiu-bance  of  small  numbers  of  seals  or 
whales.  In  addition  to  disturbance,  some 
limited  masking  of  whale  calls  or  other 
low-frequency  sounds  potentially 
relevant  to  bowhead  whales  could 
occur. 

A  more  detailed  description  of 
potential  impacts  from  construction  and 
operational  activities  on  marine 
mammals  can  be  found  in  the 
application.  That  information  is 
accepted  by  NMFS  as  a  summation  of 
the  best  scientific  information  available 
on  the  impacts  of  noise  on  marine 
mammals  in  this  area. 

Oil  Spill  Impacts 

For  reasons  stated  in  the  application. 
BPXA  believes  that  the  effects  of  oil  on 
seals  and  whales  in  the  open  waters  of 
the  Beaufort  Sea  are  likely  to  be 
negligible,  but  there  could  be  effects  on 
whales  in  areas  where  both  oil  and  the 
whales  are  at  least  partially  confined  in 
leads  or  at  the  ice  edge.  In  the  spring, 
bowhead  and  beluga  whales  migrate 
through  offshore  leads  in  the  ice. 
However,  given  the  probable  alongshore 
trajectory  of  oil  spilled  from  Northstar. 
in  relation  to  the  whale  migration  route 
through  offshore  waters,  interactions 
between  oil  and  whales  are  unlikely  in 
the  spring.  In  the  summer,  bowheads  are 
not  in  the  central  Beaufort  Sea.  and 
beluga  whales  are  found  far  offshore.  As 
a  result,  at  this  time  of  the  year,  these 
species  will  be  imaffected  should  a  bpill 
occur  at  this  time. 
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In  the  fall,  the  migration  route  of 
bowheads  can  be  close  to  shore.  If 
bowheads  were  moving  through  leads  in 
the  pack  ice  or  were  concentrated  in 
nearshore  waters,  some  bowhead  whales 
might  not  be  able  to  avoid  oil  slicks  and 
.  could  be  subject  to  prolonged 
contamination.  However,  the  autumn 
migration  past  Northstar  extends  over 
several  weeks  and  most  of  the  whales 
travel  along  routes  well  north  of 
Northstar.  Thus,  according  to  BPXA, 
only  a  small  minority  of  the  whales  are 
likely  to  approach  patches  of  spilled  oil. 

Ringed  seals  exposed  to  oil  aiuing  the 
winter  or  early  spring  could  die  if 
exposed  to  heavy  doses  of  oil  for 
prolonged  periods  of  time.  This 
prolonged  exposure  could  occur  if  fuel 
or  crude  oil  was  spilled  in  or  reached 
nearshore  waters,  was  spilled  in  a  lead 
used  by  seals,  or  was  spilled  imder  the 
ice  when  seals  have  limited  mobility. 
Individual  seals  residing  in  these 
habitats  may  not  be  able  to  avoid 
prolonged  contamination  and  some 
would  die.  While  impacts  on  regional 
distribution  may  occur,  impacts  on 
regional  population  size  however, 
would  be  expected  to  be  minor. 

Estimated  Level  of  Incidental  Take 

BPXA  (1998)  estimates  that,  during 
the  ice-covered  period,  62.  (maximimi 
154)  ringed  seals  may  be  incidentally 
harassed  diuing  construction  activities 
and  43  [maximum  109)  ringed  seals  may 
be  incidentally  harassed  annually 
during  oil  production  activities. 

BPXA  estimates  "takes"  during  the 
ice-covered  season  by  assuming  that 
seals  within  3.7  km  (2.3  mi)  of  Seal 
Island,  within  1.85  km  (1.1  mi)  of  the 
pipeline  construction  corridor  and 
related  work  areas,  and  within  0.66  km 
(0.4  mi)  of  ice  roads  will  be  "taken" 
annually.  These  anticipated  levels  of 
take  are  estimated  using  the  average 
density  estimate  of  0.42  ringed  seals/ 
km2  (Miller  et  al.,  1998).  BPXA  (1998) 
cautions  however,  that  these  "take" 
estimates  may  result  in  an  overestimate 
of  the  actual  munbers  of  seals  that  will 
be  "taken"  because  not  all  seals  within 
these  disturbance  distances  will  move 
from  the  area. 

During  the  open-water  season,  BPXA 
(1998)  estimates  that  7  (maximimi  22) 
ringed  seals,  1  spotted  seal,  1-2  bearded 
seals,  173  (maximum  1,3800)  bowhead 
whales,  less  than  5  gray  whales,  and  6 
(maximimi  45)  beluga  whales  may  be 
incidentally  harassed  annually  whether 
from  construction  or  operations.  BPXA 
assumes  that  seals  and  beluga  whales 
within  1  km  (0.6  mi)  radius  of  Seal 
Island  will  be  harassed  incidental  to 
construction  and  other  activities  on  the 
island.  Assumed  "take"  radii  for 


bowhead  whales  are  based  on  the 
distance  at  which  the  received  level  of 
construction  noise  from  the  island 
would  diminish  below  115  dB  re  1  ^lPa. 
This  distance  has  been  estimated  as  3.2 
km  (2  mi). 

Although  the  potential  impacts  to  the 
several  marine  mammal  species  known 
to  occur  in  these  areas  is  expected  to  be 
limited  to  harassment,  a  small  number 
of  marine  mammals  may  incur  lethal 
and  serious  injury.  Most  effects 
however,  are  expected  to  be  limited  to 
temporary  changes  in  behavior  or 
displacement  from  a  relatively  small 
area  near  the  construction  site  and  will 
involve  only  small  numbers  of  animals. 
However,  the  inadvertent  and 
unavoidable  take  by  injury  or  mortality 
of  small  numbers  of  ringed  seal  pups 
may  occiu  during  ice  clearing  for 
construction  of  ice  roads.  In  addition, 
some  injury  or  mortality  of  whales  or 
seals  may  result  in  the  event  that  an  oil 
spill  occiu^.  Therefore,  BPXA  requests 
that,  because  a  small  niunber  of  marine 
mammals  might  be  injured  or  killed, 
that  these  takes  also  be  covered  by  the 
regulations.  However,  BPXA  does  not 
indicate  the  level  of  incidental  take 
resulting  from  an  oil  spill  at  Northstar 
during  either  the  ice-covered  period  or 
the  open-water  period.  Because  of  the 
unpredictable  occurrence,  nature, 
seasonal  timing,  duration  and  size  of  an 
oil  spill  occiuring  during  the  5-year 
authorization  period  of  these 
regulations,  a  specific  prediction  cannot 
be  made  of  the  estimated  niunber  of 
takes  by  an  oil  spill.  According  to 
BPXA,  in  the  unlikely  event  of  a  major 
oil  spill  at  Northstar  or  from  the 
associated  subsea  pipeline,  numbers  of 
marine  mammals  killed  or  injured  are 
expected  to  be  small  and  the  effects  on 
the  populations  negligible. 

Impacts  on  Subsistence  Uses 

This  section  contains  a  summary  on 
the  potential  impacts  from  construction 
and  operational  activities  on  subsistence 
needs  for  marine  mammals.  A  more 
detailed  description  can  be  foimd  in  the 
application.  This  information  is 
accepted  by  NMFS  as  a  summation  of 
the  best  scientific  information  available 
on  the  impacts  of  noise  on  marine 
mammals  in  this  area. 

Noise  Impacts 

The  distiubance  and  potential 
displacement  of  bowhead  whales  and 
other  marine  mammals  by  sounds  from 
vessel  traffic  and/or  on-island 
construction  activities  (e.g.,  impact 
hammering)  are  the  principle  concerns 
related  to  subsistence  use  of  the  area. 
The  harvest  of  marine  mammals  is 
central  to  the  cidtiue  and  subsistence 


economies  of  the  coastal  North  Slope 
communities.  In  particular,  if  elevated 
noise  levels  are  displacing  migrating 
bowhead  whales  farther  offshore,  this 
could  make  the  harvest  of  these  whales 
more  difficult  and  dangerous  for 
hunters.  The  harvest  could  also  be 
affected  if  bowheads  become  more 
skittish  when  exposed  to  vessel  or 
impact-hammering  noise  (BPXA,  1998). 
Construction  activities  and  associated 
vessel  and  helicopter  support  are 
expected  to  begin  in  December  1999, 
and  continue  into  September  or  October 
2000.  depending  upon  ice  conditions. 
Few  bowhead  whales  approach  the 
Northstar  area  before  the  end  of  August, 
and  subsistence  whaling  generally  does 
not  begin  until  after  September  1  and 
occurs  in  areas  well  east  of  the 
construction  site.  Therefore,  a 
substantial  portion  of  the  Northstar 
development  is  expected  to  be 
completed  when  no  bowhead  whales 
are  nearby  and  when  no  whaling  is 
imderway.  Insofar  as  possible,  vessel 
and  aircraft  traffic  near  areas  of 
particular  concern  for  whaliny,  will  be 
completed  by  BPXA  before  the  end  of 
August.  No  impact  hammering  is 
expected  to  occiu-  diuing  the  period 
when  subsistence  hunting  of  migrating 
bowhead  whales  is  underway- 
Underwater  sounds  from  drilling  and 
production  operations  on  an  artificial 
gravel  island  are  not  very  strong,  and  are 
not  expected  to  travel  more  than  about 
10  km  (6.2  mi).  Even  those  bowheads 
traveling  along  the  southern  edge  of  the 
migration  corridor  will  not  be  able  to 
even  hear  sounds  from  Northstar  until 
the  whales  are  well  west  of  the  main 
hunting  area.  In  addition,  for  reasons 
unrelated  to  mitigation  for  subsistence 
concerns,  drilling  activities  are  expected 
to  temporarily  cease  during  the 
bowhead  whale  migration  during  the 
first  year  of  drilling  activity. 

Nuiqsut  is  the  community  closest  to 
the  area  of  the  proposed  activity,  and  it 
harvests  bowhead  whales  only  during 
the  foil  whaling  season.  In  recent  years, 
Nuiqsut  whalers  typically  take  zero  to 
four  whales  each  season  (BPXA,  1998). 
Nuiqsut  whalers  concentrate  their 
efforts  on  areas  north  and  east  of  Cross 
Island,  generally  in  water  depths  greater 
than  20  m  (65  ft).  Cross  Island,  the 
principle  field  camp  location  for 
Nuiqsut  whalers,  is  located 
approximately  28.2  km  (17.5  mi)  east  of 
the  Northstar  construction  activity  area. 
Whalers  from  the  village  of  Kaktovik 
search  for  whales  east,  north,  and  west 
of  their  village.  Kaktovik  is  located 
approximately  200  km  (124.3  mi)  east  of 
Seal  Island.  The  westernmost  reported 
harvest  location  was  about  21  km  (13 
mi)  west  of  Kaktovik,  near  70°10'N. 
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144»W.  (Kaleak,  1996).  That  site  is 
approximately  180  km  (112  mi)  east  of 
Seal  Island. 

Whalers  from  the  village  of  Barrow 
search  for  bowhead  whales  much 
further  from  the  Northstar  area,  greater 
than  250  km  (>1 75  mi)  west. 

While  the  effects  of  Northstar 
construction  or  production  on  migrating 
bowheads  are  not  expected  to  extend 
into  the  area  where  Nuiqsut  himters 
usually  search  for  bowheads  and 
therefore  is  not  expected  to  affect  the 
accessibility  of  bowhead  whales  to 
hunfers,  it  is  recognized  that  it  is 
di£EiciUt  to  determine  the  maximum 
distance  at  which  reactions  occva 
(Moore  and  Clark,  1992).  As  a  result,  in 
order  to  avoid  any  unmitigable  adverse 
impact  on  subsistence  needs  and  to 
reduce  potential  interference  with  the 
hunt,  the  timing  of  vtirious  construction 
activities  at  Northstar  as  well  as  barge 
and  aircraft  traffic  in  the  Cross  Island 
area  will  be  addressed  in  a  C&AA 
between  BPXA  and  NSB  residents.  Also, 
NMFS  believes  that  the  monitoring  plan 
proposed  by  BPXA  will  provide 
information  that  will  help  resolve 
uncertainties  about  the  effects  of 
construction  noise  on  the  accessibility 
of  bowheads  to  hunters. 

While  Northstar  activity  has  some 

Potential  to  influence  subsistence  seal 
unting  activities,  the  most  important 
sealing  area  for  Nuiqsut  hunters  is  off 
the  Colville  delta,  extending  as  far  west 
as  Fish  Creek  and  as  far  east  as  Pingok 
Island  (BPXA.  1998).  Pingok  Island  is 
about  24  km  (15  mi)  west  of  Northstar. 
The  peak  season  for  seal  himting  is ' 
during  the  summer  months,  but  some 
himting  is  conducted  on  the  landfast  ice 
in  late  spring.  In  summer,  boat  crews 
htmt  ringed,  spotted  and  bearded  seals 
(BPXA,  1998).  Thus,  it  is  unlikely  that 
construction  activity  will  have  a 
significant  negative  impact  on  Nuiqsut 
seal  hunting. 

Oil  Spill  Impacts 

Oil  spills  might  affect  the  hunt  for 
bowheads  (BPXA.  1998).  While  oil 
spills  bom  production  drilling  or 
pipelines  could  occur  at  any  time  of  the 
year,  only  if  a  significant  spill  occurred 
during  the  bowhead  hunt  would  a 
reduction  in  the  availability  of  bowhead 
whales  for  subsistence  uses  be  possible. 
While  unlikely,  oil  spills  could  extend 
into  the  bowhead  hunting  area  under 
certain  wind  and  current  conditions. 
Even  in  the  event  of  a  major  spill,  it  is 
unlikely  that  more  than  a  small  number 
of  those  bowheads  encoimtered  by 
hunters  would  be  contaminated  by  oil 
(BPXA,  1998).  Disturbance  associated 
with  reconnaissance  and  cleanup 
activities  could  affect  whales  and,  thus, 


accessibility'of  bowheads  to  himters. 
Therefore,  in  the  unlikely  event  that  a 
major  spill  occurred  during  the 
relatively  short  fall  bowhead  whaling 
season,  it  is  possible  that  bowhead 
hunting  woiild  be  significantly  affected. 
However,  the  probability  of  a  large  oil 
spill  (greater  than  1,000  barrels)  is 
estimated  to  be  approximately  3 
percent. 

Impacts  on  Habitat 

Invertebrates  and  fish,  the  nutritional 
basis  for  those  whales  and  seals  found 
in  the  Beaufort  Sea,  may  be  affected  by 
construction  and  operation  of  the 
Northstar  project.  Fish  may  react  to 
noise  from  Northstar  with  reactions 
being  quite  variable  and  dependent 
upon  species,  life  history  stage, 
behavior,  and  the  sound  characteristics 
of  the  water.  Invertebrates  are  not 
known  to  be  affected  by  noise.  Benthic 
invertebrates  would  be  affected  by 
island  and  pipeline  construction  and 
overburden  placement  on  the 
seabottom.  Fish  may  be  temporarily  or 
permanently  displaced  by  the  island. 
These  local,  short-term  effiects  are 
unlikely  to  have  an  impact  on  marine 
mammal  feeding. 

In  the  event  of  a  large  oil  spill,  fish 
and  zooplankton  in  open  offshore 
waters  are  unlikely  to  be  seriously 
affected.  Fish  and  zooplankton  in 
shallow  nearshore  waters  could  sustain 
heavy  mortality  if  an  oil  spill  were  to 
remain  within  an  area  for  several  days 
or  longer.  These  affected  nearshore  areas 
may  then  be  imavailable  for  use  as 
feeding  habitat  for  seals  and  whales. 
However,  because  these  seals  and 
whales  are  mobile,  and  bowhead 
feeding  is  uncommon  along  the  coast 
near  Northstar.  effects  woidd  be  minor 
during  the  open  water  season.  In  winter, 
effects  of  an  oil  spill  on  ringed  seal  food 
supply  and  habitat  would  be  locally 
significant  in  the  shallow  nearshore 
waters  in  the  immediate  vicinity  of  the 
spill  and  oil  slick.  However,  effects 
overall  would  be  negligible. 

Proposed  Mitigation  Measures 

Several  mitigation  measures  have 
been  proposed  by  BPXA  to  reduce 
harassment  takes  to  the  lowest  level 
practicable.  These  include: 

(1)  BPXA  will  begin  winter 
construction  activities  in  December, 
well  in  advance  of  female  ringed  seals 
establishing  the  birthing  lair  in  late 
March  in  order  to  displace  seals  away 
from  activities  that  could  negatively 
affect  the  female  and  young. 

(2)  If  construction  activities  are 
initiated  in  previously  undisturbed 
areas  after  March  20.  BPXA  will  survey 
the  area(s)  to  identify  and  avoid  ringed 


seal  lairs  by  a  minimum  of  150  m  (492 

ft). 

(3)  BPXA  will  establish  and  monitor 
a  190  dB  re  1  jxPa  safetj'  range  for  seals 
aroimd  the  island  for  those  construction 
activities  with  SPLs  that  exceed  that 
level. 

(4)  While  whales  are  imlikely  to 
approach  the  island  during  impact 
hammering  or  other  noisy  activities,  a 
180  dB  re  1  jiPa  safety  zone  will  be 
established  and  monitored  around  the 
island. 

(5)  If  any  marine  mammals  are 
observed  within  their  respective  safety 
range,  operations  vnll  cease  until  such 
time  as  the  observed  marine  mammeds 
have  left  the  safety  zone. 

(6)  Project  scheduling  indicates  that 
impact  hammering  will  not  occur 
during  the  period  for  subsistence 
himting  of  westward  migrating  bowhead 
whale. 

(7)  Helicopter  flights  to  support 
Northstar  construction  will  be  limited  to 
a  corridor  from  Seal  Island  to  the 
mainland,  and.  except  when  limited  by 
weather,  will  maintain  a  minimum 
altitiide  of  1,000  ft  (305  m). 

(8)  Drilling  activities  will  temporarily 
cease  during  the  bowhead  whale 
migration  during  the  first  year  of 
drilling  activity  (i.e.,  September,  2001). 

Proposed  Monitoring  Measures 

Monitoring  will  emffloy  both  marine 
mammal  observations  and  acoustics 
measurements  and  recordings.  During 
the  open-water  period,  monitoring  will 
consist  of  (1)  acoustic  measurements  of 
sounds  produced  by  construction 
activities  through  hydrophones, 
seaborne  sonobuoys  and  bottom 
recorders,  and  (2)  observations  of 
marine  mammals  from  an  elevated 
platiorm  on  Seal  Island  which  will  be 
made  during  periods  with  and  without 
construction  underway. 

During  the  ice-covered  season,  BPXA 
proposes  to  continue  an  ongoing  (since 
the  spring,  1997)  Before-After/Control- 
Impact  Study  on  the  distribution  and 
abundance  of  ringed  seals  in  relation  to 
development  of  the  offshore  oil  and  gas 
resources  in  the  central  Beaufort  Sea. 
Collection  and  analysis  of  data  before 
and  after  construction  is  expected  to 
provide  a  reliable  method  for  assessing 
the  impact  of  oil  and  gas  activities  on 
ringed  seal  distribution  in  the  Northstar 
construction  area.  Other  winter/spring 
monitoring  will  include  (1)  on-ice 
searches  for  ringed  seal  lairs  in  areas 
where  construction  starts  in  the  mid- 
March  through  April  period,  (2) 
assessment  of  abandonment  rates  for 
seal  holes,  and  (3)  acoustic 
measurements  of  sounds  and  vibrations 
frqm  construction. 
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The  monitoring  plan  will  be  subject  to 
review  by  NMFS  biologists  and  revised 
appropriately  prior  to  implementation. 
Independent  peer  review  on  the  on-ice 
portion  of  the  plan  will  be  conducted 
this  fall  in  Seattle.  The  open-water 
season  monitoring  plan  has  been 
reviewed  by  scientists  and  others 
attending  the  annual  open-water  peer- 
review  workshop  held  in  Seattle  on  July 
1, 1999.  A  revised  monitoring  plan  was 
submitted  to  NMFS  on  August  27, 1999. 
A  copy  of  the  revised  monitoring  plan 
is  available  upon  request  (see 
ADDRESSES). 

Proposed  Reporting  Measures 

NMFS  proposes  to  require  BPXA  to 
provide  two  reports  annually  to  NMFS 
within  90  days  of  completion  of  each 
phase  of  the  activity.  The  first  report 
would  be  due  90  days  after  either  the  ice 
roads  are  no  longer  usable  or  spring 
aerial  surveys  are  completed,  whichever 
is  later.  The  second  report  would  be 
required  to  be  forwarded  to  NMFS  90 
days  after  the  formation  of  ice  in  the 
central  Alaskan  Beaufort  Sea  prevents 
water  access  to  Northstar.  These  reports 
will  provide  summaries  of  the  dates  and 
locations  of  construction  activities, 
details  of  marine  mammal  sightings, 
estimates  of  the  amount  and  nature  of 
marine  mammal  takes,  and  any  apparent 
effects  on  accessibility  of  marine 
mammals  to  subsistence  hunters. 
^  A  draft  final  technical  report  would 
be  submitted  to  NMFS  by  April  1  of 
each  year.  The  final  technical  report 
would  contain  a  full  description  of  the 
methods,  results,  and  interpretation  of 
all  monitoring  tasks.  The  draft  final 
report  will  be  subject  to  peer  review 
before  being  finalized  by  BPXA. 

Preliminary  Conclusions 

Northstar  Construction 

NMFS  has  preliminarily  determined 
that  the  impact  of  construction  and 
operation  of  the  Northstar  project  in  the 
U.S.  Beaufort  Sea  will  result  in  no  more 
than  a  temporary  modification  in 
behavior  by  certain  species  of  cetaceans 
and  pinnipeds.  During  the  ice-covered 
season,  pinnipeds  close  to  the  island 
may  be  subject  to  incidental  harassment 
due  to  the  localized  displacement  from 
construction  of  ice  roads,  fi'om 
transportation  activities  on  those  roads, 
and  from  construction  activities  at 
Northstar.  As  cetaceans  will  not  be  in 
the  area  during  the  ice-covered  season, 
they  will  not  be  affected. 

During  the  open-water  season,  the 
princip^  construction-  and  operations- 
related  noise  activities  will  be  impact 
hammering,  helicopter  traffic,  vessel 
traffic,  and  other  general  construction 


activity  on  Seal  Island.  Sheet-pile 
driving  is  expected  to  be  completed 
prior  to  whales  being  present  in  the 
area.  Sounds  from  construction 
activities  on  the  island  are  not  expected 
to  be  detectable  more  than  about  5-10 
■km  (3.1-6.2  mi)  offshore  of  the  island. 
Disturbance  to  bowhead  or  beluga 
whales  by  on-island  activities  will  be 
limited  to  an  area  substantially  less  than 
that  distance.  Helicopter  traffic  will  be 
limited  to  nearshore  eireas  between  the 
mainland  and  the  island  and  is  unlikely 
to  approach  or  disturb  whales.  Barge 
traffic  will  be  located  mainly  inshore  of 
the  whales  and  will  involve  vessels 
moving  slowly,  in  a  straight  line,  and  at 
constant  speed.  Little  disturbance  or 
displacement  of  whales  by  vessel  traffic 
is  expected.  While  behavioral 
modifications  may  be  made  by  these 
species  to  avoid  the  resultant  noise,  this 
behavioral  change  is  expected  to  have 
no  more  than  a  negligible  impact  on  the 
animals. 

While  the  number  of  potential 
incidental  harassment  takes  will  depend 
on  the  distribution  and  abundance  of 
marine  mammals  (which  vary  annually 
due  to  variable  ice  conditions  and  other 
factors)  in  the  area  of  operations, 
because  the  proposed  activity  is  in 
shallow  waters  inshore  of  the  main 
migration  corridor  for  bowhead  whales 
and  far  inshore  of  the  main  migration 
corridor  for  belugas,  the  number  of 
potential  harassment  takings  is 
estimated  to  be  small.  In  addition,  no 
take  by  injury  and/or  death  is 
anticipated,  and  the  potential  for 
temporary  or  permanent  hearing 
impairment  will  be  avoided  through  the 
incorporation  of  the  mitigation 
measures  mentioned  in  this  docimient. 
No  rookeries,  areas  of  concentrated 
mating  or  feeding,  or  other  areas  of 
special  significance  for  marine 
mammals  occur  within  or  near  the 
planned  area  of  operations  during  the 
season  of  operations. 

Because  bowhead  whales  are  east  of 
the  construction  area  in  the  Canadian 
Beaufort  Sea  until  late  August/early 
September,  activities  at  Northstar  are 
not  expected  to  impact  subsistence 
himting  of  bowhead  whales  prior  to  that 
date.  Appropriate  mitigation  measures 
to  avoid  an  unmitigable  adverse  impact 
on  the  availability  of  bowhead  whales 
for  subsistence  needs  will  be  the  subject 
of  consultation  between  BPXA  and 
subsistence  users. 

Also,  while  construction  at  Northstar 
has  some  potential  to  influence  seal 
hunting  activities  by  residents  of 
Nuiqsut,  because  (1)  the  peak  sealing 
season  is  during  the  winter  months,  (2) 
the  main  sununer  sealing  is  ofi  the 
Colville  Delta),  and  (3)  the  zone  of 


influence  from  Northstar  on  beluga  and 
seals  is  fairly  small,  NMFS  believes  that 
Northstar  construction  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  these  stocks  for 
subsistence  uses. 

Endangered  Species  Act  (ESA) 

NMFS  concluded  consultation  with 
the  Corps  on  this  activity  on  March  4, 
1999.  If  an  authorization  to  incidentally 
take  listed  marine  mammals  is  issued 
imder  the  MMPA,  NMFS  will  complete 
consultation  imder  the  ESA  on  the 
regulations  and  the  LOA  and  issue  an 
Incidental  Take  Statement  under  section 
7  of  the  ESA.  A  copy  of  the  BO  resulting 
from  this  consultation  is  available  upon 
request  (see  ADDRESSES). 

NEPA 

On  June  12,  1998  (63  FR  32207),  the 
Environmental  Protection  Agency  (EPA) 
noted  the  availability  for  public  review 
and  comment  a  DEIS  prepared  by  the 
Corps  under  NEPA  on  Beaufort  Sea  oil 
and  gas  development  at  Northstar. 
Comments  on  that  docimient  were 
accepted  by  the  Corps  until  August  31, 
1998  (63  FR  43699,  August  14,  1998). 
On  February  5,  1999  (64  FR  5789).  EPA 
noted  the  availability  for  public  review 
and  comment,  a  FEIS  prepared  by  the 
Corps  under  NEPA  on  Beaufort  Sea  oil 
and  gas  development  at  Northstar. 
Comments  on  diat  document  were 
accepted  by  the  Corps  until  March  8, 
1999.  A  copy  of  the  FEIS  is  available 
upon  request  (see  ADDRESSES). 

NMFS  is  a  cooperating  agency,  as 
defined  by  the  CEQ  regulations  (40  CFR 
1501.6),  on  the  preparation  of  this 
docimient.  The  FEIS  on  this  activity, 
which  supplements  information 
contained  in  the  BPXA  application,  is 
considered  part  of  NMFS'  record  of 
decision  on  this  matter.  Preliminarily,  it 
also  meets  NOAA's  NEPA 
responsibilities  for  determining  whether 
the  activity  proposed  for  receiving  a 
small  take  authorization  is  having  a 
negligible  impact  on  affected  marine 
mammal  stocks  and  not  having  an 
unmitigable  adverse  impact  on 
subsistence  needs.  Based  upon  a  review 
of  the  FEIS  and  the  comments  received 
during  this  rulemaking,  NMFS  will 
either  (1)  adopt  the  Corps  FEIS.  (2) 
amend  the  Corps  FEIS  to  incorporate 
relevant  comments,  suggestions  and 
information,  or  (3)  prepare 
supplemental  NEPA  documentation. 

Classification 

This  action  has  been  determined  by 
the  Office  of  Management  and  Budget  to 
be  significant  for  purposes  of  E.O. 
12866. 
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The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  If  implemented,  this  rule 
will  affect  only  one  or  two  large  oil 
producing  companies  which,  by 
definition,  are  not  small  businesses.  It 
will  also  affect  a  small  number  of 
contractors  providing  services  related  to 
monitoring  the  impact  of  oil 
development  in  the  Beaufort  Sea  on 
marine  mammals.  Some  of  the  affected 
contractors  may  be  small  businesses,  but 
the  number  involved  would  not  be 
substantial.  Further,  since  the 
monitoring  requirement  is  what  would 
lead  to  the  need  for  their  services,  the 
economic  impact  on  them  would  be 
beneficial.  For  all  the  above  reasons,  a 
regulatory  flexibility  analysis  is  not 
required. 

This  proposed  rule  contains 
collection-of-infofmation  requirements 
subject  to  the  provisions  of  the 
Paperwork  Reduction  Act  (PRA).  These 
requirements  have  been  approved  by 
0MB  under  control  number  0648-0151, 
and  include  an  application  for  an  LOA, 
an  interim  report,  and  a  final  report. 
Other  information  requirements  in  the 
rule  are  not  subject  to  the  PRA  since 
they  apply  only  to  a  single  entity  and 
therefore  are  not  contained  in  a  rule  of 
general  applicability. 

Notwitnstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failing  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  PRA  unless  that 
coUection  of  information  displays  a 
currently  valid  0MB  control  number. 

The  reporting  burden  for  the 
approved  collections-of-information  are 
estimated  to  be  approximately  3  hours 
for  an  application  for  a  LOA,  and  80 
hours  each  for  interim  and  final  reports. 
These  estimates  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  an 
maintaining  the  data  needed,  and 
completing  and  reviewing  the 
collection-of-information.  Send 
comments  regarding  these  burden 
estimates,  or  any  other  aspect  of  this 
data  collection,  including  suggestions 
for  reducing  the  burden,  to  NMFS  and 
0MB  (see  ADDRESSES). 

Information  Solicited 

NMFS  requests  interested  persons  to 
submit  comments,  information,  and 
suggestions  concerning  the  BPXA 
request  and  the  content  of  the  proposed 


regulations  to  authorize  the  taking.  All 
commenters  are  requested  to  review  the 
application  prior  to  submitting 
comments  and  not  submit  comments 
solely  on  this  Federal  Register 
document. 

List  of  Subjects  in  50  CFR  Part  216 

Exports,  Fish.  Imports,  Indians, 
Labeling,  Marine  mammals.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Seafood,  Transportation. 

Dated:  October  15, 1999. 
Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  reasons  set  forth  in  the  preamble, 
50  CFR  part  216  is  proposed  to  be 
amended  as  follows: 

PART  216— REGULATIONS 
GOVERNING  THE  TAIGNG  AND 
IMPORTING  OF  MARINE  MAMMALS 

1.  The  authority  citation  for  part  216 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361  et  seq.,  unless 
otherwise  noted. 

2.  Subpart  R  is  added  to  part  216  to 
read  as  follows: 

Subpart  R-Taldng  of  Marine  Mammals 
Incidental  to  Construction  and 
Operation  of  Offidiore  Oil  and  Gas 
Platforms  in  the  U.S.  Beaufort  Sea 

Sec. 

216.200  Specified  activity  and  specified 
geographical  region. 

216.201  Effective  dates. 

216.202  Permissible  methods  of  taking. 

216.203  Prohibitions. 

216.204  Mitigation. 

216.205  Measures  to  ensure  availability  of 
species  for  subsistence  uses. 

216.206  Requirements  for  monitoring  and 
reporting. 

216.207  Applications  for  Letters  of 
Authorization. 

216.208  Letters  of  Authorization. 

216.209  Renewal  of  Letters  of 
Authorization. 

216.210  Modifications  to  Letters  of 
Authorization. 

Subpart  R — ^Taking  of  Marine 
Mammalw  Incidental  to  Construction 
and  Operation  of  Ofbhore  Oil  and  Gas 
Platforms  in  the  U.S.  Beaufort  Sea 

S  216.200    Specified  activity  and  specified 
geographical  region. 

Regulations  in  this  subpart  apply  only 
to  the  incidental  taking  of  those  marine 
mammal  species  specified  in  paragraph 
(b)  of  this  section  by  U.S.  citizens 
engaged  in  oil  and  gas  development 
activities  in  areas  within  state  and/or 
Federal  waters  in  the  U.S.  Beaufort  Sea 
specified  in  paragraph  (a)  of  this 
section.  The  authorized  activities  as 


specified  in  a  Letter  of  Authorization 
issued  under  §§  216.106  and  216.208 
include,  but  may  not  be  limited  to,  site 
construction,  including  ice  road  and 
pipeline  construction,  vessel  and 
helicopter  activity;  and  oil  production 
activities,  includhig  ice  road 
construction,  and  vessel  and  helicopter 
activity,  but  excluding  seismic 
operations. 

(a)(1)  Northstar  Oil  and  Gas 
Development  Unit  on  Seal  Island;  and 

(2)  [Reserved] 

(b)  The  incidental  take  by  harassment, 
injury  or  mortality  of  marine  mammals 
under  the  activity  identified  in  this 
section  is  limited  to  the  following 
species:  bowhead  whale  (Balaena 
mysticetus),  gray  whale  (Eschrichtius 
robustus),  beluga  whale  (Delphinapterus 
leucas),  ringed  seal  [Phoca  hispida], 
spotted  seal  [Phoca  largha)  and  bearded 
seal  [Erignathus  barbatus). 

1216.201  Effective  dates. 

Regulations  in  this  subpart  are 
effective  bom  January  1,  2000,  through 
December  31,  2004. 

1216.202  Pormissibiemattiodsoftaldng. 

(a)  Under  Letters  of  Authorization 
issued  pursuant  to  §§  216.106  and 
216.208,  the  Holder  of  the  Letter  of 
Authorization  may  incidentally,  but  not 
intentionally,  take  marine  mammals  by 
harassment,  injury,  and  mortality  within 
the  area  described  in  §  216.200(a), 
provided  the  activity  is  in  compliance 
with  all  terms,  conditions,  and 
requirements  of  these  regulations  and 
the  appropriate  Letter  of  Authorization. 

(b)  The  activities  identified  in 
§  216.200  must  be  conducted  in  a 
manner  that  minimizes,  to  the  greatest 
extent  practicable,  any  adverse  impacts 
on  marine  mammals,  their  habitat,  and 
on  the  availability  of  marine  mammals 
for  subsistence  uses. 

§216.203    Prohibitions. 

Notwithstanding  takings  authorized 
by  §  216.200  and  by  a  Letter  of 
Authorization  issued  xmder  §§  216.106 
and  216.208,  no  person  in  connection 
with  the  activities  described  in 
§  216.200  shall: 

(a)  Take  any  marine  mammal  not 
specified  in  §  216.200(b); 

(b)  Take  any  marine  mammal 
specified  in  §  216.200(b)  other  than  by 
incidental,  unintentional  harassment, 
injury  or  mortality; 

(c)  Take  a  marine  mammal  specified 
in  §  216.200(b)  if  such  taking  results  in 
more  than  a  negligible  impact  on  the 
species  or  stocks  of  such  marine 
mammal;  or 

(d)  Violate,  or  fail  to  comply  with,  the 
terms,  conditions,  and  requirements  of 
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these  regulations  or  a  Letter  of 
Authorization  issued  under  §  216.106. 

1216.204    Mitigation. 

The  activity  identified  in  §  216.200(a) 
must  be  conducted  in  a  manner  that 
minimizes,  to  the  greatest  extent 
possible,  adverse  impacts  on  marine 
mammals  and  their  habitats.  When 
conducting  operations  identified  in 
§  216.200,  the  mitigation  measures 
contained  in  the  Letter  of  Authorization 
issued  under  §§  216.106  and  216.208 
must  be  utilized. 

f  216.205    Measures  to  ensure  availaMllty 
of  species  for  subsistence  uses. 

When  applying  for  a  Letter  of 
Authorization  pursuant  to  §  216.207,  or 
a  renewal  of  a  Letter  of  Authorization 
pxirsuant  to  §  216.209,  the  applicant 
must  submit  a  Plan  of  Cooperation  that 
identifies  what  measures  have  been 
taken  and/or  will  be  taken  to  minimize 
any  adverse  effects  on  the  availability  of 
marine  mammals  for  subsistence  uses.  A 
plan  must  include  the  following: 

(a)  A  statement  that  the  applicant  has 
notified  and  met  with  the  affected 
subsistence  communities  to  discuss 
proposed  activities  and  to  resolve 
potential  conflicts  regarding  timing  and 
methods  of  operation; 

(b)  A  description  of  what  measures 
the  applicant  has  taken  and/or  will  take 
to  ensure  that  oil  development  activities 
will  not  interfere  with  subsistence 
whaling  or  sealing; 

(c)  What  plans  the  applicant  has  to 
continue  to  meet  with  the  afiected 
communities  to  notify  the  communities 
of  any  changes  in  operation. 

§  216.206    Requirements  for  monitoring 
and  reporting. 

(a)  Holders  of  Letters  of  Authorization 
issued  pursuant  to  §§  216.106  and 
216.208  for  activities  described  in 

§  216.200  are  required  to  cooperate  with 
the  National  Marine  Fisheries  Service, 
and  any  other  Federal,  state  or  local 
agency  monitoring  the  impacts  of  the 
activity  on  marine  mammals.  Unless 
specified  otherwise  in  the  Letter  of 
Authorization,  the  Holder  of  the  Letter 
of  Authorization  must  notify  the 
Administrator,  Alaska  Region,  National 
Marine  Fisheries  Service,  or  his/her 
designee,  by  letter  or  telephone,  at  least 
2  weeks  prior  to  initiating  activities 
possibly  involving  the  taking  of  marine 
mammals. 

(b)  Holders  of  Letters  of  Authorization 
must  designate  qualified  on-site 
individuals,  approved  in  advance  by  the 
National  Marine  Fisheries  Service,  to 
conduct  the  mitigation,  monitoring  and 
reporting  activities  specified  in  the 
Letter  of  Authorization  issued  pursuant 
to  §  216.106  and  §  216.208. 


(c)  Holders  of  Letters  of  Authorization 
must  conduct  all  monitoring  and/or 
research  required  under  the  Letter  of 
Authorization. 

(d)  The  Holder  of  the  Letter  of 
Authorization  must  submit  an  interim 
report  to  the  Director,  Office  of 
Protected  Resources,  National  Marine 
Fisheries  Service,  no  later  than  180  days 
prior  to  expiration  of  the  Letter  of 
Authorization.  This  report  must  contain 
all  information  required  by  the  Letter  of 
Authorization. 

(e)  A  final  comprehensive  report  must 
be  submitted  to  the  National  Marine 
Fisheries  Sevice  at  least  240  days  prior 
to  expiration  of  these  regulations. 

§216.207    Applications  for  Letters  of 
AuttKMlzation. 

(a)  To  incidentally  take  bowhead 
whales  and  other  marine  mammals 
pursuant  to  these  regulations,  the  U.S. 
citizen  (see  definition  at  §216.103) 
conducting  the  activity  identified  in 

§  216.200,  must  apply  for  and  obtain 
either  a  Letter  of  Authorization  in 
accordance  with  §§216.106  and 
216.208,  or  a  renewal  imder  §  216.209. 

(b)  The  appUcation  for  a  Letter  of 
Authorization  must  be  submitted  to  the 
National  Marine  Fisheries  Service  at 
least  180  days  before  the  activity  is 
scheduled  to  begin. 

(c)  Applications  for  Letters  of 
Authorization  must  include  all 
information  items  identified  in 
§  216.104(a). 

(d)  NMFS  will  review  an  application 
for  a  Letter  of  Authorization  in 
accordance  with  §  216.104(b)  and,  if 
adequate  and  complete,  will  publish  a 
notice  of  receipt  of  a  request  for 
incidental  taking  and,  in  accordance 
with  Administrative  Procedure  Act 
requirements,  a  proposed  amendment  to 
§  216.200(a).  In  conjxmction  with 
amending  §  216.200(a),  the  National 
Marine  Fisheries  Service  will  provide  a 
minimum  of  45  days  for  public 
comment  on  the  application. 

(e)  Upon  receipt  of  a  complete 
application,  and  at  its  discretion,  the 
National  Marine  Fisheries  Service  may 
submit  the  monitoring  plan  to  members 
of  a  peer  review  panel  for  review  and/ 
or  schedule  a  workshop  to  review  the 
plan.  Unless  specified  in  the  Letter  of 
Authorization,  the  applicant  must 
submit  a  final  monitoring  plan  to  the 
Assistant  Administrator  prior  to  the 
issuance  of  a  Letter  of  Authorization. 

§216.208    l.ett*rs  of  Auttiorization. 

(a)  A  Letter  of  Authorization,  imless 
suspended,  revoked  or  not  renewed, 
will  be  valid  for  a  period  of  time  not  to 
exceed  the  period  of  validity  of  this 
subpart,  but  must  be  renewed  annually 


subject  to  annual  renewal  conditions  in 
§216.209. 

(b)  Each  Letter  of  Authorization  will 
set  forth: 

(1)  Permissible  methods  of  incidental 
taking; 

(2)  Means  of  effecting  the  least 
practicable  adverse  impact  on  the 
species,  its  habitat,  and  on  the 
availability  of  the  species  for 
subsistence  uses;  and 

(3)  Requirements  for  monitoring  and 
reporting,  including  any  requirements 
for  the  independent  peer-review  of 
proposed  monitoring  plans. 

(c)  Issuance  of  eadi  Letter  of 
Authorization  will"be  based  on  a 
determination  that  the  number  of 
marine  mammals  taken  by  the  activity 
will  be  small,  that  the  total  number  of 
marine  mammals  taken  by  the  activity 
as  a  whole  will  have  no  more  than  a 
negligible  impact  on  the  species  or  stock 
of  affected  marine  mammal(s),  and  mil 
not  have  an  unmitigable  adverse  impact 
on  the  availability  of  species  or  stocks 
of  marine  manunals  for  taking  for 
subsistence  uses. 

(d)  Notice  of  issuance  or  denial  of  a 
Letter  of  Authorization  will  be 
published  in  the  Federal  Register 
within  30  days  of  a  determination. 

§216.209    Renewal  of  Ijstters  of 
Auttiorization. 

(a)  A  Letter  of  Authorization  issued 
under  §  216.106  and  §  216.208  for  the 
activity  identified  in  §  216.200  will  be 
renewed  annually  upon: 

(1)  Notification  to  the  National  Marine 
Fisheries  Service  that  the  activity 
described  in  the  application  submitted 
under  §  216.207  will  be  imdertaken  and 
that  there  will  not  be  a  substantial 
modification  to  the  described  work, 
mitigation  or  monitoring  undertaken 
diuing  the  upcoming  season; 

(2)  Timely  receipt  of  the  monitoring 
reports  required  under  §  216.205,  which 
have  been  reviewed  by  the  National 
Marine  Fisheries  Service  and 
determined  to  be  acceptable,  and  the 
Plan  of  Cooperation  required  under 
§216.205;  and 

(3)  A  determination  by  the  National 
Marine  Fisheries  Service  that  the 
mitigation,  monitoring  and  reporting 
measures  required  imder  §  216.204  and 
the  Letter  of  Authorization  were 
undertaken  and  will  be  imdertaken 
during  the  upcoming  annual  period  of 
validity  of  a  renewed  Letter  of 
Authorization. 

(b)  If  a  request  for  a  renewal  of  a 
Letter  of  Authorization  issued  under 
§§  216.106  and  216.208  indicates  that  a 
substantial  modification  to  the 
described  work,  mitigation  or 
monitoring  undertaken  diuing  the 
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upcoming  season  will  occiu',  the 
National  Marine  Fisheries  Service  will 
provide  the  public  a  period  of  30  days 
for  review  and  comment  on  the  request. 

(c)  A  notice  of  issuance  or  denial  of 
a  Renewal  of  a  Letter  of  Authorization 
will  be  published  in  the  Federal 
Register  within  30  days  of  a 
determination. 

1216.210    Modifications  to  Letters  of 
AuttrarizatkMi. 

(a)  In  addition  to  complying  with  the 
provisions  of  §§  216.106  and  216.208, 
except  as  provided  in  paragraph  (b)  of 
this  section,  no  substantive  modification 
(including  withdrawal  or  suspension)  to 
the  Letter  of  Authorization  issued 
pursuant  to  §§  216.106  and  216.208  and 
sub|ect  to  the  provisions  of  this  subpart 
shall  be  made  until  after  notification 
and  an  opportimity  for  public  conunent 
has  been  provided.  For  purposes  of  this 
paragraph,  a  renewal  of  a  Letter  of 
Authorization  imder  §  216.209,  without 
modification  (except  for  the  period  of 
validity),  is  not  considered  a  substantive 
modification. 

(b)  If  the  Assistant  Administrator 
determines  that  an  emergency  exists 
that  poses  a  significant  risk  to  the  well- 
being  of  the  species  or  stocks  of  marine 
mammals  specified  in  §  216.200(b),  a 
Letter  of  Authorization  issued  pujrsuant 
to  §§  216.106  and  216.208  may  be 
substantively  modified  without  prior 
notification  and  an  opportunity  for 
public  comment.  Notification  will  be 
published  in  the  Federal  Register 
within  30  days  subsequent  to  the  action. 
(PR  Doc.  99-27578  Filed  10-21-99;  8:45  am] 
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Mammals;  Taking  Marine  Mammals 
IncMantal  to  Navy  Operations  of 
Survalllanca  Towed  Array  Sensor 
System  Low  Frequency  Active  Sonar 

agency:  National  Marine  Fisheries 
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Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Advance  Notice  of  Proposed 

Rulemaking;  request  for  comment  and 

information. 


summary:  NMFS  has  received  a  request 
for  a  Letter  of  Authorization  (LOA)  from 
the  U.S.  Navy  for  the  take  of  small 
numbers  of  marine  mammals  by 
harassment  incidental  to  Navy 
operations  of  Surveillance  Towed  Array 
Sensor  System  (SURTASS)  Low 
Frequency  Active  (LFA)  Sonar.  In  order 
to  issue  an  LOA,  NMFS  must 
promxilgate  regulations  and  determine 
that  these  takings  will  have  a  negligible 
impact  on  the  affected  species  and 
stocks  of  marine  mammals  and  will  not 
have  an  unmitigable  adverse  impact  on 
the  availability  of  the  species  or  8tock(s) 
for  subsistence  uses.  NMFS  invites 
comment  on  the  application,  and 
suggestions  on  the  content  of  the 
regulation^. 

DATES:  Comments  and  information  must 
be  postmarked  no  later  than  November 
22, 1999. 

ADDRESSES:  Comments  shoidd  be 
addressed  to  Donna  Wieting,  Chief, 
Marine  Mammal  Conservation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910-3226.  A  copy  of  the  application 
may  be  obtained  by  writing  to  this 
address  or  by  telephoning  one  of  the 
contacts  listed  here  (see  FOR  FURTHER 
INFORMATION  CONTACT).  A  copy  of 
the  draft  environmental  impact 
statement  PEIS)  for  SURTASS  LFA 
sonar  may  be  obtained  by  contacting  Mr. 
J.S.  Johnson,  SURTASS-LFA  Sonar 
Program  Manager,  901  North  Stewart 
Street,  Suit  708,  Arlington,  VA  22203. 
Comments  on  the  DEIS  will  be  accepted 
at  this  address  until  October  28, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Hollingshead  (301)  713- 
2055.  ext.  128. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  101(a)(5)(A)  of  the  Marine 
Mammal  Protection  Act  (MMPA)  (16 
U.S.C.  1361  et  seq.]  directs  the  Secretary 
of  Commerce  (Secretary)  to  allow,  upon 
request,  the  incidental,  but  not 
intentional  taking  of  marine  mammals 
by  U.S.  citizens  who  engage  in  a 
specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  regulations  are  issued. 

Permission  may  be  granted  for  periods 
of  5  years  or  less  if  the  Secretary  finds 
that  the  taking  will  have  a  negligible 
impact  on  the  species  or  stock(s)  of 
affected  marine  mammals,  will  not  have 
an  immitigable  adverse  impact  on  the 
availability  of  the  species  or  stock(s)  for 
subsistence  uses,  and  regidations  are 
prescribed  setting  forth  the  permissible 
methods  of  taking  and  the  requirements 


pertaining  to  the  monitoring  and 
reporting  of  such  taking. 

Summary  of  Request 

On  August  12, 1999,  NMFS  received 
an  application  from  the  U.S.  Navy 
requesting  a  small  take  exemption  imder 
section  101(a)(5)(A)  of  the  MMPA  for 
the  taking  of  marine  mammals  by 
harassment  incidental  to  operation  of 
the  SURTASS  LFA  sonar  for  a  period  of 
time  not  to  exceed  5  years,  beginning  in 
FY  2000.  SURTASS  LFA  sonar  will 
operate  a  maximum  of  4  ship  systems  in 
the  ten  geographic  operating  regions  in 
which  SURTASS  LFA  sonar  could 
potentially  operate.  There  would  be  a 
maximimi  of  four  SURTASS  LFA  sonar 
systems  with  a  nominal  maximum  of 
two  systems  at  sea  at  any  one  time. 

Description  of  the  Activity 

The  SURTASS  LFA  sonar  system  is  a 
long-range,  low  frequency  (between  100 
and  500  Hertz)  sonar  that  has  both 
active  and  passive  components.  It  does 
not  rely  on  detection  of  noise  generated 
by  the  target.  The  active  component  of 
the  system  is  a  set  of  low  frequency  (LF) 
acoustic  transmitting  source  elements 
(called  projectors)  suspended  from  a 
cable  from  underneath  a  ship.  The 
projectors  are  devices  that  produce  the 
active  sound  or  pulse. 

The  typical  SURTASS  LFA  sonar 
signal  is  not  a  constant  tone,  but  rather 
a  transmission  of  various  waveforms 
that  vary  in  fi«quency  and  duration.  A 
complete  sequence  of  sound 
transmissions  is  referred  to  as  a  "ping" 
and  can  last  for  as  short  as  6  seconds 
(sec)  to  as  long  as  100  sec.  The  time 
between  pings  is  typically  from  6  to  15 
minutes.  Average  duty  cycle  (ratio  of 
soimd  "on"  time  to  total  time)  can  be 
controlled  but  is  less  than  20  percent; 
typical  duty  cycle  is  between  10  and  20 
percent. 

The  passive  or  listening  component  of 
the  system  is  SURTASS,  which  detects 
returning  echoes  from  submerged 
objects,  such  as  submarines,  through  the 
use  of  hydrophones.  The  hydrophones 
are  moimted  on  a  horizontal  array  that 
is  towed  behind  the  ship.  The 
SURTASS  LFA  sonar  ship  maintains  a 
minimnni  speed  of  5.6  kin/hr  (3.0 
knots). 

The  Navy  anticipates  that  a  nominal, 
or  typical  SURTASS  LFA  sonar 
deployment  schedule  for  a  single  vessel 
would  involve  about  270  days/year  at 
sea  (imderway).  A  typical  at-sea  mission 
would  occur  over  a  30-day  period,  made 
up  of  two  9-day  exercise  segments. 
Active  sonar  operations  could  be 
conducted  up  to  20  hrs  during  an 
exercise  day,  although  the  system  would 
actually  be  transmitting  for  oidy  a 
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maximiun  of  4  hrs/day  (resulting  in  432 
hrs  of  active  transmission  time  per  year 
for  each  SURTASS  LFA  sonar  system  in 
operation  based  on  a  maximum  duty 
cycle  of  20  percent).  The  remaining  12 
days  of  the  at-sea  mission  would  be 
spent  in  transit  or  repositioning  the 
vessel.  In  a  nominal  year  there  could  be 
a  maximum  of  9  missions,  six  of  which 
would  involve  the  employment  of 
SURTASS  LFA  sonar  in  the  active  mode 
and  three  of  which  would  employ  the 
SURTASS  LFA  sonar  in  the  passive 
mode.  Between  missions,  an  estimated 
95  days  would  be  spent  in  port  for 
upkeep  and  repair.  With  two  vessels  in 
the  Pacific-Indian  Ocean  area  and  two 
vessels  in  the  Atlantic  Ocean- 
Mediterranean  Sea  area,  there  could  be 
up  to  12  operations  in  each  area  per 
year. 

At  present,  only  one  SURTASS  LFA 
sonar  system  is  operational.  A  second 
SURTASS  LFA  sonar  system  is  expected 
to  be  operational  in  FY  2000.  The  third 
and  fourth  systems  are  tentatively 
planned  for  FY  2003  and  FY  2004,  but 
their  delivery  may  be  postponed  until 
after  FY  2005.  With  4  systems,  a 
nominal  maximiun  of  two  vessels  would 
be  at  sea  at  any  one  timt.  As  a  result, 
under  5-year  regulations  NMFS  would 
propose  to  authorize  marine  mammal 
harassment  takings  for  2  SURTASS  LFA 
sonar  vessels  for  FY  2000  through  FY 
2002,  3  vessels  for  FY  2003,  and  4 
vessels  for  FY  2004. 

Afiected  Marine  Mammal  Species 

In  their  DEIS  analysis  and  small  take 
application,  the  Navy  excluded  from 
take  consideration  those  marine 
mammal  species  that  either  do  not 
inhabit  the  areas  wherein  SURTASS 
LFA  sonar  would  operate  or  do  not 
possess  sensory  mechanisms  that  allow 
the  mammal  to  perceive  low  frequency 
(LF)  sounds.  Where  data  was  not 
available  or  was  insufficient  for  one 
species,  comparable  data  for  a  related 
species  was  used,  if  available.  Because 
all  species  of  baleen  whales  produce  LF 
sounds,  and  anatomical  evidence 
strongly  suggests  that  their  iimer  ears 
are  well  adapted  for  LF  hearing,  all 
species  are  considered  sensitive  to  LF 
sound  and  at  risk  from  exposure  to  LF 
sounds.  The  ten  species  of  baleen 
whales  that  may  be  affected  by 
SURTASS  LFA  sonar  are:  blue 
[Balaenoptera  musculus),  fin 
[Balaenoptem  physalus),  minke 
[Balaenoptera  acutorostrata),  Bryde's 
[Balaenoptera  borealis),  sei 
[Balaenoptera  borealis),  humpback 
[Megaptera  novaeangliae),  northern 
right  [Eubalaena  glacialis),  southern 
right  [Eubalaena  austmlis),  pygmy  right 


[Capera  marginata),  and  gray  whales 
[Escbricbtius  robustus). 

The  odontocetes  (toothed  whales)  that 
may  be  affected  because  they  inhabit  the 
deeper,  offshore  waters  where 
SURTASS  LFA  sonar  might  operate 
include  both  the  pelagic  (oceanic) 
whales  and  dolphins  and  those  coastal 
species  that  also  occur  in  deep  water 
including  Stenella  spp.,  Risso's  dolphin 
[Grampus  griseus),  rough-toothed 
dolphin  [Steno  bredanensis),  Fraser's 
dolphin  [Lagenodelphis  hosei),  right- 
whale  dolphin  [Lissodelphis  spp.), 
Lagenorhynchus  spp.,  Cephalorhynchus 
spp.,  bottlenose  dolphin  [Tursiops 
tnincatus),  common  dolphin  (Delpbinus 
delphis),  Ball's  porpoise  [Phocoenoides 
dalli),  melon-headed  whale 
[Peponocephala  spp.).  beaked  whales 
[Berardius  spp.,  Hyperoodon  spp., 
Mesoplodon  spp.,  Cuvier's  beaked 
whale  [Ziphius  cavirostris),  Shepard's 
beaked  whale  [Tasmacetus  sbepherdi), 
Longman's  beaked  whale  [Indopacetus 
pacificus),  killer  whale  [Orcinus  orca), 
false  killer  whale  [Pseudorca 
crassidens),  pygmy  killer  whale  [Feresa 
attenuata),  sperm  whale  [Physeter 
macrocephalus,  Kogia  spp.),  and  pilot 
whale  [Globicephala  spp.). . 

Potentially  affected  pinnipeds 
include:  8  phocid  (true  seal)  species 
including,  the  Hawaiian  and 
Mediterranean  monk  seals  [Monacbus 
spp.),  harbor  seals  [Phoca  spp),  and 
elephant  seals  [Mirounga  spp.);  8 
species  of  fur  seeds  [Arctocepbalus  spp., 
Callorhinus  ursinus);  and  5  species  of 
sea  lions,  including  the  Steller  sea  lion 
[Eumetopias  jubatus)  and  California  sea 
lion  [Zalophus  calif omianus). 

A  description  of  affected  marine 
mammal  species  and  the  criteria  used  to 
determine  those  species  that  have  the 
potential  for  taking  by  harassment  are 
provided  and  explained  in  detail  in  the 
Navy  application  and  DEIS  and  need 
not  be  repeated  here. 

Impacts  to  Marine  Mammals 

The  analysis  of  potential  impacts  on 
marine  mammals  was  developed  by  the 
Navy  based  on  the  results  of  a  literature 
review,  the  Navy's  LF  Sound  Scientific 
Research  Program  (LFS  SRP),  and  a 
complex,  comprehensive  program  of 
underwater  acoustical  modeling.  To 
assess  potential  impact  of  the  SURTASS 
LFA  sonar  source  on  marine  mammals 
operating  at  a  given  site,  it  was 
necessary  for  the  Navy  to  predict  the 
sound  field  that  a  given  marine  mammal 
species  could  be  exposed  to  over  time. 
This  is  a  multi-part  process  involving 
(1)  the  ability  to  measure  or  estimate  an 
animal's  location  in  space  and  time,  (2) 
the  ability  to  measiu^  or  estimate  the 
three-dimensional  sound  field  at  these  - 


times  and  locations,  (3)  the  integration 
of  these  two  data  sets  to  estimate  the 
total  acoustic  exposure  for  each  animal 
in  the  modeled  population,  (4) 
converting  the  resultant  ciunulative 
exposures  for  a  modeled  population  into 
an  estimate  of  the  risk  from  a  prolonged 
disruption  of  a  biologically  important 
behavior,  and  (5)  converting  these 
estimates  of  behavioral  risk  into  an 
assessment  of  risk  in  terms  of  the  level 
of  potential  biological  removal. 

Next,  a  relationship  for  converting  the 
resultant  cumulative  exposures  for  a 
modeled  population  into  an  estimate  of 
the  risk  to  the  entire  population  of  a 
prolonged  disruption  of  a  biologically 
important  behavior  and  of  injury  was 
developed.  This  process  assessed  risk  in 
relation  to  received  level  (RL)  and 
repeated  exposure.  The  resultant  "risk 
continuum"  is  based  on  the  assimiption 
that  the  threshold  of  risk  is  variable  and 
occurs  over  a  range  of  conditions  rather 
than  at  a  single  threshold. 

Taken  together,  the  LFS  SRP  results, 
the  acoustical  modeling,  and  the  risk 
assessment,  provide  an  estimate  of 
potential  environmental  impacts  to 
marine  mammals. 

The  acoustical  modeling  process  was 
accomplished  using  the  Navy's  standard 
acoustical  performance  prediction 
transmission  loss  model-Parabolic 
Equation  (PE)  version  3.4.  The  results  of 
this  model  are  the  primary  input  to  the 
Acoustic  Integration  Model  (AIM).  AIM 
was  used  to  estimate  mammal  sound 
exposures  and  essentially  integrates 
simulated  movements  (including  dive 
patterns)  of  marine  mammals,  a 
schedule  of  SURTASS  LFA  sonar 
transmissions,  and  the  predicted  sound 
field  for  each  transmission  to  estimate 
acoustic  exposure  during  a  hypothetical 
SURTASS  LFA  sonar  operation. 
Description  of  the  PE  and  AIM  models, 
including  AIM  input  parameters  for 
animeil  movement,  diving  behavior,  and 
marine  mammal  distribution, 
abundance,  and  density  are  described  in 
detail  in  the  Navy  application  and  the 
DEIS  and  are  not  discussed  further  in 
this  document. 

Using  the  AIM  model,  the  Navy 
developed  31  acoustic  modeling 
scenarios  for  the  major  ocean  regions 
(which  are  described  in  the  application 
and  DEIS).  Locations  were  carefully 
selected  to  represent  reasonable  "worst 
case"  scenarios  for  each  of  the  three 
major  ocean  acoustic  regimes  where 
SURtASS  LFA  sonar  would  be 
employed.  These  acoustic  regimes  were 
(1)  deep-water  convergence  propagation 
zone.  (2)  near  surface  duct  propagation 
zone,  and  (3)  shallow  water  bottom 
interaction  propagation  zone.  These 
scenarios  represent  the  condition  under 
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which,  on  average,  the  greatest  number 
of  animals  could  be  exposed  to  the 
greatest  niunber  of  pings  at  the  highest 
RLs  and  were  considered  the  most 
severe  conditions  that  could  be 
expected  from  operation  of  the 
SURTASS  LEA  sonar  system.  Thus,  if 
SURTASS  LFA  sonar  operations  were 
conducted  in  an  area  that  was  not 
acoustically  modeled,  the  potential 
effects  would  almost  certainly  be  less 
than  those  obtained  from  the  most 
similar  scenario  in  the  analysis. 

Risk  Analysis 

The  Navy  interprets  the  results  of  the 
LPS  SRP  to  justify  use  of  unlimited 
exposure  diuing  a  mission  to  120  dB  as 
the  lowest  value  for  risk.  Below  this 
level,  there  is  no  risk  of  prolonged 
biologically  significant  responses  from 
marine  mammals.  It  is  important  to  note 
that  risk  varies  with  both  level  and 
niunber  of  exposures. 

The  Navy  calculated  the  risks  for  take 
by  injury  based  on  criteria  of  180  dB  RL, 
which  is  a  conservative  value  for  the 
onset  of  a  minor  temporary  threshold 
(TTS)  shift  in  hearing  (see  Ridgway  et 
al.  (1997)).  Ridgway  et  al.'s  (1997) 
measurement  at  one  second  duration 
implies  that  the  TTS  threshold  for  a 
idtV-second  signal  lies  between  182  and 
172  dB,  depending  upon  the  formula 
used.  The  Navy  believes  that  the  180- 
dB  single  ping  criterion  can  be 
considered  conservative.  However,  the 
RL  for  serious  injury  would  be  much 
higher,  and  the  marine  mammal  would 
have  to  be  much  closer  to  the  array  than 
the  2  km  (1.1  nm]  radius  aroimd  the 
vertical  array  delineating  the  180  dB 
soimd  field.  With  three  levels  of 
mitigation  monitoring  for  marine 
mammals  (described  later  in  this 
dociunent),  it  is  unlikely  that  any 
marine  mammal  would  get  that  close 
before  either  ttuning  away  from  the 
aimoyance,  or  being  detected  and  the 
SURTASS  LFA  sonar  shut  down  (see 
Mitigation).  However,  because  the 
probability  is  not  zero,  the  Navy  has 
included  this  scenario  in  its 
authorization  request. 

Mitigation  and  Monitoring 

SURTASS  LFA  sonar  operations 
would  be  conducted  to  ensure  that  the 
soimd  field  does  not  exceed  180  dB  re 
1  ^Panra  (i-e.,  the  zone  of  potential 
injiuy  for  marine  mammals)  within  22 
kin  (12  nm)  of  any  coastline,  nor  in 
offshore  biologically  important  areas 
that  are  outside  the  22  km  (12  nm)  zone 
during  the  biologically  important 
season(s)  for  that  particular  area. 

SURTASS  LFA  sonar  operators  would 
estimate  soimd  pressiue  levels  prior  to 
and  during  operations  to  provide  the 


information  necessary  to  modify 
operations,  including  delay  or 
suspension  of  transmissions,  in  order 
not  to  exceed  the  sound  field  criteria. 
Please  refer  to  the  Navy's  application  for 
the  criteria  used  to  determine 
biologically  important  areas. 

In  order  to  minimize  risks  to 
potentially  affected  marine  mammals 
that  may  be  present  in  waters 
surrounding  SURTASS  LFA  sonar,  the 
Navy  will:  (1)  Conduct  visual 
monitoring  from  the  ship's  bridge 
during  daylight  hours,  (2)  use  passive 
(LF)  SURTASS  LFA  sonar  to  listen  for 
vocalizing  marine  mammals;  and  (3)  use 
high  frequency  (HF)  active  sonar  (i.e., 
commercial  fish  finder)  to  monitor/ 
locate/track  marine  manunals  in  relation 
to  the  SURTASS  LFA  sonar  vessel  and 
the  sound  field  produced  by  the 
SURTASS  LFA  sonar  source  array. 

Through  observation,  acoustic 
tracking  and  establishment  of  shut- 
down criteria,  the  Navy  will  ensure  that 
no  marine  mammals  approach  the 
SURTASS  LFA  sonar  source  close 
enough  to  be  subjected  to  potentially 
harmful  sound  levels  (inside  the  180  dB 
re  1  ^Pams  sound  field;  approximately  2 
km  (1.1  nm)  from  the  soiuce).  The  Navy 
estimates  that  the  probability  of 
detecting  a  marine  mammal  within  the 
180  dB  sound  field  of  the  source  array 
by  at  least  one  of  these  monitoring 
methods  is  estimated  to  be  between  70 
and  99  percent.  However,  nominally,  an 
effectiveness  of  80  percent  is  used  in  the 
take  calculations.  This  assiimption 
incorporates  the  70  percent 
effectiveness  of  the  HF  sonar,  and  an 
additional  conservative  5-  percent 
contribution  each  for  visual  and  passive 
monitoring.  In  general,  small,  solitary 
marine  mammals  would  be  the  most 
difficult  to  detect,  while  large  whales 
and  dolphin  schools  would  be  much 
easier  to  detect. 

Reporting 

During  routine  operations  of 
SURTASS  LFA  sonar,  technical  and 
environmental  data  would  be  collected 
and  recorded.  These  would  include  data 
bom  visual  and  acoustic  monitoring, 
ocean  environmental  measiuements, 
and  technical  operationeil  inputs.  This 
information  would  become  part  of  the 
data  required  from  the  Long  Term 
Monitoring  (LTM)  Program. 

Research 

The  Navy  proposes  to  provide  a  LTM 
program  to  conduct  annual  assessments 
of  the  potential  cumulative  impact  of 
SURTASS  LFA  sonar  operations  on  the 
marine  environment,  provide  the 
necessary  reporting  to  increase 
knowledge  of  the  species,  and  to 


coordinate  research  opportunities  and 
activities.  This  would  include 
ciunidative  impact  analyses  of  the 
annually  tabulated  injuries  (if  any)  and 
harassments  over  the  next  5  years. 

While  research  conducted  to  date  is 
sufficient  to  assess  impacts  on  marine 
mammals,  it  is  prudent  to  continue 
research  over  the  course  of  the  first  5 
years  of  the  Navy's  operations  of 
SURTASS  LFA  sonar. 

The  purpose  of  the  LTM  program 
would  be  to  continue  scientific  data 
collection  once  SURTASS  LFA  sonar  is 
deployed. 

Conclusions 

Based  on  the  scientific  analyses 
detailed  in  the  Navy  application  and 
further  supported  by  the  DEIS  for 
SURTASS  LFA  sonar  operations,  the 
Navy  concludes  that  the  incidental 
taking  of  marine  mammals  resulting 
from  SURTASS  LFA  sonar  operations 
would  be  small  and  have  no  more  than 
a  negligible  impact  on  the  affected 
marine  mammal  stocks  or  habitats.  This 
cqnclusion  is  particularly  supported  by 
the  proposed  mitigation  measures  that 
woiild  be  implemented  for  all  SURTASS 
LFA  sonar  operations  and  the  proposed 
LTM  program.  The  former  includes 
geographic  restrictions,  monitoring  and 
reporting  that  would  result  in  increased 
knowledge  of  marine  mammal  species. 
The  latter  offers  means  of  learning  of, 
encouraging,  and  coordinating  research 
opportunities,  plans,  and  activities 
relating  to  reducing  the  incidental 
taking  of  marine  manunals  from 
anthropogenic  imderwater  sound,  and 
evaluating  the  possible  long-term  effects 
from  exposing  marine  mammals  to 
anthropogenic  underwater  sound. 

Information  Solicited 

NMFS  requests  interested  persons  to 
submit  comments,  information,  and 
suggestions  concerning  the  Navy's 
request  for  a  single  LOA  valid  for 
SURTASS  LFA  sonar  operations  in  all 
10  biogeographic  regions,  and  the 
structure  and  content  of  the  regulations 
to  allow  takings  by  LFA  sonar 
operations.  NMFS  would  propose  a 
single  set  of  regidations,  effective  for  a 
period  of  time  up  to  5  years,  that  wotdd 
govern  incidental  takings  for  LFA  sonar 
operations.  All  commenters  are 
requested  to  review  the  DEIS  and/or  the 
application  prior  to  submitting 
comments  and,  because  of  its  brevity, 
not  submit  comments  solely  on  this 
Federal  Register  document. 

NMFS  is  also  requesting  comment  on 
an  alternative  proposal  to  issue  annual 
LOAs  to  each  vessel  as  it  becomes 
operational.  Based  upon  applications  for 
annual  LOAs,  individual  vessel  LOAs 
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may  specify  which  of  the  10  operating 
areas  were  scheduled  for  the  upcoming 
year.  For  security  reasons,  locations  and 
times  for  certain  operations  may  be 
classified  and  not  provided  to  the 
public. 

If  NMFS  proposes  regulations 
governing  the  taking,  interested  parties 


will  be  provided  a  45-day  comment 
period  on  the  content  of  the  proposed 
rule. 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 


Dated:  October  15.  1999. 
Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  99-27579  Filed  10-21-99:  8:45  am) 
BILIJNQ  CODE  351fr-22-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  ckx:uments  other  than  mles  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Offlca  of  Outraach 

Notic*  of  Intent  To  Seek  Approval  To 
Conduct  an  Information  Collection 

agency:  Office  of  Outreach,  USDA. 
ACTION:  Notice  and  request  for 
comments. 

summary:  In  accordance  with  the 

Paperwork  Reduction  Act  of  1995  (Pub. 

L.  104-13)  and  Office  of  Management 

and  Budget  (0MB)  regulations  at  5  CFR 

Part  1320  (60  FR  44978.  August  29, 

1995),  this  notice  announces  the  Office 

of  Outreach's  intention  to  request 

approval  for  a  new  information 

collection,  the  USDA  Minority  Farm 

Register. 

DATES:  Comments  on  this  notice  must  be 

received  by  December  27,  1999  to  be 

assured  of  consideration. 

FOR  FURTHER  INFORMATION  CONTACT: 

Contact  Charles  Whitaker,  Office  of 

Outreach,  542-A  Jamie  Whitten  Federal 

Building,  Washington,  DC  20250,  (202) 

720-6350. 

SUPPLEMENTARY  INFORMATION: 

Title:  USDA  Minority  Farm  Register. 

Type  of  Request:  Intent  to  seek 
approval  to  conduct  an  information 
collection. 

Abstact:  The  purpose  of  this 
information  collection  is  to  create  a 
Minority  Farm  Register  which  is  a 
voluntary  register  of  minority  land 
owners  that  documents  the  amoimt  of 
farmland  owned  by  minorities.  The 
Minority  Farm  Register  will  establish  a 
baseline  for  the  amount  of  farmland 
owned  by  minority  land  owners  in  order 
to  help  the  USDA  set  goals  to  halt  the 
reduction  in  minority-owned  farm  land, 
monitor  the  loss  of  minority-owned 
farms,  and  locate  minority  farmers  for 
the  purpose  of  informing  them  of  USDA 
and  other  programs  that  may  benefit 
them.  The  concept  was  generated  by 
Reconunendation  #28  of  the  Report  of 
the  Civil  Rights  Action  Team  to  the 


Secretary  of  Agriculture  entitled  Civil 
Rights  at  the  United  States  Department 
of  Agricultme,  dated  February  1997. 
The  Minority  Farm  Register  will  be 
administered  by  the  Office  of  Outreach. 
A  specific  register  sign-up  form  will  be 
issued  in  Spanish  and  English. 
Informational  registration  material  will 
be  distributed  to  Community  Based 
Organizations,  educational  institutions, 
and  government  agencies  assisting 
minorities  with  land  retention  and 
acquisition  and  will  be  distributed  on 
the  Internet  to  ensure  the  program  is 
widely  publicized  and  accessible  to  all. 
The  Office  of  Outreach  is  requesting  a 
3  year  approval. 

Estimate  of  Burden:  Public  reporting 
biu'den  for  this  collection  of  information 
is  estimated  to  average  5  minutes  per     • 
response. 

Respondents:  Individuals  or 
households. 

Estimated  Numtter  of  Respondents: 
54,000. 

Estimated  Total  Annual  Burden  on 
Respondents:  4,500  hours. 

Copies  of  this  information  collection 
and  related  instructions  can  be  obtained 
without  charge  from  Charles  Whitaker  at 
(202) 720-6350. 

Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  ofinformation 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  infcwmation 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  such  as 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
Charles  Whitaker,  Office  of  Outreach, 
U.S.  Department  of  Agriculture,  542-A 
Jamie  Whitten  Federal  Building, 
Washington,  DC  20250. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 


Signed  at  Washington,  DC.  September  15, 
1999. 

Sharron  L.  Harris, 
Acting  Director,  Office  of  Outreach. 
[FR  Doc.  99-27658  Filed  10-21-99;  8:45  am) 
BILLING  CODE  3410-20-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Oregon  Coast  Provincial  Advisory 
Committee  Meeting 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Oregon  Coast  Provincial 
Advisory  Conmiittee  (PAC)  will  meet  on 
November  4,  1999,  at  the  Bureau  of 
Land  Management,  1717  Fabry  Road 
(SE),  Salem,  Oregon.  The  meeting  will 
begin  at  9:00  a.m.  and  continue  until 
3:30  pjn.  Agenda  items  to  be  covered 
include:  (1)  Information  sharing  among 
PAC  Members,  and  (2)  National  Forest 
System  Land  and  Resource  Management 
Planning;  Proposed  Rule.  Committee 
meetings  are  open  to  the  public.  One  30- 
minute  open  public  forum  is  scheduled 
for  10:00  a.m.  Interested  citizens  are 
encouraged  to  attend.  The  committee 
welcomes  the  public's  written 
comments  on  committee  business  at  any 
time. 

FOR  FURTHER  INFORMATION  CONTACT:  Joni 
Quamstrom,  Public  Affairs  Specialist, 
Siuslaw  National  Forest  (541-750- 
7075),  or  write  to  the  Acting  Forest 
Supervisor,  Siuslaw  National  Forest, 
P.O.  Box  1148,  Corvallis,  Oregon  97339. 

Dated:  October  15, 1999. 
Jose  L.  Linares, 

Acting  Forest  Supervisor. 

(FR  Doc.  99-27590  Filed  10-21-99;  8:45  am] 

BtLLJNG  CODE  3410-11-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Deletion 
and  Suspension  of  Effective  Date  of 
Addition 

AGENCY:  Comnaittee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 
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action:  Proposed  deletion  and 
suspension  of  effective  date  of  addition 
to  prociirement  list. 

SUMMARY:  The  Committee  has  received  a 
proposal  to  delete  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities  and  to 
suspend  the  effective  date  of  the 
addition  of  the  service  to  the 
Procurement  List. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  November  22, 1999. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Milkman  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
action. 

The  service  was  added  to  the 
Procurement  List  by  notice  published  in 
the  September  24, 1999,  Federal 
Register  (64  FR  51734).  Pending  a 
decision  on  this  deletion  proposal,  the 
effective  date  of  the  addition  (October 
25, 1999)  is  suspended. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  deleted 
from  the  Procurement  List. 

The  following  service  has  been 
proposed  for  deletion  from  the 
Procurement  List: 

Full  Food  and  Dining  Facility  Attendant,  Fort 
Polk,  Louisiana 

Beverly  L.  Milkman, 

Executive  Director. 

[FRDoc.  99-27661  Filed  10-21-99;  8:45  am] 

NLUNQ  CODE  63S3-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Ptirchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to  and 

deletions  from  Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procittement  List 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  to  delete  commodities  previously 
furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
before:  November  22.  1999. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  Mdll  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  m 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  imderlying  the  certification 


on  which  they  are  providing  additional 
information. 

The  following  services  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 

Base  Supply  Center,  Detroit  Arsenal,  Warren, 
Michigan 
NfPA:  Associated  Industries  for  the  Blind. 
Milwaukee.  Wisconsin 
Base  Supply  Center.  Pope  Air  Force  Base, 
North  Carolina 
NPA:  Lions  Club  Industries,  Inc..  Durham, 
North  Carolina 
Base  Supply  Center  and  Operation  of 
Individual  Equipment  Element  Store, 
Grand  Forits  Air  Force  Base,  North 
Dakota 
NPA:  Envision,  Inc.,  Wichita.  Kansas 
Grounds  Maintenance,  Southern  Maryland 
District  Courthouse,  6500  Cherrywood 
Lane,  Greenbelt.  Maryland 
NPA:  The  Arc  of  Montgomery  County,  Inc., 
Rockville,  Maryland 

Janitorial /Grounds  Maintenance 

Evo  DeConcini  Federal  Courthouse,  405  West 
Congress  Street,  Tucson,  Arizona 
NpA:  Tetra  Corporation,  Tucson.  Arizona 
Operation  of  Individual  Equipment  Element 
Store.  Lackland  Air  Force  Base.  Texas 
NPA:  San  Antonio  Lighthouse,  San 
Antonio,  Texas 
Operation  of  Individual  Equipment  Element 
Store  and  Hazardous  Material  Pharmacy, 
Fairchild  Air  Force  Base,  Washington 
NPA:  Envision,  Inc..  Wichita.  Kansas 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1 .  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  deletion  from  the 
Procurement  List. 

The  following  commodities  have  been 
proposed  for  deletion  from  the 
Procurement  List: 

MaHcer,  Tube  Type,  Broad  Tip 

7520-01-424-4855 
7520-01-424-4880 
7520-01-424-4849 
7520-01-424^870 

Meal  Kits 

8970-01-E59-0239C 
8970-01-E59-0240C 
8970-01-E59-0241C 
8970-01-E59-0242C 
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(100%  of  the  requirement  of  the  Kansas 
National  Guard] 

Meal  Kits 

8970-01-E59-0239C 
8970-O1-E59-O240C 
8970-01-E59-0241C 
8970-01-E59-0242C 

(100%  of  the  requirement  of  the  USPFO  for 
Louisiana,  New  Orleans,  Louisiana) 

Meal  Kits 

8970-O1-E59-0239C 
897O-01-E5&-O240C 
8970-01-E59-O241C 
8970-01-E59-O242C 
(100%  of  the  requirement  of  the  Oklahoma 

Army  National  Guard] 
Bereriy  L.  Milkman, 
Executive  Director. 

(FR  Doc.  99-27862  Filed  10-21-99;  8:45  am] 
BHJJNQ  COOe  SWS-OI-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

ProcuranMfit  Ust;  Additions  and 


AQENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  and  deletion  firom 

the  Pnxnirement  List. 

summary:  This  action  adds  to  the 
Proairement  List  a  commodity  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  deletes  from  the  Prociu'ement  List  a 
commodity  previously  furnished  by 
such  agencies. 

EFFECTIVE  DATE:  November  22, 1999. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  July 
23,  and  September  3,  and  10, 1999,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (64  FR  39968, 48345 
and  49147)  of  proposed  additions  to  and 
deletion  from  the  Procurement  List: 

Additions  • 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
die  commodity  and  services  and  impact 
of  the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  commodity  and 
services  listed  below  are  suitable  for 


procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4.^ 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  reqiiirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  conunodity  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  4&-48c)  in 
connection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Pnxnirement  List. 

Accordingly,  the  following 
commodity  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodity 

Portfolio,  Canvas,  Imprintable 
8105-O0-NIB-1079 

Services 

Administrative  Services 
National  Advocacy  Center,  1620  Pendleton 
Street,  Columbia,  South  Carolina 

Furniture  Rehabilitation 

GSA  National  Furniture  Center,  Arlington, 

Virginia 
(50%  of  the  Government  requirement) 

Janitorial/Custodial 

Naval  Reserve  Center,  Fort  Harrison,  South 
Avenue,  Helena,  Montana 

Mailmom  Operation 

U.S.  Army  Space  and  Missile  Defense 
Command  (SMDC),  106  Wynn  Drive, 
Huntsville,  Alabama 

Switchboard  Operation 

Ellsworth  Air  Force  Base,  South  Dakota 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Deletion 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  may  not  result  in  any 
additional  reporting,  recordkeeping  or 


other  compliance  requirements  for  small 
entities. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  future  contractors 
for  the  commodity. 

3.  The  action  may  result  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  deleted 
from  the  Procurement  List. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodity  listed 
below  is  no  longer  suitable  for 
procvu^ment  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

Accordingly,  the  following 
commodity  is  hereby  deleted  from  the ' 
Procurement  List: 

Ckise,  Medical,  Instrument  and  Supply  Set 

6545-00-912-9890 

Beverly  L.  Milkman, 

Executive  Director 

[FR  Doc.  99-27663  Filed  10-21-99;  8:45  am] 

HUMQ  C006S3S9-01-P 


DEPARTMEMT  OF  COMMERCE 
International  Trad*  Administration 

[A-688-8241 

Certain  Corrosion-Rasistant  Caiton 
Steel  Flat  Products  fHmn  Japan:  Rnal 
Results  of  Ctianged  Circumstances 
Antidumping  Duty  Review,  and 
Revocation  in  Part  of  Antidumping 
Duty  Order 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
changed  circiunstances  antidumping 
duty  review,  and  revocation  in  part  of 
antidumping  duty  order. 

summary:  On  September  7. 1999,  the 
Department  of  Commerce  (the 
Department)  published  a  notice  of 
initiation  of  a  changed  circumstances 
antidimiping  review  and  preliminary 
results  of  review  with  intent  to  revoke, 
in  part,  the  antidumping  duty  order  on 
certain  corrosion-resistant  carbon  steel 
flat  products  from  Japan.  We  are  now 
revoking  this  order  in  part,  with  regard 
to  two  products:  (1)  Steel  coil  with  an 
aluminum  alloy  lining,  and  (2)  steel  soil 
with  a  polytetrafluorethylene  (PTFE)/ 
lead-based  lining,  as  described  in  the 
"Scope"  section  of  this  notice,  based  on 
the  fact  that  domestic  parties  have 
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expressed  no  further  interest  in  the 

relief  provided  by  the  order  with  respect 

to  the  importation  or  sale  of  this  steel 

coil  lined  with  an  aluminum  alloy  or 

with  a  PTFE/lead-based  lining,  as  so 

described. 

EFFECTIVE  DATE:  October  22,  1999. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  of  the  amendments  made  to  the 
Act  by  the  Uruguay  Round  Agreements 
Act.  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  at  19  CFR  part  351  (1999). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  Ellerman  or  Maureen  Flannery, 
AD/CVD  Enforcement,  Office  7,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NfW,  Washington,  DC  20230; 
telephone  (202) 482-4106  or  (202) 482- 
3020,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  27, 1999,  Taiho 
Corporation  of  America  (Taiho  America) 
requested  that  the  Department  revoke  in 
part  the  antidumping  duty  order  on 
certain  corrosion-resistant  carbon  steel 
flat  products  from  Japan  with  respect  to 
steel  coil  with  an  aluminum  alloy  lining 
and  steel  coil  with  a  PTFE/lead-based 
lining,  used  in  the  manufacture  of  plain 
sleeve  bushings.  Taiho  America  stated 
in  its  request  that  it  had  contacted  the 
counsel  for  petitioners  and  they 
expressed  no  objection  to  the  changed 
circimistances  request  and  further  stated 
that  they  had  no  interest  in  the 
merchandise.  (See  Request  for  Changed 
Circumstances  Review  from  Taiho 
Corporation  of  America;  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  from  Japan,  August  27, 1999, 
[Request  for  Changed  Circumstance 
Review]).  The  following  domestic 
producers  of  corrosion-resistant  steel 
products  also  filed  a  statement  on 
August  27, 1999:  Bethlehem  Steel 
Corporation;  Ispat  Inland  Steel;  LTV 
Steel  Company,  Inc.;  National  Steel 
Corporation;  and  U.S.  Steel  Group,  a 
unit  of  USX  Corporation.  In  this 
statement,  domestic  producers 
expressed  no  objection  to  the  initiation 
of  the  changed  circimistances  review, 
nor  any  interest  in  the  importation  or 
sale  of  steel  from  Japan  with  respect  to 
the  products  described  in  the  request 
submitted  by  Taiho  America.  (See  Letter 
from  Skadden,  Arps,  Slate,  Meagher  & 


Flom,  LLP;  Certain  Corrosion-Resistant 
Carbon  Steel  Flat  Products  from  Japan: 
Changed  Circumstances  Review,  August 
27, 1999.) 

We  preliminarily  determined  that  the 
petitioner's  affirmative  statement  of  no 
interest  constituted  changed 
circumstances  sufficient  to  warrant  a 
review  and  partial  revocation  of  the 
order.  Consequently,  on  September  7, 
1999,  the  Department  published  a  notice 
of  initiation  and  preliminary  results  of 
changed  circumstance  antidumping 
duty  review  with  an  intent  to  revoke  the 
order,  in  part  (64  FR  48579). 

The  merchandise  imder  review  is 
currently  classifiable  under  subheading 
7212.50.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  oiu-  written  description  of  the 
scope  is  dispositive. 

Scope  of  Changed  Circumstances 
Review 

The  merchandise  covered  by  the 
antidumping  duty  order  is  certain 
corrosion-resistant  carbon  steel  flat 
products  from  Japan.  This  changed 
circumstances  review  covers:  (1)  Carbon 
steel  flat  products  measuring^l.84  mm 
in  thickness  and  43.6  mm  or  16.1  mm 
in  width  consisting  of  carbon  steel  coil 
(SAE  1008)  clad  with  an  aliuninum 
alloy  that  is  balance  aluminum,  20% 
tin,  1%  copper,  0.3%  silicon,  0.15% 
nickel,  less  than  1%  other  materials  and 
meeting  the  requirements  of  SAE 
standard  783  for  Bearing  and  Bushing 
Alloys;  and  (2)  carbon  steel  flat  products 
measuring  0.97  mm  in  thickness  and  20 
mm  in  width  consisting  of  carbon  steel 
coil  (SAE  1008)  with  a  two-layer  lining, 
the  first  layer  consisting  of  a  copper- 
lead  alloy  powder  that  is  balance 
copper,  9%  to  11%  tin,  9%  to  11%  lead, 
less  than  1%  zinc,  less  than  1%  other 
materials  and  meeting  the  requfrements 
of  SAE  standard  792  for  Bearing  and 
Bushing  Alloys,  the  second  layer 
consisting  of  45%  to  55%  lead,  38%  to 
50%  PTFE,  3%  to  5%  molybdenum 
disulfide  and  less  than  2%  other 
materials.  ■ 

Comments 

Comment:  In  the  preliminary 
determination  we  provided  parties  the 
opportunity  to  comment.  We  received 
one  comment  from  domestic  producers. 
Domestic  producers  claim  that  the 
Department's  description  of  the 
merchandise  to  be  excluded  from  the 


I  The  Department  described  the  products  covered 
by  this  review  incorrectly  in  one  section  of  its 
initiation  notice  of  September 7, 1999  (64  FR 
48579).  The  specifications  listed  in  this  notice  are 
the  specifications  of  the  products  under  review. 


order  in  the  substantive  portion  of  its 
preliminary  results  differed  in  several 
important  respects  from  the  description 
of  the  merchandise  in  Taiho  America's 
August  26,  1999  Request  for  Changed 
Circumstances  Review.  The  domestic 
producers  claim  that  their  statement  of 
no  interest  was  based  on  the  description 
of  the  products  in  Taiho  America's 
request,  and  argue  that  the  final  results 
should  specifically  cover  only  those 
products  as  detailed  in  this  document. 

Department's  Position:  We  agree  with 
the  domestic  producers.  The  products 
for  which  we  are  revoking  the 
antidumping  duty  order,  which  we 
describe  above,  are  exactly  those 
described  in  Taiho  America's  Requefst 
for  Changed  Circumstances  Review  of 
August  27,  1999. 

Final  Results  of  Review  and  Partial 
Revocation  of  the  Antidumping  Duty 
Order 

The  affirmative  statement  of  no 
interest  by  the  petitioner  concemiii^  the 
steel  coil  with  an  aluminimi  alloy  lining 
and  the  steel  coil  with  a  PTFE/lead- 
based  lining  and  the  fact  that  no 
interested  parties  objected  to  or 
otherwise  commented  on  our 
preliminary  results  of  review,  except  as 
noted  above,  constitutes  changed 
circumstances  sufficient  to  warrant 
partial  revocation  of  the  order. 
Therefore,  the  Department  is  partially 
revoking  the  order  on  certain  corrosion- 
resistant  carbon  steel  flat  products  in 
reference  to  the  two  types  of  products 
described  above,  in  accordance  with 
sections  751(b)  and  (d)  and  782(h)  of  the 
Act  and  19  CFR  351.222(g)(i).  This 
partial  revocation  applies  to  all 
unliquidated  entries  of  the  above- 
described  merchandise  not  subject  to 
final  results  of  administrative  review  as 
of  the  date  of  publication  in  the  Federal 
Register  of  these  final  results  of  changed 
cfrcimistances  review. 

The  Department  will  instruct  the 
Customs  Service  (Customs)  to  proceed 
with  liquidation,  without  regard  to 
antidumping  duties,  of  all  unliquidated 
entries  of  steel  coil  with  an  aluminum 
alloy  lining  and  steel  coil  with  a  PTFE/ 
lead-based  lining,  as  specifically 
described  in  the  "Scope  of  Review" 
section  above,  and  entered,  or 
withdrawn  from  the  warehouse,  for 
consumption  on  or  after  August  1,  1997. 
i.e.,  all  unliquidated  entries  of  this 
merchandise  not  subject  to  final  results 
of  administrative  review  as  of  the  date 
of  publication  in  the  Federal  Register  of 
these  final  results  of  changed 
circumstances  review.  The  Department 
will  further  instruct  Customs  to  refund 
with  interest  any  estimated  duties 
collected  with  respect  to  uinliquidated 
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entries  of  steel  coil  with  an  aluminum 
alloy  lining  and  steel  coil  with  a  PTFE/ 
lead-based  lining  entered  or  withdrawn 
from  the  warehouse  for  consumption  on 
or  after  the  publication  date  of  the  final 
results  of  this  changed  circumstances 
review,  in  accordance  with  section  778 
of  the  Act. 

This  notice  also  serves  as  a  final 
reminder  to  parties  subject  to 
administrative  protection  orders  (APOs) 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.34(d)(1997).  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  terms  of  an 
APO  is  a  sanctionable  violation. 

This  changed  circumstances  review, 
partial  revocation  of  the  antidumping 
duty  order,  and  notice  are  in  accordance 
with  sections  751(b]  and  (d)  and  782(h) 
of  the  Act  and  sections  351.216, 
351.221(c)(3),  and  351.222(g)  of  the 
Department's  regulations. 

Dated:  October  14, 1999. 
Roberi  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  99-27687  Filed  10-21-99;  8:45  am) 

■UJNQ  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
Intamflftional  Trade  Administration 

[A-570-601] 

Praiiminary  Rasutts  of  Full  Sunset 
Review:  Tapered  Roller  Bearings  From 
the  People's  Republic  of  China 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

full  sunset  review:  tapered  roller 

bearings  from  the  People's  Republic  of 

China. 

SUMMARY:  On  April  1, 1999,  the 
Department  of  Commerce  ("the 
Department")  initiated  a  simset  review 
of  the  antidumping  duty  order  on 
tapered  roller  bearings  (64  FR  15727) 
pursuant  to  section  751(c)  of  the  Tariff 


Act  of  1930,  as  amended  ("the  Act").  On 
the  basis  of  a  notice  of  intent  to 
participate  and  adequate  substantive 
comments  filed  on  behalf  of  domestic 
and  respondent  interested  parties,  the 
Department  determined  to  conduct  a 
full  (240-day)  review.  As  a  result  of  this 
review,  the  Department  preliminarily 
finds  that  revocation  of  Uie  antidumping 
duty  order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dimiping 
at  the  levels  indicated  in  the 
Preliminary  Results  of  Review  section  of 
this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  B.  McCormick  or  Melissa  G. 
Skinner,  Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-1698  or  (202)  482- 
1560,  respectively. 
EFFECTIVE  DATE:  October  22, 1999. 

Statute  and  Regulations 

This  review  is  being  conducted 
pursuant  to  sections  751(c)  and  752  of 
the  Act.  The  Department's  procedures 
for  the  conduct  of  sunset  reviews  are  set 
forth  in  -Procedures  for  Conducting  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders,  63  FR  13516  (March  20, 1998) 
["Sunset  Regulations")  and  in  CFR  part 
351  (1999)  in  general.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98.3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin,  63  FR  18871 
(April  16, 1998)  {"Sunset  Policy 
Bulletin"). 

Scope 

The  merchandise  covered  by  this 
antidumping  duty  order  (52  FR  22667, 
June  15, 1987)  includes  tapered  roller 
bearings  ("TRBs")  and  parts  thereof, 
finished  and  unfinished,  from  the 
People's  Republic  of  China  ("PRC"); 
flange,  take  up  cartridge,  and  hanger 
units  incorporating  tapered  roller 
bearings;  and  tapered  roller  housings 
(except  pillow  blocks)  incorporating 
tapered  rollers,  with  or  without 


spindles,  whether  or  not  for  automotive 
use.  The  subject  merchandise  was 
originally  classified  imder  item  niunbers 
680.30,  680.39,  681.10.  692.32  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  ("TSUSA");  currently, 
according  to  the  U.S.  Customs  Service, 
they  are  classifiable  imder  item  numbers 
8482.20.00.10,  8482.20.00.20, 
8482.20.00.30,  8482.20.00.40, 
8482.20.00.50,  8482.20.00.60, 
8482.20.00.70.  8482.20.00.80, 
8482.91.00.50,  8482.99.15.00. 
8482.99.15.40,  8482.99.15.80, 
8483.20.40.80,  8483.20.80.80, 
8483.30.80.20,  8708.99.80.15  and 
8708.99.80.80  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS")  (see  June  8, 1999, 
Memorandum  to  File:  HTSUS  Niunbers 
for  Tapered  Roller  Bearings).  Although 
the  above  HTSUS  and  TSUSA 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  remaiiis  dispositive. 

In  the  ninth  administrative  review  (62 
FR  61276,  61289,  November  17,  1997), 
the  Department  clarified  the  scope  of 
the  order  when  it  added  two  additional 
HTSUS  numbers  (8708.99.90.15  and 
8708.99.80.80)  applicable  to  imports  of 
the  subject  merchandise  which 
previously  had  not  been  included  in  the 
order.  In  addition,  the  Department 
clarified  under  the  HTSUS  numbers  that 
should  correspond  to  subject 
merchandise  previously  classified  under 
TSUSA  item  number  692.32  in  the 
original  antidimiping  order.  We  note 
that  scope  rulings  are  made  on  an  order- 
wide  basis. 

History  of  the  Order 

In  the  original  investigation,  covering 
the  period  September  1, 1985  through 
August  31, 1986  (55  FR  6669,  February 
26, 1990),  the  Department  determined  a 
margin  of  0.97  for  Premier  Bearing  & 
Equipment,  Ltd.  ("Premier");  4.69 
percent  for  China  National  Machinery  & 
Equipment  Import  &  Export  Corporation 
("CMEC")  and  2.96  percent  for  "all 
others." 

There  have  been  ten  administrative 
reviews  for  the  subject  antidumping 
duty  order.  A  summary  of  these  reviews 
follows: 


Period  of  review  ("FOR") 

Citation 

(1) 

(2)  

6  Feb  1987-31  May  1988  „ 

1  June  1988-31  May  1989 

56  FR  66  (January  2,  1991). 
56  FR  66  (January  2,  1991). 

(3)  

2  May  1989-31  May  1990 

61  FR  29345  (June  10.  1996). 

1  Jur>e  1989-31  May  1990 

61  FR  29345  (June  10,  1996). 
61  FR  65527  (December  13,  1996). 
61  FR  65527  (December  13,  1996). 
61  FR  65527  (December  13,  1996). 

(4)  

1  June  1990-31  May  1991  

(5)  

1  June  1991-31  May  1992 

(6)  

1  June  1992-31  May  1993 „ 
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Review 

Period  of  review  ("POR") 

Citation 

(7)  

(8)  

(9)  

(10)  

1  June  1993-31  May  1994 

62  FR  6189  (February  11,  1997). 
62  FR  6173  (February  11.  1997). 

62  FR  61276  (November  17,  1997). 

63  FR  63842  (December  28,  1998). 

1  June  1994-31  May  1995 — 

1  June  1995-31  May  1996 ; ...„ 

1  June  1996-31  May  1997 

se  reviews 


Over  the  life  of  this  order  the 
Department  has  investigated  and/or 
reviewed  imports  from  21  different 
producers/exporters.  Although  all  21 
had,  at  some  point,  established  the  right 
to  a  separate  rate,  three  of  these 
companies  ceased  participation  in  the 
more  recent  reviews,  and  therefore,  are 
no  longer  entitled  to  a  separate  rate. 
Additionally,  the  order  was  revoked  in 
part  with  respect  to  subject  merchandise 
produced  by  Shanghai  General  Bearing 
Company,  Ltd.  (62  FR  6173,  February 
11, 1997). 

Background 

On  April  1, 1999,  the  Department 
initiated  a  simset  review  of  the 
antidumping  order  on  TRBs  from  the 
PRC  {64  FR  15727),  pursuant  to  section 
751(c)  of  the  Act.  The  Department 
received  a  Notice  of  Intent  to  Participate 
on  behalf  of  domestic  interested  parties, 
The  Timken  Company  ("Timken")  and 
The  Torrington  Company  ("Torrington") 
("domestic  interested  parties")  within 
the  applicable  deadline  (April  16, 1998) 
specified  in  section  351.218(d)(l)(i)  of 
the  Sunset  Regulations.  The  domestic 
interested  parties  each  claimed 
interested  party  status  under  section 
771(9)(C)  of  the  Act  as  a  U.S.  producer 
of  a  domestic  like  product.  On  May  3, 
1999,  Zheijiang  Machinery  Import  & 
Export  Corporation  ("Zheijiang 
Machinery");  Liaoning  Mec  Group,  Ltd. 
("Liaoning");  Luoyang  Bearing 
Corporation  (Group)  ("Luoyang"); 
Zheijiang  Changshan  Changhe  Bearing 
Co.,  Ltd.  ("ZCCBC");  Zheijiang 
Wanxiang  Group  ("Wanxiang");  China 
National  Machinery  Import  &  Export 
Corporation  ("CMC");  Xibei  Bearing 
Group  Import  &  Export  Co.,  Ltd. 
("Xibei");  and  Xiangyiang  Bearing 
Factory  ("Xiangyiang");  and  the  China 
TRB  Sunset  Coalition  ("China 
Coalition")  (collectively  "respondent 
interested  parties")  notified  the 
Department  that  they  intended  to 
participate  in  this  sunset  review.  CMC 
noted  that  it  is  a  different  and  distinct 
company  from  CMEC. 

We  received  complete  substantive 
responses  from  the  domestic  and 
respondent  interested  parties  on  May  3, 
1999.  In  response  to  a  request  bom 
respondent  interested  parties,  the 
Department,  pursuant  to  19  CFR 
351.302,  granted  an  extension  of  the 
deadline  for  filing  substantive 


responses,  and,  on  May  7, 1999,  the 
respondent  interested  parties  submitted 
supplemental  information  to  complete 
their  substantive  response. 

Timken  claims  that  it  was  a  petitioner 
in  the  original  investigation  and  a 
participant  in  the  ten  administrative 
reviews.  Torrington,  however,  did  not 
participate  in  the  original  investigation 
or  any  administrative  review.  The 
respondent  interested  parties  claimed 
interested  party  status  under  section 
771(9)(B)  of  the  Act,  as  foreign 
producers/exporters  of  the  subject 
merchandise.  As  an  association  of 
foreign  producers/exporters  of  subject 
merchandise,  the  Chhia  Coalition 
claimed  interested  party  status  under 
section  771(9)(A)  of  the  Act.  None  of  the 
above  respondent  interested  parties 
participated  in  the  original 
investigation.  However,  Zheijiang  and 
CMC  participated  in  the  seventh 
through  tenth  reviews;  Liaoning  and 
Luoyang  participated  in  the  thfrd 
through  tenth  reviews;  and  Wanxiang 
participated  in  the  ninth  and  tenth 
reviews.  ZCCBC  is  currently  the  subject 
of  a  new  shipper  review. 

On  May  12,  1999,  we  received 
rebuttal  comments  from  the  domestic 
and  respondent  interested  parties.  On 
May  24,  1999.  the  Department 
determined  to  conduct  an  expedited 
sunset  review  of  this  order  on  the  basis 
that  respondent  interested  parties 
accoimted  for  significantly  less  than  50 
percent  of  the  value  of  imports  over  the 
past  five  years.'  On  Jime  10, 1999, 
within  the  70-day  deadline  specified  in 
19  CFR  351.309(e)(ii),  respondent 
interested  parties  submitted  comments 
on  the  Department's  determination  to 
conduct  an  expedited  sunset  review.  On 
July  20, 1999,  we  notified  the 
International  Trade  Commission  that  we 
had  reconsidered  our  determination  of 
adequacy  and,  on  the  basis  of  complete 
substantive  responses  from  domestic 
and  respondent  interested  parties  to  the 
notice  of  initiation,  and  pursuant  to  19 
CFR  351.218(e)(l)(u)(A),  die  Departinent 
determined  to  conduct  a  full  (240-day) 
sunset  review  of  this  order. 

In  accordance  with  section 
751(c)(5)(C)(v)  of  the  Act,  die 


Department  may  treat  a  review  as 
extraordinarily  complicated  if  it  is  a 
review  of  a  transition  order  (i.e.,  an 
order  in  effect  on  January  1,  1995). 
Accordingly,  on  July  20,  1999,  the 
Department  determined  that  the  sunset 
review  of  the  antidumping  duty 
investigation  on  TRBs  bom  the  PRC  is 
extraordinarily  complicated,  and 
extended  the  time  limit  for  completion 
of  the  preliminary  resiUts  of  this  review 
imtil  not  later  than  October  18, 1999,  in 
accordance  with  section  751(c)(5)(B)  of 
the  Act.2 

Determination 

In  accordance  with  section  751(c)(1) 
of  the  Act,  the  Department  is  conducting 
this  review  to  determine  whether 
revocation  of  the  antidumping  order 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  dumping.  Section 
752(c)  of  the  Act  provides  that,  in 
making  this  determination,  the 
Department  shall  consider  the  weighted- 
average  dumping  margins  determined  in 
the  investigation  and  subsequent 
reviews  and  the  volume  of  imports  of 
the  subject  merchandise  for  the  period 
before  and  the  period  after  the  issuance 
of  the  antidumping  order,  and  shall 
provide  to  the  International  Trade 
Commission  ("the  Commission")  the 
magnitude  of  the  margin  of  dumping 
likely  to  prevail  if  the  order  is  revoked. 

The  Department's  preliminary 
determination  concerning  continuation 
or  recurrence  of  dumping  and  the 
magnitude  of  the  margin  are  discussed 
below.  In  addition,  the  domestic  and 
respondent  interested  parties'  comments 
with  respect  to  continuation  or 
recurrence  of  dumping  and  the 
magnitude  of  the  margin  are  addressed 
within  the  respective  sections  below. 

Continuation  or  Recurrence  of 
Dumping 

Drawing  on  the  guidance  provided  in 
the  legislative  history  accompanying  the 
Uruguay  Roimd  Agreements  Act 
("URAA"),  specifically  the  Statement  of 
Administrative  Action,  H.R.  Doc.  No. 
103-316.  vol.  1  (1994)  ("the  SAA"),  die 
House  Report,  H.R.  Rep.  No.  103-826, 
pt.l  (1994),  and  the  Senate  Report,  S. 
Rep.  No.  103-412  (1994),  die 


'  See  May  24, 1999,  Memorandum  for  Jeffrey  A. 
May.  Re:  Sunset  Review  of  Tapered  Roller  Bearings 
from  the  People's  Republic  of  China:  Adequacy  of 
Respondent  hiterested  Party  Response  to  the  Notice 
of  Initiation. 


-  See  Tapered  Roller  Bearings  from  the  Peoples 
Republic  of  China:  Extension  of  Time  Limit  for 
Preliminarv  Results  ofFive-Year  Review  (July  20, 
1999). 
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Department  issued  its  Sunset  Policy 
Bulletin  providing  guidance  on 
methodological  and  analytical  issues, 
including  the  bases  for  likelihood 
determinations.  In  its  Sunset  Policy 
Bulletin,  the  Department  indicated  that 
determinations  of  likelihood  will  be 
made  on  an  order-wide  basis  (see 
section  II.A.2).  In  addition,  the 
Department  indicated  that  normally  it 
will  determine  that  revocation  of  an 
antidumping  order  is  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
where  (a)  dumping  continued  at  any 
level  above  de  minimis  after  the 
issuance  of  the  order,  (b)  imports  of  the 
subject  merchandise  ceased  after  the 
issuance  of  the  order,  or  (c)  dumping 
was  eliminated  after  the  issuance  of  the 
order  and  import  volumes  for  the 
subject  merchandise  declined 
simificantly  (see  section  II.A.3). 

Domestic  interested  parties  argue  that 
revocation  of  the  antidumping  duty 
order  would  be  likely  to  lead  to 
continuation  or  recxirrence  of  dumping. 
With  respect  to  whether  dumping 
continued  at  any  level  above  de  minimis 
after  the  issuance  of  the  order,  domestic 
interested  parties  assert  in  their 
substantive  response  that  TRB 
producers  from  the  PRC  have  dxmiped 
subject  merchandise  into  the  United 
States  prior  to  1987  (see  March  3, 1999, 
Substantive  Response  of  domestic 
interested  parties  at  7).  Further,  the 
domestic  interested  parties  assert  that, 
throughout  the  history  of  the  order, 
bearings  producers  in  China  have  had  to 
sell  at  less  than  fair  value  in  order  to 
export  to  the  United  States.  Id.  For 
example,  the  rate  of  dumping  found  for 
"all  others"  increased  from  8.83  percent 
in  the  1990/91  review,  to  33.18  percent 
in  the  most  recent  1996/97  review. 

With  respect  to  whether  dimiping  was 
eliminated  after  the  issuance  of  the 
order  and  import  volimies  for  the 
subject  merchandise  declined 
significantly,  the  domestic  interested 
parties  assert  that  the  margins  of 
dxmiping  for  PRC  imports  have 
increased  over  the  life  of  the  order, 
along  with  the  volume  of  TRB  imports. 
Further,  the  domestic  interested  parties 
assert  that  Chinese  producers  have 
continued  to  increase  their  exports  of 
subject  merchandise — despite 
increasing  margins — because  of 
incentives  unique  to  the  PRC  market. 
Their  examples  include  government 
incentives  such  as  preferential  loan  and 
tax  policies;  triangular  debt  in  the 
bearings  industry,  in  which  govenmient 
policies  requiring  full  employment  with 
limited  money  supply  result  in  a  surge 
of  exports  to  attract  hard  currency;  and 
PRC  government  reform  of  state-owned 
enterprises  ("SOEs"),  in  which  their 


sale  or  liquidation  results  in  excess 
capacity  that  can  be  devoted  to 
production  for  export.  Id.  at  8-9. 

Respondent  interested  parties  argue 
that  revocation  of  the  antidumping  duty 
order  on  TRBs  from  China  will  not 
result  in  a  continuation  or  recurrence  of 
dumping.  With  respect  to  whether 
dumping  continued  at  any  level  above 
de  minimis  after  the  issuance  of  the 
order,  the  respondent  interested  parties 
assert  that  the  weighted-average  margins 
of  dumping  have  declined  significantly 
in  recent  years  and  that  the  margins  of 
dumping  for  the  1997/98  review  are 
likely  to  decline  to  a  de  minimis  level 
(see  May  3,  1999  Substantive  Response 
of  respondent  interested  parties  at  21). 

Witii  respect  to  whether  dumping  was 
eliminated  after  the  issuance  of  the 
order  and  import  volumes  for  the 
subject  merchandise  declined 
significantly,  the  respondent  interested 
parties  assert  that,  imports  of  subject 
merchandise  from  China  are 
dramatically  higher  during  the  period 
following  the  issuance  of  the  order.  Id 
at  20.  Specifically,  the  respondent 
interested  parties  assert  that  annual 
imports  of  TRBs  bom  China  during  the 
period  from  1994  to  1998  averaged  over 
twenty  times  the  level  in  1985,  the  year 
preceding  the  issuance  of  the  order.  Id. 
Moreover,  they  note  that  China's  import 
market  share  is  substantially  higher 
during  this  more  recent  period  than  in 
1985.  Id.  at  21. 

In  their  rebuttal  comments  of  May  12, 
1999,  domestic  interested  parties  assert 
that  the  respondent  interested  parties' 
submission  should  not  be  deemed 
adequate  because  the  Chinese 
government  has  not  indicated  its 
willingness  to  participate  in  the  sunset 
review  [see  May  12, 1999  Rebuttal 
Conunents  of  domestic  interested 
parties  at  5).  The  domestic  interested 
parties  argue  that,  absent  government 
participation,  the  Department  will  not 
obtain  the  kind  of  data  that  would 
warrant  a  full  review.  Furthermore, 
domestic  interested  parties  reassert  that, 
in  every  review  in  every  year  since  the 
order  was  put  in  place,  the  Department 
has  found  dumping.  Id.  at  7.  As 
dimiping  has  not  been  eliminated,  and 
significant  margins  continued  to  be 
found,  diunping  is  therefore  likely  to 
continue  or  recur. 

In  their  May  12,  1999  rebuttal 
conmients,  respondent  interested  parties 
assert  that  the  domestic  interested 
parties'  distort  the  effects  of  revocation 
and  possible  margins  by  using  the  PRC- 
wide  review  rates  to  total  PRC  imports, 
when  a  substantial  portion  of  these 
imports  are  from  Chinese  companies 
that  have  received  separate  rates  in  past 
administrative  reviews  (see  May  12, 


1999  Rebuttal  comments  of  respondent 
interested  parties  at  2). 

With  respect  to  the  issue  of 
government  incentive  programs  raised 
by  domestic  interested  parties, 
respondent  interested  parties  argue  that 
Chinese  TRB  producers  and  exporters 
do  not  receive  benefits  from  any  export 
incentive  programs.  They  assert  that  the 
only  benefit  received  by  TRB  producers 
and  exporters  is  reimbursement  of,  and/ 
or  exemption  from,  VAT  taxation  for 
exporting.  Id.  at  3.  However,  the 
refunding  of  VAT  is  not  deemed  a 
subsidy  imder  either  U.S.  law  or  under 
the  WTO  Agreement  on  Subsidies  and 
Countervailing  Measures.  Moreover, 
respondent  interested  parties  argue  that 
market  economy  countervailing  duty 
principles  should  not  be  applied  to  npn- 
market  economies  in  the  evaluation  of 
fair  market  value.  Id  at  4. 

With  respect  to  the  issue  of  triangular 
debt  raised  by  domestic  interested 
parties,  respondent  interested  parties 
assert  that  triangular  debt  (see  May  3, 
1999  Substantive  Response  of  domestic 
interested  parties)  has  no  bearing  on  the 
Chinese  TRB  companies,  which,  as  the 
Department  has  repeatedly  recognized, 
are  not  state-owned  (see  May  12, 1999 
Rebuttal  Comments  of  respondent 
interested  parties  at  4). 

Respondent  interested  parties  dispute 
the  domestic  interested  parties' 
assertion  that  there  is  reduced  demand 
for  TRBs  in  the  PRC,  arguing  that,  on  the 
contrary,  Chinese  government  policies 
and  SOE  reform  are  increasing  the 
domestic  demand  for  TRBs.  Id.  at  6. 
Moreover,  they  dispute  the  argimient  of 
the  domestic  interested  parties  that 
Chinese  TRB  producers  maintain 
inventories  of  subject  merchandise, 
which  they  are  stockpiling  for  U.S. 
export.  Id.  at  7. 

As  discussed  in  section  II.A.3  of  the 
Sunset  Policy  Bulletin,  the  SAA  at  890, 
and  the  House  Report  at  63-64,  if 
companies  continue  to  dump  despite 
the  discipline  of  an  order  in  place,  the 
Department  may  reasonably  infer  that 
dumping  would  continue  were  the 
discipline  to  be  removed.  In  this  case, 
the  E>epartment  finds  that,  although  the 
margins  of  four  companies  decreased 
below  de  minimis  in  the  ninth  and  tenth 
reviews,  dumping  by  other  producers/ 
exporters  nonetheless  continued  since 
the  issuance  of  an  antidumping  order.  In 
addition,  the  PRC-wide  rate  has 
increased  steadily  every  year  since  the 
thfrd  review,  especially  between  the 
sixth  and  seventh  reviews.  Given  that 
dumping  has  continued  over  the  life  of 
the  order,  the  Department  preliminarily 
determines  that  dimiping  is  likely  to 
continue  if  the  order  were  revoked. 
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Magnitude  of  the  Margin 

In  the  Sunset  Policy  Bulletin,  the 
Department  stated  that  it  will  normally 
provide  to  the  Commission  the  margin 
that  was  determined  in  the  final 
determination  of  the  original 
investigation.  Further,  for  companies 
not  specifically  investigated  or  for 
companies  that  did  not  begin  shipping 
until  after  the  order  was  issued,  die 
Department  normally  will  provide  a 
margin  based  on  the  "all  others"  rate 
from  the  investigation  (see  section  II.B.l 
of  the  Sunset  Policy  Bulletin). 
Exceptions  to  this  policy  include  the 
use  of  a  more  recently  calculated 
margin,  where  appropriate,  and 
consideration  of  duty  absorption 
determinations  (see  sections  n.B.2  and  3 
of  the  Sunset  Policy  Bulletin). 

As  noted  above,  the  Department 
published  a  rate  of  0.97  percent  for 
Premier,  4.69  percent  for  CMEC  and, 
2.96  for  "all  others"  in  its  final 
determination  of  sale  at  less  than  fair 
value  (55  FR  6669,  February  26,  1989). 
In  addition,  the  Department  has 
conducted  ten  administrative  reviews  of 
this  order.  Further,  we  note  that,  to  date, 
the  Department  has  not  issued  any  duty 
absorption  findings  in  this  case. 

The  domestic  interested  parties  assert 
that  the  Department  should  select  the 
highest  calculated  rate  that  corresponds 
to  the  review  period  in  which  the 
companies — Wanfangdian,  Jilin, 
Lianoning  and  Guizhou — had  their 
highest  import  volumes.  The  domestic 
interested  parties  argue  that,  for  these 
companies,  the  increases  in  the 
dumping  margin  correspond  to 
increases  in  U.S.  imports,  indicating 
that  these  companies  increased 
dimiping  in  order  to  expand  their 
market  share.  Furthermore,  domestic 
interested  parties  argue  that,  because 
imports  of  Chinese  TRBs  and  PRC-wide 
diunping  margins  have  increased  almost 
every  year  since  the  issuance  of  the 
order,  the  Department  should  determine 
that  the  most  recent  PRC-wide  rate  of 
33.18  percent  is  the  rate  likely  to  prevail 
for  imports  from  all  producers  that  do 
not  cxirrently  have  a  separate  rate  (see 
May  3, 1999  Substantive  Response  of 
domestic  interested  parties  at  13). 
Finally,  the  domestic  interested  parties 
argue  that  companies  that  lost  their 
status  as  independent  companies  should 
be  assigned  the  most  recent  PRC-wide 
rate. 

Respondent  interested  parties  argue 
that,  in  view  of  the  dramatically 
increased  level  of  imports  from  China 
from  the  period  before  the  issuance  of 
the  antidumping  order,  and  the 
declining  weighted-average  duimping 
margins  in  the  most  recent  two  reviews. 


the  Department  should  provide  to  the 
Commission  the  weight  average  of  the 
most  recent  rates  of  3.20  percent,  0.02 
percent  and  0.03  percent  for  Luoyang, 
Liaoning,  and  CMC,  respectively  (i.e., 
rates  from  the  1996/97  administrative 
review)  (see  May  3, 1999  Substantive 
Response  of  respondent  interested 
parties  at  22),  as  the  margin  likely  to 
prevail  if  the  order  were  revoked. 

In  their  May  12, 1999,  rebuttal,  the 
domestic  interested  parties  reassert  that 
as  Chinese  TRB  imports  have  increased 
during  the  life  of  the  subject  order, 
margins  have  also  increased,  showing 
that  producers/importers  from  the  PRC 
have  had  to  increase  dumping  in  order 
to  increase  sales  volume  (see  May  12, 
1999  Rebuttal  of  domestic  interested 
parties  at  7).  In  addition,  the  domestic 
interested  parties  disagree  with  the 
respondent  interested  parties'  argument 
that  the  Department  should  calculate 
the  weight  average  of  the  margins  of 
Luoyang,  Liaoning,  and  China  National 
in  the  1996/97  review,  as  the  margin 
likely  to  prevail  if  the  order  were  / 
revoked,  because,  allegedly,  these 
respondents  failed  to  identify 
extraordinary  circumstances  that  would 
warrant  such  revised  rates.  Id.  at  9. 

With  respect  to  the  domestic 
interested  parties'  argument  that  the 
Department  use  the  historical  PRC-wide 
rate,  respondent  interested  parties  assert 
that  this  argument  ignores  the  fact  that 
over  23  different  companies  were  not 
participants  in  the  original  investigation 
(see  May  12, 1999  Rebuttal  of 
respondent  interested  parties  at  10). 
Moreover,  in  one  or  more  annual 
reviews,  nearly  all  companies  received 
separate  rates  and  lower  margins  than 
the  determined  PRC-wide  rate.  Id. 

With  respect  to  the  issue  of 
assignment  of  the  PRC-wide  rate  to 
companies  previously  eligible  for 
separate  rate,  respondent  interested 
parties  assert  that  certain  companies 
dropped  out  of  the  review  process 
because  they  decided  to  leave  the  U.S. 
market  and  for  no  other  reason.  Id  at  7. 

As  stated  above,  the  Department 
normally  will  provide  to  the 
Commission  the  margin  that  was 
determined  in  the  original  investigation. 
The  SAA  at  889-90  and  the  House 
Report  at  63  state  that  declining  (or  no) 
margins  accompanied  by  steady  or 
increasing  imports  may  indicate  that 
foreign  companies  do  not  have  to  dump 
to  maintain  market  share  in  the  United 
States,  and  that  diunping  is  less  likely 
to  continue  or  recur  were  the  order  to 
be  revoked.  Therefore,  section  II.B.2  of 
the  Sunset  Policy  Bulletin  states  that  in 
response  to  eu'gimient  from  an  interested 
party,  the  Department  may  provide  to 
the  Commission  a  more  recently 


calculated  margin  for  a  particular 
company  where,  for  that  particular 
company,  dumping  margins  declined  or 
dumping  was  elinunated  after  the 
issuance  of  the  order  and  import 
volumes  remained  steady  or  increased. 
Additionally,  if  a  company  chooses  to 
increase  dumping  in  order  to  increase  or 
maintain  market  share,  the  Department 
may  provide  the  Commission  with  a 
more  recently  calculated  margin  for  that 
company. 

Based  on  our  review  of  information 
submitted  by  the  interested  parties,  the 
U.S.  Census  Biu-eau  IM146  reports,  and 
data  from  our  original  investigation  and 
subsequent  administrative  reviews,  the 
Department  preliminarily  determines 
that: 

(1)  With  respect  to  Wafangdian,  Jilin 
and  Liaoning,  the  Department  agrees 
with  the  domestic  interested  parties  that 
company-specific  export  volimies  and 
company-specific  dumping  margins 
peaked  concurrently,  during  the  1994/ 
95  period  of  review.  Additionally, 
company-specific  exports  and  the 
dumping  margin  for  Guizhou  Machinery 
peaked  concurrently  during  the  1995/96 
period  of  review.  This  trend  shows  that 
these  companies  may  be  willing  to 
increase  duTiping  in  order  to  increase  or 
maintain  market  share.  Therefore,  the 
Department,  in  accordance  with  section 
II.B.2  of  the  Sunset  Policy  Bulletin, 
preliminarily  intends  to  report  to  the 
Commission  company-specific  rates 
from  the  periods  of  review  during  which 
their  imports  increased:  29.40  percent 
for  Wafangdian,  from  the  1994/95 
review  period;  29.40  percent  for  Jilin, 
from  the  1994/95  and  1995/96  periods 
of  review;  9.72  percent  for  Lioaning, 
from  the  1994/95  period  of  review,  and 
21.79  percent  for  Guizhou  Machinery, 
from  the  1995/96  period  of  review. 

(2)  At  some  time  over  the  life  of  the 
order,  CMEC,  Guizhou  Automotive  and 
Tianshui  Hailin  were  subject  to  separate 
rates,  but  were  assigned  the  PRC-wide 
rate  when  they  did  not  participate  in 
subsequent  reviews.  The  Department 
agrees  with  the  domestic  interested 
parties'  argument  that  it  is  not 
appropriate  to  assign  a  rate  to  these 
companies  based  on  a  status  they  no 
longer  enjoy.  Therefore,  the  Department 
preliminarily  intends  to  report  to  the 
Commission  the  1995/96  review  PRC- 
wide  rate  of  29.40  percent  for  CMEC, 
Guizhou  Automotive  and  Tianshui 
Hailin. 

(3)  With  respect  to  CMC  and  Luoyang, 
the  Department  agrees  with  respondent 
interested  parties  that  as  company- 
specific  exports  from  these  companies 
increased  from  the  period  prior  to 
issuance  of  the  order,  their  company- 
specific  weighted-average  dumping 
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margins  have  declined  in  the  two  most 
recent  reviews.  The  Department  finds 
the  same  trend  for  Zheijiang  Machinery 
and  Waxiang,  which  shows  that  each  of 
these  exporters  are  likely  to  continue 
dumping  at  the  lower  rates  found  in 
more  recent  reviews.  Thus,  the 
Department,  in  accordance  with  section 
n.B.2  of  the  Sunset  Policy  Bulletin. 
preliminarily  intends  to  report  to  the 
Commission  the  company-specific 
margin  of  0.03  percent  for  CMC,  3.20 
percent  for  Luoyang,  and  0.11  percent 
for  Zheijiang  Machinery,  each  from  the 
1996/97  period  of  review;  and  0.03 
percent  for  Waxiang  from  the  1995/96 
review. 

(4)  Because  three  respondent 
interested  parties — Xiangyiang,  Xibei 
and  ZCCBC  (a  participant  in  the  ciuxent 
new  shipper  review)— have  never  been 
determined  eligible  for  a  company- 
specific  rate,  the  Department 
preliminarily  intends  to  assign  the  PRC- 
wide  rate  of  29.40  percent  to  these 
companies. 

(5)  The  margins  for  Premier,  a 
company  subject  to  the  original 
investigation,  have  generally  increased 
throughout  the  history  of  the  order. 
Premier's  original  margin  of  0.97 
percent  peaked  at  25.56  percent  in  the 
1993/94  review,  and  then  decreased  to 
7.22  percent  in  the  most  recent  1996/97 
review.  Absent  comments  or 
information  regarding  the  margin  and 
import  voliunes  for  Premier  from 
domestic  and  respondent  interested 
parties,  the  Department,  in  accordance 
with  section  II.B.2  of  the  Sunset  Policy 
Bulletin,  preliminarily  intends  to  report 
to  the  Commission  a  more  recent  rate  of 
5.43  percent  for  Premier.  This  rate  is 
from  the  1995/96  period  of  review,  in 
which  the  overall  volume  of  imports 
peaked  and  then  began  to  decline.  ~ 

(6)  With  respect  to  the  PRC  "all 
others"  rate,  the  Department  agrees  with 
domestic  interested  parties'  argimient 
that,  as  import  volumes  generally 
increased,  with  the  highest  volumes  in 
the  years  with  the  highest  margins, 
companies  have  increased  dumping  in 
order  to  maintain  or  increase  market 
share.  We  note  that  the  total  volume  of 
imports  less  imports  of  those  companies 
with  separate  rates  increased  from  fiscal 
years  1994  through  1996,  then  declined 
in  fiscal  years  1997  through  1998. 
During  this  five-year  period,  the  PRC 
rate  increased  approximately  30 
percent,  reaching  a  peak  of  33.18 
percent  in  FY  1997.  Following  this 
margin  increase,  imports  declined 
approximately  60  percent.  Because 
overall  imports  increased  through  1996 
and  then  began  to  decline,  the 
Department  preliminarily  intends  to 
report  to  the  Commission  a  rate  of  29.40 


percent  for  "all  others",  in  accordance 
with  section  n.B.2  of  the  Sunset  Policy 
Bulletin.  This  is  the  PRC-wide  rate  from 
the  1995/96  administrative  review. 

Preliminary  Results  of  Review 

As  a  result  of  this  review,  the 
Department  preliminarily  finds  that 
revocation  of  the  antidimiping  duty 
order  would  likely  lead  to  continuation 
or  recurrence  of  dumping  at  the  margins 
listed  below: 


Producer/exporter 


China  National  Machinery  Im- 
port &  Export  Corp.C'CMC") 

Zheijiang  Wanxiang  Group 

Zheijiang  Machinery  Import  & 
Export  Corp 

Luoyang  

Premier  

Liaoning  

Guizhou  Machinery 

Wafangdian 

Jilin 

China  National  Machirwry  lnr>- 
port  &  Export  Corp.C'CMEC") 

Guizhou  Autonrrative  

Tianshui  Hailin 

Xiangyiang 

Xit)ei 

Zheijiang  Changshan  Changhe 
Bearing  Co.  ("ZCCBC") 

All  Others 


Margin 
(percent) 


0.03 
0.03 

0.11 

3.20 

5.43 

9.72 

21.79 

29.40 

29.40 

29.40 
29.40 
29.40 
29.40 
29.40 

29.40 
29.40 


Any  interested  party  may  request  a 
hearing  within  30  days  of  publication  of 
this  notice  in  accordance  vtrith  19  CFR 
351.310(c).  Any  hearing,  if  requested, 
will  be  held  on  December  14, 1999,  in 
accordance  with  19  CFR  351.310(d). 
Interested  parties  may  submit  case  briefs 
no  later  than  December  7, 1999,  in 
accordance  with  19  CFR 
351.309(c)(l)(i).  Rebuttal  briefs,  which 
must  be  limited  to  issues  raised  in  the 
case  briefs,  may  be  filed  not  later  than 
December  13, 1999.  The  Department 
will  issue  a  notice  of  final  results  of  this 
sunset  review,  which  will  include  the 
results  of  its  analysis  of  issues  raised  in 
any  such  Policy  Bulletin. 

This  five-year  ("sunset")  review  and 
notice  are  in  accordance  with  sections 
751(c),  752.  and  777(i)(l)  of  the  Act. 

Dated:  bctober  18, 1999. 
Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  99-27686  Filed  10-21-99;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-401-401] 

Certain  Cartxm  Steel  Products  From   ^ 
Sweden:  Rnal  Results  of 
Countervailing  Duty  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 

SUMMARY:  On  July  12, 1999,  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  its  preliminary  results  of 
administrative  review  of  the 
countervailing  duty  order  on  certain 
carbon  steel  products  ("Certain  Steel 
Products")  from  Sweden  for  the  period 
January  1, 1997  through  December  31, 
1997.  The  Department  has  now 
completed  this  administrative  review  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  ("the 
Act").  For  information  on  the  net 
subsidy  for  each  reviewed  company, 
and  for  all  non-reviewed  companies, 
please  see  the  Final  Results  of  Review 
section  of  this  notice.  We  will  instruct 
the  U.S.  Customs  Service  ("Customs") 
to  assess  countervailing  duties  as 
detailed  in  the  Final  Results  of  Review 
section  of  this  notice. 
EFFECTIVE  DATE:  October  22, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tipten  Troidl  or  Gayle  Longest,  Office  of 
AD/CVD  Enforcement  VI,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-2786. 
SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  19  CFR  351.213(b),  this 
review  covers  only  those  producers  or 
exporters  of  the  subject  merchandise  for 
which  a  review  was  specifically 
requested.  Accordingly,  this  review 
covers  SSAB  Svenskt  Stal  AB  ("SSAB"). 
This  review  also  covers  the  period 
January  1, 1997  through  December  31, 
1997  and  seven  programs. 

We  published  the  preliminary  results 
on  July  12, 1999  (64  FR  37507).  We 
invited  interested  parties  to  comment  on 
the  preliminary  results.  We  received  no 
conmients  bom  any  of  the  parties. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
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the  provisions  of  the  Act  as  amended  by 
the  Uruguay  Round  Agreements  Act 
("URAA")  effective  January  1. 1995.  The 
Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Act.  All 
citations  to  the  Department's  regulations 
reference  19  CFR  Part  351  (April  1998) 
unless  otherwise  indicated.  Because  the 
request  for  this  administrative  review 
was  filed  before  January  1, 1999,  the 
Department's  substantive  countervailing 
duty  regulations,  which  were  published 
in  the  Federal  Register  on  November  25, 
1998  (63  PR  65348),  do  not  govern  this 
review. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  carbon  steel 
products  from  Sweden.  These  products 
include  cold-rolled  carbon  steel,  flat- 
rolled  products,  whether  or  not 
corrugated,  or  crimped:  whether  or  not 
pickled,  not  cut,  not  pressed  and  not 
stamped  to  non-rectangular  shape;  not 
coated  or  pleated  with  metal  and  not 
clad;  over  12  inches  in  width  and  of  any 
thickness;  whether  or  not  in  coils. 
During  the  review  period,  such 
merchandise  was  classifiable  under  the 
Harmonized  Tariff  Schedule  ("HTS") 
item  numbers  7209.11.0000, 
7209.12.0000,  7209.13.0000. 
7209.21.0000,  7209.22.0000, 
7209.23.0000,  7209.24.5000, 
7209.31.0000v  7209.32.0000, 
7209.33.0000,  7209.34.0000, 
7209.41.0000,  7209.43.0000, 
7209.44.0000,  7209.90.0000. 
7211.30.5000,  7211.41.7000  and 
7211.49.5000.  The  written  description 
remains  dispositive. 

Subsidies  Value  Information 

Privatization  and  Sale  of  Assets  to 
Other  Companies 

SSAB  is  the  only  Swedish  company 
that  produces  and  exports  the  subject 
merchandise.  SSAB  has  sold  several 
productive  units  and  the  company  was 
partially  privatized  in  1987  and  in  1989. 
In  1994,  SSAB  was*  completely 
privatized  by  the  Government  of 
Sweden.  Under  the  Department's 
current  practice,  to  the  extent  that  a 
portion  of  the  sales  price  paid  for  a 
privatized  company  can  be  reasonably 
attributed  to  prior  subsidies,  that 
portion  of  those  subsidies  will  be 
extinguished.  Accordingly,  in  these 
final  results,  the  Department  continues 
to  apply  its  repayment  methodology  in 
the  calculation  of  SSAB's  net  subsidy 
rate.  No  comments  were  filed  regarding 
this  issue. 

To  calculate  the  benefit  provided  to 
SSAB  in  the  FOR,  where  appropriate. 


we  multiplied  the  benefit  calculated  for 
1997,  adjusted  for  sales  of  productive 
units,  by  the  ratio  representing  the 
amount  of  subsidies  remaining  with 
SSAB  after  privatization.  We  then 
divided  the  results  by  the  company's 
total  sales  in  1997. 

Allocation  Methodology 

In  the  current  review,  there  are  no 
new  subsidies.  All  of  the  non-recurring 
grants  under  review  were  provided  prior 
to  the  FOR;  allocation  periods  for  these 
grants  were  established  during  prior 
segments  of  this  proceeding.  Therefore, 
for  purposes  of  these  final  results,  the 
Department  is  using  the  original 
allocation  period  assigned  to  each  grant. 
See  Certain  Carbon  Steel  Products  from 
Sweden;  Final  Results  of  Administrative 
Review.  66  FR  16549-16550  (April  7, 
1997)  ("1994  Final  Results"). 

Analysis  of  Programs 

There  were  no  comments  submitted  to 
the  Department  with  respect  to  our 
preliminary  results  of  review;  therefore, 
based  upon  the  responses  to  our 
questionnaire  we  determine  the 
following: 

I.  Programs  Coniierring  Subsidies 

A.  Programs  Previously  Determined  to 
Confer  Subsidies 

1.  Structural  Loans 

In  the  preliminary  results  we  found 
that  this  program  conferred 
coimtervailable  subsidies  on  the  subject 
merchandise.  Our  review  of  the  record 
has  not  led  us  to  change  any  findings  or 
calculations.  Accordingly,  the  net 
subsidy  for  this  program  is  0.12  percent 
ad  valorem,  which  remains  imcbanged 
from  the  preliminary  results. 

2.  Forgiven  Reconstruction  Loans 

In  the  preliminary  residts  we  found 
that  this  program  conferred 
countervailable  subsidies  on  the  subject 
merchandise.  Our  review  of  the  record 
has  not  led  us  to  change  any  findings  or 
calculations.  Accordingly,  the  net 
subsidy  for  this  program  is  0.59  percent 
ad  valorem,  which  remains  imchanged 
from  the  preliminary  results. 

n.  other  Programs  Examined 

A.  Research  and  Development  Loans 
and  Grants 

In  the  preliminary  results,  we  foimd 
that  the  Swedish  National  Board  for 
Industrial  &  Technical  Development 
("NUTEK")  program  provides  loans  and 
grants  for  R  &  D  purposes  to  Swedish 
industries.  Under  this  program  benefits 
from  outstanding  loans  during  the  FOR 
would  result  in  a  rate  of  less  than  0.005 
percent  ad  valorem  which  would  have 


no  impact  on  the  countervailing  duty 
rate.  'The  grants  provided  did  not  exceed 
0.5  percent  of  SSAB's  total  sales  for  the 
year  in  which  they  were  received,  and 
were  expensed  during  the  year  of 
receipt  See  Final  Affirmative 
Countervailing  Duty  Determination: 
Stainless  Steel  Sheet  and-Strip  in  Coils 
from  Italy  64  FR  30624,  30631  (June  8, 
1999).  Therefore,  it  is  not  necessary  to 
determine  if  the  loans  and  the  grants 
under  NUTEK  are  specific.  Our  review 
of  the  record  has  not  led  us  to  change 
any  findings  or  calculations.  Therefore, 
our  determination  for  these  programs 
remains  unchanged. 

Final  Results  of  Review 

In  accordance  with  section 
705(c)(l)(B)(i)  of  the  Act,  we  calculated 
an  individual  subsidy  rate  for  the 
producer/exporter  subject  to  this 
administrative  review.  For  the  period 
January  1, 1997  through  December  31, 
1997,  we  determine  the  net  subsidy  for 
SSAB  to  be  0.72  percent  ad  valorem. 

We  will  instruct  Customs  to  assess 
countervailing  duties  on  entries  of 
subject  merchandise  from  SSAB  during 
the  FOR  at  0.72  percent  ad  valorem.  The 
Department  will  also  instruct  Customs 
to  collect  a  cash  deposit  of  estimated 
coimtervailing  duties  of  0.72  percent  of 
the  f.o.b.  invoice  price  on  all  shipments 
of  the  subject  merchandise  from  SSAB 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
review. 

Because  the  URAA  replaced  the 
general  nde  in  favor  of  a  country-wide 
rate  with  a  general  rule  in  favor  of 
individual  rates  for  investigated  and 
reviewed  companies,  the  procedures  for 
establishing  countervailing  duty  rates, 
including  those  for  non-reviewed 
companies,  are  now  essentially  the  same 
as  those  in  antidumping  cases,  except  as 
provided  for  in  section  777A(e)(2)(B)  of 
the  Act.  The  requested  review  will 
normally  cover  only  those  companies 
specifically  named.  See  19  CFR 
351.213(b).  Pursuant  to  19  CFR 
351.212(c),  for  all  companies  for  which 
a  review  was  not  requested,  duties  must 
be  assessed  at  the  cash  deposit  rate,  and 
cash  deposits  must  continue  to  be 
collected  at  the  rate  previously  ordered. 
As  such,  the  countervailing  duty  cash 
deposit  rate  applicable  to  a  company 
cannot  change,  except  pursuant  to  a 
request  and  subsequent  review  of  that 
company.  See  Federal-Mogul 
Corporation  and  The  Torrington 
Company  \.  United  States,  822  F.Supp. 
782  (Crr  1993)  and  Floral  Trade  Council 
V.  United  States.  822  F.Supp.  766  (CIT 
1993).  Therefore,  the  cash  deposit  rates 
for  all  companies  except  the  firm 
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covered  by  this  review  will  be 
unchanged  by  the  results  of  this  review. 

We  will  instruct  Customs  to  continue 
to  collect  cash  deposits  for  non- 
reviewed  companies  at  the  most  recent 
company-specific  or  coimtry-wide  rate 
applicable  to  the  company.  Accordingly, 
the  cash  deposit  rates  that  will  be 
applied  to  non-reviewed  companies 
covered  by  this  order  will  be  the  rate  for 
that  company  established  in  the  most 
recently  completed  administrative 
proceeding  conducted  under  the  URAA. 
If  such  a  review  has  not  been 
conducted,  the  rate  established  in  the 
most  recently  completed  administrative 
proceeding  pursuant  to  the  statutory 
provisions  that  were  in  effect  prior  to 
the  URAA  amendments  is  applicable. 
See,  Certain  Carbon  Steel  Products  from 
Sweden;  Final  Results  of  Countervailing 
Duty  Administrative  Review,  62  PR 
16549  (April  7. 1997).  These  rates  shall 
apply  to  all  non-reviewed  companies 
imtil  a  review  of  a  company  assigned 
these  rates  is  requested.  In  addition,  for 
the  period  January  1, 1997  through 
December  31,  1997,  the  assessment  rates 
applicable  to  all  non-reviewed 
companies  covered  by  this  order  are  the 
cash  deposit  rates  in  effect  at  the  time 
of  entry. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  imder  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  retiun/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation.  This 
administrative  review  and  notice  are 
issued  and  published  in  accordance 
with  section  751(a)(1)  and  777(i)(l)  of 
the  Act  (19  U.S.C.  1675(a)(1)  and  19 
U.S.C.  1677f(i)(l)). 

Dated:  October  18. 1999. 
Robert  S.  LaRiusa, 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  99-27685  Filed  10-21-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-122-834] 

Final  Negative  Countervailing  Duty 
Determination;  Live  Cattle  From 
Canada 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
EFFECTIVE  DATE:  October  22. 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Zak 
Smith,  Stephanie  Hoffman,  James 
Breeden,  or  Melani  Miller,  AD/CVD 
Enforcement,  Group  I,  Office  1,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-0189,  482-4198, 
482-1174,  or  482-0116.  respectively. 

Final  Determination 

The  Department  of  Commerce 
determines  that  countervailable 
subsidies  are  not  being  provided  to 
producers  or  exporters  of  live  cattle  in 
Canada. 

Petitioner 

The  petition  in  this  investigation  was 
filed  on  November  12, 1998.  by  the 
Ranchers-Cattlemen  Action  Legal 
Foimdation  (R-Calf.  referred  to  hereafter 
as  "the  petitioner"). 

Case  History 

Since  the  publication  of  the 
preliminary  determination  in  the 
Federal  Register  on  May  11.  1999  (64 
FR  25278)  ("Preliminary 
Determination"),  the  following  events 
have  occurred: 

We  conducted  verification  in  Canada 
of  the  questionnaire  responses  from  the 
Government  of  Canada  ("GOC"), 
Government  of  Alberta  ("GOA"), 
Government  of  Manitoba  ("GOM"), 
Government  of  Ontario  ("GOO")  and 
Government  of  Saskatchewan  ("GOS") 
from  June  16  through  June  28  and 
August  5  through  August  13, 1999.  We 
aligned  the  final  determination  in  this 
investigation  with  the  final 
determination  in  the  companion 
antidumping  investigation  [see 
Countervailing  Duty  Investigation  of 
Live  Cattle  From  Canada;  Notice  of 
Alignment  With  Final  Antidumping 
Duty  Determination,  64  FR  35127  (June 
30, 1999))  and  we  postponed  the  final 
determination  of  this  investigation  until 
October  4.  1999  (see  Notice  of 
Postponement  of  Final  Antidumping 
Determination:  Live  Cattle  from  Canada, 
64  FR  40351  (July  26, 1999)).  On 
October  4.  1999,  the  deadline  for  this 
final  determination  was  set  for  October 


12. 1999.  See  Memorandum  to  Richard 
W.  Moreland  from  Valerie  Ellis, 
"Clarification  and  Correction  of 
Extension  of  Final  Determination  in  the 
Antidumping  Investigation  of  Live 
Cattle  from  Canada."  The  petitioner  and 
the  respondents  filed  case  briefs  on 
September  3  and  we  received  rebuttal 
briefs  from  the  petitioner  and  the 
respondents  on  September  10,  1999.  In 
addition,  we  invited  parties  to  submit 
factual  information  and/or 
argumentation  regarding  the  role  and 
amount  of  compensation  received  by 
cattlemen  leasing  public  grazing  lands 
in  Alberta  from  energy  companies 
leasing  oil  and  gas  rights  on  these  lands. 
We  received  submissions  from  both  the 
petitioner  and  the  GOA  on  September 
17,  1999,  and  rebuttal  comments  bom 
each  party  on  September  22, 1999. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930. 
as  amended  by  the  Uruguay  Roimd 
Agreements  Act  ("URAA")  effective 
January  1, 1995  ("the  Act").  In  addition, 
all  citations  to  the  Department  of 
Commerce's  ("the  Department's") 
regulations  are  to  the  current  regiilations 
codified  at  19  CFR  Part  351  (April 
1998).  Although  Subpart  E  of  19  CFR 
Part  351,  published  on  November  25, 
1998  (63  FR  65348)("New  CVD 
Regulations")  does  not  apply  to  this 
investigation.  Subpart  E  represents  the' 
Department's  interpretation  of  the 
requirements  of  the  Act.  See  19  CFR 
351.702(b). 

Scope  of  Investigation 

The  scope  of  this  investigation  covers 
live  cattle  from  Canada.  For  purposes  of 
this  investigation,  the  product  covered 
is  all  live  cattle  except  imports  of  (1) 
bison,  (2)  dairy  cows  for  the  production 
of  milk  for  hiunan  consiunption,  and  (3) 
purebred  cattle  and  other  cattle 
specially  imported  for  breeding 
purposes. 

The  merchandise  subject  to  this 
investigation  is  classi^able  as  statistical 
reporting  numbers  under  0102.90.40  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS"),  with  the 
exception  erf  0102.90.40.10, 
0102.90.40.72  and  0102.90.40.74. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  imder  investigation  is 
dispositive. 

Injury  Test 

Because  Canada  is  a  "Subsidies 
Agreement  Coimtry"  within  the 
meaning  of  section  701(b)  of  the  Act,  the 
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International  Trade  Conunission  ("ITC") 
is  required  to  determine  whether 
imports  of  the  subject  merchandise  from 
Canada  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry.  See 
section  701(a)(2)  of  the  Act.  On  January 
25, 1999,  the  ITC  published  its 
preliminary  determination  finding  that 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is  being 
materially  injured,  or  threatened  with 
material  injury,  by  reason  of  imports 
from  Canada  of  the  subject  merchandise 
(see  64  PR  3716). 

Period  of  Investigation 

The  period  for  which  we  are 
measiu-ing  subsidies  (the  "POI")  is  the 
GOC's  fiscal  year,  April  1, 1997  through 
March  31, 1998. 

Subsidies  Valuation  Information 

Allocation  Period 

We  have  used  three  years  as  the 
allocation  period  in  this  investigation. 
Based  on  information  provided  by  the 
petitioner,  three  years  is  the  average 
useful  life  ("AUL")  of  productive  assets 
for  the  Canadian  cattle  industry.  Parties 
are  not  contesting  this  AUL. 

Subsidy  Rate  Calculation 

Due  to  the  extremely  large  number  of 
cattle  producers  in  Canada,  we  have 
collected  subsidy  information  on  an 
industry-wide  or  "aggregate"  basis  (i.e., 
the  total  amoimt  of  benefits  provided 
under  a  particular  program).  Moreover, 
we  have  limited  our  investigation  to  the 
four  largest  cattle  producing  provinces 
in  Canada.  Therefore,  imless  otherwise 
noted,  for  each  program  foimd  to  be 
countervailable,  we  have  calculated  the 
ad  valorem  subsidy  rate  by  dividing  the 
total  amount  of  the  benefit  attributed  to 
cattle  producers  in  the  four  relevant 
provinces  during  the  POI  by  the  total 
sales  of  all  cattle  in  the  same  four 
provinces. 

Benchmarks  for  Loans 

In  our  Preliminary  Determination,  we 
used  a  previously  verified  benchmark 
interest  rate  charged  by  Canadian 
conmiercial  banks  on  loans  made  to  the 
farming  sector  for  purposes  of 
calculating  the  countervailable  benefits 
from  the  provincial  and  federal  loan 
guarantee  programs  and  nonrecurring 
grants.  See  Live  Swine  From  Canada; 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review,  63  PR 
23723,  23726  (April  30,  1998)  ("Live 
Swine  From  Canada  1998"). 

Por  this  final  determination,  we  have 
revised  the  benchmark  rates  used  to 
evaluate  the  provincial  loan  guarantee 
programs.  At  verification,  we  met  with 
private  bank  officials  in  Alberta  and 


Saskatchewan  who  explained  that  the 
cattle  associations  participating  in  the 
loan  guarantee  programs  receive 
competitive  financing  because  the 
association  loans  are  large-scale,  short- 
term  lending  arrangements  that  provide 
lenders  substantial  security  against 
default  due  to  the  highly  structured 
nature  of  the  associations.  Furthermore, 
the  private  bank  officials  indicated  that 
commercial  lending  rates  obtained  by 
the  cattle  associations  differ  among  the 
provinces  due  to  local  economic 
conditions.  See  Memorandum  to  Susan 
Kuhbach  from  Zak  Smith  and  James 
Breeden,  "Verification  Report  for 
Private  Commercial  Banks  in  the 
Countervailing  Duty  Investigation  of 
Live  Cattle  from  Canada,"  dated  August 
27, 1999  ("Private  Commercial  Bank 
Verification  Report").  Because  we 
believe  it  is  reasonable  to  assume  that 
the  cattle  associations  will  borrow  in 
their  home  province,  province-specific 
benchmarks  ofi^er  the  best  measure  of  a 
comparable  commercial  loan  that  the 
associations  could  actually  obtain  in  the 
market.  See  section  771(E)(ii)  of  the  Act. 

Based  on  our  discussions  with  the 
private  bank  officials,  we  calculated  a 
benchmark  rate  for  the  loan  guarantee 
programs  of  prime  plus  .375  percent  and 
prime  plus  one  percent  for  Alberta  and 
Saskatchewan,  respectively.  With 
respect  to  Manitoba  and  Ontario,  we  did 
not  collect  any  province-specific 
information  regarding  lending  rates  to 
cattle  associations  and,  therefore,  we 
have  averaged  the  benchmark  rates 
computed  for  Alberta  and  Saskatchewan 
to  calculate  the  loan  guarantee 
benchmark  rate  for  these  provinces. 

Por  the  remaining  loan  programs 
investigated  in  this  proceeding,  we  have 
continued  to  use  the  benchmark  rate  of 
prime  plus  1.5  percent  from  Live  Swine 
from  Canada  1998  because  the 
recipients  of  these  loans  are  individual 
livestock  producers  and,  therefore,  the 
benchmark  rate  applicable  to  the  cattle 
associations  does  not  represent  a 
comparable  commercial  loan.  As 
discussed  in  Live  Swine  from  Canada 
1998,  the  Department  determined  that 
prime  plus  1.5  percent  represents  the 
national  average  of  the  predominant 
lending  rates  on  comparable  long-term, 
prime-based  loans  made  to  individual 
livestock  producers  in  Canada. 
Accordingly,  we  have  applied  this 
benchmark  rate  for  purposes  of 
measuring  the  benefit  on  loans  made  to 
individual  cattle  producers. 

We  also  note  that  we  have  continued 
to  use  the  figtires  published  by  the  Bank 
of  Canada  to  calculate  the  average  prime 
rate  diuing  the  POI. 


Loan  Guarantee  Progmms 

For  certain  loan  guarantee  programs 
that  we  have  found  to  be 
coimtervailable,  the  respondents  were 
unable  to  provide  the  specific  loan 
information  required  to  perform  a 
precise  calculation  of  the 
countervailable  benefit  attributable  to 
cattle  producers  during  the  POI.  They 
were  unable  to  provide  the  data  because 
of  the  nature  of  the  underlying  loan 
instnunent  (i.e.,  lines  of  credit  which 
had  no  predetermined  time  frame  for 
the  disbursal  of  principal  or  set 
repayment  schedule),  the  extremely 
large  number  of  loans  provided,  and  the 
large  nimiber  of  transactions 
(withdrawals  and  payments)  conducted 
pursuant  to  those  loans.  Therefore,  for 
these  programs,  we  have  estimated  the 
coimtervailable  benefit  by  calculating 
the  difference  between  the  interest 
actually  paid  in  the  POI  and  the  interest 
that  would  have  been  paid  on  a 
commercial  loan  absent  a  guarantee.  See 
Extruded  Rubber  Thread  From     - 
Malaysia :  Final  Affirmative 
Countervailing  Duty  Determination  and 
Counten^ailing  Duty  Order,  57  FR  38472 
(August  25, 1992).  This  approach  does 
not  yield  a  precise  measure  of  the 
benefit  because  the  loan  instruments 
being  examined  are  effectively  lines  of 
credit  with  balances  and  interest  rates 
varying  from  month-to-month. 
Nonetheless,  we  believe  this 
methodology  is  reasonable  imder  the 
circumstances  presented  by  this 
investigation. 

Also,  the  respondents  reported 
various  fees  that  borrowers  would  have 
paid  in  connection  with  the  guaranteed 
loans.  However,  the  information  they 
presented  with  respect  to  fees  payable 
on  commercial  loans  was  unclear.  So.  to 
avoid  a  comparison  of  nominal 
benchmark  rates  with  effective  interest 
rates  on  the  government-guaranteed 
loans,  we  have  generally  not  included 
the  fees  in  calculating  the  amounts  paid 
under  the  government-guaranteed  loans. 
Consequently,  we  are  comparing 
nominal  rates  to  nominal  rates.  The  one 
exception  to  this  is  the  fee  specifically 
paid  to  FIMCLA  for  the  guarantee, 
which  is  an  allowable  offset  under 
section  771(6)(A)  of  the  Act. 

I.  Programs  Determined  To  Be 
Countervailable 

Loan  and  Loan  Guarantee  Programs 

A.  Farm  Improvement  and  Marketing 
Cooperative  Loans  Act  ("FIMCLA") 

Under  FIMCLA,  the  GOC  provides 
guarantees  on  loans  extended  by  private 
commercial  banks  and  other  lending 
institutions  to  fanners  across  Canada. 
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Created  in  1987,  the  purpose  of  this 
program  is  to  increase  the  availability  of 
loans  for  the  improvement  and 
development  of  farms,  and  the 
marketing,  processing  and  distribution 
of  farm  products  by  cooperative 
associations.  Pursuant  to  FIMCLA,  any 
individual  engaged  in  farming  in 
Canada  and  any  farmer-owned 
cooperative  are  eligible  to  receive  loan 
guarantees  covering  95  percent  of  the 
debt  outstanding  for  projects  that  are 
related  to  farm  improvement  or 
increased  form  production.  The 
maximum  amoimt  of  money  that  an 
individual  can  borrow  under  this 
program  is  C$250,000.  For  marketing 
cooperatives,  the  maximum  amount  is 
C$3 ,000,000.  The  GOC  reported  that 
beef  and  hog  farmers,  which  are 
categorized  as  one  ^oup  by  the  FIMCLA 
administration,  received  approximately 
18  to  27  percent  of  all  guarantees 
between  1994  and  1998,  while  other 
users  such  as  poultry,  fruit  and 
vegetables,  and  dairy  producers 
received  less  than  ten  percent  of  the 
guarantees. 

A  loan  guarantee  is  a  financial 
contribution,  as  described  in  section 
771(5)(D)(i)  of  the  Act,  which  provides 
a  benefit  to  the  recipients  equal  to  the 
difference  between  the  amount  the 
recipients  of  the  guarantee  pay  on  the 
guaranteed  loans  and  the  amount  the 
recipients  would  pay  for  a  comparable 
commercial  loan  absent  the  guarantee, 
after  adjusting  for  guarantee  fees. 
Because  the  beef  and  pork  industries 
received  a  disproportionate  share  of 
benefits  between  1994  and  1998,  we 
determine  that  the  program  is  specific 
under  section  771(5A)(D)(iii)  of  the  Act. 
Therefore,  we  determine  that  these  loan 
guarantees  are  countervailable  subsidies 
to  the  extent  that  they  lower  the  cost  of 
borrowing,  within  the  meaning  of 
section  771(5)  of  the  Act. 

Because  of  the  large  number  of 
guarantees  granted  imder  this  program, 
we  agreed  to  use  a  sample  generated  by 
the  GOC  of  loans  guaranteed  under  the 
program  for  beef  producers  throughout 
Canada.  At  verification,  we  examined 
the  GCXZ's  sampling  methodology  and 
have  determined  that  this  sample  yields 
an  accurate  reflection  of  all  loans 
provided  to  beef  producers  that  receive 
FIMCLA  guarantees. 

To  calculate  the  benefit  conferred  by 
this  program,  we  used  our  long-term 
fixed-rate  or  variable-rate  loan 
methodology  (depending  on  the  terms  of 
the  reported  loans]  to  compute  the  total 
benefit  on  the  sampled  loans.  We  then 
calculated  the  benefit  per  dollar  loaned 
to  beef  producers.  This  ratio  was 
multiplied  by  the  total  value  of 
guaranteed  loans  outstanding  to  beef 


and  hog  producers  in  the  POI  to  arrive 
at  the  total  benefit.  We  then  divided  the 
total  benefit  attributable  to  the  POI  by 
Canada's  total  sales  of  live  cattle  and 
hogs  during  the  POI.  On  this  basis,  we 
determine  the  total  subsidy  from  this 
program  to  be  0.04  percent  ad  valorem. 

B.  Alberta  Feeder  Associations 
Guarantee  Program 

The  Alberta  Feeder  Associations 
Guarantee  Act  was  established  in  1938 
to  encourage  banks  to  lend  to  cattle 
producers.  The  program  is  administered 
by  the  Alberta  Department  of 
Agriculture,  Food  and  Rural 
Development.  Under  this  program,  up  to 
15  percent  of  the  principal  amount  of 
commercial  loans  taken  out  by  feeder 
associations  for  the  acquisition  of  cattle 
is  guaranteed.  Eligibility  for  the 
guarantees  is  limited  to  feeder 
associations  located  in  Alberta.  Sixty- 
two  associations  received  guarantees  on 
loans  which  were  outstanding  during 
the  POI. 

A  loan  guarantee  is  a  financial 
contribution,  as  described  in  section 
771(5)(D)(i)  of  the  Act,  which  provides 
a  benefit  to  the  recipients  equal  to  the 
difference  between  the  amount  the 
recipients  of  the  guarantee  pay  on  the 
guaranteed  loans  and  the  amount  the 
recipients  would  pay  for  a  comparable 
commercial  loan  absent  the  guarantee, 
after  adjusting  for  guarantee  fees. 
Because  eligibility  is  limited  to  feeder 
associations,  we  determine  that  the 
program  is  specific  under  section 
771(5A)(D)(i)  of  the  Act.  Therefore,  we 
determine  that  these  loan  guarantees  are 
countervailable  subsidies  to  the  extent 
that  they  lower  the  cost  of  borrowing, 
within  the  meaning  of  section  771(5)  of 
the  Act. 

To  calculate  the  benefit  conferred  by 
the  loan  guarantees,  we  applied  our 
short-term  loan  methodology  and 
compared  the  amount  of  interest 
actually  paid  during  the  POI  by  the 
associations  to  the  amoimt  that  woidd 
have  been  paid  at  the  benchmark  rate, 
as  described  in  the  Subsidies  Valuation 
Information  section,  above.  We  then 
divided  the  associations'  interest 
savings  by  the  investigated  provinces' 
total  sales  of  live  cattle  during  the  POI. 
On  this  basis,  we  determine  the  total 
subsidy  from  this  program  to  be  0.01 
percent  ad  valorem. 

C.  Manitoba  Cattle  Feeder  Associations 
Loan  Guarantee  Program 

The  Manitoba  Cattle  Feeder 
Associations  Loan  Guarantee  Program 
was  established  in  1991  to  assist  in  the 
diversification  of  Manitoba  farm 
operations.  The  program  is  currently 
administered  by  the  Manitoba 


Agricultural  Credit  Corporation 
("MACC").  The  provincial  govenmient, 
through  MACC,  guarantees  25  percent  of 
the  principal  amoimt  of  loans  for  the 
acquisition  of  livestock  by  feeder 
associations.  Eligibility  for  the 
guarantees  is  limited  to  feeder 
associations  located  in  Manitoba. 
Associations  must  be  incorporated 
under  the  Cooperatives  Act  of  Manitoba, 
have  a  minimum  of  fifteen  members,  an 
elected  board  of  directors,  and  a 
registered  brand  for  use  on  association 
cattle.  Ten  associations  received 
guarantees  on  loans  which  were 
outstanding  during  the  POI. 

A  loan  guarantee  is  a  financial 
contribution,  as  described  in  section 
771(5)(D)(i)  of  the  Act,  which  provides 
a  benefit  to  the  recipients  equal  to  the 
difference  between  the  amount  the 
recipients  of  the  guarantee  pay  on  the 
guaranteed  loans  and  the  amount  the 
recipients  would  pay  for  a  comparable 
commercial  loan  absent  the  guarantee, 
after  adjusting  for  guarantee  fees. 
Because  eligibility  is  Umited  to  feeder 
associations,  we  determine  that  the 
program  is  specific  under  section 
771(5A)(D)(i)  of  the  Act.  Therefore,  we 
determine  that  these  loan  guarantees  are 
countervailable  subsidies,  to  the  extent 
that  they  lower  the  cost  of  borrowing, 
within  die  meaning  of  section  771(5)  of 
die  Act. 

To  calculate  the  benefit  conferred  by 
the  loan  guarantees,  we  applied  our 
short-term  loan  methodology  and 
compared  the  amount  of  interest 
actually  paid  during  the  POI  by  the 
associations  to  the  amount  that  would 
have  been  paid  at  the  benchmark  rate, 
as  described  in  the  Subsidies  Valuation 
Information  section,  above.  We  then 
divided  the  associations'  interest 
savings  by  the  investigated  provinces' 
total  ^es  of  live  cattle  during  the  POI. 
On  this  basis,  we  determine  the  total 
subsidy  from  this  program  to  be  less 
than  0.01  percent  ad  valorem. 

O.  Ontario  Feeder  Cattle  Loan 
Guarantee  Program 

The  Ontario  Feeder  Cattle  Loan 
Program  was  established  in  1990  to  help 
secure  financing  for  cattle  producers. 
The  program  is  administered  by  the   , 
Ontario  Ministry  of  Agricidture,  Food 
and  Rural  Affairs  ("OMAFRA"). 
OMAFRA  provides  a  start-up  grant  of 
$10,000  to  new  feeder  associations  and 
government  guarantees  covering  25 
percent  of  the  amount  borrowed  by 
associations  for  the  purchase  and  sale  of 
cattle.  Eligibility  for  the  guarantees  is 
limited  to  feeder  associations  which 
have  at  least  twenty  individuals  who 
own  or  rent  land  in  Ontario  and  are  not 
members  of  other  feeder  associations. 


Federal  Register /Vol.  64,  No.  204 /Friday.  October  22,  1999 /Notices 


57043 


Eighteen  associations  received 
guarantees  on  loans  which  were 
outstanding  during  the  POL 

Loan  guarantees  and  grants  are 
financial  contributions,  as  described  in 
section  771(5)(D)(i)  of  the  Act.  Loan 
guarantees  provide  a  benefit  to  the 
recipients  equal  to  the  difference 
between  the  amount  the  recipients  of 
the  guarantee  pay  on  the  guaranteed 
loans  and  the  amount  the  recipients 
would  pay  for  a  comparable  commercial 
loan  absent  the  guarantee,  after 
adjusting  for  guarantee  fees.  In  the  case 
of  grants,  the  benefit  to  recipients  is  the 
amount  of  the  grant.  Because  eligibility 
for  the  loan  guarantees  and  grants  under 
this  program  is  limited  to  feeder 
associations,  we  determine  that  the 
program  is  specific  imder  section 
771(5A)(D)(i)  of  the  Act.  Therefore,  we 
determine  that  these  loan  guarantees  are 
countervailable  subsidies,  to  the  extent 
that  they  lower  the  cost  of  borrowing, 
within  the  meaning  of  section  771(5)  of 
the  Act.  Also,  the  grants  are 
countervailable  subsidies  within  the 
meaning  of  section  771(5)  of  the  Act. 

To  calculate  the  benefit  conferred  by 
the  loan  guarantees,  we  applied  ova 
short-term  loan  methodology  and 
compared  the  amoimt  of  interest 
actually  paid  during  the  POI  by  the 
associations  to  the  amoimt  that  would 
have  been  paid  at  the  benchmark  rate, 
as  described  in  the  Subsidies  Valuation 
Information  section,  above.  We  then 
divided  the  associations'  interest 
savings  by  the  investigated  provinces' 
total  sales  during  the  POL  On  this  basis, 
we  determine  the  total  subsidy  fi-om  this 
program  to  be  0.01  percent  ad  valorem. 

Additionally,  we  determine  that  the 
grants  provided  under  this  program  are 
non-recurring  because  the  recipients 
could  not  expect  to  receive  them  on  an 
ongoing  basis.  However,  because  the 
grant  amoimts  were  below  0.50  percent 
of  the  investigated  provinces'  sales  in 
the  year  of  receipt  in  each  of  the 
relevant  years,  we  expensed  the  benefit 
from  the  grants.  For  the  POI,  we  divided 
the  grants  received  during  the  POI  by 
the  investigated  provinces'  total  sales  of 
live  cattle  during  the  POI.  On  this  basis 
we  determine  the  coimtervailable 
subsidy  to  be  less  than  0.01  percent  ad 
valorem. 

To  calculate  the  total  benefit  to  cattle 
producers  under  this  program,  we 
siunmed  the  benefit  calculated  for  the 
loan  guarantees  and  grants.  On  this 
basis,  we  determine  the  total  subsidy 
bom  this  program  to  be  0.01  percent  ad 
valorem. 


E.  Saskatchewan  Feeder  Associations 
Loan  Guarantee  Program 

The  Saskatchewan  Feeder 
Associations  Loan  Guarantee  Program 
was  established  in  1984  to  facilitate  the 
establishment  of  cattle  feeder 
associations  in  order  to  promote  cattle 
feeding  in  Saskatchewan.  The  program 
is  administered  by  the  Livestock  and 
Veterinary  Operations  Branch  of  the 
Saskatchewan  Agricultiire  and  Food 
Department.  This  agency  provides  a 
government  guarantee  for  25  percent  of 
the  principal  amoimt  on  loans  to  feeder 
associations  for  the  purchase  of  feeder 
heifers  and  steers.  Eligibility  for  the 
guarantees  is  limited  to  feeder 
associations  with  at  least  twenty 
members  over  the  age  of  eighteen,  who 
are  not  active  in  other  feeder 
associations.  One  hundred  and  sixteen 
associations  received  guarantees  on 
loans  which  were  outstanding  during 
the  POI. 

A  loan  guarantee  is  a  financial 
contribution,  as  described  in  section 
771(5)(D)(i)  of  the  Act,  which  provides 
a  benefit  to  the  recipients  equal  to  the 
difference  between  the  amount  the 
recipients  of  the  guarantee  pay  on  the 
guaranteed  loans  and  the  amount  the 
recipients  would  pay  for  a  comparable 
commercial  loan  absent  the  guarantee, 
after  adjusting  for  guarantee  fees. 
Because  eligibility  for  the  guarantees  is 
limited  to  feeder  associations,  we 
determine  that  the  program  is  specific 
under  section  771(5A)(D)(i)  of  the  Act. 
Therefore,  we  determine  that  these  loan 
guarantees  are  countervailable 
subsidies,  to  the  extent  that  they  lower 
the  cost  of  borrowing,  within  the 
meaning  of  section  771(5)  of  the  Act. 

To  calculate  the  benefit  conferred  by 
the  loan  guarantees,  we  applied  our 
short-term  loan  methodology  and 
compared  the  amount  of  interest 
actually  paid  during  the  POI  by  the 
associations  to  the  amount  that  would 
have  been  paid  at  the  benchmark  rate, 
as  described  in  the  Subsidies  Valuation 
Information  section,  above.  We  then 
divided  the  associations'  interest 
savings  by  the  investigated  provinces' 
total  sales  during  the  POI.  c5n  this  basis, 
we  determine  the  total  subsidy  from  this 
program  to  be  0.01  percent  ad  valorem. 

Provision  of  Goods  or  Services 

F.  Prairie  Farm  Rehabilitation 
Community  Pasture  Program 

The  Prairie  Farm  Rehabilitation 
Administration  ("PFRA")  was  created  in 
the  1930s  to  rehabilitate  drought  and 
soil  drifting  areas  in  the  Provinces  of 
Manitoba,  Saskatchewan,  and  Alberta. 
The  PFRA  established  the  Community 
Pasture  Program  to  facilitate  improved 


land  use  through  its  rehabilitation, 
conservation,  and  management.  The 
goal  of  the  Community'  Pasture  Program 
is  to  utilize  the  resource  primarily  for 
the  summer  grazing  of  cattle  to 
encourage  long-term  production  of  high 
quality  cattle.  In  pursuit  of  its 
objectives,  the  PFRA  operates  87 
separate  pastures  encompassing 
approximately  2.2  million  acres.  At 
these  pastures,  the  PFRA  offers  grazing 
privileges  and  optional  breeding 
services  for  fees  as  established  by  PFRA. 
The  fees  are  based  upon  recovery  of  the 
costs  associated  with  the  grazing  and 
breeding  services. 

The  provision  of  a  good  or  service  is 
a  financial  contribution  as  described  in 
section  771(5)(D)(iii)  of  the  Act.  To 
determine  whether  a  benefit  is  conferred 
in  the  provision  of  the  service,  it  is 
necessary  to  examine  whether  the 
provider  receives  adequate 
remuneration.  According  to  section 
771(5)(E)  of  the  Act,  the  adequacy  of 
remuneration  with  respect  to  a 
government's  provision  of  a  good  or 
service  "*  *  *  shall  be  determined  in 
relation  to  prevailing  market  conditions 
for  the  good  or  service  being  provided 
or  the  goods  being  purchased  in  the 
country  which  is  subject  to  the 
investigation  or  review.  Prevailing 
market  conditions  include  price, 
quality,  availability,  marketability, 
transportation,  and  other  conditions  of 
purchase  or  sale." 

To  determine  whether  the  GOC 
received  adequate  remuneration,  we 
compared  the  prices  charged  for  public 
pasture  services  to  those  charged  by 
private  providers  of  pasture  services, 
adjusted  as  described  below.  Given  the 
different  nature  of  the  services 
provided,  a  simple  comparison  of  the 
fees  charged  would  not  be  appropriate. 
Specifically,  we  adjusted  the  private 
price  downward  by  deducting  costs 
associated  vfith  the  timing  of  the  sale  of 
cull  cows  (these  costs  arise  because  on 
private  pastures,  users  are  able  to 
remove  and  cull  those  cows  which  do 
not  become  pregnant  earlier  in  the 
season  when  prices  are  higher.  PFRA 
patrons,  however,  have  less  access  to 
their  herds  and  are  only  allowed  to  cull 
cows  at  the  end  of  the  season  when 
prices  are  lower. 

The  GOC  argued  that  there  were  other 
differences  that  should  be  taken  into 
account  for  such  things  as  early  weaning 
and  timing  of  the  sale  of  calves 
(allegedly,  PFRA  patrons  would  prefer 
to  wean  and  cull  calves  earlier  in  the 
season  when  prices  are  higher,  but 
PFRA  access  rules  only  allow  them  to 
cull  at  the  end  of  the  season  when 
prices  are  lower),  transportation  to  the 
pasture  (allegedly,  PFRA  patrons  live 
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further  away  from  the  pastures  and, 
thus,  incur  greater  transportation 
expenses),  and  disease  associated  with 
commingled  pastures.  However,  we 
have  not  made  adjustments  for  such 
costs  because  either  the  GOC  did  not 
estabhsh  that  such  costs  were  faced 
solely  by  public  pasture  patrons  or 
because  the  GCX3  was  unable  to  quantify 
them. 

Comparing  the  public  pasturing  price 
to  the  adjusted  private  pasturing  price, 
we  determine  that  the  price  for  private 
pastures  is  higher  than  the  price  for 
public  pastures.  This  provides  a  benefit 
to  the  recipients  equal  to  the  difference 
between  the  amoimt  the  recipients  pay 
for  public  pastures  and  the  amount  the 
recipients  would  pay  for  comparable 
private  pastiuing. 

Because  use  of  Community  Pastxires  is 
limited  to  Canadian  farmers  involved  in 
grazing  livestock,  we  determine  that  the 
program  is  specific  under  section 
771(5A)(D)(i)  of  the  Act.  Therefore,  we 
determine  that  the  provision  of  public 
pasture  services  is  a  countervailable 
subsidy  within  the  meaning  of  section 
771(5)  of  the  Act. 

To  measure  the  benefit,  we  calculated 
the  difference  between  the  price  for 
public  pasture  service  and  the  adjusted 
price  for  privately  provided  pastiire 
service.  This  difference  was  multiplied 
by  the  total  number  of  cow/calf  pairs 
serviced  by  the  PFRA  during  the  POI. 
We  treated  the  resulting  amount  as  a 
recurring  benefit  and  divided  it  by  the 
investigated  provinces'  total  sales 
during  the  POI.  On  this  basis,  we 
determine  the  countervailable  subsidy 
to  be  0.02  percent  ad  valorem. 

H.  Saskatchewan  Crown  Lands 
Program 

Agricultural  Crown  land  managed  by 
Saskatchewan  Agriculture  and  Food 
("SAF")  is  made  available  to  all 
Saskatchewan  agricultural  producers  for 
lease.  Activities  carried  out  on  the  land 
include:  grazing,  cultivation, 
commimity  pastures,  and  additional 
multiple-use  activities. 

Leases  for  grazing  dispositions  range 
from  one  to  33-year  terms.  Beginning  in 
1997,  SAF  set  rental  rates  using  a 
formula  which  takes  account  of  the 
average  price  of  cattle  marketed  over  a 
period  in  the  previous  year,  the  average 
pounds  of  beef  produced  from  one 
animal  unit  month  ("AUM").  the  AUM 
productivity  rating  of  the  land  in 
question,  reduced  stocking  expectations, 
and  a  fair  return  for  the  use  of-the  land 
and  resources.  AUMs  are  defined  as  the 
amount  of  forage  required  to  feed  one 
animal  for  one  month  while  maintaining 
the  vegetative  state  of  the  land  in  good 
condition.  Lessees  are  responsible  for 


paying  taxes,  developing  and 
maintaining  water  facilities  and  fences, 
and  providing  for  public  access  to  the 
land. 

The  provision  of  a  good  or  service  is 
a  financial  contribution  as  described  in 
section  771(5)(D)(iii)  of  the  Act.  As 
discussed  above  in  connection  with  the 
PFRA,  a  benefit  is  conferred  in  the 
provision  of  a  good  or  service  when  the 
prices  charged  for  government-provided 
goods  or  services  are  less  than  the  prices 
charged  by  private  suppliers.  In  the  case 
of  the  Saskatchewan  Crown  Lands 
Grazing  Program,  a  simple  comparison 
of  the  fees  charged  would  not  be 
appropriate  because  the  grazing  rights 
being  offered  by  the  COS  differ  from 
those  offered  by  private  suppliers.  In 
this  regard,  the  GOS  has  provided 
certain  quantifiable  adjustments. 
Specifically,  we  adjusted  the  private 
price  downward  by  deducting  costs  for 
the  construction  of  fences  and  water 
dugouts,  and  the  cost  of  paying  property 
taxes.  Although  the  GOS  argued  that 
there  were  other  differences  that  should 
be  taken  into  account  for  such  things  as 
multiple-use  requirements,  we  have  not 
made  adjustments  for  such  costs 
because  the  GOS  was  unable  to  quantify 
them.  Comparing  the  public  grazing 
lease  rate  to  the  adjusted  private  lease 
rate,  we  determine  that  the  price  for 
private  leases  is  higher  than  the  price 
for  a  public  grazing  lease. 

Because  the  cattle  industry  is  a 
predominant  user  of  the  Saskatchewan 
Crown  Lands  Program,  we  determine 
that  the  program  is  specific  imder 
section  771(5A)(D)(iii)  of  the  Act. 
Therefore,  we  determine  that  the 
provision  of  public  grazing  rights  is  a 
countervailable  subsidy  within  the 
meaning  of  section  771(5)  of  the  Act. 

To  measure  the  benefit,  we  calculated 
the  difference  between  the  price  per 
AUM  for  a  public  grazing  lease  and  the 
adjusted  price  per  AUM  for  a  private 
grazing  lease.  We  multiplied  this 
d^erence  by  the  total  AUM  provided  by 
SAF.  We  treated  the  resulting  amount  as 
a  reclining  benefit  and  divided  it  by  the 
investigated  provinces'  total  sales 
during  the  POI.  On  this  basis,  we 
determine  the  countervailable  subsidy 
to  be  0.02  percent  ad  valorem. 

I.  Manitoba  Crown  Lands  Program 

Agricultiiral  Crown  land  is  managed 
by  Manitoba  AgriciUtvue  Crown  Lands 
("MACL")  whose  primary  objective  is  to 
administer  the  disposition  of  Crown 
lands  and  to  improve  the  lands' 
productivity.  Crown  agricultural  land  is 
made  available  to  farmers  through 
cultivation  and  grazing  leases.  Lease 
holders  are  required  to  pay  an  amount- 
in-lieu  of  mimicipal  taxes  as  well  as  to 


construct  and  maintain  fences  and 
watering  facilities.  Also,  the  public  has 
access  to  Cro.Mm  lands  at  all  times 
without  pnor  permission  of  the  lessee 
for  such  activities  as  wildlife  himting, 
forestry,  winter  sports,  hiking,  and  beny 
picking.  During  the  POI,  MACL 
administered  1.6  million  acres  of 
grazing  leases  accounting  for  707,699 
AUMs. 

Leases  for  grazing  dispositions  range 
bora  one  to  fifty  year  terms.  MACL  sets 
rental  rates  each  year  by  multipljdng  the 
nimiber  of  AUMs  the  leased  land  is 
capable  of  producing  in  an  average  year 
by  an  annual  AUM  rental  rate.  The 
AUM  rental  rate  is  based  on  recovering 
the  administrative  costs  for  the  program 
using  the  previous  year's  actual  costs. 

The  provision  of  a  good  or  service  is 
a  financial  contribution  as  described  in 
section  771(5)(D)(iii)  of  the  Act.  As 
discussed  above  in  connection  with  the 
PFRA,  a  benefit  is  conferred  in  the 
provision  of  a  good  or  service  when  the 
prices  charged  for  government-provided 
goods  or  services  are  less  than  the  prices 
charged  by  private  suppliers.  In  the  case 
of  the  Manitoba  Crovkm  Lands  Program, 
a  simple  comparison  of  the  fees  changed 
would  not  be  appropriate  because  the 
grazing  rights  being  offered  by  the  GOM 
differ  from  those  offered  by  private 
suppliers.  In  this  regard,  the  GOM  has 
provided  certain  quantifiable 
adjustments.  Specifically,  we  adjusted 
the  private  price  downward  by 
deducting  costs  for  the  construction  of 
fences  and  watering  facilities,  and  the 
cost  of  paying  an  amoimt-in-lieu  of 
municipal  taxes.  Although  the  GOM 
argued  that  there  were  other  differences 
that  should  be  taken  into  account  for 
such  things  as  multiple-use 
requirements,  we  are  not  making  these 
adjustments  because  the  GOM  was 
unable  to  quantify  them.  Comparing  the 
public  grazing  lease  to  the  adjusted 
private  lease  price,  we  determine  that 
the  price  for  private  leases  is  higher 
than  the  price  for  a  public  grazing  lease. 

Because  livestock  industries, 
including  cattle,  are  predominant  users 
of  the  Manitoba  Crown  Lands  Program, 
we  determine  that  the  program  is 
specific  imder  section  771(5A)(D)(iii)  of 
the  Act.  Therefore,  we  determine  that 
the  provision  of  public  grazing  rights  is 
a  coimtervailable  subsidy  within  the 
meaning  of  section  771(5)  of  the  Act. 

To  measiu«  the  benefit,  we  calculated 
the  difference  between  the  price  per 
AUM  for  a  public  grazing  lease  and  the 
adjusted  price  per  AUM  for  a  private 
grazing  lease.  We  multiplied  this 
difference  by  the  total  AUM  provided  by 
MACL.  We  treated  the  residting  amount 
as  a  recurring  benefit  and  divided  it  by 
the  investigated  provinces'  total  sales 
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during  the  POL  On  this  basis,  we 
determine  the  conntervailable  subsidy 
to  be  less  than  0.01  percent  ad  valorem. 

J.  Alberta  Crown  Lands  Basic  Grazing 
Program 

Over  time,  Alberta  has  developed  a 
system  for  granting  grazing  rights  on 
public  land.  Grazing  rights  began  to  be 
issued  on  public  lands  in  the  early 
1930s.  Today,  through  Alberta 
Agriculture  and  Municipal  Affairs,  over 
10.5  million  acres  of  land  are  managed 
by  the  GOA  including  a  grazing 
component  of  approximately  two 
million  AUMs. 

Leases  for  grazing  rights  range  from 
one  to  twenty  year  terms,  but,  in 
practice,  all  leases  are  renewed  if  the 
lessee  is  in  good  standing.  Alberta's 
Public  Lands  Act  dictates  how  rental 
prices  will  be  set.  Specifically,  section 
107  states  that  annual  rent  will  be  equal 
to  a  percentage  of  the  forage  value  of  the 
leased  land.  When  determining  the 
forage  value  of  the  land,  the 
administering  authority  is  required  to 
consider  the  grazing  capacity  of  the 
land,  the  average  gain  in  weight  of  cattle 
on  grass,  and  the  average  price  per 
pound  of  cattle  sold  in  the  principal 
livestock  markets  in  Alberta  during  the 
preceding  year.  Beyond  paying  the  lease 
fee,  lessees  are  also  required  to 
construct  and  maintain  capital 
improvements  necessary  for  livestock 
and  must  comply  with  all  multiple-use 
and  conservation  restrictions  imposed 
by  the  government  on  the  land.  Lastly, 
lessees  must  pay  school  and  municipal 
taxes  charged  on  the  land  being  leased. 

As  noted  above,  Crown  lands  have 
various  multiple-use  elements,  from 
recreation  to  oil  and  gas  operations, 
which  are  often  in  conflict  with  one 
another.  The  legislation  that  manages 
these  diverging  interests  is  the  Surface 
Rights  Act.  Under  Alberta  law,  the 
surface  of  land  in  the  province  can  be 
owned  by  either  private  entities  or  the 
government,  but  all  rights  to  the 
subsurface  of  the  land  have  been 
reserved  to  the  government.  On 
occasion,  the  GOA  leases  subsurface 
rights  to  industrial  operators  {e.g.,  oil 
and  gas  companies)  and  the  Surface 
Rights  Act  lays  the  ground  rules  for 
resolving  differences  between  those  who 
control  the  siuface  rights  and  those  who 
lease  the  subsurface  rights. 

Section  12(1)  of  the  Surface  Rights 
Act  reads  that,  "no  operator  has  a  right 
of  entry  in  respect  of  the  surface  of  any 
land*  *  *until  the  operator  has 
obtained  the  consent  of  the  owner  and 
the  occupant  of  the  surfoce  of  the  land 
or  has  become  entitled  to  right  of  entry 
by  reason  of  an  order  of  the 
Board.*  *  *"  It  appears  frttm  the  record 


that  consent  from  the  owner  and 
occupant  is  usually  contingent  upon  a 
compensation  package  being  agreed 
upon  between  the  operator  and  the 
owner  and  occupant.  That  is,  the 
operator  will  agree  to  pay  a  certain 
amount  of  compensation  for  damages, 
disruption,  access,  and  other  factors  to 
the  owner  and  occupant.  If  the  operator 
is  unable  to  reach  an  agreement  with  the 
owner  and  occupant,  the  operator  can 
ask  the  Surface  Rights  Board  for  a  right 
of  entry.  In  such  cases,  the  Surface 
Rights  Board  will  issue  a  right  of  entry 
and  determine  the  appropriate  amount 
of  compensation.  In  determining  the  . 
amoimt  of  compensation  payable,  the 
Board  may  consider  the  market  value  of 
the  land,  the  loss  of  use  by  the  owner 
or  occupant  of  the  area  granted  to  the 
operator,  the  adverse  effect  of  the  area 
granted  to  the  operator  on  the  remaining 
land,  the  nuisance,  inconvenience,  and 
noise  caused  by  the  operations,  damage 
to  the  land  granted  to  the  operator,  and 
any  other  factors  the  Board  considers 
relevant. 

We  determine  that  grazing  leases 
granted  under  the  Albert  Crown  Lands 
Basic  Grazing  Program  are  being 
provided  to  ranchers  grazing  livestock, 
a  specific  group,  within  the  meaning  of 
section  771(5A)(D)(i).  Moreover,  we 
determine  that  the  provision  of  grazing 
leases  is  a  financial  contribution  as 
described  in  section  771(5)(D){iii)  of  the 
Act  (provision  of  a  good  or  service). 
Therefore,  to  determine  whether  these 
grazing  leases  result  in  a  countervailable 
subsidy  it  is  necessary  to  examine 
whether  they  confer  a  benefit  on  the 
recipients  of  the  leases. 

As  discussed  above  in  connection 
with  the  PFRA,  a  benefit  is  conferred  in 
the  provision  of  a  good  or  service  when 
the  government  receives  less  than 
adequate  remuneration.  Normally 
adequacy  of  remuneration  can  be 
measured  by  reference  to  the  prices 
being  charged  for  the  good  or  service  by 
private  suppliers.  In  the  case  of  grazing 
rights  provided  by  the  GOA,  however,  a 
simple  price  comparisoa  would  not  be 
appropriate. 

First,  as  discussed  in  connection  with 
the  grazing- programs  of  other  provinces, 
certain  adjustments  must  be  made  to 
reflect  the  different  costs  imposed  on 
the  lessees  of  private  and  public  land. 
Specifically,  we  adjusted  the  average 
private  price  downward  by  deducting 
costs  for  the  construction  of  fences  and 
water  improvements,  the  cost  of  paying 
property  taxes,  and  a  multiple-use  cost 
associated  with  limitations  on  forage 
(we  have  also  taken  into  account 
multiple-use  income,  as  noted  below). 
Although  the  GOA  argued  that  there 
were  other  differences  that  should  be 


taken  into  accoimt  for  such  things  as 
differences  in  operating  and  capital 
costs,  we  have  not  made  adjustments  for 
such  costs  because  the  GOA  did  not 
adequately  support  these  claimed 
adjustments.  Comparing  the  public 
grazing  lease  price  to  the  adjusted 
private  lease  price,  we  determine  that 
the  price  for  private  leases  is  higher 
than  the  price  for  a  public  grazing  lease. 
Second,  we  believe  the  compensation 
paid  by  oil  and  gas  operators  to  lessees 
of  private  and  public  land  to  gain  access 
to  the  oil  and  gas  resources  must  be 
accounted  for.  In  response  to  our 
request  for  information  and 
argumentation  about  so-called  "Bill 
31 '(which  will  amend  the  Public  Lands 
Act  and  the  Surface  Rights  Act),  the 
GOA  pointed  to  provisions  in  the 
Surface  Rights  Act  that  appear  to  give 
owners  and  lessees  of  private  and  public 
land  equal  rights  to  compensation.  In 
both  cases,  the  oil  and  gas  operator  is  to 
negotiate  compensation  agreements 
with  the  owners  and  lessees  before 
gaining  access  to  the  land.  If  agreement 
cannot  be  reached,  the  operator  appeals 
the  matter  to  the  Surface  Rights  Board. 
In  deciding  the  amount  of  compensation 
to  be  awarded  to  the  owners  and  lessees 
of  private  or  public  land,  the  Surface 
Rights  Board  applies  the  same  rules. 
Moreover,  the  GOA  claims,  the  amount 
of  compensation  received  by  any  owner 
or  lessee  cannot  be  considered 
excessive,  because  if  the  owner  or  lessee 
attempts  to  obtain  too  large  an  amount, 
the  oil  and  gas  operator  can  simply 
apply  to  the  Surface  Rights  Board  to  set 
the  correct  amount  of  compensation. 

Although  the  statutory  provisions  in 
the  Surface  Rights  Act  cited  by  the  GOA 
are  consistent  with  the  arguments  it  has 
put  forward,  other  information  on  the 
record  suggests  that  the  compensation 
received  by  lessees  of  public  land  is 
excessive.  Beginning  in  March  1997.  the 
GOA  undertook  a  study  to  examine 
agricultm-al  leases  in  the  province.  One 
of  the  main  issues  examined  in  the 
study  was  compensation  for  ranchers 
leasing  grazing  rights  on  public  lands. 
The  study  resulted  in  a  report  and, 
eventually,  legislation  (Bill  31). 
Although  Bill  31  has  not  yet  been  put 
into  effect,  it  seems  clear  that  one 
concern  the  legislation  seeks  to  address 
is  that  the  province,  as  owner  of  the 
public  land,  should  receive  some 
portion  of  the  compensation  now 
received  by  lessees  of  the  public  land. 

While  this,  in  itself,  does  not 
necessarily  mean  that  the  compensation 
ciurently  received  by  lessees  of  public 
land  is  excessive  when  compared  to  the 
compensation  received  by  lessees  of 
private  land,  statements  made  at  the 
time  that  Bill  31  was  proposed  and 
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debated,  lead  us  to  conclude  that  the 
compensation  received  by  lessees  of 
private  and  public  land  is  not 
equivalent.  Specifically,  the 
government's  spokesperson  on  behalf  of 
the  bill  stated:  "It  (Bill  31)  does  another 
thing  as  well:  it  ensures  that  public  land 
leasing  arrangements  are  more  equitable 
with  private  land  leasing  arrangements. 
Since  the  province  is  the  landowner  of 
pubUc  land  in  the  right  of  all  Albertans, 
we  were  told  by  oui  colleagues  and 
those  making  submissions  that  the 
province  should  act  like  a  landowner. 
This  means  that  leasing  arrangements 
should  be  more  comparable  to  the 
private  sector"  (statement  by  Mr. 
Thurber,  Alberta  Hansard,  April  14, 
1999.  page  1035).  Similarly,  "the  intent 
of  amendments  to  the  Surface  Rights 
Act  are  to  redistribute  payments  to  the 
landowner  (the  province)  and  the 
agriculture  disposition  holder  (the 
lessee  of  public  land)  more  in  line  with 
private  land  arrangements'  (statement 
by  Mr.  Thurber,  Alberta  Hansard,  May 
3, 1999,  page  1396). 

These  statements  appear  to  support 
the  conclusion  that  private  owners 
receive  more  in  compensation  than  the 
GOA  does  as  owner.  There  is  no 
indication  in  the  record  that  the  amount 
of  compensation  paid  by  oil  and  gas 
operators  for  private  lands  exceeds  the 
amount  of  compensation  paid  for  public 
lands.  Therefore,  we  conclude  that  the 
lessees  of  public  land  receive  greater 
compensation  than  their  counterparts 
on  private  land. 

If  our  conclusions  are  correct,  then 
the  differences  in  compensation 
amounts  to  lessees  of  public  and  private 
land  would  not  be  reflected  in  a 
comparison  of  fees  for  the  two  types  of 
grazing  rights.  This  is  because  the 
relatively  lower  level  of  compensation 
received  by  the  lessees  of  private  land 
will  cause  that  fee  to  be  lower  than  it 
would  be  if  they  received  the  higher 
amount  of  compensation. 

Therefore,  to  calculate  the  difference 
in  compensation  amounts  that  is  not 
reflected  in  a  comparison  of  fees  for  the 
two  types  of  grazing  rights,  we  have 
attempted  to  measure  the  remimeration 
that  we  believe  the  GOA  woiild  have 
received,  as  owner  of  the  public  land,  if 
its  leasing  arrangements  were  "in  line 
with  private  land  arrangements."  We 
note  diat  because  such  information 
regarding  compensation  is  not  available 
on  the  record  of  this  investigation,  our 
calculation  is  an  estimate  based  upon 
the  foots  available. 

Information  that  is  on  the  record 
indicates  that  total  compensation  earned 
by  public  lessees  is  approximately  C$40 
noillion  per  year.  It  appears  that  this 
amoimt  represents  compensation  for 


damages,  disruption,  access,  and  other 
factors.  Because  the  law  indicates  that 
both  private  and  public  lessees  are 
entitled  to  compensation  for  damages 
and  disruption  we  expect  that  a  portion 
of  this  C$40  million  represents  an 
amount  of  compensation  that  would  be 
paid  to  any  lessee  regardless  of  whether 
the  land  being  leased  was  private  or 
public.  Thus,  it  would  be  inappropriate 
to  assimie  that  the  C$40  million  figure 
represents  compensation  that  is  only 
obtained  by  public  lessees  because  they 
are  leasing  public  land. 

Therefore,  it  is  necessary  to  estimate 
the  portion  of  the  compensation 
received  by  lessees  of  public  land 
attributable  to  damages  and  disruption 
(which  would  be  the  same  for  a  private 
lessees)  versus  compensation  for  access 
and  other  factors.  In  this  respect,  the 
GOA  has  stated  that  the  average 
compensation  package  determined  by 
the  Surface  Ri^ts  Board  for  both  public 
and  private  lessees  amounted  to 
C$1,100  per  year.  Given  the  nimiber  of 
grazing  leases  on  public  land  affected  by 
subsurface  operations,  the  total  amount 
attributable  to  compensation  for 
damages  and  disruption  on  public  land 
woidd  be  approximately  C$15.9  million 
per  year.  According  to  the  rules 
followed  by  the  Surface  Rights  Board  in 
establishing  the  amount  of 
compensation,  this  amount  would 
represent  the  compensation  for  damages 
and  disruption  only.  The  remainder  of 
the  compensation  (C$24.1  million) 
would  be  for  access  and  other  factors. 

We  recognize  that  this  is  a  crude 
estimate  of  the  amount  of  compensation 
that  could  be  expected  to  flow  to  the 
GOA  if  it  received  the  compensation 
that  we  believe  currently  flows  to 
holders  of  public  land  leases.  For 
example,  while  the  C$40  million 
amount  is  widely  reported,  it  is  not 
clear  where  the  estimate  came  from  or 
how  it  was  calculated.  Moreover,  the 
amount  we  have  selected,  C$24.1 
million,  is  at  the  upper  end  of  the 
possible  range  qf  estimates.  [See 
statement  by  Dr.  Pannu,  a  member  of  the 
Alberta  legislature,  as  reported  in  the 
Alberta  Hansard,  May  11, 1999,  page 
1627:  "it's  difficult  at  this  point  to  make 
a  reliable  assessment  of  what  additional 
revenues  these  changes  in  the  leasing 
arrangements  proposed  in  this  bill  will 
generate  for  the  public  treasury.  I  have 
seen  different  figures.  I  think  it  could  be 
close  to  $13  million  to  $15  million  or 
perhaps  more*  *  *")  We  believe  that 
a  conservative  estimate  is  appropriate  in 
light  of  the  limited  information 
available  to  the  Department  to  ensure 
that  a  negative  final  determination  is 
warranted. 


Therefore,  because  public  lessees  can 
expect  to  receive  C$24.1  million  more  in 
compensation  by  renting  public  land  as 
opposed  to  private  land,  the  public  land 
is  more  valuable.  However,  as  noted 
above,  we  have  concluded  that  the 
differences  in  compensation  amoimts  to 
lessees  of  public  and  private  land  are 
not  reflected  in  a  comparison  of  fees  for 
the  two  types  of  grazing  rights.  That  is, 
the  government  is  not  charging  a  higher 
price  for  its  land  to  capture  this  value 
and,  thus,  is  not  being  adequately 
remunerated  for  its  provision  of  public 

land. 

To  measure  the  benefits  received 
under  the  Alberta  Crown  Lands  Basic 
Grazing  Program,  we  have  combined  the 
difference  calculated  by  comparing  the 
grazing  fees  paid  for  public  and  private 
land  with  the  difference  in 
compensation  described  above.  We 
treated  the  resulting  amount  as  a 
recxuring  benefit  and  divided  it  by  the 
investigated  provinces'  total  sales 
during  the  POL  On  this  basis,  we 
determine  the  coxmtervailable  subsidy 
to  be  0.65  percent  ad  valorem. 

Other  Progmms 

K.  Northern  Ontario  Heritage  Fund 
Corporation  Agriculture  Assistance 

The  Northern  Ontario  Heritage  Fund 
Corporation  ("NOHFC")  was  established 
in  1988  as  a  Crown  corporation.  Its 
piu'pose  is  to  promote  and  stimulate 
economic  development  in  northern 
Ontario.  NOHFC  focuses  on  funding 
infrastructure  improvements  and 
development  opportunities  in  northern 
Ontario.  Assistance  for  these  projects  is 
available  through  forgivable 
performance  loans,  incentive  term 
loans,  and  loan  guarantees. 

With  respect  to  agricultural  projects,' 
all  assistance  provided  by  NOHFC  is  in 
the  form  of  forgivable  performance 
loans.  The  types  of  agricultural  projects 
funded  include  capital  projects, 
marketing  projects  and  research  and 
development  projects.  Fifty  percent  of  a 
project's  capital  costs  are  eligible  for 
funding,  up  to  a  maximum  of  C$2.5 
million.  For  marketing  projects,  fifty 
percent  of  the  project  costs  may  receive 
funding,  up  to  a  maximum  of 
C$500,000.  For  research  and 
development  projects,  75  percent  of  the 
project  costs  may  receive  funding,  up  to 
a  maximum  of  C$500,000.  The  loans 
made  available  for  these  projects  are 
interest-free  and  normally  forgiven  after 
two  to  three  years.  The  extent  of  debt 
forgiveness  is  dependent  upon  the 
project  meeting  its  target  of  increasing 
the  value  of  farm  production  by  an 
amoimt  equal  to  the  NOHFC 
contribution. 


Federal  Register /VoL  64,  No.  204 /Friday,  October  22,  1999 /Notices 


57047 


Debt  forgiveness  is  a  financial 
contribution  as  described  in  section 
771(5)(D){i)  of  the  Act,  which  provides 
a  benefit  to  the  recipients  equal  to  the 
amount  of  the  debt  forgiven.  Because 
benefits  under  this  program  are  only 
available  in  northern  Ontario,  we 
determine  that  the  program  is  regionally 
specific  under  section  771(5A)(D)(iv)  of 
the  Act.  Therefore,  we  determine  that 
this  debt  forgiveness  is  countervailable 
within  the  meaning  of  section  771(5)  of 
the  Act. 

We  further  determine  that  this  debt 
forgiveness  is  non-reciuring  because  the 
recipients  could  not  expect  to  receive  it 
on  an  ongoing  basis.  However,  because 
the  benefit  to  cattle  producers  in 
Ontario  was  below  0.50  percent  of  the 
investigated  provinces'  sales  in  the  year 
of  receipt  in  each  of  the  relevant  years, 
we  expensed  the  debt  forgiveness  in  the 
year  received.  To  calculate  the  benefit 
for  the  POI,  we  divided  the  total  amount 
of  the  forgiven  debt  by  the  investigated 
provinces'  total  sales  during  the  POI.  On 
this  basis,  we  determine  the 
countervailable  subsidy  to  be  less  than 
0.01  percent  ad  valorem. 

Additionally,  we  determine  that  a 
countervailable  subsidy  is  conferred 
because  no  interest  is  charged  on  these 
loans.  Under  section  771(5)(E)(ii)  of  the 
Act,  a  benefit  arises  when  loan 
recipients  pay  less  on  government 
provided  loans  than  they  would  pay  on 
comparable  commercial  loans.  Pursuant 
to  section  355.49(f)  of  the  1989 
Proposed  Regulations,  we  have  treated 
the  balances  outstanding  during  the  POI 
as  interest-free,  short-term  loans.  We 
calculated  the  benefit  from  these  loans 
by  dividing  the  amount  of  interest  due 
at  the  benchmark  rate  by  the 
investigated  provinces'  total  sales 
during  the  POI.  On  this  basis,  we 
determine  the  countervailable  subsidy 
to  be  less  than  0.01  percent  ad  valorem. 

To  calculate  the  total  benefit  to  cattle 
producers  imder  this  program,  we 
summed  the  benefit  calculated  for  the 
forgiven  debt  and  the  interest-free  loans. 
On  this  basis,  we  determine  the  total 
subsidy  from  this  program  to  be  less 
than  0.01  percent  ad  valorem. 

L.  Ontario  Livestock,  Poultry,  and 
Honeybee  Protection  Act 

This  program,  which  is  administered 
by  the  Ontario  Ministry  of  Agriculture, 
Food  and  Rural  Affairs,  provides 
compensation  to  livestock  producers 
whose  animals  are  injured  or  killed  by 
wolves  or  coyotes.  Producers  apply  for, 
and  receive,  compensation  through  the 
local  municipal  government.  The 
Ontario  Ministry  of  Agriculture,  Food 
and  Rural  Affairs  reimburses  the 
municipality.  Grants  for  damage  to  live 


"  cattle  cannot  exceed  C$1,000  per  head. 
Although  the  Ministry  of  Agriculture 
does  not  track  the  proportion  of  benefits 
under  this  program  going  to  dairy  cattle 
or  beef  cattle  producers,  the  GOO  has 
reported  that  beef  cattle  producers  are 
believed  to  derive  the  majority  of  the 
benefits  from  the  program. 

A  grant  is  a  financial  contribution  as 
described  in  section  771{5)(D)(i)  of  the 
Act,  which  provides  a  benefit  to 
recipients  in  the  amount  of  the  grant. 
Because  this  program  is  limited  by  law 
to  livestock  producers,  poultry  farmers, 
and  beekeepers,  we  determine  that  the 
program  is  specific  under  section 
771{5A)(D)(i)  of  the  Act.  Therefore,  we 
determine  that  these  grants  are 
countervailable  within  the  meaning  of 
section  771(5)  of  the  Act. 

We  treated  the  grants  received  as  a 
recurring  benefit  because  livestock 
producers  can  expect  to  receive  the 
grants  every  year.  To  calculate  the 
benefit,  we  divided  the  total  amount  of 
grants  received  by  the  investigated 
provinces'  total  sales  of  live  cattle 
during  the  POI.  On  this  basis,  we 
determine  the  coimtervailable  subsidy 
to  be  0.01  percent  ad  valorem. 

M.  Ontario  Rabies  Indemnification 
Program 

This  program  is  administered  by  the 
Farm  Assistance  Branch  of  the  Ontario 
Ministry  of  Agriculture,  Food  and  Rural 
Affairs.  It  is  designed  to  encourage 
farmers  to  report  cases  of  rabies  in 
livestock  by  compensating  livestock 
producers  for  damage  caused  by  rabies. 
Farmers  may  receive  grants  up  to  a 
maximimi  of  C$1,000  per  head  of  cattle 
under  this  program.  Sixty  percent  of  the 
grants  are  funded  by  the  GOO  and  40 
percent  by  the  GOC. 

A  grant  is  a  financial  contribution  as 
described  in  section  771(5)(D)(i)  of  the 
Act  which  provides  a  benefit  to 
recipients  in  the  amount  of  the  grant. 
Because  the  legislation  establishing  this 
program  expressly  limits  these  grants  to 
livestock  producers,  we  determine  that 
the  program  is  specific  under  section 
771(5A){D)(i)  of  the  Act.  Therefore,  we 
determine  that  these  grants  are 
countervailable  within  the  meaning  of 
section  771(5)  of  the  Act. 

We  treated  the  grants  received  as  a 
recurring  benefit  because  farmers  can 
expect  to  receive  the  grants  every  year. 
To  calculate  the  benefit,  we  divided  the 
total  amount  of  grants  received  by  the 
investigated  provinces'  total  sales  of  live 
cattle  during  the  POI.  The  amoimt  of  the 
total  amount  of  grants  was  taken-from 
updated  information  supplied  to  the 
Department  at  verification.  On  this 
basis,  we  determine  the  countervailable 


subsidy  to  be  less  than  0.01  percent  ad 
valorem. 

N.  Saskatchewan  Livestock  and 
Horticultural  Facilities  Incentives 
Program 

The  purpose  of  this  program  is  to 
promote  the  diversification  of 
Saskatchewan's  rural  economy  by 
encom-aging  investment  in  livestock  and 
horticultural  facilities.  This  program 
allows  for  an  annual  rebate  of  education 
and  health  taxes  paid  on  building 
materials  and  stationary  equipment 
used  in  livestock  operations,  as  well  as 
greenhouses,  cmd  vegetable  and  raw 
fruit  storage  facilities. 

A  tax  benefit  is  a  financial 
contribution  as  described  in  section 
771(5)(D)(ii)  of  the  Act  which  provides 
a  benefit  to  the  recipient  in  the  amount 
of  the  tax  savings.  Because  the 
legislation  establishing  this  program 
expressly  limits  the  tax  benefits  to  the 
livestock  and  horticulture  industries,  we 
determine  that  the  program  is  specific 
under  section  771(5A){D)(i)  of  the  Act. 
Therefore,  we  determine  that  this  tax 
benefit  is  countervailable  within  the 
meaning  of  section  771(5)  of  the  Act. 

In  calculating  the  benefit,  we  treated 
the  tax  savings  as  a  recurring  benefit 
and  divided  the  tax  savings  received  by 
the  investigated  provinces'  total  sales 
during  the  POI.  On  this  basis,  we 
determine  the  countervailable  subsidy 
to  be  less  than  0.01  percent  ad  valorem. 

n.  Programs  Determined  To  Be  Not 
Countervailable 

A.  Canadian  Wheat  Board 

Introduction 

The  Canadian  Wheat  Board  ("CWB") 
has  the  exclusive  authority  to  market 
Canadian  feed  and  malting  barley  in 
export  markets.  In  the  Canadian 
domestic  market,  the  CWB  has  exclusive 
marketing  authority  only  with  respect  to 
malting  barley.  The  petitioner  alleges 
that  the  CWB's  pooUng  system 
(described  below)  sends  distorted 
market  signals  to  Canadian  farmers. 
Further,  the  petitioner  argues  that  the 
system  of  marketing  feed  barley  in 
Canada  imposes  excessive  costs  on 
farmers,  with  the  result  that  less  feed 
barley  is  exported  than  there  otherwise 
would  be.  Consequently,  the  petitioner 
alleges,  more  feed  barley  is  available  on 
the  domestic  market,  which  artificially 
lowers  prices  paid  by  Canadian  cattle 
producers.  Aldiough  the  CWB  system 
may  not  involve  the  expUcit  export 
restriction  present  in  Certain  Softwood 
Lumber  Products  from  Canada,  57  FR 
22570  (May  28.  1992)  ["Lumbef)  and 
Leather  from  Argentina,  55  FR  40212- 
(October  2, 1990)  {"Leathei").  in  the 
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petitioner's  view,  the  CWB's  control 
over,  and  operations  in.  the  feed  barley 
market  have  the  same  result  as  the 
export  restrictions  which  the 
Department  found  countervailable  in 
those  cases. 

In  the  Preliminary  Determination,  we 
preliminarily  concluded  that,  even  if  the 
CWB  controlled  exports,  it  nonetheless 
did  not  provide  a  benefit  to  Canadian 
producers  of  live  cattle  because 
Canadian  domestic  prices  were  not 
lower  than  prices  in  the  United  States 
in  the  POL  In  making  our  price 
comparisons  for  the  Preliminary 
Determination,  we  compared  U.S.  prices 
for  feed  barley  in  Great  Falls,  Montana, 
with  several  Canadian  domestic  prices. 
We  preliminarily  found  that  Canadian 
domestic  prices  were  comparable  to 
U.S.  prices. 

Since  the  Preliminary  Determination. 
we  have  conducted  a  thorough  analysis 
of  all  aspects  of  the  Canadian  feed 
barley  market  and  its  relation  to  the 
cattle  industry.  We  analyzed  where 
btirley  is  produced  and  consumed 
within  Canada,  the  total  production  of 
both  feed  and  malting  varieties  of 
barley,  marketing  options  available  to 
barley  farmers,  exports  of  feed  barley, 
the  operations  of  the  CWB,  feed  barley 
prices  within  and  outside  the  area  in 
Canada  under  the  control  of  the  CWB 
(i.e.,  the  "designated  area"),  and 
additional  feed  barley  prices  in  the 
United  States.  We  find  that  the  CWB  has 
extensive  control  over  the  feed  barley 
export  market  and  that  its  operations  in 
that  market  can,  and  do,  have  a  major 
impact  in  the  domestic  feed  barley 
market.  However,  as  in  the  Preliminary 
Determination,  we  find  that  the 
operations  of  the  CWB  did  not  provide 
a  benefit  to  the  producers  of  live  cattle 
during  the  POI. 

Canadian  Barley  Production 

There  are  two  primary  agricultural 
areas  in  Canada:  the  prairies  in  western 
Canada  (Alberta,  Saskatchewan  and 
Manitoba),  and  southern  Ontario  and 
Quebec.  Eighty  percent  of  Canadian 
farmland  is  in  the  prairies.  The  large 
majority  of  Canadian  grain  is  grown  on 
the  prairies,  although  some  grain  is  also 
grown  in  the  southernmost  portions  of 
Ontario  and  Quebec. 

The  growing  conditions  in  western 
Canada  and  the  eastern  provinces  are 
very  different,  which  leads  to  different 
growing  patterns  in  each  area.  The 
climate  in  the  prairies  is  drier  and 
cooler  with  a  shorter  growing  season; 
the  predominant  crops  are  barley, 
wheat,  and  oilseeds.  Conversely, 
because  Ontario  is  wanner  and  receives 
more  rainfall,  the  climate  there  is  more 
conducive  to  growing  com  and 


soybeans.  While  Ontario  has  some 
barley  production,  barley  is  not  the 
predominant  crop  in  the  area. 

In  the  most  recent  crop  year  (1998/ 
1999),  Canada  produced  a  total  of  12.7 
million  metric  tons  of  barley.  Over 
ninety  percent  of  this  barley  was  grown 
in  the  prairies;  400,000  metric  tons  were 
grown  in  Ontario.  The  percentage  of 
prairie  production  by  province  was:  48 
percent  in  Alberta,  37  percent  in 
Saskatchewan,  14  percent  in  Manitoba, 
and  less  than  one  percent  in  British 
Colimibia.  Although  70  percent  of 
Canadian  barley  is  seeded  as  malting 
varieties  (for  which  higher  prices  can  be 
obtained),  only  30  percent  is  actually 
sold  as  malting  barley.  The  malting 
barley  that  is  not  sold  for  malting  is 
consumed  as  feed  barley. 

Almost  half  of  all  Canadian  barley 
production  occurs  in  Alberta,  in  a  north- 
south  belt  extending  from  Lethbridge  in 
the  south  to  Edmonton  in  the  north. 
From  Edmonton,  the  barley  growing 
area  arcs  in  a  southeastwardly  direction 
towards  Winnipeg.  A  small  portion  of 
southeastern  Alberta  and  a  much  larger 
section  of  southern  Saskatchewan  are 
less  productive  for  growing  barley 
because  of  less  rainfall  and  wanner 
temperatures. 

In  Ontario,  the  barley  growing  area  is 
primarily  located  on  the  peninsxila  that 
extends  south  between  Lake  Huron,  on 
the  west,  and  Lakes  Erie  and  Ontario,  on 
the  east.  Some  grain  is  also  grown 
arovmd  Ottawa.  The  primary  crop  grown 
in  Ontario  is  com;  barley  production 
occurs  on  the  fringe  of  the  growing  area 
where  com  cannot  grow  because  of 
cooler  temperatiires  or  unfavorable  soil 
conditions. 

Canadian  Cattle  Production 

Canadian  beef  cattle  production  is 
primarily  concentrated  in  western 
Canada  (82  percent),  with  12  percent  in 
Ontario,  and  5  percent  in  Quebec. 
Western  Canadian  beef  production  by 
province  is:  46  percent  in  Alberta,  21 
percent  in  Saskatchewan,  11  percent  in 
Manitoba,  and  5  percent  in  British 
Columbia.  Similar  to  barley  production, 
almost  half  of  all  Canadian  beef  cattle 
production  occurs  in  Alberta.  Many 
farmers  throughout  the  prairies  produce 
both  cattle  and  barley.  The  primary 
consumers  of  feed  barley  are  feedlots, 
and  the  majority  of  Canadian  feedlots 
(approximately  70  percent)  are  located 
in  southern  Alberta,  between  Lethbridge 
and  Calgary. 

CWB  Organizational  Principles  and 
History 

The  CWB  had  its  origins  in  the  early 
1900s.  It  was  during  this  time  that  two 
of  the  fundamental  principles  of  the 


CWB  and  the  marketing  of  Canadian 
barley  were  established:  single-desk 
selling  and  the  "pooling"  of  costs  and 
revenues.  Since  we  are  only  concerned 
with  feed  barley,  single-desk  selling  in 
the  context  of  this  investigation  means 
that  the  CWB  is  the  sole  exporter  of 
western  Canadian  feed  barley.  This 
authority  requires  barley  farmers  to  sell 
via  a  single  entity  in  export  markets 
rather  than  competing  against  one 
another.  Barley  farmers  can  compete 
with  each  other  with  respect  to  feed 
barley  sales  in  Canada — ^though  not  with 
respect  to  malting  barley  sales  in 
Canada.  In  theory,  according  to  the 
CWB,  the  absence  of  multiple  sellers 
and  the  ability  to  sell  at  different  prices 
in  different  markets  allows  the  single 
desk  seller  to  obtain  a  higher  overall 
price  for  Canadian  grain. 

The  pooling  mechanism  is  perhaps 
the  defining  feature  of  the  CWB's 
operations.  The  CWB  operates  a 
separate  "pool"  for  each  of  the  four 
crops  under  its  authority  (wheat,  dunun 
wheat,  feed  barley  and  "designated"  or 
malting  barley).  Pooling  means  that  the 
CWB  pays  every  farmer  the  same 
amount  for  a  given  quantity  and  quality 
of  grain  based  on  the  weighted-average 
price  received  for  all  the  barley 
marketed  in  the  pool  year,  regardless  of 
when  in  the  crop  year  the  farmer  sells 
to  the  CWB  and  regardless  of  the 
specific  sales  prices  the  CWB  realizes  on 
the  individual  sales  of  that  grain.  (The 
payment  mechanism — involving  initial, 
adjustment,  interim  and  final 
payments — is  discussed  below.) 
According  to  the  CWB,  the  pooling 
mechanism  is  a  risk  management  tool 
designed  to  protect  farmers  from 
adverse  price  fluctuations  that  may 
occur  throughout  theyear. 

Prior  to  1974,  the  CWB  controlled  all 
sales  of  barley,  including  domestic  sales 
of  feed  barley.  Responding  to  pressure 
from  eastern  livestock  producers  who 
wanted  access  to  western  grain  and 
western  grain  producers  who  wanted  to 
sell  grain  in  the  east,  the  GOC  removed 
domestic  sales  of  feed  barley  bom  the 
CWB's  jurisdiction  in  1974.  In  the  same 
year,  the  GOC  established  the  Reserve 
Stock  Program,  apparently  to  ensure 
that  western  livestock  producers  would 
continue  to  have  a  reliable  source  of 
feed  barley.  This  program  was 
terminated  in  1979. 

In  1984,  the  Western  Grain 
Transportation  Act  ("WGTA")  came 
into  effect.  Under  this  program,  the  GOC 
paid  the  difference  between  the  "crow 
rate"  (a  ceiling  on  rail  rates  dating  back 
to  1897)  and  an  unregulated  rate.  In 
1985,  the  province  of  Alberta  began  the 
Crow  Benefit  Offset  Program  to  offset 
the  higher  local  grain  prices  caused  by 
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the  WGTA.  The  program  essentially 
subsidized  the  purchase  of  barley  by 
livestock  producers  and  may  have 
resulted  in  an  increase  of  livestock 
production  in  the  province.  The  WGTA 
subsidies  continued  imtil  1995. 
On  August  1, 1993,  the  GOG 
permitted  non-CWB  entities  to  export 
barley,  thereby  creating  the  so-called 
"Gontinental  Barley  Market"  ("GEM"). 
As  a  result  of  Canadian  judicial 
intervention,  the  GEM  lasted  only  until 
September  10,  1993.  Diu-ing  the  GEM. 
exports  of  Canadian  feed  barley  to  the 
United  States  increased  dramatically 
compared  to  prior  periods.  Whether  this 
was  due  to  the  ability  of  individual 
farmers  to  export  or  other  factors  (e.g., 
flooding  in  the  United  States)  has  been 
subject  to  much  dispute.  Economists 
also  differ  on  the  impact  of  the  GEM  on 
U.S.  and  Canadian  prices,  specifically, 
whether  the  CBM  resulted  in  the 
convergence  of  U.S.  and  Canadian 
domestic  feed  prices.  The  petitioner 
suggests  that  the  GEM  is  indicative  of 
the  market  that  would  exist  in  the 
absence  of  the  GWE. 

'  CWBAct 

The  current  statutory  authority  for  the 
GWE  was  enacted  in  1935.  The  GWE 
Act:  (1)  Codifies  the  GWE's  exclusive 
control  over  feed  and  malting  barley 
exports;  (2)  establishes  the  governance 
structure  and  mission  of  the  GWE;  and 
(3)  delineates  the  relationship  between 
the  GOG  and  GWE.  Under  section  45  of 
the  GWE  Act,  "no  person  shall  export 
from  Canada  [wheat  or  barley]  owned  by 
a  person  other  than  the  Board. "  This 
provision  grants  the  GWE  its  export 
monopoly  authority  with  respect  to  all 
barley  produced  in  Canada.  Section  45 
of  the  GWE  Act  also  grants  the  GWE 
authority  over  interprovincial  trade  in 
barley. 

During  the  POI,  the  GWE  was  a  Grown 
corporation  governed  by  five 
commissioners  appointed  by  the  GOG. 
Farmers  were  represented  on  an 
advisory  board  that  could  only  make 
recommendations  to  the  commissioners. 
Pursuant  to  section  7  of  its  statutory 
authority,  the  GWE's  mandate  is  to  sell 
grain  "for  such  prices  as  it  considers 
reasonable  with  the  object  of  promoting 
the  sale  of  grain  produced  in  Canada  in 
world  markets." 

The  GWE  Act  establishes  the 
following  three  financial  relationships 
between  the  GWE  and  the  GOG:  (1)  The 
GOC  guarantees  all  approved 
borrowings  of  the  GWE,  (2)  the  GOG 
guarantees  the  initial  payment, 
adjustments,  and  interim  payments 
made  to  farmers  (discussed  further 
below),  and  (3)  the  GOG  guarantees 
credit  extended  to  purchasers  of  GWE 


grain.  (See  sections  6,  7  and  19  of  the 
GWE  Act.) 

In  addition  to  the  financial  ties 
between  the  GOC  and  the  GWE,  the 
GWE  Act  promulgates  other  means  by 
which  the  GOG  may  exert  authority  over 
GWE  operations.  Section  18  of  the  GWE 
Act  allows  for  GOC  policy  directions  via 
an  order  by  the  Govemor-in-Gouncil 
("GIG").  Under  section  32,  the  amount 
of  the  initial  payment  must  be  approved 
by  the  GOC.  Finally,  the  GWE  is 
required  to  provide  a  proprietary, 
detailed  annuial  reporting  of  the  GWE's 
operations  to  the  GIG. 

1 998  Amendment  to  the  CWB  Act 

In  1996,  the  GOC  established  the 
Western  Grain  Marketing  Panel 
("WGMP")  to  review  the  marketing 
system  of  western  Canadian  grain.  As  a 
result  of  the  WGMP,  an  amendment  to 
the  GWE  Act  ("the  amendment")  was 
passed  in  Jime  1998  and  became 
operational  on  December  31,  1998.  Parts 
of  the  amendment  were  implemented  in 
June  and  December  1998,  while  others 
have  yet  to  be  formally  implemented. 
Below  is  a  discussion  of  certain  key 
WGMP  recommendations  and  the 
provisions  that  were  passed  to 
implement  these  recommendations. 
Change  in  legal  status.  As  noted, 
under  the  old  GWE  Act,  the  GWE  was 
a  Grown  corporation.  Pursuant  to  the 
amendment,  it  became  a  "shared- 
governance"  corporation.  The  new 
governance  structure  created  by  the 
amendment  granted  more  direct  control 
of  the  GWE  to  the  farmers  through  the 
Board  of  Directors.  Specifically,  ten 
members  of  the  new  Board  of  Directors 
are  elected  by  grain  producers  and  the 
remaining  five  members,  including  the 
president,  are  appointed  by  the  GOC. 
The  new  Board  of  Directors  is 
responsible  for  managing  the  business 
and  affairs  of  the  GWE  and  directing 
strategic  planning.  The  old  Advisory 
Board  was  disbanded. 

Removal  of  feed  barley  from  CWB 
jurisdiction.  "The  WGMP  recommended 
that  the  CWB  should  remain  solely 
responsible  for  marketing  malting 
barley,  but  that  farmers  should  be 
allowed  to  export  feed  barley  directly  or 
sell  it  to  the  GWE.  In  1997,  the  GOG 
held  a  plebiscite  asking  farmers  if  they 
wanted  to  continue  the  current 
marketing  system  or  sell  their  barley 
without  ^e  GWE.  Sixty-three  percent  of 
farmers  voted  to  maintain  the  current 
system.  Thus,  the  GWE's  exclusive 
control  over  both  feed  and  malting 
barley  exports  has  continued. 

Early  closing  of  pools.  Under  the  old 
GWE  Act,  the  CWB  could  only  make 
final  payments  on  pools  in  January 
following  the  end  of  the  crop  year  (e.g.. 


January  1999  for  the  1997-98  crop  year). 
The  amendment  grants  the  GWE  the 
authority  to  close  a  pool  early  [i.e.,  prior 
to  the  end  of  the  crop  year).  The  GWE 
wanted  the  ability  to  close  a  pool  in 
situations  where  export  prices  decline 
precipitously.  Under  these 
circumstances,  the  GWE  could 
terminate  the  existing  pool  once  it 
became  apparent  that  prices  were 
steadily  declining.  Farmers  who 
delivered  their  barley  to  the  pool  would 
receive  the  weighted-average  price 
received  during  the  time  the  pool  was 
open.  After  the  old  pool  was  closed,  a 
new  pool  could  be  established.  The  first 
pool  would  reflect  the  higher  prices  in 
the  beginning  of  the  year,  and  the 
second  pool  would  reflect  the  lower 
prices  at  the  end  of  the  year.  By  ending 
a  pool  early,  the  pool  payment  farmers 
receive  for  their  grain  would  be  more 
reflective  of  their  initial  expectations. 
Ending  pools  early  in  a  falling  market 
could  also  be  used  as  a  mechanism  to 
ensure  that  the  GOG  would  not  have  to 
cover  a  pool  deficit  (i.e.,  reimbursing  the 
CWB  for  the  difference  between  the 
payments  made  to  farmers  in  the  course 
of  the  crop  year  and  the  actual  revenues 
received  on  barley  pool  sales). 

Cash  Purchase  Option.  As 
recommended  by  the  WGMP,  the 
amendment  allows  the  GWE  to  make 
cash  purchases  from  farmers  and  other 
participants  on  the  open  market.  The 
reason  for  this  change  is  to  allow  the 
GWE  to  purchase  grain  directly  from 
farmers  when  the  CWB  has  seUing 
opportunities  but  the  GWE's  estimates 
of  the  final  pool  payment  the  former 
will  receive — the  Pool  Retimi  Outlooks 
and  Estimated  Pool  Returns  (the  PROs 
and  EPRs,  discussed  below)— are  not 
attracting  sufficient  supplies  to  take 
advantage  of  those  opportunities. 
However,  prior  to  the  adoption  of  the 
amendment  in  1998,  the  hvestock 
industry  expressed  concern  that  use  of 
this  provision  by  the  CWB  might  raise 
feed  barley  prices  to  the  Canadian 
livestock  industry.  This  provision  has 
not  yet  been  proclaimed  in  force  by 
Parliament.  Therefore,  the  cash 
purchase  option  has  not  yet  been 
exercised  by  the  GWE. 

CWB  Operations 

The  Canadian  crop  year  is  from 
August  1  to  July  31.  Barley  is  normally 
planted  in  tbe  spring.  Harvesting  begins 
the  first  or  second  week  of  August  and 
may  continue  through  October, 
depending  on  the  weather.  Once  the 
grain  is  harvested,  the  farmer  can  begin 
to  deliver  grain  immediately  through  the 
acreage-based  system,  or  through  the 
"delivery  contract  system"  throughout 
the  year.  Relatively  small  amounts  of 
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grain  are  delivered  under  the  acreage- 
based  system.  The  primary  method  of 
sale  and  delivery  to  the  CWB  is  through 
the  delivery  contract  system. 

Under  the  delivery  contract  system, 
there  are  four  contract  series  throughout 
the  year,  each  with  a  different  deadline 
(for  the  1997-98  crop  year,  the 
deadlines  were:  series  A.  October  31; 
series  B.  December  31;  series  C. 
February  27;  and  series  D.  May  29).  On 
the  contract,  the  former  identifies,  inter 
alia,  the  station  to  which  he  normally 
delivers  (he  can  deliver  anywhere  he 
wants),  the  series  for  which  he  is 
offering  grain,  and  the  net  amount  he 
expects  to  deliver.  Because  the  fanner 
will  not  know  the  exact  weight  of  his 
barley  until  it  is  delivered,  the  CWB 
allows  an  85  percent  tolerance. 

After  the  CWB  receives  all  contracts 
offered  under  a  particular  series,  it 
tabtilates  the  offers  and  determines 
whether  it  will  accept  all  the  grain.  The 
factors  that  are  taken  into  consideration 
in  this  analysis  are:  the  amoimt  and 
types  of  grain  offered,  the  sales 
requirements  identified  up  to  that  point, 
and  any  transportation  constraints.  The 
acceptance  rate  for  every  series  in  the 
POI  was  100  percent.  In  the  last  five 
years,  the  CWB  has  consistently 
accepted  all  the  barley  offered  to  it. 
except  for  series  C  in  the  1995-96  crop 
year,  when  it  only  accepted  fifty  percent 
of  the  grain  offered. 

Once  the  series  contracts  have  been 
offered  and  accepted,  delivery  of  the 
barley  must  be  "called"  by  the  CWB.  A 
"call"  or  "delivery  call"  is  essentially 
an  instruction  issued  by  the  CWB  to 
farmers  telling  them  when  and  where  to 
deliver  their  barley.  The  CWB  must 
issue  a  call  before  a  former  can  deliver 
his  grain. 

A  number  of  factors  are  analyzed  by 
the  CWB  in  determining  when  the  grain 
should  be  called  into  the  handling 
system:  the  total  amoimt  offered, 
immediate  sales  commitments,  the 
quantity  of  grain  already  in  the  handling 
system,  where  grain  is  located,  any 
transportation  constraints,  and 
outstanding  delivery  calls  (if  any).  Any 
one  call  can  be  less  than  100  percent  of 
the  accepted  series  amoimt.  However, 
acceptance  of  a  farmer's  offer  commits 
the  CWB  to  call  all  the  grain  accepted 
at  some  point  before  the  end  of  the  crop 
year.  Once  a  call  is  announced,  farmers 
m^  deliver  their  grain. 

Ihirsuant  to  section  24  of  the  CWB 
Act.  farmers  are  legally  prevented  from 
delivering  to  a  grain  elevator  unless. 
inter  alia,  they  have  a  permit  book,  the 
grain  was  produced  on  the  lands 
described  in  the  permit  book,  and  the 
quantity  of  grain  delivered  does  not 
exceed  the  amoimt  authorized  by  the 


CWB.  When  the  fanner  delivers  the 
grain  to  the  elevator,  the  elevator 
manager  grades  it,  and  makes  the  initial 
payment  (discussed  below)  on  behalf  of 
the  CWB  to  the  farmer.  The  delivery  is 
recorded  in  the  farmer's  permit  book 
and  applied  against  the  contract  the 
farmer  established  with  the  CWB  to 
calculate  the  net  outstanding  balance  of 
grain  due  under  that  contract. 

Every  farmer  that  sells'  into  the  pool 
receives  the  payment  for  his  crop  in 
installments.  Upon  delivery  of  the  grain 
to  the  elevator,  the  farmer  receives  the 
published  initial  payment  adjusted  for 
freight  to  either  Vancouver  or  St. 
Lawrence  (the  two  primary  export 
points),  less  any  grain  company 
deductions  for  elevation  and  cleaning. 
The  initial  payment  set  by  the  CWB  is 
based  on  market  projections.  CWB- 
specific  sales  prospects,  and  an 
evaluation  of  export  prices.  While  there 
is  no  fixed  rule,  initial  payments 
historically  have  been  set  at  70-75 
percent  of  the  projected  final  return.  As 
noted  above,  the  initial  payment  must 
be  approved  by  the  GOC. 

During  the  year,  the  CWB  may  make 
adjusted  or  interim  payments.  After  the 
pool  year  is  closed,  the  farmer  normally 
receives  a  final  pajmient.  The  sum  of 
these  payments  equals  the  "pool 
payment,"  which  is  the  total  return  the 
farmer  receives  for  barley  delivered  to 
the  CWB. 

Once  the  barley  has  been  called, 
delivered  and  stored,  it  must  eventually 
be  moved  to  an  export  point.  This  is 
generally  done  by  rail.  The  allocation  of 
the  two  Canadian  railroads'  resources  is 
ananged  by  a  government/private  sector 
committee  called  the  Car  ^location 
Policy  Group  ("CAPO").  This  group  sets 
policies  and  coordinates  the  movement 
of  barley  and  other  grain  through  the 
system.  CAPG  has  representatives  from 
grain  companies,  railways,  farmers, 
small  shippers,  and  the  CWB.  It 
performs  capacity  planning  for  four- 
month  and  one-year  periods.  It 
evaluates  market  demand  information 
from  shippers  and  supply  information 
from  railroads  to  determine  where  and 
when  the  transportation  constraints  will 
arise.  During  high  usage  periods,  the 
CAPG  attempts  to  allocate  resources 
equally;  in  other  words,  access  is  not 
rationed  by  price.  [See  section  28  of  the 
CWB  Act,  which  enables  the  CWB  to 
"provide  for  the  allocation  of  railway 
cars.") 

Pricing  Signals 

Starting  in  late  February  to  early 
March  prior  to  the  crop  year  (e.g., 
February  1997  for  the  August  1,1997/ 
July  31. 1998  crop  year),  the  CWB 
publishes,  on  a  monthly  basis,  the  Pool 


Return  Outlook  (PRO),  which  is  a  range 
within  which  the  CWB  expects  the  final 
pool  return  to  fall.  The  monthly  PROs 
are  the  main  tool  a  farmer  has  in 
determining  how  much  barley  to  grow 
and  in  deciding  whether  to  sell  his  grain 
domestically,  or  to  the  CWB  for  export. 
Once  the  pool  year  is  in  progress  and 
sales  have  been  completed,  the  CWB  has 
a  better  idea  of  the  final  pool  return.  In 
March  of  the  crop  year  (e.g.,  March  1998 
for  the  August  1, 1997/July  31, 1998 
crop  year),  the  CWB  announces  the 
Estimated  Pool  Return  (EPR),  which  is   " 
a  fixed  number,  not  a  range.  EPRs  are 
issued  again  in  June  and  September. 
When  determining  the  PROs  and 
EPRs  for  feed  barley,  many  factors  are 
examined,  including:  harvest 
conditions,  foreign  subsidies,  carryover 
stocks  from  the  previous  year,  and  the 
quality  and  quantity  of  the  U.S.  com 
crop.  (The  price  of  com  and  barley  are 
closely  related  over  time  because  both 
are  used  as  livestock  feed  and  both  have 
similar  nutritional  value  for  livestock.  In 
the  United  States,  com  is  the  primary 
feed  for  cattle.)  Both  the  PROs  and  EPRs 
generally  reflect  prices  in  export 
markets  rather  than  the  domestic 
market. 

The  Producer  Direct  Sales  Progmm 

The  Producer  Direct  Sales  ("PDS") 
Prograin  allows  farmers  to  export  barley 
on  their  own  account  to  the  U.S.  market. 
Section  46  of  the  CWB  Act  and  section 
14  of  the  CWB  regulations  provide  the 
mechanism  by  which  the  CWB  grants 
export  licenses  under  the  PDS  program 
to  individual  farmers  both  inside  and 
outside  the  designated  area  (i.e.,  the  area 
under  the  control  of  the  CWB). 

Pursuant  to  section  46(d)  of  the  CWB 
Act,  the  terms  and  conditions  for  the 
granting  of  licenses  can  include: 

*  *  *  recovery  from  the  applicant  by  the 
Board  *  *  *  of  a  sum  that,  in  the  opinion  of 
the  Board,  represents  the  pecuniary  benefit 
enuring  to  the  applicant  pursuant  to  the 
granting  of  the  license,  arising  solely  by 
reason  of  the  prohibition  of  exports  of  [the 
covered  products]  without  a  license  and  the 
then  existing  differences  between  prices  of 
[the  covered  products]  inside  and  outside 
Canada. 

We  discussed  this  section  of  the  CWB 
Act  extensively  at  verification.  One 
literal  interpretation  of  section  46(d)  is 
that  it  requires  that  any  difference 
between  the  price  the  CWB  offers  a 
farmer  and  the  price  the  farmer  can 
obtain  by  exporting  his  barley 
independently' must  be  paid  to  the  CWB 
in  return  for  the  granting  of  the  export 
license.  Obviously,  such  an 
interpretation  would  discourage  the 
exportation  of  barley  by  any  entity  other 
than  the  CWB.  In  practice,  the  CWB  has 
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interpreted  this  provision  to  mean  that 
the  fanner  wishing  to  export 
independently  must  pay  the  difference 
between  the  total  pool  return  and  a 
price  set  under  the  PDS  program. 
Although  the  precise  manner  by  which 
the  CWB  determines  this  price  is 
proprietary,  in  essence,  the  PDS  price  is 
based  upon  the  export  opportimities  of 
the  CWB. 

In  order  to  export  barley  under  the 
PDS  program,  farmers  within  the 
designated  area  must  (at  least,  on  paper) 
deliver  their  grain  to  the  CWB — for 
which  they  will  receive  the  normal  pool 
payments — and  then  repurchase  that 
barley  at  the  posted  daily  PDS  price.  In 
the  1997-1998  crop  year,  a  very  small 
percentage  of  Canadian  feed  barley 
exports  went  through  the  PDS  program. 

°  Analysis  of  CWB  Operations 

The  Canadian  grain  marketing 
system — of  which  the  CWB  is  an 
integral  part — is  highly  regulated  and 
institutionalized.  Certain  CWB  policies 
and  programs  indicate  that  the 
operations  of  the  CWB,  with  respect  to 
feed  barley,  may  have  goals  other  than 
promoting  the  interests  of  barley 
farmers.  Moreover,  while  there  may  not 
be  an  overt  restraint  on  exports  by  the 
CWB,  there  are  certain  aspects  of  the 
CWB  pooling  system  and  Canadian 
grain  marketing  system  overall  that 
could  have  the  same  result  as  an  overt 
restraint  on  exports. 

As  noted  above,  the  CWB's  mandate 
is  to  sell  grain  "for  such  prices  as  it 
considers  reasonable  with  the  object  of 
promoting  the  sale  of  grain  produced  in 
Canada  in  world  markets."  According  to 
its  annual  reports  [see,  for  example, 
page  2  of  the  CWB's  1997-1998  Annual 
Report  in  Exhibit  CWB-34),  the  CWB's 
mission  is  to  maximize  returns  to 
western  Canadian  grain  fanners. 
However,  the  CWB  has  also  stated  that 
it  must  balance  this  objective  with  the 
need  of  processors  to  source  grain  at  a 
price  that  allows  them  to  compete  in  the 
finished  product  market  [see,  for 
example,  page  17  of  the  CWB's  1995- 
1996  Annual  Report  in  the  petitioner's 
November  6, 1998  submission  at  exhibit 
A-1  and  verification  exhibit  CWB-14). 
Arguably,  this  pricing  policy  with 
respect  to  downstream  processors,  along 
with  the  CWB  value-added  program 
discussed  below,  demonstrates  that  the 
operations  of  the  CWB  may  be  guided 
by  government  policy  objectives 
inconsistent  with  the  actions  expected 
of  a  normal  market  actor. 

Similarly,  we  verified  that  the  CWB 
has  a  value-added  program  intended  to 
increase  the  domestic  value-added  of 
the  cereal  grains  it  markets.  Although 
the  current  objective  of  the  value-added 


program  relates  primarily  to  the  milling 
and  malting  industries,  the  value-added 
program  is  very  broad  and  includes 
anything  involved  in  processing  cereal 
grains.  Some  value-added  programs 
have  centered  on  the  livestock  industry. 

During  the  1997-1998  crop  year,  the 
CWB  held  its  second  annual  "Moving 
Up  Market"  conference.  At  this 
conference,  the  livestock  feeding 
industry  was  one  area  of  focus. 
Brochures  from  the  conference  and 
copies  of  the  presentations  given  by  two 
CWB  officials  and  a  private  sector 
representative  from  the  hog  industry 
were  collected  on  verification.  Included 
in  the  presentation  by  the  Chief 
Commissioner  of  the  CWB  were  the 
following  statements: 

The  government  in  this  province  [Alberta] 
is  encouraging  the  processing  of  raw 
products  into  fully  processed  consumer 
goods  to  capture  the  value  which  is  added  by 
processing  rather  than  simply  exporting  bulk 
agricultural  goods. 

The  CWB  shares  the  same  desire  to  see 
Canadian  processors  using  as  much  of  Prairie 
farmers'  cereal  grains  as  possible  *  *   *. 

The  western  Canadian  livestock  feeding 
industry  secures  virtually  all  of  its  feed  grain 
requirements  from  Prairie  farmers.  In  an  open 
and  competitive  environment,  this  huge  and 
growing  market  for  feed  grains  may 
eventually  make  the  export  of  feed  barley 
from  western  Canada  a  thing  of  the  past. 

[See  verification  exhibit  CWB-14.) 

These  statements  indicate,  at  a 
minimum,  that  the  CWB  supports  a 
policy  of  increased  domestic  value- 
added  for  barley  grown  on  the  prairies. 

With  respect  to  the  CWB  pooling 
mechanism,  one  CWB-commissioned 
study  notes  that  if  prices  in  the  export 
markets  suddenly  rise,  the  PRO/EPRs, 
which  are  estimates  of  the  average  price 
to  be  received  by  the  CWB  throughout 
the  year,  will  not  rise  commensurately. 
[See  The  CWB  and  Barley  Marketing  by 
Schmitz,  etal.,  in  verification  exhibit 
CWB-7.)  As  a  result,  fanners,  who 
might  otherwise  attempt  to  take 
advantage  of  the  higher  prices,  might 
not  off^er  their  barley  to  die  CWB  to  be 
sold  in  the  export  market.  Under  these 
circumstances,  the  impact  on  the  market 
would  be  the  same  as  an  overt  export 
restriction:  more  feed  barley  will  be 
supplied  to  the  domestic  market  and 
domestic  feed  barley  prices  will  be 
potentially  lower. 

In  general,  some  economists  maintain 
that  the  heavily  regulated  nature  of  the 
Canadian  marketing  system  for  grain  has 
slowed  productivity  in  grain  handling, 
increased  marketing  costs  and  reduced 
farm  returns.  They  ai;gue  that  the  CWB 
does  not  pursue  improvements  in  the 
marketing  and  handling  system  the 
same  way  that  private  entities  would  in 


response  to  market  forces.  [See,  for 
example.  Carter  and  Loyns,  The 
Economics  of  Single  Desk  Selling  of 
Western  Canadian  Grain,  attached  as 
Exhibit  5k,  to  the  R-Calf  petition.)  A 
1995  study  by  KPMG  Management 
Consulting  estimated  that  up  to  twenty 
percent  of  operational  costs  could  be 
saved  annually  through  reduced 
regulation,  the  introduction  of 
transparent  incentives,  and  improved 
accountability  [See  Rapid  Grain  Flow- 
Transfoming  Grain  Logistics  prepared 
for  the  Western  Grain  Elevator 
Association,  April  1995).  If  unnecessary 
or  additional  costs  are  imposed  on  the 
farmer  when  he  seeks  to  export,  the 
impact  on  the  market  would  be  the  same 
as  an  overt  export  restriction:  more  feed 
barley  will  be  supplied  to  the  domestic 
market  and  domestic  feed  barley  prices 
will  be  potentially  lower. 

Some  economists  also  argue  that  tbe 
"selection  rate"  for  malting  barley  is 
lower  in  Canada  relative  to  other 
countries.  (The  "selection  rate"  is  the 
percentage  of  malting  barley  that  is 
actually  sold  as  malting  barley;  malting 
barley  not  selected  for  malting  is  sold  as 
feed  barely.)  As  a  result,  more  barley 
grown  as  malting  barley  is  sold  as  feed 
barley  in  both  the  domestic  and  export 
markets.  [See,  for  example,  D.  Demcey 
Johnson,  Single  Desk  Selling  of 
Canadian  Barley,  in  the  petitioner's  July 
29,1999  submission  at  Exhibit  6.) 
Arguably,  this  scenario  might  also 
depress  feed  prices  in  the  domestic 
market.  The  CWB  argues  that  the 
determination  of  what  qualifies  as 
malting  barley  is  made  by  private 
entities  and  other  public  entities  of  the 
Canadian  government.  However,  while 
the  record  indicates  that  the  CWB  is  not 
directly  involved  in  the  selection  of 
malting  barley,  the  CWB  does  seek  to 
ensure  that  barley  it  selb  as  feed  barley 
is  not  re-sold  in  another  market  as 
malting  barley. 

Pricing  Analysis 

To  determine  if  the  operations  of  the 
CWB  have  provided  a  benefit  to  the 
producers  of  live  cattle  in  Canada 
during  the  POI,  we  made  numerous 
price  comparisons  between  Canadian 
domestic  prices,  several  U.S.  domestic 
prices  (some  of  which  are  representative 
of  the  largest  feed  barley  consumer 
markets  in  the  world),  and  the  CWB 
export  price  to  the  United  States. 
Specifically,  the  benchmark  prices  we 
used  were  the  prices  in  Portland,  an 
average  price  in  the  U.S.  based  on 
several  different  price  series,  and  CWB 
export  prices  to  the  United  States.  We 
did  not  make  any  adjustments  to  the 
reported  prices  other  than  fi-eight,  where 
appropriate. 
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First,  we  compared  the  domestic  and 
export  marketing  options  that  would  be 
available  to  a  barley  farmer  in 
Saskatoon,  Saskatchewan  in  an  open 
market.  We  used  a  farmer  in  Saskatoon 
as  representative  of  Canadian  barley 
farmers  because  Saskatoon  is  located  in 
the  center  of  the  Canadian  barley 
growing  area  and  because  the  best  data 
we  have  for  freight  adjustments  pertain 
to  Saskatoon.  We  compared  domestic 
and  export  opportimities,  as  represented 
by  Lethbridge  and  Portland, 
respectively.  We  used  Portland  prices 
because  these  prices  are  representative 
of  export  prices  to  large,  traditional 
glob^  consmners  of  feed  barley  [e.g., 
Saudi  Arabia  and  Japan]  [see  September 
22. 1999,  Memorandum  to  File, 
"Portland  and  Pacific  Northwest  (PNW) 
prices"). 

We  adjusted  both  the  domestic  and 
export  prices  back  to  Saskatoon  by 
freight  (rail  fr«ight  for  export,  truck 
freight  for  domestic).  See  October  12, 
1999,  Memorandum  to  Susan  Kuhbach, 
"Pricing  Analysis  for  the  Canadian 
Wheat  Board  (CWB)  for  the  Final 
Determination"  ("CWB  Analysis 
Memorandum")  and  Final  Calculations. 
We  observed  that,  during  the  POI  the 
export  prices  in  Portland  were  similar  to 
those  in  Lethbridge.  Although 
Lethbridge  prices  have  been  lower 
historically,  especially  in  the  1995-1996 
crop  year,  there  is  no  consistent  pattern 
of  the  Portland  prices  significanUy 
exceeding  the  Canadian  price. 
Beginning  in  November  1997,  the 
Canadian  domestic  price  has  been 
higher. 

Second,  we  compared  the  CWB  export 
price  to  the  U.S.  with  the  domestic  price 
in  Lethbridge.  We  observed  the  same 
price  relationships  described  above 
during  the  POI  and  the  prior  t\itq  years. 

Third,  we  compared  tne  weighted 
average  price  in  the  designated  area 
with  the  average  price  of  barley  in  the 
United  States  during  the  POI  without 
making  any  adjustments  for  freight.  To 
calculate  the  designated  area  price,  we 
took  various  Canadian  "Off-Board" 
prices  in  the  designated  area 
(Lethbridge,  Calgary,  Saskatoon,  Melfort 
and  Winnipeg)  and  weighted  them  by 
cattle  production  in  the  different  areas. 
We  used  cattle  production  as  a  proxy  for 
barley  consxunption  because  the 
majority  of  barley  consumed  in  Canada 
is  consumed  by  cattle.  For  U.S.  prices, 
we  calculated  a  simple  average  of  prices 
for  feed  barley  at  various  locations 
(Duluth,  Bottineau,  Cando,  Churchs 
Ferry,  Rugby.  Stanley,  Great  Falls, 
Golden  Triangle,  Northcentral,  emd 
Portland).  We  used  all  U.S.  pricing 
points  on  the  record  except 
Minneapolis,  East  Coast  (Norfolk 


Terminal)  and  PNW.  We  did  not  include 
the  Minneapolis  price  series  as  those 
prices  are  for  malting  barley.  East  Coast 
prices  were  omitted  because  no  data  is 
reported  for  most  months  during  the 
POI.  We  did  not  have  sufficient 
information  to  weight  average  the  U.S. 
prices  by  consumption.  We  observed 
that,  diuing  the  POI,  the  average  price 
in  the  U.S.  was  usually  lower  Qian  the 
average  price  in  the  designated  area. 

Finally,  we  compared  an  average 
price  in  the  two  primary  growing  areas 
in  Canada  with  geographically 
comparable  growing  areas  in  the  United 
States  which  are  approximately  the 
same  distance  from  export  ports. 
Specifically,  we  compared  an  average 
price  in  Alberta  with  an  average  price  in 
Montana,  and  an  average  price  in 
Saskatchewan  with  an  average  price  in 
North  Dakota.  In  both  of  these 
comparisons,  we  observed  that,  during 
the  POI  (the  only  period  for  which  we 
have  all  the  needed  data),  the  Canadian 
price  was  often  higher  than  the  U.S. 
price. 

Thus,  based  on  the  above  price 
comparisons,  we  determine  that  the 
operations  of  the  CWB  did  not  provide 
a  benefit  to  the  producers  of  live  cattle 
during  the  POI.  Therefore,  we  determine 
that  the  operations  of  the  CWB  during 
the  POI  did  not  provide  an  indirect 
coimtervailable  subsidy. 

Provision  of  Goods  or  Services 

B.  Saskatchewan  Pasture  Program 

The  Saskatchewan  Pasture  Program 
has  been  in  place  since  1922.  It  is 
designed  to  provide  supplemental 
grazing  to  Saskatchewan  livestock 
producers  and  to  maintain  grazing  and 
other  fragile  lands  in  permanent  cover 
to  promote  soil  stability.  Saskatchewan 
Agriculture  and  Food  operates  56 
provincial  community  pastures 
encompassing  804,000  acres.  At  these 
pastures,  the  SAF  offers  grazing, 
breeding,  and  health  services  for  fees 
established  by  SAF.  Fees  are  based  upon 
recovery  of  the  costs  associated  with  the 
grazing  and  breeding  services  of  each 
pastxire. 

The  provision  of  a  good  or  service  is 
a  financial  contribution  as  described  in 
section  771(5)(D)(iii)  of  the  Act.  As 
discussed  above  in  connection  with  the 
PFRA,  a  benefit  is  conferred  in  the 
provision  of  a  good  or  service  when  the 
prices  charged  for  government-provided 
goods  or  services  are  less  than  the  prices 
charged  by  private  suppliers.  In  the  case 
of  the  Saskatchewan  Pasture  Program,  a 
simple  comparison  of  the  fees  charged 
would  not  be  appropriate  because  the 
pasture  services  being  offered  by  the 
SAF  differ  frt)m  those  offered  by  private 


providers.  In  this  regard,  the  GOS  has 
provided  a  quantifiable  adjustment. 
Specifically,  we  adjusted  the  private 
price  downward  by  deducting  costs 
associated  with  the  timing  of  the  sale  of 
cull  cows.  Although  the  GOS  argued 
that  there  were  other  differences  that 
should  be  taken  into  account  for  such 
things  as  commingling,  pasture 
condition,  delivery  and  pickup  periods, 
we  have  not  made  adjustments  for  such 
costs  because  eithef  the  GOS  did  not 
establish  that  such  costs  were  faced 
solely  by  public  pasture  patrons  or 
because  the  GOS  was  imable  to  quantify 
them. 

Comparing  the  public  pasturing  price 
to  the  adjusted  private  pasturing  price, 
we  determine  that  the  price  for  private 
pastiires  is  lower  than  the  price  for 
public  pastures.  Therefore,  we 
determine  that  the  government  is 
adequately  remunerated  for  its 
provision  of  pastiire  services.  Thus,  no 
countervailable  subsidy  exists. 

C.  Alberta  Grazing  Reserve  Program 

Like  the  federal  government's  PFRA 
Community  Pasting  Program,  Alberta 
developed  community  past\u«s 
(reserves)  on  which  multiple  ranchers' 
herds  can  graze.  Grazing  reserves  also 
provided  multiple-use  opportimities  to 
other  users. 

Traditionally,  government  employees 
supervised  and  managed  the  animals  on 
the  reserves,  and  maintained  and  built 
range  infrastructure.  However,  as  of 
April  1, 1999,  the  GOA  ceased  to 
perform  management  activities  on  32  of 
its  37  grazing  reserves  as  a  result  of  a 
privatization  initiative.  Under  the 
privatization  initiative,  livestock 
management  responsibilities  were 
shifted  to  grazing  associations  and  new. 
negotiated  fees  have  been  established. 
However,  during  the  POI.  the 
government  operated  20  reserves, 
accounting  for  approximately  170,000 
AUMs.  The  17  remaining  reserves  were 
privately  operated  and  accounted  for 
approximately  150,000  AUMs. 

Priority  in  issuing  permits  for  use  of 
the  reserves  is  given  to  residents  who 
operate  a  ranch  or  farm.  The  Minister  of 
Lands  and  Forests  establishes  the 
amotmt  to  be  paid  for  stock  grazing  on 
each  pasture  operated  by  the  GOA.  The 
GOA  reported  that  the  grazing  revenues 
obtained  from  this  program  exceed  the 
cost  of  the  grazing  aspects  of  the 
program  and  cover  many  of  the 
multiple-use  functions  of  the  land. 

The  provision  of  a  good  or  service  is 
a  financial  contribution  as  described  in 
section  771(5)p)(iii)  of  the  Act.  As 
discussed  above  in  connection  with  the 
PFRA,  a  benefit  is  conferred  in  the 
provision  of  a  good  or  service  when  the 
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prices  charged  for  govemment-provided 
goods  or  services  are  less  than  the  prices 
charged  by  private  suppliers.  In  the  case 
of  the  Alberta  Grazing  Reserve  Program, 
we  determine  that  the  government  is 
charging  more  than  the  private 
providers  of  the  same  services. 
Specifically,  the  fees  charged  by  the 
private  grazing  associations  to  its 
members  were  lower  than  those  charged 
by  the  government.  Based  on  the  above, 
we  determine  that  the  government  is 
receiving  adequate  remuneration  for  its 
provision  of  grazing  services.  Thus,  no 
countervailable  subsidy  exists. 

We  also  examined  wnether  the 
amount  charged  by  the  GOA  to  the 
private  grazing  associations  for  the 
reserves  they  operate  provided  adequate 
remuneration  tot  he  GOA.  We  found 
that  the  fee  charged  is  comparable  to  the 
adjusted  private  grazing  lease  price 
discussed  under  the  "Alberta  Crown 
Lands  Basic  Grazing  Program"  section 
above.  Therefore,  we  determine  that  the 
government  is  being  adequately 
remunerated  for  its  provision  of  grazing 
land  to  grazing  associations.  Thus,  no 
countervailable  subsidy  exists. 

Green  Box  Progmms 

Under  section  771(5B)(F)  of  the  Act. 
domestic  support  measures  provided 
with  respect  to  the  agricultural  products 
listed  in  Annex  1  to  the  1994  WTO 
Agreement  on  Agriculture  ("Agriculture 
Agreement")  shall  be  treated  as 
noncoimtervailable  if  the  Department 
determines  that  the  measures  conform 
fully  with  the  provisions  of  Aimex  2  of 
the  Agriculture  Agreement.  Our  New 
CVD  Regulations  further  state  that  we 
will  determine  that  a  particular 
domestic  support  measure  conforms 
fully  to  the  green  box  criteria  in  the 
Agriculture  Agreement  if  we  find  that 
the  measure  (1)  is  provided  through  a 
publicly-funded  program  (including 
government  revenue  forgone)  not 
involving  transfers  from  consumers;  (2) 
does  not  have  the  effect  of  providing 
price  support  to  producers;  and  (3) 
meets  the  relevant  policy-specific 
criteria  and  conditions  laid  out  in 
Aimex  2  of  the  Agriculture  Agreement. 
As  was  noted  above  in  the  Applicable 
Statute  and  Regulations  section, 
although  Subpart  E  of  19  CFR  Part  351 
of  our  New  CVD  Regulations  does  not 
apply  to  this  investigation.  Subpart  E 
represents  the  Department's 
interpretation  of  the  requirements  of  the 
Act  and  is,  thus,  referenced  here. 

The  GOG  requested  "green  box" 
treatment  for  three  programs  in  this 
investigation:  The  Canada-Alberta  Beef 
Industry  Development  Fund 
("CABIDF"),  the  Feed  Freight 
Assistance  Adjustment  Fund  ("FFAF"), 


and  the  Saskatchewan  Beef 
Development  Fund  ("SBDF").  Because 
the  FFAF  was  not  used  during  the  POI, 
we  do  not  reach  the  issue  of  green  box 
treatment  for  FFAF.  See  the  Programs 
Preliminarily  Determined  To  Be  Not 
Used  section,  below.  The  claims  made 
relating  to  CABIDF  and  SBDF  are 
discussed  in  detail  below.  A  more 
detailed  discussion  of  the  Department's 
analysis  of  this  issue  can  be  found  in  the 
Department's  Memorandum  to  Richard 
Moreland:  "Green  Box  Claims  Made  by 
the  Government  of  Canada,"  dated  May 
3,  1999,  which  is  on  file  in  the  Central 
Records  Unit. 

D.  Canada- Alberta  Beef  Industry 
Development  Fund 

CABIDF,  which  was  established  by 
the  GOC  and  the  GOA  in  April  1997, 
supports  research,  development,  and 
related  activities  connected  to  the  beef 
industry  in  Alberta.  It  is  administered 
by  the  Alberta  Department  of 
Agriculture,  Food,  and  Rural 
Development  and  run  by  the  Alberta 
Cattle  Commission  and  the  Alberta 
Agricultural  Research  Institute.  To 
receive  funding  through  this  program, 
applicants  must  submit  a  series  of 
research  proposals  that  are  evaluated  on 
the  basis  of  the  project's  relationship  to 
the  Funds 's  research  priorities  (which 
are  discussed  in  the  Preliminary 
Determination),  its  scientific  merits,  and 
the  usefulness  of  the  project  results  to 
the  beef  industry,  directly  or  indirectly. 
Final  proposals  are  evaluated  for 
technical  merit  by  a  scientific 
committee  consisting  of  industry 
experts  and  scientists,  and  are  then 
approved  or  rejected  based  on  these 
evaluations  by  CABIDF'^  governing 
committee. 

In  order  to  determine  whether 
CABIDF  qualifies  for  green  box 
treatment  under  section  771(5B)(F)  of 
the  Act,  we  examined  whether  CABIDF 
met  the  criteria  specified  in  the  Act  and 
further  detailed  in  the  Agriculture 
Agreement.  With  regard  to  the  first 
criterion  noted  above,  in  the  original 
and  supplemental  questionnaire 
responses,  the  GOC  and  the  GOA  stated 
that  all  monies  used  to  fund  this 
program  came  directly  from  the 
government,  whether  on  a  provincial  or 
on  a  federal  level.  We  verified  that  no 
funds  for  this  program  were  received 
from  any  entity  other  than  federal  and 
provincial  governments  during  the  POI. 
The  funds  went  directly  to  CABIDF 
applicants.  No  transfers  from  consumers 
were  involved. 

As  for  the  second  criterion,  none  of 
the  projects  that  have  been  approved  by 
CABIDF  have  the  effect  of  providing 
price  support  to  producers. 


With  regard  to  the  last  criterion,  the 
policy-specific  criteria  that  must  be  met 
in  this  case  are  those  listed  imder 
paragraph  2,  Annex  2  of  the  Agriculture 
Agreement.  Paragraph  2  focuses  on 
policies  that  provide  ser\'ices  or  benefits 
to  the  agriculture  or  rural  community.  It 
includes  sub-paragraph  (a),  which 
covers  projects  for  research,  including 
general  research,  research  in  connection 
with  environmental  programs,  and 
research  programs  relating  to  particular 
products  (sub-paragraph  (a)). 

According  to  its  autnorizing  statute, 
the  purpose  of  CABIDF  is  to  "provide 
financial  contributions  in  the  form  of 
grants  to  enhance  research  and  industry 
development  activities  with  the 
objective  of  promoting  and  enhancing 
the  competitiveness  of  the  beef  industry 
in  Alberta."  Officials  confirmed  that 
each  project  approved  through  CABIDF 
is  approved  solely  because  of  its 
potential  scientific  research  value  to  the 
Alberta  beef  industry,  and  that  projects 
approved  are  all  research-related 
projects.  We  verified  that  all  of  the 
projects  that  have  been  funded  by 
CABIDF  since  the  program's  inception 
in  April  1997  have  been  related  to 
scientific  research  activities  for  the  beef 
industry  and  the  agriculture  industry  in 
general.  All  of  the  approved  projects 
consisted  of  grants,  not  revenue  forgone, 
and  we  verified  that  none  were  paid 
directly  to  producers  or  processors. 

BaBed  on  our  analysis,  we  find  that 
CABIDF  is  eligible  for  green  box 
treatment  under  section  771(5B)(F)  of 
the  Act,  and,  thus,  is  not 
countervailable. 

E.  Saskatchewan  Beef  Development 
Fund 

SBDF,  which  is  administered  by  the 
Agriculture  Research  Branch  of  the 
Saskatchewan  Ministry  of  Agriculture 
and  Food,  supports  the  development 
and  diversification  of  Saskatchewan's 
beef  industry  through  the  funding  of 
various  projects  related  to  production 
research,  technology  transfer,  and 
development  and  promotion  of  new 
products.  The  ministry-appointed, 
producer-run  governing  board,  the 
Saskatchewan  Beef  Development  Board, 
meets  once  a  year  to  review  and  approve 
project  proposals  that  it  deem^  to  be  of 
general  benefit  to  the  cattle  and  beef 
industries.  Priority  is  given  to  public 
research  institutions  conducting 
research,  development,  and  promotion 
activities  that  will  be  generally  available 
to  the  industry. 

In  order  to  determine  whether  SBDF 
qualifies  for  green  box  treatment  under 
section  771(5B)(F)  of  the  Act,  we 
examined  whether  the  SBDF  met  the 
criteria  specified  in  the  Act  and  further 
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laid  out  in  the  Agriculture  Agreement, 
which  were  described  in  detail  above. 
With  regard  to  the  first  criterion,  in  the 
original  and  supplemental  questionnaire 
responses,  the  GOS  reported  that  all 
monies  used  to  hind  this  program  came 
directly  from  the  provincial 
government.  We  verified  that  no  funds 
for  this  program  were  received  from  any 
non-public  entity  during  the  POL  The 
funds  went  directly  to  SBDF  applicants. 
No  transfers  from  consiuners  were 
involved. 

As  for  the  second  criterion,  none  of 
the  projects  that  have  been  approved  by 
SBDF  have  the  effect  of  providing  price 
support  to  producers. 

Finally,  with  regard  to  the  last 
criterion,  the  policy-specific  criteria  that 
must  be  met  in  this  case  are  also  those 
which  are  listed  under  paragraph  2, 
Annex  2  of  the  Agriculture  Agreement. 
In  particiilar,  the  relevant  criteria  are 
contained  in  sub-paragraphs  (a),  (c),  (d), 
and  (f)  of  paragraph  2,  which  focus  on 
programs  relating  to  research,  training 
services,  extension  and  advisory 
services,  and  marketing  and  promotion 
services. 

The  regiilations  governing  SBDF  state 
that  the  purpose  of  the  program  is  to 
provide  for  the  enhancement  of  the 
Saskatchewan  beef  and  beef  cattle 
industry  through  research, 
development,  and  promotional  activities 
that  the  board  considers  to  be  in  the  best 
interests  of  the  industry.  We  verified 
that  each  of  the  thirteen  projects  that 
received  funding  distributions  through 
the  SBDF  during  the  POI  was  either  a 
research  or  an  extension  and  advisory 
program.  All  of  the  approved  projects 
consisted  of  grants,  not  revenue  forgone, 
and  we  confirmed  that  none  were  paid 
directly  to  producers  or  processors. 

Based  on  our  analysis,  we  find  that 
SBDF  is  eligible  for  green  box  treatment 
under  section  771{5B)(F)  of  the  Act  and, 
thus,  is  not  countervailable. 

Other  Progmms 

F.  Net  Income  Stabilization  Account 

The  Net  Income  Stabifization  Account 
("NISA")  is  designed  to  stabilize  an 
individual  farm's  overall  financial 
performance  through  a  volimtary 
savings  plan.  Participants  enroll  all 
eligible  commodities  grown  on  the  farm. 
Farmers  may  then  deposit  a  portion  of 
the  proceeds  from  their  sales  of  eligible 
NISA  commodities  (up  to  three  percent 
of  net  eligible  sales)  into  individual 
savings  accounts,  receive  matching 
government  deposits,  and  make 
additional,  non-matchable  deposits,  up 
to  20  percent  of  net  sales.  The  matching 
deposits  come  from  both  the  federal  and 
provincial  governments. 


NISA  provides  stabilization  assistance 
on  a  "whole  farm"  basis.  This  means 
that  a  farmer's  eligibility  to  receive 
assistance  depends  on  total  farm  profits, 
not  the  profits  earned  on  individual 
commodities.  A  producer  can  withdraw 
funds  from  a  NISA  account  under  a 
stabilization  or  minimiun  income 
trigger.  The  stabilization  trigger  permits 
withdrawal  when  the  gross  profit 
margin  from  the  entire  farming 
operation  falls  below  an  historical 
average,  based  on  the  previous  five 
years.  If  poor  market  performance  of 
some  products  is  o^et  by  increased 
revenues  from  others,  no  withdrawal  is 
triggered.  The  minimum  income  trigger 
perinits  the  producer  to  withdraw  the 
amount  by  which  income  from  the  farm 
falls  short  of  a  specific  minimum 
income  level. 

In  Live  Swine  From  Canada;  Final 
Results  of  Changed  Circumstances 
Countervailing  Duty  Administrative 
Review,  and  Partial  Revocation,  61  FR 
45402  (August  29, 1996),  we  foimd  that 
NISA  is  not  dejure  specific.  Moreover, 
for  hog  producers,  we  found  that  NISA 
was  not  de  facto  specific.  Therefore,  the 
issue  in  this  investigation  is  whether 
NISA  is  de  facto  specific  with  respect  to 
cattle  producers. 

To  make  our  determination,  we  have 
examined  whether  cattle  producers  are 
dominant  users  of  the  program,  or 
whether  cattle  producers  receive 
disproportionately  large  benefits  under 
the  program.  We  found  no  evidence  that 
cattle  producers  are  dominant  users  or 
receive  disproportionate  benefits  from 
the  NISA  program.  Specifically,  the 
GOC  provided  information  on  farmer 
withdrawals  of  NISA  funds  during  the 
POI  and  the  two  preceding  years. 
Because  NISA  does  not  collect  or 
maintain  information  concerning 
withdrawals  on  a  commodity-by- 
commodity  basis,  the  GOC  reported 
former  wididrawals  by  categorizing 
farms  by  the  source  of  the  majority  of 
their  revenues.  That  is,  a  farm  with  over 
fifty  percent  of  its  revenues  from  a 
particular  commodity's  sale,  such  as 
cattle,  was  classified  as  a  farm  of  that 
commodity.  On  this  basis  the  GOC 
reported  that,  during  the  POI,  cattle 
farms  accoimted  for  7.7  percent  by  value 
of  total  withdrawals  from  NISA. 

We  have  also  analyzed  whether  NISA 
is  regionally  specific  because  certain 
commodities,  including  cattle,  in  certain 
provinces  are  not  eligible  commodities 
imder  the  program.  In  that  regard,  we 
determine  that  NISA  is  not  limited  to  a 
particular  region.  While  certain 
commodities  are  not  eligible  for 
matching  funds  within  certain 
provinces,  the  producers  of  these 
commodities  elect  not  to  participate  at 


their  own  choice,  not  because  the 
program  is  limited  to  an  enterprise  or 
industry  located  in  a  particular  region. 

Based  on  the  above  analysis,  we 
determine  that  NISA  assistance  is  not 
limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries.  Therefore,  we  determine  that 
assistance  received  by  cattle  producers 
imder  the  NISA  program  is  not 
coimtervailable. 

G.  Alberta  Public  Grazing  Lands 
Improvement  Program 

Established  in  1970  and  terminated  in 
1995,  this  program  provided  a  partial 
credit  toward  the  payment  of  rent  on  a 
public  grazing  land  disposition  if  the 
lessee  imdertook  certain  pre-approved 
capital  range  improvement  projects.  The 
leaseholder  was  required  to  pay  for  all 
the  costs  incurred  for  these  capital 
improvements,  and  was  reimbuAed  for 
25  to  50  percent  of  these  costs  through 
credits  on  the  rental  fees  otherwise  due 
annually.  All  improvements  belong  to 
the  government  and,  once  the 
improvements  are  created,  the  lessee  is 
required  to  maintain  them  at  his  or  her 
own  expense. 

In  order  for  a  financial  contribution  to 
exist  imder  this  program,  the  GOA  must 
forego  rental  fees,  or  a  portion  thereof, 
that  are  otherwise  due  as  described  in 
section  771{5)(D)(ii)  of  the  Act. 
However,  in  this  case  the  reduction  in 
the  rental  fees  corresponds  to  range 
improvements  on  behalf  of  the 
government.  Fiuthermore,  the  increased 
value  of  the  land  as  a  result  of  the 
improvements  is  captured  upon  the  next 
setting  of  rental  fees.  Based  on  the  above 
analysis,  we  determine  that  this 
program  does  not  provide  a  financial 
contribution  and,  therefore,  we 
determine  that  the  program  is  not 
countervailable. 

H.  Saskatchewan  Crown  Land 
Improvement  Policy 

The  Crown  Land  Improvement  Policy 
is  designed  to  provide  rental 
adjustments  when  Crown  land  lease 
holders  make  capital  improvements  to 
the  land,  such  as  clearing,  bush 
removal,  or  breaking  and  reseeding.  In 
return  for  the  lessee's  funding  of  these 
improvements,  Saskatchewan 
Agriculture  and  Food  ("SAF")  agrees 
not  to  increase  the  rental  rate  for  a 
certain  period  of  time,  depending  on  the 
length  of  the  improvement  project  or 
may  reduce  the  basis  for  rent.  SAF  is 
willing  to  reduce  the  rental  rate  or 
freeze  the  rate  because  during  the 
improvement  project  the  actuetl  stocking 
rate  of  the  land  is  lower  than  the 
potential,  the  improvements  do  not 
result  in  an  immediate  increase  in  the 
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productive  value  of  the  land,  and  any 
improvements  belong  to  the  Crowrn. 

In  order  for  a  financial  contribution  to 
exist  under  this  program  the  GOS  must 
forego  rental  fees,  or  a  portion  thereof, 
that  are  otherwise  due  as  described  in 
section  771{5)(D){ii)  of  the  Act. 
However,  in  this  case  the  reduction  in 
the  rental  fees  corresponds  to  a 
reduction  in  the  land's  carrying  capacity 
while  improvements  are  undertaken. 
The  increased  value  of  the  land  as  a 
result  of  the  improvements  is  captured 
upon  the  next  setting  of  rental  fees. 
Based  on  the  above  analysis,  we 
determine  that  this  program  does  not 
provide  a  financial  contribution  and, 
therefore,  we  determine  that  the 
program  is  not  countervailable. 

I.  Saskatchewan  Breeder  Associations 
Loan  Guarantee  Program 

The  Saskatchewan  Breeder 
Associations  Loan  Guarantee  Program 
was  established  in  1991  to  facilitate  the 
establishment  of  cattle  breeder 
associations,  in  an  effort  to  promote 
cattle  breeding  in  Saskatchewan.  The 
program  is  administered  by  the 
Livestock  and  Veterinary  Operations 
Branch  of  the  Saskatchewan  Agriculture 
and  Food  Department.  This  agency 
provides  a  guarantee  on  25  percent  of 
the  principal  amount  of  loans  to  breeder 
associations  for  the  purchase  of  certain 
breeding  catde.  Eligibility  is  limited  to 
breeder  associations  which  consist  of  at 
least  twenty  individuals  who  are 
residents  of  Saskatchewan  and  over  the 
age  of  eighteen.  One  himdred  and  seven 
associations  received  guarantees  on 
loans  which  were  outstanding  during 
the  POL 

Breeding  livestock  is  not  covered  by 
the  order  of  this  investigation. 
Therefore,  we  determine  that  this 
program  does  not  provide  a 
countervailable  subsidy  to  the  subject 
merchandise  because  any  potential 
subsidy  would  benefit  merchandise 
other  than  that  covered  by  this 
investigation. 

m.  Programs  Determined  To  Be  Not 
Used 

Based  upon  the  information  provided 
in  the  responses,  we  determine  that  the 
producers  of  the  subject  merchandise 
imder  investigation  did  not  apply  for  or 
receive  benefits  under  the  following 
programs  during  the  POL 

A.  Feed  Freight  Assistance  Adjustment 
Fund 

Of  the  four  responding  provinces  in 
this  investigation,  only  one,  Ontario, 
participated  in  the  Feed  Freight 
Assistance  Adjustment  Fimd  program. 
Specifically,  in  the  year  prior  to  &e  POI, 


the  first  year  of  the  FFAF,  a  grant  was 
provided  to  Ontario  producers. 
However,  because  the  benefit  was  below 
0.5  percent  of  the  investigated 
provinces'  total  sales,  we  expensed  this 
grant  in  the  year  received.  Thus,  cattle 
producers  received  no  benefit  during 
the  POI  from  grants  received  prior  to  the 
POI.  We  verified  that,  during  the  POI. 
Ontario  did  not  receive  benefits  under 
FFAF.  Therefore,  we  determine  that  the 
FFAF  program  was  not  used  during  the 
POI. 

B.  Canadian  Adaptation  and  Rural 
Development  (CARDS)  Program  in 
Saskatchewan 

C.  Western  Diversification  Program 

IV.  Programs  Determined  To  Be 
Terminated 

A,  Ontario  Export  Sales  Aid  Program 

V.  Other  Programs  Reviewed 

The  GOC  demonstrated  that,  for  the 
following  programs,  any  benefit  to  the 
subject  merchandise  would  be  so  small 
that  there  would  be  no  impact  on  the 
overall  subsidy  rate,  regardless  of  a 
determination  of  countervailability.  In 
light  of  this,  we  do  not  consider  it 
necessary  to  determine  whether  benefits 
conferred  under  these  programs  to  the 
subject  merchandise  are 
countervailable. 

A.  Ontario  Bear  Damage  to  Livestock 
Compensation  Program 

B.  Ontario  Livestock  Programs  for 
Purebred  Dairy  Cattle,  Beef  and  Sheep 
Sales  Assistance  Policy/Swine 
Assistance  Policy 

C.  Ontario  Artificial  Insemination  of 
Livestock  Act 

Interested  Party  Comments 

Canadian  Wheat  Board 

Comment  1 :  Indirect  Subsidies 

The  petitioner  argues  that,  according 
to  Georgetown  Steel  Corp.  v.  United 
States,  801  F.2nd  1308. 1315  (Fed.  Cir. 
1986).  a  subsidy  is  defined  as  any  action 
that  distorts  or  subverts  the  market 
process  and  results  in  a  misallocation  of 
resources.  In  determining  the  existence 
of  a  countervailable  subsidy,  according 
to  Section  771(5)(C)  of  the  Act,  it  is 
irrelevant  whether  the  subsidy  was 
provided  directly  or  indirectly. 

The  petitioner  further  contends  that  ~ 
the  SAA  and  Department  precedent 
make  clear  that  Uie  Department  intends 
to  coimtervail  indirect  subsidies,  such 
as  export  restraints.  As  such,  the  GOC 
need  not  compel  Canadian  barley 
growers  to  supply  the  cattle  industry. 
According  to  the  petitioner,  it  is 
sufficient  that  feed  barley  is  produced 


and  sold  only  to  cattle  and  other 
livestock  producers.  Specific  end-use 
market  control  over  exports,  and  the 
resulting  depression  of  domestic  prices, 
is  sufficient  to  direct  lower-priced  feed 
barley  to  Canadian  cattle  producers.  The 
provision  of  goods,  albeit  by  a  private 
party,  may  be  countervailed  when  the 
price  of  those  goods  is  the  result  of  a 
government  program  distorting  the 
market. 

The  GOC  argues  that  the  URAA  added 
a  definition  of  "countervailable 
subsidy"  to  U.S.  law  which  requires  that 
a  "financial  contribution"  and  a 
resulting  benefit  be  conferred  before  a 
"subsidy"  can  be  said  to  exist.  Further, 
a  financial  contribution  may  be  only  one 
of  four  specifically  enumerated  forms  of 
government  action,  including  the 
"provision  of  goods,"  which  is  the 
allegation  in  this  case.  This  requirement 
may  result  from  private  action  in 
situations  in  which  the  government 
"entrusts  or  directs  a  private  entity  to 
make  a  financial  contribution"  such  as 
the  provision  of  goods.  The  GOC  argues 
that  neither  the  GOC  nor  the  CWB 
entrusted  or  directed  Canadian  barley 
producers  to  do  anything.  To  the 
contrary,  barley  producers  have 
complete  discretion  over  decisions 
concerning  whether  to  offer  barley  to 
the  CWB,  to  sell  it  to  domestic  cattle  or 
other  livestock  producers,  to  use  it  as 
feed  on  one's  own  farm,  or.  for  that 
matter,  to  do  nothing  with  it  at  all. 
Indeed,  according  to  the  GOC,  barley 
producers  remain  fi^e  to  produce 
another  product,  or  to  change  their  line 
of  business  altogether.  According  to  the 
GOC,  since  the  CWB  is  neither 
providing  goods  to  cattle  producers  nor 
entrusting  or  directing  any  private  entity 
to  do  so,  no  financial  contribution  exists 
in  this  instance  and,  thus,  no  subsidy. 

Department's  Position:  It  is  our 
position  that  indirect  subsidies,  such  as 
export  restraints,  are  potentially 
countervailable.  In  the  preamble  of  the 
Afeiv  CVD  Regulations,  we  stated  that 
while  export  restraints  "may  be 
imposed  to  limit  parties'"  ability  to 
export,  they  can  also,  in  certain 
circumstances,  lead  those  parties  to 
provide  the  restrained  good  to  domestic 
purchasers  for  less  than  adequate 
remuneration"  (at  65351).  Thus,  the 
provision  of  a  good,  whether  provided 
directly  or  indirectly,  for  less  than 
adequate  remuneration  constitutes  a 
financial  contribution  under  section 
771(5)(D)  of  the  Act.  In  this  case, 
although  we  have  found  no  benefit 
during  the  POI.  record  evidence 
indicates  that  the  CWB  is  not  immune 
to  the  interests  of  catde  producers  in  its 
policy  determinations. 
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Comment  2:  CWB  Control,  Inefficiency, 
and  Market  Distortions 

The  petitioner  states  that  the  CWB  is 
legally  and  operationally  in  a  position  to 
control  the  barley  market,  restrain 
exports,  oversupply  the  domestic 
market,  and  thereby  reduce  the  costs 
incurred  by  Canadian  cattlemen.  The 
petitioner  argues  that,  whether  or  not 
the  CWB's  control  amounts  to  a  direct 
and  utter  restriction  on  exports,  the 
Canadian  marketing  and  handling 
system,  of  which  the  CWB  is  a  key 
institution,  prevents  exports  which 
otherwise  would  have  occurred  because 
it  creates  a  disincentive  for  Canadian 
barley  farmers  to  offer  feed  barley  for 
export. 

Specifically,  the  petitioner  suggests 
that  the  CWB  system  creates 
inefficiencies  and  increased  marketing 
costs,  which  causes  less  barley  to  be 
exported  than  would  be  in  the  absence 
of  the  CWB.  The  petitioner  provides 
economic  studies  which  show  that  the 
CWB's  control  limits  the  ability  of  the 
Canadian  market  to  arbitrage  with 
export  markets.  The  petitioner  further 
argues  that  theory  and  empirical 
evidence  show  that  the  CWB's  control  of 
exports  lowers  domestic  feed  barley 
prices. 

The  petitioner  argues  that  the  "direct 
and  discernible  effect"  on  prices  caused 
by  the  CWB's  control  is  that  export  price 
signals  to  barley  farmers  (the  PROs  and 
EPRs)  are  distorted.  Thus,  because 
barley  producers  perceive  export 
demand  to  be  at  price  levels  far  below 
actual  export  prices,  less  barley  is 
offered  to  the  CWB  and  more  is 
available  on  the  domestic  market  at 
lower  prices.  The  effect  of  the  CWB 
barley  export  control  is  made  evident  in 
the  long-term,  substantial  disparity 
between  domestic  and  export  prices. 
The  petitioner  further  argues  that  this 
price  diffiarential  was  not  affected  by  the 
cessation  of  rail  fireight  subsidies  and 
that  the  effects  of  U.S.  Export 
Enhancement  Program  (E£P)  and  E.U. 
subsidies  are  independent  from  the 
question  whether  the  CWB's  restraints 
on  exports  have  distorted  barley  prices 
in  Canada. 

The  GOC  states  that  the  CWB  system 
itself  does  not  create  a  disincentive  to 
offer  barley  as  the  petitioner  alleges. 
Regarding  the  argument  that  the  CWB 
system  is  inefficient,  the  GCX^  points  to 
other  studies  on  the  record  that  refute 
this  conclusion.  The  GOC  also  points  to 
the  fact  that  the  allegedly  inflated 
distribution  costs  that  lead  to 
inefficiencies  relate  to  activities  outside 
of  the  CWB's  jurisdiction.  Nonetheless, 
the  GCXH  claims,  any  effect  of  an  alleged 
inefficiency  cannot  be  equated  with  an 


export  restriction  and  cannot  give  rise  to 
a  subsidy. 

The  GOC  further  states  that  record 
evidence  shows  that  PROs  and  EPRs  do, 
in  fact,  provide  adequate  pricing  signals 
to  barley  farmers.  There  is  nothing  on 
the  record  to  suggest  that  the  pricing 
signals  during  the  POI  did  not  reflect 
the  market  realities  in  export  markets. 
Furthermore,  any  alleged  price 
differentials  are  caused  by  the  removal 
of  freight  subsidies  and  U.S.  EEP  and 
E.U.  subsidies,  distortions  which  are 
outside  of  the  CWB's  control,  according 
to  the  GOC. 

Department's  Position:  As  discussed 
above,  we  agree  that  certain  aspects  of 
the  CWB  system  can  be  market- 
distorting  and  can  have  the  same  result 
as  an  overt  export  restraint.  For 
example,  Canadian  barley  farmers  are 
not  able  to  respond  to  sudden  increases 
in  export  prices  because  of  the  rigidity 
of  the  CWB's  pricing  system  for  barley. 
Regarding  the  alleged  inefficiency  of  the 
system  arising  from  increased  marketing 
costs,  the  evidence  on  the  record  is  not 
necessarily  conclusive.  Nonetheless,  as 
described  in  the  CWB  section  above,  we 
did  not  find  significant  price 
differentials  between  prices  inside  the 
designated  area  and  U.S.  prices,  some  of 
which  reflect  prices  to  the  major 
consumers  of  feed  barley  in  world 
markets.  Thus,  we  determine  that 
Canadian  cattlemen  did  not  receive  a 
benefit  during  the  POI. 

Comment  3:  Canadian  Barley  Producers 
as  a  Private  Entity 

The  GOC  states  that  Canadian  barley 
producers  cannot  qualify  as  a  "private 
entity"  imder  any  normal  meaning  of 
the  term.  Thus,  the  Department  cannot 
conclude  that  they  were  "entrusted  or 
directed"  to  provide  an  indirect 
subsidy. 

The  petitioner  states  that  both  Lumber 
and  Leather,  as  well  as  Department 
'  practice,  have  shown  that  the  term 
"private  entity"  is  and  has  been 
interpreted  to  encompass  inducement  of 
more  than  one  private  entity. 

Department's  Position:  Although  we 
have  found  that  the  CWB  system  did  not 
provide  a  benefit  to  Canadian  cattlemen 
during  the  POI,  we  believe  that  barley 
farmers  may  be  considered  a  private 
entity.  We  further  note  that  both  the 
SAA  (at  926)  and  the  preamble  to  the 
New  CVD  Regulations  (at  65350)  make 
clear  that  the  Department  considers  the 
phrase  "private  entity"  to  include 
groups  of  entities  or  persons. 

Comment  4:  Cross-Border  Comparisons 

The  petitioner  states  that  the 
Department  erred  in  its  preliminary 
analysis  of  prices  by  reljring  on  a 


comparison  of  Canadian  domestic  prices 
to  only  U.S.  interior  prices  in  Great 
Falls.  According  to  the  petitioner,  a 
rational  exporter  would  not  ship  to 
Great  Falls,  which  is  a  surplus  barley 
area,  but  would  seek  out  the  highest 
export  prices  (i.e.,  the  U.S.  PNW/ 
Portland,  Saudi  Arabia  or  Japan). 
Moreover,  in  prior  cases  such  as 
Lumber,  the  Department  has  relied  on 
prices  from  the  most  important  export 
markets  for  comparison  purposes. 
Without  this  type  of  cross-border 
comparison,  the  petitioner  argues,  it 
would  be  impossible  to  measure 
benefits  conferred  on  the  domestic 
industry. 

The  GOC  argues  that  cross-border 
comparisons  should  not  be  used  at  all 
in  this  analysis.  Any  analysis  should  be 
made  by  looking  at  prevailing  market 
conditions  for  the  good  or  service  being 
provided  in  the  country  subject  to  the 
investigation,  Canada.  The  proper 
inquiry  is  the  price  cattlemen  would 
otherwise  pay  in  Canada,  not  alternate 
markets. 

,    Department's  Position:  We  agree  with 
the  petitioner  that  a  comparison  of  only 
Great  Falls  and  Canadian  domestic 
prices  does  not  necessarily  answer  the 
question  of  whether  domestic  feed 
barley  prices  in  Canada  are  lower  than 
prices  outside  of  Canada.  A  thorough 
analysis  should  also  account  for  other 
U.S.  and  world  market  prices.  As 
described  in  the  CWB  section  above,  we 
made  several  price  comparisons,  some 
of  which  are  similar  to  those  suggested 
by  the  petitioner,  and  found  no  price 
differential. 

We  disagree  with  the  GOC  that  cross- 
border  comparisons  are  inappropriate  to 
test  whether  Canadian  domestic  feed 
barley  prices  are  artificially  low.  When 
confrt}nted  with  an  adequate 
remuneration  issue,  the  Department  will 
normally  seek  to  measiu^  the  adequacy 
of  remuneration  by  comparing  the 
government  price  to  market-determined 
prices  within  the  country.  However,  in 
certain  circumstances,  market  prices 
may  not  exist  in  the  country  or  it  may 
be  difficult  to  fiaid  a  "market"  price  that 
is  independent  of  market  distortions 
caused  by  government  action.  With 
respect  to  export  restriction  programs  in 
particular,  international  prices  are  not 
necessarily  the  benchmarks  we  use  to 
determine  if  a  benefit  exists;  in  such 
cases,  international  prices  are  merely 
the  starting  point  of  our  analysis.  See 
Lumber. 

The  only  domestic  barley  prices  on 
the  record  that  may  be  independent  of 
the  CWB's  influence  are  prices  for 
barley  grown  in  Ontario.  However,  we 
verified  that  the  Ontario  barley  market 
is  very  different  from  that  in  the 
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designated  area  because  the  barley 
market  in  Ontario  is  very  thin  and  is 
subject  to  significant  price  fluctuations. 
Additionally,  to  the  extent  that  cattle  are 
raised  in  Ontario,  they  are  primarily  fed 
com  rather  than  barley.  Thus,  we  do  not 
believe  Ontario  provides  a  reliable 
comparison  price. 

Because  there  is  not  an  appropriate 
market  price  within  Canada,  we  used 
other  prices  against  which  to  compare 
barley  prices  in  the  designated  area. 
Given  diat  these  price  comparisons  did 
not  yield  significant,  consistent  price 
differentials  through  the  POI,  further 
analysis  of  whether  Canadian  domestic 
feed  barley  prices  are  lower  than  they 
would  be  absent  the  CWB  is 
imnecessary. 

Comment  5:  The  CWB's  Producer  Direct 
Sales  ("PDS")  Program 

The  petitioner  argues  that  the  PDS 
program  eliminates  any  economic  or 
rational  incentive  to  export  unless  the 
exporter  can  obtain  an  export  price  that 
is  substantially  higher  than  the 
Canadian  domestic  price  and  the  PDS 
price.  Thus,  it  acts  as  a  substantial 
restraint  on  exports 

The  GOC  argues  that  the  PDS  program 
is  a  safety  valve  for  producers  to  allow 
them  to  pursue  higher  returns  that  they 
find  through  export  spot  opportimities. 
Furthermore,  the  CWB  actively  assists 
.producers  in  pursuing  this  option. 

Department's  Position:  Based  on  our 
analysis,  the  PDS  program  does  not 
encourage  farmers  to  export 
independently.  In  theory,  the  PDS 
program  allows  barley  farmers  to  export 
for  their  own  account.  However,  as  a 
practical  matter,  in  order  to  benefit  from 
the  PDS  program,  farmers  essentially 
have  to  find  extraordinary  sales 
opportunities  because  the  PDS  price  is 
set  relatively  high  and  consistently 
higher  than  the  CWB  pool  return.  Thus, 
it  is  unlikely  that  a  barley  farmer  would 
be  able  to  find  sales  opportunities 
sufficiently  attractive  to  make  the  PDS 
program  a  worthwhile  endeavor. 
Nevertheless,  as  noted  above,  we  have 
concluded  that,  even  assuming  a 
restraint  on  exports,  the  operations  of 
the  CWB  did  not  provide  a  benefit  to 
Canadian  cattlemen  during  the  POI. 

(Comment  6:  Freight  Adjustments 

The  GOC  states  that  any  comparisons 
of  barley  prices  must  account  for  freight. 
Although  the  petitioner  did  attempt  to 
make  a  freight  adjustment  in  a  few  of  its 
price  comparisons,  the  adjustments 
were  "absurdly  low"  and,  after  proper 
adjustments  for  freight  are  made,  the 
price  differentials  alleged  by  the 
petitioner  disappear. 


The  petitioner  provides  several  price 
comparisons  which  show  a  significant, 
long-term  price  differential  between 
prices  in  the  designated  area  and  prices 
in  export  markets.  In  a  few  of  these 
comparisons,  the  petitioner  made  an 
adjustment  for  freight  based  upon 
freight  costs  from  Calgary  to  Vancouver. 
According  to  the  petitioner,  even  after 
one  accoimts  for  freight,  there  is  still  a 
significant  price  differential. 

Department's  Position:  Freight  is  a 
key  element  in  the  price  of  Canadian 
feed  barley;  all  feed  barley  prices 
throughout  the  designated  area  track  the 
price  in  Lethbridge.  To  reflect  this 
market  reality,  for  example,  feed  barley 
futures  contracts  traded  on  the 
Winnipeg  Commodity  Exchange  are 
designed  with  "regional  discounts" 
which  account  for  the  location  of  barley 
and  the  cost  of  shipping  that  barley  to 
Lethbridge  (as  well  as  local  supply  and 
demand  factors).  See  CWB  Verification 
Report  at  16.  Therefore,  any  comparison 
of  prices  at  different  geographic 
locations  must  account  for  freight  costs. 

Although  the  petitioner  adjusted  an 
average  price  in  the  designated  area  for 
freight,  the  adjustments  did  not 
adequately  reflect  the  real  cost  of 
transporting  grain  grown  throughout  the 
designated  area  to  Vancouver. 
Specifically,  the  petitioner  used  the 
freight  rate  from  Calgary  to  Vancouver 
to  adjust  an  average  price  based  on 
prices  throughout  the  designated  area. 
The  train  route  from  Calgary  to 
Vancouver  is  shorter  than  all  other 
points  in  the  designated  area  and, 
therefore,  freight  costs  from  this  point 
are  likely  to  be  lower  than  everywhere 
else.  Record  evidence  shows  that  freight 
costs  to  Vancouver  from  other  points  in 
the  designated  area  can  be  substantially 
more  than  the  cost  of  freight  from 
Calgary. 

Therefore,  in  making  our  point-to- 
point  price  comparisons,  we  made 
freight  adjustments  which  corresponded 
with  the  specific  location  of  the  barley 
price  used  in  the  comparison  (i.e.. 
Saskatoon  or  Lethbridge).  After 
adjusting  for  freight  in  our  point-to- 
point  comparisons,  we  found  no 
consistent  pattern  of  price  differentials 
when  comparing  the  prices  of  feed 
barley  sold  in  the  designated  area  and 
the  prices  of  feed  barley  outside  of 
Canada. 

Comment  7:  Export  Price  Benchmarks 

The  petitioner  argues  that  the 
Department  should  use  several  pricing 
series  to  represent  export  prices:  (1) 
Canadian  export  statistics,  (2)  U.S. 
Portland  and  PNW  prices,  (3)  PDS 
prices,  and  (4)  U.S.  import  statistics. 
With  respect  to  Canadian  export 


statistics,  the  petitioner  first  notes  that 
Canadian  "exports"  to  the  U.S.  are  in 
fact  U.S.  import  statistics  prepared  by 
the  U.S.  Census  Bureau  and  argues  that 
the  Department  should  not  disregard  the 
U.S.  import  data  as  it  did  in  the 
Preliminary  Determination  in 
calculating  Canadian  export  prices  to 
the  U.S.  Furthermore,  the  petitioner 
argues  that  this  data  provides  a  better 
basis  for  computing  overall  available 
export  opportunities  than  the  actual 
transaction  data  reported  by  the  CWB  by 
virtue  of  the  additional  charges  incurred 
by  the  CWB  on  the  transaction  data  and 
because  any  reporting  errors  in  the  U.S. 
import  data  due  to  freight  would  be 
minor. 

The  petitioner  further  suggests  that 
U.S.  prices  in  Portland  or  the  PNW 
should  be  used  over  prices  in  Great 
Falls  (as  was  done  in  the  Preliminary 
Determination)  because,  as  stated  in 
comment  4  above,  a  rational  exporter 
would  not  ship  to  Great  Falls,  but  to  the 
market  that  provides  the  highest  price. 
Moreover,  according  to  the  petitioner, 
record  evidence  indicates  that  Portland 
prices  may  be  indicative  of  the  best 
export  opportimity  available. 

Finally,  the  petitioner  suggests  that 
PDS  prices  could  be  used  as  an  export 
price  because  the  PDS  prices  represent 
the  best  determination  of  the  CWB  as  to 
its  own  export  opportunity  price.  In 
addition,  the  petitioner  states  that 
because  PDS  prices  are  posted  daily  at 
all  elevators,  they  are  not  affected  by 
freight  charges  and,  thus,  do  not  need  to 
be  adjusted  for  freight  costs. 

The  GOC  argues  that  each  of  the 
petitioner's  export  price  suggestions 
suffers  from  numerous  factual  and  legal 
shortcomings.  Ffrst,  the  Canadian  export 
statistics  and  U.S.  import  statistics  are 
imreliable  because  they  reflect 
shipments,  not  sales,  and  thus  cannot  be 
compared  with  Canadian  domestic  sales 
prices.  Moreover,  as  established  at 
verification,  some  values  reported  in  the 
U.S.  import  statistics  do,  in  fact,  include 
freight.  Second,  there  is  no  evidence  on 
the  record  to  suggest  that  Portland  or 
PNW  prices  are  the  prices  that  Canadian 
cattlemen  would  pay  in  the  absence  of 
the  CWB.  Moreover,  when  proper 
freight  adjustments  are  made  to  this 
price  series,  the  differential  disappears. 
Third,  PDS  prices  do  not  reflect 
conditions  in  Canada  or  the  price  that 
Canadian  cattlemen  would  pay,  and 
there  is  no  evidence  that  significant 
quantities  of  barley  could  be  sold  at  PDS 
prices.  In  addition,  the  petitioner  is 
incorrect  in  stating  that  PDS  prices 
would  not  need  to  be  adjusted  for 
freight  because  they  are  posted  at  all 
elevators.  PDS  prices  are  based  in 
Vancouver  and  St.  Lawrence  and,  thus. 
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would  have  to  be  adjusted  for  freight 
when  comparing  them  to  prices  within 
the  designated  area.  Fourth,  with 
respect  to  U.S.  import  statistics,  it  is  not 
reasonable  to  assert  that  these  statistics 
are  more  reliable  than  actual  CWB 
transaction  data,  especially  in  light  of 
the  known  deficiencies  with  the  U.S. 
data. 

Department's  Position:  As  described 
in  the  CWB  section  above,  we  made 
several  price  comparisons.  In  doing  so, 
we  used  prices  from  a  variety  of  sources 
(including  the  petitioner's  second 
suggestion  to  use  Portland  prices), 
making  appropriate  adjustments  for 
freight  when  necessary.  For  further 
discussion  of  the  prices  selected  for  our 
comparisons,  see  CWB  Analysis 
Memorandum. 

With  respect  to  PDS  prices,  although 
they  are  posted  at  every  elevator 
throughout  the  designated  area,  PDS 
prices  are  based  in  Vancouver  or  St. 
Lawrence  and  the  amount  a  fanner 
would  have  to  pay  to  "repurchase"  his 
barley  from  the  pool  would  be  net  of 
freight  from  that  location  to  either 
Vancouver  or  St.  Lawrence.  Thus,  to 
compare  accurately  PDS  prices  with 
prices  in  the  designated  area,  PDS  prices 
need  to  be  adjusted  for  freight.  We  note 
that  if  one  were  to  employ  the 
petitioner's  suggestion  and  compare 
PDS  prices  to  designated  area  prices, 
after  adjusting  for  freight,  there  is  not  a 
consistent  price  differential.  See  Final 
Calculations. 

With  respect  to  the  petitioner's  first 
and  fourth  pricing  suggestions,  the 
evidence  on  the  record  makes  clear  that 
there  are  problems  with  both  the 
Canadian  export  statistics  and  U.S. 
import  statistics.  For  example,  the 
import/export  statistics  reflect 
shipments,  not  sales,  and  thus,  cannot 
reliably  be  compared  with  domestic 
sales  prices.  In  addition,  the  Canadian 
export  statistics  to  Japan  include  values 
for  both  feed  and  malting  barley.  We 
further  note  that  although  the  export/ 
import  statistics  are  reported  f.o.b.  at  the 
port,  the  particular  port  is  unknown  so 
there  is  no  means  to  adjust  those  figiires 
precisely  for  freight  to  make  an 
appropriate  comparison  with  domestic 
prices. 

Furthermore,  we  determine  that  the 
actual  CWB  export  sale  transactions  to 
the  U.S.  that  we  verified  are  more 
reliable  than  prices  derived  from 
secondary  soiut:es  such  as  U.S.  import 
statistics.  We  conducted  a  thorough 
verification  of  the  CWB's  export  sales 
and  confirmed  that  all  prices  were 
reported  accurately  and  that  all  freight 
adjustments  were  reasonable.  In 
addition,  record  evidence  demonstrates 
that,  in  certain  instances,  freight  is 


improperly  included  in  the  values 
reported  in  the  U.S.  statistics.  For  these 
reasons,  we  did  not  rely  on  derived 
prices  from  the  volume  and  value 
figures  reported  in  the  export/import 
statistics. 

Comment  8:  Use  of  Actual  Versus  Bid  or 
Offer  Prices 

The  petitioner  suggests  that,  in 
determining  the  proper  domestic  pricing 
series  to  use  for  comparison  purposes, 
the  Department  should  rely  on  pricing 
series  based  on  "bid"  or  "offer"  prices 
as  well  as  pricing  series  that  measure 
actual  transactions.  ("Bid"  prices  are  the 
prices  at  which  elevators  are  willing  to 
purchase  barley  from  the  producer; 
"offer"  prices  are  the  prices  at  which 
the  elevator  is  willing  to  sell  (or  offer) 
barley  to  consumers.  The  difference 
between  bid  and  offer  prices  is  the 
elevator  margin.)  Moreover,  the 
Department  should  not  exclude 
particular  pricing  series  on  the  grounds 
that  they  include  elevation  charges. 
According  to  the  petitioner,  if  there  is  a 
high  level  of  competition  among 
elevators,  some  may  absorb  elevation 
charges  and  others  may  not.  Since  there 
is  no  means  to  adjust  for  these 
differentials,  there  would  be  no  reason 
to  exclude  certain  price  series  that  are 
based  on  commercial  elevator  offer 
prices. 

The  GOC,  while  it  does  not  object  to 
the  use  of  pricing  series  based  on  bids 
or  offers,  believes  that  the  other  pricing 
series,  especially  those  based  on  cash  or 
transaction  prices,  are  equally  or  more 
reliable  and  should  not  be  discarded  in 
favor  of  bid  or  offer  prices. 

Department's  Position:  We  have  used 
both  price  series  based  on  actual 
transactions  and  those  based  on  bid  or 
offer  prices  in  oiu-  calculations  to 
determine  a  domestic  price  for 
comparison  purposes.  Further,  we  agree 
with  the  petitioner  that  there  is  no 
means  on  the  record  to  adjust  precisely 
for  elevation  charges.  See  CWB  Analysis 
Memorandmn. 

Comment  9:  Reliance  on  Lethbridge  as 
a  Domestic  Pricing  Point 

The  petitioner  states  that  the 
Department  should  not  rely  too  heavily 
on  Lethbridge  prices  in  calculating 
Canadian  domestic  prices  for  the  final 
determination.  The  petitioner  argues 
that,  since  Lethbridge  is  a  net  import 
market  for  barley,  Lethbridge  prices 
would  be  indicative  of  the  high-water 
mark,  not  of  overall  price  levels  in  the 
designated  area. 

The  GOC  argues  that,  since  barley 
transactions  are  carried  out  by  private 
barley  producers  and  not  by  the  GOC, 
there  is  no  real  "government  barley 


price"  in  Canada  to  which  any 
comparison  can  be  done.  However,  if 
prevailing  prices  in  the  designated  area 
are  construed  as  a  government  price, 
Lethbridge  prices  are  the  most  obvious 
to  use  as  a  domestic  point  since 
Lethbridge  is  the  point  in  Western 
Canada  from  which  all  other  feed  barley 
is  priced. 

Department's  Position:  Although  we 
agree  with  the  petitioner  that  we  should 
not  rely  exclusively  on  Lethbridge 
prices  as  the  measiu^  of  the  domestic 
prices  for  barley  in  Canada,  we  agree 
with  the  GOC  that  Lethbridge  is  an 
important  pricing  point  in  the 
designated  area.  Therefore,  we  have 
used,  but  not  relied  exclusively  upon, 
Lethbridge  prices  in  our  various 
comparisons. 

As  discussed  in  the  CWB  section 
above,  in  the  first  comparison,  we 
adjusted  the  Lethbridge  price  downward 
to  account  for  truck  freight  from 
Saskatoon.  In  the  second  comparison, 
we  relied  entirely  on  Lethbridge  because 
certain  CWB  export  sales  were  reported 
only  on  a  Lethbridge  basis,  which  made 
Lethbridge  the  only  useable  Canadian 
comparison  price.  In  the  third  and 
fourth  comparisons,  we  combined  the 
Lethbridge  price  with  other  Canadian 
prices  to  calculate  average  prices.  Thus, 
in  the  last  two  comparisons,  we 
accounted  for  barley  prices  throughout 
the  designated  area. 

Comment  10:  Prices  of  Western 
Canadian  Bariey  Sold  in  Ontario 

The  petitioner  states  that  an  analysis 
of  domestic  prices  within  the  designated 
area  should  not  include  the  Ontario 
locations  of  Thunder  Bay  and  Georgian 
Bay  because  these  points  are  not  within 
the  designated  area. 

The  GOC  argues  that,  although  the 
Ontario  pricing  points  to  which  the 
petitioner  refers  are  physically  located 
outside  of  the  designated  area,  prices  in 
these  locations  represent  prices  of 
Western  Canadian  barley  and  can  be 
properly  included  in  the  analysis. 

Department's  Position:  For  the  final 
determination,  we  have  modified  the 
average  price  for  the  designated  area  to 
exclude  Ontario  prices.  Although  the 
GOC  is  correct  in  stating  that  Ontario 
prices  for  Thunder  Bay  and  Georgian 
Bay  are  for  barley  produced  in  the 
designated  area  and  shipped  to  Ontario, 
these  prices  would  include  fi«ight  to 
Ontario.  Thus,  the  inclusion  of  these 
prices  in  the  average  designated  area 
price  that  we  calculated  for  use  in  one 
of  our  price  comparisons  would  not  be 
appropriate. 


Comment  1 
Determine  I 
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Comment  1 1 :  Use  of  Facts  Available  To 
Determine  Export  Prices  to  Japan 

The  petitioner  argues  ttiat  the 
Department  should  use  adverse  facts 
available  when  determining  the  export 
price  to  Japan  because  the  CWB  failed 
to  provide  pricing  information  that  it 
maintains  as  the  sole  exporter  of 
Canadian  barley. 

The  GOC  states  that,  to  its  knowledge, 
it  has  submitted  information  that  has 
been  satisfactory  to  the  Department. 
Moreover,  the  GOC  asserts  that  the 
information  it  has  submitted  has 
allowed  the  Department  to  sufficiently 
address  the  major  issues  at  hand. 

Department's  Position:  Although  we 
would  have  preferred  to  obtain  CWB 
third  coxmtry  pricing  data,  we  have 
determined  that,  for  the  purposes  of  this 
investigation,  there  is  sufficient  pricing 
information  on  the  record  to  make 
appropriate  price  comparisons  based 
upon  published  pricing  surveys  at 
specific  locations.  Thus,  the  use  of 
adverse  facts  available  based  upon 
deficient  secondary  sources  is  not 
warranted. 

Comment  12:  Countervailability  of 
Provincial  Loan  Guarantee  Programs 

The  GOA,  GOS,  GOM  and  GOO 
contend  that  their  respective  loan 
guarantee  programs  do  not  provide  a 
countervailable  benefit  as  defined  in 
Section  771(5)(E)(iii)  of  the  statute 
because  the  programs  do  not  lower  the 
cost  of  borrowing.  Respondents  state 
that  the  Department  confirmed  at 
verification  that  it  is  the  highly 
structured  nature  and  security 
requirements  of  the  associations 
participating  in  the  loan  guarantee 
programs,  and  not  the  guarantees,  that 
determine  the  interest  rates  charged  to 
participants.  Specifically,  respondents 
argue  that  the  guarantee  is  conunercially 
insignificant  when  compared  to  other 
aspects  of  the  program  such  as  the 
substantial  security  provided  to  lenders 
by  the  associations,  the  local  monitoring 
undertaken  by  each  associations*  staff 
and  the  branding  requirements  with 
respect  to  the  cattle  pxirchased  by 
association  members. 

The  petitioner  argues  that,  contrary  to 
respondents'  assertion,  the  verification 
record  does  not  establish  that  the  loan 
guarantee  programs  are  not 
countervailable.  Absent  the  loan 
guarantee  programs,  individual  cattle 
producers  would  be  seeking  to  obtain 
loans  rather  than  large  cattle 
associations.  These  small  cattle 
operations  would  face  dramatically 
higher  interest  rates  and  stringent  loan 
terms.  This  is  evidenced  by  the 
Saskatchewan  Agricultural  Value- 


Added  Loan  Fund,  where  borrowers  pay 
prime  plus  4  percent.  The  petitioner 
urges  the  Department  to  use  this  as  the 
benchmark  for  the  provincial  loan 
guarantee  programs. 

In  the  event  that  the  Department  uses 
information  obtained  from  banks  at 
verification  to  derive  the  benchmark 
rate,  the  petitioner  contends  that  the 
Department  should,  at  a  minimum, 
apply  a  benchmark  rate  of  prime  plus 
2.25  percent  for  purposes  of  the  final 
determination.  Petitioner  asserts  that 
this  interest  rate,  derived  from 
comments  made  by  Saskatchewan 
commercial  lenders  at  verification,  more 
accurately  reflects  the  cost  of  borrowing 
for  association  members  than  the 
benchmark  rate  used  at  the  Preliminary 
Determination. 

Department's  Position:  At  verification, 
private  bank  officials  explained  that 
several  attributes  of  the  associations 
were  considered  in  setting  the  interest 
rate  on  association  loans.  Specifically, 
bank  officials  mentioned  that  the 
administrative  and  managerial  features 
of  the  associations  provide  lenders  with 
substantial  security  against  default.  We 
agree  that  these  attributes  would  make 
these  loans  attractive  to  lending 
institutions,  even  absent  the  guarantees. 
Nevertheless,  the  provincial 
governments  do  provide  the  guarantees 
on  these  loans.  As  discussed  in  the 
"Programs  Determined  To  Be 
Countervailable"  section,  the  guarantees 
are  financial  contributions  and  specific 
to  cattle  producers.  Therefore,  we  have 
analyzed  whether  the  guarantees  confer 
a  benefit  by  measuring  the  difference 
between  the  amount  the  associations 
pay  on  the  guaraiUeed  loans  and  the 
amount  they  would  pay  for  a 
comparable  commercial  loan  absent  the 
guarantee. 

Regarding  the  petitioner's  claim,  we 
disagree  that  we  should  use  interest 
rates  that  would  be  paid  by  individual 
formers  as  a  benchmark  for  loans  taken 
out  by  associations.  This  is  because 
loans  to  individual  cattle  producers  do 
not  represent  "comparable  commercial 
loans"  to  loans  taken  out  by 
associations.  Thus,  we  have  not 
incorporated  the  lending  rates  available 
imder  the  Saskatchewan  Agricultural 
Value-Added  Loan  Fimd  into  our 
analysis.  Moreover,  we  verified  that  this 
program  does  not  currently  exist  and 
that  cattle  producers  never  participated 
in  it.  Consequently,  loan  rates 
established  by  that  program  are  not 
relevant  to  this  investigation. 

Comment  13:  Alberta  Feeder 
Association  Loan  Guarantee 

First,  the  GOA  contends  that  the 
Department  failed  to  take  into  accoimt 


the  marginal  nature  of  the  government 
guarantee.  The  GOA  explains  that  the 
program  only  guarantees  1 5  percent  of 
the  total  amount  of  the  loan  and, 
therefore,  it  is  not  credible  for  such  a 
small  guarantee  to  have  the  economic 
impact  reflected  in  the  Department's 
preliminary  benchmark  rate. 

Second,  the  GOA  argues  that  the 
Department  should  incorporate  the 
discoimted  lending  rates  obtained  by 
Alberta  feeder  associations  from  bank 
marketing  efforts  into  it^calculation  of 
the  provincial  benchmark  rate.  The 
GOA  notes  that  the  identical  interest 
rate  was  offered  to  a  variety  of 
borrowers  throughout  Canada  during 
the  POI  and,  therefore,  the  Department 
should  not  treat  these  lending 
arrangements  as  a  subsidy. 

Finally,  the  GOA  contends  that 
because  the  benchmark  rates  obtained  at 
verification  are  fixed  rates,  the 
Department  should  adjust  the  floating 
rate  feeder  association  loans  to  the 
equivalent  fixed  rate.  The  GOA  states 
that  the  Department  confirmed  at 
verification  that  lenders  offer  borrowers 
a  choice  of  fixed  or  variable  rate  loans, 
and  that  banks  set  the  two  rates  so  they 
present  equivalent  financial  risk  to  the 
loans.  Consequently,  the  GOA  argues, 
the  Department  can  adjust  the  variable 
interest  rates  on  loans  that  are 
guaranteed  to  what  they  would  be  if 
they  had  been  taken  out  as  fixed  rate 
loans  and  compare  them  to  the  fixed 
rate  benchmark. 

Department's  Position:  As  discussed 
in  the  Subsidies  Valuation  Information 
section,  we  have  revised  the  benchmark 
interest  rate  used  at  the  Preliminary 
Determination  with  respect  to  the 
provincial  loan  guarantee  programs  and 
have  calculated  province-specific 
benchmark  rates  based  on  verified 
information.  The  Alberta  benchmark 
rate  was  calculated  by  averaging  the 
verified  range  of  lending  rates  the 
associations  couJd  obtain  in  the  market 
absent  the  government  guarantee. 
Accordingly,  the  benchmark  rate  we 
derived  from  the  information  collected 
at  verification  captures  the  marginal 
nature  of  the  guarantee.  In  addition,  our 
revised  benchmark  included  the 
discounted  lending  rates  the  feeder 
associations  received  from  bank 
marketing  efforts  because  the 
association  membership  was  eligible  for 
these  rates  regardless  of  the  government 
guarantee. 

With  respect  to  the  GOA's  assertion 
that  we  should  adjust  variable  rate 
association  loans  to  the  equivalent  fixed 
rate,  it  is  not  clear  from  the  verification 
record  that  the  benchmark  information 
we  collected  was  expressed  in  terms  of 
fixed  rates  only.  Therefore,  we  have  not 
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made  an  upward  adjustment  to  the 
floating  rate  loans  for  our  final  results. 

Comment  14:  The  Base  Prime  Rates 
Should  Be  Adjusted  To  Reflect  Bank 
Prime  Rates 

The  petitioner  aigues  that  the 
Department  should  upwardly  adjust  the 
prime  rate  used  in  the  Preliminary 
Determination  to  reflect  the  commercial 
prime  rate  available  to  borrowers  during 
the  POI.  Petitioner  states  that  the 
Department  verified  that  the  base- 
lending  rate  used  to  calculate  the 
interest  charged  on  association  loans  is 
the  bank  prime  rate,  which  is  t)rpically 
the  Bank  of  Canada  prime  rate  plus  a 
spread  of  .25  percent  to  .5  percent. 
Therefore,  for  purposes  of  the  final 
determination  the  Department  should 
add  the  average  of  this  range,  or  .375 
percent,  to  the  prime  rate  used  in  the 
Preliminary  Determination. 

The  GOC,  GOA  and  COS  each 
comment  that  the  petitioner  is  mistaken 
and  that  the  rate  the  Department  used  in 
its  Preliminary  Determination  was  the 
commercial  prime  rate  of  interest 
charged  by  private  Canadian  banks. 
Respondents  note  that  this  information 
was  discussed  and  confirmed  at 
verification. 

Department's  Position:  As  noted  by 
the  respondents,  we  verified  that  the 
prime  rate  used  as  the  base-lending  rate 
in  our  calculations  at  the  Preliminary 
Determination  was  "bank  prime,"  or  the 
prime  rate  charged  by  private 
commercial  banks  in  Canada. 
Accordingly,  we  have  not  adjusted  the 
prime  rate  for  purposes  of  our  final 
results. 

Comment  15:  Exclusion  of 
Saskatchewan  Breeder  Association  Loan 
Guarantee  Program 

The  COS  argues  that  because  the 
Department  specifically  excluded 
breeding  livestock  from  the  scope  of  this 
investigation,  the  Department  should 
exclude  the  Saskatchewan  Breeder 
Association  Loan  Guarantee  program 
from  further  consideration.  TTie 
respondent  notes  that  the  Department 
verified  that  this  program  is  available 
only  in  connection  with  the  purchase  of 
breeding  stock.  Furthermore,  the 
respondent  notes  that  in  previous 
determinations  related  to  livestock  the 
Department  has  declined  to  countervail 
programs  related  to  breeding  livestock 
because  breeding  stock  was  not  covered 
by  the  order.  See  Live  Swine  from 
Canada;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Reviews.  55  PR  20812,  20817  (May  21, 
1990)  ("Live  Swine  from  Canada  1990"). 

The  petitioner  contends  that  the 
respondent's  argument  fails  to  recognize 


that  participants  in  the  Saskatchewan 
Breeder  Association  Loan  Guarantee 
program  can  sell  the  calves  bom  to 
breeding  livestock  piu-chased  with  loans 
made  available  imder  this  program. 
Because  calves  need  not  be  sold  for 
breeding  purposes  and  may  be  placed 
directly  into  the  production  cycle,  the 
benefits  from  this  program  accrue  to  all 
cattle  producers.  In  addition,  the 
petitioner  argues  that  the  respondent's 
reference  to  Live  Swine  from  Canada 
1990  should  be  disregarded  by  the 
Department  because  the  program  in 
question  was  limited  to  veterinary  care 
provided  directly  to  breeding  stock. 

Department's  Position:  We  agree  with 
the  GOS  and  have  not  coimtervailed  this 
program  because  breeding  livestock  is 
not  covered  by  the  scope  of  this 
investigation.  As  noted  by  the  GOS,  we 
verified  that  loans  from  this  program  are 
limited  to  the  purchase  of  breeding 
stock.  As  in  Live  Swine  from  Canada 
1990,  any  benefits  would  thus  be  tied  to 
breeding  stock  only.  While  we  agree 
with  the  petitioner  that  the  program  in 
question  is  different  from  that  examined 
in  Live  Swine  from  Canada  1990,  the 
fact  remains  that  in  both  cases  the 
alleged  benefits  from  each  program  go 
directly  to  non-subject  merchandise 
and,  thus,  are  not  covered  by  the  scope 
of  the  respective  investigations. 

Comment  16:  Specificity  ofFTMCLA 

The  GOC  argues  that  the  FIMCLA 
program  is  not  specific  because  the 
value  of  the  benefits  received  by  the  hog 
and  cattle  industries  are  in  proportion  to 
these  producers  share  of  the  C^adian 
agricultiu^  economy.  The  GOC  notes 
that  in  the  Preliminary  Determination, 
the  Department  compared  the  number  of 
FIMCIIa  loan  guarantees  obtained  by 
the  cattle  and  hog  industries  to  the  total 
number  of  FIMCLA  loan  guarantees 
approved  during  the  POI,  without 
reference  to  any  benchmark  of 
proportionality.  The  GOC  contends  that 
this  analysis  is  flawed  for  two  reasons. 

First,  the  GOC  argues  that  it  is 
Department  practice  to  compare  the 
benefits  received  by  a  particular 
enterprise  with  some  objective 
benchmark  in  order  to  determine 
proportionality.  See  Certain  Steel 
Products  from  Korea,  58  FR  37338, 
37343  {July  9, 1993)  ["Korean  SteeF'). 
Second,  the  GOC  contends  that  the 
Department  recently  emphasized  that  it 
looks  to  the  value,  not  the  number,  of 
guaranteed  loans  for  purposes  of 
assessing  disproportionality  of  loan 
guarantees.  See  Stainless  Steel  Plate 
from  South  Africa.  64  FR  15553, 15564    • 
(March  31, 1999). 

The  GOC  states  that  use  of  the  farm 
cash  receipts  statistics  submitted  to  the 


Department  would  permit  the 
Department  to  address  these  flaws.  The 
GOC  explains  that  this  data 
demonstrates  that,  during  the  POI,  the 
share  of  FIMCLA  benefits  received  by 
the  cattle  and  hog  industries  was 
significantly  less  than  the  share  of  farm 
cash  receipts  generated  by  those 
industries.  Accordingly,  the  Department 
should  find  that  FIMCLA  is  not  specific 
and.  therefore,  not  countervailable. 
The  petitioner  counters  that  the 
GOC's  argument  is  flawed  for  various 
reasons  and  that  the  Department  should 
continue  to  find  the  FIMCLA  program 
de  facto  specific  in  accordance  with 
section  771(5A)(D)(iii)  of  the  Act.  With 
respect  to  the  GOC's  argument  for  an 
objective  benchmark,  the  petitioner 
contends  that  only  in  unusual 
circumstances  will  the  Department 
resort  to  examining  de  facto  specificity 
by  determining  whether  the  benefits 
received  by  a  particular  enterprise  or 
industry  or  group  were  disproportionate 
in  relation  to  the  economy  as  a  whole. 
In  support  of  its  argument,  the 
petitioner  cites  19  CFR  351.525  of  the 
New  CVD  Regulations,  which  discusses 
that  the  type  of  subsidy  under 
investigation  in  Korean  Steel, 
governmental  use  of  the  economy-wide 
banking  system  to  direct  credit  to  steel 
producers,  required  a  broader  analysis. 
(See  Countervailing  Duties;  Final  Rule, 
63  FR  65348,  65359  (November  25, 
1998).  The  petitioner  argues  that  imlike 
Korean  Steel,  the  FIMCLA  program 
targets  only  one  sector  of  the  Canadian 
economy  rather  than  the  entire 
economy.  Therefore,  use  of  an  external 
reference  point  is  not  warranted  in  this 
situation.  Rather,  the  Department 
should  continue  with  its  standard 
methodology  of  examining  the  level  of 
benefits  received  by  one  industry  in 
comparison  to  other  industries 
participating  in  the  program. 

The  petitioner  further  argues  that,  in 
case  an  outside  reference  point  is 
applied,  the  use  of  farm  cash  receipts  is 
not  reasonable.  The  petitioner  notes  that 
to  the  extent  the  farm  cash  receipts 
simply  reflect  the  effects  of 
subsidization,  it  would  not  be  surprising 
that  the  amoimt  of  subsidies  would 
parallel  the  dispersion  of  income. 
Moreover,  long-term  loans  should  not  be 
measured  on  this  basis  because  the  GOC 
has  reported  this  information  for  only 
one  year,  which  was  a  calender  year  and 
not  the  POI. 

Finally,  the  petitioner  contends  that 
the  starting  point  of  the  Department's 
analysis  of  specificity  is  the  number  of 
users.  {See  Countervailing  Duties;  Final 
Rule.  63  FR  65348,  65359  (November 
25, 1998)).  Using  this  methodology,  the 
beef  and  hog  industries  have  historically 
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received  between  25  and  30  percent  of 
the  FIMCLA  loan  guarantees  and,  as 
such,  the  Department's  Preliminary 
Determination  regarding  FIMCLA 
should  be  upheld. 

Department's  Position:  We  disagree 
with  the  GOC  in  part.  Disproportionality 
is  fact-specific  and  determined  on  a 
case-by-case  basis.  As  noted  by  the 
petitioner,  the  nature  of  the  subsidy 
being  investigated  in  Korean  Steel  was 
imusual  and  required  a  special 
analytical  framework.  Our  typical 
specificity  analysis  examines 
disproportionality  by  reference  to  actual 
users  of  the  program.  In  other  words,  we 
compare  the  share  of  the  subsidy 
received  by  producers  of  the  subject 
merchandise  to  the  shares  received  by 
other  industries  using  the  program.  See 
Final  Negative  Countervailing  Duty 
Determination  and  Final  Negative 
Critical  Circumstances  Determination: 
Certain  Laminated  Hardwood  Trailer 
Flooring  (LHF)from  Canada,  62  FR 
5201,  5209  (February  4, 1997). 
Consistent  with  our  usual  practice,  we 
have  compared  the  level  of  benefits 
received  by  the  beef  and  hog  sectors 
imder  the  FIMCLA  program  to  the 
assistance  received  by  the  other 
agricultural  industries  participating  in 
the  program. 

We  agree,  however,  with  the  GOC  that 
our  disproportionality  analysis  should 
focus  on  the  level  of  benefits  provided 
rather  than  on  the  number  of  subsidies 
given  to  different  industries.  Therefore, 
we  have  revised  our  analysis  to  compare 
the  value  of  the  loan  guarantees 
provided  to  industries  participating  in 
the  FIMCLA  program.  Based  on  this 
comparison,  we  continue  to  find  that 
the  beef  and  hog  industries  received  a 
disproportionate  amount  of  assistance 
imder  the  FIMCLA  program  during  the 
POI.  Accordingly,  we  confirm  oiu' 
preliminary  finding  that  the  FIMCLA 
program  is  de  facto  specific  to  the  beef 
and  hog  sectors  in  accordance  with 
section  771(5A)(D)(iii)  of  the  Act. 

Provision  of  Goods  or  Services 

Comment  17:  PFRA 

The  GOC  argues  that  the  Act  does  not 
permit  the  Department  to  countervail 
the  public  pastures  provided  imder  the 
PFF^  if  the  price  charged  by  the 
government  for  their  use  is  consistent 
with  the  prevailing  market.  PFRA  rates 
are  comparable  to  the  private  pasture 
rates  reported  for  Manitoba  and 
Saskatchewan,  according  to  the  GOC, 
when  the  factors  that  diminish  the  value 
of  public  pastm^s  are  taken  into 
account.  The  GOC  argues  that  PFRA 
pastures  have  the  following 
disadvantages:  cows  are  commingled. 


cattle  owners'  access  to  their  cattle  is 
restricted,  the  PFRA  forage  is  of  poorer 
quality,  certain  specialty  services  are 
not  provided,  and  public  pastiues  are 
subject  to  multiple  use.  Because  of  such 
factors,  according  to  the  GOC,  many  of 
the  surveyed  ranchers  indicated  that 
they  prefer  private  land  over  PFRA 
pastiires  and  that  many  PFRA  patrons 
move  to  private  land  when  it  becomes 
available. 

The  GOC  requests  that  adjustments  be 
made  to  private  pastiire  rates  to  account 
for  the  differences  between  the  two 
types  of  pastxire  services.  The  GOC 
notes  that  it  has  provided  information 
on  adjustments  for  three  differences 
relating  to:  (1)  The  timing  of  the  sale  of 
cull  cows,  (2)  early  weaning  and  timing 
of  the  sale  of  calves,  and  (3) 
transportation  to  the  pasture.  The  GOC 
urges  the  Department  to  make  these 
adjustments  and  contends  that  when  the 
adjustments  are  made,  the  Department 
will  conclude  that  PFRA  pasture 
services  are  not  provided  for  less  than 
adequate  remuneration. 

Lastly,  while  the  GOC  was  only  able 
to  quantify  the  factors  mentioned  above, 
the  GOC  states  that  the  Department 
should  also  consider  other  factors 
(disease  associated  with  commingled 
pastures  and  the  failure  to  provide 
specialized  services  offered  by  private 
pastures)  that  diminish  the  value  of 
PFRA  pastures. 

The  petitioner  luges  the  Department 
to  examine  closely  the  differences  in  the 
public  and  private  pastures  alleged  by 
the  GOC.  Specifically,  according  to  the 
petitioner,  the  GOC  has  not  established 
that  cattle  producers  using  private 
pastures  have  greater  flexibility  than 
public  pasture  users  with  respect  to  the 
timing  of  cattle  removal.  According  to 
the  petitioner,  the  timing  of  cattle 
removal  on  public  pastures  is  not  as 
rigid  as  porfrayed  by  the  GOC  because 
roundup  dates  on  public  pastiu-es  are 
not  necessarily  set  at  the  same  time  for 
all  lessees  and  can  be  negotiated  with 
the  Pasture  Manager.  To  support  its 
argimient,  the  petitioner  cites  to  the 
PFRA  Rules  and  Regulations,  which 
state  that  when  roimd  up  dates  are  not 
set  the  resulting  date  will  be  "a  matter 
of  mutual  agreement  between  the 
patrons  and  the  Pasture  Manager  and 
will  depend  upon  pasture  operation  at 
the  time."  Thus,  according  to  the 
petitioner,  the  GOC  has  not  established 
that  cattle  producers  cannot  remove 
cattle  from  public  pastures  on  request. 

Moreover,  the  petitioner  claims  that 
the  GOC  has  failed  to  support  the 
amount  of  the  adjustment  for  culled 
cows.  Specifically,  the  GOC  has  not 
established  that  producers  cull  one  cow 


in  ten  on  private  pastiires  or  that  owners 
place  older  cows  on  public  pastures. 

Lastly,  the  petitioner  states  that  the 
GOC  has  not  supported  its  claim  that 
private  pastures  provide  grazing  within 
25  miles  &t)m  the  patron's  farm  or  that 
transportation  costs  between  private  and 
public  pastures  are  materially  different. 

The  petitioner  also  challenges  the 
GOC's  reliance  on  a  survey  conducted 
for  the  purposes  of  this  investigation  to 
substantiate  the  need  for  these 
adjustments.  According  to  the 
petitioner,  the  Department  should  not 
make  adjustments  that  reflect  the 
personal  preferences  of  a  limited  survey 
of  cattlemen.  The  petitioner  argues  that 
the  personal  preferences  of  the  sxuveyed 
ranchers  are  not  sufficient  to  establish 
that  the  PFRA  pastures  do  not  have  an 
advantage  over  private  pastxires. 

Department's  Position:  In  accordance 
writh  section  771(5)(E)  of  the  Act,  when 
comparing  the  prices  charged  for  public 
pasture  services  to  those  charged  by 
private  providers  we  have  attempted  to 
ensure  that  the  prices  compared  are  for 
nearly  identical  services.  'That  is,  when 
feasible,  we  have  taken  into  account 
prevailing  market  conditions  which, 
include  price,  quality,  availability, 
marketability,  transportation,  and  other 
conditions  of  purchase  or  sale.  In  this 
regard,  when  it  appears  that  a  difference 
exists  between  a  public  good  or  service 
and  a  benchmark  good  or  service,  we 
will  consider  making  an  adjustment 
when  the  difference  is  quantifiable  and 
is  clearly  demonstrated  by  evidence  on 
the  record.  See  Lumber  at  22595. 

In  this  case,  we  agree  that  the  GOC 
has  identified  and  supported  certain 
adjustments  that  should  be  made. 
Specifically,  we  adjusted  for  the 
difference  in  costs  associated  with  the 
timing  of  the  sale  of  cull  cows  on 
private  and  public  pastures.  Since 
ranchers  using  private  pasttires  have 
access  to  their  herds  and,  hence,  can 
cull  cows  in  mid-summer,  they  receive 
a  different  service  and  a  price 
adjustment  is  warranted.  While  the  GOC 
argued  that  this  adjustment  should  be 
larger,  the  information  on  the  record  did 
not  fully  substantiate  the  calculations 
suggested  by  the  GOC.  For  example, 
while  the  GOC  suggested  that  old  cows 
would  be  culled  in  mid-siunmer,  while 
cow  prices  are  at  their  peak,  we  agree 
with  the  petitioner  that  there  is  no 
evidence  that  a  patron  would  actually 
pay  to  have  an  old  cow  pastured  for  a 
season  if  the  cow  was  already  planned 
to  be  culled.  Finally,  while  the 
petitioner  has  argued  that  PFRA  patrons 
may  be  able  to  manage  their  herds  and 
benefit  from  the  early  sale  of  culled 
cows  and  calves  in  the  same  manner  as 
private  pastiu«  patrons,  we  found  at 
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verification  that  the  PFRA  roundup  and 
drop  off  procedures  are  quite  rigid  and 
do  not  generally  allow  for  the 
management  that  the  petitioner 
suggests. 

With  respect  to  the  transportation 
adjustment  urged  by  the  GOC,  the 
record  does  contain  evidence  that  nearly 
ten  percent  of  commimity  pastiire 
patrons  incur  high  transportation  costs 
because  they  live  further  than  50  miles 
from  their  respective  pastures.  However, 
the  GOC  did  not  provide  evidence  that 
this  was  imique  to  users  of  public 
pastures.  Regarding  the  requested 
adjustment  for  differences  in  weaning 
and  the  timing  of  the  sale  of  calves,  the 
GOC  did  not  provide  evidence 
indicating  that  the  majority  of  private 
pasture  patrons  choose  to  wean  their 
calves  early  or  that  they  actually  sell 
calves  at  different  times  than 
commimity  pasture  patrons.  Finally,  as 
in  the  Preliminary  Determination  and  as 
noted  above,  we  have  not  made 
adjustment's  for  costs  that  the  GOC  was 
unable  to  quantify. 

With  respect  to  the  petitioner's 
challenge  of  the  GOC's  survey,  while  the 
ntmiber  of  people  surveyed  was  limited, 
we  determine  that  the  survey  conducted 
by  the  GOC  provides  an  objective  and 
representative  measure  of  the  costs 
faced  by  patrons  of  private  pastures  in 
Canada. 

Comment  18:  Appropriate  Benchmark 
for  Provincial  Public  Lease  and 
Pasturing  Rates 

With  respect  to  all  three  provinces 
which  offer  Crown  lands  for  grazing  and 
pasturing,  the  petitioner  argues  that  the 
Department  shoidd  rely  on  an  average  of 
the  private  rates  for  full-service 
pasturing  in  Manitoba  and 
Saskatchewan  and  the  private  lease  rate 
for  land  reported  by  the  GOA  as  a 
representative  benchmark.  According  to 
the  petitioner,  the  statute  specifically 
requires  the  Department  to  determine 
the  adequacy  of  remimeration  based  on 
prevailing  conditions  "in  the  country." 

The  GOA  contends  that,  not  only  is 
there  no  justification  for  using  the 
hybrid  number  the  petitioner  has 
developed  on  areas  outside  of  Alberta, 
but  that  the  petitioner's  data  do  not 
meet  the  criteria  outlined  in  the 
Department's  regulations  at  19  CFR 
351.511(a)  for  a  proper  benchmark 
because  they  simply  do  not  represent 
the  value  of  comparable  land.  The  GOA 
further  states  that  the  Department  is 
obliged  by  the  Act  and  its  regulations  to 
use  a  benchmark  that  represents  the 
prevailing  market  value  of  the  good  or 
service  being  evaluated.  According  to 
the  GOA,  the  goods  are  public  grazing 
leases  in  the  various  provinces  and  the 


oiUy  "prevailing  market  value"  for  a 
good  with  such  inherently  local  value  is 
a  local,  provincial  benchmark. 

Department's  Position:  As  stated  in 
the  Final  Affirmative  Countervailing 
Duty  Determination:  Certain  Stainless 
Steel  Wire  Rod  From  Italy.  63  PR  40474, 
40481  (July  29, 1998),  "the  adequacy  of 
remimeration  is  normally  determined  in 
relation  to  local  prevailing  market 
conditions  as  defined  by  section 
771(5)(E)  ofthe  Act  to  include,  "*  *  * 
price,  quality,  availability, 
marketability,  transportation,  and  other 
conditions  of  purchase  or  sale." 
Consequently,  the  lease  rates  for  private 
land  in  each  province,  when  accurate 
and  available,  are  an  appropriate 
starting  point  for  comparison  to  the 
respective  lease  rates  for  public  land  in 
each  province. 

Comment  19:  Use  of  Facts  Available 
With  Respect  to  Alberta  Crown  Lands 
Basic  Grazing  Program 

The  petitioner  argues  that  the 
Department  shoidd  reject  the  GOA's 
entire  response  with  respect  to  the 
leasing  of  Crown  lands  and  instead 
apply  adverse  facts  available  because 
the  CJOA  failed  to  report  benefits,  in  the 
form  of  excess  compensation  from  oil 
and  gas  companies,  frt>m  the  leasing  of 
such  lands. 

The  GOC  and  the  GOA  argue  that  the 
petitioner's  comments  on  this  issue  and 
the  petitioner's  August  25, 1999, 
submission  which  first  raised  Bill  31 
should  be  stricken  from  the  record 
because  the  petitioner's  submission  was 
untimely.  Specifically,  the  GOA  cites  to 
the  Department's  regulations  at  19  CFR 
351.301(b)(1)  pointing  out  that  the 
deadline  for  submission  of  factual 
information  related  to  the  GOA  was 
June  9, 1999,  which  was  seven  days 
prior  to  the  Alberta  verification. 

Department's  Position:  We  disagree 
with  the  respondents  that  the 
petitioner's  information  regarding  Bill 
31  and  the  compensation  system  for 
lessees  of  public  and  private  land 
should  be  stricken  from  the  record. 
Although  it  was  initially  submitted  after 
the  deadline,  we  subsequently  requested 
the  information  under  section 
351.301(c)(2)(i)  of  our  regulations. 
Moreover,  we  believe  this  bill  was 
highly  relevant  to  the  information 
sought  in  the  our  questionnaire.  Bill  31 
amends,  among  other  acts.  Alberta's 
Public  Lands  Act  and  the  Surface  Rights 
Act,  the  legislation  underlying  one  of 
the  programs  being  investigated  in  this 
proceeding  (the  Alberta  Crown  Lands 
Basic  Grazing  Program).  Although  the 
change  in  the  Act  may  have  occurred 
after  the  period  of  investigation  and  may 
not  yet  be  in  effect,  our  questionnaire 


specifically  requested  that  the  GOA 
describe  any  anticipated  changes  in  the 
program  and  asked  for  documentation 
substantiating  the  GOA's  answer. 

We  believe  that  disclosure  of  Bill  31 
would  have  given  the  Department  a 
fuller  imderstanding  of  the  lease  system 
in  effect  dining  the  POI.  In  particular, 
information  regarding  the  passage  of  Bill 
31  includes  statements  implying  that 
cattlemen  who  graze  their  livestock  on 
public  lands  in  Alberta  receive 
excessive  compensation  from  oil  and 
gas  operators  who  lease  the  subsurface 
rights.  As  the  petitioner  originally 
alleged,  and  we  sought  to  investigate, 
the  question  of  whether  the  GOA  was 
adequately  remunerated  for  its 
provision  of  Crown  lands  has  been  a 
central  issue  throughout  this  case. 
Therefore,  as  stated  above,  we  believe 
this  information  was  highly  relevant  to 
our  enquiry. 

In  li^t  of  this,  the  petitioner  has 
argued  that  the  Department  should 
reject  all  ofthe  GOA's  response  with 
respect  to  the  Alberta  Crown  Lands 
Basic  Grazing  Program.  However,  we  do 
not  believe  the  criteria  for  making  such 
a  determination  have  been  met.  In 
particular,  section  782(e)  of  the  Act 
states  that  we  shall  not  decline  to 
consider  information  that  is  necessary  to 
the  determination  if  the  information  is 
timely,  verifiable,  not  so  incomplete  that 
it  cannot  serve  as  a  reliable  basis  for  a 
determination,  can  be  used  without 
undue  difficulties,  and  the  interested 
party  has  demonstrated  that  it  acted  to 
the  best  of  its  ability.  All  of  the 
information  presented  by  the  GOA, 
other  than  iiiformation  regarding  the 
Surface  Rights  Act  and  Bill  31,  complies 
with  these  criteria  and,  thus,  it  would  be 
inappropriate  for  us  to  disregard  the 
information  in  making  our 
determination. 

However,  with  respect  to  the  impact 
the  Surface  Rights  Act  and  Bill  31  have 
on  our  adequacy  of  remimeration 
determination,  we  are  using  the  facts 
otherwise  available.  The  use  of  facts 
available  is  supported  under  section 
776(a)  of  the  Act  because  the  necessary 
information  is  not  available  on  the 
record.  Although  interested  parties  were 
given  the  opportunity  and  did  submit 
information  on  this  issue,  the 
approaching  deadline  for  determination 
did  not  provide  us  the  opportunity  to 
make  the  additional  inquiries  necessary 
for  us  to  make  a  determination  that  does 
not  rely  on  the  facts  available.  In 
choosing  the  appropriate  facts  available, 
the  petitioner  has  argued  that  we  should 
use  an  inference  that  is  adverse  to  the 
interests  ofthe  GOA.  However,  we  do 
not  agree  that  the  GOA  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
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ability.  While  the  GOA  did  not  provide 
information  that  we  believe  was 
relevant  to  our  determination,  its 
conclusion  that  the  information  was  not 
relevant,  particularly  in  light  of  the  fact 
that  Bill  31  is  not  yet  in  effect,  does  not 
imply  that  the  GOA  did  not  act  to  the 
best  of  its  ability  and,  thus,  failed  to 
cooperate.  We  also  note  that  when  the 
Department  specifically  asked  parties  to 
submit  information  regarding  Bill  31, 
the  GOA  did  so.  Therefore,  an  adverse 
inference  in  this  instance  would  not  be 
appropriate  when  determining  the 
appropriate  facts  available. 

Comment  20:  Oil  and  Gas 
Compensation  and  the  Adequacy  of 
Remuneration 

The  petitioner  argues  that  if  the 
Department  continues  to  accept  the 
response  of  the  GOA,  the  Department 
should  include  the  benefit  £rom  oil  and 
gas  compensation  when  determining  the 
countervailability  of  the  program. 
According  to  the  petitioner,  the 
application  of  Alberta's  Surface  Rights 
Act  and  Public  Lands  Act  results  in 
lessees  of  public  land  profiting  from 
excess  compensation  paid  by  oil  and  gas 
companies  for  access  to  leased  land.  In 
support  of  its  argimient,  the  petitioner 
cites  to  the  legislative  history  of  Bill  31 
and  articles  published  at  the  time  of  its 
passage.  The  petitioner  argues  that  the 
approximately  C$40  million  of 
compensation  received  annually,  as 
cited  in  the  articles,  exceeds  any  actual 
compensation  for  damages  to  lessee 
property  or  disruption  suffered  from  oil 
and  gas  operations.  Furthermore,  the 
petitioner  argues  that  the  GOA  has  not 
submitted  any  evidence  that  private 
lessees  receive  the  same  amount  of 
compensation  as  public  lessees,  hi  fact, 
the  petitioner  asserts  that  oil  and  gas 
companies  compensate  public  lessees  as 
they  would  compensate  private 
landowners,  not  lessees. 

The  GOA  contends  that  the 
petitioner's  chsiracterization  of  the 
application  of  Alberta's  Surface  Rights 
Act  and  Public  Lands  Act,  especially  in 
relation  to  Bill  31,  is  misinformed  and 
based  on  public  misperceptions  about 
surface  compensation  rights  in  Alberta. 
According  to  the  GOA,  tixe  Alberta 
Surface  Rights  Act  gives  equal  rights  to 
all  owners  and  occupants  of  both  public 
and  private  land  to  obtain  compensation 
from  industrial  operators  for  the 
damages  caused  when  industrial 
operations  interfere  with  existing  land 
use.  The  GOA  contends  that  public 
lessees  do  not  have  any  advantage  over 
private  lessees  with  respect  to  obtaining 
compensation  and,  thus,  no  adjustment 
is  necessary  when  comparing  public 
rates  for  the  leasing  of  land  to  private 


rates  for  the  leasing  of  land.  The  GOA 
also  states  that  Alberta  law  does  not 
permit  cattle  ranchers  on  public  grazing 
leases  to  charge  access  fees  to  anyone. 
Specifically,  Uie  GOA  notes  that  the 
Surface  Rights  Act  reads,  "an  operator 
who  proposes  to  exercise  a  right  of  entry 
on  land,  other  than  land  owned  by  the 
Crown  *  *  *  shall  pay  *  *  *  an  entry 
fee.*  *  *"  The  GOA  also  notes  that, 
under  the  Surface  Rights  Act,  any 
compensation  paid  to  a  tenant  is  for  loss 
of  use  and  other  damages  to  the 
leasehold  operations  and  does  not 
include  any  payment  for  the  value  of  the 
land  itself  or  for  access  to  that  land. 
Lastly,  the  GOA  argues  that  there  is  no 
basis  for  crediting  the  petitioner's  C$40 
million  figure  as  fact  because  none  of 
the  many  quotations  that  cite  it  give  a 
source  for  the  niunber  and  Alberta 
officials  have  been  unable  to  find  any 
source  for  it. 

Department's  Position:  As  noted  in 
the  program  write-up,  we  found  that, 
under  the  current  application  of  the 
Surface  Rights  Act,  lessees  of  public 
land  benefit  from  the  provision  of  the 
land  at  less  than  adequate  remuneration. 
Specifically,  public  lessees  appear  to 
receive  more  compensation  from  oil  and 
gas  companies  for  use  and  access  to  the 
land  than  they  would  if  leasing  the  same 
land  from  a  private  provider.  Hence, 
pubUc  land  is  more  valuable  to  a  lessee 
than  private  land  and  this  value  is  not 
reflected  in  the  rate  charged  by  the 
government.  Therefore,  the  government 
is  not  adequately  remimerated  for  the 
provision  of  the  land. 

Comment  21 :  Appropriate  Benchmark 
for  Alberta's  Public  Lease  Rates 

The  petitioner  argues  that  the 
Department  should  look  to  other 
provinces  if  the  private  lease  rate  data 
provided  for  a  specific  province  is 
inadequate.  In  this  regard,  the  petitioner 
argues  that  the  GOA  has  not  established 
that  the  lease  rate  it  reported  for  private 
land  is  a  "full-service"  rate  that  requires 
an  adjustment  for  development  costs, 
such  as  fences  and  water.  To  the 
contrary,  according  to  the  petitioner, 
there  is  evidence  that  the  private  lease 
rate  is  not  a  "full-service"  rate.  The 
petitioner  notes  that  the  lease  rate  for 
private  land  reported  by  the  GOA  is 
much  lower  than  the  rate  for  private 
full-service  pasturing  reported  by  the 
GOC  for  Manitoba  and  Saskatchewan. 

Moreover,  the  petitioner  contends  that 
the  GOA's  reported  lease  rate  for  private 
land  is  based  on  a  limited  survey  (the 
Custom  Rates  Survey)  which  could  only 
account  for  .04  percent  of  Alberta's 
cattle  population. 

The  GOA  argues  that  the  data  frt»m 
the  Whole  Farm  Data  Base,  which 


represents  a  far  larger  sample  of  private 
leases  than  the  Custom  Rates  Survey 
used  in  the  Preliminary  Determination. 
demonstrate  that  the  private  rental  rate 
reported  in  the  Custom  Rates  Survey  is 
higher  than  the  norm  in  Alberta. 
Regardless  of  which  survey  information 
the  Department  feels  is  the  most 
appropriate,  however,  the  GOA  argues 
that  all  of  the  Alberta-specific  numbers 
were  generated  from  longstanding 
govenunent  surveys  and,  thus,  provide 
a  far  more  reliable  benchmark  than  any 
non-Alberta  data. 

Department's  Position:  With  respect 
to  the  two  studies  reported  by  the  GOA, 
we  note  that  both  the  Custom  Rates 
Survey  and  the  Whole  Farm  Enterprise 
Analysis  were  both  conducted  prior  to 
the  initiation  of  this  investigation  and, 
while  limited  in  the  nimiber  of  those 
siuveyed,  we  determine  that  they  are 
objective  and  representative  of  the  costs 
faced  by  lessees  of  private  and  public 
land  in  Alberta.  Therefore,  we  have 
averaged  the  lease  rates  for  private  land 
from  the  Custom  Rates  Survey  and  the 
Whole  Farm  Enterprise  Analysis  for 
purposes  of  identifying  an  appropriate 
benchmark. 

We  agree  with  the  petitioner  that  the 
lease  rate  for  private  land  reported  by 
the  GOA  is  lower  than  tho  rate  for  full- 
service  private  pasturing  in  Manitoba 
and  Saskatchewan,  as  reported  by  the     « 
GOC.  However,  we  do  not  believe  the 
comparison  is  on  point.  The  two  rates 
which  the  petitioner  has  compared  are 
prices  for  two  very  different  things.  The 
lease  rate  for  private  land  is  a  price  for 
the  provision  of  a  specific  good:  land. 
The  rate  for  full-service  private 
pasturing  is  a  price  for  the  provision  of 
a  type  of  service:  pasturing.  Therefore, 
the  comparison  suggested  by  the 
petitioner  does  not  undermine  the 
reliability  of  the  lease  rate  for  private 
land  reported  by  the  GOA. 

Comment  22:  Appropriate  Adjustments 
to  Benchmark  for  Alberta 's  Public  Lease 
Rates 

The  GOA  argues  that  the  Department 
correctly  adjusted  the  benchmark  rate 
for  taxes  and  developmental  costs  in  the 
Preliminary  Determination,  and  that 
both  testimony  from  government  experts 
and  the  results  of  the  GOA's  survey, 
which  was  confirmed  at  verification, 
indicate  that  lease  holders  of  private 
land  do  not  incur  these  developmental 
costs.  Thus,  in  order  to  develop  a  fair 
comparison  between  public  and  private 
leases,  the  GOA  argues  that  these 
adjustments  should  continue  to  be 
made.  ^ 

In  addition,  the  GOA  posits  that  the 
Department  should  make  additional 
adjustments.  First,  the  GOA  notes  that 
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lessees  of  public  land  are  only  allowed 
to  forage  up  to  50  percent  of  the  land 
due  to  the  multiple-use  restraints  placed 
on  Crown  lands.  This  requirement 
means  that  to  get  the  same  amount  of 
forage,  the  lessees  must  fence  in  more 
land  and  develop  additional  dugouts,  all 
of  which  contribute  to  added  costs. 
According  to  the  GOA,  this  was 
supported  at  verification,  where  it  was 
demonstrated  that  lease  holders  on 
private  land  can  utilize  a  far  higher 
percentage  of  their  leased  forage  for 
cattle  grazing  than  can  lease  holders  on 
public  land.  To  further  support  its 
argiunent,  the  GOA  notes  that  the  Whole 
Farm  Data  Base  indicated  that  grazing 
leases  for  public  land  support  fewer 
AUMs  per  acre  than  grazing  leases  for 
private  land.  Second,  the  GOA  argues 
that  the  Whole  Farm  Data  Base  also 
established  significant  differences 
between  operating  costs  incurred  by 
lessees  of  private  and  public  lands. 
Again,  the  GOA  argues  that  an 
adjustment  should  be  made  for  this 
difference  as  well. 

The  petitioner  argues  that  the 
Department  should  reject  the  GOA's 
proposed  adjustments  in  their  entirety. 
First,  the  petitioner  states  that 
adjustments  for  multiple-use  costs  of 
leasing  land  are  unjustified  unless  the 
Department  adjusts  for  multiple-use 
,  income  such  as  compensation  related  to 
oil  and  gas  exploration  and  extraction 
(see  Comment  20:  Oil  and  Gas 
Compensation  and  the  Adequacy  of 
Remuneration,  above).  Second,  the 
petitioner  contends  that  the  GOA  has 
not  established  that  a  lessee  of  public 
land  must  fence  and  water  at  least  50 
percent  more  land  to  graze  the  same 
number  of  cattle  since  the  GOA  has  not 
established  that  private  lessees  are  not 
required  to  preserve  forage  for  other 
users  as  well.  Finally,  the  petitioner 
argues  that  the  Department  should  not 
adjust  for  operating  and  capital  costs 
because,  even  if  grazing  lessees  on 
public  land  incur  more  operating  and 
capital  costs  than  private  lessees,  these 
costs  have  not  been  shown  to  be  directly 
related  to  conditions  only  on  public 
pasture.  According  to  the  petitioner,  the 
cost  differences  could  arise  because  the 
lessees  of  public  land  are  less  adept 
managers  or  less  prudent  buyers  than 
private  lessees. 

Departmeht's  Position:  In  order  to 
make  the  comparison  required  by 
section  771(5){E)  of  the  Act.  we  found 
it  necessary  to  adjust  the  lease  rate  for 
private  land  downward  to  accoimt  for 
differences  between  the  leases  of  public 
and  private  land.  Specifically,  we 
adjusted  for  diffSrences  in  costs 
associated  with  the  paying  of  taxes, 
construction  of  fences,  construction  of 


water  dugouts,  and  a  multiple-use  cost 
for  limits  on  forage.  While  the 
respondent  has  argued  that  the 
multiple-use  cost  adjustment  should 
include  expenses  for  additional  fencing 
and  water  facilities,  we  note  that  there 
is  no  evidence  supporting  the 
contention  that  an  additional  dugout  is 
necessary  other  than  an  anecdotal 
statement  that  "cattle  will  not  travel 
more  than  one-half  mile  for  water." 
However,  contrary  to  the  petitioner's 
claim,  there  is  evidence  on  the  record 
supporting  the  contention  that 
additional  acres  must  be  used  by  a 
public  land  lessee  to  obtain  the  same 
amount  of  forage  as  a  private  land  lessee 
and,  thus,  additional  fencing  would  be 
required.  Specifically,  public  land 
lessees  may  only  forage  50  percent  of 
their  land,  which  results  in  fewer  AUM 
being  available  per  acre  than  a  lessee  of 
private  land  has  at  his  or  her  disposal. 

With  respect  to  additional 
adjustments  for  differences  in  operating 
and  capital  costs,  while  we  did  make 
some  of  these  adjustments  in  the 
Preliminary  Determination,  we  have  not 
done  so  for  this  final  determination. 
While  the  GOA  was  able  to  quantify 
them,  the  GOA  did  not  provide 
adequate  explanation  as  to  why 
differences  exist  for  such  expense.  Nor 
did  the  GOA  adequately  demonstrate 
that  the  difference  is  solely  attributable 
to  the  fact  that  one  group  of  farmers     * 
leases  public  land  while  another  group 
leases  private  land.  Therefore,  we  have 
not  made  adjustments  for  these  costs. 
Finally,  as  in  the  Preliminary 
Determination  and  as  noted  above,  we 
have  not  made  adjustments  for  costs 
that  the  GOA  was  unable  to  quantify. 

Lastly,  with  respect  to  the  petitioner's 
argiunent  that  the  Department  should 
only  make  adjustments  for  multiple-use 
costs  if  we  take  into  account  multiple- 
use  income,  such  as  excess 
compensation  from  oil  and  gas 
companies,  as  noted  in  Comment  24,  we 
have  taken  into  account  the  application 
of  the  Surface  Rights  Act  and  the 
resulting  differences  in  compensation 
between  private  and  public  lessees 
when  examining  the  adequacy  of 
remuneration. 

Comment  23:  Alberta  Grazing  Reserves 

The  petitioner  argues  that  the 
Department  should  not  use  the  rates 
charged  by  privatized  reserves  as  a 
benchmark  for  the  full-service  rates  for 
Alberta's  public  grazing  reserves.  In  the 
petitioner's  view,  such  a  comparison 
would  be  inappropriate  because  the 
privatized  reserve  rates  may  be 
subsidized  through  a  "sublease."  With 
respect  to  this  "sublease,"  the  petitioner 
argues  that,  as  facts  available,  the 


Department  should  compare  the  average 
rate  charged  by  the  GOA  to  privatized 
reserves  for  government  land  to  the 
unadjusted  average  rate  noted  above  in 
order  to  ascertain  the  subsidy  provided 
to  the  privatized  reserves. 

The  petitioner  also  argues  that  rather 
than  calculating  an  average  rate  for  full- 
service  public  grazing  reserves  in 
Alberta,  the  Department  should 
calciilate  five  average  full-service  rates 
for  Alberta's  public  grazing  reserves 
based  upon  the  four  regions  of  Alberta's 
Traditional  Community  Pastvu-e  program 
and  the  Special  Areas  pastuires. 

The  GOA  argues  that  evidence  on  the 
record  demonstrates  that  Alberta's 
privatized  reserves  are  charging  their 
clientele  lower  prices  than  the 
government  was  charging  when  the 
reserves  were  in  government  hands. 
According  to  the  GOA,  this  evidence 
confirms  that  the  govemment-nm 
reserves  have  been  charging  rates 
consistent  with  the  conmiercial  market. 
The  GOA  argues  further  that  the 
government's  charge  to  the  privatized 
reserves  for  use  of  government  land  is 
not  subsidized.  According  to  the  GOA 
the  rates  qualify  as  being  market- 
determined  because  they  were 
developed  through  arm's-length 
negotiations  and  the  rates  are  also 
consistent  with  properly  adjusted 
private  grazing  lease  benchmarks. 

Department's  Position:  We  have 
examined  the  possibility  of  whether  the 
rates  for  private  pasturing  may  be 
subsidized  through  the  government's 
provision  of  land  at  less  than  adequate 
remuneration  to  the  operators  of  the 
privatized  reserves.  In  doing  so,  we  have- 
looked  at  the  rental  fees  charged  by  the 
government  to  the  privatized  reserves 
(less  maintenance  fees).  The  resulting 
average  rental  charge  was  higher  than 
the  adjusted  rate  for  leases  on  private 
land  derived  from  our  examination  of 
the  Alberta  Crown  Lands  Basic  Grazing 
Program.  Therefore,  we  determine  that 
the  government  is  adequately 
remimerated  for  its  provision  of  land  to 
the  privatized  reserves. 

With  respect  to  the  petitioner's 
argiiment  that  we  should  calculate  five 
separate  full-service  public  pasture 
rates,  we  note  that  such  a  task  is 
unnecessary  as  the  range  of  prices 
charged  by  the  government  for  the 
public  pastiues  are  all  lower  than  the 
private  pasturing  rate  reported  by  the 
GOA. 

Coniment  24:  Specificity  of  the 
Provision  of  Crown  Lands  in  Manitoba 
and  Saskatchewan 

Both  the  GOS  and  the  GOM  argue  that 
the  provision  of  Crown  lands  in  the  two 
provinces  is  neither  dejure  nor  de  facto 
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specific.  According  to  the  GOM  and  the 
GOS,  Crown  lands  are  available  to  all 
agricultiire  and  objective  criteria  and 
conditions  are  used  to  determine 
agricultural  producers'  eligibility  for  the 
various  uses  of  Crown  lands.  Both 
governments  note  that  not  all  land  is 
suitable  for  agriculture  and  that 
determinations  on  suitability  are  made 
by  professional  agrologists.  Based  on  the 
above,  the  two  goverrunents  contend 
that  the  provision  of  Crown  lands  is  not 
specific  because  Crowrn  lands  are 
available  to  the  entire  agriciUtiu^ 
sector. 

The  petitioner  argues  that  the 
provision  of  Crown  lands  in  both 
provinces  is  specific.  With  respect  to 
Manitoba,  the  petitioner  notes  that  the 
Manitoba  Crown  Lands  Act  expressly 
limits  access  to  farmers  through  forage 
and  cropping  leases.  According  to  the 
petitioner,  because  forage  leases  are 
provided  for  the  grazing  of  livestock, 
including  cattle,  the  law  expressly 
limits  forage  leases  to  the  livestock 
industry.  Additionally,  the  petitioner 
argues  that  all  leases  are  limited  to  a 
group  of  enterprises  or  industries  in 
accordance  with  the  Act  and  the 
Department's  precedent. 

With  respect  to  Saskatchewan,  the 
petitioner  notes  that  Saskatchewan's 
Provincial  Lands  Act  makes  leases 
available  only  for  purposes  of  grain 
fanning,  cattle  grazing,  or  perennial  hay 
production.  As  for  Saskatchewan's 
pasture  program,  the  petitioner  notes 
that  the  Saskatchewan  Provincial 
Community  Pasture  Regulations  define 
livestock  as  cattle  or  sheep  only.  Thus, 
according  to  the  petitioner,  the  laws  and 
regulations  governing  Saskatchewan's  _ 
Crown  lands  expressly  limit  access  to 
grazing  leases  and  community  past\ues 
to  the  cattle  industry  specifically,  or  a 
group  of  enterprises  orindustries, 
including  the  cattle  industry. 

Department's  Position:  While  the 
respondents  have  argued  that  both  the 
Saskatchewan  Crown  L.ands  Program 
and  the  Manitoba  Crown  Lands  Program 
are  not  specific,  we  have  foimd 
otherwise.  The  programs  are  limited  by 
law  and  regulation  to  certain  subsets  of 
agricultural  producers.  Moreover,  both 
provinces'  programs  are  specific  as  a 
matter  of  fact  in  accordance  with  section 
771(5AKD)oftheAct. 

The  GOS  reported  that,  during  the 
POI,  approximately  800,000  acres  of 
Crown  lands  were  leased  for  cultivation 
and  5.4  million  acres  were  leased  for 
grazing.  The  GOM  reported  that,  during 
the  POI,  21,716  acres  of  Crown  lands 
were  leased  for  cultivation  and 
approximately  1 .6  million  acres  were 
leased  for  grazing.  Based  on  the  above, 
we  find  that  those  industries  which 


utilize  grazing  leases,  livestock 
industries  such  as  cattle,  are 
predominant  users  of  both  programs 
and,  thus,  the  programs  are  de  facto 
specific. 

Comment  25:  Use  of  Facts  Available 
With  Respect  to  Manitoba  Crown  Lands 
Program 

The  petitioner  argues  that  while  the 
GOM  did  submit  the  underlying  data 
from  Manitoba  Agricidture's  1997 
survey  at  verification,  it  failed  to  do  so 
prior  to  verification  despite  Department 
requests.  The  petitioner  further  argues 
that,  in  light  of  this,  the  GOM  failed  to 
establish  that  the  Department  should 
make  adjustments  to  the  lease  rates  for 
private  land.  Consequently,  the 
petitioner  lurges  the  Department  to  reject 
the  GOM's  response  with  respect  to  this 
program  and  to  rely  on  alternative  lease 
rates  for  private  land  as  "facts  otherwise 
available." 

The  GOM  argues  that  it  fully 
cooperated  with  the  Department  and 
never  withheld  information.  The  GOM 
contends  that  it  could  not  "provide 
copies  of  any  reports  or  sununaries 
related  to  this  study"  because  there 
were  no  formal  reports  and,  thus,  none 
were  available  to  provide.  In  support  of 
its  position,  the  GOM  cites  to  the 
Department's  verification  report  which 
states,  "because  results  of  the  survey 
were  never  published  or  distributed,  no 
reports  of  the  data  were  prepared  or 
published  *  *  *.  However,  they  have 
the  computer  tabulated  results  from  the 
survey  and  provided  a  spreadsheet  of 
those  results."  Therefore,  according  to 
the  GOM,  nothing  was  withheld  from 
the  Department. 

Department's  Position:  We  have  found 
the  GOM  to  be  fully  cooperative 
throughout  this  proceeding.  The 
underlying  data,  which  supports  the 
lease  rates  for  private  land  reported  by 
the  GOM,  was  reviewed  and  taken  as  an 
exhibit  at  verification.  The  data  was  not 
in  the  form  of  a  report  or  a  summary 
related  to  the  study,  which  is  what  we 
asked  for  in  our  supplemental 
questionnaire.  Rather,  as  noted  in  the 
verification  report,  no  reports  of  the  data 
were  prepared  or  published  and,  thus, 
the  COM  did  not  ignore  a  request  for 
information  when  it  responded  to  our 
supplemental  questionnaire. 

Comment  26:  Appropriate  Benchmark 
for  Manitoba's  Public  Lease  Rates 

The  GOM  argues  that  the  Department 
did  not  use  the  correct  benchmark  in  its 
Preliminary  Determination  because  it 
blended  core  and  fringe  private  lease 
rates.  Instead,  the  GOM  states  that  the 
Department  should  use  the  lease  rate  for 
private  fringe  lands  only.  The  GOM 


notes  that  at  verification,  the 
Department  foimd  that  the  fringe  areas 
are  typical  of  the  areas  Where  most  (85 
percent)  Crovtrn  lands  are  located  and, 
thus,  the  fringe  areas  are  more  directly 
comparable. 

If  the  Department  uses  the 
information  submitted  by  the  GOM,  the 
petitioner  argues  that  the  Department 
should  not  accept  the  GOM's  claim  that 
the  rental  rate  for  private  fringe  land,  as 
reported  in  the  1997  survey,  is  more 
comparable  to  the  rate  charged  for 
Crown  lands.  According  to  the 
petitioner,  the  claim  is  an  assertion,  not 
supported  in  the  record.  Furthermore, 
the  petitioner  contends  that  the  location 
of  the  land  is  immaterial  because  if 
Crown  lands  are  located  in  the  fringe 
area,  then  the  number  of  AUMs  the 
Minister  could  permit  to  graze  on  the 
land  would  presumably  be  less  than  in 
the  core  area.  Thus,  the  Department 
should  continue  to  use  the  average  lease 
rate  for  private  land  in  the  fringe  and 
core  areas,  as  was  done  in  the 
Preliminary  Determination. 

Department's  Position:  We  agree  with 
the  GOM  that  the  majority  of  Crown 
lands  are  located  in  fringe  areas.  At 
verification  we  reviewed  maps  and 
vegetation  inventories  that  supported 
the  GOM's  claim  with  respect  to  fringe 
and  core  areas.  However,  we  do  not 
agree  that  the  lease  rate  for  public 
grazing  land  should  be  compared  solely 
to  the  private  fringe  area  rate  because 
not  all  of  the  GOM's  Crovra  lands  are 
located  in  fiinge  areas.  Instead,  we  have 
used  a  weighted  average  lease  rate  for 
private  land  based  on  both  core  and 
fringe  area  rates. 

Comment  27:  Appropriate  Adjustments 
to  Benchmark  for  Manitoba 's  Public 
Lease  Rates 

The  petitioner  states  that  the 
Department  should  only  adjust  lease 
rates  for  private  land  downward  if  the 
GOM  establishes  that  the  lease  rates  for 
private  land  include  additional  services 
that  are  not  covered  by  lease  rates  for 
public  land.  In  the  petitioner's  view,  the 
GOM  failed  to  do  this.  The  petitioner 
notes,  for  example,  that  a  majority  of  the 
private  land  lessees  questioned  for  the 
1997  survey  indicated  that  they  are 
required  to  pay  for  fence  and  water 
system  maintenance  and  yet,  the  GOM 
is  requesting  an  adjustment  for  these 
items. 

The  GOM  responds  by  noting  that  the 
Department  reviewed  in  detail  at 
verification,  in  three  provinces,  the 
various  reasons  why  lessees  are  willing 
to  improve  public  Crown  lands 
available  for  lease,  and  why  the 
adjustments  made  by  the  Department 
are  appropriate.  The  GOM  also  notes 
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that  the  1997  survey  asked  lessees 
whether  they  were  required  to  pay  for 
the.  repairs  and  maintenance  on  the 
fence  and/or  watering  system,  not  the 
installation  of  fences  or  watering 
systems,  which  is  what  the  adjustment 
is  attempting  to  capture. 

Department's  Position:  Based  on  our 
review  of  the  information,  we  are 
persuaded  that  it  is  necessary  to  adjust 
the  lease  rate  for  private  land  downward 
to  accoimt  for  differences  between  the 
leases  on  private  and  public  land.  Lease 
rates  for  private  land  are  generally  for 
land  which  is  fenced,  has  a  water 
system,  and  where  the  owner  of  the  land 
pays  local  taxes.  Conversely,  the  lessees 
of  public  land  are  expected  to  construct 
fences  and  watering  systems  and  pay 
local  taxes.  Thus,  we  adjusted  for 
differences  in  costs  associated  with  the 
paying  of  taxes,  construction  of  fences 
and  construction  of  water  dugouts. 
While  the  petitioner  notes  that  the  1997 
survey  indicates  that  lessees  of  private 
land  are  required  td  pay  for  fence  and 
water  system  maintenance,  we  agree 
with  the  COM  that  the  claimed 
adjustment  is  for  fence  and  water 
system  construction,  not  maintenance. 

Comment  28:  Appropriate  Benchmark 
for  Saskatchewan 's  Public  Lease  Rates 

With  respect  to  Saskatchewan's 
Crown  lands,  the  petitioner  argues  that 
the  no-service  lease  rate  for  private  land 
reported  by  the  GOC  does  not  include 
additional  costs  such  as  fencing,  water 
provision,  and  taxes.  Thus,  it  is 
inappropriate  as  a  benchmark  rate. 
Nonetheless,  if  it  is  used  as  a 
benchmark,  it  should  not  be  adjusted. 

The  COS  contends  that  "no-service" 
refers  only  to  livestock  management  and 
does  not  mean  that  rates  for  leases  on 
private  land  do  not  cover  additional 
costs.  The  COS  contends  that  the 
petitioner  is  merely  attempting  to 
confuse  the  issue  by  suggesting  that  the 
Department  compare  the  cost  of  both 
renting  land  and  pasturing  cattle  with 
the  cost  of  simply  renting  land. 

Department's  Position:  We  agree  with 
the  COS  that  the  GOC's  survey  refers  to 
whether  pasture  services  are  provided 
and  not  whether  taxes  are  paid  by  the 
landlord  or  whether  some  of  the  land  is 
already  fenced  with  dugouts.  Therefore, 
the  no-service  rate  is  an  appropriate 
benchmark  and  adjustments  for  these 
differences  are  appropriate. 

Comment  29:  Appropriate  Adjustments 
to  Benchmark  for  Saskatchewan 's 
Public  Lease  Rates 

The  petitioner  argues  that  the 
adjustments  to  the  lease  rate  for  private 
grazing  land  reported  by  the  COS  are 
unreasonable  because  they  are  higher 


than  the  difference  between  the  no- 
service  and  full-service  pastiiring  rates 
in  Saskatchewan,  and  higher  than  the 
estimated  adjustment  costs  in  Manitoba. 
Therefore,  according  to  the  petitioner, 
any  adjustment  for  alleged  costs 
included  in  lease  rates  for  private  land 
should  be  capped  at  the  difference 
between  the  no-service  and  full-service 
pasturing  rates.  When  comparing  the 
lease  rate  for  public  land  to  an  adjusted 
full-service  lease  rate  for  private 
pastiuing,  the  petitioner  notes  that  a 
beneHt  is  found. 

The  COS  states  that  because  a  private 
no-service  lease  still  includes  various 
responsibilities  of  the  private  landlord, 
which  are  not  included  in  a  Crown 
lands  lease,  adjustments  are  necessary 
in  order  to  assure  the  "comparability" 
contemplated  by  the  Department's 
regulations. 

Department's  Position:  We  adjusted 
the  lease  rate  for  private  land  downward 
to  account  for  costs  associated  with  the 
paying  of  taxes,  construction  offences 
and  construction  of  water  dugouts. 
However,  while  the  respondent  has 
argued  that  we  should  make  a  full 
adjustment  for  these  expenses,  we  note 
that  the  no-service  rate  being  relied 
upon  as  a  benchmark  does  not  always 
include  the  provision  of  fences.  At 
verification,  we  learned  that  no-service 
"was  identified  as  the  simple  rental  of 
land,  which  may  or  may  not  be  fenced." 
See  Page  Eight  of  the  Memorandum  to 
Susan  Kuhbach  from  James  Breeden  and 
Zak  Smith,  "Verification  Report  for  the 
Government  of  Canada  in  the 
Countervailing  Duty  Investigation  of 
Live  Cattle  from  Canada,"  dated  August 
27, 1999.  While  we  acknowledge  that 
the  overwhelming  evidence  in  this 
investigation  indicates  that  leased 
private  land  has  fences,  in  this  case, 
because  the  rate  being  relied  upon  is  a 
"no-service"  rate  and  the  record 
indicates  that  this  particular  rate  does 
not  always  include  the  provision  of 
fences,  we  have  not  made  a  full 
adjustment  for  fencing  costs.  Rather,  we 
have  made  a  partial  adjustment  by 
dividing  the  fence  expense  in  half. 

While  we  agree  wim  the  petitioner 
that  the  adjustments  to  the  lease  rate  for 
private  land  are  greater  than  the 
difference  between  the  no-service 
private  pasturing  rate  and  the  full- 
service  private  pasturing  rate  in 
Saskatchewan,  and  greater  than  the 
claimed  adjustments  in  Manitoba,  we  do 
not  agree  that  this  comparison  is 
appropriate.  First,  the  petitioner  is 
comparing  pasturing  rates  and  land 
leasing  rates,  two  different  things. 
Second,  the  petitioner  is  comparing 
experiences  in  two  different  provinces. 
There  is  no  reason  to  expect  that  local 


tax  rates  will  be  similar  across  provinces 
or  that  the  cost  of  construction  materials 
and/or  labor  will  not  vary  amongst 
provinces,  especially  when  there  is 
evidence  to  the  contrary.  In  that  regard, 
we  note  that  the  information  on  these 
adjustments  is  fully  supported  by  the 
record  evidence  and  verification. 
Specifically,  the  COS  provided 
supporting  source  documentation  for 
each  adjustment  in  the  form  of  audited 
financial  statements,  invoices,  and 
contracts. 

Comment  30:  Saskatchewan 's 
Community  Pastures 

The  COS  argues  that  while  it 
previously  suggested  that  full-service 
private  pastures  were  most  similar  to 
the  GOS'  community  pastures,  it  now 
believes  that  partial-service  private 
pastures  provide  a  better  comparison. 
According  to  the  GOS,  Saskatchewan's 
community  pastiires  do  not  offer  the 
same  range  of  services  as  full-service 
private  pastures  and  instead  more 
closely  resemble  partial-service  private 
pastures  which  have  shared 
responsibility  and  work  between  the 
customer  and  the  land  owner. 

The  GOS  cites  to  several  factors  in 
support  of  its  argument.  First,  the  GOS 
contends  that  the  full-service  rate 
provided  by  the  PFRA  study  does  not 
include  any  commingled  herds,  while 
its  community  pastures  are 
commingled.  Second,  the  GOS  contends 
that  the  majority  of  private  pastures 
used  to  generate  the  full-service  rate 
consist  of  improved  pasture,  while 
community  pastiues  are  generally  less 
productive  native  range.  Third,  the  GOS 
asserts  that  while  a  full-service  pasture 
will  move  cattle  to  more  productive 
land  and  offer  supplemental  feed  when 
forage  becomes  le«s  productive,  such 
services  are  not  offered  by  commimity 
pastiires.  Fourth,  the  GOS  states  that  in 
full-service  private  pastures  calves  are 
often  weaned  early,  placed  on  higher 
quality  feed,  and  ihat  producers  have 
general  control  over  the  breeding 
program.  According  to  the  GOS,  such 
options  are  not  available  on  community 
pastures.  Lastly,  the  GOS  argues  that, 
full-service  private  pastures  allow 
producers  to  deliver  and  pick  up  cattle 
at  their  convenience.  According  to  the 
GOS  such  flexibility  allows  private 
users  to  cull  cows  (usually  ten  percent 
of  a  herd)  which  are  not  bred  by  mid- 
simimer,  a  time  when  culled  cows  yield 
a  higher  price  than  at  the  end  of  the 
season.  According  to  the  GOS  we 
should  adjust  for  this  difference  because 
community  pastures  require  pickup  and 
delivery  on  a  fixed  schedule  and  do  not 
allow  pickup  mid-summer. 


cows  are  c 


service  pn 
Saskatche^ 
GOS  come 
informatio 
indicate  tli 


Federal  Register / Vol.  64,  No.  204 /Friday,  October  22,  1999 /Notices 


57067 


The  petitioner  argues  that  the  GOS 
has  not  established  that  partial-service 
pastures  are  more  comparable  to 
community  pastures.  According  to  the 
petitioner,  the  GOC  survey  data,  upon 
which  the  GOS  is  relying,  does  not 
provide  information  indicating  which 
rate,  if  any,  includes  improved  pasture 
or  convenient  ovraer  access  to  herds  for 
the  control  of  calves,  breeding,  and 
removal  times.  The  petitioner  contends 
that  because  the  GOS  has  failed  to 
establish  that  full-service  private 
pastures  offer  materially  different 
services  than  the  GOS'  community 
pastures,  the  Department  should 
continue  to  compare  the  full-service 
private  pasture  rate  to  the  community 
pasture  rate. 

With  respect  to  possible  adjustments 
to  the  full-service  rate,  the  petitioner 
argues  that  the  GOS  has  failed  to 
quantify  the  value  of  the  alleged  costs 
associated  with  commingling  and 
access,  failed  to  establish  that  on  private 
pastures  cows  are  culled  in  July  (mid- 
simuner),  and  has  failed  to  establish  that 
ten  percent  of  cows  are  culled  each  year. 

Department's  Position:  We  agree  with 
the  petitioner  that  the  GOC  siuvey  data 
do  not  provide  information  indicating 
that  partial-service  private  pasturing  is 
more  similar  to  GOS  community 
pasturing  than  full-service  pasturing.  As 
noted  in  the  verification  report,  with 
respect  to  the  GOC  siuvey,  "full-service 
was  identified  as  situations  where  the 
cows  are  cared  for  during  the  entire 
season  and  the  customer  only  needs  to 
drop  off  his  or  her  cows  and  pick  them 
up.  Partial-service  was  identified  as 
shared  responsibility  and  work  between 
the  customer  and  the  land  owner." 
Thus,  while  it  may  be  true  that  full- 
service  private  pastiuing  in 
Saskatchewan  offers  more  services  than 
GOS  community  pasturing,  there  is  no 
information  on  the  record  that  would 
indicate  that  partial-service  private 
pasturing  offers  a  better  comparison  to 
the  pasturing  services  offered  by  the 
GOS. 

We  have  made  certain  downward 
adjustments  to  the  full-service  private 
pasture  rate  to  account  for  differences 
between  full-service  pasturing  offered 
on  private  land  and  public  pasturing. 
Specifically,  we  adjusted  for  the 
difference  in  costs  associated  with  the 
timing  of  the  sale  of  cull  cows.  While 
the  GOS  argued  that  this  adjustment 
should  be  larger,  the  information  on  the 
record  did  not  fully  substantiate  the 
calculations  suggested  by  the  GOS.  For 
example,  the  GOS  relied  upon  the 
GOC's  statement  that  ten  percent  of 
cows  are  culled  each  year  to  support  its 
argument  for  making  an  adjustment  to 
account  for  differences  in  access  to 


those  cows  which  do  not  become 
pregnapt.  However,  there  is  no  evidence 
to  support  the  assiunption  that  the  ten 
percent  of  cows  culled  each  year  are 
only  those  cows  which  do  not  become 
pregnant.  Rather,  it  is  reasonable  to 
believe  that  some  of  these  cows  are 
culled  on  the  basis  of  age  alone  and 
were  never  planned  to  be  bred.  In  that 
regard,  there  is  no  evidence  that  a 
patron  would  actually  pay  to  have  an 
old  cow  pastured  for  a  season  if  the  cow 
Weis  already  planned  to  be  culled. 
Finally,  as  in  the  Preliminary 
Determination  and  as  noted  above,  we 
have  not  made  adjustments  for  costs 
that  the  GOS  was  unable  to  quantify. 

Other  Comments 

Comment  31 :  Allocation  of  Benefits  By 
Total  Sales  Value  Of  Cattle 

The  GOC  argues  that  the  Department's 
regulations  require  it  to  distribute  the 
benefits  from  those  programs  found  to 
be  countervailable  across  all  products 
that  have  received  the  alleged  benefits 
(19  CFR  351.525).  The  respondent 
contends  that  the  Department's 
calculation  of  the  denominator  in  the 
Preliminary  Determination  did  not 
comply  with  this  standard  because 
certain  programs  that  were  foimd  to  be 
coimtervailable  and  included  in  the 
numerator  did  not  correspond  to  any 
component  included  in  the 
denominator.  In  support  of  its  argument, 
the  respondent  refers  to  Industrial 
Phosphoric  Acid  from  Israel,  in  which 
the  Department  reaffirmed  the  necessity 
that  the  "calculation  of  a  subsidy  reflect 
the  same  universe  of  goods.  Otherwise, 
the  rate  calculated  will  either  over  or 
imderstate  the  subsidy  attributable  to 
the  subject  merchandise."  See  Industrial 
Phosphoric  Acid  from  Israel,  63  FR 
13626, 13630  (March  20, 1998).  Because 
the  benefits  in  this  investigation  have 
been  attributed  to  five  commercially 
distinct  products  (calves,  feeder  cattle, 
backgrounded  cattle,  slaughter  cattle, 
cull  cows  and  bulls),  the  respondent 
argues  that  the  sales  value  of  all  five  of 
these  products  must  be  included  in  the 
denominator  for  purposes  of  correctly 
attributing  benefits  to  the  subject 
merchandise. 

The  petitioner  argues  that 
respondents  have  not  demonstrated  that 
benefits  from  particular  programs 
impact  any  one  of  the  "distinct"  cattle 
production  stages  it  identifies,  or  should 
only  be  allocated  to  that  phase. 
Furthermore,  petitioner  explains  that 
the  use  of  total  Canadian  cattle  sales 
during  the  POI  will  likely  coimt  the 
same  animal  more  than  once  because 
cattle  are  moved  through  the  different 
production  stages  within  the  same  year. 


thereby  capturing  multiple  sales  of  the 
same  animal.  Therefore,  the  sales  figures 
advocated  by  respondents  are  inflated. 
The  petitioner  contends  diat  the 
Department  should  continue  to  ^locate 
subsidies  over  finished  cattle  or, 
alternatively,  compute  the  subsidy  rate 
on  a  production,  or  volume,  basis  rather 
than  a  value  basis. 

Department's  Position:  Contrary  to 
respondent's  assertions,  the  attribution 
approach  applied  in  this  investigation 
acciirately  measures  the  countervailable 
benefits  conferred  and  is  consistent  with 
the  countervailing  duty  statute. 
Although  we  recognize  that  there  are 
distinct  commercial  segments  within 
the  cattle  industry,  the  respondent 
incorrectly  implies  that  the  total  value 
of  the  animal  is  equal  to  the  sum  of 
transactions  specific  to  the  animal  as  it 
moves  through  the  different  stages  of  the 
production  cycle,  thereby  inflating  the 
universe  of  sales  to  which  the  benefits 
apply.  This  flaw  in  the  respondent's 
argiunent  is  illustrated  by  the 
petitioner's  assertion  that  using  total 
cattle  sales  will  likely  result  in  the 
double  counting  of  certain  animals  due 
to  the  nature  of  the  production  cycle. 
Therefore,  in  order  to  avoid  overvaluing 
the  denominator,  we  have  continued  to 
apply  the  methodology  used  in  our 
Preliminary  Determination  in  which  we 
calculated  total  sales  value  by  adding 
domestic  slaughter  and  international 
export  statistics. 

Based  on  information  collected  at 
verification,  we  have  also  included  an 
amount  for  on-farm  constunption  to  this 
figure.  As  a  resuh,  we  have  allocated  the 
coimtervailable  benefits  received  by 
cattle  at  each  stage  of  the  production 
cycle  over  the  sales  value  of  "finished" 
cattle,  or  animals  that  have  completed 
the  production  cycle.  We  believe  this 
attribution  method  most  accxirately 
captures  a  comparable  universe  of  goods 
as  discussed  in  Industrial  Phosphoric 
Acid  from  Israel. 

Comment  32:  NISA  and  Regional 

Specificity 

The  petitioner  argues  that  NISA 
benefits  provide  a  regioneil  subsidy 
because  producers'  geographic  location 
determines  eligibility  imder  the 
program.  The  petitioner  notes  that  cattle 
and  calves  are  eligible  commodities  for 
NISA  benefits  in  a  select  number  of 
provinces  and  to  the  extent  that  a 
producer  is  eligible  for  the  NISA 
program  based  on  its  geographic 
location,  the  program  is  regionally 
specific.  According  to  the  petitioner  it  is 
most  important  to  note  that,  while 
Alberta  cattle  are  not  eligible 
commodities  under  the  program. 
Alberta  is  the  largest  provincial 
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producer.  Based  on  this  fact,  the 
petitioner  contends  that  NISA  is 
targeted  to  cattle  producers  in  other 
regions  where  cattle  production  is  less 
intensive.  According  to  the  petitioner, 
the  rationale  for  why  cattle  are  not 
eligible  commodities  in  certain 
provinces  is  not  relevant  to  an 
examination  of  specificity.  Instead,  for 
the  petitioner,  the  key  questions  is 
whether  ranchers  in  over  half  of  Canada 
receive  NISA  benefits  for  their  livestock. 
As  this  is  not  the  case,  the  petitioner 
contends  that  the  Department  should 
recognize  the  specific  nature  of  the 
proeram. 

The  GOC  argues  that  the  Department's 
precedent  demonstrates  that  a  "program 
is  determined  to  be  regional,  and, 
therefore,  limited  only  when  its  funding 
is  specifically  authorized  by  the  central 
government  to  benefit  only  some  regions 
within  its  jurisdiction.*  *  *"  See 
Certain  Granite  Products  from  Spain,  53 
PR  24340  (June  28, 1988).  Thus, 
according  to  the  GOC,  only  when  the 
granting  authority  has  excluded  certain 
regions  from  participating  in  programs 
will  regional  specificity  be  found.  The 
GOC  notes  that,  while  the  petitioner  has 
said  that  a  producer's  geographic 
location  determines  its  eligibility  under 
NISA,"  NISA  operates  in  all  provinces 
and  no  provinces  are  excluded  (noting 
that  Yukon  and  the  Northwest 
Territories  can  join  if  they  so  choose). 

The  GOC  further  notes  that  a  large 
number  and  wide  variety  of 
commodities  are  covered  by  NISA  and 
the  fact  that  not  every  producer 
commodity  group  in  every  province 
participates  in  NISA  does  not  tremsform 
NISA  into  a  regional  subsidy.  First,  the 
GOC  argues  that  farmers  in  all  of  the 
provinces  participate  and  the  lack  of 
participation  by  some  provinces  as  to 
certain  commodities  does  not  alter  the 
fact  that  all  provinces  are  eligible  and 
that  producers  in  all  provinces  receive 
benefits.  With  respect  to  those  provinces 
(Alberta,  British  Columbia,  and  Quebec) 
for  which  cattle  are  not  eligible 
commodities,  the  GOC  notes  that  other 
agricultural  commodities  in  each  of 
these  provinces  are  covered  by  NISA. 
Lastly,  the  GOC  argues  that  to  avoid  any 
further  re-investigation  of  NISA,  the 
Department  should  make  clear  in  the 
final  determination  that  the  program  is 
non-specific  not  only  to  cattle  but  as  to 
all  other  agricultural  commodities. 

Department's  Position:  Section 
771(5A)(D){iv)  of  the  Act  reads,  "where 
a  subsidy  is  limited  to  an  enterprise  or 
industry  located  within  a  designated 
geographical  region  within  the 
jurisdiction  of  the  authority  providing 
the  subsidy,  the  subsidy  is  specific."  We 
have  foimd  that  NISA  operates  in  all 


Canadian  provinces.  That  is,  NISA 
benefits  are  not  limited  to  an  enterprise 
or  industry  located  within  a  specific 
geographical  region  within  C^ada. 
First,  NISA  is  a  whole-farm  program  in 
which  any  fanner  that  produces  an 
eligible  commodity  can  participate.  The 
number  of  eligible  commodities  is 
exhaustive  and  demonstrates  that  the 
benefits  are  not  limited  to  a  particular 
enterprise  or  industry.  Furthermore,  the 
eligibility  of  commodities  is  dependent 
on  a  particular  commodity  associations 
desire  to  participate.  Thus,  no 
commodities  are  excluded  by  federal  or 
provincial  government  action.  Second, 
the  farmers  that  may  participate  io  NISA 
are  not  located  within  a  specific 
geographical  region.  Rather,  producers 
in  all  provinces  receive  benefits, 
regar(Uess  of  their  location.  Eligibility 
for  NISA  participation  is  based  upon  the 
commodities  that  a  farmer  produces,  not 
his  or  her  geographic  location. 
Therefore,  as  noted  in  the  Preliminary 
Determination,  benefits  provided 
through  the  NISA  program  are  not 
limited  to  a  particular  region.  While 
certain  commodities  are  not  eligible  for 
matching  funds  within  certain 
provinces,  it  is  because  the  producers  of 
these  commodities  choose  not  to 
participate,  not  because  the  program  is 
limited  to  an  enterprise  or  industry 
located  in  a  particular  region. 

With  respect  to  the  GOC's  comment 
that  we  should  find  NISA  non- 
counteravailable  for  all  products,  we 
note  that  our  investigation  of  NISA  only 
related  to  whether  cattle  receive  a 
couinteravailable  subsidy.  We  have  not 
examined  whether  the  program  is 
counteravailable  to  other  commodities. 

Comment  33:  Saskatchewan  Livestock 
and  Horticultural  Facilities  Incentives 
Program 

The  GOS  argues  that  the  Livestock 
and  Horticultural  Facilities  Incentives 
Program  ("LHFIP")  is  an  adjustment  to, 
and  is  integrally  linked  with,  the 
provincial  sales  tax.  According  to  the 
GOS.  the  provincial  sales  tax  (the 
Education  and  Health  Tax  ("E&H  Tax")) 
offers  a  standard  tax  exemption  to  all 
agricultural  production.  Thus,  the  GOS 
argues  that  LHFIP  is  not  limited  only  to 
the  livestock  and  horticultural 
industries  and,  therefore,  is  not 
counteravailable.  The  GOS  contends 
that  the  LHFIP  was  introduced  as  part 
of  a  series  of  adjustments  to  the  E&H 
Tax.  and  is  intended  to  put  livestock 
operations  on  the  same  footing  as  other 
agricultiu-al  operations  with  respect  to 
the  E&H  Tax  exemption  for  agricultural 
inputs  and  the  lack  of  an  exemption  for 
certain  construction  materials. 


Citing  to  the  New  CVD  Regulations. 
the  GOS  argues  that  all  of  the 
Department's  conditions  for  integral 
linkage  are  met.  According  to  the  GOS, 
the  LHFIP  has  the  same  purpose  and 
same  effective  benefit  as  the  E&H  Tax 
legislation  and  was  linked  with  the  E&H 
Tax  at  inception. 

Lastly,  the  GOS  notes  that  the 
functioning  of  the  LHFIP  is  analogous  to 
a  VAT  rebate  program  that  the 
Department  foimd  noncountervailable 
in  Standard  Chrysanthemums  From  the 
Netherlands;  Final  Results  of 
Countervailing  Duty  Administrative 
Reviews.  61  FR  47886  (September  11, 
1996). 

Department's  Position:  In  examining 
the  legislation  and  regulations 
governing  both  the  LHFIP  and  the  E&H 
Tax,  we  find  that,  even  if  the  two 
programs  w.^re  foimd  to  be  integrally 
linked  under  the  regulations  governing 
this  case,  the  program  would  still  be 
specific,  and,  thus,  coxmtervailable. 
According  to  the  laws  and  regulations 
for  the  E&H  Tax  and  the  GOS  itself, 
although  most  agricultural  inputs  to 
production  (such  as  machinery, 
fertilizer,  seed,  chemicals,  and 
livestock)  are  exempt  fi-om  the  E&H  Tax, 
the  E&H  Tax  continues  to  be  levied  on 
certain  construction  materials  and 
equipment  for  all  agricultural  products 
that  could  be  used  for  both  agricultural 
and  non-agricultural  purposes. 
Although  the  LHFIP  created  an 
exemption  from  the  E&H  Tax  for 
livestock  and  horticultural  producers, 
the  tax  on  these  types  of  construction 
materials  is  apparently  still  levied  on 
other  agricultural  producers  not  related 
to  livestock  and  horticultiu-e 
production.  Thus,  even  if  the  programs 
were  integrally  linked,  because  the 
legislation  administering  these  programs 
expressly  makes  them  available  to  only    , 
certain  industries,  they  would  still  be 
specific.  Therefore,  any  determination 
on  the  integral  linkage  of  these  programs 
is  not  necessary. 

Verification 

In  accordance  with  section  782(i)  of 
the  Act,  we  verified  the  information 
used  in  making  our  final  determination. 
We  followed  standard  verification 
procedures,  including  meeting  with 
government  officials,  and  examining 
relevant  accoimting  records  and  original 
source  documents.  Our  verification 
results  are  outlined  in  detail  in  the 
public  versions  of  the  verification 
reports,  which  are  on  file  in  the  Central 
Records  Unit  of  the  Department  of 
Conunerce,  Room  B-099. 
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Summary 

The  total  net  countervailable  subsidy 
rate  for  all  producers  or  exporters  of  live 
cattle  in  Canada  is  0.77  percent,  ad 
valorem,  which  is  de  minimis. 
Therefore,  we  determine  that 
countervailable  subsidies  are  not  being 
4)rovided  to  producers  or  exporters  of 
live  cattle  in  Canada. 

Return  or  Destruction  of  Proprietary 
Information 

This  notice  vnll  serve  as  the  only 
reminder  to  parties  subject  to 
Administrative  Protective  Order 
{"APO")  of  their  responsibility 
concerning  the  return  or  destruction  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
355.34(d).  Failure  to  comply  is  a 
violation  of  the  APO. 

This  determination  is  published 
pursuant  to  section  705(d)  and  777(i)  of 
the  Act. 

Dated:  October  12. 1999. 

Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  99-27570  Filed  10-21-99;  8:45  am) 

BnjJNO  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Announcentent  of  a  Msating  To 
Discuss  an  Opportunity  To  Join  a 
Cooparative  Researdi  and 
Davslopmeiit  Consortium  on 
Characterization  and  Modeling  of  the 
Interfacei/lnterphase  of  Polymeric 
Materials  and  Systems 

agency:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice  of  public  meeting. 

summary:  The  National  Institute  of 
Standards  and  Technology  (NIST) 
invites  interested  parties  to  attend  a 
meeting  on  November  30, 1999  and 
December  1, 1999  to  discuss  the 
possibility  of  setting  up  a  cooperative 
research  consortium  on  Characterisation 
and  Modeling  of  the  Interface/ 
Interphase  of  Polymeric  Materials  and 
Systems.  The  goal  of  the  consortium  is 
to  develop:  advanced  measurement 
techniques  for  evaluating  surface 
mechanical  properties  of  polymeric 
materials,  computer  models  for  interface 
and  interphase  characterization  of 
multiphase  polymer  processing,  and 
nanoscale  probes  for  characterizing  the 
interphase  region  in  poljrmer  systems. 
DATES:  The  meeting  will  take  place  on 
November  30, 1999  and  December  1, 


1999  at  8:30  a.m.  Interested  parties 
should  contact  NIST  to  confirm  their 
interest  at  the  address,  telephone 
number  or  FAX  number  shown  below. 
ADDRESSES:  The  meeting  will  take  place 
in  the  Advanced  Chemical  Sciences 
Laboratory  (ACSL),  Room  302,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  MD  20899-0001. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Richard  Cavanagh,  Chemistry  Building 
(222),  Room  B366,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899-0001. 
Telephone:  301-975-2368;  FAX:  301- 
216-1134;  e-mail:  cavanagh@nist.gov. 
SUPPLEMENTARY  INFORMATION:  Any 
program  undertaken  will  be  within  the 
scope  and  confines  of  The  Federal 
Technology  Transfer  Act  of  1986  (Pub. 
L.  99-502, 15  U.S.C.  3710a),  which 
provides  federal  laboratories  including 
NIST,  with  the  authority  to  enter  into 
cooperative  research  agreements  with 
qualified  parties.  Under  this  law,  NIST 
may  contribute  persoimel,  equipment, 
and  facilities  but  no  funds  to  the 
cooperative  research  program.  This  is 
not  a  grant  program. 

The  R&D  staff  of  each  industrial 
partner  in  the  Consortium  will  be  able 
to  interact  with  NIST  researchers  to 
develop: 

(1)  Advanced  measurement 
techniques  for  evaluating  surface 
mechanical  properties  of  polymeric 
materials  and  systems  as  a  function  of 
time  and  loading  rate,  and  to  correlate 
deformation  scales  from  molecular  to 
visual,  including  the  development  of 
mathematical  models  to  assess  the 
impact  of  surface  deformation  on  the 
appearance  of  pol)mieric  materials. 

(2)  Realistic  computer  modeling 
program(s)  for  interface  and  interphase 
characterization  and  prediction  for  the 
needs  of  multi-phase  polymer 
processing  imder  shear  flow  and 
temperature  gradients;  to  carry  out 
necessary  measurements  for  obtaining 
parameters  to  input  for  the  modeling;  to 
develop  characterization  techniques  and 
procediu-es  for  evaluating  the  interphase 
structure  and  its  fomtation  during  the 
processing  of  a  pol5mier  paint/coating 
on  a  structured  substrate  surface  formed 
by  a  process  described  above,  and  to 
develop  protocols  for  interactive 
optimization. 

(3)  Nanoscale  chemical  and 
mechanical  probes  for  characterizing  the 
interphase  region  in  polymer  coating/ 
substrate  systems,  to  model  interphase 
development  in  terms  of  the  controlling 
thermodynamics  and  kinetics,  including 
the  effects  of  additives,  and  to  develop 

a  database  of  important  characterization 
and  modeling  parameters. 


Dated:  October  18, 1999. 
Karen  H.  Brown,  ■ 
Deputy  Director. 
[FR  Doc.  99-27680  Filed  10-21-99;  8:45  am] 

BILUNG  CODE  351»-13-M 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[1.0. 100499C] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  an  application  for  a 
scientific  research  permit  (1227);  receipt 
of  an  application  to  modify  a  permit 
(1051);  and  issuance  of  a  permit  (1219). 

SUMMARY:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  endangered  and  threatened 
species  for  the  purposes  of  scientific 
research  and/ or  enhancement: 
NMFS  has  received  a  permit 
application  from  Dr.  Peter  Dutton,  of 
NMFS-Southwest  Fisheries  Science 
Center  (SWFSC)  (1227):  NMFS  has 
received  an  application  for 
modifications  to  an  existing  permit  from 
Mr.  Jorgen  Skjeveland,  of  the  U.S.  Fish 
and  Wildlife  Service  (FWS)  (1051);  and 
NMFS  has  issued  a  permit  to  Mr.  Larry 
Goodman,  of  the  U.S.  Environmental 
Protection  Agency  (EPA)  (1219). 
DATES:  Written  comments  or  requests  for 
a  public  hearing  on  either  the  new 
application  or  the  modification  request 
must  be  received  on  or  before  November 
22, 1999. 

ADDRESSES:  The  applications  and 
related  docimients  are  available  for 
review  in  the  following  office,  by 
appointment:  Office  of  Protected 
Resources,  Endangered  Species 
Division,  F/PR3. 1315  East-West 
Highway,  Silver  Spring,  MD  20910 
(301-713-1401). 

FOR  FURTHER  INFORMATION  CONTACT: 
Terri  Jordan.  Silver  Spring.  MD  (301- 
713-1401). 
SUPPLEMENTARY  INFORMATION: 

Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  (ESA),  is  based  on  a 
finding  that  such  permits/modifications: 
(1)  Are  applied  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits;  and  (3)  are 
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consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
pennits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  pennits  {50  CFR  parts  222-226). 

Those  individuals  requesting  a 
hearing  on  an  application  listed  in  this 
notice  should  set  out  the  specific 
reasons  why  a  hearing  on  that 
application  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Director,  Office  of  Protected  Resources, 
NMFS.  All  statements  and  opinions 
contained  in  the  permit  action 
simimaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

Species  Covered  in  This  Notice 

The  following  species  are  covered  in 
this  notice: 

Sea  Turtles 

Endangered  Leatherback  turtle 
[Dermochelys  coriacea). 

Fish 

Endangered  Shortnose  sturgeon 
(Acipenser  brevirosthim). 

New  Application  Received 

SWFSC  has  applied  for  a  2-year 
scientific  research  permit  (1227)  that 
would  authorize  takes  of  leatherback  sea 
turtles.  Recent  studies  suggest  that 
leatherback  turtles  gather  in  California 
waters  during  early  fall,  and  that 
Monterey  Bay  is  an  important  forage 
area  for  leatherback  turtles  in  the 
Pacific.  This  study  proposes  to  capture 
up  to  5  of  these  turtles  for  genetic  stock 
identification  and  equip  them  with 
transmitters  to  track  movements  and 
dive  behavior.  This  will  serve  as  a 
feasibility  study  for  future  work  aimed 
at  addressing  priorities  outlined  in  the 
U.S.  Pacific  leatherback  Recovery  Plan; 
to  identify  critical  forage  habitats, 
genetic  stock  structure,  migratory 
corridors  and  potential  fishery  impacts 
on  this  species  in  the  Pacific. 

Modification  Request  Received 

FWS  requests  a  modification  to 
Permit  1051.  Permit  1051  authorizes  the 
direct  take  of  shortnose  stixrgeon  by  the 
permit  holder,  to  be  conducted  over  a 
five-year  period.  Thirty  (30)  adult  and 
subadult  shortnose  sturgeon  may  be 
captured  annually  from  the  Chesapeake 
Bay  and  thirty  (30)  adult  and  subadult 
shortnose  sturgeon  may  be  captiired 
annually  from  the  Delaware  River/Bay 
estuary  by  gillnet  and  may  be  examined, 
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measured,  weighed,  photographed, 
tissue  sampled,  and  PIT  and  T-Bar 
tagged.  Ten  (10)  shortnose  sturgeon  may 
be  fitted  with  sonic  tags.  The  fish  shall 
be  released  at  the  location  of  capture 
immediately  following  completion  of 
the  above  procedures.  FWS  requests  an 
increase  in  the  authorized  aimual  take 
for  the  purpose  of  concentrating  tagging 
and  sample  collection  efforts  to  the 
Delaware  River.  The  appUcant  proposes 
to  increase  sonic  tags  from  10  to  25,  an 
increase  of  15  tags  and  increase  sample 
collection  from  30  to  60  fish.  The 
modification  is  requested  for  the 
duration  of  the  permit,  which  expires 
May  31,  2002. 

Permit  Issued 

Notice  was  published  on  June  3, 1999 
(64  FR  29839),  that  EPA  had  applied  for 
a  scientific  research  permit.  Permit  1219 
was  issued  on  September  29, 1999, 
authorizing  takes  of  shortnose  stiugeon 
for  scientific  research  in  Gulf  Breeze, 
Florida.  The  piupose  of  the  research  is 
to  obtain  information  on  the  tolerances 
of  port-larval  and  early-juvenile 
shortnose  stiugeon  to  low  dissolved 
oxygen  (D.O.),  particularly  in  relation  to 
temperature  and  salinity.  Permit  1219 
expires  September  30,  2000. 

Dated:  October  13, 1999. 
Wanda  L.  Cain, 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 

(FR  Doc.  99-27583  Filed  10-21-99;  8:45  am] 
aiLLma  code  ssio-is-f 


DEPARTMEirr  OF  DEFENSE 

Office  of  the  Secretary 

Defence  Partnership  Council  Meeting 

agency:  Department  of  Defense. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Department  of  Defense 
(DoD)  announces  a  meeting  of  the 
Defense  Partnership  Council.  Notice  of 
this  meeting  is  required  under  the 
Federal  Advisory  Committee  Act.  This 
meeting  is  open  to  the  public.  The 
agenda  will  include  a  discussion  of  the 
Defense  Labor-management  Relations 
Evaluation  initiative  and  other  related 
Partnership  topics. 
DATES:  The  meeting  is  to  be  held 
November  17, 1999,  in  room  1E801, 
Conference  Room  7,  the  Pentagon,  from 
1:00  p.m.  xmtil  3:00  p.m.  Comments 
should  be  received  by  November  12, 
1999,  in  order  to  be  considered  at  the 
November  17  meeting. 
ADDRESSES:  We  invite  interested 
persons  and  organizations  to  submit 


written  comments  or  recommendations. 
Mail  or  deliver  your  comments  or 
recommendations  to  Mr.  Kenneth 
Oprisko  at  the  address  shown  below. 
Seating  is  limited  and  available  on  a 
first-come,  first-serve  basis.  Individuals 
wishing  to  attend  who  do  not  possess  an 
appropriate  Pentagon  building  pass        , 
should  call  the  below  listed  telephone 
number  to  obtain  instructions  for  entry 
into  the  Pentagon.  Handicapped 
individuals  wishing  to  attend  should 
also  call  the  below  listed  telephone 
number  to  obtain  appropriate 
acconunodations. 

FOR  FURTHER  MPORMATXm  CONTACT:  Mr. 
Kenneth  Oprisko,  Chief,  Labor  Relations 
Branch,  Field  Advisory  Services 
Division,  Defense  Civilian  Personnel 
Management  Service,  1400  Key  Blvd. 
Suite  B-200,  Arlington,  VA  22209- 
5144,  (703)  696-6301,  ext.  704. 

Dated:  October  18, 1999. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  99-27575  Filed  10-21-99;  8:45  am] 
■ILLJNQ  CODE  S001-10-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Domeetic  Advisory  Panel  (DAP)  on 
Early  Intervention  and  Education  for 
Infants,  Toddlers,  Preschool  Children, 
and  Children  With  Disabiiittes 

AGENCY:  Department  of  Defense 
Domestic  Dependent  Elementary  and 
Secondary  Schools  (DDESS). 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  Public  Law  92- 
463,  as  amended  (5  U.S.C.  app.  U), 
notice  is  hereby  given  that  a  meeting  of 
the  Domestic  Advisory  Panel  (DAP)  on 
Early  Intervention  and  Education  for 
Infants,  Toddlers,  Preschool  Children, 
and  Children  with  Disabilities  is 
scheduled  to  be  held  from  8  a.m.  to  3 
p.m.  on  December  7-8, 1999.  The 
meeting  is  open  to  the  public  and  will 
be  held  in  the  Director's  Conference 
Room  on  the  9th  floor,  DoDEA 
Headquarters,  4040  North  Fairfax  Drive, 
Arlington,  Virginia  22203.  The  purpose 
of  the  meeting  is  to:  (1)  Review  the 
response  to  the  panel's 
recommendations  from  the  April  1999 
meeting;  (2)  review  and  comment  on 
data  and  information  provided  by  the 
Department  of  Defense  Domestic 
Dependent  Elementary  and  Secondary 
Schools;  and  (3)  establish  subcommittee 
as  necessary.  Persons  desiring  to  attend 
the  meeting  or  desiring  to  make  oral 
presentations  or  submit  written 
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statements  for  consideration  by  the 
panel  must  contact  Dr.  David  V.  Burket 
at  (703)  696-4354,  extension  1455. 

Dated:  October  18, 1999. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  99-27576  Filed  10-21-99:  8:45  am] 
BILUNG  COD€  5001-10-M 

DEPARTMENT  OF  DEFENSE 

Marine  Corps 

Privacy  Act  of  1 974;  System  of 
Records 

agency:  U.S.  Marine  Corps,  DoD. 
ACTION:  Amend  records  systems. 

summary:  The  U.S.  Marine  Corps 
proposes  to  amend  five  systems  of 
records  notices  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 
DATES:  This  action  will  be  effective 
without  further  notice  on  November  22, 
1999,  unless  comments  are  received 
which  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Head,  FOIA  and  Privacy  Act  Section, 
Headquarters,  U.S.  Marine  Corps,  2 
Navy  Annex,  Washington,  DC  20380- 
1775. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
B.  L.  Thompson  at  (703)  614-4008  or 
DSN  224-4008. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Marine  Corps  record  system  notices  for 
records  systems  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  proposed  actions  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  (5  U.S.C.  552a),  as 
amended,  which  would  require  the 
submission  of  a  new  or  edtered  system 
report  for  each  system.  The  specific 
changes  to  the  records  systems  being 
amended  are  set  forth  below  followed 
by  the  notices,  as  amended,  published 
in  their  entirety. 

Dated:  October  18. 1999. 
L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense 

MJA00013 

SYSTEM  NAME: 

Bad  Checks/Withdrawal  of  Check 
Cashing  Privileges  Lists  (August  3,  1993, 
58  FR  41254). 

CHANGES: 

***** 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '5 
U.S.C.  301 ,  Departmental  Regulations; 
10  U.S.C.  5013,  Secretary  of  the  Navy; 
10  U.S.C.  5041,  Headquarters,  Marine 
Corps;  and  E.O.  9397  (SSN).' 
*        **        *        » 

STORAGE: 

Delete  entry  and  replace  with  'Paper 
and  electronic  files.' 


MJA00013 
SYSTEM  NAME: 

Bad  Checks/Withdrawal  of  Check 
Cashing  Privileges  Lists. 

SYSTEM  LOCATION: 

Each  Appropriated  and  Non- 
Appropriated  Fund  Activity  having 
authority  to  accept  personal  checks  from 
authorized  patrons.  U.S.  Marine  Corps 
official  mailing  addresses  are 
incorporated  into  the  Department  of  the 
Navy's  address  directory,  published  as 
an  appendix  to  the  Navy's  compilation 
of  system  of  records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE  ' 

SYSTEM: 

All  military  personnel,  active  and 
retired;  their  authorized  dependents  of 
deceased  military  retirees;  Marine  Corps 
Exchange  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

File  bulletins  containing  name,  rank. 
Social  Security  Number  and  expiration 
date  of  restriction  of  privileges  and 
related  correspondence. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  5013,  Secretary 
of  tiie  Navy;  10  U.S.C.  5041, 
Headquarters,  Marine  Corps;  and  E.O. 
9397  (SSN). 

PURPOSE(S): 

To  provide  a  record  of  individuals 
who  have  issued  bad  checks  at 
Appropriated  and  Nonappropriated 
Fund  Activities  having  authority  to 
accept  personal  checks  from  authorized 
patrons.  The  records  are  used  to  protect 
activities  from  uimecessary  losses  and 
to  initiate  administrative  or  criminal 
actions  due  to  bad  check  offenses. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  piusuant  to  5 
U.S.C.  552a(bK3)  as  follows: 


The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Marine 
Corps  compilation  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  electronic  files. 

RETRIEVABIUTV: 

Alphabetical  by  name  and  Social 
Security  Number. 

SAFEGUARDS: 

Access  limited.  Seciuwi  in  locked 
building  during  nonworking  hours. 

RETENTION  AND  DISPOSAL: 

Destroyed  when  privileges  are 
restored  at  the  expiration  of  specified 
periods  made  known  to  the  individual 
at  the  time  privileges  are  revoked. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commanding  Officer  of  activity 
concerned.  U.S.  Marine  Corps  official 
mailing  addresses  are  incorporated  into 
the  Department  of  the  Navy's  address 
directory,  published  as  an  appendix  to 
the  Navy's  compilation  of  system  of 
records  notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commanding  Officer  of  activity 
concerned.  U.S.  Marine  Corps  official 
mailing  addresses  are  incorporated  into 
the  Department  of  the  Navy's  address 
directory,  published  as  an  appendix  to 
the  Navy's  compilation  of  system  of 
records  notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commanding  Officer  of 
activity  concerned.  U.S.  Marine  Corps 
official  mailing  addresses  are 
incorporated  into  the  Department  of  the 
Navy's  address  directory,  published  as 
an  appendix  to  the  Navy's  compilation 
of  system  of  records  notices. 

CONTESTING  RECORD  PROCEDURES: 

The  USMC  rules  for  contesting 
contents  and  appealing  initial  agency 
determinations  are  published  in 
Secretary  of  the  Navy  Instruction 
5211.5;  Marine  Corps  Order  P5211.2;  32 
CFR  part  701 ;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Bad  checks  returned  &x>m  the  bank; 
notification  frt>m  other  commands. 
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Federal  Bureau  of  Investigation.  Naval 
Investigative  Service  or  other  state,  local 
or  Federal  investigative  agencies  or 
Treasury  Department. 

EXEMPnONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
MMC00003 
SYSTEM  name: 

Activity  Check  In/Check  Out  File 
(August  3. 1993.  58  FR  41254). 

changes: 


AUTHOHfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with"* 5 
U.S.C.  301.  Departmental  Regulations; 
10  U.S.C.  5013.  Secretary  of  the  Navy; 
and  10  U.S.C.  5041.  Headquarters, 
Marine  Corps.' 


RECORD  SOURCE  CATEGORIES: 

Delete  entry  and  replace  with 
'Individual  and  service  record.' 


MMC00003 

SYSTEM  name: 

Activity  Check  In/Check  Out  File. 

SYSTEM  LOCATION: 

May  be  located  at  any  U.S.  Marine 
Corps  or  U.S.  Marine  Corps  Reserve 
activity.  U.S.  Marine  Cor^ps  official 
mailing  addresses  are  incorporated  into 
the  Department  of  the  Navy's  address 
directory,  published  as  an  appendix  to 
the  Navy's  compilation  of  system  of 
records  notices. 

CATEQORCS  OF  MOIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  members  of  the  activity. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Date  reported  and  verification  of 
check-in/check-out  procedure. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  5031,  Secretary 
of  the  Navy;  and  10  U.S.C.  5041, 
Headquarters,  Marine  Corps. 

PURPOSE(S): 

To  provide  a  record  of  members 
reporting  to  or  leaving  a  unit  for  use  in 
tracking  property  belonging  to  the  unit. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 


DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Marine 
Corps  compilation  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

On  paper  in  files  or  on  clipboard. 

RETRIEVABILfTY: 

Alphabetically  by  last  name. 

SAFEGUARDS: 

Access  limited  to  activity  personnel 
in  the  performance  of  their  official 
duties. 

After  working  hours,  the  office  and 
building  are  locked.  A  guard  is  located 
in  the  general  vicinity. 

RETENTION  AND  DISPOSAL: 

Retained  for  6  months  after  action  has 
been  completed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Activity  commander.  U.S.  Marine 
Corps  official  mailing  addresses  are 
incorporated  into  the  Department  of  the 
Navy's  address  directory,  published  as 
an  appendix  to  the  Navy's  compilation 
of  system  of  records  notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  or  visit  the 
activity  commander.  U.S.  Marine  Corps 
official  mailing  addresses  are 
incorporated  into  the  Department  of  the 
Navy's  address  directory,  published  as 
an  appendix  to  the  Navy's  compilation 
of  system  of  records  notices. 

Provide  full  name.  Social  Security 
Number,  and  military  status.  Proof  of 
identity  may  be  established  by  military 
identification  card  or  DD-214  and 
driver's  license. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to-thp  activity  commander. 
U.S.  Marine  Corps  official  mailing 
addresses  are  incorporated  into  the 
Department  of  the  Navy's  address 
directory,  published  as  an  appendix  to 
the  Navy's  compilation  of  system  of 
records  notices. 

Provide  full  name.  Social  Security 
Number,  and  military  status.  Proof  of 
identity  may  be  established  by  military 
identification  card  or  DD-214  and 
driver's  license. 


CONTESTING  RECORD  PROCEDURES: 

The  USMC  rules  for  contesting 
contents  and  appealing  initial  agency 
determinations  are  published  in 
Secretary  of  the  Navy  Instruction 
5211.5;  Marine  Corps  Order  P5211.2;  32 
CFR  part  701;  or  may  be  obtained  ft-om 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Individual  and  service  record. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
MMC00008 
SYSTEM  NAME: 

Message  Release/Pickup 
Authorization  File  (August  3, 1993,  58 
FR  41254). 

CHANGES: 

***** 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '5 
U.S.C.  301,  Departmental  Regulations; 
10  U.S.C.  5013,  Secretary  of  the  Navy; 
and  10  U.S.C.  5041,  Headquarters, 
-Marine  Corps.' 


STORAGE: 

Delete  entry  and  replace  with  'Paper 
and  electronic  records.' 


MMCOOOOS 
SYSTEM  NAME: 

Message  Release/Pickup 
Authorization  File. 

SYSTEM  location: 

Marine  Corps  activities.  U.S.  Marine 
Corps  official  mailing  addresses  are 
incorporated  into  the  Department  of  the 
Navy's  address  directory,  published  as 
an  appendix  to  the  Navy's  compilation 
of  system  of  records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  personnel  authorized  to  release/ 
pickup  message  traffic. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

OPNAV  Form  2160-5  (Message 
Release/Pickup  Authorization). 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  5031,  Secretary 
of  the  Navy;  10  U.S.C.  5041, 
Headquarters,  Marine  Corps. 

PURPOSE(S): 

To  provide  a  record  of  personnel 
authorized  to  release/pickup  messages 
at  command  Communication  Centers. 
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ROUnNE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552aO))(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  to  the  beginning  of  the  Marine 
Corps  compilation  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND     - 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  electronic  records. 

RETRIEVABIUTY: 

Alphabetically  by  name. 

SAFEGUARDS: 

Located  in  a  secure  space  within  the 
Command  Center,  which  is  manned  on 
a  24-hour  basis. 

RETENTION  AND  DISPOSAL: 

Retained  until  individual  is  replaced 
or  authorization  is  revoked  by  proper 
authority;  then  destroyed  by  biuning  or 
shredding. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Local  commanding  officers.  U.S. 
Marine  Corps  official  mailing  addresses 
are  incorporated  into  the  Department  of 
the  Navy's  address  directory,  published 
as  an  appendix  to  the  Navy's 
compilation  of  system  of  records 
notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  local 
commanding  officer.  U.S.  Marine  Corps 
official  mailing  addresses  are 
incorporated  into  the  Department  of  the 
Navy's  address  directory,  published  as 
an  appendix  to  the  Navy's  compilation 
of  system  of  records  notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  local  commanding 
officer.  U.S.  Marine  Corps  official 
mailing  addresses  are  incorporated  into 
the  Department  of  the  Navy's  address 
directory,  published  as  an  appendix  to 
the  Navy's  compilation  of  system  of 
records  notices. 

CONTESTING  RECORD  PROCEDURES: 

The  USMC  rules  for  contesting 
contents  and  appealing  initial  agency 


determinations  are  published  in 
Secretary  of  the  Navy  Instruction 
5211.5;  Marine  Corps  Order  P5211.2;  32 
CFR  part  701;  or  may  be  obtained  fi-om 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Organizations,  departments,  sections 
authorized  to  release/pickup  messages 
for  the  command. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
MMNOOOOS 
SYSTEM  NAME: 

Marine  Corps  Education  Program 
(February  22,  1993,  58  FR  10630). 

CHANGES: 


SYSTEM  LOCATION: 

Replace  last  sentence  with  'U.S. 
Marine  Corps  official  mailing  addresses 
are  incorporated  into  the  Department  of 
the  Navy's  address  directory,  published 
as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices.' 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '5 
U.S.C.  301,  Departmental  Regulations: 
10  U.S.C.  5013,  Secretary  of  the  Navy; 
and  10  U.S.C.  5041,  Headquarters, 
Marine  Corps.' 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Delete  paragraphs  2,  3  and  4. 


STORAGE: 

Delete  entry  and  replace  with  'Paper 
and  electronic  records.' 


MMNOOOOS 
SYSTEM  NAME: 

Marine  Corps  Education  Program. 

SYSTEM  LOCATION: 

Primary  system  -  Marine  Corps 
Combat  Development  Command, 
Quantico,  VA  22134-5050. 

U.S.  Marine  Corps  official  mailing 
address  are  incorporated  into  the 
Department  of  the  Navy's  address 
directory,  published  as  an  appendix  to 
the  Navy's  compilation  of  systems  of 
records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Marine  Corps  persoimel  who  have 
submitted  written  applications  for 


participation  in  full-time,  tuition 
assistance,  off-duty,  PREP,  or  other 
voluntary  education  programs. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

File  contains  copies  of  individual's 
applications  for  participation  in  an 
education  program;  copies  of 
correspondence  between  the  Marine 
Corps,  the  individual  and  academic 
records  and  correspondence;  test 
results;  previous  enrollments  and 
disenroUments;  and  educational 
qualification  data  addressing  the 
individual  concerned. 

AUTHORrnr  for  maintenance  of  the  system: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  5031,  Secretary 
of  the  Navy;  10  U.S.C.  5041, 
Headquarters,  Marine  Corps;  and  E.O. 
9397  (SSN). 

PURP0SE(S): 

To  provide  a  record  on  individuals  for 
use  in  educational  and  vocational 
counseling,  selection,  assignment  and 
management  of  various  educational  and 
vocational  programs  attended  by  Marine 
Corps  personnel. 

routine  uses  of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a{b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a{b){3)  as  follows: 

Educational  Institutions  -  By  officials 
and  employees  of  those  educational 
institutions  to  which  the  individual 
applies  or  which  the  Marine  Corps 
contracts  with,  to  provide  full-time,  off- 
dutv  or  other  educational  programs. 

"the  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Marine  Corp's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  electronic  records. 

RETRIEVABIUTY: 

Filed  alphabetically  by  last  name;  by 
educational  institution,  educational 
program  or  unit  of  assignment.  Cross 
reference  by  Social  Security  Number. 

SAFEGUARDS: 

Records  are  maintained  in  limited 
access  working  areas  and  are  made 
available  to  persons  other  than  the 
individual  addressed  only  on  a  strict 
'need-to-know'  basis.  After  duty  hoiu^ 
storage  areas  are  locked. 
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RETENTION  AND  DISPOSAL: 

Records  are  maintained  a  maximum 
of  three  years  and  then  destroyed.  In 
instances  where  individual  completed 
less  than  three  years,  with  no  incurred 
service  obligation,  records  are  destroyed 
on  program  completion  or  transfer  of 
individual  from  conmiand  maintaining 
record. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commanding  General,  Marine  Corps 
Combat  Development  Command, 
Quantico.  VA  22134-5050. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commanding  General,  Marine  Corps 
Combat  Development  Command, 
Quantico,  VA  22134-5050. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  commander  of  the 
activity  to  which  they  are  assigned  for 
duty. 

U.S.  Marine  Corps  official  mailing 
addresses  are  incorporated  into  the 
Department  of  the  Navy's  address 
directory,  published  as  an  appendix  to 
the  Navy's  compilation  of  systems  of 
records  notices. 

Requests  from  individuals  who  have 
made  written  application  for  the  Special 
Education  Program  (SEP),  Advanced 
Degree  Program  (ADP),  Fimded  Legal 
Education  Program  (FLEP),  College 
Degree  Program  (CDP),  Marine  ErJisted 
Commissioning  Education  Program 
(MECEP),  Navy  Enlisted  Scientific 
Education  Program  (NESEP),  Staff  NCO 
Degree  Completion  Program 
(SNCODCP),  or  Marine  Associate  Degree 
Completion  Program  (MADCOP)  should 
be  addressed  to  the  Commanding 
General,  Marine  Corps  Combat 
Development  Command,  Quantico,  VA 
22134-5050.  Telephone  (703)  640-2399. 

Written  requests  for  information 
should  contain  name  of  the  individual, 
current  address  and  telephone  number, 
and  the  academic  program  originally 
requested  or  in  which  participated. 
For  personal  visits,  the  individual 
should  provide  personal  identification. 

CONTESTmO  RECORD  PROCEDURES: 

The  USMC  rules  for  contesting 
contents  and  appealing  initial  agency 
determinations  are  published  in 
Secretary  of  the  Navy  Instruction 
5211.5;  Marine  Corps  Order  P5211.2;  32 
CFR  part  701;  or  may  be  obtained  from 
the  system  manager. 


RECORD  SOURCE  CATEGORIES: 

Application  and  related  documents 
including  correspondence  frt>m  the 
individual  requesting  an  education 
program;  correspondence  originating  in 
the  Educational  Services  Branch  or 
other  Headquarters  Marine  Corps  staff 
agencies;  academic  transcripts  from 
educational  institutions;  and 
educational  selection  board  results. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

MMN00009 
SYSTEM  NAME 

Military  Police  Information  System 
(February  22,  1993,  58  FR  10630). 

CHANGES: 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '5 
U.S.C.  301,  Departmental  Regulations; 
10  U.S.C.  5013,  Secretary  of  the  Navy; 
10  U.S.C.  5041,  Headquarters,  Marine 
Corps;  and  E.O.  9397  (SSN).' 
«        •        •        •        • 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 
Delete  paragraphs  2  through  6. 

STORAGE: 

Delete  entry  and  replace  wdth  'Paper 
and  electronic  records.' 


RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
'Records  are  maintained  at  varying 
times  depending  on  the  type  of 
information.  The  retention  varies  from 
two  to  six  years,  and  then  is  destroyed.' 

MMN00009 
SYSTEM  NAME: 

Military  Police  Information  System 
(MILPINS). 

SYSTEM  location: 

Decentralized  segments  exists  at 
commands  within  area  of  jiuisdiction. 

categories  of  MOIVWUALS  COVERED  BY  THE 
SYSTEM: 

Files  contain  information  concerning 
both  military  and  civilian  personnel 
who  have  come  in  contact  with  the 
military  police  as  victims,  suspects,  or 
witnesses  to  incidents,  complaints 
reported  to  the  Provost  Marshal.  Files 
also  contain  data  on  military  personnel 
living  in  base  sponsored  housing,  or 
who  have  registered  weapons  or  pets 
aboard  the  base.  Military  personnel  and 
civilians  who  have  registered  motor 
vehicles  are  also  included. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Incidents/complaints  reported  to  the 
installation  Provost  Marshal  and  all 
subjects  listed  on  Field  Interviews/ 
Reports  by  the  military  police.  The 
individucd's  name,  description.  Social 
Security  Number,  address,  offense 
charges,  location  of  offenses/incident, 
date,  time,  blotter  entry  number, 
military  police  report  number,  and 
disposition  of  case  are  maintained. 
Housing  information  includes  phone 
number,  building  number,  address,  and 
dependent  information.  Pet  registration 
information  includes  species,  sex, 
breed,  color,  name  and  inoculation 
dates.  Weapon  registration  information 
includes  brand  name,  caliber,  type,  and  • 
model.  Motor  vehicle  information 
includes  year,  make,  model,  color, 
license  number,  insurance  company, 
and  decal  information.  Work  section 
information  includes  phone  number, 
division  code,  buildii^  niunber, 
building  key  access,  and  recall 
information.  Personnel  information 
includes  date  of  birth,  sex,  race,  age,  and 
date  transferred. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  5013,  Secretary 
of  the  Navy;  10  U.S.C.  5041, 
Headquarters,  Marine  Corps;  and  E.O. 
9397  (SSN). 

PURP0SE(8): 

To  provide  a  rapid  means  for  military 
police  to  access  reports  for  proper 
disposition  of  cases.  The  system  also 
provides  historical  record  of  all  reports 
on  individuals  who  have  come  in 
contact  with  the  military  police  as 
victims,  suspects  or  witnesses  to 
incidents. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosiues 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Marine  Corp's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  electronic  records. 

RETRIEVABILrrY: 

Filed  by  full  name  or  Social  Security 
Number. 
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SAFEQUAROS: 

Records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
that  are  properly  screened,  cleared  and 
trained.  Passwords  are  required  to 
access  those  programs  which  produce 
printed  output.  Access  to  the  computer 
is  controlled  via  a  centralized  security 
office  and  printouts  many  only  be 
receipted  for  by  designated  personnel. 
All  index  cards  and  printouts  are  filed 
in  locked  security  cabinets. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  at  varjdng 
times  depending  on  the  type  of 
information.  The  retention  varies  from 
two  to  six  years,  and  then  are  destroyed. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Installation  Provost  Marshal  of 
activity  concerned.  U.S.  Marine  Corps 
official  mailing  addresses  are 
incorporated  into  the  Department  of  the 
Navy's  address  directory,  published  as 
an  appendix  to  the  Navy's  compilation 
•of  systems  of  records  notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Provost 
Marshal  of  activity  concerned.  U.S. 
Marine  Corps  official  mailing  addresses 
are  incorporated  into  the  Department  of 
the  Navy's  address  directory,  published 
as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Provost  Marshal  of 
activity  concerned.  U.S.  Marine  Corps 
official  mailing  addresses  are 
incorporated  into  the  Department  of  the 
Navy's  address  directory,  published  as 
an  appendix  to  the  Navy's  compilation 
of  systems  of  records  notices. 

Written  requests  for  information 
should  contain  the  full  name  of  the 
individual.  Social  Security  Number, 
date  and  place  of  birth. 

For  visits,  the  individual  should 
report  to  Provost  Marshal  of  the 
respective  installations. 

CONTESTING  RECORD  PROCEDURES: 

The  USMC  rules  for  contesting 
contents  and  appealing  initial  agency 
determinations  are  published  in 
Secretary  of  the  Navy  Instruction 
5211.5;  Marine  Corps  Order  P5211.2;  32 
CFR  part  701;  or  may  be  obtained  from 
the  system  manager. 


RECORD  SOURCE  CATEGORIES: 

Military  Police  Blotters  and  Field 
Interview  Card. 

EXEMPTION  CLAIMED  FOR  THE  SYSTEM: 

None. 
(FR  Doc.  99-27577  Filed  10-21-99;  8:45  am] 

BILUNG  CODE  SOOI-IO-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Revision  of  ITTMC  Freight  Traffic  Rules 
Publication  No.  4A,  Item  255  and 
MTMC  Guaranteed  Traffic  Rules 
Publication  No.  50,  Item  715,  both 
entitled  "Computation  of  Freight 
Charges" 

AGENCY:  Military  Traffic  Command, 

DOD. 

ACTION:  Notice. 

SUMMARY:  The  Military  Traffic 
Management  Command  (MTMC),  as  the 
Department  of-Defense  (DOD)  Traffic 
Management  for  surface  and  suriace 
intermodal  traffic  management  services 
(DTR  vol.  1,  pg.  101-113),  proposes 
modifying  the  text  of  the  existing  rule, 
entitled  "Computation  of  Freight 
Charges",  in  MFTRP  No.  4A,  Item  255 
and  MGTRP  No.  50,  Item  715.  The 
purpose  of  this  modification  is  to 
change  the  basis  of  freight  charge 
computation  for  bulk  petroleum  tank 
truck  shipments  from  gross  volume  to  a 
different  methodology  (sometimes 
referred  to  as  "net"  volume)  in  order  to 
better  conform  to  standard  industry 
practice  as  well  as  to  procedures  and 
automated  systems  used  or  being 
implemented  by  the  Defense  Energy 
Support  Center. 

DATES:  Comments  must  be  submitted  on 
or  before  December  21, 1999. 
ADDRESSES:  Comments  may  be  sent  as 
follows:  by  fax:  703-681-9871  attn: 
Jerome  Colton,  by  e-mail: 
coltonj@mtmc.army.mil.,  by  mail  or 
courier  to:  Headquarters,  Military 
Traffic  Management  Command,  ATTN: 
MTOP-JF  Qerome  Colton),  Room  606, 
5611  Columbia  Pike,  Falls  Church,  VA 
22041-5050. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  contact  Mr. 
Jerome  Colton  at  (703)  681-1417  or  Mr. 
Keith  Pladson  at  f703)  767-8381. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  effective  date  for  the  charge 
will  be  January  1,  2000.  This  charge  may 
affect  the  amounts  that  bulk  petroleum 
tank  truck  carriers  are  reimbursed  for 
bulk  petroleum  shipments. 

Paragraph  1  of  the  current  regulations 
(MFTRP  No.  4A,  Item  255  and  MGTRP 


No.  50,  Item  715)  both  read:  "Except  as 
provided  below,  freight  charges  in  DOD 
tenders  governed  by  this  publication 
will  be  computed  by  multiplying  the 
rate  by  the  actual  gallonage  (imcorrected 
for  temperature)  placed  in  the  vehicle  at 
the  time  of  loading  or  the  minimum 
gallonage  stated  in  carrier's  tender,  as 
applicable,  whichever  is  greater". 

The  proposed  change  would  replace 
the  existing  text  of  both  regulations  with 
the  following:  "Except  as  provided  in 
paragraph  2,  freight  charges  in  DOD 
tenders  governed  by  this  publication 
will  be  the  greater  of: 

a.  the  amount  computed  by 
multiplying  the  carrier's  rate  by  the 
minimum  gallonage  stated  in  the 
carrier's  applicable  tender;  or 

b.  the  amount  computed  by 
multiplying  the  carrier's  rate  by  the 
temperature-corrected  gallonage  placed 
in  the  vehicle  at  the  time  of  loading. 
Temperature-corrected  gallonage  is 
defined  as  the  volume  correction  to 
gallons  at  60  degrees  Fahrenheit 
(sometimes  referred  to  as  "net  volume") 
and  will  be  determined  by  the  loading 
facility  through  either  the  use  of 
temperatiu-e-compensating  meters  or  by 
manual  conservation  in  accordance  with 
the  appropriate  tables  in  the  most  recent 
edition  of  the  API  Manual  of  Petroleum 
Measurement  Standards  (MPMS)." 
(end  of  proposed  change) 

Regulatory  Flexibility  Act 

This  change  is  not  considered  rule 
making  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601- 
612. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act,  44 
use  3051  et  seq.,  does  not  apply 
because  no  information  collection 
requirement  or  recordkeeping 
responsibilities  are  imposed  on  offerors, 
contractors,  or  members  of  the  public. 
Thomas  M.  Ogles,  Jr., 

Chief.  Freight  Services  Division.  Joint  Traffic 
Management  Office. 

[FR  Doc.  99-27633  Filed  10-21-99;  8:45  am) 

BNXING  COOE  371(M»-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  U.S.  Patento  for  Non- 
Excluslve,  Exclusive,  or  Partially- 
Exclusive  Licensing 

AGENCY:  U.S.  Army,  DoD. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6,  announcement  is  made  of  the 
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availability  of  the  following  U.S.  patent 
for  non-exclusive,  partially  exclusive  or 
exclusive  licensing.  The  listed  patent 
has  been  assigned  to  the  United  States 
of  America  as  represented  by  the 
Secretary  of  the  Army,  Washington,  DC. 

This  patent  covers  a  wide  variety  of 
technical  arts  including:  A  Method  To 
Extract  TNT  From  High  Explosives. 

Under  the  authority  of  Section 
11(a)(2)  of  the  Federal  Technology 
Transfer  Act  of  1986  (Public  Law  99- 
502)  and  Section  207  of  Title  35,  United 
States  Code,  the  Department  of  the 
Army  as  represented  by  the  U.S.  Army 
Research  Laboratory  wish  to  license  the 
U.S.  patent  listed  below  in  a  non- 
exclusive, exclusive  or  partially  party 
interested  in  manufacturing,  using,  and/ 
or  selling  devices  or  exclusive  manner 
to  any  processes  covered  by  this  patent. 

Tiue:  Method  For  Recovery  And 
Separation  of  Trinitrotoluene  By 
Supercritical  Fluid  Extraction. 

Inventor:  Jeffrey  B.  Morris. 

Patent  Number:  5,953,679. 

Issued  Date:  September  14, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Rausa,  Technology  Transfer 
Office,  AMSRL-CS-TT.  U.S.  Army 
Research  Laboratory,  Aberdeen  Proving 
Ground,  MD  21005-5055.  tel:  (410)  278- 
5028;  fax:  (410)  278-5820. 
SUPPLEMENTARY  INFORMATION:  None. 
Gregory  D.  Showaher, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  99-27634  Filed  10-21-99;  8:45  am) 
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U.S.  patent  listed  below  in  a  non- 
exclusive, exclusive  or  partially 
exclusive  manner  to  any  party 
interested  in  manufacturing,  using,  and/ 
or  selling  devices  or  processes  covered 
by  this  patent. 

Title:  Straiij  Induce  Control  Of 
Polarizations  States  In  Vertical  Cavity 
Surface  Emitting  Lasers  And  Method  Of 
Making  Same. 

Inventors:  Jagadeesh  Pam\dapati  and 
Paul  H.  Shen. 

Patent  Number:  5,953,362. 

Issued  Date:  September  14, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norma  Cammaratta,  Technology 
Transfer  Office.  AMSRL-CS-TT,  U.S. 
Army  Research  Laboratory,  Adelphia, 
MD  20783-1197  tel:(301)  394-2952;  fax: 
(301) 394-5818. 

SUPPLEMENTARY  INFORMATION:  None. 
Gregory  D.  Showalter, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  99-27635  Filed  10-21-99;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Anny  Corps 
of  Engineers 

Notice  of  Intent  (NOI)  To  Prepare  a 
Draft  Environmental  Impact  Report  and 
Supplemental  Environmental  Impact 
Stetement  (EIR/SEIS)  for  Proposed 
Modifications  to  ttie  Guadalupe  River 
Project,  Downtown  San  Jose,  CA 

AGENCY:  U.S.  Army  Corps  of  Engineers 
(Corps).  Sacramento  District,  DOD. 
ACTION:  Notice  of  intent. 


Department  of  ttie  Army 

Availability  of  U.S.  Patenta  for  Non- 
Exciuslve,  Exclusive,  or  Partlally- 
Exctusive  Uoensing 

AGENCY:  U.S.  Army,  DOD. 

action:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6,  annoimcement  is  made  of  the 
availability  of  the  following  U.S.  patent 
for  non-exclusive,  partially  exclusive  or 
exclusive  licensing.  The  listed  patent 
has  been  assigned  to  the  United  States 
of  America  as  represented  by  the 
Secretary  of  the  Army,  Washington,  DC. 

This  patent  covers  a  wide  variety  of 
technical  arts  including:  A  Vertical 
Cavity  Surface  Emitting  Laser. 

Under  the  authority  of  Section 
11(a)(2)  of  the  Federal  Technology 
Transfer  Act  of  1986  (Public  Law  99- 
502)  and  Section  207  of  Title  35,  United 
States  Code,  the  Department  of  the 
Army  as  represented  by  the  U.S.  Army 
Research  Laboratory  wish  to  license  the 


summary:  The  multiple  purpose 
Guadalupe  River  Project  (Project)  is 
under  phased  construction  in 
downtown  San  Jose,  California.  The 
Project  was  authorized  by  Section 
401(b)  of  WRDA  1986  and  amended  by 
the  Energy  and  Water  Development 
Appropriations  Act  for  Fiscal  Year  1990 
to  provide  flood  protection, 
environmental  protection,  and 
.  recreation  features.  Portions  of  the 
Project  have  been  completed  or  are 
ongoing  under  existing  implementation 
authorities  and  environmental 
approvals.  Project  modifications  are 
now  required  to  protect  species  recently 
listed  under  the  Endangered  Species  Act 
and  to  meet  conditions  for  water  quality 
certification  under  the  Clean  Water  Act. 
Proj^  modifications  will  likely  include 
an  imderground  bypass  to  convey  flood 
waters  around  important  riparian 
habitat,  and  changes  to  the  existing 
mitigation  and  monitoring  plan.  The 
intent  of  the  Draft  EIR/SEIS  is  to 
describe  and  evaluate  potential  effects 


of  these  proposed  modifications  on 
environmental  resources  in  the  Project 
area.  The  integrated  Draft  EIR/SEIS  will 
include  sufficient  information  for 
compliance  with  both  the  National 
Environmental  Policy  Act  (NEPA)  and 
the  California  Environmental  Quality 
Act  (CEQA),  as  well  as  opportunities  for 
public  participation  in  the  planning  and 
decision  makhig  process,  llie  lead 
agencies  are  the  Corps  and  the  Santa 
Clara  Valley  Water  District  (Water 
District). 

DATES:  A  public  scoping  period  will 
begin  on  October  22, 1999  and  end  on 
November  24, 1999.  Public  comment  is 
invited  on  the  proposal  to  modify  the 
Project,  the  proposal  to  prepare  the  Draft 
EIR/SEIS,  and  on  the  scope  of  issues  to 
be  included  in  the  Draft  EIR/SEIS. 
Please  submit  any  concerns  by 
November  24, 1999  to  the  person 
identified  below.  Scoping  meetings  are 
tentatively  scheduled  for  November  9 
and  17, 1999  in  San  Jose.  Concerned 
persons  and  organizations  are  invited  to 
call  or  write  to  be  included  on  the 
mailing  list  for  these  public  meetings  or 
to  receive  other  correspondence 
concerning  the  proposed  action. 

•  The  scoping  meeting  on  November 
9  will  be  7:00  to  9:30  p.m.  at  the  Crown 
Plaza  Hotel,  282  Almaden  Boulevard, 
San  Jose,  California. 

•  The  scoping  meeting  on  November 
17  will  be  7:00  to  9:30  p.m.  at  the  Santa 
Clara  Valley  Water  District,  5750 
Almaden  Expressway,  San  Jose, 
California  95118. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nina  Bicknese,  Environmental 
Specialist,  U.S.  Army  Corps  of 
Engineers,  1325  J  Street,  Sacramento, 
California,  95814-2922,  phone  :  (916) 
557-7948,  or  fax:  (916)  557-5138, 
nbicknese@spk.usace.army.mil. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  Guadalupe  River  Flood  Control 
Project  is  being  implemented  in  phases 
along  the  Guadalupe  river  in  downtown 
San  Jose.  Santa  Clara  County,  California. 
The  project  was  authorized  by  Section 
401(b)  of  WRDA  1986  and  amended  by 
the  Energy  and  Water  Development 
Appropriations  Act  for  Fiscal  Year  1990 
to  provide  flood  protection, 
environmental  protection,  and 
recreation  features.  Project  construction 
began  in  1992.  Construction  of  flood 
protection  elements  was  stopped  in 
1996  for  several  reasons.  Concerns 
developed  regarding  compliance  with 
the  conditions  of  the  State  Water 
Quality  Certification  imder  Section  401 
of  the  Clean  Water  Act  (CWA),  the 
listing  of  the  red-legged  fi-og  and 
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steelhead  salmon  under  Section  7  of  the 
Endangered  Species  Act  (ESA),  and 
receipt  of  a  notice  issued  by  three 
environmental  groups  stating  their 
intent  to  sue  under  the  citizen  suit 
provision  of  the  CWA.  Implementation 
of  mitigation  elements  have  continued 
under  existing  approvals  and  in 
cooperation  with  concerned  agencies. 

In  Jime  1997,  concerned  resource 
agency  staff  from  the  U.S.  Fish  and 
Wildlife  Service  (USFWS).  California 
Department  of  Fish  and  Game  (CDFG), 
National  Marine  Fisheries  Service 
(NMFS),  and  the  California  State  Water 
Resources  Control  Board  (SWRCB)  met 
with  the  Corps  and  the  Water  District  to 
express  their  concerns  about  the  then 
proposed  mitigation  measures  for  the 
project.  Resultantly,  the  following 
priorities  were  identified  by  the 
resource  agencies: 

•  Redesign  the  Project  to  avoid 
impacts  and  maximize  on-site 
mitigation 

•  Maximize  on-site  revegetation  to 
replace  impacted  Shaded  Riverine 
Aquatic  (SRA)  cover 

•  Provide  off-site  mitigation  to 
replace  impacted  SRA  cover 

•  Provide  fisheries  mitigation 

•  Provide  thermal  mitigation 
Twenty-one  mitigation  issues  were 

identified  and  options  were  evaluated. 
In  December  1997,  the  Corps  and  the 
Water  District  joined  with  the  City  of 
San  Jose  (City)  and  the  San  Jose 
Redevelopment  Agency  (SJRA)  to 
initiate  a  collaborative  and  facilitated 
program  to  resolve  mitigation  disputes 
among  the  resource  agencies,  project 
sponsors,  and  litigants  in  the  threatened 
1996  lawsuit. 

In  July  1998,  this  collaborative  ratified 
a  Dispute  Resolution  Memorandum 
(DRM)  which  required  the  Corps  and 
The  Water  District  to  reevaluate  a 
portion  of  the  project,  referred  to  as 
Contracts  3 A  and  3B  reaches,  to  avoid 
impacting  remaining  riparian  and 
aquatic  habitat  in  the  those  reaches. 
Concurrently,  the  Corps  determined  the 
environmental  impacts  associated  with 
the  Project's  remaining  phases  could  not 
be  adequately  mitigated  to  maintain 
Project  compliance  with  the  ESA  and 
CWA.  The  Corps  concluded  that  an 
General  Reevaluation  Report  (GRR) 
should  be  developed. 

Since  October  1998,  the  Corps  and 
The  Water  District  (lead  agencies)  have 
been  further  refining  objectives  and 
alternatives  in  coordination  with 
concerned  environmental  regulatory 
agencies  and  the  collaborative  to 
develop  proposed  project  modifications 
to  satisfy  the  CWA  and  (ESA)  concerns. 


Study  Area  Location 

The  Guadalupe  River,  located 
primarily  in  the  City  of  San  Jose,  south 
of  San  Francisco  Bay.  drains  an  area  of 
about  160  square  miles  into  the  Bay. 
The  primary  project  area  is  located 
along  2.6  miles  of  the  Guadalupe  River 
in  downtown  San  Jose,  between  Grant 
Street,  just  upstream  from  Interstate- 
280,  and  Interstate-880.  In  addition,  two 
off-site  mitigation  areas  are  proposed, 
one  along  Reach  A  downstream  of  the 
Project  area  and  the  other  along  lower 
Guadalupe  Creek  above  its  confluence 
with  Alamitos  Creek  (Figure  1-1). 

2.  Document  Scope 

This  pending  Draft  EIR/SEIS  was 
preceded  by  a  series  of  documents 
concerning  the  authorized  Project  that 
were  prepared  and  processed  in 
compliance  with  the  National 
Environmental  Policy  Act  (NEPA)  and 
the  California  Environmental  Quality 
Act  (CEQA).  To  address  the  proposed 
Project  modifications,  the  Corps  will 
produce  one  document  which  integrates 
the  combined  NEPA  and  CEQA 
environmental  document  with  the 
General  Reevaluation  Report  required 
by  the  corps.  The  purpose  of  the 
integrated  GRR-EIR/SEIS  is  to  develop 
and  assess  a  modified  recommended 
plan  and  to  develop  and  assess 
alternatives  for  the  remaining  project 
which  avoid  and  mitigate  for  adverse 
effects  on  environmental  resources.  This 
document  will  address  new 
information,  alternative  plans,  potential 
effects,  and  benefits  and  costs  related  to 
compliance  with  conditions  for  water 
quality  certification  and  ESA. 

The  GRR-EIR/SEIS  will  describe  and 
evaluate  the  potential  effects  of 
proposed  modifications  to  the 
Guadalupe  River  Project  (Project)  in 
downtown  San  Jose.  It  will  support 
decision  making  by  the  Corps  and  Santa 
Clara  Valley  Water  District  to 
implement  the  proposed  Project 
modifications  and  ensure  compliance 
with  the  National  Environmental  Policy 
Act  (NEPA)  and  California 
Environmental  Quality  Act  (CEQA). 
Potential  direct  and  indirect 
environmental,  social,  and  economic 
effects  of  the  alternatives  vdll  be 
evaluated,  a  plan  recommended  for 
implementation,  and  details  presented 
on  the  Federal  and  non-Federal 
participation  needed  to  implement  the 
recommended  plan. 

3.  Development  and  Evaluation  of 
Alternative  Plans  for  Proiect 
Modifications 

The  following  primary  objectives 
were  developed  by  the  study  team  and 


collaborative  members  through  an 
iterative  process,  and  were  used  to 
develop  alternative  plans  for  project 
modifications. 

•  Reduce  flood  damage  from  the 
Guadalupe  River  in  downtown  San  Jose 
by  conveying  flood  flows  up  to  the 
estimated  100-year  flood  event  through 
the  project  area. 

•  Avoid  and  mitigate  for  potential 
adverse  impacts  to  fish  and  wildlife 
habitat  using  the  opportunities 
associated  with  construction  of  the 
flood  control  components,  with  special 
emphasis  on  potential  restoration  of  the 
remnant  chinook  salmon  and  steelhead 
trout  fisheries. 

•  Be  consistent  with  redevelopment 
plans  adjacent  to  the  Guadalupe  River 
in  downtown  San  Jose  through 
integration  with  the  Guadalupe  River 
Park  and  Gardens  Master  Plan  and 
downtown  redevelopment  plans  with 
preservation  of  historic  and  cidtural 
resources. 

•  Provide  recreation  elements 
compatible  with  local  recreation  plans 
and  the  General  Design  Memorandum. 

•  Provide  for  a  minimum,  undiverted 
flow  of  1,500  cfs  throughout  the  bypass 
reach  to  accommodate  fish  and  wildlife 
concerns. 

•  Provide  invert  stabilization  in  the. 
bypass  reaches  where  the  natural  river 
remains  to  preserve  the  existing 
vegetation  and  proposed  mitigation  and 
to  provide  fish  passage. 

•  Design  the  Project  so  that  it  will  not 
cause  elevated  water  temperature  or 
other  Project  impacts  which  harm 
anadromous  fish  species  or  other 
beneficial  uses  during  Project 
construction  and  over  the  entire  Project 
life,  including  the  transition  period 
before  replacement  vegetation  matures. 

•  Design  the  Project  for  successful 
migration  of  anadromous  fish  through 
the  Project  area,  including  armored 
channel  invert  sections  of  the  Project. 

•  Replace  the  same  quantity  and 
quality  of  anadromous  fish  habitat, 
including  spawning  and  rearing  habitat, 
as  was  present  prior  to  Project 
construction. 

4.  Evaluation  Criteria  and  Range  of 
Alternatives 

Development  of  alternatives  plans 
was  initiated  with  the  goal  to  consider 
all  feasible  measiu^s  to  achieve  the 
plaiming  objectives  plus  criteria  of 
effectiveness,  efficiency,  completeness, 
acceptability.  Equal  consideration  was 
given  to  the  objectives  of  alleviating  the 
flooding  problem;  avoiding  and/or 
mitigating  for  potential  adverse  impacts 
to  fish  and  wildlife  habitats;  and 
providing  recreation  opportunities  and 
public  access  consistent  with  local 
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redevelopment  and  recreation  master 
plans  in  and  adjacent  to  the  Guadalupe 
River  in  downtown  San  Jose.  These 
measures  were  analyzed  to  determine 
their  applicability  and  overall  feasibility 
in  the  study  area.  Subsequently,  the 
management  measures  that  were 
considered  to  be  appropriate  to  address 
the  flooding,  environmental,  and 
recreation  issues,  were  assembled  into 
an  array  of  alternative  plans  for  project 
modifications.  These  alternatives  were 
progressively  screened  and  refined 
throughout  the  planning  process  until  a 
set  of  final  candidate  plans  was  set  as 
a  basis  for  selection  of  a  recommended 
plan.  The  results  indicated  that  only  the 
triple  bypass  alternatives  were  able  to 
meet  both  the  hydrauUc  and 
environmental  mitigation  criteria. 

5.  Alternatives  Considered 

As  part  of  the  planning  process,  many 
alternatives  were  considered  prior  to  the 
preparation  of  the  General  Design 
Memorandum.  Development  of 
alternatives  plans  for  project 
modification  was  initiated  with  the  goal 
to  consider  all  feasible  measures  to 
achieve  the  planning  objectives  plus 
criteria  of  effectiveness,  efficiency, 
completeness,  acceptability.  Equal 
consideration  was  given  to  the 
objectives  of  alleviating  the  flooding 
problem;  avoiding  and/or  mitigating  for 
potential  adverse  impacts  to  fish  and 
wildlife  habitats:  and  providing 
recreation  opportimity  and  public 
access  consistent  with  local 
redevelopment  and  recreation  master 
plans  in  and  adjacent  to  the  Guadalupe 
River  in  downtown  San  Jose.  These 
measures  were  analyzed  to  determine 
their  applicability  and  overall  feasibility 
in  the  study  area.  Subsequently,  the 
management  measures  that  were 
considered  to  be  appropriate  to  address 
the  flooding,  environmental,  and 
recreation  issues,  were  assembled  into 
an  array  of  alternative  plans  for  project- 
modifications. 

While  the  Draft  EIR/SEIS  will  address 
an  array  of  alternatives  considered,  only 
two  feasible  alternatives  remain  for 
detailed  analysis  in  the  doomient  after 
completion  of  a  rigorous  and  iterative 
screening  process.  Except  for  the  no 
action  alternative,  all  alternatives  were 
developed  to  provide  the  authorized 
100-year  flood  protection.  The  no  action 
alterative  would  be  to  complete 
mitigation  plantings  for  Contracts  1,2, 
and  3C  reaches  under  existing 
approvals,  but  do  no  further 
construction  on  the  Contract  3A  and  3B 
reaches  of  the  authorized  project.  The 
"cured"  alternative  would  be  to  add 
additional  mitigation  to  the  authorized 
project  to  meet  all  concerns,  but  it  is  not 


implementable  because  there  is 
insufficient  area  for  all  required 
mitigation.  Channel  widening  and 
upstream  detention  alternatives  were 
found  to  be  engineeringly  and/or 
economically  infeasible.  A  number  of 
bypass  systems  were  evaluated  in  order 
to  leave  as  much  of  the  natural  stream 
channel  as  possible,  minimize  impacts 
on  riparian  resources,  and  provide 
adequate  environmental  mitigation.  The 
final  two  alternatives  to  be  included  in 
detail  in  the  Draft  EIS/SEIS  are  the  no 
action  and  the  underground  bypass 
system  alternative  with  three  conduits, 
plus  inlet  and  outlet  structures,  low 
flow  channel,  and  mitigation  measures. 

6.  Proposed  Action 

The  Bypass  System  Alternative  has 
been  proposed  to  avoid  or  minimize 
impacts  on  riparian  resources  and 
protected  fish  and  wildlife  species  that 
occur  within  the  Contracts  3A  and  33 
reach  of  the  Guadalupe  River.  Specially, 
this  alternative  would  reduce  the 
amount  of  riparian  vegetation  and  SRA 
cover  that  would  be  affected  while 
meeting  the  purpose  of  providing  100- 
year  flood  protection  to  downtown  San 
Jose  and  vicinity.  Project  modifications 
include  a  bypass  system,  bank  and 
invert  armoring,  and  gradient  control 
structures. 

To  reduce  flooding,  the  bypass  system 
would  route  flood  flows  from  the 
natiu^  river  channel  into  the 
imderground  structures  and  discharges 
further  downstream  where  there  is 
greater  channel  capacity  to  pass  flood 
flows.  The  underground  bypass  system 
will  have  three  independent  conduits 
with  different  inlet  and  outlet  locations. 
Inlets  for  two  of  the  structures  will  be 
located  on  the  Guadalupe  River 
upstream  of  the  West  Santa  Clara  Street 
bridge,  and  the  inlet  for  the  third  . 
structure  will  be  located  on  the 
Guadalupe  River  downstream  of  the 
confluence  with  Los  Gatos  Creek.  The 
outlets  for  two  of  the  structures  will  be 
located  on  the  Guadalupe  River 
upstream  of  the  Coleman  Avenue 
Bridge.  The  third  outlet  will  be 
constructed  on  the  Guadalupe  River 
downstream  of  the  Coleman  Avenue 
bridge. 

Although  the  imderground  bypass 
minimizes  effect  on  vegetation  by 
eliminating  most  of  the  bank  armoring 
originally  proposed  for  this  section  of 
the  river  imder  the  Project,  some 
armoring  is  still  required  in  association 
with  the  construction  of  inlets  and 
outlets.  Under  the  existing  Project,  most 
of  the  river  bank  and  invert  in  Contracts 
3A  and  3B  was  proposed  to  be  armored. 
The  proposed  bypass  system  will 


minimize  river  bank  and  invert 
armoring. 

Bank  and  Invert  Armoring 

Although  the  underground  bypass 
minimizes  effects  on  vegetation  by 
eliminating  most  of  the  armoring 
originally  proposed  under  the  existing 
Project  for  this  reach  of  the  river,  some 
armoring  is  still  required,  including 
armoring  associated  with  the  inlets 
described  above.  The  east  and  west 
banks  and  the  river  invert  will  be 
armored  for  approximately  609  feet  at 
the  downstream  end  of  Contract  3A 
(imder  and  upstream  of  the  Coleman 
Avenue  bridge),  and  for  approximately 
1,891  feet  in  Contract  3B  (under  the 
Park  Avenue  bridge  to  downstream  of 
the  West  Santa  Clara  Street  bridge).  The 
channel  invert  in  Contract  3B  will  also 
be  armored  for  approximately  300  feet 
downstream  of  the  Los  Gatos  Creek 
confluence,  where  an  inlet  is  proposed. 
Wherever  the  natural  channel  invert  is 
armored,  a  low-flow  channel  will  be 
constructed  in  the  armored  section  to 
provide  fish  passage  through  the  area. 
Additionally,  the  east  bank  will  be 
armored  from  the  West  Santa  Clara 
Street  bridge  to  approximately  50  feet 
downstream  of  the  New  Julian  Street 
bridge.  The  extent  of  channel  invert  and 
bank  armoring  may  be  less,  depending 
on  the  final  design  of  the  triple  bypass 
system. 

Stream  Channel  Invert  Gradient  Control 
Structures 

Gradient  control  structures  may  be 
placed  in  the  invert  of  the  stream 
channel  throughout  the  bypassed 
section  of  the  river.  The  purpose  of  the 
gradient  control  structures  is  to  stabilize 
ongoing  bank  erosion  and  channel 
incision,  increase  instream  cover,  and 
provide  improved  fish  habitat. 

Location  and  Description  of  Project 
Compensatory  Mitigation  Components 

Compensatory  mitigation  components 
of  the  Project  will  be  located  at  onsite 
and  offsite  areas.  Onsite  areas  are 
located  in  Contracts  1,  2,  3 A,  and  3B 
reaches  an  the  Woz  Way-Park  Avenue 
Bypass  Reach.  Compensatory  mitigation 
plantings  in  onsite  areas  were 
maximized  prior  to  using  offsite  areas. 
Offsite  compensatory  mitigation  areas 
include  Research  A  (located  along  the 
Guadalupe  River  between  Airport 
Parkway  and  1-880)  and  lower 
Guadalupe  Creek  (a  tributary  to  the 
Guadalupe  River).  Other  compensatory 
measures  include  protecting  or 
improving  riparian  vegetation,  SRA 
cover,  and  anadromous  fish  habitat  (i.e., 
water  temperature,  spawning  gravel, 
passage,  and  fish  habitat  diversity). 


7.  Possible  Environmental  Efiects 

Based  on  the  available  information 
collected  and  analyzed  to  date, 
significant  effects  will  be  avoided  or 
will  be  minimized  by  implementing  the 
environmental  commitments  specified 
in  the  proposed  action.  The  resources 
for  which  potential  adverse  effects  were 
identified  include  river  geomorphology, 
biological  resources,  air  quality, 
transportation  and  traffic,  hazardous 
materials,  and  cultural  resources. 

•  River  Geomorphology.  Operation  of 
the  Project  could  result  in  changes  in 

•  river  geomorphology  in  the  reaches  of 
the  Guadalupe  River  included  in  the 
Project.  Post-project  monitoring  would 
focus  on  chaimel  incision.  If  monitoring 
indicates  a  substantial  increase  in 
incision,  measures  would  be 
implemented  to  address  this  issue,  such 
as  constructing  additional  invert 
stabilization  structures. 

•  Biological  Resources.  Construction 
of  the  Project  would  require  removal  of 
SRA  cover  and  disturbance  of  the  river 
channel.  These  activities  could  result  in 
adverse  effects  on  fish  habitat  during 
and  after  construction.  Anadromous  fish 
evaluated  are  steelhead,  which  is  listed 
as  threatened  under  the  Endangered 
Species  Act,  and  chinook  salmon. 
Effects  on  fish  and  fish  habitat  during 
construction  will  be  minimized  by 
restricting  in-water  construction  to 
summer  low-flow  periods,  by  ensuring 
that  activities  that  divert  flow  would  not 
restrict  fish  passage,  and  by 
implementing  measures  to  control  spills 
and  erosion.  Effects  on  SRA  cover  and 
associated  increases  in  water 
temperature,  loss  of  spawning  gravel, 
and  fish  passage  would  be  addressed  by 
onsite  and  offsite  mitigation  planting, 
replacing  and  maintaining  spawning 
gravels,  replacing  rearing  habitat,  and 
providing  for  fish  passage  through 
armored  sections  of  the  Project. 

•  Air  Quality.  Earthmoving  associated 
with  constructing  the  Bypass 
Alternative  could  result  in  increased 
PMIO  emissions.  This  effect  would  be 
addressed  by  implementing  the  Bay 
Area  Air  Quality  Management  District's 
feasible  control  measures  for  soil 
removal  activities. 

•  Transportation  and  Traffic.  Project 
construction  could  result  in  a  temporary 
short-term  loss  in  available  parking  in 
the  Project  area.  This  temporary  loss 
would  be  offset  by  providing  offsite 
parking  during  construction  and 
nmning  a  shuttle  service  to  and  from 
the  offsite  parking  lots  and  an  office 
park  being  constructed  in  the  Project 
area. 

•  Cultural  Resources.  Unknown 
cultural  resources  could  be  discovered 
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during  Project  construction.  This 
potential  effect  will  be  addressed  by 
monitoring  during  ground-distvu-bing 
activities  and  evaluating  the 
significance  of  any  cultural  resources 
found  during  construction. 

•  Other  Resources.  Studies  to  date 
have  concluded  that  the  proposed 
action  (modified  project  with  mitigation 
commitments)  would  either  not  affect 
certain  resource  areas  or  that  the  effect 
on  these  resource  areas  attributable  to 
the  Project  would  not  be  considered 
significant.  These  resources  are  land 
use,  recreation,  public  access,  visual 
resources,  agricultiire,  minerals, 
population  and  housing,  and  public 
services  and  utilities.  The  Draft  GRR- 
EIR/SEIS  will  describe  and  evaluate 
potential  effects  and  will  be  available 
for  public  review  and  comment. 

8.  Proposed  Scoping  Process 

a.  This^  Notice  of  Intent  initiates  the 
scoping  process  whereby  the  Corps  and 
the  Water  District  will  refine  the  scope 
of  issues  to  be  addressed  in  the  Draft 
GRR-EIR/SEIS  and  identify  potential 
significant  environmental  issues  related 
to  the  proposed  action. 

b.  Public  comment  is  invited  on  the 
proposal  to  prepare  the  Draft  GRR-EIR/ 
SEIS  and  on  the  scope  of  issues  to  be 
included  therein. 

c.  The  Corps  and  Water  District  will 
consult,  local.  State  and  Federal 
agencies  with  regulatory  or 
implementation  responsibility  for,  or 
expertise  with,  the  resources  in  the  area 
of  investigation.  These  include,  but  are 
not  limited  to,  U.S.  Fish  and  Wildlife 
Service,  National  Marine  Fisheries 
Service,  and  U.S.  Environmental 
Protection  Agency,  the  State  Historic 
Preservation  Officer,  California 
Department  of  Fish  and  Game, 
California  Environmental  Protection 
Agency,  State  and  Regional  Water 
Quality  Control  Boards,  California 
Department  of  Transportation;  and  the 
City  of  San  Jose  and  San  Jose 
Redevelopment  Agency. 

d.  Meetings  with  interested  persons 
will  be  held  during  the  scoping  period 
and  after  release  of  the  Draft  GRR-EIR/ 
SEIS.  Coordination  with  Federal  and 
State  agencies.  Tribal  governments,  and 
local  governments  will  occur 
throughout  the  entire  process  as 
necessary. 

e.  In  November  1999,  scoping 
workshops  will  be  held  in  the 
community  to  explain  the  Notice  of 
Intent  and  the  Notice  of  Preparation, 
and  to  solicit  suggestions, 
recommendations,  and  comments  to 
help  refine  the  issues,  measures,  and 
alternatives  to  be  addressed  in  the  Draft 
GRR-EIR/SEIS.  Specific  locations. 


dates,  and  times  of  the  meeting(s]  will 
be  published  in  local  newspaper(s)  or 
other  media,  and  be  provided  to  those 
persons  receiving  this  Notice  and  those 
that  may  call  or  write  after  seeing  a 
published  version. 

f.  A  45-day  public  review  period  will 
be  provided  for  pubUc  review  and 
comment  on  the  Draft  GRR-EIR/SEIS. 
All  interested  persons  should  respond 
to  this  notice  and  provide  a  current 
address  if  they  wish  to  be  notified  of  the 
Draft  GRR-EIR/SEIS.  A  30-day  public 
review  period  will  be  provided  for 
review  and  comment  on  the  Final  GRR- 
EIR/SEIS. 

9.  Availability 

•  The  Draft  GRR-EIR/SEIS  is 
expected  to  be  available  for  a  45-day 
public  review  and  comment  period  in 
early  2000. 

•  The  Final  GRR-EIR/SEIS  is 
expected  to  be  available  for  a  30-day 
review  period  in  late  2000. 

10.  Commenting 

A  Draft  GRR-EIR/SEIS  is  expected  to 
be  available  for  public  review  and 
comment  in  early  2000  and  a  final  GRR- 
EIR/SEIS  in  late  2000.  The  comment 
period  on  the  Draft  GRR-EIR/SEIS  will 
be  45  days  from  the  date  of  availability 
published  in  the  Federal  Register  by  the 
Environmental  Protection  Agency. 
Comments  received  in  response  to  this 
solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered.  Please 
provide  any  comments  to  the  person 
identified  on  the  first  page  of  this 
notice.  Pursuant  to  7  CFR  1.27(d),  any 
person  may  request  the  agency  to 
withhold  a  submission  from  the  public 
record  by  showing  how  the  Freedom  of 
Information  (FOIA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  should  be  aware  that, 
imder  the  FOIA,  confidentiality  may  be 
granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Corps  will  inform  the 
requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without  the 
name  and  address. 

11.  Coordination  With  Concerned 
Agencies 

The  Corps  and  The  Water  District  as 
the  lead  Federal  and  State  agencies  with 
responsibility  to  prepare  this  GRR-EIR/ 
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SEIS,  will  cooperate  and  consult  with 
concerned  agencies,  the  Collaborative, 
and  those  on  the  Executive  Committee 
for  this  project.  The  Environmental 
Protection  Agency  and  Fish  and 
Wildlife  Service  have  regulatory 
responsibilities  that  could  not 
efficiently  be  considered  without  direct 
involvement;  guidance  regarding  formal 
consultation  responsibilities  under  the 
Endangered  Species  Act  will  be 
provided  by  a  Fish  and  Wildlife  Service 
specialist  who  will  participate  as  a 
member  of  the  interdisciplinary  team. 
Other  agencies,  focal  and  county 
governments  will  also  be  invited  to 
participate,  as  appropriate. 

12.  List  of  Public  and  Private  Persons/ 
Agencies  Notified 

A  list  of  persons  and  agencies  notified 
is  available  upon  request  to  the  person 
identified  on  the  first  page  of  this 
notice. 

13.  Dedsions  To  Be  Made  and 
Responsible  Officials 

The  Commander,  Sacramento  District 
is  the  official  responsible  for 
compliance  with  NEPA  for  actions 
vrithin  the  District's  boundaries.  The 
Santa  Clara  Valley  Water  District  Board 
of  Directors  is  responsible  for  CEQA 
compliance  for  the  proposed  action. 
After  completion  of  review,  the  Chief  of 
Engineers  will  sign  his  final  report  and 
transmit  the  report  and  accompanying 
documents  to  the  Assistant  Secretary  of 
the  Army  for  Civil  Works  (ASA(CW)). 
After  review,  ASA(CW)  will  transmit 
the  report  to  the  Office  of  Management 
and  Budget  (0MB)  requesting  its  views 
in  relation  to  the  programs  of  the 
President.  After  0MB  provides  its 
views,  ASA(CW)  will  sign  the  record  of 
decision  (ROD)  and  transmit  the  report 
to  Congress.  The  responsible  officials  for 
respective  NEPA  and  CEQA  compliance 
are:  COL  Michael  Walsh,  District 
Engineer,  Sacramento  District,  U.S. 
Army  Corps  of  Engineers,  1325  J  Street, 
Sacramento,  CA  95814-2922;  Mr. 
Stanley  Williams,  Santa  Clara  Valley 
Water  District,  5750  Almaden 
Expressway,  San  Jose,  CA  95118. 
Gregory  D.  Showalter, 
Army  Federal  Register  Liaison  Officer. 
(FR  Doc.  99-27636  Filed  10-21-99;  8:45  am] 
BILLING  CODE  STIO-CZ-M 


DEPAFTTMENT  OF  DEFENSE 

Department  of  the  Army;  Army  Corps 
of  Engineers 

Intent  To  Prepare  a  Draft  Programmatic 
Environmental  Impact  Statement 
(PEIS)  for  Proposed  Hurricane  and 
Wetland  Protection  in  Terrebonne  and 
Lafourche  Parishes,  LA,  a  Component 
of  the  Morganza,  LA,  to  the  Gulf  of 
Mexico  Feaalbility  Study 

agency:  U.S.  Army  Corps  of  Engineers, 

DOD. 

action:  Notice  of  intent. 

summary:  Pursuant  to  Section  102(2){C) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  as  amended,  the 
U.S.  Army  Corps  of  Engineers  (COE) 
will  prepare  a  draft  Programmatic 
Environmental  Impact  Statement  (PEIS) 
to  analyze  the  direct,  indirect,  and 
cimiulative  beneficial  and  adverse 
impacts  of  implementing  a  hurricane 
protection  project  in  Terrebonne  Parish, 
Louisiana.  The  purposes  of  the 
proposed  action  are  to  provide 
protection  to  existing  development  from 
tropical  storm  and  hurricane-induced 
tidal  flooding  such  as  that  which 
occurred  during  Hurricane  Andrew  and 
to  protect  coastal  wetlands  from 
hurricane  surges  in  a  portion  of 
Terrebonne  Parish,  Louisiana.  The 
proposed  action  would  consist  of:  (1) 
Upgrading  many  existing  forced 
drainage  system  levees;  (2)  using 
permitted  and/or  installed  flood-control 
featiires  (e.g..  floodgates);  (3) 
constructing  some  new  levees  and 
water-control  structures;  and,  (4)  closing 
the  water-control  structures  and  flood 
gates  in  a  coordinated  manner  in  the 
event  of  tropical  storm  or  hurricane- 
induced  tidal  surges. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  the  PEIS  may  be 
directed  to  Mr.  Robert  Martinson, 
CEMVN-PM-RS,  U.S.  Army  Corps  of 
Engineers,  P.O.  Box  60267,  New 
Orleans,  Louisiana  70160-0267, 
telephone:  (504)  862-2582. 

Questions  regarding  the  proposed 
action  may  be  directed  to  Mr.  Rodney 
Greenup,  CEMVN-PM-W,  U.S.  Army 
Corps  of  Engineers,  P.O.  Box  60267, 
New  Orleans,  Louisiana  70160-0267, 
telephone:  (504)  862-2613. 
SUPPLEMENTARY  INFORMATION:  A 
hurricane  protection  plan  was  proposed 
by  the  South  Terrebonne  Tidewater 
Management  and  Conservation  District 
(STTMCD).  A  Notice  of  Intent  to  prepare 
an  EIS  for  the  STTMCD  plan,  under  the 
COE  Regulatory  Program,  was  issued  on 
April  7, 1993  (Volume  58,  Number  65, 
pp.  18084-18085).  Subsequent  to  this. 


the  COE  was  authorized  to  begin  a  study 
of  a  similar  plan.  Because  the 
underlying  purposes  of  the  plans  were 
the  same  and  in  the  interest  of  cost 
effectiveness,  the  COE  decided  to 
prepare  one  EIS  to  address  both 
initiatives,  rather  than  two  separate 
EISs.  A  Notice  of  Intent,  annoimcing 
this  decision,  was  issued  in  the  Federal 
Register  on  September  8, 1995. 

The  COE  and  its  cost-share  partner, 
the  Louisiana  Department  of 
Transportation  and  Development,  have 
determined  that  a  full  accounting  of  all 
the  details  on  the  proposed  hurricane 
protection  system,  in  the  feasibility 
phase  of  project  planning,  vrill  be 
extremely  difficult.  The  COE  came  to 
this  conclusion  because  of  the  study 
area's  large  size,  its  remote  location,  and 
the  hydraulic  complexity  of  developing 
a  hurricane  protection  system  vrith 
numerous  openings  for  navigation  and 
the  natural  environment.  Therefore,  the 
COE  has  decided,  in  conjimction  with 
its  cost-share  partner,  to  address  a 
hurricane  protection  system, 
programmatically,  and  to  determine  if 
the  construction  of  the  entire  system  is 
feasible.  If  such  a  system  is  deemed 
feasible,  then  as  the  details  for  each 
component  [e.g.,  Houma  Navigation 
Canal  lock,  levee  alignment/placement) 
of  the  system  become  definitive  during 
the  detailed  design  phase,  additional 
NEPA  compliance  would  be  achieved 
for  each  component.  Each  of  the 
component  NEPA  documents  would  be 
presented  in  the  context  of  the  PEIS, 
which  will  provide  an  evaluation  of  the 
overall  environmental  impacts  of  such  a 
system  and  present  a  mitigation  plan  for 
unavoidable  impacts  of  the  entire 
system. 


Proposed  Action 

The  proposed  action  would  consist  of: 
(1)  Upgrading  many  existing  forced- 
drainage  system  levees  from  near  Larose 
at  the  eastern  end  of  Theriot  on  the 
western  end;  (2)  using  permitted  and/or 
installed  flood-control  features  (e.g., 
floodgates)  in  the  area;  (3)  constructing 
new  levees  and  environmental  water- 
control  structures;  and,  (4)  closing  the 
water-control  structures  and  flood  gates, 
in  a  coordinated  maimer,  in  the  event  of 
tropical  storm  or  hurricane-induced 
tidal  surges.  The  flood  gates  and  water- 
control  structures  would  normally  be 
left  open  for  navigational  and  tidal 
ingress  and  egress.  Several 
commimities,  including  the  City  of 
Houma,  Dulac,  Cauvin,  and  Montegut, 
would  receive  protection  from  the 
proposed  action. 


process,  as 
A  draft  F 
available  ft 
March  200< 
Thomas  F.  J 
Colonel,  U.S 
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Alternatives 

The  no-action  alternative  must  be 
evaluated.  Additionally,  several  levee 
alignments  around  the  Lake  Beudreaux 
area  will  be  evaluated,  including  the 
STTMCD  plan.  Non-structural  solutions 
for  protecting  existing  development  also 
will  be  evaluated. 

On  May  12, 1993,  the  COE  held  a 
formal  NEPA  scoping  meeting  at 
Houma,  Louisiana,  for  the  previously- 
announced  regulatory  EIS.  Fifty-two 
individuals  registered  at  the  meeting. 
Questions  and  issues  of  concern  were 
solicited  at  the  meeting,  and  a  summary 
of  the  results  was  made  available  to 
participants  on  April  12, 1994.  One  of 
the  main  areas  of  concern  brought  out 
during  the  1993  scoping  meeting  was 
potential  impacts  to  Lake  Boudreaux,  its 
surrounding  marshes,  and  the 
associated  marine  organisms. 
Additional  meetings  will  be  held,  with 
local  interests  from  the  various  bayou 
areas,  and  with  the  various  affected 
Federal  and  state  agencies. 

The  COE  does  not  plan  to  hold 
additional  formal  NEPA  scoping 
meetings,  but  meetings  will  continue  to 
be  held  throughout  the  planning 
process,  as  discussed  above. 

A  draft  PEIS  is  scheduled  to  be 
available  for  public  review  during 
March  2000. 
Thomas  F.  Julich, 

Colonel,  U.S.  Army  District  Engineer. 
[FR  Doc.  99-27637  Filed  10-21-99;  8:45  am) 
BIUJNG  CODE  371 0-64-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Open  Meeting  of  the  Naval  Reeearch 
Advisory  Committee 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

SUMMARY:  The  Naval  Research  Advisory 
Committee  (NRAC)  Panel  on 
Commercial  Science  and  Technology 
will  meet  to  review  and  assess  European 
intermediate  to  long-term  commercial 
Science  and  Technology  investment 
strategy  in  areas  related  to  Department 
of  the  Navy  dependence  upon 
commercial  off-the-shelf  products,  in  an 
effort  to  identify  mutually  beneficial 
opportimities  for  Department  of  the 
Navy  Science  and  Technology 
collaboration  with  commercial 
industrial  sectors.  All  sessions  of  the 
meeting  will  be  open  to  the  public. 

DATES:  The  meeting  will  be  held  on 
Monday,  November  15, 1999,  from  8:30 
a.m.  to  4:00  p.m.;  and  on  Tuesday, 


November  16, 1999,  from  8:30  a.m.  to 
3:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Jorge  Scientific  Corporation,  1225 
Jefferson  Davis  Highway,  6th  Floor, 
Suite  600.  Crystal  Gateway  Two, 
Arlington,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  Mason-Muir,  Program  Director, 
Naval  Research  Advisory  Committee, 
800  North  Quincy  Street.  Arlington,  VA 
22217-5660,  telephone  number:  (703) 
696-6769. 

Dated:  October  13. 1999. 
).L.  Roth, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps,  U.S.  Navy.  Federal  Register 
Liaison  Officer. 
[FR  Doc.  99-27591  Filed  10-21-99:  8:45  am] 

BILUNO  CODE  3810-fF-P 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.2S0A] 

Vocational  Rehabilitation  Service 
Projects  for  American  Indians  With 
Disabilfties 

Notice  inviting  applications  for  new 
awards  for  fiscal  year  (FY)  2000. 

Purpose  of  Program:  To  provide 
vocational  rehabilitation  services  to 
American  Indians  with  disabilities  who 
reside  on  or  near  Federal  or  State 
reservations,  consistent  with  their 
individual  strengths,  resources, 
priorities,  concerns,  abilities, 
capabilities,  and  informed  choices,  so 
that  they  may  prepare  for  and  engage  in 
gainful  employment,  including  self- 
employment,  telecommuting,  or 
business  ownership. 

Eligible  Applicants:  Applications  may 
be  submitted  only  by  the  governing 
bodies  of  Indian  tribes  (and  consortia  of 
those  governing  bodies)  located  on 
Federal  or  State  reservations. 

Deadline  for  Transmittal  of 
Applications:  April  21,  2000. 

Applications  Available:  October  22, 
1999. 

Available  Funds:  $9,242,660. 

Estimated  Range  of  Awards: 
$250.000-$325,000. 

Estimated  Average  Size  of  Awards: 
$290,000. 

Estimated  Number  of  Awards:  27-28. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

Applicable  Regulatioqs:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75,  77,  80,  81,  and  82;  and 
(b)  The  regulations  for  this  program  in 
34  CFR  parts  369  and  371. 


Priority 

Under  section  121(b)(4)  of  the 
Rehabilitation  Act  of  1973.  as  amended, 
the  Secretary  gives  preference  to 
applications  that  meet  the  following 
competitive  priority.  Under  34  CFR 
74.105(c)(2)(i)  the  Secretary  awards  10 
points  to  an  application  that  meets  this 
competitive  priority.  These  points  are  in 
addition  to  any  points  the  application 
earns  imder  the  selection  criteria: 

Competitive  Preference  Priority — 
Continuation  of  Previously  Funded 
Tribal  Programs 

In  making  new  awards  under  this 
program,  the  Secretary  gives  priority 
consideration  to  applications  for  the 
continuation  of  tribal  programs  that 
have  been  fimded  under  this  program. 

Selection  Criteria:  In  evaluating  an 
application  for  a  new  grant  under  this 
competition,  the  Secretary  uses 
selection  criteria  chosen  from  the 
general  selection  criteria  in  34  CFR 
75.210  of  EDGAR.  The  selection  criteria 
to  be  used  for  this  competition  will  be 
provided  in  the  application  package  for 
this  competition. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398,  Jessup,  MD  20794-1398 
Telephone  (toll  fi«e):  1-877-433-7827. 
FAX  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
576-7734.  You  may  also  contact  ED 
Pubs  via  its  Web  site  (http:// 
www.ed.gov/pubs/edpubs.html)  or  its 
E-mail  address  (edpubs@inet.ed.gov).  If 
you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  number 
84.250A. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format  by  contacting  the 
Grants  and  Contracts  Services  Team, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  3317, 
Switzer  Building,  Washington.  DC 
20202-2550.  Telephone:  (202)  205- 
8351.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relav  Service 
(FIRS)  at  l-«00-877-8339.  However, 
the  Department  is  not  able  to  reproduce 
in  an  alternate  format  the  standard 
forms  included  in  the  appUcation 
package. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Martin  or  Alfreda  Reeves,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  3314,  Switzer 
Building,  Washington.  DC  20202-2650. 
Telephone  (202)  205-8494  or  (202)  205- 
9361.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
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the  Federal  Infonnation  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
fonnat  [e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  persons  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
dociunents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
http://ocfb.ed.gov/fedreg.htm 
http://www.ea.gov/news.html 
To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  program  with 
Search,  which  is  available  bee  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO). 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  DC,  area  at  (202)  512-1530. 

NolK  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 


Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at: 

http://www.access.gpo.gov/nara/ 

index.html 

Program  Authority:  29  U.S.C.  773(b). 

Dated:  October  18, 1999. 
Curtis  L.  Richards. 
Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 

[FR  Doc.  99-27621  Filed  10-21-99;  8:45  am] 

SaUNG  CODE  4000-01-U 


DEPARTMENT  OF  ENERGY 

OfHc*  of  Fossil  Energy 

[FE  OoclMt  No.  99-60-NQ,  et  al.] 

Star  Naturai  Gas  Company;  Ordars 
Granting,  Amsnding  and  Vacating 
Authorizations  To  Import  and  Export 
Natural  Gas 

agency:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  orders. 


summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  gives 
notice  that  it  has  issued  Orders  granting, 
amending  and  vacating  natural  gas 
import  and  export  authorizations.  These 
Orders  are  simunarized  in  the  attached 
appendix. 

These  Orders  may  be  found  on  the  FE 
web  site  at  http://www.fe.doe.gov.,  or 
on  the  electronic  bulletin  board  at  (202) 
586-7853. 

They  are  also  available  for  inspection 
and  copying  in  the  Office  of  Natural  Gas 
&  Petroleum  Import  &  Export  Activities, 
Docket  Room  3E-033,  Forrestal 
Building,  1000  Independence  Avenue, 
S.W.,  Washington,  D.C.  20585,  (202) 
586-9478.  The  Docket  Room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  D.C,  on  October  18, 
1999. 

John  W.  Glynn, 

Manager,  Natural  Gas  Regulation,  Office  of 
Natural  Gas  fr  Petroleum  Import  &■  Export 
Activities,  Office  of  Fossil  Energy. 


Appendix.— Orders  Granting,  Amending  and  Vacating  Import/Export  Authorizations 

(DOE/FE  auttwrity] 


Order  No. 

Date 
issued 

Importer/exporter  FE  docket  No. 

Import 
volume 

Export 
volume 

Comments 

1151  

9-1- 

Star  Natural  Gas  Company.  99-60- 

10.95  Bcf 

Import  and  export  up  to  a  combined  total  from  and  to 

99 

NG. 

Canada  beginning  on  November  1,  1999,  and  ex- 
ten<fing  tfirough  October  31 .  2001 . 

1512 

9-1- 
99 

Aquila  Carwda  Corp..  99-61-NG  ... 

200  Bcf 

Import  from  Canada  over  a  two-year  term  beginning  on 
tfie  date  of  first  delivery. 

1376-A  

9-8- 
99 

Alcoa,    Inc.    (Formerly    Aluminum 
Company  of  America),   98-28- 
NG. 

Dynegy  Marketing  and  Trade  (For- 

Name change. 

1513 

9-13- 

600  Bcf 

300  Bcf 

Import  combined  total  from  Canada  and  Mexkx),  and 

99 

merly    Natural    Gas    Clearing- 
house), 99-63-NG. 

export  a  combined  total  to  Canada  and  Mexico  be- 
ginning on  October  31,  1999,  and  extending  through 
October  30,  2000. 

1514 

9-14- 

Cinergy  marketing  &  Trading,  LLC, 

365  Bcf 

Import  and  export  a  combined  total  from  and  to  Mexico 

99 

99-64-NG. 

beginning  on  November  1,  1999,  and  extending 
through  October  31 ,  2001 . 

1515 

9-20- 

Portland  General  Electric  Company 

90  Bcf 

Import  from  Canada  beginning  on  November  3.  1999, 

99 

99-65-NG. 

and  extending  through  November  2,  2001. 

1033-A  

9-20- 
99 

PG    Energy    Inc.    (Successor    to 
Pennsylvania    Gas    and    Water 
Co.),  95-01-99. 

Vacate  tong-tenn  import  authority. 

1516 

9-21- 

Pacifk:  Gas  and  Electric  Company 

600  Bcf 

Import  from  Canada  beginning  on  November  1,  1999, 

99 

Core    Procurement   Department, 
99-62-NG. 

and  extending  through  October  31 .  2001 . 

1517 

9-23- 
99 

Avista  Energy,  Inc.,  99-6fr-NG  

269  Bcf 

Import  from  Canada  over  a  two  year  terni  beginning  on 

the  date  of  first  delivery. 

[FR  Doc.  99- 
BIUJNGCODE 


Federal  En 
Commissk 


David  P.  Boe 

Secretary. 
[FR  Doc.  99- 
BrLLINGC00E( 
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October  18, 


from  and  to 
)99,  and  ex- 


Mexico,  and 
I  Mexico  be- 
ding  through 

rid  to  Mexico 
d  extending 


ber  1,  1999, 
beginning  on 


[FR  Doc.  99-27672  Filed  10-21-99;  8:45  am) 
BILIJNG  CODE  645(M)1-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER93-150-014  and  EL93-10- 
008] 

Boston  Edison  Company;  Notice  of 
Filing 

October  18, 1999. 

Take  notice  that  on  October  5, 1999, 
Boston  Edison  Company  of  Boston. 
Massachusetts  tendered  for  filing  its 
report  in  compliance  with  the 
Commission's  orders  in  its  Opinion  No. 
411,  77  FERC  \  b\,ni  (1996)  and 
Opinion  No.  411-A  (88  FERC  \  61,267 
(1999). 

Boston  Edison  states  that  a  copy  of  the 
report  was  submitted  to  all  parties  in  the 
proceeding  as  well  as  parties  to  Docket 
Nos.  ER86-645-000,  et  a\.  and  Docket 
Nos.  EL99-180-O00,  et  al. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
October  28, 1999.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
CommissicHi  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (t:all 
202-208-2222  for  assistance). 
David  P.  Boei^rs, 
Secretary. 

[FR  Doc.  99-27618  Filed  10-21-^;  8:45  am] 
BaUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  UI.96-16-000  and  UL96-17- 
000] 

Chippewa-Flambeau  Improvement 
Company;  Notice  of  Availability  of 
Discussion  of  Effects  From  Operation 
of  Rest  Lake  and  Turtle-FlamlMau 
Reservoir  on  Downstream 
Hydroelectric  Protects  Report 

October  18. 1999. 

Take  notice  that  the  revised 
September  1996  report,  "Discussion  Of 
Effects  From  Operation  Of  Rest  Lake 
and  Turtle-Flambeau  Reservoir  On 
Downstream  Hydropower  Projects"  is 
available  for  review  and  comments. 

A  copy  of  the  report  is  available  for 
inspection  and  comments  in  the  Public 
Reference  Room  at  the  Commission's 
offices  at  888  First  Street,  N.E., 
Washington,  D.C.  20426,  or  by  calling 
(202)  208-1371.  This  filing  maybe 
viewed  on  http://www.ferc.fed.us/ 
online/rims.htm  (call  (202)  208-2222  for 
assistance). 

Comments  are  to  be  filed  on  or  before 
November  15, 1999.  All  docimients 
(original  and  eight  copies)  should  be 
filed  with  David  P.  Boergers,  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426.  Please  include  the  docket 
numbers)  (UL96-16  and  UL96-17)  on 
any  comments  filed. 
David  P.  Boergen, 
Secretary. 
[FR  Doc.  99-27617  Filed  10-21-99;  8:45  am) 

aaUMG  CODE  •717-01-W 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-21-000] 

CNG  Trwismission  Corporation;  fiiotioe 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

October  18, 1999. 

Take  notice  that  on  OctobOT  18, 1999, 
CNG  Transmission  Corporation  (CNG). 
filed  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the  tariff 
sheets  proposing  two  new  rate 
schedules.  Rate  Schedules  DPO  and 
CSC,  together  witii  Felated  changes. 
CNG  requests  an  effective  date  of 
November  15, 1999,  for  these  proposed 
tariff  sheets. 

CNG  states  that  the  purpose  of  its 
filing  is  propose  two  new  rate  schedules 
designed  to  allow  CNG  audits  shippers 


to  better  serve  an  unbundled  retail 
market.  The  Delivery  Point  Operator  or 
DPO  service  is  designed  to  give  local 
distribution  companies  (LDCs)  and 
potentially  others  that  operate  physical 
points  of  interconnection  between  CNG 
and  the  LDC  system  (the  citygate)  the 
ability  to  meet  any  swings  in  demand  or 
supply  at  the  citygate  without  the 
necessity  that  the  LDC  itself  continue  to 
hold  contract  service  rights  sufficient  to 
absorb  the  level  of  potential  swings.  The 
Citygate  Swing  Customer  (CSC)  Service 
is  a  companion  service  to  the  Rate 
Schedule  DPO  service.  It  gives  shippers 
that  are  not  delivery  point  operators  the 
flexibility  to  match  their  deliveries  into 
CNG's  system  with  their  receipts  fium 
CNG  without  being  subject  to  imbalance 
penalties  or  other  costs  that  otherwise 
would  be  barriers  to  entry  of  these 
shippers  into  the  small-customer  retail 
market — ^where  seasonal,  daily  and 
hourly  load  variations  are  significant 
and  commonplace. 

CNG  states  that  other,  related  tariff 
changes  are  also  proposed.  CNG 
proposes  to  modify  Section  6.3  of  its 
General  Terms  and  Conditions  to 
include  references  to  the  new  services. 
Rate  Schedules  FT,  IT  and  MCS 
(Wheeling)  are  modified  to  provide  for 
explicit  hourly  flow  Umits.  CNG  states 
that  it  has  also  made  changes  to  the 
intra-day  nomination  requirements 
under  its  tariff. 

CNG  states  that  copies  of  its  filing 
have  been  served  upon  CNG's  customers 
and  interested  state  commissions.  CNG 
also  states  that  copies  of  this  filing  are 
available  for  public  inspection  during 
regular  business  hours,  at  CNG's 
principal  offices  in  Clarksbui^g,  West 
Virginia. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
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rims.htm  (call  202-208-2222  for 

assistance). 

David  P.  Boergen, 

Secretary. 

[FR  Doc.  99-27613  Filed  10-21-99;  8:45  am] 

■HJjNa  cooE  eru-oi-M 

DEPARTMENT  OF  ENERGY 

FMtoral  ErMrgy  Regulatory 
Commlaalon 

[Pro)Mt  No*.  2S97-023  and  2S76-018] 

Connecticut  Light  and  Power  Co.; 
NoUca  of  Extension  of  Time 

October  18, 1999. 

On  September  15, 1999,  the  United 
States  Federal  Energy  Regulation 
Commission  (FERC)  issued  a  notice  of 
Connecticut  Light  and  Power 
Company's  (CL&P),  filing  of  application 
and  soliciting  additional  study  requests, 
to  be  filed  by  November  1 ,  1999,  for  the 
Housatonic  and  Falls  Village  projects. 
On  September  25, 1999,  the 
Appalachian  Mountain  Club  (AMC) 
filed  a  request  to  extend  the  deadline  to 
December  1, 1999.  AMC's  request  states 
there  were  delays  in  getting  copies  of 
the  License  Application  from  CL&P,  and 
that  more  review  time  is  needed. 

Upon  consideration,  notice  is  hereby 
given  that  the  deadline  for  filing 
requests  for  additional  studies  is 
extended  to  December  1, 1999. 
David  P.  Boergen, 
Secretary. 

[FR  Doc.  99-27620  Filed  10-21-99;  8:45  am] 
■UMQ  CODE  tTir-OI-M 


DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Regulatory 
ConMiilsslon 

[Docket  No.  RPOO-22-000] 

MHalaalppi  Rivar  Tranamlaaion 
Corporation;  NoUca  of  Propoaad 
Changaa  to  FERC  Qaa  Tariff 

October  18, 1999. 

Take  notice  that  on  October  12, 1999, 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1  (Tariff),  the 
following  tariff  sheets  to  become 
effective  November  11, 1999: 

Second  Revised  Sheet  No.  226 
Original  Sheet  No.  226A 

These  tariff  sheets  would  provide  for 
generic  types  of  discounts  that  may  be 
agreed  to  by  MRT  and  a  shipper. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shotild  file  a  motion 


to  intervene  or  a  protest  with  the 
Federal  Energy  Regtilatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  desiring  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  99-27610  Filed  10-21-99;  8:45  am] 
BHJJNG  COOE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiasion 

[Docket  No.  RP99^74-4X)1] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Compliance  niing 

October  18, 1999. 

Take  notice  that  on  October  12, 1999, 
Natxu^  Gas  Pipeline  Company  of 
America  (Natural),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  certain  tariff 
sheets  to  be  effective  October  1, 1999. 

Natiiral  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  Order  issued  September 
30, 1999  at  Docket  No.  RP99-474-000 
(September  30th  Order). 

Natural  requests  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets     «^ 
submitted  to  become  effective  October 
1, 1999,  consistent  with  the  September 
30th  Order. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  its  customers, 
interested  state  regulatory  agencies  and 
all  parties  set  out  on  the  official  service 
list  at  Docket  No.  RP99-474. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  vrith  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Regulations.  Protests  will  be 


considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
David  P.  Boergers, 
Secretary. 
IFRtJoc.  99-27612  Filed  10-21-99;  8:45  am] 

BHJJNG  CODE  STIT-OI-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

[Doclwt  Nos.  ER98-1096-000,  EL98-24-000, 
OA96-27-000,  ER95-1468-000  and  ER94- 
1348-000] 

Southern  Company  Servlcea,  inc^ 
Notice  of  Extenalon  of  Time 

October  18, 1999. 

On  October  7, 1999,  Southern 
Company  Services,  Inc.  (Southern 
Company)  filed  a  motion  for  an 
extension  of  time  to  make  refunds  as 
required  by  the  Commission's  letter 
order  issued  September  17, 1999,  in  the 
above-docketed  proceeding.  In  its 
motion,  Southern  Company  states  that 
because  of  the  tremendous  nimiber  of 
transmission  transactions  which  must 
be  reviewed  and  the  press  of  other 
business  involving  company  personnel, 
additional  time  is  needed  to  caladate 
and  make  refunds  pursuant  to  the 
Commission's  order. 

Upon  consideration,  notice  is  hereby 
given  that  an  extension  of  time  for 
making  refunds  is  granted  to  and 
inclucUng  December  2, 1999.  A  refund 
report  should  be  filed  within  fifteen 
days  after  making  the  refunds. 
David  P.  Boergers, 
Secretary. 

(FR  Doc.  99-27642  Filed  10-21-99;  8:45  am] 
BaUNO  CODE  (Tir-OI-M 


Federal  En 
Commlaak 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-23-000] 

Southern  Natural  Gas  Company,  South 
Georgia  Natural  Gas  Company,  Sea 
Robin  Pipeline  Compeny  and  Destin 
Pipeline  Company,  LLC;  Notice  of 
PetHion  for  Wah^er 

October  18. 1999. 

Take  notice  that  on  October  12, 1999, 
Southern  Natural  Gas  Company,  South 
Georgia  Natural  Gas  Company,  Sea 
Robin  Pipeline  Company,  and  Destin 
Pipeline  Company,  L.L.C.,  (the  Southern 
Pipelines)  filed  a  petition  for  limited 
waiver  of  the  Commission's  Regulations 
and  the  nomination  and  capacity  release 
procedures  set  forth  in  their  respective 
Tariffs  in  order  to  waive  certain 
nomination  cycles  and  capacity  release 
deadlines  during  the  Y2K  rollover 
period.  The  Southern  Pipelines  request 
waiver  of  such  provisions  in  order  to 
minimize  business  disruptions  and 
promote  stability  of  their  regular 
business  transactions  on  and  after 
January  1,  2000. 

The  Southern  Pipelines  state  that 
copies  of  the  filing  have  been  mailed  to 
all  of  the  shippers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims/htm.  (call  202-208-2222  for 
assistance). 
David  P.  Boergera, 
Secretary. 

[FR  Doc.  99-27611  Filed  10-21-99;  8:45  am] 
HUJNQ  CODE  •nr-oi-M 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER99-3307-000  and  Ei.9»-70- 
000] 

United  Power,  inc.;  Notice  of  Issuance 
of  Order 

October  19, 1999. 

United  Power,  Inc.  (United  Power)  is 
an  electric  membership  cooperative 
corporation  providing  primarily  retail 
electric  service  in  Colorado  to 
residential,  commercial,  and  industrial 
customers.  On  June  8, 1999,  United 
Power  filed  a  request  for  waiver  of  the 
requirements  of  Order  Nos.  888  and  889. 
United  Power  also  requested  certain 
additional  waivers  and  authorizations. 
In  particular,  United  Power  requested 
that  the  Commission  grant  blanket 
approval  under  18  CFR  part  34  of  all 
future  issuances  of  securities  and 
assumptions  of  liabilities  by  United 
Power.  On  October  13, 1999,  the 
Commission  issued  an  Order  Granting 
Request  For  Waivers  Of  Order  Nos.  888 
and  889,  Addressing  Requests  For  Other 
Waivers  And  Accepting  Agreements  For 
Filing  (Order),  in  the  above-docketed 
proceedings. 

The  Commission's  October  13, 1999 
Order  granted  the  request  for  blanket 
approval  under  Part  34,  subject  to  the 
conditions  found  in  Ordering 
Paragraphs  (D),  (E),  and  (F): 

(D)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assiunptions  of  liabilities  by  United 
Power  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.211  and  385.214. 

(E)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (D)  above,  United  Power  is 
hereby  authorized  to  issue  securities 
and  assume  obligations  and  liabilities  as 
guarantor,  endorser,  surety  or  otherwise 
in  respect  of  any  seciu'ity  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  United 
Power,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

(F)  Until  further  order  of  this 
Commission,  the  full  requirements  of 
Part  45  of  the  Commission's  regulations 
are  hereby  waived  with  respect  to  any 
persoh  now  holding  or  ^ho  tna^  hold  ' 
an  otherwise  proscribed  interlocking 


directorate  involving  United  Power 

*  •  • 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
November  12, 1999. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE. 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at 
http://www.ferc.fed.  us/online/rims.htm 
(call  202-208-2222  for  assistance). 
David  P.  Boergert, 
Secretary. 

[PR  Doc.  99-27641  Filed  10-21-99;  8:45  am] 
BILUNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Reguletory 
Commission 

[Docket  No.  ECOO-9-000,  et  al.] 

UtiliCorp  United  Inc.  and  Allegheny 
Energy,  Inc.,  et  al.;  Electric  Rate  and 
Corporate  Regulation  RHngs 

October  15,  1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  UtiliCorp  United  Inc.  and  Allegheny 
Energy,  Inc. 

(Docket  No.  ECOO-9-OOOl 

Take  notice  that  on  October  8, 1999, 
UtiliCorp  United  Inc.  (UtiliCorp)  and 
Allegheny  Energy,  Inc.,  for  and  on 
behalf  of  Monongahela  Power  Company, 
doing  business  as  Allegheny  Power, 
(Allegheny  Power  or  Mon  Power) 
(togedier.  Applicants),  filed  with  the 
Commission  an  application  pursuant  to 
Section  203  of  the  Federal  Power  Act 
requesting  authority  for  UtiliCorp  to  sell 
and  transfer  the  jiuisdictional  facilities 
of  UtiliCorp's  West  Virginia  Power 
division  to  Allegheny  Power. 
Applicants  request  that  the  Commission 
consider  and  grant  the  application  on  an 
expedited  basis,  issuing  an  order 
approving  the  transaction  by  no  later 
than  December  1, 1999. 

Comment  date:  November  8, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Kansas  Gas  and  Electric  Company 

[Docket  No.  ECOO-IO-OOO] 

Take  notice  that  on  October  8. 1999, 
Kansas  Gas  and  Electric  Company  (KGE) 
submitted  for  filing  an  application 
associated  with  the  sale  of  KGE's  69  kV 
line,  which  starts  at  KGE's  Tioga 
substation  and  ends  at  Plummer  Strert, 
to  the  City  of  Chanute,  Kansas 
(Chailute),  a  mtmicipal  corporation  of 
Kansas. 
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Comment  date:  November  8, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Kern  Front  Cogen,  Inc. 

(Docket  No.  QF86-302-O031 

Take  notice  that  on  October  13, 1999, 
Kem  Front  Cogen,  Inc.,  1000  Louisiana, 
Suite  5800,  Houston,  Texas  77002,  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
recertification  of  a  fecility  as  a 
qualifying  cogeneration  facility 
pursuant  to  Sections  292.207  (b)  and 
(d)(2)  of  the  Commission's  regulations. 
No  determination  has  been  made  that 
the  submittal  constitutes  a  complete 
filing. 

The  Commission  previously  certified 
the  facility  as  a  qualifying  cogeneration 
facility  on  February  7, 1986  in  Docket 
No.  QF86-302-O00.  The  Facility  was 
self-recertified  in  Docket  Nos.  QF86- 
302-001  and  QF86-302-O02. 
Recertification  is  sought  to  reflect  the 
divestiture  of  certain  upstream 
ownership  interests  in  the  facility  and  a 
change  in  status  of  such  owner. 

Comment  date:  November  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Double  "C  Cogen,  Inc. 

[Docket  No.  QF86-44 1-003] 

Take  notice  that  on  October  12, 1999, 
Double  "C"  Cogen,  Inc.,  1000  Louisiana, 
Suite  5800.  Houston.  Texas  77002,  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
recertification  of  a  facility  as  a 
qualifying  cogeneration  facility 
pursuant  to  Sections  292.207(b)  and 
(d)(2)  of  the  Commission's  regulations. 
No  determination  has  been  made  that 
the  submittal  constitutes  a  complete 
filing. 

The  Conmussion  previously  certified 
the  facility  as  a  qualifying  cogeneration 
focilify  on  April  9, 1986  in  Docket  No. 
QF86-441-000.  The  Facility  was  self- 
recertified  in  Docket  Nos.  QF86-^41- 
001  and  QF86-441-002.  Recertification 
is  sought  to  reflect  the  divestiture  of 
certain  upstream  ownership  interests  in 
the  facility  and  a  change  in  status  of 
such  owner. 

Comment  date:  November  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  FortisUS  Energy  Corporation 

[Docket  No.  QF85-51 5-002] 

Take  notice  that  on  October  13, 1999, 
FortisUS  Energy  Corporation,  a'o  Dewey 
Ballantine  LLP,  1301  Avenue  of  the 
Americas.  New  York,  NY,  10019,  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission),  an 


application  for  the  Moose  River  Project 
(the  Facility)  to  be  recertified  as  a 
qualifying  small  power  production 
facilify  pursuant  to  Sections  292.207  (b) 
and  (d)(2)  of  the  Commission's 
regulations.  The  request  for 
recertification  reflects  a  change  in  the 
ownership  of  the  Facility. 

The  Facility  is  a  nm-of-river 
hydroelectric  project  located  in  the 
town  of  Lyonsdale,  Lewis  County,  New 
York. 

Comment  date:  November  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Live  Oak  Cogen,  Inc. 

[Docket  No.  QF87-133-003] 

Take  notice  that  on  October  13, 1999, 
Live  Oak  Cogen,  Inc.,  1000  Louisiana, 
Suite  5800,  Houston,  Texas  77002,  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
recertification  of  its  facility  as  a 
qualifying  cogeneration  facility 
pursuant  to  Sections  292.207  (b)  and 
(d)(2)  of  the  Commission's  regulations. 
No  determination  has  been  made  that 
the  submittal  constitutes  a  complete 
filing. 

The  Commission  previously  certified 
the  facilify  as  a  qualifying  cogeneration 
facilify  on  March  23, 1987  in  Docket  No. 
QF87-133-000.  The  Facilify  was  self- 
recertified  in  Docket  Nos.  QF87-133- 
001  and  QF87-133-002.  Recertification 
is  sought  to  reflect  the  divestiture  of 
certain  upstream  ownership  interests  in 
the  facilify  and  a  change  in  status  of 
such  owner. 

Comment  date:  November  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Ormet  Primary  Aluminum 
Corporation  v.  American  Electric 
Power  Service  Corporation 

[Docket  No.  ELOO-6-OOO] 

Take  notice  that  on  October  13, 1999, 
Ormet  Primary  Aluminum  Corporation 
(Ormet),  tendered  for  filing  a  complaint 
of  Ormet  Primary  Aluminum 
Corporation  against  American  Electric 
Power  Service  Corporation  (AEP) 
alleging  that  AEP's  transmission  rates 
and  revenue  requirements  are  unjust 
and  unreasonable. 

Comment  date:  November  2, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Southern  California  Edison  Company 

[Docket  No.  EROO-70-OOO] 

Take  notice  that  on  October  8, 1999, 
Southern  California  Edison  Company 
(SCE),  tendered  for  filing  a  Service 
Agreement  for  Wholesale  Distribution 
Service  under  SCE's  Wholesale 


Distribution  Access  Tariff,  and  an 
Interconnection  Facilities  Agreement 
between  SCE  and  AES  Placenta,  Inc. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  October  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Ameren  Services  Company. 

[Docket  No,  EROO-71.0001 

Take  notice  that  on  October  8, 1999, 
Ameren  Services  Company  (ASC), 
tendered  for  filing  a  Service  Agreement 
for  Market  Based  Rate  Power  Sales 
between  ASC  and  Illinova  Power 
Marketing,  Inc.  (IPM).  ASC  asserts  that 
the  purpose  of  the  Agreement  is  to 
permit  ASC  to  make  sales  of  capacity 
and  energy  at  market  based  rates  to  IPM 
pursuant  to  ASC's  Market  Based  Rate 
Power  Sales  Tariff  filed  in  Docket  No. 
ER98-3285-000. 

ASC  requests  that  the  Service 
Agreement  be  allowed  to  become 
effective  September  23, 1999,  the  date 
for  said  agreement. 

Comment  date:  October  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Florida  Power  &  Light  Company 

[Docket  No.  ER00-72-O00] 

Take  notice  that  on  October  8, 1999, 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  a  Service  A^ement 
with  NUI  Energy  Brokers,  Inc.,  for 
service  pursuant  to  FPL's  Market  Based 
Rates  Tariff. 

FPL  requests  that  the  Service 
Agreement  be  made  effective  on  October 
5, 1999. 

Comment  date:  October  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Central  Maine  Power  Company 

[Docket  No.  EROO-73-000] 

Take  notice  that  on  October  8, 1999, 
Central  Maine  Power  Company  (CMP), 
tendered  for  filing  an  executed  service 
agreement  for  sale  of  capacity  and/or 
energy  entered  into  with  Public  Service 
Electric  and  Gas  Company.  Service  wUl 
be  provided  piusuant  to  CMP's 
Wholesale  Market  Tariff,  designated  rate 
schedule  CMP-FERC  Electric  Tariff, 
Original  Volume  No.  4. 

Comment  date:  October  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Northeast  Utilities  Service  Company 

[Docket  No.  EROO-74-OOOj 

Take  notice  that  on  October  8, 1999, 
Northeast  Utilities  Service  Company . 


13.  Commoi 

[Docket  No.  I 


Comment 
accordance 
at  the  end  o 

14.  Wiscons 

[Docket  No.  E 
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(NUSCO),  tendered  for  filing  a  Service 
Agreement  to  provide  Network 
Integration  Transmission  Service  to  the 
New  England  Power  Company  under 
the  NU  System  Companies'  Open 
Access  Transmission  Service  Tariff  No. 
9. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  the  New  England 
Power  Company. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  April  1, 
1999. 

Comment  date;  October  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Commonwealth  Edison  Company 

[Docket  No.  EROO-77-000) 

Take  notice  that  on  October  8, 1999, 
Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  a  Service 
Agreement,  establishing  Unicom 
Energy,  Inc.  (UEI),  as  a  customer  under 
the  terms  of  ComEd's  Power  Sales  and 
Reassignment  of  Transmission  Rights 
Tariff  PSRT-1  (PSRT-1  Tariff).  The 
Conamission  has  previously  designated 
the  PSRT-1  Tariff  as  FERC  Electric 
Tariff,  First  Revised  Volume  No.  2. 

ComEd  requests  an  effective  date  of 
September  9,  1999,  and  accordingly 
seeks  waiver  of  the  Commission's  notice 
requirements. 

Copies  of  this  filing  were  served  upon 
UEI. 

Comment  date:  October  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Wisconsin  Electric  Power  Company 

[Docket  No.  EROO-78-000] 

Take  notice  that  on  October  8, 1999, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
a  short-term  firm  Transmission  Service 
Agreement  and  a  non-firm  Transmission 
Service  Agreement  between  itself  and 
Edison  Mission  Marketing  &  Trading, 
Inc.,  CEdison  Mission).  The 
Transmission  Service  Agreements  allow 
Edison  Mission  to  receive  transmission 
services  under  Wisconsin  Energy 
Corporation  Operating  Companies' 
FERC  Electric  Tariff,  Volume  No.  1. 

Wisconsin  Electric  requests  an 
effective  date  coincident  with  its  filing 
and  waiver  of  the  Commission's  notice 
requirements  in  order  to  allow  for 
economic  transactions  as  they  appear. 

Copies  of  the  filing  have  been  served 
on  Edison  Mission,  the  Public  Service 
Commission  of  Wisconsin  and  the 
Michigan  Public  Service  Commission. 

Comment  date:  October  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


15.  Alliant  Energy  Corporate  Services, 
Inc. 

(Docket  No.  EROO-79-OOOl 

Take  notice  that  on  October  8, 1999, 
Alliant  Energy  Corporate  Services,  Inc., 
tendered  for  filing  executed  Service 
Agreements  for  short-term  firm  point-to- 
point  transmission  service  and  non-firm 
point-to-point  transmission  service, 
establishing  Edison  Mission  Marketing 
&  Trading,  Inc.,  as  a  point-to-point 
Transmission  Customer  under  the  terms 
of  the  Alliant  Energy  Corporate 
Services,  Inc.,  transmission  tariff. 

Alliant  Energy  Corporate  Services, 
Inc.  requests  an  effective  date  of 
September  27,  1999.  and  accordingly, 
seeks  waiver  of  the  Commission's  notice 
requirements. 

A  copy  of  this  filing  has  been  served 
upon  the  Illinois  Commerce 
Commission,  the  Minnesota  Public 
Utilities  Conunission,  the  Iowa 
Department  of  Commerce,  and  the 
Public  Service  Commission  of 
Wisconsin. 

Comment  date:  October  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Atlantic  City  Electric  Company 

[Docket  No.  EROO-80-000] 

Take  notice  that  on  October  8, 1999, 
Atlantic  City  Electric  Company  (ACE), 
tendered  for  filing  proposed  tariff  sheets 
for  the  PJM  Interconnection,  LLC's  Open 
Access  Transmission  Tariff  (PJM  Tariff) 
to  accommodate  the  State  of  New 
Jersey's  retail  access  program.  The 
proposed  tariff  sheets  describe  the 
procedures  for  determining  the  peak 
load  contributions  and  hourly  load 
obligations  for  Atlantic's  retail 
customers  located  in  the  Atlantic  zone. 
This  information  is  used  in  the 
determination  of  capacity,  transmission, 
and  hourly  energy  obligations. 

Atlantic  requests  waiver  of  the 
Commission's  notice  of  filing 
requirements  to  allow  these  proposed 
tariff  sheets  to  become  effective 
November  14, 1999,  the  date  that  the 
retail  access  program  commenced  in  the 
State  of  New  Jersey. 

Copies  of  the  filing  have  been  served 
on  all  the  members  of  the  PJM 
Interconnection,  LLC  and  the  New 
Jersey  Board  of  Public  Utilities. 

Comment  date:  October  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Delmarva  Power  and  Light 
Company 

[Docket  No.  EROO-81-OOOl 

Take  notice  that  on  October  8, 1999, 
Delmarva  Power  and  Light  Company 
(Delmarva),  tendered  for  filing  proposed 


tariff  sheets  for  the  PJM  Interconnection, 
LLC's  Open  Access  Transmission  Tariff 
(PJM  Tariff)  to  accommodate  the  State  of 
Delaware's  retail  access  program.  The 
proposed  tariff  sheets  describe  the 
procedures  for  determining  the  peak 
load  contributions  and  hourly  load 
obligations  for  Delmarva's  retail 
customers  located  in  the  Delmarva  zone. 
This  information  is  used  in  the 
determination  of  capacity,  transmission, 
and  hourly  energy  obligations. 

Delmarva  requests  waiver  of  the 
Commission's  notice  of  filing 
requirements  to  allow  these  proposed 
tariff  sheets  to  become  effective  October 
1, 1999,  the  date  that  the  retail  access 
program  commenced  in  the  State  of 
Delaware. 

Copies  of  the  filing  have  been  served 
on  all  the  members  of  the  PJM 
Interconnection,  LLC  and  the  Delaware 
Public  Service  Commission, 

Comment  date:  October  28, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Idaho  Power  Company 

[Docket  No.  EROO-82-OOO) 

Take  notice  that  on  October  8, 1999, 
Idaho  Power  Company  (IPC),  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  a  Service 
Agreement  for  Firm  Point-to-Point 
Transmission  Service  between  Idaho 
Power  Company  and  Seattle  City  Light. 

Comment  date:  October  28. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Commonwealth  Edison  Company 

(Docket  No.  EROO-98-OOOl 

Take  notice  that  on  October  12. 1999, 
Conmionwealth  Edison  Company 
(ComEd)  tendered  for  filing  an 
unexecuted  Service  Agreement, 
establishing  Edison  Mission  Marketing 
&  Trading,  Inc.  (EMMT),  as  a  customer 
imder  the  terms  of  ComEd's  Power  Sales 
and  Reassignment  of  Transmission 
Rights  Tariff  PSRT-1  (PSRT-1  Tariff). 
The  Commission  has  previously 
designated  the  PSRT-1  Tariff  as  FERC 
Electric  Tariff,  First  Revised  Volume  No. 
2. 

ComEd  requests  an  effective  date  of 
September  13, 1999,  and  accordingly 
seeks  waiver  of  the  Commission's  notice 
requirements. 

Copies  of  this  filing  were  served  upon 
EMMT. 

Comment  date:  November  1, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Black  Hills  Corporation 

(Docket  No.  EROO-99-OOOj 

Take  notice  that  on  October  12, 1999, 
Black  Hills  Corporation  (Black  Hills), 
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tendered  for  filing  a  service  agreement 
between  Black  Hills  as  the  power  sales 
provider  and  Municipal  Energy  Agency 
of  Nebraska  as  the  customer.  The  short- 
term  service  agreement  (for  transactions 
of  one  year  or  less)  provides  for  Market- 
Based  Rate  Wholesale  Power  Sales 
imder  Black  Hills'  Market-Based  Rate 
Wholesale  Power  Sales  Tariff,  FERC 
Electric  Tariff,  Original  Voliune  No.  3 
(the  Market-Rate  Tariff)  Black  Hills 
requests  an  effective  date  of  October  8, 
1999. 

Black  Hills  Corporation  states  that 
copies  of  the  filing  have  been  served 
upon  the  affected  customer. 

Comment  date:  November  1, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Idaho  Power  Company 

'  [Docket  No.  EROO-100-000] 

Take  notice  that  on  October  12, 1999, 
Idaho  Power  Company  (IPC),  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  Service 
Agreements  for  Non-Firm  Point-to-Point 
Transmission  Service  and  Firm  Point-to- 
Point  Transmission  Service  between 
Idaho  Power  Company  and  Public 
Service  Company  of  Colorado. 

Comment  date:  November  1, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Allegheny  Energy  Unit  1  and  Unit 
2,LL.C 

(Docket  No.  EROO-lOl-OOO] 

Take  notice  that  on  October  12, 1999, 
Allegheny  Energy  Unit  1  and  Unit  2, 
L.L.C.  (Allegheny),  tendered  for  filing  a 
market  rate  tariff  of  general  applicability 
under  which  it  proposes  to  sell  capacity 
and  energy  to  non-affiliates  at  market- 
based  rates,  and  to  make  such  sales  to 
affiliates  at  rates  capped  by  a  publicly 
available  regional  index  price. 

Allegheny  requests  an  effective  date 
no  later  that  December  1, 1999. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  November  1, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Select  Energy,  Inc.  Northeast 
Utilities  Service  Company 

[Docket  No.  EROO-1 02-000) 

Take  notice  that  on  October  12, 1999, 
Select  Energy,  Inc.  (Select),  tendered  for 
filing  under  Section  205  of  the  Federal 


Power  Act  an  agreement  for  wholesale 
power  supply  and  contract 
administration  services  with  the 
Northeast  Utilities  Service  Company 
(NUSCO)  and  the  Northeast  Utilities 
(NU)  Operating  Companies.  The 
agreement  will  permit  NUSCO  and  the 
NU  Operating  Companies  to  continue  to 
meet  their  obligations  imder  certain 
wholesale  power  supply  contracts. 
Select  and  NUSCO  also  made  a  related 
request  for  waivers  of  the  applicable 
codes  of  conduct. 

Select  requests  an  effective  date  of 
December  11. 1999. 

Select  states  that  copies  of  this  filing 
have  been  sent  to  NUSCO,  the 
Connecticut  Department  of  Public 
Utility  Control,  the  Massachusetts 
Department  of  Telecommunications  and 
Energy  and  the  New  Hampshire  Public 
Utilities  Commission. 

Comment  date:  November  1, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Commonwealth  Edison  Company 

[Docket  No.  EROO-103-OOOl 

Take  notice  that  on  October  12. 1999. 
Commonwealth  Edison  Company 
(ComEd).  tendered  for  filing  two  Non- 
Firm  Transmission  Service  Agreements 
with  Automated  Power  Exchange.  Inc. 
(APX).  and  NewEnergy  Midwest.  L.L.C. 
(NEM),  and  two  Short-Term  Firm 
Transmission  Service  Agreements  with 
Wisconsin  Public  Service  Corporation 
(WPS),  and  Detroit  Edison  (DE)  under 
the  terms  of  ComEd's  Open  Access 
Transmission  Tariff  (OATT). 

ComEd  requests  an  effective  date  of 
October  12, 1999.  and  accordingly, 
seeks  waiver  of  the  Commission's  notice 
requirements. 

Copies  of  this  filing  were  served  on 
APX.  NEM,  WPS,  and  DE. 

Comment  date:  November  1. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Western  Area  Power 
Administration 

[Docket  No.  EL0O-5-O0O] 

Take  notice  that  on  October  8. 1999, 
Western  Area  Power  Administration 
(Western),  tendered  for  filing  a  request 
for  expedited  consideration  of  its 
petition  for  an  order  against  Public 
Service  Company  of  New  Mexico  (PNM) 
under  sections  205  and  206  of  the 
Federal  Power  Act.  Western  alleges  an 
order  to  PNM  is  necessary  to  assure 
continuing  electric  service  to  the  Sandia 
National  Laboratories  and  Kirtland  Air 
Force  Base  under  the  same  terms  and 
conditions  of  an  existing  contract  for 
such  service,  but  which  expires  on 
December  13, 1999.  in  the  event  the 


Commission  cannot  act  before  that  date 
on  Western's  petition  for  a  transmission 
service  order  to  PNM.  If  the  Commission 
issues  such  an  order.  Western  would  be 
able  to  provide  the  service-after 
December  13. 1999. 

Comment  date:  October  28, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  99-27608  Filed  10-21-99;  8:45  am) 
BNXMG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regutotory 
Commission 

[Docket  No.  ER91-195-039.  et  al.] 

Wsstam  Systems  Power  Pool,  •!  aL; 
Electric  Rate  and  Corporate  Regulation 
Rllngs 

October  14, 1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Western  Systems  Power  Pool 

[Docket  No.  ER91-195-039J 

Take  notice  that  on  October  4, 1999, 
the  Western  Systems  Power  Pool 
(WSPP)  filed  certain  information  to 
update  its  April  30, 1997,  quarterly 
filing.  This  data  is  required  by  Ordering 
Paragraph  (D)  of  the  Conunission's  June 
27, 1991  Order  (55  FERC  ^  61,495)  and 
Ordering  Paragraph  (C)  of  the 
Commission's  June  1. 1992  Order  On 
Rehearing  Denying  Request  Not  To 
Submit  Information,  And  Granting  In 
Part  And  Denying  In  Part  Privileged 
Treatment.  Pursuant  to  18  CFR  385.211, 
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3  that  date 

Lnsmission 
lommission 
I  would  be 


WSPP  has  requested  privileged 
treatment  for  some  of  the  information 
filed  consistent  with  the  June  1, 1992 
order. 

Copies  of  WSPP's  informational  filing 
are  on  file  with  the  Commission,  and 
the  non-privileged  portions  are  available 
for  public  inspection  in  the  Public 
Reference  Room,  Room  2A. 

2.  TC  Power  Solutions 

[Docket  No.  ER97-1 11 7-008] 

Take  notice  that  on  October  1, 1999, 
TC  Power  Solutions  filed  its  quarterly 
report  for  the  quarter  ending  June  30, 
1999,  for  information  only. 

3.  South  Jersey  Energy  Company 

(Docket  No.  ER9 7-1 3 9 7-00 7) 

Take  notice  that  on  October  6, 1999, 
South  Jersey  Energy  Company  filed  its 
quarterly  report  for  the  quarter  ending 
September  30, 1999,  for  information 
only. 

4.  Environmental  Resources  Trust,  Inc., 
Tennessee  Power  Company,  Eclipse 
Energy,  Inc.,  Golden  Valley  Power 
Company,  Vitol  Gas  &  Electric  LLC,  and 
Energetix,  Inc. 

[Docket  Nos.  ER98-3233-005,  ER95-581- 
018.  ER94-1 099-022.  ER98-4334-004, 
ER94-155-027,  and  ER97-3556-O09) 

Take  notice  that  on  October  7, 1999, 
the  above-mentioned  prawer  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only. 

5.  Navitas,  Inc.,  Energy  Clearinghouse 
Corporation,  Vanpower,  Inc.,  and 
Granger  Energy,  L.L.C. 

[Docket  No.  ER99-2537-O01,  ER98-2020- 

005.  ER96-552-015,  and  ER97-4240-005] 
Take  notice  that  on  October  5, 1999, 

the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only. 

6.  Baltimore  Gas  and  Electric  Company 

[Docket  No.  EROO-3  7-000) 

Take  notice  that  on  October  5, 1999, 
Baltimore  Gas  and  Electric  Company 
filed  its  quarterly  report  for  the  quarter 
ending  September  30, 1999. 

Comment  date:  October  25, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Boralex  Stratton  Energy,  Inc. 

[Docket  No.  EROO-59-000] 

Take  notice  that  on  October  7, 1999, 
Boralex  Stratton  Energy,  Inc.  filed  its 
quarterly  report  for  the  quarter  ending 
September  30, 1999. 

Comment  date:  October  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


8.  Otter  Tail  Power  Company  Tenaska 
Georgia  Partners,  L.P. 

[Docket  No.  EROO-75-000  and  EROO-76-OOOl 
Take  notice  that  on  October  8, 1999, 

the  above-mentioned  affiliated  power 

producers  and/or  public  utilities  filed 

their  quarterly  reports  for  the  quarter 

ending  September  30,  1999. 

Comment  date:  October  28,  1999,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

9.  Lone  Star  Steel  Sales  Company 

[Docket  No.  EROO-90-OOOj 

Take  notice  that  on  October  12, 1999. 
Lone  Star  Steel  Sales  Company  filed  its 
quarterly  report  for  the  quarter  ending 
September  30, 1999. 

Comment  date:  November  1, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Energy  Transfer  Group,  LLC, 
Sunoco  Power  Marketing  L.L.C.,  Nordic 
Electric,  L.L.C.,  Eagle  Gas  Marketing 
Company,  Con  Edison  Solutions,  Inc, 
Con  Edison  Energy,  Inc.,  and  CHI 
Power  Marketing,  Inc. 

[Docket  No.  ER96-280-015,  ER97-870-011, 
ER96-127r^)09.  ER96-1 503-01 4.  ER997- 
705-010.  ER98-2491-005.  and  ER96-2640- 
012] 

Take  notice  that  on  October  8, 1999, 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only. 

11.  Power  Exchange  Corporation,  Nicor 
Energy  Managemeiit  Services  Company, 
Panda  Guadalupe  Power  Marketing, 
LLC,  Tosco  Power,  Inc.,  Kaztex  Energy 
Ventures,  Inc.,  Aurora  Power 
Resources,  Prairie  Winds  Energy,  NAP 
Trading  and  Marketing,  Inc.,  Wilson 
Power  &  Gas  Smart,  Inc.,  and  Alliance 
Energy  Services  Partnership 

[Docket  No.  ER95-72-O20,  ER97-1816-O09, 
ER98-3901-001,  ER9&-2635-01 1 .  ER95- 
295-020,  ER9B-573-003,  ER95-1 234-014. 
ER95-1278-012,  ER95-751-O20,  and  ER99- 
1945-002] 

Take  notice  that  on  October  4, 1999, 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214].  All  such  motions  or 
protests  should  be  filed  on  or  before  the 


comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  ps^ty 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  99-27609  Filed  10-21-99;  8:45  am] 
BUJJNG  COOe  e717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Rling  With  the  Commission  and 
Soliciting  Additional  Study  Requests 

October  18.  1999. 

a.  Type  of  Application:  New  Minor 
License. 

b.  Project  No.:  P-2694-002. 

c.  Date  filed:  September  27, 1999. 

d.  Applicant:  Nantahala  Power  and 
Ught. 

e.  Name  of  Project:  Queens  Creek 
Hydroelectric  Project. 

f.  Location:  On  Queens  Creek,  near 
the  town  of  Topton,  in  Macon  Coxmty, 
North  Carolina.  The  project  would  not 
utilize  federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a}-825(r). 

h.  Applicant  Contact:  Thomas  D. 
Smitherman,  Vice  President: 
Production,  Transmission,  and 
Distribution,  301  NP&L  Loop  Road, 
Franklin,  NC  28734.  (828)  369-4514. 

i.  FERC  Contact:  Kevin  Whalen  (202) 
219-2790,  kevin.whalen@ferc.fed.us 

j.  Deadline  for  filing  additional  study 
requests:  November  26,  1999. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  dociunents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Conunission 
relating  to  the  merits  of  an  issue  that 
may  affsct  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 
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k.  Status  of  environmental  analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  Description  of  the  Project:  The 
project  consists  of  the  following  existing 
liadlities:  (1)  a  78-foot-high,  382-foot- 
long  earth-faced  rock  fill  dam;  (2)  a  4- 
fbot-wide  by  4-foot-high  horizontal 
intake  structure,  having  a  trashrack  with 
1.0-inch  clear  bar  spacing;  (3)  a  6,250- 
foot-long  steel  penstock  leading  to  a 
concrete  and  steel  powerhouse 
containing  a  single  generating  unit, 
having  an  installed  capacity  of  1 ,440 
kW;  (4)  a  37-acre  impoundment  that 
extendis  approximately  0.7  miles 
upstream;  and  (5)  appurtenant  facilities. 
The  applicant  estimates  the  total 
average  annual  generation  would  be 
approximately  5,000  MWh. 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A.  Washington,  DC  20246,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h. 
above. 

n.  With  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  as  required  by 
§  106,  National  Historic  Preservation 
Act,  and  the  regulations  of  the  Advisory 
Council  on  Historic  Preservation,  36 
CFR  800.4. 

o.  Pursuant  to  Section  4.32(b)(7)  of  18 
CFR  of  the  Commission's  regulations  if 
any  resource  agency,  Indian  Tribe,  or 
person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
application  on  its  merits,  the  resource 
agency,  Indian  Tribe,  or  person  must  file 
a  request  for  a  study  with  the 
Commission  not  later  than  60  days  from 
the  filing  date  and  serve  a  copy  of  the 
request  on  the  applicant. 
David  P.  Bowgera, 
Secretary. 

[FR  Doc.  99-27614  Filed  10-21-99;  8:45  am] 
MLUNQ  CODE  a717-»Mi 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Intent  To  Hie  an  Application 
for  a  SutMequent  License 

October  18. 1999. 

a.  Type  of  Filing:  Notice  of  Intent  to 
File  Aji  Application  of  a  Subsequent 
License. 

b.  ftT]7«:fAfo.:7725. 

c.  Date  Filed:  September  30, 1999. 

d.  Submitted  By:  Barton  Village,  Inc- 
current  licensee. 

e.  Name  of  Project:  Barton  Village 
Hydroelectric  Project. 

f.  Location:  On  the  Clyde  River  near 
the  City  of  Newport,  in  Orleans  County, 
Vermont. 

g.  Filed  Pursuant  to:  Section  IS  of  the 
Federal  Powot  Act. 

h.  Licensee  Contact:  Robert  Arnold, 
Barton  Village,  Inc.,  P.O.  Box  519, 
Barton,  VT  05822,  (802)  525-4747. 

i.  FERC  Contact:  Tom  Dean, 
thomas.deandferc.fed.us,  (202)  219- 
2778. 

j.  Effective  date  of  current  license: 
October  1, 1954. 

k.  Expiration  date  of  current  license: 
September  30,  2004. 

L  Description  of  the  Project:  The 
project  consists  of  thck  following  existing 
fecilities:  (1)  a  70-foot-long,  24-foot-high 
gravity  dam;  (2)  1.3-fbot-high  wooden 
flashboards  extending  57  fieiet  across  a 
concrete  spillway;  (3)  a  187-acre 
reservoir  at  an  elevation  of  1,140.7  feet 
msl;  (4)  a  365-foot-long,  7-foot-diameter 
penstock;  (5)  two  100-foot-long,  5.5  and 
5.8-feet-diameter  penstocks  leading  to; 
(6)  a  powerhouse  containing  two 
generating  imits  with  a  total  installed 
capacity  of  1,400  kW;  (7)  two  tailraces; 
and  (8)  other  appurtenances. 

m.  Each  application  for  a  subsequent 
license  and  any  competing  license 
applications  must  be  filed  with  the 
Commission  at  least  24  months  prior  to 
the  expiration  of  the  existing  license. 
All  applications  for  license  for  this 
project  must  be  filed  by  September  30, 
2002. 

David  P.  Boergera, 
Secretary. 
JFR  Doc.  99-27615  Filed  10-21-99;  8:45  am) 

BILLING  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Rlbig  and  Soliciting  Motions  To 
Intervene  and  Protests 

October  18, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-11812-200. 

c.  Date  pled:  September  2, 1999. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Pueblo  Dam  Hydro 
Project. 

f.  Location:  At  the  existing  U.S. 
Bureau  of  Reclamation's  Pueblo  Dam 
and  Reservoir  on  the  Arkansas  River, 
near  the  Town  of  Pueblo,  County, 
Colorado. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact:  Mr.  Ronald  S. 
Feltenbeger,  Universal  Electric  Power 
Corp.,  1145  Highbtook  Street,  Akron, 
Ohio  44301,  (330)  535-7115. 

i.  FERC  Contact;  Ed  Lee  (202)  219- 
2809  or  E-mail  address  at 
Ed.Lee9FERC.fed.us. 

j.  Deadline  for  filing  motions  to 
intervene  and  protest:  60  days  from  the 
issuance  date  of  this  notice. 

All  docimients  (original  and  eight 
copies)  shoidd  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervene  or  files 
comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  docxunent 
on  that  resource  agency. 

k.  This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  Description  of  Project:  The  proposed 
project  would  utilize  the  existing  U.S. 
Bureau  of  Reclamation's  Pueblo  Dam 
and  Reservoir,  and  would  consist  of  the 
following  facilities:  (1)  four  new  steel 
penstocks,  each  about  50-foot-long  and 
8-foot-in-diameter;  (2)  a  new 
powerhouse  to  be  constructed  on  the 
downstream  side  of  the  dam  having  an 
installed  capacity  of  3,000  kilowatts;  (3) 


a  new  .25- 
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rvenors 


a  new  .25-mile-long,  14.7-kilovolt 
transmission  line;  and  (4)  appurtenant 
facilities.  The  proposed  average  annual 
generation  is  estimated  to  be  18.4 
gigawatthours.  The  cost  of  the  studies 
under  the  permit  will  not  exceed 
$1,000,000. 

m.  Available  Locations  of 
Application:  A  copy  of  the  application 
is  available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  and  Files  Maintenance 
Branch,  located  at  888  First  Street,  NE, 
Room  2-A,  Washington,  DC  20426,  or 
by  calling  (202)  219-1371.  A  copy  is 
also  available  for  inspection  and 
reproduction  at  Universal  Electric 
Power  Corp.,  Mr.  Ronald  S. 
Feltenberger,  1145  Highbrook  Street, 
Akron,  Ohio  44301,  (330)  535-7115.  A 
copy  of  the  application  may  also  be 
viewed  or  printed  by  accessing  the 
Commission's  website  on  the  Internet  at 
http://wrvkrw.ferc.fed.us/online/rims.htm 
or  call  (202)  208-2222  for  assistance. 

n.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Preliminary  Permit — Anyone  desiring 
to  file  a  competing  application  for 
preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFTl  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  appUcation.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 


filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  or  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  tide 
"COMMENTS".  "NO^nCE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION". 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particxilar 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  nimiber  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Ptoject  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agency  Comments — Federal,  state, 
and  local  ^encies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obt£uned  by  agencies  directly  fi'om  the 
Applicant.  If  an  agency  does  not  file 


comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
David  P.  Boergers, 
Secretary. 
[PR  Doc.  99-27616  Filed  10-21-99;  8:45  am) 

BHJJNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  K/lotiona  To 
Intervene  and  Proteata 

October  18, 1999. 

Take  notice  that  the  following 
hydroelectric  appUcation  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.  .P-l  1820-000. 

c.  Date  filed:  September  27,  1999. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Clark  Canyon  Dam 
Hydro  Project. 

f.  Location:  At  the  existing  U.S. 
Bureau  of  Reclamation's  Clark  Canyon 
Dam  and  Reservoir  on  the  Beaverhead 
River,  near  the  Town  of  Dillon, 
Beaverhead  Coimty,  Montana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Ronald  S. 
Feltenberger,  Universal  Electric  Power 
Corp.,  1145  Highbrook  Street,  Akron. 
Ohio  44301,  (330)  535-7115. 

i.  FERC  Contact:  Ed  Lee  (202)  219- 
2809  or  E-mail  address  at 
Ed.Lee®FERC.fed.us. 

j.  Deadline  for  filing  moVons  to 
intervene  and  protect:  60  days  from  the 
issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  docimients  with  the  Commission 
to  serve  a  copy  of  that  docimient  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  This  application  is  not  ready  for 
environmental  analysis  at  this  time. 
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1.  Description  of  Project:  The  proposed 
project  would  utilize  the  existing  U.S. 
Bureau  of  Reclamation's  Clark  Canyon 
Dam  and  Reservoir,  and  would  consist 
of  the  following  facilities:  (1)  two  new 
steel  penstocks,  each  about  300-foot- 
long  and  8-foot-in-diameter  (2)  a  new 
powerhouse  to  be  constructed  on  the 
downstream  side  of  the  dam  having  an 
installed  capacity  of  3.000  kilowatts;  (3) 
a  new  lO-mile-long,  14.7-kilovolt 
transmission  line;  and  (4)  appurtenant 
facilities.  The  proposed  average  annual 
generation  is  estimated  to  be  18 
gigawatthours.  The  cost  of  the  students 
under  the  permit  will  not  exceed 
$1,250,000. 

m.  Available  Locations  of 
Application:  A  copy  of  the  application 
is  available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  and  Files  Maintenance 
Branch,  located  at  888  First  Street,  N.E., 
Room  2-A,  Washington,  DC  20426,  or 
by  calling  (202)  219-1371.  A  copy  is 
also  available  for  inspection  and 
reproduction  at  Universal  Electric 
Power  Corp.,  Mr.  Ronald  S. 
Feltenberger.  1145  Highbrook  Street, 
Akron.  Ohio  44301,  (330)  535-7115.  A 
copy  of  the  application  may  also  be 
viewed  or  printed  by  accessing  the 
Commission's  website  on  the  Internet  at 
http://www.ferc.fed.us/online/rims.htm 
or  call  (202)  208-2222  for  assistance. 

n.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Preliminary  Permit — ^Anyone  desiring 
to  file  a  competing  application  for 
preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
me  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  conunent  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 


comment  date  for  the  particular 

application.  A  competing  license   

application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  nimiber  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

Comments,  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Docimients — Any  filings  must  bear  in 

all  capital  letters  the  title  

"COMMENTS".  NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCA'HON". 
"COMPETING  APPUCATION". 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regidations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Conmiission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Ptoject  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 


or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  any  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  99-27619  Filed  10-21-99;  8:45  ami 
BILUNG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6462-5] 

Assistance  for  Local  Governments 
That  Wish  To  Design  and  Implement 
Voluntary  Environmental  Management 
Systems  (EMS) 

agency:  Enviroimiental  Protection 

Agency. 

ACTION:  Notice;  annoimcement  of  a 

program  to  assist  local  governments  that 

wish  to  volimtarily  develop  and 

implement  enviroimiental  management 

systems;  request  for  applications. 

summary:  The  Enviroimiental  Protection 
Agency  (EPA)  announces  its  intention  to 
assist  up  to  nine  local  government 
entities  that  wish  to  design  and 
implement  environmental  management 
systems.  Assistance,  in  the  form  of 
training  and  other  technical  assistance, 
would  be  provided  through  a  consulting 
organization  funded  by  EPA.  No  direct 
financial  assistance  to  participatiiig 
local  governments  would  be  provided. 
Working  with  EPA,  participants  would 
be  asked  to  develop  EMSs,  using  the 
elements  of  the  ISO  14001  International 
EMS  Standard  as  a  baseline  over  a  two 
year  period.  This  program  is  based  on 
EPA's  existing  policy  to  promote  greater 
volimtary  adoption  of  EMSs,  especially 
with  public  sector  organizations.  EPA 
believes  EMSs  can  help  all  types  of 
organizations  improve  their  overall 
environmental  performance,  prevent 
pollution,  and  improve  regulatory 
compliance. 

This  project  is  being  jointly  sponsored 
by  several  EPA  offices  including  the 
Office  of  Water,  Office  of  Compliance, 
Office  of  Solid  Waste,  and  Office  of  Air 
and  Radiatioif . 


FORFURTHI 
James  Hon 
SUPPLEMEf 


as  a  matter 
and  encoui 
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DATES:  Letters  of  Application  from 
interested  otganizations  should  be 
submitted  no  later  than  December  16, 
1999. 

ADDRESSES:  Letters  of  application 
should  be  submitted  to  James  Home, 
U.S.  Environmental  Protection  Agency, 
Office  of  Wastewater  Management,  401 
M  Street,  SW.,  Washington.  DC  20460, 
Mail  Code:  4201,  (202)  260-5802. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Home  at  (202)  260-5802. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Around  the  world,  the  voluntary  use 
of  environmental  management  systems 
(EMS)  is  increasing  as  organizations 
seek  to  integrate  environmental 
considerations  into  their  day-to-day 
operations,  improve  their  overall 
environmental  performance  and 
compliance,  and  demonstrate  this 
performance  to  outsiders,  including 
regulatory  agencies.  An  EMS  consists  of 
a  series  of  standard  procedures  and 
practices  that  organizations  put  in  place 
to  manage  their  environmental 
obligations.  EMSs  do  not  impose  new 
technical  requirements,  nor  are  they  a 
substitute  for  existing  regulatory 
standards.  However,  an  EMS  provides  a 
framework  for  an  organization  to  more 
effectively  manage  its  environmental 
obligations  and,  hopefully,  improve  its 
environmental  performance  over  time. 
By  more  effectively  managing  these 
obligations,  organizations  can  also 
operate  more  efficiently  and  reduce 
costs. 

EPA  has  recently  published  a  report 
entitled  Aiming  for  Excellence-Actions 
to  Encourage  Stewardship  and 
Accelerate  Environmental  Progress. 
Action  2  of  this  report  makes  clear  that, 
as  a  matter  of  policy,  EPA  will  promote 
and  encourage  the  use  of  environmental 
management  systems  that  help  improve 
compliance,  pollution  prevention,  and 
other  measures  of  environmental 
performance.  This  project,  along  with  a 
similar  project  that  is  now  completed, 
reflects  the  growing  awareness  and 
support  within  EPA  for  volxmtary 
adoption  of  EMSs. 

While  the  adoption  of  EMSs, 
especially  those  based  on  the  ISO  14001 
International  Volimtary  Standard,  has 
occurred  mainly  in  the  private  sector, 
there  is  growing  evidence  that  EMSs  are 
entirely  applicable  to  operations 
managed  by  local  governments.  The 
U.S.  EPA  has  been  strategically 
promoting  the  use  of  EMSs  in  a  variety 
of  venues,  including  with  mimidpal 
and  coimty  governments.  The  Agency  is 
just  now  completing  a  two  year  . 
demonstration  program  wiUi  nine  local 


government  agencies  designed  to  assist 
these  entities  put  EMSs  in  place,  using 
the  ISO  14001  standard  as  a  baseline. 
Participants  have  realized  a  variety  of 
benefits  as  a  result  of  their  participation 
including,  but  not  limited  to  (1)  better 
understanding  of  the  root  causes  of 
noncompliance,  (2)  increased  employee 
awareness  of  environmental  issues,  (3) 
lower  costs  through  reduced  energy  use, 
and  (4)  better  employee  morale.  More 
information  about  this  project  can  be 
found  at  http://www.getf.org/muni.htm 

U.S.  EPA,  in  partnership  with  other 
stakeholders,  is  interested  in  further 
promoting  the  use  of  EMSs  in  the  public 
sector  building  upon  the  successes  of 
our  initial  program  as  described  above. 
Accordingly,  tiie  Agency  plans  to 
sponsor  another  two-year  demonstration 
project,  scheduled  to  begin  in  early 
2000,  with  up  to  nine  participating  local 
govenmients.  EPA  wishes  to  support  a 
diverse  set  of  local  government  entities 
in  terms  of  the  type  of  operation,  size  of 
organization,  and  geographic 
distribution  aroimd  the  country.  EPA 
also  believes  an  EMS  can  provide 
significant  benefits  to  small 
organizations.  Accordingly,  we 
encourage  small  local  governments  to 
apply  to  participate  in  this  program. 

Participants  in  this  program  would  be 
asked  to: 

(1)  Communicate  and  work  with  local 
stakeholders  as  they  develop  the  EMS; 

(2)  Adopt  meaningful  performance 
objectives  for  their  EMS  that  address 
pollution  prevention,  compliance,  and 
unregulated  environmental  impacts; 

(3)  Ensure  that  their  EMS  contained 
adequate  procedures  for  assuring 
compliance  with  all  applicable 
regulations;  and 

(4)  Share  information  about  their  EMS 
as  it  is  developed  and  other  relevant 
information  (implementation  costs, 
benefits,  lessons  learned,  barriers  to 
implementation,  etc.) 

On-site  and  group  training  would  be 
provided  by  the  consulting  organization 
retained  by  EPA  throughout  the  project. 
This  training  and  technical  assistance 
would  help  participants  to: 

— ^Develop  an  environmental 

management  system  suited  to  their 

particular  needs; 
— Implement  the  system  and  track  its 

performtmce  over  time;  and 
— Communicate  effectively  and  reach 

out  to  local  stakeholders  and  others 

about  their  EMS 

Participants  would  attend  periodic 
workshops  to  receive  more  in-depth 
training  and  share  information  with 
other  participants. 


n.  Guidelines  for  Participation 

Organizations  wishing  to  be 
considered  for  participation  in  this 
project  need  to: 

1.  Submit  a  letter  of  application  to  the 
person  at  the  address  listed  above  by 
December  16, 1999. 

2.  This  letter  should  be  signed  by  a 
top  management  representative  from  the 
organization  and  contain  the  following 
information: 

— ^A  brief  description  of  the  organization 
and  its  responsibilities 

— The  name  of  a  top  management 
representative  and  the  person  who 
will  be  given  the  responsibility  and 
authority  within  the  organization  for 
leading  the  work  to  develop  the  EMS. 
This  person  should  be  available  to 
travel  and  participate  in  up  to  four 
workshops  with  other  participants 
over  the  life  of  the  project.  These 
workshops  will  be  held 
approximately  every  six  months 

— A  willingness  to  form  a  core  team  of 
other  employees  that  will  work  with 
this  person  and  an  assurance  that  the 
core  team's  efforts  will  be  fully 
supported  throughout  the  project  by 
top  management.  EPA  and  its 
consultant  will  be  available  to  assist 
participants  as  they  form  these  core 
teams. 

— A  preliminary,  non-binding 

indication  of  the  operation{s)  within 
the  organization  that  will  be 
developing  the  EMS  (i.e.  public 
works,  transit  operations,  etc.).  A  final 
determination  of  these  operations  can 
occur  once  the  organization  is 
accepted,  based  on  further 
discussions  with  EPA. 

— ^A  description  of  the  reasons  why  the 
organization  wishes  to  participate  and 
some  of  the  benefits  it  hopes  to  realize 
frtjm  adopting  an  EMS. 

— Assurance  of  top  management's 
commitment  to  fully  support  the  core 
team  throughout  the  life  of  the 
project.  Top  management  support, 
visibility,  and  leadership  are  essential 
to  the  development  of  a  successful 
and  sustaining  EMS. 

Once  all  applications  are  received, 
EPA  and  its  consultant  will  conduct 
follow-up  interviews  with  the 
applicants  to  discuss  in  more  detail  the 
information  contained  in  the  letter  of 
application  and  any  other  issues  needed 
to  make  a  final  decision  on  which 
organizations  to  select.  EPA  hopes  to 
have  this  selection  process  completed 
by  no  later  than  Febmary  15,  2000. 

Note:  Applicants  will  need  to  have  access 
to  the  Internet. 
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Dated;  October  14, 1999. 
Michael  B.  Cook. 

Director.  Office  of  Wastewater  Management. 
(FR  Doc.  99-27677  Filed  10-21-99;  8:45  am) 

BHXMG  CODE  6SaO-6(MI 


FEDERAL  DEPOSIT  rNSURANCE 
CORPORATION 

RMCiMion  of  Policy  Statement 
Regarding  Independent  External 
Auditing  Programs  of  State 
Nonmember  Banks,  and  Adoption  of 
the  Interagenqr  Policy  Statement  on 
External  Auditing  Programs  of  Baniw 
and  Savinga  Associations 

AQENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC  or  Corporation). 
ACTION:  Rescission  of  a  Policy  Statement 
and  Adoption  of  an  Interagency  Policy 
Statement 

summary:  In  an  effort  to  provide 
consistent  guidance  for  banks  and 
savings  associations  regardless  of  their 
primary  federal  supervisor,  the  FDIC  is 
rescinding  its  Statement  of  Policy 
Regarding  Independent  External 
Auditing  Programs  of  State  Nonmember 
Banks  (Current  Policy  Statement)  and 
concurrently  adopting  the  Interagency 
Policy  Statement  on  External  Auditing 
Programs  of  Banks  and  Savings 
Associations  (Interagency  Policy 
Statement).  Both  policy  statements 
encoiurage  institutions  to  adopt  an 
annual  external  auditing  program, 
preferably  an  audit  by  an  independent 
public  accountant,  and  to  establish  an 
audit  committee  composed  entirely  of 
outside  directors,  where  practicable.  In 
addition,  the  Interagency  Policy 
Statement  includes  two  alternatives  to 
an  audit  by  an  independent  public 
accountant  for  institutions  not  subject  to 
the  audit  requirement  in  section  36  of 
the  Federal  Deposit  Insurance  Act  (FDI 
Act).  The  alternatives  consist  of  (1)  An 
attestation  report  on  internal  control 
over  specified  schedules  of  the 
institution's  regulatory  repcHls  or  (2)  A 
report  on  the  institution's  balance  sheet. 
Both  must  be  performed  by  an 
independent  public  accountant. 

The  Interagency  Policy  Statement  also 
includes  guidance  regarding  the 
responsibilities  of  boards  of  directors, 
audit  committees,  and  senior 
management  with  respect  to  external 
auditing  programs;  the  attributes  and 
types  of  external  auditing  programs;  ^d 
^e  review  of  external  auditing  programs 
by  examiners. 

DATES:  The  Current  Policy  Statement  is 
rescinded  and  the  Interagency  Policy 
Statement  is  effective  for  fiscal  years 
beginning  on  or  after  January  1.  2000. 


FOR  FURTHER  INFORMATION  CONTACT: 
Doris  L.  Marsh,  Examination  Specialist, 
Division  of  Supervision,  (202)  898- 
8905,  or  A.  Ann  Johnson,  Counsel,  Legal 
Division.  (202)  898-3573,  FDIC,  550 
17th  Street.  NW,  Washington,  DC  20429. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  FDIC  first  adopted  guidance  on 
external  auditing  programs  in  its  Policy 
Statement  Regarding  Independent 
External  Auditing  Programs  of  State 
Nonmember  Banks  in  1988  (53  FR 
47871,  November  28, 1988).  In  1996,  the 
FDIC  reviewed  the  Current  Policy 
Statement  pursuant  to  section  303(a)  of 
the  Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994 
and  adopted  several  amendments  to 
eliminate  inconsistencies  and  outdated 
requirements  (61  FR  32438,  June  24, 
1996). 

The  Federal  Financial  Institutions 
Examination  Coimcil  (FFIEC),  on  behalf 
of  the  Board  of  Governors  of  the  Federal 
Reserve  System  (FRB),  the  Federal 
Deposit  Insurance  Corporation  (FDIC), 
the  Office  of  the  Comptroller  of  the 
Currency  (OCC).  and  the  Office  of  Thrift 
Supervision  (OTS),  collectively  referred 
to  as  the  "banking  agencies"  or  the 
"agencies,"  have  each  provided 
guidance  on  external  audits  to  their 
supervised  institutions,  but  a  uniform 
policy  did  not  exist.  Under  the  auspices 
of  the  FFIEC,  the  agencies  sought  public 
comment  on  a  proposed  policy 
statement  on  External  Auditing 
Programs  of  Banks  and  Savings 
Associations  in  February  1998  (63  FR 
7796,  February  17, 1998).  The  FFIEC 
received  approximately  120  letters 
commenting  on  the  proposed  policy 
statement,  and  it  revised  the  policy 
statement  after  considering  the 
comments.  On  August  19, 1999,  the 
FFIEC  approved  the  Interagency  Policy 
Statement  on  External  Auditing 
Programs  of  Banks  and  Savings 
Associations  (Policy  Statement)  (64  FR 
52319,  September  28,  1999)  and 
recommended  that  the  banking  agencies 
adopt  it.  ■ 

n.  Rescission  of  the  Current  Policy 
Statement  and  Adoption  of  the 
Interagency  Policy  Statement 

In  order  to  minimize  burden  on 
institutions  and  holding  companies  and 
in  the  spirit  of  section  303  of  the  Riegle 
Community  Development  and 
Regidatory  Improvement  Act  of  1994, 
the  banking  agencies  seek  to  provide 
consistent  and  uniform  guidance  for 


'  The  National  Credit  Union  Administration 
(NCUA),  also  a  member  of  the  FFIEC.  is  not 
adopting  the  policy. 


supervised  institutions.  The  banking 
agencies  believe  that  an  independent 
external  audit  provides  reasonable 
assurance  that  an  institution's  financial 
statements  are  prepared  in  accordance 
with  generally  accepted  accounting 
principles  (GAAP).  Accordingly,  the 
banking  agencies  recommend  that  every 
institution  have  an  external  auditing 
program. 

To  provide  explirft  guidance  to 
institutions  regarding  these  programs, 
the  FFIEC  approved  a  uniform 
Interagency  Policy  Statement  on  August 
19, 1999.  The  FFIEC  recommended  to 
the  banking  agencies  that  they 
individually  adopt  the  policy.  Thus,  the 
FDIC  must  replace  its  Ciurent  Policy 
Statement  with  the  Interagency  Policy 
Statement  in  order  to  achieve 
uniformity  in  this  area. 

m.  Comparison  of  the  Current  and 
Interagency  Policy  Statements 

For  the  most  part,  both  the  Current 
Policy  Statement  and  the  Interagency 
Policy  Statement  provide  similar 
guidance.  Both  encourage  each 
institution  to  have  an  annual  audit  of  its 
financial  statements  performed  by  an 
independent  public  accountant.  The 
Interagency  Policy  Statement  also 
describes  two  alternatives  to  an  audit 
that  an  institution  may  elect  to  have 
performed  annually  in  order  to  have  an 
acceptable  external  auditing  program. 
These  alternatives,  which  must  be 
performed  by  an  independent  public 
accoimtant,  are  an  attestation  on 
internal  control  over  financial  reporting 
on  certain  schedules  of  the  Reports  of 
Condition  and  Income  (Call  Report)  and 
an  audit  of  the  institution's  balance 
sheet.  The  Interagency  Policy  Statement 
further  indicates  that  for  a  smaller 
institution  with  less  complex 
operations,  the  attestation  on  internal 
control  may  be  less  costiy  than  an  audit 
of  its  financial  statements  or  its  balance 
sheet  and  provide  more  useful 
information  to  management.  Neither 
policy  precludes  the  use  of  agreed-upon 
procedures/state-required  examinations 
as  an  external  auditing  program. 

Both  policy  statements  include 
sections  discussing  their  applicability  to 
institutions  that  are  part  of  a  holding 
company,  newly  chartered  institutions, 
and  institutions  presenting  supervisory 
concern.  In  addition,  both  policies 
recommend  that  each  institution  have 
an  audit  committee  consisting  entirely 
of  outside  directors,  unless 
impracticable. 

Banks  and  savings  associations 
(institutions)  with  $500  million  or  more 
in  total  assets  must  have  an  annual 
audit  performed  by  an  independent 
public  accountant  under  section  36  of 
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the  Federal  Deposit  Insurance  Act  (FDI 
Act),  as  implemented  by  12  CFR  part 
363.  Thus,  both  policy  statements  are 
directed  toward  institutions  below  that 
threshold  that  are  not  otherwise  subject 
to  audit  requirements. 

The  two  policies  differ  in  the  extent 
of  guidance  provided  rather  than  the 
content  of  the  guidance.  Accordingly, 
the  Interagency  Policy  Statement 
includes  some  guidance  regarding 
independent  external  auditing  programs 


that  is  lacking  in  the  Current  Policy 
Statement.  For  example,  it  discusses  the 
responsibilities  of  boards  of  directors, 
audit  committees,  and  senior 
management  in  more  detail  than  the 
Current  Policy  Statement.  It  also 
describes  the  attributes  and  types  of 
external  auditing  programs  available 
and  includes  a  short  description  of  each. 
Guidance  on  what  examiners  will  be 
evaluating  in  their  review  of  external 
auditing  programs  is  also  included  in 

Paragraph  Conversion  Table 


the  Interagency  Policy  Statement.  This 
policy  statement  also  recommends  that 
examiners  have  access  to  the  auditor's 
workpapers  concerning  the  auditing 
engagement. 

The  following  table  shows  the  mmiber 
and  section  title  of  each  of  the 
paragraphs  in  the  Current  Policy 
Statement  and  the  section  title  of  the 
corresponding  provision  in  the 
Interagency  Policy  Statement: 


Current  policy 
paragaraph  No. 

Cun'ent  policy  statement:  section  title 

Interagency  policy  statement:  section  title 

1-3  ..; , 

Introduction 

4 

State  Nonmember  Banks  Not  Subject  to  Part  363 

Introduction. 

Overview  of  tfie  External  Auditing  Program  Audit  Committee. 

Examiner  Guidance  Review  of  the  External  Auditing  Pro- 
gram. 

Extemai  Auditing  Programs  Types  of  External  Auditing  Pro- 
grams. 

External  Auditing  Programs  Other  Considerations— Timing. 

Extemai  Auditing  Programs  Extemai  Auditing  Programs. 

Special  Situations  Newly  Insured  Institutions. 

Examiner  Guidance  Access  to  Reports. 

Special  Situations  Holding  Company  Subsidiaries. 

Special  Situations  Institutions  Presenting  Supervisory  Con- 
cems. 

Appendix  A — Definitions. 

5  

6 

7 

Audit  by  an  Independent  Public  Accountsuit  ...„.;„.«> 

8 

9-10 

11  

Alternatives  to  a  Financial  Statement  Audit 

Newly  Insured  Banks  

12-13  

14  

Notification  and  Submission  of  Reports 

Holding  Company  Subsidiaries 

15  

Troubled  Banks 

Appendix  A  

Definitions „ 

The  Interagency  Policy  Statement 
instructs  institutions  to  provide  copies 
of  reports  pertaining  to  the  extemai 
auditing  program,  including  any 
management  letters,  to  the  agencies  and 
any  state  authority  in  accordance  with 
their  appropriate  supervisory  office's 
guidance.  "The  FDIC  requests  that  each 
state  nonmember  bank  furnish  a  copy  of 
any  reports  by  the  independent  public 
accountant  pertaining  to  the  bail's 
extemai  auditing  program  (regardless  of 
the  scope]  to  the  appropriate  FDIC 
regional  office  as  soon  as  possible  after 
the  report  is  received  by  the  bank.  In 
addition,  the  FDIC  requests  each  bank  to 
promptly  notify  the  appropriate  FDIC 
regional  office  when  any  independent 
public  accountant  is  initially  engaged  to 
perform  extemai  auditing  work  and 
when  a  change  in,  or  termination  of,  its 
independent  public  accountant  occurs. 

IV.  Paperwork  Redaction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA),  the  FDIC 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  does 
not  display  a  currently  valid  Office  of 
Management  and  Budget  (OMB)  control 
number.  The  FDIC  submitted  to  OMB  a 
request  for  approval  of  the  information 
collection  requested  by  this  policy 


statement  (64  FR  55926,  October  15, 
1999). 

V.  Rescission  and  Adoption  of  Policy 
Statements 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  of  Directors  of  the 
FDIC  hereby  rescinds  the  FDIC's  Policy 
Statement  Regarding  Independent 
Extemai  Auditing  Programs  of  State 
Nonmember  Banks  and  adopts  the 
Interagency  Policy  Statement  on 
Extemai  Auditing  Programs  of  Banks 
and  Savings  Associations. 

The  text  of  the  Interagency  Policy 
Statement  follows: 

Interagency  Policy  Statement  On 
Extemai  Auditing  Programs  of  Banks 
and  Savings  Associations 

Introduction 

The  board  of  directors  and  senior 
managers  of  a  banking  institution  or 
savings  association  (institution)  are 
responsible  for  ensuring  that  the 
institution  operates  in  a  safe  and  sound 
manner.  To  achieve  this  goal  and  meet 
the  safety  and  soundness  guidelines 
implementing  section  39  of  the  Federal 
Deposit  Insurance  Act  (FDI  Act)  (12 
U.S.C.  1831p-l),'  the  institution  should 


maintain  effective  systems  and  internal 
control  -  to  produce  reliable  and 
accurate  financial  reports. 

Accurate  financiaireporting  is 
essential  to  an  institution's  safety  and 
soundness  for  numerous  reasons.  First, 
accurate  financial  information  enables 
management  to  effectively  manage  the 
institution's  risks  and  make  sound 
business  decisions.  In  addition, 
institutions  are  required  by  law  ^  to 
provide  accurate  and  timely  financial 
reports  (e.g..  Reports  of  Condition  and 
Income  [Call  Reports]  and  Thrift 
Financial  Reports)  to  their  appropriate 
regulatory  agency.  These  reports  serve 
an  important  role  in  the  agencies'  *  risk- 
focused  supervision  programs  by 
contributing  to  their  pre-examination 
planning,  off-site  monitoring  programs, 
and  assessments  of  an  institution's 
capital  adequacy  and  financial  strength. 
Fiulher,  reliable  financial  reports  are 
necessary  for  the  institution  to  raise 
capital.  'They  provide  data  to 
stockholders,  depositors  and  other 


<  See  12  CFR  part  30  for  national  banks:  12  CFR 
part  364  for  state  nonmember  banks:  12  CFR  part 
208  Cor  state  member  banks:  and  12  CFR  part  510 
for  savings  associations. 


'This  Policy  Statement  provides  guidance 
consistent  with  the  guidance  established  in  the 
"Interagency  Policy  Statement  on  the  Internal  Audit 
Function  and  its  Outsourcing." 

'See  12  U.S.C.  161  for  national  banks:  12  U.S.C 
1817a  for  state  nonmember  banks:  12  U.S.C.  324  for 
state  member  banks:  and  12  U.S.C  1464(v)  for 
savings  associations. 

'Terms  defined  in  appendix  A  are  italicized  the 
first  time  they  appear  in  this  policy  statement. 
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funds  providers,  boirowers,  and 
potential  investors  on  the  company's 
financial  position  and  results  of 
operations.  Such  information  is  critical 
to  effective  market  discipline  of  the 
institution. 

To  help  ensure  accurate  and  reliable 
financial  reporting,  the  agencies 
recommend  that  the  board  of  directors 
of  each  institution  establish  and 
maintain  an  external  auditing  program. 
An  external  auditing  program  should  be 
an  important  component  of  an 
institution's  overall  risk  management 
process.  For  example,  an  external 
auditing  program  complements  the 
internal  auditing  function  ofdn 
institution  by  providing  management 
and  the  board  of  directors  with  an 
independent  and  objective  view  of  the 
reliability  of  the  institution's  financial 
statements  and  the  adequacy  of  its 
financial  reporting  internal  controls. 
Additionally,  an  effective  external 
auditing  program  contributes  to  the 
efficiency  of  the  agencies'  risk-focused 
examination  process.  By  considering  the 
significant  risk  areas  of  an  institution, 
an  effective  external  auditing  program 
may  reduce  the  examination  time  the 
agencies  spend  in  such  areas.  Moreover, 
it  can  improve  the  safety  and  soundness 
of  an  institution  substantially  and  lessen 
the  risk  the  institution  poses  to  the 
insurance  funds  administered  by  the 
FDIC. 

This  policy  statement  outlines  the 
characteristics  of  an  effective  external 
auditing  program  and  provides 
examples  of  how  an  institution  can  use 
an  external  auditor  to  help  ensure  the 
reliability  of  its  financial  reports.  It  also 
provides  guidance  on  how  an  examiner 
may  assess  an  institution's  external 
auditing  program.  In  addition,  this 
policy  statement  provides  specific 
guidance  on  external  auditing  programs 
for  institutions  that  are  holdijog 
company  subsidiaries,  newly  insured 
institutions,  and  institutions  presenting 
supervisory  concerns. 

The  adoption  of  a  financial  statement 
audit  or  other  specified  type  of  external 
auditing  program  is  generally  only 
required  in  specific  circumstances.  For 
example,  insured  depository  institutions 
covered  by  section  36  of  the  FDI  Act  (12 
U.S.C.  1831m).  as  implemented  by  part 
363  of  the  FDIC's  regulations  (12  CFR 
part  363),  are  required  to  have  an 
external  audit  and  an  audit  committee. 
Therefore,  this  policy  statement  is 
directed  toward  banks  and  savings 
associations  which  are  exempt  from  part 
363  (i.e.,  institutions  with  less  than 
$500  million  in  total  assets  at  the 
beginning  of  their  fiscal  year)  or  are  not 
otherwise  subject  to  audit  requirements 


by  order,  agreement,  statute,  or  agency 
regulations. 

Overview  of  External  AudMng 
Prograins 

Responsibilities  of  the  Board  of 
Directors 

The  board  of  directors  of  an 
institution  is  responsible  for 
determining  how  to  best  obtain 
reasonable  assurance  that  the 
institution's  financial  statements  and 
regulatory  reports  are  reliably  prepared. 
In  this  regard,  the  board  is  also 
responsible  for  ensuring  that  its  external 
auditing  program  is  appropriate  for  the 
institution  and  adequately  addresses  the 
financial  reporting  aspects  of  the 
significant  risk  areas  and  any  other  areas 
of  concern  of  the  institution's  business. 

To  help  ensure  the  adequacy  of  its 
internal  and  external  auditing  programs, 
the  agencies  encourage  the  board  of 
directors  of  each  institution  that  is  not 
otherwise  required  to  do  so  to  establish 
an  audit  committee  consisting  entirely 
of  outside  directors.'  However,  if  this  is  . 
impracticable,  the  board  should 
organize  the  audit  committee  so  that 
outside  directors  constitute  a  majority  of 
the  membership. 

Audit  Committee 

The  audit  committee  or  board  of 
directors  is  responsible  for  identifying  at 
least  aimually  the  risk  areas  of  the 
institution's  activities  and  assessing  the 
extent  of  external  auditing  involvement 
needed  over  each  area.  The  audit 
conunittee  or  board  is  then  responsible 
for  determining  what  type  of  external 
auditing  program  will  best  meet  the 
institution's  needs  (refer  to  the 
descriptions  under  "Types  of  External 
Audithig  Programs"). 

When  evaluating  the  institution's 
external  auditing  needs,  the  board  or 
audit  committee  should  consider  the 
size  of  the  institution  and  the  nat\ire, 
scope,  and  complexity  of  its  operations. 
It  should  also  consider  the  potential 
benefits  of  an  audit  of  the  institution's 
financial  statements  or  an  examination 
of  the  institution's  internal  control 
structiu«  over  financial  reporting,  or 
both.  In  addition,  the  board  or  audit 
committee  may  determine  that 
additional  or  specific  external  auditing 
procedures  are  warranted  for  a 
particular  year  or  several  years  to  cover 
areas  of  particularly  high  risk  or  special 
concern.  The  reasons  supporting  these 


^  Institutions  with  S500  million  or  more  in  total 
assets  must  establish  an  independent  audit 
committee  made  up  of  outside  directors  who  are 
independent  of  management.  See  12  U.S.C. 
lB31m(g)(l)  and  12  CFR  363.5. 


decisions  should  be  recorded  in  the 
committee's  or  board's  minutes. 

If,  in  its  annual  consideration  of  the 
institution's  external  auditing  program, 
the  board  or  audit  committee 
determines,  after  considering  its 
inherent  limitations,  that  an  agreed- 
upon  procedures/state-required 
examination  is  sufficient,  they  should 
also  consider  whether  an  independent 
public  accountant  should  perform  the 
work.  When  an  independent  public 
accountant  performs  auditing  and 
attestation  services,  the  accountant  must 
conduct  his  or  her  work  imder,  and  may 
be  held  accoimtable  for  departures  from, 
professional  standards.  Furthermore, 
when  the  external  auditing  program 
includes  an  audit  of  the  financial 
statements,  the  board  or  audit 
committee  obtains  an  opinion  from  the 
independent  public  accountant  stating 
whe&er  the  financial  statements  are 
presented  fairly,  in  all  material  respects, 
in  accordance  with  generally  accepted 
accoimting  principles  (GAAP).  When 
the  external  auditing  program  includes 
an  examination  of  the  internal  control 
structure  over  financial  reporting,  the 
board  or  audit  committee  obtains  an 
opinion  from  the  independent  public 
accountant  stating  whether  the  financial 
reporting  process  is  subject  to  any 
material  weaknesses. 

Both  the  staff  performing  an  internal 
audit  function  and  the  independent 
public  accoimtant  or  other  external 
auditor  should  have  unrestricted  access 
to  the  board  or  audit  committee  without 
the  need  for  any  prior  management 
knowledge  or  approval.  Other  duties  of 
an  audit  committee  may  include 
reviewing  the  independence  of  the 
external  auditor  annually,  consulting 
with  management,  seeking  an  opinion 
on  an  accounting  issue,  and  overseeing 
the  quarterly  regulatory  reporting 
process.  The  audit  committee  should 
report  its  findings  periodically  to  the 
full  board  of  directors. 

External  Auditing  Programs 

Basic  Attributes 

External  auditing  programs  shoiild 
provide  the  board  of  directors  with 
information  about  the  institution's 
financial  reporting  risk  areas,  e.g.,  the 
institution's  internal  control  over 
financial  reporting,  the  accuracy  of  its 
recording  of  transactions,  and  the 
completeness  of  its  financial  reports 
prepared  in  accordance  with  GAAP.    • 

The  board  or  audit  committee  of  each 
institution  at  least  annually  should 
review  the  risks  inherent  in  its 
particular  activities  to  determine  the 
scope  of  itfrextemal  auditing  program. 
For  most  institutions,  the  lending  and 
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investment  securities  activities  present 
the  most  significant  risks  that  alPect 
financial  reporting.  Thus,  external 
auditing  programs  should  include 
specific  procedures  designed  to  test  at 
least  annually  the  risks  associated  with 
the  loan  and  investment  portfolios.  This 
includes  testing  of  internal  control  over 
financial  reporting,  such  as 
management's  process  to  determine  the 
adequacy  of  the  allowance  for  loan  and 
lease  losses  and  whether  this  process  is 
based  on  a  comprehensive,  adequately 
dociunented,  and  consistently  applied 
analysis  of  the  institution's  loan  and 
lease  portfolio. 

An  mstitution  or  its  subsidiaries  may 
have  other  significant  financial 
reporting  risk  areas  such  as  material  real 
estate  investments,  insurance 
imderwriting  or  sales  activities, 
seairities  broker-dealer  or  similar 
activities  (including  securities 
imderwriting  and  investment  advisory 
services),  loan  servicing  activities,  or 
fiduciary  activities.  The  external 
auditing  program  should  address  these 
and  other  activities  the  board  or  audit 
committee  determines  present 
significant  financial  reporting  risks  to 
the  institution. 

Types  of  External  Auditing  Programs 

The  agencies  consider  an  annual  audit 
of  an  institution's  financial  statements 
performed  by  an  independent  public 
accountant  to  be  the  preferred  type  of 


external  auditing  program.  The  agencies 
also  consider  an  annual  examination  of 
the  effectiveness  of  the  internal  control 
structure  over  financial  reporting  or  an 
audit  of  an  institution's  balance  sheet, 
both  performed  by  an  independent 
public  accountant,  to  be  acceptable 
alternative  external  auditing  programs. 
However,  the  agencies  recognize  that 
some  institutions  only  have  agreed- 
upon  procedures/state-required 
examinations  performed  annually  as 
their  external  auditing  program. 
Regardless  of  the  option  chosen,  the 
board  or  audit  committee  should  agree 
in  advance  with  the  external  auditor  on 
the  ob|ectives  and  scope  of  the  external 
auditing  pro-am. 

Financial  Statement  Audit  by  an 
Independent  Public  Accountant.  The 
agencies  encourage  all  institutions  to 
have  an  external  audit  performed  in 
accordance  with  generally  accepted 
auditing  standards  (GAAS).  The  audit's 
scope  should  be  sufficient  to  enable  the 
auditor  to  express  an  opinion  on  the 
institution's  financial  statements  taken 
as  a  whole. 

A  financial  statement  audit  provides 
assurance  about  the  fair  presentation  of 
an  institution's  financial  statements.  In 
addition,  an  audit  may  provide 
recommendations  for  management  in 
carrying  out  its  control  responsibilities. 
For  example,  an  audit  may  provide 
management  with  guidance  on 
establishing  or  improving  accotmting 


and  operating  policies  and 
recommendations  on  internal  control 
(including  internal  auditing  programs) 
necessary  to  ensure  the  fair  presentation 
of  the  financial  statements. 

Reporting  by  an  Independent  Public 
Accountant  on  an  Institution's  Internal 
Control  Structure  Over  Financial 
Reporting.  Another  external  auditing 
program  is  an  independent  public 
accountant's  examination  and  report  on 
management's  assertion  on  the 
effectiveness  of  the  institution's  internal 
control  over  financial  reporting.  For  a 
smaller  institution  with  less  complex 
operations,  this  type  of  engagement  is 
likely  to  be  less  costly  than  an  audit.of 
its  financial  statements  or  its  balance 
sheet.  It  would  specifically  provide 
recommendations  for  improving 
internal  control,  including  suggestions 
for  compensating  controls,  to  mitigate 
the  risks  due  to  staffing  and  resource 
limitations. 

Such  an  attestation  engagement  may 
be  performed  for  all  internal  controls 
relating  to  the  preparation  of  annual 
financial  statements  or  specified 
schedules  of  the  institution's  regulatory 
reports.*  This  type  of  engagement  is 
performed  imder  generally  accepted 
standards  for  attestation  engagements 
(GASAE).^ 

Note:  For  banks  and  savings  associations, 
the  lending,  investment  securities,  trading, 
and  off-balance  sheet  schedules  consist  of: 


Area  schedules 


Reports  of  condition 

and  inconie 

schedules 

RC-C,  Part  I  

RC-N  

Rt-B  

RC-e 

RO-D  

RC-L 


Thrift  finarKial 
report 


Loans  and  Lease  Financing  Receivables 

Past  Due  and  Nonaccaial  Loans,  Leases,  and  Ottier  Assets 

Allowance  for  Credit  Losses  

Securities 

Trading  Assets  and  Liabilities 

Off-Balance  Sheet  Items 


SC,  CF. 
PD. 

SC,  VA. 
SC.  SI,  CF. 
SCSI. 
SI,  CMR. 


Balance  Sheet  Audit  Performed  by  an 
Independent  Public  Accountant.  With 
this  program,  the  institution  engages  an 
independent  public  accountant  to 
examine  and  report  only  on  the  balance 
sheet.  As  with  the  audit  of  the  financial 
statements,  this  audit  is  performed  in 
accordance  with  GAAS.  The  cost  of  a 
balance  sheet  audit  is  likely  to  be  less 
than  a  financial  statement  audit. 
However,  under  this  type  of  program. 


'^  Since  the  lending  and  investment  securities 
activities  generally  present  the  most  significant 
risks  that  affect  an  institution's  financial  reporting, 
management's  assertion  and  the  accountant's 
attestation  generally  should  cover  those  regulatory 
report  schedules.  If  the  institution  has  trading  or 
ofT-balance  sheet  activities  that  present  material 
financial  reporting  risks,  the  board  or  audit 
committee  should  ensure  that  the  regulatory  report 


the  accountant  does  not  examine  or 
report  on  the  fairness  of  the  presentation 
of  the  institution's  income  statement, 
statement  of  changes  in  equity  capital, 
or  statement  of  cash  flows. 

Agreed-Upon  Procedures/State- 
Required  Examinations.  Some  state- 
chartered  depository  institutions  are 
required  by  state  statute  or  regulation  to 
have  specified  procedures  performed 
annually  by  their  directors  or 


schedules  for  those  activities  also  are  covered  by 
management's  assertion  and  the  accountant's 
attestation.  (See  Note.)  However,  the  schedules 
listed  in  the  Note  are  not  intended  to  address  all 
possible  risks  in  an  institution. 

'  An  attestation  engagement  is  not- an  audit.  It  is 
performed  under  different  professional  standards 
than  an  audit  of  an  institution's  financial  statements 
or  its  balance  sheet. 


independent  persons.*  The  bylaws  of 
many  national  banks  also  require  that 
some  specified  procedures  be  performed 
annually  by  directors  or  others, 
including  internal  or  independent 
persons.  Depending  upon  the  scope  of 
the  engagement,  the  cost  of  agreed-upon 
procedures  or  a  state-required 
examination  may  be  less  than  the  cost 
of  an  audit.  However,  imder  this  type  of 
program,  the  independent  auditor  does 


■when  performed  by  an  independent  public 
accountant,  "specified  procedures"  and  "agreed- 
upon  procedures"  engagements  are  peri^ormed 
under  standards,  which  are  different  professional 
standards  than  those  used  for  an  audit  of  an 
institution's  financial  statements  or  its  balance 
sheet. 
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not  report  on  the  fairness  of  the 
institution's  financial  statements  or 
attest  to  the  effectiveness  of  the  internal 
control  structure  over  financial 
reporting.  The  findings  or  results  of  the 
procedures  are  usually  presented  to  the 
board  or  the  audit  committee  so  that 
they  may  draw  their  own  conclusions 
about  the  quality  of  the  financial 
reporting  or  the  sufficiency  of  internal 
control. 

When  choosing  this  type  of  external 
auditing  program,  the  board  or  audit 
committee  is  responsible  for 
determining  whether  these  procedures 
meet  the  external  auditing  needs  of  the 
institution,  considering  its  size  and  the 
natiire,  scope,  and  complexit}-  of  its 
business  activities.  For  example,  if  an 
institution's  external  auditing  program 
consists  solely  of  confirmations  of 
deposits  and  loans,  the  board  or 
committee  should  consider  expanding 
the  scope  of  the  auditing  work 
performed  to  include  additional 
procedures  to  test  the  institution's  high 
risk  areas.  Moreover,  a  financial 
statement  audit,  an  examination  of  the 
effectiveness  of  the  internal  control 
structure  over  financial  reporting,  and  a 
balance  sheet  audit  may  be  accepted  in 
some  states  and  for  national  banks  in 
lieu  of  agreed-upon  procediures/state- 
required  examinations. 

Other  Considerations 

Timing.  The  preferable  time  to 
schedule  the  performance  of  an  external 
auditing  program  is  as  of  an  institution's 
fiscal  year-end.  However,  a  quarter-end 
date  that  coincides  with  a  regulatory 
report  date  provides  similar  benefits. 
Such  an  approach  allows  the  institution 
to  incorporate  the  results  of  the  external 
auditing  program  into  its  regulatory 
reporting  process  and,  if  appropriate, 
amend  the  regulatory  reports. 

External  Auditing  Staff.  The  agencies 
encourage  an  institution  to  engage  an 
independent  public  accountant  to 
perform  its  external  auditing  program. 
An  independent  public  accoimtant 
provides  a  nationally  recognized 
standard  of  knowledge  and  objectivity 
by  performing  engagements  imder 
GAAS  or  GASAE.  The  firm  or 
independent  person  selected  to  conduct 
an  external  auditing  program  and  the 
staff  carrying  out  the  work  should  have 
experience  with  financial  institution 
accounting  and  auditing  or  similar 
expertise  and  should  be  knowledgeable 
about  relevant  laws  and  regulations. 

Special  Situations 

Holding  Company  Subsidiaries 

When  an  institution  is  ovtmed  by 
another  entity  (such  as  a  holding 


company),  it  may  be  appropriate  to 
address  the  scope  of  its  external  audit 
program  in  terms  of  the  institution's 
relationship  to  the  consolidated  group. 
In  such  cases,  if  the  group's 
consolidated  financial  statements  for  the 
same  year  are  audited,  the  agencies 
generally  would  not  expect  the 
subsidiary  of  a  holding  company  to 
obtain  a  separate  audit  of  its  financial 
statements.  Nevertheless,  the  board  of 
directors  or  audit  committee  of  the 
subsidiary  may  determine  that  its 
activities  involve  significant  risks  to  the 
subsidiary  that  are  not  within  the 
procedural  scope  of  the  audit  of  the 
financial  statements  of  the  consolidated 
entity.  For  example,  the  risks  arising 
fiom  the  subsidiary's  activities  may  be 
immaterial  to  the  financial  statements  of 
the  consolidated  entity,  but  material  to 
the  subsidiary.  Under  such 
circmnstances,  the  audit  committee  or 
board  of  the  subsidiary  should  consider 
strengthening  the  internal  audit 
coverage  of  those  activities  or 
implementing  an  appropriate  alternative 
external  auditing  program. 

Newly  Insured  Institutions 

Under  the  FDIC  Statement  of  Policy 
on  Applications  for  Deposit  Insurance, 
applicants  for  deposit  insiirance 
coverage  are  expected  to  commit  the 
depository  institution  to  obtain  annual 
audits  by  an  independent  public 
accountant  once  it  begins  operations  as 
an  insured  institution  and  for  a  limited 
period  thereafter. 

Institutions  Presenting  Supervisory 
Concerns 

As  previously  noted,  an  external 
auditing  program  complements  the 
agencies'  supervisory  process  and  the 
institution's  internal  auditing  program 
by  identifying  or  further  clarifying 
issues  of  potential  concern  or  exposure. 
An  external  auditing  program  also  can 
greatly  assist  management  in  taking 
corrective  action,  particularly  when 
weaknesses  are  detected  in  internal 
control  or  management  information 
systems  affecting  financial  reporting. 

The  agencies  may  require  a  financial 
institution  presenting  safety  and 
soundness  concerns  to  engage  an 
independent  public  accountant  or  other 
independent  external  auditor  to  perform 
external  auditing  services.'  Supervisory 
concerns  may  include: 

•  Inadequate  internal  control, 
including  the  internal  auditing  program; 


'The  Office  of  Thrift  Supervision  requires  an 
external  audit  by  an  independent  public  accountant 
for  savings  associations  with  a  composite  rating  of 
3, 4.  or  5  under  the  Uniform  Financial  Institution 
Rating  System,  and  on  a  case-by-case  basis. 


•  A  board  of  directors  generally 
uninformed  about  internal  control; 

•  Evidence  of  insider  abuse; 

•  Known  or  suspected  defalcations; 

•  Known  or  suspected  criminal 
activity; 

•  Probable  director  liability  for  losses; 

•  The  need  for  direct  verification  of 
loans  or  deposits; 

•  Questionable  transactions  with 
affiliates;  or  ' 

•  The  need  for  improvements  in  the 
external  auditing  program. 

The  agencies  may  also  require  that  the 
institution  provide  its  appropriate 
supervisory  office  with  a  copy  of  any 
reports,  including  management  letters, 
issued  by  the  independent  public 
accountant  or  other  external  auditor. 
They  also  may  require  the  institution  to 
notify  the  supervisory  office  prior  to  any 
meeting  with  the  independent  public 
accoimtant  or  other  external  auditor  at 
which  auditing  findings  are  to  be 
presented. 

Examiner  Guidance 

Review  of  the  External  A  uditing 
Program 

The  review  of  an  institution's  external 
auditing  program  is  a  normal  part  of  the 
agencies'  examination  procedures.  An 
examiner's  evaluation  of,  and  any 
recommendations  for  improvements  in. 
an  institution's  external  auditing 
program  will  consider  the  institution's 
size;  the  natiue,  scope,  and  complexity 
of  its  business  activities;  its  risk  profile; 
any  actions  taken  or  planned  by  it  to 
minimize  or  eliminate  identffied 
weaknesses;  the  extent  of  its  internal 
audit  program;  and  any  compensating 
controls  in  place.  Examiners  will 
exercise  judgment  and  discretion  in 
evaluating  the  adequacy  of  an 
institution's  external  auditing  program. 

Specifically,  examiners  win  consider 
the  policies,  processes,  and  persoimel 
surroimding  an  institution's  external 
auditing  program  in  determining 
whether: 

•  The  board  of  directors  or  its  audit 
committee  adequately  reviews  and 
approves  external  auditing  program 
policies  at  least  annually. 

•  The  external  auditing  program  is 
conducted  by  an  independent  public 
accoimtant  or  other  independent  auditor 
and  is  appropriate  for  the  institution. 

•  The  engagement  letter  covering 
external  auditing  activities  is  adequate. 

•  The  report  prepared  by  the  auditor 
on  the  residts  of  the  external  auditing 
program  adequately  explains  the 
auditor's  findings. 

•  The  extemu  auditor  maintains 
appropriate  independence  regarding 
relationships  witii  the  institution  under 
relevant  professional  standards. 
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•  The  board  of  directors  performs  due 
diligence  on  the  relevant  experience  and 
competence  of  the  independent  auditor 
and  staff  carrying  out  the  work  (whether 
or  not  an  independent  public 
accountant  is  engaged). 

•  The  board  or  audit  committee 
minutes  reflect  approval  and  monitoring 
of  the  external  auditing  program  and 
schedule,  including  board  or  committee 
reviews  of  audit  reports  with 
management  and  timely  action  on  audit 
findings  and  reconunendations. 

Access  to  Reports 

Management  shoidd  provide  the 
independent  public  accountant  or  other 
auditor  with  access  to  all  examination 
reports  and  written  communication 
between  the  institution  and  the  agencies 
or  state  bank  supervisor  since  the  last 
external  auditing  activity.  Management 
also  should  provide  the  accoimtant  with 
access  to  any  supervisory  memoranda  of 
tmderstanding,  written  agreements, 
administrative  orders,  reports  of  action 
initiated  or  taken  by  a  federal  or  state 
banking  agency  under  section  8  of  the 
FDI  Act  (or  a  similar  state  law),  and 
proposed  or  ordered  assessments  of  civil 
money  penalties  against  the  institution 
or  an  institution-related  party,  as  well  as 
any  associated  correspondence.  The 
auditor  must  maintain  the 
confidentiality  of  examination  reports 
and  other  confidential  supervisory 
information. 

In  addition,  the  independent  public 
accountant  or  other  auditor  of  an 
institution  shoidd  agree  in  the 
engagement  letter  to  grant  examiners 
access  to  all  the  accoimtant's  or 
auditor's  workpapers  and  other  material 
pertaining  to  the  institution  prepared  in 
the  course  of  performing  the  completed 
external  auditing  program. 

Institutions  should  provide  reports '° 
issued  by  the  independent  public 
accountant  or  other  auditor  pertaining 
to  the  external  auditing  program, 
including  any  management  letters,  to 
the  agencies  and  any  state  authority  in 
accordance  with  their  appropriate 
supervisory  office's  guidance." 


'"The  institution's  engagement  letter  is  not  a 
"report"  and  is  not  expected  to  be  submitted  to  the 
appropriate  supervisory  office  unless  specifically 
requested  by  that  office. 

' '  When  an  institution's  financial  information  is 
included  in  the  audited  consolidated  financial 
statements  of  its  parent  company,  the  institution 
should  provide  a  copy  of  the  audited  financial 
statements  of  the  consolidated  company  and  any 
other  reports  by  the  independent  public  accountant 
in  accordance  with  their  appropriate  supervisory 
office's  guidance.  If  several  institutions  are  owned 
by  one  parent  company,  a  single  copy  of  the  reports 
may  be  supplied  in  accordance  with  the  guidance 
of  the  appropriate  supervisory  office  of  each  agency 
supervising  one  or  more  of  the  affiliated  institutions 
and  the  holding  company.  A  transmittal  letter 


Significant  developments  regarding  the 
external  auditing  program  should  be 
communicated  promptly  to  the 
appropriate  supervisory  office. 
Examples  of  those  developments 
include  the  hiring  of  an  independent 
public  accountant  or  other  third  party  to 
perform  external  auditing  work  and  a 
change  in,  or  termination  of,  an 
independent  public  accountant  or  other 
external  auditor. 

Appendix  A — Definitions 

Agencies.  The  agencies  are  the  Board  of 
Governors  of  the  Federal  Reserve  System 
(FRB),  the  Federal  Deposit  Insurance 
Corporation  (FDIC),  the  Office  of  the 
Comptroller  of  the  Currency  (OCC),  and  the 
Office  of  Thrift  Supervision  (OTS). 

Appropriate  supervisory  office.  The 
regional  or  district  office  of  the  institution's 
primary  federal  banking  agency  responsible 
for  supervising  the  institution  or,  in  the  case 
of  an  institution  that  is  part  of  a  group  of 
related  insured  institutions,  the  regional  or 
district  office  of  the  institution's  federal 
banking  agency  responsible  for  monitoring 
the  group.  If  the  institution  is  a  subsidiary  of 
a  holding  company,  the  term  "appropriate 
supervisory  office"  also  includes  the  federal 
banking  agency  responsible  for  supervising 
the  holding  company.  In  addition,  if  the 
institution  is  state-chartered,  the  term 
"appropriate  supervisory  office"  includes  the 
appropriate  state  bank  or  savings  association 
regulatory  authority. 

Audit.  An  examination  of  the  financial 
statements,  accounting  records,  and  other 
supporting  evidence  of  an  institution 
performed  by  an  independent  certified  or 
licensed  public  accountant  in  accordance 
with  generally  accepted  auditing  standards 
(GAAS)  and  of  sufficient  scope  to  enable  the 
independent  public  accountant  to  express  an 
opinion  on  the  institution's  financial 
statements  as  to  their  presentation  in 
accordance  with  generally  accepted 
accounting  principles  (GAAP). 

Audit  committee.  A  committee  of  the  board 
of  directors  whose  members  should,  to  the 
extent  possible,  be  knowledgeable  about 
accounting  and  auditing.  The  committee 
should  be  responsible  for  reviewing  and 
approving  the  institution's  internal  and 
external  auditing  programs  or  recommending 
adoption  of  these  programs  to  the  full  board. 

Balance  sheet  audit  perfonned  by  an 
independent  public  accountant.  An 
examination  of  an  institution's  balance  sheet 
and  any  accompanying  footnotes  performed 
and  reported  on  by  an  independent  public 
accountant  in  accordance  with  GAAS  and  of 
sufficient  scope  to  enable  the  independent 
public  accountant  to  express  an  opinion  on 
the  fairness  of  the  balance  sheet  presentation 
in  accordance  with  GAAP. 

Engagement  letter.  A  letter  from  an 
independent  public  accountant  to  the  board 


should  identify  the  institutions  covered.  Any 
notifications  of  changes  in.  or  terminations  of,  a 
consolidated  company's  independent  public 
accountant  may  be  similarly  supplied  to  the 
appropriate  supervisory  office  of  each  supervising 
agency. 


of  directors  or  audit  committee  of  an 
institution  that  usually  addresses  the  purpose 
and  scope  of  the  external  auditing  work  to  be 
performed,  period  of  time  to  be  covered  by 
the  auditing  work,  reports  expected  to  be 
rendered,  and  any  limitations  placed  on  the 
scope  of  the  auditing  work. 

Examination  of  the  internal  control 
structure  over  financial  reporting.  See 
Reporting  by  an  Independent  Public 
Accountant  on  an  Institution's  Internal 
Control  Structure  Over  Financial  Reporting. 

External  auditing  program.  The 
performance  of  procedures  to  test  and 
evaluate  high  risk  areas  of  an  institution's 
business  by  an  independent  auditor,  who 
may  or  may  not  be  a  public  accountant, 
sufficient  for  the  auditor  to  be  able  to  express 
an  opinion  on  the  financial  statements  or  to 
report  on  the  results  of  the  procedures 
performed. 

Financial  statement  audit  by  an 
independent  public  accountant.  See  Audit. 

Financial  statements.  The  statements  of 
financial  position  (balance  sheet),  income, 
cash  flows,  and  changes  in  equity  together 
with  related  notes. 

Irulependent  public  accountant.  An 
accountant  who  is  independent  of  the 
institution  and  registered  or  licensed  to 
practice,  and  holds  himself  or  herself  out,  as 
a  public  accountant,  and  who  is  in  good 
standing  under  the  laws  of  the  state  or  other 
political  subdivision  of  the  United  States  in 
which  the  home  office  of  the  institution  is 
located.  The  independent  public  accountant 
should  comply  with  the  American  Institute 
of  Certified  Public  Accountants'  (AICPA) 
Code  of  Professional  Conduct  and  any  related 
guidance  adopted  by  the  Independence 
Standards  Board  and  the  agencies.  No 
certified  public  accountant  or  public 
accountant  will  be  recognized  as 
independent  who  is  not  independent  both  in 
fact  and  in  appearance. 

Internal  auditing.  An  independent 
assessment  function  established  within  an 
institution  to  examine  and  evaluate  its 
system  of  internal  control  and  the  efficiency 
with  which  the  veu-ious  units  of  the 
institution  are  carrying  out  their  assigned 
tasks.  The  objective  of  internal  auditing  is  to 
assist  the  management  and  directors  of  the 
institution  in  the  effective  discharge  of  their 
responsibilities.  To  this  end,  internal 
auditing  furnishes  management  with 
analyses,  evaluations,  recommendations, 
counsel,  and  information  concerning  the 
activities  reviewed. 

Outside  directors.  Members  of  an 
institution's  board  of  directors  who  are  not 
officers,  employees,  or  principal  stockholders 
of  the  institution,  its  subsidiaries,  or  its 
affiliates,  and  who  do  not  have  any  material 
business  dealings  with  the  institution,  its 
subsidiaries,  or  its  affiliates. 

Regulatory  reports.  These  reports  are  the 
Reports  of  Condition  and  Income  (Call 
Reports)  for  banks.  Thrift  Financial  Reports 
(TFRs)  for  savings  associations.  Federal 
Reserve  (FR)  Y  reports  for  bank  holding 
companies,  and  the  H-(b)ll  Annual  Report 
for  thrift  holding  companies. 

Reporting  by  an  independent  public 
accountant  on  an  institution's  internal 
control  structure  over  financial  reporting. 
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Under  this  engagement,  management 
evaluates  and  documents  its  review  of  the 
effectiveness  of  the  institution's  internal 
control  over  financial  reporting  in  the 
identified  risk  areas  as  of  a  specific  report 
date.  Management  prepares  a  written 
asseriion,  which  specifies  the  criteria  on 
which  management  based  its  evaluation 
about  the  effectiveness  of  the  institution's 
internal  control  over  financial  reporting  in 
the  identified  risk  areas  and  states 
management's  opinion  on  the  effectiveness  of 
internal  control  over  this  specified  financial 
reporting.  The  independent  public 
accountant  is  engaged  to  perform  tests  on  the 
internal  control  over  the  specified  financial 
reporting  in  order  to  attest  to  management's 
assertion.  If  the  accountant  concurs  with 
management's  assertion,  even  if  the  assertion 
discloses  one  or  more  instances  of  material 
internal  control  weakness,  the  accountant 
would  provide  a  report  attesting  to 
management's  assertion. 

Risk  areas.  Those  particular  activities  of  an 
institution  that  expose  it  to  greater  potential 
losses  if  problems  exist  and  go  undetected. 
The  areas  with  the  highest  financial  reporting 
risk  in  most  institutions  generally  are  their 
lending  and  investment  securities  activities. 

Specified  procedures.  Procedures  agreed- 
upon  by  the  institution  and  the  auditor  to  test 
its  activities  in  certain  areas.  The  auditor 
reports  findings  and  test  results,  but  does  not 
express  an  opinion  on  controls  or  balances. 
If  performed  by  an  independent  public 
accountant,  these  procedures  should  be 
performed  under  generally  accepted 
standards  for  attestation  engagements 
(GASAE). 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC  this  15th  day  of 
October,  1999. 

Federal  Deposit  Insurance  Corporation. 

Robait  E.  Feldman, 

Executive  Secretary. 

[FR  Doc.  99-27588  Filed  10-21-99;  8:45  am] 

8HUNQ  COOE  S714-«1-r 


FEDERAL  RESERVE  SYSTEM 

SufwMfw  Ad  Masting 

AGENCY  HOLOMQ  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

VME  AND  DATE:  10  a.m.,  Wednesday, 

October  27, 1999. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  N.W.,  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDEREDl 

1.  Personnel  actions  (appointments^ 
promotions,  assignments, 
reassigmnents,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  annoimced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 


SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  annoimcement  that  not  only 
lists  applications,  but  also  indicates 
procediual  and  other  information  about 
the  meeting. 

Dated:  October  20, 1999. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  99-27735  Filed  10-20-99;  11:52 
am] 

BILUNG  CODE  621 0-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  SubstancM  and 
Disease  Registry 

Reseerch  Agenda  Subcommtttee  of  the 
Board  of  Scientific  Counselors, 
Agency  for  Toxic  SulMlances  and 
DIseese  Registry:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act . 
(Pub.  L  92^63),  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  annoimces  the  following 
subconunittee  meeting. 

Name:  Research  Agenda 
Subcommittee  of  the  Board  of  Scientific 
Coimselors. 

Time  and  Date:  8:30  a.m.-4:10  p.m., 
NovembCT  3, 1999. 

Place:  Radisson  Inn  Hotel,  2061  North 
Druid  Hills  Road,  Atlanta,  Georgia 
30329,  telephone  404/321-4174. 

Status:  C^n  to  the  public,  limited  by 
the  available  space.  The  meeting  room 
accommodates  approximately  60 
people. 

Purpose:  This  subcommittee  will  meet 
to  obtain  individual  advice  and 
comments  regarding  the  formation  of 
ATSDR's  Five- Year  Environmental 
Public  Health  Research  Agenda  from 
scientific  and  public  health  partners  and 
community  and  tribal  constituents. 

Matters  -To  Be  Discussed:  Agenda 
items  will  include  an  overview  of 
ATSDR's  Research  Program;  discussions 
on  exposure  assessment;  evaluation  and 
surveillance  of  health  effects;  evaluation 
of  chemical  mixtures;  health  promotion 
and  intervention;  children,  minorities, 
and  other  special  populations;  and 
special  issues  concerning  tribes  and 
communities  which  will  help  to  identify 
research  needs. 


Written  comments  are  welcome  and 
should  be  received  by  the  contact 
person  listed  below  prior  to  the  opening 
of  the  meeting. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Robert  F.  Spengler,  Sc.D.,  Executive 
Secretary,  BSC,  ATSDR,  M/S  E-28, 1600 
Clifton  Road,  NE,  Atlanta,  Georgia 
30333,  telephone  404/639-0708. 

The  Director,  Management  Analysis 
and  Services  OfBce,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  annoimcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  October  19, 1999. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  99-27720  Filed  10-20-99;  12:00 
pm] 

BHJJNG  CODE  4163-70-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Nationai  Center  for  Health  Statistics 
(NCHS),  Data  Policy  and  Standards 
Staff,  Announces  the  Following 
Meeting 

NAME:  ICD-9-CM  Coordination  and 
Maintenance  Committee  meeting. 

TIME  AND  DATE:  9  a.m.-4  p.m.,  November 
12, 1999. 

place:  The  Health  Care  Financing 
Administration  (HCFA),  Auditoriiun, 
7500  Seoirity  Boulevard,  Baltimore, 
Maryland.  In  the  interest  of  sectmty, 
persons  without  a  government  I.D.  will 
need  to  show  a  photo  I.D.  and  sign-in  at 
the  security  desk  upon  entering  tiie 
building. 

STATUS:  Open  to  the  public,  limited  only 
by  the  space  available.  The  auditorium 
will  accommodate  500  people. 

purpose:  The  ICD-9-CM  Coordination 
and  Maintenance  (C&M)  Committee  will 
hold  its  final  meeting  of  the  1999  cycle 
on  Friday,  November  12, 1999.  The 
C&M  meeting  is  a  public  forum  for  the 
presentation  of  proposed  modifications 
to  the  International  Classification  of 
Diseases,  Ninth-Revision,  Cliniral 
Modification. 

MATTERS  TO  BE  DISCUSSED:  Agenda  items 
include: 
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Acute  exacerbation  of  asthma  & 

bronchiectasis 
Dementia  with  behavioral  disturbances 
Postmenopausal  status 
Prolongea  pregnancy 
Plica  of  the  knee 
Update  on  the  ICD-10-PCS  coding 

system 
Urological  procedures 
Neuroprotective  agents 
Stem  cell  transplantation  with  or 

without  purging 
Application  of  Anti-adhesion  barrier  gel 

in  spinal  siirgeiy 
Addenda 

CONTACT  PERSON  FOR  ADOmONAL 
information:  Amy  Blum,  Medical 
Classification  Specialist,  Data  Policy 
and  Standards  Staff,  NCHS,  6526 
Belcrest  Road,  Room  1100,  Hyattsville, 
Maryland  20782,  telephone  301/436- 
7050  ext.  164  (diagnosis),  or  Amy 
Gruber,  Health  Insurance  Specialist, 
Division  of  Acute  Care,  HCFA,  7500 
Security  Blvd.,  Room  C4-07-07, 
Baltimore,  Maryland,  21244  telephone 
410-786-1542  (procediu^s). 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  annoimcements  of 
meetings  and  other  committee 
management  activities,  for  both  CDC 
and  the  Agency  for  Toxic  Substances 
and  Disease  Registry. 

Dated:  October  15, 1999. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  99-27628  Filed  10-21-99;  8:45  am) 
BIUJNG  CODE  41S0-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-1060-CN] 
RIN  093»-AJS7 

Correction  Notice — Schedules  of  Per- 
Vlsit  and  Per-Beneflciary  Limitations 
on  Home  Health  Agency  Costs  fort^ost 
Reporting  Periods  Beginning  on  or 
After  October  1, 1999  and  Portions  of 
Cost  Reporting  Periods  Beginning 
Before  October  1, 2000  (Medical 
Program)— ACTION 

Schedules  of  Per- Visit  and  Per-Beneficiary 
Limitations  on  Home  Health  Agency  Costs 
for  Cost  Reporting  Periods  Beginning  on  or 
After  October  1, 1999  and  Portions  of  Cost 
Reporting  Periods  Beginning  Before  October 
1,  2000  (Medical  Program) 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Correction  of  notice  with 
comment  period. 

SUMMARY:  In  the  August  5, 1999  issue  of 
the  Federal  Register  (64  FR  42766),  we 
published  a  notice  with  comment 
period  setting  forth  revised  schedules  of 
limitations  on  home  health  agency  costs 
that  may  be  paid  under  the  Medicare 
program  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1999. 
This  dociunent  corrects  technical  errors 
made  in  that  document. 
EFFECTIVE  DATE:  October  1, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cathy  Johnson.  (410)  786-5241. 
SUPPLEMENTARY  INFORMATION: 


Background 

In  the  August  5, 1999  notice,  we 
announced  the  limitations  for  home 
health  agencies  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
1999,  including  the  per-visit  limitations. 
We  are  correcting  table  6A,  Per- Visit 
Limitations,  to  accoimt  for  an 
inadvertent  misapplication  of  the  1.1 
percent  reduction  related  to  the  market 
basket  update  factors.  The  aggregate  per- 
beneficiary  limits  were  calculated 
correctly  in  the  August  5  notice  and  are 
not  affected. 

In  addition,  there  were  inadvertent 
rounding  errors  and  a  typographical 
error  in  the  three  tables  discussing 
OASIS  adjustment.  Due  to  these  errors, 
we  are  correcting  Table  1,  Continuous 
Oasis  Adjustment:  Base;  Table  2, 
Continuous  OASIS  Adjustment:  5-Year 
Depreciation  Averaging;  and  Table  3, 
OASIS  Adjustment:  "One-Time".  Below 
sue  the  corrected  figures  and  corrected 
Tables  1  through  3.  The  total  continuous 
OASIS  adjustment  factor  should  be 
$.118895,  rather  than  $.11916.  The  total 
continuous  OASIS  adjustment  factor  of 
$.118895  when  added  to  the  one-time 
OASIS  adjustment  of  $.010267  yields  an 
overall  adjustment  of  $.129162. 

Correction  of  Errors 

1.  On  page  42771,  Table  1  is  corrected 
to  lead  as  follows: 


Table  1.—Co^4TlNuous. Oasis  Adjustment:  Base 

(For  data  reporting] 


Type  of  Adjustment 

Source 

Formula 

Cost  per  visit 

Audits  to  ensure  data  accuracy 

Data  entry,  editing.  &  auditing 

Supplies 

University  of  Colorado  (CHPR),  BLS  Oc- 
cupational Employment  Survey 
(1996).  1994  &  1995  HCFA  Cost  Re- 
port Data. 

University  of  Colorado  (CHPR).  Esti- 
mated average  salary  for  clerical  staff 

1994  &  1995  HCFA  Cost  Report  Data. 

HCFA-3006-IFC  OASIS  Reporting  (64 
FR  3748),  1994  &  1995  HCFA  Cost 
Report  Data. 

Regional  telephone   company   1994  & 

1995  HCFA  Cost  Report  Data  (for  av- 
erage size  HHA). 

(((((10  records  per  month  *  12  months)) 
*  .25  hrs)  *  $25.42)/30.000  avg  visits) 
.  .  .  professional  staff 

((((8.5  hrs  per  month  *  12)  +  (5  hrs  per 
month  *  12)  +  (1  hr  per  month  •  12)  + 
(5  hrs  per  year))  *  $10  per  hour) 
/30.000  avg  visits) 

$250  avg  cost  /  30.000  avg  visits 

(((($13.14  per  month,  per  line)  +  ($6.38 
per    month    subscrit>er    fee))    *    12 
months)  /  30,000  avg  visits) 

.02542 
.059667 
.008333 

Onooina  taleohone  costs 

.007806 

Total  .„ 

$.101228 

2.  On  page  42771,  Table  2  is  corrected  to  read  as  follows: 


triliOHtas 
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Table  2.— Continuous  Oasis  Adjustment:  5-Year  Depreciation  Averaging 

[For  data  reporting] 


Type  of  adjustment 

Source 

Formula 

Cost  per  visit 

Computer  Hardware: 

American  Hospital  As- 

sociation's Health  Data 

&  Coding  Standards 

Group's  'Estimated 

Useful  Lives  of  Depre- 

. 

ciable  Hospital  Assets" 

(revised  1998) 

— Computer 

Average  cost  for  PC  witfi  minimal  acceptable 

$2050  computer  depreciated  over  3  years.... 

$.022778 

standards  1994  &  1995  HCFA  Cost  Report 

(($2050/3)  /  30,000  avg  visits. 

Data. 

—Printer 

Average  cost  for  printer  with  minimal  acceptable 

$600  printer  cost  depreciated  over  5  years... 

.004 

standards  1994  &  1995  HCFA  Cost  Report 

(($600/5)  /  30,000  avg  visits). 

Data. 

Rrst  3  Year's  Adjustment 

*  Note:  computer  &  printer  depreciation 

.026778 

_ 

Next  2  Year's  Adjustment 

*Note:  printer  ONLY  depreciation 

.004 

5  Year  Average  Adjustment  

((($.026778*3)  +  ($.004  *  2))  /  5)  

.017667 

3.  On  page  42771  and  continuing  on  page  42772,  Table  3  is  corrected  to  read  as  follows: 

Table  3.— Continuous  Oasis  Adjustment:  "Of^iE-TiME" 

[For  data  reporting] 


Type  of  adjustment 

Source 

Formula 

Cost  per  visit 

Trainina  of  Data  Entry  Staff 

BLS  Employer  Provided  Training  (Hrs  of 
Training  (1995)  &  an  estimated  aver- 
age salary  for  clerical  personnel  1994 
&  1995  HCFA  Cost  Report  Data. 

1994  &  1995  HCFA  Cost  Report  Data  ... 

(24  hrs  *  $10)  /  30,000  avg  visits  

($28  processing  fee)  ••■  ($40  per  line 
connect  fee)  /  30,000  avg  visits. 

$.008 

Telephone  installation 

.002267 

Total  Orw  Time  Adjustment  

.010267 

4.  On  page  42772,  the  following 
corrections  are  made: 

a.  In  the  first  paragraph  of  column  1, 
in  line  13,  "$.101561"  is  corrected  to 
read  "$.101228". 

b.  In  the  first  paragraph  of  column  1, 
in  the  fifth  line  from  the  bottom, 
"$.0267"  is  corrected  to  read 
"$.026778". 

c.  In  the  second  paragraph  of  colimm 
1,  which  continues  in  column  2,  in  line 


15,  "$.026777"  is  corrected  to  read 
"$.026778". 

d.  In  the  second  paragraph  of  colximn 
1,  in  line  23,  "$.01766"  is  corrected  to 
read  "$.017667". 

e.  In  the  second  paragraph  of  colimin 
1,  the  last  sentence  as  continued  in 
column  2,  is  corrected  to  read  "This 
yearly  average  computer  hardware 
depreciation  adjustment  ($.017667), 

TABLE  6A.— PER-Visrr  Limitations 


when  added  to  the  base  continuous 
OASIS  adjustment  ($.101228),  results  in 
a  total  continuous  OASIS  adjustment  of 
$.118895." 

f.  In  the  first  full  paragraph  in  column 
2,  in  line  6,  "$.0103"  is  corrected  to 
read  "$.010267". 

5.  On  page  42777,  Table  6A  is 
corrected  in  its  entirety  to  read  as 
follows: 


Type  of  visit 


Per-visit  limita- 
tion 


Labor  portion 


Nonlabor  por- 
tion 


MSA  (NECMA)  location: 

SkiHed  nursing  cars 

Physical  therapy  

Speech  therapy  

Occupational  therapy  ... 

Medical  social  sen/ices 

Home  health  aide  

NonMSA  location: 

Skilled  nursing  fare 

Physical  therapy  

Speech  tfierapy 

Occupational  therapy  ... 

Medical  social  services 

Home  health  aides  


$100.81 
115.56 
117.06 
115.97 
141.40 
46.43 

111.07 
127.15 
133.00 
132.50 
174.10 
46.66 


$78.91 
90.16 
91.40 
90.46 

110.13 
36.39 

90.28 
103.15 
107.68 
107.01 
141.49 

37.98 


$21.90 
25.40 
25.66 
25.51 
31.27 
10.04 

20.79 
24.00 
25.32 
25.49 
32.61 
8.68 
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Section  1861(v)(l)(A)  of  the  Social 
Security  Act  (42  U.S.C.  1395x  {v)(l)(A). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773  Medicare — Hospital 
Insurance) 

Dated:  October  15, 1999. 
Brian  P.  Bums, 

Deputy  Assistant  Secretary  for  Information 
Resources  Management. 
[FR  Doc.  99-27586  Filed  10-19-99;  11:43 
am] 

BILLING  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HMlth  Care  Financing  Administration 

[HCFA-a005-fq 
RIN  0938-AB52 

Medicare  Program;  Inpatient  Hospital 
Deductible  and  Hospital  and  Extended 
Care  Services  Coinsurance  Amounts 
for  2000 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
inpatient  hospital  deductible  and  the 
hospital  and  extended  care  services 
coinsurance  amounts  for  services 
furnished  in  calendar  year  2000  under 
Medicare's  hospital  insiuance  program 
(Medicare  Part  A).  The  Medicare  statute 
specifies  the  formulae  used  to  determine 
these  amoimts. 

The  inpatient  hospital  deductible  will 
be  $776.  The  daily  coinstirance  amounts 
will  be:  (a)  $194  for  the  61st  through 
90th  day  of  hospitalization  in  a  benefit 
period;  (b)  $388  for  lifetime  reserve 
days;  and  (c)  $97  for  the  21st  through 
100th  day  of  extended  care  services  in 
a  skilled  nursing  facility  in  a  benefit 
period. 

EFFECTIVE  DATE:  This  notice  is  efiiective 
on  January  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Qare  McFarland.  (410)  786-6390. 

For  case-mix  analysis  only:  Gregory  J. 
Savord.  (410)  786-1521. 
SUPPLEMENTARY  INFORMATKMf: 

L  Background 

Section  1813  of  the  Social  Security 
Act  (the  Act)  provides  for  an  inpatient 
hospital  deductible  to  be  subtracted 
fit)m  the  amount  payable  by  Medicare 
for  inpatient  hospital  services  furnished 
to  a  beneficiary.  It  also  provides  for 
certain  coinsurance  amounts  to  be 
subtracted  from  the  amoimts  payable  by 
Medicare  for  inpatient  hospital  and 
extended  care  services.  Section 
1813(b)(2)  of  the  Act  requires  us  to 


determine  and  publish,  between 
September  1  and  September  15  of  each 
year,  the  amount  of  the  inpatient 
hospital  deductible  and  the  hospital  and 
extended  care  services  coinsurance 
amoimts  applicable  for  services 
furnished  in  the  following  calendar 
year. 

n.  Computing  the  Inpatient  Hospital 
Deductible  for  2000 

Section  1813(b)  of  the  Act  prescribes 
the  method  for  computing  the  amount  of 
the  inpatient  hospital  deductible.  The 
inpatient  hospital  deductible  is  an 
amoimt  equal  to  the  inpatient  hospital 
deductible  for  the  preceding  calendar 
year,  changed  by  our  best  estimate  of  the 
payment-weighted  average  of  the 
applicable  percentage  increases  (as 
defined  in  section  1886(b)(3)(B)  of  the 
Act)  used  for  updating  the  payment 
rates  to  hospitals  for  discharges  in  the 
fiscal  year  that  begins  on  October  1  of 
the  same  preceding  calendar  year,  and 
adjusted  to  reflect  real  case  mix.  The 
adjustment  to  reflect  real  case  mix  is 
determined  on  the  basis  of  the  most 
recent  case  mix  data  available.  The 
amount  determined  imder  this  formula 
is  roimded  to  the  nearest  midtiple  of  $4 
(or,  if  midway  between  two  midtiples  of 
$4,  to  the  next  higher  multiple  of  $4). 

Under  section  1886(b)(3)(B)(i)  of  the 
Act,  as  amended  by  section  4401(a)  of 
the  Balanced  Budget  Act  of  1997  (BBA 
'97)  (Public  Law  105-33),  the  percentage 
increase  used  to  update  the  payment 
rates  for  fiscal  year  2000  for  hospitals 
paid  imder  the  prospective  payment 
system  is  the  market  basket  percentage 
increase  minus  1.8  percentage  points. 

Under  section  1886(b)(3)(B)(ii)  of  die 
Act,  as  amended  by  section  4411(a)  of 
the  BBA  '97,  the  percentage  increase 
used  to  update  the  payment  rates  for 
fiscal  year  2000  for  hospitals  excluded 
from  the  prospective  payment  system 
depends  on  the  hospital's  allowable 
operating  costs  of  inpatient  hospital 
services.  If  the  hospital's  allowable 
operating  costs  of  inpatient  hospital 
services  for  the  most  recent  cost 
reporting  period  for  which  information 
is  available — 

(1)  Are  equal  to  or  exceed  110  percent 
of  the  hospital's  target  amount  for  that 
cost  reporting  period,  the  applicable 
percentage  increase  is  the  market  basket 
percentage; 

(2)  Exceed  100  percent  but  are  less 
than  110  percent  of  the  hospital's  tai^et 
amount  for  that  cost  reporting  period, 
the  applicable  percentage  increase  is  the 
market  basket  percentage  minus  0.25 
percentage  points  for  each  percentage 
point  by  which  the  hospital's  allowable 
operating  costs  are  less  than  110  percent 
of  the  target  amoimt  for  that  cost 


reporting  period  (but  not  less  than  0 
percent); 

(3)  Are  equal  to  or  less  than  100 
percent  of  the  hospital's  target  amoujit 
for  that  cost  reporting  period,  but 
exceed  two-thirds  of  the  target  amount, 
the  applicable  percentage  increase  is  0 
percent  or,  if  greater,  the  market  basket 
percentage  minus  2.5  percentage  points; 
or 

(4)  Do  not  exceed  two-thirds  of  the 
hospital's  target  amoimt  for  that  cost 
reporting  period,  the  applicable 
percentage  increase  is  0  percent. 

The  market  basket  percentage  increase 
for  fiscal  year  2000  is  2.9  percent,  as 
announced  in  the  Federal  Register  on 
July  30, 1999  (64  FR  41490).  Therefore, 
the  percentage  increase  for  hospitals 
paid  under  the  pros(>ective  payment 
system  is  1.1  percent.  The  average 
payment  percentage  increase  for 
hospitals  excluded  from  the  prospective 
pajrment  system  is  0.9  percent. 
Weighting  these  percentages  in 
accordance  with  payment  volume,  our 
best  estimate  of  the  payment-weighted 
average  of  the  increases  in  the  payment 
rates  for  fiscal  year  2000  is  1.09  percent. 

To  develop  the  adjustment  for  real 
case  mix,  we  first  calculated  for  each 
hospital  an  average  case  mix  that 
reflects  the  relative  cosUiness  of  that 
hospital's  mix  of  cases  compared  to 
those  of  other  hospitals.  We  then 
computed  the  change  in  average  case 
mix  for  hospitals  paid  under  the 
Medicare  prospective  payment  system 
in  fiscal  year  1999  compared  to  fiscal 
year  1998.  (We  excluded  from  this 
calculation  hospitals  excluded  from  the 
prospective  payment  system  because 
their  payments  are  based  on  reasonable 
costs  and  are  afiiacted  only  by  real 
changes  in  case  mix.)  We  used  bills 
from  prospective  pajTnent  hospitals 
received  in  HCFA  as  of  April  1999. 
These  bills  represent  a  total  of  about  5.6 
miUion  discharges  for  fiscal  year  1999 
and  provide  the  most  recent  case  mix 
data  available  at  this  time.  Based  on 
these  bills,  the  change  in  average  case 
mix  in  fiscal  year  1999  is  -0.87  percent. 
Based  on  past  experience,  we  expect  the 
overall  case  mix  change  to  be  -0.6 
percent  as  the  year  progresses  and  more 
fiscal  year  1999  data  become  available. 

Section  1813  of  the  Act  requires  that 
the  inpatient  hospital  deductible  be 
adjusted  only  by  that  portion  of  the  case 
mix  change  that  is  determined  to  be 
real.  There  is  a  negligible  change  in 
overall  case  mix  for  fiscal  year  1999.  We 
estimate  that  there  is  no  change  in  real 
case  mix;  that  is,  we  estimate  that  the 
change  in  real  case  mix  for  fiscal  year 
1999  is  0.0  percent. 
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That,  ths  astimats  of  the  payment- 
weightod  avenge  of  the  appliodjle 
percentage  incraeses  used  lor  updating 
the  payment  rates  is  1.09  percent,  and 
the  real  case  mix  adjustment  factor  for 
the  deductible  is  0.0  percent  Therefore, 
under  the  statutoiy  formula,  the 
inpatient  hospital  deductible  for 
services  furnished  in  calendar  year  2000 
is  S776.  This  deductible  amount  is 
determined  by  multiplying  $768  (the 
inpatient  hospital  deductible  for  1999) 
by  the  payment-weighted  average 
increase  in  the  payment  rates  of  1.0109 
multiplied  by  the  increase  in  real  case 
'  mix  of  1.000,  which  equals  S776.37  and 
is  rounded  to  S776. 

in.  Computing  the  Inpatient  Hospital 
and  Extended  Can  Services 
Coinsurance  Amounts  for  2000 

The  coinsurance  amounts  provided 
for  in  section  1813  of  the  Act  are 
defined  as  fixed  percentages  of  the 
inpatient  hospital  deductible  for 
services  furnished  in  the  same  calendar 
year.  Thus,  the  increase  in  the 
deductible  generates  increases  in  the 
coinsurance  amounts.  For  inpatient 
hospital  and  extended  care  services 
furnished  in  2000.  in  accordance  with 
the  fixed  percentages  defined  In  the  law. 
the  daily  coinsurance  for  the  61st 
through  90th  day  of  hospitalization  in  a 
benefit  period  will  be  SI 94  (one-fourth 
of  the  inpatient  hospital  deductible):  the 
daily  coinsurance  for  lifetime  reserve 
days  will  be  S388  (one-half  of  the 
inpatient  hospital  deductible]:  and  the 
daily  coinsurance  for  the  21st  through 
100th  day  of  extended  care  services  in 
a  skilled  nursing  facility  in  a  benefit 
period  will  be  S97  (one^eighth  of  the 
inpatient  hospital  deductible). 

IV.  Cost  to  Beneficiaries 

We  estimate  that  in  2000  there  will  be 
about  8.6  million  deductibles  paid  at 
S776  each,  about  2.2  million  days 
subject  to  coinsurance  at  Si 94  per  day 
(for  hospital  days  61  through  90).  about 
1.0  million  lifetime  reserve  days  subiect 
to  coinsurance  at  S388  per  day.  and 
about  31.7  million  extended  care  days 
subject  to  coinsurance  at  S97  per  day. 
Similarly,  we  estimate  that  in  1999  there 
will  be  about  8.5  million  deductibles 
paid  at  S768  each,  about  2.2  million 
days  subject  to  coinsurance  at  Si  92  per 
day  (for  hospital  days  61  through  90). 
about  1.0  million  lifetime  reserx'e  davs 
subject  to  coinsurance  at  S384  per  day. 
•ind  jbout  29.9  million  extended  care 
days  subject  to  coinsurance  at  S96  per 
day.  Therefore,  the  estimated  total 


increase  in  cost  to  benefidariea  is  about 
$360  million  (rounded  to  the  naarast 
$10  million),  due  to  (1)  the  inowse  in 
the  deductible  and  coinsurance  amounts 
and  (2)  the  change  in  the  number  of 
deductibles  and  daily  coinsurance 
amounts  paid. 

V.  Waiver  of  Proposed  Notice  and 
Comment  Period 

The  Medicare  statute,  as  discussed 
previously,  requires  publication  of  the 
Medicare  part  A  inpatient  hospital 
deductible  and  the  hospital  and 
extended  care  services  coinsurance 
amounts  for  services  for  each  calendar 
year.  The  amounts  are  determined 
according  to  the  statute.  As  has  been  our 
custom,  we  use  general  notices,  rather 
than  notice  and  comment  rulemaking 
procedures,  to  make  the 
announcements.  In  doing  so,  we 
acknowledge  that,  under  the 
Administrative  Procedure  Act, 
interpretive  rules,  general  statements  of 
policy,  and  rules  of  agency  organization, 
procedure,  or  practice  are  excepted  from 
the  requirements  of  notice  and  comment 
rulemaking. 

We  considered  publishing  a  proposed 
notice  to  provide  a  period  for  public 
comment.  However,  we  may  waive  that 
procedure  if  we  find  good  cause  that 
prior  notice  and  comment  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest.  We  find  that  the     . 
procedure  for  notice  and  comment  is       ' 
unnecessary  because  the  formula  used 
to  calculate  the  inpatient  hospital 
deductible  and  hospital  and  extended 
care  services  coinsiuance  amounts  is 
statutorily  directed,  and  we  can  exercise 
no  discretion  in  following  that  formula. 
Moreover,  the  statute  establishes  the 
time  period  for  which  the  deductible 
and  coinsurance  amounts  will  apply 
and  delaying  publication  would  be 
contrary  to  the  public  interest. 
Therefore,  we  find  good  cause  to  waive 
publication  of  a  proposed  notice  and 
solicitation  of  public  comments. 

VI.  Regulatory  Impact  Statement 

We  have  examined  the  impacts  of  this 
notice  as  required  by  Executive  Order 
12866  and  the  Regulatory  Fle.xibilitv  Act 
(RFA)  (Public  Law  96-354).  Executive 
Order  12866  directs  agencies  to  assess 
all  costs  and  benefits  of  available 
regulatory  alternatives  and.  when 
regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects:  distributive  impacts: 


and  equity).  Tlie  RFA  raquires  agencies 
to  anatyze  options  for  regulatory  ralief 
far  smdl  businesses.  For  purposes  of  the 
KFA,  States  and  individuals  are  not 
considered  small  entities. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any 
notice  that  may  have  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  Such 
an  analysis  must  conform  to  the 
provisions  of  section  604  of  the  RFA. 
For  purposes  of  section  1102(b)  of  the 
Act.  we  consider  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  50  beds.  We  have 
determined  that  this  notice  will  not 
have  a  significant  effect  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  Therefore,  we  are 
not  preparing  an  analysis  for  section 
1102(b)  of  the  Act. 

As  stated  in  section  fV  of  this  notice. 
we  estimate  that  the  total  increase  in 
costs  to  beneficiaries  associated  with 
this  notice  is  about  S360  million  due  to 
(1)  the  increase  in  the  deductible  and 
coinsurance  amounts  and  (2)  the  change 
in  the  number  of  deductibles  and  dally 
coinsurance  amounts  paid.  Therefore, 
this  notice  is  a  major  rule  as  defined  in 
title  5.  United  Stales  Code,  scclioii 
S04  (2)  and  is  en  ecoooaucaUy 
signifirant  role  BnderExecnitWe  Older 
12866. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

We  have  reviewed  this  notice  under 
the  threshold  criteria  of  Executive  Order 
13132,  Federalism.  We  have  determined 
that  it  does  not  significandy  affect  the 
rights,  roles,  and  responsibilities  of 
States. 

.Authority:  Sections  1813(b)(2)  of  the  Social 
Security  Act  (42  U.S.C  1395«*-2(b)(2)). 

(Catalog  of  Federal  Domestic  .Assistance 
Program  No.  93.773.  .Medicare — Hospital 
Insurance) 

Dated:  October  13.  I'Jflg. 

Michael  M.  Hash. 

Deputy  Administrator.  H faith  Care  F'nartr:n\t 
Administration. 

Dated:  October  18. 1990. 
Donna  E.  Shalala. 
StKKtary: 
(FR  Doc.  99-27H23  Filed  10-19-99:  Il:3.5ami 

SILUNG  COOe  4120-01-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Care  Financing  Administration 

[HCFA-8006-fl] 
RIN  0938-AJ80 

Medicare  Program;  Monthiy  Actuariai 
Rates  and  iMonthly  Supplementary 
Medical  insurance  Premium  Rata 
Beginning  January  1, 2000 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
action:  Notice. 

SUMMARY:  In  accordance  with  section 
1839  of  the  Social  Seciuity  Act,  this 
notice  announces  the  monthly  actuarial 
rates  for  aged  (age  65  or  over)  and 
disabled  (under  age  65)  enroUees  in  the 
Medicare  Supplementary  Medical 
Insurance  (SMI)  program  for  2000.  It 
also  announces  the  monthly  SMI 
premium  rate  to  be  paid  by  all  enrollees 
during  2000.  The  monthly  actuarial 
rates  for  2000  are  $91.90  for  aged 
enrollees  and  $121.10  for  disabled 
enrollees.  The  monthly  SMI  premium 
rate  for  2000  is  $45.50.  (The  1999 
premium  rate  was  also  $45.50).  The 
2000  Part  B  premium  is  not  equal  to  50 
percent  of  the  monthly  actuarial  rate 
because  of  the  differential  between  the 
amount  of  home  health  that  is 
transferred  into  Part  B  in  2000  (three- 
sixths)  and  the  amount  in  Part  B  that  is 
included  in  the  premium  calculation 
(three-sevenths).  Included  in  the 
monthly  premium  rate  is  $2.87  for  home 
health  services  being  transferred  into 
PartB. 

EFFECTIVE  DATE:  January  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carter  S.  Warfield,  (410)  786-6396. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Medicare  Supplementary  Medical 
Insurance  (SMI)  program  is  the 
volimtary  Medicare  Part  B  program  that 
pays  all  or  part  of  the  costs  for 
physicians'  services,  outpatient  hospital 
services,  home  health  services,  services 
furnished  by  rural  health  clinics, 
ambulatory  siirgical  centers, 
comprehensive  outpatient  rehabilitation 
facilities,  and  certain  other  medical  and 
health  services  not  covered  by  hospital 
insurance  (HI)  (Medicare  Part  A).  The 
SMI  program  is  available  to  individuds 
who  are  entitled  to  HI  and  to  U.S. 
residents  who  have  attained  age  65  and 
are  citizens,  or  aliens  who  were  lawfully 
admitted  for  permanent  residence  and 
have  resided  in  the  United  States  for  5 
consecutive  years.  This  program 
requires  enrollment  and  payment  of 


monthly  premiums,  as  provided  in  42 
CFR  part  407,  subpart  B,  and  part  408, 
respectively.  The  difference  between  the 
premiums  paid  by  all  enrollees  and  total 
incurred  costs  is  met  from  the  general 
revenues  of  the  Federal  government. 

The  Secretary  of  Health  and  Hiunan 
Services  is  required  by  section  1839  of 
the  Social  Security  Act  (the  Act)  to  issue 
two  annual  notices  relating  to  the  SMI 
program. 

One  notice  annoimces  two  amounts 
that,  according  to  actuarial  estimates, 
will  equal  respectively,  one-half  the 
expected  average  monthly  cost  of  SMI 
for  each  aged  enroUee  (age  65  or  over) 
and  one-half  the  expected  average 
monthly  cost  of  SMI  for  each  disabled 
enroUee  (under  age  65)  during  the  year 
begiiming  the  following  January.  These 
amoimts  are  called  "monthly  actuarial 
rates." 

The  second  notice  announces  the 
monthly  SMI  premium  rate  to  be  paid 
by  aged  and  disabled  enrollees  for  the 
year  beginning  the  following  January. 
(Although  the  costs  to  the  program  per 
disabled  enrollee  are  different  than  for 
the  aged,  the  law  provides  that  they  pay 
the  seime  premium  amount.)  Beginning 
with  the  passage  of  section  203  of  the 
Social  Security  Amendments  of  1972 
(Public  Law  92-603),  the  premiiun  rate, 
which  was  determined  on  a  fiscal  year 
basis,  was  limited  to  the  lesser  of  the 
actuarial  rate  for  aged  enrollees,  or  the 
current  monthly  premium  rate  increased 
by  the  same  percentage  as  the  most 
recent  general  increase  in  monthly  title 
II  social  security  benefits. 

However,  the  passage  of  section  124 
of  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  (TEFRA) 
(Public  Law  97-248)  suspended  this 
premium  determination  process. 
Section  124  of  TEFRA  changed  the 
premiiun  basis  to  50  percent  of  the 
monthly  actuarial  rate  for  aged  enrollees 
(that  is,  25  percent  of  program  costs  for 
aged  enrollees).  Section  606  of  the 
Social  Seciuity  Amendments  of  1983 
(Public  Law  98-21),  section  2302  of  the 
Deficit  Reduction  Act  of  1984  (DRA 

1984)  (Public  Law  98-369).  section  9313 
of  the  Consolidated  Omnibus  Budget 
Reconcihation  Act  of  1985  (COBRA 

1985)  (Public  Law  99-272),  section  4080 
of  the  Onmibus  Budget  Reconciliation 
Act  of  1987  (OBRA  1987)  (Public  Law 
100-203),  and  section  6301  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1989  (OBRA  1989)  (Public  Law  101- 
239)  extended  the  provision  that  the 
premium  be  based  on  50  percent  of  the 
monthly  actuarial  rate  for  aged  enrollees 
(that  is,  25  percent  of  program  costs  for 
aged  enrollees).  This  extension  expired 
at  the  end  of  1990. 


The  premium  rate  for  1991  through 

1995  was  legislated  by  section 
1839(e)(1)(B)  of  the  Act,  as  added  by 
section  4301  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA  1990) 
(Public  Law  101-508).  In  January  1996, 
the  premiiun  determination  basis  would 
have  reverted  to  the  method  established 
by  the  1972  Social  Security  Act 
Amendments.  However,  section  13571 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1993  (OBRA  1993)  (Public  Law 
103-66)  changed  the  premium  basis  to 
50  percent  of  the  monthly  actuarial  rate 
for  aged  enrollees  (that  is,  25  percent  of 
program  costs  for  aged  enrollees)  for 

1996  through  1998. 

Section  4571  of  the  Balanced  Budget 
Act  of  1997  (BBA  1997)  (Public  Law 
105-33)  permanently  extended  the 
provision  that  the  premium  be  based  on 
50  percent  of  the  monthly  actuarial  rate 
for  aged  enrollees  (that  is,  25  percent  of 
pro^'am  costs  for  aged  enrollees). 

BBA  1997  inclucfed  a  further 
provision  affecting  the  calculation  of  the 
SMI  actuarial  rates  and  premiums  for 
1998  though  2003.  Section  4611  of  BBA 

1997  modified  the  home  health  benefit 
payable  under  the  HI  program  for 
individuals  enrolled  in  the  SMI 
program.  In  doing  so,  expenditures  for 
home  health  services  not  considered 
"post-institutional"  will  be  payable 
under  the  SMI  program  rather  than  the 
HI  program  beginning  in  1998. 
HowevOT,  section  4611(e)(1)  of  BBA 

1997  requires  that  there  be  a  transition 
from  1998  through  2002  for  the 
aggregate  amount  of  the  expenditures 
transferred  from  the  HI  program  to  the 
SMI  program.  Section  4611(e)(2)  also 
provides  a  specific  yearly  proportion  for 
the  transferred  funds.  The  proportions 
are  Ve  for  1998,  Vs  for  1999,  V2  for  2000, 
*M  for  2001.  and  Ve  for  2002.  For 
purposes  of  determining  the  correct 
amount  of  financing  from  general 
revenues  of  the  Federal  government,  it 
is  necessary  to  include  only  these 
transitional  amounts  in  the  monthly 
actuarial  rates  for  both  aged  and 
disabled  enrollees,  rather  than  the  total 
cost  of  the  home  health  services  being 
transferred.  Accordingly,  the  actuarial 
rates  shown  in  this  announcement 
reflect  the  net  transitional  cost  only. 

Section  4611te)(3)  of  BBA  1997  also 
specifies,  for  the  purposes  of 
determining  the  premium,  that  the 
monthly  actuarial  rate  for  enroUees  age 
65  and  over  shall  be  computed  as 
though  the  transition  would  occur  for 

1998  through  2003  and  that  V?  of  the 
cost  would  be  transferred  in  1998,  V?  in 
1999,  3/7  in  2000,  V?  in  2001,  V7  in  2002, 
and  ^7  in  2003.  Therefore,  the  transition 
period  for  incorporating  this  home 
health  transfer  into  the  premium  is  7 
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years  while  the  transition  period  for 
including  these  services  in  the  actuarial 
rate  is  6  years.  As  a  result,  the  premium 
rate  for  this  year  and  each  of  the  next 
3  years,  through  2003,  will  be  less  than 
50  percent  of  the  actuarial  rate  for  aged 
enrollees  announced  by  the  Secretary. 

New  section  1933(c)  of  the  Act,  as 
added  by  section  4732(c)  of  BBA  1997, 
requires  the  Secretary  to  allocate  money 
from  the  SMI  trust  fund  to  the  State 
Medicaid  programs  for  the  purpose  of 
providing  Medicare  Part  B  premium 
assistance  from  1998  through  2002  for 
the  section  1933  qualifying  low-income 
Medicaid  beneficiaries.  This  allocation, 
while  not  being  a  benefit  expenditure, 
will  be  an  expenditure  of  the  trust  fund 
and  has  been  included  in  calctilating  the 
SMI  actuarial  rates  for  this  year.  The 
allocation  will  be  included  in 
calaUating  the  SMI  actuarial  rates 
through  2002. 

As  determined  according  to  section 
1839(a)(3)  of  the  Act  and  section 
4611(e)(3)  of  BBA  1997,  the  premiiun 
rate  for  2000  is  $45.50.  Included  in  the 
premium  rate  is  $2.87  for  home  health 
services  being  transferred  into  Part  B. 

A  further  provision  affecting  the 
calculation  of  the  SMI  premium  is 
section  1839(f)  of  the  Act,  as  amended 
by  section  211  of  the  Medicare 
Catastrophic  Coverage  Act  of  1988 
(Public  Law  100-360).  (The  Medicare 
Catastrophic  Coverage  Repeal  Act  of 
1989  (Public  Law  101-234)  did  not 
repeal  the  revisions  to  section  1839(f) 
made  by  Public  Law  100-360.)  Section 
1839(f)  provides  that  if  an  individual  is 
entitled  to  benefits  imder  section  202  or 
223  of  the  Act  (the  Old-Age  and 
Survivors  Insurance  Benefit  and  the 
Disability  Insurance  Benefit, 
respectively)  and  has  the  SMI  premiums 
deducted  from  these  benefit  payments, 
the  premium  increase  will  be  reduced  to 
avoid  causing  a  decrease  in  the 
individual's  net  monthly  payment.  This 
occurs  if  the  increase  in  the  individual's 
social  security  benefit  due  to  the  cost- 
of-living  adjustment  imder  section 
215(i)  of  the  Act  is  less  than  the  increase 
in  the  premiunj.  Specifically,  the 
reduction  in  the  premiimi  amoimt 
applies  if  the  individual  is  entitled  to 
benefits  under  section  202  or  223  of  the 
Act  for  November  and  December  of  a 
particiilar  year  and  the  individual's  SMI 
premiums  for  December  and  the 
following  January  are  deducted  from  the 
respective  month's  section  202  or  223 
benefits. 

A  check  for  benefits  under  section  202 
or  223  is  received  in  the  month 
following  the  month  for  which  the 


benefits  are  due.  The  SMI  premium  that 
is  deducted  from  a  particular  check  is 
the  SMI  pajonent  for  the  month  in 
which  the  check  is  received.  Therefore, 
a  benefit  check  for  November  is  not 
received  until  December,  but  has  the 
December's  SMI  premium  deducted 
from  it.  This  change,  in  effect, 
perpetuates  former  amendments  that 
prohibited  SMI  premium  increases  from 
reducing  an  individual's  benefits  in 
years  in  which  the  dollar  amount  of  the 
individual's  cost-of-living  increase  in 
benefits  was  not  at  least  as  great  as  the 
dollar  amount  of  the  individual's  SMI 
premium  increase. 

Generally,  if  a  beneficiary  qualifies  for 
this  protection  that  is,  the  beneficiary 
must  have  been  in  current  payment 
status  for  November  and  December  of 
the  previous  year,  the  reduced  premium 
for  the  individual  for  that  January  and 
each  of  the  succeeding  11  months,  for 
which  he  or  she  is  entitled  to  benefits 
under  section  202  or  20Tof  the  Act  is 
the  greater  of  the  following: 

(1)  The  monthly  premium  for  January 
reduced  as  necessary  to  make  the 
December  monthly  benefits,  after  the 
deduction  of  the  SMI  premiiun  for 
January,  at  least  equal  to  the  preceding 
November's  monthly  benefits,  after  the 
deduction  of  the  SMI  premium  for 
December;  or 

(2)  The  monthly  premium  for  that 
individual  for  that  December. 

In  determining  the  premium 
limitations  under  section  1839(f)  of  the 
Act,  the  monthly  benefits  to  which  an 
individual  is  entitled  imder  section  202 
or  223  do  not  include  retroactive 
adjustments  or  pajrments  and 
deductions  on  account  of  work.  Also, 
once  the  monthly  premium  amount  has 
been  established  under  section  1839(f) 
of  the  Act,  it  will  not  be  changed  during 
the  year  even  if  there  are  retroactive 
adjustments  or  payments  and 
deductions  on  account  of  work  that 
apply  to  the  individual's  monthly 
benefits. 

Individuals  who  have  enrolled  in  the 
SMI  program  late  or  have  reenrolled 
after  the  termination  of  a  coverage 
period  are  subject  to  an  increased 
premium  under  section  1839(b)  of  the 
Act.  The  increase  is  a  percentage  of  the 
premium  and  is  based  on  the  new 
premium  rate  before  any  reductions 
under  section  1839(f)  are  made. 

n.  Notice  of  Monthly  Actuarial  Rates 
and  Montlily  Prenuum  Rate 

The  monthly  actuarial  rates 
applicable  for  2000  are  $91.90  for 
enrollees  age  65  and  over,  and  $121.10 


for  disabled  enrollees  under  age  65. 
Section  III  of  this  notice  gives  the 
actuarial  assumptions  and  bases  from 
which  these  rates  are  derived.  The 
monthly  premium  rate  will  be  $45.50 
during  2000,  the  same  as  the  1999 
premium  rate.  Included  in  the  monthly 
premium  rate  is  $2.87  for  home  health 
services  being  transferred  into  Part  B. 

m.  Statement  of  Actuarial  Assumptions 
and  Bases  Employed  in  Determining  the 
Monthly  Actuarial  Rates  and  the 
Monthly  Premium  Rate  for  the 
Supplementary  Medical  Insurance 
Program  Beginning  January  2000 

A.  Actuarial  Status  of  the 
Supplementary  Medical  Insurance  Trust 
Fund 

Under  the  law,  the  starting  point  for 
determining  the  monthly  premium  is 
the  amount  that  would  be  necessary  to 
finance  the  SMI  program  on  an  incurred 
basis.  This  is  the  amount  of  income  that 
would  be  sufficient  to  pay  for  services 
furnished  during  that  year  (including 
associated  administrative  costs)  even 
though  payment  for  some  of  these 
services  will  not  be  made  until  after  the 
close  of  the  year.  The  portion  of  income 
required  to  cover  benefits  not  paid  until 
after  the  close  of  the  year,  is  added  to  ^ 
the  trust  fund  and  used  when  needed. 

The  rates  are  established 
prospectively  and  are,  therefore,  subject 
to  projection  error.  Additionally, 
legislation  enacted  after  the  financing 
has  been  established,  but  effective  for 
the  period  in  which  the  financing  has 
been  set,  may  affect  program  costs.  As 
a  result,  the  income  to  the  program  may 
not  equal  incurred  costs.  Therefore, 
trust  fund  assets  should  be  maintained 
at  a  level  that  is  adequate  to  cover  a 
moderate  degree  of  variation  between 
actual  and  projected  costs,  and  the 
amount  of  incurred,  but  unpaid 
expenses.  An  appropriate  level  for 
assets  to  cover  a  moderate  degree  of 
variation  between  actual  and  projected 
costs  depends  on  nimierous  factors.  The 
most  important  of  these  factors  are:  (1) 
The  difference  from  prior  years  between 
the  actual  performance  of  the  program 
and  estimates  made  at  the  time 
financing  was  established,  and  (2)  the 
expected  relationship  between  inclined 
and  cash  expenditures.  Ongoing 
analysis  is  made  of  both  factors  as  the 
trends  vary  over  time. 

Table  1  summarizes  the  estimated 
actuarial  status  of  the  trust  fund  as  of 
the  end  of  the  financing  period  for  1998 
and  1999. 
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Table  1.— Estimated  Actuarial  Status  of  the  Supplementary  Medical  Insurance  Trust  Fund  as  of  the  End 

OF  THE  Financing  Period 

[In  billions  of  dollars] 


Financing  period  ending 

Assets 

Uabilities 

Assets  less 

liabilities 

Dec.  31.  1998  ; „ 

46,212 
43,715 

8,842 
3.190 

37,369 
40S2S 

Dec.  31,  1999 : 

B.  Monthly  Actuarial  Rate  for  Enrollees 
Age  65  and  Older 

The  monthly  actuarial  rate  for 
enrollees  age  65  and  older  is  one-half  of 
the  monthly  projected  cost  of  benefits, 
the  Medicaid  transfer  (for  1998  through 
2002],  and  administrative  expenses  for 
each  enrollee  age  65  and  older,  adjusted 
to  allow  for  interest  earnings  on  assets 
in  the  trust  fund  and  a  contingency 
margin.  The  contingency  margin  is  an 
amount  appropriate  to  provide  for  a 
moderate  degree  of  variation  between 
actual  and  projected  costs  and  to 
amortize  any  surplus  or  unfunded 
liabilities.  As  noted  in  section  I.  of  this 
aimouncement,  section  4611(e)(2]  of 
BBA  1997  requires  that  only  Va  of  the 
cost  of  the  home  health  services  being 
transferred  be  included  in  the  actuarial 
rate  for  2000,  rather  than  the  full  cost  of 
such  benefits. 

The  monthly  actuarial  rate  for 
enrollees  age  65  and  older  for  2000  is 
determined  by  first  establishing  per- 
enroUee  cost  by  tjrpe  of  service  from 
program  data  through  1998  and  then 
projecting  these  costs  for  subsequent 
years.  The  projection  factors  used  are 
shown  in  Table  2.  The  projected  values 
for  financing  periods  fi'om  January  1 , 
1997  through  December  31,  2000,  are 
shown  in  Table  3. 

The  projected  monthly  rate  required 
to  pay  for  one-half  of  the  total  of 
benefits,  the  transfer  to  Medicaid,  and 
administrative  costs  for  enrollees  age  65 
and  over  for  2000  is  $106.25.  Included 
in  the  total  of  $106.25  is  $10.56  for 
home  health  services  and  $23.52  for 
managed  care  services.  The  amount  of 
$10.56  for  home  health  services 
includes  (1)  the  full  cost  of  fee-for- 
service  home  health  services  being 
transferred  from  the  HI  program  as  a 
result  of  BBA  1997  as  if  the  transition 
did  not  apply  ($10.20)  as  well  as  (2)  the 
cost  of  furnishing  all  home  health 
services  to  those  individuals  enrolled  in 
SMI  only  ($0.36).  The  amount  of  $23.52 
for  managed  care  services  includes  (1) 
The  full  cost  of  managed  care  home 
health  services  being  transferred  from 
the  HI  program  as  a  result  of  BBA  1997 
as  if  the  transition  did  not  apply  ($3.18) 
as  well  as  (2)  the  cost  of  furnishing  all 
other  SMI  services  to  those  individuals 


enrolled  in  managed  care-plans  ($20.34). 
Since  section  4611(e)(2)  of  BBA  1997 
requires  that  only  Vz  of  the  cost  for  those 
services  being  transferred  be  included  in 
the  actuarial  rate  for  2000,  the  monthly 
actuarial  rate  provides  for  an  adjustment 
of  -$6.69,  representing  Vz  of  the  full 
cost  of  such  services.  The  monthly 
actuarial  rate  of  $91.90  also  provides  an 
adjustment  of  -$3.77  for  interest 
earnings  and  -$3.89  for  a  contingency 
margin.  Based  on  oirrent  estimates,  it 
appears  that  the  assets  are  more  than 
sufficient  to  cover  the  amount  of 
incurred  but  unpaid  expenses  and  to 
provide  for  a  moderate  degree  of 
variation  between  actual  and  projected 
costs.  Thus,  a  negative  contingency 
margin  is  needed  to  reduce  assets  to  a 
more  appropriate  level. 

C.  Monthly  Actuarial  Rate  for  Disabled 
Enrollees 

Disabled  enrollees  are  those  persons 
enrolled  in  SMI  because  of  entitlement 
(before  age  65)  to  disability  benefits  for 
more  than  24  months  or  because  of 
entitlement  to  Medicare  under  the  end- 
stage  renal  disease  program.  Projected 
monthly  costs  for  disabled  enrollees 
(other  than  those  suffering  from  end- 
stage  renal  disease)  are  prepared  in  a 
fashion  parallel  to  the  projection  for  the 
aged  using  appropriate  actuarial 
assumptions  (see  Table  2).  Costs  for  the 
end-stage  renal  disease  program  are 
projected  differently  because  of  the 
different  nature  of  services  offered  by 
the  program.  The  combined  resiilts  for 
all  disabled  enrollees  are  shown  in 
Table  4. 

The  projected  monthly  rate  required 
to  pay  for  one-half  of  the  total  of 
benefits,  the  transfer  to  Medicaid,  and 
administrative  costs  for  disabled 
enrollees  for  2000  is  $120.56.  hicluded 
in  the  total  of  $120.56  is  $7.71  for  home 
health  services  and  $12.00  for  managed 
care  services.  The  amount  of  $7.71  is  the 
full  cost  of  the  home  health  services 
being  transferred  from  the  HI  program  as 
a  result  of  BBA  1997  as  if  the  transition 
did  not  apply.  The  amount  of  $12.00  for 
managed  care  services  includes  (1)  the 
full  cost  of  managed  care  home  health 
services  being  transferred  fi-om  the  HI 
program  as  a  result  of  BBA  1997  as  if  the 


transition  did  not  apply  ($1.31)  as  well 
as  (2)  the  cost  of  furnishing  all  other 
SMI  services  to  those  individuals 
enrolled  in  managed  care  plans  ($10.69). 
The  monthly  actuarial  rate  provides  for 
an  adjustment  of  -$4.51,  representing 
Vz  of  the  full  cost  of  such  services.  Since 
section  4611(e)(2)  of  BBA  1997  requires 
that  only  Vz  of  the  cost  for  those  services 
being  transferred  be  included  in  the 
actuarial  rate  for  2000,  the  monthly 
actuarial  rate  of  $121.10  also  provides 
an  adjustment  of  $0.98  for  interest 
earnings  and  $4.07  for  a  contingency 
margin.  Based  on  current  estimates,  it 
appears  that  the  assets  are  not  sufficient 
to  cover  the  amount  of  incurred  but 
unpaid  expenses  and  to  provide  for  a 
moderate  degree  of  variation  between 
actual  and  projected  costs.  Thus,  a 
positive  contingency  margin  is  needed 
to  increase  assets  to  a  more  appropriate 
level. 

D.  Sensitivity  Testing 

Several  factors  contribute  to 
uncertainty  about  future  trends  in 
medical  care  costs.  It  is  appropriate  to 
test  the  adequacy  of  the  rates  using 
alternative  assiunptions.  The  results  of 
those  assumptions  are  shown  in  Table  5. 
One  set  represents  increases  that  are 
lower  and  is,  therefore,  more  optimistic 
than  the  current  estimate.  The  other  set 
represents  increases  that  are  higher  and 
is  therefore,  more  pessimistic  than  the 
current  version.  The  values  for  the 
alternative  assumptions  were 
determined  from  a  statistical  analysis  of 
the  historical  variation  in  the  respective 
increase  factors. 

Table  5  indicates  that,  under  the 
assumption9>used  in  preparing  this 
report,  the  monthly  actuarial  rates 
would  result  in  an  excess  of  assets  over 
Uabilities  of  $37,932  billion  by  the  end 
of  December  2000.  This  amounts  to  39.7 
percent  of  the  estimated  total  incurred 
.  expenditures  for  the  following  year. 
Assumptions  that  are  somewhat  more 
pessimistic  (and  therefore,  test  the 
adequacy  of  the  assets  to  acconunodate 
projection  errors)  produce  a  surplus  of 
$28,019  billion  by  the  end  of  December 
2000,  which  amounts  to  25.9  percent  of 
the  estimated  total  incurred 
expenditures  for  the  following  year. 
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Under  fairly  optimistic  assiimptions,  the 
monthly  actuarial  rates  would  result  in 
a  surplus  of  $47,863  billion  by  the  end 
of  December  2000,  which  amounts  to 
57.6  percent  of  the  estimated  total 


incurred  expendittires  for  the  following 
year. 

E.  Premium  Rate 

As  determined  by  with  section 
1839(a)(3)  of  the  Act  and  section 


4611(e)(3)  of  BBA  1997,  the  monthly 
premium  rate  for  2000,  for  both  aged 
and  disabled  enroUee,  is  $45.50. 


Table  2.— Projection  Factors^  12-Month  Periods  Ending  December  31  of  1997-2000 

(In  percent] 


Physicians'  services 

Durable 
medical 
equip- 
ment 

Carrier 
lab^ 

Other 

carrier 

sendees 5 

Out- 
patient 
hospital 

Home 

Health 

agency 6 

Hospital 
lab  7 

Other 

•  inter-  - 

mediary 

senncess 

Managed 
care 

Calendar  year 

Fees  2 

Residual 

Aged: 

1997  

0.6 
3.5 
2.3 
5.5 

0.6 
3.5 
2.3 
5.5 

3.1 
0.8 
2.1 
1.6 

2.2 
0.6 
2.0 
1.6 

12.0 

-2.7 

5.6 

6.5 

4.8 
1.6 
5.5 
6.4 

-5.3 

-10.7 

0.6 

1.4 

-2.9 

-0.9 

1.0 

1.3 

15.0 

10.1 

7.7 

7.5 

11.7 
7.9 
6.5 
7.1 

8.0 

-0.1 

1.0 

4.3 

7.6 

-2.4 

2.6 

4.9 

3.3 

93617.6 

-19.7 

4.0 

0.0 

(9) 

-16.5 
3.4 

7.0 
2.7 
5.4 
4.2 

0.0 

-1.9 

4.9 

4.2 

13.1 

-4.6 

-9.5 

1.8 

25.2 

-4.5 

-7.4 

0.3 

-0.9 

1998  

21.6 

1999  

3.0 

2000  

Disabled: 

1997  

5.3 
-11.8 

1998  

11.5 

»_     1999  

0.2 

2000  

4.2 

^  All  values  for  services  other  than  managed  care  are  per  fee-for-service  enrollee.  Managed  care  values  are  per  managed  care  enrollee. 

'As  recognized  for  payment  under  the  program.  i 

3  Increase  in  the  number  of  services  received  per  enrollee  and  greater  relative  use  of  more  expensive  sendees. 

^IrKludes  services  paid  under  the  lab  fee  schedule  furnished  In  the  physicians  office  or  an  independent  lab. 

5  Includes  ambulatory  surgical  center  facility  costs,  ambulance  services,  parenteral  and  enteral  drug  costs,  supplies,  etc. 

*From  July  1,  1981  to  December  31,  1997,  home  health  agency  services  have  been  provided  by  the  SMI  program  only  for  those  SMI  enroll- 
ees  not  entitled  to  HI.  Ottienwise  these  services  were  provided  by  the  HI  program.  Since  all  SMI  disabled  enrollees  are  entitled  to  HI,  their  cov- 
erage of  ttiese  sen/ices  has  t>een  provided  by  the  HI  program  during  this  period. 

^Includes  senses  paid  under  the  lab  fee  schedule  furnished  In  the  outpatient  department  of  a  hospital. 

'  Includes  services  fumisfied  in  rehabilitation  and  psychiatric  hospitals,  dialysis  facilities,  rural  health  clinics,  federally  qualified  health  centers, 
etc. 

'Effective  January  1,  1998,  the  coverage  of  home  health  agency  sen/ices  not  considered  "post-institutional"  for  those  individuals  entitled  to  HI 
and  enrolled  In  SMI  will  be  transfen-ed  from  the  HI  program  to  the  SMI  program.  As  a  result,  as  of  January  1,  1998,  there  will  be  a  large  increase 
in  SMI  expenditures  for  these  sendees  for  the  aged  enrollees,  and  SMI  coverage  for  these  services  will  resume  for  disabled  enrollees. 

Table  3.— Derivation  of  Monthly  Actuarial  Rate  for  Enrollees  Age  65  and  Over  Financing  Periods  Ending 

December  31, 1997  Through  December  31, 2000 


.■■-.-".*' 

Rnancing  periods 

CY1997 

CY1998 

CY1999 

CY2000 

Covered  sendees  (at  level  recognized): 

Ptiysician  Fee  Schedule _ 

$48.63 
5.84 
2.64 
7.93 

19.17 
0.34 
1.58 
7.30 

13.01 

$49.06 

5.50 

2.28 

8.44 

18.52 

512.64 
1.57 
6.74 

8  18.57 

$50.54 

5.71 

2.26 

8.95 

18.42 

M0.15 
1.63 
6.00 

•20.43 

$52  87 

Durable  Medical  Equipment  _ 

594 

Camer  Lab^ „ 

Other  Carrier  Services  '  ...._ „ 

OutDflttOnt  HOSDfta  • 

2.24 

9.40 

18  76 

Home  health  

5 10  56 

Hospital  Lab3 

1.66 

Ottier  Intermediary  Sen/ices  * „ „ 

Managed  Care _ _. 

5.97 
«  23.52 

Total  services  _ 

106.44 

-3.80 
-21.55 

123.32 

-3.82 
-22.11 

124.09 

-3.84 
-22.45 

130.90 

Cost-sharing: 

Deductible .'.. 

Coinsurance „ „ 

-3.85 
-22.79 

Total  benefits  „ 

81.09 
0.00 
1.52 

97.39 

^0.06 

1.65 

97.81 

^^0.09 

1.84 

104.27 

Transfer  to  Medicaid 

'0.11 

Administrative  expenses 

1.87 

Iricurred  exper^ditures i 

82.61 

-3.11 

0.00 

8.11 

99.13 

-3.49 

8-12.77 

5.03 

99.74 

-3.97 

•-8.31 

4.84 

106.25 

Value  of  interest 

-377 

Adjustment  for  home  health  agency  services  transferred  from  HI 

"  -6.69 

Contingency  margin  for  projection  error  and  to  amortize  the  surplus  or  deficit 

-3.89 

Monthly  actuarial  rate  

$87.60 

$87.90 

$92.30 

$91  90 

^  Includes  services  paid  under  the  lab  fee  schedule  fumistied  in  the  physicians  office  or  an  independent  lab. 

2  Includes  amtMjIatory  surgical  center  facility  costs,  ambulance  services,  parenteral  and  enteral  drug  costs,  supplies,  etc. 

'includes  senrices  paid  under  tfie  lab  fee  schedule  furnished  in  the  Quotient  department  of  a  hospital. 
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*  Includes  services  furnished  in  rehabilitation  and  psychiatric  hospitals,  dialysis  facilities,  rural  health  clinics,  federally  qualified  health  centers, 
etc. 

sThis  amount  includes  the  full  cost  of  the  fee-for-service  home  health  services  tjeing  transferred  from  the  HI  program  as  a  result  of  BBA  1997 
as  if  the  transition  did  not  apply,  as  well  as  the  cost  of  furnishing  all  home  health  sen/ices  to  those  individuals  enrolled  in  SMI  only. 

^This  amount  includes  the  full  cost  of  the  managed  care  home  health  services  being  transferred  from  the  HI  program  as  a  result  of  BBA  1997 
as  if  the  transition  did  not  apply,  as  well  as  the  cost  of  fumlshing  all  other  SMI  services  to  individuals  enrolled  In  group  practice  prepayment 
plans. 

^Section  1933(c)(2)  of  the  Act,  as  added  by  section  4732®  of  BBA  1997,  allocates  an  amount  to  be  transfened  from  the  SMI  tmst  fund  to  the 
state  Medicaid  programs.  This  transfer  is  for  the  purpose  of  paying  the  SMI  premiums  for  certain  low-income  t>enef)cianes.  It  is  not  a  benefit  ex- 
penditure but  is  used  in  determining  the  SMI  actuarial  rates  since  it  is  an  expenditure  of  the  trust  fund. 

8  Section  461 1  of  BBA  1 997  specifies  that  expenditures  for  home  health  services  not  considered  "post-institutional"  will  be  payable  under  ttie 
SMI  program  rather  than  the  HI  program  beginning  in  1998.  However,  section  4611(e)(1)  requires  there  be  a  transition  from  1998  through  2002 
for  the  aggregate  amount  of  the  expenditures  transferred  from  the  HI  program  to  the  SMI  program.  For  1998  the  amount  transferred  is  Ve  of  the 
full  cost  for  such  services,  and  for  1999,  Va,  and  for  2000,  Vz.  Therefore,  the  adjustment  for  1998  represents  %  of  the  full  cost,  and  for  1999,  %, 
and  for  2000,  Vs.  This  amount  adjusts  the  actuarial  rate  to  reflect  the  correct  amount  attributable  to  home  health  services. 


Table  4.— Derivation  of  Monthly  Actuarial  Rate  for  Disabled  Enrollees  Financing  Periods  Ending 

December  31, 1997  Through  December  31,  2000 


Financing  periods 


CY  1997 


CY1998 


CY1999 


CY2000 


Covered  services  (at  level  recognized): 

Physician  Fee  Schedule 

Durable  Medical  Equipment  

Canier  Lab^ 

Other  Canier  Services  ^ 

Outpatient  Hospital  

Home  health  

Hospital  Lab^ 

Other  Intennediary  Services* 

Managed  Care 


$50.67 
8.97 
3.23 
9.35 

24.78 
0.00 
2.74 

30.70 
6.88 


$51.37 

8.93 

2.73 

9.65 

23.65 

58.93 

2.55 

27.88 

6  9.51 


$53.58 

9.34 

2.68 

10.26 

23.81 

S7.46 

2.66 

28.25 

610.30 


$56.87 

9.83 

2.70 

10.94 

24.59 

S7.71 

2.76 

28.72 

612.00 


Total  sen/ices 
Cost-sharing: 

Deductible 

Coinsurance 


137.31 

-      -3.43 
31.86 


145.20 

-3.46 
-32.42 


148.36 

3.47 
-33.44 


156.13 

-3.48 
-34.31 


Total  benefits  

Transfer  to  Medicaid 

Administrative  expenses 


102.02 
0.00 
1.91 


109.32 

^0.08 

1.95 


111.44 

'0.09 

2.15 


118.34 

'0.10 

2.12 


Incurred  expenditures ..„ ...:. 

Value  of  interest 

Adjustment  for  home  health  agency  services  transfen-ed  from  HI 

Contingency  margin  for  projection  error  and  to  amortize  the  surplus  or  deficit 


103.93 

-0.61 

0.00 

7.08 


111.35 

-0.11 

8-8.49 

-5.66 


113.69 

0.75 

8-5.72 

-5.71 


120.56 
0.96 

8-4.51 
4.07 


Monthly  actuarial  rate 


$110.40 


$97.10 


$103.00 


$121.10 


^  Includes  services  paid  under  the  lab  fee  schedule  furnished  in  the  physicians  office  or  an  independent  lab. 

2  Includes  ambulatory  surgical  center  facility  costs,  ambulance  services,  parenteral  and  enteral  dmg  costs,  supplies,  etc. 

3  Includes  services  paid  under  the  lab  fee  schedule  fumished  in  the  outpatient  department  of  a  hospital. 

♦  Includes  services  fumished  in  rehabilitation  and  psychiatric  hospitals,  dialysis  facilities,  rural  health  clinics,  federally  qualified  health  centers, 
etc. 

5 This  amount  includes  the  full  cost  of  the  fee-for-sennce  home  health  services  being  transferred  from  the  HI. program  as  a  result  of  BBA  1997 
as  if  the  transition  did  not  apply. 

6  This  amount  includes  the  full  cost  of  the  managed  care  home  health  sewices  being  transfened  from  the  HI  program  as  a  result  of  BBA  1997 
as  if  the  transition  did  not  apply,  as  well  as  the  cost  of  fumlshing  all  other  SMI  services  to  individuals  enrolled  in  group  practice  prepayment 
piarts. 

'Section  1933(c)(2)  of  the  Act,  as  added  by  section  4732®  of  BBA  1997,  allocates  an  amount  to  be  transfened  from  the  SMI  trust  fund  to  the 
state  Medicaid  programs.  This  transfer  is  for  the  purpose  of  paying  the  SMI  premiums  for  certain  low-income  l)eneficiaries.  It  is  not  a  benefit  ex- 
penditure but  is  used  in  determining  the  SMI  actuarial  rates  since  It  is  an  expenditure  of  the  trust  fund. 

8  Section  4611  of  BBA  1997  specifies  that  expenditures  for  home  health  services  not  considered  "post-institutional"  will  be  payable  under  the 
SMI  program  rather  than  the  HI  program  beginning  in  1998.  However,  section  4611(e)(1)  requires  there  be  a  transition  from  1998  through  2002 
for  the  aggregate  amount  of  the  expenditures  transfen-ed  from  the  HI  program  to  the  SMI  program.  For  1998  the  amount  transferred  is  Ve  of  the 
full  cost  Kw  such  services,  and  for  1999,  Va,  and  for  2000,  ^/2.  Therefore,  the  adjustment  for  1998  represents  Ve  of  the  full  cost,  and  for  1999,  %. 
and  for  2000.  'A.  This  amount  adjusts  the  actuarial  rate  to  reflect  the  correct  amount  attributable  to  home  health  sewices. 

table  5.— actuarial  status  of  the  smi  trust  fund  under  three  sets  of  assumptions  for  financing  periods 

Through  December  31,  2000 


As  of  December  31 


This  Projection: 

Actuarial  Status  (in  millions): 

Assets 

Liabilities 

Assets  Less  Liabilities 


1998 

1999 

2000 

$46,212 
8,842 

$43,715 
3.190 

$38,886 

954 

'h'K^if-:      '".-'i. . 

$37,369 

$40,525 

$37,932 
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Table  5.— Actuarial  Status  of  the  SMI  Trust  Fund  Under  Three  Sets  of  Assumptions  for  Financing  Periods 

Through  December  31,  2000— Continued 


As  of  December  31 


1998 


1999 


2000 


Ratio  (in  percent) ' 

Low  Cost  Projection; 

Actuarial  Status  (in  millions): 


Lia^lities 


45.1 


$46,212 
8,842 


Assets  Less  Liabilities 

Ratio  (in  percent)  ^ 

High  Cost  Projection: 

Actuarial  Status  (in  millions): 


$37,369 
49.3 


$46,212 
8,842 


Assets  Less  Liabilities 
Ratio  (in  percent)'  


$37,369 
41.6 


44.6 


$50,051 
2,486 


$47,565 
58.8 


$37,379 
3,894 


$33,485 
33.2 


39.7 


$48,512 

AAA 
ODD 


$47,863 
57.6 


$29,260 
1,241 


$28,019 
25.9 


'  Ratio  of  assets  less  liabilities  at  the  end  of  the  year  to  the  total  incurred  expenditures  during  the  following  year,  expressed  as  a  percent 


IV.  Regulatory  Impact  Analysis 

We  have  examined  the  impacts  of  this 
notice  as  required  by  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(RFA)  (Public  L&vf  96-354).  Executive 
Order  12866  directs  agencies  to  assess 
all  costs  and  benefits  of  available 
regulatory  alternatives  and,  if  regulation 
is  necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity).  The  RFA  requires  agencies  to 
analyze  options  for  regulatory  relief  for 
small  businesses.  For  purposes  of  the 
RFA,  States  and  individuals  are  not 
considered  small  entities. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any 
notice  that  may  have  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  Such 
an  analysis  must  conform  to  the 
provisions  of  section  604  of  the  RFA. 
For  piuposes  of  section  1102(b)  of  the 
Act,  we  consider  a  small  rural  hospital 
as  a  hospital  that  is  Ibcated  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  50  beds.  We  have 
determined  that  this  notice  will  not 
have  a  significant  effect  on  a  substantial 
number  of  small  entities  nor  on  the 
operations  of  a  substantial  nimiber  of 
small  rural  hospitals.  Therefore,  we  are 
not  preparing  an  analysis  for  either  the 
RFA  or  section  1102(b)  of  the  Act. 

This  notice  announces  that  the 
jnonthly  actuarial  rates  applicable  for 
2000  are  $91.90  for  enrollees  age  65  and 
over,  and  $121.10  for  disabled  enrollees 
under  age  65.  It  also  announces  that  the 
monthly  SN4I  premium  rate  for  calendar 
year  2000  is  $45.50.  The  SMI  premiimi 
Fate  of  $45.50  for  2000  is  the  same  as  the 


premium  rate  for  1999.  As  a  result,  there 
is  no  additional  cost  to  the 
approximately  37  million  SMI  enrollees 
for  2000.  This  notice  is  not  a  major  rule 
as  defined  in  Title  5,  United  States 
Code,  section  804(2)  and  is  not  an 
economically  significant  rule  imder 
Executive  Order  12866. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  tl^s  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget.  We  have  reviewed  this 
notice  under  the  threshold  criteria  of 
Executive  Order  13132  of  August  4, 
1999,  Federalism,  published  in  the 
Federal  Register  on  August  10, 1999  (64 
FR  43255).  The  Executive  Order  is 
effective  November  2, 1999,  which  is  90 
days  after  the  date  of  this  Order.  We 
have  determined  that  the  notice  does 
not  significantly  affect  the  rights,  roles, 
and  responsibilities  of  States. 

V.  Waiver  of  Notice  of  Proposed 
Rulemaking 

The  Medicare  statute  requires  the 
publication  of  the  monthly  actuarial 
rates  and  the  Part  B  premium  amounts 
in  September.  We  ordinarily  use  general 
notices,  rather  than  notice  and  ccnnment 
rulemaking  procedures,  to  make  such 
announcements.  In  doing  so,  we  note 
that  under  the  Administrative  Procedure 
Act;  interpretive  rules;  general 
statements  of  policy;  and  rules  of  agency 
organization,  procedure,  or  practice  are 
excepted  from  the  requirements  of 
notice  and  comment  rulemaking. 

We  considered  publishing  a  proposed 
notice  to  provide  a  period  for  public 
comment.  However,  we  may  waive  that 
procedure  if  we  find  good  cause  tliat 
prior  notice  and  comment  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest.  We  find  that  the 
procedure  for  notice  and  comment  is 
unnecessary  because  the  fcnmtila  used 


to  calculate  the  SMI  premium  is 
statutorily  directed,  and  we  can  exercise 
no  discretion  in  following  that  formula. 
Moreover,  the  statute  establishes  the 
time  period  for  which  the  premium 
rates  will  apply,  and  delaying 
publication  of  the  SMI  premiiun  rate 
would  be  contrary  to  the  public  interest. 
Therefore,  we  find  good  cause  to  waive 
publication  of  a  proposed  notice  and 
solicitation  of  public  comments. 

(Section  1839  of  the  Social  Security  Act;  42 

U.S,C.1395r) 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  93.774,  Medicare — 

Supplementary  Medical  Insurance) 

Dated:  October  13, 1999. 
Midiael  M.  Hash, 

Deputy  AdministmtoT,  Health  Care  Financing 
Administration. 

Dated:  October  18, 1999. 
Donna  E.  Shalala. 
Secretary. 
[FRDoc.  99-27627  Filed  TO-1 9-99;  11:35am] 
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HMHh  Can  Rnancing  AdminMration 
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MMllcara  Program;  Part  A  Pramlum  for 
2000  tar  the  Uninaurad  Agad  and  for 
Cartain  DiaaMad  IndlvWuala  Who  Hava 
Exhaualad  Other  Entitlement 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
action:  Notice. 

summary:  This  notice  announces  the 
hospital  insurance  premium  for 
calendar  year  2000  under  Medicare's 
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hospital  insvirance  program  (Part  A)  for 
the  uninsured  aged  and  for  certain 
disabled  individuals  who  have 
exhausted  other  entitlement.  The 
monthly  Medicare  Part  A  premium  for 
the  12  months  beginning  January  1, 
2000  for  these  individuals  is  $301.  The 
reduced  premium  for  certain  other 
individuals  as  described  in  this  notice  is 
$166.  Section  1818(d)  of  the  Social 
Security  Act  specifies  the  method  to  be 
used  to  determine  these  amounts. 
EFFECTIVE  DATE:  This  notice  is  effective 
on  January  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clare  McFarland.  (410)  786-6390. 
SUPPt^MENTARY  INFORMATION: 

L  Background 

Section  1818  of  the  Social  Seciirity 
Act  (the  Act)  provides  for  voluntary 
enrollment  in  the  Medicare  hospital 
insurance  program  (Medicare  Part  A), 
subject  to  payment  of  a  monthly 
premium,  of  certain  persons  aged  65 
and  older,  who  are  iminsured  for  social 
security  or  railroad  retirement  benefits 
and  do  not  otherwise  meet  the 
requirements  for  entitlement  to 
Medicare  Part  A.  (Persons  insured  under 
the  Social  Security  or  Railroad 
Retirement  Acts  need  not  pay  premiums 
for  hospital  insurance.) 

Section  1818(d)  of  the  Act  requires  us 
to  estimate,  on  an  average  per  capita 
basis,  the  amount  to  be  paid  from  the 
Federal  Hospital  Insurance  Trust  Fimd 
for  services  performed,  and  related 
administrative  costs  incurred,  in  the 
following  calendar  year  with  respect  to 
individuals  aged  65  and  over  who  will 
be  entitled  to  benefits  under  Medicare 
Part  A.  We  must  then,  during  September 
of  each  year,  determine  the  monthly 
actuarial  rate  (the  per  capita  amoimt 
estimated  above  divided  by  12)  and 
publish  the  dollar  amoimt  for  the 
monthly  premium  in  the  succeeding 
calendar  year.  If  the  premium  is  not  a 
multiple  of  $1,  the  premium  is  rounded 
to  the  nearest  multiple  of  $1  (or,  if  it  is 
a  multiple  of  50  cents  but  not  of  $1,  it 
is  rounded  to  the  next  highest  $1).  The 
1999  premium  under  this  method  was 
$309  and  was  effective  January  1, 1999. 
(See  63  FR  56212,  October  21  ,1998.) 

Section  1818(d)(2)  of  the  Act  requires 
us  to  determine  and  publish,  during 
September  of  each  calendar  year,  the 
amoimt  of  the  monthly  premium  for  the 
following  calendar  year  for  persons  who 
voluntarily  enroll  in  Medicare  Part  A. 

Section  1818A  of  the  Act  provides  for 
voluntary  enrollmenVin  Medicare  Part 
A,  subject  to  payment  of  a  monthly 
premium,  of  certain  disabled 
individuals  who  have  exhausted  other 
entitlement.  These  individuals  are  those 


not  now  entitled  but  who  have  been 
entitled  under  section  226(b)  of  the  Act, 
who  continue  to  have  the  disabling 
impairment  upon  which  their 
entitlement  was  based,  and  whose 
entitlement  ended  solely  because  they 
had  earnings  that  exceeded  the 
substantial  gainful  activity  amount  (as 
defined  in  section  223(d)(4)  of  the  Act). 

Section  1818A(d)(2)  of  the  Act 
specifies  that  the  premium  determined 
under  section  1818(d)(2)  of  the  Act  for 
the  aged  will  also  apply  to  certain 
disabled  individuals  as  described  above. 

Section  13508  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (Pub.  L.  103- 
66)  amended  section  1818(d)  of  the  Act 
to  provide  for  a  reduction  ia  the 
monthly  premium  amount  for  certain 
voluntary  enrollees.  The  reduction 
applies  for  an  individual  who  is  not 
eligible  for  social  security  or  railroad 
retirement  benefits  but  who — 

•  Has  at  least  30  quarters  of  coverage 
under  title  II  of  the  Act; 

•  Is  married  and  has  been  married  for 
the  previous  1-year  period  to  a  person 
who  has  at  least  30  quarters  of  coverage; 

•  Had  been  married  for  at  least  1  year 
at  the  time  of  the  person's  death  to  a 
person  who  had  at  least  30  quarters  of 
coverage;  or 

•  Is  divorced  from  a  person  who  at 
the  time  of  divorce  had  at  least  30 
quarters  of  coverage  if  the  marriage 
lasted  at  least  10  years. 

For  calendar  year  2000,  section 
1818(d)(4)(A)  of  the  Act  specifies  that 
the  monthly  premium  that  these 
individuals  will  pay  for  calendar  year 
2000  will  be  equal  to  the  monthly 
premium  for  aged  voluntary  enrollees 
reduced  by  45  percent. 

n.  Premium  Amount  for  2000 

Under  the  authority  of  sections 
1818(d)(2)  and  1818A(d)(2)  of  the  Act, 
the  Secretary  has  determined  that  the 
monthly  Medicare  part  A  hospital 
insurance  premium  for  the  uninsured 
aged  and  for  certain  disabled 
individuals  who  have  exhausted  other 
entitlement  for  the  12  months  beginning 
January  1,  2000  is  $301. 

The  monthly  premium  for  those 
individuals  subject  to  a  45  percent 
reduction  in  the  monthly  premium  for 
the  12-month  period  beginning  January 
1.  2000  is  $166. 

m.  Statement  of  Actuarial 
Assumptions  and  Bases  Employed  in 
Determining  the  Monthly  Premium 
Rate. 

As  discussed  in  section  I  of  this 
notice,  the  monthly  Medicare  part  A 
premium  for  2000  is  equal  to  the 
estimated  monthly  actuarial  rate  for 
2000  rounded  to  the  nearest  multiple  of 
$1.  The  monthly  actuarial  rate  is 


defined  to  be  one-twelfth  of  the  average 
per  capita  amount  that  the  Secretary 
estimates  will  be  paid  bom  the  Federal 
Hospital  Insurance  Trust  Fund  for 
services  performed  and  related 
administrative  costs  incurred  in  2000 
for  individuals  aged  65  and  over  who 
will  be  entitled  to  benefits  under  the 
hospital  insurance  program.  Thus,  the 
number  of  individuals  aged  65  and  over 
who  will  be  entitled  to  hospital 
insurance  benefits  and  the  costs 
incurred  on  behalf  of  these  beneficiaries 
must  be  projected  to  determine  the 
premium  rate. 

The  principal  steps  involved  in 
projecting  the  future  costs  of  the 
hospitafiBsurance  program  are  (a) 
Establishing  the  present  cost  of  services 
furnished  to  beneficiaries,  by  type  of 
service,  to  serve  as  a  projection  base;  (b) 
Projecting  increases  in  payment 
amounts  for  each  of  the  various  service 
types;  and  (c)  Projecting  increases  in 
administrative  costs.  Establishing 
historical  Medicare  part  A  enrollment 
and  projecting  future  enrollment,  by 
type  of  beneficiary,  is  part  of  this 
process. 

We  have  completed  all  of  the  above 
steps,  basing  our  projections  for  2000  on 
(a)  Current  historical  data  and  (b) 
Projection  assumptions  under  current 
law  from  the  Midsession  Review  of  the 
President's  Fiscal  Year  2000  Budget.  It 
is  estimated  that  in  calendar  year  2000, 
33.586  million  people  aged  65  and  over 
will  be  entitled  to  Medicare  part  A 
benefits  (without  premium  payment), 
and  that  these  individuals  will,  in  2000, 
incur  $121,285  billion  of  benefits  for 
services  performed  and  related 
administrative  costs.  Thus,  the 
estimated  monthly  average  per  capita 
amount  is  $300.93  and  the  monthly 
premium  is  $301.  The  monthly 
premium  for  those  individuals  eligible 
to  pay  this  premium  reduced  by  45 
percent  is  $166. 

IV.  Costs  to  Beneficiaries 

The  2000  Medicare  part  A  premium  of 
$301  is  about  2.6  percent  lower  than  the 
1999  premium  of  $309. 

We  estimate  that  there  will  be,  in 
calendar  year  2000,  approximately 
365,000  enrollees  who  do  not  otherwise 
meet  the  requirements  for  entitlement, 
and  will  voluntarily  enroll  in  Medicare 
part  A  by  paying  the  full  premium.  We 
estimate  an  additional  9,000  enrollees 
will  be  paying  the  reduced  premium. 
The  estimated  overall  effect  of  the 
changes  in  the  premium  will  be  a 
savings  to  these  voluntary  enrollees  of 
about  $3  million. 
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V.  Waiver  of  Notice  of  Proposed 
Rulemaking 

The  Medicare  statute,  as  discussed 
previously,  requires  publication  of  the 
Medicare  Part  A  hospital  insurance 
premium  for  the  upcoming  calendar 
year  during  September  of  each  year.  The 
amounts  are  determined  according  to 
the  statute.  As  has  been  our  custom,  we 
use  general  notices,  rather  than  formal 
notice  and  comment  rulemaking 
procedures,  to  make  the 
announcements.  In  doing  so,  we 
acknowledge  that,  under  the 
Administrative  Procedure  Act, 
interpretive  rules,  general  statements  of 
policy,  and  rules  of  agency  organization, 
procedure,  or  practice  are  excepted  from 
the  requirements  of  notice  and  comment 
rulemaking. 

We  considered  publishing  a  proposed 
notice  to  provide  a  period  for  public 
comment,  iiowever,  we  may  waive  that 
procedure  if  we  find  good  cause  that 
prior  notice  and  comment  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest.  We  find  that  the 
procediue  for  notice  and  comment  is 
unnecessary  because  the  formula  used 
to  calculate  the  Part  A  hospital 
insurance  premium  is  statutorily 
directed,  and  we  can  exercise  no 
discretion  in  following  that  formula. 
Moreover,  the  statute  established  the 
time  period  for  which  the  premium  will 
apply  and  delajring  publication  of  the 
premium  amount  would  be  contrary  to 
the  public  interest.  Therefore,  we  find 
good  cause  to  waive  publication  of  a 
proposed  notice  and  solicitation  of 
public  comments. 

VI.  Regulatory  Impact  Statement 

We  have  examined  the  impacts  of  this 
notice  as  required  by  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(RFA)  (Pub.  L.  96-354).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects;  distributive  impacts;  and 
equity).  The  RFA  requires  agencies  to 
analyze  options  for  regulatory  relief  for 
small  businesses.  For  purposes  of  the 
RFA,  States  and  individuals  are  not 
considered  small  entities. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any 
notice  that  may  have  a  significant 
impact  on  the  operations  of  a  substantial 
niunber  of  small  rural  hospitals.  Such 
an  analysis  must  conform  to  the 
provisions  of  section  604  of  the  RFA. 


For  purposes  of  section  1102(b)  of  the 
Act,  we  consider  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  50  beds. 

As  stated  previously  in  section  IV,  the 
estimated  overall  effect  of  the  changes 
in  the  premium  will  be  a  savings  to 
voluntary  enrollees  of  about  S3  million. 
Therefore,  this  notice  is  not  a  major  rule 
as  defined  in  Title  5,  United  States 
Code,  section  804(2)  and  is  not  an 
economically  significant  rule  under 
Executive  Order  12866. 

Therefore,  we  have  determined,  and 
the  Secretary  certifies,  that  this  notice 
will  not  result  in  a  significant  impact  on 
a  substantial  number  of  small  entities 
and  will  not  have  a  significant  effect  on 
the  operations  of  a  substantial  number 
of  small  rural  hospitals.  Therefore,  we 
are  not  preparing  analyses  for  either  the 
RFA  or  section  1102(b)  of  the  Act. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

We  have  reviewed  this  notice  under 
the  threshold  criteria  of  Executive  Order 
13132,  Federalism.  We  have  determined 
that  it  does  not  significantly  affect  the 
rights,  roles,  and  responsibilities  of 
States. 

Authority.  Sections  1818(d)(2)  and 
1818A(d)(2)  of  the  Social  Security  Act  (42 
U.S.C.  1395i-2(d)(2)  and  1395i-2a(d)(2)). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance) 

Dated:  October  13, 1999. 
Michael  M.  Hash, 

Deputy  Administrator.  Health  Care  Financing 
Administration. 

Dated:  October  18, 1999. 
Donna  E.  Shalala. 
Secretary. 

[FR  Doc.  99-27626  Filed  10-19-99: 11:35 
am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR  4432  N  42} 

Federal  Property  Suitable  a«  Facilities 
To  Assist  ttie  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Conununity  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

summary:  This  Notice  identifies 
imutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 


^OR  FURTHER  INFORMATION  CONTACT: 
Clifford  Taffet,  room  7266,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1234;  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  imutilized  and  underutilized 
biiildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v.  • 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  siutable/ 
imavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
Mdll  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management,  Ptogram  Support  Center, 
HHS,  room  5B-41,  5600  Fishers  Lane, 
Rockville,  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-five  nimiber.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportimity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressiotas  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
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applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  part  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
imavailable,  the  landholding  agency  has 
decided  that  the  property  caimot  be 
declared  excess  or  made  available  for . 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  xmsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Clifford  Taffet  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  [i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  ENERGY:  Mr.  Tom 
Knox,  Department  of  Energy,  Office  of 
Contract  &  Resource  Management,  MA- 
53,  Washington.  DC  20585;  (202)  586- 
8715;  GSA:  Mr.  Brain  K.  Polly,  Assistant 
Commissioner,  General  Services 
Administration,  Office  of  Property 
Disposal,  18th  and  F  Streets,  NW, 
Washington,  DC  20405;  (202)  501-0052; 
NAVY:  Mr.  Charles  C.  Cocks, 
Department  of  the  Navy,  Director,  Real 
Estate  Policy  Division,  Naval  Facilities 
Engineering  Command,  Washington 
Navy  Yard,  1322  Patterson  Ave.,  SE, 
Suite  1000,  Washington,  DC  20374- 
5065;  (202)  685-9200;  (These  are  not 
toll-free  numbers). 


Dated:  October  14, 1999. 
Fred  Kamas,  Jr., 

Deputy  Assistant  Secretary  for  Economic 
Development. 

TITLE  V,  FEDERAL  SURPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 
FOR  10/22/99 

Suitable/Available  Properties 

Building  (by  State) 
Minnesota 

MG  Clement  Trott  Mem.  USARC 

Walker  Co:  Cass  MN  56484- 

Landholding  Agency:  GSA 

Property  Number:  54199930003 

Status:  Excess 

Comment:  4320  sq.  ft.  training  center  and 
1316  sq.  ft.  vehicle  maintenance  shop, 
presence  of  environmental  conditions 

GSA  Number:  l-D-MN-575 

Missouri 

Hardesty  Federal  Complex 

607  Hardesty  Avenue 

Kansas  City  Co:  Jackson  MO  64124-3032 

Landholding  Agency:  GSA 

Property  Number:  54199940001 

Status:  Excess 

Comment:  7  warehouses  and  support 
buildings  (540  to  216,000  sq.  ft.)  on  17.47 
acres,  major  rehab,  most  recent  use — 
storage/office,  utilities  easement 

GSA  Number:  7-G-MO-637 

California 

Bldg.  201 

Naval  Weapons  Station 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy  ' 

Property  Number:  77199940002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  205 

Naval  Weapons  Station 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  77199940003 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  227 

Naval  Weapons  Station 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  77199940004 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  230 

Naval  Weapons  Station 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  77199940005 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  232 

Naval  Weapons  Station 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  77199940006 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  337 

Naval  Weapons  Station 
Fallbrook  Co:  CA  92028-3187 
Landholding  Agency:  Navy 


Property  Number:  77199940007 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  338 

Naval  Weapons  Station 

Fallbrook  Co;  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  77199940008 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  339 

Naval  Weapons  Station 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  77199940009 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  349 

Naval  Weapons  Station 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  77199940010 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  362 

Naval  Weapons  Station 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  7'7199940011 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  363 

Naval  Weapons  Station 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  77199940012 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  410 

Naval  Weapons  Station 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  77199940013 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  438 

Naval  Weapons  Station 
Fallbrook  Co:  CA  92028-3187  , 
Landholding  Agency:  Navy 
Property  Number:  77199940014 
Status:  Unutilized 
^  Reason:  Extensive  deterioration 

Georgia 

Facility  5001 

Naval  Submarine  Base 

Kings  Bay  Co:  Camden  GA  31547- 

Landholding  Agency:  Navy 

Property  Number:  77199940016 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  5002 

Naval  Submarine  Base 

Kings  Bay  Co:  Camden  GA  31547- 

Landholding  Agency:  Navy 

Property  Number:  77199940017 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  5003 

Naval  Submarine  Base 

Kings  Bay  Co:  Camden  GA  31547- 

Landholding  Agency:  Navy 

Property  Number;  77199940018 

Status:  Unutilized 

Reason:  Secured  Area 
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Facility  5935 

Naval  Submarine  Base 

Kings  Bay  Co:  Camden  GA  31547'- 

Landholding  Agency:  Navy 

Property  Number:  77199940019 

Status:  Unutilized 

Reason:  Secured  Area 

New  Mexico 

Bldg.  21,  TA-2 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41199940001 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  57,  TA-2 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41199940002 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  28,  TA-8 

Loe  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41199940003 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  38,  TA-14 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41199940004 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  8,  TA-15 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199940005 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  9,  TA-15 
Los  Alamos  National  Lab 
Los  Alamos  Cq:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199940006 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  22.  TA-15 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199940007 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  141,  TA-15 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199940008 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  44,  TA-15 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Ener^ 
Property  Number:  41199940009 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  2,  TA-18 


Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199940010 
Status:  Unutilized  % 

Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  5,  TA-18 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199940011 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 

Bldg.  186.  TA-18 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41199940012 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  188,  TA-18 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199940013 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  254,  TA-21 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199940014 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  44,  TA-36 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landbolding  Agency:  Energy 
Property  Nimiber:  41199940015 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  45,  TA-36 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
^  Landholding  Agency:  Energy 
Property  Number:  41199940016 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  19,  TA-40 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199940017 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  43,  TA-40 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199940018 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  258,  TA-46 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 


Landholding  Agency:  Energy 
Property  Number:  41199940019 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Peimsylvania 

Bldg.  603 

Naval  Support  Station 

Mechanicsburg  Co:  Cumberland  PA  17055- 

0788 
Landholding  Agency:  Navy 
Property  Number:  77199940015 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Land  (by  State) 

California 

Land 

Naval  Construction  Battalion 

Ceater 

Port  Hueneme  Co:  Ventura  CA  93043^-4301 

Landholding  Agency:  Navy 

Property  Number:  77199940001 

Status:  Unutilized 

Reason:  Secured  Area 

[FR  Doc.  99-27312  Filed  10-21-99;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

FM)  and  Wlldllfo  Sarvica 

Endangarad  and  Thraatanad  WHdllfa 
and  Pianta;  Rnai  Liating  Priority 
Guktonca  ter  Flacal  Year  2000 

agency:  Fish  and  Wildlife  Service,     ~ 

Interior. 

action:  Notice. 

SUMMARY:  We  (the  U.S.  Fish  and 
Wildlife  Service)  announce  final 
guidance  for  assigning  relative  priorities 
to  listing  actions  conducted  under 
section  4  of  the  Endangered  Species  Act 
of  1973  as  amended  (Act)  during  fiscal 
year  (FY)  2000.  We  have  returned  to  a 
more  balanced  listing  program  and  have 
reduced  the  serious  backlogs  that 
remained  from  the  1995-96  moratorium 
and  funding  rescission.  Nevertheless,  a 
method  for  prioritizing  among  the 
various  listing  activities  remains 
necessary  because  it  is  still  extremely 
important  for  us  to  focus  our  isfforts  on 
listing  actions  that  will  provide  the 
greatest  conservation  benefits  to 
imperiled  species  in  the  most 
expeditious  and  biologically  sound 
manner.  We  will  no  longer  recognize 
tiers  and,  nationwide,  we  will  undertake 
all  listing  activities  in  all  priority  levels 
simultaneously;  however,  we  will 
observe  relative  priorities  among 
various  listing  actions  as  described  in 
this  guidance.  The  highest  priority  will 
be  processing  emergency  listing  rules 
for  any  species  determined  to  face  a 
significant  and  imminent  risk  to  its  well 
being.  Second  priority  is  the  processing 


of  final  deter 
additions  to  I 
threatened  w 
priority  is  pn 
add  species  t 
of  administrg 
(petitions  filt 
Act)  is  the  fo 
processing  oj 
determinatio 
determinabil 
or  final  desig 
will  be  fund( 
section  4  list 
longer  be  sul 
Listing  Priori 
habitat  deter 
previously  ii 
published  in 
now  be  proci 
case  stand  al 
determinatio 
notices  in  th* 
imdertake  cr 
determinatio 
FY  2000  as  c 
and  in  light  ( 
Delisting  act 
the  listing  pi 
undertaken  I 
since  FY  195 
and  delistinj 
carried  out  h 
Internationa 
not  addresse 
DATES:  This 
effective  imi 
and  will  ren 
or  terminate 
guidance  th{ 
relieve  restri 
public  secto: 
with  5  U.S.C 
determined 
make  the  eff 
immediate. 


FOR  FURTHEF 

Nancy  Glom 
Endangered 
WUdlife  Ser 
ADDRESSES  i 
SUPPLEMENT 


Federal  Register /Vol.  64,  No.  204 /Friday,  October  22.  1999 /Notices 


57115 


3043-4301 


of  final  determinations  on  proposed 
additions  to  tlie  lists  of  endangered  and 
threatened  wildlife  and  plants.  Third 
priority  is  processing  new  proposals  to 
add  species  to  the  lists.  The  processing 
of  administrative  petition  findings 
(petitions  filed  under  section  4  of  the 
Act)  is  the  foiuth  priority.  The 
processing  of  critical  habitat 
determinations  (prudency  and 
determinability  decisions)  and  proposed 
or  final  designations  of  critical  habitat 
will  be  funded  separately  from  other 
section  4  listing  actions  and  will  no 
longer  be  subject  to  prioritization  under 
Listing  Priority  Guidance.  Critical 
habitat  determinations,  which  were 
previously  included  in  final  listing  rules 
published  in  the  Federal  Register,  may 
now  be  processed  separately,  in  which 
case  stand  alone  critical  habitat 
determinations  will  be  published  as 
notices  in  the  Federal  Register.  We  will 
undertake  critical  habitat 
determinations  and  designations  during 
FY  2000  as  conservation  efforts  demand 
and  in  light  of  resource  constraints. 
Delisting  activities  are  no  longer  part  of 
the  listing  program  and  have  been 
undertaken  by  the  recovery  program 
since  FY  1999.  In  addition,  all  listing 
and  delisting  of  foreign  species  are 
carried  out  by  the  Service's 
International  Affairs  program  and  are 
not  addressed  in  this  notice. 
DATES:  This  Listing  Priority  Guidance  is 
effective  immediately  upon  publication 
and  will  remain  in  effect  imtil  modified 
or  terminated.  This  is  internal  Service 
guidance  that  will  neither  invoke  nor 
relieve  restrictions  on  the  private  or 
public  sector.  Therefore,  in  accordance 
with  5  U.S.C.  553(d),  we  have 
determined  that  good  cause  exists  to 
make  the  effective  date  of  this  notice 
immediate. 

ADDRESSES:  Submit  questions  regarding 
this  guidance  to  the  Chief,  Division  of 
Endangered  Species,  U.S.  Fish  and 
Wildlife  Service,  1849  C  Street,  NW, 
Mailstop  ARLSQ-420,  Washington,  D.C. 
20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Gloman,  Chief,  Division  of 
Endangered  Species,  U.S.  Fish  and 
WildUfe  Service,  703-358-2171  (see 
ADDRESSES  section). 
SUPPLEMENTARY  INFORMATION: 

Background 

We  adopted  guidelines  on  September 
21, 1983  (48  FR  43098-43105),  that 
govern  the  assignment  of  priorities  to 
species  imder  consideration  for  listing 
as  endangered  or  threatened  under 
section  4  of  the  Act.  We  adopted  those 
guidelines  to  establish  a  rational  system 
for  allocating  available  appropriations  to 


the  highest  priority  species  when 
adding  species  to  the  lists  of  endangered 
or  threatened  wildlife  and  plants  or 
reclassifying  threatened  species  to 
endangered  status.  The  system  places 
greatest  importance  on  the  immediacy 
and  magnitude  of  threats,  but  also 
factors  in  the  level  of  taxonomic 
distinctiveness  by  assigning  priority  in 
descending  order  to  monotypic  genera, 
full  species,  and  subspecies  (or, 
equivalently,  distinct  population 
segments  of  vertebrates).  However,  this 
system  does  not  provide  for 
prioritization  among  different  types  of 
listing  actions  such  as  preliminary 
determinations,  proposed  listings,  and 
final  listings. 

Serious  backlogs  of  listing  actions 
resulted  from  the  1995-96  listing 
moratorium  and  funding  rescission.  The 
enactment  of  Public  Law  104-6  in  April 

1995  rescinded  $1.5  million  from  our 
budget  for  carrying  out  listing  activities 
through  the  remainder  of  FY  1995. 
Public  Law  104-6  prohibited  the 
expenditure  of  the  remaining 
appropriated  funds  for  final 
determinations  to  list  species  or 
designate  critical  habitat  which,  in 
effect,  placed  a  moratorium  on  those 
activities.  For  more  than  half  of  FY 
1996,  we  operated  without  a  final 
budget  due  to  a  series  of  continuing 
resolutions.  Those  continuing 
resolutions  continued  the  moratorium 
and  provided  almost  no  funds  for 
listing.  The  net  effect  of  the  moratoritun 
and  the  limited  fundii^  provided  by 
continuing  resolutions  was  that  our 
listing  program  was  essentially  shut 
down.  The  moratoriimi  on  final  listings 
and  the  budget  constraints  remained  in 
effect  until  April  26, 1996,  when 
President  Clinton  approved  the 
Omnibus  Budget  Reconciliation  Act  of 

1996  and  waived  the  moratoriimi.  At 
that  time,  we  had  accrued  a  backlog  of 
proposed  listings  for  243  species.  The 
limited  funding  available  for  listing 
activities  generally  precluded  petition 
processing  and  the  development  of 
proposed  listings  from  October  1, 1995, 
through  April  26,  1996. 

When  the  moratorium  was  lifted  and 
funds  were  appropriated  for  the 
administration  of  the  listing  program, 
we  faced  the  considerable  task  of 
allocating  the  available  resources  to  the 
significant  backlog  of  listing  activities. 
The  Final  Listing  Priority  Guidance  for 
FY  1996  was  published  on  May  16, 1996 
(61  FR  24722).  We  followed  that  three- 
tiered  approach  imtil  the  Final  Listing 
Priority  Guidance  for  FY  1997  was 
published  on  December  5, 1996  (61  FR 
64475).  The  FY  1997  Listing  Priority 
Guidance  employed  four  tiers  for 
assigning  relative  priorities  to  listing 


actions  to  be  carried  out  imder  section 
4  of  the  Act.  Tier  1 ,  the  highest  priority, 
was  the  processing  of  emergency  listings 
for  species  facing  a  significant  risk  to 
their  well-being.  Processing  final 
decisions  on  pending  proposed  listings 
was  assigned  to  Tier  2.  Tier  3  was  to 
resolve  tibe  conservation  status  of 
species  identified  as  candidates  and 
processing  90-day  or  12-month 
administrative  findings  on  petitions  to 
list  or  reclassify  species  from  threatened 
to  endangered  status.  Preparation  of 
proposed  or  final  critical  habitat 
designations  and  processing 
reclassifications  were  assigned  lowest 
priority  (Tier  4).  We  published  Listing 
Priority  Guidance  for  FY  1998  and  1999 
on  May  8, 1998  (63  FR  25502),  and 
employed  a  three-tiered  system. 
Emergency  actions  comprised  Tier  1,  all 
other  listing  actions  except  critical 
habitat  designation  were  included  in 
Tier  2,  and  critical  habitat  designation 
was  the  lowest  priority,  or  Tier  3. 

While  operating  the  listing  program 
under  the  Final  FY  1998  and  FY  1999 
Listing  Priority  Guidance,  we  focused 
our  resources  on  completing  Tiw  2 
activities.  Two  emergency  listing 
actions  (for  the  San  Bernardino 
kangaroo  rat  (63  FR  3835)  and  Jarbidge 
population  of  bull  trout  (63  FR  42757)) 
were  necessary  in  FY  1998.  During  FY 
1998,  we  made  final  determinations  for 
57  species  (47  final  listings  and  10  " 
withdrawals).  As  a  result  of  this 
expeditious  progress,  only  84  proposed 
species  remained  at  the  end  of  FY  1998 
(including  42  newly  proposed  species). 
We  published  petition  findings  for  18 
species  (11  90-day  findings  and  seven 
12-month  findings).  We  proposed  one 
species,  the  peregrine  falcon  in  North 
America,  for  delisting  during  FY  1998. 
Since  the  end  of  FY  1998,  and  up  to  July 
31, 1999,  38  final  determinations,  18 
proposed  rules,  15  petition  findings, 
five  proposed  deUstings,  one  final 
delisting,  and  two  proposed  and  three 
final  critical  habitat  designations  have 
been  completed.  The  proposed  critical 
habitat  designations.  Tier  3  activities, 
were  imdertaken  to  comply  with  court 
orders.  However,  we  did  make  critical 
habitat  determinations  (prudency  and/ 
or  determinability  decisions)  for  each 
final  listing  during  FY  1998  and  through 
July  30,  1999. 

Despite  the  return  to  a  more  balanced 
listing  program,  backlogs  remain.  As  of 
July  31, 1999,  there  are  66  proposed 
species  awaiting  final  determinations, 
and  154  candidates  awaiting  resolution 
of  their  conservation  status.  Fifty-three 
species  have  pending  90-day  petition 
findings  and  22  species  have  pending 
12-month  petition  findings.  Various 
district  courts  and  appellate  courts  have 
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remanded  not  prudent  critical  habitat 
detenninations  to  us  for 
reconsideration.  Currently,  we  have  to 
reconsider  not  prudent  determinations 
for  245  Hawaiian  Island  plants  and  four 
vernal  pool  fairy  shrimp  that  courts 
have  remanded. 

As  stated  in  the  FY  1998  and  FY  1999 
Listing  Priority  Guidance,  it  is 
important  to  recognize  that  we  face  even 
greater  backlogs  in  our  responsibilities 
to  implement  other  aspects  of  the  Act. 
The  section  7  consultation  and  habitat 
conservation  planning  (HCP)  backlogs 
continue  to  grow.  The  backlog  of  species 
awaiting  Recovery  Plans  and  the 
shortage  of  funding  used  for  recovery 
implementation  make  the  recovery 
backlog  most  severe.  We  base  our 
funding  requests  on  the  workloads  faced 
by  all  activities  of  the  endangered 
species  program.  In  FY  1999,  the 
Department  of  the  Interior  requested 
significant  increases  in  funding  for  all 
endangered  species  activities,  but 
proportionally  less  for  the  listing 
program.  The  magnitude  of  the  other 
endangered  species  backlogs  exceeds 
the  listing  backlog,  and  was  therefore 
reflected  in  the  overall  Department  of 
the  Interior  funding  request  that 
included  larger  increases  for  the  other 
endangered  species  programs. 

In  enacting  the  Department  of  the 
Interior's  FY  1999  Omnibus  and 
Emergency  Supplemental 
Appropriations  Act  (Public  Law  105- 
277),  Congress  provided  only  modest 
increases.  Congress  included  in  the 
Department  of  the  Interior's  FY  1998 
appropriation  an  express  limit  on  the 
amount  to  be  spent  on  listing  actions 
(including  the  designation  of  critical 
habitat);  that  continues  this  year,  and 
the  limit  is  $5,756  million. 

Even  with  the  gradual  reduction  of 
the  backlogs  of  proposed  species 
pending  final  action,  candidate  species 
awaiting  proposal,  and  petitions 
awaiting  administrative  findings,  it  is 
extremely  important  for  us  to  focus  our 
e£Forts  on  listing  actions  that  will 
provide  the  greatest  conservation 
benefits  to  imperiled  species  in  the  most 
expeditious  and  biologically  soimd 
manner.  It  has  been  longstanding  policy 
(1983  Listing  and  Recovery  Priority 
Guidelines  (48  FR  43098))  that  the  order 
in  which  species  should  be  processed 
for  listing  is  based  primarily  on  the 
immediacy  and  magnitude  of  the  threats 
they  face.  We  will  continue  to  base 
decisions  regarding  the  order  in  which 
species  will  be  proposed  or  listed  on  the 
1983  listing  priority  guidelines.  We  also 
must  continue  to  prioritize  among  types 
of  listing  actions  and  this  level  of 
relative  prioritization  is  the  guidance 
provided  below. 


Analysis  of  Public  Comments 

On  May  20, 1999,  we  published  a 
notice  in  the  Federal  Register  (63  FR 
10931)  annoimcing  proposed  listing 
priority  guidance  for  FY  1999  and  FY 
2000  and  solicited  public  comment  on 
that  proposed  guidance.  We  received 
two  letters  of  comment  on  the  proposed 
guidance  (in  two  separate  mailings) 
within  the  30-day  comment  period 
specified  in  the  Notice  of  Proposed  LPG 
for  FY  1999  and  2000.  One  letter  was 
generally  in  favor  of  the  proposed 
guidance  and  one  letter  was  generally 
opposed.  A  summary  of  the  issues 
raised  and  our  response  follows. 

Issue  1 :  The  order  for  processing 
species  listings  should  be  based  on  the 
immediacy  and  magnitude  of  the  threats 
facing  the  species,  as  outlined  in  the 
proposed  Listing  Priority  Guidance.  The 
priorities  for  listing  proposed  in  the 
guidance  (emergency  listings,  final 
decisions,  resolving  the  status  of 
candidate  species,  processing 
administrative  peti^on  findings)  will 
help  to  ensure  the  greatest  conservation 
benefits  for  imperiled  species  in  the 
most  expeditious  and  biologically  soimd 
manner. 

Response  1.  We  agree  that  the 
priorities  outlined  in  the  proposed 
Listing  Priority  Guidance  are  soimd.  We 
developed  our  priority  system  in  order 
to  provide  the  Act's  protection  to  the 
most  imperiled  species  as  quickly  as 
possible.  We  received  no  additional 
information  or  comments  during  the 
comment  period  that  required  the  re- 
examination or  revision  of  these 
priorities. 

Issue  2.  Delisting  activities  are  most 
appropriately  imdertaken  by  the 
Service's  Recovery  Program,  and  the 
Service  should  provide  a  funding 
amoimt  that  will  be  allocated  within  the 
Recovery  Program  specifically  for 
completing  delisting  actions. 

Response  2.  We  agree  that  delisting 
actions  should  be  accomplished  through 
oiu-  recovery  program,  instead  of  the 
listing  program.  Although  delisting 
activity  is  not  a  separate  line  item  in 
Service  budget  requests  or 
Congressional  appropriations,  begiiming 
in  1999,  work  on  delisting  was  included 
in  the  line  item  for  the  recovery 
program.  Prior  to  that  time  it  was 
included  in  the  line  item  for  the  listing 
program.  For  Fiscal  Year  1999,  a  total  of 
$1  million  was  allocated  to  our  regions 
for  work  specifically  related  to  delisting 
or  reclassification  actions,  and  we  plan 
to  continue  allocating  a  specific  amoimt 
of  recovery  funds  for  this  purpose  in 
future  years. 

Issue  3.  Many  of  the  Service's 
administrative  and  funding  problems 


related  to  listing  activities  are  indicative 
of  the  larger  problem  of  insufficient 
attention  to  species  prior  to  the  need  to 
list  them.  The  Service  should  continue 
to  construct  conservation  agreements 
and  habitat  conservation  plans,  and 
should  seek  additional  ways  to  address 
conservation  issues  proactively,  in  a 
manner  that  will  preclude  the  need  for 
listing  whenever  possible. 

Response  3.  Efforts  to  conserve 
species  and  their  habitats  prior  to  the 
need  to  list  are  extremely  important. 
Initiating  or  expanding  conservation 
actions  before  a  species  and  its  habitat 
are  critically  imperiled  makes  it  more 
likely  that  simpler,  more  cost-effoctive 
conservation  options  will  still  be 
available  and  that  conservation  will 
ultimately  be  successful.  In  addition, 
removing  the  need  to  list  a  species 
through  early  conservation  actions 
maintains  land  use  and  development 
flexibility  for  landowners.  Our 
candidate  conservation  program 
involves  a  collaborative  approach  with 
States  and  Territories,  other  Federal 
agencies,  and  the  private  sector  to 
identify  species  that  are  in  need  of 
conservation  actions.  In  cooperation 
with  our  partners,  we  plan  and 
implement  conservation  actions  to 
stabilize  or  conserve  species  and  their 
habitats,  thus  reducing  and  removing 
threats  so  that  Federal  listing  is  not 
necessary.  We  note  that  our  efforts  to 
conserve  candidate  species  do  not  come 
at  the  expense  of  the  listing  program,  as 
candidate  conservation  is  funded  by  a 
separate  budget  line-item. 

We  recentiy  published  final  policies 
on  Safe  Harbor  Agreements  and 
Candidate  Conservation  Agreements 
with  Assurances  (CCAA)  (Jime  17, 1999; 
64  FR  32726).  These  Agreements  are 
becoming  extremely  important  and 
effective  candidate  conservation  tools. 
The  CCAA  policy  offers  assiu-ances  as 
an  incentive  for  non-Federal  property 
owners  to  implement  conservation 
measures  for  species  that  are  proposed 
for  listing,  species  that  are  candidates 
for  listing,  and  species  that  are  likely  to 
become  candidates  in  the  near  future.  In 
txuTi,  property  owners  receive 
assurances  that  additional  conservation 
measures  will  not  be  required  and 
additional  land,  water,  or  resource  use 
restrictions  will  not  be  imposed  should 
the  species  become  listed  in  the  future. 
We  agree  that  proactive  conservation 
actions  are  vitally  important  and  should 
be  initiated  as  early  as  possible.  We 
encourage  Federal,  State,  and  private 
partners  to  continue  working  with  us  to 
remove  and  reduce  threats  to  imperiled 
species  so  that  listings  may  be 
precluded. 
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Issue  4.  If  the  Service's  Listing 
Priority  Guidance  permits  statutorily 
defined  deadlines  to  be  exceeded,  the 
Listing  Priority  Guidance  violates  the 
Act.  llie  Service  should  establish  i 
listing  procedure  that  guarantees  that 
each  deadline  will  be  met.  This 
procedure  should  include'  the  following: 
uniform  intermediate  deadlines  that 
Service  listing  staff  must  meet, 
elimination  of  multiple  intermediate 
reviews,  elimination  of  multiple  public 
comment  periods  and  comment  period 
extensions,  and  elimination  of  reviews 
as  required  under  various  Executive 
Orders  (Executive  Orders  provide  that 
they  cannot  cause  non-compliance  with 
statutes).  If  necessary,  imperfect 
decisions  can  be  made  in  order  to 
comply  with  the  mandated  deadlines, 
and  remedied  later  with  revisions. 

Response  4.  Contrary  to  the 
commenter's  assertion,  the  Listing 
Priority  Guidance  does  not  "permit" 
statutorily  defined  deadlines  to  be 
exceeded.  It  is  an  imfortunate  fact  that 
some  of  those  deadlines  will  be 
exceeded  with  or  without  the  Listing 
Priority  Guidance.  The  conflict  between 
the  listing  actions  required  and 
deadlines  imposed  by  the  Act  and  the 
appropriations  provided  by  Congress 
make  it  impossible  for  the  Service  to 
avoid  delaying  compliance  with  the  Act. 
Therefore,  imtil  Congress  provides 
adequate  funding,  the  relevant  question 
is  not  whether  we  will  delay  taking 
some  listing  actions  required  by  the  Act, 
but  what  actions  will  we  delay  and  with 
respect  to  what  species.  In  the  Listing 
Priority  Guidance,  we  have  created  a 
uniform  policy  for  answering  these 
questions.  The  Listing  Priority  Guidance 
improves  our  efficiency,  thereby 
minimizing  the  need  for  such  delays, 
and  helps  us  determine  which  delays  of 
the  Act  will  be  of  the  least  consequence 
to  imperiled  species.  Thus,  the  LPG  is 
our  blueprint  for  working  to  comply 
with  the  Act  while  providing  the  most 
conservation  benefit  in  furthering  the 
purposes  of  the  Act. 

We  have  established  a  listing 
procedure  through  which  we  endeavor 
to  meet  statutory  and  regulatory 
guidelines  to  the  extent  made  possible 
by  the  annual  appropriations  for  listing 
activities.  We  are  conmiitted  to  making 
listing  determinations  based  on  the  best 
available  scientific  and  commercial 
information  as  required  by  the  Act. 
Violation  of  this  standard  is  no  less  a 
violation  of  the  Act  than  missing  a 
statutory  deadline.  The  opening  of 
public  comment  periods  is  necessary  to 
ensure  that  the  public  has  ample 
opportunity  to  provide  us  with  any 
pertinent  information  of  which  we  may 
not  be  aware.  Our  agency  review 


process,  which  does  contain  internal 
deadlines  for  certain  review  stages,  is 
necessary  to  ensure  that  the  best 
available  information  has  been  used  to 
make  the  most  appropriate  listing 
decision.  In  addition,  various  Executive 
Orders,  such  as  Executive  Order  12866, 
require  that  we  obtain  external  review 
prior  to  publication  of  proposed  and 
final  listing  rules.  Under  this  Executive 
Order,  the  Office  of  Management  and 
Budget  must  review  significant 
regulatory  actions.  Coordinated  review 
of  agency  rulemaking  is  necessary  to 
ensure  that  regulations  are  consistent 
with  applicable  law  and  the  President's 
priorities,  and  that  decisions  made  by 
one  agency  do  not  conflict  with  the 
policies  or  actions  taken  or  planned  by 
another  agency.  This  Executive  Order 
requires  the  Office  of  Management  and 
Budget  to  complete  its  review  within  90 
calendar  days  of  receipt  of  the  rule.  In 
cases  where  a  statutory  or  coiul-ordered 
deadline  is  applicable,  this  Executive 
Order  directs  agencies  to  schedule 
rulemakings,  to  the  extent  practicable, 
so  as  to  permit  sufficient  time  for  the 
Office  of  Management  and  Budget  to 
complete  its  review  prior  to  the 
deadline.  In  some  cases  where  courts 
have  imposed  very  short  deadlines  for 
completion  of  rules,  this  has  not  been 
practicable.  Lastly,  we  regularly  review 
and  revise  the  status  of  species  after 
they  have  been  listed  when  additional 
information  is  obtained  that  indicates 
such  revision  is  appropriate.  We  will 
not  knowingly  issue  "imperfect 
decisions"  in  order  to  expedite  listing 
actions  to  meet  mandated  deadlines  as 
suggested  by  the  commenter. 

Issue  5.  The  proposed  Listing  Priority 
Guidance  states  that  "[c]ritical  habitat 
determinations,  which  were  previously 
included  in  final  listing  rules  published, 
in  the  Federal  Register,  may  now  be    . 
processed  separately."  The  Act  does  not 
aUow  this  separation. 

Response  5.  It  is  true  that  Section 
4(a)(3)  of  the  Act  requires  that  critical 
habitat  be  designated  concurrently  with 
listing  to  the  maximum  extent  prudent 
and  determinable.  However,  as 
discussed  in  our  response  to  Issue  4,  we 
are  unable  to  comply  with  all  of  the 
requirements  of  the  Act  at  current 
funding  levels.  In  some  cases,  making 
prudency  and  determinability  findings, 
as  well  as  actual  critical  habitat 
designations,  will  divert  limited  listing 
resources  from-other  listing  actions 
required  by  the  Act.  Therefore,  in 
appropriate  cases,  we  will  delay  all 
critical  habitat  determinations  for  a 
species  in  order  to  comply  with  other 
statutory  requirements  that  provide 
greater  conservation  benefit  in 
furtherance  of  the  purposes  of  the  Act. 


Issue  6.  The  Service's  position  that 
critical  habitat  is  relatively  uinimportant 
is  contradicted  by  the  Act  and  its 
legislative  history. 

Response  6.  We  believe  that 
protection  of  habitat  is  paramount  to 
successful  species'  conservation.  On 
Jime  14, 1999,  we  published  a  Notice  of 
Intent  to  Clarify  the  Role  of  Habitat  in 
Endangered  Species  Conservation  (64 
FR  31871).  As  we  stated  in  that  notice, 
we  believe  that  the  process  of  habitat 
protection  via  critical  habitat 
designation  is  most  properly  examined 
in  the  broad  context  of  the  overall 
importance  of  habitat  in  endangered 
species  conservation. 

Habitat  considerations  are  a  key  part  of 
virtually  every  process  called  for  in  the  Act. 
We  describe  the  habitat  needs  of  species,  and 
threats  to  habitat,  in  detail  in  all  listing  rules. 
In  fact.  Factor  A  of  the  "Summary  of  Factors 
Affecting  the  Species"  section  of  all  proposed 
and  final  listing  rules  discusses  "The  Present 
or  Threatened  Destruction.  Modification,  or 
Curtailment  of  the  Habitat  or  Range"  of  the 
species.  For  most  species,  the  threats  to 
habitat  are  the  most  important  consideration 
when  determining  if  a  species  qualifies  for 
protection  under  the  Act.  Habitat 
considerations  are  prominent  in  all  recovery 
plans,  and  recovery  plans  include  maps  and 
descriptions  of  the  habitat  needed  to  recover 
the  species.  The  section  7  consultation 
process  addresses  the  dynamic  and  seasonal 
characteristics  of  the  habitat  needs  of  listed 
species.  New  information  concerning  species' 
habitat  use  becomes  available  throughout  the 
listing,  consultation,  habitat  conservation 
planning,  and  recovery  processes.  It  is 
essential  that  we  consider  current  and 
complete  habitat  information  in  these 
processes.  The  analysis  of  habitat  alteration 
and/or  destruction  is  the  cornerstone  of  the 
Act's  section  7  consultation  process  and  the 
section  10  habitat  conservation  planning 
process;  this  is  true  for  species  that  have 
designated  critical  habitat,  as  well  as  for 
those  species  that  do  not.  Habitat  is 
identified,  conununicated  to  affected  parties, 
protected,  and  conserved  through  all  phases 
of  applying  the  Act's  protections.  The 
conservation  and  recovery  of  imperiled 
species  are  dependent  upon  habitat 
protection  and  restoration.  When  sptecies  are 
listed  as  threatened  or  endangered,  the 
habitats  or  ecosystems  upon  which  they 
depend  are  recognized.  Conservation  and 
recovery  actions  are  directed  not  only  to  the 
imperiled  species,  but  to  the  species'  habitat, 
as  well.  (64  FR  31871). 

The  designation  of  critical  habitat  has 
only  one  regulatory  impact:  under 
section  7(a)  (2),  Federal  agencies  must, 
in  consultation  with  us,  insure  that  any 
action  they  authorize,  fund,  or  carry  out 
is  not  likely  to  result  in  the  destruction 
or  adverse  modification  of  critical 
habitat.  EJestruction  or  adverse 
modification  is  a  direct  or  indirect 
alteration  that  appreciably  diminishes 
the  value  of  critical  habitat  for  both  the 
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survival  and  recovery  of  a  listed  species. 
However,  section  7  also  prohibits 
Federal  agencies  from  taking  actions 
that  jeopardize  the  continued  existence 
of  a  listed  species.  To  jeopardize  the 
continued  existence  of  a  species  is  to 
engage  in  an  action  that  reasonably 
would  be  expected,  directly  or 
indirectly,  to  reduce  appreciably  the 
likelihood  of  both  the  survival  and 
recovery  of  a  listed  species  in  the  wild 
by  reducing  the  reproduction,  numbers, 
or  distribution  of  species.  For  almost  all 
species,  the  section  7  critical  habitat 
adverse  modification  and  jeopardy 
standards  are  the  same,  resulting  in  an 
unnecessarily  duplicative  and 
expensive  regulator}'  process. 

Therefore,  while  we  firmly  believe 
that  attention  to  and  protection  of 
habitat  is  paramount  to  successful 
conservation  actions,  we  have  found 
that,  in  most  circumstances,  the 
designation  of  "official"  critical  habitat 
is  of  little  additional  value  for  most 
listed  species. 

Issue  7.  The  Service's  position  that  it 
will  not  allow  litigation  to  affect  its 
priorities  violates  the  Act's  citizen  suit 
provision,  and  unnecessarily  burdens 
the  coiuts  and  others  with  protracted 
litigation.  The  Service  should  respond 
to  60-day  notices  and  enter  into 
settlement  agreements  to  avoid 
protracted  litigation. 

Response  7.  As  we  stated  in  the 
proposed  Listing  Priority  Guidance  (64 
FR  27596),  we  will  not  adjust  our 
biological  priorities  to  reflect  the  threat 
of  litigation.  This  position  does  not 
violate  the  Act's  provision  that  allows 
for  citizen  suits.  According  to  section  11 
(g)  (1)  (c).  any  person  may  commence  a 
civil  suit  on  his  own  behalf  against  the 
Secretary  where  there  is  alleged  a  failure 
of  the  Secretary  to  perform  any  act  or 
duty  under  section  4  which  is  not 
discretionary  with  the  Secretary.  In 
cases  where  such  citizen  suits  have  been 
filed  regarding  the  processing  of  listing 
actions  in  accordance  with  our  Listing 
Priority  Guidance,  we  continue  to  seek 
from  the  courts  recognition  of  our  need 
to  allocate  our  limited  listing  budget  so 
as  to  best  fulfill  the  spirit  and  intent  of 
the  Act.  We  will,  of  course,  comply  with 
all  court  orders.  When  possible  and 
when  consistent  with  our  biologically- 
based  priorities,  we  have  entered  into, 
and  will  continue  to  seek  settlement 
agreements  to  resolve  outstanding 
litigation.  However,  adopting  the 
commenter's  position  would  result  in 
allocating  scarce  resources  based  on 
litigation  rather  than  biology.  For 
instance,  in  response  to  litigation,  we 
might  spend  our  entire  listing  budget 
designating  critical  habitat  for  species 
already  listed  and  therefore  subject  to 


most  of  the  protections  of  the  Act,  while 
a  gravely  imperilled  species  without  the 
benefit  of  an  interested  litigant  would  be 
denied  the  Act's  protection.  , 

Final  Listing  Priority  Guidance  for 
Fiscal  Year  2000 

Relative  Listing  Priorities 

Nationwide  in  FY  2000,  we  will 
undertake  the  full  array  of  listing 
actions  consistent  with  the  relative 
priority  guidance  described  below. 
However,  some  Regions  and  some  Field 
Offices  within  Regions  have  significant 
backlogs  of  proposed  species, 
candidates,  and  petitions.  Therefore, 
additional  guidance  is  needed  to  clarify 
the  relative  priorities  among  the  various 
listing  activities. 

Completion  of  emergency  listings  for 
species  facing  a  significant  risk  to  their 
well-being  remains  our  highest  priority. 
Emergency  actions  take  precedence  over 
all  other  section  4  listing  actions.  With 
the  exception  of  emergency  actions,  all 
other  listing  activities  may  be 
undertaken  simultaneously.  Regions 
should  assign  relative  priorities  for  their 
remaining  non-emergency  listing 
actions  based  on  the  following  priority 
levels.  Processing  final  decisions  on 
pending  proposed  listings  are  Priority  2 
actions.  Priority  3  actions  are  the 
resolution  of  the  conservation  status  of 
species  identified  as  candidates 
(resulting  in  a  new  proposed  rule  or  a 
candidate  removal).  Priority  4  actions 
are  the  processing  of  90-day  or  12- 
month  administrative  findings  on 
petitions. 

The  processing  of  petitions  requesting 
critical  habitat  designations  and  the 
preparation  of  proposed  and  final 
critical  habitat  determinations  and/or 
designations  will  no  longer  be 
prioritized  with  other  section  4  listing 
actions.  Critical  habitat  actions  will  be 
conducted  within  a  specified  amount  of 
funding  ($979,000  (17%  of  total)  for 
FY99)  which  has  been  set  aside  out  of 
the  listing  subactivity. 

Priority  1 — Emergency  Listing  Actions 

We  will  immediately  process 
emergency  listings  for  any  species  of 
fish,  wildlife,  or  plant  that  faces  a 
significant  and  imminent  risk  to  its 
well-being  imder  the  emergency  listing 
provisions  of  section  4(b)(7)  of  the  Act. 
This  includes  preparing  a  proposed  rule 
to  list  the  species.  Every  petition  to  list 
a  species  or  reclassify  a  threatened 
species  to  endangered  will  be  reviewed 
in  order  to  determine  whether  an 
emergency  situation  exists.  If  the  initial 
review  indicates  an  emergency 
situation,  the  action  will  be  a  Priority  1 
action  and  an  emergency  rule  to  list  the 


species  will  be  prepared  immediately. 
Emergency  listings  are  effective  for  240 
days.  A  proposed  rule  to  list  the  species 
is  usually  published  concurrently  with 
the  emergency  rule  to  ensure  that  the 
final  listing  and  full  protection  of  the 
Act  are  established  before  the  240-day 
emergency  protection  expires.  If  the 
initi^  review  does  not  indicate  that 
emergency  listing  is  necessary, 
processing  of  the  petition  will  be 
assigned  to  Priority  4  as  discussed 
below. 

Priority  2 — ^Processing  Final  Decisions 
on  Proposed  Listings 

Proposed  species  are  just  one  step 
away  from  receiving  the  most  important 
protections  under  the  Act.  The  majority 
of  the  unresolved  proposed  species  face 
high-magnitude  threats.  By  focusing  our 
efforts  on  completing  final 
determinations,  we  can  provide  the 
maximum  conservation  benefits  to  the 
largest  nimibers  of  those  species  that  are 
in  greatest  need  of  the  Act's  protections. 
As  proposed  listings  are  reviewed  and 
processed,  they  will  be  completed 
through  publication  of  either  a  final 
listing  or  a  withdrawal  of  the  proposed 
listing.  Completion  of  a  withdrawal  may 
not  appeeir  consistent  with  the 
conservation  intent  of  this  guidance. 
However,  once  a  determination  not  to 
make  a  proposed  listing  final  has  been 
made,  publishing  the  withdrawal  of  the 
proposed  listing  takes  minimal  time  and 
appropriations.  Thus,  it  is  more  cost 
effective  and  efficient  to  bring  closure  to 
the  proposed  listing  than  it  is  to 
postpone  the  action  and  take  it  up  at 
some  later  time. 

Priority  3 — Resolving  the  Conservation 
Status  of  Candidate  Species  (Resulting 
in  a  New  Proposed  Rule  or  a  Candidate 
Removal) 

The  publication  of  new  proposals 
(candidate  conservation  resolution)  to 
add  species  to  the  lists  of  threatened 
and  endangered  species  has  significant 
conservation  benefit.  Under  the  1983 
listing  priority  guidelines,  proposed 
rules  dealing  with  taxa  believed  to  face 
imminent,  high-magnitude  threats  have 
the  highest  relative  priority  within 
Priority  3.  If  an  emergency  situation 
exists,  the  species  will  be  elevated  to 
Priority  1.  Proposed  listings  that  cover 
multiple  species  facing  high-magnitude 
threats  have  priority  over  single-species 
proposed  niles  unless  we  have  reason  to 
believe  that  the  single-species  proposal 
should  be  processed  first  to  avoid 
possible  extinction.  Proposed  listings 
for  species  facing  high-magnitude 
threats  that  can  be  quickly  completed 
have  higher  priority  than  proposed  rules 
for  species  with  equivalent  listing 
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priorities  that  require  extensive  work  to 
complete. 

Issuance  of  a  new  proposed  listing  is 
the  first  formal  step  in  the  regulatory 
process  for  listing  a  species.  It  provides 
some  protection  in  that  all  Federal 
agencies  must  "confer"  with  us  on 
actions  that  are  likely  to  jeopardize  the 
continued  existence  of  proposed 
species.  The  resolution  of  a  candidate 
species'  conservation  status  will  be 
accomplished  through  the  publication 
of  new  proposed  rules  or  the  processing 
of  candidate  removal  forms  (which, 
when  signed  by  the  Director,  remove 
species  from  the  candidate  list). 
Candidate  species  include  species 
petitioned  for  listing,  for  which  we  have 
made  a  warranted  but  precluded  finding 
pursuant  to  section  4(b)(3)(B)(iii)  of  the 
Act. 

Priority  4 — ^Processing  Administrative 
Findings  on  Petitions  to  Add  Species  to 
the  Lists  and  Petitions  to  Reclassify 
Species 

The  processing  of  90-day  petition 
findings  and  12 -month  petition  findings 
to  add  species  to  the  lists  or  reclassify 
species  will  be  Priority  4  activities. 
Once  a  90-day  petition  finding  is 
published,  we  will  make  every 
reasonable  effort  to  complete  the  12- 
month  finding  in  the  appropriate  time 
frame.  When  it  is  practicable  for  us  to 
complete  a  90-day  finding  within  90 
days,  we  are  statutorily  afforded  a  12- 
month  period  from  the  receipt  of  a 
petition  to  completion  of  the  12-month 
finding.  However,  in  those  cases  in 
which  it  is  not  practicable  for  us  to 
complete  a  90-day  finding  within  90 
days  of  receipt  of  the  petition,  after  the 
90-day  finding  is  completed,  we  will 
require  9  months  to  complete  a 
thorough  biological  status  review  and 
issue  a  12-month  finding. 

Allocating  Listing  Resources  Among 
Regions 

We  allocate  the  listing  appropriation 
among  our  seven  Regions  based  strictly 
on  the  number  of  proposed  and 
candidate  species  for  which  the  Region 
has  lead  responsibility,  with  the 
exception  of  providing  minimum 
"capability  funding"  for  each  Region. 
The  objective  is  to  ensure  that  those 
areas  of  the  country  with  the  largest 
percentage  of  known  imperiled  species 
will  receive  a  correspondingly  high 
level  of  listing  resources.  Our 
experience  in  administering  the  Act  for 
the  past  twenty  five  years  has  shown, 
however,  that  we  need  to  maintain  at 
least  a  minimal  listing  program  in  each 
Region  in  order  to  respond  to 
emergencies  and  to  retain  a  level  of 
expertise  that  permits  the  overall 


program  to  function  effectively  over  the 
longer  term,  thus  the  "capability 
funding"  to  each  Region.  In  the  past, 
when  faced  with  seriously  uneven 
workloads,  we  have  experimented  with 
reassigning  workloads  from  heavily 
burdened  Regions  to  less  burdened 
Regions.  This  approach  has  proven  to  be 
very  inefficient  because  the  expertise 
developed  by  a  biologist  who  works  on 
a  species'  listing  is  useful  in  recovery 
planning  and  other  conservation 
activities  for  that  species.  Additionally, 
biologists  in  a  Region  are  familiar  with 
other  species  in  that  Region  that  interact 
with  the  species  proposed  for  listing, 
and  that  knowledge  is  useful  in 
processing  a  final  decision.  For  these 
reasons,  we  have  foimd  it  unwise  to 
reassign  one  Region's  workload  to 
personnel  in  another  Region.  Because 
we  must  maintain  a  listing  program  in 
each  Region,  Regions  with  few 
outstanding  proposed  listings  may  be 
able  to  addbress  more  lower  priority 
listing  actions,  while  Regions  with 
many  outstanding  proposed  listings  will 
use  most  of  their  allocated  funds  on 
Priority  2  actions  (finalizing  proposed 
listings)  or  Priority  3  actions 
(completing  new  proposals  to  add 
species  to  the  lists).  It  is  the 
responsibility  of  individual  Regions  to 
recognize  their  workloads  and  backlogs 
and  undertake  priorities  (1-4)  as  their 
regional  workloads  permit.  We  will 
provide  critical  habitat  funding  on  a 
project-by-project  basis  in  FY  2000. 

Addressing  Matters  in  Litigation 

The  numerous  statutory 
responsibilities  we  bear  imder  the  Act 
do  not  come  with  an  imlimited  budget. 
We  are  sometimes  required  to  make 
difficult  choices  about  how  to  prioritize 
carrying  out  those  statutory 
responsibilities  in  order  to  make  the 
best  use  of  our  limited  resources.  Under 
these  circumstances,  technical 
compliance  with  the  various  sections  of 
.the  Act  with  respect  to  one  species  can 
mean  failure  to  comply  with  the  other 
technical  requirements  of  the  Act  for  the 
same  or  anoUier  species.  This  guidance 
is  part  of  a  continuing  effort  to  strive  to 
achieve  compliance  with  the  Act  in  the 
manner  that  best  fulfills  the  spirit  of  the 
Act,  using  our  best  scientific  expertise. 

Individuals  or  organizations 
occasionally  bring  suit  against  us  for 
failing  to  carry  out  specific  actions  with 
regard  to  specific  species.  Many  of  these 
suits  question  our  judgment  and 
priorities,  and  seek  compliance  with  the 
Act  in  circumstances  that  do  not,  in  our 
judgment,  lead  to  the  best  use  of  our 
resources  to  provide  the  maximum 
conservation  benefit  to  all  species.  In 
many  of  the  outstanding  section  4 


matters  currently  in  litigation,  the  effect 
of  what  the  plaintiff  seeks  is  to  require 
us  to  postpone  or  sacrifice  conservation 
actions  that  we  believe  would  have 
major  conservation  benefits  in  favor  of 
actions  that  we  believe  would  have 
lesser  conservation  benefits. 

In  no  case  will  we  adjust  our 
biological  priorities  to  reflect  the  threat 
of  litigation.  We  have  sought  -and  will 
continue  to  seek  from  the  courts 
recognition  of  our  need  to  allocate  our 
limited  listing  budget  so  as  to  best  fulfill 
the  spirit  of  the  Act.  We  will,  of  course, 
comply  with  all  court  orders. 

National  Environmental  Policy  Act 

We  do  not  consider  the 
implementation  of  this  guidance  to  be  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  for  the  purposes  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321  et  seq.). 
Further,  the  Department  of  the  Interior's 
Departmental  Manual  (DM) 
categorically  excludes  from 
consideration  under  NEPA,  "Policies, 
directives,  regulations,  and  guidelines  of 
an  administrative,  financial,  legal, 
technical,  or  procedural  nature  or  the 
environmental  effects  of  which  are  too 
broad,  speculative,  or  conjectural  to 
lend  themselves  to  meaningful  analysis 
and  will  be  subject  later  to  the  NEPA 
process,  either  collectively  or  case-by- 
case."  This  guidance  clearly  qualifies  as 
an  administrative  matter  imder  this 
exclusion.  We  also  believe  that  the 
exceptions  to  categorical  exclusions 
(DM  2  Appendix  2)  would  not  be 
applicable  to  such  a  decision,  especially 
in  light  of  environmental  effects  for 
such  action. 

Authority 

The  authority  for  this  notice  is  the 
Endangered  Species  Act  of  1973,  as 
amended.  16  U.S.C.  1531  et  seq. 

Dated:  September  15, 1999. 
Marshall  P.  Jones, 
Acting  Director. 
U.S.  Fish  and  Wildlife  Service. 
|FR  Doc.  99-27689  Filed  10-21-99;  8:45  am] 
BUJNG  CODE  4310-6fr-4> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AM962M230-15] 

Alaska;  Notice  for  Publication,  F- 
14908-B,  Alaska  Native  Claims 
Selectk>n 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
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hereby  given  that  the  decision  to  issue 
conveyance  (DIG)  to  Sitnasuak  Native 
Corporation,  notice  of  which  was 
published  in  the  Federal  Register,  on 
September  22, 1998,  is  modified. 

A  notice  of  the  modified  DIG  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Nome  Nugget. 
Copies  of  the  modified  DIG  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599. 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  die 
decision,  an  agency  of  the  Federal 
government,  or  regional  corporation, 
shall  have  imtil  November  22, 1999  to 
'file  an  appeal  on  the  issues  in  the 
modified  DIG.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
reqtiirements  in  43  GFR  P 

art  4,  Subpart  E,  shall  be  deemed  to 
have  waived  their  rights. 


Except  as  modified,  the  decision, 
notice  of  which  was  given  September 
22, 1998,  is  final. 

)ane  Miller, 

Land  Law  Examiner,  Branch  ofANCSA 
Adjudication. 

(FR  Doc.  99-27632  Filed  10-21-99;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

DEPARTMENT  OF  AGRICULTURE 
Bureau  of  Land  Managemant 
Forest  Service 
[MT-060-08-1 220-00, 1617P] 

Notice  Of  Availability  of  the  Draft  Off- 
Higttway  Vetiicia  Environmantal  ImfMCt 
Statement  and  Plan  Amendmant 

agency:  Bureau  of  Land  Management, 
Interior  and  Forest  Service,  Agriculture. 
action:  Notice. 

summary:  The  Bureau  of  Land 
Management  (BLM)  and  Forest  Service 
(FS)  have  prepared  a  Draft  Off-Highway 
Vehicle  Environmental  Impact 
Statement  (EIS)  and  Plan  Amendment. 
The  Draft  ElS/Plan  Amendment 
describes  the  analysis  completed  on  the 
proposed  management  changes  in  off- 
highway  vehicle  (OHV)  use  on  public 
lands  administered  by  the  BLM  and  FS, 


Northern  Region,  in  Montana,  North 
Dakota,  and  portions  of  South  Dakota. 
Five  alternatives,  including  a  No  Action 
Alternative,  were  developed  to  meet  the 
purpose  and  need  of  the  project  and 
respond  to  significant  issues.  The 
purpose  and  need  are  to  address  the 
impacts  of  OHV  travel  on  open  areas 
that  are  currently  available  to  motorized 
cross-coimtry  travel.  The  No  Action 
Alternative  would  maintain  ciurent 
management.  Areas  currently  open 
yearlong  or  seasonally  to  cross-coimtry 
travel  would  remain  open.  Alternatives 
1  and  2  would  restrict  motorized  cross- 
coimtry  travel  yearlong.  Alternative  3 
would  restrict  motorized  cross-country 
travel  yearlong  in  North  Dakota,  most  of 
Montana,  and  portions  of  South  Dakota. 
Alternative  4  would  limit  motorized 
cross-country  travel  seasonally. 

DATES:  The  comment  period  on  the  Draft 
ElS/Plan  Amendment  will  end  90  days 
from  the  date  the  Environmental  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register.  The  expected  end 
of  the  comment  period  is  February  3, 
2000.  Open  houses  on  the  Draft  EIS/ 
Plan  Amendment  will  be  held  in 
communities  in  Montana,  North  Dakota, 
and  South  Dakota  during  the  review 
period.  The  locations  for  the  open 
houses  are  listed  below  but  also  look  for 
an  article  in  your  local  paper  because 
locations,  dates  and/or  time  may 
change. 


Date 


^k>vember  15 
November  16 
November  16 
November  16 
November  17 
November  17 
November  17 
November  18 
November  18 
November  18 
November  19 
November  22 
November  22 
November  29 
November  30 
November  30 
November  30 
December  1  .. 
December  1  .. 
December  1  .. 
December  2  .. 
December  2  .. 
December  2  .. 
December  3  .. 
December  6  .. 
December  7  .. 
December  7  .. 
December  7  .. 
December  7  .. 
December  8  .. 
Decemt)er8  .. 
Decemt)er9  .. 


Location 


Lemmon,  SD 

Buffalo,  SD 

Hamilton,  MT  

Ubby,  MT 

Pierre,  SD  

Kalispell.  MT  

Trout  Creek,  MT  ., 
Belle  Fourche,  SD 

Eureka,  MT  , 

Lewlstown,  MT 

Ekalaka.  MT 

Great  Falls,  MT  .... 

Bozeman,  MT  

Bowman,  ND 

Dickinson,  ND  

Billings,  MT  

Miles  City,  MT 

Bismarck,  ND 

Red  Lodge,  MT  .... 

Coistrip,  MT  

Watford  City,  ND  .. 

Lincoln,  MT  

Glendrve,  MT  

Rapid  City,  SD 

Townsend,  MT 

Missoula,  MT  

Malta,  MT 

Havre,  MT 

Broadus,  MT  

Helena,  MT 

Glasgow,  MT 

Dilton,  MT 


Time 
(p.m.) 


:00-6:00 
:00-6:00 
00-8:00 
:00-9:00 
00-6:00 
:00-8:00 
:00-4:00 
00-6:00 
00-9:00 
:00-7:00 
:00-6:00 
:00-7:00 
00-8:00 
00-8:00 
00-8:00 
00-8:00 
00-7:00 
00-8:00 
00-8:00 
00-7:00 
00-8:00 
00-8:00 
00-7:00 
00-7:00 
00-8:00 
00-8:00 
00-7:00 
00-7:00 
00-7:00 
00-8:00 
00-7:00 
00-8:00 


Plaoe 


To  be  determined. 

Harding  County  Jury/Court  Room. 

To  be  detennined. 

Libby  City  Hall,  Ponderosa  Room. 

RAMKOTA. 

Outtaw  Inn. 

U.S.  Forest  Service. 

BLM  OffKe. 

Lincoln  Co.  Electric. 

BLM  Office,  Airport  Road. 

Carter  Country  Jury/Court  Room. 

BLM/FS  Office,  1101  15th  Street  Nortti. 

Gallatin  Co  Courttrause,  31 1  West  Main. 

To  be  detennined. 

BLM  Office,  2933  Third  Avenue  West. 

BLM  Office,  5001  Southgate  Drive. 

BLM  Office,  1 1 1  Garryowen  Road. 

U.S.  Forest  Sen/ice,  240  West  Century. 

U.S.  Forest  Service. 

Bicentennial  Library,  415  Willow  Avenue. 

To  be  detennined. 

Lincoln  Community  Hall. 

Glendive  Medical  Center,  Carney  Conference  Room  *2. 

West  River  Research  &  Ag.  Crt.,  1905  Plaza  Blvd. 

Townsend  Library. 

Boone  and  Crocket  Qub. 

BLM  Office. 

BLM  Office. 

Powder  River  County  Courthouse,  Electton  Rm. 

U.S.  Forest  Sen/ice,  2880  Skyway  Drive. 

BLM  Office. 

U.S.  Forest  Servk»,  420  Barrett  Street 


December  9  , 
December  14 
December  1 5 
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Date 

Location 

Time 
(p.m.) 

Place 

December  9 

December  14 

Butte.  MT  

Browning.  MT^ 

Choteau.  MT 

4:00-8:00 
3:30-7:00 
2:00-7:00 

BLM  Office,  106  North  Parkmont. 
Tribal  Offices. 

December  15 

Stage  Stop  Inn. 

ADDRESSES:  Address  all  comments  to 
OHV  Plan  Amendment,  Lewistown 
Field  Office,  P.O.  Box  1160,  Lewistown, 
MT  59457-1160. 

Comments,  including  names  and 
street  addresses  of  respondents,  will  be 
available  for  public  review  at  the  above 
Lewistown  address  during  regidar 
business  hours  (7:45  a.m.  to  4:30  p.m.), 
Monday  through  Friday,  except 
holidays.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
withhold  your  name  or  street  address 
from  public  review  or  from  disclosure 
imder  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
frt)m  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Majerus,  406-538-1924  or  Dick  Kramer, 
406-329-1008. 

SUPPLEMENTARY  INFORMATION:  This  Draft 
ElS/Plan  Amendment  discloses  the 
potential  envirormiental  consequences 
of  managing  cross-country  off-highway 
vehicle  (OHV)  use  on  public  lands 
administered  by  the  BLM  and  FS, 
Northern  Region,  in  Montana,  North 
Dakota,  and  portions  of  South  Dakota 
(excluding  the  Black  Hills  National 
Forest,  Buffalo  Gap  Grasslands  and  the 
Fort  Pierre  Grasslands).  The  agencies 
recognize  that  many  recreation  users  do 
not  differentiate  between  BLM  and  FS 
lands.  The  agencies  feel  it  is  better 
customer  service  to  have  consistent 
policies  across  agency  boundaries; 
therefore,  the  plan  amendment  will  be 
a  joint  BLM  and  FS  proposal.  The  BLM 
and  FS  are  joint  lead  agencies 
responsible  for  preparation  of  the  EIS/ 
plan  amendment. 

The  increased  popularity  and 
widespread  use  of  OHVs  on  public 
lands  in  the  1960s  and  early  1970s 
prompted  the  development  of  a  unified 
federal  policy  for  such  use.  Executive 
Order  11644  was  issued  in  1972  and 
Executive  Order  11989  was  issued  in 
1977.  They  provided  direction  for 
federal  agencies  to  establish  policies 
and  provide  for  procedures  to  control 
and  direct  the  use  of  OHVs  on  public 


lands  so  as  to  (1)  protect  the  resources 
of  those  lands,  (2)  promote  the  safety  of 
all  users  of  those  lands,  and  (3) 
minimize  conflicts  among  the  various 
uses  on  those  lands.  The  BLM  and  FS 
have  developed  regulations  in  response  - 
to  the  Executive  Orders  (43  CFR  8342 
and  36  CFR  219  and  295).  Under  those 
regulations,  OHV  use  can  be  restricted 
or  prohibited  to  minimize  (1)  damage  to 
the  soil,  watershed,  vegetation,  or  other 
resources  of  the  public  lands;  (2)  harm 
to  wildlife  or  wildlife  habitats;  and  (3) 
conflict  between  the  use  of  OHVs  and 
other  types  of  recreation. 

The  BLM  and  FS  recognize  in  their 
respective  resoiurce  management  plans 
and  forest  plans,  policy,  and  manual 
direction,  diat  off-highway  vehicle  use 
is  a  valid  recreational  activity  when 
properly  managed.  Managing  this  use 
along  with  other  recreation  uses  and  the 
need  to  protect  resource  values  has 
become  increasingly  more  difficult  with 
increasing  public  demands  and 
decreasing  budgets. 

The  piupose  of  this  ElS/plan 
amendment  is  to  address  the  impacts  of 
wheeled  (motorcycles,  foiu-wheel  drive 
vehicles,  sport  utility  vehicles,  all- 
terrain  vehicles,  etc.)  off-highway 
vehicle  travel  on  open  areas  that  are 
currently  available  to  motorized  cross- 
country travel.  It  will  amend  forest  plan 
and  resource  management  plan  OHV 
area  designations  to  preserve  future 
options  for  site-specific  travel  planning. 
This  woidd  provide  timely  interim 
direction  that  would  prevent  further 
resource  damage,  user  conflicts,  and 
related  problems,  including  new  user- 
created  roads,  associated  with 
motorized  cross-country  travel  vmtil 
subsequent  site-specific  travel  planning 
is  complete.  Site-specific  travel 
planning,  or  activity  planning,  will 
address  OHV  use  on  specific  roads  and 
trails.  This  amendment  would  not 
change  the  current  limited/restricted 
yearlong  or  closed  designations,  or 
designated  intensive  off-road  vehicle 
use  areas. 

About  16  million  acres  of  public  land 
are  currently  available  to  motorized 
cross-country  travel  in  the  analysis  area, 
either  yearlong  or  seasonally,  which  has 
the  potential  to:  spread  noxious  weeds, 
cause  erosion,  damage  cultural  sites, 
create  user  conflicts,  and  disrupt 
wildlife  and  damage  wildlife  habitat. 


Problems  do  not  occur  equally 
throughout  the  analysis  area.  Motorized 
cross-country  travel  is  generally  limited 
by  ciurent  technology  to  areas  that  are 
less  steep  and  have  more  open 
vegetative  communities.  Random  use  in 
open  areas  has  created  trail  networks 
throughout  the  analysis  area.  Some  of 
this  use  has  occurred  in  riparian  areas 
and  on  highly  erodible  slopes. 

Monitoring  of  OHV  travel  at  FS  and 
BLM  offices  indicates  that  problems 
«xist  where  unrestricted  motorized 
cross-country  travel  is  allowed.  Many 
imits  have  completed  or  begun  site- 
specific  travel  planning.  Most  notable 
efforts  are  the  Elkhom  Mountains  near 
Helena,  Montana,  and  the  Whitetail- 
Pipestone  area  near  Butte,  Montana. 

Members  of  the  public  and  the 
Montana  Department  of  Fish,  Wildlife 
and  Parks  Commission  have  shared 
their  concerns  about  imrestricted  OHV 
travel  on  public  lands.  The  four  BLM 
Resource  Advisory  Councils  (citizen 
groups  that  represent  a  balance  of 
commodity,  conservation,  and  other 
public  interests)  in  Montana.  North 
Dakota,  and  portions  of  South  Dakota, 
expressed  serious  concerns  about 
allowing  continued,  unrestricted, 
motorized  cross-country  travel  on 
public  lands. 

The  BLM  and  FS  are  concerned  that 
continuing  imrestricted  use  could 
potentially  increase  these  problems. 
Areas  that  are  open  yearlong  or 
seasonally  to  motorized  cross-coimtry 
travel  in  current  forest  plans  and 
resource  management  plans  will  require 
a  plan  amendment  to  address  these 
issues.  This  proposal  to  manage  the 
cross-country  aspect  of  motorized 
vehicle  use  is  part  of  our  responsibility 
as  public  land  managers  to  balance 
human  use  with  the  need  to  protect 
natural  resources. 

Authority:  Sec.  202,  Pub.  L.  94-579,  90 
Stat.  2747  (43  U.S.C.  1712),  Sec.  6,  Pub.  L. 
94-588,  90  Stat.  2949  (16  U.S.C.  1604). 

Dated:  October  15,  1999. 
Thomas  P.  Lonnie, 
Acting  State  Director,  Bureau  of  Land 
Management. 

Dale  N.  Bosworth, 

Regional  Forester,  U.S.  Forest  Service. 

[FR  Doc.  99-27629  Filed  10-21-99;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

BuTMu  of  Land  Managament 
[UT-OSO-1310-00] 

NoUea  of  imant  To  Pfapara  an 
Envkonmantal  impact  Statement  (EIS) 
on  the  Reaouroa  Development  Group 
Ubita  Baatoi  Natural  Qaa  Projact, 
Umtah  County.  UT 

AOCNCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  intent  to  prepare  an 

EIS  on  the  Resource  Development 

Group  Uinta  Basin  Natural  Gas  Project, 

Uinta  Coimty,  Utah  and  notice  of 

scoping. 


V.  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  Bureau  of  Land  • 

Management  (BLM),  Vernal,  Utah  Field 
Office,  will  be  writing  an  EIS  on 
proposed  natural  gas  development  in 
79,800  acres  in  the  Atchees  Wash  oil 
and  gas  production  region.  The  project 
is  located  primarily  on  BLM 
administered  lands  (69,560  acres).  The 
project  area  also  includes  9,080  acres 
adininistered  by  the  State  of  Utah,  and 
1,160  acres  of  patented  land.  Sixty-foiu' 
wells  and  139  miles  of  primary  and 
secondary  roads  exist  within  the  project 
area.  The  proponent  anticipates  the 
drilling  of  up  to  423  additional  wells  at 
a  rate  of  15  to  40  a  year,  accessed  by 
^proximately  126  miles  of  new  roads. 
Unpainted  steel  sales-gas  gathering  lines 
would  be  laid  on  the  surface  and 
integrated  into  the  existing  gas  pipeline 
gathering  and  transmission  network. 
New  compressor  stations  would  not  be 
required  in  the  project  area. 

The  number  of  proposed  wells  has 
been  adjusted  by  the  proponent  from 
970  wells  in  the  original  Environmental 
Assessment  (EA  No.  UT-080-1 997-50) 
based  on  further  review  of  the  following 
foctors:  topography;  slopes  with  a  grade 
of  40  percent  or  greater;  mitigation  of 
potential  impacts  on  critical  mule  deer 
winter  range;  maximizing  use  of  existing 
roads;  drilling  of  deeper  wells  to  drain 
larger  reservoirs;  and  avoidance  of  the 
100-year  flood  plain  along  Bitter  Creek. 

Major  issues  mclude  potential 
impacts  on  critical  mule  deer  winter 
range,  recreational  and  visual  resources 
near  the  White  River  Canyon  and 
wilderness  values.  Alternatives 
identified  at  this  time  include  the 
proposed  action  and  the  no  action 
alternatives. 

DATES:  Public  scoping  comments  will  be 
accepted  on  or  before  November  22, 
1999.  A  public  scoping  open  house  and 
information  meeting  will  be  held  on 
November  18, 1999  from  4-7  p.m.  at  the 


Western  Park,  302  East  200  South. 
Vernal,  Utah.  If  you  have  any 
information,  data  or  concerns  related  to 
potential  impacts  of  the  proposed  action 
including  the  issues  identified  above,  or 
have  suggestions  for  additional 
alternatives,  pleiise  submit  them  to  the 
address  listed  below. 

ADDRESSES:  Written  scoping  comments 
should  be  sent  to:  Field  Manager, 
Bureau  of  Land  Management,  Vonal 
Field  Office,  170  South  500  East,  Vernal, 
Utah  84078,  ATTN:  Resource 
Development  Group  Uinta  Basin  Natural 
Gas  Project. 

Comments,  including  names  and 
street  addresses  of  respondents  will  be 
available  for  public  review  at  the  BLM 
Vernal  Field  Office  and  will  be  subject 
to  disclosure  under  the  Freedom  of 
Information  Act  (FOIA).  They  may  be 
published  as  part  of  the  EIS  and  other 
related  documents.  Individual 
respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  street  address  from  public 
review  and  disclosiue  under  the  FOIA, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  aUowed  by  law.  All  submissions 
from  organizations  or  businesses,  will 
be  made  available  for  public  inspection 
in  their  entirety. 

FOR  FURTHER  INFORMATION  CONTACT: 

Duane  De  Paepe  (435)  781-4403  or  e- 
mail:  ddepaepedut.blm.gov. 

SUPPLEMENTARY  INFORMATION:  In  April, 
1997,  the  Vernal  Field  Office  initiated 
an  EA  (UT-080-1997-50)  for  this 
proposed  project,  located  in  the  Book 
Cliffs  Resource  Area,  Uintah  Coimty, 
Utah.  In  June,  1998,  the  EA  was  made 
available  to  the  public  and 
governmental  agencies  for  a  30-day 
review  and  comment  period.  Forty-nine 
comment  letters  were  subsequently 
received.  Based  on  these  commento,  the 
EA  was  amended  and  published  in  final 
form  in  February,  1999.  A  Decision 
Record  (DR)/  Finding  of  No  Signfficant 
Impact  (FONSI)  was  signed  on  January 
29, 1999.  and  was  published  with  the 
EA  and  Conditions  of  Approval. 
As  a  result  of  this  decision,  12 
requests  for  a  State  Director  Review 
were  received.  In  addition,  a  request  for 
a  stay  of  the  DR/FONSI  was  received.  A 
stay  was  issued  until  April  16, 1999, 
pending  thorough  review  of  the  requests 
received.  The  stay  was  subsequently 
extended  until  the  review  could  be 
completed  and  a  decision  issued.  On 
May  21, 1999  the  DR/FONSI  was 
vacated  and  the  proposal,  was  remanded 
to  the  Vernal  Field  Office  for  the 
preparation  of  an  EIS.  A  proposed 


action  for  this  EIS  was  received  by  the 

BLM  on  September  10, 1999. 

SaUy  Wisely, 

State  Director. 

[FR  Doc.  99-27630  Filed  10-21-99;  8:45  am] 

BILLMQ  CODE  1310-00-^ 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UT-912-^)0-0777«XQ] 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  meeting  of  the  Utah 
Resource  Advisory  Coimcil. 

SUMMARY:  The  Bureau  of  Land 
Management's  Utah  Statewide  Resource 
Advisory  Council  meeting  will  be  held 
on  November  17-18, 1999,  in  Salt  Lake 
City,  Utah. 

The  puirpose  of  this  meeting  is  to 
provide  the  Council  with  an  overview  of 
the  Resource  Advisory  Council  in  Utah, 
its  past  accomplishments  and  activities, 
some  Utah  specifics,  and  an  overview  of 
BLM  programs  in  general. 

The  meeting  will  be  held  at  the  Best 
Western  Salt  Lake  Plaza  Hotel,  Aspen 
RooDxa  1  and  2, 122  West  South  Temple. 
It  is  scheduled  to  begin  at  9  a.m.  on 
November  17  and  conclude  at  noon  on 
November  18.  A  public  comment 
period,  where  members  of  the  public 
may  address  the  Coimcil,  is  scheduled 
for  3:45  p.m.  on  November  17.  All 
meetings  of  the  BLM's  Resource 
Advisory  Council  are  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sherry  Foot,  Special  Programs 
Coordinator,  Utah  State  Office,  Biueau 
of  Land  Management,  324  South  State 
Street,  Salt  Lake  City,  84111;  phone 
(801)  539-4195. 

Dated:  October  IS,  1999. 
Sally  Wisely, 
Utah  BLM  State  Director. 
(FR  Doc.  99-27631  Filed  10-21-99;  8:45  am] 
BIUJNQ  COOE  4S10-OO-H 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CA-170-1020-DH:  Marble  Creek.  AJtotment 
«602S] 

Notice  of  Intent:  To  Amend  ttie  Bishop 
Raaourca  Management  Plan,  Bishop 
Field  Offlca.  CA 

AGENCY:  Biireau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Intent  to  consider 
amending  the  Bishop  Resource 


IS  no  propos 
AUMs.  The  ( 
roimd.  The  j 
eliminating  i 
stunmer  graj 
due  to  the  v( 
of  the  allotn 


Dated:  Octc 
Steve  Adding 

Field  Manage 
IFR  Doc.  99-: 


DEPARTME 

Bureau  of  L 
[CA-170-161 
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99;  8:45  am] 


Management  Plan  (RMP)  decision 
relating  to  season  of  use  on  the  Marble 
Creek  Allotment  (#6025),  Mono  County, 
CA. 

summary:  The  Marble  Creek  allotment 
lies  on  the  alluvial  fans  on  the  west  side 
and  at  the  foot  of  the  White  Mountains, 
in  the  "Tri- Valley"  area  of  Mono 
Coxmty,  north  of  Bishop.  It  includes 
approximately  15,700  acres  of  public 
land.  The  current  number  of  AUMs  for 
the  allotment  is  845.  At  this  time,  there 
is  no  proposal  to  change  the  number  of 
AUMs.  The  current  season  of  use  is  year 
round.  The  proposal  is  to  consider 
eliminating  summer  grazing.  Sustained 
summer  grazing  may  be  inappropriate 
due  to  the  vegetation,  soils  and  climate 
of  the  allotment. 

SUPPLEMENTARY  INFORMATION:  Final 
determination  on  the  RMP  amendment 
will  be  made  using  an  environmental 
analysis  following  public  comments. 

Detailed  information  concerning  the 
RMP  amendment  is  available  at  the 
BLM  Bishop  Field  Office,  785  N.  Main 
St.  Suite  E.  Bishop,  Ca  93514  or  by 
contacting  Mark  Gish  at  (760)  872-4881. 

Comments:  For  a  period  of  45  days 
from  the  initial  date  of  publication  of 
this  notice,  interested  parties  may 
submit  valid  comments  on  the  Bishop 
RMP  amendment  to  the  BLM  Bishop 
Field  Manager,  785  N.  Main  St.  Suite  E, 
Bishop,  CA  93514. 

Dated:  October  15. 1999. 
Steve  Addington, 

Field  Manager,  Bishop  Field  Office. 
IFR  Doc.  99-27593  Filed  10-21-99;  8:45  am) 

BHJJNG  CODE  4310-«0-P 


DEPARTMENT  OF  THE  irfTERIOR 
Bureau  of  Land  Managament 

[CA-170-161(M}H;  CACA  41112] 

Notica  Of  Infant  To  Conaidar  Amending 
tha  Biahop  Raaourea  Managamant 
Plan,  Biahop  Raid  Offica,  CA;  Notica  of 
R&PP  Propoaai:  Bodia  Stata  Park, 
Mono  County,  CA 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  bitent  to  consider 
amendii^  the  Bishop  Resource 
Management  Plan's  list  of  public  land 
disposal  parcels,  adding  364±  acres;  and 
a  Notice  of  Proposed  Disposal  under  the 
Recreation  and  Public  Purposes  Act 
(R&PP)  for  the  said  364  acres  to  the 
Bodie  State  Park  in  Mono  Coimty,  CA. 

summary:  The  town  of  Bodie  is  arguably 
the  largest  and  best  preserved  ghost 
town  in  the  western  US.  In  1962,  the 
California  State  Parks  acquired  500 


acres  of  the  town  to  create  the  Bodie 
State  Park.  The  historic  Bodie  Mining 
District  (including  the  town  and 
surrounding  areas)  has  been  a  National 
Historic  Landmark  since  1964  and  lies 
at  the  center  of  the  BLM's  Bodie  Bowl 
Area  of  Environmental  Concern  (ACEC). 

Mineral  exploration  on  BLM  and 
private  lands  within  the  Bodie  Bowl 
resumed  in  the  1980's.  With  passage  of 
the  Bodie  Protection  Act  in  1994  and 
acquisition  of  over  500  acres  of  private 
lands  by  the  Park,  the  ACEC  was 
essentially  closed  to  mineral 
development.  Due  to  the  history  of 
cultural  and  industrial  development 
within  the  Bodie  Bowl  ACEC,  properties 
acquired  by  the  Park  do  not  form  a 
cohesive  whole.  There  are  three 
outlying  Park  properties  that  are  not 
connected  to  the  main  Park  unit  at  all. 
There  is  a  major  wedge  of  federal  land 
separating  the  newly  acquired  Park 
property  from  the  main  unit.  There  are 
also  an  unknown  number  of  "slivers"  of 
federal  property  scattered  throughout 
the  soudiem  and  eastern  portion  of  the 
Park  which  were  due  to  the 
nonconforming  independent  surveys 
submitted  at  the  time  of  the  mineral 
patent  transfers  from  the  public  domain 
or  which  were  bits  of  public  domain 
that  were  never  subject  to  patent.  State 
Parks  believes  that  management  efforts 
and  implementation  of  necessary 
limited  improvements  and  safety 
measures  could  be  streamlined  if 
ownership  patterns  were  adjusted  and 
clarified  through  this  proposed  first 
phase  of  a  Bodie  property  consolidation. 

The  proposed  R&PP  involves  the 
following  lands  located  within  the 
Bodie  Bowl  Area  of  Environmental 
Concern  and  adjacent  to  Bodie  State 
Park  in  the  Coimty  of  Mono,  California: 

Selected  Federal  Lands,  to  be  Patented  to 
Bodie  State  Park: 

Mount  Diablo  Meridian,  California, 

T.  4  N.,  R.  26  E. 

A.  All  federal  lands  within  the  current 
boundary  of  Bodie  SHP. 

B.  Section  9  All  federal  land  in  SEV4NWV4, 
E'/iSWV4,  WV2NEV4,  SW'ASEV*, 
EVaSE'ASE'A,  and  south  of  the  Bodie 
Aurora  Road  in  SV2NEV4NWV4  and 
NV2NEV4,  totaling  about  208.5  ac  (±). 

C.  Section  16  All  federal  land  in  NWV4, 
WNV4NEV4,  WV2SWV4,  and  NEV4SWV4, 
totaling  about  89.6  ac  (±]. 

D.  Section  17  All  federal  land  in  SEV4SEV4, 
totaling  about  .023  ac  (±). 

E.  Section  20  All  federal  land  east  of  the 
Cottonwood  Canyon  Road  in  E'/ihfEV4 
and  NEV4SEV4,  totaling  about  38.7  ac  (±). 

F.  Section  21  All  federal  land  in  WV2NWV4 
and  north  of  the  cottonwood  Canyon 
Road  in  NWV4SWV4.  totaling  about  27  ac 
(±). 

Acreages  are  approximate  due  to  the 
possibility  of  other  unmapped  federal 


lands  within  the  boundaries  of  the 
existing  State  Historic  Park  and 
uncertain  exterior  boundaries. 
supplementary  INFORMATION:  Final 
determination  on  the  R&PP  proposal 
and  the  RMP  amendment  vtrill  be  made 
using  an  environmental  analysis 
following  public  comments.  Public  land 
within  any  Wilderness  Study  Area 
would  not  be  involved  in  this  proposal. 

Upon  publication  of  this  Notice  in  the 
Federal  Register,  the  public  lands 
described  above  are  segregated  from  all 
forms  of  appropriation  under  the  public 
land  laws,  including  the  mining  laws  for 
a  period  of  270  days  from  the  date  of 
publication.  The  segregative  effect  shall 
terminate  as  provided  by  43  CFR 
2711.1-2(d). 

Detailed  information  concerning  the 
RMP  amendment  and  tiie  proposed 
R&PP  disposal  is  available  at  the  BLM 
Bishop  Field  Office,  785  N.  Main  St. 
Suite  E,  Bishop,  CA  93514  or  by 
contacting  Larry  Primosch  or  Douglas 
Dodge  at  (760)  872-4881. 

Comments 

For  a  period  of  45  days  from  the 
initial  date  of  publication  of  this  notice, 
interested  parties  may  submit  valid 
comments  on  the  Bishop  RMP 
amendment  or  the  proposed  R&PP 
disposal  to  the  BLM  Bishop  Field 
Manager,  785  N.  Main  St.  Suite  E, 
Bishop,  CA  93514.  A  public  meeting 
will  be  held  on  Monday,  November  8  at 
6  pm  in  the  towm  of  Bridgeport  to  gather 
comments  and  help  define  the  issues 
which  must  be  addressed  in  the 
environmental  analysis. 

Dated:  October  15, 1999. 
Steve  Addington, 

Field  Manager.  Bishop  Field  Office. 

[FR  Doc.  99-27592  Filed  10-21-99;  8:45  am] 

BILUNa  CODE  431(M0-f> 


INTERNATIONAL  TRADE 
COMMISSION 

Sunahina  Act,  Meeting  Notice 

agency  HOLDING  THE  MEETING:  United 

States  International  Trade  Commission. 

TIME  AND  date:  October  28, 1999  at  11:00 

a.m. 

PLACE:  Room  101,  500  E  Street  SW, 

Washington,  DC  20436,  Telephone: 

(202)  205-2000. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting:  none. 

2.  Minutes. 

3.  Ratification  List.  * 

4.  Inv.  No.  TA-201-70  (Injury  Phase) 
(Circular  Welded  Carbon  Quality  Line 
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Pipe) — briefing  and  vote.  (The 
Commission  will  transmit  its 
recommendations  to  the  President  on 
December  17, 1999). 

5.  Inv.  No.  731-TA-432  (Review) 
(Drafting  Machines  from  Japan) — 
briefing  and  vote.  (The  Commission  will 
transmit  its  determination  to  the 
Secretary  of  Commerce  on  November  8, 
1999). 

6.  Outstanding  action  jackets:  (1) 
Document  No.  EC-99-017:  Approval  of 
final  report  in  Inv.  No.  332-362  (Fifth 
Annual  Report  on  U.S.-African  Trade 
Flows  and  Effects  of  the  Uruguay  Round 
Agreements  and  U.S.  Trade  and 
Development  Policy). 

In  accordance  with.  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  October  19, 1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  99-27763  Filed  10-20-99;  2:04  pm] 

aiUJNQCOOC  7020-02-P 


DEPARTMENT  OF  JUSTICE 
Attorney  General 

CAttomey  Omnf\  Order  No.  2266-99] 

Certification  of  the  Attorney  General; 
Tenaaa  Parish,  LA 

In  accordance  with  Section  6  of  the 
Voting  Rights  Act  of  1965,  as  amended, 
42  U.S.C.  1973d,  I  hereby  certify  that  in 
my  judgment  the  appointment  of 
examiners  is  necessary  to  enforce  the 
guarantees  of  the  Fourteenth  and 
Fifteenth  Amendments  of  the 
Constitution  of  the  United  States  in 
Tensas  Parish,  Louisiana.  This  parish  is 
included  within  the  scope  of  the 
determinations  of  the  Attorney  General 
and  the  Director  of  the  Census  made  on 
August  6,  1965.  under  Section  4(b)  of 
the  Voting  Rights  Act  of  1965  and 
published  in  the  Federal  Register  on 
August  7, 1965  (30  FR  9897). 

Dated:  October  15, 1999. 
Janet  Reno, 

Attorney  General  of  the  United  States. 
(FR  Doc.  99-27645  Filed  10-21-99;  8:45  am] 

aiLUNG  COM  4410-13-M 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

Notice  of  Avallabiiity  and  Publication 
of  the  Supplemental  Hnai 
Environmental  Impact  Statement 
(SFEIS) 

agency:  Federal  Bureau  of  Prisons, 
Justice. 

ACTION:  Notice  of  Availability  of  the 
Supplemental  Final  Environmental 
Impact  Statement. 

summary: 
Proposed  Action 

The  Federal  Bureau  of  Prisons 
(Biueau)  annotmces  the  publication  of  a 
SFEIS  regarding  the  proposed  meditmi- 
seciuity  federal  correctional  institution 
and  adjacent  minimum-security  federal 
prison  camp  at  the  federal  correctional 
complex  in  Yazoo  County,  Mississippi. 

The  document  is  being  made  available 
to  provide  for  timely  public  comment 
and  imderstanding  of  federal  plans  and 
programs  with  possible  environmental 
consequences  as  required  by  the 
National  Environmental  Policy  Act  of 
1969,  as  amended. 

The  purpose  of  the  document  is  to 
afford  the  public  and  local  officials  an 
opportimity  to  learn  of  the  Bureau's 
proposed  planning,  construction  and 
operation  of  a  federal  correctional 
institution  and  adjacent  minimum- 
sectmty  federal  prison  camp  at  the 
federal  correctional  complex  in  Yazoo 
Cotmty,  Mississippi.  The  document  is 
available  at  local  libraries  or  a  copy  of 
the  SFEIS  can  be  obtained  by  contacting 
the  Bureau. 

Interested  persons  are  encouraged  to 
express  their  views  and  comments  on 
the  SFEIS  by  submitting  written 
comments  to  the  Bureau. 

Items  addressed  in  the  SFEIS  include, 
but  are  not  limited  to:  utilities,  traffic, 
noise,  cultural  resources  and  socio- 
economic impacts. 

Written  statements  will  be  accepted 
imtil  November  22, 1999. 

Written  comments  may  be  directed  to: 
David  J.  Dorworth,  Chie^  Site  Selection 
and  Environmental  Review  Branch, 
Federal  Bureau  of  Prisons,  320  First 
Street,  NW.,  Washington,  DC  20534, 
Telephone  (202)  514-6470, 
Telefacsimile  (202)  616-6024, 
siteselection@bop.gov. 

Dated:  October  5, 1999. 

David  J.  Dorworth, 

Chief,  Site  Selection  and  Environmental 
Review  Branch. 

(FR  Doc.  99-26387  Filed  10-21-99;  8:45  am] 

MLLMQ  CODE  4410-06-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

October  18, 1999. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor,  Departmental  Clearance  Officer, 
Ira  Mills  ((202)  219-5096  ext.  143)  or  by 
E-Mail  to  Mills-Ira@dol.gov. 

Comments  should  be  sent  to  Officer  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS,  DM, 
ESA,  ETA,  MSHA,  OSHA,  PWBA.  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ((202)  395-7316),  within  30  days 
itom  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  information  to  be  collected; 
and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  and  Training 
Administration. 

Title:  Welfare  to  Work  (WtW) 
Formula/cumulative  Quarterly  Status 
Reports. 

OMB:  Number:  1205-0385. 

Frequency:  Quarterly. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions;  State, 
Local,  or  Tribal. 


Number  of  Ri 
Total  Numt)e 
Number  of  H^ 
Total  Numbe 
Number  of  Ei 
Total  Numbe 
Total  Burden 


Number  of  R 
Total  Numbe 
Number  of  H 
Total  Numbe 
Number  of  E 
Total  Numbe 
Total  Burden 


action:  Nc 
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DOL,  ETA  Reporting  Burden  for  WtW  Competitive  Grants  (ETA  9068) 


Requirenients 


Number  of  Reports  Per  Entity  Per  Quarter , 

Total  Number  of  Reports  Per  Entity  Per  Year 

Number  of  Hours  Required  for  Recording/Reporting  Per  Quarter  Per  Report  (in  minutes) 

Total  Number  of  Hours  Required  for  Recording/Reporting  Hours  Per  Entity  Per  Year  

Number  of  Entities  Reporting  , 

Total  Number  of  Hours  Required  for  Recording/Reporting  Burden  Per  Year 

Total  Burden  Cost  @$10.50  per  hour 


1st  year 


1 

3 

40 

2 

55 

110 

$1,155.00 


2nd  year 


1 

4 

80 

5 

55 

293 

$3,080.00 


3rd  year 


2 
8 

120 

8 

55 

440 

$4,620.00 


Note:  Formula  Grants  will  only  be  issued  in  years  1  and  2:  Grantees  may  be  eligible  for  a  Bonus  grant  in  year  3. 
All  grant  funds  will  be  tracked  in  the  same  automated  format, 
in  year  1 ,  formula  grants  will  not  be  allotted  until  the  2nd  qtr. 

DOL,  ETA  REPORTING  BURDEN  FOR  WtW  COMPETITIVE  GRANTS  (ETA  9068-1) 


Requirements 


Number  of  Reports  Per  Entity  Per  Quarter  ». - - 

Total  Number  of  Reports  Per  Entity  Per  Year ....; 

Number  of  Hours  Required  for  Recording/Reporting  Per  Quarter  Per  Report  (in  minutes) 

Total  Number  of  Hours  Required  for  Recording/Reporting  Hours  Per  Entity  Per  Year  

Number  of  Entities  Reporting  

Total  Number  of  Hours  Required  for  Recording/Reporting  Burden  Per  Year  

Total  Burden  Cost  @$10.50  per  hour 


1st  year 


1 
3 

40 

2 

200 

400 

$4,200.00 


2nd  year 


1 

4 

80 

5 

200 

1,067 

$11,200.00 


3rd  year 


2 

-  4 

120 

8 

200 

1,600 

$16,800.00 
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4th-year 


2 

8 
80 

5 

55 

293 

$3,080.00 


4th  year 


2 

4 

80 

5 

200 

1,067 

$11,200.00 


Note:  Competitive  Grants  to  be  awarded  in  years  1  and  2.  Estimate  200  grants  will  be  awarded  to  eligible  applicants. 
All  grant  funds  wilt  be  tracked  in  the  same  automated  fomnat. 
In  year  1 ,  competitive  grants  will  not  be  let  until  the  2nd  quarter. 


Total  Annualized  capital/startup 
costs:  $0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  The  information  will 
provide  a  means  for  the  Secretary  of 
Labor  to  manage  and  evaluate  the  WtW 
program  as  well  as  develop  a  formula 
for  measuring  State  performance  to  be 
utilized  in  determining  and  awarding 
bonuses  to  States.  These  performances 
are  authorized  imder  the  Act  in  Section 
403(a)(5)(E). 
Ira  L.  Mills, 

Departmental  Clearance  Officer. 
(FR  Doc.  99-27651  Filed  10-21-99;  8:45  am] 
BH.UNQ  CODE  4510-3(Mi 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act:  Nativa 
American  Employment  and  Training 
Council 

AGENCY:  Employment  and  Training 

Administration,  Labor. 

ACTK3N:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  as  amended,  and 
section  401(k)(l)  of  the  Job  Training 
Partnership  Act,  as  amended  [29  U.S.C. 
1671(k)(l)],  notice  is  hereby  given  of  a 


meeting  of  the  Native  American 
Employment  and  Training  Council. 

Time  and  Date:  The  meeting  will 
begin  at  8  a.m.  EST  on  Thursday, 
November  18,  1999,  and  continue  imtil 
5  p.m.  EST  that  day.  The  meeting  will 
reconvene  at  8  a.m.  EST  on  Friday, 
November  19,  1999,  and  adjourn  at  5 
p.m.  EST  on  that  day.  The  period  from 
10  a.m.  to  12  n.  EST  on  November  18 
will  be  reserved  for  participation  and 
presentation  by  members  of  the  public. 

Place:  The  Meeting  Room  of  the 
Orange  County  Public  Library,  4600 
South  Orange  Blossom  Trail,  Orlando, 
Florida  32839. 

Status:  The  meeting  will  be  open  to 
the  public. 

Matters  to  be  Considered:  The  agenda 
will  focus  on  the  following  topics:  (1) 
Renewal  of  the  Council  charter;  (2)  work 
group  progress  reports;  (3)  current  status 
of  WL\  implementation  efforts;  (4) 
status  of  the  WIA  Final  Regulations 
effort;  (5)  status  of  technical  assistance 
and  training  provision  for  Program 
Years  1999  and  2000:  and  (6)  WL\ 
performance  measures,  reporting,  and 
plaiming  guidance. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  C.  DeLuca,  Chief,  Division  of 
Indian  and  Native  American  Programs, 
Office  of  National  Programs, 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  Room  N-^641,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 


Telephone:  (202)  219-8502  ext 
119(VOICE)  or  (202)  326-2577{TDD) 
(these  are  not  toll-&«e  numbers). 

Signed  at  Washington,  DC,  this  day  of 
October,  1999. 
Anna  W.  Goddard, 
Director,  Office  of  National  Programs. 
(FR  Doc.  99-27648  Filed  10-21-99:  8:45  ami 
BILUNG  CODE:  4510-30-U 

DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applirable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
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as  amended  (46  Stat.  1494,  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may,  from  time  to  time,  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently,  and  in  large 
volume,  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  docimient  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 


Wage  Determinations,  200  Constitution 
Avenue,  NfW,  Room  S-3014, 
Washington,  DC  20210. 

Withdrawn  General  Wage 
Determination  Decision 

This  is  to  advise  all  interested  parties 
that  the  Department  of  Labor  is 
withdrawing,  from  the  date  of  this 
notice,  the  following  General  Wage 
Determinations : 

VA990075— See  VA990056 
VA990076— See  VA990056 

Contracts  for  which  bids  have  been 
opened  shall  not  be  affected  by  this 
notice.  Also,  consistent  with  29  CFR 
1.6(c)  (i)  (A),  when  the  opening  of  bids 
is  less  than  ten  (10)  days  from  the  date 
of  this  notice,  this  action  shall  be 
effective  unless  the  agency  finds  that 
there  is  insufficient  time  to  notify 
bidders  of  the  change  and  the  finding  is 
documented  in  the  contract  file. 

New  General  Wage  Determination 
Decision 

The  number  of  the  decisions  added  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume  and  States: 

Volume  I 

New  York 

NY990079  (Oct.  22,  1999) 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitied  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

New  York 

NY990023  (Mar.  12, 1999) 

NY990027  (Mar.  12,  1999) 

NY990028  (Mar.  12, 1999) 
Rhode  Island 

RI990001  (Mar.  12, 1999) 

RI990002  (Mar.  12, 1999) 

Volume  11 

Delaware 

DE990001  (Mar.  12, 1999) 

DE990002  (Mar.  12, 1999) 

DE990004  (Mar.  12, 1999) 

DE990005  (Mar.  12, 1999) 

DE990008  (Mar.  12,  1999) 

DE990009  (Mar.  12.  1999) 
Maryland 

MD990004  (Mar.  12, 1999) 

MD990019  (Mar.  12, 1999) 
Virginia 

VA990056  (Mar.  12, 1999) 


VA990065  (Mar.  12,  1999) 
VA990077  (Mar.  12,  1999) 
VA990093  (Mar.  12,  1999) 
VA990094  (Mar.  12,  1999) 

Volume  III 

Florida 
FL990001  (Mar.  12, 1999) 
FL990009  (Mar.  12, 1999) 
FL990017  (Mar.  12. 1999) 

Volume  rV 

Michigan 
MI990007  (Mar.  12,  1999) 
MI990012  (Mar.  12,  1999) 
MI990030  (Mar.  12,  1999) 
MI990034  (Mar.  12.  1999) 
MI990062  (Mar.  12, 1999) 
MI990066  (Mar.  12,  1999) 
MI990067  (Mar.  12,  1999) 
MI990068  (Mar.  12.  1999) 
MI990069  (Mar.  12,  1999) 
MI990070  (Mar.  12,  1999) 
MI990071  i(Mar.  12,  1999) 
M1990072  (Mar.  12,  1999) 
M1990073  (Mar.  12,  1999) 
MI990074  (Mar.  12.  1999) 
MI990075  (Mar.  12,  1999) 
MI990076  (Mar.  12, 1999) 
MI990077  (Mar.  12, 1999) 
M1990078  (Mar.  12,  1999) 
MI990079  (Mar.  12,  1999) 
MI990080  (Mar.  12,  1999) 
MI990081  (Mar.  12.  1999) 
MI990082  (Mar.  12,  1999) 
MI990083  (Mar.  12,  1999) 
MI990084  (Mar.  12,  1999) 
MI990085  (Mar.  12, 1999) 
MI990086  (Mar.  12,  1999) 
MI990087  (Mar.  12,  1999) 
MI990088  (Mar.  12.  1999) 

Wisconsin 
WI990008  (Mar.  12,  1999) 
WI990010  (Mar.  12,  1999) 
W1990019  (Mar.  12, 1999) 

Volume  V 

Iowa 
IA990038  (Mar.  12, 1999) 
IA990047  (Mar.  12, 1999) 

Kansas 

KS990006  (Mar.  12,  1999) 
KS990016  (Mar.  12.  1999) 
KS990069  (Mar.  12,  1999) 
KS990070  (Mar.  12, 1999) 

Texas 
TX990005  (Mar.  12, 1999) 
TX990010  (Mar.  12. 1999) 

Volume  VI 

Idaho 

ID990001  (Mar. 

10990004  (Mar. 

ID990005  (Mar. 

ID990013  (Mar. 

ID990014  (Mar. 
Montana 

MT990001  (Mar 

MT990003  (Mar 

MT990004  (Mar 

MT990007  (Mar 

MT990033  (Mar 

MT990035  (Mar 
Oregon 

OR990001  (Mar. 

OR990017  (Mar. 
Washington 


12, 1999) 
12, 1999) 
12, 1999) 
12, 1999) 
12, 1999) 

12, 1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12.  1999) 
12,  1999) 

12,  1999) 
12, 1999)1 


WA990001 
WA990002 
WA990003 
WA99000.5 
WA990006 
WA990008 
WA990010 


General  Ws 
Publication 
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WA990001 
WA990002 
WA990003 
WA990005 
WA990006 
WA990008 
WA990010 

Volume  VII 
None 


(Mar.  12, 
(Mar.  12. 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 


1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 


General  Wage  Detenninatioii 
Publicatioii 

General  wage  detenninations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
foimd  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Govenmient  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  coimtry. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068. 

Hard-copy  subscriptions  may  be 
piut:hased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  voliune.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  14th  day  of 
October  1999. 
Carl  J.  Poleskey, 

Chief,  Branch  of  Construction  Wage 
Detenninations. 
(FR  Doc.  99-27355  Filed  10-21-99;  8:45  am] 

BHJJN6  CODE  4510-27-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Dockat  No.  ICR-1 21 8-0205(2000)] 

Personal  Protective  Equipment  for 
General  industry,  Extension  of  the 
Office  of  Management  and  Budget's 
(0MB)  Approval  of  an  Information 
Collection  (Paperworit)  Request 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA);  Labor. 
ACTION:  Notice  of  an  opportimity  for 
public  comment. 

SUMMARY:  OSHA  solicits  comments 
concerning  the  proposed  extension  of 
the  information  collection  requirements 
contained  in  the  standard  on  Personal 
Protective  Equipment  for  General 
Industry  (PPE),  29  CFR  1910.132  (d)(2) 
and  (f)(4). 

Request  for  Comment 

The  Agency  seeks  comments  on  the 
following  issues: 

•  Whether  the  information  collection 
requirements  are  necessary  for  the 
proper  performance  of  the  Agency's 
functions,  including  whether  the 
information  is  useful; 

•  Theaccuracy  of  the  Agency's 
estimate  of  the  burden  (time  and  costs) 
of  the  information  collection 
requirements,  including  the  validity  of 
the  methodology  and  assiunptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated, 
electronic,  mechanical,  and  other 
technological  information  and 
transmission  collection  techniques. 
DATES:  Submit  written  comments  on  or 
before  December  21, 1999. 
ADDRESSES:  Submit  written  comments 
to  the  Docket  Office,  Docket  No.  ICR- 
1218-0205(2000),  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitution  Avenue,  NW, 
Washington,  DC  20210;  telephone:  (202) 
693-2350.  Commenters  may  transmit 
written  comments  of  10  pages  or  less  in 
length  by  facsimile  to  (202)  693-1648. 
TOR  FURTHER  INFORMATION  CONTACT: 
Theda  Kenney,  Directorate  of  Safety 
Standards  Programs,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-3605, 
200  Constitution  Avenue,  NW, 
Washington,  DC  20210;  telephone:  (202) 
693-2222.  A  copy  of  the  Agency's 
Information  Collection  Request  (ICR) 
supporting  the  need  for  the  information 


collection  requirements  contained  in  the 
standard  on  Personal  Protective 
Equipment  for  General  Industry  (29  CFR 
1910.132)  is  available  for  inspection  and 
copying  in  the  Docket  Office,  or  mailed 
on  request  by  telephoning  Theda 
Kenney  at  (202)  693-2222  or  Barbara 
Bielaski  at  (202)  693-2444.  For 
electronic  copies  of  the  ICR,  contact 
OSHA  on  the  Internet  at  http:// 
www.osha.gov/comp-links. htm^l.  and 
click  on  "Information  Collection 
Requests." 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and  continuing 
information  collection  requirements  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA-95)  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
ensures  that  information  is  in  the 
desired  format,  reporting  burden  (time 
and  costs)  is  minimal,  collection 
instruments  are  clearly  understood,  and 
OSHA's  estimate  of  the  information 
collection  burden  is  correct. 

The  Occupational  Safety  and  Health 
Act  of  1970  (the  Act)  authorizes 
information  collection  by  employers  as 
necessary  or  appropriate  for 
enforcement  of  the  Act  or  for  developing 
information  regarding  the  causes  and 
prevention  of  occupational  injuries, 
illnesses,  and  accidents.  (29  U.S.C.  657.) 
Paragraph  1910.132(d)  of  the  PPE 
standard  requires  employers  to  perform 
a  hazard  assessment  of  the  workplace  to 
determine  if  personal  protective 
equipment  is  necessary.  The  hazard 
assessment  is  an  important  part  of  the 
process  to  assure  that  the  PPE  selected 
is  appropriate  for  the  hazards  present  in 
the  workplace.  Paragraph  (d)(2)  requires 
employers  to  certify  that  they  performed 
a  hazard  assessment.  The  signed 
certification  must  include  the  date  of 
the  hazard  assessment  and  the 
identification  of  the  workplace 
evaluated  (area  or  location). 

Paragraph  (f)(4)  of  1910.132  requires 
employers  to  certify  that  employees 
received  and  understood  PPE  training. 
The  training  certification  must  include 
the  name  of  the  employee(s)  trained,  the 
date  of  training,  and  the  subject  of  the 
certification  [i.e.,  a  statement  identifying 
the  dociunent  as  a  certification  of 
training  in  the  use  of  PPE). 

The  hazard  assessment  assures  that 
the  PPE  selected  is  appropriate  for  the 
hazards  present  in  the  workplace.  The 
certification  record  required  with  the 


57128 


Federal  Register /Vol.  64,  No.  204 /Friday,  October  22,  1999 /Notices 


hazard  assessment  verifies  that  the 
employer  conducted  the  hazard 
assessment.  The  training  certification 
verifies  that  employees  received  the 
necessary  training  involving  the  use  of 
PPE.  OSHA  compliance  officers  may 
reqiiire  employers  to  disclose  the 
certification  records  during  an  Agency 
inspection. 

n.  Proposed  Actions 

OSHA  estimates  that  employers  will 
expand  608,871  hours  yearly  to  comply 
with  the  information  collection 
requirements  in  the  PPE  Standard  (29 
CFR  1910.132).  This  is  an  increase  of 
151,656  burden  hours  over  the  previous 
estimate  of  457,215  burden  hours. 

OSHA  will  summarize  the  comments 
submitted  in  response  to  this  notice, 
and  will  include  this  simimary  in  the 
request  to  OMB  to  extend  the  approval 
of  the  information  collection 
requirements  contained  in  the  above 
standard. 

Type  of  Review:  Extension  of  a 
currently  approved  information 
collection  requirement. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  Personal  Protective  Equipment 
for  General  Industry  (29  CFR  1910.132). 

OAffl  Number:  1218-0205. 

Affected  Public:  Business  or  other  for- 
profit,  not-for-profit  institutions;  Federal 
government;  state,  local  or  tribal 
government. 

Number  of  Respondents:  2,340,000. 

Frequency:  Varies  (on  occasion, 
annually). 

Average  Time  per  Response:  Varies 
from  five  minutes  (0.08  hour)  to  29 
hours. 

Estimated  Total  Burden  Hours: 
608.871. 

m.  Authority  and  Signature 

Charles  N.  Jeffress,  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506)  and  Secretary  of  Labors 
Order  No.  6-96  (62  FR  111). 

Signed  at  Washington,  DC,  this  15th  day  of 
October  1999. 

Charlat  N.  Jeffivss, 

Assistant  Secretary  of  Labor. 

[FR  Doc.  99-27649  Filed  10-21-99;  8:45  am] 

MJUNQ  CODE  4C10-45-W 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Permn-Required  Confined  Spaces  for 
General  Industry;  Agency  Information 
Collection  Activities;  Announcamsnt  of 
Office  of  Management  and  Budget's 
(OMB)  Approval  of  Information 
Collection  Requirements 

AGENCY:  Occupational  Safety  and  Health 

Administration,  Labor. 

ACTION:  Notice;  Announcement  of  OMB 

approval  of  information  collection 

requirement. 

summary:  The  Occupational  Safety  and 
Health  Administration  is  annotmcing 
that  OMB  approved  the  collections  of 
information  found  in  the  standard  on 
Permit-Required  Confined  Spaces  for 
General  hidustry  (29  CFR  1910.146) 
under  the  Paperwork  Reduction  Act  of 
1995  (PRA-95).  This  document 
announces  the  OMB  approval  nimiber 
and  expiration  date. 
DATES:  October  22, 1999. 
FOR  HJRTHER  INFORMATION  CONTACT: 
Theda  Kenney,  Directorate  of  Safety 
Standards  Programs,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-3605, 
200  Constitution  Avenue,  NW, 
Washington.  DC  20210;  telephone:  (202) 
693-2222. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  16, 1999  (64 
FR  18938),  the  Agency  announced  its 
intent  to  request  approval  from  OMB  for 
information  collection  requirements 
contained  in  the  standard  on  Permit- 
Required  Confined  Spaces  for  General 
Industry  (29  CFR  1910.146).  OSHA 
made  this  request  in  response  to  5  CFR 
1320.5(b),  which  states  that  the  Agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  comply  with, 
a  collection  of  information  requirement 
unless  OMB  approves  the  information 
collection  requirement  and  assigns  a 
control  number  to  the  approved 
requirement.  In  accordance  with  PRA- 
95  (44  U.S.C.  3501-3520),  OMB 
approved  the  information  collection 
requirements  and  assigned  OMB  control 
number  1228-0203  to  the  approved 
requirements.  The  approval  expires  on 
August  31,  2002. 

Authority  and  Signature 

Charles  N.  Jeffress,  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506)  and  Secretary  of 
Labor's  Order  No.  6-96  (62  FR  111). 


Signed  at  Washington,  DC,  this  15th  day  of 
October  1999. 

Charles  N.  Jefifress, 

Assistant  Secretary  of  Labor. 

[FR  Doc.  99-27650  Filed  10-21-99;  8:45  am] 

BILUNO  CODE  4S10-26-M 

DEPARTMENT  OF  IJVBOR 

Occupational  Safety  and  Healtti 
Administration 

Maritime  Advisory  Committee  for 
Occupational  Safety  and  HaaWi;  Notice 
of  Meeting 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Maritime  Advisory  Committee 
for  Occupational  Safety  and  Health; 
Notice  of  meeting. 

SUMMARY:  The  Maritime  Advisory 
Committee  for  Occupational  Safety  and 
Health  (MACOSH),  established  under 
Section  7  of  the  Occupational  Safety 
and  Health  Act  of  1970  to  advise  the 
Secretary  of  Labor  on  issues  relating  to 
occupational  safety  and  health 
programs,  policies,  and  standards  in  the 
maritime  industries  in  the  United 
States,  will  meet  in  Annapolis, 
Maryland. 

DATES:  The  Committee  will  meet: 
—On  November  17, 1999,  from  9  A.M. 

until  approximately  5  P.M;.  and 
— On  November  18, 1999,  from  8:30 

A.M.  until  approximately  5  P.M. 
ADDRESSES:  The  Committee  will  meet  at 
the  Annapolis  Marriott  Waterfront 
Hotel,  80  Compromise  Street, 
Annapolis,  Maryland  21401;  telephohe 
(410)  268-7555.  Mail  comments,  views, 
or  statements  in  response  to  this  notice 
to  Chap  Pierce,  Director  of  Fire 
Protection  Engineering  and  Systems 
Safety  Standards.  OSHA.  U.S. 
Department  of  Labor,  Room  N-3609, 
200  Constitution  Avenue,  NW, 
Washington,  DC  20210.  Phone:  (202) 
693-2255;  fex:  (202)  693-1663. 
FOR  FURTHER  MFORMATION  CONTACT: 
Bonnie  Friedman,  Director,  Office  of 
Public  Affairs,  OSHA;  Phone  (202)  «93- 
1999. 

SUPPLEMENTARY  INFORMATION:  All 
interested  persons  are  invited  to  attend 
the  public  meetings  of  MACOSH  at  the 
time  and  place  indicated  above. 
Individuals  with  disabilities  wishing  to 
attend  should  contact  Theda  Kenney  at 
(202)  693-2222  no  later  than  November 
10, 1999,  to  obtain  appropriate 
accommodations. 

Meeting  Agenda 

This  meeting  will  include  discussion 
of  the  following  subjects:  OSHA 


Strategic  Plan  initiatives;  vertical 
tandem  lifts  in  the  marine  cargo 
handling  environment;  ship  scrapping; 
training  partnerships;  an  update  on 
ergonomics  projects;  a  general  OSHA 
standards  update;  and  an  OSHA 
compliance  update.  MACOSH 
subgroups  will  also  present  overviews 
of  their  activities,  products,  and  futiu« 
goals/initiatives. 
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Public  Participation 

Written  data,  views,  or  comments  for 
consideration  by  MACOSH  on  the 
various  agenda  items  listed  above  may 
be  submitted,  preferably  with  copies,  to 
Chap  Pierce  at  the  address  listed  above. 
Submissions  received  by  November  5, 
1999  will  be  provided  to  the  members 
of  the  committee  and  will  be  included 
in  the  record  of  the  meeting.  Requests  to 
make  oral  presentations  to  the 
Committee  may  be  granted  if  time 
permits.  Anyone  wishing  to  make  an 
oral  presentation  to  the  Committee  on 
any  of  the  agenda  items  noted  above 
should  notify  Chap  Pierce  by  November 
10, 1999.  The  request  should  state  the 
amount  of  time  desired,  the  capacity  in 
which  the  person  will  appear,  and  a 
brief  outline  of  the  content  of  the 
presentation. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  6(b)(1)  and  7(b)  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  655,  656),  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2),  and  29  CFR 
part  1912. 

Signed  at  Washington,  DC  this  18th  day  of 
October  1999. 

Charles  N.  Jeffress, 

Assistant  Secretary  of  Labor. 

[FR  Doc.  99-27647  Filed  10-21-99;  8:45  am] 

BOJJNO  CODE  4510-26-P 


DEPARtMENT  OF  LABOR 

Pension  and  Welfare  Benefit* 
Administration 

[Application  No.  D-10706  at  al.] 

Proposed  Exemptions;  Ailflrst  Banic,  et 
•I. 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 


SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 


Written  Comments  and  Hearing 
Requests 

Unless  otherwise  stated  in  the  Notice 
of  Proposed  Exemption,  all  interested 
persons  are  invited  to  submit  written 
comments,  and  with  respect  to 
exemptions  involving  the  fiduciary 
prohibitions  of  section  406(b)  of  the  Act, 
requests  for  hearing  within  45  days  from 
the  date  of  publication  of  this  Federal 
Register  Notice.  Comments  and  requests 
for  a  hearing  should  state:  (1)  The  name, 
address,  and  telephone  number  of  the 
person  making  the  comment  or  request; 
and  (2)  the  natiu«  of  the  person's 
interest  in  the  exemption  and  the 
manner  in  which  the  person  would  be 
adversely  affected  by  the  exemption.  A 
request  for  a  hearing  must  also  state  the 
issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-5507,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570,  Subpart  B  (55  FR 
32836,  32847,  August  10,  1990). 
Effective  December  31,  1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17, 1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 


proposed  exemption  are  issued  solely 
by  tile  Department.  • 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Allfirst  Bank,  Located  in  Baltimore, 
Maryland 

(Application  No.  I>-10706] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  August  10, 1990). 

Section  I— Proposed  Exemption  for 
Receipt  of  Fees 

If  the  exemption  is  granted,  the 
restrictions  of  section  406(a)  and  406(b) 
of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (F)  of  the  Code, 
shall  not  apply  as  of  November  13, 
1998,  to  the  proposed  receipt  of  fees  by 
Allfirsi  fi^m  the  ARK  Funds,  an  open- 
end  investment  company  registered 
imder  the  Investment  Company  Act  of 
1940  (the  1940  Act),  for  acting  as  an 
investment  adviser  for  such  Funds,  as 
well  as  for  providing  other  services  to 
the  ARK  Funds  which  are  "Secondary 
Services"  as  defined  in  Section  in(i),  in 
connection  with  the  investment  by 
plans  for  which  Allfirst  serves  as  a 
fiduciary  (the  Client  Plans)  in  shares  of 
the  ARK  Funds,  provided  that  the 
following  conditions  and  the  general 
conditions  of  Section  II  are  met: 

(a)  Each  Client  Plan  satisfies  either 
(but  not  both)  of  the  following: 

(1)  The  Client  Plan  receives  a  cash 
credit  of  such  Plan's  proportionate  share 
of  all  fees  charged  to  the  Funds  by 
Allfirst  for  investment  advisory  services, 
including  any  investment  advisory  fees 
paid  by  Allfirst  to  third  party  sub- 
advisers,  no  later  than  the  same  day  as 
the  receipt  of  such  fees  by  Allfirst.  The 
crediting  of  all  such  fees  to  the  Client 
Plans  by  Allfirst  is  audited  by  an 
independent  accounting  firm  on  at  least 
an  annual  basis  to  verify  the  proper 
crediting  of  the  fees  to  each  Plan.  ' 

(2)  The  Client  Plan  does  not  pay  any 
Plan-level  investment  management  fees, 
investment  advisory  fees,  or  similar  fees 
to  Allfirst  with  respect  to  any  of  the 
assets  of  such  Plan  which  are  invested 
in  shares  of  any  of  the  ARK  Funds.  This 
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condition  does  not  preclude  the 
payment  of  investment  advisory  or 
similar  fees  by  the  ARK  Funds  to 
Allfirst  under  the  terms  of  an 
investment  management  agreement 
adopted  in  accordance  with  section  15 
of  the  1940  Act,  nor  does  it  preclude  the 
payment  of  fees  for  Secondary  Services 
to  Allfirst  pursuant  to  a  duly  adopted 
agreement  between  Allfirst  and  the  ARK 
Funds. 

(b)  The  price  paid  or  received  by  a 
Client  Plan  for  shares  in  a  Fund  is  the 
net  asset  value  per  share  at  the  time  of 
the  transaction,  as  defined  in  Section 
in(f),  and  is  the  same  price  which  would 
have  been  paid  or  received  for  the 
shares  by  any  other  investor  at  that  time. 

(c)  Allfirst,  including  any  officer  or 
director  of  Allfirst.  does  not  purchase  or 
sell  shares  of  the  ARK  Funds  from  or  to 
any  Client  Plan. 

(d)  No  sales  commissions  are  paid  by 
the  Client  Plans  in  connection  with  the 
purchase  or  sale  of  shares  of  the  ARK 
Fluids,  and  no  redemption  fees  are  paid 
in  connection  with  the  sale  of  shares  by 
the  Client  Plans  to  the  ARK  Fvmds. 

(e)  For  each  Client  Plan,  the  combined 
total  of  all  fees  received  by  Allfirst  for 
the  provision  of  services  to  a  CUent 
Plan,  and  in  connection  with  the 
provision  of  services  to  the  ARK  Fimds 
in  which  the  Client  Plan  may  invest,  are 
not  in  excess  of  "reasonable 
compensation"  within  the  meaning  of 
section  408(b)(2)  of  the  Act. 

(f)  Allfirst  does  not  receive  any  fees 
payable  pursuant  to  Rule  12b-l  under 
the  1940  Act  in  connection  with  the 
transactions. 

(g)  The  Client  Plans  are  not  employee 
benefit  plans  sponsored  or  maintained 
by  Allfirst. 

(h)  The  Second  Fiduciary  receives,  in 
advance  of  any  initial  investment  by  the 
Client  Plan  in  a  Fund,  full  and  detailed 
written  disclosure  of  information 
concerning  the  ARK  Fimds,  including 
but  not  limited  to: 

(1)  A  current  prospectus  for  each 
F,mid  in  which  a  Client  Plan  is 
considering  investing; 

(2)  A  statement  describing  the  fees  for 
investment  advisory  or  similar  services, 
any  secondary  services  as  defined  in 
Section  in(i),  and  all  other  fees  to  be 
charged  to  or  paid  by  the  Client  Plan 
and  by  the  ARK  Funds,  including  the 
nature  and  extent  of  any  differential 
between  the  rates  of  such  fees; 

(3)  The  reasons  why  Allfirst  may 
consider  such  investment  to  be 
appropriate  for  the  Client  Plan; 

(4)  A  statement  describing  whether 
there  are  any  limitations  applicable  to 
Allfirst  with  respect  to  which  assets  of 
a  Client  Plan  may  be  invested  in  the 


ARK  Fimds,  and  if  so,  the  native  of  such 
limitations;  and 

(5)  Upon  request  of  the  Second 
Fiduciary,  a  copy  of  the  proposed 
exemption  and/or  a  copy  of  the  final 
exemption,  if  granted,  once  such 
documents  are  published  in  the  Federal 
Register. 

(i)  After  consideration  of  the 
information  described  above  in 
paragraph  (h),  the  Second  Fiduciary 
authorizes  in  writing  the  investment  of 
assets  of  the  Client  Plan  in  each 
particular  Fund  and  the  fees  to  be  paid 
by  such  ARK  Funds  to  Allfirst. 

(j)  All  authorizations  made  by  a 
Second  Fiduciary  regarding  investments 
in  a  Fund  and  the  fees  paid  to  Allfirst 
are  subject  to  an  annual  reauthorization 
wherein  any  such  prior  authorization 
referred  to  in  paragraph  (i)  shall  be 
terminable  at  vdll  by  the  Client  Plan, 
without  penalty  to  the  CHent  Plan,  upon 
receipt  by  Allfirst  of  written  notice  of 
termination.  A  form  expressly  providing 
an  election  to  terminate  the 
authorization  described  in  paragraph  (i) 
above  (the  Termination  Form)  with 
instructions  on  the  use  of  the  form  must 
be  suppUed  to  the  Second  Fiduciary  no 
less  than  annually — provided  that  the 
Termination  Form  need  not  be  supplied 
to  the  Second  Fiduciary  pursuant  to  this 
paragraph  sooner  than  six  months  after 
such  Termination  Form  is  supplied 
pursuant  to  paragraph  (1)  below,  except 
to  the  extent  required  by  such  paragraph 
in  order  to  disclose  an  additional 
service  or  fee  increase.  The  instructions 
for  the  Termination  Form  must  include 
the  following  information: 

(1)  The  authorization  is  terminable  at 
will  by  the  Client  Plan,  without  penalty 
to  the  Client  Plan,  upon  receipt  by 
Allfirst  of  written  notice  from  the 
Second  Fiduciary;  and 

(2)  Failure  to  return  the  Termination 
Form  will  result  in  continued 
authorization  of  Allfirst  to  engage  in  the 
transactions  described  in  paragraph  (i) 
on  behalf  of  the  Client  Plan. 

(k)  For  each  Client  Plan  using  the  fee 
structure  described  in  paragraph  (a)(1) 
above  with  respect  to  investments  in  a 
particular  Fund,  the  Second  Fiduciary 
of  the  Client  Plan  receives  full  written 
disclosure  in  a  Fund  prospectus  or 
otherwise  of  any  increases  in  the  rates 
of  fees  charged  by  Allfirst  to  the  ARK 
Funds  for  investment  advisory  services. 

{1)(1)  For  each  Client  Plan  using  the 
fee  structiwe  described  in  paragraph 
(a)(2)  above  with  respect  to  investments 
in  a  particular  Fund,  an  increase  in  the 
rate  of  fees  paid  by  the  Fimd  to  Allfirst 
regarding  any  investment  management 
services,  investment  advisory  services, 
or  similar  services  that  Allfirst  provides 
to  the  Fund  over  an  existing  rate  for 


such  services  that  had  been  authorized 
by  a  Second  Fiduciary  in  accordance 
with  paragraph  (i)  above;  or 

(2)  For  any  Client  Plan  uiider  this 
proposed  exemption,  an  addition  of  a 
Secondary  Service  (as  defined  in 
Section  Ill(i)  below)  provided  by  Allfirst 
to  the  Fund  for  which  a  fee  is  charged, 
or  an  increase  in  the  rate  of  any  fee  paid 
by  the  ARK  Fimds  to  Allfirst  for  any 
Secondary  Service  that  results  either 
from  an  increase  in  the  rate  of  such  fee 
or  fit)m  the  decrease  in  the  number  of 
kind  of  services  performed  by  Allfirst 
for  such  fee  over  an  existing  rate  for 
such  Secondary  Service  which  had  been 
authorized  by  the  Second  Fiduciary  of 
a  Client  Plan  in  accordance  with 
paragraph  (i)  above; 

Allfirst  will,  at  least  30  days  in 
advance  of  the  implementation  of  such 
additional  service  for  which  a  fee  is 
charged  or  fee  increase,  provide  a 
written  notice  (which  may  take  the  form 
of  a  proxy  statement,  letter,  or  similar 
communication  that  is  separate  from  the 
prospectus  of  the  Fund  and  that 
explains  the  nature  and  amount  of  the 
additional  service  for  which  a  fee  is 
charged  or  of  the  increase  in  fees)  to  the 
Second  Fiduciary  of  the  Client  Plan. 
Such  notice  shall  be  accompanied  by  a 
Termination  Form  with  instructions  as 
described  in  paragraph  (i)  above. 

(m)  On  an  annual  basis,  Allfirst 
provides  the  Second  Fiduciary  of  a 
Client  Plan  investing  in  the  ARK  Funds 
v«th: 

(1)  A  copy  of  the  current  prospectus 
for  the  ARK  Funds  in  which  the  Client 
Plan  invests  and,  upon  such  fiduciary's 
request,  a  copy  of  the  Statement  of 
Additional  Information  for  such  ARK 
Funds  which  contains  a  description  of 
all  fees  paid  by  the  ARK  Funds  to 
Allfirst; 

(2)  A  copy  of  the  annual  financial 
disclosure  report  prepared  by  Allfirst 
which  includes  information  about  the 
Fund  portfolios  as  well  as  audit  findings 
of  an  independent  auditor  within  60 
days  of  the  preparation  of  the  report; 
and 

(3)  Oral  or  written  responses  to 
inquiries  of  the  Second  Fiduciary  as 
they  arise. 

(n)  With  respect  to  each  of  the  ARK 
Funds  in  whidi  a  Client  Plan  invests,  in 
the  event  such  Fund  pliaces  brokerage 
transactions  with  Allfirst,  Allfirst  will 
provide  the  Second  Fiduciary  of  such 
Plan  at  least  annually  with  a  statement 
specifying: 

(1)  The  total,  expressed  in  dollars,  of 
brokerage  commissions  of  each  Fund 
that  are  paid  to  Allfirst  by  such  Fund; 

(2)  The  total,  expressed  in  dollars,  of 
brokerage  commissions  of  each  Fund 
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that  are  paid  by  such  Fund  to  brokerage 
finns  unrelated  to  Allfirst; 

(3)  The  average  brokerage 
commissions  per  share,  expressed  as 
cents  per  share,  paid  to  Allfirst  by  each 
Fund;  and 

(4)  The  average  brokerage 
commissions  per  share,  expressed  as 
cents  per  share,  paid  by  each  Fimd  to 
brokerage  firms  unrelated  to  Allfirst. 

(o)  All  dealings  between  the  Client 
Plans  and  the  ARK  Funds  are  on  a  basis 
no  less  favorable  to  the  Plans  than 
dealings  with  other  shareholders  of  the 
ARK  Funds. 

Section  11 — General  Conditions 

(a)  Allfirst  maintains  for  a  period  of 
six  years  the  records  necessary  to  enable 
the  persons  described  below  in 
paragraph  (b)  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met,  except  that  (1)  a  prohibited 
transaction  will  not  be  considered  to 
have  occurred  if,  due  to  circumstances 
beyond  the  control  of  Allfirst.  the 
records  are  lost  or  destroyed  prior  to  the 
end  of  the  six-year  period,  and  (2)  no 
party  in  interest  other  than  Allfirst  shall 
be  subject  to  the  civil  penalty  that  may 
be  assessed  under  section  502(i)  of  the 
Act  or  to  the  taxes  imposed  by  section 
4975(a)  and  (b)  of  the  Code  if  the 
records  are  not  maintained  or  are  not 
available  for  examination  as  required  by 
paragraph  (b)  below. 

(b)(1)  Except  as  provided  below  in 
paragraph  (b)(2)  and  notwithstanding 
any  provisions  of  section  504(a)(2)  of 
the  Act.  the  records  referred  to  in 
paragraph  (a)  are  unconditionally 
available  at  their  customary  location  for 
examination  during  normal  business 
hours  by — 

(i)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service, 

(ii)  Any  fiduciary  of  the  Client  Plans 
who  has  authority  to  acquire  or  dispose 
of  shares  of  the  ARK  Funds  owned  by 
the  Client  Plans,  or  any  duly  authorized 
employee  or  representative  of  such 
fiduciary,  and 

(iii)  Any  participant  or  beneficiary  of 
the  Client  Plans  or  duly  authorized 
employee  or  representative  of  such 
participant  or  beneficiary; 

(2)  None  of  the  persons  described  in 
paragraph  (b)(l)(ii)  and  (iii)  shall  be 
authorized  to  examine  trade  secrets  of 
Allfirst.  or  commercial  or  financial 
information  which  is  privileged  or 
confidential. 

Section  in — Definitions 

For  purposes  of  this  proposed 
exemption: 

(a)  The  term  "Allfirst"  means  Allfirst 
Bank,  and  any  affiliate  thereof  as 


defined  below  in  paragraph  (c)(1)  of  this 
section,  effective  as  of  June  28. 1999,  the 
date  the  First  National  Bank  of 
Maryland  (First  Maryland)  changed  its 
name  to  Allfirst  Bank. 

(b)  The  term  "First  Maryland"  refers 
to  First  National  Bank  of  Maryland,  and 
any  affiliate  thereof  as  defined  below  in 
paragraph  (c)(1)  of  this  section,  prior  to 
June  28,  1999. 

(c)  An  "affiliate"  of  a  person  includes: 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by.  or  under 
common  control  with  the  person; 

(2)  Any  officer,  director,  employee, 
relative,  or  partner  in  any  such  person; 
and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner,  or  employee. 

(d)  The  term  "contror'  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(e)  The  term  "Fund"  or  "ARK  Funds" 
shall  include  the  ARK  Funds,  Inc.  or 
any  other  diversified  open-end 
investment  company  or  companies 
registered  under  the  1940  Act  for  which 
Allfirst  serves  as  an  investment  adviser 
and  may  also  serve  as  a  custodian, 
dividend  disbursing  agent,  shareholder 
servicing  agent,  transfer  agent.  Fund 
accountant,  or  provide  some  other 
"Secondary  Service"  (as  defined  below 
in  paragraph  (i)  of  this  Section)  which 
has  been  approved  by  such  ARK  Funds. 

(f)  The  term  "net  asset  value"  means 
the  amoimt  for  piu'poses  of  pricing  all 
purchases  and  sales  calculated  by 
dividing  the  value  of  all  securities, 
determined  by  a  method  as  set  forth  in 
the  Fund's  prospectus  and  Statement  of 
Additional  Information,  and  other  assets 
belonging  to  the  Fund  or  portfoho  of  the 
Fund,  less  the  liabilities  charged  to  each 
such  portfolio  or  Fund,  by  the  number 
of  outstanding  shares. 

(g)  The  term  "relative"  means  a 
"relative"  as  that  term  is  defined  in 
section  3(15)  of  the  Act  (or  a  "member 
of  the  family"  as  that  term  is  defined  in 
section  4975(e)(6)  of  the  Code),  or  a 
brother,  a  sister,  or  a  spouse  of  a  brother 
or  a  sister. 

(h)  The  term  "Second  Fiduciary" 
means  a  fiduciary  of  a  Client  Plan  who 
is  independent  of  and  unrelated  to 
Allfirst.  For  purposes  of  this  exemption, 
the  Second  Fiduciary  will  not  be 
deemed  to  be  independent  of  and 
unrelated  to  Allfirst  if: 

(1)  Such  fiduciary  directly  or 
indirectly  controls,  is  controlled  by,  or 
is  under  cominon  control  with  Allfirst; 

(2)  Such  fiduciary,  or  any  officer, 
director,  partner,  employee,  or  relative 


of  the  fiduciary  is  an  officer,  director, 
partner  or  employee  of  Allfirst  (or  is  a 
relative  of  such  persons); 

(3)  Such  fiduciary  directly  or 
indirectly  receives  any  compensation  or 
other  consideration  for  his  or  her  own 
personal  accoimt  in  connection  with 
any  transaction  described  in  this 
proposed  exemption. 

If^an  officer,  director,  partner  or 
employee  of  Allfirst  (or  relative  of  such 
persons),  is  a  director  of  such  Second 
Fiduciary,  and  if  he  or  she  abstains  from 
participation  in  (i)  the  choice  of  the 
Client  Plan's  investment  adviser,  (ii)  the 
approval  of  any  such  piuchase  or  sale 
between  the  Client  Plan  and  the  ARK 
Funds,  and  (iii)  the  approval  of  any 
change  in  fees  charged  to  or  paid  by  the 
Client  Plan  in  connection  with  any  of 
the  transactions  described  in  Section  I 
above,  then  paragraph  (h)(2)  of  this 
section  shall  not  apply. 

(i)  The  term  "Secondary  Service" 
means  a  service  other  than  an 
investment  management,  investment 
advisory,  or  similar  service,  which  is 
provided  by  Allfirst  to  the  ARK  Funds, 
including  but  not  limited  to  custodial, 
accounting,  broker^e,  administrative, 
or  any  other  service. 

(j)  The  term  "Termination  Form" 
means  the  form  supplied  to  the  Second 
Fiduciary  which  expressly  provides  an 
election  to  the  Second  Fiduciary  to 
terminate  on  behalf  of  a  Client  Plan  the 
authorization  described  in  paragraph  (i) 
of  Section  I.  Such  Termination  Form 
may  be  used  at  will  by  the  Second 
Fiduciary  to  terminate  an  authorization 
without  penalty  to  the  Client  Plan  and 
to  notify  Allfirst  in  writing  to  effect  a 
termination  by  selling  the  shares  of  the 
ARK  Funds  held  by  the  Client  Plan 
requesting  such  termination  within  one 
business  day  following  receipt  by 
Allfirst  of  the  form;  provided  that  if.  due 
to  circumstances  beyond  the  control  of 
Allfirst,  the  sale  cannot  be  executed 
within  one  business  day,  Allfirst  shall 
have  one  additional  business  day  to 
complete  such  sale. 
EFFECTIVE  DATE:  The  proposed 
exemption,  if  granted,  will  be  effective 
as  of  November  13, 1998,  the  date  that 
Dauphin  Deposit  Bank  and  Trust 
Company  ceased  to  exist  as  a  separate 
bank  as  a  result  of  its  acquisition  by 
First  Maryland. 

Summary  of  Facts  and  Representations 
1 .  Allfirst  is  currently  a  subsidiary  of 
First  Maryland  Bancorp,  a  Maryland 
corporation  and  bank  holding  company 
registered  under  the  Bank  Holding 
Company  Act  of  1956.  Prior  to  June  28, 
1999,  Allfirst  was  doing  business  under 
the  name  "First  National  Bank  of 
Maryland"  [i.e..  First  Maryland).  The 
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applicant  represents  that  First  Maryland 
changed  its  name  to  "Allfirst  Bank" 
efiective  June  28, 1999.  The  applicant 
states  that  as  of  September  21, 1999, 
there  have  been  no  further  name 
changes.  Thus,  all  representations  made 
by  Allfirst  are  meant  to  apply  to  First 
Maryland  for  the  period  from  November 
13, 1998.  the  effective  date  of  this 
proposed  exemption,  xmtil  June  28, 

1999. 

First  Maryland  Bancorp  serves, 
throu^  its  banking,  trust  company  and 
investment  management  affiliates,  as 
trustee,  investment  manager  and/or 
custodian  to  employee  benefit  plans.  As 
of  December  31, 1997,  these  affiliates 
collectively  provided  trust  services  to 
approximately  800  employee  benefit 
trusts,  and  had  total  assets  under 
management  of  approximately  $16 
billion.  As  of  that  date.  First  Maryland 
Bancorp  had  consolidated  total  assets  of 
$17.8  billion. 

Prior  to  November  13, 1998.  First 
Maryland  Bancorp  wholly-owned  the 
following  banks  and  trust  companies:  (i) 
The  York  Bank  &  Trust  Company  (a 
Pennsylvania-chartered  bank,  referred  to 
hereafter  as  York  Bank);  (ii)  First  Omni 
Bank,  N.A.  (a  national  banking 
association);  (iii)  First  National  Bank  of 
Maryland  (a  national  banking 
association);  (iv)  Dauphin  Deposit  Bank 
&  Trust  Company  (a  Pennsylvania- 
chartered  bank,  acquired  July  8, 1997, 
referred  to  hereafter  as  "Dauphin");  and 
(v)  FMB  Trust  Company,  N.A.  (a  non- 
depository  trust  company  wholly- 
owned  by  First  Maryland). 

Effective  November  13. 1998. 
Dauphin  and  York  Bank  were  merged 
into  First  Maryland.  Following  this 
merger,  the  trust  and  investment 
advisory  business  formerly  conducted 
by  Dauphin  was  conducted  by  First 
Maryland  and  its  trust  and  investment 
advisory  subsidiaries. 

First  Maryland  (i.e.,  Allfirst,  as  of  June 
28, 1999)  also  owns  First  Maryland 
Brokerage  Corp.,  a  brokerage  firm,  and 
Allied  hivestment  Advisors,  Inc. 
(Allied),  a  registered  investment  adviser 
that  serves  as  investment  adviser  to  the 
ARK  Funds.  As  of  Jime  30, 1998,  Allied 
had  assets  imder  management  of 
approximately  $11.1  billion. 

First  Maryland  Bancorp  is  controlled 
by  Allied  Irish  Banks,  p.l.c.  which 
owns  100%  of  First  Maryland  Bancorp's 
outstanding  common  stock. 

2.  In  1996.  Dauphin  obtained  a 
prohibited  transaction  exemption  from 
the  Department  (see  Prohibited 
Transaction  Exemption  (PTE)  96-45  (61 
FR  28244,  June  4, 1996).  Section  I  of 
PTE  96-45  permits  the  in-kind  transfer 
of  assets  of  plans  for  which  Dauphin 
acted  as  a  fiduciary  (the  Client  Plans), 


other  than  plans  established  and 
maintained  by  Dauphin  (Bank  Plans), 
that  were  held  in  certain  collective 
investment  funds  (CIFs)  maintained  by 
Dauphin,  in  exchange  for  shares  of  the 
Marketvest  Funds,  open-end  investment 
companies  registered  imder  the  1940 
Act,  in  situations  where  Dauphin  acted 
as  investment  advisor  for  such  Fimds.  as 
well  as  for  providing  certain  "secondary 
services"  to  such  Funds  (as  defined 
therein),  in  connection  with  the 
termination  of  such  CIFs.  Section  II  of 
PTE  96-45  permits  the  receipt  of  fees  by 
Dauphin  fttim  the  Marketvest  Funds,  or 
any  other  diversified  open-end 
investment  company  registered  under 
the  1940  Act  for  which  Dauphin  serves 
as  an  investment  adviser,  for  acting  as 
an  investment  adviser  for  such  Funds  as 
well  as  for  providing  other  services  to 
the  Funds  which  are  "secondary 
services"  (as  defined  therein),  in 
connection  with  the  investment  by  me 
Client  Plans  in  shares  of  such  Funds. 

In  July  1997,  Dauphin  became  a 
subsidiary  of  First  Maryland,  and  in 
March  1998,  the  Marketvest  Funds  were 
merged  into  First  Maryland's  family  of 
mutual  funds.  Dauphin  ceased  to  exist 
as  a  separate  bank  as  of  November  13, 
1998.  Therefore,  First  Maryland 
requested  a  new  exemption  to  enable  it 
to  obtain  exemptive  relief  similar  to  the 
relief  granted  by  the  Department  to 
Dauphin  in  Section  II  of  PTE  96-45  for 
the  receipt  of  fees  by  Dauphin  from  the 
Marketvest  Funds.  With  respect  to  the 
relief  provided  to  Dauphin  in  Section  I 
of  PTE  96-45,  it  should  be  noted  that 
the  Department  granted  a  class 
exemption  in  August  1997  for  collective 
investment  fund  conversion 
transactions  (see  PTE  97-41,  62  FR 
42830,  August  8, 1997).  Thus,  the  relief 
provided  to  Dauphin  in  PTE  96-45, 
Section  I,  for  in-kind  transfers  of  CIF 
assets  to  Funds,  would  be  available 
under  PTE  97-41  to  First  Maryland  as 
of  November  13, 1998.  and  is  available 
to  Allfirst  as  of  June  28, 1999.  if  the 
conditions  of  that  class  exemption  are 
met. 

However,  First  Maryland  (i.e., 
Allfirst),  like  Dauphin  and  as  the 
acquirer  of  Dauphin's  business,  serves  a 
number  of  employee  benefit  plan  clients 
in  the  capacity  of  trustee,  investment 
manager,  and/or  custodian.  The  assets 
of  some  of  these  plans  are  investment  in 
the  ARK  Funds,  a  series  of  mutual  fund 
portfolios  advised  by  an  affiliate  of 
Allfirst,  as  discussed  further  below.  As 
a  result,  this  proposed  exemption 
concerns  the  relief  needed  by  First 
Maryland,  as  of  November  13. 1998.  and 
Allfirst,  as  of  June  28. 1999.  for  the 
receipt  of  fees  by  such  entities  frtjm  the 


ARK  Funds  for  investment  advisory  and 
other  services  to  such  Funds. 

3.  As  noted  above,  Allfirst  acts  as  a 
trustee,  directed  trustee,  investment 
manager,  and/or  custodian  for  a  number 
of  plans  (referred  to  herein  as  "the 
Qient  Plans").  The  Client  Plans  may 
include  various  pension,  profit  sharing, 
and  stock  bonus  plans,  as  well  as 
voluntary  employees'  beneficiary 
associations,  supplemental 
unemployment  benefit  plans,  simplified 
employee  benefit  plans,  retirement 
plans  for  self-employed  individuals  (i.e. 
Keogh  Plans)  and  individual  retirement 
accoimts  (IRAs).  Some  of  the  Client 
Plans  may  be  participant-directed 
individual  account  plans. 

As  custodian  of  a  Client  Plan,  Allfirst 
is  responsible  for  maintaining  custody 
over  all  or  a  portion  of  the  Client  Plan's 
assets,  for  providing  trust  accounting 
and  valuation  services,  for  asset  and 
transaction  reporting,  and  for  execution 
and  settlement  of  directed  transactions. 
Where  Allfirst  serves  as  trustee  or 
directed  trustee,  it  is  responsible  for 
ownership  of  the  assets  of  the  Client 
Plan,  and  may  provide  additional  trust 
services  such  as  benefit  payments,  loan 
processing,  and  participant  accoimting. 
Where  Allfirst  is  also  acting  as  the 
investment  manager,  Allfirst  has 
investment  discretion  over  the  Client 
Plan's  assets  and  is  responsible  for 
implementing  the  Plan's  funding 
policies  and  investment  objectives, 
executing  transactions,  and  periodic 
performance  measurements. 

The  Client  Plans  pay  fees  in 
accordance  with  fee  schedules 
negotiated  with  Allfirst.  Fees  vary  from 
fixed  amounts  to  asset-based  amounts, 
depending  on  the  level  of  services 
provided,  and  may  include  further 
charges  for  additional  trust  services 
such  as  processing  benefit  payments. 

The  specific  Client  Plans  of  Allfirst  to 
which  this  proposed  exemption,  if 
granted,  would  apply  are  those  whose 
assets  were  invested  in  the  ARK  Funds 
as  of  November  13, 1998,  those  whose 
assets  have  been  invested  in  such  Funds 
since  that  date,  and  those  whose  assets 
will  be  invested  in  such  Fvmds  in  the 
future.  However,  Allfirst  does  not  seek 
relief  for  investments  in  the  Fimds  by 
any  employee  benefit  plans  established 
and  maintained  by  Allfirst  for  its  own 
employees  (Allfirst  Plans).' 


I  Allfirst  represents  that  it  will  comply  with  the 
requirements  of  Prohibited  Transaction  Exemption 
(PTE)  77-3,  42  FR  18734  (April  8,  1977).  with 
respect  to  any  investments  in  the  Funds  made  by 
the  Allfirst  Plans.  PTE  77-3  permits  the  acquisition 
or  sale  of  shares  of  a  registered,  open-end 
investment  company  by  an  employee  benefit  plan 
covering  only  employees  of  such  investment 
company,  employees  of  the  investment  adviser  or 


4.  The  ARK  Funds  are  registered  as  an 
open-end  investment  company  with  the 
SEC  under  the  1940  Act.  The  ARK 
Funds  consist  of  a  series  of  investment 
portfolios  (each  a  "Fund")  representing 
distinct  investment  vehicles.  Each  ARK 
Fimd  will  have  its  own  prospectus  or  a 
joint  prospectus  with  one  or  more  other 
ARK  Fund(s).  The  shares  of  each  ARK 
Fund  will  represent  a  proportionate 
interest  in  the  assets  of  that  Fund. 

The  overall  management  of  the  ARK 
Funds,  including  the  negotiation  of 
investment  advisory  contracts,  will  rest 
with  each  Fimd's  Board  of  Directors, 
more  than  a  majority  of  whose  members 
will  be  independent  of  Allfirst.  The 
Board  of  Directors  will  be  elected  by  the 
shareholders  of  the  Funds.  Allied, 
which  is  a  wholly-owned  subsidiary  of 
Allfirst,  serves  as  the  investment  adviser 
to  each  ARK  Fimd  and  will  receive 
investment  advisory  fees  from  each 
Fund  that  will  vary  between  0.20%  and 
1.00%  of  the  Fund's  average  net  assets 
on  an  annual  basis,  depending  on  the 
particular  Fund.  However,  these  fees 
will  be  subject  to  voluntary  waivers  by 
Allfirst  and  initially  will  be  no  more 
than  0.87%  of  the  Fund's  average  net 
assets.  FMB  Trust  Company,  another 
First  Maryland  subsidiary,  serves  as 
custodian  of  the  ARK  Funds,  for  which 
it  receives  a  custodial  services  fee  and 
also  provides  sub-administration 
services  for  a  fee. 

The  other  service-providers  to  the 
Funds  will  be  independent  of  and 
imaffiliated  with  Allfirst.  Such  service- 
providers  currently  will  include:  (i)  The 
Fimd  Administrator,  SEI  Investments 
Mutual  Fund  Services;  (ii)  the  Fund 
Distributor,  SEI  Investments 
Distribution  Co.;  and  (iii)  the  Transfer 
Agent,  SEI  Investments  Management 
Corporation.  The  ARK  Funds  also  may 
pay  shareholder  servicing  fees  of  up  to 
0.15%  on  certain  classes  of  shares. 

The  Funds  will  be  able  to  charge  a 
distribution  fee  of  0.25%  of  a  Fimd's 
average  net  assets,  pursuant  to  Rule 
12b-l  under  the  1940  Act,  for  certain 
classes  of  shares.  However,  Allfirst 
represents  that  such  12b-l  fees  will  not 
be  charged  to  any  class  of  shares 
invested  in  by  the  Client  Plans. 
Therefore,  Allfirst  will  not  receive  any 
fees  payable  pursuant  to  Rule  12b-l 
under  the  1940  Act  in  connection  with 
the  transactions  covered  by  this 
proposed  exemption. 
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principal  underwriter  for  such  investment 
company,  or  employees  of  any  affiliated  person  (as 
defined  therein)  of  such  investment  adviser  or 
principal  underwriter,  provided  certain  conditions 
are  met.  The  Department  is  expressing  no  opinion 
in  this  proposed  exemption  regarding  whether  any 
of  the  transactions  with  the  Funds  by  the  Allfirst 
Plans  would  be  covered  by  PTE  77-3. 


5.  Allfirst  is  making  the  ARK  Funds 
available  to  the  Ghent  Plans  because  it 
believes  that  there  are  material 
advantages  to  the  Client  Plans  from  the 
use  of  the  ARK  Funds,  and  AUfirst's 
customers  are  interested  in  having 
mutual  funds  available  as  investment 
vehicles  for  their  employee  benefit  plan 
trust  accounts.  The  ARK  Funds  are 
valued  on  a  daily  basis,  which  permits: 
(i)  Immediate  investment  of  Plan 
contributions  in  varied  tjrpes  of 
investments;  (ii)  greater  flexibility  in 
transferring  assets  from  one  type  of 
investment  to  another;  and  (iii)  daily 
redemption  of  investments  for  purposes 
of  making  distributions.  In  addition, 
information  concerning  the  investment 
performance  of  the  ARK  Funds  is 
available  each  day  in  newspapers  of 
general  circulation,  which  allow  Client 
Plan  sponsors  and  participants  to 
monitor  the  performance  of  their 
investments  on  a  daily  basis. 
Furthermore,  shares  of  the  ARK  Funds 
can  be  given  to  Client  Plan  participants 
in  plan  distributions,  thus  avoiding  the 
expense  and  delay  of  liquidating  plan 
investments  and  facilitating  roll-overs 
into  IRAs.  At  the  present  time,  Allfirst 
expects  that  the  Client  Plans  will  be  able 
to  continue  making  direct  purchases  of 
ARK  Fund  shares  for  cash  on  an 
ongoing  basis. 

Allfiret  states  that  the  price  that  will 
be  paid  or  received  by  a  Client  Plan  for 
shares  in  a  Fund  will  be  the  net  asset 
value  per  share  at  the  time  of  the 
transaction,  as  defined  in  Section  in(f), 
and  will  be  the  same  price  which  will 
be  paid  or  received  for  the  shares  by  any 
other  investor  at  that  time.  In  addition, 
Allfirst  states  that  no  sales  commissions 
or  redemption  fees  will  be  charged  in 
connection  with  the  purchase  or  sale  of 
Fund  shares  by  the  Client  Plans. 

6.  Prior  to  investing  any  Client  Plan's 
assets  in  an  ARK  Fimd,  Allfirst  will 
obtain  the  approval  of  a  Second 
Fiduciary  acting  for  the  Client  Plan.  The 
Second  Fiduciary  generally  will  be  the 
Client  Plan's  named  fiduciary,  trustee  (if 
other  than  Allfirst),  or  the  sponsoring 
employer.  Allfirst  will  provide  the 
Second  Fiduciary  with  a  current 
prospectus  for  the  Fund  and  a  written 
statement  giving  full  disclosure  of  the 
fee  structure  under  which  either 
AUfirst's  investment  advisory  and  other 
fees  will  be  credited  back  to  the  Client 
Plan  or  the  Plan-level  investment 
-management  fees  will  be  waived.  The 
disclosure  statement  and  the  letter  that 
precedes  the  disclosure  statement  will 
describe  why  Allfirst  believes  the 
investment  of  a  Client  Plan's  assets  in 
the  ARK  Funds  may  be  appropriate. 
Allfirst  states  that  these  disclosures  will 


be  based  on  the  requirements  of  PTE 
77-A  (42  FR  18732,  April  8, 1977).2 

On  the  basis  of  such  information,  the 
Second  Fiduciary  will  authorize  Allfirst 
to  invest  the  Client  Plan's  assets  in  the 
ARK  Fimds  and  to  receive  fees  from  the 
ARK  Funds. 

7.  Allfirst  will  charge  investment 
advisory  fees  to  the  ARK  Funds  in 
accordance  with  the  investment 
advisory  agreements  between  Allfirst 
and  the  ARK  Funds.  These  agreements 
will  be  approved  by  the  independent 
members  of  the  Board  of  Directors  of  the 
ARK  Funds,  in  accordance  with  the 
applicable  provisions  of  the  1940  Act, 
and  any  subsequent  changes  in  the  fees 
will  have  to  be  approved  by  such 
Directors.  These  fees  also  will  not  be 
increased  without  the  approval  of  the 
shareholders  of  the  affected  ARK  Funds. 
The  fees  will  be  paid  monthly  by  the 
ARK  Funds.  In  addition,  FMB  Trust 
Company,  an  affiliate  of  Allfirst,  will 
charge  fees  for  custody  services,  or  other 
services,  it  will  provide  to  the  ARK 
Funds  in  accordance  with  a  custodial 
services  agreement  and  other 
agreements  negotiated  with  the  ARK 
Funds. 

Allfirst  will  avoid  charging  the  Client 
Plans  duplicative  investment 
management  fees  by  either:  (a)  Crediting 
the  Client  Plan's  pro  rata  share  of  the 
Fund  advisory  fees  back  to  the  Chent 
Plan:  or  (b)  waiving  any  investment 
management  fee  for  the  Client  Plan  at 
the  Plan-level. 

The  'crediting"  fee  structure  will  be 
designed  to  preserve  the  negotiated  fee 
rates  of  the  Client  Plans  so  as  to 
minimize  the  impact  of  the  change  to 
the  ARK  Funds  on  a  Client  Plan's  fees. 
Allfirst  will  charge  a  Client  Plan  its 
standard  fees  as  applicable  to  the 
particular  Client  Plan  for  serving  as 
trustee,  directed  trustee,  investment 
manager,  or  custodian.  At  the  beginning 
of  each  month,  and  in  no  event  later 
than  the  same  day  as  the  payment  of 
investment  advisory  fees  by  the  ARK 


2  PTE  77-4,  in  pertinent  part,  permits  the 
purchase  and  sale  by  an  employee  benefit  plan  of 
shares  of  a  registered,  open-end  investment 
company  when  a  fiduciary  with  respect  to  the  plan 
is  also  the  investment  adviser  for  the  investment 
company,  provided  that,  among  other  things,  the 
plan  does  not  pay  an  investment  management, 
investment  advisory,  or  similar  fee  with  respect  to 
the  plan  assets  itavested  in  such  shares  focthe  entire 
period  of  such  investment.  Section  11(c)  of  PTE  77- 
4  states  that  this  condition  does  not  preclude  the 
payment  of  investment  advisory  fees  by  the 
investment  company  under  the  terms  of  an 
investment  advisory  agreement  adopted  in 
accordance  with  section  IS  of  the  Investment 
Company  Act  of  1940.  Section  11(c)  sUtes  further 
that  this  condition  does  not  preclude  payment  of  an 
iiivestment  advisory  fee  by  the  plan  based  on  total 
plan  assets  from  which  a  credit  has  been  subtracted 
representing  the  plan's  pro  rata  share  of  investment 
advisory  fees  paid  by  the  investment  company. 
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Funds  to  AUfirst  for  the  previous 
month,  AUfirst  yill  credit  to  each  Client 
Plan  in  cash  its  proportionate  share  of 
all  investment  advisory  fees  charged  by 
AUfirst  to  the  ARK  Funds  for  the 
previous  month.  The  credit  wiU  include 
the  Client  Plan's  share  of  any 
investment  advisory  fees  paid  by  AUfirst 
to  third  party  sub-advisors. 

AUfirst  states  that  the  credit  wiU  not 
include  the  custodial  fees  payable  by 
the  ARK  Funds  to  FMB  Trust  Company, 
or  any  other  afiiUate  of  AUfirst  who  may 
serve  in  that  capacity  in  the  future, 
because  custodial  services  rendered  at 
the  Fund-level  will  not  be  duplicative  of 
any  services  provided  directly  to  the 
CUent  Plan.  The  custodial  services  to 
the  Fund  will  involve  maintaining 
custody  and  providing  reporting  relative 
to  the  individual  securities  owned  by 
the  Fund.  The  services  to  the  Client 
Plan  will  involve  maintaining  custody 
over  all  or  a  portion  of  the  Client  Plan's 
assets  (which  may  include  Fund  shares, 
but  not  the  assets  underlying  the  Fund 
shares),  providing  trust  accounting  and 
participant  accounting  (if  appUcable), 
providing  asset  and  transaction 
reporting,  execution  and  settlement  of 
directed  transactions,  processing  benefit 
payments  and  loans,  maintaining 
participant  accounts,  valuing  plan 
assets,  conducting  non-discrimination 
testing,  preparing  Forms  5500  and  other 
required  filings,  and  produdiig 
statements  and  reports  regarding  overaU 
plan  and  individual  participant 
holdings.  AUfirst  states  that  these  trust 
services  wiU  be  necessary  regardless  of 
whether  the  CUent  Plan's  assets  are 
invested  in  the  ARK  Funds.  Thus, 
AUfirst  represents  that  its  proposed 
receipt  of  fees  for  both  secondary 
services  at  the  Fund-level  and  trustee 
services  at  the  Plan-level  will  not 
involve  the  receipt  of  "double  fees"  for 
duplicative  services  to  the  Client  Plans 
because  a  Fund  will  be  charged  for 
custody  and  other  services  relative  to 
the  individual  securities  owned  by  the 
Fund,  whUe  a  CUent  Plan  will  charged 
for  the  maintenance  of  Plan  accounts 
reflecting  ownership  of  the  Fund  shares 
and  other  assets.^ 


AUfirst  represents  that  for  each  CUent 
Plan,  the  combined  total  of  all  fees  it 
will  receive  directly  and  indirectly  from 
the  CUent  Plans  for  the  provision  of 
services  to  the  Plans  and/or  to  the  ARK 
Fimds  wiU  not  be  in  excess  of 
"reasonable  compensation"  within  the 
meaning  of  section  408(b)(2)  of  the  Act.^ 

8.  AUfirst  wiU  maintain  a  system  of 
internal  accounting  controls  for  the 
crediting  of  all  fees  to  the  Client  Plans. 
In  addition,  AUfirst  has  retained  the 
services  of  PricewaterhouseCoopers  LLP 
(the  Auditor),  an  independent 
accounting  firm,  to  audit  annuaUy  the 
crediting  of  fees  to  the  Client  Plans 
under  this  program.  Such  audits  will 
provide  independent  verification  of  the 
proper  crediting  to  the  Client  Plans. 

In  its  annual  audit  of  the  credit 
program,  the  Auditor  will:  (i)  Review 
and  test  compUance  with  the  specific 
operational  controls  and  procedures 
estabUshed  by  AUfirst  for  making  the 
credits;  (ii)  verify  on  a  test  basis  the 
monthly  credit  factors  transmitted  to 
AUfirst  by  the  ARK  Funds:  (iu)  verify  on 
a  test  basis  the  proper  assignment  of 
identification  fields  to  the  CUent  Plans; 
(iv)  verify  on  a  test  basis  the  credits  paid 
in  total  to  the  sum  of  aU  credits  paid  to 
each  CUent  Plan;  and  (v)  recompute,  on 
a  test  basis,  the  amount  of  the  credit 
determined  for  selected  CUent  Plans  and 
verify  that  the  credit  was  made  to  the 
proper  Client  Plan  account. 

In  the  event  either  the  internal  audit 
by  AUfirst  or  the  independent  audit  by 
the  Auditor  identifies  an  error  made  in 
the  crediting  of  fees  to  the  Client  Plans, 
Allfirst  wiU  correct  the  error.  With 
respect  to  any  shortfall  in  credited  fees 
to  a  Client  Plan,  Allfirst  will  make  a 
cash  payment  to  the  CUent  Plan  equal 
to  the  amount  of  the  error  plus  interest 
paid  at  money  market  rates  offered  by 
Allfirst  for  the  period  involved.  Any 
excess  credits  made  to  a  Client  Plan  will 
be  corrected  by  an  appropriate 
deduction  from  the  Client  Plan  account 
or  reallocation  of  cash  during  the  next 
payment  period  after  discovery  of  the 
error  to  reflect  accurately  the  amount  of 
total  credits  due  to  the  Client  Plan  for 
the  period  involved. 


9.  AUfirst  represents  that  the  use  of 
the  "crediting"  fee  structure  will  be 
available  for  any  investments  made  by 
Chent  Plans  in  the  ARK  Funds.  The  use 
of  this  fee  structure  must  be  approved 
prior  to  the  Client  Plan's  initial 
investment  in  the  ARK  Funds  by  a 
Second  Fiduciary  acting  for  the  Client 
Plan.  The  Second  Fiduciary  wiU  receive 
fuU  and  detailed  written  disclosure  of 
information  concerning  the  ARK  Funds 
in  advance  of  any  investment  by  the 
CUent  Plan  in  the  ARK  Funds,  including 
the  Fund  prospectuses  as  well  as  a 
separate  statement  describing  the 
crediting  fee  structure. 

After  consideration  of  such 
information,  the  Second  Fiduciary  will 
authorize  in  writing  the  investment  of 
assets  of  the  Client  Plan  in  one  or  more 
specified  ARK  Fimds  and  the  fees  to  be 
paid  by  the  ARK  Funds  to  Allfirst.  In 
addition,  the  Second  Fiduciary  of  each 
CUent  Plan  invested  in  a  particular 
Fund  will  receive  full  written 
disclos\ire,  in  a  statement  separate  from 
the  Fund  prospectus,  of  any  proposed 
increases  in  the  rates  of  fees  charged  by 
Allfirst  to  the  ARK  Funds  for  secondary 
services  which  are  above  the  rates 
reflected  in  the  Fimd  prospectuses,  at 
least  thirty  (30)  days  prior  to  the 
effective  date  of  such  increase. 

In  the  event  that  Allfirst  provides  an 
additional  secondary  service  for  which 
a  fee  is  charged  or  there  is  an  increase 
in  the  rate  of  fiees  paid  by  the  ARK 
Funds  to  Allfirst  for  any  secondary 
service,  including  any  increase  resulting 
from  a  decrease  in  the  number  or  kind 
of  services  performed  by  Allfirst  for 
such  fees  in  connection  with  a 
previously  authorized  secondary 
service,  Allfirst  will,  at  least  30  days  in 
advance  of  the  implementation  of  such 
additional  service  or  fee  increase, 
provide  written  notice  to  the  Second 
Fiduciary  explaining  the  nature  and  the 
amount  of  the  additional  service  for 
which  a  fee  wiU  be  charged  or  the 
nature  and  amoimt  of  the  increase  in 
fees  of  the  affected  Fund.^  Such  notice 


'The  Department  notes  that  although  certain 
transactions  and  fee  arrangements  are  the  subject  of 
an  administrative  exemption,  a  Qient  Plan 
fiduciary  must  still  adhere  to  the  general  fiduciary 
responsibility  provisions  of  section  404  of  the  Act. 
Thus,  the  Department  cautions  the  fiduciaries  of  the 
Qienl  Plans  investing  in  the  ARK  Funds  that  they 
will  have  an  ongoing  duty  under  section  404  of  the 
Act  to  monitor  the  services  provided  to  the  Client 
Plans  to  ensure  that  the  fees  paid  by  the  Client 
Plans  for  such  services  are  reasonable  in  relation  to 
the  value  of  the  services  provided.  Such 
responsibilities  will  include  determinations  that  the 
services  provided  are  not  duplicative  and  that  the 
fees  are  reasonable  in  light  of  the  level  of  services 
provided. 


The  Department  also  notes  that  Allfirst,  as  a 
trustee  and  investment  manager  for  a  Client  Plan  in 
connection  with  the  decision  to  Invest  Client  Plan 
assets  in  the  ARK  Funds,  will  have  a  fiduciary  dul^ 
to  monitor  all  fees  paid  by  a  Fund  to  Allfirst,  its 
affiliates,  and  third  parties  for  services  provided  to 
the  Fund  to  ensure  that  the  totality  of  such  fees  wrill 
be  reasonable  and  will  not  involve  the  payment  of 
any  "double"  fees  for  duplicative  services  to  the 
Fund  by  such  parties. 

■•  The  Department  is  expressing  no  opinion  in  this 
proposed  exemption  as  to  whether  the  fee 
arrangements  discussed  herein  will  comply  with 
section  408(b)(2)  of  the  Act  and  the  regulations 
thereunder  (see  29  CFR  2550.408b-2). 


'  With  respect  to  increases  in  fees,  the  Department 
notes  that  an  increase  in  the  amount  of  a  fee  for  an 
existing  secondary  service  (other  than  through  an 
increase  in  the  value  of  the  underlying  assets  in  the 
ARK  Funds Iror  the  imposition  of  a  fee  for  a  newly- 
established  secondary  service,  shall  be  considered 
an  increase  in  the  rate  of  such  fees.  However,  in  the 
event  a  secondary  service  fee  has  already  been 
described  in  writing  to  the  Second  Fiduciary  and 
the  Second  Fiduciary  has  provided  a<4horization 
for  the  fee,  and  such  fee  was  temporarily  waived, 
no  further  action  by  Allfirst  would  be  required  in 
order  for  the  Bank  to  receive  such  fee  at  a  later  time. 
Thus,  for  example,  no  further  disclosure  would  be 
necessary  if  Allfirst  had  received  authorization  for 
a  fee  for  custodial  services  from  Plan  investors  and 
subsequently  determined  to  waive  the  fee  for  a 
period  of  time  in  order  to  attract  new  investors  but 
later  charged  the  fee. 


will  be  made  separate  from  the  Fund 
prospectus  and  will  be  accompanied  by 
a  Termination  Form.  The  Second 
Fiduciary  also  will  receive  full  written 
disclosure  in  a  Fund  prospectus  or 
otherwise  of  any  increases  in  the  rate  of 
fees  charged  by  Allfirst  to  the  ARK 
Funds  for  investment  advisory  services, 
even  though  such  fees  will  be  credited 
to  the  investing  Client  Plans. 

The  authorizations  made  by  a  Second 
Fiduciary  of  any  Client  Plan  will  be 
terminable  at  will,  without  penalty  to 
the  Client  Plan,  upon  receipt  by  Allfirst 
of  written  notice  of  termination.  A  form 
(the  Termipation  Form)  expressly 
providing  an  election  to  terminate  the 
authorization,  with  instructions  on  the 
use  of  the  form,  will  be  supplied  to  the 
Second  Fiduciary  no  less  than  annually. 
However,  the  Termination  Form  will 
not  need  to  be  supplied  to  the  Second 
Fiduciary  for  an  annual  reauthorization 
sooner  than  six  months  after  such 
Termination  Form  is  supplied  for  an 
additional  service  or  for  an  increase  in 
fees  (as  discussed  above),  unless  another 
Termination  Form  is  required  to 
disclose  additional  services  or  fee 
increases.  The  Termination  Form  will 
instruct  the  Second  Fiduciary  that  the 
authorization  is  terminable  at  will  by 
the  Client  Plan,  without  penalty  to  the 
Client  Plan,  upon  receipt  by  Allfirst  of 
written  notice  from  the  Second 
Fiduciary,  and  that  failure  to  return  the 
Termination  Form  v«ll  result  in  the 
continued  authorization  of  Allfirst  to 
engage  in  the  subject  transactions  on 
behalf  of  the  Chent  Plan. 

The  Termination  Form  will  be  uined  to 
notify  Allfirst  in  writing  to  effect  a 
termination  by  selling  the  shares  of  the 
ARK  Funds  held  by  the  Client  Plan, 
requesting  such  termination  within  one 
business  day  following  receipt  by 
Allfirst  of  the  form.  If,  due  to 
ciramistances  beyond  the  control  of 
Allfirst,  the  sale  cannot  be  executed 
within  one  business  day,  Allfirst  will  be 
obligated  to  complete  the  sale  within 
the  next  business  day. 

10.  Allfirst  represents  that  for  smaller 
Client  Plans,  the  Fund-level  investment 
advisory  fees  generally  do  not  exceed 
the  Plan-level  investment  management 
fees,  so  that  the  Client  Plan  will  not 
benefit  from  a  Fund-level  fee  credit.  In 
these  cases,  if  the  Second  Fiduciary 
authorizes  the  fee  structure,  Allfirst  will 
waive  the  Plan-level  investment 
management  fees  that  would  otherwise 
be  chuged  for  the  Client  Plan's  assets 
invested  in  the  ARK  Funds,  so  that  the 
Plan-level  fees  will  be  offset  and  the 
Client  Plan  will  pay  only  one 
investment  management  fee  for  those 
assets,  at  the  Fund-level.  This  fee 
structure,  which  is  one  of  the  fee 
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structures  described  in  PTE  77-4,  will 
ensure  that  Allfirst  does  not  receive  any 
additional  investment  management, 
advisory  or  similar  fee  as  a  result  of 
investments  in  the  ARK  Funds  by  the 
Client  Plans. 

Disclosures,  approvals,  and 
notifications  wiih  regard  to  any  changes 
in  fees  or  secondary  services  will  be 
handled  in  the  same  manner  as  for  the 
fee  structure  described  in  paragraph  10 
above,  with  one  exception.  The 
exception  is  that  notifications  vnth 
regard  to  increases  in  rates  of 
investment  advisory  fees  for  the  ARK 
Funds  will  conform  to  the  procedures 
for  increases  in  rates  of  secondary 
service  fees  as  described  above. 
Therefore,  in  such  instances,  there  will 
be  prior  written  notification  of  the  fee 
increase  to  the  Second  Fiduciary  for  the 
Client  Plan  and  a  Termination  Form 
will  be  provided.  The  reason  for  the 
exception  is  that  the  total  fees  paid  by 
the  Client  Plan,  under  this  fee  structure, 
will  be  directly  affected  by  any 
increases  in  Fund-level  investment 
advisory  fees  because  such  fees  will  not 
be  credited  back  to  the  Client  Plan. 

11.  Allfirst  states  that  a  Second 
Fiduciary  will  always  receive  a  written 
statement  giving  full  disclosiue  of  the 
fee  structures  prior  to  any  investment  in 
the  ARK  Funds.  The  disclosure 
statement  vrill  explain  why  Allfirst 
believes  that  the  investment  of  assets  of 
the  Client  Plan  in  the  ARK  Funds  may 
be  appropriate.  The  disclosure 
statement  also  will  describe  whether 
there  are  any  limitations  on  Allfirst  with 
respect  to  which  Client  Plan  assets  may 
be  invested  in  shares  of  the  ARK  Funds 
and,  if  so,  the  nature  of  such 
limitations.^ 

12.  On  an  annual  basis,  the  Second 
Fiduciary  of  a  Client  Plan  investing  in 
the  ARK  Funds  will  receive  copies  of 
the  current  Fund  prospectuses  and, 
upon  such  fiduciary's  request,  a  copy  of 
the  Statement  of  Additional  Information 
for  such  ARK  Funds,  as  well  as  copies 
of  the  annual  financial  disclosure 
reports  containing  information  about  the 
Fimd  and  independent  auditor  findings. 

In  addition,  if  the  ARK  Funds  obtain 
brokerage  services  in  the  futiire  from 
any  broker-dealers  that  are  affiliates  of 
Allfirst,  Allfirst  will  provide  at  least 
annually  to  the  Second  Fiduciary  of 


*See  section  n(d)  of  PTE  77-4  which  requires,  in 
pertinent  part,  that  an  independent  plan  fiduciary 
receive  a  current  prospectus  issued  by  the 
investment  company  and  a  full  and  detailed  written 
disclosure  of  the  investment  advisory  and  other  fees 
charged  to  or  paid  by  the  plan  and  the  investment 
company,  including  a  discussion  of  whether  there 
are  any  limitations  on  the  fiduciary/investment 
adviser  with  respect  to  which  plan  assets  may  be 
invested  in  shares  of  the  investment  company  and, 
if  so,  the  nature  of  such  limitations. 


Client  Plans  investing  in  the  ARK  Funds 
written  disclosures  indicating  the 
following:  (i)  The  total,  expressed  in 
dollars,  of  brokerage  commissions  of 
each  Fund  that  are  paid  to  Allfirst  by 
such  Fund;  (ii)  the  total,  expressed  in 
dollars,  of  brokerage  commissions  of 
each  Fund  that  are  paid  by  such  Fund 
to  brokerage  firms  unrelated  to  Allfirst; 
(iii)  the  average  brokerage  commissions 
per  share,  expressed  as  cents  per  share, 
paid  to  Allfirst  by  each  Fund  portfolio; 
and  (iv)  the  average  brokerage 
commissions  per  share,  expressed  as 
cents  per  share,  paid  by  each  Fund 
portfolio  to  brokerage  firms  imrelated  to 
Allfirst.  All  such  brokerage  services 
would  be  provided  in  accordance  with 
section  1 7(e)  of  the  1940  Act  and  Rule 
17e-l  thereunder.  Such  provisions 
require,  among  other  things,  that  the 
commissions,  fees,  or  other 
remimeration  for  any  brokerage  services 
provided  by  an  affifiate  of  an  investment 
company's  investment  adviser  be 
reasonable  and  fair  compared  to  what 
other  brokers  receive  for  comparable 
transactions  involving  similar  securities. 

13.  No  sales  commissions  will  be  paid 
by  the  Client  Plans  in  connection  with 
the  purchase  or  sale  of  shares  of  the 
ARK  Fimds.  In  addition,  no  redemption 
fees  will  be  paid  in  connection  with  the 
sale  of  shares  by  the  Client  Plans  to  the 
ARK  Funds.  Allfirst  states  that  it  will 
not  receive  any  fees  payable  pursuant  to 
Rule  12b-l  under  the  1940  Act  in 
connection  with  the  transactions. 
Allfirst  states  further  that  all  other 
dealings  between  the  Client  Plans  and 
the  ARK  Fxmds  will  be  on  a  basis  no 
less  favorable  to  the  Client  Plans  than 
such  deaUngs  will  be  with  the  other 
shareholders  of  the  ARK  Funds. 

14.  In  summary,  Allfirst  represents 
that  the  transactions  described  herein 
will  satisfy  the  statutory  criteria  of 
section  408(a)  of  the  Act  because:  (a) 
The  ARK  Funds  will  provide  the  Client 
Plans  with  a  more  effective  investment 
vehicle  than  collective  investment  ARK 
Funds  maintained  by  Allfirst  without 
any  increase  in  investment 
management,  advisory,  or  similar  fees 
paid  to  Allfirst;  (b)  Allfirst  will  require 
annual  audits  by  an  independent 
accoimting  firm  to  verify  the  proper 
crediting  to  the  Client  Plans  of 
investment  advisory  fees  charged  by 
Allfirst  to  the  ARK  Funds;  (c)  with 
respect  to  any  investments  in  a  Fund  by 
the  Client  Plans  and  the  payment  of  any 
fees  by  the  Fund  to  Allfiret,  a  Second 
Fiduciary  will  receive  full  written 
disclosure  of  information  concerning 
the  Fimd,  including  a  current 
prospectus  and  a  statement  describing 
the  fee  structure,  and  will  authorize  in 
writing  the  investment  of  the  Client 
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Plan's  assets  in  the  Fund  and  the  fees 
paid  by  the  Fund  to  Allfirst;  (d)  any 
authorizations  made  by  a  Client  Plan 
regarding  investments  in  a  Fund  and 
fees  to  be  paid  to  Allfirst,  or  any 
increases  in  the  rates  of  fees  for 
secondary  services  which  will  be 
retained  by  Allfirst,  will  be  terminable 
at  will  by  the  Client  Plan,  without 
penalty  to  the  Client  Plan,  upon  receipt 
by  Allfirst  of  written  notice  of 
termination  from  the  Second  Fiduciary; 
(e)  no  commissions  or  redemption  fees 
will  be  paid  by  the  Client  Plan  in 
connection  with  either  the  acquisition 
of  Fund  shares  or  the  sale  of  Fund 
shares:  (f)  Allfirst  will  not  receive  any 
fees  payable  pursuant  to  Rule  12b-l 
under  the  1940  Act  in  connection  with 
the  transactions:  and  (g)  all  dealings      i 
between  the  Client  Plans  and  the  ARK 
Funds  will  be  on  a  basis  which  is  at. 
least  as  favorable  to  the  Client  Plans  as 
such  dealings  are  with  other 
shareholders  of  the  ARK  Funds. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
E.F.  Williams  or  Ms.  Karin  Weng  of  the 
Department,  telephone  (202)  219-8194 
or  219-8881,  respectively.  (These  are 
not  toll-free  numbers.) 

John  Hancock  Mutual  Life  Insurance 
Company  (John  Hancock),  Located  in 
Boston,  Masachusetts 

[Application  No.  D-107181 
Proposed  Exemption 

Based  on  the  facts  and  representations 
set  forth  in  the  application,  the 
Department  is  considering  granting  an 
exemption  under  the  authority  of 
section  408(a)  of  the  Act  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570.  Subpart  B  (55 
FR  32836.  32847.  August  10. 1990).^ 

Section  I — Covered  Transactions 

If  the  exemption  is  granted,  the 
restrictions  of  section  406(a)  of  the  Act  • 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  ot  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply 
to:  (1)  The  receipt  of  common  stock  of 
John  Hancock  Financial  Services.  Inc., 
the  holding  company  for  John  Hancock 
(the  Holding  Company);  or  (2)  the 
receipt  of  cash  or  policy  credits,  by  or 
on  behalf  of  any  eligible  policyholder 
(the  Eligible  Policyholder)  of  John 
Hancock  which  is  an  employee  benefit 
plan  (the  Plan),  subject  to  applicable 
provisions  of  the  Act  and/or  the  Code, 
other  than  certain  Eligible  Policyholders 


'  For  purposes  of  this  proposed  exemption, 
reference  to  provisions  of  Title  1  of  the  Act,  unless 
otherwise  specified,  refer  also  to  the  corresponding 
provisions  of  the  Code. 


which  are  Plans  maintained  by  John 
Hancock  or  an  affiliate  for  their  own 
employees  (the  John  Hancock  Plans),  in 
exchange  for  such  Eligible 
Policyholder's  membership  interest  in 
John  Hancock,  in  accordance  with  the 
terms  of  a  plan  of  reorganization  (the 
Plan  of  Reorganization)  adopted  by  John 
Hancock  and  implemented  pursuant  to 
Chapter  175  of  the  Massachusetts 
General  Laws. 

In  addition,  the  restrictions  of  section 
406(a)(1)(E)  and  (a)(2)  and  section 
407(a)(2)  of  the  Act  shall  not  apply  to 
the  receipt  or  holding,  by  the  John 
Hancock  Plans,  of  employer  securities 
in  the  form  of  excess  Holding  Company 
stock,  in  accordance  with  the  terms  of 
the  Plan  of  Reorganization. 

This  proposed  exemption  is  subject  to 
the  conditions  set  forth  below  in  Section 
II. 
Section  II— General  Conditions 

(a)  The  Plan  of  Reorganization  is 
implemented  in  accordance  with 
procedural  and  substantive  safeguards 
that  are  imposed  under  Massachusetts 
Insurance  Law  and  is  subject  to  review 
and  supervision  by  the  Massachusetts 
Commissioner  of  hisurance  (the 
Commissioner) . 

(b)  The  Commissioner  reviews  the 
terms  of  the  options  that  are  provided  to 
Eligible  Pohcyholders  of  John  Hancock 
as  part  of  such  Commissioner's  review 
of  the  Plan  of  Reorganization,  and  the 
Superintendent  only  approves  the  Plan 
of  Reorganization  following  a 
determination  that  such  Plan  of 
Reorganization  is  fair  and  equitable  to 
all  Eligible  Policyholders  and  is  not 
detrimental  to  the  public. 

(c)  Both  the  Commissioner  and  the 
Superintendent  concur  on  the  terms  o£ 
the  Plan  of  Reorganization. 

(d)  Each  Eligible  Policyholder  has  an 
opportunity  to  vote  to  approve  the  Plan 
of  Reorganization  after  full  written 
disclosure  is  given  to  the  Eligible 
Policyholder  by  John  Hancock. 

(e)  One  or  more  independent 
fiduciaries  of  a  Plan  that  is  an  Eligible 
Policyholder  receives  Holding  Company 
stock,  cash  or  policy  credits  pursuant  to 
the  terms  of  the  Plan  of  Reorganization 
and  neither  John  Hancock  nor  any  of  its 
affiliates  exercises  any  discretion  or 
provides  "investment  advice,"  as  that 
term  is  defined  in  29  CFR  2510.3-21(c), 
with  respect  to  such  acquisition. 

(f)  After  each  Eligible  Policyholder  is 
allocated  17  shares  of  Holding  Company 
stock,  additional  consideration  is 
allocated  to  Eligible  Policyholders  who 
own  participating  policies  based  on 
actuarial  formulas  that  take  into  account 
each  participating  policy's  contribution 
to  the  surplus  of  John  Hancock  which 


formulas  have  been  approved  by  the 
Commissioner. 

(g)  With  respect  to  a  John  Hancock 
Plan,  where  the  consideration  may  be  in 
the  form  of  Holding  Company  stock  an 
independent  Plan  fiduciary  — 

(1)  Determines  whether  the  Plan  of 
Reorganization  is  in  the  best  interest  of 
the  John  Hancock  Plans  and  their 
participants  and  beneficiaries. 

(2)  Votes  at  the  special  meeting  of 
Eligible  Policyholders  on  the  proposal 
to  approve  or  not  to  approve  the  Plan  of 
Reorganization. 

(3)  If  the  vote  is  to  approve  the  Plan 
or  Reorganization, 

(i)  Decides  whether  the  affected  John 
Hancock  Plan  should  receive  Holding 
Company  stock  or  cash  (should  the 
latter  option  be  available)  and  receives 
such  consideration  on  behalf  of  the 
affected  John  Hancock  Plan; 

(ii)  Monitors,  on  behalf  of  the  affected 
John  Hancock  Pl^,  the  acquisition  and 
holding  of  the  shares  of  any  Holding 
Company  stock  received; 

(iii)  Makes  determinations  on  behalf 
of  the  John  Hancock  Plan  with  respect 
to  voting  and  the  continued  holding  of 
the  shares  of  Holding  Company  stock 
received  by  such  Plan;  and 

(iv)  Disposes  of  any  Holding  Company 
stock  held  by  the  John  Hancock  Plan 
which  exceeds  the  limitation  of  section 
407(a)(2)  of  the  Act  as  reasonably  as 
practicable  but  in  no  event  later  than  six 
months  year  following  the  effective  date 
of  the  demutualization; 

(v)  Takes  all  actions  that  are  necessary 
and  appropriate  to  safeguard  the 
interests  of  the  John  Hancock  Plans;  and 

(vi)  Provides  the  Department  with  a 
complete  and  detailed  final  report  as  it 
relates  to  the  John  Hancock  Plans  prior 
to  the  effective  date  of  the 
demutualization. 

(h)  All  Eligible  Policyholders  that  are 
Plans  participate  in  the  transactions  on 
the  same  basis  within  their  class 
groupings  as  other  Eligible 
Policyholders  that  are  not  Plans. 

(i)  No  Eligible  Policyholder  pays  any 
brokerage  commissions  or  fees  in 
connection  with  their  receipt  of  Holding 
Company  stock  or  in  connection  with 
the  implementation  of  the  commission- 
free  sales  and  piu-chase  programs. 

(j)  All  of  John  Hancock's  policyholder 
obligations  remain  in  force  and  are  not 
affected  by  the  Plan  of  Reorganization. 

Section  III — ^Definitions 

For  purposes  of  this  proposed 
exemption: 

(a)  The  term  "John  Hancock"  means 
The  John  Hancock  Mutual  Life 
Insurance  Company  and  any  affiliate  of 
John  Hancock  as  defined  in  paragraph 
(b)  of  this  Section  m. 
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(b)  An  "affiliate"  of  John  Hancock 
includes  — 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  John  Hancock 
(For  purposes  of  this  paragraph,  the 
term  "control"  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual.); 

(2)  Any  officer,  director  or  partner  in 
such  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer,  director 
or  a  5  percent  partner  or  owner. 

(c)  The  term  "Eligible  Pohcyholder" 
means  a  policyholder  whose  name 
appears  on  the  conversion  date  on  John 
Hancock's  records  as  the  owner  of  a 
policy  under  which  there  is  a  right  to 
vote  and  which,  on  both  the  December 
31  immediately  preceding  the 
conversion  date  and  the  date  the  John 
Hancock's  Board  of  Directors  first  votes 
to  convert  to  stock  form,  is  in  full  force 
for  its  full  basic  benefits  with  no  unpaid 
premiums  or  consideration  at  the 
expiration  of  any  applicable  grace 
-period,  or  which  is  being  continued 
under  a  nonforfeiture  benefit  and 
continues  to  be  eligible  for  participation 
in  John  Hancock's  annual  distribution  of 
divisible  surplus. 

(d)  The  term  "policy  credit"  me^s: 

(1)  For  an  individual  or  joint  ordinary 
life  insurance  policy,  an  increase  to  the 
paid-up  dividend  addition  value;  and 

(2)  for  all  other  individual  or  joint  life 
policies  and  annuities,  (i)  if  the  policy 
or  contract  has  a  defined  account  value, 
an  increase  in  the  accoimt  value,  or  (ii) 
if  the  policy  or  contract  does  not  have 

a  defined  accoimt  value,  an  increase  to 
the  dividend  accimiulation  fund. 

Summary  of  Facts  and  Representations 

1.  John  Hancock  is  a  mutual  life 
insurance  company  organized  under  the 
laws  of  the  Commonwealth  of 
Massachusetts  on  April  18, 1862.  As  of 
December  31, 1998.  John  Hancock  and 
its  subsidiaries  had  total  assets  in  excess 
of  $76  billion  and  had  approximately 
$310  billion  of  individual  life  insurance 
in  force. 

John  Hancock  has  a  number  of 
subsidiaries  and  affiliates  that  provide  a 
variety  of  financial  services,  including 
investment  management  and  brokerage 
services.  John  Hancock  and  its 
investment  management  subsidiaries 
had  approximately  $124.4  billion  in 
assets  imder  management  as  of 
December  31, 1998.  As  a  mutual  lifie 
insurance  company,  John  Hancock  has 
no  stockholders.  Instead,  policyholders 
of  John  Hancock  are  "members"  of  the 
company  and  in  that  capacity,  they  are 


entitled  to  vote  to  elect  the  directors  of 
the  company  and  would  be  entitled  to 
share  in  the  assets  of  the  company  if  it 
were  liquidated. 

2.  Jolm  Hancock  and  its  affiliates 
provide  a  variety  of  fiduciary  and  other 
services  to  employee  benefit  plans 
covered  under  relevant  provisions  of  the 
Act  and  the  Code.  By  providing  these 
services  John  Hancock  may  be 
considered  a  party  in  interest  with 
respect  to  such  Plans  imder  section 
3(14)CA)  and  (B)  of  the  Act  or  the  related 
derivative  provisions.  The  services 
provided  by  John  Hancock  and  its 
affiliates  to  Plans  include  plan 
administration,  investment  management 
and  related  services.  Many  of  the  Plans 
to  which  John  Hancock  provides 
services  are  also  John  Hancock 
policyholders.  As  of  December  31, 1997 
(the  most  recent  date  such  information 
is  available),  John  Hancock  had  issued 
over  27,000  outstanding  policies  and 
contracts  to  employee  pension  and 
welfare  benefit  plans.  These  Plans 
include  defined  benefit  pension  plans, 
defined  contribution  plans  (such  as 
section  401(k)  plans),  and  welfare 
benefit  plans  providing  welfare  benefit 
plan  coverage  such  as  group  life,  short- 
and  long-term  disability,  accidental 
death  and  dismemberment  and  group 
health  coverage. 

3.  John  Hancock  and  its  affiliates  also 
sponsor  the  following  Plans,  which  are 
collectively  referred  to  herein  as  "the 
John  Hancock  Plans": 

(a)  The  John  Hancock  Mutual  Life 
Insurance  Company  Pension  Plan  (the 
Pension  Plan)  is  a  defined  benefit 
pension  plan  that  benefits  the  home 
office  and  the  field  employees  of  the 
company  as  well  as  its  unionized 
managerial  agents  and  employees  of 
most  of  John  Hancock's  domestic 
subsidiaries.  The  trustee  of  the  Pension 
Plan  is  Investors  Bank  &  Trust  Company 
(Investors).  Investment  decisions  for  the 
Pension  Plan  are  made  by  either  of  two 
internal  committees  within  John 
Hancock,  i.e.,  the  Directors'  Employee 
Benefits  Plan  Committee  or  the  Plan 
Investment  Advisory  Conmiittee.  As  of 
December  31, 1998,  the  Pension  Plan 
had  approximately  26,818  participants 
and  total  assets  of  $2,056,832,491. 

(b)  The  Pension  Plan  for  Personnel  in 
the  General  Agencies  of  John  Hancock 
Mutual  Life  Insurance  Company  (the  GA 
Pension  Plan)  is  a  multiple  employer, 
defined  benefit  pension  plan  that  covers 
statutory  employees  of  John  Hancock's 
general  agencies.  The  trustee  of  the  GA 
Pension  Plan  is  Investors.  The 
decisionmakers  with  respect  to 
investments  for  the  GA  Pension  Plan  are 
the  two  internal  committees  identified 
above  in  para^^ph  3(a).  As  of  December 


31, 1997  (the  most  recent  date  such 
information  is  available),  the  GA 
Pension  Plan  had  4,668  participants  and 
total  assets  of  $186,343,278. 

(c)  The  Investment-Incentive  Plan  for 
John  Hancock  Employees  (TIP)  is  a 
section  401  (k)  profit  sharing  plan 
covering  home  office  employees  of  John 
Hancock  as  well  as  certain  domestic 
subsidiaries.  The  trustee  of  TIP  is 
Investors.  Because  TIP  is  participant- 
directed  and  intended  to  qualify  under 
section  404(c)  of  the  Act,  its  investment 
options  are  selected  by  two  internal 
committees  within  John  Hancock.  They 
are  the  Directors'  Employee  Benefits 
Plan  Committee  and  the  Savings  Plan 
Investment  Committee.  As  of  December 
31, 1998.  TIP  had  8.655  participants  and 
total  assets  of  $848,545,190. 

(d)  The  John  Hancock  Savings  and 
Investment  Plan  (SIP)  is  a  section  401(k) 
profit  sharing  plan  covering  unionized 
managerial  agents  of  John  Hancock  as 
well  as  certain  other  employees  in  the 
managerial  agency  system.  SIP  shares 
the  same  trustee  and  decision-making 
committees  as  TIP.  As  of  December  31, 
1998,  SIP  had  2,145  participants  and 
total  assets  of  $135,847,910. 

(e)  The  John  Hancock  Mutual  Life 
Insurance  Company  Employee  Welfare 
Plan  (the  Employee  Welfare  Plan)  is  a 
welfare  benefit  plan  maintained  by  John 
Hancock  and  its  employees  and  those  of 
its  domestic  subsidiaries.  The  Employee 
Welfare  Plan  provides  health,  life 
insurance,  dental,  vision,  temporary  and 
long-term  disability,  and  long-term  care 
coverage.  The  Employee  Welfare  Plan 
has  3  trustees,  each  of  whom  is  an 
officer  of  John  Hancock.  Investment 
decisions  for  the  non-insurance  plan 
assets  of  the  Employee  Welfare  Plan  are 
made  by  the  same  investment 
committees  as  the  Pension  Plan 
described  above  in  paragraph  3(a).  As  of 
December  31,  1997,  the  Employee 
Welfare  Plan  had  17,148  participants 
(including  beneficiaries  of  deceased 
participants)  and  total  assets  of 
$87,066,100. 

(f)  The  GA  Association  Employee 
Welfare  Plan  (the  GA  Employee  Welfaiv 
Plan  is  a  multiple  employer  welfare 
benefit  plan  maintained  by  John 
Hancock  to  enable  General  Agents  who 
are  members  of  the  John  Hancock 
General  Agency  Association  to  provide 
benefits  to  persormel  who  are  common 
law  or  statutory  employees  of  the 
general  agencies.  The  GA  Employee 
Welfare  Plan,  which  provides  health, 
life,  long-term  disability  and  voluntary 
accidental  death  and  dismemberment 
benefits,  is  a  fully-insm^d  arrangement. 
As  of  December  31, 1998,  the  GA 
Employee  Welfare  Plan  had  3,595 
participants. 
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(g)  The  John  Hancock  Funds  40l(k) 
Plan  (the  401  (k)  Plan).  The  John 
Hancock  401  (k)  Plan  is  maintained  by 
the  Berkeley  Financial  Group  which 
consists  of  a  group  of  companies  that 
operate  John  Hancock's  mutuiil  fund 
business.  The  John  Hancock  401  (k)  Plan 
covers  employees  of  that  group.  The 
John  Hancock  401  (k)  Plan,  which 
provides  for  a  cash  and  deferred 
compensation  arrangement,  has  3 
trustees.  Investment  decisions  for  the 
John  Hancock  401  (k)  Plan  are  made  by 
the  participants.  As  of  December  31, 
1998,  the  John  Hancock  401  (k)  Plan  had 
792  participants  and  total  assets  of 
$26,590,219. 

(h)  The  John  Hancock  Property  & 
Casualty  Money  Purchase  Pension  Plan 
(the  Property  &■  Casualty  Plan).  John 
Hancock  holds  a  small  guaranteed 
investment  contract  on  behalf  of  the 
Property  k  Casualty  Plan  which  was 
established  for  its  former  property  and 
casualty  subsidiary.  The  Property  & 
Casualty  Plan,  which  formerly  provided 
retirement  benefits  until  it  was  frozen, 
has  one  trustee  who  is  responsible  for 
making  investment  decisions  affecting 
such  Plan.  As  of  December  31, 1998,  the 
Property  *  Casualty  Plan  had  1,311 
participants  and  total  assets  of  $670,147. 

In  additidn  to  the  above,  John 
Hancock  holds  a  group  life  policy  on 
behalf  of  certain  retirees  of  Unigard 
Property  and  Casualty  Company. 
Although  this  company  was  sold 
recently,  John  Hancock  retains  certain 
benefit  responsibilities  with  respect  to 
its  retiree  population. 

3.  John  Hancock's  Board  of  Directors 
authorized  its  management  to  develop  a 
plan  of  demutualization  (i.e.,  the  Plan  of 
Reorganization)  pursuant  to  which  John 
Hancock  would  be  converted  from  a 
mutual  life  insurance  company  to  a 
stock  life  insurance  company.  On 
August  31, 1999,  John  Hancock's  Board 
of  Directors  formally  adopted  the  Plan 
of  Reorganization. 

In  order  to  implement  the  Plan  of 
Reorganization.  John  Hancock  requests 
an  individual  exemption  from  the 
Department  that  would  cover  the  receipt 
of  Holding  Company  stock,  cash  or 
policy  credits  by  Eligible  Policyholders 
that  are  Plans  in  exchange  for  their 
existing  membership  interests  in  John 
Hancock.  Although  John  Hancock  is  not 
requesting  an  exemption  for 
distributions  of  Holding  Company  stock 
to  the  Pension  Plan,  the  GA  Pension 
Plan,  TIP,  SIP,  the  401(k)  Plan  and  the 
Property  &  Casualty  Plan  because  it 
believes  such  stock  would  constitute 
"qualifying  employer  securities"  within 
the  meaning  of  section  407(d)(5)  of  the 
Act  and  that  section  408(e)  would  apply 


to  such  distributions,*  it  is  nevertheless 
requesting  exemptive  relief  from  the 
Department  to  the  extent  that  John 
Hancock  Plans,  such  as  the  Employee 
Welfare  Plan  and  the  GA  Employee 
Welfare  Plan,  receive  Holding  Company 
stock  which  results  in  violations  of 
section  406(a)(l)CE)  and  {a)(2)  of  the  Act 
and  section  407(a)(2)  of  the.  Act.'  Since 
the  Holding  Company  stock  that  will  be 
held  by  these  John  Hancock  Plans  will 
exceed  10  percent  of  the  fair  market 
value  of  the  assets  of  such  Plans,  John 
Hancock  has  retained  U.S.  Trust 
Company,  N.A.  (U.S.  Trust)  to  serve  as 
the  independent  fiduciary  for  these 
Plans  as  well  as  for  any  other  John 
Hancock  Plan  whose  Holding  Company 
Stock  exceeds  10  percent  of  such  Plan's 
assets. 

4.  John  Hancock  proposes  to  convert 
from  a  mutual  life  insurance  company 
to  a  stock  life  insurance  company  under 
Massachusetts  Insurance  Law.  The 
principal  purposes  for  the 
reorganization  are  to  enhance  John 
Hancock's  access  to  capital  markets  and 
raise  capital  that  would  permit  it  and 
the  Holding  Company  to  expand  their 
existing  business  and  develop  new 
business  opportunities  in  the  insurance 
and  financial  services  industries. 
Growth  will  enable  John  Hancock  to 
reduce  its  unit  expenses  through 
economies  of  scale.  This  growth  will  be 
facilitated  by  John  Hancock's  ability  to 
acquire  other  companies  using  its  own 
stock  as  acquisition  currency. 
Additionally,  access  to  capital  markets 


'The  Department  expresses  no  opinion  herein  on 
whether  the  Holding  Company  stock  will  constitute 
qualifying  employer  securities  and  whether  such 
distributions  will  satisfy  the  terms  and  conditions 
of  section  408(e)  of  the  Act. 

'Section  406(a)(1)(E)  of  the  Act  prohibits  the 
acquisition  by  a  plan  of  any  employer  security 
which  would  be  in  violation  of  section  407(a)  of  the 
Act.  Section  406(a)(2)  of  the  Act  states  that  no 
fiduciary  who  has  authority  or  discretion  to  control 
the  assets  of  a  plan  shall  permit  the  plan  to  hold 
any  employer  security  if  he  |or  she]  knows  that 
holding  such  security  would  violate  section  407(a) 
of  the  Act.  Section  407(a)(1)  of  the  Act  prohibits  the 
acquisition  by  a  plan  of  any  employer  security 
which  is  not  a  qualifying  employer  security.  Section 
407(a)(2)  of  the  Act  provides  that  a  plan  may  not 
acquire  any  qualifying  employer  security,  if 
immediately  after  such  acquisition,  the  aggregate 
fair  market  value  of  such  securities  exceeds  10 
percent  of  the  fair  market  value  of  the  plan's  assets. 
In  addition  to  the  above,  section  407(f)  of  the  Act, 
which  is  applicable  to  the  holding  of  a  qualifying 
employer  security  by  a  plan  other  than  an  eligible 
individual  account  plan,  requires  that:  (a) 
Immediately  following  its  acquisition  by  a  plan,  no 
more  than  25  percent  of  the  aggregate  amount  of 
stock  of  the  same  class  issued  and  outstanding  at 
the  time  of  acquisition  is  held  by  the  plan:  and  (b) 
at  least  50  percent  of  the  stock  be  held  by  persons 
who  are  independent  of  the  issuer.  )ohn  Hancock 
notes,  however,  that  the  holding  by  the  John 
Hancock  Plans  of  shares  of  Holding  Company  stock 
will  not  violate  the  provisions  of  section  407(f)  of 
the  Act 


will  enable  John  Hancock  to  invest  in 
new  technology,  improved  customer 
service,  new  products  and  channels  of 
distribution.  John  Hancock  will  also 
obtain  more  financial  flexibility  with 
which  to  maintain  its  ratings  and 
financial  stability. 

In  addition,  the  reorganization  of  John 
Hancock  pursuant  to  the  Plan  of 
Reorganization  will  provide  Eligible 
Policyholders  with  shares  of  common 
stock  of  the  Holding  Company,  cash  or 
policy  credits  in  exchange  for  their 
illiquid  membership  interests.  Thus, 
Eligible  Policyholders  will  realize 
economic  value  from  their  membership 
interests  that  is  otherwise  unavailable  to 
them.  However,  the  demutualization 
will  not,  in  any  way,  reduce  the 
benefits,  values,  guarantees  or  dividend 
eligibility  of  existing  policies  or 
contracts  issued  by  John  Hancock. 
As  part  of  the  reorganization,  the 
Holding  Company  will  be  established 
and  will  become  the  stock  holding 
company  for  John  Hancock  and  its 
subsidiaries.  Therefore,  after  the 
reorganization,  John  Hancock,  as  a  stock 
insurer  and  a  subsidiary  of  the  Holding 
Company,  will  have  access  through  the 
Holding  Company  to  the  capital 
markets,  enabling  John  Hancock  to 
obtain  capital  from  a  variety  of  sources. 
The  Holding  Company  will  also  own 
100  percent  of  two  new  holding 
companies  being  established  to  own 
existing  Canadian  subsidiaries  of  John 
Hancock  and  most  other  foreign 
insurance  subsidiaries,  respectively. 
Most  foreign  operations  are  being 
separated  from  the  domestic  operations 
of  John  Hancock  to  achieve  improved 
fiiiancial  ratios  for  John  Hancock  and 
maximize  performance  results  for 
policyholders  and  shareholders. 

John  Hancock's  management  believes 
that  the  holding  company  structure  will 
provide  several  benefits  to  John 
Hancock.  In  this  regard,  this  structure 
will  afford  increased  flexibility  in 
raising  additional  capital  in  the  form  of 
debt  and  equity  financings  and  in 
pursuing  growth  in  John  Hancock's 
current  and  future  insurance  and  non- 
insiirance  business.  The  new 
organization  will  benefit  frt)m  increased 
flexibility  in  allocating  capital  and 
resources  among  the  various 
subsidiaries  of  John  Hancock.  Further, 
the  transfer  of  the  international 
subsidiaries  to  the  Holding  Company 
will  provide  a  distinct  focus  for  the 
foreign  operations  of  John  Hancock 
while  also  improving  its  risk-based 
capital  ratio. 

5.  The  terms  of  the  Plan  of 
Reorganization  are  subject  to  the 
approval  of  the  Commissioner  of 
Insurance  of  the  Commonwealth  of 
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Massachusetts.  However,  market 
conditions,  regidatory  requirements  and 
business  considerations  may  also 
influence  the  final  sequence  of  events. 
Subject  to  the  foregoing,  under  John 
Hancock's  internal  working  proposal  for 
carrying  out  the  demutualization,  it  is 
currently  expected  that  the  following 
steps  will  occur  pursuant  to  the  Plan  of 
Demutualization: 

(a)  Formation  of  a  Stock  Life 
Insurance  Company.  John  Hancock  will 
demutualize  and  become  a  stock  life 
insurance  company  by  operation  of 
section  19E  of  Chapter  175  of  the 
General  Laws  of  the  Commonwealth  of 
Massachusetts.  Under  the  Plan  of 
Reorganization,  each  policyholder's 
membership  interest  in  Jolm  Hancock 
will  be  extinguished.  As  compensation 
for  their  membership  interests.  Eligible 
Policyholders  will  receive  shares  of 
Holding  Company  stock,  cash  or  policy 
credits.  John  Hancock  will  become  a 
stock  company  and  a  wholly  owned 
subsidiary  of  the  Holding  Company.  The 
Holding  Company  will  also  own  the 
outstanding  shares  of  two  newly-formed 
holding  companies  which  will  own 
John  Hancock's  Canadian  business  and 
most  of  its  international  businesses, 
respectively. 

(b)  Initial  Public  Offering  (the  IPO). 
The  Holding  Company  will  sell  new 
Holding  Company  shares  in  an 
imderwritten  IPO.  on  the  date  of  the 
demutualization  of  John  Hancock.  It  is 
expected  that  the  demutualization  will 
occiu-  during  early  February  2000. 
However,  the  effective  date  may  be 
extended  for  a  period  of  up  to  six 
months  if  requested  by  John  Hancock 
subject  to  approval  by  the 
Commissioner.  At  present,  the  size  of 
the  IPO  is  not  known. 

(c)  Contribution  to  the  Capital  of  John 
Hancock.  Following  the  transactions 
described  above,  the  Holding  Company 
will  contribute  cash  raised  in  the  IPO 
(after  the  payment  of  transaction 
expenses)  to  John  Hancock  in  an 
amoimt  at  least  equal  to  the  amoimt 
required  for  John  Hancock  to  maintain 

a  risk-based  capital  ratio  of  not  less  than 
200  percent  following  the  payment  and 
crediting  of  cash  and  establishment  of 
reserves  for  policy  credits  called  for  by 
the  Plan  of  Reorganization  and  the 
payment  of  expenses  resulting  from  the 
transactions  contemplated  by  the  Plan 
of  Reorganization. 

6.  In  addition  to  providing  enhanced 
capital  markets,  it  is  anticipated  that  the 
demutualization  will  provide  the 
flexibility  to  cause  John  Hancock's  non- 
insurance  operations  to  become  direct 
holdings  of  an  "upstream"  holding 
company.  Further,  the  conversion  will 
enable  John  Hancock  to  use  stock 


options  or  other  eqmty-based 
compensation  arrangements  in  order  to 
attract  and  retain  talented  employees. 

John  Hancock  believes  these 
consequences  of  the  conversion  will 
benefit  all  of  its  policyholders.  John 
Hancock  further  explains  that  its 
insurance  policies  will  remain  in  force 
and  policyholders  will  be  entitled  to 
receive  the  benefits  imder  their  policies 
and  contracts  to  which  they  would  have 
been  entitled  if  the  Plan  of 
Reorganization  had  not  been  adopted. 

7.  As  noted  above,  John  Hancock  will 
demutualize  imder  Massachusetts 
Insurance  Law.  Section  19E  of  the 
Massachusetts  demutualization  law 
establishes  an  approval  process  for  the 
demutualization  of  a  life  insurance 
company  organized  under 
Massachusetts  law.  Specifically.  Section 
19E  requires  that  the  demutualization 
plan  be  filed  with,  and  approved  by,  the 
Massachusetts  Commissioner  of 
Insurance.  The  Commissioner  may 
approve  the  demutalizaUon  plan  only 
after  notice  is  given  to  the  insurer,  its 
directors,  officers,  employees  and 
policyholders  and  a  hearing  on  such 
plan  is  held.  All  persons  to  whom 
notice  is  given  have  the  right  to  appear 
and  be  heard  at  the  hearing  and  to 
present  oral  or  written  comments.'" 

After  the  hearing,  John  Hancock 
explains  that  the  Commissioner  will 
approve  the  demutualization  plan  if  she 
determines  that  the  plan  is  not 
prejudicial  to  the  insurer's 
policyholders  or  to  the  "insuring 
public."  The  Commissioner  must  also 
determine  that  the  demutualization  plan 
conforms  to  the  provisions  of  Section 
19E.  In  pertinent  part.  Section  19E 
requires — 

(a)  that  reasonable  notice  of  and  the 
procedure  for  vote  of  the  policyholders  have 
been  provided; 

(b)  that  the  plan  gives  each  eligible 
policyholder,  in  exchange  for  his  or  her 
membership  interests  in  the  insurer, 
appropriate  consideration  determined  under 
a  fair  and  reasonable  formula,  which  is  based 
upon  the  insurer's  entire  surplus  as  adjusted 
according  to  paragraph  3  of  section  19E; 

(c)  that,  subject  to  certain  exceptions,  the 
plan  gives  each  eligible  policyholder  a 
preemptive  right  to  acquire  his  or  her 
proportionate  part  of  all  of  the  proposed 
capital  stock  of  the  insurer  within  a 
reasonable  time  period,  and  to  apply  the 
amount  of  his  or  her  consideration  to  the 
purchase  of  such  stock,  provided  that,  under 
certain  circumstances,  the  Commissioner  has 
the  power  to  approve  a  plan  which  does  not 
include  preemptive  rights; 


'°  Final  approval  by  the  Commissioner  is 
expected  to  occur  on  or  about  January  15,  2000.  The 
public  hearing  regarding  the  proposed  Plan  of 
Reorganization  is  expected  to  occur  around 
November  25,  1999. 


(d)  that  if,  applicable,  shares  are  offered  to 
policyholders  at  a  price  not  greater  than  they 
are  offered  under  the  plan  to  others; 

(e)  that  the  plan  provides  for  the  payment 
to  each  policyholder  of  consideration  which 
may  consist  of  cash,  securities,  a  certificate 
of  contribution,  additional  life  insurance  or 
annuity  benefits,  increased  dividends  or 
other  consideration  or  any  combination  of 
such  forms  of  consideration; 

(f)  that  the  plan,  when  completed,  shall 
provide  for  the  converted  insurer's  paid-in 
capital  stock  to  be  in  an  amount  not  less  than 
the  minimum  paid-in  capital  stock  and  the 
net  cash  surplus  required  of  a  new  domestic 
stock  insurer  upon  initial  authorization  to 
transact  like  kinds  of  insurance; 

(g)  that  the  insurer's  management  has  not, 
through  reduction  in  volume  of  new  business 
written,  or  cancellation  or  through  any  other 
means,  sought  to  reduce,  limit  or  affect  the 
number  or  identity  of  the  insurer's 
policyholders  to  be  entitled  to  participate  in 
the  demutualization  plan,  or  to  otherwise 
secure  for  individuals  comprising 
management  any  unfair  advantage  through 
such  demutualization  plan;  and 

(h)  if  applicable,  that  the  classifications  of 
management  and  employee  groups  to  be 
offered  shares  not  subscribed  for  by 
policyholders  in  the  preemptive  offering  are 
reasonable. 

Section  19E  permits  the 
Commissioner  to  employ  staff  personnel 
and  to  engage  outside  consultants  to 
assist  her  in  determining  whether  a 
demutualization  plan  meets  the 
requirements  of  section  19E  and  any 
other  relevant  provisions  of  chapter  175 
of  Massachusetts  General  Laws.  A 
decision  by  the  Commissioner  to 
approve  a  demutualization  plan  under 
section  19E  is  subject  to  judicial  review 
in  the  Massachusetts  courts. 

In  addition  to  being  approved  by  the 
Commissioner.  John  Hancock  represents 
that  the  demutualization  plan  must  be 
approved  by  the  policyholders  of  the 
insurer.  In  this  regard,  under  section 
19E,  policyholders  must  be  provided 
with  notice  of  a  meeting  convened  for 
the  purpose  of  voting  on  whether  to 
approve  the  demutualization  plan. 
Moreover,  the  demutalization  plan  must 
be  approved  by  a  vote  of  not  less  than 
two-thirds  of  the  votes  of  approximately 
3  million  policyholders  who  may  vote 
in  person,  by  proxy  or  by  mail. ' ' 

8.  John  Hancock  represents  that  it  is 
licensed  to  transact  business  in  all  fifty 
states.  However,  only  the  State  of  New 
York  requires  that  a  foreign  insurance 
company  that  is  planning  to 
demutualize  file  a  copy  of  its 
demutualization  plan  with  state 
insurance  authorities.  In  this  regard, 
John  Hancock  explains  that  section 
1106(i)  of  the  New  York  Insurance  Law 


' '  The  notice  of  the  policyholder  meeting  were 
mailed  during  the  week  of  September  13,  1999.  The 
policyholder  meeting  is  scheduled  to  be  convened 
on  or  about  November  30, 1999. 
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[Section  1106(1)]  authorizes  the 
Superintendent  to  review  the 
demutualization  plan  of  a  foreign  life 
insurer  licensed  in  New  York  and  to 
specify  the  conditions  that  the 
Superintendent  would  impose  in  order 
for  the  foreign  insurer  to  retain  its  New 
York  license  following  its 
demutualization.  Specifically.  Section 
1106(i)  requires  that  a  foreign  life 
insurer  licensed  in  New  York  file  with 
the  Superintendent  a  copy  of  the 
demutualization  plan  at  least  90  days 
prior  to  the  earlier  of  (a)  the  date  of  any 
public  hearing  required  to  be  held  on 
the  plan  of  reorganization  by  the 
insiu«r's  state  of  domicile  and  (b)  the 
proposed  date  of  the  demutualization. 

It  after  examining  the  plan  of 
reorganization,  the  Superintendent  finds 
that  the  plan  is  not  fair  or  equitable  to 
the  New  York  policyholders  of  the 
insurer,  the  Superintendent  must  set 
forth  the  reasons  for  his  findings.  In 
addition,  the  Superintendent  must 
notify  the  insurer  and  its  domestic  state 
insiuance  regulator  of  his  findings  and 
his  reasons  for  such  findings  and  advise 
of  any  requirements  he  considers 
necessary  for  the  protection  of  current 
New  York  policyholders  in  order  to 
permit  the  insurer  to  continue  to 
conduct  business  in  New  York  as  a 
stock  life  insurer  after  the 
demutualization.  In  the  event  the 
Superintendent  has  any  objections  to 
the  Plan  of  Reorganization.  John 
Hancock  represents  that  it  will  amend 
the  Plan  so  that  it  will  meet  the 
approval  of  the  Superintendent  or 
otherwise,  work  out  a  satisfactory 
solution  with  the  Superintendent. 

9.  John  Hancock's  Plan  of 
Reorganization  will  provide  for  Eligible 
Policyholders  to  receive  common  stock 
of  the  Holding  Company,  cash  or  policy 
credits  as  consideration  for  the 
termination  of  their  membership 
interests  in  the  mutual  company,  which 
interests  will  be  extinguished  as  a  result 
of  the  demutualization.  For  this 
purpose,  an  Eligible  Policyholder  is 
essentially  a  policyholder  whose  name 
appears  on  the  conversion  date  on  the 
insurer's  records  as  owner  of  a  policy 
under  which  there  is  a  right  to  vote.  On 
both  the  December  31  iirmiediately 
preceding  the  conversion  date  and  the 
date  the  insurer's  board  of  directors  first 
votes  to  convert  to  stock  form,  the 
policy  must  be  in  full  force  for  its  full 
basic  benefits  with  no  unpaid  premiimis 
or  consideration  at  the  expiration  of  any 
applicable  grace  period.  Alternatively, 
the  policy  must  be  continued  under  a 
nonforfeiture  benefit.  In  any  event,  the 
insiirance  pohcy  must  continue  to  be 
eligible  for  participation  in  the  insurer's 
annual  distribution  of  divisible  surplus. 


Solely  for  purposes  of  calculating  the 
amoimt  of  Holdhig  Company  stock,  cash 
or  policy  credits  that  will  be  given  to  an 
Eligible  Policyholder  in  exchange  for  his 
or  her  membership  interest.  John 
Hancock  will  allocate  to  each  Eligible 
Policyholder  (but  not  necessarily  issue) 
shares  of  Holding  Company  stock  equal 
to  the  simi  of:  (a)  A  fixed  component  of 
consideration  consisting  of  17  shares  of 
Holding  Company  stock;  and  (b)  if 
applicable,  a  variable  component  of 
consideration  based  on  the 
contributions  to  surplus  made  by  the 
Eligible  Policyholder's  in-force  policies. 
The  allocation  methodology  must  be  fair 
and  reasonable,  a  finding  that  the 
Commissioner  is  required  to  make  after 
the  hearing.  The  allocation  formulas  are 
also  subject  to  review  by  the 
Superintendent. 

10.  Section  7.3  of  John  Hancock's  Plan 
of  Reorganization  provides  that  an 
Eligible  Policyholder  will  be  entitled  to 
receive  Holding  Company  stock  if  such 
Policyholder  affirmatively  elects,  on  a 
form  provided  to  such  Eligible 
Policyholder  that  has  been  properly 
completed  and  received  by  John 
Hancock  prior  to  the  date  of  the  special 
policyholder  meeting,  a  preference  to 
receive  stock.  Holding  Company  stock 
will  also  be  issued  to  an  Eligible 
Policyholder,  regardless  of  such 
Policyholder's  election,  to  the  extent 
funds  available  are  inadequate  to  pay 
cash  to  all  such  Eligible  Policyholders 
who  will  be  receiving  the  same  number 
of  shares.'^ 


'2  John  Hancock's  Plan  of  Reorganization  provides 
that,  as  an  optional  method,  each  non-trusteed, 
qualified  pension  or  profit  sharing  plan  that  is 
entitled  to  receive  Holding  Company  stock  may 
direct  John  Hancock  to  place  the  stock  received  as 
a  result  of  the  demutualization  in  a  master  trust  (the 
Master  Trust)  established  by  John  Hancock  for  this 
express  purpose.  It  is  represented  that  the  John 
Hancock  Plans  will  not  participate  in  the  Master 
Trust  because  they  will  have  their  own  trusts  in 
place. 

The  Master  Trust,  which  will  be  incorporated 
through  the  Adoption  Agreement  as  part  of  each 
participating  Plan,  will  have  an  indefinite  duration. 
The  trustee  (the  Trustee)  of  the  Master  Trust  will 
be  independent  of  John  Hancock.  The  Trustee  will 
hold  the  shares  of  Holding  Company  stock  for  the 
benefit  of  the  participating  Plan.  The  stock  will 
remain  in  the  Master  Trust  until  the  Plan  fiduciary 
instructs  the  Trustee  either  to  sell  the  stock  on  the 
open  market  or  to  distribute  the  stock  to  the  Plan. 
A  participating  Plan  may,  under  no  circumstances, 
direct  the  Trustee  to  sell  its  shares  of  Holding 
Company  stock  to  the  Holding  Company.  Each  Plan 
will  be  responsible  for  its  share  of  the  fees  and 
expenses  of  the  Master  Trust  as  well  as  for  the 
payment  of  brokerage  commissions  incurred  in 
connection  with  the  sale  of  Holding  Company  Stock 
after  the  termination  of  the  commission-free  sales 
program  described  in  Representation  13  provided 
such  program  has  been  available  to  the  Plan. 

It  is  anticipated  that  all  stock  dividends  that  are 
received  by  a  Plan  will  be  held  in  the  Master  Trust 
subject  to  withdrawal  by  the  Plan  at  any  time. 
However,  cash  dividends  will  be  paid  by  the 


In  addition.  Section  7.3  of  John 
Hancock's  Plan  of  Reorganization  states 
that  an  Eligible  Policyholder  will  be 
entitled  to  receive  cash  in  lieu  of 
allocable  Holding  Company  stock  where 
such  Eligible  PoUcyholder's  address  for 
mailing  purposes,  as  shown  on  John 
Hancock's  records:  (a)  Is  an  address 
where  mail  is  undeliverable  or  is 
deemed  to  be  undeliverable  in 
accordance  with  guidelines  approved  by 
the  Commissioner;  or  (b)  is  located 
outside  of  the  United  States.  Further,  an 
Eligible  Policyholder  will  be  entitled  to 
receive  cash  instead  of  allocable 
Holding  Company  stock  to  the  extent 
that  his  or  her  insurance  policy  is 
subject  to  a  lien  or  bankruptcy 
proceeding. 

Finally,  Section  7.3  of  John  Hancock's 
Plan  of  Reorganization  provides  that  an 
Eligible  Policyholder  will  receive  policy 
credits  instead  of  allocable  Holding 
Company  stock  with  respect  to  any 
policy  that  is:  (a)  An  individual 
retirement  annuity  contract  within  the 
meaning  of  section  408(b)  of  the  Code  or 
a  taxsheltered  annuity  contract  within 
the  meaning  of  section  403(b)  of  the 
Code;  (b)  an  individual  annuity  contract 
that  has  been  issued  pursuant  to  a  plan 

aualified  plan  under  section  401(a)  of 
le  Code  directly  to  the  plan 
participant;  or  (c)  an  individual  life 
insurance  policy  that  has  been  issued 
pursuant  to  a  plan  qualified  under 
section  401(a)  of  the  Code  directly  to  the 
plan  participant. 

The  cash  or  policy  credits  will  have 
a  value  equal  the  greater  of  the  price  per 
share  of  Common  Stock  in  the  ffO. 
which  will  occur  at  the  time  of  the 
demutualization  or  the  average  closing 
price  of  the  Common  Stock  as  reflected 
on  the  New  York  Stock  Exchange  for  the 
first  twenty  days  of  trading,  subject  to  a 
maximum  of  120  percent  of  the  initial 
stock  price. '3  This  will  ensure  that 


Trustee  to  the  applicable  Plan.  It  is  also  anticipated 
that  all  voting  ri^ts  will  be  passed  through  to  the 
participating  Plans. 

"John  Hancock  represents  that  under  paragraph 
5  of  Section  19E  of  Massachusetts  Insurance  Law, 
the  policyholder  eligible  to  participate  in  the 
distribution  of  Holding  Company  stock,  cash  or 
policy  credits  resulting  from  the  Plan  of 
Reorganization  is  "the  person  whose  name  appears 
*  *  *  on  the  insurer's  records  as  owner"  of  tiie 
policy.  John  Hancock  further  represents  that  an 
insurance  or  annuity  policy  that  provides  benefits 
under  an  employee  benefit  plan,  typically 
designates  the  employer  that  sponsors  the  plan,  or 
a  trustee  acting  on  behalf 'of  the  plan,  as  the  owner 
of  the  policy.  In  regard  to  insurance  or  annuity 
policies  that  designate  the  employer  or  trustee  as 
owner  of  the  policy,  John  Hancock  represents  that 
it  is  required  under  the  foregoing  provisions  of 
Massachusetts  Insurance  Law  and  the  Plan  of 
Reorganization  to  make  distributions  resulting  from 
such  Plan  to  the  employer  or  trustee  as  owner  of 
the  policy,  except  as  provided  below. 

Notwithstanding  the  foregoing,  John  Hancock's 
Plan  of  Reorganization  provides  a  special  rule 


Eligible  Policyholders  who  receive  cash 
or  policy  credits  will  have  an 
opportunity  to  benefit  from  any 
potential  appreciation  in  the  stock  price 
during  the  initial  trading  period. 

One  or  more  fiduciaries  of  a  Plan 
which  is  independent  of  John  Hancock 
will  receive  the  consideration  and 
neither  John  Hancock  nor  any  of  its 
affiliates  will  exercise  discretion  or 
provide  "investment  advice,"  as  that 
term  is  defined  in  29  CFR  2510.3-21{c) 
with  respect  to  any  such  acquisition. 
Further,  no  Eligible  Policyholder  will 
pay  brokerage  commissions  or  fees  in 
connection  with  the  receipt  of  Holding 
Company  stock. 

11.  As  noted  above,  in  the  case  of  the 
John  Hancock  Plans,  U.S.  Trust  will 
represent  their  interests.  U.S.  Trust  will 
determine  whether  the  Plan  of 
Reorganization  is  in  the  best  interest  of 
such  Plan  and  their  participants  and 
beneficiaries:  vote  at  the  special  meeting 
of  Eligible  Policyholders  on  the 
proposal  to  approve  or  not  to  approve 
the  Plan  of  Reorganization.  If  the  vote  is 
to  approve  the  Plan  of  Reorganization, 
U.S.  Trust  will  decide  wheAer  the 
affected  John  Hancock  Plan  shotJd 
receive  Holding  Company  stock  or  cash 
{should  the  latter  option  be  available) 
and  receives  such  consideration  on 
behalf  of  the  affected  John  Hancock 
Plan;  monitor,  on  behalf  of  the  affected 
John  Hancock  Plan,  the  acquisition  and 
holding  of  the  shares  of  any  Holding 
Company  stock  received;  make 
determinations  on  behalf  of  the  John 
Hancock  Plan  with  respect  to  voting  and 
the  continued  holding  of  the  shares  of 
Holding  Company  stock  received  by 
such  Plan;  dispose  of  any  Holding 
Company  stock  held  by  the  John 
Hancock  Plan  which  exceeds  the 
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applicable  to  an  insurance  policy  issued  to  a  trust 
established  by  John  Hancock.  This  rule  applies 
whether  or  not  the  trust,  or  any  arrangement 
established  by  any  employer  participating  in  the 
trust,  constitutes  an  emplgyee  benefit  plan  subject 
to  the  Act.  Under  this  special  rule,  the  holder  of 
each  individual  "certificate"  issued  in  connection 
with  the  insurance  policy  is  treated  as  the 
policyholder  and  owner  for  all  purposes  under  the 
Plan  of  Reorganization,  including  voting  rights  and 
the  distribution  of  consideration.  The  trustee  of  any 
such  trust  established  by  John  Hancock  will  not  be 
considered  a  policyholder  or  owner  and  will  not  be 
eligible  to  vote  or  receive  consideration. 

In  general,  it  is  the  Department's  view  that,  if  an 
insurance  policy  (including  an  annuity  contract)  is 
purchased  with  assets  of  an  employee  benefit  plan, 
including  participant  contributions,  and  if  there 
exist  any  participants  covered  under  the  plan  (as 
defined  at  29  CFR  2510.1-3)  at  the  time  when  John 
Hancock  incurs  the  obligation  to  distribute  Holding 
Company  stock,  cash  or  policy  credits,  then  such 
consideration  would  constitute  an  asset  of  such 
plan.  Under  these  circumstances,  the  appropriate 
plan  fiduciaries  must  take  ail  necessary  steps  to 
safeguard  the  assets  of  the  plan  in  order  to  avoid 
engaging  in  a  violation  of  the  fidi^pary 
responsibility  provisions  of  the  Act. 


limitation  of  section  407(a)(2)  of  the  Act 
as  reasonably  as  practicable  but  in  no 
event  later  than  six  months  following 
the  effective  date  of  the 
demutualization;  and  take  all  actions 
that  are  necessary  and  appropriate  to 
safeguard  the  interests  of  the  John 
Hancock  Plans.  Further,  U.S  Trust  will 
provide  the  Department  with  a  complete 
and  detailed  final  report  as  it  relates  to 
the  John  Hancock  Plans  prior  to  the 
effective  date  of  the  demutualization. 
Finally,  U.S.  Trust  states  that  it  has 
conducted  a  preliminary  review  of  John 
Hancock's  Plan  of  Reorganization  and  it 
sees  nothing  in  the  Plan  that  would 
preclude  the  Department  of  Labor  from 
proposing  the  requested  exemption. 

12.  The  Plan  oi  Reorganization  also 
provides  for  the  establishment  of  a 
coimnission-free  sales  program  whereby 
Eligible  Policyholders  who  receive 
between  99  or  fewer  shares  of  Holding 
Company  stock  will  be  given  the 
opportimity  to  sell,  at  prevailing  market 
prices,  all  of  their  Holding  Company 
stock  received  without  the  payment  of 
anf  brokerage  commissions.  The 
commission-free  sales  program  will 
concurrently  offer  Eligible  Policyholders 
the  opportunity  to  purchase  an 
additional  number  of  shares  necessary 
to  bring  their  respective  total  number  of 
shares  up  to  100.  Again,  Eligible 
Policyholders  will  not  be  required  to 
pay  any  brokerage  commissions  or 
similar  fees  to  John  Hancock.  Moreover, 
John  Hancock  and  its  affiliates  will  not 
provide  "investment  advice"  as 
described  in  29  CFR  2510.3-21{c)  with 
regard  to  the  operation  of  the  program. 
The  commission-free  sales  program  will 
commence  on  the  first  business  day 
after  the  six  month  anniversary  of  the 
effective  date  of  the  reorganization  and 
will  continue  for  90  days  thereafter. 
Such  program  may  be  extended  with  the 
approval  of  the  Commissioner  if  the 
Board  of  Directors  of  the  Holding 
Company  determines  such  extension 
would  be  appropriate  and  in  the  best 
interest  of  the  Holding  Company  and  its 
stockholders. 

13.  In  summary,  it  is  represented  that 
the  proposed  transactions  will  satisfy 
the  statutory  criteria  for  an  exemption 
xmder  section  408(a)  of  the  Act  because: 

(a)  The  Plan  of  Reorganization  wiU  be 
implemented  in  accordance  with 
stringent  procedm^  and  substantive 
safeguards  that  are  being  imposed  under 
Massachusetts  law  and  will  be  subject  to 
the  review  and  supervision  of  the 
Commissioner. 

(b)  The  Commissioner  will  review  the 
terms  of  the  options  that  are  provided  to 
Eligible  Policyholders  of  John  Hancock 
as  part  of  such  Commissioner's  review 
of  the  Plan  of  Reorganization  following 


a  determination  that  such  Plan  of 
Reorganization  is  not  prejudicial  to  all 
Eligible  Policyholders. 

(c)  The  Plan  of  Reorganization  will  be 
filed  with  the  New  York  Superintendent 
who  will  determine  whether  the  Plan  of 
Reorganization  is  fair  and  equitable  to 
Eligible  Policyholders  from  New  York. 

(d)  The  Plan  of  Reorganization  will 
receive  the  conciirrence  of  both  the 
Commissioner  and  the  Superintendent 
before  it  is  implemented. 

(e)  One  or  more  independent  Plan 
fiduciaries  will  have  an  opportimity  to 
determine  whether  to  vote  to  approve 
the  terms  of  the  Plan  of  Reorganization 
and  will  be  solely  responsible  for  all 
such  decisions  after  receiving  full  and 
complete  disclosiure. 

(f)  The  proposed  exemption  wiD 
allow  Eligible  Policyholders  that  ar« 
Plans  to  acquire  Holding  Company 
stock,  cash  or  policy  credits  in  exchange 
for  their  membership  interests  in  John 
Hancock  and  neither  John  Hancock  nor 
its  affiliates  will  exercise  any  discretion 
or  provide  "investment  advice,"  as  that 
term  is  defined  in  29  CFR  2510.3-21(c) 
with  respect  to  such  acquisition. 

(g)  No  Eligible  Policyholder  will  pay 
any  brokerage  commissions  or  fees  in 
connection  with  such  Eligible 
Policyholder's  receipt  of  Holding 
Company  stock  or  with  respect  to  the 
implementation  of  the  commission-free 
sales  and  purchase  programs. 

(h)  The  Plan  of  Reorganization  will 
not  change  premiums  or  reduce  policy 
benefits,  values,  guarantees  or  oUier 
policy  obligations  of  John  Hancock  to  its 
pohcyholders  and  contractholders. 

Notice  to  Interested  Persons 

John  Hancock  will  provide  notice  of 
the  proposed  exemption  to  Eligible 
Policyholders  that  are  Plans  within  14 
days  of  the  publication  of  the  notice  of 
pendency  in  the  Federal  Register.  Such 
notice  will  be  provided  to  interested 
persons  by  first  cdass  mail  and  will 
include  a  copy  of  the  notice  of  proposed 
exemption  as  published  in  the  Federal 
Register  as  well  as  a  supplemental 
statement,  as  required  pursuant  to  29 
CFR  2570.43(b)(2),  which  shall  inform 
interested  persons  of  their  right  to 
comment  on  the  proposed  exemption. 
Comments  with  respect  to  the  notice  of 
proposed  exemption  are  due  within  44 
days  of  the  publication  of  this  pendency 
notice  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  21&-8881.  (This  is  not 
a  toll-free  number.) 
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Bankers  Trust  Company  (BT),  Located 
in  New  York,  NY 

[Application  No.  D-107561 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
PR  32836,  32847,  August  10.  1990). 

Section  I. — Covered  Transactions 
If  the  exemption  is  granted,  the 
restrictions  of  sections  406(a)(1)(A) 
through  (D)  and  406(b)(1)  and  (2)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to:  (1)  The  lending  of  securities  to 
affiliates  of  BT,  a  wholly  owned 
subsidiary  of  Deutsche  Bank  AG  (DB), 
which  are:  (i)  Either  banks,  supervised 
by  the  United  States  or  by  a  State  within 
the  United  States,  or  broker-dealers 
registered  imder  the  Securities 
Exchange  Act  of  1934  (the  1934  Act);  or 
(ii)  certain  foreign  affiliates  (the  Foreign 
Affiliates)  of  BT  and  DB  which  are 
broker-d€»lers  or  banks  in  jiuisdictions 
specified  in  this  proposed  exemption 
(collectively,  the  Affiliated  Borrowers), 
by  employee  benefit  plans  (the  Client 
Plans),  including  commingled 
investment  funds  holding  Client  Plan 
assets,  for  which  BT,  DB.  or  either  of 
their  cxirrent  or  future  affiliates  or 
successors  acts  as  seciirities  lending 
agent  (or  sub-agent)  (the  DB  Lending 
Agent);  and  (2)  the  receipt  of 
compensation  by  the  DB  Lending  Agent 
in  connection  with  these  transactions, 
provided  the  general  conditions  set 
forth  below  in  Section  II  are  met. 

Section  U. — General  Conditions 

(a)  For  each  Client  Plan,  neither  the 
DB  Lending  Agent  nor  an  Affiliated 
Borrower,  nor  an  affiliate  of  either,  has 
or  exercises  discretionary  authority  or 
control  with  respect  to  the  investment  of 
Client  Plan  assets  involved  in  the 

transaction,  or  renders  investment 

advice  (within  the  meaning  of  29  CFR 
2510.3-21(c))  with  respect  to  those 

assets. 

(b)  Any  arrangement  for  a  DB  Lending 
Agent  to  lend  Client  Plan  securities  to 
an  Affiliated  Borrower  in  either  an 
agency  or  sub-agency  capacity  is 
approved  in  advance  by  a  Client  Plan 
fiduciary  who  is  independent  of  the  DB 
Lending  Agent.'*  In  this  regard,  the 


independent  Client  Plan  fiduciary  also 
approves  the  general  terms  of  the 
securities  loan  agreement  (the  Loan 
Agreement)  between  the  Client  Plan  and 
the  Affiliated  Borrowers,  although  the 
specific  terms  of  the  Loan  Agreement 
are  negotiated  and  entered  into  by  the 
DB  Lending  Agent  and  the  DB  Lending 
Agent  acts  as  a  liaison  between  the 
lender  and  the  borrower  to  facilitate  the 
lending  transaction. 

(c)  Tne  terms  of  each  loan  of 
securities  by  a  Client  Plan  to  the 
Affiliated  Borrowers  is  at  least  as 
favorable  to  such  Client  Plans  as  those 
of  a  comparable  arm's  length  transaction 
between  unrelated  parties. 

(d)  A  Client  Plan  may  terminate  the 
agency  or  sub-agency  arrangement  at 
any  time  without  penalty  to  such  Client 
Plan  on  five  business  days  notice, 
whereupon  the  Affiliated  Borrowers 
will  deliver  securities  identical  to  the 
borrowed  secvu-ities  (or  the  equivalent  in 
the  event  of  reorganization, 
recapitalization  or  merger  of  the  issuer 
of  the  borrowed  securities)  to  the  Client 
Plan  within:  (1)  The  customary  delivery 
period  for  such  securities;  (2)  five 
business  days;  or  (3)  the  time  negotiated 
for  such  delivery  of  by  the  Client  Plan 
and  the  Affiliated  Borrowers,  whichever 

is  l6SS 

(e)  The  Client  Plan  receives  from  the 
Affiliated  Borrower  (either  by  physical 
delivery  or  by  book  entry  in  a  securities 
depository  located  in  the  United  States, 
wire  transfer  or  similar  means)  by  the 
close  of  business  on  or  before  the  day 
the  loaned  seciuities  are  delivered  to  the 
Affiliated  Borrower,  collateral 
consisting  of  cash,  securities  issued  or 
guaranteed  by  the  United  States 
Government  or  its  agencies  or 
instrumentalities,  or  irrevocable  United 
States  bank  letters  of  credit  issued  by  a 
person  other  than  the  DB  Lending  Agent 
or  an  affiliate  thereof,  or  any 
combination  thereof,  or  other  collateral 
permitted  under  PTE  81-6,  as  it  may  be 
amended  or  superseded. 

(f)  As  of  the  close  of  business  on  the 
preceding  business  day,  the  fair  market 
value  of  the  collateral  initially  equals  at 
least  102  percent  of  the  market  value  of 
the  loaned  securities  and,  if  the  market 
value  of  the  collateral  falls  below  100 
percent,  the  applicable  Affiliated 
Borrower  delivers  additional  collateral 
on  the  following  day  such  that  the 
market  value  of  the  collateral  again  at 
least  equal  to  102  percent. 

(g)  Prior  to  entering  into  the  lending 
program,  the  Affiliated  Borrower 


'*The  Department,  herein,  is  not  providing 
exemptive  relief  for  securities  lending  transactions 
engaged  in  by  primary  lending  agents,  other  than 


the  DB  Lending  Agent,  beyond  that  provided 
pursuant  to  Prohibited  Transaction  Exemption 
(PTE)  81-6  (46  FR  7527,  January  23. 1981,  as 
amended  at  52  FR  18754,  May  19. 1987)  and  PTE 
82-63  (47  FR  14804.  April  6,  1982). 


furnishes  the  DB  Lending  Agent  its  most 
recently  available  audited  and 
unaudited  statements,  which  are,  in 
turn,  provided  to  a  Client  Plan,  as  well 
as  a  representation  by  such  Affiliated 
Borrower,  that  as  of  each  time  it  borrows 
securities,  there  has  been  no  material 
adverse  change  in  its  financial  condition 
since  the  date  of  the  most  recently- 
furnished  statement  that  has  been 
disclosed  to  such  Client  Plan;  provided, 
however,  that  in  the  event  of  a  material 
adverse  change,  the  DB  Lending  Agent 
does  not  make  any  further  loans  to  such 
Affiliated  Borrower  imless  an 
independent  fiduciary  of  the  Client  Plan 
is  provided  notice  of  any  material 
adverse  change  and  approves  the  loan  in 
view  of  the  changed  financial  condition, 
(h)  In  return  for  lending  securities,  the 
Client  Plan  either  — 

(1)  Receives  a  reasonable  fee,  which  is 
related  to  the  value  of  the  borrowed 
securities  and  the  duration  of  the  loan; 

or 

(2)  Has  the  opportunity  to  derive 
compensation  through  the  investment  of 
cash  collateral.  (Under  such 
circiunstances,  the  CUent  Plan  may  pay 
a  loan  rebate  or  similar  fee  to  an 
Affiliated  Borrower,  if  such  fee  is  not 
greater  than  the  fee  the  Client  Plan 
would  pay  in  a  comparable  arm's  length 
transaction  with  an  unrelated  party.) 

(i)  All  procedures  regarding  the 
securities  lending  activities  conform  to 
the  applicable  provisions  of  PTE  81-6 
and  PTE  82-63  as  such  class 
exemptions  may  be  amended  or 
superseded  as  well  as  to  applicable 
securities  laws  of  the  United  States  or 
the  jurisdiction  in  which  the  Foreign 
Affiliate  is  domiciled,  as  appropriate. 

(j)  The  DB  Lending  Agent  or  an 
affiliate  which  is  domiciled  in  the 
United  States  will  indemnify  and  hold 
harmless  each  lending  Client  Plan  in  the 
United  States  against  any  shortfall  in  the 
collateral,  as  set  forth  in  the  applicable 
lending  agreement  (the  Loan 
Agreement),  plus  interest  and  any 
transaction  costs  incvuxed  (including 
attorney's  fees  of  the  Client  Plan  arising 
out  of  the  default  on  the  loans  or  the 
failure  to  indemnify  properly  under  this 
provision)  which  the  Client  Plan  may 
incur  or  suffer  directly  arising  out  of  the 
lending  of  securities  of  such  Client  Plan 
to  such  Affiliated  Borrower,  to  the 
extent  permitted  by  law.'*  In  the  event 
that  an  Affiliated  Borrower  defaidts  on 
a  loan,  the  DB  Lending  Agent  will 
liquidate  the  loan  collateral  to  purchase 
identical  securities  for  the  Client  Plan. 
If  the  collateral  is  insufficient  to 


"Where  the  law  prohibits  such  indemnification 
by  the  DB  Lending^gent,  the  Affiliated  Borrower 
*»ill  provide  the  identical  indemnification. 


accomplish  such  purchase,  the  DB 
Lending  Agent  or  the  applicable  affiliate 
will  indemnify  the  Client  Plan  for  any 
shortfall  in  the  collateral,  as  set  forth  in 
the  Loan  Agreement,  plus  interest  on 
such  amount  and  any  transaction  costs 
incurred  (including  attorney's  fees  of 
the  Client  Plan  arising  out  of  the  default 
on  the  loans  or  the  failure  to  indemnify 
properly  under  this  provision). 
Alternatively,  if  such  identical 
seciirities  are  not  available  on  the 
market,  the  DB  Lending  Agent.or  the 
applicable  affiliate  will  pay  the  Client 
Plan  cash  equal  to:  (1)  The  market  value 
of  the  borrowed  securities  as  of  the  date 
they  should  have  been  returned  to  the 
Client  Plan,  plus  (2)  all  the  accrued 
financial  benefits  derived  from  the 
beneficial  ownership  of  such  loaned 
seciuities  as  of  such  date,  plus  (3) 
interest  from  such  date  to  the  date  of 
payment. 

(k)  The  Client  Plan  receives  the 
equivalent  of  all  distributions  made  to 
holders  of  the  borrowed  seciu'ities 
during  the  term  of  the  loan,  including, 
but  not  limited  to,  cash  dividends, 
interest  pajrments,  shares  of  stock  as  a 
result  of  stock  splits  and  rights  to 
purchase  additional  seciuities,  or  other 
distributions. 

(1)  The  DB  Lending  Agent  provides  to 
Client  Plans,  prior  to  any  Client  Plan's 
approval  of  the  lending  of  its  securities 
to  an  Affiliated  Borrower,  copies  of  the 
notice  of  proposed  exemption  (the 
Notice)  and  the  final  exemption. 

(m)  Each  Client  Plan  receives  monthly 
reports  with  respect  to  its  seciuities 
lending  transactions,  including,  but  not 
limited  to,  the  information  described  in 
Representation  31  of  the  Notice,  so  that 
an  independent  fiduciary  of  the  Client 
Plan  may  monitor  such  transactions 
with  Affiliated  Borrowers. 

(n)  Only  Client  Plans  with  total  assets 
having  an  aggregate  market  value  of  at 
least  $50  million  are  permitted  to  lend 
seciuities  to  Affiliated  Borrowers; 
provided,  however,  that — 

(1)  In  the  case  of  two  or  more  Client 
Plans  which  are  maintained  by  the  same 
employer,  controlled  group  of 
corporations  or  employee  organization 
(the  Related  Client  Plans),  whose  assets 
are  commingled  for  investment 
purposes  in  a  single  master  trust  or  any 
other  entity  the  assets  of  which  are  « 
"plan  assets"  under  29  CFR  2510.3-101 
(tile  Plan  Asset  Regulation),  which 
entity  is  engaged  in  securities  lending 
arrangements  with  a  DB  Lending  Agent, 
the  foregoing  $50  million  requirement 
shall  be  deemed  satisfied  if  such  trust  or 
other  entity  has  aggregate  assets  which 
are  in  excess  of  $50  million;  provided 
that  if  the  fiduciary  responsible  for 
making  the  investment  decision  on 
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behalf  of  such  master  trust  or  other 
entity  is  not  the  employer  or  an  affiliate 
of  the  employer,  such  fiduciary  has  total 
assets  under  its  management  and 
control,  exclusive  of  the  $50  million 
threshold  amount  attributable  to  plan 
investment  in  the  commingled  entity, 
which  are  in  excess  of  $100  million. 

(2)  In  the  case  of  two  or  more  Client 
Plans  which  are  not  maintained  by  the 
same  employer,  controlled  group  of 
corporations  or  employee  organization 
(the  Unrelated  Client  Plans),  whose 
iissets  are  commingled  for  investment 
purposes  in  a  group  trust  or  any  other 
form  of  entity  the  assets  of  which  are 
"plan  assets"  under  the  Plan  Asset 
Regulation,  which  entity  is  engaged  in 
securities  lending  arrangements  with  a 
DB  Lending  Agent,  the  foregoing  $50 
million  requirement  is  satisfied  if  such 
trust  or  other  entity  has  aggregate  assets 
which  are  in  excess  of  $50  million 
(excluding  the  assets  of  any  Client  Plan 
with  respect  to  which  the  fiduciary 
responsible  for  making  the  investment 
decision  on  behalf  of  such  group  trust 
or  other  entity  or  any  member  of  the 
controlled  group  of  corporations 
including  such  fiduciary  is  the 
employer  maintaining  such  Plan  or  an 
employee  organization  whose  members 
are  covered  by  such  Plan).  However,  the 
fiduciary  responsible  for  making  the 
investment  decision  on  behalf  of  such 
group  trust  or  other  entity — 

(i)  Has  full  investment  responsibility 
with  respect  to  plan  assets  invested 
therein;  and 

(ii)  Has  total  assets  under  its 
management  and  control,  exclusive  of 
the  $50  million  threshold  amount 
attributable  to  plan  investment  in  the 
commingled  entity,  which  are  in  excess 
of  $100  million. 
In  addition,  none  of  the  entities 
described  above  are  formed  for  the  sole 
purpose  of  making  loans  of  securities. 

(0)  With  respect  to  each  successive 
two-week  period,  on  average,  at  least  50 
percent  or  more  of  the  outstanding 
dollar  value  of  securities  loans 
negotiated  on  behalf  of  Client  Plans  will 
be  to  unrelated  borrowers. 

(p)  In  addition  to  the  above,  all  loans 
involving  a  Foreign  Affiliate  have  the 
following  supplemental  requirements: 

(1)  As  applicable,  such  Foreign 
Affiliate  is  registered  as  a  broker-dealer 
or  bank  with — 

(i)  The  Securities  and  Futures 
Authority  (the  SFA)  or  the  Financial 
Services  Authority  (the  FSA)  in  the 
United  Kingdom; 

(ii)  The  Deutsche  Bundesbank  and/or 
the  Federal  Banking  Supervisory 
Authority,  i.e.,  der  Bundesaufisichsamt 
fuer  das  IQeditwesen  (the  BAK)  or  the 


Bundesaufsichtsamt  fur  den 
Wertpapierhandel  (the  BAWe)  in 
Germany; 

(iii)  The  Ministry  of  Finance  (the 
MOF)  and/or  the  Tokyo  Stock  Exchange 
in  Japan; 

(iv)  The  Ontario  Securities 
Commission  (the  OSC)  and/or  the 
Investment  Dealers  Association  (the 
IDA),  or  the  Office  of  the 
Superintendent  of  Financial  Institutions 
(the  OSFI)  in  Canada; 

(v)  The  Swiss  Federal  Banking 
Commission  in  Switzerland;  and 

(vi)  The  Australian  Prudential 
Regulation  Authority  (APRA)  or  the 
Australian  Securities  and  Investments 
Commission  (ASIC),  and/or  the 
Australian  Stock  Exchange  Limited 
(ASEL)  in  Australia. 

(2)  Such  broker-dealer  or  bank  is  in 
compliance  with  all  applicable 
provisions  of  Rule  15a-6  (17  CFR 
240.15a-6)  under  the  1934  Act  which 
provides  for  foreign  broker-dealers  a 
limited  exemption  bom  United  States 
registration  requirements; 

(3)  All  collateral  is  maintained  in 
United  States  dollars  or  dollar- 
denominated  securities  or  letters  of 
credit  (unless  an  applicable  exemption 
provides  otherwise); 

(4)  All  collateral  is  held  in  the  United 
States  (unless  an  applicable  exemption 
provides  otherwise)  and  the  situs  of  the 
securities  Loan  Agreements  are 
maintained  in  the  United  States  under 
an  arrangement  that  complies  with  the 
indicia  of  ownership  requirements 
under  section  404(b)  of  the  Act  and  the 
regulations  promulgated  under  29  CFR 
2550.404(b)-l;  and 

(5)  Each  Foreign  Affiliate  provides  the 
DB  Lending  Agent  a  written  consent  to 
service  of  process  in  the  United  States 
and  to  the  jurisdiction  of  the  courts  of 
the  United  States  for  any  civil  action  or 
proceeding  brought  in  respect  of  the 
securities  lending  transaction,  which 
consent  provides  that  process  may  be 
served  on  such  borrower  by  service  on 
the  DB  Lending  Agent. 

(q)  The  DB  Lending  Agent  and  its 
affiliates  maintain,  or  cause  to  be 
maintained  within  the  United  States  for 
a  period  of  six  years  from  the  date  of 
such  transaction,  in  a  maimer  that  is 
convenient  and  accessible  for  audit  and 
examination,  such  records  as  are 
necessary  to  enable  the  persons 
described  in  paragraph  (r)(l)  to 
determine  whether  the  conditions  of  the 
exemption  have  been  met,  except  that — 

(1)  A  prohibited  transaction  will  not 
be  considered  to  have  occurred  if,  due 
to  circumstances  beyond  the  control  of 
the  DB  Lending  Agent  and/or  its 
affiliates,  the  records  are  lost  or 
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destroyed  prior  to  the  end  of  the  six  year 
period; and 

(2)  No  party  in  interest  other  than  the 
DB  Lending  Agent  and/or  its  affiliates 
shall  be  subject  to  the  civil  penalty  that 
may  be  assessed  under  section  502(i)  of 
the  Act,  or  to  the  taxes  imposed  by 
section  4975(a)  and  (b)  of  the  Code,  if 
the  records  are  not  maintained,  or  are 
not  available  for  examination  as 
reguired  below  by  paragraph  (r){l). 

(r)(l)  Except  as  provided  in 
subparagraph  (r)(2]  of  this  paragraph 
and  notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (q)  are  unconditionally 
available  at  their  customary  location 
during  normal  business  hours  by: 

(i)  Any  duly  authorized  employee  or 
representative  of  the  Department,  the 
Internal  Revenue  Service  or  the 
Securities  and  Exchange  Commission 
(the  SEC); 

(ii)  Any  fiduciary  of  a  participating 
Client  Plan  or  any  duly  authorized 
representative  of  such  fiduciary; 

(iii)  Any  contributing  employer  to  any 
participating  Client  Plan  or  any  duly 
authorized  employee  representative  of 
such  employer;  and  (iv)  Any  participant 
of  beneficiary  of  any  participating  Client 
Plan,  or  any  duly  authorized 
representative  of  such  participant  or 
beneficiary. 

(r)(2)  None  of  the  persons  described 
above  in  paragraphs  (r)(l)(ii)-(r)(l)(iv)  of 
this  paragraph  (r)(l)  are  authorized  to 
examine  the  trade  secrets  of  the  DB 
Lending  Agent  or  commercial  or 
financial  information  which  is 
privileged  or  confidential. 

in — Definitions 

For  purposes  of  this  proposed 
exemption, 

(a)  The  term  "affiliate"  means  any 
entity  now  or  in  the  future,  directly  or 
indirectly  controlling,  controlled  by  or 
under  common  control  with  BT,  DB  or 
their  successors. 

(b)  The  term  "Affiliated  Borrower" 
means  an  aJBiliate  of  BT  or  DB  that  is  a 
bank,  as  defined  in  section  202(a)(2)  of 
the  Investment  Advisers  Act  of  1940 
(the  Advisers  Act),  that  is  supervised  by 
the  United  States  or  a  State,  or  a  broker- 
dealer  registered  imder  the  1934  Act,  or 
any  Foreign  Affiliate. 

(c)  The  term  "Foreign  Affiliate" 
means  an  affiliate  of  BT  or  DB  that  is  a 
broker-dealer  or  bank  that  is  supervised 
by:  (1)  The  SFA  or  the  FSA  in  the 
United  Kingdom;  (2)  the  Deutsche 
Bundesbank  and/ or  the  BAK,  or  the 
BAWe  in  Germany;  (3)  the  MOF  and/or 
the  Tokyo  Stock  Exchange  in  Japan;  (4) 
the  OSC,  the  IDA.  and/or  OSFI  in 
Canada;  (5)  the  Swiss  Federal  Banking 


Commission  in  Switzerland;  and  (6) 
APRA,  ASIC,  and/or  ASEL  in  Australia. 
EFFECTIVE  DATE:  If  granted,  this  proposed 
exemption  will  be  effective  as  of  April 
9, 1999. 

Summary  of  Facts  and  Representatioiis 

1.  BT  (also  referred  to  herein  as  "the 
Applicant")  is  a  New  York  banking 
corporation  and  a  leading  conmiercial 
hank,  whose  parent.  Bankers  Trust 
Corporation,  is  wholly  owned  by  DB,  a 
banking  corporation  organized  under 
the  laws  of  Uie  Federal  Republic  of 
Germany  and  the  largest  banking 
institution  in  the  world,  based  on  assets. 

2.  The  Applicant  provides  a  wide 
variety  of  banking,  fiduciary, 
recordkeeping,  custodial,  brokerage  and 
investment  services  to  corporations, 
institutions,  governments,  employee 
benefit  plans,  governmental  retirement 
plans  and  private  investors.  Its  affiliates 
actively  engage  in  the  borrowing  of 
securities.  All  borrowings  by  U.S. 
broker-dealer  affiliates  from  pension 
plans  conform  to  the  Federal  Reserve 
Board's  Regulation  T.  Since  its  merger 
with  DB,  the  Applicant  has  Foreign 
Affiliates  worldwide  that  are  engaged  in 
the  business  of  trading  securities. 
Among  the  Applicant's  current  affiliated 
banks  and  broker-dealers  are  Foreign 
Affiliates  based  in — 

(a)  The  United  Kingdom  (Affiliated 
Bonower/U.K.},  which  includes,  but  is 
not  be  limited  to.  Bankers  Trust 
International  PLC  and  the  London 
Branch  of  Deutsche  Bank; 

(b)  Japan  (Affiliated  Borrower/ Japan), 
which  includes,  but  is  not  be  limited  to, 
Japan  Bankers  Trust  Ltd.  and  the  Tokyo 
Branch  of  Deutsche  Bank; 

(c)  Germany  (Affiliated  Borrower/ 
Germany),  which  includes,  but  is  not 
limited  to .  Deutsche  Bank; 

(d)  Australia  (Affiliated  Borrower/ 
Australia),  which  includes,  but  is  not 
limited  to,  BT  Australia  Limited  and  the 
Sydney  Branch  of  Deutsche  Bank; 

(e)  Canada  (Affiliated  Borrower/ 
Canada),  which  includes,  but  is  not 
limited  to,  Deutsche  Bank  Canada  and 
Deutsche  Bank  Securities  Limited;  and 

(f)  Switzerland  (Affiliated  Borrower/ 
Switzerland),  which  includes,  but  is  not 
limited  to,  Deutsche  Bank  (Suisse)  S.A. 

3.  The  Applicant  and  its  affiliates 
actively  engage  in  the  borrowing  and 
lending  of  securities,  with  daily 
outstanding  loan  volume  averaging 
billions  of  dollars.  The  Affiliated 
Borrowers  utilize  borrowed  securities  to 
satisfy  their  trading  requirements  or  to 
re-lend  to  other  broker-dealers  and 
others  who  need  a  particular  security  for 
various  periods  of  time. 

4.  The  Applicant's  U.S.  affiliates  are 
either  U.S.  registered  broker-dealers  or 


banks  supervised  by  the  U.S.  or  a  State. 
Affiliated  Borrower/U.K.  is  either 
authorized  to  conduct  an  investment 
biisiness  in  and  from  the  United 
Kingdom  as  a  broker-dealer  regulated  by 
the  SFA  or  as  a  deposit-taking 
institution  or  merchant  bank  regulated 
by  the  FSA.  Affiliated  Borrower/Japan  is 
authorized  to  conduct  an  investment 
business  in  Japan  as  a  broker-dealer  or 
bank  regulated  by  the  MOF  and/or  the 
Tokyo  Stock  Exchange.  Affiliated 
Borrower/Switzerland  is  authorized  to 
conduct  an  investment  business  as  a 
broker-dealer  or  bank  in  Switzerland  by 
the  Swiss  Federal  Banking  Commission. 
Affiliated  Borrower/Germany  is 
authorized  to  conduct  business  in 
Germany  as  a  bank  or  broker-dealer  by 
the  Deutsche  Bundesbank  and/or  the 
BAK,  or  the  BAWe.  '^  Affiliated 
Borrower/ Australia  is  either  authorized 
to  conduct  an  investment  business  in 
Australia  as  a  bank  or  broker-dealer  by 
the  APRA,  the  ASIC  and/or  the 
Australian  Stock  Exchange  Limited. 
Affiliated  Borrower/Canada  is 
authorized  to  conduct  an  investment 
business  in  Canada  as  a  bank  or  broker- 
dealer  by  the  OSC  and/or  the  IDA  or  the 

OSFI. 

5.  Although  not  registered  with  the 
United  States  SEC  as  broker-dealers,  the 
Foreign  Affiliates  that  are  broker-dealers 
are  subject  to  the  rules,  regulations  and 
membership  requirements  of  their 
respective  governmental  regulators  and/ 
or  ihe  self-regulatory  organizations 
listed  above,  relating  to  minimum 
capitalization,  reporting  requirements, 
periodic  examinations,  client  money 
and  safe  custody  rules  and  books  and 
records  requirements  with  respect  to 
client  accounts.  These  rules  and 
regulations  share  a  common  objective: 
the  protection  of  the  investor  by  the 
regulation  of  the  securities  industry. 
While  these  rules  and  regulations  vary 
from  coimtry  to  coimtry,  they  require 
each  firm  which  employs  registered 
representatives  or  registered  traders  to 
have  a  tangible  net  worth  and  be  able  to 
meet  their  obligations  as  they  may  fall 


i«The  BAWe  is  a  German  federal  agency  that 
enforces  German  securities  laws.  Each  German  state 
has  a  state  government  agency  which  regulates 
broker-dealers  operating  in  that  state.  All  broker- 
dealers  report  directly  to  the  appropriate  state 
agency  by  filing,  within  four  months  after  the  end 
of  the  fiscal  year,  audited  financial  statements 
supplemented  by  quarterly  earnings  reports.  In 
addition,  each  German  stock  exchange  admits 
broker-dealers  to  membership  and  may  revoke  such 
membership.  The  stock  exchanges  limit  broker- 
dealer  member  transactions  based  on  core  capital  or 
the  equivalent  thereof,  and  additional  security 
provided,  based  on  their  exposure  to  risk  firom      . 
transactions  on  the  exchange.  Any  change  in  core 
capital  having  the  effect  of  reducing  the  transaction 
limit  must  be  reported  to  the  stock  exchange 
immediately. 
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due.  In  addition,  these  rules  and 
regulations  set  forth  comprehensive 
financial  resource  and  reporting/ 
disclosure  rules  regarding  capital 
adequacy.  Further,  to  demonstrate 
capital  adequacy,  the  rules  may  impose 
reporting/disclosure  requirements  on 
broker-dealers  with  respect  to  risk 
management,  internal  controls,  and 
transaction  reporting  and  recordkeeping 
requirements  to  the  effect  that  required 
records  must  be  produced  at  the  request 
of  the  respective  regulators  at  any  time. 
Finally,  these  rules  and  regulations 
impose  potential  fines  and  penalties  on 
broker-dealers  which  establish  a 
comprehensive  disciplinary  system. 

6.  Similarly,  the  banks  comprising  the 
Foreign  Affiliates  are  subject  to  rules 
and  regulations  of  their  respective 
governmental  regulators.  For  example. 
Affiliated  Borrower/U.K.  banks  are 
subject  to  regulation  in  the  United 
Kingdom  by  the  FSA,  the  successor  to 
the  Bank  of  England.  The  FSA  issues 
licenses  to  banks  in  the  United 
Kingdom,  issues  directives  to  address 
violations  by  or  irregularities  involving 
banks,  requires  information  from  a  bank 
or  its  auditors  regarding  supervisory 
matters  and  revokes  bank  licenses.  In 
addition,  the  FSA  has  established 
procedures  for  monitoring  the  activities 
of  the  DB  Lending  Agent  and  its 
affiliates  in  the  United  Kingdom 
through  various  regulatory  standards. 
Among  those  standards  are 
requirements  for  adequate  internal 
controls,  oversight  and  administration. 
On  a  recurring  basis,  the  DB  Lending 
Agent  and  its  affiliates  will  be  required 
to  provide  the  FSA  with  information 
regarding  its  activities  in  the  United 
Kingdom,  profit  and  loss,  balance  sheet, 
large  exposures,  foreign  exchange 
exposures  and  country  risk  exposures. 
The  Board  of  Directors  of  the  Federal 
Reserve  System  in  the  United  States  or 
the  BAK  in  Germany  supervises  the  DB 
Lending  Agent  and  its  affiliates  with 
respect  to  capital  adequacy. 

In  addition,  the  APRA,  which  has 
taken  over  the  bank  supervisory  duties 
of  the  Reserve  Bank  of  Australia, 
licenses  and  regulates  Affiliated 
Borrower/ Austredia  locally-incorporated 
banks.  The  APRA  has  the  power  to  issue 
and  revoke  bank  licenses.  In  addition, 
the  APRA  may  issue  directives  to 
address  violations  by  or  irregularities 
involving  banks  and  it  requires 
information  from  a  bank  or  its  auditors 
regarding  supervisory  matters.  The 
APRA  has  established  procedures  for 
monitoring  the  activities  of  Affiliated 
Borrower/Australia  banks  in  Australia 
through  various  statutory  and  regulatory 
standards.  Among  those  standards  are 
requirements  for  capital  adequacy, 


internal  controls,  oversight  and 
administration.  On  a  recurring  basis. 
Affiliated  Borrower/ Australia  banks  that 
are  locally-incorporated  will  be  required 
to  provide  the  APRA  with  information 
regarding  its  activities  in  Australia, 
profit  and  loss,  balance  sheets  and  large 
exposures. 

The  APRA's  licensing  and 
supervision  of  Affiliated  Borrower/ 
Australia  foreign  bank  branches  is 
similar  to  that  of  locally-incorporated 
banks.  While  the  APRA  monitors  credit 
risk  concentrations  of  foreign  bank 
branches,  endowed  capital  in  Australia 
and  capital-based  large  risk  exposure 
limits  are  the  responsibility  of  the  home 
supervisor  which  is  either  the  Board  of 
Governors  of  the  Federal  Reserve 
System  in  the  United  States  or  the  BAK 
in  Germany. 

Fmlher,  banks  comprising  Affiliated 
Borrower/Canada  are  subject  to  the  rules 
of  the  OSFI,  an  entity  that  licenses  and 
regulates  Affiliated  Borrower/Canada 
banks  established  in  Canada  as  deposit- 
taking  subsidiaries.  The  OSFI  licenses 
banks,  issues  directives  to  address 
violations  by  or  irregularities  involving 
the  bank,  requires  information  from  the 
bank  or  its  auditors  regarding 
supervisory  matters  and  revokes  bank 
licenses. 

In  addition,  the  OSFI  has  established 
procedures  for  monitoring  the  activities 
of  Affiliated  Borrower/Canada  banks  in 
Canada  through  various  statutory  and 
regulatory  standards.  Among  those 
standards  are  requirements  for  capital 
adequacy,  adequate  internal  controls, 
oversight  and  administration.  On  a 
reciming  basis.  Affiliated  Borrower/ 
Canada  banks  will  be  required  to 
provide  the  OSFI  with  information 
regarding  its  activities  in  Canada,  profit 
and  loss,  balance  sheet,  large  exposures 
and  foreign  exchange  exposures. 

Where  a  foreign  bank  estabhshes  a 
branch  in  Canada,  the  Minister  of 
Finance  authorizes  the  establishment  of 
the  branch  and  the  OSFI  licenses  the 
bank  branch  to  carry  on  business  and 
may  revoke  the  license.  The  bank 
branch  must  have  a  minimum  amount 
of  unencumbered  assets  in  Canada  equal 
to  a  percentage  of  branch  liabilities  and 
must  satisfy  capital  adequacy  rules. 
Branches  accepting  deposits  are  subject 
to  a  yearly  audit  by  an  external  auditor 
and  examination  by  the  OSFI.''' 


7.  Aside  from  the  protections  afforded 
by  the  regulators  in  each  foreign 
jurisdiction,  the  Applicant  represents 
that  the  Foreign  Affiliates  will  comply 
with  all  applicable  provisions  of  Rule 
15a-6  of  the  1934  Act.  Rule  15a-6 
provides  foreign  broker-dealers  with  a 
limited  exemption  from  SEC  registration 
requirements  and,  as  described  below, 
offers  additional  protections. 
Specifically,  Paragraph  (a)(4)(i)  of  Rule 
15a-6  provides  an  exemption  from  U.S. 
broker-dealer  registration  for  a  foreign 
broker-dealer  that  effects  transactions  in 
securities  with  or  for,  or  induces  or 
attempts  to  induce  the  purchase  or  sale 
of  any  security  by  "a  registered  broker 
or  dealer,  whether  the  registered  broker 
or  dealer  is  acting  as  principal  for  its 
own  accoimt  or  as  agent  for  others,  or 
a  bank  acting  in  a  broker-dealer  capacity 
as  permitted  by  U.S.  law."  '«  In  engaging 
in  borrowing  activities,  each  Foreign 
Affiliate,  relying  on  the  Paragraph 
(a)(4)(i)  exemption  will  be  interacting 
solely  with  the  Applicant,  each  of 
which  is  such  a  "registered  broker  or 
dealer"  or  "bank,"  and  will  not  be 
interacting  with  the  Applicant's 
underlying  Client  Plans. 

Paragraph  (a)(3)  of  Rule  15a-6 
provides  an  exemption  from  U.S. 
broker-dealer  registration  for  a  foreign 
broker-dealer  that  induces  or  attempts  to 
induce  the  purchase  or  sale  of  any 
security  (including  over-the-counter- 
equity  and  debt  options)  by  a  "U.S. 
institutional  investor"  or  a  "major  U.S. 
institutional  investor,"  provided  that 
the  foreign  broker-dealer,  among  other 
things,  enters  into  these  transactions 
through  a  U.S.  registered  broker-dealer 
intermediary.  The  term  "U.S. 


'Tor  a  description  of  the  Bundesbank  and  BAK 
regime  of  regulation  applicable  to  banks  comprising 
AfHliated  Borrower/Germany,  refer  to 
Representation  2  of  the  Summary  of  Facts  and 
Representations  in  the  Notice  (63  FR  53703,  53706. 
October  6, 1998)  for  Salomon  Smith  Barney.  Inc. 
Similarly,  for  descriptions  of  the  Swiss  Federal 
Banking  Commission  and  the  MOF,  which  regulate 
both  banks  and  broker-dealers  comprising  Affiliated 


Borrower/Switzerland  and  Affiliated  Borrower/ 
lapan,  respectively,  see  Representations  3  and  4  of 
the  Notice  for  the  Union  Bank  of  Switzerland  and 
UBS  Securities.  LLC  (63  FR  1545^,  15455.  March 
31. 1998). 

■*  Section  3(a)(4)  of  the  1934  Act  defines  "broker" 
to  mean  "any  person  engaged  in  the  business  of 
effecting  transactions  in  securities  for  the  account 
of  others,  but  it  does  not  include  a  bank.  Section 
3(a)(5)  of  the  1934  Act  provides  a  similar  exclusion 
for  "banks"  in  the  definition  of  the  term  "dealer." 
However,  section  3(a)(6)  of  the  1934  Act  defines 
"bank"  to  mean  a  banking  institution  organized 
under  the  laws  of  the  United  States  or  a  State  of 
the  United  States.  Further.  Rule  158-6(b)(3) 
provides  that  the  term  "foreign  broker  or  dealer" 
means  "any  non-U.S.  resident  person  •   •   •  whose 
securities  activities,  if  conducted  in  the  United 
States,  would  be  described  by  the  definition  of 
"broker"  or  "dealer"  in  sections  3(a)(4)  or  3(a)(5)  of 
the  (1934)  Act."  Therefore,  the  test  of  whether  an 
entity  is  a  "foreign  broker"  or  "dealer"  is  based  on 
the  nature  of  such  foreign  entity's  activities  and. 
with  certain  exceptions,  only  banks  that  are 
regulated  by  either  the  United  States  or  a  State  of 
the  United  States  are  excluded  from  the  definition 
of  the  term  "broker"  or  "dealer."  Thus,  for  purposes 
of  this  exemption  request,  the  Applicant  is  willing 
to  represent  that  its  Foreign  Affiliates  will  comply 
with  the  applicable  provisions  and  relevant  SEC 
interpretations  and  amendments  of  Rule  15a-6. 


57146 


Federal  Register /Vol.  64.  No.  204 /Friday,  October  22,  1999 /Notices 


institutional  investor,"  as  defined  in 
Rule  15a-6(b)(7),  includes  an  employee 
benefit  plan  within  tHe  meaning  of  the 
Employee  Retirement  Income  Seciirity 
Act  of  1974  (the  Act)  if  (a)  the 
investment  decision  is  made  by  a  plan 
fiduciary,  as  defined  in  section  3(21)  of 
the  Act,  which  is  either  a  bank,  savings 
and  loan  association,  insurance 
company  or  registered  investment 
adviser,  or  (b)  the  employee  benefit  plan 
has  total  assets  in  excess  of  $5  million, 
or  (c)  the  employee  benefit  plan  is  a  self- 
diiected  plan  with  investment  decisions 
made  solely  by  persons  that  are 
"accredited  investors"  as  defined  in 
Riile  501(a)(1)  of  Regulation  D  of  the 
Securities  Exchange  Act  of  1933,  as 
amended.  ■'  Hie  term  "major  U.S.  major 
institutional  investor"  is  defined  in  Rule 
15a-6(b)(4)  as  a  person  that  is  a  U.S. 
institutional  investor  that  has  total 
assets  in  excess  of  $100  million  or  an 
investment  adviser  registered  under 
Section  203  of  the  Advisers  Act  that  has 
total  assets  \mder  management  in  excess 
of$100million.2o 

8.  The  Applicant  represents  that 
under  Rule  15a-6,  a  foreign  broker- 
dealer  that,  in  reliance  on  the  Paragraph 
(a)(3)  exemption,  induces  or  attempts  to 
induce  the  purchase  or  sale  of  any 
security  by  a  U.S.  institutional  or  major 
U.S.  institutional  investor  must,  among 
other  things — 

(a)  Consent  to  service  of  process  for  any 
civil  action  brought  by,  or  proceeding  before, 
tlie  SEC  or  any  self-regulatory  organization; 

(b)  Provide  the  SEC  (upon  request  or 
pursuant  to  agreements  reached  between  any 
foreign  securities  authority,  including  any 
foreign  govenunent,  and  the  SEC  or  the  U.S. 
Govenunent)  with  any  information  or 
documents  within  the  possession,  custody  or 
control  of  the  foreign  broker-dealer,  any 
testimony  of  any  such  foreign  associated 
persons,  and  any  assistance  in  taking  the 
evidence  of  other  persons,  wherever  located, 
tliat  the  SEC  requests  and  that  relates  to 
transactions  effected  pursuant  to  the  Rule; 

(c)  Rely  on  the  U.S.  registered  broker- 
dealer  through  which  the  transactions  with 
the  U.S.  institutional  and  major  U.S. 
institutional  investors  are  effected  to  (among 
other  tilings]: 

(1)  Effect  the  transactions,  other  than 
negotiating  their  terms; 

(2)  Issue  all  required  confirmations  and 
statements: 

(3)  As  between  the  foreign  broker^iealer 
and  the  U.S.  registered  broker-dealer,  extend 
or  arrange  for  the  extension  of  credit  in 
connection  with  the  transactions; 


■«To  the  extent  permitted  by  applicable  U.S. 
securities  law,  the  Foreign  Affiliates  may  rely  on  a 
U.S.  bank  or  trust  company  to  perform  this  role. 

^  See  also  SEC  No-Action  Letter  issued  to  Cleary, 
Gottlieb.  Steen  ft  Hamilton  on  April  9. 1997 
(hereinafter,  the  April  9,  No-Action  Letter), 
expanding  the  definition  of  the  term  "major  U.S. 
institutional  investor." 


(4)  Maintain  required  books  and  records 
relating  to  the  transactions,  including  those 
required  by  Rules  17a-3  (Records  to  be  Made 
by  Certain  Exchange  Members)  and  17a-4 
(Records  to  be  Preserved  by  Certain  Exchange 
Members,  Brokers  and  Dealers)  of  the  1934 
Act; 

(5)  Receive,  deliver  and  safeguard  funds 
and  securities  in  connection  with  the 
transactions  on  behalf  of  the  U.S. 
institutional  investor  or  major  U.S. 
institutional  investor  in  compliance  with 
Rule  15C3-3  of  the  1934  Act  (Customer 
Protection — Reserves  and  Custody  of 
Securities);  2'  and 

(6)  Participate  in  certain  oral 
communications  (e.g.,  telephone  calls) 
between  the  foreign  associated  person  and 
the  U.S.  institutional  investor  (not  the  major 
U.S.  institutional  investor),  and  accompany 
the  foreign  associated  person  on  certain  visits 
with  both  U.S.  institutional  and  major 
institutional  investors.^^ 

9.  As  the  DB  Lending  Agent,  the 
Applicant  provides  securities  lending 
services  on  an  agency  basis  to 
institutional  clients.  The  DB  Lending 
Agent,  pursuant  to  authorization  firom 
its  client,  will  negotiate  the  terms  of 
loans  with  borrowers  pursuant  to  a 
client-approved  form  of  Loan 
Agreement  and  will  act  as  a  liaison 
between  the  lender  (i.e.,  the  Client  Plan 
and  its  custodian)  and  die  borrower  to 
facilitate  the  lending  transaction.  No 
loans  of  futures  contracts  will  be 
involved.  The  DB  Lending  Agent  will 
have  responsibility  for  monitoring 
receipt  of  all  required  collateral  and 
marldng  such  collateral  to  market  daily 
so  that  adequate  levels  of  collateral  are 
maintained.'  The  DB  Lending  Agent  also 
will  monitor  and  evaluate  on  a 
continuing  basis  the  performance  and 
creditworUiiness  of  the  borrowers.  The 
DB  Lending  Agent  may  or  may  not  act 
as  a  custodian  or  directed  trustee  with 
respect  to  the  client's  portfolio  of 
securities  being  loaned.  The  DB  Lending 
Agent  may  be  authorized,  from  time  to 
time,  by  a  Client  Plan  to  receive  and 
hold  pledged  collateral  and  invest  cash 
collateral  pursuant  to  guidelines 
established  by  such  Client  Plan.  All  of 
the  DB  Lending  Agent's  procedtires  for 
lending  securities  will  be  designed  to 
comply  with  the  applicable  conditions 


of  PTE  81-6  and  PTE  82-63  (as  such 
PTEs  may  be  amended  or  superseded).^' 

10.  The  DB  Lending  Agent  may  be 
retained  occasionally  by  other  primary 
securities  lending  agents  to  provide 
securities  lending  services  in  a  sub- 
agent  capacity  with  respect  to  portfolio 
securities  of  clients  of  such  primary 
lending  agents.  As  securities  lending 
sub-agent,  the  DB  Lending  Agent's  role 
under  the  lending  transactions  (i.e., 
negotiating  the  terms  of  loans  with 
borrowers  pursuant  to  a  client-approved 
form  of  Loan  Agreement  and  monitoring 
receipt  of,  and  marking  to  market, 
required  collateral)  parallels  those 
under  lending  tr^jisactions  for  which 
the  DB  Lending  Agent  acts  as  primary 
lending  agent  on  behalf  of  its  clients.^ 

11.  When  a  loan  is  collateralized  with 
cash,  the  cash  will  be  invested  for  the 
benefit  and  at  the  risk  of  the  Client  Plan, 
and  resulting  earnings  (net  of  a  rebate  to 
the  borrower)  comprise  the 
compensation  to  the  Client  Plan  in 
respect  of  such  loan,  which  is  split 
between  the  Client  Plan  and  the 
securities  lending  agent.  Where 
collateral  consists  of  obligations  other 
than  cash,  the  borrower  pays  a  fee  Ooan 
premium),  which  is  split  between  the 
Client  Plan  and  the  securities  lending 
agent. 

12.  Accordingly,  the  Applicant 
requests  an  administrative  exemption 
frt>m  the  Department  with  respect  to:  (a) 
The  lending  of  securities  owned  by 
certain  Client  Plans  for  which  the  DB 
Lending  Agent  will  serve  as  securities 
lending  agent  or  sub-agent  to  its 
A^liated  Borrowers  (both  current  and 
future)  2'  following  disclosure  of  their 
affiliation  with  the  DB  Lending  Agent; 
and  (b)  the  receipt  of  compensation  by 
the  DB  Lending  Agent  in  connection 


-I  Under  certain  ciicimistances  described  in  the 
April  9, 1997  No-Action  letter  (e.g.,  clearance  and 
settlement  transactions),  there  may  be  direct 
transfers  of  funds  and  securities  between  the  Client 
Plan  and  an  Affiliated  Borrower.  The  AppUcant 
notes  that  in  such  situations,  the  U.S.  roistered 
broker-dealer  will  not  be  acting  as  a  principal  with 
respect  to  any  duties  it  is  required  to  undertake 
pursuant  to  Rule  15a-6. 

^  Under  certain  cimunstances,  the  foreign 
associated  person  may  have  direct  communications 
and  contact  with  the  U.S.  institutional  investor.  See 
April  9  SEC  No-Action  Letter. 


"PTE  81-6  provides  an  exemption  under  certain 
conditions  from  section  406(a)(1)(A)  through  (D)  of 
the  Act  and  the  corresponding  provisions  of  section 
4975(c)  of  the  Code  for  the  lending  of  sectuities  that 
are  assets  of  an  employee  benefit  plan  to  certain 
broker-dealers  or  banks  which  are  parties  in 
interest.  PTE  82-63  provides  an  exemption  imder 
specified  conditions  from  section  406(b)(1)  of  the 
Act  and  section  4975(c)(1)(E)  of  the  Code  for  the 
payment  of  compensation  to  a  plan  fiduciary  for 
services  rendered  in  connection  with  loans  of  plan 
assets  that  are  securities. 

^  As  noted  previously,  the  Department  is  not 
providing  exemptive  relief  herein  for  securities 
lending  transactions  that  are  engaged  in  by  primary 
lending  agents,  other  than  the  OB  Lending  Agent 
and  its  affiliates,  beyond  that  provided  by  PTEs  81- 
6  and  82-63. 

"  For  the  sake  of  simpUcity,  future  references  to 
the  DB  Lending  Agent's  performance  of  sendees  as 
securities  lending  agent  should  be  deemed  to 
include  its  parallel  performance  as  securities 
lending  sub-agent  and  references  to  Client  Plans 
should  be  deemed  to  refer  to  Plans  for  which  the 
DB  Lending  Agent  is  acting  as  sub-agent  with 
respect  to  securities  lending  activities,  unless 
otherwise  indicated  specifically  or  by  the  context  of 
the  reiatenoe. 
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to  ensure  tt 
Plan  assets 
In  addition, 


Federal  Register /Vol.  64,  No.  204 /Friday.  October  22,  1999 /Notices 


57147 


inder  certain 
irough  (D)  of 
}ns  of  section 
lecurities  that 
to  certain 


with  such  transactions.  For  each  Client 
Plan,  neither  the  DB  Lending  Agent  nor 
any  affiliate  will  have  discretionary 
authority  or  control  or  render 
-investment  advice  over  Client  Plans' 
decisions  concerning  the  acquisition  or 
disposition  of  securities  available  for 
loan.  The  DB  Lending  Agent's  discretion 
will  be  limited  to  activities  such  as 
negotiating  the  terms  of  the  securities 
loans  vdth  the  Affiliated  Borrowers  and 
(to  the  extent  granted  by  the  Client  Plan 
fiduciary)  inresting  any  cash  collateral 
received  in  respect  of  the  loans. 
Because,  under  the  proposed 
arrangement,  the  DB  Lending  Agent 
would  have  discretion  to  lend  Client 
Plan  seciuities  to  an  Affiliated 
Borrower,  and  because  the  Affiliated 
Borrower  is  an  affiliate  of  the  DB 
Lending  Agent,  the  lending  of  securities 
to  Affiliated  Borrowers  by  a  Client  Plan 
for  which  the  DB  Lending  Agent  serves 
as  seciuities  lending  agent  (or  sub-agent) 
may  be  outside  the  scope  of  relief 
provided  by  PTE  81-6  and  PTE  82-63. 
Moreover,  loans  to  the  Foreign  Affiliates 
would  be  outside  of  the  relief  granted  in 
PTE  81-6  (because  it  limits  its  relief  to 
banks  and  U.S.  registered  broker- 
dealers).  Therefore,  several  safeguards, 
described  more  fully  below,  are 
incorporated  in  the  application  in  order 
to  ensure  the  protection  of  the  Client 
Plan  assets  involved  in  the  transactions. 
In  addition,  the  proposed  lending 
program  will  incorporate  the  conditions 
contained  in  PTE  81-6  and  PTE  82-63 
and  will  be  in  compliance  with  all 
securities  laws  of  the  United  States,  to 
the  extent  applicable. 

13.  Where  a  DB  Lending  Agent  is  the 
direct  securities  lending  agent,  a 
fiduciary  of  a  Client  Plan  which  is 
independent  of  the  DB  Lending  Agent 
will  sign  a  securities  lending  agency 
agreement  with  the  DB  Lending  Agent 
(the  Agency  Agreement)  before  the 
Client  Plan  participates  in  a  securities 
lending  program.  "The  Agency 
Agreement  and  the  explanatory  material 
accompanying  such  agreement  will, 
among  other  things,  describe  the 
operation  of  the  lending  program, 
prescribe  the  form  of  securities  Loan 
Agreement  to  be  entered  into  on  behalf 
of  the  Client  Plan  with  borrowers, 
specify  the  securities  which  are 
available  to  be  lent,  required  margin  and 
daily  marking-to-market,  and  provide  a 
list  of  permissible  borrowers,  including 
the  Affiliated  Borrowers.  The  Agency 
Agreement  vdll  also  set  forth  the  basis 
and  rate  for  the  DB  Lending  Agent's 
compensation  from  the  Client  Plan  for 
the  performance  of  seciuities  lending 
services. 

14.  The  Agency  Agreement  will    . 
contain  provisions  to  th^ffect  that  if 


the  Affiliated  Borrowers  are  designated 
by  the  Client  Plan  as  approved 
borrowers:  (a)  The  Client  Plan  will 
acknowledge  that  the  Affiliated 
Borrowers  are  affiliates  of  the  DB 
Lending  Agent;  and  (b)  the  DB  Lending 
Agent  will  represent  to  the  Client  Plan 
that  each  and  every  loan  made  to  the 
Affiliated  Borrowers  on  behalf  of  the 
Client  Plan  wrill  be  at  market  rates 
which  are  no  less  favorable  to  the  Client 
Plan  than  a  loan  of  such  securities, 
made  at  the  same  time  and  under  the 
same  cirounstances,  to  an  unaffiliated 
borrower. 

15.  When  the  DB  Lending  Agent  is 
lending  securities  imder  a  sub-agency 
arrangement,  the  primary  lending  agent 
will  enter  into  a  securities  lending 
agency  agreement  (the  Primary  Lending 
Agreement)  with  a  fiduciary  of  a  Client 
Plan  who  is  independent  of  such 
primary  lending  agent,  the  DB  Lending 
Agent  or  an  Affiliated  Borrower,  before 
the  Client  Plan  participates  in  the 
securities  lending  program.  The  primary 
lending  agent  will  be  unaffiliated  with 
the  DB  Lending  Agent  or  its  affiliates. 
The  DB  Lending  Agent  will  not  enter 
into  a  sub-agent  arrangement  unless  the 
Primary  Lending  Agreement  contains 
substantive  provisions  akin  to  those  in 
the  Agency  Agreement  relating  to  the 
description  of  the  operation  of  the 
lending  program,  use  of  an  approved 
form  of  Loan  Agreement,  specification 
of  securities  which  are  available  to  be 
lent,  required  margin  and  daily 
marking-to-market,  and  provision  of  a 
list  of  approved  borrowers  (which  will 
include  Affiliated  Borrowers).  The 
Primary  Lending  Agreement  will 
specifically  authorize  the  primary 
lending  agent  to  appoint  sub-agents,  to 
facilitate  its  performance  of  securities 
lending  agency  functions.  Where  the  DB 
Lending  Agent  is  to  act  as  such  a  sub- 
agent,  the  Primary  Lending  Agreement 
will  expressly  disclose  that  the  DB 
Lending  Agent  is  to  so  act.  The  Primary 
Lending  Agreement  will  also  set  forth 
the  basis  and  rate  for  the  primary 
lending  agent's  compensation  from  the 
Client  Plan  for  the  performance  of 
securities  lending  services  and  will 
authorize  the  primary  lending  agent  to 
pay  a  portion  of  its  fee,  as  the  primary 
lending  agent  determines  in  its  sole 
discretion,  to  anysub-agent(s)  it  retains 
pursuant  to  the  authority  granted  under 
such  agreement. 

Pursuant  to  its  authority  to  appoint 
sub-agents,  the  primary  lending  agent 
will  enter  into  a  securities  lending  sub- 
agency  agreement  (the  Sub- Agency 
Agreement)  with  the  DB  Lending  Agent 
imder  which  the  primary  lending  agent 
will  retain  and  authorize  the  DB 
Lending  Agent  as  sub-agent,  to  lend 


seciuities  of  the  primary  lending  agent's 
Client  Plans,  subject  to  the  same  tenns 
and  conditions  as  are  specified  in  the 
Primary  Lending  Agreement.  Thus,  for 
example,  the  form  of  Loan  Agreement 
will  be  the  same  as  that  approved  by  the 
Client  Plan  fiduciary  in  the  Primary 
Lending  Agreement  and  the  list  of 
permissible  borrowers  imder  the  Sub- 
Agency  Agreement  (which  will  include 
the  Affiliated  Borrowers)  will  be  limited 
to  those  approved  borrowers  listed  as 
such  under  the  Primary  Lending 
Agreement. 

The  Applicant  states  that  the  Sub- 
Agency  Agreement  will  contain 
provisions  which  are  in  substance 
comparable  to  those  described  above, 
which  would  appear  in  an  Agency 
Agreement  in  situations  where  the  DB 
Lending  Agent  is  the  primary  lending 
agent.  In  this  regard,  the  DB  Lending 
Agent  will  make  the  same 
representation  in  the  Sub-Agency 
Agreement  as  described  above  in 
Representation  14  with  respect  to  arm's 
length  dealings  with  the  Affiliated 
Borrowers.  The  Sub-Agency  Agreement 
will  also  set  forth  the  basis  and  rate  for 
the  DB  Lending  Agent's  compensation 
to  be  paid  by  the  primary  lending 
agent.  2<* 

16.  In  all  cases,  the  DB  Lending  Agent 
will  maintain  transactional  and  market 
records  sufficient  to  assure  compliance 
with  its  representation  that  all  loans  to 
the  Affiliated  Borrowers  are  eff^ectively 
at  arm's  length  terms.  Such  records  will 
be  provided  to  the  appropriate  Client 
Plan  fiduciary  in  the  maimer  and  format 
agreed  to  with  the  such  Client  Plan 
fiduciary,  without  charge  to  the  Client 
Plan.  A  Client  Plan  may  terminate  the 
Agency  Agreement  (or  the  Primary 
Lending  Agreement)  at  any  time, 
without  penalty  to  the  Client  Plan,  on 
five  business  days  notice.  In  addition, 
the  DB  Lending  Agent  will  make  and 
retain  for  six  months,  tape  recordings 
evidencing  all  securities  loan 
transactions  with  Affiliated  Borrowers. 

17.  The  DB  Lending  Agent  will 
negotiate  the  Loan  Agreement  with  the 
Affiliated  Borrowers  on  behalf  of  Client 
Plans  as  it  does  with  all  other 
borrowers.  An  independent  fiduciary  of 
the  Client  Plan  will  approve  the  terms 
of  the  Loan  Agreement,  llie  Loan 
Agreement  will  specify,  among  other 
things,  the  right  of  the  Client  Plan  to 
terminate  a  loan  at  any  time  and  the 
Plan's  rights  in  the  event  of  any  default 
by  an  Affiliated  Borrower.  The  Loan 
Agreement  will  explain  the  basis  for 


^The  agreement  setting  forth  the  respective 
rights  and  obhgations  of  the  parties  in  a  sub-agency 
anutgement  may  be  a  tripartite  agreement  among 
the  Primary  Lending  Agent,  the  Client  Plan  and  the 
OB  Lending  Agent. 
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compensation  to  the  Client  Plan  for 
lending  securities  to  the  Affiliated 
Borrowers  under  each  category  of 
collateral.  The  Loan  Agreement  also  will 
contain  a  requirement  that  the  Affiliated 
Borrowers  must  pay  all  transfer  fees  and 
transfer  taxes  related  to  the  security 
loans. 

18.  Before  authorizing  the  program 
permitting  loans  to  Affiliated  Borrowers, 
a  Client  Plan  will  be  furnished,  upon 
request,  the  most  recently  available 
audited  and  unaudited  financial 
statements  of  the  Affiliated  Borrowers. 
The  Loan  Agreement  will  contain  a 
requirement  that  the  Affihated  Borrower 
must  give  prompt  notice  at  the  time  of 

a  loan  of  any  material  adverse  changes 
in  its  financial  condition  since  the  date 
of  the  most  recently  furnished  financial 
statements.-''  If  any  such  changes  have 
taken  place,  the  DB  Lending  Agent  will 
not  make  any  further  loans  unless  an 
independent  fiduciary  of  the  Client  Plan 
has  approved  the  loan  in  view  of  the 
changed  financial  condition. 
Conversely,  if  the  Affiliated  Borrower 
fails  to  provide  notice  of  such  a  change 
in  its  financial  condition,  such  failure 
will  trigger  an  event  of  default  under  the 
Loan  Agreement. 

19.  As  noted  above,  the  agreement  by 
the  DB  Lending  Agent  to  provide 
seciirities  lending  services,  as  agent,  to 
a  Client  Plan  will  be  embodied  in  the 
Agency  Agreement.  The  Client  Plan  and 
the  DB  Lending  Agent  will  agree  to  the 
arrangement  under  which  the  DB 
Lending  Agent  will  be  compensated  for 
its  services  as  lending  agent,  including 
services  as  custodian,  where  applicable, 
and  manager  of  the  cash  collateral 
received,  where  applicable,  prior  to  the 
commencement  of  any  lending  activity. 
The  securities  lending  fee  arrangement 
will  be  set  forth  in  the  Agency 

-  Agreement  and  thereby  will  be  subject 
to  the  prior  written  approval  of  a 
fiduciary  of  the  Client  Plan  who  is 


"  Like  broker-dealers  registered  with  the  SEC,  the 
Foreign  Affiliates  are  subject  to  capital  adequacy 
provisions  of  their  respective  regulatory  entities.  It 
Is  represented  that  such  rules  require  the  Foreign 
Affiliates  to  maintain,  at  all  times,  financial 
resources  in  excess  of  its  financial  resources 
requirement  (the  Financial  Resources  Requirement). 
For  this  purpose,  financial  resources  include  equity 
capital,  approved  subordinated  debt  and  retained 
earnings,  less  deductions  for  illiquid  assets.  The 
Financial  Resources  Requirement  includes  capital 
requirements  for  market  risk,  credit  risk,  foreign 
exchange  risk  and  large  exposures.  These  regulatory 
authority  rules  require  that  if  a  firm's  financial 
resources  fall  below  a  certain  percentage,  the 
regulatory  authority  must  be  notified  so  that  it  can 
examine  the  terms  of  the  firm's  financial  position 
and  require  an  infusion  of  mor^  capital,  if  needed. 
In  addition,  a  breach  of  the  requirement  to  maintain 
financial  resources  in  excess  of  the  Financial 
Resources  Requirement  may  lead  to  sanctions.  If  the 
breach  is  not  promptly  resolved,  the  firm's  activities 
may  be  restricted. 


independent  of  the  DB  Lending  Agent, 
Similarly,  with  respect  to  arrangements 
under  which  the  DB  Lending  Agent  is 
acting  as  securities  lending  sub-agent, 
the  agreed  upon  fee  arrangement  of  the 
primary  lending  agent  will  be  set  forth 
in  the  Primary  Lending  Agreement  or 
the  tripartite  agreement,  and  such 
agreement  will  specifically  authorize 
the  primary  lending  agent  to  pay  a 
portion  of  such  fee,  as  the  primary 
lending  agent  and  sub-agent  may  agree, 
to  any  sub-agent,  including  the  DB 
Lending  Agent,  which  is  to  provide 
securities  lending  services  to  the  Client 
Plan.28  The  Client  Plan  will  be  provided 
with  any  reasonably  available 
information  which  is  necessary  for  the 
Client  Plan  fiduciary  to  make  a 
determination  whether  to  enter  into  or 
continue  to  participate  under  the 
Agency  Agreement  (or  the  Primary 
Lending  Agreement  or  the  tripartite 
agreement)  and  any  other  reasonably 
available  information  which  the  Client 
Plan  fiduciary  may  reasonably  reouest. 

20.  Each  time  a  Client  Plan  lends 
securities  to  an  Affiliated  Borrower 
piusuant  to  the  Loan  Agreement,  the  DB 
Lending  Agent  will  reflect  in  its  records 
the  material  terms  of  the  loan,  including 
the  securities  to  be  loaned,  the  required 
level  of  collateral,  and  the  fee  or  rebate 
payable.  The  terms  of  the  fee  or  rebate 
payable  for  each  loan  will  be  at  least  as 
favorable  to  the  Client  Plan  as  those  of 

a  comparable  arm's  length  transaction 
between  unrelated  parties. 

21.  The  Client  Plan  will  be  entitled  to 
the  equivalent  of  all  interest,  dividends 
and  distributions  on  the  loaned 
seciu-ities  during  the  loan  period.  The 
Loan  Agreement  will  provide  that  the 
Client  Plan  may  terminate  any  loan  at 
any  time  without  penedty  to  such  Client 
Plan.  Upon  a  termination,  the  Affiliated 
Borrower  will  be  contractually  obligated 
to  return  the  loaned  securities  to  the 
Client  Plan  within  five  business  days  of 
notification  (or  such  longer  period  of 
time  permitted  pursuant  to  a  class 
exemption).  If  the  Affiliated  Borrower 
fails  to  return  the  securities  within  the 
designated  time,  the  Client  Plan  will 
have  the  right  imder  the  Loan 
Agreement  to  purchase  securities 
identical  to  the  borrowed  securities  and 
apply  the  collateral  to  payment  of  the 


purchase  price  and  any  other  expenses 
of  the  Client  Plan  associated  with  the 
sale  and/or  purchase. 

22.  The  DB  Lending  Agent  will 
establish  each  day  a  written  schedule  of 
lending  fees  2''  and  rebate  rates  ^  in 
order  to  assure  imiformity  of  treatment 
among  borrowing  brokers  and  to  limit 
the  discretion  the  DB  Lending  Agent 
would  have  in  negotiating  securities 
loans  to  the  Affiliated  Borrowers,  Loans 
to  all  borrowers  of  a  given  security  on 
that  day  will  be  made  at  rates  or  lending 
fees  on  the  relevant  daily  schedules  or 
at  rates  or  lending  fees  which  may  be 
more  advantageous  to  the  Client  Plans. 
It  is  represented  that  in  no  case  will 
loans  be  made  to  Affiliated  Borrowers  at 
rates  or  lending  fees  that  are  less 
advantageous  to  the  Client  Plans  than 
those  on  the  schedule.  The  daily 
schedule  of  rebate  rates  will  be  based  on 
the  current  value  of  the  Client  Plan's 
reinvestment  vehicles  and  on  market 
conditions,  as  reflected  by  demand  for 
securities  by  borrowers  other  than  the 
Affiliated  Borrowers.  As  with  rebate 
rates,  the  daily  schedule  of  lending  fees 
will  also  be  based  on  market  conditions, 
as  reflected  by  demand  for  securities  by 
borrowers  other  than  the  Affiliated 
Borrowers,  and  will  generally  track  the 
rebate  rates  with  respect  to  the  same 
security  or  class  of  security. 

23.  The  rebate  rates  (in  respect  of 
cash-collateralized  loans  made  by  Client 
Plans)  which  are  established  will  also 
take  into  accoimt  the  potential  demand 
for  loaned  securities,  the  applicable 
benchmark  cost  of  funds  indices 
(typically.  Federal  Funds,  overnight 
repo  rate  or  the  like)  and  anticipated 
investment  return  on  overnight 
investments  which  are  permitted  by  the 
relevant  Client  Plan  fiduciary.  Further, 
the  lending  fees  (in  respect  of  loans 
made  by  Client  Plans  collateralized  by    . 
other  than  cash)  which  are  established 


2»The  foregoing  provisions  describe  arrangements 
comparable  to  conditions  (c)  and  (d)  of  PTE  82-63 
which  require  that  the  payment  of  compensation  to 
a  "lending  fiduciary"  is  made  under  a  written 
instrument  and  is  subject  to  prior  written 
authorization  of  an  independent  authorizing 
fiduciary.  In  the  event  that  a  commingled 
investment  fund  will  participate  in  the  securities 
lending  program,  the  special  rule  applicable  to  such 
funds  concerning  the  authorization  of  the 
compensation  arrangement  set  forth  in  condition  (f) 
of  PTE  82-63  will  be  satisfied. 


"The  DB  Lending  Agent  will  adopt  minimum 
daily  lending  fees  for  non-cash  collateral  payable  by 
the  Affiliated  Borrowers  to  the  DB  Lending  Agent 
on  behalf  of  a  Qient  Plan.  The  DB  Lending  Agent 
will  submit  the  method  for  determining  such 
minimum  daily  lendii^g  fees  to  an  independent 
fiduciary  of  the  Client  Plan  for  approval  before 
initially  lending  any  securities  to  the  Affiliated 
Borrower  on  behalf  of  such  Client  Plan. 

wThe  DB  Lending  Agent  will  adopt  separate 
maximum  daily  rebate  rates  with  respect  to 
securities  loans  collateralized  with  cash  collateral. 
Such  rebate  rates  will  be  based  upon  an  objective  ■ 
methodology  which  takes  into  account  several 
factors,  including  potential  demand  for  loaned 
securities,  the  applicable  benchmark  cost  of  fund 
indices,  and  anticipated  investment  return  on 
overnight  investments  permitted  by  the  Client 
Plan's  independent  fiduciary.  The  DB  Lending 
Agent  will  submit  the  method  for  determining  such 
maximum  daily  rebate  rates  to  such  fiduciary  before 
initially  lending  any  securities  to  an  Affiliated 
Borrower  on  behalf  of  the  Client  Plan. 
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will  be  set  daily  to  reflect  conditions  as 
influenced  by  potential  market  demand. 

24.  The  DB  Lending  Agent  will 
negotiate  rebate  rates  for  cash  collateral 
payable  to  each  borrower,  including  the 
Affiliated  Borrowers,  on  behalf  of  a 
Client  Plan.  With  respect  to  each 
designated  class  of  securities,  the 
maximum  daily  rebate  rate  will 
generally  be  the  lower  of  (a)  the 
overnight  repo  rate  or  Federal  Funds 
rate,  minus  a  stated  percentage,  and  (b) 
the  actual  investment  rate  for  the  cash 
collateral,  minus  a  stated  percentage. 
Where  cash  collateral  is  derived  from  a 
loan  with  an  expected  maturity  date 
(term  loan)  and  is  intended  to  be 
invested  in  instnmients  with  similar 
maturities,  the  maximimi  rebate  fee  will 
be  less  than  the  expected  investment 
return  (assuming  no  investment 
default).  With  respect  to  any  loan  to  an 
AMliated  Borrower,  the  DB  Lending 
Agent  will  not  negotiate  a  rebate  rate 
with  respect  to  such  loan  which  would 
be  expected,  at  the  time  of  the  loan,  to 
produce  a  zero  or  negative  return  to  the 
Client  Plan  (assuming  no  default  on  the 
investments  related  to  the  cash 
collateral  from  such  loan).  The 
Applicant  represents  that  the  written 
rebate  rate  established  daily  for  cash 
collateral  under  loans  negotiated  vdth 
the  Affiliated  Borrower  will  not  exceed 
the  rebate  rate  which  would  be  paid  to 
a  similarly  situated  unrelated  borrower 
with  respect  to  a  comparable  seciuities 
lending  transaction.  The  DB  Lending 
Agent  will  disclose  the  method  for 
determining  the  maximum  daily  rebate 
rate  as  described  above  to  an 
independent  fiduciary  of  a  Client  Plan 
for  approval  before  lending  any 
securities  to  an  Affiliated  Borrower  on 
behalf  of  the  Client  Plan. 

25.  For  collateral  other  than  cash,  the 
applicable  loan  fee  in  respect  of  any 
outstanding  loan  is  reviewed  daily  for 
competitiveness  and  adjusted,  where 
necessary,  to  reflect  market  terms  and 
conditions.  With  respect  to  each 
successive  two-week  period,  on  average, 
at  least  50  percent  or  more  of  the 
outstanding  dollar  value  of  securities 
loans  negotiated  on  behalf  of  Client 
Plans  will  be  to  imrelated  borrowers. 
This  will  ensure  that  the 
competitiveness  of  the  loan  fee  will  be 
tested  in  the  marketplace.  Accordingly, 
loans  to  an  Affiliated  Borrower  should 
result  in  competitive  rate  income  to  the 
lending  Client  Plan.  At  all  times,  the  DB 
Lending  Agent  will  effect  loans  in  a 
prudent  and  diversified  manner.  While 
the  DB  Lending  Agent  will  normally 
lend  securities  to  requesting  borrowers 
on  a  "first  come,  first  served"  basis,  as 

a  means  of  assuring  uniformity  of 
treatment  among  borrowers,  it  should  be 


recognized  that  in  some  cases  it  may  not 
be  possible  to  adhere  to  a  "first  come, 
first  served"  allocation.  This  can  occur, 
for  instance  where:  (a)  The  credit  limit 
established  for  such  borrower  by  the  DB 
Lending  Agent  and/or  the  Client  Plan 
has  already  been  satisfied;  (b)  the  "first 
in  line"  borrower  is  not  approved  as  a 
borrower  by  the  partioilar  Client  Plan 
whose  securities  are  sought  to  be 
borrowed;  and  (c)  the  "first  in  line" 
borrower  cannot  be  ascertained,  as  an 
operational  matter,  because  several 
borrowers  spoke  to  different  DB  Lending 
Agent  representatives  at  or  about  the 
same  time  with  respect  to  the  same 
security.  In  situations  (a)  and  (b),  loans 
would  normally  be  effected  with  the 
"second  in  line."  In  situation  (c), 
securities  would  be  allocated  equitably 
among  all  eligible  borrowers. 

26.  The  method  of  determining  the 
daily  securities  lending  rates  (fees  and 
rebates),  the  minimum  lending  fees 
payable  by  the  Affiliated  Borrowers  and 
the  maximum  rebate  payable  to  the 
Affiliated  Borrower  will  be  specified  in 
the  Agency  Agreement  or  a  tripartite 
agreement. 

27.  If  the  DB  Lending  Agent  reduces 
the  lending  fee  or  increases  the  rebate 
rate  on  any  outstanding  loan  to  an 
Affiliated  Borrower  (except  for  any 
change  resulting  from  a  change  in  the 
value  of  any  third  party  independent 
index  with  respect  to  which  the  fee  or 
rebate  is  calculated),  the  DB  Lending 
Agent,  by  the  close  of  business  on  the 
date  of  such  adjustment,  will  provide 
the  independent  fiduciary  of  the  Client 
Plan  with  notice  that  it  has  reduced 
such  fee  or  increased  the  rebate  rate  to 
such  Affiliated  Borrower  and  that  the 
Client  Plan  may  terminate  such  loan  at 
any  time.  In  addition,  the  DB  Lending 
Agent  will  provide  the  independent 
fiduciary  of  the  Client  Plan  with  such 
information  as  the  fiduciary  may 
reasonably  request  regarding  such 
adjustment. 

28.  The  DB  Lending  Agent  or  an 
affiliate  which  is  domiciled  in  the 
United  States  (for  purposes  of  this 
paragraph  "the  Deutsche  Entity"),  will 
indemnify  and  hold  harmless  each 
lending  Client  Plan  in  the  United  States 
against  any  shortfall  in  the  collateral,  as 
clearly  set  forth  in  the  applicable 
lending  agreement,  plus  interest  and 
any  transaction  costs  incurred 
(including  attorney's  fees  of  the  Client 
Plan  arising  out  of  the  default  on  the 
loans  or  the  failure  to  indemnify 
properly  under  this  provision)  which 
the  Client  Plan  may  incur  or  suffer 
directly  arising  out  of  the  lending  of 
seciirities  of  such  Client  Plan  to  such 
Affiliated  Borrowers,  to  the  extent 
permitted  by  law,  except  to  the  extent 


that  such  losses  or  damages  are  caused 
by  the  Client  Plan's  negligence. 

In  the  event  the  Affifiated  Borrower 
defaults  on  a  loan,  the  DB  Lending 
Agent  will  liquidate  the  loan  collateral 
to  purchase  identical  securities  for  the 
Client  Plan.  If  the  collateral  is 
insufficient  to  accomplish  such 
purchase,  the  DB  Lending  Agent,  or  in 
the  case  of  affiliateswhich  are  U.S. 
broker-dealers,  that  broker-dealer  or 
another  Deutsche  Entity  "  will 
indemnify  the  Client  Plan  for  any 
shortfall  in  the  collateral  plus  interest 
on  such  amount  and  any  transaction 
costs  incurred  (including  attorney's  fees 
of  the  Client  Plan  arising  out  of  the 
default  on  the  loans  or  failure  to 
indemnify  properly  under  this 
provision).  Alternatively,  if  such 
identical  securities  are  not  available  on 
the  market,  the  DB  Lending  Agent  (or 
the  affiliated  U.S.  broker-dealer  or 
Deutsche  Entity)  will  pay  the  Client 
Plan  cash  equal  to  the  market  value  of 
the  borrowed  securities  as  of  the  date 
they  shoidd  have  been  returned  to  the 
Client  Plan  plus  all  interest  and  accrued 
financial  benefits  derived  from  the 
beneficial  ownership  of  such  loaned 
securities.  Under  such  circumstances, 
the  DB  Lending  Agent  (or  the  affiliated 
U.S.  broker-dealer  or  a  Deutsche  Entity) 
will  pay  the  Client  Plan  an  amount 
equal  to  (a)  the  value  of  the  securities 
as  of  the  date  such  securities  should 
have  been  retvuned  to  the  Client  Plan 
plus  (b)  all  of  the  accrued  financial 
benefits  derived  from  the  beneficial 
ownership  of  such  loan  securities  as  of 
such  date,  plus  (c)  interest  fix)m  such 
date  through  the  date  of  payment. 

29.  The  Client  Plan  will  receive 
collateral  from  the  Affiliated  Borrower 
by  physical  delivery,  book  entry  in  a 
U.S.  securities  depository,  wire  transfer 
or  similar  means  by  the  close  of 
business  on  or  before  the  day  the  loaned 
securities  are  delivered  to  the  Affiliated 
Borrower.  The  collateral  wrill  consist  of 
cash,  securities  issued  or  guaranteed  by 
the  U.S.  Government  or  its  agencies  or 
irrevocable  U.S.  bank  letters  of  credit 
(issued  by  a  person  other  than  an 
affiliate  of  the  DB  Lending  Agent)  or 
such  other  types  of  collateral  which 
might  be  permitted  by  the  Department 
under  a  class  exemption.  The  market 
value  of  the  collateral  on  the  close  of 
business  on  the  day  preceding  the  day 
of  the  loan  will  be  at  least  102  percent 
of  the  market  value  of  the  loaned 
securities.  The  Loan  Agreement  will 
give  the  Client  Plan  a  continuing 
security  interest  in  and  a  lien  on  or  title 
to  the  collateral.  The  DB  Lending  Agent 


"  It  is  represented  that  U.S.  banking  law  prohibits 
the  indemnification  of  certain  affiliates. 
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will  monitor  the  level  of  the  collateral 
daily.  If  the  market  value  of  the 
collateral  falls  below  100  percent  (or 
such  greater  percentage  as  agreed  to  by 
the  parties)  of  that  of  the  loaned 
securities,  the  DB  Lending  Agent  will 
require  the  Affiliated  Borrower  to 
deliver,  by  the  close  of  business  the  next 
day,  sufficient  additional  collateral  to 
bring  the  level  back  to  at  least  102 
percent. 

30.  With  respect  to  loans  involving 
Foreign  Affiliates,  the  following 
additional  conditions  will  be  applicable: 
(a)  All  collateral  will  be  maintained  in 
United  States  dollars  or  dollar- 
denominated  securities  or  letters  of 
credit;  (b)  all  collateral  will  be  held  in 
the  United  States  and  the  DB  Lending 
Agent  will  maintain  the  situs  of  the 
securities  loan  agreements  in  the  United 
States  under  an  arrangement  that  will 
comply  with  the  indicia  of  ownership 
requirements  under  section  404(b)  of  the 
Act  and  the  regulations  promulgated 
imder  29  CFR  2550.404b-l;  and  (c)  a 
written  consent  to  service  of  process  in 
the  United  States  for  any  civil  action  or 
proceeding  brought  in  respect  of  the 
securities  lending  transaction,  which 
consent  provides  that  process  may  be 
served  on  the  DB  Lending  Agent. 

31.  Each  Client  Plan  participating  in 
the  lending  program  will  be  sent  a 
monthly  transaction  report.  The 
monthly  report  will  provide  a  list  of  all 
security  loans  outstanding  and  closed 
for  a  specified  period.  The  report  will 
identify  for  each  open  loan  position,  the 
securities  involved,  the  value  of  the 
security  for  coUateralization  purposes, 
the  current  value  of  the  collateral,  the 
rebate  or  loan  premiimi  (as  the  case  may 
be)  at  which  the  security  is  loaned,  and 
the  nimiber  of  days  the  security  has 
been  on  loan.  In  addition,  if  requested 
by  the  lending  customer,  the  DB 
Lending  Agent  will  provide  more 
frequent  confirmations  of  securities 
lending  transactions,  and,  with  respect 
to  monthly  reports,  if  requested  by  the 
customer,  the  DB  Lending  Agent  will 
provide  weekly  or  daily  reports,  setting 
forth  for  each  transaction  made  or 
outstanding  during  the  relevant 
reporting  period,  the  loaned  securities, 
the  related  collateral,  rebates  and  loan 
premiums  and  such  other  information 
in  such  format  as  shall  be  agreed  to  by 
the  parties.  Further,  prior  to  a  Client 
Plan's  approval  of  a  securities  lending 
program,  the  DB  Lending  Agent  will 
provide  a  Client  Plan  fiduciary  with  a 
copy  of  the  proposed  exemption  and  the 
notice  granting  the  exemption. 

32.  In  order  to  provide  the  means  for 
monitoring  lending  activity,  the 
monthly  report  will  reflect  rates  on 
loans  by  the  Client  Plans  to  Affiliated 


Borrowers  and  rates  on  loans  to  other 
brokers  as  well  as  the  level  of  collateral 
on  the  loans.  In  this  regard,  the  monthly 
report  will  show,  on  a  daily  basis,  the 
market  value  of  all  outstanding  security 
loans  to  the  Affiliated  Borrowers  and  to 
other  borrowers.  In  addition,  the 
monthly  report  will  state  the  daily  fees 
where  collateral  other  than  cash  is 
utilized  and  will  specify  the  details 
used  to  establish  the  daily  rebate 
payable  to  all  brokers  where  cash  is 
used  as  collateral.  Further,  the  monthly 
report  will  state,  on  a  daily  basis,  the 
rates  at  which  securities  are  loaned  to 
the  Affiliated  Borrowers  and  those  at 
which  securities  are  loaned  to  other 
brokers.  This  statement  will  give  an 
independent  fiduciary  information 
which  can  be  compared  to  that 
contained  in  the  daily  rate  schedule. 

33.  Only  Client  Plans  with  total  assets 
having  an  aggregate  market  value  of  at 
least  $50  million  are  permitted  to  lend 
securities  to  the  Affiliated  Borrowers.  In 
the  case  of  two  or  more  Client  Plans 
which  are  maintained  by  the  same 
employer,  controlled  group  of 
corporations  or  employee  organization 
[i.e.,  the  Related  Client  Plans),  whose 
assets  are  commingled  for  investment 
purposes  in  a  single  master  trust  or  any 
other  entity  the  assets  of  which  are 
"plan  assets"  under  the  Plan  Asset 
Regulation),  which  entity  is  engaged  in 
securities  lending  arrangements  with 
the  DB  Lending  Agent,  the  foregoing  $50 
million  requirement  will  be  satisfied  if 
such  trust  or  other  entity  has  aggregate 
assets  which  are  in  excess  of  $50 
million.  However,  if  the  fiduciary 
responsible  for  making  the  investment 
decision  on  behalf  of  such  master  trust 
or  other  entity  is  not  the  employer  or  an 
affiliate  of  the  employer,  such  fiduciary 
must  have  total  assets  under  its 
management  and  control,  exclusive  of 
the  $50  million  threshold  amount 
attributable  to  plan  investment  in  the 
commingled  entity,  which  are  in  excess 
of  $100  million. 

In  the  case  of  two  or  more  Client 
Plans  which  are  not  maintained  by  the 
same  employer,  controlled  group  of 
corporations  or  employee  organization 
(i.e.,  the  Unrelated  Client  Plans),  whose 
assets  are  commingled  for  investment 
purposes  in  a  group  trust  or  any  other 
form  of  entity  the  assets  of  which  are 
"plan  assets"  under  the  Plan  Asset 
Regulation,  which  entity  is  engaged  in 
securities  lending  arrangements  with 
the  DB  Lending  Agent,  3ie  foregoing  $50 
million  requirement  will  be  satisfied  if 
such  trust  or  other  entity  has  aggregate 
assets  which  are  in  excess  of  $50 
million  (excluding  the  assets  of  any 
Client  Plan  with  respect  to  which  ihe 
fiduciary  responsible  for  making  the 


investment  decision  on  behalf  of  such 
group  trust  or  other  entity  or  any 
member  of  the  controlled  group  of 
corporations  including  such  fiduciary  is 
the  employer  maintaining  such  Client 
Plan  or  an  employee  organization  whose 
members  are  covered  by  such  Client 
Plan).  However,  the  fiduciary 
responsible  for  making  the  investment 
decision  on  behalf  of  such  group  trust 
or  other  entity:  (a)  Must  have  fiUl 
investment  responsibility  with  respect 
to  plan  assets  invested  therein;  ^^  and  (b) 
must  have  total  assets  under  its 
management  and  control,  exclusive  of 
the  $50  million  threshold  amount 
attributable  to  plan  investment  in  the 
commingled  entity,  which  are  in  excess 
of  $100  million. 

In  addition,  none  of  the  entities 
described  above  must  be  formed  for  the 
sole  purpose  of  making  loans  of 
securities. 

34.  In  siunmary,  the  Applicant 
represents  that  the  described 
transactions  have  satisfied  or  will  satisfy 
the  statutory  criteria  for  an  exemption 
under  section  408(a)  of  the  Act  because: 

(a)  The  form  of  the  Loan  Agreement 
pursuant  to  which  any  loan  is  effected 
has  been  or  will  be  approved  by  a 
fiduciary  of  the  Client  Plan  which  is 
independent  of  the  DB  Lending  Agent 
before  a  Client  Plan  lends  any  securities 
to  an  Affiliated  Borrower. 

(b)  The  lending  arrangements  (1)  will 
permit  the  Client  Plans  to  lend  to  the 
Affiliated  Borrowers  and  (2)  will  enable 
the  Client  Plans  to  diversify  the  list  of 
eligible  borrowers  and  earn  additional 
income  from  the  loaned  securities  on  a 
secured  basis,  while  continuing  to 
receive  any  dividends,  interest 
payments  and  other  distributions  due 
on  those  securities. 

(c)  Tlie  Client  Plans  have  received  or 
will  receive  sufficient  information 
concerning  the  Affiliated  Borrowers' 
financial  condition  before  the  Client 
Plan  lends  any  securities  to  any  of  those 
entities. 

(d)  The  collateral  on  each  loan  to  the 
Affiliated  Borrowers  initially  will  be  at 
least  102  percent  of  the  market  value  of 
the  loaned  securities,  which  is  in  excess 
of  the  100  percent  collateral  required 
under  PTE  81-6,  and  has  been  and  will 
be  monitored  daily  by  the  DB  Lending 
Agent. 

(e)  The  Client  Plans  have  received  and 
will  receive  a  monthly  report  which 
provides  an  independent  fiduciary  of 


'2  For  purposes  of  this  proposed  exemption,  the 
term  "full  Investment  responsibility"  means  that 
the  fiduciary  responsible  for  making  investment 
decisions  on  behalf  of  the  group  trust  or  other  form 
of  entity,  has  and  exercises  discretionary 
management  authority  over  all  of  the  assets  of  the 
group  trust  or  other  plan  assets  entity. 
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the  Client  Plans  with  information  on 
loan  activity,  fees,  loan  return/yield  and 
the  rates  on  loans  to  the  Affiliated 
Borrowers  as  compared  with  loans  to 
other  brokers  and  the  level  of  collateral 
on  the  loans. 

(f)  Neither  the  DB  Lending  Agent  nor 
any  affiliate  has  or  will  have 
discretionary  authority  or  control  over 
the  Client  Plan's  acquisition  or 
disposition  of  securities  available  for 
loan. 

(g)  The  terms  of  the  fee  or  rebate 
payable  for  each  loan  have  been  and 
will  be  at  least  as  favorable  to  the  Client 
Plans  as  those  of  a  comparable  arm's 
length  transaction  between  unrelated 
parties. 

(h)  All  of  the  procedures  under  the 
transactions  have  conformed  or  will 
conform  to  the  applicable  provisions  of 
PTE  81-6  and  PTE  82-63  and  also  have 
been  and  will  be  in  compliance  with  the 
applicable  securities  laws  of  the  United 
States  and  the  local  laws  of  the  Foreign 
Affiliates. 
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FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Information  Systems  Development,  Inc. 
Employees  Profit  Sharing  Plan  (the 
Plan),  Located  in  Cincinnati,  Ohio 

[Application  No.  D-10787] 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
PR  32836,  32847,  August  10,  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  proposed  sale  by 
the  Plan  of  certain  illiquid  limited 
partnership  interests  (collectively;  the 
Interests)  to  CONVERGYS  Information 
Management  Group  Inc.  (the  Company), 
the  sponsor  of  the  Plan  and  a  party  in 
interest  with  respect  to  the  Plan, 
provided  that  the  following  conditions 
are  met: 

(1)  The  sale  is  a  one-time  transaction 
for  cash; 

(2)  The  Plan  receives  an  amount  equal 
to  the  greater  of:  (a)  The  Plan's  cost  for 
the  Interests,  less  all  cash  distributions 
received  as  a  result  of  owning  the 
Interests  [i.e.,  the  adjusted  cost),  (b)  the 
fair  market  value  of  the  Interests  on  the 
date  of  the  sale,  as  established  by  a 
qualified  independent  appraiser,  or  (c) 


the  estimated  value  of  the  Interests,  as 
determined  by  the  general  partner  of 
each  partnership  and  reported  on  the 
most  recent  account  statements 
available  at  the  time  of  the  sale; 

(3)  The  Plan  pays  no  commissions  or 
any  other  expenses  relating  to  the  sale; 
and 

(4)  The  Plan  suffers  no  loss,  as  a  result 
of  its  acquisition  and  holding  of  the 
Interests,  taking  into  account  all  cash 
distributions  received  by  the  Plan  as  a 
result  of  owning  the  Interests. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  401  (k)  defined 
contribution,  profit  sharing  plan  with 
approximately  43  participants  and 
$2,487,682.52  in  total  assets  as  of  March 
31, 1999.  Approximately  1.16%  of  the 
Plan's  total  assets  will  be  involved  in 
the  proposed  transaction.  Mr.  James 
Dahmus,  a  Senior  Vice  President  and 
Controller  of  the  Company,  is  the  trustee 
of  the  Plan. 

The  Plan  was  originally  established 
and  maintained  by  Information  Systems 
Development,  Inc.  (ISD).  The  Company 
acquired  ISD  effective  January  1, 1996, 
and  as  a  result  became  the  sponsor  of 
the  Plan.  The  Company  is  in  the 
business  of  providing  billing  and 
customer  support  solutions  for  the 
communications  industry,  both 
domestically  and  internationally. 

2.  Among  the  assets  of  the  Plan  are 
investments  in  five  limited  partnerships 
(i.e.,  the  Interests):  (i)  Pegasus  Aircraft 
Partners,  L.P.  (Pegasus  I);  (ii)  Pegasus 
Aircraft  Partners  H,  L.P.  (Pegasus  II);  (iii) 
Paine  Webber  Equity  Partners  Two 
Limited  Partnership  (PW  Equity);  (iv) 
Paine  Webber  Preferred  Yield  Fund,  L.P. 
(PW  Yield);  and  (v)  Geodyne  Energy 
Income  Ltd.  Partnership  II D  (Geodyne). 

3.  Pegasus  I  was  formed  in  June,  1988, 
for  the  piupose  of  acquiring  a  specified 
portfolio  of  used  commercial  aircraft 
and  leasing  them  to  commercial  airlines. 
The  managing  general  partner  is  Pegasus 
Aircraft  Management  Corporation, 
located  in  San  Francisco,  California. 

On  December  21, 1988,  the  Plan 
purchased  its  Interests  for  cash  during 
the  original  offiering  to  the  public 
through  Paine  Webber  Incorporated 
(Paiine  Webber),  a  sales  agent.'' 
Specifically,  the  Plan  purchased  255 
imits  in  Pegasus  I  at  a  price  of  $20  per 
imit,  for  a  total  purchase  price  of  $5,100. 
The  Plan's  interest  in  Pegasus  I 
represents  a  0.006%  interest  in  the 
partnership.  As  of  December  31, 1998, 


"The  Plan's  account  relating  to  the  holding  of 
the  Interests  is  currently  serviced  through  a  Paine 
Webber  office  located  in  Fort  Lauderdale,  Florida. 
The  Interests  were  purchased  by  the  Plan  through 
Paine  Webber's  office  in  Plantation,  Florida,  but 
this  office  has  now  closed. 


the  Plan  had  received  total  distributions 
fitjm  Pegasus  I  in  the  amount  of  $4,917. 

4.  Pegasus  II  was  formed  in  April, 
1989,  also  for  the  purpose  of  acquiring 

a  specified  portfolio  of  used  commercial 
aircraft  and  leasing  them  to  commercial 
airlines.  The  managing  general  partner 
is  Pegasus  Aircraft  Management 
Corporation,  located  in  San  Francisco, 
California. 

On  December  21, 1989,  the  Plan 
purchased  for  cash  fixim  Paine  Webber 
1,000  units  in  Pegasus  n  at  a  price  of 
$20  per  unit,  for  a  total  purchase  price 
of  S20.000.  The  Plan's  interest 
represents  a  0.136%  interest  in  Pegasus 
n.  As  of  December  31, 1998.  the  Plan 
had  received  distributions  from  Pegasus 
n  in  the  amoimt  of  $15,380. 

5.  PW  Equity  was  formed  in  May, 
1986,  for  the  purpose  of  investing  in  a 
diversified  portfolio  of  existing,  newly- 
constructed,  or  to-be-built,  income- 
producing  real  properties  such  as 
apartments,  shopping  centers,  hotels, 
office  buildings  and  industrial 
buildings.  The  managing  general  partner 
is  Second  Equity  Partners,  Inc.,  located 
in  Boston,  Massachusetts. 

On  June  30, 1987,  the  Plan  purchased 
for  cash  from  Paine  Webber  35,000  units 
in  PW  Equity  at  a  price  of  $1.00  per 
unit,  for  a  total  purchase  price  of 
$35,000.  The  Plan's  interest  represents  a 
0.026%  interest  in  PW  Equity.  As  of 
May  15, 1998,  the  Plan  received 
distributions  from  PW  Equity  totaling 
$21,675.81. 

6.  PW  Yield  was  formed  in  December, 
1989,  for  the  purpose  of  acquiring  a 
portfolio  of  equipment  for  leasing  to 
unaffiliated  parties.  PW  Yield's  portfolio 
of  equipment  includes  industrial, 
materials  handling,  mining,  medical, 
research  and  development, 
transportation,  store  fixtures, 
manufacturingtesting  and  office 
technology  equipment.  The  managing 
general  partner  is  CAI  Equipment 
Leasing  II  Corp.,  located  in  Denver, 
Colorado. 

On  October  30, 1990,  the  Plan 
purchased  for  cash  from  Paine  Webber 
37  units  in  PW  Yield  at  a  price  of  $500 
per  tmit  for  a  total  purchase  price  of 
$18,500.  The  Plan's  interest  in  PvV  Yield 
represents  a  0.026%  interest  in  the 
partnership.  As  of  December  31, 1998, 
the  Plan  had  received  distributions  horn 
the  partnership  totaling  $19,340. 

7.  Geodyne  was  formed  in  May,  1988, 
for  the  purpose  of  engaging  in  the 
business  of  owning  interests  in 
producing  oil  and  gas  properties  located 
in  the  continental  United  States.  The 
general  partner  is  Geodyne  Resources, 
Inc.,  located  in  Tulsa,  Oklahoma. 

On  April  15,  1988,  the  Plan  pim:hased 
for  cash  from  Paine  Webber  250  units  in 


57152 


Federal  Register /Vol.  64,  No.  204 /Friday,  October  22,  1999 /Notices 


Geodjme  at  a  price  of  $100  per  unit  for 
a  total  purchase  price  of  $25,000.  The 
Plan's  interest  represents  a  0.079% 
interest  in  Geodyne.  As  of  May  15, 1998, 
the  Plan  had  received  distributions  from 
Geodyne  totaling  $22,022. 

8.  The  partnerships  and  their  general 
partners  are  unrelated  to  ISD,  the 
Company  and  the  Plan.  As  noted  above, 
the  five  limited  partnerships  (the 
Partnerships)  were  organized  and 
marketed  by  Paine  Webber.-*^  The 
Partnerships  and  their  imderlying  assets 
are  valued  semiannually  by  an 
independent  appraiser. 

9.  The  applicant  represents  that  there 
is  no  ready  market  for  the  Partnerships, 
and  the  general  partners  are  under  no 
obligation  to  aid  in  the  sale  of  the 
Interests.  The  Company's  efforts  to  find 
a  buyer  for  the  Interests  have  been 
unsuccessful.  As  a  result,  the  Plan  now 
proposes  to  sell  the  Interests  to  the 
Company.  The  Company  will  purchase 
the  Interests  for  the  greater  of:  (i)  The 
cost  of  the  Interests  less  the 
distributions  received  by  the  Plan  from 
each  Partnership  (i.e.,  the  adjusted  cost); 
(ii)  fair  market  value  of  the  Interests,  as 
determined  on  the  date  of  the  proposed 
sale  by  an  independent,  qualified 
appraiser;  or  (iii)  the  estimated  value  of 
the  Interests,  as  determined  by  the 
general  partner  of  each  partnership  and 
reported  on  the  most  recent  account 
statements  available  at  the  time  of  the 
sale. 

10.  Valuations  of  the  Interests  are 
provided  to  Paine  Webber  by 
independent  valuation  services  twice  a 
year.  Pegasus  I,  Pegasus  II,  PW  Equity 
and  PW  Yield  are  valued  by  the 
Valuation  Group  (VG),  an  independent 
qualified  appraisal  firm  located  in 
Memphis,  Tennessee,  and  Geodyne  is 
valued  by  Stanger  &  Company  (SC),  an 
independent  qualified  appraisal  firm 
located  in  Shrewsbury,  New  Jersey.  The 
VG  and  SC  are  independent  of  each 
Partnership,  the  Plan  and  the  Company. 

In  the  reports  dated  Jime  22, 1999  (the 
VG  Reports),  Michael  D.  Phelan  (Mr. 
Phelan),  the  president  of  VG,  stated  that 
the  aggregate  fair  market  value  of:  the 


Pegasus  I  Interests  is  $1,173  ($4.60  per 
unit);  the  Pegasus  II  Interests  is  $4,690 
($4.69  per  unit);  the  PW  Equity  Interests 
is  $5,600  ($0.16  per  unit);  and  the  PW 
Yield  Interests  is  $481  ($13  per  unit). 
The  VG  Reports  indicate  that  these 
investments  are  generally  illiquid,  non- 
tradeable  investment  vehicles  designed 
to  be  held  by  the  original  investors  imtil 
the  partnership  sponsor  elects  to  sell  the 
underlying  assets  and  make  liquidating 
distributions  to  limited  partners. 
Although  there  is  no  readily  available 
market  for  the  Interests,  VG  conducts  a 
partnership  valuation  process  involving 
the  following  procedm«s:  (i)  Financial 
statement  analysis  and  review  of  the 
partnership's  legal  structiire  and  related 
issues;  (ii)  research  of  the  underlying 
assets;  and  (iii)  analysis  related  to  the 
market  for  limited  partnership  interests 
and  similar  traded  securities. 

1 1 .  The  fair  market  value 
determination  for  Geodyne  was 
prepared  by  SC  on  March  31, 1999  and 
states  that  the  fair  market  value  per  each 
Geodyne  Interest  is  $18.00  per  unit  for 
250  units  for  a  total  price  of  $4500  (SC 
Report).  SC  Report  states  that  in 
estimating  the  value  of  a  business  or  its 
securities,  consideration  is  typically 
given  to  the  following  approaches  to 
value:  the  Asset  Accumulation  or  Net 
Asset  Approach,  the  Capital  Market 
Valuation  Approach  and  the  Income 
Approach. 

12.  On  August  1, 1994,  the  Plan 
appointed  Fidelity  Trust  Management 
Company  (Fidelity)  as  trustee  and 
record-keeper  for  the  Plan's  assets 
(excluding  the  Interests).  The  applicant 
represents  that  Fidelity  did  not  accept 
trusteeship  over  the  Interests  because, 
due  to  their  illiquid  nature,  they  could 
not  be  valued  on  the  same  basis  as  the 
Plan's  other  investments."  ISD,  the 
prior  Plan  sponsor,  at  that  time 
determined  that  the  Interests  had  no 
value  and  ceased  allocations  to  the 
participants'  accounts  with  respect  to 
the  Interests.^*  The  applicant  states  that 
it  subsequently  determined  that  this 
approach  was  incorrect.  Therefore,  the 
Company  filed  an  application  with  the 


Internal  Revenue  Service  (IRS)  on  April 
21, 1997,  under  its  Volimtary 
Compliance  Resolution  Program  (VCR 
Program).  A  compliance  statement  was 
issued  in  September  of  1997,  approving 
the  correction  methodology  of  allocating 
the  value  of  the  Interests  on  a  pro  rata 
basis  to  the  participants'  accounts. 

The  Company  now  desires  to 
piutihase  the  Interests  from  the  Plan  for 
cash  in  order  to  allow  the  Plan  to 
accomplish  this  allocation.  The  Plan 
allows  its  participants  to  access  their 
account  valuations,  and  to  direct  the 
investment  of  thefr  accounts,  on  a  daily 
basis.  However,  the  applicant  states  that 
the  Interests  are  illiquid  and 
incompatible  with  the  Plan's  daily 
valuation  system.  The  sale  of  the 
Interests  to  the  Company  would  allow 
the  participants  to  receive  an  allocation 
of  cash  which  they  could  invest  in  other 
investment  vehicles  offered  under  the 
Plan,  and  would  facilitate  distributions 
bom  the  Plan. 

13.  The  Company  proposes  to  pay  the 
Plan  the  greater  of:  (i)  The  original 
purchase  price  of  the  Interests  less 
distributions  received  from  the 
Partnerships  (i.e.,  adjusted  cost);  (ii)  the 
fair  market  value  as  of  the  date  of  the 
sale,  as  established  by  a  qualified 
independent  appraiser;  or  (iii)  the 
estimated  value  of  the  Interests,  as 
determined  by  the  general  partner  of 
each  Partnership  and  reported  on  the 
most  recent  accoimt  statements 
available  at  the  time  of  the  sale.  With 
respect  to  the  valuations  noted  in  item 
(ii)  above,  the  applicant  represents  that 
fair  market  value  of  the  Interests  is 
determined  twice  a  year  by  an 
independent,  qualified  valuation  firm 
and  provided  to  Paine  Webber  for  the 
purpose  of  issuing  account  statements. 
The  Paine  Webber  account  statements 
also  include  an  estimated  value 
provided  by  the  general  partner  of  each 
Partnership,  which  indicate  the 
amounts  noted  in  item  (iii)  above.  Based 
on  the  most  recent  Paine  Webber 
statements,  the  Company  would  buy  the 
Interests  for  the  purchase  price  shown 
in  the  table  below. 


Partnership 


Pegasus  I 

Pegasus  II ". 

PW  Equity  

PW  Yield ♦*. 


Adjusted 
costs? 


$183 

4,620 

13,324 

(840) 


Fair  mar- 
ket value 


$1,173 

4,690 

5,600 

481 


Issuer 
value  38 


$1,877 

7.210 

9,450 

777 


Purchase 
price 


$1,877 

7,210 

13,324 

777 


"The  applicant  represents  that  Paine  Webber  is 
not  the  general  partner  of  any  of  the  Partnerships; 
however,  Paine  Webber's  parent  company,  Paine 
Webber  Group  hic,  is  the  parent  company  of  the 
following  general  partners: 

Pegasus  I — Air  Transport  Leasing,  Inc. 
(Administrative  general  partner) 


Pegasus  II — Air  Transport  Leasing,  Inc. 
(Administrative  general  partner) 

PW  Yield— General  Equipment  Management,  Inc. 
(Administrative  general  partner) 

PW  Equity— Second  Equity  Partners,  Inc. 
(Managing  general  partner) 


"  Paine  Webber  is  currently  the  custodian  of  the 
Interests. 

^The  Department  is  providing  no  opinion  herein 
regarding  whether  ISO's  determinations  with 
respect  to  the  Interests  violated  any  provision  of 
Part  4  of  Title  I  of  the  Act. 
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Partnership 


Geodyne 
Total 


Adjusted 
costal 


2,998 


Fair  mar- 
ket value 


4,500 


Issuer 
value* 


5,783 


Purchase 
price 


5,783 


28.971 


14.  Certain  Repurchase  Offers  for  the 
Interests.  The  applicant  states  that  the 
general  partner  of  Geodyne  is  obligated 
by  the  terms  of  the  Partnership 
agreement  to  annually  issue  a 
repurchase  offer  which  is  based  on  the 
estimated  future  net  revenues  from  the 
Partnership's  reserves.  The  most  recent 
repurchase  offer  was  for  an  amount 
which  was  less  than  either  the  third 
party  determination  of  fair  market  value, 
or  the  issuer  estimated  value.  The 
current  repurchase  price  is  in  the 
process  of  being  determined. 

Three  purchase  offers  were  made  in 
1998  to  the  limited  partners  in  PW 
Equity.  First  Commercial  Guarantee,  in 
an  offer  dated  May  8,  1998,  was  seeking 
to  acquire  up  to  0.8%  of  the  outstanding 
Interests  for  $0.28  per  Interest.  Madison 
Partnership  Liquidity  Investors  27,  LLC, 
in  an  offer  dated  April  29, 1998,  was 
seeking  to  acquire  up  to  4.9%  of  the 
outstanding  Interests  for  $0.21  per 
interest.  Smithtown  Bay,  LLC,  in  an 
offer  dated  March  11,  1998,  was  seeking 
to  acquire  approximately  4.9%  of  the 
outstanding  Interests  for  $0.20  per 
Interest.  The  applicant  represents, 
however,  that  the  managing  general 
partner  advised  the  limited  partners  of 
PW  Equity  that  it  did  not  support  these 
offers  because  such  offers  were 
financially  inadequate  as  compared  to 
the  managing  general  partner's  recent 
estimate  of  the  Partnership's  value. 

A  repurchase  offer  was  recently  made 
to  the  limited  partners  in  Pegasus  II. 
Madison  Liquidity  Investors  102,  LLC, 
in  an  offer  dated  March  23, 1999,  was 
seeking  to  acquire  up  to  4.9%  of  the 
outstanding  Interests  for  $3.50  per 
Interest.  The  offer  expired  April  30, 
1999.  The  purchase  price  of  $3.50  per 
Interest  was  less  than  the  general 
partners  estimate  and  a  third  party 
estimate  of  value. 

15.  The  applicant  represents  that  the 
proposed  transaction  is  administratively 
feasible,  and  in  the  best  interest  and 
protective  of  the  Plan.  The  transaction 
will  be  for  cash  and  the  Plan  will  pay 
no  costs  or  commissions  associated  with 
the  sale.  Furthermore,  the  applicant 
represents  that  the  Interests  are  the 


odian  of  the 


3'  The  adjusted  cost  is  the  cost  of  the  Interests  less 
distributions  received  by  the  Plan  from  each 
Partnership. 

3*  This  is  the  estimated  value  of  the  Interests  as 
determined  by  the  general  partner  of  each 
Partnership. 


subject  of  a  Compliance  Statement 
between  the  IRS  and  the  Company.  The 
Compliance  Statement  states  that  the 
participants'  accoimts  would  be 
credited  with  their  pro  rata  share  of  the 
value  of  the  Interests.  Therefore,  cash 
received  from  the  sale  of  the  Interests 
will  be  allocated  to  the  participants' 
accounts  in  the  Plan.  Additionally,  the 
Plan  has  changed  to  daily 
recordkeeping,  and  the  Interests  cannot 
be  valued  on  the  daily  basis.  The 
applicant  represents  that  the  Interests 
are  incompatible  with  the  Plan's  current 
investment  environment,  which  aUows 
the  participants  to  obtain  the  value  of 
their  accounts  and  direct  the  investment 
of  their  accounts  on  the  daily  basis. 
Therefore,  Uquidating  the  Interests 
would  generate  cash  to  the  Plan  that 
would  facilitate  any  required 
distributions  to  the  Plan's  participants 
and  beneficiaries.  The  appHcant  states 
that  if  the  Interests  were  sold  to  an 
imrelated  third  party,  the  Plan  would 
receive  substantially  less  than  the 
amoiwts  the  Company  is  proposing  to 
pay  for  the  Interests.  Furthermore,  the 
applicant  represents  that  any  amoimts 
received  by  the  Plan  as  a  result  of  the 
proposed  transaction,  which  are  in 
excess  of  the  fair  market  value  of  the 
Interests  will  be  treated  as  a 
contribution  to  the  Plan,  but  that  this 
contribution  will  not  exceed  limitations 
of  section  415  of  the  Internal  Revenue 
Code. 

16.  In  siunmary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  statutory  criteria  for  an 
exemption  imder  section  408(a)  of  the 
Act  for  the  following  reasons:  (a)  The 
sale  will  be  a  one-time  transaction  for 
cash;  (b)  the  Plan  will  pay  no 
commissions  or  any  other  expenses 
relating  to  the  sale;  (c)  the  Plan  will 
receive  an  amoimt  equal  to  the  greater 
of:  (i)  The  Plan's  cost  for  the  Interests, 
less  all  cash  distributions  received  as  a 
result  of  owning  the  Interests  (i.e.,  the 
adjusted  cost),  (ii)  the  fair  market  value 
of  the  Interests  on  the  date  of  the  sale, 
as  established  by  a  qualified 
independent  appraiser,  or  (iii)  the 
estimated  value  of  the  Interests,  as 
determined  by  the  general  partner  and 
reported  on  the  most  recent  account 
statements  available  at  the  time  of  the 
sale;  and  (d)  the  sale  will  enhance  the 
liquidity  and  diversification  of  the 
Plan's  assets  and  facilitate  any  required 


distributions  to  the  participants  and 
beneficiaries. 

Tax  Consequences  of  Transaction 

The  Department  of  Treasury  has 
determined  that  if  a  transaction  between 
a  qualified  employee  benefit  plan  and 
its  sponsoring  employer  (or  an  affiliate 
thereof)  results  in  the  plan  either  paying 
less  or  receiving  more  than  fair  market 
value,  such  excess  may  be  considered  a 
contribution  by  the  sponsoring 
employer  to  the  plan,  and  therefore 
must  be  examined  imder  the  applicable 
provisions  of  the  Internal  Revenue 
Code,  including  sections  401(a)(4),  404 
and  415. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemption 
will  be  given  to  all  interested  parties 
(participants  and  beneficiaries)  by  first 
class  mail  or  inter-office  mail  within  ten 
(10)  days  of  the  date  of  publication  of 
this  notice  of  pendency  in  the  Federal 
Register.  Such  notice  will  include  a 
copy  of  the  notice  of  proposed 
exemption  as  published  in  the  Federal 
Register  and  a  supplemental  statement, 
as  required  pursuant  to  29  CFR 
2570.43(b)(2).  This  supplemental 
statement  will  inform  all  interested 
persons  of  their  right  to  comment  on  the 
proposed  exemption  and  to  request  a 
hearing.  All  written  conmients  and 
requests  for  a  hearing  are  due  within 
forty  (40)  days  of  the  publication  of  this 
notice  of  proposed  exemption  in  the 
Federal  Register. 

ron  FURTHER  INFORMATION  CONTACT: 
Ekaterina  A.  Uzlyan  of  the  Department, 
telephone  (202)  219-8883.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  iiis 
duties  respecting  the  plan  solely  in  the 
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interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  yfill  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  &ct  that  a  transaction 
is  subiect  to  an  administrative  or 
stattitory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  foct  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  DC,  this  18th  day  of 
October.  1999. 
Ivan  Strasfeld. 

Dinctor  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
IFR  Doc.  99-27520  Filed  10-21-99;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Banafits 
Administration 

Working  Group  Exploring  the 
Poasibility  of  Using  Surplus  Panaion 
Aaaata  To  Secure  Ratlraa  Health 
Benefits  Advisory  Council  on 
Employee  Welfare  and  Penaion 
Benefits  Plana;  Notice  of  Masting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  a  public  meeting  will  be 
held  on  Wednesday,  November  10, 
1999,  of  the  Advisory  Council  on 
Employee  Welfare  and  Pension  Benefit 
Plans  Working  Group  assigned  to 
explore  the  possibility  of  using  surplus 
pension  assets  to  secure  retiree  health 
benefits. 

The  session  will  take  place  in  Room 
N-3437  A-B,  U.S.  Department  of  Labor 
Building,  Second  and  Constitution 
Avenue  NW,  Washington  DC  20210. 
The  purpose  of  the  open  meeting,  which 
will  run  from  9:30  a.m.  to 
approximately  11:30  a.m.,  is  for  working 
group  members  to  finalize  the 
committee's  report  to  be  presented  that 
afternoon  to  the  full  Advisory  Council. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
the  topic  by  submitting  20  copies  on  or 
before  November  1, 1999,  to  Sharon 
Morrissey,  Executive  Secretary,  ERISA 
Advisory  Council,  U.S.  Department  of 
Labor,  Room  N-5677,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Working  Group  should  forward  their 
request  to  the  Executive  Secretary  or 
telephone  (202)  219-8753.  Oral 
presentations  will  be  limited  to  10 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabilities,  who  need  special 
accommodations,  should  contact  Sharon 
Morrissey  by  November  1,  at  the  address 
indicated  in  this  notice. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copim  of 
such  statements  should  be  sent  to  the 
executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  November  1. 

Signed  at  Washington.  DC.  this  18th  day  of 
October,  1999 
Richard  McGahey, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 
IFR  Doc.  99-27652  Filed  10-21-99;  8:45  am] 

eaUNQ  COOE  4S10-2»-M 


DEPARTMENT  OF  LABOR 

Penaion  and  Welfare  Benefits 
Admlniatration 

Woridng  Group  Studying  laauas 
Surrounding  ttw  Trend  in  the  Defined 
Banaftt  Plan  Maricat  With  a  Focua  on 
Employar-Sponaorad  Hybrid  Plana 
Adviaory  Council  on  Empioyaa  Watfara 
and  Panaion  Banaflta  Plana;  Notica  of 
Masting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  a  public  meeting  will  be 
held  on  Tuesday,  November  9, 1999,  of 
the  Advisory  Coimcil  on  Employee 
Welfare  and  Pension  Benefit  Plans 
Woridng  Group  assigned  to  study  issues 
surrounding  trends  in  the  defined 
benefit  market  with  a  focus  on 
employer-sponsored  hybrid  plans. 

The  purpose  of  the  open  meeting, 
which  will  run  from  9:30  a.m.  to 
approximately  noon  N-3427  A-B,  U.S. 
Department  of  Labor  Building,  Second 
and  Constitution  Avenue  NW, 
Washington  DC  20210,  is  for  working 
group  members  to  complete  the 
committee's  report/recommendations 
fOT  the  1999  topic. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
the  topic  by  submitting  20  copies  on  or 
before  November  1, 1999,  to  Sharon 
Morrissey,  Executive  Secretary,  ERISA 
Advisory  Council,  U.S.  Department  of 
Labor,  Room  N-5677,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Working  Group  should  forward  their 
request  to  the  Executive  Secretary  or 
telephone  (202)  219-8753.  Oral 
presentations  will  be  limited  to  10 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabilities,  who  need  special 
accommodations,  should  contact  Sharon 
Morrissey  by  November  1,  at  the  address 
indicated  in  this  notice. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  November  1. 

Signed  at  Washington.  DC.  this  18th  day  of 
October,  1999. 
Richard  McGahey, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 
[FR  Doc.  99-27653  Filed  10-21-99;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Pension  and  Wetfare  Benefits 
Administration 

108th  IMeeting  of  ttw  Advisory  Council 
on  Employee  Welfare  and  Pension 
Benefits  Plans;  Notice  of  Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Secxirity  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  the  108th  public  meeting  of 
the  Advisory  Coimcil  on  Employee 
Welfare  and  Pension  Benefit  Plans  will 
be  held  on  Wednesday,  November  10, 
1999. 

The  purpose  of  the  open  meeting, 
which  will  run  from  1  p.m.  to 
approximately  3:30  p.m.  in  the 
Secretary's  Conference  Room  in  S-2508, 
U.S.  Department  of  Labor  Building, 
Second  and  Constitution  Avenue  NW, 
Washington,  DC  20210,  is  for  the  three 
1999  working  group  chairs  to  present 
their  committees'  reports  to  the  full 
body  for  acceptance  and  for  the 
presentation  of  a  status  report  on  the 
activities  of  the  Pension  and  Welfare 
Benefits  Administration,  which  staffs 
the  Advisory  Coimcil  for  the  Secretary 
of  Labor.  In  addition,  the  Advisory 
Council  will  bid  farewell  to  five 
members  who  are  completing  their 
three-year  terms  of  office.  They  include 
Barbara  Uberti,  current  chair  of  the 
Advisory  Council;  Dr.  Thomas  J. 
Mackell,  Jr.,  current  vice  chair  of  the 
Council;  Michael  Fanning,  J.  Kenneth 
Blackwell  and  Neil  Grossman. 

Working  Group  topics  and  the  chairs 
of  those  working  groups  are: 

•  Benefit  Implications  of  a  Contingent 
Workforce,  Mr.  Fanning; 

•  Exploring  the  Possibility  of  Using 
Pension  Surplus  to  Fund  Retiree  Health 
Benefits,  Michael  J.  Gulotta,  and 

•  The  Trend  in  the  Defined  Benefit 
Plan  Market  with  a  Focus  on  Hybrid 
Plans,  including  Cash  Balance  Plans, 
Judith  F.  Mazo. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
any  of  these  topics  by  submitting  20 
copies  on  or  before  November  1, 1999, 
to  Sharon  Morrissey,  Executive 
Secretary,  ERISA  Advisory  Council, 
U.S.  Department  of  Labor,  Room  N- 
5677,  200  Constitution  Avenue,  NW, 
Washington,  DC  20210.  Individuals  or 
representatives  of  organizations  wishing 
to  address  the  full  Advisory  Coimcil 
should  forward  their  request  to  the 
Executive  Secretary  or  telephone  (202) 
219-8753.  Oral  presraitations  will  be 
limited  to  10  minutes,  but  an  extended 
statement  may  be  submitted  for  the 
record.  Individuals  with  disabilities, 
who  need  special  accommodations. 


should  contact  Sharon  Morrissey  by 
November  1,  at  the  address  indicated  in 
this  notice. 

Organizations  or  individuals  also  may 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  November  1. 

Signed  at  Washington,  DC,  this  18th  day  of 
October,  1999. 

Richard  McGahey, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 
[FR  Doc.  99-27654  Filed  10-21-99;  8:45  am] 
BILUNG  CODE  4S10-29-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  BeneTits 
Administration 

Working  Group  on  ttie  Benefit 
Implications  Due  to  the  Growth  of  a 
Contingent  Workforce  Advisory 
Council  on  Employee  Welfare  and 
Pension  Benefits  Plans;  Notice  of 
Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  the  Working  Group 
assigned  by  the  Advisory  Council  on 
Employee  Welfare  and  Pension  Benefit 
Plans  to  study  what  the  benefit 
implications  are  due  to  the  growth  of  a 
contingent  workforce  will  hold  an  open 
public  meeting  on  Tuesday,  November 
9, 1999,  in  Room  N3437  A-B,  U.S. 
Department  of  Labor  Building,  Second 
and  Constitution  Avenue,  NW, 
Washington,  DC  20210. 

The  purpose  of  the  open  meeting, 
which  will  run  from  1  p.m.  to 
approximately  3:30  p.m.,  if  for  Working 
Group  members  to  complete  its  report 
and  recommendations  for  the  year  to 
present  November  10  at  the  full 
Advisory  Council  meeting. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
the  topic  by  submitting  20  copies  on  or 
before  November  1, 1999,  to  Sharon 
Morrissey,  Executive  Secretary,  ERISA 
Advisory  Council,  U.S.  Department  of 
Labor,  Room  N-5677,  200  Constitution 
Avenue.  NW,  Washington,  DC  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Working  Group  should  forward  their 
request  to  the  Executive  Secretary  or 
telephone  (202)  219-8753.  Oral 
presentations  will  be  limited  to  10 
minutes,  but  an  extended  statement  may 


be  submitted  for  the  record.  Individuals 
with  disabilities,  who  need  special 
accommodations,  should  contact  Sharon 
Morrissey  by  November  1 ,  at  the  address 
indicated  in  this  notice. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  November  1. 

Signed  at  Washington,  DC,  this  18th  day  of 
October,  1999. 

Richard  McGahey, 

Assistant  Secretary.  Pension  and  Welfare 
Benefits  Administration. 

(FR  Doc.  99-27655  Filed  10-21-99;  8:45  am] 

BILUNG  CODE  451fr-29-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-295  and  50-304]  s 

Commonwealth  Edison  Company  (Zion 
Nuclear  Power  Station  Units  1  and  2); 
Exemption 

I 

Commonwealth  Edison  Company 
(ComEd  or  the  licensee)  is  the  holder  Of 
Facility  Operating  License  Nos.  DPR-39 
and  DPR-48,  which  authorize  the 
licensee  to  possess  the  Zion  Nuclear 
Power  Station  (ZNPS).  The  license 
states,  among  other  things,  that  the 
facility  is  subject  to  all  tbe  rules, 
regulations,  and  orders  of  the  US 
Nuclear  Regulatory  Commission  (the 
Commission  or  NRC)  now  or  hereafter 
in  effect.  The  facility  consists  of  two 
pressurized-water  reactors  located  at  the 
ComEd  site  on  the  west  shore  of  Lake 
Michigan  about  40  miles  north  of 
Chicago,  Illinois,  in  the  extreme  eastern 
portion  of  the  city  of  Zion,  Illinois  (Lake 
County).  The  facility  is  permanently 
shut  down  and  defueled,  and  the 
licensee  is  no  longer  authorized  to 
operate  or  place  fuel  in  the  reactor. 

n 

Section  73.55  of  Title  10  of  the  Code 
of  Federal  Regulations,  "Requirements 
for  physical  protection  of  licensed 
activities  in  nuclear  power  reactors 
against  radiological  sabotage,"  states 
that  "The  licensee  shall  establish  and 
maintain  an  onsite  physical  protection 
system  and  security  (»ganization  which 
will  have  as  its  objective  to  provide  high 
assurance  that  activities  involving 
special  nuclear  material  are  not  inimical 
to  the  common  defense  and  security  and 
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do  not  constitute  an  unreasonable  risk 
to  the  public  health  and  safety." 

By  letter  dated  July  30. 1999.  the 
licensee  requested  an  exemption  from 
certain  requirements  of  10  CTft  73.55. 
These  requirements  are:  (1)  10  CFR 
73.55(a>— the  requirement  that  a 
licensed  senior  operator  suspend 
safeguards  measxires  and  assigning  that 
authority  to  a  certified  fuel  handler;  (2) 
10  CFR  73.55(c)(6) — the  requirement 
that  the  reactor  control  room  be  bullet 
resisting;  (3)  10  CFR  73.55(e)(1)— the 
requirements  to  have  a  secondary  alarm 
station,  that  the  central  alarm  station  be 
located  in  the  protected  area,  that  the 
central  alarm  station  be  classified  as  a 
vital  area,  and  that  the  onsite  secondary 
power  supply  system  for  alarm 
annunciator  equipment  and  non- 
portable commimication  equipment  be 
located  in  a  vital  area;  (4)  10  CFR 
73.55(f)(4) — the  requirement  that  non- 
'  portable  communication  equipment 
located  in  the  central  alarm  station 
remain  operable  from  independent 
power  sources  if  normal  power  is  lost; 
and  (5)  10  CFR  73.55(h)(3)— the 
requirement  to  have  five  or  more  guards 
per  shift  immediately  available  to  fulfill 
response  requirements.  The  proposed 
exemption  is  a  preliminary  step  toward 
enabling  ComEd  to  revise  the  Zion 
Security  Plan  under  10  CFR  50.54(p)  to 
implement  a  defueled  security  plan  that 
was  developed  to  protect  against 
radiological  sabotage  at  a  permanently 
shutdown  reactor  facility  with  all  fuel 
stored  in  the  spent  fuel  storage  pool. 

m 

Pursuant  to  10  CFR  73.5.  "Specific 
exemptions,"  the  Commission  may, 
upon  application  of  any  interested 
person  or  upon  its  own  initiative,  grant 
such  exemptions  in  this  part  as  it 
determines  are  authorized  by  law  and 
will  not  endanger  life  or  property  or  the 
common  defense  and  seciirity,  and  are 
otherwise  in  the  public  interest.  Section 
73.55  allows  the  Commission  to 
authorize  a  licensee  to  provide 
alternative  measures  for  protection 
against  radiological  sabotage,  provided 
the  licensee  demonstrates  that  the 
proposed  measures  meet  the  general 
performance  requirements  of  the 
regulation  and  that  the  overall  level  of 
system  performance  provides  protection 
against  radiological  sabotage  equivalent 
to  that  provided  by  the  regulation. 

The  underlying  purpose  of  10  CFR 
73.55  is  to  provide  reasonable  assiu-ance 
that  adequate  security  measiu^s  can  be 
taken  in  the  event  of  an  act  of 
radiological  sabotage.  Because  of  its 
permanently  shutdown  and  defueled 
condition,  the  number  of  target  sets 
susceptible  to  sabotage  attacks  has  been 


reduced.  In  addition,  with  more  than  31 
months  of  radiological  and  heat  decay 
since  ZNPS  was  shut  down  on  February 
21, 1997,  the  radiological  hazards 
associated  with  the  remaining  target 
sets,  even  if  subject  to  sabotage  attack, 
do  not  pose  a  significant  threat  to  the 
public  health  and  safety. 

IV 

For  the  foregoing  reasons,  the 
Commission  has  determined  that  the 
proposed  alternative  measures  for 
protection  against  radiological  sabotage 
meet  the  same  assurance  objective  and 
the  general  performance  requirements  of 
10  CFR  73.55  considering  the 
permanently  shutdown  conditions  at 
the  ZNPS  with  all  of  the  fuel  in  the 
spent  fuel  pool.  In  addition,  the  staff  has 
determined  that  the  overall  level  of  the 
proposed  system's  performance,  as 
limited  by  this  exemption,  would  not 
result  in  a  reduction  in  the  physical 
protection  capabilities  for  the  protection 
of  special  nuclear  material  or  of  the 
Zion  Nuclear  Power  Station. 
Specifically,  an  exemption  is  being 
granted  for  five  (5)  specific  areas  in 
which  the  licensee  is  authorized  to 
modify  the  existing  security  plan 
commitments  commensurate  with  the 
security  threats  associated  with  a  ' 
permanently  shutdown  and  defueled 
site,  as  follows:  (1)  10  CFR  73.55(a)— an 
exemption  from  the  requirement  that  a 
licensed  senior  operator  suspend 
seifeguards  measures  and  assigning  that 
authority  to  a  certified  fuel  handler;  (2) 
10  CFR  73.55(c)(6) — an  exemption  from 
the  requirement  that  the  reactor  control 
room  be  bullet  resisting;  (3)  10  CFR 
73.55(e)(1) — an  exemption  from  the 
requirements  to  have  a  secondary  alarm 
station,  that  the  central  alarm  station  be 
located  in  the  protected  area,  that  the 
central  alarm  station  be  classified  as  a 
vital  area,  and  that  the  onsite  secondary 
power  supply  system  for  alarm 
annimciator  equipment  and  non- 
portable communication  equipment  be 
located  in  a  vital  area;  (4)  10  CFR 
73.55(f)(4) — an  exemption  from  the 
requirement  that  non-portable 
communication  equipment  located  in 
the  central  alarm  station  remain 
operable  from  independent  power 
sources  if  normal  power  is  lost;  and  (5) 
10  CFR  73.55(h)(3) — an  exemption  from 
the  requirement  to  have  five  or  more 
guards  per  shift  immediately  available 
to  fulfill  response  requfrements. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
73.5,  this  exemption  is  authorized  by 
law.  will  not  endanger  life  or  property 
or  the  common  defense  and  security, 
and  is  otherwise  in  the  public  interest. 
Therefore,  the  Commission  hereby 


grants  Commonwealth  Edison  an 
exemption  as  described  above  from 
those  requirements  of  10  CFR  73.55  at 
the  Zion  Nuclear  Power  Station  in  its 
permanently  shutdown  and  defueled 
condition. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  this 
exemption  will  not  have  a  significant 
effect  on  the  quality  of  the  human 
environment  (64  FR  53423). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland  this  18th  day 
of  October  1999. 

For  the  Nuclear  Regulatory  Commission. 
John  A.  Zwolinski, 
Director,  Division  of  Licensing  Project 
Management  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  99-27683  Filed  10-21-99:  8:45  am) 

BILLING  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-255] 

Consumers  Energy  Company, 
Palisades  Plant;  Environmental 
Assessment  and  Finding  of  No 
Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an 
amendment  to  Facility  Operating 
License  No.  DPR-20  issued  to  the 
Consmners  Energy  Company  (the 
licensee)  for  operation  of  the  Palisades 
Plant,  located  in  Van  Bioren  County, 
Michigan. 

Environmental  Assessment 

Identification  of  the  Proposed  Actidn 

The  proposed  amendment  would 
replace  the  current  Technical 
Specifications  (CTS)  in  their  entirety 
with  improved  TSs  (ITS)  based  on  the 
guidance  provided  in  NUREG-1432, 
Revision  1,  "Standard  Technical 
Specifications.  Combustion  Engineering 
Plants."  dated  April  1995.  The  proposed 
action  is  in  accordance  with  the 
licensee's  application  for  amendment 
dated  January  26, 1998.  as 
supplemented  by  letters  dated  April  30. 
September  14,  October  12,  and 
November  9, 1998.  and  March  1.  March 
22.  March  30,  April  7,  May  3,  June  4. 
June  11.  June  17.  July  19.  July  30. 
September  17,  and  September  30. 1999. 

The  Need  for  the  Proposed  Action 

It  has  been  recognized  that  nuclear 
safety  in  all  plants  would  benefit  from 
improvement  and  standardization  of 
technical  specifications  (TSs).  The 
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"NRC  Interim  Policy  Statement  on 
Technical  Specification  Improvements 
for  Nuclear  Power  Plants"  (52  FR  3788) 
contained  proposed  criteria  for  defining 
the  scope  of  TS.  Later,  the  Commission's 
"Final  Policy  Statement  on  Technical 
Specifications  Improvements  for 
Nuclear  Power  Reactors"  (58  FR  39132) 
incorporated  lessons  learned  since 
publication  of  the  interim  policy 
statement  and  formed  the  basis  for 
revisions  to  10  CFR  50.36,  "Technical 
Specifications."  The  "Final  Rule"  (60 
FR  36953)  codified  criteria  for 
determining  the  content  of  TSs.  Each 
power  reactor  vendor  owners'  group  and 
the  NRC  staff  developed  standard  TSs 
(STS).  The  NRC  Committee  to  Review 
Generic  Requirements  reviewed  the 
STS,  made  note  of  their  safety  merits, 
and  indicated  its  support  of  conversion 
by  operating  plants  to  the  STS.  For 
Palisades,  the  STS  are  NUREG-1432. 
Revision  1,  "Standard  Technical 
Specifications.  Combustion  Engineering 
Plants,"  dated  April  1995.  This 
document  forms  the  basis  for  the 
Palisades  ITS  conversion. 

Description  of  the  Proposed  Change 

The  proposed  changes  to  the  CTS  are 
based  on  NUREG-1432  and  on  guidance 
provided  by  the  Commission  in  its  Final 
Policy  Statement.  The  objective  of  the 
changes  is  to  completely  rewrite, 
reformat,  and  streamline  the  CTS. 
Emphasis  is  placed  on  human  factors 
principles  to  improve  clarity  and 
understanding  of  the  TSs.  The  Bases 
section  of  the  ITS  has  been  significantly 
expanded  to  clarify  and  better  explain 
the  purpose  and  foundation  of  each 
specification.  In  addition  to  NUREG- 
1432,  portions  of  the  CTS  were  also 
used  as  the  basis  for  the  development  of 
the  Palisades  ITS.  Plant-specific  issues 
[e.g.,  unique  design  features, 
requirements,  and  operating  practices) 
were  discussed  with  the  licensee. 

The  proposed  changes  bom.  the  CTS 
can  be  grouped  into  four  general 
categories.  These  groupings  are 
characterized  as  administrative  changes, 
technical  changes — relocations, 
technical  changes — more  restrictive,  and 
technical  changes — less  restrictive. 
These  categories  are  described  as 
follows: 

1.  Administrative  changes  are  those 
that  involve  restructuring,  renumbering, 
rewording,  interpretation,  and 
rearranging  of  requirements  and  other 
changes  not  affecting  technical  content 
or  substantially  revising  an  operational 
requirement.  The  reformatting, 
renimibering,  and  rewording  processes 
reflect  the  attributes  of  NUREG-1432 
and  do  not  involve  technical  changes  to 
the  CTS.  The  proposed  changes  include 


(a)  providing  the  appropriate  numbers, 
etc.,  for  NUREG-1432  bracketed 
information  (information  that  must  be 
supplied  on  a  plant-specific  basis,  and 
which  may  change  fi-om  plant  to  plant), 

(b)  identifying  plant-specific  wording 
for  system  names,  etc.,  and  (c)  changing 
NUREG-1432  section  wording  to 
conform  to  existing  licensee  practices. 
Such  changes  are  administrative  in 
nature  and  do  not  affect  initiators  of 
analyzed  events  or  assumed  mitigation 
of  accident  or  transient  events. 

2.  Technical  changes — relocations  are 
those  changes  involving  relocation  of 
requirements  and  surveillances  from  the 
CTS  to  licensee-controlled  documents. 
The  relocated  requirements  do  not 
satisfy  or  fall  within  any  of  the  four 
criteria  specified  in  the  Commission's 
Final  Policy  Statement  and  10  CFR 
50.36(c)(2)(ii)(A)-(D),  and  may  be 
relocated  to  appropriate  licensee- 
controlled  documents. 

The  licensee's  application  of  the 
screening  criteria  is  described  in 
Voliune  1  of  its  January  26,  1998. 
application.  "Palisades  Plant  Request 
for  Conversion  to  Improved  Technical 
Specifications."  The  affected  structures, 
systems,  components,  or  variables  are 
not  assumed  to  be  initiators  of  events 
analyzed  in  the  Updated  Final  Safety 
Analysis  Report  (UFSAR)  and  are  not 
assumed  to  mitigate  accident  or 
transient  events  analyzed  in  the  UFSAR. 
The  requirements  and  surveillances  for 
these  affected  structures,  systems, 
components,  or  variables  will  be 
relocated  from  the  CTS  to 
administratively  controlled  docimients 
such  as  the  UFSAR.  the  Bases,  or  other 
licensee-controlled  documents.  Changes 
made  to  these  documents  will  be  made 
pursuant  to  10  CFR  50.59  or  other 
appropriate  control  mechanisms. 

3.  Technical  Changes — more 
restrictive  are  those  changes  that 
involve  more  stringent  requirements  for 
operation  of  the  &cility  or  eliminate 
existing  flexibility.  These  more  stringent 
requirements  do  not  result  in  operation 
that  will  alter  assumptions  relative  to 
mitigation  of  an  accident  or  transient 
event.  In  general,  these  more  restrictive 
technical  changes  have  been  made  to 
achieve  consistency,  correct 
discrepancies,  and  remove  ambiguities 
boTO.  the  specifications. 

4.  Technical  changes — less  restrictive 
are  changes  where  current  requirements 
are  relaxed  or  eliminated,  or  new 
flexibility  is  provided.  The  more 
significant  "less  restrictive" 
requirements  are  justified  on  a  case-by- 
case  basis.  When  requirements  have 
been  shown  to  provide  little  or  no  safety 
benefit,  their  removal  from  the  ITS  may 
be  appropriate.  In  most  cases. 


relaxations  granted  to  individual  plants 
on  a  plant-specific  basis  were  the  result 
of  (a)  generic  NRC  actions,  (b)  new  NRC 
staff  positions  that  have  evolved  from 
technological  advancements  and 
operating  experience,  or  (c)  resolution  of 
comments  from  the  owners  groups  on 
the  ITS.  Generic  relaxations  contained 
in  NUREG-1432  were  reviewed  by  the 
NRC  staff  and  found  to  be  acceptable 
because  they  are  consistent  with  current 
licensing  practices  and  NRC  regulations. 
Each  less  restrictive  change  in  the 
Palisades  conversion  was  justified  by 
the  licensee  in  a  Discussion  of  Change 
and  reviewed  by  the  NRC  staff. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  conversion 
of  the  CTS  to  the  ITS  for  Palisades. 
Changes  which  are  administrative  in 
natiu«  have  been  found  to  have  no  effect 
on  the  technical  content  of  the  TS  and 
are  acceptable.  The  increased  clarity 
and  understanding  these  changes  bring 
to  the  TS  are  expected  to  improve  the 
operators'  control  of  the  plant  in  normal 
and  accident  conditions.  Relocation  of 
requirements  to  other  licensee- 
controlled  documents  does  not  change 
the  requirements  themselves  nor  does 
10  CFR  50.36(c)(2){ii)  mandate  that  the 
TSs  include  these  requirements.  Further 
changes  to  these  requirements  may  be 
made  by  the  licensee  under  10  CFR 
50.59  or  other  NRC-approved  control 
mechanisms  that  ensure  continued 
maintenance  of  adequate  requirements. 
All  such  relocations  have  been  foimd  to 
be  in  conformance  with  the  guidelines 
of  NUREG-1432  and  the  Final  Policy 
Statement,  and  are,  therefore, 
acceptable. 

Changes  involving  more  restrictive 
requirements  have  been  found  to 
enhance  plant  safety  add  to  be 
acceptable. 

Changes  involving  less  restrictive 
requirements  have  been  reviewed 
individually.  When  requirements  have 
been  shown  to  provide  little  or  no  safety 
benefit  or  to  place  unnecessary  burden 
on  the  licensee,  their  removal  from  the 
TSs  was  justified.  In  most  cases, 
relaxations  previously  granted  to 
individual  plants  on  a  plant-specific 
basis  were  the  result  of  a  generic  action, 
or  of  agreements  reached  during 
discussions  with  the  Owners  Groups 
and  found  to  be  acceptable  for 
Palisades.  Generic  relaxations  contained 
in  NUREG-1432  have  also  been 
reviewed  by  the  NRC  staff  and  have 
been  found  to  be  acceptable. 

In  summary,  the  proposed  revisions  to 
the  CTS  have  been  found  to  provide 
control  of  plant  operations  such  that 
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reasonable  assurance  will  be  provided 
that  the  health  and  safety  of  the  pubUc 
will  be  adequately  protected. 

These  TS  changes  will  not  increase 
the  probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  occupational  or 
public  radiation  exposure.  Therefore, 
there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  TS  amendment 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
amendment  involves  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  part  20  and  does  not 
involve  any  historical  sites.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  TS 
amendment. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Palisades  Plant. 


Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  October  4, 1999,  the  Commission 
consulted  with  the  State  official,  Ms. 
Maryanne  Elzerman  of  the  Michigan 
Department  of  Environmental  Quality, 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's 
application  dated  January  26, 1998,  as 
supplemented  by  letters  dated  April  30, 
September  14,  October  12,  and 
November  9, 1998,  and  March  1,  March 
22,  March  30,  April  7,  May  3,  June  4, 
June  11,  June  17,  July  19,  July  30, 
September  17,  and  September  30, 1999, 
which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  The  Gehnan  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  document  room 
located  at  the  Van  Wylen  Library,  Hope 
College.  Holland,  Michigan  49423-3698. 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  October  1999. 

For  the  Nuclear  Regulatory  Commission. 
Robert  G.  Schaaf, 

Project  Manager,  Section  1  Project  Directorate 
III,  Division  of  Licensing  Project  Management. 
Office  of  Nuclear  Reactor  Regulation . 
(PR  Doc.  99-27684  Filed  10-21-99;  8:45  am] 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Applications  for  Licenses  To  Export 
Nuclear  Material 

Pursuant  to  10  CFR  110.70(b)  "Public 
notice  of  receipt  of  an  application", 
please  take  notice  that  the  Nuclear 
Regulatory  Commission  has  received  the 
following  application  for  an  export 
license.  Copies  of  the  application  are  on 
file  in  the  Nuclear  Regulatory 
Commission's  Public  Doounent  Room 
located  at  2120  L  Street,  NW., 
Washington,  DC. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  may  be  filed  within 
30  days  after  publication  of  this  notice 
in  the  Federal  Register.  Any  request  for 
hearing  or  petition  for  leave  to  intervene 
shall  be  served  by  the  requestor  or 
petitioner  upon  the  applicant,  the  Office 
of  the  General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555;  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington* 
DC  20555;  and  the  Executive  Secretary, 
U.S.  Department  of  State,  Washington, 
DC  20520. 

In  its  review  of  the  applications  for 
licenses  to  export  deuterium  oxide 
(heavy  water)  as  defined  in  10  CFR  part 
110  and  noticed  herein,  the  Commission 
does  not  evaluate  the  health,  safety  or 
environmental  effects  in  the  recipient 
nation  of  the  material  to  be  exported. 
The  information  concerning  the 
application  follows. 


NRC  Export  License  Application 

Name  of  applicant,  Date  of  application,  Date  received. 
Application  number 

Description  of  Items  to  be  exported 

Country  of 
destination 

Department  of  Energy— Savannah  River 

09/23/99,  10/07/99.  XMAT0399  

Deuterium  oxkje  (heavy  water)  41,000  kilograms  for  up- 
grading and  return  to  U.S. 

Canada. 
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For  the  Nuclear  Regulatory  Commission. 
Dated  this  14th  day  of  October  1999  at 
Rockville,  Maryland. 

Ronald  D.  Hauber. 

Acting  Director.  Office  of  International 
Programs. 

[FR  Doc.  99-27682  Filed  10-21-99;  8:45  am) 

BILUNG  CODE  7590-01-4> 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Forest  Laboratories, 
Inc.,  Common  Stock,  Par  Value  $.10 
per  Share,  and  Associated  Rights  To 
Purchase  One  One-Hundredth  Share  of 
Series  A  Junior  Participating  Preferred 
Stock,  Par  Value  $1.00  per  Share)  File 
No.  1-5438 

October  18, 1999. 

Forest  Laboratories,  Inc.  ("Company") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder  the  securities 
specified  above  ("Securities")  from 
listing  and  registration  on  the  American 
Stock  Exchange  LLC  ("Amex"  or 
"Exchange"). 

The  Securities  have  been  listed  on  the 
Amex  and,  pursuant  to  a  Registration 
Statement  on  Form  8-A  file  with  the 
Commission  which  became  effective  on 
October  8, 1999,  on  the  New  York  Stock 
Exchange,  hic.  ("NYSE").  Trading  in  the 
Common  Stock  of  the  Company 
commenced  on  the  NYSE  at  the  opening 
of  business  on  October  8, 1999. 

The  Company  has  complied  with  the 
rules  of  the  Amex  by  filing  with  the 
Exchange  a  certified  copy  of  the 
preambles  and  resolutions  adopted  by 
the  Company's  Board  of  Directors 
authorizing  the  withdrawal  of  the 
Securities  from  listing  on  the  Exchange 
and  by  setting  forth  in  detail  to  the 
Amex  the  reasons  for  such  proposed 
withdrawal  and  the  facts  in  support 
thereof.  The  Amex  has  in  turn  informed 
the  Company  that  it  will  not  interpose 
any  objection  to  the  withdrawal  of  the 
Company's  Securities  from  listing  on 
the  Exchange. 

In  making  the  decision  to  withdraw 
its  Securities  from  the  Amex  upon 
listing  them  on  the  NYSE,  the  Company 
considered  the  direct  and  indirect  costs, 
as  well  as  the  division  of  the  trading 
market,  which  would  result  from 
maintaining  listings  on  both  the  NYSE 
and  the  Amex. 

The  Company's  application  relates 
solely  to  the  withdrawal  of  the 


Securities  from  listing  on  the  Amex  and 
shall  have  no  effect  upon  the  continued 
listing  and  registration  of  the  Securities 
on  the  NYSE.  Moreover,  by  reason  of 
Section  12(b)  of  the  Act  and  the  rules 
and  regulations  of  the  Commission 
thereunder,  the  Company  shall  continue 
to  be  obligated  to  file  reports  with  the 
Commission  and  NYSE  under  Section 
13  of  the  Act. 

Any  interested  person  may,  on  or 
before  November  8,  1999,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549- 
0609,  facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any,  should 
imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  99-27595  Filed  10-21-99;  8:45  am] 

BILUNG  COOE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
to  Withdraw  From  Listing  and 
Registration;  (Glktan  Actlvewear  \ncJ 
Lss  Vetements  de  Sports  Gildan  Inc., 
Class  A  Sutx>rdinate  Voting  Shares, 
Without  Par  Value)  Hie  No.  1-14830 

October  18, 1999. 

Gildan  Activewear  Inc./Les  Vetements 
de  Sports  Gildan  Inc.  ("Company")  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  security  specified  above  ("Security") 
from  listing  and  registration  on  the 
American  Stock  Exchange  LLC  ("Amex" 
or  "Exchange").' 

The  Security  has  been  listed  for 
trading  on  the  Amex  and,  pursuant  to  a 
Registration  Statement  on  Form  8-A 
filed  with  the  Commission  which 
became  effective  on  August  30, 1999,  on 


'  Notice  of  this  application  was  previously  issued 
by  the  Commission  as  Securities  Exchange  Ad 
Release  No.  41903  on  September  22, 1999.  Such 
notice,  however,  failed  to  appear  in  the  Federal 
Register,  as  required,  and  so  is  being  reissued. 


the  New  York  Stock  Exchange,  Inc. 
("NYSE").  Trading  in  the  Security  on 
the  NYSE  commenced  at  the  opening  of 
business  on  September  1,  1999. 

The  Company  has  complied  with  the 
rules  of  the  Amex  by  filing  with  the 
Exchange  a  certified  copy  of  the 
preambles  and  resolutions  adopted  by 
the  Company's  Board  of  Directors 
authorizing  the  withdrawal  of  its 
Security  from  listing  on  the  Exchange 
and  by  setting  forth  in  detail  to  the 
Amex  the  reasons  for  such  proposed 
withdrawal  and  the  facts  in  support 
thereof.  The  Amex  has  in  turn  informed 
the  Company  that  it  will  not  interpose 
any  objection  to  the  vkithdrawal  of  the 
Company's  Security  from  listing  on  the 
Exchange. 

In  making  the  decision  to  withdraw 
its  Security  from  listing  on  the  Amex 
and  to  list  it  instead  on  the  NYSE,  the 
Company  has  represented  that  its  long- 
term  interests  will  be  best  served  by 
listing  on  the  NYSE,  as  it  is  both  North 
America's  largest  stock  exchange  and 
also  the  exchange  on  which  the  shares 
of  the  Company's  primary  competitors 
trade. 

The  Company's  application  relates 
solely  to  the  withdrawal  of  the  Security 
from  listing  on  the  Amex  and  shall  have 
no  effect  upon  the  continued  listing  of 
the  Security  on  the  NYSE.  Moreover,  by 
reason  of  Section  12(b)  of  the  Act  and 
the  rules  and  regulations  of  the 
Commission  thereimder,  the  Company 
shall  continue  to  obligated  to  file  reports 
with  the  Commission  and  the  NYSE 
under  Section  13  of  the  Act. 

Any  interested  person  may,  on  or 
before  November  8. 1999,  submit  by 
letter  to  the  Secretary  of  the  Seciuities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0609,  facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any,  should 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  99-27594  Filed  10-21-99;  8:45  am] 
MLUNQ  CODE  W1(M)1-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27088] 

Hllngs  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended 
("Act") 

October  15. 1999. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promiilgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
applications(s]  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transactions(s)  summarized  below.  The 
application(s)  and/or  declarations(s)  and 
any  amendments  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  S  hearing  on  the 
applications(s]  and/or  declaration(s] 
should  submit  their  views  in  writing  by 
November  9, 1999,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington.  D.C.  20549-0609,  and 
serve  a  copy  on  the  relevjmt  applicant(s) 
and/or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  November  9, 1999,  the 
application(sj  and/or  declaration(s],  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Jersey  Central  Power  &  Light  Company 
(70-6903) 

Jersey  Central  Power  &  Light 
Company  ("JCP&L"),  2800  Pottsville 
Pike,  Reading,  Pennsylvania  19605,  an 
electric  utility  subsidiary  of  GPU,  Inc., 
a  registered  holding  company,  has  filed 
a  post-effective  amendment  to  its 
application  under  sections  9(a)  and  10 
of  the  Act  and  rule  54  under  the  Act. 

By  orders  dated  November  16, 1983 
(HCAR  No.  23121),  November  19, 1984 
(HCAR  No.  23486),  July  30, 1985  (HCAR 
No.  23773),  Jime  27, 1986  (HCAR  No. 
24138),  January  17, 1990  (HCAR  No. 
25007),  and  October  24, 1994  (HCAR 
No.  26149)  ("Orders"),  the  Commission 
authorized  JCP&L,  from  time  to  time 
through  December  31, 1999 
("Authorization  Period"),  to  acquire 
obligations  of  its  electric  customers  with 
an  aggregate  value  of  up  to  $15  million. 
These  obligations  arise  from 


participation  by  these  customers  in  the 
JCP&L  Home  Energy  Loan  Program, 
Solar  Water  Heating  Conversion 
Program,  and  Electric  Heat  Conversion 
Program  ("Programs")  and  consist  of 
notes  evidencing  disbursements  made 
by  JCP&L  to  contractors  on  behalf  of  its 
customers  in  connection  with  the 
Programs.  In  the  Orders  the  Commission 
also  authorized  JCP&L  to  incur  up  to 
$750,000  in  administrative  and  other 
expenses  related  to  the  Programs. 

JCP&L  now  requests  the  Commission 
to  extend  the  Authorization  Period 
through  March  31 ,  2005.  In  all  other 
respects  the  proposed  transactions 
would  not  differ  from  those  previously 
approved  by  the  Commission  in  this 
proceeding. 

American  Electric  Power  Company, 
Inc.,  et  al.  (70-9353) 

American  Electric  Power  Company, 
Inc.,  a  registered  holding  company,  and 
its  nonutility  subsidiaries,  AEJ* 
Resources,  Inc.  ("Resources")  and  AEP 
Energy  Services,  Inc.  ("Services") 
(together,  "Applicants"),  all  located  at  1 
Riverside  Plaza,  Columbus,  Ohio  43215, 
have  filed  a  post-effective  amendment 
under  section  12(c)  of  the  Act  and  rules 
46(a)  and  54  under  the  Act  to  their 
application-declaration  previously  filed 
under  the  Act. 

By  orders  dated  September  13, 1996 
and  September  27, 1996  (HCAR  Nos. 
26572  and  26583),  the  Commission 
authorized  AEP  to  form  one  or  more 
direct  or  indirect  nonutility  subsidiaries 
to  broker  and  market  energy 
commodities  ("Commodities 
Business").  Subsequently,  by  order 
dated  November  2, 1998  (HCAR  No. 
26933),  the  Applicants  were  authorized 
to  invest  up  to  $800  million  in  certain 
nonutility  assets  related  to  the 
Commodities  Business  ("Energy 
Assets")  or  in  the  equity  securities  of 
companies  whose  assets  substantially 
consist  of  Energy  Assets  ("Energy  Asset 
Subsidiaries"). 

The  Applicants  now  request  authority 
for  the  Energy  Asset  Subsidiaries  to  pay 
dividends  to  their  parent  companies 
from  time  to  time  out  of  capital  or 
unearned  surplus.  The  Applicants  state 
that  the  ability  of  the  Energy  Asset 
Subsidiaries  to  use  distributable  cash  to 
pay  dividends  to  Resources  or  Services 
will  benefit  the  AEP  system  by  enabling 
Resources  and  Services  to  pay 
dividends  to  AEP  or  to  apply  those 
amounts  to  reducing  or  refinancing 
outstanding  bank  borrowings  and  to 
fund  the  operations  of  AEP's  other 
subsidiaries. 


For  the  Commission  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  99-27598  Filed  10-21-99;  8:45  am] 
BILLING  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
to  Withdraw  from  Listing  and 
Registration;  (Starwood  Hotels  & 
Resorts  Worldwide,  Inc.,  Common 
Stock,  Par  Value  $.01  Per  Share; 
Preferred  Stock  Purchase  Rights;  and 
Class  B  Shares  of  Beneficial  Interest, 
Par  Value  $.01  Per  Share)  File  No.  1- 
7958 

October  18, 1999. 

Starwood  Hotels  &  Resorts 
Worldwide,  Inc.  ("Company")  has  filed 
an  application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  12(d)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  12d2-2(d)  promulgated 
thereunder,  to  withdraw  the  above 
specified  securities  ("Seciuities")  from 
listing  and  registration  on  the  Pacific 
Exchange,  Inc.  ("PCX"or  "Exchange".) ' 

The  reasons  cited  in  the  application 
for  withdrawing  the  Securities  from 
listing  and  registration  include  the 
following: 

The  Company  maintains  that  it 
derives  no  advantage  from  having  its 
Securities  listed  on  the  PCX.  The 
Securities  are  also  currently  listed  on 
the  New  York  Stock  Exchange,  Inc.    » 
("NYSE")  where  they  trade  together  as 
a  unit.  The  Company  represents  that  the 
bulk  of  the  trading  in  the  Securities 
occurs  on  the  NYSE.  In  view  of  the 
comparatively  low  level  of  trading  in 
the  Securities  on  the  PCX,  the  Company 
has  determined  that  the  expenses 
attributable  to  maintaining  their  listing 
and  registration  on  the  PQC  are  not  in 
the  best  interests  of  the  Company  or  its 
shareholders. 

The  Company  has  complied  with  the 
rules  of  the  PCX  by  filing  with  the 
Exchange  a  certified  copy  of  resolutions 
adopted  by  the  Company's  Board  of 
Directors  authorizing  withdrawal  of  its 
Securities  from  listing  on  the  PCX  as 
well  as  correspondence  setting  forth  in 
detail  to  the  Exchange  the  reasons  for 
such  proposed  withdrawal,  and  the  facts 
in  support  thereof. 


'  Notice  of  this  application  was  previously  issued 
by  the  Commission  as  Securities  Exchange  Act 
Release  No.  41902  on  September  22,  1999.  Such 
notice,  however,  failed  to  appear  in  the  Federal 
Register,  as  required,  and  so  is  being  reissued. 
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The  Exchange  has  informed  the 
Company  that  it  has  no  objection  to  the 
withdrawal  of  the  Company's  Securities 
from  listing  on  the  PCX. 

This  application  relates  solely  to  the 
withdrawal  by  the  Company  of  the 
Securities'  listing  on  the  PCX  and  shall 
have  no  effect  upon  the  continued 
listing  of  such  Securities  on  the  NYSE. 
By  reason  of  Section  12(b)  of  the  Act 
and  the  rules  and  regulations  of  the 
Commission  thereunder,  the  Company 
shall  continue  to  be  obligated  to  file 
reports  with  the  Commission  and  the 
NYSE  under  Section  1 3  of  the  Act. 

Any  interested  person  may,  on  or 
before  November  8, 1999,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549- 
0609,  facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any,  should 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  99-27596  Filed  10-21-99;  8:45  am] 

BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
24086;  812-11812] 

Equity  Managers  Trust  and  Neuberger 
Barman  Equity  Trust;  Notice  of 
Application 

October  15, 1999. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  under 
section  17(b)  of  the  Investment 
Company  Act  of  1940  (the  "Act")  for  an 
exemption  from  section  17(a)  of  the  Act. 

SUMMARY  OF  APPLICATION:  Applicants, 
Equity  Managers  Trust  ("Managers 
Trust")  and  Neuberger  Herman  Equity 
Trust  ("Berman  Trust"),  seek  an  order  to 
permit  an  in-kind  redemption  of  shares 
of  a  series  of  the  Berman  Trust  ("Feeder 
Fimd")  by  an  afBliated  person  of  the 
Feeder  Fund. 

nUNG  DATES:  The  application  was  filed 
on  October  13, 1999.  Applicants  have 


agreed  to  file  an  amendment,  the 
substance  of  which  is  reflected  in  this 
notice,  during  the  notice  period. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  November  9, 1999,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit,  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW.,  Washington,  DC 
20549-0609;  Applicants,  605  Third 
Avenue,  2nd  Floor,  New  York,  New 
York  10158-0180. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs,  Senior  Coimsel,  at 
(202)  942-0572  or  Christine  Y. 
Greenlees,  Branch  Chief,  at  (202)  942- 
0564,  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  siunmary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1.  The  Managers  Trust,  a  New  York 
common  law  trust,  and  the  Berman 
Trust,  a  Delaware  business  trust,  are 
registered  imder  the  Act  as  open-end 
management  investment  companies. 
The  Managers  Trust  offers  shares  in 
nine  separate  series,  including  the 
Neuberger  Berman  Socially  Responsive 
Portfolio  (the  "Master  fund").  The 
Feeder  Fund  is  one  of  ten  series  of  the 
Berman  Trust.  The  Feeder  Fimd  and  the 
Master  Fund  are  organized  in  a  "master- 
feeder"  structure  under  which  the 
Feeder  Fund  invests  all  of  its  net  assets 
in  the  Master  Fund.  Neuberger  Berman 
Management  Inc.  and  Neuberger 
Berman,  LLC  (collectively,  the 
"Advisers")  serve  as  investment  adviser 
and  sub-adviser,  respectively,  to  the 
Master  Fimd.  The  Advisers  are 
registered  imder  the  Investment 
Advisers  Act  of  1940. 

2.  As  of  August  31, 1999,  the  Feeder 
Fund  owned  63.74%  of  the  Master 


Fund.  The  Feeder  Fimd's  sole 
shareholder  is  the  Deferred 
Compensation  Plan  of  the  City  of  New 
York  and  Related  Agencies  and 
Instnmientalities  (the  "Plan"),  a  tax- 
exempt  qualified  employee  benefit  plan 
for  employees  of  the  City  of  New  York 
and  its  related  agencies  and 
instrumentalities. 

3.  The  Plan  has  advised  the  Feeder 
Fund  that  it  intends  to  redeem  all  of  it 
shares  of  the  Feeder  Fund  and  that  it 
would  like  to  be  paid  in-kind.  To  effect 
the  in-kind  redemption,  the  Master 
Fund  would  transfer  portfolio  securities 
to  the  Feeder  Fund,  which  would  then 
transfer  the  securities  to  the  Plan.  The 
Plan  will  then  transfer  its  assets  to  an 
account  managed  by  Citizens  Advisors, 
which  is  not  affiliated  with  applicants, 
the  Advisers,  or  any  other  entity  in  the 
Neuberger  Berman  complex. 

4.  The  Master  Fund's  and  the  Feeder 
Fund's  registration  statements  provide 
that,  under  certain  circumstances,  each 
Fund  may  satisfy  a  request  for 
redemption  in-kind  with  portfolio 
securities.  The  boards  of  trustees  of  the 
Managers  Trust  and  the  Berman  Trust, 
including  in  each  case  a  majority  of  the 
trustees  who  are  not  "interested 
persons,"  as  that  term  is  defined  in 
section  2(a)(19jof  the  Act,  have 
determined  that  it  would  be  in  the  best 
interests  of  the  shareholders  of  the 
Managers  Trust  and  the  Berman  Trust  to 
redeem  the  shares  of  the  Plan  in-kind. 

Applicants'  Legal  Analysis 

1.  Section  17(a)(2)  of  the  Act  generally 
prohibits  an  affiliated  person  of  a 
registered  investment  company  or  an 
affiliated  person  of  such  person,  acting 
as  principal,  irom  knowingly 
purchasing  any  security  or  other 
property  (except  securities  of  which  the 
seller  is  the  issuer)  fit)m  the  company. 
Section  2(a)(3)  of  the  Act  defines 
"affiliated  person"  of  another  person  to 
include,  among  others,  any  person 
owning  5%  or  more  of  the  outstanding 
voting  securities  of  the  other  person  and 
any  person  controlling,  controlled  by  or 
under  common  control  with  the  other 
person.  Under  section  2(a)(9)  of  the  Act, 
a  person  that  owns  beneficially  more 
than  25%  of  the  voting  securities  of  a 
company  is  presimied  to  control  the 
company. 

2.  Applicants  state  that  the  Feeder 
Fund,  as  the  holder  of  63.74%  of  the 
outstanding  voting  securities  of  the 
Master  Fimd,  woiUd  be  an  affiliated 
person  of  the  Master  Fund  and  would  be 
presimned  to  control  the  Master  Fund.  In 
addition,  as  the  sole  shareholder  of  the 
Feeder  Fund,  the  Plan  is  an  affiliated 
person  of  the  Feeder  Fimd  and  is 
presumed  to  control  the  Feeder  Fund. 
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Applicants  state  that  to  the  extent  that 
an  in-kind  redemption  could  be  viewed 
as  involving  the  "purchase"  of  portfolio 
securities  by  the  Feeder  Fund  from  the 
Master  Fund,  and  by  the  Plan  from  the 
Feeder  Fimd,  section  17(a)(2)  may 
prohibit  the  transaction. 

3.  Section  17(b)  of  the  Act  provides 
that,  notwithstanding  section  17(a)  of     • 
the  Act,  the  Commission  will  exempt  a 
proposed  transaction  from  section  17(a) 
of  the  Act  if  evidence  establishes  that: 
(a)  the  terms  of  the  proposed  transaction 
are  reasonable  and  fair  and  do  not 
involve  overreaching;  (b)  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
involved;  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act. 

4.  Applicants  submit  that  the  terms  of 
the  transaction  meet  the  standards  set 
forth  in  section  1 7(b)  of  the  Act. 
Applicants  state  that  neither  the 
Advisers  nor  the  Plan  will  have  any 
opportunity  to  select  the  specific 
portfolio  sec\mties  to  be  distributed. 
Rather,  the  Plan  vriU  receive  a  pro  rata 
share  of  each  portfolio  seciu'ity  held  by 
the  Master  Fund,  except  for  odd  lot 
sec\irities,  fractional  shares,  and 
accruals  on  such  securities,  certificates 
of  deposit,  and  proceeds  from  the 
liquidation  of  S&P  500  Index  futures 
contracts  held  by  the  Master  Fund. 
Applicants  further  state  that  the 
poitfolio  securities  to  be  distributed  to 
the  Plan  will  be  valued  according  to  an 
objective,  verifiable  standard  and  that 
the  in-kind  redemption  is  consistent 
with  the  investment  policies  of  the 
Feeder  Fund  and  the  Master  Fimd. 
Applicants  also  state  that  the  proposed 
in-kind  redemption  is  consistent  with 
the  general  purposes  of  the  Act. 

AppUcants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  The  securities  distributed  pursuant 
to  the  redemption  in-kind  (the  "In-Kind 
Securities")  will  be  distributed  on  a  pro 
rata  basis,  provided  that  cash  will  be 
distributed:  (a)  For  certificates  of 
deposit;  (b)  in  lieu  of  shares  not 
amounting  to  round  lots,  fractional 
shares,  and  accruals  on  such  seciirities; 
and  (c)  as  proceeds  from  the  liquidation 
of  SStP  500  Index  future  contracts  held 
by  the  Master  Fimd. 

2.  The  In-Kind  Securities  distributed 
to  the  Plan  will  be  valued  in  the  same 
manner  as  they  would  be  valued  for 
purposes  of  computing  each  of  the 
Feeder  Fimd's  and  the  Master  Fund's 
net  asset  value. 

3.  The  Feeder  Fund  and  the  Master 
Fimd  will  maintain  and  preserve  for  a 


period  of  not  less  than  six  years  from 
the  end  of  the  fiscal  year  in  which  the 
in-kind  redemption  occurs,  the  first  two 
years  in  an  easily  accessible  place,  a 
written  record  of  the  redemption  setting 
forth  a  description  of  each  security 
distributed  in-kind,  the  terms  of  the  in- 
kind  distribution  and  the  information  or 
materials  upon  which  the  valuation  was 
made. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

lonathan  G.  Katz, 

Secretary. 

[FR  Doc.  99-27597  Filed  10-21-99;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Pnvestment  Company  Act  R«l«a*e  No. 
24087,812-11728] 

Federated  Investors,  Inc.,  et  al.;  Notice 
of  Application 

October  18,  1999. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  an  application  under 
section  6(c)  of  the  Investment  Company 
Act  of  1940  (the  "Act")  for  an 
exemption  from  sections  18(f)  and  21(b) 
of  the  Act,  under  section  12(d)(l)(J)  of 
the  Act  for  an  exemption  finm  section 
12(d)(1)  of  the  Act,  under  sections  6(c) 
and  17(b)  of  the  Act  for  an  exemption 
from  sections  17(a)(1)  and  17(a)(3)  of  the 
Act,  and  under  section  17(d)  of  the  Act 
and  rule  17d-l  under  the  Act  to  permit 
certain  joint  arrangements. 

SUMMARY  OF  THE  APPLICATION: 
Applicants  request  an  order  that  would 
permit  certain  registered  open-end 
management  investment  companies  to 
participate  in  a  joint  lending  and 
borrowing  facility. 

APPLICANTS:  Federated  Investors,  Inc. 
("Federated"),  for  itself  and  on  behalf  of 
Federated  investment  Management 
Company,  Federated  Global  investment 
Management  Corp.,  Federated 
Investment  Counseling,  and  Passport 
Research  Limited  (collectively,  with 
Federated,  the  "Advisers");  Automated 
Government  Money  Trust,  Cash  Trust 
Series  II,  Edward  D.  Jones  &  Co.  Daily 
Passport  Cash  Trust,  Federated  ARMs 
Fund,  Federated  Core  Trust,  Federated 
Equity  Funds,  Federated  GNMA  Trust, 
Federated  Government  Trust,  Federated 
High  Yield  Trust,  Federated  Income 
Securities  Trust,  Federated  Income 
Trust,  Federated  Index  Trust,  Federated 
Institutional  Trust,  Federated  Insurance 
Series,  Federated  Master  Trust, 


Federated  Mtmicipal  Trust,  Federated 
Short-Term  Municipal  Trust,  Federated 
Short-Term  U.S.  Government  Trust, 
Federated  Stock  Trust,  Federated  Tax- 
Free  Trust,  Federated  U.S.  Government 
Bond  Fimd,  Federated  U.S.  Government 
Securities  Fund:  1-3  Years,  Federated 
U.S.  Government  Securities  Fund:  2-5 
Years,  Federated  U.S.  Government 
Securities  Fimd:  5-10  Years, 
Intermediate  Municipal  Trust,  Managed 
Series  Trust,  Money  Market  Obligations 
Trust,  Money  Market  Obligations  Trust 
n.  Money  Market  Trust,  Municipal 
Securities  Income  Trust,  Cash  Trust 
Series,  Inc.,  Federated  Adjustable  Rate 
U.S.  Government  Fund,  Inc.,  Federated 
American  Leaders  Fund,  Inc.,  Federated 
Equity  Income  Fund,  Inc.,  Federated 
Fund  for  U.S.  Government  Securities, 
Inc.,  Federated  Government  Income 
Securities,  Inc.,  Federated  High  Income 
Bond  Fund,  Inc.,  Federated  Municipal 
Opportunities  Fund,  Inc.,  Federated 
Municipal  Securities  Fund,  Inc., 
Federated  Stock  and  Bond  Fund,  Inc., 
Federated  Total  Return  Series,  Inc., 
Federated  Utility  Fund,  Inc.,  Fixed 
Income  Securities,  Inc.,  International 
Series,  Inc.,  Investment  Series  Funds, 
Inc.,  Liberty  U.S.  Government  Money 
Market  Trust,  Liquid  Cash  Trust,  Money 
Market  Management,  Inc.,  Tax-Free 
Instruments  Trust,  Trust  for 
Government  Cash  Reserves,  Trust  for 
Short-Term  U.S.  Government  Securities, 
Trust  for  U.S.  Treasury  Obligations  and 
World  Investment  Series,  Inc.,  and  all 
other  registered  open-end  management 
investment  companies  and  series 
thereof  that  are  advised  or  subadvised 
by  Federated  or  a  person  controlling, 
controlled  by,  or  under  common  control 
with  Federated,  and  all  other  registered 
open-end  management  investment 
companies  and  series  thereof  for  which 
the  Advisers  in  the  future  act  as 
investment  adviser  or  subadviser  other 
than  funds  which  are  not  sponsored  by 
Federated  (collectively,  the  "Funds"). 
RLING  DATES:  The  application  was  filed 
on  July  29, 1999.  Applicants  have 
agreed  to  file  an  amendment,  the 
substance  of  which  is  reflected  in  this 
notice,  during  the  notice  period. 
HEAfflNG  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
November  8, 1999,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
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Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0609.  Applicants,  5800  Corporate  Drive, 
Pittsburgh,  PA  15237. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  K.  Pascocello,  Senior  Counsel,  at 
(202)  942-0654,  or  Michael  W.  Mundt, 
Branch  Chief,  at  (202)  942-0564, 
(Division  of  Investment  Management, 
Office  of  hivestment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0102  (tel.  202-942-8090). 

Applicants'  Representations 

1.  Each  Fimd  is  registered  under  the 
Act  as  an  open-end  management 
investment  company  and  is  organized 
either  as  a  Maryland  corporation  or  a 
Massachusetts  business  trust. 
Additional  Funds  may  be  added  in  the 
future.'  The  Advisers  are  registered 
under  the  Investment  Advisers  Act  of 
1940  and  serve  as  investment  advisers 
to  the  Funds.  Each  Fimd  has  entered 
into  an  investment  advisory  agreement 
with  its  Adviser  under  which  the 
Adviser  exercises  discretionary 
authority  to  purchase  and  sell  securities 
for  the  Fujids. 

2.  Some  Fimds  may  lend  money  to 
banks  or  other  entities  by  entering  into 
repurchase  agreements  or  purchasing 
other  short-term  instruments.  Other 
Funds  may  borrow  money  from  the 
same  or  other  banks  for  temporary 
purposes  to  satisfy  redemption  requests 
or  to  cover  imanticipated  cash  shortfalls 
such  as  a  trade  "Ml"  in  which  cash 
payment  for  a  portfolio  security  sold  by 
a  Fimd  has  been  delayed.  Currently, 
certain  Funds  have  credit  arrangements 
with  their  custodian  (i.e.,  overdraft 
protection),  and  certain  Fimds  are 
establishing  lines  of  credit  with  a  bank 
imder  which  the  bank  may,  but  is  not 
obUgated  to,  lend  money  to  the  Funds 
to  meet  the  Fimds'  temporary  cash 
needs. 

•  3.  If  the  Funds  were  to  borrow  money 
from  any  bank  under  their  current 
arrangements  or  under  other  credit 


'  All  existing  Funds  that  currently  intend  to  rely 
on  the  order  have  been  named  as  applicants,  and 
any  other  existing  or  future  Fund  that  may  rely  on 
the  order  will  comply  with  the  terms  and 
conditions  in  the  application. 


arrangements,  the  Funds  would  pay 
interest  on  the  borrowed  cash  at  a  rate 
which  would  be  significantly  higher 
than  the  rate  that  would  be  earned  by 
other  (non-borrowing)  Funds  on 
investments  in  repurchase  agreements 
and  other  short-term  instruments  of  the 
same  maturity  as  the  bank  loan. 
Applicants  believe  this  differential 
represents  the  bank's  profit  for  serving 
as  a  middleman  between  a  borrower  and 
lender.  Other  bank  loan  arrangements, 
such  as  committed  lines  of  credit, 
would  require  the  Funds  to  pay 
substantial  commitment  fees  in  addition 
to  the  interest  rate  to  be  paid  by  the 
borrowing  Fund. 

4.  Applicants  request  an  order  that 
would  permit  the  Funds  to  enter  into 
lending  agreements  ("Interfund  Lending 
Agreements")  under  which  the  Funds 
would  lend  and  borrow  money  for 
temporary  purposes  directly  to  and  from 
each  other  through  a  credit  facility 
("Interfund  Loan").  Applicants  believe 
that  the  proposed  credit  facility  would 
substantially  reduce  the  Funds' 
potential  borrowing  costs  and  enhance 
their  ability  to  earn  higher  rates  of 
interest  on  short-term  loans.  Although 
the  proposed  credit  facility  would 
substantially  reduce  the  Funds'  needs  to 
borrow  from  banks,  the  Funds  would  be 
free  to  establish  committed  lines  of 
credit  or  other  borrowing  arrangements 
with  banks.  Certain  Funds  also  would 
continue  to  maintain  overdraft 
protection  currently  provided  by  their 
custodian. 

5.  Applicants  anticipate  that  the 
credit  facility  would  provide  a 
borrowing  Fund  with  significant  savings 
when  the  cash  position  of  the  Fund  is 
insufficient  to  meet  temporary  cash 
requirements.  This  situation  would  arise 
when  redemptions  exceed  anticipated 
volumes  and  certain  Funds  have 
insufficient  cash  on  hand  to  satisfy  such 
redemptions.  When  the  Funds  liquidate 
portfolio  securities  to  meet  redemption 
requests,  which  normally  are  affected 
immediately,  they  often  do  not  receive 
payment  in  settlement  for  up  to  three 
days  (or  longer  for  certain  foreign 
transactions).  The  credit  facility  would 
provide  a  source  of  immediate,  short- 
term  liquidity  pending  settlement  of  the 
sale  of  portfolio  securities. 

6.  Applicants  also  propose  using  the 
credit  facility  when  a  sale  of  securities 
fails  due  to  circumstances  such  as  a 
delay  in  the  delivery  of  cash  to  the 
Fund's  custodian  or  improper  delivery 
instructions  by  the  broker  effecting  the 
transaction.  Sales  fails  may  present  a 
cash  shortfall  if  the  Fund  has 
undertaken  to  purchase  a  security  with 
the  proceeds  from  securities  sold.  When 
the  Fund  experiences  a  cash  shortfall 


due  to  a  sales  fail,  the  custodian 
typically  extends  temporary  credit  to 
cover  the  shortfall  and  the  Fund  incurs 
overdraft  charges.  Alternatively  the 
Fund  could  fail  on  its  intended 
purchase  due  to  lack  of  funds  itom  the 
previous  sale,  resulting  in  additional 
cost  to  the  Fund,  or  sell  a  security  on 
a  same  day  settlement  basis,  earning  a 
lower  return  on  the  investment.  Use  of 
the  credit  facility  under  these 
circumstances  would  enable  the  Fund  to 
have  access  to  immediate  short-term 
liquidity  without  incurring  custodian 
overdraft  or  other  charges. 

7.  While  borrowing  arrangements 
with  banks  will  continue  to  be  available 
to  cover  unanticipated  redemptions  and 
sales  fails,  under  the  proposed  credit 
facility  a  borrowing  Fund  would  pay 
lower  interest  rates  than  those  offered 
by  banks  on  short-term  loans.  In 
addition,  Funds  making  short-term  cash 
loans  directly  to  other  Funds  would 
earn  interest  at  a  rate  higher  than  they 
otherwise  could  obtain  from  investing 
their  cash  in  repurchase  agreements. 
Thus  applicants  believe  that  the 
proposed  credit  facility  would  benefit 
both  borrowing  and  lending  Funds. 

8.  The  interest  rate  charged  to  the 
Funds  on  any  Interfund  Loan  (the 
"Interfund  Loan  Rate")  would  be  the 
average  of  the  "Repo  Rate"  and  the 
"Bank  Loan  Rate,"  both  as  defined 
below.  The  Repo  Rate  for  any  day  would 
be  the  highest  rate  available  to  the 
Funds  from  investments  in  overnight 
repurchase  agreements.  The  Bank  Loan 
Rate  for  any  day  would  be  calculated  by 
Federated  on  each  day  an  Interfund 
Loan  is  made  according  to  a  formula 
established  by  the  directors  or  trustees 
of  each  Fund  (the  "Directors")  designed 
to  approximate  the  lowest  interest  rate 
at  which  bank  short-term  loans  would 
be  available  to  the  Fimds.  The  formula 
would  be  based  upon  a  publicly 
available  rate  (e.g..  Federal  Funds  plus 
50  basis  points)  and  would  vary  with 
this  rate  so  as  to  reflect  changing  bank 
loan  rates.  Each  Fund's  Directors 
periodically  would  review  the 
continuing  appropriateness  of  using  the 
publicly  available  rate,  as  well  as  the 
relationship  between  the  Bank  Loan 
Rate  and  current  bank  loan  rates  that 
would  be  available  to  the  Funds.  The 
initial  formula  and  any  subsequent 
modifications  to  the  formula  would  be 
subject  to  the  approval  of  each  Fund's 
Directors. 

9.  The  credit  facility  would  be 
administered  by  Federated's  fimd 
treasury  department  (the  "Credit 
Facility  Team").  Under  the  proposed 
credit  facility,  the  portfolio  managers  for 
each  participating  Fund  could  provide 
standing  instructions  to  participate 
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daily  as  a  borrower  or  lender.  The  Credit 
Facility  Team  on  each  business  day 
would  collect  data  on  the  uninvested 
cash  and  borrowing  requirements  of  all 
participating  Fimds  from  the  Funds' 
custodian.  Once  it  has  determined  the 
aggregate  amount  of  cash  available  for 
loans  and  borrowing  demand,  the  Credit 
Facility  Team  would  allocate  loans 
among  borrowing  Fimds  without  any 
further  communication  from  portfolio 
managers.  Applicants  expect  far  more 
available  uninvested  cash  each  day  than 
borrowing  demand.  After  the  Credit 
Facility  Team  has  allocated  cash  for 
Interfiind  Loans,  the  Advisers  will 
invest  any  remaining  cash  in  accordance 
with  their  normal  practice.  The  money 
market  Funds  typically  would  not 
participate  as  borrowers  because  they 
rarely  need  to  borrow  cash  to  meet 
redemptions. 

10.  The  Credit  Facihty  Team  would 
allocate  borrowing  demand  and  cash 
available  for  lending  among  the  Funds 
on  what  the  Credit  Facihty  Team 
believes  to  be  an  equitable  basis,  subject 
to  certain  administrative  procedures 
applicable  to  all  Funds,  such  as  the  time 
of  filing  requests  to  participate, 
minimimi  loan  lot  sizes,  and  the  need  to 
minimize  the  niunber  of  transactions 
and  associated  administrative  costs.  To 
reduce  transaction  costs,  each  loan 
normally  would  be  allocated  in  a 
manner  intended  to  minimize  the 
number  of  participants  necessary  to 
complete  the  loan  transaction. 

11.  Federated  would  (i)  monitor  the 
interest  rates  charged  and  the  other 
terms  and  conditions  of  the  loans,  (ii) 
limit  the  borrowings  and  loans  entered 
into  by  each  Fimd  to  ensure  that  they 
comply  with  the  Fund's  investment 
policies  and  limitations,  (iii)  ensure 
equitable  treatment  of  each  Fund,  and 
(iv)  make  quarterly  reports  to  the 
Directors  concerning  any  transactions 
by  the  Fimd  under  the  credit  facility 
and  the  interest  rates  charged.  The 
method  of  allocation  and  related 
administrative  procedures  would  be 
approved  by  each  Fund's  Directors, 
including  a  majority  of  Directors  who 
are  not  "interested  persons"  of  the 
Fimd,  as  defined  in  section  2(a)(19)  of 
the  Act  ("Independent  Directors"),  to 
ensure  that  both  borrowing  and  lending 
Fimds  participate  on  an  equitable  basis. 

12.  Federated  would  administer  the 
credit  facility  as  part  of  its  duties  under 
the  existing  management  or  advisory  or 
service  contract  with  each  Fund  and 
would  receive  no  additional  fee  as 
compensation  for  its  services.  Federated 
or  companies  affiliated  with  it  may 
collect  standard  pricing,  recordkeeping, 
bookkeeping,  and  accounting  fees 
applicable  to  repurchase  and  lending 


transactions  generally,  including 
transactions  effected  through  the  credit 
facility.  Fees  would  be  no  higher  than 
those  applicable  for  comparable  bank 
loan  transactions. 

13.  Each  Fund's  participation  in  the 
proposed  credit  facility  will  be 
consistent  with  its  organizational 
documents  and  its  investment  policies 
and  limitations.  All  Interfund  Loans 
will  be  consistent  with  each  Fund's 
participation  in  Interfund  Lending 
Agreements  will  be  disclosed  in  the 
Fund's  prospectus  or  statement  of 
additional  information  prior  to  the 
commencement  of  the  arrangement  and 
at  all  times  during  the  pendency  of 
Interfund  Loans.  No  Fund  may 
participate  in  the  credit  facility  unless: 
(i)  The  Fund  has  obtained  shareholder 
approval  for  its  participation,  or,  if  such 
approval  is  not  required  by  law,  upon 
receipt  of  requisite  regulatory  approval, 
the  Fund's  prospectus  and/or  statement 
of  additional  information  have  disclosed 
at  all  times  following  the  issuance  of  the 
requested  order  the  possibility  of  the 
Fund's  participation  in  the  credit 
facility;  and  (ii)  the  Fund  has  fully 
disclosed  all  material  information 
concerning  the  credit  facility  in  its 
prospectus  and/or  statement  of 
additional  information.  No  Fund  will 
borrow  more  than  the  lesser  of  the 
amount  permitted  by  section  18  of  the 
Act  or  the  amount  permitted  by  its 
investment  limitations.  No  Fund  may 
lend  to  another  Fund  through  the  credit 
facility  if  the  loan  would  cause  its 
aggregate  loans  through  the  credit 
facility  to  exceed  15%  of  its  net  assets 

at  the  time  of  the  loan,  and  a  Fund's 
Interfund  Loans  to  any  one  Fund's  may 
not  exceed  5%  of  the  lending  Fund's  net 
assets. 

14.  In  connection  with  the  credit 
facility,  applicants  request  an  order 
under  (i)  section  6(c)  of  the  Act  granting 
relief  from  sections  18(f)  and  21(b)  of 
the  Act;  (ii)  section  12(d)(lO)  of  the  Act 
granting  relief  from  section  12(d)(1)  of 
the  Act;  (iii)  sections  6(c)  and  17(b)  of 
the  Act  granting  relief  from  sections 
17(a)(1)  and  17(a)(3)  of  the  Act;  and  (iv) 
section  17(d)  of  the  Act  and  rule  17d- 

1  under  the  Act  to  permit  certain  joint 
arrangements. 

Applicants'  Legal  Analjrsis 

1.  Section  17(a)(3)  generally  prohibits 
any  affiliated  person,  or  affiliated 
person  of  an  affiliated  person,  bom 
borrowing  money  or  other  property  from 
a  registered  investment  company. 
Section  21(b)  generally  prohibits  any 
registered  management  investment 
company  from  lending  money  or  other 
property  to  any  person  if  that  person 
controls  or  is  under  common  control 


with  the  company.  Section  2(a)(3)(C)  of 
the  Act  defines  an  "affiliated  person"  of 
another  person,  in  part,  to  be  any  person 
directly  or  indirectly  controlling, 
controlled  by,  or  under  conunon  control 
with,  the  other  person.  Applicants  state 
that  the  Funds  may  be  under  common 
control  by  virtue  of  having  a  common 
investment  adviser  and  because  of  the 
overlap  of  Directors  and  officers  of  the 
Funds. 

2.  Section  6(c)  provides  that  an 
exemptive  order  may  be  granted  where 
an  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Section  1 7(b)  authorizes  the 
SEC  to  exempt  a  proposed  transaction 
from  section  17(a)  provided  that  the 
terms  of  the  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
fair  and  reasonable  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  the  transaction  is 
consistent  with  the  policy  of  the 
investment  company  as  recited  in  its 
registration  statement  and  with  the 
general  purposes  of  the  Act.  Applicants 
believe  that  the  proposed  arrangements 
satisfy  these  standards. 

3.  Applicants  submit  that  sections 
17(a)(3)  and  21(b)  of  the  Act  were 
intended  to  prevent  a  person  with 
strong  potential  adverse  interests  to  and 
some  influence  over  the  investment 
decisions  of  a  registered  investment 
company  from  causing  or  inducing  the 
investment  company  to  eiigage  in 
lending  transactions  that  imfairly  inure 
to  the  benefit  of  that  person  and  that  are 
detrimental  to  the  best  interests  of  the 
investment  company  and  its 
shareholders.  Applicants  assert  that  the 
proposed  credit  facility  transactions  do 
not  raise  these  concerns  because  (i) 
Federated  would  administer  the 
program  as  a  disinterested  fiduciary;  (ii) 
all  Interfund  Loans  would  consist  only 
of  uninvested  cash  reserves  that  the 
Fund  otherwise  would  invest  in  short- 
term  repurchase  agreements  or  other 
stock-term  instruments;  (iii)  the 
Interfund  Loans  would  not  involve  a 
greater  risk  than  other  similar 
investments;  (iv)  the  lending  Fund 
would  receive  interest  at  a  rate  higher 
than  it  could  obtain  through  other 
similar  investments;  and  (v)  the 
borrowing  Fund  would  pay  interest  at  a 
rate  lower  than  otherwise  available  to  it 
under  its  bank  loan  agreements  and 
avoid  the  up-front  commitment  fees 
associated  with  committed  lines  of 
credit.  Moreover,  applicants  believe  that 
the  other  conditions  in  the  application 
would  effectively  preclude  the 


Federal  Register / Vol.  64,  No.  204 /Friday,  October  22,  1999 /Notices 


57165 


possibility  of  any  Fund  obtaining  an 
undue  advantage  over  any  other  Fund. 

4.  Section  17(a)(1)  generally  prohibits 
an  afBliated  person  of  a  registered 
investment  company,  or  an  afBliated 
person  of  an  affiliated  person,  irom 
selling  any  seciuities  or  other  property 
to  the  company.  Section  12(d)(1)  of  the 
Act  generally  makes  it  unlawful  for  a 
registered  investment  company  to 
purchase  or  otherwise  acquire  any 
security  issued  by  any  other  investment 
company  except  in  accordance  with  the 
limitations  set  forth  in  that  section. 
Applicants  believe  that  the  obligation  of 
a  borrowing  Fimd  to  repay  an  Interfund 
Loan  may  constitute  a  secxu'ity  under 
sections  17(a)(1)  and  12(d)(1).' Section 
12{d)(l)0)  provides  that  the  SEC  may 
exempt  persons  or  transactions  from  any 
provision  of  section  12(d)(1)  if  and  to 
the  extend  such  exception  is  consistent 
with  the  public  interest  and  the 
protection  of  investors.  Applicants 
contend  that  the  standards  imder 
sections  6(c),  17(b)  and  12(d)(1)  are 
satisfied  for  all  the  reasons  set  forth 
above  in  support  of  their  request  for 
relief  firom  sections  17(a)(3)  and  21(b) 
and  for  the  reasons  discussed  below. 

5.  Applicants  state  that  section 
12(d)(1)  was  intended  to  prevent  the 
pyramiding  of  investment  companies  in 
order  to  avoid  duplicative  costs  and  fees 
attendant  upon  multiple  layers  of 
investment  companies.  Applicants 
submit  that  the  proposed  credit  facility 
does  not  involve  these  abuses. 
Applicants  note  that  there  would  be  no 
duplicative  costs  or  fees  to  the  Funds  or 
shareholders,  and  that  Federated  would 
receive  no  additional  compensation  for 
its  services  in  administering  the  credit 
facility.  Applicants  also  note  that  the 
purpose  of  the  proposed  credit  facility 
is  to  provide  economic  benefits  for  all 
the  participating  Funds. 

6.  Section  18(f)(1)  prohibits  open-end 
investment  companies  from  issuing  any 
senior  security  except  that  a  company  is 
permitted  to  borrow  from  any  bank,  if 
immediately  after  the  borrowing,  there 
is  an  asset  coverage  of  at  least  300  per 
cent  for  all  borrowings  of  the  company. 
Under  section  18(g)  of  the  Act,  the  term 
"senior  security"  includes  any  bond, 
debenture,  note,  or  similar  obligation  or 
instnmient  constituting  a  security  and 
evidencing  indebtedness.  Applicants 
request  exemptive  relief  from  section 
18(f)(1)  to  the  limited  extent  necessary 
to  implement  the  credit  facility  (because 
the  lending  Funds  are  not  banks). 

7.  Applicants  believe  that  granting 
relief  under  section  6(c)  is  appropriate 
because  the  Fimds  would  remain 
subject  to  the  requirement  of  section 
18(f)(1)  that  all  borrowings  of  the  Fund, 
including  combined  credit  facility  and 


bank  borrowings,  have  at  least  300% 
asset  coverage.  Based  on  the  conditions 
and  safeguards  described  in  the 
application,  applicants  also  submit  that 
to  allow  the  Funds  to  borrow  from  other 
Funds  pursuant  to  the  proposed  credit 
facility  is  consistent  with  the  purposes 
and  policies  of  section  18(f)(1). 

8.  Section  17(d)  and  rule  17d-l 
generally  prohibit  any  affiliated  person 
of  a  registered  investment  company,  or 
affiliated  person  of  em  affiliated  person, 
when  acting  as  principal,  from  effecting 
any  joint  transaction  in  which  the 
company  participates  unless  the 
transaction  is  approved  by  the  SEC. 
Rule  17d-l  provides  that  in  passing 
upon  applications  for  exemptive  relief 
from  section  17(d),  the  SEC  will 
consider  whether  the  participation  of  a 
registered  investment  company  in.  a 
joint  enterprise  on  the  basis  proposed  is 
consistent  with  the  provisions,  policies, 
and  purposes  of  the  Act  and  the  extent 
to  which  the  company's  participation  is 
on  a  basis  different  from  or  less 
advantageous  than  that  of  other 
participants. 

9.  Applicants  submit  that  the  purpose 
of  section  1 7(d)  is  to  avoid  overreaching 
by  and  unfair  advantage  to  investment 
company  insiders.  Applicants  believe 
that  the  credit  facility  is  consistent  with 
the  provisions,  policies  and  purposes  of 
the  Act  in  that  it  offers  both  reduced 
borrowing  costs  and  enhanced  returns 
on  loaned  funds  to  all  participating 
Funds  and  their  shareholders. 
Applicants  note  that  each  Fund  would 
have  an  equal  opportunity  to  borrow 
and  lend  on  equal  terms  consistent  with 
its  investment  policies  and  fundamental 
investment  limitations.  Applicants 
therefore  believe  that  each  Fund's 
participation  in  the  credit  facility  will 
be  on  terms  which  are  no  different  from 
or  less  advantageous  than  that  of  other 
participating  Funds. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  foUovdng  conditions: 

1.  The  interest  rates  to  be  charged  to 
the  Funds  imder  the  credit  facility  will 
be  the  average  of  the  Repo  Rate  and  the 
Bank  Loan  Rate,  adjusted  daily. 

2.  On  each  business  day.  Federated 
will  compare  the  Bank  Loan  Rate  with 
the  Repo  Rate  and  will  make  cash 
available  for  Interfund  Loans  only  if  the 
Interfund  Loan  Rate  is  (a)  more 
favorable  to  the  lending  Fund  than  the 
Repo  Rate,  and  (b)  more  favorable  to  the 
borrowing  Fund  than  the  Bank  Loan 
Rate. 

3.  If  a  Fund  has  outstanding 
borrowings,  any  Interfund  Loans  to  the 
Fund  (a)  will  be  at  an  interest  rate  equal 


to  or  lower  than  any  outstanding  bank 
loan,  (b)  will  be  secured  at  least  on  an 
equal  priority  basis  with  at  least  an 
equivalent  percentage  of  collateral  to 
loan  value  as  any  outstanding  bank  loan 
that  requires  collateral,  (c)  will  have  a 
maturity  no  longer  than  any  outstanding 
bank  loan  (and  in  any  event  not  over 
seven  days),  and  (d)  will  provide  that, 
if  an  event  of  default  occurs  under  any 
agreement  evidencing  an  outstanding 
bank  loan  to  the  Fund,  that  event  of 
default  will  automatically  (without  need 
for  action  or  notice  by  the  lending  Fimd) 
constitute  an  immediate  event  of  default 
under  the  Interfund  Lending  Agreement 
entitling  the  lending  Fund  to  call  the 
Interfund  Loan  (and  exercise  all  rights 
with  respect  to  any  collateral)  and  that 
such  call  will  be  made  if  the  lending 
bank  exercises  its  right  to  call  its  loan 
imder  its  agreement  with  the  borrowing 
Fimd. 

4.  A  Fund  may  make  an  unsecured 
borrowing  through  the  credit  facility  if 
its  outstanding  borrowings  from  all 
sources  immediately  after  the  interfund 
borrowing  total  10%  or  less  of  its  total 
assets,  provided  that  if  the  Fund  has  a 
secured  loan  outstanding  from  any  other 
lender,  including  but  not  limited  to 
another  Fund,  the  Fund's  interfund 
borrowing  will  be  secured  on  at  least  an 
equal  priority  basis  with  at  least  an 
equivalent  percentage  of  collateral  to 
loan  value  as  any  outstanding  loan  that 
requires  collateral.  If  a  Fund's  total 
outstanding  borrowings  immediately 
after  an  interfund  borrowing  would  be 
greater  than  10%  of  its  total  assets,  the 
Fund  may  borrow  through  the  credit 
facility  on  a  secured  basis  only.  A  Fund 
may  not  borrow  through  the  credit 
facility  or  from  any  other  source  if  its 
total  outstanding  borrowings 
immediately  after  the  interfund 
borrowing  would  be  more  than  33V3% 
of  its  total  assets. 

5.  Before  any  Fund  that  has 
outstanding  interfund  borrowings  may, 
through  additional  borrowings,  cause  its 
outstanding  borrowings  from  all  sources 
to  exceed  10%  of  its  total  assets,  the 
Fund  must  first  secure  each  outstanding 
Interfund  Loan  by  the  pledge  of 
segregated  collateral  with  a  market 
value  at  least  equal  to  102%  of  the 
outstanding  principal  value  of  the  loan. 
If  the  total  outstanding  borrowings  of  a 
Fund  with  outstanding  Interfund  Loans 
exceeds  10%  of  its  total  assets  for  any 
other  reason  (such  as  decline  in  net 
asset  value  or  because  of  shareholder 
redemptions),  the  Fund  will  within  one 
business  day  thereafter:  (a)  Repay  all  its 
outstanding  Interfund  Loans,  (b)  reduce 
its  outstanding  indebtedness  to  10%  or 
less  of  its  total  assets,  or  (c)  secure  each 
outstanding  Interfund  Loan  by  the 
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pledge  of  segregated  collateral  with  a 
market  value  at  least  equal  to  102%  of 
the  outstanding  principal  value  of  the 
loan  until  the  Fund's  total  outstanding 
borrowings  cease  to  exceed  10%  of  its 
total  assets,  at  which  time  the  collateral 
called  for  by  this  condition  (5)  shall  no 
longer  be  required.  Until  each  Interfund 
Loan  that  is  outstanding  at  any  time  that 
a  Fund's  total  outstanding  borrowings 
exceeds  10%  is  repaid  or  the  Fund's 
total  outstanding  borrowings  cease  to 
exceed  10%  of  its  total  assets,  the  Fund 
will  mark  the  value  of  the  collateral  to 
market  each  day  and  will  pledge  such 
additional  collateral  as  is  necessary  to 
maintain  the  market  value  of  the 
collateral  that  secures  each  outstanding 
Interfund  Loan  at  least  equal  to  102%  of 
the  outstanding  principal  value  of  the 
loan. 

6.  No  Fund  may  lend  to  another  Fund 
through  the  credit  facility  if  the  loan 
would  cause  its  aggregate  outstanding 
loans  through  the  credit  facility  to 
exceed  15%  of  its  net  assets  at  the  time 
of  the  loan. 

7.  A  Fund's  Interfund  Loans  to  any 
one  Fund  shall  not  exceed  5%  of  the 
lending  Fund's  net  assets. 

8.  The  duration  of  Interfund  Loans 
will  be  limited  to  the  time  required  to 
receive  payment  for  securities  sold,  but 
in  no  event  more  than  seven  days.  Loans 
effected  within  seven  days  of  each  other 
will  be  treated  as  separate  loan 
transactions  for  piupdises  of  this 
condition. 

9.  Each  Interfund  Loan  may  be  called 
on  one  business  day's  notice  by  a 
lending  Fund  and  may  be  repaid  on  any 
day  by  a  borrowing  Fimd. 

10.  A  Fund's  participation  in  the 
credit  facility  must  be  consistent  with 
its  investment  policies  and  limitations 
and  organizational  documents.  A  Fund's 
borrowings  through  the  credit  facility, 
as  measured  on  the  day  when  the  most 
recent  loan  was  made,  will  not  exceed 
the  greater  of  125%  of  the  Fund's  total 
net  cash  redemptions  and  102%  of  sales 
fails  for  the  preceding  seven  calendar 
days. 

11.  Federated's  Credit  Facility  Team 
will  calcxilate  total  Fimd  borrowing  and 
lending  demand  through  the  credit 
facility,  and  allocate  loans  on  an 
equitable  basis  among  the  Funds 
without  the  intervention  of  any  portfolio 
manager  of  the  Funds.  The  Credit 
Facility  Team  will  not  solicit  cash  for 
the  credit  facility  from  any  Fund  or 
prospectively  publish  or  disseminate 
loan  demand  data  to  portfolio  managers. 
The  Advisers  will  invest  any  amoimts 
remaining  after  satisfaction  of  borrowing 
demand  in  accordance  with  their 
normal  practice. 


12.  Federated  will  monitor  the 
interest  rates  charged  and  the  other 
terms  and  conditions  of  the  Interfund 
Loans  and  will  make  a  quarterly  report 
to  the  Directors  concerning  the 
participation  of  the  Funds  in  the  credit 
facility  and  the  terms  and  other 
conditions  of  any  extensions  of  credit 
imder  the  facility. 

13.  The  Directors  of  each  Fund, 
including  a  majority  of  the  Independent 
Directors:  (a)  Will  review  no  less 
frequently  than  quarterly  the  Fund's 
participation  in  the  credit  facility  during 
the  preceding  quarter  for  compliance 
with  the  conditions  of  any  order 
permitting  the  transactions;  (b)  will 
establish  the  Bank  Loan  Rate  formula 
used  to  determine  the  interest  rate  on 
Interfund  Loans  and  review  no  less 
frequently  than  annually  the  continuing 
appropriateness  of  the  Bank  Loan  Rate 
formula;  and  (c)  will  review  no  less 
frequently  than  annually  the  continuing 
appropriateness  of  the  Fund's 
participation  in  the  credit  facility. 

14.  In  the  event  an  Interfund  Loan  is 
not  paid  according  to  its  terms  and  the 
default  is  not  cured  within  two  business 
days  from  its  maturity  or  from  the  time 
the  lending  Fund  makes  a  demand  for 
payment  under  the  provisions  of  the 
Interfund  Lending  Agreement, 
Federated  will  promptly  refer  the  loan 
for  arbitration  to  an  independent 
arbitrator  selected  by  the  Directors  of 
any  fund  involved  in  the  loan  who  will 
serve  as  arbitrator  of  disputes 
concerning  Interfund  Loans.2  The 
arbitrator  will  resolve  any  problem 
promptly,  and  the  arbitrator's  decision 
will  be  binding  on  both  Fimds.  The 
arbitrator  will  submit,  at  least  annually, 
a  written  report  to  the  Directors  setting 
forth  a  description  of  the  nature  of  any 
dispute  and  the  actions  taken  by  the 
Funds  to  resolve  the  dispute. 

15.  Each  Fund  will  maintain  and 
preserve  for  a  period  of  not  less  than  six 
years  from  the  end  of  the  fiscal  year  in 
which  any  transaction  under  the  credit 
facility  occurred,  the  first  two  years  in 
an  easily  accessible  place,  written 
records  of  all  such  transactions  setting 
forth  a  description  of  the  terms  of  the 
transaction,  including  the  amount,  the 
maturity,  and  the  rate  of  interest  on  the 
loan,  the  rate  of  interest  available  at  the 
time  on  short-term  repurchase 
agreements  and  bank  borrowings,  and 
such  other  information  presented  to  the 
Fund's  Directors  in  connection  with  the 
review  required  by  conditions  12  and 
13. 


^  If  the  dispute  involves  Funds  with  separate  • 
Boards  of  Directors,  the  Directors  of  each  Fund  will 
select  an  independent  arbitrator  that  is  satisfactory 
to  each  Fund. 


16.  Federated  will  prepare  and  submit 
to  the  Directors  for  review  an  initial 
report  describing  the  operations  of  the 
credit  facility  and  the  procedures  to  be 
implemented  to  ensure  that  all  Funds 
are  treated  fairly.  After  the 
commencement  of  operations  of  the 
credit  facility,  Federated  will  report  on 
the  operations  of  the  credit  facility  at 
the  Directors'  quarterly  meetings. 

In  addition,  for  two  years  following 
the  commencement  of  the  credit  facility, 
an  independent  public  accountant  for 
each  Fund  shall  prepare  an  annual 
report  that  evaluates  Federated's 
assertion  that  it  has  established 
procedures  reasonably  designed  to 
achieve  compliance  with  the  conditions 
of  the  order.  The  report  shall  be 
prepared  in  accordance  with  the 
Statements  on  Standards  for  Attestation 
Engagements  No.  3  and  it  shall  be  filed 
pursuant  to  Item  77Q3  of  Form  N-SAR. 
In  particular,  the  report  shall  address 
procedures  designed  to  achieve  the 
following  objectives:  (a)  That  the 
Interfund  Rate  will  be  higher  than  the 
Repo  Rate,  but  lower  than  the  Bank 
Loan  Rate;  (b)  compliance  with  the 
collateral  requirements  as  set  forth  in 
the  application;  (c)  compliance  with  the 
percentage  limitations  on  interfund 
borrowing  and  lending:  (d)  allocation  of 
interfund  borrowing  and  lending 
demand  in  an  equitable  manner  and  in 
accordance  with  procedures  established 
by  the  Directors;  and  (e)  that  the  interest 
rate  on  any  Interfimd  Loan  does  not 
exceed  the  interest  rate  on  any  third 
party  borrowings  of  a  borrowing  Fund  at 
the  time  of  the  Interfund  Loan. 

After  the  final  report  is  filed,  the 
Fund's  external  auditors,  in  connection 
with  their  Fvmd  audit  examinations, 
will  continue  to  review  the  operation  of 
the  credit  facility  for  compliance  with 
the  conditions  of  the  application  and 
their  review  will  form  the  basis,  in  part, 
of  the  auditor's  report  on  internal 
accounting  controls  in  Form  N-SAR. 

17.  No  Fund  will  participate  in  the 
credit  facility  upon  receipt  of  requisite 
regulatory  approval  unless  it  has  fully 
disclosed  in  its  statement  of  additional 
information  all  material  facts  about  its 
intended  participation. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  99-27643  Filed  10-21-99;  8:45  am] 
BILUNQ  CODE  8010-01-4(1 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34^2010;  Hie  No.  SR-nAmex- 
99-35] 

Self-Regulatory  Organizations;  Notice 
of  HIing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange  LLC  to 
Rescind  Exchange  Rule  106 

October  14, 1999. 

Piirsuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on 
September  1, 1999,  the  American  Stock 
Exchange  LLC  ("Amex"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  m  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  rescind 
Exchange  Rule  106,  "Substitute 
Principal,"  in  its  entirety.  The  Exchange 
believes  that  Rule  106  no  longer  serves 
any  purpose  and  may  allow  parties  to 
Exchange  contracts  to  break  trades 
without  appropriate  justification.  The 
text  of  the  proposed  rule  change  is 
available  at  the  Exchange  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Items  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A .  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Exchange  Ride  106  currently  provides 
that:  "No  party  to  a  contract  shall  be 
compelled  to  accept  a  substitute 


principal  unless  the  name  proposed  to 
be  substituted  was  declared  in,  and  as 
part  of,  the  bid  or  offer  giving  rise  to  the 
contract."  Although  the  Exchange  traces 
Rule  106  back  to  the  1921  Constitution 
of  the  New  York  Curb  Market,^  a 
predecessor  of  the  Exchange,  the 
Exchange  could  not  determine  the 
original  purposes  of  Rule  106.  While  the 
original  rationale  imderlying  Rule  106  is 
unknown,  an  exchange  member  recently 
invoked  Rule  106  to  attempt  to  renege 
on  a  contract  when  the  member's 
coimterparty  initially  provided  an 
incorrect  give-up,  and  later  sought  to 
correct  the  error  by  substituting  the 
name  of  the  correct  clearing  member. 

The  Exchange  believes  that  Rule  106 
is  an  artifact  of  another  era  and  no 
longer  serves  any  useful  purpose  in 
view  of  modem  comparison  and 
settlement  focilities.  The  Exchange 
further  believes  that  the  substitution  of 
the  National  Securities  Clearing 
Corporation  as  the  contraside  to  every 
compared  trade  and  the  clearing 
corporation  guarantee  obviate  any 
former  need  that  Exchange  members 
may  have  had  to  maintain  control 
overtrading  counterparties.  Because 
Rule  106  may  have  the.  pernicious  effect 
of  permitting  parties  to  Exchange 
contracts  to  break  trades  without 
appropriate  justification,  the  Exchange 
believes  that  Rule  106  should  be  deleted 
in  its  entirety. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  nde  change  is  consistent  with 
Section  6(b)  of  the  Act,*  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(5),^  in  particiUar,  in  that  it  is 
designed  to  prevent  fiaudiUent  and 
manipulative  acts  and  practices; 
promote  just  and  equitable  principles  of 
trade;  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities: 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system;  protect 
investors  and  the  public  interest;  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers. 


» 15  U.S.C.  788(bMl) 
<17Cail240.19b-4. 


3  Section  7  of  Article  XXIV  of  the  1921 
Constitution  of  the  New  York  Curb  Market  stated: 
"No  party  to  a  contract  shall  be  compelled  to  accept 
a  substitute  principal,  unless  the  name  proposed  to 
be  substituted  shall  be  declared  in  making  the  ofier 
and  as  a  party  thereof." 

« 15  U.S.C.  78flb). 

»15U.S.C78fn))(5). 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  tor 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
shoidd  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  die  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifdi  Street,  N.W.. 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Annex-99- 
35  and  shoidd  be  submitted  by 
November  12, 1999. 
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For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 
Jonathan  G.  Katz, 
Secretary. 
IFR  Doc.  99-27603  Filed  10-21-99  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RtiMM  No.  34-42013;  File  No.  SR-OTC- 
99-11] 

S«lf-R«gulatory  Organizations;  The 
Depository  Trust  Company;  Order 
Approving  a  Proposed  Rule  Change 
Relating  to  Liability  With  Respect  to 
Afnilatad  Entttles 

October  15, 1999. 

On  May  12, 1999,  The  Depository 
Trust  Company  {"DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  No.  SR-DTC-99-11)  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") »  Notice  of 
the  proposal  was  published  in  the 
Federal  Register  on  August  3, 1999.^  On 
August  9.  1999,  DTC  amended  the 

Iiroposed  rule  change.  ^  No  comment 
etters  were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

I.  Description 

The  Boards  of  Directors  of  DTC  and 
the  National  Securities  Clearing 
Corporation  ("NSCC")  have  initiated  a 
plan  to  integrate  DTC  and  NSCC.  As  a 
step  in  the  integration  plan,  a  holding 
company  has  been  established  which 
will  own  DTC  and  NSCC  as  operating 
subsidiaries.^  DTC  has  informed  the 
Commission  that  a  consideration  in  the 
DTC/NSCC  integration  plan  is  to 
insulate  DTC  and  NSCC  from  the  risks 
and  obligations  of  the  other. 

The  nue  change  adds  a  new  section 
7  to  DTC  Rule  2  to  provide  that 
notwithstanding  any  affiliation  between 
DTC  and  any  other  entity,  including  any 
clearing  agency,  except  as  otherwise 
expressly  provided  by  written 
agreement:  (1)  DTC  shall  not  be  liable 
for  any  obligations  of  such  other  entity; 
(2)  the  participants  fund  or  other  assets 
of  DTC  shall  not  be  available  to  such 


•  17  CFR  200.30-3(a)(12). 

>  15  U.S.C  78s(b)(l)- 

'  Securities  Exchange  Act  Release  No.  41663  (July 
27.  1999),  64  FR  42157. 

'  The  amendment  represented  technical 
amendments  to  the  proposed  rule  change  and  as 
such  did  not  require  republication  of  notice. 

*For  a  description  of  the  holding  company 
structure,  refer  to  Securities  Exchange  Act  Release 
No.  41786  (August  24,  1999),  64  FR  47882  [File  No. 
SR-DTC-99-171. 


other  entity;  (3)  such  other  entity  shall 
not  be  liable  for  any  obligations  of  DTC; 
and  (4)  any  assets  of  such  other  entity 
shall  not  be  available  to  DTC.  The 
Commission  has  approved  similar 
revisions  to  NSCC^s  rules. ^ 

As  a  separate  matter,  DTC's  rules 
currently  provide  that  if  it  were  to  cease 
providing  some  or  all  of  its  services, 
DTC's  participants  fund  would  be 
available  to  cover  any  DTC  wind  down 
costs  not  otherwise  defrayed  by  service 
fees  or  other  available  resources.  The 
rule  change  amends  Section  1  of  DTC 
Rule  4  to  make  it  clear  that  the  required 
funds  deposits  of  participants  would  be 
increased  if  necessary  to  cover  such 
costs. 

n.  Discussion 

Section  17A(b)(3)(F)  of  the  Act^ 
requires  that  the  rules  of  a  clearing 
agency  assure  the  safeguarding  of 
securities  and  funds  which  are  in  the 
custody  of  control  of  the  clearing  agency 
or  for  which  it  is  responsible.  The 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  DTC's 
obligations  under  Section  1 7A(b)(3)(F) 
because  it  should  ensure  that  DTC's 
assets,  including  it  participants  fund, 
are  not  diminished  as  a  result  of  its 
affiliation  with  NSCC.  In  addition,  the 
proposed  rule  change  should  ensure 
that  DTC  would  have  available  to  it 
funds  sufficient  to  cover  its  costs  if  it 
were  to  voluntarily  cease  operations. 
This  should  help  to  ensure  that  any 
voluntary  liquidation  of  DTC  would  be 
carried  out  in  an  orderly  manner. 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  DTC's  proposal 
is  consistent  with  the  requirements  of 
the  Act  and  in  particular  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR— 
DTC-99-11)  be  and  hereby  is  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 
Jonathan  G.  Katx, 
Secretary. 
[FR  Doc.  99-27600  Filed  10-21-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42020;  File  No.  SR-OTC- 
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Self-Regulatory  Organizations;  The 
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Fees  and  Charges 

October  15, 1999. 

Pursuant  to  Section  19(b)(1)  ^  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  notice  is  hereby  given  that  on 
September  29, 1999,  The  Depository 
Trust  Corporation  ("DTC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in   ' ' 
Items  I,  II,  and  III  below,  which  items 
have  been  prepared  primarily  by  DTC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  from 
interested  persons  on  the  proposed  rule 
change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  revises 
DTC's  fee  schedule  to  add  a  fee  for 
training  customers  on  DTC's 
TradeSuite®  software  at  the  customer's 
office. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  establish  fees  for  training 
customers  at  the  customers'  sites  on 
DTC's  TradeSuite®  software.3  DTC's 
windows-based  TradeSuite  software  is 
available  for  investment  managers, 


'  Securities  Exchange  Act  Release  No.  42014 
(October  15, 1999),  [File  No.  SR-NSCC-99-07] 
«15  U.S.C.  78q-l(b)(3)(F). 
'  17  CFR  200.30-3(a)(12}. 


'  15  U.S.C.  §  7Bs(b)(l). 

'  The  Commission  has  modified  the  text  of  the 
simunaries  prepared  by  DTC. 

3  The  TradeSuite*  training  fee  will  be  S6S0  for 
the  first  training  day  at  the  customer's  site  and  S350 
for  each  subsequent  training  day  at  the  customer's 
sita 
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broker-dealers,  and  custodians.  The 
software  enables  them  to  utilize  various 
features  of  the  DTC  TradeSuite  family  of 
products.  The  proposed  fees  are 
designed  to  recover  DTC's  estimated 
service  costs  and  will  be  effective 
October  1, 1999. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  ■♦  and  the  rules  and  regulations 
thereimder  because  it  provides  for  the 
equitable  allocation  of  dues,  fees,  and 
other  charges  among  DTC's  participants. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impact  or 
impose  a  biu-den  on  competition  that  is 
necessaly  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  comments  on  the  proposed  rule 
change  were  solicited  or  received.  DTC 
will  notify  the  Commission  of  any 
written  comments  received  by  DTC. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A){ii)5  of  the  Act  and  pursuant 
to  Rule  19b-4{f)(2)  6  promulgated 
thereunder  because  the  proposal 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  DTC.  At  any 
time  within  sixty  days  of  the  filing  of 
such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  vnitten 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 


Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  DTC's 
principal  office.  All  submissions  should 
refer  to  File  No.  SR-DTC-99-21  and 
should  be  submitted  by  November  12, 
1999, 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 
Jonathan  G.  Katz, 
Secretary. 
(PR  Doc.  99-27606  Filed  10-21-99;  8:45  am) 
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October  15, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
September  24, 1999,  the  Emerging 
Markets  Clearing  Corporation  ("EMCC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  items 
have  been  prepared  primarily  by  EMCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested . 
parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  wrill  delay 
the  implementation  of  certain 
requirements  for  Class  I,  II,  and  III 
directors. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
EMCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
conmients  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  EMCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

EMCC's  by-laws  currently  provide 
that  from  and  after  the  1999  annual 
meeting  of  shareholders,  individuals 
elected  to  Class  I,  II,  or  III  directorships 
must  be  an  officer  or  partner  of  a 
shareholder  or  of  an  affiliate  or 
subsidiary  of  a  shareholder.^  Similarly, 
EMCC's  amended  and  restated 
shareholder  agreement  provides  that 
from  and  after  the  1999  annual  meeting, 
directors  elected  to  these  classes  must 
be  an  officer  or  partner  of  a  "participant 
shareholder"  (i.e.,  a  shareholder  that  is 
also  an  EMCC  participant)  or  of  an 
affiliate  of  a  participant  shareholder.* 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  by-laws  and  the 
amended  and  restated  shareholder 
agreement  to  postpone  the  effectiveness 
of  these  requirements  imtil  the  2000 
annual  meeting  of  shareholders. 
According  to  EMCC,  its  membership  is 
not  yet  as  large  as  its  management  had 
anticipated,  and  there  are  a  number  of 
shareholders  and  other  industry 
participants  who  have  not  yet 
completed  either  applying  for 
membership  or  acquiring  EMCC  shares. 
EMCC  believes  it  is  important  to 
continue  its  developmental  momentum 
and  at  the  same  time  to  maintain  the 
continuing  broad-based  representation 
of  industry  participants  on  the  EMCC 
Board. 

In  addition,  when  EMCC  was 
originally  organized,  it  was  expected 
that  an  entity  that  became  a  shareholder 
would  also  be  the  participant.  As 
EMCC's  business  has  developed  while 
the  financial  services  industry  continues 
to  consolidate,  participants  have 
indicated  that  they  may  prefer  that  the 
shareholder  and  the  participant  be 


♦15  U.S.C.  7Bq-l. 

s  15  U.S.C.  §  788(b)(3)(A)(ii). 

« 17  CFR  240.19b-4(e)(2). 


M7  CFR  200.30-3(a)(l2). 
>  15  U.S.C.  78s(b)(l). 


'The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  EMCC. 

'Article  n.  Section  2.2  of  the  by-laws. 

*  Section  1(A)  of  the  amended  and  restated 
shareholder  agreement. 
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affiliated  but  different  entities.  This 
flexibility  would  not  adversely  impact 
EMCC's  operations,  and  it  should  not 
impact  the  participant's  ability  to  be 
represented  on  the  EMCC  Board.  Thus, 
the  proposed  rule  change  will  amend 
the  definition  of  participant  shareholder 
to  mean  a  shareholder  that  holds  one  or 
more  Class  A  subject  shares  and  is  also 
a  participant  or  an  affiliate  of  a 
participant. 

EMCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  1 7A  of  the  Act  ^ 
and  the  rules  and  regulations 
thereunder  applicable  to  EMCC  because 
it  permits  EMCC's  Board  of  Directors  to 
continue  to  maintain  broad 
representation  of  both  EMCC's 
participants  and  the  emerging  market 
debt  industry  and  thus  allows  EMCC  to 
assure  fair  representation  of  its 
shareholders  and  participants. 

(B)  Self-Regulatory  Organization 's 
Statement  of  Burden  on  Competition 

EMCC  does  not  believe  that  the 
proposed  rule  change  will  have  any 
impact  or  impose  any  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Written  comments  relating  to  the 
proposed  rule  change  have  not  yet  been 
solicited  or  received.  EMCC  will  notify 
the  Commission  of  any  written 
comments  it  receives. 

m.  Date  of  EffBctiveness  of  the 
Propoaed  Rule  Change  and  Timing  for 
Cemmission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  such  rule  change 
or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
ai^guments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  ^e  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 


Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
that  may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copjing  at 
the  principal  office  of  EMCC.  All 
submissions  should  refer  to  File  No. 
SR-EMCC-99-10  and  should  be 
submitted  by  November  12, 1999. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  99-27605  Filed  10-21-99;  8:45  am] 
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October  13, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Sectirities  Exchange  Act  of  1934 
("Act"),^  notice  is  hereby  given  that  on 
July  14, 1999,  the  MBS  Clearing 
Corporation  ("MBSCC")  filed  with  the 
Securities  and  Exchange  CDmmission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-MBCC-99-06)  as 
described  in  Items  I,  n,  and  III  below, 
which  items  have  been  prepared 
primarily  by  MBSCC.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  amends  the 
formula  h/fflSCC  uses  to  calculate 
market  margin  differential  deposits. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
MBSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  MBSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  formula  MBSCC 
uses  to  calculate  market  margin 
differential  deposits  to  the  participants 
fund.3  Specifically,  the  proposed  rule 
change  adds  net  position  and  net-out 
position  components  to  the  market 
margin  differential  deposit  formula. 

Article  IV,  Rule  2,  Section  4  of 
MBSCC's  rules  sets  forth  the  formula 
used  to  calculate  a  participant's  daily 
market  margin  differential  deposit  to  the 
participants  fund.  This  formula 
currently  requires  a  participant  to  make 
a  daily  market  margin  differential 
deposit  to  the  participants  fund  equal  to 
the  sum  of:  (a)  130%  (or  such  other 
percentage  of  MBSCC  from  time  to  time 
may  determine)  of  adjusted  net  losses, 
plus  (b)  100%  (or  such  other  percentage 
as  MBSCC  from  time  to  time  may 
determine)  of  certain  projected  cash 
settlement  obligations  owed  to  MBSCC, 
minus  (c)  the  amoimt  of  any  market 
margin  differential  deposits  previously 
made  by  the  participant  to  and 
remaining  in  the  participants  fund. 

The  proposed  rule  change  replaces 
the  130%  of  adjusted  net  losses 
component  as  contained  in  subsection 
(a)  of  the  formula  with  130%  (or  such 
other  percentage  of  MBSCC  from  time  to 
time  may  determine)  of  the  greater  of:  (i) 
adjusted  net  losses  or  (ii)  25  basic  points 


"15  0.8.0.789-1. 


» 17  CFR  200.30-3(a)(12). 
»15  U.S.C.  78s(b)(l) 


'The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  MBSCC. 

^  MBSCC  requires  participants  to  maintain 
collateral  in  the  form  of  deposits  to  the  participants 
fund.  Each  participant's  participants  fiud  is 
comprised  of  a  basic  deposit,  a  minimum  market 
margin  differential  deposit,  and  a  market  margin 
differential  deposit.  The  basic  deposit  is  equal  to  a 
minimum  of  SI  ,000  and  a  maximum  of  SI  0.000 
with  the  actual  amount  determined  based  on  the 
average  six  months  billing  for  the  participant.  The 
minimum  market  margin  differential  deposit  is 
equal  to  $250,000.  The  market  margin  differential 
deposit  is  based  on  the  formula  set  forth  in  Article 
IV.  Rule  2,  Section  4  of  MBSCC's  rules  and  is  the 
subject  of  this  rule  filing. 
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(or  such  other  number  of  basic  points  as 
MBSCC  from  time  to  time  may 
determine)  of  net  position  and  25  basic 
points  {or  such  other  number  of  basic 
points  as  MBSCC  from  time  to  time  may 
determine)  of  the  largest  outstanding 
net-out  position  minud  excess  profits 
from  forward  transactions. 

The  proposed  rule  change  establishes 
a  baseline  margin  requirement  for  net 
position  and  net-out  position  risk  as 
illustrated  by  the  following  two 
examples.  The  first  circumstance  arises 
where  a  participant  is  not  subject  to  a 
margin  call  on  a  particular  day  because 
it  does  not  have  adjusted  net  losses.  The 
130%  multiplier,  which  is  designed  to 
address  market  volatility,  is  not  effective 
if  the  participant  does  not  have  adjusted 
net  losses.  The  net  position  component, 
therefore,  should  address  the 
circumstance  where  a  participant  does 
not  have  adjusted  net  losses  but  has  a 
large  net  position  and  there  is  market 
volatility  between  margin  calls. 

The  second  circumstance  relates  to 
the  fact  that  losses  of  non-original 
contra-sides  in  excess  of  an  insolvent 
participant's  participant  fund  are 
prorated  to  and  assessments  are  made 
against  the  insolvent  participant's 
original  contra-sides.  MBSCC's  netting 
system  pairs-off  and  nets-out  buy  and 
sell  trades  with  original  and  non- 
original  contra-sides.  Netting 
substantially  reduces  the  number  of 
trades  requiring  clearance.  Although 
netting  eliminates  the  need  to  clear  net- 
out  trades,  it  does  not  eliminate  the 
potential  liability  for  pro-rata 
assessments  against  original  contra- 
sides.  The  participants  fund,  however, 
currently  does  not  include  a  margin 
component  for  potential  pro-rata 
assessments  against  original  contra- 
sides.  The  net-out  component,  therefore, 
should  address  the  circumstance  where 
an  original  contra-side  nets-out  of 
transactions  and  otherwise  does  not 
have  sufficient  deposits  to  the 
participants  fund  to  satisfy  potential 
pro-rata  assessments. 

The  new  requirement  is  initially  set  at 
25  basis  points  of  net  position  and  25 
basis  points  of  largest  outstanding  net- 
out  position.  MBSCC  has  determined 
that  25  basis  points  and  crediting  excess 
profits  from  forward  transactions  is 
currently  appropriate  based  on  an 
assessment  of  participants'  participants 
fund  deposits. 

The  proposed  rule  change  also 
modifies  Article  I,  Rule  1  of  MBSCC's 
rules  to  add  definitions  of  the  terms 
"Excess  Profits  from  Forward 
Transactions"  and  "Net  Position." 

MBSCC  believes  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Section  17A(b)(3){F) 


of  the  Act  and  the  rules  and  regulations 
thereunder  because  the  proposal  should 
help  MBSCC  assure  the  safeguarding  of 
securities  and  funds  which  are  in  the 
custody  or  control  of  MBSCC  or  for 
which  it  is  responsible. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

MBSCC  does  not  believe  that  the 
proposed  rule  change  vtrill  have  an 
impact  on  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  MBSCC  will  notify 
the  Commission  of  any  wrritten 
comments  received  by  MBSCC. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  MBSCC  consents,  the 
Commission  will: 

(a)  By  order  approve  such  proposed 
rule  change  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 


inspection  and  copying  at  the  principal 
office  of  MBSCC.  All  submissions 
should  refer  to  File  No.  SR-MBSCC-9»- 
06  and  should  be  submitted  by 
November  12,  1999. 

.    For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 
lonathan  G.  Katz, 
Secretary. 
(FR  Doc.  99-27602  Filed  10-21-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReiMM  No.  34-42014;  File  No.  SR-NSCC- 
99-07] 

Self-Regulatory  Organizations;  ~ 
National  Securities  Clearing 
Corporation;  Order  Approving  a 
Proposed  Rule  Change  Relating  to 
Liability  With  Respect  to  Affiliated 
Entities 

October  15.  1999. 

On  May  13. 1999,  the  National 
Securities  Clearing  Corporation 
("NSCC")  filed  with  the  Securities  and 
Exchange  Commission  {"Commission") 
a  proposed  rule  change  (File  No.  SR- 
NSCC-99-07}  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").'  Notice  of  the  proposal 
was  published  in  the  Federal  Register 
on  August  3, 1999.2  Qn  August  10. 
1999,  NSCC  amended  the  proposed  rule 
change.  3  No  comment  letters  were 
received.  For  the  reasons  discussed 
below,  the  Commission  is  approving  the 
proposed  rule  change. 

I.  Description 

The  Boards  of  Directors  of  NSCC  and 
The  Depository  Trust  Company  ( "DTC") 
have  initiated  a  plan  to  integrate  NSCC 
and  DTC.  As  a  step  in  the  integration 
plan,  a  holding  company  has  been 
established  which  will  own  NSCC  and 
DTC  as  operating  subsidiaries.*  NSCC 
has  informed  the  Commission  that  a 
consideration  in  the  NSCC/DTC 
integration  plan  is  to  insulate  NSCC  and 
DTC  from  the  risks  and  obligations  of 
the  other. 

The  rule  change  adopts  NSCC  Rule 
58,  which  provides  that 


<17CFR200.30-3(a)(lZ). 

'  15  U.S.C.  78s(b)(l). 

2  Securities  Exchange  Ad  Release  No.  41662  (July 
27, 1999).  64  FR  42160. 

'The  amendment  represenlKd  technical 
amendments  to  the  proposed  rule  change  and  as 
such  did  not  require  republication  of  notice. 

*  For  a  description  of  the  holding  company 
structure,  refer  to  Securities  Exchange  Act  Release 
No.  41800  (August  27,  1999),  64  FR  48694  IFile  No. 
SR-NSCC-99-10). 
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noturithstanding  any  affiliation  between 
NSCC  and  any  other  entity,  including 
any  clearing  agency,  except  as  otherwise 
expressly  provided  by  written 
agreement:  (1}  NSCC  shall  not  be  liable 
for  any  obligations  of  such  other  entity; 
(2)  the  participants  fund  or  other  assets 
of  NSCC  shall  not  be  available  to  such 
other  entity;  (3)  such  other  entity  shall 
not  be  liable  for  any  obligations  of 
NSCC;  and  (4]  any  assets  of  such  other 
entity  shall  not  be  available  to  NSCC. 
The  Commission  has  approved  similar 
revisions  to  DTC's  rules.^ 

n.  Discussion 

Section  17A(b)(3){F)  of  the  Act^ 
requires  that  the  rules  of  a  clearing 
agency  assure  the  safeguarding  of  ' 
seciuities  and  funds  which  are  in  the 
custody  or  control  of  the  clearing  agency 
or  for  which  it  is  responsible.  The 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  NSCC's 
obligations  under  Section  17A(b)(3)(F) 
because  it  should  ensure  that  NSCC's 
assets,  including  its  clearing  fund,  are 
not  diminished  as  a  result  of  its 
affiliation  with  DTC. 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  Bnds  that  NSCC's  proposal 
is  consistent  with  the  requirements  of 
the  Act  and  in  particular  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereimder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
NSCC-99-07)  be  and  hereby  is 
approved. 

For  the  Conunission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 
lonathan  G.  Katz, 
Secretary. 

[FR  Doc.  99-27599  Filed  10-21-99;  8:45  am) 
BtLUNG  CODE  S010-01-M 
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COMMISSION 

[RelMS*  No.  34-4201 1 ;  File  No.  SR-NYSE- 
99-03] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Rling  and  Order  Granting 
Accelerated  Approval  of  Amendment 
Nos.  1  and  2  by  the  New  York  Stoci( 
Exchange,  inc.  Relating  to  NYSE  Rule 
431 

October  14, 1999. 
1.  Introduction 

On  January  27, 1999,  the  New  York 
Stock  Exchange,  hic.  ("NYSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act'),'  and  rule  19b-4 
thereunder,  2  a  proposed  nde  change  to 
amend  NYSE  rule  431,  "Margin 
Requirements,"  to  revise  the  margin 
requirements  for  stock  options  and  stock 
index  options.  The  proposed  rule 
change  was  published  for  comment  in 
the  Federal  Register  on  March  19, 
1999.3  The  Commission  received  16 
comment  letters  regarding  the 
proposal.* 


*  Securities  Exchange  Act  Release  No.  42013 
(October  15. 1999)  (File  No.  SR-DTC-99-lll. 
•15U.S.C.  78q-l(b)(3)(F). 
M7  CFR  20O.3O-3(a)(12). 


'15U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

^  See  Securities  Exchange  Act  Release  No.  41 168 
(March  12.  1999).  64  FR  13620. 

*  See  letter  from  William  J.  Brodsky.  Chainnan 
and  Chief  Executive  Officer.  CBOE,  to  lonathan  G. 
Katz,  Secretary.  Commission,  dated  April  1. 1999 
("CBOE  Letter");  letter  from  lack  L.  Hansen,  Senior 
Portfolio  Manager  and  Principal,  The  Clifton  Group, 
to  Jonathan  Katz,  Secretary,  Commission,  dated 
March  29, 1999  ("Clifton  Letter");  letter  fttjra 
Ronald  M.  Egalka.  President  and  CEO,  Rampart 
Investment  Management,  to  Jonathan  G.  Katz. 
Secretary,  Commission,  dated  March  31,  1999 
("Rampart  letter");  letter  from  Robert  C.  Sheehan, 
President,  Roberi  C.  Sheehan  and  Associates,  to 
Jonathan  Katz,  Secretary,  SEC,  dated  March  26, 
1999  ("Sheehan  I-etter");  letter  from  Alvin 
Wilkinson  to  Jonathan  G.  Katz,  Secretary, 
Commission,  dated  March  25. 1999  ("Wilkinson 
Letter");  letter  fitim  Stewart  E.  Winner,  First  Vice 
President,  Director,  Retail  Options,  Prudential 
Securities  Inc.,  to  Jonathan  Katz.  Secretary.  SEC, 
dated  March  30, 1999  ("Prudential  Letter")  letter 
from  Jeffrey  T.  Kaufrnann,  Lakeshore  Securities 
L.P.,  to  Jonathan  Katz,  Secretary,  SEC,  dated  March 
26. 1999  ("Lakeshore  Letter");  letter  frt>m  Gary  Alan 
DeWaal,  Executive  Vice  President  and  General 
Counsel,  FIMAT  USA,  to  Jonathan  Katz,  Secretary, 
SEC,  dated  April  8, 1999  ("FIMAT  Letter");  letter 
from  Leslie  C.  Quick,  III,  President,  U.S.  Clearing 
Corp.,  to  Jonathan  G.  Katz,  Secretary,  SEC  dated 
April  7, 1999  ("U.S.  aearing  Letter");  letter  from 
William  C.  Floersch.  President  and  CEO,  O'Connor 
&  Company,  to  Jonathan  G.  Katz,  Secretary,  SEC, 
dated  April  5, 1999  ("O'Connor  Letter");  letter  from 
Jeffrey  S.  Alexander,  Vice  President  and  Senior 
Counsel,  OfRce  of  the  General  Counsel,  Merrill 
Lynch,  to  Jonathan  Katz,  Secretary,  SEC,  dated 
April  8, 1999  ("Merrill  Lynch  Letter  "),  letter  from 
Lon  Gorman,  Executive  Vice  President,  Charles 
Schwab,  to  Jonathan  G.  Katz,  Secretary,  SEC,  dated 
April  13, 1999  ("Schwab  Letter");  letter  from  Robin 


The  NYSE  filed  Amendment  No.  1  to 
the  proposal  on  August  11, 1999,^  and 
Amendment  No.  2  to  the  proposal  on 
September  3,  1999.»  This  order 
approves  the  proposed  rule  change  and 
grants  accelerated  approval  to 
Amendment  Nos.  1  and  2. 

n.  Description  of  the  Proposal 

A.  Background 

Until  several  years  ago,  the  margin 
requirements  governing  listed  options  ^ 
were  set  forth  in  Regulation  T,  "Credit 
by  Brokers  and  Dealers."  ^  However, 
Federal  Reserve  Board  amendments  to 
Regulation  T  that  became  effective  on 
June  1, 1997,  modified  or  deleted 
certain  margin  requirements  regarding 
options  transactions  in  favor  of  rules  to 
be  adopted  by  the  options  exchanges, 
subject  to  approval  by  the  Commission.^ 

In  April  1996,  the  Exchange 
established  NYSE  Rule  431  Committee 


Roger,  Principal  and  Counsel,  Morgan  Stanley  Dean 
Witter,  to  Jonathan  G.  Katz,  Secretary  SEC,  dated 
April  16, 1999  ("Morgan  Stanley  Letter");  letter 
from  R.  Allan  Martin,  Empire  Programs,  Inc.,  to 
Jonathan  Katz.  Secretary,  SEC,  dated  May  12, 1999 
("Empire  Letter");  letter  from  Kevin  Wiseman, 
Chainnan  of  the  Rules  and  Regulations  Committee, 
Credit  Division,  Securities  Industry  Association 
("SLA"),  to  Margaret  H.  McFarland,  Deputy 
Secretary,  SEC,  dated  June  15,  1999  ( "SIA  Letter"); 
and  letter  from  George  Brunelle  to  Jonathan  Katz. 
Secretary,  SEC,  dated  July  1 ,  1999  ("Brunelle 
Letter"), 

^  See  letter  from  James  E.  Buck.  Senior  Vice 
President  and  Secretary.  NYSE,  to  Richard  C. 
Strasser,  Assistant  Director,  Division  of  Market 
Regulation  ("Divison"),  Commission,  dated  August 
10, 1999  ("Amendment  No.  1").  Amendment  No.  1 
revises  the  proposal  to:  (1)  Provide  that  the 
minimum  margin  requirement  for  a  short  put  on  a 
listed  option  will  be  the  current  value  of  the  put 
plus  a  specified  percentage  of  the  put  option's 
exercise  price;  (2)  provide  that  the  minimum 
margin  requirement  for  a  short  put  on  an  over-the- 
counter  ("OTC")  option  will  be  a  specified 
percentage  of  the  put's  exercise  price;  (3)  clarify 
that  the  proposal  does  not  provide  loan  value  for 
long-term  foreign  currency  options  ("FCOs");  (4) 
provide  examples  demonstrating  the  operation  of 
the  proposed  rule  in  connection  with  various 
options  strategies,  including  long  box  spreads, 
hedged  puts  and  calls,  conversions,  reverse 
conversions,  and  collars;  and  (5)  makes  a  technical 
correction  to  the  text  of  the  proposed  rule. 

*See  letter  from  James  E.  Buck,  Senior  Vice 
President  and  Secretary^  NYSE,  to  Richard  C. 
Strasser.  Assistant  Director,  Division,  Commission, 
dated  September  3, 1999  ("Amendment  No.  2'.'). 
Amendment  No.  2  responds  to  the  Brunelle  Letter 
and  revises  the  proposal  to  provide  that  butterfly 
and  box  spreads  carried  in  the  cash  account  must 
be  comprised  of  listed  options  or  must  be 
guaranteed  by  the  carrying  broker-dealer. 

'The  Options  Clearing  Corporation  ("OCC") 
issues  listed  options. 

"12  CFR  220  et  seq.  The  Board  of  Governors  of 
the  Federal  Reserve  System  ("Federal  Reserve 
Board")  Issued  Regulation  T  pursuant  to  the  Act. 

«See  Board  of  Governors  of  the  Federal  Reserve 
System  Docket  No.  R-0772  (April  24. 1996).  61  FR 
20386  (May  6, 1996)  (permitting  the  adoption  of 
margin  requirements  "deemed  appropriate  by  the 
exchange  that  trades  the  option,  subject  to  the 
approval  of  the  Securities  and  Exchange 
Commission"). 


Federal  Register /Vol.  64,  No.  204 /Friday,  October  22,  1999 /Notices 


57173 


("431  Committee")  to  review  the 
Exchange's  margin  requirements.  The 
431  Committee  is  comprised  of  industry 
representatives  with  diverse  areas  of 
expertise.  The  431  Committee  created 
various  subcommittees,  including  an 
Options  Subcommittee  ("Options 
Subcommittee"),  to  review  specific 
areas  of  NYSE  Rule  431  and  make 
recommendations  to  the  Exchange  in 
light  of  the  changes  in  federal  margin 
regulations  and  changing  industry 
conditions.  The  Options  subcommittee 
reviewed  NYSE  Rule  431  and 
recommended  changes  relating  to  the 
margin  treatment  of  options.  The 
proposed  amendments  to  NYSE  Rule 
431  are  substantially  identical  to 
amendments  made  in  a  proposal  filed 
by  the  Chicago  Board  Options  Exchange, 
Inc.  ("CBOE",  which  the  Commission 
recently  approved . ' " 

Specifically,  the  NYSE  proposes  to 
amend  NYSE  Rule  431  to:  (1)  Permit  the 
extension  of  credit  on  certain  listed  and 
over-the-coimter  ("OTC")  options  with 
over  nine  months  imtil  expiration  and 
on  certain  long  box  spreads;  (2) 
recognize  butterfly  and  box  spreads  as 
strategies  for  purposes  of  margin 
treatment  and  establish  margin 
requirements  for  them;  (3)  recognize 
various  strategies  involving  stocks  (or 
other  underlying  instnmients)  paired 
with  long  options,  and  provide  for  lower 
maintenance  margin  requirements  on 
such  hedged  stock  positions;  (4)  expand 
the  types  of  short  options  positions  that 
will  be  considered  "covered"  in  a  cash 
account  to  include  certain  short 
positions  that  are  components  of  limited 
risk  spread  strategies  (e.g.,  butterfuly 
and  box  spreads);  and  (5)  allow  an 
escrow  agreement  that  conforms  to 
NYSE  standards  to  serve  in  lieu  of  cash 
for  certain  spread  positions  held  in  a 
cash  account.  In  addition,  the  proposal 
revises  the  margin  requirement  for  short 
put  options  to  provide  that:  (1)  The 
Minimum  margin  requirement  for  a 
short  put  on  a  listed  option  vdll  be  the 
ciuxent  value  of  the  put  plus  a  specified 
percentage  of  the  put  option's  exercise 
price;  and  (2)  the  minimum  margin 
requirement  for  a  short  put  on  an  OTC 
option  will  be  a  specified  percentage  of 
the  put's  exercise  price." 

B.  Definitions 

Currendy,  NYSE  Rule  431  defines  Uie 
"current  market  value"  or  "current 
market  price"  of  an  option,  currency 
warrant,  currency  index  warrant,  or 
stock  index  warrant  as  the  total  cost  or 


net  proceeds  of  the  option  contract  or 
warrant  on  the  day  it  was  purchased  or 
sold.  The  NYSE  proposes  to  revise  the 
definition  to  indicate  that  the  current 
market  value  of  current  market  price  of 
an  option,  currency  warrant,  currency 
index  warrant,  or  stock  index  warrant 
are  as  defined  in  Section  220.2  of 
Regulation  T. 

'The  Exchange  also  proposed  to 
establish  definitions  for  "butterfly 
spread"  '^  and  "box  spread""  options 
strategies.  The  definitions  are  important 
elements  of  the  Exchange's  proposal  to 
recognize  and  specify  cash  and  margin 
account  requirements  for  butterfly  and 
box  spreads.  The  definitions  will 
specify  what  multiple  option  positions, 
if  held  together,  qualify  for  classification 
as  butterfly  or  box  spreads,  and 
consequently  are  eligible  for  the 
proposed  cash  and  margin  treatment. 

Finally,  the  NYSE  proposes  to  define 
as  "escrow  agreement."  when  used  in 
connection  with  cash  setUed  calls,  puts, 
ciurency  warrants,  cmrency  index 
warrants  or  stock  index  warrants, 
carried  short,  as  any  agreement  issued 
in  a  form  acceptable  to  the  NYSE  imder 
which  a  bank  holding  cash,  cash 
equivalents,  one  or  more  qualified 
equity  securities  or  a  combination 
thereof  is  obligated  (in  the  case  of  an 
option)  to  pay  the  creditor  the  exercise 
settlement  amount  in  the  event  an 
option  is  assigned  an  exercise  notice  or, 
(in  the  case  of  a  warrant)  the  funds 
sufficient  to  purchase  a  warrant  sold 
short  in  the  event  of  a  buy-in. 

C.  Extension  of  Credit  on  Long  Term 
Options  and  Warrants 

The  proposal  will  allow  extensions  of 
credit  on  certain  long  listed  and  OTC '" 


'"See  Seciirities  Exchange  Act  Release  No.  41658 
(July  27,  1999),  64  FR  42736  (August  5,  1999)  (order 
approving  File  No.  SR-CBOE-97-67)  ("CBOE 
Approval  Order"). 

>>  See  Amendment  No.  1,  supra  note  5. 


'2 The  proposal  defines  "butterfly  spread"  as: 
|Aln  aggregation  of  positions  in  three  series  of 
either  put  or  call  options  all  having  the  same 
underlying  compound  or  index  and  time  of 
expiration,  and  based  on  the  same  aggregate  current 
underlying  value,  where  the  interval  between  the 
exercise  price  of  each  series  is  equal,  which 
positions  are  structured  as  either  (A)  a  "long 
butterfly  spread"  in  which  two  short  options  in  the 
same  series  are  offset  by  one  long  option  with  a 
higher  exercise  price  and  one  long  option  with  a 
lower  exercise  price,  (B)  a  "short  butterfly  spread" 
in  which  two  long  options  in  the  same  series  offset 
one  short  option  and  with  a  higher  exercise  price 
and  in  one  short  option  with  a  lower  exercise  price. 

"The  proposal  defines  "box  spread"  as:  [Aln 
aggregation  of  positions  in  a  long  call  option  and 
short  put  option  with  the  same  exercise  price  ("buy 
side")  coupled  with  a  long  put  option  and  short  call 
option  with  the  same  exercise  price  ("sell  side")  all 
of  which  have  the  same  underlying  component  or 
index  and  time  of  expiration,  and  are  based  on  the 
same  aggregate  current  underlying  value,  and  are 
structured  as  either:  (A)  a  "long  box  spread"  in 
which  the  sell  side  exercise  price  exceeds  the  buy 
side  exercise  price,  or  (B)  a  "short  box  spread"  in 
which  the  buy  side  exercise  price  exceeds  the  sell 
side  exercise  price. 

'*  Unlike  listed  options.  OTC  options  are  not 
issued  by  the  OCC.  OTC  options  and  warrants  are 


options  (i.e.,  put  or  call  options  on  a 
stock  or  stock  index)  and  warrant 
products  (i.e.,  stock  index  warrants,  but 
not  traditional  stock  warrants  issued  by 
a  corporation  on  its  own  stock.)' ^  Only 
those  options  or  warrants  with 
expirations  exceeding  nine  months 
("long  term")  will  be  eligible  for  credit 
extension.'"  For  long  term  listed  options 
and  warrants,  the  proposal  requires 
initial  and  maintenance  margin  of  not 
less  than  75%  of  the  current  market 
value  of  the  option  or  warrant. 
Therefore,  an  NYSE  member  firm  would 
be  able  to  loan  up  to  25%  of  the  ciurent 
market  value  of  a  long  term  listed  option 
or  warrant.'^ 

The  proposal  also  permits  the 
extension  of  credit  on  certain  long  term 
OTC  options  and  warrants.  Specifically, 
the  proposal  will  allow  a  member  firm 
to  extend  credit  on  an  OTC  put  or  call 
option  on  a  stock  or  stock  index,  and  on 
an  OTC  stock  index  warrant.  In  addition 
to  being  more  than  nine  months  fi^m 
expiration,  a  marginable  OTC  option  or 
warrant  must:  (1)  Be  in-the-money;  (2) 
be  guaranteed  by  the  carrying  broker- 
dealer;  and  (3)  have  an  American-style 
exercise  provision  (i.e.,  may  be 
exercised  at  any  time  up  to  the  day 
before  expiration).  The  proposal 
requires  initial  and  maintenance  margin 
of  75%  of  the  long  term  OTC  option's 
or  warrant's  in-the-money  amount  (i.e. 
intrinsic  value),  plus  100%  of  the 
amount,  if  any,  by  which  the  current 
market  value  of  the  OTC  option  or 
warrant  exceeds  the  in-the-money 
amount. 

When  the  time  remaining  until 
expiration  for  an  option  or  warrant 
(listed  or  OTC)  on  which  credit  has  been 
extended  reaches  nine  months,  the 
maintenance  margin  requirement  will 
become  100%  of  the  current  market 
value.  Thus,  options  or  warrants 
expiring  in  less  than  nine  months  would 
have  no  loan  value  imder  the  proposal. 
Options  or  warrants  with  less  than  nine 


not  listed  or  traded  on  a  registered  national 
securities  exchange  or  though  the  automated 
quotation  system  of  a  registered  securities 
association. 

'^  Throughout  the  remainder  of  this  approval 
order,  the  term  "warrant"  means  this  type  of 
warrant. 

<^  For  any  stock  option,  stock  index  option,  or 
stock  index  warrant  that  expires  in  nine  months  or 
less,  initial  margin  must  be  deposited  and 
maintained  equal  to  at  least  100%  of  the  cunent 
market  value  of  the  option  or  warrant. 

'"For  example,  if  an  investor  purchased  a  listed 
call  option  on  stock  XYZ  that  expired  in  January 
2001  for  approximately  $100  (excluding* 
commissions),  the  investor  would  be  required  to 
deposit  and  maintain  at  least  $75.  The  investor 
could  borrow  the  remaining  $25  from  its  broker. 
Under  the  NY.SE's  current  margin  rules,  the  investor 
would  be  required  to  pay  the  entire  $100.  See  CBOE 
Approval  Order,  supra  note  10,  at  footnote  18. 
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months  to  expiration  will  have  no  loan 
value  because  of  the  leverage  and 
volatility  of  those  instruments. i* 

D.  Extension  of  Credit  on  Long  Box 
Spread  in  European-Style  Options 

The  proposal  will  allow  the  extension 
of  credit  on  a  long  box  spread 
comprised  entirely  of  European-style 
options  1^  that  are  listed  or  guaranteed 
by  the  carrying  broker-dealer.  A  long 
box  spread  is  a  strategy  that  is 
composed  of  four  option  positions  and 
is  designed  to  lock  in  the  ability  to  buy 
and  sell  the  underlying  component  or 
index  for  a  profit,  even  after  meeting  the 
cost  of  establishing  the  long  box  spread. 
The  two  exercise  prices  embedded  in 
the  strategy  determine  the  buy  and  the 
sell  price.  2° 

For  long  box  spreads  made  up  of 
European-style  options,  the  proposed 
margin  requirement  would  equal  50%  of 
the  aggregate  difference  in  the  two 
exercise  prices  (buy  and  sell),  which 
results  in  a  requirement  slightly  higher 
than  50%  of  the  debit  typically 
incurred.2'  The  50%  margin 
requirement  is  both  an  initial  and 
maintenance  margin  requirement.^^  The 
proposal  will  afford  a  long  box  spread 
a  market  value  for  margin  equity 
purposes  of  not  more  ^an  100%  of  the 
aggregate  difference  in  exercise  prices. 

E.  Cash  Account  Treatment  of  Butterfly 
Spreads,  Box  Spreads,  and  ckher 
Spreads 

The  proposal  would  make  butterfly 
spreads  and  box  spreads  in  cash-settled, 
Eiiropean-style  options  eligible  for  the 
cash  account.  A  butterfly  spread  is  a 
pairing  of  two  standard  spreads,  one 
bullish  and  one  bearish.  To  qualify  for 
canying  in  the  cash  account,  the 
butterfly  spreads  and  box  spreads  must 
meet  the  specifications  contained  in  the 
proposed  definition  section,^^  and  must 


'•  See  Amendment  No.  1,  supra  note  5. 

'"  A  European-style  index  option  may  be 
exercised  only  at  its  expiration  pursuant  to  the  rules 
of  the  OCC.  See  NYSE  Rule  70O(b)(19). 

^  For  example,  an  investor  might  be  long  1  XYZ 
Ian  SO  Call  9  7  and  short  1  XYZ  Jan  SO  Put  0  1 
("buy  side"),  and  short  1  XYZ  Jan  60  Call  9  2  and 
long  1  XYZ  Jan  BO  Put  6  SVi  ("sell  side").  As 
required  by  the  Exchange's  proposed  deRnition  of 
"long  box  spread."  the  sell  side  exercise  price 
exceeds  the  buy  side  exercise  price.  In  this 
example,  the  long  box  spread  is  a  riskless  position 
because  the  net  debit  ((2+1)  -  (7+5Vi)=net  debit  of 
9'/2)  is  less  than  the  exercise  price  differential 
(60-50=10).  Thus,  the  investor  has  locked  in  a 
profit  of  $50  (Vj  X  100).  Sec  Amendment  No.  1, 
supm  note  5,  and  CBOE  Approval  Order,  supra  note 
10,  at  footnote  22. 

"  In  the  example  appearing  in  the  preceding 
footnote,  the  margin  required  (50%  x  (60-50)  =  5) 
would  be  slightly  higher  than  50%  of  the  net  debit 
(50%  x9Vi  =  4^4).  See  CBOE  Approval  Order,  supra 
note  10,  at  footnote  23. 

^  See  Amendment  No.  1,  supra  note  5. 

'3  See  supra  notes  12  and  13. 


be  comprised  of  options  that  are  listed 
or  guaranteed  by  the  carrying  broker- 
dealer.^^  In  addition,  the  long  options 
must  be  held  in,  or  purchased  for,  the 
accoimt  on  the  same  day. 

For  long  butterfly  spreads  and  long 
box  spreads,  the  proposal  would  require 
full  payment  of  the  net  debit  that  is 
incurred  when  the  spread  strategy  is 
established.  According  to  the  NYSE,  full 
payment  of  the  debit  incurred  to 
establish  a  long  butterfly  or  box  spread 
will  cover  any  potential  risk  to  the 
carrying  broker-dealer.^s 

Snort  butterfly  spreads  generate  a 
credit  balance  when  established  (i.e., 
the  proceeds  from  the  sale  of  short 
option  components  exceed  the  cost  of 
purchasing  long  option  components). 
However,  in  the  worst  case  scenario 
where  all  options  are  exercised,  a  debit 
(loss)  greater  than  the  initial  credit 
balance  received  would  accrue  to  the 
account.  To  eliminate  the  risk  to  the 
broker-dealer  carrying  the  short 
butterfly  spread,  the  proposal  will 
require  that  an  amount  equal  to  the 
maximiun  risk  be  held  or  deposited  in 
the  accoimt  in  the  form  of  cash  or  cash 
equivalents. 2^  The  maximum  risk 
potential  in  a  short  butterfly  spread 
comprised  of  call  options  is  the 
aggregate  difference  between  the  two 
lowest  exercise  prices.^^  With  respect  to 


24  See  Amendment  No.  2,  supra  note  6. 

^  To  create  a  long  butterfly  spread,  which  is 
comprised  of  call  options,  an  investor  may  be  long 
1  ZYZ  Jan  45  Call  d6,  short  2  Jan  50  Calls  9  3 
each,  and  long  1  XYZ  Jan  55  Call  @  1.  The 
maximum  risk  for  this  long  butterfly  spread  is  the 
net  debit  incurred  to  establish  the  strategy 
((3  +  3)  -  (6  4- 1)  =  net  debit  of  1).  Under  the 
proposal,  therefore,  the  investor  would  be  required 
to  pay  the  net  debit,  or  $100  (1  x  100).  See  CBOE 
Approval  Order,  supra  note  10,  at  footnote  25. 

2'  An  escrow  agreement  could  be  used  as  a 
substitute  for  cash  or  cash  equivalents  if  the 
agreement  satisfies  certain  criteria.  For  short 
butterfly  spreads,  the  escrow  agreement  must  certify 
that  the  bank  holds  for  the  account  of  the  customer 
as  security  for  the  agreement  (1)  cash,  (2)  cash 
equivalents,  or  (3)  a  combination  thereof  having  an 
aggregate  market  value  at  the  time  the  positions  are 
established  of  not  less  than  the  amount  of  the 
aggregate  difference  between  the  two  lowest 
exercise  prices  with  respect  to  short  butterfly 
spreads  comprised  of  call  options  or  the  aggregate 
difference  between  the  two  highest  exercise  prices 
with  respect  to  short  butterfly  spreads  comprised  of 
put  options  and  that  the  bank  will  promptly  pay  the 
member  organization  such  amount  in  the  event  the 
account  is  assigned  an  exercise  notice  on  the  call 
(put)  with  the  lowest  (highest)  exercise  price. 

"  For  example,  an  investor  may  be  short  1  XYZ 
Jan  45  Call  9  6,  long  2  XYZ  Jan  SO  Calls  9  3  each, 
and  short  1  XYZ  Jan  55  Call  9  1.  Under  the 
proposal,  the  maximum  risk  for  this  short  butterfly 
spread,  which  is  comprised  of  call  options,  is  equal 
to  the  difference  between  the  two  lowest  exercise 
prices  (50  -  45  =  5).  If  the  net  credit  received  from 
the  sale  of  short  option  components 
((6  +  1)  -  (3 -t- 3) 'net  credit  of  1)  is  applied,  the 
investor  is  required  to  deposit  an  additional  $400 
(4x  100).  Otherwise,  the  investor  would  be  required 
to  deposit  $500  (5  x  100).  See  CBOE  Approval 
Order,  supra  note  10.  at  footnote  27. 


short  butterfly  spreads  comprised  of  put 
options,  the  maximum  risk  potential  is 
the  aggregate  difference  between  the  two 
highest  exercise  prices.  The  net  credit 
received  from  the  sale  of  the  short 
option  components  could  be  applied 
towards  the  requirement. 

Short  box  spreads  also  generate  a 
credit  balance  when  established.  This 
credit  is  nearly  equal  to  total  debit  (loss) 
that,  in  the  case  of  a  short  spread,  will 
accrue  to  the  accoimt  if  held  to 
expiration.  The  proposal  will  require 
that  cash  or  cash  equivalents  covering 
the  maximum  risk,  which  is  equal  to  the 
aggregate  difference  in  the  two  exercise 
prices  involved,  be  held  or  deposited.28 
The  net  credit  received  from  the  sale  of 
the  short  option  components  may  be 
applied  towards  the  requirement;  if 
applied,  only  a  small  fraction  of  the 
total  requirement  need  to  be  held  or 
deposited.29 

hi  addition  to  butterfly  spreads  and 
box  spreads,  the  proposal  will  permit 
investors  to  hold  in  their  cash  accounts 
other  spreads  made  up  of  European- 
style,  cash-settled  stock  index  options  or 
stock  index  warrants.  A  short  position 
would  be  considered  covered,  and  thus 
eligible  for  the  cash  account,  if  a  long 
position  in  the  same  European-style, 
cash-settled  index  option  or  stock  index 
warrant  was  held  in,  or  purchased  for, 
the  account  on  the  same  day.^o  The  long 
and  short  positions  making  up  the 
spread  must  expire  concurrently,  and 
the  long  position  must  be  paid  in  full. 
Lastly,  the  cash  account  must  contain 


2'  As  a  substitute  for  cash  or  cash  equivalents,  an 
escrow  agreement  could  be  used  if  it  satisfies 
certain  criteria.  For  short  box  spreads,  the  escrow 
agreement  must  certify  that  the  bank  holds  for  the 
account  of  the  customer  as  securify  for  the 
agreement  (1)  cash,  (2)  cash  equivalents,  or  (3)  a 
combination  thereof  having  an  aggregate  market 
value  at  the  time  the  positions  are  established  of  not 
less  than  the  amount  of  the  aggregate  di%rence 
between  the  exercise  prices,  and  that  the  bank  will 
promptly  pay  the  member  organization  such 
amount  in  the  event  the  account  is  assigned  an 
exercise  notice  on  either  short  option. 

'^To  create  a  short  box  spread,  an  investor  may 
be  short  1  XYZ  Jan  60  Put  9  S'/^  and  long  1  XYZ 
Jan  60  Call  9  2  ("buy  side"),  and  short  1  XYZ  Jan 
50  Call  9  7  and  long  1  XYZ  Jan  SO  Put  ®  1  ("sell 
side").  As  required  by  the  Exchange's  proposed 
definition  of  "short  box  spread"  {supra  note  12),  the 
buy  side  exercise  price  exceeds  the  sell  exercise 
price.  In  this  example,  the  maximum  risk  for  the 
short  box  spread  is  equal  to  the  difference  between 
the  two  exercise  prices  (60  -  50= 10).  If  the  net 
credit  received  firom  the  sale  of  short  option 
components  ((5'/i  >  7)  -  (2  + 1)  =  net  credit  of  S'/i)  is 
applied,  the  investor  is  required  to  deposit  an 
additional  S50  ('.^  x  100).  Otherwise,  the  investor 
would  be  required  to  deposit  $1,000  (10  x  100).  See 
CBOE  Approval  Order,  supra  note  10,  at  footnote 
29. 

30  Under  the  proposal,  a  long  warrant  may  offset 
a  short  option  contract  and  a  long  option  contract 
may  offset  a  short  warrant  provided  they  have  the 
same  underlying  component  or  index  and 
equivalent  aggregate  current  underlying  value. 
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cash,  cash  equivalents,  or  an  escrow 
agreement  equal  to  at  least  the  aggregate 
exercise  price  differential. 

F.  Margin  Account  Treatment  of 
Butteifly  Spreads  and  Box  Spreads 

The  Exchange's  margin  rules 
presently  do  not  recognize  butterfly 
spreads  for  margin  purposes.  Under  the 
Exchange's  current  margin  rules,  the 
two  spreads  (bullish  and  bearish)  that 
make  up  a  butterfly  spread  each  must  be 
margined  separately.  The  Exchange 
believes  that  the  two  spreads  should  be 
viewed  in  combination,  and  that 
commensurate  with  the  lower  combined 
risk,  investor  should  receive  the  benefit 
of  lower  margin  requirements. 

The  Exchange's  proposal  would 
recognize  as  a  distinct  strategy  butterfly 
spreads  held  in  margin  accounts,  and 
specify  requirements  that  are  the  same 
as  the  cash  account  requirements  for 
butterfly  spreads.^^  Specifically,  in  the 
case  of  a  long  butterfly  spread,  the  net 
debit  must  be  paid  in  fuU.  For  short 
butterfly  spreads  comprised  of  call 
options,  the  initial  and  maintenance 
margin  must  equal  at  least  the  aggregate 
difference  between  the  two  lowest 
«cercise  prices.  For  short  butterfly 
spreads  comprised  of  put  options,  the 
initial  and  maintenance  margin  must 
equal  at  least  the  aggregate  difference 
between  the  two  highest  exercise  prices. 
The  net  credit  received  firom  the  sale  of 
the  short  option  components  may  be 
applied  towards  the  margin  requirement 
for  short  butterfly  spreads. 

The  proposed  requirements  for  box 
spreads  held  in  a  margin  account,  where 
all  option  positions  making  up  the  box 
spread  are  listed  or  guaranteed  by  the 
carrying  broker-dealer,  also  are  the  same 
as  those  applied  to  the  cash  account. 
With  respect  to  long  box  spreads,  where 
the  component  options  are  not 
European-style,  the  proposal  would 
require  full  payment  of  the  net  debit 
that  is  incurred  when  the  spread 
strategy  is  established.  ^^  For  short  box 
spreads  held  in  the  margin  accoimt,  the 
proposal  would  require  that  cash  or 
cash  equivalents  covering  the  maximimi 
risk,  which  is  equal  to  the  aggregate 
difference  in  the  two  exercise  prices 
involved,  be  deposited  and  maintained. 
The  net  credit  received  bom  the  sale  of 


3'  See  supra.  Section  lI.E.,  "Cash  Account 
Treatment  of  Butterfly  Spreads.  Box  Spreads,  and 
Other  Spreads."  The  margin  requirements  would 
apply  to  butterfly  spreads  where  all  option 
positions  are  listed  or  guaranteed  by  the  carrying 
broker-dealer. 

32  As  discussed  above  in  Section  n.D.,  "Extension 
of  Credit  on  Long  Box  Spread  in  European-Style 
Options,"  the  margin  requirement  for  a  long  box 
spread  made  up  of  European-style  options  is  50% 
of  the  aggregate  differences  in  the  two  exercise 
prices. 


the  short  option  components  may  be 
applied  towards  the  requirement. 
Generally,  long  and  short  box  spreads 
would  not  be  recognized  for  margin 
equity  purposes;  however,  the  proposal 
would  allow  loan  value  for  one  type  of 
long  box  spread  where  all  component 
options  have  a  European-style  exercise 
provision  and  are  listed  or  guaranteed 
by  the  carrying  broker-dealer. 

G.  Margin  Requirement  for  Short  Put 
Options 

NYSE  Rule  431(f)(2)(D)  currentiy 
provides  that  the  minimum  required 
margin  for  a  short  listed  put  option  is  an 
amoimt  equal  to  the  option  premium 
plus  a  percentage  of  the  current  value  of 
the  tmderljring  instrument.  The 
minimum  required  margin  for  a  short 
OTC  put  option  is  an  amount  equal  to 
a  percentage  of  the  oirrent  value  of  the 
underlying  component.  According  to 
the  NYSE,  the  NYSE's  current  rule 
creates  a  margin  requirement  for  a  short 
put  option  even  when  the  price  of  the 
underlying  instrument  rises  above  the 
exercise  price  of  the  put  and  the  risk 
associated  vyrith  the  put  option  has 
decreased  because  the  option  is  out-of- 
the-money.3'  The  NYSE  proposes  to 
amend  the  margin  requirement  for  short 
put  options  to  provide  a  minimum 
margin  requirement  more  in  line  with 
the  risk  associated  with  the  option. 
Specifically,  the  NYSE  proposes  to 
amend  NYSE  Rule  431(f)(2)(D)  to 
provide  that  the  minimum  margin 
requirement  for  a  short  listed  put  option 
will  be  an  amount  equal  to  the  current 
value  of  the  option  plus  a  percentage  of 
the  option's  exercise  price.  The 
minimum  margin  required  for  a  short 
OTC  put  option  will  be  an  amount  equal 
to  a  specified  percentage  of  the  option's 
exercise  price. 3* 

H.  Maintenance  Margin  Requirements 
for  Stock  Positions  Held  With  Options 
Positions 

The  Exchange  proposes  to  recognize, 
and  establish  reduced  maintenance 
margin  requirements  for,  five  options 
strategies  designed  to  limit  the  risk  of  a 
position  in  the  underlying  component. 
The  strategies  are:  (1)  Long  Put/Long 
Stock:  (2)  Long  Call/Short  Stock;  (3) 
Conversion;  (4)  Reverse  Conversion;  and 
(5)  Collar.  Although  the  five  strategies 
are  siunmarized  below  in  terms  of  a 
stock  position  held  in  conjunction  with 
an  overlying  option  (or  options),  the 
proposal  is  structured  to  also  apply  to 
components  that  imderlie  index  options 
and  warrants.  For  example,  these  same 
maintenance  margin  requirements  will 


apply  when  these  strategies  are  utilized 
with  a  stock  basket  underlying  index 
options  or  warrants.  Proposed  Exchange 
Rule  431(f)(2)(G)(v)  will  define  the  five 
strategies  and  set  forth  the  respective 
maintenance  margin  requirements  for 
the  stock  component  of  each  strategy.^^ 

1.  Long  Put/Long  Stock 

The  Put/Long  Stock  strategy  requires 
an  investor  to  carry  in  an  account  a  long 
position  in  the  component  underlying 
the  put  option,  and  a  long  put  option 
specifying  equivalent  units  of  the 
underlying  component.  The 
maintenance  margin  requirement  for  the 
Long  Put/Long  Stock  combination 
would  be  the  lesser  of:  (i)  10  percent  of 
the  put  option  exercise  price,  plus  100% 
of  any  amount  by  which  the  put  option 
is  out-of-the-money;  or  (ii)  25%  of  the 
current  market  value  of  the  long  stock 
position.  3^ 

2.  Long  Call/Short  Stock 

The  Long  Call/Short  Stock  strategy 
requires  an  investor  to  carry  in  an 
accoimt  a  short  position  in  the 
component  underlying  the  call  option, 
and  a.  long  call  option  specifying 
equivalent  units  of  the  underlying 
component.  For  a  Long  Call/Short  Stock 
combination,  the  maintenance  margin 
requirement  would  be  the  lesser  of:  (i) 
10%  of  the  call  option  exercise  price, 
plus  100%  of  any  amount  by  which  the 
call  option  is  out-of-the-money;  or  (ii) 
the  maintenance  margin  requirement  on 
the  short  stock  position  as  specified  in 
NYSE  Rule  431(c).37 


"  See  Amendment  No.  1,  supra  note  5. 


''The  Exchange's  proposal  provides  maintenance 
margin  relief  for  the  stock  component  (or  other 
underlying  instrument)  of  the  five  identified 
strategies.  A  reduction  in  the  initial  margin  for  the 
stock  component  of  these  strategies  is  not  currently 
possible  because  the  50%  initial  margin 
requirement  under  Regulation  T  continues  to  apply, 
and  the  Exchange  does  not  possess  the  independent 
authority  to  lower  the  initial  margin  requirement  for 
stock.  See  CBOE  Approval  Order,  supra  note  10.  at 
footnote  33. 

^foT  example,  if  an  investor  is  long  100  shares 
of  XYZ  9  52  and  long  one  XYZ  Jan  50  Put  «  2.  the 
required  margin  would  be  the  lesser  of  ((10%  x  50) 
+  (100%  X  2)  =  7)  or  (25%  x  52  =  13).  Therefore, 
the  investor  would  be  required  to  maintain  margin 
equal  to  at  least  $700  (7  x  100).  See  CBOE  Approval 
Order,  supra  note  10.  at  footnote  34. 

"  For  each  stock  carried  short  that  has  a  current 
market  value  of  less  than  S5  per  share,  the 
maintenance  margin  is  $2.50  per  share  or  100%  of 
the  current  market  value,  whichever  is  greater.  For 
each  stock  carried  short  that  has  a  current  market 
value  of  $5  per  share  or  more,  the  maintenance 
margin  is  $5  per  share  of  30%  or  the  current  market 
value,  whichever  is  greater.  See  NYSE  Rule  431(c). 
For  example,  for  an  investor  who  is  short  100  shares 
of  XYZ  e  48  and  long  1  XYZ  Jan  50  Call  •  1,  the 
required  margin  would  be  the  lesser  of  ((10%  x  50) 
+  (100%  X  2)  =  7)  or  (30%  x  48  =  14.4).  Therefore, 
the  investor  would  be  required  to  maintain  mai^ 
equal  to  at  least  $700  (7  x  100).  See  CBOE  Approval 
Order,  supra  note  10,  at  footnote  35. 
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3.  Conversion 

A  "Conversion"  is  a  long  stock 
position  held  in  conjunction  with  a  long 
put  and  a  short  call.  The  long  put  and 
short  call  must  have  the  same  expiration 
date  and  exercise  price.  The  short  call 
is  covered  by  the  long  stock  and  the 
long  put  is  a  right  to  sell  the  stock  at  a 
predetermined  price — the  exercise  price 
of  the  long  put.  Regardless  of  any 
decline  in  market  value,  the  stock,  in 
effect,  is  worth  no  less  than  the  long  put 
exercise  price. 

The  Exchange's  current  margin 
regulations  specify  that  no  maintenance 
margin  would  be  required  on  the  short 
call  option  because  it  is  covered,  but  the 
underlying  long  stock  position  would  be 
margined  according  to  the  present 
maintenance  margin  requirement  (i.e., 
25%  of  the  current  market  value).^* 
Under  the  proposal,  the  maintenance 
margin  for  a  Conversion  would  be  10% 
of  the  exercise  price.^^ 

4.  Reverse  Conversion 

A  "Reverse  Conversion"  is  a  short 
stock  position  held  in  conjimction  with 
a  short  put  and  a  long  call.  As  with  the 
Conversion,  the  short  put  and  long  call 
must  have  the  same  expiration  date  and 
exercise  price.  The  short  put  is  covered 
by  the  short  stock  and  the  long  call  is 
a  right  to  buy  the  stock  at  a 
predetermined  price — the  call  exercise 
price.  Regardless  of  any  rise  in  market 
value,  the  stock  can  be  acquired  for  the 
call  exercise  price;  in  effect,  the  short 
position  is  valued  at  not  more  than  the 
call  exercise  price.  The  maintenance 
margin  requirement  for  a  Reverse 
Conversion  would  be  10%  of  the 
exercise  price,  plus  any  in-the-money 
amount  [i.e.,  the  amount  by  which  the 
exercise  price  of  the  short  put  exceeds 
the  current  market  value  of  the 
underlying  stock  position).*" 


"  For  example,  for  an  investor  who  is  long  100 
shares  of  XYZ  O  48.  long  one  XYZ  |an  50  Put  at 
2,  and  short  one  XYZ  Jan  50  Call  @l  1.  the  present 
maintenance  margin  on  the  long  stock  position 
would  be  SI  .200  ((25%  x  48|  x  100).  However,  if 
the  price  of  the  stock  increased  to  60,  the  NYSE 
airrently  specifies  that  the  stock  may  not  be  valued 
at  more  than  the  short  call  exercise  price.  Thus,  the 
maintenance  margin  on  the  long  stock  position 
would  be  $1,250  ((25%  x  50)  x  100).  The  writer  of 
the  call  option  cannot  receive  the  benefit  (i.e., 
greater  loan  value]  of  a  market  value  that  is  above 
the  ctdl  exercise  price  because,  if  assigned  an 
exercise,  the  underlying  component  would  be  sold 
at  the  exercise  price,  not  the  market  price  of  the 
long  position.  See  CBOE  Approval  Order,  supra 
note  10,  at  footnote  36. 

"  For  the  example  in  the  preceding  footnote, 
where  the  investor  was  long  100  shares  of  XYZ  @ 
48,  long  1  XYZ  )an  50  Put  9  2,  and  short  1  XYZ 
Jan  50  Call  8  1,  the  proposed  maintenance  margin 
requirement  for  the  Conversion  strategy  would  be 
$500  ((10%  X  50)  X  100).  See  CBOE  Approval  Order, 
supra  note  10,  at  footnote  37. 

*°Tbe  seller  of  a  put  option  has  an  obligation  to 
buy  the  underlying  component  at  the  put  exercise 


5.  Collar 

A  "Collar"  is  a  long  stock  position 
held  in  conjimction  with  a  long  put  and 
a  short  call.  A  Collar  differs  from  a 
Conversion  in  that  the  exercise  price  of 
the  long  put  is  lower  than  the  exercise 
price  of  the  short  call.  Therefore,  the 
options  positions  in  a  Collar  do  not 
constitute  a  pure  S3mthetic  short  stock 
position.  The  maintenance  margin  for  a 
Collar  would  be  the  lesser  of:  (i)  10%  of 
the  long  put  exercise  price,  plus  100% 
of  any  amoimt  by  which  the  long  put  is 
out-of-the-money;  or  (ii)  25%  of  the 
short  call  exercise  price.*^  Under  the 
Exchange's  current  margin  regulations, 
the  stock  may  not  be  valued  at  more 
than  the  call  exercise  price. 

m.  Summary  of  Comments 

The  Commission  received  16 
comment  letters  regarding  the  proposed 
rule  change.'*^  All  of  the  commenters 
generally  supported  the  proposal.  One 
commenter  noted,  for  example,  that  the 
NYSE's  proposal  would  provide 
additional  flexibility  and  borrowing 
capabilities  to  clients  while  adequately 
protecting  carrying  broker-dealers 
against  potential  risks. '♦^  Another 
commenter  maintained  that  the 
proposal  will  align  margin  treatment 
more  closely  with  the  risk  associated 
with  a  position  by  permitting  lower 
margin  treatment  for  options  strategies 
with  a  defined  risk.**  "The  commenter 
also  believed  that  the  proposal  will 
benefit  customers  by  providing 
increased  flexibility  and  lowering  costs 
and  will  "increase  the  viability  of  listed 
options  and  the  competitiveness  of  the 
options  markets  generally."  *^ 

Noting  the  margin  requirements  for 
index  options  often  are  higher  than  the 
margin  requirements  for  comparable 
index  futures  products,  ten  of  the 


price.  If  assigned  an  exercise,  the  underlying 
component  would  be  purchased  (the  short  position 
in  the  Reverse  Conversion  effectively  closed)  at  the 
exercise  price,  even  if  the  current  market  price  is 
lower.  To  recognize  the  lower  market  value  of  a 
component,  the  short  put  in-the-money  amount  is 
added  to  the  requirement.  For  example,  an  investor 
holding  a  Reverse  Conversion  may  be  short  100 
shares  of  XYZ  ®  52,  long  one  XYZ  Jan  SO  Call  9 
2'/2,  and  short  one  XYZ  Jan  50  Put  9  IV2.  If  the 
current  market  value  of  XYZ  stock  drops  to  30,  the 
maintenance  margin  would  be  $2,500  (( 10%  x  SO) 
+  (50-301)  X  100.  See  CBOE  Approval  Order,  supra 
note  10,  at  footnote  38. 

^<  To  create  a  Collar,  an  investor  may  be  long  100 
shares  of  XYZ  O  48,  long  1  XYZ  Jan  45  Put  0  4, 
and  short  1  XYZ  Jan  50  Call  @  3.  The  maintenance 
margin  requirement  would  be  the  lesser  of  ((10% 
X  45)  +  3  =  7V2)  or  (25%  x  50  =  12'/i).  Therefore, 
the  investor  would  need  to  maintain  at  least  $750 
(7V2  X  100)  in  margin.  See  CBOE  Approval  Order, 
supra  note  10,  at  footnote  39. 

*'  See  note  4,  supra. 

*^  See  Merrill  Lynch  Letter,  supra  note  4. 

••••  See  Schwab  Letter,  supra  note  4. 


commenters  advocated  the  adoption  of 
a  risk-based  methodology  for  margining 
options  positions.*^  One  commenter 
asserted  that  some  clients  used  index 
futures  options  rather  than  index 
options  because  the  margin 
requirements  for  index  futures  options 
are  lower  and  better  related  to  the  risk 
of  the  overall  customer  positions. *'^ 
Another  commenter,  a  (^BOE  market 
maker  in  S&P  500  Index  options  and  a 
member  of  the  CBOE's  Board  of 
Directors,  stated  that  some  market 
participants  believe  that  the  margin 
requirements  for  offsetting  spread 
positions  are  onerous  and  that  the 
current  options  margin  requirements  are 
a  significant  barrier  to  additional 
customer  business.**  A  third  commenter 
noted  that  listed  options  strategies  often 
are  disadvantaged  in  terms  of  margin 
treatment  in  comparison  to  comparable 
futures  products,*^  and  a  fourth 
commenter  urged  the  securities 
exchanges  and  regulators  to  modify  the 
margin  requirements  for  listed  options 
to  make  them  more  comparable  to  the 
margin  requirements  for  futures  index 
options.50  A  fifth  commenter 
maintained  that  the  current  margin  rules 
preclude  cross-margining  between  index 
options  and  futures,  thereby  creating 
artificial  liquidity  problems  and 
encouraging  customers  to  trade  in  the 
OTC  market.51 

In  its  comment  letter,  the  CBOE 
supported  the  NYSE's  proposal  but 
suggested  that  the  NYSE  modify  its 
proposal  to:  (1)  Revise  the  NYSE's 
customer  margin  requirement  for  short 
equity  put  options  to  conform  to  the 
CBOE's  margin  requirement  for  short 
equity  put  options;^^  and  (2)  provide 


loan  value  { 

currency  op 

Another  c 


<e  See  Letters  from  CBOE,  Clifton,  Rampart, 
Sheehan,  Wilkinson,  Prudential,  Lakeshore,  U.S. 
Clearing  Corp.,  O'Connor,  and  Schwab,  supra  note 
4.  Two  commenters  noted  that  the  futures  market 
use  a  risk-based  system  for  calculating  margin 
requirements.  See  CBOE  Letter  and  Lakeshore 
Letter,  supra  note  4. 

*^  See  Lakeshore  Letter,  supra  note  4. 

**The  commenter  alleged  that  margin 
requirement  for  certain  S&P  500  Index  options 
traded  on  the  CBOE  can  be  as  much  as  two  to  16 
times  greater  than  options  on  S&P  500  Index  futures 
traded  on  the  Chicago  Mercantile  Exchange.  See 
Wilkinson  Letter,  supra  note  4.  Similarly,  another 
commenter,  who  is  a  registered  broker-dealer, 
asserted  that  some  clients  had  complained  that  the 
margin  requirement  for  certain  low-risk  index 
options  positions  (e.^..  boxes)  is  much  greater  than 
the  risk  of  the  position  would  indicate.  See  Sheehan 
Letter,  supra  note  4. 

*'See  Schwab  Letter,  supra  note  4. 

so  See  Clifton  Letter,  supra  note  4. 

"  See  FIMAT  Letter,  supra  note  4. 

"CBOE  Rule  12.3(c)(5)  provides  that  the 
minimum  customer  margin  required  for  a  short  put 
on  a  listed  equity  option  is  100%  of  the  current 
market  value  of  the  option  or  warrant  plus  10%  of 
the  option  or  warrant's  aggregate  exercise  price.  For 
a  short  put  on  an  OTC  equity  option,  the  minimimi 
margin  required  under  CBOE  Rule  12.3(c)(5)  is  10% 
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loan  value  for  long  term  foreign 
currency  options  ("FCOs").^^ 

Another  conunenter  asserted  that  the 
NYSE's  proposed  definition  of  a 
"butterfly  spread"  was  "technically 
inaccurate  in  a  way  which  might  impose 
unintended  restrictions  on  the 
marginability  of  certain  types  of 
butterfly  spreads."  ^*  The  commenter 
suggested  that  the  NYSE  revise  its 
definition  of  butterfly  spread  to  account 
for  long  butterfly  positions  established 
*    over  time  and  for  fully  offset  butterfly 
spreads  involving  a  different  mix  of 
strike  prices  and  different  numbers  of 
options  contracts.5^ 

Finally,  one  commenter  urged  the 
Commission  to  confirm  that  die 
proposal,  if  approved,  would  not 
prevent  an  NYSE  member  from 
requiring  additional  margin  from  its 
customers  as  the  member  deemed 
necessary,  including  the  margin 
required  currently  under  NYSE  Rule 
431.^^  In  addition,  the  commenter 
believed  that,  in  light  of  the  securities 
industry's  efforts  to  ensure  operational 
capacity  to  address  year  2000  issues, 
NYSE  members  should  not  be  required 
to  make  modifications  to  their  internal 
systems  that  would  be  necessary  to 
implement  the  proposed  changes  on  an 
immediate  basis.^^ 

IV.  Discussion 

For  the  reasons  discussed  below,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act 
and  the  rules  and  regulations  under  the 
Act  applicable  to  a  national  securities 
exchange.  In  particular,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  Section  6(b)(5)  ^^ 


of  the  option's  aggregate  exercise  price.  The  SIA 
and  Prudential  also  recomrnended  that  the  NYSE 
follow  the  CBOE's  margin  requirement  for  short 
equity  put  options.  See  SIA  Letter  and  Prudential 
Letter,  supra  note  4. 

53  After  submitting  its  comment  letter,  the  CBOE 
revised  its  options  margin  proposal  to  eliminate  the 
provision  allowing  loan  value  for  FCOs.  See  Letter 
from  Mary  L.  Bender,  Senior  Vice  President  and 
Chief  Regulatory  Officer.  Division  of  Regulatory 
Services,  CBOE,  to  Michael  A.  Walinskas,  Deputy 
Associate  Director.  Division,  Commission,  dated 
May  14, 1999  (Amendment  No.  2  to  File  No.  SR- 
CBOE-97-67).  Accordingly,  neither  the  NYSE  nor 
the  CBOE  will  permit  loan  value  for  FCOs. 

*<  See  Brunelle  Letter,  supra  note  4. 

**  In  particular,  the  commenter  maintained  that 
"a  long  butterfly  spread  should  be  defined  as  an 
aggregate  position  where,  if  any  of  the  short 
positions  were  assigned,  the  holder  could  exercise 
the  appropriate  long  positions  to  cover  the 
assignment."  Id. 

*•  See  Morgan  Stanley  Letter,  supra  note  4. 

5' In  addition,  the  commenter  maintained  that 
NYSE  members  should  have  the  opportunity  to 
avoid  making  any  systems  modifications  after  the 
approval  of  the  proposal  to  the  extent  that  the 
member  elects  to  continue  operating  imder  the 
NYSE's  current  margin  rules.  Id. 

s»15U.S,C.78f(b)(5). 


requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade, 
prevent  fraudulent  and  manipulative 
acts  and  practices,  and  protect  investors 
and  the  public  interest.  The 
Commission  also  finds  that  the  proposal 
may  serve  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  by  revising  the  Exchange's 
margin  requirements  to  better  reflect  the 
risk  of  certain  hedged  options 
strategies.5^ 

The  Commission  believes  that  it  is 
appropriate  for  the  Exchange  to  allow 
member  firms  to  extend  credit  on 
certain  long  term  options  and  warrants, 
and  that  such  practice  is  consistent  with 
Regulation  T.  In  1996,  the  Federal 
Reserve  Board  amended  Regulation  T  to 
enable  the  self-regulatory  organizations 
("SROs")  to  adopt  rules  permitting  the 
margining  of  options.^"  The  NYSE  rules 
approved  in  this  order,  which  will 
permit  the  margining  of  options  under 
the  grant  of  au&ority  from  the  Federal 
Reserve  Board,  are  substantially 
identical  to  CBOE  rules,  which  the 
Commission  recently  approved.^' 

"The  Commission  believes  that  it  is 
reasonable  for  the  Exchange  to  restrict 
the  extension  of  credit  to  long  term 
options  and  warrants.  The  Commission 
believes  that  by  limiting  loan  value  to 
long  term  options  and  warrants,  the 
proposal  will  help  to  ensure  that  the 
extension  of  credit  is  backed  by 
collateral  (i.e.,  the  long  term  option  or 
warrant)  that  has  sufficient  value.^^ 
Because  the  expiration  dates  attached  to 
options  and  warrants  make  such 
securities  wasting  assets  by  nature,  it  is 
important  that  the  Exchange  restrict  the 
extension  of  credit  to  only  those  options 
and  warrants  that  have  adequate  value 
at  the  time  of  the  purchase,  and  during 
the  term  of  the  margin  loan.^^ 


5"  In  approving  the  proposal,  the  Conunission  has 
■considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78f(c)(f). 

60  See  Board  of  Governors  of  the  Federal  Reserve 
System  Docket  No.  R-0772  (April  24, 1996),  61  FR 
20386  (May  6,  1996),  and  12  CFR  220.12(f). 

61  See  CBOE  Approval  Order,  supra  note  10. 

•2  The  value  of  an  option  contract  is  made  up  of 
two  components:  intrinsic  value  and  time  value. 
Intrinsic  value,  or  the  in-the-money-amount,  is  an 
option  contract's  arithmetically  determinable  value 
based  on  the  strike  price  of  the  option  contract  and 
the  market  value  of  the  underlying  security.  Time 
value  is  the  portion  of  the  option  contract's  value 
that  is  attributable  to  the  amount  of  time  remaining 
until  the  expiration  of  the  option  contract.  The 
more  time  remaining  until  the  expiration  of  the 
option  contract,  the  greater  the  time  value 
component. 

»3  For  similar  reasons,  the  Commission  believes 
that  it  is  appropriate  for  the  Exchange  to  permit  the 
extension  of  credit  on  long  box  spreads  comprised 
entirely  of  European-style  options  that  are  listed  or 
guaranteed  by  the  carrying  broker-dealer.  Because 
the  European-style  long  box  spread  locks  in  the 


The  Commission  believes  that  the 
proposed  margin  requirements  for 
eligible  long  term  options  and  warrants 
are  reasonable.  For  long  term  listed 
options  and  warrants,  the  proposal 
requires  that  an  investor  deposit  and 
maintain  margin  of  not  less  than  75%  of 
the  current  market  value  of  the  option 
or  warrant.  For  long  term  OTC  options 
and  warrants,  an  investor  must  deposit 
and  maintain  margin  of  not  less  than 
75%  of  the  long  term  OTC  option's  or 
warrant's  in-the-money  amoimt  (i.e., 
intrinsic  value),  plus  100%  of  the 
amoimt,  if  any,  by  which  the  current 
market  value  of  the  OTC  option  or 
warrant  exceeds  the  in-the-money 
amount.  The  Commission  notes  that  the 
proposed  margin  requirements  are  more 
stringent  than  the  current  Regulation  T 
margin  requirements  for  equity 
securities  (i.e.,  50%  initial  margin  and 
25%  maintenance  margin). 

The  Commission  recognizes  that 
because  current  Exchange  rules  prohibit 
loan  value  for  options,  increases  in  the 
value  of  long  term  options  cannot 
contribute  to  margin  equity  (i.e., 
appreciated  long  term  options  cannot  be 
used  to  ofiset  losses  in  other  positions 
held  in  a  margin  account). 
Consequently,  some  customers  may  face 
a  margin  call  or  liquidation  for  a 
particular  position  even  though  they 
concurrently  hold  a  long  term  option 
that  has  appreciated  sufficiently  in 
value  to  obviate  the  need  for  additional 
margin  equity.  The  Exchange's  proposal 
would  address  this  situation  by 
allowing  loan  value  for  long  term 
options  and  warrants. 

The  Commission  believes  that  it  is 
reasonable  for  the  Exchange  to  afford 
long  term  options  and  warrants  loan 
value  because  mathematical  models  for 
pricing  options  and  evaluating  their 
worth  as  loan  collateral  are  widely 
recognized  and  understood.**  Moreover, 
some  creditor,  such  as  the  OCC,  extend 
credit  on  options  as  part  of  their  current 
business.*'^  The  Commission  believes 


ability  to  buy  and  sell  the  underlying  component 
or  index  for  a  profit,  and  all  of  the  component 
options  must  be  exercised  on  the  same  expiration 
day,  the  Commission  believes  that  the  combined 
positions  have  adequate  value  to  support  an 
extension  of  credit. 

"  For  example,  the  Black-Scholes  model  and  the 
Cox  Ross  Rubinstein  model  are  often  used  to  price 
options.  See  F.  Black  and  M.  Scholes,  The  Pricing 
of  Options  and  Corporate  Liabilities.  81  journal  of 
Political  Economy  637  (1973),  and  J.C.  Cox,  S.A. 
Ross.  andT^.  Rubinstein,  Option  Pricing:  A 
Simplified  Approach,  7  Journal  of  Financial 
Economics  229  (1979). 

"*  In  this  regard,  the  Commission  notes  that  the 
CBOE.  in  its  options  mai^in  proposal,  slated  that 
"(tlhe  fact  that  market-maker  clearing  firms  and  the 
Options  Clearing  Corproration  extend  credit  on  long 
options  demonstrates  that  long' options  are 
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that  because  options  market  participants 
possess  significant  experience  in 
assessing  the  value  of  options,  including 
the  use  of  sophisticated  models,  it  is 
appropriate  for  them  to  extend  credit  on 
long  term  options  and  warrants. 

Furthermore,  since  1998,  lenders 
other  than  broker-dealers  have  been 
permitted  to  extend  50%  loan  value 
against  long  listed  options  under 
Regulation  U.^^  The  Commission 
understands  that  the  current  bar 
preventing  broker-dealers  from 
extending  credit  on  options  may  place 
some  NYSE  member  firms  at  a 
competitive  disadvantage  relative  to 
other  financial  service  firms.  By 
permitting  Exchange  members  to  extend 
credit  on  long  term  options  and 
warrants,  the  proposal  should  enable 
Exchange  members  to  better  serve 
customers  and  offer  additional  financing 
alternatives. 

The  Commission  believes  that  it  is 
appropriate  for  the  Exchange  to 
recc^nize  the  hedged  natiire  of  certain 
combined  options  strategies  and 
prescribe  margin  and  cash  account 
requirements  that  better  reflect  the  true 
risk  of  the  strategy.  Under  current 
Exchange  rules,  the  multiple  positions 
comprising  an  option  strategy  such  as  a 
butterfly  spread  must  be  margined 
separately.  In  the  case  of  a  butterfly 
spread,  the  two  component  spreads 
(bull  spread  and  bear  spread)  are 
margined  without  regard  to  die  risk 
profile  of  the  entire  strategy.  The  net 
debit  inciirred  on  the  bullish  spread 
must  be  paid  in  full,  and  margin  equal 
to  the  exercise  price  differential  must  be 
deposited  for  the  bearish  spread. 

The  Commission  believes  that  the 
revised  margin  and  cash  account 
requirements  for  butterfly  spread  and 
box  spread  strategies  are  reasonable 


acceptable  collateral  to  lenders.  In  addition,  banks 
have  for  some  time  loaned  funds  to  market-maker 
clearing  firms  through  the  Options  Clearing 
Corporation's  Market  Maker  Pledge  Program."  See 
CBQE  Approval  Order,  supra  note  10. 

"•  See  Board  of  Governors  of  the  Federal  Reserve 
System  Docket  Nos.  R-0905,  R-0923,  and  R-0944 
(January  8. 1998).  63  FR  2806  (|anuary  16. 1998). 
In  adopting  the  final  niles  that  permitted  non- 
broker-dealer  lenders  to  extend  credit  on  listed 
options,  the  Federal  Reserve  Board  stated  that  it 
was: 

(Almending  the  Supplement  to  Regulation  U  to 
allow  lenders  other  than  broker-dealers  to  extend  50 
percent  loan  value  against  listed  options.  Unlisted 
options  continue  to  have  no  loan  value  when  used 
as  part  of  a  mixed-collateral  loan.  However,  banks 
and  other  lenders  can  extend  credit  against  unlisted 
options  if  the  loan  is  not  subject  to  Regulation  U 
(12CFR221  efseq.). 

The  Board  first  proposed  margining  listed  options 
in  1995.  See  Board  of  Governors  of  the  Federal 
Reserve  System  Docket  No.  R-0772  (June  21.  1995), 
60  FR  33763  (June  29. 1995)  ("|T|he  Board  is 
proposing  to  treat  long  positions  in  exchange-traded 
options  the  same  as  other  registered  equity 
securities  for  margin  purposes.") 


measures  that  will  better  reflect  the  risk 
of  the  combined  positions.  Rather  than 
view  the  butterfly  and  box  spread 
strategies  in  terms  of  their  individual 
option  components,  the  Exchange's 
proposal  would  take  a  broader  approach 
and  requu'e  margin  that  is 
commensurate  with  the  risk  of  the  entire 
hedged  position.  For  long  butterfly 
spreads  and  long  box  spreads,  the 
proposal  would  require  full  payment  of 
the  net  debit  that  is  inciured  when  the 
spread  strategy  is  established.^^  For 
short  butterfly  spreads  and  short  box 
spreads,  the  initial  and  maintenance 
margin  required  would  be  equal  to  the 
maximum  risk  potential.  Thus,  for  short 
butterfly  spreads  comprised  of  call 
options,  the  margin  must  equal  the 
aggregate  difference  between  the  two 
lowest  exercise  prices.  For  short 
butterfly  spreads  comprised  of  put 
options,  the  margin  must  equal  the 
aggregate  difference  between  the  two 
highest  exercise  prices.  For  short  box 
spreads,  the  margin  must  equal  the 
aggregate  difference  in  the  two  exercise 
prices  involved.  In  each  of  these 
instances,  the  net  credit  received  from 
the  sale  of  the  short  option  components 
may  be  applied  towards  the 
requirement. 

The  Commission  believes  that  the 
proposed  margin  and  cash  account 
requirements  for  butterfly  spreads  and 
box  spreads  are  appropriate  because  the 
component  options  positions  serve  to 
offset  each  other  with  respect  to  risk. 
The  proposal  takes  into  account  the 
defined  risk  of  these  strategies  and  sets 
margin  requirements  that  better  reflect 
the  economic  reality  of  each  strategy.  As 
a  result,  the  margin  requirements  are 
tailored  to  the  overall  risk  of  the 
combined  positions. 

For  similar  reasons,  the  Commission 
approves  of  the  proposed  cash  account 
requirements  for  spreads  made  up  of 
European-style  cash-settled  stock  index 
options  and  stock  index  warrants. 
Under  the  proposal,  a  short  position 
would  be  considered  covered,  and  thus 
eligible  for  the  cash  account,  if  a  long 
position  in  the  same  European-style 
cash-setUed  stock  index  option  or  stock 
index  warrant  was  held  in,  or  purchased 
for,  the  account  on  the  same  day.  In 
addition,  the  long  and  short  positions 
must  expire  concurrently,  and  the  cash 
account  must  contain  cash,  cash 
equivalents,  or  an  escrow  agreement 
equal  to  at  least  the  aggregate  exercise 
price  differential. 


The  Commission  believes  that  it  is 
appropriate  for  the  Exchange  to  revise 
the  maintenance  margin  requirements 
for  several  hedging  strategies  that 
combine  stock  positions  with  options 
positions.  The  Commission  recognizes 
that  heding  strategies  such  as  the  Long 
Put/Long  Stock,  Long  Call/Short  Stock, 
Conversion,  Reverse  Conversion,  and 
Collar  are  designed  to  limit  the  exposure 
of  the  investor  holding  the  combined 
stock  and  option  positions.  The 
proposal  would  modify  the  maintenance 
margin  required  for  the  stock 
component  of  a  hedging  strategy.  For 
example,  the  stock  component  of  the 
Long/Put/Long  Stock  combination 
currenUy  is  margined  vdthout  regard  to 
the  hedge  provided  by  the  long  put 
position  (i.e.,  the  25%  maintenance 
mai:gin  requirement  for  the  stock 
component  is  applied  in  full).  Under  the 
proposal,  the  maintenance  margin 
requirement  for  the  stock  component  of 
a  Long  Put/Long  Stock  strategy  would 
be  die  lesser  of:  (i)  10%  of  the  put 
option  exercise  price,  plus  100%  of  any 
amount  by  which  the  put  option  is  out- 
of-the-money;  or  (ii)  25%  of  the  current 
market  value  of  the  long  stock  position. 
Although  for  some  market  values  the 
proposed  margin  requirement  would  be 
the  same  as  the  current  requirement,  in 
many  other  cases  it  would  be  lower,  ^b 
The  Commission  believes  that  reduced 
maintenance  margin  requirements  for 
the  stock  components  of  hedging 
strategies  are  reasonable  given  the 
limited  risk  profile  of  the  strategies. 

The  Commission  notes  that  the 
proposed  changes  were  reviewed 
carefully  by  the  431  Committee  and  the 
Options  Subcommittee,  which  is 
comprised  of  industry  participants  who 
have  extensive  experience  in  margin 
and  credit  matters.  In  addition,  as  noted 
above,  the  NYSE's  proposal  is 
substantially  identical  to  a  CBOE 
proposal,  which  the  Commission  has 
approved.^^  In  approving  the  CBOE's 
proposal,  the  Commission  noted  the 
CBOE's  experience  in  monitoring  the 
credit  exposures  of  options  strategies 
and  the  fact  that  the  CBOE  regularly 
examines  the  coverage  of  options 
margins  as  it  relates  to  price  movements 
in  the  underlying  securities  and  index 
components.^"  Therefore,  the 
Commission  is  confident  that  the 


0'  However,  for  long  box  spreads  made  up  of 
European-style  options,  the  margin  requirement  is 
50%  of  the  aggregate  difference  in  the  two  exercise 
prices. 


■"  For  example,  for  an  investor  who  is  long  100 
shares  of  XYZ  8  52  and  long  1  XYZ  Jan  50  Put  9 
2,  the  margin  required  under  the  proposal  would  be 
$700— the  lesser  of  ({10%  x  50)  +  (100%  x  2)  =7) 
or  25%  X  52  =  13).  In  contrast,  the  current  margin 
requirement  would  be  SI  ,300,  a  difference  of  $600. 
See  CBOE  Approval  Order,  suqxi  note  10,  at 
footnote  63. 

<x>See  CBOE  Approval  Order,  supra,  note  10. 

'ofd. 


"  In  this  regf 
Rule  431(d). "/ 
member  to:  (1) 
extended  to  all 
margin  require: 
instituting  higl 
markets  and  co 
NYSE  Rule  431 
customer  accoi 

'2  See  Ameni 
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proposed  margin  requirements  are 
'  consistent  with  investor  protection  and 
properly  reflect  the  risks  of  the 
underlying  options  positions. 

The  Commission  notes  that  the 
margin  requirements  approved  in  this 
order  are  mandatory  minimums. 
Therefore,  an  Exchange  member  may 
freely  implement  margin  requirements 
that  exceed  the  margin  requirements 
adopted  by  the  Exchange.^'  The 
Commission  recognizes  that  the 
Exchange's  margin  requirements  serve 
as  non-binding  benchmarks,  and  that 
Exchange  members  often  establish 
different  margin  requirements  for  their 
customers  based  on  a  number  of  factors, 
including  market  volatility.  The 
Commission  encourages  Exchange 
members  to  continue  to  perform 
independent  and  rigorous  analyses 
when  determining  prudent  levels  of 
m^in  for  customers. 

The  Commission  also  believes  that  it 
is  reasonable  for  the  Exchange  to  define 
"butterfly  spread"  and  "box  spread." 
These  definitions  will  specify  which 
multiple  options  positions,  if  held 
together,  qualify  for  classification  as 
butterfly  or  box  spreads,  and 
consequently  are  eligible  for  the 
proposed  cash  and  margin  treatment. 
The  Commission  believes  that  it  is 
important  for  the  Exchange  to  clearly 
define  which  options  strategies  are 
eligible  for  the  proposed  margin 
treatment. 

In  response  to  the  Brunelle  Letter, 
which  recommended  that  the  NYSE 
adopt  a  more  expansive  definition  of 
"butterfly  spread,"  the  NYSE  noted  that 
the  431  Committee  thoroughly  reviewed 
a  wide  range  of  spread  transactions  in 
compiling  its  recommendations  of 
strategies  to  include  in  the  proposal. ^^ 
According  to  the  NYSE,  the  431 
Committee  decided  to  limit  its 
recommendation  to  less  complex, 
readily  identifiable  strategies.  The  NYSE 
maintains  that  the  commenter's  broader 
definition  of  butterfly  spread  does  not 
meet  the  431  Committee's  criteria. 
However,  the  NYSE  stated  that  it  would 
consider  the  practicality  of  including 
more  sophisticated  strategies  if  there  is 
sufficient  industry  interest/^ 

The  Commission  believes  that  the 
NYSE's  approach  is  reasonable.  The 
NYSE's  proposed  definition  of  a 


butterfly  spread  is  consistent  with  the 
definition  adopted  by  the  CBOE  '"•  and, 
accordingly,  will  establish  consistent 
rules  for  joint  NYSE/CBOE  members.  In 
addition,  the  NYSE  and  CBOE 
definitions  of  butterfly  spread  reflect  the 
consensus  reached  by  the  431 
Committee  and  the  Options 
Subcommittee,  which,  as  noted  above, 
are  comprised  of  industry  participants 
vtdth  extensive  experience  in  margin 
and  credit  matters.  The  Commission 
also  believes  that  the  NYSE's  approach 
will  allow  the  Exchange  to  gain 
experience  in  monitoring  the  new 
margin  requirements  in  coimection  with 
less  complex  strategies  before 
considering  whether  to  include  more 
sophisticated  strategies.  Accordingly, 
the  Commission  believes  that  it  is 
reasonable  for  the  NYSE  to  retain  its 
proposed  definition  of  butterfly  spread. 

The  Commission  also  believes  that  it 
is  reasonable  for  the  NYSE  to  revise  its 
definition  of  "current  market  value"  and 
"current  market  price"  in  NYSE  Rule 
431(f)(2)(C)  to  conform  to  Regulation  T. 
A  linkage  to  the  Regulation  T  definition 
should  keep  the  Exchange's  definition 
equivalent  to  Regulation  T  without 
requiring  a  rule  filing  if  the  Federal 
Reserve  Board  revises  its  definition  of 
Regulation  T.  In  addition,  the 
Commission  believes  that  it  is 
reasonable  for  the  NYSE  to  define  an 
"escrow  agreement"  to  establish  clear 
requirements  for  an  escrow  agreement.  ^^ 

In  response  to  the  CBOE's  comments 
regarding  short  equity  put  options,  the 
NYSE  proposed  in  Amendment  No.  1  to 
modify  NYSE  Rule  431(f)(2)(D)  to 
provide  that  the  minimum  customer 
margin  requirement  for  a  short  put  on  a 
listed  equity  will  be  the  current  value  of 
the  put  plus  10%  of  the  put's  exercise 
price.  The  minimum  customer  margin 
requirement  for  a  short  put  on  an  OTC 
equity  will  be  10%  of  the  put's  exercise 
price.  The  change  proposed  in 
Amendment  No.  1  will  make  the 
NYSE's  treatment  of  short  equity  put 
options  consistent  with  the  CBOE's 
treatment  of  short  equity  put  options.^^ 
Accordingly,  the  proposed  change  in  the 
NYSE's  margin  requirement  for  short 


"  In  this  regard,  the  Commission  notes  that  NYSE 
Rule  431(d),  "Additional  Margin,"  requires  NYSE 
member  to:  (1)  Review  limits  and  types  of  credit 
extended  to  all  customers;  (2)  formulate  their  own 
margin  requirements;  and  (3)  review  the  need  for 
instituting  higher  margin  requirements,  mark-to- 
markets  and  collateral  deposits  than  are  required  by 
NYSE  Rule  431  for  individual  securities  or 
customer  accounts. 

'2  See  Amendment  No.  2,  supm  note  6. 


^*  See  CBOE  Approval  Order,  supra  note  10. 

'"The  proposal  defines  an  escrow  agreement, 
when  used  in  connection  with  cash  settled  calls, 
puts,  currency  warrants,  currency  index  warrants  or 
stock  index  warrants,  carried  short,  as  any 
agreement  issued  in  a  forum  acceptable  to  the  NYSE 
under  which  a  bank  holding  cash,  cash  equivalents, 
one  or  more  qualified  equity  securities  or  a 
combination  thereof  is  obligated  (in  the  case  of  an 
option]  to  pay  the  creditor  the  exercise  settlement 
amount  in  the  event  an  option  is  assigned  an 
exercise  notice  or,  (in  the  case  of  a  warrant)  the 
funds  sufficient  to  purchase  a  warrant  sold  short  in 
the  event  of  a  buy-in. 

'«  See  CBOE  Rule  12.3(c)(5). 


listed  and  OTC  equity  put  options  raises 
no  new  regulatory  issues  and  provides 
for  consistent  treatment  of  short  equity 
put  options  under  the  rules  of  the  NYSE 
and  the  CBOE. 

The  revisions  to  the  Exchange's 
margin  rules  will  significantly  impact 
the  way  Exchange  members  calculate 
margin  for  options  customers.  The 
Commission  believes  that  it  is  important 
for  the  Exchange  to  be  adequately 
prepared  to  implement  and  monitor  the 
revised  margin  requirements.  To  best 
accommodate  the  transition,  the 
Commission  believes  that  a  phase-in 
period  is  appropriate.  Therefore,  the 
approved  margin  requirements  shall  not 
become  effective  tmtil  the  earlier  of 
January  20,  2000  or  such  date  the 
Exchange  represents  in  writing  to  the 
Commission  that  the  Exchange  is 
prepared  to  fully  implement  and 
monitor  the  approved  margin 
requirements. 

The  Commission  expects  the 
Exchange  to  issue  an  information 
memorandum  to  members  that 
discusses  the  revised  margin  provisions 
and  provides  guidance  to  members 
regarding  their  regulatory 
responsibilities.  The  Commission  also 
believes  that  it  would  be  helpful  for  the 
Exchange  to  publicly  disseminate  {i.e., 
via  web  site  posting)  a  summary  of  the 
most  significant  aspects  of  the  new 
margin  rules  and  provide  clear 
examples  of  how  various  options 
positions  will  be  margined  under  the 
new  provisions. 

The  Commission  finds  good  cause  for 
approving  proposed  Amendment  Nos.  1 
and  2  prior  to  the  thirtieth  day  after  the 
date  of  publication  of  notice  of  filing 
thereof  in  the  Federal  Register. 
Amendment  No.  1  strengthens  the 
NYSE's  proposal  by  revising  the  margin 
requirement  for  short  listed  and  OTC 
equity  put  options  to  make  the  NYSE's 
rule  consistent  with  CBOE  Rule 
12.3(c)(5).  Because  this  change  conforms 
the  NYSE's  rule  to  an  existing  CBOE 
rule,  which  was  approved  by  the 
Commission,  the  change  raises  no  new 
regulatory  issues.  In  addition,  this 
provision  will  benefit  options  market 
participants  by  providing  consistent 
treatment  of  short  equity  put  options 
imder  the  rules  of  the  NYSE  and  the 
CBOE.  Amendment  No.  1  also  clarifies 
the  NYSE's  proposal  by  making  a 
technical  correction  and  providing 
examples  of  the  operation  of  the 
proposed  rule  in  connection  with 
various  options  strategies. 

Amendment  No.  2  strengthens  the 
NYSE's  proposal  by  providing  that 
butterfly  and  box  spreads  carried  in  the 
cash  account  must  be  comprised  of 
listed  options  or  OTC  options 
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guaranteed  by  the  canying  broker- 
dealer.  This  change  conforms  the 
NYSE's  proposal  to  the  CBOE  proposal 
approved  previously  by  the 
commission. 

Based  on  the  above,  the  Commission 
finds  that  good  cause  exists,  consistent 
with  Section  19(b)  of  the  Act,^''  to 
accelerate  approval  of  Amendment  Nos. 
1  and  2  to  the  proposed  rule  change. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  Amendment  Nos. 
1  and  2,  including  whether  Amendment 
Nos.  1  and  2  are  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.,  » 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  cop)ring  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  file  niunber 
SR-NYSE-99-03  and  should  be 
submitted  by  November  12, 1999. 

VI.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^s  that  the 
proposed  rule  change  (SR-NYSE-99- 
03),  as  amended,  is  approved.  The 
approved  margin  requirements  shall 
become  effective  the  earlier  of  January 
20.  2000  or  such  date  the  Exchange 
represents  in  writing  to  the  Commission 
that  the  Exchange  is  prepared  to  fully 
implement  and  monitor  the  approved 
margin  requirements. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^9 

lonathan  G.  Katz, 

Secretary. 

[FR  Doc.  99-27601  Filed  10-21-99;  8:45  am] 
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SECURmES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34^2006;  RIe  No.  SR-PHLX- 
9»-36] 

Setf-Regulatoiy  Organizations;  Notice 
of  Rlihg  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Pennanent  Approval  of  the 
X.Station  Enhancement  to  the 
Electronic  Order  Book  on  the  Options 
Fkwr 

October  13, 1999. 

Piu-suant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19l>^  thereunder,^ 
notice  is  hereby  given  that  on 
September  3, 1999,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items,  I,  II, 
and  ni  below,  which  Items  have  been 
prepared  by  the  Exchange.  ^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Suiwtance  of 
the  Proposed  Rule  Change 

Phlx  proposes  to  adopt  the  X.Station 
enhancement  to  the  electronic  order 
book  on  the  options  floor  on  a 
permanent  basis. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Phlx  included  statements  concerning 
the  piupose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Phbc  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


"15  U.S.C.  78s(b). 


'•15  U.S.C.  78»(b)(2). 

'» 17  CFR  200.3O-3(a)(12). 


>  15  U.S.C.  78s(b)(l). 

'17CFR240.19b-4. 

^Amendment  No.  1,  which  was  filed  on  October 
7, 1999,  provided  a  nonsubstantive  discussion 
about  the  success  of  the  X.Station  enhancement. 
See  Letter  to  Mike  Walinskas,  Associate  Director, 
Division  of  Market  Regulation  ("Division"),  SEC, 
from  Nandita  Yagnik,  Attorney,  Phlx,  dated 
September  30, 1999. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  May  7, 1998,  the  Commission 
approved,  on  a  pilot  basis,  the 
implementation  of  the  X.Station ' 
enhancement  to  the  electronic  order 
book  on  the  options  floor  of  the  PhJx.* 
The  pilot  was  extended  twice  and  will 
expire  on  October  23, 1999.^  As 
described  in  Rule  1080,  Commentary 
.02,  the  electronic  order  book  is  an 
automated  mechanism  for  specialists  to 
hold  and  display  orders  based  on  price/ 
time  priority.  The  X.  Station 
enhancement  ^  provides  certain 
improvements  to  the  electronic  order 
book  such  as  expedited  non-AUTQ-X 
order  execution  and  expedited  cancel 
replacement  processing. 

AUTO-X  is  the  automatic  execution 
feature  of  the  Automated  Options 
Market  System,  the  electronic  order 
delivery  and  routing  system  for  options 
orders.  Previously,  AUTO-X  orders 
were  executed  against  a  "shadow 
account"  for  which  the  specialist  was 
ultimately  responsible.  The  execution 
was  immediately  reported' back  to  the 
sending  firm,  and  then,  the  specialist 
manually  input  the  contra-side  interest 
representing  the  booked  order  that 
became  due  as  a  result  of  the  AUTO-X 
trade. 

At  this  time,  the  Exchange  proposes  to 
adopt  the  X.Station  enhancement  on  a 
permanent  basis.  The  X.Station 
enhancement  to  the  electronic  order 
book  matches  incoming  AUTO-X  orders 
with  booked  orders  by  allowing  the 
specialist  to  match  two  participants 
directly,  without  the  specialist 
participating  in  the  trade,  by  dropping 
the  order  to  manual  status.^  The  matdi 
is  not  automatic;  the  specialist  drops  the 
order  to  a  manual  status  in  order  for  the 


.*  Security  Exchange  Act  Release  No.  39972  (May 
7,  1998),  63  FR  26666  (May  13,  1998). 

^  Securities  Exchange  Act  Release  Nos.  40625 
(November  2,  1998).  63  FR  60435  (November  9. 
1998)  and  41323  (April  22.  1999),  64  FR  23378 
(April  30,  1999). 

^The  X.Station  enhancement  has  been  deployed 
floor-wide. 

'  The  X.Station  enhancement  only  applies  to 
incoming  AUTO-X  orders  on  the  electronic  order 
book  that  are  due  a  fill  [e.g.,  if  an  order  is  touching 
the  book).  All  other  AUTO-X  orders  are 
automatically  executed  through  the  wheel.  When  an 
AUTO-X  order  is  due  on  the  electronic  order  book, 
the  order  will  flash  red,  notifying  the  specialist.  The 
specialist  then  clicks  on  the  order,  dropping  the 
order  to  manual  status.  Finally,  the  specialist  fills 
the  order  from  the  crowd,  if  required  by  the  parity/ 
priority  rules,  or  fills  the  order  with  the  matching 
order  from  the  electronic  order  book.  Telephone 
conversation  between  Nandita  Yagnik,  Attorney 
Phlx,  and  Heather  Traeger,  Attorney,  Division,  SEC 
(October  13, 1999). 


processing  t 
likelihood  c 


■  See  Phbc  Ri 
« 15  U.S.C  7 
">  15  U.S.C. ; 
' '  In  reviewi 
Commi^ion  ci 
competition,  ai 
"  15  U.S.C. ; 
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specialist  to  determine  whether  crowd 
participation  under  current  parity/ 
priority  rules  is  due  before  executing  the 
trade.8  Thus,  the  specialist  must 
"select"  the  orders  on  the  book  to 
execute  the  trade.  Because  the  AUTO- 
X  order  has  dropped  to  manual,  the 
sending  firm  will  not  receive  an 
execution  report  imtil  the  specialist 
selects  and  executes  the  trade. 

The  X.Station  enhancement  affords 
specialists  relief  from  the  manual 
burden  of  inserting  trade  participant 
and  clearing  information  by  writing  an 
order  ticket  for  the  booked  order.  The 
X.Station  enhancement  should  continue 
to  reduce  the  amount  of  paper  processed 
on  the  options  floor;  this  in  turn,  should 
continue  to  reduce  handling  and 
processing  time,  including  the 
likelihood  of  errors,  thereby  facilitating 
more  prompt  and  accurate  trade 
reporting. 

2.  Statutory  Basis 

Phlx  believes  that  the  proposed  rule 
change  is  consistent  with  Section  6(b)  ^ 
of  the  Act  in  general  and  furthers  the 
objectives  of  Section  6(b)(5)  i°  in 
particular,  because  it  fosters  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  as  well  as  to  protect  investors 
and  the  public  interest  by  enhancing 
efficiency  through  automation  in  the 
options  market.il 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  12  and  Rule  19b-4(f)(5) 


thereunder.  13  The  proposal  effects  a 
change  in  an  existing  order-entry  or 
trading  system  of  a  self-regulatory 
organization  that  (i)  does  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest;  (ii)  does 
not  impose  any  significant  burden  on 
competition;  and  (iii)  does  not  have  the 
effect  of  limiting  the  access  to  or 
availability  of  the  system.  At  any  time 
within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest;  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conunission  and  any  person:  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-PHLX-99-36  and  should  be 
submitted  by  November  12, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  99-27604  Filed  10-21-99:  8:45  am) 
BIUING  CODE  8010-01-M 


»  See  Phlx  Rule  101(g). 

»1S  U.S.C.  78f(b). 

»"  15  U.S.C.  78f(b)(5). 

"  In  reviewing  the  proposed  rule  change,  the 
Commi^ion  considered  its  impact  on  efficiency, 
competition,  and  capital  formation.  15  U.S.C.  78c(f). 

>M5  U.S.C.  78s(b)(3)(A). 


"17CFR240.19b-*(f)(5). 
»<  17  CFR  2OO.30-3(a)(12). 


DEPARTMENT  OF  STATE 

[Public  Notice  No.  3133] 

Advisory  Panel  to  the  United  States 
Section  of  the  htorth  Pacific 
Anadromous  Fish  Commission;  Notice 
of  a  Ciosed  Meeting 

The  Advisory  Committee  to  the 
United  States  Section  of  the  North 
Pacific  Anadromous  Fish  Commission 
will  meet  on  October  25, 1999,  at  the 
Westpark  Baranof  Hotel,  127  North 
Franklin  Street,  Juneau,  Alaska.  This 
session  will  involve  discussion  of  the 
Seventh  Annual  Meeting  of  the  North 
Pacific  Anadromous  Fish  Commission, 
to  be  held  on  October  24-29, 1999. 
Notice  is  being  provided  vdthin  15  days 
of  this  meeting  due  to  schediding 
requirements  of  the  Committee.  The  " 
discussion  will  begin  at  2:00  p.m.  and 
is  closed  to  the  public. 

The  members  of  the  Advisory 
Committee  will  examine  various  options 
for  the  U.S.  position  at  the  Seventh 
Annual  Meeting.  These  considerations 
must  necessarily  involve  review  of 
sensitive  matters,  the  disclosure  of 
which  would  frustrate  U.S.  participation 
at  the  Annual  Meeting.  Accordingly,  the 
determination  has  been  made  to  close 
the  2:00  p.m.  meeting  pursuant  to 
Section  10(d)  of  the  Federal  Advisory 
Committee  Act  and  5  U.S.C.  Section 
552b(c)(9). 

Requests  for  further  information  on 
the  meeting  should  be  directed  to  Ms. 
Sally  Cochran,  International  Relations 
Officer,  Office  of  Marine  Conservation 
(OES/OMC).  Room  5806,  U.S. 
Department  of  State,  Washington,  D.C. 
20520-7818.  Ms.  Cochran  can  be 
reached  by  telephone  on  (202)  647-2883 
or  by  FAX  (202)  736-7350. 

Dated:  October  19. 1999. 
R.  Tucker  Scully, 

Deputy  Assistant  Secretary  for  Oceans. 

Fisheries  and  Space. 

[FR  Doc.  99-27781  Filed  10-20-99;  3:00  pm) 

BILUNG  CODE  4710-09-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG-1 999-6334] 

Coliection  of  information  by  Agency 
Under  Review  by  Office  of 
Management  and  Budget 

agency:  Coast  Guard,  DOT. 
ACTION:  Request  for  comments. 

SUIMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995.  44 
U.S.C.  3501-3520.  the  Coast  Guard 
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intends  to  request  the  approval  of  the 
Office  of  Management  and  Budget 
(0MB)  for  the  renewal  of  two 
information  Collection  Requests  (IC3ls). 
These  ICRs  comprise;  1.  Vessel 
Reporting  Requirement,  and  2.  Report  of 
Oil  or  Hazardous  Substance  Discharge. 
Before  submitting  the  ICRs  to  0MB,  the 
Coast  Guard  is  asking  for  comments  on 
the  collections  described  below. 
DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  December  21, 1999. 
ADDRESSES:  You  may  mail  conunents  to 
the  Docket  Management  System  (DMS) 
(USCG-1999-63341,  U.S.  Department  of 
Transportation  (DOT),  room  PL-401, 
400  Seventh  Street  SW..  Washington, 
DC  20590-0001,  or  deliver  them  to  room 
PLr^Ol,  located  on  the  Plaza  Level  of 
the  Nassif  Building  at  the  same  address 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
Request.  Comments  will  become  part  of 
this  docket  and  will  be  available  for 
inspection  or  copying  at  room  PL-401 , 
located  on  the  Plaza  Level  of  the  Nassif 
Building  at  the  same  address  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  You 
may  also  access  this  docket  on  the 
Internet  at  http://dms.dot.gov. 

Copies  of  the  complete  ICRs  are 
available  through  this  docket  on  the 
Internet  at  http://dms.dot.gov  and  also 
from  Commandant  (G-SII-2),  U.S.  Coast 
Guard  Headquarters,  room  6106  (Attn: 
Barbara  Davis),  2100  Second  Street  SW., 
Washington,  DC  20593-0001.  The 
telephone  niunber  is  202-267-2326. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Davis,  Office  of  Information 
Management,  202-267-2326,  for 
questions  on  this  docimient.  With 
questions  on  the  docket,  ask  Dorothy 
Walker,  Chief,  Documentary  Services 
Division,  U.S.  Department  of 
Transportation,  202-366-9330. 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  submit  written 
comments.  Persons  submitting 
comments  should  include  their  nemies 
and  addresses,  identify  this  docimient 
[USCG-1999-6334]  and  the  specific  ICR 
to  which  each  comment  applies,  and 
give  the  reason(s)  for  each  comment. 
Please  submit  all  comments  and 
attachments  in  an  unbound  format  no 
larger  than  SVz  by  11  inches,  suitable  for 
copjdng  and  electronic  filing.  Persons 
wanting  acknowledgment  of  receipt  of 
comments  should  enclose  stamped,  self- 
addressed  postcards  or  envelopes. 


Information  Collection  Requests 

1.  Tit/e;  Vessel  Reporting 
Requirement. 

OMB  Control  Number:  2115-0551. 

Summary:  The  collection  of 
information  requires  the  owner, 
charterer,  managing  operator,  or  agent  of 
a  vessel  of  the  United  States  to 
immediately  notify  the  Coast  Guard  if 
tbere  is  a  reason  to  beUeve  that  his  or 
her  vessel  may  be  lost  or  imperiled.  The 
person  must  follow  the  report  with 
written  communication  submitted  to  the 
Coast  Guard  within  24  hours. 

Need:  Title  46  U.S.C.  2306  authorizes 
the  Coast  Guard  to  implement  the 
reporting  requirements  necessary  to 
determine  whether  a  vessel  is  in  distress 
or  lost  and  to  take  appropriate  action  to 
provide  needed  assistance. 

Respondents:  Owners,  charterers, 
managing  operators,  or  agents  of  U.S. 
vessels. 

Frequency:  On  occasion. 

Burden:  The  estimated  burden  is  137 
hours  aimually. 

2.  Title:  Report  of  Oil  or  Hazardous 
Substance  Discharge. 

OAffl  Control  Number:  2115-0137. 

Summary:  The  collection  of 
information  requires  any  person  in 
charge  of  a  vessel  or  an  onshore  or 
offshore  facility  to  report  to  theNational 
Response  Center,  as  soon  as  he  or  she 
has  knowledge  of  any  discharge  of  oil  or 
a  hazardous  substance. 

Need:  Titles  33  CFR  153.203,  40  CFR 
263.30  and  264.56,  and  49  CFR  171.15 
mandate  that  the  National  Response 
Center  be  the  central  place  to  report  all 
polluting  spills  by  the  public. 

Respondents:  Persons  in  charge  of 
vessels  or  onshore  or  offshore  facilities. 

Frequency:  On  occasion. 

Burden:  The  estimated  burden  is 
7,917  hours  annually. 

Dated:  October  15, 1999. 
G.  N.  Naccara, 

Rear  Admiral,  U.S.  Coast  Guard,  Director  of 
Information  and  Technology. 
[FR  Doc.  99-27664  Filed  10-21-99;  8:45  am] 
BHJJNQ  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Executive  Committee  of  the  Aviation 
Ruiemaldng  Advisory  Commltlea; 
IMeeting 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKM:  Notice  of  meeting. 

summary:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Executive  Committee  of  the  Federal 


Aviation  Administration  Aviation 
Rulemaking  Advisory  Committee. 

DATES:  The  meeting  will  be  held  on 
November  10, 1999,  at  10  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  FAA  Headquarters,  800 
Independence  Avenue,  SW.,  Bessie 
Coleman  Conference  Center,  2nd  Floor, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Miss 
Jean  Casciano,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591, 
telephone  (202)  267-9683;  fax  (202) 
267-5075;  e-mail 
Jean.Casciano@faa.gov. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  H),  notice  is  hereby 
given  of  a  meeting  of  the  Executive 
Committee  to  be  held  on  November  10, 
1999,  at  the  FAA  Headquarters,  800 
Independence  Avenue,  SW.,  Bessie 
Coleman  Conference  Center,  2nd  Floor, 
Washington,  DC.  The  agenda  will    . 
include: 

•  Use  of  proxy  votes 

•  The  future  of  Emergency 
Evacuation  Issues 

•  Administrative  items 
Attendance  is  open  to  the  interested 

public  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  November  1, 1999,  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  executive  committee  at 
any  time  by  providing  25  copies  to  the 
Executive  Director,  or  by  bringing  the 
copies  to  the  meeting. 

If  you  are  in  need  of  assistance  or 
require  a  reasonable  accommodation  for 
this  meeting,  please  contact  the  person 
listed  imder  the  heading  FOR  FURTHER 
INFORMATION  CONTACT. 

Issued  in  Washington,  DC,  on  October  18, 
1999. 

Anthony  F.  Fazio, 

Executive  Director,  Aviation  Rulemaking 

Advisory  Committee. 

[FR  Doc.  99-27665  Filed  10-21-99;  8:45  am) 

BOJJNG  COOE  4810-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 


[Docket  RSPA-98-4957;  Notice  10] 

Notice  of  New  Information  Coilactlon 
Comments 

AGENCY:  Research  and  Special  Programs 
Administration,  EKDT. 


action:  Not 
conunents. 


SUPPLEMEN1 
Title:  Dai 
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action:  Notice  and  request  for 
comments. 

SUMMARY:  As  required  by  the  Paperwork 
Reduction  Act  of  1995,  the  Research  and 
Special  Programs  Administration's 
(RSPA)  is  publishing  its  intention  to 
create  a  new  information  collection  in 
support  of  the  Office  of  Pipeline  Safety 
(OPS)  Damage  Prevention  Grant 
Program.  The  purpose  of  this  notice  is 
to  allow  the  public  60  days  from  the 
date  of  this  notice  to  send  in  their 
comments. 

Congress  authorized  the  Department 
of  Transportation  to  create  a  Damage 
Prevention  Grant  Program  to  assist  the 
States.  The  Department  is  requiring  that 
states  requesting  grants  must  provide  a 
written  proposed  to  RSPA  for  approval. 
DATES:  Comments  on  this  notice  must  be 
received  by  December  21, 1999  to  be 
assured  of  consideration. 
ADDRESSES:  Comments  should  identify 
the  docket  niunber  of  this  notice,  RSPA- 
9&-4957,  and  be  mailed  to  the  Dockets 
Facility,  U.S.  Department  of 
Transportation,  Plaza  401,  400  Seventh 
Street  SW,  Washington,  DC  20590-0001. 
You  should  submit  the  original  and  one 
copy.  If  you  wish  to  receive 
confirmation  of  receipt  of  your 
comments,  you  must  include  a  stamped, 
self-addressed  postcard.  The  Dockets 
facility  is  open  from  10  a.m.  to  5  p.m., 
Monday  through  Friday,  except  on 
Federal  holidays.  In  addition,  the  public 
may  also  submit  or  review  comments  by 
accessing  the  Docket  Management 
System's  home  page  at  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  Fell,  Office  of  Pipeline  Safety, 
Research  and  Special  Programs 
Administration,  Department  of 
Transportation.  400  Seventh  Street,  SW 
Washington,  D.C.  20590,  (202)  366-6205 
or  by  electronic  mail  at 
marvin.fell@rspa.dot.gov. 
SUPPLEMENTARY  INFORMATION: 

Titie:  Damage  Prevention  Grant 
Program, 

Type  of  Request:  New. 

Abstract:  Tnird  party  damage  is  a 
leading  cause  of  pipeline  accidents. 
Congress  has  allocated  funds  to  provide 
states  grants  to  develop  one-call 
notification  programs  which  will  reduce 
the  amount  of  third  party  damage.  States 
will  be  required  to  submit  proposals  for 
these  grants  that  will  be  evaluated  by 
RSPA. 

Estimate  of  Burden:  The  average 
burden  houj^  per  response  is  40  hours. 

Respondents:  States. 

Estimated  Number  of  Respondents:  30 
the  first  year  and  40  the  second  year. 

Estimated  Number  of  Responses  per 
Respondent:  1  per  year. 


Estimated  Total  Annual  Burden  on 
Respondents:  1200-1600  hours. 

Copies  of  this  information  collection 
can  be  reviewed  at  the  Dockets  FaciUty, 
Plaza  401,  U.S.  Department  of 
Transportation,  400  Seventh  Street,  SW, 
Washington,  DC  20590  from  9  a.m.  to  5 
p.m.  Monday  through  Friday  except 
Federal  holidays.  They  also  can  be 
viewed  over  the  Internet  at  http:// 
dms.dot.gov. 

Comments  are  invited  on:  (a)  The 
need  for  the  proposed  collection  of 
information  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques. 

Issued  in  Washington,  DC  on  October  15, 
1999. 

Richard  B.  Felder, 

Associate  Administrator  for  Pipeline  Safety. 
[FR  Doc.  99-27666  Filed  10-21-99;  8:45  am] 
BILUNG  COOE  4910-aO-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Dock0t  RSPA-9e^957;  Nolle*  9] 

Notice  of  Extension  of  Existing 
Infofmatlon  Collection  Comments 

agency:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  required  by  the  Paperwork 
Reduction  Act  of  1995,  the  Research  and 
Special  Programs  Administration's 
(RSPA)  is  pubhshing  its  intention  to 
renew  an  existing  information  collection 
in  support  of  the  Office  of  Pipeline 
Safety  (OPS)  for  Management 
Information  System  (MIS)  Standardized 
Data  Collection  and  Reporting  of  Drug 
Testing  Materials.  The  purpose  of  this 
notice  is  to  allow  the  public  60  days 
from  the  date  of  this  notice  to  send  in 
their  comments. 

RSPA  believes  that  its  drug  testing 
requirements  are  an  important  tool  for 
operators  to  monitor  drug  usage  in  the 
industry.  RSPA  has  foimd  that  drug  use 


in  the  pipeline  industry  is  less  than  one 
percent  of  all  covered  employees. 
DATES:  Comments  on  this  notice  must  be 
received  by  December  21, 1999  to  be 
assured  of  consideration. 
ADDRESSES:  Comments  should  identify 
the  docket  number  of  this  notice,  RSPA- 
98-4957,  and  be  mailed  to  the  Dockets 
Facility,  U.S.  Department  of 
Transportation,  Plaza  401,  400  Seventh 
Street  SW,  Washington,  DC  20590-0001. 
You  should  submit  the  original  and  one 
copy.  If  you  wish  to  receive 
confirmation  of  receipt  of  your 
comments,  you  must  include  a  stamped, 
self-addressed  postcard.  The  Dockets 
facility  is  open  from  10  a.m.  to  5  p.m., 
Monday  through  Friday,  except  on 
Federal  holidays.  In  addition,  the  public 
may  also  submit  or  review  comments  by 
accessing  the  Docket  Management 
System's  home  page  at  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  Fell,  Office  of  Pipeline  Safety, 
Research  and  Special  Programs 
Administration,  Department  of 
Transportation,  400  Seventh  Street,  SW, 
Washhigton,  DC  20590,  (202)  366-6205 
or  by  electronic  mail  at 
marvin.fell@rspa.dot.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  Management  Information 
System  (MIS)  Standardized  Data 
Collection  and  Reporting  of  Drug 
Testing  Materials. 

OMB  Number:  2137-0579. 

Type  of  Request:  Extension  of  an 
existing  information  collection. 

Abstract:  Drug  abuse  is  a  major 
societal  problem  and  it  is  reasonable  to 
assume  ihe  problem  exists  in  the 
pipeline  industry  as  it  does  in  society  as 
a  whole.  The  potential  harmful  effect  of 
drug  abuse  on  safe  pipeline  operations 
w^ants  imposing  comprehensive  drug 
testing  regtilations  on  the  pipeline 
industry.  These  rules  are  foimd  in  49 
CFR  part  199.  These  regulations  require 
annual  information  collection  of  the 
results  of  the  drug  testing  program. 

Estimate  of  Burden :  The  average 
burden  hours  per  response  is 
approximately  6  hours. 

Respondents:  Pipeline  operators. 

Estimated  Number  of  Respondents: 
2,149. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  12,809  hours. 

Copies  of  this  information  collection 
can  be  reviewed  at  the  Dockets  Facility, 
Plaza  401,  U.S.  Department  of 
Transportation,  400  Seventh  Street,  SW, 
Washington,  DC  20590  from  9  a.m.  to  5 
p.m.,  Monday  through  Friday  except 
Federal  holidays.  They  also  can  be 
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viewed  over  the  Internet  at  http:// 
dms. dot.gov. 

Comments  are  invited  on:  (a)  The 
need  for  the  proposed  collection  of 
information  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assimiptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques. 

Issued  in  Washington,  DC  on  October  15, 
1999. 
Richard  B.  Felder, 

Associate  Administrator  for  Pipeline  Safety. 
[FR  Doc.  99-27667  Filed  10-21-99;  8:45  am] 

■UMQ  COOE  4rO-60-P 


DEPARTMENT  OF  THE  TREASURY 

Cuctoms  Servic* 

QuartMly  IRS  Interest  Rates  Used  In 
Calculating  Intsrest  on  Overdue 
Accounts  and  Refunds  on  Customs 
Dutlaa 

agency:  Customs  Service,  Treasury. 
ACTION:  General  notice. 


SUMMARY:  This  notice  advises  the  public 
of  the  quarterly  Internal  Revenue 
Service  interest  rates  used  to  calculate 
interest  on  overdue  accounts 
(tmderpayments)  and  refunds 
(overpayments)  of  Customs  duties.  For 
the  quarter  beginning  October  1, 1999, 
the  interest  rates  for  overpa)anents  will 
be  7  percent  for  corporations  and  8 
percent  for  non-corporations,  and  the 
interest  rate  for  tmderpayments  will  be 
8  percent.  This  notice  is  published  for 
the  convenience  of  the  importing  public 
and  Customs  persoimel. 
EFFECTIVE  DATE:  October  1, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Wyman,  Accounting  Services 
Division,  Accoimts  Receivable  Group, 
6026  Lakeside  Botilevard,  Indianapolis, 
Indiana  46278,  (317)  298-1200, 
extension  1349. 
SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  19  U.S.C.  1505  and 
Treasury  Decision  85-93,  published  in 
the  Federal  Register  on  May  29, 1985 
(50  FR  21832),  the  interest  rate  paid  on 
applicable  overpayments  or 
tmderpayments  of  Customs  duties  shall 
be  in  accordance  with  the  Internal 
Revenue  Code  rate  established  imder  26 
U.S.C.  6621  and  6622.  Section  6621  was 
amended  (at  paragraph  (a)(1)(B)  by  the 
Internal  Revenue  Service  Restructuring 
and  Reform  Act  of  1998,  Pub.L.  105- 
206, 112  Stat.  685)  to  provide  different 
interest  rates  applicable  to 
overpayments:  one  for  corporations  and 
one  for  non-corporations.  The  interest 


rate  applicable  to  imderpajrments  is  not 
so  bifurcated. 

The  interest  rates  are  based  on  the 
short-term  Federal  rate  and  determined 
by  the  Internal  Revenue  Service  (IRS)  on 
behalf  of  the  Secretary  of  the  Treastuy 
on  a  quarterly  basis.  The  rates  effective 
for  a  quarter  are  determined  during  the 
first-month  period  of  the  previous 
quarter. 

In  Revenue  Ruling  99-36  [see,  1999- 
35  IRB  319,  dated  August  30, 1999),  the 
IRS  determined  the  rates  of  interest  for 
the  first  quarter  of  fiscal  year  (FY)  2000 
(the  period  of  October  1-December  31, 
1999).  The  interest  rate  paid  to  the 
Treasury  for  tmderpayments  will  be  the 
short-term  Federal  rate  (5%)  plus  three 
percentage  points  (3%)  for  a  total  of 
eight  percent  (8%).  For  corporate 
overpayments,  the  rate  is  the  Federal 
short-term  rate  (5%)  plus  two 
percentage  points  (2%)  for  a  total  of 
seven  percent  (7%).  For  overpayments 
made  by  non-corporations,  the  rate  is 
the  Federal  short-term  rate  (5%)  plus 
three  percentage  points  (3%)  for  a  total 
of  eight  percent  (8%).  These  interest 
rates  are  subject  to  change  for  the 
second  quarter  of  FY-2000  (the  period 
of  January  l-March  31,  2000). 

For  the  convenience  of  the  importing 
public  and  Customs  personnel  the 
following  list  of  Internal  Revenue 
Service  interest  rates  used,  covering  the 
period  firom  before  July  of  1974  to  date, 
to  calculate  interest  on  overdue 
accoimts  and  refimds  of  Customs  duties, 
is  published  in  stmunary  format. 


Beginning  date 

'    Ending  date 

Under-payments 
(percent) 

Over-payments 
(percent) 

Corporate  overpay- 
ments (Eff.  1-1-99) 
(percent) 

Prior  to: 

070174 „ 

063075 
013176 
013178 
013180 
013182 
123182 
063083 
123184 
063085 
123185 
063086 
123186 
093087 
123187 
033188 
093088 
033189 
093089 
033191 
123191 
033192 
093092 
063094 
093094 
033195 
063095 

6 
9 

7 
6 
12 
20 
16 
11 
13 
11 
10 
9 
9 
10 
11 
10 
11 
12 
11 

io 

9 
8 
7 
8 
9 
10 

6 
9 
7 
6 

12 

20 

16 

11 

13 

11 

10 

9 

8 

9 

10 

9 

10 

11 

10 

9 

8 

7 

6 

7 

' 

070175 - 

020176 

020178 „ 

020180  

020182  

010183  

070183  .s 

010185  „ 

070185 

•• 

010186  

070186 „ 

•      ••••••«■■••■•■■•*• 

010187  

100187 

010188 „ „ 

040188 „ 

100188  „ 

040189  

• 

100189  

040191  

■ 

010192 

040192 

100192 ..„..„ 

070194  

100194 „ „ 

040195 

8 
9 

Dated:  Oc 
Raymond  ^^ 

Commissior 
[FR  Doc.  99^ 
BILUNGCOOE 


AGENCY: O 
ACTION:  Ge 


Federal  Register /Vol.  64,  No.  204 /Friday.  October  22,  1999 /Notices 


57185 


Beginning  date 

Ending  date 

Under-payments 
(percent) 

Over-payments 
(percent) 

Corporate  overpay- 
ments (Eff.  1-1-99) 
(percent) 

070195  

040196 „ 

070196 «.... 

040198                                                                            

033196 
063096 
033198 
123198 
033199 
123199 

9 
8 
9 
8 
7 
8 

8 
7 
8 

7 
7 
8 

010199 

6 

040199 

7 

Dated:  October  18, 1999. 
Raymond  W.  Kelly, 
Commissioner  of  Customs. 
[FR  Doc.  99-27622  Filed  10-21-99;  8:45  am] 
BILUNG  CODE  4820-02-P 

DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Access  to  the  Customs  Electronic 
Bulletin  Board 

AGENCY:  Customs  Service,  Treasury. 
ACTION:  General  notice. 

SUMMARY:  This  document  announces 
that  future  access  to  the  Customs 
Electronic  Bulletin  Board  (CEBB)  will  be 
available  only  through  the  Internet.  As 
of  January  1,  2000,  the  CEBB  will  no 
longer  be  accessible  through  a  separate. 
Customs-maintained,  dial-up  via  a 
telephone  modem.  This  action  is  being 
taken  because  with  the  increasing  use  of 


the  Internet  by  the  international  trade 
community  there  is  no  longer  any  need 
for  Customs  to  maintain  the  separate 
dial-up  system. 
EFFECTIVE  DATE:  January  1,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Ploflcer,  Office  of  Regulations 
and  Rulings,  (202)  927-2314;  e:mail— 
howard.g.plofker@customs.treas.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  29, 1991,  Customs 
published  a  notice  in  the  Federal 
Register  (56  FR  3294)  announcing  the 
increased  availability  of  information 
intended  to  assist  the  trade  community 
in  its  working  with  Customs  through  the 
Customs  Electronic  Bulletin  Board 
(CEBB).  Customs  initiated  the  CEBB  so 
that  persons  with  personal  computers 
and  telephone  modems  could  access 
items  of  interest  otherwise  available 
only  to  those  members  of  the  trade 


community  with  access  to  the 
Automated  Commercial  System  (ACS). 
The  CEBB  was  available  to  interested 
persons  free-of-charge  by  way  of  eight 
dedicated  telephone  lines.  Eventually, 
Customs  also  placed  the  CEBB 
information  on  the  Internet. 

Since  1991.  the  Internet  has  grown  in 
popularity  and  the  amount  of  persons 
utilizing  the  CEBB  through  the  separate 
dial-up  access  has  dwindled,  making 
the  separately  maintained  dial-up 
system  no  longer  necessary. 
Accordingly,  although  the  CEBB  will 
continue  to  be  maintained  by  Customs 
as  a  source  of  trade  information 
available  on  the  Internet,  it  will  no 
longer  be  separately  available  via 
modem  dial-up  after  December  31, 1999. 

Dated:  October  19,  1999. 
Raymond  W.  Kelly, 
Commissioner  of  Customs. 
[FR  Doc.  99-27639  Filed  10-21-99;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  121 

Small  Bualnaaa  Size  Regulationa;  Size 
Standarda  and  ttw  North  Ainerican 
Induatry  Claaatflcation  Syatam 

AGENCY:  Small  Business  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Small  Business 
Administration  (SEA)  proposes  to 
amend  its  size  regulations  by 
establishing  small  business  size 
standards  for  industries  defined  under 
the  North  American  Industry 
Classification  System  (NAICS).  Small 
business  size  standards  currently  exist 
for  most  industries  under  the  Standard 
Industrial  Classification  (SIC)  system. 
NAICS  replaced  the  SIC  system  effective 
January  1, 1997.  All  Federal  agencies 
that  collect  establishment-based  data 
must  use  the  new  system.  Although 
SBA  is  not  required  to  use  NAICS,  SBA 
proposes  to  establish  small  business  size 
standards  for  industries  as  defined  in 
NAICS.  SBA  is  doing  so  because  it 
views  NAICS  as  a  better  description  of 
industries  in  the  U.S.  economy  than  the 
SIC  system.  Also,  SBA  uses  industry 
data  from  the  Census  Bureau  to  develop 
and  revise  size  standards,  which  will  no 
longer  be  available  for  SIC  industries 
after  the  1997  Economic  Census.  SBA 
proposes  that  NAICS-based  size 
standards  replace  the  SIC-based  size 
standards  in  13  CFR  121.201,  and  that 
the  new  size  standards  be  effective  for 
Fiscal  Year  (FY)  2001,  which  begins 
October  1.2000. 

DATES:  SBA  must  receive  comments  on 
or  before  December  21, 1999. 
ADDRESSES:  Address  all  comments 
concerning  this  Notice  of  Proposed 
Rulemaking  to  Gary  M.  Jackson, 
Assistant  Administrator  for  Size 
Standards.  Office  of  Size  Standards,  409 
3rd  St.,  SW,  Washington,  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT:  Carl 
Jordan,  Office  of  Size  Standards,  at  (202) 
205-6618. 
SUPPLEMENTARY  INFORMATION: 

Introduction 

Under  section  3(a)(2)  of  the  Small 
Business  Act.  SBA  establishes  small 
business  definitions,  or  size  standards, 
by  industry  category  and  varies  size 
standards  as  necessary  to  reflect 
industry  differences  to  determine  small 
business  eligibility  for  Federal 
programs.  SBA  currently  uses  the  SIC 
system  to  define  an  industry.  Because 
NAICS  replaced  the  SIC  system  for  use 
of  Federal  agencies  in  collecting 
economic  data,  SBA  reviewed  NAICS  to 
determine  whether  SBA  should  also  use 


NAICS  to  define  industries  for  the 
purpose  of  establishing  industry  size 
standards.  Based  on  its  review,  SBA 
proposes  this  rule  to  convert  small 
business  size  standards  to  NAICS, 
effective  October  1,  2000.  SBA  invites 
comments  from  interested  parties  on 
SBA's  proposal  to  adopt  NAICS-based 
size  standards. 

NAICS  was  designed,  as  was  the  SIC 
system,  solely  for  statistical  purposes. 
The  Office  of  Management  and  Budget 
(OMB)  published  a  "Notice  of  final 
decision"  in  the  Federal  Register  (FR) 
on  April  9, 1997  (62  FR  17288-17478), 
announcing  its  decision  to  adopt 
NAICS.  OMB's  notice  states  that 
"NAICS  shall  not  be  used  in  any 
administrative,  regulatory,  or  tax 
program  unless  the  head  of  the  agency 
administering  that  program  has  first 
determined  that  the  use  of  such  industry 
definitions  is  appropriate  for 
implementation  of  the  program's 
objectives." 

As  the  Administrator  of  SBA  I  have 
determined  that  the  NAICS  industry 
definitions  are  appropriate  for  use  in 
SBA  programs  and  for  the 
implementation  of  its  objectives.  SBA 
proposes  this  rule  to  amend  its  size 
regulations.  SBA  believes  NAICS  is  an 
improvement  over  the  SIC  system  in 
identifying  industries  in  the  U.S. 
economy.  SBA  also  believes  that  size 
standards  established  for  NAICS 
industries  will  better  define  small 
business. 

Present  Status  of  NAICS 

OMB  adopted  NAICS  to  replace  the 
1987  SIC  system.  NAICS  is  based  on 
concepts  developed  by  the  U.S.  • 
Economic  Classification  Policy 
Committee  (ECPC),  an  interagency 
committee  established  by  OMB,  with 
Statistics  Canada  and  Mexico's  Instituto 
Nacional  de  Estadistica  Geografia  e 
Informatica.  OMB  first  aimounced  its 
intention  to  revise  the  SIC  for  1997  in 
the  Federal  Register  on  March  31, 1993 
(58  FR  16990-17004).  From  then  and 
through  to  November  5, 1996,  OMB 
published  six  issue  papers,  two  research 
reports  and  seven  Federal  Register 
notices  requesting  public  comments. 
OMB  published  the  final  NAICS 
structure  in  the  April  9, 1997,  Federal 
Reagter  notice,  referred  to  above. 

SBA  does  not  include  here  the  entire 
texts  of  OMB's  or  ECPC's  documents. 
SBA  suggests  that  interested  parties 
review  the  above  cited  April  9, 1997, 
Federal  Register  notice,  with  earlier 
'Federal  Register  notices,  proposed  niles 
and  other  papers  and  doctunents  that 
preceded  and  followed  that  final  notice. 
SBA  believes  that  doing  so  can  help 
interested  parties  imderstand  NAICS 


better  and  increase  awareness  of  the 
proposed  changes  that  affect  them  and 
their  industry.  Copies  of  the  Federal 
Register  notices  are  available  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington.  DC  20402,  or  by  calling  1 
(202)  512-1800.  Those  with  access  to 
the  Internet  can  obtain  all  Federal 
Register  notices  for  1995  and  forward 
via  GPO  Access  at  http:// 

www.access.gpo.gov/su docs.  Also, 

the  U.S.  Department  of  Commerce, 
Bureau  of  Census  (Census  Bureau)  at 
http://www.census.gov/epcd/www/ 
naics.html  has  the  April  9, 1997, 
Federal  Register  notice  and  other 
relevant  dociunents. 

The  text  of  the  April  9, 1997,  Federal 
Register  notice  includes  two  tables  that 
present  the  relationship  between  the 
NAICS  and  SIC  structures.  "NAICS 
United  States,"  when  it  refers  to  NAICS, 
is  used  to  distinguish  it  bom  the  NAICS 
of  Canada  and  the  NAICS  of  Mexico. 
Unless  otherwise  noted,  throughout  this 
proposed  nde  SBA  refers  to  "NAICS 
United  States"  simply  as  "NAICS," 
unless  the  longer  term  in  a  given  context 
will  avoid  confusing  it  with  the  NAICS 
of  Canada  or  Mexico.  Table  1  of  the 
April  9, 1997,  Federal  Register  notice  is 
the  entire  1997  NAICS  United  States 
related  to  the  1987  SIC  system.  Table  2 
of  the  April  9, 1997,  Federal  Register 
notice  is  the  1987  SIC  system  related  to 
the  1997  NAICS  United  States. 

SBA  will  summarize  below  some  of 
the  concepts  of  NAICS,  and  explain  why 
SBA  proposes  to  establish  size 
standards  using  NAICS.  SBA  then 
describes  its  proposed  implementation 
schedule  and  conversion  methodology. 

Orerview  of  NAICS 

The  SIC  system  was  established  in  the 
1930's.  With  many  revisions,  the  last  in 
1987,  the  SIC  system  included  new 
industries  and  deleted  or  changed 
others,  but  kept  its  basic  structure. 
NAICS  was  designed  specifically  to 
incorporate  four  principles  into  an 
industry  classification  system.  OMB 
restated  these  principles  in  the  April  9, 
1997,  Federal  Register  notice, 

"(1)  NAICS  will  be  erected  on  a 
production-oriented,  or  supply-based, 
conceptual  framework.  This  means  that 
producing  units  that  use  identical  or  similar 
production  processes  will  be  grouped 
togetiier  in  NAICS.  (2)  The  system  will  give 
special  attention  to  developing  production- 
oriented  classifications  for  (a]  new  and 
emerging  industries,  (b)  service  industries  in 
general,  and  (c)  industries  engaged  in  the 
production  of  advanced  technologies.  (3) 
Time  series  continuity  will  be  maintained  to 
the  extent  possible.  However,  changes  in  the 
economy  and  proposals  from  data  users  must 
be  considered.  In  addition,  adjustments  will 
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be  required  for  sectors  where  Canada, 
Mexico,  and  the  United  States  presently  have 
incompatible  industry  classiHcation 
deRnitions  in  order  to  produce  a  common 
industry  system  for  all  three  North  American 
countries  (4)  The  system  will  strive  for 
compatibility  with  the  2-digit  level  of  the 
International  Standard  Industrial 
Classification  of  All  Economic  Activities 
(ISIC,  Rev.  3)  of  the  United  Nations."  (62  FR 
17289) 

NAICS  is  a  new  system  that  classifies 
establishments  according  to  how  they 
conduct  their  economic  activity. 
Establishments  that  have  similar 
methods  of  conducting  their  economic 
activity  are  classified  together  in  an 
industry.  "Its  [NAICS's]  purposes  are  (1) 
To  facilitate  the  collection,  tabulation, 
presentation,  and  analysis  of  data 
relating  to  establishments,  and  (2)  t» 
promote  uniformity  and  comparability 
in  the  presentation  of  statistical  data 
describing  the  economy."  (62  FR  17288) 

NAICS  recognizes  a  large  nimiber  of 
new  industries  and  expands  many 
others.  There  are  1,004  SIC  codes  and 
approximately  1,175  NAICS  codes, 
including  more  than  150  new  Services 


industries.  In  manufactuiring  alone, 
there  are  473  NAICS  industries,  of 
which  79  are  new.  Many  SIC  economic 
activities  are  combined  with  other 
similar  activities  to  form  new  NAICS 
industries.  Also,  many  economic 
activities  that  are  parts  of  individual  SIC 
codes  are  now  entirely  new  NAICS 
industries.  For  example,  there  are  many 
economic  activities  described  in  SIC 
7389  (Business  Services,  Not  Elsewhere 
Classified).  Appendix  B.  "1987  U.S.  SIC 
Matched  to  1997  NAICS  U.S.,"  of  North 
American  Industry  Classification 
System  —  United  States,  1997,  indicates 
that  economic  activities  included  within 
SIC  7389  are  now  classified  in  36 
separate  NAICS  industries. 

The  NAICS  structure  differs  from  that 
of  the  SIC  system  by  using  new 
terminology  to  identiiy  groups  of 
industries  and  a  new  coding  system  to 
identify  various  industry  groupings. 

"NAICS  is  organized  in  a  hierarchical 
structure,  much  like  the  existing  U.S.  SIC 
system.  The  1987  SIC  system  employs  a  4- 
digit  coding  system,  in  which  the  first  two 
digits  designate  a  'major  group'  that  in 
NAICS  is  known  as  a  'subsector,'  the  third 


digit  designates  the  industry  group,  and  the 
fourth  digit  designates  the  industry.  For 
example,  in  the  1987  U.S.  SIC.  the  two  digits 
26  designate  the  major  group  for  the 
manufacture  of  'Paper  and  Allied  Products,' 
within  which  the  digits  262  designate  an 
industry  group  titled  'Paper  Mills.'  which 
contains  one  4-digit  industry.  SIC  2621.  also 
titled  'Paper  Mills.'  NAICS  employs  a  6-digit 
coding  system  in  which  the  first  two  digits 
designate  the  sector  (the  NAICS  term  'sector' 
is  replacing  the  term  'division'  used  in  the 
1987  SIC),  the  third  digit  designates  the 
subsector,  the  fourth  digit  designates  the 
industry  group,  the  fifth  digit  represents  the 
NAICS  industry  (the  most  detailed  level  at 
which  comparable  data  will  be  available  for 
Canada,  Mexico,  and  the  United  States),  and 
the  sixth  digit  designates  individual  country- 
level  national  industries.  Using  the  paper 
mill  example  above,  in  NAICS  United  States 
industry  322121  the  two  initial  digits  32 
designate  a  manufacturing  sector  and  the 
three  digits  322  designate  the  paper 
manufacturing  subsector.  Within  322  is  the 
industry  group  3221,  Pulp,  Paper,  and 
Paperboard  Mills,  within  which  is  NAICS 
industry  32212,  Paper  Mills.  There  are  two 
U.S.  national  industries  under  Paper  Mills: 

322121.  Paper  (except  Newsprint)  Mills,  and 

322122,  Newsprint  Mills."  (62  FR  17290) 


Table  I  below  shows  the  structural  difference  between  the  NAICS  6-digit  and  the  SIC  4-digit  systems. 

Table  I 


NAICS 


XX 
XXX 

xxxx 
xxxx 
xxxxxx 


Industry  Sector 
Industry  Subsector 
Industry  Group 
Industry 
National  Industry 


SIC 


X 

XX 

XXX 

xxxx 


Industry  Division 
Major  Group 
Industry  Group 
Industry 


Table  II  illustrates  how  the  paper  mills  example  above  is  represented  in  the  NAICS  United  States  and  the  SIC 
tables  as  follows: 


Table  II 

- 

NAICS 

SIC 

31-33 

322 

3221 

32212 

322121 

322122 

Manufacturing 

Paper  Manufacturing 

Pulp,  Paper,  and  Paperboard  Mills 

Paper  Mills 

Paper 

(except  Newsprint)  Mills 

Newsprint  Mills 

D(v 
26 
262 
2621 

Manufacturing 

Paper  and  Allied  Products 

Paper  Mills 

Paper  Mills 

Reasons  To  Change 

NAICS  is  a  significant  improvement 
over  the  SIC  system  and  provides  a 
better  structure  on  which  to  establish 
size  standards  by  industry  category. 
NAICS  was  developed  to  describe  the 
structure  of  today's  economy.  SBA  is 
confident  that  a  new  table  of  small 
business  size  standards  reflecting 
NAICS  industries  will  be  in  the  interests 
of  small  business.  SBA  believes  it 


should  use  NAICS  for  its  small  biisiness 
size  standards  for  the  following  reasons: 

1.  The  SIC  system  has  not  kept  up 
with  the  economy.  This  problem  is  a 
major  criticism  of  the  SIC  system, 
because  it  does  not  adequately  reflect 
the  emergence  of  industries  that 
introduce  and  use  new  and  advanced 
technologies.  The  SIC  system  also  does 
not  sufficiently  recognize  industries  that 
produce,  create  or  provide  the  means  of 
access  to  information  and  technology — 


industries  whose  main  capital  is 
knowledge  and  human  input.  Fmlher, 
the  current  version  of  the  SIC  system  is 
eleven  years  old,  and  OMB  will  not 
update  or  revise  it  The  SIC  system  will 
not  be  improved.  Because  the  SIC 
system  does  not  adequately  describe 
industries  in  today's  economy,  SBA,  for 
size  standards  purposes,  has  already 
had  to  segment  some  individual  SIC 
industry  codes,  establishing  multiple 
size  standards  within  them  to  reflect 
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certain  economic  segments  of  those  SIC 
industries.  An  example  of  a  size 
standard  for  a  segment  of  an  industry  is 
SIC  1629  (Heavy  Construction— Not 
Elsewhere  Classified)  which  includes 
"Dredging — General  Contractors." 
Other  examples  of  SIC  codes  with  more 
than  one  size  standard  are  SIC  4212,  SIC 
4499,  SIC  4522,  SIC  7389  and  SIC  8744. 

2.  NAICS  recognizes  the  growth  and 
expansion  of  the  services  and 
technological  industries.  NAICS  gives 
special  attention  to  the  Services 
industries,  which  constitute 
approximately  75%  of  the  Gross 
Domestic  Product,  but  make  up  only 
one  of  the  ten  Divisions  in  the  SIC 
system,  namely.  Division  I.  The  SIC 
Services  Division  has  evolved  into  eight 
separate  NAICS  Sectors.  For  example, 
there  is  one  for  Professional,  Scientific 
and  Technical  Services.  This  Sector 
includes  the  legal,  accoimting, 
architectural,  engineering,  computer, 
environmental  remediation,  and  other 
management  and  consulting  services. 
Also,  manufacturing  is  reorganized  to 
better  categorize  recent  technological 
products,  such  as  the  manufacture  and 
reproduction  of  magnetic  and  optical 
media,  which  identifies  software  and 
prerecorded  compact  discs  as  separate 
industries. 

3.  The  Census  Bureau  will  no  longer 
organize  and  make  data  available  for 
SIC  industries  after  the  1997  Economic 
Census.  The  Census  Bureau  performs  an 
Economic  Census  every  five  years,  and 
the  last  one  available  was  for  1992.  After 
the  data  from  each  of  the  recent 
(including  1992)  Economic  Censuses 
became  available,  SBA  obtained  from 
the  Census  Bureau  a  special  compilation 
for  its  own  use  in  evaluating, 
determining  and  revising  small  business 
size  standards.  For  the  1997  Economic 
Census,  the  special  compilation  needed 
by  SBA  will  be  based  on  both  the  SIC 
and  NAICS  data  organization. 
Thereafter,  the  Census  Bureau  will 
organize  future  quinquennial  Economic 
Census  data  on  NAICS  alone. 

Census  data  are  important  because  of 
the  statutory  mandate  that  "the  [SBA] 
Administrator  shall  ensuire  that  the  size 
standard  varies  frtim  industry  to 
industry  to  the  extent  necessary  to 
reflect  the  differing  characteristics  of  the 
various  industries  and  consider  other 
factors  deemed  to  be  relevant  by  the 
Administrator,"  (Small  Business  Act, 
section  3(a)(3),  15  U.S.C.  632).  SBA 
develops  size  standards  on  the  premise 
that  the  relative  position  of  firms  within 
an  industry,  in  terms  of  size, 
differentiates  a  small  business  from  all 
other  businesses  in  that  industry.  SBA 
uses  the  most  recent  Economic  Census 
data  to  determine  the  size  of  small 


businesses  in  an  industry  relative  to 
their  entire  industry  of  which  they  are 
a  part.  If  SBA  continues  to  use  the  SIC 
system  to  establish  size  standards,  it 
will  have  to  rely  on  data  organized  by 
NAICS  industries  that  cannot  be  directly 
compared  with  its  size  standards. 

4.  SBA  believes  that  all  other  Federal 
agencies  will  switch  to  NAICS  for  their 
program  and  administrative  purposes, 
including  consistency  in  the  use  of  an 
industry  classification  system  within 
the  Federal  government.  Many  of  these 
Federal  agencies  use  an  industry 
classification  system  associated  with  its 
procurement  activities,  procurement 
data  collection  and  analysis,  and 
regulatory  enforcement.  Also,  there  are 
many  non-federal  governmental  bodies, 
private  associations  and  companies  that 
use  the  SIC  system  and  have  adopted 
SBA's  small  business  size  standards. 
SBA  expects  that  most  of  them,  if  they 
are  not  already  doing  so,  will  convert  to 
NAICS  as  well.  If  other  Federal  agencies 
and  the  private  sector  organizations 
implement  NAICS  for  various  program 
and  administrative  purposes,  confusion 
and  inconsistency  will  likely  result  if 
SBA  delays  issuing  a  NAICS  size 
standards  table.  Since  industry  data  will 
be  available  to  these  agencies  in  the 
NAICS  format,  SBA  believes  its  size 
standards  should  be  available  also  based 
on  NAICS.  Since  small  business  size 
standards  have  a  direct  affect  on  Federal 
government  activities,  beyond  record 
keeping  and  statistical  analysis,  SBA 
believes  that  issuing  a  new  table  of  size 
standards  will  properly  serve  users  of 
NAICS  and  small  business  size 
standards. 

Proposed  Implementation  Date  of 
NAICS  Size  Standards 

NAICS-based  size  standards  are 
proposed  to  be  effective  for  all  Federal 
small  business  programs  beginning  with 
FY  2001,  which  starts  October  1,  2000. 
SBA  has  selected  this  date  to  implement 
NAICS-based  size  standards  for  several 
reasons. 

First,  Federal  government 
recordkeeping  and  statistics  will  be 
more  consistent  and  comparable  with 
past  data  and  for  analyzing  future  small 
business  activity  if  implementation  of 
the  new  table  of  size  standards  is  at  the 
beginning  of  a  fiscal  year. 

Second,  SBA  and  other  users  of  size 
standards  will  need  to  collect  data  on 
their  small  business  programs  on  the 
NAICS  format  to  be  able  to  compare 
those  data  with  the  future  Federal 
statistics.  Establishing  NAIC-based  size 
standards  by  FY  2001  will  allow  for  the 
development  of  one  or  two  years  worth 
of  historical  program  data  prior  to  the 
release  of  NAICS  statistics.  The 


availability  of  such  comparable  data 
will  ensure  the  credibility  of  analyses 
comparing  program  data  writh  industry 
-data.  - 

Finally,  small  business  size  standards 
apply  to  most  Federal  agencies  and  their 
programs  involving  small  businesses. 
Federal  agencies  that  use  NAICS  and 
SBA's  small  business  size  standards  will 
need  time  to  determine  how  to 
implement  the  new  size  standards  and 
to  develop  training  tools  necessary  to  do 
so.  SBA  believes  that  a  FY  2001 
implementation  will  allow  enough  time 
for  agencies  to  learn  NAICS  and  to 
convert  and  update  their  data  bases  and 
tracking  systems.  If,  after  having 
evaluated  the  comments  to  this 
proposed  rule,  SBA  decides  to  put  the 
new  table  of  size  standards  into  place, 
it  will  issue  a  final  rule  as  soon  as 
possible.  SBA  intends  to  provide 
agencies  with  sufficient  time  to 
implement  the  size  standards. 

Methodology  for  Converting  From  SIC 
Codes  to  NAICS  Codes  for  Establishing 
Size  Standards 

SBA  establishes  small  business  size 
standards  at  the  industry  level,  and  in 
some  specific  instances  for  an  economic 
activity  below  the  industry  level.  In  the 
SIC  system,  the  industry  level  is 
identified  by  a  4-digit  code.  In 
establishing  size  standards  based  on 
NAICS,  the  SBA  is  proposing  to 
establish  individual  small  business  size 
standards  at  the  United  States  Industry 
level.  As  discussed  above,  NAICS 
identifies  an  industry  by  a  5-digit  code 
for  applicability  to  all  three  countries. 
But  NAICS  also  permits  each  country  to 
establish  a  national  industry  that 
applies  only  to  itself,  which  is  identified 
by  a  6-digit  code.  Accordingly,  a  size 
standard  will  be  established  for  each  6- 
digit  United  States  Industry,  If  a  NAICS 
Industry  does  not  contain  U,S, 
Industries,  then  a  size  standard  will  be 
established  at  the  NAICS  Industry  level, 
but  all  NAICS  codes  for  which  SBA 
proposes  size  standards  will  include  six 
digits.  As  stated,  six-digit  NAICS  codes 
represent  U.S.  Industries.  "A  zero  as  the 
sixth  digit  generally  Indicates  that  the 
(5-digit]  NAICS  industry  and  the  U.S. 
Industry  are  the  same"  (North  American 
Industry  Classification  Manual — 
United  States,  1997,  p,  15).  This 
approach  is  consistent  with  the  coding 
scheme  in  the  NAICS  Manual,  and  will 
make  it  easier  for  SBA  and  other  users 
of  NAICS  to  convert  database  fields 
from  four-digit  SIC  industries  to  the  six- 
digit  NAICS  industries. 

As  an  alternative,  SBA  considered 
establishing  size  standards  only  at  the  5- 
digit  NAICS  Industry  level,  wtdch 
would  result  in  fewer  size  standards. 


recognizes 
industries 
the  other  ci 
because  of 


consequen 
status  of  m 


2.  More  tha 
one  or  mc 


3.  More  tha 
ofie  ormc 
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This  might  seem  to  simplify  the 
structure  of  SBA's  size  standards. 
However,  SBA  does  not  believe  this  is 
in  the  best  interests  of  businesses 
eligible  imder  the  current  size 
standards.  NAICS  United  States 
recognizes  many  "large,  important  U.S. 
industries  that  cannot  be  recognized  in 
the  other  coimtries  [Canada  and  Mexico] 
because  of  size,  specialization,  or 
organization  of  the  industry"  [North 
American  Industry  Classification 
System  — United  States.  1997,  p.  15). 
Many  of  these  U.S.  Industries  are  the 
same  as  one  or  more  SIC  industries, 
often  writh  different  size  standards.  If 
SBA  were  to  establish  size  standards  at 
only  the  5-digit  (i.e.,  NAICS  Industry) 
level,  many  size  standards  now  based 
on  SIC  codes  would  have  to  be  changed 
to  develop  a  common  size  standard  at 
the  NAICS  Industry  level.  This  would 
produce  undesirable  changes  to  the  size 
standards  of  too  many  industries,  and 
consequently,  alter  the  small  business 
status  of  many  businesses,  possibly 
causing  unnecessary  disruption  in 
business  activities  and  planning.  More 
significantly,  some  businesses  that  SBA 
believes  should  be  considered  small 
woidd  lose  their  small  business  status 
while  other  businesses  would  gain  small 
business  status  that  SBA  does  not 
consider  to  be  properly  defined  as  small 
business.  This  would  occui  since  the 
decision  on  the  NAICS  size  standard 
woiild  be  based  on  a  broader  definition 
of  an  industry  than  that  which  actually 
exists  in  the  United  States. 

In  establishing  size  standards  for 
NAICS  Industries,  SBA  proposes  to  use 


the  current  SIC-based  size  standards  and 
convert  them  to  NAICS  following 
certain  guidelines  described  below  in 
Table  HI.  In  doing  so,  SBA  will  retain, 
to  the  extent  practicable,  the  small 
business  status  of  firms  currently 
eligible  for  Federal  small  business 
programs.  For  many  SIC  industries, 
there  exists  a  corresponding  NAICS 
industry.  For  example,  SIC  8111,  Legal 
Services,  is  the  same  as  NAICS  54111, 
Offices  of  Lawyers.  In  this  case  and  in 
others  like  it,  SBA  proposes  that  the  size 
standard  for  the  NAICS  industry  shall 
be  the  same  as  it  is  for  the  SIC  industry 
($5  million  in  this  example). 

For  many  other  industries,  however, 
the  conversion  process  is  more  than  a 
simple  transference  of  code  nimibers 
from  one  system  to  another.  Many 
NAICS  industries  correspond  to  a 
combination  of  two  or  more  SIC 
industries.  A  single  NAICS  industry 
may  be  comprised  of  a  part  of  one  SIC 
industry,  parts  of  two  or  more  SIC 
industries,  two  or  more  entire  SIC 
industries,  or  one  or  more  entire  SIC 
industries  together  with  one  or  more 
parts  of  SIC  industries.  [E.g.,  NAICS 
334119,  Other  Computer  Peripheral 
Eq\iipment  Manufacturing,  is 
constructed  from  three  manufacturing 
SIC  industries  — all  of  SIC  3577, 
Computer  Peripheral  Equipment,  Not 
Elsewhere  Classified;  part  of  SIC  3578, 
Calculating  and  Accoimting  Machines 
(point  of  sale  terminals  and  fund 
transfer  devices);  and  part  of  SIC  3699, 
Electrical  Machinery,  Equipment  and 
Supplies,  NEC  [bar  code  scanners].) 
Similarly,  parts  of  a  single  SIC  industry 

Table  III 


can  now  be  found  in  more  than  one 
NAICS  industry.  [E.g..  parts  of  SIC  3652, 
Phonograph  Records  and  Prerecorded 
Audio  Tapes  and  Ehsks,  can  be  found  in 
NAICS  334612.  Prerecorded  Compact 
Disc  [Except  Software],  Tape  and 
Record  Reproducing,  and  in  NAICS 
51222,  Integrated  Record  Production/ 
Distribution.)  In  many  cases,  a  common 
size  standard  exists  for  the  SIC 
industries  comprising  the  new  NAICS 
Industry.  In  other  cases,  the  SIC 
industries  have  different  size  standards, 
and  SBA  must  decide  what  NAICS  size 
standard  is  the  most  appropriate  for  the 
NAICS  industry  to  minimize  the 
number  of  small  businesses  affected  by 
a  change  in  the  size  standard. 

To  ensure  that  NAICS  size  standards 
are  established  in  a  consistent  manner, 
SBA  proposes  a  methodology  to 
determine  an  appropriate  size  standard 
for  each  NAICS  industry.  This 
methodology  consists  of  guidelines 
discussed  in  Table  III  below.  The  table 
includes  examples  of  some  NAICS 
industries  with  proposed  size  standards 
to  illustrate  the  guidelines  that  SBA 
intends  to  follow.  Further  below  in  this 
proposed  rule  is  Table  IV,  a  complete 
table  that  shows  each  NAICS  industry 
with  the  SIC  industry  or  indnstries  that 
are  related  to  it.  Table  IV  provides  the 
existing  size  standard(s)  for  the 
associated  SIC  code(s)  and  the  proposed 
size  standard  for  each  NAICS  code,  as 
they  result  from  application  of  the 
guidelines  set  out  in  Table  UL 


If  the  NAICS  industry  is  composed  of: 


1.  One  SIC  industry  or  part  of  one  SIC  industry. 


The  proposed  size  standard  for  ttie  IMAtCS  industry  would  be: 


The  same  size  standard  as  for  the  SIC  industry  or  pari. 


e.g..  NAICS  331221,  NAICS  513111,  NAICS  513112,  NAICS  51312 


2.  More  than  one  SIC  industry;  parts  of  more  than  one  SIC  industry;  or 
one  or  more  SIC  industry  and  part(s)  of  one  or  more  SIC  industry. 

And 
they  all  have  the  same  size  standard. 


The  same  size  standard  as  for  those  SIC  industries  or  parts  of  SIC  in- 
dustries. 


e.g..  NAICS  315234,  NAICS  51333,  NAICS  561599 


3.  More  than  one  SIC  industry;  parts  of  more  than  one  SIC  industry;  or 
one  or  more  SIC  industry  and  part(s)  of  one  or  more  SIC  industry, 

And 
they  do  not  all  have  the  same  size  standard. 


The  same  size  standard  as  for  the  SIC  industry  or  SIC  industry  part(s) 
that  most  closely  matches  the  economic  activity  described  by  the 
NAICS  industry. 


eg..  NAICS  332999,  NAICS  334119,  NAICS  334612,  NAICS 44211,  NAICS  48721,  NAICS  48799.  NAICS  48831,  NAICS  53212,  NAICS  53222, 

NAICS  561621,  NAICS  71151,  NAICS  81222,  NAICS  81399 


4.  One  or  more  parts  of  an  SIC  industry  for  which  SBA  has  established 
specific  size  standards  (i.e.,  further  segmented). 


The  same  size  standard  as  for  that  specific  SIC  industry  part. 
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If  the  NAICS  industry  is  composed  of: 


The  proposed  size  standard  for  the  NAICS  industry  would  be: 


e.g..  NAICS  23499,  NAICS  441229,  NAICS  53119,  NAICS  54133,  NAICS  611512 


5.  One  or  more  SIC  industries  and/or  parts  of  SIC  industries  that  were 
categorized  broadly  under  the  SIC  system  as  Services,  Retail  Trade, 
Wholesale  Trade  or  Manufacturing,  but  are  now  categorized  dif- 
ferently under  NAICS. 


SBA  will  (a)  apply  a  size  standard  measure  (e.g.,  number  of  employ- 
ees, annual  receipts)  typical  of  the  NAICS  Sector;  and  (b)  apply  the 
corresponding  "anchor"  size  standard.  The  "anchor"  size  standards 
are  $5  million  for  Sendees  and  Retail  Trade,  500  employees  for 
Manufacturing  and  100  employees  for  Wholesale  Trade  (except  for 
Federal  procurement  programs,  wtiere  the  standard  is  500  employ- 
ees under  the  non-manufacturer  rule). 


e.g..  NAICS  311811,  NAICS  326212,  NAICS  334611,  NAICS  339116.  NAICS  42199,  NAICS  44131. 


The  above  guidelines,  based  on  SBA's 
analysis  of  NAICS,  produce  a  table  of 
small  business  size  standards  that 
accomplishes  SBA's  objectives.  There 
are  approximately  1,175  NAICS 
industiies,  and  small  business  size 
standards  for  virtually  all  economic 
activities  within  the  SIC  codes  will 
remain  the  same  in  NAICS.  Most  of  the 
proposed  small  business  size  standards 
result  from  applying  the  first  two 
guidelines.  SBA  will  consider 
modifying  the  guidelines,  if  public 
comments  demonstrate  persuasive 
reason  to  make  different  guidelines  or 
size  standards. 

The  discussion  above  explains  SBA's 
reasons  for  wanting  to  convert  its  size 
standards  to  NAICS  and  how  it  arrived 
at  the  proposed  size  standards.  To 
further  assist  in  this  change,  SBA 
requests  public  comments  on  its 
proposal,  especially  on  the  following 
issues: 

(1)  Is  FY  2001  an  appropriate  effective 
date? 

(2)  Are  the  guidelines  SBA  used  in 
proposing  the  new  size  standards 
appropriate? 

(3)  Will  there  be  a  significant  impact 
on  firms  in  an  industry  where  some 
firms  will  lose  size  eligibility,  or 
formerly  large  firms  will  now  become 
small? 

(4)  If  the  answer  to  (3)  is  yes,  how  can 
SBA  eliminate  or  minimize  that 
potential  impact? 

Possible  Effects  of  Oiange  From  SIC  to 
NAICS  Structure 

SBA  estimates,  based  on  data  from  the 
1992  Economic  Census  and  Federal 
Procurement  Data  Center  (FPDC),  that 
the  new  table  of  small  business  size 
standards  using  the  NAICS  structure 
will  cause  little  loss  of  small  business 
eligibility  to  firms  that  participate  or  are 
eligible  to  participate  in  Federal  small 


business  programs.  Small  business  size  . 
standards  have  their  greatest 
applicability  in  the  arena  of  Federal 
government  procurement  of  goods  and 
services.  Under  current  size  regulations 
on  procurements  reserved  for  small 
businesses  (13  CFR  121.402(b)),  a 
contracting  officer  must  assign  the  SIC 
code  that  best  describes  the  principal 
purpose  of  the  prociu^ment  and  provide 
the  small  business  size  standard.  The 
principle  behind  the  regulation  will  not 
change  because  of  the  new  NAICS-based 
table  of  the  small  business  size 
standards.  The  nature  of  the  product  or 
service  will  not  change,  only  its 
numerical  designation  and  category.  For 
most  procurements,  the  size  standard 
will  be  the  same  using  the  correct 
NAICS  code  as  if  an  SIC  code  had  been 
used. 

Another  important  application  of  size 
standards  involves  SBA's  loan  and 
financial  assistance  programs.  NAICS- 
based  size  standards  will  apply  to  these 
programs  in  the  same  way  as  SIC-based 
size  standards  do.  Title  13  CFR  ^ 
121.301(a)  will  still  state  that  the 
applicant  for  financial  assistance  must 
not  exceed  the  size  standard  for  the 
industry  in  which  the  applicant 
combined  with  its  affiliates  is  primarily 
engaged  and  the  applicant  alone  is 
primarily  engaged.  An  applicant 
company  that  must  be  small  imder  one 
or  more  SIC  industries  will  need  to  be 
small  imder  the  one  or  more  NAICS 
codes  that  describes  its  economic 
activity.  As  with  government 
procurement,  the  use  of  the  proposed 
NAICS  size  standards  should  residt  in 
very  few  firms  losing  small  business 
eligibility  for  SBA  financial  assistance. 

A  change  from  the  SIC  system  to 
NAICS  will  impact  the  collection  and 
analysis  of  program  and  industry  data. 
Because  the  SIC  system  at  its  lowest 
level  has  only  four  digits,  users  of  the 


new  NAICS  size  standards  will  have  to 
adapt  their  data  bases  to  accommodate 
the  6-digit  NAICS  coding  structiu-e. 
Such  modifications  and  other  changes 
associated  with  this  effort  will  entail 
costs  depending  on  the  type  of 
databases  used  to  collect  information. 
However,  costs  should  be  very  low  in 
most  cases  for  the  conversion  of 
information  and  data  files  using 
prepackaged  software  programs.  For 
custom  software  programs,  the  time  and 
expense  to  accomplish  this  transition 
will  vary  depending  on  the  nature  of  the 
programs,  and  could  be  considerable  in 
some  cases. 

Proposed  NAICS  Size  Standards 

Below  is  Table  IV  which  contains  the 
small  business  size  standards  that  SBA 
proposes  for  industries  imder  NAICS. 
Table  IV  shows  1997  NAICS  industry 
codes,  1997  NAICS  industry 
descriptions,  and  whether  the  NAICS 
indusby  is  new,  existing  or  revised.  It 
also  provides  SBA's  proposed  size 
standards  for  the  NAICS  industries,  and 
to  the  right  of  it  the  existing  size 
standard  for  the  similar  SIC  industries, 
followed  by  the  1987  SIC  code  and  1987 
SIC  industry  descriptions.  A  standard 
size  asterisk  before  an  SIC  code 
indicates  the  activity  is  a  part  of  that  SIC 
code.  Numerical  superscripts  refer  to 
Footnotes  to  Table  IV.  Existing  and 
proposed  size  standards  are  expressed 
generally  in  millions  of  dollars 
($  millions)  or  number  of  employees 
(emp  #). 

Note:  The  numerical  superscripts  in  the 
column  of  proposed  size  standards  refsr  to 
footnotes  in  the  proposed  table  of  small 
business  size  standards  included  in  the 
proposed  rule.  The  numerical  superscripts 
in  the  column  of  existing  size  standards  refer 
to  the  footnotes  that  immediately  follow  this 
table,  which  are  provided  as  part  of  the 
Supplemental  Information. 
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Table  IV 


1997 

NAICS 

code 


1997  NAICS 
industry  description 


New. 

Existing  or 
Revised 
industry 


Proposed 

size 
standard 

($  million  or 

emp  #)  for 

NAICS 

industry 


Existing  size 
standard 

($  million  or 
emp  #)  for 

SIC  activity 


1987  SIC 

code 
(*  =  pan  of 
SIC  code) 


1987  SIC 
industry  description 


Sector  11  —Agriculture,  Forestry,  Hshing  and  Hunting 


Subsector  111  —Crop  Production 


11111  . 

11112  . 

11113. 

11114. 
11115. 

1111^. 
111191 

111199 

111211 
111219 

11131  . 

11132  . 

111331 

111332 
111333 
111334 

111335 
111336 

111339 

111411 
111419 
111421 

111422 

11191  .. 

11192  .. 
11193.. 

11194  .. 

111991 

111992 

111998 


Soybean  Farming  

Oilseed  (except  Soyt)ean)  Fanning 

Dry  Pea  and  Bean  Farming  

Wheat  Fanning 

Com  Farming 

Rice  Farming  

Oilseed   and    Grain    Combination 

Farming. 
All  Other  Grain  Fanning  

Potato  Farming  

Other  Vegetable  (except  Potato) 
and  Melon  Farming. 

Orange  Groves 

Citrus  (except  Orange)  Groves  

Apple  Orchards 

Grape  Vineyards 

Strawberry  Farming 

Berry  (except  Strawberry)  Farming 

Tree  Nut  Farming  

Fruit  and  Tree  Nut  Combination 

Fanning. 
Other  Nondtrus  Fruit  Farming 

Mushroom  Production  

Other  Food  Crops  Grown  Under 

Cover. 
Nursery  and  Tree  Production  

Roriculture  Production 

Tobacco  Farming „... i......... 

Cotton  Farming ....„ 

Sugarcane  Farming 

Hay  Fanning 

Sugar  Beet  Fanning 

Peanut  Farming 

All    Other    Miscellaneous    Crop 
Farming. 


E 
N 

N 

E 
R 


E 
N 


E 
R 


N 

R 

N 

E 
N 
R 

E 
N 


N 
R 
N 


E 
E 
N 

N 

N 

N 

R 


$0.5 
$0.5 

$0.5 

S0.5 
$0.5 


$0.5 
$0:5 

$0.5 


$0.5 
$0.5 


$0.5 

$0.5 

$0.5 

$0.5 
$0.5 
$0.5 

$0.5 
$0.5 

$0.5 


$0.5 
$0.5 
$0.5 

$0.5 

$0.5 
$0.5 
$0.5 

$0.5 

$0.5 

$0.5 

$0.5 


$0.5 
$0.5 

$0.5 

$0.5 
$0.5 
$0.5 

$0.5 
$0.5 

$0.5 


$0.5 
$0.5 

$0.5 

$0.5 

$0.5 

$0.5 

$0.5 
$0.5 
$0.5 

$0.5 
$0.5 

$0.5 

$0.5 

$0.5 

$0.5 
$0.5 
$5.0 
$0.5 

$0.5 
$0.5 
$0.5 

$0.5 

$0.5 

$0.5 

$0.5 


0116 
•0119 

•0119 

0111 

0115 

•0119 

0112 
•0119 

•0119 


0134 
0161 

•0139 

•0174 

•0174 

•0175 

0172 
•Of71 
•0171 

0173 
•0179 

•0175 

•0179 

•0182 

•0182 

•0181 

•0811 

•0181 

0132 

0131 

•0133 

•0139 

•0133 

•0139 

•0139 


Soybeans 

Cash  Grains,  NEC  (oilseed,  ex- 
cept soybean  fanning) 

Cash  Grains,  NEC  (dry  pea  and 
bean  farms) 

Wheat 

Com 

Cash  Grains,  NEC  (popcorn  fann- 
ing) 

Rice 

Cash  Grains,  NEC  (oilseed  and 
grain  combination  fanns) 

Cash  Grains,  NEC  (except  pop- 
com,  soybean,  and  dry  pea  and 
tiean,  and  oilseed  and  grain 
combination  farms) 

Irish  Potatoes 

Vegetables  and  Melons 

Field  Crops  Except  Cash  Grains 
(sweet  potatoes  and  yams) 

Citms  Fnjits  (orange  groves  and 
farms) 

Citrus  Fruits  (except,  orange 
groves  and  farms) 

Deciduous  Tree  Fruits  (apple  or- 
cfiards  and  fanns) 

Grapes 

Berry  Crops  (strawberry  fanns) 

Berry  Crops  (  except  strawtjerry 
farms) 

Tree  Nuts 

Fmits  and  Tree  Nuts,  NEC  (com- 
bination fanns) 

Deciduous  Tree  Fruits  (except 
apple  orchards  and  farms) 

Fmit  and  Tree  Nuts,  NEC  (except 
combination  farms) 

Food  Crops  Grown  Under  Cover 
(mushrooms,  growing  of) 

Food  Crops  Grown  Under  Cover 
(except  mushroom,  growing  of) 

Ornamental  Floriculture  and  Nurs- 
ery Products  (nursery  farming) 

Timber  Tracts  (short  rotation 
woody  crops) 

Ornamental  Floriculture  and  Nurs- 
ery Products  (floriculture  farm- 
ing) 

Tobacco 

Cotton 

Sugarcane  and  Sugar  Beets  (sug- 
arcane farms) 

Field  Crops,  Except  Cash  Grains, 
NEC  (hay  farnis) 

Sugarcane  and  Sugar  Beets 
(sugar  beet  farms) 

Field  Crops,  Except  Cash  Grains, 
NEC  (peanut  fanns) 

Field  Crops,  Except  Cash  Grains, 
NEC  (except  peanut,  sweet  po- 
tato, yam  and  hay  fanns) 
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Table  IV— Continued 

1997 

NAICS 

code 

1997  NAICS 
industry  description 

New. 

Existing  or 
Revised 
industry 

Proposed 

size 
standard 

($  million  or 

emp  #)  for 

NAICS 

industry 

Existing  size 
standard 

($  million  or 
emp  #)  for 
SIC  activity 

1987  SIC 

code 
(•  =  part  of 
SIC  code) 

1987  SIC 
industry  description 

$0.5 
$5.0 

$3.0 

500 

0191 
•0831 

•0919 

•2099 

General  Farms,  Primarily  Crop 

Forest  Products  (maple  sap,  gath- 
ering of) 

Miscellaneous  Marine  Products 
(plant  aquacutture) 

Food  Preparations,  NEC  (reducing 
maple  sap  to  maple  syrup) 

Subsactor  112— Animal  Production 

, 

112111  

112112 

Beef  Cattle  Ranctiing  and  Farming 
Cattle  Feedlots  

R 

E 
R 

E 
E 
E 

E 
E 
E 
N 
N 
N 

N 

R 

N 

E 
E 
R 

$0.5 

$1.5 
$0.5 
$0.5 
$9.0 
$0.5 

$0.5 
$0.5 
$0.5 
$0.5 
$0.5 
$0.5 

$0.5 

$0.5 
$0.5 
$0.5 
$0.5 
$0.5 

$0.5 

$0.5 

$1.5 
$0.5 
$0.5 
$9.0 
$0.5 

$0.5 
$0.5 
$0.5 
$0.5 
$0.5 
$0.5 

$3.0 

$0.5 

$3.0 

$0.5 

$0.5 

$0.5 

$0.5 

$0.5 

$0.5 

$0.5 

0212 

•0241 

0211 
•0241 
0213 
0252 
0251 

0253 

0254 

0259 

•0214 

•0214 

•0273 

•0921 

•0273 

•0921 

•0273 

•0279 

0272 

0271 

0219 

•0279 

0291 

Beef  Cattle,  Except  Feedlots  (cat- 
tle farms) 

Dairy  Farms  (dairy  heifer  reolace- 
ment  farms) 

Beef  Cattle  Feedlots  (cattle  farms) 

11212  

11221 

Dairy  Cattle  and  Milk  Production  ... 
Hoa  and  Pia  Farmino    

Dairy  Farms 
Hogs 

11231  

11232  

11233 

11234 

Chicken  Egg  Production 

Broilers    and    Other    Meat    Type 
Chicken  Production. 

Turkey  Production  

Poultry  Hatcheries  

Chicken  Eggs 

Broiler,  Fryers,  and  Roaster  Chick- 
ens 
Turkey  and  Turi^ey  Eggs 
Poultry  Hatcheries 

11239 

Other  Poultrv  Production 

Poultry  and  Eggs,  NEC 

11241 

Sheeo  Fanmina 

Sheep  and  Goats  (sheep  farms) 

11242 

Goat  Farmino  

Sheep  and  Goats  (goat  famis) 

112511  

112512 

Finfish  Farming  and  Fish  Hatch- 
eries. 

SheHfish  Farmina 

Animal  Aquacutture  (finfish  farms) 

Fish    Hatcheries   and    Preserves 

(finfish  hatcheries) 
Animal      Aquacutture      (shellfish 

112519 

11291  

11292  

11293 

11299 

• 
Other  Animal  Aquacutture  

Apiculture 

Horse  and  Other  Equine  Produc- 

tton. 
Fur-Bearing    Animal    and    Rabbit 

Pnxluctkjn. 
All  Other  Animal  Production 

farms) 
Fish    Hatcheries    and    Presen/es 

(shellfish  hatcheries) 
Animal  Aquacutture  (except  finfish 

and  shellfish) 
Animal         Specialties,         NEC 

(apiculture) 
Horse  and  Other  Equine 

Fur-Bearing  Animals  and  Rabbits  . 

General  Livestock,  Except  Dairy 
and  Poultry 

Animal  Specialties,  NEC  (except 
apiculture) 

General  Fanns,  Primarily  Live- 
stock and  Animal  Specialties 

SubMctor  113— Forestry  and  l.ogging 


11311  .. 
11321  . 

11331  . 

114111 
114112 
114119 

11421  . 


Timber  Tract  Operations 


Forest  Nurseries  and  Gathering  of 
Forest  Products. 


Logging 


R 

E 


$5.0 
$5.0 

500 


$5.0 
$5.0 

500 


•0811 
•0831 

2411 


Timber  Tracts  (tong  term  timber 
fanns) 

Forest  Nurseries  and  Gathering  of 
Forest  Products  (forest  prod- 
ucts, except  gathering  of  maple 
sap) 

Logging 


Subsector  114— Fishing,  Hunting  and  Trapping 


Finfish  Fishirig  

Shellfish  Fishing  

Other  Marine  Fishing  . 

Hunting  and  Trapping 


E 
E 
R 


$3.0 
$3.0 
$3.0 

$3.0 


$3.0 
$3.0 
$3.0 

$3.0 


0912 

0913 

•0919 

0971 


Finfish 

Shellfish 

Miscellaneous    Marine    Products 

(except  plant  aquaculture) 
Hunting  and  Trapping,  and  Game 

Propagation 
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1997 

NAICS 

code 


211111 
211112 

212111 

212112 

212113 
21221  .. 
212221 
212222 
212231  , 
212234  , 

212291  . 
212299  . 

212311  . 

212312  . 

212313  . 
212319  . 

212321  . 

212322  . 
212324  . 


Table  IV— Continued 


1997  NAICS 
industry  description 


New, 

Existing  or 
Revised 
Industry 


Proposed 

size 

standard 

($  million  or 

emp  #)  for 

NAICS 

Industry 


Existing  size 
standard 

(S  million  or 
emp  #)  for 

SIC  activity 


1987  SIC 

code 
(*  =  pan  of 
SIC  code) 


1987  SIC 
industry  description 


Subsector  115— Support  Activities  for  Agriculture  and  Forestry 


115111  

Cotton  Ginning 

E 

S50 

$5.0 
$5.0 

0724 
0711 

Cotton  Ginning 

Soil  Preparation  Services 

115112  

Soil    Preparation,    Planting,    and 

R 

$5.0 

Cultivating. 

$5.0 

•0721 

Crop    Planting,    Cultivating,    and 
Protecting  (ottier) 

115113  

Crop  Harvesting,  Primarily  by  Ma- 
chine. 

E 

$5.0 

$5.0 

0722 

Crop  Harvesting,  Primarily  by  Ma- 
chine 

115114  

Postharvest  Crop  Activities  (except 
Cotton  Ginning). 

E 

$5.0 

$5.0 

0723 

Crop    Preparation    Services    For 
Martlet,  Except  Cotton  Ginning 

115115  

Farm  Labor  Contractors  and  Crew 
Leaders. 

E 

$5.0 

$5.0 

0761 

Farm  Labor  Contractors  and  Crew 
Leaders 

115116  

Farm  Management  Services  

E 

$5.0 

$5.0 

0762 

Farm  Management  Services 

11521  

Support  Activities  for  Animal  Pro- 
duction. 

N 

$5.0 

$5.0 
$5.0 

9  $5.0 

•0751 
•0752 

•7699 

Livestock  Services,  Except  Veteri- 
nary (except  custom  slaugh- 
tering) 

Animal  Specialty  Services.  Except 
Veterinary  (horses  and  equines 
services  and  animal  production 
breeding) 

Repair  Services,  NEC  (farriers) 

11531  

Support  Activities  for  Forestry 

R 

$5.0 

$5.0 

0851 

Forestry  Services 

Sector  21— Mining 


Subsector  211  —Oil  and  Gas  Extraction 


Crude  Petroleum  and  Natural  Gas 

Extraction. 
Natural  Gas  Liquid  Extraction  


E 
E 


500 
500 


500 
500 


1311 
1321 


Crude  Petroleum  and  Natural  Gas 
Natural  Gas  Liquids 


Subsector  212— IMining  (except  Oil  and  Gas) 


Bituminous  Coal  and  Lignite  Sur- 
face Mining. 

Bituminous  Coal  Underground 
Mining. 

Anthracite  Mining 

Iron  Ore  Mining 

Gold  Ore  Mining  

Silver  Ore.MinIng 

Lead  Ore  and  Zinc  Ore  Mining  

Copper  Ore  and  Nickel  Ore  Mining 


Uranium-Radium-Vanadium 

Mining. 
All  Other  Metal  Ore  Mining  .. 


Ore 


Dimension  Stone  Mining  and 
Quarrying. 

Crushed  and  Broken  Limestone 
Mining  and  Quarrying. 

Crushed  and  Broken  Granite  Min- 
ing and  Quarrying. 

Other  Crushed  and  Broken  Stone 
Mining  and  Quanying. 


Construction    Sand    and    Gravel 
Mining. 

Industrial  Sand  Mining 

Kaolin  and  Ball  Clay  Mining  


E 

E 

E 
E 
E 
E 
E 
R 

E 
R 

E 
E 
E 
R 


E 
E 


500 

500 

500 
500 
500 
500 
500 
500 
500 

500 

500 

500 
500 

500 

500 

500 

500 


500 

500 
500 


500 

500 

500 
500 
500 
500 
500 
500 
500 

500 

500 

500 
500 

500 

500 

500 

500 


500 

500 
500 


1221 

1222 

1231 
1011 
1041 
1044 
1031 
1021 
•1061 

1094 

♦1061 

1099 
1411 

1422 

1423 

1429 

•1499 


1442 

1446 
1455 


Bituminous  Coal  and  Lignite  Sur- 
face Mining 

Bituminous  Coal  Underground 
Mining 

Anthracite  Mining 

Iron  Ores 

Gold  Ores 

Silver  Ores 

Lead  and  Zinc  Ores 

Copper  Ores 

Ferroalloy  Ores,  Except  Vanadium 
(nickel) 

Uranium-Radium-Vanadium  Ores 

Ferroalloy  Ores.  Except  Vanadium 

(other  ferroalkiys  except  nickel) 
Miscellaneous  Metal  Ores,  NEC 
Dimension  Stone 

Crushed  and  Broken  Limestone 

Crushed  and  Broken  Granite 

Crushed  and  Broken  Stone,  NEC 

Miscellaneous  Nonmetalllc  Min- 
erals, Except  Fuels  (bituminous 
limestone  and  brtuminous  sand- 
stone) 

Construction  Sand  and  Gravel 

Industrial  Sand 
Kaolin  and  Ball  Clay 


57196 


221111 


221112 


221113 


221119 


221121 
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Table  IV— Continued 

1997 

NAICS 

code 

1997  NAICS 
industry  description 

New, 

Existing  or 
Revised 
Industry 

Proposed 

size 

standard 

($  million  or 

emp  #)  for 

NAICS 

industry 

Existing  size 
standard 

($  million  or 
emp  #)  for 
SIC  activity 

1987  SIC 

code 
(•  =  part  of 
SIC  code) 

1987  SIC 
IrKlustry  description 

212325  

212391  

212392 

Clay  and  Ceramic  and  Refractory 

Minerals  Mining. 
Potash.  Soda,  and  Borate  Mineral 

Mining. 
Phosohate  Rock  Minina  

E 

E 

E 
E 

R 

500 

500 

500 

500 

500 

500 

500 

500 
500 

500 

■ 

1459 

1474 

1475 
1479 

•1499 

Clay,  Ceramic,  and  Refractory 
Minerals,  NEC 

Potash,  Soda,  and  Borate  Min- 
erals 

Phosphate  Rock 

212393  

212399  

Otfier  Chemical  and  Fertilizer  Min- 
eral Mining. 

All  Other  Nonmetallic  Mineral  Min- 
ing. 

Chemical  and  Fertilizer  Mineral 
Mining,  NEC 

Miscellaneous  Nonmetallic  Min- 
erals, Except  Fuels  (except  bitu- 
minous limestone  and  bitu- 
minous sandstone) 

Subsactor  213- 

-Support  ActivitiM  for  Mining 

213111  

Drilling  Oil  and  Gas  Wells 

E 

500 

500 

1381 

Drilling  Oil  and  Gas  Wells 

213112  

Support  Activities  for  Oil  and  Gas 
Operations. 

R 

$5.0 

$5.0 
$5.0 

•1382 
1389 

Oil  and  Gas  Field  Exploration 
Services  (except  geophysical 
mapping  and  sun/eying  and  aer- 
ial geophysical  exploration) 

Oil  and  Gas  Field  Sewices,  NEC 

213113 

Support  Activities  for  Coal  Mining 

E 

$5.0 

$5.0 

1241 

Coal  Mining  Services 

213114  

Support  Activities  for  Metal  Mining 

R 

$5.0 

$5.0 

*1081 

Metal  Mining  Services  (except 
geophysical  surveying) 

213115  

Support  Activities  for  Nonmetallic 
Minerals  (except  Fuels). 

E 

$5.0 

$5.0 

•1481 

Nonmetallic  Minerals  Services,  Ex- 
cept Fuels  (except  geophysical 
surveying) 

Sector  22— imiitlee 


Subsector  221 — Utilities 


Hydroelectric  Power  Generation 


Fossil  Fuel  Electric  Power  Genera- 
tion. 


Nuclear  Electric  Power  Generation 


Other  Electric  Power  Generation  .. 


Electric  Bulk  Power  Transmission 
an6  Control. 


N 


N 


N 


N 


4  mil 

megawatt 

hours  ^ 


4  mil 

megawatt 

hours  ^ 


4  mil 

megawatt 

hours  ^ 


4  mil 

megawatt 

hours  1 


4  mil 

megawatt 

hours  ^ 


4  mil 

•4911 

Electric     Services     (hydroelectric 

megawatt 

power  generation) 

hours 

$5.0 

*4931 

Electric  and  Other  Sen/ices  Com- 
bined (hydroelectric  power  gen- 
eration) 

$5.0 

•4939 

Combination  Utilities,  NEC  (hydro- 
electric power  generation) 

4  mil 

•4911 

Electric  Services  (fossil  fuel  power 

megawatt 

generation) 

hours 

$5.0 

*4931 

Electric  and  Other  Services  Com- 
bined (fossil  fuel  power  genera- 
tion) 

$5.0 

•4939 

Combination  Utilities,  NEC  (fossil 
fuel  power  generation) 

4  mil 

•4911 

Electric  Services  (nuclear  electric 

megawatt 

power  generation) 

hours 

$5.0 

•4931 

Electric  and  Other  Sennces  Com- 
bined (nuclear  power  genera- 
tion) 

$5.0 

•4939 

Combination  Utilities,  NEC  (nu- 
clear power  generation) 

4  mil 

•4911 

Electric    Services    (other   electric 

megawatt 

power  generation) 

hours 

$5.0 

•4931 

Electric  and  Other  Services  Com- 
bined (other  electric  power  gen- 
eration) 

$5.0 

•4939 

Combination  Utilities,  NEC  (other 
electric  power  generation) 

4  mil 

•4911 

Electric  Services   (electric  power 

megawatt 

transmission  and  control) 

hours 
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Table  IV— Continued 


1997 

NAICS 

code 


22i122 


1997  NAICS 
industry  description 


Electric  Power  Distribution 


New, 

Existing  or 
Revised 
irxlustry 


N 


22121 


22131 

22132 
22133 


Natural  Gas  Distribution 


Water  Supply  and  Irrigation  Sys- 
tems. 

Sewage  Treatment  Facilities 

Steam  and  Air-Conditioning  Sup- 
ply. 


Proposed 

size 

standard 

($  million  or 

emp  #)  for 

NAICS 

industry 


4  mil 

megawatt 

hours  ^ 


E 

E 


Existing  size 
standard 

($  million  or 
emp  #)  for 

SIC  activity 


500 


$5.0 


$5.0 
$9.0 


$50 


$5.0 


4  mil 

megawatt 

hours 

$5.0 


$5.0 

$5.0 

500 
$5.0 

$5.0 

$5.0 

$5.0 

$5.0 

$5.0 
$5.0 
$9.0 


1987  SIC 

code 
(*  =  part  of 
SIC  code) 


•4931 

•4939 

•4911 

•4931 

•4939 

•4923 

4924 
4925 

•4931 

4932 

•4939 

4941 

4971 
4952 
4961 


1987  SIC 
industry  description 


Electric  and  Other  Services  Com- 
bined (electric  power  trans- 
mission and  control) 

Combination  Utilities,  NEC  (elec- 
tric power  transmission  and  con- 
trol) 

Electric  Sen/ices  (electric  power 
distribution) 

Electric  and  Other  Services  Com- 
bined (electric  power  distribu- 
tion) 

Combination  Utilities.  NEC  (elec- 
tric power  distriljution) 

Natural  Gas  Transmission  and 
Distribution  (distribution) 

Natural  Gas  Distribution 

Mixed,  Manufactured,  or  Liquefied 
Petroleum  Gas  Production  and/ 
or  Distribution  (natural  gas  dis- 
tribution) 

Electronic  and  Other  Services 
Combined  (natural  gas  distribu- 
tion) 

Gas  and  Other  Sennces  Com- 
bined (natural  gas  distribution) 

Combination  Utilities,  NEC  (natural 
gas  distribution) 

Water  Supply 

Iririgation  Systems 
Sewerage  Systems 
Steam  and  Air-ConditJoning  Sup- 
ply 


Sector  23— Construction 


SubMCtor  233— Building,  Developing  and  General  Contracting 

23311  

Land  Subdivision  and  Land  Devel- 
opment. 

E 

$5.0 

$5.0 

6552 

Land  Subdividers  and  Developers, 
Except  Cemeteries 

23321  

Single  Family  Housing  Construc- 
lioii. 

R 

$17.0 

$17.0 
$17.0 

1521 
•1531 

General  contractors-Single-Family 

Houses 
Operative    Builders    (single-family 

housing  constaiction) 

23322  

Multifamily  Housing  Construction  .. 

R 

$17.0 

$17.0 
$17.0 

•1522 
•1531 

General  Contractors-Residential 
Building,  Other  Than  Single- 
Family  (except  hotel  and  motel 
construction) 

Operative  Builders  (multi-family 
housing  constaiction) 

23331  

Manufacturing  and  Industrial  Build- 
ing Constaiction. 

R 

$17.0 

$17.0 
$17.0 

•1531 
•1541 

Operative  Builders  (manufacturing 
and  light  industrial  building  con- 
struction) 

General  Contractors- Industrial 
Buildings  and  Warehouses  (ex- 
cept warehouse  constaiction) 

23332  

Commercial  and  Institutional  Build- 
ing Construction. 

R 

$17.0 

$17.0 

•1522 

General  Contractors-Residential 
Building  Other  than  Single-Fam- 
ily (hotel  and  motel  constaiction) 

$17.0 
$17.0 

•1531 
•1541 

Operative  Builders  (commercial 
and  institutional  building  con- 
staiction) 

General  Contractors- industrial 
Buildings  and  Warehouses 
(warehouse  construction) 
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NAICS 

code 


Table  IV— Continued 


1997  NAICS 
industry  description 


New, 

Existing  or 
Revised 
industry 


Proposed 

size 

standard 

($  million  or 

emp  #)  for 

NAICS 

industry 


Existing  size 

standard 
($  million  or 
emp  #)  for 
SIC  activity 


$17.0 


1987  SIC 

code 
(*  =  part  of 
SIC  code) 


Subsector  234— H«avy  Construction 


^^H 

■    23411  

^1 

H    23412  

sH 

1    23491  

H 

1    23492  

2H 

1       ' 

O^M 

H    23493  

4H 

H    23499  

Highway  and  Street  Construction  .. 

Bridge  and  Tunnel  Construction  .... 

Water.  Sewer,  and  Pipeline  Con- 
struction. 


Power  and  Communication  Trans- 
mission Line  Constmction. 


Industrial    Nonbuilding    Structure 
Constmction. 

All  Other  Heavy  Construction 


E 
E 
N 

N 

N 


Except    dredging    and    Surface 
Cleanup  Activities. 


$17.0 
$17.0 
$17.0 

$17.0 

$17.0 
$17.0 

2  $13.5 


$17.0 
$17.0 
$17.0 

$17.0 

$17.0 

$17.0 

$5.0 
1  $13.5 


Subsector  235— Special  Trade  Contractors^' 


23511 
23521 

23531 
23541 
23542 

23543 

2355  . 
23551 
23552 

23561 

23571 

23581 
23591 

23592 


Plumbing,  Heating  and  Air-Condi- 
tioning  Contractors. 

Painting  and  Wall  Covering  Con- 
tractors. 


Electrical  Contractors  

Masonry  and  Stone  Contractors  ... 

Orywall,  Plastering.  Acoustical  and 
Insulation  Contractors. 


Tile.  Marble,  Terrazzo  and  Mosaic 
Contractors. 

Carpentry  and  Floor  Contractors 

Carpentry  Contractors  

Floor  Laying  and  Other  Floor  Con- 
tractors. 

Roofing.  Siding  and  Sheet  Metal 
Contractors. 

Concrete  Contractors  

Water  Well  Drilling  Contractors 

Structural  Steel  Erection  Contrac- 
tors. 
Glass  and  Glazing  Contractors 


E 
R 


R 

E 
R 


$7.0 
$7.0 


$7.0 
$7.0 
$7.0 


E 

E 

E 

R 

E 
E 


$7.0 

$7.0 
$7.0 

$7.0 

$7.0 

$7.0 
$7.0 

$7.0 


$7.0 
$7.0 
$7.0 

$7.0 
$7.0 
$7.0 
$7.0 
$7.0 
$7.0 

$7.0 
$7.0 

$7.0 

$7.0 

$7.0 
$7.0 

$7.0 


1542 


1987  SIC 
industry  description 


General  Contractor-Nonresidential 
Buildings,  Other  than  Industrial 
Buildings  and  Warehouses 


1611 

1622 

•1623 

•1623 

•1629 
•1629 
•7353 


Highway  and  Street  Construction, 
Except  Elevated  Highways 

Bridge,  Tunnel,  and  Elevated 
Highway  Construction 

Water,  Sewer,  Pipeline,  and  Com- 
munications and  Power  Line 
Constmction  (water  and  sewer 
mains  and  pipelines  constmc- 
tion) 

Water,  Sewer,  Pipelines,  and 
Communications  and  Power 
Line  Constmction  (communica- 
tions and  power  line  constmc- 
tion) 

Heavy  Constmction,  NEC  (indus- 
trial nonbuilding  stmctures  con- 
stmction) 

Heavy  Constmction,  NEC  (except 
industrial  nonbuilding  stmctures 
constmction) 

Constmction  Equipment  Rental 
and  Leasing  (with  operator) 

Except  dredging  and  Surface 
Cleanup  Activities 


1711 

1721 

•1799 

•1731 
1741 
1742 
•1743 
•1771 
•1743 

1751 
1752 

1761 

•1771 

1781 
1791 

1793 


Plumbing,  Heating  and  Air-Condi- 

tioning 
Painting  and  Paper  Hanging 

Special  Trade  Contractors,  NEC 
(paint  and  wallpaper,  stripping 
and  wallpaper  removal  contrac- 
tors) 

Electrical  Wortt  (except  burglar 
and  fire  alarm  installation) 

Masonry,  Stone  Setting  and  Other 
Stone  Wori< 

Plastering,  Drywall,  Acoustical, 
and  Insulation  Wori< 

Terrazzo,  Tile,  Martle  and  Mosaic 
wort(  (fresco  worit) 

Concrete  Wori<  (stucco  constmc- 
tion) 

Terrazzo,  Tile,  Marble,  and  Mosaic 
Wori<  (except  fresco  wortc) 

Carpentry  Work 

Floor    Laying    and    Other    Floor 

Wortt,  NEC 
Roofing,  Siding,  and  Sheet  Metal 

Wori< 
Concrete    Wori<    (except    stucco 

constmction) 
Water  Well  Drilling 
Stmctural  Steel  Erection 

Glass  and  Glazing  Wortc 
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1997 

NAICS 

code 

1997  NAICS 
industry  description 

Existing  or 
Revised 
industry 

Proposed 

size 

standard 

($  million  or 

emp  #)  for 

NAICS 

industry 

Existing  size 
standard 

($  million  or 
emp  #)  for 

SIC  activity 

1987  SIC 

code 
{*  =  part  of 
SIC  code) 

1987  SIC 
industry  description 

23593  

Excavation  Contractors  

E 
.  E' 

E 

R 

$7.0 
$7.0 

$7.0 

$7.0 

13  $7.0 

$7.0 

$7.0 
$7.0 

$7.0 

$7.0 

12  $7.0 

•1799 

1794 
1795 

1796 

*1799 

Specialty  Trade  Contractors,  NEC 

(tinting  glass  work) 
Excavation  Work 
Wrecking  and  Demolition" Work 

Installation  of  Erection  of  Buikjing 
Equipment,  NEC 

Special  Trade  Contractors,  NEC 
(except  paint  and  wallpaper 
stripping,  wall  paper  removal 
contractors,  and  tinting  glass 
work) 

Except  Base  Housing  Mainte- 
nance 

23594  

23595  

23599  

Wrecking  and  Demolition  Contrac- 
tors. 

Building  Equipment  and  Other  Ma- 
chinery Installation  Contractors. 

All  Other  Special  Trade  Contrac- 
tors.   " 

Except    Base    Housing    Mainte- 
nance. 

Sectors  31-33— Manufacturing 


Subsector  311  —Food  Manufacturing 


311111 
311119 


311211 

311212 
311213 
311221 
311222 


311223 


311225 


31123 


Dog  and  Cat  Food  Manufacturing 
Other  Animal  Food  Manufacturing 


Rour  Milling  

Rice  Milling  

Malt  Manufacturing  . 

Wet  Com  Milling 

Soyt}ean  Processing 


E 
R 


Other  Oilseed  Processing 


Fats  and  Oils  Refining  and  Blend- 
ing. 


Breakfast  Cereal  Manufacturing 


E 
E 
E 
R 


500 
500 


500 


500 
500 
750 
500 


1.000 


1.000 


500 
500 


500 

500 

500 
500 
750 
500 

750 


500 
750 


1.000 


1.000 


750 


1,000 


2047 
•2048 


•2034 

2041 

2044 

2083 

2046 

•2075 

•2079 


•2074 
•2079 


•2076 


500 

•2077 

500 

•2074 

500 

•2075 

1.000 

•2076 

•2079 


♦2043 


Dog  and  Cat  Food 

Prepared  Feeds  and  Feed  Ingredi- 
ents for  Animals  and  Fowls,  Ex- 
cept Dogs  and  Cats  (except 
slaughtering  animals  for  pet 
food) 

Dehydrated  Fruits,  Vegetables  and 
Soup  Mixes  (vegetable  flour) 

Flour  and  Other  Grain  Mill  Prod- 
ucts 

Rice  Milling 

Malt 

Wet  Com  Milling 

Soyt>ean  Oil  Mills  (soybean  proc- 
essing) 

Shortening,  Table  Oils,  Margarine, 
and  Other  Edible  Fats  and  Oils, 
NEC  (processing  soybean  oil 
from  soybeans  crushed  in  the 
same  establishment) 

Cottonseed  Oil  Mills  (cottonseed 
processing) 

Shortening,  Table  OHs,  Margarine 
and  Other  Edible  Fats  and  Oils, 
NEC  (processing  vegetable  oils, 
except  soybeans,  from  oilseeds 
cnjshed  in  the  same  establish- 
ment) 

Vegetable  Oil  Mills,  Except  Com, 
Cottonseed,  and  Soyt)ean  (oil- 
seed processing) 

Animal  and  Marine  Fats  and  Oil, 
NEC  (vegetable  oil  foods) 

Cottonseed  Oil  Mills  (processing 
purchased  cottonseed  oil) 

Soyttean  Oil  Mills  (processing  pur- 
chased soybean  oil) 

Vegetable  Oil  Mills,  Except  Com. 
Cottonseed,  and  Soytiean  (proc- 
essing purchased  vegetable 
oils) 

Shortening,  Table  Oils,  Margarine, 
and  Other  Edible  Fats  and  Oils, 
NEC  (processing  fats  and  oils 
from  purchased  fats  and  oils) 

Cereal  Breakfast  Foods  (breakfast 
cereal) 
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1997 

NAICS 

code 


Table  IV— Continued 


311311 
311312 
311313 

31132  .. 

31133  .. 

31134  .. 

311411 
311412 
311421 

311422 
311423 

311511 
311512 
311513 

311514 

31152  .. 

311611 

311612 

311613 
311615 
311711 

311712 
311811 


1997  NAICS 
industry  description 


Sugarcane  Mills 

Cane  Sugar  Refining 

Beet  Sugar  Manufacturing 

Chocolate  and  Confectionery  Man- 
ufacturing from  Cacao  Beans. 

Confectionery  Manufacturing  from 
Purchased  Chocolate. 


Non-Chocolate 
Manufacturing. 


Confectionery 


Frozen  Fmit,  Juice  and  Vegetable 
Manufacturing. 

Frozen  Specialty  Food  Manufac- 
turing. 

Fmit  and  Vegetable  Canning  

Specialty  Canning 

Dried  and  Dehydrated  Food  Manu- 
facturing. 

Ruid  Milk  Manufacturing  

Creamery  Butter  Manufacturing  .... 
Cheese  Manufacturing  

Dry,  Condensed,  and  Evaporated 
Dairy  Product  Manufacturing. 

Ice  Cream  and  Frozen  Dessert 
Manufacturing. 

Animal  (except  Poultry)  Slaugh- 
tering. 


New, 

Existing  or 
Revised 
industry 


Meat  Processed  from  Carcasses  .. 


Rendering   and   Meat   By-product 

Processing. 
Poultry  Processing 


Seafood  Canning 


Fresh  and  Frozen  Seafood  Proc- 
essing. 


Retail  Bakeries 


E 
E 
E 
E 

N 


E 
E 
R 


R 
R 

E 
E 

E 

E 
E 
R 


N 
R 
R 


Proposed 

size 

standard 

($  million  or 

emp  #}  for 

NAICS 

industry 


N 


500 
750 
750 
500 

500 


500 


500 
500 
3500 


Existing  size 
standard 

($  million  or 
emp  #)  for 

SIC  activity 


500 
750 
750 
500 

500 


500 

500 
500 

500 

500 

3500 

500 


1,000 

1.000 

500 

500 

500 
500 
500 

500 
500 
500 
500 

500 

500 

500 

500 

500 

$5.0 

500 

500 

500 

500 

100 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

$5.0 

1987  SIC 

code 
(*  =  part  of 
SIC  code) 


1987  SIC 
industry  description 


2061 
2062 
2063 
2066 

•2064 


*2064 

2067 
•2099 

2037 

2038 

2033 

•2035 


•2032 
*2034 


•2099 
2026 
2021 
2022 

2023 

2024 

•0751 

2011 
•2048 


2013 
•5147 
•2077 
*2015 
•2077 

2091 
•2077 

2092 

*5461 


Cane  Sugar,  Except  Refining 

Cane  Sugar  Refining 

Beet  Sugar 

Chocolate  and  Cocoa  Products 


Other   Confectionery 
(chocolate     confec- 


Candy  and 
Products 
tionery) 

Candy  and  Other  Confectionery 
Products  (non-chocolate  confec- 
tionery ) 

Chewing  Gum 

Food  Preparations,  NEC  (marsh- 
mallow  creme) 

Frozen  Fruits,  Fruit  Juices,  and 
Vegetables 

Frozen  Specialties,  NEC 


Pre- 


Vegetables, 

and  Jellies 

and    Vegetables, 

Sauces,         and 

and         Salad 

fruits    and 

(except 


Canned  Fruits, 

serves.  Jams, 
Pickled    Fruits 

Vegetable 

Seasonings 

Dressings    (pickled 

vegetables) 
Canned       Specialties 

canned  puddings) 
Dried     and     Dehydrated     Fruits, 

Vegetables  and  Soup  Mixes  (ex- 
cept vegetable  flour) 
Food  Preparation,  NEC  (bouillon) 
Ruid  Milk 
Creamery  Butter 
Natural,  Processed,  and  Imitation 

Cheese 
Dry,  Condensed  and  Evaporated 

Dairy  Products 
Ice  Cream  and  Frozen  Desserts 

Livestock  Services,  Except  Veteri- 
nary (custom  slaughtering) 

Meat  Packing  Plants 

Prepared  Feeds  and  Feed  Ingredi- 
ents for  Animals  and  Fowls,  Ex- 
cept Dogs  and  Cats  (animal 
slaughtering  for  pet  food) 

Sausages  and  Other  Prepared 
Meats 

Meat  and  Meat  Products  (boxed 
beef) 

Animal  and  Marine  Fats  and  Oils 

.    (animal  fats  and  oils) 

Poultry  Slaughtering  and  Proc- 
essing (poultry  processing) 

Animal  and  Marine  Fats  and  Oils 
(canned  marine  fats  and  oils) 

Canned  and  Cured  Fish  and  Sea- 
food 

Animal  and  Marine  Fats  and  Oils 
(fresh  and  frozen  marine  fats 
and  oils) 

Prepared  Fresh  or  Frozen  Fish 
and  Seafood 

Retail  Bakeries  (bread,  cake  and 
related  products  baked  and  sold 
on  premise) 


Federal  Register /Vol.  64,  No.  204 /Friday,  October  22,  1999  /  Proposed  Rules 


57201 


1997 

NAICS 

code 


31199. 
311991 

311999 


Table  IV— Continued 


311812 

311813 

311821 

311822 

311823 

31183  . 
311911 

311919 

31192  ., 

31193  .. 
311941 

311942 


1997  NAICS 
industry  description 


Commercial  Bakeries 


Frozen  Cakes,   Pies,  and  Ottier 

Pastries  Manufacturing. 
Cookie  and  Cracker  Manufacturing 

Rour  Mixes  and  Dough  Manufac- 
turing from  Purchased  Flour. 
Dry  Pasta  Manufacturing 


New,     * 

Existing  or 
Revised 
Industry 


Tortill^  Manufacturing 

Roasted  Nuts  and  Peanut  Butter 
Manufacturing. 

Other  Snack  Food  Manufacturing 

Coffee  and  Tea  Manufacturing 


Ravoring  Symp  and  Concentrate 
Manufacturing. 

Mayonnaise,  Dressing  and  Other 
Prepared  Sauce  Manufacturing. 


Spice  and  Extract  Manufacturing 


E 
R 

E 

E 

N 
R 


N 


N 


Proposed 

size 

standard 

(S  million  or 

emp  #)  for 

NAICS 

Industry 


All  Other  Food  Manufacturing 
Perishable  Prepared  Food  Manu- 
facturing. 
AH    Other    Miscellaneous    Food 
Manufacturing. 


N 
R 


500 

500 

750 

500 

500 

500 
500 

500 
500 

500 
500 

500 


500 
500 


Existing  size 
standard 

(S  million  or 
emp  #)  for 

SIC  activity 


500 

750 

500 

750 

500 

500 

500 
500 

500 

750 
500 

1,000 

500 
500 
500 

500 


500 
500 

500 
500 


500 

500 
500 
1.000 
500 
500 


1987  SIC 

code 
(*  =  part  of 
SIC  code) 


1987  SIC 
industry  description 


2051 
*2052 

2053 
•2052 

2045 

2098 

*2099 
2068 

•2099 

•2052 
2096 

•2043 

*2095 
•2099 
•2087 

•2035 


•2099 
•2087 

♦2095 
•2099 


*2899 


•2099 


•2015 


•2032 


•2087 


•2099 


Bread  and  Other  Bakery  Products, 

Except  Cookies  and  Crackers 
Cookies  and  Crackers 

(unleavened  bread) 
Frozen   Bakery  Products,   Except 

Bread 
Cookies    and    Crackers    (except 

unleavened  bread  and  pretzels) 
Prepared  Flour  Mixes  and  Doughs 

Macaroni,     Spaghetti,     Vermk^lli 

and  Noodles 
Food  Preparations,  NEC  (tortillas) 
Salted    and    Roasted    Nuts    and 

Seeds 
Food  Preparations,  NEC  (peanut 

butter) 
Cookies  and  Crackers  (pretzels) 
Potato  Chips,   Com   Chips,   and 

Similar  Snacks 
Cereal    Breakfast    Foods    (coffee 

substitute) 
Roasted  Coffee  (roasted  coffee) 
Food  Preparations,  NEC  (tea) 
Flavoring   Extracts  and   Flavoring 

Syrups  (flavoring  syrup  and  con- 
centrate) 
Pickled    Fruits    and    Vegetables, 

Vegetable      Seasonings,      and 

Sauces   and    Salad    Dressings 

(sauces  and  salad  dressing) 
Food  Preparations,  NEC  (vinegar) 
Flavoring   Extracts  and   Flavoring 

Syrups  (flavoring  extracts) 
Roasted  Coffee  (coffee  extracts) 
Food  Preparations,  NEC  (spices, 

dip  mix,  salad  dressing  mix,  and 

seasoning  mix) 
Chemcal      Preparations,      NEC 

(table  salt) 

Food  Preparations,  NEC  (perish- 
able prepared  food) 

Poultry  Slaughtering  and  Proc- 
essing (egg  processing) 

Canned  Specialties  (canned  pud- 
dings) 

Flavoring  Extracts  and  Flavoring 
Syrups  (powered  drink  mix) 

Food  Preparations,  NEC  (except 
bouillon,  marshmallow  creme, 
spices,  extracts,  peanut  butter, 
perishable  prepared  foods,  tor- 
tillas, tea,  spices,  dip  mix,  salad 
dressing  mix,  seasoning  mix, 
and  vinegar) 


Subsector  312— B«v*rage  and  Tobacco  Product  Manufacturing 


312111  

Soft  Drink  Manufacturing 

R 

500 

500 

•2086 

Bottled   and  Canned   Soft   Drinks 

and  Cartx)nated  Water  (except 

bottled  water) 

312112  

Bottled  Water  Manufacturing 

N 

500 

500 

•2086 

Bottled  and  Canned  Soft  Drinks 
and  CartXKiated  Water  (bottled 
water) 

312113 

Ice  Manufacturing „.. 

E 

500 

500 

2097 

Manufactured  Ice 
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Table  IV— Continued 

Proposed 

1997 

NAICS 

code 

1997  NAICS 
industry  description 

New, 

Existing  or 

Revised 

industry 

size 
standard 

($  million  or 

emp  #)  for 

NAICS 

industry 

Existing  size 
standard 

($  million  or 
emp  #)  for 

SIC  activity 

1987  SIC 

code 
(*  =  part  of 
SIC  code) 

1987  SIC 
industry  description 

31212 

E 

500 

500 

2082 

Matt  Beverages 

31213 

\A/inorin4 

E 
E 

500 
750 

500 
750 

2084 
2085 

Wines,  Brandy,  and  Brandy  Spirits 

31214  

Distilleries  

Distilled  and  Blended  Liquors 

31221  

Tobacco  Stemming  and  Redrying 

R 

500 

500 

•2141 

Tobacco  Stemming  and  Redrying 
(redrying  and  stemming) 

312221 

Cioarette  Manufacturina  

E 

1,000 

1.000 

2111 

Cigarettes 

312229  

Ottier  Tobacco  Product  Manufac- 

N 

500 

500 

2121 

Cigars 

turing. 

500 
500 

2131 
•2141 

Chewing  and   Smoking  Tobacco 

and  Snuff 
Tobacco  Stemming  and  Redrying 

(reconstituted  tobacco) 

Subsec 

tor  313— Textile  Mills 

313111  

Yam  Spinning  Mills 

R 

500 

500 
500 

2281 
*2299 

Yam  Spinning  Mills 
Textile  Goods,  NEC  (yam  of  flax, 
hemp,  jute,  and  ramie) 

313112 

Yam    Texturing,    Throwing    and 
Twisting  Mills. 

R 

500 

500 

•2282 

Yam  Texturing,  Throwing,  Winding 
Mills  (except  spooling  purchased 
yams) 

313113 

Thread  Mills 

R 

500 

500 
500 

•2284 
*2299 

Thread  Mills  (except  finishing) 

Textile   Goods,    NEC   (thread   of 

hemp,  linen,  and  ramie) 

31321 

Broadwoven  Fabric  Mills 

N 

1,000 

1.000 
500 

2211 
2221 

Broadwoven  Fabric  Mills,  Cotton 

Broadwoven    Fabric    Mills,    Man- 

made  Fiber  and  Silk 

500 

*2231 

Broadwoven    Fabric    Mills,    Wool 
(Including     Dyeing     and     Fin- 
ishing)(except  wool  finishing) 

500 

•2299 

Textile  Goods,  NEC  (broadwoven 
fabrics  of  jute,  linen,  hemp,  and 
ramie) 

313221 

NiVTOw  Fabric  Mills 

R 

500 

500 

2241 

Narrow       Fabric      and      Other 

Smallware  Mills:  Cotton,  Wool. 

Silk  and  Manmade  Fiber 

500 

•2299 

Textile     Goods,     NEC     (narrow 
woven    fabric    of    jute,    linen, 
hemp,  and  ramie)  . 

313222  

Schiffli  KAachine  Embroidery 

E 

500 

500 

2397 

Schiffli  Machine  Embroideries 

31323 

Nonwoven  Fabric  Mills  

R 

500 

500 
500 

2297 
•2299 

Nonwoven  Fabrics 

Textile  Goods,    NEC   (nonwoven 

felt) 

313241 

Weft  Knit  Fabric  Mills  

R 

500 

500 

•2257 

Weft  Knit  Fabric  Mills  (except  fin- 

ishing) 

* 

500 

•2259 

Knitting  Mills  NEC  (finished  arti- 
cles of  weft  knit  fabric) 

313249  

Other  Knit  Fabric  and  Lace  Mills  ... 

R 

500 

500 

•2258 

Lace  and  Warp  Knit  Fabric  MiUs 
(except  finishing) 

• 

500 

•2259 

Knitting  Mills  NEC  (finished  arti- 
cles of  warp  knit  fabric) 

313311  

Broadwoven  Fabric  Finishing  Mills 

N 

1,000 

500 

•2231 

Broadwoven    Fabric    Mills,    Wool 
(wool    broadwoven    fabric    fin- 
ishing) 

1.000 

2261 

Finishers  of  Broadwoven  Fabrics 
of  Cotton 

500 
500 
100 

2262 
•2269 
•5131 

Finishers  of  Broadwoven  Fabrics 
of  Manmade  Fiber  and  Silk 

Finishers  of  Textiles,  NEC 
(broadwoven  fabric  finishing) 

Piece  Goods  and  Notions 
(broadwoven  converters) 

313312  

Textile  and  Fabric  Finishing  (ex- 
cept Broadwoven  Fabric)  Mills. 

N 

500 

500 
500 

•2231 
•2257 

Broadwoven  Fabric  Mills,  Wool 
(wool  finishing  except 
broadwoven  fabric) 

Weft  Knit  Fabric  Mills  (finishing) 
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1997 

NAICS 

code 

1997  NAICS 
industry  description 

New, 

Existing  or 

Revised 

industry 

Proposed 

size 

standard 

($  million  or 

emp  #)  for 

NAICS 

industry 

Existing  size 
standard 

($  million  or 
emp  #)  for 

SIC  activity 

1987  SIC 

code 
(*  =  part  of 
SIC  code) 

1987  SIC 
industry  description 

31332  

Fabric  Coating  Mills 

R 

1.000 

500 
500 
500 

500 
500 

100 

1,000 
500 

•2258 
•2269 
*??«? 

•2284 
•2299 

•5131 

2295 
•3069 

Lace  and  Warp  Knit  Fabric  Mills 
(finishing) 

Finishers  of  Textiles,  NEC  (except 
broadwoven  fabric  finishing) 

Yam  Texturizing,  Throwing,  Twist- 
ing, and  Winding  Mills  (spooling 
purchased  yam) 

Thread  Mills  (thread  finishing) 

Textile  Goods,  NEC  (finishing  hard 
fiber  thread  and  yam) 

Piece  Goods  and  Notions  (con- 
verters, except  broadwoven) 

Coated  Fabrics,  Not  Rubberized 

Fabricated  Rubber  Products.  NEC 
(rubbenzed  fabric) 

Subsector  314— Textile  Product  Mills 


31411  . 
314121 

314129 

314911 

314912 
314991 
314992 
314999 


Carpet  and  Rug  Mills 

Curtain  and  Drapery  Mills 


Other  Household  Textile  Product 
Milts. 


Textile  Bag  Mills 


Canvas  and  Related  Product  Mills 
Rope,  Cordage  and  Twine  Mills  .... 

Tire  Cord  and  Tire  Fabric  Mills  

All    Other    Miscellaneous    Textile 
Product  Mills. 


E 
R 


R 
R 


E 
E 
E 
R 


500 
500 


500 
•500 


500 

500 

1.000 

500 


500 

500 
$5.0 

500 


500 


500 
500 
500 
1,000 
500 

500 


500 


500 


2273 

2391 

•5714 

•2392 


•2392 


2393 
2394 
2298 
2296 
•2299 

•2395 


•2396 


•2399 


Carpets  and  Rugs 

Curtains  and  Draperies 

Drapery,  Curtain,  and  Upholstery 
Stores  (custom  drapes) 

Housefumishings,  Except  Curtains 
and  Draperies  (except  mops 
and  bags) 

Housefumishings,  Except  Curtains 
and  Draperies  (blanket,  laundry, 
and  wardrotte  bags) 

Textile  Bags 

Canvas  and  Related  Products 

Cordage  and  Twine 

Tire  Cord  and  Fabrics 

Textile  Goods,  NEC  (other  textile 
products) 

Pleating,  Decorative  and  Novelty 
Stitching,  and  Tucking  for  the 
Trade  (except  apparel  contrac- 
tors) 

Automotive  Trimmings,  Apparel 
Findings,  and  Related  Products 
(textile  products  except  auto- 
motive and  apparel  trim  and 
printing  on  apparel) 

Fabricated  Textile  Products,  NEC 
(except  apparel,  automotive  seat 
belts,  and  seat  and  tire  covers) 


Subsector  315— Apparel  Manufacturing 

315111  

Sheer  Hosiery  Mills  

R 

500 

500 

2251 

Women's  Full-Length  and  Knee- 
Length  Hosiery,  Except  socks 

500 

•2252 

Hosiery,  NEC  (girls'  hosiery) 

315119 

Other  Hosiery  and  Sock  Mills 

R 

500 

500 

•2252 

Hosiery,  NEC  (socks) 

315191  

Outenwear  Knitting  Mills  

R 

500 

500 
500 

2253 
•2259 

Knit  Outerwear  Mills 
Knitting   Mills,   NEC   (gloves  and 
mittens) 

315192  

Undenwear  and  Nightwear  Knitting 
Mills. 

R 

500 

500 
500 

2254 
•2259 

Knit    Undenwear    and    Nightwear 

Mills 
Knitting  Mills,  NEC  (girdles) 

315211  

Men's  and  Boys'  Cut  and  Sew  Ap- 
parel Contractors. 

•N 

500 

500 
500 

•2311 
•2321 

Men's  amd  Boys'  Suits,  Coats,  and 

Overcoats  (contractors) 
Men's   and   Boys'   Shirts,   Except 

Work  Shirts  (contractors) 

■* 

• 

500 

•2322 

Men's  and  Boys'  Underwear  and 
Nightwear  (contractors) 
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1997 

NAICS 

cods 


315212 


1997  NAICS 
industry  description 


315221 


Women's,  Girls',  and  Infants'  Cut 
and  Sew  Apparel  Contractors. 


New, 

Existing  or 
Revised 
industry 


N 


Men's  and  Boys'  Cut  and  Sew  Un- 
derwear and  Nightwear  Manu- 
facturing. 


Proposed 

size 

standard 

($  million  or 

emp  #)  for 

NAICS 

industry 


500 


Existing  size 
standard 

($  million  or 
emp  #)  for 
SIC  activity 


500 
500 
500 
500 

500 

500 
500 
500 
500 
500 


1987  SIC 

code 
(*  =  part  of 
SIC  code) 


500 


•2325 
•2326 
♦2329 
*2341 

•2361 

•2369 
•2384 
•2385 
•2389 
•2395 


1987  SIC 
industry  description 


500 

•2331 

500 

•2335 

500 

•2337 

500 

•2339 

500 

•2341 

500 

•2342 

500 

•2361 

500 

•2369 

500 

•2384 

500 

•2385 

500 

•2389 

500 

•2395 

500 

•2322 

500 

•2341 

500 

'2369 

500 

•2384 

Men's  and  Boys'  Trousers  and 
Slacks  (contractors) 

Men's  and  Boys'  Work  Clottiing 
(contractors) 

Men's  and  Boys'  Clotfiing,  NEC 
(contractors) 

Women's,  Misses',  Children's,  and 
Infants'  Undenwear  and  Night- 
wear  (boys'  contractors) 

Girls',  Chi  Wren's,  and  Infants' 
Dresses,  Blouses  and  Shirts 
(boys'  contractors) 

Girls',  Children's,  and  Infants'  Out- 
envear,  NEC  (boys'  contractors) 

Robes  and  Dressing  Gowns 
(men's  and  boys'  contractors) 

Waterproof  Outerwear  (men's  and 
boys'  contractors)  - 

Apparel  and  Accessories,  NEC 
(contractors) 

Pleating,  Decorative  and  Novelty 
Stitching,  and  Tucking  for  the 
Trade  (men's  and  boy's  apparel 
contractors) 

Women's,  Misses',  and  Juniors' 
Bkjuses  and  Shirts  (contractors) 

Women's,  Misses'  and  Juniors' 
Dresses  (contractors) 

Women's,  Misses',  and  Juniors' 
Suits,  Skirts,  and  Coats  (con- 
tractors) 

Women's,  Misses',  and  Juniors' 
Outenwear,  NEC  (contractors) 

Women's,  Misses',  Children's,  and 
Infants'  Underwear  and  Night- 
wear  (contractors) 

Brassieres,  Girdles,  and  Allied 
Garments  (contractors) 

Girls',  Children's,  and  Infants' 
Dresses,  Blouses,  and  Shirts 
(girts'  contractors) 

Girls',  Children's,  and  Infants'  Out- 
erwear, NEC  (girts'  and  infants' 
contractors) 

Robes  and  Dressing  Gowns 
(women's,  girts',  and  infants' 
contractors) 

Waterproof  Outerwear  (women's, 
girts',  and  infants'  contractors) 

Apparel  and  Accessories,  NEC 
(contractors) 

Pleating,  Decorative  and  Novelty 
Stitching,  and  Tucking  for  the 
Trade  (women's  and  girts'  ap- 
parel contractors) 

Men's  and  Boys'  Undenwear  and 
Nightwear  (except  contractors) 

Women's,  Misses',  Children's,  and 
Infants'  Undenwear  and  Night- 
wear  (boys'  except  contractors) 

Girts',  Children's,  and  Infants'  Out- 
enwear,  NEC  (boys'  robes  ex- 
cept contractors) 

Robes  and  Dressing  Gowns 
(men's  except  contractors) 
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1997 

NAICS 

code 


315222 


315223 


315224 


315225 
315228 


315231 


315232 


315233 


315234 


Table  IV— Continued 


1997  NAICS 
industry  description 


Men's  and  Boys'  Cut  and  Sew 
Suit,  Coat  and  Overcoat  Manu- 
facturing. 


Existing  or 
Revised 
industry 


Men's  and  Boys'  Cut  and  Sew 
Shirt  (except  Wori<  Shirt)  Manu- 
facturing. 


Men's  and  Boys'  Cut  and  Sew 
Trouser,  Slack  and  Jean  Manu- 
facturing. 


Men's  and  Boys'  Cut  and  Sew 
Wori(  Clothing  Manufacturing. 

Men's  and  Boys'  Cut  and  Sew 
Other  Outenwear  Manufacturing. 


Proposed 
size 

standard 

($  million  or 

emp  #)  for 

NAICS 

industry 


500 


Existing  size 
standard 

($  million  or 
emp  #)  for 
SIC  activity 


500 


500 


R 
R 


Women's  and  Giris'  Cut  and  Sew 
Lingerie,  Loungewear  and  Night- 
wear  Manufacturing. 


Women's  and  Giris'  Cut  and  Sew 
Blouse  and  Shirt  Manufacturing. 


Women's  and  Giris'  Cut  and  Sew 
Dress  Manufacturing. 


Women's  and  Giris'  Cut  and  Sew 
Suit,  Coat,  Tailored  Jacket  and 
Skirt  Manufacturing. 


500 
500 


500 


500 


500 


500 


500 
500 
500 
500 
500 
500 
500 

500 
500 

500 

500 
500 

500 
500 

500 
500 
500 

500 

500 
500 

500 
500 


1937  SIC 

code 
(*  =  part  of 
SIC  code) 


•2311 
•2369 
•2385 
•2321 
•2361 
•2325 
•2369 

•2326 
•2329 

•2369 

•2385 

•2341 

•2342 
•2369 

•2384 
•2389 
•2331 

•2361 

•2335 
•2361 

•2337 
•2369 


1987  SIC 
industry  description 


Men's  and  Boys'  Suits  Coats,  and 
Overcoats  (except  contractors) 

Girts',  Children's,  and  Infants'  Out- 
envear,  NEC  (boys'  suits  and 
coats  except  contractors) 

Waterproof  Outerwear  (men's  and 
boys'  raincoats  except  contrac- 
tors) 

Men's  and  Boys'  Shirts,  Except 
Wort<  Shirts  (except  contractors) 

Giris',  Chiklren's,  and  Infants' 
Dresses,  Blouses,  and  Shirts 
(boys'  shirts  except  contractors) 

Men's  and  Boys'  Trousers  and 
Slacks  (except  contractors) 

Girts',  Children's,  and  Infants'  Out- 
envear,  NEC  (txjys'  trousers, 
slacks,  and  jeans  except  con- 
tractors) 

Men's  and  Boys'  Wortt  Cksthing 
(except  contractors) 

Men's  and  Boys'  Clothing,  NEC 
(men's  and  boys'  other  outer- 
wear except  contractors) 

Girts',  Children's,  and  Infants'  Out- 
erwear, NEC  (boys'  other  outer- 
wear except  contractors) 

Waterproof  Outen^vear  (except 
contractors) 

Women's,  Misses',  Children's,  and 
Infants'  Underwear  and  Night- 
wear  (women  and  girts'  except 
contractors) 

Brassieres,  Girdles,  and  Allied 
Garments  (except  contractors) 

Giris',  Children's,  and  infants'  Out- 
erwear, NEC  (giris'  robes  except 
contractors) 

Robes  and  Dressing  Gowns 
(women's  except  contractors) 

Apparel  and  Accessories,  NEC 
(garters  and  garter  belts) 

Women^,  Misses',  and  Juniors' 
Blouses  and  Shirts  (except  con- 
tractors) 

Giris',  Children's,  and  Infants' 
Dresses.  Blouses  and  Shirts 
(girts'  blouses  and  shirts  except 
contractors) 

Women's,  Misses',  and  Juniors' 
Dresses  (except  contractors) 

Girts',  Children  s.  and  Infants' 
Dresses.  Blouses  and  Shirts 
(giris'  dresses  except  contrac- 
tors) 

Women's,  Misses',  and  Junkxs' 
Suits,  Skirts,  and  Coats  (except 
contractors) 

Girts',  Children's,  and  Infants'  Out- 
enwear,  NEC  (girts'  suits,  coats, 
jackets,  and  skirts  except  con- 
tractors) 
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1997 

NAICS 

code 


315239 


315291 


315292 
315299 


31611 


Table  IV— Continued 


315991 
315992 

315993 
315999 


1997  NAICS 
industry  description 


Women's  and  Girts'  Cut  and  Sew 
Other  Outerwear  Manufacturing. 


Infants'    Cut    and    Sew    Apparel 
Manufacturing. 


Fur  and  Leattier  Apparel  Manufac- 
turing. 

All  Other  Cut  and  Sew  Apparel 
Manufacturing. 


Hat,  Cap,  and  Millinery  Manufac- 
turing. 
Glove  and  Mitten  Manufacturing  ... 


Men's  and  Boys'  Neckwear  Manu- 
facturing. 

Other  Apparel  Accessories  and 
Other  Apparel  Manufacturing. 


New. 

Existing  or 

Revised 

industry 


E 
R 

E 
N 


Proposed 

size 

standard 

($  million  or 

emp  #)  for 

NAICS 

industry 


500 


500 


500 
500 


500 
500 

500 
500 


Existing  size 
standfard 

($  million  or 
emp  #)  for 
SIC  activity 


500 
500 
500 
500 
500 

500 

500 

500 

500 

500 
500 

500 

500 

500 

500 

500 
500 

500 

500 


500 
500 

500 


500 


1987  SIC 

code 
(*  =  part  of 
SIC  code) 


•2385 
•2339 
•2369 
•2385 
•2341 

•2361 

•2369 

•2385 

2371 

2386 
•2329 

•2339 

•2389 

2353 

2381 

3151 
2323 

•2339 

•2385 

2387 
•2389 

•2396 
•2399 


1987  SIC 
industry  description 


Waterproof  Outerwear  (women's 
and  giris'  raincoats  except  con- 
tractors) 

Women's,  Misses',  and  Juniors' 
OtJterwear,  NEC  (except  con- 
tractors) 

Girts',  Children's,  and  Infants'  Out- 
enwear,  NEC  (giris'  except  con- 
tractors) 

Waterproof  Outenwear  (other  wom- 
en's and  giris'  outerwear  except 

'  contractors) 

Women's,  Misses',  Children's,  and 
Infants'  Undenwear  and  Night- 
wear  (infants'  except  contrac- 
tors) 

Girts',  Children's,  and  Infants' 
Dresses,  Blouses,  and  Shirts 
(infants'  except  contractors) 

Girts',  Children's,  and  Infants'  Out- 
erwear, NEC  (infants'  except 
contractors) 

Waterproof  Outenvear  (Infants' 
outenwear  except  contractors) 

Fur  Goods 

Leather  and  Sheep-lined  Clothing 

Men's  and  Boys'  Outenwear,  NEC 
(athletic  uniforms  except  con- 
tractors) 

Women's,  Misses',  and  Juniors' 
Outenvear,  NEC  (athletic  uni- 
forms except  contractors) 

Apparel  and  Accessories,  NEC 
(academic  and  clerical  outer- 
wear, except  contractors) 

Hats,  Caps,  and  Millinery 


Dress  and  Wort(  Cloves, 

Knit  and  All-Leather 
Leather  Gloves  and  Mittens 
Men's  and  Boys'  NeCkwear 


Except 


Women's,  Misses',  and  Junkers' 
Outerwear,  NEC  (scarves) 

Waterproof  Outenwear  (aprons, 
bibs,  and  other  miscellaneous 
waterproof  items) 

Apparel  Belts 

Apparel  and  Accessories,  NEC 
(handkerchiefs,  ami  bands,  etc.) 

Automotive  Trimmings,  Apparel 
Findings,  and  Related  Products 
(apparel  findings  and  trimming) 

Fabricated  Textile  Products,  NEC 
(apparel  and  apparel  acces- 
sories) 


Subsector  316— LMther  and  Allied  Product  Manufacturing 


316211 


Leather  and   Hide   Tanning  and 
Finishing. 


Rubber    and    Plastics    Footwear 
Manufacturing. 


500 


1,000 


500 
500 
1,000 


3111 

•3999 

3021 


Leather  Tanning  and  Finishing 

Manufacturing  Industries,  NEC  (fur 

dressing  and  finishing) 
Rubber  and  Plastics  Footwear 
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321918 


32192 


321991 


321992 


Table  IV— Continued 

- 

1997 

NAICS 

code 

1997  NAICS 
industry  description 

New, 

Existing  or 

Revised 

iridustry 

Proposed 

size 

standard 

($  million  or 

emp  #)  for 

NAICS 

industry 

Existing  size 
standard 

($  million  or 
emp  #)  for 

SIC  activity 

1987  SIC 

code 
(*  =  part  of 
SIC  node) 

1987  SIC 
industry  description 

316212  

316213  

316214 

316219  

316991  

House  Slipper  Manufacturing 

Men's  Footwear  (except  Athletic) 
Manufacturing. 

Women's  Footwear  (except  Ath- 
letic) Manufacturing. 

Other  Footwear  Manufacturing 

Luggage  Manufacturing 

E 
E 

E 

E 
E 
E 

E 
R 

500 
500 

500 

500 
500 
500 

500 
500 

500 
500 

500 

500 
500 
500 

500 
500- 
500 

3142 
3143 

3144 

3149 
3161 
3171 

3172 

•3131 

3199 

House  Slippers 

Men's  Footwear,  Except  Athletic 

Women's  Footwear,  Except  My 

letic 
Footwear  Except  Rubber,  NEC 
Luggage 
Women's  Handbags  and  Purses 

Personal  Leather  Goods.  Except 
Women's  Handbags  and  Purses 

Boot  and  Shoe  Cut  Stock  and 
Findings  (except  wood  heels 
and  metal  buckles) 

Leather  Goods,  NEC 

316992  

316993  

316999  

Women's    Handbag    and    Purse 
Manufacturing. 

Personal    Leather   Good    (except 
Women's  Handbag  and  Purse) 
Manufacturing. 

All  Other  Leather  Good  Manufac- 
turing. 

Subsector  321  —Wood  Product  Manufacturing 


321113 

321114 
321211 

321212 

321213 

3212M 

321219 

321911 

321912 


Sawmills 


Wood  Preservation 

Hardwood   Veneer  and   Plywood 

Manufacturing. 
Softwood    Veneer    and    Plywood 

Manufacturing. 
Engineered  Wood  Member  (except 

Truss)  Manufacturing. 
Truss  Manufacturing 

Reconstituted  Wood  Product  Man- 
ufacturing. 

Wood  Window  and  Door  Manufac- 
turing. 

Cut  Stock,  Resawing  Lumber,  and 
Planing. 


E 
E 

E' 

R 

N 

E 

N 

N 


500 

500 
500 

500 

500 

500 

500 

500 

500 


Other  Millwork  (including  Flooring  ) 


Wood  Container  and  Pallet  Manu- 
facturing. 


Manufactured  Home  (Mobile 
Home)  Manufacturing. 

Prefabricated  Wood  Building  Man- 
ufacturing. 


N 


E 

E 


500 


500 


500 

500 


500 

500 
500 
500 

500 

500 

500 

500 

500 

500 


500 
500 

500 

500 
500 
500 

500 

500 
500 
500 

500 
500 


•2421     Sawmills  and  Planing  Mills.  Gen- 
eral 
•2429    Special  Product  Sawmills.  NEC 
2491     Wood  Preserving 

2435  Hardwood  Veneer  and  Plywood 

2436  Softwood  Veneer  and  Plywood 

•2439    Structural   Wood   Members,   NEC 

(except  taisses) 
•2439    Structural  Wood   Members,   NEC 

(tmsses) 
2493    Reconstituted  Wood  Products 

*2431  Millwork  (wood  windows  and 
doors) 

•2421  Sawmills  and  Planing  Mills,  Gen- 
eral (lumtjer  manufacturing  from 
purchased  lumber,  softwood  cut 
stock,  wood  lath,  fence  pk;kets. 
and  planing  mill  products) 

*2426  Hardwood  Dimensk>n  and  Flooring 
Mills  (except  flooring) 

•2429  Special  Product  Sawmills,  NEC 
(stave  manufacturing  from  pur- 
chased lumber) 

•2439  Structural  Wood  Members,  NEC 
(lumber  member  manufacturing 
from  purchased  lumber) 

•2426  Hardwood  Dimension  and  Flooring 
Mills  (hardwood  flooring) 

•2421  Sawmills  and  Planing  Mills,  Gen- 
eral (softwood  fkx>ring) 

'2431  Miliworic  (except  wood  doors  and 
windows) 

2441  Nailed  and  Lock  Comer  Wood 
Boxes  and  Shook 

2448  Wood  Pallets  and  Skids 

2449  Wood  Containers,  NEC 
•2499    Wood  Products,  NEC  (wood  tubs 

and    vats,    jewelry    and    cigar 
boxes) 

2451  Mobile  Homes 

2452  I  Prefabricated  Wood  Buildings  and 
Components 
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Table  IV— Continued 

1997 

NAICS 

code 

... 

1997  NAICS 
industry  description 

New, 

Existing  or 

Revised 

industry 

Proposed 

size 

standard 

($  million  or 

emp  #)  for 

NAICS 

industry 

Existing  size 
standard 

($  million  or 
emp  #)  for 
SIC  activity 

1987  SIC 

code 
(*  =  part  of 
SIC  code) 

1987  SIC 
industry  description 

321999  

All    Ottier    Miscellaneous    Wood 
Product  Manufacturing. 

R 

500 

500 
500 
500 
500 

500 
500 

*2426 
•2499 
•3131 
•3999 

*2421 
•2429 

Hardwood  Dimension  and  Flooring 
Mills  (wood  stock  and  turnings) 

Wood  Products,  NEC  (otfier  wood 
•  products) 

Boot  and  Shoe  Cut  Stock  arid 
Findings  (wood  heels) 

Manufacturing  Industries,  NEC 
(burnt  wood  articles  and  other 
wood  products) 

Sawmills  and  Planing  Mills,  Gen- 
eral (kiln  drying) 

Special  Product  Sawmills,  NEC 
(excelsior  and  cooperage  head- 
ings) 

Subsector  322— Paper  Manufacturing 


32211  .. 
322121 

322122 
32213.. 

322211 
322212 
322213 
322214 
322215 

322221 
322222 

322223 

322224 
322225 

322226 


Pulp  Mills  

Paper  (except  Newsprint)  Mills  

f^tewsprint  Mills 

Papertooard  Mills 

Corrugated  and  Solid  Fit}er  Box 
Manufacturing. 

Folding  Paperboard  Box  Manufac- 
turing. 

Setup  Paperboard  Box  Manufac- 
turing. 

Fiber  Can,  Tube,  Dmm,  and  Simi- 
lar Products  Manufacturing. 

Non-Folding  Sanitary  Food  Con- 
tainer Manufacturing. 


Coated  and  Laminated  Packaging 
Paper  and  Plastics  Film  Manu- 
facturing. 


Coated    and    Laminated    Paper 
Manufacturing. 


Rastics,  Foil,  and  Coated  Paper 
Bag  Manufacturing. 

Uncoated  Paper  and  Multiwall  Bag 
Manufacturing. 

Laminated  Aluminum  Foil  Manu- 
facturing for  Flexible  Packaging 
Uses. 

Surface-Coated  Papert>oard  Man- 
ufacturing. 


R 
R 


N 
R 


E 
E 
E 
E 
R 


E 
N 

N 


750 
750 


750 
750 


500 
750 
500 
500 
750 


500 
500 

500 

500 
500 

500 


750 

750 

750 

750 
750 

750 
500 

750 

500 

500 

750 

500 

500 

500 
500 

500 

500 
500 

500 


•2611 

•2611 

*2621 

'*2621 
•2611 

2631 
2653 

2657 

2652 

2655 

2656 

•2679 

•2671 

2672 
•2679 

•2673 

2674 
•3497 

•2675 


Pulp  Mills  (pulp  producing  mills 

only) 
Pulp   Mills   (pulp   mills   producing 

paper) 
Paper    Mills    (except    newsprint 

mills) 
Paper  Mills  (newsprint  mills) 
Pulp  Milts  (pulp  mills  producing 

papertxiard) 
Paperboard  Mills 
Corrugated  and  Solid  Fiber  Boxes 

Folding  Paperboard  Boxes,  Includ- 
ing Sanitary 
Setup  Paperboard  Boxes 

Fiber  Cans,  Tubes,  Drums,  and 
Similar  Products 

Sanitary  Food  Containers,  Except 
Fokling 

Converted  Paper  and  Papertward 
Products,  NEC  (egg  cartons  and 
other  containers  from  purchased 
paper) 

Packaging  Paper  and  Plastics 
Film,  Coated  and  Laminated 
(single-web  paper,  paper 
multiweb  laminated  rolls  and 
sheets  for  packaging  uses) 

Coated  and  Laminated  Paper, 
NEC 

Converted  Paper  and  Papertx)ard 
Products,  NEC  (wallpaper  and 
gift  wrap  paper) 

Plastics,  Foil,  and  Coated  Paper 
Bags  (coated  or  multiweb  lami- 
nated bags) 

Uncoated  Paper  and  Multiwall 
Bags 

Metal  Foil  and  Leaf  (laminated  alu- 
minum foil  rolls  and  sheets  for 
flexible  packaging  uses) 

Die-Cut  Paper  and  Paperboard 
and  Cardboard  (pasted,  lined, 
.  laminated,  or  surface-coated  pa- 
pertjoard) 


1997 

NAICS 

code 

3???31  

Dit 
f 

322232  ..... 

322233  

En 
Sti 

322291  

Sa 

322299  

All 
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Table  IV— Continued 


I    Multivvall 


Proposed 

1997 

NAICS 

code 

1997  NAICS 
industry  description 

New, 

Existing  or 
Revised 
industry 

size 

standard 

(S  million  or 

emp  #)  for 

NAICS 

industry 

Existing  size 
standard 

(S  million  or 
emp  #)  for 

SIC  activity 

1987  SIC 

code 
(*  =  part  of 
SIC  code) 

1987  SIC 
industry  description 

322231  

Die-Cut  Paper  and  Papert)oard  Of- 
fice Supplies  Manufacturing. 

N 

500 

500      . 

*2675 

Die-Cut  Paper  and  Papertxiard 
and  Cardtxard  (file  folders,  tab- 
ulating cards,  and  other  paper 
and  paperboard  office  supplies) 

500 

*2679 

Converted  Paper  and  Paperboard 
Products,  NEC  (paper  supplies 
for  business  machines  and  other 
paper  office  supplies) 

322232  

Envelope  Manufacturing 

E 

500 

500 

2677 

Envelopes 

322233  

Stationery,    Tablet,    and    Related 
Product  Manufacturing. 

E 

^      500 

500 

2678 

Stationery,  Tablets,  and  Related 
Products 

322291  

Sanitary  Paper  Product  Manufac- 
turing. 
All  Other  Converted  Paper  Product 

E 

500 

500 

2676 

Sanitary  Paper  Products 

322299  

R 

500 

500 

•2675 

Die-Cut    Paper    and    Papertsoard 

Manufacturing.    • 

500 

*2679 

and   Cardtjoard   (die-cut   paper 
and   paperboard   products,   ex- 
cept office  supplies) 
Converted  Paper  and  Papertxjard 
Products,  NEC  (  other  converted 

paper  and  papertx}ard  products 

- 

such  as  paper  filters,  crepe 
paper,  and  laminated  and  tiled 
wallboard) 

Subsector  323— Printing  and  R*lat*d  Support  ActivitiM 


323110 

Commercial  Lithographic  Printing 

R 

500 

500 
500 
500 

500 

•2752 
•2771 
•2782 

•3999 

Commercial  Printing,  Lithographic 
(except  quick  printing) 

Greeting  Cards  (lithographic  print- 
ing of  greeting  cards) 

Blankbooks,  Loose-leaf  Binders 
and  Devices  (lithographic  print- 
ing of  checktKX)ks) 

Manufacturing  Industries,  NEC 
(lithographic  printing  of  eyeglass 
frames  for  the  trade) 

323111  

Commercial  Gravure  Printing 

R 

500 

500 

2754 

Commercial  Printing,  Gravure 

500 
500 

500 

•2771 
•2782 

•3999 

Greeting  Cards  (gravure  printing  of 

greeting  cards) 
Blankbooks.     Loose-leaf    Binders 

and  Devices  (gravure  printing  of 

checkbooks) 
Manufacturing     Industries,     NEC 

(gravure    printing    of    eyeglass 

frames  for  the  trade) 

323112  

Commercial  Flexographic  Printing 

N 

500 

500 
500 
500 

500 

•2759 
•2771 
•2782 

•3999 

Commercial  Printing,  NEC  (flexo- 
graphic printing) 

Greeting  Cards  (flexographic  print- 
ing of  greeting  cards) 

Blankbooks,  Loose-leaf  Binders 
and  Devices  (flexographic  print- 
ing of  checkbooks) 

Manufacturing  Industries,  NEC 
(flexographic  printing  of  eye- 
glass frames  for  the  trade) 

323113  

Commercial  Screen  Printing 

N 

500 

500 

•2396 

Automotive    Trimmings,     Apparel 
Rndings,  and  Related  Products 
(printing  and  embossing  on  fab- 
ric articles) 

- 

500 
500 

•2759 
•2771 

Commercial  Printing,  NEC  (screen 

printing) 
Greeting  Cards  (screen  printing  of 

• 

500 

•2782 

greeting  cards) 
Blankbooks,    Loose-leaf    Binders 
and  Devices  (screen  printing  of 
checkbooks) 
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323114  

Quick  Printing 

N 

N 

E 
E 
R 

R 

E 
R 

500 

500 

500 
500 

500 

500 

500 
500 

500 

500 

500 

500 

500 
500 
500 

500 

500 
500 

500 

500 
500 
500 

•3999 

*2752 

•2759 

*2759 

2761 

2732 

•2782 

•2759 

•2771 
•2782 

0999 

2789 
2791 
2796 

Manufacturing     Industries,     NEC 

(screen    printing    of    eyeglass 

frames  for  tfie  trade) 
Commercial  Printing,  Litfiographic 

(quick  printing) 
Commercial  Printing,  NEC  (qukHt 

printing) 
Commercial  Printing,  NEC  (digital 

printing,  except  quick  printing) 
Manifold  Business  Forms 
Book  Printing 
Blanktxxtks,    Loose-leaf    Binders 

and    Devices    (except    cfieck- 

txx>ks) 
Commercial  Printing,  NEC  (otfier 

commercial  printing  except  quk:k 

printing) 
Greeting  Cards  (other  printing  of 

greeting  cards) 
Blankbooks,    Loose-leaf    Binders 

and  Devices  (other  printing  of 

checkbooks) 
Manufacturing     Industries,     NEC 

(other     printing     of     eyeglass 

frames  for  the  trade) 
Bookbinding  and  Related  Work 
Typesetting 
Platemaking  and  Related  Sen/ices 

323115  

Digital  Printing 

323116  

323117  

Manifold  Business  Fom  Printing  .. 
Book  Printing  

323118  

323119  

Blanktxx)k,  Loose-leaf  Binder  and 
Device  Manufacturing. 

Other  Commercial  Printing 

323121  

323122  

Tradebinding  and  Related  Work  ... 
Prepress  Services  

Subsactor  324— Petroleum  and  Coal  Products  Manufacturing 


32411  

Petroleum  Refineries 

E 

*1  500 

*  1.500 
500 

2911 

Petroleum  Refining 

Asphalt     Paving     Mixtures     and 

324121  

Asphalt  Paving  Mixture  and  Block 

E 

500 

2951 

Manufacturing. 

Btocks 

324122  

Asphalt  Shingle  and  Coating  Mate- 
rials Manufacturing. 

E 

750 

750 

2952 

Asphalt  Felts  and  Coatings 

324191  

Petroleum    Lubricating    Oil    and 
Grease  Manufacturing. 

E 

500 

500 

2992 

Lubricating  Oils  and  Greases 

324199  

All    Other    Petroleum    and    Coal 
Products  Manufacturing. 

R 

500 

500 
1.000 

2999 
•3312 

Products  of  Petroleum  and  Coal, 

NEC 
Blast   Furnaces   and   Steel   Mills 

(coke  ovens) 

Subsactor  325— Chemical  IManufacturing 

- 

32511  

Petrochemical  Manufacturing 

N 

1,000 

750 
1,000 

•2865 
•2869 

Cydk:  Organic  Crudes  and  Inter- 
mediates, and  Organic  Dyes 
and  Pigments  (aromatics) 

Industrial  Organic  Chemicals.  NEC 
(aliphatics) 

Industrial  Gases 

32512  

Industrial  Gas  Manufacturing  

R 

1,000 

1,000 

2813 

1.000 

•2869 

Industrial  Organic  Chemicals,  NEC 
(fluorocartx>n  gases) 

325131  

Inorganic  Dye  and  Pigment  Manu- 
facturing. 

N 

1,000 

1,000 
1,000 

•2816 
•2819 

Inorganic  Pigments  (except  bone 

and  lamp  black) 
Industrijd     Inorganic     Chemicals, 

NEC  (inorganic  dyes) 

325132  

Synthetic  Organic  Dye  and  Pig- 
ment Manufacturing. 

N 

750 

750 

•2865 

Cyclic  Organic  Cmdes  and  Inter- 
mediates, and  Organic  Dyes 
and  Pigments  (organic  dyes  and 
pigments) 

Alkalies  and  Chlorine 

325181  

Alkalies    and    Chlorine    Manufac- 

E 

1,000 

1,000 

2812 

turing. 

325182  

Cartran  Black  Manufacturing 

R 

500 

1,000 
500 

•2816 
2895 

Inorganic    pigments    (bone    and 

lamp  black) 
Carbon  Black 
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325188  

Ail  Other  Basic  Inorganic  Chemical 
Manufacturing. 

R 

1,000 

1,000 
1,000 

•2819 
•2869 

Industrial  Inorgank:  Chemicals, 
NEC  (except  activated  cartxxi 
and  charcoal,  alumina,  and  inor- 
ganic industrial  dyes) 

Industrial  Organic  Chemicals,  NEC 
(cartxjn  bisulfide) 

325191  

Gum  and  Wood  Chemical  Manu- 
facturing. 

E 

500 

500 

2861 

Gum  and  Wood  Chemicals 

325192  

Cyclic    Crude    and    Intermediate 
Manufacturing. 

R 

750 

750 

•2865 

Cyclic  Organic  Crudes  and  Inter- 
mediates and  Organic  Dyes  and 
Pigments  (except  aromatics  and 
organic  dyes  and  pigments) 

325193  

Ethyl  Alcohol  Manufacturing 

N 

1,000 

1.000 

•2869 

Industrial  Organk:  Chemicals  (ethyl 

alcohol) 
Industrial  Organic  Chemicals,  NEC 

325199  

All  Other  Basic  Organic  Chemical 

R 

1,000 

1,000 

•2869 

Manufacturing. 

500 

•2899 

(except  aliphatics,  carbon  bisul- 
fide, ethyl  alcohol,  and  fluoro- 
cartxjn  gases) 
Chemical  and  Chemical  Prepara- 
tions, NEC  (fatty  acids) 

325211  

Plastics  Material  and  Resin  Manu- 
facturing. 

E 

750 

750 

2821 

Plastics  Materials,  Synthetic  and 
Resins,  and  Nonvuk:anizat>le 
Elastomers 

325212  

Synthetic  Rubb>er  Manufacturing  ... 

E 

1,000    - 

1,000 

2822 

Synthetic  Rubber 

325221  

Cellulosic  Organic  Fiber  Manufac- 

E 

1,000 

1.000 

2823 

Cellulosic  Manmade  Fibers 

325222  

turing. 
Noncellulosic  Organic  Fiber  Manu- 
facturing. 

E 

1.000 

1,000 

2824 

Manmade  Organk:  Fibers,  Except 
Cellulosic 

325311  

Nitrogenous    Fertilizer    Manufac- 

E 

1,000 

1.000 

2873 

Nitrogenous  Fertilizers 

325312  

turing. 
Phosphatic     Fertilizer     Manufac- 

E 

500 

500 

2874 

Phosphatk:  Fertilizers 

325314  

turing. 
Fertilizer  (Mixing  Only)  Manufac- 
turing. 

E 

500 

500 

2875 

Fertilizers,  Mixing  Only 

32532 

Pesticide   and   Other  Agricultural 
Chemical  Manufacturing. 

E 

500 

500 

2879 

Pesticides  and  Agricultural  Chemi- 
cals, NEC 

325411  

Medicinal  and  Botanical  Manufac- 
turing. 

E 

750 

750 

2833 

Medicinal  Chemicals  and  Botanical 
Products 

325412  

F>hannaceutical  Preparation  Manu- 
facturing. 

R 

750 

750 

2834 

Pharmaceutical  Preparations 

500 

•2835 

In-Vitro    and    In-Vivo    Diagnostk: 

Substances  (except  in-vitro  di- 

agnostk:) 

325413  

In-Vitro      Diagnostic      Substance 
Manufacturing. 

N 

500 

500 

•2835 

In-Vitro  and  In-Vivo  Diagnostk: 
Substances  (in-vitro  diagnostk: 
substances) 

325414  ..... 

Biological   Product  (except  Diag- 
nostic) Manufacturing. 

E 

500 

500 

2836 

Biological  Products,  Except  Diag- 
nostic Substance 

32551  

Paint  and  Coating  Manufacturing  .. 

R 

500 

.  500 

2851 

Paints,  Varnishes,  Lacquers, 
Enamels  and  Allied  Products 

* 

500 

•2899 

Chemicals  and  Chemkal  Prepara- 

tions, NEC  (frit) 

32552  

Adhesive  Manufacturing 

E 

500 

500 

2891 

Adhesives  and  Sealants 

325611  

Soap  and  Other  Detergent  Manu- 
facturing. 

R  ■ 

750 

750 
500 

2841 
•2844 

Soaps  and  Other  Detergents,  Ex- 
cept Specialty  Cleaners 
Toilet  Preparattons  (toothpaste) 

325612  

Polish  and  Other  Sanitation  Good 
Manufacturing. 

E 

500 

500 

2842 

Specialty  Cleaning,  Polishing,  and 
Sanitary  Preparations 

325613  

Surface    Active   Agent    Manufac- 
turing. 

E 

500 

500 

2843 

Surface  Active  Agents,  Finishing 
Agents,  Sulfonated  Oils,  and  As- 
sistants 

32562  

Toilet  Preparation  Manufacturing  .. 

R 

500 

500 

•2844 

Perfumes,  Cosmetics,  and  Other 
Toilet  Preparatrons  (except 
toothpaste) 

32591 

Printina  Ink  Manufacturina 

■    E 

500 

500 

2893 

Printing  Ink 

32592  

Explosives  Manufacturing 

E 

750 

750 

2892 

Explosives 
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325991  

325992  

325998  

Custom    Compounding    of    Pur- 
chased Resin. 

Ptiotographic   Film,    Paper,    Plate 
and  Chemical  Manufacturing. 

All  Other  Chemical   Product  and 
Preparation  Manufacturing. 

E 
N 

R 

500 
500 

500 

500 
500 

1.000 

500 

500 
500 

3087 
•3861 

•2819 

*2899 

*3952 
•3999 

Custom  Compounding  of  Pur- 
chased Plastics  Resin 

Photographic  Equipment  and  Sup- 
plies (photographic  films,  paper, 
plates  and  chemicals) 

Industrial  Inorganic  Chemicals, 
NEC  (activated  cartx>n  and 
charcoal) 

Chemicals  and  Chemical  Prepara- 
tions, NEC  (except  frit  and  table 
salt) 

Lead  Pencils  and  Art  Goods 
(drawing  inks  and  India  ink) 

Manufacturing  Industries,  NEC 
(matches) 

Subsector  326 — Plastics  and  Rubber  Products  Manufacturing 


326111  

Unsupported  Plastics  Bag  Manu- 
facturing. 

N 

500 

500 

•2673 

Plastics,  Foil,  and  Coated  Paper 
Bags  (plastics  bags) 

326112  

Unsupported    Plastics    Packaging 
Film  and  Sheet  Manufacturing. 

N 

500 

500 

•2671 

Packaging  Paper  and  Plastks 
Film,  Coated,  and  Laminated 
(plastics  packaging  film  and 
sheet) 

326113  ..... 

Unsupported    Plastics    Rim    and 
Sheet  (except  Packaging)  Man- 
ufacturing. 

E 

500 

500 

3081 

Unsupported  Plastics  Film  and 
Sheets 

326121  

Unsupported       Plastics       Profile 
Shape  Manufacturing. 

R 

500 

500 
500 

3082 
•3089 

Unsupported       Plastics       Profile 

Shapes 
Plastics    Product,    NEC    (plastics 

sausage  casings) 

326122  

Plastics    Pipe    and    Pipe    Fitting 
Manufacturing. 

R 

500 

500 
500 

3084 
•3089 

Plastics  Pipe 

Plastk:s  Products,  NEC  (pipe  fit- 
tings) 

32613  

Laminated   Plastics   Plate,   Sheet 
and  Shape  Manufacturing. 

E 

500 

500      " 

3083 

Laminated  Plastics  Plate,  Sheet 
and  Profile  Shapes 

32614  

Polystyrene  Foam  Product  Manu- 
facturing. 

N 

500 

500 

•3086 

Plastics  Foam  Products  (poly- 
styrene foam  products) 

32615  

Urethane  and  Other  Foam  Product 
(except   Polystyrene)    Manufac- 
turing. 

N 

500 

500 

•3086 

Plastics  Foam  Products  (urethane 
foam  products) 

32616  

Plastics  Bottle  Manufacturing 

E 

500 

500 

3085 

Plastics  Bottles 

326191  

Plastics  Plumbing   Fixture  Manu- 
facturing. 
Resilient  Floor  Covering  Manufac- 

E 

500 

500 

3088 

Plastics  Plumt>ing  Rxtures 

326192  

R 

750 

500 

•3069 

Fabricated  Rubber  Products,  NEC 

turing. 

750 

3996 

(rubber  resilient  floor  coverings) 
Linoleum,       Asphalted-Felt-Base, 
and  Other  Hard  Surface  Floor 
Coverings,  NEC 

326199  

All  Other  Plastics  Product  Manu- 
facturing. 

R 

500 

500 

•3089 

Plastics  Products,  NEC  (except 
plastics  pipe  fittings  and  plastics 
sausage  casings) 

500 

•3999 

Manufacturing  Industries,  NEC 
(plastk:s  products  such  as 
combs,  hair  curlers,  etc.) 

326211  

Tire    Manufacturing    (except    Re- 
treading). 

E 

51,000 

5  1,000 

3011 

Tires  and  Inner  Tubes 

326212  

Tire  Retreading 

N 

500 

$10.5 

•7534 

Tire  Retreading  and  Repair  Shops 
(rebuilding) 

32622  

Rubber  and  Plastics  Hoses  and 
Belting  Manufacturing. 

E 

500 

500 

305? 

Rubber  and  Plastics  Hose  and 
Belting 

326291  

Rubber  Product  Manufacturing  for 
Mechanical  Use. 

E 

500 

500 

3061 

Mokted,  Extnided,  and  Lathe-Cut 
Mechanical  Rubber  Goods 

Federal  Register / Vol.  64.  No.  204 /Friday,  October  22,  1999 / Proposed  Rules 57213 


;al  Prepara- 
rit  and  table 


)d  Plastics 
Laminated 
film    and 


s       Profile 
C    (plastics 


Table  IV— Continued 

- 

Proposed 

1997 

NAICS 

rode 

1997  NAICS 
industry  description 

New, 

Existing  or 
Revised 
industry 

size 
standard 

($  million  or 

emp  #)  for 

NAICS 

industry 

Existing  size 

standfard 
($  million  or 
emp  #)  for 
SIC  activity 

1987  SIC 

code 
(*  =  part  of 
SIC  code) 

1987  SIC 
industry  description 

326299  

All  Otfier  Rubber  Product  Manu- 
facturing. 

R 

500 

500 

*.T069 

Fabricated  Rubber  Products,  NEC 
(except  rubberized  fabric  and 
rubtier  resilient  fkx)r  covering) 

SubSMtor  327— Nonmetallic  Mineral  Product  Manufacturing 

327111  

Vitreous  Cfiina  Plumbing  Fixtures 
and    China    and    Earthenware 
Bathroom  Accessories  Manufac- 

e 

750 

750 

3261 

Vitreous  China  Plumbing  Fixtures 
and  China  and  Earthenware  Fit- 
tings and  Bathroom  Accessories 

327112  

turing. 
Vitreous  China,  Fine  Earthenware 
and  Other  Pottery  Product  Man- 
ufacturing. 

N 

500 

500 

500 
500 

3262 

3263 
3269 

Vitreous  China  Table  and  Kitchen 
Articles 

Fine     Earthenware     (Whiteware) 

Table  and  Kitchen  Articles 
Pottery  Products,  NEC 

327113  

Porcelain  Electrical  Supply  Manu- 
facturing. 
Brick    and    Structural    Clay    Tile 

E 

500 

500 

3264 

Porcelain  Electrical  Supplies 

327121  

e 

500 

500 

3251 

Brick  and  Stnx:tural  Clay  Tile 

Manufacturing. 

327122  

Ceramic  Wall  and  Floor  Tile  Man- 
ufacturing. 

e 

500 

500 

3253 

Ceramic  Wall  and  Floor  Trie 

327123  

Other    Structural     Clay     Product 
Manufacturing. 

E 

500 

500 

3259 

StniCtural  Clay  Products,  NEC 

327124  

Clay  Refractory  Manufacturing 

E 

500 

500 

3255 

Clay  Refractories 

327125  

Nonclay  Refractory  Manufacturing 

•    E 

750 

750 

3297 

Nonclay  Refractories 

32721 1 

Flat  Glass  Manufacturina  

E" 

1.000 

1.000 

3211 

Flat  Glass 

327212  

Other  Pressed  and  Blown  Glass 
and  Glassware  Manufacturing. 

E 

750 

750 

3229 

Pressed  and  Btown  Glass  and 
Glassware,  NEC 

327213  

Glass  Container  Manufacturing 

E 

750 

750 

3221 

Glass  Containers 

327215  

Glass      Product      Manufacturing 
Made  of  Purchased  Glass. 

E 

500 

500 

3231 

Glass  Products  Made  of  Pur- 
chased Glass 

32731 

Cement  Manufacturina  

E 

750 

750 

3241 

Cement,  Hydraulic 

32732  

Ready-Mix     Concrete     Manufac- 

E 

500 

500 

3273 

Ready-Mixed  Concrete 

327331  ..... 

turing. 
Concrete  Block  and  Brick  Manu- 

E ■ 

500 

500 

3271 

Concrete  Block  and  Brick 

327332  

facturing. 
Concrete  Pipe  Manufacturing 

N 

500 

500 

•3272 

Concrete  Products,  Except  Bkx* 
and  Brick  (concrete  pipe) 

32739  

Other  Concrete  Product  Manufac- 
turing. 

N 

500 

500 

•3272 

Concrete  Products,  Except  Block 
and  Brick  (concrete  products, 
except  dry  mix  concrete  and 
pipe) 

32741 

Lime  Manufacturina         

E 

500 

500 

3274 

Lime 

32742  

Gypsum  Product  Manufacturing  .... 

R 

1,000 

1,000 
500 

3275 
•3299 

Gypsum  Products 

Nonmetallic  Mineral  Products. 
NEC  (moldings,  ornamental  and 
architectural  plaster  wort<) 

32791  

■Abrasive  Product  Manufacturing  ... 

R 

500 

500 

•3291 

Abrasive  Products  (except  steel 
wool  with  or  without  soap) 

327991  

Cut    Stone    and    Stone    Product 
Manufacturing. 

E 

500 

500 

3281 

Cut  Stone  and  Stone  Products 

327992  

Ground   or  Treated   Mineral   and 
Earth  Manufacturing. 

E 

500 

500 

3295 

Minerals  and  Earths,  Ground  or 
Othenvise  Treated 

327993 

Mineral  Wool  Manufacturina 

E 

750 

750 

3296 

Mineral  Wool 

327999  

All    Other    Miscellaneous    Non- 
metallic  Mineral  Product  Manu- 

R 

500 

500 

•3272 

Concrete  Products,  Except  Block 
and  Brick  (dry  mixture  concrete) 

facturing. 

750 
500 

•3292 
•3299 

Asbestos  Products  (except  brake 
pads  and  linings) 

Nonmetallic  Mineral  Products, 
NEC  (except  moldings,  orna- 
mental and  architectural  plaster 
work) 

57214 


Federal  Register /Vol.  64,  No.  204 /Friday,  October  22,  1999 /Proposed  Rules 


Table  IV— Continued 


1997 

NAICS 

code 


1997  NAICS 
industry  description 


New, 

Existing  or 

Revised 

industry 


Proposed 

size 

standard 

($  million  or 

emp  #)  for 

NAICS 

industry 


Existing  size 
standard 

($  million  or 
emp  #)  for 

SIC  activity 


1987  SIC 

code 
(•  =  part  of 
SIC  code) 


1987  SIC 
industry  descrifition 


Subsector  331 — Primary  M«tal  Manufacturing 


331111  

Iron  and  Steel  Mills 

N 

1.000 

1.000 

•3312 

Steel  Wortcs,  Blast  Fumaces  (In- 
cluding Coke  Ovens),  and  Roll- 

ing Mills  (except  coke  ovens  not 

integrated  with  steel  mills) 

750 

•3399 

Primary  Metal  Products,  NEC  (fer- 
rous powder,  paste,  flakes,  etc.) 

331112  

Electrometallurgical         Ferroalloy 
Product  Manufacturing. 

R 

750 

750 

•3313 

Electrometallurgical  Products,  Ex- 
cept Steel  (ferroalloys) 

33121  

Iron   and   Steel    Pipe   and   Tutje 
Manufacturing  from   Purchased 
Steel. 

E 

1.000 

1.000 

3317 

Steel  Pipe  and  Tubes 

331221  

Cold-Rolled  Steel  Shape  Manufac- 
turing. 

E 

1,000 

1.000 

3316 

Cdd-Rolled  Steel  Sheet.  Strip  and 
Bars 

331222  

Steel  Wire  Drawing 

R 

1,000 

1.000 

•3315 

Steel  Wiredrawing  and  Steel  Nails 
and  Spikes  (steel  wire  drawing) 

331311  

Alumina  Refining  

N 

1,000 

1.000 

*2819 

Industrial  Inorgank:  Chemkals. 
NEC  (alumina) 

331312  

Primary  Aluminum  Production 

E 

1.000 

1.000 

3334 

Primary  Production  of  Aluriiinum 

331314  

Secondary  Smelting  and  Alloying 
of  Aluminum. 

N 

750 

500 
750 

*3341 
•3399 

Secondary  Smelting  and  Refining 
of  Nonfenous  Metals  (alu- 
minum) 

Primary  Metal  Products,  NEC  (alu- 
minum powder,  paste,  flakes, 
etc.) 

331315  

Aluminum  Sheet,   Rate  and  Foil 
Manufacturing. 

E 

750 

750 

3353 

Aluminum  Sheet,  Plate,  and  Foil 

331316  

Aluminum  Extruded  Product  Man- 
ufacturing. 

E 

750 

750 

3354 

Aluminum  Extmded  Products 

331319  

Other  Aluminum  Rolling  and  Draw- 
ing. 

R 

750 

750 
1,000 

saw 

•3357 

Aluminum  Rolling  and  Drawing. 
NEC 

Drawing  and  Insulating  of  Non- 
ferrous  Wire  (aluminum  wire 
drawing) 

331411  

Primary  Smelting  and  Refining  of 
Copper. 

E 

1,000 

1.000 

3331 

Primary  Smelting  and  Refining  of 
Copper 

331419  

Primary  Smelting  and  Refining  of 
Nonfenous  Metal  (except  Cop- 
per and  Aluminum). 

E 

750 

750 

3339 

Primary  Smelting  and  Refining  of 
Nonfenous  Metals.  Except  Cop- 
per and  Aluminum 

331421  

Copper  Rolling,  Drawing  and  Ex- 
truding. 

E 

750 

750 

3351 

Rolling,  Drawing,  and  Extruding  of 
Copper 

331422  

Copper  Wire  (except  Mechanical) 
Drawing. 

N 

1.000 

1.000 

•3357 

Drawing  and  Insulating  of  Non- 
ferrous  Wire  (copper  wire  draw- 
ing) 

Secondary  Smelting  and  Refining 

331423  

Secondary  Smelting,  Refining,  and 

R 

750 

500 

•3341 

Alloying  of  Copper. 

750 

*3399 

of  Nonfenous  Metals  (copper) 
Primary    Metal    Products,     NEC 
(copper  powders,  flakes,  paste, 
etc.) 

331491  

Nonfen-ous  Metal  (except  Copper 
and  Aluminum)  Rolling,  Drawing 
and  Extruding. 

R 

750 

750 
1.000 

3356 
•3357 

Rolling,  Drawing  and  Extmding  of 
Nonferrous  Metals,  Except  Cop- 
per and  Aluminum 

Drawing  and  Insulating  of  Non- 
fenous Wire  (wire  drawing  ex- 
cept copper  or  aluminum) 

331492  

Secondary  Smelting,  Refining,  and 
Alloying    of    Nonferrous    Metal 
(except  Copper  and  Aluminum). 

N 

750 

750 

•3313 

Electrometallurgteal  Products.  Ex- 
cept Steel  (except  copper  and 
aluminum) 

500 
750 

•334^1 
•3399 

Secondary  Smelting  and  Reining 
of  Nonfen-ous  Metals  (except 
copper  and  aluminum) 

Primary  Metal  Products,  NEC  (ex- 

cept copper  and  aluminum) 

331511  

Iron  Foundries  

R          "^ 

500 

500 

3321 

Gray  and  Ductile  Iron  Foundries 
Malleable  Iron  Foundries 

500 

3322 
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1997 

NAICS 

code 

1997  NAICS 
industry  description 

Maui 

Existing  or 
Revised 
industry 

Proposed 

size 

standard 

($  million  or 

emp  #)  for 

NAICS 

industry 

Existing  size 
standard 

($  million  or 
emp  #)  for 
SIC  activity 

1987  SIC 

code 
(*  =  part  of 
SIC  code) 

1987  SIC 
industry  description 

331512 

Steel  Investment  Foundries 

E 
E 

E 
E 

E 

E 

E 

500 
500 

500 
500 

500 

500 

500 

500 
500 

500 
500 

500 

500 

500 

3325 

3363 
3364 

3365 

3366 

3369 

Steel  Investment  Foundries 

331513  

331521  

331522  

331524  

331525  

331528  

Steel   Foundries,   (except   Invest- 
ment). 

Aluminum  Die-Casting  Foundries  .. 

Nonferrous     (except     Aluminum) 
Die-Casting  Foundries. 

Aluminum  Foundries  (except  Die- 
Casting). 

Copper    Foundries    (except    Die- 
Casting). 

Ottier  Nonfentxjs  Foundries  (ex- 
cept Die-Casting). 

Steel  Foundries,  NEC 

Aluminum  Die-Castings 
Nonferrous   Die-Castings,    Except 

Aluminum 
Aluminum  Foundries 

Copper  Foundries 

Nonferrous  Foundries,  Except  Alu- 
minum and  Copper 

Subsector  332— Fabricated  Metal  Product  Manijfacturir>g 


332111  

Iron  an6  Steel  Forging „ 

E 

500 

500 

3462 

Iron  and  Steel  Forgings 

332112 

Nonferrous  Foraino 

E 

500 

500 

3463 

Nonferrous  Forgings 

332114 

Custom  Roll  Formina 

N 

500 

500 

•3449 

Miscellaneous     Stnjctural     Metal 

Work  (custom  roll  forming) 

332115  

Crown  and  Closure  Manufacturing 

E 

500 

500 

3466 

Crowns  and  Closures 

332116  

Metal  Stamping 

N 

500 

500 

•3469 

Metal    Stampings,    NEC    (except 

kitchen  utensils,  pots  and  pans 

• 

for  cooking  and  coins) 

332117  

Powder  Metallurgy  Part  Manufac- 
turing. 

N 

500 

500 

♦3499 

Fabricated  Metal  Products,  NEC 
(powder  metallurgy) 

332211  

Cutlery  and  Flatware  (except  Pre- 
cious) Manufacturing. 

N 

500 

500 
500 

3421 
•3914 

Cutlery 

Silverware,  Plated  Ware,  and 
Stainless  Steel  Ware  (cutlery 
and  flatware  except  precious) 

Hand  and  Edge  Tool   Manufac- 

R 

500 

500 

3423 

Hand  and  Edge  Tods,  Except  Ma- 

turing. 

chine  Tools  and  Handsaws 

500 

•3523 

Farm   Machinery   and   Equipment 

(hand  hair  clippers  for  animals) 

■ 

500 

•3524 

Lawn   and  Garden  Tractors  and 

Home  Lawn  and  Garden  Equip- 
ment (nonpowered  lawnmowers) 

500 

500 
500 

•3545 

•3799 
•3999 

Cutting  Tools,  Machine  Tools  Ac- 
cessories, and  Machinist  Preci- 
ston  Measuring  Devk»s  (prea- 
sk)n  measuring  devices) 

Transportation  Equipment,  NEC 
(wheelbarrows) 

Manufacturing  Industries,  NEC 
(tape  measures) 

332213  

Saw  Blade  and  Handsaw  Manu- 

E 

500 

500 

3425 

Saw  Blades  and  Handsaws 

3.32214 

facturing. 
Kitchen  Utensil.  Pot  and  Pan  Man- 
ufacturing. 

N 

500 

500 

•3469 

Metal  Stampings,  NEC  (kitchen 
utensils,  pots,  and  pans  for 
cooking) 

3323 

Architectural  and  Stoicturai  Metals 
Manufacturing 

33231  

Plate  Wori(  and  Fabricated  Struc- 
tural Product  Manufacturing 

332311  

Prefabricated  Metal  Building  and 
Component  Manufacturing. 

E 

SCO 

500 

3448 

Prefabricated  Metal  Buildings  and 
Components 

332312  

Fabricated  Structural  Metal  Manu- 

R 

500 

500 

3441 

Fabricated  Structural  Metal 

facturing. 

500 

•3449 

Miscellaneous  Stmctural  Metal 
Wort<  (fabricated  bar  joists  and 
concrete  reinforcing  bars) 

:^313 

Plate  Work  Manufacturino  

N 

500 

500 

•3443 

Fabricated     Plate    Work     (Boiler 

Shops)    (fabricated   plate   wortc 

and  metal  weldments) 

332321  

Metal  Window  and  Door  Manufac- 
turing. 

R 

500 

500 

3442 

Metal  Doors,  Sash,  Frames,  MokJ- 
ing  and  Trim 
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332322 
332323 

33241  . 

33242. 
33243. 

332431 
332439 


1997  NAICS 
industry  description 


33251  . 

332611 
332612 
332618 


33271  . 

332721 

332722 

332811 
332812 

332813 


Sheet  Metal  Work  Manufacturing  .. 

Ornamental      and .    Architectural 
Metal  Work  ManiiiFacturing. 


New, 

Existing  or 
Revised 
industry 


Power  Boiler  and  Heat  Exchanger 
Manufacturing. 

Metal  Tank  (Heavy  Gauge)  Manu- 
facturing. 

Metal  Can,  Box,  and  Other  Metal 
Container  (Light  Gauge)  Manu- 
facturing 

Metal  Can  Manufacturing  

Other  Metal  Container  Manufac- 
turing. 


Hardware  Manufacturing 


Spring  (Heavy  Gauge)  Manufac- 
turing. 

Spring  (Light  Gauge)  Manufac- 
turing. 

Other  Fabricated  Wire  Product 
Manufacturing. 


Machine  Shops 


Precision  Turned  Product  Manu- 
facturing. 

Bott,  Nut,  Screw,  Rivet  and  Wash- 
er Manufacturing. 

Metal  Heat  Treating 

Metal  Coating.  Engraving  (except 
Jewelry  and  Silverware),  and  Al- 
lied Servk:es  to  Manufacturers. 

Electroplating,  Plating,  Polishing, 
Anodizing  and  Coloring. 


R 
R 


N 


N 


E 
R 


E 
R 
R 


N 

E 

E 

E 
R 


Proposed 

size 

standard 

($  million  or 

emp  #)  for 

NAICS 

industry 


500 
500 


500 


500 


1,000 
500 


500 


500 
500 
500 


500 

500 

500 

750 
500 

500 


Existing  size 
standard 

($  million  or 
emp  #)  for 

SIC  activity 


500 
500 
500 
500 
500 

500 

500 


1,000 
500 

500 


500 
500 
750 

500 

500 
500 
500 
1,000 

750 

500 
500 

500 

500 

750 
500 

750 


1987  SIC 

code 
(*  =  part  of 
SIC  code) 


•3449 

"lAAA 

3446 
*3449 
•3523 

*3443 

*3443 


3411 
3412 

•3429 


*3499 
•3S|7 

•3429 

•3499 

3493 

*3495 

*3315 

*3399 

3496 
•3599 

3451 

3452 

3398 
•3479 

•3399 


1987  SIC 
industry  description 


Miscellaneous     Structural     Metal 

Wori<  (curtain  wall) 
Sheet  Metal  Wori(  (ducts,  flumes, 

flooring,  siding,  dampers,  etc.) 
Architectural      and      Ornamental 

Metal  Wori( 
Miscellaneous     Stmctural     Metal 

Work  (metal  plaster  bases) 
Fami   Machinery  and   Equipment 

(corrals,     stalls,     and     holding 

gates) 
Fabricated    Plate    Worit    (Boiler 

Shops)  (power  boilers  and  heat 

exchangers) 
Fabricated    Plate    Wori<    (Boiler 

Shops)  (heavy  gauge  tanks) 


Metal  Cans 

Metal  Shipping  Ban-els,  Drums, 
Kegs,  and  Pails 

Hardware,  NEC  (vacuum  and  in- 
sulated bottles,  jugs,  and 
chests) 

Sheet  Metal  Work  (metal  bins  and 
vats) 

Fabricated  Metal  Products,  NEC 
(metal  boxes) 

Industrial  Trucks,  Tractore,  Trail- 
ers, and  Stackers  (metal  air 
cargo  containers) 

Hardware,  NEC  (hardware,  except 
hose  nozzles,  and  vacuum  and 
insulated  bottles,  jugs  and 
chests) 

Fabricated  Metal  Products,  NEC 
(safe  and  vault  locks) 

Steel  Springs,  Except  Wire 

Wire  Springs  (except  watch  a'nd 
clock  springs) 

Steel  Wiredrawing  and  Steel  Nails 
and  Spikes  (nails,  spikes,  paper 
clips  and  wire  not  made  in 
wiredrawing  plants) 

Primary  Metal  Products,  NEC 
(nonfenous  nails,  brads,  staples, 
etc.) 

Miscellaneous  Fabricated  Wire 
Products 

Industrial  and  Commercial  Machin- 
ery and  Equipment,  NEC  (ma- 
chine shops) 

Screw  Machine  Products 

Bolts,  Nuts,  Screws,  Rivets,  and 
Washers 

Metal  Heat  Treating 

Coating,  Engraving,  and  Allied 
Services,  NEC  (except  jewelry, 
silvenvare,  and  flatware  engrav- 
ing and  etching) 

Primary  Metal  Products,  NEC 
(laminating  steel) 


. 

1997 

NAICS 

code 

332911  

Inc 

332912  

FiL 

1 

332913  

Ri 

332919  

Ot 

332991 

332992 

332993 

332994 
332995 

332996 

332997 
332998 

332999 


333111 


333112 
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lural     Metal 


'ork     (Boiler 
)rs  and  heat 


ital  bins  and 
dtjcts,  NEC 


watch  and 


ated     Wire 


1997 

NAICS 

code 


33291 1 
332912 


332913 
332919 


332991 

332992 

332993 

332994 
332995 

332996 

332997 
332998 

332999 


333111 


333112 


1997  NAICS 
industry  description 


Industrial  Valve  Manufacturing 
Fluid  Power  Valve  and  Hose 
ting  Manufacturing. 


Fit- 


Plumblng  Fixture  Fitting  and  Trim 

Manufacturing. 
Other  Metal  Valve  and  Pipe  Fitting 

Manufacturing. 


Ball  and  Roller  Bearing  Manufac- 
turing. 

Small  Arms  Ammunition  Manufac- 
turing. 

Ammunition  (except  Small  Arms) 
Manufacturing. 

Small  Arms  Manufacturing  

Other  Ordnance  and  Accessories 
Manufacturing. 

Fabricated  Pipe  and  Pipe  Fitting 
Manufacturing. 

Industrial  Pattern  Manufacturing  ... 

Enameled  Iron  and  Metal  Sanitary 
Ware  Manufacturing. 

All  Other  Miscellaneous  Fabricated 
Metal  Product  Manufacturing. 


New, 

Existing  or 
Revised 
industry 


E 
R 


R 
R 


E 
E 
E 

E 

E 


E 
E 


Proposed 
size 

standard 

($  million  or 

emp  #)  for 

NAICS 

industry 


Existino  size 

standard 
($  million  or 
emp  #)  for 
SIC  activity 


500 
500 


500 
500 


750 

1,000 

1,500 

1,000 
500 

500 

500 
750 

500 


500 

500 
500 

91,000 


500 
500 
500 

500 

750 

1,000 

1,500 

1,000 
500 

500 

500 
750 

500 

500 

500 

500 
500 
750 
500 

500 


1987  SIC 

code 
(•  =  part  of 
SIC  code) 


3471 

3491 
3492 

•3728 


•3432 
*3429 
•3494 

•3499 

3562 

3482 

3483 

3484 
3489 

3498 

3543 
3431 

•3291 

•3432 

•3494 

•3497 
•3499 
•3537 
•3599 

•3999 


1987  SIC 
industry  description 


Electroplating,  Plating,  Polishing. 
Anodizing,  and  Coloring 

Industrial  Valves 

Fluid  Power  Valves  and  Hose  Fit- 
tings 

Aircraft  Parts  and  Auxiliary  Equip- 
ment, NEC  (fluid  power  aircraft 
subassemblies) 

Plumbing  Fixture  Fittings  and  Trim 
(except  shower  rods) 

Hardware.  NEC  (hose  nozzles) 

Valves  and  Pipe  Fittings,  NEC  (ex- 
cept metal  pipe  hangers  and 
supports) 

Fabricated  Metal  Products,  NEC 
(metal  aerosol  valves) 

Ball  and  Roller  Bearings 

Small  Arms  Ammunition 

Ammunition,     Except    for    Small 

Arms 
Small  Anns    . 
Ordnance  and  Accessories,  NEC 

Fabricated  Pipe  and  Pipe  Fittings 

Industrial  Patterns 

Enameled  Inm  and  Metal  Sanitary 
Ware 

Abrasive  Products  (steel  wool  with 
or  without  soap) 

Plumbing  Fixture  Fittings  and  Trim 
(metal  shower  rods) 

Valves  and  Pipe  Fittings,  NEC 
(metal  pipe  hangers  and  sup- 
ports) 

Metal  Foil  and  Leaf  (foil  and  foil 
containers) 

Fabricated  Metal  Products,  NEC 
(other  metal  products) 

Industrial  Trucks,  Tractors,  Trail- 
ers, and  Stackers  (metal  pallets) 

Industrial  and  Commercial  Machin- 
ery and  Equipment,  NEC  (flexi- 
ble metal  hose) 

Manufacturing  Industries,  NEC 
(other  miscellaneous  metal 
products,  such  as  combs,  hair 
curiers,  etc.) 


Subsector  333— Machinery  Manufacturing 


Farm  Machinery  and  Equipment 
Manufacturing. 


Lawn  and  Garden  Tractor  and 
Home  Lawn  and  Garden  Equip- 
ment Manufacturing. 


500 


500 


500 


500 


•3523 


•3524 


Farm  Machinery  and  Equipment 
(except  conals,  stalls,  holding 
gates,  hand  clippers  for  animals, 
and  farm  conveyors/elevators) 

Lawn  and  Garden  Tractors  and 
Home  Lawn  and  Garden  Equip- 
ment (except  nonpowered 
lawnmowers) 


ucts.     NEC 
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1997 

NAICS 

code 


1997  NAICS 
industry  description 


New, 

Existing  or 
Revised 
industry 


Proposed 

size 

standard 

($  million  or 

emp  #)  for 

NAICS 

industry 


Existina  size 
standard 

($  million  or 
emp  *)  for 

SIC  activity 


1987  SIC 

code 
(*  =  part  of 
SIC  code) 


1987  SIC 
industry  description 


33312  . 

333131 

333132 

33321  . 

33322  . 

333291 

333292 
333293 

333294 

333295 

333298 


333311 
333312 

333313 


333314 


333315  .. 
333319  .. 


Constniction  Machinery  Manufac- 
turing. 


Mining  Machinery  and  Equipment 
Manufacturing. 

Oil  and  Gas  Field  Machinery  and 
Equipment  Manufacturing. 

Sawmill  arul  Woodwortdng  Ma- 
chinery Manufacturing. 

Plastics  and  Rubber  Industry  Ma- 
chinery Manufacturing. 

Paper  Industry  Machinery  Manu- 
facturing. 

Textile  Machinery  Manufacturing  .. 

Printing  Machinery  and  Equipment 
Manufacturing. 

Food  Product  Machinery  Manufac- 
turing. 

Semiconductor  Machinery  Manu- 
facturing. 

All  Ottier  Industrial  Machinery 
Manufacturing. 


Automatic  Vending  Machine  Man- 
ufacturing. 

Commercial  Laundry,  Drydeaning 
and  Pressing  Machine  Manufac- 
turing. 

Office  Machinery  Manufacturing  .... 


Optical  Instrument  and  Lens  Man- 
ufacturing. 

Photographic  and  Photocopying 
Equipment  Manufacturing. 

Other  Commercial  and  Sen/ice  In- 
dustry Machinery  Manufacturing. 


E 
E 
N 


E 
E 

E 

N 


E 
E 

N 


E 
N 


750 


500 

500 
500 
500 

500 

500 
500 

500 

500 

500 


500 
500 

1,000 


500 
500 

500 


750 


500 

500 
500 
500 

500 

500 
500 

500 

500 

500 


500 
500 

500 

1,000 

500 

500 
500 

500 


500 
500 


750 


•3531 


3532 

3533 

3553 

•3559 

3554 

3552 
3555 

3556 

•3559 

•3559 


•3639 
3581 
3582 

•3578 

•3579 

3827 
•3861 

•3559 


3589 
•3599 


•3699 


Constmction  Machinery  and 
Equipment  (except  railway  track 
maintenance  equipment;  winch- 
es, aerial  work  platforms;  arKi 
automotive  wreckers  hoists) 

Mining  Machinery  and  Equipment, 
Except  Oil  and  Gas  Fiekl  Ma- 
chinery and  Equipment 

Oil  and  Gas  Field  Machinery  and 
Equipment 

Woodworking  Machinery 

Special  Industry  Machinery,  NEC 
(rubber  and  plastics  manufac- 
turing machinery) 

Paper  Industries  Machinery 


Textile  Machinery 

Printing    Trades    Machinery 

Equipment 
Food  Products  Machinery 


and 


Special  Industry  Machinery,  NEC 
(semiconductor  machinery  man- 
ufacturing) 

Special  Industry  Machinery,  NEC 
(except  mbber  and  plastics 
manufacturing  machinery,  semi- 
conductor manufacturing  ma- 
chinery, and  automotive  mainte- 
nance equipment) 

Household  Appliances,  NEC 
(household  sewing  machines) 

Automatk:  Vending  Machines 

Commercial  Laundry,  Drydeaning 
and  Pressing  Machines 

Cateulating  and  Accounting  Ma- 
chinery, Except  Electronic  Com- 
puters (except  point  of  sales  ter- 
minals and  funds  transfer  de- 
vtees) 

Offk%  Machines,  NEC  (except 
timeclocks,  time  stamps,  pencil 
sharpeners,  stapling  machines, 
etc.) 

Optical  Instruments  and  Lenses 

Photographic  Equipment  and  Sup- 
plies (except  photographic  film, 
paper,  plates  and  chemicals) 

Special  Industry  Machinery,  NEC 
(automotive  maintenance  equip- 
ment) 

Sen/ice  Industry  Machinery,  NEC 

Industrial  and  Commerdal  Machin- 
ery and  Equipment,  NEC  (car- 
nival amusement  park  equip- 
ment) 

Electrical  Machinery,  Equipment 
and  Supplies,  NEC  (electronic 
teaching  machines  and  flight 
simulators) 
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Machinery    and 


1997 

NAICS 

code 


333411  . 

333412 
333414 

333415 


333511 


Machinery,  NEC    ^M 

333512  

machinery  man-    ^| 

Machinery,  NEC    ^| 

333513  

and    plastics    ^H 
lachinery,  semi-    ^H 

333514  

utactunng    ma-    ^| 

omotive  mainte-    ^H 

■ 

333515  

liances.       NEC    ^M 

ng  machines)         ^| 

Machines             ^| 

333516  

jry,  Drycleaning    ^M 

ichines                  ^H 

333518  

ftrroHntinn    Ma.      ^H 

333611  

tiectronic  com-     ^| 

oint  of  sales  ter-     ^H 

ds  transfer  de-     ^H 

333612  

NEC    (except     ^| 

stamps,  pencil     ^H 

333613  

piing  machines.     ^| 

333618  

;  and  Lenses         ^H 

pment  and  Sup-     ^M 

otographic  film,     ^H 

i  chemicals)          ^H 

Machinery,  NEC     ^H 

333911  

fitenance  equip-     ^H 

achinery,  NEC       ^| 

meit:ial  Machin-     ^| 

lent.  NEC  (car-     ^1 

333912  

nt   park   equip-     ^H 

333913  .„.. 

3ry,    Equipment     ^| 

MEC  (electronic     ^M 

333921  

nes    and    flight     ^H 

1997  NAICS 
industry  description 


Air  Purification  Equipment  Manu- 
facturing. 


Industrial    and    Commercial    Fan 
and  Blower  Manufacturing. 

Heating  Equipment  (except  Wami 
Air  Furrraces)  Manufacturing. 


Air-Conditioning  and  Warm  Air 
Heating  Equipment  and  Com- 
mercial and  Industrial  Refrigera- 
tion Equipment  Manufacturing. 


Industrial  Mold  Manufacturing 


Machine     Tool     (Metal     Cutting 

Types)  Manufacturing. 
Machine    Tool     (Metal    Forming 

Types)  Manufacturing. 
Special  Die  and  Tool,  Die  Set,  Jig 

and  Fixture  Manufacturing. 

Cutting  Tool  and  Machine  Tool  Ac- 
cessory Manufacturing. 


Rolling  Mill  Machinery  and  Equip- 
ment Manufacturing. 

Other  Metalworiting  Machinery 
Manufacturing. 

Turt>ine  and  Turtjine  Generator 
Set  Unit  Manufacturing. 

Speed  Changer,  Industrial  High- 
Speed  Drive  and  Gear  Manufac- 
turing. 

Mechanical  Power  Transmission 
Equipment  Manufacturing. 

Other  Engine  Equipment  Manufac- 
turing. 


Pump    and    Pumping    Equipment 
Manufacturing. 


Air  and  Gas  Compressor  Manufac- 
turing. 

Measuring  and  Dispensing  Pump 
Manufacturing. 

Elevator  and  Moving  Stainway 
Manufacturing. 


New, 

Existing  or 
Revised 
industry 


R 

R 


E 
E 
R 


Proposed 

size 

standard 

($  million  or 

emp  #)  for 

NAICS 

industry 


500 

500 
500 

750 


E 
E 

E 


E 
R 


E 
E 
E 


500 

500 
500 
500 

500 

500 

500 

1.000 

500 

500 
1,000 


Existing  size 

standard 
($  million  or 
emp  #)  for 
SIC  activity 


500 

500 
500 
500 


500 

500 

500 
750 

500 
750 

500 

500 
500 
500 

500 

500 
500 
1,000 

500 

500 
1.000 

750 

500 
1.000 

500 
500 
500 


1987  SIC 

code 
(*  =  part  of 
SIC  code) 


1987  SIC 
industry  description 


•3564 

•3564 

3433 
•3634 

•3443 
•3585 

•3544 

3541 

3542 

•3544 

•3545 

3547 
3549 

3511 

3566 

3568 
•3519 

•3699 

3561 
•3743 

3563 
3586 
3534 


Industrial  and  Commerce!  Fans 
and  Blowers  and  Air  Purification 
Equipment  (air  purification 
equipment) 

Industrial  and  Commercial  Fans 
arxj  Blowers  and  Air  Purification 
Equipment  (fans  arxJ  blowers) 

Heating  Equipment.  Except  Elec- 
tric and  Warm  Air  Furnaces 

Electric  Housewares  and  Fans 
(wall  and  basetx>ard  heating 
units  for  permanent  installation) 

Fabricated  Plate  Work  (Boiler 
Shops)  (metal  cooling  towers) 


Air-Conditioning  and  Warm  Air 
Heating  Equipment  and  Com- 
mercial and  Industrial  Refrigera- 
tion Equipment  (except  motor 
vehicle  air-conditioning) 

Special  Dies  and  Tools,  Die  Sets, 
Jigs  and  Fixtures,  and  Industrial 
Molds  (industrial  molds) 

Machine  Tods,  Metal  Cutting  Type 

Machine  Tools,  Metal  Fonning 
Type 

Special  Dies  and  Tools,  Die  Sets. 
Jigs  and  Fixtures,  and  Industrial 
Mokls  (except  molds) 

Cutting  Tools,  Machine  Tool  Ac- 
cessories, and  Machinists'  Pre- 
cision Measuring  Devices  (ex- 
cept precision  measuring  de- 
vices) 

Roiling  Mill  Machinery  and  Equip- 
ntent 

Metalworking  Machinery.  NEC 

Steam,  Gas,  and  Hydraulic  Tur- 
l)ines,  and  Turbine  Generator 
Set  Units 

Speed  Changers,  Industrial  High- 
Speed  Drives,  and  Gears 

Mechanical  Power  Transmission 
Equipment,  NEC 

Internal  Combustion  Engines.  NEC 
(except  stationary  engine  radi- 
ators) 

Electrical  Machinery,  Equipment 
and  Supplies.  NEC  (outtioard 
electric  motors) 

Pumps  and  Pumping  Equipment 

Railroad  Equipment  (locomotive 
fuel  lubricating  or  cooling  me- 
dium pumps) 

Air  and  Gas  Compressors 

Measuring  and  Dispensing  Pumps 
Elevators  and  Moving  Stainways 
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Table  IV— Continued 


Proposed 

1997 

NAICS 

code 

-1997  NAICS 
industry  description 

Exi.sting  or 
Revised 
industry 

size 

standard 

($  million  or 

emp  #)  for 

NAICS 

industry 

Existing  size 
standard 

($  million  or 
emp  #)  for 

SIC  activity 

1967  SIC 

code 
(*  =  part  of 
SIC  code) 

1987  SIC 
industry  description 

333922 

Conveyor  and  Conveying  Equip- 
ment Manufacturing. 

R 

500 

500 
500 

*3523 
3535 

Farm  Machinery  and  Equipment 
(farm  conveyors  and  elevators) 

Conveyors  and  Conveying  Equip- 
ment 

Overtiead      Traveling       Cranes, 

333923  

Overtiead  Traveling  Crane,  Hoist 

R 

500 

500 

3536 

and  Monorail  System  Manufac- 

Hoists, and  Monorail  Systems 

turing. 

750 

•3531 

Constoiction  Machinery  and 
Equipment  (winches,  aerial  worii 
platforms.  and  automobile 
wrecker  hoists) 

333924  

Industrial   Truck,    Tractor,    Trailer 
and  Stacker  Machinery  Manu- 
■    facturing. 

R 

750 

750 

•3537 

Industrial  Trucks,  Tractors,  Trail- 
ers, and  Stackers  (except  metal 
pallets  and  metal  air  cargo  con- 
tainers) 

333991  

Power-Driven  Hand  Tool  Manufac- 
turing. 

E 

500 

500 

3546 

Power-Driven  Handtools 

333992  

Welding  and  SokJering  Equipment 
Manufacturing. 

R 

500 

500 

•3548 

Electric  and  Gas  Wekfing  and  Sol- 
dering Equipment  (except  trans- 
formers for  arc-welding) 

333993  

Packaging   .Machinery    Manufac- 
turing. 

E 

500 

500 

t. 

3565 

Packaging  Machinery 

333994  

Industrial    Process    Fumace   and 
Oven  Manufacturing. 

E 

500 

500 

3567 

Industrial  Process  Furnaces  and 
Ovens 

333995  

Fluid  Power  Cylinder  and  Actuator 
Manufacturing. 

E 

500 

500 

3593 

Fluid  Power  Cylinders  and  Actu- 
ators 

333996  

Fluid    Power    Pump    and    Motor 
Manufacturing. 

E 

500 

500 

3594 

RukJ  Power  Pumps  and  Motors 

333997  

Scale  and  Balance  (except  Lat>- 
oratory)  Manufacturing. 

E 

500 

500 

3596 

Scales  and  Balances,  Except  Lab- 
oratory 

333999  

All  Other  Miscellaneous  General 
Purpose    Machinery    Manufac- 

R 

500 

500 

•3599 

Industrial  and  Commercial  Machin- 
ery and  Equipment,  NEC  (other 

turing. 

500 

3569 

industrial  and  commercial  ma- 
chinery and  equipment) 
General  Industrial  Machinery  and 
Equipment,  NEC 

Subsector  334— Computer  and  Electronic  Product  Manufacturing 


334111  

Electronk:     Computer     Manufac- 
turing. 

E 

1.000 

1.000 

3571 

Electronk:  Computers 

334112 

Computer  Storage  Device  Manu- 
facturing. 

Computer  Tenninal  Manufacturing 

E 

1.000 

1,000 

3572 

Computer  Storage  Devices 

334113 

E 

1,000 

1,000 

3575 

Computer  Terminals 

334119 

Other  Computer  Peripheral  Equip- 
ment Manufacturing. 

R 

1,000 

1.000 
1,000 

3577 
•3578 

Computer  Peripheral  Equipment. 
NEC 

Calculating  and  Accounting  Ma- 
chines, Except  Electronic  Com- 

750 

•3699 

puters  (point  of  sale  terminals 

and  fund  transfer  devices) 
Electrical    Machinery,    Equipment 

and  Supplies,   NEC  (bar  code 

scanners) 
Telephone  and  Telegraph  Appa- 

33421   

Telephone    Apparatus    Manufac- 

R 

1,000 

1,000 

•3661 

turing. 

ratus  (except  telephone  trans- 
formers and  consumer  external 
modems) 
Radio  and  Television  Broadcasting 

33422  

Radto  and  Television  Broadcasting 

R 

750 

750 

3663 

and   Wireless   Communications 

and  Communication  Equipment 

Equipment  Manufacturing. 

500 

•3679 

Electronic      Components,      NEC 
(communication  equipment) 

33429  

Other  Communications  Equipment 
Manufacturing. 

E 

750 

> 

750 

3669 

Communications  Equipment,  NEC 

33431  

Audio  and  Video  Equipment  Man- 
ufacturing. 

E 

750 

750 

3651 

Household     Audio     and     Video 
Equipment 
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1997 

NAICS 

code 


334417 
334418 


334419 
334510 


334518 


Table  IV— Continued 


334411 
334412 

334413 

334414 
334415 
334416 


1997  NAICS 
industry  description 


Electron  Tube  Manufacturing  

Bare  Printed  Circuit  Board  Manu- 
facturing. 
Semiconductor  and   Related   De- 
vice Manufacturing. 
Electronic  Capacitor  Manufacturing 
Electronic  Resistor  Manufacturing 
Electronic  Coil,  Transfonner,  and 
Other  Inductor  Manufacturing. 


New, 

Existing  or 
Revised 
industry 


334511 

334512 
334513 

334514 
334515 


334516 
334517 


334519 


Electronic  Connector  Manufac- 
turing. 

Printed  Circuit  Assembly  (Elec- 
tronic Assembly)  Manufacturing. 


Other  Electronic  Component  Man- 
ufacturing. 

Electromedical  and 

Electrotherapeutic  Apparatus 
Manufacturing. 


Search,  Detection,  Navigation, 
Guidance,  Aeronautical,  and 
Nautical  System  and  Instrument 
Manufacturing. 

Automatic  Environmental  Control 
Manufacturing  for  Residential, 
Commercial  and  Appliance  Use. 

Instruments  and  Related  Products 
Manufacturing  for  Measuring, 
Displaying,  and  Controlling  In- 
dustrial Process  Variables. 

Totalizing  Fluid  Meter  and  Count- 
ing Device  Manufacturing. 

Instrument  Manufacturing  for 
Measuring  and  Testing  Elec- 
tricity and  Electrical  Signals. 

Analytical  Laboratory  Instalment 
Manufacturing. 

Irradiation  Apparatus  Manufac- 
turing. 


Watch,  Clock,  and  Part  Manufac- 
turing. 


Other  Measuring  and  Controlling 
Device  Manufacturing. 


E 
E 


E 
E 
R 


E 
N 


Proposed 

size 
standard 

($  million  or 

emp  #)  for 

NAICS 

industry 


750 
500 

500 

500 
500 
500 


500 
500 


R 
R 


E 

E 

E 
R 

E 
R 


500 
500 


Existing  size 
standard 

(S  million  or 
emp  #)  for 
SIC  activity 


1987  SIC 

code 
(*  =  part  of 
SIC  code) 


750 

500 
500 

500 
500 

500 
500 

500 


500 


750 
500 

500 

500 

500 

1.000 

500 

500 


500 
500 

1,000 

500 
500 

500 

750 

500 
500 

500 
500 

500 
500 
500 

500 
500 

500 
500 


1987  SIC 
industry  description 


3671 
3672 

3674 

3675 

3676 

•3661 

3677 

•3825 


3678 
•3679 

•3661 

•3679 
•3842 

•3845 

3812 

3822 
3823 

3824 
•3825 

3826 

3844 

•3845 

•3495 
•3579 

3873 
•3829 


Electron  Tubes 
Printed  Circuit  Boards 

Semiconductors  and  Related  De- 
vices 

Electronic  Capacitors 

Electronic  Resistors 

Telephone  and  Telegraph  Appa- 
ratus (telephone  transformers) 

Electronic  Coils,  Transformers. 
and  Other  Inductors 

Instruments  for  Measuring  and 
Testing  of  Electricity  and  Elec- 
trical Signals  (portable  instru- 
ment transformers) 

Electronic  Connectors 

Electronic  Components,  NEC 
(printed  circuit/electronic  assem- 
bly manufacturing) 

Telephone  and  Telegraph  Appa- 
ratus (consumer  external 
modems) 

Electronic  Components,  NEC 
(other  electronic  components) 

Orthopedic,  Prosthetic  and  Sur- 
gical Appliances  and  Supplies 
(electronic  hearing  aids) 

Electromedical  and 

Electrotfierapeutlc  Apparatus 
(otfier  electromedical  artd 
electrotherapeutic  apparatus) 

Search,  Detection,  Navigation, 
Guidance,  Aeronautical,  and 
Nautical  Systems  and  Instru- 
ments 

Automatic  Controls  for  Regulating 
Residential  and  Commercial  En- 
vironments and  Appliances 

Industrial  Instruments  for  Measure- 
ment, Display,  and  Control  of 
Process  Variables;  and  Related 
Products 

Totalizing  Fluid  Meters  and  Count- 
ing Devices 

Instruments  for  Measuring  and 
Testing  of  Electricity  and  Elec- 
trical Signals  (except  portable 
inlstrument  transformers) 

Laboratory  Analytical  Instruments 

X-Ray  Apparatus  and  Tubes  and 
Related  Irradiation  Apparatus 

Electromedical  and 

Electrotherapeutic  Apparatus 
(CT  and  CAT  Scanners) 

Wire  Springs  (clock  and  watch 
springs) 

Office  Machines,  NEC  (time  clocks 
and  other  time  recording  de- 
vices) 

Watches,  Clocks,  Clockwork  Oper- 
ated Devices,  and  Parts 

Measuring  and  Controlling  De- 
vices. NEC  (except  medical 
thermometers) 
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33511  .. 
335121 

335122 
335129 

335211 
335212 

335221 
335222. 
335224. 
335228. 

335311  . 

335312  . 

335313  . 

335314  . 

335911  . 

335912  . 
335921  . 


Table  IV— Continued 

1997 

NAICS 

code 

1997  NAICS 
industry  description 

Maim 

WWffwWf 

Existing  or 
Revised 
industry 

Proposed 

size 

standard 

($  million  or 

emp  #)  for 

NAICS 

industry 

Existino  size 
standard 

($  million  or 
emp  #)  for 

SIC  activity 

1987  SIC 

code 
(*  =  part  of 
SIC  code) 

1987  SIC     - 
industry  description 

334611  

Software  Reproducing 

N 

N 

E 

500 
750 

1.000 

$18.0 
750 

$21.5 
1.000 

•7372 
•365? 

•7819 
3695 

Prepackaged  Software  (reproduc- 
tion of  software) 

Pfionograph  Records  and 
Prerecorded  Audio  Tapes  and 
Disks  (reproduction  of  all  otfier 
media  except  video) 

Services  Allied  to  Motion  Picture 
Production  (reproduction  of 
video) 

Magnetic  and  Optical  Recording 
Media 

334612  

334613  

Prerecorded   Compact   Disc   (ex- 
cept    Software).     Tape,     and 
Record  Reproducing. 

Magnetic  and  Optical   Recording 
Media  Manufacturing. 

SubMctor  335— Electrical  Equipment,  Appliance  and  Component  Manufacturing 


Electric  Lamp  Bulb  and  Part  Man- 
ufacturing. 

Residential  Electric  Lighting  Fix- 
ture Manufacturing. 


Commercial.  Industrial  and  Institu- 
tional Electric  Lighting  Fixture 
Manufacturing. 

Other  Lighting  Equipment  Manu- 
facturing. 


Electric  Housewares  and  House- 
hold Fan  Manufacturing. 


Household  Vacuum  Cleaner  Man- 
ufacturing. 


Household     Cooking     Appliance 

Manufacturing. 
Household  Refrigerator  and  Home 

Freezer  Manufacturing. 
Household     Laundry     Equipment 

Manufacturing. 
Other  Major  Household  Appliance 

Manufacturing. 


Power.  Distribution  and  Specialty 
Transformer  Manufacturing. 


Motor   and    Generator    Manufac- 
turing. 


Switchgear  and  Switchboard  Ap- 
paratus Manufacturing. 

Relay  and  Industrial  Control  Manu- 
facturing. 

Storage  Battery  Manufacturing 

Primary  Battery  Manufacturing 

Fiber  Optic  Cable  Manufacturing  .. 


E 

E 

E 
R 


E 
E 
E 
R 


E 

E 

E 
E 
N 


1,000 

1.000 

500 

500 

500 

500 

500 

500 

500 

750 

750 


750 


750 


750 

750 

500 

750 

750 

1.000 

1,000 

1.000  ^ 

1,000 

500 

500 

500 


750 

1.000 

1,000 

$5.0 

750 

750 

750 

750 

500 
1.000 
1,000 

500 
1,000 
1,000 

3641 

3645 

•3999 

3646 

3648 
•3699 

•3634 

3635 
•3639 

3631 

3632 

3633 

•3639 

•3548 

3612 

3621 

•7694 

3613 

3625 

3691 

3692 

•3357 


Electric  Lamp  Bulbs  and  Tubes 

Residential  Electric  Lighting  Rx- 
tures 

Manufacturing  Industries,  NEC 
(lamp  shades  of  paper  or  textile) 

Commercial,  Industrial,  and  Institu- 
tional Electric  Lighting  Fixtures 

Ughting  Equipment,  NEC 

Electrical  Machinery.  Equipment, 
and  Supplies.  NEC  (Christmas 
tree  lighting  sets  and  electric  in- 
sect lamps) 

Electric  Housewares  and  Fans 
(except  wall  and  baseboard 
heating  units  for  permanent  in- 
stallation) 

Household  Vacuum  Cleaners 

Household  Appliances,  NEC  (floor 
waxing  and  floor  polishing  ma- 
chines) 

Household  Cooking  Equipment 


Household      Refrigerators 
Home  and  Farm  Freezers 
HousehokJ  Laundry  Equipment 


and 


Househoid  Appliances,  NEC  (ex- 
cept floor  waxing  and  floor 
polishing  machines,  and  house- 
hold sewing  machines) 

Electric  and  Gas  Welding  and  Sol- 
dering Equipment  (transformers 
for  arc-welders) 

Power,  Distribution,  and  Specialty 
Transfomners 

Motors  and  Generators 

Amnature  Rewinding  Shops  (re- 
manufacturing) 

Switchgear  and  Switchboard  Ap- 
paratus 

Relays  and  Industrial  Controls 

Storage  Batteries 
Primary  Batteries.  Dry  and  Wet 
Drawing  and   Insulating  of  Non- 
ferrous  Wire  (fiber  optic  cable- 
insulating  only) 
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Proposed 

1997 

NAICS 

code 

1997  NAICS 
irKlustry  description 

New, 

Existing  or 
Revised 
industry 

size 

•  standard 

($  million  or 

emp  «)  for 

NAICS 

industry 

Existing  size 

standard 
($  million  or 
emp  #)  for 
SIC  activity 

1987  SIC 

code 
(*  =  part  of 
SIC  code) 

1987  SIC 
industry  description 

335929  

Ottier  Communication  and  Energy 
Wire  Manufacturing. 

N 

1,000 

1,000 

*3357 

Drawing   and   Insulating  of   Norv 
fen-ous     Wire     (communication 
and  energy  wire,   except  fitjer 
optic-insulating  only) 

33593  

Wiring  Device  Manufacturing 

335931  

Cun^nt-Carrying    Wiring     Device 
Manufacturing. 

E 

500 

500 

3643 

Current-Carrying  Wiring  Devices 

335932  

Noncurrent-Carrying  Wiring  Device 
Manufacturing. 

E 

500 

500 

3644 

Noncurrent-Carrying    Wiring    De- 
vices 

335991  

Cartx)n    and    Graphite    Product 

Manufacturing. 

E 

750 

750 

3624 

Cartxjn  and  Graphite  Products 

335999  

All  Other  Miscellaneous  Electrical 
Equipment      and      Component 
Manufacturing. 

R 

500 

500 
"750 

3629 
*3699 

Electrical     Industrial     Apparatus, 
NEC 

Electrical    Machinery,    Equipment, 
and  Supplies,  NEC  (other  elec- 
trical industrial  apparatus) 

Subaector  336— Transportation  Equipment  Manufacturing 


336111 

Automobile  Manufacturino 

N 

1,000 

1,000 

*3711 

Motor    Vehicles    and    Passenger 

Car  Bodies  (automobiles) 

336112  

Ught   Truck   and    Utility    Vehicle 
Manufacturing. 

N 

1,000 

1,000 

•3711 

Motor  Vehicles  and  Passenger 
Car  Bodies  (light  trucks  and  util- 
ity vehicles) 

33612  

Heavy  Duty  Toicic  Manufacturing  .. 

N 

1,000 

1,000 

•.3711 

Motor  Vehk:les  and  Passenger 
Car  Bodies  (heavy  duty  tnjcks) 

336211  

Motor  Vehicle  Body  Manufacturing 

R 

1,000 

1,000 

500 
750 

•3711 

3713 
•3714 

Motor  Vehrcles  and  Passenger 
Car  Bodies  (kit  car  and  other 
passenger  car  bodies) 

Truck  and  Bus  Bodies 

Motor  Vehicle  Parts  and  Acces- 
sories (dumptmck  lifting  mecha- 
nisms and  fifth  wheels) 

336212 

Trucit  Trailer  Manufacturino  

E 

500 

500 

3715 

Taick  Trailers 

336213 

Motor  IHome  Manufacturino 

E 

1,000 

1,000 

3716 

Motor  Homes 

336214  

Travel  Trailer  and  Camper  Manu- 
facturing. 

R 

500 

500 

3792 

Travel  Trailers  and  Campers 

500 

•3799 

Transportation    Equipment,    NEC 

(automobile,    boat,    utility    and 

light  truck  trailers) 

336311  

CartHjretor,    Piston,    Piston    Ring 
and  Valve  Manufacturing. 

E 

500 

500 

3592 

CartJuretors,  Pistons,  Piston 
Rings,  and  Valves 

336312  

Gasoline  Engine  and  Engine  Parts 
Manufacturing. 

N 

750 

750 

•3714 

Motor  Vehicle  Parts  and  Acces- 
sories (gasoline  engines  and  en- 
gine parts  including  retnjilt) 

336321  

Vehicular      Lighting      Equipment 
Manufacturing. 

E 

500 

500 

3647 

Vehrcular  Lighting  Equipment 

336322  

Other  Motor  Vehicle  Electrical  and 
Electronic  Equipment  Manufac- 
turing. 

R 

750 

500 

•3679 

Electronic  Components,  NEC 
(electronic  control  modules  for 
motor  vehicles) 

750 

3694 

Electrical   Equipment   for   Internal 

Combustkjn  Engines 

TOO 

•3714 

Motor  Vehicle  Parts  and  Acces- 
sories (wiring  harness  sets, 
other  than  ignitkxi;  block  heaters 
and  battery  heaters;  instrument 
board  assemblies:  permanent 
defrosters;  windshield  washer- 
wiper  mechanisms;  cruise  con- 
trol mechanisms;  and  other 
electrical  equip 

33633 

Motor  Vehicle  Steering  and  Sus- 
pension   Components    (except 
Spring)  Manufacturing. 

N 

750 

750 

♦3714 

Motor  Vehicle  Parts  and  Acces- 
sories (steering  and  suspension 
parts) 
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1997 

NAICS 

code 


1997  NAICS 
industry  description 


New. 

Existing  or 

Revised 

industry 


Proposed 

size 

standard 

($  million  or 

emp  #)  for 

NAICS 

industry 


Existing  size 
standard 

($  million  or 
emp  «)  for 

SIC  activity 


1987  SIC 

code 
(*  =  part  of 
SIC  code) 


1987  SIC 
industry  description 


33634 

33635 
33636 


33637  .. 
336391 


336399 


336411 
336412 

336413 

336414 
336415 

336419 

33651  . 


336611 
336612 

336991 


Motor  Vehicle  Brake  System  Man- 
ufacturing. 


Motor  Vehicle  Transmission  and 
Power  Train  Parts  Manufac- 
turing. 

Motor  Vehicle  Seating  and  Interior 
Trim  Manufacturing. 


N 


Motor  Vehicle  Metal  Stamping  

Motor     Vehicle     Air-Conditioning 
Manufacturing. 


AN    Ottwr    Motor    Vehicle    Parts 
Manufacturing. 


Aircraft  Manufacturing  

Aircraft  Engine  and  Engine  Parts 

Manufacturing. 
Other  Aircraft  Part  and  Auxiliary 
■Equipment  Manufacturing. 

Guided  Missile  and  Space  Vehicle 
Manufacturing. 

Guided  Missile  and  Space  Vehicle 
Propulsion  Unit  and  Propulsion 
Unit  Parts  Manufacturing. 

Other  Guided  Missile  and  Space 
Vehicle  Parts  and  Auxiliary 
Equipment  Manufacturing. 

Railroad  Rolling  Stock  Manufac- 
turing. 


Ship  Building  and  Repairing 
Boat  Building  


Motorcycle,     Bicycle    and    Parts 
Manufacturing. 


N 


750 


750 


500 


E 
N 


E 

E 


E 
E 


E 
R 


500 

750 


750 


1,500 
1.000 

71.000 


1,000 
1,000 

1.000 

1,000 


1,000 
500 

500 


750 
750 

750 

500 

500 

500 

500 
750 


1.000 
SCO 


750 


1,500 
1,000 

91.000 


1,000 
1,000 

1,000 

750 

1.000 

1,000 
500 

500 
500 


•3292 
*3714 

•3714 

•2396 

•2399 

•2531 

3465 
•3585 

*3519 
•3599 

•3714 


3721 
3724 

*3728 


3761 
3764 

3769 

•3531 

•3743 

3731 
•3732 

•3944 
3751 


Asbestos  Products  (asbestos 
brake  linings  and  pads) 

Motor  Vehicle  Parts  and  Acces- 
sories (brake  and  brake  sys- 
tems, including  assemblies) 

Motor  Vehicle  Parts  and  Acces- 
sories (transmissions  and  power 
train  parts,  including  rebuiUing) 

Automotive  Trimmings,  Apparel 
Findings,  and  Related  Products 
(textile  motor  vehicle  trimming) 

Fabricated  Textile  Products,  NEC 
(seat  belts,  and  seat  and  tire 
covers) 

Public  Building  and  Related  Fur- 
niture (seats  for  motor  vehKles) 

Automotive  Stampings 

Air-Conditioning  and  Warm  Air 
Heating  Equipment  and  Com- 
mercial and  Industrial  Refrigera- 
tion Equipment  (motor  vehicle 
air-conditioning) 

Internal  Combustion  Engines,  NEC 
(stationary  engine  radiators) 

Industrial  and  Commercial  Machin- 
ery and  Equipment.  NEC  (gaso- 
line, oil  and  intake  filters  for  in- 
ternal comtxjstkxi  engines,  ex- 
cept for  motor  vehicles) 

Motor  VehKle  Parts  and  Acces- 
sories (except  tmck  and  bus 
bodies,  trailers,  engine  and  en- 
gine parts,  motor  vehicle  elec- 
trical and  electronk:  equipment, 
motor  vehicle  steering  and  sus- 
pension components,  motor  ve- 
hicle brake  systems,  arxj  motor 
vehicle  transmission  and  power 
train  parts) 

Aircraft 

Aircraft  Engines  and  Engine  Parts 

Aircraft  Parts  and  Auxiliary  Equip- 
ment, NEC  (except  fluid  power 
aircraft  subassemblies) 

Guided  Missiles  and  Space  Vehi- 
cles 

Guided  Missile  and  Space  Vehicle 
Propulsion  Units  and  Propulsion 
Unit  Parts 

Guided  Missile  and  Space  Vehicle 
Parts  and  Auxiliary  Equipment 

Construction  Machinery  and 
Equipment  (railway  track  main- 
tenance equipment) 

Railroad  Equipment  (except  loco- 
motive fuel  lubricating  or  cooling 
medium  pumps) 

Ship  Building  and  Repairing 

Boat  Building  and  Repairing  (boat 
tHjilding) 

Games,  Toys,  and  Children's  Ve- 
hicles, Except  Dolls  and  Bicy- 
cles (metal  tricycles) 

Motorcycles,  Bicycles  and  Parts 
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1997 

NAICS 

code 

1997  NAICS 
industry  description 

New, 

Existing  or 
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industry 

Proposed 

size 

standard 

($  million  or 

emp  #)  for 

NAICS 

industry 

Existing  size 
standard 

(S  million  or 
emp  #)  for 

SICadivity 

1987  SIC 

code 
(•  =  part  of 
SIC  code) 

1987  SIC 
industry  description 

336992  

336999  

Military   Armored    Vehicle,    Tank 
and  Tank  Component  Manufac- 
turing. 

All    Ottier   Transportation    Equip- 
ment Manufacturing. 

R 
R 

1,000 
500 

1,000 

1.000 
500 

-*3711 

3795 
•3799 

Motor    Vehicles    and    Passenger 
Car  Bodies  (military  armored  ve- 
hicles) 
Tanks  and  Tank  Components 
Transportation     Equipment,     NEC 
(except  automobile,  txat.  utility 
light  truck  trailers,  and  wheel- 
barrows) 

Subsactor  337— Fumitura  and  Relatod  Product  Manufacturing 


Wood      Kitchen      Cabinet     and 
Counter  Top  Manufacturing. 


Upholstered  Househokj  Furniture 
Manufacturing. 


337124 
337125 
337127 


337129 

337211 
337212 

337214 
337215 


Nonupholstered  Wood  Household 
Furniture  Manufacturing. 


Metal  Household  Furniture  Manu- 
facturing. 

Household  Fumiture  (except  Wood 
and  Metal)  Manufacturing. 

Institutional  Fumiture  Manufac- 
turing. 


500 


500 


E 
E 
R 


Wood  Television,  Radio,  and  Sew- 
ing Machine  Cabinet  Manufac- 
turing. 

Wood  Office  Fumiture  Manufac- 
turing. 

Custom  Architectural  Woodwork 
and  Millwori(  Manufacturing. 


Office    Fumiture    (Except   Wood) 

Manufacturing. 
Showcase,  Partition,  Shelving,  and 

Locker  Manufacturing. 


E 
N 

E 
N 


500 

500 
500 
500 


500 

500 
500 

500 
500 

500 
500 


500 
500 

$5.0 
500 
500 
$5.0 

500 
$5.0 

500 
500 
500 

500 
500 

500 
500 

500 
500 

500 
500 

500 
500 


2434 
•2541 

•5712 

2512 

*2515 

*5712 

2511 
*5712 

2514 

2519 

*2531 

•2599 
*3952 

•3999 
2517 

2521 
•2541 

2522 
2542 

•2541 
•2426 


Wood  Kitchen  Cabinets 

Wood  Office  and  Store  Fixtures, 
Partitions,  Shelving,  and  Lock- 
ers (counter  tops) 

Fumiture  Stores  (custom  wood 
cabinets) 

Wood  Household  Fumiture,  Uphol- 
stered 

Mattress.  Foundations,  and  Con- 
vertible Beds  (convertible  sofas) 

Fumiture  (custom  made  uphol- 
stered household  fumiture  ex- 
cept cabinets) 

Wood  Household  Fumiture,  Ex- 
cept Upholstered 

Fumiture  Stores  (custom  made 
wood  household  fumiture  except 
cabinets) 

Metal  Household  Fumiture 

Household  Fumiture,  NEC 

Publk:  Building  and  Related  Fur- 
niture (furniture  made  for  publk; 
buildings) 

Fumiture  and  Fixtures,  NEC  (ex- 
cept hospital  tjeds) 

Lead  Perfcils,  Crayons,  and  Art- 
ist's Materials  (drafting  tables 
and  boards) 

Manufacturing  Industries,  NEC 
(beauty  and  barber  chairs) 

Wood  Television,  Radio,  Phono- 
graph, and  Sewing  Machine 
Cabinets 

Wood  Office  Fumiture 

Wood  Office  and  Store  Fixtures, 
Partitions,  Shelving,  and  Lock- 
ers (architectural  woodworic. 
millwori(,  and  fixtures) 

Office  Fumiture,  Except  Wood 

Office  and  Store  Fixtures,  Parti- 
tions, Shelving  and  Lockers,  Ex- 
cept Wood 

Wood  Office  and  Store  Fixtures, 
Partitions,  Shelving,  and  Lock- 
ers (except  counter  tops,  cus- 
tom architectural  woodwork, 
millwori<  and  fixtures) 

Hardwood  Dimension  and  Floorir)g 
Mills  (wood  fumiture  frames) 
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33791 

Mattress  Manufacturina 

R 

E 

500 
500 

500 

500 
500 

500 

•3499 
*2515 

2591 

Fabricated  Metal  Products,  NEC 

(metal  furniture  frames) 
Mattresses,  Foundations  and  Con- 

33792   

• 

Blind  and  Shade  Manufacturing  .... 

vertible  Beds  (mattresses  and 
foundations) 
Drapery   Hardware   and   Window 
Blinds  and  Shades 

Subsector  339— Miscellaneous  Manufacturing 


339111  

Laboratory    Apparatus    and    Fur- 
niture Manufacturing. 
Surgical  and  Medical  Instrument 

E 

500 

500 

3821 

Laboratory  apparatus  and  fumitune 

339112  

R 

500 

500 

3841 

Surgical  and  Medical  Instalments 

Manufacturing. 

500 

*38?9 

and  Apparatus 
Measuring    and    Controlling    De- 
vices, NEC  (medical  thermom- 
eters) 

339113  

Surgical  Appliance  and  Supplies 
K^mufacturing. 

R 

500 

500 
500 

•2599 
•3842 

Furniture  and  Fixtures,  NEC  (hos- 
pital beds) 

Orthopedic,  Prosthetic,  and  Sur- 
gical Appliances  and  Supplies 
(except  electronic  hearing  aids) 

339114  

Dental    Equipment   and   Supplies 
Manufacturing. 

E 

500 

500 

3843 

Dental  Equipment  and  Supplies 

339115  

Ophthalmic  Goods  Manufacturing 

R 

500 

500 
$5.0 

3851 
•5995 

Ophthalmic  Goods 

Optical  Goods  Stores  (optical  lat>- 

oratories  grinding  of  lenses  to 

prescription) 

339116  

Dental  Laboratories 

E 

500 

$5.0 

8072 

Dental  Laboratories 

339911  

Jewelry  (except  Costume)  Manu- 
facturing. 

R 

500 

500 
500 

500 

•3469 
•3479 

3911 

Metal  Stamping,  NEC  (stamping 
coins) 

Coating,  Engraving,  and  Allied 
Services,  NEC  Oewelry  engrav- 
ing and  etching,  including  pre- 
cious metal) 

Jewelry,  Precious  Metal 

339912  

Silverware  and  Plated  Ware  Man- 
ufacturing. 

R 

500 

500 
500 

•3479 
•3914 

Coating,  Engraving,  and  Allied 
Services,  NEC  (silver  and  plated 
ware  engraving  and  etching) 

Silvenware,     Plated    Ware,     and 

Stainless    Steel   Ware    (except 
nonprecious  metal  cutlery  and 
flatware) 

339913  

Jewelers'   Material   and   Lapidary 
Worit  Manufacturing. 

E 

500 

500 

3915 

Jewelers'  Findings  and  Materials, 
and  Lapidary  Work 

339914  

Costume    Jewelry    and    Novelty 
Manufacturing. 

R 

500 

500 
500 

•3479 
•3499 

Coating,  Engraving,  and  Allied 
Senrices,  NEC  (costume  jewelry 
engraving  and  etching) 

Fabricated  Metal  Products,  NEC 
(trophies  of  nonprecious  metals) 

* 

500 

3961 

Costume   Jewelry   and   Costume 

Novelties,      Except      Precious 
Metal 

33992  

Sporting  and  Athletic  Goods  Man- 
ufacturing. 
Doll   and   Stuffed  Toy   Manufac- 

E 

500 

500 

3949 

Sporting  and  Athletic  Goods,  NEC 

339931  

E 

500 

500 

3942 

Dolls  and  Stuffed  Toys 

339932  

tunng. 
Game,  Toy,  and  Children's  Vehicle 
Manufacturing. 

R 

500 

500 

•3944 

Games,  Toys,  and  Children's  Ve- 
hicles, Except  Dolls  and  Bicy- 
cles (except  metal  tricycles) 

339941  

Pen  and  Mechanical  Pencil  Manu- 
facturing. 

E 

500 

500 

3951 

Pens,    Mechanical    Pencils,    and 
Parts 

339942  

Lead  Pencil  and  Art  Good  Manu- 
facturing. 

R 

500 

500 

•2531 

Public  Buildings  and  Related  Fur- 
niture (blackboards) 
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r- 
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Revised 
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SIC  code) 
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500 
500 

•3579 
•3952 

Office  Machines.  NEC  (pencil 
sharpeners,  staplers  and  other 
office  equipment) 

Lead  Pencils.  Crayons,  and  Art- 
ists' Materials  (except  drawing 
and  India  ink,  and  drafting  taWes 
and  boards) 

Marking  Devices 

339943  

Marking  Device  Manufacturing 

E 

500 

500 

3953 

339944 

Cartx)n  Paper  and  Inked  Ribbon 
Manufacturing. 

E 

500 

500 

3955 

Cartxxi  Paper  and  Inked  Ribbons 

33995  

Sign  Manufacturing 

E 

500 

500 

3993 

Signs  and  Advertising  Specialties 

33999  

All  Ottier  Miscellaneous  Manufac- 
turing 

339991  

Gasket,  Packing,  and  Sealing  De- 
vice Manufacturing. 

E 

500 

500 

3053 

Gaskets.    Packing,    and    Sealing 
Devk^es 

339992  

Musical  Instrument  Manufacturing 

E 

500 

500 

3931 

Musk^al  Instmments 

339993  

Fastener,  Button,  Needle  and  Pin 
Manufacturing. 

R 

500 

500 
500 

3965 
•3131 

Fasteners,  Buttons,  Needles,  and 

Pins 
Boat  and  Shoe  Cut  Stock  and 

Findings  (metal  buckles) 

339994  

Broom,  Baish  and  Mop  Manufac- 
turing. 

R 

500 

500 
500 

3991 
•2392 

Brooms  and  Brushes 

Housefumishings,  Except  Curtains 
and  Draperies  (mops,  fkx>r  and 
dust) 

339995  

Burial  Casket  Manufacturing  

E 

500 

500 

3995 

Burial  Caskets 

339999  

All  Other  Miscellaneous  Manufac- 
turing. 

R 

500 

500 
500 

•2499 
•3999 

Wood  Products,  NEC  (mirror  and 
pkrture  frames) 

Manufacturing  Industries.  NEC 
(other  miscellaneous  products 
not  specially  provided  for  pre- 
viously) 

Sector  42— WhoteMle  Trade 


42111 
42112 

42113 
42114 
42121 
42122 

« 

42131 


42132 


Subsector  421  —Wholesale  Trade,  Durable  Goods 


Automobile  and  Other  Motor  Vehi- 
cle Wholesalers. 

Motor  Vehicle  Supplies  and  New 
Part  Wholesalers. 


Tire  and  Tube  Wholesalers 


Motor  Vehk:ie  Part  (Used)  Whole- 
salers. 
Furniture  Wholesalers  

Home  Fumishing  Wholesalers 


Lumber,    Plywood,    Millwori(    and 
Wood  Panel  Wholesalers. 


Brick,   Stone  and   Related  Con- 
struction  Material  Wholesalers. 


E 
R 

R 

E 
R 
R 


100 
100 

100 
100 
100 
100 

100 


100 


100 
100 

100 
100 
100 
100 

100 
$5.0 


100 


5012 
•5013 

•5014 

5015 

•5021 

•5023 

•5031 
•5211 


•5032 


Automobiles  and  Other  Motor  Ve- 
hicles 

Motor  Vehicle  Supplies  and  New 
Parts  (except  parts  sold  via  re- 
tail mettKXJs) 

Tires  and  Tubes  (except  tires  sokj 
via  retail  mettx>d) 

Motor  Vehk:le  Parts,  Used 

Furniture  (except  furniture  sokJ  via 
retail  method) 

Homefumishings  (except  home- 
fumlshings  sold  via  retail  meth- 
od) 

Lumber,  Plywood,  Miltwoilc.  and 
Wood  Panels  (except  construc- 
tkxi  materials  soM  via  retail 
metfKXl) 

Lumber  and  Ottier  BuiWIng  Mate- 
rials Dealers  —  Retail  (construc- 
tion materials  sokj  by  establish- 
ments known  as  retail  in  ttie 
trade"  selling  via  wholesale 
mettiod)" 

Brick,  Stone,  and  Related  Con- 
struction Materials  (except  con- 
struction materials  sold  via  retail 
method) 
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42133  

Roofing,  Siding  and  Insulation  Ma- 
terial Wholesalers. 

E 

100 

100 

5033 

Roofing,  Siding,  and  Insulation 
Materials 

42139  

Other       Construction        Material 
Wholesalers. 

R 

100 

100 

•5039 

Construction  Materials,  NEC  (sold 
via  wholesale  method) 

42141  

Ptx>tographic  Equipment  and  Sup- 
plies Wholesalers. 

E 

100 

100 

5043 

Photographic  Equipment  and  Sup- 
plies 

42142  

Office  Equipment  Wholesalers 

E 

100 

100 

5044 

Office  Equipment 

42143  

Computer  and  Computer  Periph- 
eral   Equipment   and    Software 
Wholesalers. 

R 

100 

100 

♦5045 

Computers  and  Computer  Periph- 
erals Equipment  and  Software 
(except  computers,  equipment, 
and  software  sold  via  retail 
method) 

42144  

Other     Commercial      Equipment 
Wholesalers. 

E 

100 

100 

5046 

Commercial  Equipment,  NEC 

42145  

Medical,     Dental     and     Hospital 
Equipment  and  Supplies  Whole- 
salers. 

R 

100 

100 

*5047 

Medical,  Dental  and  Hospital 
Equipment  and  Supplies  (except 
medical,  dental,  and  hospital 
equipment  and  supplies  sold  via 

retail  method) 

42146  

Ophthalmic  Goods  Wholesalers  .... 

E 

100 

100 

5048 

Ophthalmic  Goods 

42149  

Other  Professional  Equipment  and 
Supplies  Wholesalers. 

R 

100 

100 

*5049 

Professional  Equipment  and  Sup- 
plies, NEC  (except  religious  and 
school  supplies  sold  via  retail 
method) 

42151  

Metal  Service  Centers  and  Offices 

E 

100 

100 

5051 

Metals  Service  Centers  and  Of- 
fices 
Coal  and  Other  Mineral  and  Ores 

42152  

Coal  and  Other  Mineral  and  Ore 

E 

100 

100 

5052 

Wholesalers. 

42161  

Electrical   Apparatus   and   Equip- 
ment, Wiring  Supplies  and  Con- 
struction Material  Wholesalers. 

R 

100 

100 

•5063 

Electrical  Apparatus  and  Equip- 
rnent,  Wiring  Supplies  and  Con- 
struction Materials  (except  elec- 
trical supplies  sold  via  retail 
method) 

42162  

Electrical     Appliance,     Television 
and  Radio  Set  Wholesalers. 

E 

100 

100 

5064 

Electrical  Appliances,  Television 
and  Radio  Sets 

42169  

Other  Electronic  Parts  and  Equip- 
ment Wholesalers. 

E 

100 

100 

5065 

Electronic  Parts  and  Equipment, 
NEC 

42171  

Hardware  Wholesalers  

E 
R 

100 
100 

100 
100 

5072 
•5074 

Hardware 

42172  

Plumt}ing  and  Heating  Equipment 

Plumbing  and  Heating  Equipment 

and       Supplies       (Hydronics) 

and  Supplies   (Hydronics)   (ex- 

Wholesalers. 

cept  plumbing  equipment  sold 
via  retail  method) 

42173  

Warm  Air  Heating  and  Air-Condi- 
tioning  Equipment  and  Supplies 
Wholesalers. 

E 

100 

100 

5075 

Warm  Air  Heating  and  Air-Condi- 
tioning  Equipment  and  Supplies 

42174  

Refrigeration  Equipment  and  Sup- 
plies Wholesalers. 

E 

100 

100 

5078 

Refrigeration  Equipment  and  Sup- 
plies 

42181  

Construction  and   Mining   (except 
Petroleum)       Machinery      and 
Equipment  Wholesalers. 

E 

100 

100 

5082 

Construction  and  Mining  (Except 
Petroleum)  Machinery  and 
Equipment 

42182  

Farm  and  Garden  Machinery  and 
Equipment  Wholesalers. 

R 

100 

100 

•5083 

Farm  and  Garden  Machinery  and 
Equipment  (except  lawn  and 
garden  equipment  sold  via  retail 
method) 

42183  

Industrial    Machinery   and    Equip- 
ment Wholesalers. 

R 

100 

100 
100 

5084 
•5085 

Industrial  Machinery  and  Equip- 
ment 

Industrial  Supplies  (fluid  power  ac- 
cessories) 

42184  

Industrial  Supplies  Wholesalers  .... 

R 

loa 

100 

•5085 

Industrial  Supplies  (except  fluid 
power  accessories) 

42185  

Sendee  Establishment  Equipment 
and  Supplies  Wholesalers. 

R 

100 

100 

•5087 

Service  Establishment  Equipment 
and  Supplies  (except  sales  of 
the  service  establishment  equip- 
ment and  supplies  sold  via  retail 
method. 
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42186  

42191  

42192  

42193  

42194  

42199  

Transportation     Equipment     and 
Supplies  (except  Motor  Vehicle) 
Wholesalers. 

Sporting  and  Recreational  Goods 
and  Supplies  Wholesalers. 

Toy  and  Hobby  Goods  and  Sup- 
plies Wholesalers. 

Recyclable  Material  Wholesalers  .. 

Jewelry,   Watch,    Precious   Stone 
and  Precious  Metal  Wholesalers. 

Other      Miscellaneous      Durable 
Goods  Wholesalers. 

E 

E 

E    . 

E 
E 

R 

100 

100 

100 

100 
100 

100 

100 

100 

100 

100 
100 

100 

$21.5 

5088 

5091 

5092 

5093 
5094 

5099 

*7822 

Transportation     Equipment     and 
Supplies,  Except  Motor  Vehicles 

Sporting  and  Recreational  Goods 
and  Supplies 

Toys  and  Hobby  Goods  and  Sup- 
plies 

Scrap  and  Waste  Materials 

Jewelry,  Watches.  Precious 
Stones,  and  Precious  Metals 

Durable  Goods,  NEC 

Motion   Picture   and   Video  Tape 
Distribution    (prerecorded   video 
tapes— distribution) 

Subsector  422— Wholcsal*  Trade,  Nondurable  Goods 


42211  

Printing  and  Writing  Paper  Whole- 

E 

100 

100 

5111 

Printing  and  Writing  Paper 

42212  

Stationary    and    Office    Supplies 
Wholesalers. 

R 

too 

TOO 

•5112 

Stattonery  and  Office  Supplies  (ex- 
cept stationary  and  office  sup- 
plies sold  via  retail  method) 

42213  

Industrial    and    Personal    Service 
Paper  Wholesalers. 

E 

100 

100 

5113 

Industrial  and  Personal  Service 
Paper 

42221  

Drugs    and    Dmggists'    Sundries 
Wholesalers. 

E 

100 

100 

5122 

Dmgs,  Drug  Proprietaries,  and 
Druggists'  Sundries 

42231  

Piece  Goods,  Notions  and  Other 
Dry  Goods  Wholesalers. 

R 

100 

100  . 

•5131 

Piece  Goods,  Notions,  and  Other 
Dry  Goods  (except  piece  goods 
converters) 

42232  

Men's  and  Boys'  Clothing  and  Fur- 
nishings Wholesalers. 

E 

100 

100 

5136 

Men's  and  Boys'  Clothing  and  Fur- 
nishings 

42233  

Women's,  Children's,  and  Infants' 
Clothing       and       Accessories 

Wholesalers. 

E 

100- 

100 

5137 

Women's,  Children  s.  and  Infants' 
Clothing  and  Accessories 

42234  

Footwear  Wholesalers 

E 

100 

100 

5139 

Footwear 

42241  

General  Line  Grocery  Wholesalers 

E 

100 

100 

5141 

Groceries,  General  Line 

42242  

Packaged    Frozen    Food    Whole- 
salers. 

E 

100 

100 

5142 

Packaged  Frozen  Foods 

42243  ....... 

Dairy   Product   (except   Dried  or 
Canned)  Wholesalers. 

E 

100 

100 

5143 

Dairy  Products,  Except  Dried  or 
Canned 

42244  

Poultry     and     Poultry     Product 
Wholesalers. 

E 

100 

100 

5144 

Poultry  and  Poultry  Pnjducts 

42245  

Confectionery  Wholesalers 

E 

100 

100 

5145 

Confectionery 

42246  

Fish  and  Seafood  Wholesalers  

E 

100 

100 

5146 

Fish  and  Seafoods 

42247  

Meat  and  Meat  Product  Whole- 
salers. 

R 

100 

100 

•5147 

Meats  and  Meat  Products  (except 
boxed  beef) 

42248  ...;... 

Fresh  Fruit  and  Vegetable  Whole- 
salers. 

E 

100 

100 

5148 

Fresh  Fruits  and  Vegetables 

42249  

Other  Grocery  and  Related  Prod- 
ucts Wholesalers. 

E 

100 

100 

5149 

Groceries  and  Related  Products, 
NEC 

42251  

Grain  and  Field  Bean  Wholesalers 

E 

100 

100 

5153 

Grain  and  Field  Beans 

42252  

Livestock  Wholesalers 

E 

100 

100 

5154 

Livestock 

42259  

Other  Farm  Product  Raw  Material 
Wholesalers. 

E 

100 

100 

5159 

Farm-Product  Raw  Materials,  NEC 

42261  

Plastics     Materials     and     Basic 
Forms  and  Shapes  Wholesalers. 

E 

100 

100 

5162 

Piastres  Materials  and  Bask: 
Forms  and  Shapes 

42269  

Other  Chemical  and  Allied  Prod- 
ucts Wholesalers. 

E 

100 

100 

5169 

Chemicals  and  Allied  Products, 
NEC 

42271  

Petroleum  Bulk  Stations  and  Ter- 
minals. 

R 

100 

100 

•5171 

Petroleum  Bulk  Stations  and  Ter- 
minals (except  petroleum  sold 
via  retail  method) 

42272  

Petroleum  and   Petroleum   Prod- 
ucts Wholesalers  (except  Bulk 
Statk>ns  and  Temiinals). 

Ul 

100 

100 

5172 

Petroleum  and  Petroleum  Prod- 
ucts Wholesalers,  Except  Bulk 
Stations  and  Terminals 

42281  

Beer  and  Ale  Wholesalers 

E          1 

100 

100 

5181 

Beer  and  Ale 
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42282  

Wine  and  Distilled  Alcofwiic  Bev- 
erage Wholesalers. 

E 

100 

100 

5182 

Wine  and  Distilled  Alcoholic  Bev- 
erages 

42291 

Farm  Suoolies  Wholesalers  ..' 

R 

100 

100 

•5191 

Farm  Supplies  (except  lawn  and 

garden  supplies  sold  via  retail 

method) 

42292  

Book,  Periodical  and  Newspaper 
Wholesalers. 

E 

100 

100 

5192 

Books,  Periodicals,  and  News- 
papers 

42293  

Flower,   Nursery  Stock  and  Flo- 
rists' Supplies  Wholesalers. 

E 

100   . 

100 

•5193 

Flowers,  Nursery  Stock,  and  Ro- 
rists'  Supplies  (except  nursery 
stock  sold  via  retail  method) 

42294  

Tobacco    and    Tobacco    Product 
Wholesalers. 

E 

100 

100 

5194 

Tobacco  and  Tobacco  Products 

42295 

Paint,     Vamish     and     Supplies 
Wholesalers. 

R 

100 

100 

*5198 

Paints,  Varnishes,  and  Supplies 
(except  paints,  etc.  sold  via  re- 
tail method) 

$5.0 

•5231 

Paint,  Glass  and  Wallpaper  Stores 
(sold  via  wholesale  method) 

42299  

Other   Miscellaneous   Nondurable 
Goods  Wholesalers. 

R 

100 

100 

•5199 

Nondurable  Goods,  NEC  (except 
specialty  advertising) 

SM^tors  44-45— Retail  Trade 


SubMctor  441  — 

Motor  Vehicle  artd  Parts  Dealers 

44111  

New  Car  Dealers 

E 

$21.0 

$21.0 

5511 

Motor  Vehicle  Dealers  (New  and 

Used) 

44112  

Used  Car  Dealers 

E 

$17.0 

$17.0 

5521 

Motor  Vehicle  Dealers  (Used  Only) 

44121  

Recreational  Vehicle  Dealers 

E 

$5.0 

$5.0 

5561 

Recreational  Vehicle  Dealers 

441221  

Motorcycle  Dealers 

E 

$5.0 

$5.0 

5571 

Motorcycle  Dealers 

441222 

Boat  Dealers 

E 

$5.0 
$5.0 

$5.0 
$5.0 

5551 
5599 

Boat  Dealers 

441229  

All  Other  Motor  Vehicle  Dealers  .... 

Automotive  Dealers,  NEC 

Except  Aircraft  Dealers,  Retail  

$7.5 

$7.5 

Except  Aircraft  Dealers,  Retail 

44131  

Automotive  Parts  and  Accessories 
Stores. 

N 

$5.0 

100 
$6.5 
$5.0 

•5013 
*5731 
*5531 

Motor  Vehicle  Supplies  and  New 

Parts   (Wholesale)    (auto   parts 

sokj  via  retail  method) 
Radio,  Television,  and  Consumer 

Electronics   Stores   (automobile 

radios) 
Auto  and   Home   Supply   Stores 

(except  tires  and  tubes) 

44132  

Tire  Dealers 

N 

$5.0 

100 

•5014 

Tires  and  Tubes  (Wholesale)  (tires 

and  tubes  sold  via  retail  meth- 

od) 

$5.0 

*5531 

Auto  and   Home   Supply   Stores 
(tires  and  tubes) 

Subseetor  442— Furniture  and  Home  Furnishings  Stores 


Furniture  Stores 


FkXK  Covering  Stores 


WirKlow  Treatment  Stores 


N 


$5.0 

100 

*5021 

Furniture  (Wholesale)  (sold  via  the 
retail  method) 

$5.0 

•5712 

Fumiture  Stores  (except  custom 
furniture  and  cabinets) 

$5.0 

100 

*5023 

Homefumishings  (Wholesale) 
(ftoot  covering  sold  via  retail 
method) 

$5.0 

5713 

Ftoor  Coverings  Stores 

$5.0 

$5.0 

*5714 

Drapery,  Curtain,  and  Upholstery 
Stores  (drapery  and  curtain 
stores) 

$5.0 

•5719 

Miscellaneous  Homefumishings 
Stores  (blinds  and  shades) 
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442299  

All  Other  Home  Fumishings  Stores 

R 

* 

$5.0 

$5.0 

•5719 

Miscellaneous  Homefumishings 
Stores  (except  pottery  and  crafts 
made  and  sold  on  site  and 
frame  shops,  and  window  fur- 
nishings) 

Sul»Mctor443— 1 

Electronics  and  Appliance  Star— 

443111  

Household  Appliance  Stores 

R 

$6.5 

$6.5 
$5.0 

$5.0 
$5.0 

5722 
•5999 

•7623 
*7629 

Housetiold  Appliance  Stores 

Miscellaneous  RetaM  Stores,  NEC 
(personal  appliance  stores) 

Refrigeration  and  Air-Conditioning 
Service  and  Repair  Shops 
(sales  location  providing  sup- 
porting refrigerator  repair  serv- 
ices as  major  source  of  receipts) 

Electrical  and  Electronic  Repair 
Shops,  NEC  (Services)  (Sales 
location  providing  supporting  ap- 
pliance repair  services  as  major 
source  of  receipts) 

443112 

Radio,  Television  and  Other  Elec- 
tronics Stores. 

R 

$6.5 

$6.5 

$5.0 
$5.0 

•5731 

•5999 
*7622 

Radio,  Television,  and  Consumer 
Electronics  Stores  (except  auto 
radios) 

Miscellaneous  Retail  Stores,  NEC 
(typewnters  and  telephones) 

Radio  and  Television  Repair 
Shops  (sales  locations  providing 
supporting  repair  services  as 
major  source  of  receipts) 

44312  

Computer  and  Software  Stores 

R 

$6.5 

100 

•5045 

Computers  and  Computer  Periph- 
eral   Equipment    and    Software 
(sold  via  retail  method) 

$18.0 

•7378 

Computer   Maintenance   and   Re- 

$6.5 

5734 

pair   (sales   locations   providing 
supporting    repair    services    as 
major  source  of  receipts) 
Computer  and  Computer  Software 
Stores 

44313  

Camera  and   Photographic   Sup- 
plies Stores. 

E 

$5.0 

$5.0 

5946 

Camera  and  Photographic  Supply 
Stores 

Subsector  444— Building  Material  and  Gardsn  Equipment  and  Supplies  Dealers 


old  via  the 


44411  

Home  Centers  

N 

SS.0 

$50 

•5211 

Lumber  and  Otfier  Building  Mate- 
rials    Dealers     (home     center 

.  . 

stores) 

44412  

Paint  and  Wallpaper  Stores  

R 

$5.0 

100 
$5.0 

•5198 
•5231 

Paints,   Varnishes,   and   Supplies 

(sold  via  retail  method) 
Paint,     Glass,     and     Wallpaper 

Stores  (paint  and  wallpaper) 

44413  

Hardware  Stores 

E 

$5.0 

$6.0 

5251 

Hardware  Stores 

44419  

Other  Building  Material  Dealers  .... 

R 

$5.0 

100 
100 
100 
100 

•5031 
•5032 
•5039 
•5063 

Lumtwr,  Plywood,  Millwort«.  and 
Wood  Panels  (Wholesale)  (sold 
via  retail  method) 

Brick,  Stone,  and  Related  Con- 
stmction  Materials  (Wholesale) 
(sold  via  retail  method) 

Constmction  Materials,  NEC 
(Wholesale)  (glass  .sold  via  retail 
method) 

Electrical  Apparatus  and  Equip- 
ment, Wiring  Supplies,  and  Con- 
struction Materials  (Wholesale) 
(sold  via  retail  method) 

S7232 
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100 

*5074 

Plumbing  and  Heating  Equipment 
and  Supplies  (Hydronics)  (sold 
via  retail  method) 

$5.0 

•5211 

Lumber  and  Otfier  Building  Mate- 

* 

rials  Dealers  (except  home  cen- 
ters) 

$5.0 

•5231 

Paint,  Glass,  and  Wallpaper 
Stores  (glass) 

44421  

Outdoor  Power  Equipment  Stores 

N 

$5.0 

100 
$5.0 

*5083 
*5261 

Farm  and  Garden  Machinery  and 
Equipment  (Wholesale)  (sold  via 
retail  method) 

Retail  Nurseries,  Lawn  and  Gar- 
den Supply  Stores  (outdoor 
power  equipment) 

44422  

Nursery  and  Garden  Centers 

R 

$5.0 

100 

•5191 

Farni  Supplies  (sold  via  retail 
method) 

100 
$5.0 

•5193 
•5261 

Flowers,  Nursery  Stock,  and  Flo- 
rists' Supplies  (sold  via  retail 
method) 

Retail  Nurseries,  Lawn  and  Gar- 
den Supply  Stores  (except  out- 

, 

door  power  equipment  and  cut 
Christmas  trees) 

Subsector  445— Food  and  Beverage  Stores 


44511  

Supermart<ets  and  Other  Grocery 
(except  Convenience)  Stores. 

N 

$20.0 

$20.0 

•5411 

Grocery  Stores  (except  conven- 
ience stores  and  grocery  stores 
with  substantial  general  mer- 
chandise) 

44512  

Convenience  Stores 

N 

$20.0 

$20.0 

•5411 

Grocery  Stores  (convenience 
stores  without  gas) 

44521  

Meat  Markets 

R 

$5.0 

$5.0 

•5421 

Meat  and  Fish  (Seafood)  Maricets, 
Including    Freezer   Provisioners 

(meat    except    freezer    provi- 

skjners) 

$5.0 

•5499 

Miscellaneous  Food  Stores  (poul- 
try and  poultry  products) 

44522  

Fish  and  Seafood  Markets 

N 

$5.0 

$5.0 

•5421 

Meat  and  Fish  (Seafood)  Markets, 
Including    Freezer   Provisioners 

(seafood) 

44523  

Fruit  and  Vegetable  Martlets 

E 

$5.0 

$5.0 

5431 

Fnjtt  and  Vegetable  Maritets 

445291  

Baked  Goods  Stores  

R 

$5.0 

$5.0 

•5461 

Retail  Bakeries  (selling  only) 
Candy,    Nut    and    Confectionery 

445292  

Confectionery  and  Nut  Stores 

E 

$5.0 

$5.0 

5441 

Stores 

445299  

AH  Other  Specially  Food  Stores  .... 

R 

$5.0 

$5.0 
$5.0 

•5499 
5451 

Miscellaneous  Food  Stores  (ex- 
cept food  supplements,  poultry 
stores,  and  stores  with  food  for 
immediate  consumption) 

Dairy  Products  Stores 

44531  

Beer,  Wine  and  Liquor  Stores 

E 

$5.0 

$5.0 

5921 

Liquor  Stores 

Subeector  446— Healtti  and  Personal  Care  Stores 


44611  

44612  

44613  

Pharmacies  and  Drug  Stores 

Cosmetics.  Beauty  Supplies  and 
Perfume  Stores. 

Optical  Goods  Stores 

E 
N 

R 

N 

$5.0 
$5.0 

$5.0 
$5.0 

$5.0 
100 

$5.0 
$5.0 
$5.0 

5912 
•5087 

5999 
•5995 
•5499 

Drug  Stores  and  Proprietary 
Stores 

Sen/ice  Establishment  Equipment 
and  Supplies  (beauty  and  bar- 
ber supplies  sold  via  retail  meth- 
od) 

Miscellaneous  Retail  Stores,  NEC 
(cosmetics  and  perfumes) 

Optical  Goods  Stores  (except  labs 
grinding  prescription  lenses) 

Miscellaneous  Food  Stores  (food 
supplements) 

446191  

Food  (Health)  Supplement  Stores 
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code 


44711  

44719  

Gasoline   Stations   witti   Conven- 
ience Stores. 

Otiier  Gasoline  Stations 

N 
N 

$20.0 

$6.5 

$6.5 

• 

$20.0 
$6.5 

•5541 
•5411 
•5541 

Gasoline  Service  Station  (gasoline 

station  with  convenience  store) 
Grocery  Stores  (convenience  store 

with  gas) 
Gasoline  Service  Station  (gasoline 

station     without     convenience 

store) 

446199 

4471- 
44715 

44811 

44812 
44812 

4481^ 
4481  £ 

4481 S 

44821 
44831 

44832 
45111 

45112 
45113 

45114 

45121 
45121 
45122 

45211 
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1997  NAICS 
Industry  description 


All   Other   Health   and    Personal 
Care  Stores. 


.    New. 

Existing  or 
Revised 
industry 


N 


Proposed 

size 

standard 

($  million  or 

emp  #)  for 

NAICS 

industry 


$5.0 


Existing  size 
standard 

($  million  or 
emp  #)  for 

SIC  activity 


100 


$5.0 


1987  SIC 

code 
(•  =  part  of 
SIC  code) 


•5047 


5999 


1987  SIC 
industry  description 


MedicaJ,  Dental,  and  Hospital 
Equipment  and  Supplies  (sold 
via  retail  method) 

Miscellaneous  Retail  Stores,  NEC 
(hearing  aids  and  artificial  limbs) 


SubMCtor  447— Gasoline  Station* 


Sutmector  448— Clothing  and  Clothing  Accessories  Stores 


44811  

Men's  Clothing  Stores  

R 

$6.5 

$65 

•5611 

Men's  and  Boys'  Clothing  and  Ac- 
cessory Stores  (clothing  stores) 

44812  

Women's  Clothing  Stores 

-  E 

$6.5 

$65 

5621 

Women's  Clothing  Stores 
Children's     and     Infants'     Wear 

44813  

Children's   and    Infants'    Clothing 

E 

$5.0 

$5.0 

5641 

Stores. 

Stores 

44814  

Family  Clothing  Stores  

E 

$6.5 

$65 

5651 

Family  Clothing  Stores 

Men's  and  Boys'  Clothing  and  Ac- 

44815   

Clothing  Accessories  Stores  

N 

$5.0 

$8.5 

•5611 

cessory  Stores  (accessories) 

$5.0 

•5632 

Women's  Accessory  and  Specialty 
Stores  (accessories) 

$5.0 

Miscellaneous  Apparel  and  Acces- 

_- 

sory  Stores  (accessories) 

44819  

Other  Clothing  Stores 

R 

$5.0 

$5.0 

•CfiQQ 

Miscellaneous  Apparel  and  Acces- 
sory Stores  (miscellaneous  ap- 

parel) 

$5.0 

•5632 

Women's  Accessory  and  Specialty 
Stores  (specialty  stores) 

44821  

Shoe  Stores 

E 

$6.5 

$65 

5661 

Shnp  5^tnrP9 

44831  

Jewelry  Stores  .. 

R 

$5.0 

$5.0 
$5.0 

•5999 
5944 

Miscellaneous       Retailer,       NEC 

(rough  gems) 
Jewelry  Stores 

44832  

tojggage     and     Leather     Goods 
Stores. 

.     E 

$5.0 

$5.0 

5948 

Luggage     and     Leather    Goods 
Stores 

Subscctor  451  —Sporting  Goods,  Hobby,  Book  and  Music  Stores 

45111  

Sporting  Goods  Stores 

R 

$5.0 

9$50 

*7699 

Repair  Shops  and  Related  Serv- 
ices,  NEC  (bicycle  sales  loca- 

tions providing  supporting  repair 
services  as  major  source  of  re- 
ceipts) 

$5.0 

5941 

Sporting  Goods  Stores  and  Bk:y- 
cte  Shops 

45112 

Hobby,  Toy  and  Game  Stores  

E 

$5.0 

$5.0 

5945 

Hobby,  Toy,  and  Game  Stores 

45113 

Sewing,    Needlework   and    Piece 
Goods  Stores. 

R 

$5.0 

$5.0 
$5.0 

•5714 
5949 

Drapery.  Curtain,  and  Upholstery 
Stores  (upholstery  materials) 

Sewing,  Needlework,  and  Piece 
Goods  Stores 

45114  

Musical  Instrument  and  Supplies 
Stores. 

E 

$5.0 

$5.0 

5736 

Musical  Instruments  Stores 

451211  

Book  Stores 

E 

$5.0 

$5.0 

5942 

Book  Stores 

451212  

News  Dealers  and  Newsstands  .... 

-E 

$5.0 

$5.0 

5994 

News  Dealers  and  Newsstands 

45122  

Prerecorded  Tape,  Compact  Disc 
and  Record  Stores. 

E 

$5.0 

$5.0 

5735 

Record  and  Prerecorded  Tape 
Stores 

Subscctor  452- General  Merchandise  Stores 


Department  Stores 


$20.0 


$20.0 


531 1  I  Department  Stores 
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45291  

Warehouse    Clubs    and    Super- 
stores. 

N 

$20.0 

$5.0 
$20.0 

•5399 
•5411 

Miscellaneous  General  Merchan- 
dise Stores  (warehouse  clut}s 
and  supermarket/general  mer- 
chandise combination) 

Grocery  Stores  (grocery  stores 
and  supemiarkets  selling  sub- 
stantial amounts  of  nonfood 
items) 

4S?99 

M    Other   General    Merchandise 
Stores. 

R 

• 

$8.0 

$5.0 

$8.0 

•5399 
5331 

Miscellaneous  General  Merchan- 
dise Stores  (except  warehouse 
club  and  supermarket/general 
merchandise  combination) 

Variety  Stores 

Subsector  453— Miscellaneous  Store  Retailers 


45311 

Florists 

E 
R 

$5.0 
$5.0 

$5.0 
100 

5992 
•5049 

Rorists 

45321  

Office    Supplies    and    Stationery 

Professional  Equiprrrent  and  Sup- 

Stores. 

100 
$5.0 

•5112 
5943 

plies,  NEC  (school  and  church 
supplies  sold  via  retail  method) 

Stationery  and  Office  Supplies 
(sold  via  retail  method) 

Stationery  Stores 

45322  

Gift.  I^ovelty  and  Souvenir  Stores 

E 

$5.0 

$5.0 

5947 

Gift,  Novelty,  and  Souvenir  Shops 

45331 

Used  Merchandise  Stores 

R 

$5.0 

$5.0 

•5932 

Used  Merchandise  Stores  (except 

pawn  shops) 

45391  

Pet  and  Pet  Supplies  Stores 

4 

N 

$5.0 

$5.0 

•5999 

Miscellaneous  Retail  Stores,  NEC 
(pet  and  pet  supplies) 

45392  

Art  Dealers  ....„ 

N 

$5.0 

$5.0 

•5999 

Miscellaneous  Retail  Stores,  NEC 
(art  dealer) 

45393  

Manufactured      (Mobile)      Home 
Dealers. 

E 

$9.5 

$9.5 

5271 

Mobile  Home  Dealers 

453991  

Tobacco  Stores  

E 
R 

$5.0 
$5.0 

$5.0 
$5.0 

5993 
•5999 

Tobacco  Stores  and  Stands 

453998  

All  Other  Miscellaneous  Store  Re- 

Miscellaneous Retail  Stores,  NEC 

tailers  (except  Tobacco  Stores). 

$5.0 

•5261 

(except  art,  pet  and  pet  sup- 
plies,    hearing    aids,     artificial 
limbs,    cosmetics,    telephones, 
typewriters,  personal  appliances 
and  rough  gems) 
Retail  Nurseries,  Lawn  and  Gar- 
den Supply  Stores  (cut  Christ- 
mas trees) 

Subsw:tor  454— Nonstore  Retailers 

45411  

Electronic    Shopping    and    Mail- 
order Houses. 

E 

$18.5 

$18.5 

5961 

Catalog  and  Mail-Order  Houses 

45421  

Vending  Machine  Operators 

E    ■ 

$5.0 

$5.0 

5962 

Automatic   Merchandise   Machine 
Operators 

454311  

Heating  Oil  Dealers  

R 

$9.0 

100 

•5171 

Petroleum  Bulk  Stations  and  Ter- 

minals (heating  oil  sold  to  final 

consumer) 

$9.0 

5983 

Fuel  Oil  Dealers 

454312  

1  iqiiefied  Petroleum  Gas  (Bottled 
Gas)  Dealers. 

R 

$5.0 

100 
$5.0 

•5171 
5984 

Petroleum  Bulk  Stations  and  Ter- 
minals (LP  gas  sold  to  final  con- 
sumer) 

Lk)uefied  Petroleum  Gas  (Bottted 
Gas)  Dealers 

454319  

Other  Fuel  Dealers 

E 

$5.0 

$5.0 

5989 

Fuel  Dealers,  NEC 

45439  

Other    Direct    Selling    Establish- 
ments. 

R 

$5.0 

$5.0 
$5.6 

•542t 
•5963 

Meat  and  Fish  (Seafood)  Marttets, 
Including  Freezer  Provisioners 
(freezer  provistoners) 

Direct  Selling  Establishments  (ex- 
cept mobile  food  services) 

1997 

NAICS 

code 
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Proposed 
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SIC  code) 


1987  SIC 
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Sectors  48-49— Transportation 


Subsactor  481  —Air  Transportation 

481111  

Scheduled  Passenger  Air  Trans- 
portation. 

N 

1.500 

1.500 

•4512 

Air  Transportation,  Scheduled 
(passenger) 

481112  

Scheduled   Freight  Air  Transpor- 
tation. 

N 

1,500 

1.500 

•4512 

Air  Transportation,  Scheduled 
(freight) 

481211  

Nonscheduled     Chartered     Pas- 
senger Air  Transportation. 

N 

1.500 

1.500 

•4522 

Air  Transportation,  Nonscheduled 
(passenger) 

Offshore  Marine  Air  Transportation 

$20.5 

$20.5 

Offshore  Marine  Air  Transportation 

Sen^ices. 

Services 

481212  

Nonscheduled   Chartered    Freight 
Air  Transportation. 

N 

1,500 

1,500 

•4522 

Air  Transportation,  Nonscheduled 
(freight) 

Offshore  Marine  Air  Transportation 

$20.5 

$20.5 

Offshore    Marine    Transportation 

Sen/ices. 

- 

Services 

481219  

Other  Nonscheduled  Air  Transpor- 
tation. 

N 

$5.0 

$5.0 

•0721 

Establishments  that  use  general 
purpose  aircraft  to  provide  a  va- 
riety of  specialized  flying  serv- 
ices, such  as  the  following: 

Crop  Planting,  Cultivating,  and 
Protecting  (crop  dusting) 

_ 

6  $5.06 
$5.0 

•7319 
•7335 

Advertising,  NEC  (aerial  adver- 
tising) 

Commercial  Photography  (aerial 
photography) 

Subsactor  482— Rail  Transportation 


482111 
482112 


Une-Haul  Railroads  . 
Short  Line  Railroads 


E 
N 


1.500 
500 


1.500 
500 


4011 
•4013 


Railroads,  Line-Haul  Operating 
Railroad  Switching  and  Terminal 

Establishments    (belt    line    and 

logging  railroads) 


Subsactor  483— Water  Transportation 

483111  

Deep  Sea  Freight  Transportation  .. 

E 

500 

500 

4412 

Deep  Sea  Foreign  Transportation 
of  Freight 

483112  

Deep   Sea   Passenger  Transpor- 
tatioa 

R 

500 

500 

•4481 

Deep  Sea  Transportation  of  Pas- 
sengers, Except  by  Ferry  (deep 
sea  activities) 

483113 

Coastal  and  Great  Lakes  Freight 
Transportation.  . 

R 

500 

500 
500 

$5.0 

4424 
4432 

•4492 

Deep  Sea  Domestic  Transpor- 
tation of  Freight 

Freight  Transportation  on  the 
Great  Lakes — St.  Lawrence 
Seaway 

Towing  and  Tugboat  Services 
(coastal  barge  operations) 

483114  

Coastal   and   Great   Lakes   Pas- 
senger Transportation. 

R 

500 

500 

•4481 

Deep  Sea  Transportation  of  Pas- 
sengers, Except  by  Ferry  (coast- 
al activities) 

500 

500 

•4482 

Ferries  (coastal  and  Great  Lakes) 

483211  

Intend    Water    Freight    Transpor- 
tation.' 

R 

500 

500 
$5.0 

4449 
•4492 

Water  Transportation  of  Freight, 
NEC 

Towing  and  Tugboat  Services  (in- 
land barge  operations) 

483212  

Inland  Water  Passenger  Transpor- 

R 

500 

500 

•4482 

Ferries  (inland) 

tation. 

500 

•4489 

Water  Transportation  of  Pas- 
sengers, NEC  (water  taxi) 

SulMSCtor  484— Trucic  Transportation 


48411  

General  Freight  Trucking,  Local  .... 

N 

$18.5 

$18.5 
$18.5 

•4212 
'  ^421 4 

Local  Trucking  without  Storage 
(general  freight) 

Local  Tmcking  with  Storage  (gen- 
eral freight) 

57236 


Federal  Register /Vol.  64,  No.  204 /Friday,  October  22,  1999  /  Proposed  Rules 


Table  IV— Continued 

1997 

NAICS 

code 

1997  NAICS 
industry  descriptiofi 

MAau 

Existing  or 
Revised 
industry 

Proposed 

size 
standard 

($  million  or 

emp  #)  for 

NAICS 

industry 

Existing  size 
standard 

($  million  or 
emp  *)  for 
SIC  activity 

1987  SIC 

code 
(*  =  part  of 
SIC  code) 

1987  SIC 
industry  description 

484121  

484122  

48421  

48422  

48423  

General   Freight  Trucking,   Long- 

Distance,  Truckload. 
General   Freight  Trucking,    Long- 

Distance,  Less  Than  Truckkiad. 
Used  Household  and  Office  Goods 

Moving. 

Specialized  Freight  (except  Used 
Goods)  Trucking,  Local. 

Specialized  Freight  (except  Used 
Goods)  Trucking,  Long-Distance. 

N 
N 
N 

N 
N 

$18.5 

$18.5 

"  $18.5 

$18.5 
$18.5 

$18.5 
$18.5 
$18.5 
$18.5 
$18.5 
$18.5 
$18.5 
$18.5 

•4213 
•4213 
•4212 
•4213 
•4214 
•4212 
•4214 
•4213 

Trucking,  Except  Local  (general 
freight,  truckload) 

Trucking,  Except  Local  (general 
freight,  less  than  truckload) 

Local  Trucking  Without  Storage 
(household  goods  moving) 

Trucking,  Except  Local  (household 
goods  moving) 

Local  Tnjcking  With  Storage 
(household  goods  moving) 

Local  Trucking  without  Storage 
(specialized  freight) 

Local  Trucking  with  Storage  (spe- 
cialized freight) 

Trucking,  Except  Local  (special- 
ized freight) 

Subsector  485— Transit  and  Ground  Passenger  Transportation 


485111  

Mixed  Mode  Transit  Systems 

N 

$5.0 

$5.0 

•4111 

Local  and  Suburban  Transit 
(mixed  mode) 

485112 

Commuter  Rail  Systems 

N 

$5.0 

$5.0 

•4111 

Local  and  Suburtjan  Transit  (com- 

muter rail) 

485113  

Bus   and   Motor   Vehrcle   Transit 
Systems. 

N 

$5.0 

$5.0 

•4111 

Local  and  Suburt)an  Transit  (bus 
and  motor  vehicle) 

485119 

Other  Urtan  Transit  Systems 

N 

$5.0 

$5.0 

•4111 

Local  and  Suburban  Transit  (other 
than  mixed  mode,  commuter 
rail,  and  bus  and  motor  vehk:ie) 

48521  

Interurban  and  Rural  Bus  Trans- 
portation. 

E 

$5.0 

$5.0 

4131 

Intercity  and  Rural  Bus  Transpor- 
tation 

48531  

Taxi  Sen^ice 

E 

$5.0 

$5.0 

4121 

Taxicabs 

48532  

Limousine  Service 

N 

$5.0 

$5.0 

•4119 

Local    Passenger   Transportation, 

NEC  (limousine  rental  with  driv- 

er and  automobile  rental  with 

driver) 

48541  

School  and  Employee  Bus  Trans- 
portation. 

R 

$5.0 

$5.0 
$5.0 

4151 
•4119 

School  Buses 

1  ocal  Passenger  Transportation, 
NEC  (employee  transportation) 

48551    

Charter  Bus  Industry  

R 

$5.0 

$5.0 

4141 

Local  Charter  Bus  Service 

$5.0 

■4142 

Bus  Charter  Services,  Except 
Local 

485991  

Special  Needs  Transportation 

N 

$5.0 

$5.0 

•4119 

Local  Passenger  Transportation, 
NEC  (special  needs  transpor- 
tation) 

485999  

AH  Other  Transit  and  Ground  Pas- 
senger Transportation. 

R 

$5.0 

$5.0 
$5.0 

•4111 
•4119 

Local  and  Suburban  Transit  (air- 
port transportation  service) 

Local  Passenger  Transportation, 
NEC  (hearse  rental  with  driver 
and  carpool  and  vanpool  oper- 
ation) 

Subsector  486— Pipeline  Transportation 


48611  

Pipeline  Transportatton  of  Crude 

Oil. 
Pipeline  Transportation  of  Natural 

E 

1,500 

1,500 

4612 

Crude  Petroleum  Pipelines 

4862 

Gas 

48621  

Pipeline  Transportation  of  Natural 
Gas. 

R 

$5.0 

$5.0 
$5.0 

4922 
•4923 

Natural  Gas  Transmission 

Natural    Gas    Transmission    and 
Distribution  (transmission) 

4869 

Other  Pipeline  Transportatkjn . 

48691  

Pipeline  Transportation  of  Refined 

E 

1,500 

1,500 

4613 

Refined  Petroleum  Pipelines 

48699  

All  Other  Pipeline  Transportation  .. 

E 

$25.0 

$25.0 

4619 

Pipelines,  NEC 
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Subsector  487— Scenic  and  Sightseeing  Transportation 


4871  

Scenic  and  Sightseeing  Transpor- 
tation, Land. 

48711  

Scenic  and  Sightseeing  Transpor- 
tation, Land. 

N 

$5.0 

$5.0 

$5.0 
$5.0 

•4119 

•4789 
•7999 

Local  Passenger  Transportation, 
NEC  (sightseeing  buses  and 
cable  and  cog  railways,  except 
scenic) 

Transportation  Services,  NEC 
(horse-drawn  cabs  ar>d  car- 
riages) 

Amusement  and  Recreation  Serv- 
ices, NEC  (scenic  transport  op- 
erations, land) 

4872 

Scenic  and  Sightseeing  Transpor- 
tation, Water 

48721  

Scenic  and  Sightseeing  Transpor- 
tation, Water. 

N 

$5.0 

500 

•4489 

Water  Transportation  of  Pas- 
sengers, NEC  (airboats,  excur- 
sion   txjats,     and    sightseeing 

txjats) 

$5.0 

•7999 

Amusement  and  Recreation  Serv- 
ices, NEC  (charter  fishing) 

48799  

Scenic  and  Sightseeing  Transpor- 
tation, Other. 

N 

$5.0 

1.500 
$5.0 

•4522 
•7999 

Air  Transportation,  Non-Scheduled 
(sightseeing  planes) 

Amusement  and  Recreation  Serv- 
ices, NEC  (aerial  tramways, 
scenic  and  amusement) 

SutMector  488— Support  Activities  for  Transportation 


488111 


488119 


48819 


48821 


48831 


Air  Traffic  Control 


Other  Airport  Operations 


Other   Support   Activities   for   Air 
Transportation. 

Support  Activities  for  Rail  Trans- 
portation. 


Port  and  Harbor  Operations 


N 


N 


N 


$5.0 


$5.0 


$5.0 
$5.0 


$5.0 


N/A 


$5.0 


$5.0 
$5.0 

500 

$5.0 


$5.0 


$18.5 


$18.5 


•4581 


•9621 


•4581 


•4959 
•4581 

•4013 

•4741 


•4789 


•4491 


Airports,  Flying  Fields,  and  Airport 
Terminal  Services  (private  air 
traffic  control) 

Regulation  and  Administration  of 
Transportation  Programs  (gov- 
emment  air  traffic  control) 

Airports,  Flying  Fields,  and  Airport 
Terminal  Services  (airfreigfit 
handling  at  airports,  hangar  op- 
erations, airport  terminal  serv- 
ices, aircraft  storage,  airports, 
and  flying  fields) 

Sanitary  Services,  NEC 

(vacuuming  of  runways) 

Airports,  Flying  Fields,  and  Airport 
Terminal  Services  (aircraft  serv- 
icing and  repairing) 

Railroad  Switching  and  Terminal 
Establishments  (eill  but  short  line 
railroads) 

Rental  of  Railroad  Cars  (grain  lev- 
eling in  railroad  cars,  grain  trim- 
ming for  railroad  equipment, 
precooling  of  fruits  and  vegeta- 
t)les  in  connection  with  transpor- 
tation, and  railroad  car  deanirig, 
icing,  ventilating,  and  heating) 

Transportation  Services,  NEC  (car 
loading  and  unloading;  cleaning 
of  railroad  ballasts;  dining,  par- 
lor, sleeping,  and  other  car  op- 
erations; and  railroad  mainte- 
nance) 

Marine  Cargo  Handling  (dock  and 
pier  operations) 
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$5.0 

•4499 

Water    Transportation     Sen/ices, 
NEC  (lighthouse  operations) 

48832  

Marine  Cargo  Handling  

R 

$18.5 

$18.5 

•4491 

Marine  Cargo   IHandling   (all   but 

dock  and  pier  operations) 

48833  

Navigational  Sen/ices  to  Shipping 

N 

$5.0 

$5.0 
$5.0 

•4492 
•4499 

Towing  and  Tugtx>at  Sennces  (all 
but  barge  operations) 

Water  Transportation  Senrices, 
NEC  (piloting  vessels  in  and  out 
of  hartx>rs  and  marine  salvage) 

48839  

Other  Support  Activities  for  Water 
Transportation. 

R 

$5.0 

$5.0 

$5.0 
»$5.0 

•4499 

•4785 
•7699 

Water  Transportatton  Sen/ices, 
NEC  (all  but  lighthouse  oper- 
ations, piloting  vessels  in  and 
out  of  hartx>rs,  boat  and  ship 
rental,  and  marine  salvage) 

Fixed  Facilities  and  Inspection  and 
Weighing  Services  for  Motor  Ve- 
htele  Transportation  (marine 
cargo  checkers) 

Repair  Shops  and  Related  Serv- 
ices, NEC  (ship  scaling) 

48841  

Motor  Vehicle  Towing 

N 

$5.0 

$5.0 

•7549 

Automotive  Services,  Except  Re- 

pair and  Carwashes  (towing) 

48849  

Other  Support  Activities  for  Road 
Transportation. 

R 

$5.0 

$5.0 
$5.0 
$5.0 

4173 
4231 
•4785 

Tenninal  and  Service  Facilities  for 
Motor  Vehicle  Passenger  Trans- 
portation 

Terminal  and  Joint  Tenninal  Main- 
tenance Facilities  for  Motor 
Freight  Transportation 

Rxed  Facilities  and  Inspection  and 
Weighing  Senflces  for  Motor  Ve- 
hicle Transportation  (all  but  ma- 
rine cargo  checkers) 

48851  

Freight    Transportation    Anange- 
ment. 

R 

$18.5 

$18.5 

•4731 

Anangement  of  Transportation  of 
Freight     and     Cargo     (except 
freight  rate  auditors  and  tariff 
consultants) 

488991 

Packina  and  Cratina  

E 

$18.5 

$18.5 

4783 

Packing  and  Crating 

488999  

All   Other   Support   Activities   for 
Transportation. 

R 

$5.0 

$5.0 
$5.0 

•4729 
•4789 

Arrangement  of  Passenger  Trans- 
portation, NEC  (anangement  of 
carpools  and  vanpools) 

Transportation  Sennces,  NEC 
(pipeline  terminals  and  stock- 
yards for  transportatton) 

Subsector  491  —Postal  Servic* 


49111 

48211 

4922  . 
49221 

49311 


Postal  Sen/ica 


4 


$5.0 


N/A 
$5.0 


4311 
•7398 


United  States  Postal  Servk:e 
Business  Servtoes,  NEC  (post  of- 
fice contract  stattons) 


Subsector  492— Couriers  and  Messengers 


Couriers 


Local  Messengers  and  Local  De- 
livery 

Local  Messengers  and  Local  De- 
livery. 


N 


1,500 


$18.5 


$18.5 
1.500 
$18.5 


•4215 


4513 


•4215 


Courier  Servtoes,  Except  by  Air 
(hub  and  spoke  intercity  deliv- 
ery) 

Air  Courier  Services 


Courier  Sendees,  Except  by  Air 
(local  delivery) 


Subsector  493— Warehousing  and  Storage 


Gerwral  Warehousing  and  Storage 


$16.5 


$18.5 


•4225 


General  Warehousing  and  Storage 
(all  but  self-storage  miniware- 
house  warehousing) 
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1997 

NAICS 

code 

1997  NAICS 
industry  description 

New, 

Existing  or 
Revised 
industry 

Proposed 

size 

standard 

($  million  or 

emp  #)  for 

NAICS 

industty 

Existing  size 
standard 

($  million  or 
emp  #)  for 
SIC  activity 

1987  SIC 

code 
(•  =  part  of 
SIC  code) 

1987  SIC 
industry  description 

49312  

49313  

49319  

Refrigerated     Warehousing     and 
Storage. 

Farm   Product   Warehousing   and 

Storage. 
Other  Warehousing  and  Storage  .. 

R 

E 
R 

$18.5 

$18.5 
$18.5 

$18.5 

$18.5 
$18.5 
$18.5 
$18.5 

•4226 

4222 
•4226 

4221 
•4226 

Special  Warehousing  and  Storage. 

NEC    (warehousing    in    foreign 

trade  zones) 
Refrigerated     Warehousing     and 

Storage 
Special  Warehousing  and  Storage, 

NEC  (fur  storage) 
Fann   Product   Warehousing   and 

Storage 
Special  Warehousing  and  Storage, 

NEC   (all  but  fur  storage  and 

warehousing    in    foreign    tmde 

zones) 

51111  .. 

51112  .. 
51113.. 

51114  .. 

511191 

511199 

51121  .. 


Sector  51  — infonnation 


SubMCtor  511  —  PuMithing  Industries 


Newspaper  Publishers 

Periodical  Publishers 

Book  Publishers 

Database  and  Directory  Publishers 

Greeting  Card  Publishers 

All  Other  Publishers 

Software  Publishers 


E 
E 
R 

N 
R 
R 


500 
500 
500 

500 
500 
500 

$18.0 


500 
500 
500 

500 
500 
500 

$18.0 


2711 

2721 

•2731 

•2741 
•2771 
•2741 

*7372 


Newspapers:  Publishing  or  Pub- 
lishing and  Printing 

Periodicals:  Publishing  or  Put>- 
lishing  and  Printing 

Books:  Publishing  or  Put)tisNng 
and  Printing  (except  miisk: 
books) 

Miscellaneous  Publishing  (data- 
base publishers) 

Greeting  Cards  (publishing  greet- 
ing cards) 

Miscellaneous  Publishing  (except 
database  and  sheet  music  pub- 
lishing) 

Prepackaged  Software  (software 
publishing) 


Subsector  512— Motion  Picture  and  Sound  Recording  Industries 


51211  ....... 

Motion  Prcture  and  Vkjeo  Produc- 
tk)n. 

E 

$21.5 

$21.5 

7812 

Motion  Picture  and  Video  Tape 
Production 

51212  

Motion  Picture  and  Video  Distribu- 
tton. 

R 

$21.5 

$21.5 
$5.0 

*7R?? 
•7829 

Motion  Picture  and  Video  Tape 
Distribution  (except  video  tape 
and  cassette  wtralesalers) 

Services  Allied  to  Motion  Pk*jre 
Distribution  (film  libraries) 

512131  

Motion  Pteture  Theaters  (except 
Drive-Ins). 

-  E 

$5.0 

$5.0 

7832 

Motion  Picture  Theaters,  Except 
Drive-ln 

512132  

Drive-In  Motion  Picture  Theaters  .. 

E 

$5.0 

$5.cr 

7833 

Drive-In  Motion  Picture  Theaters 

512191  

Teleproduction   and   Other   Post- 
Production  Sendees. 

N 

$21.5 

$21.5 

•7819 

Services  Allied  to  Motion  Picture 
Production  (teleproductkjn  and 
post-production  servk^s) 

512199  

Other  Motion  Picture  and  Video  In- 
dustries. 

N 

$5.0 

$21.5 

•7819 

Servk^s  Allied  to  Motkm  Picture 
Production  (except  casting  bu- 
reaus, wardrobe  and  equipment 
rental,  talent  payment  services, 
teleproduction  and  other  post- 
production  services,  reproduc- 
tion of  vkleos,  and  film  distribu- 
tors and  other  related  motkxi 
prcture  production  senrices) 

- 

$5.0 

•7829 

Services  Allied  to  Motkm  PKture 
Distribution  (except  film  libraries) 

51221  

Record  Production 

N 

$5.0 

$5.0 

'8999 

Services.  NEC  (record  production) 
Phonograph         Records         and 

51222  

Integrated  Record  Production/Dis- 

N 

750 

750 

•3652 

tribution. 

Prerecorded  Audio  Tapes  and 
Disks  (Integrated  record  compa- 
nies, except  dupik^tkxi  only) 
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1997 

NAICS 
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1997  NAICS 
industry  description 

New. 
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industry 

Proposed 
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($  million  or 
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($  million  or 
emp  #)  for 
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1987  SIC 

code 
(*  =  part  of 
SIC  code) 

1987  SIC 
industry  description 

S1223 

Music  Publishers  

N 

N 
N 

500 

$5.0 
$5.0 

500 

500 

$5.0 
$5.0 

$5.0 

$5.0 

•2731 

•2741 

*8999 
•7389 

•7389 

•7922 

Books:    Publishing   or   Publishing 

51224  

51229  

Sound  Recording  Studios 

Other  Sound  Recording  Industries 

4 

and  Printing  (music  books) 
Miscellaneous    Publishing    (sheet 

music  publishing) 
Services,  ^'EC  (music  publishing) 
Business  Je.vices,  NEC  (record- 
ing studios) 
Business   Services,    NEC    (audio 

taping  sen/ices) 
Theatrical  Producers  (Except  Mo- 
tion Picture)  and  Miscellaneous 
Theatrical    Services   (producers 
of  radio  programs) 

Subsactor  513— Broadcasting  and  Telecommunicatlona 

513111 

Radio  Networks 

N 

$5.0 

$5.0 

•4832 

Radio  Broadcasting  Stations  (net- 

works) 

513112 

Radio  Stations  

N 

$5.0 

$5.a 

•4a3? 

Radio  Broadcasting  Stations  (ex- 

cept networi(s) 

51312 

Television  Broadcastino  

N 
N 

$10.5 
$11.0 

$10.5 
$11.0 

4833 
*4841 

Television  Broadcasting  Stations 

51321  

Cable  t^twof1<s  

Cable  and  Other  Pay  Televiskxi 

Services  (cable  networics) 

51322  

CaMe  and  Other  Program  Distribu- 
tkm. 

N 

$11.0 

$11.0 

*4841 

Cable  and  Other  Pay  Television 
Services    (except    cable    net- 
works) 

51331  

Wired    Telecommunications    Car- 
riers. 

N 

1.500 

1,500 
$5.0 

•4813 
4822 

Telephone  Communications,  Ex- 
cept Radiotelephone  (except  re- 
sellers) 

Telegraph  and  Other  Message 
Communications 

513321  

PaoifKi 

N 

1,500 

1.500 

•4812 

Radiotelephone    Communications 

(paging  carriers) 

5133??  

Cellular  and  Other  Wireless  Tele- 
communications. 

N 

1.500 

1,500 
$11.0 

*4812 
•4899 

Radiotelephone    Communicatk)ns 

(cellular  carriers) 
Communications    Sen/ices,    NEC 

(radio  dispatch) 

51333  

Tetecommunications  Resellers 

N 

1.500 

1.500 
1,500 

•4812 
*4813 

Radio  Communications  (paging 
and  cellular  resellers) 

Telephone  Communications,  Ex- 
cept Radiotelephone  (resellers) 

51334  

Satellite  Telecommunications 

N 

$11.0 

$11.0 

•4899 

Communications    Services,    NEC 
(satellite  communications) 

51339  

Other  Telecommunications 

N 

$11.0 

$11.0 

•4899 

Communications    Sen/ices,    NEC 

(except  radio  dispatch,  satellite 

communications) 

Subsactor  514— Information  Sarvicas  and  Data  Processing  Sarvicas 


51411  

News  Syndicates 

E 
E 
E 
N 

E 

$5.0 
$5.0 
$18.0 
$5.0 

$18.0 

$5.0 
$5.0 
$18.0 
$5.0 

$18.0 

7383 
8231 
7375 
8999 

7374 

News  Syndicates 

51412  

Libraries  arid  Archives 

Libraries 

514191  

514199  

51421  

On-Line  Information  Services 

All  Other  Information  Services  

Data  Processina  Services 

Informatton  Retrieval  Services 
Servees.  NEC  (miscellaneous  in- 
formation providers) 
Computer   Processing   and    Data 

Preparatton     and     Processing 
Senrices 

Sector  52— Finance  and  Insurance 


Subsactor  522— Credit  Intermediation  and  Related  Activities 


Commercial  Banking 


$100  mil  in 
assets  B 


$100  mil  in 
assets^ 

$100  mil  in 
assets^ 


•6021 
•6022 


National  Commercial  Banks  (bank- 
ing) 
State  Commercial  Banks  (banking) 


1997 

NAICS 

code 


52212  .. 

52213  .. 

52219  .. 

5222 

52221  .. 

52222.. 

522291 
522292 
522293 


522294 


522298 
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Proposed 

1997 

NAICS 

code 

1997  NAICS 
industry  description 

New, 

Existing  or 
Revised 
industry 

size 

standard 

($  million  or 

emp  #)  for 

NAICS 

industry 

Existina  size 
standard 

($  million  or 
emp  #)  for 

SIC  activity 

1987  SIC 

code 
(*  =  part  of 
SIC  code) 

1987  SIC 
industry  description 

$100  mil  in 
assets' 

$100  mil  in 
assets' 

6029 
•6081 

Commercial  Banks,  NEC 

Branches  and  Agencies  of  Foreign 
Banks  (banking) 

52212  

Savings  Institutions 

R 

$100  mil  in 

$100  mil  in 

6035 

Savings     Institutions,      Federally 
Chartered 

assets  B 

assets' 

$100  mil  in 

6036 

Savings  Institutions,  Not  Federally 

assets' 

Chartered 

52213  

Credit  Unions 

R 

$100  mil  in 

$100  mil  in 

6061 

Credit  Unions,  Federally  Chartered 

assets  B 

assets' 

$100  mil  in 

6062 

Credit  Unions.  Not  Federally  Char- 

• 

assets' 

tered 

52219  

Other  Depository  Credit  intermedi- 

N 

$100  mil  in 

$100  mil  in 

*6022 

State  Commercial  Banks  (private 

ation. 

assets  B 

assets' 

and  industrial  banking) 

5??? 

Non-Depository  Credit   Intermedi- 
ation 

?>???1 

Credit  Card  Issuina 

N 

$100  mil  in 

$100  mil  in 

•6021 

National  Commercial  Banks  (credit 

assets  B 

assets' 

$1 00  mil  in 

assets' 

$5.0 

•6022 
*6141 

card  issuing) 
State   Commercial   Banks   (credit 

card  issuing) 
Personal  Credit  Institutkjns  (credit 

card  issuing) 

5222?  , 

Sales  Financing 

N 

$5.0 

$5.0 

•6141 

Personal  Credit  Institutions  (install- 

ment sales  finance) 

$5.0 

•6153 

Short-Term  Business  Credit  Insti- 
tutions,      Except      Agricultural 
(business  sales  finance). 

$5.0 

•6159 

Miscellaneous  Business  Credit  In- 
stitutions (finance  leasing) 

fWPJHJI 

Consumer  LeruJina 

R 

$5.0 

$5.0 

•6141 

Personal  Credit  institutions  (except 

installment   sales    finance    and 

credit  card  issuing) 

52229? 

Real  Estate  Credit 

R 

$5.0 

$5.0 

•6162 

Mortgage  Bankers  and  Loan  Cor- 

respondents (mortgage  bankers 

and  originators) 

522293  

international  Trade  Financing 

N 

$100  mil  in 
assets  B 

$100  mil  in 
assets' 

$100  mil  in 

assets' 

N/A 

$5.0 

•6081 

6082 
•6111 
•6159 

Branches  and  Agencies  of  Foreign 
Banks  (international  trade  fi- 
nancing) 

Foreign  Trade  and  Intematkmai 
Banking  Institutions 

Federal  and  Federally-Sponsored 
Credit  Agencies  (trade  banks) 

Miscellaneous  Business  Credit  In- 
stitutions (trade  banks) 

522294  

Secondary  Market  Financing 

N 

$5.0 

N/A 

•6111 

Federal  and  Federally  Sponsored 
Credit   Agencies   (except   trade 
banks) 

$5.0 

•6159 

Miscellaneous  Business  Credit  In- 

- 

stitutions  (secondary  market  fi- 
nancing) 

522298 

All   Other  Non-Depository  Credit 
intennediation. 

N 

$5.0 

$5.0 

$100  mil  in 
assets' 

•5932 
•6081 

Used  Merchandise  Stores  (pavm- 

shops) 
Branches  and  Agencies  of  Foreign 

Banks  (agencies) 

N/A 
$5.0 

•6111 
•6153 

Federal  and  Federally-Sponsored 
Credit  Agencies  (except  trade 
banks  and  secorxlary  market  fi- 
nancing) 

Short-Term  Business  Credit  Insti- 
tutions, Except  Agricultural  (ex- 

% 

$5.0 

•6159 

cept    credit    card    sendee    and 
business  sales  finance) 
Miscellaneous  Business  Credit  In- 
stitutions  (except  trade   banks 
and  finance  leasing) 
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Proposed 
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NAICS 
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1997  NAICS 
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emp  #)  for 
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($  million  or 
emp  «)  for 
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{*  =  part  of 
SIC  code) 

1987  SIC 
industry  description 

52231  

Mortgage  and  Nonmortgage  Loan 
Brokers. 

E 

$5.0 

$5.0 

6163 

Loan  Brokers 

52232  

Financial  Transactions  Processing, 
Resen/e,   and  Clearing   House 
Activities. 

N 

$5.0 

N/A 
$5.0 

$5.0 
$5.0 

6019 
♦6099 

•6153 
•7389 

Central  Resen/e  Depository  Insti- 
tuttons,  NEC 

Functions  Related  to  Depository 
Banking,  NEC  (electronic  funds 
transfer  networi<s  and  clearing 
house  associations) 

Short-Term  Business  Credit  Insti- 
tutions, Except  Agricultural 
(credit  card  service) 

Business  Services,  NEC  (credit 
card  service) 

52239  

Other  Activities  Related  to  Credit 
Intermediation. 

N 

$5.0 

$5.0 
$5.0 

•6099 
•6162 

Functions  Related  to  Depository 
Banking,  NEC  (except  money 
orders,  electronic  funds  transfer 
networi<s  and  clearing  houses, 
foreign  currency  exchanges,  es- 
crow and  fiduciary  agencies  and 
deposit  brokers) 

Mortgage  Bankers  and  Loan  Cor- 
respondents (mortgage  setv- 
lang) 

Subsector  523— Hnancial  Investments  and  Related  Activities 


52311  

Investment  Banking  and  Securities 
Dealing. 

N 

$5.0 

$5.0 

•6211 

Security    Brokers,    Dealers,    and 
Flotation  Companies  (securities 
dealers  and  undenwriters) 

52312 

Securities  Brokerage .'. 

N 

$5.0 

$5.0 

•6211 

Security    Brokers,    Dealers,    and 
Ftotatton    Companies    (security 

52313  

$5.0 

$5.0 

brokers) 

Commodity  Contracts  Dealing 

N 

OU99 

Functk>ns   Related  to   depository 

Banking,  NEC  (foreign  cunency 

exchange) 

$5.0 

•6799 

Investors,  NEC  (commodity  con- 
tract trading  companies) 

$5.0 

•6221 

Commodity  Contracts  Brokers  and 

52314  

$5.0 

$5.0 

Dealers  (commodity  dealers) 
Commodity  Contracts  Brokers  and 

N 

6221 

Dealers  (commodity  brokers) 

52321  

Securities    and    Commodity    Ex- 
changes. 

E 

$5.0 

$5.0 

6231 

Security    and    Commodity    Ex- 
changes 

52391  

Miscellaneous  Intennediation 

N 

$5.0 

$5.0 
$5.0 

•6211 
•6799 

Securities  Brokers,  Dealers  and 
Fk>tatk>n  Companies  (except  se- 
curities and  commodity  dealers) 

Investors,  NEC  (venture  capital 
companies) 

S2392 

Portfolio  Management  

N 

$5.0 

$5.0 

•6282 

Investment  Advice  (poitfolk)  man- 
agers) 

$5.0 

•6371 

Pension,    Health,    and    Welfare 
Funds  (managers) 

$5.0 

•6733 

Trust,   Except   Educatkxial,   Reli- 
gkxis,    and    Charitable    (man- 
agers) 

$5.0 

•6799 

Investors,  NEC  (pool  operators) 

52393  

Investment  Advice  

R 

$50 

$50 

•6282 

Investment  Advk:e  texcept  port- 
folio managers) 

523991  

Tnist,  Fiduciary  and  Custody  Ac- 
tivities. 

N 

$5.0 

$100  mil  in 
assets^ 

$100  mil  in 
assets^ 
.  $5.0 

•6021 

•6022 

6091 

Natk>nal  Commercial  Banks  (tmst 

servk:^) 
State    Commercial    Banks    (trust 

senrices) 
Nondeposit  Taist  Facilities 
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Proposed 

1997 

NAICS 

code 

1997  NAICS 
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New, 
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Revised 
industry 
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($  million  or 

emp  #)  for 

NAICS 
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standard 

($  million  or 
emp  #)  for 
SIC  activity 

1987  SIC 

code 
(*  =  partof 
SIC  code) 

1987  SIC 
industry  description 

• 

$5.0 
$5.0 

•6099 
*6289 

Functions  Related  to  Depository 
Bani(ing,  NEC  (ascrow  and  fidu- 
ciary agencies) 

Senrices  Allied  With  the  Exchange 
of   Securities  or  Commodities, 

i 

$5.0 

•6733 

NEC  (securities  custodians) 
Trusts,  Except  Educational,  Retl- 
gious,  and  Charitat>le  (adminis- 
trators ot  private  estates) 

523999  

Miscellaneous    Financial     Invest- 
ment Activities. 

R 

$5.0 

$5.0 
$5.0 

$5.0 

$5.0 
$5.0 

•6099 
•6211 

•6289 

•6799 
•6792 

Functions  Related  to  Depository 
Banking,  NEC  (deposit  brokers) 

Security  Brokers,  Dealers,  and 
Ftotation  Companies  (other  ex- 
cept security  and  commodity) 

Sendees  Allied  With  the  Exchange 
of  Securities  or  Commodities, 
NEC  (except  security 
custodians) 

Investors.  NEC  (except  pool  oper- 
ators and  venture  capital  com- 
panies) 

Oil  Royalty  Traders  (investors  on 
own  account) 

SubMCtor  524— Inswanc*  Carriers  and  Rstatsd  ActMtiM 

52411  ....... 

Direct  Life,  Health  and  Medial  In- 
surance Carriers 

524113  

Direct  Life  Insurance  Carriers  

R 

$5.0 

$5.0 

•6311 

Life  Insurance  (Rfe  insurers-direct) 

524114 

Direct  Health  and  Medical  Insur- 
ance  Carriers. 

R 

$5.0 

$5.0 
$5.0 

•6324 
•6321 

Hospital  and  Medkal  Sen/ice 
Plans  (health  and  medfcal  insur- 
ers-direct) 

Accident  and  Health  Insurance 
(health  and  medical  insurers-di- 
rect) 

524126  

Direct  Property  and  Casualty  In- 
surance Carriers. 

R 

1,500 

1.500 
$5.0 

•6331 
^6351 

Fire,  Marine,  and  Casualty  Insur- 
ance (fire,  marine,  and  casiualty 
insurers-direct) 

Surety  Insurance  (financial  resporv 
sibility  insurers-direct) 

524127  

Direct  TMe  Insurance  Carriers  

R 

$5.0 

$5.0 

•6361 

Title    Insurance   (title   insursfs-dl- 
rect) 

524128  

Other  Direct    Insurance    (except 
Life.  Health  and  Medk:al)  Car- 
riers. 

E 

$5.0 

$5.0 

6399 

Insurance  Carriers,  NEC 

52413  

Reinsurance  Camers 

N 

$5.0 

$5.0 

•6311 

Life  Insurance  (reinsurers) 

$5.0 

•6321 

Accklent  and  Health  Insurance  (re- 
insurers) 

$5.0 
1.500 

•6324 
•6331 

Hospital  and  Medcal  Service 
Plans  (reinsurers) 

Fire,  Marine,  and  Casualty  Insur- 
ance (reinsurers) 

$5.0 
$5.0 

•east 

•6361 

Surety  Insurance  (reinsurers) 
Title  Insurance  (reinsurers) 

52421  

Insurance  Agencies  and  Broker- 
ages. 

R 

$5.0 

$5.0 

•6411 

Insurance    Agents,    Brokers   and 
Servk:«  (insurance  agents  and 
brokers) 

524291 

Claims  Adiustina 

N 

$5.0 

$5.0 

•6411 

Insurance    Agents.    Brokers    and 

Servk:e   (insurance  daims  ad- 

justers) 

524292  

Third  Party  Administration  of  Insur- 
ance and  Pension  Funds. 

N 

$5.0 

$5.0 
$5.0 

•6371 
•6411 

Pensk>n,     Health,    and    Welfare 

Funds  (administrators) 
Insurance    Agents.    Brokers   and 

Sennce  (processors) 

57244 


Federal  Register/Vol.  64.  No.  204/Friday,  October  22,  1999/Proposed  Rules 


Table  IV— Continued 


1997 

NAICS 

code 

1997  NAICS 
industry  description 

Existing  or 
Revised 
industry 

Proposed 

size 

standard 

($  million  or 

emp  #)  for 

NAICS 

ir>dustry 

Existing  size 
standard 

($  million  or 
emp  #)  for 

SIC  activity 

1987  SIC 

code 
(*  =  part  of 
SIC  code) 

1987  SIC 
.  industry  description 

524296  

All  Other  Insurance  Related  Activi- 
ties. 

N 

$5.0 

$5.0 

•6411 

Insurance    Agents,    Brokers    and 
Service     (except     processors, 
agents  and  brokers,  and  claims 
adjusters) 

Subsector  525— Funds,  Trusts  and  Other  nnanciai  Vshidss 


52511  

Pension  Funds 

N 

$5.0 

$5.0 

•6371 

Pensk>n,  Health,  and  Welfare 
Funds  (pension  funds) 

52512  

Health  and  Welfare  Funds  

N 

$5.0 

$&.0 

•6371 

Pension,     Health,    and    Welfare 

Funds     (health     and     welfare 

funds) 

52519  

Other  Insurance  Funds 

N 

$5.0 

$5.0 

•6321 

Accktont    and    Health    Insurance 

(self  insurers) 

$5.0 

•6324 

Hospital    and     Medical     Servrce 

, 

Plans  (self  insurers) 

1,500 

•6331 

Fire,  Marine,  and  Casualty  Insur- 
■  ance  (self  insurers) 

$5.0 

•6733 

Tmsts.  Except  Educational,  Reli- 
gtous,  and  Charitable  (vacation 
funds  for  employees) 

52591  

Open-End  Investment  Funds  

E 

$5.0 

$5.0 

6722 

Management  Investment  Offices, 
Open-End 

52592  

Trusts,  Estates,  and  Agency  Ac- 

N 

$5.0 

$5.0 

•6733 

Trusts.  Except  Educational,  Reli- 
gk>us,  and  Charitable  (personal 
trusts,  estates,  and  agency  ac- 
counts) 

52S03  

Real  Estate  Investment  Tmsts 

E 

$5.0 

$5.0 

6798 

Real  Estate  Investment  Tmsts 

52599  

Other  Financial  Vehk:les  

E 

$5.0 

$5.0 

6726 

Unit    Investment    Tmsts     Face- 

Amount  Certificate  Offices,  and 

Closed-End    Management    In- 

vestment Offkses 

Sector  53— Real  Estate  and  Rental  and  Leasing 


SulMsctor  531  —  Real  Estate 


53111  

Lessors  of  Residential   Buildings 
and  Dwellings. 

R 

$5.0 

$5.0 
$5.0 

6513 
6514 

Operators  of  Apartment  Buildings 

Operators  of  Dwellings  Other  Than 
Apartment  Buildings 

53112  

Lessors  of  Nonresklential   EkiikJ- 
ings  (except  Miniwarehouses). 

N 

$5.0 

$5.0 

•6512 

Operators  of  Nonresidential  Buiki- 
ings  (other  except  stadium  and 
arena  owners) 

53113 

Lessors  of  Miniwarehouses  and 
Self  Storage  Units. 

E 

$18.5 

$18.5 

•4225 

General  Warehousing  and  Storage 
(miniwarehouses  and  self-stor- 
age units) 

53119  

Lessors    of    Other    Real    Estate 
Property. 

R 

$5.0 

$5.0 

6515 

Operators  of  Residential  Mobile 
Home  Sites 

Except  Leasing  of  Building  Space 

•$15.0 

8  $15.0 

Except  Leasing  of  Building  Space 

to  Federal  Government  by  Own- 
ers. 

$5.0 
$5.0 

6517 
6519 

to  Federal  Government  by  Own- 
ers 
Lessors  of  Railroad  Property 
Lessors  of  Real  Property,  NEC 

53121  

Offtees  of  Real  Estate  Agents  and 
Brokers. 

N 

'o$1.5 

»$1.5 

•6531 

Real  Estate  Agents  Managers 
(agents  and  brokers) 

531311  

Reskjential  Property  Managers 

N 

$1.5 

•$1.5 

•6531 

Real  Estate  Agents  and  Managers 
(managers-residential,  real  es- 
tate) 

531312  

NonreskJentiat  Property  Managers 

N 

$1.5 

•$1.5 

•6531 

Real  Estate  Agents  and  Managers 
(managers-nonresidential,  real 
estate) 

53132  

0(fk»8  of  Real  Estate  Appraisers 

N 

$1.5 

•$1.5 

•6531 

Real  Estate  Agents  and  Managers 
(appraisers) 
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53139  

Other  Activities  Related  to  Real 
Estate. 

N 

$1.5 

•$1.5 

•6531 

Real  Estate  Agents  and  Managers 
(except  real  estate  managers, 
condominium  management, 
cemetery  management,  agents 
and  brokers,  and  appraisers) 

Subsactor  532 — Rental  and  Leasing  Services 


532111  ..... 

Passenger  Car  Rental 

E 

$18.5 

$18.5 

7514 

Passenger  Car  Rental 

Passenger  Car  Leasing 

Truck  Rental  and  Leasing  Without 

532112  

Passenger  Car  Leasing 

E 

$18.5 

$18.5 

7515 

53212  

Truck,  Utility  Trailer,  and  RV  (Rec- 

N 

$18.5 

$18.5 

7513 

reational    Vehicle)    Rental   and 

Drivers 

Leasing. 

$5.0 

7519 

Utility  Trailers  and  Recreational 
Vehicle  Rental 

53221  

Consumer  Electronics  and  Appli- 
ances Rental. 

N 

$5.0 

$5.0 

•7359 

Equipment  Rental  and  Leasing, 
NEC  (appliances.  TV,  VCR,  and 
electronic  equipment  rental) 

53???  

Fonnal  Wear  and  Costume  Rental 

N 

$5.0 

$5.0 

•7299 

Miscellaneous  Personal  Services, 
NEC  (formal  wear  and  costume 
rental) 

$21.5 

•7819 

Sendees  Allied  to  Motion  Picture 
Production  (wardrobe  rehtal  for 
motion  picture  film  production) 

53223  

VWeo  Tape  and  Disc  Rental  

E 

$5.0 

$5.0 

7841 

Video  Tape  Rental 

532291  

Home  Health  Equipment  Rental .... 

N 

$5.0 

$5.0 

•7352 

Medical  Equipment  Rental  and 
Leasing  (home  health  fumiture 
and  equipment  rental  and  leas- 
ing) 

532292  ..... 

Recreatkxial  Goods  Rental  

N 

$5.0 

$5.0 

/999 

Amusement  and  Recreation  Serv- 

ices,   NEC    (canoe,    pleasure 

boats,     bicycles,     motorcycles. 

moped,  go  carts,  etc.  rental) 

532299  

All  Other  Consumer  Goods  Rental 

R 

$5.0 

$5.0 

•7359 

Equipment  Rental  and  Leasing, 
NEC  (except  transportation 
equipment,  industrial  equipment, 
and  consumer  electronics,  appli- 
ances and  home  and  garden 
equipment) 

53231    . . . 

General  Rental  Centers 

N 

$5.0 

$5.0 

•7359 

Equipment   Rental   arKJ    Leasing, 

NEC  (general  rental  centers) 

532411  

Commercial  Air,  Rail,  and  Water 
Transportation  Equipment  Rent- 
al and  Leasing. 

N 

$5.0 

$5.0 
$5.0 

•4499 
•4741 

Water  Transportation  ServKes, 
NEC  (boat  and  ship  rental,  com- 
mercial) 

Rental  of  Railroad  Cars  (rental  of 
railroad  cars) 

' 

$5.0 

•7359 

Equipment  Rental  and  Leasing, 
NEC  (airplane  rental  and  leas- 
ing) 

Heavy     Constoiction     Equipment 

532412  

Constructton,  Mining  and  Forestry 

R 

$5.0 

$5.0 

•7353 

Machinery  and  Equipment  Rent- 

Rental and  Leasing  (without  op- 

al and  Leasing. 

$5.0 

.     ^7359 

erators) 
Equipment   Rental   and    Leasing, 
NEC  (oil  field  and  well  drilling 
equipment) 

53242  

Offtee  Machinery  and  Equipment 
Rental  and  Leasing. 

N 

$18.0 

$5.0 
$18.0 

•7359 
7377 

Equipment  Rental  and  Leasing  (of- 
fice machine  rental  and  leasing) 
Computer  Rental  and  Leasing 

53249  

Other  Comnoerdal  and  Industrial 
Machinery  and  Equipment  Rent- 
al and  Leasing. 

N 

$5.0 

$5.0 

•7352 

Medical  Equipment  Rental  and 
Leasing  (medical  machinery  and 
equipment) 

$5.0 

•7359 

Equipment    Rental   and    Leasing, 

' 

NEC  (industrial  tnjck  and  equip- 
ment rental  and  leasing) 
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$21.5 
$5.0 

•7819 
•7922 

Services  Allied  to  Motion  Picture 
Production  (motion  picture 
equipment  rental) 

Theatrical  Producers  (Except  Mo- 
tion Picture)  and  Miscellaneous 
Theatrical  Services  (theatrical 
equipment  rental) 

SubMctor  533— Lessors  of  Nonfinancial  Intangible  Assets  (except  Copyrighted  Works) 


53311  ....... 

Lessors  of  Nonfinancial  Intangible 
Assets      (except     Copyrighted 
Worits). 

R 

$5.0 

$5.0 
$5.0 

*67^ 
6794 

Oil  Royalty  Traders  (except  inves- 
tors on  own  account) 

Patent  Owners  and  Lessors 

Sector  54— Professional,  Scientific  and  Technical  Services 


Subsector  541  —Professional,  Scientific  and  Technical  Services 


54111  

Offices  of  Lawyers 

E 

S5.0 

$5.0 

8111 

Legal  Services 
Title  Abstract  Offices 

541191  

Title  Abstract  and  Settlement  Of- 
fices.            J 
All  Other  Legal  Sen/ices 

E 

$5.0 

$5.0 

6541 

541199  

N 

$5.0 

$5.0 

*7389 

Business  Services,  NEC  (process 
sen/ices,  patent  agents,  notaries 

o 

public,  paralegal  sendees) 

541211  

Offices  of  Certified  Public  Account- 
ants. 

N 

$6.0 

$6.0 

*8721 

Accounting,  Auditing,  and  Book- 
keeping Services  (auditing  ac- 
countants) 

541213  

Tax  Preparation  Sen^ices 

E 

$5.0 

$5.0 

7291 

Tax  Return  Preparation  Sen/ices 

541214  

Payroll  Services 

N 

$6.0 

$21.5 

•7819 

Services  Allied  to  Motion  Picture 

Production  (talent  payment  serv- 

Kes) 

$6.0 

•8721 

Accounting,  Auditing,  and  Book- 
keeping Sendees  (payroll  serv- 
k:es) 

541219  

Other  Accounting  Services 

N 

$6.0 

$6.0 

*8721 

Accounting,  Auditing,  and  Book- 
keeping   Sendees    (other    ac- 

.  counting  sen/ices) 

54131  

Architectural  Services 

E 

$4.0 

$4.0 

8712 

Architectural  Services 

54132  

Landscape  Architectural  Services 

R 

$5.0 

$5.0 

•0781 

Landscape  Counseling  and  Plan- 
ning  (except   hortk:ultural  con- 
sulting) 

54133  

Engineering  Services 

E 

$4.0 

$4.0 

8711 

Engineering  Sennces 

Except    Military    and    Aerospace 

Except    Military    and    Aerospace 

$20.0 

$20.0 

Equipment  and  Military  Weap- 

Equipment and  Military  Weap- 

ons. 

ons 

Except     Contracts     and     Sub- 

$20.0 

$20.0 

Except     Contracts     and      Sub- 

contracts for  Engineering  Serv- 

, 

contracts  for  Engineering  Serv- 

ices Awarded   Under  the   Na- 

ices Awarded   Under  the  Na- 

tional Energy  Policy  Act  of  1992. 

tional  Energy  Policy  Act  of  1992 

Except   Marine   Engineering   and 

$13.5 

$13.5 

Except   Marine   Engineering   and 

Naval  Architecture. 

Naval  Architecture 

54134  

Drafting  Services 

N 

$5.0 

$5.0 

*7389 

Business  Services,  NEC  (drafting 
sen/ice) 

Except,  Meys  Drafting 

$4.0 

$4.0 

Except,  Map  Drafting  Services 
Business   Services,    NEC   (home 

54135  

Building  Inspection  Sennces  

N 

$5.0 

$5.0 

•7389 

and  building  inspection  services) 

54136  

Geophysical  Surveying  and  Map- 
ping Sendees. 

N 

$4.0 

$4.0 

$5.0 

•8713 
•1081 

Surveying  Services  (geophysical 
surveying) 

Metal  Mining  Sen/ices  (geo- 
physical sun/eying) 

, 

$5.0 

•1382 

Oil    and    Gas    Field    Exploration 

» 

Sennces  (geophysical  sun/eying 
and  mapping) 
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$5.0 

•1481 

Nonmetallic  Minerals  Services,  Ex- 
cept   Fuels    (geophysical    sur- 

veying) 

54137  

Surveying   and   Mapping   (except 
Geophysical)  Services. 

N 

$4.0 

$».o 

$4.0 

•7389 
*8713 

Business  Sennces,  NEC  (map 
malting,  and  aerial  and  photo- 
grammetric  mapping  services) 

Surveying  Services  (except  geo- 
physical surveying) 

54138  

Testing  Lat>oratories 

R 

$5.0 

$5.0 

*8734 

Testing  Laboratories  (except  vet- 
erinary testing  laboratories) 

54141  

Interior  Desian  Services  

N    - 

$5.0 

$5.0 

•7389 

Business  Services,  NEC  (intenor 
design) 

54142  

Industrial  Desian  Services 

N 

$5.0 

$5.0 

•7389 

Business  Sennces,  NEC  (industrial 

design) 

54143  

Graphic  Design  Services 

R 

$5.0 

$5.0 
$5.0 

7336 
•8099 

Commercial  Art  and  Graphic  De- 
sign 

Health  and  Allied  Services,  NEC 
(medical  artists) 

54149  

Other  Specialized  Design  Services 

N 

$5.0 

$5.0 

•7389 

Business  Sen/ices,  NEC  (fashion, 
furniture,  and  other  design  serv- 
ices) 

541511  

Custom    Computer    Programming 
Sen^ices. 

E 

$18.0 

$18.0 

7371 

Computer  Programming  Services 

541512  

Computer  Systems  Design  Serv- 
ices. 

N 

$18.0 

$18.0 
$18.0 

7373 
*7379 

Computer  Integrated  Systems  De- 
sign 

Computer  Related  Services,  NEC 
(computer  systems  consultants) 

541513  

Computer  Facilities  Management 
Services. 

E 

$18.0 

$18.0 

7376 

Computer  Facilities  Management 
Sennces 

541519  

Other  Computer  Related  Sewices 

R 

$18.0 

$18.0 

•7379 

Computer  Related  Services.  NEC 
(except  computer  systems  con- 
sultants) 

541611  

Administrative    Management    and 
General      Management      Con- 
sulting Services. 

N 

$5.0 

$5.0 

•8742 

Management  Consulting  Services 
(administrative  management  and 
general  management  consulting) 

541612  

Human  Resources  and  Executive 
Search  Consulting  Services. 

N 

$5.0 

$5.0 

$5.0 
'  $5.0 

•8742 

*7361 
8999 

Management  Consulting  Sendees 
(human  resources  and  per- 
sonnel management  consulting) 

Employment  Agencies  (executive 
placement  services) 

Services,  NEC  (actuarial  con- 
sulting) 

541613  

Marketing  Consulting  Services 

N 

$5.0 

$5.0 

•8742 

Management  Consulting  Sendees 

(mariteting  consulting) 

541614  

Process,  Physical  Distribution  and 
Logistics  Consulting  Services. 

N 

$5.0 

$5.0 

•8742 

Management  Consulting  Services 
(manufacturing  management, 
physical  distribution,  and  site  lo- 
cation consulting) 

541618  

Other     Management     Consulting 
Sendees. 

N 

$5.0 

$18.5 
$5.0 

•4731 
•8748 

Arrangement  of  Transportation  of 
Freight  and  Cargo  (freight  rate- 
auditors  and  tariff  consulting) 

Business  Consulting  Sen/ices. 
NEC  (safety  consulting) 

54162  

Environmental  Consulting  Services 

N 

$5.0 

$5.0 

8999 

Sen^ices,  NEC  ^environmental 
consultants) 

54169  

Other    Scientific    and    Technical 
Consulting  Sen/ices. 

N 

$5.0 

$5.0 

•0781 

Landscape  Counseling  and  Plan- 
ning (horticulture  consulting) 

$5.0 

$5.0 

•8748 

Busir>ess  Consulting  Services, 
NEC  (agricutture,  economic, 
radio,  and  traffic  consultants) 

$5.0 

$5.0 

•8999 

Sendees,  NEC  (nuclear  consult- 
ants, geologists,  and  physicists) 

54171  ....... 

Research  and  Development  in  ttie 
Physical,  Engineering,  and  Life 
Sciences. 

N 

11500 

10  500 

•8731— 

Commercial  Physical  and  Biologi- 
cal Research  (physical  and  en- 
gineering sciences) 

• 

Except: 

Except: 
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1997  NAICS 
industry  description 


54181 
54182 
54183 

54184 

54185 

54186 
54187 

54189 


54191  . 

541921 
541922 


54193 


AJrcraft  

Aircraft  Parts,  and  Auxiliary  Equip- 
ment, and  Aircraft  Engine  Parts. 

Space  Vehicles  and  Guided  Mis- 
siles, their  Propulsion  Units, 
their  Propulsion  Units  Parts,  and 
their  Auxiliary  Equipment  and 
Parts. 


Research  and  Development  in  the 
Social  SciefX»s  and  Humanities. 


Existing  or 
Revised 
industry 


N 


Advertising  Agencies 

Public  f^elations  Agencies 

Media  Buying  Agencies 

Media  Representatives 

Display  Advertising 

Direct  Mail  Advertising 

Advertising  Material  Distribution 
Sen/ices. 

Other  Sennces  Related  to  Adver- 
tising. 


Marketing    Research   and    Public 
Opinion  Polling. 


Photography  Studios.  Portrait 
Commercial  Ptiotography 


Translation      and      Interpretation 
Services. 

Veterinary  Sendees  


All  Other  Professional,   Scientific 
and  Technical  Services. 


E 
E 
N 

E 

N 


E 
N 

N 


N 


E 
R 


N 


Proposed 

size 

standard 

($  million  or 

emp  #)  for 

NAICS 

industry 


1,500 
1.000 

1.000 


$5.0 


$5.0 


$5.0 


$5.0 
$5.0 


$5.0 
$5.0 

$5.0 


Existing  size 
standard 

($  million  or 
emp  #)  for 

SIC  activity 


o$5.0 

$5.0 

$5.0 

»$5.0 
$5.0 

B$S.O 

$5.0 

e$5.0 

$5.0 

•$5.0 
"$5.0 

$5.0 
$5.0 

$5.0 
e$5.0 

1.500 
1.000 

1,000 


$5.0 
$5.0 

$5.0 


1987  SIC 

code 
(*  =  part  of 
SIC  code) 


«$5.0 

100 
$5.0 
$5.0 


$5.0 
$5.0 


$5.0 
$5.0 

$5.0 
$5.0 

$5.0 

$5.0 


*8733 


•8732 


•8733 


7311 

8743 

•7319 

7313 

7312 
•7319 

■7331 
*7319 

•7319 


•5199 


•7389 


*8732 


7221 
*7335 


'8099 
•7389 

0741 
0742 

•8734 

*7389 


1987  SIC 
industry  description 


Aircraft 

Aircraft  Parts,  and  Auxiliary  Equip- 
ment, and  Aircraft  Engine  Parts 

Space  Vehicles  and  Guided  Mis- 
siles, their  Propulsion  Units, 
their  Propulsion  Units  Parts,  and 
tf>eir  Auxiliary  Equipment  and 
Parts 

Noncommercial  Research  Organi- 
zations (physical  and  engineer- 
ing services) 

Commercial  Economic.  Socio- 
logical, and  Educational  Re- 
search (social  sciences  and  hu- 
manities) 

Noncommercial  Research  Organi- 
zations (social  sciences  and  hu- 
manities) 

Advertising  Agencies 

Public  Relations  Services 

Advertising,  NEC  (media  buying 
services) 

Radio,  Television,  and  Publishers' 
Advertising  Representatives 

Outdoor  Advertising  Services 

Advertising,  NEC  (display  adver- 
tising, except  outdoor) 

Direct  Mail  Advertising  Services 

Advertising,  NEC  (advertising  ma- 
terials distributor) 

Advertising,  NEC  (except  media 
buying,  display  advertising,  ex- 
cept outdoor  and  advertising 
material  distributors) 

Nondurable  Goods.  NEC  (adver- 
tising specialties  goods  distribu- 
tors) 

Business  Sendees,  NEC  (sign 
painting  and  other  advertising 
related  business  services) 

Commercial  Economic,  Socio- 
logical, and  Educational  Re- 
search (market  research  and 
opinion  research) 

Photographic  Studios.  Portrait 

Commercial  Photography  (except 
wf)en  combined  with  a  variety  of 
aircraft  based  services) 

Health  and  Allied  Sen/ices,  NEC 
(medical  photography) 

Business  Sennces,  NEC  (trans- 
lation and  interpretation  serv- 
ices) 

Veterinary  Services  for  Livestock 

Veterinary  Sen/ices  for  Animal 
Specialties 

Testing  Laboratories  (veterinary 
testing  laboratories) 

Business  Services  (appraisers,  ex- 
cept insurance  and  real  estate, 
and  miscellaneous  professional, 
scientific,  and  technical  serv- 
ices) 
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1997 

NAICS 

code 


1997  NAICS 
industry  description 


New, 

Existing  or 
Revised 
industry 


Proposed 

size 

standard 

($  million  or 

emp  #)  for 

NAICS 

industry 


Existing  size 
standard 

($  million  or 
emp  #)  for 
SIC  activity 


1987  SIC 

code 
(•  =  partof 
SIC  code) 


1987  SIC 
industry  description 


Sector  55 — Management  of  Companies  and  Enterprises 


Subsector  551  —Management  of  Companies  and  Enterprises 


551111  

Offices  of  Bank  Holding  Compa- 
nies. 

E 

$5.0 

$5.0 

6712 

Offices  of  Bank  HoWing  Compa- 
nies 

551112  

Offices  of  Other  Holding  Compa- 
nies. 

E 

$5.0 

$5.0 

6719 

Offices  of  Holding  Companies, 
NEC 

Sector  56— Administrative  and  Support,  Waste  Management  and  Remediation  Services 


Subsector  561  —Administrative  and  Support  Services 


56111  

Office  Administrative  Services 

R 

$5.0 

•$5.0 

•8741 

Management     Services     (except 
construction  management) 

56121 

Facilities  Sunoort  Services  

E 

12$5.0 

^^$5.0 

8744 

Facilities     Support     Management 

Services 

Exceot  Base  Maintenance 

- 

13  $20.0 

12  $20  0 

Base  Maintenance 

56131  

Employment  Placement  Agencies 

R 

$5.0 

$5.0 
$21.5 
$5.0 

•7361 
•7819 
•7922 

Employment  Agencies  (except  ex- 
ecutive placing  services) 

Senm:es  Allied  to  Motion  Pictures 
Production  (casting  twreaus) 

Theatrical  Producers  and  Miscella- 
neous Theatrical  Services  (cast- 

^ 

- 

ing  agencies) 

56132 

Temoorarv  HelD  Services 

N 

$5.0 

$5.0 

•7363 

Help  Supply  Services  (except  em- 

ployee  leasing  service) 

56133  

Employee  Leasing  Services 

N 

$5.0 

$5.0 

•7363 

Help  Supply  Services  (except  tem- 
porary help  service) 

56141  

Document  Preparation  Sen/ices  .... 

N 

$5.0 

$5.0 

•7338 

Secretarial  and   Court   Reporting 
(except  court  reporting) 

561421  ..;.. 

Telephone  Answering  Services 

N 

$5.0 

$5.0 

•7389 

Business    Services,    NEC    (tele- 
phone answering) 

561422 

Teiemarketina  Bureaus  

N 

$5.0 

$5.0 

•7389 

Business    Sendees.    NEC    (tele- 

mariceting    bureaus    and    tele- 

phone soliciting) 

561431 

Private  Mail  Centers 

N 

$5.0 

$5.0 

•7389 

Business  Services.  NEC  (private 

mail  centers  and  mail  tx)x  rent- 
al) 
Photocopying      and      CXjplicating 

561439  

Other  Business  Service  Centers 

R 

$5.0 

$5.0 

7334 

(including  Copy  Shops). 

$5.0 

•7389 

Sendees 

Business  Sen/ices,  NEC  (business 
service  centers,  except  private 
mail  centers  and  mail  box  rent- 
al) 

Adjustment  and  Collection  Sen/- 

56144 

Collection  Aoencies 

R 

^.0 

$5.0 

•7322 

ices    (except,  adjustment    bu- 

reaus) 

56145  

Credit  Bureaus 

E 

$5.0 

$5.0 

7323 

Credit  Reporting  Sendees 

561491  

Reoossession  Services 

N 

$5.0 

$5.0 

•7322 

Adjustment  and  Collection  (adjust- 

ment bureaus) 

$5.0 

•7389 

Business  Servk»s,  NEC  (recovery 
and  repossession  sen/ices) 

561492  

Court    Reporting   and    Stenotype 
Services. 

N          J 

$5.0 

$5.0 

•73.38 

Secretarial   and   Court   Reporting 
(except  secretarial) 

561499  

Ail  Other  Business  Support  Serv- 
ices. 

N 

$5.0 

$5.0 

•7389 

Business  Senrices,  NEC  (business 
support    sen^ices    except    tele- 
phone answering,  telemarketing 
bureaus,    private    mail    centers 
and  repossession  services) 

56151  

Travel  Agencies 

E 

io$1.0 

«$1.0 

4724 

Travel  Agencies 

56152 

Tour  Ooerators     

E 

$5.0 

$5.0 

4725 

Tour  Operators 

561591  

Convention  and  Visitors  Bureaus  .. 

N 

$5.0 

$5.0 

•7389 

Business  Services,  NEC  (conven- 
tion and  visitors  bureaus,  tourist 
information  bureaus) 

57250 


Federal  Register /Vol.  64,  No.  204 /Friday,  October  22,  1999  /  Proposed  Rules 


Table  IV— Continued 


1997 

NAiCS 

code 


561599 


561611 

561612 
561613 

561621 

561622 
56171  . 

56172. 

56173., 

56174  ., 
56179  .. 

56191  .. 
56192.. 
56199.. 


562111 


1997  NAICS 
industry  description 


All  Other  Travel  Arrangement  and 
Reservation  Services. 


Investigation  Services 

Security  Guards  and  Patrol  Sen/- 

ices. 
Amiored  Car  Sendees 

Security  Systems  Senm:es  (except 
Locksmiths). 

Locksmiths 

Exterminating   and    Pest   Control 
ServKes. 

Janitorial  Sen/ices  „ 

Landscaping  Services  

Carpet  and  Upholstery  Cleaning 

Sendees. 
Other  Sennces  to  Buikjings  and 

Dwellings. 


Packaging  onA  Labeling  Services 

Conventkjn  and  Trade  Show  Or- 
ganizers.             *" 
All  Other  Support  Servk:es 


New, 

Existing  or 
Revised 
industry 


N 


N 

N 
N 


N 
R 


E 
N 


N 
N 
N 


Proposed 

size 

standard 

($  million  or 

emp  #)  for 

NAICS 

industry 


$5.0 


$9.0 

$9.0 
$9.0 

$9.0 

$5.0 
$5.0 

$12.0 


$5.0 

$3.5 
$5.0 


$5.0 
$5.0 
$5.0 


Existing  size 

standard 
($  million  or 
emp  #)  for 
SIC  activity 


$5.0 

$5.0 

$5.0 
$5.0 
$9.0 

$9.0 
$9.0 

$9.0 
$7.0 
$5.0 
$5.0 
$5.0 

$5.0 
$12.0 

$5.0 

$5.0 
$5.0 

$3.5 

$5.0 

$5.0 

$5.0 
$5.0 
$5.0 


1987  SIC 

code 
(•  =  part  of 
SIC  code) 


*4729 

•7389 

*7999 
•8699 
•7381 

*7381 
•7381 

7382 
"1731 
*7699 
•4959 
•7342 

•7342 

7349 

•4581 

0782 
0783 

7217 

•7389 

•7699 

•7389 
•7389 
•7389 


1987  SIC 
Industry  description 


Arrangement  of  Passenger  Trans- 
portation, NEC  (except  anange- 
ment  of  vanpools  and  carpools) 

Business  Services,  NEC  (reserva- 
tion systems:  hotel  &  res- 
taurants) 

Amusement  and  Recreation  Serv- 
ices, NEC  (ticket  agencies) 

Membership  Organizations,  NEC 
(motor  clubs) 

Detective,  Guard,  and  Armored 
Car  Servk^s  (detective  serv- 
k»s) 

Detective,  Guard,  and  Armored 
Car  Services  (guard  services) 

Detective,  Guard,  and  Annored 
Car  Sen/ices  (amiored  car  serv- 
tees) 

Security  Systems  Services 

Electrical  Work  (burglar  and  fire 
alarm  installatkjn) 

Repair  Shops  and  Related  Sen/- 
tees,  NEC  (kxksmith  shops) 

Sanitary  Services,  NEC  (mosquito 
eradiation) 

Disinfecting  and  Pest  Control 
Services  (extenninating  and 
pest  control) 

Disinfecting  and  Pest  Control 
Services  (except  exterminating) 

Buikjing  Cleaning  and  Mainte- 
nance Sendees,  NEC 

Airports,  Rying  Fields,  and  Airport 
Terminal  Sennces  (airplane 
cleaning  and  janitorial  servk»s) 

Lawn  and  Garden  Services 

Ornamental  Shrub  and  Tree  Serv- 

Carpel  and  Upholstery  Cleaning 

Business  Services,  NEC  (swim- 
ming pool  cleaning  and  mainte- 
nance) 

Repair  Shops  and  Related  Serv- 
toes,  NEC  (furnace,  duct,  chim- 
ney, gutter,  and  drain  cleaning 
sennces) 

Business  Services,  NEC  (pack- 
aging and  labeling  servKes) 

Business  Servk»s,  NEC  (conven- 
tion and  trade  show  sennces) 

Business  Services,  NEC  (other 
support  services  except  pack- 
aging and  labeling,  convention 
and  trade  shows  services,  con- 
vention and  visitor  bureaus, 
tourist  information  bureaus) 


Subsector  562— Waste  Management  and  RwnadiatkMi  SarvicM 


Sdkl  Waste  Collectkxi 


N 


$6.0 


$6.0 


$6.0 


•4212 


•4953 


Local  Trucking  WitfKxjt  Storage 
(sdkj  waste  collectk>n  without 
disposal) 

Refuse  Systems  (solid  waste  cd- 
lectkm) 
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Proposed 

1997 

NAICS 

code 

1997  NAICS 
industry  description 

ffVvW) 

Existing  or 
Revised 
industry 

size 

standard 

($  million  or 

emp  #)  tor 

NAICS 

industry 

Existing  size 

standard 
($  million  or 
emp  #)  for 
SIC  activity 

1987  SIC 

code 
(•  =  part  of 
SIC  code) 

1987  SIC 
industry  description 

562112  

Hazardous  Waste  Collection 

N 

$6.0 

$6.0 
$6.0 

•4212 
•4953 

Local  Tmcking  Without  Storage 
(hazardous  waste  collection 
without  disposal) 

Refuse  Systems  (hazardous  waste 
collection) 

562119  

Other  Waste  Collection  

N 

$6.0 

$6.0 

*4212 

Local    Tnjcking    Without    Storage 

(other  waste  collection  without 

disposal) 

$6.0 

•4953 

Refuse  Systems  (other  waste  col- 
lection wtten  combined  with  dis- 
posal) 

562211  

Hazardous  Waste  Treatment  and 
Disposal. 

N 

$6.0 

$6.0 

•4953 

Refuse  Systems  (hazardous  waste 
treatment  and  disposal) 

562212 

Solid  Waste  Landfill 

N 

$6.0 

$6.0 

•4953 

Refuse  Systems  (solkl  waste  land- 

fills) 

562213  

Solid  Waste  Combustors  and  In- 
cinerators. 

N 

$6.0 

$6.0 

•4953 

Refuse  Systems  (solkj  waste  com- 
Ixjstors  and  incinerators) 

562219  

Other  Nonhazardous  Waste  Treat- 
ment and  Disposal. 

N 

$6.0 

$6.0 

•4953 

Refuse  Systems  (ottier  nonhaz- 
ardous waste  treatment  and  dis- 
posal) 

56291  

Ren>ediation  Services 

N 

$7.0 

$7.0 

•1799 

Special  Trade   Contractors,   NEC 

(astiestos  abatement  and  lead 

paint  removal  contractors) 

Except     Environmenteil     Remedi- 

1*500 

ation  Sen^ices. 

$5.0 

•4959 

Sanitary  Services,  NEC  (remedi- 
ation services) 

56292  

Materials  Recovery  Facilities 

N 

$8.0 

$6.0 

•4953 

Refuse  Systems  (materials  recov- 
ery facilities) 

562991  

Septic  Tank  and  Related  Sendees 

N 

$5.0 

$5.0 
$5.0 

•7359 
•7699 

Equipment  Rental  and  Leasing, 
NEC  (portable  toilet  rental) 

Repair  Shops  and  Related  Serv- 
ices, NEC  (cesspool  cleaning, 
sewer  cleaning  and  rodding) 

562998  

AH    Other    Miscellaneous    Waste 
Management  Services. 

R 

$5.0 

$5.0 

•4959 

Sanitary  Sen/k»s,  NEC  (all  but  re- 
mediation sennces,  malaria  con- 
trol, mosquito  eradicatkxi, 
snowptowing,  street  sweeping, 
and  airport  runway  vacuuming) 

Sector  61  —Educational  ServiCM 


Subsactor  611  —Educational  Sarvicas 


61111  .. 
61121  .. 
61131  .. 

61141  .. 

61142  ., 

61143., 

611511 

611512 

611513 


Elementary       and       Secondary 

Schools. 
Junior  Colleges 

Colleges,  Universities  and  Profes- 

skxial  Schools. 
Business  and  Secretarial  Schools 
Computer  Training 

Professional  and  Management  De- 
velopment Training. 

Cosmetotogy  and  Barter  Schools 
Right  Training 

Apprentk^ship  Training 


E 

E 

E 

E 
R 


N 
N 

N 


$5.0 

$5.0 

$5.0 

$5.0 
$5.0 

$5.0 
$5.0 
$18.5 

$5.0 


$5.0 

$5.0 

$5.0 

$5.0 
$5.0 

$5.0 

$5.0 

$5.0 
$5.0 

$18.5 
$5.0 


8211 
8222 
8244 

•8243 
•8299 

•7231 

•7241 
•8249 

•8299 
•8249 


and 


Secondary 


Elementary 
Schools 

Junior  Colleges  and  Technical  In- 
stitutes 

Colleges,  Universities,  and  Profes- 
sional Schools 

Business  and  Secretarial  Schools 

Data  Processing  Schools  (except 
computer  repair  training) 

Schools  and  Educatkinal  Servk^es, 
NEC  (professional  and  manage- 
ment development  training) 

Beauty  Shops  (beauty  and  cosme- 
tology schools) 

Barber  Shops  (bartjer  colleges) 

Vocational  Schools,  NEC  (aviation 
schools,  excluding  flying  instruc- 
tkxi) 

Schools  and  Educatk>nal  Services, 
NEC  (flying  instmctkxi) 

Vocational  Schools,  NEC  (voca- 
tkjnai  apprentk^eship  training) 
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Proposed 
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NAICS 
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1987  SIC 
industry  description 

611519 

Other     Technical     and     Trade 
Schools. 

N 

$5.0 

$5.0 
$5.0 

•8249 
*8243 

Vocational  Schools,  NEC  (except 
aviation  and  flight  training  and 
apprenticeship  training) 

Data  Processing  Schools  (com- 
puter repair  training) 

61161  

Fine  Arts  Schools „ 

N 

$5.0 

$5.0 
$5.0 

*8299 
•7911 

Schools  and  Educational  Services, 
NEC  (art,  drama,  and  music 
schools) 

Dance  Studios,  Schools,  and  Halls 
(dance  instmctors,  and  profes- 
sional and  other  dance  schools) 

61162  

Sports  and  Recreation  Instoiction 

N 

$5.0 

$5.0 

v999 

Amusement  and  Recreation  Sew- 
ices,  NEC  (baseball,  basketball, 
bowling,  gymnastic,  judo,  karate, 
parachute,  scuba  and  skin  div- 
ing, skating,  ski,  swimming,  ten- 
nis, and  other  sports  instruction; 
and  sports  instructional  schools 
and  camps) 

61163  

I  arKjuagf^  Schools 

N 

$50 

S50 

*8299 

Schools  and  Educational  Services, 
NEC  (language  schools) 

611691  

Exam  Preparation  and  Tutoring  .... 

N 

$5.0 

$5.0 

*8299 

Schools  and  Educational  Services, 
NEC  (exam  preparation  and  tu- 
toring) 

611692  

Automobile  Driving  Schools  

N 

$5.0 

$5.0 

*8299 

Schools  and  Educational  Sen/ices, 
NEC  (automobile  driving  instmc- 
tion) 

Schools  and  Educational  Senflces, 

611699  

All  Other  Miscellaneous  Schools 

N 

$5.0 

$5.0 

•8299 

and  Instruction. 

■ 

* 

NEC  (except  professional  and 
management  training,  aviation 
and  flight  training,  fine  arts 
schools,  language  schools, 
exam  preparation  and  tutoring, 
automobile  driving  schools,  and 
educational  support  services) 

61171  

Educational  Support  Sennces 

N 

$5.0 

$5.0 
$5.0 

•8299 
•8748 

Sct>ools  and  Educational  Services 
NEC  (except  instruction) 

Business  Consulting  Services, 
NEC  (educational  test  develop- 
ment and  evaluation  services, 
educatkjnal  testing  sennces,  and 
educational  consultants) 

Sector  62— Health  Care  and  Social  Assistance 


Subsector  621  —Ambulatory  Health  Care  Servicss 


621111  

621112  

62121  

Offices  of  Physicians  (except  Men- 
tal Health  Specialists). 

Offices    of     Physicians,     Mental 
Health  Specialists. 

Offices  of  Dentists  

N 

N 

E 
E 

E 
N 

$5.0 

$5.0 

$5.0 
$5.0 

$5.0 
$5.0 

$5.0 

$5.0 

$5.0 

$5.0 

$5.0 
$5.0 

$5.0 
$5.0 

•8011 
•8031 

•8011 

•8031 

8021 
8041 

8042 
•8049 

Offtoes  and  Clinics  of  Doctors  of 
Medicine  (except  mental  health 
specialists) 

Offices  and  Clinks  of  Doctors  of 
Osteopathy  (except  mental 
health  specialists) 

OffKes  and  Clinics  of  Doctors  of 
Medicine  (mental  health  special- 
ists) 

OffKes  and  Clinics  of  Doctors  of 
Osteopathy  (mental  health  spe- 
cialists) 

Offices  and  Clinics  nf  DpntLotQ 

62131  

Offices  of  Chiropractors 

Offices  and  Clinics  of  Chiroprac- 
tors 
Offices  and  Clinics  of  Optometrists 
Offices  and  Clinics  of  Health  Prac- 
titioners,   NEC    (mental    health 
practitioners  except  phystoians) 

62132  

Offices  of  Optometrists 

62133  

Offices  of  Mental  Health  Practi- 
tioners (except  Physicians). 
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1997 
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^  Nm 
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($  million  or 
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1987  SIC 
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1987  SIC 
industry  description 

62134  

Offices  of  Physical,  Occupational 
and  Speecfi  Therapists  and  Au- 
diologists. 

N 

$5.0 

$5.0 

•8049 

Offices  and  Dinics  of  Health  Prac- 
titioners, NEC  (physical,  ocaipa- 
tional,  speech  therapists,  and 
audiologlsts) 

621391  

Offices  of  Podiatrists  

E 
N 

$5.0 
$5.0 

$5.0 
$5.0 

8043 
•8049 

Offices  and  Clinics  of  Podiatrists 

621399  

Offices  of  All  Other  Miscellaneous 

Offices  and  Clinics  of  Health  Prac- 

Health Practitioners. 

titioners.  NEC  (except  mental 
health    practitioners,     physical. 

occupational,  speech  therapists, 
and  audiologlsts) 

62141  

Familv  Planning  Centers  

N 

$5.0 

$5.0 

•8093 

Specialty     Outpatient     Facilities, 

NEC  (family  planning  centers) 

$5.0 

•8099 

Health  and  Allied  Services.  NEC 
(childbirth  preparation) 

62142  

Outpatient  Mental  Health  and  Sub- 
stance Abuse  Centers. 

N 

$5.0 

$5;0 

•8093 

Specialty  Outpatient  Facilities. 
NEC  (mental  health  facilities) 

621491  

HMO  Medical  Centers 

N 

$5.0 

$5.0 

•8011 

Offices  arxl  Clinics  of  Doctors  of 

Medicine   (HMO   Medical  Cen- 

- 

ters) 

621492  

Kidney  Dialysis  Centers  

E 

$5.0 

$5.0 

8092 

Kidney  Dialysis  Centers 

621493  

Freestanding  Ambulatory  Surgical 
and  Emergency  Centers. 

N 

$5.0 

$5.0 

•8011 

Offices  and  Clinics  of  Doctors  of 
Medicine  (surgical  and  emer- 
gency centers) 

621498  

All  Other  Outpatient  Care  Centers 

N 

$5.0 

$5.0 

•8093 

Specialty  Outpatient  Facilities, 
NEC  (except  family  planning 
and  mental  health  centers) 

621511  

Medical  Laboratories  

R 

$5.0 

$5.0 

•8071 

Medical  Laboratories  (except  diag- 

nostic imaging  centers) 

621512 

Diagnostic  Imaging  Centers 

N 

$5.0 

$5.0 

* 

•8071 

Medical  Laboratories  (diagnostic 
Imaging  centers) 

62161  

Home  Health  Care  Sendees 

E 

$5.0 

$5.0 

8082 

Hon:e  Health  Care  Services 
(home  health  agencies) 

62191    

Ambulance  Services 

N 

$5.0 

$5.0 

•4119 

Local    Passenger   Transportation. 

NEC  (land  ambulance) 

1,500 

•4522 

Air  Transportation,  Nonscheduled 
(air  ambulance) 

621991 

Blood  and  Oroan  Banks 

N 

$5.0 

$5.0 

•8099 

Health  and  Allied  Sen/ices.  NEC 

(blood  and  organ  banks) 

621999  

All  Other  Miscellaneous  Ambula- 
tory Health  Care  Services. 

N 

$5.0 

$5.0 

•8099 

Health  and  Allied  Services,  NEC 
(except  blood  and  organ  banks, 
medical  artists,  medical  photog- 
raphy, and  childbirth  preparation 
classes) 

Subsector  622— Hospitals 


62211  

General    Medical    and    Surgical 
Hospitals. 

R 

$5.0 

$5.0 
$5.0 

8062 
•8069 

General  Medical  and  Surgcal 
Hospitals 

Specialty  Hospitals,  Except  Psy- 
chiatric (children's  hospitals) 

62221  

Psychiatric  and  Substance  Abuse 
Hospitals. 

R 

$5.0 

$5.0 
$5.0 

8063 
•8069 

Psychiatric  Hospitals 

Speciatty  Hospitals.  Except  Psy- 
chiatric (substance  abuse  hos- 
pitals) 

62231  

Specialty  (except  Psychiatric  and 
Substance  Abuse)  Hospitals. 

R 

$5.0 

$5.0 

•8069 

Specialty  Hospitals,  Except  Psy- 
chiatric  (except  chiWren's  and 
substance  abuse  hospitals) 

Subs«ctor  623— Nursing  and  Rssidantlal  Cars  Facilitiss 


Nursing  Care  Facilities 


N 


$5.0 


$5.0 


•8051 


Skilled-Nursing  Care  Faculties  (ex- 
cept continuing  care  retirement 
communities) 
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1987  SIC 
industry  description 

$5.0 

•8052 

Intermediate  Care  Facilities  (ex- 
cept continuing  care  retirement 

$5.0 

•8059 

communities  and  mental  retar- 
dation facilities) 
Nursing  and  Personal  Care  Facili- 
ties,   NEC    (except    continuing 
care  retirement  communities) 

62321  

Residential  Mental  Retardation  Fa- 
cilities. 

N 

$5.0 

$5.0 

•8052 

Intemiediate  Care  Facilities  (men- 
tal retardation  facilities) 

62322  

Residential    Mental    Health    and 
Substance  Abuse  Facilities. 

N 

$5.0 

$5.0 

•8361 

Residential   Care   (mental   healtfi 
and  substance  abuse  facilities) 

623311  

Continuing  Care  Retirement  Com- 
munities. 

N 

$5.0 

$5.0 
$5.0 
$5.0 

•8051 
•8052 
•8059* 

Skilled  Nursing  Care  Facilities 
(continuing  care  retirement  com- 
munities) 

Intermediate  Care  Facilities  (con- 
tinuing care  retirement  commu- 
nities) 

Nursing  and  Personal  Care  Facili- 
ties, NEC  (continuing  care  re- 
tirement communities) 

623312  

Homes  for  tfie  Elderly 

N 

$5.0 

$5.0 

*8361 

Residential  Care  (homes  for  the 
elderty) 

62399  

Otfier  Residential  Care  Facilities  ... 

N 

$5.0 

$5.0 

•8361 

Residential  Care  (except  mental 
health  and  substance  abuse  fa- 
cilities, homes  for  the  elderty) 

Subsector  624— Social  Assistance 

62411  

Child  and  Youth  Services 

N 

$50 

$50 

*8322 

Individual  and  Family  Social  Serv- 
ices (child  and  youth  services) 

$5.0 

•8641 

Civic,  Social,  and  Fratemal  Orga- 
nizations (youth  development  or- 
ganizations) 

62412  

Services  for  the  Elderty  and  Per- 
sons with  Disabilities. 

N 

$5.0 

$5.0 

•8322 

Individual  and  Family  Social  Serv- 
ices (sen/ices  for  the  elderty  and 
disabled) 

62419  

Other  Individual  and  Family  Serv- 
ices. 

N 

$5.0 

$5.0 

•8322 

Individual  and  Family  Social  Serv- 
ices (except  services  for  chil- 
dren, youth,  elderty,  disabled; 
food,  housing,  emergency  and 
relief) 

62421  

Community  Food  Services 

N 

$5.0 

$5.0 

•8322 

Individual  and  Family  Social  Serv- 
ices (food  sen/ices) 

624221  

Temporary  Shelters 

N 

$50 

$50 

•8322 

Individual  and  Family  Social  Serv- 
ices (temporary  shelter) 

qw.u 

624229  

Other  Community  Housing  Serv- 
ices. 

N 

$5.0 

$5.0 

•8322 

Individual  and  Family  Social  Sen/- 
ices  (housing  services  except 
temporary  shelter) 

62423  

Emergency  and  Other  Relief  Serv- 
ices. 

N 

$5.0 

$5.0 

•832? 

Individual  and  Family  Social  Serv- 
ices (emergency  and  relief  sen/- 
ices) 

Job  Training  and  Vocational  Reha- 

62431   

Vocational  Rehabilitation  Sennces 

E 

$5.0 

$5.0 

8331 

bilitation  Services 

62441  

Child  Day  Care  Sen/ices 

R 

$5.0 

$5.0 

8351 

Child  Day  Care  Services 
Miscellaneous  Personal  Services, 

$5.0 

•7299 

NEC  (baby-sitting) 

Sector  71  —Arts,  EntertainnMnt  and  Recreation 


Subsactor  711 — Performing  Arts,  Spectator  Sports  and  Related  Industries 


Theater   Companies   and   Dinner 
Theaters. 


N 


$5.0 


$5.0 


•5812 


Eating  Places  (dinner  theaters) 
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Proposed 

1997 

NAICS 

code 

1997  NAICS 
industry  description 
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Exi.sting  or 
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industry 

size 
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(S  million  or 
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emp  #)  for 

SIC  activity 

1987  SIC 
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(•  =  part  of 
SIC  code) 

1987  SIC 
industry  description 

$5.0 

*7922 

Theatrical  Producers  (Except  Mo- 
tion Pictures)  and  Miscellaneous 
Theatrical      Services      (theater 
companies,  opera  companies) 

71112  

Dance  Companies 

N 

$5.0 

$5.0 

♦7922 

Theatrical  Producers  (Except  Mo- 
tion Pictures)  and  Miscellaneous 
Theatrical  Services  (ballet  and 
dance  compa'.ius) 

71113  

Musical  Groups  and  Artists  

N 

$5.0 

$5.0 

•7929 

Bands,    Orchestras,    Actors,    arKJ 

Entertainment  Groups  (musical 

groups  and  artists  and  orches- 

^ 

tras) 

71119  

Other  Performing  Arts  Companies 

N 

$5.0 

$5.0 
$5.0 

•7929 
^999 

Bands,  Orchestras,  Actors,  and 
Entertainment  Groups,  (except 
musical  groups,  artists,  actors, 
and  actresses) 

Amusement  and  Recreation  Serv- 
ices, NEC  (circus  companies) 

711211  

Sports  Teams  and  Clubs  ..., 

N 

$5.0 

$5.0 

•7941 

Professional    Sports    Clubs    and 

Promoters   (professional   sports 

- 

dubs) 

711212  

Race  Tracks  ..... 

N 

$5.0 

$5.0 

•7948 

Racing,    Including    Track    Oper- 

ations (track  operations) 

711219 

Other  Soectator  Soorts  

N 

$5.0 

$5.0 

•7941 

Professional    Sports    Clubs    and 

Promoters  (except  sports  dubs. 

stadium  operators,   sports  pro- 

- 

moters  and  agents) 

$5.0 
$5.0 

•7948 
•7999 

Racing,  Including  Track  Oper- 
ations (except  track  operators) 

Amusement  and  Recreation  Serv- 
k:es,  NEC  (professk}nal  ath- 
letes) 

71131  

Promoters    of    Performing    Arts. 
Sports  and  Similar  Events  with 
Facilities. 

N 

$5.0 

$5.0 
$5.0 

$5.0 

•6512 
•7922 

•7941 

Operators  of  Nonresidential  BuikJ- 
ings  (stadium  and  arena  own- 
ers) 

Theatrical  Procedures  (Except  Mo- 
tkjn  Pictures)  and  Miscellaneous 
Theatrical  Services  (theater  op- 
erators) 

Professional  Sports  Clubs  and 
Promoters  (stadium  operators) 

71132  

Promoters    of    Performing    Arts, 
Sports  and  Similar  Events  with- 
out Facilities. 

N 

$5.0 

$5.0 
$5.0 

•7922 
•7941 

Theatrical  Producers  (Except  Mo- 
tk)n  Pictures)  and  Miscellaneous 
Theatrical  Services  (theatrical 
promoters) 

Professkjnal  Sports  Clutjs  and 
Promoters  (sports  prorrroters) 

71141  

Agents  and  Managers  for  Artists. 
Athletes,  Entertainers  and  Other 
Public  Figures. 

N 

$5,0 

$5.0 
$5.0 

$5.0 

•7389 
•7922 

•7941 

Business  Services,  NEC  (agents 
and  brokers  tor  authors  and  art- 
ists) 

Theatrical  Producers  (Except  Mo- 
tion Pictures)  and  Miscellaneous 
Theatrical  Services  (theatrical 
agents) 

Professional  Sports  Clubs  and 
Promoters  (sports  agents) 

71151  - 

Independent  Artists,  Writers,  and 
Performers. 

N 

$5.0 

$21.5 
$5.0 

•7819 
•7929 

Services  Allied  to  Motion  Picture 
Production  (film  directors  and 
related  motion  picture  produc- 
tion services,  independent) 

Bands,  Orchestras,  Actors,  and 
Other   Entertainers   and   Enter- 

tainment  Services   (actors   and 
actresses) 
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$5.0 


*8999 


Services,  NEC  (authors,  artists, 
and  related  technical  services 
independent) 


SubMCtor  712— Museums,  Historical  Sitss  and  Similar  Institutions 


71211 
71212 
71213 

71219 


Museums 

Historical  Sites 

Zoos  and  Botanical  Gardens  . 


Nature  Partes  and  Other  Similar  In- 
stitutions. 


R 
N 
R 

N 


$5.0 
$5.0 
$5.0 

$5.0 


$5.0 
$5.0 
$5.0 

$5.0 

$5.0 


•8412 
•8412 
'8422 

*7999 

•8422 


Museums  and  Art  Galleries  (ex- 
cept historic  and  heritage  sites) 

Museums  and  Art  Galleries  (his- 
toric and  heritage  sites) 

Artrareta  and  Botanical  and  Zoo- 

,  logical  Gardens  (except  nature 
pari(s  and  reserves) 

Amusement  and  Recreation  Serv- 
ices, NEC  (cavems  and  mis- 
cellaneous commercial  partes) 

Artx>reta  and  Botanical  and  Zoo- 
logical Gardens  (nature  paries 
and  reserves) 


Subssctor  713— Amusement,  Gambling  and  Recreation  Industries 


71311  

Amusement  and  Theme  Partes 

E 

$5.0 

$5.0 

7996 

Amusement  Partes 

71312  

Amusemerrt  Arcades  

R 

$50 

$50 

*7993 

Coin-Operated    Amusement    De- 
vices (amusement  arcades) 

71321  

Casinos  (except  Casino  Hotels)  .... 

N 

$5.0 

$5.0 

/999 

Amusement  and  Recreation  Serv- 
ices, NEC  (casinos,  except  hotel 
casinos) 

71329  

Other  Gambling  Industries  

N 

$5.0 

$5.0 

•7993 

Coin-Operated    Amusement    De- 
vices (slot  machine  operators) 

$5.0 

•7999 

Amusenwnt  and  Recreation  Serv- 

'\ces,  NEC  (lottery,  bingo,  boole- 

ie,   and  other   gambling   oper- 
ations) 

71391  

Gotf  Courses  and  Country  Clubs  .. 

N 

$5.0 

$5.0 
$5.0 

7992 
•7997 

Public  Golf  Courses 
Membership   Sports   and   Recre- 
ation Clubs  (golf  clubs) 

71392  

Skiing  Facilities 

N 

$50 

$50 

*7999 

AmiifiAmAnt  arvi  RAcradtinn  Qah/-. 

ices,  NEC  (skiing  facilities) 

71393  

Marinas 

E 

$5.0 

$5.0 

4493 

Marinas 

71394  

Fitness  and  Recreational  Sports 
Centers 

N 

$5.0 

$5.0 

7993 

Physical  Fitness  Facilities 

f 

$5.0 
$5.0 

•7997 
•7999 

Membership  Sports  and  Recre- 
ation Clubs  (recreation  clubs 
with  facilities) 

Amusement  and  Recreation  Sen/- 
k»s,  NEC  (nonmembership 
recreation  facilities) 

71395  

Bowling  Centers 

E 

$50 

$50 

7933 

Bowling  Centers 

Dance  Studios,  Schools,  and  Halls 

71399  

All  Other  Amusement  and  Recre- 

N 

$5.0 

$5.0 

•7911 

ation  Industries. 

$5.0 

•7993 

(except  instmction) 
Amusement  and  Recreatton  Serv- 
ices, NEC  (except  amuserrient 
arcades  and  slot  machine  oper- 
ators) 

" 

$5.0 

•7997 

Membership   Sports   and    Recre- 
ation   Clubs    (recreation    clubs 

- 

without  facilities) 

1997 

NAICS 

code 
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•7999 


1987  SIC 
industry  description 


Amusement  and  Recreation  Serv- 
ices, NEC  (except  circuses,  pro- 
fessionals, atfiletes,  caverns  and 
other  commercial  parte,  skiing 
facilities,  casinos  and  other 
gambling  operations,  amuse- 
ment and  recreation  facilities, 
sports  instruction,  sports  equip- 
ment rent 


Sector  72— Accommodation  and  Food  Servicaa 


Subsector  721  —Accommodation 


72111  ....... 

Hotels  (except  Casino  Hotels)  and 
Motels. 

R 

$5.0 

$5.0 

•7011 

Hotels  and  Motels  (hotels  and  mo- 
tels, except  casino  hotels) 

• 

$5.0 

•7041 

Organization  Hotels  and  Lodging 
Houses,  on  Membership  Basis 
(hotels) 

72112  

Casino  Hotels 

N 

$5.0 

$5.0 

•7011 

Hotels  and  Motels  (casino  hotels) 
Hotels  and  Motels  (bed  and  break- 
fast inns) 

721191  

Bed  and  Breakfast  Inns 

N 

$5.0 

$5.0 

*7011 

721199  

All  Other  Traveler  Accommodation 

N 

$5.0 

$5.0 

•7011 

Hotels  and  Motels  (except  hotels, 
motels  and  bed  and  breakfast 
inns) 

721211  

RV  (Recreational  Vehicle)  Partts 
and  Campgrounds. 

E 

$5.0 

$5.0 

7033 

Recreatkmal  Vehicle  Paries  and 
Campgrounds 

721214  

Recreational  and  Vacation  Camps 
(except  Campgrounds). 

E 

$5.0 

$5.0 

7032 

Sporting  and  Recreational  Camps 

72131  

Rooming  and  Boarding  Houses  .... 

R 

$5.0 

$5.0 
$5.0 

7021 
.V041 

Rooming  and  Boarding  Houses 
Organization  Hotels  and  Lodging 

Houses,  on  Membership  Basis 

(except  hotels) 

Sut)8«ctor  722— Food  Services  and  Drinldng  Plaeae 

72211  

Full-Service  Restaurants  

N 

$5.0 

$50 

*5812 

Eating  Races  (full-servfce  res- 
taurants) 

722211  

Limited-Service  Restaurants  

N 

$5.0 

$5.0 

•5812 

Eating  Places  (limited-service  res- 
taurants) 

■ 

$5.0 

•5499 

Miscellaneous  Food  Stores  (coffee 
shops  making  and  serving  food 
and  beverages  for  immediate 
consumption) 

722212  

Cafeterias  

N 

$5.0 

$5.0 

•5812 

Eating  Places  (cafeterias) 

722213  

Snack  and  Nonaioohotk:  Beverage 
Bars. 

N 

$5.0 

$5.0 
$5.0 

•5812 
•5461 

Eating   Places   (snack   and   nan- 

alcoholic  beverage  bars) 
Retail  Bakeries  (snacks) 

72231  

Food  Service  Contractors 

N 

$15.0 

$5.0 

*5812 

Eating  Places  (food  service  con- 
tractors) 

72232  

Caterers _... 

N 

$5.0 

$5.0 

•5812 

Eating  Places  (caterers) 

72233  

Mobile  Food  Services 

N 

$5.0 

$5.0 

•5963 

Direct  Selling  Establishments  (mo- 
bile food  wagons) 

72241  

Drinking    Places   (Alcoholic   Bev- 
erages). 

E 

$5.0 

$5.0 

5813 

Drinking  Places  (ak»holic  bev- 
erages) 

Sector  81  —Other  Services  (except  Public  Administration) 


Subsector  811  — RefMir  and  Maintenance 


811111  

General  Automotive  Repair 

E 

$5.0 

$5.0 

7538 

General  Automotive  Repair  Shops 

811112  

Automotive  Exhaust  System  Re- 
pair. 

E 

$5.0 

$5.0 

7533 

AutoTiotive  Exhaust  System  Re- 
pair Shops 

811113  

Automotive  Transmission  Repair  .. 

E 

$5.0 

$5.0 

7537 

Automotive  Transmisskm  Repair 
Shops 
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811118  

Other  Automotive  Mechanical  and 
Electrical   Repair  and   Mainte- 
nance. 

E 

$5.0 

$5.0 

7539 

Automotive  Repair  Shops,  NEC 

811121  

Automotive  Body,  Paint  and  Inte- 
rior Repair  and  Maintenance. 

E 

$5.0 

$5.0* 

7532 

Top,  Body,  and  Upholstery  Repair 
Shops  and  Paint  Shops 

811122 

Automotive    Glass    Replacement 
Shops. 

E 

$5.0 

$5.0 

7536 

Automotive  Glass  Replacement 
Shops 

811191  

Automotive  Oil  Change  and  Lubri- 
cation Shops. 

N 

$5.0 

$5.0 

*7549 

Automotive  Sennces,  Except  Re- 
pair and  Canvashes  (lubricating 
service,  automotive) 

811192  

Car  Washes 

E 

$5.0 

$5.0 

7542 

Carwashes 

811198 

All  Other  Automotive  Repair  and 
Maintenance. 

R 

$5.0 

$10.5 
$5.0 

•7534 
•7549 

Tire  Retreading  and  Repair  Shops 
(repair) 

Automotive  Sendees,  Except  Re- 
pair and  Carwashes  (except  lu- 
bricating and  towing) 

811211  

Consumer  Electronics  Repair  and 
Maintenance. 

N 

$5.0 

$5.0 
$5.0 

•7622 
*7629 

Radio  and  Television  Repair 
Shops  (stereo,  TV,  VCR,  and 
radio) 

Electrical  and  Electronic  Repair 
Shops,  NEC  (consumer  equip- 
ment except  computer,  TV, 
stereo.  VCR,  and  radio) 

811212  

Computer  and  Office  Machine  Re- 
pair and  Maintenance. 

N 

$18.0 

$18.0 
$5.0 

> 

$5.0 

•7378 

•7629 
•7699 

Computer  Maintenance  and  Re- 
pair (except  sales  location,  pro- 
viding supporting  repair  sennces 
as  major  source  of  revenue) 

Electrical  and  Electronic  Repair 
Shops,  NEC  (business  and  of- 
fice machine  repair,  electrical) 

Repair  Shops  and  Related  Serv- 
ices, NEC  (typewriter  repair) 

811213  

Communication  Equipment  Repair 
and  Maintenance. 

N 

$5.0 

$5.0 
$5.0 

•7622 
•7629 

Radio  and  Television  Repair 
Shops  (telecommunication 
equipment  repair) 

Electrical  and  Electronic  Repair 
Shops,  NEC  (telephone  set  re- 
pair) 

811219 

Other    Electronic    and    Precision 
Equipment  Repair  and  Mainte- 
nance. 

N     . 

$5.0 

$6.0 
$5.0 

*76?9 
•7699 

Electrical  and  Electronic  Repair 
Shops,  NEC  (electrical  meas- 
uring instmment  repair  and  cali- 
bration, medical  equipment  re- 
pair, electrical) 

Repair  Shops  and  Related  Serv- 
ices, NEC  (dental  Instrument  re- 
pair, laboratory  Instmment  re- 
pair, medical  equipment  and 
other  electronic  and  precision 
equipment  repair,  except  type- 
writers) 

81131  

Commercial  and  Industrial  Machin- 
ery   and     Equipment    (except 
Automotive  and  Electronic)  Re- 
pair and  Maintenance. 

R 

$5.0 

$5.0 
$5.0 

•7699 
•7623 . 

R^)air  Shops  and  Related  Serv- 
ices, NEC  (other  non-automotive 
transportation  equipment  and  in- 
dustrial machines  and  equip- 
ment) 

Refrigerator  and  Air-Conditioning 
Senrice  and  Repair  Shops  (com- 
mercial refrigerator  equipment 
repair) 

$5.0 

•7694 

Armature  Rewinding  Shops  (re- 
pair) 

811411  

Home  and  Garden  Equipment  Re- 
pair and  Maintenance. 

N 

$5.0 

$5.0 

•7699 

Repair  Shops  and  Related  Sen/- 
ices,  NEC  (lawnmower  repair 
shops,  sharpening  and  repairing 
knives,  saws  and  tools) 
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Table  IV— Continued 

1997 

NAICS 

code 

1997  NAICS 
industry  description 

new, 

Existing  or 
Revised 
industry 

Proposed 

size 

standard 

($  million  or 

emp  #)  for 

NAICS 

industry 

Existing  size 
standard 

($  million  or 
emp  #)  for 
SIC  activity 

1987  SIC 

code 
(•  =  part  of 
SIC  code) 

1987  SIC 
industry  description 

811412  

81142 

81143 

81149  

Appliance    Repair    and    Mainte- 
nance. 

Reupfiolstery  and  Furniture  Repair 
Footwear  and  Leather  Goods  Re- 
pair. 

Other    Personal    and    Household 
Goods  Repair  and  Maintenance. 

N 

E 
R 

N 

$5.0 

$5.0 
$5.0 

$5.0 

S5.0 
$5.0 

$5.0 

$5.0 
$5.0 

$5.0 

500 

$5.0 

$5.0 
$5.0 
$5.0 

•7623 
•7629 

•7699 

7641 
7251 

•7699 

•3732 

•7219 

7631 

7692 

•7699 

Refrigeration  and  Air-Conditioning 
Service  and  Repair  Shops  (ex- 
cept commercial) 

Electrical  and  Electronic  Repair 
Shops,  NEC  (appliance  repair, 
electrical;  washing  machine  re- 
paiL  electric  razor  repair) 

Repaire  Shops  and  Related  Serv- 
ices, NEC  (gas  appliance  repair 
service,  sewing  machine  repair, 
stove  repair  shops,  and  ottier 
non-electrical  appliance) 

Reupholstery  and  Furniture  Repair 

Shoe  Repair  and  Shoeshine  Par- 
lors 

Repair  Shops  and  Related  Serv- 
ices (leather  goods  repair 
shops,  luggage  repair  shops, 
pockettxwk  repair  shops) 

Boat  Building  and  Repairing 
(pleasure  boat  repair) 

Laundry  and  Garment  Services, 
NEC  (alteration  and  repair) 

Watch,  Clock,  and  Jewelry  Repair 

Welding  Repair 

Repair  Shops  and  Related  Serv- 
ices, NEC  (except  industrial, 
electronic,  home  and  garden, 
appliance,  and  leather  goods) 

SubsMtor  812- 

Personal  and  Laundry  Services 

812111  

Barber  Shops 

R 

$5.0 

$5.0 

*7241 

Bartjer  Shops  (except  barter  col- 
leges) 

812112  

Beauty  Salons  

R 

$5.0 

$50 

•7231 

Beauty  Shops  (except  beauty  and 
cosmetology  schools  and  mani- 

cure and  pedicure  salons) 

812113  

Nail  Salons  

N 

$5.0 

$5.0 

•7231 

Beauty  Shops  (manicure  and  pedi- 
curJB  sak>ns) 

812191  

Diet  and  Weight  Reducing  Centers 

N 

$5.0 

$5.0 

•7299 

Miscellaneous  Personal  Services. 
NEC  (diet  and  weight  reducing 
services) 

812199  

Other  Personal  Care  Sen/ices  

N 

$5.0 

$5.0 

•7299 

Miscellaneous  Personal  Services, 
NEC,  (personal  care  sen/ices) 

81221  

Funeral  Homes  and  Funeral  Serv- 
ices. 

R 

•    $5.0 

$5.0 

•7261 

Funeral  Sen^ices  and  Crematories 
(funeral  homes  and  services) 

81222  

Cemeteries  and  Crematories  

R 

$5.0 

6  $1.5 
$5.0 
$5.0 

•6531 

6553 

•726t 

Real  Estate  Agents  and  Managers 
(cemetery  management) 

Cemetery  Subdividers  and  Devel- 
opers 

Funeral  Services  and  Crematories 
(except  funeral  homes) 

81231  

Coin-Operated  Laundries  and  Dry- 
cleaners. 

E 

$5.0 

$5.0 

7215 

Coin-Operated  Laundry  and  Dry- 
cleaning 

81232  

Drycleaning  and  Laundry  Services 
(except  Coin-Operated). 

E 

$3.5 

$10.5 

7211 

Power    Laundries,     Family     and 
Commercial 

$5.0 
$3.5 
$5.0     . 
$5.0 

•7389 
7216 
7212 

•7219 

Business  Services,  NEC  (apparel 
pressing  service  for  the  trade) 

Drycleaning  Plants,  Except  Rug 
Cleaning 

Garment  Pressing  and  Agents  for 
Laundries 

Laundry  and  Garment  Services, 
NEC  (except  diaper  service  and 
clothing  alteration  and  repair) 

812331  

Linen  Supply 

R 

$10.5 

$10.5 

7213 

Unen  Supply 
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Table  IV— Continued 


1997 

NAICS 

code 

1997  NAICS 
industry  description 

Maui 

nvw, 

Existing  or 
Revised 
industry 

Proposed 

size 

standard 

($  million  or 

emp  #)  for 

NAICS 

industry 

Existing  size 

standard 
($  million  or 
emp  *)  for 
SIC  activity 

1987  SIC 

code 
(•  =  part  of 
SIC  code) 

1987  SIC 
industry  description 

812332  . 

lr)dustrial  Laurxierers 

E 
R 

N 

N 

E 
R 

$10.5 
$5.0 

$5.0 

$5.0 

$5.0 
$5.0 

$5.0 

$10.5 
$5.0 

$5.0 

$5.0 

$5.0 
$5.0 

$5.0 

•7219 

7218 
•0752 

•7384 

•7384 

7521 
•7299 

•7389 

Laundry  and  Gamient  Sendees, 

NEC,  (diaper  service) 
Industrial  Launderers 

81291  

812921  

812922 

Pet  Care  (except  Veterinary)  Serv- 
ices. 

Photo  Finisfiirij}  Laboratories  (ex- 
cept One-Hour). 
Orre-Hour  Photo  Finishina 

Animal  Specialty  Sennces,  Except 
Veterinary  (pet  care  sennces, 
except  veterinary) 

Photofinishing  Laboratories  (ex- 
cept one-hour) 

Photofinishir>g  LatX)ratories  (one- 

81293  

81299  

PaiWng  Lots  and  Garages  

All  Other  Personal  Services 

hour) 

Automobile  Parking 

Miscellaneous  Personal  Senrtces, 
NEC  (except  diet  and  weight  re- 
ducing services,  personal  care 
services,  and  formal  wear  and 
costume  rental  service) 

Miscellaneous  Business  Sennces 
(bail  handling) 

SubMctor  813— ReligkHM,  Grantmaking,  Civic,  ProfMsional,  and  Simliar  Organizationa 


81311  

Religious  Organizations 

.   E 

$5.0 

$5.0 

7661 

Religious  Organizations 

813211   ... 

Grantmaldna  Foundations 

E 

$5.0 

$5.0 

6732 

Educational,  Religious,  and  Chari- 

table Tmst 

813212  

Voluntary  Health  Organizations 

N 

$5.0 

$5.0 

•8399 

Social  Sennces,  NEC  (voluntary 
health  organizations) 

813219  

Other    GrantmaWng    and    Giving 
Sendees. 

N 

$5.0  . 

$5.0 

•8399 

Social  Services,  NEC 
(grantmaking  and  giving) 

813311  

Human  Rights  Organizations  

N 

$5.0 

$5.0 

•8399 

Social  Services,  NEC  (human 
rights  organizations  and ) 

813312  

Environment,    Conservation    and 
WNdNfe  Organizations. 

N 

$5.0 

$5.0 
$5.0 

•8399 
•8699 

Social  Sennces,  NEC  (environ- 
ment, consenntion,  and  wikMife 
advocacy) 

Membership  Organizatrans,  NEC 
(humane  societies) 

813319  

Other  Social  Advocacy  Organiza- 
tions. 

N 

$5.0 

$5.0 

•8399 

Social  Services,  NEC  (except 
human  rights,  environment,  con- 
servation and  wildlife  organiza- 
tkxis,  grantmaking  and  giving, 
and  voluntary  health  organiza- 
tions) 

81341  

Civic  and  Social  Organizations  

N 

$5.0 

$5.0 
$5.0 

•8641 
•8699 

Civk;,  Social,  and  Fraternal  Orga- 
ni7atk)ns  (except  condominium 
and  homeowner  associations, 
and  youth  devetopment  organi- 
zatkxis) 

Membership  Organizations,  NEC 
(farm  granges) 

81391  

Business  Associations 

R 

$5.0 

$5.0 
$5.0 

8611 
•8699 

Business  Associattons 

Membership  Organizations,   NEC 

(farm  business  organizations) 

81392  

Professional  Oroanizations 

E 

$5.0 

$5.0 

8621 

Professional  Membership  Organi- 

zattons 

81393  

Labor  Unions  and  Similar  Labor 
Organizations. 

E 

$5.0 

$5.0 

8631 

Labor  Unk>ns  and  Similar  Labor 
Organizations 

81394  

Political  Organizations 

E 

$5.0 

$5.0 

8651 

Political  Organizations 

81399  

Other  Similar  Organizations  (ex- 
cept    Business,     Professional, 
Labor,  and  Political  Organiza- 
tions). 

R 

$5.0 

"$1.5 
$6.0 

^6531 
•8641 

Real  Estate  Agents  and  Managers 
(condominium  associations) 

Civic,  Social,  and  Fraternal  Orga- 
nizations (condominium  and 
homeowner  associatk)ns) 
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Table  IV— Continued 


1997 

NAICS 

code 


1997  NAICS 
industry  description 


New, 

Existing  or 
Revised 
industry 


Proposed 

size 

standard 

($  million  or 

emp  #)  for 

NAICS 

industry 


Existing  size 
standard 

($  million  or 
emp  #)  for 

SIC  activity 


$5.0 


1987  SIC 

code 
(*  =  part  of 
SIC  code) 


•8699 


1987  SIC 
industry  description 


Membership  Organizations.  NEC 
(except  farm  business  organiza- 
tions, farm  granges,  and  envi- 
ronmental, conservation,  and 
wildlife  organizations) 


Public  Administration  Has  Been  Omitted,  Since  There  Are  No  Size  Standards  Applicable 


Footnotes 

(As  noted  at  the  head  of  the  above  table,  tlie 
following  footnotes  are  contained  in  13  CFR 
121.201  and  relate  only  to  existing  size 
standards.  Proposed  footnotes  to  the 
proposed  size  standards  follow  the  proposed 
table  of  size  standards,  below  in  this  notice.] 

1.  SIC  code  1629  — Dredging:  To  be 
considered  small  for  purposes  of  Government 
procurement,  a  firm  must  perform  at  least  40 
percent  of  the  volume  dredged  with  its  own 
equipment  or  equipment  owned  by  another 
small  dredging  concern. 

2.  SIC  Division  D — Manufacturing:  For 
rebuilding  machinery  or  equipment  on  a 
factory  basis,  or  equivalent,  use  the  SIC  code 
for  a  newly  manufactured  product.  Concerns 
performing  major  rebuilding  or  overhaul 
activities  do  not  necessarily  have  to  meet  the 
criteria  for  being  a  "manufacturer"  although 
the  activities  may  be  classified  under  a 
manufacturing  SIC  code.  Ordinary  repair 
services  or  preservation  are  not  considered 
rebuilding. 

3.  SIC  code  2033:  Tot  purposes  of 
Government  procurement  for  food  canning 
and  preserving,  the  standard  of  500 
employees  excludes  agricultural  labor  as 
defined  in  section  3306(k}  of  the  Internal 
Revenue  Code,  26  U.S.C.  3306(k). 

4.  SIC  code  2911:  For  purposes  of 
Government  procurement,  the  firm  may  not 
have  more  than  1,500  employees  nor  more 
than  75,000  barrels  per  day  capacity  of 
petroleum-based  inputs,  including  crude  oil 
or  bona  fide  feedstocks.  Capacity  includes 
owned  or  leased  facilities  as  well  as  facilities 
under  a  processing  agreement  or  an 
arrangement  such  as  an  exchange  agreement 
or  a  throughput.  The  total  product  to  be 
delivered  under  the  contract  must  be  at  least 
90  percent  refined  by  the  successful  bidder 
fixim  either  crude  oil  or  bona  fide  feedstocks. 

5.  SIC  code  3011:  For  purposes  of 
Government  procurement,  a  firm  is  small  for 
bidding  on  a  contract  for  pneumatic  tires 
within  Census  Classification  codes  30111 
and  30112,  provided  that: 

(1)  The  value  of  tires  within  Census 
Classification  codes  30111  and  30112  which 
it  manufactured  in  the  United  States  during 
the  previous  calendar  year  is  more  than  50 
percent  of  the  value  of  its  total  worldwide 
manufacture. 


(2)  the  value  of  pneumatic  tires  within 
Census  Classification  codes  30111  and  30112 
comprising  its  total  worldwide  manufacture 
during  the  preceding  calendar  year  was  less 
than  5  percent  of  the  value  of  all  such  tires 
manufactured  In  the  United  States  during 
that  period,  and 

(3)  the  value  of  the  principal  product 
which  it  manufactured  or  otherwise 
produced,  or  sold  worldwide  during  the 
preceding  calendar  year  is  less  than  10 
percent  of  the  total  value  of  such  products 
manufactured  or  otherwise  produced  or  sold 
in  the  United  States  during  that  period. 

6.  SIC  codes  4724,  6531,  7311,  7312,  7313, 
7319,  and  8741  (part):  As  measured  by  total 
revenues,  but  excluding  funds  received  in 
trust  for  an  unaffiliated  third  party,  such  as 
bookings  or  sales  subject  to  commissions. 
The  commissions  received  are  included  as 
revenue. 

7.  A  financial  institution's  assets  are 
determined  by  averaging  the  assets  reported 
on  its  four  quarterly  financial  statements  for 
the  preceding  year.  Assets  for  the  purposes 
of  this  size  standard  means  the  assets  defined 
according  to  the  Federal  Financial 
Institutions  Examination  Council  034  call 
report  form. 

8.  SIC  code  6515:  Leasing  of  building  space 
to  the  Federal  Government  by  Owners:  For 
Government  procurement,  a  size  standard  of 
$15.0  million  in  gross  receipts  applies  to  the 
owrners  of  building  space  leased  to  the 
Federal  Government.  The  standard  does  not 
apply  to  an  agent. 

9.  SIC  codes  7699  and  3728:  Contracts  for 
the  rebuilding  or  overhaul  of  aircraft  ground 
support  equipment  on  a  contract  basis  are 
classified  under  SIC  code  3728. 

10.  SIC  code  8731:  For  research  and 
development  contracts  requiring  the  delivery 
of  a  manufactured  product,  the  appropriate 
size  standard  is  that  of  the  manufacturing 
industry. 

(1)  Research  and  Development  means 
laboratory  or  other  physical  research  and 
development.  It  does  not  include  economic, 
educational,  engineering,  operations, 
systems,  or  other  nonphysical  research;  or 
computer  programming,  data  processing, 
commercial  and/or  medical  laboratory 
testing. 


(2)  For  purposes  of  the  Small  Business 
Innovation  Research  (SBIR)  program  only,  a 
different  definition  has  been  established  by 
law.  See  §  121.701  of  these  regulations. 

(3)  Research  and  development  for  guided 
missiles  and  space  vehicles  includes 
evaluations  and  simulation,  and  other 
services  requiring  thorough  knowledge  of 
complete  missiles  and  spacecraft. 

11.  Facilities  Management,  a  component  of 
SIC  code  8744,  includes  establishments,  not 
elsewhere  classified,  which  provide  overall 
management  and  the  personnel  to  perform  a 
variety  of  related  support  services  in 
operating  a  complete  facility  in  or  around  a 
specific  building,  or  within  another  business 
or  Government  establishment.  Facilities 
management  means  furnishing  three  or  more 
personnel  supply  services  which  may 
include,  but  are  not  limited  to,  secretarial 
services,  typists,  telephone  answering, 
reproduction  or  mimeograph  service,  mailing 
service,  financial  or  business  management, 
public  relations,  conference  planning,  travel 
arrangements,  word  processing,  maintaining 
files  and/or  libraries,  switchboard  operation, 
writers,  bookkeeping,  minor  office  equipment 
maintenance  and  repair,  or  use  of 
information  systems  (not  progranuning). 

12.  SIC  code  8744 

(1)  If  one  of  the  activities  of  base 
maintenance,  as  defined  in  paragraph  (2)  of 
this  endnote,  can  be  identified  with  a 
separate  industry  and  that  activity  (or 
industry)  accounts  for  50  percent  or  more  of 
the  value  of  an  entire  contract,  then  the 
proper  size  standard  is  that  of  the  particular 
industry,  and  not  the  base  maintenance  size 
standard. 

(2)  "Base  Maintenance"  requires  the 
performance  of  three  or  more  separate 
activities  in  the  areas  of  service  or  special 
trade  construction  industries.  If  services  are 
performed,  these  activities  must  each  be  in  a 
separate  SIC  code  including,  but  not  limited 
to.  Janitorial  and  Custodial  Service.  Fire 
Prevention  Service.  Messenger  Service. 
Commissary  Service.  Protective  Guard 
Service,  and  Grounds  Maintenance  and 
Landscaping  Service.  If  the  contract  requires 
the  use  of  special  trade  contractors 
(plumbing,  painting,  plastering,  carpentry, 
etc.),  all  such  special  trade  construction 
activities  are  considered  a  single  activity  and 
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classified  as  Base  Housing  Maintenance. 
Since  Base  Housing  Maintenance  is  only  one 
activity,  two  additional  activities  are  required 
for  a  contract  to  be  classified  as  "Base 
Maintenance." 
13.  SIC  code  8744 

(1)  For  SB  A  assistance  as  a  small  business 
concern  in  the  industry  of  Environmental 
Remediation  Services,  other  than  for 
Government  procurement,  a  concern  must  he 
engaged  primarily  in  furnishing  a  range  of 
services  for  the  remediation  of  a 
contaminated  environment  to  an  acceptable 
condition  including,  but  not  limited  to, 
preliminary  assessment,  site  inspection, 
testing,  remedial  investigation,  feasibility 
studies,  remedial  design,  containment, 
remedial  action,  removal  of  contaminated 
materials,  storage  of  contaminated  materials 
and  security  and  site  closeouts.  If  one  of  such 
activities  accounts  for  50  percent  or  more  of 
a  concern's  total  revenues,  employees,  or 
other  related  factors,  the  concern's  primary 
industry  is  that  of  the  particular  industry  and 
not  the  Environmental  Remediation  Services 
Industry. 

(2)  For  purposes  of  classifying  a 
Government  procurement  as  Environmental 
Remediation  Services,  the  general  purpose  of 
the  procurement  must  be  to  restore  a 
contaminated  enviroimient  and  also  the 
procurement  must  be  composed  of  activities 
in  three  or  man  separate  industries  with 
separate  SIC  codes  or,  in  some  instances  (e.g., 
engineering),  smaller  sub-components  of  SIC 
codes  with  separate,  distinct  size  standards. 
These  activities  may  include,  but  are  not 
limited  to,  separate  activities  in  industries 
such  as:  Heavy  Construction;  Special  Trade 
Construction;  Engineering  Services; 
Architectural  Services;  Management 
Services;  Refuse  Systems;  Sanitary  Services, 
Not  Elsewhere  Classified;  Local  Trucking 
Without  Storage;  Testing  Laboratories;  and 
Conmiercial,  Physical  and  Biological 
Research.  If  any  activity  in  the  procurement 
can  be  identified  with  a  separate  SIC  code, 
or  component  of  a  code  with  a  separate 
distinct  size  stemdard,  and  that  industry 
accounts  for  50  percent  or  more  of  the  value 
of  the  entire  procurement,  then  the  proper 
size  standard  is  the  one  for  that  particular 
industry,  and  not  the  Environmental 
Remediation  Services  size  standard. 

Compliance  With  Executive  Orders 
12866,  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.),  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.), 
12612  and  12778 

SBA  certifies  that  this  rule,  if  adopted, 
would  not  be  a  significant  rule  within 
the  meaning  of  Executive  Order  12866. 
For  piuposes  of  the  Regulatory 
Flexibility  Act,  SBA  certifies  that  the 
rule  will  affect  a  significant  number  of 
small  businesses,  but  that  the  impact  of 
the  rule  on  each  business  will  not  be 
substantial. 

This  rule  applies  to  all  small  entities 
and  Federal  programs  reserved  for  small 


entities,  except  those  specifically 
excluded  by  Federal  legislation  or 
elsewhere  under  13  CFR  part  121.  SBA 
estimates  that  relatively  few  firms 
would  gain  or  lose  small  business  status 
as  a  result  of  this  rule.  SBA  intends  that, 
in  establishing  this  new  table  of  size 
standards,  firms  that  are  now  eligible  for 
Federal  small  business  programs  wUl 
remain  eligible  to  the  maximum  extent 
practicable. 

There  will  be  three  significant 
benefits  of  this  rule,  if  adopted  in  final 
form,  (a)  Size  standards  will  be 
established  based  on  the  most  current 
industry  descriptions,  (b)  Since  SBA 
uses  Census  data  to  establish,  review, 
change  and/or  otherwise  modify  small 
business  size  standards,  data  SBA 
obtains  from  the  Census  Bureau  will  be. 
the  most  recent  and  accurate  economic 
data  available,  (c)  Collecting  and 
analyzing  statistical  data  on  small 
business  participation  in  the  Federal 
procurement  process  wiU  be  more 
accurate,  particularly  in  the 
technological  and  services  industries. 

SBA  does  not  expect  that  any 
additional  costs  will  be  imposed  upon 
the  public.  In  addition,  the  new  NAICS- 
based  table  of  small  business  size 
standards  will  not  add  any  significant 
costs  to  Federal  Government  programs 
reserved  for  small  businesses.  Federal 
agencies  and  other  users  will  bear  the 
administrative  costs  associated  with 
converting  from  the  SIC  system  to 
NAICS. 

For  the  purpose  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq., 
SBA  certifies  that  this  rule  would  not 
impose  new  reporting  or  record  keeping 
requirements,  other  than  those  required 
of  Federal  agencies  that  collect  data 
about  small  business  participation  in 
Federal  government  programs.  For 
purposes  of  Executive  (>der  12612, 
SBA  certifies  that  this  rule  does  not 
have  any  federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment.  For  piuposes  of 
Executive  Order  12778,  SBA  certifies 
that  this  rule  is  drafted,  to  the  extent 
possible  under  standards  in  section  2  of 
the  order. 

List  of  Subjects  in  13  CFR  Part  121 

Govenunent  procurement. 
Government  property.  Grant 
programs — business,  Loan  programs  — 
business,  Small  business. 

For  the  reasons  stated  in  the 
preamble,  SBA  proposes  to  amend  13 
CFR  part  121  as  follows. 


PART  121  —SMALL  BUSINESS  SIZE 
REGULATIONS 

1.  The  authority  citation  of  part  121 
continues  to  read  as  follows: 

Authority:  Pub.  L.  105-13  sec.  601  ef  seq.. 
Ill  Stat.  252;  15  U.S.C.  632(a).  634(b)(6). 
637(a),  and  644(c);  and  Pub.L.  102-486, 106 
Stat.  2776,  3133. 

2.  Revise  §  121.101  to  read  as  follows: 
S 121-101    What  are  SBA  size  standards? 

(a)  SBA's  size  standards  define 
wbether  a  business  entity  is  small  and, 
thus,  eligible  for  Government  programs 
and  preferences  reserved  for  "smaJl 
business"  concerns.  Size  standards  have 
been  established  for  types  of  economic 
activity,  or  industry,  generally  under  the 
North  American  Industry  Classification 
System  (NAICS). 

(b)  NAICS  is  described  in  the  North 
American  Industry  Classification 
Manual —  United  States,  1997,  which  is 
available  from  the  National  Technical 
Information  Service,  5285  Port  Royal 
Road,  Springfield,  VA  22161;  by  calling 
1  (800)  553-6847  or  1  (703)  605-6000; 
or  via  the  Internet  at  http:// 
www.ntis.gov/yellowbk/lnty205.htm. 
The  manual  includes  definitions  for 
each  industry,  tables  showing 
relationships  between  1997  NAICS  and 
1987  SICs,  and  a  comprehensive  index. 
NAICS  assigns  codes  to  all  economic 
activity  within  twenty  broad  sectors. 
Section  121.201  provides  a  full  table  of 
small  business  size  standards  matched 
to  the  U.S.  NAICS  industry  codes.  A  full 
table  matching  a  size  standard  with  each 
NAICS  Industry  or  U.S.  Industry  code  is 
also  pubUshed  aimually  by  SBA  in  the 
Federal  Register.  / 

3.  Revise  §  121.201  to  read  as  follows: 

{121.201    What  size  atandards  has  SBA 
idantiflad  by  Norttt  Amarican  Industry 
ClaaaHlcation  System  codes? 

The  size  standards  described  in  this 
section  apply  to  all  SBA  programs 
imless  otherwise  specified  in  this  part. 
The  size  standards  themselves  are 
expressed  either  in  number  of 
employees  or  annual  receipts  in 
millions  of  dollars,  unless  otherwise 
specified.  The  ntunber  of  employees  or 
annual  receipts  indicates  the  maximum 
allowed  for  a  concerQ  and  its  affiliates 
to  be  considered  small.  The  following 
industry  size  standards  apply  to  all  SBA 
programs,  unless  otherwise  specifically 
excepted  in  this  part. 


NAICS 
Codes 
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Small  Business  Size  Standards  by  NAICS  Industry 


Description 
(N.E.C.  =  Not  Elsewtiere  Classified) 


Size  standard 

in  number  of 

employees  or 

millions  of 

dollars 


Sector  11  —Agriculture,  Forestry  and  Fishing 


Subsactor  111 —Crop  Production 


111110 
111120 
111130 
111140 
111150 
111160 
111191 
111199 
111211 
111219 
111310 
111320 
111331 
111332 
111333 
111334 
111335 
111336 
111339 
111411 
111419 
111421 
111422 
111910 
111920 
111930 
111940 
111991 
111992 
111998 

112111 
112112 
112120 
112210 
112310 
112320 
112330 
112340 
112390 
112410 
112420 
112511 
112512 
112519 
112910 
112920 
112930 
112990 

113110 
113210 
113310 

114111 
114112 
114119 


Soyt)ean  Farming 

Oilseed  (except  Soyt>ean)  Farming 

Dry  Pea  and  Bean  Farming 

Wheat  Farming  .^ 

Com  Fanning .„„ 4.,.,.,. 

Rice  Farming 7. 

Oilseed  and  Grain  Combination  Farming 

All  Other  Grain  Fanning , 

Potato  Farming  , 

Other  Vegetable  (except  Potato)  and  Melon  Farming  , 

Orange  Groves  

Citrus  (except  Orange)  Groves 

Apple  Orchards _...., 

Grape  Vineyards .„.„ ., 

Strawt)erry  Farming  :...:. 

Berry  (except  Strawberry)  Farming 

Tree  Nut  Farming : 

Fruit  and  Tree  Nut  Combination  Farming 

Other  Noncitrus  Fruit  Farming 

Mushroom  Production 

Ottier  Food  Crops  Grown  Under  Cover 

Nursery  and  Tree  Production  

Floriculture  Production 

Tobacco  Farming  .„„ „. 

Cotton  Farming  , 

Sugarcane  Fanning  „ 

Hay  Farming  , ,...., 

Sugar  Beet  Farming „., „ 

Peanut  Farming  ,., 

All  Other  Miscellaneous  Crop  Fanning 


..40.5 
..JtOJS 
..JfOJS 
.40.5 
...$0.5 
..40.5 
.40.5 
..40^ 
...$0J 
..404 
..404 
..404 
..404 
..40.5 
..404 
..404 
..'404 
..404 
..404 
..404 
...$04 
..404 
.404 
.404 
...$04 
..404 
..404 
..404 
...$04 
..404 

..404 
...$14 
...$04 
...$04 
...$9.0 
.404 
..404 
...$04 
..404 
.404 
...$04 
...$04 
...$04 
...$04 
.404 
.404 
.404 
..$04 

,..$5.0 

...$5.0 

.500 

..$3.0 
..$3.0 
..$3.0 


Subsactor  112— Animal  Production 


Beef  Cattle  Ranching  and  Farming  

Cattle  Feedlots „ 

Dairy  Cattle  and  Milk  Production „ 

Hog  and  Pig  Farming 

Chicken  Egg  Production ». 

Bn>ilers  and  Other  Meat  Type  Chk:ken  Productton 

Turkey  Production 

Poultry  Hatcheries 

Other  Poultry  Productkxi  

Sheep  Farming  

Goat  Farming 

Rnfish  Farming  and  Fish  Hatcheries 

Shellfish  Fanning  „ r. 

Other  Animal  Aquaculture „„ 

Apiculture 

Horse  and  Other  Equine  ProductkNi  

Fur-Bearing  Animal  and  Rabbit  Productkm 

AH  Other  Animal  Production 


Sutw ctor  113— Forestry  snd  Logging 


Timber  Tract  Operations 

Forest  Nurseries  and  Gathering  of  Forest  Products 
Logging  


Subssctor  114 — Fishing,  Hunting  and  Trapping 


Finfish  Fishing „ 

Shellfish  Fishing 

Other  Marine  Fishing 
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NAICS 
Codes 


Description 
(N.E.C.  =  Not  Elsewtiere  Classified) 


Size  standard 

In  number  of 

employees  or 

millions  of 

dollars 


114210 

115111 
115112 
115113 
115114 
115115 
115116 
115210 
115310 


Hunting  and  Trapping  

Subaactor  115— Support  Activities  for  Agriculturt  and  Forestry 

Cotton  Ginning — 

Soil  Preparation,  Planting,  and  Cultivating  „ ^ 

Crop  Harvesting,  Primarily  by  Machine , 

Postharvest  Crop  Activities  (except  Cotton  Ginning)  « 

Farm  Labor  Contractors  and  Crew  Leaders 

Farm  Management  Services 

Support  Activities  for  Animal  Production  ; 

Support  Activities  for  Forestry  

Sector  21— Mining 

Subsactor  211  —Oil  and  Gas  Extraction 


.$3.0 

.$5.0 
.$5.0 
.$5.0 
.$5.0 
.$5.0 
.$5.0 
.$5.0 
.$5.0 


211111 
211112 

212111 
212112 
212113 
212210 
212221 
212222 
212231 
212234 
212291 
212299 
212311 
212312 
212313 
2f2319 
212321 
212322 
212324 
212325 
212391 
212392 
212393 
212399 
213111 
213112 
213113 
213114 
213115 


Crude  Petroleum  and  Natural  Gas  Extraction 

Natural  Gas  Liquid  Extraction 

Subaactor  212— Mining  (except  Oil  and  Gaa) 

Bituminous  Coal  and  Lignite  Surface  Minirtg 

Bituminous  Coal  Underground  Mining  

Anthracite  Mining  

Iron  Ore  Mining 

Gold  Ore  Mining 

Silver  Ore  Mining 

Lead  Ore  and  Zinc  Ore  Mining 

Copper  Ore  arxj  Nickel  Ore  Mining  „ v. 

Uranium-Radium-Vanadium  Ore  Mining 

All  Other  Metal  Ore  Mining 

Dimension  Stone  Mining  and  Quarrying 

Crushed  and  Broken  Limestone  Mining  and  Quarrying 

Cmshed  and  Broken  Granite  Mining  and  Quarrying 

Other  Cmshed  and  Broken  Stone  Mining  and  Quarrying  

Construction  Sand  arxl  Gravel  Mining 

Industrial  Sand  Mining ., 

Kaolin  and  Ball  Clay  Mining 

Clay  and  Ceramk:  and  Refractory  Minerals  Mining 

Potash,  Soda,  and  Borate  Mineral  Mining 

Phosphate  Rock  Mining 

Other  Chemical  and  Fertilizer  Mineral  Mining — 

All  Other  Nonmetallk:  Mineral  Mining 

Drilling  Oil  and  Gas  Wells 

Support  Activities  for  Oil  and  Gas  Operatkxis 

Support  Activities  for  Coal  Mining 

Support  Activities  for  Metal  Mining , — 

Support  Activities  for  f^Jonmetallic  Minerals  (except  Fuels) 

Sector  22— Utilities 

Subsector  221 — Utilities 


.500 
.500 

.500 
.500 
.500 
.500 
.500 
.500 
.500 
.500 
.500 
.500 
.500 
.500 
.500 
.500 
.500 
.500 
.500 
.500 
.500 
.500 
.500 
.500 
..500 
.$5.0 
.$5.0 
.$5.0 
.$5.0 


221111 
221112 
221113 
221119 


l-lydroelectric  Power  Generation 


Fossil  Fuel  Electric  Power  Generatkxi 


Nudear  Electric  Power  Generation 


Other  Electric  Power  Generation 


4  mil 

megawatt 

hours  ^ 

4  mil 

megawatt 

hours  ^ 

4  mil 

megawatt 

hours  ^ 

4  mil 

megawatt 

hours  ^ 
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Small  Business  Size  Standards  by  NAICS  Industry— Continued 


NAICS 
Codes 


Description 
(N.E.C.  s  Not  Elsewtwre  Classified) 


Size  standard 

in  numt)er  of 

employees  or 

millions  of 

dollars 


221121 

221122 

221210 
221310 
221320 
221330 


Electric  Bulk  Power  Transmission  and  Control 


Electric  Power  Distribution 


Natural  Gas  Distribution 

Water  Supply  and  Irrigation  Systems 

Sewage  Treatment  Facilities  

Steam  and  Air-ConditionIng  Supply  ... 


4mfl 

megawatt 

hours' 

4  mil 

megawatt 

hours' 

500 

$5.0 

$5.0 

$9.0 


Sector  23— Constniction 


Subsector  233— Building,  Developing  and  General  Contracting 


233110  

233210  

233220  

233310  

233320  

234110  

234120  

234910  

234920  

234930  

234990  

EXCEPT 


Land  Subdivision  and  Land  Development 

Single  Family  Housing  Construction 

Multifamily  Housing  Construction  

Manufacturing  and  Industrial  Building  Construction 
Commercial  and  Institutional  Building  Construction 


$5.0 

....$17.0 
....$17.0 
....$17.0 
....$17.0 

....$17.0 
....$17.0 
....$17.0 
....$17.0 
....$17.0 
....$17.0 
,.2  $13.5 


Subsector  234— Heavy  Construction 


Highway  and  Street  Construction  

Bridge  and  Tunnel  Construction 

Water,  Sewer,  and  Pipeline  Construction 

Power  and  Communication  Transmission  Line  Construction 

Industrial  Nonbuilding  Structure  Construction  

All  Other  Heavy  Constmction  .„ 

Dredging  and  Surface  Cleanup  Activities 


Subsector  235— Special  Trade  Contractors 


235110  

235210  

235310  

235410  

235420  

235430  

235510  

235520  

235610  

235710  

235810  

235910  

235920  

235930  

235940  

235950  

235990  

EXCEPT 


Plumbing,  Heating  and  Air-Conditioning  Contractors 

Painting  and  Wall  Covering  Contractors ,^^.«^ 

Electrical  Contractors !......„... 

Masonry  and  Stone  Contractors 

Drywall,  Plastering,  Acoustical  and  Insulation  Contractors 

Tile,  Martle,  Terrazzo  and  Mosaic  Contractors  

Carpentry  Contractors .'. 

Floor  Laying  and  Other  Floor  Contractors 

Roofing,  Siding  and  Sheet  Metal  Contractors 

Concrete  Contractors .._ 

Water  Well  Drilling  Contractors 

Structural  Steel  Erection  Contractors 

Glass  and  Glazing  Contractors 

Excavation  Contractors 

Wrecking  and  Demolition  Contractors 

Building  Equipment  and  Other  Machinery  Installation  Contractors 

All  Other  Special  Trade  Contractors 

Base  Housing  Maintenance  '^  


$7.0 

$7.0 

$7.0 

$7.0 

$7.0 

,.....$7.0 

$7.0 

$7.0 

$7.0 

$7.0 

$7.0 

$7.0 

$7.0 

$7.0 

$7.0 

$7.0 

„...$7.0 
..'3$7.0 


Sectors  31-33   ■Manufacturing 


Subsector  311  —Food  Manufacturing 


311111 
311119 
311211 
311212 
311213 
311221 
311222 
311223 
311225 
311230 
311311 
311312 


Dog  and  Cat  Food  Manufacturing  .... 
Other  Animal  Food  Manufacturing  .... 

Flour  Milling _ 

Rice  Milling 

Malt  Manufacturing  ; 

Wet  Com  Milling  

Soyt)ean  Processing 

Other  Oilseed  Processing 

Fats  and  Oils  Refining  and  Blending 

Breakfast  Cereal  Manufacturing  

Sugarcane  Mills 

Cane  Sugar  Refining  „..„ 


500 

500 

...500 
...500 
...500 
...750 
....500 
.1,000 
.1,000 
.1,000 
....500 
....750 
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NAICS 
Codes 


Description 
(N.E.C.  =  Not  Elsewhere  Classified) 


Size  standard 

in  number  of 

employees  or 

millions  of 

dollars 


311313 
311320 
311330 
311340 
311411 
311412 
311421 
311422 
311423 
311511 
311512 
311513 
311514 
311520 
311611 
311612 
311613 
311615 
311711 
311712 
311811 
311812 
311813 
311821 
311822 
311823 
311830 
311911 
311919 
311920 
311930 
311941 
311942 
311991 
311999 

312111 
312112 
312113 
312120 
312130 
312140 
312210 
312221 
312229 

313111 
313112 
313113 
313210 
313221 
313222 
313230 
313241 
313249 
313311 
313312 
313320 

314110 
314121 
314129 


Beet  Sugar  Manufacturing 

Chocolate  and  Confectionery  Manufacturing  from  Cacao  Beans  .. 

Confectionery  Manufacturing  from  Purchased  Chocolate 

Non-Chocolate  Confectionery  Manufacturing 

Frozen  Fruit,  Juice  and  Vegetable  Manufacturirig 

Frozen  Specialty  Food  Manufacturing 

Fruit  and  Vegetable  Canning 

Specialty  Canning 

Dried  and  Dehydrated  Food  Manufacturing 

Fluid  Milk  Manufacturing _ „...*. 

Creamery  Butter  Manufacturing 

Cheese  Manufacturing 

Dry,  Condensed,  and  Evaporated  Dairy  Product  Manufacturing  ... 

Ice  Cream  and  Frozen  Dessert  Manufacturing  

Animal  (except  Poultry)  Slaughtering  

Meat  Processed  from  Carcasses  

Rendering  and  Meat  By-product  Processing 

Poultry  Processing 

Seafood  Canning 

Fresh  and  Frozen  Seafood  Processing 

Retail  Bakeries 

Commercial  Bakeries 

Frozen  Cakes,  Pies,  and  Other  Pastries  Manufacturing 

Cookie  and  Cracker  Manufacturing  

Flour  Mixes  and  Dough  Manufacturing  from  Purchased  Flour 

Dry  Pasta  Manufacturing _ 

Tortilla  Manufacturing  

Roasted  Nuts  and  Peanut  Butter  Manufacturing 

Other  Snack  Food  Manufacturing 

Coffee  and  Tea  Manufacturing 

Flavoring  Synjp  and  Concentrate  Manufacturing  

Mayonnaise,  Dressing  and  Other  Prepared  Sauce  Manufacturing 

Spice  and  Extract  Manufacturing 

Perishable  Prepared  Food  Manufacturing 

All  Other  Miscellaneous  Food  Manufacturing 


...750 
...500 
...500 
...500 
...500 
...500 
.3  500 
1,000 
...500 
...500 
...500 
...500 
...500 
...500 
...500 
...500 
...500 
...500 
...500 
...500 
...500 
...500 
...500 
...750 
...500 
...500 
...500 
...500 
...500 
...500 
...500 
...500 
...500 
...500 
...500 

...500 
...500 
...500 
...500 
...500 
...750 
...500 
1,000 
...500 

...500 
...500 
...500 
.1.000 
...500 
...500 
...500 
...500 
...500 
.1.000 
...500 
.1.000 

...500 
...500 
...500 


Subsector  312— Beverage  and  Tobacco  Product  Manuliieturing 


Soft  Drink  Manufacturing  

Bottled  Water  Manufacturing  

Ice  Manufacturing  

Breweries  

Wineries  

Distilleries 

Tobacco  Stemming  and  Redrying  

Cigarette  Manufacturing 

Other  Tobacco  Product  Manufacturing 


Subsector  313— Textile  Mills 


Yam  Spinning  Mills  , 

Yam  Texturing,  Throwing  and  Twisting  Mills 

Thread  Mills  x 

Broadwoven  Fabric  Mills 

Nanx)w  Fabric  Mills 

Schiffli  Machine  EmbrokJery  „ 

Nonwoven  Fabric  Mills „ ™ _.... 

Weft  Knit  Fabric  Mills 

Ottier  Knit  Fabric  and  Lace  Mills 

Broadwoven  Fabric  Finishing  Mills  

Textile  and  Fabric  Finishing  (except  Broadwoven  Fabric)  Mills 
Fabric  Coating  Mills  


Subsector  314— Textile  Product  Mills 


Carpet  and  Rug  Mills  

Curtain  and  Drapery  Mills  ....'. 

Other  Household  Textile  Product  Mills 
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NAICS 
Codes 


Small  Business  Size  Standards  by  NAICS  l4bfiSTRY— Continued 


Description 
(N.E.C.  =  Not  Elsewhere  Classified) 


Size  standard 

in  numljer  of 

employees  or 

millions  of 

dollars 


314911 
314912 
314991 
314992 
314999 

315111 
315119 
315191 
315192 
315211 
315212 
315221 
315222 
315223 
315224 
315225 
315228 
315231 
315232 
315233 
315234 
315239 
315291 
315292 
315299 
315991 
315992 
315993 
315999 

316110 
316211 
316212 
316213 
316214 
316219 
316991 
316992 
316993 
316999 

321113 
321114 
321211 
321212 
321213 
321214 
321219 
321911 
321912 
321918 
321920 
321991 
321992 
321999 

322110 
322121 
322122 


Textile  Bag  Mills , 

Canvas  and  Related  Product  Mills  

Rope,  Cordage  and  Twine  Mills  

Tire  Cord  and  Tire  Fabric  Mills 

All  Ottier  Miscellaneous  Textile  Product  Mills 


Subsector  315— Apparel  Manufecturing 


500 

....500 
....500 
.1.000 
....500 

....500 

500 

....500 

500 

500 

...JSOO 

500 

500 

500 

500 

....500 

500 

500 

500 

....500 
....500 
....500 
....500 
....500 
....500 
....500 
....500 
....500 
....500 

....500 
.1.000 
....500 
....500 
....500 
....500 
....500  _ 
...500 
....500 
....500 

....500 
....500 
....500 
....500 
....500 
...JSOO 
....500 
....500 
....500 
....500 
....500 
....500 
....500 
...500 

....750 
....750 
....750 


Sheer  Hosiery  Mills „; 

Other  Hosiery  and  Sock  Mills 

Outenwear  Knitting  Mills  

Undenwear  and  Nightwear  Knitting  Mills ..^_.,™ i 

Men's  and  Boys'  Cut  and  Sew  Apparel  Contractors ^^i^^^^. 

Women's,  Girls',  and  Infants'  Cut  and  Sew  Apparel  Contractors  :............. 

Men's  and  Boys'  Cut  and  Sew  Underarear  and  Nightwear  Manufacturing „ 

Men's  and  Boys'  Cut  and  Sew  Suit,  Coat  and  Overcoat  Manufacturing  

Men's  and  Boys'  Cut  and  Sew  Shirt  (except  Wort(  Shirt)  Manufacturing  

Men's  and  Boys'  Cut  and  Sew  Trouser,  Slack  and  Jean  Manufacturing , 

Men's  and  Boys'  Cut  and  Sew  Work  Clothing  Manufacturing  ;.. 

Men's  and  Boys'  Cut  and  Sew  Other  Outerwear  Manufacturing  

Women's  and  Giris'  Cut  and  Sew  Lingerie,  Loungewear  and  Nightwear  Manufacturing 

Women's  and  Giris'  Cut  and  Sew  Blouse  and  Shirt  Manufacturing 

Women's  and  Giris'  Cut  and  Sew  Dress  Manufacturing  

Women's  and  Giris'  Cut  and  Sew  Suit,  Coat,  Tailored  Jacket  arnJ  Skirt  Manufacturing  . 

Women's  and  Giris'  Cut  and  Sew  Other  Outerwear  Manufacturing  

Infants'  Cut  and  Sew  Apparel  Manufacturing 

Fur  and  Leather  Apparel  Manufacturing ..^....„ 

All  Other  Cut  and  Sew  Apparel  Manufacturing  

Hat,  Cap  and  Millinery  Manufacturing , 

Glove  and  Mitten  Manufacturing „ 

Men's  and  Boys'  Neckwear  Manufacturing 

Other  Apparel  Accessories  and  Other  Apparel  Manufacturing 


Subsector  316— Leather  and  Allied  Product  Manufacturing 


Leather  and  Hide  Tanning  and  Finishing  

Rubber  and  Plastics  Footwear  Manufacturing _ 

House  Slipper  Manufacturing  „ ., ;. 

Men's  Footwear  (except  Athletic)  Manufacturing 

Women's  Footwear  (except  Athletic)  Manufacturing 

Other  Footwear  Manufacturing  -. 

Luggage  Manufacturing  

Women's  Handbag  and  Purse  Manufacturing 

Personal  Leather  Good  (except  Women's  Handbag  and  Purse)  Manufacturing 
All  Other  Leather  Good  Manufacturing 


Subsector  321  — Wood  Product  Manufacturing 


Sawmills 

Wood  Preservation  

Hardwood  Veneer  and  Plywood  Manufacturing  , 

Softwood  Veneer  and  Plywood  Manufacturing , 

Engineered  Wood  Member  (except  Truss)  Manufacturing 

Truss  Manufacturing  

Reconstituted  Wood  Product  Manufacturing  

Wood  Window  and  Door  Manufacturing :..... 

Cut  Stock,  Resawing  Lumber,  and  Planing 

Other  Millwori<  (including  Flooring) 

Wood  Container  and  Pallet  Manufacturing ., 

Manufactured  Home  (Mobile  Home)  Manufacturing 

Prefabricated  Wood  Building  Manufacturing  

All  Other  Miscellaneous  Wood  Product  Manufacturing 


Subsector  322 — Paper  Manufacturing 


Pulp  Mills 

Paper  (except  Newsprint)  MiUs 
Newsprint  Mills 
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NAICS 
Codes 


Description 
(N.E.C.  =  Not  Elsewtiere  Classified) 


Size  standard 

in  number  of 

employees  or 

millions  of 

dollars 


322130 
322211 
322212 
322213 
322214 
322215 
322221 
322222 
322223 
322224 
322225 
322226 
322231 
322232 
322233 
322291 
322299 

323110 
323111 
323112 
323113 
323114 
323115 
323116 
323117 
323118 
323119 
323121 
323122 

324110 
324121 
324122 
324191 
324199 

325110 
325120 
325131 
325132 
325181 
325182 
325188 
325191 
325192 
325193 
325199 
325211 
325212 
325221 
325222 
325311 
325312 
325314 
325320 
325411 
325412 
32S413 
325414 
325510 
325520 


Papertx>ard  Mills 

Corrugated  and  Solid  Rber  Box  Manufacturing „ ^.... 

Folding  Paperlxord  Box  Manufacturing  _ ™, 

Setup  Papertjoard  Box  Manufacturing  

Fiber  Can,  Tube,  Drum,  and  Similar  Products  Manufacturing  

Non-Folding  Sanitary  Food  Container  Manufacturing  

Coated  and  Laminated  Packaging  Paper  and  Plastics  Film  Manufacturing 

Coated  and  Laminated  Paper  Manufacturing 

Plastics,  Foil,  and  Coated  Paper  Bag  Manufacturing „ „ 

Uncoated  Paper  and  MultiwaU  Bag  Manufacturing  „' „„ 

Laminated  Aluminum  Foil  Manufacturing  for  Rexible  Packaging  Uses 

Surface-Coated  Papert>oard  Manufacturing  — 

Die-Cut  Paper  and  Paperboard  Office  Supplies  Manufacturing 

Envelope  Manufacturing  

Stationery,  Tablet,  and  Related  Product  Manufacturing 

Sanitary  Paper  Product  Manufacturing <.. 

All  Other  Converted  Paper  Product  Manufacturing 


750 

500 

750 

500 

500 

750 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

.*  1,500 

500 

750 

500 

500 

...1,000 
...1.000 
...1,000 

750 

...1,000 

500 

...1,000 

500 

750 

...1,000 
...1.000 

750 

...1,000 
...1,000 
...1,000 
...1,000 

500 

500 

500 

750 

750 

500 

500 

500 

500 


SubMctor  323— Printing  and  Related  Support  Acttvttlw 


Commercial  LitfKigraphic  Printing , 

Commercial  Gravure  Printing 

Commerciai  Flexographic  Printing , 

Commercial  Screen  Printing 

Quick  Printir»g 

Digital  Printing 

Manifold  Business  Fonn  Printing 

Book  Printing 

Blankbook,  Loose-leaf  Binder  and  Devk:e  Manufacturing 

Other  Commercial  Printing  

Tradebinding  and  Related  Wori( 

Prepress  Services 


SubMctor  324— Peftrotoum  and  Coal  Product*  Manufacturing 


Petroleum  Refineries  

Asphalt  Paving  Mixture  and  Block  Manufacturing 

Asphalt  Shingle  and  Coating  Materials  Manufacturing  .. 
Petroleum  Lubricating  Oil  and  Grease  Manufacturing  ., 
All  Other  Petroleum  and  Coal  Products  Manufacturing 


Subsector  325— Ctiemical  Manufacturing 


Petrochemical  Manufacturing  

Industrial  Gas  Manufacturing 

Inorganic  Dye  and  Pigment  Manufacturing  

Synttietk:  Organic  Dye  and  Pigment  Manufacturing 

Alkalies  and  Chlorine  Manufacturing  

Carbon  Black  Manufacturing  

All  Other  Basic  Inorgank:  Chemical  Manufacturing 

Gum  and  Wood  Chemk»l  Manufacturing 

Cyclk;  Crude  and  Intermediate  Manufacturing  

Ethyl  Akx>hol  Manufacturing  

All  Other  Basic  Organic  Chemical  Manufacturing 

Plastics  Material  and  Resin  Manufacturing  

Synttwtic  Rubber  Manufacturing  

Cellulosk:  Organic  Fitrar  Manufacturing 

Noncelluk)sic  Organic  Fiber  Manufacturirig 

Nitrogenous  Fertilizer  Manufacturing 

Phos^)hatk:  Fertilizer  Manufacturing  

Fertilizer  (Mixir)g  Only)  Manufacturing 

Pestickle  and  Other  Agricultural  Chemical  Manufacturing 

Medicinal  and  Botank:al  Manufacturing 

PharmaceutKal  Preparation  Manufacturing 

In-Vitro  Diagnostk:  Substance  Manufacturing 

Biok>gk»l  Product  (except  Diagnostic)  Manufacturing  

Paint  and  Coating  Manufacturing  

Adhesive  Manufacturing  
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Small  Business  Size  Standards  by  NAICS  Industry— Continued 


NAICS 
Codes 


325611 
325612 
325613 
325620 
325910 
325920 
325991 
325992 
325998 

3261 1 1 
326112 
326113 
326121 
326122 
326130 
326140 
326150 
326160 
326191 
326192 
326199 
326211 
326212 
326220 
326291 
326299 

327111 
327112 
327113 
327121 
327122 
327123 
327124 
327125 
327211 
327212 
327213 
327215 
327310 
327320 
327331 
327332 
327390 
327410 
327420 
327910 
327991 
327992 
327993 
327999 

331111 
331112 
331210 
331221 
331222 
331311 
331312 
331314 
331315 


Description 
(N.E.C.  =  Not  Elsewhere  Classified) 


Soap  and  Other  Detergent  Manufacturing  

Polish  and  Other  Sanitation  Good  Manufacturing 

Surface  Active  Agent  Manufacturing  

Toilet  Preparation  Manufacturing 

Printing  Ink  Manufacturing  

Explosives  Manufacturing 

Custom  Compounding  of  Purchased  Resin  

Photographic  Film,  Paper,  Plate  and  Chemical  Manufacturing 
All  Other  Chemical  Product  and  Preparation  Manufacturing  ... 


Size  standard 

in  numt)er  of 

employees  or 

millions  of 

dollars 


.750. 
.500 
.500 
.500 
.500 
.750 
.500 
.500 
.500 


Subsactor  326— Plastics  and  Rubbar  Products  Manufacturing 


Unsupported  Plastics  Bag  Manufacturing  

Unsupported  Plastics  Packaging  Film  and  Sheet  Manufacturing  

Unsupported  Plastics  Film  and  Sheet  (except  Packaging)  Manufacturing 

Unsupported  Plastics  Profile  Shape  Manufacturing  

Plastics  Pipe  and  Pipe  Fitting  Manufacturing  

Laminated  Plastics  Plate,  Sheet  and  Shape  Manufacturing 

Polystyrene  Foam  Product  Manufacturing 

Urethane  and  Other  Foam  Product  (except  Polystyrer>e)  Manufacturing  .. 

Plastics  Bottle  Manufacturing  

Plastics  Plumbing  Fixture  Manufacturing „... 

Resilient  Floor  Covering  Manufacturing „ 

All  Other  Plastics  Product  Manufacturing „ 

Tire  Manufacturing  (except  Retreading)  .._ 

Tire  Retreading  

Rubtier  and  Plastics  l-toses  arxi  Betting  Manufacturing 

Rubber  Product  Manufacturing  for  Mecfianicai  Use 

All  Other  Rubber  Product  Manufacturing 


._.. 500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

750 

500 

8  1,000 

500 

500 

500 

500 

750 

500 

500 

500 

500 

500 

500 

750 

1,000 

750 

750 

500 

750 

500 

500 

500 

500 

500 

1,000 

500 

500 

500 

750 

500 

1,000 

750 

1.000 

1,000 

1,000 

1,000 

1,000 

750 

750 


Qubaactof  327— NoranataMc  Wnacal  Product  Manufacturing 


Vitreous  China  Plumbing  Fixtures  and  China  and  Earttienware  Bathroom  Accessories  Manufacturing 

Vitreous  China,  Fine  Earthenware  and  Ottier  Pottery  Product  Manufacturing  

Porcelain  Electrical  Supply  Manufacturing  „.... .., 

Brick  and  Structural  Clay  Tile  Manufacturing „ 

Ceramic  Wall  and  Floor  Tile  Manufacturing  „ 

Other  Structural  Clay  Product  Manufacturing 

Clay  Refractory  Manufacturing 

Nonclay  Refractory  Manufacturing 

Flat  Glass  Manufacturing 

Other  Pressed  and  Blown  Glass  and  Glassware  MarHJfacturing 

Glass  Container  Manufacturing 

Glass  Product  Manufacturing  Made  of  Purchased  Glass ., 

Cement  Manufacturing 

Ready-Mix  Concrete  Manufacturing  ,_ „ 

Concrete  Block  and  Brick  Manufacturing .^„„.. 

Concrete  Pipe  Manufacturing 

Other  Concrete  Product  Manufacturing 

Lime  Manufacturing 

Gypsum  Product  Manufacturing „ „.. 

Abrasive  Product  Manufacturing „ ^ ... .. ,. 

Cut  Stone  and  Stone  Product  Manufacturing „.....„ ....^.„^... 

Ground  or  Treated  Mineral  and  Earth  Manufacturing  .'. „. „, 

Mineral  Wool  Manufacturing  .- 

All  Other  Miscellaneous  Nonmetallic  Mineral  Product  Manufacturing 


Subsactor  331  —Primary  Metal  Manufacturing 


Iron  and  Steel  Mills  

Electrometallurgical  Ferroaltoy  Product  Manufacturing  

Iron  and  Steel  Pipe  and  Tube  Manufacturing  from  Purchased  Steel 

Cold-Rolled  Steel  Shape  Manufacturing 

Steel  Wire  Drawing  „.._ ; 

Alumina  Refining „ 

Primary  Aluminum  Production 

Secondary  Smelting  and  Alloying  of  Aluminum .- 

Aluminum  Sheet,  Plate  and  Foil  Manufacturing 
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NAICS 
Codes 


Description 
(N.E.C.  =  Not  Elsewt)ere  Classified) 


Size  standard 

In  number  of 

employees  or 

millions  of 

dollars 


331316 
331319 
331411 
331419 
331421 
331422 
331423 
331491 
331492 
331511 
331512 
331513 
331521 
331522 
331524 
331525 
331528 

332111 
332112 
332114 
332115 
332116 
332117 
332211 
332212 
332213 
332214 
332311 
332312 
332313 
332321 
332322 
332323 
332410 
332420 
332431 
332439 
332510 
332611 
332612 
332618 
332710 
332721 
332722 
332811 
332812 
332813 
332911 
332912 
332913 
332919 
332991 
332992 
332993 
332994 
332995 
332996 
332997 
332998 
332999 


Aluminum  Extruded  Product  Manufacturing  _ 

Other  Aluminum  Rolling  and  Drawing  _ .....^ _ 

Primary  Smelting  and  Refining  of  Copper — ; .... 

Primary  Smelting  and  Refining  of  Nonferrous  Metal  (except  Copper  and  Aluminum) 

Copper  Rolling,  Drawing  and  Extruding 

Copper  Wire  (except  Mechanical)  Drawing 

SecoTKlary  Smelting,  Refining,  and  Alloying  of  Copper ..„ ... 

Nonferrous  Metal  (except  Copper  and  Aluminum)  Rolling,  Drawing  and  Extruding 

Secondary  Smelting,  Refining,  and  Alloying  of  NonfenxHJS  Metal  (except  Copper  and  Aluminum) 

Iron  Foundries 

Steel  Investment  Foundries 

Steel  Foundries,  (except  Investment) ~ 

Aluminum  Die-Casting  Foundries 

Nonferrous  (except  Aluminum)  Die-Casting  FoufKJries ~ 

Aluminum  Foundries  (except  Die-Casting)  _: 

Copper  Foundries  (except  Die-Casting) 

Other  Nonferrous  Foundries  (except  Die-Casting) „ 


...750 
...750 
1.000 
...750 
...750 
1,000 
...750 
...750 
...750 
...500 
...500 
...500 
...500 
...500 
...500 
...500 
...500 

...500 
...500 
...500 
...500 
...500 
...500 
....500 
...500 
...500 
...500 
...500 
...JOO 
....500 
....500 
...500 
...500 
...500 
....500 
.1,000 
....500 
....500 
....500 
....500 
....500 
...500 
....500 
...500 
...750 
....500 
...500 
....500 
....500 
....500 
....500 
....750 
.1.000 
.1,500 
.1,000 
....500 
....500 
....500 
....750 
...500 

....500 
....500 


Subsactor  332— Fabricated  Metal  Product  Manufacturing 


Iron  and  Steel  Forging 

Nonferrous  Forging _ - .' ~ „ 

Custom  Roil  Forming „ „ — - — 

Crown  and  Closure  Manufacturing „ .,..; — , 

Metal  Stamping  

Powder  Metallurgy  Part  Manufacturing „. „ .._...... 

Cutlery  and  Flatware  (except  Precious)  Manufacturing — ...~ 

Hand  and  Edge  Tool  Manufacturing 

Saw  Blade  and  Handsaw  Manufacturing 

Kitchen  Utensil,  Pot  and  Pan  Manufacturing 

Prefabricated  Metal  Building  and  Component  MarHifacturirig ;. 

Fabricated  Structural  Metal  Manufacturing 

Plate  Work  Manufacturing »....; 

Metal  Window  and  Door  Manufacturing ;.. 

Sheet  Metal  Worit  Manufacturing „ „ 

Ornamental  and  Architectural  Metal  Work  Manufacturing „ 

Power  Boiler  and  Heat  Exchanger  Manufacturing ; 

Metal  Tank  (Heavy  Gauge)  Manufacturing 

Metal  Can  Manufacturing ..... 

Otfier  Metal  Container  Manufacturing „ .„ _ _ 

Hardware  Manufacturing _ 

Spring  (Heavy  Gauge)  Manufacturing _ 

Spring  (Light  Gauge)  Manufacturing 

Other  Fabricated  Wire  Product  Manufacturing _ 

Machine  Shops  _ ~. 

Precision  Tumed  Product  Manufacturing  „ ^ 

Bolt,  Nut,  Screw,  Rivet  and  Washer  Manufacturing „ .^ 

Metal  Heat  Treating  

Metal  Coating,  Engraving  (except  Jewelry  and  Silvenware),  and  Allied  Services  to  Manufacturers 

Electroplating,  Plating,  Polishing,  Anodizing  and  Coloring 

Industrijil  Valve  Manufacturing  

Fluid  Power  Valve  and  Hose  Fitting  Manufacturing  _ i 

Plumbing  Fixture  Fitting  and  Trim  Manufacturing 

Other  Metal  Valve  and  Pipe  Fitting  Manufacturing 

Ball  and  Roller  Bearing  Manufacturing „ „ 

Small  Arms  Ammunition  Manufacturing 

Ammunition  (except  Small  Anns)  Manufacturing 

Small  Arms  Manufacturing 

Other  Ordnance  and  Accessories  Manufacturing ."?. 

Fabricated  Pipe  and  Pipe  Fitting  Manufacturing  

Industrial  Pattem  Manufacturing „ , '. 

Enameled  Iron  and  Metal  Sanitary  Ware  Manufacturing 

All  Other  Miscellaneous  Fabricated  Metal  Product  Manufacturing  


Subsector  333 — Machinery  Manufacturing* 


333111 
333112 


Farm  Machinery  and  Equipment  Manufacturing 

Lawn  and  Garden  Tractor  and  Ktome  Lawn  and  Garden  Equipment  Manufacturing 
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NAICS 
Codes 


Small  Business  Size  Standards  by  NAICS  Industry— Continued 


333120 
333131 
333132 
333210 
333220 
333291 
333292 
333293 
333294 
333295 
333298 
333311 
333312 
333313 
333314 
333315 
333319 
333411 
333412 
333414 
333415 

333511 
333512 
333513 
333514 
333515 
333516 
333518 
333611 
333612 
333613 
333618 
333911 
333912 
333913 
333921 
333922 
333923 
333924 
333991 
333992 
333993 
333994 
333995 
333996 
333997 
333999 

334111 
334112 
334113 
334119 
334210 
334220 
334290 
334310 
;»4411 
334412 
334413 
334414 
334415 
334416 
334417 
334418 
334419 


Description 
(N.E.C.  =  Not  Elsewhere  Classified) 


Construction  Machinery  Manufacturing  

Mining  Machinery  and  Equipment  Manufacturing  _ 

Oil  and  Gas  Field  Machinery  and  Equipment  Manufacturing 

Sawmill  and  Woodwortting  Machinery  Manufacturing ,* 

Plastics  and  Rubber  Industry  Machinery  Manufacturing 

Paper  Industry  Machinery  Manufacturing 

Textile  Machinery  Manufacturing 

Printing  Machinery  and  Equipment  Manufacturing ....^ 

Food  Product  Machinery  Manufacturing , 

Semiconductor  Machinery  Manufacturing .•„., 

All  Other  Industrial  Machinery  Manufacturing ,.....„,.„ 

Automatic  Vending  Machine  Manufacturing 

Commercial  Laundry,  Drycleaning  and  Pressing  Machine  Manufacturing  .... 

Office  Machinery  Manufacturing  

Optical  Instrument  and  Lens  Manufacturing „ 

Photographic  and  Photocopying  Equipment  Manufacturing ..,„;. , 

Other  Commercial  and  Service  Industry  Machinery  Manufacturing „ 

Air  Purification  Equipment  Manufacturing „ 

Industrial  and  Commercial  Fan  and  Blower  Manufacturing 

Heating  Equipment  (except  Warm  Air  Fumaces)  Manufacturing 

Air-Conditioning  and  Warm  Air  Heating  Equipment  and  Commercial  and  Industrial  Refrigeration  Equipment 

Manufacturing ...'. 

Industrial  Mold  Manufacturing 

Machine  Tool  (Metal  Cutting  Types)  Manufacturing 

Machine  Tool  (Metal  Fomiing  Types)  Manufacturing 

Special  Die  and  Tod,  Die  Set,  Jig  and  Fixture  Manufacturing 

Cutting  Tool  and  Machine  Tool  Accessory  Manufacturing 

Rolling  Mill  Machinery  and  Equipment  Manufacturing  „ „ , 

Other  Metalworking  Machinery  Manufacturing 

Turbine  and  Turiaine  Generator  Set  Unit  Manufacturing „. 

Speed  Changer,  Industrial  High-Speed  Drive  and  Gear  Manufacturing  ...^ .^ „.... 

Mechanical  Power  Transmission  Equipment  Manufacturing _ 

Other  Engine  Equipment  Manufacturing  „ ...~ 

Pump  and  Pumping  Equipment  Manufacturirig ..„ 

Air  and  Gas  Compressor  Manufacturing 

Measuring  and  Dispensing  Pump  Manufacturing 

Elevator  and  Moving  Stainway  Manufacturing  

Conveyor  and  Conveying  Equipment  Manufacturing  „ „ 

Overtiead  Traveling  Crane,  Hoist  and  Monorail  System  Manufacturing i... „ 

Industrial  Truck,  Tractor,  Trailer  and  Stacker  Machinery  Manufacturing  .'. «. 

Power-Driven  Hand  Tool  Manufacturing i ; 

Welding  and  SokJering  Equipment  Manufacturing 

Packaging  Machinery  Manufacturing _ ^.. 

Industrial  Process  Fumace  and  Oven  Manufacturing  

Flukl  Power  Cylinder  and  Actuator  Manufacturing 

Fluid  Power  Pump  and  Motor  Manufacturing 

Scale  and  Balance  (except  Laboratory)  Manufacturing  

All  Other  Miscellaneous  General  Purpose  Machinery  Manufacturing 


Size  standard 

in  number  of 

employees  or 

millions  of 

dollars 


750 

500 

500 

....500 
.....500 
...JSOO 
.:...500 
.....500 
.....SOO 
~..500 

500 

500 

....JOO 
..1,000 

500 

.....500 
.....500 
.....500 
.....500 
...JOO 

750 

.....500 

500 

500 

...„500 
.....500 

500 

.....500 
.1,000 

500 

500 

.1.000 
...500 
...JOO 
...500 

500 

SOO 

500 

750 

...J500 
...500 
....500 
...500 
....500 
...500 
....500 
...500 

.1,000 
.1,000 
.1.000 
.1.000 
.1,000 
....750 
....750 
....750 
...750 
...500 
....500 
...500 
....500 
....500 
...500 
....500 
....500 


SubMCtor  334— Cofflputw  and  Electronic  Product  Manufacturing" 


Electronic  Computer  Manufacturing 

Computer  Storage  Device  Manufacturing „ 

Computer  Terminal  Manufacturing 

Other  Computer  Peripheral  Equipment  Manufacturing  

Telephone  Apparatus  Manufacturing 

Radio  and  Television  Broadcasting  and  Wireless  Communications  Equipment  Manufacturing 

Other  Communrcations  Equipment  Manufacturing „ 

Audk)  and  Video  Equipment  Manufacturing . .^ 

Electron  Tube  Manufacturing ....... „.. , 

Bare  Printed  Circuit  Board  Manufacturing „ ., „ ..... 

SemkXHiductor  and  Related  Device  Manufacturing  „.......„ .... . 

Electronk;  Capacitor  Manufacturing 

Electronic  Resistor  Manufacturing 

Electronic  Coil,  Transformer,  and  Other  Inductor  Manufacturing „ 

Electronic  Connector  Manufacturing » 

Printed  Circuit  Assembly  (Electronic  Assembly)  Manufacturing 

Other  Electronic  Component  Manufacturing _..., 
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Small  Business  Size  Standards  by  NAICS  Industry— Continued 


NAICS 
Codes 


Description 
(N.E.C.  =  Not  Elsewhere  Classified) 


Size  standard 

in  number  of 

employees  or 

millions  of 

dollars 


334510 
334511 
334512 
334513 

334514 
334515 
334516 
334517 
334518 
334519 
334611 
334612 
334613 

335110 
335121 
335122 
335129 
335211 
335212 
335221 
335222 
335224 
335228 
335311 
335312 
335313 
335314 
335911 
335912 
335921 
335929 
335931 
335932 
335991 
335999 

336111 
336112 
336120 
336211 
336212 
336213 
336214 
336311 
336312 
336321 
336322 
336330 
336340 
336350 
336360 
336370 
336391 
336399 
336411 
336412 
336413 
336414 
336415 
336419 
336510 
336611 


Electromedical  and  Electrotherapeutic  Apparatus  Manufacturing , 

Search,  Detection,  Navigation,  Guidance,  Aeronautical,  and  Nautical  System  and  Instmment  Manufacturing  ...., 

Automatic  Environmental  Control  Manufacturing  for  Residential,  Commercial  and  Appliance  Use 

Instruments  and  Related  Products  ManufacturiRg  for  Measuring,  Displaying,  and  Controlling  Industrial  Process 

Variables ; 

Totalizing  Fluid  Meter  and  Counting  Device  Manufacturing .* 

Instrument  Manufacturing  for  Measuring  and  Testing  Electricity  and  Electrical  Signals 

Analytical  Laboratory  Instalment  Manufacturing  ..^ 

Irradiation  Apparatus  Manufacturing „ — ..» : 

Watch,  Clock,  and  Part  Manufacturing „™ 

Other  Measuring  and  Controlling  Device  Manufacturing — , 

Software  Reproducing ..... 

Prerecorded  Compact  Disc  (except  Software),  Tape,  and  Record  Reproducing 

Magnetic  and  Optical  Recording  Media  Manufacturing 

Subsactor  335— Electrical  Equipment,  Applianc*  and  Component  Manufacturing' 

Electric  Lamp  Bulb  and  Part  Manufacturing 

Residential  Electric  Lighting  Fixture  Manufacturir>g „ ».... 

Commercial.  Industrial  and  Institutional  Electric  Lighting  Rxture  Manufacturing 

Other  Lighting  Equipment  Manufacturing  , ,.:. 

Electric  Housewares  and  Household  Fan  Manufacturing  „.,....,.. , -... 

Household  Vacuum  Cleaner  Manufacturing ..... 

Household  Cooking  Appliance  Manufacturing 

Household  Refrigerator  and  Home  Freezer  Manufacturing  

Household  Laundry  Equipment  Manufacturing 

Other  Major  Household  Appliance  Manufacturing 

Power,  Distribution  and  Specialty  Transformer  Manufacturir)g  „ „ 

Motor  and  Generator  Manufacturing - 

Switchgear  and  Switchboard  Apparatus  Manufacturing 

Relay  and  Industrial  Control  Manufacturing 

Storage  Battery  Manufacturing 

Primary  Battery  Manufacturing  „ 

Rber  Optic  Cable  Manufacturing 

Other  Communication  and  Energy  Wire  Manufacturing 

Current-Carrying  Wiring  Device  Manufacturing „ „ 

NoTKurrent-Carrying  Wiring  Device  Manufacturing  ..„ 

Cart)on  and  Graphite  Product  Manufacturing „ „ — ...,...„ 

All  Other  Miscellaneous  Electrical  Equipment  and  Component  Manufacturing 

SutMactor  336— Transportation  EquifMnent  Manufacturing" 

Automobile  Manufacturing  , _ 

Light  Tmck  and  Utility  Vehicle  Manufacturing 

Heavy  Duty  Truck  Manufacturing  , 

Motor  Vehicle  Body  Manufacturing 

ToicK  Trailer  Manufacturing „ ™ 

IMotor  Home  Manufacturing ~. 

Travel  Trailer  and  Camper  Manufacturing 

Carburetor,  Piston,  Piston  Ring  and  Valve  Manufacturing 

Gasoline  Engine  and  Engine  Parts  Manufacturing 

Vehicular  Lighting  Equipment  Manufacturing „ 

Other  Motor  Vehicle  Electrical  and  Electronic  Equipment  Manufacturing 

Motor  Vehicle  Steering  and  Suspension  Components  (except  Spring)  Manufacturing 

Motor  Vehicle  Brake  System  Manufacturing  

Motor  Vehicle  Transmission  and  Power  Train  Parts  Manufacturing 

Motor  VehkHe  Seating  and  Interior  Trim  Manufacturing ....; 

Motor  Vehkde  Metal  Stamping „ 

Motor  Vehicle  Air-Conditioning  Manufacturing 

All  Other  Motor  Vehk^le  Parts  Manufacturing „ 

Aircraft  Manufacturing ; ;.... 

Aircraft  Engine  and  Engine  Parts  Manufacturing  

Other  Aircraft  Part  and  Auxiliary  Equipment  Manufacturing 

Guided  Missile  and  Space  Vehicle  Manufacturing 

Guided  Missile  and  Space  Vehk;le  Propulsk>n  Unit  and  Propulsion  Unit  Parts  Manufacturing 

Other  Guided  Missile  and  Space  Vehicle  Parts  and  Auxiliary  Equipment  Msmufacturing ..„ 

Railroad  Rolling  Stock  Manufacturing 

Ship  Building  and  Repairing 


500 

750 

500 

500 

500 

500 

500 

500 

500 

500 

500 

750 

..1,000 

..1,000 

500 

500 

500 

750 

750 

750 

...1.000 
...1,000 

500 

750 

...1,000 

750 

750 

500 

...1,000 
...1,000 
...1,000 

500 

500 

750 

500 

...1,000 
...1,000 
...1,000 
...1,000 

500 

...1,000 

500 

500 

750 

500 

750 

750 

750 

750 

500 

500 

750 

750 

...1,500 
...1,000 
.7 1,000 
...1,000 
...1,000 
...1,000 
...1,000 
...1,000 
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Small  Business  Size  Standards  by  NAICS  Industry— Continued 


NAICS 
Codes 


Description 
(N.E.C.  =  Not  Elsewhere  Classified) 


Size  standard 

in  numtjer  of 

employees  or 

millions  of 

dollars 


336612 
336991 
336992 
336999 


Boat  Building „ 

Motorcycle,  Bicycle  and  Parts  Manufacturing 

Military  Armored  Vehicle,  Tank  and  Tank  Component  Manufacturing 
All  Other  Transportation  Equipment  Manufacturing  


....500 
....500 
.1,000 
500 


Subscctor  337— Fumitura  and  Reiatad  Product  Manufacturing 


337110 
337121 
337122 
337124 
337125 
337127 
337129 
337211 
337212 
337214 
337215 
337910 
337920 


339111 
339112 
339113 
339114 
339115 
339116 
339911 
339912 
339913 
339914 
339920 
339931 
339932 
339941 
339942 
339943 
339944 
339950 
339991 
339992 
339993 
339994 
339995 
339999 


Wood  Kitchen  Cabinet  and  Counter  Top  Manufacturing 
Upholstered  Household  Furniture  Manufacturing 

ftonupholstered  Wood  Household  Furniture  Manufacturing  ....* xi 

Metal  Household  Furniture  Manufacturing „.... 

Household  Fumiture  (except  Wood  and  Metal)  Manufacturing 

Institutional  Fumiture  Manufacturing 

Wood  Television,  Radio,  and  Sewing  Machine  CatHnet  Manufacturing 

Wood  Office  Fumiture  Manufacturing 

Custom  Architectural  Woodwori<  and  Millwortt  Manufacturing  

Office  Fumiture  (Except  Wood)  Manufacturing  

Showcase,  Partition,  Shelving,  and  Locker  Manufacturing 

Mattress  Manufacturing  »., 

Blind  and  Shade  Manufacturing  


.500 
.500 
.500 
.500 
..5Q0 
.500 
..500 
.500 
.500 
..500 
..SCO 
..500 
.500 


SutMactor  339— Miscallanaous  Manufacturing 


Laboratory  Apparatus  and  Fumiture  Manufacturing  .... 

Surgical  and  Medical  Instrument  Manufacturing  

Surgical  Appliance  and  Supplies  Manufacturing  

Dental  Equipment  and  Supplies  Manufacturing  

Ophthalmic  Goods  Manufacturing  

Dental  Laboratories 

Jewelry  (except  Costume)  Manufacturing  

Silverware  and  Plated  Ware  Manufacturing  

Jewelers'  Material  and  Lapidary  Worit  Manufacturing 

Costume  Jewelry  and  Novelty  Manufacturing  

Sporting  and  Athletic  Goods  Manufacturing 

Doll  and  Stuffed  Toy  Manufacturing  

Game,  Toy,  and  Children's  Vehicle  Manufacturing  .... 

Pen  and  Mechanical  Pencil  Manufacturing  

Lead  Pencil  and  Art  Good  Manufacturing  

Mariting  Device  Manufacturing 

Cart)on  Paper  and  Inked  Ribbon  Manufacturing 

Sign  Manufacturing  

Gasket,  Packing,  and  Sealing  Device  Manufacturing 

Musical  Instrument  Manufacturing  

Fastener,  Button,  Needle  and  Pin  Manufacturing  

Broom,  Bmsh  and  Mop  Manufacturing 

Burial  Casket  Manufacturing 

All  Ottier  Miscellaneous  Manufacturing  


500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 


Sactor  42— Wholesale  Trade 
(Not  applicable  to  Government  procurement  of  supplies.  The  nonmanufacturer  size  standard  of  500  employees  shall  be  used  for  purposes  of 

Government  procurement  of  supplies.) 


Subsactor  421  —  Wholaaale  Trada— Durable  Goods 


421110 
421120 
421130 
421140 
421210 
421220 
421310 
421320 
421330 
421390 
421410 
421420 
421430 
421440 


Automobile  and  Other  Motor  Vehicle  Wholesalers 
Motor  Vehicle  Supplies  and  New  Part  Wholesalers 
Tire  and  Tube  Wholesalers 

Motor  Vehicle  Part  (Used)  Wholesalers  

Fumiture  Wholesalers 

Home  Furnishing  Wholesalers 

Lumber,  Plywood.  Millwork  and  Wood  Panel  Wholesalers „ 

Brick,  Stone  and  Related  Construction  Material  Wholesalers »-. 

Roofing,  Siding  and  Insulation  Material  Wholesalers : 

Other  Constmction  Material  Wholesalers 

Photographic  Equipment  and  Supplies  Wholesalers - 

Office  Equipment  Wholesalers  - 

Computer  and  Computer  Peripheral  Equipment  and  Software  Wholesalers 
Other  Commercial  Equipment  Wholesalers • 
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SMAa  Business  Size  Standards  by  NAICS  Industry— Continued 


NAICS 
Codes 


421450 
421460 
421490 
421510 
421520 
421610 
421620 
421690 
421710 
421720 
421730 
421740 
421810 
421820 
421830 
421840 
421850 
421860 
421910 
421920 
421930 
421940 
421990 

422110 
422120 
422130 
422210 
422310 
422320 
422330 
422340 
422410 
422420 
422430 
422440 
422450 
422460 
422470 
422480 
422490 
422510 
422520 
422590 
422610 
422690 
422710 
422720 
422810 
422820 
422910 
422920 
422930 
422940 
422950 
422990 


Description 
(N.E.C.  c  Not  Elsewtiere  Classified) 


Medical,  Dental  and  Hospital  Equipment  and  Supplies  Wholesalers  

Ophttialmic  Goods  Wholesalers  

Other  Professional  Equipment  and  Supplies  Wholesalers „......~. 

Metal  Service  Centers  and  Offices 

Coal  and  Other  Mineral  and  Ore  Wholesalers  

Electrical  Apparatus  and  Equipment,  Wiring  Supplies  and  Construction  Material  Wholesalers 

Electrical  Appliance,  Television  and  Radio  Set  Wholesalers 

Other  Electronic  Parts  and  Equipment  Wholesalers , 

Hardware  Wholesalers .„.. .,. .., 

Plumbing  and  Heating  Equipment  and  Supplies  (Hydronics)  Wholesalers  ..„.., 

Warm  Air  Heating  and  Air-Conditioning  Equipment  and  Supplies  Wholesalers 

Refrigeration  Equipment  and  Supplies  Wholesalers  

Construction  and  Mining  (except  Petroleum)  Machinery  and  Equipment  Wholesalers 

Farm  and  Garden  Machinery  and  Equipment  Wholesalers  

Industrial  Machinery  and  Equipment  Wholesalers  

Industrial  Supplies  Wholesalers 

Service  Establishment  Equipment  and  Supplies  Wholesalers 

Transportation  Equipment  and  Supplies  (except  Motor  Vehicle)  Wholesalers 

Sporting  and  Recreational  Goods  and  Supplies  Wholesalers 

Toy  and  Hobby  Goods  and  Supplies  Wholesalers „ „ 

Recyclable  Material  Wholesalers 

Jewelry,  Watch,  Precious  Stone  and  Precious  Metal  Wholesalers ,......:...; 

Other  Miscellaneous  Durable  Goods  Wholesalers 


Subsector  422— Wholesale  Trade— Nondurable  Goods 


Printing  and  Writing  Paper  Wholesalers 

Stationary  and  Office  Supplies  Wholesalers  

Industrial  and  Personal  Service  Paper  Wholesalers 

Drugs  and  Dmggists'  Sundries  Wholesalers 

Piece  Goods,  Notions  and  Other  Dry  Goods  Wholesalers ^ 

Men's  and  Boys'  Clothing  and  Fumishings  Wholesalers 

Women's,  Children's,  and  Infants'  Clothing  and  Accessories  Wholesalers 

Footwear  Wholesalers  

General  Line  Grocery  Wholesalers 

Packaged  Frozen  Food  Wholesalers ;„.... 

Dairy  Product  (except  Dried  or  Canned)  Wholesalers 

Poultry  and  Poultry  Product  Wholesalers 

Confectionery  Wholesalers , ^ 

Fish  and  Seafood  Wholesalers ......„,.„•. 

Meat  and  Meat  Product  Wholesalers 

Fresh  Fruit  and  Vegetable  Wholesalers  ,„ 

Other  Grocery  and  Related  Products  Wholesalers  

Grain  and  Field  Bean  Wholesalers 

Livestock  Wholesalers  

Other  Farm  Product  Raw  Material  Wholesalers 

Plastics  Materials  and  Basic  Forms  and  Shapes  Wholesalers 

Other  Chemical  and  Allied  Products  Wholesalers , 

Petroleum  Bulk  Stations  and  Temiinals r. 

Petroleum  and  Petroleum  Products  Wholesalers  (except  Bulk  Stations  and  Terminals) 

Beer  and  Ale  Wholesalers 

Wine  and  Distilled  Alcoholic  Beverage  Wholesalers „; 

Farm  Supplies  Wholesalers .., 

Book,  Periodical  and  Newspaper  Wholesalers 

Rower,  Nursery  Stock  and  Florists'  Supplies  Wholesalers 

Tobacco  and  Tobacco  Product  Wholesalers 

Paint,  Vamish  and  Supplies  Wholesalers 

Other  Miscellaneous  Nondurable  Goods  Wholesalers „.....„ 


Size  standard 

in  numt)er  of 

employees  or 

millions  of 

dollars 


.100 
.100 
.100 
.100 
.100 
.100 
.100 
.100 
.100 
.100 
.100 
.100 
.100 
.100 
.100 
.100 
.100 
.100 
.100 
.100 
.100 
.100 
.100 

.100 
.100 
.100 
.100 
.100 
.100 
.100 
.100 
.100 
.100 
.100 
.100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 


Sectors  44-45— Retail  Trad* 


441110 
441120 
441210 
441221 
441222 


Subsactor  441  —Motor  Vehicle  and  Parts  Daalars 

New  Car  Dealers 

Used  Car  Dealers ', 

Recreational  Vehicle  Dealers 

Motorcycle  Dealers  

Boat  Dealers 


.$21.0 
.$17.0 
...$5.0 
...$5.0 
...$5.0 


441229  

EXCEF 

441310  

441320  

442110  

442210  

442291   

442299  ..... 


443111 
443112 
443120 
443130 


444110 
444120 
444130 
444190 
444210 
444220 


445110 
445120 
445210 
445220 
445230 
445291 
445292 
445299 
445310 


446110 
446120 
446130 
446191 
446199 


447110 
447190 


448110 
448120 
448130 
448140 
448150 
448190 
448210 
448310 
448320 


451110 
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Small  Business  Size  Standards  by  NAICS  Industry— Continued 


NAICS 
Codes 


441229  

EXCEPT 

441310  

441320  


442110 
442210 
442291 
442299 


443111 
443112 
443120 
443130 


444110 
444120 
444130 
444190 
444210 
444220 


445110 
445120 
445210 
445220 
445230 
445291 
445292 
445299 
445310 


446110 
446120 
446130 
446191 
446199 


447110 
447190 


448110 
448120 
448130 
448140 
448150 
448190 
448210 
448310 
448320 


Description 
(N.E.C.  =  Not  Elsewhere  Classified) 


Size  standard 

in  number  of 

employees  or 

millions  of 

dollars 


All  Other  Motor  Vehicle  Dealers 

Aircraft  Dealers,  Retail 

Automotive  Parts  and  Accessories  Stores 
Tire  Dealers 


Subsector  442— Furniture  and  Honw  Furnishings  Stores 


Furniture  Stores 

Floor  Covering  Stores 

WirxJow  Treatment  Stores  

All  Other  Home  Furnishings  Stores 


Subsector  443— Electronics  and  Appliance  Stores 


Household  Appliance  Stores  

Radio,  Television  and  Other  Electronics  Stores 

Computer  and  Software  Stores  

Camera  and  Photographic  Supplies  Stores  


Subsector  444— Building  l/laterial  and  Garden  Equipment  and  Supplies  Dealers 


Home  Centers 

Paint  and  Wallpaper  Stores 

Hardware  Stores  „. 

Other  Building  Material  Dealers  .... 
Outdoor  Power  Equipment  Stores 
Nursery  and  Garden  Centers  


Subsector  445— Food  and  Beverage  Stores 


Supermarkets  and  Other  Grocery  (except  Convenience)  Stores 

Convenience  Stores 

Meat  Markets  : ....<,^.^iu«, 

Fish  and  Seafood  Markets ; .'. 

Fruit  and  Vegetable  Markets 

Baked  Goods  Stores « -..-. 

Confectionery  and  Nut  Stores '..- 

All  Other  Specialty  Food  Stores — ..... 

Beer.  Wine  and  Liquor  Stores .... 


Subsector  446— Health  and  Personal  Care  Stores 


Pharmacies  and  Doig  Stores  

Cosmetics,  Beauty  Supplies  and  Perfume  Stores 

Optical  Goods  Stores ........ 

Food  (Health)  Supplement  Stores  .... 

All  Other  Health  and  Personal  Care  Stores  


Subsector  447— Gasoline  Stations 


..$5.0 
..$7.5 
..$5.0 
..$5.0 

..$5.0 
..$5.0 
..$5.0 
..$5.0 

..$6.5 
..$6.5 
..$6.5 

,..$5.0 

...$5.0 
...$5.0 
..J5.0 
...$6.0 
...$5.0 
...$5.0 


Gasoline  Stations  with  Convenience  Stores 
Other  Gasoline  Stations 


Subsector  448— Clothing  and  Clothing  Accessories  Stores 


Men's  Clothing  Stores ; 

Women's  Clothing  Stores  

Children's  and  Infants'  Clothing  Stores 

Family  Clothing  Stores 

Clothing  Accessories  Stores 

Other  Clothing  Stores  

Shoe  Stores  

Jewelry  Stores  

Luggage  and  Leather  Goods  Stores  .... 


Subsector  451  —Sporting  Good,  Hobby,  Book  and  Music  Stores 


451110  1  Sporting  Goods  Stores 


..$20.0 
..$20.0 
....$5.0 
....$5.0 
....$5.0 
...45.0 
...45.0 
....$5.0 
....$5.0 

....$5.0 
....$5.0 
....$5.0 
....$5.0 
....$5.0 

..$20.0 
....$6.5 

....$6.5 
....$6.5 
....$5.0 
....$6.5 
....$5.0 
....$5.0 
....$6.5 
....$5.0 
....$5.0 

....$5.0 
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NAtCS 
Codes 


*51120 
451130 
451140 
451211 
451212 
451220 

452110 
452910 
452990 

453110 
453210 
453220 
453310 
453910 
453920 
453930 
453991 
453996 
454110 
454210 
454311 
454312 
454319 
454390 


Description 
(N.E.C.  =  Not  Elsewhere  Classified) 


Hobby,  Toy  and  Game  Stores 

Sewing,  Needlework  and  Piece  Goods  Stores 

Musical  Instnjment  and  Supplies  Stores  

Book  Stores  

News  Dealers  and  Newsstands 

Prerecorded  Tape,  Compact  Disc  and  Record  Stores 


Size  standard 

in  number  of 

employees  or 

millions  of 

dollars 


Subsector  452— General  Merchandise  Stores 


Department  Stores 

Warehouse  Clubs  and  Superstores 

All  Other  General  Merchandise  Stores 


Subsector  453— Miscellaneous  Store  Retailers 


Rorists 

Offtee  Supplies  and  Stationery  Stores 

Gift,  Novelty  and  Souvenir  Stores 

Used  Merchandise  Stores 

Pet  and  Pet  Supplies  Stores  

Art  Dealers  

Manufactured  (Mobile)  Home  Dealers 

Tobacco  Stores 

All  Other  Miscellaneous  Store  Retailers  (except  Tobacco  Stores) 

Electronic  Shopping  and  Mail-Order  Houses  

Vending  Machine  Operators 

Heating  Oil  Dealers 

Liquefied  Petroleum  Gas  (Bottled  Gas)  Dealers 

Other  Fuel  Dealers 

Other  Direct  Selling  Establishments .' 


Sectors  48-49— Transportation 


Subsector  481  —Air  Transportation 


481111  

481112  

481211  

EXCEPT 

481212  

EXCEPT 

481219  


Scheduled  Passenger  Air  Transportatkm 

Scheduled  Freight  Air  Transportation 

Nonscheduled  Chartered  Passenger  Air  Transportation 

Offshore  Marine  Air  Transportation  Sennces  

Nonscheduled  Chartered  Freight  Air  Transportation 

Except  Offshore  Marine  Air  Transportation  Services  

Other  Nonscheduled  Air  Transportation  


Subsector  482— Rail  Transportation 


482111 
482112 


Line-Haul  Railroads  . 
Short  Line  Railroads 


Subsector  483— Water  Transportation 


483111 
483112 
483113 
483114 
483211 
483212 


Deep  Sea  freight  Transportation  

Deep  Sea  Passenger  Transportation  

Coastal  and  Great  Lakes  Freight  Transportation  

Coastal  and  Great  Lakes  Passenger  Transportation 

Inland  Water  Freight  Transportation 

Inland  Water  Passenger  Transportation 


..$5.0 
..$5.0 
..$5.0 
..$5.0 
..$5.0 
..$5.0 


$20.0 

....$20.0 
$8.0 


....$5.0 
....$5.0 
....$5.0 
....$5.0 
....$5.0 
....$5.0 
,...$9.5 
....$5.0 
....$5.0 
..$18.5 
,...$5.0 
...$9.0 
...$5.0 
...$5.0 
...$5.0 


.1.500 
.1,500 
.1,500 
..$20.0 
.1,500 
..$20.0 
...$5.0 


.500 
.500 


.500 
..500 
.500 
.500 
.500 
.500 


Subsector  484— Trucli  Transportation 


484110 
484121 
484122 
484210 
484220 
484230 


General  Freight  Trucking,  Local  

General  Freight  Tmcking,  Long-Distance,  Truckload 

General  Freight  Trucking,  Long-Distance,  Less  Than  Tmckload 

Used  Household  and  Office  Goods  Moving  

Specialized  Freight  (except  Used  Goods)  Tmcking,  Local  

Specialized  Freight  (except  Used  Goods)  Tmcking,  Long-Distance 


$18.5 

$18.5 

$18.5 

$18.5 

$18.5 

.....$18.5 


485110  I  Mixed  Mode  Transit  Systems 


Subsector  485— Transit  and  Ground  Passenger  Transportation 


..$5.0 
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Small  Business  Size  Standards  by  NAICS  Industry— Continued 


NAICS 
Codes 


Description 
(N.E.C.  =  Not  Elsewhere  Classified) 


Size  standard 

in  number  of 

employees  or 

millions  of 

dollars 


485112 
485113 
485119 
485210 
485310 
485320 
485410 
485510 
485991 
485999 

486110 
486210 
486910 
486990 

487110 
487210 
487990 

488111 
488119 
488190 
488210 
488310 
488320 
488330 
488390 
488410 
488490 
488510 
488991 
488999 

491110 

492110 
492210 

493110 
493120 
493130 
493190 


Commuter  Rail  Systems - , — 

Bus  and  Motor  Vehicle  Transit  Systems  „ — 

Other  Urban  Transit  Systems  i. 

Interurban  and  Rural  Bus  Transportation 

Taxi  Service  ~ ..™. — ~... 

Limousine  Service ~ - — 

School  and  Employee  Bus  Transportation 

Charter  Bus  Industry 

Special  Needs  Transportation  

All  Other  Transit  and  Ground  Passenger  Transportation 


Subsactbr  486— PIpalim  Transportation 


Pipeline  Transportation  of  Crude  Oil  „ 

Pipeline  Transportation  of  Natural  Gas 

Pipeline  Transportation  of  Refined  Petroleum  Products 
All  Other  Pipeline  Transportation 


Subsactor  487— Scanic  and  Sightaaeing  Tranaportation 


Scenic  and  Sightseeing  Transportation,  Land  .. 
Scenic  and  Sightseeing  Transportation,  Water 
Scenic  and  Sightseeing  Transportation,  Other . 


...$5.0 
...$5.0 
...$5.0 
...$5.0 
...$5.0 
...$5.0 
..45.0 
...$5.0 
...$5.0 
...$5.0 

.1.500 
....$5.0 
..1,500 
..$25.0 

....$6.0 
....$5.0 
....$5.0 


Subsactor  488— Support  Activttias  for  Transportation 


Air  Traffic  Control  — 

Other  Airport  Operations 

Other  Support  Activities  for  Air  Transportation 

Support  Activities  for  Rail  Transportation  

Port  and  Hartjor  Operations  

Marine  Cargo  Handling 

Navigational  Services  to  Shipping 

Other  Support  Activities  for  Water  Transportation 

Motor  Vehicle  Towing  

Other  Support  Activities  for  Road  Transportation  . 

Freight  Transportation  Arrangement 

Packing  and  Crating  

All  Other  Support  Activities  for  Transportation 


Subsactor  491  -Postal  Sarvica 


Postal  Service 


Subaactor  482— Couriara  and  Maaaangars 


Couriers 

Local  Messengers  and  Local  Delivery 


Subaactor  483— Warahousing  and  Storaga 


General  Warehousing  and  Storage 

Refrigerated  Warehousing  and  Storage  .. 
Farm  Product  Warehousing  and  Storage 
Other  Warehousing  and  Storage 


...$5.0 
...$5.0 
...$5.0 
...$5.0 
.$18.5 
.$18.5 
...$5.0 
...$5.0 
...$5.0 
...$5.0 
.$18.5 
$18.5 
...$5.0 

...$5.0 

.1,500 
.$18.5 

.$18.5 
.$18.5 
.$18.5 
.$18.5 


Sector  51  —Information 


Subaactor  511  —  l*ubliahing  Industriaa 


511110 
511120 
511130 
511140 
511191 
511199 
511210 


Newspaper  Publishers 

Periodical  Publishers  

Book  Publishers  

Database  and  Directory  Publishers 

Greeting  Card  Publishers  

All  Other  Publishers 

Software  Publishers „ 


...500 
...500 
...500 
...500 
....500 
....500 
.$18.0 
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Codes 


Small  Business  Size  Standards  by  NAICS  Industry— Continued 


Description 
(N.E.C.  =  Not  Elsewhere  Classified) 


Size  standard 

in  number  of 

employees  or 

millions  of 

dollars 


SubMctor  512— Motion  Pteture  and  Sound  Recording  industries 


512110 
512120 
512131 
512132 
512191 
512199 
512210 
512220 
512230 
512240 
512290 

513111 
513112 
513120 
513210 
513220 
513310 
513321 
513322 
513330 
513340 
513390 

514110 
514120 
514191 
514199 
514210 


Motion  Picture  and  Video  Production  

Motion  Picture  and  Video  Distribution  ..*. 

Motion  Picture  Theaters  (except  Drive-ins) 

Drive-In  Motion  Picture  Theaters 

Teleproduction  and  Other  Post-Production  Services 

Other  Motion  Picture  and  Video  Industries  

Record  Production  

Integrated  Record  ProductiorVDistribution 

Music  Publishers 

Sound  Recording  Studios  

Other  Sound  Recording  Industries  


Subsector  513— Broadcasting  and  Telecommunications 


l^adio  Networks 

Radio  Stations 

Television  Broadcasting , 

Cable  Networks ,. •. 

Cable  and  Other  Program  Distribution , 

Wired  Telecommunications  Carriers , 

Paging  .„'...., 

Cellular  and  Ottier  Wireless  Telecommunications  . 

Telecommunicatjons  Resellers 

Satellite  Telecommunications  

Other  Telecommunicatkxis  


Subsector  514— information  Services  and  Data  Processing  Services 


News  Syndicates  

Libraries  and  Archives  , 

On-Line  Infonnation  Services  .... 
All  Other  Infonmation  Services  ,.. 
Data  Processing  Services 


$21.5 

....$21.5 

$5.0 

$5.0 

$21.5 

$5.0 

$5.0 

750 

500 

$5.0 

$5.0 

$5.0 

$5.0 

....$10.5 
....$11.0 
....$11.0 
....1,500 
....1,500 
....1,500 
....1.500 
....$11.0 
....$11.0 

$5.0 

$5.0 

....$18.0 

$5.0 

....$18.0 


Sector  52 — Rnance  and  insurance 


Subsector  522— Credit  Intermediation  and  Related  Activities 


522110 

522120 

522130 

522190 

522210 

522220 
522291 
522292 
522293 

522294 
522298 
522310 
522320 
522390 

523110 
523120 
523130 
523140 
523210 


Commercial  Banking 

Savings  tnstituttons 

Credit  Unk>ns  

Other  Depository  Credit  Intermediation 
Credit  Card  Issuing 


Sales  Financing  

Consumer  Lending 

Real  Estate  Credit „ 

International  Trade  Financing 


Secondary  Mari<et  Financing 

All  Other  Non-Depository  Credit  Intermediatnn  

Mortgage  and  Nonmortgage  Loan  Brokers  

Rnancial  Transactions  Processing,  Reseroe,  and  Clearing  House  Activities 
Ottwr  Activities  Related  to  Credit  Intennediatnn  


8  $100  mil  in 

assets 
8  $100  mil  in 

assets 
8$100milin 

assets 
8  $100  mil  in 

assets 
8  $100  mil  in 


SulMector  523— Rnancial  Investments  end  Releted  Activities 


Investment  Banking  and  Securities  Dealing 

Securities  Brokerage ,. 

Commodity  Contracts  Dealing  

Commodity  Contracts  Brokerage 

Securities  and  Commodity  Exchanges , 


$5.0 

$5.0 

$5.0 

8  $100  mil  in 
assets 

$5.0 

$5.0 

$5.0 

$5.0 

$5.0 

$5.0 

, $5.0 

$5.0 

$5.0 

$5.0 


Federal  Register / Vol.  64,  No.  204 /Friday,  October  22,  1999 / Proposed  Rules 


57279 


Small  Business  Size  Standards  by  NAICS  Industry— Continued 


NAICS 
Codes 


523910 
523920 
523930 
523991 
523999 

524113 
524114 
524126 
524127 
524128 
524130 
524210 
524291 
524292 
524298 

525110 
525120 
525190 
525910 
525920 
525930 
525990 


Description 
(N.E.C.  =  Not  Elsewhere  Classified) 


Size  standard 

in  numt)er  of 

employees  or 

millions  of 

dollars 


Miscellaneous  Intermediation  „ 

Portfolio  Management 

Investment  Advice 

Trust,  Fiduciary  and  Custody  Activities  

Miscellaneous  Financial  Investment  Activities 


SubMCtor  524— Insurance  Carriers  and  Related  Activities 


Direct  Life  Insurance  Carriers 

Direct  Health  and  Medical  Insurance  Carriers ~ 

Direct  Property  and  Casualty  Insurance  Carriers 

Direct  Title  Insurance  Carriers 

Other  Direct  Insurance  (except  Life,  Health  and  Medical)  Carriers 

Reinsurance  Carriers 

Insurance  Agencies  and  Brokerages 

Claims  Adjusting .,. 

Third  Party  Administration  of  Insurance  and  Pension  Funds 

Ail  Other  Insurance  Related  Activities 


SutMSCtor  525— Funds,  Trusts  and  Other  Hnancial  Vehicles 


Pension  Funds  — .. 

Health  and  Welfare  Funds 

Other  Insurance  Funds 

Open-End  Investment  Funds 

Trusts,  Estates,  and  Agency  Accounts 

Real  Estate  Investment  Tmsts 

Other  Financial  Vehicles 


...$5.0 
...$5.0 
...$5.0 
...$6.0 
...$5.0 

...$5.0 
...$5.0 
.1,500 
...$5.0 
...$5.0 
...$5.0 
...$5.0 
...$5.0 
...$5.0 
...$5.0 

...$5.0 
...$5.0 
...$5.0 
....$5.0 
....$5.0 
,...$5.0 
....$5.0 


Sector  53— Real  Estate  and  Rental  and  Leasing 


Subsector  531  —Real  Estate 


531110  

531120  

531130  

531190  

EXCEPT 
531210  

531311  

531312  

531320  

531390  

532111  

532112  

532120  

53^10  

532220  

532230  

532291  

532292  

532299  

532310  

532411  

532412  

532420  

532490  

533110  


Lessors  of  Residential  Building  and  Dwellings 

Lessors  of  Nonresidential  Buildings  (except  Miniwarehouses)  . 

Lessors  of  Miniwarehouses  and  Self  Storage  Units 

Lessors  of  Other  Real  Estate  Property «... 

Leasing  of  Building  Space  to  Federal  Government  l)y  Owners 

Offices  of  Real  Estate  Agents  and  Brokers 

Residential  Property  Managers 

Nonresidential  Property  Managers  —.. ~.. « 

Offices  of  Real  Estate  Appraisers .,...„......„ 

Other  Activities  Related  to  Real  Estate 


SutMSCtor  532— Rental  and  Leasing  Services 


Passenger  Car  Rental  

Passenger  Car  Leasing — 

Truck,  Utility  Trailer,  and  RV  (Recreational  Vehicle)  Rental  and  Leasing  ....„ 

Consumer  Electronics  and  Appliances  Rental » ^„^...„. 

Formal  Wear  and  Costume  Rental - ••• 

Video  Tape  and  Disc  Rental -^ 

Home  Health  Equipment  Rental - 

Recreational  Goods  Rental ....- — .....^ 

All  Other  Consumer  Goods  Rental » • 

General  Rental  Centers • 

Commercial  Air,  Rail,  and  Water  Transportation  Equipment  Rental  and  Leasing  .. 
Constoictkjn,  Mining  and  Forestry  Machinery  and  Equipment  Rental  and  Leasing 

Offrce  Machinery  and  Equipment  Rental  and  Leasing 

Other  Commercial  and  Industrial  Machinery  and  Equipment  Rental  and  Leasing  . 


Subsector  533— Lessors  of  Nonfinancial  Intangible  Assets  (except  Copyrighted  Wortcs) 


Lessors  of  Nonfinancial  Intangible  Assets  (except  Copyrighted  Works) 


.$5.0 

J5.0 

....$18.5 

$5.0 

..»$15.0 
..i<'$1.5 
..«$1.5 
..'<>$1.5 

.$1.5 

..'<'$1.5 

....$18.5 
....$18.5 
....$18.5 

$5.0 

$5.0 

$5.0 

$5.0 

$5.0 

$5.0 

$5.0 

$5.0 

$5.0 

....$18.0 
$5.0 

$5.0 
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Description 
(N.E.C.  =  Not  Elsewhere  Classified) 


Size  standard 

in  number  of 

employees  or 

millions  of 

dollars 


Sector  54— Professional,  Scientific  and  Technical  Services 


Subsector  541  —Professional,  Scientific  and  Technical  Services 


541110  

541191  

541199  

541211  

541213  

541214  

541219  

541310  

541320  

541330  

EXCEPT 
EXCEPT 
EXCEPT 

541340  

EXCEPT 

541350  

541360  

541370  

EXCEPT 

541386  

541410  

541420  

541430  

541490  

541511  

541512  

541513  

541519  

541611  

541612  

541613  

541614  

541618  

541620  

541690  

541710  

EXCEPT 
EXCEPT 
EXCEPT 

541720  

541810  

541820  

541830  

541840  

541850  

541860  

541870  

541890  

541910  

541921  

541922  

541930  

541940  

541990  


Offices  of  Lawyers  

Title  Abstract  and  Settlement  Offices ;..., 

All  Other  Legal  Services „ 

Offices  of  Certified  Public  Accountants „ , 

Tax  Preparation  Sen/ices „....„..„._ 

Payroll  Services , 

Other  Accounting  Services  „,..........„.„ 

Architectural  Services 

Landscape  Architectural  Sen/ices 

Engineering  Services 

Military  and  Aerospace  Equipment  and  Military  Weapons 

Contracts  and  Subcontracts  for  Engineering  Services  Awarded  Under  the  National  Energy  Policy  Act  of  1992 

Marine  Engineering  and  Naval  Architecture „ 

Drafting  Services ; ..> 

Map  Drafting  

Building  Inspection  Services 

Geophysical  Surveying  and  Mapping  Services 

Surveying  and  Mapping  (except  Geophysical)  Services 

Mapmakii 


Testing  Laboratories  

Interior  Design  Sen/ices 

Industrial  Design  Services  ■. 

Graphic  Design  Services  , 

Other  Specialized  Design  Services 

Custom  Computer  Programming  Services „ , 

Computer  Systems  Design  Services  , 

Computer  Facilities  Management  Sen/ices „ „ 

Other  Computer  Related  Services 

Administrative  Management  and  General  Management  Consulting  Services  . 

Human  Resources  and  Executive  Search  Consulting  Sen/ices 

Mart<eting  Consulting  Services  

Process,  Physical  Distribution  and  Logistics  Consulting  Services 

Other  Management  Consulting  Services 

Environmental  Consulting  Services  _ 

Other  Scientific  and  Technical  Consulting  Sen/ices r. 

Research  and  Development  in  the  Physical,  Engineering,  and  Life  Sciences 
Aircraft 


Aircraft  Parts,  and  Auxiliary  Equipment,  and  Aircraft  Engine  Parts  

Space  Vehicles  and  Guided  Missiles,  their  Propulsion  Units,  their  Propulsion  Units  Parts,  and  their  Auxiliary 

Equipment  and  Parts 

Research  and  Development  in  the  Social  Sciences  and  Humanities 

Advertising  Agencies 

Public  Relations  Agencies .^ 

Media  Buying  Agencies 

Media  Representatives  , ;, „ ....._ 

Display  Advertising  „..„ ;.....„ 

Direct  Mall  Advertising  „..„ ;^, 

Advertising  Material  Distribution  Sen/ices 

Other  Services  Related  to  Advertising 

Martceting  Research  and  Public  Opinion  Polling  : 

Photography  Studios,  Portrait 

Commercial  Photography .-^... 

Translation  and  Interpretation  Services „ „ .. 

Veterinary  Sen/ices ..„ 

All  Other  Professional,  Scientific  and  Technical  Services _ ...'..... 


$5.0 

$5.0 

$5.0 

$6.0 

$5.0 

$6.0 

.....$6.0 

$4.0 

$5.0 

$4.0 

...$20.0 
..$20.0 
..$13.5 

$5.0 

$4.0 

$5.0 

$4.0 

$4.0 

....$4.0 
....$5.0 
....$5.0 
....$5.0 
....$5.0 
....$5.0 
..$18.0 
..$18.0 
..$18.0 
..$18.0 
....$5.0 
....$5.0 
....$5.0 
....$5.0 
....$5.0 
....$5.0 
....$5.0 
."500 
..1.500 
..1.000 

..1,000 
....$5.0 
io$5.o 

....$5.0 
....$5.0 
....$5.0 
....$5.0 
....$5.0 
....$5.0 
,...$5.0 
....$5.0 
....$5.0 
,...$5.0 
....$5.0 
,...$5.0 
,...$5.0 


Sector  55— Management  of  Companies  and  Enterprises 


SulMector  551 —Management  of  Companies  and  Enterprises 


561110  .... 
561210  .... 
EXCEI 
561310  .... 
561320  .... 
561330  .... 
561410  .... 

561421  .... 

561422  .... 
561431  .... 

561439  .... 

561440  ...; 
561450  .... 

561491  ..H 

561492  .... 
561499  .... 
561510  .... 
561520  .... 
561591  .... 
561599  .... 

561611  .... 

561612  .... 

561613  .... 

561621  .... 

561622  .... 
561710  .... 
561720  .... 
561730  .... 
561740  ...; 
561790  .... 
561910  ..., 
561920  .... 
561990  ... 
562111  ... 


562112  ... 
562119  ... 

562211  ... 

562212  ..* 

562213  ... 
562219  ... 
562910  ... 

EXCE 
562920  ... 
562991  ... 
562998  ... 


551111 
551112 


Offices  of  Bank  Holding  Companies  . 
Offices  of  Other  Holding  Companies 


..$5.0 
..$5.0 


611110 
611210 
611310 
611410 
611420 
611430 
611511 
611512 
611513 
611519 
611610 


Federal  Register /Vol.  64,  No.  204 /Friday,  October  22,  1999  /  Proposed  Rules 


57281 


Small  Business  Size  Standards  by  NAICS  Industry— Continued 


NAICS 
Codes 


Description 
(N.E.C.  =  Not  Elsewhere  Classified) 


Size  standard 

in  numt)er  of 

employees  or 

millions  o( 

dollars 


Sector  56— Administrative  and  Support,  Waste  Management  and  Remediation  Services 


Sutisector  561  —Administrative  and  Support  Services 


561110  

561210  

EXCEPT 

561310  

561320  

561330  

561410  

561421  

561422  

561431  

561439  

561440  

561450  

561481  

561492  

561499 

561510  

561520  

561591  

561599  

561611  

561612  

561613  

561621  

561622  

561710  

561720  

561730  

561740  ........ 

561790  

561910  

561920  

561990  

562111  

562112  

562119  

562211  

562212  

562213  

562219  

562910  

EXCEPT 

562920  

562991  

562998  


Office  Administrative  Services 

Facilities  Support  Services  ^^ 

Base  Maintenance  '^ 

Employment  Placement  Agencies — ; 

Temporary  Help  Services „.« 

Employee  Leasing  Services '. 

Document  Preparation  Services 

Telephone  Answering  Services 

Telemarketing  Bureaus 

Private  Mail  Centers  

Other  Business  Service  Centers  (including  Copy  Shops) 

Collection  Agencies - 

Credit  Bureaus — 

Repossession  Sennces _; ».... — ~„ 

Court  Reporting  and  Stenotype  Services 

All  Other  Business  Support  Services 

Travel  Agencies 

Tour  Operators 

Convention  and  Visitors  Bureaus  

All  Other  Travel  An^ngement  and  Reservation  Services 

Investigation  Sen/ices  

Security  Guards  and  Patrol  Services 

Armored  Car  Sen/ices  -. 

Security  Systems  Services  (except  Loci<smiths) 

Locksmiths  


Exterminating  and  Pest  Control  Services  ... 

Janitorial  Services 

Landscaping  Services 

Carpet  and  Upholstery  Cleaning  Services  . 
Other  Services  to  Buildings  and  Dwellings 

Packaging  and  Labeling  Services  

Convention  and  Trade  Show  Organizers  .. 

All  Other  Support  Services  

Solid  Waste  Collection 


Subsector  562— Waste  Management  and  Remediation  Services 


I  *•««*•  •••  •«««  •! 


Hazardous  Waste  Collection  

Other  Waste  Collection 

Hazardous  Waste  Treatment  and  Disposal  ... 

Solid  Waste  Landfill  

Solid  Waste  Combustors  and  Incinerators 

Other  Nonhazardous  Waste  Treatment  and  Disposal . 

Remediation  Services  

Environmental  Remediatkxi  Servtees 

Materials  Recovery  Facilities »., 

Septic  Tank  and  Related  Sen/ices 

All  Other  Miscellaneous  Waste  Management  Sen/ices 


$5.0 

..i2$5.0 
13  $20.0 

$5.0 

$5.0 

$5.0 

$5.0 

$5.0 

$5.0 

$5.0 

$5.0 

$5.0 

$5.0 

$5.0 

$5.0 

$5.0 

...io$1.0 

$5.0 

$5.0 

$5.0 

$9.0 

$9.0 

$9.0 

$9.0 

$5.0 

$5.0 

....$12.0 

$5.0 

$3.5 

$5.0 

$5.0 

...'o$5.0 

$5.0 

$6.0 

$6.0 

$6.0 

$6.0 

$6.0 

$6.0 

$6.0 

$7.0 

....^••500 

$6.0 

$5.0 

$5.0 


Sector  61  —Educational  Services 


Subsector  611 — Educationai  Services 


611110 
611210 
611310 
611410 
611420 
611430 
611511 
611512 
611513 
611519 
611610 


Elementary  and  Secondary  Schools  

Junior  Colleges  

Colleges,  Universities  and  Professional  Schools  

Business  and  Secretarial  Schools — 

Computer  Training  ,'. 

Professional  and  Management  Development  Training 

Cosmetology  and  Barber  Schools 

Flight  Training 

Apprenticeship  Training  

Other  Technical  and  Trade  Schools 

Fine  Arts  Schools 


...$5.0 
...$5.0 
...$5.0 
...$5.0 
...$5.0 
...$5.0 
...$5.0 
.$18.5 
...$5.0 
...$5.0 
...$5.0 
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Small  Business  Size  Standards  by  NAICS  Industry— Continued 


NAICS 
Codes 


611620 
611630 
611691 
611692 
611699 
611710 


Description 
(N.E.C.  =  Not  Elsewhere  Classified) 


Sports  and  Recreation  Instruction  

Language  Schools  

Exam  Preparation  and  Tutoring 

Automobile  Driving  Schools 

All  Other  Miscellaneous  Schools  and  Instruction 
Educational  Support  Services 


Size  standard 

in  number  of 

employees  or 

millions  of 

dollars 


.$5.0 
.$5.0 
.$5.0 
.$5.0 
.$5.0 
.$5.0 


Sector  62— HMlth  Care  and  Social  Assistance 


SutMector  621  —Ambulatory  Health  Care  Services 


621111 
621112 
621210 
621310 
621320 
621330 
621340 
621391 
621399 
621410 
621420 
621491 
621492 
621493 
621498 
621511 
621512 
621610 
621910 
621991 
621999 

622110 
622210 
622310 

623110 
623210 
623220 
623311 
623312 
623990 

624110 
624120 
624190 
624210 
624221 
624229 
624230 
624310 
624410 


Offices  of  Physicians  (except  Mental  Health  Specialists)  

Offices  of  Physicians,  Mental  Health  Specialists 

Offices  of  Dentists 

Offices  of  Chiropractors  

Offices  of  Optometrists 

Offices  of  Mental  Health  Practitioners  (except  Physicians) 

Offices  of  Physical,  Occupational  and  Speech  Therapists  and  Audiologists 

Offices  of  Podiatrists 

Offices  of  All  Other  Miscellaneous  Health  Practitioners 

Family  Planning  Centers 

Outpatient  Mental  Health  and  Substance  Abuse  Centers 

HMO  Medical  Centers  _ :...; 

Kidney  Dialysis  Centers 

Freestanding  Ambulatory  Surgical  and  Emergency  Centers  

All  Other  Outpatient  Care  Centers 

Medical  Laboratories 

Diagnostic  Imaging  Centers , 

Home  Health  Care  Services 

Ambulance  Services  

Blood  and  Organ  Banks 

All  Other  Miscellaneous  Ambulatory  Health  Care  Services 


Subsector  622— Hospitals 


General  Medical  and  Surgical  Hospitals 

Psychiatric  and  Substance  Abuse  Hospitals  

Specialty  (except  Psychiatric  and  Substance  Abuse)  Hospitals 


Subsector  623— Nursing  and  Residential  Care  Facilities 


Nursing  Care  Facilities 

Residential  Mental  Retardation  Facilities 

Residential  Mental  Health  and  Substance  Abuse  Facilities 

Continuing  Care  Retirement  Communities  

Homes  for  the  Elderty  

Other  Residential  Care  Facilities 


Subsector  624— Social  Assistance 


Child  and  Youth  Services  

Services  for  the  Elderiy  and  Persons  with  Disabilities 

Other  Individual  and  Family  Services 

Community  Food  Services , 

Temporary  Shelters  

Other  Community  Housing  Services 

Emergency  and  Other  Relief  Services  

Vocational  Rehabilitation  Services  

Child  Day  Care  Services 


.$5.0 
.$5.0 
.$5.0 
.$5.0 
.$5.0 
$5.0 
.$5.0 
.$5.0 
.$5.0 
.$5.0 
.$5.0 
.$5.0 
.$5.0 
.$5.0 
.$5.0 
.$5.0 
.$5.0 
.$5.0 
.$5.0 
.$5.0 
.$5.0 

$5.0 
$5.0 
$5.0 

$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 

$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 
$5.0 


Sector  71  —Arts,  Entertainment  and  Recreation 


Subsector  711  —Performing  Arts,  Spectator  Sports  and  Related  Industries 


711110 
711120 
711130 
711190 


Theater  Companies  and  Dinner  Theaters 

Dance  Companies  

Musical  Groups  and  Artists 

Other  Performing  Arts  Companies 


.$5.0 
.$5.0 
.$5.0 
.$5.0 


711211 
711212 
711219 
711310 
711320 
711410 
711510 


712110 
712120 
712130 
712190 


713110 
713120 
713210 
713290 
713910 
713920 
713930 
713940 
713950 
713990 


721110 
721120 
721191 
721199 
721211 
721214 
721310 


722110 
722211 
722212 
722213 
722310 
722320 
722330 
722410 


811111  ... 

811112  ... 

811113  ... 
811118  ... 

811121  ... 

811122  ... 

811191  ... 

811192  ... 
811198  ... 

811211  ... 

811212  ... 

811213  ... 
811219  .. 
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Small  Business  Size  Standards  by  NAICS  Industry— Continued 


NAICS 
Codes 


Description 
(N.E.C.  =  Not  Elsewhere  Classified) 


Size  standard 

in  numtjer  of 

employees  or 

millions  of 

dollars 


711211 
711212 
711219 
711310 
711320 
711410 
711510 

712110 
712120 
712130 
712190 

713110 
713120 
713210 
713290 
713910 
713920 
713930 
713940 
713950 
713990 


Sports  Teams  and  Clubs _ 

Race  Tracks — ., — 

Other  Spectator  Sports 

Promoters  of  Performing  Arts,  Sports  and  Similar  Events  with  Facilities  

Promoters  of  Performing  Arts,  Sports  and  Similar  Events  without  Facilities  

Agents  and  Managers  for  Artists,  Athletes,  Entertainers  and  Other  Public  Figures 
Independent  Artists,  Writers,  and  Performers  „ 


.$5.0 
$5.0 
$5.0 
.$5.0 
$5.0 
.$5.0 
.$5.0 

$5.0 
.$5.0 
.$5.0 
.$5.0 

.$5.0 
.$5.0 
.$5.0 
.$5.0 
.$5.0 
.$5.0 
.$5.0 
$5.0 
.$5.0 
.$5.0 


Subsector  712— Museums,  Historical  Sites  and  Similar  Institutions 


Museums 

Historical  Sites  

Zoos  and  Botanical  Gardens 

Nature  Partes  and  Other  Similar  Institutions 


Subsector  713— Amusement,  Gambling  and  Recreation  Industries 


Amusement  and  Theme  Parks  

Amusement  Arcades 

Casinos  (except  Casino  Hotels)  

Other  Gambling  Industries 

Golf  Courses  and  Country  Clubs 

Skiing  Facilities  

Marinas  


Fitness  and  Recreational  Sports  Centers 

Bowling  Centers 

All  Other  Amusement  and  Recreation  Industries 


Sector  72— Accommodation  and  Food  Services 


Subsector  721  —Accommodation 


721110 
721120 
721191 
721199 
721211 
721214 
721310 

722110 
722211 
722212 
722213 
722310 
722320 
722330 
722410 


Hotels  (except  Casino  Hotels)  and  Motels 

Casino  Hotels 

Bed  and  Breakfast  Inns 

All  Other  Traveler  Accommodation 

RV  (Recreational  Vehicle)  Parks  and  Campgrounds  

Recreational  and  Vacation  Camps  (except  Campgrounds) 
Rooming  and  Boarding  Houses 


Subsector  722— Food  Services  and  Drinldng  Places 


Full-Service  Restaurants ~ 

Limited-Service  Restaurants 

Cafeterias 

Snack  and  Nonalcoholic  Beverage  Bars 

Food  Sen/ice  Contractors 

Caterers  ........ 

Mobile  Food  Services 

Drinking  Places  (Alcohdk;  Beverages)  ... 


...$5.0 
...$5.0 
...$5.0 
...$5.0 
...$5.0 
...$5.0 
...$5.0 

...$5.0 
...$5.0 
...$5.0 
...$5.0 
.$15.0 
...$5.0 
...$5.0 
...$5.0 


Sector  81  —Other  Services 


Subsector  811 —Repair  and  Maintenance 


811111 
811112 
811113 
811118 
811121 
811122 
811191 
811192 
811198 
811211 
811212 
811213 
811219 


General  Autonrative  Repair 

Automotive  Exhaust  System  Repair i. 

Automotive  Transmission  Repair 

Other  Automotive  Mechanical  and  Electrical  Repair  and  Maintenance 

Automotive  Body,  Paint  and  Interior  Repair  and  Maintenance 

Automotive  Glass  Replacement  Shops  ~ 

Automotive  Oil  Change  and  Lubrication  Shops 

Car  Washes  

All  Other  Automotive  Repair  and  Maintenance  

Consumer  Electronics  Repair  and  Maintenance  

Computer  and  Offtee  Machine  Repair  and  Maintenance  

Communication  Equipment  Repair  and  Maintenance  

Other  Electronic  and  Precision  Equipment  Repair  and  Maintenance  ... 


...$5.0 
...$5.0 
...$5.0 
...$5.0 
...$5.0 
...$5.0 
...$5.0 
...$5.0 
...$5.0 
...$5.0 
$18.0 
....$5.0 
....$5.0 
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Small  Business  Size  Standards  by  NAICS  Industry— Continued 


NAtCS 
Codes 


811310 

811411 
811412 
811420 
811430 
811490 

812111 
812112 
812113 
812191 
812199 
812210 
812220 
812310 
812320 
812331 
812332 
812391 
812399 
812910 
812921 
812922 
812930 
812990 

813110 
813211 
813212 
813219 
813311 
813312 
813319 
813410 
813910 
813920 
813930 
813940 
813990 


Description 
(N.E.C.  =  Not  Elsewhere  Classified) 


Commercial  and  Industrial  Machinery  and  Equipment  (except  Automotive  and  Electronic)  Repair  and 

Maintenance  

Home  and  Garden  Equipment  Repair  and  Maintenance 

Appliance  Repair  and  Maintenance 

Reupholstery  and  Furniture  Repair  

Footwear  and  Leather  Goods  Repair 

Other  Personal  and  Household  Goods  Repair  and  Maintenance „.. 

SulMCCtor  812— Personal  and  Laundry  Services 

Barbershops ; 

Beauty  Salons „ » „. ^.. 

Nail  Salons ; „ 

Diet  and  Weight  Reducing  Centers  

Other  Personal  Care  Services 

Funeral  Homes  and  Funeral  Services i 

Cemeteries  and  Crematories , „.....;....*„ 

Coin-Operated  Laundries  and  Drycleaners „ ™ ., „ 

Drycleaning  and  Laundry  Services  (except  Coin-Operated) , » „. 

Linen  Supply 

Industrial  Launderers  

Garment  Pressing,  and  Agents  for  Laundries  

All  Other  Laundry  Services 

Pet  Care  (except  Veterinary)  Services  

Ptioto  Rnishing  Laboratories  (except  One-Hour) ., 

One-Hour  Photo  Finishing  _ 

Partying  Lots  and  Garages 

All  Other  Personal  Services „ , 

Subssctor  813— Religious,  Grantmalclng,  Civic,  Professional  and  Similar  Organizations 

Religious  Organizations  

Grantmal<ing  Foundations 

Voluntary  Health  Organizations  : 

Other  Grantmalcing  and  Giving  Services „ 

Human  Rights  Organizations „ ;...,...•.....; „ 

Environment,  Consen/ation  and  Wildlife  Organizations ,.... 

Other  Social  Advocacy  Organizations ..„ ., 

Civic  and  Social  Organizations ; 

Business  Associations  , 

Professional  Organizations  

Labor  Unions  and  Similar  Labor  Organizations 

Political  Organizations  

Other  Similar  Organizations  (except  Business.  Professional,  Labor,  and  Political  Organizations)  


Size  standard 

in  number  of 

employees  or 

millions  of 

dollars 


...$5.0 
...$5.0 
...$5.0 
...$5.0 
...$5.0 
...$5.0 

...$5.0 
...$5.0 
...$5.0 
..$5.0 
...$5.0 
..$5.0 
..$5.0 
..$5.0 
..$3.5 
$10.5 
$10.5 
..$5.0 
..$5.0 
..$5.0 
..$5.0 
..$5.0 
..$5.0 
..$5.0 

..$5.0 
..$5.0 
..$5.0 
..$5.0 
..$5.0 
..$5.0 
..$5.0 
..$5.0 
..$5.0 
..$5.0 
..$5.0 
..$5.0 
..$5.0 


Footnotes 

fAs  noted  at  tlie  liead  of  tlie  table  in  the 
Supplementary  Infonnation  al>ove,  the 
following  footnotes  relate  only  to  SBA's 
proposed  size  standards.  Footnotes  to 
existing  size  standards  follow  the  table  of 
size  standards  in  the  Supplementary 
Information  above.] 

1.  NAICS  codes  221111,  221 1 12.  221 1 13. 
221119.  221121.  221122— A  firm  is  small  if. 
including  its  afHliates,  it  is  primarily  engaged 
in  the  generation,  transmission,  and/or 
distribution  of  electric  energy  for  sale  and  its 
total  electric  output  for  the  preceding  fiscal 
year  did  not  exceed  4  million  megawatt 
hours. 

2.  NAICS  code  23499— Dredging:  To  be 
considered  small  for  purposes  of  Government 
procurement,  a  firm  must  perform  at  least  40 
percent  of  the  volume  dredged  with  its  own 


equipment  or  equipment  owned  by  another 
small  dredging  concern. 

3.  NAICS  code  311421— For  purposes  of 
Government  procurement  for  food  canning 
and  preserving,  the  standard  of  500 
employees  excludes  agricultural  labor  as 
defined  in  3306(k]  of  the  Internal  Revenue 
Code.  26  U.S.C.  3306(k). 

4.  NAICS  code  3241 1  —For  purposes  of 
Government  procurement,  the  firm  may  not 
have  more  than  1 ,500  employees  nor  more 
than  75,000  barrels  per  day  capacity  of 
petroleum-based  inputs,  including  crude  oil 
or  bona  fide  feedstocks.  Capacity  includes 
owned  or  leased  facilities  as  well  as  facilities 
under  a  processing  agreement  or  an 
arrangement  such  as  an  exchange  agreement 
or  a  throughput.  The  total  product  to  be 
delivered  under  the  contract  must  be  at  least 
90  percent  refined  by  the  successful  bidder 
hom  either  crude  oil  or  bona  fide  feedstocks. 


5.  NAICS  code  32621 1  —  For  Govenunent 
procurement,  a  firm  is  small  for  bidding  on 
a  contract  for  pneumatic  tires  within  Census 
Classification  codes  30111  and  30112, 
provided  that: 

(a)  The  value  of  tires  within  Census 
Classification  codes  30111  and  30112  which 
it  manufactured  in  the  United  States  during 
the  previous  calendar  year  is  more  than  50 
percent  of  the  value  of  its  total  worldwide 
manufacture, 

(b)  the  value  of  pneumatic  tires  within 
Census  Classification  codes  30111  and  30112 
comprising  its  total  worldwide  manufacture 
during  the  preceding  calendar  year  was  less 
than  5  percent  of  the  value  of  all  such  tires 
manufactured  in  the  United  States  during 
that  period,  and 

(c)  the  value  of  the  principal  product 
which  it  manufactured  or  otherwise 
produced,  or  sold  worldwide  during  the 
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pretedlng  calendar  year  is  less  than  10 
percent  of  the  total  value  of  such  products 
manufactured  or  otherwise  produced  or  sold 
in  the  United  States  during  that  period. 

6.  NAICS  Subsectors  333.  334,  335  and 
336 — For  rebuilding  machinery  or 
equipment  on  a  factory  basis,  or  equivalent, 
use  the  NAICS  code  for  a  newly 
manufactured  product.  Concerns  performing 
major  rebuilding  or  overhaul  activities  do  not 
necessarily  have  to  meet  the  criteria  for  being 
a  "manufacturer"  although  the  activities  may 
be  classified  under  a  manufacturing  NAICS 
code.  Ordinary  repair  services  or 
preservation  are  not  considered  rebuilding. 

7.  NAICS  code  336413— Contracts  for  the 
rebuilding  or  overhaul  of  aircraft  ground 
support  equipment  on  a  contract  basis  are 
classified  under  NAICS  code  336413. 

8.  NAICS  Codes  52211,  52212,  52213, 
52219,  52221  and  52293— A  financial 
institution's  assets  are  determined  by 
averaging  the  assets  reported  on  its  four 
quarterly  financial  statements  for  the 
preceding  year.  "Assets"  for  the  purposes  of 
this  size  standard  means  the  assets  defined 
according  to  the  Federal  Financial 
Institutions  Examination  Council  034  call 
report  form. 

9.  NAICS  code  53119— Leasing  of  building 
space  to  the  Federal  Government  by  Owners: 
For  Government  procurement,  a  size 
standard  of  $15.0  million  in  gross  receipts 
applies  to  the  owners  of  building  space 
leased  to  the  Federal  Government.  The 
standard  does  not  apply  to  an  agent. 

10.  NAICS  codes  53121,  531311.  531312, 
53139.  54181,  56151.  56192— As  measured 
by  total  revenues,  but  excluding  funds 
received  in  trust  for  an  unaffiliated  third 
party,  such  as  bookings  or  sales  subject  to 
commissions.  The  commissions  received  are 
included  as  revenue. 

11.  NAICS  code  54171— Far  research  and 
development  contracts  requiring  the  delivery 
of  a  manufactured  product,  the  appropriate 
size  standard  is  that  of  the  manufacturing 
industry. 

(a)  "Research  and  Development"  means 
laboratory  or  other  physical  research  and 
development.  It  does  not  include  economic, 
educational,  engineering,  operations, 
systems,  or  other  nonphysical  research;  or 
computer  programming,  data  processing, 
conmiercial  and/or  medical  laboratory 
testing. 

(b)  For  purposes  of  the  Small  Business 
Innovation  Research  (SBIR)  program  only,  a 
different  definition  has  been  established  by 
law.  See  §  121.701  of  these  regulations. 

(c)  "Research  and  Development"  for 
guided  missiles  and  space  vehicles  includes 
evaluations  and  simulation,  and  other 
services  requiring  thorough  knowledge  of 
complete  missiles  and  spacecraft. 

12.  NAICS  code  56121  —Facilities  Support 
Services,  a  component  of  NAICS  56121, 
includes  establishments,  not  classified 
elsewhere,  which  provide  overall 
management  and  personnel  to  perform  a 
variety  of  related  support  services  in 
operating  a  complete  facility  in  or  {U'ound  a 
specific  building,  or  within  another  business 
or  Government  establishment.  Facilities 
management  means  furnishing  three  or  more 
personnel  supply  services  which  may 


include,  but  are  not  limited  to  secretarial 
services,  typists,  word  processing, 
maintaining  files  and/or  libraries,  telephone 
answering,  switchboard  operation, 
reproduction  or  mimeograph  service,  mailing 
service,  writers,  bookkeeping,  financial  or 
business  management,  public  relations, 
conference  planning,  minor  office  equipment 
maintenance  and  repair,  use  of  information 
systems  (not  programming),  word  processing, 
travel  arrangements,  maintaining  files  and/or 
libraries. 

13.  Subsector  235  (Special  Trade 
Contractors),  NAICS  code  23599  (All  Other 
Special  Trade  Contractors),  and  NAICS  code 
56121  (Facilities  Support  Services) — Base 
Maintenance: 

(a)  If  one  of  the  activities  of  base 
maintenance,  as  defined  in  paragraph  b) 
(below  in  this  endnote)  can  be  identified 
with  a  separate  industry  and  that  activity  (or 
industry)  accounts  for  50  percent  or  more  of 
the  value  of  an  entire  contract,  then  the 
proper  size  standard  is  that  of  the  particular 
industry,  and  not  the  base  maintenance  size 
standard. 

(b)  "Base  Maintenance"  requires  the 
performance  of  three  or  more  separate 
activities  in  the  areas  of  service  or  special 
trade  construction  industries.  If  services  are 
performed,  these  activities  must  each  be  in  a 
separate  NAICS  code  including,  but  not 
limited  to.  Janitorial  and  Custodial  Service, 
Fire  Prevention  Service,  Messenger  Service, 
Commissary  Service,  Protective  Guard 
Service,  and  Grounds  Maintenance  and 
Landscaping  Service.  If  the  contract  requires 
the  use  of  special  trade  contractors 
(plumbing,  painting,  plastering,  carpentry, 
etc.),  all  such  special  trade  construction 
activities  are  considered  a  single  activity  and 
classified  as  Base  Housing  Maintenance. 
Since  Base  Hojising  Maintenance  is  only  one 
activity,  two  additional  activities  are  required 
for  a  contract  to  be  classified  as  "Base 
Maintenance." 

14.  NAICS  56291  —Environmental 
Remediation  Services: 

(a)  For  SBA  assistance  as  a  small  business 
concern  in  the  industry  of  Environmental 
Remediation  Services,  other  than  for 
Government  procurement,  a  concern  must  be 
engaged  primarily  in  furnishing  a  range  of 
services  for  the  remediation  of  a 
contaminated  environment  to  an  acceptable 
condition  including,  but  not  limited  to, 
preliminary  assessment,  site  inspection, 
testing,  remedial  investigation,  feasibility 
studies,  remedial  design,  containment, 
remedial  action,  removal  of  contaminated 
materials,  storage  of  contaminated  materials 
and  security  and  site  closeouts.  If  one  of  such 
activities  accounts  for  50  percent  or  more  of 
a  concern's  total  revenues,  employees,  or 
other  related  factors,  the  concern's  primary 
industry  is  that  of  the  particular  industry  and 
not  the  Environmental  Remediation  Services 
Industry. 

(b)  For  purposes  of  classifying  a 
Govenmient  procurement  as  Environmental 
Remediation  Services,  the  general  purpose  of 
the  procurement  must  be  to  restore  a 
contaminated  environment  and  also  the 
procurement  must  be  composed  of  activities 
in  three  or  more  separate  industries  with   - 
separate  NAICS  codes  or,  in  some  instances 


(e.g.,  engineering),  smaller  sub-components 
of  NAICS  codes  with  separate,  distinct  size 
standards.  These  activities  may  include,  but 
are  not  limited  to.  separate  activities  in 
industries  such  as:  Heavy  Construction; 
Special  Trade  Construction;  Engineering 
Services;  Architectural  Services; 
Management  Services;  Refuse  Systems; 
Sanitary  Services,  Not  Elsewhere  Classified; 
Local  Trucking  Without  Storage;  Testing 
Laboratories;  and  Commercial,  Physical  and 
Biological  Research.  If  any  activity  in  the 
procurement  can  be  identified  with  a 
separate  NAICS  code,  or  component  of  a  code 
with  a  separate  distinct  size  standard,  and 
that  industry  accounts  for  50  percent  or  more 
of  the  value  of  the  entire  procurement,  then 
the  proper  size  standard  is  the  one  for  that 
particular  industry,  and  not  the 
Environmental  Remediation  Service  size 
standard. 

SI 21 .402    [Anwrxtedl 

4.  Amend  §  121.402  as  follows: 

a.  In  paragraph  (a)  and  (d)  replace  the 
acronym  "SIC"  with  the  acronym 
"NAICS". 

b.  In  paragraph  (b)  replace  all  "SIC" 
acronyms  with  "NAICS"  and  in  the 
second  sentence,  add  "United  States" 
after  the  first  NAICS  acron)an. 

c.  In  paragraph  (c)  replace  all  "SIC" 
acronyms  with  the  acronym  "NAICS" 
and  replace  the  word  "a"  before  the 
second  NAICS  acronym  with  the  word 

an  . 

d.  In  paragraph  (e]  replace  the  words 
"a  SIC"  with  "an  NAICS". 

§121.403    [AiiMndwJ] 

5.  In  §  121.403,  replace  the  acronym 
"SIC"  in  the  heading  and  the  first 
sentence  with  the  acronym  "NAICS". 

f  121 .406    [AnnerKtod] 

6.  In  paragraph  (c)(1)  of  §  121.406, 
replace  the  acronym  "SIC"  with  the 
acronjrm  "NAICS". 

§121.409    [AnwfKtod] 

7.  In  §  121.409,  replace  the  acronym 
"SIC"  with  the  acronym  "NAICS". 

§121.410    [Amended] 

8.  In  the  last  sentence  of  paragraph  (a) 
of  §  121.410,  remove  the  phrase  'SIC 
code  8711"  and  replace  it  with  "NAICS 
code  54133". 

§121.603    [Amended] 

9.  In  paragraph  (a)  of  §  121.603, 
replace  the  acronym  "SIC"  vfith  the 
acron3mi  "NAICS". 

§121.1102    [Amended] 

10.  In  §121.1102,  replace  the  acronym 
"SIC"  in  the  heading  and  the  text  with  the 
acronym  "NAICS". 

§121.1103    [Amended] 

11.  Amend  §  121.1103  as  follows: 
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a.  In  the  heading  and  the  first 
sentence  of  paragraph  (a),  replace  the 
phrase  "a  SIC"  with  "an  NAICS". 

b.  In  paragraph  (b),  replace  the 
acronym  "SIC"  witb  the  acronym 
"NAICS". 

1121.1202    [Amended] 

12.  hi  paragraph  (d)  §  121.1202, 
replace  the  phrase  "a  four-digit"  with 


"an  NAICS"  and  replace  the  acronym 
"SIC"  with  "NAICS". 

1121.1204    [Amended] 

13.  In  paragraphs  (a)(3)  and  (b)(l)(ii) 
of  §  121.1204,  replace  the  acronym 
"SIC"  with  the  acronym  "NAICS". 


Dated:  July  30, 1999. 
Aida  Alvarez, 

Administrator. 

(FR  Doc.  99-25231  Filed  10-21-99;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  614 
RIN  1840-AC81 

Preparing  Tomorrow's  Teachers  to  Use 
Technology 

agency:  Office  of  Postsecondary 
Education,  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes 
regulations  for  the  Preparing 
Tomorrow's  Teachers  to  Use 
Technology  program,  which  provides 
grants  to  consortia  that  help  hiture 
teachers  become  proficient  in  the  use  of 
modem  learning  technologies.  This 
program  provides  support  for  two  types 
of  grants:  Implementation  grants  and 
Catalyst  grants. 

DATES:  We  must  receive  yova  comments 
on  or  before  November  22, 1999. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to:  Mary  Gonzales,  US 
Department  of  Education,  1990  K  Street, 
NW.,  Room  6153,  Washington,  DC 
20006.  Conmients  may  also  be  sent 
through  the  Internet  to: 
Teacher Technology@ed.goy 

You  should  include  the  term 
"Regulations  for  Preparing  Tomorrow's 
Teachers  to  Use  Technology"  in  the 
subject  line  of  your  electronic  message. 

If  you  want  to  comment  on  the 
information  collection  requirements  in 
the  application  package  associated  with 
these  regulations  you  must  send  yotu- 
comments  to  the  Office  of  Management 
and  Budget  (OMB)  at  the  address  listed 
in  the  Paperwork  Reduction  Act  section 
of  this  preamble.  You  may  also  send  a 
copy  of  these  comments  to  the 
Department  representative  named  in 
this  section. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Gonzales.  Office  of  Postsecondary 
Education,  1990  K  Street,  NW.,  "Room 
6153,  Washington,  DC.  20006. 
Telephone:  (202)  260-1365.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  TDD  number  at 
(202)  401-3664. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATION: 

Invitation  to  Comment: 

We  invite  you  to  submit  comments 
regarding  these  proposed  regulations. 

We  invite  you  to  assist  us  in 
complying  with  the  specific 


requirements  of  Executive  Order  12866 
and  its  overall  requirement  of  reducing 
regulatory  burden  that  might  result  from 
these  proposed  regulations.  Please  let  us 
know  of  any  further  opportunities  we 
shoidd  take  to  reduce  potential  costs  or 
increase  potential  benefits  while 
preserving  the  effective  and  efficient 
administration  of  the  program. 

During  and  after  the  comment  period, 
you  may  inspect  all  public  comments 
about  these  proposed  regulations  in 
Room  6153, 1990  K  Street.  NW., 
Washington,  DC.  20006,  between  the 
hours  of  8:30  a.m.  and  4  p.m..  Eastern 
time,  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
printer  magnifier,  to  an  individual  with 
a  disability  who  needs  assistance  to 
review  the  comments  or  other 
documents  in  the  public  rulemaking 
record  for  these  proposed  regulations.  If 
you  want  to  schedule  an  appointment 
for  this  type  of  aid,  you  may  call  (202) 
205-8113  or  (202)  260-9895.  If  you  use 
a  TDD,  you  may  call  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

Background 

Teacher  preparation  is  emerging  as  a 
critical  factor  limiting  the  contributions 
of  new  technologies  to  improved 
learning.  Federal,  State  and  local 
agencies  are  investing  billions  of  dollars 
to  equip  schools  with  computers  and 
modem  communications  networks. 
However,  despite  these  investments, 
only  20  percent  of  the  2.5  million 
current  public  school  teachers  feel 
comfortable  using  technology  in  their 
classrooms. 

The  proposed  regulations  are 
necessary  to  focus  available  funds  on 
projects  that  train  teachers  to  become 
technology-proficient  educators,  who 
are  well  prepared  to  help  all  students 
meet  high  standards.  Grants  made  under 
this  program  would  assist  teacher 
preparation  programs  that  are 
integrating  modem  technologies  into  the 
curriculum  to  meet  the  nation's 
technology  literacy  challenge. 

Section  614.1  of  the  proposed 
regulations  would  outline  the  purpose 
of  the  Preparing  Tomorrow's  Teachers 
to  Use  Technology  program.  Under 
§  614.1,  the  purpose  of  grants  under  this 
program  woiUd  be  to  help  future 
teachers  to  become  proficient  in  the  use 
of  modem  learning  technologies.  The 
proposed  regulations  would  limit  grants 
made  under  this  program  to  support 


training  for  pre-service  teachers.  Section 
614.1  would  prohibit  the  use  of  grant 
funds  for  in-service  training,  or  for 
continuing  education  for  currently 
certified  teachers.  While  we  recognize 
that  retraining  currently  certified 
teachers  is  an  important  objective,  in 
less  than  a  decade  over  two  million 
teachers  must  be  recruited  to  replace 
retiring  teachers,  to  meet  increasing 
student  enrollment  demands,  and  to 
achieve  smaller  class  sizes.  Therefore, 
we  believe  that  an  emphasis  on  training 
preservice  teachers  is  the  most  effective 
way  to  use  limited  Federal  funds. 

Section  614.2  of  the  proposed 
regulations  would  define  the  eligible 
applicants  for  the  program.  Under 
§  614.2,  an  eligible  applicant  would  be 
a  consortium  composed  of  at  least  two 
or  more  organizations  that  could 
include:  institutions  of  higher  education 
(IHEs),  schools  of  education,  community 
colleges.  State  educational  agencies 
(SEAs),  local  educational  agencies 
(LEAs),  private  elementary  or  secondary 
schools,  professional  associations, 
foimdations,  museums,  libraries,  private 
sector  businesses,  public  or  private 
nonprofit  organizations,  community- 
based  organizations,  or  any  other  entity 
able  to  contribute  to  the  teacher 
preparation  program  reforms  that 
produce  technology-proficient 
educators.  Innovative  ideas  for  training 
prospective  teachers  must  enable 
applicants  to  draw  upon  the 
commitments  and  expertise  of  multiple 
organizational  resources.  We  believe 
that  requiring  the  formation  of  consortia 
will  help  promote  improved  teacher 
preparation  within  established 
institutions  and  foster  more 
collaboration  across  disciplines  and 
among  higher  education,  elementary 
and  secondary  schools,  and  the  private 
sector.  Teacher  preparation  programs 
are  strongly  encouraged  to  form 
partnerships  with  technology-rich  K-12 
schools  that  can  provide  postsecondary 
faculty  and  prospective  teachers  with 
hands-on  learning  opportunities  in  well- 
equipped  classrooms. 

Section  614.3  of  the  proposed 
regiUations  would  outline  the 
regulations  that  would  apply  to  this 
program.  Section  614. 3(a]  would  list  the 
regulations  from  the  Education 
Department's  General  Administrative 
Regulations  that  would  apply  to  the 
program,  and  §  614.3(b)  would  reference 
these  proposed  regulations. 

The  proposed  regulations  in  §  614.4 
would  require  that  the  lead  applicant  for 
the  consortium  be  a  nonprofit  member 
of  the  consortium,  and  that  only  the 
lead  applicant  could  serve  as  the  fiscal 
agent  for  the  consortium,  to  best  ensure 
accountability. 
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Section  614.5  of  the  proposed 
regiilations  would  establish  the 
matching  requirements  for  consortia. 
The  proposed  regulations  would  require 
that  the  Federal  share  of  the  cost  of  the 
project  could  not  be  more  than  fifty 
percent  of  the  total  project  cost  for  each 
budget  period.  This  matching 
requirement  will  help  ensure  sustained 
community  support,  even  after  Federal 
grant  money  is  gone.  Requiring  the 
consortia  to  provide  some  funding  will 
allow  more  consortia  and,  therefore, 
more  iimovative  strategies,  to  be  funded. 

Section  614.6  of  the  proposed 
regulations  would  limit  the  maximiun 
indirect  cost  rate  for  all  consortium 
partners  and  any  cost-type  contract 
made  under  these  grants  to  eight  percent 
of  a  modified  total  direct  cost  base  or 
the  partner's  negotiated  indirect  cost 
rate,  whichever  rate  is  lower.  Indirect 
costs  are  charges  that  are  incurred  by  so 
many  programs  or  cost  objectives  that  it 
would  be  either  impossible  or 
prohibitively  expensive  to  calculate  the 
precise  amoimt  of  charges  allocable  to  a 
particular  program  or  grant  activity. 
Examples  of  typical  indirect  costs  are 
heat,  electricity  and  other  utilities, 
building  services  and  depreciation,  and 
general  administration. 

Generally,  the  formula  for 
determining  the  amoimt  of  indirect 
costs  that  may  be  charged  to  any  grant 
is  based  on  application  of  a  negotiated 
indirect  cost  rate  to  the  grant's  direct 
costs.  Thus,  the  higher  the  indirect  cost 
rate  the  more  grant  funds  that  will  be 
charged  for  these  "overhead"  expenses, 
and  the  fewer  grant  funds  that  remain 
available  for  the  costs  of  direct  services. 
While  recognizing  the  legitimacy  of 
indirect  costs,  we  believe  that  having 
these  large  amounts  of  funds 
compensate  partners  for  their  general 
overhead  and  related  expenses  is 
inconsistent  with  the  purpose  of  the 
program.  We  believe  that  the  eight 
percent  maximum  on  indirect  cost 
reimbursement  is  a  fair  percentage  for 
partners  in  the  consortia,  which  still 
allows  significant  funds  to  be  available 
for  direct  grant  services. 

Section  614.7  of  the  proposed 
regulations  would  prohibit  the  use  of 
Federal  grant  funds  under  this  program 
to  pay  for  student  financial  assistance, 
such  as  scholarships,  stipends,  or  other 
financial  aid  incentives  to  recruit  future 
teachers  or  to  subsidize  the  costs  of  their 
education.  Individual  financial  aid 
incentives  like  these  woiUd  not  support 
the  development  of  innovative  program 
improvements  for  preparing  technology- 
proficient  futtire  educators,  to  meet  the 
rapidly  increasing  demand  for  well- 
prepared  teachers  during  the  next 
decade,  as  required  by  §614.1.  We  also 


believe  that  using  funds  imder  this 
program  for  these  financial  aid 
incentives  would  be  duplicative  of  other 
financial  aid  sources. 

Section  614.8  of  the  proposed 
regulations  would  require  that  the 
applications  be  received  by  the  deadline 
date  that  will  be  announced  in  a 
separate  notice  in  the  Federal  Register. 
This  will  help  facilitate  an  efficient,  yet 
thorough,  review  process. 

Clarity  of  the  Regulations 

Executive  Order  12866  and  the 
President's  Memorandum  June  1, 1998 
on  "Plain  Language  in  Govermnent 
Writing"  require  each  agency  to  write 
regulations  that  are  easy  to  imderstand. 

The  Secretary  invites  comments  on 
how  to  make  these  proposed  regulations 
easier  to  imderstand,  including  answers 
to  questions  such  as  the  following:  Are 
the  requirements  in  the  proposed 
regulations  clearly  stated? 

•  Do  the  proposed  regulations  contain 
technical  terms  or  other  wordingthat 
interferes  with  their  clarity? 

•  Does  the  format  of  the  proposed 
regulations  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing, 
etc.)  aid  or  reduce  their  clarity? 

•  Would  the  proposed  regulations  be 
easier  to  imderstand  if  we  divided  them 
into  more  (but  shorter)  sections?  (A 
"section"  is  preceded  by  the  symbol 

"§  "  and  a  numbered  heading;  for 
example,  §  614.3  What  regulations 
apply?) 

•  Could  the  description  of  the 
proposed  regulations  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  preamble  be  more  helpful  in 
making  the  proposed  regulations  easier 
to  understand?  If  so,  how? 

•  What  else  could  we  do  to  make  the 
proposed  regulations  easier  to 
understand? 

Send  any  comments  that  concern  how 
the  Department  could  make  these 
proposed  regulations  easier  to 
understand  to  the  person  listed  in  the 
ADDRESSES  section  of  the  preamble. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Entities  that  would  be  affected  by  these 
regulations  are  States  and  State 
agencies,  local  educational  agencies 
(LEAs),  local  community  organizations, 
and  Institutions  of  higher  education. 
States  and  State  agencies  are  not  "small 
entities"  under  the  Regulatory 
Flexibility  Act. 

Institutions  of  higher  education  are 
defined  as  "small  entities,"  according  to 
U.S.  Small  Business  Administration 


Size  Standards,  if  they  are  for-profit  or 
nonprofit  institutions  with  total  annual 
revenue  below  $.5  000.000  or  if  they  are 
institutions  controlled  by  governmental 
entities  with  populations  below  50.000. 
Small  LEAs  and  local  community 
organizations  are  small  entities  for  the 
purposes  of  the  Regulatory  Flexibility 
Act.  These  proposed  regulations  would 
not  have  a  significant  economic  impact 
on  the  small  entities  affected  because 
the  regulations  would  not  impose 
excessive  regulatory  burdens  or  require 
unnecessary  Federal  supervision. 
The  regulations  would  impose 
minimal  requirements  to  ensure  the 
proper  expenditure  of  program  funds. 

Paperwork  Reduction  Act  of  1995 

Although  these  regulations  do  not 
contain  any  information  collection 
requirements,  there  is  an  application 
package  associated  with  these 
regulations  that  does  provide  for 
information  collection.  Under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)),  the  Department  of 
Education  has  submitted  a  copy  of  the 
application  package  to  0MB  for  its 
review  and  is  requesting  approval  from 
OMB  for  the  forms  and  information 
used  to  apply  for  new  grants  under  this 
program. 

Collection  of  Information: 
Discretionary  Grant  Programs — 
Application  Package  for  Preparing 
Tomorrow's  Teachers  to  Use 
Technology  Discretionary  Grant 
Program. 

The  package  would  apply  to  two 
types  of  grants.  Implementation  and 
Catalyst  grants.  Grants  would  be 
awarded  to  prepare  future  teachers  to 
utilize  modem  learning  technologies 
throughout  the  teaching  curriculum. 
Three  critical  issues  in  the  use  of 
technology  would  be  addressed  by  the 
grants:  access  to  modem  educational 
tools,  support  in  the  preparation  of  well- 
qualified,  technology  proficient 
teachers,  and  bridging  the  digital  divide 
to  ensure  access  to  modern  learning 
technologies  and  qualified  teachers  for 
all  students. 

The  likely  respondents  would  be 
State,  local,  or  tribal  governments  or 
agencies;  businesses  or  other  for-profit 
agencies;  nonprofit  institutions;  small 
businesses  or  organizations;  State,  local, 
or  Tribal  Government  educational 
agencies;  public  and  private  schools, 
school  districts,  and  institutions  of 
higher  education. 

This  collection  of  information  is 
necessary  for  applicants  to  apply  for 
new  grants  under  the  Preparing 
Tomorrow's  Teachers  to  Use 
Technology  program,  authorized  under 
Tide  m,  section  3122  of  the  Improving 
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America's  Schools  Act  of  1994.  Grants 
will  be  awarded  on  the  basis  of 
competitively  reviewed  applications 
submitted  to  the  U.S.  Department  of 
Education,  Office  of  Postsecondary 
Education  (OPE),  Policy  Planning  and 
Innovation  (PPI),  Preparing  Tomorrow's 
Teachers  to  Use  Technology  grants 
competition.  Continued  funding  for 
each  grant  is  based  on  availability  of 
funds  and  substantial  progress  in 
achieving  project  objectives. 

This  application  process  occurs  once 
each  year  to  enable  applicants  to 
compete  for  Federal  funds  aimually 
appropriated  by  Congress.  This  ooce-a- 
year  application  is  necessary  to  award 
the  annual  appropriations. 

The  total  annual  public  reporting  and 
recordkeeping  burden  for  this 
information  collection  is  twenty  hours 
per  application.  We  anticipate  that  there 
will  be  500  respondents  (400 
applications  for  Implementation  Grants, 
and  100  applications  for  Catalyst 
grants),  for  a  total  burden  of  10,000 
hours. 

If  you  want  to  comment  on  the 
information  collection  reqiiirements, 
please  send  your  comments  to  the  Office 
of  Information  and  Regulatory  Affairs, 
OMB,  room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503; 
Attention:  Desk  Officer  for  U.S. 
Department  of  Education.  You  may  also 
send  a  copy  of  these  comments  to  the 
Department  representative  named  in  the 
ACX)RESSES  section  of  this  preamble. 

We  consider  your  comments  on  this 
proposed  collection  of  information  in — 

•  Deciding  whether  the  proposed 
collection  is  necessary  for  the  proper 
performance  of  ova  functions,  including 
whether  the  information  will  have 
practical  use; 

•  Evaluating  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
collection,  including  the  validity  of  our 
methodology  and  assumptions; 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  we 
collect;  and 

•  Minimizing  the  burden  on  those 
who  must  respond.  This  includes 
exploring  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology;  e.g.,  permitting  electronic 
submission  of  responses. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
associated  with  these  proposed 
regulations  between  30  and  60  days 
after  publication  of  this  document  in  the 
Federal  Register.  Therefore,  to  ensure 
that  OMB  gives  your  conmients  full 
consideration,  it  is  important  that  OMB 
receives  the  comments  within  30  days 


of  publication.  This  does  not  affect  the 
deadline  for  your  comments  to  us  on  the 
proposed  regulations. 

Intergovernmental  Review 

This  program  is  subject  to  Executive 
Order  12372  and  the  regulations. in  34 
CFR  Part  79.  One  of  the  objectives  of  the 
Executive  order  is  to  foster  an 
intergovernmental  partnership  and  a 
strengthened  federalism.  The  Executive 
Order  relies  on  processes  developed  by 
State  and  local  governments  for 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

This  document  provides  early 
notification  of  our  specific  plans  and 
actions  for  this  program. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  these  proposed 
regulations  would  require  transmission 
of  information  that  any  other  agency  or 
authority  of  the  United  States  gathers  or 
makes  available. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http://www.ea.gov/news.html 
To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  bee,  at  1-888-293-6498;  or  in 
Washington,  DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

(Catalog  of  Federal  Domestic  Assistance 
Number:  84.342,  Preparing  Tomorrow's 
Teachers  to  Use  Technology  program.) 

List  of  Subjects  in  34  CFR  Part  614 

Colleges  and  universities,  Grant 
programs-education.  Recordkeeping 
requirements. 

(Program  Authority:  20  U.S.C.  6832) 

Dated:  October  14, 1999. 
Claudio  R.  Prieto. 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 

For  the  reasons  stated  in  the 
preamble,  the  Secretary  proposes  to 
amend  Chapter  VI  of  title  34  of  the  Code 
of  Federal  Regulations  by  adding  a  new 
part  614  to  read  as  follows: 


PART  614— PREPARING 
TOMORROWS  TEACHERS  TO  USE 
TECHNOLOGY 

Sec. 

614.1  What  is  the  purpose  of  the  Preparing 
Tomorrow's  Teachers  to  Use  Technology 
program? 

614.2  Who  is  eligible  for  an  award? 

614.3  What  regulations  apply  to  this 
program? 

614.4  Which  member  of  the  consortium 
must  act  as  the  lead  applicant  and  fiscal 
agent? 

614.5  What  are  the  matching  requirements 
for  the  consortia? 

614.6  What  is  the  maximum  indirect  cost 
rate  for  all  consortium  members  and  any 
cost-type  contract? 

614.7  What  prohibitions  apply  to  the  use  of 
grant  funds  under  this  program? 

614.8  What  is  the  significance  of  the 
deadline  for  applications? 

Authority:  20  U.S.C.  6832,  unless 
otherwise  noted. 

§614.1    vniat  is  ttw  purpose  of  the 
Preparing  Tomorrow's  Taacbers  to  Us* 
Tachndogy  program? 

(a)  This  program  provides  grants  to 
help  future  teachers  become  proficient 
in  the  use  of  modem  learning 
technologies  and  to  support  training  for 
pre-service  teachers. 

(b)  A  grantee  may  not  use  funds  under 
this  program  for  in-service  training  or 
continuing  education  for  currenUy 
certified  teachers. 

(Authority:  20  U.S.C.  6832) 

§  61 4.2    Who  is  eligibla  for  an  award? 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  an  eligible  applicant 
is  a  consortiimi  that  includes  at  least 
two  or  more  of  the  following: 
institutions  of  higher  education,  schools 
of  education,  community  colleges.  State 
educational  agencies,  local  educational 
agencies,  private  elementary  or 
secondary  schools,  professional 
associations,  foimdations,  museiuns, 
libraries,  private  sector  businesses, 
public  or  private  nonprofit 
organizations,  community  based 
organizations,  or  any  other  entities  able 
to  contribute  to  teacher  preparation 
program  reforms  that  produce 
technology-proficient  teachers. 

(b)  At  least  one  member  of  the 
consortium  must  be  a  nonprofit  entity. 

(Authority:  20  U.S.C.  6832) 

§614.3    What  regulations  apply  to  this 
program? 

The  following  regulations  apply  to 
Preparing  Tomorrow's  Teachers  to  Use 
Technology: 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 
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(1)  34  CFR  part  74  (Administration  of 
Grants  and  Agreements  with  Institutions 
of  Higher  Education,  Hospitals,  and 
Other  Nonprofit  Organizations). 

(2)  34  CFR  part  75  (Direct  Grant 
Programs),  except  for  §  75.102. 

(3)  34  CFR  part  77  (Definitions  that 
Apply  to  Department  Regulations).  - 

(4)  34  CFR  part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(5)  34  CFR  part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments). 

(6)  34  CFR  part  81  (General  Education 
Provisions  Act — ^Enforcement). 

(7)  34  CFR  part  82  (New  Restrictions 
on  Lobbying). 

(8)  34  CFR  part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(9)  34  CFR  part  86  (Drug-Free  Schools 
and  Campuses). 

(10)  34  CFR  part  97  (Protection  of 
Hiunan  Subjects). 

(11)  34  CFR  part  98  (Student  Rights  in 
Research,  Experimental  Programs  and 
Testing). 

(12)  34  CFR  part  99  (Family 
Educational  Rights  and  Privacy). 

(b)  The  regulations  in  this  part  614. 

(Authority:  20  U.S.C.  6832) 


§  61 4.4    Which  member  of  the  consortium 
must  act  as  the  iead  applicant  and  fiscal 
agent? 

(a)  For  purposes  of  34  CFR  75.127,  the 
lead  applicant  for  the  consortiimi  must 
be  a  nonprofit  member  of  the 
consortium. 

(b)  The  lead  applicant  must  serve  as 
the  fiscal  agent. 

(Authority:  20  U.S.C.  6832) 

§614.5    What  are  the  matching 
requirements  for  the  consortia? 

A  consortium  must  provide  at  least  50 
percent  of  the  total  project  cost  per 
budget  period  of  the  project  using  non- 
Federal  funds. 

(Authority:  20  U.S.C.  6832) 

§  61 4.6    What  is  the  maximum  Indirect  cost 
rate  for  all  consortium  memt>ers  and  any 
cost-type  contract? 

(a)  The  maximum  indirect  cost  rate 
for  all  consortium  partners  and  any  cost- 
type  contract  made  under  these  grants  is 
eight  percent  of  a  modified  total  direct 
cost  base  or  the  partner's  negotiated 
indirect  cost  rate,  whichever  rate  is 
lower. 

(b)  For  purposes  of  this  section,  a 
modified  total  direct  cost  base  is  total 
direct  costs  less  stipends,  ttiition,  and 
related  fees,  and  capital  expenditures  of 
$5,000  or  more. 

(c)  Indirect  costs  in  excess  of  the 
maximum  may  not  be — 


(1)  Charged  as  direct  costs  by  the 
grantee; 

(2)  Used  by  the  grantee  to  satisfy 
matching  or  cost  sharing  requirements; 
or 

(3)  Charged  by  the  grantee  to  another 
Federal  award. 

(Authority:  20  U.S.C.  6832) 

§  61 4.7    What  prohibitions  apply  to  the  use 
of  grant  funds  under  this  program? 

Grant  funds  may  not  be  used — 

(a)  To  recruit  prospective  teachers; 

(b)  To  support  the  cost  of  a 
prospective  teacher's  education  through 
any  form  of  financial  aid  assistance 
including  scholarships,  internships,  or 
student  stipends;  or 

(c)  For  in-service  training  or 
continuing  education  for  currently 
certified  teachers. 

(Authority:  20  U.S.C.  6832) 

§614.8    Whatisthesignlficanoeofthe 
deadline  date  for  applications? 

Notwithstanding  §  75.102,  an 
application  for  a  grant  imder  this 
program  must  be  received  by  the 
deadline  date  that  will  be  announced  in 
a  separate  notice  in  the  Federal 
Register. 

(Authority:  20  U.S.C.  6832) 

(FR  Doc.  99-27454  Filed  10-21-99;  8:45  ami 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  436 

Franchiaa  Ruia 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Trade 
Commission  (the  "Commission"  or 
"FTC")  is  commencing  a  rulemaking  to 
amend  its  Trade  Regulation  Rule 
entitled  "Disclosure  Requirements  and 
I*rohibitions  Concerning  Franchising 
and  Business  Opport\mity  Ventures" 
(the  "Franchise  Rule"  or  "the  Rule"), 
based  upon  the  comments  received  in 
response  to  its  Advance  Notice  of 
Proposed  Rulemaking  ("ANPR")  and 
other  information  discussed  in  this 
notice.  The  Franchise  Rule  requires  the 
pre-scde  disclosure  of  material 
information  to  prospective  franchisees 
about  the  franchisor,  the  franchised 
business,  and  the  terms  and  conditions 
that  govern  the  franchise  relationship. 
DATES:  Comments  must  be  submitted  on 
or  before  December  21. 1999.  Rebuttal 
comments  may  be  submitted  on  or 
before  January  31,  2000. 
ADDRESSES:  Written  comments  should 
be  identified  as  "16  CFR  Part  436— 
Franchise  Rule  Comment"  and  sent  to 
Secretary,  Federal  Trade  Commission, 
Room  159,  600  Pennsylvania  Avenue, 
NW.,  Washington.  DC  20580.  To 
encourage  prompt  and  efficient  review 
and  dissemination  of  the  comments  to 
the  public,  all  written  comments  should 
also  be  submitted,  if  possible,  in 
electronic  form,  on  either  a  5V4  or  a  3V2 
inch  computer  disk,  with  a  label  on  the 
disk  stating  the  name  of  the  commenter 
and  the  name  and  version  of  the  word 
processing  program  used  to  create  the 
document.  Programs  based  on  DOS  are 
preferred.  Files  from  other  operating 
systems  should  be  submitted  in  ASCII 
text  format  to  be  accepted.  The 
Commission  will  also  accept  comments 
submitted  to  the  following  E-mail 
address:  "FRANPR@ftc.gov".  In 
addition,  commenters  may  leave  a  short 
comment  on  a  telephone  hotline 
number  designated  for  this  purpose 
only:  (202)  325-3573. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Toporoff,  (202)  326-3135,  or 
Myra  Howard  (202)  326-2047,  Division 
of  Marketing  Practices,  Room  238, 
Bureau  of  Consumer  Protection,  Federal 
Trade  Commission,  600  Pennsylvania 
Avenue.  NW.,  Washington,  DC  20580. 
SUPPLEMENTARY  INFORMATION: 

The  Commission  invites  interested 
parties  to  submit  data,  views,  and 
arguments  on  the  proposed  changes  to 
the  Rule  and  to  address  specifically  the 


questions  set  forth  in  Section  H  of  this 
notice.  The  comment  period  will  remain 
open  for  60  days.  All  comments  will  be 
available  on  the  public  record  and,  to 
the  extent  practicable,  placed  on  the 
Commission's  Internet  web  site:  <  http:/ 
/www.ftc.gov>.  After  the  close  of  the 
comment  period,  the  record  will  remain 
open  for  another  40  days  for  rebuttal 
comments.  If  necessary,  the  Commission 
will  also  hold  hearings  with  cross- 
examination  and  post-hearing  rebuttal 
submissions,  as  specified  in  section 
18(c)  of  the  Federal  Trade  Commission 
Act,  15  U.S.C.  57a(c).  Parties  who 
request  a  hearing  must  file  within  the 
60-day  period  a  comment  in  response  to 
this  notice  and  a  statement  explaining 
why  they  believe  a  hearing  is  warranted 
and  how  they  would  participate  in  a 
hearing.  Parties  interested  in  a  hearing 
must  also  designate  specific  facts  in 
dispute  and  submit  a  siinmiary  of  their 
expected  testimony  within  the  comment 
period.  In  lieu  of  a  hearing,  the 
Commission  will  also  consider  requests 
to  hold  additional  informal  public 
workshop  conferences  to  discuss  the 
issues  raised  in  this  notice  and  the 
comments. 

Section  A.  Background 

The  Commission  is  publishing  this 
notice  pursuant  to  section  18  of  the 
Federal  Trade  Commission  ("FTC")  Act, 
15  U.S.C.  57a  et  seg.,  and  Part  1, 
Subpart  B,  of  the  Commission's  Rules  of 
Practice.  16  CFR  1.7,  and  5  U.S.C.  551 
et  seq.  This  authority  permits  the 
Commission  to  promulgate,  modify,  and 
repeal  trade  regulation  rules  that  define 
with  specificity  acts  or  practices  that  are 
unfair  or  deceptive  in  or  affecting 
commerce  within  the  meaning  of 
section  5(a)(1)  of  the  FTC  Act.  15  U.S.C. 
45(a)(1). 

1 .  The  Franchise  Rule 

The  Commission  promiUgated  the 
Franchise  Rule  on  December  21, 1978.' 
Based  upon  the  original  rulemaking 
record,  the  Commission  foimd  a  serious 
informational  imbalance  between 
prospective  franchisees  and  their 
franchisors,  enabling  franchisors  to 
defraud  prospective  franchisees  through 
both  material  misrepresentations  and 
nondisclosures  of  material  facts.^  The 
Commission  concluded  that  these 
practices  led  to  serious  economic  harm 
to  franchisees.' 

To  prevent  fi^udulent  franchise  sales 
practices,  the  Commission  adopted  a 
pre-sale  disclosure  rule.  The  Franchise 


Rule  does  not  piuport  to  regulate  the 
substantive  terms  of  the  franchise 
relationship.  Rather,  it  requires 
franchisors  to  disclose  material 
information  to  prospective  franchisees 
on  the  theory  that  an  informed 
consumer  can  determine  whether  a 
franchise  deal  is  in  his  or  her  best 
interest.  The  Franchise  Rule  provides 
prospective  franchisees  with  four  basic 
types  of  material  disclosures.  First,  there 
are  disclosures  about  the  nature  of  the 
franchisor  and  the  franchise  system.  For 
example,  the  franchisor  must  disclose 
the  business  backgroimd  of  the 
franchisor  and  its  officers,  thefr 
litigation  history — including  suits  filed 
by  franchisees  concerning  the  franchise 
relationship — and  statistics  on  the 
number  of  franchisees  who  have  left  the 
system.  Second,  there  are  disclosures 
that  enable  a  prospective  franchisee  to 
assess  the  franchisor's  financial  viability 
and,  thus,  ability  to  perform  as 
promised.  These  disclosures  include  the 
bankruptcy  history  of  the  firanchisor  and 
its  officers,  as  well  as  the  franchisor's 
audited  financial  statements.  Third, 
there  are  disclosures  about  the  material 
costs  of  the  franchise,  as  well  as  the 
terms  and  conditions  that  govern  the 
franchise  relationship.  Finally,  there  are 
disclosures  that  enable  prospective 
franchisees  to  conduct  thefr  own  due 
diligence  investigation  of  the  fianchise 
offering,  including  the  names  and 
addresses  of  current  franchisees. 

2.  Initial  Franchise  Rule  Review  and 
Request  for  Comments 

In  April  1995,  as  part  of  its  continuing 
review  of  FTC  trade  regulation  rules,  the 
Commission  published  in  the  Federal 
Register  a  request  for  comment  on  the 
Rule  ("Rule  Review  Notice")"  to 
determine  the  Rule's  cxirrent 
effectiveness  and  impact.  The  Rule 
Review  Notice  sought  comment  on  the 
standard  regulatory  review  questions, 
such  as  the  costs  and  benefits  of  the 
Rule,  what  changes  in  the  Rule  would 
increase  the  Rule's  benefits  to 
consumers,  how  woidd  those  changes 
affect  compliance  costs,  and  what 
changes  in  the  marketplace  and  new 
technologies  may  affect  the  Rule.' 


'  43  FR  59614  (December  21, 1978). 
-  Statement  of  Basis  and  Purpose  ("SBP"),  43  FR 
59621.  59625  (IDecember  21.  1978). 


••60  FR  17656  (April  7,  1995). 

'  References  to  the  Rule  Review  comments  are 
cited  as:  the  name  of  the  commenter,  RR. 
commenter  number  [e.g.,  NASAA,  RR,  Comment 
43).  Commission  staff  also  held  two  public 
workshop  conferences  on  the  Rule.  References  to 
the  two  Rule  Review  public  workshop  transcripts 
are  cited  as:  name  of  commenter,  Sept.  95  Tr  or 
March  96  Tr,  respectively  (e.g.,  D'Imperio,  Sept.  95 
Tr,  and  Ainsley,  March  96  Tr). 
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3.  Advanced  Notice  of  Proposed 
Rulemaking 

Based  upon  the  comments  received 
during  the  Rule  Review,  the 
Commission  tentatively  detennined  to 
retain  the  Franchise  Rule,  but  sought 
additional  comment  on  possible 
amendments  to  the  Rule.  To  that  end,  in 
February  1997,  the  Commission 
published  an  ANFR,  *  seeking  comment 
on  specific  issues,  including:  (1) 
Whether  the  Commission  should 
separate  the  disclosure  reqiurements  for 
business  opportunities  from  those  for 
franchises;  (2)  whether  the  Commission 
should  revise  thfe  Rule's  pre-sale 
disclosures  based  on  the  Uniform 
Franchise  Offering  Circular  {"UF(X:") 
Guidelines  promulgated  by  the  North 
American  Securities  Administrators 
Association  ("NASAA");  (3)  whether 
the  Commission  should  modify  the  Rule 
to  clarify  that  the  Rule  does  not  reach 
the  sale  of  franchises  to  be  located  or 
operated  outside  the  United  States,  its 
territories,  and  possessions;  and  (4) 
whether  the  Commission  should  permit 
franchisors  to  comply  with  the 
Franchise  Rule's  disclosure  obligations 
by  posting  disclosure  documents  on  the 
Internet?  On  the  assumption  that  the 
Commission  would  revise  the  Rule 
based  upon  the  UFOC  Guidelines 
model,  the  Commission  solicited 
additional  comment  on  specific 
disclosure  items,  including:  (1)  Whether 
the  Commission  should  modify  the 
litigation  disclosures  (UFOC  Item  3)  to 
require  franchisors  to  disclose  law  suits 
filed  by  franchisors  against  franchisees; 
(2)  whether  the  Commission  should 
improve  the  franchisee  statistics 
disclosures  (UFOC  Item  20)  and  if  so, 
how;  (3)  whether  the  Commission 
should  modify  the  Rule  to  prohibit 
franchisors  from  using  "gag  clauses" 
that  restrict  former  or  existing 
franchisees  from  speaking  with 
prospective  franchisees  or  other  parties; 
and  (4)  whether  the  Commission  should 
modify  the  financial  performance  ■, 
disclosure  requirements  (UFOC  Item  19) 
to  require  franchisors  to  include  specific 
preambles  in  their  disclosure 
doomients  to  provide  prospective 
franchisees  with  more  information 
about  financial  performance  claims. 

The  ANFR  elicited  166  written 
comments.^  In  addition.  Commission 


staff  held  six  public  workshop 
conferences  on  the  Rule  in  Washington, 
D.C.  (2  workshops);  Chicago,  Illinois; 
New  York,  New  York;  Dallas,  Texas;  and 
Seattle,  Washington.  Sixty-seven 
individuals  *  participated  in  the  public 
workshops,  including  franchisees, 
franchisors,  business  opportunity 
sellers,  and  their  representatives,  state 
franchise  and  business  opportunity 
regulators,  and  computer  consultants. 
The  workshop  conferences  generated 
transcripts  totaling  1,548  pages.^  Based 
upon  the  comments  and  the  evidence 
discussed  herein,  the  Commission 
proposes  to  amend  the  Rule  in  the  form 
set  forth  infra  at  Section  I. 

Section  B.  The  Continuiiig  Need  for  the 
Franchise  Rule 

Based  upon  the  record,  the 
Commission  believes  that  the  Franchise 
Rule  continues  to  serve  a  useful 
purpose.  In  response  to  the  ANFR, 
commenters  who  address  this  issue 
overwhelmingly  urge  the  Commission  to 
retain  the  Franchise  Rule.'**  These 
commenters,  including  NASAA,' '  the 
International  Franchise  Association 
{"IFA").'2  National  Consiuners  League 
("NCL"),"  and  prominent  franchisors, '•» 
note  that  pre-sale  disclosure  is  a  cost- 
effective  way  to  provide  material 
information  to  prospective  franchisee?, 
is  necessary  to  prevent  fraud,  and 
enables  fianchising  to  flourish. 
Commenters  also  observe  that  pre-sale 
disclosure  helps  to  reduce  economic 
injiiry  to  franchisees  by  enabling  them 
to  understand  fully  the  nature  of  the 
franchise  relationship  and  the  financial 


«62  FR  9115  (February  28. 1997). 

''The  Coinmission  received  comments  through 
three  means:  (1)  In  writing  (108  comments):  (2)  by 
E-mail  (36  comments);  and  (3)  by  telephone  (22 
comments).  Of  the  166  comments,  121  were 
submitted  by  franchisees  or  their  representatives;  34 
were  submitted  by  franchisors  or  their 
representatives,  and  the  remainder  did  not  specify 
any  affiliation.  A  list  of  commenters  and  the 


abbreviations  used  to  identify  each  is  attached  as 
Attachment  A. 

"A  list  of  public  workshop  participants  and  the 
abbreviatins  used  to  identify  each  is  attached  as 
Attachment  B. 

"References  to  the  public  workshop  conferences 
are  cited  as:  the  name  of  the  commenter,  date  97 
Tr  at (e.g..  Simon.  18  Sept  97  Tr  at  146). 

">£.g.,  Baer.  Comment  25,  at  2:  Hogan  &  Hartson. 
Comment  28,  at  2:  Kaufmann.  Comment  33.  at  2- 
3;  SBA  Advocacy,  Comment  36.  at  2-3; 
Kestenbaun,  Comment  40.  at  1:  IL  AG,  Comment 
77,  at  1.  At  the  same  time,  several  commenters  urge 
the  Commission  to  streamline  the  Rule  and  to  create 
greater  uniformity  with  state  franchise  regulations. 
E.g.,  Bruce,  Comment  3,  at  1;  Baer,  Comment  25.  at 
2;  Kaufmann,  Comment  33.  at  3:  IL  AG,  Comment 
77,  at  5;  Cendant,  Comment  140,  at  2. 

"NASAA, Comment  120,  at  1-4. 

"  IFA,  Comment  82,  at  1-2. 

"NCL.  Comment  35,  at  2. 

>*  E.g.,  Cendant,  Comment  140,  at  1-2.  See  also 
Better  Homes  &  Gardens  Real  Estate  Service.  Re/ 
Max  Corporation,  and  The  Prudential  Real  Estate 
AfGliates.  Inc.,  (RR  Comment  24,  at  1);  Snap-On. 
Inc.  (RR  Comment  27.  at  1);  Little  Caesars  (RR 
Comment  31,  at  1);  The  Southland  Corporation  (7- 
Eleven]  (RR  Comment  47,  at  1);  Medicap 
Pharmacies  (RR  Comment  48,  at  1);  Forte  Hotels  (RR 
Comment  52,  at  1). 


and  legal  commitments  they  will  be 
undertaking." 

While  almost  all  franchisors 
responding  to  the  ANFR  support  the 
Rule,'*  existing  franchisees  and  their 
advocates  continue  to  criticize  the  Rule 
because  it  does  not  address  what  they 
believe  to  be  the  greatest  problem  in 
franchising  today:  abusive  franchise 
relationships.'^  They  believe  that  the 
Commission  should  use  its  unfairness 
authority  under  section  5  of  the  FTC  Act 
to  prohibit,  for  example,  post-term 
covenants  not  to  compete,'* 
encroachment  of  franchisees'  markets," 
and  restrictions  on  the  sources  of 
products  or  services.^  They  also  urge 
the  Commission  to  ban  franchisors  from 
requiring  mandatory  arbitration,  waiver 
of  jury  trials,  and  choice  of  venue  and 
choice  of  law  provisions,  which  they 
believe  often  impede  a  franchisee  from 
bringing  suit  or  favor  franchisors  in 
litigation.-' 

Based  upon  the  record  and  the 
Commission's  law  enforcement 
experience  over  the  last  twenty  years, 
the  Commission  believes  that  pre-sale 
disclosure  is  necessary  to  protect 
prospective  franchisees  from  fraudulent 
and  deceptive  franchise  sales  practices. 
Pre-sale  disclosure  provides  prospective 
franchisees  with  material  information 
needed  to  conduct  their  own  due 
diligence  investigation  of  the  offering,  as 
well  as  information  that  prospective 
franchisees  might  not  otherwise  be  able 
to  obtain  on  thefr  own,  such  as  the 
franchisor's  litigation  history,  failure 
rates  in  the  franchise  system,  and 
audited  financial  information.  Further, 
complaints  from  fianchisees  about 
various  contractual  issues  are  prevalent 
and  strongly  suggest  that  pre-sale 
disclosure  is  necessary  to  ensure  that 
prospective  franchisees  are  better 
informed  about  the  relationship  they 
will  be  entering,  including  issues  such 


'°  E.g.,  Hogan  &  Hartson,  Comment  28,  at  2:  SBA 
Advocacy,  Comment  36.  at  2:  Zarco  &  Pardo, 
Comment  134,  at  1.  The  record  reveals  that 
franchisees  may  suffer  loses  of  several  hunded 
thousand  dollars.  E.g.,  Slimak,  22  Aug  97  Tr  at  26 
(S289.000  loss):  Lundquist,  22  Aug  97  Tr  at  48  (half 
a  million  dollar  loss).  See  also  NCL.  Comment  35, 
at  2. 

"But  see  Winslow,  Comment  84,  at  1. 

"E.g.,  Brown,  Comment  4.  at  2-3;  Purvin, 
Comment  81.  at  4. 

'»rg.,  Rachide,  Comment  32.  at  3;  AFA. 
Comment  62.  at  3;  Slimak.  Comment  130,  at  1: 
Vidulich,  22  Aug  97  Tr  at  21. 

1^  E.g.,  Brown.  Comment  4,  at  2;  Manuszak. 
Comment  13.  at  1:  AFA.  Comment  62.  at  1;  Buckley, 
Comment  97,  at  3;  Zarco  ft  Pardo.  Comment  134, 
at  2. 

2° E.g..  Colenda.  Comment  71.  at  1;  Slimak.  22 
Aug  97  Tr  at  26;  Chiodo.  21  Nov  97  Tr  at  293-94. 

"  E.g.,  Brown,  Comment  4.  at  3;  Bell.  Conmient 
30,  at  1:  White.  Comment  54.  at  1;  AFA.  Comment 
62,  at  3:  Johnson.  Comment  67.  at  1. 
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as  rights  to  protected  territories  and 
product  source  restrictions. 

At  the  same  time,  the  Commission 
recognizes  that  pre-sale  disclosure 
addresses  only  some  of  the  issues 
franchisees  may  face  in  the  course  of 
operating  their  firanchises.  From  the 
significant  niunber  of  complaints  filed 
by  existing  franchisees,  the  Commission 
has  no  doubt  that  some  franchisees  are 
dissatisfied  with  their  franchise 
purchase,  believe  a  serious  imbalance  of 
power  exists  between  franchisors  and 
franchisees,  or  otherwise  believe  that 
franchise  contracts  are  oppressive. 
Nonetheless,  the  record  does  not 
support  the  Commission's  ability  to 
broaden  the  Rule  to  address  substantive 
franchise  relationship  issues. 

As  an  initial  matter,  franchise 
relationships  are  matters  of  contract  law 
that  traditionally  have  been  regulated  at 
the  state  level.  Indeed,  several  states, 
even  those  without  franchise  disclosure 
laws,  have  some  type  of  franchise 
relationship  law.  In  contrast  to  the 
states,  the  Commission  traditionally 
does  not  regulate  or  set  the  terms  of 
private  contracts  in  franchising  or  in 
any  other  economic  sector.  ^^ 

Further,  the  Commission  believes  that 
a  widespread  misconception  exists 
about  the  scope  of  its  unfairness 
jurisdiction.  "Unfairness"  is  a  term  of 
art  that  has  a  specific  legal  meaning  that 
has  been  developed  by  the  Commission 
over  time  ^-^  and  adopted  by  Congress  in 
1994.  Section  5  states  that  the 
Commission  does  not  have  authority  to 
declare  an  act  or  practice  unfair  unless 
it  meets  three  specific  criteria:  (1)  The 
act  or  practice  causes  or  is  likely  to 
cause  substantial  injury;  (2)  that  is  not 
outweighed  by  coimtervailing  benefits 
to  consiuners  or  to  competition;  and  (3) 
is  not  reasonably  avoidable.^** 
Accordingly,  before  the  Commission 
could  consider  a  rulemaking  prescribing 
the  substantive  terms  of  private 


"  For  example,  the  Commission's  Funeral 
Industry  Practices  Rule,  16  CFR  453,  requires 
funeral  homes  to  disclose  pre-sale  the  costs  of  its 
goods  and  services,  but  does  not  regulate  the  terms 
and  conditions  of  private  funeral  services  contracts. 
Similarly,  the  Used  Motor  Vehicle  Trade  Regulation 
Rule  ("Used  Car  Rule "l,  16  CFR  455,  requires  used 
car  sellers  to  disclose  pre-sale  whether  the  car 
comes  with  a  warranty,  but  does  not  purport  to 
regulate  the  terms  and  conditions  of  private  used 
car  sales. 

'^See  FTCv.  Orkin  Exterminating  Co.,  108  F.T.C. 
263  (19S6),  afTd.  Orkin  Exterminating  Co.  v.  FTC. 
849  F.2d  1354  (11th  Cir.  1988),  cert  denied,  488 
U.S.  1041  (1989). 

'« 15  U.S.C  §45(n)  (added  by  The  Federal  Trade 
Commission  Act  Amdnements  of  1994,  Pub.  L.  No. 
103-312).  In  amendment  the  FTC  Act,  Congress 
also  made  clear  thai  the  Commission  may  not 
declare  an  act  or  practice  unfair  based  upon  public 
policy  concerns  alone.  Id. 


contracts,^'  the  Commission  would  need 
evidence  not  only  of  substantial  harm, 
but  also  specific  data  that  would  enable 
the  Commission  to  weigh  the  purported 
harm  against  any  countervailing  benefits 
to  the  public  at  large  or  to  competition. 
In  addition,  the  Commission  would 
need  evidence  showing  that  franchisees 
cannot  reasonably  avoid  the  alleged 
harm. 

While  the  Commission  finds  that 
fianchisees  and  their  advocates  suggest 
economic  harm  to  individual 
franchisees  may  result  from  some 
franchise  practices,  they  have  not 
shown  to  date  that  such  harm  is 
substantial  and  not  outweighed  by 
countervailing  benefits.  Further,  in  at 
least  some  instances,  prospective 
franchisees  could  also  avoid  harm  by 
comparison  shopping  for  a  franchise 
system  that  offers  more  fovorable  terms 
and  conditions  and  by  considering 
alternatives  to  franchising  as  a  means  of 
business  ownership.  Thus,  the 
Commission  continues  to  believe  that 
pre-sale  disclosure  is  the  best  available 
vehicle,  within  its  statutory  authority,  to 
address  franchise  relationship  issues 
and,  as  discussed  below,  proposes  to 
enhance  the  Rule's  disclosures  to  enable 
prospective  franchisees  to  investigate 
the  franchise  relationship  fully  before 
they  commit  to  buying  a  franchise.  This 
is  totally  consistent  with  the 
Commission's  long-held  view  that  free 
and  informed  consumer  choice  is  the 
best  regulator  of  the  market. 

Section  C.  Discussion  of  Proposed 
Revisions  to  the  Franchise  Rule 

1 .  The  Proposed  Rule  Focuses  on  the 
Sale  of  Franchises 

The  proposed  Rule  focuses 
exclusively  on  the  sale  of  franchises. 
The  Commission  agrees  with  the 
overwhelming  view  of  the  commenters 
who  address  this  issue  that  franchises 
and  business  opportunities  are  distinct 
business  arrangements  that  require 
separate  disclosure  approaches.^*  For 
example,  many  of  the  Rule's  pre-sale 
disclosures,  in  particular  those 
pertaining  to  the  parties'  detailed 
relationship,  do  not  apply  to  the  sale  of 
most  business  opportunities,  which 
typically  involve  fairly  simple  contracts 


"In  Orkin,  the  seminal  case  in  which  the 
Commission  exercised  its  unfairness  jurisdiction  in 
the  context  of  a  commercial  contract,  the 
Commission  neither  dictated  nor  revised  the 
substantive  terms  of  the  Orkin  contract,  but 
required  Orkin  to  abide  by  the  contractual  terms 
and  conditions  that  Orkin  itself  freely  chose  and 
offered  to  the  public.  849  F.2d  at  1363. 

2*  E.g.,  Brown,  Comment  4;  Baer,  Comment  25,  at 
5:  Hogan  &  Hartson,  Comment  28;  IFA,  Comment 
82,  at  2;  NASAA.  Comment  120,  at  4;  Selden, 
Comment  133,  at  2.  But  see  NCL.  Comment  35. 


or  piuchase  agreements.  The  Rule's 
detailed  disclosure  obligations  may  also 
create  barriers  to  entry  for  legitimate 
business  opportimity  sellers.^' 
Accordingly,  the  Commission  intends  to 
conduct  a  separate  rulemaking 
proceeding  for  business  opportunity 
sales. 

2.  The  Proposed  Rule  Is  Rased  Upon  the 
UFOC  Guidelines 

The  proposed  Rule  is  based  upon  the 
UFOC  Guidelines'  disclosure  model. 
Without  exception,  the  commenters 
who  address  this  issue — including 
franchisors  and  franchisees  alike — luge 
the  Commission  to  revise  the  Rule  to 
mirror  the  UFOC.-*  These  commenters 
emphasize  that  the  UFOC  has  improved 
disclosures  ^  and  is  already  used  by  the 
vast  majority  of  franchisors.'*  Further, 
uniformity  between  federal  and  state 
franchise  disclosure  laws  will  help  to 
reduce  compliance  costs  ^'  and  will 
facilitate  comparison  shopping  among 
franchise  systems.'-  Moreover,  as 
NASAA  notes,  the  UFOC  Guidelines 
were  developed  with  significant  input 
frt>m  franchisors,  franchisees,  and  other 
franchise  administrators,  and  they  were 
subject  to  public  hearings  and  notice 
and  comment."*'  Indeed,  the  UFOC 
Guidelines  have  been  well-received  by 
all  interests  involved  in  franchising  and 
have  become  the  national  industry 
standard.3^ 

The  proposed  Rule,  however,  differs 
from  the  UFOC  Guidelines  in  several 
respects.  The  Commission  has 
reorganized  the  UFOC  disclosures  to 
conform  to  the  standard  Code  of  Federal 
Regulations  format,  has  edited  the 
UFOC  disclosures  for  clarity,  and  has 
streamlined  the  disclosures  where 
possible.  For  example,  the  proposed 
Rule  does  not  include  many  of  the 
UFOC  Guidelines'  detailed  instructions, 
nor  its  sample  answers.  In  a  few 


''See  Muncie,  Comment  15,  at  2. 

^E.g.,  AFA.  Comment  62.  at  2;  IL  AG,  Comment 
77,  at  1;  IFA,  Comment  82,  at  1:  Bundy,  Comment 
119,  at  1;  NASAA,  Comment  120,  at  2:  Cendant, 
Comment  140,  at  2. 

^E.g.,  Brown,  Comment  4,  at  1;  Kau&nann, 
Comment  33,  at  3;  AFA.  Comment  62,  at  2;  IL  AG, 
Comment  77,  at  1;  WA  Securities,  Comment  117,  at 
1;  NASAA,  Comment  120,  at  2-3. 

^E.g.,  Baer.  Comment  25,  at  2:  Hogan  &  Hartson, 
Comment  28,  at  5-6:  Kaubnann,  Comment  33,  at  3; 
Kestenbaimi,  Comment  40,  at  1:  WA  Securities, 
Comment  117,  at  1. 

^1  E.g.,  Brown.  Comment  4,  at  2:  Baer,  Comment 
25,  at  2:  AFA,  Comment  62,  at  2:  WA  Securities, 
Comment  117,  at  1:  NASAA,  Comment  120,  at  3. 
Cendant  observes  that  interpretations  of  the  UFOC 
often  vary  firom  state  to  state  and  asserts  that  the 
Commission's  interpretation  of  the  UFOC  would 
bring  greater  uniformity  to  the  field.  Cendant, 
Comment  140,  at  3. 

"Kau&nann,  Comment  33,  at  3. 

"NASAA,  Comment  120,  at  2. 

*•  E.g. ,  Karp,  1 9  Sept  97  Tr  at  90. 
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instances,  the  Commission  has  made 
substantive  changes,  enhancing  the 
UFOC  disclosures  by  retaining  broader 
provisions  in  the  current  Rule  or  by 
adding  new  disclosures  based  upon  the 
record  and  the  Commission's  law 
enforcement  experience.  Each  of  these 
changes  is  discussed  in  more  detail 
below. 

3.  Title  of  the  Rule 

The  Commission  proposes  to  change 
the  title  of  the  Rule  to  "Disclosure 
Requirements  and  Prohibitions 
Concerning  Franchising."  This 
proposed  change  is  necessary  to 
eliminate  the  current  title's  reference  to 
business  opportunity  ventures,  which, 
as  discussed  above,  will  be  addressed  in 
a  separate  rulemaking  proceeding. 

4.  Proposed  Section  436.1:  Definitions 

The  proposed  Rule  begins  with  a 
definitions  section  that  sets  forth  each 
definition  in  alphabetical  order.  In 
many  instances,  the  proposed 
definitions  are  substantially  similar  to 
those  already  contained  in  the  Rule  or 
in  the  UFOC  Guidelines.  In  some 
instances,  the  Commission  proposes  to 
revise  a  definition  for  clarity,  or  to 
update  a  definition  to  embrace  long- 
standing Commission  policies.  The 
Commission  also  proposes  to  add  a  few 
new  definitions  that  are  needed  to 
clarify  new  Rule  provisions  or  ^ 

instructions  (e.g.,  Internet).  At  the  same 
time,  the  Commission  proposes  to 
streamline  the  Rule  by  eliminating  four 
definitions  that  no  longer  serve  a  useful 
purpose:  (1)  "business  day;"  '"^  (2)  time 
for  making  of  disclosures;  ^^  (3)  personal 
meeting;  ^''  and  (4)  cooperative 
association, '*''  as  discussed  below. 

a.  Proposed  Section  436.1(a)  ("Action") 

Proposed  section  436.1(a)  adopts  the 
UFOC  definition  of  the  term  "action."  ^^ 
It  makes  clear  that  disclosures  involving 
litigation  include  not  only  civil  matters 
brought  before  a  court,  but  matters 
before  administrative  agencies  and 
arbitrators.  This  definition  is  also 
consistent  with  the  Commission's 
ciirrent  interpretation  of  the  term 
"action." -» 

b.  Proposed  Section  436.  l(b} 
("AffiUate") 

In  keeping  with  the  Commission's 
goal  of  revising  the  Rule  to  mirror  the 
UFOC  Guidelines,  proposed  section 


436.1(b)  adopts  the  UFOC's  definition  of 
the  term  "affiliate.""'  This  definition  is 
greatly  streamlined  from  the  current 
Rule  definition,  which  defines 
"affiliate"  in  three  parts  as  follows: 

The  term  affiliated  person  means  a  person 
»   ♦   *  (1)  Which  directly  or  indirectly 
controls,  is  controlled  by.  or  is  under 
common  control  with,  a  franchisor;  or  (2) 
Which  directly  or  indirectly  owns,  controls, 
or  holds  with  power  to  vote,  10  percent  or 
more  of  the  outstanding  voting  securities  of 
a  franchisor:  or  (3)  Which  has,  in  common 
with  a  franchisor,  one  or  more  partners, 
officers,  directors,  trustees,  branch  managers, 
or  other  persons  occupying  similar  status  or 
performing  similar  functions. 

16CFR§436.2{i). 

c.  Proposed  Section  436.1(c) 
("Disclose") 

Proposed  section  436.1(c)  is  based 
upon  the  UFOC's  definition  of  the  term 
"disclose,"  which  incorporates  a  "plain 
English"  requirement.^^  Currently,  there 
is  no  comparable  Rule  definition.  The 
Commission,  however,  proposes  to 
define  the  term  "plain  English"  in  a 
separate  definition,  as  discussed  below. 

d.  Proposed  Section  436.1(d) 
("Financial  Performance 
Representation") 

Proposed  section  436.1(d)  adds  an 
explicit  definition  of  the  term  "financial 
performance  representation."  ■'^  The 
current  Rule  does  not  specifically  define 
the  term.  To  the  extent  that  a  definition 
appears,  it  is  cast  as  a  prohibition:  It  is 
a  violation  of  section  5  to  "make  any 
oral,  written,  or  visual  representation  to 
a  prospective  franchisee  which  states  a 
specific  level  of  potential  sales,  income, 
gross,  or  net  profit  for  the  prospective 
franchisee,  or  which  states  other  figures 
which  suggest  such  a  specific  level, 
unless*   *   *"  16  CFR§  436.1(b). 

The  Commission  believes  that  the 
proposed  definition  of  "financial 
performance  representation"  combines 
the  best  features  of  both  the  current  Rule 
and  UFOC  definitions.  Like  the  current 
Rule,  proposed  section  436.1(d)  retains 
the  phrase  "or  which  states  other  figures 
which  suggest  such  a  specific  level," 
which  the  Commission  believes  is 
necessary  to  ensure  that  franchisors 
understand  fully  that  the  Rule  covers 


"  16  CFR  436.2(f). 
'«16CFR  436.2(g). 
"16CFR436.2(o). 
w  16  CFR  436.2(1). 
«UFOC  Item  3,  Etefinitions.  ii. 
♦"See  Final  Interpretive  Guides,  44  FR  at  49966, 
49973  (August  24.  1979). 


*'  UFOC  Item  1.  Instructions,  v.  In  several  UFOC 
disclosure  items,  the  term  "afBliate"  has  a  more 
restrictive  meaning.  In  those  instances,  the 
definition  of  "affiliate"  is  modified,  consistent  with 
the  UFOC  Guidelines. 

*2UFOC  Instruction  150. 

*^  The  Commission  also  proposes  to  use  the  term 
"financial  performance  representation,"  instead  of 
the  widely  used  "earnings  claim."  Some  franchisors 
do  not  use  "earnings"  as  a  measure  of  performance. 
For  example,  performance  in  the  hotel  industry  is 
typically  measured  by  room  occupancy  rates. 


the  making  of  implied  financial 
performance  representations.  Following 
the  UFOC  approach,  the  definition  also 
specifies  that  financial  performance 
information  may  include  both  historical 
performance  representations  and 
projections  and  may  be  in  the  form  of 
charts,  tables,  and  mathematical 
calculations.  The  Commission  also 
proposes  to  update  the  definition  by 
clarifying  that  financial  performance 
representations  include  those 
disseminated  through  the  Internet. 

e.  Proposed  Section  436.1(e)  ("Fiscal 
Year") 

Proposed  section  436.1(e)  retains  the 
current  definition  of  the  term  "fiscal 
year"  set  out  at  16  C.F.R.  §436.2(m) 

f.  Proposed  Section  436.1(f)  ("Fractional 
Franchise") 

Proposed  section  436.1(f)  slightly 
modifies  the  fractional  franchise 
exemption  currently  found  at  16  C.F.R. 
§  436.2(h).  It  incorporates  the 
Commission's  long-standing  policy  that 
the  parties  must  anticipate  that  the 
additional  sales  will  not  exceed  20 
percent  of  total  sales  within  the  first 
year  of  operation.**  The  definition  also 
makes  explicit  what  previously  has  been 
only  implied:  that  the  parties  must  have 
a  reasonable  basis  to  assert  the 
exemption.-*^ 

g.  Proposed  Section  436.1(g) 
("Franchise") 

Proposed  section  436.1(g)  modifies 
the  definition  of  the  term  "franchise"  in 
three  ways.  First,  the  ciurent  definition 
of  the  term  "franchise"  was  drafted 
broadly  to  cover  both  the  sale  of 
franchises  and  business  opportunities. 
In  light  of  the  Commission's  proposal  to 
address  business  opportunity  sales  in  a 
separate  trade  regulation  rule,  the 
Commission  believes  the  definition  of 
the  term  "franchise"  should  now  be 
limited  to  ensure  that  it  no  longer 
captiu^s  ordinary  business  opportuinity 
sales.  To  that  end,  the  Commission 
proposes  to  revise  the  second 
definitional  elements:  significant 
control  or  assistance.  Specifically,  the 
Commission  proposes  to  revise  the  Rule 
to  cover  franchisors  that  exert  or  have 
the  authority  to  exert  significant 
"continuing  control"  over  the 
franchisee's  method  of  operation.  While 
franchisors  typically  exert  control 
throughout  the  franchise  agreement 
term,  business  opportunity  sellers  often 
do  not  exert  control,  or  limit  thefr 
control  to  the  initial  stage  of  a 


**  See  Final  Interpretive  Guides.  44  FR  at  49968. 

"  See  Advisory  97-1  Bus.  Franchise  Guide  (CCH) 
16.481.  at  9,681-62  (1997):  Advisory  96-2.  Bus. 
Franchise  Guide  (CCH)  1  6.477.  at  9,675  (1996). 


57298  Federal  Register /Vol.  64,  No.  204 /Friday,  October  22,  1999  /  Proposed  Rules 


purchaser's  business.  In  a  similar  vein, 
the  Commission  proposes  to  revise  the 
Rule  to  cover  only  franchisors  that  offer 
significant  assistance  "extending 
beyond  the  start  of  the  business 
operation,"  recognizing  that  in  many 
franchise  systems  the  franchisor's 
assistance  extends  beyond  the  initied 
phase  of  the  business.  For  example,  the 
franchisor  may  offer  ongoing 
advertising,  training,  and  business 
development  plans.  In  contrast,  a 
business  opportunity  seller's  assistance 
is  often  limitedto  the  initial  phase  of 
the  purchaser's  business,  such  as 
locating  vending  machine.s  or  providing 
purchasers  with  an  initial  list  of 
accounts. 

Second,  consistent  with  its  goal  of 
streamlining  the  Rule  wherever 
possible,  the  Commission  also  proposes 
to  eliminate  from  the  current  definition 
of  "franchise"  the  alternative  that  the 
franchisee  "indirectly  or  directly  [is] 
required  to  meet  the  quality  standards 
prescribed  by  [the  franchisor.)"  16  CFR 
§  436.2(a)(l)(i)(a)(2).  The  Commission 
believes  that  quality  standards  are 
simply  one  form  of  control  that  a 
franchisor  may  impose  on  a  franchisee. 
As  long  as  the  Rule  retains  the  more 
inclusive  "control"  element,  the  specific 
"quality  standards"  element  appears  to 
be  unnecessary. 

Finally,  the  Commission  proposes  to 
modify  the  definition  of  the  term 
"franchise"  to  incorporate  three  long- 
standing Commission  policies.  The 
revised  definition  makes  clear  that:  (1) 
A  relationship  will  be  deemed  a 
franchise  if  it  meets  the  three 
definitional  elements  of  a  franchise, 
regardless  of  what  it  may  be  called;  '^  (2) 
a  business  relationship  will  be  deemed 
a  franchise  if  it  is  offered  or  represented 
as  having  the  characteristics  of  a 
franchise,  regardless  of  any  failure  on 
the  franchisor's  part  to  perform  as 
promised; -"^  and  (3)  the  term  "payment" 
includes  payments  "by  contract  or  by 
practical  necessity."** 

h.  Proposed  Section  436.1(h) 
("Franchise  Seller") 

Proposed  section  436.1(h)  introduces 
a  new  term — "franchise  seller."  This 
definition  combines  the  current  terms 
"franchisor"  and  "franchise  broker" 
into  a  single  concept.  The  Commission 
believes  that  this  approach  will 
streamline  the  Rule  considerably. 
Currently,  whenever  the  Rule  refers  to 
the  obligation  to  furnish  disclosure 
docimients,  it  must  specifically  refer  to 
both  franchisors  and  franchise  brokers. 


Not  only  is  this  reference  longer  than 
necessary,  it  is  incomplete  because  it 
does  not  specifically  include  the 
franchisor's  employees,  sales 
representatives,  and  agents  who  also 
may  sell  franchises  and  have  an 
obligation  to  furnish  disclosures. 
Accordingly,  the  term  "franchise  seller" 
refers  to  all  parties  having  an  obligation 
to  provide  disclosure  documents.  At  the 
same  time,  the  definition  adopts  long- 
standing Commission  policy  that  a 
franchisee  seeking  to  sell  its  own  outlet 
is  not  covered  by  the  Rule.*' 

i.  Proposed  Section  436.1(i) 
("Franchisee") 

Proposed  section  436.1(1)  simplifies 
the  ciurent  definition  of  the  term 
"franchisee."  The  current  Rule  defines 
the  term  "franchisee"  in  an  awkward 
and  circular  fashion:  "any  person  (1) 
who  participates  in  a  franchise 
relationship  as  a  franchisee,  as  denoted 
in  paragraph  (a)  of  this  section,  or  (2)  to 
whom  an  interest  in  a  franchise  is  sold." 
16  CFR  §432. (d).  The  revised  definition 
deletes  imnecessary  references  to  other 
Rule  sections  and  focuses  on  the  grant 
of  an  interest  in  a  franchise,  which  is 
the  core  issue  triggering  a  franchisor's 
disclosure  obligations. 

j.  Proposed  Section  436.1(j) 
("Franchisor") 

Similarly,  proposed  section  436. l(j) 
streamlines  the  definition  of  the  term 
"franchisor."  The  proposed  definition 
deletes  uimecessary  references  to  other 
Rule  sections  and  focuses  on  the  grant 
of  an  interest  in  a  franchise. 

k.  Proposed  Section  436.1(k)  ("Gag 
Clause") 

Proposed  section  436.1(k)  introduces 
a  new  term — "gag  clause."  ^  As 
discussed  in  greater  detail  below  at 
Section  C.S.t.,  the  Commission  proposes 
to  amend  the  Rule  to  require  fr^chisors 
to  disclose  information  about  gag 
clauses,  namely  contractual  provisions 
that  prohibit  or  restrict  existing  or 
former  franchisees  from  discussing  with 
prospective  franchisees  their 
experiences  as  franchisees.  The 
proposed  definition  focuses  exclusively 
on  a  franchisee's  ability  to  discuss  his 
or  her  personal  experience  as  a 
franchisee  within  a  franchisor's  system. 
It  does  not  include  a  confidentiality 


**See  Final  Interpretive  Guides.  44  FR  at  49966. 

"  SBP.  43  FR  at  59699.70. 

**See  Final  Interpretive  Guides.  44  FR  at  49967. 


«»  See  Final  Interpretative  Guides.  44  FR  at  49969. 

«•  In  the  ANPR,  the  Commission  used  the  term 
"gag  orders."  During  the  New  York  public 
workshop  conference,  several  panelists  were 
conhised  by  the  use  of  the  word  "order,"  noting 
that  it  implied  a  court  mandate.  E.g.,  Forseth,  18 
Sept.  97  Tr  at  40:  Zaslav.  id.,  at  55.  Accordingly, 
the  Commission  will  use  the  term  "gag  clause,"  to 
avoid  any  implication  that  the  Rule  will  address 
only  court  imposed  speech  restrictions. 


agreement  between  a  franchisor  and  a 
company  officer  who  happens  to  be  a 
franchisee,  and  it  excludes 
confidentiality  agreements  created  to 
protect  a  franchisor's  trade  secrets  and 
other  proprietary  information. 

1.  Proposed  Section  436.1(1)  ("Intemet") 

Proposed  Section  436.1(1)  is  new.  It 
defines  the  term  "Intemet"  broadly  to 
capture  all  communications  between 
computers  and  between  computers  and 
television,  telephone,  facsimile,  and 
similar  commimications  devices.  This 
definition  is  necessary  because,  as 
explained  in  Section  C.IO.  below,  the 
Commission  proposes  to  amend  the 
Rule  to  permit  franchisors  to  comply 
with  the  Rule  electronically,  including 
the  use  of  the  World  Wide  Web  and  E- 
mail." 

m.  Proposed  Section  436.1(m)  ("Leased 
Department" 

Proposed  section  436.1(m)  ("Leased 
Department").  Proposed  section 
436.1(m)  greatly  streamlines  the  Rule's 
leased  department  exemption.  Leased 
departments  are  one  of  foiu  express 
Rule  exemptions.  Currently,  the  Rule 
contains  no  definition  of  the  term 
"leased  department."  Rather,  the 
concept  is  explained  in  the  exemptions 
section  of  the  Rule  as  follows: 

The  provisions  of  this  part  shall  not  apply 
to  a  franchise  *  *  *  [wjhere  pursuant  to  a 
lease,  license,  or  similar  agreement,  a  person 
offers,  sells,  or  distributes  goods, 
commodities,  or  services  on  or  about 
premises  occupied  by  a  retailer-grantor 
primarily  for  the  retailer-grantor's  own 
merchandising  activities,  which  goods, 
commodities,  or  services  are  not  purchased 
from  the  retailer-grantor  or  persons  whom  the 
lessee  is  directly  or  indirectly  (a)  required  to 
do  business  wi^  by  the  retailer-grantor  or  (b) 
advised  to  do  business  with  by  the  retailer- 
grantor  where  such  person  is  affiliated  with 
the  retailer-grantor. 

16  CFR  436.2(a)(3)(ii).  The  Commission 
believes  that  the  proposed  revised 
definition  is  shorter,  clearer,  and  easier 
to  understand. 

n.  Proposed  Section  436.1(n) 
("Material") 

Proposed  section  436. l(n)  also 
streamlines  the  current  definition  of 
"material,"  which  is  currentiy  defined 
as: 

The  terms  material,  material  fact,  and 
material  change  shall  include  any  fact, 
circumstaiice,  or  set  of  conditions  which  has 
a  substantial  likelihood  of  influencing  a 


'1  The  proposed  definition  is  modeled,  in  part, 
after  the  definition  of  "intemet"  set  forth  in  the 
Commission's  recently  published  Request  for 
Comment  on  the  Interpretation  of  Rules  and  Guides 
for  Electronic  Media,  63  FR  24996-97  and  n.l  (May 
6, 1998)  ("Intemet  Notice"). 
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reasonable  franchisee  or  a  reasonable 
prospective  franchisee  in  the  making  of  a 
signiflcant  decision  relating  to  a  named 
franchise  business  or  which  has  any 
significant  financial  impact  on  a  franchisee 
or  prospective  ft-anchisee. 

16  CFR  %  436.2(n).  The  proposed 
definition  eliminates  the  Rule's  current 
reference  to  "significant  financial 
impact."  The  Commission  believes  that 
this  reference  is  redimdant  in  that  any 
circtmistance  impacting  upon  a  person's 
finances  would  also  necessarily 
influence  his  or  her  decision-making 
process.  Accordingly,  the  proposed 
revision  is  not  a  substantive  change,  but 
simply  part  of  the  Conunission's  effort 
to  streamline  the  Rule  where  possible. 

o.  Proposed  Section  436.1(o)  ("Officer") 

Proposed  section  436. l(o)  adds  a  new 
definition — "officer."  '^  Although 
several  Rule  disclosures  pertain  to  the 
franchisor's  officers — such  as  the 
disclostires  for  litigation  and 
bankruptcies — the  Rule  currently  does 
not  specifically  define  the  term 
"officer."  Rather,  in  the  litigation 
disclostire,  the  Commission  gives 
examples  of  an  officer,  including  "the 
chief  executive  and  chief  operating 
officer,  financial,  franchise  marketing, 
training,  and  service  officers."  16  C.F.R 
§  436.1(a)(2).  The  proposed  definition 
makes  clear  that  franchisors  must 
disclose  information  about  all  officers, 
including  de  facto  officers,  with 
significant  managerial  responsibilities 
for  marketing  and/or  servicing 
franchises,  llie  Commission  believes 
that  this  proposed  Rule  amendment  is 
necessary  to  eliminate  any  doubt  that 
the  Rule  is  to  be  read  broadly,  capturing 
all  individuals  who  function  as  officers, 
whether  or  not  they  are  named  in  the 
franchisor's  incorporation  papers  or 
carry  a  particular  corporate  title.'-^ 

p.  Proposed  Section  436.1(p)  ("Person") 

Proposed  section  436.1(p)  retains  the 
Rule's  current  definition  of  the  term 
"person"  set  out  at  16  CFR  §  436.2(b). 

q.  Proposed  Section  436.  l(q)  ("Plain 
EngUsh") 

Proposed  section  436. l(q),  a  new 
definition,  defines  the  term  "plain 
English."  This  definition  is  necessary 


"  See  NASAA  UFOC  Guidelines  CommenUry 
(June  21, 1994)  Bus.  Franchise  Guide  (CCH)  15,800, 
at  8,466  (Item  4  bankruptcy  disclosures). 

"See  FTCv.  P.M.C.S..  Inc..  No.  96-5426  (E.D. 
N.Y.  1996)  (franchisor  fails  to  disclose  "silent 
partner"  with  prior  bankruptcy);  FTC  v.  Why  USA. 
Inc..  No.  92-1227-PHX-SMM  (D.  Ariz.  1992) 
(franchisor  fails  to  disclose  officers  and  their  prior 
litigation).  See  also  Lay.  22  Aug  97  Tr  at  6 
(franchisee  was  not  informed  that  franchisor's 
director  of  franchising  (who  was  not  a  corporate 
officer)  had  been  declared  bankrupt). 


because,  as  discussed  below  at  Section 
C.9.,  the  Commission  proposes  to  adopt 
a  requirement  that  franchisors  write 
their  disclosure  documents  in  plain 
English,  consistent  with  the  UFOC 
Guidelines.  The  proposed  definition  of 
"plain  English"  is  modeled  after  the 
Securities  and  Exchange  Commission's 
("SEC")  plain  English  requirement,  set 
forth  in  the  recently  promulgated 
mutual  fund  regulations.'"' 

r.  Proposed  Section  436.  l(r) 
("Predecessor") 

Proposed  section  436.1(r)  introduces  a 
new  term — "predecessor."  Because 
several  of  the  proposed  Rule's 
disclosures  pertain  to  a  franchisor's 
predecessors,  the  Commission  has 
incorporated  the  UFCXH's  definition  of 
that  term.''  The  Commission  also 
proposes  to  enhance  the  UFOC 
definition  to  make  clear  that  the  term 
"predecessor"  includes  any  person  from 
whom  the  franchisor  has  obtained  the 
right  to  use  the  trademark  or  trade 
secrets  associated  with  the  franchise 
system. 

s.  Proposed  Section  436.1(s)  ("Principal 
Business  Address" 

Proposed  section  436.  l(s)  introduces  a 
new  term — "principal  business 
address,"  modeled  after  the  UFOC's 
definition  of  that  term.'*  The  proposed 
definition  makes  clear  that  a  franchisor 
must  use  its  principal  street  address,  not 
a  post  office  box  or  private  mail  drop. 
The  Commission  believes  the  proposed 
amendment  will  reduce  fraud  in 
franchise  sales  by  making  it  easier  for 
prospective  franchisees  to  find  and 
investigate  the  fi^nchisor  and  its 
principals. 

t.  Proposed  Section  436.  l(t) 
("Prospective  Franchisee" 

Proposed  section  436. l(t)  follows  the 
current  Rule's  definition  of  the  term 
"prospective  fianchisee''  set  out  at  16 
CFR  §  436.2(e).  However,  where  the 
definition  refers  to  "fiBnchisor  or 
franchise  broker,"  the  Commission  has 
revised  the  definition  to  substitute  the 
new  term  "franchise  seller,"  as 
discussed  above. 

u.  Proposed  Section  436.1(u)  ("Required 
Payment" 

Proposed  section  436. l(u)  is  new.  The 
current  Rule  does  not  specifically  define 
the  term  "requfred  payment."  Proposed 
section  436.  l{u)  defines  that  term  in 
accordance  with  long-standing 


Commission  policy  that  a  payment  can 
be  required  by  contract  or  by  practical 
necessity.'"' 

v.  Proposed  Section  436.1(v)  ("Sale  of  a 
Franchise" 

Except  for  some  minor  editing,  the 
definition  of  "franchise  sale"  is  the 
same  as  that  set  out  at  16  CFR  §  436.2(k). 

w.  Proposed  Section  436.1(w) 
("Signature") 

Proposed  section  436.  l(w)  introduces 
a  new  term — "signature."  As  discussed 
in  Section  C.IO,  below,  the  Commission 
proposes  to  amend  the  Rule  to  permit 
franchisors  to  use  electronic  media  to 
furnish  disclosure  documents  under 
certain  conditions,  provided  prospective 
franchisees  confirm  their  identity  by 
signing  an  acknowledgment  of  receipt 
Modeled  after  the  Federal  Reserve 
System's  Interim  Rule  Amending 
Regulation  E,  implementing  the 
Electronic  Fund  Transfer  Act 
{"EFTA"),'8  the  proposed  definition  is 
flexible,  permitting  franchisees  to 
confirm  tiieir  identity  by  alternative 
means,  such  as  the  use  of  digital 
signatures  and  passwords. 

X.  Proposed  Section  436. l(x) 
("Trademark") 

Proposed  section  436. l(x)  adopts  the 
Commission's  long-standing  definition 
of  the  term  "trademark"  to  iaclude 
service  marks,  logos,  and  other 
commercial  symbols." 

y.  Proposed  Section  436.1(y)  ("Written") 

Proposed  section  436.  l(y)  defines  the 
term  "written"  to  include  electronic 
media,  such  as  computer  disk  and  the 
Internet.  This  definition  is  necessary 
because,  as  discussed  below  at  Section 
C.IO.,  the  Commission  proposes  to 
amend  the  Rule  to  permit  ftanchisors  to 
furnish  disclosures  electronically.  The 
proposed  definition  clarifies  that 
electronic  media  fall  within  the  ambit  of 
a  "written"  document.*" 

5.  Proposed  Section  436.2:  Furnishing 
and  Preparing  Disclosure  Documents 

a.  Scope  of  the  Rule 

Proposed  section  436.2  begins  with  a 
new  provision  that  limits  the  Rule's 
scope  to  the  sale  of  franchises  in  the 
United  States,  its  possessions,  or 
territories.  The  overwhelming  number 
of  ANPR  commenters  who  address  this 
issue  urge  the  Commission  to  limit  the 
Rule's  application  to  domestic  fianchise 


'<  Registration  Form  Used  by  Open-£nd 
Management  Investment  Companies,  SEC  Release 
No.  33-7512,  17  CFR  274.11A. 

"See  UFOC  Item  1. 

5"  UFOC.  Item  IC,  Instructions,  i. 


"See  Final  Interpretive  Guides.  44  FR  at  49967. 
'"ea  FR  14528. 14531  (March  25, 1998). 
"^See  Final  Interpretive  Guides,  44  FR  at  49966. 
«See  Internet  Notice,  63  FR  at  24996. 
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sales.*'  Only  four  conunenters*-  urge 
the  Commission  to  enforce  the  Rule 
internationally,  raising  essentially  three 
argimients:  (1)  It  would  be  inconsistent 
for  a  franchisor  to  subject  a  foreigner  to 
American  law  and  American  cotirts 
through  contractual  choice  of  venue  and 
choice  of  law  provisions  without 
simultaneously  extending  the  benefit  of 
American  law,  namely  pre-sale 
disclosure;*-^  (2)  American  citizens  who 
purchase  a  franchise  abroad  would  not 
be  protected  by  American  law;  ^  and  (3) 
the  Commission  has  jiirisdiction  over 
foreign  franchise  sales  and  shoiild  not 
willingly  restrict  its  own  jurisdiction.*' 

The  Commission  believes  that  the 
record  adequately  supports  its  tentative 
finding  in  the  ANPR  that  mandated  pre- 
sale  disclosure  in  international 
franchise  sales  is  imnecessary,  may  be 
misleading,  and  may  impede 
competition.  The  Commission 
developed  a  pre-sale  disclosure  rule  in 
response  to  problems  occurring  in  the 
domestic  market.**  None  of  the  four 
ANPR  commenters  noted  above  offer 
data  or  other  evidence  tending  to  show 
that  fraud  or  deception  by  American 
companies  engaging  in  international 
franchises  sales  is  prevalent. 

Further,  the  record  strongly  supports 
the  view  that  franchises  are  sold 
internationally  to  sophisticated 
investors  who  are  generally  represented 
by  counsel  or  who  otherwise  can  protect 
their  own  interests.  Moreover,  there  is 
no  evidence  in  the  record  that  a 
disclosure  document  addressing  the 
American  market  would  be  beneficial  to 
a  prospective  foreign  investor.  Just  the 
opposite  appears  to  be  true.  Such  a 
document  may  be  irrelevant  and 
potentially  misleading  when  given  to  a 
foreign  investor  (or  an  American 
investing  in  a  foreign  market)  because  of 
vast  differences  between  American  and 
foreign  markets,  cultxires,  and  legal 
ssrstems.  Risks  to  the  investor  would 


"  E.g.,  SBA  Advocacy,  Comment  36.  at  9;  Loeb  & 
Loeb,  Comment  83.  at  2;  IFA.  Comment  82.  at  3- 
4;  Jefifers.  Comment  116.  at  7;  CA  Bar.  Comnj^nt 
124.  at  2-3;  Cendant,  Comment  140,  at  2  and  4-5. 

"  Brown.  Comment  4,  at  4-5,  and  Comments  6, 
96,  and  103;  Stubbings.  Conmient  21,  at  1;  Embassy 
of  Argentina,  Comment  132,  at  1;  Selden.  Comment 
133,  at  2-3. 

<"  Brown.  Comments  6,  at  2;  Embassy  of 
Argentina,  Comment  132,  a(  1;  Selden,  Comment 
133,  at  2. 

M  Selden.  Comment  133,  at  2.  See  also  Stubbings, 
Comment  21,  at  1. 

**  Brown.  Comments  4,  at  3;  6,  at  2: 103,  at  15- 
16. 

^Hogan  &  Hartson  reviewed  the  Commission's 
Rule,  as  well  as  the  UFCX;  Guidelines,  and  observed 
that  many  of  the  provisions  are  limited  to 
disclosures  involving  the  domestic  market.  For 
example,  UFOC  Item  20  refers  to  the  number  of 
franchise  sales  "in  this  state."  Hogan  &  Hartson, 
Comment  28,  at  3. 


arise  primarily  from  economic 
conditions  and  cultural  values  in  those 
countries,  not  in  the  United  States.  For 
a  disclosure  document  to  be  relevant,  a 
franchisor  would  have  to  prepare 
individual  disclosure  documents 
tailored  to  each  specific  foreign  market. 
Such  a  requirement,  however,  would 
very  likely  impose  extraordinary 
burdens  and  costs  on  franchisors  and 
would  impede  competition  with 
companies  from  countries  without 
similar  disclosure  obligations,*'  despite 
the  lack  of  evidence  in  the  record  of 
fraud  or  deception  in  foreign  franchise 
sales. 

Finally,  by  limiting  the  application  of 
the  Rule  to  domestic  franchise  sales,  the 
Commission  is  not  restricting  its  own 
jurisdiction.  Assuming  that  the 
Commission  has  jurisdiction  over 
foreign  franchise  sales,**  it  will  continue 
to  do  so  even  if  the  Rule  is  amended  as 
proposed  in  the  ANPR.  Accordingly,  in 
appropriate  circumstances,  the 
Commission  may  address  unfair  or 
deceptive  franchise  sales  abroad, 
consistent  with  its  authority  under 
section  5.*' 

b.  Proposed  Section  436.2(a):  Obligation 
To  Furnish  Documents 

Proposed  section  436.2(a)  sets  forth 
the  Rule's  two  principal  disclosure 
obligations:  It  is  a  violation  of  section  5 
of  the  FTC  Act  for  any  franchise  seller 
to  fell  to  furnish  prospective  frtmchisees 
with  a  copy  of  the  franchisor's 
disclosure  document  and  the  completed 
franchise  agreement  within  the  specific 
time  frames  discussed  below.  Consistent 
with  current  Commission  policy,  this 
section  also  provides  that  the  obligation 
to  furnish  documents  can  be  satisfied 
either  by  the  franchisor  itself  or  by 
another  franchise  seller.  ^°  At  the  same 
time,  it  makes  clear  that  all  franchise 
sellers — including  the  franchisor's  sales 
representatives  and  third-party 
franchise  sellers — can  be  held 
individually  liable  for  their  failure  to 
furnish  prospective  franchisees  with  the 
required  disclosure  documents. 

c.  Proposed  section  436.2(a)(1):  14-Day 
Disclosure  Review  Period 

Proposed  siifction  436.2(a)(1)  requires 
franchisors  to  furnish  prospective 


franchisees  with  disclosure  documents 
14  days  before  the  franchisee  signs  a 
binding  agreement  or  pays  any  fee  in 
connection  with  the  franchise  sale.  This 
provision  modifies  the  current  Rule 
provision  that  requires  franchisors  to 
furnish  disclosure  document  at  the 
earlier  of  the  first  personal  (face-to-face) 
meeting^'  or  at  least  10  business  days 
before  the  franchisee  signs  a  binding 
agreement  or  pays  a  fee.^^ 

In  the  ANPR,  the  Commission 
questioned  whether  the  Rule's  current 
requirement  that  franchisors  provide 
prospective  franchisees  with  a 
disclosure  document  at  the  first 
personal  meeting  continues  to  serve  a 
useful  purpose.  Recognizing  that  the 
term  "personal  meeting"  may  be 
obsolete  in  light  of  the  growing  use  of 
the  telephone,  facsimile  machines,  and 
the  Internet  as  vehicles  of  commerce, 
the  Commission  asked  whether  the 
Commission  should  replace  the  term 
"personal  meeting"  with  the  term  "first 
substantive  discussion."  '^ 

Several  commenters  agree  that  the 
term  "personal  meeting"  has  become 
irrelevant  in  an  era  where  even  large 
investments  are  made  by  telephone  or 
via  the  Internet.  ^^  Many  fianchisors  and 
their  representatives,  however,  oppose 
changing  the  term  "personal  meeting" 
to  "substantive  discussion."  They 
believe  that  the  term  "substantive 
discussion"  is  ambiguous,^^  and  would 
not  reach  Internet  sales,  where 
presumably  no  actual  discussion  takes 
place.^^  OUiers  fear  that  franchisors, 
who  may  receive  countless  telephone 
calls  in  a  day,  may  have  to  stop  talking 
witii  callers,  lest  they  trigger  the  Rule's 
disclosure  obligations.^^  Several 
commenters- urge  the  Commission  to 


0'  See  Cendant,  Comment  140,  at  4. 

*«  See  Branch  v.  FTC,  141  F.2d  31  (7th  Cir.  1944). 
But  see  Nieman  v.  Dryclean  U.S.A.  Franchise 

Company.  Inc., F.3d (11th  Cir.  Jime 

21, 1999). 

*"  Even  some  commenters  favoring  the  ANPR 
proposal  that  the  Commission  limit  the  Rule's  scope 
acknowledge  that  the  Commission  will  retain  its 
authority  under  section  5  to  target  American 
companies  that  may  fraudulently  sell  franchises 
abroad.  E.g.,  Hogan  ft  Hartson.  Comment  28,  at  4. 

">  See  16  CFR  436.2(g). 


"  16  CFR  436.1(a);  436.2(o). 

'2 16  CFR  436.1(a);  436.2(fHg). 

'3  62  FR  at  9122. 

'*  For  example,  Kennedy  Brook  observes  that 
franchise  sales  can  occur  entirely  electronically 
"where  the  contact  is  made  over  the  Web,  where  E- 
mail  is  exchanged,  where  telephone  [calls]  are 
exchanged,  where  documents  are  sent  out  by 
Federal  Express,  and  where,  in  fact,  there  never  is 
a  face-to-face  meeting."  Brooks,  18  Sept  97  Tr  at 
160.  See  also  NCL,  Comment  35,  at  4-5;  SBA 
Advocacy,  Comment  36,  at  9;  Kestenbaum, 
Comment  40,  at  2;  IL  AG,  Comment  77,  at  3-4; 
Winslow,  Comment  85,  at  1. 

''£.g.,  Duvall,  Comment  19,  at  3;  Baer,  Comment 
25.  at  6;  Loeb  ft  Loeb,  Comment  63,  at  2;  Tifford, 
Comment  78,  at  7-8;  IFA,  Comment  82,  at  4. 

'"Hogan  &  Hartson,  Comment  28,  at  9.  Kenneth 
Costello  also  observes  that  in  the  SBP  andl'inal 
Interpretive  Guides  the  Commission  drew  a 
distinction  between  sales  via  mail  or  telephone  and 
face-to-face  meetings  because  the  latter  could  be 
prone  to  high  pressure  sales.  He  notes  that  Internet 
sales  require  an  affirmative  action  on  the  part  of  the 
prospective  franchisee  to  investigate  a  franchisor 
via  modem,  "a  connection  that  is  even  more  readily 
broken  than  a  telephone  call."  Loeb  &  Loeb, 
Comment  63,  at  2. 

''  Baer,  Comment  25,  at  6. 
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eliminate  the  personal  meeting  trigger 
altogether  and,  as  an  alternative,  require 
firanchisors  to  himish  disclosures  a 
minimum  nimiber  of  days  prior  to  the 
franchise  sale.^^ 

The  Commission  agrees  that  the 
personal  meeting  disclosure  trigger  has 
become  obsolete  in  the  communications 
age  where  prospective  sellers  now 
communicate  with  buyers  through  a 
wide  array  of  communications  media, 
including  fecsimile  machine.  E-mail, 
and  the  Internet.  Accordingly,  proposed 
section  436.2(a)(1)  streamlines  the  Rule 
by  eliminating  the  first  personal  meeting 
trigger.  As  long  as  the  prospective 
franchisee  has  a  minimum  number  of 
days  in  which  to  review  the  franchisor's 
disclosures,  that  should  sufGce  to 
combat  deceptive  franchise  sales. 'A  pre- 
sale  review  period  can  also  function  as 
a  "cooling-ofF*  period,  enabling 
prospective  franchisees  to  resist  high 
pressure  sales  techniques.  The 
Commission  also  proposes  to  streamline 
the  Rule  further  by  creating  a  bright  line 
14-day  review  period  in  lieu  of  the 
Rule's  current  "10  business  days" 
provision.  The  term  "10  business  days" 
may  be  unnecessarily  confusing  because 
franchisors  must  remember  to  include 
all  federal  holidays,  some  of  which  are 
not  observed  in  every  state.  In  addition, 
in  most  instances,  10  business  days  as 
a  practical  matter  amoimts  to  14  days. 

d.  Proposed  Section  436.2(a)(2):  Five- 
Day  Contract  Review  Period 

Proposed  section  436.2(a)(2) 
streamlines  the  Rule  further  by 
requiring  franchisors  to  afford 
prospective  franchisees  at  least  five  days 
to  review  the  completed  fremchise 
agreement.  This  would  modify  the 
current  Rule  provision  found  at  16  CFR 
436.1(g)  that  requires  franchisors  to 
furnish  prospective  franchisees  with  a 
copy  of  the  completed  agreement  "at 
least  5  business  days  prior  to  the  date 
the  agreements  are  to  be  executed."  The 
Commission  recognizes  that  five 
business  days  usually  means  seven 
days.  However,  the  Commission 
believes  that  a  seven-day  contract 
review  requirement  might  be 
burdensome  for  both  franchisors  and 
franchisees  who  often  want  to  sign  a 
franchise  agreement  quickly  in  order  to 
cement  their  deal.^^  -fhe  Commission 
believes  that  a  five-day  review  period 
strikes  the  right  balance  between 
affording  prospective  franchisees  time 
to  review  the  completed  contract  and 


accommodating  the  parties'  desire  to 
move  the  deal  forward. 

e.  Proposed  Section  436.2(b):  Furnishing 
Disclosures 

Proposed  section  436.2(b)  provides 
some  additional  guidance  on  what 
constitutes  "furnishing"  disclosures.  It 
makes  clear  that  franchisors  can  comply 
with  the  Rule's  timing  provisions  by 
dehvering  a  paper  copy,  or  transmitting 
an  electronic  copy  of  documents,  before 
the  required  date.  It  also  clarifies  that 
franchisors  who  wish  to  mail 
documents  should  do  so  by  first  class 
mail  and  by  adding  an  additional  three 
days  in  order  to  ensure  that  the 
prospective  franchisee  receives  the 
documents  in  the  time  frame  requfred 
by  the  Rule.  Otherwise,  it  is  possible 
that  a  prospective  franchisee  may 
receive  a  copy  of  the  completed 
franchise  agreement,  for  example,  only 
a  day  or  two  before  he  or  she  is 
scheduled  to  sign  the  agreement.  The 
Commission  believes  that  this 
clarification  is  essential  if  the 
Commission,  as  proposed  above, 
shortens  the  timing  provision  for 
reviewing  completed  contacts  from 
"five  business  days"  to  a  bright  line 
"five  days." 

f.  Proposed  Section  436.2(c):  Form  of 
the  Disclosures 

Proposed  section  436.2(c)  provides 
that  it  is  a  violation  of  section  5  of  the 
FTC  Act  for  a  franchisor  to  fail  to 
include  the  information  and  follow  the 
instructions  set  forth  in  sections  436.3- 
436.8  of  the  Rule.  It  also  clarifies  the 
standard  of  liability  for  Rule  violations. 
Currently,  franchise  brokers  are  jointly 
liable  with  the  franchisor  for  the  content 
of  a  disclosure  document.  Proposed- 
section  436.2(c)  makes  clear  that 
franchise  sellers  other  than  the 
franchisor  will  be  liable  for  the  content 
of  a  disclosure  docimient  only  if  they 
knew  or  should  have  known  of  the 
violation.  This  is  consistent  with  the 
standard  of  individual  liability  for 
section  5  violations,  as  articulated  by 
numerous  courts  since  the  Rule  was 
promulgated  in  the  1970's.«' 


78  Duvall,  Comment  19,  at  3;  Baer,  Comment  25, 
at  6;  Tifford,  18  Sept.  97  Tr  at  158-59. 
'■f.g.,  Wieczorek.  8  Nov  97  Tr  at  25-26. 


■"See  fTC  V.  Amy  Travel  Serv..  875  F.2d  564,  573 
(7th  Cir.  1989):  FTC  v.  Minuteman  Press.  Bus. 
Franchise  Guide  (CCH)  1 11.516  at  31.253  (E.D.N.Y. 
1998);  United  States  V.  The  Building  Inspector  of 
America,  894  F.  Supp.  507,  518-20  (D.  Mass.  1995); 
FTC  V.  Jordan  Ashley,  Bus.  Franchise  Guide  (OCH) 
170,570  at  72,096  (S.D.  Fla.  1994);  FTC  v.  Kitco  of 
Nevada,  612  F.  Supp.  1282, 1292  (D.  Minn.  19851; 
Under  this  standard,  the  Commission  has  brought 
numerous  actions  naming  not  only  owners  and 
corporate  officers,  but  others  who  are  instrumental 
in  the  fraud.  E.g.,  FTC  v.  FutureNet.  Inc.  No.  98- 
1113  GHK  (AIJx)  (CD.  Cal.  1998):  fTC  v.  Internet 
Bus.  Broad.,  Inc.,  No.  WMN-98-495  (D.Md.  1998): 
United  States  v.  Toys  Unlimited  Int'l,  Inc.,  No.  97- 
08592  Highsmith  (S.D.  Fla.  1997);  FTC  v.  Audiotex 


6.  Proposed  Section  436.3:  The  Cover 
Page 

Proposed  section  436.3  requires  all 
franchisors  to  begin  their  disclosures 
with  an  FTC  cover  page  that  informs 
prospective  franchisees  that  they  are 
receiving  important  information  about 
the  franchise  offering.  The  Commission 
proposes  to  modify  the  current  cover 
page  requirement,  however,  to  address 
several  suggestions  raised  in  response  to 
the  ANPR.  For  example,  a  few 
fianchisees  and  their  supporters -urge 
the  Commission  to  require  more 
background  information  on  franchising, 
its  risks,  and  appUcable  laws."'  They 
also  contend  that  phrases  in  the  current 
cover  page  such  as  "information  *  *  • 
required  by  the  Federal  Trade 
Commission"  and  "to  protect  you"  are     ( 
misleading  because  they  imply  greater 
federal  oversight  of  franchise  offerings 
than  actually  exists.^^  Several 
franchisors  also  urge  the  Commission  to 
coordinate  with  the  states  to  produce  a 
single,  uniform  cover  page,^^  and  a  few 
question  the  value  of  risk  factors  and 
whether  the  Commission  could,  as  a 
practical  matter,  require  the  disclosure 
of  risk  factors  on  a  national  basis.^ 

The  Commission  agrees  with  those 
commenters  who  urge  the  Commission 
to  promote  greater  imiformity  with  state 
disclosure  laws.  Accordingly,  proposed 
section  436.3  includes  the  UFOC 
reqmrements  that  the  cover  page 
include,  for  example,  the  franchisor's 
name,  logo,  brief  description  of  the 
fianchised  business,  total  piurchase 
price,  and  a  notice  that  comparative 
information  is  available.  The 
Commission,  however,  is  not  inclined  to 
adopt  the  UFOC's  requirement  that 
franchisors  disclose  specific  risk  factors 
on  the  cover  page.  First,  the 
Commission  notes  that  the  two  current 
UFOC  mandated  risk  factors  (choice  of 
venue  and  law)  merely  repeat  what  is 
already  required  to  be  disclosed  in  the 
disclosure  document  itself.*^  Moreover, 
including  these  two  risk  factors  in  the 
FTC  cover  page  might  incorrectly  signal 
prospective  franchisees  that  these  are 
the  most  important  risk  factors  for 


Connections  Inc.,  No.  CV-97-726  (DRH)  (WP) 
(E.D.N.Y.  1997). 

"'  Heron,  Comment  80,  at  1.  See  also  G.  Gaither, 
Comment  69,  at  1;  Dady  ft  Gamer,  Comment  127, 
at  3. 

■'  See  Murphy.  Comment  2  at  2:  Maloney, 
Comment  38,  at  1;  Heron,  Comment  60,  at  1:  Kezios. 
18  Sept  97  Tr  at  10:  Karp.  19  Sept  97  Tr  at  89-90. 

"E.g..  Simon.  18  Sept  97  Tr.  at  9;  Kestenbaum, 
id.  at  9-10;  Cantone,  id.  at  10. 

0*  Cendant,  Comment  140,  at  3:  Forseth,  18  Sept 
97  Tr  at  11-12;  Simon,  id.,  at  12-13,  Kestenbaum, 
id.,  at  12. 

*^  For  example,  the  choice  of  venue  and  dioice 
of  law  disclosures  repeat  what  is  already  disclosed 
in  the  text  of  Item  17. 
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consumers  to  consider.  Second,  as  a 
practical  matter,  the  Commission  cannot 
formulate  a  list  of  specific  risk  factors 
that  would  be  relevant  to  all  franchise 
systems  on  a  national  basis,  nor  does  the 
Commission  have  the  ability  to  require 
risk  disclosiires  on  an  individual 
franchise  system  basis.  Nonetheless,  the 
Conunission  recognizes  that  state 
franchise  examiners  may  require 
franchisors  to  include  various  risk 
factors  on  the  cover  page  and  that  such 
disclosures  may  serve  a  useful  purpose. 
In  an  effort  to  harmonize  federal  and 
state  disclosure  laws,  proposed  section 
436.3  makes  clear  that  franchisors  are 
permitted  to  include  risk  factors  on  the 
cover  page,  if  they  are  required  to  do  so 
under  state  law.*« 

Proposed  section  436.3(b]  also 
updates  the  current  cover  page 
provision  to  reflect  the  growing  use  of 
the  Internet  by  franchisors.  Accordingly, 
it  requires  franchisors  to  include  their  E- 
mail  address  and  Internet  home  page,  if 
applicable,  on  the  cover  page.  This 
information  should  enable  a  prospective 
franchisee  to  communicate  more  readily 
with  the  franchisor.  Proposed  section 
436.3(g)(2)  also  requires  franchisors  to 
include  additional  statements  on  the 
cover  page  if  they  wish  to  comply  with 
the  Rule  electronically,  such  as  the 
Internet.  These  requirements  are 
explained  more  fully  below  at  Section 
B.IO. 

Based  upon  the  comments  received, 
the  Commission  also  proposes  to 
include  references  to  additional 
resources  to  enable  prospective 
franchisees  to  conduct  a  due  diligence 
investigation  of  the  franchise  offering. 
To  that  end,  proposed  section 
436.3(g)(3)  includes  a  reference  to  the 
Commission's  home  page  ^^  where 
consumers  can  find  resources  on 
franchising,  and  a  reference  to  the 
Commission's  Guide  to  Buying  a 
Franchise.^^  In  addition,  proposed 
section  436.3(g)(4)  adds  new  language  to 
the  cover  page  pointing  out  the 
difference  between  a  disclosure 
document  and  a  franchise  agreement 
and  stresses  the  need  for  prospective 
franchisees  to  understand  their 
contract.*^ 


"•See  Tiffbrd,  18  Sept  97  Tr  at  15-16. 

*'  See  Heron.  Comment  80,  at  4. 

»»  See  Cordell,  6  Nov  97  Tr  at  156. 

"One  commenter  notes  that  only  a  minority  of 
prospective  franchisees  use  competent  counsel 
before  making  an  investment  decision.  He  suggests 
that  the  Commission  essentially  require  ft^nchisees 
to  seek  professional  guidance  before  making  an 
investment  decision.  Murphy.  Comment  2,  at  1.  The 
Commission  believes  such  a  regulation  would  be 
overly  intrusive.  Nonetheless,  in  keeping  with  Mr. 
Murphy's  suggestion,  the  Commission  proposes 
strengthening  the  cover  page's  consumer  education 
message  by  replacing  the  current  Rule  language  ("If 


Finally,  proposed  section  436.3 
eliminates  arguably  misleading 
information  frtim  the  current  cover  page, 
namely,  the  phrases  "information  *  •  * 
required  by  the  Federal  Trade 
Commission"  and  "to  protect  you."  To 
the  extent  that  some  prospective 
franchisees  may  misinterpret  the  phrase 
"to  protect  you"  as  impljring  a  greater 
role  on  the  Commission's  part,  the 
disadvantages  of  including  such 
language  would  appear  to  outweigh  any 
minimal  benefit.  Nonetheless,  proposed 
section  436.3  retains  the  statement  that 
the  Commission  has  not  checked  the 
disclosures  for  accuracy.  The 
Commission  believes  this  statement  is 
essential  to  warn  prospective 
franchisees  not  to  rely  on  the 
franchisor's  disclosures  at  face  value. 

7.  Proposed  section  436.4:  Table  of 
Contents 

Proposed  section  436.4  sets  forth  a 
table  of  contents,  which  tracks  the  order 
of  the  required  disclosures.  For  the  most 
part,  the  proposed  table  of  contents 
follows  the  text  set  forth  in  the  UFOC 
Guidelines.  The  titles  of  four  disclosure 
items,  however,  have  been  changed.  The 
Commission  believes  that  these  changes 
better  captiue  the  essence  of  the 
respective  disclosure  provisions.  First, 
Item  7  has  been  changed  from  "Initial 
Investment"  to  "Estimated  Initial 
Investment."  Second,  Item  11  has  been 
changed  from  "Franchisor's 
Obligations"  to  "Franchisor's 
Assistance,  Advertising,  Computer 
Systems,  and  Training."  Third,  Item  19 
has  been  changed  from  "Earnings 
Claims"  to  the  more  inclusive  term 
"Financial  Performance 
Representations."  Finally,  Item  20  has 
been  changed  bom  "List  of  Outlets"  to 
"Outlets  and  Franchisee  Information." 

8.  Proposed  Section  436.5:  The  Required 
Disclosure  Items 

Proposed  section  436.5  sets  forth  the 
required  disclosure  items.  For  the  most 
part,  these  proposed  disclosures  are 
substantially  similar  to  the  disclosure 
requirements  specified  in  the  UFOC 
Guidelines.  The  Commission,  however, 
believes  it  is  important  to  retain  a  few 
current  Rule  disclosure  provisions  that 
are  broader  than  the  comparable  UFOC 
provisions  and  to  enhance  the  UFOC 
disclosures  in  a  few  instances  based 
upon  the  record  and  the  Commission's 
law  enforcement  experience. 


a.  Proposed  Section  436.5(a):  Item  1 
(The  Franchisor,  Its  Parent, 
Predecessors,  and  Affiliates) 

Proposed  section  436.5(a)  is  modeled 
after  UFOC  Item  l.««  It  requires  the 
disclosure  of  backgrotmd  information 
on  the  franchisor,  as  well  as  its  parent, 
predecessors,  and  affiliates.  Proposed 
section  436.5(a)  improves  the 
comparable  Rule  disclosures  ciurently 
found  at  16  CFR  436.1(a)(1),  (a)(3),  and 
(a)(6)  in  three  material  respects.  First, 
franchisors  must  disclose  information 
about  their  predecessors.  This  provision 
is  necessary  to  prevent  franchisors  from 
avoiding  disclosure  obligations  by 
simply  assuming  a  new  corporate 
name.^^  Second,  franchisors  must 
disclose  any  regulations  specific  to  the 
industry  in  which  the  franchise 
business  operates,  such  as  necessary 
licenses  or  permits,  that  may  affect  the 
franchisees'  ability  to  conduct  business 
as  well  as  costs.^"  An  explanatory 
footnote  accompanies  the  Rule's  text  to 
help  franchisors  distinguish  between 
general  and  industry-specific 
regulations.  Third,  franchisors  must 
describe  the  general  competition 
prospective  franchisees  are  likely  to 
face,  which  better  ensures  that 
prospective  franchisees  will  understand 
the  likely  economic  risks  in  purchasing 
a  franchise.  The  Commission  believes 
that  a  disclosure  about  likely 
competition  is  warranted  in  light  of 
numerous  franchisee  complaints 
concerning  competition  issues.^^ 

At  the  same  time,  proposed  section 
436.5(a)  retains  one  feature  of  the 
current  Rule,  namely  the  disclosure  of 
information  about  any  parent  of  the 
franchisor.  The  Commission  believes 
that  information  about  a  franchisor's 
parent  may  be  highly  material  to  a 
prospective  franchisee.  For  example,  a 
parent  corporation  may  directly 
compete  with  the  franchisees  by  offering 
franchises  under  a  different  trademark 
or  by  operating  or  acquiring  a  competing 
franchise  system.^  For  this  reason,  the 
Commission  decided  to  require  the 
disclosure  of  information  about  a  parent 
when  it  promulgated  the  Rule 
originally,  even  though  it  recognized 


possible,  show  *  *  *"),  with  the  stronger  "Show 
your  contract  and  this  disclosure  document  to  an 
advisor,  like  a  lawyer  or  an  accountant." 


»°In  response  to  the  ANPR,  no  commenters  raised 
any  concerns  about  UFOC  Item  1,  upon  which 
proposed  section  436.S(a)  is  based. 

9'  E.g.,  FTCv.  Wolf.  Bus.  Franchise  Guide  (CCH) 
1 10,401  (S.D.  Fla.  1994);  FTCv.  Inv.  Dev.,  Inc..  Bus. 
Franchise  Guide  (CCH)  1 9,326  (E.D.  U  1989). 

92  E.g.,  FTC  V.  Car  Checkers  of  America,  Inc..  Bus. 
Franchise  Guide  (CCH)  1 10.163  (D.N.J.  1993);  U.S. 
V.  Lifecall  Sys.,lnc.,  Bus.  Franchise  Guide  (CCH) 

1 9.677  (D.N.I.  1990). 

93  E.g.,  Packer,  Comment  10,  at  1;  Manuszk, 
Comment  13,  at  1;  Gray,  Comment  22,  at  1;  Lopez, 
Commentl23,  at  1. 

»«  See  Vidulich.  22  Aug  97  Tr  at  16-17. 
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that  the  UFOC  Guidelines  had  no 
comparable  disclosure  requirement.^^ 

b.  Proposed  Section  436.5(b):  Item  2 
(Business  Experience) 

Proposed  section  436.5(b),  another 
anti-fraud  provision,  requires  a 
franchisor  to  disclose  the  business 
experience  of  the  company's  officers. 
The  Commission  has  long  recognized 
that  the  business  experience  of  the 
franchisor  and  its  officers  is  material 
because  it  provides  the  "prospective 
fiunchisee  with  an  important  indication 
of  the  franchisor's  competence  and 
financial  soimdness."  ^  Proposed 
section  436.5(b)  is  substantially  similar 
to  UFCX:  Item  2."^  However,  the 
Commission  proposes  to  add  a 
provision  requiring  franchisors  to 
disclose  the  business  experience  of  any 
director,  trustee,  general  partner,  officer, 
and  subfranchisor  of  any  parent  who 
will  have  management  responsibility 
relating  to  the  offered  franchises.  The 
Commission  believes  that  information 
about  all  persons  having  management 
responsibility  is  material  to  prospective 
franchisees,  regardless  of  whether  the 
officer  is  associated  with  the  franchisor 
or  the  franchisor's  parent.'^ 

c.  Proposed  Section  436.5(c):  Item  3 
(Litigation) 

Proposed  section  436.5(c)  is  modeled 
after  UFOC  Item  3.^  It  is  one  of  the 


95SBP.43FRaf  59639. 

^SBP.  43  FR  at  59640.  See.  e.g..  FTC  v.  Car 
Checkers.  Bus.  Franchise  Guide  (CCH)  1 10.163  at 
24.043:  FTC  versus  NafI  Consulting  Group,  Inc., 
Bus.  Franchise  Guide  (CCH)  1 11,335  (N.D.  Ill 
1998):  fTCv.  Levinger.  No.  94-0925-PHX  RGB  (D. 
Ariz.  1994).  Cf.  FTCv.  Goddard  Rarities,  Inc.,  No. 
CV93-4602-JMI  (CD.  Cal.  1993). 

s'  In  response  to  the  ANPR.  no  commenter  raised 
any  concerns  about  UFOC  Item  2.  upon  which 
proposed  section  436.5(b)  is  based. 

"Cf.  16  CFR  436.1(a)(3).    • 

'^Only  one  commenter,  Gary  Duval],  criticizes 
the  current  UFOC  Item  3  disclosure,  upon  which 
proposed  section  436.5(c)  is  based.  Among  other 
things.  Mr.  Duvall  suggests  that  franchisors  should 
also  be  able  to  disclose  cases  that  are  resolved  in 
their  fevor,  noting  that  it  might  be  difficult  to 
.  distinguish  between  a  dismissal  without  any 
liability  from  a  settlement  where  both  parties 
received  some  benefit.  Duvall,  Comment  19,  at  1- 
2.  In  addition,  he  opposes  the  disclosure  of 
confidential  settlements,  asserting  that  it 
"discourages  settlement  of  disputes,  and  thereby 
encourages  prolonging  of  litigation  and  arbitration." 
Duvall,  Comment  83,  at  1.  The  Commission, 
however,  finds  that  a  franchisor  can  always  err  on 
the  side  of  caution  and  disclose  a  suit  if  it  is  not 
sure  whether  or  not  it  is  covered  by  Item  3.  In 
addition,  nothing  in  the  Rule  would  prohibit  a 
franchisor  from  making  any  consistent,  truthful 
information  known  to  prospective  franchisees 
outside  of  the  disclosure  document.  The 
Commission  further  believes  that  confidential 
settlements  provide  prospective  franchisees  with 
material  information  needed  to  assess  the  franchise 
offering.  Mr.  Duvall  has  submitted  no  statistics  or 
data  to  support  his  bald  assertion  that  the  required 
disclosure  of  confidential  settlements  causes  harm. 


most  important  anti-fraud  disclosures, 
requiring  franchisors  to  disclose  certain 
material  litigation  involving  the 
franchisor,  its  parent,  predecessors,  and 
officers. '00  Proposed  section  436.5(c) 
improves  the  comparable  Rule 
disclosures  currently  foimd  at  16  CFR 
§436.1(a)(4)  in  several  material  respects. 
First,  it  would  require  franchisors  to 
disclose  litigation  involving 
predecessors  for  the  first  time.  Second, 
it  would  require  a  franchisor  to  disclose 
civil  actions,  other  than  ordinary 
routine  litigation,  that  may  impact  upon 
the  franchisor's  financial  condition  or 
ability  to  operate  the  business.'"' 
Following  the  UFOC  approach, 
proposed  section  436.5(c)  also  includes 
three  instructional  footnotes,  the  most 
important  of  which  advises  franchisors 
on  how  to  disclose  settlement 
agreements  that  may  have 
confidentiality  clauses  (footnote  4).'°2 
The  other  footnotes  clarify  when 
franchisors  must  disclose  dismissed 
civil  actions  (footnote  2)  and  the 
inclusion  of  summary  opinions  of 
counsel  (footnote  3). 

At  the  same  time,  the  Commission 
proposes  to  enhance  UFOC  Item  3  by 
retaining  the  current  Rule  provision 
requiring  the  disclosure  of  litigation 
involving  the  franchisor's  parent.  In 
addition,  the  Commission  would  require 
franchisors  to  disclose  pending 
franchisor-initiated  law  suits  against 
franchisees  on  issues  involving  the 
franchise  relationship.  Currently,  the 
Rule  (and  UFOC  Guidelines)  require 
franchisors  to  disclose  only  siuts  that 
franchisees  have  filed  against  the 
franchisor.  A  franchisor  must  disclose 
suits  it  has  initiated  only  if  the 

franchisee  were  to  file  a  subsequent 
counterclaim.^03 

Based  upon  the  record,  the 
Commission  finds  that  broader  litigation 


Accordingly,  the  Commission  has  no  basis  to 
conclude  that  the  benefits  of  such  disclosure  are 
outweighed  by  any  costs. 

"»See,  e.g.,  FTCv.  Inc.  Dev.,  Inc..  No.  89-0642 
(E.D.  La.  1989):  FTCv.  Hayes,  No.  4:96CV06126SNL 
(E.D.  Mo.  1996).  See  also  Marks.  19  Sept  97  Tr  at 
8. 

""  This  disclosiue  is  entirely  consistent  with 
long-standing  Commission  policy  that  a  franchisor's 
continued  financial  viability  and  ability  to  perform 
as  promised  is  material  to  a  potential  investor.  See. 
e.g..  SBP,  43  FR  at  59650-51,  and  59682. 

'"2  When  NASAA  revised  the  UFOC  in  1993,  it 
explained  that  all  settlements  must  be  disclosed, 
regardless  of  any  confidentiality  clause  they  may 
contain.  Recognizing  that  franchisors  may  have 
contractual  restrictions  on  disclosing  the  existence 
of  confidential  settlements,  NASAA  made  the 
disclosure  requirement  prospective — only 
confidential  settlements  entered  into  after  April  15, 
1993,  (the  date  NASAA  approved  the  revised  UFOC 
Guidelines)  must  be  disclosed.  Proposed  footnote  4 
makes  clear  that  the  Commission  will  follow  the 
NASAA  approach. 

'O'  See  16  CFR  436.1(a)(4Kii)(B):  UFOC,  Item  3.  A. 


disclosures  are  warranted  to  alert 
prospective  franchisees  to  potential 
problems  in  the  franchise  relationship. 
In  the  ANPR,  the  Commission  solicited 
comment  on  whether  it  should  amend 
the  Rule's  litigation  disclosures  to 
require  franchisors  to  disclose 
franchisor-initiated  litigation  in  all 
instances.'***  Several  commenters  favor 
the  ANPR  proposal,  asserting  that 
franchisor-initiated  litigation  is  material 
to  prospective  franchisees  because  it 
sheds  light  on  problems  in  the  franchise 
relationship,  as  well  as  the  extent  to 
which  the  franchisor  is  inclined  to  use 
litigation  to  resolve  disputes.'"*  Others 
oppose  the  ANPR  proposal,  maintaining 
that  franchisor-initiated  litigation  is 
immaterial  to  prospective  franchisees.'* 
To  the  extent  a  franchisee  is  aggrieved 
by  a  franchisor-initiated  suit,  the 
franchisee,  in  thefr  view,  will  surely  file 
a  counterclaim,  which  all  agree  must  be 
disclosed  under  current  law.'*''  They 
also  contend  that  litigation  should  be 
limited  to  suits  that  imply  wrongdoing 
on  the  franchisor's  part:  franchisor- 
initiated  suits  simply  demonstrate  that 
the  franchisor  is  enforcing  its  rights 
under  the  franchise  agreement.'**  They 
fear  that  disclosing  such  litigation 
would  have  a  negative  connotation  to 
prospective  fianchisees,  implying  some 
wrongdoing  on  the  franchisor's  part.'*'^ 
They  also  contend  that  an  expanded 
Item  3  would  "bulk  up"  disclosure 
documents,  thereby  increasing 
compliance  costs.""  One  franchisor 
representative  suggests  that  if  the 
Commission  were  to  require  such  a 
disclosiue  that  it  consider  setting  forth 
a  threshold:  a  franchisor  would  not  have 
to  make  the  disclosure  unless  it  has 
sued  at  least  a  certain  percentage  [i.e., 
5%)  of  the  franchisees  in  its  system. ' ' ' 

After  carefully  considering  the  ANPR 
comments,  the  Commission  proposes  to 
amend  the  UFOC  Item  3  litigation 


""62  FR  at  9120-21. 

'o^SBA.  Comment  36,  at  4-5;  AFA,  Comment  62. 
at  2;  IL  AG.  Comment  77.  at  2;  Lagarias.  Comment 
125,  at  3:  Selden,  Comment  133,  Appendix  B.  at  2: 
Karp,  19  Sept  97  Tr  at  98. 

'"^E.g..  Kaufmann,  Comment  33,  at  4. 

'"''E.g..  Quizno's,  Comment  16.  at  1;  Kaufmann, 
Comment  33,  at  4:  IFA,  Comment  82,  at  1-2; 
Cendant.  Comment  140,  at  3. 

'"*E.g..  Kestenbaum.  Comment  40,  at  1:  Tifford. 
Comment  78,  at  3. 

""E.g.  Kaufmann.  Comment  33.  at  4:  Tifford, 
Comment  78.  at  3:  Cendant,  Comment  140,  at  3.  On 
the  other  hand,  Carl  (effers,  a  franchise  consultant, 
suggests  that  the  disclosure  of  franchisor-initiated 
suits  could  be  viewed  as  a  "positive  attribute," 
showing  that  the  franchisor  is  willing  to  enforce  its 
standards  and  trademark,  and  is  willing  to 
eliminate  aggressively  continuing  violations  of  its 
franchise  agreement.  Jeffers,  Comment  116,  at  1-2. 

'  '"E.g.,  Baer,  Comment  25,  at  3;  Kaufmann, 
Comment  33.  at  4.  See  also  Forsetfa.  18  Sept  97  Tr 
at  20. 

' ' '  Baer,  Comment  25,  at  3. 
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disclosures  by  requiring  franchisors  to 
disclose  material  information  about 
pending  franchisor-initiated  litigation 
involving  the  franchise  relationship. 
There  is  no  doubt  that  a  franchisor  must 
disclose  a  franchisor-initiated  lawsuit  if 
a  franchisee  files  a  counterclaim.  In 
many  instances,  however,  franchisees 
do  not  have  the  financial  resources  to 
hire  an  attorney  to  initiate  a  suit  or  to 
pursue  a  coimterclaim.  >  >^  Therefore,  the 
disclosure  of  litigation  involving  the 
franchise  relationship  should  not 
depend  upon  which  party  happens  to 
have  the  resources  and  the  ability  to  file 
a  law  suit. 

More  important,  the  Commission  is 
persuaded  that  franchisor-initiated  suits 
may  reveal  material  information  to  a 
prospective  franchisee.  For  example,  a 
franchisor  may  routinely  file  suit  to 
collect  royalties  from  franchisees.  Such 
suits  may  show  that  franchisees  are 
unwilling  to  pay  royalties,  or  are  having 
difficulty  making  their  royalty 
payments.  The  royalty  payments  may  be 
too  high  in  light  of  franchisees*  actual 
earnings,  or  the  franchisees  may  be 
unsuccessful  and  cannot  afford  to  pay 
the  royalty  fee.  A  pattern  of  such  suits 
is  highly  material  to  a  prospective 
franchisee  because  it  is  another  source 
of  information  from  which  prospective 
franchisees  can  assess  the  quality  of  the 
relationship  with  the  franchisor  and 
likelihood  of  their  own  success. 
Moreover,  as  noted  above,  the 
overwhelming  number  of  commenters 
who  responded  to  the  ANPR  are  ciurent 
franchisees  voicing  various  complaints 
about  their  relationship  with  the 
franchisor.  These  franchisees  continue 
to  argue  for  more  substantive  regulation 
of  the  franchise  relationship.  While  the 
record  does  not  support  such  a  drastic 
expansion  of  the  Franchise  Rule  by  the 
Commission,  it  does  support  greater 
disclosure  of  suits  initiated  by 
franchisors  against  franchisees 
pertaining  to  the  franchise  relationship. 
Such  disclosiue  no  doubt  would  shed 
greater  light  on  problems  within  a 
franchise  system. 

At  the  same  time,  the  Commission 
shares  the  commenters'  concerns  that 
reqmring  additional  disclosures  may 
increase  the  costs  and  burdens  of 
preparing  a  disclosure  dociunent. 
Therefore,  the  Commission  proposes  to 
limit  the  disclosure  of  franchisor- 


initiated  litigation  as  follows.  First,  the 
proposed  disclosure  is  limited  to 
"material"  franchisor-initiated  law 
smts. '  '3  Arguably,  an  isolated  suit 
against  an  individual  franchisee  might 
not  be  deemed  material  given  the 
number  of  franchisees  in  the  system. 
Second,  the  proposed  disclosure  is 
limited  to  suits  involving  the  franchise 
relationship.  Franchisors  need  not 
disclose  suits  they  initiated  against 
suppliers,  advertisers,  or  other  third 
parties. '  '*  Third,  the  proposed 
disclosure  is  limited  to  pending 
lawsuits:  there  is  no  requirement  that 
franchisor-initiated  suits  be  disclosed 
for  a  full  10  years,  as  franchisors  must 
do  for  suits  alleging,  for  example,  fraud. 
The  Commission  believes  that 
restricting  the  disclosure  to  pending 
lawsuits  is  a  good  compromise  that 
would  likely  be  sufficient  to  show  a 
pattern  of  suits  on  the  franchisor's  part 
without  "bulking  up"  the  disclosure 
document  and  imposing  imdue 
compliance  costs. 

Finally,  the  Commission  wishes  to 
explore  further  the  suggestion  that  a 
franchisor  should  be  required  to 
disclose  franchisor-initiated  litigation 
only  if  the  franchisor  has  sued  at  least 
a  certain  percentage  of  franchisees  in  its 
system.  At  this  time,  however,  the 
record  is  insufficient  for  the 
Commission  to  determine  the  merits  of 
this  suggestion.  Accordingly,  the 
Commission  seeks  comment  on  whether 
a  franchisor-initiated  litigation 
disclosure  should  be  tied  to  a  threshold 
and,  if  so,  what  threshold  would  be 
sufficient. 

d.  Proposed  Section  436.5(d):  Item  4 
(Bankruptcy) 

Proposed  section  436.5(d)  is 
substantially  similar  to  UFOC  Item  4. '" 
It  requires  franchisors  to  disclose 
information  about  any  prior 
bankruptcies.  Proposed  section  436.5(d) 
enhances  the  comparable  Rule 


■■2 Peter  Lagarias  observes  that  "(flranchisors  are 
often  able  to  wield  the  threat  of  litigation,  especially 
by  threatening  to  seek  attorneys  fees,  to  deter 
franchisees  from  suing  or  maintaining  lawsuits 
against  them.  Thus,  while  loss  of  a  single  lawsuit 
is  seldom  significant  to  franchisors,  loss  of  a  lawsuit 
against  their  franchisor  is  often  fatal  for 
franchisees."  Lagarias,  Comment  125,  at  3.  See  also 
Merret,  Comment  126.  at  1;  Brandt,  Comment  137, 
at  1:  Do*.  7  Nov  97  Tr  at  267. 


<  ■'  See  Quinzo's,  Comment  16.  at  1. 

■"Cendant  notes  that  in  vicarious  liability  cases 
(where  a  customer  sues  the  franchisor  for  alleged 
wrongdoings  by  the  individual  franchisee),  the 
franchisor  often  must  sue  the  franchisee  to  protect 
its  interests  and  to  obtain  indemnification.  Cendant 
believes  that  such  suits  are  really  between  the 
customer  and  the  franchisor  and  are  not  indicative 
of  franchise  system  performance.  Cendant, 
Comment  140,  at  3.  The  Commission  agrees. 
Accordingly,  the  proposed  Item  3  disclosure  would 
require  franchisors  to  disclose  only  those  suits  they 
initiate  against  franchisees  involving  the  franchise 
relationship.  Most  often,  this  would  include  suits 
for  failure  to  pay  royalties  or  to  comply  with 
operations  standards.  It  would  not  extend  to  all 
suits  filed  by  the  franchisor  against  the  franchisee, 
such  as  suits  for  indemnification  for  actions  outside 
the  franchise  contract. 

i»  In  response  to  the  ANPR,  no  commenter  raised 
any  concerns  about  UFOC  Item  4,  upon  which 
proposed  section  436.S(d)  is  based. 


disclosures  found  at  16  C.F.R. 
§436.Ka)(5)  in  two  respects:  (1) 
Franchisors  would  disclose  bankruptcy 
information  about  their  predecessors 
and  affiliates;  and  (2)  franchisors  would 
make  the  disclosures  for  10  years, 
instead  of  the  current  seven  years. 
Proposed  section  436.5(d)  also  clarifies 
that  franchisors  must  disclose  foreign 
proceedings  comparable  to  bankruptcy. 
Proposed  section  436.5(d)  differs  from 
the  UFOC  Guidelines,  however,  by 
retaining  the  Rule's  ciurent  requirement 
that  franchisors  include  information 
about  a  parent's  prior  bankruptcy. '  >^ 

e.  Proposed  Section  436.5(e):  Item  5 
(Initial  Franchise  Fee) 

Proposed  section  436.5(e)  begins  a 
series  of  three  disclosures  concerning 
the  total  costs  involved  in  purchasing 
and  operating  a  franchise.  ""^  Modeled 
after  UFOC  Item  5,  it  requires 
franchisors  to  disclose  information 
about  the  initial  franchise  fee,  including 
whether  such  fees  are  refundable. '  '^ 
Proposed  section  436.5(e)  enhances  the 
comparable  Rule  disclosures  foimd  at  16 
CFR  436.1(a)(7)  by  enabling  franchisors 
to  provide  a  range  of  fees,  instead  of  a 
fixed  fee.  Arguably,  a  franchisor  who 
ofiers  a  franchise  at  a  price  that  is  not 
reflected  in  its  disclosure  document 
might  violate  the  Rule  because  the  seller 
has  not  provided  the  prospect  with 
complete  and  accurate  pre-sale 
disclosure  of  the  price  terms.  In  effect, 
proposed  section  436.5(e)  clarifies  that 
franchisors  can  negotiate  with  a 
prospective  franchisee  over  the  initial 
franchise  fee,  without  potentially 
violating  the  Rule. 

f.  Proposed  Section  436.5(f):  Item  6 
(Recurring  or  Occasional  Fees) 

Proposed  section  436.5(f),  the  second 
cost  disclosure,  is  substantially  similar 
to  UFOC  Item  6."8  It  requires 
franchisors  to  disclose  recurring  fees 
associated  with  operating  a  franchise 
(e.g.,  royalties,  advertising  fees,  and 
transfer  fees).  This  disclosure  recognizes 
that  a  prospective  franchisee's 
investment  is  not  limited  to  the  initial 
franchise  fee  alone.  Rather,  a  franchisee 


"•See  16  CFR  436.1(a)(5). 

*>' Pre-sale  disclose  of  cost  information  is 
prevalent  in  Commission  trade  regulation  rules. 
E.g.,  Trade  Regulation  Rule  Pursuant  to  the 
Telephone  Disclosure  and  Dispute  Act  of  1992 
("900  Number  Rule"),  16  CFR  308  at  308.3(b): 
Telemarketing  Sales  Rule.  16  CFR  310  at  §  310.3; 
Funeral  Industry  Practices  Rule,  16  CFR  453  at 
453.2. 

""In  response  to  the  ANPR,  no  commenter  raised 
any  concerns  about  UFOC  Item  5,  upon  which 
proposed  section  436.5(e)  based. 

"» In  response  to  the  ANPR.  no  commenter  raised 
any  concerns  about  UFOC  Item  6,  upon  which 
proposed  section  436.5(f)  is  based. 
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may  incur  considerable  costs  in  the 
operation  of  the  business  that  will 
significantly  impact  upon  his  or  her 
ability  to  continue  operations  and 
ultimately  be  successful.  ^  ^o 

Consistent  with  the  UFOC  Guidelines 
approach,  proposed  section  436.5(f) 
enhances  the  comparable  Rule 
disclosxire  provisions  found  at  16  CFR 
436.1(a)(8)  by  adding  a  disclosure  about 
advertising  and  purchasing  cooperatives 
from  which  franchisees  are  required  to 
purchase  goods  or  services.  The 
franchisor  must  also  disclose  the  voting 
power  of  any  company-owned  outlets  in 
the  cooperative  and,  if  company  store 
voting  power  is  controlling,  the  range  of 
required  fees  charged  by  the  cooperative 
must  be  disclosed.  These  additional 
disclosures  better  enable  prospective 
franchisees  to  understand  their  total 
costs  of  conducting  business. 

g.  Proposed  Section  436.5(g):  Item  7 
(Estimated  Initial  Investment) 

Proposed  section  436.5(g),  the  third 
cost  disclosure,  requires  franchisors  to 
disclose  additional  expenses  necessary 
to  commence  business  {e.g.,  rent, 
equipment,  inventory)  in  an  easy-to- 
read  tabular  format.  It  is  based  upon 
UFOC  Item  7,  which  addresses  fees  paid 
to  third  parties.  ^21  Proposed  section 
436.5(g)  enhances  the  comparable  Rule 
disclosures  found  at  16  CFR  436.1(a)(7) 
by  requiring  franchisors  to  disclose 
"additional  funds"  required  before 
operations  begin  and  "during  the  initial 
phase  of  the  franchise."  This 
information  is  essentially  the  same  as  a 
working  capital  disclosure.  The  UFOC 
defines  the  term  "initial  phase"  to  mean 
at  least  three  months  or  a  reasonable 
period  for  the  industry.  Franchisors 
must  also  identify  the  factors,  basis,  and 
experience  they  have  considered  in 
determining  the  level  of  additional 
funds.  These  disclosures  assist 
prospective  franchisees  to  understand 
not  only  the  costs  of  entering  into  the 
business,  but  their  likely  operational 
costs  until  they  can  break  even.  These 


'2°The  failure  to  disclose  all  material  ongoing 
costs  involved  in  using  a  product  or  service  is  a 
violation  of  section  5.  See,  e.g..  FTC  v.  Minuteman 
Press  Infl,  No.  C-93-2496-DRH  (E.D.N.Y.  1993); 
FTC  V.  SiueCheK  Sys.  No.  1-97-CV-2015  (JTC) 
(N.D.  Ga.  1997);  In  the  Matter  of  Jenny  Craig,  1998 
FTC  Lexis  13  (February  27,  1998);  FTC  v.  Design 
Travel  No.  C-97-0833  MHP  (N.D.  Cal.  1993);  In  the 
Matter  of  General  Motors,  102  F.T.C.  1741  (1983). 
Proposed  section  436.5(f)  is  also  consistent  with 
many  Commission  trade  regulation  rules  that 
require  sellers  to  disclose  post-sale  costs  and 
conditions  that  will  impact  upon  the  consumer's 
ultimate  cost  in  using  the  product  or  service.  E.g., 
Appliance  Labeling  Rule.  16  CFR  305  at  305.11;  900 
Number  Rule,  16  CFR  308  at  308.3;  Telemarketing 
Sales  Rule,  16  CFR  310  at  310.3. 

"'  In  response  to  the  ANPR,  no  commente'r  raised 
any  concerns  about  UFOC  Item  7,  upon  which 
proposed  section  436.S(g)  is  based. 


enhanced  disclosures  are  entirely 
consistent  with  the  Rule's  general  policy 
of  requiring  full  cost  and  expense 
disclosures. 

h.  Proposed  Section  436.5(h):  Item  8 
(Restrictions  on  Soiu'ces  of  Products  and 
Services) 

Proposed  section  436.5(h)  is  one  of 
several  Rule  provisions  that  require 
franchisors  to  state  with  specificity  the 
legal  obligations  and  restrictions 
imposed  on  the  franchisee.  Modeled 
after  UFOC  Item  8,  it  requires  the 
franchisor  to  disclose  obligatory 
purchases,  restrictions  on  sources  of 
products  and  services,  the  conditions 
under  which  the  franchisor  will  approve 
alternative  supplies  or  products,  and  the 
amoimt  of  any  rebates  the  franchisor 
may  receive  from  required  suppliers. 
Proposed  section  436.5(h)  enhances  the 
ciuxent  Rule  disclosures  found  at  16 
CFR  436.1(a)(9)-(ll)  by  requiring 
greater  disclosure  about  the 
circumstances  under  which  the 
franchisor  will  authorize  substitute 
goods  '^^  and  whether,  by  contract  or 
practice,  the  franchisor  provides 
material  benefits  to  franchisees  who  use 
designated  or  approved  suppliers,  such 
as  permitting  renewals  or  providing 
additional  outlets.  It  also  reqmres  the 
disclosure  of  purchasing  or  distribution 
cooperatives  and  whether  the  franchisor 
negotiates  purchase  arrangements  with 
suppliers  for  the  benefit  of  fimichisees. 
These  additional  disclosiu-es  enable 
prospective  franchisees  to  assess  better 
their  likely  costs  and  benefits,  as  well  as 
thefr  independence  from  the  fi^nchisor. 

In  response  to  the  ANPR,  several 
commenters  voice  concern  about  source 
restrictions  that  prevent  franchisees 
from  obtaining  comparable  supplies  at 
cheaper  rates. ^^s  Pqj.  example,  one 
franchisee  states  that  fi^anchisors  "put 
you  in  an  uncompetitive  situation  with 
other  people  in  the  same  business 
because  you  are  paying  higher  than  fafr 
market  value  for  the  price  of  the  goods 
that  you  receive  from  them."  '^4  These 
commenters  generally  do  not  allege  that 


"■'In  response  to  the  ANPR,  a  few  franchisees 
reported  that  their  franchisors  failed  to  approve 
alternative  suppliers  or  made  it  difficult  for 
franchisees  to  find  alternative  sources  of  supplies. 
E.g..  Chiodo,  21  Nov  97  Tr  at  308-09;  Hockert-Lotz, 
id  at  325-327. 

^"E.g.,  Manuszak,  Comment  13.  at  1;  Weaver, 
Comment  17,  at  1;  Mueller,  Comment  29,  at  2; 
Gagliati,  Comment  72,  at  1;  Buckley,  Comment  97, 
at  1;  Rafizadeh,  7  Nov  97  Tr  at  288^9:  Slimak.  22 
Aug  97  Tr  at  26.  See  also  Kezios.  Comment  64.  at 
2-3. 

"*  Brickner,  Comment  128.  Brickner  adds  that  he 
also  must  purchase  specific  equipment  from  only 
one  manufacturer  and  the  franchisor  is  the  only 
supplier.  Id.  See  also  Buckley,  Comment  97  at  3; 
Myklebust,  Comment  101;  Chiodo.  21  Nov  97  Tr  at 
293-94. 


their  franchisors  failed  to  disclose 
source  restrictions,  but  complain  about 
the  abusive  nature  of  such  restrictions. 
Other  commenters,  however,  question 
the  sufficiency  of  UFOC  Item  8,  urging 
the  Commission  to  expand  Item  8  to 
require  franchisors  to  disclose  more 
information  about  their  practices  and 
intentions  with  respect  to  the  provision 
of  competitive  alternative  sources  of 
supply,'25  or  to  require  franchisors  to 
include  a  specific  risk  factor  about 
sourcing  restrictions  in  their  Item  8 
disclosure. '26 

The  Commission  believes  that  the 
ANPR  comments  clearly  support  the 
proposition  that  full  disclosure  about 
source  restrictions  and  purchasing 
obligations  is  warranted.  Nonetheless, 
the  Commission  believes  that  proposed 
section  436.5(h)  strikes  the  right  balance 
between  pre-sale  disclosure  and 
compliance  costs  and  burdens,  and  is 
sufficient  to  warn  prospective 
franchisees  about  source  restrictions, 
purchase  obligations,  and  approval  of 
alternative  suppliers. 

i.  Proposed  Section  436. 5(i):  Item  9 
(Franchisee's  Obligations) 

Except  for  some  minor  editing, 
proposed  section  436. 5(i)  is  identical  to 
UFOC  Item  Q.'^^  There  is  no  counterpart 
in  the  current  Rule.  Proposed  section 
436.5(i)  requires  franchisors  to  provide 
an  easy-to-imderstand  table  that  cross 
references  the  sections  of  the  franchise 
agreement  and  disclosure  document  that 
explain  the  franchisee's  legal  obligations 
in  greater  detail. '^a  The  Cominission 
finds  that  this  proposed  disclosure 
serves  an  important  consumer 
protection  fimction,  giving  prospective 


'"Sclden,  Comment  133,  Appendix  B,  at  1. 
*  ""  Zarco.  Comment  134,  at  2.  Harold  Brown,  a 
franchisee  advocate,  also  urges  the  Commission  to 
prohibit  direct  and  indirect  "kick-backs"  from 
third-party  vendors  to  the  franchisor.  Brown, 
Comment  4  at  3.  The  Commission,  however, 
believes  that  proposed  section  436.S(h)(5),  requiring 
the  disclosure  of  revenue  to  the  franchisor  from 
franchisee  purchases,  is  sufficient  to  address  this 
issue. 

'2'Only  one  commenfer,  Gary  Duvall.  ra^ises  any 
concern  about  UFOC  Item  9,  upon  which  proposed 
section  436.5(i)  is  based.  Mr.  Duvall  suggests  that 
the  Commission  permit  a  franchisor  to  opt  out  of 
Item  9  if  the  franchisor  provides  prospective 
franchisees  with  a  detailed  table  of  contents  or 
index  to  their  franchise  agreement.  Duvall, 
comment  19,  at  2.  In  an  effort  to  harmonize  federal 
and  state  disclosure  laws,  however,  the  Commission 
is  inclined  to  adopt  UFOC  Item  9  in  its  entirety. 

'^•Proposed  section  436.5(i)  is  consistent  with 
other  trade  regulation  rules  where  the  Commission 
has  recognized  that  information  about  legal  risks  to 
consumers  is  material.  E.g.,  900  Number  Rule.  16 
CFR  308  at  308.7  (obligations  concerning  billing 
disputes);  Negative  Option  Rule.  16  CFR  42S  at 
425.1(a)(l)(ii)  (minimum  purchase  obligations): 
Door-to-Door  Sales  Rule.  16  CFR  429  at  429.1|e) 
(obligations  regarding  cancellations);  Warranty 
Disclosures,  16  CFR  701  at  701.3(a)(S)  (obligations 
to  obtain  performance). 


57306 


Federal  Regigter/Vol.  64,  No.  204 /Friday,  October  22,  1999 /Proposed  Rules 


franchisees  an  easy-to-understand 
roadmap  to  theii  franchise  agreement 
and  disclosure  document,  without 
imposing  great  compliance  costs  or 
burdens  on  franchisors.  In  addition,  the 
significant  number  of  comments 
detailing  franchise  relationship 
problems  would  tend  to  support  the 
need  to  provide  prospective  franchisees 
with  more  guidance  in  understanding 
and  reviewing  a  franchise  agreement. 

j.  Proposed  Section  436.5(j):  Item  10 
(Financing) 

Proposed  section  436.5(j)  requires  the 
franchisor  to  disclose  all  the  material 
terms  and  conditions  of  any  financing 
agreements,  including  the  annual 
percentage  rate,  the  number  of 
payments,  penalties  upon  default,  and 
any  consideration  received  by  the 
franchisor  for  referring  a  prospective 
franchisee  to  a  lender.  For  the  most  part, 
these  disclosures  are  comparable  to  the 
disclosures  lenders  must  make  under 
the  Federal  Reserve's  Regulation  M 
(Consumer  Leasing],  12  CFR  213,  and 
Regulation  Z  (Truth  in  Lending],  12  CFR 
226.  Based  upon  UFOC  Item  10,i29 
proposed  section  436. 5(j)  enhances  the 
current  Rule  disclosures  found  at  16 
CFR  436.l(a)(12)  by  requiring 
franchisors  to  disclose  any  interest^n 
the  financing  in  terms  of  an  Annual 
Percentage  Rate,  consistent  with  other 
consumer  credit  transactions.  It  also 
requires  more  disclosiire  about  what  the 
financing  covers,  waiver  of  defenses, 
and  the  franchisor's  practice  or  intent  to 
sell  or  assign  the  obligation  to  a  third 
party.  Proposed  section  436.5(j)  also 
makes  clear  that  the  franchisor  may 
provide  this  information  in  summary 
table  format,  and  Appendix  A  to  the 
proposed  Rule  offers  a  sample  table. 

k.  Proposed  Section  436.5(k):  Item  11 
(Franchisor's  Assistance,  Advertising, 
Computer  Systems,  and  Training) 

Proposed  section  436.5(k)  requires 
franchisors  to  disclose  their  obligations 
to  franchisees  with  respect  to  pre- 
opening  and  ongoing  assistance  (such  as 
site  selection,  training,  and  advertising) 
in  tabular  form,  with  cross  references  to 
the  corresponding  provisions  of  the 
franchise  contract. '3°  It  expands  the 


'"As  with  most  of  the  other  disclosures,  no 
commenters  raised  any  objections  to  UFOC  Item  10. 
upon  which  proposed  section  436.5(j)  is  based. 

>™  Misrepresentations  about  promised  support 
and  assistance  are  among  the  most  common 
allegations  in  franchise  cases  and  continue  to  be  a 
source  of  numerous  franchisee  complaints.  E.G.. 
FTCv.  NafI  Consulting  Group.  Inc.,  No.  98  C  0144 
(N.D.  HI  1998):  FTCv.  Hayes.  No.  4:96CV061126 
SNL  (E.D.  Mo.  1996);  FTCv.  Infl  Computer 
Concepts.  Inc..  No.  1:94CV1678  (N.D.  Ohio  1994); 
United  States  v.  Megatrend  Telecomm..  Inc..  No. 
3:93  CV  22220  AVC  (D.Ct.  1993);  FTCv.  InteHipay. 


comparable  Rule  provisions  foimd  at  16 
CFR  436.1(a)(17)--{18)  by  requiring 
franchisors  to  explain  in  greater  detail 
their  site  selection  criteria  and  the 
natiu«  of  their  training  program.  It  also 
requires  additional  disclosures 
concerning  the  extent  of  advertising 
assistance  and  the  operation  of  local, 
regional,  and  national  advertising  co- 
ops. Proposed  section  436. 5(k)  also 
addresses  major  technological  changes 
in  franchising  since  the  Rule  was 
promulgated  in  the  late  1970s. 
Specifically,  it  requires  greater 
disclosure  about  the  required  use  of 
computers  and  electronic  cash 
registers."'  The  Commission  believes 
that  these  disclosures  are  necessary  to 
address  frequent  franchisee  complaints 
about  promised  assistance  and  related 
obligations.  Each  of  these  expanded 
disclosures  sheds  greater  light  on  the 
level  of  services  and  assistance 
promised  to  prospective  franchisees,  as 
well  as  related  franchisee  obligations, 
and  therefore  are  material.  The  pre-sale 
disclosure  of  this  information  to 
prospective  franchisees  is  also  likely  to 
reduce  misimderstandings  and  conflict 
during  the  franchise  relationship. 

Two  commenters,  however,  question 
the  sufficiency  of  UFOC  Item  11,  upon 
which  proposed  section  436.5(k)  is 
based.  One  franchisee  advocate 
contends  that  the  UFOC  Item  ll's  short- 
hand references  to  the  franchise  contract 
"offend[s]  the  basic  purpose  of  the 
disclosure  statement,  namely,  to  provide 
the  prospective  franchisee  with  a 
reliably  complete  description  of  what  is 
being  purchased."  "^  He  urges  the 
Conmiission  to  require  a  franchisor  to 
provide  prospects  with  a  more  in-depth 
analysis  of  each  of  the  franchisor's 
obligations.  A  franchisor  representative 
raises  a  concern  about  the  disclosures 
concerning  computer  systems.  UFOC 
Item  1 1 ,  and  by  extension  proposed 
section  436.5(k),  require  franchisors  to 
disclose  information  about  the  nature  of 
their  computer  systems  and  any 
assistance  available  to  franchisees 
concerning  such  systems.  This 
commenter  does  not  disagree  with  the 
need  for  the  disclosure,  but  notes  that 
many  start-up  franchisors  are  "not 
certain  which  computer  system  or 


Inc.,  Bus.  Franchise  Guide  (CCH)  1 10,061  (S.C  Tx. 
1992);  FTCv.  Blanc,  Bus.  Franchise  Guide  (CCH) 
1 10.032  (N.D.  Ga  1992).  See  also  Lundquist  22  Aug 
97  Tr  at  45;  Gray,  comment  22,  at  1;  Dady  &  Gamer, 
Comment  127.  at  4:  Mousley,  29  July  97  Tr  at  4- 
7. 

"'In  response  to  the  ANPR,  a  few  commenters 
voiced  concerns  about  maintenance  obligations 
regarding  computer  systems  and  related  equipment. 
E.g.  Fetzer,  19  Sept  97  Tr  at  42;  Rafizadeh,  7  Nov 
97  Tr  at  292.  See  also  NCA-7  Eleven  Franchisees, 
Comment  113,  at  2. 

"^  Brown,  comment  4.  at  5. 


software  they  expect  to  have  the 
franchisees  use.  Provision  should  be 
made  for  these  new  franchisors."  "3 

In  light  of  the  overwhelming  number 
of  comments  urging  the  Commission  to 
adopt  the  UFOC  format,  the 
Commission  finds  no  compelling 
justification  to  expand  Item  11,  as 
suggested  above.  Requiring  franchisors 
to  repeat  in  the  disclosure  document 
what  they  already  disclose  in  their 
contract  would  appear  to  impose  costs 
on  franchisors  without  any  clear  benefit 
to  prospective  franchisees.  Multiple 
disclosure  might  greatly  increase  the 
size  of  a  disclosure  document,  making  it 
more  daunting  to  read.  The 
Commission,  however,  is  concerned  that 
the  UFOC  Item  11  disclosures 
concerning  computer  systems  may  not 
provide  adequate  guidance  to  start-up 
franchisors.  Specifically,  a  start-up 
franchisor  may  require  franchisees  to 
use  computer  systems  in  the  futiu«,  but 
may  not  have  the  specific  computer 
requirements  available  at  the  time  of  the 
franchise  sale.  Based  upon  the  record, 
the  Commission  cannot  assess  the 
extent  to  which  proposed  section 
436.5(k)  may  impose  undue  costs  or 
burdens  on,  or  otherwise  disadvantage, 
start-up  franchise  systems.  Accordingly, 
the  Commission  solicits  additional 
comment  on  this  issue. 

1.  Proposed  Section  436.5(1):  Item  12 
(Territory) 

Proposed  section  436.5(1)  addresses 
exclusive  territories,  as  well  as 
competition  from  franchisors  selling 
similar  goods  or  services  imder  the  same 
or  a  different  trade  name.  The 
Commission  believes  this  provision  is 
one  of  the  most  important  disclosure 
items,  preventing  fraud  and  misleading 
statements  concerning  protected 
territories  and  competition.  Indeed,  the 
Commission  has  brought  a  niunber  of 
law  enforcement  actions  against  false  or 
misleading  exclusive  territory 
representations.'^  Proposed  section 
436.5(1)  enhances  the  current  Rule's 
disclosures  found  at  16  CFR  436.1(a)(3)- 
(13)  in  several  respects,  including 
requiring  franchisors  to  disclose  the 
conditions,  if  any,  under  which  they 
will  approve  the  relocation  of  the 
franchisee's  business  and  the 
franchisee's  establishment  of  additional 


133  Kestenbaum,  Comment  40,  at  2. 

"♦E.g.,  FTCv.  Infl  Computer  Concepts.  Inc.,  No. 
1:94CV1678  (N.D.  Ohio  1994);  fTC  v.  O'Rourke.  No. 
93-6511  (S.D.  Fla.  1993);  FTCv.  Nat'l Bus. 
Consultants,  Inc..  Bus.  Franchise  Guide  (CCH) 
1 9,365  (E.D.  La.  1989):  FTCv.  American  Safe 
Mktg..  Inc..  Bus.  Franchise  Guide  (CCH)  1 9,350 
(N.D.  Ga.  1989):  FTCv.  American  Legal  Distrib.. 
Inc..  Bus.  Franchise  Guide  (CCH)  1 9,090  (N.D.  Ga. 
1988);  United  States  v.  CD.  Control  Tech.,  Inc.,  Bus. 
Franchise  Guide  (CCH)  1 9,851  (E.D.N.Y.  1985). 
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outlets.  Franchisors  must  also  disclose 
any  present  plans  to  operate  a 
competing  franchise  system  offering 
similar  goods  or  services  or  to  sell 
through  alternative  channels  of 
distribution. 

Unlike  most  disclosure  items — which 
generated  little  comment  in  response  to 
the  ANPR— UFOC  Item  12  generated  a 
significant  number  of  comments.  In 
particular,  franchisees  and  their 
advocates  complain  about 
"encroachment,"  where  a  franchisor 
essentially  competes  with  its 
franchisees  by  establishing  company- 
owned  or  new  franchised-outlets  in  the 
same  market,  or  sells  the  same  goods  as 
the  franchisee  through  alternative 
channels  of  distribution. '^s  These 
commenters  contend  that  encroachment 
has  a  devastating  effect  upon  an 
individual  franchisee  who  does  not 
have  a  contractual  right  to  an  exclusive 
territory, '36  and  they  urge  the 
Commission  to  ban  encroachment  as  an 
abusive  and  unfair  practice.  Other 
commenters  urge  the  Commission  at  the 
very  least  to  expand  the  disclosures 
about  territories  to  include  more 
information  about  the  franchisor's  past 
practices  and  specific  expansion 
plans.  >  3^  Finally,  several  franchisees 
suggest  that  the  Commission  should 
strengthen  the  UFOC's  "encroachment" 
risk  factor.  For  example,  one  commenter 
suggests  that  franchisors  should  be 
required  to  state:  "The  company 
reserves  the  right  to  increase  the  nimiber 
of  franchised  or  company-owned  units 
in  an  area.  In  the  past,  we  have  been 
known  to  put  another  outlet  in  close 
proximity  to  an  existing  imit.  This 
action  generally  has  a  negative  impact 
on  the  gross  and/or  net  sales  of  the  pre- 
existing unit."  '38 

The  Commission  believes  that 
proposed  section  436.5(1)  strikes  the 
appropriate  balcmce,  ensuring  that 
prospective  franchisees  will  receive 
material  information  about  the  extent  to 


1^'  E.g.,  Brown,  Comment  4,  at  2;  Manuszak, 
Comment  13,  at  1;  AFA,  Comment  62,  at  1;  Orzano, 
Comment  73,  at  1;  Buckley,  Comment  97,  at  3: 
Marks,  Comment  107,  at  2;  Zarco  &  Paido, 
Comment  134,  at  2. 

'^£.g.,  Parker,  Comment  10,  at  1;  L.  Gaither, 
Comment  68,  at  1;  Vidulich.  22  Aug  97  Tr  at  17; 
Christiano,  19  Sept  97  Tr.  at  SO;  Bundy.  6  Nov  97 
Tratl35. 

137  For  example,  Andrew  Selden  suggests  that 
"Item  12  should  be  elaborated  to  require  full 
disclosure  of  past  practice,  current  intention  or 
future  possibility  of  franchisor-sponsored 
competitive  activities  that  have  the  prospect  of 
impacting  the  franchisee's  business.''  Seldon, 
Comment  133,  Appendix  B,  at  1.  See  also,  Oady  ^ 
Gamer,  Comment  127,  at  4. 

>^  Zarco  &  Pardo,  Comment  134.  at  2.  See  also 
G.  Gaither,  Comment  69,  at  1;  Orzano,  Comment  73, 
at  1;  Dady  &  Gamer,  Conunent  127,  at  3;  Cordell, 
6  Nov  97  Tr  at  136;  Kezios,  6  Nov  97  Tr  at  142. 


which  they  will  receive  a  protected 
territory  and/or  are  likely  to  face 
competition  from  the  franchisor. 
Disclosure  about  a  franchisor's  past 
practices  and  future  policies,  however, 
appears  to  be  imwarranted.  A 
franchisor's  past  policies  and  practices 
regarding  territories  and  means  of 
distribution  are  arguably  irrelevant 
because  they  do  not  necessarily  shed 
any  light  on  the  franchisor's  practices 
that  will  govern  a  particular  franchise 
relationship.  '3^  In  the  same  vein,  a 
franchisor's  expansion  policies  in  one 
location  may  be  irrelevant  to  a 
prospective  franchisee  who  intends  to 
operate  his  or  her  outlet  in  another. 
Moreover,  prospective  franchisees  may 
be  able  to  discover  past  practices  on 
their  own  by  speaking  with  current  and 
former  franchisees. 

The  Commission  also  believes  it  is 
unreasonable  to  require  franchisors  to 
disclose  h5rpothetical  possibilities  about 
future  expansion.  Indeed,  by  not 
granting  an  exclusive  territory,  the 
franchisor  has  effectively  reserved  to 
itself  the  imrestricted  right  to  expand 
the  number  of  outlets  or  to  sell  its 
products  or  services  via  alternative 
channels  of  distribution.  For  that 
reason,  proposed  section  436.5(1) 
provides  that  franchisors  not  offering 
exclusive  territories  must  state:  "You 
will  not  receive  an  exclusive  territory. 
[Franchisor]  may  establish  other 
franchised  or  company  owned  outlets 
that  mpiy  compete  with  your  location." 
Although  the  Commission  generally 
disfavors  the  use  of  risk  factors  that 
merely  repeat  what  is  expressly  or 
impliedly  stated  in  the  franchise 
agreement,  the  Commission  agrees  that 
the  disclosure  of  this  specific  risk  factor 
is  warranted  in  light  of  the  considerable 
number  of  franchisee  complaints 
regarding  encroachment.  Armed  with 
such  information,  prospective 
franchisees  can  shop  for  a  competing 
franchise  system  that  does  offer 
protected  territories,  if  they  so  choose. 

m.  Proposed  Section  436.5(m):  Item  13 
(Trademarks) 

Proposed  section  436.5(m)  is  intended 
to  be  identical  to  UFCX]  Item  13.  It 
requires  franchisors  to  disclose 
information  about  the  principal 
trademarks  that  will  be  licensed  to  the 


■Mfhe  Commission  believes  that  the  issue  of 
encroachment  is  essentially  a  contractual  matter. 
Absent  an  express  grant  of  a  protected  territory,  a 
franchisor  is  generally  free  to  establish  as  many 
outlets  (company-owned  or  fr'anchised)  in  any 
particular  market  as  it  wishes.  A  few  state  courts 
(or  federal  courts  applying  state  law),  however, 
have  held  that  encroachment  violates  state  implied 
covenants  of  good  faith  and  fair  dealing.  See,  e.g.. 
In  re  Vylene  Enter.,  Inc.,  90  F.3d.  1472  (9th  Cir. 
1996). 


franchisee  for  use  in  operating  the 
outlet. '*"  This  is  an  anti-fraud  provision, 
ensuring  that  franchisors  do  not 
misrepresent  the  value  of  the  trademaric 
underlying  the  franchise  system. 

The  current  Rule  provision  addressing 
trademarks,  section  436.1(a)(iii),  merely 
requires  the  franchisor  to  identify  its 
trademarks.  Following  UFOC  Item  13, 
proposed  section  436. 5(m)  enhances  the 
current  Rule  requirements  by  requiring 
more  detailed  disclosures,  including 
whether  the  trademark  is  registered  with 
the  U.S.  Patent  k  Trademark  Office,'*' 
and  the  existence  of  any  pending 
litigation,  settlements,  agreements,  or 
superior  rights  that  may  limit  the 
franchisee's  use  of  the  trademark. 
Proposed  section  436.5(m)  also  explains 
the  franchisor's  contractual  obligations 
to  protect  the  franchisee's  right  to  use 
the  mark  against  claims  of  infringement 
or  unfafr  competition.  These  additional 
disclosures  are  entirely  consistent  with 
the  Commission's  long-standing  policy 
of  requiring  the  disclosure  of  material 
information  about  the  costs  and  benefits 
of  entering  into  the  franchise 
relationship. 

n.  Proposed  Section  436.5(n):  Item  14 
(Patents,  Copyrights,  Proprietary 
Information) 

Proposed  section  436.5(n)  is  intended 
to  be  identical  to  UFOC  Item  14. '^^  ft  is 
another  anti-fraud  provision,  ensuring 
that  franchisors  do  not  misrepresent  the 
nature  of  their  intellectual  property, 
such  as  secret  recipes  or  manufacturing 
processes,  the  existence  of  which  often 
makes  the  purchase  of  a  franchise  an 
attractive  option,  especially  to 
consumers  without  prior  business 
experience.  Like  trademark  limitations, 
restrictions  on  the  use  of  the 
franchisor's  intellectual  property  are 
material  because  they  not  only  can 
seriously  diminish  the  value  of  the 
franchise,  but  could  undermine  the 
franchisee's  ability  to  operate  the 
business.  No  comparable  provision  is 
found  in  the  ciurent  Rule.  In  keeping 
with  the  goal  of  reducing 
inconsistencies  between  federal  and 
state  disclosure  law,  the  Commission 


'^oin  response  to  the  ANPR,  no  commenter  raised 
any  concerns  about  UFOC  Item  13,  upon  which 
proposed  section  436. S(m)  is  based. 

<*■  If  the  mark  is  not  registered,  the  franchisor 
must  provide  the  following  warning:  "By  not 
having  a  Principal  Register  federal  registration  for 
(name  or  description  of  symbol).  (Name  of 
Franchisor)  does  not  have  certain  presumptive  legal 
rights  granted  by  a  registration." 

'*'  In  response  to  the  ANPR.  no  commenter  raised 
any  concerns  about  UFOC  Item  14.  upon  which 
proposed  section  436.5(n)  is  based. 


57308  Federal  Register /Vol.  64,  No.  204 /Friday,  October  22,  1999 /Proposed  Rules 


believes  that  adopting  UFOC  Item  14  is 
warranted.''*' 

o.  Proposed  Section  436. 5(o):  Item  15 
(Obligation  To  Participate  in  the  Actual 
Operation  of  the  Franchise  Business) 

Proposed  section  436.5(o)  is  intended 
to  be  identical  to  UFOC  Item  15.'*«  It 
reqiiires  franchisors  to  disclose  whether 
franchisees  must  participate  personally 
in  the  direct  operation  of  the 
firanchise.''*'  Proposed  section  436.5(o) 
enhances  the  current  Rule  disclosures 
found  at  16  CFR  436.1(a)(14),  however, 
in  several  respects.  It  requires 
firanchisors  to  disclose  not  only 
obligations  under  the  franchise 
agreement,  but  obligations  to  participate 
directly  arising  from  other  agreements 
or  as  a  matter  of  practice.  Franchisors 
must  also  state  if  direct  participation  is 
recommended.  Proposed  section 
436.5(o)  also  requires  francnisors  to 
disclose  any  limitations  on  whom  the 
franchisee  can  hire  as  a  supervisor  and 
any  restrictions  that  the  franchisee  must 
place  on  its  manager.  If  the  franchise  is 
a  business  entity,  the  franchisor  must 
also  disclose  the  amoimt  of  equity 
interest  that  the  supervisor  must  have  in 
the  franchise.  Armed  with  such 
disclosures,  prospective  franchisees  will 
have  a  much  better  understanding  of  the 
personal  commitment  required  to 
operate  the  franchise. 

p.  Proposed  Section  436.5(p):  Item  16 
(Sales  Restrictions) 

Proposed  section  436.5(p)  is  intended 
to  be  identical  to  UFOC  Item  16. ''♦^  Like 
other  Rule  provisions  governing  a 
franchisee's  method  of  operation,  it 
requires  a  franchisor  to  disclose  any 
restrictions  limiting  customers  to  whom 
the  franchisee  is  permitted  to  sell,  or  the 
goods  or  services  that  the  franchisee 
may  offer  for  sale.'^^  Proposed  section 


•4)  Proposed  section  436.S(n)  is  substantially 
similar  to  other  (Quired  disclosures.  It 
complements  Ilem  13.  which  requires  the 
disclosure  of  information  about  the  franchisor's 
trademark,  and  it  parallels  Item  3,  which  requires 
the  disclosure  of  certain  litigation. 

'"  In  response  to  the  ANPR,  no  commenter  raised 
any  concerns  about  UFXX:  Item  15,  upon  which 
proposed  section  436.S(o)  is  based. 

"'This  requirement  is  consistent  with  the 
Commission's  long-standing  view  that  prospective 
franchisees  should  be  able  to  assess  their  legal 
obligations  under  the  franchise  agreement,  as  well 
as  the  degree  of  independence  they  will  be  able  to 
exercise  in  operating  their  business.  SBP.  43  FR  at 
59662-63.  Personal  participation  requirements 
might  also  result  in  economic  injury  to  franchisees 
who.  under  their  franchise  agreement,  are  restricted 
from  engaging  in  other  businesses  or  who  have 
signed  covenants  not  to  compete  in  the  same 
business.  Id. 

'*•  In  response  to  the  ANPR.  no  commenlers 
raised  any  concerns  about  UFOC  Item  16,  upon 
which  proposed  section  436.5(p)  is  based. 

''*''  Sales  restrictions  can  cause  serious  economic 
injury  to  franchisees  by  limiting  the  scope  of  the 


436.5(p)  enhances  the  current  Rule 
disclosures  found  at  16  CFR  436.1(a)(13) 
by  also  requiring  the  franchisor  to 
disclose  whether  the  franchisor  has  the 
right  to  change  the  types  of  authorized 
goods  and  services  and  whether  there 
are  limits  on  the  franchisor's  right  to 
make  such  changes.  These  disclosures 
will  better  enable  a  prospective 
franchisee  to  imderstand  the  scope  of 
the  franchisor's  contractual  rights 
regarding  product  sales. 

q.  Proposed  Section  436.5(q):  Item  17 
(Renewal,  Termination,  Transfer,  and 
Dispute  Resolution) 

Proposed  section  436. 5(q)  is  intended 
to  be  identical  to  UFOC  Item  17.  It 
requires  franchisors  to  summarize  in 
tabular  form  23  enumerated  terms  and 
conditions  of  a  typical  franchise 
relationship,  such  as  the  duration  of  the 
franchise  agreement,  rights  and 
obligations  upon  termination,  post-term 
covenants  not  to  compete,  and 
assignment  and  transfer  rights.  ''*^ 

Proposed  section  436. 5(q)  enhances 
the  current  Rule  disclosures  foimd  at  16 
CFR  436.1(a)(15)  by  requiring 
disclosures  about  arbitration  or 
mediation  of  disputes,  as  well  as  forum- 
selection  and  choice  of  law  provisions. 
At  the  same  time,  it  greatly  streamlines 
the  Rule's  disclosures.  The  Rule 
currently  requires  franchisors  to  detail 
the  rights  and  obligations  already 
spelled  out  in  the  franchise  agreement. 
Proposed  section  436.5{q).  in  contrast, 
requires  franchisors  to  cross  reference 
the  applicable  contractual  provisions  in 
an  easy-to-read  table  with  only  a  brief 
summary  of  each  provision.  "This 
streamlined  approach  reduces 
compliance  burdens,  while  providing 
prospective  franchisees  with  a  detailed 
road  map  to  the  contract,  where  they 
can  read  the  various  provisions  in 
greater  detail. 


franchisee's  market  and  ultimately  the  franchisee's 
profitability.  SBP.  43  FR  at  59661.  Comparable 
disclosures  about  the  terms,  conditions,  and 
restrictions  on  the  use  of  goods  and  services  are 
found  in  many  Commission  rules.  E.g., 
Telemarketing  Sales  Rule,  16  CFR  310  at  310.3; 
Negative  Option  Rule.  16  CFR  425  at  425.1(aHl)(ii): 
Disclosure  of  Warranty  Terins  and  Conditions,  16 
CFR  701  at  701.3(a)(8). 

'**  The  Commission  has  recognized  that  the  terms 
and  conditions  governing  the  franchise  relationship 
"may  well  be  the  most  important  provisions  in  a 
franchise  agreement,  since  they  limit  what  the 
franchisee  may  do  with  his  capital  asset."  Given  the 
length  and  complexity  of  the  typical  franchise 
agreement,  such  terms  and  conditions  are  often 
overlooked  or  not  fully  appreciated.  The 
Commission  has  also  recognized  that  there  is  often 
an  informational  imbalance  between  franchisors 
and  franchisees  about  the  relationship.  "This 
information  imbalance  makes  the  clear  and  concise 
disclosure  (about  franchise  relationship  issues) 
essential,  if  a  prospective  franchisee  is  to  make  an 
informed  business  judgment."  SBP,  43  FR  at  59664. 


In  response  to  the  ANPR,  a  few 
commenfers  offer  specific  suggestions 
about  UFOC  Item  17,  upon  which 
proposed  section  436.5(q)  is  based.  One 
commenter  questions  whether  the  Item 
17  disclosure  is  necessary  in  the  first 
instance,  suggesting  that  a  franchisor  be 
permitted  to  opt  out  of  Item  17,  if  it  . 
provides  a  detailed  table  of  contents  or 
index  to  its  franchise  agreement.'*'  In 
addition,  several  franchisees  and  their 
representatives  state  that  the  term 
"renewal"  in  Item  17  is  misleading. 
They  maintain  that  the  word  "renew" 
implies  that  the  franchisee  is  able  to 
continue  to  operate  the  franchise  under 
substantially  similar  terms  and 
conditions  as  under  the  original 
franchise  agreement.  They  assert, 
however,  that  in  reality  franchisees  who 
wish  to  continue  operating  the  franchise 
upon  expiration  must  often  sign 
radically  new  contracts  that  impose 
substantially  different  terms  and 
conditions,  such  as  higher  royalty 
pa)rments  or  the  elimination  of  an 
exclusive  territory.  Further,  they  assert 
that,  in  many  instances,  franchisees 
have  no  choice  but  to  sign  even  the  most 
abusive,  one-sided  contracts  because  the 
franchisee  has  a  substantial  economic 
investment  in  the  franchise  and  simply 
cannot  walk  away  from  it  without 
incurring  a  significant  economic  loss.'^ 
Franchisees  also  note  that  if  they  do 
walk  away  from  the  franchise,  they  are 
often  boimd  by  covenants  not  to 
compete  that  restrict  their  ability  to 
operate  a  similar  business  for  a  number 
of  years.'" 

As  noted  previously,  the 
overwhelming  number  of  ANPR 
comments  were  submitted  by 
franchisees  who  voice  various  franchise 
relationship  concerns.  "^  The  stream  of 
franchisee  complaints  about 
relationship  issues  demonstrates  that 
there  is  a  continuing  need  for  complete 


i«Duvall,  Comment  19,  at  2. 

"°E.g.,  Bores,  Comment  9,  at  1;  Rachide, 
Comment  32,  at  1:  Chabot,  Comment  37,  at  1;  Rich, 
Comment  65,  at  1;  Orzano,  Comment  73.  at  1; 
Geiderman,  Comment  131,  at  1;  Vidulich,  22  Aug 
97  Tr  at  19-20;  D'Alessandro,  22  Aug  97  Tr  at  41; 
Chiodo,  21  Nov  97  Tr  at  303-04. 

"'  For  example,  the  AFA  states: 

"Renewal"  is  a  misnomer.  "Re-license," 
"rewrite"  or  even  "re-franchise"  is  a  more  accurate 
description  of  what  actually  happens  at  the  end  of 
the  initial  contract  term.  Most  franchisees  find  that 
when  it  is  time  to  "renew,"  they  are  not  "renewing" 
their  existing  franchise  agreement,  but  are  entering 
into  a  wholly  new  franchise  agreement,  often  with 
materially  different  financial  and  operational  terms. 
They  are  presented  these  "renewal"  contracts  on  a 
"take  it  or  leave  it"  basis  and  are  under  enormous 
coercion  pressures  to  sign — especially  if  the  old 
agreement  contains  a  post-termination  covenant  not 
to  compete.  This  is  truly  "holding  a  gun  to  the 
head"  of  the  "renewing"  franchisee. 

AFA,  Comment  62.  at  2. 

■'^See  supra  at  Section  B. 
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and  clear  disclosure  about  the  basic 
contractual  terms  and  conditions  that 
will  govern  the  franchise  relationship. 
In  an  effort  to  harmonize  federal  and 
state  disclosure  laws,  the  Commission  is 
inclined  to  adopt  UFOC  Item  17  as  set 
forth  in  the  UFOC  Guidelines. 
Nonetheless,  the  Commission  wishes  to 
explore  further  whether  the  use  of  the 
term  "renewal"  is  misleading.  On  the 
one  hand,  "renewal"  appears  to  be  a 
term  of  art  that  is  well  understood  in 
franchising  to  mean  that  the  parties 
enter  into  a  new  contract.  Indeed,  UFOC 
Item  17  specifically  distinguishes 
between  renewals  and  extensions. 
Although  not  defined  in  the  Rule,  the 
term  "extension"  implies  that  a 
franchisee  can  continue  to  operate 
under  the  same  terms  and  conditions  for 
an  additional  period.  In  contrast,  it 
would  appear  that  a  "renewal"  means 
that  the  franchisee  may  continue  in 
operation,  but  under  modified 
conditions.  Given  the  number  of 
comments  on  this  issue,  however,  the 
Conunission  wishes  to  explore  further 
whether  the  term  "renewal"  is 
misleading  and  possible  alternatives 
that  would  be  more  useful. 

r.  Proposed  Section  436.5{r):  Item  18 
(Public  Figiues) 

Proposed  section  436.5(r)  is  intended 
to  be  identical  to  UFOC  Item  18.'"  It 
•requires  franchisors  to  disclose  the 
involvement  of  a  public  figure  in  the 
franchise  system,  including  any 
management  responsibilities,  the  total 
investment  made  in  the  franchise 
system,  and  any  compensation  received. 
A  comparable  disclosure  provision  is 
currently  found  at  16  CFR  436.1(a)(19). 
This  information  helps  prospective 
franchisees  understand  the  extent  of  any 
financial  and  managerial  commitments 
from  the  public  figure,  as  well  as  any 
obligations  to  the  public  figure. 
Prospective  franchisees  can  then  decide 
for  themselves  whether  an  association 
with  a  public  figure  is  valuable  to 
them."^ 

s.  Proposed  Section  436.5(s):  Item  19 
(Financial  Performance  Representations) 

Background.  Proposed  section 
436.5(s),  perhaps  the  most  important 
anti-fraud  provision,  addresses  financial 
performance  representations.  In  the 
original  rulemaking  record  developed  in 
the  1970s,  the  Commission  found  "that 
franchises  have  been  marketed  through 
*  *  *  unsubstantiated  claims  regarding 
potential  sales,  income,  [and]  gross  or 


net  profit  of  fianchises."  '"  The 
Commission's  law  enforcement 
experience  shows  that  the  making  of 
false  or  unsubstantiated  earnings 
representations  continues  to  be 
prevalent.  Indeed,  the  making  of  false  or 
imsubstantiated  earnings 
representations  is  the  most  frequent 
count  alleged  in  Commission  Franchise 
Rule  cases.  Of  the  more  than  150  Rule 
cases  filed  to  date,  all  but  three  allege 
false  or  unsubstantiated  earnings 
claims.'** 

Although  financial  performance 
representations  are  highly  material  to 
prospective  franchisees,  the 
Commission  stated  in  the  ANPR  that  it 
was  inclined  not  to  mandate  earnings 
disclosures.  "^  After  reviewing  the  Rule 
Review  comments,  the  Commission 
acknowledged  that  financial 
performance  information  is  material  to 
prospective  franchisees,  but  rejected 
mandating  such  disclosures  in  favoT  of 
a  free  market  approach.  The 
Conmiission  noted  that  approximately 
20  percent  of  franchisors  choose  to 
make  earnings  disclosures  and  that 
prospects,  in  theory,  can  find  franchise 
systems  that  voluntarily  disclose 
earnings  information.  Moreover,  the 
Commission  observed  that  prospective 
franchisees  can  obtain  earnings 
information  from  a  variety  of  sources. 
"For  example,  typical  expenses,  such  as 
labor  and  rent,  may  be  available  from 
industry  trade  associations  and  industry 
trade  press."  62  FR  9118.  Prospective 
franchisees  are  also  free  to  discuss 
earnings  and  other  performance  issues 
with  former  and  current  franchisees. 
Perhaps  most  important,  the 
Commission  noted  that  the  record  does 
not  provide  a  sufficient  basis  for  the 
Commission  to  formulate  an  earnings 
disclosure  that  would  both  be  useful  to 
and  not  mislead  prospective 
franchisees.  The  Commission  also  noted 
that  mandating  earnings  disclosures 
might  impose  burdens  and  costs  on 
existing  franchisees  (who  would  have  to 
release  their  earnings  information  to 
thefr  franchisor)  without  any  record 
support  showing  that  such  increased 
burdens  and  costs  are  outweighed  by 
benefits  to  prospective  franchisees.  "* 

While  rejecting  mandated  financial 
performance  disclosures,  the  ANPR 


"3  In  response  to  the  ANPR,  no  commenter  raised 
any  concerns  about  UFOC  Item  18,  upon  which 
proposed  section  436.5(r]  is  based. 

'«  See  SBP.  43  FR  at  59677-78. 


<"  Final  Interpretive  Guides,  43  FR  at  59628. 

"*F.g.,  FTCv.  GreenHorse  Communications,  Inc., 
No.  98-CV-245-M  (D.N.H.  1998);  FTC  v.  Nafl 
Consulting  Group,  Inc.,  No.  98-C  0144  (N.D.  111. 
1988);  FTC  v.  Hart  Mfcfg.  Enter.,  Ltd.,  No.  98-22- 
CIV-T-23E  (M.D.  Fla.  1988);  FTC  v.  Shelton,  No. 
CV-N-97-00712-ECR  (RAM)(D.  Nev.  1997);  FTC  v. 
Hayes.  No.  4:96CV06126  SNL  (K.D.  Mo.  1997);  FTC 
V.  Tower  Cleaning  Sys.,  Inc.,  No.  96  58  44  (M.D.  Pa. 
1996). 

'"62  FR  at  9118. 

'»W. 


explored  whether  the  Commission 
should  nonetheless  revise  the  Rule's 
performance  disclosure  requirements  in 
two  respects.  First,  the  Commission 
observed  that  some  franchisors  actually 
misrepresent  that  the  Commission  or  the 
Franchise  Rule  prohibits  franchisors 
from  making  performance  information 
available."'  Second,  the  Commission 
questioned  whether  prospective 
franchisees  should  be  cautioned  not  to 
rely  on  unsubstantiated  earnings 
representations."*  Accordingly,  the 
Commission  solicited  comment  on 
whether  the  Rule  should  be  modified  to 
require  all  franchisors  to  provide 
specified  preambles  to  their  Item  19 
disclosure  that  would  explain  financial 
performance  representations  in  greater 
detail.'*'  The  prescribed  preamble 
would  make  it  clear  that  franchisors  can 
make  earnings  disclosures  if  they  have 
a  reasonable  basis  to  do  so.  At  the  same 
time,  it  would  discourage  prospects 
from  relying  on  unauthorized  earnings, 
information.'" 

In  general,  no  new  argvunents  were 
raised  in  response  to  the  ANPR  either 
supporting  or  opposing  mandatory 
earnings  disclosures.  Franchisees  and 
their  allies  continue  to  argue  that 
earnings  information  is  material,  that 
mandating  earnings  disclostires  will 
curb  deceptive  or  false  earnings  claims 
already  being  made,  and  that  it  is  a 
material  omission  for  franchisors  to  £eu1 
to  disclose  earnings  information  they 
possess. '*3  They  also  contend  that 
prospects  need  historical  earnings 
information  in  order  to  conduct  a  due 
diligence  investigation  of  the  franchise 
offering.'**  On  the  other  hand. 


"Old. 

"■  The  ANPR  proposed  that  all  franchisors  state 
the  following  in  their  Item  19  disclosure: 

The  FTC's  Franchise  Rule  permits  a  franchisor  to 
provide  you  with  information  about  the  actual  or 
potential  sales,  income,  or  profits  of  its  outlets, 
provided  that  there  is  a  reasonable  basis  for  such 
information  and  the  franchisor  offers  to  provide  you 
with  written  substantiation.  You  should  not  rely  on 
any  information  on  sales,  income,  or  profits 
provided  by  a  franchisor  or  its  salespersons  if 
written  substantiation  is  not  offered. 

Franchisors  who  do  not  make  earnings 
disclosures  would  add  the  following  additional 
statement: 

This  franchisor  does  not  make  any 
representations  about  sales,  income,  or  profits.  We 
also  do  not  authorize  our  salespersons  to  make  any 
such  representations  either  orally  or  in  writing. 

Id.  at  9121-22. 

'"W.  at  9119. 

'"E.g.,  Brown,  Comment  4,  at  4;  SBA  Advocacy, 
Comment  36,  at  8;  AFA.  Comment  62  at  4;  Purvin, 
Comment  79,  at  2;  Lagarias,  Comment  125,  at  1-2; 
Dady  &  Gamer,  Comment  127,  at  1-2;  and  Selden, 
Comment  133,  at  2  and  Appendix  C:  Lundquist,  22 
Aug  97  Tr  at  46-47. 

i*«F.g..  Karp.  19  Sept  97  Tr  at  ltXM)l.  Quoting 
several  business  texts,  Mr.  Karp  asserts  that 

Continued 
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franchisors  and  their  allies  continue  to 
oppose  mandatory  earnings  disclosures, 
maintaining  that  earnings  information 
obtained  bom  franchisees  is  often 
unavailable  or  unreliable,  that 
mandating  the  disclosure  of  earnings 
information  will  increase  litigation,  and 
that  prospects  can  often  obtain  earnings 
information  directly  horn  ciirrent  and 
former  franchisees.'*'  In  addition,  a  few 
commenters  urge  the  Commission  to 
coordinate  its  policy  with  NASAA  to 
promote  imiformity  between  federal  and 
state  disclosure  laws.'^  One  franchisor 
suggests  that  the  FTC  prohibit  states 
from  mandating  earnings  disclosures  by 
preempting  the  field. '^"^ 

At  the  same  time,  several  commenters 
support  the  ANPR  proposed  preambles 
as  an  alternative  to  meindating  earnings 
disclosures,  noting  that  this  approach 
woxdd  rely  on  market  pressures,  not 
government  mandates,  to  encoiirage 
franchisors  to  disclose  earnings 
information  voluntarily.  For  example, 
one  commenter  states: 

We  believe  that  these  required  disclosures 
not  only  would  correct  misrepresentations  by 
franchisors  that  the  Rule  prevents  them  from 
making  earnings  claims,  but  also  would  bring 
more  market  pressure  to  bear  on  franchisors 
to  make  reliable  earnings  claims.  Such 
market  pressures  may  result  in  a  substantial 
increase  in  the  amount  of  financial 
information  disclosed  to  franchisees  without 
the  costs  and  other  burdens  attendant  to  a 
government  mandate. 

Hogan  &  Hartson,  Comment  28,  at  S.'^ 

A  few  commenters,  however,  offer 
specific  suggestions  to  improve  the 
proposed  preambles.  For  example,  some 
commenters  voice  concern  that  phrases 
such  as  "do  not  rely  on"  unauthorized 
earnings  information  may  be 
misinterpreted  as  a  disclaimer  of 
liability  where  salespeople  routinely 
make  false  or  unauthorized  earnings 


historical  earnings  information  is  critical  to  any 
evaluation  of  a  business,  for  example,  he  cites 
Internal  Revenue  Service  Ruling  59-60,  Item  D, 
which  provides  that:  "detailed  profit  and  loss 
statements  should  be  obtained  and  considered  for 
a  representative  period  immediately  prior  to  the 
required  date  of  appraisal,  preferably  five  or  more 
years."  Mr.  Karp  believes  that  the  failure  of 
franchisors  to  disclose  historical  earnings 
information  deprives  prospects  of  material 
information  that  is  essential  in  evaluating  the 
franchise  offering. 

■"See,  e.g.,  Duvall,  Comment  19,  at  2:  Hogan  & 
Hartson,  Comment  28,  at  7;  Kauimann,  Comment 
33.  at  7;  Tiffbrd,  Comment  78,  at  5;  IFA.  Comment 
82,  at  3;  Jeffers,  Conmient  116,  at  5. 

'"Tifford,  Comment  78,  at  6:  AFA,  Comment  62, 
at  4;  IL  AG.  Comment  77,  at  2;  IFA,  Comment  82, 
at  3.  J. 

1*^  Cendant,  Comfnent  140,  at  2. 

"*  See  also  Duvall,  Comment  19,  at  2:  Kaufniann, 
Comment  33,  at  7;  Jeffers,  Comment  116,  at  5:  Zarco 
&  Pardo.  Comment  134,  at  6:  CA  BLS,  Comment 
124,  at  2. 


claims. '<"  Another  commenter  voices 
concern  that  the  first  preamble  proposed 
in  the  ANPR  could  be  misinterpreted  as 
enabling  franchisors  to  provide  earnings 
information  outside  of  the  disclosure 
docimient,  as  long  as  the  franchisor 
followed  the  Rule's  reqtiirements,'^" 
Several  commenters  also  ofier  substitute 
language.  For  example,  one  commenter 
notes  that  some  industries — such  as  the 
hotel  industry — do  not  use  sales, 
income,  or  profits  as  measures  of 
performance.'""  He  suggests  that  the 
preamble  include  the  more  inclusive 
term  "financial  performance"  to  capture 
those  industries.  Another  commenter 
recommends  that  the  term  "outlets"  be 
revised  to  make  it  clear  that  a  financial 
performance  claim  can  be  based  on 
either  company-owned  or  franchised 
outlets. '^2  A  few  commenters  also 
suggest  that  the  Conmiission  add  a 
provision  stating  that  prospective 
franchisees  should  report  any 
unauthorized  financial  performance 
claims  to  the  franchisor  and/or  to  the 
Federal  Trade  Commission  and  to  state 
authorities. '''  Finally,  NASAA  suggests 
that  the  Commission  reqtiire  franchisors 
who  choose  not  to  make  earnings 
disclosures  ta  make  the  following 
statement: 

This  information  is  very  important  to  any 
prospective  franchisee,  and  our  failure  to 
provide  it  makes  it  more  difficult  for  you  to 
make  an  informed  decision  about  purchasing 
a  franchise,  as  well  as  increases  your 
financial  risks  in  purchasing  a  franchise  from 
us.  Unless  you  obtain  this  type  of 
information  on  your  own,  your  risks  may  be 
substantial. 

NASAA.  Comment  120  at  8.'^* 

Revised  Financial  Performance 
Disclosures.  Based  upon  the  record,  the 
Commission  continues  to  believe  that 
financial  performance  disclosures 
shbuld  remain  voluntary  and  that 
ordinary  market  forces  are  sufficient  to 
provide  an  incentive  for  franchise 
systems  to  make  performance 
information  available  to  prospective 
franchisees.'^'  At  the  same  time,  the 
Commission  proposes  to  amend  the 
Ride  by  adopting  the  greatly  streamlined 
UFCXi:  Item  19  approach  toward 


«»SBA  Advocacy.  Comment  36.  at  8;  CA  BLS, 
Comment  124,  at  2;  Lagarias,  Comment  125.  at  4- 
S. 

■^Kaufrnann,  Comment  33,  at  15. 

'"  Wieczorek,  6  Nov  97  Tr  at  183-84. 

'^2 IL  Ag,  Comment  77,  at  2.  See  also  AFA. 
Comment  62,  at  6. 

I"  WA  Securities,  Comment  117,  at  3;  NASAA, 
Comment  120,  at  8;  Zaico  &  Pardo,  Comment  134, 
at  6;  Kezios,  18  Sept  97  Tr  at  91;  Tifford.  18  Set 
97  Tr  at  91-92. 

''♦See  also  Cordell.  6  Nov  97  Tr  at  199-200. 

■''See  Hogan  &  Hartson.  Comment  28,  at  7; 
Kaufrnann,  Comment  33,  at  7;  Tifford,  Comment  78, 
at  5;  IFA,  Comment  82,  at  3. 


financial  performance  representations. 
First,  following  the  UFOC  Guidelines, 
proposed  section  436<5(s]  would  permit 
franchisors  to  make  financial 
performance  claims  in  the  text  of  their 
disclosiu«  documents,  without  the  need 
to  create  separate  "earnings  claim" 
documents.  Second,  proposed  section 
436.5(s)  would  permit  franchisors  to 
disclose  truthful  information  about  the 
financial  performance  of  all  or  a 
subgroup  of  franchisor-owned  or 
franchised  outlets,  provided  the 
franchisor  also  describes  the 
characteristics  of  the  included  outlets 
that  may  differ  materially  from  those  of 
the  outlet  that  is  offered  for  sale.  In 
contrast,  the  current  Rule  permits  such 
disclostures  only  if  the  data  is  directly 
relevant  to  the  prospective  fr-anchisee's 
geographic  market  territory.'''^ 

Tmrd,  proposed  section  436.5(s) 
incorporates  two  UFOC  Item  19 
provisions  that  greatly  facilitate 
franchisors'  ability  to  provide  prospects 
with  performance  information.  A 
franchisor  who  provides  a  prospective 
franchisee  with  the  actual  operating 
results  of  a  specific  imit  being  offered 
for  sale  need  not  comply  with  the 
general  Item  19  disclosure  requirements 
provided  that  the  franchisor  gives  the 
information  only  to  the  potential 
purchaser  of  that  unit  and  provides  the 
potential  purchaser  with  the  name  and 
last  known  address  of  each  owner  of  the 
imit  during  the  prior  three  years.  In 
addition,  a  franchisor  who  make  Item  19 
financial  performance  representations 
can  provide  prospective  franchisees 
with  supplemental  performance 
representations  directed  at  a  particular 
location  or  circumstance,  apart  from  the 
disclosure  document,  provided  that  the 
franchisor  furnishes  such  supplemental 
performance  representations  in  writing, 
explains  how  it  differs  from  the  Item  19 
disclosure,  follows  the  Item  19  format, 
and  leaves  the  information  with  the 
prospective  franchisee.  Both  of  these 
enh^cements,  which  have  no  parallel 
in  the  current  Rule,  make  it  easier  for 
franchisors  t6  provide  prospects  with 
material  performance  information 
narrowly  tailored  to  the  particular 
outlets  in  question. 

At  the  same  time,  proposed  section 
436.5{s)'s  financial  performance 
disclosure  provision  differs  from  the 
UFOC  approach  in  one  significant  way. 
UFOC  Item  19— as  well  as  the  current 
Ride — ^requires  franchisors  who  make 
financial  performance  disclosures  to 
state  the  number  and  percentage  of  the 
franchised  outlets  that  have  actually 
attained  or  surpassed  the  stated 
performance  claim.  The  Commission 


"*See  16  CTR  436.1(bMl);  436.1(c)(1). 
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believes  that  this  disclosure  may  be 
misleading  and  may  actually  discourage 
franchisors  from  making  financial 
performance  information  available  to 
prospective  franchisees.  For  example,  a 
franchisor  may  have  statistics  showing 
that  9  out  of  10  franchised  stores  in  a 
particular  location  (such  as  Seattle) 
average  $100,000  net  profit  a  year.  Yet. 
the  current  UFOC  and  Rule 
requirements  would  prevent  the 
franchisor  from  disclosing  truthful 
information  about  the  imiverse  the 
franchisor  has  measured — the  10 
franchised  outlets  in  Seattle.  Rather,  the 
franchisor  would  be  forced  instead  to 
state  9  out  of  the  entire  number  of  all 
franchises  nationwide  [e.g.,  9  out  of 
1,000]  have  earned  the  $100,000 
claimed. 

This  approach  arguably  would 
prevent  a  franchisor  who  does  not  have 
complete  financial  performance 
information  on  each  and  every  franchise 
in  its  system  from  making  truthful 
performance  representations  about  a 
subset  of  franchisees,  such  as 
franchisees  operating  in  a  particular 
geographic  area  or  operating  a  particiUar 
kind  of  unit  {e.g.,  kiosks  in  shopping 
malls).  Moreover,  in  the  example  noted 
above,  a  disclosure  that  9  out  of  1,000 
franchisees  have  earned  the  represented 
amount  ($100,000)  is  misleading 
because  it  implies  that  991  franchisees 
have  not  earned  the  claimed  amo\mt 
when,  in  fact,  the  franchisor  may  not 
have  sampled  or  otherwise  measured 
the  remaining  group  of  991. 

Accordingly,  the  Commission 
proposes  to  amend  the  Rule  to  permit  a 
franchisor  to  disclose  historical 
financial  performance  information  in  its 
Item  19  disclosures  if  there  is  a 
reasonable  basis  for  such  information 
and  the  franchisor:  (1)  Discloses  the 
nature  of  the  universe  of  outlets 
measiu^d;  (2)  the  dates  during  which 
the  reported  level  of  fiinancial 
performance  was  achieved;  (3)  the 
number  of  outlets  in  the  universe 
measured  during  the  relevant  period;  (4) 
the  number  of  outlets  frt)m  the  imiverse 
measured  whose  performance  were 
utilized  in  arriving  at  the  representation; 
(5)  of  the  number  of  outlets  whose  data 
was  utilized,  the  number  and  percentage 
that  actually  attained  or  surpassed  the 
stated  results;  and  (6)  characteristics  of 
the  included  outlets  that  may  difier 
materially  from  those  being  o^red  to 
the  prospective  franchisee.''" 


Based  upon  the  record,  the 
Commission  also  proposes  to  adopt  the 
ANPR  proposal  that  franchisors  include 
prescribed  preambles  in  Item  19  to 
clarify  the  law  regarding  financial 
performance  claims.  Among  other 
things,  the  first  preamble  corrects  the 
common  misrepresentation  that  the 
Commission  or  the  Rule  actually 
prohibits  the  making  of  financial 
performance  disclosures. '^^  In  light  of 
the  Commission's  extensive  law 
enforcement  history  combating  false  and 
unsubstantiated  performance  claims,  the 
Commission  also  believes  that  the  first 
preamble  is  necessary  to  encourage 
prospective  franchisees  to  consider 
financial  performance  representations 
made  in  an  Item  19  disclosure  only.  In 
addition,  the  Commission  believes  that 
the  second  preamble,  which  is  used 
only  if  the  franchisor  does  not  disclose 
performance  information,  is  warranted 
to  alert  prospective  franchisees  that  any 
subsequent  performance  claims  are 
unauthorized  and,  impliedly,  should 
not  be  relied  upon. 

The  proposed  revised  preambles 
incorporate  many  of  the  suggestions 
offered  in  response  to  the  ANPR.  For 
example,  some  commenters  voice 
concern  that  phrases  in  the  original 
preamble  such  as  "do  not  rely  on" 
unauthorized  performance  information 
may  be  misinterpreted  as  a  disclaimer  of 
liability  in  those  instances  where 
salespeople  routinely  make  false  or 
imauthorized  performance  claims."' 
Accordingly,  die  revised  preamble 
deletes  the  reference  to  "do  not  rely"  in 
fevor  of  a  broader  statement  alerting 
prospective  franchisees  that  a  franchisor 
can  provide  financial  performance  data  - 
"only  if  the  information  is  included  in 
the  disclosure  document."  The 
proposed  revised  first  preamble  also 
clarifies  the  law  regarding  financial 
performance  disclosures  by  noting  two 
exceptions  to  the  general  rule  that 


■'"  For  example,  a  franchisor  may  state  a 
historical  performance  representation  as  follows: 

Franchised  outlets  in  Seattle  earned  $100,000  in 
1998. 

The  Franchisor  has  sampled  all  of  its  franchised 
outlets  in  Seattle  during  the  period  1998.  The 
sample  included  10  outlets.  Nine  of  the  10  outlets 


responded.  Of  the  nine  responding  franchised 
outlets,  all  attained  or  surpassed  net  profits  of 
$100,000.  We  note,  however,  that  each  of  the 
franchised  outlets  in  Seattle  has  been  in  business 
for  over  10  years  and  is  located  in  an  urban  center. 

"'Several  commenters  state  that  such 
misrepresentations  ate  prevalent  and  urge  the 
Commission  to  clarify  the  Rule  to  address  this 
problem.  For  example,  Peter  Lagarias  states:  "I  am 
personally  aware  of  franchisors  (and  sometimes 
even  their  lawyers)  stating  that  earnings  claims  are 
forbidden  by  the  Commission's  Rule.  The 
Commission  should  clarify  in  the  Rule  that  the 
franchisor  could  elect  to  make  earnings  claims  but 
has  elected  not  to  make  earnings  claims."  L.agarias, 
Comment  125,  at  4.  See  also  Hogan  &  Hartson, 
Comment  28,  at  8;  SBA  Advocacy,  Comment  36,  at 
8;  AFA,  Comment  62,  at  5;  Purvin,  Comment  79,  at 
2;  JeSers,  Comment  116,  at  5;  CA  Bar,  Comment 
124,  at  1. 

'^SBA  Advocacy,  Comment  36,  at  8;  CA  Bar, 
Comment  124,  at  2;  Lagarias,  Comment  125,  at  4- 
5. 


performance  claims  must  appear  in  Item 
19:  (1)  Actual  records  of  an  existing 
outlet  for  sale;  and  (2)  supplemental 
performance  information  about  a 
particular  location.  The  Commission 
also  agrees  with  the  commenters  who 
suggest  that  the  second  preamble 
include  a  provision  encouraging 
prospective  franchisees  to  report  any 
unauthorized  earnings  claims  to  the 
fianchisor,  the  Federal  Trade 
Commission,  and  state  authorities.'^ 

t.  Proposed  Section  436. 5(t):  Item  20 
(OuUets  and  Franchisee  Information) 

Proposed  section  436. 5(t)  is  another 
anti-fraud  disclosure  provision.  Based 
upon  UFOC  Item  20,  it  requires 
franchisors  to  disclose  in  tabular  form 
statistical  information  on  the  number  of 
franchises  and  franchisor-owned 
outlets,  including  the  number  of 
franchises  that  have  failed  or  otherwise 
ceased  operations.  It  also  requires 
franchisors  to  provide  prospective 
franchisees  with  the  names  and 
addresses  of  current  and  former 
franchises,  with  which  they  can  verify 
the  franchisors'  representations  and 
learn  more  about  the  franchise 
relationship,  i^i  For  these  reasons,  the 
Commission  agrees  that  Item  20  is 
among  the  most  material  disclosure 
items. '*- 

Proposed  section  436. 5(t)  enhances 
the  less  comprehensive  disclosiues 
found  at  16  CFR  436.1(a)(16)  by 
requiring  franchisors  to  disclose  the 
names  and  addresses  of  former  as  well 
as  current  franchisees.  It  also  increases 
the  number  of  franchisees  about  whom 
information  is  disclosed  from  10  to 
either  all  or  at  least  100.  This 
information  prevents  fraud  by  arming 
prospective  franchisees  with  a  source  of 
information  with  which  they  can 
conduct  thefr  own  due  diligence 
investigation  of  the  franchise  offering. 
At  the  same  time,  proposed  section 
436.5(t)  corrects  a  "double  counting" 
problem  in  UFOC  Item  20  that  was 
identified  during  the  Rule  Review 
proceeding.  As  explained  below, 
proposed  section  436.5(t)  also  improves 
UFOC  Item  20  by  addressing  the  use  of 
gag  clauses  and  trademark-specific 
franchisee  associations. 

"Double  Counting"  Issue.  During  the 
Rule  Review,  commenters  voiced 
concern  that  UFOC  Item  20  is  flawed 


'"WA  Securities,  Comment  117,  at  3:  NASAA, 
Comment  120,  at  8;  Zarco  ft  Pardo,  Comment  134, 
at  6:  Kezios.  18  Sept  97  Tr  at  91:  TifFord.  IB  Sept 
97  Tr  at  91-92. 

1"  SBP,  43  FR  at  59670-73. 

'•I See  Karp,  19  Sept  97  Tr  at  95;  Slimak,  22  Aug 
97  Tr  at  33. 
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and  needs  to  be  fixed.'*'  Specifically, 
commenters  observed  thai  franchisors 
may  report  a  change  in  franchise 
ownership  in  multiple  categories,  which 
may  inflate  the  overall  number  of 
franchise  closings.  Accordingly,  in  the 
ANPR,  the  Commission  acknowledged 
this  concern  and  solicited  comment  on 
how  UFOC  Item  20  could  be 
improved.'** 

m  response  to  the  ANPR,  several 
commenters  confirm  the  "double 
coimting"  problem.'"  However,  only  a 
fiew  commenters  offer  concrete 
solutions,  as  noted  below,  and  no 
consensus  has  emerged  on  how  to 
correct  the  problem.  Specifically,  three 
commenters  siiggest  that  the 
Commission  solve  the  double  counting 
problem  by  adding  additional  categories 
to  the  Item  20  disclosure.'*'  Another 
commenter  believes  that  most  double 
reporting  problems  are  attributable  to 
the  inclusion  of  transfers  and 
reacquisitions  in  the  UFOC  Item  20 
table  that  siunmarizes  fr^nchised 
outlets.  He  suggests  that  transfers 
should  be  reported  in  a  separate  column 
located  on  the  side  of  the  franchisee 
statistics  table  and  that  reacquisitions  be 
moved  to  the  second  UFOC  Item  20 
table  concerning  company-owned 
outlets.'*^  At  the  same  time,  this 
commenter  suggests  that  franchisors 
report  multiple  ownership  changes  ordy 
once,  according  to  which  event  was 
"first-in  time."  '**  Other  commenters 
suggest  that  the  Commission  require 
franchisors  to  report  multiple  events 
according  to  a  predetermined  order  of 
priority.'*'  Specifically,  the  Commission 
could  require  franchisors  to  report 
multiple  ownership  changes  only  once, 
but  eliminate  "picking  and  choosing"  of 
categories  by  assigning  a  specific  order 
of  priority  such  as  termination,  non- 
renewal, reacquisition,  and  transfer.  For 
example,  a  franchisor  might  report  an 
ownership  change  as  a  termination. 


'» E.g.,  Simon,  RR  Tr.  at  223-24;  Perry,  RR  Tr. 
at  263. 

i»*62FRat9121. 

■*-'*  E.g.  Hogan  ft  Hattson.  Comment  28,  at  6;  AFA. 
Comment  62,  at  3:  0.  AG.  Comment  77,  at  2;  Tifford, 
Comment  78,  at  4:  IFA,  Comment  82,  at  2;  Cendant. 
Comment  140,  at  3:  Karp.  19  Sept  97  Tr  at  91. 

'"For  example,  Robert  Zarco  recommends  that 
the  Commission  create  12  categories  to  capture 
various  combinations  of  ownership  changes. 
Transfers,  for  instance,  would  be  divided  into  four 
distinct  categories:  (1)  Transfers  by  the  franchisee 
to  the  franchisor:  (2)  transfers  by  the  franchisee  to 
the  franchisor,  but  ultimately  re-franchised;  (3) 
transfers  by  the  franchisee  directly  to  a  new 
franchisee;  and  (4)  transfers  by  the  franchisee 
directly  to  a  new  franchisee  more  than  once.  Zarco 
ft  Pardo,  Comment  134,  at  6-7.  See  also  AFA, 
Comment  62,  at  3:  Karp,  Comment  136,  at  2-6. 

'"  Wieczorek,  Comment  122,  at  2. 

'»W. 

•"Simon,  18  Sept  97  Tr  at  23-24;  Tifford,  id.  at 
25-26.  See  also  Bundy.  6  Nov  97  Tr  at  229. 


regardless  of  what  other  events  may 
have  occurred  before  (abandonment  of 
the  property)  or  after  (reacquisition  or 
transfer). 

The  Commission  believes  that 
proposed  section  436.5(t)  fixes  the 
double  coimting  problem  within  the 
framework  of  the  UFOC  Guidelines. 
Franchisors  would  start  the  disclosure 
by  noting  the  states  where  they  have 
outlets  (colimm  1)  and  the  number  of 
outlets  opened  at  the  beginning  of  the 
fiscal  year  (column  2).  Franchisors  then 
note  the  ntimber  of  franchises  with  the 
same  ownership  at  the  end  of  the  year 
(colunm  3).  Next,  franchisors  report  on 
franchisees  who  have  left  the  system 
during  the  course  of  the  term  of  the 
franchise  agreement  because  of  one  of 
three  events — termination, 
reacquisition,  and  transfer  (columns  4- 
6).  Franchisors  then  report  outlets  that 
were  not  renewed  at  the  end  of  the 
franchise  term  (column  7).  To  ensure 
that  all  outlets  are  accoimted  for,  there 
is  a  miscellaneous  category  "outlets  that 
ceased  operation  or  closed  for  other 
reasons"  (column  8).  This  category 
would  capture  information  about  events 
such  as  an  abandonment  of  an  outlet.  To 
aid  prospective  franchisees  in 
understanding  the  net  effect  of  changes 
in  ownership,  franchisors  also  report  the 
total  number  of  outlets  discontinued 
during  the  fiscal  year  (colimm  9). 
Finally,  to  account  for  franchisees  that 
have  joined  the  system  during  the  fiscal 
year,  franchisors  report  the  total  number 
of  outlets  in  operation  at  the  end  of  the 
year  (column  10). 

The  Commission  believes  that 
proposed  section  436.5(t)  solves  the 
double  coimting  problem  in  a 
streamlined  and  efficient  manner 
without  increasing  compliance  burdens. 
First,  proposed  Item  20  addresses  the 
core  source  of  double  counting — 
imprecise  reporting  categories.  To  that 
end,  it  defines  with  specificity  the  terms 
"termination,"  "reacquisition," 
"transfer,"  and  "nonrenewal,"  creating 
mutually  exclusive  categories.  A 
"termination"  occurs  when  a  franchisor 
sends  a  franchisee  an  unconditional 
notice  that  it  will  terminate  the 
franchise  agreement  before  the  end  of 
the  agreement  term.  A  "reacquisition"  is 
limited  to  instances  where  the 
fianchisee  sells  his  or  her  outlet  back  to 
the  fianchisor.  A  "transfer,"  in  turn,  is 
limited  to  instances  where  a  fianchisee 
sells  his  or  her  outlets  directly  to  a  new 
franchise  owner.  Finally,  a  nonrenewal 
occurs  when  a  franchisor  sends  a 
franchisee  an  unconditional  notice  that 
it  will  not  renew  the  franchise 
agreement  at  the  end  of  the  agreement 
term.  These  proposed  definitions 
eliminate  a  major  source  of  double 


count:  overlapping  categories.  "^  At  the 
same  time,  the  proposed  definitions 
have  the  additional  benefit  of  informing 
a  prospective  franchisee  about  the 
extent  to  which  franchisees  recoup 
some  of  their  investment  when  they 
leave  the  system. '" 

Second,  proposed  section 
436.5(t)(l)(xi)  reduces  double  coimting 
by  adopting  a  "first-in-time"  approach: 
when  an  ownership  change  involves 
two  or  more  events,  the  franchisor 
reports  only  the  event  that  occurs 
firet.'^  For  example,  a  franchisor  may 
formally  notify  a  franchisee  that  the 
franchise  will  be  terminated  on  a 
specific  date  and  the  franchisee  then 
transfers  the  outlet  to  a  new  owner. 
Under  the  "first-in-time"  instruction, 
the  termination  would  be  considered 
the  first  event. 

While  the  Commission  proposes  a 
chronological  approach  ("first-in-time") 
to  reporting  ownership  changes,  it 
nonetheless  wishes  to  explore  further 
the  suggestion  that  the  Commission 
require  franchisors  to  report  ownership 
changes  according  to  a  precise  order  of 
priority.  The  record,  however,  is  devoid 
of  any  information  from  which  the 
Commission  coidd  prioritize  changes  in 
ownership.  Accordhigly,  the 
Commission  seeks  comment  on  whether 
the  proposed  first-in-time  approach, 
coupled  with  precise  category 
definitions,  is  sufficient  to  address  the 
double  counting  issue,  or  whether  the 
Commission  should  establish  a  specific 
order  of  priority.  If  an  order  of  priority 
is  preferred,  then  the  Commission 
solicits  specific  suggestions  for  creating 
such  a  priority  list. 

Gag  Clause  Issue.  In  the  ANPR,  the 
Commission  explored  the  use  of  gag 
clauses,  contractual  provisions  that 
prohibit  or  restrict  former  or  existing 
franchisees  from  discussing  their 
experiences  within  the  franchise 
system.  "3  Recognizing  that  gag  clauses 
may  harm  prospective  franchisees  by 
limiting  their  ability  to  conduct  a  due 
diligence  investigation  of  the  franchise 
offering,"*  the  Commission  asked  for 


■«>  Several  commenters  urged  the  Commission  to 
deRne  the  terms  "transfers"  and  "reacquisitions" 
more  precisely.  IL  AG,  Comment  77,  at  2;  Tifford, 
Comment  78,  at  4;  Wieczorek,  Comment  122,  at  1- 
2. 

>*•  See  Kaufrnann,  18  Sept  97  Tr  at  27;  Karp,  19 
Sept  97  Tr  at  92. 

'""  See  Wieczorek,  Comment  122,  at  2;  6  Nov  97 
Tr  at  225-26. 

"'9  62FRat9121. 

'«See  FTCv.  Orion  Prod.,  Bus.  Franchise  Guide 
(CCH)  1 10,970  (N.D.  Cal.  1997),  and  FTC  v.  Tutor 
Time  Child  Care  Sys.,  Bus.  Franchise  Guide  (CCH) 
1 10.971  (N.D.  Cal.  1997).  Cf.  FTCv. 
Comprehensive  Acxounting  Corp.,  Bus.  Franchise 
Guide  (CCH)  1  8911  (N.D.  111.  1987  (Defendants 
prohibited  from  "wrongfully  discouraging" 
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comment  on  the  extent  to  which 
franchisors  use  gag  clauses  to  inhibit 
franchisee  speech,  whether  the 
Commission  should  modify  the  Rule  to 
prohibit  franchisors  from  using  gag 
clause  provisions,  and  alternatives  that 
would  ensure  that  prospective 
franchisees  can  freely  obtain 
information  from  former  and  existing 
franchisees  about  their  experience  with 
the  franchise  system. 

In  response,  a  quarter  of  the 
commenters  (42  out  of  166  conunenters) 
address  the  gag  clause  issue,  the 
majority  opposing  thefr  use.'''  In 
addition,  several  participants  at  the 
Commission  staffs  six  public  workshop 
conferences  on  the  ANPR  identified  gag 
clauses  as  a  problem.  The  most  poignant 
example  was  a  franchisee  of  an 
undisclosed  franchise  system  who 
attended  the  Chicago  public  workshop 
conference.  She  told  Commission  staff 
that  she  had  to  speak  quickly  because 
she  was  on  her  way  to  sign  a  final 
agreement  terminating  her  relationship 
with  her  franchisor.  The  termination 
agreement  she  was  to  sign  included  a 
gag  clause.'^ 

Commenters  opposing  the  use  of  gag 
clauses,  including  state  regulators  and 
some  franchisors,  assert  that  such 
clauses  inhibit  prospective  franchisees 
frt)m  learning  the  truth  about  the 
franchise  system  as  they  attempt  to 
conduct  their  due  diligence 
investigation  of  the  franchise  offering.'^'' 
Attempts  to  restrict  franchisee  speech 
through  gag  clauses  may  deceive 
prospects  by  effectively  eliminating  one 
souirce  of  information,  namely  those 
who  may  have  a  dispute  with  the 
franchisor  or  are  otherwise 
disgruntled.'^  Indeed,  a  franchisor,  if  it 


franchisees  from  giving  unfavorable  references  to  J 
potential  investors."). 

'^'£.g.,  Manuszak,  Comment  13,  at  1;  Sibent, 
Comment  41.  at  1  (and  19  identical  comments); 
AFA.  Comment  62  at  3;  IL  AG,  Conunent  77,  at  2; 
Buckley,  Comment  97,  at  1;  Marks,  Conunent  107. 
at  2:  WA  Securities.  Comment  117,  at  2:  NASAA, 
Conunent  120.  at  4:  Dady  ft  Gamer.  Comment  127, 
at  2.  Opponents  of  gag  clauses  include  several 
franchisor  representatives.  E.g.,  Kestenbaum. 
Comment  40,  at  2.  Cendant  opposes  the  use  of  gag 
clauses  outside  of  litigation,  except  to  protect  trade 
secrets  or  other  proprietary  information.  Cendant, 
Conunent  140,  at  3. 

><»  Lundquist,  22  Aug  97  Tr  at  42-43.  See  also 
Maloney,  Comment  38,  at  2. 

'•'NCL,  for  example,  states:  "Because  the 
experience  of  others  who  have  purchased  a 
franchise  or  business  opportunity  is  the  best 
indicator  of  potential  earnings  and  other  factors  for 
prospective  buyers,  'gag  orders'  that  prohibit  people 
from  sharing  their  experience  with  others  should  be 
prohibited."  NCL.  Comment  35,  at  3.  See  also  Baer, 
Comment  25,  at  3;  Karp.  19  Sept  97  Tr  at  95-96. 

iM  From  example,  Roger  Haines,  a  Scorecard  Plus 
franchisee,  states: 

1  had  spoken  to  some  of  the  franchisees  that  had 
left  the  system.  I  now  feel  certain  that  they  painted 
a  picture  that  was  not  close  to  being  the  truth  based 


wished  to  do  so,  could  use  gag  clauses 
to  ensure  that  prospects  speak  with  only 
those  franchisees  who  are  successful  or 
otherwise  inclined  to  give  a  positive 
report.'^  In  addition,  one  commenter 
contends  that  the  harm  flowing  from  gag 
clauses  goes  beyond  individual 
franchise  sales,  noting  that  gag  clauses 
intimidate  franchisees  against  testifying 
before  legislative  committees  and  public 
agencies,  such  as  the  Commission.-™ 

On  the  other  hand,  several  franchisors 
or  thefr  representatives  oppose  banning 
the  use  of  gag  clauses.  For  example,  one 
commenter  contends  that  gag  clauses 
prevent  disgruntled  franchisees  from 
inflaming  others  and  enable  franchisors 
to  end  relationships  with  problem 
franchisees  without  spending 
considerable  resources.  He  asserts  that 
banning  gag  clauses  would  impede 
informal  settlements  between 
franchisors  and  franchisees.-"'  Other 
commenters  note  that  franchisors  must 
have  the  ability  to  protect  thefr  trade 
secrets  from  disclosure. -°2 

Other  commenters  offer  a  variety  of 
suggestions  on  how  the  Commission 
might  address  the  use  of  gag  clauses 
short  of  an  outright  ban.  For  example,  a 
few  commenters  suggest  that  franchisors 
should  note  in  their  Item  20  which 
specific  franchisees  are  subject  to  a  gag 
clause  provision.  Such  a  requirement 
would  accomplish  two  goals 
simultaneously.  It  would  alert 
prospective  franchisees  that  the 
franchisor  may  require  its  franchisees  to 
sign  gag  clauses,  and  it  would  save 
prospects  the  time  and  trouble  of  trying 
to  contact  franchisees  who,  in  fact,  are 
not  free  to  speak. ^^  in  response, 
however,  one  commenter  contends  that 
such  an  approach  would  be 
lumecessarily  burdensome,  observing 
that  franchisors  would  have  to  update 
thefr  disclosures  more  frequently, 
especially  in  franchise  registration 
states,  ^o* 

As  an  alternative,  several  comments 
suggest  that  franchisors  disclose  the 


on  the  gag  order  that  Ithe  franchisor]  imposed.  Had 
I  gotten  the  truth  from  these  people,  my  decision 
certainly  would  have  been  different.  Every 
franchisee  leaving  the  system  has  had  a  gag  order 
placed  on  them,  making  it  impossible  for  current 
and  future  franchisees  to  get  the  facts. 

Haines.  Comment  100,  at  2. 

'"See  NASAA,  Comment  120,  at  4. 

="»Selden,  Comment  133.  Appendix  B,  at  2. 

*•"  Kaufmann.  Comment  33,  at  5-6:  See  also 
Tifford,  Comment  7B.  at  3:  IFA.  Comment  82.  at  2; 
Duvall.  6  Nov  97  Tr  at  247:  Gittennan.  6  Nov  97 
Tr  at  250-51. 

202  Baer,  Comment  25,  at  3.  Even  franchisee 
advocates  recognize  franchisor's  legitimate  need  for 
trademark  protection.  E.g.:  AFA,  Comment  62,  at  3; 
Zarco  ft  Pardo.  Conunent  134.  at  4. 

203  See  Cordell.  6  Nov  97  Tr  at  247-48:  Kezios, 
id.  at  256.  See  also  NASAA.  Comment  120.  at  4. 

2o«  Wieczorek.  6  Nov  97  Tr  at  258-59. 


number  and  percentage  of  current  and 
former  franchisees  subject  to  gag 
clauses.  Indeed,  of  the  various  proposals 
suggested  in  response  to  the  ANPR  and 
during  the  public  workshop 
conferences,  a  general  disclosure  about 
the  use  of  gag  clauses  garnered  the  most 
support.-"^  Finally,  one  commenter  adds 
that  franchisors  should  disclose  the  use 
of  gag  clauses  over  a  period  of  three 
years  in  order  to  highlight  a  pattern  or 
trend  in  their  usage.  He  observes:  "the 
fact  that  1  out  of  100  of  1996's  former 
franchisees  had  a  gag  order  does  not 
really  fairly  present  the  picture  if  you 
have  80  out  of  100  in  1995."  Bundy,  6 
Nov  97  Tr  at  257.  Rather,  franchisors 
should  present  information  that  would 
reveal  a  trend. 

Based  upon  the  record,  the 
Commission  proposes  to  modify  UFOC 
Item  20  to  require  franchisors  to 
disclose  information  about  their  use  of 
gag  clauses,  which  bar  franchisees  from 
speaking  with  others  about  their 
personal  experiences  as  franchisees.^** 
The  Commission  finds  that  such  clauses 
are  widespread  in  termination 
agreements  and  dispute  settlements.^*" 
Neither  the  current  Rule  or  UFOC 
Guidelines  addresses  this  issue. 

Proposed  section  436.5(t)(6)  provides 
that  a  franchisor  must  disclose  the 
existence  of  gag  clauses  if,  within  the 
last  three  fiscal  years,  franchisees  have 
signed  gag  clause  provisions  in  any 
agreement,  settlement,  or  other  contract. 
In  addition,  the  franchisor  must  state 


205  Zarco  &  Pardo.  Comment  134.  at  4.  Similarly 
Howard  Bundy  adds  that  "|i|n  a  perfect  world  I 
would  have  a  list  of  those  that  are  subject  to  (gag 
clauses),  so  I  didn't  have  to  make  all  those  extra  75 
calls.  But  I  could  live  with  or  without  that  It's  more 
important  to  disclose  the  fact  that  they  do  exists." 
Bundy.  6  Nov  97  Tr  at  249.  See  also  Selden, 
Comment  133.  Appendix  B.  at  2:  )effers,  6  Nov  97 
Tr  at  251-52.  See  also  Wieczorek,  6  Nov  97  Tr  at 
260. 

2*  The  term  "gag  clause"  is  defined  in  proposed 
section  436.3(k)  as:  "any  contractual  provision 
entered  into  by  a  franchisor  and  a  current  or  former 
franchisee  that  prohibits  or  restricts  the  franchisee 
from  discussing  his  or  her  personal  experience  as 
a  franchisee  within  the  franchisor's  system.  It  does 
not  include  confidentiality  agreements  that  protect 
the  franchisor's  trademarks  or  proprietary 
information. 

207  For  example,  one  franchisee  signed  an 
agreement  upon  termination  that  contained  the 
following  clause: 

The  Slimak  parties  shall  not  make  any  derogatory 
or  disparaging  action  or  make  any  false,  derogatory, 
or  disparaging  comment,  publicly  or  privately, 
concerning  the  |acadi  parities,  or  any  of  the 
directors,  officers,  shareholders,  affiliates, 
employees,  agents,  consultants,  successors,  or 
assigns  or  lacadi  products  *  *   *.  If  questioned  by 
any  third  party  as  to  the  circumstances  surrounding 
the  termination  of  the  franchise  agreement.  The 
Slimak  Parties  shall  state  only  that  the  parties 
mutually  agreed  to  terminate  their  commercial 
relationship. 

Slimak.  Comment  130,  at  1.  See  also  Doe,  7  Nov 
97  Tr  at  276. 
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the  consequences  to  the  prospective 
franchisee,  namely  that  current  and 
former  franchisees  may  not  be  able  to 
speak  freely  about  their  experiences.  To 
add  flexibility,  the  Commission 
proposes  further  that  the  franchisor  be 
permitted  to  disclose  the  number  and 
percentage  of  its  current  and  former 
franchisees  in  each  of  the  last  three 
years  that  are  subject  to  a  gag  clause. 
This  optional  disclosure  would  enable  a 
franchisor  to  disclose  how  widespread 
the  use  of  gag  clauses  is  in  its  system. 
For  example,  a  franchisor  might  wish  to 
disclose  such  data  to  demonstrate  that 
its  frtmchisees  sign  gag  clauses  in 
isolated  instances  only,  or  that  the  trend 
is  away  from  using  such  clauses.  At  the 
same  time,  proposed  section  436.5(t)(6) 
would  also  permit  a  franchisor  to 
explain  its  use  of  gag  clauses.  The 
Ck)mmis8ion  believes  that  a  bald  risk 
factor  or  disclosiue  about  the  number 
and  percentage  of  franchisees  under  a 
gag  clause  arguably  may  be  misleading 
and  prejudicial  to  a  franchisor.  2"*  For 
example,  a  franchisor  conceivably  may 
enter  into  an  agreement  containing  a  gag 
clause  only  at  the  request  of  the 
franchisee  during  the  coiuse  of 
negotiations.  The  Commission  believes 
that  a  franchisor  should  be  able  to 
clarify  any  disclosures  about  gag  clauses 
with  additional,  truthful  information 
that  puts  the  use  of  gag  clauses  into  a 
proper  context.  • 

Franchisee  Association  Issue.  In 
response  to  the  ANPR,  a  number  of 
franchisees  and  thefr  advocates  xirge  the 
Commission  to  revise  UFOC  Item  20  to 
require  the  disclosure  of  trademark- 
specific  franchisee  associations.  In  some 
instances,  these  organizations  are 
recognized  coimcils  approved  by  the 
franchisor,  where  franchisee- 
participants  are  selected  by  the 
franchisor  or  are  elected  by  the  system's 
franchisees.  In  other  instances,  the 
organizations  are  independent  of  the 
franchisor.  ^''^  One  commenter  explains 


the  need  for  such  a  disclosure  as 
follows: 

The  UFOC  Guidelines  currently  require 
disclosure  of  the  existence  of  purchasing 
cooperatives  known  to  the  franchisor,  but 
this  is  not  adequate  disclosure  of  a  fact  of 
growing  importance  to  franchisees,  which  is 
the  existence,  or  non-existence,  of  an 
autonomous  franchisee  association 
representing  franchisees  in  that  particular 
franchise  organization.  When  an  organization 
represents  a  substantial  plurality  of 
franchisees  in  the  system,  perhaps  over  30%, 
and  its  existence  is  known  to  the  franchisor, 
that  fact  should  be  disclosed,  possibly  by  an 
additional  category  in  the  list  of  existing 
franchisees  required  in  item  20,  as  an 
additional  and  critical  source  of  information 
about  the  franchise  opportunity. 

Selden,  Comment  133,  Appendix  B.  at 

J  210 

Franchisors  generally  do  not  oppose  a 
disclosure  for  trademark  franchisee 
associations,  especially  franchisor- 
sponsored  franchisee  advisory  councils 
and  recognized  independent  franchisee 
associations.  However,  they  voice 
concern  about  any  mandate  to  disclose 
independent  franchisee  associations. 
They  assert  that  such  organizations  are 
often  small,  informal  groups  that  come 
and  go,  or  organizations  formed  on  the 
local  or  regional  level  without  the 
knowledge  of  the  franchisor.  2<  <  In  short, 
they  fear  Uability  for  failing  to  disclose 
the  existence  of  groups  that  they  do  not 
know  exist. 

Based  upon  the  record,  the 
Commission  agrees  that  franchisors 
should  disclose  the  existence  of 
trademark-specific  franchisee 
associations.  ^'^  The  Commission  has 
long  recognized  that  the  names  and 
addresses  of  current  franchisees  is 
material  information,  enabling 
prospective  franchisees  to  conduct  their 
own  due  diligence  investigation  of  the 
franchise  system.  Providing  prospective 
franchisees  with  information  about  an 
organized  group  of  franchisees  is  a 


^™'  Two  commenters  suggest  that  the  Commission 
require  a  disclosure  at)out  gag  clauses  only  if  the 
number  of  franchisees  subject  to  such  clauses 
surpasses  some  threshold.  They  imply  that  isolated 
instances  of  gag  clause  usage  may  be  misleading  to 
prospective  franchisees  or  prejudicial  to  the 
franchisor.  See  Bundy.  6  Nov  97  Tr  at  249:  Jeffers. 
id.  at  251-52.  The  Commission  believes  that  the 
flexibility  offered  by  proposed  section  436.5(t)(e),  in 
particular  the  franchisor's  ability  to  explain  when 
it  uses  gag  clauses,  appears  sufficient  to  address  tliis 
concern. 

209  )sjot  all  independent  franchisee  associations 
are  well-received  by  the  franshisor.  Indeed,  some 
commenters  have  told  us  that  in  some  instances 
franchisors  have  filed  suit  to  stop  the  formation  of 
an  independent  group  or  have  retaliated  against 
individuals  who  have  participated  in  such  groups. 
E.g..  Donafin.  Comment  14,  at  1.  See  also  Mueller, 
Comment  29.  at  1-2;  Bell,  Comment  30,  at  1; 
Rachide.  Comment  32.  at  3. 


^'"Similarly,  Martin Cordell,  a  franchise 
examiner  for  the  State  of  Washington,  observes  that 
disclosing  trade  associations  could  "be  a  much 
more  ready  source  of  information  as  opposed  to 
individual  franchisees  who  have  to  take  time  out  of 
the  businesses  to  share  information  with  the 
prospective  franchisee."  Cordell,  6  Nov  97  Tr  at 
168-69.  Similarly,  Susan  Kezios  of  the  AFA  told  us 
that  associations,  "have  a  collective  memory  of 
what  has  been  going  on  historically  in  the  franchise 
system  that  one  or  another  individual  franchisees 
may  or  may  not  have."  Id.  at  176.  See  also 
Manuszak,  Comment  13,  at  1;  Zarco  &  Pardo, 
Comment  134,  at  3;  Kezios,  6  Nov  97  Tr.  at  168; 
Wieczorek,  6  Nov  97  Tr  at  170:  Bundy,  id.  at  173. 

2"  Shay,  18  Srfpt  97  Tr  at  71:  Wieczorek,  6  Nov 
97  Tr  at  169-70:  Duvall,  id.  at  171. 

-'-  The  Commission  is  not  suggesting  that 
franchisors  disclose  the  existence  of  broad-based 
associations  that  represent  firanchisee  interests 
generally,  such  as  the  American  Franchisee 
Association  or  the  American  Association  of 
Franchisees  &  Dealers. 


logical  extension,  giving  franchisees  yet 
an  additional  source  of  material 
information  from  which  they  can  learn 
about  the  system,  especially  franchisees' 
financial  performance  history.  This 
disclosure  is  particularly  important  if 
individual  former  and  existing 
franchisees  of  a  system  are  subject  to  gag 
clauses  or  are  otherwise  reluctant  to  talk 
with  prospective  franchisees.  ^'•' 

The  Commission  believes  proposed 
section  436.5(t)(7)  strikes  the  ri^t 
balance  between  providing  disclosure  to 
prospective  franchisees  and  eliminating 
franchisors'  potential  liability  for  failing 
to  disclose  the  existence  of  franchisee 
organizations  that  are  unknown  to  them. 
It  would  require  franchisors  to  disclose 
organizations  whose  existence  is  known 
to  them  either  because  the  franchisor 
sponsors  the  organization  or  formally 
recognizes  the  organization.  In  addition, 
it  would  require  the  franchisor  to 
disclose  incorporated,  independent 
franchisee  associations,  but  only  to  the 
extent  that  such  organizations  make 
their  existence  known  to  the  franchisor 
on  an  annual  basis.  This  would 
eliminate  franchisors'  concerns  about 
having  to  disclose  every  small,  informal 
group  of  franchisees  by  limiting  the 
disclosure  to  incorporated 
organizations,  which  are  more  likely 
than  imincorporated  organizations  to 
have  an  "institutional  history,"  as  well 
as  the  time  and  inclination  to  speak 
with  prospective  franchisees.  It  would 
also  shift  the  burden  to  the  franchisee 
association  to  ask  specifically  to  be 
included  in  the  franchisor's  disclosure 
document.  The  Commission  believes 
that  this  approach  would  relieve 
franchisors  of  the  burden  of,  and 
potential  liability  associated  with, 
having  to  identify  such  organizations. 
To  further  reduce  compliance  costs  and 
burdens,  proposed  section  436.5{t)(7) 
makes  clear  that  a  franchisor  must  list 
the  franchisee  organization  in  its 
disclosure  document  to  be  used  in  the 
next  fiscal  year  only.  This  relieves 
franchisors  of  the  burden  of  having  to 
verify  the  continued  existence  of  the 
organization  in  the  future.  In  short,  a 
franchisee  organization  would  have  the 


^"The  record  indicates  that  franchisees  may  be 
reluctant  to  share  information  alxiut  their  system 
with  prospective  franchisees  either  because  they  do 
not  have  the  time,  or  because  they  fear  retaliation 
bom  their  fr-anchisor.  For  example,  Howard  Bundy 
told  us  that  he  often  instructs  his  franchisee  clients 
to  state  only  their  "name,  rank,  and  serial  number 
and  refer  [the  prospect]  ))ack  to  the  franchisor  for 
everything  else."  Mr.  Bundy  explains  that 
franchisees  who  make  statements  in  connection 
with  a  franchise  sale  might  be  deemed  franchise 
brokers  under  state  law  and  could  be  liable  for  any 
claims  or  damages  resulting  from  the  sale.  He  also 
fears  that  franchisees  who  volunteer  information 
might  be  subject  to  a  defeunation  suit  by  the 
franchisor.  Bundy,  6  Nov  97  Tr  at  236-37. 
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burden  to  renew  its  request  for 
inclusion  in  the  disclosure  document  on 
an  annual  basis. 

u.  Proposed  section  436.5(u):  Item  21 
(Financial  Statements) 

Based  upon  UFOC  Item  21,  proposed 
section  436.5(u)  requires  the  disclosure 
of  audited  financial  information  based 
upon  generally  accepted  accounting 
principles.  It  improves  the  comparable 
Rule  disclosures  ciurently  found  at  16 
CFR  436.1(a)(20)  by  requiring 
franchisors  to  present  financial 
disclosures  in  colimms  that  compare  at 
least  two  fiscal  years.  This  will  enable 
prospective  frtinchisees  to  analyze  better 
the  franchisor's  fiscal  status  by  seeing  at 
a  glance  a  broad  snap-shot  of  the 
company's  historical  earnings 
performance. 

At  the  same  time,  the  Commission 
proposes  to  modify  the  Rule  to  clarify 
the  Commission's  three-year  phase-in  of 
audited  financial  statements.^'^  In  the 
ANPR,  the  Commission  solicited 
comment  on  whether  the  Commission 
should  retain  the  phase-in.^'^  Without 
exception,  the  commenters  who  address 
this  ANPR  issue  continue  to  support  a 
three-year  phase-in,^'*  and  no 
commenter  offers  any  refinements  or 
alternatives  to  the  Commission's  current 
phase-in  approach. 

The  proposed  phase-in  clarifies  and 
streamlines  the  Commission's  current 
phase-in  provision  in  several  ways.  As 
with  the  current  phase-in,  franchisors 
will  be  allowed  two  fiscal  years  before 
they  are  required  to  provide  full  audited 
financial  statements.  The  proposed 
phase-in,  however,  eUminates  the 
arguably  confusing  current  distinction 
between  a  franchisor's  first  "partial"  or 
"full"  fiscal  year  by  collapsing  "partial" 
and  "full"  fiscal  years  into  one  category. 
Under  this  proposal,  all  franchisors  wUl 
be  required  to  include  audited  financial 
statements  in  thefr  disclosure 
documents  by  their  third  year,  whether 
or  not  their  first  fiscal  year  was  a  partial 
or  full  year.  The  proposed  phase-in  also 
clarifies  the  Rule  by  setting  forth  the 
phase-in  schedule  in  a  clear  and  easy- 
to-understand  table.  This  should  enable 
franchisors  to  imderstand  quickly  the 
Rule's  phase-in  requirements.  The 
Conunission  believes  that  the  proposed 
phase-in  of  audited  financial  statements 
not  only  reduces  compliance  costs  for 
start-up  franchise  systems,  but 


effectively  removes  a  potentially 
significant  barrier  to  entry. 

V.  Proposed  Section  436.5(v):  Item  22 
(Contracts) 

Proposed  section  436.5(v) 
incorporates  UFOC  Item  22.2'''  It  is  also 
substantially  similar  to  the  current  Rule 
instruction  foimd  at  16  CFR  §  436.1(g). 
It  prevents  fraud  by  requiring 
franchisors  to  attach  copies  of  all 
agreements  pertaining  to  the  franchise 
sale,  such  as  the  franchise  agreement 
and  any  leases,  options,  or  purchase 
agreements.  This  enables  prospective 
franchisees  to  compare  what  the 
franchisor  represents  in  its  disclosures 
about  the  franchisor's  and  franchisee's 
legal  obUgations  with  the  actual 
agreements  that  will  govern  the 
franchise  relationship.^'* 

w.  Proposed  Section  436. 5{w):  Item  23 
(Receipt) 

Proposed  section  436.5(w) 
incorporates  the  UFOC  Guidelines'  Item 
23  receipt  requirement.^!'  There  is 
currently  no  comparable  Rule 
requirement.  The  Commission  believes 
that  proposed  section  436. 5(w)  will 
serve  an  important  anti-fraud  piupose. 
The  Commission's  law  enforcement 
experience  indicates  that  franchisees  in 
many  instances  claim  that  they  never 
received  a  copy  of  the  franchisor's 
disclosiure  document.  A  requirement 
that  franchisees  acknowledge  receipt  of 
the  disclosure  doamient  will  better 
ensure  that  fr-anchisees  actually  receive 
the  disclosures  with  all  required 
attachments.  The  receipt  also  serves  an 
important  consumer  education  function, 
informing  prospects  that  they  have  14 
days  to  review  the  disclosures,  that 
franchisees  should  receive  certain 
attachments,  and  that  franchisees  can 
report  possible  law  violations.  Further, 
as  explained  below,  a  receipt  is 
necessary  to  prove  dehvery  in  the  event 
that  a  franchisor  chooses  to  make 
disclosures  via  the  Intemet.220 

At  the  same  time,  the  Commission 
believes  that  the  UFOC  Item  23  receipt 
should  be  modified  to  afford  franchisees 
greater  flexibility  in  acknowledging 
receipt  of  a  disclosure  docxunent.  To 
that  end,  proposed  section  436.5(w) 
would  allow  prospective  franchisees  to 


"«16CFR436.1(a)(20(U). 

"'62  FR  at  9121. 

"'E.g.,  Duvall,  Comment  19,  at  1:  Baer,  Comment 
25,  at  4;  Kau&nann,  Comment  33,  at  6;  Kestenbaum. 
Comment  40,  at  2;  AFA,  Comment  62,  at  3;  IL  AG, 
Comment  77,  at  3;  Tifford,  Comment  78.  at  4;  IFA. 
Comment  82,  at  1;  Jefiers,  Comment  116,  at  2. 


"■'  In  response  to  the  ANPR,  no  conmienter  raised 
any  concerns  about  UFOC  Item  22,  upon  which 
proposed  section  436.S(v)  is  based. 

^'*In  the  SBP,  the  Commission  recognized  that 
this  requirement  "will  therefore  have  a  remedial 
effect  in  that  it  will  encourage  accurate  discussion 
of  the  required  information  in  the  disclosure 
statement."  43  FR  at  59696. 

2 '» In  response  to  the  ANPR,  no  commenter 
voiced  any  concerns  about  UFOC  Item  23,  upon 
which  proposed  section  436.S(w)  is  based. 

2?  See  infra  Section  ClO.b. 


acknowledge  receipt  through  a 
"signature."  As  explained  supra  at 
Section  C.4.W.,  the  Commission 
proposes  to  define  the  term  "signature" 
to  include  not  only  written  signatures, 
but  digital  signatures,  passwords, 
security  codes,  and  other  devices  that 
will  enable  a  prospective  franchisee  to 
easily  acknowledge  receipt,  confirm 
their  identity,  and  submit  the 
information  to  the  franchisor.  Proposed 
section  436.5(w)  also  provides  that 
franchisors  may  include  specific 
instructions  on  how  to  submit  the 
receipt,  such  as  via  facsimile.  This 
would  enable  the  parties  to  determine 
foe  themselves  the  most  efficient  way  for 
the  prospective  franchisee  to 
acknowledge  receipt. 

Proposed  section  436. 5(w)  also  adds 
two  new  provisions.  First,  section 
436.5(w)(2)  provides  that  franchisors 
shall  obtain  a  signed  copy  of  the  receipt 
at  least  five  days  before  the  prospective 
franchisee  signs  the  franchise  agreement 
or  pays  any  fee  in  connection  with  the 
franchise  sale.  In  efiiect,  franchisors 
must  have  the  signed  receipt  at  the  time 
they  furnish  prospective  franchisees 
with  the  completed  franchise 
agreement.  The  Commission  believes 
this  provision  is  necessary  to  ensure 
that  the  prospective  franchisee  receives 
the  disclosures  in  a  timely  fashion.  It 
also  prevents  baud  by  effectively 
prohibiting  franchisors  from  requiring 
franchisees  to  backdate  the  disclosure 
document  receipt  after  the  sale  has  been 
completed.  Finally,  section  436.5(w)(3) 
adds  a  minor  recordkeeping  provision, 
requiring  franchisors  to  retain  a  copy  of 
the  signed  receipt  for  a  period  of  at  least 
three  years.  This  provision  is  necessary 
in  order  for  franchisors  to  prove 
compliance  with  the  rule's  disclosure 
and  timing  provisions.  The  Commission 
believes  that  this  requirement  should 
not  impose  any  significant  costs  or 
biu'dens  on  fianchisors,  who  generally 
would  retain  a  copy  of  the  receipt  as  a 
standard  business  practice,  especially  to 
comply  with  the  laws  of  many  franchise 
registration  states  that  require 
fianchisors  to  keep  records  of  each 
franchise  sale. 

9.  Proposed  Section  436.6:  Instructions 
for  Preparing  Disclosure  Documents 

The  next  section  of  the  proposed  Rule 
sets  forth  the  basic  instructions  for 
preparing  a  disclosure  document.  For 
the  most  part,  the  existing  Rule 
instructions  are  unchanged. 

a.  Proposed  Section  436.6(a):  Plain 
English 

Proposed  section  436.6(a)  adopts  the 
UFOC's  requirement  that  disclosure 
doomients  be  written  in  plain  English. 
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The  plain  English  requirement  is  also 
consistent  with  the  efforts  of  the  federal 
government's  National  Performance 
Review  to  make  all  federal  rules  and 
regulations  easier  to  imdei^tand.^^'  The 
definition  of  the  term  "plain  English"  is 
discussed  supra  at  Section  C.4.q. 

b.  Proposed  Section  436.6(b):  Responses 

Proposed  section  436.6(b)  directs 
franchisors  to  respond  to  each  required 
disclosure  item,  either  positively  or 
negatively.  Except  for  minor  editing, 
proposed  instruction  436.6(b)  is 
identical  tothe  ciirrent  Rule  provision 
found  at  16  CFR  §436.1  (a)(24}. 

c.  Proposed  Section  436.6(c):  No 
Additional  Materials       , 

The  first  part  of  proposed  section 
436.6(c)  specifies  that  franchisors  may 
not  include  additional  information  in 
the  disclosure  document  except  for 
information  required  by  non-preempted 
state  law.  This  part  is  identical  to  the 
current  Rule  provision  foimd  at  16  CFR 
436.1(a)(21).  The  remainder  of  the 
instruction  makes  clear  that  franchisors 
preparing  multi-state  disclosures  may 
include  state-specific  information  in  an 
attachment  to  dieir  basic  disclosure 
document.  This  instruction  reduces 
compliance  burdens  and  costs  because 
franchisors  need  not  generate  disclosure 
documents  tailored  for  each  state.  This 
approach  is  consistent  with  several  - 
instructions  foimd  throughout  the 
UFCX:  GuideUne8.222 

d.  Proposed  Section  436.6(d): 
Subfranchisors 

Proposed  section  436.6(d)  addresses 
disclosiu^  obligations  pertaining  to 
subfranchisors.  Specifically,  it  requires 
subfranchisors  to  disclose  the  required 
information  about  the  franchisor  and,  to 
the  extent  applicable,  the  same 
information  about  the  subfranchisor. 
This  is  consistent  with  current 
Commission  policy ,^^^  as  well  as  the 
UFOC  Guidelines.22'« 

10.  Proposed  Section  436.7:  Instructions 
for  Electronic  Disclosure  Documents 

Proposed  section  436.7  sets  forth 
instructions  to  enable  franchisors  to 
comply  with  the  Franchise  Rule 
electronically.  In  the  ANPR,  the 


22'  See  <www-a.blni.gov/nhp/NPR/plaine.html>. 
Indeed,  several  agencies  already  have  incorporated 
plain  English  requirements  in  their  rules  and 
guides.  See,  e.g.,  <www.sec.gov/consunier/ 
plaine.htm'  (SEC  plain  English  guides): 
<www. irs.ustreas.gov/basic/ tax-regs/reglist.htm" 
(Internal  Revenue  Service  plain  English  guides). 

122  See,  e.g.,  UFOC  Cover  Page  Instructions:  UFOC 
Item  IC  Instructions. 

22^*  See  Final  Interpretive  Guides,  44  FR  at  49969. 

224  See  UFOC  Guidelines,  General  Instructions 
230  and  240. 


Commission  solicited  comment  on  how 
franchisors  might  comply  with  the 
Franchise  Rule  via  the  Internet,  ^^s  In 
response,  two  commenters  offer 
substantially  similar  proposals, 
recommending  that  the  Commission 
permit  compliance  via  the  Internet  in  at 
least  the  following  scenario:  (1)  The 
franchisor  has  a  web  site  that  provides 
general  information  about  its  franchise 
system;  (2)  individuals  interested  in 
being  considered  for  a  franchise  can  fill 
out  and  transmit  an  online  application; 
(3)  applicants  deemed  by  the  fianchisor 
to  be  serious  prospects  would  be  given 
a  password  to  gain  access  to  a  section 
of  the  web  site  containing  disclosure 
documents;  and  (4)  the  applicant 
reviews  the  appropriate  disclosure 
document  online.  ^^^ 

The  Commission  does  not  wish  to 
impede  franchisors'  ability  to  maximize 
the  use  of  new  technologies  in  their 
efforts  to  comply  with  the  Rule.  The 
Commission,  therefore,  proposes  that 
franchisors  be  free  to  use  electronic 
media  to  furnish  their  disclosures  to  the 
fullest  extent  possible.  ^^^  As  the 
Commission  recognized  in  its  Internet 
Notice,  electronic  transmission  of 
disclosures  may  be  "easier,  more 
efficient,  and  less  costly  to  industry 
members."  ^^^  Electronic  disclosure 
would  also  greatly  reduce  perhaps  the 
chief  costs  imposed  by  the  Rule: 
printing  and  distribution  costs. 

As  explained  below,  the  Commission 
proposes  no  new  sweeping 
requirements  in  this  area.  Rather, 
proposed  section  436.7,  for  the  most 
part,  elaborates  upon  concepts  that  are 
already  part  of  the  Rule,  in  particular 
how  to  "furnish"  disclosures 
electronically  and  how  to  prepare 
"clear,"  "concise,"  and  "legible" 
disclosures  in  an  electronic 
enviroiunent.  Nonetheless,  in  order  to 
prevent  fraud  and  circumvention  of  the 
Rule's  pre-sale  disclosure  requirements, 
the  proposed  Rule  contains  two  new, 
modest  requirements:  (1)  That 
franchisors  using  electronic  media 
provide  prospective  franchisees  with  a 
paper  summary  document  containing  an 
expanded  cover  page,  table  of  contents, 
and  acknowledgment  of  receipt,  and  (2) 


22*62  FR  at  9122. 

22«Su.  Comment  24;  PR  One,  Comment  105. 

227  To  that  end,  the  proposed  Rule  adds  three  new 
definitions.  See  supra  at  Section  C.4.  First,  the  term 
"written"  has  been  revised  to  include  all  media  that 
are  capable  of  being  printed  and  read.  Second,  the 
Commission  has  added  the  "Internet,"  which  is 
defined  to  include  all  communications  between 
computers  and  between  computers  and  other 
communications  devices.  Finally,  the  term 
"signature,"  includes  electronic  signatures; 
passwords,  and  other  devices  as  a  sdistitute  for  the 
traditional  handprinted  signature.      : .    'u :    .  > 

22*63  FR  at  25001.  , 


that  franchisors  retain  a  specimen  hard 
copy  of  each  materially  different  version 
of  their  disclosiires. 

a.  Proposed  Section  436.7(a):  Consent 

Proposed  section  436.7(a)  makes  clear 
that  a  franchisor  can  furnish  disclosures 
electronically  only  if  it  obtains  the 
prospective  franchisee's  informed 
consent.22'  It  also  provides  that 
prospective  franchisees  retain  the  right 
to  revoke  acceptance  of  an  electronic 
disclosure  dociiment  for  any  reason  and 
obtain  a  paper  copy  up  until  the  time  of 
the  franchise  sale. 

The  Commission  believes  that  the 
obligation  to  furnish  disclosures  would 
be  a  hollow  one  if  franchisors  could 
force  prospective  franchisees  to  receive 
disclosures  in  an  electronic  format  that 
they  cannot  actually  receive  or  read.^^o 
The  Commission  is  also  concerned  that 
fraudulent  operators  will  gravitate 
toward  electronic  media  as  a  new  way 
to  avoid  pre-sale  disclosure.  For 
example,  a  scam  artist  could  decide  to 
furnish  its  disclosures  only  in  some 
obscure  format  that  is  essentially 
unaccessible  to  most  prospective 
franchisees.  In  keeping  with  the  Rule's 
very  purpose — to  prevent  fraud — the 
Commission  believes  that  candidates  for 
a  franchise  who  are  trying  to  conduct 
their  own  due  diligence  investigation 
should  be  able  to  review  a  hard  copy 
disclosiue  document  if  that  medium  is 
more  convenient  to  them.  Disclosure 
documents  are  often  very  lengthy  and 
prospective  franchisees  may  have 
difficulty  reading  the  document  on 
screen  or  downloading  the  document 
onto  a  disk.  Some  prospective 
franchisees  simply  may  not  wish  to  pay 
the  cost  to  print  the  disclosure 
document  from  their  computer  screen. 
Until  such  time  as  electronic  media  are 
more  widely  used,  and  consumers  are 
more  comfortable  with  such  media,  the 
traditional  paper  copy  should  remain 
available  as  an  option. 

In  the  same  vein,  the  Commission 
believes  that  franchisees  should  have 


22^  For  example,  the  Commission  expects  a 
franchisor  to  disclose  in  advance  the  medium  used 
to  furnish  its  disclosures  (such  as  computer  disk, 
CD-ROM,  E-mail,  or  Internet)  and  any  specific 
applications  necessary  to  view  the  disclosures  (such 
as  Windows  95,  or  DOS,  or  a  particular  Internet 
browser). 

2wThis  proposal  is  similar  to  the  position 
adopted  by  the  SEC  with  respect  to  federal 
securities  regulations.  See  Use  of  Electronic  Media 
For  Delivery  Purposes,  SEC  Release  No.  33-7233. 
60  FR  53458  (October  13, 1995)  ( 'SEC  Release"), 
formally  adopted  in  SEC  Release  No.  33-7289, 61 
FR  24652  (May  IS,  1996),  which  advises  the 
securities  industry  how  it  may  use  electronic  media 
to  detivei  information  [Lc  prospectuses  and  proxy 
materials)  required  under  various  federal  securities 
statutes.  A  copy  of  the  SEC  release  is  found  at 
<http://www/8ec.gov/rules/proposed/33-7233.txt*. 
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the  ability  to  revoke  acceptance  of  an 
electronic  disclosure  dociunent  in  favor 
of  a  paper  copy  up  until  the  time  of  the 
sale.^^'  Requiring  franchisors  to  provide 
prospective  franchisees  with  a  paper 
copy  should  not  impose  any  significant 
burdens  or  costs.  If  a  prospective 
franchisee  finds  that  he  or  she  cannot 
easily  read  a  disclosure  document 
electronically,  it  would  be  relatively 
easy,  and  cost  little,  for  the  franchisor  to 
print  a  copy  of  its  electronic  version  and 
mail  it  to  the  prospect.^^z  This  proposal 
is  consistent  with  the  Commission's 
Internet  Notice,  where  the  Commission 
recognized  that: 

The  requirement  tliat  certain  information 
should  be  provided  to  another  person  implies 
that  such  information  actually  be  received  by 
that  person.  Therefore,  although  it  may  be 
advantageous  to  use  new  technology  to 
comply  with  affirmative  [disclosure] 
requirements,  industry  members  should  be 
mindful  of  certain  issues.  For  example,  the 
requirement  to  give,  mail,  deliver,  or  furnish 
information  would  not  be  met  if  the  intended 
recipient  does  not  have  the  technological 
capabilities  of  receiving  or  viewing  the 
information.  In  certain  circumstances, 
industry  members  may  need  to  obtain  the 
recipient's  consent  to  deliver  information  by 
a  certain  electronic  method,  inform  the 
recipient  of  any  particular  medium 
applications  needed  to  view  the  information, 
or  deliver  the  information  on  paper. 

63  PR  at  25001. 

Finally,  to  ensure  that  prospective 
franchisees  are  notified  about  their  right 
to  receive  a  paper  copy,  proposed 
section  436.3(g)  requires  any  franchisor 
seeking  to  furnish  disclosiu^s 
electronically  to  add  the  following 
provision  to  their  cover  page: 

You  may  have  elected  to  receive  an 
electronic  version  of  your  disclosure      * 
document.  If  so,  you  may  wish  to  print  or 
download  the  disclosure  document  for  future 
reference.  You  have  the  right  to  receive  a 
paper  copy  of  the  disclosure  dociunent  up 
until  the  time  of  the  sale.  To  obtain  a  paper 
copy,  contact  [name]  at  [address]  and 
(telephone  number]. 

Thus,  prospective  franchisees  who  wish 
to  revoke  acceptance  of  an  electronic 
disclosure  dociunent  for  any  reason  will 
know  whom  to  contact  to  receive  a 
paper  copy. 


"<  See  SEC  Release,  60  FR  at  53460-61.  Similarly, 
the  Federal  Reserve  agrees  in  principle  that 
consumers  should  be  able  to  get  a  paper  copy  of 
electronic  transfer  disclosures,  stating  that  it 
"expects  that  financial  institutions  will 
accommodate  a  consumer's  request  for  a  paper 
copy,  or  that  they  will  redeliver  disclosures 
electronically,  to  the  extent  that  it  is  feasible  to  do 
so."  See  Interim  Rule  on  Electronic  Fund  Transfers 
("EFT  Rule"),  implementing  the  Electronic  Fund 
Transfer  Act,  15  U.S.C.  1693  et  seq.  (1978),  63  FR 
14528,  14530  (March  25, 1998).  See  also  Selden. 
Comment  133,  at  3;  Zarco  ft  Pardo,  Comment  134, 
at  5. 

z»  See  Wieczorek,  6  Nov  97  Tr  at  61:  Diivall,  id., 
at  62-63. 


b.  Proposed  Section  436.7(b):  Notice  and 
Receipt 

Proposed  section  436.7(b)  requires  a 
franchisor  who  furnishes  disclosures 
electronically  to  provide  prospects  with 
a  paper  summary  document  containing 
the  following  three  items  from  its 
disclosure  document:  (1)  The  cover 
page,  (2)  the  table  of  contents,  and  (3) 
the  Item  23  receipt.  Franchisors  already 
prepare  these  three  items  as  part  of  their 
disclosure  dociunent  and  should  be  able 
to  produce  the  summary  document  at  a 
relatively  low  cost.  The  Commission 
believes  the  proposed  summary 
document  requirement  serves  two  anti- 
fraud  purposes:  (1)  Advance  notice  of 
the  importance  of  the  information  being 
disclosed;  and  (2)  proof  of  receipt. 

Based  upon  the  Comniission's  law 
enforcement  experience,  it  appears  that 
many  prospective  franchisees  are 
unaware  of  the  Franchise  Rule  or  that 
they  should  receive  pre-sale  disclosures. 
The  Rule  currently  addresses  this 
problem  by  requiring  a  cover  page  that 
conspicuously  states,  among  other 
things,  the  name  of  the  franchisor,  that 
the  document  contains  important 
information,  and  certain  cautionary 
messages.  In  addition,  the  table  of 
contents  provides  a  summary  of  the 
types  of  disclosures  contained  in  the 
document.  The  Commission  believes 
that  a  prospective  franchisee  is  more 
likely  to  read  the  disclosures  if  he  or  she 
knows  that  it  contains  information  such 
as  the  franchisor's  litigation  history 
(Item  3),  financial  performance 
information  (Item  19)  and  statistics  on 
franchisees  in  the  system  (Item  20). 

The  proposed  paper  summary 
document  would  serve  the  same 
consumer  education  function,  alerting 
the  prospective  franchisee  to  the 
importance  of  the  electronic  disclosures. 
Uidike  a  paper  disclosure  document — 
which  clearly  announces  its  contents  on 
the  cover  page — an  electronic  disclosure 
document  does  not  impart  any 
information  unless  and  until  die 
prospective  franchisee  actually  assesses 
it  by  opening  a  file  or  otherwise  calling 
it  up  on  a  computer  screen.  The 
Commission  is  concerned  that  this 
might  provide  scam  artists  with  a  new 
fertile  ground  to  commit  fraud.  For 
example,  a  franchise  seller  may  seek  to 
furnish  disclosures  under  the  Rule  by 
simply  handing  a  prospect  an  unmarked 
computer  disk,  without  any  further 
explanation.  In  such  an  instance,  the 
prospect  may  fail  to  read  the  disclosures 
contained  on  the  disk,  or,  worse,  might 
discard  the  disk,  because  nothing  draws 
his  or  her  attention  to  the  importance  of 
the  information  contained  on  the  disk. 
Similarly,  a  franchisor,  in  theory,  might 


seek  to  comply  with  the  Rule  by 
verbally  telling  a  prospective  franchisee 
to  visit  the  franchisor's  web  site  to  view 
the  franchisor's  disclosure  document,  or 
by  scrolling  through  a  copy  of  its 
disclosure  document  online  during  a 
presentation  in  a  hotel  room.^-'^ 

To  combat  such  potential  fraud, 
proposed  section  436.7(b)  requires 
franchisors  offering  electronic  versions 
of  their  disclosure  documents  to  provide 
prospective  franchisee  with  a  paper 
summary  document.  Armed  with  the 
paper  summary,  the  prospective 
franchisee  would  realize  that:  (1)  They 
should  receive  disclosures;  (2)  the 
franchisor's  Internet  addresses  (i.e.,  E- 
mail  and  web  site);  (3)  they  have  at  least 
14  days  to  review  the  disclosures:  and 
(4)  information  on  how  to  get  a  paper 
copy.  For  additional  protection,  section 
436.7(b)(2)  requires  that  the  franchisor's 
receipt  be  incorporated  into  the 
summary  document.  This  would 
prevent  a  franchisor  from  having  a 
prospect  sign  only  the  receipt,  without 
the  benefit  of  reviewing  the  important 
consumer  educational  messages 
contained  in  the  cover  page,  as  well  as 
in  the  table  of  contents. 

In  addition  to  serving  a  consumer 
education  function,  the  summary 
document  is  necessary  to  prove  delivery 
and  receipt  of  the  disclosures.  Unlike 
paper  disclosure  documents,  there  is  no 
certainty  that  prospective  franchisees 
will  actually  receive  disclosures  that  are 
sent  via  E-mail  or  made  available  over 
the  Internet.  As  the  Commission 
recognized  in  its  Internet  Notice: 

Because  there  may  be  technological 
difficulties  that  could  impede  the  electronic 
delivery  of  information,  it  may  be  necessary 
for  industry  members  to  confirm  that  the 
recipient  in  fact  received  the  infoiroation. 
Most  facsimile  machines  routinely  confirm 
when  the  facsimile  has  been  successfully 
transmitted.  Senders,  for  example,  might 
require  recipients  to  confirm  receipt  by 
return  e-mail  or  verify  in  some  manner  the 
recipients'  access  to  infonnation  posted  on 
the  Web  site. 

6iFR  at  25001. 

The  proposed  Rule  would  provide 
prospective  franchisees  with  several 
options  for  acknowledging  receipt  of  the 
disclosure  document.  Prospective 
franchisees  of  course  could  sign  the 


"'The  Federal  Reserve  has  also  expressed 
concern  about  disclosures  posted  on  the  Internet 
without  prior  notice:  "Simply  posting  information 
on  an  Internet  site  without  some  appropriate  notice 
and  instructions  about  bow  the  consumer  may 
obtain  the  required  information  would  not  satisfy 
the  (disclosure)  requirement."  63  FR  at  14529. 
Similarly,  the  SEC  has  stated  that  stock  issuers  and 
others  providing  electronic  delivery  of  information 
should  have  "reason  to  believe  that  any  electronic 
means  so  selected  will  result  in  the  satisfoction  of 
the  delivery  requirements."  SEC  Release,  60  FR  at 
53461-62. 
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receipt  in  either  the  paper  summary 
document  or  Item  23  of  the  disclosure 
document.  Proposed  section 
436.7(b)(l)^i]  would  also  enable 
prospective  franchisees  to  "sign"  the 
receipt  in  the  disclosure  document 
electronically.  As  discussed  above,  the 
term  "signature"  is  defined  broadly  to 
include  not  only  the  traditional  written 
signature,  but  ddgital  signatures  and 
o&er  identity  verification  devices,  such 
as  passwords  or  security  codes. ^'^  This 
differs  from  the  UFOC  Guidelines, 
which  permits  a  written  signature  only. 

While  the  Commission  believes  that 
franchisors  and  prospective  franchisees 
should  be  able  to  take  advantage  of  new 
technologies,  it  nonetheless  rejects  the 
suggestion  that  a  franchisor  be 
permitted  to  demonstrate  receipt 
through  "electronic  verification,"  such 
as  embedding  a  code  in  a  disclosure 
document  that  would  send  a  signal  to 
the  franchisor  once  an  electronic 
disclosure  documents  has  been 
opened.^"  The  Commission  believes 
that  prospective  franchisees  should  take 
some  affirmative  step  to  acknowledge 
receipt  and  confirm  their  identify.  The 
acknowledgment  of  receipt  serves  not 
only  as  proof  of  delivery,  but,  as 
discussed  above,  a  consumer  education 
vehicle.  For  example,  the 
acknowledgment  form  reminds  the 
prospect  that  he  or  she  is  to  receive 
supplemental  documents  along  with  the 
basic  disclosiue  document,  such  as 
contracts  or  lease  agreements.  It  also 
informs  the  prospect  to  report  any 
inaccuracies  in  the  disclosure  dociunent 
to  the  Commission  and  state  authorities. 
These  potential  benefits  to  prospective 
franchisees  might  be  lost  if  the 
franchisor  could  prove  delivery  solely 
through  electronic  verification. 
Requiring  a  prospect  to  sign  the 
acknowledgment  would  better  ensure 
that  the  prospect  has  actually  read  the 
acknowledgment  page. 

c.  Proposed  Section  436.7(c): 
Preservation  of  Disclosiues 

Proposed  section  436.7(c)  requires 
franchisors  to  ensiue  that  an  electronic 
version  of  a  disclosure  document  must 
be  capable  of  being  printed, 
dowmloaded,  or  odierwise  preserved  as 
one  single  document.  The  Commission 
believes  that  the  concept  of 
"furnishing"  disclosiues  implies  that 
prospective  franchisees  will  receive  a 
document  that  can  be  preserved  for 
futxire  reference.^36  Jl^g  requirement  is 


2MSee  63  FR  8114531. 

"'  For  a  description  of  electronic  verification,  see 
Gerdes.  6  Nov  97  Tr  at  79S2;  Jeffers,  id.  at  86-87. 

^'•The  Federal  Reserve  has  come  to  a  similar 
conclusion.  See  63  FR  at  14530.  See  also  Bundy,  6 
Nov  97  Tr  at  129. 


particularly  important  with  respect  to 
disclosures  disseminated  via  the  Web 
(which  are  often  transitory),  especially  if 
the  franchisor  does  not  maintain  an 
online  archive  of  its  disclosure 
documents. 

d.  Proposed  Section  436.7(d):  Single 
Document 

Proposed  section  436.7(d)  makes  clear 
that  electronic  disclosures,  like  hard 
copies,  must  be  capable  of  being 
reviewed  as  a  single,  self-contained 
document.  This  proposal  is  analogous  to 
the  Internet  Notice's  discussion  of 
unavoidability,  where  the  Commission 
stated: 

to  ensure  effectiveness,  disclosures  ordinarily 
should  be  unavoidable  by  consumers  acting 
reasonably.  On  the  Internet  or  other 
electronic  media,  this  means  that  consumers 
viewing  an  advertisement  should  necessarily 
be  exposed  to  the  disclosure  in  the  course  of 
a  communication  without  having  to  take 
affirmative  action,  such  as  scrolling  down  a 
page,  clicking  on  a  link  to  other  pages, 
activating  a  "pop  up,"  or  entering  a  search 
term  to  view  the  disclosure. 

63  FR  at  25003. 

The  Commission  recognizes  that  a 
franchisor,  in  theory,  could  divide  its 
disclosures  into  separate  documents 
that  are  hyperlinked  together  or 
accessed  through  a  pop-up  screen  or 
other  device.  However,  the  Commission 
believes  that  prospective  franchisees 
reviewing  electronic  disclosiues  should 
not  have  to  surf  the  franchisor's  web  site 
or  take  affirmative  action  to  access  the 
required  disclosures.  In  addition,  if  a 
prospective  fianchisee  sought  to 
download  or  print  the  disclosiu« 
document  for  future  reference, 
disclosures  contained  in  a  separate,  but 
linked  text,  would  most  likely  be 
excluded.  In  short,  any  impediment  to 
the  prospect's  ability  to  review  all 
portions  of  a  disclosure  document 
online  or  to  preserve  the  text  as  a  single 
document  would  render  the  document 
an  ineffective  communication. 

e.  Proposed  Section  436.7(e):  Features 

Proposed  section  436.7(e)  addresses 
the  use  of  special  featiures  available  in 
electronic  media.  Many  special  features 
exist  in  an  electronic  environment,  such 
as  audio,  video,  graphics,  pop-up 
screens,  and  scrolling  messages. 
Proposed  section  436.7(e)  limits  the  use 
of  special  features  to  those  that  will 
assist  a  prospective  franchisee  to 
navigate  through  a  disclosure  dociunent, 
such  as  internal  hyperlinks,  scroll  bars, 
and  search  fimctions.  Such  features  are 
the  functional  equivalent  of  leafing 
through  a  hard-copy  document.  In  other 
respects,  however,  an  electronic 
disclosure  dociunent  must  be 


unadorned.  The  Commission  is 
concerned  that,  if  permitted,  franchisors 
could  use  graphics,  animation,  audio, 
video,  and  other  features  to  call 
attention  to  favorable  portions  of  their 
disclosure  document  or  to  distract 
prospects  from  damaging  disclosures — 
such  as  litigation  (Item  3)  and  franchisee 
failure  rates  (Item  20).23' 

f.  Proposed  section  436.7(f): 
Accessibility 

Proposed  section  436.7(f)  requires  that 
electronic  disclosures  remain  accessible 
at  least  until  the  time  of  the  sale.  The 
concept  of  "furnishing"  disclosures 
implies  that  prospective  franchisees  will 
receive  a  document  that  can  be 
reviewed  at  will.  The  Commission  is 
concerned  that  a  scam  artist,  for 
example,  may  embed  a  code  or  a  virus 
in  a  computer  disk  that  will  effectively 
destroys  its  contents.  Similarly,  as  noted 
above,  disclosure  documents  posted  on 
the  Internet  are  often  transient:  A 
disclosure  document  used  one  day  may 
be  updated  the  next.  It  is  also  possible 
that  a  franchisor,  for  some  reason,  may 
simply  decide  to  suspend  disseminating 
its  disclosures  online,  leaving 
prospective  franchisees  who  have 
agreed  to  accept  disclosures  via  the  Web 
without  any  ability  to  access  the 
disclosures^ 

At  the  same  time^the  Commission 
recognizes  that  any  obligation  on  the 
franchisor's  part  to  ensure  that 
electronic  documents  remain  accessible 
should  be  limited.  For  example,  a 
document  posted  on  the  Internet  may 
become  inaccessible  not  because  of  any 
action  taken  by  the  franchisor,  but 
because  of  the  consumer's  computer 
problems  or  because  of  system  failures. 
Accordingly,  proposed  section  436.7(f) 
makes  clear  that  technical  failures 
beyond  the  franchisor's  reasonable 
control  (such  as  system  crashes)  will  not 
render  a  document  inaccessible. 
Further,  the  Commission  recognizes  that 
franchisors  are  imder  obligations  to 
update  their  disclosure  documents 
periodically.  A  requirement  that 
disclosures  remain  accessible 
indefinitely  arguably  may  result  in 
franchisors  having  to  post  multiple 
versions  of  its  disclosures  on  the 
Internet  to  ensure  that  each  prospective 
franchisee  has  continued  access  to  his 
or  her  particular  version.  The 
Commission  doubts  that  the  costs  and 
burdens  of  such  a  requirement  would  be 
outweighed  by  any  benefits. 
AccorcUngly,  proposed  section  436.7(f) 


2^'  This  recommendation  is  consistent  with  the 
current  Rule's  prohibition  on  adding  any  material 
to  the  disclosure  document  beyond  what  is 
specifically  required  by  the  Rule.  16  CFR  436.1(f). 
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also  makes  clear  that  updating 
disclosure  documents  on  the  Internet 
will  not  render  a  previously  posted 
disclosure  document  inaccessible.  As 
long  as  a  prospective  franchisee  has 
access  to  the  franchisor's  ctirrent 
disclosure  document,  that  should 
suffice. 

g.  Proposed  Section  436.7(g):  Record 
Retention 

Proposed  section  436.7(g)  requires 
franchisors  who  furnish  electronic 
disclosures  imder  the  Rule  to  comply 
with  a  modest  recordkeeping 
requirement.  Specifically,  franchisors 
must  maintain  a  specimen  copy  of  each 
materially  different  version  of  their 
disclosures  for  three  years.  The 
Commission  believes  that  a  limited 
record  retention  requirement  is 
necessary  for  effective  law  enforcement. 
For  example,  one  commenter  observes 
that  "only  about  24  to  25  percent  of 
[franchise  systems]  are  likely  to  be  here 
five  years  from  now."  ^38  Franchisors 
merge,  go  into  bankruptcy,  sell  their 
assets,  and  maintenance  of  old  records 
becomes  very  difficult,  "particularly  if 
they  are  available  only  in  electronic 
form."  He  further  observes  that 
"[ejlectronic  form  of  documents  is 
evolving  at  such  a  rapid  clip  that 
somethhig  that  is  available  in  Microsoft 
Word  97  today  may  not  be  readable  in 
Microsoft  Word  99  tomorrow."  ^39  in 
short,  he  advocates  a  recordkeeping 
requirement  in  order  to  enable  a 
franchisee  to  be  able  to  show  (and 
ultimately  prove)  what  form  of 
doomient  he  or  she  relied  upon. 

The  Commission  agrees.  While  the 
Rule  currently  does  not  require  a 
franchisor  to  keep  copies  of  its 
disclosure  documents,  it  does  require  a 
franchisor  to  make  copies  of  its 
disclosures  (and  financial  performance 
claims  substantiation)  available  to  the 
Commission  upon  request.  Franchisors 
also  routinely  keep  copies  of  their 
disclosure  docimients,  without  federal 
oversight,  for  their  own  business 
records  2^°  and  to  comply  with  state 
record  retention  requirements.  It  is  not 
unreasonable  to  expect  franchisors  to 
retain  copies  of  their  disclosures  in 
order  to  moimt  a  defense  to  a 
Commission,  state,  or  private  action. 
Moreover,  any  minimal  recordkeeping 
costs  associated  with  electronic 
disclosures  would  be  substantially 
outweighed  by  the  vast  savings  in 
reduced,  or  eliminated,  printing  and 
distribution  costs  associated  with 


"»  Bundy .  6  Nov  97  Tr.  at  58. 

2«See  Houaton-Aldridge,  6  Nov  97  Tr  at  130-3t. 


disseminating  paper  disclosure 
docimients. 

11.  Proposed  Section  436.8:  Instructions 
for  Updating  Disclosure  Documents 

The  last  of  the  instructions  sections — 
proposed  section  436.8 — concerns 
disclosure  updating  requirements.  With 
one  exception,  as  discussed  below,  the 
updating  requirements  are  identical  to 
the  instructions  already  contained  in  the 
current  Rule. 

a.  Proposed  Section  436.8(a):  Annual 
Updates 

Proposed  section  436.8(a)  sets  forth 
the  basic  updating  requirement  that 
franchisors  must  revise  their  disclosures 
90  days  after  the  close  of  the  fiscal  year. 
This  instruction  is  identical  to  the 
ciurent  Rule  updating  requirement  set 
forth  at  16  CFR  436.1(a)(22). 

b.  Proposed  Section  436.8(b)  Quarterly 
Updates.  Proposed  section  436.8(b) 
provides  that  franchisors  must  update 
their  disclosure  documents  to  reflect 
any  material  changes  on  at  least  a 
quarterly  basis.  This  instruction  is  also 
identical  to  the  cturent  Rule  updating 
requirement  set  forth  at  16  CFR 
436.1(a){22). 

c.  Proposed  Section  436.8(c):  Material 
Change  Disclosures 

Proposed  section  436.8(c),  a  new 
provision,  would  enhance  the  current 
Rule's  updating  provisions  to  require 
franchise  sellers  to  notify  prospective 
franchisees  about  any  material  changes 
that  may  have  occurred  since  the 
prospective  franchisees  received  thefr 
disclosure  documents.  For  example,  it  is 
possible  that  a  franchisor  may  file  for 
bankruptcy,  lose  a  class  action  suit  that 
might  affect  its  ability  to  continue  in 
business,  or  undergo  some  other 
material  change  since  the  last  quarterly 
update.  Currently,  franchisors  must 
notify  prospective  franchisees  only 
about  material  changes  underlying  a 
financial  performance  representation.^^' 
To  prevent  fraud,  proposed  section 
436.8(c)  makes  clear  that  it  is  an 
omission  of  material  information  in 
violation  of  section  5  of  the  FTC  Act  for 
a  franchisor  to  fail  to  alert  prospective 
franchisees  about  material  changes 
when  it  knows  that  prospective 
franchisees  are  relying  on  the 
incomplete  information  contained  in  a 
disclosure  document.  Franchise  sellers, 
therefore,  must  alert  prospective 
franchisees  about  any  material  changes 
since  the  last  quarterly  update  when 
they  furnish  the  disclosure  document. 
Franchise  sellers  must  also  alert 
prospective  franchisees  to  any 


additional  material  changes  when  they 
deliver  a  copy  of  the  completed 
franchise  agreement  at  least  five  days 
before  the  franchise  agreement  is 
executed.  This  proposed  revision  of  the 
Rule's  updating  requirements  does  not 
require  franchisors  actually  to  amend 
their  disclosure  documents,  which 
might  impose  unwarranted  costs. 
Rather,  a  franchisor  must  simply  notify 
the  prospective  franchisee  about  any 
such  material  changes.  An  oral 
statement  or  faxed  letter,  for  example, 
would  be  sufficient. 

d.  Proposed  Section  436.8(d):  Updated 
Audited  Information 

Proposed  section  436.8(d)  retains  the 
Commission's  current  policy  that 
audited  information  in  a  disclosure 
dociunent  need  not  be  re-audited  on  a 
quarterly  basis.  Rather,  a  franchisor  can 
update  its  audited  disclosuires  by 
including  imaudited  information, 
provided  the  franchisor  discloses  that 
the  information  is  imaudited.  This 
instruction  is  identical  to  the  current 
Rule  updating  requirement  set  forth  at 
16  CFR  436.1(a)(22). 

12.  Proposed  Section  436.9:  Exemptions 

The  Commission  proposes  to  retain 
all  of  the  existing  Rule  exemptions  and 
to  add  several  additional  exemptions.  At 
the  same  time,  the  Commission 
proposes  to  eliminate  the  exclusions 
currently  found  at  16  CFR  436.2(a)(4)(i)- 
(iv).2«2  In  the  SBP,  the  Commission 
recognized  that  these  four  relationships 
are  not  franchises,  but  might  be 
perceived  as  falling  within  the 
definition  of  a  fianchise.^*^  To  avoid 
any  confusion,  the  Commission 
expressly  excluded  these  four 
relationships  from  Rule  coverage.  The 
Commission  believes  that  these 
exclusions  no  longer  serve  a  useful 
purpose.  While  there  may  have  been 
some  confusion  about  the  extent  of  Rule 
coverage  at  the  time  the  Commission 
promulgated  the  Franchise  Rule  nearly 
twenty  years  ago,  the  Commission  does 
not  believe  that  such  confusion  exists 
today.  Since  the  Rule  went  into  effect  in 
the  1970s,  the  franchise  community  has 
become  very  familiar  with  the  Rule's 
requirements,  including  the  definition 
of  the  term  franchise.  In  eliminating  the 
four  exemptions,  however,  the 
Commission  is  not  signaling  a 
substantive  change  in  Commission 
policy.  Rather,  the  elimination  of  the 


"» See  16  CFR  436.1(e)(6). 


^"  The  Rule  currently  excludes  four  non- 
franchise  relationships:  (1)  Employer-employee  and 
general  partnership  relationships:  (2)  relationships 
created  by  membership  in  a  cooperative  association; 
(3)  relationships  in  a  testing  or  certification  service; 
and  (4)  "single"  license  relationships. 

»' SBP,  43  FR  at  59708. 
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exclusions  is  simply  part  of  the 
Commission's  general  effort  to 
streamline  the  Rule. 

a.  Proposed  Section  436.9(a):  Minimum 
Payment  Exemption 

Proposed  section  436.9(a)  is 
substantially  similar  to  the 
Commission's  current  $500  minimum 
investment  exemption  found  at  16  CFR 
436.2(a)(3)(iii).  This  exemption  ensiues 
that  the  Rule  "focuses  upon  those 
franchisees  who  have  made  a  personally 
significant  monetary  investment  and 
who  cannot  extricate  themselves  from 
the  unsatisfactory  relationship  without 
suffering  a  financial  setback."  ^*^ 
Proposed  section  436.9(a)  also  enhances 
the  current  minimum  payment 
exemption  by  incorporating  the 
Commission's  long-standing  policy 
exemption  for  inventory  purchases  into 
an  express  Rule  exemption.  In  the  Final 
Interpretive  Guides,  the  Commission 
stated  that,  as  a  matter  of  policy,  it 
would  exempt  from  the  Rule's  "required 
payment"  definitional  element 
reasonable  amoimts  of  inventory 
purchased  at  bona  fide  wholesale  prices 
for  resale.2*5  in  adopting  this  policy,  the 
Commission  recognized  that  it  is  often 
difBcult  to  distinguish  between 
inventory  piuchases  that  are  required  by 
contract  or  by  practical  necessity  and 
thosethat  are  merely  discretionary.  The 
Commission  noted,  however,  that 
franchisors  could  disguise  up-front 
franchisee  fiees  by  inflating  the  level  of 
inventory  franchisees  must  piuchase 
and/ or  inflating  the  piuchase  price.  To 
reduce  this  fear,  the  Commission 
limited  the  policy  exemption  to 
reasonable  amounts  of  inventory  (as 
determined  by  standard  industry 
practices)  and  purchases  at  bona  fide 
wholesale  prices. 2*6  The  proposed 
exemption,  therefore,  does  not  change 
Commission  policy,  but  makes  it  clear 
that  traditionally  non-franchised 
businesses  can  sell  inventory  without 
the  fear  of  triggering  the  Rule's 
minimum  payment  requirement. 

b.  Proposed  Section  436.9(b):  Fractional 
Franchise  Exemption 

Proposed  section  436.9(b)  retains  the 
fractional  franchise  exemption  currently 
found  at  16  CFR  436.2(a)(3)(i).  However, 
the  definition  of  the  term  "fractional 
franchise",  has  been  modified  slightly, 
as  discussed  above  at  Section  C.4.f. 


c.  Proposed  Section  436.9(c):  Leased 
Department  Exemption 

Proposed  section  436.9(c)  retains  the 
leased  department  exemption  currently 
found  at  16  CFR  436.2(a)(3)(ii). 
However,  the  Commission  has 
streamlined  the  exemption  by  creating  a 
clearer  and  shorter  definition  of  the 
term  "leased  department,"  as  discussed 
above  at  Section  C.4.m. 

d.  Proposed  Section  436.9(d):  Petroleum 
Marketers  and  Resellers  Exemption 

Proposed  section  436.9(d)  adds  a  new 
exemption  for  petroleum  marketers  and 
resellers  covered  by  the  Petroleum 
Marketing  Practices  Act  ("PMPA").  15 
U.S.C.  2801.  In  1980,  the  Commission 
granted  a  petition  for  an  exemption  from 
the  Rule  filed  by  several  oil  companies 
and  oil  jobbers,  pursuant  to  section 
18(g)  of  the  FTC  Act.^*'  Specifically,  the 
Commission  stated  that  the  Rule  "shall 
not  apply  to  the  advertising,  sale  or 
other  promotion  of  a  'franchise,'  as  the 
term  'franchise'  is  defined  by  the 
[PMPA]."  2*8  In  considering  the  petition, 
the  Commission  noted  that  the  most 
frequently  cited  complaint  voiced  in  the 
record  about  the  petroleum  franchise 
industry  concerned  termination  and 
renewal  practices.  After  the  close  of  the 
Commission's  franchise  rulemaking 
record,  Congress  passed  the  PMPA, 
which  specifically  addressed  that 
complaint,  requiring,  among  other 
things,  pre-sale  disclosure  of 
franchisees'  termination  and  renewal 
rights.  Accordingly,  the  Commission 
concluded  that  tibe  Franchise  Rule  was 
largely  duplicative  of  the  PMPA  and 
related  federal  regulations. 

Since  1980,  Commission  staff  has 
received  only  isolated  complaints 
regarding  abuses  in  the  relationship 
between  petroleum  franchisors  and  their 
franchisees,  ^d  the  Commission  has  no 
reason  to  believe  that  a  pattern  of  abuse 
is  likely  to  develop  in  the  near  future. 
Moreover,  even  if  such  abuses  did 
occur,  the  Commission  has  already 
committed  itself  to  handling  the  matter 
through  an  industry-specific 
rulemaking. 2*«  For  these  reasons,  the 
Commission  proposes  to  incorporate  the 


»«*SBP.  43FRat59704. 

'«*  Final  Interpretive  Guides,  44  FR  at  49967. 


2«'See  45  FR  51765  (August  5. 1980). 

^"/d  at  51766. 

""  At  the  time  the  Commission  granted  the 
petition,  it  recognized  that  circumstances  may 
change  in  the  industry  which  would  warrant  a  fresh 
review: 

ll]f  circumstances  change  in  the  future  and 
evidence  of  renewed  misrepresentations  in  the  ale 
of  petroleum  franchises  reappears  on  a  significant 
scale,  a  new  rulemaking  proceeding  may  be 
undertaken  that  is  tailored  to  the  specific  needs  of 
the  industry.  In  the  interim,  if  isolated  abuses 
occur,  they  will  be  subject  to  the  adjudicative 
procedures  and  remedies  provided  by  section  5  of 
the  FTC  Act 


1980  policy  exemption  into  the  Ride  as 
an  express  Ride  exemption. 

e.  Proposed  Section  436.9(e): 
Sophisticated  Investor  Exemptions 

Proposed  section  436.9(e)  sets  forth 
two  new  exemptions,  which  collectively 
can  be  referred  to  as  "sophisticated 
investor"  exemptions:  (1)  the  large 
investment  exemption;  and  (2)  the  large 
corporate  franchisee  exemption.  In 
response  to  the  ANPR,  several 
commenters  urge  the  Commission  to 
adopt  a  sophisticated  investor 
exemption  to  the  Ride.^so  These 
commenters  note  that  franchising  today 
may  involve  heavily-negotiated,  multi- 
million  dollar  deals  between  franchisors 
and  highly  sophisticated  individual  and 
corporate  franchisees  who  are 
represented  by  counsel.  In  the  course  of 
such  deals,  the  franchisees  often 
demand  and  receive  information  from 
the  franchisor  that  equals  or  exceeds  the 
disclosures  required  by  the  Rule.  They 
contend  that  these  are  not  the  kinds  of 
franchise  sales  that  the  Rule  was 
intended  to  cover.  Commenters  further 
assert  that  the  Rule's  mandatory  waiting 
requirements  (currently  10  business 
days  to  review  disclosures  and  five 
business  days  to  review  completed 
contracts)  impose  unnecessary  costs  and 
add  unwarranted  delay  in  the  high- 
paced  negotiation  process,  where  parties 
often  are  anxious  to  cement  their  deals 
quickly  to  beat  out  the  competition.^^^ 
At  the  same  time,  some  commenters 
voice  concern  about  the  breath  of  any 
such  exemption.  They  fear  that 
investors  may  appear  to  be  sophisticated 
only  because  of  a  certain  net  worth  or 
prior  business  experience,  but  may  have 
limited  knowledge  of  the  risks  inherent 
in  operating  the  specific  franchise  being 
offiered.  In  short,  diey  contend  that  the 
Commission  should  protect  the  wealthy, 
but  inexperienced.252 

Based  upon  the  record,  the 
Commission  agrees  that  appropriate 
exemptions  for  sophisticated  investors 
are  warranted.  The  Commission  has 
long  recognized  that  the  Rule's 


"°  See  Tifibrd,  Comment  78,  at  2;  Duvall  & 
Mandel,  Comment  114,  at  2-3;  Cendant,  Comment 
140,  at  2;  Kaufmann,  18  Sept  97  Tr  at  190: 
Wieczorek,  id.  at  192;  Forseth,  id.  at  194-95.  See 
also  Caruso,  Comment  118,  at  1.  Some  commenters 
did  not  advance  a  sophisticated  investor  exemption, 
but  did  not  oppose  it.  See  Bundy,  6  Nov  97  Tr  at 
19-20. 

"'  See  Kaufinann,  18  Sept  97  Tr  at  165, 170-71; 
Wieczorek,  id.  at  187-88  and  6  Nov  97  Tr  at  26.  One 
Commenter  notes  that  while  fr'anchisors  can  file 
individual  petitions  for  exemptions  to  the  Rule 
under  section  18(g),  the  process  is  costly  and  the 
delay  involved  often  renders  this  approach  an 
unviable  option.  DuvU  &  Mandel,  Comment  114,  at 
16. 

*5»See  Zarco  &  Pardo,  Comment  134,  at  4-5; 
Kezios,  6  Nov  97  Tr  at  47-48;  Bundy,  id,  at  48-49. 
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protections  may  be  unnecessary  where 
the  likelihood  of  abuse  does  not  exist. 
Proposed  section  436.9(e)(1)  would, 
exempt  franchise  sales  where  the 
investment  totals  at  least  $1.5  million. 
The  Commission  believes  that  one 
measure  of  "sophistication"  is  the  size 
of  the  investment.  In  granting  petitions 
for  exemption  from  the  Franchise  Rule 
vmder  section  18(g)  of  the  FTC  Act,  the 
Commission  has  noted  several  factors 
that,  when  present,  suggest  that 
application  of  the  Rule  may  be 
unwarranted,  including  the  size  of  the 
investment.  For  example,  in  granting  the 
Petition  submitted  by  the  Automobile 
Importers  of  America,  Inc.,^^^  the 
Commission  observed: 

Prospective  motor  vehicle  dealers  make 
extraordinarily  large  investments.  As  a 
practical  matter,  investments  of  this  size  and 
scope  involve  relatively  knowledgeable 
investors  or  the  use  of  independent  business 
advisors,  and  an  extended  period  of 
negotiation.  The  record  is  consistent  with  the 
conclusion  that  the  transactions  negotiated 
by  such  knowledgeable  investors  over  time 
and  with  the  aid  of  business  advisors 
produce  the  pre-sale  information  disclosure 
necessary  to  ensure  that  investment  decisions 
are  the  product  of  an  informed  assessment  of 
the  potential  risks  and  benefits  of  the 
proposed  investment. 

Id.  at  51,764. 

The  Commission  believes  that  a  $1.5 
million  threshold  is  sufficient  to  exempt 
sophisticated  investors,  yet  protect 
ordinary  consimiers  who  seek  to 
purchase  a  franchise.  Consumers  who 
have  $1.5  million  available  to  invest  in 
a  franchise  are  likely  to  be  experienced 
business  persons.  ^^  Further,  an 
investment  of  $1.5  million  most  likely 
would  involve  the  purchase  of  a  single 
large  investment — such  as  a  hotel  or  the 
most  expensive  restaurant  location — or 
the  purchase  of  multiple,  less  costly 
imits.  Ptuchasers  of  multiple  units  are 
more  likely  to  be  persons  with 
significant  business  experience  in  light 
of  the  management  demands  such  as 
hiring  staff  and  ensuring  efficient 
operation  of  the  outlets.  In  addition, 
purchasers  of  multiple  units  are  likely 
to  include  existing  franchisees  with 
significant  prior  experience  with  the 
franchisor.  These  experienced  investors 
are  not  likely  to  purchase  a  franchise  on 
impulse,  are  more  likely  to  negotiate 
over  the  terms  of  any  contract,  and  are 
more  resistant  to  high  pressure  sales 
representations. 

Proposed  section  436.9(e)(1)  has 
additional  safeguards  beyond  the  $1.5 
million  threshold  to  ensure  that  average 
consumers  will  be  protected.  First,  the 
proposed  exemption  makes  clear  that 


funds  obtained  from  the  franchisor  (or 
an  affiliate)  caimot  be  counted  toward 
the  $1.5  million  threshold.  Most 
purchasers  of  a  franchise,  or  group  of 
franchises,  that  require  a  $1.5  milhon 
level  of  investment  will  have  to  tmn  to 
banks  or  other  sources  of  financing. 
Lenders  most  likely  will  ensure  that  ths 
investor  has  conducted  a  due  diligence 
investigation  of  the  offering  before 
approving  any  loan.^^  This  assurance, 
however,  is  absent  if  the  source  of  any 
funds  is  the  franchisor  or  an  affiliate. 
Indeed,  a  prospective  franchisee  who  is 
inclined  to  purchase  without  a  thorough 
examination  of  the  proposed  franchise 
deal  may  also  be  lulled  into  making  a 
large  investment  when  offered  attractive 
financing  by  the  franchisor. 

Second,  the  proposed  large 
investment  exemption  requires  the 
prospective  franchisee  to  sign  an 
acknowledgment  that  the  franchise  sale 
is  exempt  from  the  Franchise  Rule 
because  the  prospective  franchisee  will 
be  investing  more  than  $1.5  million. 
This  requirement  will  reduce  the 
probability  that  the  fianchisor  may 
misrepresent  the  cost  of  the  fianchise.  It 
will  also  provide  a  paper  trail  in  the 
event  an  enforcement  action  becomes 
necessary. 

While  the  Commission  believes  that 
the  proposed  large  investment 
exemption  is  proper,  it  nonetheless 
solicits  additional  comment  on  this 
issue.  Specifically,  the  Commission 
seeks  comment  on  whether  the 
proposed  $1.5  million  threshold  is  too 
high  or  low  and,  if  so,  what  would  be 
an  alternative  threshold,  including  any 
specific  facts  or  data  that  would  support 
such  an  alternative. 

Prqposed  section  436.9(e)(2)  would 
exempt  from  the  Rule  the  sale  of 
franchises  to  large  corporations,  namely 
those  that  have  been  in  business  for  at 
least  five  years  that  have  a  net  worth  of 
at  least  $  5  million.^*  There  appears  to 
be  little  risk  for  abuse  where  a 
franchisor  sells  a  single  or  multiple 


»'45  FR  51763  (August  5, 1980). 
»*S«e  Wieczorek,  6  Nov  97  Tr  at  43. 


"'  Lenders  are  also  likely  to  require  the 
prospective  investor  to  have  sufficient  equity 
capital  in  order  to  qualify  for  a  loan.  Indeed,  with 
an  investment  of  Si. 5  million,  a  lending  institution 
may  require  equity  of  several  hundred-thousand 
dollars  before  considering  a  loan.  This  lending- 
industry  requirement  further  ensures  that,  as  a 
practical  matter,  the  proposed  exemption  would  be 
limited  to  sophisticated  investors  only. 

2^  No  state  has  a  comparable  exemption.  Several 
states — including  California,  Indiana,  Maryland, 
New  York,  North  Dakota,  Rhode  Island,  South 
Dakota,  and  Washington — have  an  exemption  from 
registration  for  "experienced  franchisors,"  focusing 
on  the  franchisor,  rather  than  on  the  prospective 
investor.  To  qualify  for  the  exemption,  a  franchisor 
must  typically  have  a  net  worth  of  at  least  $5 
million  and  have  had  25  franchise  locations  in 
operation  during  the  previous  five  years.  See 
generally  Ouvall  &  Mandel,  Comment  114,  at  3-4. 


franchises  to  a  large  corporate 
franchisee.  Such  transactions  often  are 
heavily  negotiated  by  sophisticated 
counsel  who  have  significant  experience 
in  the  franchise  industry.  Even  if  a  large 
corporation  does  not  have  prior 
experience  in  franchising  specifically,  it 
is  reasonable  to  assume  that  it  can 
protect  its  own  interests  when 
negotiating  for  the  purchase  of  a 
franchise.2'^  Nonetheless,  the 
Commission  solicits  additional 
comment  on  the  proposed  large 
corporation  exemption.  Specifically,  the 
Commission  seeks  comment  on  whether 
the  proposed  5  years  and  $5  million 
thresholds  are  sufficient  and  solicits  any 
alternatives. 

Finally,  proposed  section  436.9(e) 
states  that  the  Commission  may  publish 
revised  thresholds  for  the  sophisticated 
investor  exemption  once  every  four 
years  to  adjust  for  inflation.  While  the 
Commission  believes  that  the  proposed 
thresholds  are  sufficient  today,  it  is 
quite  possible  that  in  a  few  years  these 
thresholds  will  be  too  low  because  of 
inflation.  Accordingly,  the  Commission 
proposes  to  publish  revised  thresholds 
in  the  Federal  Register  once  every  four 
years.^*  A  four-year  adjustment  period 
appears  to  strike  the  ri^t  balance 


^"  See  Kauhnann,  18  Sept  97,  Tr  at  190.  The 
proposed  lai^e  corporate-franchisee  exemption  is 
also  a  logical  extension  of  the  rule's  fractional 
franchise  exemption.  The  fractional  franchisee 
exemption  focuses  narrowly  on  purchasers  who 
wish  to  expand  their  product  lines,  have  experience 
in  the  field,  and  face  a  minimal  financial  risk.  For 
example,  a  small  grocery  store  owner  probably 
would  be  a  fractional  franchisee  if  he  or  she  became 
a  snack  food  distributor.  Under  the  current  rule, 
however,  a  hospital  purchasing  the  same  snack  food 
distributorship  probably  would  not  be  deemed  a 
fractional  franchisee  because  of  a  lack  of  prior 
experience  in  food  sales.  This  is  an  illogical  result, 
given  the  hospital's  greater  financial  resources  and 
bargaining  power.  Hospitals  and  other  large 
institutions  such  as  airports  and  universities  are 
hardly  the  type  of  "consumers"  that  the 
Commission  needs  to  protect.  See  Kirsch,  18  Sept 
97  Tr  at  198-99.  But  see  Kezios,  id.  at  191-92. 

"«  This  inflation  adjustment  proposal  is  modeled 
after  the  Appliance  Labeling  Rule,  16  CFR  305. 
which  sets  forth  ranges  of  estimated  annual  energy 
costs  and  consumption  for  various  appliances. 
Because  energy  cost  and  appliance  efficiencies 
fluctuate,  the  Commission  adjusts  the  label 
requirements  periodically  by  publishing  in  the 
Federal  Register  new  costs  and  ranges,  which  then 
become  part  of  the  rule's  labeling  requirements.  To 
that  end,  section  305.9(b)  of  the  Appliance  Labeling 
Rule  provides;  "Table  1,  above,  will  be  revised  on 
the  basis  of  future  information  provided  by  the 
Secretary  of  the  Department  of  Energy,  but  not  more 
often  than  annually."  The  proposal  is  also 
consistent  with  the  Commission's  procedures  lor 
adjusting  thresholds  or  other  information  in 
Conunission-enforced  statutes.  For  example,  the 
Conunission  publishes  in  the  Federal  Register 
annual  adjustments  for  determining  illegal 
interlocking  directorates  in  connection  with  section 
19(a)(5)  of  the  Clayton  Act,  as  well  as  adjustments 
to  civil  penalties  at  least  once  every  four  years 
under  the  Debt  Collection  Improvement  Act  of 
1966.  See  61  FR  54549  (October  21, 1996). 
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between  ensuring  that  the  thresholds 
keep  up  with  inflation  and  relieving  the 
Conunission  of  the  expense  and  burden 
of  more  frequent  adjustments. 
Nonetheless,  the  Commission  solicits 
comment  on  whether  a  periodic 
inflation  adjustment  is  warranted,  the 
costs  and  benefits  of  a  four-year 
adjustment  period,  as  well  as  any 
alternatives. 

f.  Proposed  Section  436.9(f):  Officers 
and  (Owners  Exemption 

Proposed  section  436.9(f)  would 
exempt  sales  to  franchisees  who  are  (or 
recently  have  been]  officers  or  owners  of 
the  &anchisor.259  There  does  not  appear 
to  be  any  need  for  disclosure  in  such 
circumstances  because  we  can 
reasonably  assimie  that  the  prospective 
franchisee  already  is  familiar  with  every 
aspect  of  the  franchise  system  and  the 
associated  risks.  Fiirther,  in  some 
instances,  a  company  may  wish  to  offer 
xmits  to  its  owners  or  directors  only.  If 
not  exempt,  these  companies  would 
have  to  go  through  the  burden  and 
expense  of  creating  a  disclosure 
document  for  isolated  sales  to  company 
insiders.  To  ensure  that  individuals 
qualifying  for  the  exemption  have  recent 
and  sufficient  experience  with  the 
franchisor,  the  proposed  exemption  is 
limited  to  individuals  who  have  been 
associated  with  the  franchisor  within  60 
days  of  the  sale  and  who  have  been 
within  the  franchise  system  for  at  least 
two  years. 

g.  Proposed  Section  436.9(g):  Oral 
Contracts 

The  final  exemption,  proposed 
section  436.9(g),  retains  the  ciorrent 
exemption  for  oral  contracts  found  at  16 
CFR  436.2(a)(3)(iv).  hi  the  SBP,  the 
Commission  recognized  that  problems 
of  proof  make  it  (tifficult  to  r^ulate 
purely  oral  agreements.  In  addition,  the 
record  indicated  that  oral  arrangements 
are  usually  informal  and  require  only 
nominal  investments.  ^^ 

13.  Proposed  Section  436.10:  Additional 
Prohibitions 

The  next  section  of  the  Proposed 
Rule — proposed  section  436.10 — sets 
forth  additional  prohibitions.  Proposed 
section  436.10  differs  from  the  current 
Rule  prohibitions  in  several  respects. 
First,  it  updates  the  Rule's  provisions 
regarding  financial  performance 
representations  made  in  the  general 
media  to  include  representations  on  the 


Internet  and  other  advertising  vehicles. 
Second,  it  prohibits  franchisors  frtim 
including  integration  clauses  in  their 
contracts  that  would  effectively  absolve 
them  bom  liability  for  statements  made 
in  their  disclosure  documents.  Finally, 
it  makes  clear  that  the  use  of  paid 
references  (shills)  is  an  unfair  and 
deceptive  act  or  practice  in  violation  of 
section  5  of  the  FTC  Act. 

a.  Proposed  Section  436.10(a):  No 
Contradictory  Statements 

Proposed  section  436.10(a)  prohibits 
franchisors  frtim  making  any  statements 
that  are  contradictory  to  those  set  forth 
in  their  disclosure  documents.  Except 
for  minor  editing,  this  is  identical  to  the 
current  Rule  prohibition  set  out  at  16 
CFR  436.1(f). 

b.  Proposed  Section  436.10(b):  Refunds 

Proposed  section  436.10(b)  prohibits 
franchisors  frxim  failing  to  honor  their 
refund  guarantees.  This  is  similar  to  the 
comparable  Rule  provision  foimd  at  16 
CFR  §  436.1(h).  However,  the 
Commission  proposes  to  modify  the 
prohibition  slightly.  The  current  section 
436.1(h)  prohibits  franchisors  from 
failing  "to  return  any  funds  or  deposits 
in  accordance  with  any  conditions 
disclosed  pursuant  to  paragraph  (a)(7)  of 
this  section."  Thus,  the  provision  is 
limited  to  instances  where  the 
franchisor  makes  an  express  refund 
promise  in  the  disclosure  document 
itself.  The  Commission's  law 
enforcement  experience  indicates, 
however,  that  in  some  instances 
franchisors  do  not  make  any  specific 
promise  in  the  disclosure  document,  but 
do  so  either  in  the  franchise  agreement 
or  in  a  separate  contract  or  letter  of 
undwstanding.  Proposed  section 
436.10(b)  makes  clear  that  the  failure  to 
honor  any  written  refund  promise  in 
connection  with  a  fr^mchise  sale  will 
constitute  a  Rule  violation.  ^' 

c.  Proposed  Section  436.10(c):  Written 
Substantiation 

Proposed  section  436.10(c)  prohibits 
franchisors  from  foiling  to  make 
available  to  prospective  franchisees  and 
to  the  Commission  upon  reasonable 
request  written  substantiation  for  any 
financial  performance  representations 
made  in  an  Item  19  disclosure.  Except 
for  minor  editing,  this  provision  is 


25»Tljg  proposed  exemption  is  modeled  after 
nearly  identical  language  in  California's  franchise 
statute.  Washington  and  Rhode  Island  have  similar 
exemptions.  See  Ouvail  &  Mandel,  Comment  114, 
at  21. 

»»SBP,  43  FR  at  59708. 


2*1  Chie  commenter,  Oady  &  Gamer,  suggests  that 
franchisees  should  always  receive  a  refund  (minus 
actual  costs)  if  they  never  actually  open  or  operate 
an  outlet.  Dady  ft  Gamer,  Comment  127,  at  4.  The 
Conunission  believes  that  the  substantive  terms  and 
conditions  of  refunds  are  a  matter  of  contract 
between  the  parties.  As  long  as  the  terms  and 
conditions  of  any  refiind  policy  are  spelled  out  in 
the  disclosure  document  or  franchise  agreement, 
that  appears  to  be  sufficient. 


identical  to  the  current  Rule  provision 
found  at  16  CFR  436.1(b)  and  436.(l)(c). 

d.  Proposed  Section  436.10(d):  Financial 
Performance  Statements 

Proposed  section  436.10(d)  addresses 
the  dissemination  of  financial 
performance  representations  outside  of 
a  disclosure  document,  including  the 
general  media,  Internet  advertising,  and 
imsolicited  commercial  E-Mail.  In  the 
ANPR,  the  Commission  questioned  the 
continuing  need  for  the  general  media 
claims  provision  currentiy  set  out  at  16 
CFR  436.1(e).  2"  In  response,  no 
commenter  raised  any  concerns  about 
the  Rule's  existing  approach  toward 
general  media  financial  performance 
claims.  On  the  other  hand,  a  few 
commenters  note  the  proliferation  of 
financial  performance  claims  in  the 
general  media.  For  example,  the  AFA 
states: 

You  have  to  look  no  further  than  last 
Thursday's  edition  of  the  Wall  Street  Journal 
to  see  examples  of  misleading  advertisements 
with  regard  to  earnings  potential.  For 
example,  one  franchisor  consistently 
advertises  by  saying  "60%  to  80%  gross 
profit  margins."  An  advertisement  for  a 
master  franchisee  states  "a  proven  method  of 
making  a  fortime."  *  •  *  Consumers  see  the 
advertisement  first,  the  franchise  agreement 
second  and  then  the  franchisor's  salesperson 
says  something  like  "we  are  prohibited  by 
law  from  making  any  earnings  claims."  But 
the  damage  has  already  been  done — ^the 
consumer  has  seen  the  ad. 

AFA,  Comment  62,  at  6. 263 

Based  upon  the  record,  the 
Commission  believes  that  disclosure 
requirements  for  financial  performance 
representations  made  in  the  general 
media  continue  to  serve  a  useful 
purpose.  The  Commission's  law 
enforcement  experience  also 
demonstrates  that  such  claims  are 
prevalent  and  continue  to  attract  a 
number  of  consumers.^**  Indeed,  the 
communications  age  has  ushered  in  new 
advertising  media  such  as  the  Internet 
and  unsolicited  commercial  E-mail.  For 
example,  many  companies  have  home 
pages  that  contain  express  financial 
performance  representations  and 
thousands  of  consumers  receive  "spam" 
E-mail  messages  encouraging  them  to 
invest  in  various  opportimities.^^-'' 


2"62FRat9122. 

26' See  also  Winslow,  Comment  92, 1-2. 

^**For  example,  the  Commission's  1995  Project 
Telesweep,  in  which  the  FTC  and  state  law  and 
local  enforcement  authorities  filed  nearly  100  law 
enforcement  actions,  was  based  upon  the  finding 
that  many  franchise  and  business  opportimity 
sellers  seek  to  attract  consumers  through 
advertisements,  in  particular  advertisements  with 
outrageous  earnings  representations. 

2")  Indeed,  the  Commission  has  testified  before 
the  Senate  Commerce,  Science  and  Transportation 
Committee  that  "the  proliferation  of  deceptive, 


requireme 
that  the  Itt 
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Accordingly,  guidance  concerning 
financial  performance  representations  in 
traditional  and  new  advertising  media  is 
clearly  warranted. 

Proposed  section  436.10(d)  prohibits 
any  franchise  seller  from  making  a 
financial  performance  representation 
outside  of  a  disclosure  document  unless 
the  seller:  (1)  has  a  reasonable  basis  for 
the  claim;  (2)  has  written  substantiation 
for  the  claim  at  the  time  it  is  made;  (3) 
includes  the  representation  in  Item  19  of 
its  disclosure  document;  (4)  includes 
the  number  and  percentage  of  the 
measured  outlets  that  support  the  claim 
from  its  Item  19  disclosure;  and  (5) 
includes  a  conspicuous  admonition  that 
a  new  franchisee's  individual  financial 
results  may  differ  from  those  stated  in 
the  representation.  In  short,  a  franchisor 
may  make  a  financial  performance  claim 
in  advertising  materials  only  if  the  claim 
is  consistent  with,  and  includes  the 
limited  required  information  taken 
from,  its  Item  19  disclosures  made  to 
prospective  franchisees. 

The  Commission  finds  that  the 
proposed  section  436.10(d)  approach  to 
financial  performance  claims  greatly 
streamlines  the  current  Rule  provision 
and  should  make  it  easier  for 
franchisors  to  disseminate  truthful 
financial  performance  information.  For 
example,  imder  the  current  Rule 
approach,  franchisors  making  general 
media  performance  representations  are 
required  to  give  a  prospective  franchisee 
a  separate  earnings  claim  dociunent  that 
sets  forth  the  claim  in  detail  and, 
depending  upon  the  nature  of  the  claim, 
specific  cautionary  language.  Proposed 
section  436.10(d)  would  eliminate  these 
requirements.  The  Comnussion  believes 
that  the  Item  19  disclosure 
requirements,  in  the  format  described 
above,  are  sufficient  to  provide 
meaningful  performance  information  to 
prospective  franchisees  without  the 
need  for  a  separate  disclosure 
dociunent. 

e.  Proposed  Section  436.10(e): 
Disclaimers 

Proposed  section  436.10(e),  a  new 
prohibition,  addresses  the  issue  of 
contract  integration  clauses.  It  would 
prohibit  franchisors  from  disclaiming 
liability  for,  or  causing  franchisees  to 
waive  reliance  on,  statements  made  in 
their  disclosure  documents.  In  response 
to  the  ANPR,  a  niunber  of  fitmchisees 


and  their  representatives  commented 
that  franchisors  routinely  seek  to 
disclaim  liability  for  their  pre-sale 
disclosures  through  the  use  of  contract 
integration  clauses.  These  clauses 
effectively  force  franchisees  to  waive 
any  rights  they  have  to  rely  on  pre-sale 
disclosures  made  to  them  during  the 
sales  process.  For  example,  one 
commenter  states: 

In  virtually  every  lawsuit  I  have  filed  for 
franchisees  alleging  fraud,  franchise 
disclosure,  or  unfair  or  deceptive  practices 
(under  California  law  since  the  FTC  rule  does 
not  provide  a  private  right  of  action),  counsel 
for  the  franchisor  defendants  have  defended 
the  action  on  lack  of  justified  reliance. 
Franchisors  and  their  counsel  have 
systemically  written  the  agreements  to  strip 
franchisees  of  all  fraud  claims  and  rights  the 
minute  the  agreement  is  signed  by 
sophisticated  integration,  no  representation 
and  no  reliance  clauses  *   *   *.  The 
Commission  should  provide  that  reliance  on 
the  disclosure  document  and  other 
representations  made  in  the  sale  of  a 
franchise  is  per  se  justified.  ^** 

Lagarias,  Comment  125,  at  4. 

Another  commenter  adds  that 
integration  clauses  are  not  well 
imderstood  and  their  impact  is  not 
appreciated  at  all  imtil  long  after  the 
franchise  purchasing  commitment  is 
made.  ^^^ 

Based  upon  the  record,  the 
Commission  does  not  recommend 
banning  the  use  of  integration  clauses  as 
a  deceptive  or  unfair  act  or  practice. 
Integration  clauses  can  serve  a  useful 
purpose,  ensuring  that  prospective 
franchisees  rely  only  on  information 
authorized  by  the  franchisor  or  within 
the  franchisor's  control.  For  example,  a 
fi^nchisor  reasonably  may  seek  to 
disclaim  liability  for  imauthorized 
claims  made  by  rogue  salespersons, 
statements  made  by  former  or  current 
franchisees,  or  even  imattributed 
statements  found  in  the  trade  press. 

"The  Commission,  however,  oelieves  it 
is  a  violation  of  section  5  for  franchisors 
to  use  integration  clauses  essentially  to 
shield  themselves  from  liability  for  false 
or  deceptive  statements  made  in  thefr 
disclosure  dociunents.  The  Commission 
has  long  recognized  that  the  integrity  of 
a  franchisor's  disclosure  document  is 
critical  to  prospective  franchisees.  For 
that  reason,  disclosures  must  be 
complete,  accurate,  legible,  and  current. 
The  Rule  also  prohibits  franchisors  from 
making  any  statements  that  contradict 
those  in  a  disclosure  document.  The  use 


of  integration  clauses  to  disclaim 
liability  for  required  disclosures 
imdermines  the  very  piupose  of  the 
Rule,  which  is  to  prevent  fraud  and 
abuse  by  ensuring  that  prospective 
franchisees  have  complete,  truthful, 
material  information  with  which  to 
make  a  soimd  investment  decision.  ^^ 
Accordingly,  proposed  section  436.10(e) 
will  better  ensiu^  that  prospective 
franchisees  will  receive  complete  and 
truthful  pre-sale  disclosures. 

At  the  same  time,  the  Commission 
recognizes  that  a  prohibition  on 
disclaimers  or  waivers  may  have  the 
imintended  effect  of  chilling  the  parties' 
willingness  to  negotiate  freely  franchise 
contract  terms.  A  franchisor  may 
interpret  an  anti-disclaimer  prohibition 
to  mean  that  it  is  bound  by  the  terms 
and  conditions  set  forth  in  a  disclosure 
document  only  and  that  any 
modification  will  constitute  a  Rule 
violation.  To  rectify  this  potential 
misinterpretation,  proposed  section 
436.10(e)  specifically  provides  that  a 
prospective  fianchisee  can  agree  to 
terms  and  conditions  that  differ  from 
those  specified  in  a  disclosure 
document  if:  (1)  the  franchise  seller 
identifies  the  changes;  (2)  the 
prospective  franchisee  initials  the 
changes  in  the  franchise  agreement;  and 
(3)  the  prospective  franchisee  has  five 
days  to  review  the  completed  revised 
contract  before  the  sale  is  consummated, 
consistent  with  proposed  section 
436.2(a)(2)  described  above. 

f.  Proposed  Section  436.10(f):  Shills 

Proposed  section  436.10(f)  adds  a 
prohibition  against  franchisors'  use  of 
phony  references  or  "shills."  Proposed 
section  436.10(f)  would  make  it  a  Rule 
violation  for  a  fianchisor  to 
misrepresent  that  any  person  has 
actually  purchased  or  operated  one  of 
the  franchisor's  franchises.  It  also  would 
make  it  a  Rule  violation  for  a  franchisor 
to  misrepresent  that  any  person  can  give 
an  independent  and  reliable  report 
about  the  experience  of  any  current  or 
former  fianchisee.  The  Commission's 
law  enforcement  experience 
demonstrates  that,  in  many  instances, 
scam  artists  use  shill  references  in  order 
to  bolster  their  earnings  and  success 
claims.  ^^  Indeed,  shills  are  often  the 


unsolicited  commercial  E-mail  *  *  *  could 
undermine  consumer  confidence  and  slow  the 
growth  of  Internet  commerce,"  noting  that  the  FTC 
has  collected  over  100,000  pieces  of  unsolicited 
commercial  E-mail  and  receives  up  to  1,500  new 
pieces  daily.  See  FTC  News.  Growth  of  Deceptive 
"Spam"  Could  Undermine  Consumer  Confidence  in 
Internet  (June  17, 1998). 


2<^See  also  Manuszak.  Comment.l3,  at  1;  Bell, 
Comment  30,  at  1;  Sibent,  Comment  41,  at  1  (and 
19  identical  comments);  AFA,  Comment  62,  at  3: 
Bundy,  Comment  119,  at  2;  Selden,  Comment  133, 
Appendix  B,  at  2;  Zarco  &  Pardo,  Comment  134,  at 
3. 

2S' Selden,  Comment  133.  Appendix  B,  at  2. 


2"  Integration  clauses  effectively  requre 
franchisees  to  waive  reliance  on  statements  made  in 
the  disclosure  document.  The  Commission  has  long 
disfavored  the  waiver  of  rights  afforded  by 
Commission  trade  regulation  rules.  See  Used  Care 
Rule,  16  CFR  455  at  §  455.3(b).  Credit  Practices 
Rule,  16  CFR  444  at  §444.2,  Cooling-Off  Period 
Rule,  16  CFR  429  at  §  429.1(d);  and  Ophthalmic 
Practices  Rule.  16  CFR  456  at  §  456.2(d). 

2»9E.g.,  FTC  v.  Hart  Mktg.  Enter..  Inc..  No.  98- 
222-CIV-T-23  (M.D.  Fla.  1988);  FTC  v.  Stillwater 
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glue  that  holds  the  scam  together  by 
allaying  consiuners'  concerns  about  the 
investment.  ^° 

14.  Proposed  Section  436.11 :  Other 
Laws,  Rules,  and  Orders 

Proposed  section  436.11  addresses  the 
effect  the  revised  Ride  may  have  on 
other  Commission  laws  and  outstanding 
Commission  orders.  It  also  discusses 
preemption  of  state  franchise  laws  that 
may  be  inconsistent  with  this  Ride. 

a.  Proposed  Section  436.11(a):  Effect  on 
Other  Commission  Laws 

Proposed  section  436.11(a)  makes 
clear  that  the  Commission  does  not 
express  any  opinion  about  the  legality  of 
any  practices  that  might  be  disclosed  in 
a  franchisor's  disclosure  document.  The 
current  Rule  co^tains  a  comparable 
provision  at  note  1  at  the  end  of  the 
Ride.  In  the  SBP,  the  Commission 
recognized  that  some  of  the  Rule's 
provisions  may  require  fianchisors  to 
disclose  practices  that  may  raise 
antitrust  issues,  ^'i  The  provision  makes 
clear  that  the  Commission  reserves  the 
right  to  pursue  violations  of  antitrust 
laws  even  if  a  franchisor  discloses  the 
violation  in  complying  with  the  Rule's 
disclosure  requirements.  In  short, 
disclosure  does  not  create  a  safe  harbor 
for  franchisors  engaging  in  otherwise 
unlawful  conduct.  At  the  same  time, 
proposed  section  436.11(a)  clarifies  that 
compliance  with  the  Rule's  specific 
disclosure  requirements  will  not  shield 
a  franchisor  from  the  broader  anti- 
deception  provision  of  section  5  of  the 
FTC  Act.  272  The  Conunission  finds  Uiat 
this  clarification  is  critical  especially  in 
an  age  of  quickly  developing 
technologies.  The  Commission  cannot 
now  predict  what  information  about  the 
franchise  relationship  will  be  material 
in  the  future,  in  particular  franchisors' 


Vending.  Ltd.,  No.  97-386-JD  P.N.H.  1997);  FTC  v. 
Unite!  Sys..  Inc.,  No.  3-97CV1878-D  (NJJ.  Tex. 
1997);  FTCv.  Southeast  Necessities  Co..  Inc.,  No. 
6848-CIV-Hurley  (S.D.  Fla.  1994);  Car  Checkers  of 
America,  Bus.  Franchise  Guide  (CCH)  1 10,163,  at 
24,042.  Indeed,  in  two  actions,  the  Commission 
named  a  shill  in  its  complaint,  charging  each  with 
violating  section  5  of  the  FTC  Act.  See  FTC  v. 
Vendors  fin.  Serv.,  Inc.,  No.  9»-N-lB32  (D.  Colo. 
1998);  FTCv.  Uno.  Bus.  Franchise  Guide  (CCH) 
1 11,410  (S.D.  Fla.  1997).  Cf.  O-Rourke,  Bus. 
Franchise  Guide  (CCH)  1 10,243  (evidence  of  shills 
admitted  at  contested  Preliminary  Injunction 
hearing). 

"°NCL  reports  that  complaints  about  fake 
references  are  among  the  most  common  franchisee 
and  business  opportunity  complaints  its  receives. 
NCL.  Comment  35,  at  2. 

»'» SBP,  43  FR  at  59719. 

"»See,  e.g.,  FTCv.  Hart  Ktktg.  Enter.  Ltd.,  Inc.. 
No.  9«-222-aV-T-23  E  (M.D.  Fla.  1998);  FTCv. 
Inetintl.com.  No.  98-2140  (CD.  Cal.  1998);  FTCv. 
ttaher.  No.  WMN-98-495  (D.Md.  1998);  FTCv. 
Nafl  Consulting  Group.  Inc..  No.  98  C  0144  (N.D. 
m.  1998). 


and  franchisees'  rights  and  obligations 
concerning  issues^such  as  the  use  of 
Internet  home-pages,  electronic 
advertising,  and  electronic  commerce. 
Franchisors'  disclosure  obligations 
under  section  5  must  remain  somewhat 
flexible  to  ensure  that  franchisors 
continue  to  provide  prospective 
franchisees  with  all  material 
information  as  new  technologies  and 
marketing  practices  emerge. 

b.  Proposed  Section  436.11(b):  Effect  on 
Prior  Commission  Orders 

Since  the  Rule  went  into  effect  in  the 
1970s,  the  Conunission  has  brought  over 
150  franchise  and  business  opportunity 
cases.  The  Commission  recognizes  that 
it  is  possible  that  the  revised  Rule  may 
impose  disclosure  or  other  obligations 
that  are  inconsistent  with  the  terms  of 
existing  Commission  orders.  To  reduce 
any  potential  confUcts  between  existing 
orders  and  provisions  of  the  revised 
Rule,  proposed  section  436.11(b)  woidd 
permit  firms  under  order  to  petition  the 
Commission  for  relief  consistent  with 
the  provisions  of  the  revised  Rule. 

c.  Proposed  Section  436.11(c): 
Preemption 

Proposed  section  436.11(c)  retains  the 
preemption  provision  currently  found  at 
note  2  at  the  end  of  the  Rule.  ^73  ft 
provides  that  the  Commission  does  not 
intend  to  preempt  state  or  local 
franchise  practices  laws,  except  to  the 
extent  of  any  inconsistency  with  the 
Rule.  It  provides  further  that  a  law  is  not 
inconsistent  if  it  affords  prospective 
franchisees  equal  or  greater  protection, 
such  as  registration  of  disclosure 
documents  or  more  extensive 
disclosures. 

d.  Proposed  Section  436.12:  Severability 

Proposed  section  436.12  retains  the 
severability  provision  currently  found  at 
16  CFR  436.3.  This  provision  makes 
clear  that,  if  any  part  of  the  rule  is  held 
invalid  by  a  court,  the  remainder  will 
still  be  in  effect.  ^74 

Section  D — Ralemakiiig  Procedures 

Pursuant  to  16  CFR  1.20,  the 
Commission  has  determined  to  use  the 
following  rulemaking  pnxiedures.  These 
procedures  are  a  modified  version  of  the 
rulemaking  procedures  specified  in 


^  See  16  CFR  436,  note  2.  This  approach  is 
consistent  with  other  Commission  trade  regulation 
rules.  See,  e.g..  Appliance  Labeling  Rule,  16  CFR 
305  at  S  305.17;  Cooling-Off  Rule,  16  CFR  429  at 
§429.2;  Mail  Order  Rule,  16  C.F.R.  435  at 
§  435.3(b)(2);  R- Value  Rule,  16  CFR  460  at  §  460.23. 

'"*  This  provision  is  comparable  to  the 
severability  provisions  in  other  Commission  trade 
regulation  rules.  See,  e.g.,  900-Number  Rule,  16 
CFR  308.8;  Telemarketing  Sales  Rule,  16  CFR  310.8. 


section  1.13  of  the  Commission's  Rules 
of  Practice. 

First,  the  Commission  intends  to 
publish  a  single  Notice  of  Proposed 
Rulemaking.  The  comment  period  will 
be  open  for  60  days,  followed  by  a  40- 
day  rebuttal  period.  Second,  pursuant  to 
section  18(c)  of  the  Federal  Trade 
Commission  Act,  ^75  the  Commission 
will  hold  hearings  with  cross- 
examination  and  rebuttal  submissions 
only  if  an  interested  party  requests  a 
hearing  by  the  close  of  the  comment 
period.  Parties  interested  in  a  hearing 
must  also  submit  within  the  comment 
period  the  following:  (1)  a  comment  on 
the  NPR;  (2)  questions  of  fact  in  dispute; 
and  (3)  a  summary  of  the  expected 
testimony.  Parties  wishing  to  cross- 
examine  witnesses  must  also  file  a 
request  by  the  close  of  the  comment 
period.  If  requested  to  do  so,  the 
Commission  may  also  consider  holding 
one  or  more  informal  public  workshop 
conferences  in  lieu  of  hearings.  After  the 
close  of  the  comment  period,  the 
Conunission  will  publish  a  notice  in  the 
Federal  Register  stating  whether 
hearings  (or  a  public  workshop 
conference  in  lieu  of  hearings)  will  be 
held  cind,  if  so,  the  time  and  place  of  the 
hearings  and  instructions  for  those 
wishing  to  present  testimony  or  engage 
in  cross-examination  of  witnesses. 

Finally,  after  the  conclusion  of  the 
rebuttal  period,  and  any  hearings  or 
additional  public  workshop 
conferences.  Commission  staff  will  issue 
a  Report  on  the  Franchise  Rule  ("Staff 
Report").  The  Commission  will 
announce  in  the  Federal  Register  the 
availability  of  the  Staff  Report  and  will 
accept  comment  on  the  Staff  Report  for 
a  period  of  60  daj^. 

Section  E — Communicatioiis  to 
Commissioners  and  Commissioner 
Advisors  by  Outside  Parties 

Pursuant  to  Commission  Rule 
1.18(c)(1),  the  Commission  has 
determined  that  communications  with 
respect  to  the  merits  of  this  proceeding 
from  any  outside  party  to  any 
Commissioner  or  Commissioner  advisor 
shall  be  subject  to  the  following 
treatment.  Written  communications  and 
summaries  or  transcripts  of  oral 
communications  shall  be  placed  on  the 
rulemaking  record  if  the  communication 
is  received  before  the  end  of  the 
comment  period  on  the  staff  report. 
They  shall  be  placed  on  the  public 
record  if  the  communication  is  received 
later.  Unless  the  outside  party  making 
an  oral  communication  is  a  member  of 
Congress,  such  communications  are 
permitted  only  if  advance  notice  is 
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published  in  the  Weekly  Calendar  and 
Notice  of  "Sunshine"  Meetings.  ^''^ 

Section  F — Regulatory  Analysis  and 
Regulatory  Flexibility  Act 
Requirements 

Section  22  of  the  FTC  Act,  15  U.S.C. 
57b,  requires  the  Commission  to  issue  a 
preliminary  regulatory  analysis  for  a 
rule  amendment  proceeding  if  it:  (1) 
estimates  that  the  amendment  will  have 
an  annual  effect  on  the  national 
economy  of  $100,000,000  or  more;  (2) 
estimates  that  the  amendment  will 
cause  a  substantial  change  in  the  cost  or 
price  of  certain  categories  of  goods  or 
services;  or  (3)  otherwise  determines 
that  the  amendment  will  have  a 
significant  effect  upon  covered  entities 
or  upon  consumers.  Based  upon  the 
record,  the  Commission  has 
preliminarily  determined  that  the 
proposed  amendments  to  the  Rule  will 
not  have  such  an  effect  on  the  national 
economy,  on  the  cost  or  prices  of 
franchised  goods  or  services,  or  on 
covered  businesses  or  consumers.  To 
enstire  that  the  Commission  has 
considered  all  relevant  facts,  however,  it 
requests  additional  comment  on  this 
issue. 

The  Regulatory  Flexibility  Act 
("RFA"),  5  U.S.C.  601  et  seq.,  requires 
an  agency  to  conduct  an  analysis  of  the 
anticipated  economic  impact  of 
proposed  rule  amendments  on  small 
businesses.  ^'^  The  purpose  of  a 
regulatory  flexibility  analysis  is  to 
ensure  that  the  agency  considers  the 
impact  on  small  entities  and  examines 
regulatory  alternatives  that  could 
achieve  the  regulatory  goals  while 
minimizing  burdens  on  small  entities. 
The  RFA  does  not  apply  if  the  agency 
head  certifies  that  the  regulatory  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  As  discussed  below,  the 
Commission  believes  that  the  proposed 
Rule  amendments  will  not  have  a 
significant  economic  impact  upon  small 
businesses  subject  to  the  Rule. 
Accordingly,  the  Commission  certifies 
that  the  RFA  does  not  apply  to  the 
proposed  Franchise  Rule  amendments. 

Tne  proposed  Rule  amendments  affect 
pre-sale  disclosure  for  the  sale  of 
franchises,  and  thus  are  likely  to  have 
an  impact  on  all  franchisors,  some  of 
which  are  small  entities.  Determining 
the  precise  number  of  small  entities 
affected  by  these  proposed  amendments. 


however,  is  difficxilt  due  to  the  wide 
range  of  industries  involved  in 
franchising.  The  Commission  estimates 
that  there  are  approximately  5,000 
franchisors  selling  franchises  in  the 
United  States,  including  2,500  business 
format  and  product  franchisors  and 
2,500  business  opportunity  sellers.  Most 
business  opportunities  and  some 
established  and  start-up  franchise 
systems  would  likely  be  considered 
small  businesses  according  to  the 
applicable  SBA  size  standards.  As  a 
result,  the  Commission  estimates  that  as 
many  as  70%  of  franchisors,  as  defined 
by  the  Rule,  are  small  entities. 

Nonetheless,  the  proposed 
amendments  do  not  appear  to  have  a 
significant  economic  impact  upon  such 
entities.  For  the  most  part,  the 
Conunission's  proposed  amendments,  as 
detailed  throughout  this  notice, 
streamline  and  reorganize  the  Rule's 
disclosures  based  upon  the  UFOC 
Guidelines  model.  The  Rule's  revised 
disclosure  requirements,  therefore, 
would  be  more  closely  aligned  with  the 
UFCKl  format,  which  is  considered  by 
many  to  be  the  national  franchise 
disclosure  standard.  -''^  Other  proposals 
seek  to  clarify  and  refine  the  Rule,  for 
instance,  by  providing  new  or  revised 
definitions.  Accordingly,  we  would 
expect  the  vast  majority  of  franchisors  to 
incur  only  minor  costs  in  adapting  to 
the  proposed  revised  Rule.  -'' 

Fiuther,  in  a  few  instances,  the 
proposed  amendments  will  reduce 
franchisors'  compliance  costs.  For 
example: 

(1)  Proposed  Section  436.2 

This  provision  limits  the  scope  of  the 
Rule  to  franchise  sales  in  the  United 
States,  potentially  relieving  franchisors 
of  substantial  costs  associated  with 
preparing  disclosiu-e  documents  for 
international  sales.  Because  franchisors 
selling  internationally  are  generally 
large  franchisors,  we  do  not  expect  this 
proposal  to  have  a  significant  effect  on 
small  entities. 

(2)  Proposed  Section  436.9(e) 

This  provision  sets  forth  new 
•exemptions  for  sophisticated  investors. 
These  proposals  similarly  will  reduce 
costs  to  those  franchisors  that  are  not 
likely  to  engage  in  fraudulent  franchise 
sales.  Since  the  proposed  exemptions, 
by  their  terms,  apply  only  to  large 
investments,  or  investments  made  by 


"»See  15  U.S.C.  57a(i)(2)(A);  45  FR  50814  (1980); 
45  FR  78626  (1980). 

^"The  RFA  addresses  the  impact  of  rules  on 
"small  entities,"  defined  at  "small  business." 
"small  governmental  entities,"  and  "small  [not-for- 
profit)  organizations."  5  U.S.C.  601.  The  Franchise 
Rule  applies  only  to  the  first  type  of  entity. 


2'"  See  supra  at  Section  C.2. 

2'*  The  franchisors  who  do  not  currently  use  the 
UFOC  format  would,  of  course,  have  greater 
compliance  costs  associated  with  adapting  to  a  new 
format.  However,  the  number  of  small  entities 
within  this  subset  does  not  appear  to  be  substantial. 


very  large  companies,  we  would  expect 
little  if  any  impact  on  small  entities. 

(3)  Proposed  Section  436.7 

This  provision  expressly  permits 
franchisors  to  utilize  the  Internet  and 
other  electronic  media  to  furnish 
disclosure  documents.  Allowing  this 
distribution  method  could  greatly 
reduce  franchisors'  compliance  costs 
over  the  long  nm,  especially  costs 
associated  with  printing  and 
distributing  disclosure  documents.  As  a 
result  of  this  proposal,  we  expect 
franchisors'  compliance  costs  will 
decrease  over  time,  but  do  not  expect 
the  immediate  impact  to  be  substantial 
for  most  franchisors,  in  particular 
smaller  franchise  systems. 

A  few  proposed  Rule  amendments, 
however,  may  increase  franchisors' 
compliance  costs.  Nonetheless,  the 
Commission  expects  these  costs  to  be  de 
minimis  and  to  decline  after  the 
franchisors'  initial  fiscal  year  of 
complying  with  the  proposed  amended 
Rule.  These  proposals  require 
franchisors  to  disclose  additional 
material  information  that  will  shed  light 
on  the  state  of  the  franchise  relationship 
or  increase  prospective  franchisees' 
ability  to  conduct  thefr  own  due 
diligence  investigation  of  franchise 
offerings.  While  these  proposals  coidd 
potentially  impact  both  large  and  small 
franchisors,  we  would  expect  any 
impact  to  be  greatest  with  larger 
franchise  systems.  For  example, 

(1)  Proposed  Section  436.3. 

This  would  require  franchisors  to 
include  in  the  disclosure  document's 
cover  page  references  to  several 
francldse  resources,  such  as  the 
Commission's  Internet  web  site  and  its 
"Consumer  Guide  to  Purchasing  a 
Franchise."  These  references  assist 
prospective  fianchisees  by  notifying 
them  of  valuable  information  that  is 
available  on  franchising.  The  provision 
applies  to  all  franchisors,  but  at  minimal 
cost. 

(2)  Proposed  Section  436.5(c) 

This  provision  would  require 
franchisors  to  disclose  pending 
litigation  brought  by  franchisors  against 
thefr  franchisees  involving  the  franchise 
relationship.  Providing  this  additional 
information  gives  prospective 
franchisees  further  insight  into  the 
relationship  between  the  franchisor  and 
current  and  former  franchisees.  While 
this  proposed  change  would  apply  to  all 
franchisors,  the  impact  is  likely  to  be 
greatest  on  large  systems,  whidi  by 
definition,  have  a  significant  nmnber  of 
franchisees,  and  therefore,  a  greater 
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likelihood  of  pending  litigation  against 
franchisees. 

(3)  Proposed  Section  436.5(t)(6) 

This  would  require  franchisors  to 
make  a  prescribed  statement  about  the 
use  of  "gag  clauses,"  if  applicable.  This 
proposed  section  also  includes  two 
additional  optional  disclosures, 
whereby  franchisors  are  permitted  to 
disclose  the  niunber  and  percentage  of 
franchisees  who  have  signed  gag 
clauses,  and  the  circumstances  under 
which  the  gag  clauses  were  signed.  The 
economic  impact  of  including  the 
prescribed  statement  alone  is  negligible. 
Any  additional  costs  will  arise  from 
franchisors'  voluntarily  complying  with 
the  Rule's  optional  provisions.  Further, 
we  can  expect  that  larger  systems  are 
more  likely  than  small  entities  to  have 
a  significant  nimiber  of  franchisees  who 
have  signed  gag  clause  provisions. 

(4)  Proposed  Section  436.5(t)(7) 

This  provision  would  require 
franchisors  to  disclose  the  names  and 
addresses  of  trademark-specific 
franchisee  associations  that  request  to 
be  included  in  the  franchisors' 
disclosure  document.  This  information 
would  further  assist  prospective 
franchisees  in  investigating  the 
franchise  system,  with  virtually  no 
change  in  the  cost  of  preparing  a 
disclosure  dociunent.  The  number  of 
trademark-specific  franchisee 
associations  in  any  single  franchise 
system  is  likely  to  be  limited,  especially 
in  small  franchise  systems.  Further, 
those  associations  that  wish  to  be 
included  in  the  disclosure  docxunent 
must  provide  the  franchisor  with  all  of 
the  relevant  information.  Thus, 
including  this  information  in  a 
disclosure  document  shomd  have  very 
little  impact  on  franchisors'  document 
preparation  costs. 

For  the  reasons  outlined  above,  the 
Commission  believes  that  the  proposed 
Rule  amendments,  taken  as  a  whole, 
will  likely  have  a  negligible  economic 
impact  on  franchisors'  compliance 
costs,  particularly  for  small  franchisors. 
Presumably,  compliance  costs  will  vary 
with  the  size  of  the  franchise  system, 
with  smaller  franchisors  incurring  lower 
costs.  The  Commission  estimates  that 
franchisors  will  be  required  to  spend 
between  1  and  5  hours  to  comply 
initially  with  the  proposed  revised 
disclosure  requirements.  At  an  average 
hourly  billing  rate  of  $250,  the 
estimated  cost  to  each  system  will  be 
between  $250  and  $1,250.  These 
amoimts  are  not  significant,  especially 
in  the  context  of  franchisors'  total  yearly 
income  and  expenses.  Further,  any 
initial  compliance  costs  will 


presumably  decrease  after  the  franchisor 
has  revised  its  disclosures  into  the  new 
format,  and  may  well  be  offset  by  the 
Rule  amendments'  streamlined 
disclosure  provisions. 

Therefore,  based  on  the  available 
information,  the  Commission  certifies 
that  amending  the  Franchise  Rule  will 
not  have  a  si^iificant  economic  impact 
on  a  substantial  number  of  small 
businesses.  To  ensiue  that  no  significant 
economic  impact  is  being  overlooked, 
however,  the  Commission  requests 
comments  on  this  issue.  The 
Commission  also  seeks  comments  on 
possible  alternatives  to  the  proposed 
amendments  to  accompUsh  the  stated 
objectives.  After  reviewing  any 
comments  received,  the  Commission 
will  determine  whether  a  final 
regulatory  flexibility  analysis  is 
appropriate. 

Section  G — Paperwork  Reduction  Act 

In  this  notice,  the  Commission 
proposes  to  alter  some  information 
collections  contained  in  the  Franchise 
Rule.  As  required  by  the  Paperwork 
Reduction  Act  of  1995  ("PRA"),  44 
U.S.C.  3507(d},  the  Commission  has 
submitted  a  copy  of  the  information 
collections  to  the  Office  of  Management 
and  Budget  ("0MB")  for  its  review.  The 
current  public  disclosiire  and 
recordkeeping  burden  for  collections  of 
information  contained  in  the  Rule  is 
36,200  hours,  approved  imder  OMB 
Control  No.  3084-0107,  expiration  date 
March  31, 1999.  In  that  clearance 
submission,  we  estimated  there  were 
3,613  franchisors.  For  the  following 
calculations,  we  estimate  that  there  are 
ciurently  5,000  franchise  systems, 
consisting  of  2,500  business  format  and 
product  franchisors  and  2,500  business 
opportunity  sellers.  The  1999  estimate 
of  the  cost  to  comply  with  the 
collections  of  information  contained  in 
the  Rule,  which  includes  both  biisiness 
format  and  product  franchisors  and 
business  opportunities,  is  $19,925,000, 
and  the  total  burden  hoius  associated 
with  these  collections  is  currently 
projected  to  be  33,500.2«o  As  discussed 
below,  we  expect  that  the  proposed 
Franchise  Rule  amendments  will  result 
in  a  large  information  collection  * 

savings,  resulting  primarily  from 
eliminating  business  opportimities  from 
Rule  coverage. 

The  proposed  amendments  are 
designed  to  improve  the  Rule's 
organization  and  language,  while  also 
adding  and  changing  some  of  the 


^•oSee  64  FR  1206  (January  8. 1999).  announcing 
a  request  for  a  three  year  extension  of  the  Franchise 
Rule's  current  information  collection  requirements. 
In  that  notice,  the  burden  hour  estimate  was 
reduced  from  36,200  to  33,500. 


disclosure  items.  The  proposals  will 
impact  franchisors  differently,  and, 
depending  on  the  particular  franchisor, 
may  eliminate  completely,  reduce,  or 
sli^tly  increase,  franchisors' 
compliance  costs  and  burdens.  Some  of 
the  more  significant  proposed 
amendments  address  the  scope  of  the 
Franchise  Rule,  such  as  the  proposal 
that  separates  the  disclostue 
requirements  for  franchises  from  those 
of  business  opportunities.  Other 
proposals  offer  new  disclosiue 
alternatives  or  requirements,  and  may 
impact  franchisors'  information 
collection.  These  include,  for  example, 
giving  franchisors  the  option  to  use  the 
Internet  to  furnish  disclosiu^ 
dociunents,  and  requiring  franchisors  to 
disclose  information  about  known 
trademark-specific  franchisee 
associations.  Still  other  proposed 
amendments  simply  clarify  certain 
existing  disclosure  requirements  and 
should  also  provide  an  overall  benefit  to 
affected  respondents  without  increasing 
costs.  These  clarifications,  however,  are 
not  changes  to  the  regulation  and 
accordingly,  they  do  not  affect  the 
collections  of  information  contained  in 
the  regulation.  Where  proposals  do 
change  an  information  collection 
requirement,  we  discuss  them  below. 
Following  is  a  summary  of  the  more 
important  proposed  amendments  to  the 
Rule: 

(1)  Eliminating  the  Rule's  Coverage  of 
Business  Opportunities 

The  proposed  Rule  will  no  longer 
apply  to  business  opportunity  sellers'; 
who  will  be  covered  by  a  separate  Rule. 
Thus,  compliance  costs  for  business 
opportunity  sellers  will  drop  to  zero.  In 
the  past,  we  have  estimated  that 
approximately  five  hours  are  needed  for 
business  opportunities  to  comply  with 
the  information  collection  requirements 
contained  in  the  Rule,  and  15  hours  are 
needed  by  franchisors.  Eliminating 
business  opportunities  from  the  Rule 
would  therefore  result  in  a  total  savings 
of  12,500  labor  hoiurs  (2,500  business 
opportunity  sellers  x  5  hours]  and 
$3,125  million  (12,500  hoius  x  $250  per 
hour),  as  well  as  a  savings  of  $3.75 
million  in  printing  costs  (2,500  business 
opportunity  sellers  x  $1,500  printing 
costs  per  company). 

(2)  Adopting  Three  Sophisticated 
Investor  Exemptions 

Proposed  section  436.9(e)  will  exempt 
certain  franchise  offerings  from  the 
Rule's  disclosiue  obligations.  This 
proposal  acknowledges  that  in  very 
large  transactions,  and  in  transactions 
that  involve  certain  owners  and 
managers  of  the  franchise  system,  the 
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individuals  involved  have  the 
experience  and  resources  necessary  to 
obtain  important  information  about  the 
franchise  system  independently.  For 
those  companies  that  qualify,  these 
exemptions  could  eliminate  all 
disclosure  burdens.  Assiuning  that  5 
percent  of  fr'anchise  systems,  or  125 
firms,  will  be  exempted,  this  will  result 
in  a  reduction  of  1,875  hours  and 
$468,750  (1,875  X  $250). 

(3)  Revising  the  Rule's  Disclosure 
Requirements  Based  Upon  the  UFOC 
Guidelines  Model 

Revising  the  Rule  based  on  the  UFOC 
Guidelines  model  will  benefit  affected 
entities  by  bringing  greater  imiformity  to 
franchise  disclosure  documents.  In 
practice,  the  UFOC  is  the  national 
standard.  Because  the  proposed  revised 
Ride  format  is  patterned  after  the  UFOC 
format,  we  estimate  that  franchisors' 
time  and  costs  needed  to  comply  with 
the  Franchise  Rule  will  be  reduced  by 
1  hour,  for  a  net  savings  of  2,375  hours 
and  $593,750  (1  hour  x  $250  per  2,375 
companies). 

(4)  Improving  the  Rule's  Organization 
and  Language 

Deleting  provisions  that  no  longer 
serve  a  useful  purpose  and  streamlining 
the  Rule  by  adopting,  for  instance,  a 
clear,  bright  line  disclosure  trigger,  will 
make  the  Rule  easier  to  understand  and 
thus,  foster  easier  compliance.  Although 
the  net  savings  imder  this  proposal 
attributable  to  better  organization  and 
language  are  difficult  to  quantify,  we 
believe  that  fremchisors  may  save  an 
average  of  1  hour  in  compliance  time  at 
$250  per  hour,  for  a  net  savings  of  2,375 
hours  and  $593,750 

(5)  Permitting  Compliance  Through  the 
Internet  and  Other  Electronic  Media 

Proposed  section  436.7  could 
potentially  reduce  franchisors' 
compliance  costs  significantly, 
especially  the  costs  and  hours 
associated  with  printing  and 
distributing  disclosure  documents, 
which  at  6  hours  per  year,  is  the  bulk 
of  the  current  hourly  burden  estimate. 
Distributing  docxunents  electronically 
would  eliminate  the  6  hoxu«  per  year  for 
those  franchisors  no  longer  printing  and 
mailing  any  of  their  disclosure 
documents.  We  approximate  that  20 
percent flf  franchisors,  or  475 
fi^nchisors,  will  initially  make  use  of 
this  proposal,  and  each  will  distribute 
50  of  their  100  documents 
electronically,  saving  three  hours  per 
year.  This  will  result  in  a  reduction  of 
1,425  hours.  This  provision,  however, 
will  also  require  franchisors  to  adapt 
and  distribute  their  electronic  and 


simimary  documents.  We  estimate  that 
those  475  franchisors  will  spend  1  hour 
to  adapt  and  distribute  their  electronic 
and  summary  documents  for  an 
additional  burden  of  475  hours. 
Accordingly,  franchisors'  use  of  the 
electronic  disclosure  option  will  result 
in  a  net  reduction  of  950  hours. 

Further,  we  have  previously  estimated 
that  printing  and  mailing  one  disclosure 
dociunent  averages  approximately 
$25.00  ($35  for  franchisors  and  $15  for 
business  opportunity  sellers)  and  that 
5,000  franchisors  and  business 
opportunity  sellers  print  and  distribute 
100  copies  annually,  for  a  total  cost  of 
$12.5  million.  We  believe  that  the 
proposed  amendment  permitting 
electronic  disclosure  would  reduce  the 
distribution  cost  per  electronic 
disclosure  document  to  $5.00,  for  a  total 
net  savings  of  $712,500  (475  franchisors 
furnishing  50  electronic  disclosure 
documents  each  at  a  saving  of  $30  per 
electronic  disclosure  docimient).  We 
anticipate  that  time  and  costs  will 
further  decline  in  the  future  as  more 
fi^nchisors  make  greater  use  of 
electronic  media. 

(6)  Disclosing  Additional  Resources  and 
Information  for  Franchisees 

Proposed  section  436.3  requires  the 
disclosure  document's  cover  page  to 
reference  the  Commission's  Internet 
web  site,  where  consimiers  can  find 
resources  on  franchising  and  related 
topics.  This  information  will  provide 
significant  benefit  to  consimiers,  as  will 
requiring  the  cover  page  to  note  the 
availability  of  the  Commission's 
Consumer  Guide  To  Purchasing  a 
Fmnchise.  Another  proposed 
amendment,  proposed  section  436.5(a), 
would  require  franchisors  to  disclose 
information  about  their  predecessors, 
industry-specific  regulations,  and  the 
general  competition  prospective 
fi^nchisees  are  likely  to  face.  Finally, 
proposed  436.5(t)(7)  would  require  a 
franchisor  to  disclose  the  names  and 
addresses  of  trademark-specific 
franchisee  associations  that  ask  to  be 
listed  in  the  franchisor's  disclosure 
document.  These  associations  can  often 
provide  prospects  with  additional 
information  on  the  franchise  system. 

The  proposed  cover  sheet  changes 
woidd  not  constitute  "collections  of 
information"  as  that  term  is  defined  in 
the  PRA,  because  the  text  is  being 
provided  by  the  Government  and  the 
PRA  exempts  any  "information  that  is 
originally  supplied  by  the  Federal 
government  to  the  recipient  for  the 
purpose  of  disclosure  to  the  public."  5 
C.F.R.  §  1320.3(c)(2).  Requiring 
disclosure  of  predecessor  information, 
regulations  and  competition,  while  not 


exempt,  would  only  impose  a  de 
minimis  burden,  since  presiunably, 
franchisors  would  already  possess  this 
information.  Likewise,  disclosing 
information  about  trademark-specific 
fi^nchisee  associations  would  also 
impose  only  a  de  minimis  burden  on  the 
affected  entities,  since  franchisors 
would  only  be  responsible  for  disclosing 
information  about  those  associations 
that  request  to  be  included  in  the 
disclosure  document.  We  estimate  that 
only  one  hour  per  year  per  franchisor 
would  be  needed  to  comply  with  these 
disclosure  requirements  for  a  total 
increase  of  2,375  hours  and  a  cost  of 
$593,750. 

(7)  Disclosing  Additional  Information 
About  the  Franchise  Relationship 

Proposed  section  436.5(c),  which 
requires  franchisors  to  disclose  pending 
lawsuits  brought  against  franchisees, 
would  give  potential  fi^nchisees 
information  about  the  types  of  problems 
in  the  franchise  system,  and  the  extent 
to  which  a  franchisor  uses  litigation  to 
resolve  disputes.  The  Rule  currently 
requires  the  disclosure  of  litigation 
brought  by  franchisees  against 
franchisors  and  this  has  not  proven  to 
be  overly  burdensome.  Disclosing 
additional  lawsuits  would  also  generally 
be  de  minimis,  since  this  information  is 
well-known  by  the  franchisor,  is  usually 
already  compiled  during  the  ordinary 
course  of  business,  and  can  easily  be 
updated  at  the  beginning  and  end  of  a 
lawsuit.  Accordingly,  we  have  assigned 
1  hour  to  this  task  for  a  total  of  2.375 
hours  and  a  cost  of  $593,750. 

(8)  Requiring  Disclosure  About  Gag 
Clauses 

Proposed  section  436.5(t)(6)  includes 
a  new  provision  that  requires 
franchisors  to  disclose  their  use  of  gag 
clauses.  The  proposed  amendment 
requires  that,  if  applicable,  franchisors 
make  a  prescribed  statement  that 
informs  prospective  franchisees  that 
sometimes,  current  or  former 
franchisees  sign  provisions  restricting 
their  ability  to  discuss  their  franchise 
experience!  The  proposal  also  offers 
franchisors  two  additional  options:  (1)  a 
franchisor  may  disclose  the  number  and 
percentage  of  current  and  former 
franchisees  who  have  signed  agreements 
with  gag  clauses  within  the  last  three 
years;  and  (2)  a  franchisor  may  explain 
the  circumstances  surrounding  the  gag 
clauses.  However,  because  this 
proposal's  only  actual  requirement  is  to 
include  specific  text  provided  by  the 
Commission,  it  is  exempt  from  the  PRA. 
Therefore,  no  additional  burden  hours 
are  associated  with  this  proposal. 
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(9)  Requiring  Prescribed  Statements 
About  Financial  Performance 
Representations 

Proposed  sections  436.5(s)(l)  and  (2) 
require  franchisors  to  include  in  their 
disclosure  documents  two  prescribed 
statements  that  clarify  the  law  regarding 
financial  performance  representations. 
The  first  statement  is  mandatory  for  all 
franchisors,  and  makes  clear  that 
financial  performance  representations 
are  allowed  under  certain 
circumstances.  This  statement  combats 
a  common  misrepresentation — that  the 
FTC's  Franchise  Rule  does  not  permit 
franchisors  to  make  earnings 
representations.  If  franchisors  do  not 
provide  financial  representations,  they 
must  also  include  a  second  prescribed 
statement  that  includes  an 
acknowledgment  that  they  do  not 
provide  any  type  of  financial 
performance  representations,  either  oral 
or  written.  The  proposed  Rule  provides 
the  specific  text  that  franchisors  must 
use  for  both  statements,  and  is  therefore 
exempt  from  the  PRA.  Accordingly,  no 
burden  hours  are  associated  with  this 
proposed  amendment. 

(10)  Recordkeeping  Requirements 

The  proposed  amended  Rule  would 
set  forth  two  recordkeeping 
requirements.  As  an  initial  matter, 
proposed  section  436.5(w)  adds  a 
requirement  that  franchisors  include  in 
their  disclosure  document  a  receipt  that 
prospective  franchisees  must  sign  and 
retiim  at  least  five  days  before  a 
franchise  agreement  is  signed  or  the 
franchisee  pays  any  franchise  fee.  The 
proposal  also  requires  franchisors  to 
keep  signed  receipts  for  each  completed 
franchise  sale  for  at  least  three  years. 
This  proposed  item  contains  the 
required  language  and  format  for  the 
receipt,  and  the  franchisor  must  only 
fill-in  its  frBnchise-specific  information. 
Franchisors  are  also  required  to  include 
a  receipt  under  the  ciurent  UFOC 
Guidelines.  Thus,  there  is  very  fittle 
burden  associated  with  producing  the 
receipt. 

Further,  proposed  section  436.5(w) 
would  require  franchisors  to  retain  a 
copy  of  the  signed  receipts  for  at  least 
three  years.  In  addition,  proposed 
section  436.7(g)  woiild  require 
franchisors  who  elect  to  furnish 
disclosures  electronically  to  retain  a 
specimen  copy  of  each  materially 
different  version  of  their  disclosure 
document  for  a  period  of  three  years. 
These  recordkeeping  provisions  should 
impose  a  de  minimis  additional  burden 
on  franchisors.  Many  franchisors 
already  retain  sales  receipt  in  order  to 
comply  with  state  regulations.  In 


addition,  we  can  assume  that  a  large 
number  of  franchisors  would  retain 
receipts  as  well  as  copies  of  their 
disclosures  in  the  ordinary  coiirse  of 
business.  Thus,  the  few  franchisors  who 
do  not  already  retain  these  records  in 
the  ordinary  course  of  business  will 
experience  an  increased  paperwork 
burden.  We  therefore  estimate  that 
franchisors,  on  average,  will  require  30 
minutes  per  year  to  maintain  these 
records  for  a  total  increase  of  1,188 
hours  and  $297,000. 

Total  cost  to  comply  with  the  Franchise 
Rule  =  $12,165,750  ($19,925,000- 
$7,759,250) 
Revised  total  annual  burden  hours  = 
19,363  (33,500-14,137) 
Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  comments  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503; 
Attention:  Desk  Officer  for  the  Federal 
Trade  Commission. 

The  FTC  considers  comments  by  the 
public  on  these  collections  of 
information  in: 

•  Evaluating  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have  a 
practical  use; 

•  Evaluating  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

•  Enhancing  the  quafity,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and 

•  Minimizing  the  burden  of  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology;  e.g.,  permitting 
electronic  submission  of  responses. 

•  OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  these  proposed  regulations 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  the  comment 
within  30  days  of  publication.  This  does 
not  affect  the  deadline  for  the  public  to 
comment  to  the  agency  on  the  proposed 
regulations. 

Section  H — Request  for  Comments 

The  Commission  invites  members  of 
the  public  to  comment  on  any  issues  or 


concerns  they  believe  are  relevant  or 
appropriate  to  the  Commission's 
consideration  of  the  proposed  Franchise 
Rule  amendments.  The  Commission 
requests  that  factual  data  upon  which 
the  comments  afe  based  be  submitted 
with  the  comments.  In  addition  to  the 
issues  raised  above,  the  Commission 
solicits  public  comment  on  the  specific 
questions  identified  below.  These 
questions  are  designed  to  assist  the 
public  and  should  not  be  construed  as 
a  limitation  on  the  issues  on  which 
public  comment  may  be  submitted. 

1.  General  Questions 

Please  provide  comment,  including 
relevant  data,  statistics,  consumer 
complaint  information,  or  any  other 
evidence,  on  each  different  proposed 
change  to  the  Rule.  Regarding  each 
proposed  revision  commented  on, 
please  include  answers  to  the  following 
questions: 

(a)  What  is  the  impact  (including  any 
benefits  and  costs),  if  any,  on: 

1.  Prospective  franchisees; 

2.  Existing  franchisees;  and 

3.  Franchisors  (including  small 
franchisors  and  start-up  franchisors)? 

(b)  What  alternative  proposals  should 
the  Commission  consider?  How  would 
these  proposed  alternatives  affect  the 
costs  and  benefits  of  the  proposed  Rule? 

2.  Questions  on  Specific  Proposed 
Changes 

In  response  to  each  of  the  following 
questions,  please  provide:  (1)  detailed 
comment,  including  data,  statistics, 
consmner  complaint  information,  and 
other  evidence,  regarding  the  issues 
addressed  in  the  question;  (2)  comment 
as  to  whether  the  proposed  changes  do 
or  do  not  provide  an  adequate  solution 
to  the  problems  they  were  intended  to 
address;  and  (3)  suggestions  for 
additional  changes  that  might  better 
maximize  consumer  protections  or 
minimize  the  burden  on  fianchisors. 

Definitions 

1.  The  proposed  definition  of  - 
"financial  performance 
representation" — section  436.1(d) — 
includes  any  representation  that  "states 
or  suggests"  a  value  or  range  of  potential 
or  actual  financial  performance.  This 
definition  seeks  to  make  clear  that 
implied  earnings  representations  are 
considered  financial  performance 
representations.  Does  this  definition 
clarify  what  the  Commission  considers 
to  be  financial  performance 
representations?  If  not.  what  alternative 
definition  should  the  Commission 
consider? 

2.  Based  upon  the  UFOC  model,  the 
proposed  Rule  requires  franchisors  to 
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disclose  various  expenses,  including  the 
initial  franchise  fee  (proposed  436.5(e)), 
recurring  or  occasional  fees  (proposed 
436.5(f)),  and  estimated  initial 
investment  (proposed  436.5(g)).  While 
the  Commission  does  not  consider  the 
disclosure  of  such  expense  information 
alone  to  constitute  the  making  of  a 
financial  performance  claim,  others 
arguably  may  interpret  some  expense 
information  as  implying  a  financial 
performance  representation,  such  as  a 
break-even  point.  To  avoid  any 
confusion,  the  proposed  definition  of 
"financial  performance 
representation" — section  436.1(d) — 
specifically  omits  expense  information. 
Is  the  omission  of  expense  information 
firom  the  proposed  definition  sufficient 
to  make  clear  that  compliance  with  the 
Rule's  expense  disclosure  obligations 
does  not  trigger  the  Rule's  Item  19 
financial  performance  substantiation 
requirements?  At  the  same  time,  could 
the  proposed  definition  inadvertently  be 
interpreted  as  permitting  franchisors  to 
disclose  additional,  non-required 
expense  data  without  complying  with 
the  Rule's  Item  19  requirements?  If  so, 
could  franchisors  make  "back-door" 
earnings  representations  in  the  guise  of 
additional  expense  information?  What 
alternative  definition  should  the 
Commission  consider? 

3.  The  proposed  definition  of  the  term 
"franchise" — section  436.1(g) — is 
designed  to  include  franchises  that 
traditionally  have  been  covered  by  the 
Rule,  while  eliminating  ordinary 
business  opportunities  that  will  be 
covered  by  a  separate  business 
opportunity  rule.  Does  the  proposed 
revised  definition  capture  the 
appropriate  imiverse  of  franchises?  Does 
the  definition  inadvertently  eliminate 
businesses  that  should  be  considered 
franchises? 

4.  The  proposed  definition  of 
"franchise  seller" — section  436.1(h) — 
combines  into  a  single  concept  the 
current  terms  "franchisor"  and 
"franchise  broker."  This  alleviates  the 
necessity  for  using  both  terms  when 
discussing  obligations  to  furnish 
documents.  It  also  seeks  to  clarify  who 
is  considered  to  be  a  franchise  seller. 
Does  the  proposed  definition  include 
the  appropriate  persons?  Are  there  other 
persons  that  should  be  included  in  the 
definition? 

5.  Proposed  section  436.1(k)  provides 
a  definition  of  the  term  "gag  clause," 
which  refers  to  contractual  provisions 
that  prohibit  or  restrict  franchisees' 
ability  to  discuss  their  own  personal 
experiences  within  the  franchise 
system.  Does  this  proposed  definition 
clearly  identify  the  types  of  provisions 
that  are  considered  gag  clauses?  Does 


the  use  of  the  term  "gag  clause" 
accurately  describe  these  types  of 
contractual  provisions?  Is  there  another 
term  that  would  be  preferable? 

6.  Proposed  section  436.1(1)  provides 
a  broad  definition  of  the  term 
"Internet,"  which  refers  to  all  computer- 
to-computer  coinmunications,  including 
the  World  Wide  Web,  and 
communications  between  computers 
and  television,  telephone,  facsimile,  and 
similar  communications  devices.  Given 
the  rapidly  evolving  computer 
environment,  does  this  definition  allow 
enough  room— or  too  much  room — ^for 
new  types  of  computer  communication? 
Is  the  definition  consistent  with  other 
agencies'  definitions  of  Internet? 

7.  The  proposed  definition  of  officer — 
section  436.1(o) — includes  "a  de  facto 
officer,"  an  individual  with  significant 
management  responsibility  whose  title 
does  not  adequately  reflect  the  nature  of 
the  position.  This  revised  definition, 
based  upon  the  UFOC  Guidelines, 
clarifies  that  the  actual  functions  a 
person  performs  within  a  company, 
whether  or  not  the  person  possesses  a 
title,  will  be  considered  when 
determining  if  the  individual  is  subject 
to  the  disclosure  provisions  in  proposed 
sections  436.3-436.5.  Is  the  proposed 
definition  sufficient  to  enable 
franchisors  to  determine  who  is  deemed 
to  be  an  officer  for  purposes  of  the  Rule? 
What  alternative  definition  might  be 
appropriate? 

8.  The  proposed  definition  of 
"signature"— section  436. l(w) —  refers 
to  a  person's  affirmative  steps  to 
authenticate  his  or  her  identity.  This 
includes  both  written  and  electronic 
signatures.  In  light  of  the  growing  use  of 
electronic  commimications,  is  the 
expansion  of  the  Rule  to  include 
electronic  signatures  desirable?  Are  . 
there  sufficient  safeguards  in  place  to 
discoiu-age  unlawful  uses  of  electronic 
signatiires? 

Liability 

9.  The  proposed  Rule  sets  forth  a  new 
standard  of  liability.  Proposed  section 
436.2(c)  would  hold  franchisors  liable 
for  any  failure  to  comply  with  the 
disclosure  requirements  and 
instructions  set  forth  in  sections  436.3- 
436.8.  In  contrast,  proposed  section 
436.2(c)  would  hold  other  sellers  (such 
as  the  franchisor's  employees  and  sales 
representatives)  liable  for  violations  of 
sections  436.3-436.8  only  if  they  "knew 
or  should  have  known  of  the  violation." 
What  are  the  costs  and  benefits  of 
holding  other  franchise  sellers  liable  for 
Rule  violations?  If  other  franchise 
sellers  are  to  be  held  liable,  is  a  "knew 
or  should  have  known"  standard 
appropriate?  What  alternative  standards 


of  liability  should  the  Commission 
consider? 

Timing  Provisions 

10.  Proposed  section  436.2(a)(1) 
would  require  franchisors  to  provide 
disclosure  documents  at  least  14  days 
before  a  prospective  franchisee  either 
signs  a  binding  agreement  or  pays  a  fee 
in  connection  with  the  franchise  sale. 
This  proposal  would  eliminate  the 
current  "10  business  day"  period  in 
favor  of  a  bright  line  "14  days."  Is  this 
modification  desirable?  What 
alternatives  should  the  Commission 
consider? 

11.  Proposed  section  436.2(a)(2) 
would  require  the  franchisor  to  provide 
a  copy  of  its  completed  contract  at  least 
five  days  before  the  prospective 
franchisee  signs  the  contract.  This 
proposal  would  eliminate  the  current 
"five  business  day"  period  in  favor  of  a 
bright  line  "five  days."  Does  this 
proposal  afford  prospective  franchisees 
sufficient  time  to  conduct  a  due 
diligence  review  of  a  franchise  offering? 
If  five  days  does  not  provide  a  sufficient 
review  period,  what  would  be  an 
appropriate  review  period? 

Disclosures 

12.  Proposed  section  436.5  retains  the 
current  Rule  requirement  that 
franchisors  disclose  information 
concerning  their  predecessors.  What  are 
the  costs  and  benefits  of  this  disclosure 
requirement?  In  particular,  is 
information  about  predecessors  useful 
to  prospective  franchisees  in  deciding 
whether  to  purchase  a  franchise  from 
the  current  franchisor?  Further,  the 
proposed  Rule  would  require 
franchisors  to  disclose  information 
about  predecessors  during  the  past  10 
years.  Is  this  information  readily 
available  to  franchisors?  Should  the 
disclosiue  be  limited  to  information 
about  the  franchisor's  immediate 
predecessor? 

13.  Proposed  section  436.5(c)(ii) 
would  require  franchisors  to  disclose  all 
pending  material  civil  actions  involving 
the  franchise  relationship.  Would  these 
additional  disclosures  provide 
prospective  fianchisees  with  useful 
information?  Would  it  be  advisable  to 
limit  the  scope  of  the  disclosure,  by 
providing,  for  example,  that  a  franchisor 
would  not  have  to  make  the  disclosure 
unless  it  had  sued  a  certain  threshold 
percentage  of  its  franchisees?  If  so, 
would  a  5%  threshold  be  appropriate? 
What  other  alternatives  should  the 
Commission  consider? 

14.  Proposed  section  436. 5(k)  requires 
franchisors  to  disclose  information 
about  whether  they  require  their 
franchisees  to  purchase  or  use  electronic 
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cash  registers  and  computer  systems. 
Franchisors  must  also  disclose  detailed 
information  about  any  required  systems. 
Does  this  proposal  sufficiently  specify 
what  information  is  required  to  be 
disclosed?  Does  this  proposal  unduly 
burden  franchisors ,  in  particular  start- 
up firanchisors,  who  may  not  possess 
specific  computer  requirements  at  the 
time  the  disclosure  document  is 
prepared?  What  alternatives  should  the 
Commission  consider? 

15.  Proposed  section  436.5(l)(2)(ii) 
would  require  franchisors  that  do  not 
offer  exclusive  territories  to  make  the 
statement:  "You  will  not  receive  an 
exclusive  territory.  [Franchisor]  may 
establish  other  franchised  or  franchisor- 
owned  outlets  that  may  compete  with 
your  location."  Does  this  statement 
sufficiently  alert  prospective  franchisees 
about  potential  competition  fitsm  within 
the  franchise  system?  What  alternative 
statement  would  be  appropriate?  ' 

16.  Proposed  section  436.5(1)  requires 
franchisors  to  disclose  whether  they 
offer  protected  territories.  Shoidd 
proposed  section  436.5(1)  also  require 
franchisors  to  disclose  their  current 
development  plans?  Is  such  information 
proprietary?  What  costs  and  benefits 
would  be  involved  in  disclosing  cvirrent 
development  plans? 

17.  Proposed  section  436. 5(q),  among 
other  things,  requires  franchisors  to 
disclose  information  about  "renewals." 
Is  the  term  "renewal"  misleading?  Does 
it  imply  that  prospective  fr'anchisees 
will  be  able  to  extend  their  contracts  for 
an  additional  period  under  the  same 
terms  and  conditions  as  their  current 
contract?  Is  there  a  distinction  between 
an  "extension"  and  a  "renewal"  of  a 
contract?  If  the  term  "renewal"  is 
misleading,  what  alternatives  would  be 
more  accurate? 

18.  Proposed  section  436.5(s), 
consistent  with  the  UFOC  Guidelines, 
would  eliminate  the  requirement  that 
financial  performance  representations 
must  be  geographically  relevant  to  the 
franchise  being  offered.  Would  this 
proposal  have  an  impact  on  the  number 
of  franchisors  making  financial 
performance  representations  or  on  the 
quality  of  such  representations? 

19.  Proposed  sections  436.5(s)(3)(i)- 
(ii)  detail  the  information  franchisors 
must  provide  if  they  elect  to  make 
historical  performance  representations. 
Do  these  required  disclosures  provide 
prospective  frBnchisees  with  sufficient 
information  to  assess  the 
representation?  How  can  these 
disclosiires  be  improved? 

20.  Proposed  sections 
436.S(s)(3)(ii)(A)  and  (F)  require 
franchisors  that  make  financial 
performance  representations  to:  (1) 


describe  the  characteristics  of  the 
outlets  underlying  the  representation; 
and  (2)  describe  how  those 
characteristics  may  differ  materially 
frtim  those  of  the  outlet  that  may  be 
offered  to  a  prospective  franchisee.  Do 
these  sections  provide  franchisors  with 
sufficient  guidance  about  what 
characteristics  they  must  disclose?  How 
can  these  sections  be  improved?  Are 
these  characteristics  sufficient  to  enable 
prospective  franchisees  to  assess  the 
relevance  of  the  financial  performance 
representation  to  the  franchise  offering 
being  considered?  If  not,  what 
additional  disclosures  are  desirable  to 
provide  prospective  franchisees  with 
the  necessary  information? 

21.  Proposed  section  436.5(s)(3)(iv) 
retains  the  current  requirement  that 
franchisors  making  financial 
performance  representations  to 
prospective  franchisees  must  include  a 
conspicuous  admonition  that  a  new 
franchisee's  individual  financial  results 
may  differ  from  the  results  stated  in  the 
financial  performance  representation. 
Should  this  admonitions  be  required  for 
all  financial  performance 
representations?  If  not,  when  is  it 
unnecessary? 

22.  Commenters  have  noted  that  Item 
20  may  cause  franchisors  to  "double 
count"  franchise  closures.  How  often 
and  under  what  cinnmistances  does  this 
occur?  Does  the  proposed  section 
436.5(t)  approach  solve  the  double 
coimting  problem?  Do  the  instructions 
and  sample  tables  provide  sufficient 
guidance  on  how  to  present  the  required 
information? 

23.  If  multiple  events  occur  in  the 
process  of  a  change  in  the  ownership  or 
closure  of  a  unit,  proposed  section 
436.5(t)(l)  directs  franchisors  to  repc»t 
that  change  under  the  heading  for  the 
event  that  occurred  first  (a  "first-in- 
time"  approach).  For  example,  if  a 
franchisor  formally  notifies  a  franchisee 
that  the  franchise  agreement  for  a 
particular  unit  wiU  be  terminated,  and 
the  franchisee  subsequently  sells  his 
rights  back  to  the  franchisor  or  to  a 
third-party,  the  franchisor  would  record 
this  series  of  events  as  a  "termination," 
since  that  event  occurred  first.  In  many 
instances,  this  approach  would  capture 
terminations  by  the  franchisor  rather 
than  any  subsequent  transfers  or 
reacquisitions.  Does  this  approach 
capture  the  right  information?  Is  there 
any  evidence  that  suggests  that 
information  about  terminations  by  a 
franchisor  is  more  meaningful  to 
prospective  franchisees  than  subsequent 
transfers  or  reacquisitions? 

24.  Instead  of  a  first-in-time  approach, 
should  the  Commission  consider 
prioritizing  the  various  events  that  may 


occiir,  so  that  franchisors  would  report 
unit  closiues  and  ownership  changes 
that  involve  multiple  events  according 
to  the  highest  assigned  applicable 
category  (an  "order-of-priority" 
approach)? 

A.  Should  the  Commission  adopt  the 
order  of  priority  set  forth  in  columns  (4) 
through  (8)  of  the  proposed  Item  20 
table?  Like  the  first-in-time  approach, 
this  approach  would  tend  to  stress 
terminations  and  cancellations  over 
reacquisitions  and  transfers.  Under  this 
approach,  a  franchisor  would  report 
events  according  to  the  following  order: 
(1)  termination  or  cancellation  by  the 
franchisor;  (2)  reacquisition  by  the 
franchisor  for  consideration  (whether  by 
payment  or  forgiveness  or  assumption  of 
debt);  (3)  transfer  by  the  franchisee  to  a 
new  owner;  (4)  post-term  non-renewals; 
and  (5)  events  other  than  termination/ 
cancellation,  reacquisition,  transfer,  or 
post-term  non-renewal. 

B.  Should  the  order  of  priority  focus 
on  reacquisitions  and  transfers  over 
terminations  and  cancellations?  Under 
this  approach,  a  franchisor  woiild  report 
events  according  to  the  following  order: 
(1)  reacquisitions  by  the  franchisor  for 
consideration  (whether  by  payment  or 
forgiveness  or  assumption  of  debt);  (2) 
transfer  by  the  franchisee  to  a  new 
owner;  (3)  termination  or  cancellation 
by  the  franchisor;  (4)  post-term  non- 
renewal; and  (5)  events  other  than 
reacquisition,  transfer,  termination/ 
cancellation,  or  post-term  non-renewal. 

C.  Are  either  of  these  approaches 
preferable  to  the  first-in-time  approach? 
Should  the  Commission  consider  other 
orders  of  priority?  How  might  the 
application  of  a  specific  order  of  priority 
lead  to  different  results  than  the  first-in- 
time  approach?  What  kinds  of 
information  would  a  specific  order-of- 
priority  approach  tend  to  provide  that  is 
not  available  frt>m  the  first-in-time 
approach?  What  evidence  is  there  that 
prospective  franchisees  would  find  this 
additional  information  valuable  to 
them? 

25.  Consistent  writh  the  UFOC 
guidelines,  proposed  section  436.5(t)(4) 
requires  that  franchisors  disclose  the 
names,  addresses,  and  telephone 
numbers  of  either  all  of  their  franchisees 
or  at  least  100  of  their  franchisees.  The 
current  Rule  requires  that  franchisors 
disclose  the  names,  addresses,  and 
telephone  nimibers  of  only  10 
franchisees.  What  are  the  costs  and 
benefits  of  disclosing  the  names, 
addresses,  and  telephone  niunbers  of 
additional  franchisees? 

26.  Proposed  Item  20 — section 
436.5(t)(6) — also  includes  a  new 
provision  that  requires  disclosure  of 
information  about  the  use  of  gag  clauses. 
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Would  this  proposal  provide 
prospective  franchisees  with  useful 
information?  Will  this  proposal  affect 
the  ability  of  firauchisors  and  franchisees 
to  reach  future  settlements?  Is  the  three- 
year  reporting  period  appropriate?  If 
not,  should  it  be  longer  or  shorter? 

27.  Proposed  Item  20 — section 
436.5(t)(7) — also  would  require 
franchisors  to  disclose  information 
about  trademark-specific  franchisee 
associations.  Would  this  provision 
provide  prospective  franchisees  with 
useful  information?  Does  the  proposal 
strike  the  correct  balance  between  costs 
imposed  on  franchisors  and  the  benefits 
to  prospective  franchisees? 

28.  Proposed  section  436(u){2)  sets 
forth  the  phase-in  of  audited  financial 
statements  for  new  franchisors.  Do  the 
instructions  and  table  provide  sufficient 
guidance  on  how  to  phase-in  audited 
financial  statements?  Should  the 
Commission  consider  alternative  phase- 
in  approaches? 

29.  Proposed  section  436.5(w)(2) 
would  require  franchisors  to  prove  that 
prospective  franchisees  actually 
received  a  disclosure  docimient.  Does 
this  proposal  serve  a  useful  purpose?  Do 
franchisors  already  retain  similar 
records  in  the  ordinary  course  of 
business?  What  alternative  methods 
should  the  Commission  consider? 

30.  The  proposed  Rule  disclosures  are 
based  upon  the  UFCX]  Guidelines.  As 
explained  in  this  notice,  however,  there 
are  several  instances  where  the 
Commission  intends  the  proposed  Rule 
to  differ  from  the  UFOC  Guidelines. 
Aside  from  those  instances  already 
noted,  are  there  other  instances  where  a 
proposed  Rule  provision  appears  to  be 
inconsistent  with  the  comparable  UFOC 
provision  in  a  material  way? 

Electronic  Disclosures 

31.  Proposed  section  436.7(b)  would 
permit  fr^chisors  to  furnish  disclosure 
documents  electronically,  and  sets  forth 
the  conditions  under  which  franchisors 
may  do  so.  What  approaches  are  other 
federal  and  state  agencies  taking 
regarding  electronic  disclosure?  Is  the 
Commission's  proposal  consistent  with 
other  federal  and  state  agencies' 
approaches?  Are  there  other  approaches 
the  Commission  should  consider? 

32.  Proposed  section  436.7(b)  would 
require  franchisors  who  furnish 
disclosures  electronically  to  provide 
prospective  franchisees  with  a  written 
summary  docimient.  One  piupose  of  the 
summary  document  is  to  help  ensure 
that  prospective  franchisees  imderstand 
the  importance  of  receiving  a  disclosure 
document  and  their  rights  if  they  caimot 
read  an  electronic  version.  Will  this 
provision  achieve  that  goal?  Will  the 


summary  document  add  significantly  to 
the  costs  associated  in  providing 
electronic  disclosure  documents? 

Exemptions 

33.  Proposed  section  436.9  provides 
that  certain  franchise  relationships  are 
exempt  from  the  Rule's  disclosure 
requirements.  Does  this  provision 
adequately  inform  franchisors  that  they 
nonetheless  are  subject  to  the  applicable 
Rule  prohibitions  set  forth  at  436.10 
(i.e.,  failure  to  return  refunds)? 

34.  Assuming  business  opportunities 
will  be  addressed  in  a  separate  rule, 
does  proposed  section  436.9(a),  which 
retains  the  current  $500  threshold  for 
fr^chise  sales,  continue  to  serve  a 
useful  purpose?  What  threshold  would 
ensure  that  the  Franchise  Rule 
continues  to  apply  to  transactions 
involving  a  "personally  significant 
monetary  investment?" 

35.  Proposed  section  436.9(e)(1) 
would  create  a  disclosure  exemption  for 
large  investments.  Is  the  proposed  $1.5 
milhon  threshold  appropriate?  What 
alternative  threshold  would  be 
preferable?  Are  the  other  protections 
included  in  this  proposed  exemption 
sufficient  to  limit  it  to  only 
sophisticated  investors?  Specifically,  is 
it  appropriate  to  exclude  funds  received 
from  the  fi'anchisor  or  affiliate  towards 
the  $1.5  million?  Does  the  required 
franchisee  acknowledgment  add  any 
additional  protection  to  prospective 
franchisees? 

36.  Proposed  section  436.9(e)(2)  also 
creates  a  disclosure  exemption  for  large 
corporate  investors.  Do  the  proposed 
five  years  in  business  and  $5  million  net 
worth  requirements  accurately 
characterize  the  type  of  corporate 
investors  that  should  be  excluded  fitim 
Rule  coverage?  Should  the  limits  be 
raised  or  lowered?  What  other 
alternatives  should  the  Commission 
consider  in  determining  the  proper  class 
of  exempted  corporate-investors? 

37.  Does  proposed  section  436.9(e) 
adequately  address  the  impact  of 
inflation  on  the  proposed  sophisticated 
investor  thresholds?  Are  there  more 
effective  ways  of  adjusting  for  inflation? 
Does  the  inherent  uncertainty  in  an 
inflation  adjustment  present  problems 
to  franchisors  or  prospective 
franchisees?  If  the  Commission 
publishes  its  inflation-adjusted 
thresholds  several  months  before  their 
effective  dates,  would  that  provide 
sufficient  notice  to  franchisors  or 
prospective  franchisees? 

Miscellaneous 

38.  Pcoposed  section  436.10(e)  would 
prohibit  franchisors  from  disclaiming 
(or  requiring  a  franchisee  from  waiving 


reliance  on)  any  statement  made  in  a 
disclosure  document.  Would  this 
proposal  serve  a  useful  purpose?  What 
are  the  potential  costs  and  benefits 
associated  with  the  proposal?  What 
alternatives  should  the  Commission 
consider  to  ensure  that  prospective 
fi-anchisees  can  rely  on  the  accuracy  of 
statements  made  in  a  disclosure 
document? 

39.  Proposed  section  436.11(b)  states 
that  franchisors  can  petition  the 
Commission  to  amend  any  outstanding 
FTC  order  that  applies  to  any  franchisor 
that  may  be  inconsistent  with  any 
provision  of  the  revised  Rule.  Is  this 
express  reference  to  the  opportunity  for 
order  modification  by  the  Commission 
needed? 

40.  Should  the  Commission  revise  the 
Franchise  Rule  to  add  a  requirement 
that  franchisors  state  in  their  disclosure 
documents  the  name,  business  address, 
and  telephone  number  of  the  primary 
individuals  who  were  responsible  for 
preparing  the  disclosure  document? 
This  proposcJ  would  be  similar  to 
franchisors  including  information  about 
the  accounting  firm  that  prepared  their 
audited  financial  statements.  Would 
such  a  requirement  improve  the  quality 
of  advice  that  prospective  franchisors 
are  given  by  their  advisors?  Could  this 
requirement  help  reduce  fraud  in  the 
sale  of  franchises,  by  giving  advisors  an 
incentive  to  be  more  cautious  about 
advising  clients  who  may  be  iU- 
prepared  financially  or  otherwise  to 
enter  into  franchising  or  to  support  a 
franchise  system? 

Section  I — Proposed  Rule 

List  of  Subjects  in  16  CFR  Part  436 

Advertising,  Business  and  industry, 
Franchising,  Trade  practices. 

Accordingly,  it  is  proposed  that  part 
436  of  title  16  of  the  Code  of  Federal 
Regulations,  be  revised  to  read  as 
follows: 

PART  436— DISCLOSURE 
REQUIREMENTS  AND  PROHIBITIONS 
CONCERNING  FRANCHISING 

Subpart  A — Definitions 

Sec. 

436.1  Definitions. 

Subpart  B — Obligations  of  Franchisors  and 
Other  Franchise  Sellers 

436.2  The  obligation  to  furnish  documents. 

Subpart  C— The  Contents  of  a  Disclosure 
Document 

436.3  Cover  page. 

436.4  Table  of  contents. 

436.5  Disclosure  items. 
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Snbpart  D— butnictions 

436.6  Instructions  for  preparing  disclosure 
dociunents. 

436.7  Instructions  for  electronic  disclosure 
dociunents. 

436.8  Instructions  for  updating  disclosures. 

Subpart  E— Other  Provisioiu 

436.9  Exemptions. 

436.10  Additional  prohibitions. 

436.11  Other  laws,  rules,  orders. 

436.12  Severability. 

Appmdix  A:  Sampla  Item  10  Table- 
Summary  of  Financing  Ofifered 

Appendix  B:  Sample  Item  20(1)  Table— 
Franchiaed  Outlet  Summary  for  Fiscal  Years 
1995-1997 

Appendix  C:  Sample  Item  20(2)  Table- 
Franchisor — Owned  Outlets  Summary  for 
1995-1997 

Appendix  D:  Sample  Item  20(3)  Table — 
Proiected  Openings  as  of  December  31, 1997 
Authority:  15  U.'S.C.  41-58. 

Definitioiu 

I49S.1    Oefinttions. 

Unless  stated  otherwise,  the  following 
definitions  shall  apply  throughout  this 
rule: 

(a)  Action  includes  complaints,  cross 
claims,  counterclaims,  and  third-party 
complaints  in  a  judicial  proceeding,  and 
their  equivalents  in  an  administrative 
action  or  arbitration  proceeding. 

(b)  Achate  means  an  entity 
controlled  by,  controlling,  or  imder 
common  control  with  the  franchisor. 

(c)  Disclose  means  to  state  all  material 
facts  acairately,  clearly,  concisely,  and 
legibly  in  plain  English. 

(d)  Financial  performance 
representation  means  any  oral,  written, 
or  visual  representation  to  a  prospective 
franchisee,  including  a  representation 
disseminated  in  the  general  media  and 
Internet,  that  states  or  suggests  a  specific 
level  or  range  of  potential  or  actual 
sales,  income,  gross  profits,  or  net 
profits.  A  chart,  table,  or  mathematical 
calculation  that  demonstrates  possible 
results  based  upon  a  combination  of 
variables  is  a  financial  performance 
representation. 

(e)  Fiscal  year  refers  to  the 
franchisor's  fiscal  year. 

(f)  Fractional  franchise  means  a 
franchise  relationship,  which  when  the 
relationship  is  created: 

(1)  The  franchisee  or  any  of  the 
franchisee's  current  directors  or  officers 
has  more  than  two  years  of  experience 
in  the  same  type  of  business;  and 

(2)  The  parties  reasonably  anticipate 
that  the  sales  arising  from  the 
relationship  will  not  exceed  more  than 
20  percent  of  the  franchisee's  total 
dollar  voltune  in  sales  during  the  first 
year  of  operation. 


(g)  Franchise  means  any  continuing 
commercial  relationship  or 
arrangement,  whatever  it  may  be  called, 
in  which  the  terms  of  the  offer  or 
contract  specify,  or  the  fianchise  seller 
represents,  orally  or  in  writing,  that: 

(1)  The  franchisee  obtains  the  right  to 
operate  a  business  or  offer,  sell,  or 
distribute  goods,  commodities,  or 
services  that  are  identified  or  associated 
with  the  franchisor's  trademark; 

(2)  The  franchisor: 

(i)  Exerts  or  has  authority  to  exert  a 
significant  degree  of  continuing  control 
over  the  franchisee's  method  of 
operation,  including  but  not  limited  to, 
the  franchisee's  business  organization, 
promotional  activities,  management,  or 
marketing  plan;  or 

(ii)  Provides  significant  assistance  in 
the  franchisee's  method  of  operation 
{e.g.,  the  franchisee's  business 
organization,  promotional  acti^^ties, 
management,  or  marketing  plan], 
extending  beyond  the  start  of  the 
business  operation.  Promotional 
assistance  alone,  however,  will  not 
constitute  "significant"  assistance  in  the 
absence  of  other  forms  of  assistance;  and 

(3)  As  a  condition  of  obtaining  or 
commencing  operation  of  the  business, 
the  franchisee  is  required  by  contract  or 
by  practical  necessity  to  make  a 
payment,  or  a  commitment  to  pay,  to  the 
fr^chisor  or  a  person  affiliated  with  tlu 
franchisor. 

(h)  Franchise  seller  means  a  person 
that  offers  for  sale,  sells,  or  arranges  for 
the  sale  of  an  interest  in  a  franchise.  It 
includes  the  franchisor  and  its 
employees,  representatives,  ^ents,  and 
third-party  brokers.  It  does  not  include 
franchisees  who  sell  only  their  own 
outlets. 

(i)  Franchisee  means  any  person  who 
is  granted  an  interest  in  a  franchise. 

(j)  Franchisor  means  any  person  who 
grants  an  interest  in  a  franchise  and 
participates  in  the  franchise 
relationship. 

(k)  Gag  clause  means  any  contractual 
provision  entered  into  by  a  franchisor 
and  a  current  or  former  franchisee  that 
prohibits  or  restricts  that  franchisee 
from  discussing  his  or  her  personal 
experience  as  a  franchisee  within  the 
franchisor's  system.  It  does  not  include 
confidentiality  agreements  that  protect 
franchisors'  trademarks  or  other 
proprietary  information. 

(1)  Internet  means  all  communications 
between  computers  and  between 
computers  and  television,  telephone, 
fecsimile,  and  similar  communications 
devices.  It  includes  the  World  Wide 
Web,  proprietary  online  services,  E- 
mail,  newsgroups,  and  electronic 
btdletin  boards. 


(m)  Leased  department  means  an 
arrangement  whereby  a  retailer  licenses 
or  otherwise  permits  an  independent 
seller  to  conduct  business  from  the 
retailer's  premises, 
(n)  Material,  material  fact,  and 
.  material  change  includes  any  fact, 
circumstance,  or  set  of  conditions  that 
has  a  substantial  likelihood  of 
influencing  a  reasonable  franchisee  or 
prospective  franchisee  in  making  a 
significant  decision. 

(o)  O^cer  means  any  individual  with 
significant  management  responsibility 
for  the  marketing  and/or  servicing  of 
franchises,  such  as  the  chief  executive 
and  chief  operating  officers,  and  the 
financial,  franchise  marketing,  training, 
and  service  officers.  It  also  includes  a  de 
facto  officer,  namely  an  individual  with 
sigmficant  management  responsibility 
for  the  marketing  and/or  servicing  of 
franchises  whose  title  does  not  reflect 
the  nature  of  the  position. 

(p)  Person  means  any  individual, 
group,  association,  limited  or  general 
partnership,  corporation,  or  any  other 
business  entity. 

(q)  Plain  English  means  the 
organization  of  information  and 
language  usage  imderstandable  by  a 
person  imfamiliar  with  the  franchise 
business.  It  Incorporates  the  following 
six  principles  of  clear  writing:  Short 
sentences;  definite,  concrete,  everyday 
language;  active  voice;  tabular 
presentation  of  information;  no  legal 
jargon  or  highly  technical  business 
terms;  and  no  midtiple  negatives. 

(r)  Predecessor  means  a  person  from 
whom  the  franchisor  acquired,  direcUy 
or  indirecUy,  the  major  portion  of  the 
franchisor's  assets  or  from  whom  the 
franchisor  obtained  a  license  to  use  the 
trademark  or  trade  secrets  in  the 
franchise  operation. 

(s)  Principal  business  address  means 
the  address  of  the  franchisor's  home 
office  in  the  United  States.  A  principal 
business  address  cannot  be  a  post  office 
box  or  private  mail  drop. 

(t)  Prospective  firanchisee  means  any 
person  (including  any  agent, 
representative,  or  employee)  who 
approaches  or  is  approached  by  a 
franchise  seller  to  discuss  the  possible 
estabUshment  of  a  franchise 
relationship. 

(u)  Required  payment  means  all 
consideration  that  the  franchisee  must 
pay  to  the  franchisor  or  its  affiliate, 
either  by  contract  or  by  practical 
necessity,  as  a  condition  of  obtaining  or 
commendnfi  operation  of  the  franchise. 

(v)  Sale  of  a  franchise  includes  an 
agreement  whereby  a  person  obtains  a 
franchise  or  interest  in  a  franchise  for 
value  by  purchase,  license,  or  otherwise. 
It  does  not  include  extending  or 
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renewing  an  existing  franchise 
agreement  where  there  is  no 
interruption  in  the  franchisee's 
operation  of  the  business,  unless  the 
new  agreement  contains  terms  and 
conditions  that  differ  materially  from 
the  original  agreement. 

(w)  Signature  means  a  person's 
affirmative  steps  to  authenticate  his  or 
her  identity.  It  includes  a  person's 
written  signatiire,  as  well  as  a  person's 
use  of  security  codes,  passwords,  digital 
signatures,  and  similar  devices. 

(x)  Trademark  includes  trademarks, 
service  marks,  names,  logos,  and  other 
commercial  symbols. 

(y)  Written  means  any  information  in 
printed  form  or  in  any  form  capable  of 
being  preserved  in  tangible  form  and 
read.  It  includes:  type-set,  word 
processed,  or  handwritten  docimients; 
docimients  on  computer  disk  or  CD- 
Rom;  documents  sent  via  E-mail;  or 
docimients  posted  on  the  Internet.  It 
does  not  include  mere  oral  statements. 

Obligations  of  Franchisors  and  Other 
Franchise  Sellers 

§  436.2    The  obligation  to  furnish 
documents. 

In  connection  with  the  offer  or  sale  of 
a  franchise  to  be  located  in  the  United 
States  of  America,  its  territories,  or 
possessions,  unless  the  transaction  is 
exempted  under  the  provisions  of 
section  436.9,  it  is  an  unfair  or 
deceptive  act  or  practice  in  violation  of 
section  5  of  the  Federal  Trade 
Commission  Act: 

(a)  For  any  franchise  seller  to  fail  to 
furnish  a  prospective  franchisee  with 
the  following  documents  within  the 
following  time  frames.  The  obligations 
set  forth  in  this  subsection  are  satisfied 
if  either  the  franchisor  or  other  franchise 
seller  furnishes  the  required  documents 
to  the  prospective  franchisee: 

(1)  A  current  disclosure  document.  A 
copy  of  the  franchisor's  current 
disclosure  document,  as  described  in 
sections  436.3-436.8,  at  least  14  days 
before  the  prospective  franchisee  signs  a 
binding  agreement  or  pays  any  fee  in 
connection  writh  the  proposed  franchise 
sale;  and ' 

(2)  Completed  franchise  agreement.  A 
copy  of  the  completed  franchise 
agreement,  and  any  related  agreements, 
at  least  five  days  before  the  prospective 
franchisee  signs  the  franchise 
agreement. 

(b)  For  purposes  of  this  section,  a 
franchise  seller  will  be  considered  to 
have  furnished  the  documents  by  the 
required  date  if  a  copy  of  the 
docun^ent — either  a  paper  copy  or,  with 
the  coQsent  of  the  prospective   , 
franchisee,  an -electronic  copy-rhas 


been  delivered  to  the  prospective 
franchisee  by  that  date,  or  if  a  copy  has 
been  sent  to  the  address  specified  by  the 
prospective  franchisee  by  first-class 
mail  at  least  three  days  prior  to  the 
specified  date.  Documents  shall  also  be 
considered  to  have  been  furnished  by 
the  required  date  if  a  copy  has  been  sent 
by  electronic  mail  or  if  directions  for 
accessing  the  document  on  the  Internet 
have  been  provided  to  the  prospective 
franchise  by  that  date. 

(c)  For  any  franchisor  to  fail  to 
include  the  information  and  follow  the 
instructions  required  by  sections  436.3- 
436.8  in  preparing  the  disclosure 
document  to  be  furnished  to  prospective 
franchisees.  Any  other  franchise  seller 
shall  be  liable  for  violations  of  these 
sections  if  they  knew  or  should  have 
known  of  the  violation. 

The  Contents  of  a  Disclosure  Document 

§436.3    Cover  page. 

Begin  the  disclosure  document  with  a 
cover  page  that  consists  of  the 
following: 

(a)  The  title  "FRANCfflSE 
DISCLOSURE  DOCUMENT"  in  boldface 
type. 

(b)  The  franchisor's  name,  type  of 
business  organization,  principal 
business  address,  telephone  number, 
and,  if  applicable.  E-mail  address  and 
primary  Internet  home  page  address. 

(c)  A  sample  of  the  primary  business 
trademark  under  which  the  franchisee 
will  conduct  its  business. 

(d)  A  brief  description  of  the 
franchised  business. 

(e)  The  total  amounts  in  Item  5  (Initial 
Franchisee  Fee)  and  Item  7  (Estimated 
Initial  Investment)  of  the  disclosure 
document. 

(f)  The  issuance  date. 

(g)  The  following  statements  in  the 
order  and  form  shown  below: 

(1)  This  disclosure  document 
summarizes  certain  provisions  of  the 
franchise  agreement  and  other 
information  in  plain  English.  Read  this 
disclosure  document  and  all  agreements 
carefully.  You  must  receive  this 
disclosure  document  at  least  14  days 
before  you  sign  a  binding  agreement  or 
pay  any  fee.  You  must  also  receive 
completed  copies  of  all  contracts  at  least 
five  days  before  you  sign  them. 

(2)  If  the  franchisor  furnishes  an 
electronic  version  of  its  disclosure 
document,  also  insert  the  following: 

You  may  have  elected  to  receive  an 
electronic  version  of  your  disclosure 
document.  If  so,  you  may  wish  to  print 
or  download  the  disclosure  document 
for  future  reference,  You  have  the  right 
to  receive  a  paper  copy  of  the  disclos^re 
document  up  until  the  time  of  sale.  To 


obtain  a  paper  copy,  contact  [name]  at 
[address]  and  [telephone  number]. 

(3)  Buying  a  franchise  is  a 
complicated  investment.  The 
information  contained  in  this  disclosure 
document  can  help  you  make  up  your 
mind.  Note,  however,  that  the  Federal 
Trade  Commission  (FTC)  has  not 
checked  the  information  and  does  not 
know  if  it  is  correct.  Information 
comparing  franchisors  is  available.  Call 
your  State  agency  or  your  public  library 
for  sources  of  information.  Additional 
information  on  franchising,  such  as  "A 
Consumer's  Guide  to  Buying  a 
Franchise,"  is  available  from  the  FTC. 
You  can  contact  the  FTC  in  Washington, 
D.C.,  or  visit  the  FTC's  home  page  at 
<www.ftc.gov>  for  further  information. 
In  addition,  there  may  be  laws  on 
franchising  in  your  State.  Ask  your  State 
agencies  about  them. 

(4)  You  should  also  know  that  the 
terms  and  conditions  of  your  contract 
will  govern  your  franchise  relationship. 
While  the  disclosure  document  includes 
some  information  about  your  contract, 
don't  rely  on  it  alone  to  understand  your 
contract.  Read  all  of  your  contract 
carefully.  Show  your  contract  and  this 
disclosure  document  to  an  advisor,  like 
a  lawyer  or  an  accountant. 

(5)  Federal  Trade  Commission, 
Washington,  DC  20580. 

(h)  Franchisors  may  include 
additional  disclosures  on  the  cover 
page,  or  on  a  separate  cover  page,  to 
comply  with  any  applicable  State  pre- 
sale  disclosure  laws. 

§436.4    Table  of  contents. 

Include  the  following  table  of 
contents.  State  the  page  where  each 
disclosure  Item  begins.  List  all  exhibits 
by  letter,  following  the  example  shown 
below. 

Table  of  Contents 

1.  The  Franchisor,  its  Parent.  Predecessors, 

and  Affiliates 

2.  Business  Experience 

3.  Litigation 

4.  Bankruptcy 

5.  Initial  Franchise  Fee 

6.  Other  Fees 

7.  Estimated  Initial  Investment 

8.  Restrictions  on  Sources  of  Products  and 

Services 

9.  Franchisee's  Obligations 

10.  Financing 

11.  Franchisor's  Assistance,  Advertising, 
Computer  Systems,  and  Training 

12.  Territory 

13.  Trademarks 

14.  Patents.  Copyrights,  and  Proprietary 

Information 

15.  Obligation  to  Participate  in  the  Actual 

Operation  of  the  Franchise  Business 

16.  Restrictionson  What  the  Franchisee  May 

Sell 
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17.  Renewal,  Termination,  Transfer,  and 

Dispute  Resolution 

18.  Public  Figures 

19.  Financial  Perfonnance  Representations 

20.  Outlets  and  Franchisee  Information 

21.  Financial  Statements 

22.  Contracts 

23.  Receipt 

ExhibitB 

A.  Franchise  Agreement 

f436^    DiselOMir*  Kmtm. 

(a)  Item  1:  The  Franchisor,  Its  Parents, 
Predecessors,  and  Affiliates. 

(1)  Disclose  the  name  of  the 
franchisor.  Also  disclose  the  names  of 
any  parent  and  affiliates  of  the 
franchisor  and  the  relationship  with  the 
franchisor.  For  purposes  of  this 
paragraph  (a)  the  term  "affiliate"  means 
an  entity  controlled  by,  controlling,  or 
under  common  control  with  the 
franchisor,  that  ofiisrs  franchises  in  any 
line  of  business  or  is  providing  products 
or  services  to  the  franchisees  of  the 
franchisor. 

(2)  Disclose  the  name  of  any 
predecessors  dming  the  10-year  period 
immediately  before  the  close  of  the 
franchisor's  most  recent  fiscal  year. 

(3)  Disclose  the  name  under  which 
the  franchisor  does  or  intends  to  do 
business. 

(4)  Disclose  the  principal  business 
address  of  the  franchisor,  its  parent, 
predecessors,  and  affiliates,  and  the 
franchisor's  agent  for  service  of  process. 

(5)  Disclose  the  type  of  business 
organization  used  by  the  franchisor  (e.g., 
corporation,  partnership),  and  the  State 
in  which  it  was  organized. 

(6)  Disclose  the  following  information 
about  the  nattire  of  the  franchisor's 
business  and  the  franchises  to  be 
offered: 

(i)  Whether  the  franchisor  operates 
businesses  of  the  t3qpe  being  franchised; 

(ii)  The  franchisor's  other  business 
activities; 

(iii)  The  business  to  be  conducted  by 
the  franchisee; 

(iv)  The  general  market  for  the 
product  or  service  to  be  offered  by  the 
franchisee.  In  describing  the  general 
maricet,  consider  factors  such  as 
whether  the  market  is  developed  or 
developing,  whether  the  goods  will  be 
sold  primarily  to  a  certain  group,  and 
wheUier  sales  are  seasonal; 

(v)  In  general  terms,  any  laws  or 
regulations  specific  to  the  industry  in 
which  the  franchise  business  operates; ' 
and 


(vi)  A  general  description  of  the 
competition. 

(7)  Disclose  the  prior  business 
experience  of  the  franchisor,  its  parent, 
predecessors,  and  affiliates,  including: 

(i)  The  length  of  time  each  has 
conducted  the  type  of  business  to  be 
operated  by  the  franchisee; 

(ii)  The  length  of  time  each  has 
offered  franchises  providing  the  type  of 
business  to  be  operated  by  the 
franchisee;  and 

(iii)  Whether  each  has  offered 
franchises  in  other  lines  of  business, 
including: 

(A)  A  description  of  each  other  line  of 
business; 

(B)  The  number  of  franchises  sold  in 
each  other  line  of  business;  and 

(C)  The  length  of  time  offering  each 
other  line  of  business. 

(b)  Item  2:  Business  Experience. 
Disclose  the  position  and  name  of  the 
directors,  trustees,  general  partners, 
officers,  and  subfranchisors  of  the 
franchisor  or  any  parent  who  will  have 
management  responsibility  relating  to 
the  offered  franchises.  List  all  franchise 
brokers.  For  each  person  listed,  state  the 
principal  positions  and  employers 
during  the  past  five  years,  including 
each  position's  beginning  date,  ending 
date,  and  location. 

(c)  Item  3:  Litigation. 

(1)  Disclose  whether  the  franchisor, 
its  parent,  predecessor,  a  person 
identified  in  paragraph  (b)  of  this 
section,  or  an  affiliate  who  offers 
franchises  under  the  franchisor's 
principal  trademark: 

(i)  Has  pending  against  that  person: 

(A)  An  administrative,  criminal,  or 
material  civil  action  alleging  a  violation 
of  a  franchise,  antitrust,  or  securities 
law,  or  alleging  fraud,  unfair  or 
deceptive  practices,  or  comparable 
allegations;  or 

(B)  Civil  actions,  other  than  ordinary 
routine  litigation  incidental  to  the 
business,  which  are  significant  in  the 
context  of  the  number  of  fianchisees 
and  the  size,  nature,  or  financial 
condition  of  the  franchise  system  or  its 
business  operations. 

(ii)  Is  a  party  to  any  pending  material 
civil  action  involving  ihe  franchise 
relationship.  For  purposes  of  this 
paragraph,  "frandiise  relationship'^"^ 
means  contractual  obligations  between 
the  franchisor  and  franchisee  directly 


'  Only  laws  pertaining  specifically  to  the  industry 
sector  of  the  franchised  business,  and  not 
businesses  generally,  must  be  disclosed  in  this  Item. 
For  example,  a  real  estate  brokerage  franchisor 
should  disclose  the  existence  of  broker  licensing 
laws;  an  optical  products  franchisor  should  disclose 


the  existence  of  applicable  optometrist/optician 
staffing  regulations  and  licensing  requirements;  a 
lawn  care  franchisor  should  disclose  that  certain 
environmental  laws  regulating  pesticide  application 
to  residential  lawns  will  require  that  franchisees 
post  notices  on  treated  lawns.  It  is  not  necessary  to 
include  laws  or  regulations  that  apply  to  businesses 
generally,  such  as  general  business  licensing  laws, 
tax  regulations,  or  labor  laws. 


relating  to  the  operation  of  the 
franchised  business  (e.g.,  royalty 
payment  and  training  obligations).  It 
does  not  include  suits  involving  third- 
parties  such  as  suppliers  or 
indemnification  for  tort  liability. 

(iii)  Has  during  the  10-year  period 
immediately  before  the  disclosure 
docimient's  issuance  date: 

(A)  Been  convicted  of  a  felony  or 
pleaded  nolo  contendere  to  a  felony 
charge; 

(6)  Been  held  liable  in  a  civil  action 
by  final  judgment.  "Held  liable"  means 
that,  as  a  result  of  claims  or 
counterclaims,  the  franchisor  must  pay 
money  or  other  consideration,  must 
reduce  an  indebtedness  by  the  amoimt 
of  an  award,  cannot  enforce  its  rights,  or 
must  take  action  adverse  to  its  interests; 
or 

(C)  Been  a  defendant  in  a  material 
action  involving  an  alleged  violation  of 
a  franchise,  antitrust,  or  securities  law, 
or  involving  allegations  of  fraud,  imfair 
or  deceptive  practices,  or  comparable 
allegations.  2 

(iv)  Is  subject  to  a  currently  effective 
injunctive  or  restrictive  order  or  decree 
resulting  from  a  pending  or  concluded 
action  brought  by  a  public  agency  and 
relating  to  the  franchise  or  to  a  Federal, 
State,  or  Canadian  franchise,  securities, 
antitrust,  trade  regulation,  or  trade 
practice  law. 

(2)  For  each  action  identified  in 
paragraph  (c)(1)  of  this  section,  state  the 
title,  case  nmnber  or  citation,  the  initial 
filing  date,  the  names  of  the  parties,  and 
the  forum.  State  the  relationship  of  the 
opposing  party  to  the  franchisor  (e.g., 
cqpipetitor,  supplier,  lessor,  franchisee, 
former  franchisee,  or  class  of 
franchisees).  Summarize  the  legal  and 
factual  nature  of  each  claim  in  the 
action,  the  relief  sought  or  obtained,  and 
any  conclusions  of  law  or  fact.^  In 
addition: 

(i)  For  pending  actions,  state  the 
status  of  the  action; 

(ii)  For  prior  actions,  state  the  date 
when  the  judgment  was  entered  and  any 
damages  and/or  settlement  terms;  ^ 


'  Franchisors  are  not  required  to  disclose  actions 
that  were  dismissed  by  final  judgment  without 
liability  or  entry  of  an  adverse  order.  However, 
franchisors  must  disclose  dismissal  of  a  material 
action  in  connection  with  a  settlement. 

'Franchisors  may  include  a  summary  opinion  of 
counsel  concerning  any  action  if  a  consent  to  use 
the  siunmary  opinion  is  included  as  part  of  the 
disclosure  document. 

*  If  a  settlement  agreement  must  be  disclosed  in 
this  Item,  all  material  settlement  terms  must  be 
disclosed,  whether  or  not  the  agreement  is 
confidential.  Because  of  difficulties  in  retrieving 
information  and/or  obtaining  releases  &t>m  older 
confidentiality  agreements,  franchisors  are  not 
required  to  disclose  the  settlement  terms  of 
settlements  entered  before  April  IS,  1993, 
consistent  with  the  policy  adopted  by  the  North 
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(iii)  For  injunctive  or  restrictive 
orders,  state  the  nature,  terras,  and 
conditions  of  the  order  or  decree;  and 

(iv)  For  convictions  or  pleas,  state  the 
crime  or  violation,  the  date  of 
conviction,  and  the  sentence  or  penalty 
imposed. 

(d)  Item  4:  Bankruptcy. 

(1)  Disclose  whether  the  franchisor, 
its  parent,  predecessor,  a  person 
identified  in  paragraph  (b)  of  this 
section  or  an  affiliate  who  offers 
franchises  under  the  franchisor's 
principal  trademark  has,  during  the  10- 
year  period  immediately  before  the  date 
of  this  disclosure  document: 

(i)  Filed  as  debtor  (or  had  filed  against 
it)  a  petition  under  the  U.S.  Bankruptcy 
Code  ("Bankruptcy  Code"); 

(ii)  Obtained  a  discharge  of  its  debts 
under  the  Bankruptcy  Code;  or 

(iii)  Been  a  principal  officer  of  a 
company  or  a  general  partner  in  a 
partnership  that  either  filed  as  a  debtor 
(or  had  filed  against  it)  a  petition  imder 
the  Bankruptcy  Code  or  that  obtained  a 
discharge  of  its  debts  under  the 
Bankruptcy  Code  while  or  within  one 
year  after  the  officer  or  general  partner 
held  the  position  in  the  company. 

(2)  For  each  bankruptcy: 

(i)  State  the  name,  address,  and 
principal  business  of  the  debtor; 

(ii)  If  the  debtor  is  not  the  franchisor, 
state  the  relationship  of  the  debtor  to  the 
fr-anchisor  [e.g.,  affiliate,  officer);  and 

(iii)  State  the  date  of  the  original 
filing.  Identify  the  bankruptcy  court, 
and  the  case  name  and  number.  If 
applicable,  state  the  debtor's  discharge 
date,  including  discharges  under 
Chapter  7  and  confirmation  of  any  plans 
of  reorganization  imder  Chapters  11  and 
13  of  the  Bankruptcy  Code. 

(3)  Disclose  cases,  actions,  and  other 
proceedings  under  the  laws  of  foreign 
nations  relating  to  bankruptcy,  as  if  they 
took  place  imder  the  Banliuptcy  Code. 

(e)  Item  5:  Initial  Franchise  Fee. 
Disclose  the  initial  franchise  fee  and  the 
conditions  under  which  this  fee  is 
refundable.  If  the  initial  fee  is  not 
uniform,  disclose  the  range  or  the 
formula  used  to  calculate  the  initial  fees 
paid  in  the  fiscal  year  before  the 
issuance  date  and  the  factors  that 
determined  the  amount.  For  purposes  of 
this  Item,  "initial  fee"  means  all  fees 
and  pa5mients  for  services  or  goods 
received  fitjm  the  franchisor  before  the 
franchisee's  business  opens,  whether 
payable  in  lump  sum  or  installments. 

(f)  Item  6:  Recurring  or  Occasional 
Fees.  Disclose,  in  the  tabular  form 
shown  below,  any  recurring  or 
occasional  fees  that  the  fianchisee  must 


pay  to  the  franchisor  or  its  affiliates,  or 
that  the  franchisor  or  its  affiliates 
impose  or  collect  in  whole  or  in  part  on 
behalf  of  a  third  party.  Include  any 
formula  used  to  compute  the  fees.^ 


(1) 

Type  of 

fee 


(2) 
Amount 


(3) 
Due  date 


(4) 
Remarks 


(1)  In  column  (1),  disclose  the  type  of 
fee  [e.g.,  royalties,  and  fees  for  lease 
negotiations,  construction,  remodeling, 
additional  training  or  assistance, 
advertising,  advertising  cooperatives, 
purchasing  cooperatives,  audits, 
accounting,  inventory,  transfers,  and 
renewals). 

(2)  In  colimm  (2),  disclose  the  amoimt 
of  each  fee. 

(3)  In  column  (3),  disclose  the 
applicable  due  date  for  recurring  fees. 

(4)  In  column  (4),  include  any 
relevant  remarks,  definitions,  or  caveats 
that  elaborate  on  the  information  in  the 
table.  If  remarks  are  lengthy,  fianchisors 
may  use  footnotes  instead  of  the 
remarks  column.  If  applicable,  include 
the  foUowring  information  in  the 
remarks  colimui  or  in  a  footnote: 

(i)  If  the  fees  are  payable  only  to  the 
franchisor; 

(ii)  If  the  fees  are  imposed  and 
collected  by  the  franchisor; 

(iii)  The  terms  and  conditions  imder 
which  any  fee  is  refundable;  and 

(iv)  The  voting  power  of  franchisor- 
owned  outlets  on  any.  fees  imposed  by 
cooperatives.  If  franchisor-owned 
outlets  have  controlling  voting  power, 
disclose  the  maximum  and  minimum 
fees  that  may  be  imposed. 

(g)  Item  7:  Estimated  Initial 
Investment.  Disclose,  in  the  tabular  form 
shown  below,  the  franchisee's  estimated 
initial  investment.  Title  the  table  "Your 
Estimated  Initial  Investment  For  The 
First  (reasonable  initial  phase]  Months." 
A  reasonable  initial  phase  is  at  least 
three  months  or  a  reasonable  period  for 
the  industry.  Franchisors  may  include 
additional  expenditure  tables  to  show 
expenditure  variations  caused  by 
differences  such  as  in  site  location  and 
premises  size.    , 


Your  Estimated  initial  Investment  for  the 
First  [reasonable  initial  phase]  Months 

(1) 
Type  of 

ex- 
pendi- 
ture 

(2) 
Amount 

(3) 
Meth- 
od of 
pay- 
ment 

(4) 

When 

due 

wtiom 
paid 

Total. 

American  Securities  Administrators  Association's 
Uniform  Franchise  Offering  Circular  Guidelines. 


^If  fees  may  increase,  disclose  the  formula  that 
determines  the  increase  or  the  maximum  amount  of 
the  increase  For  example,  a  percentage  of  gross 
sales  is  acceptable  if  the  franchisor  defines  the  term 
"gross  sales." 


(1)  In  column  (1),  disclose  each  type 
of  expense,  beginning  with  pre-opening 
expenses.  Include  the  following 
expenses,  if  applicable.  Use  footnotes  to 
conunent  on  expenditures. 

(i)  The  initial  franchise  fee. 

(ii)  Training  expenses. 

(iii)  Real  property,  whether  purchased 
or  leased. 

(iv)  Equipment,  fixtiues,  other  fixed 
assets,  construction,  remodeling, 
leasehold  improvements,  and  decorating 
costs,  whether  purchased  or  leased. 

(v)  Inventory  required  to  begin 
operation. 

(vi)  Security  deposits,  utility  deposits, 
business  licenses,  and  other  prepaid 
expenses. 

(vii)  List  separately  and  by  name  any 
other  specific  payment  (e.g.,  additional 
training,  travel,  or  advertising 
expenses). 

(viii)  Include  an  additional  expense 
category  named  "other  payments"  for 
any  other  miscellaneous  expenses  that 
the  franchisee  will  incur  before 
operations  begin  and  during  the  initial 
phase. 

(2)  In  column  (2),  state  the  amount  of 
the  payment.  If  the  specific  amount  is 
not  ascertainable,  use  a  low-high  range 
based  on  the  franchisor's  current 
experience.  If  real  property  costs  cannot 
be  estimated  in  a  low-high  range, 
disclose  the  approximate  size  of  the 
property  and  building,  and  describe  the 
probable  location  of  &e  building  [e.g., 
strip  shopping  center,  mall,  downtown, 
rural,  or  highway). 

(3)  In  column  (3).  disclose  the  method 
of  payment. 

(4)  In  column  (4),  disclose  the 
applicable  due  date. 

(5)  In  column  (5),  disclose  to  whom 
payment  will  be  made. 

(6)  "Total  the  initial  investment, 
incorporating  ranges  of  fees,  if  used. 

(7)  Disclose  in  a  footnote: 

(i)  The  conditions  under  which  each 
payment  is  refundable;  and 

(ii)  If  the  franchisor  or  an  affiliate 
finances  part  of  the  initial  investment, 
the  amount  that  it  will  finance,  the 
required  downjpayment,  the  annual 
percentage  rate  of  interest,  rate  factors, 
and  the  estimated  loan  repayments. 
Franchisors  may  refer  the  reader  to  Item 
10  for  additional  details. 
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(h)  Item  6:  Restrictions  on  Sources  of 
Products  and  Services.  Disclose 
franchisees'  obligations  to  purchase  or 
lease  goods,  services,  fixtures, 
eqmpment,  real  estate,  or  comparable 
items  related  to  establishing  or 
operating  the  franchisee!  business  either 
from  the  franchisor,  its  designee,  or 
suppliers  approved  by  the  franchisor,  or 
imder  the  franchisor's  specifications. 
Include  obligations  to  purchase  imposed 
by  written  agreement  or  by  the 
franchisor's  practice.*  For  each 
apoUcable  obligation: 

ll)  Disclose  me  item  required  to  be 
purchased  or  leased. 

(2)  Disclose  whether  the  franchisor  or 
its  affiliates  are  either  approved 
suppliers  or  the  only  approved 
suppliers  of  that  item. 

(3)  Disclose  how  the  franchisor  grants 
and  revokes  approval  of  alternative 
suppliers.  State: 

(i)  The  criteria  for  evaluating, 
approving,  or  disapproving  of 
alternative  suppliers; 

(ii)  Whether  the  franchisor  permits 
franchisees  to  contract  with  alternative 
suppliers  who  meet  the  franchisor's 
criteria; 

(iii)  Any  fees  and  procedures  to 
secure  approval; 

(iv)  How  approvals  are  revoked;  and 

(v)  The  time  period  within  which  the 
franchisee  will  receive  notification  of 
approval  or  disapproval. 


(4)  Disclose  whether  the  franchisor 
issues  specifications  and  standards  to 
franchisees,  subfranchisees,  or  approved 
suppliers.  Describe  how  the  franchisor 
issues  and  modifies  specifications. 

(5)  Disclose  whether  the  franchisor  or 
its  affiliates  will  or  may  derive  revenue 
or  other  material  consideration  as  a 
result  of  required  purchases  or  leases  by 
franchisees.^  Describe  the  precise  basis 
by  which  the  fianchisor  or  its  eiffiliates 
will  or  may  derive  such  consideration 
by  disclosing: 

(i)  The  franchisor's  total  revenue; 

(ii)  The  franchisor's  revenues  from  all 
required  purchases  and  leases  of 
products  and  services; 

(iii)  The  percentage  of  the  franchisor's 
total  revenues  represented  by  the 
franchisor's  revenues  from  required 
purchases  or  leases;  and 

(iv)  If  the  franchisor's  affiliates  also 
sell  or  lease  products  or  services  to 
franchisees,  disclose  affiliate  revenues 
&t>m  those  sales  or  leases. 

(6)  Disclose  the  estimated  proportion 
of  these  required  purchases  and  leases 
to  all  purchases  and  leases  by  the 
franchisee  in  establishing  and  operating 
the  franchised  business. 

(7)  If  a  designated  supplier  will  make 
payments  to  the  franchisor  as  a  result  of 
purchases  by  franchisees,  disclose  the 
basis  for  the  payment  {e.g.,  specify  a 
percentage  or  a  flat  amount).  For 


purposes  of  this  paragraph,  a  "pajmient" 
includes  the  sale  of  similar  goods  or 
services  to  the  franchisor  at  a  lower 
price  than  that  available  to  franchisees. 

(8)  Disclose  the  existence  of 
purchasing  or  distribution  cooperatives. 

(9)  Disclose  whether  the  franchisor 
negotiates  purchase  arrangements  with 
suppliers,  including  price  terms,  for  the 
benefit  of  franchisees. 

(10)  Disclose  whether  the  franchisor 
provides  material  benefits  (e.g.,  renewal 
or  granting  additional  franchises)  to  a 
franchisee  based  on  a  franchisee's 
purchase  of  particular  products  or 
services  or  use  of  particular  suppliers. 

(i)  Item  9:  Franchisee's  Obligations. 
Disclose,  in  the  tabular  form  shown 
below,  a  list  of  the  franchisees'  principal 
obligations.  Cross-reference  each  listed 
obligation  with  any  applicable  franchise 
agreement  and  disclosure  document 
s^ction(s).  Respond  to  each  listed 
obligation.  If  a  particular  obligation  is 
not  applicable,  state  "Not  Applicable." 
Include  additional  obligations,  as  is 
warranted. 

This  table  lists  your  principal 
obligations  under  the  franchise  and 
other  agreements.  It  will  help  you  find 
more  detailed  information  about  your 
obligations  in  these  agreements  and  in 
other  items  of  this  disclosure  document. 


Obligation 

Section  in  agreement 

Disclosure  document  item 

a.  Site  selection  and  acquisition/lease 

b.  Pre-opening  purctiases/leases 

c.  Site  development  and  other  pre-opening  requirements 

d.  Initial  and  ongoing  training 

e.  Opening 

f.  Fees 

, 

g.  Compliance  witti  standards  and  policies/operating  manual 

h.  Trademarks  and  proprietary  infonnation 

- 

i.  Restrictions  on  products/  services  offered 

j.  Warranty  and  customer  service  requirements 

k.  Tenitorial  development  and  sales  quotas 

1.  Ongoing  product/service  purchases 

m.  Maintenance,  appearance,  and  remodeling  requirements 

n.  Insurance 

0.  Advertising 

p.  Indemnification 

q.  Owner's  partjcipation/management/staffing 

r.  Records  and  reports 

s.  Inspections  and  audits 

t.  Transfer 

u.  Renewal 

V.  Post-termination  obligations 

w.  hton-competition  covenants 

X.  Dispute  resolution 

- 

y.  Ottier  (describe) 

•  Franchisors  may  include  the  reason  for  the 
requirement.  Franchisors  are  not  required  to 
disclose  in  this  Item  the  purchase  or  lease  of  goods 
or  services  provided  as  part  of  the  franchise  without 
a  separate  charge  {e.g.,  initial  training,  the  cost  for 
which  is  included  in  the  franchise  fee):  such  fees 


should  be  described  in  paragraph  (e)  of  this  section. 
Franchisors  should  not  disclose  fees  already 
described  in  paragraph  (e)  of  this  section. 

'  Figures  should  be  taken  &x)m  the  franchisor's 
most  recent  annual  audited  financial  statement 


required  in  paragraph  (u)  of  this  section.  If  audited 
statements  are  not  yet  required,  or  if  the  entity 
deriving  the  income  is  an  affiliate,  disclose  the 
sources  of  infonnation  used  in  computing  revenues. 
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(j)  Item  10:  Financing: 
(1)  Disclose  the  teims  and  conditions 
of  each  financing  arrangement,^ 
including  leases  and  installment 
contracts,  that  the  franchisor,  its  agent, 
or  affiliates  offers  directly  or  indirectly 
to  the  franchisee.'  The  franchisor  may 
sununarize  the  terms  of  each  financing 
arrangement  in  tabular  form,  using 
footnotes  to  provide  additional 
information.  For  a  sample  Item  10  table, 
see  Appendix  A  to  this  part.  For  each 
financing  arrangement,  disclose: 

(i)  A  description  of  what  the  financing 
covers  [e.g.,  the  initial  franchise  fee,  site 
acquisition,  construction  or  remodeling, 
initial  or  replacement  eqwpment  or 
fixtures,  opening  or  ongoing  inventory 
or  supplies,  or  other  continuing 
expenses); '° 

(ii)  The  identity  of  the  lender(s) 
providing  the  financing  and  any 
relationship  to  the  franchisor  [e.g.. 
affiliate); 

(iii)  liie  amount  of  financing  offered 
or,  if  the  amount  depends  on  an  actual 
cost  that  may  vary,  ^e  percentage  of  the 
cost  that  will  be  financed; 

(iv)  The  annual  percentage  rate  of 
interest  ("APR")  charged,  computed  as 
provided  by  Sections  106-107  of  the 
Consumer  Protection  Credit  Act,  15 
U.S.C.  1605-1606.  If  the  APR  may  differ 
depending  on  when  the  financing  is 
issued,  disclose  the  APR  on  a  specified 
recent  date; 

(v)  The  number  of  payments  or  the 
period  of  repayment; 

(vi)  The  nature  of  any  security  interest 
required  by  the  lender; 

(vii)  Whether  a  person  other  than  the 
franchisee  must  personally  guarantee 
the  debt; 

(viii)  Whether  the  debt  can  be  prepaid 
and  the  nature  of  any  prepayment 
penalty: 

(ix)  Hie  fianchisee's  potential 
liabilities  upon  default,  including  any: 

(A)  AccelWated  obligation  to  pay  the 
entire  amount  due; 

(B)  Obligations  to  pay  court  costs  and 
attorney's  fees  incurred  in  collecting  the 
debt; 

(C)  Termination  of  the  franchise;  or 
P)  Liabilities  from  cross  defaults 

such  as  those  resulting  directly  from 


•Payments  due  within  90  days  on  open  account 
financing  are  not  required  to  be  disclosed  under 
this  section. 

» Indirect  offers  of  financing  include  a  written 
arrangement  between  a  franchisor  or  its  affiliate  and 
a  lender,  for  the  lender  to  offer  financing  to  a 
franchisee;  an  arangement  in  which  a  franchisor  or 
its  affiliate  receives  a  benefit  from  a  lender  in 
exchange  for  financing  a  franchise  purchase;  and  a 
franchisor's  guarantee  of  a  note,  lease,  or  other 
obligation  of  the  franchisee. 

10  Include  specimen  copies  of  the  financing 
documents  as  an  exhibit  to  paragraph  (v)  of  this 
section.  Cite  the  section  and  name  of  the  document 
containing  the  financing  terms  and  conditions. 


non-payment,  or  indirectly  irom  the  loss 
of  business  property;  and 
(x)  Other  material  financing  terms. 

(2)  Disclose  whether  any  provisions  of 
the  loan  agreement  require  franchisees 
to  waive  defenses  or  other  legal  rights 
[e.g.,  confession  of  judgment),  or  bar'  the 
franchisee  from  asserting  a  defense 
against  the  lender,  the  lender's  assignee 
or  the  franchisor.  If  so,  describe  the 
relevant  provisions. 

(3)  Disclose  whether  the  franchisor's 
practice  or  intent  is  to  sell,  assign,  or 
discount  to  a  third  party  all  or  part  of 
the  financing  arrangement.  If  so, 
disclose: 

(i)  The  assignment  terms,  including 
whether  the  franchisor  will  remain 
primarily  obligated  to  provide  the 
financed  goods  or  services;  and 

(ii)  That  the  franchisee  may  lose  all  its 
defenses  against  the  lender  as  a  result  of 
the  sale  or  assignment. 

(4)  Disclose  whether  the  franchisor  or 
an  affiliate  receives  any  payments  for 
the  placement  of  financing  with  the 
lender.  If  such  payments  exist: 

(i)  Disclose  tne  amount  or  the  method 
of  determining  the  payment;  and 

(ii)  Identify  the  source  of  the  payment 
and  the  relationship  of  the  source  to  the 
franchisor  or  its  affiliates. 

(k)  Item  11:  Franchisor's  Assistance, 
Advertising,  Computer  Systems,  and 
Training.  Disclose  the  franchisor's 
principal  assistance  and  related 
obligations  as  described  below.  For  each 
obligation,  cite  the  section  number  of 
the  franchise  agreement  imposing  the 
obligation.  Begin  by  stating:  "Except  as 
listed  below,  (the  franchisor]  is  not 
required  to  provide  any  assistance  to 

you." 

(1)  Disclose  the  franchisor's  pre- 
opening  obligations  to  the  franchisee 
including  any  assistance  in: 

(i)  Locating  a  site  and  negotiating  the 
purchase  or  lease  of  the  site.  Disclose: 

(A)  Whether  the  franchisor  generally 
owns  the  premises  and  leases  it  to  the 
franchisee; 

(B)  Whether  the  franchisor  selects  the 
site  or  approves  an  area  within  which 
the  franchisee  selects  a  site.  Disclose 
further  how  and  whether  the  franchisor 
must  approve  a  franchisee-selected  site; 

(C)  "nie  factors  that  the  franchisor 
considers  in  selecting  or  approving  sites 
[e.g.,  general  location  and 
nei^borhood,  traffic  patterns,  parking, 
size,  physical  characteristics  of  existing 
buildings,  and  lease  terms); 

P)  The  time  limit  for  the  franchisor 
to  locate  or  to  approve  or  disapprove  the 
site.  Disclose  fiuther  the  consequences 
if  the  franchisor  and  franchisee  cannot 
agree  on  a  site. 

(ii)  Conforming  the  premises  to  local 
ordinances  and  building  codes  and 
obtaining  any  required  permits; 


(iii)  Constructing,  remodeling,  at 
decorating  the  premises; 

(iv)  Hiring  and  training  employees; 
and 

(v)  Providing  for  necessary 
equipment,  signs,  fixtures,  opening 
inventory,  and  supplies,  In  addition, 
disclose  further: 

(A)  Whether  the  franchisor  provides 
these  items  directly  or  merely  provides 
the  names  of  approved  suppliers; 

(B)  Whether  the  franchisor  provides 
written  specifications  for  these  items; 
and 

(C)  Whether  the  franchisor  delivers  or 
installs  these  items; 

(2)  Disclose  the  typical  length  of  time 
between  the  signing  of  the  franchise 
agreement  or  the  first  pajrment  of 
consideration  for  the  franchise  and  the 
opening  of  the  franchisee's  business. 
Describe  the  factors  that  may  affect  the 
time  period  such  as  ability  to  obtain  a 
lease,  financing  or  building  permits, 
zoning  and  local  ordinances,  weather 
conditions,  shortages,  or  delayed 
installation  of  equipment,  fixtures,  and 
signs. 

(3)  Disclose  the  franchisor's 
obligations  to  the  franchisee  during  the 
operation  of  the  franchise,  including 
any  assistance  in: 

(i)  Developing  products  or  services  to 
be  offered  by  the  franchisee  to  its 
customers; 

(ii)  Hiring  and  training  employees; 

(iii)  Improving  and  developing  the 
franchised  business; 

(iv)  Establishing  prices; 

(v)  Establishing  and  using 
administrative,  bookkeeping, 
accoimting,  and.  inventory  control 
procedures;  and 

(vi)  Resolving  operating  problems 
encountered  by  the  franchisee. 

(4)  Describe  the  advertising  program 
for  the  fianchise  system.  Disclose  the 
following: 

(i)  The  franchisor's  obligation  to 
conduct  advertising,  including: 

(A)  The  media  the  franchisor  may  use; 

(B)  Whether  media  coverage  is  local, 
regional,  or  national; 

(C)  The  source  of  the  advertising  (e.g., 
an  in-house  advertising  department  or  a 
national  or  regional  advertising  agency); 
and 

(D)  Whether  the  franchisor  must 
spend  any  amoimt  on  advertising  in  the 
area  or  territory  where  the  franchisee  is 
located. 

(ii)  Disclose  the  conditions  imder 
which  the  franchisor  permits 
franchisees  to  use  their  own  advertising 
material. 

(iii)  Disclose  whether  there  is  an 
advertising  council  composed  of 
franchisees  that  advises  the  fianchisor 
on  advertising  policies.  If  so,  disclose: 
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(A)  How  members  of  the  council  are 
selected; 

(B)  Whether  the  council  serves  in  an 
advisory  capacity  only  or  has 
operational  or  decision-making  power; 
and 

(C)  Whether  the  franchisor  has  the 
power  to  form,  change,  or  dissolve  the 
advertising  council. 

(iv)  Disclose  whether  the  franchisee 
must  participate  in  a  local  or  regional 
advertising  cooperative.  If  so,  disclose: 

(A)  How  the  area  or  membership  of 
the  cooperative  is  defined; 

(B)  How  much  the  franchisee  must 
contribute  to  the  fund  and  whether 
other  franchisees  are  required  to* 
contribute  at  a  different  rate; 

(C)  Whether  the  franchisor-owned 
outlets  must  contribute  to  the  fund  and, 
if  so,  whether  it  is  on  the  same  basis  as 
franchisees: 

(D)  Who  is  responsible  for 
administration  of  the  cooperative  {e.g., 
franchisor,  franchisees,  or  advertising 
agency); 

(E)  Whether  cooperatives  must 
operate  from  written  governing 
documents  and  whether  the  dociunents 
are  available  for  review  by  the 
franchisee; 

(F)  Whether  cooperatives  must 
prepare  aimual  or  periodic  financial 
statements  and  whether  the  statements 
are  available  for  review  by  the 
franchisee;  and 

(G)  Whether  the  franchisor  has  the 
power  to  require  cooperatives  to  be 
formed,  changed,  dissolved,  or  merged. 

(v)  Disclose  whether  the  franchisee 
must  participate  in  any  other 
advertising  fund.  If  so,  disclose: 

(A)  Who  contributes  to  the  fund; 

(B)  How  much  the  franchisee  must 
contribute  to  the  fund  and  whether 
other  franchisees  are  required  to 
contribute  at  a  different  rate; 

(C)  Whether  the  franchisor-owned 
outlets  must  contribute  to  the  fund  and. 


if  so,  whether  it  is  on  the  same  basis  as 
franchisees; 

(D)  Who  administers  the  fund; 

(E)  Whether  the  fund  is  audited  and 
when  it  is  audited: 

(F)  Whether  financial  statements  of 
the  fund  are  available  for  review  by  the 
franchisee;  and 

(G)  Use  of  the  fund  in  the  most 
recently  concluded  fiscal  year,  the 
percentages  spent  on  production,  media 
placement,  administrative  expenses, 
and  a  description  of  any  other  use. 

(vi)  If  all  advertising  funds  are  not 
spent  in  the  fiscal  year  in  which  they 
accrue,  explain  how  the  franchisor  uses 
the  remaining  amobnt.  Indicate  whether 
franchisees  will  receive  a  periodic 
accounting  of  how  advertising  fees  are 
spent. 

(vii)  Disclose  the  percentage  of 
advertising  funds,  if  any,  that  the 
franchisor  uses  principally  to  solicit 
new  franchise  sales. 

(5)  Disclose  whether  the  franchisor 
requires  the  franchisee  to  buy  or  use 
electronic  cash  registers  or  computer 
systems.  If  so,  describe  the  systems 
generally  in  non-technical  language. 

(i)  Identify  each  hardware  component 
and  software  program  by  brand,  type, 
and  principal  functions. 

(Aj  If  the  hardware  component  or 
software  program  is  the  proprietary 
property  of  the  franchisor,  an  affiliate, 
or  a  third  party,  state  whether  the 
franchisor,  an  affiliate,  or  a  third  party 
has  the  contractual  right  or  obligation  to 
provide  ongoing  maintenance,  repairs, 
upgrades,  or  updates.  Disclose  the 
current  annual  cost  of  any  optional  or 
required  maintenance  and  support 
contracts,  upgrades,  and  updates; 

(B)  If  the  hardware  component  or 
software  program  is  the  proprietary 
property  of  a  third  party,  and  no 
compatible  equivalent  component  or 
program  has  been  approved  by  the 
franchisor  for  use  with  the  system  to 
perform  the  same  functions,  identify  the 

Training  Program 


third  party  by  name,  business  address, 
and  telephone  nmnber,  and  state  the 
length  of  time  the  component  or 
program  has  been  in  continuous  use  by 
the  franchisor  and  its  franchisees; 

(C)  If  the  hardware  component  or 
software  program  is  not  proprietary, 
identify  compatjjile  equivalent 
components  or  programs  that  perform 
the  same  functions  and  indicate 
whether  they  have  been  approved  by  the 
franchisor. 

(ii)  State  whether  the  franchisee  has 
any  contractued  obligation  to  upgrade  or 
update  any  hardware  component  or 
software  program  during  the  term  of  the 
franchise  and,  if  so,  whether  there  are 
any  contractual  limitations  on  the 
frequency  and  cost  of  the  obligation. 

(iii)  For  each  electronic  cash  register 
system  or  software  program,  describe 
how  it  will  be  used  in  the  franchisee's 
business,  and  the  types  of  business 
information  or  data  that  will  be 
collected  and  generated.  State  further 
whether  the  franchisor  will  have 
independent  access  to  the  information 
and  data  and,  if  so,  whether  there  are 
any  contractual  limitations  on  the 
franchisor's  right  to  access  the 
information  and  data 

(6)  Disclose  the  table  of  contents  of 
the  franchisor's  operating  manual(s) 
provided  to  franchisees  as  of  the 
franchisor's  last  fiscal  year-end  or  a 
more  recent  date.  State  further  the 
number  of  pages  devoted  to  each  subject 
and  the  total  niunber  of  pages  in  the 
manual  as  of  this  date.  Alternatively, 
this  disclosure  may  be  omitted  if  the 
prospective  franchisee  views  the 
manual  before  purchase  of  the  franchise. 

(7)  Disclose  the  franchisor's  training 
program  as  of  the  franchisor's  last  fiscal 
year-end  or  a  more  recent  date. 

(i)  Describe  the  nature  of  the  training 
program  summarized  in  tabidar  form,  as 
follows: 


Subject 


Hours  of  classroom  training 


Hours  of  on-the-job  training 


Location 


(A)  In  column  (1),  state  the  subjects 
taught. 

(B)  In  coliimn  (2),  state  the  hours  of 
classroom  training  for  each  subject. 

(C)  In  column  (3).  state  the  hours  of 
on-the-job  training  for  each  subject. 

P)  In  column  (4).  state  the  location  of 
the  training  for  each  subject. 

(ii)  Disclose  how  often  training  classes 
are  held  and  the  natiu^  of  the  location 
or  fecility  where  training  is  held  (e.g., 
company,  home,  office,  franchisor- 
owned  store). 


(iii)  Describe  the  nature  of 
instructional  materials  and  the 
instructor's  experience.  State  the  length 
of  experience  of  the  instructor  in  the 
field  and,  specifically,  with  the 
franchisor.  State  only  the  experience 
that  is  relevant  to  the  subject  taught  and 
the  franchisor's  operations; 

(iv)  Disclose  any  charges  franchisees 
must  pay  for  training  and  who  must  pay 
travel  and  living  expenses  of  the 
enroUees  in  the  training  program; 


(v)  Disclose  who  may  and  who  is 
required  to  attend  the  training.  State 
whether  the  franchisee  or  other  persons 
must  complete  the  program  to  the 
franchisor's  satisfaction.  If  successful 
completion  is  required,  state  how  long 
after  the  signing  of  the  agreement  or 
before  the  opening  of  the  business  the 
training  must  be  completed.  If  training 
is  not  mandatory,  state  the  percentage  of 
new  franchisees  that  enrolled  in  the 
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training  program  during  the  preceding 
12  months;  and 

(vi)  Whether  any  additional  training 
programs  and/or  refresher  courses  are 
required. 
(1)  Item  12:  Territory. 
(1)  Disclose  the  following  information 
concerning  the  franchisee's  market  area 
(with  or  without  an  exclusive  territory): 

(i)  If  applicable,  the  minimum  area 
granted  to  the  franchisee  (e.g..  a  specific 
radius,  a  distance  sufficient  to 
encompass  a  specified  popidation,  or 
another  specific  designation); 

(ii)  Whether  the  franchise  is  granted 
for  a  specific  location  or  a  location  to  be 
approved  by  the  fiunchisor; 

Uii)  Any  conditions  under  which  the 
franchisor  will  approve  the  relocation  of 
the  franchised  business  or  the 
franchisee's  establishment  of  additional 
franchised  outlets; 

(iv)  Whether  the  franchisor  has 
established  or  may  establish  another 
franchisee  who  may  also  use  the 
franchisor's  trademark  within  the 
defined  area; 

(v)  Whether  the  franchisor  has 
established  or  may  establish  franchisor- 
owned  outlets  or  other  channels  of 
distribution  using  the  franchisor's 
trademark  within  the  defined  area; 
(vi)  Whether  the  franchisor  or  its 
affiliate  has  established  or  may  establish 
other  franchises  or  franchisor-owned 
outlets  or  another  channel  of 
distribution  selling  or  leasing  similar 
products  or  services  imder  a  different 
trademark  within  the  defined  area; 

(vii)  Restrictions  on  the  franchisor 
regarding  operating  franchisor-owned 
stores  or  on  granting  franchised  outlets 
for  a  similar  or  competitive  business 
within  the  defined  area;  (viii) 
Restrictions  on  franchisees  from 
soliciting  or  accepting  orders  outside  of 
thefr  defined  territories; 

(ix)  Restrictions  on  the  franchisor 
from  soliciting  or  accepting  orders 
inside  the  franchisee's  defined  territory. 
State  further  any  compensation  that  the 
franchisor  must  pay  for  soliciting  or 
accepting  orders  inside  the  franchisee's 
defined  territories;  and 

(x)  Franchisee  options,  rights  of  first 
refusal,  or  similar  rights  to  acquire 
additional  franchises  within  the 
territory  or  contiguous  territories. 

(2)  Describe  any  exclusive  territory 
granted  the  franchisee. 

(i)  If  the  franchisor  grants  an  exclusive 
territory,  disclose: 

(A)  Whether  continuation  of  the 
frauichisee's  territorial  exclusivity 
depends  on  achievement  of  a  certain 
sales  volume,  market  penetration,  or 
other  contingency,  and  imder  what 
circumstances  the  franchisee's  territory 
may  be  altered.  Specify  any  sales  or 


other  conditions.  State  the  fraiuihisor's 
rights  if  the  franchisee  fails  to  meet  the 
requirements;  and 

(B)  Any  other  circiunstances  that 
permit  the  franchisor  to  modify  the 
franchisee's  territorial  rights  (e.g.,  a 
population  increase  in  the  territory 
giving  the  franchisor  the  right  to  grant 
an  additional  franchise  within  the  area), 
and  the  effect  of  such  modifications  on 
the  franchisee's  ri^ts; 

(ii)  If  the  franchisor  does  not  grant 
exclusive  territories,  state:  "You  will  not 
receive  an  exclusive  territory. 
[Franchisor]  may  establish  other 
franchised  or  franchisor-owned  outlets 
that  may  compete  with  your  location." 

(3)  If  the  franchisor  or  an  affiliate 
operates,  franchises,  or  has  present 
plans  to  operate  or  franchise  a  business 
under  a  different  trademark  and  that 
business  sells  goods  or  services  similar 
to  those  to  be  offered  by  the  franchisee, 
describe: 

(i)  The  similar  goods  and  services; 

(ii)  The  trade  names  and  trademarks; 

(iii)  Whether  outlets  will  be  franchisor 
owned  or  operated: 

(iv)  Whether  the  franchisor  or  its 
franchisees  who  use  the  different 
trademark  will  solicit  or  accept  orders 
within  the  franchisee's  territory; 

(v)  A  timetable  for  the  plan; 

(vi)  How  the  franchisor  will  resolve 
conflicts  between  the  franchisor  and  the 
franchisees  and  between  the  franchisees 
of  each  system  regarding  territory, 
customers  or  franchisor  support;  and 

(vii)  The  principal  business  address  of 
the  franchisor's  similar  operating 
business,  ff  it  is  the  same  as  the 
franchisor's  principal  business  address 
disclosed  in  paragraph  (a)  of  this 
section,  disclose  whether  the  franchisor 
maintains  (or  plans  to  maintain) 
physically  separate  offices  and  training 
facilities  for  the  similar  competing 
business. 

(m)  Item  13:  Trademarks. 

(1)  Disclose  each  principal  trademark 
to  be  licensed  to  the  franchisee.  For 
purposes  of  this  Item,  "principal 
trademark"  means  the  primary 
trademarks,  service  marks,  names,  logos, 
and  commercial  symbols  to  be  used  by 
the  franchisee  to  identify  the  franchised 
business.  It  does  not  include  every 
trademark  owned  by  the  franchisor. 

(2)  For  each  principal  trademark, 
disclose  whether  the  trademark  is 
registered  with  the  United  States  Patent 
and  Trademark  Office. 

(i)  For  each  registration,  state: 

(A)  The  date  and  identification 
number  of  each  trademark  registration 
or  registration  application; 

(B)  Whether  tne  franchisor  has  filed 
all  required  affidavits; 

(C)  Whether  any  registration  has  been 
renewed;  and 


(D)  Whether  the  principal  trademarks 
are  registered  on  the  Principal  or 
Supplemental  Register  of  the  U.S.  Patent 
and  Trademark  Ctffice,  and  if  not, 
whether  an  "intent  to  use"  application 
or  an  application  based  on  actual  use 
has  been  filed  with  the  U.S.  Patent  and 
Trademark  Office. 

(ii)  U  the  trademark  is  not  registered 
on  the  Principal  Register  of  the  U.S. 
Patent  and  Trademark  Office,  state:  "By 
not  having  a  Principal  Register  federal 
registration  for  [name  or  description  of 
symbol],  [name  of  franchisor]  does  not 
have  certain  presumptive  legal  rights 
granted  by  a  registration." 

(3)  Disdose  any  currenUy  effective 
material  determinations  of  the  U.S. 
Patent  and  Trademark  Office,  the 
Trademark  Trial  and  Appeal  Board,  or 
the  trademark  administrator  of  any  State 
or  court;  and  any  pending  infringement, 
opposition,  or  cancellation  proceeding. 
Include  infringement,  opposition,  or 
cancellation  proceedings  in  which  the 
franchisor  imsuccessfully  sought  to 
prevent  registration  of  a  trademark  in 
order  to  protect  a  trademark  licensed  by 
the  franchisor.  Describe  how  the 
determination  affects  the  franchised 
business. 

(4)  Disclose  any  pending  material 
federal  or  State  litigation  regarding  the 
franchisor's  use  or  ownership  rights  in 
a  trademark.  For  each  pending  action, 
disclose:"     . 

(i)  The  forum  and  case  number; 

(ii)  The  nature  of  claims  made 
opposing  the  franchisor's  use  or  by  the 
franchisor  opposing  another  person's 
use;  and 

(iii)  Any  effective  court  or 
administrative  agency  ruling  concerning 
the  matter. 

(5)  Disclose  agreements  currentiy  in 
effect  that  significanUy  limit  the  rights 
of  the  franchisor  to  use  or  license  the 
use  of  trademarks  listed  in  this  Item  in 
a  manner  material  to  the  franchise.  For 
each  agreement,  disclose: 

(i)  The  manner  and  extent  of  the 
limitation  or  grant; 

(ii)  The  extent  to  which  the  franchisee 
may  be  affected  by  the  agreement; 

(iii)  The  agreement's  duration; 

(iv)  The  parties  to  the  agreement; 

(v)  The  circumstances  under  which 
the  agreement  may  be  canceled  or 
modified;  and 

(vi)  All  other  material  terms. 

(6)  Disclose  whether  the  franchisor 
must  protect  the  franchisee's  right  to  use 
the  principal  trademarks  listed  in  this 
Item,  and  must  protect  the  franchisee 


' '  Franchisors  may  include  a  summary  opinion  of 
counsel  concerning  any  action  if  a  consent  to  use 
the  summary  opinion  is  included  as  part  of  the 
disclosure  document. 
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against  claims  of  infringement  or  unfair 

competition  arising  out  of  the 

franchisee's  use  of  the  trademarks. 
Disclose  further: 

(i)  The  franchisee's  obligation  to 
notify  the  franchisor  of  the  use  of,  or 
claims  of  rights  to,  a  trademark  identical 
to  or  confusingly  similar  to  a  trademark 
licensed  to  the  franchisee; 

(ii)  Whether  the  franchise  agreement 
requires  the  franchisor  to  take 
affirmative  action  when  notified  of  these 
uses  or  claims.  Identify  who  has  the 
right  to  controladministrative 
proceedings  or  litigation; 

(iii)  Whether  the  franchise  agreement 
requires  the  franchisor  to  participate  in 
the  franchisee's  defense  and/or 
indemnify  the  franchisee  for  expenses 
or  damages  if  the  franchisee  is  a  party 
to  an  administrative  or  judicial 
proceeding  involving  a  trademark 
licensed  by  the  franchisor  to  the 
franchisee,  or  if  the  proceeding  is 
resolved  unfavorably  to  the  franchisee; 
and 

(iv)  The  franchisee's  rights  imder  the 
franchise  agreement  if  the  franchisor 
requires  the  franchisee  to  modify  or 
discontinue  the  use  of  a  trademark. 

(7)  Disclose  whether  the  franchisor 
actually  knows  of  either  superior  prior 
rights  or  infringing  uses  that  could 
matericdly  affect  the  franchisee's  use  of 
the  principal  trademarks  in  the  State  in 
which  the  franchised  business  is  to  be 
located.  For  each  use  of  a  principal 
trademark  that  the  franchisor  believes 
constitutes  an  infringement  that  could 
materially  affect  the  franchisee's  use  of 
a  trademark,  disclose: 

(i)  The  nature  of  the  infringement; 

(ii)  The  location(s]  where  me 
infringement  is  occurring; 

(iii)  The  length  of  time  of  the 
infringement  {to  the  extent  known);  and 

(iv)  Action  taken  by  the  franchisor. 

(n)  Item  14:  Patents,  Copyrights,  and 
Proprietary  Information. 

(1)  Disclose  whether  the  franchisor 
owns  rights  in  patents  or  copyrights  that 
are  material  to  the  franchise.  For  each 
patent  or  copyright: 

(i)  Describe  the  patent  or  copyright 
and  its  relationship  to  the  franchise; 

(ii)  State  the  duration  of  the  patent  or 
copyright; 

(hi)  For  copyrights,  state: 

(A)  The  registration  number  and  date 
of  each  copyright;  and. 

(B)  Whether  the  franchisor  can  and 
intends  to  renew  the  copyright. 

(iv)  For  patents,  state: 

(A)  The  patent  nimiber,  issue  date, 
and  title  for  each  patent,  and  the  serial 
number,  filing  date,  and  title  of  each 
patent  application;  and 

(B)  Describe  the  type  of  patent  or 
patent  application  (e.g.,  mechanical, 
process,  or  design). 


(2)  Describe  any  ciurent  material 
determination  of  the  y.S.  Patent  and 
Trademark  Office,  the  U.S.  Copyright 
Office,  or  a  court  regarding  the  patent  or 
copyright.  Include  the  forum  and  case 
number.  Describe  how  the 
determination  affects  the  franchised 
business. 

(3)  State  the  forum,  case  nimiber, 
claims  asserted,  issues  involved,  and 
effective  determinations  for  any  material 
proceeding  pending  in  the  U.S.  Patent 
and  Trademark  Office  or  the  U.S.  Court 
of  Appeals  for  the  Federal  Circuit.** 

(4)  If  an  agreement  limits  the  use  of 
the  patent,  patent  application,  or 
copyright,  state  the  parties  to  and 
duration  of  the  agreement,  the  extent  to 
which  the  franchisee  may  be  affected  by 
the  agreement,  and  other  material  terms 
of  the  agreement. 

(5)  Disclose  the  franchisor's  obligation 
to  protect  the  patent,  patent  application, 
or  copyright  and  to  defend  the 
franchisee  against  claims  arising  frtDm 
the  franchisee's  use  of  the  patented  or 
copyrighted  items.  Disclose  further: 

(i)  Wbether  the  fianchisee  must  notify 
the  franchisor  of  claims  or 
infringements  or  if  the  action  is 
discretionary; 

(ii)  Whether  the  franchise  agreement 
requires  the  franchisor  to  take 
affirmative  action  when  notified  of 
infringement.  Disclose  who  has  the  right 
to  control  litigation; 

(iii)  Whether  the  franchisor  must 
participate  in  the  defense  of  a  franchisee 
or  indemnify  the  franchisee  for 
expenses  or  damages  in  a  proceeding 
involving  a  patent,  patent  application, 
or  copyright  licensed  to  the  franchisee; 

(iv)  Requirements  that  the  franchisee 
modify  or  discontinue  use  of  the  subject 
matter  covered  by  the  patent  or 
copyright;  and 

(v)  TTie  franchisee's  rights  under  the 
franchise  agreement  if  the  franchisor 
requires  the  franchisee  to  modify  or 
discontinue  use  of  the  subject  matter 
covered  by  the  patent  or  copyright. 

(6)  If  the  franchisor  actually  knows  of 
an  infringement  that  could  materially 
affect  the  franchisee,  disclose: 

(i)  The  nat\u-e  of  the  infringement; 

(ii)  The  location(s)  where  tiie 
infringement  is  occurring; 

(iii)  The  length  of  time  of  the 
infiingement;  and 

(iv)  Action  taken  or  anticipated  by  the 
franchisor. 

(7)  If  the  franchisor  claims  proprietary 
rights  in  other  confidential  information 
or  trade  secrets,  describe  in  general 


"  Franchisors  may  include  a  summary  opinion  of 
counsel  concerning  any  action  if  a  consent  to  use 
the  summary  opinion  is  included  as  part  of  the 
disclosure  document. 


terms  the  proprietary  information 
commimicated  to  the  franchisee  and  the 
terms  and  conditions  for  use  by  the 
franchisee.  The  franchisor  need  only 
describe  the  general  nature  of  the 
proprietary  information,  such  as 
whether  a  formula  or  recipe  is 
considered  to  be  a  trade  secret. 

(0)  Item  15:  Obligation  to  Participate 
in  the  Actual  Operation  of  the  Franchise 
Business. 

(1)  Disclose  the  franchisee's  obligation 
to  participate  personally  in  the  direct 
operation  of  the  franchise  business  and 
whether  the  franchisor  recommends 
participation.  Include  obligations 
arising  bxtm  any  written  agreement  or 
from  the  franchisor's  practice. 

(2)  If  personal  "on-premises" 
supervision  is  not  reqiured,  disclose  the 
following: 

(i)  If  the  franchisee  is  an  individual, 
state: 

(A)  Whether  the  franchisor 
recommends  on-premises  supervision 
by  the  franchisee; 

(B)  Limitations  on  whom  the 
franchisee  can  hire  as  an  on-premises 
supervisor,  and 

(C)  Whether  an  on-premises 
supervisor  must  successfully  complete 
the  franchisor's  training,  program. 

(ii)  If  the  franchisee  is  a  business 
entity,  state  the  amount  of  equity 
interest  that  the  on-premises  supervisor  . 
must  have  in  the  franchise. 

(3)  Disclose  any  restrictions  that  the 
franchisee  must  place  on  its  manager 
(e.g.,  maintain  trade  secrets,  covenants 
not  to  compete). 

(p)  Item  16:  Restrictions  on  What  the 
Franchisee  May  Sell.  Disclose  any 
franchisor-imposed  restrictions  or 
conditions  on  the  goods  or  services  that 
the  franchisee  may  sell  or  that  limit  the 
franchisee's  customers.  Disclose  further: 

(1)  Any  obligation  on  the  frandiisee  to 
sell  only  goods  and  services  approved 
by  the  franchisor; 

i2)  Any  obligation  on  the  fianchisee  to 
sell  all  goods  and  services  authorized  by 
the  franchisor; 

(3)  Whether  the  franchisor  has  the 
right  to  change  the  t)rpes  of  authorized 
goods  and  services  and  whether  there 
are  limits  on  the  franchisor's  right  to 
make  changes;  and 

(4)  Any  restrictions  on  the 
franchisee's  customers. 

(q)  Item  17:  Renewal,  Termination, 
Transfer,  and  Dispute  Resolution. 
Disclose,  in  the  tabular  form  shown 
below,  a  table  that  cross-references  each 
emmierated  franchise  relationship  item 
with  the  applicable  provision  in  ^e 
franchise  or  related  agreement. 
Summarize  briefly  each  contractual 
provision.  If  a  particular  item  is  not 
applicable,  state  "Not  Applicable."  If 
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the  agreement  is  silent  concerning  one 
of  the  listed  provisions,  but  the 
firanchisor  unilaterally  offers  to  provide 
certain  benefits  or  protections  to 
franchisees  as  a  matter  of  policy,  use  a 


footnote  to  describe  this  policy  and  state    provisions  in  the  agreements  attached  to 
whether  the  policy  is  subject  to  change,      this  disclosiue  document 

This  table  lists  certain  important 
provisions  of  the  franchise  and  related 
agreements.  You  should  read  these 


Provision 


a.  Length  of  the  franchise  term. 

b.  Renewal  or  extension  of  the  term. 

c.  Requirements  for  franchisee  to  renew  or  extend. 

d.  Termination  by  franchisee. 

e.  Termination  by  franchisor-  without  cause. 

f.  Termination  by  franchisor  with  cause. 

g.  "Cause"  defined— curable  defaults. 

h.  "Cause"  defined— noncurable  defaults. 

i.  Franchisee's  obligations  on  termination/non-renewal. 

j.  Assignment  of  contract  by  franchisor. 

k.  "Transfer"  by  franchisee— defined. 

I.  Franchisor  approval  of  transfer  by  franchisee. 

m.  Conditions  for  franchisor  approval  of  transfer. 

n.  Franchisor's  right  of  first  refusal  to  acquire  franchisee's 
tHiSiness. 

0.  Franchisor's  option  to  purchase  franchisee's  business. 

p.  Death  or  disability  of  franchisee. 

q.  Non-competition  covenants  during  the  term  of  the  fran- 
chise. 

r.  Non-competition  covenants  after  the  franchise  is  ternii- 
nated  or  expires. 

s.  Modification  of  the  agreement. 

t.  Integration/merger  clause. 

u.  Dispute  resolution  by  arbitration  or  mediation. 

V.  Choice  of  forum. 

w.  Choice  of  law. 


Section  in  franchise  or  other  agreement 


Summary 


(r)  Item  18:  Public  Figxu«s.  Disclose 
the  following  information  about  any 
public  figures  involved  in  the  fi^nchise. 
A  public  figure  means  a  person  whose 
name  or  physical  appearance  is 
generally  known  to  \he  public  in  the 
geographic  area  where  the  franchise  will 
be  located. 

(1)  Any  compensation  paid  or 
promised  to  a  public  figure  arising  bom 
either  the  use  of  the  public  figure  in  the 
firanchise  name  or  symbol;  or  the 
endorsement  or  recommendation  of  the 
franchise  to  prospective  franchisees. 

(2)  The  extent  to  which  the  public 
figure  is  involved  in  the  actual 
management  or  control  of  the 
franchisor.  Describe  the  public  figure's 
position  and  duties  in  the  franchisor's 
business  structure. 

(3)  The  total  investment  of  the  public 
figure  in  the  franchisor.  Describe  the 
extent  of  the  amount  contributed  in 
services  performed  or  to  be  performed. 
State  the  tjrpe  of  investment  (e.g., 
conunon  stock,  promissory  note). 

(s)  Item  19:  Financial  Performance 
Representations. 
(1)  All  franchisors  begin  by  stating: 
The  FTC's  Franchise  Rule  permits  a 
franchisor  to  provide  information  about 
the  actual  or  potential  financial 
performance  of  its  franchised  and/or 
franchisor-owned  outlets,  if  there  is  a 
reasonable  basis  for  the  information. 


and  if  the  information  is  included  in  the 
disclosure  dociunent.  Financial 
performance  information  that  differs 
from  that  included  in  Item  19  may  be 
given  only  where:  a  fitmchisor  provides 
the  actual  records  of  an  existing  outlet 
you  are  considering  buying;  or  a 
franchisor  provides  financial 
performance  information  in  paragraph 
(s)  of  this  section  and  supplements  diat 
information  by  providing,  for  example, 
information  about  possible  performance 
at  a  particular  location. 

(2 J  If  a  franchisor  does  not  provide 
any  financial  performance 
representations,  also  state: 

Tliis  franchisor  does  not  make  any 
representations  about  a  franchisee's     - 
financial  performance.  We  also  do  not 
authorize  our  employees  or 
representatives  to  make  any  such 
representations  either  orally  or  in 
writing.  If  you  receive  any  financial 
performance  information  or  projections 
of  your  futxue  income,  you  should 
report  it  to  the  franchisor's  management 
by  contacting  [name  and  address  of 
person  to  be  notified],  the  Federal  Trade 
Commission,  and  the  appropriate  State 
regulatory  agencies. 

(3)  If  the  franchisor  makes  any 
financial  performance  representations  to 
prospective  franchisees,  the  franchisor 
must  have  a  reasonable  basis  and 
written  substantiation  for  the 


representations  at  the  time  they  are 
made,  and  must  state  the 
representations  in  its  Item  19  disclosure. 
The  franchisor  must  also  disclose  the 
following: 

(i)  Whether  the  representation  is  an 
historical  financial  performance 
representation  about  the  franchise 
system's  existing  outlets,"  or  a  subset  of 
those  outlets,  or  is  a  forecast  of  the 
prospective  franchisee's  futiue  financial 
performance.'" 

(ii)  If  the  representation  relates  to  the 
past  performance  of  the  franchise 
system's  existing  outlets,  disclose  the 
material  bases  for  the  representation, 
including: 

(A)  Whether  the  representation  relates 
to  the  performance  of  all  of  the  franchise 
system's  existing  outlets  or  only  to  a 
subset  of  outlets  that  share  a  particular 
set  of  characteristics  (e.g.,  geographic 
location,  type  of  location  (such  as  free 


"  If  a  financial  performance  representation  is  a 
representation  concerning  historical  financial 
performance  or  if  historical  financial  performance 
data  are  used  as  the  basis  for  a  forecast  of  future 
earnings,  the  historical  data  must  be  prepared 
according  to  U.S.  generally  accepted  accounting 
principles. 

>*  A  statement  or  prediction  of  future 
performance  that  is  prepared  as  a  forecast  in 
accordance  with  the  statement  on  standards  for 
accountants'  services  on  prospective  financial 
information  (or  its  successor)  issued  by  the 
American  Institute  of  Certified  Public  Accountants, 
Inc.,  is  presumed  to  have  a  reasonable  t>asis. 
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standing  vs.  shopping  center),  degree  of 
competition  in  the  market  area,  length 
of  time  the  outlets  have  been  in 
operation,  services  or  goods  sold, 
services  supplied  by  the  franchisor,  and 
whether  the  imits  are  franchised  or 
franchisor-owned  or  operated); 

(B)  The  dates  during  which  the 
reported  level  of  financial  performance 
was  achieved; 

(C)  The  total  number  of  outlets  that 
existed  in  the  relevant  period  and.  if 
different,  the  number  of  outlets  that  had 
the  described  characteristics; 

(D)  The  number  of  outlets  with  the 
described  characteristics  whose  actual 
financial  performance  data  were  utilized 
in  arriving  at  the  representation; 

(E)  Of  those  outlets  whose  data  were 
utilized  in  arriving  at  the  representation, 
the  number  and  percent  that  actually 
attained  or  surpassed  the  stated 
residts;  '^  and 

(F)  Qiaracteristics  of  the  included 
outlets,  such  as  those  noted  in 
paragraph  (s)(3)(i)  of  this  section,  that 
may  diner  materially  from  those  of  the 
outlet  that  may  be  offered  to  a 
prospective  franchisee. 

(iii)  If  the  representation  is  a  forecast 
of  future  financial  performance,  state 
the  material  bases  and  assumptions  on 


which  the  projection  is  based.  The 
material  assumptions  underlying  a 
forecast  include  significant  factors  upon 
which  a  franchisee's  future  results  are 
expected  to  depend.  These  factors 
include,  for  example,  economic  or 
market  conditions  that  are  basic  to  a 
franchisee's  operation,  and  encompass 
matters  affecting,  among  other  things,  a 
franchisee's  sales,  the  cost  of  goods  or 
services  sold,  and  operating  expenses; 

(iv)  Include  a  conspicuous 
admonition  that  a  new  franchisee's 
individual  financial  results  may  differ 
from  the  result  stated  in  the  financial 
performance  representation;  and 

(v)  State  that  written  substantiation 
for  the  financial  performance 
representation  will  be  made  available  to 
the  prospective  franchisee  upon 
reasonable  request.'* 

(4)  If  a  franchisor  wishes  to  disclose 
only  the  actual  operating  results  for  a 
specific  ouUet  being  offered  for  sale,  it 
is  not  required  to  comply  with  this 
section,  provided  the  information  is 
given  only  to  potential  purchasers  of 
that  outlet  and  is  accompanied  by  the 
name  and  last  known  address  of  each 
owner  of  the  outlet  during  the  prior 
three  years.         , 


(5)  If  fisiandal  performance 
representations  are  provided  in 
paragraph  (s)  of  this  section,  the 
franchisor  may  deliver  to  a  prospective 
franchisee  a  supplemental  financial 
performance  representation  about  a 
particular  location  or  variation,  apart 
from  the  disclosure  document.  The 
supplemental  representation  must: 

(i)  be  in  writing; 

(ii)  explain  the  departure  from  the 
financial  performance  representation  in 
the  disclosure  document; 

(iii)  be  prepared  in  accordance  with 
the  requirement  set  forth  above  in 
paragraphs  (s){3){i)-{iii)  of  this  section; 
and 

(iv)  be  left  with  the  prospective 
franchisee. 

(t)  Item  20:  Outiets  and  Franchisee 
Information. 

(1)  Disclose,  in  the  tabular  form 
shown  below,  the  status  of  franchised 
outlets  by  State  for  each  of  the 
franchisor's  last  three  fiscal  years.  For 
purposes  of  this  paragraph,  "outlets" 
includes  outiets  of  a  type  substantially 
similar  to  that  offered  to  the  prospective 
franchisee.  A  sample  Item  20(1)  Table  is 
attached  as  Appendix  B  to  this  part. 


Franchised  Outlets  Summary  for  Years 

[YR-3— YR-I] 


State  and  year 


(1) 


State: 


Totals: 


YR-1 
YR-4 
YR-3 

YR-1 
YR-2 
YR-3 


Outiets  at 

t>eginnjng 

of  fiscal 

year 


(2) 


Outiets 

with 
same 
owner- 
ship at 
end  of  fis- 
cal year 


(3) 


Outiets 

termi- 
nated by 
franchisor 
during  the 

fisoal 

year 


(4) 


Outiets 
reac- 
quired by 
franchisor 
during  the 
fisod 
year 


(5) 


Outiets 
trans- 
ferred by 
franchisee 
to  new 
owner 
during  ttie 
fiscal  year 


(6) 


Outiets 
tiiat  were 
not  re- 
newed 
during  the 
fiscal 
year 


(7) 


Outiets 

that 

ceased 

operation 

or  closed 

for  other 

reasons 

during  ttw 

fiscal 

year 

(8) 


Total 

numt)er 
of  outiets 
discon- 
tinued 
during  the 
fiscal 
year 


(9) 


Total  out- 
lets in  op- 
eration at 
end  of  fis- 
cal year 


(10) 


(i)  In  column  (1),  list  each  State  where  one 
or  more  franchised  outlets  are  located.  Below 
each  State,  list  each  of  the  last  three  fiscal 
years. 


"  An  historical  financial  performance 
representation  will  have  a  reasonable  basis  if  it  is 
representative  of  the  usual  experience  of  the 
system's  outlets  or  a  subset  of  those  outlets  that 
share  specified  characteristics.  A  representation 
would  not  have  a  reasonable  basis  if,  for  example, 
only  a  small  minority  of  the  stated  set  of  Sranchisees 
earn  such  an  amount,  if  profits  were  due  to  non- 
recurring conditions,  of  if  the  franchisees  used 


(ii)  In  column  (2).  disclose  the  nimiber  of 
outlets  in  each  State  in  operation  at  the 
beginning  of  each  fiscal  year. 

(iii)  In  column  (3),  disclose  the  number  of 
outlets  in  each  State  where  the  controlling 


inconsistent  systems  for  reporting  financial 
performance  information. 

'*  Franchisors  must  possess  written 
substantiation  for  any  financial  performance 
representations  and  must  make  this  substantiatioii 
available  to  prospective  franchisees  and  the 
Commission  upon  reasonable  request.  The 
franchisor  may  impose  reasonable  time  and  place 
limitations,  and  may  restrict  copying  of  documents. 
However,  restrictions  that  as  a  practical  matter 


ownership  of  the  outlet  did  not  change 
during  the  year. 

(iv)  In  column  (4),  disclose  the  number  of 
outlets  in  each  State  where  the  franchisee 
operating  the  outlet  at  the  beginning  of  the 


frustrate  a  franchisee's  ability  to  review  the 
franchisor's  financial  performance  information  will 
be  deemed  to  violate  the  Rule.  See  Section  436.10(c) 
(prohibition  on  failing  to  make  information 
available).  In  order  to  protect  franchisees  from 
unwarranted  disclosure  of  sensitive  financial 
information,  the  franchisor  may  delete  information 
that  might  identify  the  franchisee.  This  limitation, 
however,  does  not  apply  to  disclosures  made  to  the 
Commission. 
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fiscal  year  did  not  operate  the  outlet  at  the 
end  of  the  fiscal  year  because  the  franchisor 
terminated  or  canceled  the  franchise 
agreement  without  providing  any 
consideration  to  the  franchisee  (whether  by 
payment  or  forgiveness  or  assumption  of 
debt)  before  the  end  of  the  agreement  term. 
For  purposes  of  this  Item,  a  termination  or 
cancellation  occurs  when  the  franchisor 
sends  the  franchisee  an  unconditional  notice 
of  intent  to  exercise  its  right  to  terminate  or 
cancel  the  franchise  agreement. 

(v)  In  column  (5),  disclose  the  number  of 
outlets  in  each  State  where  the  franchisee 
operating  the  outlet  at  the  beginning  of  the 
fiscal  year  did  not  operate  the  outlet  at  the 
end  of  the  fiscal  year  because  the  franchisor 
reacquired  the  outlet  for  consideration 
(whether  by  payment  or  forgiveness  or 
assumption  of  debt)  from  that  franchisee    • 
before  the  end  of  the  agreement  term. 

(vi)  In  colimm  (6),  disclose  the  number  of 
outlets  in  each  State  where  the  franchisee 
operating  the  outlet  at  the  beginning  of  the 
fiscal  year  did  not  operate  the  outlet  at  the 
end  of  the  fiscal  year  because  that  franchisee 
transferred  controlling  interest  in  the 


franchise  to  one  or  more  new  owners,  other 
than  the  franchisor  or  an  affiliate,  before  the 
end  of  the  agreement  term. 

(vii)  In  column  (7),  disclose  the  number  of 
outlets  in  each  State  where  the  franchisee 
operating  the  outlet  at  the  beginning  of  the 
fiscal  year  did  not  operate  the  outlet  at  the 
end  of  the  fiscal  year  because  the  franchise 
agreement  was  not  renewed  at  the  end  of  its 
term.  For  purposes  of  this  Item,  a  noru«newal 
occurs  when  the  franchisor  sends  the 
franchisee  an  unconditional  notice  of  intent 
to  exercise  its  right  not  to  renew  the  franchise 
agreement  after  it  expires. 

(viii)  In  column  (8),  disclose  the  number  of 
outlets  in  each  State  where  the  franchisee 
operating  the  outlet  at  the  beginning  of  the 
fiscal  year  did  not  operate  the  outlet  at  the 
end  of  the  fiscal  year  for  reasons  other  than 
termination,  reacquisition,  transfer,  or  post- 
term  non-renewal  (include  here  outlets  that 
are  still  owned  by  the  franchisee  operating 
the  outlet  at  the  beginning  of  the  fiscal  year, 
but  which  have  ceased  to  do  business  under 
the  franchise  agreement). 

(ix)  In  column  (9),  disclose  the  total 
number  of  outlets  in  the  State  where  a 


franchisee  operating  an  outlet  at  the 
beginning  of  the  year  did  not  continue  to 
operate  the  outlet  at  the  end  of  the  fiscal  year. 
This  figure  should  be  the  sum  of  the  figures 
in  columns  (4)  through  (8). 

(x)  In  column  (10),  disclose  the  number  of 
outlets  in  each  State  in  operation  at  the  end 
of  the  fiscal  year. 

(xi)  Report  the  ownership  status  of  each 
outlet  only  once.  The  sum  of  columns  (3)  and 
(9)  should  equal  the  number  of  outlets  at  the 
b^inning  of  the  fiscal  year  (column  2).  If  an 
outlet  is  involved  in  more  than  one 
ownership  change  in  a  given  fiscal  year, 
report  only  the  change  in  ownership  by  the 
franchisee  operating  the  outlet  at  the 
beginning  of  the  year.  If  the  change  in 
ownership  of  an  outlet  could  be  reported  in 
more  than  one  category,  report  only  the  event 
that  occurred  first  chronologically. 

(2)  Disclose,  in  the  tabular  form 
shown  below,  a  table  showing  the  status 
of  franchisor-owned  outlets  by  State  for 
each  of  the  franchisor's  last  three  fiscal 
years.  A  sample  Item  20(2)  Table  is 
attached  as  Appendix  C  to  this  part. 


Franchisor-Owned  Outlets  Summary  for  [YR-3— YR-1] 


State  and  year 


(1) 


State: 
YR-1 
YR-2 
YR-3 

Totals: 
YR-1 
YR-2 
YR-3 


Outlets  oper- 
ating at  the 
beginning  of 
the  fiscal  year 

(2) 


Outlets 
opened  during 
the  fiscal  year 

(3) 


Outlets  closed 
during  the  fis- 
cal year 


Total  number 

of  outlets  at 

ttie  end  of  the 

fiscal  year 

(5) 


(i)  In  column  (1).  list  each  State  where  one 
or  more  franchisor-owned  outlets  are  located. 
Below  each  State,  list  each  of  the  last  three 
fiscal  years. 

(ii)  In  columii  (2),  disclose  the  number  of 
fianchisor-ovraed  outlets  in  each  State 
operating  at  the  beginning  of  each  fiscal  year. 

(iii)  In  column  (3),  disclose  the  number  of 
franchisor-ov«ied  outlets  opened  in  each 
State  during  each  fiscal  year. 


(iv)  In  column  (4),  disclose  the  number  of 
fitmchisor-owned  outlets  closed  in  each  State 
during  each  fiscal  year. 

(v)  In  column  (5),  disclose  the  number  of 
frajichisor-ov«ied  outlets  in  operation  in  each 
State  at  the  end  of  each  fiscal  year. 

(3)  Disclose,  in  the  tabular  form 
shown  below,  an  estimate  for  each 
applicable  State  that  reflects  the  number 

PROJECTED  Openings  As  of 

[Close  of  Fiscal  Yeaii 


of  franchised  and  franchisor-owned 
outlets  to  be  opened  during  the  one-year 
period  after  the  close  of  the  franchisor's 
most  recent  fiscal  year.  A  sample  Item 
20(3)  Table  is  attached  as  Appendix  D 
to  this  part. 


State 


(1) 


Totals 


Franchise  agreements  signed  but 
outlet  not  open 


(2) 


Projected  franchised  outlets  in  the 
next  fiscal  year 


(3) 


projected  franchisor-owned  outlets 
in  the  next  fiscal  year 


(4) 


(i)  In  colunm  (1),  list  each  State  where  the 
franchisor  has  signed  a  franchise  agreement, 
but  the  outlet  is  not  yet  opened,  as  well  as 
each  State  where  the  franchisor  expects  to 
open  a  new  outlet  (franchisor-owned  or 
franchised)  in  the  next  fiscal  year. 


(ii)  In  column  (2),  disclose  the  number  of 
franchise  agreements  signed  in  each  State 
where  the  outlet  is  not  yet  opened. 

(iii)  In  column  (3).  disclose  the  projected 
number  of  new  franchised  outlets  in  each 
State  in  the  next  fiscal  year. 


(iv)  In  column  (4),  disclose  the  projected 
number  of  new  franchisor-owned  outlets  in 
the  next  fiscal  year. 

(4)  Disclose  the  names  of  all  current 
fr^chisees  and  the  address  and 
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telephone  number  of  each  of  their 
outlets.  In  the  alternative,  the  franchisor 
may  disclose  all  franchisee!  outlets  in 
the  State,  but  if  these  franchised  outlets 
total  fewer  than  100,  disclose  franchised 
outlets  from  contiguous  States  and  then 
the  next  closest  State{s)  until  at  least 
100  franchised  outlets  are  listed. 

(5)  Disclose  the  name  and  last  known 
home  address  and  telephone  niunber  of 
every  franchisee  who  has  had  an  outlet 
terminated,  canceled,  not  renewed,  or 
otherwise  voluntarily  or  involimtarily 
ceased  to  do  business  under  the 
franchise  agreement  diu-ing  the  most 
recently  completed  fiscal  year  or  who 
has  not  communicated  with  the 
franchisor  within  10  weeks  of  the 
disclosure  dociunent  issuance  date. 

(6)  If  franchisees  have  signed  gag 
clauses  in  a  franchise  agreement, 
settlement,  or  in  any  other  contract, 
during  the  last  three  fiscal  years: 

(i)  State:  "In  some  instances,  current 
and  former  franchisees  sign  provisions 
restricting  their  ability  to  speak  openly 
about  their  experience  with  [name  of 
franchise  system].  While  we  encourage 
you  to  speak  with  current  and  former 
franchisees,  be  aware  that  not  all  such 
franchisees  will  be  able  to  communicate 
with  you." 

(ii)  Franchisors  may  also  disclose  the 
number  and  percentage  of  current  and. 
former  franchisees  who  during  each  of 
the  last  three  fiscal  years  have  signed 
agreements  that  include  gag  clauses  and 
may  disclose  the  circumstances  under 
which  such  clauses  were  signed. 

(7)  Disclose  the  name,  address,  and 
telephone  nimiber  of  each  trademark- 
specific  franchisee  organization 
associated  with  the  franchise  system 
being  offered,  if  such  organization: 

(i)  Has  been  created,  supported,  or 
recoenized  by  the  franchisor;  or 

{iijls  incorporated  and  asks  the 
franchisor  to  be  included  in  the 
franchisor's  disclosure  document  during 
the  next  fiscal  year.  All  such 
organizations  must  renew  their  request 
for  inclusion  in  disclosure  dociunents 
on  an  aimual  basis.  The  franchisor  has 
no  obligation  to  verify  the  organization's 
continued  existence  during  or  at  the  end 
of  each  fiscal  year. 

(u)  Item  21:  Financial  Statements. 

(1)  Include  the  following  financial 
statements  prepared  according  to 
generally  accepted  United  States 
accounting  principles.  Except  as 
provided  in  paragraph  (u)(2)  of  this 
section,  these  financial  statements  must 
be  audited  by  an  independent  certified 
public  accountant.  Present  the  required 
financial  statements  in  a  tabular  form 
that  compares  at  least  two  fiscal  years. 

(i)  Financial  statements:  The 
franchisor's  balance  sheet  for  the 


jjrevious  two  fiscal  year-ends  before  the 
disclosiu^  document  issuance  date.  In 
addition,  include  statements  of 
operations,  of  stockholders  equity,  and 
of  cash  flows  for  each  of  the  franchisor's 
previous  three  fiscal  years. 

(ii)  Affiliated  company  statements: 
Instead  of  the  disclosure  required  by 
paragraph  (u)(l)(i)  of  this  Section,  the 
franchisor  may  include  financial 
statements  of  its  affiliated  company  if 
the  affiliated  company's  financial 
statements  satisfy  paragraph  (u)(l)(i)  of 
this  section  and  the  affiliated  company 
absolutely  andunconditionally 
guarantees  to  assimie  the  duties  and 
obligations  of  the  fianchisor  under  the 
franchise  agreement.  The  affiliate's 
guarantee  must  cover  aU  of  the 
franchisor's  obligations  to  the 
fianchisee,  but  is  not  required  to  extend 
to  third  parties.  If  this  alternative  is 
used,  disclose  the  existence  of  a 
guarantee. 

(iii)  Consolidated  and  separate 
statements: 

(A)  When  a  fianchisor  owns  a  direct 
or  beneficial  controlling  financial 
interest  in  another  corporation,  its 
financial  statements  should  reflect  the 
financial  condition  of  the  franchisor  and 
its  subsidiaries. 

(B)  Include  separate  financial 
statements  for  the  franchisor  and  any 
subfranchisor  or  comparable  entity. 

(C)  Include  separate  financial 
statements,  for  a  company  controlling  80 
percent  or  more  of  a  franchisor. 

(2)  To  the  extent  that  start-up 
franchise  systems  do  not  yet  have 
audited  financial  statements,  they  may 
phase-in  the  use  of  audited  financial 
statements  according  to  the  following 
schedule: 

(i)  If  this  is  the  The  following  finan- 

franchisor's:  cial  statements  in- 

cluded in  the 
franchisor's  disclo- 
sure document 
must  be  audited. 
None. 


(A)  First  partial  or 
full  Hscal  year 
selling  fran- 
chises. 

(B)  Second  Hscal 
year  selling  fran- 
chises. 

(C)  Third  and  sub- 
sequent Hscal 
years  selling 
franchises. 


Balance  sheet  opin- 
ion as  of  the  end 
of  the  last  fiscal 
year. 

All  required  finan- 
cial statements  for 
the  previous  fiscal 
year,  plus  any  pre- 
viously disclosed 
audited  statements 
that  still  must  be 
disclosed  accord- 
ing to  paragraph 
(u)(l)(i)  of  this  sec- 
tion. 

(ii)  Audited  financial  statements  shall 
be  prepared  as  soon  as  practicable. 


(iii)  Unaudited  statements  should  be 
in  a  format  that  conforms  as  closely  as 
possible  to  audited  statements. 

(iv)  Disclose  clearly  and 
conspicuously  in  paragraph  (u)  of  this 
section  the  following,  if  applicable: 

(A)  The  franchisor  has  not  been  in 
business  for  three  years  or  more,  and 
cannot  include  all  of  the  financial 
statements  required  in  paragraph 
(u)(l}(i)  of  this  section;  or 

(B)  The  franchisor  includes  one  or 
-  more  years  of  unaudited  financial 

statements. 

(v)  In  the  event  a  start-up  franchise 
system  begins  offering  fremchises  before 
the  close  of  its  first  full  fiscal  year  of 
operations,  provide  at  a  minimum  the 
company's  imaudited  opening  balance 
sheet. 

(v)  Item  22:  Contracts.  Attach  a  copy 
of  all  proposed  agreements  regarding  the 
franchise  offering,  including  &e 
franchise  agreement  and  any  lease, 
options,  and  purchase  agreements. 

(w)  Item  23:  Receipt. 

(1)  Include  the  following  detachable 
acknowledgment  of  receipt  in  the  form 
set  out  below. 

(i)  State  the  following: 

This  disclosure  dociunent 
stunmarizes  certain  provisions  of  the 
franchise  agreement  and  other 
information  in  plain  language.  Read  this 
disclostue  document  and  all  agreements 
carefully. 

If  [name  of  franchisor]  offers  you  a 
franchise,  it  must  provide  this 
disclosure  dociunent  to  you  14  days 
before  the  earlier  of: 

(1)  the  signing  of  a  binding  agreement; 
or 

(2)  any  payment  to  [name  of 
franchisor  or  affiliate]. 

You  must  also  receive  a  franchise 
agreement  containing  all  material  terms 
at  least  5  days  before  you  sign  a 
franchise  agreement. 

If  [name  of  franchisor]  does  not 
deliver  this  disclosure  dociunent  on 
time  or  if  it  contains  a  false  or 
misleading  statement,  or  a  material 
omission,  a  violation  of  federal  law  and 
State  law  may  have  occurred  and  should 
be  reported  to  the  Federal  Trade 
Commission,  Washington,  D.C.  20580 
and  [State  agency]. 

(ii)  Disclose  the  name,  principal 
business  address,  and  telephone  number 
of  any  subfranchisor  or  franchise  broker 
offiering  the  franchise. 

(iii)  State  the  issuance  date. 

(iv)  If  not  disclosed  in  §  436.5(a),  state 
the  name  and  address  of  the  franchisor's 
registered  agent  authorized  to  receive 
service  of  process. 

(v)  Provide  the  following  statement: 

I  have  received  a  disclosure  document 

dated that  included  the  following 

Exhibits:' 
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(vi)  List  the  title  of  all  attached 
Exhibits. 

(vii)  Provide  a  space  for  the 
franchisee's  signatiue  and  date. 

(viii)  Franchisors  may  include  any 
specific  instructions  for  returning  the 
receipt  (e.g.,  street  address,  E-mail 
address,  facsimile  telephone  nimiber). 

(2)  Franchisors  shall  obtain  a  signed 
copy  of  the  receipt  at  least  5  days  before 
the  franchise  agreement  is  signed  or  the 
prospective  fraiichisee  pays  any  fee  in 
connection  with  the  franchise  sale. 

(3)  For  each  completed  franchise  sale, 
firamchisors  shall  retain  a  copy  of  the 
signed  receipt  for  a  period  of  at  least  3 
years. 

Subpart  D— Instructions 

§436.6    Instructions  for  Preparing 
Disclosure  Documents  ' 

(a)  Disclose  the  information  required 
in  sections  436.3-436.5  clearly,  legibly, 
and  concisely  stated  in  a  single 
document,  using  plain  English. 

(b)  Respond  fuUy  to  each  disclosure 
Item.  If  a  particular  disclosure  Item  is 
not  applicable,  respond  negatively, 
including  a  reference  to  the  type  of 
information  required  to  be  disclosed  by 
the  Item.  Precede  each  disclosure  Item 
with  the  appropriate  heading. 

(c)  Do  not  include  any  materials  or 
information  other  than  that  required  by 
this  Rule  or  by  State  law  not  preempted 
by  this  Rule.  Franchisors  may  prepare 
multi-State  disclosure  documents  by 
including  State-specific  information  in 
the  text  of  the  disclosure  document  or 
in  Exhibits  attached  to  the  disclosure 
document. 

(d)  Subfranchisors  should  disclose  the 
required  information  about  the 
franchisor,  and,  to  the  extent  applicable, 
the  same  information  concerning  the 
subfranchisor. 

}  436.7    Instructions  For  Electronic 
Dtodosurs  Documsnts. 

Franchise  sellers  can  furnish 
disclosures  electronically  under  the 
following  conditions: 

(a)  The  prospective  franchisee 
expressly  consents  to  accept  the 
disclosures  in  the  electronic  medium 
o£Fered  by  the  franchise  seller. 
Prospective  franchisees,  however, 
always  retain  the  right  to  obtain  a  paper 
disclosure  document  from  the  franchise 
seller  up  until  the  time  of  the  sale. 

(b)  The  franchise  seller 
simultaneously  furnishes  the 
prospective  franchisee  with  a  paper 
summary  document  containing  only  the 
following  three  items  from  the 
franchisor's  disclosure  document: 

(1)  The  cover  page; 

(2)  The  table  of  contents;  and 


(3)  Two  copies  of  the  franchisor's  Item 
23  Receipt,  with  instructions  to 
acknowledge  receipt  through  a 
signature. 

(c)  The  electronic  version  of  the 
franchisor's  disclosure  document  must 
be  capable  of  being  printed, 
downloaded  onto  computer  disk,  or 
otherwise  preserved  by  a  prospective 
franchisee  as  one  single  document. 

(d)  The  electronic  version  of  the 
franchisor's  disclosxue  document  must 
be  a  self-contained  document  that  is  the 
functional  equivalent  of  a  paper 
disclosure  dociiment.  A  prospective 
franchisee  must  be  able  to  read  each 
part  of  the  disclosure  dociunent, 
including  attachments,  without  having 
to  take  any  affirmative  action  other  than 
scrolling  through  the  document. 

(e)  For  the  sole  purpose  of  enhancing 
the  prospective  franchisee's  ability  to 
maneuver  through  the  electronic  version 
of  the  disclosure  document,  the 
franchisor  may  include  scroll  bars, 
internal  links,  and  search  features.  All 
other  features  (e.g.,  multimedia  tools 
such  as  audio,  video,  animation,  or  pop- 
up screens)  are  prohibited. 

(f)  The  electronic  version  of  the 
framchisor's  disclosure  document  must 
remain  accessible  at  least  until  the  time 
of  the  sale.  An  electronic  vwsion  will 
still  be  deemed  accessible  if 
technological  failiues  occur  that  are 
beyond  the  franchisor's  reasonable 
control.  Further,  an  electronic  version 
on  the  Internet  will  be  deemed 
accessible  if  it  is  updated  and  replaced 
with  a  more  crurent  version. 

(g)  Franchisors  furnishing  disclosxue 
dociiments  electronically  must  retain, 
and  make  available  to  the  Commission 
upon  request,  a  specimen  copy  of  each 
materially  different  version  of  their 
electronic  disclosure  documents  for  a 
period  of  three  years. 

f  436.8    Instructions  For  Updsting 
Disclosures 

(a)  All  information  contained  in  the 
disclosure  document  shall  be  current  as 
of  the  close  of  the  franchisor's  most 
recent  fiscal  year.  After  the  close  of  the 
fiscal  year,  the  franchisor  shall,  within 
90  days,  prepare  a  revised  disclosure 
docimient,  after  which  the  franchisor 
may  distribute  only  the  revised 
document  and  no  other. 

(b)  The  franchisor  shall,  within  a 
reasonable  time  after  the  close  of  each 
quarter  of  the  fiscal  year,  prepare 
revisions  to  be  attached  to  the 
disclosure  document  to  reflect  any 
material  change  in  the  franchisor  or 
relating  to  the  franchise  business  of  the 
franchisor.  Each  prospective  fianchisee 
shall  receive  the  disclosiue  document 


and  the  quarterly  revisions  for  the  most 
recent  period  available  at  the  time. 

(c)  When  furnishing  a  disclosxire 
docimient,  the  franchise  seller  shall 
notify  the  prospective  franchisee  of  any 
additional  material  change  in  the 
franchisor,  the  franchise  business,  or 
franchise  agreement  that  has  occurred 
since  the  last  quarterly  disclosure 
document  revision.  Franchise  sellers 
shall  also  notify  the  prospective 
franchisee  of  any  other  known  material 
change  in  the  franchisor,  the  franchise 
business,  or  franchisee  agreement  at  the 
time  the  completed  franchise 
agreements  are  delivered  to  the 
prospective  franchisee  pursuant  to 
section  436.2(a)(2). 

(d)  Information  that  is  required  to  be 
audited  pursuant  to  §  436. 5(u)  is  not 
required  to  be  audited  for  quarterly 
revisions:  provided,  however,  that  the 
franchisor  states  in  immediate 
conjunction  with  the  information  that 
such  information  has  not  been  audited. 

Subpart  E— Other  Provisions 

1436.9  Exemptions.    The  dieclosure 
fMiuirements  of  sections  436.2—436.8  shsll 
not  apply  H  the  franchieor  can  establish  any 
ofthefoHoiving: 

(a)  The  total  of  the  required  payments 
to  the  franchisor  or  an  affiliate  that  are 
made  any  time  before  to  within  six 
months  after  commencing  operation  of 
the  franchisee's  business  is  less  than 
$500,  not  including  payment  for  the 
purchase  of  reasonable  amounts  of 
inventwy  at  bona  fide  wholesale  prices 
for  resale. 

(b)  The  franchise  relationship  is  a 
fractional  franchise. 

(c)  The  franchise  relationship  is  a 
leased  department. 

(d)  The  franchise  relationship  is 
covered  by  the  Petroleum  Marideting 
Practices  Act,  15  U.S.C.  2801. 

(e)(1)  The  franchisee's  estimated 
investment,  excluding  any  financing 
received  from  the  franchisor  cw  an 
affiliate,  totals  at  least  $1.5  miUion  and 
the  prospective  franchisee  signs  an 
acknowledgment  verifying  the  grounds 
for  the  exemption;  or 

(2)  The  franchisee  is  a  corporation 
that  has  been  in  business  for  at  least  five 
years  and  has  a  net  worth  of  at  least  $5 
million.  Provided,  however,  that  the 
Commission  may  pubUsh  revised 
'  thresholds  once  every  four  years  to 
adjust  for  inflation. 

(f)  One  or  more  purchasers  of  at  least 
a  50  percent  ownership  interest  in  the 
franchise  are,  or  have  been  within  60 
days  of  the  sale,  an  officer,  director, 
managing  agent,  or  an  owner  of  at  least 
a  25  percent  interest  in  the  franchisor, 
for  at  least  24  months. 
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(gj  There  is  no  written  document  that 
describes  any  material  term  or  aspect  of 
the  relationship  or  arrangement. 

1436.10    Additional  Prohibitions. 

It  is  an  unftiir  or  deceptive  act  or 
practice  in  violation  of  section  5  of  the 
Federal  Trade  Commission  Act  for  any 
franchise  seller  to: 

(a)  Make  any  claim  or  representation, 
orally,  visually,  or  in  writing,  that 
contradicts  the  information  required  to 
be  disclosed  by  this  Rule. 

(b)  Fail  to  retiun  any  funds  or 
deposits  in  accordance  with  any 
conditions  disclosed  in  the  franchisor's 
disclosiu^  document,  franchise 
agreement,  or  related  document. 

(c)  Fail  to  make  available  to 
prospective  franchisees,  and  to  the 
Commission  upon  reasonable  request, 
written  substantiation  for  any  financial 
performance  representations  made  in 
§436.5(s). 

(d)  Disseminate  any  financial 
performance  representation  to 
prospective  fiBnchisees,  including  any 
representations  made  in  the  general 
media  and  Internet,  unless  the  franchise 
seller  has  a  reasonable  basis  for  the 
representation,  has  written 
substantiation  for  the  claim  at  the  time 
the  claim  is  made,  and  the 
representation  is  included  in  §  436.5(s) 
of  the  franchisor's  disclosure  document. 


In  conjimction  with  any  such  financial 
performance  representation,  the 
franchise  seller  shall  also: 

(1)  Disclose  the  information  required 
by§436.5{s)(3)(ii)(E)ifthe 
representation  relates  to  the  past 
performance  of  the  franchisor's  outlets; 
and 

(2)  Include  a  conspicuous  admonition 
that  a  new  fi^nchisee's  individual 
financial  results  may  differ  from  the 
result  stated  in  the  financial 
performance  representation. 

(e)  Disclaim  or  require  a  prospective 
franchisee  to  waive  reliance  on  any 
representation  made  in  the  disclosure 
document  or  its  exhibits  or 
amendments.  Provided,  however,  that  a 
prospective  fitmchisee  can  agree  to 
contractual  terms  and  conditions  that 
differ  from  those  specified  in  a 
disclosure  document  if: 

(1)  the  franchise  seller  identifies  the 
changed  terms  and  conditions; 

(2)  the  prospective  franchisee  initials 
the  changes;  and 

(3)  the  prospective  fi-anchisee  has  5 
days  before  signing  the  contract  or 
paying  any  fee  to  review  the  revised 
contract. 

(f)  Misrepresent  that  any  person: 

(1)  Has  purchased  a  francnise  from 
the  fi^nchisor  or  operated  a  franchise  of 
the  type  offered  by  the  franchisor;  or 

(2)  Is  able  to  provide  an  independent 
and  reliable  report  about  the  franchise 

Appendix  A:  Sample  Item  10  Table 

Summary  of  Financing  Offered 


or  the  experiences  of  any  current  or 
former  franchisees. 

S  436.1 1    Othw  Law*,  Rules,  Orders. 

(a)  The  Commission  does  not  approve 
or  otherwise  express  any  opinion  on  the 
legality  of  any  matter  a  franchisor  may 
be  required  to  disclose  by  this  Rule. 
Further,  franchisors  may  have  other 
obligations  to  disclose  material 
information  to  prospective  franchisees 
tmder  section  5  of  the  Federal  Trade 
Commission  Act.  The  Commission  also 
intends  to  enforce  all  applicable  statutes 
and  trade  regulation  rules. 

(b)  ff  an  outstanding  FTC  order 
applies  to  a  franchisor  but  differs  from 
any  provision  of  this  regulation,  the 
franchisor  can  petition  the  Commission 
to  amend  the  order. 

(c)  The  FTC  does  not  intend  to 
preempt  the  franchise  practices  laws  of 
any  State  or  local  government,  except  to 
the  extent  of  any  inconsistency  with  this 
Rule.  A  law  is  not  inconsistent  with  this 
Rule  if  it  affords  prospective  franchisees 
equal  or  greater  protection,  such  as 
registration  of  disclosure  documents  or 
more  extensive  disclosures. 

§436.12    Severability. 

ff  any  provision  of  this  regulation  is 
stayed  or  held  invalid,  the  remainder 
will  stay  in  force. 


Item  financed 


Initial  fee 
Land/Constr 
Leased  space 
Equip,  lease 
Equip,  purchase 
Opening  inventory 
Other  financing 


Amount  fi- 
nanced 


Down  pay- 
merrt 


Term  (yrs) 


APR  (per- 
cent) 


Monthly 
payment 


Prepay 
penalty 


Security 
required 


Liability 
upon  de- 
fault 


Loss  of 
legal  rights 
on  default 


Appendix  B:  Sample  Item  20(1)  Table 

Franchised  Outlet  Summary  for  Years  1995-1997 


State  and 
year 

(1) 

Outlets  at 

beginning  of 

fiscal  year 

(2) 

Outlets  with 
same  own- 
ership at 
end  of  fiscal 
year 

(3) 

Outlets  ter- 
minated by 
franchisor 
during  the 
fiscal  year 

(4) 

Outlets  re- 
acquired by 
franchisor 
during  the 
fiscal  year 

(5) 

Outlets 
transfened 

by 
franchisee 

to  new 
owner  dur- 
ing the  fis- 
cal year 

(6) 

Outlets  that 
were  not  re- 
newed •dur- 
ing the  fis- 
cal  year 

(7) 

Outlets  that 
ceased  op- 
eration or 
closed  for 
other  rea- 
sons during 
the  fiscal 
year 

(8) 

Total  num- 
ber of  out- 
lets discon- 
tinued dur- 
ing the  fis- 
cal year 

(9) 

Total  outlets 

in  operation 

at  end  of 

fiscal  year 

(10) 

AL: 

1997 

1996 

1995 

2 
2 
1 

1 
2 
1 

1 
0 
0 

0 
0 
0 

0 
0 
0 

0 
0 
0 

0 
0 
0 

1 
0 
0 

1 
2 
2 
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Franchised  Outlet  Summary  FOR  Years  199&-1 997— Continued 

Outlets 

Outlets  that 

Outlets  with 

Outlets  ter- 

Outlets re- 

transfen-ed 

by 
franchisee 

Outlets  that 

ceased  op- 
eration or 

Total  num- 
ber of  out- 

Total outlets 

State  and 

Outlets  at 

same  own- 

minated by 

acquired  by 

were  not  re- 

closed for 

lets  discon-      in  operation 

beginning  of 

ership  at 

franchisor 

franchisor 

to  new 

newed  dur- 

other rea- 

tinued dur-    ,     at  end  of 

year 

fiscal  year 

end  of  fiscal 

during  the 

during  the 

owner  dur- 

ing the  fis- 

sons during 

ing  the  fis-       fiscal  year 

year 

fiscal  year 

fiscal  year 

ing  the  fis- 

cal year 

the  fiscal 

calyear 

cal  year 

year 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

(8) 

-       (9) 

(10) 

Ml: 
1997 

4 

3 

1 

0 

0 

0 

0 

1 

4 

1996 

7 

4 

0 

0 

2 

1 

0 

3 

4 

1995 

8 

6 

0 

1 

0 

0 

1 

2 

7 

WY: 

1997 

3 

2 

0 

0 

0 

0 

1 

1 

2 

199S 

1 

1 

0 

0 

0 

0 

0 

0 

3 

1995 

,       0 

0 

0 

0 

0 

0 

0 

0 

1 

Totals: 

1997 

9 

6 

2 

0 

0 

0 

1 

3 

7 

1996 

1995 

10 
9 

7 
7 

0 
0 

0 

1 

2 

0 

1 

0 

0 

1 

3 
2 

9 
10 

Appendix  C:  Sample  Item  20(2)  Table 

Franchisor-Owned  Outlets  Summary  for  1995-1997 


State  and  year 


(1) 


AL: 
1997  

1996  

1995  

Ml: 

1997  

1996  

1995  » ' 

WY: 

1997  

1996  

1995  

Totals: 
1997 
1996 
1995 


Outlets  oper- 
ating at  the 
beginning  of 
the  fiscal  year 

(2) 


10 
9 
9 


Outlets 
opened  during 
the  fiscal  year 

(3) 


Outlets  closed 
during  the  fis- 
cal year 

(4) 


Total  number 

of  outlets  at 

the  end  of  the 

fiscal  year 

(5) 


5 
S 
3 

5 

4 
6 

1 
1 
0 


11 

10 

9 


Appendix  D:  Sample  Item  20(3)  Table 

Projected  Openings  as  of  December  31, 1997 


state 


(1) 


AL 

Ml  

WY  

Totals 


Franchise  agree- 
ments signed  but 
outlet  not  open 

(2) 


Proiected  fran- 
chised outlets  in 
the  next  fiscal 
year 

(3) 


Projected 

franchisor-owned 

outlets  in  the 

next  fiscal  year 

(4) 


0 
2 

0 
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By  direction  of  the  Commission. 
Donald  S.  Qark, 

Secretary. 

NPR  Attachment  A— Table  of 
Commeiitera 

Comment  1.  Kevin  Brendan  Murphy,  Esq., 

Mr.  Franchise  ("Murphy") 
Comment  2.  Murphy  (see  supra,  Comment  1) 
Comment  3.  Mike  Bruce.  The  Michael  Bruce 

Fund  ("Bruce") 
Comment  4.  Harold  Brown,  Esq.,  Brown  & 

Stadfeld  ("Brown") 
Comment  5.  Frances  L.  Diaz,  Esq.  ("Diaz") 
Comment  6.  Brown  (see  supra.  Comment  4) 
Comment  7.  Diaz  (see  supra.  Comment  5) 
Comment  8.  Mari{m  Kunihisa  ("Kunihisa") 
Comment  9.  Kevin  Bores,  Domino's  Pizza 

Franchisee  ("Bores") 
Comment  10.  Terrence  L.  Packer,  Supercuts 

Franchisee  ("Packer") 
Comment  11.  John  Delasandro 

("Delasandio") 
Comment  12.  William  Cory  ("Cory") 
Comment  13.  Joseph  Manuszak,  Domino's 

Pizza  Franchisee  ("Manuszak") 
Comment  14.  Daryl  Donafin,  Taco  Bell 

Franchisee  ("Dona.^n") 
Comment  15.  David  Muncie,  National  Claims 

Service,  Inc.  ("Muncie") 
Comment  16.  Patrick  E.  Meyers,  The 

Quizno's  Corporation  ("Quizno's") 
Comment  17.  David  Weaver,  Domino's  Pizza 

Franchisee  ("Weaver") 
Comment  18  Karen  M.  Paquet,  Domino's 

Pizza  Franchisee  ("Paquet") 
Comment  19.  Gary  R.  Duvall,  Esq.,  Graham 

&  Dunn  ("Duvall") 
Comment  20.  Andrew  J.  Sherman,  Esq., 

Greenberg  &  Traurig  ("Sherman") 
Comment  21.  S.  Beavis  Stubbings,  Esq. 

("Stubbings") 
Comment  22.  Jim  &  Evalena  Gray,  Pearle 

Vision  Franchisee  ("J&E  Gray") 
Comment  23.  Ernest  Higginbotham,  et  al., 
Strasburger  &  Price  ("Higginbotham") 
Comment  24.  Henry  C.  Su,  Esq.,  &  Byron  Fox, 

Esq.  ("Su") 
Comment  25.  John  R.F.  Baer,  Esq.,  Keck, 

Mahin  &  Gate  ("Baer") 
Comment  26.  Clay  Small,  Esq.,  &  Lowell 
Dixon,  Esq..  Nafl  Franchise  Mediation 
Program  Steering  Committee  ("NfFMP") 
Comment  27.  Richard  T.  Catalano,  Esq. 

("Catalano") 
Comment  28.  Neil  Simon,  Esq.,  &  Erik  Wulff, 
Esq.,  Hogan  &  Hartson  ("Hogan  & 
Hartson") 
Comment  29.  Glenn  A.  Mueller,  Domino's 

Pizza  Franchisee  ("Mueller") 
Comment  30.  Doug  Bell,  et  al.,  Supercuts 

Franchisees  ("Supercuts  Franchisees") 
Comment  31.  Michael  L.  Bennett,  The 
Longaberger  Co.  ("Longaberger") 
Comment  32.  John  Rachide,  Domino's  Pizza 

Franchisee  ("Rachide") 
Comment  33.  David  J.  Kau&nann,  Esq., 
Kaufmann,  Feiner,  Yamin,  Gildin  & 
Robbins  ("Kauftnann") 
Comment  34.  Joseph  N.  Mariano,  Esq.,  Direct 

Selling  Association  ("DSA") 
Comment  35.  Linda  F.  Golodner  &  Susan 
Grant,  National  Consumers  League 
("NCL") 
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Comment  36.  Jere  W.  Glover,  Esq.,  &  Jennifer 
A.  Smith,  Esq.,  U.S.  Small  Business 
Administration,  Office  of  Chief  Counsel 
for  Advocacy  ("SBA  Advocacy") 
Comment  37.  Robert  Chabot,  Domino's  Pizza 

Franchisee  ("Chabot") 
Comment  38.  Teresa  Maloney.  National 
Coalition  of  Associations  of  7-Eleven 
Franchisees  ("Maloney") 
Conmient  39.  BLANK 
Comment  40.  Harold  L.  Kestenbaum.'Esq. 

("Kestenbaum") 
Conunent  41.  Samuel  L.  Sibent,  KFC 

Franchisee  ("Sibent") 
Comment  42.  Oren  C.  Crothers,  KFC 

Franchisee  ("Crothers") 
Conmient  43.  Matthew  Jankowski.  KFC 

Franchisee  ("Jankowski") 
Comment  44.  Rodiiey  A.  DeBoer,  KFC 

Franchisee  ("DeBoer") 
Comment  45.  Liesje  Bertoldi,  KFC  Franchisee 

("L.  Bertoldi") 
Comment  46.  Steve  Bertoldi.  KFC  Franchisee 

("S.  Bertoldi") 
Comment  47.  Charles  Buckner,  KFC 

Franchisee  ("Buckner") 
Comment  48.  Walter  J.  Knezevich,  KFC 

Franchisee  ("Knezevich") 
Comment  49.  Jeffrey  W.  Gray,  KFC 

Franchisee  ("J.  Gray") 
Comment  50.  Fred  Jackson,  KFC  Franchisee 

("Jackson") 
Comment  51.  Ronald  L.  Rufener,  KFC 

Franchisee  ("Rufener") 
Comment  52.  Tim  Morris,  KFC  Franchisee 

("Morris") 
Comment  53.  Scarlett  Norris  Adams,  KFC 

Franchisee  ("Adams") 
Comment  54.  Calvin  G.  White,  KFC 

Franchisee  ("White") 
Comment  55.  Nick  luliano,  KFC  Franchisee 

("N.  luliano") 
Comment  56.  Dolores  luliano,  KFC 

Franchisee  ("D.  luliano") 
Comment  57.  Ralph  A.  Herman,  KFC 

Franchisee  ("R.  Harman") 
Comment  58.  Saundra  S.  Harman,  KFC 

Franchisee  ("S.  Harman") 
Comment  59.  Richard  Braden,  KFC 

Franchisee  ("Braden") 
Comment  60.  K.F.C.  of  Pollys.  KFC 

Franchisee  ("Pollys") 
Comment  61.  Joan  Fiore,  McDonald's 

Franchisee  ("Fiore") 
Comment  62.  Susan  P.  Kezios,  American 

Franchisee  Association  ("AFA") 
Comment  63.  Kenneth  R.  Costello,  Esq.,  Loeb 

&  Loeb,  LLP  ("Loeb  &  Loeb") 
Comment  64.  AFA  (see  supra  Comment  62) 
Comment  65.  Susan  Rich,  KFC  Franchisee 

("Rich") 
Comment  66.  Fiore  (see  supra  Comment  61) 
Comment  67.  Mike  Johnson.  Subway 

Franchisee  ("Johnson") 
Comment  68.  Laurie  Gaither,  GNC  Franchisee 

("L.  Gaither") 
Comment  69.  Greg  Gaither,  GNC  Franchisee 

("G.  Gaither") 
Comment  70.  Greg  Suslovic,  Subway 

Franchisee  ("Suslovic") 
Comment  71.  Richard  Colenda,  GNC 

Franchisee  ("Colenda") 
Comment  72.  Bob  Gagliati,  GNC  Franchisee 

("GagliaU") 
Comment  73.  Pat  Orzano,  7-Eleven 
franchisee  ("Orzano") 


Comment  74.  Linda  Gaither,  GNC  Franchisee 

("Li  Giather") 
Comment  75.  Kevin  100  ("Kevin  100") 
Comment  76.  Robert  James,  Florida  Dept.  of 
Agriculture  &  Consumer  Services 
("James") 
Comment  77.  Robert  A.  Tingler,  Esq.,  Office 
of  the  Attorney  General,  State  of  Illinois 
("IL  AG") 
Comment  78.  John  M.  Tifford,  Esq.,  Rudnick, 

Wolfe,  Epstien  &  Zeldman  ("Tifford") 
Comment  79.  Robert  L.  Purvin.  Jr.  ("Purvin") 
Comment  80.  Teresa  Heron  ("Heron") 
Comment  81.  Purvin  (See  supra  Comment 

79) 
Comment  82.  Matthew  R.  Shay.  Esq., 
International  Franchise  Association 
("IFA") 
Comment  83.  Duvall  (See  supra  Comment  19) 
Comment  84.  Lance  Winslow,  Car  Wash 

Guys  ("Winslow") 
Comment  85.  Winslow  (See  supra  Comment 

84) 
Comment  86.  Rick  Geu,  The  Pampered  Chef, 

Ltd.  ("Pampered  Chef) 
Comment  87.  John  M.  Tifford,  Esq.,  Coverall 

North  America,  Inc.  ("Coverall") 
Comment  88.  John  M.  Tifford.  Esq., 
Merchandise  Mart  Properties,  Inc. 
("Merchandise  Mart") 
Comment  89.  Dirk  C.  Bloemendaal,  Esq., 

Amway  Corporation  ("Amway") 
Comment  90.  Winslow  (See  supra  Comment 
84) 

Comment  91.  Winslow  (See  supra  Comment 

84) 
Comment  92.  Winslow  (See  supra  Comment 

84) 
Comment  93.  Winslow  (See  supra  Comment 

84) 
Comment  94.  Andrew  A.  Caffey,  Esq. 

("Caffey") 
Comment  95.  Entrepreneur  Media.  Inc. 

("Entrepreneur") 
Comment  96.  Brown  (See  supra  Conunent  4) 
Comment  97.  Raymond  &  Robert  Buckley. 

Scorecard  Plus  Franchisee  ("Buckley") 
Comment  98.  Mark  A.  Kirsch.  Esq..  Rudnick, 

Wolfe,  Epstien  &  Zeldman  ("Kirsch") 
Comment  99.  Dale  E.  Cantone,  Esq., 

Maryland  Division  of  Securities,  Office 

of  the  Maryland  Attorney  General  ("MD 

Securities") 
Comment  100.  Roger  C.  Haines,  Scorecard 

Plus  Franchisee  ("Haines") 
Comment  101.  David  E.  Myklebust, 

Scorecard  Plus  Franchisee  ("Myklebust") 
Comment  102.  Robert  Larson  ("Larson") 
Comment  103.  Brown  (See  supra  Comment  4) 
Comment  104.  Mark  B.  Forseth,  Esq..  CII 

Enterprises  ("CII") 
Comment  105.  Bertrand  T.  Ungar.  Esq.,  PR 

ONE,  LLC  ("PR  ONE") 
Comment  106.  Dennis  E.  Wieczorek,  Esq.. 

Rudnick  &  Wolfe  ("Wieczorek") 
Comment  107.  Gerald  A.  Marks.  Esq.,  Maries 

&  Krantz  ("Marks") 
Conmient  108.  Brown  (See  supra  Comment  4) 
Comment  109.  Everett  W.  Knell  ("Knell") 
Comment  110.  Anne  Crews,  Mary  Kay,  Inc. 

("Mary  Kay") 
Comment  111.  Carl  Letts,  Dominos  Pizza 

Franchisee  ("Letts") 
Comment  112.  Kat  Tidd,  Esq.  ("Tidd") 
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Comment  113.  Ted  Poggi,  National  Coalition 
of  Associations  of  7-Eleven  Franchisees 
("NCA  7-Eleven  Franchisees") 
Comment  114.  Gary  R.  Duvall,  Esq.,  &  Nadine 

C.  Mandel,  Esq.  (Duvall  &  Mandel) 
Comment  115.  Sherry  Christopher,  Esq., 
Christopher  Consulting,  Inc. 
("Christopher") 
Commit  116.  Carl  C.Jeffers,  Intel  Marketing 

Systems,  Inc.  ("Jeffers") 
CommMit  117.  Deborah  Bortner,  Esq.,  State  of 
Washington,  Department  of  Financial 
Institutions,  Securities  Division  ("WA 
Securities") 
Comment  118.  Carmen  D.  Caruso,  Esq., 

Noonan  &  Caruso  ("Caruso") 
Comment  119.  Howard  Bundy,  Esq.,  Bundy 

-  &  Morrill,  Inc.  ("Bundy") 
Comment  120.  Franchise  &  Business 

Opportunity  Committee,  North  American 
Securities  Administrators  Association, 
Inc.  ("NASAA") 
Comment  121.  Tifford  (See  supra  Comment 

78) 
Comment  122.  Wieczorek  (See  supra 

Comment  106) 
Comment  123.  John  &  Debbie  Lopez,  Baskin 

Robbins  Franchisee  ("Lopez") 
Comment  124.  Susan  R.  Essex,  Esq.,  &  Ted 
S.  Storey,  Esq.,  Business  Law  Section, 
The  State  Bar  of  California  ("CA  BLS") 
Comment  125.  Peter  C.  Lagarias,  Esq.,  The 

Legal  Solutions  Group  ("Lagarias") 
Comment  126.  Jame  G.  Merret,  Jr.  ("Merret") 
Comment  127.  W.  Michael  Gamer,  Esq.,  Dady 

&  Gamer  ("Dady  &  Gamer") 
Comment  128.  Jeff  Brickner  ("Brickner") 
Comment  129.  Bernard  A.  Brynda,  Baskin 

•    Robbins  Franchisee  ("Brynda") 
Comment  130.  Caron  B.  Slimak,  Jacadi  USA 

Franchisee  ("Slimak") 
Conmient  131.  Dr.  Ralph  Geiderman,  Pearl 

Vision  Franchisee  ("Geiderman") 
Comment  132.  Felipe  Frydman,  Minister, 
Economic  &  Trade  Affairs,  Embassy  of 
the  Argentine  Republic  ("Argentine 
Embassy") 
Comment  133.  Andrew  C.  Selden,  Esq., 

Briggs  &  Morgan  ("Selden") 
Comment  134.  Robert  Zarco,  Esq.,  et  al., 

Zarco  &  Pardo  ("Zarco  &  Pardo") 
Comment  135.  Jason  H.  Griffing,  Baskin 

Robbins  Franchisee  ("Griffing") 
Comment  136.  Erik  H.  Karp,  Esq.,  Witmer, 

Karp,  Wamer  &  Thuotte  ("Karp") 
Comment  137.  William  D.  Brandt,  Esq., 

Ferder,  Brandt,  Casebeer,  Cooper,  Hoyt  & 
French  ("Brandt") 
Comment  138.  Robert  S.  Keating,  Baskin 

Robbins  Franchisee  ("Keating") 
Comment  139.  A.  Patel,  Baskin  Robbins 

Franchisee  ("A.  Patel") 
Comment  140.  Joel  R.  Buckberg,  Cendant 

Corporation  ("Cendant") 
Comment  141.  Duvall  (See  supra.  Comment 

19) 
Comment  142.  NCL  (See  supra.  Comment  35) 
Comment  143.  AFA  (See'Supra,  Comment  62) 
Comment  144.  Catalano  (See  supra,  . 

Comment  27) 
Comment  145.  DSA  (See  supra.  Comment  34) 
Comment  146.  Keating.  (See  supra.  Comment 

139) 
Comment  147.  Kathie  &  David  Leap,  Baskin 
Robbins  Franchisee  ("Leap") 


Comment  148.  Ted  D.  Kuhn,  Baskin  Robbins 

Franchisee  ("Kuhn") 
Comment  149.  Mike  S.  Lee,  Baskin  Robbins 

Franchisee  ("Lee") 
Comment  150.  R.  Deilal.  Baskin  Robbins 

Franchisee  ("Deilal") 
Comment  151.  Frank  J.  Demotto.  Baskin 

Robbins  Franchisee  ("Demotto") 
Comment  152.  Thomas  Hung,  Baskin 

Robbins  Franchisee  ("Hung") 
Comment  153.  Jean  Jones,  Baskin  Robbins 

Franchisee  ("Jones") 
Comment  154.  Hang,  Baskin  Robbins 

Franchisee  ("Hang") 
Comment  155.  Dilip  Patel,  Baskin  Robbins 

Franchisee  ("D.  Patel") 
Comment  156.  Terry  L.  Glase,  Baskin 

Robbins  Franchisee  ("Glase") 
Comment  157.  R.E.  Williamson,  Baskin 

Robbins  Franchisee  ("Williamson") 
Comment  158.  R.M.  Valum,  Baskin  Robbins 

Franchisee  ("Valum") 
Comment  159.  Rajendra  Patel,  Baskin 

Robbins  Franchise^  ("R.  Patel") 
Comment  160.  Jerry  &  Debbie  Robinett, 

Baskin  Robbins  Franchisee  ("Robinett") 
Comment  161.  Ronald  J.  Rudolf,  Baskin 

Robbins  Franchisee  ("Rudolf) 
Comment  162.  Kamlesh  Patel,  Baskin 

Robbins  Franchise  ("K.  Patel") 
Comment  163.  Nicholas  &  Marilyn  Apostal. 

Baskin  Robbins  Franchisee  ("Apostal") 
Comment  164.  Patrick  Sitin,  Baskin  Robbins 

Franchisee  ("Sitin") 
Comment  165.  Paul  &  Lisa  SeLander,  Baskin 

Robbins  Franchisee  ("SeLander") 
Comment  166.  S.  Bhilnym,  Baskin  Robbins 

Franchisee  ("Bhilnym") 
Comment  167.  Mike  &  Kathy  Denino,  Baskin 

Robbins  Franchisee  ("Denino") 

NPR  Attachment  B— Workshop 
Conferences:  Panelists 

Michael  Bennett,  Esq.,  Longaberger  Company 

("Bennett") 
Kennedy  Brooks.  Esq.  ("Brooks") 
John  Brown,  Esq.,  Amway  Corporation  ("J. 

Brown") 
Howard  Bundy,  Esq..  Bundy  &  Morrill 

("Bundy") 
Delia  Burke.  Esq. .  Jenkins  &  Gilchrist 

("Burke") 
Andrew  Caffey.  Esq.  ("Caffey") 
Dale  Cantone,  Esq.,  Office  of  the  Maryland 

Attorney  General  ( "Cantone") 
Emilio  Casillas,  Washington  State  Securities 

Division  ("Casillas") 
Richard  Catalano,  Esq.  ("Catalano") 
Sherry  Christopher,  ^.  ("Christopher") 
Martin  Cordell,  Esq.,  Washington  State 

Securities  Division  ("Cordell") 
John  D'Alessandro  ("D"Alessandro") 
Gary  Duvall,  Esq.,  Graham  &  Dunn  ("Duvall" 
Eric  Ellman,  Esq.,  Direct  Selling  Association 

("EUman") 
David  Finnigan,  Esq.,  Illinois  Securities 

Department  ("Finnigan") 
Mark  B.  Forseth,  Esq.,  Jenkens  &  Gilchrist 

("Forseth") 
Elizabeth  Garceau,  PRO  Design  ("E. 

Garceau") 
Michael  Garceau,  PRO  Design  ("M.  Garceau' 
Roger  Gerdes,  Microsoft  Corporation 

("Gerdes") 
Rick  Geu,  Esq.,  The  Pampered  Chef  ("Geu") 


Judy  Gitterman,  Esq.,  Jenkens  &  Gilchrist 

( "Gitterman") 
Susan  Grant,  National  Consumers  League 

("Grant") 
Tee  Houston-Aldridge,  World  Inspection 

Network  ("Houston-Aldridge") 
Robert  James,  Florida  Dept.  of  Agriculture  & 

Consumer  Services  ("James") 
Carl  Jeffers,  Intel  Marketing  Systems 

("Jeffers") 
David  Kaufmann,  Esq.,  Kaufmann.  Feiner, 
Yamin,  Gildin  &  Robbins  ("Kaufmann") 
Harold  Kestenbaum,  Esq.,  HoUenburg, 

Bleven,  Solomon,  Ross  ("Kestenbaum") 
Susan  Kezios,  America  Franchisee 

Association  ("Kezios") 
Mark  Kirsch,  Esq.,  Rudnick,  Wolfe,  Epstien  & 

Zeldman  ("Kirsch") 
Mike  Ludlum,  Entrepreneur  Media 

("Ludlum") 
Philip  McKee,  National  Consumers  League 

("McKee") 
Joseph  Punturo,  Esq.,  Office  of  the  New  York 

Attomey  General  ("Punturo") 
Philip  Sanson,  Esq.,  Illinois  Securities 

Department  ("Sanson") 
Matthew  Shay,  Esq.,  International  Franchise 

Association  ("Shay") 
David  Silverman,  Sportsworld  Int'l. 

("Silverman") 
Neil  Simon,  Esq.,  Hogan  &  Hartson 

("Simon") 
J.  H.  Snow.  Esq.,  Jenkens  &  Gilchrist 

("Snow") 
Adam  Sokol,  Esq.,  Illinois  Attomey  General's 

Office  ("Sokol") 
Kat  Tidd,  Esq.  ("Tidd") 
John  Tifford,  Esq.,  Rudnick.  Wolfe,  Epstien  & 

Zeldman  ("Tifford") 
Bertrand  Unger,  Esq..  PR  ONE  ("Unger") 
Dick  Way,  PR  ONE  ("Way") 
Dennis  Wieczorek,  Esq..  Rudnick  &  Wolfe 

("Wieczorek") 
Erik  Wulff,  Esq.,  Hogan  &  Harston  ( "Wulff") 
Barry  Zaslav,  Coverall  North  America 

("Zaslav") 
Michael  W.  Chiodo.  Domino's  Franchisee 

("Chiodo") 
Joseph  Cristiano.  Carvel  Franchisee 

("Cristiano") 
John  D'Alessandro.  Quaker  State  Quick  Lube 

Distributor  ("D'Alessandro") 
Mark  Deutsch,  Former  Franchisee 

("Deutsch") 
Steve  Doe,"  Franchisee  ("Doe") 
Debbie  Fetzer  ("Fetzer") 
Richard  W.  Galloway,  Domino's  Pizza 

Franchisee  ("Galloway") 
Bmce  Hoar  &  Thomas  Hoar,  Hanes 

Franchisee  ("Hoar") 
Nelson  Hockert-Lotz.  Domino's  Franchisee 

("Hockert-Lotz") 
Robert  L.  James.  Florida  Dept.  of  Agriculture 
)        &  Consumers  Services  ("James") 
Eric  Karp,  Esq.,  Witmer,  Karp.  Wamer  & 

Thuotte  ("Karp") 
Susan  Kezios,  American  Franchisee 

Association  ("Kezios") 
Charles  Lay,  Brite  Site  Franchisee  ("Lay") 
Marge  Lundquist,  Franchisee  ("Lundquist") 
Gerald  Marks,  Esq.,  Marks  &  Krantz 
("Marks") 
)     Dianne  Mousley,  Mike  Schmidt's  Phil. 
Hoagies  Franchisee  ("Mousley") 
Mehran  Rafizadeh,  GNC  Franchisee 
("Rafizadeh") 
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David  W.  Raymond.  Esq.  ("Raymond")  Robert  Tingler.  Esq..  Franchise  Bureau  Chiefe      Dr.  Spencer  Vidulich,  Pearle  Vision 

Ins  Sandow.  Blimpie  Franchisee  ("Sandow")         Uhnois  AUamey  General's  Office  Franchisee  ("Vidulich") 

. :- --*"  (FR  Doc.  9&-27425  Filed  10-21-99;  8:45  amj 

MUINQ  CODE  S7S0-01-P 


Caron  Slimak,  Jacadi  Franchisee  ("Slimak")  ("Tingler") 


Friday 

October  22,  1999 


Part  V 

Department  of 
Education 


Office  of  Special  Education  and 
Rehabilitative  Services,  Rehabilitation 
Short-Term  Training;  Notice 


57352 


DEPARTMENT  OF  EDUCATION 
RetMbilitatkMi  Short-Term  Training 

AGENCY:  Office  of  Special  Education  and 
Rehabilitative  Services,  Department  of 
Education. 

ACTION:  Notice  of  proposed  priority  for 
fiscal  year  (FY)  2000  and  subsequent 
fiscal  years 

SUMMARY:  The  Secretary  proposes  a 
funding  priority  under  the 
Rehabilitation  Short-Term  Training 
program.  The  Secretary  may  use  tlds 
priority  for  competitions  in  FY  2000  and 
in  subsequent  fiscal  years.  The  Secretary 
takes  this  action  to  support  special 
seminars,  institutes,  workshops,  and 
other  short-term  courses  in  technical 
matters  relating  to  the  vocational, 
medical,  social,  and  psychological 
rehabilitation  programs,  independent 
living  services  programs,  and  client 
assistance  programs. 
DATES:  We  must  receive  your  comments 
on  or  before  November  22, 1999. 
ADDRESSES:  All  comments  concerning 
this  proposed  priority  should  be 
addressed  to  Dr.  Beverly  Brightly,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Mary  E.  Switzer  Building, 
room  3327,  Washington,  DC  20202- 
2649.  If  you  prefer  to  send  your 
comments  tlu-ough  the  Internet,  use  the 
following  address: 
Beverly_Brightly@ed.gov 

You  must  include  the  term 
"Rehabilitation  Short-Term  Training 
Program"  in  the  subject  line  of  your 
electronic  message. 

FOR  FURTHER  INFORMATKM  CONTACT:  Dr. 
Beverly  Brightly.  Telephone  (202)  205- 
9561.  if  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at l-800-877-«339. 

Individuals  with  disabilities  may 
obtain  this  docimient  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATION:  The  Short- 
Term  Training  program  is  authorized 
under  section  302(a)  of  the 
Rehabilitation  Act  of  1973,  as  amended. 
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Goals  2000:  Educate  America  Ad 

The  Goals  2000:  Educate  America  Act 
(Goals  2000)  focuses  the  Nation's 
education  reform  efforts  on  the  eight 
National  Education  Goals  and  provides 
a  framework  for  meeting  them.  Goals 
2000  promotes  new  partnerships  to 
strengthen  schools  and  expands  the 
Department's  capacities  for  helping 
communities  to  exchange-ideas  and 


obtain  information  needed  to  achieve 
the  goals. 

This  proposed  priority  would  address 
the  National  Education  Goal  that  every 
adult  American  will  be  literate  and  will 
possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship.  The 
proposed  priority  furthers  the  objectives 
of  this  Goal  by  focusing  available  funds 
on  projects  that  improve  the  skills  of 
Client  Assistance  Rrogram  staff,  which 
will  improve  the  responsiveness  of  the 
vocational  rehabilitation  system  to 
adults  with  disabilities  and  their 
vocational  pursuits. 

The  Secretary  will  announce  the  final 
priority  in  a  notice  in  the  Federal 
Register.  The  final  priority  will  be 
determined  by  responses  to  this  notice, 
available  funds,  and  other 
considerations  of  the  Department. 
Funding  of  particular  projects  depends 
on  the  availability  of  funds,  the  nature 
of  the  final  priority,  and  the  quality  of 
the  applications  received.  The 
publication  of  this  proposed  priority 
does  not  preclude  the  Secretary  from 
proposing  additional  priorities,  nor  does 
it  limit  the  Secretary  to  funding  only 
this  priority,  subject  to  meeting 
applicable  rulemaking  requirements. 

Note:  This  notice  of  proposed  priority  does 
not  solicit  applications.  In  any  year  in  which 
the  Secretary  chooses  to  use  this  proposed 
priority,  the  Secretary  invites  applications 
through  a  notice  published  in  the  Federal 
Register.  A  notice  inviting  applications 
under  this  competition  will  be  published  in 
the  Federal  Register  concurrent  with  or 
following  publication  of  the  notice  of  final 
priority. 

Priority 

Under  34  CFR  75.105(c)(3),  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  the 
following  priority.  The  Secretary 
proposes  to  fund  under  this  competition 
only  applications  that  meet  this  absolute 
priority: 

A  project  must — 

•  Provide  training  to  Client 
Assistance  Program  (CAP)  personnel  on 
an  as-needed  basis,  including — 

(1)  Management  training  on  skills 
needed  for  strategic  and  operational 
planning  and  direction  of  CAP  services; 

(2)  Advocacy  training  on  skills  and 
knowledge  needed  by  CAP  staff  to  assist 
persons  with  disabilities  to  gain  access 
to  and  to  use  the  services  and  benefits 
available  under  the  Rehabilitation  Act  of 
1973,  as  amended,  with  particular 
emphasis  on  new  statutory  and 
regulatory  requirements; 

(3)  Systemic  advocacy  training  on 
skills  and  knowledge  needed  by  CAP 


staff  to  address  programmatic  issues  of 
concern; 

(4)  Training  and  technical  assistance 
on  CAP  best  practices;  and 

(5)  Training  on  skills  and  knowledge 
needed  by  CAP  staff  to  perform 
additional  responsibilities  required  by 
the  Workforce  Investment  Act  of  1998, 
as  amended. 

•  Coordinate  training  efforts  with 
othertraining  supported  by  the 
Rehabilitation  Services  Administration, 
as  well  as  with  the  training  supported 
by  the  Center  for  Mental  Health  Services 
and  the  Administration  on 
Developmental  Disabilities  on  common 
areas  such  as  protection  and  advocacy, 
financial  management,  and  trial 
advocacy. 

•  Include  both  national  and  regional 
training  seminars  in  each  project  year. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  To  Comment 

We  invite  you  to  submit  comments 
and  recommendations  regarding  this 
proposed  priority.  During  and  after  the 
comment  period,  you  may  inspect  all 
public  comments  about  this  proposed 
priority  in  the  Mary  E.  Switzer  Building, 
room  3217.  330  C  Street.  SW., 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4  p.m..  Eastern  time, 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
dociiments  in  the  public  rulemaking 
record  for  this  proposed  priority.  If  you 
want  to  schediUe  an  appointment  for 
this  type  of  aid,  you  may  call  (202)  205- 
8113  or  (202)  260-9895.  If  you  use  a 
TDD,  you  may  call  the  Federal 
Information  Relay  Service  at  1-800- 
877-«339. 
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Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ea.gov/news.html 
To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 


of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO), 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 


(Catalog  of  Federal  Etomestic  Assistance 
Number  B4.246K  Rehabilitation  Short-Term 
Training) 

Program  authority:  29  U.S.C.  721(b)  and 
(e)  and  796(e). 

Dated:  October  19. 1999. 

Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Services. 

(FR  Doc.  99-27688  Filed  10-21-99;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

34CFRPart668 

RIN  1845-AA07 

StiKtont  AssistanM  General  Proviaions 

AGENCY:  Department  of  Education. 
ACTKNH:  Final  regulations. 

SUtMIARY:  We  amend  the  regulations 
governing  student  eligibility  for  the 
student  financial  assistance  programs 
authorized  under  title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended  (title 
rV,  HEA  programs).  These  programs 
include  the  Federal  Pell  Grant  Program, 
the  campus-based  programs  (Federal 
Perkins  Loan.  Federal  Work-Study 
(FWS),  and  Federal  Supplemental 
Educational  Opportunity  Grant  (FSEOG) 
Programs),  the  William  D.  Ford  Federal 
Direct  Loan  (Direct  Loan)  Program,  the 
Federal  Family  Education  Loan  (FFEL) 
Program,  and  the  Leveraging 
Educational  Assistance  Partnership 
(LEAP)  Program  (formerly  called  the 
State  Student  Incentive  Grant  (SSIG) 
Program).  The  regulations  implement 
changes  made  to  the  Higher  Education 
Act  of  1965,  as  amended  (HEA),  by  the 
Higher  Education  Amendments  of  1998 
(Public  Law  105-244,  enacted  October 
7, 1998)  (1998  Amendments). 
DATES:  These  regulations  are  effective 
July  1,  2000. 

implementation  Date:  The  changes  to 
§§668.32  and  668.38  reflect  statutory 
provisions  that  already  are  in  effect. 
Institutions  may  use  these  regulations 
prior  to  July  1,  2000  as  guidance  in 
complying  with  those  statutory 
provisions. 

FOR  FURTHER  MFORMATION  CONTACT: 
Lloyd  Horwich,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  S.W., 
ROB-3,  Room  3045,  Washington,  D.C. 
20202-5344.  Telephone  (202)  708-8242. 
If  you  use  a  telecommunications  device 
for  the  deaf  (TDD),  you  may  call  the 
Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPlfMENTARY  INFORMATION:  On  July 
16, 1999,  we  published  a  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  (64  FR  38504) 
proposing  to  amend  the  regulations 
governing  student  eligibility  for  the  title 
IV,  HEA  programs.  In  the  preamble  to 
the  NPRM,  we  discussed  the  following 
proposed  changes: 

•  Amending  §  668.32(e)  to  allow  a 
student  who  completes  a  secondary 


school  education  in  a  home  school  that 
is  treated  as  a  home  school  or  private 
school  under  State  law  to  be  eligible  to 
receive  title  IV,  HEA  program  funds. 

•  Amending  §  668.32(h)  to  provide 
that  a  student  file  his  or  her  Statement 
of  Educational  Purpose  with  the 
Departmeiit. 

•  Amending  §668.32(k)(7)  to  reflect 
the  name-change  of  the  SSIG  program  to 
the  LEAP  program. 

•  Amending  §  668.32  by  adding  as 
§  668.32(1)  a  cross-reference  to  the 
student  eligibility  criteria  concerning 
drug  convictions  described  in  proposed 
§  668.40. 

•  Amending  §  668.38  to  provide  the 
conditions  under  which  a  student 
enrolled  in  telecommunications  courses 
will  not  be  considered  enrolled  in 
correspondence  courses. 

•  Adding  §  668.40  to  provide  the 
conditions  under  which  a  student  who 
has  been  convicted  under  Federal  or 
State  law  of  possession  or  sale  of  illegal 
drugs  will  be  ineligible  to  receive  title 
IV,  HEA  program  funds. 

There  are  no  significant  diffierences 
between  the  NPRM  and  these  final 
regiUations,  except  that  these  final 
r^idations  clarify  the  status  under 
§  668.40  of  determinations  or 
adjudications  for  possession  or  sale  of 
illegal  drugs  arising  out  of  a  juvenile 
proceeding. 

Discussion  of  Student  Financial 
Assistance  Regulations  Development 
Process 

The  regulations  in  this  dociunent 
were  developed  through  the  use  of 
negotiated  rulemaking.  Section  492  of 
the  HEA  requires  that,  before  publishing 
any  proposed  regulations  to  implement 
programs  under  title  FV  of  the  HEA,  we 
obtain  public  involvement  in  the 
development  of  the  proposed 
regidations.  After  obtaining  advice  and 
recommendations,  we  must  conduct  a 
negotiated  rulemaking  process  to 
develop  the  proposed  regulations.  All 
proposed  regulations  must  conform  to 
agreements  resulting  from  the 
negotiated  rulemaking  process  unless 
we  reopen  that  process  or  explain  any 
departure  firom  the  agreements  to  the 
negotiated  rulemaking  participants. 

These  regulations  were  published  in 
proposed  form  on  July  16, 1999  in 
conformance  with  the  consensus  of  the 
negotiated  nUemaking  committee. 
Under  the  committee's  protocols, 
consensus  meant  that  no  member  of  the 
committee  dissented  from  the  agreed- 
upon  language.  We  invited  comments 
on  the  proposed  regulations  by 
September  14, 1999,  and  18  comments 
were  received.  An  analysis  of  the 


comments  and  of  the  changes  in  the 
proposed  regulations  follows. 

We  discuss  substantive  issues  under 
the  sections  of  the  regulations  to  which 
they  pertain.  Generally,  we  do  not 
address  technical  and  other  minor 
changes  and  suggested  changes  the  law 
does  not  authorize  us  to  make. 

Analysis  of  Comments  and  Changes 

Section  668.32    Student  Eligibility- 
General 

Home-schooled  students 

Comments:  A  nxunber  of  commenters 
specifically  supported  our  statement  in 
the  NPRM  that  a  student  who  completes 
a  secondary  school  education  in  a  home 
school  setting  that  is  treated  as  a  home 
school  or  private  school  imder  State  law 
simply  must  satisfy  the  home-school 
completion  requirements  of  the  State  in 
which  the  student  was  home  schooled 
to  be  eligible  for  title  IV,  HEA  program 
funds. 

Changes:  None. 

Comments:  A  number  of  commenters 
specifically  supported  our  statement  in 
the  NPRM  that  the  Secretary  will  allow 
a  home-schooled  student  to  self-certify 
his  or  her  eligibility  in  the  same  way  a 
high  school  graduate  or  General 
Equivalency  Degree  (GED)  recipient 
may. 

Changes:  None. 

Coniments:  The  Department  should 
clarify  the  meaning  of  "exemption  from 
compulsory  attendance  requirements 
imder  State  law"  in  proposed 
§668.32(e)(4)(ii). 

Discussion:  "Exemption  from 
compulsory  attendance  requirements 
under  State  law,"  means  that  the  State 
does  not  consider  a  home-schooled 
student  to  be  in  violation  of  the  State's 
truancy  laws. 

Changes:  None. 

Comments:  The  Department  should 
clarify  whether  home-schooled  students 
must  take  an  abilify-to-benefit  test  to  be 
eligible  to  receive  Title  IV,  HEA 
program  funds  under  proposed 
§  668.32(e). 

Discussion:  Home-schooled  students 
who  satisfy  the  requirements  of 
§  668.32(e)(4)  are  eligible  to  receive  title 
IV,  HEA  program  funds.  They  are  not 
required  to  take  an  ability-to-benefit 
test. 

Changes:  None. 

Section  668.38    Enrollment  in 
Telecommunications  and 
Correspondence  Courses 

Comments:  The  Department  should 
clarify  the  status  under  proposed 
§  668.38  of  students  enrolled  in 
telecommunications  courses  at 
institutions  described  in  section 
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521{4)(C)  of  the  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act. 

Discussion:  Students  enrolled  in 
telecommunications  courses  at 
institutions  described  in  section 
521(4){C)  of  the  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act  are  considered  to  be 
enrolled  in  correspondence  courses. 

Changes:  None. 

Section  668.40    Suspension  of 
eligibility  for  drug-related  offenses 

Comments:  The  Department  should 
clarify  that  the  provisions  of  §668.40 
apply  only  to  a  student's  eligibility  for 
title  IV,  HEA  program  funds  for  award 
years  beginning  on  or  after  July  1,  2000. 

Discussion:  The  provisions  of  §  668.40 
apply  only  to  a  student's  eligibility  for 
title  IV,  IffiA  program  funds  for  award 
years  beginning  on  or  after  July  1,  2000. 
However,  convictions  that  occiu  before 
July  1,  2000  may  affect  a  student's 
eligibility  for  tide  IV,  HEA  program 
funds  as  of  July  1,  2000.  For  example, 
a  student  convicted  for  the  first  time  for 
possession  of  a  controlled  substance  on 
February  1,  2000  will  be  ineligible  ft-om 
July  1,  2000  (the  effective  date  of  the 
regulations)  until  February  1,  2001  (one 
year  bom  the  date  of  conviction). 

Changes:  None. 

Comments:  Clarify  whether  a 
conviction  for  multiple  counts  of 
possession  or  multiple  counts  of  sale  is 
considered  a  single  conviction. 

Discussion:  A  conviction  for  multiple 
coimts  of  possession  or  multiple  coimts 
of  sale  is  considered  a  single  conviction. 
Also,  a  determination  or  adjudication 
arising  out  of  a  juvenile  proceeding  is 
not  a  conviction  for  pujposes  of  this 
regulation. 

Changes:  Section  668.40(a)(2)  is 
changed  to  reflect  the  above  clarification 
concerning  juvenile  violations. 

Comments:  The  Department  should 
clarify  the  meaning  of  "indefinite" 
under  §§668.40(b){l)(iii)  and  (b)(2)(ii). 
concerning  the  ineligibility  period  of  a 
student  convicted  three  or  more  times 
for  possession  of  illegal  drugs  or  two  or 
more  times  for  sale  of  illegal  drugs. 

Discussion:  For  purposes  of  this 
regulation,  "indefinite"  means 
permanent,  unless  (1)  the  student 
completes  an  approved  drug 
rehabilitation  program  described  in 
§  668.40(d)  or  (2)  convictions  are 
reversed,  set  aside,  or  removed  from  the 
student's  record  so  that  the  student  has 
fewer  than  three  convictions  for 
possession  and  fewer  than  two 
convictions  for  sale  remaining  on  his  or 
her  record,  in  which  case  the  student's 
ineligibility  period  would  be 


determined  by  the  number  and  type  of 
remaining  convictions. 

Changes:  None. 

Comments:  An  institution  should  not 
be  required  to  be  involved  in 
determining  a  student's  eligibility  for 
title  IV,  HEA  program  funds  under  this 
regulation. 

Discussion:  We  will  not  require 
institutions  to  question  their  applicants 
for  title  IV,  HEA  program  funds  about 
drug  convictions.  We  intend  to  use  the 
aid  application  process — the  Free 
Application  for  Federal  Student  Aid 
(FAFSA)  and  the  Student  Aid  Report 
(SAR) — to  collect  the  necessary 
information  from  applicants.  However, 
we  will  encourage  students  to  notify 
their  financial  aid  office  if  their 
eligibility  status  changes. 

Changes:  None. 

Comments:  An  institution  should  not 
be  liable  for  funds  disbursed  to  a 
student  when  the  student  is  ineligible 
under  this  regulation  and  the  institution 
is  not  aware  the  student  is  ineUgible. 

Discussion:  An  institution  will  not  be 
liable  for  funds  disbursed  to  a  student 
who  is  ineligible  imder  this  regulation 
if  the  institution  is  unaware  at  the  time 
of  disbursement  that  the  student  is 
ineligible. 

Changes:  None. 

Comments:  Students  who  regain  their 
eligibility  under  this  regulation  during  a 
payment  or  enrollment  period  should  be 
eligible  for  aid  for  the  entire  pajnment 
period  (in  the  case  of  Pell  Grants, 
FSEOG,  FWS,  or  Perkins  Loans)  or  the 
entire  erurollment  period  (in  the  case  of 
Direct  or  FFEL  Loans).  Similarly, 
students  who  lose  their  eligibility 
during  a  payment  or  enrollment  period 
should  not  forego  funds  imtil  the 
beginning  of  the  next  payment  or 
enrollment  period. 

Discussion:  Students  who  regain 
eligibility  imder  this  regulation  during  a 
pajTnent  period  will  be  eligible  to 
receive  Pell  Grants,  FSEOG,  FWS,  or 
Perkins  Loans  for  the  entire  payment 
period,  and  will  be  eligible  to  receive 
Direct  or  FFEL  Loems  for  the  entire 
enrollment  period. 

However,  students  who  lose  eligibility 
diuing  a  pajmient  period  will  be 
immediately  ineligible  to  receive 
subsequent  disbursements  of  any  tide 
IV,  HEA  program  funds,  and  will  be 
required  to  repay  any  tide  fV,  HEA 
program  funds  that  they  receive  after 
losing  their  eligibility.  Those  students 
will  not  be  considered  to  have  been 
ineligible  for  funds  disbursed  to  them 
prior  to  their  loss  of  eligibility. 
Institutions  will  not  have  to  recalciUate 
students'  awards  on  a  pro-rata  basis. 

Changes:  None. 


Comments:  Students-Should:^  r!A'''3'; 
allowed  to  self-certify  both  their  ' 

eligibility  under  this  regulation  for  title 
FV,  HEA  program  funds  and  the  renewal 
of  their  eligibility  during  a  payment 
period. 

Discussion:  We  will  allow  students  to 
self-certify  their  eligibility  for  tide  IV, 
HEA  program  funds  on  the  FAFSA  or 
SAR.  We  also  will  allow  institutions  to 
disburse  funds  to  students  who  regain 
eligibility  diuing  a  payment  period  or 
eiut)llment  period,  based  on  students' 
self-certification  to  the  institution. 
Students  may  not  self-certify  their 
eligibility  based  on  projected  eligibility 
dates  (i.e.,  students  who  will  regain 
eligibility  during  a  payment  period  may 
not  self-certify  at  the  begiiming  of  the 
payment  period  that  they  are  eligible, 
even  though  as  discussed  above, 
students  who  regain  eligibility  during  a 
payment  period  will  be  eligible  to 
receive  fimds  for  the  entire  payment 
period  or  enrollment  period,  as 
appropriate),  nor  may  institutions 
disburse  funds  based  or  projected 
eligibility  dates,  but  institutions  will  not 
be  responsible  for  verifying  the  accuracy 
of  students'  self-certifications. 

Changes:  None. 

Comments:  The  regulation  should  not 
be  overly  restrictive  in  defining  what  is 
an  acceptable  drug  rehabilitation 
program. 

Discussion:  We  agree,  and  believe  that 
§  668.40(d)  addresses  this  concern. 

Changes:  None. 

Comments:  The  Department  should 
provide  individualized  advice  to 
students  on  the  meaning  of  this 
regulation. 

Discussion:  We  will  provide  guidance 
to  students  and  institutions  over  the 
coming  months  concerning  this 
regulation. 

Changes:  None. 

Executive  Order  12866 

Under  Executive  Order  12866,  we 
have  assessed  the  potential  costs  and 
benefits  of  this  regulatory  action.  The 
potential  costs  associated  with  this 
regulatory  action  are  those  resulting 
from  statutory  requirements  and  those 
we  have  determined  are  necessary  to 
administer  this  program  effectively  and 
efficientiy. 

In  assessing  the  potential  costs  and 
benefits  of  this  regulatory  action — both 
quantitative  and  qualitative — we  have 
determined  that  the  benefits  justify  the 
costs.  We  have  also  determined  that  this 
regulatory  action  would  not  unduly 
interfere  with  State,  local,  and  tribal 
governments  in  the  exercise  of  their 
governmental  functions. 
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We  summarized  the  potential  costs 
and  benefits  of  this  regulatory  action  in 
the  preamble  to  the  NPRM. 

Paperwork  Reduction  Act  of  1995 

These  proposed  regulations  do  not 
contain  any  information  collection 
requirements. 

Assessment  of  Educational  Impact 

In  the  NPRM,  we  requested  comments 
on  whether  the  proposed  regulations 
would  require  transmission  of 
information  that  any  other  agency  or 
authority  of  the  United  States  gaUiers  or 
makes  available.  Based  on  the  response 
to  the  NPRM  and  on  oiu  review,  we 
have  determined  that  these  final 
regulations  do  not  require  transmission 
of  information  that  any  other  agency  or 
authority  of  the  United  States  gathers  or 
makes  available. 

Electronic  Access  to  This  Document 

You  may  \'iew  this  document  in  text 
or  Adobe  Portable  Document  Format 
(PDF)  on  the  Internet  at  the  following 
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(Catalog  of  Federal  Domestic  Assistance 
numbers:  84.007  Federal  Supplemental 
Educational  Opportunity  Grant  Program; 

84.032  Consolidation  Program;  84.032 
Federal  Stafford  Loan  Program;  84.032 
Federal  PLUS  Program;  84.032  Federal 
Supplemental  Loans  for  Students  Program; 

84.033  Federal  Work-Study  Program;  84.038 
Federal  Perkins  Loan  Program;  84.063 
Federal  Pell  Grant  Program;  84.069  LEAP; 
and  84.268  William  D.  Ford  Federal  Direct 
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List  of  Subjects  in  34  CFR  Part  668 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Student  aid.  Reporting  and 
recordkeeping  requirements. 


Dated:  October  18, 1999. 
Richard  W.  Riley, 

Secretary  of  Education. 

The  Secretary  amends  part  668  of  title 
34  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  668— STUDENT  ASSISTANCE 
GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  668 
is  amended  to  read  as  follows: 

Authority:  20  U.S.C.  1001. 1002, 1003. 
1085,  1088,  1091.  1092.  1094.  1099c.  and 
1099C-1.  unless  otherwise  noted. 

2.  Section  668.32  is  amended  as 
follows: 

A.  In  paragraph  (e)(2),  by  removing 
or  ; 

B.  In  paragraph  (e)(3),  by  adding  "or" 
after  the  semi-colon; 

C.  By  adding  a  new  paragraph  (e)(4) 
to  read  as  follows; 

D.  In  paragraph  (h),  by  removing  ",  or 
in  the  case  of  a  loan  made  under  the 
FFEL  Program,  with  the  lender"; 

E.  In  paragraph  (j),  by  removing  the 
"and"  after  the  semi-colon; 

F.  In  paragraph  (k)(7),  by  removing 
"SSIG"  and  adding  in  its  place, 
"LEAP,"  by  removing  the  period  at  the 
end  of  the  paragraph  and  adding  in  its 
place  a  semi-colon,  and  adding  "and" 
after  the  semi-colon;  and 

G.  By  adding  paragraph  (1)  to  read  as 
follows. 

1668^    Student  eNgibiltty— general. 

***** 

(e)*  *  * 

(4)  Was  home-schooled,  and  either — 

(i)  Obtained  a  secondary  school 
completion  credential  for  home  school 
(other  than  a  high  school  diploma  or  its 
recognized  equivalent)  provided  for 
under  State  law;  or 

(ii)  If  State  law  does  not  require  a 
home-schooled  student  to  obtain  the 
credential  described  in  paragraph 
(e)(4)(i)  of  this  section,  has  completed  a 
secondary  school  education  in  a  home 
school  setting  that  qualifies  as  an 
exemption  from  compulsory  attendance 
requirements  under  State  law; 

•  *        *        *        • 

(1)  Is  not  ineligible  imder  §  668.40. 

***** 

3.  Section  668.38  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$668.38    Enrollment  In 
telecommunications  and  correspondence 
courses. 

*  *        *        •        • 

(b)(1)  For  purposes  of  this  section,  a 
student  enrolled  in  a 
telecommunications  course  at  an 
institution  of  higher  education  is  not 
enrolled  in  a  correspondence  course, 
if- 


(i)  The  student  is  enrolled  in  a 
program  that  leads  to  a  certificate  for  a 
program  of  study  of  1  year  or  longer,  or 
an  associate,  bachelor,  or  graduate 
degree;  and 

(li)  The  number  of 
telecommunications  and 
correspondence  courses  the  institution 
offered  during  its  latest  completed 
award  year  was  fewer  than  50  percent 
of  all  the  courses  the  institution  offered 
during  that  same  year. 

(2)  For  purposes  of  paragraph  (b)(1)  of 
this  section,  an  institution  of  higher 
education  is  one — 

(i)  That  is  not  an  institute  or  school 
described  in  section  521(4)(C)  of  the 
Carl  D.  Perkins  Vocational  and  Applied 
Technology  Act;  and 

(ii)  At  which  at  least  50  percent  of  the 
programs  of  study  offered  by  the 
institution  during  its  latest  completed 
award  year  led  to  an  associate,  bachelor, 
or  graduate  degree. 

(3)  For  purposes  of  paragraph  (b)(l)(ii) 
of  this  section,  the  institution  must 
calculate  the  number  of  courses  using 
the  provisions  contained  in  34  CFR 
600.7(b)(2). 

4.  Section  668.40  is  added  to  read  as 
follows: 

§  668.40  Conviction  for  possession  or 
sale  of  illegal  drugs. 

(a)(1)  A  student  is  ineligible  to  receive 
title  rv,  HEA  program  funds  if  the 
student  has  been  convicted  of  an  offense 
involving  the  possession  or  sale  of 
illegal  drugs  for  the  period  described  in 
paragraph  (b)  of  this  section.  However, 
the  student  may  regain  eligibility  before 
that  period  expires  under  the  conditions 
described  in  paragraph  (c)  of  this 
section. 

(2)  For  purposes  of  this  section,  a 
conviction  means  only  a  conviction  that 
is  on  a  student's  record.  A  conviction 
that  was  reversed,  set  aside,  or  removed 
from  the  student's  record  is  not  relevant 
for  purposes  of  this  section,  nor  is  a 
determination  or  adjudication  arising 
out  of  a  juvenile  proceeding. 

(3)  For  purposes  of  this  section,  an 
illegal  drug  is  a  controlled  substance  as 
de&ied  by  section  102(6)  of  the 
Controlled  Substances  Act  (21  U.S.C. 
801(6)),  and  does  not  include  alcohol  or 
tobacco. 

(b)(1)  Possession.  Except  as  provided 
in  paragraph  (c)  of  this  section,  if  a 
student  has  been  convicted — 

(i)  Only  one  time  for  possession  of 
illegal  drugs,  the  student  is  ineligible  to 
receive  title  IV,  HEA  program  funds  for 
one  year  after  the  date  of  conviction; 

(ii)  Two  times  for  possession  of  illegal 
drugs,  the  student  is  ineligible  to  receive 
title  rv,  HEA  program  funds  for  two 
years  after  the  date  of  the  second 
conviction;  or 
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(iii)  Three  or  more  times  for 
possession  of  illegal  drugs,  the  student 
is  ineligible  to  receive  title  IV,  HEA 
program  funds  for  an  indefinite  period 
after  the  date  of  the  third  conviction. 

(2)  Sale.  Except  as  provided  in 
paragraph  (c)  of  this  section,  if  a  student 
has  been  convicted — 

(i)  Only  one  time  for  sale  of  illegal 
drugs,  the  student  is  ineligible  to  receive 
title  IV,  HEA  program  funds  for  two 
years  after  the  date  of  conviction;  or 

(ii)  Two  or  more  times  for  sale  of 
illegal  drugs,  the  student  is  ineligible  to 
receive  Title  IV,  HEA  program  funds  for 


an  indefinite  period  after  the  date  of  the 
second  conviction. 

(c)  If  a  student  successfully  completes 
a  drug  rehabilitation  program  described 
in  paragraph  (d)  of  this  section  after  the 
student's  most  recent  drug  conviction, 
the  student  regains  eligibility  on  the 
date  the  student  successfully  completes 
the  program. 

(d)  A  drug  rehabilitation  program 
referred  to  in  paragraph  (c)  of  this 
section  is  one  which — 

(1)  Includes  at  least  two  unannounced 
drug  tests;  and 

(2)(i)  Has  received  or  is  qualified  to 
receive  funds  directly  or  indirectly 


imder  a  Federal,  State,  or  local 
government  program; 

(ii)  Is  administered  or  recognized  by 
a  Federal,  State,  or  local  government 
agency  or  court; 

(iii)  Has  received  or  is  qualified  to 
receive  payment  directly  or  indirectly 
fi-om  a  Federally-  or  State-licensed 
insurance  company;  or 

(iv)  Is  administered  or  recognized  by 
a  Federally-  or  State-licensed  hospital, 
health  clinic  or  medical  doctor. 

(Authority:  20  U.S.C.  1091  (r)) 

[FR  Doc.  99-27673  Filed  10-21-99;  8:45  am] 
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904 56179 

915 54840 

916 ..56982 

936 „... 56883 

946 54843 

32CFR 

700 56062 

18C0 53769 

Propoeed  Rules: 

199 56283 

806 56181 

33CFR 

100 53208,  53628,  55829, 

55830 

117 53209,  54776,  55137, 

55419,  55831,  56252.  56677 

165 55138,  55420 

187 56965 

Proposed  Rules: 

Ch.  1 56286 

20 53970 

100 54847,  54849 

117 55217 

165 54242,  54963 

175 53971 

1 81 56287 

183 „ 56287 


207 55441 

34CFR 

602 56612 

668 57356 

Proposed  Rules: 

75 54254 

614 r. 57288 

36CFR 

13 56455 

1275 56678 

Propoeed  Rules: 

217 59074,56293 

219 59074.56293 

37CFR 

Proposed  Rules: 

1 „ 53772 

3 ..„ .f. 53772 

5 53772 

10 53772 

38CFR 

3 54206 

17 .54207 

Prooosed  Rules: 

20 53302 

39CFR 

776 56253 

Proposed  RuImi 

111 54255 

40CFR 

52 53210.  53931.  54559, 

55139,55141.55421.55831 

61 53212 

62 55141 

63„ 56173 

76........ 55834 

81 55421 

180 54218.  54777,  54779. 

55838,  56464.  56678,  56681, 
56690.  56697 

201 55141 

261 56256.  56469 

262 ..„ 56469 

268 56469 

271 55142.  55153.  55629. 

56173 

300 53213.  53629.  56966 

Propoeed  Rules: 

49 54851 

52 53303.  53973.  54600. 

54601,  54851,  55219,  55220. 

55442.  55662.  55667,  55879. 
56181 

76 55880 

81 55442 

85 „ „ 56985 

86 — 56985 

122 53304 

123 53304 

124 53304 

130 53304 

131 53304 

132 53632 

147 56986 

165 56918 

180 A 56477 

194 56185 

197 53304 

258 53976 

261 55443,  55880 


264 54604 

271 .......^ 55222,  55671 

300 56992 

710 56998 

41CFR 

51-2 55841 

51-5 55841 


42CFR 

121...; 

Proposed  RuIm! 

8 

57...,. 

58 

447 


.56650 

.56294 
.54263 
.54263 
.54263 


43CFR 

1820 

3500 

3510 

3520 

3530 

3540 

3550 

3560 

3570 

3800 


Proposed  Rulee: 

2800 

2880 


.53213 
.53512 
.53512 
.53512 
.53512 
.53512 
.53512 
.53512 
.53512 
.53213 

.55452 
.55452 


44CFR 

62 56174 

64 56256 

65 53931,  53933.  53936 

67.._„„i „ 53938.  53939 

206.... 55158 

Proposed  Rules: 

67 53980.  53982 

45CFR 

96 55843 

Proposed  Rules: 

302 „ 55074 

303 > „ 55074 

304.... 55074 

305 ; 55074 

308.r. 55102 


46CFR 

1 

2 

4 

10 „-. 

12 „.. 

15 

27 

31 

34 

38 

52 

53 

54 

56 

57 

58 

59 

61 

63 

64 

67 

68 

69... 

76 


53220 

53220 

53220 

.53220.  53230 

„ 53230 

53220 

56257 

53220 

53220 

53220 

53220 

> 53220 

„ 53220 

53220 

53220 

53220 

53220 

„ 53220 

53220 

53220 

53220 

53^0 

53220 

53220 


91... 

95... 

98... 

105. 

407. 

108. 

109. 

118. 

125. 

133. 

147. 

151. 

153. 

160. 

161. 

162. 

167. 

169. 

177.„.. 

181..... 

189 

193 

197 

199 

204 


...53220 
...53220 
...53220 
...53220 
...53220 
...53220 
...53220 
...53220 
...53220 
...53220 
...53220 
...53220 
...53220 
...53220 
...53220 
...53220 
...53220 
...53220 
...53220 

53220 

53220 

53220 

53220 

53220 

54782 


PropcMMl  Rutes: 

5 .- 53970 

15 56720 

47CFR 

Ch.  1 54561.  55671 

0 55161.  55425,  56269 

1 53231 

13 53231 

20 „ 54564 

22 5^31.54564 

64 53242,  53944,  54577. 

55163,55164,56177 

73 54224,  54225,  54783, 

54784.  54785,  54786.  55172, 

55173.  55174,  55434,  56703, 

56704,  56974 

80 53231 

87 53231 

90 53231 

95 „ 53231 

97 „ „ 53231 

101 53231 


54 53648 

61 - 53648 

69 53648 

73 53655.  54268.  54269. 

54270.  55222,  55223.  55452. 

55453.  56723.  56724.  56999 
76 54854 

48CFR 

Ch.  19 „ 54538 

1 53264 

15 53264 

19 :. 53264 

52 53264 

201 56704 

209 55632 

21 1 . 55632 

213 56704 

214 55632 

252„.-._--*~.^..~*«;^...55632 

415 54963 

Propoeed  Rulee; 

204 .,.; 

252 

909 

970 


..56724 
..56724 
..55453 
..55453 
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1804 54270 

1812 54270 

1852 54270 

9903 - 56296 


49CFR 

Ch.  III.... 

1 

71 

172 

192 

1002 

1003 

1007 

1011 

1012 


.56478 
.56270 
.56705 
.54730 
.56878 
.53264 
.53264 
.53264 
.53264 
.53264 


1014 

53264 

1017 

53264 

1018 

53264 

1019 „.. 

53264 

1021 , 

53264 

1034 

53264 

1039 

53264 

1100 

53264 

1101 

53264 

1103 

53264 

1104 

53264 

1105 

53264 

1113 „... 

53264 

1133 

53264 

1139 

53264 

1150 

53264 

1151 

53264 

1152 

53264 

1177 

1180 

53264 

53264 

1184 

.........53264 

PropoMdRuiM: 

71 

55892 

192 

56725 

195 

....56725 

661 

54855 

50CFR 

17 56582,  56590,  56596 

216 53269 

222 55858,  55860 

223 55434,  55858,  55860 


600 54786 

635 53949,  54577.  55633, 

56472 

648 54732,  55821 

660..: 54786,56177 

679 53630,  53950,  54225, 

54578,  54791,  54792,  55438, 
55634,  55865,  56271,  56272, 
56473,  56474,  56475 
PropoMd  Rutos: 

17 53655,  55892,  56297 

216 56298,  57010,  57026 

227 .....56297 

648 55688 

660 54272,  55689,  56479 

679 53305,56481 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users, 
inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  OCTOBER  22, 
1999 

AGRICULTURE 
DEPARTMENT 

Acquisition  regulations: 
Simplified  acquisition 
procedures;  published  8- 
23-99 

ENERGY  DEPARTMENT 
Federal  Erwrgy  Regulatory 
Commission 

Natural  gas  companies 
(Natural  Gas  Act): 
Energy  facility  applications; 
collat>orative  procedures; 
published  9-22-99 
Practice  and  procedure: 
Off-the-record 
communications;  published 
9-22-99 

Correction;  published  10- 
18-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Pennsylvania;  published  8- 
23-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  sen/ices: 
Telecommunications  Act  of 
1996;  implementation- 
Access  charge  reform; 
local  exchange  carriers 
price  cap  perfonnance 
review;  published  9-22- 
99 
Radio  services,  special: 
Fixed  microwave  services — 
37.0-38.6  and  38.6-40.0 
bands;  licensing  by 
Economic  Areas; 
published  8-23-99 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Foreign  banks,  U.S.  branches 
and  agencies;  extended 
examination  cycle;  published 
10-22-99 

FEDERAL  RESERVE 
SYSTEM 

Foreign  banks,  U.S.  branches 
and  agencies;  extended 
examination  cycle;  published 
10-22-99 


TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Boating  safety: 
Vessel  Identification 
system — 

State  vessel  titling 
systems;  guidelines; 
published  10-22-99 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Lamps,  reflective  devices, 
and  associated 
equipment- 
Headlamp  concealment 
devrces;  published  8-23- 
99 

TREASURY  OEPARTMENT 
Comptroller  of  the  Currency 

Foreign  banks,  U.S.  branches 
and  agencies;  externjed 
examination  cyde;  published 
10-22-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Olive  0(1  promotion,  research, 
and  information  order; 
comments  due  by  10-25-99; 
published  8-26-99 
Referendum  procedures; 

comments  due  by  10-25- 

99;  published  8-26-99 
Oranges,  grapefruit, 
tangerines,  and  tangelos 
grown  in — 
Rorida;  comments  due  by 

10-27-99;  published  9-27- 

99 

AGRICULTURE 
DEPARTMENT 
Animai  and  Plant  Health 
Inspection  Service 

Hawaiian  and  territorial 
quarantine  notices: 
Baggage  inspection  for 
domestk:  flights  from 
Puerto  Rico  to  U.S.  Virgin 
Islands;  comments  due  by 
10-29-99;  published  8-30- 
99 

COMMERCE  DEPARTMENT 
Nationai  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone- 
North  Pacific  groundfish; 
comments  due  by  10- 


29-99;  published  10-14- 

99 
Polkx:k;  comments  due  tjy 

10-29-99;  published  10- 

20-99 
Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
Pelagic  sargassum  habitat 

in  South  Atlantic; 

comments  due  by  10- 

25-99;  Dubllshed  8-26- 

99 
Northeastern  United  States 
fisheries — 
Northeast  muttispecies; 

comments  due  by  10- 

28-99:  published  9-13- 

99 
West  Coast  States  and 
Westem  Pacific 
fisheries — 
Pacific  Coast  groundfish; 

comments  due  by  10- 

25-99;  published  10-8- 

99 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Exchange  Act: 
Electronic  signatures  by 
customers,  participants, 
and  clients  of  registrants; 
comments  due  by  10-29- 
99;  published  8-30-99 
Foreign  futures  and  options 
transactions: 

Board  of  trade  n>emt>ers; 
registration  or  exemption 
from  registration; 
clarification;  comments 
due  by  10-25-99; 
published  8-26-99 

Foreign  firms  acting  as 
futures  commission 
merchants  or  introducing 
brokers;  direct  acceptance 
of  orders  from  U.S. 
customers  without 
registering  with  agency; 
comments  due  by  10-25- 
99;  published  8-26-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution;  standards  of 
performance  for  new 
stattonary  sources: 
Small  municipal  waste 
combustion  units — 
Emission  guidelines; 
comments  due  by  10- 
29-99;  published  8-30- 
99 
New  source  performance 
standards;  comments 
due  by  10-29-99; 
published  8-30-99 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

California;  comments  due  by 
10-25-99;  published  9-23- 
99 


Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  l>y 

10-25-99;  published  9-24- 

99 
Connecticut;  comments  due 

by  10-28-99;  published  9- 

28-99 
Maryland;  comments  due  by 

10-25-99;  published  9-23- 

99 

Massachusetts;  comments 
due  by  10-27-99; 
published  9-27-99 
New  Hampshire:  comments 
due  by  10-29-99; 
published  9-29-99 
Air  quality  implementation 
plans;  \AVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Cotorado;  comments  due  by 
10-25-99;  published  9-24- 
99 
Hazardous  waste  program 
authonzations: 
Vermont;  comn>ents  due  by 
10-25-99;  published  9-24- 
99 
Hazardous  waste: 
Land  disposal  restrictions — 
Mercury-t)earing  wastes; 
treatment  standards; 
comments  due  by  10- 
26-99;  published  7-27- 
99 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Desmedlpham;  comments 
due  by  10-25-99; 
publistted  8-25-99 
Pyridate;  comments  due  by 
10-25-99;  published  8-25- 
99 
Superfund  program: 
National  oil  and  hazardous 
sut>stances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  10-25-99;  published 
9-23-99 
Toxic  substances: 
Inventory  update  rule; 
amendments;  comments 
due  by  10-25-99; 
putriished  8-26-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

ComnrK>n  carrier  servrces: 

Integrated  Interstate 
universal  service  and 
interstate  access  refonn 
plan  covering  price  cap 
incumbent  local  exctiange 


VI 
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csfffdrtr  ironiiMltls  <K)e 

by  10-29-99;  published 

10-4-99 

Telecommunications  Act  of 

1996;  implementation — 

Access  charge  refomi; 

local  exchange  carriers 

price  cap  performance 

review;  comments  due 

by  10-29-99;  published 

9-22-99 

Radio  services,  special: 

Maritime  services — 

Privately  owned 

accounting  authorities; 

accounts  settlement; 

streamlining;  biennial 

regulatory  review; 

comments  due  by  10- 

25-99;  published  9-3-99 

Radio  stations;  table  of 

assignments: 

Oregon;  comments  due  by 

10-25-99;  published  9-16- 

99 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Assessments: 
Risk  classifications;  capital 
component;  reporting  date 
change;  comments  due  by 
10-25-99;  published  9-8- 
99 

FEDERAL  RESERVE 
SYSTEM 

Consumer  leasing  (Regulation 
M): 
Disclosure  requirements; 

delivery  by  electronic 

communication;  comments 

due  by  10-29-99; 

published  9-14-99 
Electronic  fund  transfers 
(Regulation  E): 
Disclosure  requirements; 

delivery  by  electronir^ 

communication;  comments 

due  by  10-29-99; 

published  9-14-99 
Equal  credit  opportunity 
(Regulation  B): 
Disclosure  requirements; 

Belivery  by  electronic 

communication;  comments 

due  by  10-29-99; 

published  9-14-99 
Truth  in  lending  (Regulation 

z); 

Disclosure  requirements; 
delivery  by  electronic 


^  dbri'li<?LHlBition;"comments 

due  t)y  10-29-99; 
'  ■'  ^liVied  »-'14-99 
Truth  Hi  savings  (t=legulation 
DD): 
Disclosure  requirements; 

delivery  by  electronic 

communication;  comments 

due  by  10-29-99; 

published  9-14-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
Sheep  as  minor  species; 
comments  due  by  10-26- 
99;  published  7-26-99 
Medical  devices 
Surgeon's  and  patient 
examination  gloves; 
reclassification;  comments 
due  by  10-28-99; 
published  7-30-99 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Minerals  management: 
Mining  daims  or  sites; 
location,  recording,  and 
maintenance;  reporting 
and  recordkeeping 
requirements;  comments 
due  by  10-26-99; 
published  8-27-99 
Mining  claims  or  sites; 
location,  recording,  and 
maintenance;  comments 
due  by  10-26-99; 
published  8-27-99 
Mining  claims  or  sites; 
location,  recording,  and 
maintenance;  reporting 
and  recordkeeping 
requirements 

Correction;  comments  due 
by  10-26-99;  published 
9-8-99 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Iowa;  comments  due  by  10- 
25-99;  published  10-8-99 
West  Virginia;  comments 
due  by  10-25-99; 
published  10-8-99 


TRANSPORTATION 
DEPARTMENT  - 
Coast  Guard 

Anchorage  regulations: 
FJorida;  comments  due  by 
10-29-99;  published  8-30- 
99 
Drawbridge  operations: 
Maine;  comments  due  by 
10-25-99;  published  8-25- 
99 
Regattas  and  marine  parades: 
International  Tug-of-War, 
comments  due  by  10-25- 
99;  published  10-8-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Boeing;  comments  due  by 
10-25-99;  published  8-25- 
99 
Burkhart  Grob  Luft-Und 
Raumfahrt  GmbH  &  CO 
KG;  comments  due  by 
10-29-99;  published  9-29- 
99 
Cessna;  comments  due  by 
10-25-99;  published  9-10- 
99 
Pilatus  Aricraft  Ltd.; 
comments  due  by  10-27- 
99;  published  9-28-99 
Raytheon;  comments  due  by 
10-27-99;  published  8-31- 
99 
Saab;  comments  due  by  10- 
25-99;  published  9-23-99 
Class  D  and  Class  E 
airspace;  comments  due  by 
10-29-99;  published  9-14-99 
Class  E  airspace;  comments 
due  by  10-25-99;  published 
9-14-99 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Pipeline  safety: 
Hazardous  liquid 
transportation — 
Underwater  abandon&d 
pipeline  facilities; 
comments  due  by  10- 
29-99;  published  8-30- 
99 

UST  OF  PUBUC  LAWS 

This}|  a  continuing  list  of 
public  bills  from  the  curent 


session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

S.  559/P.L.  106-72 

To  designate  the  Federal 
building  located  at  300  East 
8th  Street  in  Austin,  Texas  as 
the  "J.J.  'Jake'  Pickle  Federal 
Building".  (Oct.  19,  1999;  113 
Stat.  1045) 

Last  List  October  14,  1989 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  seroice  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  www.gsa.gov/ 
archives/publaws-l.html  or 
send  E-mail  to 
Ilstserv9www.gsa.gov  with 
the  folk)wing  text  message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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Order  Now! 

The  United  States  Government  Manual  - 
1999/2000 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
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Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
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interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subjett  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed,  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$46  per  copy 


Superintendent  of  Documents  PubUcations  Order  Form 


FuaCAioe  •  raF«oocALS  *  aecmoMc  pnooucTS 


Oidw  Precankig  CodK 

♦7917 


Charge  your  order.  B^B^^S 

It's  Eaayl  I^^FI  ■■■■ 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


n  YES,  please  send  me copies  of  The  United  States  Govemraent  Manual  1999/2(X)0, 

S/N  069-000-00109-2  at  $46  ($57.50  foreign)  each. 

Total  cost  of  my  order  is  $ -^  .  Price  inchides  regular  domestic  postage  and  handling  and  is  subject  to  change. 

^___ \ Please  Choose  Method  <^  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
fl  GPO  Deposit  Account 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


n  VISA      \Z\  MasterCard  Account 


-D 


Street  addiess 


City,  State.  ZIP  code 


n 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Purchase  order  number  (optioaal) 

YES     NO 

Miyi*e  make  your  iianieAMidRasavalaMe  to  Other  malers?     | |  | | 


Audiorizing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


9/99 


r  copy 


i 


512-2250 
512-1860 


inge. 
uments 

n-n 


\k  you  for 
ur  order! 

~        9/99 


-7954 


2 
0 

4 


